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70 

100-10 

70 

100-n 

70 

110-U 

71 

ui-ia 

n 

la-u       71 

lU-U   Tl^ltfi 


9  Cyc       13  CJ. 
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113-16 

76 

11»-17 

76 

113-18 

76 

113-19 

73 

113-30 

73 

118-31 

73 

113-33 

74 

114-33 

74 

114-34 

74 

I14-2S 

74 

114-36 

74 

114-37 

74 

114-38 

74 

114-30 

79 

111^30 

78 

llB-31 

78 

115-33 

'77.78 

82 

116-3* 

77,84 

80 

116-34 

77 

116-36 

77 

116-31 

82 

116-37 

82 

116-38 

83 

116-39 

82 

117-40 

84 

117-41 

84 

117-43 

84 

U7-» 

78 

117-44 

78.82 

117-43 

18 

117-46 

a 

118-47 

83 

lU-IS 

83 

118-49 

88 

lu-n 

86 

119-61 

86 

119-63 

86 
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Pafa  Nate  Sac 

119-S3 

86 

130-64 

86 

120-U 

86 

130-86 

87 

120-87 

87 

120-58 

88 

121-59 

88 

121-80 

89 

121-61 

89 

121-42 

89 

122-63 

90 

122-84 

90 

122-65 

90 

123-66 

123-67 

123-88 

124-69 

124-70 

124-71 

124-72 

138-73 

91,92 

156 

125-74 

92 

126-78 

08 

126-76 

95 

126-n 

98 

127-78 

95 

127-79 

96 

127-80 

97 

127-81 

97 

127-82 

98 

127-83 

99 

128-84 

99 

128-46 

99 

128-86 

100 

128-87 

100 

128-88 

100 

128-89 

101 

128-90 

90 
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PUe  Nate  Sac 

128-91 

93 

129-92 

93 

129-93 

94 

129-94 

94 

129-95 

94 

129-96 

93 

129-97 

104 

130-98 

104 

130-99 

108 

130-  1 

105 

130-3 

105 

130-3 

104 

130-4 

106 

131-  5 

106 

131-  6 

'F 

131-  7 

107 

131-8 

107 

131-9 

108 

131-10 

108 

133-11 

108 

133-12  106,1171 

132-13 

108 

132-14 

108 

132-15 

109 

132-16 

109 

133-17 

110 

133-18 

110 

133-19 

110 

133-20 

110 

133-21 

111 

133-23 

lis 

133-23 

115 

134-34 

114 

134-28 

114 

134-26 

lie 

134-27 

117 

134-28 

117 

134-29 

117 

134-30 

117 
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134-31 

117 

134-32 

117 

134-33 

119 

135-34 

110 

135-38 

119 

136-36 

119 

135-37 

120 

135-38 

119 

135-39 

120 

138-40 

120 

135-41 

130 

136-42 

130 

136-43 

120 

136-44 

120 

136-46 

120 

136-44 

120 

136-47 

121 

137-48 

121 

137-49 

121 

137-80 

121 

137-81 

121 

137-52 

122 

137-53 

122 

137-54 

122 

137-55 

122 

137-56 

iS 

138-57 

123 

138-58 

134,61 

138-89 

128,34 

138-60 

133 

138-61 

133 

139-62 

133 

130-43 

133 

139-64 

133 

139-65 

133 

140-44 

134 

140-47 

134 

140-68 

134 

141^ 

134 

9  Cjre       13  CJ. 

Paga  Nate  Sac. 

141-70 

134 

141-71 

134 

141-72 

134 

141-73 

135 

148-74    ■ 

135 

.143-78 

131 

143-76 

136 

142-77 

137 

142-78 

137 

143-79 

137 

143-80 

132 

143-81 

133 

143-82 

132 

143-83 

132 

143-84 

129 

143-«6 

138 

144-86 

138 

144-87 

138 

145-88 

138 

145-89 

138 

145-90 

140 

145-91 

140 

145-92 

140 

145-93 

140 

145-94 

140 

145-98 

141 

145-96 

141 

148-97 

157 

148-96187 

.141 

144-99 

142 

144-  1 

6 

144-3 

142 

144-3 

4 

148-4 

4 

148-8 

( 

148-8 

143 

148-7 

143 

_149-» 

164 
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149-  9 

143 

149-10 

143 

149-11 

143 

149-13 
149-13 

143 

143 

140-14 

143 

149-18 

144 

140-16 

144 

150-17 

144 

150-18 

148 

180-19 

148 

180-30  148, 147  1 

180-21 

147 

150-23 

147 

151-23 

147 

151-34. 

147 

161-28 

147 

181-24 

148 

151-27 

148 

151-28 

148 

151-29 

148 

181-30 

148 

181-31 

148 

181-33 

148 

181-33 

148 

181-34 

148 

181-36 

149 

181-37 

149 

182-38 

149 

152-39 

150 

16S-W 

160 

153-41 

180 

183-43 

151 

184-43 

151 

164-44 

151 

164-45 

181 

164-40 

181 

184-47 

181 
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Page  Note 

Sec 

154-48 

182 

154-49 

182 

154-50 

152 

155-51 

182 

155-62 

152 

188-83 

183 

188-54 

153 

188-85 

154 

156-56 

154 

156-57 

154 

156-58 

154 

154-58 

154 

166-60 

154 

166-61 

184 

157r62 

156 

167-63 

156 

157-64 

154 

187-65 

157 

158-44 

157 

158-47 

157 

159-48 

162 

159-69 

162 

159-70 

182 

169-71 

162 

159-72  Ar 

v.k 

E.  2780. 298 

159-73 

H 

160-74  An>.* 
E.173O04 

109-75  App.  * 
£.28^,298 

l«h76Ap|.* 

140-77 

161-78   Af 

t* 

e: 

$686 

l<3-79   a; 

t* 

K 

mo 

CONTINUANCES  IST  CRIMINAL  CASES 

(Treated  in  Criminal  Law  in  C.  J.) 

CONTRACTS 


241-1 

381-53 

80 

181-6 

74 

271-88 

89 

388-7 

103 

293-58 

113 

390-9 

138 

808-42 

143 

24»-2 

1.4 

351-64 

41 

381-7 

74 

271-59 

89 

285-8 

103 

293-46 

114 

800-10 

138 

308-43 

22 

24»-8 

18»6 

41 

361-8 

74 

271-6089:  atka 

285-9 

103 

294-67 

114 

800-11  987 

,138 

808-44 

21 

243-4 

161-88 

41 

363-9 

77 

271-61 

89 

285-10 

103 

294-68 

114 

300-12 

128 

308-45 

23 

342-S 

181-87 

43 

261-10 

77 

271-42 

89 

286-11 

103 

294-49 

114 

300-13 

127 

808-46 

144 

MS-O 

281-48 

44 

263-11 

77 

Ouuuty 

286-13 

103 

294-80 

114 

301-14 

124 

309-67 

148 

143-7 

183-49 

48 

263-12 

77 

271-63 

89 

286-13 

103 

294-61 

114 

801-18 

76 

810-68 
310-69 

148 

343-» 

10 

181-40 

48 

263-13 

78 

271-44 

89 

286-14 

104 

294-62 

115 

301-14 

644 

146 

143-9 

10 

181-41 

44 

363-14 

78 

Quanuity 

286-18 

104 

298-63 

lie 

301-17 

129 

110-70 

146 

241-10 

11 

184-41 

44 

248-18 

78 

271-45 

90 

286-16 

104 

298-64 

116 

301-18 

129 

310-71 

■144 

244-11 

Mm 

164-43 

47 

163-18 

78 

273-44 

90 

287-17 

104 

298-64  114,  111 

801-19 

129 

810-72 

147 

Vendor*?. 

384-44 

47 

163-17 

78 

271-67 

10 

Undl.  AT. 

395-67 

117 

301-20 

129 

310-73 

147 

244-12 

2 

164-66 

67;  Re- 

263-18 

70 

173-68 

91 

287-18 

104 

396-68 

117 

801-21 

130 

310-74 

Beii- 

244-13 

3 

mnh 

363-19 

80 

273-49 

92 

287-19 

104 

298-49 

177 

301-22 

ISO 

menti 

.32,68 

244-14 

3 

284-68 

m 

264-20 

81 

273-70 

92 

287-20 

105 

294-70 

117 

302-23 

130 

310-75 

141 

344-15 

17 

264-67 

48 

264-21  Cmtei. 

273-71 

92 

288-21 

106 

296-71 

118 

302-34 

181 

311-76 

Bib* 

244-14 

17 

286-48 

40 

223 

274-72 

92 

288-22 

107 

294-72 

118 

302-28 

131 

N.129e 

344-17 

18 

266-40 

49 

268-22 

82 

276-73 

93 

288-23 

108 

294-73 

118 

302-26 

131 

311-77 

944 

244-18 

t 

266-70 

70 

248-23 

83 

.  276-74 

94 

288-24 

101 

294-74 

118 

302-27 

131 

311-78 

180 

245-W 

44 

266-71 

70 

266-24 

83 

276-75 

94 

289-28 

108 

294-75 

119 

303-38 

133 

311-79 

180 

244-10 

46 

^73 

70 

266-25 

83 

374-74 

96 

289-28 

108 

294-74 

119 

302-29 

133 

312-80 

180 

M»-n 

47 

70 

266-28 

83 

274-77 

96 

289-27 

109 

296-77 

120 

301-10 

133 

312-81 

180 

145-22 

48 

284-74 

70 

366-27 

83 

174-78 

96 

290-28 

109 

294-78 

120 

302-31 

133 

313-82 

150 

145-23 

48 

284-76 

70 

266-28 

83 

277-79 

98 

290-29 

110 

297-79 

120 

303-33 

134 

312-83 

150 

246-24 

48 

284-74 

70 

264-29 

84 

177-80 

95 

290-30 

110 

297-80 

130 

303-33 

134 

313-84 

150 

246-28 

48 

184-77 

70 

264-30 

85 

277-81 

815 

290-31 

110 

297-41 

120 

303-34 

138 

313-86 

161 

244-26 

48 

184-78 

71 

364-31 

85 

2n-« 

95 

290-32 

110 

297-82 

120 

303-35 

135 

313-84 

161 

244-27 

49 

184-79 

71 

347-32 

86 

278-83 

94 

290-33 

110 

397-83 

121 

303-34 

136 

313-87 

162 

244-28 

49 

284-80 

71 

347-33 

86 

278-84 

97 

290-34 

110 

297-84 

121 

303-37 

138 

313-88 

153 

244-29 

41 

11441 

71 

268-84 

84 

279-85 

97 

291-35 

110 

297-85 

121 

303-38 

136 

313-49 

163 

244-30 

80 

187-83 

72 

268-35 

86 

279-86 

98 

291-36 

110 

298-86 

122 

304-39 

138 

313-90 

162 

244-31 

10 

287-88 

72 

244-34 

84 

279-47 

99 

291-37 

111 

298-87 

122 

304-40 

136 

313-91 

156 

247-32 

61 

287-84 

72 

244-37 

86 

279-88  Cirrian 

291-38 

HI 

298-88 

122 

304-41 

136 

313-92 

158 

247-38 

61 

287-86 

72 

268-38 

86 

1876 

292-39 

111 

298-81 

123 

304-43 

136 

313-93 

153 

247-34 

83 

3d8'*00 

73 

109-39 

86 

279-89 

■ 

292-40 

111 

298-90 

123 

304-43 

136 

313-94 

183 

247-38 

53 

288-87 

73 

280-W 

86 

280-90  Aaeliom 

292-41 

Corp. 

298-91 

123 

304-44 

136 

313-95 

163 

147-34 

84 

258-88 

73 

269-11 

86 

A  A.  10, 28, 20 
280-9nW«n 

292-42 

Ill 

298-92 

123 

304-45 

136 

313-94 

181 

347-37 

16 

168-89 

74 

369-43 

86 

292-43 

116 

298-43 

124 

304-46 

136 

313-97 

151 

347-38 

86 

S58-90 

74 

269-43 

86 

AS. 

292-44 

lie 

298-94 

124 

304-47 

136 

313-98 

181 

147-30 

84 

118-91 

74 

349-44 

86 

280-92 

99 

292-45 

lie 

298-98 

134 

304-48 

134 

313-99 

183 

148-10 

67 

188-92 

74 

269-45 

86 

280-93 

100 

293-46 

1018 

298-96 

125 

304-49 

137 

313-  1 

161 

148-41 

88 

158^ 

74 

269-46 

86 

281-94 

lOO 

293-47 

1018 

298-97 

125 

304-50 

137 

313-2 

152 

148-41 

60 

280-04 

74 

269-47 

86 

282-96 

100 

293-48 

112 

298-98 

125 

304-51 

138 

314-3 

153 

MO-a 

69 

289-16 

74 

369-48 

86 

382-96 

100 

293-49 

112 

298-99 

125 

305-53 

138 

314-  4 

153 

349-44 

69 

250-94 

74 

369-19 

86 

282-97 

100 

Oimnuity 

299-  1 

BiDaA 

306-53 

139 

314-8 

Sub- 

MO-lf 

81 

280-47 

74 

169-60 

86 

282-98 

100 

293-60 

Agency 

N.210 

305-44 

139 

•crictiou 

140-16 

69 

160-98 

74 

27041 

87 

282-99 

100 

179-183 

299-2 

128 

306-55 

139 

314-  6 

162 

lSiM7 

40 

MO-99 

75 

270-51 

764 

283-1 

101 

298-51 

Sub- 

299-3 

126 

306-54 

139 

314-  7 

153 

KIMS 

40 

HO-l 

75 

270-63 

87 

281-2 

101 

flcripboDfl 

299-4 

136 

304-57 

140 

314-8 

156 

MM! 

80 

MO-1 

76 

270-44 

88 

288-8 

101 

293-52 

264 

299-  8 

126 

304-58 

141 

314-9 

161 

lSO-80 

80 

180-8 

76 

270-58 

88 

284-4 

102 

293-53 

'     113 

299-  6 

127 

304-59 

141 

314-10 

141 

111-61 

80 

181-4 

76 

270-51 

88 

284-8 

103 

283-54 

no 

299-  7 

127 

307-60 

142 

314-11 

163 

381^ 

W 

Ml- 8 

78 

270-57 

88 

288-8 

103 

Lib  In*. 

299-  8 

128 

307-41 

143 

314-13 

163 

XK 
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SM-IS         153 

314-U 

314-lS 

314-16 

31+-17 

31t-lg 

314-19 

315-10 

315-21 

315-23 

315-33 

315-24 

31»-25 

31»-2« 

315-27 

315-28 

315-29 

315-30 

315-31 

316-32 

316-33 

316-34 

816-35 

316-36 

316-37 

316-38 

316-39 

316-10 

SI6-41 

316-41 

317-^ 

817-44 

8I^45 

817-46 

817-47 

81^48 

317-49 

317-50 

317-51 

317-53 

317-53 

317-64 

318-55 

318-56 

318-57 

818-58 

318-59 

318-60 

318-61 

318-63 

318-63 

818-64 

818-65 

318-66 

818-67 

S18-W 

819-69 

JU9-70 

819-71 

830-72 

810-73 

810-74 

820-75 

320-76 

820-77 

320-78 

321-79 

321-80 

821-81 

821-82 

321-83 

321-84 

321-86 

321-66 

322-87 

322-88 

322-89 

322-90 

322-91 

822-92 

328-93 

323-94 

328-95 

824-96 

325-97 

325-98 

325-99 

325-  1 

325-  2 

325-  3 

325-4 

325-  5 

325-  6 
826-  7 

326-  8 
326-  t 
326-10 
326-11 
326-13 
326-13 


CYC-coBPua  jvBia  parallel  reference  table 

CONTRACTS  —ConUwud 
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Pwe  N«(*  S«e. 
326-14  177 
827-16  177 

327-18  177 
327-17  Umry 
327-18  177 
327-19         178 

,  327-20 
329-21 
329-22 
320-23 
329-24 
330-26 
331-26 


17t 
191 
191 
191 
191 
181 
Sub- 


KrijitioiH 
331-27  • 
331-28  • 
331-29  ■ 
332-80  • 
332-31  • 
333-32 
338-33 
333-84 
334-35 
334-36 
334-37 
334-38 
384-39 
334-tO 
335-41 
336-42 
335-43 
336-44 
336-46 
336-46 
336-47 
336-48 
336-49 
336-60 
337-61 
337-52 
337-63 
337-54 
337-55 
337-56 
337-57 
337-68 
337-59 
337-60 
337-61 
837-62 
337-63 
838-64 
338-65 
838-66 
338-67 
838-08 
338-69 
338-70 
338-71 
338-72 
339-73 
339-74 
839-75 
339-76 
339-77 
339-78 
339-79 
339-80 
339-81 
339-82 


339-84 
340-85 
340-86 
340-87 
340-88 
340-89 
341-90 
341-91 
342-92 
342-93 

Fniids,Bt.o( 
342-94    197 


180 
181 
183 
182 
183 
183 
183 
183 
190 
190 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
193 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
196 
196 
197 
197 
197 
197 
197 


342-96 
342-96 
342-97 
342-98 
343-99 
343-  1 
343-  3 
343-  3 
343-4 
343-  6 
343-6 
843-  7 
343-  8 
344-9 
344-10 
344-11 
344-11 


197 
197 
198 
199 
199 
199 
199 
199 
199 
300 
200 
200 
200 
200 
201 
201 
201 
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Pue  Nota 

S44-13 

Sec. 
201 

344-14 

201 

344-15 

201 

344-16 

202 

344-17 

202 

344-18 

•  202 

344-10 

202 

344-20 

202 

345-21 

202 

345-22 

202 

346-23 

203 

345-24 

203 

345-26 

203 

346-26 

203 

346-27 

203 

346-28 

204 

346-29 

204 

346-30 

^ 

346-31 

2^ 

846732 

204 

346-33 

205 

346-34 

206 

346-35 

206 

346-36 

206 

347-37 

206 

347-38 

206 

347-39 

207 

347-40 

208 

348-41 

208 

348-42 

208 

348-43 

208 

349-44 

208 

349-45 

208 

349-46 

208 

349-17 

208 

349-48 

206 

349-19 

208 

349-50 

208 

349-51 

308 

349-62 

208 

349-53 

208 

349-54 

209 

3S0-S5 

209 

351-56 

209 

351-57 

209 

351-68 

209 

351-59 

309 

351-60 

209 

351-61 

209 

351-62 

209 

351-63 

210 

362-64 

211 

352-66 

211 

362-66 

312 

352-67 

212 

352-68 

213 

353-69 

213 

353-70 

213 

853-71 

214 

353-72 

216 

354-73 

216 

354-74 

216 

354-75 

216 

854-76 

217 

355-77 

217 

355-78 

217 

356-79 

217 

356-80 

218 

356-81 

219 

356-82 

219 

357-83 

.219 

357-84 

219 

357-85 

219 

357-86 

219 

357-87 

219 

357-88 

219 

358-89 

219 

368-90 

220 

359-91 

220 

359-92 

220 

359-93 

220 

360-94 

220 

360-95 

220 

360-96 

220 

360-97 

221 

360-98 

221 

360-99 

221 

360-  1 

221 

360-2 

221 

361-8 

221 

361-4 

221 

361-6 

222 

361-6 

223 

361-7 

224 

361-8 

224 

361-9 

,  226 

362-10 

226 

362-11 

226 

362-12 

227 

363-18 

228 

9  Cjc      13  C.J. 

Pace  N««e  See. 
862-H         228 

362-15 

228 

362-16 

229 

363-17 

229 

363-18 

239 

363-19 

230 

363-20 

231 

364-21 

233 

364-22 

232 

364-23 

232 

364-24 

232 

364-25 

233.41 

364-26 

41 

365-27 

233.41 

365-28 

234 

365-29 

234 

365-30 

235 

365-31 

235 

365-32 

236 

365-33 

236 

365-34 

237 

366-36 

237 

366-36 

237 

366-37 

237 

366-38 

237 

366-39 

237 

367-40 

238 

367-41 

238 

367-4 

431 

367-43 

239 

367-44 

239 

'  368-45 

240 

368-46 

240 

368-47 

240 

368-48 

•240 

368-49 

241 

369-50 

242 

369-61 

242 

369-53 

242 

360-53 

242 

369-54 

242 

Bmlm 

369-56 

m 

-   369-5« 

m 

369-57 

242 

369-58 

242 

FMent* 

370-69 

« 

370-60 

m 

370-61 

242 

370-62 

242 

870-63 

243 

370-64 

Seles 

870-66 

243 

870-66 

243 

371-67 

243 

371-68 

243 

371-60 

343 

371-70 

244 

871-71 

144 

871-72 

244 

871-73 

FMenti 

371-74 

244 

871-76 

p.  361 

n.68 

371-76 

a 

372-77 

43 

372-78 

43 

372-79 

44 

372-80 

806 

373-81 

806 

3X3-83 

806 

373-83 

806 

373-84 

805 

373-85 

806 

373-86 

806 

374-87 

805 

374-88 

805 

374-89 

805 

374-90 

806 

374-91 

807 

375-92 

808 

375-93 

808 

376-94 

808 

376-96 

808 

376-96 

809 

376-97 

809 

377-98 

810 

377-99 

811 

377-1 

811 

377-2 

811 

377-3 

811 

377-4 

812 

377-6 

813 

377-6 

813 

378-  7 

815 

380-8 

815 

380-9 

815 

380-10 

817 

382-11 

817 

9  Crc       13  C  J. 
Pace  Note  See. 


882-12 
383-13 
383-14 
384-15 
384-16 
384-17 
384-18 
384-19 
384-20 
385-21 
335-23 
385-23 
385-24 
385-25 
386-26 
386-27 


386-29 
386-30 
386-31 
387-32 
387-33 
387-34 
387-36 
387-36 
387-37 
387-38 
387-39 
387-40 
387-41 
388-42 
388-43 
388-44 
388-45 
388-46 
388-47 
388-48 
388-49 
388-60 
388-51 
388-53 


816 
816 
816 
816 
816 
816 
816 
816 
816 
816 
816 
816 
816 
818 
818 
818 
819 
820 
820 
821 
821 
821 
821 
821 
821 
821 
822 
822 
823 
824 
824 
825 
245 
245 
245 
245 
249 
245 
246 
247 
247 
247 
147 
348 
149 
149 
251 
250 
250 
252 
252 
253 
253 
253 
254 
254 
264 

392-69         254 
392-70         264 
393-71    Bef.af 
IiMt. 
'303-71         • 
.'393-73         • 
393-74         • 
393-75        • 
393-76        • 
393-77        ■ 
393-78        • 
393-79         603 
394-80    Sef.of 
hat. 
394-81    Equitjr 
IM.oriut. 
394-82    Bef.of 
lut. 
394-83         255 
394-84         255 
394-85     .    265 
395-86         260 
395-87         2(0 
Bills  *  N.  686 
365-88  BttiM.  * 
C.  Coat  10 
306-«9  Ckirien 
302 


388-54 


389-56 
389-57 
390-68 
390-69 
390-60 
390-61 
391-62 
391-63 
391-64 
393-65 
392-66 
392-67 


395-90 
395-91 
395-92 
395-93 
395-94 
395-95 

'396-97 
396-98 
396-99 
397-  1 
397-  2 
397-  3 

397-  4 

398-  5 


156 
156 

256 
156 
156 
156 
157 
158 
158 
258 
258 
259 
260 
260 
260 


9  Cjc      13  CJ. 

Pmb  Note  See. 
898-6  261 
398-7         262 


399- t 
399-10 
400-11 
401-11 
401-13 
401-14 
401-16 
401-16 
402-17 
402-18 
403-19 
403-20 
403-21 
404-22 


263 
264 
264 
264 
264 
264 
364 
265 
266 
266 
266 
266 
267 
267 


404-23    Bsf.of 
Inst. 
404-24 

404-26  267 
Psyment 
406-26  267 
406-27 
406-28 
406-29 
406-30 
406-31 
406-32 
406-33 
406-34 
406-36 
407-36 
407-37 
407-38 
407-39 
407-40 
407-41 
407-42 
408-43 
408-44 
'  408-45 
408-46 
408-47 
408-48 
406-49 
409-60 
409-51 
409-52 
409-53 


268 
268 
268 
268 
268 
269 
370 
371 
271 
271 
271 
666 
656 
271 
666 
666 
656 
656 
656 
272 
273 
273 
273 
274 
274 
274 


409-54      Corp. 
409-55 


410-56 
410-57 
410-58 
410-50 
410-60 


374 
274 
175 
176 

277 


410-61  279,278 
411-62         278 


411-63 

411-64 

411-66 

411-66 

411-«7 

411-68 

411-69 

411-70 

411-71 

412-71 

411-73 

411-74 

412-76 

413-76 

413-77 

413-78 

414-70 

414-80 

414-81 

416-81 

416-83 

416-84 

416-85 

416-86 

416-87 

416-88 

417-89 

417-90 

417-01 

418-92. 

418-93 

418-94 

419-95 

419-96 

410-97 

420-98 

420-99 

420-  1 

421-  1 
421-  3 
411- i 


278 
278 
278 
278 
279 
279 
279 
280 
280 
280 
280 
280 
281 
281 
281 
282 
282 
282 
283 
283 


284 
284 
284 
284 
284 
284 
284 
286 
285 
286 
BiUai 
286 
286 
286 
186 
186 
187 


9  Cjc     -13  C  J. 
Note  Sec 

287 

287 


'^l 


1-6 
421-  6 

421-  7 

422-  8 
422-  9 
422-10 
422-11 
423-11 
423-13 
423-14 
424-16 
424-16 
424-17 
424-18 
425-19 
425-20 
426-21 
426-22 
426-33 
426-24 
426-26 
426-36 
427-27 
427-28 
428-29 
428-30 
428-31 
428-33 
428-33 
428-34 
429-35 
430-36 
430-37 
430-38 
430-39 
431-40 
431-41 
431-42 
431-43 
431-44 
431-45 
432-46 
433-47 
432-48 
433-49 


288 
288 


289 
290 
290 
290 
291 
291 
292 
292 
-293 
294 
294 
295 
296 
296 
296 
296 
297 
297 
297 
298 
299 
300 
301 
301 
301 
301 
301 
301 
302 
302 
302 
302 
302 
303 
303 
304 
304 
306 

433-51  653,685 
433--53  650,652 
433-53  306 
433-54  306 
433-55  307 
434-56  684 
434-57  Saks 
434-68  * 
434-69  254,271 
434-60    308 


309 
309 
309 
309 
309 


434-61 
434-62 
434-63 
434-64 
435-65 

435-66 
435-67 
435-68 
435-49 
435-70 
435-71 
436-73 
436-73 
436-74 
436-75 
437-76 
437-n 
437-78 
437-79 
437-30 
437-81 
438-83  678,682 
438-88  682 
438-84  680 
439-85  Saks 
439-86  Cued, 
of  Inst.  211 
439-87         685 


670 
671 
671 
671 
671 
671 
687 
687 
687 
687 
687 
687 
687 
678 


439-88 
439-89 
440-90 
440-91 
440-01 
441-93 
441-94 
441-96 
441-M 

441-97 

441-98 
442-91 
443-  1 

itized  by 


681 
681 
681 
681 
681 
Salo 

m 

681 
-  681 
Sales 

650 
Saks 
Saks 

■ 

i     6S0 
V^Salss 


9  Cje       13  CJ. 

Pace  Nota  Sec 

443-1 

310 

443-3 

310 

443-i 

310 

443-6 

311 

443-6 

665 

443-7 

688 

444-  8 

650 

444-9 

650 

444-10 

650 

444-11 

311 

444-11 

313 

444-13 

313 

444-14 

313 

445-15 

313 

445-16 

313 

446-17 

314 

446-18 

316 

U6-19 

315 

446-10 

315 

447-21 

315 

447-22 

315 

447-23 

315 

447-24 

315 

447-26 

315 

447-26 

316 

447-27 

'    316 

448-28 

316 

448-20 

316 

448-30 

310 

448-31 

310 

448-31 

314 

448-33 

314 

448-34 

314 

449-33 

314 

449-38 

310 

•449-37 

310 

449-38 

310 

U9-39 

310 

449-40 

310 

449-41 

310 

449-41 

314 

450-43 

317 

450-M 

318 

450-46  318,317 

450-46 

319 

451-47 

319 

451-48 

319 

451-49 

320 

451-50 

320 

451-61 

321 

452-68 

322 

452-68  Carriers 

189 

451-54  Customs 

' 

Dnties 

461-56 

321 

453-56 

322 

452-57 

321 

452-58 

321 

452-69 

322 

451-60 

322 

452-61 

322 

453-63 

323 

453-63 

324 

463-64 

325 

453-65 

336 

463-66 

326 

458-67 

336 

453-68 

326 

326 

454-70 

326 

454-71 

326 

464-71 

327 

454-73 

327 

455-74 

827 

455-76 

327 

465-76 

328 

455-77 

329 

465-78 

329 

466-79 

329 

465-80 

329 

455-81 

329 

456-83 

330 

466-88 

330 

456-84 

330 

456-86 

330 

456-86 

330 

456-87 

330 

456-88 

330 

456-80 

331 

456-90 

331 

456-91 

331 

457-91 

332 

457-98 

332 

457-94 

333 

458-96 

333 

458-96 

333 

458-97 

334 

458-98 

331 

458-99 

333 

CYC-CORPUS  ^VBIS  PARALLEL  REFERENCE  TABLE 
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9  Crc       13  CI. 

9  On      13  C.i. 

*  Cre      13  Ci. 

PIMM  Nata 

Sw. 

FM>  Nate  Sw. 

Pl«e  Note  Sm. 

4M-  1 

332 

476-99 

351 

496-98 

iMisn- 

4S»-  2 

^ 

476-1 

351 

mania  43 

4S»-  1 

470-1 

353 

490-00 

0 

45»-4 

332 

477-  3 

352 

490-1 

m 

tat-9 

332 

477-4 

352 

497-3 

378 

4S»-6 

332 

477-5 

362 

497-  3 

378 

4S©-  7 

332 

478-6 

363 

498-  4 

381 

4S»-8 

332 

478- r 

353 

498-  5 

381 

45»-t 

332 

478-  8 

3S3 

498-  0 

381 

4SV-10 

332 

478-9 

353 

498-  7 

381 

4S9-11 

332 

478-10 

353 

499-8 

381 

49fr-12    Inane 

478-U 

353 

499-  9 

381 

Ftnoni 

478-12 

353 

499-10 

381 

480-13 

44 

478-13 

353 

499-11 

374 

4«0-14 

335 

478-14 

353 

409-12 

374 

401-15 

335 

478-15 

353 

600-13 

374 

4ei-M 

335 

478-16 

353 

SOO-14 

374 

4«1-17 

251 

478-17 

353 

500-15 

374 

461-IS 

330 

478-18 

353 

500-10 

374 

461-» 

337 

478-19 

353 

500-17 

374 

4«$-10 

337 

478-20 

353 

500-18 

374 

4«3-tl 

338 

479-31 

353 

600-19 

374 

463-23 

ss 

470-23 

354 

500-20 

374 

4«S-2S 

470-33 

354 

600-21 

382 

4M-2( 

054 

480-34 

365 

501-21 

382 

4M-2$ 

064 

480-35 

355 

601-23 

382' 

4M-2* 

054 

480-26 

350 

501-24 

382 

404-27 

054 

481-27 

357 

501-26 

388 

404-28 

672 

481-28 

357 

501-28 

388 

404-21 

072 

481-29 

300 

501-27 

388 

404-30  • 

072 

481-30 

360 

501-28 

388 

400-31 

072 

481-31 

300 

501-29 

388 

400-32 

339 

481-33 

300 

501-30 

389 

400-33 

339 

482-33 

30O 

502-31 

382 

40O-S1  340,341 1 

483-34 

360 

503-33 

389 

400-36 

300 

482-35 

300 

502-33  382,389 

400-30  341.342 

483-36 

360 

504-34 

390 

400-37 

341 

482-37 

360 

504-36300,379 

400-38 

341 

482-38 

300 

-382,384 

400-3« 

341 

483-39 

360 

386,390 

400-40 

342 

482-40 

361 

505-36 

382 

407-41 

342 

483-41 

361 

506-37 

393 

407-« 

342 

483-43 

362 

606-38 

393 

407-43 

342 

483-0 

362 

506-39 

393 

407-U 

342 

483-44 

362 

606-10 

393 

407-45 

342 

.483-46 

362 

606-41 

394 

407-40 

343 

*48»^6 

362 

606-13 

394 

407-47 

342 

483-47 

363 

,  506-a 

394 

407-18 

341 

483-48 

363 

507-14 

394 

467-49 

343 

483-49 

364 

607-16 

394 

407-50 

340 

483-50 

366 

607-46 

394 

408-51 

342 

483-51- 

366 

507-47 

394 

W«r 

484-53 

366 

stu 

395 

408-51 

343 

486-63 

366 

395 

406-OS 

341 

486-64 

366 

508-SO 

396 

4a»-54 

343 

480-65 

367 

lCft-51 

396 

408-55 

343 

480-50 

368 

509-53 

396 

468-50 

343 

487-57 

368 

500-53 

396 

408-57 

343 

487-68 

368 

509-54 

396 

408-58 

343 

488-60 

368 

609-56 

396 

4O8-50 

344 

488-00 

368. 

500-56 

396 

408-00 

344 

489-01 

368 

60^7 

396 

408-01 

344 

489-01 

368 

509-68 

396 

46»^ 

344 

tSMt 

368 

509-69 

396 

408-Ot 

344 

49044 

369 

MF"'flO 

390 

408-04 

344 

490-06 

369 

610-01 

390 

408-05 

344 

490-00 

369 

610-03 

390 

4e»40 

344 

490-07 

369 

610-01 

390 

408-67 

344 

490-08 

369 

610-04 

390 

40»-08 

344 

490-09 

369 

610-06 

390 

4OO-O0 

344 

401-70 

371 

610-06 

390 

400-70 

344 

491-71 

369 

510-07 

390 

408-71 

344 

491-73 

369 

610^ 

396 

400-73 

345 

491-71 

369 

610-00 

307 

409-73 

345 

491-74 

373 

611-70 

397 

46B-74 

345 

,     491-76 

373 

811-71 

397 

46B-75 

345 

491-70 

369 

511-73 

397 

,     4«»-7« 

345 

491-77 

369 

511-71 

397 

400-77 

345 

491-78 

372 

611-74 

397 

470-78 

346 

491-70 

372 

511-76 

397 

470-70 

347 

491-80 

371 

611-76 

397 

470-80 

347 

492-81 

371 

513-77 

398 

470-81 

347 

493-83 

392 

513-78 

398 

470-83 

348 

483-831307.  369 

613-79 

398 

470-83 

348 

™71 

,  373 

613-80 

398 

471-84 

348 

379 

513-81 

398 

471-85 

348 

493-84 

371 

614-82 

Alb.  A 

471-86 

348 

493-86 

370 

Amnl  11,  25 

471-87 

348 

493-.^ 

370 

614-81 

399 

471-88 

349 

494-87 

370 

614-84 

399 

473-89 

348 

494-88 

370 

514-86 

399 

473-00 

348 

4M-80 

370 

515-88 

399 

473-01 

348 

494-90 

370 

616-87 

399 

473-43 

348 

494-91 

375 

115-88 

399 

474-03 

348 

495-93 

376 

616-80 

387 

474^ 

348 

495-93 

378 

616-90 

400 

474-96 

350 

496-94 

376 

615-01 

400 

474-06 

350 

495-95 

376 

615-02 
616-93 

400 

475-07 

350 

495-90 

376 

400 

475-08° 

351 

495-97 

376 

616-94 

400 

«  Cjc       13  C.J. 

Page  Note  Bt. 

510-05  400 

610-90  400 

510-97  Wit 
510-98 

510-90  401 

510-  1  402 

517-  2  402 

517-  3  402 

517-  4  403 

518-  5  404 
518-  6  404 
518-  7  404 
518-  8  404 
510-  9  405 
510-10  405 
510-11  406 
519-13  406 
520-13  406 
520-14  406 
520-16  406 
520-16  406 
520-17  407 
520-18  407 
520-19  407 
521-30  407 
521-21  407 
522-22  407 
522-23  408 
522-24  408 
522-36  409 
623-36  410 
623-27  410 
623-28  410 
524-29  411 
524-30  411 
524-31  411 
524-32  418,  410 
524-13  410 
525-34  412 
525-36  413 
525-30  412 
525-37  413 
625-38  413 
525-39  414 
525-10  414 
525-41  414 
525^  414 
525-43  414 
525-M  414 
525-45  414 
525-40  414 
526-17  414 
526-48  415 
526-49  415 
526-50  415 
620-61  415 
626-63  416 
620-61  416 
620-64  416 
620-66  416 
637-60  410 
627-67  410 
528-68  416 
528-50  416 
528-00  416 
528-01  416 
520-03  410 
529-63  416 
529-64  416 
620-06  416 
629-66  417 
529-07  417 
629-68  417 
529-00  417 
520-70  418 
531-71  418 
531-73  418 
531-73  418, 410 
532-74  419 
532-76  419 
533-70  410 
533-77  410 
612-78  419 
632-70  419 
532-80  410 
532-81  428 
532-83  419 
532-83  419 
632-84  419 
632-86  419 
583-80  428 
533-87  419 
533-88  419 
533-89  410 

.  533-00  410 

533-91  410 

,  533-03  419,418 

'  533-93  427 

533-94  428 

633-91  419 


9  Crc     13  a  J. 

Pan  Note  Sec 

633-96  419 

534-97  422 

534-98  422 

534-99  429 

534-  1  422 

534-  2  422 

535-  1  422 
535-  4  423 
536-5  422 
536-1  424 
537-  7  424 
537-  8  424 
537-  9  424 
537-10  424 
537-11  424 
538-13  424 
538-13  424 
538-14  424 
538  15  424 
538-16  427 
538-17  425 
638-18  425 
538-19  426 
539-20  426 
539-21  426 
539-23  429 
540-23  429 
540-24  429 
541-25  429 
641-26  431 
541-27  431 
541-28  430:10). 
542-21  432 
542-30  433 
642-31  433 
542-32  433 
642-33  433 
542-34  434 
642-35  434 
542-30  434 
642-37  435 
543-18  435 
643-39  436 
643-10  437 
544-11  437 
545-42  437 
545-13  437 
546-14  437 
545-U  437 
645-10  437 
545-47  437 
546-18  438 
646-40  440 
649-tO  440 
649-61  440 
540-13  440 
650-68  440 
550-64  456 
650-66  453 
550-66  453 
550-67  441-146 
550-58  441 
551-19  441 
661-00  443 
651-01  442 
662-03  443 
653-03  443 
653-04  442 
653-06  441 
652-06  443 
653-67  443 
553-68  443 
653-69  443 
553-70  443 
553-71  443 
564-71  443 
564-73  443 
551-74  443 
654-76  443 
654-76  443 
654-77  443 
654-78  444 
655-79  444 
655-80  444 
655-81  444 
666-83  444 
666-83  444 
656-84  445 
550-86  445 
560-81  445 
656-87  446 
667-88  446 
657-83  441 
557-90  446 
668-91  446 
658-03  446 
660-93  446 
659-14  446 
659-96  446 


560^ 


*  eye     13  CJ. 

Pue  Note  See. 

660-97  446 

560-98  446 
560-99  Acency 

427 
561-  1    Agency 

463 
661-  3 

561-  3    AcBicy 
437,  4U 
501-  4 

561-  6  468 

561-  6  468 

562-  7  ,  469 
562-8  469 
662-9  460 
663-10  460 
663-11  461 
563-12  461 
563-13  467 
564-14  467 
564-15  467 
564-16  467 
564-17  446 
664-18  446 
664-19  416 
564-30  468 
564-21  468 
664-22  469 
566-23  470 
665-24  470 
566-26  470 
566-26  470 
560-27  ,  470 
566-28  470 
666-29  471 
567-30  471 
667-31  471 
567-33  471 
567-33  471 
568-34  471 
568-36  471 
668-10  471 
568-47  471 
608-38  471 
609-39  473 
669-10  472 
569-11  472 
669-43  473 
569-tt  473 
570-14  474 
570-16  474 
570-U  474 
570-47  474 
671-18  475 
571-49  475 
671-60  476 
571-61  476 
671-63  476 
673-51  470 
573-64  470 
672-66  470 
572-60  470 
672-67-  470 
673-68  476 
673-59  470 
573-00  470 
573-01  476 
573-63  476 
673-03  477 
673-04  477 
673-05  *V 
673-00  478 
673-07  478 
574-18  478 

■574-00  478 

574-70  478 

574-71  478 

574-73  470 

574-78  471 

575-74  471 

576-75  480 

575-76  480 

575-77  480 

575-78  480 

575-79  19, 23 

575-80  40 

576-81  41 

576-83  467 

570-83  41 

676-84  41 

676-86  43 

570-81  42 

576-87  42 

676-88  42 

577-80  42 

577-90  42 

577-01  p. 

o  99 

577-09  °481 

677-93  482 


9Cre      1 
Pace  Note 

3CJ. 

Sec. 

577-94 

482 

678-05 

481 

578-96 

483 

578-97 

489 

678-98 

489 

578-99 

484 

679-  1 

515 

570-  3 

480 

580-  3 

480 

580-  4 

487 

681-  6 

487 

581-  6 

487 

581-  7 

487 

581-8 

487 

582-  9 

488 

583-10 

521.82 

582-llETidcDce 

582-12 

624 

582-13 

523 

583-14 

623 

583-15 

486 

683-16 

489 

583-17 

490 

583-18 

490 

583-19 

490 

583-20 

490 

583-31 

496 

583-33 

497 

584-33 

497 

581-24 

408 

684-35 

500 

684-36 

601 

585-27 

601 

585-28 

601 

585-29 

602 

585-30 

603 

585-31 

604 

585-32 

403 

586-13 

494 

586-34 

506 

586-86 

606 

586-36 

607 

587-87 

508 

687-38 

611 

687-39 

511 

587-40 

512 

587-41 

513 

588-12 

614 

688-41 

614 

688-44 

614 

580-15 

517 

590-46 

617 

690-17 

617 

590-48 

617 

590-19 

617 

680-60 

617 

690-51 

516 

591-53 

516 

591-63 

516 

591-44 

516 

591-66 

516 

591-56 

906 

502-47 

997 

592-68 

998 

512-t9 

998 

693-60 

998 

693-01 

591 

693-08 

594 

593-03 

621 

603-04 

005 

603-65 

607 

664-66 

626 

594-67 

626 

594-68 

Billi* 

H.856 

694-09  Bib  * 

N.  864.  856 

696-70 

594 

695-71 

616 

695-72 

615 

695-73 

415 

596-74 

609 

695-75 

611 

195-70 

616 

696-77 

649 

605-78 

626 

616-79 

694 

695-80 

628 

596-81 

628 

596-82 

628 

596-83 

628 

596-84 

623 

690-86 

112 

697-81 

012 

697-87 

012 

597-88 

012 

597-89 

012 

697-90 

013 

697-91 

014 

608-03 

609 

0  Cje       13  CJ. 

Paie  Mete  Sec 

598-43  610 

599-44  611 

599-95  610 

Fnuda,  8t.  of 
599-96 

599-47  • 

599-08  * 

eOO-99  590 

606-  1  506 

600-2  596 

600-  3  697 
eOO-  4  697 
600-6  508 

601-  6  629 
601-  7  699 
601-  8  600 
601-  9  COO 
eOl-10  746 
601-11  786 
602-12  786 
602-13  780 
602-14  780 
602-16  7£6 
603-16  786 
€03-17  786 
e03-18  786 

1011 

603-19  786 

COt-20  775 

C04-21  783 

604-22  783 

604-23  775 

605-34  775 

e05-36  783 

C05-36  783 

605-27  783 

606-38  783 

606-29  783 

(06-30  783 

(06-31  783 

(07-33  783 

(08-33  781 

(08-34  784 

(08-35  784 

608-36  683 

lOt-n  583 

610-38  rone 

110-39  775 

610-10  775 

610-41  775 

01O43  583 

011-43  775 
011-44  m.  753 

011-46  77» 

011-40  779 

011-47  743 

611-48  776 

611-49  776 

613-10  776 

612-61  776 

613-63  776 

613-53  Uee 

813-64  • 

013-66  770 

013-60  770 

013-67  770 
613-58  BdM.  A 
C  Coat.  131 
013-69  BaiU.  * 

C.COBt 

01l-«0  770 

013-61  776 

613-62  776 

613-63  776 

613-64  783 

613-66  782 

614-00  782 

014-47  1018 

014-08  1018 

016-49  1018 

414-70  1018 

016-71  648 

615-72  698 

616-73  698 

616-74  698 

615-76  699 

616-76  TOO 

616-77  700 

615-78  TOO 

615-79  700 

615-80  700 

615-81  700 

616-82  700 

616-83  701 

010-84  701 

410-86  701 

410-84  741 

017-87  741 

617-88  742 

617-89  745 


XXll 


CYC-C0BPU8  J.VBIS  PARALLEL  REFERENCE  TABLE 
CONTRACTS  —  Continued 


9  Cye       13  C.J. 
Pace  NoM  Sec 


M7-S0 
ei7-Bl 
U7-92 
617-03 
S17-t4 
817-9S 
<17-9« 
618-97 
618-88 
618-tg 
618-  1 
618-  2 
618-3 
618-4 
(18-  { 
61»-  6 
«l»-7 
61»-8 
61»-  e 
61S-10 
619-11 
619-12 
619-13 
619-U 
619-lS 
619-16 
619-17 
«1»-18 
619-19 
619-20 
620-21 
620-22 
620-23 
620-24 
620-2S 
620-26 
620-27 
620-28 
610-29 
620-30 
6I0-31 
620-32 
620-33 
620-34 
620-38 


705 
70S 
766 
641 
703 
703 
773 
773 
773 
771 
703 
704 
704 
704 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
768 
769 
769 
769 
769 
769 
769 
769 
769 
760 
760 
760 
760 
704 
704 


«20-36  704,  768 


621-87 
621-38 
621-39 
622-40 
623-41 
623-42 
624-43 
624-44 
624-45 
624-46 
624-47 
625-48 
«26-i9 
625-50 

625-51 

625-52 
626-63 
626-54 
626-55 
627-56 
627-57 
627-58 
627-59 
627-60 
627-81 
627-62 
827-63 

627-64 
627-65 
627-88 
828-67 
629-68 
020-80 
629-70 
62»-71 
829-72 
629-73 
629-74 
620-75 
629-78 
820-77 
829-78  706,  717 


789 
760 
769 
789 
769 
769 
770 
770 


ment 
762 
Tender 
■  706 
706 
706 
706 
708 
706 
709 
710 
711 
711 
711 

Ship- 
ping 
711 
711 
712 
715 
706 
706 
718 
715 
706 
708 
706 
717 
707 
712 


630-79 
630-80 
830-81 
830-82 
830-«3 
830-84 
630-85 
631-88 


720 
720 
720 
720 
720 
720 
720 
720 


«  Cyc       13  C.J. 

Pue  Note  See. 

631-87 

Mutw 

AS. 

631-88 

720 

631-80 

720 

631-00 

720 

631-01 

720 

631-92 

720 

631-93 

720 

831-94 

717 

831-95 

718 

632-96 

710 

633-07 

719 

638-98 

719 

633^ 

719 

633-  I 

719 

683-2 

716 

633-3 

716 

633-4 

601 

63»-  5 

619 

634-  6 

618 

634-  7 

819 

634-  8 

810 

634-9 

619 

634-10 

618 

635-n 

817 

835-12 

601 

635-13 

601 

635-14 

603 

835-15 

603 

635-18 

602 

635-17 

603 

635-18 

603 

636-19 

715 

838-20 

735 

636-21 

125 

686-22 

725 

636-23 

725 

636-24 

725 

636-25 

728 

.    637-26 

726 

637-27 

727 

637-28 

727 

637-29 

728 

637-30 

720 

637-31 

732 

637-32 

730 

838-33 

730 

838-84 

731 

838-85 

731 

839-36 

731 

830-37 

731 

639-38 

725 

839-39 

724 

640-40 

SiUai. 

Vendor  k  P. 

640-41 

Brcftch 

of  Mwriige 
Prom.a 

640-12 

724 

641-48 

724 

841-44 

724 

841-45 

724 

841-46 

724 

841-47 

724 

841-48 

724 

641-49  724,  725 

842-50 

538 

642-51 

538 

642-52 

539 

642-53  538,  530 

642-54 

530 

842-55  530.540 

643-68 

540 

643-57 

539 

643-58  539.  640 

Seloi. 

643-59 

539 

644-80 

694 

645-61 

694 

645-62 

694 

.645-63 

Vendor 

*P. 

646-64 

Vendor 

i  P. 

645-45 

iW<« 

645-66 

787 

645-87  787,  738 

787 

e4fr-e9 

722 

646-70 

784 

84*-71 

764 

648-72  Build,  i. 

C.  Cont.  130 

546-73  Build.  A 

C.  Cont.  100. 101 

646-74 

Sihe 

648-75 

« 

648-76 

Sab- 

Bcriptxint 

*  C7C       13  Ci. 

PWe  Nete  Sec 

646-77  BaiM.* 

C.  Cont.  138 

647-78 

765 

847-79 

785 

647-80 

785 

647-81 

B.1M 

647-82  Build,  i. 

C.  Cont.  140 

847-83 

724 

647-84 

697 

647-85 

697 

647-88 

697 

648-87 

697 

648-88 

599 

848-89 

807 

848-90 

607 

648-91 

735 

648-02 

6*let 

848-03 

735 

640-04 

735 

649-05 

735 

640-48 

735 

649-97 

736 

650-98 

787 

650-90 

738 

610-  I 

Beke 

851-  3 

738 

651-3 

8>lee 

651-4 

CoTe- 

nanta 

851-5 

549 

651-  8 

550 

851-  7 

551 

652-  8 

551 

652-9 

551 

853-10 

551 

652-11 

552 

652-12 

553 

852-13 

553 

853-14 

553 

852-15 

553 

853-18 

553 

652-17 

553 

662-18 

554 

853-19 

555 

653-20 

555 

653-21 

558 

653-22 

558 

653-23 

557 

853-24 

558 

653-25 

558 

884-26 

558 

884-27 

558 

854-28 

558 

654-29 

558 

'      854-30 

658 

654-31 

559 

654-32 

559 

654-33 

560 

854-34 

581 

854-35 

Fkrtiee 

655-38 

« 

856-37 

Abete- 

ment  k  R.  201. 

Fleadini 

655-30 

AUte- 

ment  t  R.  218 

575 

855-40 

562 

656-I1 

Abete- 

ment  t 

R.  197 

858-42  Flewlini 
858-45         M 

856-46 

584 

666-47 

'564 

667-«8 

565 

657-40 

685 

657-50 

586 

657-61 

568 

657-52 

687 

658-53 

Putin 

658-54 

Judg- 

ment* 

658-55 

« 

658-58 

« 

658-67 

« 

859-58 

589 

669-59 

569 

660-60 

570 

660-61 

670 

660-62 

571 

660-63 

571 

660-64 

571 

860-65 

573 

681-66 

572 

661-87 

573 

681-88 

574 

661-69 

575 

662-70 

575 

«  Cjc       13  CJ. 

Pace  Nete  Sec 

662-71 

575 

662-72 

578 

882-73 

576 

882-74 

577 

862-75 

577 

682-76 

577 

662-n 

578 

663-78 

578 

683-79 

578 

663-80 

578 

663-81 

578 

663-82 

578 

663-83 

578 

663-84 

578 

883-85 

578 

883-88 

578 

663-87 

670 

884-88 

579 

664-89 

579 

684-90 

580 

664-91 

580 

864-92 

19 

685-93 

19 

665-95 

19 

685-96 

Venue 

685-97 

19 

665-98 

19 

Mlit    flft 

10 

686-  1 

10 

686-2 

19 

686-  3 

19 

686-4 

19 

686-  5 

19 

668-8 

19.28 

668-  7  SUt'itea 

Pennltiea 

687-8 

19 

668-9 

19 

668-10 

19 

668-11 

10 

669-12 

10 

669-13 

31 

670-14 

81 

670-15 

581 

670-18 

581 

670-17 

581 

670-18 

581 

870-19 

681 

670-20 

Oeeda 

671-21 

20 

671-22 

20 

671-28 

21 

671-14 

11 

671-25 

21 

671-26 

21 

671-27 

22 

673-28 

23 

672-20 

10 

672-30 

30 

672-31 

30 

672-32 

SO 

672-33 

30 

672-34 

Set-off 

t  Coonts-Cl. 

672-35 

■ 

872-36 

23 

673-37 

23 

873-38 

33 

673-39 

23 

873-40 

23 

673-41 

23 

673-42 

33 

673-43 

23 

873-44 

23 

674-« 

23 

674-46 

23 

874-47 

31 

674-48 

23 

874-49 

24-27 

674-50 

24 

674-51 

24 

875-53 

24 

875-53 

25 

875-54 

25 

875-35 

28 

676-56 

26 

676-67 

27 

877-58 

27 

877-60 

27 

677-60 

27 

•678-61 

27 

878-63 

27 

(678-83 

27 

678-M 

27 

678^ 

27 

670-66 

17,29 

870-67 

27 

880-88 

27 

880-60 

Z: 

9  Circ       13  CJ. 

PafelNote  Sec 

680-70 

27 

680-71 

28 

681-72 

28 

681-73 

28 

681-74 

28 

681-75 

28 

881-76 

29 

882-77 

29 

682-78 

29 

682-79 

29 

682-80 

Snlee 

883-«l 

883-83 

683-83 

683-84 

883-85 

683-86 

683-87 

883-88 

29 

683-80 

29 

684-90 

19 

68441 

19 

684-02 

31 

884-03 

31 

884-04 

31 

684-05 

31 

884-06 

82 

685-07 

32 

885-08 

32 

685-90 

39 

685-1 

790 

885-3 

790 

885-3 

790 

885-4 

790 

685-5 

790 

688-8 

790 

686-  7 

790 

686-8 

790 

888-8 

790 

686-10 

790 

688-11786.787 

686-13 

787 

687-13 

787 

687-UBaild.  i 

C.  Comt  210 

687-16 

786 

688-16- 

790 

688^17 

790 

680-18 

790 

680-10 

790 

689-30 

790 

689-21 

790 

689-23 

790 

680-23 

787 

680-24 

787 

600-25 

787 

600-26 

787 

690-27 

790 

890-28 

790 

690-29 

790 

890-30 

10,22 

890-31 

32 

691-33 

32 

891-33 

10 

601-34 

32 

601-36 

33 

601-38 

33 

602-37 

33 

892-38 

34 

602-30 

34 

692-40 

35 

692-41 

35 

692-12 

36 

693-13 

37 

693-41 

37 

893-18 

38 

693-16 

32 

603-17 

30 

693-18 

32 

693-10 

792 

691-50 

702 

684-51  Build.  & 

C.  Cost.  64 

604-62 

721 

800 

601-51 

702 

604-56 

EtI- 

deace 

eoi-8t 

720 

eoi-<7 

340 

604-68 

Chim- 

jkrty  A  M.  103 
8114-50         702 

884-60 

792 

684-61 

792 

684-62 

739 

eoi-«8 

793 

684-41 

703 

w5~'w 

793 

9C7C 

13  CJ. 

Pi«e  Note  Sec 

685-66 

704 

605-67 

704 

695-88 

704 

688-68 

704 

898-70 

786 

696-71 

796 

696-72 

796 

686-73  794;  787 

696-74 

797 

807-75 

Fkrtiea 

897-76 

708 

607-77 

798 

887-78 

798 

697-70 

798 

087-80 

798 

607-81 

798 

607-82 

798 

887-83 

792 

687-84 

792 

607-85 

792 

697-88 

783 

897-87 

801 

697-88 

801 

AQOOQ 

802 

698-90 

803 

608-01 

804 

890-92 

804 

899-03 

847 

700-84 

700 

700-86 

703 

700-86 

703 

700-97  688,703 

700-08 

847 

700-00 

847 

701-  1  847,  848 

1032 

701-  2  774, 847 

701-  3  774,  847 

701-4 

773 

701-6 

774 

701- t 

744 

702-7 

847 

702-8 

847 

702-  8 

806 

702-10 

806 

703-11 

805 

703-12 

821 

703-18 

821 

703-11 

821 

703-15 

Pwties 

Judgment! 
FTeading 

701^16 

Die- 

Buaail&Nona. 

701-17 

Flwtiei 

701-18 

704-11 

701-20 

701-21 

704-21 

704-23 

704-24 

705-26 

706-26 

705-27 

705-28 

706-28 

706-30 

705-«l 

706-32 

706-33 

706-34 

706-36 

708-38 

708-37 

708-38 

Judg- 

ments 

708-30 

Atate- 

ment  t  R. 

201.218 

707-10  PUading 

1  Judgments 
707-41He»di™ 

707-42 

Cove- 

nut,  Aetioai  of 

707-43 

Firtiei 

707-44 

« 

707-46 

« 

707-46 

J»<k- 

mente 

708-47 

« 

706-48 

m 

708-40 

m 

708-50 

m 

708-61 

Hvtiee 

708-52 

« 

708-68 

Jwlg- 

mBDta 

700-64 

Fkrtiai 

9Cxc 

13  CJ. 

9  Ore       13  CJ. 

Pace  Note  Sec 

Page  Neto  Sec 

709-65 

Di<- 

720-18 

848 

minel&Nooe. 

•  730-17 

879 

709-58  Aadirn- 

731-18 

848 

nientl89 

Tn-4« 

818 

709-87 

»tU3 

721-60 

840 

n 

721-61  849. 85* 

700-68 

•    176 

721-62 

840 

709-59 

•    183 

721-63 

810 

709-60 

•    178 

722-64 

849 

710-61 

"    178 

722-55 

849 

710-62 

•    179 

722-58 

849 

Fwtiee 

722-57 

849 

710-83 

AangD- 

722-68 

849 

ment  180 

722-59 

849 

710-81 

•    186 

722-60 

850 

710-85 

Biih.i 

722-61 

850 

N. 

1096 

723-62 

850 

710-88 

'   1006 

723-83 

850 

710-67 

•   1087 

723-64 

851 

710^8 

•    1087 

723-85 

851 

710-89 

■   1096 

723-66 

852 

710-70 

Ainsn- 
9«ri98 
Biifa  k 

723-87 

853 

mentl 

•  723-88 

854 

711-71 

723-69 

855 

N.     1067.1098 

72^-70 

850 

711-72 

m 

723-71 

858 

7U-7S 

827 

724-72 

856 

713-74 

827 

724-73 

868 

712-76 

829 

724-74 

85S 

712-76 

829 

724^75 

858 

712-77 

829 

724-76 

868 

712-78 

839 

724-77 

868 

712-79 

829 

724-78 

854 

712-80 

833 

726-79 

858 

713-81 

833 

725-80 

858 

713-82 

830 

725181 

867 

713-83 

830 

725-82 

867 

713-84 

830 

725-83 

858 

713-86 

830 

72&-«4 

868 

713-88 

830 

725-85 

868 

713-87 

830 

726-86 

868 

713-88 

830 

725-87 

858 

713-89 

947 

726-88 

859 

713-90 

831 

726-80 

859 

713-91 

831 

728-90 

869 

714-92 

831 

728-91 

859 

714-93 

831 

726-92 

859 

714-04 

831 

726-93 

860 

714-86 

831 

728-91 

860 

714-86 

831 

728-96 

860 

714-97 

832 

727-96 

881 

716^ 

832 

727-97 

861 

716-00 

832 

727-98 

830 

716-  1 

832 

727-89 

881 

716-2 

832 

727-  1 

Agency 

715-3 

832 

810 

716-4 

834 

727-2 

828 

715-5 

834 

727-8 

862 

715-8 

834 

727-4 

878 

715-7 

834 

727-6 

862 

716-8 

835 

727-  6 

862 

718-1 

835 

728-7 

862 

718-10 

835 

728-8 

863 

718-11 

835 

728-8 

863 

718-12 

836 

728-10 

863 

718-13 

835 

728-11 

864 

718-14 

878 

728-12 

884 

716-16 

838 

728-13 

886 

716-16 

838 

728-14 

864 

718-17 

838 

728-15 

884 

718-18 

838 

728-16 

864 

717-10 

837 

720-17 

864 

717-20 

837 

720-18 

864 

717-21 

838 

729-18 

864 

717-22 

838 

729-20 

865 

717-23 

838 

729-21 

866 

717-24  010. 808 

729-22 

865 

717-26 

839 

729-23 

886 

717-28 

839 

729-24 

886 

717-27 

839 

729-25 

866 

717-28 

839 

729-26 

867 

717-28 

839 

730-27 

867 

718-30 

839 

730-28 

867 

718-31 

843 

730-29 

867 

718-82 

844 

730-30 

867 

718-33  BUli  i 

730-31 

867 

N.  1137 

730-32 

867 

718-34 

845 

730-33 

868 

718-36- 

841 

730-34 

868 

710-36 

846 

7.30-36 

868 

719-37 

846 

730-36 

888 

710-38 

847 

730-37 

888 

710-30 

847 

730-38 

888 

718-40 

847 

730-39 

889 

710-41 

847 

731-40 

869 

710-12 
720-13 

538 

731-11 

860 

538 

731-42. 

860 

720-44 

645 

731-43 

860 

730-462 

140.638 

731-44 

880 

Digitized  by  VjOOQlC 


CYC-C0BPU8  JURIS  PARALLEL  REFERENCE  TABLE 
GONTRACrS.— Conttntieil 


ZZIU 


»  Cye       13  C  J. 
Page  Note  St. 

rai-45         8(9 
73I-M 

rai-«7 

73I-4S 

731-SO 
73»-51 

732-51 
732-M 
732-55 
732-5C 
73J-57 
733-SB 
732-50 
732-W 
732-61 
732-<2 
732-tt 
733-M 
733-65 
733-66 
733-67 
733^ 
733-66 
733-70 
733-71 
733-73 
738-73 
733-74 
733-75 


73^76 
734-80 
734-U 
734-n 
734-63 
735-84 
735-85 
735-86 
735-87 
735-88 
735-86 
735-60 
735-61 
735-92 
735-68 
735-64 
735-65 
735-66 
735-67 
73»-98 
736-96 
736-  1 


733-76Dmini«B 
734-77  8M 
734-78         871 


871 
873 
873 
874 
874 
874 
874 
874 
874 
874 
874 
874 
875 
^5 
875 
875 
878 
878 


880 


«  crc     13  a  J. 

Pwe  Nate  Sec 
T36-2 
736-8 
736-  4 
736-5 
730-6 
730-7 
737-8 
737-9 
737-10 
737-U 
737-12 
737-13 
737-14 


881 
882 

882 
882 
883 
763 
884 
884 
904 


884 
884 


737-15  Fkrtim^ 

737-16         885 

737-17         885 

737-18         886 

737-19         885 

738-20 

738-21 

738-22 

738-23 

738-24 

738-25 

736-26 

736-27 


886 


887 
887 
887 
887 


736-28  243,725 
734 


736-29 
736-30 
736-31 
736-32 
740-33 
740-34 
740-35 
740-36 
740-37 
741-38 
741-36 
742-40 
742-41 
742-42 
742-43 
743-14 
743-45 
743-46 
743-47 
743-48 
743-49 
743-50 
743-51 
743-52 
744-53 
744-54 
744-45 


676 
888 

889 
889 
616 
886 

890 
890 
891 
891 
891 
892 
892 
890 
383 
863 
894 
894 
894 
896 
896 
896 
896 
896 
896 
896 
866 


9  CfC       13  C.  J. 

Page  Note  Sec 
744-56  898 
744-67 
744-58 
744-59 
744-80 
744-ai 
744-82 
744-83 
745-84 
744-86 
744-86 
745-87 
744-88 
744-88 
744-70 
745-71 
744-72 
746-73 


m 

897 
897 
897 


746-74  Fladiiii 
746-75  903 
746-76         902 


746-77 
746-78 
746-79 
747-80 
747-81 
747-82 
747-83 
747-84 
747-85 
747-86 
747-87 
747-88 
747-80 
747-90 
747-91 
747-62 
747-93 
748-M 
748-96 
748-96 
748-97 


902 
903 
903 
908 

903 
904 
604 
604 
904 
904 
909 
606 
906 
606 
'680 
960 
680 
917 
917 
617 
917 
748-98  917, 882 
748-99    901 


748-  1 

748-  2 
748-3 
748-4 

749-  5 
749-  8 
749-  7 
746-8 
746-6 
746-10 
746-11 
746-12 


917 
908 

907 

^ 
908 
908 
608 
608 
606 
606 
610 


9  Ore  V    13  a. 
run  Note  Sec. 

746-13         910 

760-14 

760-15 

760-16 

750-17 

750-18 

760-19 

761-20 

751-21 

791-22 

761-23 

761-24 

761-25 

791-28 

762-27 

752-28 

752-S9 

752-30 

763-31 

762-32 

762-33 

762-34 

792-35 

762-36 

752-37 

792-38 

763-39 

753-M 

753-41 

763-42 

753-43 

753-44 


830 


915 
915 
915 
915 


763-45  918.839 

753-48         839 

754-47 

754-48 

754-49 

754-50 

764-41 

754-52 

784-63 

755-54 

755-56 

766-68 

755-57 

756-68 

765-66 

756-80 

755-81 

755-62 

755-63 

755-84 

75V6S 

756-86 

756-67 


917 
918 
918 
918 
918 
919 
919 
919 
919 
920 
920 
920 
920 
920 
920 
920 
920 
921 
921 
921 
622 


9Cre 

13  CJ. 

Patfe  Note  Sm.  I 

756-66 

922 

756-70 

922 

766-71 

923 

756-72 

Corp. 

766-73 

924 

756-74 

925 

767-75 

908 

757-78 

908 

797-77 

928 

757-78 

926 

757-79 

927 

787-80 

927 

757-81 

927 

757-82 

931 

768-83 

928 

758-84 

928 

758-85  906.927 

758-88  930,906 

76»-87 

930 

768-88 

930 

76»-89 

944 

758-90 

944 

768-91 

949 

758-92 

949 

758-96 

949 

759-94 

949 

759-65 

963 

769-98 

963 

769-97 

963 

769-98 

953 

759-99 

963 

759-  1 

953 

796-2 

953 

759-3 

953 

769-4 

653 

769-5 

653 

766-8 

663 

760-  7 

962 

780-8 

963 

780-6 

964 

780-10 

964 

780-11 

964 

780-12 

954 

780-13 

954 

780-14 

965 

780-16 

966 

761-16 

656 

78J-17 

666 

781-18 

966 

761-19 

967 

761-26 

957 

761-21 

967 

781-22 

968 

781-23 

968 

761-24 

966 

_  761-26 

960 

9Cre 

I3C.J. 

Page  Nate  Sec 

761-26         950 

762-27 

941 

762-28 

926 

762-29 

663 

762-30  634, 647 

762-31 

935 

762-32 

933 

762-33 

Alt.o[ 

Iiiiita.179 

763-34 

952 

763-35 

946 

763-36 

946 

783-37 

616 

763-38 

947 

763-39 

661 

763-10 

981 

Fr«Kb,Stor 

783-41  671.  981 

763-12 

671 

763-43 

961 

763-44 
764-b 

961 
961 

764-46 

981 

764-47 

•    981 

764-48 

961 

764-49 

WH- 

764-60 

"Tm 

764-51 

965 

764-63 

965 

765-63 

966 

784-54 

965 

765-66 

986 

766-56 

965 

78W7 

973 

765-68 

973 

765-69 

973 

786-60 

973 

786-81 

662 

786-62 

974 

.     786-63 

972 

766-64 

972 

786-66 

986 

786-86 

968 

767-67 

966 

767-88 

968 

767-89 

968 

767-70 

,976 
*  976 

767-71 

767-72 

976 

767-73 

975 

767-74 

975 

768-75 

976 

768-76 

976 

768-77 

975 

9C7e       13  C.  J. 

Page  Note 

768-78 

Sec 
976 

768-78 

960 

963 

768-81 

960 

1766-83  Evidaoe 

769-83 

786-84 

769-85 

769-86 

769-87 

770-88 

770-89 

770-90 

961 

770-91  Build,  k 

C.  Cont.  222 

770-92 

•    220 

770-98 

•    220 

771-94 

•    220 

771-96 

960 

771-96 

960 

771-97 

980 

771-98 

960 

771-69 

983 

771-  1 

964 

771-2 

664 

771-8 

962 

771-4 

962 

772-5 

667 

778-  0  817, 968 

773-  7 

617 

778-  8 

517 

774-  9 

969 

774-10 

970 

774-11 

970 

775-12 

976 

776-13 

976 

775-14 

978 

775-15 

987 

775-16 

1011 

774-17 

1011 

778-18 

1011 

776-16 

1011 

776-21 

987 

776-22 

Sain 

776-28 

988 

776-24 

988 

776-25 

988 

777-26 

988 

777-27 

988 

7T7-28 

991 

777-29 

991 

777-30 

991 

777-31 

993 

777-31 

996 

777-88 

695 

%ctc     13  aj. 

Fkga  Nate  Sec 
777-34         995 

777-38 

1015 

778-34 

1016 

778-37 

1018 

778-38 

1019 

778-38 

1019 

778-40 

1019 

778-41 

1019 

778-43 

1022 

778-43 

1022 

779-44 

1020 

776-45 

1020 

779-48 

1020 

779-47 

1021 

779-48 

1021 

780-49 

1021 

780-50 

1022 

780-61 

1020 

780-62 

1023 

780-53 

1023 

780-54 

1023 

780-46 

1023 

780-66 

1023 

780-67 

1023 

781-58 

1023 

781-69 

1024 

781-80 

1024 

781-61 

1024 

781-62 

1026 

781-63 

1025 

781-64 

1026 

781-85 

1027 

781-66 

1027 

782-67 

1028 

782-68 

1028 

782-69 

1028 

782-70 

1028 

782-71 

1029 

782-72 

1026 

782-73 

1029 

783-74  Build.  & 

C.  Cont.  229 

783-76 

a 

783-76 

103O 

783-77 

1080 

784-78 

1061 

784-79 

999 

784-80 

996 

786-81 

997 

785-82 

997 

785-83 

997 

786-84 

997 

788-85 

997 

786-86 

998 

786-87 

998 

CONTRIBUTION 


7S4-1 

796-1* 

14 

796-28 

6 

801-41 

10 

802-54 

27 

803-67 

30 

804-80 

36 

806-93 

22 

796-J 

796-16 

5 

799-26 

6 

801-U 

10 

803-55 

28 

803-88 

30 

804-81 

11 

806-94 

21 

766-I 

797-17 

14 

799-36 

6 

801-43 

26 

803-68 

28 

803-89 

30 

804-83 

IB 

806-95 

28 

785-4 

797-18 

15 

799-31 

6 

801-44 

26 

803-67 

28 

803-70 

31 

806-88 

19 

807-96 

24 

7«5-« 

797-19 

15 

799-32 

6 

801-45 

26 

803-68 

28 

808-71 

32 

805-84 

19 

807-97 

14 

7BS-8 

797-20 

16 

799-33 

6 

801-46 

26 

803-69 

28 

803-72 

34 

805-8* 

19 

807-98 

3 

766-7 

797-31 

16 

799-34 

7 

802-47 

26 

803-80 

29 

804-73 

34 

805-86 

19 

807-96 

5,6 

79S-8 

798-22 

16 

799-8* 

7 

808-48 

26 

803-81 

29 

804-74 

34 

805-87 

19 

808-100 

26 

7S5-6 

796-23 

17 

799-36 

.8 

802-19 

27 

803-82 

39 

804-7* 

34 

806-88 

20 

806-101 

26 

796-10 

798-24 

12 

800-37 

8 

802-50 

27 

803-83 

39 

804-76 

34 

805-88 

20 

808-102 

24 

796-11 

13 

798-3* 

6 

800-38 

9 

802-51 

27 

803-64 

30 

804-77 

34 

806-90 

21 

808-108 

•31 

786-12 

14 

798-26 

6 

800-39 

9 

802-83 

27 

803-65 

30 

804-78 

34 

806-91 

22 

808-104 

34 

796-U 

14 

79»-27 

6 

800-40 

10 

803-43 

2 

808-66 

30 

804-79 

34 

806-92 

22 

808-10* 

34 

796-16 

CONVERSION 


8M-1 

1 

836-16 

18 

838-37 

31 

839-55 

43 

844-72 

64 

848-89 

63 

852-  7 

75 

856-24 

SI 

825-1 

2 

836-26 

19 

834-38 

31 

836-66 

44 

844-73 

56 

848-90 

83 

862-8 

•   76 

856-26 

87 

81t-8 

8 

839-21 

19 

834-31 

32 

840-57 

44 

844-74 

55 

849-91 

63 

863-9 

77 

856-26 

88 

826r4 

4 

829-31 

19 

834-10 

33 

840-68 

45 

844-76 

56 

849-92 

62 

863-10 

78 

866-27 

88 

826-t 

5 

829-23 

20 

835-41 

34 

840-69 

46 

846-76 

58 

849-93 

84 

863-11 

79 

856-28 

86 

828-6 

6 

838-24 

20 

835-42 

34 

840-80 

47 

844-77 

66 

gjft  n* 

65 

853-12 

79 

856-26 

90 

8U-7 

7 

829-25 

21 

836-43 

35 

840-61 

48 

846-78 

67 

850-06 

68 

853-18 

73 

856-30 

90 

826-8 

8 

830-26 

21 

836-14 

36 

841-42 

49 

846-79 

67 

861-96 

87 

853-14 

80 

866-31 

91 

827-8 

9 

830-27 

22 

836-46 

36 

841-83 

49 

846-80 

68 

851-97 

68 

863-15 

81 

866-32 

93 

827-10 

10 

810-28 

23 

837-46 

37 

841-64 

60 

848-81 

69 

851-98 

69 

854-16 

82 

856-33 

92 

827-U 

10 

830-39 

24 

837-47 

38 

841-65 

51 

846-82 

59 

851-99 

70 

854-17 

82 

857-34 

93 

(27-U 

11 

830-80 

26 

837-48 

39 

842-66 

62 

848-83 

59 

851-  1 

71 

855-18 

83 

857-3* 

94 

828-18 

12 

831-31 

26 

837-46 

40 

843-87 

92 

848-84 

59 

852-2 

72 

866-19 

83 

867-3* 

95 

828-14 

13 

832-32 

27 

838-60 

41 

843-68 

52 

846-85 

59 

892-  3 

73 

866-20 

84 

857-37 

96 

828-1* 

14 

832-33 

28 

838-51 

41 

843-89 

62 

846-86 

80 

892-4 

74 

865-21 

85 

857-38 

97 

838-16 

1* 

833-34 

29 

836-83 

42 

843-70 

53 

847-87 

60 

852-* 

74 

865-22 

82 

858-39 

96 

828-17 

16 

838-86 

30 

839-53 

42 

844-71 

54 

848-88 

61 

853-6 

7* 

865-23 

86,82 

858-40 

99 

028-18 

17 

838-88. 

81 

839-64 

43 

. 

Digitized  by  V. 
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CTC-COBPUS  JURIS  PARALLEL  REFERENCE  TABLE 

CONVICTS 


«C^ 

13  CJ. 

9  eye       13  C.J. 

9  Cre       13  CJ. 

9C7a 

13C.J. 

9  Cje       13  CJ. 

9  Cye       13  CJ. 

9  Cye       13  CJ. 

9  Ctc       13  CJ. 

870- I 

•  Sw. 

Pwa  Note 

»ra-2o 

Sac 

Pi«*  Nate  Sac 

Paaa  Nate  Sac 

P<K(6    NOl6   BOC< 

Paia  Nate  8ae. 

Page  Nate  Sac 

Pace  Nate  Sac 

5,8 

873-35 

8 

875-68 

13 

877-76           16 

878-94 

21 

881-13           29 

882-51           28 

87»-2 

872-21 

873-M 

8 

87S-5R 

13 

877-77           16 

878-95 

33 

881-14          23 

882-52           28 

870-3 

872-22 

873-41 

8 

876-flO 

13 

877-78           16 

879-95 

83 

881-U           23 

882-53           28 

870-4 

872-23 

573-42 

8 

875-51 

13 

877-70           17 

879-97 

53 
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OBOSM    W 

Contempt  by: 

Attorney  see  Attorney  and  OUent  SJ  SS,  264  et  seq. 
Clerk  of  court  see  Olerka  of  Oonrta  S  1>- 
.    Corporation   see   Oorporattons   [10  Cyc   1236]. 

EScecutor   or   administrator   see   Bnoatora   ana  Air 
BHalatraton   [18  Cyc  6(17]. 
,    Justice  of  the  peace  see  SiuMoau  ot  tb»  Peace  [24 
cyc  439]. 
Receiver  see  SecalTera   [34  Cyc  250.  4601. 
Witness  before  ^rand  Jury  see  Grand  Junes  [20  Cyo 
1846]. 
Contempt  in: 

Bankruptcy  proceeding:  see  Bankmptoy   {{   220,  844, 

616,   617. 
Discovery    proceeding    see    Discovery    [14    Cyc    821, 

352]. 
Insolvency  proceeding  see  fiiaolTsnoy  [22  Cyc  1804]. 
Supplementary    proceeding    see    Bxaonilona    [17    Cyo 
1478]. 
Cruel  and  unusual  punishment  see  CMmJaal  Imm  [12 

Cyc  968]. 
Disobedience  of: 

Award  see  ACMtratlOB  ana  Award  {  626  et  seq. 
Decree   of  distribution  see  Baeontom  and  Admlala- 


trators  [18  Cyc  6671. 
Election  law  see  Blaottoi 


ina  [16  Cyc  4641. 


Injunction  see  IBJunotlons   [22  Cyc  10211. 
Judgment  for  costs  see  Cons  [11  C^c  266]. 
Mandamus  see  Kaadamm   [26  Cyo  499]. 
Mandate  of  federal  court  to  state  officer  see  States 

[36  Cyc  918]. 
Order  for: 

Delivery    of   property    to    receiver    see 
[84   Cyo   207]. 


Disobedience  of: — Continued 
Order  for: — Continued 

Dismissal  or    nonsuit   see 
[14   Cyo   469], 


atMmiMaal  and  Vowralt 


Payment  of  alimony  see  Mvoroe    [14   Cyo  79>]. 
Physical  examination  .see  Dlacovexr  [14  <^c  8671: 
Munlafs  [26  Cyc  915]. 


Supersedeas  or  stay  see  ABPial 
Prohibition  see  Prohibition  [32  Cyc  631] 


•ad  SRor  i  14S8. 


Due  process  of  law  see  Oonstitntional  ^aw  i  969. 
Bxcesslve  punishment  see  Orimlnal  ^aw  [12  Cyo  965]. 
Failure    tO'   comply    with    bid    see   Jndloial   BalMi    [24 

Cyc    63].  "^ 

Interference   with   property: 

Attached  see  Attaohmsnt  {  609. 

In  receiver's  hands  see  Beoeivars  [84  Cyo    207.  2841. 
Jury  trial  see  Juries  [24  Cyc  146]. 
Libel  or  slander  see  Ubal  and  Biaader  [25  Cyo  285]. 
Privilege  of  accused  or  witness  in  contempt  proceed- 
ings see  Witnesses   [40  Cyc  2633]. 
Punishment  by: 

Bankruptcy  court  see  Baalcrantoy   |   828. 

Congress    see   Vnlted    States    [39    Cyc    700]. 

County  board  see  Countlas  [11  Cyc  890]. 

Legislature  see  States  [36  Cyc  851]. 

Notary   see  Sapositiona. 

Referee   In   bankruptcy   see  Bankmptoy   (    828. 
Review  or  control  of  contempt  proceedings  by: 

Habeas  Corpus  see  Xabaaa  Corpos  [21  Cyo  296]. 

Mandamus  see  Vandamna   [26  Cyc  221]. 

Prohibition  see  Prohibition  [32  Cyc  610,  6201. 
Sequestration  as  process  for  contempt  see  S*an«atr»> 

tton  [35  Cyc  1386]. 


L    DEFINinON  AMD  OLASSITIOATION 


[i  1]  A.  In  OenaraL  In  its  broad  sense  a  con- 
tempt is  a  disregard  of,  or  disobedience  to,  tbe 
roles  or  orders  of  a  legislative  or  judicial  body,  or 
an  interruption   of  its   proceedings  by  disorderly 


behavior  or  insolent  langnage,  in  its  presence -or  so 
near  thereto  as  to  distorb  the  proceedings  or  to 
impair  the  respect  due  to  such  a  body.^ 
[(2]    B.   Contempt  of  Court— 1.  In  GoneraL   A 


1.    Tn  re  Macknight.  11  Mont.  126, 
186,  27  P  836,  28  AmSR  461;  Hunt  v. 


State,  27  Oh.  Clr.  Ct.  16.  84;  Bridge- 1  Pa.    Co.    828,    329;    State    v.    Ralph- 
water  V.  Beaver  Valley  Tract.  Co.,  27  I  snyder,  84  W.  Va.  868,  361. 
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contempt  of  conit  is  disobedience  to  the  conrt,  by 
acting  in  opposition  to  the  authorify,  justice,  and 
d^nity  thereof.* 

dauiflcation.  In  courts  of  equity  contempts 
were  fonnerly  classified  as  ordinary  and  extraor- 
dinary;* but  in  modem  times,  they  are  naually  called 
civil  and  criminaL*  Contempts  of  court  may  be 
direct,*  constructive,*  crimina^^  or  civil.* 

[$  3]  2.  Direct  Contempt.  A  direct  contempt 
is  an  open  insult  committed  in  the  presence*  of  the 

riiifu 


court  to  the  pemon  of  the  presiding  judge,  wc^  i«e> 
sistanee  or  defiance  in  his  presence  to'  itA  pdwere  ot'' 
authority ,'°  or  implroper  cdnduct  so-  nehr  ^  ,^e 
court  as  to  interrupt  its  proceedinqgs.^^  '  .  ^i  .  ,t 
[$  4],  3.  OonstmctiTe  OoBtempt.  A  oonstmo-. 
tive  contempt  is  an  act  done,  not  in  the  presence  of< 
the  court,  but  at  a  distance,  which  tends  to  ,belittle,  ' 
to  d^rade,  or  to  obstruct,  interrupt,  prevent,  <» 
embarrass  the  administration  of  justice."  '  It  is:"the 
policy  of  the  law  not  to  extend  the  proceeding  if  or 


Otliar  <1— Tiltlnin  (1)  "A 
wlYliul  disregard  or  disobedience." 
Saal  T.  South  Brooklyn  R.  Co..  122 
App.  Div.  8<4.  106  NTS  9t8.  (2)  "A 
wilful  disregard  or  disobedience  of 
a  public  autbority."  Bouvler  L.  D. 
(S)  "Disobedience  to,  or  interruption 
of,  the  orders  or  proceedings  of  a 
court  or  legislative  body."  Abbott 
L.  D.  (4)  ^'A  wilful  disregard  of 
the  authority  of  a  court  or  legisla- 
ture." Anderson  L.  D.  [quot  In  re 
128, 


MacKnlght   11   Mont. 


136,    27  P 


336.  28  AmSR  4611.  (6)  "A  wilful 
disregard  of  the  authority  of  a  court 
of  justice  or  legislative  body  or  dis- 
obedience to  Its  lawful  orders." 
Black  Li.  D. 

a.  Lyon  V.  Lyon'  21  Conn.  185: 
Booker  v.  Bruce,  17i  Ind.  86,  86  NB 
351;  Conover  v.  Wood,  S  AbbPr  (N. 
T.)  84;  Miller  V.  Knox.  4  Blng.  N. 
Gas.  674.  33  ECL  865,  132  Reprint 
910;  Practical  Reg.  p  99;  2  Swift 
Dig.   p  868. 

fa]  Other  Aeimitioiis.— (1)  "A  de- 
spising of  the  authority,  Justice  or 
dignity  of  the  court."  Dahnke  v. 
Peo.,  168  III.  102.  107,  48  NE  137.  39 
LRA  197.  (2)  "Any  wilful  disre- 
gard of  the  authority  of  the  court, 
rightfully  exercised."  Powell  v. 
State.  48  Ala.  164,  166.  (8)  "Openly 
to  insult  or  resist  the  powers  of  the 
court,  or  the  persons  of  the  Judges, 
or  to  do  acts  which  may  lead  to  a 
general  disregard  of  their  authority, 
and  from  their  nature  require  a  sum- 
mary interposition  to  preserve  order 
In  the  court,  and  maintain  the 
dignity  of  the  judtres."  McCarthy  T. 
Hugo,  82  Conn.  262.  264,  73  A  778, 
135  AmSR  270,  17  AnnCas  219. 
(4)  "The  tendency  .  ."  .  to  ob- 
struct the  administration  of  Justice 
in  a  pending  cause,  thereby  render- 
ing nugatory  the  court's  decree  and 
bringing  it  Into  disrepute  and  disre- 
spect among  men."  Bollard  v.  Kor- 
onskv.  64  Misc.  611,  616.  118  NTS 
922  [rev  on  other  grounds  67  Misc. 
90.  121  NTS  987  (aS  13S  App.  Div. 
213,  122  NTS  11  [afC  199  N.  T.  668 
mem.  93  NB  1119  mem])].  (5)  "Dis- 
obedience of  any  lawful  Judgment, 
decree,  order,  or  process  of  the 
court."  State  v.  Kings  County 
Super.  Ct.,  71  Wash.  496,  496,  128  P 
1077.  (6)  "A  contemptuous  inter- 
ference with  Judicial  proceedings  in 
which  the  Judge  is  dieting  as  a  Judl* 
elal  officer."  In  re  Hawke.  28  N.  B. 
891.  394.  (7)  "Disregard  of  the  au- 
thority of  the  I  court."  In  re  Mac- 
Knight,  11  Mont.  126.  186,  27  P  336. 
28  AraSR  461.  (8)  "An  olTense 
against  the  court,  as  an  organ  of 
.  .  .  Justice."  Tates  v.  Lansing, 
9  Johns.  (N.  T.)_39e.  417,  6  AmD  290 
[quot  State  v.  Prew,  24  W.  Va.  416, 
44<1.   49  AmR  267]. 

[b]     Oontempt    of    court    Involves 

ro  Uaasi  Namely,  contempt  of  its 
power,  and  contempt  of  its  authority 
— the  word  "power"  involving  the 
ability  to  enforce  obedience  to  Its 
orders,  and  the  word  "authority"  its 
Jurisdiction  to  declare  the  law,  and 
the  rights  of  the  parties.     3  BncycL 


It.  Bng.  p  318. 

[c]    Co  be  in  oonteawt  Is 
the  condition  of  one  wno  has  com- 


to  be  in 


mitted  a  contempt  of  court  and  has 
not  purged  himself.  Haldane  v. 
Eckford    L.  R.  1  Eq.  425. 

fd]  TIM  objeet  and  purpose  of  'a 
proceeding  for  oontempt  is  to  vindi- 
cate the  authority  and  nialntain  the 
dignity  of  the  court.  State  v.  Or- 
leans dv.  Dlst.  Ct.,  112  La.  182,  86 
8  81.6. 


Dismissal  (w  fll>?1r»fl1fT"^  to  oiOar 
of  eoort  see  Dismissal  and  Nonsuit 
[14  Cyc  432  et  seq]. 

a.  U.  S.  V.  Anonymous,  XI  Fed. 
761. 

4.  Wellesler  v.  Beaufort,  2  Russ. 
A  M.  639,  11  EngCh  689,  39  Reprint 
688.     See  also  infra  if  6,  6. 

5.  See  Infra  i  8. 

•.    See  infra  t  4.  , 

7.  See  infra  f  5. 

8.  See  infra  {  1. 
»,    See  infra  I   40. 

10.  U.  S. — Stuart  v.  Reynolds,  204 
Fed.  709;  Bz  p.  O'Neal.  126  Fed.  967. 

Conn. — McCarthy  v.  Hugo,  82  Conn. 
262,  73  A  778,  166  A,mBR  270,  17  Ann 
Cas  219 

III.— Holbrook  V.  Ford.  163  HI.  638, 
39  NE  1091,  46  AmSR  917.  27  LRA 
324;  Peo.  v.  Samuel,  199  III.  A.  294; 
Peo.  V.  Seymour,  191  III.  A.  381  [alf 
272  III.  296,  111  NE  1008];  Ferrlman 
V.  Peo.,  128  III.  A.  280;  O'Nell  v.  Peo., 
113  111.  A.  196;  Kyle  v.  Peo.,  72  111.  A. 
171. 

Ind. — ^Dodge  V.  State.  140  Ind.  284. 
89  NB  745;  Stewart  v.  State,  140  Ind. 
7,  89  NE  608;  Little  v.  State.  90  Ind. 
888,  46  AmR  224;  Ex  p.  Wright.  66 
Ind.  604;  Whlttera  v.  State,  36  Ind. 
196. 

Iowa. — ^Flannagan  v.  Jepoon,  158 
NW  641. 

Kan. — State  v.  Anders,  64  Kan.  742, 
68  P  663;  State  v.  Henthorn,  46  Kan. 
613.  26  P  987;  In  re  Dill,  32  Kan.  668, 
5  P  39,  49  AmR  606. 

Ky.— Melton  v.  Com..  160  Ky.  642. 
170  SW  37,  LRA1916B  689. 

Me. — ^Androscoggin,  etc.,  R.  Co.  v. 
Androscoggin  R.  Co.,  49  Me.  892. 

Mis8.~Neety  v.  State,  98  Miss.  816, 
54  S  315,  33  LRANS  138,  AnnCaa 
1918B  281 

Mo. — In'  ro  Clark.  208  Mo.  121.  106 
SW  990.  16  LRANS  389:  State  v. 
Shepherd,  177  Mo.  205.  76  P  79.  99 
AmSR  624;  Matter  of  Clark,  126  Mo. 
A.  391,  103  SW  1106. 

Mont. — In  re  Mettler,  60  Mont.  299, 
148  P  747. 

N.  J. — In  re  MIndes,  88  N.  J.  L. 
117.  118,  96  A  748  [clt  Cyc]. 

Okl. — Smythe  v.  Smythe,  28  Okl. 
266.  114  P  257. 

Pa. — Brldgewater  v.  Beaver  Valley 
Tract.  Co..  27   Pa.  Co.   328. 

Philippine. — Narcida  v.  Bowen,  22 
Philippine  365. 

Utah. — Herald-Republican  Pub.  Co. 
V.  Lewis.  42  UUh  188,  220,  129  P  624 
[clt  Cyc]. 

Wash. — State  v.  Buddress,  63 
Wash.  26,  114  P  879. 

W.  Va. — State  v.  McCIaugherty,  33 
W.  Va.  260,   10  SE  407. 

Wyo. — Laramie  Nat.  Bank  v.Steln- 
hoff.  7  Wyo.  464,  53  P  299. 

Eng. — 4  Blackstone  Comm.  p  283 
[quot  Com.  t.  Dandridge,  2  Va.  Cas. 
40S,   418]. 

[a]  Other  definitions/— (1)  -"Such 
as  are  ofTered  to  the  court  while  sit- 
ting as  such."  Stuart  v.  Peo.,  4  III. 
395.  (2)  "Such  conduct  or  language 
.  .  ..  as  interferes  with  the  orderly 
administration  of  Justice.  It  may 
consist  of  an  open  insult.  In  the  pres- 
ence of  the  court,  to  the  person  of 
the  presiding  Judge,  or  a  resistance 
to  or  defiance  of  the  power  and  au- 
thority of  the  court."  Neely  v.  State. 
98  Miss.  816.  819.  64  S  315,  33  LRANS 
138.  AnnCasl91SB  281.  (3)  "Dis- 
orderly, contemptuous  or  Insolent 
behavior  committed  during  the  sit- 
ting of  the  court.  In  its  Immediate 
view  and  presence,  and  directly  tend- 
ing to  Interrupt  its  proceedings. or  to 
Impair   the   respect .  due   to   Its  au- 


thority." State  V.  BudreSB,  68  Wash.) 
26,  28,  114  P  878, 

'  11.  U.  S.— U.  S.  V.  Hufr,  306  Fed. 
760;  Asbestos  Shingle,  eta,  Co.  v. 
Johns-Manville  Co.,  189  Fed.  611:' 
U.  S.  v.  Zavelo,  177  FiBd.  536;  Bz  p. 
McLeod,  120  Fed.  130;  U.  a  v. 
Anonymous,  21  Fed.  761. 

Ark.- Neel  v.  State,  9  Ark.  269,  BO 
AmD  209. 

Colo. — Watson  v.  Peo.,  11  Oolo.  4, 
16  P  829 

Ind. — Snyder  v.  State,  161  Ind.  663, 
62  NB  162;  Whlttem  v.  State,  86  Ind. 

Mich. — In  re  Wood,  82  Mieh.  7S,  4B 

NW  1113. 

Mo. — In  re  Clark,  208  Ho,  121,.  JOS 
SW  990,  16  LRANS'  389;  State .  v.- 
Shenherd.  177  Mo.  206,  16  SW  79,  99 
AmSR  624. 

N.  T. — Price  V.  Creme  De  Mohr 
Co.,  78  Misc.  42,  137  NTS  732;  Rich- 
mond V.  Dayton,  10  Johns.  868. 

N.  C— In  re  Oldham.  89  N.  C,  23, 
46  AmR  678;  State  v.  Woodfln,  27  N. 
C.  199,  42  AmD  161. 

N.  D.— State  v.  Root,  6  N.  D.  487; 
67  NW  B90,  67  AmSR  668. 

Pa. — In  re  Hirst,  9  Phlla.  216. 

S.  C— State  V.  Applegata  13  S.  C 
L.  110:  State  v.  Johnson,  2  S.  C.  L. 
385;  Linning  v.  Bentham,  2  S.  C.  L.  1.. 

Utah. — HeraJd-Republlcan  Pub. -Co. 
V.  Lewis.  42  Utah  188,  220,  129  P  62t 
[clt  Cyc]. 

Va. — Com.  V.  Stuart,  2  Va.  Caa.' 
320.  ,    ..  . 

W.  Va. — State  v.  Jasper,  88  SB 
1096.  .   . 

Wis. — State  v.  Eau  Claire  ■  Counts 
Clr.  Ct.,  97  Wis.  1,  72  NW  198,  66 
AmSR  90.  38  LRA  664. 

[a]  TlM  test  is  not  the  physical 
propinquity  of  the  act  to  the  court, 
but  Its  tendency  to  dlriactly  aftecl 
the  administration' of  Justice.  U.  Si 
V.  Toledo  Newspaper  Co.,  220  Fed. 
468   [afC  237  Fed.  986]. 

13.  U.  S. — Stuart  V.  Reynolds,  204 
Fed.   709.   128   CCA  18. 

Cal. — Frowley  v.  Modoc  County 
Super.  Ct.,  158  Cal.  220,  110  P  »\U 
Ex  p.  Northern,  18  Oil.  A.  62,  121  P 

loio; 

Colo. — ^Peo.  V.  News-Times  Pub. 
Co.,  36  Colo.  263,  84' P  912  [app  dlsm 
206  U.  8.  464,  27  SCt  666.  61  L.  ed. 
879;  Wyatt  v.  Peo.,  17  Colo.  262,  28 
P  961. 

D.  C— McCaully  v.  U.  S..  26' App. 
4*4. 

Hawaii. — Bx  p.  Smith,  14  Hawaii 
267. 

111.— Holbrook  V.  Ford.  168  HI.  6S8, 
39  NE  1091,  46  AmSR  917,  27  LRA 
824;  Stuart  v.  Peo.,  4  111.  396;  Peo.  v. 
Samuel,  199  111.  A.  294;  Powers  v. 
Peo.,  114  111.  A.  328;  O'Nell  v.  Peo.. 
113  111.  A.  196;  Kyle  v.  Peo.,  72  lit, 
A.   171. 

Ind. — Stewart  v.  State,  140  Ind.  7. 
39  NE  608;  Ex  p.  Wright,  66  Indi 
604;  'Whlttem  v.  State,  36  Ind.  196. 

lo-wa. — Flannagan  v.  Jepsen,  168 
NW  641. 

Kan. — State  v.  Henthorn,  46  Kan. 
613,  26  P  937;  In  re  Dill,  82  Kan.  668, 
5  P  39,  49  AmR  505. 

Ky. — Melton  v.  Com.,  160  Ky.  642, 
170  SW  37,  LRA1915B  689. 

Me. — Androscoggin,  etc.,  R.  Co.  v. 
Androscoggin  R.  Co.,  49  Me.  892. 

Minn. — State  v.  Ives,  60  Minn.  478, 
62  NW  831. 

Mo.— In  re  Clark.  208  Mo.  121,  1«< 
SW  990,  16  LRANS  389;  State  v. 
Shepherd.  177  Mo.  205,  76  SW  79,  919 
AmSR  624. 

N.  T. — Saal  V.  South  Brooklyn  R. 
Co.,  122  App.  Div.  364,  106  NTS  996. 
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CONTEMPT 


[§§4-6 


constmotive  oontempt  to  oases  not  eoming  within 
the  established  ililes" 

[$  5]  4.  Oriminal  Oontemiit.  A  criminal  con- 
tempt is  condnct  that  is  directed  against  the  dignity 
and  authority  of  the  court "  and  may  occur  in 
either    oriminaP'    or    civil^*    actions    and    special 


proceedings." 

[f  6]  5.  OiTil  Ctontempt.  Civil  contempt  con- 
sists in  failing  to  do  something  ordered  to  be  done 
by  a  court  in  a  civil  action  for  the  benefit  of  the 
opposing  party  therein,^'  and  is,  therefore,  not.  an 
offense  against  the  dignity  of  the  court,  but  against 


OkL— Smythe   v.   Smythe,    28   Okl. 

see.  114  p  257. 

P*. — Greason  v.  Cumberland  R. 
Co.,  64  Pa.  Super.  595;  Com.  v.  Myers, 
1»  Pa.  Dlst.  1186,  1187  [quot  Cyc]; 
Brldgewater  v.  Beaver  Valley  Tract. 
06„  27  Fa.  Co.  328. 

Philippine. — Narcida  v.  Bowen,  22 
Philippine  366. 

Tex.' — Bx  p.  Duncan,  (Cr.)  (182  SW 
318. 

Utah. — 'Herald-Republican  Pub.  Co. 
V.  Lewis.  42  Utah  188,  129  P  624. 

Va. — Burdett  v.  Com.,  103  Va.  888, 
843.  48  8E  878,  106  Am8R  916.  68 
LRA  251   [quot  Cyc]. 

Wyoi^ — Iiararale  Nat.  Bank  t.  Steln- 
hoff,  7  Wyo.  464,  63  P  299. 

B.  C.— Stoddart  v.  Prentice,  6  B.  C. 
308. 

N.  B.— Reg.  V.  Bills.  28  N.  B.  497. 
A  "constructive  contempt"  is  one 
committed  beyond  the  presence  of 
the  court.  Prowley  v.  Modoc  County 
Super.  Ot..  168  Cal.  220.  110  P  817. 

•To  constitute  constructive  con- 
tempt of  court,  some  act  must  be 
done,  not  in  the  presence  of  the  court 
or  judgre,  that  tends  to  obstruct  the 
administration  of  Justice,  or  brlner 
the  court  or  Judge  or  the  administra- 
tion ot  Justice  Into  disrespect."  In 
re  DIU.  32  Kan.  668,  689,  5  P  39,  39 
AmR  506. 

[a]  Thna  flllaf  »  tolef  In  vaca- 
tion for  a  writ  of  error  which  was 
Improper  and  Intemperate,  as  applied 
to  the  Judge  of  the  district  court, 
constitutes  constructive  contempt 
only.  Bx  p.  Duncan,  (Tex.  Cr.)  182 
SW   313. 

[b]  Oonae^nmtlal  contempts— (1) 
The  ancient  name  for  what  Is  now 
known  as  constructive  contempt  of 
court  (Bx  p.  Wright,  66  Ind.  504); 
(2)  an  act  done,  not  In  the  presence 
of  the  court  or  Judge,  that  tends  to 
obstruct  the  administration  of  Jus- 
tice, or  to  bring  the  court  or  Judge 
or  the  administration  of  justice  Into 
disrespect  (In  re  Dill,  32  Kan.  668 


6  P  89,  49  AmR  606  [quot  Smythe  v. 
"mythe,  28  Okl.  266.  269,  144  P  2571). 
13.    Haskett  v.  SUte,  61  Ind.   176 


14.  U.  S.— In  re  Kahn,  204  Fed. 
(81,  128  CCA  107;  Merchants'  Stock, 
etc.,  Co.  v.  Chicago  Bd.  of  Trade,  201 
Fed.  20,  120  CCA  682;  Merchants' 
Stock,  etc.;  Co.  v.  Chicago  Bd.  of 
Trade,  187  Fed.  398,  109  CCA  280; 
In  re  Rice,  181  Fed.  217;  Clay  v. 
Waters,  178  Fed.  385,  101  CCA  645, 
21  AnnCas  897;  Wasserman  v.  U.  S., 
161  Fed.  722,  88  CCA  582  [rev  on 
other  grounds  166  Fed.  1022,  92  CCA 
6691;  In  re  Nevltt,  117  Fed.  448,  54 
CCA  632. 

Colo.— Wyatt  V.  Peo.,  17  Colo.  262, 
28  P  961. 

Conn, — McCarthy  v.  Hugo,  82  Conn. 
362,  78  A  778,  135  AmSR  270,  17  Ann 
Cas  219;  Church  v.  Pearne,  75  Conn. 
350,  53  A  955;  Welch  v.  Barber,  52 
Conn.  147,  62  AmR  567. 

D.  C. — Pierce  v.  U.  S.,  87  App.  582; 
Oompers  v.  Buck's  Stove,  etc.,  Co., 
33  App.   (D.  C.)   516. 

Oa. — Davis  V.  Davis,  188  Qa.  8,  74 
SB  830  [cit  Cyc];  In  re  Fite,  11  Oa. 
A.  665.-76  SB  397. 

Hawaii. — Matter  of  Jury,  17  Hawaii 
336. 

III.— Holbrook  V.  Ford,  163  IlL  633, 
89  NB  1091,  46  AmSR  917,  27  LRA 
324;  Lester  v.  Peo.,  150  111.  408,  23 
NB  387,  37  NB  1004,  41  AmSR  376; 
Peo.  V.  Diedrich,  141  111.  666,  30  NB 
1038:  Peo.  V.  Seymour,  191  111.  A.  881 
(afr  272  111.  295,  111  NB  1008];  Pear- 
sons T.  Jones,  170  111.  A.  84. 

Ky. — Brannon  v.  Com.,  162  Ky.  350, 
172  SW  703,  LRA191BD  569  (assault 
mi  witness);  Gordon  v.  Com.,  141  Ky. 
4181,  138  SW  206:  Nlenaber  v.  Tarvln. 
104  Ky.  149,  46  SW  513,  20  KyL  461; 


Newport  v.  Newport  Light  Co.,  92 
Ky.  445,  17  SW  435.  13  KyL  632; 
Wages  v.  Com.,  13  KyL  926. 

Mass. — Hurley  v.  Com.,  188  Mass. 
443.  74  NB  677.  8  AnnCas  767 
(soliciting  attorney  to  bribe  Jurors). 

Minn. — Red  River  Potato  Growers' 
Assoc,  v.  Bernardy,  128  Minn.  153, 
160  NW  383. 

Mo.— In  re  Clark.  208  Mo:  121,  106 
SW  990.  16  LRANS  389;  State  v. 
Shepherd.  177  Mo.  205,  76  SW  79.  99 
AmSR  624;  Chicago,  eta,  R.  Co.  v. 
Oildersleeve,  166  Mo.  A.  370,  147  SW 
836;  Fiedler  v.  Brambrick  Bros. 
Constr.  Co.,  162  Mo.  A.  528,  142  SW 
1111. 

Mont— In  re  Mettler.  50  Mont.  299, 
146  P  747. 

Nov.— PhiUlps  v.  Welch.  11  M*v. 
187. 

N.  T.— Peo.  V.  Oyer  &  T.  Ct.,  101 
N.  T.  246,  4  NB  269,  54  AmR  691; 
Hanbury  v.  Benedict,  160  App.  Div. 
662,  14(  NTS  44;  Matter  of  Jones, 
126  App.  Div.  112.  110  NTS  565;  Peo. 
V.  Newburger,  98  App.  Div.  92,  90 
NTS  740;  Peo.  v.  McKane,  78  Hun 
154,  28  NTS  981;  In  re  Percy,  2  Daly 
630;  Peo.  v.  Compton,  8  N.  T.  Super. 
512  [aft  9  N.  T.  263,  69  AmD  636J: 
Peo.  V.  O'Brien,  39  Misc.  110,  78  NTS 
904. 

N.  D.— State  v.  McOahey,  12  N.  D. 
585.  97  NW  S66.  1  AnnCas  650. 

Okl.— Flathors  V.  State,  7  Okl.  C*. 
668.  125  F  902;  Ex  p.  Gudenoge,  3 
Okl.  Cr.   110.  100  P  89. 

Or.^tate  v.  Downing,  40  Or.  809, 
68   P  S63.   06   P  917. 

S.  C. — ijtate  V.  Nathans,  49  S.  C. 
199,  27   SB  62. 

S.  D. — State  v.  Knight,  8  3.  D.  609, 
54   NW  412,   44  AmSR  809. 

Tex. — ^Bx  p.  Robertson,  37  Tex.  A. 
628,  11  SW  669,   11  AmSR  207. 

Utah.— Snow  v.  Snow,  18  Utah  16, 
43  P  620. 

Wyo. — Laramie  Nat.  Bank  v.  Steln- 
hoff,  7  Wyo.  464,  63  P  299. 

[a]  Other  deflaitioiis. — (1)  "Any 
act  which  tends  either  to  obstruct 
the  course  of  justice  or  to  prejudice 
the  trial  in  any  action  or  proceeding 
then  pending  In  court."  Slate  v.  E;au 
Claire  County  Cir.  Ct.,  97  Wis.  1,  7, 
72  NW  193,  65  AmSR  90.  38  LRA  54. 
(2)  "An  act  conrunitted  against  the 
court  as  an  agency  of  the  govern- 
ment: .  .  .  [it]  may  consist  in 
'speaking  or  writing  contemptuously 
of  the  court,  or  Judges  acting  in 
their  juBicial  capacity,'  .  .  . 
[and]  need  not  relate  to  a  cause  that 
is  still  pending  in  the  court."  In  re 
Flte,  11  Ga.  A.  666,  76  SB  897.  (3) 
"Conduct  on  the  part  of  one  which 
amounts  to  an  obstruction  of  Justice 
and  which  tends  to  bring  the  court 
into  disrepute."  Gordon  v.  Com.,  141 
Ky.  461,  463,  133  SW  206.  (4)  "Acts 
committed  against  the  majesty  of  the 
law  or  against  the  court  as  an  agency 
of  government,  and  in  which,  there- 
fore, the  State  and  the  whole  people 
are  concerned."  State  v.  Shepherd, 
177  Mo.  205,  228,  76  SW  79.  99  Am 
SR  624.  (6)  "Those  acts  [or  con- 
duct] in  disrespect  of  the  court  or 
Its  process,  or  which  obstruct  the 
[due]  administration  of  Justice,  or 
tend  to  bring  the  court  into  disre- 
pute." Burnett  v.  State,  8  Okl.  Cr. 
6S9,  665,  129  P  1110,  47  LRANS  1176. 
(6)  "All  acts  committed  agalnsft  the 
majesty  of  the  law,  and  the  primary 
purpose  of  their  punishment  is  the 
vindication  of  public  authority."  Bx 
p.  Wolters.  64  Tex.  Ct.  238.  807,  144 
SW  531.  AnnCasl916B  1071.  (7) 
"All  thlrtgs  committed  against  the 
majesty  of  the  law  or  the  dignity  of 
the  court,  and  the  primary  purpose 
of  their  punishment  is  the  vindica- 
tion of  public  authority."     Powers  v. 


Peo.,  114  111.  A.  328,  826.  (3)  "Such 
disobedience  of  the  mandates  or  de- 
crees of  the  court  aa  constitutes  a  de- 
nance  of  the  court's  power  and  au- 
thority, and  for  which  the  guilty 
party  Is  punishable  by  fine  or  im- 
prisonment." Oompers  v.  Buck's 
Stove,  etc.,  Co.,  33  App.  (D.  C.)  61«. 

15.  Hanbury  v.  Benedict,  160  App. 
Div.  662..  146  NTS  44. 

le.  Hanbury  v.  Benedict,  160  App. 
Div.   662,   146  NTS   44. 

17.  Hanbury  ▼.  Benedict,  160  App. 
Div.  662,  146  NTS  44.  See  also  infra 
i  6. 

U.  U.  S.— In  re  Kahn,  204  Fed. 
681,  128  CCA  107;  Merchants'  Stock, 
etc.,  Co.  V.  Chicago  Bd.  of  Trade,  201 
Fed.  20,  120  CCA  582;  Merchants' 
Stock,  etc,  Co.  V.  Chicago  Bd.  of 
Trade,  187  Fed.  898,  109  CCA  230;  In 
re  Rice,  181  Fed.  217;  Clay  v.  Waters, 
178  Fed.  385,  101  CCA  646.  21  AnnCas 
897;  In  re  Nevltt,  117  Fed.  448,  54 
CCA  622. 

Ala. — Ex  p.  Dickens,  162  Ala.  273, 
276,  60  S  218   [quot  Cyc], 

Cal.— In  re  Wilson,  76  Cal.  680,  IT 
P  698. 

Colo. — ^Zobel  v.  Peo.,  49  Colo.  142, 
111  P  846;  Wyatt  v.  Peo.,  17  Colo.  258. 
28  P  961. 

Conn. — Welch  v.  Barber,  62  Conn. 
147,  52  AmR  667. 

D.  C. — Oompers  v.  Buck's  Stove, 
etc.,  Co^  33  App.  516. 

Oa. — Davis  v.  Davis,  138  Ga.  8,  74 
SB  830. 

111.— Holbrook  V.  Ford,  163  111.  633, 
39  NB  1091,  46  AmSR  917.  27  LRA 
324;  Peo.  v.  Klzer.  161  111.  A.  6;  Lea- 
ter  v.  Peo.,  150  111.  408,  23  NB  887,  ST 
NB  1004,  i\  AmSR  376:  Peo.  v.  Sey- 
mour, 191  111.  A.  381  [ate  372  III.  296, 
111  NB  1008];  Oehler  v.  Levy.  168  III. 
A.  41  [aff  256  111.  178,  99  NB  912]; 
Powers  V.  Peo.,  114  111.  A.  328. 

Ind. — ^Rooker  v.  Bruce,  171  Ind.  86, 
90,  85  NB  351   [cit  Cyc]. 

Ky. — Gordon  v.  Com.,  141  Ky.  461. 
133  SW  206;  French  v.  Com.,  97  SW 
427,  30  KyL  98;  Nlenaber  v.  Tarvln, 
104  Ky.  149,  48  SW  513.  20  KyL  451; 
Newport  v.  Newport  Light  Co.,  92  Ky. 
446,  17  SW  436.  13  KyL  632;  Wages 
▼.  Com.,  IS  KyL  925. 

Minn. — Red  River  Potato  Oroweri^ 
Assoc,  v.  Bernardy,  128  Minn.  163,  160 
NW  888. 

Mo.— State  V.  Shepherd.  177  Mo. 
206,  76  SW  79.  99  AmSR  624;  Chicago, 
etc.,  R.  Co.  ▼.  Oildersleeve,  165  Mo. 
A.  870.  147  SW  836. 

Mont. — ^In  re  Mettler,  60  Mont.  299. 
146  P  747. 

Nov.— Phillips  V.  Welch,  11  Nev. 
187. 

N.  T. — Peo.  V.  Oyer  &  T.  Ct.,  101 
N.  T.  246,  4  NB  2B9,  64  AmR  R91 ; 
Hanbury  v.  Benedict*.  160  App.  Div. 
662,  146  NTS  44;  Peo.  v.  McKane.  78 
Hun  154,  28  NTS  981;  Peo.  v.  O'Brien, 
39  Misc.  110.  78  NTS  904. 

Okl. — Bridges  v.  State,  9  Okl.  O. 
450,  132  P  503;  Burnett  v.  State.  8 
Okl.  Cr.  839,  129  P  1110,  47  LRANS 
1175:  Flathers  V.  SUte,  7  Okl.  O.  668, 
125  P  902;  Bx  p.  Gudenoge,  2  Okl.  <^. 
110,  100  P  39. 

Or. — State  v.  Downing,  40  Or.  309, 
68  P  863,  66  P  917. 

-S.  C— State  V.  Rice,  67  S.  C.  236,  46 
SB  163;  State  v.  Nathans.  49  S.  C. 
199.  27  SB  62. 

g.  n— State  v.  Knight.  3  S.  D.  509, 
64  NW  412,  44  AmSR  809. 

Tex. — Bx  p.  Wolters.  64  Tex.  Cr. 
238,  144  SW  531,  AnnCasl916B  1071; 
Bx  p.  Robertson.  27  Tex.  A.  628,  11 
SW  669,  11  AmSR  207. 

Utah. — Davidson  v.  Munsey.  29 
Utah  181,  189.  80  P  743  [cit  Cyc]; 
Snow  v.  Snow.  13  Utah  15,  43  P  620. 

Wyo. — Laramie  Nat.  Bank  v.  Steln- 
hoff,  7  Wyo.  464,  68  P  299. 


For  later  eases,  developments  and  ttamgeu  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  party  in  whose  behalf  the  violated  order  is  |  a  forbidden  act,  injurious  to  the  opposite  party;  the 
made."    If,  however,  the  contempt  consists  in  doing  I  contempt  may  be  considered  criminaL*" 

n.   NATUaS  OF  OFFENSE^' 


[(7]  Criminal  contempts,  being  offenses  di- 
rected against  the  dignity  and  the  authority  of  the 
court,**  are  offenses  against  organized  society,  which, 
although  they  may  arise  in  the  course  of  private 
litigation,  are  not  a  port  thereof,  but  raise  an 
issue  between  the  public  and  the  accused*"  and  are, 


therefore,  criminal  and  punitive  in  their  nature.** 
In  Texas,  however,  it  has  been  held  that  contempt 
of  court  is  not  an  offense  within  the  meaning  of  the 
penal  code  of  that  state."  Contempts  prosecuted 
to  preserve  the  rights  of  private  parties  are  civil 
and  remedial  in  their  nature.** 


m.    AOTS  OB  OONBUOT   OONSTITUTINa    CONTEMPT 
[$  8]    A.    In  Q«ner»L    Contempt  may  be  shown  '  either  by  language  or  manner."    Language  not  in 


Ont. — Copeland-Chatterson  Co.  v. 
Business  Systems  Co.,  IS  Ont.  Li.  481, 
11    OntWR  762.  _^ 

[a;]  Othwr  dallnltknuk — (1)  The 
disobedience  of  some  order  or  com- 
mand of  a  court,  entered  In  a  civil 
cause.  Fiedler  v.  Bambrlck  Bros; 
Constr.  Co.,  162  Mo.  A.  S28,  640,  142 
SW  1111.  (2)  "Matters  arising  In 
the  proceeding:,  and  .  .  ■  Ctend- 
ing]  to  impede  or  prejudice  the 
rights  and  remedies  of  a  party." 
Fransone  v.  Tumminelli,  67  Misc. 
649.  552.  12J  NTS  465.  ^      ^.  ^ 

19.  Witmer  v.  Polk  County  Dist. 
Ct.,  156  Iowa  1*1,  136  NW  US,  Ann 
Caal914D   212.  ^_  ^_^ 

[a]  Mstlactloii  'bstwssn  olvU  utA 
crtailBal  oont«nvt<— (1)  "Contempts 
of  court  for  which  punishment  is  in- 
flicted for  the  primary  purpose  of 
▼Indicating  public  authority  are  de- 
nominated criminal,  while  those  in 
which  the  enforcement  of  civil  rights 
and  remedies  is  the  ultimate  object 
of  the  punishment  are  denominated 
civil  contempts."  Anderson  v.  Indian- 
apolis, etc..  Forging  Co.,  34  Ind.  A. 
100,  72  NE  277,  278.  (2)  "Civil  con- 
tempts are  those  <iuaBl  contempts 
which  consist  in  failing  to  do  some- 
thing which  the  contemnor  is  or- 
dered by  the  court  to  do  for  the  bene- 
fit or  advantage  of  another  party  to 
the  proceeding  before  the  court,  while 
criminal  contempts  are  all  acts  In 
disrespect  of  the  court  or  its  process, 
which  obstruct  the  administration  of 
justice,  or  tend  to  bring  the  court 
Into  disrepute."  Wages  v.  Com.,  18 
KyL  925  [quot  French  v.  Com.,  97 
BW  427,  429,  80  KyL  981. 

ao.  Colo. — Tebt>etts  v.  Peo.,  tl 
Colo.  461,  73  P  869. 

Ind. — Perry  v.  Pemet,  166  Ind.  67, 
74  NB  609,  6  AnnCas  633. 

Ky. — Wages  v.  Com.,   13  KyL.  92B. 

Minn. — Red  River  Potato  Growers' 
Assoc.  V.  Bemardy,  128  Minn.  163,  150 
irw  383. 

N.  J. — Staley  v.  South  Jersey  Real- 
ty Co.,  83  N.  1.  Ba.  300,  90  A  1048, 
AnnCasl916B  966;  Thompson  v. 
Pennsylvania  R.  Co.,  48  N.  J.  Bq.  105, 
11  A  182  [rev  on  other  grounds  49 
N.  J.  Bq.  318,  24  A  6441.     • 

N.  Y.— Peo.  V.  Oyer  A  T.  Ct,  101 
N.  T.  246,  4  NB  259,  64  AmR  691: 
Peo.  V.  McKane,  78  Hun  164.  28  NTS 
•81. 

S.  D. — State  V.  Knight.  8  S.  D.  609, 
64  NW  412,  44  AmSR  809. 

Tex. — Ehc  p.  Robertson,  87  Tex.  A. 
628.  11  SW  669,  11  AmSR  207. 

[al  SHtMuaUoA  of  xola.! — "If  the 
contempt  consists  in  the  refusal  of  a 
party  °  to  do  something  which  he  is 
ordered  to  do  for  the  benefit  or  ad- 
vantage of  the  opposite  party,  the 
process  Is  civil,  and  he  stands  com- 
mitted till  he  compiles  with  the  or- 
der. The  order  In  mich  a  caae  Is  not 
In  the  nature  of  a  punishment,  but  is 
coercive,  to  compel  him  to  act  in  ac- 
cordance with  the  order  of  the  court. 
If.  on  the  other  hand,  the  contempt 
consists  in  the  doing  of  a  forbidden 
act,  injurious  to  the  opposite  party, 
the  process  is  criminal,  and  convic- 
tion Is  followed  by  fine,  or  Imprison-, 
ment,  or  both;  and  this  is  by  way  of 
punishment.  In  one  ease  the  private 
party  is  Interested  in  the  enforce- 
ment of  the  order,  and,  the  moment 
he    is    satisfied,     the     Imprisonment 


ceases.  On  the  other  hand,  the  state 
alone  is  interested  in  the  enforcement 
of  the  penalty,  it  being  a  punishment 
which  operates  In  terrorem,  and  by 
that  means  has  a  tendency  to  pre- 
vent a  repetition  of  the  offense  in 
other  similar  cases."  State  v. 
Knight^  3  S.  D.  609,  614,  64  NW  412, 
44  AmSR  809. 

ai.  Hatnre  of  proosadlags  to  yoB- 
iah  see  infra  ii  8!).  81. 

aa.     See  supra  |  6. 

33.  Staley  v.  South  Jersey  Realty 
Co.,  83  N.  J.  Bq.  300,  90  A  1042,  Ann 
Casl916B  955. 

84.  U.  S.— In  re  Swan,  160  U.  S. 
637.  14  set  226,  37  L..  ed.  1207;  Hayes 
V.  Fischer,  162  U.  S.  121,  26  L.  ed.  96; 
New  Orleans  v.  New  Tork  Mail  SS. 
Co.,  20  Wall.  387,  22  L,.  ed.  354;  Bx  p. 
Kearney.  7  Wheat.  38,  5  Li.  ed.  391; 
Merchants'  Stock,  etc,  Co.  v.  Chicago 
Bd.  of  Trade,  201  Fed.  20,  120  CCA 
582;  Hammond  Lumber  Co.  v.  Sail- 
ors' Pac.  Union.  167  Fed.  809;  Qarri- 
gan  V.  U.  S.,  163  Fed.  16,  89  OCA  494, 
26  LRAN5  1296  [certiorari  den  214 
U.  S.  614,  29  i<Ct  696,  S3  L.  ed.  1063]; 
Bullock  Blectrlc,  etc.,  Co.  v.  Westing- 
house  Blectric.  etc.,  Co.,  129  Fed.  106, 
106,  63  CCA  697  [cit  Cyc]  rcertlorarl 
den  194  U.  S.  646,  24  SCt  859,  48  L.  cd. 
11*01;  In  re  Perkins.  100  Fed.  960; 
In  re  Acker,  6*  Fed.  890;  Kirk  v. 
Milwaukee  Dust  Collector  Mfg.  Co., 
26  Fed.  601;  V.  8.  v.  Berry.  24  Fed. 
780;  U.  S.  V.  Atchison,  etc.,  R.  Co..  16 
Fed.  853,  6  McCrary  287;  In  re  Litch- 
field, 13  Fed.  868;  Searls  v.  Worden, 
13  Fed.  716  [rev  on  other  grounds  121 
U.  8.  14,  7  SCt  814,  30  L.  ed.  852]; 
In  re  Bllerbe,  13  Fed.  630,  4  McCrary 
449;  Fischer  v.  Hayes,  6  Fed.  63,  19 
Blatchf.  13;  Fanshawe  v.  Tracy.  8 
F.  Cas.  No.  4,643,  4  Bias.  490;  In  re 
MuUee,  17  F.  Caa.  No.  9,911,  7 
Blatchf.  23;  U.  8.  v.  Jacobl,  8<  F.  Caa. 
No.  15  460,  1  Flipp.  108. 

Alaska. — In  re  Ashland,  4  AlaslLa 
486,    491    [cit   Cyc]. 

Cal.— Bx  p.  aould,  99  Cal.  360,  33 
P  1112.  37  AmSR  67,  21  LRA  751;  Bx 
p.  Acock,  84  Cal.  60.  23  P  1029;  In 
re  Fll  Kl,  80  Cal.  201.  22  P  146;  Bx 
p.  Ah  Hen.  77  Cal.  198.  19  P  380. 
11  AmSR  263;  In  re  Buckley,  69  Cal. 
1,  10  P  69;  Reymert  v.  Smith,  6  Cal. 
A.  380,  SO  P  470. 

Colo. — ^Wyatt  v.  Peo.,  17  Colo.  262, 
28   P  961. 

Del.— SUte  V.  Oilpin,  1  Del.  Ch.  26. 

111.— Peo.  V.  Neiil.  74  HI.  68;  Stuart 
V.  Peo..  4  III.  39S;  Peo.  v.  Samuel. 
199  111.  A.  294:  Rawson  v.  Rawson, 
36  III.  A.  605;  Seattle  v.  Peo..  33  III. 
A.  651. 

Minn. — Red  River  Potato  Growers' 
Assoc.  V.  Bernardy.  128  Minn.  1S3, 
150  NW  383. 

Miss.— Bx  p.  Hickey,  12  Hiss.  761, 

Mo. — Ex  p.  Mason.  18  MO.  A.  41. 

Mont. — State  v.  Second  Judicial 
Dist.  CL.  80  Mont.  647.  77  P  318; 
State  V.  Harney,  30  Mont.  193,  76  P 
10. 

Nev.— Phillips  V.  Welch,  11  Nev. 
187. 

N.  T. — Hanbury  v.  Benedict,  160 
App.  Div.   662,  146  NTS  44. 

N.  C— In  re  Qrlffin,  98  N.  C.  226. 
3  SB  616. 

N.  D.  — Noble  Tp.  v,  Aasen,  10  N. 
D.   264.   86  NW  742. 

Pa. — In  re  Williamson.  26  Pa,  9. 
67    AmD    374;    Brooker    v.    Com.,    13 


Serg.  &  R.  176;  Com.  v.  Myers.  19 
Pa.  Dist.  1136. 

Utah. — Davidson  v.  Munscy,  29 
Utah  181.  189.  80  P  743    fcit  CWti-i. 

Va. — Baltimore,  etc  R.  CTo.  v. 
Wheeling,  IS  Qratt.  (54  Va.)  40. 

Wash. — Poland  v.  Poland,  63  Wash. 
597.    116   P   2. 

W.  Va. — ^McMillan  v.  Hickman.  35 
W.  Va.  706,  14  SB  227;  State  v.  Ralph- 
snyder,  34  W.  Va.  352.  12  SB  721: 
State  v.  Cunningham,  33  W.  Va.  607, 
11  SB  76;  Alderson  v.  Kanawha 
County,  32  W.  Va.  640,  9  SB  868.  26 
AmSR  840,  5  LRA  334:  State  v.  Irwin, 
30  W.  Va.  404,  4  SB  418;  Ruhl  «. 
Ruhl,  24  W.  Va.  279;  Craig  v.  Me- 
CuUooh,  20  W.  Va.  148;  SUte  v. 
Harper's  Ferry  Bridge  Co.,  1*  W.  Va. 
864. 

Wia. — ^In  re  Murphey,  89  Wis.  286; 
Haight  v.  Lucia.  36  Wis.  356. 

Bng.— Matter  of  Pollard,  L.  R.  S 
P.  C.  106.  5  Moore  P.  C.  N.  S.  111. 
16  Reprint  457. 

[a]  Contempt  of  court  la  »  speoUto 
crtminal  offenssv  and  the  charge  and 
the  findings  and  Judgment  of  th« 
court  thereon  are  to  be  strictly  con- 
strued in  favor  of  the  accused. 
Reymert  v.  Smith,  6  Cal.  A.  880.  90 
P  470. 

25.  Casey  v.  State.  85  Tex.  880. 
384  (where  the  court  said:  "It  is 
true  that  proceedings  in  cases  of 
contempts  are  treated  by  the  court0 
aa  in  the  nature  of  criminal  pro- 
ceedings. In  the  celebrated  case  of 
Crosby,  lord  mayor  of  London,  who 
had  been  committed  to  the  tower  on 
a  warrant  signed  by  the  speaker  of 
the  house  of  commons,  and  who  ap- 
plied to  the  court  of  oommon  pleas 
for  a  writ  of  habeas  corpus.  Lord 
(Thief  Justice  DeGrey,  treating  the 
house  of  commons  as  a  court,  said: 
'When  the  house  of  commons  sd- 
Judgea  anything  to  be  a'  contempt, 
or  a  breach  of  privilege,  their  eA- 
Judication  is  a  conviction,  and  their 
commitment  in  consequence  is  an 
execution.'  This  language  was  re- 
cited with  approbition  in  the  cose. 
Ex  p.  Kearney,  7  Wheat  (U.  3.)  88,  S 
L.  ed.  391,  by  Judge  Story,  and  this 
latter  case  was  quoted  by  the  present 
chief  justice  of  this  court  in  the  case 
of  Floyd  V.  The  State,  where  ceises  of 
contempt  were  said  to  be  'of  a  crim-> 
tnal  nature.'  These  matters  of  con- 
tempt are  said  to  be  of  a  criminal 
nature  because  they  are  not  properly 
civil  suits,  and  because  they  Involve 
the  idea  of  the  punishment  of  un- 
authorised acts.  They  are  matters 
sui  generis,  and  not  criminal  cases 
in  the  sense  in  which  crimes  are 
treated  of  hy  writers  upon  criminal 
law.  An  offense  is  defined  by  our 
penal  code  to  be  'an  act  or  omission 
forbidden  by  positive  l^i.w,  and  to 
which  is  annexed,  on  conviction,  any 
punishment  prescribed  in  this  code.' 
The  penal  oode  nowhere  treats  of 
contempts  of  court.  It  follows,  there- 
fore, that  a  contempt  of  court  ia  not 
an  offense  within  the  meaning  of  the 
penal  code"). 

98.  Merchants'  Stock,  etc.,  Co.  v. 
Chicago  Bd.  of  Trade,  201  Fed.  20, 
120  <X!A  582.     And  see  supra  I  6. 

air.  Colo. — ^Hughes  V.  Peo.,  6  C»lo. 
436. 

D.  C. — Oompers  v.  Bucli'a  Stoves 
etc,  Co.,  33  App.  616. 
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itself  contemptuous  may  become  so  if  uttered  in  an 
insolent  or  defiant  manner,^  and  in  determining 
whether  the  language  used  was  or  was  not  a  con- 
tempt, regard  must  be  had  not  merely  to  the  very 
words  used,  but  to  the  surrounding  circumstances, 
the  connection  in  which  they  were  used,  the  tone, 
the  look,  the  manner,  and  the  emphasis.  A  con- 
spiracy to  commit  a  contenmt  of  court  is  not  in 
itself  a  punishable  contempt,^  and  a  mere  threat  to 
levy  a  writ  on  property  in  violation  of  a  court  order 
IB  not  contempt." 

Under  statutes.  In  most  jurisdictions  the  stat- 
utes defining  or  enumerating  the  specific  acts  which 
constitute  contempt  are  merely  declaratory  of  the 
common  law."  In  Iowa,  however,  contempts  are 
governed  by  statutory,  and  not  common-law,  rules." 
As  used  in  the  New  York  statute,  criminal  contempt 
has  to  do  with  vindicating  the  dignity  of  the  court, 
while  civil  contempt  has  to  do  in  part  with  recom- 
pensing the  person  injured  by  the  conduct  com- 
plained of,'^  and  the  statute  controls  whether  the 
contempt  is  eruninal'°  or  civiL"i 

Intent.  The  determination  as  to  whether  a  con- 
tempt has  been  committed  does  not  depend  on  the 
intention  of  the  offending  party,  but  on  the  act 
done,*'  although  in  cases  of  indirect  contempt 
where  the  language  used  is  not  per  se  libelous,  but 


is  fairly  capable  of  innocent  meaning,  the  intention 
of  the  offending  party  Will  control.** 

[$  9]  B.  Abstracting  or  Altering  Oonrt  Records. 
Abstracting  papers  and  substituting  others  thore- 
for,*^  or  procuring  the  false  satisfaction  of  a  judg- 
ment is  a  contempt.*"  While  it  has  been  held  under 
some  statutes  that  defacing  an  appeal  bond  exe- 
cuted before  a  justice  of  the  peace  and  failure  to 
return  the  papers  to  the  appeal  court  by  the  justice 
is  not  punishable  as  a  contempt  but  is  a  misde- 
meanor,^* it  may  be  said  that,  as  a  rule,  taking 
papers  from  the  court  files  and  refusing  or  neglect- 
ing to  return  them,**  or  destroying  a  court  order 
before  it  is  filed,**  or  altering  a  decree  after  it  is 
signed,**  or  breiiking  open  a  package  which  the 
court  had  ordered  sealed,**^  is  punishable  as  a  con- 
tempt. So  the  clerk  of  a  court  who  misdates,  the 
file  marie  of  a  paper  to  show  filing  in  time,  or  an 
attorney  who  induces  such  misconduct,  is  guilty  of 
contempt.** 

[$10]  C.  Abuse  of  Legal  Process  or  Proceed- 
ing. Willful  abuse  of  legal  process,*'  such  as  in- 
stituting, or  procuring  the  institution  of,  unauthor- 
ized or  fictitious  proceedings  or  suits,**  obtaining 
court  orders  by  fraud  or  deceit,**  provided  the  other 
party  is  prejudiced  thereby,"  is  contempt,  where 
such  acts  obstruct  or  tend  to  impede  the  due  admin- 


Ky. — Brannon  v.  Com.,  182  Ky.  3B0, 
172  SW  703.  UIA1916D  669. 

N.  J.— In  re  Mindes,  88  N.  J.  L. 
117.    »S    A    743. 

Philippine.— U.  S.  v.  Jaca,  26  Phil- 
ippine 100. 

Bng. — Wilson's  Caae,  7  Q.  B.  984, 
i3  KCL,  984,   115  Reprint  759. 

[a]  XUiia  contempt  of  court  may 
be  committed  by  innuendo  and  In- 
ainuieitlon,  and  may  consist  of 
maliciously  saying  or  doing  any- 
thing that  will  hare  a  tendency  of 
inducing  others  to  disregard  the 
authority  of  the  court  Gompers  v. 
Buck's  Stove,  etc.,  Co.,  33  App.  (D. 
G)   516.    . 

[b]  XmproMv  eoadnot  tending 
directly  or  indirectly  to  impede  or 
to  ,  defeat     the     administration     of 

iustice  is  contempt.     U.  S.  v.  Jaca. 
6  Philippine  100. 

[c]  An  aMomagr  who  falls  to  malB/- 
tafii  Xb»  «»«p*ot  doe  to  oonzts, 
Judicial  offloers,  and  their  rulings,  is 
arullty  of  contempt  of  court  In  re 
Mindes,  88  N.  J.  ll  117.  9B  A  743. 

Cd]  Aa'assanlt  (1)  on  a  witness 
while  a  motion  for  a  new  trial  was 
«tlll  proper,  was  an  Interference  with 
a  pending  case  and  a  contempt. 
Brannon  v.  Com.,  162  Ky.  350,  172 
SVir  703,  t.RA1916D  669.  (2)  But  a 
witness  assaulting  a  Juror,  after  ver- 
dict and  discharge,  on  account  of 
remarks  made  outside  of  the  court, 
disparaging  to  the  witness.  Is  not 
guilty  of  contempt.  In  re  Glenn,  103 
8.  C.  501,  88  SB  294,  L.RA1916D  1190. 

S8.  Ind.->-Holman  v.  State,  106 
Ind.  513,  e  NE  656. 

Ky. — Melton  v.  Com.,  160  Ky.  642, 
170  SW  37.  LRA1915B  689. 

Minn. — Ex   p.   Curtis,    3   Minn.   274. 

Nebr. — Hawes  v.  State,  46  Nebr. 
149,    64   NW    699. 

Bng. — Wilson's  Case.  7  Q.  B.  984, 
68  BCIi  984,  115  Reprint  769. 

29.     In   re   Cooper,    32   Vt   268. 

Doniphan  v.  Lehman,  179  Fed. 


30. 
173. 

aa. 


In  re  McBryde,  99  Fed.  686. 
U.   S. — Anderson    v.    Dunn,    6 
Wheat    204,    5    U    ed.    242;    U.    S.    v. 
Hudson,  7  Cranch  32.  3  L>.  ed.  259. 

Ark. — State  v.  Morrill,  16  Ark.  384. 

in.-r-Peo.  v.  Wilson,  64  111.  195,  16 
AmR  668. 

Mich. — ^Langdon  v.  Wayne  CIr. 
Judges,  76  Mich.  358,  43  NW  310. 

Vt.— State  v.  Hildreth,  82  Vt  382, 
74 -A  71,  137  AmSR  1022,  24  LRANS 
S61.  18  AnnCas  661. 


Wash. — State  v.  Buddress,  63 
Wash.   26,   114  P  879. 

33.  Barber  v.  Brennan,  140  Iowa 
678,  119  .NW  142;  Marvin  v.  Polk 
County  Dist  Ct,  126  Iowa  356,  102 
NW  119:  Drady  v.  Polk  County  Dlst. 
Ct^  126  Iowa  345,  102  NW  115. 

34.  Hanbury  v.  Benedict,  160  App. 
Div.    662,   146   NTS   44. 

36.  Peo.  V.  Platzek,  133  App.  Dlv. 
25,   117  NTS  862. 

SB.  DoUard  v.  Koronsky,  67  Misc. 
90.  121  NYS  987  \BSt  138  App.  Dlv. 
213,  123  NTS  11  (afC  199  N.  T.  668 
mem.  93  NB  1119  mem)]. 

37.  Wartman  v.  Wartman,  29  F. 
Cas.  No.  17,210,  Taney  362;  Dodge 
V.  State,  140  Ind.  284.  39  NB  746;  In 
r»  8,  83  N.  J.  Eq.   607,  91  A  801. 

[a]  Tamay,  O.  J.,  aaldi  "As  re- 
gards the  question  whether  a  con- 
tempt has  or  has  not  been  committed, 
it  does  not  depend  on  the  Intention 
of  the  party,  but  upon  the  act  he  has 
done.  It  Is  a  conclusion  of  law  from 
the  act;  disobedience  to  the  legiti- 
mate authority  of  the  court.  Is,  by 
law,  a  contempt  unless  the  party 
can  show  sufflcient  cause  to  excuse 
it"  Wartman  v.  Wartman.  29  F. 
Cas.  No.  17.210,  Taney  362,  370. 

38.  Flshback  v.  State,  181  Ind. 
304.  80  NB  1088. 

Want  of  latMit  •■  dafaas*  see 
infra  i  61. 

39.  McCarthy  v.  Hugo,  82  Conn. 
262,  73  A  778.  185  AmSR  270,  17 
AnnCas  219;  Baldwin  v.  State,  11 
Oh.  St.  681;  Del  Toro  v.  Municipal 
Ct.  18  Porto  Rico  89. 

40.  Matter  of  Feehan,  86  Misc. 
614,   73   NTS   1126. 

41.  Weaver  v.  Hamilton,  47  N.  C. 
343 

«L  Barker  v.  WUford,  Kirby 
(Conn.)  232;  Wisconsin,  etc.,  R.  Co. 
V.  Given,  69  Iowa  581,  29  NW  611. 

43.  In  re  S,  88  N.  J.  Bq.  607,  91 
A  801  (holding  that  an  attorney  who, 
having  obtained  an  order  from,  the 
court,  sought  to  vacate  It  by  de- 
stroying the  petition  and  order  be- 
fore It  nad  been  filed,  was  guilty  of 
contempt). 

44.  In  re  P,  83  N.  J.  Eq.  390.  91 
A  326  (holding  that  it  is  a  contempt 
for  a  solicitor  to  insert  in  a  decree 
after  it  liad  been  signed  any  pro- 
visions, although  immaterial). 

45.  Dias  V.  Merle,  2  Paige  (N.  T.) 
494  (holding  that  Where  books  are 
produced   for   the   inspection   of   the 

I  adverse    party,    and    the    parts    or 


pages  thereof  not  relating  to  the 
subject  matter  of  the  litigation  were 
ordered  to  be  sealed  up  In  accordance 
with  the  usual  practice,  it  la  con- 
tempt for  the  adverse  party  to  breaic 
open  the  parts  so  sealed). 
_4e.  Howard  v.  Gulf,  etc.,  B.  Co., 
(Tex.  Civ.  A.)    136  SW  707. 

47.  Howard  v.  Rawson,  2  Leigh 
(29  Va.)  733;  In  re  McLay.  24  U.  C. 
Q.  fi.  S4. 

[a]  A«ts  held  aot  to  oowrtltat* 
eoatampt.— A  circular  notice  by  a 
complainant,  a  manufacturer  of 
silverware,  to  the  trade  that  com- 
plainant Is  asserting  the  validity  to 
its  trade  mark  and  is  endeavoring  to 
sustain  It  In  court  and  that  defend- 
ants were  restrained  from  Infringing 
it  by  an  order  of  the  court  issued 
simultaneously  with  the  order  to 
show  cause  does  not  constitute  a 
contempt  of  court.  Gorham  Mfg. 
Co.  v.  Welntraub,  176  Fed.   927. 

43.  Smith  V.  Junction  R.  Co.,  29 
Ind.  546;  Tates  v.  Lansing,  9  Johns. 
(N.  T.)  395,  6  AmD  290;  Butterworth 
V.  Stagg,  2  Johns  (N.  T.)  291;  Dillon 
V.  State,  6  Tex.  56;  Smith  v.  Brown, 
3  Tex.  360.  49  AmD  748;  Matter  of 
BIsam,  3  B.  &  C.  697,  10  BCL.  272, 
107  Reprint  866. 

49.  In  re  Toepel,  139  Mich.  86,  108 
NW  369;  Wilraerdlngs  v.  Fowler,  14 
Abb.  Pr.  .N.  S.  (N.  T.)  249  [rev  on 
rearg  56  N.  T.  641  mem]. 

60.  Dollard  v.  Koronsky,  133  App. 
Div.  896,  118  NTS  1103  [aff  61  Misc. 
392,  113  NTS  793];  De  Comeau  v. 
Peo.,  80  N.  T.  Super.  498  (holding 
that,  where  a  party  by  supple- 
mentary proceedings  procures  by  de- 
celt  an  order  vacating  a  prior  order, 
he  cannot  be  punished  as  for  con- 
tempt If  the  other  party  has  not 
been  prejudiced  by  it). 

[a]  roar  ■lamenta  •>•  neoesaary 
to  hold  one  guilty  of  contempt  of 
court  in  procuring  mandates  Impair- 
ing and  impeding  plalntlfTs  rights 
and  remedies  and  causing  him  actual 
Injury,  etc.,  namely:  First,  a  deceit 
on  the  court;  second,  that  plaintiff's 
remedies  and  rights  were  impaired, 
impeded,  or  prejudiced;  third,  that 
actual  loss  or  damage  was  caused 
plaintiff;  and,  fourth,  that  he  has  no 
other  remedy  prescribed  by  law  for 
the  recoupment  of  such  damages. 
Dollard  v.  Koronsky,  133  App.  Div. 
896,  118  NTS  1108  [aff  61  Misc.  892, 
118  NTS    7931. 


For  later  oaaaa,  davelomaeata  and  oliaaraa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  10-12] 


CONTEMPT 


[13  C.  J.]    »? 


itration  of  justice."  Knowingly  interposing  false 
pleadings  which  impede  the  rights  of  the  opposite 
party  has  also  been  held  to  constitute  contempt  of 
eourt,''  although  there  are  cases  holdioig  that  inter- 
posing a  false  pleading  is  not  sneh  deceit  or  abuse 
of  the  mandate  or  proceeding  of  the  court  as  to 
constitute  contempt.  ^  Likewise .  the  making  of '  a 
false  afiSdavit  in  a  cause  which  obstructs  and  im- 
I>edes  the  administration  of  justice  is  punishable  as 
contempt,**  but  the  affidavit  of  counsel  alleging  bias 
of  the  judge  in  that  he  advised  and  directed  counsel 
for  the  adverse  party  to  prepare  and  to  serve  neces- 
sary legal  notices  does  not  constitute  contempt.*" 
Obtaining  the  opinion  of  the  court  where.no  real 
controversy  exists,**  or  procuring  the  continuance  of 
the  cause  on  the  ground  of  feigned  sickness,"  is 
also  contempt.  But  a  party  bringing  suit  on  an 
erroneous  theory  that  he  was  not  deprived  of  cer- 
tain rights  yy  a  previous  decree  is  not  guilty  of 
contempt.**  And  a  federal  court  is  without  power 
to  punish  for  contempt  a  person  not  an  officer  of 
the  court  nor  a  suitor  therein  on  a  rule  which 
charges  him  only  with  using  or  attempting  to  \ise 
its  process  to  obstruct  the  administration  of  justice 


51.     See  caaea  supra  notes  46-50. 

59.  Matter  of  Hall.  8B  Hun  6?"  S2 
NTS  883;  Martin  Cantlne  Co.  v.  War- 
shauer,  7  Misc.  412,  28  NTS  189,  23 
NTClvProc  379. 

B8.  Fromme  v.  Gray,  148  N.  T. 
t95.  43  NB  216  fafr  14  Misc.  692.  8S 
NTS  1107,  25  NTClvProc  116.  2  NT 
AnnCas  266];  Simon  v.  Aiding  Pub. 
Co..  14  Daly  279.  8  NTS  877;  MofTatt 
V.  Herman,  17  AbbNCaa  107  [aff  118 
N.  T.   131,    22   NE  287]. 

54.  Ex  p.  Stelner,  202  Fed.  419, 
124  CCA  89;  In  re  Ooslln,  95  App. 
Dlv.  407,  88  NTS  670  (aff  180  N.  T. 
605  mem,  72  NE  1142  mem];  Dollard 
T.  Koronsky,  133  App.  Dlv.  896,  11 X 
NTS  llOS  [aft  61  Misc.  392.  113  NTS 
793]. 

[a]  Thxui,  where  defendant  stayed 
a  default  Judgment  and  obtained  an 
order  to  show  cause  vhy  it  should 
not  be  vacated  on  false  affidavits 
that  he  had  not  been  served  with  the 
summons  and  complaint,  and  also 
obtained  on  such  false  affidavits  an 
order  of  reference  to  take  testimony, 
thereby  subjecting:  plaintiff  to  ex- 
pense, he  practiced  a  deceit  and  -nras 
subject  to  punishment  for  contempt. 
Dollard  v.  Koronsky,  133  App.  Dlv. 
896,  118  NTS  1103  [afC  61  Misc.  392. 
118  NTS  793]. 

55.  Webb  v.  Del  Norte  County 
Super.  Ct.,   28  Cal.  A.  891.  152  P  957. 

58.'  Chamberlain  v.  Cleveland,  1 
Black  (U.  S.)  419,  17  L.  ed.  93;  Lord 
V.  Veazle,  8  How.  (U.  S.)  261,  12  L. 
ed.  1067. 

57.  Welch  V.  Barber,  62  Conn.  147, 
62  AraR  567;  Carter  v.  Com.,  96  Va. 
791.  32  SE  780,  45  LRA  310. 

58.  Van  Syckle  v.  Montllla,  1 
Porto  Rico  Fed.  75. 

59.  In  re^Rlggsbee,   161   Fed.   701. 

60.  U.  S. — Merrimack,  etc..  Bank 
V.  Clay  Center,  219  U.  S.  527,  31  SCt 
295,  66  L..  ed.  320.  AnnCasl912A  613; 
Clay  V.  Waters,  178  Fed.  385,  391,  101 
CCA  645  [clt  Cyc);  Wartman  v. 
Wartman,  29  F.  Cas.  No.  17,210, 
Taney  362. 

Cal. — In  re  Lowenthal,  74  Cal.  109, 
16  P  369,  6  AraSR  424;  Ex  p.  Kel- 
lonr,  64  Cal.  343.  SO  P  1030. 

Kan. — ^In  re  Farr.  41  Kan.  276,  21 
P  278. 

_  Mont. — State  v.  Silver  Bow  County 
Dist  Ct.,  33  Mont.  359.  83  P  641. 

N.  T. — Lowenthal  v.  Hodee.  120 
App.  Dlv.  804.  105  NTS  120;  Greite 
v.  Hendricks.  71  Hun  11.  24  NTS  546; 
Fenner  v.  Sanborn,  37  Barb.  610. 

Okl. — Burnett  v.  State.  8  Okl.  Cr. 
639,  667.  129  P  1110,  47  LRANS  1176 
felt  CycT. 

Tax. — San  Antonio  St.  R.  Co.  v. 
State,  (Civ.  A.)  88  SW  64. 

Vt.— Alfred  V.  Alfred.  87  Vt.  642, 
90  A.5S0. 


Wis.— In  re  Mllbum,  69  Wis.  24, 
17  NW  966. 

r»>l  Thus  a  (lfifendan.t  who  had 
narted  with  an  alleged  trust  fund  In 
his  custody  pendlncr  an  application 
for  an  order  requiring  him  to  pay 
the  money  into  court  was  in  con- 
tempt. Chief  Justice  Taney  saying: 
"A  final  decree  would  be  Idle  and 
nugatory.  If.  pending  the  litigation,  a 
fraudulent  trustee  was  left  at  liberty 
to  waste  or  misapply  the  trust  prop- 
erty, or  place  It  beyond  the  reach  of 
the  process  of  the  court."  Wartman 
V.  Wartman.  29  F.  Caa.  No.  17.210, 
Taney  362.  872. 

81.  Stuart  V.  Stuart,  128  Mass. 
370. 

83.  New  Orleans  v.  New  Tork 
Mall  SS  Co.,  20  Wall.  (U.  S.)  387,  22 
L.  ed.   864. 

63.  In  re  Litchfield.  18  Fed.  863 
(holding  that  the  bringing  of  an 
eiectment  suit  and  replevin  In  the 
state  court  by  one  who  claims  title 
to  property  held  by  an  assignee  In 
bankruptcy  appointed  by  the  United 
States  district  court  is  not  con- 
tempt). 

64.  Merrimack,  etc..  Bank  v.  Clav 
Center,  219  U.  S.  627.  31  SCt  296.  55 
L.  ed.  320,  AnnCasl912A  613;  S^n 
Antonio  St.  R.  Co.  v.  State,  (Tex. 
Civ.  A.)  88  SW  54.  59  (where  the 
district  court  had  issued  a  mandamus 
to  compel  defendant  railroad  com- 
pany to  continue  the  oneratlon  of  a 
portion  of  its  line,  and  pending  an 
appeal,  the  railroad  company  tore  up 
that  portion  of  its  tracks,  and  the 
appellate  court  in  holding  that  the 
president  and  superintendent  of  the 
company  were  guilty  of  contempt  of 
that  court  said:  "The  judgment  of 
the  district  court  required  the  San 
Antonio  Street  Railway,  In  the  Inter- 
est of  the  public,  to  operate  a  certain 
part  of  Its  rOEid  which  it  abandoned. 
This  judgment  was  baaed  upon  the 
authority  of  the  court  to  compel 
the  company  t6  discharge  a  duty  to 
the  public  which  it  had  undertaken 
by  the  acceptance  and  exercise  of 
certain  franchises  granted  by  the 
city  of  San  Antonio.  The  appeal 
from  the  trial  court  removed  the 
cause  from  that  court,  and  placed  it, 
with  the  parties,  as  well  as  the  sub- 
ject-matter, of  the  litigation,  -wholly 
within  the  jurisdiction  of  this  tri- 
bunal; but  the  judgment  of  the  dis- 
trict court  Is  not  afTected  by  the 
appeal  further  than  that  the  pro- 
ceedings to  enforce  It  are  stayed. — a 
supersedeas  bond  having  been  filed. 
It  is  evident  that  the  destruction  of 
the  railway  by  tearing  up  the  track 
would  place  it  beyond  the  nower  of 
the  company  to  comply  with  the 
Judgment  of  the  district  court  com- 


in  a  state  cotirt.**  •'.'•'» 

[i  11]  D-  Destmction,  Bemoval,  Ooiumiliiig,  *r 
DispoBiag  of  Subject  Hatter  of  Snit.  It  is  con- 
tempt of  the  court  in  which  an  action  is  pendinj 
willfully  to  destroy,  remove,  conceal,  ot  dispose  o: 
the  subject  matter  of  the  litigation.*"  But  it  has 
been  held  that  it  is  not  contempt  for  a  husband- to 
transfer  his  property  in  anticipation  of  a  divorce 
and  judgment  for  alimony  in  favor  of  the  wifa" 
It  has  also  been  held  that  it  is  contempt  to  invoke 
the  interposition  of  a  state  court  respecting  the 
subject  matter  of  a  suit  pending  in  a  federal  court,** 
but  this  inile  does  not  seem  to  be  of  universal  ap- 
plication.** The  willful  distribution  or  removal  of 
the  subject  mater  of  litigation  pending  an  appeal  is 
a  contempt  of  the  appellate  court.**  The  doctrinp 
applies  both  to  persons  and  property.** 

[$  12]  E.  Disobedience  of  Maadste,  Order,  or 
Judgment — ^1.  In  OeneraL  Disobedience  or  resist- 
ance of,  or  an  attempt  to  prevent  the  execution  of, 
a  lawful  order,  judgment,  decree,  or  mandate  of  a 
court  is  such  an  interference  with,  or  attempt  to 
obstruct,  the  due  administration  of  justice,  as  to 
constitute  a  contempt.**    In  New  York,  any  neglect 

selling  it  to  operate  the  road:  and 
It  Is  equally  clear  that  the  omcers 
of  the  company,  whatever  may  have 
been  their  motive  In  tearing  up  ttta 
track,  knew  that  this  would  be  the 
effect  of  it.  From  thlf?  it  neoesi- 
sarlly  follows  that  the  officers  of  th» 
company  who  controlled  and  man- 
aged its  afCalrs  were,  in  ordering  %'kt 
destruction  of  property  brought 
within  its  jurisdiction,  in  contempt 
of  this  court"). 

88.  Richard  v.  Van  Meter,  20  P. 
Cas.  No.  11,763,  3  Cranch  <3.  C.  214: 
Peo.  V.  Kearney,  21  HowPr  (N.  T.) 
74;  In  re  Grant,  26  Wash.  412.  67  P 
73:  In  re  James,  6  Newfoundl.  §0i, 
608  (production  of  child).  See  alsp 
infra  i  26. 

68.  U.  S.— Leber  v.  U.  S.,  170  Fed. 
881,  96  CCA  67;  Victor  Talking  Mach. 
Co.  v.  Berwald,  170  Fed.  128;  In  re 
Home  Discount  Co.,  147  Fed.  638) 
Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co.,  106  Fed.  873,  48  CCA  118  [app 
dism  187  U.  S.  427,  23  SCt  211,  47  L. 
ed.  244];  Ex  p.  Buskirk,  72  Fed.  14, 
18  CCA  410:  U.  S.  v.  Sowles,  16  Fed. 
636;  In  re  EUerbe,  13  Fed.  630,  4  Mo- 
Crary  449;  U.  S.  v.  Lauderdale  County 
Justices,  10  Fed.  460-  Souter  v.  lui 
Crosse  R.  Co.,  22  F.  (ias.  No.  IS.tSK 
Woolw.  80;  Welberg  v.  The  St.  OtolT 
29  F.  Cas.  No.  17,367,  2  Pet.  Adm. 
428. 

Ariz. — Toung  CJhung  v.  State,  16 
Aria.  79.  136  P  631. 

Ark. — State  v.  Dowdy,  86  Ark.  ItO, 
109  SW  1176.  ,      .  ^ 

Cal.— Ex  p.  Joutsen,  154  Cal.  640. 
98  P  391;  Cosby  v.  Los  Angeles  Co(in> 
ty  Super.  Ct.,  110  Cal.  46,  42  P  460; 
Seventy-Six  Land,  etc.,  Co.  v.  Fresno 
County  Super.  Ct.,  93  Cal.  139,  28  P 
813;  Ex  p.  Spencer,  83  Cal.  139.  23  P 
395,  17  AmSR  266;  Peo.  v.  Dwinelte. 
29  Cal.  632;  Ex  p,  Cohen.  5  Cai.  494; 
Cole  V.  San  Joaquin  County  Super. 
Ct.,  28  Cal.  A.  1,  161  P  169. 

Colo. — ^Zobel  V.  Peo.,  49  Colo.  142, 
111  P  846,  847  [clt  Cyc];  Peo.  v. 
Horan.  34  Colo.  336,  86  1^263,  114 
AmSR  163. 

Conn. — William  Rogers  Mfg.  <3o,  T. 
Rogers,   38   Conn.   121. 

D.  C. — Combers  v.  Budc's  Stove, 
etc.,  Co.,  33  App.  516. 

Ga. — Tlndall  v.  Wescott,  113  Ga: 
1114,  39  SE  450.  65  LRA  225;  ThotAp- 
son  v.  Turner,  69  Ga,  219;  Connerat 
v.  Atlanta,  7  Ga.  A.  589.  67  SE  691.    . 

Hawaii. — Oahu  R.,  etc.,  Co.  v.  Arm- 
strong, 18  Hawaii  607. 

III.— Lutt  V.  Grlmont,  17  111.  A.  308. 

Ind.— Thlstlethwaite    v.    State,    149 
Ind.    319,    49    NE    156:    Shirk   v.   C03^.    , 
141  Ind.  301.  40  NE  760;  Hawkins  v. 
State,   126  Ind.  294.  26  NE  43:  Mow- 
rer  V.  State,  107  Ind.  639,   8  NE  561. 
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or  violation  of  daty  or  other  misoondnct  by  which 
the  right  or  remedy  of  a  party  to  a  civil  action  or 
special  proceeding  may  be  defeated,  impaired,  im- 
peded, or  prejudiced  is  punishable  as  contempt;" 
but  in  order  to  punish  under  such  statute  there 
must  be  adjudication  that  the  rights  or  remedies  of 
the  complaining  party  have  actually  been  defeated, 


impaired,  impeded,  or  prejudiced;**  and  it  is  held 
in  this  state  that  a  mandate,  disobedience  of  which 
may  be  punished  as  contempt,  is  a  mandate  of  the 
court  and  not  of  a  justice  thereof."  It  has  been 
held  that  disobedience  of  an  order  by  one  to  whom 
it  is  not  addressed  is  not  contempt,^  and  it  has 
also  been  held  that  one  who  is  a  stranger  to  the 


Iowa. — State  v.  Baldwin,  67  Iowa, 
t6$.  ID  NW  645;  Dunham  v.  State,  6 
Iowa  S46. 

Kan. — State  v.  Pittsburg.  80  Kan. 
•710,  104  P  847,  ISS  AmSR  227,  26 
X.RANS  22S;  In  re  Wolf,  62  Kan.  866, 
,a4  P  1048. 

Ky.— Melton  v.  Com.,  160  Ky.  642. 
170  SW  37,  L,RA1916B  689;  Greer  v. 
SI.  M.  Sav.  Assoc,  t  Kyli  639,  11  Ky. 
Op.   439. 

La. — State  v.  Richardson,  125  La. 
«44,  El  S  671. 

Mich. — Berry  v.  Innes.  36  Mich. 
189:  Peo.  V.  Kidd,  28  Mich.  440;  Peo. 
T.  Stmonson,  9  Mich.  492. 

Minn. — State    v.    Becht,    23    Minn. 

Miss. — ^Bhc.  p.  Wlmberly,  57  Miss. 
437;  Watson  v.  Williams,  86  Miss. 
331. 

Mont.— State  v.  District  Ct.,  S3 
Mont.  369.  83  P  641. 

Nebr.— Terry  v.  State,  77  Nebr.  612, 
110  NW  733;  Jenkins  v.  State,  69 
Nebr.  68.  80  NW  268,  60  Nebr.  206,  82 
MW  622. 

N.  H.— Buftum'B  Case.  13  N.  H.  14. 

N.- J.— In  re  Taylor,  62  N.  J.  L.  131, 
40  A  691;  West  Jersey  Tract.  Co.  v. 
Board  of  Public  Work^^.  &S  N.  J.  L. 
£36.  37  A  578:  Ashby  v.  Ashby.  «2 
N.  J.  Eq.  618,  60  A  473;  Una  v.  Dodd, 
39  N.  J.  Eq.  173  [rev  on  other 
grounds  40   N.  J.  Eq.   672,   B   A    isril. 

N.  Y.— Peo.  V.  Marr,  ISl  N.  Y.  463. 
74  NE  431,  106  AmSB  5B2.  3 
AnnCas  26  Imod  8li  App.  DlT. 
422,  84  NTS  966];  Osterhoudt 
V.  Prudential  Ins.  Co..  159  App. 
Div.  291,  144  NYS  193  I  aft  211  N.  Y. 
647  mem,  105  NE  109;;  mt-m];  Ci)X 
V.  Clarke,  108  App.  Dlv.  363,  !>6  NYS 
707;  Devlin  v.  Hinman,  40  App.  Div. 
101,  67  NYS  663,  29  NYCIvProc  127 
raff  161  N.  Y.  116.  65  NE  386];  Peu. 
▼.  WrUtht,  22  App.  Dlv.  165.  4;  NYS 
894;  Peo.  V.  Grant,  41  Hun  351; 
Foster  V.  Hazen,  12  Barb.  647;  Archer 
V.  Turbo-Electric  Constr.  Co.,  86  Misc. 
310,  149  NYS  200  [rev  on  other 
yrounds  164  App.  Dlv.  498.  150  NYS 
396];  Dollard  v.  Koronsky,  64  Misc. 
«11,  118  NYS  922  [rev  on  other 
grounds  67  Misc.  90,  121  NYS  987  (off 
138  App.  Dlv.  218,  123  NYS  11  lall 
V99  N.  Y.  668  mem.  93  NE  1119 
mem])];  Grant  v.  Greene,  65  Misc. 
488,  105  NYS  641  [aff  121  App.  Div. 
756,  lOB  NYS  632];  Oakley  v.  Coka- 
lote,  20  Misc.  206.  46  NYS  782  [rev  on 
other  grounds  16  App.  Dlv.  66.  44 
NYS  1070 J;  Levy  v.  Stanion.  69  NYS 

aoe. 

W.  C. — ^Beaufort  County  Luml)er  Co. 
T.  Cottlngham,  168  N.  C.  544.  84  SE 
864;  Williamson  v.  Pender,  127  N.  C. 
481.  87  SK  496;  Deloiler  v.  Bird.  123 
N.  C.  689,  81  SB  834;  Worth  v.  Pied- 
mont Bank,  121  N.  C.  343.  28  8E  488; 
In  re  Brinson,  73  N.  C.  278;  Long  v. 
Clay,  S9  N.  C.  350;  McLean  v.  Doug- 
lass, 28  N.  C.  233;  Eix  p.  Summers, 
J7  N.  C.  149. 

N.  D. — State  v.  McGahey,  12  N.  D. 
S36.  97  NW  865.  1  AnnCas  650. 

Oh.— Schultz  v.  State.  32  Oh.  St. 
176;  Randall  v.  Pryor.  4  Oh.  424. 

Okl.— State  v.  Johnson,  168  P  1129; 
Smythe  v.  Smythe,  28  Okl.  266,  114 
P  257;  Burnett  v.  State,  8  Okl.  Cr. 
«39.  657,  129  P  lllU,  47  LRANS  1176 
Iclt  Cyc];  Nichols  v.  State,  8  Okl. 
Cr.  560,  129  P  673. 

Or.-^-State  v.  Gutrldge,  46  Or.  216, 
80  P  98. 

Pa, — Delaney  v.  Philadelphia,  1 
Yeates  408;  Blackburn  v.  Markle.  12 
Serg.  &  R.  143;  Patterson  v.  Wyom- 
ing Valley  Dlst.  Council,  31  Pa. 
Super.  112;  Com.  v.  Graham,  28  Pa. 
Co.  41. 

Philippine. — Tarlac  v.  Gale,  26 
Philippine    838    (refusal    to    furnish 


supplies);  Welgall  v.  Shuster,  11 
Philippine  340. 

Porto  RIoo. — Coll  V.  Leake,  17 
Porto  Rico  823,  827  [cit  Cyc];  Wenar 
V.  Pohl,  1  Porto  Rico  Fed.  47. 

R.  I. — In  re  LIsotte,  32  R.  I.  386.  79 
A  960,  36  LRANS  794. 

S.  C. — Sherman  v.  Cohen,  83  S.  C. 
L.  663. 

S.  D. — Freeman  v.  Huron.  8  S.  D. 
486.  66  NW  928. 

Tex. — Kruegel  v.  Williams.  (Civ. 
A.)  153  SW  903;  Ex  p.  Kruegel.  47 
Tex.  Cr.  607.  86  SW  1020. 

Utah. — Bullion,  etc.,  Mln.  Co.  v. 
Eureka  Hill  Mln.  Co..  5  Utah  151,  13 
P  174. 

Wash. — State  v.  Catlin,  21  Wash. 
423,  58  F  206. 

Wis. — NIeuwankamp  v.  Ullman,  47 
Wis.  168,  2  NW  131;  In  re  Murphey. 
39  Wis.  286. 

Wyo. — Laramie  Nat.  Bank  v.  Steln- 
hoff.  7  Wyo.  464.  53  P  299;  Ex  p. 
Bergman,   3   Wyo.    396.   26   P  914. 

Eng. — In  re  W.   A.   Freston,   11   Q. 

B.  D.  646;  Ex.  p.  Waters,  L.  R.  18 
Eq.  701;  Harvey  v.  Hall,  L.  R.  11  Eq. 
31;  Thomas  v.  Gwynne.  8  Beav.  312. 
60  Reprint  123;  McCartney  v.  Simon- 
ton.  Jr.  R.  6  Eq.  694;  Bateman  v. 
Phillips,  4  Taunt.  157,  128  Reprint 
288;  Digby  v.  Turner,  28  L.  T.  Rep. 
N.   S.   296;  Gompertz  v.  Best,  1  Y.  & 

C.  Exch.    619. 

Man. — Davis  v.  Barlow,  20  Man. 
168. 

N.  S. — Irvine  v.  Hervey.  47  N.  B. 
289. 

Ont. — McDonald  v.  Lancaster  Sepa- 
rate School  Bd.,  36  Ont.  L.  614.  t 
OntWN  444;  Re  Bolton.  23  Ont.  L. 
390.  2  OntWN  827,  18  OntWR  796; 
Re  Solicitor,  21  Ont.  L.  266.  16 
OntWR  237;  Berry  v.  Donovan,  21 
Ont.  A.  14  (failure  to  discharge  en- 
cumbrance); Re  Dwight.  15  Ont.  148; 
McLeod  v.  Lawson.  10  OntWR  1093; 
Todd  V.  Pearlsteln,  10  OntWR  471; 
Copeland-Chatterson  0>,  v.  Business 
Systems  Co..  9  OntWR  610;  Buck 
Stove  Co.  V.  Guelph  Pdy.  Co.,  6  Ont 
WR  116;  Pomeroy  v.  Boswell.  7  Grant 
Ch.  163. 

Pr.  Ekiw.  Isl. — ^Thomas  Alley  ▼. 
Duchemin,  2  Pr.  Edw.  Isl.  SCO;  Sul- 
livan V.  Carr.  1  Pr.  Edw.  Isl.  242. 

Que. — Laplante  v.  Ouay.  23  Que. 
Super.  75  (married  woman  not  pun- 
ishable for  contempt  for  leaving 
domicile  after  returning  by  court's 
order). 

[a]  ICvttan  held  to  ooastttnt* 
ooatMBptr— (1)  Where  the  court  or- 
dered tne  Jurors  to  be  kept  together, 
violation  of  the  order,  by  the  bailiff 
or  the  Jurors,  makes  them  liable  for 
punishment  for  contempt.  Young 
Chung  v.  State,  15  Arl«.  79.  136  P 
631.  (2)  Where  a  person  held  to  the 
grand  Jury,  but  not  indicted  before 
adjournment  tor  lack  of  time,  was 
discharged  on  habeas  corpus  by  a 
district  Judge,  his  rearrest  for  the 
same  offense  on  a  new  complaint, 
sued  out  before  a  justice  of  the 
peace  immediately  after  his  dis- 
charge, and  with  knowledge  thereof, 
constituted  contempt,  for  which  the 
prosecuting  witness  was  subject  to 
punishment.  Ex  p.  ImholT.  (Tex. 
Cr.)  123  SW  609;  Ex  p.  Haubelt,  67 
Tex.  Cr.  512,  123  SW  607.  (3)  After 
en  appeal  to  the  circuit  court  from 
the  court  of  common  pleas  granting 
an  injunction,  a  subsequent  violation 
of  the  decree  should  be  punished  as 
contempt  by  the  circuit  court,  the 
statute  providing  that,  notwithstand- 
ing the  appeal,  the  Iniunctlon  fihould 
co'itirue  in  force  until  suspend'^d  by 
the  circuit  court.  Men"ez  v.  Cnndy 
Co.,  77  Oh.  St.  386,  83  NE  82.  11  Ann 
Caa  1037.     (4)  One  who  without  suf- 


ficient cause  disobeys  a  writ  of 
habeas  corpus  after  the  same  has 
been  duly  served  on  him  is  guilty  of 
civil  contempt.  Peo.  v.  Kuhne.  67 
Misc.  80,  107  NYS  1020  (aff  127  App. 
Dlv.  907  mem.  111  NYS  1136  mem  (aff 
196  N.  Y.  610  mem,  89  NE  1109  mem)]. 
(6)  An  auctioneer  who  contemptu- 
ously ignored  an  order  of  the  court 
appointing  a  receiver  for  goods  of  a 
bankrupt  which  he  was  selling  was 
guilty  of  criminal  but  not  civil  con- 
tempt when  he  afterward  permitted 
the  receivers  to  appoint  custodians 
for  the  goods  and  had  not  delivered 
to  the  purchasers  any  of  the  goods 
sold.  In  re  Newman,  214  Fed.  69. 
130  CCA  609.  (6)  A  sheriff  in  charge 
of  a  county  jail  who  permitted  a 
legally  confined  prisoner  to  go  at 
large  from  time  to  time  was  guilty 
of  contempt  of  the  federal  court 
committing  the  prisoner  for  violating 
the  order  of  commitment.  Ex  p. 
Shores.  196  Fed.  627.  (7)  An  attor- 
ney for  defendant  who.  being  In- 
formed of  a  forthcoming  adverse 
Judgment,  procures  defendant  to  exe- 
cute a  lease  rendering  such  Judg- 
ment of  little  value  Is  guilty  of  con- 
tempt. Bartholomay  Brewery  Co.  v. 
O'Brien.  172  App.  Dlv.  784,  169  NYS 
126. 

[b]  Mattami  held  act  to  ooaati- 
tnto  ooaMoipc  Witlila,  tlM  rola. — (1) 
A  party  may  not  be  convicted  of 
criminal  contempt  for  failing  to  ap- 
pear for  examination  as  to  his  prop- 
erty in  proceedings  supplementary 
to  execution  on  the  day  directed  by 
an  order  rather  than  two  days  later, 
when  he  actually  did  appear '  and 
offer  to  submit  to  the  examination 
in  the  absence  of  any  showing  that 
he  could  not  be  punished  for  civil 
contempt,  in  the  absence  of  a  deter- 
mination by  the  court  ordering  the 
punishment  that  his  failure  to  ap- 
pear on  the  very  day  appointed  for 
his  examiaatiou  by  the  order  >of 
court  defeated.  Impaired,  impeded,  or 
prejudiced  in  any  way  the  rights  of 
ihe  Judgment  creditors,  as  expressly 
required.  Matter  of  Jones,  126  App. 
Div.  112.  110  NYS  666  (construing 
Code  Civ.  Proc.  ti  8,  22(ii).  {.i) 
Wnere  a  decree  requires  a  railroad 
company  to  maintain  a  regular  sta- 
tion at  a  certain  point  at  which  all 
Its  regular  trains  must  stop,  the 
company  will  not  be  punished  for 
contempt  for  violating  such  decree, 
notwithstanding  Its  regular  trains 
were  stopped  only  when  necessary  to 
take  on  or  to  put  oH  passengers  who 
held  tickets,  or  on  signal,  that  being 
all  that  was  conlemp.uiud  by  the  de- 
cree. In  view  of  the  showing  as  to 
the  extent  of  traftlc  at  the  station. 
I-Yankiin  v.  Boston,  etc.,  R.  Co.,  168 
App.   Div.   660,  153  NYS   688. 

b7.  Fischer  v.  Raab,  81  N.  T.  235: 
Peo.  V.  Kuhne,  57  Misc.  30,  107  NYS 
1020  [air  127  App.  Div.  907  mem.  111 
NYS  1136  mem  (aff  196  N.  Y.  61U 
mem,  89  NE  1109  mem)]  (under  Code 
Civ.   Proc    {    14). 

e8.  Obermeyer  v.  Adisky,  123  App. 
Dlv.  272,  107  NYS  949. 

[a]  Tims  an  attorney  cannot  be 
punished  for  contempt  for  failing  to 
obey  an  order  personally  to  pay 
costs  in  a  proceeding,  where  there 
was  no  adjudication  that  his  failure 
was  calculated  to  or  did  defeat,  prej- 
udice, etc,  the  rights  of  the  com- 
plaining party.  Obermeyer  v.  Adisky, 
123  App.  Dlv.  272.  107  NYS  949. 

69.  Matter  of  HoUe,  160  App.  Dlv. 
369,  146  NYS  388  (under  Judiciary 
L.  i  760  subd  3). 

70.  U.  S.  V.  Ramayrat.  22  Philip- 
pine 183. 


For  later  caaea,  deTalopments  and  changu  in  the  law  see  cuninia"^*  Annotations,  same  title,  page  and  note  number. 
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proeeedines  cannot  be  accused  of  disobedience  of 
the  writ,*^  although  disobedience  of  an  injunction 
by  strangers  who  have  knowledge  of  it  and  who  are 
the  servants  or  agents  of  the  person  against  whom 
it  is  directed  "  or  who  aci  in  collusion  or  combina- 
tion' with  the  party  enjoined,^^  is  punishable  as 
contempt.  One  not  a  party  to  a  judgment  may  sue 
to  restrain  its  enforcement  as  far  as  the  same  aflects 
his  rights,  without  being  guilty  of  contempt.^*  But 
one  who  aids  a  party  to  the  litigation  to  evade  an 
injunction  is  guilty  of  contempt.  It  has  also  been 
held  that  oi;te  who  advises  the  disobedience  of  a 
mandate  is  guilty  of  contempt,'*  although  his  advice 
was  not  accepted;"  and  it  has  even  been  held  that 
a  person  is  gnilty  of  contempt  who  stands  by  and 
allows  another  to  remove  property  which  he  has 

-?.*•    It 


been  restrained  from  removing.^ 


71.  U.  S. — In  T*  Rice,  181  Pel 
817. 

Cal. — ^Bauter  v.  Shasta  County 
Super.  Ct..  *  Cal.  A.  195,  91  P  749. 

III. — Johnson  v.  Von  Kettler,  66 
111.  63. 

Kan. — ^Atwood  v.  Stata,  69  Kan. 
728.  64  P  1067.  68  AmSR  39S. 

M.  T. — ^Reaaa  v.  UvlnKSton,  178  N. 
T.  20,  70  MB  107. 

Oh. — Casaily  v.  John  Church  Co., 
21  Oh.  Clr.  dt.  197,  11  Oh.  Clr.  Dec. 
461. 

[a]  Thus  (1)  whero  proceedings 
had  been  instituted  against  one,  as 
secretary   of  a  corporation,   to   com- 

gel  him  to  produce  for  inspection  the 
oolca  of  the  company,  who  had  re- 
signed the  office  in  good  faith  prior 
to  the  Issuance  of  a  peremptory  writ 
to  produce  the  books,  he  was  not 
guilty  of  contempt  for  failure  to 
comply  with  the  writ  Bauter  v. 
Shasta,  County  Super.  Ct,  6  Cal.  A. 
196,  91  P  749.  (2)  Although  a.  cor- 
poration may  have  been  technically 
guilty  of  contempt  in  not  producing 
a  person  named  as  its  president  for 
examination  pursuant  to  an  order  for 
the  examination  of  the  corporation. 
It  is  not  a  fair  exercise  of  the  dis- 
cretion of  the  court  to  impose  a  pen- 
alty on  it  where  it  appears  that 
prior  to  the  order  such  person  had 
entirely  severed  his  connection  with 
the  corporation,  having  disposed  of 
his  stock,  and  ceased  to  be  either 
president  or  director,  and  that  the 
compiuiy  had  no  control  or  lurlsdic- 
Uon  over  him.  Grant  v.  Greene 
.Cona.  Copper  Co„  A26  App.  Div.  883, 
110  NTS  268.  (3)  Vhe  hucband  of  an 
administratrix  cannot  be  held  In  con- 
tempt for  failure  to  obey  an  order 
requiring  the  administratrix  to  pay 
a  claim  allowed  against  the  estate^ 
although  the  assets  of  the  estate  are 
in  hia  bands,  and  he  is  present  in 
court  when  the  order  Is  made.  John- 
son V.  Von  Kettler,  66  111.  63. 

7a.  Peo.  V.  Marr,  181  N.  T.  463,  74 
NB  481.  106  AmSR  S62  [mod  88  App. 
Div.  422,  84  NTS  965]:  Rigas  v.  llv- 
lncaton^l78  N.  T.  20,  70  NB  107. 


has  been  held. 


however,  that  an  attorney  who  advises  his  client 
that,  in  his  opinion,  a  judicial  writ  is  void,  or  even 
if  invalid,  does  not  require  his  obedience,  is  not 
guilty  of  contempt  where  he  does  not  advise  hia 
client  as  to  what  his  action  should  be,  or  to  dis- 
obey the  writ,"  It  is  immaterial  that  considerable 
interval  of  time  has  elapsed  between  the  order  and 
the  act  of  disobedience.  -  Failure  to  obey  an  order 
instanter  is  not  contempt  when  such  disobedience  is 
not  due  to  any  fault  of  the  party  disobeying.*^ 
Merely  giving  notice  of  an  intention  to  violate  an 
order  is  not  always  a  punishable  contempt.**  It  is 
not  a  contempt  to  refuse  to  obey  a  warrant  law- 
fully issued  by  a  justice  of  the  peace  who  has  done 
nothing  more  than  issue  the  warrant;**  nor  is  a 
customs  officer  guilty  of  contempt  for  disobeying 
the  order  of  a  United  States  commissioner  in  issuing    ^ 


[a]  asason.  for  ralev— "It  is  true 
that  persons  not  parties  to  the  ac- 
tion may  be  bound  by  an  inlunctlon 
If  they  have  knowledge  of  it,  pro- 
vided they  are  servants  or  agents  of 
the  defendants  or  act  In  collusion  or 
combination  with  them.  .  .  .  Au- 
thorities illustrating  the  rule  might 
be  dted  to  an  indennlte  extent,  but 
the  underlying  principle  in  all  cases 
of  this  class,  on  which  is  founded 
the  power  of  the  court  to  punish  for 
the  violation  of  Its  mandate  persons 
not  parties  to  the  action,  is  tnat  the 
parties  so  punished  were  acting 
either  as  the  agents  or  servants  of 
the  defendants  or  In  combination  or 
y  collusion  with  them  or  in  assertion 
of  their  rights  or  claims."  Rlgas  v. 
Livingston,  178  N.  T.  20,  24.  70  NB 
107  rquot  Peo.  V.  Marr,  181  N.  T. 
468,  4(9,  74  NB  431,  106  AmSR  662, 
>  AnnCas  26]. 

(b1  OoaatmettTe  aottea.^ — A  de- 
cree In  proceedings  to  enjoin  the  sale 
of  liquor  In  a  certain  place,  which 


enjoined  defendants  and  all  other 
persons  and  also  the  building  as  a 
place  for  the  illegal  sale  of  intoxi- 
cants, was  constructive  notice  to  all 
persons  of  its  existence  so  as  to 
make  them  guilty  of  contempt  for 
selling  In  the  building.  Dermedy  v. 
Jackson,  147  Iowa  620,  126  NW  228. 
tcl  Oood  fattb  as  eaewaliir  dis- 
obMl*BO«i— Where  a  corporation  ob- 
tained an  injunction  against  certain 
officers  of  a  township  restraining 
them  from  interfering  with  the  lay- 
ing of  gas  pipes  by  complainant, 
such  persons  being  enjoined  in  their 
Individual  capacities,  and  where 
subsequently  certain  constables 
while  attempting  to  arrest  those  men 
who  were  laying  the  pipes  were 
given  copies  of  the  injunction  which 
they  took  and  put  Into  their  pockets 
w.ithout  reading,  such  constables 
would  not  be  held  guilty  of  con- 
tempt of  court,  since  It  appears  that 
they  acted  in  good  faith.  Public 
Service  Corp.  v.  DeOrote,  70  N.  J. 
Eg.   464.    62  A  66. 

73.  See  cases  supra  note  72. 

74,  Roussel  v.  Railways  Realty 
Co^l33  La.  153,  62  S  608. 

TV.  Hamilton  v.  Diamond  Drill, 
etc.  Co.,  137  Fed.  417.  69  CCA  682; 
In  re  Oompers,  40  App.  (D.  C.)  293; 
Justice  V.  HcBroom,  1  Lea  (Tenn.) 
665.  And  see  Sloan  v.  Peo.,  116  III. 
A.  84  (holding  that  the  fact  that  de- 
fendants in  a  cause  are  not  found 
guilty  of  violating  an  injunction  does 
not  prevent  punishing  strangers  who 
have  aided  and  abetted  its  violation). 

[al^mms  (1)  it  has  been  held 
that  a  member  of  a  labor  organiza- 
tion who  participates  In  a  resolution 
of  the  body  to  continue  a  boycott, 
after  an  injunction  prohibiting  the 
boycott  has  been  issued,  is  guilty  of 
contempt  (In  re  Gompers,  40  App, 
(D.  C.)  293),  (2)  and  that  a  pur- 
chaser pendente  lite  may  be  pun- 
ished for  violating  a  decree  against 
his  grantor  (Justice  v.  McBroom,  1 
Lea.  (Tenn.)   655). 

78.  Peo.  v.  Andrews,  197  N.  T. 
63,  90  NB  847,  18  AnnCas  317-  King 
V.  Barnes,  118  N.  T.  476.  21  NTS  182, 
415  [aS  61  Hun  660,  4  NTS  247]. 

77.  Peo.  v.  Andrews,  197  N.  T.  63, 
90  NE  347,  18  AnnCas  817  [rev  186 
App.  Div.  907  mem,  119  NTS  1140 
mem]. 

78.  Stimpson  v,  Putnam,  41  Vt. 
238 

79.  In  re  Noyes,  121  Fed.  209,  57 
CCA  445  (holding  that  an  attorney 
for  a  receiver  who-  advised  his  client 
that  in  his  opinion  a  writ  of  super- 
sedeas granted  by  an  appellate  court 
on  appeal  from  tne  order  making  his 
appointment  was  void  because  the 
order  was  not  appealable,  and  that, 
even  if  valid,  it  did  not  require  him 
to  turn  over  certain  property  in  his 
hands,  but  who  did  not  advise  the 
receiver  as  to  what  his  action  should 
be  or  to  disobey  the  writ,  did  not 
thereby  go  beyond  the  legitimate 
privilege  of  an  attorney  in  giving 
legal  advice,  and  was  not  guilty  of 
a  contempt  of  court). 

80.  Gamble  v.  Rowland,  8  Qrant 


Ch.  (U.  C.)  (Ont.)  281  (whera  a  coifi- 
mltment  for  contempt  in  violating 
an  Injunction  seven  years  after  its 


Issuance  wa«  upheldj. 

81*     Hamnt 
641. 


ton   v.   Peo.,   168  lU.   A. 


[a]  Thns,  where  an  order  requli*- 
Ing  an  attorney  to  return  certa:in 
papers  to  the  clerk  of  the  Court  In- 
stanter is  served  between  eight  and 
nine  o'clock  In  the  evening,  and  no 
notice  is  given  that  the-  clerk's  of- 
fice would  be  open  that  evening  to 
receive  such  papers,  delivery  thereof 
in  the  morning  following,  at  the 
opening  of  the  -  clerk's  office  is  a 
compliance  with  the  order,  and  tno 
attorney  is  not  guilty  of  contempt. 
Hamilton  v.  Feo„  168  III.  A.  64i:   . 

88.  Dixon  v.  Dixon.  76  N.  J.  Ha. 
864,   74   A  995.  ' 

[a]  Tims,  In  a  proceeding  -fpr 
contempt  for  violating  an  order  aa 
to  the  custody  of  the  children  of  di- 
vorced parents,  where  the  right  to 
the  custody  was  determined  accord- 
ing to  the  claims  of  the  petltloiier. 
but  there  had  not  been  an  actual 
violation  of  the  order,  and  only  no- 
tice of  an  Intended  violation,  the 
fiarty  so  offending  will  jiot  be  ad- 
udged  In  contempt.  Dixon  v.  Dixon. 
76  N.   J.   Eq.    864,    74   A   995. 

83.  Ormond  v..  Ball,  120  Ga.  9M, 
48  SE^383  (holding  that  refusal  to 
surrender  to  an  arresting  officer  on 
a  warrant  lawfully  issued  one  ac- 
cused of  crime  cannot  be  dealt  with 
as  a  contempt  of  court  by  a  Justice 
of  peace  who  had  done  nothing  more 
than  issue  the  warrant). 

[a]  Beaaon  for  mla. — ^"It  may  be 
said  that  the  issuing  of  the  warrant 
is  a  Judicial  act.  This  Is  true,  and 
it  has  been  held  that  the  making  <)t 
an  affidavit  upon  which  a  warrant 
is  to  be  issued  Is  the  beginning  of  a 
Judicial  proceeding.  .  .  .  But  tho 
performance  of  a  Judicial  act  dote 
not  necessarily  make  the  person  per- 
forming It  a  court.  Judicial  acts  are 
performed  by  ministerial  officers, 
wljen  the  sheriff  determines  whether 
he  will  accept  an  affidavit  of  illegal- 
ity he  passes  Judicially  upon  tH» 
question  whether  or  not  the  grounds 
of  the  affidavit  are  meritorious,  but 
of  course  the  sheriff  is  not  a  court 
when  so  doing.  The  clerk  of  the  sv- 
perior  court,  or  a  commissioned  no- 
tary public,  who  takes  an  acknowl- 
edgment of  a  deed  passes  Judicially 
upon  the  question  a&  to  whether  or 
not  the  deed  has  been  executed  In 
the  manner  and  form  required  by 
law;  but  the  performance  of  this  ju- 
dicial act  does  not  make  either  of 
these  officers  a  court.  Illustrations 
might  be  multiplied.  It  does  not 
necessarily  follow  that  because  a. 
Judicial  act  is  performed  by  a  Judi- 
cial officer  he  was  at  the  time  a 
court.  So,  while  Justices  of  the  peace 
and  other  Judicial  officers  who  are 
authorized  to  Issue  warrants  in  so 
doing  pass  Judicially  upon  the  ques- 
tion whether  a  warrant  should  issue, 
they   are   not,   at   this   stage   of  the 

Sroceedlng,  courts.    .    .    .    The  affl- 
avlt  and  warrant  are  the  beginning 
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search  warrants  aince  the  warrant  is  not  issued 
under  authority  of  a  court.**  Itr  has  been  held  that 
an  Attorney  who  attempts  to  practice  law  after  re- 
ftisal  of  admission  to  the  bar,  or  after  he  has  been 
suspended  from  practicing,*"  is  guilty  of  contempt. 
Failure  to  obey  an  order  to  show  cause  is  not  pun- 
ishable contempt.*^  Where  disobedience  of  an  order 
is  charged  as  a  contempt  of  court,  the  act  of  dis- 
obedience must  be  one  which  precedes  the  rule  to 
show  cause,  and  not  one  which  follows  it" 

[{  13]  2.  Order  to  Pay  Money.**  In  view  of 
constitutional  or  statutory  provisions  forbidding- 
imprisonment  for  debt,*"  some  courts  have  held  that 


disobedience  to  an  order  to  pay  money  pursuant  to 
a  judgment  or  decree,  or  an  order  in  the  natttre  of 
a  judgment  or  decree,  cannot  be  punished  as  a  con- 
tempt.*^ Other  authorities,  while  recognizing  that 
an  order  for  the  payment  of  money  generally  cannot 
be  enforced  by  contempt  proceedings,  hold  that  an 
order  for  the  payment  of  a  specific  fund  in  the 
possession  or  under  the  control  of  the  person  may 
be  so  enforced.**  Thus  a  banknq)t  who  fails  to 
pay  over  money  returned  on  his  schedule  of  assets 
as  "cash  on  hand"  may  be  punished  for  contempt,** 
and  disobedience  of  an  order  of  distribution  by  an 
executor  or  administrator  is  contempt,**  although  it 


of  a  Judicial  proceeding,  but  no 
court  comes  into  existence  as  the  re- 
sult of  the  Issuance  of  such  warrant 
until  there  has  been  a  lawful  arrest 
and  the  person  apprehended  has  been 
brought  before  an  offlcer  authorized 
by  law  to  organise  and  hold  a  court 
01  inqlilry,  such  ofllcers  being  under 
our  law  of  the  same  class  and  char- 
acter as  those  authorized  to  issue 
warrants.  This  view  (y  the  matter 
Ib  strengthened  when  we  take  Into 
consideration  the  fact  that  neither 
at  common  law  nor  under  our  stat- 
ute Is  a;  justice  of  the  peace  author- 
ized to  issue  a  special  warrant,  re- 
turnable only  before  himself.  War- 
rants Issued  by  him  must  be  (as 
the  warrant  in  the  present  case  was) 
returnable  before  himself  or  any 
Other  judicial  officer  having  Juris- 
diction in  the  premises."  Ormond  v. 
Ball.    120    Ga.    916,    920,    921,    48    SB 

'  M.  In  re  Chin  K.  Shue,  199  Fed. 
IBS. 

88;     n.  S.  V.  Key,  8  Philippine  146. 

BO.     In  re  Lliotte,  12  R.  I.  886,  79 

A  960,  36  L.RANS  794    (holding  that 

'  an  attorney,  suspended  from  practice 
for  a  specified  period,  who  retained 

'  Uie  sign  on  his  office  door,  reading, 

Attorney   at    Law,    Notary   Public," 

and    who    during    the    perlqd    moved 

'  his  office  to  another  room  in  the 
same  building,  and  maintained  a  no- 
tice,'  posted  by  the  door  of  his  for- 
iner  office,  readHig  "Law  office  of 
■.'".  ■.  Removed,"  and  who  during  the 
period     of     suspension     encouraged 

.'persons  to  consult  with  him  on  legal 

'Dulslness  and  as  to  litigation,  and 
who  advised  clients  during  the  period 
of  suspension,  was  guilty  of  con- 
Cempiit    for   violating    the    decree   of 

'  suspension,  although  before  entering 

'  on  Ms  course  of  conduct  he  con- 
sulted members  of  the  bar,  who  ap- 

•  proved  thereof). 

87.  Robinson  v.  Peo.,  129  HI.  A. 
C27  (holding  that.  If  a  rule  has  been 
entered  to*  show  cause  why  an  as- 
signment should  not  be  made,  the 
next  order  of  proceeding  Is  to  enter 
an    o,rder    requiring    the    making    of 

'  «uch '  assignment,  and  It  is  error  to 
commit  without  affording  an  oppor- 
'  filnlty'of  compliance). 

88.  State  v.  Orleans  Civ.  Dlst.  Ct., 
112' La.  182,  194,  36  S  316    (where  a 

'  aherlflr  who  had  been  given  an  order 
to  sequester  certain  money  was  pre- 

'  vented  from  obtaining  possession  of 
it  because  of  Its  alleged  removal  by 
defendant  from  a  bank  box  in  which 
It  had  Veen  placed  by  himself  and 
defendant.  On  application'  of  the 
sheriff  an  order  to  show  cause  was 
Issued  against  .the  defendant,  and  on 
the  hearing  an  order  was  Issued  re- 

•  aulrlng  them  to  turn  the  money  over 
'to  the  sheriff,  and'  on  failure  so  to 
do  to  bo  committed  for  contempt.  In 
holding    the   order    for    commitment 

■  Improper,'  the  court  said:  "In  this 
particular  case  the  relators  were 
jflven  no  direct  orders  by  the  court 
to  deliver  money  to  the  sheriff.  The 
order  of  the  court  was  to  the  sheriff 
to  sequester,  and  not  to  the  relators 
'to  turn  anything  over  to  him.  The 
•only  direct  order  given  to  them  by 
the  court  was  that  given  by  It  after 
tliey  had  been  called  before  it  to' 
Answer  the  rule'  for   a  contempt   of, 


court  in  having  removed  the  money 
from  the  box  before  the' sheriff  took 

fiossesslon  6f  it.  Instead  of  mak- 
ng  that  fact  the  one  upon  which  the 
Issue  of  contempt  was  to  be  deter- 
mined, the  court  substituted  there- 
for the  neglect  of  these  parties  to 
comply  with  its  direct  order  (given 
for  the  first  time  to  them  on  the 
trial  of  the  rule)  to  produce  the 
money  before  2  o'clock  of  that  day. 
If  they  were  to  be  Imprisoned,  it 
would  not  be  for  a  disobedience  of 
orders  antedating  the  Issuing  of  the 
rule,  but  of  an  order  given  subse- 
quently to  and  pending  the  rule. 
The  act  charged  as  a  contempt  of 
court  should  be  one  which  preceded, 
and  not  one  which  followed,  the  is- 
suing of  the  rule.  Relators  were 
not  called  on  to  answer  for  this  lat- 
ter act,  even  if  It  could  be  consid- 
ered to  be  a  contempt  of  court.  If 
a  sheriff,  holding  a  writ  of  ft.  fa.  or 
a  writ  of  sequestration  could,  by 
making  a  demand  upon  a  party  hav- 
ing money  in  his  possession  to  de- 
liver the  same  to  him,  on  such  de- 
mand not  being  complied  with, 
cause  the  court  to  Issue  a  rule 
against  this  party  to  show  cause 
why  he  should  not  make  such  de- 
livery, and,  falling  so  to  do,  to  be 
punished  for  contempt,  the  contempt 
proceeding  would  become  an  easy, 
convenient,  general  substitute  for 
the  specific  legal  remedies  provided 
by  law  for  the  enforcement  of  rights, 
■where  specific  remedies  are  pro- 
vided by  law,  they  must  be  resorted 
to,  and  not  disregarded  through  a 
mere  change  In  the  form  of  proceed- 
Inm"). 

89.  Oxosa  xvfannoMii 

Order    of    payment    of    alimony    see 

Divorce    114    Cyc   6561. 
Inability   to   comply   with  order  see 

infra  t  24. 

90.  See  constitutloifB  and  stat- 
utes. See  also  Arrest  I  83;  Consti- 
tutional Law  H  447,  448;  and  infra 
i    134. 

91.  U.  S. — Nelson  v.  Hill,  89  Fed. 
477;  Mallory  Mfg.  Co.  v.  Fox,  20  Fed. 
409. 

-  Cal. — Knutte  v.  San  Francisco 
Super.   Ct.,  134  Cal.  660,   66  P  876. 

Ga. — 'Wood  V.  Wood,  84  Ga.  102, 
10  SE  601;  Clements  v.  Tillman,  79 
Ga.   451.  6  SB  194,  11  AmSR  441. 

111. — Struckmeyer  v.  Peo.,  133  111. 
A    336. 

Kan. — Cunningham  v.  Colofilal.  etc, 
Mortg.  Co.,  57  Kan.  678,  47  P  830. 

Mo.^<:oughlln  V.  ESilert,  89  Mo. 
285. 

N.  T.— Watson  v.  Nelson,  69  N.  T. 
536;  Coffin  v.  Coffin,  161  App.  DIv. 
,215,  146  NTS  665;  Matter  of  Bann- 
ing, 108  App.  DIv.  12,  95  NTS  467; 
Seaman  v.  'Whitehead,  18  Hun  64 
[rev  on  other  grounds  78  N.  T.  306, 
and  dlst  Seaman  v.  Duryea,  11  N.  T. 
324];  Welssenburger  v.  Williams,  81 
Misc.  397,  142  NTS  1027;  Fassett  v. 
Tallmadge,  14  AbbPr  188;  Hosack 
V.  Rogers,  11  Paige  603. 

S.  C. — Golson  V.  Holman,  28  S.  C. 
53,  4   SB  811. 

Vt.— In  re  Leach,  61  Vt  630;  In 
re  Bingham,   32  'Vt.   329. 

N.  B. — Petropolious  v.  Williams 
Co.,  Ltd.,  38  N.  B.  146  (holding  that 
an  arrest  under  an  execution  against 
the  body  for  a  money  demand  Issued 


by  a  court  of  equity  for  the  enforce- 
mAnt  of  a  decree  onerates  as  a  sat- 
isfaction of  the  debt),v 

Ont. — Berry  v.  Donovan,  21  Ont. 
A.  14  Faff  suh  pora.  Roberts  v.  Dono- 
van, 21  Ont  636]. 

92.  Ga. — Ayers  V.  Swall,  17  Oa. 
A   519.   87   SE  76S. 

Ind. — Perry  v.  Pernet,  165  Ind.  67, 
74    NB   609,    6   AnnCas    633. 

Kan. — In  re  Moran.  83  Kan.  616, 
112  P  94. 

Miss. — ^Vertner  v.  Martin,  18  Hiss. 
103. 

N.  T. — Dunford  v.  Weaver,  84  N.  T. 
446  [afl  21  Hun  349]  (attachment  of 
sheriff  for  escape  of  administrator 
ordered  to  pay  money):  Newell  v. 
Hall,  74  App.  DIv.  878,  77  NTS  610: 
Leslie  V.  Saratoga  Brewing  Co.,  33 
MIsa  118,  67  NTS  222  [alf  69  App. 
Div.  624  mem.  69  NTS  1138  mem]; 
Matter  of  Hahlin,  63  HowPr  601. 

Pa. — Morrison  ▼.  Blake,  83  Pa. 
Super.    290    (trust   funds). 

R.  L — Starkweather  v.  Williams, 
31  R.  I.  134,  76  A  662;  Jastram  v. 
McAuslan.  29  R.  I.  390,  71  A  464,  17 
AnnCas  820. 

S.  C. — Kennesaw  Mills  Co.  v. 
Walker.  19  S.  C.  104. 

Ont. — Prltchard    v.     Prltchard,    18      i 
Ont.  173. 

[a]  Baaaoa  for  rnle<— "In  regard 
to  the  enforcement  of  an  order  by 
attachment  there  may '  possibly  be 
some  difference  (alluded  to  In  some 
of  the  cases)  between  an  order  for 
the  payment  of  money  generally, 
and  tne  deliv.ery  of  property — a  spe- 
cl^c  thing,  such  as  a  horse,  a  watch, 
or  a  note.  In  the  former  case,  the 
order,  in  form  at  least,  is  something 
like  a  money  decree,  and  as  such 
may  be  supposed  to  run  counter  to 
the  aforesaid  provision  of  the  con- 
stitution, but  clearly  in  the  latter 
case  no  such  question  can  arise. 
We  consider  that  the  order  in  this 
case  to  turn  over  the  nioney  was 
something  more  than  mere  process 
for  the  coUectlbn  of  a  debt  which 
was  already  In  judgment,  and  the 
execution  returned  Unsatisfied.'  It 
was  In  effect  an  order  to  deliver  a 
specific  thing — specie  or  bank  bills , 
to  a  certain  amount — ascertained  to 
be  In  the  possession  or  under  the 
control  of  the  defendant;  and  the 
superadded  order  to  attach  him  in 
case  of  his  disobedience,  was  not 
within  the  provision  of  the  constitu- 
tion against  Imprisonment  for  debt." 
Kennesaw  Mills  Co.  v.  Walker,  19 
S.  C.   104,   111. 

93.  In  re  Dresser,  7  F.  Cas.  No. 
4,077. 

94.  Cal.— Ex  p.  'Cohn,  S6  Cal.  193. 
N.  T.— Matter  of  Strong,  111  App. 

DIv.  281,  97  NTS  459  taff  186  N.  T. 
684  mem,  79  NB  1116  mem];  Matter 
of  Mahoney,  88  App.  Div.  140,  84 
NTS  329;  Matter  of  Pelton,  57  Hun 
590,  10  NTS  642,  19  NTCIvProc  149; 
In  re  Bernhard,  48  Hun  620,  1  NTS 
226,  14  NTCIvProc  196;  In  re  Sny-  ' 
der,  34  Hun  302  [app  dlsm  103  N.  T. 
178,  8  NB  479];  Baker  v.  Baker,  23' 
Hun  366;  Matter  of  Kurtzman,  2 
NTS  656:  Hosack  v.  Rogers.  11 
Paige  608;  Woodhead's  Est.  Tuck. 
Surr.  92. 

S.  C. — Oolson  V.  Holma^,^4^-  C. 
53,   4   SE   811.  O 


■n>r  latar  oaaM,  a«*«loptiMBt«  and  ohangta  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nAmber. 
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has  been  held  that  the  order  should  not  be  enforced 
by  attachment  of  his  body  tintil  his  visible  property 
is  exhausted ;"  and  an  executor  cannot  be  punished 
for  contempt  in  not  obeying  an  order  to  pay  a  par- 
ticular \fund  which  he  has  already  paid  to  another 
ereditor  under  order  of  court.**  A  guardian's  fail- 
Mie  to  obey  a  court  order  directing  payment  has  also 
been  held  to  be  contempt,*^  but  this  doctrine  has  not 
met  with  universal  approval."  A  trustee  cannot 
be  punished  as  for  a  contempt  for  refusing  to  obey 
an  order  of  court  directing  a  payment  generally  and 
not  from  a  specific  fund;°°  nor  is  a  trustee  guilty 
of  contempt  in  failing  to  deliver  up  money  as  or- 
dered, where  the  trust  fimd  is  ptotly  made  up  of 
money  which  the  trustee  ought  to  have  received,  but '' 
has  not.'  An  assignee  for  the  benefit  of  creditors 
who  disobeys  an  order  directing  the  payment  of 
money  may  be  punished  as  for  contempt,'  although 
it  has  been  held  that  an  order  for  his  arrest  cannot 
be  enforced  where  payment  can  be  enforced  by  exe- 
cution.* But  an  int4*loentory  judgment  in  An  action 
on  contract  calling  for  the  payment  of  money,  al- 
though not  enforceable  by  execution  until  rendition 
of  the  final  judgment,  is  not  enforpeable  by  con- 
tempt proceedings.*  failure  to  obey  an  order  of 
court  r^uiring  the  repayment  of  certain  moneys 
into  court  is  a  contempt,"  and  in  Colorado  the  fail- 
ure to  pay  money  into  court  as  directed  by  an  order 
of  court  is  a  civil,  but  not  a  criminal,  contempt.' 
Under  a  statute  providing  for  the  enforcement  of 
judgments  by  punishment,  as  for  contempt,  where 
the  Judgpnent  requires  payment  of  money  to  an  o£&- 
cer  of  the  court,  contempt  proceedings  are  proper;^ 
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and  it  has  been  held  that  where,  under  the  statatis, 
the  court  has  power  to  require  the  delivery  to  a 
receiver  of  all  assets  including  money,  failure  to 
comply  is  contempt.*  In  some  oases  it  is  held  that 
attachment  for  contempt  for  failure  to  comply  with 
an  order  to  pay  money  lies  onlv  when  payment  can- 
not be  'enforc^  ^y  execution,*  although  where  the 
statute  authorizes  the  issuance  of  execution  on 
orders,  a  party  is  not  thereby  relieved  from  punish- 
ment for  contempt  for  disobedience  of  an  order 
in  any  case  in  w^icU  the  remedy  of  enforcement 
by  contempt  proceedings  then  existed.*"  A  person, 
however,  is  not  in  contempt  for  not  paying  money 
to  a  person  other  than  the  one  to  whom  it  is  di- 
rectly payable  according  to  the  terms  of  the  order, 
unless  such  person  is  expressly  authorized  by  the 
person  to  whom  it  is  payable  to  receive  it."  It  is 
clearly  contempt  on  the  part  of  officers  of  the  court 
to  fail  to  comply  with  court  orders  requiring'  the 
payment  of  money.*'  Thus  an  attorney  who  re- 
fuses to  obey  an  order  of  <^ourt  to  turn  over  money 
collected  bv  him  for  a  clieiut  may  be  imprisoned  for 
contempt;"  and  the  refusal  of  a  receiver  as  an 
officer  of  the  court  to  comply  with  an  order  to  pay 
money  into  court  found  to  be  in  his  hands  is  a 
contempt." 

Obligations  arising  ex.  delicto.  In  the  absence  of 
constitutional  or  statutory  prohibition  to  the  con- 
trary," diso]jiedience  of  an  order  to  pay  money  pur^ 
Buant  to  a  judgment  founded  on  an  obligation  aris- 
ing ex  delicto  may  be  punished  as  a  contempt." 

[i  14]  3.  Validity  of  M&ndate,  Ord«r,  or  Judg- 
ment— a.   In  GeneraL    Disobedience  of  a  void  itaan- 


Vt. — I<each  V.  Poabody,  6i  Vt.  48B, 
2   A    737. 

95.  Lafon  V.  Rts  Bxecutors,  3 
Mart.   N.  S.    (La.)    707. 

96.  Johnson's  Succ,  21  La.  Ann. 
297. 

9T.  Hand  v.  Haughland,  87  Ark. 
lOS,  112  SW  184;  Seaman  v.  Duryea, 
11  N.  T.  324. 

M.  Coffin  V.  Coffin,  161  App.  Dlv. 
216,  146  NTS  666  (holding  that  a 
failure  of  a  guardian  to  comply 
with  a  Judgment  directing  her  to 
pay  a  sum  of  money  to  the  ward 
cannot  be  made  the  basis  of  con- 
tempt proceedings) ;  Lelter's  App„  10 
WklyNC    (PaJ    226. 

«9.  In  re  Radtke,  10  Daly  (N.  Y.) 
119;  Ex  p.  French.  "S  Oh.  Dec.  (Re- 
print) 17i,  4  WklyLQai  309. 

1.  Williams  ▼.  Dwlnelle,  51  C!al. 
442. 

5.  In  re  Brick,  13  Daly  (N.  T.J 
"312;  Bristol  v.  Pearson,  109  N.  C. 
718,  13  SB  926;  In  re  Rowekamp,  11 
Oh.  Dec.  (Reprint)  639,  27  ClncLBul 
289. 

3.  Myers '▼.  Becker,  96  K.  T.  486 
[aff  29  Bun  667). 

4.  Potter  V.  Rosslter,  109  App. 
Dlv.    36.    95   NTS   1036. 

B.  Devlin  v.  Hlnman,  161  N.  Y. 
115,  66  NE  386:  Pritchard  v.  Pritch- 
ard.   18  Ont.  173. 

6.  Zobel  V.  Peo.,  49  Colo.  142.  Ill 
P  846. 

V.  GUdersleeve  v.  Lester.  68  Hun 
536.  22  NTS  1028  [all  139  N.  Y.  608 
mem,  35  NE  203  memi;  Cunningham 
V.  Hatch,  2  Misc.  101,  22  NTS  701,  23 
NTClvProo  82,   30  AbbNCas  31. 

8.  Ryan  v.  Klngsberry,  88  (3a.  361, 
14  SE  696;  Ollmore  v.  Gllmore,  40 
Me.  60. 

8.  Barrow  v.  Ollbert,  68  Ga.  70; 
GoodwilUe  V.  Ml^lmann,  56  111.  623; 
Mast  V.  Washtenaw  Clr.  Judge,  164 
Mlcb.  485,  117  NW  10S2;  Carnahan  v. 
Camahan.  143  Mich.  390,  107  NW  73, 
114  AnaSR  660,  8  AnnCaa  53;  North 
v.  North,  39  Mich..  67:  Haines  v. 
Haines,  36  Mich.  138;  Harris  v.  El- 
liott. 163  N.  T.  269.  67  NB  406,  31  NT 
ClvProc  42  [rev  48  App.  Dlv.  98.  62 
NTS  M2];  Myers  v.  Becker,  96  N.  T. 
486;  In  re  Dlsaosway.  91  N.  Y.  236; 


O-Oara  v.  Kearney,  77  N.  T.  423.  67 
HowPr  439:  Watson  V.  Nelson.  60 
N.  T.  636:  Seaman  v.  Duryea.  11  N. 
T.  324;  General  Electric  CTo.  v.  Sire, 
88  App.  Dlv.  498,  86  NYS  141;  Wal- 
ford  v.  Harris,  78  Hun  346,  29  NTS 
126;  Matter  of  Hess,  48  Hun  686,  1 
NTS  811;  Peo.  v.  Grant,  41  Hun  (N. 
T.)  861;  Jacquln  y.  Jacouln,  36  Hun 
(N.  T.)  878;  Peo.  v-  ROey.  26  Hun 
(N.  T.)  587;  Baker  v.  Baker,  23  Hun 
(N.  T.)  356;  Strobrldge  v.  Strobrldge, 
21  Hun  (N.  T.)  288;  Lansing  v.  Lan- 
sing, 4  Lans.  (N.  Y.)  377;  Schulte  v. 
Anderson,  48  N.  T.  Super.  133;  Ran- 
dall v.  Dusenbury,  41  N.  Y.  Super. 
456  [aff  51  HowPr  3671;  Ex  p.  Lat- 
son,  8  N.  Y.  Super.  696:  Klttel  v. 
Steuve,  11  Misc.  279.  32  NYS  272,  24 
NTClvProo  223,  1  NTAnnCas  99  [aff 
146  N.  T.  380.  41  NE  891;  Bets  v. 
Bucket,  24  NTS  487,  30  AbbNCas 
278;  Taber  v.  Jack,  12  NTS  645  [app 
dism  128  N.  T.  592  mem,  28  NE  261 
memi;  In  re  American,  3  NTSt  256; 
Perkins  v.  Taylor.  19  AbbPr  (N.  T.) 
146;  Pitts  V.  Davison,  12  AbbPr  (N. 
Y.)  385;  Dusenberry  v.  Woodward,  1 
AbbPr  (N.  Y.)  443;  Stockbrldge's 
Assignment,  58  HowPr  (N.  Y.)  128; 
Dawley  v.  Brown,  43  HowPr  (N.  Y.) 
17;  Gray  v.  Cook,  24  HowPr  (N.  Y.) 
432;  In  re  Seaman,  7  NYLegObs  70; 
Union  Trust  Co.  v.  Gage,  6  Dem.  Surr. 
(N.  Y.)  858;  Ferguson  v.  (Ximmlngs, 
1  Dem.  Surr.  (nT  Y.)  433.  See  also 
Rex  V.  Borden,  48  N.  B.  299  (execu- 
tion should  be  tried  first). 

[a]  Xhns  (1)  the  failure  of  a  pur- 
chaser at  a  mortgage  foreclosure  to' 
obey  an  order  directing  him  to  pay 
to  the  referee  the.  denclency  arising 
on  a  resale  made  In  consequence  of 
his  default  cannot  be  punished  as: 
for  a  contempt,  since  payment  could 
be  enforced  by  execution.  Bets  v. 
Buckel,  24  NYS  487.  80  AbbNCas 
278.  (2)  Disobedience  of  an  order 
to  pay  money  to  a  receiver  in  his 
proprietary  capacity,  where  execu- 
tion lies,  is  not  a  contempt.  General 
Electric  Co.  v.  Sire,  88  App.  Dlv.  498, 
86  NYS  141. 

10.  Rowley  v.  Feldman.  84  App.' 
Dlv.  400,  82  NYS  679,  IS  NYAnn&s 
173. 


.  U.  Sutton  v.  Sutton,  146  App. 
biv.  846,  130  NYS  368;  Peo.  v.  King, 
9  HowPr  (N.  Y.)  97. 

[a]  mns  failure  to  pay  alimony 
to  the  wife's  attorney  is  not  con- 
tempt when  the  order  directed  pay- 
ment to  the  wife.  Sutton  v.  Sutton, 
146   App.   Dlv.    845.    130   NYS    368. 

^a.  Ex  p.  Haley.  37  Mo.  A.  662; 
Cnark  V.  Blnlnger,  76  N.  Y.  344;  Peo. 
v.  Anthony,  7  App.  Dlv.  132,  40  NYS 
279  [aft  161  N.  Y.  620.  mem,  46  NE 
1133  mem];  Steele  v.  Ounn,  3  NYS 
692. 

13.  Smith  V.  McLendon,  59  Ga. 
523;  Cotton  v.  Sharpstein.  14  'wist 
226,  80  AmD  774. 

[a]  Baoson  tot  ral»i— "Imprlson- 
ment  under  an  attachment  for  con- 
tempt, to  compel  obedience  by  an 
officer  of  court  to  a  lawful  order  to 
pay  over  money  which  he  has  coU 
lected  in  the  course  of  his  ofQcial  or 
professional  duty,  is  not  imprison- 
ment for  debt.  It  Is  sound  dis- 
ciplinary dealing  with  an  unruly 
member  of  the  forensic  household. 
One  who  lives  and  moves  within  the 
precincts  of  the  court  misbehaves, 
to  the  injury  of  a  person  who  has 
trusted  him,  and  whose  confidence 
he  has  abused,  and  the  court  orders 
him  to  make  redress.  He  refuses, 
and  the  court,  as  the  minister  of 
law,  chastens  him  by  Imprlsbnment, 
and  endeavors  to  coerce  obedience.  It 
it  true,  he  Is  a  debtor;  bu,t  he  is 
more  than  a  debtor — he  Is  an  assist- 
ant In  the  affairs  of  justice,  and  as 
sucli.  bears  a  peculiar  and  special 
relation  to  the  law.  Through  that 
relation  the  court  acts  upon  him. 
treating  him.  not  as  a  mere  debtor 
who  will  not  pay,  but  as  a  domestic 
of  the  law  who  refuses  to  obey  his 
master."  Smith  v.  McLendon,  69  Ga. 
623,    627. 

14.  Davis  Colliery  Co.  v.  Chorlerox 
Sugar  Co.,  167  Mich.  102,  121  NW 
292;  Pawkes  v.  Orlffln,  18  Ont.  Pr. 
48. 

15.  See  constitutional  and  statu- 
tory provisions. 

10.      Ala. — ^Ex    p.    Hardy,    68    Ala. 
303. 
Oa. — Smith   V.   McLendpn,    59    Oa. 
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date,  Older,  judgment,  or  decree,  or  one  issned  by  a 
court  without  jnrisdiction  of  the  snbject-matter  and 
parties  litig^ant,  ia  not  contempt.^^  But  the  fact  that 
the  order  ia  in  pait  void  does  not  justify  violation 
of  the  valid  parts  thereof.'*  The  lack  of  jurisdiction 
must  be  such  as  is  manifest  in  the  inception  of  the 
proceeding,  and  not  that  which  develops  through  the 


613;  Harris  v.  Bridges.  67  Oa.  407, 
24  AmR  49G. 

111.— Peo.   v.   Cotton,   14   111.   414. 

L«. — State  V.  Judge  First  Judicial 
Dist.,  60  La.  Ann.  662.  23  S  478. 

8.  C. — Lorick  v.  Motley,  69  S.  iC. 
667.  48  SE  614. 

Wis. — In  re  MeKSett,  106  WU.  2»1, 
81  NW  419. 

[a]  Vhaa,  where  a  party  to  a  civil 
suit  disregards  an  order  of  court  re- 
straining him  from  trespassing  on 
lands  of  another,  he  may  be  re- 
quired to  pay  the  damages  resulting 
from  the  trespass  in  contempt  pro- 
ceedings on  pain  of  imprisonment. 
Lorlok  V.  Motley,  69  S.  C.  667,  48  SB 
614. 

17.  U.  S. — Brougham  v.  Oceanic 
Steam  Nav.  Co.,  206  Fed.  8S7,  126 
CCA  821:  In  re  Johnson,  etc.,  Lumber 
Co.,  161  Fed.  207.  80  CCA  2B9:  U.  S. 
V.  Atchisdn.  etc.,  R.  Co.,  142  Fed.  176; 
In  re  Monroe.   46   Fed.   52. 

Ala. — Covlntrton  County  Bd.  of 
Revenue  t.  Merrill,  193  Ala.  621.  68 
S  971:  Watson  v.  Scarborough,  147 
Ala.   6S9,   40  S  672. 

Ark.— Ex  p.  Hunt.  100  Ark.  419,  140 
8W  710. 

Cal. — Tomsky  v.  San  Francisco 
Super.  Ct.,  131  Cal.  620.  63  P  1020; 
fix  p.  Clark.  126  Cal.  235,  68  P  546, 
77  AmSR  176,  46  LRA  836:  Ex  p. 
Truman,  124  Cal.  387.  67  P  223;  Ex  p. 
Wldber,  91  Cal.  367,  27  P  733;  Brown 
V.  Moore,  61  Cal.  432;  Peo.  v.  O'Neil, 
47  Cal.  109. 

D.  C. — Drew  v.  Hogan,  26  App. 
Dtv.  65.  S  A,nnCaa  589. 

Qa.— James  v.  Park,  146  Ga.  866,  89 
BE  <16;  Einstein  v,  Lee,  89  Oa.  ISO, 
15  SE  27, 

Hawaii, — Andrews  v.  Whitney,  21 
Hawaii  264. 

Ill— Pt'O.    V     Proiity,    262    111.    218, 

lOi  HE  SS7,  Bl   LRANS  1140,  AnnCas 

1915B    156;    Lester    v.    Peo.,    160    111. 

41)S,    33   NB   28T.   31    ME  1004.   41  ^Am 

flR    3  76;    Darst    v.    Peo.,    62    111.    806; 

Walton  V,  Devellns,  tl  111.  201;  Ex  p. 

■I'Jiatcher.  7   111.   167^  Powers  v,  Phll- 

'llpa,  166  in.  A.  407;  .■X.ldrlch  v.  Maher. 

153  lil.  A.  413:  .Snyder  v.  Powell.  133 

111.  A.   193:   Early  v.  Peo.,   117  111.  A. 

•«0?;    Keenan    v,    Peo.,   68    III.   A.    241: 

Weieley  V.  Veo.,  51  111.  A.  61  [aff  166 

111,  491,   40  NE  BOO], 

In  a, — MeKlnnev  v.  Frankfort,  etc., 
-R.  Co..  HO  Ind.  95,  38  NE  170,  89  NE 

■boo; 

'•'  leir'a. — ^Ex  p.  Grace,  12  Iowa  208,  79 
•ArtD  629. 

'  -  Kkn.— In  re  Jewett.  69  Kan.  880, 
886,  77  P  667  [clt  Cyc]. 

La.^— State  v.  SommervUle,  106  La. 
"27».   29   S   706. 

Me.— cull  V.  Pike,  66  Me.  860. 
■    "Mich. — Brlggs  V.   Cass  Cir.  Judge, 
178  Mich.  28,  144  NW  601;  Haines  v. 
Haines,  35  Mich.   188.  , 

Minn.— State  v.  Wilcox,  24  Minn. 
148. 

Miss. — MeHenry  v.  State,  91  Miss. 
662.  44  S  831,  16  LRANS  1062. 

Mo. — In  re  Letcher,  190  SW  19; 
St.  Louis,  etc.,  R.  Co,  V,  Wear,  136 
Mo.  230,  36  SW  857,  668,  83  LRA 
641. 

Mont.— State  v.  District  Ct.,  21 
Mont.  166.  53  P  272,  69  AmSR  646. 

Nev. — Cllne  v.  Langan,  81  Nev. 
289,  101  P  653;  Ex  p.  Gardner,  22 
Nev.  280.   39  P  670. 

N.  J. — Smith  V.  Smith.  80  N,  J. 
Eki.  478,  86  A  226;  Forrest  v.  Price, 
62  N.  J.  Eq.  16.  29  A  215  laflT  63  N. 
J.  Eq.  693,  36  A  1130];  Dodd  v.  Una. 
40  N.  J.  Eq.  672,  6  A  166. 

N.  M.— Ex  p.  Fullen,  17  N.  M.  394. 
128  P  64. 

N.  T. — ^Matter  of  Berman.  173  App. 
Dlv.  689,  160  NTS  79;  Archer  v. 
Hesse,    164    App.    Dlv,    493,    160    NYS 


296;  Matter  of  HoUe,  160  App.  Div. 
a69,  146  NTS  888;  Kroner  v.  Reilly, 
49  App.  Div,  41,  88  NTS  527;  Fisher 
v.  Nash,  47  App.  Div.  284,  62  NTS 
646;  Faulkner  v.  Morey,  22  Hun  897; 
Phillips  V.  Hudson  Film  Co..  82  Misc. 
398.  143  NYS  761;  Davidson  v.  Un- 
ger.  139  NTS  167;  Sleburg  v.  Paddell. 
134  NTS  403;  In  re  Kepecs,  123  NTS 
872:  In  re  Crary,  9  NTCivProo  168; 
Perkins  v.  Taylor,  19  AbbPr  146; 
Kennedy  v.  Weed.  10  AbbPr  62. 

N.  C. — ^Daniel  v.  Owen,  72  N.  C. 
840. 

N.  D. — State  V.  McGahey,  12  N. 
D.  686,  97  NW  865,  1  AnnCas  660: 
Forman  v.  Healey,  11  N.  D.  668,  93 
NW  866. 

Oh. — Ex  p.  Morris.  28  Oh.  Cir.  Ct. 
611;  Hunt  v.  State,  27  Oh.  Cir.  Ct. 
16;  In  re  Grear,  9  OhS&CP  299,  5 
OhNP  312. 

Okl. — Fluke  V.  Canton,  31  Okl. 
718,  123  P  1049. 

Or.T— State  v.  Outridge,  46  Or.  216, 
80  P  98.  - 

Pa. — Com.  V.  Sage,  160  Pa.  399,  28 
A  863;  Com.  v.  Porter.  24  Pa.  Dist 
668. 

Philippine.- Weigall  v.  Shuster,  11 
Philippine  340. 

Porto  Rico. — Ex  p.  Le  Hardy,  17 
Pq>to  Rico  986;  Coll  v.  Leake,  17 
Ptmo  Rico  823;  Nunez  v.  Nussa,  14 
Porto  Rico  190. 

S.  C. — State  V.  Scarborough.  70  S. 
C.  288.  49  SE  860;  State  v.  Rice,  67 
S,  C.  236,  45  SE  153;  State  v.  Nathans, 
49  S.  C.  199,  27  SE  62. 

Tenn. — Lindsay  v.  All«t>,  118  Tenn. 
617,  82  SW  648. 

Tex. — ^Kansas  City,  etc..  R.  Co.  v. 
Cole.  (Civ.  A.)  146  SW  1098;  Good- 
fellow  V.  State,  68  Tex.  Cr.  471,  110 
SW  766;  Ex  p.  Duncan,  (Cr.)  62  SW 
758. 

Utah. — ^Toung  v.  Cannon,  2  Utah 
660. 

Wash. — State  v.  Prendergast,  89 
Wash.  132,  81  P  324;  State  v.  Mc- 
Faul,  27  Wash.  286,  67  P  664;  SUte 
V.  Winder,  14  Wash.  114,  44  P  125. 

W.  Va. — Hebb  v.  Tucker  County 
Ct.,  48  W.  Va.  279,  87  SE  676;  Ruhl 
V.  Ruhl,  24  W.  Va.  279:  State  v.  Har- 
per's Ferry  Bridge  Co.,  16  W.  Va, 
864. 

Bng. — Rex  v.  HoUis,  2  Stark.  686, 
8  E<Aj  620;  Curtis  v.  Bligh.  8  Jur. 
1162. 

Ont. — McLeod  v.  Noble.  28  Ont 
628;   Raid  V.   Graham.   26   Ont.   126. 

[a]  mna,  the  violation  of  an  or- 
der compelling  a  defendant  to  pro- 
duce all  his  books  for  inspection  on 
a  mere  suspicion  that  they  might 
contain  some  evidence  favorable  to 
plalntiflt,  against  positive  evidence 
to  the  contrary,  will  not  warrant  a 
commitment  for  contempt,  as  it  is 
clearly  unauthorized.  Ex  p.  Clarke, 
126  Cal.  235.  58  P  546,  77  AmSR  176, 
46  LRA  836. 

[b]  It  ia  essential,  where  a  con- 
tempt is  charged,  that  it  appear  that 
the  court  against  whom  the  con- 
tempt is  charged  to  have  been  com- 
mitted had  Jurisdiction  of  the  case 
in  which  it  is  alleged  to  have  been 
committed.  Early  v.  Peo.,  117  111.  A. 
608. 

'  [c]  Where  tlugre  la  douM  as  to 
whether  an  order  of  the  court  is  still 
in  force  it  Is  Improper  to  enforce 
payment  by  contempt  process.  State 
V.  Smith.  42  Mont.  211,  111  P  732. 

[d]  Where  aa  attorney  aoted  In 
good  faith  in  proceeding  with  a  trial, 
notwithstanding  an  order  staying 
proceedings,  believing  that  the  stay- 
ing order  was  unauthorized,  as  did 
the  Justice  before  whom  the  cause 
was  brought  to  trial,  he  was  not 
guilty  of  contempt.    Oakley  v.  Coka- 


hearing  and  detem^ination  of  the  cause;"  hence,  it 
is  no  bar  to  the  conclusiveness  and  sentence  for  con- 
tempt that  the  court  was  investigating  a  matter  over 
which  it  was  finally  ascertained  to  have  no  jurisdic- 
tion.^ In  New  Jersey  the  orphans  court  has  no 
authority  to  attach  an  executor  for  contempt  on 
failing  to  turn  over  the  assets  of  the  estate  to  his 

lete,  16  App.  Dlv.  66,  44  NTS  1070. 

[e]  The  eoadnet  of  an  attorney 
talatlnr  on  hla  right  to  urgu*  the 
law  as  applicable  to  the  facts  of  his 
case,  after  b^lng  told  by  the  court 
that  he  had  no  right  to  argue  the 
law  to  the  Jury,  does  not  constitute 
contempt  of  court,  as  an  attorney  in 
his  argument  has  a  right  to  state  his 
theory  of  the  law  and  to  argue 
whether  or  not  the  evidence  would 
render  his  client  liable.  Ex  p.  Bui- 
lington,  66  Tex.  Cr.  266,  146  SW 
1190. 

ff]  mvalid  order  notwlthataaOlac 
jnriaOlottoa, — "It  is  a  misconception 
to  suppose  that  only  in  a  case  where 
the  court  has  no  Jurisdiction  over  the 
particular  suit  can  one  safely  dis- 
obey the  ordsB  of  a  court.  A  court 
urT(  -      ■ 


Tsdictlon,   In   a  general 


may   have   lu 

sense,  of  the  particular  sult."a8  re- 
gards both  its  subject-matter  and 
the  parties  to  It,  and  yet  the  court 
may  make,  in  the  trial  of  that  par- 
ticular case,  an  order  which,  regard 
being  had  to  the  nature  of,  the  suit, 
the  court  has  no  power  whatever  to 
make.  Such  an  order  Is  an  absolute 
nullity,  not  a  mere  irregularity;  and 
both  where  general  Jurisdiction  at 
all  to  entertain  the  particular  cause 
Is  wanting,  and  also  where,  such 
general  Jurisdiction  existing,  the 
court.  In  the  progress  of  the  trial  of 
the  particular  cause,  makes  an  order 
wholly  void,  there  is  wanting  utterly 
the  predicate  for  any  contempt 
process  for  disobedience  to  such  or- 
der. .  .  .  The  reason  why  one  is 
not  guilty  of  contempt  In  disobeying 
the  order  of  the  court,  passing  on 
an  unconstitutional  statute.  Is  not 
that  the  court  did  not  have  jurisdic- 
tion to  decide  whether  the  act  was 
constitutional  or  unconstitutional, 
but  because  an  order,  made  in  pur- 
suance of  an  unconstitutional  stat- 
ute, is  a  mere  nullity,  a  thing  beyond 
the  power  of  the  court  to  miuce.  The 
court,  of  course,  has  the  Jurisdiction, 
generally,  both  of  the  subject-matter 
and  of  the  parties  in  every  such  case, 
and  the  right — which  is  what  Juris- 
diction means — to  hear  and  deter- 
mine the  constitutionality  of  the 
statute;  but  If,  In  so  exercising  this 
Jurisdiction,  if  in  so  hearing  and  de- 
termining that  question,  it  deciders 
the  act  to  be  constitutional  when  it  Is 
unconstitutional,  and  makes  an  order 
in  pursuance  of  such  decision  which 
one  disobeys,  he  is  not  guilty  of  cot1^ 
tempt,  not  because  the  court  did  not 
have  Jurisdiction  to  decide  the  ques- 
tion rightly  or  wrongly,  but  because 
the    order    Is    absolutely    beyond    the 

gower   of   the   court   to   make."      Mc- 
[enry  v.  State,  91  Miss.  662,  676,  676. 
44   S  831,   16   LRANS  1062. 

18.  Kaner  v.  Clerk,  108  111.  A.  287: 
Ex  p.  Tinsley,  37  Tex.  Cr.  {17,  40 
SW  306 

19.  Ex  p.  Wimberty,  57  Miss.  437. 
ao.     U.  S.  V.  Shipp,   203  U.   S.   568. 

27  set  166,  61   L.  ed.   319,   8  AnnCas 
265;   In  re  Williamson,   26  Pa.   9,   67  ' 
AmD  374. 

[a]  Thna  lack  of  jurisdiction  In  a 
federal  circuit  court  of  a  petition 
for  habeas  corpus,  or  in  the  supreme 
court  of  the  appeal  from  an  order 
denying  the  writ,  does  not  enable 
persons  to  disregard  without  liabil- 
ity to  process  for  contempt  an  .order 
of  the  supreme  court  staying  all  pro- 
ceedings and  retaining  custody  of 
the  appellant  pending  the  appeal, 
since  the  court  necessarily  has  Juris- 
diction to  decide  whether  the  case  Is 
?roperly  before  It.  U.  S.  v.  Shipp. 
03  U.  S.  563,  27  SCt  166,  61  L.  ed. 
319.  8  AnnCas  266. 


For  later  caaea,  davelopmeata  and  ohaafM  in  the  law  see  cumulative  Annotatlona,  same  title,  page  and  note  number. 


§§  14-17] 


CONTEMPT 


[13  C.  J.]     16 


coezecntor  while  he  is  still  in  o£9ce.''  In  New  Yoik 
a  subpoana  issued  by  the  distriet  attorney  requiring 
a  witness  to  appear  before  the  grand  jury  is  a  man- 
data  80  as  to  make  a  party  guilty  of  advising  dis- 
obedience thereof  guilty  of  criminal  contempt. 

[(15]  b.  Entiy  of  Order.  Some  authofities 
hold  that  an  order  for  disobedience  of  which  an  at- 
tachment against  the  person  can  issue  must  have 
been  duly  entered  of  record;^  but  it  has  also  been 
held  that  there  may  be  a  criminal  contempt  of  court 
in  disobeyii^  an  order  neither  filed  nor  entered, 
provided  the  parties  had  notice  of  it.'^ 

[%  16]  c.  Erroneous  Judgment  or  Order.  Since 
an  order,  judgment,  or  decree  of  a  court  having 
jurisdiction  of  the  parties  and  the  subject  matter 
cannot  be  collaterally  attacked,*'  but  must  be  modi- 
fled  or  vacated  if  erroneous,  by  application  to  the 
court  therefor,^  disobedience  of  an  order  made  by 
a  court  within  its  jurisdiction  and  power  is  a  con- 
tempt, although  the  order  may  be  clearly  errone- 

n.  Smith  T.  Smith,  80  N.  J.  Bq. 
478.  85  A  226  (under  Orphans  Court 
Act  i  152). 

S8.  Peo.  V.  Andrews,  1»7  N.  T.  58, 
90  NB  347,  18  AnnCas  817. 

as.  U.  S.  V.  Day,  25  F.  Cas.  No. 
14,934:  Garia'  App..  185  Pa.  497.  39 
A  lllO;  Taliaferro  v.  Horde,  1  Rand. 

i22  Va.)  242;  Ballard  v.  Tomllnson, 
8  L.  T.  Rep.  N.  S.  615. 
[a]  Thus  (1)  a  court  has  no  Juris- 
diction to  punish  as  a  contempt  an 
act  of  disobedience  to  an  order  which 
it  intended  to  make,  but  which  in 
fact  was  never  entered.  Ex  p.  Bus- 
klrk.  72  Fed.  14,  18  CCA  410.  (2)  An 
attachment  agralnst  a  person  for  fail- 
ure to  turn  over  property  to  the  com- 
mittee of  a  lunatic  can  be  baaed  only 
on  an  order  of  court  duly  entered. 
Mere  request  of  the  committee  Is  not 
enougrh.  Gteris'  Appi.,  186  Pa.  497,  89 
A  1110. 

84.  Daly  v.  Ambers,  126  N.  Y. 
490.  27  NB  1088:  Ehret  v.  Rtntrler,  70 
Miso.  627.  129  IfTS  546  [rev  on  other 
frounds  144  App.  DJV.  480.  129  NTS 
£61  (app  dlsm  204  V.  T.  638  mem,  98 
NB  1102  mem)];  Heam  v.  Tennant, 
14  Ves.  Jr.  136.  137,  38  Reprint  473 
(where  defendant  and  his  attorney 
were  committed  for  contempt  In  vio- 
lating an  order  because  they  were 
present  in  court  when  the  motion 
for  an  injunction  was  made,  although 
they  left  before  the  decision  was 
announced  or  the  order  signed;  and 
Lord  BIdon  said:  "If  these  parties, 
by  their  attendance  in  Court  were 
apprised,  that  there  was  an  Order, 
that  is  sufHcient;  and  I  cannot  at- 
tend to  a  distinction  so  thin,  as  that 
Ijersons.  stan<llr(r  here  until  the  m- 
ment  the  Lord  Chancellor  is  about  to 
pronounce  the  Order,  which  from  all. 
that  passed,  they  must  know  will  be 
pronounced,  can  by  getting  out  of 
the  Hall  at  this  Instant  avoid  all  the 
consequences"):  Reg.  v.  Uortlock.  7 
Q.  B.  459.  53  ECL  469,  116  Reprint 
662  (holding  jthat.  when  a  party  was 
served  with  notice  of  an  order,  dis- 
obedience thereof  was  contemnt.  al- 
though the  order  was  not  completed 
and  entered  until  at  an  adjourned 
session). 

85.  Russell  V.  Mohr,  etci.  Co..  10? 
Ga.  563,  29  SE  271:  Perry  v.  Pemet. 
165  Ind.  67,  74  NE  609.  6  Ann(7aii 
633;  and  cases  Infra  notes  26.  27.  See 
also  Judgments  [28  Cyo  1066];  Orders 
[29  Cyc  J  621]. 

86.  Silllman  v.  Whitmer,  173  Pa. 
401.  407.  34  A  66  (where  the  court 
said:  "If  decrees  complained  of  as 
unjust  or  improvident  be  made  .  .  . 
the  remedy  is  by  apnltcation  to  that 
court  to  vacate  or  modify  them.  The 
remedy  susrgested  here  Is  to  disobey 
them;  while  not  altogether  new,  It  is 
a  somewhat  rare  one;  It  was  pro- 
claimed in  1776  in  a  paper  known  as 
The  Declaration  of  Independence;' 
we  do  not  know  that  in  this  country 
it  has  been  successfully  resorted  to 
since.     Perhaps,  in  thus  noticing  it. 


we  have  given  mor«  importance  to 
the  argument  than  the  weight  of  it 
would  seem  to  warrant,  but  we  have 
done  so  in  the  hope  that,  in  the  fu- 
ture, reputable  counsel  will  not.  seek 
to  maintain  a  proposition  so  utterly 
subversive  of  an  orderly  administra- 
tion of  justice,  and  one  which  will 
inevitably  bring  no  end  of  trouble 
to  any  client  who  acts  upon  it"), 

37.  U.  S. — Brougham,  v.  Oceanic 
Steam  Nav.  Co.,  205  Fed.  867.  126 
OCA  821. 

Ark.— Meeks  v.  State,  SO  Ark.  679, 
98   ST7  378 

Colo. — Smith  V.  Schllnk,  44  Colo. 
200,  99  P  666. 

Qa. — Russell  v.  Mohr-Weil  Lumber 
Co.,  102  Ga.  663,  29  SE  271. 

.111. — Swedish-American  Tel.  Co.  v. 
Fidelity,  etc.,  Co.,  208  111.  662,  70  NE 
768;  Tolman  v.  Jones,  114  111.  147,  28 
NE  464-  Burdette  v.  Munger,  144  111. 
A.  164;  Nelson  Co.  v.  London  Guaran- 
tee, etc.,  Co.,  132  111.  A.  10;  Butler 
V.  Champlln.  124  111.  A.  29;  Elmstedt 
v.  Pec,  102  111.  A.  231;  French  v. 
Commercial  Nat.  Bank,  79  111.  A. 
110(  Keenan  v.  Peo..  68  III.  A.  241. 

Mo.— SUte  v.  Horner.  16  Mo.  A.  191. 

N»br. — ^Jenkins  v.  State,  69  ,  Nebr. 
68.  80  NW  268.  60  Nebr.  205,  82  NW 
622;  Nebraska  Children's  Home  Soc. 
V.  State,  67  Nebr.  765,  78  NW  267. 

N.  J. — Forest  v.  Price,  52  N.  J.  Bkj. 
16,  29  A  215  [aff  63  N.  J.  Eq.  693, 
36  A  1180].  , 

N.  T. — Peo.  y.  Bergen,  63  N.  T. 
404;  Aiken  v.  Aiken,  96  Misc.  661.  160 
NTS  876;  Peo.  v.  Grant,  13  NTClv 
Proc  805  [rev  on  other  grounds  60 
Hun  243.  3  NTS  142];  Arctic  F.  Ins. 
Co.  V.' Hicks,  7  AbhPr  204;  Shults  ▼. 
Andrews,  64  HowPr  878;  Higbie  v. 
Bdgcrton,  8  Paige  263. 

Or.— State  v.  Gray,  42  Or.  261,  70 
P  904,  71  P  978. 

Pa. — Silllman  v.  Whitmer,  178  Pa. 
401.  84  A  66. 

R.  I. — Starkweather  v.  Williams,  (1 
R.  I.  134.  76  A  662. 

S.  C. — SUte  V.  Nathans,  49  S.  C. 
199,   27  SE  62. 

S.  D. — In  re  Taber,  IS  8.  D.  62,  82 
NW   398.  y 

Tenn. — In  re  Vanvaver,  88^  Tenn. 
334.  12  SW  786. 

ffex. — Ex  p.  Kruegel.  47  Tex.  O. 
607.  88- SW  1020. 

Wash. — etate  v.  Erickson,  66  Wash. 
6S9.  120  P  104. 

Wyo. — Laramie  Nat.  Bank  v.  Stein- 
hoff,  7  Wyo.  464,  £3  P  299. 
B.  C. — Lcberry  v.  Braden,  7  B.  C.  408. 

[a]  One  may  qaesttaa  tlie  order 
which  he  is  charged  with  refusing  to 
obey  only  in  so  far  as  he  can  show 
it  to  be  absolutely  void.  Clark  v. 
Burke.  163  111.  334,  46  NE  236.  See 
also  siipra  |  14. 

as.  Cape  May,  etc..  R.  Co.  v.  John- 
son, 35  N.  J.  Eq.  422;  Peo.  v.  Sturte- 
vant.  9  N.  T.  268.  69  AmD  636;  Law- 
son  V.  Tyler,  98  App.  Dlv.  10,  90  NTS 
188;  State  v.  Harper's  Ferry  Bridge! 
Co.,  16  W.  Va.  864;  and  cases  supra 


ous.^  Likewise,  the  fadt  that  the  order  waa  im- 
providently  granted,"  or  irregularly  obtained,"  will 
not  excuse  disobedibnee.  It  has  even  been  held  that 
a  party  may  be  guilty  of  contempt  for  disobeying 
an  order  which  was  miuduleutly  obtained.^  Where, 
however,  a  bill  on  which  an  interlocutory  injunction 
is  based  has  been  dismissed,  defendant  cannot  be 
punished  for  contempt  in  disregarding  the  injunc- 
tion, although  the  order  of  dismissal  was  erroneous.^ 
[$  17]  d.  Uncertain  or  Indefinite  Order.  To  jus- 
tify adjudging  one  guilty  of  contempt  for  the  al- 
lied violation  of  an  order,  the  order  must  be  so 
clearly  expressed  that  when  applied  to  the  act  com- 
plained of  it  will  appear  with  reasonable  certainty 
that  it  has  been  violated.**  Hence,  a  party  cannot 
be  punished  for  contempt  for  failure  to  obey  an 
order  which  is  contradictory,**  or  for  failing  to  do 
something  not  specified  in  the  order.**  A  court 
order  is  not  uncertain  or  indefinite,  however,  be- 
cause it  is  alternative  in  form,**  is  not  dated,**  or 

note  27. 

39.  Cape  May,  et&,  R.  Co.  v.  John- 
son. 36  N.  J.  Eq.  422;  Gould  v.  Root, 
4  Hill   (N.  Y.)   664. 

30.  Harris  v.  Clark,  10  HowP* 
(N.  Y.)  416.  But  compare  Powers  v. 
Phillips,  166  111.  A.  407  (holding  that 
the  violation  of  a  decree  will  not  be 
adjudged  contempt  if  such  decree 
was  obtained  by  consent  and  by  cor- 
rupt means). 

31.  Bill  Board  Pub.  Co.  v.  Mc- 
Oarahan,  180  111.  A.  642.     • 

38.  U.  S.— In  re  Huntley,  85  Fed. 
889.  29  CCA  468. 

Colo. — Roberson    v.    Peo.,    40    CToIo.. 
119,  90  P  79. 

Ind. — Prlvett  v.  Pressley,  62  Ind. 
491;  Rielay  V.  Whitcher,  18  Ind.  468. 

Mo. — In  re  Zlegenhein,  (A.)  187  SW 
893 

N.  Y. — Coffln  V.  Coffln,  161  App.  Dlv. 
216.  146  NYS  666;  Ziegfeld  v.  Nor- 
worth,  148  App.  Dlv.  186,  183  NYS 
208;  Moore  v.  Smith,  70  App.  Dlv. 
614.  74  NYS  1089. 

Pa.— Bauer  v.  Byrd,  245  Pa.  441,  »1 
A  850. 

Va. — ^Blrchett  v.  Boiling,  6  Munf. 
(19  Va.)  443. 

Bng. — Townend  v.  Townend,  93 
L.  T.  Rep.  N.  S.  680  (failure  to  desig- 
nate time  or  place  for  doing  act).    -    , 

Nj  B. — Rex  V.  Borden.  43  N.  B.  299. 

[a]  Shas  (1)  the  fact  that  a  referee- 
in  partition  for  a  long  time  Improp*' 
erly  withheld  payment  from  a  party - 
of  her  distributive  share  of  moneys 
in  his  hands,  payable  to  her  under 
the  judgment,  was  no  justlflcattoa^ 
for  holding  him  as  for  a  contempt  hi 
falling  to  comply  with  an  order  di- 
recting plaintiff  In  the  action,  but 
not  the  appellant,  to  proceed  there- 
with, and  to  continue  therein  with 
all  re<UK>nabIe  dispatch  to  jvdgmAnt. 
Youk<>r  V.  Touker,  122  App.  Dlv.  901, 
106  NYS  810.  (2)  An  assignee  for 
the  benefit  of  creditors  cannot  be 
attached  for  contempt  In  not  comply- 
ing with  an  order  directing  htm.  In 
general  terms,  to  distribute  the 
funds  remaining  in  his  hands,  after 
deducting  fees,  costs,  and  comimis- 
slons  pro  rata  among  a  large  num- 
ber of  creditors,  where  the  amount  to 
be  paid  to  each  creditor  is  not  specl- 
fled  by  such  order.  Ross  y.  Butler, 
67  Hun  110,  10  NYS  444,  19  NYCiv 
Proc  162. 

[b1  improper  designatioiu — Refusal 
to  deliver  property  to  a  receiver 
where  the  property  Is  not  properly 
designated  Is  not  contempt.  C»sse- 
lear  v.  Simmons,  8  F>atge  (N.  Y.  )  273. 

33.  Bauer  v.  Byrd.  246  Pa.  441, 
91  A  860. 

94.  McKelsey  v.  Lewis,  8  AbWNCas 
(N.  Y.)  61;  Tlnkey  v.  Langdon.  60 
HowPr  (N.  Y.)  180  [app  dlsm  22  Hun 
816]. 

35.  In  re  Morris,  45  Hun  (N.  Y.) 
167. 

36.  State  V.  Brophy,  38  Wis.  418 
(holding  that  a  sherift  is  not  ex- 
cused from  levying  an  execution  be- 
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bears  an  erroneons  date." 

[i  18]  4.  Change  of  Oonditioiu  after  Lnmaace 
of  Order.™  Change  of  oondltiohs  subsequent  to  the 
making  of  a  court  order  may  constitute  sufficient 
justification  for  disregarding  such  order." 

[i  19]  6.  Stay  or  Review  of  Proceedings.^ 
Where  steps  taken  to  review  an  order,  judgment,  or 
decree  by  appeal,  writ  of  error,  certiorari,  or  other 
authorized  proceeding  amount  to  supersedeas,  it  is 
not  contempt  to  refuse  to  act  under  the  order  of 
the  trial  court.*^  On  the  other  hand,  any  attempt 
to  carry  out  the  order  during  the  pendency  of  the 
proceedings  for  review  will  be  adjudged  contempt," 


although,  if  the  party  so  acting  has  no  knowledge  of 
the  appeal  and  supersedeas,  he  is  not  in  contempt;^ 
and  where  a  'stay  of  proceedings  on  defendant 's  mo- 
tion is  granted  until  the  hearing  and  determination 
of  the  motion,  plaintifE  is  not  punishable  for  con- 
tempt in  proceeding  after  denial  of  the  motion,  be- 
cause he  did  not  wait  until  a  formal  order  on  the 
decision  had  been  actually  entered.**  If  the  action 
to  review  does  not  operate  as  a  supersedeas,  execu- 
tion of  the  order  of  the  court  of  first  instance  is  not 
suspended  during  the  pendency  of  the  proceedings.*" 
Disi«gard  of  a  supersedeas  afterward  vacated  is  not 


cause  of  the  fact  that  It  Is  not 
dated). 

37.  Craie  v.  MoCuUoch,  20  W. 
Va.  148  (holding;  that  the  fact  that 
a  decree  recited  the  vrrong  date  of 
Its  rendition  Is  no  excuse  for  non- 
conapllance,  as  such  mistake  coula 
not  mislead).  _ 

38.  OhaaM  of  oonUtlons  fUMxaUy 
see  Infra  |  69. 

39.  Ala. — Ex  p.  Dickens,  60  S  218. 
Mass. — Newton    Rubber    Works    v. 

De  las  Casas,  198  Mass.  166.  84  NE 
119. 

Minn. — Mlnegrar  v.  Minneapolis 
Plre  Department  Relief  Assoc,  126 
Minn.  S3Z,  148  NW  279. 

S.  D. — Qlover  V.  Lead  Bd.  of  Edu- 
cation. 14  S.  D.  1S9,  84  NW  761. 

N.  S. — ^Rex  V.  Parsons,  45  N.  S. 
210.  , 

[a]  Snl*  appUaa. — (1)  Where  an 
order  directing  a  party  to  deliver  cer- 
tain bonds  to  a  receiver  had  not  only 
been  functus  officio,  by  havintr  been 
complied  with,  but  had  been  reversed 
on  appeal,  an  order  adjudging  the 
party  In  contempt  for  failing  to 
comply  therewith  was  unsustainable. 
Bx  p.  Dickens.  162  Ala.  272,  SO  S 
218.  (2)  A  party  cannot  be  guilty  of 
contempt  of  court  for  doing  some- 
thing which  he  was  permitted  to  do 
by  legislation  which  was  passed  after 
he  had  been  enjoined  by  a  decree 
made  before  there  wais  any  law  per- 
mitting such  action.  Newton  Rub- 
ber Works  v.  De  las  Casas,  198  Mass. 
166,  84  NB  119.  (8)  A  City  Are  de- 
partment relief  association  was  not 
guilty  of  contempt  In  refusing  to 
continue  the  widow  of  a  fireman  who 
was  his  common-law  wife,  on  its 
pension  rolls,  pursuant  to  a  Judgment 
entered  prior  to  the  pcissage  of  an 
act  conferring  on  a  common-law  wife 
the  right  to  receive  such  pension, 
since  such  Judgment  merely  deter- 
mined the  relative  rights  of  the  par- 
ties as  the  statute  then  existed. 
Minegar  v.  Minneapolis  Fire  Depart- 
ment Relief  Assoc,  126  Minn.  332, 
148  NW  279.  (4)  A  Judgment  of  di- 
vorce directed  the  husband  to  pay  a 
certain  sum  weekly  to  the  wire  for 
the  support  of  a  son  of  the  parties. 
He  paid  the  sum  until  the  wife  re- 
fused to  give  the  son  any  money  for 
car  fare  and  lunches  to  enable  him 
to  attend  school.  The  son  desired  to 
continue  in  school  and  the  husband 
gave  him  money  weekly  to  cover  the 
necessary  car  fare  and  lunches,  and 
paid  the  balance  of  the  allowance 
directly  to  the  wife.  It  was  held 
that  he  was  guilty  of  violating  the 
Judgment,  biit  as  his  act  did  not 
prejudice  any  right  of  the  wife,  the 
court  should  not  punish  him  for 
contempt.  Brill  v.  Brill,  148  App. 
Div.  68,  181  NTS  1030.  (6)  A  man- 
damus was  issued  to  a  board  of  edu- 
cation directing  It  to  admit  a  pupil 
whom  it  had  suspended  for  failure  to 
comply  with  its  order  requiring 
vaccination.  At  the  time  the  court 
order  was  Issued  it  appeared  that 
there  w^as  no  smallpox  in  the  city, 
and  hence  the  order  of  the  board  of 
education  was  without  Justincatlon 
as  a  sanitary  measure.  On  the  day 
on  which  the  pupil  was  admitted  to 
the  school  in  compliance  with  the 
writ,  the  board^  being  offlclally  noti- 


fied by  the  state  and  county  health 
boards  that  smaUi>ox  was  then  preva- 
lent in  the  vicinity  of  the  city,  again 
suspended  such  pupil  until  such 
time  as  he  should  present  proof  of 
vaccination.  It  was  held  that  the 
subsequent  suspension  did  not  sub- 
ject the  board  to  contempt,  as  in  vio- 
lation of  such  right,  since  on  such 
emergency  arising  after  the  pupil's 
readmittance  the  ooard  was  Justified 
in  suspending  him  during  the  con- 
tinuance of  the  epidemic  until  he 
complied  with  the  reasonable  regu- 
lation of  vaccination.  Glover  v. 
Lead  Bd.  of  Education,  14  S.  D.  189, 
84   NW   761.       . 

40.  Abataouut  of  proo*edliigs  see 
infra  5   86. 

41.  Cal. — Schwars  v.  San  Fran- 
cisco Super.  Ct.,  Ill  Cal.  106,  48  P 
680;  Ruggles  v.  San  Francisco  Super. 
Ct.,  103  Cal.  125,  37  P  211:  Ex  p. 
Orford,  102  Cal.  666,  36  P  928:  Bal- 
lagh  V.  Kern  County  Super.  Ct,  26 
C£l.  A.  149,  142  P  1123. 

Conn. — Catlin  v.  Baldwin,  47  Conn. 
178. 

111.— Ex  p.  Thatcher,  7  111.  167. 

Mich. — Ladies  of  Modem  Macca- 
bees V.  Daley,  173  Mich.  S77,  149 
NW  274. 

N.  Y.— Plttsfleld  Nat.  Bank  v. 
Bayne,  21  NTS  661,  23  NTClvProc 
48-  Peo.  V.  Camley,  8  AbbPr  <N.  T.) 
216;  Sudlow  v.  Plnckney,  1  Dero. 
SUrr.    (N.  T.)   168. 

Pa. — Bllck  V.  Cockins,  247  Pa.  186, 
93   A   326. 

Ont. — Bland  v.  Brown,  37  Ont.  L. 
634,  10  OntWN  412;  Dundas  v.  Ham- 
ilton, etc..  Road  Co.,  19  Grant  Ch. 
(U.   C.)    456. 

la]  Bnle  appU*d^-(l)  Although 
a  writ  of  error  has  been  sued  out 
to  review  an.  order  dismissing  a  bill 
on  which  an  interlocutory  injunction 
Is  based,  and  the  writ  has  been 
made  a  supersedeas,  the  injunction 
is  not  revived,  and  disobedience 
thereto  cannot  be  punished  as  con- 
tempt. Bill  Board  Pub.  Co.  v.  Mc- 
Carahan,  180  111.  A.  542.  (2)  .A  per- 
son, refusing  to  comply  witn  an  or- 
der, acting  under  the  mistake  of 
thinking  that  the  order  is  appeal- 
able and  intending  to  appeal,  is  not 
guilty  of  contempt  Ladles  of  Mod- 
em Maccabees  v.  Daley,  173  Mich. 
577,   139   NW   274. 

[b]  Fending  applloatton  for  allow- 
ance of  appeal. — It  is  a  valid  de- 
fense to  a  contempt  proceeding  for 
failure  to  obey  a  mandatory  decree 
Issued  by  a  lower  court  and  afnrmed 
by  the  supreme  court  of  the  state, 
that  an  application  for  the  allowance 
of  an  appeal  to  the  United  States 
supreme  court  had  been  pending^  In 
an  effort,  in  good  faith,  to  reverse 
such  decree,  especially  where  the 
answer  was  accompanied  by  papers 
showing  performance  of  the  decree, 
although  there  was  a  dispute  as  to 
whether  such  performance  was  in 
full  compliance  with  the  court's, or- 
der. Bllck  V.  Cockins,  247  Pa.  186, 
93   A   326 

SoperseAeMi  see  Appeal  and  Error 
!   1391  et  seq. 

42.  U.  S.— U.  8.  V.  Shlpp,  214  U. 
S.  386,  29  set  637,  63  L.  ed.  1041. 

Colo. — Hamill       v.       Clear      Creek 

County  Bank,  21  Colo.  173,  40  P  447. 

Pla. — State  v.  Johnson,  13  Fla.  S3. 


N.  J.— State  v.  Lambertvllle,  46 
N.  J.  L.  69;  McQuoda  v.  Emmons,  38 
N.  J.   L.   3^7. 

N.  T. — Wals  v.  Humrich,  168  App. 
Div.  584,  143  NTS  806;  Patchin  v. 
Brooklyn,    13   Wend.    664. 

Va — McLaughlin  v.  Janney,  • 
Gratt    (47   Va.)    609. 

W.  Va.— State  v.  Barrick,  92  SE 
234,  235    [cit  Cyc]. 

See  also  Ex  p.  Ryan,  62  Tex.  Cr. 
19,  136  SW  es  (holding  that,  where 
an  appeal  is  taken  from  an '  order 
dismissing  a  writ  of  habeas  corpus, 
the  appellate  court  alone  is  entitled 
to  determine  the  question  of  Its  Ju- 
risdiction '  to  determine  such  appeal, 
and  until  It  makes  that  determina- 
tion any  Interference  with  the  sub- 
ject matter  of  the  proceeding  may 
be  the  subject  of  contempt). 

[a] '  Pallnre  of  ■herlir  to  protect 
pnaoiMr  pandlsf  Btay,^-The  sheriff 
and  night  Jailer  in  charge  of  a  pris- 
oner under  sentence  of  death  in  a 
state  court  are  chargeable  with  con- 
tempt of  the  mandate  of  the  su- 
preme court  of  the  United  States, 
staying  all  proceedings  pending  an 
appeal,  where  such  ofncials  made  no 
preparation  to  prevent  the  murder 
of  the  prisoner  by  a  mob,  actuated 
by  the  Intent  to  prevent  the  delay 
attendant  on  such  appeal,  although 
such  act  was  reasonably  to  be  antici- 
pated, and  made  no  effort  to  resist 
the  mob,  to  save  the  prisoner,  or  to 
Identify  the  partlclnants  In  the 
crime.  U.  S.  y.  Shipp,  214  U.  S. 
886.   29   set   637,   63   L.   ed.   1041. 

43.  Wilson  V.  North  Carolina,  169 
U.  S.  586.  18  set  435,  42  L.  ed.  865; 
Reg.   V.   Woodyatt,    27    Ont   113. 

[a]  Thus  (1)  where  in  quo  war- 
ranto proceedings  to  test  the  title 
to  an  office  the  relator  was  given 
title  by  the  trial  court  and  there- 
after an  appeal  and  supersedeas, 
was  Issued,  but  relator,  without 
knowledge  of  the  appeal  and  super- 
sedeas, broke  Into  the  office  and  as- 
sumed the  duties,  he  was  not  guilty 
of  contempt.  Wilson  v.  North  Caro- 
lina. 169  U.  S.  686,  18  SCt  436,  4S 
L.  ed.  865.  (2)  A  magistrate,  who, 
without  knowledge  of  the  issuance 
of  a  writ  of  certiorari,  enforced  a 
conviction  by  the  issue'  of  a  distress 
warrant  and  was  not  in  contempt. 
Reg.    v.    Woodyatt    27    Ont    113. 

44,  Dady  v.  O'Rourke,  71  App. 
Div.    667,    76    NTS    821. 

46.  Mich. — Central  Nat.  Banlc  v. 
Graham,  118  Mich.  488,  76  NW  1042. 

Mo. — state  V.  Dillon,  96  Mo.  6<.  8 
SW  781. 

Mont. — In  re  Harney,  29  Mont  870. 
74  P  1080. 

N.  Y— Peo.  V.  Bergen,  58  N.  T.  404. 

S.  D.— In  re  Taber,  13  S.  D.  81. 
82  NW  398. 

[a]  Omission  of  words  reqaixlnr 
Staj. — Under  a  statute  providing 
that  if  '  words  requiring  a  stay  of 
proceedings  are  omitted  from  a  writ 
of  review  the  power  of  the  inferior 
court  is  not  stayed,  a  judge  of  a  dis- 
trict court  is  not  guilty  of  contempt 
in  altering  an  order  after  he  has 
been  served  with  a  writ  of  review 
from  Mie  supreme  court  directing 
that '"all  proceedings  under  said  or- 
der ...  be  stayed,"  the  stay 
being  by  its  terms  limited  to  the 
enforcement    of    the    order.      In    re 
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contempt.**  Exercising  the  right  to  have  an  order 
on  which  contempt'  proceedings  are  based  revised  is 
not  contempt  of  conrt."  One  disobeying  an  order 
of  court,  pending  appeal  therefrom,  may  question 
such  order  only  in  so  far  as  he  can  show  it  to  be 
absolutely  void,  and  cannot  be  heard  to  say  that  it 
is  erroneous,  however  flag^nt  it  may  appear  to  be.*" 
It  has  been  held  that  a  reversal  of  the  decree  on 
which  contempt  proceedings  are  predicated  operates 
to  abate  such  contempt  proceeding^,**  although  the 
rule  does  not  seem  to  be  of  universal  application;'' 
and  an  order  of  eommitment  cannot  be  opposed  on 
the  ground  that  the  order  determining  liability  on 
which  the  commitment  was  based  has  been  modified 
on  appeal.''  ' 

[$  20]  6.  Demand  of  Performance — a.  Kecefs- 
si^.  Where  the  order  is  for  the  payment  of  money 
or  for  the  delivery  of  property,  a  proper  demand 
by  the  ofScer  or  party  to  whom  the  money  is  to  be 
paid  or  the  property  delivered  must  be  made  before 
the  person  ordered  to  make  such  payment  can  be 
adjudged  to  be  in  contempt.'' 

[i  21]  b.  Sufficiency.  What  constitutes  a  suffi- 
cient demand  to  subject  a  party  to  punishment  for 
contempt  for  disobedience  of  an  order  to  pay  money 
seems  to  depend  on  the  nature  of  the  order.  Thus 
it  has  been  held  that,  where  a  court  orders  money 
paid  into  court  or  to  an  officer  thereof,  service  of 
the  order  is  a  sufficient  demand  for  payment  to  sub- 
ject him  to  punishment  for  contempt  for  nonpay- 
ment;" but  it  has  also  been  held  that,  in  order  to 
bring  a  party  in  contempt  for  disobedience  of  an 


order  or  judgment  requiring  the  payment  of  money, 
it  is  not  sufficient  that  the  order  or  judgment  be 
served  on  him,'*  but  in  addition  thereto  compliance 
with  the  order  or  judgment  must  be  ezplicably  de- 
manded by  the  party  entitled  to  make  the  demand." 
Likewise,  it  has  been  held  that,  under  an  order  of 
court  directing  the  delivery  of  property  to  a  re- 
ceiver, the  demand  to  comply  therewith  should  be 
made  by  the  receiver  personally.'*  A  demand  made 
before  the  time  limited  by  the  order  of  perform- 
ance is  a  nullity.'^  No  formal  demand,  however, 
is  necessary  for  the  payment  of  money  ordered, 
where  it  appears  that  the  delinquent  had  informed 
the  person  entitled  to  it  that  he  would  not  pay.** 
Disobedience  of  a  decree  requiring  the  execution, 
acknowledgment,  and  delivery  of  a  deed  is  not  con- 
tempt until  the  deed  has  been  presented  for  execu- 
tion and  the  party  charged  has  refused  to  comply 
with  the  decree;''  and  it  has  also  been  held  that, 
to  put  parties  in  contempt  for  distfbedience  of  a 
decree  commanding  them  to  execute  an  instrument 
of  a  certain  form,  a  certified  copy  of  the  decree  and 
a  copy  of  the  instrument  proposed  should  be  served 
a  reasonable  time  to  permit  of  examination  before 
the  peremptory  demand  for  the  execution  is  made." 
[4  22]  7.  ITotice  of  Order.  Unless  a  party  ab- 
sents himself  so  that  service  of  an  ordei*,  judgment, 
or  decree  cannot  be  personally  made  on  him,*^  he 
cannot  be  brought  into  contempt  for  not  complsring 
with  an  order  or  decree  of  court  imless  personid 
service  thereof  has  been  made  on  him,*'  or  unless 
he  has  had  actual  notice  of  the  making  of  such  order 


Harney,     29     Mont.     370.     371,     74     P 
1080. 

46.  State  T.  Blair,  S»  W.  Va.  704, 
20   SB  658. 

47.  Rutledee  v.  Crampton,  173 
Ala.  306.  66  S  128. 

[a]  nnu  the  custodian  of  a  note 
In  litieation,  who  received,  payment 
thereof  accordinK  to  Its  tenure  be- 
fore the  litigation  was  finally  ter- 
minated was  not  irullty  of  contempt 
of  court  or  breach  of  4uty  by  seek- 
ing to  review  the  flnal  decree  which 
directed  him  to  turn  over  the  note 
Itself,  In  order  to  obtain  Judicial 
conflrmance  of  his  receipt  of  pay- 
ment, there  haviner  been  no  final  ac- 
counting of  the  money  received  by 
him  until  thereafter.  RutledKe  v. 
Crampton.   173    Ala.    306,    56   S   128. 

48.  Lytle  v.  Galveston,  etc.,  R. 
Co..  41  Tex.  Civ.  A.   112,  90  SW  316. 

49.  Madson  v.  Clark,  166  III.  A. 
441:  State  v.  Downing,  40  Or.-  309, 
S8  P   863,  66  P  917. 

Bffaot    of    xwrenal    gunmrtUr    see 


Appeal    and   Brror   {1    3249-3251. 

SO.  State  "v.  Nathans,  49  S.  C. 
199.  27  SB  62  (holding  that  a  pro- 
ceeding for  contempt,  unless  used  to 
compel  the  performance  of  an  act 
to  which  a  suitor  is  entitled,  is  a 
special  criminal  proceeding,  distinct 
from  the  cause  In  which  It  may  arise, 
and  the  reversal  of  an  order  In  such 
cause  does  not  afTect  proceedings 
for  contempt  in  disobeying  it  while 
in  force). 

61.  Rowley  v,  Feldman,  84  App. 
Div.  400,  82  NTS  679.  13  NTAnn 
Cas    173. 

S3.  III.— Blake  V.  Peo.,  161  III. 
74,  43  NB  690;  Hainea  v.  Peo.,  97 
111.   161. 

Ind. — Swift  V.  State,  63  Ind.  81. 

Mlch.^-E!dison  V.  Eidlson,  66  Mich. 
185.    22   NW  264. 

N.  T. — General  Electric  Co.  v. 
Sire,  88  App.  Div.  498,  86  NTS  141; 
Flor  v.  Flor,  73  App.  Dlv.  262,  76 
NTS  813;  Devlin  v.  Hihman,  40  App. 
Div.  101,  67  NTS  663,  29  NTClv 
Ppoc  127  [aft  161  N.  T.  116,  66  NE 
386];  Matter  of  Ockershausen,  69 
Hun  200,  18  NTS  396;  McComb  v. 
Weaver,  11  Hun  271;  Peo.  v.  Pee- 
naufhtv,  61  Misc.  468.  101  NTS  700 
(direction  to  attorney);  Oerson  v. 
[18  C.  J.— 2] 


Bertl,  87  NTS  468;  Union  Trust  Co. 
V.  Gage,  16  NTSt  718,  6  Dem.  Surr. 
358;  Gray  V.  Cook,  24  HowPr  '432; 
Panton  v.  Zebley,  19  HowPr  394; 
Matter  of  Lane,  3  Redf.  Surr.  462 
note. 

Wash. — State  v.  Denham,  30  Wash. 
643.   71   P   196. 

Eng. — Dodlngton  v.  Hud^n,  1 
Bing.  410,  8  ECIi  671,  130  Reprint 
166;  Swinfen  v.  Swinfen,  37  Engli& 
Ea    327. 

Sa.  State  Bank  v.  Wllchlnsky,  65 
Misc.  162,  119  NTS  131.  But  see 
Matter  of  Merklen,  44  Misc.  169,  89 
NTS  786  (holding  that  a  flnal  de- 
cree directing  the  payment  of  money 
by  an  assignee  for  the  benefit  of 
creditors  'may  be  enforced  by  serv- 
ing a  copy  thereof  on  the  assignee, 
and,  if  he  willfully  neglects  to  obey 
such  decree,  by  punishing  him  for 
contempt). 

64.    See  cases  infra  note  65. 

68.  Sutton  v.  Sutton,  145  App. 
Div.  846,  130  NTS  368;  Kalmanowits 
V.  Kalmanowits,  108  App.  Dlv.  296, 
96  NTS  627.  And  see  Peo.  v.  Fee- 
naughty,  61  Misc.  468,  101  NTS  700 
(holding  that  an  attorney  is  not 
guilty  of  contempt  of  court,  where 
the  court  has  ascertained  that  he 
has  money  in  his  hands  belonging 
to  a  client  and  has  directed  the  pay- 
ment of  the  same,  until  the  order 
has  been  served  and  payment  de- 
manded; and  an  order  adjudging  an 
attorney  In  contempt,  imposing  a 
fine,  and  ordering  his  arrest  and 
commitment,  where  an  order  has 
been  made  requiring  him  to  pay  his 
client  certain  moneys,  but  has  never 
been   served   on   him,   is   void). 

[a]  By  wliom  flwnaad  made.— A 
demand  made  by  the  attorney  of  rec- 
ord of  the  party  entitled  to  the 
money  is  not  sufficient  Unless  such 
attorney  had  a  power  of  attorney  to 
demand  it.  Rex  v.  Borden,  43  N.  B. 
299 

66.  Panton  v.  Zebley,  19  HowPr 
(N.  T.)   894. 

67.  Johnson  v.  Von  Kettler,  66 
111.   63. 

68.  Potts  v.  Potts,  68  Mich.  492, 
36    NW   240. 

69.  Berry   v.   Innes,   35   Mich.    189. 
60.     McBrlar    v.     Hanson,    16    Abb 


Pr    (N.   T.)    399. 

61.  Falrchlld  v.  Falrchild,  (N.  J. 
Ch.)  13  A  699  (holding  that,  where 
an  order  cannot  be  served,  on  a  party 
personally  because  he  renders  Buta 
service  impossible  by  absenting 
himself,  service  on  his  solicitor,  or, 
if  he  has  none,  leaving  the  order 
with  the  cl^k  of  court  is  sufficient 
to  authorize  contempt  proceedings 
against   him   for   Its   violation). 

6S.  Cal. — Hennessy  '  v.  Nlcol,  105 
Cal.  138.  38  P  649;  Johnson  v.  San 
Franeiaco  Super.  Ct,  63  Cial.  578. 

D.    C. — Hovey   v.   McDonald,    10   D. 

C.  184. 

111.— Bonner  v.  Peo.,  40  111.  A  628. 

La. — State  v.  SommerviUe,  106  I<a. 
273.   29   S  706. 

N.  J. — Perrine  v.  Broadway  Bank, 
63    N.    J.    Eq.    221,    33   A    404. 

N.  T. — ^Tebo  v.  Baker,  77  N.  T.  S3 
[aft  16  Hun  182];  CHirtls  v.  Powers, 
146  App.  Dlv.  246,  130  NTS  914; 
Grant  v.  Greene,  121  App.  Dlv.  766, 
106  NTS  632:  Sandford  v.  Sandford, 
40  Hun  540,  9  NTCIvProc  289;  Mc- 
CJauley  v.  Palmer.  40  Hun  38;  Loop 
V.  Gould.  17  Hun  685;  Morris  v. 
Walsh,  22  N.  T.  Super.  636;  In  re 
Slebert.  30  Misc.  680,  62  NTS  513; 
Plttsfleld  Nat.  Bank  v.  Bayne.  21 
NTS  661.  23  NravProc  48  rdlst 
Pitt  V.  Davison,  37  N.  T.  236]; 
Haynes  v.  Hatch,  16  NTS  685;  Mat- 
ter of  Smith,  16  NTSt  733;  Barnes' 
Est.,  1  NTCIvProc  59;  Howland  v. 
Ralph,  3  Johns.  20;  L,orton  v.  Sea- 
man, 9  Paige  609;  St.  John  v.  Sew- 
all,  3  Edw.  248;  Holcomb  v.  Pinck- 
ney,  1  Dem.  Surr.  158-  Sudlow  v. 
Plckney.  1  Dem.   Surr.   168. 

Or. — State  v.  StUlwell,  80  Or.  610, 
616,  157  P  970  [clt  Cyc];  TruUlnger 
v.  Howe,   58  Or.   78,   113  P  4. 

Pa. — Silliman  v.  Whitmer,  173  Pa. 
401,  34  A  66;  In  re  Marcy  Tp.,  10 
Kulp  42;  Pierce  v.  Post,  6  Phila. 
494;    Heating's    Est.,    1    Woodw.    340. 

S.  C. — Columbia  Water  Power  Co'. 
V.  Columbia,   4   S.  C.   388. 

S.    D. — ^Krueger   v.    Krueger,    32    S. 

D.  470,   143    NW   368. 

Vt. — Greenleaf  v.  Leach,  20  Vt. 
281.      I 

Va. — Horton  v.  Horton,  4  Hen.  & 
M.   (14  Va.)  403. 

Wis.— Witter  V.  Lyon.  34  Wis.  664. 
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or  of  the  rendition  of  such  judgment  or  deere.e." 
Service  of  a  copy  of  the  order  is  not  required  where 
the  person  disobeying  it  had  actual  knowledge  of  its 
existence."*  Thus  one  in  court  when  an  order  was 
made  is  bound  thereby,  although  no  copy  is  served 
on  him;''  but  an  announcement  by  the  court,  while 
neither  a  party  nor  his  counsel  is  present,  that -the 
party  will  be  required  to  do  a  certain  act  does  not 
furnish  basis  for  contempt  proceedings  for  failure 
to  comply  therewith;""  and  in  Englwd  it  is  held 
that  presence  in  court  where  an  order  is  made  does 
not  excuse  service.*'  It  has  been  held  that  service 
of  a  court  order  commanding  an  attorney  to  restore 
to  the  court  files  papers  taken  therefrom  is  not  re- 
quired, although  the  attorney  was  not  in  court  when 


the  order  was  made."  Where  an  original  order  has 
been  personally  served  on  a  party  and  he  obtains  a 
stay  of  proceedings,  no  personal  service  of  subse- 
quent orders  on  him  is  necessary  to  the  validity  of 
an  order  adjudging  him  in  contempt  for  disobedi- 
ence of  the  order." 

Time  of  service.  Where  the  order  directs  the  act 
to  be  done  within  a  limited  time,  notice  of  the  order 
and  the  penalty  for  default  must  be  served  in  time 
to  give  reasonable  opportunity  to  comply,^°  and  be- 
fore the  limited  time  has  expired." 

[$23]  8.  Ability  to  Oomply-^a.  In  QeneraL 
There  is  no  contempt  in  refusing  to  obey  an  order 
where  the  party  charged,  without  fault  on  his  part, 
is  unable  to  cwmply  therewith,^'  as  for  instance. 


Engr. — Reg.  v.  Mortlock,  7  Q.  B. 
459,  es  BCL  469.  115  Reprint  662;  Re 
CunnlnKham,  66  L.  T.  Rep.  N.  S.  766. 
-  Can. — In  re  Hallacfc,  16  CanLTOcc 
Notes  9. 

Ont. — In  re  .Fefguson,  17  Ont.  L. 
676,  12  OntWR  1148;  Woods  v.  Fader, 

10  Ont.  L.  64S,  6  OntWR  369  (hold- 
Ins  also  that  the  original  document 
to  be  obeyed  must  be  shown  when 
the  copy  Is  served);  Berry  v.  Dono- 
van, 21  Ont.  A.  14;  Wagner  v. 
Mason,    6    Ont.   Pr.    187. 

[a]  ■•rvio*  b7  xnalLi — An  assignee 
cannot  be  punished  for  contempt  for 
not  obeying  an  order  to  make  and 
file  his  account,  when  the  order  was 
served  on  him  by  mall.  Matter  of 
Stebert,    30    Misc.    680,    62    NTS    613. 

[bl  Bervles  on  attomsyd— Where 
the  original  order  commanding  a 
I>arty  to  make  discovery  of  certain 
papers  and  books  was  not  served  on 
defendant,  but  only  on  his  attorney 
in  the  action,  a  subsequent  valid 
service  of  the  notice  of  a  motion  to 
punish  defendant  for  contempt  for 
noncompliance  with  the  order  did  not 
cure  the  Irregularity  In  the  first 
service.  Curtis  v.  Powers,  146  App. 
Dlv.    246,   130   NTS   914. 

[0]  Service  on  partnetaUp^— 
where  an  order  of  the  court  nas 
been  made  against  partners,  the  at- 
tachment cannot  Is^ue  against  all 
partners,  unless  each  has  been 
served  with  the  order.    Ejx  p.  Wlllard, 

11  C.  B.  544.  73  BCL.  544,  138  Re- 
print  686. 

[d]  Servloa  on  a  ooaxacntor  will 
support  proceedings  against  him 
for  disobeying  an  order  Issued  to 
both  executors.  Re  Ellis,  96  L.  T. 
Rep.    N.    S.    80. 

(e}  Wliare  an  order  reqnlred  a 
coiporaAlon '  to  appear  by  an  agent 
tor  examination  concerning  matters 
at  issue  in.  an  action,  and  provided 
tiiat  a  copy  should  be  served  on  him 
If  he  could  be  found,  and  It  was  not 
served  on  him,  the  corporation  could 
not  be  deemed  in  contempt  for  not 

groducing  him.  Wllkens  v.  American 
lank  of  Torreon,  133  App.  Dlv.  646, 
118    NYS   210. 

[f]  The  proper  pTa«tloe  before  ap- 
plying for  an  attachment  for  con- 
tempt is  to  serve  a  copy  of  the  order 
on  the  alleged  contemner  and  to  file 
an  affidavit  of  service.  Bberle's 
Est.,    21    LancLRev    (Pa.)    407. 

63.  U.  S.— In  re  Wllk,  156  Fed. 
943;  Fanshawe  v.  Tracy,  8  F.  Cas. 
No.  4,643.  4  Bias.  490;  The  Laurens, 
14  F.  Cas.  No.  8,121,  Abb.  Adm.  302, 
14  F.  Cas.  No.  8,122,  Abb.  Adm.  608. 

Ala. — Sx   p.    Walker,    26   Ala.    SI. 

C!al. — Frowley  v.  Modoc  County 
Super.   Ct.,    168   Cal.    220,    110    P   817. 

(3a. — Lewis  v.  Singleton,  61  Ga. 
164;  State  v.  Noel,  T.  U.  P.  Charlt. 
42. 

111. — O'C^llaghan  v.  O'Callaghan, 
69   111.   652. 

Ky. — Smith  v.  Caldwell,  2  Ky.  Dec. 
341. 

La. — State  v.  Sommervllle,  105  La. 
273,    29    S   706. 

N.  J. — Cape  May,  etc.,  R.  Co.  v. 
Johnson,  36  N.   J.  Eq.   422. 

N.  M. — Terr.  v.  Chancey,  7  N.  M. 
680,   37   P  1108. 


N.  T. — Davis  v.  Davis,  83  Hun  500, 
82  NTS  10;  Aldlnger  v.  Pugh,  67 
Hun  181,  10  NTS  684  faff  132  N.  T. 
403,  30  NE  745]j  Hllllker  v.  Ha- 
thorne,  18  N.  T.  Super.  710;  Dollard 
V.  Koronsky,  67  Misc.  90,  121  NTS 
987  [aft  138  App.  Dlv.  213,  123  NTS 
11  (aS  199  N.  T.  658  mem.. 93  NE 
1119  mem)];  Basch  v.  Associated 
Features  Booking  Co.,  92  Misc.  460, 
166  NTS  162;  Plttsfield  Nat.  Bank 
V.  Bayne,  21  NTS  561.  23  NTClvProc 
48;  Peo.  v.  Dutchess  County,  20  NTS 
829 

CJh. — Casally  v.  John  (3hurch  Co., 
21  Oh.  Clr.  Ct.  197,  11  Oh.  Clr.  Dec. 
461. 

Or. — TrulUnger  v.  Howe,  68  Or.  73, 
113  P  4. 

Pa. — Long  V.  Bricklayers',  etc.. 
International  Union,  17  Pa.  Dist. 
984   (injunction  order). 

S.  D. — Freeman  v.  Huron,  8  S.  D. 
436.    66    NW   928. 

Utah.— In  re  Hoover,  44  Utah  476, 
479.  141  P  101  Iquot  CycJ. 

Va. — Kidd  v.  Deposit,  etc.,  Corp., 
113  Va.   612,   76   SE   146. 

Wis. — Poertner  v.  Russel,  33  W!s. 
193;  Mead  v.  Norris,  21  Wis.  310; 
Ramstock  vy  Roth,    IB   Wis.   622. 

Eng. — Rex  v.  GUkes,  8  B.  &  C. 
439,  16  ECL  21»,  108  Reprint  1106, 
3  C.  &  P.  62,  14  ECL  446;  Skip  v. 
Harwood,  3  Atk.  664,  26  Renrint 
1125;  Heywood  v.  Wait,  IS  Wkly. 
Ren.  206. 

N.  S. — Irvine  v.  Harvey,  47  N.  8. 
289. 

Ont. — Reg.  V.  Woodyatt,  27  Ont. 
113;  Re  Dwlght,  15  Ont  148. 

Sask. — Moose  Mountain  Lumber, 
etc.,  Co.  V.  Paradls,  3  Sask.  L.  812. 

[a]  Notice  by  telegraph  of  the 
granting  of  an  injunction  is  suffi- 
cient to  place  the  party  disregarding 
it  In  contempt.  Cape  May,  etc.,  R. 
Co.  V.  Johnson,  35  N.  J.  Eq.  422. 

64.     U.   S.   V.   Shipp,   214   U.   S.    386 


Reprint  77. 

68.  Wisconsin,  etc..  R.  Co.  v.  Olven, 
69  Iowa  581,  29  NW  611. 

6B.  Orant  v.  Greene,  121- App.  Dlv. 
756,  106  NTS  532. 


for 


[a]    Bole  applied.— After  an  order 
r  the  examination  of  defendant  be- 


fore trial  had  been  personally  served 
on  him,  it  was  vacated  on  his  mo- 
tion, and  he  thereupon  left  the  state. 
Afterward,  while  he  was  still  out  of 
the  state,  the  vacating  order  wai 
reversed  on  appeal,  and  the  order  of 
reversal  directed  defendant  to  ap- 
pear on  a  certain  day  and  submit  ti 
the  examination,  which  order  was 
served  personally  on  defendant's  at- 
torneys within  the  sta'e.  It  was  h<»ld 
that  failure  of  defendant  to  appear 
at  the  time  fixed  tor  the  examination 
was  a  contemt>t  of  court,  although  it 
was  not  personally  served  on  him 
within  the  state,  as  the  jurisdiction 
acquired  by  the  personal  service  on 
defendant  of  the  order  for  the  exami- 
nation was  not  lost  by  the  vacating 
of  the  order.  Rochester  I<amp  Co.  v. 
Brlgham,  1  App.  Div.  490,  37  in^S 
402. 

70.  Berry  v.  ■Donovan,  31  Ont.  A. 
14. 

n.  Wagner  v.  Mason,  6  Ont.  Pr. 
187  (holding  that,  where  an  order 
limits  a  time  to  do  an  act,  the  order 
must  be  served  before  the  limited 
time  has  expired,  otherwise  the  party 
required  to  do  the  acts  will  not  be 
committed  for  disobedience  thprenf), 

78.  U.  S. — ^U.  S.  V.  American 
Tobacoo  Co..   146  Fed.  657. 

Ala. — McKlssack  t.  Voorhees,  119 
Ala.   101.  24  S  623. 

Ca.\. — In  re  Cowden,  139  Oil.  244, 
73  P  166;  Ex  p.  Overend.  122  Cal. 
201,  64  P  740;  Matter  of  Wilson,  7.'> 
Cal.  680,  17  P  698;  Williams  v. 
Dwinelle.  61  Cal.  443:  Oalland  v.  Qal- 
land,  44  Cal.  476.  13  AmR  167;  Adnms 
V.    Haskell,  6   Cal.   316,   65  AmD  617; 


29   set   637,   35   L.   ed.   1041    (holding     Egllbert  v.  Shasta  County  Super.  Ct., 
that    knowledge    that     the    supreme     6  Cal.  A.  190.  91  P  748. 


court  had  granted  a  stay  of  proceed- 
ings rendered  those  who  defied  the 
mandate  of  the  court  liable  for  con- 
tempt). See  also  cases  supra  note 
63 

es.  Ex  p.  Walker,  25  Ala.  81;  Ex  p. 
Cottrell,  69  C^l.  417;  Crouse  v.  Los 
Angeles  County  Super.  Ct.,  28  Cal. 
A.  626,  153  P  723;  O'Callaghan  v. 
O'Callaghan,  69  111.  662;  In  re  LUli- 
land,  7  Oh.  Dec.  (Reprint)  659,  4- 
CincLBul  733. 

66.  Jones  V.  Jones,  76  Wash.  60, 
134  P  628  (holding  that,  where  the 
court  in  a  divorce  action  required 
the  husband  to  convey  certain  prop- 
erty to  his  wife,  and  announced  that. 
If  the  conveyance  was  not  made  hs 
would  give  judgment  against  the 
husband  for  a  certain  amount,  and, 
after  the  husband  and  his  counsel 
had  left  the  courtroom,  stated  that 
he  would  not  leave  It  optional,  but 
would  require  the  conveyance  by  the 
husband,  the  latter  was  not  in  con- 
tempt for  refusing  to  make  the  con- 
veyance, since  the  last  announce- 
ment, having  been  made  out  of  his 
presence,  was  not  blndinS  on  him). 

67.  In  re  Tuck,  rionO]  1  Ch.  692; 
Rider  v.   Kidder,   12  ^^s.  Jr.   202,   33 


Conn. — ^Hull  v.  Harris,  46  0>nn.  644. 

D.  C. — Hoyens  v.  Cummings,  17 
App.  269. 

Ga.— Nlsbet  v.  Tlndall.  115  Oa.  374. 
41  SE  569;  Co  wart  v.  Dunbar,  66  Oeu 
417;  Carlton  v.  Carlton,  44  <}a.  216; 
Browning  v.  Hadley,  33  Ga.  271. 

111.— Blake  v.  Peo.,  80  111.  11; 
O'Callaghan  v.  O'Callaghan,  69  111. 
652;  Wlghtman  v.  Wlghtman,  45  111. 
167;  Kahlbon  v.  Peo..  101  111.  A.  R-'a; 
Moseley  v.  Peo.,  101  III.  A.  664; 
Herrington  v.  Cassem,  82  111.  A.  694; 
Kadlowsky  v.  Kadlowsky,  63  111.  A. 
292;  Schuele  v.  Schuele,  67  111.  A. 
189 

Ind.— Ex  p.  Wright.  68  Ind.  504. 

Iowa. — Allen  v.  Allen,  72  Iowa  602, 
34  NW  303;  Hogue  v.  Hayes,  63  Iowa 
377,  E  NW  541;  Peel  v.  Peel,  60  Iowa 
621:  State  v.  Smith,  9  Iowa  834. 

Kan. — State  v.  Dent,  29  Kan.  416. 

Ky. — Turner  v.  New  Farmers' 
Bank,  102  Ky.  473,  43  SW  721,  19 
KyL  1622;  Lockridge  v.  Lockrldge,  3 
Dana  28.  48  AmD  52;  Lowe  v.  Thorn- 
ton, 1  Ky.  Op.  8. 

Leu — State  v.  Monroe,  133  LiS.  612. 
63  S  241. 

Me. — Russell  v.  Russell,  69  Me.  336; 
Dwelly  V.  Dwelly,  46  Me.   377. 


For  later  cases,  developmente  and  ohanges  In  the  law  see  otntTl^^^^"  Annotations,  same  title,  page  and  note  number. 
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where  he  ia  unable  to  comply  with  an  order  to  sur- 
render property  because  it  is  not  in  his  possession^* 
To  excuse,  however,  it  must  be  shown  satisfactorily 
that  the  party  chai^^  cannot  obey  or  perform  the 
thing  required,"  for  if  articles  ordered  to  be  pro- 
duced can  be  obtained  by  the  party  charged,  failure 
to  produce  will  be  held  contempt."  And  a  party 
will  be  punished  as  for  contempt  where  the  inabilitr 
to  obey  is  brought  about  through  his  negligence'" 
or  willfulness.^^  So,  too,  if  the  order  could  have 
been  obeyed  when  made,  the  party  is  in  contempt, 


although  at  the  time  of  the  contempt  proceedings 
he  coiHd  not  comply.'*  But  it  has  been  held  that 
contempt  by  an  officer  in  disobeying  a  writ  directed 
to  him  in  his  official  capacity  is  purged  when  his 
term  of  office  expires.'" 

[$24]  b.  Payment  of  Monoy.  In  the  absence  of  . 
statutory  provisions  to  the  oontrary,^  inability  to 
comply  with  an  order  requiring  the  payment  of 
money  resulting  from  poverty,  insolvency,  or  other 
cause  not  attributable  to  the  fault  of  the  party 
charged  will  ordinarily  be  received  as  a  valid  excuse 


Mich. — Scott  y.  Laynr,  5»  Mich.  4<, 
26  NW  220,  7»1. 

Minn. — Hurd  v.  Hurd,  62  Minn.  442, 
65  NW  728;  ReKlater  v.  State,  8  Minn. 
214. 

Miss. — McHenry  v.  State,  91  Miss. 
562,  6(1,  44  8  S21,  16  LRANS  1062 
[quot  CycJ. 

Mont.^-State  v.  Silver  Bow  County 
Second  Judicial  Dlst.  Ct.,  87  Moni 
486.   489,  97  P  841    [clt  Cyc]. 

Nebr. — Jenkins  v.  State,  69  Nebr. 
68.  80  NW  268.  60  Nebr.  206,  82  NW 
622 

N.  J.— State  V.  Newark,  etc..  Tump. 
Co.,  2  N.  J.  L.  818:  Grand  Lodf;e 
K.  P.  y.  Jansen.  62  N.  J.  Sq.  737.  48 
A  626;  Walton  y.  Walton.  54  N.  J. 
Kq.   607,   85  A  289. 

N.  M.— In  re  Jaramlllo.  8  N.  M.  698, 
45  P  1110. 

N.  T. — Greenberg:  v.  Polansky,  140 
App.  Dlv.  326,  125  NTS  176;  Lawson 
V.  Tyler,  98  App.  Dlv.  10,  90  NTS 
188;  Matter  of  Ockershausen,  69  Hun 
200,  13  NTS  396;  Cochran  v.  Inger- 
soll,  13  Hun  368  [app  dlsm  73  N.  T. 
613  mem];  McCartan  v.  Van  Syckel, 
18  N.  T.  Super.  894;  Myers  v.  Trim- 
ble. 3  K  D.  Smith  607:  Matter  of 
Ixtthrlnger.  26  Misc.  690.  67  NTS 
950;  Morgan  v.  Morgan.  16  AbbPrNS 
291;  Perkins  y.  Taylor,  19  AbbPr  146; 
Orange  County  Bank  v.  Worden.  1 
Wend.  209;  Francla  v.  Oddie,  3  Edw. 
456;  Matter  of  Davidson.  6  Dem. 
Surr.  224;  Doran  v.  Dempsey,  1 
Bradf.  Surr.  490. 

-  N.  C. — In  re  Scarborough,  139  N.  C. 
423,  51  SE  931;  Boyett  y.  Vaughan.  89 
N.  C.  27:  Pain  v.  Pain.  80  N.  C.  822; 
Kane  v.  Haywood,  66  N.  C.  1;  Wood 
y.  Wood.  61  N.  C.  538. 

Oh. — State  y.  Hasleps.  Wright  600. 

Or. — Newhouse  y.  Newhouse,  14  Or. 
290,  12  P  422. 

Pa. — ^Irwin's  Est.,  9  Pa.  Dlst.  282; 
Ormsby  v.  Ormsby,  1  Phila.  578; 
Stevenson's  E^st.,  7  WklyNC  6B. 

R.  I. — Jastram  v.  McAuslan,  29 
R.  I.  290,  71  A  454,  17  AnnCas  820. 

S.  C. — Cooper  y.  Scott,  27  S.  C.  li. 
160;  Thomas  y.  Aitken,  22  S.  C.  It. 
292;  Dawklns  v.  Pearson,  18  S.  C. 
L.  619. 

Tex. — ESx  p.  Oana,  60  Tex.  Cr.  106, 
95  SW  1069  (no  control  over  premises 
affected  by  order). 

Wis. — Warren  y.  Rosenberx,  94 
Wis.  623.  69  NW  339;  Wright  v. 
Wright,  74  Wis.  439,  43  NW  145. 

Eng. — Cooke  v.  Tanswell,  8  Taunt. 
^  131.     4     BCL     74.     129     Reprint     333. 
Compare   Rex  y.   Wade,   1   B.  &  Ad. 
861,  20  BCL  721,  109  Reprint  10O6. 

"It  seems  hardly  in  consonance 
with  reason  or  law  to  (Tunlsh  a  man 
for  not  doing  that  which  he  has  not 
the  ability  to  do."  Nixon  y.  Nlzon, 
15   Mont.   6,   8,   27  P   839. 

[a]  nma  a  bankrupt  should  not 
be  committed  for  contempt  for  fail- 
ing to  obey  an  order  requiring  hint 
to  turn  over  money  or  i)roperty  to 
his  trustee  unless  the  court  is  satis- 
fled,  on  a  hearing,  of  his  present 
ability  to  comply  with  the  order.  In 
re  Davison.  143  Fed.  672. 

tbl  OowgHaans  to  MCteat  of 
■bOitT'— Where  it  appears  that  the 
order  of  the  court  has  been  compiled 
with  as  far  as  the  party  was  a)>le 
to  comply,  he  is  not  in  contempt. 
Clare  v.  Blakesley,  8  Dowl.  P.  C. 
826. 

TnalHUty  to  eouplT  as  ground  for 
dIaebMM  see  infra  T  14S. 

78.  Adams  y.  Haskell.  6  Cal.  316. 
<S  AmD  S17;  Martin  v.  Burgwyn.  88 


Ga.  78.  18  SB  958;  Johnson  v.  Toe- 
man.  41  Oa.  368;  Stockbrldge'a  As- 
signment. 7  AbbNCas  (N.  T.)  896; 
Sherry's  Est.,  7  AbbNCas  (N.  T.) 
390. 

[a]  Vhos  after  the  making  of  an 
assignment  for  creditors,  the  assign- 
or's bookkeeper  who  continued  to 
keep  the  books  Xor  the  assignee  took 
a  ledger  from  a  safe,  and  under  the 
assignor's  direction  placed  it  in  an 
adjoining  room.  There  was  no  direct 
evidence  that  the.  assignee  knew  of 
such  direction  or  of  the  disposition 
of  the  book.  He  testified  that  he 
never  had  the  ledger  In  his  posses- 
sion. It  was  an  old  book,  and  tne 
assignee  had  no  occasion  to  use  it 
In  preparing  the  inventory  and 
schedules.  It  was  held  that  to  con- 
vict the  assignee  of  contempt  for 
falling  to  produce  the  ledger,  proof  of 
willful  disobedience  to  a  court's  or- 
der, essential  to  such  a  conviction, 
should  not  be  left  to  Inference  or 
conlecture.  'Matter  of  Wegman,  40 
App.  Div.  632.  67  NTS  987. 

74.  D.  C. — ^Moyerfc  v.  Cummings^  17 
App.   269.     .  / 

111.— 'Peo.  V.  Zimmer,  238  111.  607,  87 
NE  845. 

Ky.— Reed  v.  Reed.  74  SW  207,  24 
KyL.  2438. 

N.  T. — Lawson  v.  Tyler,  98  App. 
Dlv.  10,  90  NTS  188;  Wheelock  v. 
Noonan.  55  N.  T.  Super.  302,  13  NTS 
317. 

R.  I. — Jastram  v.  McAuslan,  29  R. 
I.  390,  71  A  464,  17  AnnCas  320. 

See  also  Infra  i  148. 

[a]  Bala  appOs^L— (1)  That  the 
father  of  a  minor  child  in  the  legal' 
custody  of  its  mother  had  failed  to 
send  railroad  fare  was  no  excuse  for 
disobedience  by  the  mother  of  an  or- 
der requiring  ner  to  allow  the  child 
to  visit  Its  father,  the  order  being 
silent  as  to  who  should  pay  the 
transportation.  Cole  y.  San  Joaquin 
County  Super.  Ct..  28  Cal.  A.  1,  161 
P  169.  (2)  The  failure  of  a  partner 
to  turn  over  to  a  receiver,  as  ordered, 
the  partnership  property  In  his  pos- 
session, including  certain  chemical 
formulas,  was  not  sufllciently  ex- 
plained as  to  the  formulas  by  show- 
ing that  the  property  had  been  de- 
stroyed by  fire,  where  it  appeared 
that  he^could  i;eproduce  them  to  some 
extent  and  he.  made  no  claim  that  he 
could  not  reproduce  them.  Lawson 
v.  Tyler,  92  App.  Dlv.  10,  90  NTS 
188.  (3)  A  witness  who  failed  to 
produce  certain  telegrams  which 
came/ through  the  office  of  which  he 
was  the  agent  was  not  excused  of 
contempt  because  the  office  was  to 
some  extent  under  the  control  of  the 
federal  government,  and  he  had  not 
received  permission  to  produce  them 
from  the  government  agent  to  whom 
he  had  applied  for  permission.  Mc- 
Dougall  v.  Dominion  Iron,  etc.,  Co., 
40  N.  S.  333. 

n.  Tuttle  V.  Mechanics',  etc,  tioan 
Co^  6  Whart.  (Pa.)  216. 

n.  Reed  y.  Reed.  74  SW  207,  24 
KyL  2438;  Pitman  y.  Clarke.  26  S.  C. 
L.  316. 

77.  Cal. — Ex  p.  Kellogg.  64  Cal. 
843,  30  P  1030. 

Qa.— Tindall  v.  Nisbet,  112  Ga. 
1114.  39  SE  460.  65  LRA  226;  Ma'tin 
y.  Hudson,  42  Oa.  83;  Neal  v.  Price, 
11  Oa.  297. 

Mich. — Haines  v.  Haines,  35  Mich. 
138. 

Mont. — State  v.  Silver  Bow  County 
Second   Judicial   Dlst.   Ct.,   <7   Mont. 


486,  97  P  841,  16  AnnCas  941. 

Nebr.— Hucklns  v.  State,  61  Nebr. 
871,  86   NW  486. 

N.  J. — McCInng  y.  McCIung,  88  N. 
J.  Eq.  462. 

N.  T. — McCartan  v.  Van  Syckel,  28 
N.  T  Super.  694;  Myers  v.  Trimble, 
3  E.  D.  Smith  607;  Battle's  Est.,  13 
NTCivProc  27,  6  Dem.  Surr.  447. 

S.  C. — Pitman  v.  Clarke,  26  S.  C.  L. 
816 

Wis. — Staples  v.  Staples,  87  Wis. 
692,  58  NW  1026,  24  LRA  432. 

Bng.— -In  re  Andrew,  7  H.  &  N.  87, 
168  Reprint  404. 

Ont.— Re  Dwight,  16  Ont  148. 

[a]  Aatioipaaoa  of  ozd«ir<=-Where 
the  contemner  creates  an  inability  in 
anticipation  of  the  order  of  court,  a 
showing  of  the  existence  of  such  In- 
ability does  not  purge  the  contempt. 
Ex  p.  Kellogg,  64  Cal.  343,  30  P  1030; 
McCartan  v.  Van  Syekel.  22  N.  T. 
Super.  694;  Myers  v.  Trimble,  2  B. 
D.  Smith    (N.  T.)    607. 

78.  U.  S. — London  Ouarantee,  etc, 
Co.  y.  Doyle,  134  Fed.  126. 

111. — McAtee  v.  McAtee,  116  111.  A. 
611. 

Iowa. — Tredway  v.  Van  WageneA, 
91   Iowa  656,  60  NW  130, 

Ont. — McDonald  v.  Lailcaster  Sei>a- 
rate  School  Bd.,  85  Ont.  L.  614,  » 
OntWN  444. 

Newfound!. — In  re  James,  6  New- 
foundl.  503,  508. 

7B.  State  v.  Wallace.  (Wash.)  164 
P  741. 

80.    See  statutory  provisions. 

[a]  Xa  Hew  Tork  (1)  under  Ju- 
diciary L.  If  753,  770,  relating  to 
neglect  or  to  ylolation  of  duty,  or  to 
other  misconduct,  by  which  a  right 
or  remedy  of  a  party  to  a  civil  action 
or  special  proceeding  pending  in  the 
court  may  be  defeated.  Impaired,  Im- 
peded, or  prejudiced,  and  providing 
that,  if  it  Is  determined  that  the  ac- 
cused has  committed  the  offense 
charged  and  that  it  defeated  the 
remedy  of  such  a  party,  the  court 
must  make  a  final  order  directing 
that   he   be   punished,   on   motion   to 

Sunish  as  for  contempt  one  who  has 
isobeyed  an  order  directing  him  to 
pay  money,  the  court  is  under  duty 
to  grant  the  motion  notwithstanding 
the  failure  to  pay  was  caused  by 
defendant's  financial  disability  and 
not  his  contumacy,  for  the  reason 
that  the  motion  is  not  to  punish 
defendant,  but  to  enforce  the  right 
of  a  party  while  the  disobedience 
of  the  order  defeated  the  other 
party's  remedy.  Basch  v.' Associated 
Features  Booking  Co.,  92  Misc.  450, 
156  NTS  162.  (2)  If  it  afterward 
appears  that  the  accused  Is  unable 
to  pay  the  amount  directed  to  be 
paid,  an  application  can  properly  be 
made,  under  Judiciary  L.  |  7T6,  for 
relief.  Schmohl  v.  Phillips,  138  App. 
Dlv.  279,  122  NTS  974;  Ryckman  v. 
Ryckman,  34  Hun  235  [aff  98  N.  T. 
639  mem].  Se^  also  Infra  I  148.  (3) 
Thus,  the  financial  inability  of  a 
testamentary  trustee  to  obey  a  de- 
cree on  his  removal  for  the  payment 
of  money  is  no  answer  to  a  motion 
to  punish  him  for  contempt,  but  the 
question  of  his  financial  inability  to 
comply  with  the  decree  must  be  de- 
termined on  a  motion  for  his  dis- 
charge from  imprisonment.  Matter 
of  Boyer,  74  Misc.  329,  134  NTS  231. 
(4)  So  It  is  no  defense,  on  a  motion 
to  punish  for  contempt  In  failing  to  . 
pay  alimony,  that  the  pecuniary  cir- 
cumstances  of   defendant    are   such 
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from  tbe  consequences  of  contempt.*^  The  inability 
to  pay  must  clearly  appear ,**  and  when  the  inability 
is  due  to  the  wrongful  act  of  the  party  himself  the 
contempt  is  not  excused,"  as  where  he  has  misap- 
plied or  misappropriated  funds  held  by  him  as  at- 
torney," administrator,"  receiver,"  guardian,"  or 
in  other  trust  capacity." 

[$26]    F.  Fictdtiovs  Bail  or  Secnzity.    Contempt 


of  court  may  arise  under  some  circumstances  from 
giving  or  providing  bond  or  bail  with  fictitious 
sureties,"  false  justification  as  surety,^  or  know- 
ingly furnishing  worthless  or  insufficient  security,*^ 
although  as  to  the  latter  the  inle  is  not  of  universal 
application."^  Likewise  giving  indemnity  against 
the  consequences  of  contempt  involves  in  a  contempt 
tbe  party  giving  it."    But  it  is  held  that  a  surety 


that  he  cannot  make  the  payments. 
Young  v.  Touner,  16  Misc.  SS6,  71 
NTS  944. 

81.  U.  S. — ^Wartman  v.  Wartman, 
29  F.  Cas.  No.  17,210,  Taney  882. 

Ala. — Adair  v.  Ollmore,  106  Ala. 
436.   17   S   644, 

Ark. — Dodson  v.  Butler,  101  Ark. 
416,  142  SW  603,  39  L.RANS  1100,  Ann 
Ca.sl913E:  1001. 

Cal. — Ex  p.  Joutsen.  164  Cal.  640, 
98  P  391 

Ga. — Browning  t.  Hadley,  S3  Qa. 
271. 

111. — O'Callaghan  y.  O'Callaghan,  69 
III.  662;  Herrlngton  v.  Cassem,  82  111. 
A.  694;  Schuele  t.  Schuele,  £7  111.  A. 
189. 

Iowa. — Peel  v.  Peel,  60  Iowa  621. 

Ky. — Lowe  v.  Thornton,  1  Ky.  Op. 

8.  N 

La. — Johnson's  Bucc,  21  La.  Ann. 
297. 

Mont. — State  v.  SilV(er  Bow  County 
Second  Judicial  Dist.  Ct..  37  Mont. 
486,  97  P  841,  16  AnnCaa  941. 

Nebr. — Hawthorne  v.  State,  46 
Nebr.   871,   64   NW  359. 

N.  J.— Walton  V.  Walton.  64  N.  J. 
Kq.  607,  36  A  289. 

N.  M.— In  re  JaramlUo,  8  N.  M.  698, 
46  P  1110. 

N.  Y. — Diffany  v.  Risley,  23  App. 
Dlv.  371,  48  NYS  283;  Burton  v.  Linn, 
21  App.  Dlv.  609.  47  NYS  836;  Coch- 
ran V.  Ingersoll,  13  Hun  368  [app 
dlsm  73  N.  Y.  613  mem];  Quintard  v. 
Secor,  3  E.  D.  Smith  614,  1  AbbPr 
893;  Myers  v.  Trimble,  3  B.  D.  Smith 
607.  1  AbbPr  399;  In  re  Kurtzman, 
2  NYSt  666;  Battle's  Est.,  13  NYCiv 
Eroc  27,  6  Dem.  Surr.  447;  In  re 
Davidson,  5  Dem.  Surr.  224. 

N.  C— Smith  y.  Smith.  92  N.  C. 
S04;'Boyett  v.  Vaughan,  89  N.  C.  27; 
Kane  y.  Haywood,  66  N.  C.  1. 

Or. — Newhouse  v.  Newhouse,  14 
Or.  290,  12  P  422. 

Pa.— Kelly's  Est.,  2  Pa.  Co.  181; 
Royal's  Est..  16  Phila.  249;  In  re 
Hilles,   13  Phlla.  840. 

Wash. — Boyle  y.  Boyle,  74  Wash. 
629.  632,  133  P  1009  (clt  Cycl;  Hol~ 
comb  y.  Holcomb,  63  Wash.  611,  102 
P  663. 

.  [a]  Xlraa  (1)  failure  to  pay 
money  .pursuant  to  an  order  from 
court  will  not  be  regarded  as  a  con- 
tempt, where  It  appears  that  the 
fund  applicable  had  previously  been 
exhausted  by  payments  under  prior 
court  orders.  Johnson's  Succ,  21 
La.  Ann.  297.  (2)  Where,  prior  to  the 
Issuance  of  an  order  by  the  superior 
court  requiring  the  trustee  to  pay 
over  to  certain  creditors  of  the  bank- 
rupt money  In  his  hands,  the  trustee 
had  paid  same  to  the  bankrupt, 
such  court  properly  refused  to  pun- 
ish blm  for  contempt.  Garllngton  v. 
Coker,  141  Ga.  678,  81  SE  1107. 

89.  Matter  of  Strong,  111  App. 
Div.  281,  97  NTS  469  [aff  186  N.  Y. 
584  mem,  79  NE  1116  mem];  Matter 
of  McBrlde,  6  App.  Dlv.  376,  39  NYS 
679;  Smith  y.  Smith.  92  N.  C.  304. 

[a]  An  attorney  who  willfully  dis- 
obeys an  order  to  pay  Into  court 
money  alleged  to  have  been  collected 
by  him  will  be  held  in  contempt,  un- 
less he  shows  that  the  money  was 
not  In  his  possession  or  that  he  was 
unable  to  comply  with  the  .order. 
Matter  of  McBrlde,  6  App.  Dlv.  376, 
39   NYS   679. 

[b]  Burden  of  proofs— To  show 
inability  to  pay  is  on  the  accused. 
Matter  of  Strong,  111  App.  Div.  281, 
97  NYS  469  [aff  186  N.  Y.  684  mem, 
79  NB:  1116  mem], 

83.  Ga. — Smith  v.  McLendon,  69 
Ga.  623. 


111.— Peo.  V.  Zlmmer,  288  III.  607, 
87  NE  846. 

Iowa.— Wise  v.  C9ianey,  67  Iowa 
73,  24   NW  699. 

N.  J. — ^Dempsey  y.  Jackson,  3  N. 
J.  L.  J.  378. 

N.  T. — Delanoy  v.  Delanoy,  19  App. 
Dlv.  296,  46  NYS  106;  Lansing  v. 
Lansing,   41  HowPr  248. 

Pa. — Morrison  v.  Blake,  33  Pa.  Su- 
per. 290. 

R.  I. — Jastram  y.  McAuslan,  29  R. 
L  390,  71  A  454,  17  AnnCas  320. 

[a]  Bole  applML — (1)  Where  a, 
decree  requires  trustees  to  pay  a 
specified  person  dividends  and  In- 
come from  the  trust  estate  collected 
by  the  trustees,  they  cannot  justify 
a  nonpayment  by  snowing  that  no 
part  thereof  is  available  for  such 
payment;  an^  where  they  have  de- 
voted the  same  to  other  -purposes 
•:hey  must  reimburse  the  fund  from 
their  Indiyldual  estates.  Jastram  v. 
McAuslan.  29  R.  I.  390.  71  A  454.  17 
AnnCas  820.  (2)  Where  an  Injunc- 
tion bond  is  forfeited  and  a  decree 
made  fixing  the  damage  and  direct- 
ing the  bondsmen  to  pay  ft,  they  can- 
not escape  a  commitment  for  con- 
tempt for  failure  to  pay  by  pleading 
inability,  for,  having  called  Into  ex- 
istence the  prohibitory  process  of 
the  court  and  undertaken  to  be  re- 
sponsible for  the  damages  if  it  was 
properly  exercised,   they   must  make 

good  their  promise  or  go  to  prison, 
lempsey  y.  Jackson,  3  N.  J.  L.  J. 
378.  (3>  A  husband  Is  guilty  of  con- 
tempt in  failing  to  obey  an  order  to 
pay  alimony,  when  the  inability  to 
pay  was  due  to  the  fact  that  he  spent 
all  of  his  salary  unnecessarily  for 
the  support  of  himself  and  minor 
son,  and  In  fruitless  Iftfgatlon  to  es- 
cape compliance  with  the  order.  Bar- 
clay y.  Barclay.  184  111.  471,  56  NE 
636,  61   LRA  361. 

[b]  TIu  volniitary  bankruptoy  of 
an  attorney  after  a  rule  absolute  for 
contempt  and  before  attachment  will 
not  shield  him  from  arrest  under  the 
attachment.  Smith  y.  McLendon.  69 
Ga.  6^8. 

[c]  Ooasent  ml*. — ^An  attachment 
win  be  ordered  against  a  defendant 
in  ejectment  for  noncompliance  with 
the  consent  rule,  notwlthstandln^r 
that  since  entering  into  the  rule  he 
had  been  discharged  as  an  Insolvent 
debtor.  Den  v.  Hendrlckson,  18  N. 
J.  L.  366. 

84.  Smith  V.  McLendon,  69  Ga. 
528  (holding  that  an  attorney  who 
has  been  committed  for  contempt  In 
failing  to  obey  an  order  of  court  to 
pay  over  certain  moneys  to  which 
his  client  was  entitled  will  not  be 
relieved  of  such  Imprisonment  by  a 
judge  at  chambers,  on  habeas  cor- 
pus, because  he  testifies  that  he  Is 
utterly  unable  to  pay  the  amount  of 
the  rule,  or  any  part  thereof). 

86.  Wise  y.  Chaney,  67  Iowa  73, 
26  NW  699  (where  plaintiff,  when  or- 
dered by  the  judge  of  a  court  to  pay 
the  administrator  certain  moneys 
which  had  come  into  his  hands,  be- 
longing to  the  estate,  refused  to 
pay  the  money  on  the  ground  that 
he  had  received  It  as  the  clerk  of  a 
prior  administrator,  and  had  paid  It 
out,  without  authority,  to  the  widow 
of  the  decedent,  and  that  he  had  in 
his  possession  no  more  money  either 
of  his  own  or  belonging  to  the  es- 
tate). 

88.  Cartwright's  Case,  114  Mass. 
230. 

87  Lelter-s  App.,  10  WklyNC 
(Pa.)  226  (holding  that  a  guardian 
who   mingles  his   ward's  funds  with 


his  own,  and  subsequently  becomes 
Insolvent,  and  hence  unable  to  com- 
ply with  a  decree  for  the  payment 
of  the  balance  due  his  ward.  Is  guilty 
of  contempt  and  may  -  be  attached 
therefor). 

88.  Morrison  v.  Blake,  33  Pa.  Su- 
per. 290  (holding  that  poverty  will 
not  excuse  a  party  of  contempt  for 
failure  to  turn  over  trust  funds  as 
ordered,  which  he  has  misapplied  to 
his  own  use). 

8S.  Hall  v.  Lanza,  97  App.  Dlv. 
490.  89  NYS  980;  Matter  of  Hay 
Foundry,  etc..  Works.  22  App.  Div. 
87,  47  NYS  802,  27  NYCIvProo  80; 
Dollard  y.  Ko^onsky,  67  Misc.  90,  121 
NYS  987  faff  138  App.  Div.  213.  128 
NYS  11  (kff  199  N.  T.  668  mem,  .93 
NE  1119  mem)]";  McAveney  y.  Brush, 
18  Misc.  79.  34  NYS  101.  1  NYAnn 
Cas  414  [rev  on  other  grounds  1  Ann. 
Dlv.  97.  84  NYS  101.  37  NYS  105]; 
Com.  y.  Davis.  1  WklyNO  (Pa.)  18. 

[a]  Thoa,  a  surety  who  falsely 
personates  another  1e  guilty  of  con- 
tempt. Com,  V.  Davis,  1  WklyNC 
(Pa.)  18. 

90.  Nathans  y.  Hope,  100  N.  Y. 
616.  3  NE  77  [rev  5  NYClvProc  401]; 
Woods  V.  Slonov,  134  App.  Dlv.  361. 
119  NYS  69;  Matter  of  Goslln,  95 
App.  Div.  407,  80  NYS  670  [aff  180 
N.  Y.  606  mem,  72  NE  1142  mem]: 
Nucclo  V.  Porto.  72  App.  Div.  88,  76 
NYS  96;  Matter  of  Fitzgerald.  68 
App.  Div.  414,  74  NYS  486;  Lawrence 
V.  Harrington,  63  Hun  196,  17  NYS 
649  [aff  133  N.  Y.  690  mem,  31  NB 
627  mem];  Bgan  v.  Lynch,  49  N.  Y. 
Super.  454:  Simon  v.  Aldlne  Pub.  Co., 
14  Daly  279,  12  NYClvProc  290  [rev 
11  NYClvProc  267];  Dollard  v.  Ko- 
ronsky,  67  Misc.  90,  121  NYS"  987 
[aff  138  App.  Dlv.  213,  123  NYS  11 
(as  199  N.  Y.  658  mem,  93  NE  1119 
mem)];  In  re  Sheppard,  33  Misc.  724, 
68  NYS  974:  Peo.  y.  Tamsen,  17  Misc. 
212.  40  NYS  1047:  Matter  of  Hopper. 
9  Misc.'  171,  29  NYS  715.  24  NYCiv 
Proc  40  [aff  145  N.  Y.  606  mem,  40 
NE  164  mem];  Diamond  v.  Knoepfel, 
3  NYSt  291:  Norwood  y.  Ray  Mfg. 
Co.,  11  NYClvProc  273;  Keating  v. 
Goddard,  8  NYClvProc  377;  Stephen- 
son v.  Hanson,  67  HowPr  805,  6  NY 
CivProc  43. 

[a]  niiu,  false  justification  of  a 
surety  which  Is  to  be  the  basis  of 
an  order  of  arrest  is  contempt.  Nuc- 
clo y.  Porto,  72  App.  Div.  88,  76  NYS 
96. 

•1.  Matter  of  Westminster  Realty 
Corp*  123  App.  Dlv.  797,  108  NTS 
551;  Woods  y.  Slonov,  134  App.  Dlv. 
361,  110  NYS  69;  Simon  v.  Aldlne 
Pub.  Co..  14  Daly  (N.  Y.)  279;  Foley 
v.  Stone,  3  NYS  288,  15  NYClvProc 
224;  Nathans  v.  Hope,  6  NYClvProc 
401  [rev  on  other  grounds  100  N.  Y. 
616  mem,   3-NE  77]. 

[a]  ntns  an  attorney  who  know- 
ingly procures  the  court's  approval 
of  a  worthless  bond  for  an  order  of 
arrest  Is  guilty  of  contempt.  Nucclo 
v.  Porto,  72  App.  Dlv.  88,  76  NYS 
9«. 

99.  Schxelber  y.  Raymond,  etc., 
Mfg.  Co.,  ^8  App.  Dlv.  158,  169,  46 
NTS  442  (holding  that  the  statute 
declaring  as  contempt  any  miscon- 
duct "by  which  a.  right  .or  remedy 
of  a  party  to  a  civil  action  or  special 
proceeding  pending  In  the  court  may 
be  defeated,  impaired,  Impeded  or 
prejudiced"  Is  not  violated  by  giving 
an  insufhclent  surety  bond  in  an  at- 
tachment where  the  only  person 
damaged  was  not  a  party  u>  the 
suit). 

93.  Ex  p.  Dixon,  8  Ves.  Jr.  104,  82 
Reprint  291. 


For  latar  oases,  davslopaMnta  and  ohaaf  M  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numben*. 
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who  disposes  of  all  his  property  pending  the  pro- 
eeedings,  with  the  deliberate  intent  of  making  his 
obligation  nugatory,  is  not  guilty  of  contempt  ;** 
nor  is  a  party  to  a  suit  guilty  of  jcontenqit  who 
merely  offers  a  bond  with  an  insolvent  surety  which 
is  withdrawn  because  not  acceptable  to  the  attorney 
for  the  other  party,  since  no  right  of  a  party  to  the 
proceedings  has  been  thereby  affected.*' 

[i  26]  O.  Interference  with  Persons  or  Property 
in  Onstody  of  Law.""  Any  imauthorized  interfer- 
ence with  propertv  or  persons  in  the  custody  of  th^ 
law  is  contempt."  Thus  it  has  been  held  that  one 
in  custody,  who  escapes  or  permits  himself  to  be 
rescued,  is  guilty  of  contempt,**  and  where  the  cus- 
tody of  a  child  is  in  controversy  in  a  divorce  suit, 
the  refusal  of  defendant  to  disclose  to  the  court  the 
whereabouts  of  such  child  is  contempt;**  but  it  is 
held  that,  where  a  minor,  being  a  party  to  a  suit, 
is  by  his  consent  taken  out  of  the  court's  jurisdic- 
tion, the  party  taking  him  is  noTt  g^lty  of  con- 
tempt.^ It  has  been  held,  however,  that  meddling 
with  property  only  constructively  attached  does  not 
constitute  a  contempt;*  nor  is  the  owner  of  prop- 
erty guilty  of  contempt  in  taking  it  by  force  from 
a  person  authorized  by  a  decree  to  receive  it  on 
giving  bond,  after  the  bond  has  been  given.'  It 
has  been  held  that  it  is  not  contempt  to  take  a  pris- 


oner out  of  the  state  by  virtue  of  extradition  pro- 
ceedings, pending  an  application  in  his  behalf  for 
habeas  corpus,*  although  this  rule  does  not  seem 
to  be  universally  approved.'^  Incitii^  to  mob  vio- 
lence, resulting  in  taking  a  prisoner  from  the  cus- 
tody of  the  law,  is  contempt,"  and  a  sheriff  who 
makes  no  effort  to  protect  a  prisoner  in  his  custody 
pending  stay  of  execution  from  mob  violence  which 
he  has  reason  to  apprehend  is  guilty  of  contempt.'^ 
Filing  a  petition  in  voluntary  bankruptcy  by  a  judg- 
ment debtor  who  had  been  forbidden  by  an  order 
made  in  stqpplementary  proceedings  from  transfer- 
ring or  making  any  other  disposition  of  his  property 
does  not  constitute  contempt;^  and  a  mere  threat 
by  a  judgment  creditor  of  a  bankrupt  to  levy  execu- 
tion on  his  property,  pending  the  bankruptcy  pro- 
ceedings, does  not  constitute  a  contempt  of  the  court 
of  bankruptcy  or  its  process,  where  there  has  been 
no  actual  levy  made  on  such  property,  nor  any  in- 
terference with  it  by  the  creditor  after  the  adjudica- 
tion in  bankruptcy.*  It  has  been  held  in  England 
that  a  clergyman  who,  marries  a  ward  without  the 
consent  of  the  guardian  appointed  by  the  court  for 
such  ward  is  guilty  of  contempt,"  although  he  had 
no  notice  of  the  appointment.^^  As  a  receiver  is 
an  officer  of  the  court,^'  and  his  possessioii  is  the/ 
possession  of  the  court,^*  any  interference  with,  or 


8^  Dollard  ▼.  Koronsky,  188  App. 
r»lv.  213.  128  NTS  11  faff  67  MlSC. 
90.  121  NTS  987  (rev  64  Misc.  611. 
118  NTS  922).  and  aff  199  N.  T.  668 
mem,  93  NG  1119  mem]. 

95.     In  re  Wilkes,  30  NTS  431. 

98.  See  also  supra  |  11;  Infra  f 
134. 

9T.  U.  S. — U.  S.  V.  STilpp,  214  U. 
S.  886,  29  set  637,  63  1..  ed.  1041  Clia- 
biUty  of  iTnchers);  Ex  p.  Shores,  195 
Fed.    627    (permlttlner   by    sheriff    of 

Srlsoner  to  escape);  Ledoux  v.  La 
lee,  83  Fed.  761;  Sabln  v.  Fogarty, 
70  Fed.  482:  Lefavour  v.  Whitman 
Shoe  Co.,  65  Fed.  785:  American 
Constr.  Co.  v.  Jacksonville,  etc.,  R. 
Co.,  62  Fed.  937:  U.  S.  v.  Murphy,  44 
Fed.  89;  In  re  Hlgglns,  27  Fed.  443; 
In  re  Steadman,  22  F.  Cas.  No. 
13,330. 

Ala. — Elz  p.  Stlckney.  40  Ala.  l<n. 

CaL — ^Kx  p.  Acock,  84  Cal.  60,  23 
P  1029;  Matter  of  Lowenthal,  74  Cal. 
109.  16  P  369,  6  AmSR  424-  Elz  p. 
Kello^e.  64  Cal.  343,  30  P  1030. 

Colo. — Reeves  v.  Peo.,  2  Colo.  A. 
196.  29  P  1033. 

Conn. — Huntington  v.  McMahon,  48 
Conn.   174. 

HI. — T«tt  V.  Peo.,  91  111.  11;  Knott 
V.  Peo.,  83  111.  632;  Richards  v.  Peo., 
81  III.  651;  Peo.  v.  Nelll,  74  HI.  68. 

Ind. — ^Mowrer  v.  State,  107  Ind. 
639,   8  NE  561. 

Ky. — ^Bush  ▼.  Chenault,  12  KyL 
249. 

Md. — Cromwell  v.  Owlngs,  7.Harr. 
&  J.  65. 

Hont. — State  v.  District  Ct.,  33 
.  Hont.  359.  88  P  641. 

N.  J. — State  V.  Ackerson,  26  N.  J. 
L.  209. 

N.  T. — ^t.owenthal  v.  Hodge.  120 
App.  Dlv.  793.  106  NTS  627;  In  re 
Woven  Tape  Skirt  Co.,  12  Hun  111; 
Rlffgs  ▼.  Whitney,  16  Abb.  Pr.  388; 
Albany  City  Bank  v.  Schermerhom, 
»  Paige  372,  38  AmD  661  [aff  10 
Paige  263];  Matter  of  Heller,  3  Paige 

N.  C. — ^lAcIiean  v.  Douglass,  28  N. 
C  283. 

Oh. — ^In  re  Seymour,  4  OhSftCP 
450.  8  OhNP  81;  Besuden  v.  E.  Be- 
snden  Co.,  4  OhSftCP  144.  3  OhNP 
165. 

Pa. — Com.  V.  Toung,  11  Phlla.  606. 

Tex. — State  v.  Sparks.  27  Tex.  627. 

Ehig. — Cooper  v.  Asprey,  3  B.  &  S. 
932,  113  ECL.  982,  122  Reprint  349; 
In  re  Pound,  42  Cta.  D.  402;  Helmore 
▼.  Smith.  35  Ch.  D.  449;  Bx  p.  Hay- 
ward.  46  L.  T.  Ren.  N.  S.  826:  Her- 
bert's Case.  8  P.  Wms.  116,  24  Re- 
print  MX;  Angel  v.  Sknitli,  9  Vea.  Jr. 


886,  32  Reprint  632. 

[a]  Bvto  appllsd, — (1>  A  mob  with 
the  connivance  of  the  sheriff  and 
the  jailer  of  a  county  in  the  Jail 
of  which  a  prisoner  charged  with  a 
capital  offense  was  confined,  re- 
moved the  prisoner  from  the  Jail  and 
lynched  him  after  an  appeal  had 
been  allowed  by  the  supreme  court 
of  the  United  States  from  aVi  order 
of  the  circuit  court  denying  the 
prisoner's  petition  In  habeas  corpus. 
It  was  held  that  the  sheriff  and  the 
Jailer  were  guilty  of  contempt  of  the 
appellate  court.  U.  S.  y,  Shlpp,  203 
V.  8.  653,  676.  27  SCt  165,  61iii.  ed. 
319,  8  AnnCas  2SS  (where  Holmes, 
J.,  said:  "The  question  was  touched, 
in  argument,  whether  the  acts 
charged  constitute  a  contempt.  "Vio 
are  of  opinion  that  they  do,  and 
their  character  does  not  depend  upon 
a  nice  inquiry,  whether,  after  the 
order  made  by  this  court,  the  sheriff 
was  to  be  regarded  as  bailee  of  the 
United  States  or  stlU  held  the  pris- 
oner in  the  name  of  the  State  alone. 
Either  way,  the  order  suspended 
further  proceedings  by  the  State 
against  the  prisoner  and  required 
that  he  should  be  forthcoming  to 
abide  the  further  order  of  this  court. 
It  may  be  found  that  what  created 
the  mob  and  led  to  the  crime  was 
the  unwillingness  of  its  members  to 
submit  to  the  delay  required  foi-  the 
trial  of  the  appeal.  From  that  to 
the  Intent  to  prevent  that  delay 
and  the^  hearing  of  the  appeal  Is  a 
short  step.  If  that  step  Is  taken 
the  contempt  Is  proved"').  (2)  To 
take  a  ward  of  the.  court  from  the 
custody  of  the  person  with  whom 
the  ward  has  been  residing  without 
permission  of  the  court  is  in  the 
nature  of  a  criminal  contempt.  Wel- 
lesley  v.  Beaufort,  2  Russ.  &  M. 
639,    11   BngCh   639,    89    Reprint   688. 

98.  State  V.  Ackerson,  26  N.  J.  L. 
209. 

99.  Cottier  v.   Peo.,  61  111.  A.  17. 
1.    Whlttem  V.   State,  86   Ind.   196. 

See  also  Trimble  v.  Com.,  96  Va. 
818,  32  SE  786  (holding  that,  where, 
in  habeas  corpus  to  recover  a  child, 
the  court  remanded  the  child  to 
respondent's  custody  until  further 
orders,  and,  with  the  court's  con- 
sent, she  took  the  child  out  of  the 
state  on  a  visit  to  her  sister,  on 
whose  suggestion  and  the  advice  of 
counsel  a  competent  court  of  the 
foreign  state  appointed,  as  guardian 
of  the  child,  the  siBter,  who  me«le  a 
beneficial  arrangement  for  the  child's 
nurture,  the  action  did  not  amount 


to  a. contempt,  where  there  was  no 
showing  that  it  was  done  to  defeat 
the  Jurisdiction  of  the  first  court), 
a.  Steam  Stone-Cutter  Co.  v. 
Windsor  Mfg.  Co.,  3  Fed.  298,  18 
Hlatchf.    291. 

3.  U.  S.  V.  Towns,  28  F.  Cas.  No. 
16,534,   7  Ben.  444. 

[a]  Bnle  applied. — ^A  party  filed 
a  libel  against  a  vessel  and  its 
owner..  The  decree  rendered  dis- 
missed the  libel  and  authorized  the 
owner,  on  giving  bond,  to  receive 
the  vessel  from  the  marshal,  and 
also  authorized  the  libelant  to  give 
the  bond  and  to  receive  the  vessel 
if  the  owner  failed  so  to  do.  The 
owner  having  failed  to  give  the 
bond,  the  libelant  pave  it  and  re- 
ceived the  vessel.  The  libelant  also 
appealed  to  the  circuit  court  from 
the  decree,  and  a  return  was  duly 
made  to  that  court.  The  owner  of 
the  vessel  then  took  It  by  force  from 
one  of  the  libelant's  sureties  In 
whose  possession  he  had  placed  It. 
It  was  held  that  the  giving  of  the 
bond  substituted  the  bond  for  the 
vessel,  and  that  the  owner  was  not 
in  contempt  for  taking  the  vessel 
by  force  after  the  bond  was  given. 
U.  S.  v.  Towns,  28  F.  Caa.  No.  16,534, 
7   Ben.    444. 

4.  Blx  p.  Lake,  37  Tex.  Cr.  656, 
40    SW   7277  66   AmSR   848. 

5.  State  V.  Seventh  Judicial  Dist. 
Ct.,  29  Mont  230.  74  P  412  (holding 
that  a  chief  of  police  and  his  sub- 
ordinates, who,  with  actual  knowl- 
edge that  a  writ  of  habeas  corpus 
had  been  issued  for  a  certain  pris- 
oner under  their  control,  endeavored 
to  avoid  the  service  and  execution 
of  the  writ  and  aided  in  delivering 
the  prisoner  into  the  custody  of  a 
messenger  from  the  governor  of  an- 
other state,  under  extradition  proc- 
ess, were  guilty  of  contempt  of 
court). 

6.  U.  S.  V.  Shlpp,  208  n.  S.  663. 
27  SCt  166,  61  L.  ed.  319,  8  AnnCas 
266. 

7.  U.  S.  V.  Shlpp.  214  U.  S.  886, 
29   SCt  637,   53   L.   ed.   1041. 

8.  In   re  Kepocs.   183   NTS   872. 
».     In  re  MoBryde,   99   Fed.   686. 

10.  Herbert's  Case.  3  P.  'Wms. 
116.    24    Reprint    992. 

11.  Herbert's  Case,  3  P.  Wms. 
116.   24   Reprint   992. 

19.     See  Receivers  184  Cyc  15]. 

13.  U.  S. — Davis  V.  Oray,  16 
Wall.  208,  21  L.  ed.  447;  Booth  v. 
Clark,  17  How.  322,  IB  t,.  ed.  164; 
In  re  Merchants'  Ins.  Co.,  17  F.  Cas. 
No.    9,441,    8   BIsa    162. 
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disturbance  of,  his  possession  without  permission  of 
the  eourt  subjects  the  disturber  to  punishment  for 
contempt.'*  Thus  it  has  been  held  that  striking  em- 
ployees of  a  railroad  which  is  in  the  hands-  of  a  re- 
ceiver, who  prevent,  or  attempt  to  prevent,  the  op- 
eration of  the  road,  are  in  contempt.**  So  it  has 
been  held  that  to  order  a  strike  on  a  railroad  in  the 
hands  of  a  receiver  appointed  by  the  federal  courts 
is  a  contempt,"  although  not  forbidden  by  any  in- 
junctional  order.*'  Likewise  suing  a  receiver  with- 
out leave  of  the  court  which  appointed  him  is  eon- 
tempt.**    But  it  is  not  a  contempt  of  court  to  levy 


execution  on  property  in  the  hands  of  a  purchaser 
from  a  receiver  in  whose  hands  it  had  been  placed 
prior  to  the  sale;*'  and  refusing  to  pay  rent  to  a 
receiver  for  the  period  for  which  rent  has  already 
been  paid  to  the  landlord  is  not  contempt.*" 

[i  27]  H.  ICflcondiict  of,  or  Affactiiig,  Jiny — 
1.  ICaconduct  Affecting  Jury.  All  willful  attempts 
of  whatever  nature,  seeking  to  improperly  influence 
jurors  in  the  impartial  discharge  of  their  duties,  is  ' 
contemp^**  whether  it  be  by  conversations  or  dis- 
.cussions,^  or  by  attempts  to  bribe.**  The  rule  ap- 
plies, although  the  juror  has  not  been  sworn  to  try 


III.— Richards  v.  Peo.,  81  111.  561; 
Hooper   v.    Winston.    24    III.    35S. 

Md.— Elllcott  y.  Warford,  4  Md.  80. 

Mass. — Cartwrlght's  Case.  114 
Mass.    230. 

N.  C. — Skinner  v.  Maxwell,  66  N. 
C.    48 

Pa.— Robinson  v.  Atlantic,  etc., 
R.    Co..    86   Pa.   160. 

See  also   Receivers   [84  Cyc  1871. 

14.  U.  S. — Davis  V.  Gray,  16  Wall. 
203,  21  L.  ed.  447;  Wiswall  v.  Samp- 
son. 14  How.  52.  14  L.  ed.  322;  Royal 
Trust  Co.  V.  Washburn,  etc.,  R.  Co., 
113  Fed.  631  [mod  on  other  grounds 
139  Pert.  868.  71  CCA  6791:  Lprinux 
V.  La  Bee.  03  Fed.  761;  In  re  Acker, 
68  Fed.  290;  U.  S.  v.  Murnhy.  44 
Fed.  39;  De  Visser  v.  Blackstone, 
7  F.  Cas.  No.  3,840,  6  Blatchf.  23B; 
Secor  V.  Toledo,  eta.  R.  Co..  21  F. 
Cas.  No.  12.605,  7  Bias.  513;  Thomp- 
son V.  Scott,  23  F.  Cas.  No.  13,976, 
4  Dill.  608;  'Vtllmer  v.  Atlanta,  etc., 
R.  Co.,  SO  F.  Cas.  No.  17,776,  2 
Woods   409. 

Ga.— Wlkle  v.  Sllva,  70  Ga.  717. 

111. — Sercomb  v.  Catlln,  128  HI. 
656,    21    NB    806.    16    AmSR   147    [aff 

80  111.    A.    258];    Richards    v.    Feo., 

81  111.   651. 

Ky. — Hazelrifre  v.  BronauKh,  78 
Ky.  62;  Blega  v.  Garrard,  8,B.  Mon. 
484.   44   AmD  778. 

Md.— Ellicott  v.  Warford,  4  Md. 
80. 

Mass. — Oartwright's  Case,  114 
Mass.    230. 

Mich. — Smith  v.  'TCuyne  Cir.  Judge, 
84    Mich.    564,    47    NW    1092. 

N.  J. — Moore  v.  Mercer  Wire  Co., 
16  A  737. 

N,  T.— Lowenthal  v.  Hodge,  120 
App.  Dlv.  804,  106  NTS  120:  Coffln 
V.  Burstein,  68  App.  Dlv.  22,  74  NTS 
274;  Levy  v.  Stanlon,  33  App.  Dlv. 
632,  63  NTS  472;  Salnberg  v.  Wein- 
berg, 26  Misc.  327,  64  NTS  668; 
Rlggs  v.  Whitney,  16  AbbPr  388; 
Noe  V.  Gibson.  7  Paige  613;  In  re 
Hopper,    6    Paige    489. 

N.   d — Skinner  v.   Maxwell,    66   N. 

C.  46. 

Oh. — Coe  V.  Columbus,  etc.,  R.  Co., 
10  Oh.  St.  872,  76  AroD  618;  Spin- 
ning V.  Ohio  L.  Ins.,  etc.,  Co.,  2 
Disn.    336. 

Pa.  —  Com.  V.  Toiing,  11  Phlla. 
606. 

Philippine. — In  re  Gomes,  4  Philip- 
pine 647.  _ 

R.  I.— Chafee  v.  Quidnlck,  13  R.  I. 
442. 

Vt. — ^Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.    R.    Co.,    46  Vt.   792. 

Va. — Thornton  v.  Washington  Sav. 
Bank,    76  Va.   432. 

Bng. — Searle  v.  Choat,  25  Ch.  D. 
723;  Hawkins  v.  Gathercole,  1  Drew. 
12,  61  Reprint  866;  Angel  v.  Smith, 
9  Ves.  Jr.  335,  32  Renrlnt  632:  'Ex  p. 
Cochrane,  L.  R.  20  Eq.  282;  Skip  v. 
Harwood,  3  Atk.  664,  26  Reprint 
1126;  Langford  v.  Langford,  6  L.  J. 
Ch.    60;    Helmore    v.    Smith,    36    Ch. 

D.  449;  Russell  v.  East  Anglian  R. 
Co.,  3  Macn.  &  O.  104,  49  EngCh  80, 
42  Renrlnt  201;  Fripn  v.  Bridgwater, 
etc.  Canal  Co..  3  Wkly.  Rep.  356; 
Randneld  v.  Randiield.  1  Dr.  ft  Sm. 
310,  62  Reorint  398:  Ex  p..Hayward, 
46   L.   T.    Rep.  N.  S.   826. 

[a]  TIraa  a  steam  motor  com- 
pany had  been  authorised  by  city 
ordinance  to  construct  and  operate 
a  road  over  the  streets  of  the  city.. 


Subsequently  in  foreclosure  pro- 
ceedings a  receiver  for  the  road  was 
appointed  by  the  circuit  court  with 
directions  to  continue  its'  operation. 
It  was  held  that  one  causing  the 
arrest  of  the  receiver  for  violating 
an  ordinance  declaring  the  opera- 
tion of  cars  over  the  streets  was 
a  public  nuisance  was  guilty  of 
contempt  even  though  the  ordinance 
under  which  the  road  was  being 
operated  was  void.  U.  S.  v.  Murphy, 
44    Fed.    39. 

[b1  Anjr  iBtwferenos,  whether  by 
forcibly  taking  possession  of  prop- 
erty committed  to  his  charge  or  by 
legal  proceedings  for  that  purpose, 
without  the  sanction  of  the  court, 
is  a  direct  and  flagrant  contempt. 
Richards  v.  Peo.,  81  ill.  661. 

16.  Thomas  v.  Cincinnati,  etc.,  R. 
Co.,  62  Fed.  808;  In  re  Hlgglns,  27 
Fed.  448;  In  re  Wabash  R.  Co.,  24 
Fed.  217;  V.  S.  v.  Kane,  23  Fed. 
748;  In  re  Doolittle,  23  Fed.  644; 
Secor  V.  Toledo,  etc.,  R.  Co.,  21  F. 
Cas.   No.   12,605,    7   Blss.   513. 

16.  In  re  Acker,   66  Fed.   290. 

17.  In  re  Acker,  66  Fed.   290. 

18.  U.  S. — 'TCIswall  V.  Sampson, 
14  How.  62.  14  L.  ed.  322;  Thomp- 
son V.  Scott  23  F.  Cas.  No.  13,976, 
4  Dill.  608  [den  Allen  v.  Central  R. 
Co.,  42  Iowa  683;  and  Kinney  v. 
Crocker,  18  Wis.  74.  which  lays 
down    the    contrary    doctrinel. 

III.— Holbrook  V.  Ford,  153  III.  633. 
39  NE  1091,  46  AmSR  917,  27  LRA 
324. 

Mich. — Smith  V.  Wayne  Cir.  Judge, 
84    Mich.    664,    47    NW    1092;    Trem- 

fer  V.  Brooks,  40  Mich.  388,  29  AmR 
34. 
N.    T. — Greene    v.    Odell,    43    App. 
DiV.    608.    60   NTS   346. 

Pa. — Com.  V.  Toung.  11  PhlUu  608. 
Eng. — ^Angel   v.    Smith.   9   Ves.   Jr. 
336,    32    Reprint    632. 

[a]  Oontomst  of  ottos*  Mnent- 
tnf  ptoc*aa<— Where  one  institutes 
an  action  without  leave  of  tha  court, 
for  property  in  the  hands  of  a  re- 
ceiver, both  he  and  the  officer  who 
may  seise  the  goods  under  his  proc- 
ess are  guilty  of  a  contempt  of 
court,  even  though  the  title  of  such 
person  is  paramount  to  that  of  the 
receiver,  com.  v.  Toung,  11  Phila. 
(Pa.)  606. 

[b]  An  attaehaMnt  of  the  prop- 
erty of  a  corporation  debtor  for 
which  a  receiver  has  been  anpolnted. 
made  by  a  foreign  corporation,  with 
knowledge  of  such  appointment.  Is 
an  interference  with  property  In 
custodia  leeis  and  punishable  as  a 
contempt.  Halbrook  v.  Ford,  1R8  111. 
633.  39  NE  1091.  46  AmSR  917,  27 
LRA    334. 

19.  Ex  p.  Edmondson,  68  Fla.  68, 
66    S    292. 

ao.  Krakower  v.  lAvelle,  37  Misc. 
423.    75    NTS    779. 

21.  U.  S.— Ex  p.  Ouddy,  131  U.  S. 
280.  9  set  703.  33  L.  ed.  164;  Klrk 
v.  U.  S.,  392  Fed.  273.  112  CCA  631. 

Cal. — Ex  p.  Creely,  8  Cal.  A.  713. 
97   P  766. 

D.  C— McCaully  v.  U.  S.,  26  App. 
404. 

Ga.— Baker  v.  State,  82  Ga.  776,  9 
SE  743,  14  AmSR  192.  4  LRA  128. 

Ind.— Little  v,  SUte,  90  Ind.  338, 
46  AmR  234. 

Iowa. — Marvin  v.  Polk  County 
Plst.  Ct.,  126  Iowa  866,  102  NW  119. 


Mich. — Nichols  V.  Grand  Rapids 
Super.  Ct.,  130  Mich.  187.  89  NW 
691. 

Mo. — In  re  EUlaon.  2S8  Mo.  378,. 
166   SW  987. 

Mont. — State  v.  Second  Judicial 
D'st.  Ct..  37  Mont.  191,  85  P  693,  16- 
AnnCas  743. 

Nebr. — Emery  v.  State,  78  Nebr. 
647,  650.  Ill  NW  374,  9  LRANS' 
1124    fquot  Cyc], 

N.  J.— State  v.  Doty,  38  N.  J.  L. 
403.    90   AmD    671. 

N.  C— In  re  Odum,  138  N.  C.  250. 
46    SE    669. 

Okl. — Harjo  v.  U.  8..  1  Okl.  Cr. 
690.    98    P   1021.    20    LRANS    1013. 

Pa. — Houser**  Case,  67  Pa.  Super. 
43. 

Porto  Rico. — ^U.  S.  V.  Shanton.  6- 
Porto  Rico  206. 

S.  C. — In  re  Moore,  79  S.  C.  899, 
60    SE    947. 

,  Tenn. — Coleman  v.  State.  121  Tenn. 
1,  113   SW  1046. 

Tex. — Bx  p.  Shepherd,  (8  Tex.  Cr. 
443,  153   SW  628. 

[a1  Bwm  If  not  dona  wtthta  th«- 
ooTUthoiia*  pMdnoto  an  attempt  to- 
improperly  Influence  a  juror  in  the 
discharge  of  his  duty  Is  calculated 
to  obstruct  the  administration  of 
justice,  and  is  punishable  as  con- 
tempt. In  re  Moore,  79  8.  C.  399,  60 
SE  947 

as.  b.  C— McCaully  v.  U.  8..  36 
App.   404. 

Ga.- Baker  v.  State,  82  Oa.  776,  9 
SE  743,  14  AmSR  192,  4  LRA  128. 

Iowa. — Murphy  v.  Wright,  167 
Iowa  76,  148  NW  986;  Drady  v.  PolK 
County  Diet  Ct.,  126  Iowa  346,  102 
NW   116. 

Mo.— In  re  Ellison,  266  Mo.  878, 
166  SW  987. 

Nebr. — ^Emery  v.  State,  78  Nebr. 
647.  Ill   NW   374,   9  LRANS  1124. 

N.  C— In  re  Gorham,  129  N.  C. 
481,  40  SE  311. 

Pa. — Houser's  Case,  67  Pa.  Super. 
43;  Greason  v.  Cumberland  R.  Co.,  64 
Pa.  Super.  696;  Doan's  Case.  17  Pa. 
Co.  618. 

Tenn. — Coleman  v.  State,  121  Tenn. 
1,  113  SW  1046;  Davidson  v.  Man- 
love.    2   Coldw.    846. 

Tex. — Ex  p.  Shepherd,  68  Tex.  Cr. 
443.  163  SW  628;  Ex  p.  Wright,  64 
Tex.  Cr.  171,  141  SW  971. 

[a]  XMscnjslnc  a  eaa*  In  oonit 
In  th^  presence  of  some  of  the  Ju- 
rors who  may  try  it  by  a  litigant 
may  be  contempt.  Baker  v.  State.. 
82  Oa.  776.  9  SB  743,  14  AmSR  192, 
4  LRA  128. 

tb]  XannlM*  41aoniBlon.<— Coun- 
sel's engaging  In  a  general  run  of 
conversation  with  several  jurors  on 
the  subject  of  hunting  in  the  pres- 
ence of  witnesses'  opposing  counsel, 
and  others.  In  the  courthouse,  the 
case  on  trial  not  being  mentioned, 
did  not  constitute  contempt.  State 
V.  Clark,  134  Mo.  A.  66,  114  SW  636. 

as.  U.  S. — ^U.  S.  V.  Carroll,  147 
Fed.    947. 

Ind.— Little  v.  SUte,  90  Ind.  888, 
46   AmR   224. 

Mich. — Nichols  V.  Grand  Rapids 
Judge  Super.  Ct..  130  Mich.  187,  89 
NW  691;  Langdon  v.  Wayne  Cir. 
Judge,  76  Mich.  368.   43  NW  310. 

Mo.— In  re  Ellison,  266  Mo.  378, 
166  SW  987. 

Nebr. — Emery  v.  State,  78  Nebr. 
647,     660,     111     NW     374,     9     LRANS 


For  totar  o— s»,  aarslcvmsnta  and  «haa(M  In  the  law  see  cmmulatlve  Annotations,  aam*  title,  page  and  not*  numb«r. 


§§  27-28] 


CONTEMPT 


[13  C.J.J     23 


the  ease  with  reference  to  which  it  was  sought  to 
inflnence  him,'*  or  although  actually  serving  could 
be  l^ally  disqualified;"  but  of  course  it  does  not 
apply  where  a  case  has  been  ended  by  the  discharge 
of  the  jury  and  the  rendition  of  judgment.**  It  has 
been  held,  however,  that  a  mere  effort  to  secure  the 
service  of  a  party  to  find  out  how  a  juror  stands  in 
reference  to  a  case  then  on  trial  does  not  authorize 
punishment  for  contempt,  where  the  party  so  em- 
ployed neither  makes  an  effort  to  tamper  with  the 
juror,  nor  holds  out  any  inducement  to  the  jury  to 
decide  one  way  or  the  other,  nor  talks  with  the 
juror  about  the  case;"  and  a  party  to  a  cause  may, 
without  being  guilty  of  contempt,  interview  persons 
acquainted  with  jurors,  to  ascertain  whether  there 
is  any  reason  for  challenging  a  particular  juror.** 
It  has  been  held  that  an  unsuccessful  attempt  to 
procure  another  to  use  his  influence  with  a  juror  to 
bring  about  a  certain  verdict  is  not  contempt.**  All 
effort  to  influence  the  action  of  o£5cers  in  the  selec- 
tion of  the  personnel  of  the  jury  is  contempt;*'  and 
an  officer  summoning  jurors,  who  is  guilty  of  im- 
proper conduct  in  selecting  them,  is  guilty  of  gross 
contempt  of  conrt.'^  Arresting  a  juror  engaged  in 
the  trial  of  a  cause,  whether  made  in  the  courthouse 
or  on  the  street,  has  been  held  to  constitute  con- 
tempt.** It  has  been  held  that  attempting  to  ob- 
tain information  respecting  the  deliberations  of  the 
jury  by  eavesdropping,**  or  by  soliciting  a  juror  to 
give  a  signal,  after  the  jury  has  retired,  to  indicate 
whether  an  agreement  is  likely,**  is  contempt.  Con- 
temptuous statements  made  by  an  attorney  in  his 
address   to  the  jury,  intimating  that  the  jury  is 


biased  and  prejudiced,  have  been  held  to  eonstitnte 
contempt.*"  So,  also,  any  effort  to  control  the  ac- 
tion of  the  grand  jury  is  contempt  of  court,**  even 
though  the  offense  is  committed  at  the  place  of  busi- 
ness of  the  juryman  remote  from  the  courthouse,*' 
although  the'  correctness  of  the  latter  proposition 
seems  to  have  been  questioned.**  A  party  inter- 
ested in  a  pending  case,  who  makes  an  unprovoked 
assault  on  the  attorney  for  the  other  side  in  the 
street  in  full  view  of  the  room  to  which  the  jury 
have  retired  to  make  up  their  verdict,  is  guilty  of 
contempt.** 

[(  28]  2.  Misconduct  of  Jury.  Any  misconduct 
.on  the  part  of  a  juror  which  prevents,  or  tends  to 
prevent,  a  fair  and  impartial  consideration  of  the 
case  on  its  merits  according  to  the  law  and  evidence, 
such  as  conversinj?  with  the  parties  or  others  in 
relation  to  the  action,*"  refusing  to  rervc,*'  or  ex- 
pressing an  opinion  respecting  the  merits  of  the  case 
for  the  purpore  of  disqualifying  himself  as  a  juror,** 
or  separatinar  from  the  othdr  jurors  in  violation  of 
the  court's  order,*'  constitutes  contempt.  Likewise 
a  juror  who  states  on  oath  that  he  wai  influenced 
by  anything  except  the  law  and  the  testimony  im- 
peaches himself,  and  should  be  punished  for  con- 
tempt.** It  has  been  held,  however,  that  a  juror 
who  acquires  information  out  of  the  court  room 
pending  a  trial  is  not  guilty  of  contempt  if  the  court 
has  issued  no  order  or  injunction  in  this  respect;** 
nor  is  a  grand  juror  subject  to  punishment  for  jBon- 
tempt  for  disclosing  proceedings  ih  the  grand  jury 
room  after  the  jury  has  been  discharged.**  It  has 
also  been  held  that  one  exempt  from  jury  service 


1124  [qoot  C7C];  Gandy  v.  State,  IS 
Nebr.  445,  14  NW  14S;  Tooser  v. 
State,  S  Nebr.  (Unoff.)  182,  »7  NW 
584. 

[a]  TaiUXug  on*  whota  son  la  on 
tnu  for  murder  that  for  a  speci- 
fied sum  of  money  he  will  bribe  a 
Juryman  Is  conteiApt,  independent  of 
statute,  notwithstanding  the  ottender 
does  not  intend  or  expect  to  bribe, 
but  merely  Intends  to  swindle  de- 
fendant's father  out  of  the  money. 
Little  V.  SUte,  to  Ind.  338,  46  AmR 
tii. 

a*.  Marvin  v.  Polk  County  Dist. 
-Ct..  126  Iowa  855.  102  NW  119;  State 
V.  Second  Judicial  D;st.  Ct.,  37 
Mont.   191.  95  P  593,  16  AnnCas  743. 

85.  Ex  p.  Shepherd.  66  Tex.  Or. 
448.    163   SW   628. 

a«.  In  re  Glenn,  103  8.  C.  601,  88 
SB    294,   LRA1916D   1190. 

97.  Ex  p.  McRae,  46  Tex.  Cr.  285, 
77  SW  211. 

as.  Wells  V.  Polk  County  Dist.  Ct., 
126   Iowa  340,   102  NW  106. 

89.  U.  S.  V.  Carroll,  147  Fed.  947: 
In  re  Ellison.  256  Mo.  878,  165  SW 
»87. 

SO.  In  re  Ellison,  258  Mo.  878, 
165  SW  987:  Keppele  v.  Williams,  1 
Dall.  (Pa.)  29,  1  U  ed.  23:  Sinnott 
V.  State,  11  Lea  (Tenn.)  281. 

[a]  Pooksttiiff  »  ▼•nil*  is  con-- 
tempt  Keppele  v.  Williams,  1  Dall. 
(Pa.)    29.    1    L.   ed.    23. 

31.  Harjo  V.  U.  S..  1  Okl.  O.  590, 
»8   P  1021,  20  LRANS   1013. 

88.  U.  S.  T.  Shanton,  6  Porto  Rico 
Fed.  206. 

33.  Ormsn  v.  State,  24  Tex.  A. 
496.  6  SW  644  (holdlnf;  tl)at  a  news- 
paper reporter  who  attempted  to  ob- 
tain information  respecting  the  de- 
liberations of  the  Jury  by  eaves- 
dropping was  grullty  of  contempt). 

34.  State  v.  Doty,  32  N.  J.  L.  403, 
90  AmD  671  (holding  that  soliciting 
a  Juror  to  give  a  signal,  after  the 
Jury  has  retired,  to  Indicate  whether 
an  agreement  Is  likely,  and  thereby 
to  enable  an  outsider  to  make  a  bet 
on  the  matter  of  agreement  to  better 
advantage,  is  contempt,  although 
nothing  Is  said  by  the  person  mak- 
ing the  attempt  as  to  how  he  wishes 


the  Jury  to  decide). 

35.  In  re  Maury,  205  Fed.  626,  133 
CCA  642. 

36.  U.  S.  v.  Kilpatrick.  18  Fed. 
765;  Matter  of  Tyler,  64  Cal.  434,  1 
P  884;  Pierce  v.  U.  S.,  37  App.  (D. 
C.)  682  [certiorari  den  223  U.  S. 
7^2  mem.  32  SCt  628  mem.  56  L.  ed. 
634  meml;  Harwell  v.  State,  10  Lea 
(Tenn.)   644. 

[a]  An  ladlvldiua  who  apptoMhes 
or  oomminiicat—  witli  t&a  ffrand 
Jnry  In  reference  to  any  matter 
which  is  or  may  come  before  them 
is  guilty  of  contempt.  U.  S.  v.  Kil- 
patrick. 16  Fed.  765. 

[b]  Wrttinf  and  asndlnff  to  a 
grasd  Jury  sn  accusatory,  threaten- 
fng,  and  msultlng  letter  relating  to 
the  subject  of  their  investigation  Is 
contempt.  Matter  of  Tyler,  64  Cal. 
434,  1  P  884. 

[ct  Tampeilnf,  or  attamptiaf  to 
tamper,  with  tha  Ktasd  Jury. — A-y 
attempt  to  control  the  action  of  the 
grand  jury  Is  contemnt  o*"  court,  but 
a  mere  Inquiry  of  a  grand  Jury  as  to 
what  has  taken  place  resoectlng  a 
particular  care  Is  rot.  Harwell  v. 
State,  10  Lea  (Tenn.)  644. 

37.  Pierce  v.  U.  S.,  37  App.  (D. 
C.)  58r!  jcert'ora'i  den  223  U.  S.  732 
mem.  32  SCt  628  mem,  56  L.  ed. 
634  mem]. 

38.  Bergh's  Case,  16  AbbPrNS 
(N.  Y.)  266,  284  (where  the  court 
said:  "I  am  clear  that  It  is  contempt 
of  court  at  common  .law  for  a  wit- 
ness or  by-stander  to  communicate 
with  the  grand  Jury  without  Its  re- 
ouest:  but  to  be  a  coitennt  uT^e" 
the  statute,  the  communication  must 
savor  of  the  desrree  of  contemntuous 
behavior  committed  during  the  sit- 
ting of  the  court,  and  directly  tend- 
ing to  impair  due  respect  1  think 
that  the  term  behavior  may.  cover  the 
writing  and  delivery  to  the  grand 
Jury  of  a  contemptuous  and  Insulting 
letter"). 

88.  U.  S.  V.  Barrett  187  Fed.  378 
(holding  that  where,  after  an  action 
had  been  tried  and  the  Jury  had  re- 
tired to  consider  the  case,  two  per- 
sons interested  in  the  corporation 
defendant  who  made  an  unprovoked 


assault  on  plaintiff's  attorrey  on  the 
street.- 'n  full  view  of  the  Jury  room, 
we-n  uullty  of  cortemrit). 

40.  U.  S.— In  re  May,  1  Fed.  787, 
2  Flipp.  562. 

Qa. — State  v.  Helvenston,  It  M. 
Charlt.    48. 

Mo-t. — Ruff  v.  Rader,  2  Mont  211. 

N.  C. — ^In  re  Oorham,  129  N.  C.  481, 
40  SB  311. 

O-t.— Ke'lu'-i  V.  roberts,  31  Ont 
L.  169,  6  OntWN  141. 

la]  ▲  fsdsral  grand  Jnror  ■Who 
daUbsn'ely  ae^nres  an  interview 
with  o"o  interested  in  Drocui-lng  an 
indictment  respecting  what  occurred 
In  the  Jury  room  is  guilty  of  con- 
temnt. where  the  Jury  was  Instructed 
to  keep  Its  del'beratlons  secret  In 
re  Pum'-ierhnyes,  70  Fed.  769. 

41.  Powell    V.    State.    48    Ala.    154. 
48.     U.  S.  V.  Devaughap.  25  F.  Csis. 

No.  14.952,  3  Cranch  C.  C.  84  (hold- 
ing that  a  Juror  is  In  Qontemot.  If, 
after  being  summoned,  he  voluntari- 
ly forms  and  delivers  an  onl'^lon  as 
to  the  p-ullt  or  Innocence  of  the  per- 
son, with  a  View  of  disqualifying 
h'mself  from  serving.  Such  act 
tends  to  ob-itruct  the  due  adminis- 
tration of  Ju?tlrr>). 

43.  U.  S.— Oftutt  V.  Parrott  18  F. 
Cas.   No.    10,453,   1   Cranch  C.  C.   164. 

Ga. — State  v.  Helvenston,  R.  M. 
CharU.   48. 

Ind. — Murphy  v.  Wilson,  46  Iiid. 
637. 

N.  J. — Crane  v.  Sayre,  6  N.  J.  L. 
110. 

N.  T. — Ex  p.  Hill.  3  Cow.  355. 

44.  Overtm  v.  State.  7  Okl.  Cr. 
203,  123  P  175  [den  reh  114  P  1132]. 

45.  Peo.  V.  Oyer  &  T.  Ct.  36  Hun 
277  [aff  101  N.  T.  245,  4  NB  259,  54 
AmR  691]. 

[a]  niaa,  where,  during  the 
progress  of  the  trial  of  an  indict- 
ment for  an  assault,  a  Juror  who, 
without  permission,  viewed  the  local- 
ity where  It  was  comm'tted  was  not 
in  contempt.  Peo.  v.  Oyer  &  T.  Ct., 
101  N.  T.  246,  4  NE  269,  64  AmR 
691. 

46.  Atwell  V.  U.  S.,  162  Fed.  97, 
89  CCA  97,  17  LRANS  1049  [rev  140 
Fed.   368]. 
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by  reason  of  his  membership  in  a  military  company 
is  not  guilty  of  contempt  if,  having  been  summoned, 
he  does  not  attend  to  make  excuses.'*' 

[$  29]  L  Misconduct  of  Witness^— 1.  In  Ckn- 
eiaL  A  witness  who  refuses  to  be  sworn  is  guilty 
of  contempt,**  even  althoufrh  such  refusal  results 
from  conscientious  acrupleB,°°  unless  there  is  a  statu- 
tory exception  which  permits  persons  belonging  to 
his  class  to  testify  on  afBrmation;"  and  he  is  not 
excused  for  refusal  to  be  sworn  on  the  ground  that 
incriminating  evidence  may  be  sought."*  A  witness 
is  also  guilty  of  contempt  who  retires  without  giving 
testimony,"  or  who,  having  been  excluded  by  order 
of  the  court,  remains  in  the  court  room  during  the 
examination  of  other  witnesses."  A  witness  may 
also  be  guilty  of  contempt  by  conversing, about  the 
case  when  charged  not  to  do  so  by  the  court.°' 

[(  30]  2.  Failure  of  Witness  to  Appear.  As  a 
general  rule,  a  person  who  fails,  without  legal  ex- 
cuse, to  appear  as  a  witness,  in  obedience  to  the 
requirements  of  a  legal  summons  or  subpoena, .  is 

47.  Miller    v.    Com..    80    Va.    J3. 

48.  Of  wlta«s«  whose  Aaposltioa 
la  aonfflit  aee  Depoaltiona  [13  Cyc 
9241. 

«.  U.  S. — ^U.  S.  v.  Tom  Wah,  180 
Fed.  207  [aff  163  Fed.  10081;  Ex  p. 
Judson,  14  F.  Cas.  No.  7,561,  S 
Blatchf.  89. 

Ala. — ^E;x   p.  Walker,   25  Ala.   81. 

Cal. — Ex  p.  Stlce,  70  Cal.  51.  11  P 
459. 

111. — Goodman  v.  Peo.,  90  111.  A. 
533. 

Ind. — Liockwootf  V.  State,  1  Ind. 
161. 

Mass. — ^Heard  v.  Pierce,  8  Cush. 
338.   54  AmD  767. 

Nebr. — In  re  Button,  88  Nebr.  636, 


guilty  of  contempt,"*  although  his  evidence,  if  given, 
would  tend  to  criminate  him."  It  has  been  held, 
however,  that  when  a  subpcena  called  for  a  witness 
to  be  examined  at  his  own  house,  he  was  not  in  con- 
tempt for.  disobeying  it,  as  he  had  the  right  to  deny 
access  to  his  home  to  the  persons  seeking  to  ex- 
amine him."  Likewise,  where  the  witness  is  a  non- 
resident, he  cannot  be  punished  for  failure  to  obey 
a  subpoena ;"  and  in  some  jurisdictions  a  witness  is 
not  guilty  of  contempt  in  disobeying  a  subpoena  in 
a  civil  case  unless  his  witness  fees  have  been  paid 
or  tendered  to  him,**  unless  they  have  been  waived.** 
To  subject  a  witness  to  the  penalty  of  contempt  for 
disobedience  to  a  subpoena  he  must  have  been  le- 
gally summoned;"  hence,  if  the  subpoena,  or  the 
service  thereof,  was  so  defective  or  irregular  ..as  to 
impose  on  him  no  duty  to  obey  it,  he  cannot  be  ptm- 
ished  for  contempt.*'  So  also,  where  a  witness  has 
appeared  under  a  subpoena,  he  is  in  contempt  and 
may  be  punished  if  he  fails  to  remain  as  long  as  his 


120  NW  203,  23  L.RANS  1,173./ 

N.  y.— Peo.  V.  Hicks,  15  Barb.  153. 

Pa. — Com.  V.  Roberta,  2  "PaLiJR 
«40,    4   PaLJ   126. 

Tex. — Ex  p.  Bamea,  73  Tex.  Cr. 
683,   166   SW   728,   51   LRANS   1166. 

Vt— Ex  p.  Langdon,  25  Vt.  680. 

Wis.— State  V.  Keyes,  75  Wis.  288, 
44   NW   18. 

Ont. — ^Uhrlg  v.  Uhrlgr,  16  Ont.  Pr. 
63. 

[a]  Tha  powar  of  a  Jnstloa  of  tlia 
peaca  to  commit  a  witness  for  re- 
fusing to  be  sworn  Is  conditional, 
being  dependent  oh  the  fact  that 
the  party  at  whose  instance  the  wit- 
ness attends  shall  make  oath  that 
the  testimony  of  the  witness  is  so 
far  material  that  without  it  he  can- 
not safely  proceed  in  the  trial  of 
the  cause.  Peo.  v.  Webster,  14  How 
Pr  (N.  Y.)   242.  8  Park.  Cr.  503. 

SO.  See  cases  supra  note  49;  Infra 
note  61. 

61.  U.  S.  V.  Coolidge.  25  F.  Cas. 
No.  14.868,  2  Qall.  864;  Stansbury  v. 
Marks,  2  Dall.  (Pa.)  213,  1  L..  ed. 
353. 

[a],  Xa  Maaaaclinaatts  a.  person 
called  as  a  witness,  if  not  a  Quaker, 
who  refused  to  be  sworn  on  the 
ground  of  conscientious  scruples, 
was  guilty  of  contempt  when  the 
statute  confined  the  liberty  of  being 
affirmed  to  Quakers.  U.  S.  v.  Coo- 
lidge, 25  F.  Cas.  No.  1^.858,  2  Gall. 
364. 

[b1  Xefnaal  of  Jaw  to  ba  awom 
on  Batnrday. — A  Jew  was  otTered  a.<! 
a  witness  on  Saturday,  but  refused 
to  be  sworn  because  he  had  con- 
scientious scruples  against  taking 
an  oath  on  his  Sabbath,  and  was 
fined  for  contempt.  Stansbury  v. 
Marks,  2  Dall.  (Pa.)  213.  1  L.  ed.  353. 

62.  Ex  p.  Stlce.  70  Cal.  51,  11  P 
469:  Matter  of  Lelch,  31  Misc.  671, 
66  NTS  3. 

B3.  Howe  V.  Welch.  11  NTClvProc 
444;  Reynolds  v.  Parkes,  2  Dem. 
Surr.   <N.  T.)   399. 

64.  Cal. — Peo.  V.  Boscovltoh,  20 
Cal.  436. 

Gft. — Green  v.  State,  125  Ga.  742, 
64   SE   724;   Hoxie  v.  State,   114  Oa. 


SUte,    39    Oh.   St. 


19,  39  SE  944. 

Oh. — Dickson   v. 
78. 

Tex. — Cross  v.  State.  11  Tex.  A.  84. 

Ont. — Sadlier  v.  Smith,  14  U.  C.  L. 
J.  N.  S.  30. 

58.  Torres  v.  CatalS,,  6  Porto  Rico 
Fed.  441. 

86.  U.  S. — Johnson  Steel  St.  R. 
Co.  V.  North  Branch  Steel  Co..  48 
Fed.  191;  In  re  Steward,  29  Fed. 
813;  Norris  v.  Hassler,  23  Fed.  581; 
Fowler  v.  Hecker,  9  F.  Cas.  No.  6,001. 
4  Blatchf.  425;  U.  S.  v.  Durling,  25 
F.  Cas.  No.  16,010,  4  Bias.  609.  See 
also  Lobel  v.  Coasey,  167  Fed.  664, 
85    OCA    142. 

Ala. — ^Mussina  v.  Bartlett,  8  Port. 
277. 

Ga.— Blltch  T.  State,  146  Ga.  882. 
90  SE  42. 

111.— Mclntyre  v.  Peo.,  227  111.  26, 
81  NB  38;  Brockman  ▼.  Aulger,  12  111. 
277. 

Ind  — Balwin  v.  State,  126  Ind.  24, 
26  NE  820;  State  v.  Newton.  62  Ind. 
617;  Wilson  v.  Stone,  57  Ind.  71. 

Iowa. — Coutts         V.  Poweshiek 

County  Dist.  Ct.,  148  Iowa  2*7,  128 
NW  362;  Beebe  v.  Equitable  Mut  L.. 
etc.,  Assoc  76  Iowa  129,  40  NW 
122;  State  v.  Seaton,  61  Iowa  563,  16 
NW   736. 

Kan. — State  v.  Anders,  64  Kan. 
742.    68    P    668. 

Ky. — Harman  v.  Com.,  140  Ky.  4, 
180  aw  787. 

N.  T. — Foster  V.  Walt,  161  App. 
Div.  933,  136  NTS  209;  Peo.  v.  Reld, 
139  App.  Div.  561,  124  NTS  205-  Mat- 
ter of  Depue,  108  App.  Div.  58,  95 
NTS  1017  [rev  on  other  grounds  185 
N.  Y.  60,  77  NB  798];  Peo.  v.  Brown, 
46  Hun  320;  Woods  v.  De  Flganlere, 
24  N.  T.  Super.  607,  641,  16  AbbPr 
1;  Central  Nat.  Bank  v.  Arthur,  32 
N.  T.  Super.  194;  Peo.  v.  Hanbury. 
145  NTS  483;  Downey  v.  Fenn.  124 
NTS  876;  Peo.  v.  Dutcher.  3  AbbPr 
NS  151;  Bleecker  v.  Carroll,  2  Abb 
Pr  82;   Peo.   v.   Davis.   15   Wend.   602. 

Okl. — In  re  Abbott,  7  Okl.  78,  64 
P  319. 

Pa. — Com.  V.  Klein,  40  Pa.  Super. 
352;  Com.  v.  McGaghan,  29  Pa,  Co. 
361;  Com.  Title  Ins.,  etc..  Co.  v. 
Slack,  18  Pa.  Co.  593;  Com.  v.  Phil-. 
lips,  3  Pittsb.  426. 

Tex. — Cullers  v.  Blrge,  (Civ.  A. 
1896)  34  SW  986;  Johnson  v.  State, 
59  Tex.  Cr.  11,  127  SW  559. 

Eng. — Bennet  v.  Watson,  3  M.  & 
S.  1,  105  Reprint  612;  4  Blackstone 
Comm.  p  284. 

Ont. — Re  Darling,  39  U.  C.  Q.  B. 
339;  Deadman  v.  Ewen,  27  U.  C.  Q. 
B.  176. 

Que. — Prevost  v.  Gauthler,  23  LC 
Jur  323. 

[a]  ▲  AafandMit  who  neglects  to 
answer  on  service  of  a  subpoena  on 
him  places  himself  in  contempt  of 
the    process    of    court.      Mussina    v. 


Bartlett,  8  Port.  (Ala.)  277. 

[b]  Abandonmant  of  prooaadlan. 
— A  defendant  summoned  as  a  wlt- 
nesa  for  plaintiffs  will  not  be  held  In 
contempt  for  failure  to  attend  where 
plaintiffs  did  not  appear  either,  the 
Inference  being  that  the  proceedings 
were  abandoned.  Gardiner  v.  Peter- 
son, 14  HowPr  (N.  T.)   613. 

[c]  Slaobadlanoa  of  anbpoan*  In 
civil  oaaa  not  a  ortiulaal  contampt. — 
Sherwin  v.  Peo.,  100  N.  T.  861,  STNE 
465. 

rd]  Avoiding  aarvloa  of  anlipcMi* 
not  oontampt. — Com.  v.  Deskina,  4 
Lelerh  (31  Va.)   686. 

S7.  Com.  v.  Klein.  40  Pa.  Super. 
362. 

66.  McSwane  y.  Foreman,  167  Ind. 
171,  78  NE  630. 

89.  Aldrlch  V.  Maher,  168  IlL  A. 
413. 

60.  V.  S. — In  re  Kerber,  125  Fed. 
663;  In  re  Boeshore,  126  Fed.  661. 

lU.— Peo.  V.  Healey,  139  111.  A.  363; 
Hollister  v.  Peo.,  116  111.  A.  338; 
Bonner  v.  Peo.,  40  111.  A.  628. 

Minn. — Kipp  v.  Dawson,  69  Minn. 
82,  60  NW  84R. 

N.  T. — In  re  Depue,  185  N.  T.  66, 
77  NE  798  [rev  108  App.  Div.  68,  96 
NTS  1017]. 

Ont. — Re  Darling,  89  U.  C.  Q.  B. 
339. 

Que. — Sexton  v.  Boston,  6  LiCJur 
334. 

61.  In  re  Boeshore,  126  Fed.  661; 
Peo.  v.  Healey,  139  111.  A.  863;  and 
cases  supra  note  60. 

[a]  A  failure  to  object  because 
no  tender  is  made  is  not  an  implied 
waiver  thereof.  In  re  Boeshore,  126 
Fed.  651. 

63.  See  Cases  infra  note  63;  and 
infra  |  43. 

63.  111.— Hollister  v.  Peo.,  11*  III. 
A    338 

Ind.— White  v.  Morgan,  119  Ind. 
338.  21  NE  968. 

Iowa. — Chambers  v.  Oehler,  107 
Iowa  165.  77  NW  853. 

N.  Y. — In  re  Depue,  186  N.  T.  60, 
77  NE  798  [rev  108  App.  Div.  68,  95 
NTS  1017];  Wilklns  v.  Torreon 
American  Bank,  133  App.  Div.  646, 
118  NTS   210. 

Oh. — Harman  v.  Waller,  4  Oh.  Dec. 
(Reprint)   97,   1  ClevLRep  26. 

Wash. — State  v.  Trounce,  6  Wash. 
804.  32  P  750. 

Ont. — Woods  V.  Fader,  10  Ont.  L. 
643,  6  OntWR  369;  Re  Darling,  39 
U.  C.  Q.  B.  339. 

Que. — Sexton  v.  Boston,  6  liCJur 
334. 

[a]  Vast  be  laaneA  by  proper  au- 
thority.— ^Where  evidence  of  adverse 
party  is  sought,  the  summons,  to 
subject  witness  to  penalty  of  con- 
tempt for  refusal  to  obey,  must  be 
issued  by  the-  proper  authority. 
W^hite  V.  Morgan,  119  Ind.  388,  21 
NB  968.  ' 


For  lAter  oaaea,  Aevelopmahta  and  ehaafe*  i"  the  law  aee  cumulative  Annotatlona,  same  title,  page  and  note  number. 


§§  30-32] 


CONTEMPT 


[13  C.  J.]     25 


presence  is  required,**  unless  the  snbpcena  is  defeo- 
tit'e  in  not  commanding  the  witness  to  attend  from 
day  to  day  and  not  to  depart  without  leave  of 
court;"  but  a  party  who  permits  his  witness  to  de- 
part cannot  have  the  witness  attached  for  contempt 
in  leaving,** 

[(  31]  S.  False  Smaring  by  Witness.*^  Ordi- 
narily false  swearing  by  a  witness  is  held  to  be 
such  an  obstruction  of  justice  as  to  constitute  a 
direct  contempt  of  court,'*_jdthough  it  has  been  held 
that  a  witness  cannot  be  punished  as  for  direct  con- 
tempt for  false  swearing  unless  the  court  judicially 
knows  that  his  evidence  is  false;**  and  in  Louisiana 
and  Pennsylvania  perjury  has  been  held  not  con- 
tempt of  court/*  Under  some  statutes,  false  swear- 
ing by  a  judgment  debtor  on  his  examination  in 

[b]     WiMie  Mi  Ixrarnlaxlty  la  tba 
sarno*  !•  walTcA  a  failure  to  attend 


s<q>plementary  proceedings  touching  the  disposition 
of  his  property,  is  not  a  contempt  for  which  he  can 
be  punished  by  fine  or  imprisonment."  A  witness 
should  not  be  taken  into  custody  for  perjury  in  the 
immediate  presence  of  the  juiy,  since  it  is  an  in- 
vasion of  the  rights  of  the  party  offering  him.^* 

One  who  procnrea  false  testimony  knowing  it  to 
be  false,  with  the  intention  of  deceiving  the  court, 
is  guilty  of  contempt,"  and  also  one  who  attempts 
to  bribe  or  to  persuade  a  witness  to  testify  falsely 
is  guilty  of  a  direct  contempt/* 

[i  32]  4.  Befnsal  to  Testify  or  to  Produce  Evi- 
denoe^" — a.  In  OeneraL  Unless  the  rule  is  other- 
wise by  statute^*  a  witness  is  in  contempt  who  re- 
fuses to  testify^  or  to  make  answer  to  proper  ques- 


la  a  conterapt.  Coutta  v.  Poweshiek 
County  Dist.  Ct.,  149  Iowa  297.  128 
HW  $«2. 

[c]  A  TMriaao*  of  an  hour  in  the 
time  when  a  witness  la  reauired  to 
appear  and  testify,  between  the  orltr- 
inal  aubpcena  reiM  to  the  wltneas 
and  the  copy  delivered  to  him, 
affords  no  defense  to  proceedings  In 
contempt  against  him  for  failing  to 
appear,  where  he  did  not  appear  at 
eitJier  time,  basing  his  refusal  on 
the  claim  that  the  subpoena  was  void 
on  other  ground's.  Leber  v.  U.  8., 
170  Fed.  gfl.  98  CCA  B7. 

[d]  flervloa  at  resideaoe  of  wlt- 
&•■■  yi'es allied. — Ahrens  v.  Coleman, 
6S  Misc.  669,  121  NTS  1121. 

[e]  IB  Oataclo,  before  a  witness 
can  be  punished  for  contempt  for 
disobedience  of  a  subpoena.  It  must 
appear  that  the  original  writ  was 
shown  to  him  at  the  time  he  was 
personally  served  with  a  copy. 
Woods  v.  Fader,  10  Ont.  L.  643,  S 
OntWR  389. 

axxoneona.  advloe  of  coiiaael  see  In- 
fra  I    E8. 

«4.  Johnson  v.  WiUiston,  7  N.  B. 
171. 

[a]  AdJonrBineBt  of  court  before 
■nrtral  of  wltaesa, — Where  a  witness 
subpcenaed  to  attend  forthwith  went 
premptly,  but  when  he  arrived  found 
that  the  court  had  adjourned,  and 
he  returned  to  his  home,  he  should 
not  have  been  punished  for  contempt. 
Peo.  V.  Potter,  <  NTS  7B3. 

S5.  In  re  Spencer,  MacArthur  ft 
H.   (D.  C.)   433. 

ee.  State  V.  Nixon.  Wright  (Oh.) 
768 

er.  Verjury  reaecalbr  see  Perjury 
130  Cyc  139S]. 

68.  U.  8.— U.  S.  V.  Appel.  211  Fed. 
4»6:  In  re  Ulmer,  208  Fed.  461;  In 
re  Steiner,  195  Fed.  299. 

111. — Berlcson  v.  Peo.,  154  la  81, 
39  NB  1079. 

N.  3. — Seastream  r.  New  Jersey 
Exhibition  Co..  (Ch.)  81  A  1041  [aS 
72  N.  J.  Ea.  377,  65  A  982]. 

N.  T. — Eagan  v.  Lynch,  S  NTClv 
Proc  236. 

Porto  Rico. — ^Peo.  v.  Valcourt,  18 
Porto  Rico  471:  Peo.  v.  Fourquet,  17 
Porto  Rico  1037  (by  statute). 

Wis. — In  re  Rosenberg.  90  Wis. 
6 SI.  83  NW  1085,  84  NW  299. 

Eng. — Stoclcham  v.  French,  1  Blng. 
385,  SlSCl,  650,  130  Reprint  147. 

[a]  Bale  applied.— (1)  A  defend- 
ant was  guilty  of  a  contempt  of 
court  in  fabricating  certain  pages  of 
a  directory  alleged  to  infringe  a 
copyright,  *and  presenting  the  same 
to  uie  court  as  evidence  on  the  hear- 
ing of  a  motion  for  a  preliminary 
injunction.  Chicago  Directory  Co.  v. 
U.  8.  Directory  Co.,  123  Fed.  194. 
(2)  The  complainant  in  an  Injunction 
suit  who,  actuated  by  fear  of  the 
con8e4uences  and  for  the  purpose  of 
counteracting  what  he  had  done  in 
Instituting  the  suit,  consciously 
signed  an  affidavit  directly  contra- 
dictory of  a  truthful  aflfldavlt  pre- 
viously mtide  by  him,  was  guilty  of 
contempt  in  attempting  to  Improp- 
erly influence  the  administration  of 
justicAt    although   he   was   unintelli- 


gent and  was  subjected  to  severe 
and  continued  pressure  from  others: 
but  his  Ignorance  and  the  influence 
under  which  he  was  laboring  amel- 
iorated his  offense  and  would  be 
given  weight  In  fixing  his  punish- 
ment. Seastream  v-  New  Jersey  Ex- 
hibition Co.,  (N.  J.  Ch.)  61  A  1041 
[aff  72  N.  J.  Ba.  377,  85  A  9821. 

69.  Peo.  V.  Stone,  181  III.  A.  476, 
477  (holding  that,  if  false  swearing 
constitutes  direct  contempt,  Judicial 
Icnowledge  of  Its  falsity  is  essential 
to  the  right  of  the  court  to  convict 
therefor,  and  the  court  said:  "But 
there  is  nothing  in  the  record  to  dis- 
close that  the  court  knew  that  the 
testimony  was  false.  In  a  case  of 
direct  cohtempt,  it  may  act  upon 
that  of  which  It  may  take  Judicial 
notice,  but  It  cannot  Judicially  know 
that  evidence  Is  false  unless  at  the 
trial  it  is  so  made  to  appear  by  the 
witness'  own  a)dmls8lon  or  perhaps 
by  unquestioned  or  Incontrovertible 
evidence.  Otherwise  the  court  would 
act  merely  upon  Its  belief  or  conclu- 
sions derived  from  evidence  heard, 
and  not  upon  matters  of  fact  of 
which  it  had  Judicial  cognizance, 
which  is  essential  to  the  summary 
proceeding   for  direct  contempt"), 

70.  State  v.  Lazarus,  37  La.  Ann. 
314;  In  re^Lerch's  Contested  Election, 
21  Pa.  Dlst.  Ills  (holding  that  a  court 
has  no  power  to  punish  a  witness  who 
swears  falsely  for  contempt,  as  per- 
jury Is  a  substantive  offense,  and 
one  so  charged  has  a  right  to  trial  by 
Jury). 

n.  Bemheimer  v.  Kelleher,  31 
Misc.  464,  64  NTS  409  (construing 
Code  Olv.  Proa  |  14  subds  2,  3.  au- 
thorising the  punishment  of  a  party 
to  an  action  for  any  deceit  or  abuse 
of  a  mandate  or  interference  with  a 
court  proceeding).  See  also  Infra 
t   38. 

[al  Prejudice  to  party, — Defendant 
falsely  swearing  In  supplementary 
proceedings  that  he  had  transferred 
no  property  to  his  brother  only  had 
the  effect  of  concealing  a  fact  which 
would  have  laid  the  foundation  tot 
an  action  against  the  brother,  but  in- 
terposed no  obstacle  to  such  action, 
and  hence  was  not  contempt  within 
Code  Olv.  Proc.  i  14,  providing  that 
no  act  can  be  punished  as  contempt 
unless  a  right  or  remedy  of  a  party 
may  be  thereby  defeated.  Impaired,  or 

Srejudlced.     Bemheimer  y.  Kelleher, 
1  Misc.  464,  64  NTS  409. 
7S.    State  v.  Swlnk.  151  N.  C.  728, 
88  SB  448,  19  AnnCIas  422. 

73.  Seattle  v.  Peo.,  33  111.  A.  651; 
Gibson  V.  Tilton.  1  Bland  (Md.)  362, 
17  AmD  306. 

74.  U.  S.  V.  Carroll,  147  Fed.  947; 
Rlckettfl  V.  State,  111  Tenn.  380.  77 
SW  1076  (holding  that,  where  de- 
fendant In  a  prosecution  for  tippling, 
by  i>ersuaslon  and  threats  of  per- 
sonal violence  before  the  trial,  in- 
duced a  witness  for  the  state  to 
falsely  testify  that  a  sale  of  liquor 
made  by  defendant  to  him,  and  then 
being  Inquired  into,  occurred'  more 
than  twelve  months  before  the  indict- 
ment, so  as  to  make  the  offense  ap- 
pear to  be  barred  by  limitations, 
when  in  fact  the  sale  was  made 
within,  that   time,   such   act   consti- 


tutes contempt  of  court,  as  present- 
ing a  case  ot  unlawful  abuse  of, 
and  Interference  with,  the  process 
and  proceedings  of  the  court). 

78.  Advice  of  oonasal  as  excuse 
see  infra  i  68. 

7B;,    See   statutory   provisions. 

"At  the  common  law.  it  was  clearly 
competent  for  the  court  to  treat  as 
a  contempt  the  refusal  of  a  witness 
to  give  evidence  to  a  grand  Jury; 
butln  a  case  coming  within  the  stat- 
ute we  are  considering,  the  perverse- 
ness  of  the  witness  Is  made  an  of- 
fense against  criminal  Justice  punish- 
able under  an  indictment,  and  the 
punishment  denounced  may  be  more 
efficacious  for  the  correction  of  the 
evil.  But  however  this  may  be. 
It  is  enough  that  the  legislature 
have  said,  that  the  failure  or  re- 
fusal to  attend  and  testify.'  shall 
not  be  regarded  as  a  contempt 
merely,  but  shall  be  prosecuted 
and  punished  as  a  misdemeanor. 
The  common  law  power,  which 
was  given  as  a  means  of  vindicat- 
ing the  majesty  of  the  law,  is 
superseded  by  the  provision  that 
the  witness  shall  be  Indicted — thus 
the  incidental  power  of  the  court  Is 
impliedly  abrogated,  and  to  warrant 
the  punishment  of  the  witness,  he 
must  b»  proceeded  against,  accord- 
ing to  the  statute."  State  v.  Blocker, 
14  Ala.  450,  453. 

[a]  &l  VannesM*,  under  Acts 
(1897)  p  134  c  14,  entitled  "An  act 
to  preserve  the  purity  of  elections 
and  define  and  punish  offenses 
against  the  elective  franchise,"  which 
provides  that  a  person  offending 
against  Ita  provlslona  is  a  competent 
witness  against  another  person  so 
offending,  and  may  be  compelled  to 
testify  upon  any  "trial,  hearing,  pro- 
ceeding or  investigation,"  in  the  same 
manner  aa  any  other  person,  an 
offender  can  be  compelled  to  testify 
only  in  some  criminal  trial,  hearing, 
proceeding,  or  Investigation  of  Eome 
offender  against  the  act,  and  cannot 
be  compelled  to  testify,  or  to  be 
punlshea  for  contempt  for  failure  to 
testify,  in  a  civil  proceeding  grow- 
ing out  of  a  Aviudulent  election. 
Lindsay  v.  Allen,  113  Tenn.  617,  82 
SW  648. 

lb]  ^Mot  .exlinlaal  ooatempt  nnaer 
■oma  statutes. — Refusal  to  testify  or 
to  produce  papers  is  not  a-  criminal 
contempt,  within  a  statute  dbflnlng 
a  criminal  contempt  aa  a  "reclst- 
ance  wilfully  offered  by  any  person 
in  the  presence  of  a  Justice  to  the 
execution  of  any  lawful  order  or 
process  made  or  issued  by  him." 
Resistance  must  be  some  physical 
hindrance  or  obstruction  and  not 
mere  neglect  to  execute  an  order. 
Peo.  V.  Webster,  14  HowPr  (N.  T.) 
242,  244,  3  Park.  O.  503;  Peo.  v. 
Benjamin,  9  HowPr  (N.  T.)   419. 

77.  U.  S.— U.  S.  V.  Tom  Wah,  180 
Fed.  207  [aff  183  Fed.  1008,  90  CCA 
1781. 

Ala. — ^Bx  p.  Pearce,  111  Ala.  99,  20 
8  343;  Coon  v.  State,  11  Ala.  X  48,  86 
S  911. 

Ga. — Pledger  v.  State,  77  Ga.  242, 
3   SB  320. 

Ida.— In  re  Niday,  15  Ida.  659,  98 
P  846. 
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tioBs'^  when  nnder  examination  .before  the  court, 
g^rand  jury,™  eommissioner,^  master  in  chancery, 
notary  public,"  or  referee,**  unless  there  is  an  entire 
want  of  jurisdiction  on  the  part  of  the  court,  tri- 
bunal, or  ofiScer  before  whom  the  witness  is  called 
on  to  testify."  However,  subject  to  such  statutory 
changes  or  modifications  as  may  exist,"  to  consti- 
tute such  contempt  the  question  asked  the  witness 
mast   be   a  proper   and   legal   one*"   and   the   evi- 


Kan. — ^In  re  Abelea,  12  Kan.  461. 

N.  J. — Thompson  v.  German  Valley 
R.  Co..  22  N.  J.  Eq.  111. 

N.  T.— Peo.  V.  Hlcka.  16  Barb.  163. 

Tenn. — Lindsay  v.  Allen,  118  Tenn. 
617.  82  SW  64g. 

Wis.— State  V.  Keyes,  75  Wis.  188, 

44  NW  13. 

[a]  In  the  case  of  the  fovamor  of 
•  atate,  the  court  would  hardly  enter- 
tain contempt  proceedings  against 
him  for  a  refusal  to  testify.  Thomp- 
son iv.  German  Valley  R.  Co.,  22  N.  J. 
Kq,  111.  See  Constitutional  Law 
{  316. 

78.  U.  S. — ^Bowker  v.  Halght,  etc., 
Co.,  146  Fed.  2SS;  Brungger  v.  Smith, 
49  Fed.  124:  Johnson  Steel  Street- 
Rail  Co.  V.  North  Branch  Steel  Co., 
48  Fed.  196;  Robtnaon  v.  Philadel- 
phia, etc..  R.  Co.,  28  Fed.  340:  In  re 
Allen,  1  F.  Cas.  No.  208,  18  Blatchf. 
271. 

Ala.— Coon  v.  SUte,  11  Ala.  A.  46, 
65  S  911. 

Cal. — ^In  re  Gannon,  89  Cal.  641,  11 
P  240;  Ex  p.  Perkins,  18  Cal.  60. 

Ua. — Pledger  v.  State,  77  Ga.  242, 
3  SB  320. 

Ida.— In  re  Nlday,  16  Ida.  569.  98 
P  846. 

111.— Wright  V.  Peo.,  112  111.  640; 
Brockman  v.  Aulger,  12  111.  277; 
Roberts  v.  Gareh.  2  111.  396;  Dixon 
V.  Peo.,  63  111.  A.  686  [aft  168  III. 
179.  48   NB  108,  39   UlA  118]. 

Kan. — Hanson  v.  Sward.  92  Kan.  1, 
140  P  100;  Ex  p.  Hanson,  80  Kan. 
788.  106  P  894.  ^  ,,»   „       . 

Ky. — Harmon  v.  Com.,  140  Ky.  4, 
ISO  SW  787;  Raglaa  y.  Wlekwlro,  4 
J.   J.   Marsh.  630. 

La. — Desina's  Succ,  118  La.  278,  48 

5  936 

Me.— Bradley  v.  Veazle,  47,  Me. 
85. 

Mass. — In  re  Whltcomb,  120  Maaa. 
118,   21  AmR  602. 

Mich.— In  re  Hall.  10  Mich.  210. 

Miss.— Bx  p.  Adams.  26  Miss.  883. 
69  AmD  234. 

Mo.— ^Ex  p.  Renshaw,  6  Mo.  A.  474. 

Nebr. — ^Wilcox  v.  State^  46  Nebr. 
402.   64  NW  1072. 

Nev. — Maxwell  v.  Rives,  11  Nev. 
213 

N.  H. — State  ▼.  Towle,  42  N.  H. 
5<0.  „  „  , 

N.  J. — ^Thompson  v.  German  Val- 
ley R.  Co.,  22  N.  J.  Bq.  111.  ,.  „    _ 

N.  T.— Lathrop  v.  Clapp,  40  N.  T. 
328,  100  AmD  493;  Peo.  v.  Kelly,  24 
N.  Y.  74;  Hanbury  v.  Benedict,  160 
At)P.  Dlv.  662,  146  NTS  44:  Peo.  v. 
Rice,  67  Hun  62, 10  NTS  270;  Matter  of 
McAdam.  64  Hun  637,  7  NTS  464   [aft 

6  NTS  387];  Peo.  v.  Hicks,  16  Barb. 
153;  Peo.  v.  Hanbury,  145  NTS  483; 
Peo.  V.  Marston,  18  AbbPr  267;  Peo. 
V.  New  Tork,  7  AbbPr  96;  Clark  v. 
Brooks,  26  HowPr  254;  Taylor  v. 
Wood,' 2  Edw.  94;  Olhon  v.  Albert,  7 
Paige  278. 

N:    C. — !«.    Fontaine    v.    Southern 
Underwriters'  Assoc,  83  N.  C.  132. 
Oh. — Hale  v.  State,  55  Oh.  St.  210, 

45  NE  199,  60  AmSR  691,  36  LRA 
254;  Ammon  v.  Johnson,  8  Oh.  Clr. 
Ct.   263. 

Okl. — Ostendorf  v.  State.  8  Okl.  Cr. 
860.  128  P  143;  Ex  p.  Gudenoge.  2 
Okl.  Cr.  110.  100  P  39. 

Pa.— In  re  Kelly,  200  Pa.  430,  60  A 
248,  86  AmR  719;  Com.  v.  Higgins,  5 
Kulp  269;  Ex  p.  Doll,  7  Phila.  695; 
Carondelet  Avei  Furniture  Mfg.  Co. 
V.  Falrmount  Ins.  Assoc.,  16  WklyNC 
126. 

S.  C. — Lott  V.  Burrel,  9  S.  C.  L. 
167. 

Tenn. — ^Warner  v.  State,  18  Lea  62. 


Tex. — Holman  v.  Austin.  34  Tex. 
868;  Ex  p.  Barnes.  73  Tex.  Cr.  A.  683, 
166    SW   728,    61    LRANS    1156. 

Vt.— In  re  Pierce,  46  Vt.  374. 

Wash. — State  v.  Dalton,  43  Wash. 
278.  86  P  690. 

Wis. — State  V.  Lonsdale.  48  Wis. 
348.  4  NW  890;  Stuart  v.  Allen,  46 
Wis.   168. 

Man. — In  re  Ayotte,  16  Man.  168. 

Ont. — Clark  v.  Campbell,  16  Ont. 
Pr    338 

ia]  'iMvoaitlon  tetaa  baf ore  ta/Ur*. 
—If  a  witness  Is  brought  before  a 
judge  to  give  a  deposition.  It  is  a  con- 
tempt to  refuse  to  answer.  Crocker 
▼.  Conroy,  140  Cal.  213,  73  P  1006. 

TO.  U.  S. — U.  S.  V.  Caton,  26  F. 
Cas.  No.   14,768,   1    Cranch   C.  C.   ISO. 

Ala. — ^Newsum  v.  State,  78  Ala.  407. 

Cal. — In  re  Rogers,  129  Cal.  468,  62 
P  47. 

Hawaii. — ^Matter  of  Jury,  17  Hawaii 
336. 

111. — Smith  V.  Peo..   20  Hi.  A.  591. 

Ind.— Lockwood  y.  State,  1  Ind. 
161. 

Md.— Ex    p.    Maulsby,    13    Md.    626. 

Mass.— ^om.  V.  Bannon,  97  Mass. 
214;  Heard  v.  Pierce.  8  Cush.  338,  64 
AmD    757. 

Mo.— Ward  y.  State,  2  Mo.  120.  22 
AmD   449. 

N.  J. — In  re  Grunow,  84  N.  J.  L. 
235,  86  A  1011. 

N.  T. — In  re  Hackley,  24  N.  T. 
74,  24  HowPr  869;  Peo.  v.  Kelley, 
24  N.  T.  74;  Peo.  v.  Fancher.  4 
Thompa.  &  C.  467;  Matter  of  Taylor, 
8  Misc.   169.   28   NTS   600. 

Tenn. — ^Warner  v.  State,  13  Lea 
62. 

Tex. — ^Ex  p.  Barnes,  73  Tex.  Cr. 
583,  186  SW^  728,  61  LRANS  1166: 
Ex  p.  Napoleon,  66  Tex.  Cr.  307,  144 
SW   269. 

Utah.— Ex  p.  Harris,  4  Utah  6,  6 
P  129. 

eo.  U.  S. — ^In  re  Judaon,  14  F.  Cas. 
No.  7,563,  8  Blatohf.  148. 

Mich. — Barnes  v.  Wayne  Clr. 
Judge.  81  Mich.  874,  45  NW  1016. 

N.  C — Bradley  PertlUier  '  Co.  y. 
Taylor,  112  N.  C.  141,  17  SB  69. 

Pa. — Enos  v.  Garrett,  2  Pa.  Dlst. 
86. 

Ont. — Shaw  v.  Union  Trust  Co.,  36 
Oht.   L.   146,  9   OntWN   278. 

[a]  Bat  It  miwt  b*  shown  that 
the  commlsslonw  haa  Jniladlotlon, 
and  that  the  matter  in  regard  to 
which  the  witneas  refuses  to  testi- 
fy Is  material  and  relevant  to  the 
issue  Involved.  Ex  p.  Peck.  19  F. 
Cas.   No.   10.885,   8  Blatchf.   113. 

81.  Bowker  y.  Haight,  etc.,  Co., 
146  Fed.  257  [app  dlsm  208  U.  S. 
4%3,   28  set  379,   sl  L.  ed.  666]. 

88.  In  re  Merkle,  40  Kan.  27.  19 
P  401;  In  re  Abeles.  12  Kan.  451; 
DeCarap  v.  Archibald,  50  Oh.  St.  618. 
35  NE  1066,  40  AmSR  692. 

[a]  Th*  order  to  answer  must  he 
giyea  by  the  notary. — ^A  mere  refu- 
sal to  answer  the  question  put  by  an 
attorney  in  an  examination  before 
a  notary  Is  not  contempt.  Bumslde 
V.  Dewstoe,  9  Oh.  Dec.  (Reprint) 
589,  15  CincLBul  197. 

83.  Ravenswood  Bank  y.  Johnson, 
143  Fed.  463,  74  CCA  597. 

84.  See  infra  I   37. 
[a]     Bnbpoana  Issued  without  aup 

thorlty. — If  a  witness  appears  under 
a  subpcena  issued  by  order  of  the 
attorney-general  during  the  term  of 
court  to  testify  as  to  gaming  and 
refuses  to  answer,  he  '^  "°t  eruiUy 
of  contempt,  since  the  attorney- 
general    has    no   autk/jrityto   order 

R11P>|       -subpoena       ISSI      !i        ^Wai-nar       V 


such 


denee  sought  most  be  pertinent  or  material  to 
some  of  the  issues  in  the  case;*'  but  the  witness 
cannot  himself  pass  on  the  propriety  or  relevancy 
of  a  question  asked  him,"  as  the  lawfulness  or  pro- 
priety of  questions  is  for  the  court  to  determine,** 
although,  of  course,  the  witness  may  interpose  his 
privilege  of  refusing  to  answer,  if  any  such  exists.** 
Matters  bearing  on  the  propriety  of  the  question 
should  be  determined  before  the  witness  is  held  to 

State,   13   Lea   (Tenn.)   62. 

85.  See  statutory  provisions, 
[al     In    JKalns,     under     Rev.     St 

(1857)  c  64  II  56,  67,  and  St.  (1859) 
c  113,  conferring  on  judges  or  pro- 
bate plenary  power  to  punish  as 
for  contempt,  if.  the  questions  are 
improperly  asked  the  witness  they 
must  be  answered  as  the  judge  In 
hia  discretion  may  order,  such  an- 
swers being  subject,  however,  to  be 
excluded  when  offered  as  evidence 
in  any  legal  proceeding.  Bradley  y. 
Yfiaile,  47  Me.  86. 

86.  Rogers  v.  San  Francisco 
Super.  Ct.,  146  Cal.  88,  78  P  344: 
Olhon  V.  Albert.  7  Paige  (N.  T.) 
278;  In  re  Pierce,  46  Vt  874;  and 
cases  infra  note  87. 

[a]  In  OaUfonil«  under  Code  Civ. 
Proc.  I  2066.  providing  that  a  witness 
can  be  compelled  to  answer  only 
such  questions  as  are  legal  and  oer- 
tinent  to  a  matter  in  Issue  before 
a  tribunal,  a  witness  cannot  be  ad- 
judged guilty  of  contempt  for  a  re- 
fusal to  answer  questions  that  are 
not  legal  and  pertinent  Rogers  y. 
San  Francisco  Super.  Ct.  146  Cal.  88, 
78  P  844. 

rb]  WhMw  th*  tnuatlon  la  iai* 
proper  the  refusal  of  the  witness  to 
answer  cannot  be  punished  as  con- 
tempt. In  re  Pierce,  46  Vt.  874. 
_87.  U.  S. — ^Miller  y.  Mutual  Reserve 
Fund  L.  Assoc,  189  Fed.  8<4;  In  r» 
Judaon,  14  P.  Cas.  No.  7,668,  8 
Blatchf.  148;  Ex  p.  Peck.  19  F.  Cas. 
No.  10,886.  I  Blatchf.  113. 
..2H-T"l*-,5-  Zehandelaar,  71  Cal. 
288,  12  P  259;  Hupp  v.  Los  Angeles 
County  Super.  Ct,  22  Cal.  A.  182,  138 
P  987. 

HI.— Peo.  v.  Heintx,  187  IIL  A.  660. 

Kan.— Dayls"  Pet,  88  Kan.  408,  1« 
P  790.  \ 

^.J*""?-*-"^"/*  MaeKnIght,  11  Mont 
126,  27  P  336,  28  AmSR  461. 

N.  T.— Shorwlti  y.  Caminei,  162 
App.  Dlv.  768,  137  NTS  646;  Matter 
of  Leich.  31  Misc.  671,  66  NTS  8; 
Matter  of  Odell,  6  Dem.  Burr.  844. 
19   NTSt    259. 

Pa. — Rauschmeyer  v.  Bank,  t 
LTNS    67. 

Vt.— In  re  Pierce,  46  Vt  874. 

Man. — In  re  Ayotte.  11  Man.  166. 

88.  Bradley  v.  Veasle,  47  Me.  86; 
Ex  p  McKee,  18  Uo.  S99;  Fobes  y. 
Meeker,   3   Edw.    (N,   T.)    468. 

[a]  BeaaoB  for  mtoy — (1)  To  allow 
the  witness  himself  to  pass  on  the 
question  of  relevancy,  and  to  refuse 
to  answer  such  questions  as  he 
thinks  irrelevant,  would  be  to  deprive 
the  party  of  the  testimony  of  every 
unwilling  witness.  £]x  p.  McKee,  18 
Mo.  699.  (2)  "If  the  court  or  officer 
has  jurisdiction  of  the  subject-mat- 
ter involved,  a  witneas  should  not 
be  permitted  to  refuse  to  answer  a 
question  on  the  ground  that  It  is 
irrelevant  To  permit  him  to  do  so 
aniinst  the  oi^lon  of  the  court  or 
officer  taking  his  testimony  would 
"be  subversive  of  all  order  in  judi- 
cial proceedings.' "  Ex  p.  Butt,  78 
Ark.   262.   266,    93    SW   992. 

[b]  The  opinion  of  ths  witness 
that  the  question  Is  irrelevant  Is  en- 
titled to  no  consideration.  Ex  p. 
McKee,  18  Mo.  699. 

89.  Ex  p.  Butt  78  Ark.  262,  98 
SW  992;  Bradley  v.  Veazle,  47  Me. 
85;  Matter  of  Bishop.  82  App.  Dlv. 
112,  81  NTS  474  [rev  40  Misa  64.  81 
NTS  252];  Peo.  v.  New  Tork,  7  AbbPr 
(N.  T.)  9G;  Fobes  v.  Meeker,  3  Edw. 
(N.   Y.)    462. 

M.    See  Infra  I!  84-86.    See  also 


Warner    v. 


For  latsr  eaass,  deyelopsaanta  and  chances  in  the  law  see 


«Sa>»"" 
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he  in  contempt  for  f ailnie  to  answer.**  It  has  been 
held  that,  where  the  witness  demurs  or  makes 
timely  objection  to  the  question  proponnded  to  him, 
the  question  may  be  considered  waived,**  unless  an 
answer  thereto  is  insisted  on  and  proper  steps  taken 
to  dispose  of  the  objection.*" 

An  evaaiTe  aaunrar  on  the  part  of  a  witness  is 
not  contempt  as  for  refusing  or  neglecting  to 
answer  as  a  witness,**  unless  the  evasion  is  in  effect 
«  refusal  to  answer." 

Dimboying  mbpasna  dnces  tacom.**  Subject  to 
Certain  limitations  and  qualifications*'  and  except 
as  the  rule  may  be  otherwise  under  statutory  provi- 
sions,** a  witness  is  in  contempt  who  fails  without 

Discovery  ri4  Cyc  Z2S.  383];  WU- 
nessoB  [40  Cyo  2352,  2531]. 

91.  Winder  v.  Blffenderffer,  2 
Bland  (Md.)  166:  Matter  of  Bishop.. 
82  App.  Dlv.  112,  81  NTS  474  [rev 
40   Misc.   64,   81   NTS   262]. 

93.  Mowatt  V.  Oraham,  1  EdW. 
<N.   Y.)    13. 

93.  Chew  V.  Farmers'  Bank,  2  Md. 
Ch.  231;  veinder  v.  Dlllenderffer,  2 
Bland  (Md.)  166;  Mowatt  v.  Graham, 

1  Ejdw.  (N.  Y.)  18.  See  also  Deposi- 
tions riS  Cyc  924]:  Equity  [16  Cyo 
443];   Witnesses   [40  Cyc  ^601. 

[a]  "Tbe  oidlaaxr  pnMtlo*  In 
cases  of  this  description.  Is  not  for 
the  referee  to  proceed  and  close  the 
case,  where  a  witness  has  refused 
to  answer  a  question.  ,  .  .  The 
usual  course  Is  for  the  witness  to 
state  his  objections   to  answering  a' 

auestlon  or  questions,  usually  termed 
emurring  to  the  interrogatories. 
These  were  to  be  reduced  to  writing, 
passed  upon  by  the  master  if  the 
case  was  before  hlno.  His  certificate 
was  presented  to  the  court,  which 
was  applied  to  for  process  of  attach- 
ment to  compel  an  answer."  Burnett 
V.  Phalon,  19  HowPr  (N.  T.)  530, 
537.  To  same  effect  Fobes  v.  Meeker, 
3  Edw.   (N.  T.)   453;  Taylor  v.  Wood, 

2  Edw.  (N.  Y.)  94-  Mowatt  v.  Ora- 
ham. 1  Edw.  (N.  Y.)  IS.  See  also 
infra  i  18. 

[b]  Srupeaaloa  or  adjonzBaMat  of 
tlM  eranrtwatlott  until  the  court  or 
officer  passes  on  the  objection  of  the 
Kitness  seems  to  be  the  proper  prac- 
tice In  some  jurlsdlctlo-s.  Winder 
V.  DiffenderfTer,  2  Bland  (Md.)  166. 

•4.  Bz  p.  Oeasy,  243  Mo.  679.  148 
BW  914.  41  LRANS  478;  Manzella  v. 
Byan.  78  App.  Div.  137,  77   NY3  132 


legal  excuse  to  produce  books  or  other  documents 
as  required  by  a  subpoena  dnces  tecum,**  or  to 
pennit  their  inspection  when  produced.* 

[$33]  b.  Expert  Witnesats.  It  has  been  held 
in  a  few  cases  that  a  witness  who  has  been  smn- 
moned  as  an  expert  in  a  judicial  investigation  can- 
not be  adjudged  in  contempt  for  refusing  to  give 
such  testimony  unless  he  has  been  compensated  for 
his  professional  opinion.'  The  better  opinion,  how- 
ever, is  that  an  expert  summoned  to  testify  who 
refuses  to  answer  questions  without  compensation 
other  than  his  witness  fees  is  in  contempt."  And 
where  an  expert  voluntarily  submits  himself  to  an 
examination  as  such,  he  can  in  no  case  refuse  to 


[a]  Sims  a  witness  who,  when 
asked  whether  on  certain  occasions 
he  had  purchased  liquor,  repl'ed: 
"I  could  not  say,  possibly  I  did." 
was  not  guilty  of  contempt  as  for 
refusal  to  answer.  Ex  d.  Creasy, 
243  Mo.  679,  701,  148  SW  914,  41 
L.RANS  478. 

fb]  avaslT*  aiurwen  given  ty  m 
dmior  iB  rapplameatazy  prooaedUMrs 
cannot  be  punished  as  contempt 
where  the  juaKment  creditor  did  not 
request  the  court  to  direct  the  debtor 
to  make  more  speclflc  answers. 
Shorwlts  V.  Camlnes,  153  App.  Dlv. 
768.    187   NTS   545. 

95.  Becker  v.  Oerlich,  72  Misc. 
157.  129  NY3  614  (holding  that  in 
A  perfectly  plain  case  where  a 
debtor  willfully  denies  knowledge  or 
recollection  of  matters  concerning 
which  he  is  properly  questioned  ana 
concerning  which  it  is  Incredible 
that  he  has  wholly  forgotten,  he  may 
be  punished  as  for  a  civil  contempt 
not  because  he  has  testiiled  falsely 
in  denying  such  knowledge  or  recol- 
lection, but  because  he  has  in  effect 
refused   to  testify  at  all). 

96.  See  also  Witnesses  [40  Cyo 
2169]. 

97.  Munroe  v.  U.  S..  216  Fed.  107, 
182  CCA  861.  L,RA1915B  980  [rev  210 
Fed.  326]  (holding  that  a  witness  la 
not  subject  to  punishment  for  con- 
tempt for  failing  to  produce.  In 
obedience  to  a  subpoena  duces  tecum, 
documents  which  were  not  in  his 
physical    possession    nor    under    his 

gersonal   control   as   of  legal   right, 
ut  ware  In  a  foretgn  country  across 


seas,  in  the  possession  of  a  partner- 
ship of  which  he  was  a  member,  but 
not  subject  to  his  control  except  by 
consent  of  his  copartners);  In  re 
Grove,  180  Fed.  62,  103  CCA  416  [rev 
176  Fed.  925]  (where  the  circum- 
stances were  such  that  It  was  held 
that  while  the  witness'  refusal  to 
disclose  the  decuments  called  for 
was  unsustainable,  such  refusal  was 
not  contumacious  and  he  was  not 
punishable  as  for  a  contempt);  In 
re  Johnson,  etc..  Lumber  Co..  151 
Fed.  207,  80  CCA  259  (holding  that 
a  witness  before  a  referee  in  bank- 
ruptcy whose  examination  had  been 
concluded  except  that  he  had  refused 
voluntarily  to  produce  a  document 
is  not  in  contempt  for  failure  to 
appear  at  an  adjourned  hearing  on 
a  subsequent  day.  where  he  was  not 
tendered  fees  for  such  aipearance 
nor  served  with'  a  subpcena  duces 
tecum). 

[a]  b  Oolozado  it  has  been  held 
that  the  secretary  of  state  is  not 
guilty  of  contempt  in  refusing  to 
allow  a  grand  Jury  Investigating  a 
criminal  charge  relating  to  state 
property  to  inspect  such  property 
without  an  order  of  court  permitting 
such  inspection.  Wyatt  v.  Peo.,  17 
Colo.  262.  28  P  961. 

[b]  la  Louisiana  "the  penalty  for 
not  producing  books  and  papers  In 
obedience  to  a  subpena  duces  tecum 
is  not  imprisonment;  the  conse- 
quences of  the  disobedience  is  that 
tne  party  who  has  obtained  the  sub- 
pena has  the  right  to  ask  that  the 
facts  which  he  states  in  his  affidavit 
for  the  subpena,  may  be  taken  as 
proved,  which  was  not  done  here." 
0>lumbia  Fire  Co.  No.  5  v.  Purcell, 
26  La.  Ann.  283,  284. 

[c]  Pareaipt«*vord«c  to  pcodnee 
withont  notice,  ■where  a  witness 
has  not  been  summoned  to  produce 
books,  and  without  notice  to  him  of 
the  necessl^  of  producing  them  at 
that  time  an  order  Is  made  directing 
him  to  produce  the  books  but  allow- 
ing him  no  time  within  which  to 
produce  them,  and  he  is  no^  then  in 
a  condition  to  comply  with  the  or- 
der, his  noncompliance  cannot  be 
punished .  a&  a  conxempt.  Heerdt  v. 
Wetmore,  FRob.   (N.  T.)   697. 

98.  See  statutory  provisions. 

99.  U.  S.— U.  S.  v.  Collins,  145 
Fed.  709;  In  re  Allen,  1  F.  Cas.  No. 
208,  13  Blatchf.  271. 

Ida.— In  re  Nlday,  16  Ida.  659.  98 
P  846. 

Iowa. — Tredway  v.  Van  Wagenen, 
91  Iowa  556,  60  NW  130. 

Mich. — In  re  Archer,  124  Mich.  408; 
96  NW  442. 

Mo. — Ex  p.  Brown.  7  Mo.  A,  484 
[aff  72  Mo.  88,  87  AmR  42«]. 

N.  T. — Peo.  V.  Andrews,  197  N.  T. 
58,  90  NE  847,  18  AnnCas  317  [rev 
184  App.  Div.  32.  118  NYS  37];  Holly 
Mfg.  Co.  v.  Venner,  74  Hun  458,  26 
NYS  681  [aff  143  N.  Y.  639.  37  NE 
648];  Fenlon  v.  Dempsey,  21  AbbN 
Cas  291  [rev  on  other  grounds  50 
Hun  131,  2  NYS  763];  Mitchell's 
Case.  12  AbbPr  249. 

Tex. — Cullers  v.  Birge,  (Civ.  A.) 
34  SW  986. 

Ont. — Hannum  v.  MoRae,  17  Ont. 
Pr.  567  [aff  18  Ont.  Pr.  1851. 

[a]  Frodnotioa  of  books^— (1)  It 
Is  contempt  to  disobey  an  order  of 


a  register  in  bankruptcy  to  produce 
books,  etc.,  relating  to  the  business 
of  the  bankrupt.  In  re  Allen,  1  F." 
Cas.  No.  208.  13  Blatchf.  271.  (2) 
The  local  manager  of  a  bank  will  be 
in  contempt  for  refusing  to  obey  a 
subpcena  to  appear  and  to  produce 
the  books  of  the  bank.  '  Hannum  v. 
MoRae,,  17  Ont.  Pr.  667  [aff  18  Ont. 
Pr.  185]. 

[b]  Degree  of  effort  re^uirea  to 
compte  wlUi  writ. — In  re  Munroe.  210 
Fed.  326  [rev  on  other  grounds  216 
Fed.  107,  182  CCA  861,  t.RA1916B 
980]. 

1.  Brown  V.  U.  S..  196  Fed.  361. 
116  CCA  171:  Sudlow  v.  Knox,  4  Abb. 
Dec.  (N.  Y.)  326,  7  AbbPrNS  411; 
Stelnman  v.  Conlon,  79  Misc.  627, 
141  NYS  79  (refusal  to  permit  docu- 
ments called  for  by  subpoena  duoes 
tecum  to  be  put  In  evidence);  Fin- 
nick  V.  Peterson,  6  Philippine  173; 
Re  Dwight,  15  Ont.  148. 

[a]  BenuHkl  to  permit  a  witneaa 
to  examine  oertaln  books  wbaa  or- 
dered Into  ooart  while  the  witness 
is  being  examined  is  contempt.  Sud- 
low V.  Knox,  4  Abb.  Deo.  (N.  Y.)  32«,' 
7  AbbPrNS  411.      ' 

fl.  Dills  v.  State,  69  Ind.  16;  Buch- 
man  v.  State.  69  Ind.  1,  26  AmR  75;, 
Peo.  V.  Montgomery,  IS  AbbPrNS 
(N.  Y.)  207.  See  also  Witneases  [40 
Cyc  2186]. 

[a]  A  phndolan  could  not  be  re- 
quired to  give  expert  testimony  In 
a  case,  and  securing  such  testimony 
by  compensating  him  therefor  con- 
stituted no  Irregrularity.  Peo.  v. 
Montgomery,  18  AbbPrNS  (N.  Y.) 
207. 

3.  Ex  p.  Dement,  63  Ala.  389,  36 
AmR  611:  Dixon  v.  Peo..  165  111.  179, 
48  NE  108,  39  LRA  116  [aff  63  III. 
A.  686];  Summers  v.  State,  6  Tex.  A. 
366,  32  AmR  673.  See  also  Witnesses 
[40  Cyc  2186]. 

[a]  Seasons  for  mle«— An  able 
discussion  of  the  rule  and  the  rea- 
sons therefor  Is  found  in  Ex  p.  De- 
ment, 68  Ala.  889,  396.  396.  25  AmR 
611.  where  the  court,  speaking 
through  Manning,  J.,  first  quoted 
from  Ordroneauxa  Jurisprudence  of 
Medicine  that  the  "skill  and  profes- 
sional experience  of  a  man.,  are  so 
far  his  individual  capital  arid  prop- 
erty, that  he  cannot  be  compelled 
to  bestow  it  gratuitously  upon  any 
party.  Neither  the  public,  any  more 
than  a  private  person,  have  a  right 
to  extort  services  from  him  in  the 
line  of  his  profession,  without  ade- 
quate compensation.  On  the  witness 
stand,  precisely  as  in  his  office,  his 
opinions  may  be  given  or  withheld 
at  pleasure;  for  a  skilled  witness 
cannot  be  compelled  to  give  an  opin- 
ion, nor  committed  for  contempt,  if 
he  refuses  to  do  so.  Whoever  calls 
for  an  opinion  from  him  in  chief  is 
under  obligation  to  remunerate  him, 
since  he  has  to  that  extent  employed 
him  professionally;  and  the  expert 
at  the  outset  may  decline  giving  his 
opinion,  until  the  party  calling  him 
either  pays  or  agrees  to  pay  him  for 
It,"  and  then  said:  "The  same  prin- 
ciple which  justifies  the  bringing  of 
the  mechanic  from  his  work-shop, 
the  merchant  from  his  store-houses, 
the  broker  from  'change,  or  the  law- 
yer from  his  engagements,  to  tes- 
tify in  regard  to  some  matter  which 
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answer  one  partieulai  question  after  having,  with- 
out objection,  answered  others.* 

[i  34]  c.  Where  Answer  Wonld  Incriminate. 
The  constitutional  provisions,  both  state  and  fed- 
eral, that  no  one  shall  be  compelled  to  famish  evi- 
dence against  himself,"  has  been  held  to  mean  not 
merely  that  he  shall  not  be  required  to  furnish  such 
evidence  on  his  own  trial,  but  that  he  shall  be  ex- 
empt from  having  to  furnish  such  evidence  on  the 
trial  of  any  case  or  before  any  grand  jury  or  inves- 
tigating committee."  Consequently  a  witness  can- 
not be  punishod  for  contempt  for  his  refusal  to 
answer  questions,  when  such  answers  would  incrim- 
inate him.^ 

[f  35]  d.  Immunity  from  Frosecation.  Where 
the  law  offers  an  absolute  guaranty  to  the  witness 
that  he  shall  not  be  liable  to  indictment  or  prose- 
cution for  the  offense  with  reference  to  which  his 
testimony  is  given,  such  immunity  is  sufficient  to 


authorize  the  court  to  compel  him,  by  attachment 
for  contempt,  to  testify."  Where  the  offense  in  re- 
lation to  which  the  witness  refuses  to  answer  ques- 
tions is  barred  by  the  statute  of  limitations,  he  can- 
not claim  the  privilege,  because  he  cannot  be  pun- 
ished for  the  offense." 

In  Porto  Bico,  however,  it  has  been  held  that  a 
witness  cannot  be  forced  to  incriminate  himself, 
even  though  there  is  a  statute  providing  that  his 
testimony  shall  not  be  used_  against  him.'" 

[$  36]  e.  Ezposnre  to  Dugrsce.  The  general 
rule  seems  to  be  that  a  witness  is  not  privileged 
from  answering  a  question  concerning  a  matter 
which  is  material  to  the  issue  on  the  ground  that 
his  answer  would  tend  to  disgrace  him;^  but  there 
is  some  authority  to  the  contrary.^* 

[i  37]  f.  Whwe  the  Oonrt  Has  No  Jurisdiction. 
A  witness  is  not  in  contempt  for  refusing  to  answer 
where  the  court  has  no  jurisdiction  by  reason  of 


he  has  learned  In  the  exercise  of  hla 
art  or  profession,  authorises  the 
summoning  of  a  physician,  or  aur- 
freon,  or  skilled  apothecary,  to  tes- 
tify of  a  like  matter,  when  relevant 
to  a  cause  pending  for  determination 
iQ  a  judicial  tribunal.  And  If  In  a 
prosecution  of  an  Individual  for  mur- 
der, it  was  proved  that  his  supposed 
victim  had,  a  short  time  before  his 
death,  drank  something:  which  he 
had  received  from  the  accused,  and 
a  chemist  had  analyzed  the  liquid, 
and  testified  what  substance  it  con- 
tained, and  a  physician  was  sum- 
moned to  prove  what  effect  they 
would  have  when  taken  into  the 
stomach  of  a  living  man,  and  what 
would  be  the  symptoms  of  such 
effect,  no  court  would  be  excusable 
in  exonerating  the  physician  from 
'  glvlnpT  such  evidence,-  solely  on  the 
ground  that  it  would  be  a  profes- 
sional opinion  for  which  he  had  not 
.been  paid,  or  received  a  promls»  of 
payment.  In  so  testifying  he  would 
not  be  apractlcing  a  healing  art-  he 
would,  like  the  merchant,  or  the  law- 
yer, or  the  mechanic  before  referred 
to,  be  deposing  only  to  things  which 
be  had  learned  in  the  course  of  his 
occupation  or  profession,  or  of  the 
preparation  for  It,  and  the  disclos- 
ure of  which,  to  the  court,  would 
conduce  to  a  correct  understanding 
of  a  cause  before  It.  His  testimony 
would  concern  the  administration  oi 
justice.  And  of  him,  as  of  the  other 
witnesses,  it  could  be  justly  'claimed 
by  the  public,  as  a  tax  paid  by  him 
to  that  system  of  laws  which  pro- 
tects his  rights  as  well  as  others.' 
The  decisions  of  courts  concern  the 
property,  reputation,  liberty  or  lives 
of  men,  and  are  carried  Into  execu- 
tion as  the  judgments  of  the  law. 
Every  Individual,  high  or  low,  is 
subject  to  them.  It  is,  therefore,  of 
vital  public  interest  that  the  tribu- 
nals which  pronounce  these  judg- 
ments shall  have  power  to  coerce 
the  production  of  any  relevant  evi- 
dence existing  within  the  sphere  of 
their  jurisdiction,  requisite  to  pre- 
vent them   from   falling  Into  error." 

[b]  A  phystolan  who  has  been  sub- 
poenaed and  is  interrogated  as  an 
expert  witness  only,  may  be  pun- 
ished as  for  a  contempt  for  refus- 
ing to  testify,  when  no  compensation 
greater  than  that  allowed  an  ordi- 
nary witness  has  been  paid  or  prom- 
ised him.  The  fact  that  the  case 
in  which  he  is  subpoenaed  is  a  civil 
one  is  Immaterial.  Dixon  v.  Peo., 
168  111.  179,  48  NE  108,  39  LRA  116. 

4.  Wright  v.  Peo.,  112  111.  640.  See 
also  Witnesses  [40  Cyc  2186]. 

[a]  Vhna  In  an  action  for  assault 
and  battery,  a  physician  was  called 
as  a  witness  to  testify  In  behalf  of 
plaintiff.  He  testified  that  he  was 
called  to  see  plaintiff  professionally, 
and  described  the  condition  in  which 
he  found  him.  He  was  then  shown 
a   policeman's    "billy"   and    asked    if 


a  blow  struck  with  It  on  the  head 
would  not  be  likely  to  produce  a 
condition  similar  to  that  In  which 
plaintiff  was  found.  Without  an- 
swering the. question  he  inquired  of 
the  court  whether  the  question 
called  fdr  a  professional  opinion,  and 
on  being  told  that  it  did,  refused  to 
answer  until  a  fee  was  paid  or  se- 
cured. It  was  held  that  the  opinion 
sought  to  be  elicited  was  pertinent 
to  the  subject  about  which  he  had 
voluntarily  testified,  and  he  was 
properly  punished  for  contem-<t  of 
court.     Wright  v.  Peo.,    112   111.   640. 

5.  See  constitutional  provisions. 
See  also  Witnesses   [40  Cyc  26811. 

e.  U.  S. — Counselman  v.  Hitch- 
cock. 142  U.  S.  647,  12  SCt  196,  35 
I<.  ed.  1110. 

Ark. — State  v.  Quarles,  13  Ark. 
307. 

Mass. — In  re  Ehnery,  107  Mass.  172, 
9  AmR  22. 

N.  H.— SUte  V.  Nowell.  68  N.  H. 
314. 

N.  T. — ^Peo.  v.  Seaman.- 8  Misc.  162, 
29  NTS  829. 

Va. — Cullen  v.  Com.,  24  Qratt.  (66 
Va.)   626. 

7.  U.  S, — Counselman  v.  Hitch- 
cook,  142  U.  8.  647,  12  SCt  19B,  35  L. 
ed.  1110:  Foot  V.  Buchanan,  113  Fed. 
166:  U.  S.  V.  Burr,  26  F.  Cas.  No, 
14,«9te. 

Cal.— Ex  p.  Cohen,  104  Cal.  624.  38 
P  364,  43  AmSR  127,  2«  LRA  428; 
Ex  p.  Rowe,  7  Cal.  176 

III.— r-    ■ 


287. 


■Ranter  v.  Cir.  Ct.,   108  111.  A. 


Iowa. — Riehman  v.  State,  2  Qreene 
632. 

Kan. — In  re  Nlckell,  47  Kan.  734, 
28  P  1078.  27  AmSR  816. 

Mass. — In  re  Emery,  107  Mass.  173, 
9  AmR  22. 

N.  T.-^eo.  v.  Kelly,  24  N.  T.  74: 
Peo.  V.  (VBrlen.  81  App.  Dlv.  61,  80 
NTS  816  [aff  176  N.  T.  253,  eS  NE 
3631;  Peo.  v.  Seapian,  8  M,lsc.  162,  29 

Or.— State  v.  Sleber,  49  Or.  1,  88 
P  313. 

Va.-M^ullen  v.  Com.,  24  Gratt.  (85 
Va.)   624. 

Ont— Re  Askwlth,  31  Ont.  160. 

[a]  Thaa  a  witness,  on  the  prose- 
cution of  a  hotel  keeper  for  selling 
liquor  on  Sunday,  could  not  be  Im- 
prisoned for  contempt  in  refusing 
to  answer  whether  the  witness  was 
at  the  hotel  on  the  day  in  question, 
on  the  ground  that  his  answer  would 
tend  to  incriminate  him.  Re  Ask- 
wlth, 31  Ont.  160. 

[b]  Bale  for  asoevtatnlBf  wlMther 
answer  would  inortanlBato<— The  cor- 
rect rule  for  ascertaining  the  right 
of  a  witness  to  refuse  to  testify  on 
the  ground  that  his  testimony  might 
tend  to  criminate  him.  was  laid  down 
by  Chief  Justice  Marshall  in  the 
famous  case  of  U.  S.  v.  Burr,  25  F. 
Cas.  No.  14,692e,  and  has  since  been 
uniformly  followed.  The  court  thus 
concludes:      "The   gentlemen    of    the 


bar  will  understand  the  rule  laid 
down  by  the  court  to  be  this:  It  is 
the  province  of  the  court  to  ]ud?e 
whether  any  direct  answer  to '  the 
question  which  may  be  proposed  will 
furnish  eyidenee  against  the  witness. 
If  such  answer  may  disclose  a  fact 
which  forms  a  necessary  and  essen- 
tial link  in  the  chain  of  testimony, 
which  would  be  sufficient  to  convict 
him  of  any  crime,  he  is  not  bound 
to  answer  it  so  as  to  furnish  matter 
for  that  conviction.  In  such  a  case 
the  witness  must  himself  Judge  what 
his  answer  will  be;  and  if  he  say  on 
oath..that  he  cannot  answer  without 
accusing  himself,  he  cannot  be  com- 
pelled to  answer."  See  also  Wit- 
nesses [40  Cyc  2631], 
_8.  U.  S. — Brown  v.  Walker,  181 
U.  S.  691,  16  SCt  844,  40  L.  ed.  819 
[aff  70  Fed.  46], 

Ala. — ^Newsum  v.  State,  78  Ala, 
407. 

Cal. — ^Bx  p.  Cohen,  104  Cal.  624.  38 
P  384,  43  AmSR  127,   26  LRA  423. 

Ind. — Frasee  v.  State,  68  Ind.  8. 

N.   H. — State  V.   Nowell,   68   N.  H. 

N.  T. — Peo.  V.  Sharp,  107  N.  T.  4*7, 
14  NE  319,  1  AmSR  861. 
.-'^J^-nri"  '^  Brlggs,  186  N.  C.  118. 
47  SE  403, 

Tex. — Floyd  v.  State,  7  Tex.  216. 

Va. — ^Kendrlck  v.  Com.,  78  Va.  490. 

[a]  Vhtu  on  the  trial  of  a  person 
for  knowingly  allowing  one  not  en- 
titled to  vote  to  register,  the  person 
who  registered  was  called  as  a  wit- 
ness, but  refused  to  testify  lest  he 
incriminate  himself.  A  statute  pro- 
vided that  the  witness  should  not 
thereaftei  be  liable  to  indictment. 
Information,  or  prosecution  for  the 
offense  with  reference  to  which  his 
testimony  was  given.  It  was  held 
that  the  witness  was  rightfully  com- 
mitted for  contempt  in  refusing  to 
testify.  Ex  p.  Cohen,  104  Cal.  624, 
38  P  364,  43  AmSR  127,  26  LRA  428. 
„  9.  U.  S. — U.  S.  V.  Smith,  27  F. 
Caa.  No.  16.332,  4  Day  (Conn.)  121. 

Ala. — Calhoun  v.  Thompson,  68 
Ala.  166,  28  AmR  764, 

111.— Weldon   V.   Burch,   12  HI.  874. 

Iowa. — Mahanke  V.  Cleland,  78 
Iowa  401,  41  NW  63, 

N.  Y. — Close  V.  Olney,  1  Den.  819. 

Tex.— Floyd  v.  State,  7  Tex.  316. 

VK  In  re  Decker,  1  Porto  Rico 
Fed.   381. 

IX.   -Cal. — ^Ex  p.  Rowe,  7  Cal.  184. 

111.— Weldon  V,  Burch,  12  111.  874. 

N.  T. — Lohman  v.  Peo.,  1  N.  T. 
379,  49  AraD  340. 

Pa. — Com.  V.  Roberts,  Brightly 
109. 

Eng. — Harris  v.  Tippett,  2  Campb. 
837,  11  ERC  144;  Cundell  v.  Pratt, 
M.  &  M.  108;  Rex  v.  Edwards,  4  T. 
R.  440,  100  Reprint  1108;  1  Greenleaf 
Ev.   iS   454,   466,   456. 

la.  Peo.  V.  Mather,  4  Wend.  (N. 
Y.)  229,  21  AmD  122;  Galbreath  v. 
Eichelberger,  3  Yeatee  (Pa.)  616; 
Respubllca  v.  Glbbs,   3  Yeates    (Pa.) 


For  tatar  oaaea,  AevalopinsBtB  and  ehaaCM  in  the  law  see  cumulative  AnnoUtlona,  same  title,  page  and  note  number. 
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an  insufScient  complaint  under  a  special  statutory 
proceeding/'  or  where  the  court  has  no  jurisdiction 
to  inquire  as  to  the  particular  matter,^*  or  where  it 
adopts  an  illegal  method  of  making  such  inquiry." 
[i  38]  6.  Befnsal  of  Jndgmeat  Debtor  to  Make 
Discorary.  The  refusal  of  a  judgment  debtor  to 
answer  questions  as  to  his  property  when  directed 
by  the  court  so  to  do  may  be  punished  as  a  con- 
tempt;" and  it  has  been  held  that  the  wife  of  a 
judgment  debtor  will  be  held  in  contempt  if  she 
fails  to  disclose  in  proper  proceedings  whether  she 
has  property  of  her  husband  under  her  control,^^ 
although  false  swearing  by  a  judgment  debtor  in 
supplementary  proceedings,  as  to  the  disposition  of 
his  property,  has  been  held  not  to  constitute  con- 


tempt;" and  under  the  rule  already  stated,"  evasive 
answers  not  amounting  to  a  refusal  to  answer  do 
not  constitute  contempt"  where  the  judgment  cred- 
itor makes  no  objection  to  the  answers  and  does 
not  request  the  court  to  direct  the  judgment  debtor 
to  make  more  specific  answers." 

[$.39-]  J.  Misconduct  Toward  OoQrt — ^1.  ibiOea- 
eraL  Misconduct  in  the  presence  of  the  court,^ 
which  shows  disrespect  of  its  authority,  or  which 
obstructs,  or  has  a  tendency  to  interfere  with,  the 
due  administration  of  justice,  ia  contempt,^  Thus 
disorderly  conduct  in  the  coiut  room  is  contempt,** 
such  as  being  armed  with  a  deadly  weapon,^  'or 
using  threatening  or  insulting  language  to  the  oourt,^ 


428  (all  three  cases  to  the  effect 
that,  where  a  direct  answer  to  the 
question  will  afilx  a  stain  of  infamy 
on  his  character,  a  witness  is  not 
bound  to  answer  It  whether  the  ques- 
tion is  material  or  not  to  the  cause 
in  which  he  is  belnr  examined). 

18.  In  re  Hall,  10  Mich.  210;  In  re 
Morton.  10  Mich.  208. 

14.  U.  S.— Flower  V.  MsoOinalM, 
112  Fed.  377.  60  CCA  291. 

D.  C.— Blllott  V.  U.  8.,  28  App.  4S6. 

Ind. — ElUson  V.  States  125  Ind.  482, 
24    NB   739. 

N.  Y. — Peo.  V.  Caaaels,  6  Hill  164. 

Tenn. — Lindsay  v.  Allen,  113  Tenn. 
617.  82  SW  648;  Warner  v.  State,  13 
Lea  62. 

Tex. — Holman  v.  Austin,  34  Tex. 
668. 

[a]  TIM  comrt  mar  go  haok.  of 
tba  oominltmaat,  although  it  may 
allege  jurisdictional  facts  and  judge 
whether  the  committing  court  liad  in 
fact  jurisdiction  to  Inquire  as  to  the 
particular  matter.  Peo.  v.  Cassals, 
I  Hill    (N.  T.)   164. 

15.  Ex  p.  Flsk,  113  U.  S.  713.  6 
set  724,  28  L.  ed.  1117  (holding  that, 
where  a  state  statute  permitted  a 
party  to>  a  suit  to  be  examined  by 
his  adversary  as  a  witness  at  any 
time  previous  to  the  trial  in  an  ac- 
tion at  law,  and  the  United  States 
statute  provides  that  the  mod»  of 
proof  in  the  trial  of  actions  at  law 
shall  be  by  oral  testimony  in  open 
court,  a  person  who  was  committed 
for  contempt  by  the  circuit  court  of 
the  United  States,  for  refusing  to 
submit  to  such  examination,  would 
be  released  on  hearing  of  a  writ  of 
habeas  corpus). 

16.  Berkson  v.  Peo.,  164  111.  81, 
39  NB  1079;  Warren  v.  Rosenberg,  94 
Wis.  623.  69  NW  339:  In  re  Rosen- 
berg. 90  Wis.  681,  63  NW  1065,  64 
NW  299;  Uhrlg  v.  Uhrlg,  16  Ont.  Pr. 
68.  See  Bateman  v.  Svenson,  18  Man. 
493  (where  the  court  was  equally 
divided  on  the  question  whether  the 
refusal  of  a  judgment  debtor  to 
testify  whether  she  would  or  would 
not  pay,  after  testifying  that  she 
had  enough  cash  on  ner  person  to 
pay  the  creditor,  constituted  con- 
tempt M  court). 

17.  In  re  O'Brien,  24  Wis.  647. 

18.  See  supra  {  81. 

19.  See  supra  |  82. 

90l  Shorwtts  V.  Camlnes,  162  App. 
Dlv.  768,  137  NTS  645  (construing 
Code  Civ.  Proc  i  2467). 

SI.  Shorwltz  V.  Camlnez,  152  App. 
Div.  758.  137  NTS  545. 

aa.  What  oonstltntes  "in  presenoa 
of"   eoort   see  Infra  {    40. 

S3.  U.  S.— Leber  v.  U.  S.,  179  Fed. 
881,  96  CCA  57;  U.  S.  v.  Qehr,  116 
Fed.   520. 

Aril.— Ex  p.  Winn,  105  Ark.  190,  160 
SW   399. 

Cal. — In  re  Shortridge,  6  Cal.  A. 
871,  90  P  478. 

Conn. — Ooodhart  v.  State,  34  Conn. 
60.    78   A   853.   AnnC;asl912B   1297. 

Gra. — Baker  v.  State,  82  Ga.  778,  9 
SB  743,    14  AmSR  192.  4   LRA  128. 

Hawaii. — In  re- Campbell,  2  Hawaii 
27. 

111. — Peo.  V.  Card.  269  111.  238.  242, 
102  NB  266  [app  dism  236  U.  S.  691 
mem,  SS  SCt  20«  mem,  69  L.  ed.  428 


mem]   [cit  Cyc]. 

Ind. — Stewart  v.  State^  140  Ind.  7, 
39  NB  608. 

Iowa. — Russell  v.  .French.  67  Iowa 
102,  24  NW  741. 

Ky. — Brannon  v.  Com.,  162  Ky.  8S0, 
172  SW  708,  LRA1916D  669. 

La. — State  v.  Oarland,  26  La.  Ann. 
632. 

Hd.— Penn  v.  Brewer,  12  Gill  «c  3. 
113. 

Mich.— In  re  McHugh,  162  Mich. 
606,  116  NW  469. 

Minn.-i-State  v,  Hennepin  County 
Diet  Ct,  110  Minn.  446,  125  NW  1020. 

Hiss.— Neely  v.  State,  98  Miss.  816, 
817,  64  S  315,  83  LRANS  138.  Ann 
Casl913B  281   [quot  C^c]. 

Nev. — In  re  Charts,  29  Nev.  110, 
85  P  358,  124  AmSR  916,  6  LRANS 
916. 

N.  J.— In  re  Mindes,  88  N.  J.  L. 
117,  95  A  743. 

N.  T. — Peo.  v.  Newburger,  98  App. 
Dlv.  92,  90  NTS  740r  Matter  of  Toitel- 
baum,  84  App.  Div.  351,  82  NTS  887 
[mod  on  other  grounds  185  N,  T. 
640,  77  NB  11831  (secret  document- 
ary evidence  of  opposing  party); 
Franzone  v.  Tumminelli,  67  Misc. 
549,   123   NTS   456. 

N.  C— Ex  p.  McCown,  139  N.  C. 
95,  51  SB  967,  2  LRANS  608. 

N.  D. — State  V.  Crum,  7  N.  D.  299, 
74  NW  992. 

Okl.— Ingles  v.  McMillan,  5  Okl. 
O.    130,    113    P   998,    46    LRANS    511. 

.Pa. — Com.  v.  Wilson.  1  Phila.  80. 

Tex. — Ex  pw  Caffee,  72  Tex.  Cr.  209. 
161  SW  976  (recognising  the  rule). 

Vt. — In  re  Cooper,   3?  VL  258. 

Va.— Toder  v.  Com,  107  Va.  823, 
67  SB  581. 

Wash. — State  v.  Buddress,  63 
Wash.  26,  114  P  879. 

W.  Va. — State  v.  Jasper,  88  SB 
1096    (recognizing  -the  rule). 

Eng. — Ex  p.  Burrows,  8  Vea.  Jr. 
635,  S2  Reprint  462. 

Ont. — NlchoUs  V.  McDonald,  4  U. 
C.  L.  J.  269. 

And  see  supra  {  8. 

[al  Znsvlnag  language  1)7  an 
attorney  with  reterende  to  the  oppos- 
ing counsel,  and  persistently  resort- 
ing to  frivolous  methods  for  the 
purpose  of  interrupting  the  trial,  and 
conducting  himself  in  a  contemptcus 
mann^,  and,  when  remonstrated 
with,  assuming  a  defiant  attitude  to 
the  judge,  constitutes  contempt. 
State  v.  Hennepin  County  DIst.  Ct., 
110  Minn.  446.  126  NW  1020. 

[b]  An  atttmpt  to  oonvanw  with 
the  Judge  as  to  a  oaae  pending  Is  con- 
tempt subjecting  the  person  to  pun- 
ishment. In);16s  V.  McMillan.  B  Okl. 
Cr.  130,  113  P  998,  46  LRANS  611. 

[c]  An  assault  on  a  witness  after 
the  trial  and  during  the  term,  but 
before  the  case  Is  finally' disposed  of. 
Is  contempt.  Brannon  v.  Com.,  162 
Ky.  360.  172  SW  703,  LRA191ED  6S9. 

[d]  An  assault  on  a  Tndtsd  States 
eommisiloner  because  of  past  dis- 
charge of  duty  Is  a  contempt  of  the 
court,  whose  officer  the  eommisiloner 
Is  in  the  administration  of  criminal 
laws,  although  no  proceeding  against 
the  cfflcer  was  then  pending,  and  the 
officer    was   not    at    the    time    In   the 

Serformance    of    any    duty.      Bx  •  p. 
[cLeod,  120  Fed.  130. 


[e]  Seising  propairtj  In  opes  court 
hr  (oroa  is  contempt.  Com.  v.  Wil- 
son, 1  Phila.   (Pa)  80. 

[f  ]  Xo  attempt  to  break  open  the 
Aesk  of  a  clerk  in  the  register's  ofBce 
is  contempt.  Bx  p.  Burrows,  8  Ves. 
Jr.  535,  32  Reprint  462. 

[g]  XaJdag  mossy  undee  agree- 
ment and  pretense  that  the  taker 
thereof  can  influence  the  court's  de- 
cision in  a  pending  case  is  contempt. 
In  re  Taylor,  (Cal.  1886)  10  P  88;  In 
re  Buckley,  69  CaL  1.  10  P  69. 

[h]  Chanrlng  the  look  on  the  oonrt 
room  door  and  refusing  admittance  to 
the  Judge  and  the  court  officers  i» 
contempt.  Dahnke  v.  Peo.,  168  III. 
102,  48  NB  137,  89  LRA  197  [afl  67 
111.  A.  619]. 

[i]  Oondoot  heiA  sot  to  oonatltate 
oontsmpt*'— (1)  An  unauthorised  ar- 
rest not  shown  to  be  willful  disobedi- 
ence of  any  order  of  court  Is  not 
such  misbehavior  as  to  constitute 
contempt.  Hutton  v.  San  Francisco 
Super.  Ct.,  147  Cal.  166,  81  P  409. 
(2)  A  statement  by  the  county  attor- 
ney in  the  presence  of  the  court  that, 
in  as  much  as  the  court  had  per- 
mitted a  private  citizen  to  appear  and 
defend  in  a  criminal  case,  he  would 
decline  to  represent  the  state  and 
would  dissolve  his  connection  with 
the  case  did  not  subject  him  to  con- 
tempt where  the  court  did  not  order 
him  to  proceed  In  the  case  but  ad- 
journed court  and  subsequently  ap- 
pointed another  attorney  to  repre- 
sent the  state.  Bx  p.  Coffee,  72  Tex. 
Cr.  209,  181  SW  916.  (3)  In  a  prose- 
cution for  a  felony,  the  filing  of 
pleas  In  abatement,  charging  that 
the  judge  Improperly  Influenced  the 
grand  Jury  with  regard  to  bringing 
In  the  indictments,  did  not  constitute  ' 
"misbehavior"  amounting  to  con- 
tempt. State  V.  Jasper,  (W.  Va)  88 
SB  1096. 

_a*.  V.  8.  V.  Patterson,  26  Fed.  609; 
Bx  p.  Winn,  105  Ark.  190,  150  SW  399; 
Holman  v.  State,  106  Ind.  513,  e^NE 
556;  Neely  v.  State,  98  Miss.  816,  817, 
54  S  316,  33  LRANS  138,  AnnCas 
1913B  281  [quot  Cyc]. 

[a]  To  oall  another  a  liar  In  the 
court  room,  while  the  court  Is  in 
session,  and  in  the  hearing  of  court 
oflflcers,  Is  contempt.  U.  S.  v.  Emer- 
son. 26  F.  Cas.  No.  16,060,  4  Cranch 
C    C    188 

asl  Sharon  v.  Hill,  24  Fed.  726. 

a&  Ark.— Ex  p.  Winn,  106  Ark.  190. 
150  STa^399. 

111. — Hill  V.  Crandall,  52  111.  70. 

Ind.— Dodge  v.  State,  140  Ind.  284. 
39-  NB  745. 

Iowa. — Russell  v.  French,  67  Iowa 
102,  24  NW  741. 

La. — State  v.  Oarland,  25  La.  Ann. 
632. 

Miss. — Neely  v.  State,  98  Miss.  816, 
817,  64  S  316,  83  LRANS  138,  AnnCas 
1913B  281  [quot  C^yc]. 

N.  J.— 5n  re  Mindes,  88  N.  J.  L.  117, 
96  A  743. 

N.  C— Ex  p.  McCown,  189  N.  C.  95, 
61  SB  957,  2  LRANS  603. 

N.  D.— State  V.  Crum,  7  N.  D.  299. 
74  NW  992. 

Pa. — In  re  Heverin,  32  LegInt  188. 

Vt. — In  re  Cooper,  32  Vt.  258. 

Va.— Toder   v.   C!om..    107    Va.    823 
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the  witnesses,"  or  the  opposing  oounseL'*  And 
it  has  been  held  that  one  attending  oonrt  in  an 
intoxicated  condition  is  in  contempt;^  but  the 
better  rale  would  seem  to  be  that  a  person  attend- 
ing court  in  a  drunken  condition  is  not  in  contempt 
where  the  judge  does  not  know  it,  or  where  his  con- 
dition in  no  way  interferes  with  the  business  of  the 
court.***  It  is  not  a  contempt  merely  to  solicit  sab- 
Bcriptions  for  the  defense  of  a  defendant  on  a 
criminal  charge." 

.  Oommumcations  ivith  grand  jurors,  on  the  part  of 
private  individuals,  for  the  purpose  of  inSnencing 
thCir  action  in  matters  before  them  or  likely  to 


come  before  them,  have  been  held  to  constitute  eon- 
tempt  of  court,"  apart  from  statutory  provisions.** 

Writing  lettpn^  concerning  an  action  to  wit- 
nesses and  to  persons,  calculated  to  interfere  with 
the  administration  of  justice  is  a  contempt."*  Writ- 
ing insulting  letters  to  the  judge  has  also  been  held 
punishable  as  contempt,**  but  there  is  authority  to 
the  contrary.*' 

'BtatementB  by  attorney.  False  statements  made 
to  the  court  by  an  attorney  may  also  constitute 
contempt,**  although  under  some  statutes  it  has 
been  held  that  such  statements  are  not  punishable 
as  contempt.**     But,  an  attorney  is  not  guilty  of 


57  SE  681;  Com.  v.  Dandridse,  S  Va. 
Cas.  408. 

Wash. — State  ▼.  Buddress,  (S 
Wash.  26.  114  P  87*. 

Bne. — Reg.  v.  Jordan,  36  Wkly. 
Rep.  B89. 

[a]  Thna  a  defendant  who  in  the 
presence  of  the  court  used  boisterous 
and  angry  language  and  gestures, 
and  who  In  the  clerk's  office.  In  the 
Immediate  presence  of  the  court,  en- 
gaged In  a  fight  with  codefendant, 
was  guilty  of  contempt.  State  v. 
Buddress,  61  Wash.  26,  114  P  879. 

[b]  A  dlsxesMotitil  nuumar  or  tons 
of  voles  toward  a  judge  may  amount 
to  contempt  of  court.  Bx  p.  Winn, 
105  Ark.  190,  150  SW  899. 

Tc]  OontmdlotiBff  th«  oonxt.— 
Where  a  contention  arose  between 
counsel  as  to  whether  a  witness  had 
not  already  answered  a  certain  ques- 
tion, and  the  court  decided  that  she 
had,  and  one  of  the  attorneys  sprang 
to  his  feet  and  said  to  the  court  in 
loud  tones  and  Insulting  manner, 
"She  has  not  answered  the  question," 
the  attorney  was  guilty  of  direct  con- 
tempt. Russell  V.  French,  67  Iowa 
102,- 103.  24   NW  741. 

[d]  "Ton  oaa  Use  and  be  danmad," 
directed  by  an  attorney  to  a  Judge, 
is  contempt.  Hill  v.  Crandall,  El  lu. 
70,  72.  ■ 

97.  U.  S.  V.  Carter,  3  F.  Cas.  No. 
14,740,  3  Cranch  C.  C.  423. 

Aaaanlt  on  wttaass  see  supra  note 

23  rcj. 

38.  State  t.  Hennepin  County  Dlst. 
Ct.,  110  Minn.  446,  125  NW  1020; 
Neely  v.  State,  98  Ulss.  816,  819.  64 
S  315,  33  LRANS  138,  AnnCasl918B 
281  [guot  Cyc];  Rogers  v.  State.  8 
Okl.  Cr.  226,  127  P  365;  Nichols  T. 
McDonald,  4  U.  C.  U  J.  259. 

as.    Com.  V.  Clark,  18  Pa.  Co.  439. 

30.  Neely  v.  State,  98  Miss.  816,  64 
S  316,  39  LRANS  138,  AnnCasl913B 
281. 

81.  Reg.  V.  Skip  worth,  12  Cox  C.  C. 
371. 

8S.  Matter  of  Tyler,  64  Cal.  434.  1 
P  884;  Bergh's  Case,  16  AbbPrNS 
(N.  T.)  266;  Peo.  v.  Selllck,  4  N.  T. 
Cr.  889:  Com.  v.  Crans,  8  PaLJ  442. 

[a]  At  eoBunon  law  it  is  contempt 
for  witnesses  or  bystanders  to  com- 
municate with  the  grand  jury  with- 
out its  request.  Bergh's  Case,  16 
AbbPrNS  (If.  T.)  266. 

[b]  Ssndlnr  postal  eai<U— The  acts 
of  an  unauthorised  person  In  writing 
and  sending  a  postal  card  to  the 
members  of  a  grand  jury  to  request 
them  to  call  on  htm,  and  holding  an 
interview  with  them  requestii|g  their 
investigation  In  a  certain  case,  and 
making  various  statements  regarding 
the  facts,  while  reprehensible,  were 
held  not  to  constitute  contempt  of 
court  under  the  statute.  Peo.  v.  Sel- 
llck, 4  N.  T.  Or.  329. 

[c]  Za  dlacharffe  of  oScial  duties 
one  may  make  a  communication  with 
the  grand  jury  without  being  guilty 
of  contempt.  Bergh's  Ctuse,  16  AbbPr 
NS    (N.  T.)    266. 

PnUlcatlons  see  infra  f  47. 

WMtlBg  letters  see  infra  text  and 
notes  35-37. 

33.  Bergh's  Case,  16  AbbPrNS 
(N.  T.)  266;  and  cases  supra  note  32, 
See  also  statutory  provisions. 


.  9*.  VnUloattona  see  Infra  It  44- 
37. 

35.  Welby  v.  Still,  66  L.  T.  Rep. 
N.  S.  628. 

86.  U.  S.  V.  Huff,  206  Fed.  700; 
State  V.  Waugh,  53  Kan.  688,  37  P 
166;  In  re  Pryor,.18  Kan.  72,  26  AmR 
747;  Matter  of  Wallace,  L.  R.  1  P.  C. 
288,  4  Moore  P.  C.  N.  S.  140,  16  Re- 

?irint  269;  Matter  of  Ludlow  Charl- 
ies, 2  Myl.  &  C  316,  14  BngCh  316. 
40  Reprint  661.  But  compare  infra -i 
44  text  and  note  11. 

[a]  Beascn  for  mle<— "[The  rul- 
ing you  have  made]  Is  directly  con- 
trary to  every  principle  of  law  .  .  . 
and  everybody  knows  It,  I  believe," 
and  that  it  is  "[my]  desire  that  no 
such  decisions  .  .  .  shall  stand 
unreversed  la  any  court  [I]  .  .  . 
practice  in."  In  holding  the  writer 
guilty  of  contempt  the  court  said: 
"An  attorney  is  under  special  obliga- 
tions to  be  considerate  and  respectful 
in  his  conduct  and  communications 
to  a  judge.  He  is  an  ofllcer  of  the 
court,  and  It  is  therefore  his  duty 
to  uphold  its  hono'r  and  dignity.  Cer- 
tain privileges  attach  to  him  by 
reason  of  such  official  position.  He 
may  in  the  trial  of  cases  use 
language  concerning  witnesses,  and 
parties,  and  all  matters  and  things  in 
issue,  which  elsewhere  and  under 
other  circumstances  would  be  libel- 
ous. By  virtue  of  this  privilege,  we 
often  hear  from  the  lips  of  counsel 
In  ai-gument,  or  read  in  the  briefs 
filed,  m  proceedings  in  erorr  In  this 
court,  the  most  severe  animadversion 
and  criticism  upon  the  conduct  and 
rulings  of  the  courts  from  which  the 
proceedings  are  brought.  They  have 
the  same  right  of  criticising  the  rul- 
ing and  conduct  of  those  courts  in 
proceedings  pending  here,  that  they 
have  In  those  courts  of  criticising  the 
actions  and  conduct  under  review 
there.  In  other  words,  the  Independ- 
ence of  the  profession  carries  with 
it  the  right  freely  to  challengre,  criti- 
cise, ana  condemn  all  matters  and 
things  under  review  and  In  evidence. 
But  with  this  privilege  goes  the  cor- 
responding obligation  of  constant 
courtesy  and  respect  '  toward  the 
tribunal  in  which  the  proceedings  are 
pending.  And  the  fact  that  the 
tribunal  is  an  inferior  one,  and  its 
rulings  not' final  and  without  appeal, 
does  not  diminish  in  the  slightest 
degree  this  obligation  of  courtesy  and 
respect.  A  justice  of  the  peace  be- 
fore whom  the  most  trifling  matter 
is  being  litigated,  la  entitled  to  re- 
ceive from  every  attorney  in  the 
case  courteous  and  respectful  treat- 
ment. He  is  pro  hac  vice  the  repre- 
sentative of  the  law,  as  fully  as  the 
chief  justice  of  the  United  States  in 
the  most  Important  case  pending  be- 
fore him.  A  failure  to  extend  this 
courteous  and  respectful  treatment, 
is  a  failure  of  duty;  and  It  may  be 
so  gross  a  dereliction  aa  to  warrant 
the  exercise  of  the  power  to  punish 
for  contempt.  Now  as  we  have  said, 
the  language -of  the  letter  Is  insult- 
ing. It  would  be  so  regarded  outside 
of  judicial  proceedings,  and  Jn  the 
Intercourse  of  gentlemen.  To  charge 
another  with  knowingly  doing  an 
illegal  act,  would  always  be  regarded 


as  an  imputation  to  be  resented. 
Change  the  circumstances  a  little: 
suppose  in  a  public  trial  in  the  court- 
house, after  a  ruUhg  had  been  made, 
an  attorney  in  the  case  should  say  to 
the  court:  That  ruling  Is  not  the 
law,  and  your  honor  knows  it.' 
Who  would  doubt  that  the  court 
might  rightly  treat  such  language  as 
contempt,  and  punish  It  aocordinglyr 
Yet  practically  that  is  this  ease.  The 
fact  that  in  the  case  supposed,  others 
are  listening,  and  hear  the  words,  and 
In  this  the  language  reaches  the 
judge   alone,    does    not    change    the 

Suallty  of  the  act"  In  re  Pryor,  18 
:an.  72,  78,  74  AmR  747. 
[b1  Bvle  appllad.— Writing  and 
sending  letters  to  a  federal  judge, 
relative  to  a  pending  suit,  criticizing 
the  court's  action,  and  making 
threats  in  case  the  judge  does  not 
conform  to  the  views  of  the  writer, 
constitute  a  contempt  punishable  by 
the  court.  U.  S.  v.  Huff,  206  Fed. 
700  [dlst  Cuyler  v.  Atlantic  etc,  R. 
Co.,  131  Fed.  96;  In  re  Orlflln,  1  NTS 
7]. 

87.  In  re  Griffin,  1  NTS  7  (holding 
that  writing  and  mailing  under  seal 
on  insulting  letter  to  a  judge  does 
not  constitute  contempt  of  court  un- 
der Code  Civ.  Proc  |  8,  providing 
that  contempt  of  court  shall  consist 
of  insolent  behavior  toward' a  court, 
committed  during  Its  sitting,  or  pub- 
lication of  a  false  or  grossly  Inac- 
curate report  of  Its  proceedings). 

38.  Goodhart  v.  State,  84  (jonn. 
60,  78  A.  963,  AnnCaal912B  1297 
(false  statement  by  counsel  to  secure 
admission  of  evidence);  Peo.  v. 
Hllle,  192  111.  A.  139,  147  (holding 
that  an  attorney  for  the  complaining 
witnesses  in  a  criminal  prosecution, 
who  made  false  statements  to  the 
court  that  such  witnesses  had  left 
the  state  and  did  not  wish  to  prose- 
cute the  case,  and  would  not  return 
to  the  state,  was  guilty  of  contempt. 
The  court  said,  however,  that  to  ren- 
der the  attorney  guilty  in  such  a 
case,  "It  must  appear  beyond  a  rea- 
sonable doubt  from  the  personal 
knowledge  of  the  court,  or  by  ad- 
missions from  the  lips  of  the  defend- 
ant himself  in  open  court,  and  In 
the  presence  of  the  court,  and  from 
no  other  source,  whatsoever,  that  (1) 
the  representations  so  mads-  were 
faltfe  and  untrue  when  made;  (2) 
that  the  defendant  knew  of  their 
falsity  when  he  made  them:  and  (3) 
that  he  niade  them  knowing  their 
falsity  and  with  a  wilful  and  malev- 
olent intention  of  assailing  the 
dignity  of  the  court,  or  of  interfer- 
ing with  Its  procedure  and  the  due 
administration  of  justice"). 

39.  See  statutory  provisions. 

[a]  la  *ew  York  (1)  a  false 
statement  by  the  attorney  for  de- 
fendant in  supplementary  proceed- 
ings In  the  city  court  that  he  would 
deposit  the  amount  of  the  judgment 
in  the  municipal  court  If  granted 
an  adjournment  to  enable  him  to 
apply  for  a  vaoatlon  of  the  judg- 
ment made  to  defeat  and  to  pre- 
judice plaintiff's  rights,  although 
reprehensible,  is  not  punishable  as 
contempt,  under  Judiciary  L,.  (Con- 
sol.  L.  c  30)  i  763  subd  3  authoris- 
ing  punishment   for  disobedience   to 


For  later  oaass,  derelopioeBta  and  oluuifes  In  the  law  see  cumulative  Annotations,  sanve  title,  page  and  note  number. 
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contempt  in  preserving  his  client's  rights  by  making 
appropriate  objections  and  necessary  exceptions, 
or  by  testing  in  good  faith  the  validity  of  a  rule  of 
coort,*^  or  by  protesting  in  a  respectful  manner 
against  personal  violence  to  a  witness  by  the 
conrt.*^  So,  too,  aspersions  by  an  attorney  on  the 
eredibility  of  a  witness  deducible  from'  the  evidence 
does  not  constitute  contempt/^ 

Inciting  employees  of  a  railroad  opArated  by  a 
receiver  to  leave  his  employ,  in  pursuance  of  an  un- 
lawful combination  to  prevent  the  operation  of  the 
road,  is  a  contempt,  and  is  not  protected  by  the 
constitutional  guaranties  of  the  right  of  assembly 
and  free  speech.** 

[$40]  2.  In  Presence  of  Ooort.  While  direct 
contempt  can  only  be  committed  in  the  presence  of 
the  court,  or  so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice,**  yet  contempt  in  the  pres- 
ence of  the  court  exists,  if  committed  in  any  part 
of  the  place  set  apart  for  the  use  of  its  officers, 
jurors,  and  witnesses,**  including  the  hallways  of 
the  courthouKC,*'  the  steps,**  or  the  courthouse 
yard.*"  Contempts  before  a  grand  jury,  however, 
have  been  held  not  punishable  as  for  contempts  in 
the  immediate  presence  of  the  court."*    A  contempt 


for  refusal  to  pay  money  pursuant  to  an  order  is- 
not  one  within  the  immediate  view  and  presence  of 
the  court.''  The  misconduct  toward  the  court  or 
judge  constituting  direct  contempt  must  occur  while 
the  court  or  the  judge  is  engaged  in  the  discharge 
of  a  judicial  duty.^  In  the  federal  courts  a  <con- 
tempt  is  committed  in  the  presence  of  the  court  if 
committed  in  the  street  in  the  immediate  vicinity  of 
the  court,"  and  it  has  even  been  held  in  these  courts 
that  misbehavior  in  the  presence  of  the  court,  or  so 
near  thereto  as  to  obstruct  the  administration  of 
justice,  applies  to  all  acts  interfering  with  justice 
wherever  committed.**  In  Louisiana  it  is  only  when 
the.  offense  is  committed  in  the  presence  of  the  court 
in  actual  session  and  within  its  view  and  hearing 
that  proceedings  by  rule  can  lawfully  be  dispensed 
with.* 

[$  41] '  3.  Disturbance  of  Proceedings  of  Ooort. 
One  who  disturbs  the  peace  and  good  order  of  a 
cause  on  trial  is  guilty  of  a  contempt."  Thus  the 
absence  of  an  attorney  from  a  court  in  which  he 
has  business,  thereby  impeding  or  delaying  the  busi- 
ness of  the  court,  is  contempt." 

[)  42]  4.  FUing  Pigpen  in  Court.  Contempt 
may  be   committed    by   incorporating   impertinent, 


a  lawful  mandate,  unlawful  inter- 
ference with  proceedlnsa,  and  in 
other  cases  where  contempt  proceed- 
ings have  been  usually  practiced,  in 
a  court  of  record  to  enforce  civil 
remedy  or  to  protect  the  rights  of 
the  parties.  Franzone  v.  Turamin- 
elll,  67  Misc.  649,  123  NTS  45S.  (2) 
Nor  is  the  false  statement  punish- 
able summarily  as  for  a  criminal 
contempt  Franione  v.  Tumminelll, 
■upra. 

40.  Peo.  V.  La  Fetra,  171  App. 
Dlv.  869,   187   NTS   886. 

41.  Hunt  V.  State,  27  Oh.  Clr.  Ct. 
16;   and  see   infra  f   (4. 

4a.     Matter  of  Aguaa,  1  Philippine 

48.  CoU  T.  Leake,  17  Ptfrto  Rico 
S2S. 

44>  Thomas  v.  Cincinnati,  etc,  R. 
Co..  62  Fed.  SOS. 

4B.    See  supra  I  S. 

46:  V.  S. — Ex  p.  Savin,  ISl  V.  8. 
267,  9  set  699.  SS  L.  ed.  ISO;  Ex  p. 
Stelner,  202  Fed.  419.  124  CCA  89; 
U.  S.  V.  Carter,  25  P.  Caa.  No.  14,740, 

8  Cranch  C.  C.  423:  U.  S.  v.  Emerson, 
25  F.  Cas.  No.  15,060,  4  Cranch  C.  C. 
188 

Conn. — McCarthy  v.  Huaco,  88  Conn. 
262,  73  A  778,  186  AmSR  270,  17 
AnnCas  219. 

Fla. — ^In  T»  Hayes,  7S  S  862. 

in.—- Peo.  V.  Jackson,  178  IIL  A. 
121;  Ferriman  v.  Peo.,  128  III.  A. 
230.    233    felt  Cyci. 

N.  Y. — Peo.  V.  Barrett,  66  Hun  861, 

9  NTS  321,  18  NTCivProo  180,  24 
AbbNCas  430,  S  N.  T.  Cr.  13  [aff 
121  N.  T.  678,  24  NB  lOSSl:  Matter 
of  Taylor,   8  Misc.  169,  28  NTS  500. 

N.  C. — State  v.  Woodfln,  27  N.  C. 
199.   42   AmD  161. 

Va. — Com.  V.  DandMdge,  2  Va.  Cas. 
408. 

Wyo. — ^Fisher  v.  McDaniel,  9  Wyo. 
457.  64   P  1066,   87  AmSR  871. 

Eng.- — In  re  Johnson,  20  Q.  B.  D. 
68:   French  v.  French,  1    Hog.  138. 

The  place  of  Justice  is  an  hal- 
lowed place;  and  therefore  not  only 
the  bench,  but  the  foot  pace  and  pre- 
cincts and  purprlse  thereof  ought  to 
be  preserved  without  scandal  and 
corruption."    Bacon  Judicature  [quot 


'^^ 


Ex   p.   Savin.   121   U.  S.   267,   9  %Ct 
699,  23  L.  ed.  160]. 

(a]  Utaatratlon^— Defendant  while 
on  trial  In  the  town  court  for  viola- 
tion of  the  liquor  law,  during  a  tem- 
porary recess  of  court,  purloined  a 
bottle  of  whisky,  to  be  used  against 
him  as  evidence,  from  the  clerk's 
desk,  and  sabstltuted  a  bottle  of 
ginger  ale  in  Its  stead.  In  holding 
that  the  town  court  had  power  to 
punish  him  as  for  contempt,  under  a 


statute  granting  the  right  to  ,any 
court  to  punish  for  con''empts  com- 
mitted in  its  presence,  the  court 
said:  "His  corrupt  act  was  com- 
mitted in  the  court-room  and  while 
the  court  was  In  session.  The  court 
had  been  opened  and  had  not  been 
adjourned.  The  recess  was  a  mere 
suspension  of  the  proceedings  of  the 
trial  which  it  was  known  might  be 
resumed  at  any  moment.  The  court 
officers  had  not  been  excused,  but 
remained  in  attendance  in  the  per- 
formance of  their  duties.  The  Judge, 
though  not  o;i  the  bench,  was  pres- 
ent In  his  retiring-room  ready  to 
proceed  with  the  trial  upon  the  ar- 
rival of  an  interpreter  for  a  witness 
who  had  already  been  called  to  the 
stand.  The  act  was  committed  In 
the  presence  of  the  Judge."  McCar- 
thy V.  Huga,  82  Conn.  262,  264,  7S 
A  778,  13  AmSR  270,  17  AnnCas  219. 

47.  Fisher  v.  McDaniel,  9  Wyo. 
467,  64  P  1056,  87  AmSR  971  (hold- 
ing that  approaching  a  witness  in 
the  hallway  with  a  view  to  bribing 
him  is  a  contempt  In  the  presence 
of  the  court). 

48.  Com.  V.  Dandrldge,  8  Va.  Cas. 
408  (holding  that  using  contemptu- 
ous language  to  a  Judge  on  the  court- 
house steps  as  he  is  about  to  go  into 
the  court  room  and  convene  court 
Is  contempt). 

4«.  SUte  v.  Woodfln,  27  N.  C. 
199,  42  AmD  161  (holding  that  per- 
sons fighting  in  the  yard  of  a  court- 
house, before  the  courthouse  door, 
are  guilty  of  a  contempt  In  the 
presence  of  the  court). 

60.  Ex  p.  Hedden,  29  Nov.  362,  90 
P  737,  13  AnnCaa  1173  (holding  that, 
although  a  grand  Jury  is  an  adjunct 
of  the  court,  it  is  not  such  part 
thereof  as  permits  the  Judge  to  sum 


marlly  punish  offenders  for  any  act 
before  Oie  grand  Jury,  without  pro- 
ceeding  on   affidavit   and   citing   the 


',  without  pro- 

Jind   citing    tht 

offender  to  show  cause  why  he  should 
not   be   punished). 

61.  In  re  Northern,  18  Cat  A.  52, 
121  P  1010. 

S3.  111.— Winshlp  ▼.  Peo..  61  111. 
296. 

Ind.— Snyder  v.  State,  161  Ind.  663, 
62  NE  163. 

Iowa. — Field  v.  Thomell,  106  Iowa 
7,   75   NW  686,   68  AmSR  281. 

La. — Detoumlen  ▼.  Dormenon,  1 
Mart.  136. 

Pa. — Fltler  v.  Probasco,  2  Browne 
137. 

[a]  Thus  acta  of  an  attorney  at 
a  meeting  held  in  the  courthouse  in 
a  room  adjoining  the  court  foom  on  a 
day  when  the  court  was  not  In  ses- 
sion,   which    was    attended    by    the 


Judge,  by  request,  are  not  committed 
In  the  presence  of  the  court,  and 
therefore  do  nOt  constitute  a  direct 
contempt.  Snyder  v.  State,  151  Ind. 
663.  52  NE  162. 

[b]  Addraa^Bir  tmpiaper  >aBt»ik« 
to  a  Jnatioe  while  engaged  in  exam- 
ining a  docket  to  learn  about  a  Judg- 
hient  and  execution  against  defend- 
ant is  not  contempt,  as  such  duty  la 
merely  ministerial,  rot  Judicial. 
Fltler  V.  Probasco,  2  Browne  (Pa.) 
137. 

83.  U.  S.  V.  Carroll,  147  Fed.  947. 

84.  U.  S.   V.   Huff,   20S   Fed.   700. 
5B.     SUte  V.   Reid.   118  La.  827,  48 

S  466;  State  v.  Judges  Clr.  Dist.  Ct, 
32  La.  Ann.  1256. 

[a]  Befaauttoty  matter  In  a  mo- 
tloa  BMit  to  a  Jndr*  In  oluunben  does 
not  constitute  contempt  In  faclem 
curies  punishable  in  a  summary 
manner.  State  v.  Reid,  118  La.  827, 
43  S  466. 

B6.  U.  S.— U.  S.  V.  Barrett  187 
Fed.  878;  U.  S.  v.  Anonymous,  81  Fed. 
761. 

111.— Dahnke  v.  Peo.,  168  111.  102, 
48  NE  187,  3»  LRA  197  [aff  67  IIL 
A.  619]. 

Mo.— Matter  of  CUrk,  126  Mo.  A. 
391.   103  SW   1106. 

Oh. — State  v.  Coulter,  Wright  421; 
State  V.  Ooff,  Wright  78.      . 

Pa. — Cora.  V.  Clark,  13  Pa.  Co.  43». 

[a]  Thna  it  is  contempt  to  mus- 
ter and  examine  a  militia  company 
with  martial  mnsic  so  near  the  court 
as  to  disturb  Its  proceedings.  State 
V.  Ck>ult»r,  Wright  (Oh.)  421;  State 
V.  Ooff,  Wright  (Oh.)  78. 

87.  Matter  of  Clark,  126  Mo.  A. 
391,    103   SW  1106. 

[a]  Season  for  ml*, — "An  at- 
torney at  law  is  an  of&cer  of  the 
court  and  it  is  as  much  incumbent 
on  him  to  attend  the  sittings  of  the 
court  when  a  case  in  which  he  is  of 
counsel  is  on  trial,  and  which  trial 
cannot  proceed  In  bis  absence,  as  It 
Is  for  the  sheriff  or  the  clerk  of  the 
court  to  be  present  The  absence  of 
an  attorney  In  certain  circumstances 
unavoidably  causes  delay  in  the  ad- 
ministration  of  Justice,  which  Is 
criminal  contempt;  If  not  a  con- 
tempt, then  the  administration  of 
Justice  in  the  courts  of  the  State 
would  be  at  the  mercy  of  attorneys, 
and  they,  instead  of  being  aids  to 
the  court  In  the  administration  of 
Justice,  might  become  an  insuffer- 
able obstruction  to  its  administra- 
tion by  merely  remaining  away  from 
court  when  it  was  tlielr  duty  to  be 
in  attendance."  Matter  of  Clark.  126 
Mo.  A.  891.  402,  108  SW  1106. 
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scandalQUS,  insulting,  or  contemptnous  language  re- 
ffecting  on  the  integrity  of  the  court  in  pleadings," 
motions,'*  and  notice  of  motions;™  although  a  party- 
is  not  in  contempt  for  filing  motions  which  are 
merely  vexatious,*"^  or  for  filing  a  motion  alleging 
that  the  juke's  charge  was  "inflammatory'"*  or 
a  motion  of  like  character,"  if  the  criticism  is 
merited.**  Filing  aflSdavits  for  change  of  judges, 
or  of  venue,  charging  bias  and  prejudice  of  the 
judge  is  also  punishable  as  contempt,"'  unless  the 
statute  allows  change  on  that  ground,"  and  then 
only  when  the  allegation  is  made  in  respectful  lan- 
guage and  in  a  respectful  manner;"  but  the  rule 
is  otherwise  if  the  a£Sdavits  are  falsely,  willfully, 
and  maliciously  made."  Likewise  contempt  may  be 
committed  by  embodying  abusing  language  toward 


the  court  in  briefs,"  applications  for  rehearing,^" 
or  other  papers  filed  in  court,"  or  in  memoranda 
on  the  court  docket.''*  Abuse  of  a  trial  judge  con- 
tained in  a  brief  on  appeal  is  not  contempt,  how- 
ever, of  the  trial  court,*  but  is  contempt  of  the  ap- 
pellate court."  The  filing  of  depositions  in  pur- 
suance of  a  conspiracy  to  impose  on  the  court  does 
not  constitute  contempt  when  such  depositions  are 
not  used  in  evidence." 

Suggesting  a  judge's  disanalificatdon  to  sit  in  the 
trial  of  a  case  is  not  contempt.'" 

[^  43]  K.  Preventing,  Delaying,  or  Interf earing 
with  Execution  of  Legal  Procaas.  Unlawfully  hin- 
dering, delaying,  or  interfering,  or  attempting  to 
interfere,  with  the  proper  execution  of  l^al 
proeesss  is  such  an  obstruction  of  the  due  admin-* 


SB.  Brown  v.  Brown,  4  Ind.  627. 
58  AmD  641;  Soramers  v.  Torrey,  b 
Paige  (N.  T.)  54,  28  AmD  411;  Hern- 
don  V.  Campbell,  86  Tex.  168,  23  SW 
980  [rev  (Ctv.  A.)  23  SW  5581;  State 
v.  Jasper,  (W.  Va.)   88  SB  1096. 

[a]  PtUac  Indaoant  petition^— An 
attorney  at  law  who  filed  a  petition 
for  a  divorce  which  was  unneces- 
sarily gross  and  Indelicate,  and  who 
deported  himself  improperly  In  read- 
ing It,  was  held  to  have  been  guilty 
of  a  contempt  of  court.  Brown  v. 
Brown,   4  Ind.   627,   58  AmD  641. 

89.  Johnson  v.  State,  87  Ark.  45, 
112  SW  143,  18  LRANS  619.  IB  Ann 
Cas  531;  Tracy  v.  State,  28  Oh.  Clr. 
Ct.  453;  In  re  Mollfulleda,  15  Porto 
Rico  781. 

[a]  Thna  charging  In  a  motion 
for  a  new  trial  that  the  judge  was 
"so  prejudiced  against  the  defendant 
that  he  did  not  give  him  a  fair  and 
InipartlaJ  trial,"  supported  by  affl- 
davlt   reiterating   the   charge,   where 

Jirejudlce  Is  no  ground  for  new  trial, 
s  contempt  of  court.  Harrison  v. 
S«ate,  35  Ark.  468. 

eo.  In  re  Bastings,  11  F.  Cas.  No. 
6,199  (where  a  proctor  In  admiralty 
was  held  In  contempt  for  stating  in 
a  notice  of  motion  to  set  aside  a 
decree  that  he  would  make  the  mo- 
tion as  soon  as  he  could  "obtain  an 
impartial   hearing"). 

61.  Johnson  v.  State,  87  Ark.  46, 
112  SW  143,  18  LRANS  619,  IS  Ann 
Cas  531  (holding  that  it  is  not  a 
contempt  of  court  to  file  and  present 
a,  motion,  or  repeated  motions, 
thought  to  be  made  to  vex  or  to  de- 
lay, unless  they  are  presented  in  a 
contemptuous  or  disrespectful  man- 
ner, or  are  contemptuous  in  them- 
selves, the  court  being  empowered  to 
strike   Improper  motions). 

aa.  Clair  V.  State,  40  Nebr.  €84, 
69  NW  118,  28  LRA  367. 

63.  Tracy  v.  State,  28  Oh.  Clr.  Ct. 
463. 

[a]  la.  Ohio  charging  a  judge,  in 
a  motion  to  vacate  sentences  and 
withdraw  pleas  of  guilty,  with  hav- 
ing been  guilty  of  Irregular  or  Im- 
proper conduct  in  Inducing  defend- 
ants to  plead  guilty,  and  Imposing 
excessive  sentences,  is  not  contempt. 
Tracy   y.    State,   28   Oh.   Clr.    Ct.   453. 

64.  Clair  V.  State,  40  Nebr.  634,  69 
NW  118,  28  LRA  867. 

65.  Johnson  v.  State,  87  Ark.  46, 
112  SW  143,  18  LRANS  619,  16  Ann 
■Cas  531:  Lamberson  v.  Tulare  County 
Super.  Ct,  161  Cal.  458,  91  P  100,  11 
LRANS  619;  In  re  Jones,  103  Cal. 
397,  37  P  386;  In  re  Laplque,  26  Cal. 
A.  258,  146  P  690. 

66.  Cal. — Works  v.  San  Diego 
County  Super.  Ct.,  130  Cal.  304,  62  P 
607;  In  re  Jones,  103  Ca'..  .197,  37  P 
385;  Webb  v.  Del  Norte  County 
Super.  Ct..  28  Cal.  A.   391.  162  P  967. 

Colo. — Mullln  V.  Peo.,  15  Colo.  437, 
24  P  880,   22  AmSR  414,  9  LRA  666. 

Ky. — Hargis  v.  Com.,  136  Ky.  678, 
123  SW  239. 

Minn. — Ex   p.  Curtis,   8   Minn.   274. 

Nebr. — Le  Hane  v.  State,  48  Nebr. 
106,  66  NW  1017. 


Oh.— Hunt  v.  State,  27  Oh.  Clr.  Ct. 
16. 

S.  C— State  V.  Harnett,  »8  S.  C. 
422,  82  SB  796. 

[a]  rallnr*  to  oliMrve  a  atatat* 
or  role  of  oonrt  requiring  all  afll- 
davlts  of  bias  or  prejudice  filed 
against  a  judge  to  set  forth  specifi- 
cally the  facts  constituting  bias  or 
prejudice  is  not  contempt  of  court 
per  se.  Hunt  v.  State,  27  Oh.  Clr. 
Ct.  1«. 

67.  Lamberson  v.  Tular*  County 
Super.  Ct.,  161  Cal.  468,  91  P  100.  11 
LRANS  619;  Mullin  v.  Peo.,  IB  Colo. 
437,  24  P  880,^2  AmSR  414,  9  LRA 
566;  LeHane  v.  State.  48  Nebr.  105, 
66  NW  1017:  State  v.  Barnett,  98  S.  C. 
422,   82   SB  795. 

[a]  Thna  (1)  an  allegation  in  the 
afndavlt  that  the  judge  "has  been 
and  now  is  unduly  active  in  prospec- 
tive litigation"  before  the  court  ren- 
dered affiant  guilty  of  contempt  since 
"undue"  means  more  than  necessary; 
not  proper:  illegal;  while  the  charge 
that  the  judge  had  been  and  was 
acting  improperly  In  prospective 
litigation  was  not  material  to  the 
issue  whether  he  was  biased  in  the 
case  before  him.  Webb  v.  Del  Norte 
County  Super.  Ct.,  28  Cal.  A.  391,  392, 
1B2  P  967.  (2)  A  party  who  after 
obtaining  a  new  trial  on  appeal  for 
error  In  rulings  at  the  trial  presented 
an  affidavit  in  support  of  an  appli- 
cation to  change  judges,  which  de- 
clared that  the  party  believed  that 
the  judge's  rulings  were  made  will- 
fully and  corruptly,  and  that  the 
party  believed  that  the  judge  knew 
that  such  rulings  were  erroneous, 
etc.,  was  in  qontempt  of  court,  not- 
withstanding the  statute  authorized 
the  filing  of  affidavits  in  support  of 
a  motion  for  a  change  of  judges  on 
the  ground  that  the  party  cannot 
have  a  fair  and  Impartial  trial.  Lam- 
berson V.  Tulare  County  Super.  Ct., 
151  Cal.  458.  91  P  100,  11  LRANS  619. 

68.  Lamberson  v.  Tulare  County 
Sunnr.  Ct..  151  C<t\.  468.  91  P  100.  11 
LRANS  619:  MuUln  v,  Peo.,  16  Colo. 
437,  24  P  880,  22  AmSR  414,  9  LRA 
666. 

ta]  Thns  an  attorney  who  know- 
ingly presents  on  behalf  of  his  client 
an  afndavlt  containing  averments  at- 
tacking the  integrity  of  the  judgre 
and  containing  defamatory  matter  Is 
guilty  of  contempt.  Lamberson  v. 
Tulare  County  Super.  Ct.,  161  Cal. 
458.  91  P  100,  11  LRANS  619.  ^ 

69.  Sears  v.  Starbird,  75 -Cal.  91. 
16  P  531,  7  AmSR  123;  Auburn  First 
Nat.  Bank  v.  Lassen  County  Super. 
Ct.,  12  Cal.  A.  335.  107  P  322;  In  re 
Dunn,  85  Nebr.  «06,  124  NW  120; 
Welnua  v.  Light,  127  NTS  465. 

[a]  Thna  a  brief  was  stricken 
from  the  files  by  the  supreme  court 
as  being  contemptuous,  which  con- 
tained the  following  language:  "The 
court,  out  of  the  fullness  of  his  love 
for  a  cause,  the  parties  to  It,  or  their 
counsel,  or  from  an  over-zealous  de- 
sire to  adjudicate  '^"  matters, 
points,  arguments  atxA  things,"  could 
not,  with  any  dnjlee  of  propriety 
under  the  law,  paf"  iT  *""*  doctor  up 


the  case  of  the  plaintifts,  which  per^ 
haps  the  carelessness  of  their  coun- 
sel had  left  in  such  a  condition  as 
to  entitle  them  to  no  relief  what- 
ever." The  court  said:  "If  unfortu- 
nately counsel  in  any  csae  shall  ever 
so  far  forget  himself  as  willfully 
to  employ  language  manifestly  dis- 
respectful to  the  judge  of  the  supe- 
rior court, — a  thing  not  to  be  an- 
ticipated,— we  shall  deem  it  our  duty 
to  treat  such  conduct  as  a  contempt 
of  this  court,  and  to  proceed  accord- 
ingly." Sears  v.  Starbird,  76  Cal. 
91,  92,  16  P  631,  7  AmSR  123  (quot 
Friedlander  v.  Sumner  Gold,  etc., 
Mln.  Co.,  61  Cal.  116]. 

70.  Cal. — McCormIck  v.  Sheridan. 
20  P  24. 

Ky. — In  re  WooUey,  11  Bush    95. 

La. — State  v.  Grallhe,  1  La.  Ann. 
183;  State  v.  Soul«,  8  Rob.  600;  State 
V.  Keene.  11  La.  696. 

Nebr. — In  re  Dunn,  86  Nebr.  606, 
124  NW  120. 

Nev. — In  re  Chartz,  29  Nev.  110. 
86  P  352,  124  AmSR  915,  6  LRANS 
916. 

71.  In  re  Breck,  4  F.  Cas.  No. 
1,823  (holding  that  a  wanton  attack 
on  the  character  of  a  register  In  a 
paper  filed  before  the  judge  is  a  con- 
tempt of  court);  U.  S.  v.  Church,  6 
Utah  9,  21  P  603,  524. 

73.  'Ex  p.  Smith,  28  Ind.  47  (hold- 
ing that  the  following  memorandum 
made  by  an  attorney  on  the  court 
docket  was  contempt:  "Having  be- 
come satisfied  that  we  cannot  get 
the  law  administered,  by  direction 
of  the  platntift,  I  hereby  dismiss  this 
action,  without  prejudice  to  the 
plaintiff.  When  law  ceases  to  be 
I>aramount,  liberty  ceases"). 

73.  In  r«  Thompson,  46  Kan.  264, 
26  P  674;  In  re  Dalton,  46  Kan.  263. 
254,  26  P  673  (both .  holding  that 
criticism  or  contemptuous  language 
concerning  the  acts  of  the  trial 
judge  In  a  brief  filed  In  the  appel- 
late court  Is  not  contempt  of  the 
trial  court,  in  the  latter  case  the 
court  saying:  "A  court  or  judge  has 
no  power  to  compel  the  public,  or 
any  Individual  thereof,  attorney  or 
otherwise,  to  consider  his  •rulings 
correct,  his  conduct  proper,  or  even 
his  Integrity  free  from  stain,  or  to 
punish  for  contempt  any  were  criti- 
cism or  an  animadversion  thereon, 
no  matter  how  severe  or  unjust"). 

74.  Sears  v.  Starbird.  76  Cal.  91, 
16  P  631,  7  AmSR  123  (holding  that 
abuse  of  the  trial  judge  in  a  brief 
filed  in  the  appellate  court  is  a  con- 
tempt of  the  latter  court). 

75.  Doniphan  v.  Lehman,  179  Fed. 
173,  174. 

76.  Johnson  v.  State,  87  Ark.  46. 
112  SW  143,  18  LRANS  619,  IB  Ann 
Cas  531  (holding  that  It  is  not  con- 
tempt, per  se,  for  an  attorney  to  file 
a  motion  for  his  client  suggesting 
the  disqualification  of  the  judge  to 
try  a  cause,  where  the  judge'  is  re- 
lated, within  the  fourth  degree,  to 
one  having  a  direct  pecuniary  in- 
terest In  the  result  of  the  suit,  but 
not  a  party  to  the  record). 


For 
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istration  of  justice  as  constitatea  co^empt.''^  Mal- 
treatment of  the  server  of  a  writ,'*  or  obstmcting 
him  in  the  ezecntion  of  his  warrant,^  is  contempt, 
although  it  has  been  held  in  England  that  mere 
Violent  snatching  of  an  ordinal  writ  of  summons 
from  the  person  serving  it,*  or  even  maltreatment 
of  the  officer  serving  a  writ,  is  not  contempt  of  the 
process  of  the  court."  Withdrawing  an  offer  to 
bid  at  a  trustee's  sale  may  constitute  contempt.*' 


One  who  conceala  Ti<ni«*if  to  prevent  the  service 
of  a  subpcena,*'  or  other  process,**  in  a  civil  case 
is  not  ordinarily  guilty  of  contempt;  but  if  he  c(m- 
oeals  himself  after  th'e  suit  is  brought  not  only  to 
avoid  process  but  to  frustrate  orders  which  may  be 
issued  in  the  pending  case,  it  is  contempt,*'  al- 
though it  seems  that  this  rule  will  not  be  enforced 
tmder  all  circumstaiices.**  One  who  conceals  him- 
self to  evade  service  of  subpcena  in  a  orimina)  case 


77.  Tt)  S.— In  re  Noyes,  121  Fed. 
209,  57  CCA  446:  Albertson  v.  The 
T.  I.  Nevius.  48  Fed.  927;  In  re 
Sowles,  41  Fed.  762;  In  re  Doollttle, 
23  Fed.  644. 

Ark. — Bryan  v.  State,  99  Ark.  1«», 
1C6.  137  SW  661,  AnnCa8l913A  908 
[quot  Cyo]. 

Cal. — De  Witt  v.  Fresno  County 
Super.  Ct.,  47  P  871. 

Hawaii. — Rose  v.  Ashford,  22  Ha- 
waii 469  (refusal,  neglect,  or  delay  of 
officer). 

111.— Horr  V.  Peo.,  95  IlL  169:  Peo. 
V.  Qard,  176  111.  A.  4S6  [aft  259  III. 
238.  102  NB  266  (app  dlsm  236  U.  S. 
691  mem,  35  SCt  206  mem,  59  L.  ed. 
428  mem)]. 

Kan. — State  v.  Plttsburtr.  80  Kan. 
710.  712,  104  P  847,  133  AmSR  227, 
26  LRANS  226   [pit  Cyc]. 

La. — State  T.  Herron,  24  La.  Ann. 
619. 

Mass. — Clark  v.  Parkinson,  10  Al- 
len  133,   87  AmD  628. 

Mont. — State  v.  Silver  Bow  County 
Dist.  Ct..  33  Mont.  369.  83  P  641. 

N.  J. — ^In  re  Taylor,  62  N.  J.  L. 
131.  40  A  691. 

N.  Y. — Peo.  V.  Gllmore,  26  Hun  1 
(rev  on  other  grounds  88  N.  T.  626]; 
Conover  v.  Wood,   6  AbbPr  84. 

Pa. — Com.  V.   Curtis,  14  Phlla.  361. 

EnK- — Miller  v.  Knox,  4  Blng.  N. 
Caa.  674.  33  ECL.  866,  132  Reprint 
910  (stranerer  refusing  to  assist  In 
execution  of  writ). 

[a]  nuu  a  person  is  guilty  of 
contempt  where,  when  officers  ap- 
peared at  a  room  occupied  by  him. 
with  a  search  warrant  to  search  it 
for  gaipbllng  devices,  he  denied  hav- 
ing a  key,  and  while  the  officers  were 
making  an  entrance  the  gambling 
devices  were  removed  and  hidden, 
but  were  afterward  found,  although 
no  violence  was  offered  by  such  per- 
son. Bryan  v.  State,  99  Ark.  163, 
137   SW   661,   AnnCa8l913A   908. 

[b]  M&tuMbig  oSoev  adxttitta&oe.*— 
Where  the  manager  of  a  theater, 
knowing  that  a  warrant  had  been 
issued  for  the  arrest  of  one  whom 
he  had  employed  to  perform  there- 
in, directed  his  employees  that  offi- 
cers who  might  apply  for  admission 
should  be  excluded,  and  an  officer 
was  so  excluded,  such  theater  man- 
ager and'  employee  were  guilty  of 
contempt.  Peo.  v.  Gilraore.  8  Abb 
MCas  40  [rev  on  other  grounds  26 
Han  1  (rey  on  other  grounds  88  N. 
T.  626)1. 

(e]  Xtrnonme*  of  eoateats  no  ex- 
CHse.  'Newly  elected  city  officers  had 
been  sworn  In.  and  the  city  council 
organized,  and  the  majority  party, 
by  a  prearranged  plan,  was  prepar- 
ing unlawfully  to  unseat  a  hold-over 
member.  While  a  resolution  to  this 
effect  was  being  read  by  the  acting 
clerk,  a  writ  of  certiorari  directing 
him  to  certify  up  the  proposed  res- 
olution was  brought  intd  the  room. 
and,  amidst  an  uproar  and  cries  of, 
"Don't  let  him  read  it!"  etc.,  which 
Immediately  began,  he  announced  to 
the  president:  "A  writ  from  the 
Supreme  Court."  An  assault  ensued, 
and  before  the  proceedings  had  been 
resumed,  the .  mayor  elect  had  been 
sworn  in,  and  one  of  the  active  par- 
ties In  support  of  the  resolution 
elected  and  installed  as  clerk.  The 
proceedings  to  unseat  the  member 
were  abandoned,  and  the  writ  lost 
or  destroyed  without  any  attempt  by 
the  mayor,  president,  or  clerk  to  as- 
certain what  it  required,  although 
they  knew  of  its  existence,  and  ao- 
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lively  directed  the  scheme  to  unseat 
such  member.  It  was  held  that  they 
were  guilty  of  a  contempt  in  resist- 
ing and  interfering  with  the  execu- 
tion of  the, writ,  and  this,  although 
they  did  not  know  its  contents,  hav- 
ing willfully  remained  in  ignorance 
thereof.  In  re  Taylor,  62  N.  J.  L- 
131,  40  A  691. 

[d]  ,  Kattera  heU  to  ooaatltate 
oonteiapt^— (1)  On  the  organization 
of  the  judicial  districts  hi  Alaska, 
respondent,  an  attorney,  was  sent 
there  as  a  special  examiner  by  the 
department  of  Justice  to  Instruct  the 
clerk  and  marshal  as  to  their  duties 
and  the  keeping  of  their  accounts. 
In  private  litigation  over  mining 
claims  a  receiver  who  had  taken 
therefrom  a  large  Quantity  of  gold 
had  been  appomtea  to  work  the 
claims,  which  he  had  stored  in  the 
vaults  of  a  bank,  when  a  writ  of 
supersedeas  was  Issued  by  the  cir- 
cuit court  of  appeals  commanding 
him  to  restore  all  property  in  his 
hands.  Respondent,  with  knowledge 
of  such  writ  and  that  the  receiver 
had  refused  to  obey  It,  advised  the 
marshal  to  guard  the  gold  In  the 
bank,  and  to  prevent  defendants 
from  obtaining  It.  He  also  wrote 
hlra  a  letter  stating  that,  if  it  be- 
came necessary  for  nim  to  incur  ex- 
traordinary expense  "in  suppressing 
specific  unlawful  acts,  acts  of  vio- 
lence or  attempted  violence,  bur- 
glary, robbery,  etc.,"  thef-e  was  an 
extraordinary  expense  fund  from 
which  he  could  be  reimbursed.  He 
also  employed  three  detectives  for 
several  weeks,  who  were  paid  from 
government  funds,  and  ostensibly  in 
its  service,  but  were  in  fact  em- 
ployed on  behalf  of  the  receiver, 
with  whom  respondent  was  on  Inti- 
mate terms.  It  was  held  that  this 
action  in  advising  the  marshal  as 
he  did,  in  the  light  of  his  other  con- 
duct, was  clearly  Intended  to  ob- 
struct the  execution  of  the  writ  of 
supersedeas,  and  constituted  a  con- 
tempt of  court.  In  re  Noyes,  121  Fed. 
209,  229.  B7  CCA  445.  (2)  Withhold- 
ing the  draft  of  a  proposed  bill  of 
exceptions  beyond  the  time  allowed 
by  statute  for  the  return,  or  after 
demand  by  the  adverse  party  thereto, 
is  contempt.  State  v.  Chouteau  Dlst. 
Ct.,  61  Mont.  337,  162  P  475. 
(3)  Where  a  referee  in  bankruptcy, 
having  ordered  a  private  sale  of  the 
bankrupt  property,  deliberately  in- 
duced the  bidder  to  withdraw  hla  bid 
to  enable  other  creditors  to  buy  the 
property  at  a  lower  price,  primarily 
for  the  benefit  of  the  referee  and 
secondarily  for  the  benefit  of  such 
other  creditors,  he  was  guilty  of 
contempt.     In  re  Boyd.  228  Fed.  1003. 

[e]  Kattera  held  aot  to  coastltnte 
contempt.— A  surety  on  a  court  un- 
dertaking, conditioned  on  the  pay- 
nfent  of  a  judgment,  if  not  set  aside 
In  proceedings  therefor,  does  not 
create  a  Hen  on  his  property,  and 
when  pending  the  proceedings  he 
disposes  of  all  his  property  with  in- 
tent to  make  his  obligation  nuga- 
tory, he  Is  not  guilty  of  contempt 
for  unlawfully  Interfering  with  the 
proceedings.  Dollard  v.  Koronsky, 
138  App.  DIv.  213,  123  NTS  11  [aff 
67  Misc.  90.  121  NTS  987  (rev  64 
Misc.  611,  118  NTS  922,  and  aff  199 
N.  T.  538  mem.   98   NE   1119  mem)l. 

78.  Ex  p.  O'Neal,  125  Fed.  967; 
Piano  House  v.  Ingman,  119  La.  1017. 
1022,  44  S  850  [quot  Cyo];  State  v. 
Seventh  Judicial  Dlst.  Ct.,  29  Mont. 


230,   74  P  412;   Price  v.  Hutchinson.  ' 
L.  R.  9  Bq.  534:  nastoines  v.  Apprice. 
Cary    91,    21    Reprint    49;    Rove    v. 
West.  Cary,  38,  21  Reprint  21;  Emmery 
V.  Bowen,  6  L.  J.  (Th.  349. 
78.    Ex  p.  Paice,  1  Rose  1. 

80.  Weekes  v.  Whitley,  8  Dowl. 
P.  C.  538. 

81.  Adams  v.  Hughes.  1  B.  &  B. 
24,  6  ECL  482.  129  Reprint  632  (hold- 
ing that,  where  a  person  on  being 
served  with  process  shook  the  officer 
serving  it  and  ordered  him  to  quit 
his  presence,  such  conduct  did  not 
amount  to  a  contempt  of  court  and 
obstruction    of   its   process). 

88.  Quldnlck  Co.  v.  Chaffee,  13 
R.  I.  367. 

83.  Broderick  v.  Genesee  Cir. 
Judge,  126  Mich.  274,  84  NW  129.  See 
also  supra  {30.  < 

84.  In  re  Rice,  181  Fed.  217. 
88.    In  re  Rice,  181  Fed.  217. 

[a]  Season  for  rvl«<— "Ordinarily, 
it  Is  true  that  one.  who  anticipates 
the  bringing  of  a  suit  against  him 
may  absent  himself  from  the  Juris- 
diction, and  continue  in  hiding  after 
he  returns,  for  the  purpose  of  avoid- 
ing service  of  the  usual  process  to 
compel  his  appearance  when  suit  is 
brought,  without  offending  the  dig- 
nity of  the  court  or  invading  the  • 
legal  rights  of  the  plaintiff.  When, 
however,  the  intention,  so  to  evade 
service,  formed  before  the  suit  is 
brought,  is  put  into  execution  after 
suit  Drought,  not  only  to  avoid  ap- 
pearance in  the  tribunals  of  Justice, 
but  to  frustrate  any  orders  which 
may  be  issued  to  establish  the  proper 
status  of  an  estate  or  right,  pend- 
ing a  controversy,  and  to  preserve  it 
from  invasion  by  a  defendant  who 
purposes  to  act  and  does  act  while  in 
hiding,  so  that  he  may  thwart  any 
orders  which  may  be  Issued  to  that 
end,  whatever  they  may  be;  such 
conduct  is  both  illegal  and  Immoral, 
and  the  courts  will  compel  submis- 
sion to  the  Jurisdiction  and  process 
by  attachment  against  the  recusant 
party,  or  sequestration  of  his  prop- 
erty."    In  re  Rice,  181  Fed.  217,  221. 

86.  Edge  v.  Com.,  139  Ky.  262. 
129    SW   691. 

[a]  XUwrtr»tioa<— An  attorney  was 
committed  for  contempt  in  aiding  or 
concealing  a  woman  pending  her 
arrest  In  lunacy  proceedings.  The 
woman  had  been  released  from  the 
asylum  and  from  subsequent  arrest 
In  habeas  corpus,  and  the  attorney 
advised  her  that  stle  could  leave 
the  state  and  loaned  her  money  to 
enable  her  so  to  do.  It  was  held 
that  he  was  not  guilty  of  contempt 
in  obstructing  process,  the  advice 
liavlng  been  given  and  the  loan  made 
before  the  rule  was  served  on  him. 
The  court  said:  "Appellant  vas  a 
licensed  lawyer,  and  It  certainly  could 
not  be  considered  a  contempt  of 
court  to  represent  this  unfortunate 
woman  in  the  habeas  corpus  proceed- 
ings, and,  after  she  was  released  by 
a  court  of  competen.t  Jurisdiction,  to 
advise  her  she  had  the  right  to  go 
where  she  wished  and  to  make  the 
small  loans  to  her.  The  advice  was 
given  and  the  $16  loan  was  made 
before  any  rule  was  issued  by  the 
Scott  circuit  court;  and  Mrs.  Rich- 
ardson did  have  the  right  to  go  to 
see  her  relatives,  if  she  so  desired. 
In  our  opinion,  the  lower  court 
should  have  sustained  appellant's  mo- 
tion for  a  peremptory  instruction, 
and      dismissed      the      proceedings 
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is  gnilty  of  constructive  contempt.*^ 

1$  44]  L.  Publications^— 1.  Belatiiig  to  Court 
or  Pending  Oaose.  Liberty  of  the  press  as  guar- 
anteed by  the  constitution*"  does  not  permit  publica- 
tions respecting  pending  causes  which  are  reason- 
ably calculated  to  interfere  with  the  due  adminis- 
tration of  justice.**    Hence  the  rule  is  now  firmly 


settled  that  it  is  contempt  to  issue  publications 
which  are  calculated  to  prejudice  or  prevent  fair 
and  impartial  action  in  a  cause  of  judicial  investi- 
gation then  pending,"^  including  ^hose  which  seek  to 
influence  judicial  action  by  threats  or  other  form 
of  intimidation,"^  which  remect  on  the  court,  eoun- 


agalnst  him."     Edge  v.  Com.,  1S9  Ky. 
2S2.    25S.    129    SW   591. 

87.'  Aaron  v.  State.  105  Miss.  402. 
62  S  419,  AnnCasl91«E  263.  Compare 
supra  I  SO. 

88.  ILattnrs  to  ooort  see  supra  | 
29  ^ 

89.  See  Constitutional  tiaw  H  467- 
481. 

80.  Ark. — State  v.  Morrill,  16  Ark. 
384.  _ 

Colo. — Peo.  V.  News-Times  Pub. 
Co..  36  Colo.  263,  84  P  912  [app  dism 
206  U.  S.  4S4,  27  SCt  656,  61  U.  ed. 
8791;  Cooper  v.  People,  13  Colo.  S37, 
373.    2   P    790,    6   LRA   430. 

Ida. — McDougall  v.  Sheridan,  23 
Ida.  191.  128  P  954. 

Mo. — State  v.  Shepherd,  177  Mo. 
205,  76  SW  79,  9.9  AmSR  624: 

Nebr. — State  v.  Rosewater,  60  Nebr. 
438,   83   NW  353. 

Va. — Burdett  v.  Com.,  103  Va.  838, 
48  SB  878,  106  AmSR  916,  68  LRA 
261. 

Wash.— State  v.  Haseltine,  .82 
Wash.  81,  148  P  436;  State  v.  Tug- 
well.  19  Wash.  238,  62  P  1066,  43 
L.RA  717.  ^         ^     _.   ,..  . 

"Any  oltlsen  has  the  right  to  pub- 
IMi  the  proceedings  and  decisions  or 
this  court,  and  If  he  deem  It  necessary 
for  the  public  good,  to  'comment  upon 
Uiem  freely,  discuss  their  correctness, 
the  fitness  or  unfitness  of  the  Judges 
for  their  stations,  and  the  fidelity 
with  which  they  perform  the  Import- 
ant public  trusts  reposed  In  them, 
but  he  has  no  right  to  attempt,  by 
defamatory  publications,  to  degrade 
the  tribunal,  destroy  public  confi- 
dence in  it,  and  dispose  the  commu- 
nity to  disregard  and  set  at  naught 
Its  orders,  judgments,  and  decrees. 
Such  publications  are  an  abuse  of 
the  liberty  of  the  press,  and  tend  to 
sap  the  very  foundation  of  good 
order  and  well  being  In  society,  by 
obstructing  the  course  of  Justice.  If 
a  Judge  is  really  corrupt,  and  un- 
worthy of  the  station  which  he  holds, 
the  constitution  has  provided  an  am- 
ple remedy  by  impeachment  or  ad- 
dress, where  he  can  meet  his  accuser 
face  to  face,  and  his  conduct  may 
undergo  a  full  Investigation.  The 
liberty  of  the  press  is  one  thing, 
and  licentious  scandal  is  another. 
The  constitution  guarantees  to  every 
man  the  right  to  acquire  and  hold 
property,  by  all  lawful  means,  but 
this  furnishes  no  Justification  to  a 
man  to  rob  his  neighbor  of  his  lands 
or  goods.  .  .  .  If  an  Ignorant,  or 
impolite  man  stalks  Into  a  court- 
house with  his  hat  on,  or  makes  a 
noise  about  the  door,  or  disobeys 
process,  all  agree  that  he  may  be 
punished  for  contempt;  but  If  a  man 
has  an  Important  case  pending  In 
court,  and  willing  to  resort  to  des- 
perate measures  to  succeed,  pub- 
lishes, on  the  eve,  of  the  trial,  a 
libel,  alleging  'that^  the  judge  has 
been  bribed  to  charge  the  jury 
against  him,  and  that  all  the  wit- 
nesses, who  are  to  appear  on  behalf 
of  the  opposing  party,  have  been  cor- 
rupted, and  are  unworthy  of  credit, 
It  Is  no  contempt,  and  the  Judge 
must  labor  under  the  embarrassment 
of  sitting  in  the  case,  under  such 
circumstances,  with  his  mouth 
closed!  Or  If  a  Judgment  Is  ren- 
dered against  a  man,  as  soon  as  the 
judge  leaves  the  bench,  he  Is  met 
at  the  door,  insulted  and  assaulted 
by  the  party,  in  consequence  of  his 
decision,  and  then  a  publication  is 
made  in  a  newspaper  charging  him 
with  corruption  in  rendering  the 
Judgment,  and  calling  upon  the  com- 
munity to  disregard,  and  resist  Its 
execution,   and   yet    this   is   no   con- 


tempt! These  cases  are  put  by  way 
of  Illustration;  they  may  be  extreme, 
yet  they  may  occur  and  when  we  are 
called  upon.^o  declare,  in  effect,  that 
the  courts  have  no  power  to  punish 
any  act  as  a  contempt,  which  is 
not  enumerated  In  the  statute,  as 
we  now  are  by  the  defendant's  plea, 
It  Is  well  'to  anticipate  the  results 
that  may  fiow  from  such  decision." 
State  V.  Morrill.  16  Ark.  384,  401,  407. 

91.  U.  S. — Patterson  v.  Colorado, 
206  U.  S.  454,  27  SCt  566,  61  L..  ed. 
879,  10  AnnCas  689;  Ex  p.  McLeod. 
120  Fed.  130:  Gorham  Mfg.  Co.  v. 
Emery-Btrd-Thayer  Dry-Goods  Co., 
92  Fed.  774  [aff  104  Fed.  243,  43  CCA 
611];  U.  S.  V.  Duane,  26  F.  Cas.  No. 
14,997,  Wall.  Sr.  102. 

Ala.— In  re  Mitchell,  71  S  467. 

Ark. — State  v.  Morrill,  16  Ark.  384. 

Ariz. — Hughes  v.  Terr.,  10  Arls.  119, 
85   P  1058,   1   L.RANS   672. 

Cal. — ^Ex  p.  Barry,  85  Cal.  603,  28  P 
266,   20  AmSR   248. 

Colo. — Peo.  v.  Stapleton,  18  Colo. 
568,  33  P  167,  23  LRA  787;  Cooper  v. 
Peo.,  13  Colo.  337,  22  P  790,  6  LRA 
480. 

Conn. — State  v.  Howell,  80  Conn. 
668,  69  A  1067,  125  AmSR  141,  13 
AnnCas  501. 

Ga.— In  re  .Fits,  11  Ga.  A.  665,  76 
SE  397 

Hawaii. — In  re  Campbelli  2  Hawaii 
27. 

Ida. — McDougall  v.  Sheridan,  S3 
Ida:  191,   128  P  954. 

III.— Peo.  V.  Wilson,  64  111.  195,  16 
AmR  628. 

Ind. — Cheadle  v.  State,  110  Ind. 
301,  11  NE  426,  59  AmR  199. 

Iowa. — Cavanagh  v.  Polk  County 
Dlst.  Ct.,  183  Iowa  76,  144  NW  2B. 

La. — State  v.  Judge  Clr.  Dlst.  Ct.,, 
46  La.  Ann.  1260,  14  S  310,  40  AmSR 
282.       / 

Mass. — Globe  Newspaper  Co.  v. 
Com.,  188  Mass.  449,  74  NE  682,  3 
AnnCas  761;  Telegram  Newspaper 
Co.  v.  Com.,  172  Mass.  294,  52  NE 
445,  70  AinSR  280,  44  LRA  169. 

Mich.— in  re  Dingley,  182  Mich.  44, 
148  NW^  218. 

Mo. — State  v.  Shepherd,  177  Mo. 
205,  76  SW  79,  99  AmSR  624. 

Mont. — State  v.  Fourth  Judicial 
Dlst.  Ct.,  52  Mont.  46,  165  P  278,  280, 
LRA1916F  132  [clt  Cyc];  State  v. 
Faulds,  17  Mont.  140,  42  P  285;  In  re 
McKnlght,  11  Mont.  126,  27  P  336, 
28  AmSR  461:  Terr.  v.  Murray,  7 
Mont.   261,  16  P  146. 

Nev. — Perclval  v.  State,  46  Nebr. 
741,    64  NW  221,   50  AmSR   568. 

N.  H.— In  re  Sutroc,  48  N.  H.  428, 
97  AmD  626;  Tenney  Case,  23  N.  H. 
162. 

N.  J. — In  re  Cheeseman,  49  N.  J.  L. 
115,  6  A  513,  60  AmSR  596. 

N.  M.— In  re  Hughes,  8  N.  M.  225. 
43   P  692. 

N.  T. — In  re  Bronson,  12  Johns. 
460. 

IJ.  C. — In  re  Moore.  63  N.  C.  397. 

N.  D. — State  v.  Nelson,  29  N.  D. 
165,    160   NW   267. 

Oh. — Myers  v.  SUte,  46  Oh.  St.  4^3, 
22  NE  43,  15  AmSR  638;  Dugan  v. 
State,   24  Oh.  Clr.   Ct.   N.   S.   42. 

Okl. — Burke  v.  Terr.,  2  Okl.  499,  37 
P  829 

Or.-^tate  v.  Kaiser,  20  Or.  60,  23 
P  964,   8   LRA  584. 

Pa. — Bayard  v.  Passmore,  3  Yeates 
438;  Respubllca  v.  Oswald,  1  Dall. 
319,  1  AmD  246,  1  L.  ed.  155. 

Porto  Rico. — In  re  Balbas,  16  Porto 
Rico  104. 

R.    I. — In    re    Providence    Journal 
Co..  28  R.  I.  489,  68  A  428,  126  AmSR 
755,  17  LRANS  582. 
•   S.  D. — State  v.   Edwards,   15  S.  D. 
383,  89  NW  1011. 


Tenn. — ^Tate  v.-  State,  132  Tenn. 
131,  138,  177  SW  69  [quot  Cyc];  In 
re  Derby,  3  Wheel.  Cr.  I. 

Tex. — Ex  p.  West,  60  Tex.  Cr.  485, 
132  SW  339. 

Utah. — Herald-Republican  Pub.  Co. 
V.  Lewis.  42  Utah  188,  129  P  624. 

Va. — Burdett  v.  Com.,  108  Va.  838, 
48  SE  878,  106  AmSR  916,  68  LRA 
251.      . 

Wash.— State  v.  Sefrit,  84  Wash. 
345,  146  P  864;  State  T.  Haseltlne.  82 
Wash.  81,  143  P  436;  State  v.  Tug- 
well,  19  Wa^Oi.  238,  62  P  1066,  48 
LRA  717.  ' 

W.  Va.— State  v.  Frew,  24  W.  Va. 
416,  49  AmR  257. 

Eing. — Rex  v.  Parke,  [1903]  2  K.  B. 
432;  Daw  v.  Eley,  L.  R.  7  Eq.  49; 
In  re  Crown  Bank.  44  Ch.  D.  649;  Re». 
V.  Sklpworth.  12  Cox  C.  C.  371:  In  re 
St.  James'  Evening  Post,  2  Atk.  469, 
26  Reprint  683;  Littler  v.  Thomson,, 
2  Beav.  129,  17  EngCh  129,  48  Reprint 
1129;  In  re  Cheltenham,  etc.,  R.  Car- 
riage, etc.,  Co.,  L.  R.  8  Eq.  580;  Stod- 
dart  V.  Prentice,  6  B.  C.  308;  Rex  v. 
Charlier,  12  Que.  K.  B.  381 
.    Man.— Rex  v.  Willis,  23  Man.  77. 

N.  B.— In  re  Hawke,  28  N.  B.  891. 

N.  S.— Grant  v.  Grtot,  36  N.  8. 
647. 

Ont — Merlden  Britannia  Co.  v. 
Walters,  34  Ont.  L.  618.  9  OntWN  87; 
Reg.  V.  Wilkinson,  41  U.  C.  Q.  B.  47. 

[a]  Bxteat  of  ml*. — The  language 
employed  need  not  have  brought  the 
court  Into  disfavor  and  endangered 
the  want  of  proper  respect  for  the 
court,  or  have  actually  embarrassed 
or  Impeded  the  progress  of  the  court 
or  the  administration  of  Justice 
therein,  if  it  was  of  a  character 
calculated  to  produce  such  an  effect. 
Ray  V.  State,   (Ind.)   114  NE  866. 

93.    Ala,— In  re  Mitchell,  71  S  467. 

Cal.— In  re  Shay,  160  Cal.  399,  117 
P  442. 

Ida, — McDoug«.U  v.  Sheridan,  23 
Ida.   191,   128  P  964. 

Nebr. — State  v.  Bee  Pub.  Co.,  60 
Nebr.  282,  83  NW  204,  50  LRA  195.^ 

Oh. — State  v.  Johnson,  77  Oh.  St. 
461,  83  NE  702,  21  LRANS  905. 

Okl. — Burke  v.  Terr.,  2  Okl.  499,  37 
P  829. 

Or. — State  v.  Kaiser,  20  Or.  50,  23' 
P  964.  8  LRA  684. 

S.  D.— In  re  Egan,  24  S.  D  301,  123 
NW   478. 

Tenn. — Tate  v.  State,  132  Tenn. 
181.  138,  177  SW  69  [quot  Cyc]. 

Utah. — Herald-Republican  Pub.  Co. 
V.  Lewis,  42  Utah  188.  129  P  624. 

Eng. — Mackett  v.  Herne  Bay,  .24 
Wkly  Rep.  846. 

.  [a]  Thna  (1)  a  newspaper  corpo- 
ration which  deliberately  seeks  to 
Influence  Judicial  action  by  the  pub- 
lication of  Articles  threatening  the 
Judges  with  public  odium  and  repro- 
bation in  case  they  decide  a  pendmg 
cause  In  a  particular  way  Is  guilty 
of  constructive  contempt.  State  V. 
Bee  Pub.  Co..  60  Nebr.  282.  83  NW 
204,  83  AmSR  531,  50  LRA  195. 
(2)  One  who  addresses  a  communica- 
tion to  the  judge  of  the  court  to  in- 
fluence their  decision  In  a  case  pend- 
ing therein  by  disparaging  one  of 
the  parties  corruptly  endeavors  to 
Influence  offloers  of  a  court  In  the 
discharge  of  their  duty..  State  v. 
Johnson,  77  Oh.  St.  461,  83  NE  702,  21 
LRANS  905  (under  Rev.  St.  [1906] 
{  6907).  (3)  An  attorney  Is  punish- 
able for  writing  an  untruthful  and 
scandalous  letter,  stating  that  one  in 
whose  name  he  wrote  had  had  a  con- 
versation with  the  Justice  of  the 
supreme  court  in  which  they  ex- 
pressed opinions  concerning  a  pend- 
ing suit.  In  re  Shay,  160  Cal.  399, 
117  P  442. 


For  later  oa««s,  daralopmanta  and  eluuifwi  In  the  law  see  cumulative  Annotations,  some  title,  page  and  note  number. 
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sel,  parties,  or  witnesses,  respecting  the  cause,**  or 
which  tend  to  corrupt  or  to  embarrass  the  due  ad- 
ministration of  justice.**  A  publication  which  mis- 
represents a  court's  decision  may  constitute  con- 
tempt.*' To  constitute  contempt  the  publications 
need  not  be  made  in  the  place  where  the  court  is 
held}**  circulation  in  and  about  such  place  is  suffi- 


cient;*^ neither  is  it  necessary  to  show  that  they 
were  read  by  the  jurors  or  by  those  whose  condu<^ 
was  sought  to  be  influenced  by, them,"*  nor  that  the 
court  was  affected  by  the  publication.**  According 
to  the  weight  of  authority  the  publication  may  con-i 
stitute  contempt  whether  it  is  true  or  false,^  es- 
pecially Where   the   facts  published   woWd  not  be 


93.  U.  S. — HoUlngrs worth  V.  Duane, 
12  F.  Caa.  No.  6,616,  Wall.  Sr.  77; 
U.  S.  V.  Duane,  26  F.  Cas.  No.  14,997, 
"Wall.  Sr.  102. 

Ala.— In   re  Mitchell.   71   S   467. 

Cal. — Ex  p.  Barry.  85  Cal.  603,  ZS 
P  256,  20  AmSR  248;  In  re  Buckley, 
69  Cai.  1.  10  P  69. 

Colo. — Peo.  V.  News-Times  Pub. 
Co.,  35  Colo.  263,  84  P  912  [app  dlsm 
205  U.  S.  454,  27  SCt  B56.  51  L.  ed. 
879];  Bloom  v.  Pec,  23  Colo.  416,  48 
P  519;  Peo.  v.  Stapleton,  18  Colo. 
568,  33  P  167,   23  LRA  787. 

Ga.— In  re  Flte,  11  Ga.  A.  665,  76 
SB  397. 

Ida. — McDoUKall  v.  Sheridan,  23 
Ida.  191.  128  P  954. 

111.— Peo.  V.  Wilson,  64  111.  195,  16 
AmR  528. 

Ind. — Ray  r.  State,  114  NB  866; 
Cheadle  v.  State,  110  Ind.  301,  11  NE 
426.  59  AmR  199;  Ex  p.  Wright,  65 
Ind.  504. 

Iowa. — Cavanagrh  v.  Polk  County 
Dist.  Ct..  163  Iowa  76,  144  NW  2ii 
Field  V.  Thomell,  106  Iowa  7,  75  NW 
685.  68  AmSR  28}. 

Mich. — In  re  Dlngrley,  182  Mich. 
44.    148    NW   218. 

Mont. — State  t.  Faulds,  17  Mont. 
140.  42  P  285. 

Nebr. — Rosewater  v.  State,  47  Nebr. 
«30.  66  NW  640;  Perclval  v.  State, 
45  Nebr.  741.  64  NW  221,  60  AmSR 
568. 

N.  J. — In  re  Cheeseman,  49  N.  J.  L. 
115,  «  A  51S,  60  AmR  696. 

N.  M.— In  re  Hughes,  8  N.  M.  225, 
43  P  692. 

N.  Y. — In  re  Bronson,  12  Johns. 
460;   Noah'g  Case,   3   CltyHallRec  13. 

N.  C— In  re  Bl-own,  168  N.  C.  417, 
84  SB  690;  In  re  l(oore,  63  N.  C. 
397 

dh. — Myers  v.  State,  46  Oh.  St. 
473,  22  NE  43.  15  AmSR  638;  Dugan 
V.  State,  24  Oh.  Cir.  Ct.  N.  S.  42: 
State  V.  Post,  6  OhS&CP  200,  4  OhNP 
157. 

Okl. — ^Burke  v.  Terr.,  2  Okl.  499,  37 
P  829. 

Or. — State  v.  Kaiser,  20  Or.  60,  23 
P  964,  8   L.RA  684. 

Porto  Rico. — In  re  Balbaa,  16  Porto 
Rico  104;  Peo.  v.  Abrll,  9  Porto  Rico 
135  (under  statute);  Ex.  p.  Bird,  4 
Porto    Rico   223. 

S.  D. — State  ▼.  Hippie  Printing  Co., 
36  S.  D.  210.  154  NW  292;  fn  re 
Egan,    24   S.   D.   301,   123    NW  478. 

Tenn. — Tate  v.  State,  132  Tenn. 
131.  1S8.  177  SW  69   [quot  CycJ. 

Tex. — Ex  p.  West,  60  Tex.  CJr.  486, 
132  ST^  339 

Va. — Burdett  v.  Com.,  103  Va.  838, 
48  SE  878.  106  AmSR  916,  68  LRA 
261. 

W.  Va. — State  v.  Frew,  24  W.  Va. 
416.    49   AmR   257. 

Eng. — Littler  v.  Thomson.  2  Beav. 
129.  17  EngCh  129,  48  Reprint  1129; 
Reg.  V.  O'Dogherty,  6  Cox  C.  C.  348; 
Tichl)orne  v.  Tlchborne,  39  L.  J.  Ch. 
398;  Kitcat  v.  Sharp,  52  L.  J.  Ch. 
134;  Hunt  T.  Clarke,  68  L.  J.  Q.  B. 
490. 

B.  C. — Stoddart  V.  Prentice,  6  B.  C. 
308. 

N.  B.T=-Reg.  V.  Ellis,  28  N.  B.  497; 
In  re  Hawke.  28  N.  B.  J91;  Ex  p. 
Baird.  27  N.  B.  99. 

Ont. — Reg.  V.  Howland,  14  Ont.  A 
184:  Reg.  V.  Wilkinson,  41  U.  C.  Q.  B. 
47;  Reg.  v.  Wilkinson,  '41  U.  C.  Q.  B. 
42. 

ral  BaflMMoas  on  Jndlolal  oondnot. 
— (1)  Publications  which  charge  that 
persons  stigmatized  as  "corruptlon- 
ists  and  political  thugs"  have  such 
infltience  with  the  supreme  court  as 
to  prevent  the  rendering  of  a  decision 
by  it  in  a  cause  whefein  they  had 
been  convicted  of  a  crime  and  ap- 
pealed to  that  court,  and  state  that 


"there  must  be  Influence  of  some 
kind  at  work  somewhere  .  .  °. 
there  can  be  no  earthly  excuse  for 
the  supreme  court; '  In  any  manner 
shielding  them  .  .  .  from  the 
punishment  they  so  richly  deserve 
.  .  .  it  would  be  interesting  to 
know  what  mysterious  but  evidently 
powerful  Influence  has  retarded  the 
machinery  of  Justice  so  strikingly  in 
this  case,"  constitute  contempt  of 
court.  Peo.  v.  Stapleton,  18  Colo. 
668.  578,  33  P  167.  23  LRA  787.  (2)  A 
publication  charging  a  Judge  with 
"deliberate  lying  about  the  law, 
deliberate  Intentional  falaincatlon  in 
his  official  capacity,  and  deliberate 
Intentional  denial  of  Justice,"  In  the 
trial  of  a  pending  caa^,  is  a  con- 
tempt of  court.  Ex  p.  Barry,  85  Cal. 
603,  605,  26  P  266,  20  AmSR  248.  (3) 
A  publication  against  the  character 
of  a  Judge  imputing  to  him  conduct 
in  respect  to  the  case  then  being 
tried,  which,  if  true,  would  render 
him  unfit  to  try  the  case,  with  ground 
to  believe  that  the  paper  when  pub- 
lished will  be  circulated  in  the  court 
room  during  the  trial  a^d^  there  read, 
is  a  contempt  of  court.  Myers  v. 
State.  46  Oh.  St.  473,  22  NE  43,  15 
AnnCas  688.  (4)  It  Is  a  contempt  of 
court,    while    a    criminal    charge    is 

f lending,  to  impugn  the  honesty  and 
mpartlality  of  the  Judge  by  whom  it 
Is  to  be  tried  or  to  attempt  to  ob- 
struct the  course  of  Justice  by 
exciting  public  prejudice  against  it. 
Reg.  v.  Skipworth,   12. Cox  C.  C.  371. 

[d]  B«llaottons  o&  party.. — A  state- 
ment charging  defendant  with  unfair 
and  overreaching  conduct  in  his 
business,  circulated  by  -  plaintlfC 
amongst  some  of  their,  and  his, 
bUAlnesa  correspondents  before  the 
hearing  of  an  action,  was  held  to  be 
a  contempt.  Bowden  v.  Russell,  46 
L.  J.  Ch.  414. 

•4.  U.  S. — ^In  re  Independent  Pub. 
Co.,  228  Fed.  787-  U.  §.  r.  Toledo 
Newspaper  Co.,  »30  Fed.  458  [aft  237 
Fed.  9861;  U.  S.  v.  Holmes,  26  P.  Cas. 
No.  16,888.  1  Wall.  Jr.  1  [cit  U.  S.  v. 
Anonymous,  21  Fed.  761,  768  (con- 
struing U.   S.  Rev.  St.   }  726)]. 

111.— Peo.  V.  Wilson,  64  111.  196,  16 
AmR  628. 

Ind.— Cheadle  v.  State,  110  Ind. 
801,  11  NE  426,  69  AmR  199;  Ex  p. 
Wright,  65  Ind.  604. 

Iowa. — State  v.  Anderson,  40  Iowa 
207;  Dunham  v.  State,  6  Iowa  246. 

Mo. — Ex  p.  Nelson,  261  Mo.  63,  157 
SW  794. 

Mont — State  v.  Faulds,  17  Mont. 
140,    42   P   286. 

Nebr. — Rosewater  v.  State,  47  Nebr. 
630,  66  NW  640;  Perclval  v.  State.  45 
Nebr.  741,  64  NW  221.  50  AmSR  668. 

N.  H.— In  re  Sturoc,  48  N.  H.  428, 
97  AmD  626;  Tenney's  Case,  23  N.  H. 
162. 

N.  J.-i-In  re  Cheeseman,  49  N.  J.  L. 
115,  6  A  613,  60  AmR  69«. 

^^.  M.— In  re  Hughes,  8  N.  M.  226, 
43  P  692. 

N.  T. — Matter  of  Bronson,  12  Johns. 
460;  Peo.  v.  Freer.  1  Cal.  518. 

N.  C— Ex  p.  Biggs,  64  N.  C.  202; 
In  re  Moore,  63  N.  C.  397. 

Oh. — Myers  v.  State,  46  Oh.  St.  473, 
22  -NE  43,  15  AnnCas  638:  Dugan  v. 
State,  24  Oh.  Cir.  Ct.  N.  S.  42;  State 
V.  Post,  6  OhS&CP  200. 

Okl. — Burke  v.  Terr.,  2  Okl.  499,  37 
P  829 

Or.^tate  v.  Kaiser,  20  Or.  50,  23 
P  964,  8  LRA  584. 

Pa — Com.  v.  Myers,  19  Pa.  DIst. 
1136,  1137   [quot  Cyc]. 

S.  D. — State  v.  Hippie  Printing  Co., 
36  S.  D.  210,  154  NW  292;  State  v, 
Kirby,  86  S.  D,  188,  154  NW  284, 
288  tcit  Cyc]. 

Tenn.-rTate,  v.    State,    132    Tens. 


131,  138.  177  SW  69  [duot  Cycl. 

9B.  U.  S. — Qorham  Mfg.  Co.  T. 
Emery-Bird-Thayer  Dry-Goods  Oj., 
92  Fed.  774  [aS  104  Fed.  243,  43  CCA 
611]. 

Ida — McDougall  v.  Sheridan,  23 
Ida.  191,  1«  P  954. 

Mont. — State  v.  Faulds,  17  Mont. 
140,  42  P  285. 

N.  T. — ^Peo.  V.  Albany  County  Ct.  of 
Seas..  147  N.  T.  290,  41  NB  700. 

N.  C— In  re  Robinson,  117  N.  C. 
533,  28  SE  453,  53  AmSR  696. 

R.  I. — In  re  Providence  Journal  Co., 
28  R.  I.  489.  68  A  428,  125  AmSR 
755,   17  LRANS   682. 

"It  is  the  right  of  a  newspaper, 
as  of  any  citizen,  in  public  or  private 
[life],  to  discuss  the  opinions  of  the 
court,  to  criticise  their  reasoning  or 
to  question  by  sober  argument  the 
soundness  of  their  conclusions,  but 
not  to  misstate  these  conclusions." 
In  re  Providence  Journal  Co.,  28  R.  I. 
489,  492,  68  A  428,  125  AmSR  755.  17 
LRANS  582. 

[a]  Pnhllslilug  a  utsleaOlnf 
rtatement  as  to  the  efCect  of  a 
temporary  injunction  is  contempt. 
Gorham  Mfg.  (jo.  v.  Emery-Bird- 
Thayer  Dry-Goods  Co.,  92  Fed.  774 
raff  104  Fed.   243,  43  CCA  611]. 

9S.     See  cases  infra  note  97. 

97.  U.  S.— TJ.  S.  V.  Carroll,  147 
Fed.  947. 

111.— Peo.  V.  Wilson,  64  111.  195,  16 
AmR  528.  / 

La. — State  v.  Judge  Cir.  Dist.  Ct., 
46  L.a.  Ann.  1260,  14  S  310,  40  AmSR 
282. 

Mabs. — Telegram  Newspaper  Co.  v. 
Com.,  172  Mass.  294,  62  NE  445,  70 
AmSR   280,   44   LRA  1B9. 

N.  H.— In  re  Sturoc,  48  N.  H.  428. 
97  AmD  626. 

Oh.— Myers  v.  State,  48  Oh.  St.  473, 
22  NE  43.  15  AmSR  638. 

?ra]  Tlina  a  newspaper  article 
lUDlIshed  at  a  place  remote  from 
hat  at  which  the  court  was  then 
being  held,  respecting  a  case  pend- 
ing, reflecting  on  the  action  of  the 
court  therein,  Impeaching  its  in- 
tegrity, and  seeking  to  Intimidate 
the  court  in  jespect  to  Its  action  In 
the  case,  by  a  threat  of  popular 
clamor,  constitutes  contempt.  Peo. 
V.  Wilson,  64  111.  196,  16  AmR  628. 

98.  U.  S.  V.  Toledo  Newspaper  Co, 
220  Fed.  468  [afC  237  Fed.  986];  State 
V.  Howell,  80  Conn.  668,  69  A  1057, 
125  AmSR  141,  13  AnnCas  501;  Peo. 
V.  Wilson,  64  111.  196,  16  AmR  528; 
Gazette  Co.  v.  Com.,  172  Mass.  294, 
52  NB  446,  70  AMSR  280,  41  LRA 
155. 

[a]  Beasoa  for  ml*. — It  Is  not 
essential  to  constitute  a  publication 
of  a  newspaper  article  tending  to  ob- 
struct the  adtninistration  of  Justice 
in  a  particular  case  a  contempt  that 
the  article  actually  reach  the  eyes  of 
'the  court  or  the  Jury,  since  witnesses 
may  be  intimidated  or  the  trial  may 
be  otherwise  influenced  by  the  arti- 
cle. iState  v.  Howell,  80  Conn.  688, 
69  A  1057,  125  AmSR  141,  13  AnnCas 
601. 

99.  Peo.  V.  News-Times  Pub.  Co., 
35  Colo.  253,  84  P  912  [app  dlsm  205 
U.  S.  454,  27  SCt  556,  51  L.  ed. 
879]. 

1.  Patterson  v.  Colortido,  206  TT. 
S.  454,  27  SCt  £66,  51  L.  ed.  879.  10 
AnnCas  689;  In  re  Independent  Pub. 
Co.,  228  Fed.  787;  Hughes  v.  Terr.,  10 
Ariz.  119,  86  P  1068.  6  LRANS  572; 
Globe  Newspaper  Co.  v.  Com.,  188 
Mass.  449,  74  NE  682,  3  AnnCas  761. 

"A  publication  likely  to  reach  the 
eyes  df  a  Jury,  declaring  a  witness 
in  a  pending  cause  a  perjurer,  would 
be  none  the  less  a  contempt  that  it 
was  .true."    Patterson    v.    Oalorado, 
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admissible  in  evidenee;*  but  in  some  eases  tmthfnl 
publicatioQS  relating  to  judicial  proceedings  have 
been  held  not  to  constitute  contempt.'  Publications 
containing  criticisms  made  in  good  faith  and 
couched  in  respectful  language  are  not  contemptu- 
ous/ And  where  the  publication  complained  of  can 
have  no  tendency  to  prejudice  the  cause,  the  pub- 
lisher is  not  guilty  of  contempt.'  It  has  been  held 
that  the  publication  of  testimony  during  a  trial  when 
forbidden  by  order  of  court  may  be  contempt;'  but, 
on  the  other  hand,  it  has  been  held  that  the  publi- 
cation of  a  true  report  of  the  testimony  in  a  case 
does  not  tend  to  embarrass,  impede,  or  obstruct, 
the  administration  of  justice,  and  therefore  is  not 
contempt,'  even  though  the  court  ordered  that  no 


205  U.  S.  454.  462.  27  SCt  66«,  51  L.  ed. 
879,  10  AnnCas  689 


cation.  Peo.  v.  Times-News  Pub. 
Co.,  35  Colo;  263.  84  P  912  [app  dlsm 
205  U.  S.  464,  27  SCt  656,  61  U  ed. 
879]. 

a.  Telegram  Newspaper  Co.  v. 
Com.,  172  Mass.  294,  62  NB  446,  70 
AmSR  280,  44  LRA  169. 

3.  McClatchy  v.  Sacramento 
County  Super.  Ct.,  119  Cal.  418,  61 
P  696,  39  LRA  691:  Ex  p.  Nelson,  261 
Mo.  63,  157  SW  794;  State  v.  Bau 
Claire  County  Cir.  Ct.,  97  Wis.  1.  72 
NW  193.  66  AmSR  90,  38  LRA  664. 

[a]  Chaa  It  cannot  be  claimed 
that  i^n  article  published  as  to  a 
Judge  of  one  dtyislon  of  the  court 
was  not  contemptuous,  because  true 
as  to  the  judge  of  another  division, 
on  the  theory  that  various  divisions 
constitute  an  entity.  Ex  p.  Nelson, 
251   Mo.   63,  157  SW  794. 

4.  Stuart  v.  Peo.,  4  III.  395;  In  re 
Maestretti;  30  Nerv.  191,  93  P  1006; 
In  re  Breen,  30  Nev.  164,  93  P  997, 
17  LRANS  572;  In  re  Press-Post,  6 
OhS&CP  10,  3  OhNP  180. 

5.  U.  8.— TJ.  S.  T.  Southern  Whole- 
sale Orocers'  Assoc,  207   Fed.  434. 

Mont. — In  re  Shannon,  11  Mont.  (7, 
17  P  352. 

S.  D. — State  v.  Edwards,  15  S.  D. 
383.   S9  NW  1011. 

Wash..— State  v.  Haseltlne,  82 
Wash.  81,  143  P  436. 

Man. — Rex  v.  Bonnar,  14  Man.  481. 

Ont. — Guest  v.  Knowles,  17  Ont. 
Ii.  416. 

[a]  "The  •■■•so*  of  tbm  oCaaa* 
(1)  Is  conduct  reasonably  calculated 
to  produce  an  atmosphere  of  preju- 
dice where  a  pending  case  Is  to  be 
tried."  State  v.  Haseltlne,  82  Wash. 
81,  88,  148  P  486.  To  same  effect 
State  v.  Sefrlt,  84  Wash.  345,  146  P 
864;  Guest  v.  Knowles,  17  Ont.  L. 
416.  (2)  Libelous  publications  pend- 
ing a  hearing  will  not  subject  the 
publisher  to  punishment  for  con- 
tempt, where  such  publication  does 
not  affect  a  full,  free,  and  fair  trial 
of  a  case.  Rex  v.  Bonnar,  14  Man. 
481 J  Re  North  Renfrew  Provincial 
Blection,  4  OntWR  244. 

(bj    Bui*  appltod. — (1)  Defendant 

ItuDllshed  in  bis  newspaper  the  fol- 
owlng  article:  "A  Family  Affair. 
.  .  .  The  trial  Judge  and  the  sher- 
iff are  well-known  popocrats.  Caddy, 
the    prisoner,    belongs    to    the    same 

Sarty.  The  five  witnesses  f^r  the 
efendant,  who  have  been  Indicted 
for  perjury,  are  all  popocrats.  The 
defendant's  lawyer  is  a  lifelong  dem- 
ocrat; and  last,  but  by  no  means 
least,  our  informant  says  that  every 
man  out  of  the  special  venire  of  24 
Is  also  a  prominent  pop  or  democrat. 
The    only    republican    in    the    entire 

§u8h  is  the  prosecuting  attorney, 
uch  a  political  color  to  the  affair 
seems  strange,  and  the  selection  of 
that  sort  of  a  venire  seems  rotten." 
It  was  held  that  such  publication 
was  not  calculated  to  influence,  em- 
barrass, or  obstruct  ^e  court  in  the 
due  administration  of  justice,  and 
that  defendant  was  not  guilty  of 
contempt  of  court  In  publishing  the 


article.  State  v.  Bdwards,  15  8.  D. 
383,  89  NW  1011.  (2)  A  newspaper 
article  attacking  the  general  practice 
of  the  police  court  system,  and 
charging  abuses,  etc.,  without  speci- 
fying any  particular  case,  is  not  a 
contempt  In  re  Shannon,  11  Mont. 
67,  27  P  352.  (3)  The  writing  of  let- 
ters by  a  party  enjoined  from  doing 
certain  acts  by  a  federal  court,  criti- 
cising the  government  and  the  liti- 
gation, but  not  directly  calculated  to 
incite  disobedience  to  the  Injunction 
decree  Is  not  a  contempt,  u.  S. '  v. 
Southern  Wholesale  Grocers'  Assoc, 
207  Fed.  434.  (4)  A  publication  con- 
cerning ope  assumed  by  the  pub- 
lisher to  be  a  prospective  witness  is 
not  a  contempt,  in  the  absence  of  a 
showing  that  he  was  Intended  to  be 
used  as  a  witness.  State  v.  Haiel- 
Une,  82  Wash.  SI.  143  P  436. 

e.  Dunham  t.  State,  6  Iowa  246: 
Rex  T.  Clement,  4  B.  &  Aid.  218,  6 
BCL  468,   106  Reprint  918. 

7.  In  re  Shortrtdge,  99  Cal.  62<, 
24  P  227,  37  AmSR  78,  21  LRA  756; 
Ex  p.  Foster,  44  Tex.  Cr.  423,  71  SW 
693,  100  AmSR  866,  60  LRA  631. 

8.  In  re  Shortridge,  99  Cat  626, 
34  P  227,  37  AmSK  "78,  21  LRA 
766. 

8.  Ex  p.  West,  60  Tex.  Cr.  486,  132 
SW  338. 

10.  U.  S.  V.  Toledo  Newspaper 
Co.,  220  Fed.  468  [aff  237  FM.  »86]; 
Oavanagh  v.  Polk  County  Diet  Ct., 
163  Iowa  76,  144  NW  26. 

[a]  Ths  fact  that  •  Jodga  wm 
nliqnalHled  to  make  an  order  direct- 
ing payment  of  certain  contingent 
fees  to  an  attorney  because  the 
judge's  son  was  Interested  in  the 
fees,  when  the  fees  were  fixed  by 
contract,  was  nut  ground  for  a 
charge  that  the  Judge  was  guilty  of 
corruption,  fraud,  or  evil  motive  in 
making  the  order.  Cavanagh  v.  Polk 
County  Dist  Ct.,  163  Iowa  76.  144 
NW   26. 

11.  Cuyler  v.  Atlantic,  etc.,  R. 
Co.,  131  Fed.  95  [dist  U.  S.  v.  Huff,  208 
Fed.  7001  (construing  Rev.  St.  i  725, 
and  holding  that  the  jurisdiction  pre- 
scribed by  the  statute  is  exclusive 
and  deprives  the  court  of  power  to 
punish  a  newspaper  publisher  for  con- 
tempt consisting  of  an  editorial  in  his 
paper  criticizing  the  ofBcial  conduct 
and  Integrity  of  the  court). 

la.    Ex  p.  Hickey,   12  Miss.  751. 

13.  After  oanaa  •nOsA  see  infra  i 

14.  State  V.  Howell,  80  Conn.  668, 
69  A  1057,  126  AmSR  141,  13  AnnCas 
601;  Globe  Newspaper  Co.  v.  Com., 
188  Mass.  449,  74  NE  682,  3  AnnCas 
761;  St.  James'  Evening  Post  C^se, 
2  Atk.  469,  26  Reprint  683;  Reg.  v. 
Wilkinson,  41  U.  C.  Q.  B.  42  (litiga- 
tion pending  before  Information 
filed). 

"Great  stress  has  been  laid  by 
Mr.  Danckwerts  upon  an  expression 
which  has  been  used  In  the  judg- 
ments upon  questions  of  this  kind — 
that  the  remedy  exists  when  there 
Is  a  cause  pending  In  the  Court.  We 
think  undue  impop^once  has  been  at- 
tached to  It  It  iwriJe  that  in  very 
nearly    all    the    ^e»    which    have 


publication  thereof  be  made.*  It  has  been  held  that 
one  cannot  be  adjudged  guilty  of  contempt  of  court 
for  making  defamatory  publications  relating  to  the 
conduct  of  a  case  of  which  the  judge  had  no  juris- 
diction,' but  some  authorities  hold  otherwise.*" 
The  federal  courts  have  no  power  under  the  statute 
to  punish  as  for  contempt  the  publisher  of  libelous 
criticisms  concerning  the  conduct  or  integrity  of 
the  court.'*  And  it  has  been  held  in  Mississippi 
that  the  power  to  punish  for  these  indirect  con- 
tempts is  at  war  with  the 'constitution  of  the  state." 
Action  not  y«t  pending."  Publications  concern- 
ing a  trial  ^ihereaf  ter  to  be  had  may  constitute  con- 
tempt" 
A  Mvse  is  "pendinc"  within  the  mle  of  con- 
arisen  there  has  been  a  cause  actu- 
ally begun,  so  that  the  expression, 
quite  natural  under  the  circumstan- 
ces, accentuates  the  fact  not  that 
the  case  has  been  begun,  but  that 
it  is  not  at  an  end.  That  Is  th« 
cardinal  consideration.  It  is  possi- 
ble very  effectually  to  poison  the 
fountain  of  justice  before  it  begins 
to  flow.  It  is  not  possible  to  do  so 
when  the  stream  has  ceased."  Rex 
v.   Parke,    [1903]   2   K.  R   432,   437. 

[a]  Thna  (l)  a  newspaper  article 
published  two  days  before  a  trial, 
assuming  to  state  the  evidence  to 
be  produced,  with  Improper  com- 
ment thereon,  reflecting  on  the  par- 
ties to  the  action,  improperly  ex- 
pressing an  opinion  as  to  the  right 
of  the  controversy,  disparaging  th« 
defense,  and  intimidating  the  wit- 
nesses who  might  support  it.  and 
an  article  published  during  the  trial. 
purporting  to  be  an  account  of  what 
occurred  at  the  trial,  taking  sides; 
improperly  commenting  on  the  merits 
of  the  case  and  on  the  effect  that 
should  be  produced  by  the  witnesses, 
containing  statements  tending  to 
intimidate  possible  witnesses,  and 
stating  as  facts  and  as  evidence  and 
as  occurring  on  the  trial  matters  not 
given  in  evidence  and  not  occurring 
on  the  trial,  constituted  a  contempt 
of  court  State  v.  Howell.  80  Conn. 
668,  69  A  im,  126  AmSR  141.  13 
AnnCas  601.  (2)  Where,  a  person 
having  been  charged  at  the  petty 
sessions  with  an  Indictable  offense 
triable  either  at  the  assixes  or  at 
the  quarter  sessions,  matter  is  pub- 
lished In  a  newspaper  tending  to  in- 
terfere with  the  fair  trial  of  the 
charge,  the  king's  bench  division  has 
jurisdiction  to  attach  the  publisher 
of  such  matter  for  contempt  of  court 
notwithstanding  that  at  the  time  of 
the  publication  It  Is  uncertain 
whether  the  person  charged,  if  com- 
mitted at  air  will  be  committed  to 
the  assizes  or  to  the  quarter  ses- 
sions. Rex  V.  Davles,  [1906]  1  K.  B. 
32;  Rex  v.  Parke,  [1903]  2  K.  B. 
432  (reviewing  many  cases  reported 
and  unreported).  (3)  While  a  crim- 
inal Information  for  libel  was  pend- 
ing against  one  W,  defendant  wrote 
a  letter  to  a  newspaper,  reflecting  on 
one  of  the  Judges  wno  had  delivered 
Judgment  on  the  application  for  such 
Information,  and  stating  that  W  was 
"as  certain  to  be  convicted  as  a  li- 
beller ever  was  before  his  trial."  '  It 
was  held  that  such  letter  was  clearly 
a  contempt  of  court.  Reg.  v.  Wil- 
kinson, 41  U.  C.  Q.  B.  42. 

[b]  AddresslBf  pnUle  msttliiffi 
When  a  true  bill  has  been  found,  and 
the  indictment,  removed  Into  the 
court  of  queen's  bench,  and  a  day 
flxed  for  the  trial,  the  case  Is  pend- 
ing; and  it  is  contempt  of  court  to 
address  public  meetings,  alleging 
that  defendant  Is  not  guilty,  and 
that  there  Is  a  conspiracy  against 
defendant,  and  that  he  cannot  have 
a  fair  trial.  Reg.  v.  Castro,  L.  R.  !> 
Q.  B.  219. 

[c]  Prlntiag  a  hrlef  before  a 
cause  comes  on  to  be  heard  is  a  con- 
tempt. St.  James'  Evening  Post 
Case,  2  Atk.  469,  26  Reprint  688. 
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tempt  eoneeming  libelous  pablications  when  it  is 
still  open  to  modification,*'  appeal,**  or  rehearing;" 
and  nntil  the  final  judgment  is  rendered  aftd  the 
remittnr  issued;*'  and  a  cause  is  still  pending 
inthin  the  rale,  although  an  order  has  been  made 
dismissing  the  action  on  the  payment  of  the  fees." 
Oriminal  intant  is  not  essential  to  constitute  the 
publication  of  a  newspaper  article  tending  to  ob- 
struct the  administration  of  justice  a  contempt,"* 
although  the  absence  of  such  intent  may  be  con- 


sidered in  mitigation  of  the  offense.** 

[$45]  2.  After  Oaxue  Is  Endad.  It  is  generally 
held  that  after  the  final  disposition  of  the  'Case  the 
press  and  the  public  have  the  r^ht  freelyto  discuss, 
criticize,  and  censure  the  decisions  of  the  courts." 
It  was  the  rule  at  common  law,  however,  that  crit- 
icism of  a  judicial  ofiScer  event  though  made  after 
the  termination  of  the  cause  was  contempt;"  and 
in  some  jurisdictions  the  common-law  rule  still  pre- 
vails,^ at  least  where  the  criticism  reflects  on  the 


IS.  In  r«  Chadwick.  109  Mich.  ESS, 
•7  NW  1071. 

la.  In  r«  Chadwick,  109  Mich.  6S8, 
67   NW  1071. 

IT.  Peo.  V.  News-Times  Pub.  Co., 
IS  Colo.  253,  84  P  912  japp  dism  205 
U.  9.  454.  27  set  668,  5 1  X.  ed.  879]; 
McDougall  V.  Sheridan,  28  Ida.  191, 
128  P  954:  In  re  Chadwick,  109  Mich. 
588,  67  NW  1071. 

18.  State  V.  Tugwell,  18  Wash. 
288,  52  P  1066.  48   LBA  717. 

le.  Bx  p.  Nelson.  261  Mo.  63,  157 
SW  794  (holding  that  an  order  dls- 
mlaalnK  a  divorce  action  on  the  con- 
dition that  the  attorney's  fees  be 
paid  was  not  a  Qnal  disposition  of 
the  case  so  that  It  was  still  pending 
so  as  to  make  a  libelous  and  con- 
temptuous article  then  published 
with  reference  to  the  case  one  pub- 
lished pending  the  suit). 

90.  U.  S. — In  re  Independent  Pub. 
Co..   228  Fed.   787. 

Colo. — Peo.  V.  News-Times  Pub. 
Co.,  35  Colo.  268,  84  P  912  [app  dlsm 
205  IT.  S.  464,  27  SCt  656,  51  L.  ed. 
879]. 

Conn.— etate  v.  Howell,  80  Conn. 
668.  69  A  1067,  126  AvoBR  141,  13 
AnnCas  501. 

Oa. — In  re  Flte,  11  Ga.  A.  665,  76 
SB  897.  \ 

Mass. — aiobe  Newspaper  Co.  ▼. 
Com^  188  Mass.  449,  74  NE  682,  8 
AnnCas  761;  Telegram  Newspaper 
Co.  v.  Com.,  172  Mass.  294,  62  NB 
446.  70  AmSR  280.  44  LRA  840. 

N.  C — In  re  Young,  137  N.  C.  662, 
50  SB  220;  In  re  Oorham,  129  N.  C. 
481.  40  SB  311. 

Porto  Rloo. — ^Del  Toro  v.  Municipal 
Ct..  16  Porto  Rico  89. 

R.  I. — In  re  Providence  Journal 
Co..  28  R.  I.  489.  68  A  428.  125  Am 
SR  755.  17  L.RANS  582. 

S.  D.— State  V.  Klrby,  86  S.  D.  188, 
154  NW  284. 

Tenn. — Tate  ▼.  State,  132  Tenn. 
131.  138,  177  SW  69  [quot  Cyc]. 

Utah. — Herald-Republican  Pub.  Co; 
V.  L«wis,  42  Utah  188,  129  P  624,  686 


(clt  Cycl 
Eng.— -Hi 
B.  4911. 


lunt  V.  Clarke,  68  U  J.  Q. 


And  see  supra  |  8;  Infra  |  61. 

[a]  It  Is  &•  aota  of  t]»«  paldlabM 
whicn  constitute  the  contempt,  and 
his  intention  is  not  to  be  considered. 
In  re  Gorham,  129  N.  C.  481,  40  SB 
311. 

[b1  Vhs  meanlnf  at  ma  artleU  at- 
tacking the  Integrity  of  the  court  is 
to  be  determined  by  a  fair  interpre- 
tation of  the  language  used,  and  if 
this  Is  'contemptuous  the  contempt 
Is  not  purged  ox  a  statement  by  the 
writer  that  no  disrespect  was  In- 
tended. In  re  Flte,  11  Oa.  A.  666, 
76  SB  397. 

51.  iState  T.  Howell,  80  Conn.  668, 
69  A  1067.  126  AmSR  141,  13  Ann 
Cas  501;  and  supra  |  8;  Infra  i  61. 

52.  U.  S. — ^Patterson  v.  Colorado, 
205  U.  S.  454,  27  SCt  556,  51  L.  ed. 
879,  10  AnnCcLB  689;  Ex  p.  McLeod, 
120  Fed.  130. 

Colo. — Cooper  v.  Peo.,  13  Colo.  878, 
22  P  790,   6  L.RA  430. 

111.— etorey  v.  Peo.,  79  111.  45,  22 
AmR  168. 

Ind. — Cheadle  v.  State,  110  Ind. 
801.  11   NE  426,  59  AmR  199. 

Iowa.— estate  v.  Anderson,  40  Iowa 
207;  Dunham  v.  State,  6  Iowa  245. 

L,a. — Fellman  v.  Mercantile  F.  It 
U.  Ins.  Co.,  116  La.  723,  41  S  49. 

Minn.— fitate  Bd.  of  Bxaminers  v. 
Bart.  104  Minn.  88,  116  NW  212,  15 
AnoGsa  197,  17  LRANB  68S. 


Mont. — State  v.  Silver  Bow  County 
Diat.  Ct.,  37  Mont.  690,  97  P  1032. 

Nebr. — State  v.  Bee  Pub.  Co.,  60 
Nebr.  282,  83  NW  204,  83  AmSR  631, 

60  LRA  195;  Rosewater  v.  State,  47 
Nebr.  630,  66  NW  640;  Percival  v. 
State.  45  Nebr.  741,  64  NW  221,  50 
AmSR  661. 

N.  T.— Peo.  V.  Platsek,  133  App. 
Div.   25,   117   NTS   862. 

Oh.— ^ost  V.  State,  14  Oh.  Cir.  Ct 
111,  7   Oh.  Cir.  Dec.  267. 

Or.— State  v.  Kaiser,  20  Or.  SO,  23 
P  964,  8  LRA  684. 

S.  D.— In  re  Bgan,  24  S.  D.  801,  123 
NW  478. 

Tex. — Ex  p.  Oreen,  46  Tex.  Cr.  676, 
81  SW  728,  108  AmSR  1086,  66  LRA 
727. 

Wash.— State  v.  Haseltlne,  83 
Wash.  81,  143  P  436. 

Wla — State  v.  Bau  Claire  County 
Cir.  Ct.,  97  Wis.  1,  72  NW  193,  66 
AmSR  90,  38  LRA  654. 

Eng.— Scott  V.  Scott,  [1913]  A.  C. 
417  [rev  [19121_  P.  241];  Rex  v. 
Parke,  [ie03]  2  K.  B.  432  (recognis- 
ing the  rule);  Reg.  v.  Castro,  L.  R. 
9  Q.  B.  219.  But  see  McLeod  v.  St. 
Aubyn.  [1899]  A.  C.  649  (where  It 
was  sud  that  contempt  of  court  may 
be  committed  by  publication  of  scan- 
dalous matter  respecting  the  court 
after  adjudication  as  well  as  during 
the  pendency  of  a  case  before  it,  but 
that  in  England  committals  for  such 
contempts  have  become  obsolete;  in 
small  colonies  consisting  principally 
of  colored  populations  they  may  stin 
be  necessary  in  proper  cases);  Reg. 
V.  Gray,  [1900]  2  Q.  B.  86  (where  It 
was  said  that  the  pubiioatlon  in  a 
newspaper  of  an  article  containing 
scurrilous  personal  abuse  of  a  Judge, 
with  reference  to  his  conduct  as  a 
Judge  in  a,  Judicial  proceeding  which 
has  terminated,  is  a  contempt  of 
court  punishable  by  the  court  on 
summary  process). 

Can. — ^In  r«  O'Brien,  16  c;an.  S.  C. 
197  [allowing  app  14  Ont.  A.  184 
(dism  app  11  Ont.  633)1. 

"When  a  case  is  Unfshed,  courts 
are  subject  to  the  same  criticism  as 
other  people."  Patterson  v.  Colo- 
rado,  206  U.  S.  464,  468,  27  SCt  656, 

61  L.  ed.  879,  10  AnnCas  689. 
"When  a  case  is  disposed  of,  and 

the  decision  announced,  such  decision 
becomes  public  property  .  .  . 
subject  to  public  scrutiny  and  inves- 
tigation. In  such  cases.  It  is  per> 
fectly  competent  and  lawful"  for  any- 
one to  comment  upon  the  decision, 
and  expose  Its  errors  and  inconsis- 
tencies. '.  .  .  And  should  those 
thus  commenting,  leave  the  subject, 
and  Impute  dishonesty  and  base  mo- 
tives to  the  Judge,  he  may  bo  pun- 
ished by  indictment  for  a  libel — ^he 
may  be  answerable  in  damages  In  a 
civil  action — or  he  may  be  liable  to 
both  prosecutions."  Duham  v.  State, 
6  Iowa  245,  266. 

[a]  "Bock  oxttMaia  to  fha  tight  at 
tas  olttosa,  and  essential  not  only 
to  the  proper  administration  of  jus- 
tice, but  to  the  public  tranquility 
and  contentment.  Withdrawing  power 
from  courts  to  summarily  interfere 
with  such  exercise  of  the  right  of 
the  press  and  freedom  of  speech  de- 
prives them  of  no  usSful  power."  Ex 
p.  McLeod,  120  Fed.  130,  136. 

[b]  Hay  be  libel  'tat  mot  oontmipt. 
— (1)  Comments,  however  stringent, 
which  have  relation  to  Judicial  pro- 
ceedings which  are  past  and  ended 
are  not  contempt  of  the  authority  of 
the  couSrt  to  which  reference  to  made. 


Such  comments  may  constitute  a 
libel  against  the  Judge  or  some  other 
officer  of  the  court,  but  cannot  be 
treated  as  in  contempt  of  Its  author- 
ity. Cheadle  v.  State,  110  Ind.  301, 
11  NE  426,  59  AmR  199.  (2)  News- 
paper comments,  although  libelous, 
having  relation  to  proceedings  of  a 
court  which  are  wholly  past  and 
ended,  are  not  In  contempt  of  court 
nor  of  the  authority  of  the  court  to 
which  reference  is  made.  Post  v. 
State,  14  Oh.  Cir.  Ct.  Ill,  7  Oh.  Cir. 
Dec.  267. 

[c]  Vo  matter  Imw  dsfamatoty  of 
a  court  or  Judge  a  publication  may 
be,  it  cannot  be  regrarded  as  a  con- 
tempt of  court  unless  it  is  written 
and  published  with  reference  to  a 
case  then  pending  before  the  court. 
Ex  p.  Green.  46  Tex.  Cr.  576,  81  SW 
723,  108  AmSR  1036,  66  LRA  727. 

[d]  WlMB  a  Judge  to  a  candidate 
for  rVelaatlOB  matter  reflecting  on 
his  impartiality  and  honesty  In'  cases 
already  disposed  of  is  not  contenuJt, 
State  V.  E^au  Claire  County  Cir.  Ct, 
97  Wis.  1.  72  NW  198,  66  AmSR  90, 
38  LRA  654. 

03.  State  Bd.  of  Law  Examiners 
V.  Hart.  104  Minn.  88,  116  NW  212, 
15  AnnCas  197,  17  LRANS  585;  State 
V.  Hildreth,  82  Vt  382,  74  A  71,  137 
AmSR  1022,  24  LRANS  651,  18  Ann 
Cas  661. 

04.  Ark.— State  v.  Morrill.  16  Ark. 
384. 

Ga.— In  re  Flte,  11  Ga.  A.  665,  76 
SB  397. 

Mich.— In  re  Chadwick.  109  Mich. 
588,  67  NW  1071. 

Mo. — State  v.  Shepherd:  177  Mo. 
206,  76  SW  79,^99. AmSR  634. 

Vt— State  V.  Hildreth,  82  Vt  388, 
74  A  71.  137  AmSR  1028,  24  LRANS 
661,  18  AnnCas  661. 

Va. — ^Burdett  V.  Com.,  108  Va.  838, 
48  SB  878,  106  AmSR  916,  68  LRA 
251;  Com.  V.  Dandrldge,  2  Va.  Cas. 
408. 

[a]  Th»  reaaoB  gi'vaa  by  those 
courts  which  follow  the  conMnon-law 
rule  is  found  stated  in  Burdett  v. 
Com.,  103  Va.  838,  846,  48  SE  878, 
106  AmSR  916,  68  LRA  251.  "Upon 
this  part  of  the  subject,  and  in  ref- 
erence to  cases  which  have  an  in- 
direct bearing  on  the  present  ques- 
tion, a  distinction  is  attempted  for 
which  I  can  And  neither  reason  nor 
authority.  It  is  said  that  the  at- 
taching power  may  be  exercised  for 
contempts  touching  the  prospective 
conduct  of  the  Judge,  but  not  so  far 
as  to  touch  his  past  conduct.  In 
reason,  I  see  but  one  prepense  for 
this  distinction.  Threats  and  men- 
aces of  insult  or  injury  to  a  Judge 
in  case  he  shall  render  a  certain 
Judgment  may  be  considered  as  im- 
pairing his  independence  and  impar- 
tiality in  the  particular  case  to 
which  the  threats  refer.  And.  if  the 
power  of  punishment  stop  here,  a 
curious  consequence'  may  ensue.  A 
man  may  be  attached  for  threatening 
to  do  that  for  which  he  could  not  be 
attached  when  actually  done.  One 
says  of  a  Judge.  'If  he  renders  a 
certain  Judgment  against  me,  'I  will 
Insult  or  beat  him.'  For  this  he  may 
be  attached.  But  if  (the  Judgment 
having  been  rendered)  this  insult  be 
actually  offered,  an  attachment  no 
longer  lies,  because  the  contempt  li 
in  relation  to  the  past  conduct  of  the 
judge,  and  to  a  case  no  longer  pend- 
ing. A  recurrence  to  original  prin- 
ciples— the  only  true  test — by  demon- 
strating that  the  weight  authority. 
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int^rity  of  the  judges;"  or  defames  the  court.** 
After  the  judge  is  no  longer  sitting  as  judge  tho 
publication  of  a  speech  criticizing  the  conduct  of 
such  judge  in  summoning  and  continuing  a  special 
grand  jury  does  not  constitute  criminal  contempt." 
'[$  46]  S.  BeUting  to  Ministeilal  Acts  of  Judge. 
LabelouB  publications  concerning  the  conduct  of  a 
judge  in  the  performance  of  a  ministerial  duty  do 
not  constitute  contempt.^ 

[$  47]  4.  Relating  to  Onuid  Juzy.  Any  publi- 
cation reflecting  on  the  grand  jury,  tending  to 
bring  the  members  thereof  into  disrepute  and  to 
embarrass  or  interrupt  them  in  the  discharge  of 
their  duties  is  'contempt;*  but  it  has  been  held 
that  the  publication  of  defamatory  matter  concern- 
ing a  grand  jiiror,  not  impeaching  his  conduct  or 
capacity  as  such,  is  not  contempt.*"  A  libelous 
publication  respecting'  a  grand  jury,  or  on  aiiy 
member  thereof  in  relation  to  any  act  already  done 
hir  them  in  their  official  capacity,  but  which  has 
no  tendency  directly  to  impede,  embarrass,  or  ob- 
struct the  grand  jury  in  the  discharge  of  any  of 
its  duties  remaining  to  be  performed  after  the 
publication  is  made,  cannot  be  summarily  punished 
as  a  contempt." 

[i  48]  M.  Tampering  vitb  Evidence  and  Wit- 
nesses, or  Suppressing  Testimony — 1.  In  OeneraL 
It  is  contempt  to  use  threatening  language  to  a , 


witness  about  to  be  examined,**  or  to  use  either 
persuasive  or  threatening  language  to  a  witness  for 
the  pttrpose  of  inducing  him  to  testify  falsely,** 
or  not  to  testify,**  or  to  attempt  to  intimidate 
witnesses  knowing  that  they  have  been  instructed 
by  the  court  not  to  talk  about  the  case.** 

[i  49]  2.  Anest  of  Witness.  Procuring  the  ar> 
rest  on  civil  process  of  the  parties  or  witnesses  to 
an  action  while  attending  on  the  trial,  or  going  to, 
or  returning  from,  the  place  of  trial,  is  contempt,** 
notwithstanding  such  witnesses  have  not  been  reg- 
ularly served  with  a  subpoena.*^  So  also  serving 
summons  on  a  nonresident  witness  has  been  held 
to  constitute  contempt,**  although  it  has  been  held 
that  the  service  of  summons  on  a  nonresident  wit- 
ness is  not  contempt  unless  the  service  is  made  in 
the  presence  of  the  court;"  and  service  of  a  writ 
of  garnishment  from  a  state  court  on  a  witness 
while  in  attendance  on  a  federal  court  is  not  pun-  . 
ishable  as  for  contempt  of  the  federal  court.** 
Likewise  procuring  the  arrest  of  a  witness  in  at- 
tendance on  a  court  on  a  frivolous,  fictitious  or 
false  charge,  constitutes  contempt.**^ 

[$50]  3.  Bribing  Witness.  Attempting  to  bribe 
a  person  attending  at  the  trial  as  a  witness  is 
contempt.** 

[i  51]  4.  Preventing  Attendance  of  Witness.  It 
is  contempt  to  prevent  the  attendance  of  witnesses 


and  Independence  of  the  court  mav 
be  equally  assailed  either  way,  will 
prove  that  this  distinction  Is  merely 
Ideal." 

tb]  Attar  jndgmmt  uttaflaa^— 
lere  one  convicted  on  a  criminal 
/  prosecution  published  a  libelous  artl- 
'  cle  concerning:  the  conduct  of  the 
Judge  In  the  case,  the  court  had 
power  to  punish  him  for  a  contempt, 
although  the  cause  had  ended  by 
entry  of  Judgment  and  satisfaction 
thereof.  Burdett  v.  Com.,  lOJ  Va. 
838,  48  SE  878,  lOS  AmSR  916,  68 
L.RA  261. 

38.  Peo.  V.  Wilson, 'C4  III.  19S,  214, 
16  AmR  S28  (where, the  court  said: 
T,et  us  say  here,  and  so  plainly 
that  our  position  can  be  misrepre- 
sented only  by  malice  or  gross  stu- 
pidity, that  we  do  not  deprecate,  nor 
should  we  claim  the  right  to  punish, 
any  criticism  the  press  may  choose 
to  publish  upon  our  decisions,  opin- 
ions or  official  conduct  in  regard  to 
cases  that  have  passed  from  our 
jurisdiction,  so  long  as  our  action  Is 
correctly  stated,  and  our  official  In- 
tegrity Is  not  impeached"). 

06.  In  re  Flte,  11  Ga.  A.  666,  76 
SE  397;  State  v.  Shepherd,  177  Mo. 
206,  76  SW  79,  99  AmSR  624;  State 
v.  Hlldreth,  82  Vt.  882,  .74  A  71,  187 
AmSR  1022,  24  L.RANS  651,  18  Ann 
Cas  661. 

[a]  ■onrtalitliir  tb«  eonrt^— The 
oourt  draws  the  distinction  between 
adverse  criticism  of  the  court's  de- 
cision after  the.  case  is  ended  and 
"scandalizing  the  court  itself,"  the 
latter  "is  not  criticism;  It  is  per- 
sonal and  scurrilous  abuse  of  a  Judge 
as  a  Judge.  We  have,  therefore,  to 
deal  with  it  as  a  case  of  contempt, 
and  we  have  to  ijeal  with  it  brevl 
manu.  This  is  not  a  new-fangled 
Jurisdiction^,  it  is  a  Jurisdiction  as  old 
as  the  common  law  Itself,  of  which  it 
forms  a  part;  it  is  a  Jurisdiction, 
however,  to  be  exercised  with  scru- 
pulous care;  to  be  exercised  only 
when  -the  case  is  clear  and  beyond 
reasonable  doubt,  because  if  it  is 
not  a  case  beyond  reasonable  doubt, 
the  court  will,  and  ought,  to  leave 
the  Attorney  General  to  proceed  by 
criminal  information."  State  v.  Hll- 
dreth. 82  Vt.  382,  387,  74  A  71,  137 
AmSR  1022,  24  LRANS  661, 18  AnnCas 
661. 


ST.  Poo.  V.  Hoyne,  296  111.  A. 
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88.  Hamma  t.  Peo.,  42  Colo.  401, 
94  P  826,  16  LRANS  621,  15  AnnCas 
666;  Detournlon  v.  Dormenon,  1  Mart. 
(La.)  187:  Fltler  v.  Probaaco,  2 
Browne  (Pa.)  137. 
'  39.  U.  S.  V.  Duane,  25  F.  Cas.  No. 
14,997,  Wall.  Sr.  102;  Allen  v.  State, 
131  Ind.  699,  30  NE  1093;  Fishback 
V.  SUte,  131  Ind.  304,  30  NE  1088; 
Matter  of  Van  Hook,  3  CltyHallRec 
(N.  Y.)    64. 

[a]  nns  to  publish  that  the 
grand  Jury  or  anjr  member  thereof 
is  incompetent,  while  fitting,  is  con- 
tempt. Matter  of  Van  Hook,  8  City 
HallRec  (N.  T.)   64. 

30.  Hatter  of  Spooner,  f  CityHall 
Rec  (N.  Y.)  109. 

31.  Storey  v.  Peo.,  79  111.  46,  22 
AmR  168;  State  v.  Young,  118  Minn. 
96,  129  NW  148,  AnnCasl912A  168. 

[a]  Thna,  the  presentation  to  the 
court  of  a  petition  asking  resubmis- 
sion of  a  matter  to  the  grand  Jury 
on  which  they  had  already  made  an 
adverse  report  was  not  contempt, 
although  the  petition  alleged  that 
the  grand  Jury  had  refused  to  hear 
all  the  evidence  obtainable,  and  had 
grossly  failed  in  the  performance  of 
thair  duty.  State  v.  Young,  113 
Minn.  96,  129  NW~148,  AnnCasl912A 
163. 

33.  P4rtridge  v.  Partridge,  Toth. 
41,   21   Reprint  117. 

33.  Ricketts  v.  State,  111  Tenn. 
880.   77   SW  1076. 

34.  Ex  p.  Savin,  131  U.  S.  267.  9 
set  699,   33   L.  ed.   160. 

35.  In  re  Herencia,  1  Porto  Rico 
Fed.   207. 

33.  Smith  V.  Jones,  76  Me.  138, 
49  AmR  598;  State  v.  Buck,  62  N.  H. 
670. 

37.  Butler  r.  Peo.,  2  Colo.  295 
(holding  that  suing  out  an  attach- 
ment for  a  witness  in  a  civil  cause 
who  has  not  been  regularly  served 
with  a  subpoena  is  contempt  on 
the  part  of  the  attorney  applying 
therefor). 

38.  Bridges  v.  Sheldon,  7  Fed.  17, 
18  Blatchf.  295,  607;  In  re  Healey, 
63  Vt.  694,  88  AmR  713. 

[a]  Saaaoa  for  ml*^— "It  has  long 
been  a  well-settled  rule  of  law  that 
all  persons  who  have  any  relation  to 
a  cause  which  calls  for  their  attend- 
ance in  court,  and  who  attend  in  the 


course  of  that  cause,  though  not 
compelled  by  process,  are  for  the 
sake  of  public  Justice  protected  from 
arrest  in  coming  to,  attending  upon 
and  returning  from  the  court.  .  .  . 
This  protection  is  granted  for  the 
sake  of  public  Justice.  The  question 
has  often  been  raised  whether  the 
remedy  would  be  the  absolute  setting 
aside  of  the  process  in  case  of  arrest, 
or,  in  other  words,  whether  the  im- 
munity extends  to  process  of  sum- 
mons. In  case  of  a  resident  suitor 
or  witness,  the  authorities  differ..  In 
the  case  of  a  non-resident  suitor  or 
witness,  the  weight  of  authority  is 
to  the  effect  that  the  immunity  is 
absolute  from  theservlceof  any  proc- 
ess, unless  the  case  is  sxceptional." 
In  re  Healey,  68  Vt.  694,  696,  38  AmR 
718. 

[b]  Bnle  appUsd. — (1)  Where  a 
party  was  held  in  contempt  for  serv- 
ing a  summons  on  a  witness  from 
New  York  a  few  minutes  after  he 
had  left  the  courthouse,  after  tes- 
tifying as  a  witness  in  a  case  in 
Vermont.  In  re  Healey,  63  Vt.  694, 
38  AmR  718.  (2)  While  an  ac- 
counting was  pending  before  a  nnas- 
ter  in  chancery,  the  orator  procured 
an  order  for  the  taking  of  deposi- 
tions of  witnesses  before  a  commis- 
sioner named  in  another  state,  and 
notified  defendants  thereof,  and,  on 
defendant's  attendance  on  the  taking 
of  the  depositions,  the  orator  caused 
summons  to  be  served  on  him  In  a 
suit  in  the  courts  of  such  other 
state;  it  was  held  that,  notwithstand- 
ing no  writ -of  protection  had  issued, 
and  that  the  orator  avowed  he  had 
no  intention  of  bringing  the  suit  in 
such  other  state  at  the  time  he  pro- 
cured the  order  and  gave  the  notice, 
the  service  was  a  contempt  of  court. 
Bridges  v.  Sheldon,  7  Ved.  17,  18 
Blatchf.  295,  607. 

38.  Blight  v.  Fisher,  3  F.  Cas.  No. 
1.542,  Pet.  C.  C.  41. 

40.  Ex    3. 
211. 

41.  U.  S.  v.  JacB.  26  Philippine 
100. 

48.  Ex  p.  Savin,  131  U.  S.  287.  9 
set  699,  38  L.  ed.  160;  In  re  Brule. 
71  Fed.  943;  Fisher  v.  McDaniel.  9 
Wyo.  467,  64  P  1056;  Re  Hooley,  79 
L.  T.  Rep.  N.  S.   306. 

Bribery  raaarally  see  Bribery  9 
C.  .1.  p  401. 


Schulenburg,    25    Fed. 
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who  have  been  duly  subpoenaed**  or  to  advise  a 
witness  to  absent  himself  from  court"  or  to  in- 
duce, or  to  attempt  to  induce,  him  to  go  beyond 
the  jurisdiction  of  the  court,''  or  even  to  use  threat- 
ening language  to  a  person  who  is  likely  to  be  a 
witness  in  a  suH,  for  the  purpose  of  preventing 
that  person  from  coming  forward  to  give  evi- 
dence;** and  the  rule  has  been  applied  even  where 
the  witness  has  been  irregularly  subpoenaed.*^  It 
has  been  held,  however,  that  until  a  witness  has 
been  subpoenaed  or  a^  subpoena  has  been  issued  for 
him,  it  is  not  contempt  to  induce  him  to  absent 


himself  so  he  cannot  be  subpoenaed,**  although  it 
has  been  held  that, a  person  may  be  in  contempt 
for  aiding  a  material  witness  to  absent  himself  so 
that  he  cannot  be  subpoenaed,  notwithstanding  no 
subpoena  has  been  issued,**  but  after  a  subpoena  has 
been  issued  and  is  in  the  hands  of  an  officer  it  is 
contempt  to  remove  a  person  so  that  he  cannot  be 
served. 

Oooc«aling  or  removing  books,  papers,  and  docu- 
ments ordered  to  be  produced,  which  results  in  de- 
feating the  process  of  the  court,  is  contempt;" 


IV.    PEBS0K8  LIABLE 


[%  52]  A.  In  GkneraL  The  power  of  courts  to 
punish  for  contempt  extends  to  all  person^  who 
interfere  with  the  proper  exercise  of  their  judicial 
functions"  including  officers  of  the  court,"*  parties 
litigant,  or  strangers."*  A  partnership  is  not  liable 
for  the  contempt  of  the  individual  partners;"  but 
a  member  of  a  firm  who  fails  to  transmit  a  court 
order  to  his  partner,  or  those  in  charge,  may  be 
held  in  contempt.**  A  judgment  debtor  is  not  lia- 
ble in  contempt  for  the  removal  of  his  property,  \vl 
the  hands  of  a  receiver,  by  a  third  person,  in  which 
he  does  not  participate.*'  It  has  been  held  that  an 
attorney  signing  a  petition  containing  contempt- 
.uous  language  is  guilty  of  contempt  as  an  individ- 


ual,** althifugh  he  is  a  licensed  attorney  of  the 
court,*"  and  an  attorney  who  pleads  his  own  cause 
may  be  punished  for  a  contempt  of  court  as  any 
other  citizen.*"  An  infant  refusing  to  convey,  and 
parties  interfering  to  prevent  his  obeying  an  order 
of  the  court,  are  in  contempt.*^  It  has  been  held 
that  a  local  board  of  health  which  fails  to  obey  a 
restraining  order  may  be  punished  for  contempt  of 
court.**  A  client  will  not  be  held  in  contempt, 
however,  for  acts  done  by  his  attorney  without  bis 
direction,  knowledge,  privity,  or  procurement.** 

[f  53]  B.  Corporations.  While  the  old  and  mi- 
nority rule  is  that  a  corporation  cannot  commit 
contempt,**  being  predicated  on  the   fact  that  a 


48.  Kan.— In  re  Nlckell.  47  Kan. 
7S4.  28  P  107S,  27  AmSR  S16. 

Mass. — Com.  v.  Reynolds,  14  Gray 
87,   74  AmD  SeS. 

N.  C— State  t.  Moore,  146  N.  C 
653.  61  SB  468. 

Oh. — Hale  v.  State.  ES  Oh.  St.  210, 
46  NE:  199,  «0  AmSR  691,  86  LRA 
254  [overr  Baldwin  T.  State,  11  Oh. 
St.  S81]. 

Pa. — Greason  v.  Cumberland  R. 
Co..  54  Pa.  Super.  695. 

Tenn. — McCarthy  v.  State,  89  Tenn. 
648.  15  SW  786. 

Utah. — Ex  p.  Whetstone,  9  Utah 
156.  36  F  683. 

Va. — Com.  v.  Peely.  2  Va.  Cas.  1. 

44.  Kx  p.  Robinson,  19  Wall.  (U. 
S.)  513,  22  L.  ed.  205;  U.  S.  v.  Pratt. 
3  Alaska  400;  Whlttem  v.  State,  36 
Ind.  196;  Stale  v.  Moore,  146  N.  C. 
663,  61  SE  463.  , 

45.  In  re  Youngr,  197  N.  C.  552,  50 
8E  220;  In  re  Whetstone,  9  Utah  156, 
86  P  638. 

46.  Shaw  V.  Shaw,  8  Jur.  N.  S. 
141. 

47.  Scott  V.  State,  109  Tenn.  890, 
71  SW  824  (holding  that,  where  a 
witness  had  been  Irregularly  sub- 
poenaed but  both  the  witness  and 
one  charged  with  contempt  for  pre- 
venting his  attendance  supposed  the 
subpoena  to  be  legal,  the  technical 
irregularity  would  not  be  consid- 
ered). 

48.  Dobbs  v.  SUte,  65  Ga.  272; 
MeConnell  v.  State,  46  Ind.  298; 
Scott  V.  State,  109  Tenn.  890,  71  SW 
824:  Schleslnger  v.  Flersheim,  14  L>. 
JOB    97 

'  (a'}  SulipoBaa  Unud  la  blank  as 
to  names  of  the  parties  to  a  case  is 
not  a  valid  process  on  which  to 
prosecute  a  rule  for  contempt  charg- 
ing one  with  attempt  to  Induce  a 
witness  to  avoid  service  of  such  sub- 
poena.    Dobbs  V.  State,  66  Ga.  272. 

40.  Montgomery  v.  Muskegon  Clr. 
Judge,  100  Mich.  436,  69  NW  148.  And 
see  Clements  v.  Williams,  2  Scott  814, 
30  ECL  677  (holding  that  to  keep  a 
material  witness  out  of  the  way  and 
thereby  Impede  the  service  of  a  sub- 
poena is  a  contempt). 

EO.    Haskett  v.   State,  61  Ind.  176. 

51.  Com.  V.  Braynard,  Thach.  Cr. 
(Mass.)  146;  Bonesteel  v.  Lynde,  8 
HowPr  (N.  T.)  226  [aft  8  HowPr 
362]. 

[a]  Befoaal  to  px«dtu«  an  la- 
OMrturaA  swvani  at  a  hearing  of  a 
petition  to  discharge  the  Indenture 
la  eontempt.     Oreen  v.  Hill,  t  DeL 


Ch.  92. 

59.     See  cases  infra  this  section. 

[a]  Women  may  be  punished  for 
criminal  contempt.  Joyce  v.  Ever- 
8on,  161  Ind.  440,  69  NE  135;  Carna- 
han  V.  Omahan,  143  Mich.  390.  399, 
107  NW  78,  114  AmSR  660,  8  Ann 
Cas  63   [quot  C^cj. 

53.  See  infra  9   54. 

54.  U.  S. — Garrigan  v.  U.  S.,  163 
Fed.  16,  89  CCA  494,  23  LRANS  1295 
[certiorari  den  214  U.  S.  614  mem,  29 
set  696  mem.  63  L.  ed.  1068  mem]; 
Hamilton  v.  Diamond  Drill,  etc.,  Co., 
187  Fed.  417,  69  CCA  532;  Conkey 
Co.  V.  Russell,  111  Fed.  417  [app  dism 
138  Fed.  165,  66  CCA  291  (certiorari 
den  196  U.  S.  638  mem,  25  SCt  798 
mem,  49  L.  ed.  630  mem)];  In  re 
Acker,  66  Fed.  290. 

III.— .Sloan  V.  Peo..  115  111.  A.  84. 

Ind. — Peo.  V.  Andrews,  197  N.  T. 
63.  90  NE  347,  18  AnnC^s  317. 

Kan. — State  v.  Pittsburg,  80  Kan. 
710,  104  P  847,  188  AmSR  227,  25 
LRANS    226. 

Mich. — Carnahan  v.  Camahan,  148 
Mich.  390,  899,  107  NW  73,  114  AmSR 
660,  8  AnnCas  53  (cit  Cyc]. 

N.  J.— SUte  V.  Doty,  82  N.  J.  I* 
403,  90  AmD  671. 

N.  T.— Peo.  V.  Marr,  181  N.  T.  463, 
74  NE  431,  106  AmSR  562.  3  AnnCas 
25  [mod  88  App.  Div.  422,  84  NTS 
9661;  Hull  V.  L'Bplattlmer,  49  How 
Pr  600  [mod  on  other  grounds  6  Daly 

"11- 

Oh.— Stats  V.  Post,  6  OhS&CP  200. 
4  OhNP  167. 

Philippine.— U.  8.  v.  Ney,  8  Philip- 
pine 146. 

Porto  Rico. — In  re  Rojas,  17  Porto 
Rico  1056. 

Tenn. — Justice  v.  McBroom,  1  Lea 
655. 

Eng.— Miller  v.  Knox,  4  Blng.  N. 
Cas.  674,  33  ECL  866,  132  Reprint 
910;  Wellesley  v.  Momlngton,  11 
Beav.  180,  50  Reprint  786;  Seaward 
V.  Paterson,  [18971  1  Ch.  646,  27  BRC 
343;  Avery  v.  Andrews,  51  L.  J.  Ch. 
414. 

Que. — Rex  V.  Charlier,  12  Que.  K. 
B.  885. 

[a]  An  editor  or,  pabllshas  of  a 
newspaper  may  be  punished.  Rex  v. 
Charlier,  12  Que.  K.  B.  385. 

[b]  A  ■tranger  attemptlnf  b^  let- 
ter to  the  oonrt  to  influence  its  de- 
cision Is  guilty  of  contempt.  In  re 
Rojas,  17  Porto  Rico  1055. 

[c]  An  apprentioe  may  be 
punished  for  contempt.  Easby  v. 
Fletcher,    8    F.    Cas.    No.    4,250,     1 


Hayw.  8c  H.  35. 

[d]  One  advlalng  another  to  com- 
mit a  contumacious  act  may  be 
guilty  of  contempt.  Peo.  v.  Andrews, 
197  N.  T.  68,  90  NE  347,  18  AnnCas 
317. 

Oontempt  bj  stranf er  In  disobey- 
jM  injnnotloB  see  supra  {12. 

B6.  Brown  v.  Powers,  146  Iowa 
729,   126  NW  833. 

66.  SlUlman  v.  Whjtmer.  173  Pa. 
401.  34  A  66. 

57.  Sherry  v.  Janov.  137  NTS  792 
(holding  that  while  the  Interference 
by  a  judgment  debtor  with  the  pos- 
session of  his  property  In  the  hands 
of  a  receiver  would  constitute  a  con- 
tempt by  the  debtor,  such  interfer- 
ence by  a  third  person  without  his 
participation  would  not  make  him 
guilty  of  contempt). 

56.    State  V.  Keene,  11  La.  596. 

50.  State  V.  Keene,  11  La.  696. 
See  also  supra  |  42. 

60.  State  y.  Grallhe,  1  La.  Ann. 
183. 

61.  Thomas  v.  Gwynne,  8  Beav. 
312,  50  Reprint  123;  McCartney  v. 
Slmonton,   Ir.   R.   6   Eq.  694. 

68.  Spokes  v.  Banbury  Local  Bd. 
of  Health.  11  Jur.  N.  S.  1010  [aft 
L.   R.   1    Eq.   42]. 

63.  Terry  v.  State,  77  Nebr.  612, 
110  NW  733;  Satterlee  v.  De  Comeau, 
30  N.  T.  Super.  666;  Harris  v.  Clark, 
10  HowPr  (N.  T.)   415. 

[a]  Vhas  where  a  habeas  corpus 

Sroceeding  has  been  prosecuted  to 
nal  judgment  and  a  similar  pro- 
ceeding Is  brought  in  another  court, 
one  who  Is  not  shown  to  have  coun- 
seled or  abetted  such  proceeding  and 
whose  name  as  a  petitioner  seems  to 
have  been  used  without  authority 
cannot  be  convicted  of  contempt  in 
bringing  the  second  proceeding. 
Terry  y.  SUte,  77  Nebr.  612,  110  NW 
783. 

[b]  Where  an  attomer  foe  an  az- 
aoator  knew  that  a  decree  against 
the  executor  was  unsatisfled  In  part, 
and  procured  it  to  be  satlsfled  of 
record,  the  executor  will  not  be 
punished  for  contempt  unless  he  was 
actually  privy  to  such  unauthorized 
satisfaction.  Matter  of  Feehan,  36 
Misc.  614,  73  NTS  1126. 

64.  Guilford  y.  Mills.  2  Keb.  1.  84 
Reprint  1,  T.  Raym.  152,  83  Reprint 
81;  Rex  v.  Windham,  Cowp.  377,  98 
Reprint  1139.  See  also  Franklin  Union 
No.  4  V.  Peo.,  220  111.  365,  77  NE  176, 
110  AmSR  248,  4  LRANS  1001:  Ser- 
comb  y.  CatUn.  188  111.  5«6,  SI  NB  606, 
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corporation  cannot  be  arrested  or  lie  taken  by  at- 
tachment or  execution,*''  the  general  and  modem 
rule  is  that  a  corporation  can  commit  contempt  as 
well  as  an  individual,**  in  like  manner  as  it  may  be 
guilty  of  tort  or  crime,"  and  may  be  fined  therefor 
and  its  property  sequestered;**  both  on  principle 
and  modern  authority,  a  corporation  may  be  pun- 
ished for  those  contempts  which  consist  in  the  dis- 
obedience of  the  judgments,  decrees,  or  orders,  of 
a  court  of  justice,  made  in  a  case  within  its  juris- 
diction;" and  this  doctrine  has  been  extended  to 
municipal  corporations.'"'     Where  a  corporation  is 


ordered  to  refrain  from  doing  a  particular  thing, 
every  member  of  the  corporation  who  afterward 
joins  in  doing  the  forbidden  act  may  be  held  in 
contempt,'^  and  this  rule  applies  to  a  municipal 
corporation.'*  It  has  even  been  held  that  a  corpo- 
ration may  be  liable  for  a  criminal  contempt  of 
court,  although  that  cringe  involves  a  specific  in- 
tent as  a  necessary  element.'^ 

Corporate  officers.  If  the  ofQcers  of  a  corpora- 
tion are  guilty  of  a  contempt,  they  may  be  at- 
tached and  punished  therefor,^^  and  this  rule  has 


16  AmSR  147;  Bloomln^on  First  Cong. 
Church  V.  Muscatine,  2  Iowa  69;  Sea- 
stream  y.  New  Jersey  Exhibition  Co., 
7«  N.  J.  Bq.  »77,  6B  A  982:  Davis  v. 
New"  York.  8  N.  Y.  Super.  461  (mod  on 
other  errounds  9  N.  Y.  Super.  S6S  (aft 
10   N.   Y.    Super.    119    [rev.  on   other 

Eunds  14  N.  Y.  606,  67  AmD  1861)] 
all  of  which  cases  there  are  either 
:a  to  same  effect  or  reference  to 
the  old  or  minority  rule). 

68.  Ga.— Auto  Hlgrhball  Co.  v.  Slb- 
bett.  11  Qa.  A.  618.  76  SB  914. 

111. — Franklin  Union  No.  4  v.  Peo., 
220  111.  355,  371,  77  NE  176,  110  Am 
SR  248,  4  LRANS  1001  [quot  CycJ: 
Sercorab  v.  Catlln,  128  111.  656,  H 
NB  606,  15  AmSR  147. 

Iowa, — Bloomlngrton  First  Cong. 
Church  V.  Muscatine,  2  Iowa  69. 

N.  J. — Seastream  v.  New  Jersey 
Bxhlbitlon  Co.,  72  N.  J.  Eq.  377,  66  A 
982. 

N.  Y. — ^Davls  V.  New  York,  8  N.  Y. 
Super.  461  [mod  9  N.  Y.  Super.  663 
(aft  10  N.  Y.  Super.  119  [rev  on  other 

f rounds     14     N.    Y.     606,     67    AmD 
86])]. 

I  Bngr. — Smith  v.  Butler,  Comb.  326, 
90  Reprint  607;  Rex  v.  Windham. 
Cowp.  377,  98  Reprint  1139;  Guilford 
V.  Mills,  2  Keb.  1,  84  Reprint  1.  t. 
Raym.  152,  83  Reprint  81. 

[a]  Th*  r«iaon  for  the  mla  is  ob- 
vious, when  it  is  considered  that  a 
corporation  is  intangible,  and  has  no 
body  that  can  be  arrested  or  taken 
by  attachment  or  execution,  and  that 
the  only  means  of  compelling  the  at- 
tendance of  a  corporation  in  a  court 
of  justice  at  common  law  was  by  a 
dlstrtUnt  of  Its  lands  or  goods. 
Franklin  Union  Nb.  4  v.  Peo..  220  111. 
366,  371,  77  NE  176,  110  AmSR  248.  4 
LRANS  1001  [quot  Cyc]:  Davis  v. 
New  York,  8  N.  Y.  Super.  461  [mod 
9  N.  Y.  Super.  663.  (aft  10  N.  Y. 
Super.  119  [rev  on  other  grounds  14 
N.  Y.  606,  67  AmD  1861)1.  See  also 
Corporations  [10  Cyo  1233]. 

68.  U.  S. — U.  S.  V.  Memphis,  etc., 
R.  Co.,  6  Fed.  237. 

Cal. — Golden  Gate  Cons.  Hydraulic 
Mln.  Co.  V.  Superior  Ct.,  66  Cal.  187, 
3  P  638. 

111. — Franklin  Union  No.  4  v.  Peo., 
220  111.  366,  77  NB  176,  110  AmSR 
248,  4  LRANS  1001. 

Iowa. — Bloomlngton  First  Cong. 
Church  v.  Muscatine,  2  Iowa  69. 

Ky. — Stratton,  etc.,  Co.  v.  Meri- 
wether, 164  Ky.  839,  159  BW  613. 

Md. — ^McKlm  v.  Odom,  3  Bland 
407. 

Mass. — Telegram  Newspaper  Co.  v. 
Com.,  172  Mass.  294.  62  NB  446,  70 
AmSR   280.    44   LRA   169. 

Mich. — Detroit,  etc.,  Plank-Road 
Co.  V.  Detroit  Citizens'  St.  R.  Co..  97 
Mich.   683,   66  NW   940. 

Mo. — Fiedler  v.  Bambrlck  Bros. 
Constr.  Co..  162  Mo.  A.  628,  142  SW 
1111. 

Nebr. — Nebraska  Children's  Home 
Soc.  V.  State,  67  Nebr.  766,  78  NW 
267. 

N.  J. — ^West  Jersey  Tract.  Co.  v. 
Board  of  Public  Works,  68  N.  J.  L. 
636.  37  A  678. 

N.  Y. — Schreiber  v.  Garden,  162 
App.  Div.  817.  137  NYS  747;  Matter 
of  Westminster  Realty  Corp.,  123 
App.  Div.  797,  108  NYS  661;  Peo.  V. 
Albany,  etc.,  R.  Co.,  12  AbbPr  171, 
20  HowPr  368. 

S.  C. — State  V.  Cape  Fear  Lumber 


Co..  72  S.  C.  822,  61  SB  878. 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Wheeling.  13  Gratt.  (64  Va.)  40. 

W.  Va. — State  v.  Baltimore,  etc., 
R.  Co..  73  W.  Va.  1,  6,  79  SB  834 
[clt  Cyc], 

Ont.— Re  Bolton,  23  Ont.  L.  390,  2 
OntWN  827,    18  OntWR  796. 

fa]  Bmison  for  nil«^-"Why."  said 
Hogeboom,  J.,  In  Peo.  v.  Albany,  etc., 
R.  Co.,  12  AbbPr  (N.  Y.)  171,  20  How 
Pr  358,  "cannot  a  corporation  be 
punished  for  contempt?  It  is  said, 
because  it  cannot  be  attached,  that 
is,  personally  seized  or  taken.  This 
shows  no  sufllcient  reason.  In  the 
former  equity  practice  it  sometimes 
became  necessary  to  order  a  corpora- 
tion to  answer  a  bill  In  chancery.  If 
it  refused.  It  was  not  strictly  at- 
tached, as  a  natural  person  would  be, 
but  a  distringas,  or  writ  attthrtrlzing 
a  distress  upon  Its  property,  vms  is- 
sued; this  falling,  a  set  und.  mid 
sometimes  a  third,  was  issued,  and. 
If  all  these  were  Insufnclent,  then 
process  of  sequestration  itas  Is- 
sued against  it,  and  its  property 
sequestered  for  the  benetii  of  the 
aggrieved  narty.  (Barnard  v. 
Darling.  1  Barb.  Ch.  (N.  Y.)  76). 
Why  may  not  process  of  seques- 
traUon  be  issued  against  It,  to 
punish  it  for  contempt  In  violating 
an  injunction,  as  well  as  contempt 
in  refusing  to  answer?  Why  may  it 
not  be  fined  for  contempt,  and  the 
fine  collected  in  the  ordinary  way? 
Corporations  are  often  indicted  for 
neglect  of  duty,  or  for  positive  mis- 
feasance, and  the  punishment,  upon 
conviction,  is  by  the  imposition  of  a 
fine.  The  punishment  by  flne  for  a 
contempt  is  one  of  the  usual  modes 
of  punishment,  and  directly  recog- 
nized by  statute.  (2  Rev.  Stat.,  638.) 
So,  also,  the  sequestration  of  prop- 
erty is  recognized  among  the  ele- 
mentary writers;  and  in  adjudicated 
cases,  as  an  appropriate  and  lawful 
mode  of  punishment  for  a  contempt. 
(Burgess  v.  Smith,  2  Barb.  Ch.  (N. 
Y.)  276,  280;  Peo.  v.  Rogers,  2  Paige 
(N.  Y.)  103;  Lupton  v.  Hescott.  1 
Sim.  &  St.  274,  1  EngCh  274,  67  Re- 
print 111:  Van  Santv.  Eq.  Pr.  686.)" 

[b1  While  oorpotattona  oaimot  be 
Impxiaoasd,  the  punishment  for  con- 
tempt can  be  enforced  just  as  the 
appearance  of  the  corporation  can  be 
enforced  by  either  writ  of  super- 
sedeas or  distringas,  which  latter  Is 
a  writ  addressed  to  the  sheriff  de- 
manding him  to  distrain  on  defend- 
BJit's  goods  and  chattels  to  enforce 
compliance  with  an  order  of  court. 
Fielder  v.  Bambrlck  Bros.  Constr.  <3o., 
162  Mo.  A.  528.  142  SW  1111. 

67.  See  cases  supra  note  66. 

68.  See  cases  supra  note  66;  Infra 
note  69.  See  also  Corporations  [10 
Cyc  1232]. 

88.  U.  S. — Indianapolis  Water  (^. , 
V.  American  Strawboard  Co..  75  Fed. 
972;  U.  S.  V.  Memphis,  etc.,  R.  Co.,  6 
Fed.  237.  And  see  American  Constr. 
Co.  V.  Jacksonville,  etc.,  R.  Co.,  62 
Fed.  937. 

Cal. — Golden  Gate  Cons.  Hydraulic 
Mln.  Co.  V.  Superior  Ct.,  66  Cal.  187, 
3  P  628:  Cowle  v.  Trudeau  [clt  In  31 
AmR  665  notel.  And  see  Seventy- 
Six  Land,  etc,  Co.  v.  Superior  Ct.,  93 
,  Cal.  139.  28  P  818. 

111. — Franklin  Union  No.  4  v.  Peo., 
220   111.   365,    77   NE    176.    110   AmSR 


248,   4  LRANS  lOOl. 

Md. — McKIm  v.  Odom,  3  Bland  407. 

Mass. — Telegram  Newspaper  Co.  v. 
Com.,  172  Mass.  294,  62  NB  446,  70 
AmSR  280,  44  LRA  159;  Jones  v. 
Boston  Mill  Corp.,  4  Pick.  507,  1« 
AmD  358. 

Nebr. — ^Nebraska  Children's  Home 
Soc  V.  State,  67  Nebr.  766,  78  NW 
267. 

N.  J. — West  Jersey  Tract.  Co.  v. 
Camden,  68  N.  J.  L:  636,  37  A  678. 

N.  Y.— New  York  v.  New  York, 
etc.  Perry  Co.,  64  N.  Y.  622; 
Rochester,  etc,  R.  Co.  v.  New  York, 
etc.,  R.  Co.>  48  Hun  190,  16  NYSt 
686;  Taber  v.  Now  York  El.  R.  Co., 
12  Misc.  480,  34  NYS  29  [aff  148  N.  Y. 
784.  42  NE  1093  (rov  on  other  grounds 
14  Miac.  189,  35  NYS  465)];  Peo.  v. 
Albany,  etc.,  R.  Co.,  12  AbbPr  171, 
20  HoivPt  35S.  And  see  Manhattan 
ElPctrJc- Light  Co.  v.  Harlem  Light-. 
Ing  Co..  IS  NYS  371. 

Eng. — Reg,  V.  Birmingham,  etc.. 
R.  Co..  3  Q.  B.  223,  43  BCL  708,  114 
RepHnt  49S.  3  C.  &  P.  469,  38  BCL 
278 

Ont, — Rp  Bnltrvn,  23  Ont  L.  890, 
2  OntWN  827,  18  OntWR  796. 

70.  Peo.  V.  Dwyer,  90  N.  Y.  402; 
Marson  v.  Rochester,  112  App.  Div. 
51,  97  NYS  881  [off  185  N.  Y.  602 
mem,  78  NE  1106  mem].  But  see 
Franklin  Union  No.  4  v.  Peo.,  220  111. 
355,  77  NB  176,  110  AmSR  248.  4 
LRANS  1001  [aff  121  111.  A.  647] 
(holding  that  a  corporation  other 
than  a  municipal  corporation  may  be 
adjudged  guilty  of  contempt  in  case 
of  a  willful  violation  of  an  Injunc- 
tion by  It,  and  may  be  punished  by 
flne). 

[a]  Vhaa  a  municipal  corpora- 
tion was  guilty  of  contempt  for 
violating  an  Injunction  restraining 
it  from  moving  the  house  of.  an  in- 
dividual through  its  public  streets, 
thereby  endangering  the  shade  trees 
on  the  side  of  a  street  In  front  of 
an  owner's  premises.  Marson  v. 
Rochester,  112  App.  Div.  61,  97  NYS 
881  [aff  186  N.  Y.  602  mem,  78  NB 
1106  meml. 

71.  Stale  V.  Cutler,  IS  Kan.  131; 
Davis  V,  New  York,  8  N.  Y.  Super. 
461  [mod  9  N.  Y.  Super.  663  (aft  10 
N.  Y.  Super.  119  [rev  on  other 
grounds,  14  N.  Y.  606.  67  AmD 
186])];  Simon  v.  Aldlne  Pub.  Co.,  14 
Daly  279,  8  NYSt  377,  12  NYCivProc 
290;  Hynes  v.  Fisher,  4  Ont.  78 
(members  of  labor  union). 

7a.  Peo.  V.  Dwyer,  90  N.  Y.  402; 
Marson  v.  Rochester,  112  App.  Div. 
51,  97  NTS  881  [aff  185  N.  Y.  608 
mem.  78  NB  1106  mem]. 

73.  Telegram  Newspaper  Co.  v. 
Com..  172  Mass.  294,  62  NE  445,,  70 
AmSR  280,  44  LRA  159;  Fulder  v. 
Bambrlck  Bros.  Constr.  Co.,  162  Mo. 
A.  528,  142  SW  1111. 

74.  Simon  v.  Aldlne  Pub.  Co.,  14 
Daly  279,  8  NYSt  377,  12  NYCivProc 
290;  Smith  v.  Butler,  Comb.  326,  90 
Reprint  607;  and  cases  infra  notes 
76-83. 

[a]  Offloars  oommlttliir  coutenpt 
under  the  corporats  nam*  are 
liable.  Simon  v.  Aldlne  Pub.  Co.. 
14  Daly  279,  8  NYSt  377,  12  NY(3lv 
Proo   290. 

[b]  Wli»t  app— Tanes  wlU  fit* 
jnzlsdletloii  over  oAoer.— Where  It 
appeared  that  defendant.  In  a  pro- 
ceeding for  contempt,  was  the  pres- 
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been  applied  to  officers  of  a  municipal  corporation." 
In  order  to  include  the  officers  and  agents  of  a  cor- 
poration in  an  injunction  order  directed  against 
the  corporation,  it  is  usual  to  lay  the  restraint  or 
command,  not  only  on  the  corporation  itself  but, 
also  on  its  officers,  agents,  and  servants;  and  it  is' 
understood  that  in  the  case  of  its  violation  not 
only  the  corporation  itself  is  amenable  to  punish- 
ment, but  also  its  'officers,  agents,  and  servants, 
whether  parties  to  the  proceeding  or  not,  provided 
they  have  knowledge  of  the  terms  of  the  order  and 
disobey  it  willfully/*  Wheb,  however,  the  mana- 
ger of  a  corporation  has  full  charge  thereof,  he 
alone  will  be  held  for  contempt  for  directions  given 
by  him.^  So  where  the  president  alone  of  a  bank- 
ing corporation  violates  a  court  order  which  is 
directed  to  the  officers  and  managers  of  the  bank, 
without  the  knowledge  or  subsequent  approval  of 
the  other  managers,  the  president  alone  will  be 
held;"  but  disobedience  of  a  writ  of  mandamus 
by  the  president  of  a  corporation  who  cannot  by 
himself,  without  a  majority  of  the  board  of  direc- 
tors, perform  the  act  required  by  the  writ,  is  not 
contempt  when  the  directors  are  not  served.'"  It 
has  also  been  held  that  the  officers  of  a  cotporation 
which  is  a  party  to  a  suit  in  equity  in  which  it  has 
been  ordered  to  permit  an  inspection  of  its  pro]>- 
erty  are  bound  by  such  order,*"  although  not  per- 
sonally parties  to  the  suit,'^  and  may  be  subjected 
to  punishment  for  contempt,  where,  having  the 
power  to  require  compliance  with  it  by  the  com- 
pany, they  refuse  so  to  do;"*  but,  on  the  other  hand, 


Ident  of  an  Inaolvent  cororatlon,  and 
that  a  rule  nlat  had  been  served  on 
him  to  show  cause  why  he  should 
not  turn  over  the  assets  of  the  cor- 
poration to  a  receiver,  In  accordance 
with  an  order  previously  entered 
against  the  corporation,  and  he  came 
into  court,  answered  in  his  individual 
capacity,  and  toolc  part  In  the  pro- 
ceedings by  objecting  to  evidence 
and  cross-ezamlninK  witnesses,  It 
was  held  that  the  courf  acquired  such 
lurisdlctlon  over  him  as  would 
authorize  it  to  deal-  with  him  for 
contempt  In  not  obeying  the  order. 
Tolleson  v.  ^People's  Sav.  Bank,  86 
Ga.   171.   11   6E  699. 

76.  Peo.    V.   Dwyer,    90   N.   T.    402. 
[a]      Tha     maTor    and     oonunoa 

oonnoU  of  a  city  are  bound  by  an 
injunction  issued  against  the  city, 
and  are  guilty  of  contempt  If  they 
Violate  It.  Peo.  v.  Dwyer,  90  N.  T. 
402. 

78.  4  Wait  Pr.  p  206  [quot  Tol- 
leson v.  People's  Sav.  Bank,  86  Ga. 
171,  11  SE  5991;  Helnze  v.  Butte, 
eta,  Mln.  Co..  129  Fed.  274^  63  CCA 
388  [certiorari  den  194  U.  S.  £32 
mem.  24  SCt  856  mem.  48  L..  ed. 
1159  memj;  McKIm  v.  Odom,  3  Bland 
<Md.)  407;  Re  Bolton,  28  Ont.  1.. 
890.    t    OntWN    827,    18    OntWR    796. 

77.  Sercomb  v.  Catlin,  128  111.  666, 
21  NE  606,  16  AmSR  147. 


7B.  Una  v.  Dodd,  39  N.  J.  Eg.  178 
[rev  on  other  grounds  40  N.  J.  Eq. 
672.   5  A  156]. 

79.  Demorest  v.  Midland  R.  Co., 
10  Ont.  Pr.  82. 

80.  Helnze  v.  Butte,  etc..  Mln.  Co.. 
129  Fed.  274,  63  CCA  388  [certiorari 
den  194  U.  S.  632  mem,  24  SCt  866 
mem.  48   L.  ed.   1159  mem]. 

Bl.  Heinxe  v.  Butte,  etc..  Min.  Co., 
129  Fed.  274,  63  CCA  388  [certiorari 
den  194  U.  S.  632  mem.  24  SCt  866 
mem.   48  L.  ed.   1169  mem]. 

sa.  Heinze  v.  Butte,  etc.,  Mln.  Co., 
129  Fed.  274.  63  CCA  188  tcertlorarl 
den  194  U.  S.  632  mem.  24  SCt  866 
mem.  48  Lk  ed.  1169  mem]. 

83.  Hughson  V.  Peo.,  91  111.  A. 
396. 

84.  Watson  v.  Citisens'  Sav.  Bank., 
S  S.   C.   169. 

[a]     Thna   it   has  been   held   that 


where.  In  an  action  by  a  creditor 
against  a  banking  corporation,  to 
wind  up  its  affairs  on  the  ground 
of  insolvency,  a  temporary  order  is 
made,  restraining  defendant,  its  of- 
ficers and  agents,  from  paying  out 
the  funds  or  othewise  disposing  of 
the  effects  of  the  corporation,  ft  is 
a  constructive  contempt  by  the  at- 
torneys of  defendant  to  advise  its 
ofllcers  and  shareholders  to  file  a 
petition  in  bankruptcy,  with  a  view 
of  removing  its  property  beyond  the 
jurisdiction  of  the  court,  but  not  a 
contempt  of  such  nature  as  to  war- 
rant their  suspension  or  removal  as 
attorneys.  Watson  v.  Citizens'  Sav. 
Bank,  6  8.  C.   159. 

Attoxaaya  as  otBoars  of  oonrt  see 
infra  |  64.  ' 

86.  Re  Hooley,  7»  L.  T.  Rep.  N.  S. 
806. 

86.  Small  y.  American  Musicians 
Federation,  6  Ont.  L.  466,  2  OntWR 
278. 

87.  Patterson  v.  Wyoming  Valley 
Dlst.  Council,   31   Pa.  Super.  112. 

88.  U.  S.— In  re  Watts,  190  U.  S. 
1,  23  SCt  718,  47  L.  ed.  933  (not  con- 
tempt where  advice  given  In  good 
faith  to  state  courts  results  In 
defiance  of  federal  court's  order  by 
former):  Leber  v.  U.  S.,  170  Fed.  881, 
96  CCA  57;  Ex  p.  Davis,  112  Fed. 
139;  Anderson  v.  Comptols,  109  Fed. 
971.  48  CCA  1,  111  Fed.  998,  60  CCA 
76. 

Cal.— In  re  Shay,  160  Cal.  899.  117 
P  442;  Lamberson  v.  Tulare  County 
Super.  Ot..  151  Cal.  458,  91  P  100,  11 
LRANS    619. 

Ind. — Mahoney  v.  State,  33  Ind.  A. 
655,   72   NB  151,   104  AmSR  276. 

La. — State  v.  Richardson.  125  lia. 
644,  51  S  673;  State  v.  Reid,  118  La. 
827.  43  S  455  (district  attorney). 

Mich. — Nichols  v.  Grand  Rapids 
Super.  Ct.,  89  NW  691. 

Minn. — State  v.  Hennepin  County 
Dlst.  Ct.,  110  Minn.  446,  126  NW 
1020. 

Mont. — State  v.  Tenth  Judicial 
Dist.  Ct,  61  Mont.  196,  149  P  973. 

Mo. — In  re  Clark.  208  Mo.  121.  106 
SW  990,  15  LRANS  389  (willfully 
delaying  proceedings). 

N.  M. — Terr.  v.   Clancey,   7  N.   M. 


it  has  been  held  that  an  officer  of  a  corporation  is 
not  liable  for  contempt  solely  because  of  his  refusal 
to  act,  without  authority  from  the  corporate  body, 
on  an  order  of  court  diirected  against  the  corponk- 
tion  alone.** 

The  attorneys  of  a  corporation  may  be  made 
amenable  to  process  of  contempt,  not  so  much  on  the 
ground  of  being  agents  of  the  corporation,  as  on 
the  ground  0i  being  officers  of  the  conrt,  and  privy 
to  the  proceedings  before  the  court  in  which  they 
represent  the  corporation  as  counseL** 

A  limited  company  cannot,  it  has  been  held  in 
England,  be  committed  for  contempt.''^ 

An  nnincMiiporated  association,  incapable  of  being 
sued  as  a  body,  cannot  be  held  for  contempt,^  al- 
though the  individual  members  of  an  unincorporated 
association,  who  have  been  active  in  its  management, 
may  be  punished  for  a  contempt  of  conrt  committed 
by  the  organization." 

[i  54]  C.  Officers  of  Court.  Attorneys,  are  pun- 
ishable as  officers  of  court  for  contempts  committed 
by  them.^  It  has  been  held  that  an  attorney  who 
advises  a  course  which  results  in  contempt  is  himself 
guilty  of  contempt;"  but  since  an  attorney  has  the 
right  to  advise  his  client  as  to  the  validity  «f  an 
order  of  court  or  writ  issued  under  its  authority 
which  affects  his  client's  interest,""  the  correct  rule 
seems  to  be  that  he  is  not  guilty  of  contempt  in 
advising  a  client  in  good  faith  that  a  judicial  order 
or  writ  is  illegal  and  void,  although  his  judgment 
may  be  erroneous.'^  If,  however,  an  attorney  does 
not  content  himself  with  giving  advice '  as  to  the 

680.  87  P  1108. 

N.    T. — ^Lowenthal    v.    Hodge,    120 
App.  Dlv.   304,  106   NTS  120;  Peo.  v. 


Newburger,  98  App.  Dlv.  92.  90  NTS 
740;  Nuccio  v.  Porto,  72  App.  Dlv. 
88.  76  NTS  96;  Reynolds  v.  Parkes, 
2  Dem.  Surr.  899. 

Okl.— Rogers  v.  State,  8  Okl.  Cr. 
226,  127  P  365. 

Philippine. — ^Matter  of  Aguas.  1 
Philippine  1. 

Porto  Rico. — ^Ez  p.  Carasqullla,  C 
Porto  Rico  Fed.  288. 

R.  I. — Chafee  v.  Quldnick  Co.,  H 
R.  I.  442. 

Tex. — Northcutt  v.  State,  70  Tex. 
Cr.  677,  168  SW  1004;  Dillon  v.  State. 
6  Tex.  65;  Smith  v.  Brown,  3  Tex. 
360.  49  AmD  748. 

Eng. — In  re  Freston,  11  Q.  B.  D. 
546:  Matter  of  Ludlow  Charities,' 2 
Myt.  &  C.  816,  14  EngCh  816,  40  Re- 
print 681. 

Ont.— Re  Solicitor,  21  Ont.  L.  25S, 
16  OntWR  287;  Ke  Mclntyre,  2  Ont. 
Pr.  74. 

See  also  supra  {(  8,  12,  13,  42;  and 
generally  Attorney  and  Client  i| 
264—281. 

[a]  District  attornsy. — There  Is. 
no  law  or  rule  of  public  policy  ex- 
empting a  district  attorney  or  an 
acting  district  attorney  from  the 
penalty  for  contempt  of  court.  State 
V.  Reid.  118  La.  827.  43  B  466. 

[b]  rorelgn  attorneys  permitted 
by  court  to  appear  and  try  cases  are 
for  the  purpose  of  contempt  to  be 
held  officers  of  court.  Chafee  ▼. 
Quidnlck  Co..  13  R.  I.  442. 

89.  Peo.  V.  Tenth  Judicial  Dlst. 
Ct,  29  Colo.  182.  68  P  242. 

90.  See  infra  note  91. 

91.  Leber  v.  U.  S..  170  Fed.  881,  96 
CCA  57;  In  re  Noyes,  121  Fed.  209,  57 
CCA  445;  Anderson  v.  Comptols,  109 
Fed.  971,  48  CCA  1,  111  Fed.  998.  50 
CCA  76;  SIdway  v.  Sldway,  156  App. 
Dlv.  875.  141  NTS  891;  State  v.  North 
Shore  Boom,  etc.,  Co.,  56  Wash.  1,  103 
P  426.  107  P  196. 

[a]  Xllastrationa. — (1)  Where  a 
husband,  against  whom  an  Interloc- 
utory decree  of  divorce,  Hxlng  per- 
manent alimony,  had  been  rendered, 
gave  a  mortgage  on  his  individual  in- 
terest   to   secure   his   mother   for  a 
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validity  of  the  order,  bnt  advises  its  disobedience, 
he  is  guilty  of  contempt  equalfy  with  his  client. 
The  acts  of  "an  attorney  not  performed  in  his  ofScial 
capacity  do  not  subject  him  to  punishment  for  con- 
tempt as  an  officer  of  court."  An  attorney  for  a 
receiver  is  not  subject  to  attachment  and  fine  for 
contempt  for  violation,  in  the  receiver's  behalf,  of 
the  process  of  a  court  other  than  that  which  ap- 
pointed such  receiver.**  Other  officers  of  court  arie 
likewise  punishable  for  contempts  committed  by 
them,  such  as  clerks,'*  court  depositories,"  officers 
in  charge  of  witnesses  under  rule,*'  receivers,''  or 
sheriffs,  although  they  will  not  be  punished  for 
contempt  because  of  an  official  error  made  in  good 
faith  without  intention  to  willfully  disobey  a  man- 
date of  the  court.*  Judges  are  liable  for  contempts 
committed  by  them  whether  they  are  judges  of  a 
trial  ^  or  an  appellate  court.'     The  keeper  oi  a 


valid  debt,  and  conveyed  his  equity 
to  his  cotenants,  brothers  and  sis- 
ters, for  a  valuable  consideration, 
and  thon  left  the  state  and  did  not 
pay  alimony,  a  brother,  a  lawyer, 
who  advised  the  driving  of  the  mort- 
gatre  and  the  purchase  by  the  coten- 
ants, was  not  guilty  of  contempt  of 
court.  In  the  absence  of  any  evidence 
that  he  had  advised  the  husband  to 
leave  the  state  and  to  refuse  to  pay 
alimony.  Sidway  v.  Sidway,  156 
App.  Div.  375,  141  NTS  391.  (2)  Ad- 
vice of  attorneys  to  a  state  court, 
pursuant  to  which  t)\at  court  com- 
pelled the  surrender  <by  a  receiver  in 
bankruptcy  which  had,  without  the 
consent  of  the  state  court,  been  vol- 
untarily turned  over  to  him  by  a  re- 
ceiver appointed  by  such  court,  can- 
not be  deemed  to  constitute  contempt 
of  the  bankruptcy  court,  where  there 
is  no  evidence  that  their  advice  was 
given  otherwise  than  in  good  faith 
and  in  the  discharge  of  their  duty  as 
counsel.  In  re  Watts,  190  U.  S.  1,  23 
set  718,  47  L.  ed.  »IS.  (3)  An  attor- 
ney is  guilty  of  no  wrongful  act  in 
advising  his  client  of  his  legal  rights 
and  remedies:  and  hence  is  not  guilty 
of  contempt  tor  advising  his  client  to 
file  a  petition  in  bankruptcy  or  in 
actually  filing  the  petition,  although 
tlie  client  was  undergoing  examina- 
tion in  supplementary  proceedings, 
and  had  been  enjoined  from  dispos- 
ing of  or  transferring  any  property. 
In  re  Kepecs,  123  NTS  872. 

[b]  An  attorney  for  a  >«o«lv*x, 
who  advised  his  client  that  in  his 
opinion  a  writ  of  supersedeas 
granted  by  an  appellate  court  on  ap- 
peal from  the  order  making  his  ap- 
pointment was  void  because  the  order 
was  not  appealable,  and  that,  even  if 
valid,  it  did  not  require  him  to  turn 
over  certain  property  in  his  hands, 
but  who  did  not  advise  the  receiver 
as  to  what  his  action  ehouldbe  or  to 
disobey  the  writ,  did  not  thereby  go 
beyond  the  legitimate  privilege  of 
an  attorney  in  giving  legal  advice, 
and  was  not  guilty  of  a  contempt  of 
court.  In  re  Noyes,  121  Fed.  209,  B1 
CCA  445. 

re]  An  attomar  wlio  la  •  atoek- 
lioldar  of  a  oorporation  and  also  at- 
torney for  it  is  not  liable  for  his  act 
in  advising,  in  good  faith,  the  act 
which  constitutes  a  contempt  on  the 
part  of  the  corporation  and  its  offi- 
cers, since  an  attorney  is  not  liable 
for  mistake  in  advice.  State  y. 
North  Shore  Boom,  etc.,  Co.,  55 
Wash.  1,  103,  P  426,  107  P  196. 

93,  Anderson  v.  Comptois,  109 
Fed.  971.  48  CCA  1,  111  Fed.  998,  50 
CCA  76;  Wenar  v.  Pohl,  1  Porto  Rico 
Fed.  84,  and  cases  supra  note  91. 

[a]  Tlnui  an  attorney  is  guilty 
of  contempt  if  he  goes  beyond  the 
right  to  advise  in  matters  of  law, 
and,  actuated  by  a  spirit  of  resist- 
ance, counsels  or  conspires  with  his 
client  or  others  to  disobey  an  order 
of    court   and    obstruct    its    enforce- 


ment. Anderson  v.  Comptois,  109 
Fed.  971,  48  CCA  1,  111  Fed.  998,  60 
CCA  76. 

93.  State  v.  Parsons,  48  W.  Va, 
275,  37  SB  648;  State  v.  Hansford,  43 
W.  Va.  773.  28  SE  791  (both  cases 
holding  that  the  mere  drafting  of  a 
petition  by  an  attorney  directed  to 
a  trial  Judge,  to  be  signed  by  citizens 
generally  not  parties  to  th&  cause, 
asking  In  respectful  language  for  a 
new  trial,  is  not  contempt,  under  a 
statute  providing  that  summary  pun- 
ishment as  at  common  law  can  be  im- 
posed by  courts  In  case  of  misbe- 
havior of  an  offlcer  of  the  court  In 
his  official  character,  since  the  attor- 
ney, although  an  officer  of  the  court, 
did  not  draw  the  petition  as  an  attor- 
ney at  law). 

94.  Atwood  V.  State,  59  Kan.  728, 
64  P  1057,  69  AmSR  398. 

96.  Ark. — State  v.  Simmons,  Jt 
Ark.  265. 

Qa. — In  re  Contempt  by  Two 
Clerks,  91  Qa.  118,  18  SB  976. 

Ill.-^Ex  p.  Thatcher,  7  111.  167. 

N.  M. — Territory  v.  Clancey,  7  N. 
M.   680,   37  P  1108. 

Tex. — ^Kruegel  v.  Williams,  (Civ. 
A.)  153  SW  903;  Northcutt  v.  Btatei 
70  Tex.  Cr.   577,  158  SW  1004. 

See  also  Clerks  of  Courts  (901. 

[a]  Tlins  failure  and  refusal  of  a 
clerk  to  issue  an  alias  execution  on 
a  judgment  in  his  office,  providing 
for  collection  by  execution,  in  the 
absence  of  legal  excuse,  constitutes 
a  contempt.  Kruegel  v.  Williama, 
(Tex.  Civ.  A.)  153  SW  90S. 

96.  Southern  Dev;  Co.  v.  Houston, 
etc.,  R.  Co.,  27  Fed.  344  [app  dlsm 
136  U.  S.  650,  10  set  1074,  34  L..  ed. 
551]:  In  re  Western  Mar.,  etc.,  Ins. 
Co.,  38  111.  289. 

97.  Cross  v.  State,  11  Tex.  A.  84. 

98.  Tindall  v.  Westcott,  113  Oa. 
1114,  39  SE  450.  65  LRA  225;  Peo.  v. 
Zimmer,  238  111.  607.  87  NE  845;  Ex 
p.  Haley,  99  Mo.  150.  12  SW  667; 
Clark  v.  Bininger,  43  N.  Y.  Super.  1.26 
taff  75  N.  Y.  344]. 

See  also  Receivers  [34  Cyc  4601. 

[a]  Th*  mlaapinropzlatlon  of  a 
fond  1)y  a  receiver  committed  to  his 
keeping  is  contempt.  Tindall  v. 
Westcott,    113    Ga.    1114,    39    SE    450, 

55  LRA  225. 

ib]  Kegleot  or  refusal  to  comply 
b  orders  of  the  court  by  a  receiver 
subjects  him  to  punishment  by  fine 
and  imprisonment  for  contempt. 
Clark  v.  Bininger,  43  N.  Y.  Super.  126 
[aft  75  N.  T.  344]. 

99.  U.  S. — Ex  p.  Shores,  195  Fed. 
627:  In  re  Wilk,  155  Fed.   943. 

Ark. — In  re  Lawson,   3  Ark.  363. 
Ga. — Hunter    v.    Phillips,    66    Ga, 
634. 

N.  Y.— In  re  Leggat,  162  N.  Y.  437, 

56  NB  1009,  31  NYCivProc  6;  Dun- 
ford  V.  Weaver,  84  N.  Y.  445  [aft  21 
Hun  349];  Peo.  v.  Stone,  10  Paige 
606. 

Philippine. — ^tr.  S.  T.  Manalo,  16 
Philippine    664. 


county  jail  of  a  state  who  receives  United  States 
prisoners,  and  who  is  paid  for  their  maintenance, 
may  be  punished  for  contempt,  as  an  officer  of  the 
United  States  court,  for  inflicting  cruel  treatment 
on  such  prisoners.*  It  has  been  held  that  an  officer 
who  gives  information  of  the  issuance  of  a  warrant 
of  one  charged  with  a  crime,  thereby  enabling  such 
person  to  escape,  is  guilty  of  contempt;'  bnt  a  cus- 
toms inspector,  assisted  by  an  ^inspector  of  the  de- 
partment of  commerce  and  labor,  while  executing  a 
search  warrant  to  discover  goods  illegally  imported, 
is  not  subject  to  punishment  for  contempt  as  an 
officer  of  the  federal  courts.* 

[$55]  D.  Persons  Acting  in  Fiduciary  Oapao* 
ity.  Likewise  it  is  equally  well  settled  that  persons 
occupying  fiduciary  relations  may  be  punished  for 
contempt  for  failure  to  properly  perform  the  trust 
imposed  on  them,  such,  for  example  as  executors, 

5.  C. — Rice  V.  McClintock,  Dudl. 
354;  Thomas  v.  Aitken,  Dudl.  292. 

Tex. — Ex  p.  Brandenburg,  63  Tex. 
Cr.  577,  140  SW  780  (facts  held  not 
constituting  contempt);  Sparks  v. 
State,  (Cr.)  60  SW  246. 

Wis. —  State    V.  Brophy,  38  Wis.  413. 

See  also  Sheriffs  and  Constables 
[35  Cyc  1867). 

[a]  Snle  appUadi  (l)  To  a  city 
marshal.  In  re  Wilk,  155  Fed.  943. 
(2)  To  a  deputy  sheriff  negligent  In 
falling  to  arrest  witness  for  disobey- 
ing subpoena,  and  in  falling  to  re- 
port to  the  court  reason  of  failure. 
U.  S.  V.  Manalo,  16  Philippine  664. 

[b]  A  •herUr  wbo  ducliarrea  » 
oxuoasT  ta.  olMdleao*  to  »  toIA  oidar 
declaring  the  commitment  void  and 
dischar^ng  the  prisoner  is  guilty  of 
contempt.  In  re  Leggat,  162-  N.  Y. 
437,  66  NB  1009,  31  NYCivProc  6  [rev 
47  App.  Div>  381,  62  NYS  208,  30  NY 
ClvProc  108]. 

1.  Richards  v.  U.~8.,  126  Fed.  106, 
61  CCJ»  161;  Oswego  Second  Nat. 
Bank  v.  Dunn,  63  HowPr  434,  2  NY 
ClvProc  259  [rev  on  other  grounds 
29  Hun  629,  4  NYCivProc  378  (rev 
on  other  grounds  97  N.  Y.  149,  49 
AmR  517)1;  Re  Clearwater  Election, 
6  Alta.  L.  431.  And  see  Boone  v. 
Riddle,  86  SW  978,  27  KyL.  828 
(holding  that  the  jailer  of  C  county 
who,  on  the  advice  of  the  circuit 
court  of  that  county,  disobeys  the 
order  of  the  circuit  court  of  B  county 
to  surrender  for  trial  for  felony  in 
the  B  circuit  court  a  prisoner  con- 
fined In  the  C  court  prison  awaiting 
trial  for  a  misdemeanor  in  the  C  cir- 
cuit court,  should  not  be  punished 
for  contempt). 

"Mlsbehttvior  in  office,  willful  neg- 
lect of  duty  and  disobedience  to  a 
lawful  mandate  of  the  court,  all  im- 
ply t>ad  faith,  and  not  a  simple  mis- 
take or  error  of  judgment.  If  a 
party  to  an  action  is  injured  by  a 
mistake  of  the  sheriff  in  the  dis- 
charge of  an  official  duty,  he  can  hold 
him  and  his  sureties  liable  in  dam- 
ages, but  cannot  proceed  against  him 
as  for  a  contempt."  Oswego  Sfccortd 
Nat.  Bank  v.  Dunn,  63  HowPr  434, 
442,  2  NYCivProc  259  [rev  on  other 
grounds  29  Hun  529,  4  NYCivProc 
378  (rev  on  other  grounds  97  N.  T. 
149,    49   AmR   517)]. 

a.  In  re  File,  11  Ga.  A.  666,  76  SE 
397  (holding  a  judge  of  the  superior 
court  guilty  of  contempt  for  publish- 
mg  a  scandalous  article  reflecting  on 
the  judges  of  the  supreme  court). 

3.  Ex  p.  Vanwart,  35  N.  B.  78 
(holding  that  a  judge  of  the  supreme 
court  was  guilty  of  contempt  for 
failing  to  obey  an  order  to  appear 
for  examination  as  a  judgment 
debtor). 

4.  In  re  Birdsong,  S9  Fed.  699,  4 
LRA  628. 

6.  State  T.  O'Brien,  87  Minn.  161, 
91  NW  297. 

6.  In  re  Chin  K.  Shue,  199  Fed. 
282   (under  36  St.  at  L.   1163   c  231). 


For  latw  esaaa,  OavvIopaMnta  and  oIumcm  in  the  law  see  oamulativa  Annotations,  same  title,  page  and  note  number. 
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administrators/  guardians,'  tmstees,"  and  referees.^"  | 

V.    DEFENSES 


[$56]  A.  InGeneraL  Errors  and  irregularities  in 
the  original  proceedings  constitute  no  defense  to  sub- 
sequent proceedings  for  contempt  based  thereon;*^ 
nor  does  the  contention  that  the  language  of 
the  court  was  provoking  and  detrimental  to  the 
interest  Of  one  of  the  parties  have  any  weight  as 
a  defense.'*  Where  the  contempt  is  based  on  an 
allied  libelous  publication,  the  truth  of  the  matters 
published  has  been  held  to  constitute  a  defense,'* 
but  according  to  the  weight  of  authority  this  is  no 
defense."  Inability  to  comply  with  an  order  is 
generally  a  good  defense  in  contempt  proceedings, 
where  such  inability  is  not  occasioned  by  the  fault 
of  the  party  charged.'"  Also  that  the  acts  or  eon- 
duct  were  not  done  in  the  presence  of  the  court," 


or  were  done  or  committed  after  the  cause  was 
ended,'^  may  constitute  a  defense. 

[$  57]  B.  Advice  of  Counsel.  The  fact  that  a 
contemner  acted  under  the  advice  of  counsel  is  gen- 
erally no  defense  to  a  proceeding  for  contempt," 
especially  where  it  appears  that  the  attorney  was 
without  the  necessary  papers  to  form  an  opinion  or 
without  time  to  deliberate  on  the  question,  and 
heard  only  the  contemner's  ver^on  of  the  affair," 
but  there  are  cases  in  which  a  modification  of  the 
general  rule  has  b«».en  recognized."  Where,  however, 
the  contemner  has  acted  in  good  faith  on  the  ad- 
vice of  his  counsel  such  fact  may  be  considered  by 
the  court  in  determining  the  punishment,"  but  not 
if  the  facts  and  circumstances  show  that  it  is  merely 


7.  Cal.— Ex  p.  Smith,  53  Cal.  204. 
Ga. — Everett  v.  Sparks,  107  Ga.  48, 

32   SE   878,    78   AmSR   107. 

Hawaii.— Ahl's  Est..  19  Hawaii  232. 

La. — Tousanne'B  Succ,  36  La.  Ann. 
420;  Lobit  v.  CaBtille.  14  La.  Ann. 
77». 

Miss. — ^Vertner  v.  Martin,  18  Miss. 
103. 

N.  T. — In  re  People's  Trust  Co.,  37 
Misc.  2*9,  75  NTS  264;  In  re  Monell. 
28  Misc.  308,  69  NTS  981;  Matter  of 
Hahlin,  68  HowPr  601. 

See  also  supra  i  13. 

[a]  inian  asMmtor  to  not  nUtr- 
— ^An  executor  who  was  Indebted  to 
his  testator,  but  who  became  in- 
solvent after  taking  charge  of  the 
estate,  would  not  De  amenable  to 
contempt   proceedings   for   failure  to 

?ay  the  debt,  he  having  accounted 
or  all  moneys  of  the  estate  received 
by  him.  In  re  Rugg,  3  NYSt  224,  4 
Dem.  Surr.   106. 

8.  Hand  v.  Haughland,  87  Ark. 
106,  112  SW  184:  Lelter**  App.,  10 
'WklyNC  (Pa.)  226.  See  also  supra 
I  13;  Guardian  and  Ward  [21  Cyc 
152]. 

».  In  re  Rugg,  3  NTSt  224.  4 
Dem.  Surr.  105;  McDonald  v.  Lan- 
caster Separate  School  Trustees,  86 
Ont.  L.  614,  9  OntWN  444  (school 
trustees);   and  supra   I   18. 

10.  Stafford  v. ,  Hesketh,  1  Wend. 
(K.  T.)  71;  Thompson  v.  Parker,  8 
Johns.   (N.  T.)   260;  and  supra  {  13. 

11.  (mrlstensen  v.  Peo..  114  III. 
Ai  40  [aff  216  111.  364,  76  NE  108,  108 
AmSR  219,  3  AnnCas  966];  and  supra 
{  16. 

XnvaUdity  of  mandate  or  order  see 
supra  fi   14-17. 

Wami  of  -jnxiadlotloa  see  supra 
t  37. 

12.  Dodge  V.  State,  140  Ind.  284, 
39   NE   746. 

13.  See  supra 

14.  See  supra 
IB.     See  supra  ii  28,  24 

16.  See   supra    !    40 

17.  See  supra  I  46. 

18.  U.  S. — In  re  Home  Discount 
Co..  147  Fed.  638;  Calculagraph  Co. 
V.  Wilson,  136  Fed.  196  (particularly 
where  defendant  has  attempted  to  go 
as  far  as  he  dared  without  disobey- 
ing order) ;  Royal  Trust  Co.  v.  Wash- 
bum,  etc.,  Co.,  113  Fed.  531  [mod  on 
other  grounds  139  Fed.  865,  71  CCA 
579];  Kiellman  v.  Rogers,  106  Fed. 
775.  45  CCA  616-  Rodgers  V.  Pitt,  89 
Fed.  424;  Bate  Refrigerating  Co.  V. 
Gillett,  30  Fed.  6S3. 

Pla. — Continental  Nat.  Bldg.,  etc., 
Assoc.  V.  Scott,  41  Fla.  421,  26  S  726. 

111.— Peo.  V.  Seymour,  272  111)  295, 
111  NE  1008. 

Iowa. — Carr  v.  Van  Bnren  County 
Dlst.  Ct.,  147  Iowa  668.  126  NW  791. 
AnnCasl913D  378;  State  v.  Cahlll. 
131  Iowa  286,  289,  108  NW  .453  [cit 
Cj-c]. 

Kan. — In  re  Merkle,  40  Kan.  27,  19 
P  401. 

La. — State  v.  Richardson,  125  La. 
«44.  61   S  673. 

N.  H. — Buffum's  Case,  18  N.  H.  14. 


I  44. 
I  44. 
Ii  28, 


N.  J. — ^West  Jersey  Tract.  Co.  v. 
Camden,  68  N.  J.  L.  636.  37  A  678; 
Cape  May,  etc.,  R.  Co.  v.  Johnson, 
35  N.  J.  Eq.  422;  McKlllopp  V.  Tay- 
lor,   25   N.   J.   Eq.   139. 

N.  M.— Terr.  v.  Clancy,  7  N.  M.  680, 
37   P   1108.  I 

N.  T. — Stolts  V.  Tuska.  82  App. 
Dlv.  81,  81  NTS  638;  Matter  of 
Grans,  78  App.  Dlv.  399,  79  NTS  899; 
Coffin  V.  Bursteln,  68  App.  Dlv.  22, 
74  NTS  274;  Power  v.  Athens,  19  Hun 
166;  Billings  v.  Carver,  64  Barb.  40; 
Peo.  V.  Compton,  8  N.  T.  Super,  612 
[afr  9  N.  T.  268,  69  AmD  5861;  Capet 
V.  Parker,  6  N.  T.  Super.  662;  New 
Tork  Mall,  etc.,  Transp.  Co.  v.  Shea, 
23  Misc.  15,  49  NTS  951  [rev  on 
other  grounds  30  App.  Dlv.  874,  62 
NTS. 6];  Lansing  v.  Easton,  7  Paige 
364;  Rogers  v.  Paterson,  4  Paige  460; 
Hawley  v.  Bennett,  4  Paige  163;  Rey- 
nolds V.  Parkes,  2  Dem.  Surr.  399. 

N.  C— Delosier  v.  Bird,  183  N.  C. 
689,  31  SE  834;  Green  v.  Griffln,  96 
N.  C.  60. 

Oh.— Myers  v.  State,  46  Oh.  St.  473, 
22  NE  43,  15  AmSR  638:  State  v. 
Post,  6  OhS&CP  200,  4  OhNP  157. 

Porto  Rico. — Ex  p.  CarasquiUa,  6 
Porto  Rico  Fed.  288. 

R.  I. — Starkweather  v.  Williams, 
31    R.  I.   134.   76  A  662. 

S.  C. — Columbia  Water  Power  Co. 
V.  Columbia,  4  S.  C.  388.  ^ 

Tex. — Edrlngton  v.  Prldham,  65 
Tex.  612. 

W.  Va. — State  v.  Harper's  Ferry 
Bridge  Co.,  16  W.  Va.  864. 

Wyo. — Laramie  Nat.  Bank  v.  Steln- 
holf,  7  Wvo.  464,  68  P  299. 

Ont. — Shaw  v.  Union  "Trust  Co.,  35 
Ont.  L.  146,  9  OntWN  278. 

[a]  Bmuiob  for  ml*.— "So  far  as 
the  rights  of  'the  party  have  been 
affected  by  the  breach  of  an  injunc- 
tion, it  Is  no  defence  to  the  person 
who  has  been  guilty  of  violating  the 
same,  that  he  did  it  under  the  ad- 
vice of  counsel:  although  if  he  has 
acted  in  good  faith,  it  may  be  sufll- 
clent  to  protect  blm  from  punish- 
ment as  for  a  criminal  contempt. 
The  rights  of  parties  must  be  pro- 
tected against  the  wrongful  acts  of 
the  adverse  party,  although  he  may 
have  acted  under  the  advice  of  coun- 
sel." Hawley  v.  *Berinett,  4  Paige 
(N.  Y.)   163,  165. 

[b]  Tims  in  proceedings  to  re- 
move a  city  comptroller  from  office 
for  payment  of  a  judgment  in  viola- 
tion of  a  supersedeas  staying  such 
payment.  It  was  no  defense  that  he 
had  been  advised  in   this  course  by 


the  city  solicitor.    Barrett  v.  Atlantic 

"   ;y,   86   N.  J.   L.   134,   88  A  866    [aft 

N.  J.  L.  676  mem,  92  A  1088  mem]. 


Clt 


[c]  BrroneoOB  advlc*  of  connssl 
that  a  subpoena  was  not  properly 
served  and  was  a  nullity  will  not 
protect  the  witness.  Peo.  v.  Reid, 
139   App.    Dlv.    561,   124   NTS    206. 

[d]  Ssltliar  th*  advtcs  of  Us  at- 
torney that  the  Injunotion  is  lUsgal, 
nor  the  declared  Intent  of  the  magis- 
trate to  disregard  it,  will  justify  or 
excuse  the  party  enjoined  in  violat- 


ing the  injunction.    Capet  v.  Parker, 
6  N.  T.  Super.  662. 

[e]  B«fuial  to  aaaww  upon  ad- 
Tlo«  of  eotmssLr— A  witness  who  has 
been  duly  subpoenaed  to  testify  be- 
fore a  notary  public  who  refuses  to 
answer  certain  questions  for  no 
other  reason  than  that  he  has  been 
Instructed  by  counsel  not  to  do  so, 
after  having  been  instructed  by  the 
notary  to  answer,  may  be  committed 
by  the  notary  for  contempt.  In  re 
Merkle,  40  Kan.  27,  19  P  401. 

[f]  Bsfosal  to  olMr  BstqyoMi* 
dnoss  taonin^— In  re  Munroe,  210  Fed. 
326  [rev  on  other  grounds  216  Fed. 
107,   132   CCA  361,  LRA1915B   980]. 

19.  FlUgerald  v.  Christl,  20  N.  J. 
Eq.  90. 

30.  In  re  Zelgler  C!o„  189  Fed.  269 
(holding  that,  where  a  receiver  ap- 
pointed for  a  bankrupt  in  a  state 
court  refused  to  deliver  possession 
of  property  of  the  bankrupt  to  the 
federal  court  receiver  on  demand,  but 
such  refusal  was  on  advice  of  coun- 
sel on  the  belief  that  the  state 
court's  jurisdiction  was  paramount, 
the  receiver's  refusal  would  not  be 
punishable  for  contempt);  U.  S.  v. 
Church  of  Jesus  Christ  of  Latter 
Day  Saints,  6  Utah  9,  21  P  603,  624 
(holding  that,  when  a  wltriess  before 
a  referee  refuses  to  answer  ques- 
tions which  are  ruled  by  the  refereee 
to  be  proper,  but  in  doing  so  acts 
on  the  advice  of  counsel,  he  will  be 
excused  from  the  punishment  for 
contempt  which  otherwise  would  be 
imposed).  And  see  In  re  Green,  126 
Mo.  A.  809,  103  SW  503  (holding 
that,  where  a  witness  examined  be- 
fore a  commissioner  appointed  to 
take  depositions  made  a  general 
statement-  that  on  advice  of  counsel 
he  would  answer  no  questions,  such 
a  statement  was  insumclent  to  jus- 
tify his  commitment  for  contempt.  In 
the  absence  of  his  refusal  to  answer 
a  proper  question  put  to  him,  which 
he  might  legally  be  compelled  to 
answer). 

21.  U.  S.— Victor  Talking  Mach. 
Co.  V.  Leeds,  etc.,  Co.,  160  Fed.  147 
[aff  213  U.  S.  325.  29  SCt  503,  53  L. 
ed.  816];  Royal  Trust  Co.  v.  Wash- 
burn, etc.,  Co.,  113  Fed.  531  [mod  on 
other  grounds  139  Fed.  865,  71  CTCA 
679];  Bate  Refrigerating  Co.  v.  Gil- 
lett, 30  Fed.  683;  Matthews  v.  Span- 
genberg,  16  Fed.  813;  Roberts  v. 
WalUy,  14  Fed.  167. 

Ga. — Russell  v.  Mohr-Weil  Lumber 
Co.,   102   Ga.   563,    29   SE   271. 

Iowa. — Carr  v.  Van  Buren  County 
Dlst.  Ct.,  147  Iowa  663,  126  NW  791, 
AnnCasl913D  378;  Coftey  v.  Gamble, 
117   Iowa  545,   91   NW   813. 

Mich. — Ladles  of  Modem  Macca- 
bees V.  Daley,  173  Mich.  577,  139  NW 
274. 

Mont. — Rummey  v.  Donovan,  28 
Mont.   69,   72   P  306. 

N.  T. — Coffin  V.  Bursteln.  68  App. 
Dlv.  22,  74  NTS  274:  Power  v. 
Athens,  19  Hun  165;  Billings  v.  Car- 
ver, 54  Barb.  40:  Hllliker  v.  Ha- 
thorne,  18  N.  T;  Super.  710;  Peo.  v. 
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a  pretense  and  that  his  action  was  deliberate,  will- 
ful^ and  contuma(!iou&" 

[$58]  C.  Advice  or  Consent  of  Complainant. 
As  a  rule,  where  the  contempt  charged  is  the  result 
of  the  direct  or  implied  advice  or  consent  of  the 
complainant,  this  is  a  sufficient  justification,**  cd- 
thongh  the  rule  does  not  seem  to  be  of  universal  ttp- 
plieation.** 

[$  59]  D.  Change  of  ConditionB.*"  The  inter- 
vention of  rights  arising  subsequent  to  the  passing 
of  the  order  and  the  rendition  of  the  judgment 
which  fizes  the  forpier  right  will  sometimes  excuse 
disobedience  to  such  order  or  judgment,'"  but  it  has 
been  held  that  facts  arising  subsequent  to  the 
judgement  rendering  its  modification  proper  cannot 
be  interposed  as  a  defense  in  contempt  proceed- 
ings,*^ since  the  remedy  is  by  motion  in  the  orig- 
inal action,**  and  it  has  also  been  held  that  things 
occurring  after  a  rule  absolute  has  been  made  that 
an  ofBcer  who  has  been  adjudged  in  contempt  shall 
pay  over  money  will  not  excuse  the  officer  for  dis- 


obedience.** So  it  has  been  held  no  defense  to 
proceedings  for  contempt  in  making  and  presenting 
fabe  affidvits  and  in  disobe3dng  an  order  requiring 
delivery  of  property*  that  respondents  ultimately 
succeeded  in  the  suits  in  whiqh  the  contempt  was 
committed.*"  In  bankruptcy  proceedings  a  party  to 
an  order  ^dc  by  the  referee  cannot  set  up  as  a 
defense  for  disobeying  the  order  matters  contested 
before  the  referee,  unless  they  involve  lack  of  juris- 
diction to  make  the  order.'^ 

[$60]  E.  Ignorance  of  Law.  As  a  general  rule 
ignorance  of  the  law  will  not  operate  as  an  excuse 
in  a  charge  of  contempt,'*  although  it  is  a  mitigat- 
ing circumstance  to^be  considered  in  determining 
the  degree  of  culpability.**  And  where  the  crim- 
inality of  an  act  depends  alone  on  the  intention 
with  which  it  was  done,  the  igborance  of  the  party 
charged  is  an  element  to  be  considered  in  ascertain- 
ing the  question  of  guilt."  Thus,  where  a  void 
statute  is  passed  as  a  guide  to  public  officials,  it 
must  be  a  very  strong  case  to  justify  their  punish- 


St.  Louis,  etc..  R.  Co.,  19  AbbMCas  1; 
LanBlne  V.  Eaeton.  7  Paige  364;  Haw- 
ley  V.  Bennett,  4  Palere  1<3. 

Porto  Rico. — Ex  p.  Carasqullla,  6 
Porto  Rico  Fed.  288. 

S.  C. — Columbia  Water  Power  Co. 
V.  Cofumbla,  4  S.  C.  S88. 

Utah. — U.  S.  V.  Church  of  Jeeus 
Christ  of  Latter  Day  Saints.  6  Utah 
9,  21  P  60t.  624. 

W.  Va. — State  v.  Harper's  Perry 
Brldare  Co.,  IS  W.  Va.  864. 

[a]  Slna,  (1)  where  the  supreme 
court's  decree  directed  a  trustee  to 
pay  certain  money  after  deductions 
were  determined  by  the  circuit  court 
and  she  failed  to  make  such  pay- 
ment because  on  the  advice  of  coun- 
sel she  mistakenly  thought  the  cir- 
cuit court's  determination  to  be  a 
mere  opinion,  and  not  an  appealable 
order,  and  disregarded  it  because  she 
desired  to  effect  a  compromise  or,  in 
lieu  thereof,  to  again  appeal  after 
entry  of  an  appealable  order,  she  was 
not  truilty  of  contempt  of  court. 
Ladies  of  Modem  Macabees  v.  Daley, 
173  Mich.  577,  139  NW  274.  (2) 
Where  defendant  had  been  guilty  of 
a  contempt  in  disregarding  an  in- 
junction of  the  court,  but  the  act  of 
contempt  does  not  appear  to  be  at 
all  willful  or  defiant,  but  merely  the 
exercise  of  a  supposed  right  under 
advice  and  taken  in  good  faith,  it 
does  not  deserve  punishment  as  such, 
but  he  should  make  the  orator  whole 
as  to  the  damages  sustained  thereby. 
Matthews  v.  Spangenberg,  16  Fed. 
813 

[i>]  WlMN  eoaaMl  Is  lIl-adTlsed 
as  t«  (aotSf— The  advice  of  counsel 
may  under  some  circumstances  be  a 

fialllatlon  of  the  offense  of  his  client 
n  disobeying  the  lawful  process  of 
a  court,  but  the  extent  of  such  palli- 
ation must  depend  on  the  character 
of  such  advice  and  the  circumstances 
under  which  it  has  been  given.  The 
offense  will  be  palliated  by  such  ad- 
vice to  the  extent  only  of  making 
it  a  reckless  disobedience  of  the 
process  of  the  court  Instead  of  a 
willful  contempt,  when  the  advice  is 
hasty  and  Inconsiderate,  or  where 
the  party  through  carelessness  has 
failed  to  give  the  counsel  correct 
information  as  to  the  facts  of  the 
case.  State  v.  Harper's  Ferry  Bridge 
Co.,  16  W.  Va.  864. 

[c]  Advice  of  city  attonay. — ^Al- 
though the  fact  that  a  city  official 
who  has  been  enjoined  from  Inter- 
fering with  certain  acts  of  plaintiff 
acts  under  the  advice  of  the  corpora- 
tion counsel  In  violating  Its  terms, 
under  an  honest  belief  that  an  appeal 
therefrom  acts  as  a  stay,  does  not 
justify  his  contempt,  It  does  palliate 
the  offense  and  Is  of  importance  in 
determining  the  amount  of  the  fine 
to  be  imposed.    New  York  Mall,  etc.. 


Transp.  Co.  v.  Shea,  30  App.  Div.  374, 
52  NTS  5. 

89.  Tormanses  v.  Melslng,  106 
Fed.  776,  46  CCA  616  (holding  that  a 
claim  by  a  receiver  that  he  acted 
under  advice  of  counsel  in  refusing 
to  obey  a  writ  constitutes  no  defense 
to  a  proceeding  agrainst  him  for  the 
contempt  committed,  and  will  not  be 
considered  in  mitigation  of  the  con- 
tempt committed  where  the  facts  and 
circumstances  shown  are  such  as  to 
convince  the  court  that  it  is  merely 
a  pretense,  and  that  his  action  was 
deliberate,  willful,  and  contu- 
macious). 

as.  U.  S. — Goss  Printing  Co.  v. 
Scott,   134   Fed.   880. 

Ga. — Holcombe  v.  Dupree,  60  Ga. 
335;  Howard  v.  Durand,  36  Ga.  346, 
91    AmD   767. 

111.: — Owsley  V.  Central  Trust  Co., 
188  111.  A.   526. 

N.  T. — Matter  of  Arkenburgh,  16 
Misc.   416,    38   NTS   178. 

Pa. — Peo.  V.  Ward,  5  Pa.  Oo.  479; 
James  v.   Mayrant,   Harp.   Eq.   180. 

Tex. — Bx  p.  Cash,  50  Tex.  Cr.  623. 
626,  99  SW  118,  128  AmSR  8«5,  8 
LRANS  304  [cit  Cyc]. 

[a]  nrns,  where  the  complainant 
in  Injunction  proceedings  contracted 
with  defendant,  after  Issuance  of  the 
injunction  in  regard  to  matters  cov- 
ered by  and  in  a  manner  inconsist- 
ent with  the  injunction,  ylolatlon 
of  the  Injunction  by  defendant  was 
not  contempt.  Howard  v.  Durand, 
36  Oa.  346,  91  AmD  767. 

[b]  0«ns«at  of  complainant's  at- 
torney.— Where  a  party  is  required 
by  order  of  a  court  of  chancery  to 
pay  money  out  of  a  trust  fund,  which, 
he  disobeys  w'th  the  consent  of  com- 
plainant's solicitor,  such  consent  jus- 
tlfles  the  violation.  James  v.  May- 
rant,  5  S.  C.  Eq.  180. 

94.  Kempson  v.  Kempson,  61  N.  J. 
Gq.  303,  326,  48  A  244  [mod  on  other 
grounds  63  N.  J.  Eq.  783,  62  A  360, 
625,  92  AmSR  682,  68  LRA  484] 
(where  a  husband.  In  disobedience 
of  an  injunction  issued  by  a  court 
of  New  Jersey,  his  residential  state, 
procured  a  divorce  In  North  Dakota, 
and  his  wife  for  some  months  there- 
after accepted  the  payment  of  the 
weekly  alimony  which  he  was  re- 
quired by  the  divorce  decree  to  pay 
and  Indorsed  the  checks  sent  for 
such  payment  "in  accordance  with 
decree  of  divorce  of  North  Dakota," 
and  it  was  held  that  the  wife  was 
not  estopped  from  prosecuting  the 
husband  for  contempt  in  violating 
the  injunction;  the  court  saying: 
"The  effect  of  what  may  be  termed 
either  an  acquiescence  in  the  breach 
of  an  Injunction,  or  permission  for 
such  breach,  has  seldom  been  dealt 
with  by  the  courts;  and  while  I  am 
not  prepared  to  say  that  a  mere  ver- 


bal dispensation  of-.a  right  acquired 
under  an  Injunction  may  not,  under 
certain  circumstances,  oe  sufflcient 
to  excuse  the  piu-ty  enjoined  and  re-' 
Ileve  from  punishment  for  its  viola- 
tion, I  think  the  authorities  are  clear 
that  the  acquiescence  in  violation  or 
permission  to  violate  must  be  of  a 
decided  character  in  order  to  be 
effldant"). 

95.  See  also  supra  |  18. 

96.  Cal. — Larrabee  v.  Belby,  62 
Cal.  606;  Mahoney  v.  Van  Winkle,  38 
Cal.  448. 

Ga. — Pyron  v.  Lowe,  8  Ga.  230. 

Iowa.— -Carr  v.  Van  Buren  County 
Dist.  Ct.,  147  Iowa  663,  126  NW  791, 
AnnCasl913D  378. 

S.  C. — Brunson  v.  Brunson,  91  S.  C. 
411,  74  SE  928. 

S.  D. — Gardiner  v.  Ross,  19  S.  D. 
497,   104    NW   220. 

N.  S. — Rex  V.  Parsons,  46  N.  S.  210. 

See  also  supra  {18. 

[a]  Thns,  where  a  motion  for  an 
order  adjudging  defendant  guilty  of 
contempt  for  failure  to  comply  with 
an  order  previously  made  in  sup- 
plemental proceedings,  requiring  him 
to  pay  certain  money  to  .plalntlfTs 
attorney,  was  denied  without  pre- 
judice, defendant  was  entitled,  on  a 
subsequent  motion  for  an.  order  to 
show'  cause  why  he  should  not  be 
punished  for  contempt  for  the  same 
reason,  to  present  a  defense  arising 
after  the  making  of  the  order  In  the 
supplemental  proceedings.  Gardiner 
V.  Ross,  19  S.  D.  497,  104  NW  220. 

[b]  Change  of  oondltloas  may  al- 
ways be  considered  in  determining 
the  question  of  the  guilt  or  inno- 
cence of  contempt.  Carr  v.  Van 
Buren  County  Dist.  Ct.,  147  Iowa 
663,      126      NW     791,     AnnCasl913D 

3'r8 

97.  State  V.  Giddings,  98  Minn. 
102,  107   NW  1048. 

98.  State  v.  Giddings,  98  Minn. 
102,   107  NW  1048. 

99.  Langley  v.  Wynn,  70  Ga,  480. 
See  also  supra  |  18. 

30.  In  re  Steiner,  195  Fed.  299. 

31.  In  re  Home  Discount  Co.,  147 
Fed.   638. 

39.  State  v.  Simmons,  1  Ark.  266; 
Carr  v.  Van  Buren  County  Dist.  Ct., 
147  Iowa  663,  126  NW,  791,  AnnCas 
1913D  378;  Seastream  V.  New  Jersey 
Exhibition  Co.,  61  A  1041  [aff  71  N.  J. 
Eq.  785,  65  A  982]. 

33.  Seastream  v.  New  Jersey  Ex- 
hibition Co..  61  A  1041  [aff  71  N.  J. 
Eq.   785,  $5  A  9831. 

34.  Peo.  V.  Hilie,  192  111.  A.  139; 
Carr  v.  Van  Buren  County  Dist.  Ct., 
147  Iowa  663.  126  NW  791,  AnnCas 
1913D  378;  SUte  v.  Sparks,  27  Tex. 
706. 

Want  of  Istmitloa  see  infra  i  61. 
See  also  supra  i  8. 
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ment  as  for  contempt  in  carrying  out,  or  attempting 
to  carry  oat,  the  legislative  will;"  and  an  officer  of 
court  will  not  be  punished  for  contempt  for  delay 
in  performance  of  a  duty  imposed  by  law,  where  he 
acted  under  a  misapprehension  of  his  duty,  and  it 
is  manifest  that  there  was  no  intention  on  his  part 
to  willfully  disobey  the  law." 

[$61]  F.  Want  of  Intention.  Disclaimer  of 
intentional  disrespect  or  design  to  embarrass  the 
due  administration  of  justice  is  no  excuse,"  espe- 
cially where   the  facts  constituting  the  contempt 


are  admitted,  or  where  a  contempt  is  clearly  ap- 
parent from  the  circumstances  surrounding  the 
commission  of  the  act.*"  The  old  rule,  however, 
was  that  where  one  charged  with  contempt  denied 
under  oath  any  wrongful  intent,  the  contempt  was 
purged,^  and  in  practice  now,  where  it  is  apparent 
that  no  disrespect  was  intended,  a  disavowal  of 
intention  to  commit  a  contempt-  will  be  considered 
in  extenuation  of,  or  sometimes  even  as  purging, 
the  contempt.** 


3B.  Carr  v.  Van  Buren  County 
DIat.  Ct..  147  Iowa  ees,  126  NW  791. 
AnnCasl913D   378. 

38.  In  r«  Contempt  by  Four 
Clerks,  111   Oa.  89.   36  SE  237. 

[a]  niBB  a  rule  agrainst  a  clerk 
of  court  to  show  cause  why  he 
should  not  be  punished  for  contempt 
for  failing  to  certify  on  transcripts 
of  record  which  he  had  transmitted 
to  the  supreme  court  after  the  time 
allowed  by  law  the  true  causes  of 
such  delay  will  be  discharged  where 
It  appears  that  the  clerk  was  under 
a  misapprehension  of  his  duty  In 
regard  to  certifying  the  true  cause 
of  delay,  and  ft  Is  manifest  that 
there  Is  no  intention  on  his  part  to 
willfully  disregard  the  rules  of  court 
or  the  law  in  reference  to  the  mat- 
ter. In  re  Contempt  by  Four  Clerks, 
111  Ga.  89.  36  SE  237. 

87.  TJ.  S. — In  re  Independent  Pub; 
Co..  228  Fed.  787;  In  re  Terry.  36 
Fed.  419.  13  Sawy.  440;  In  re  May,  1 
Fed.  737,  2  FUpp.  662;  Wartman  v. 
'Wartman.  29  F.  Cas.  No.  17.210, 
Taney  362;  State  v.  Simmons,  1  Ark. 
265. 

Colo. — Peo.  V.  News-Times  Pub. 
Co.,  36  Colo.  253,  84  P  912  [app  dlsm 
205  U.  S.  454.  27  SCt  556.  61  L.  ed. 
879);  Hughes  v.  Peo.,   6   Colo.   436. 

Conn. — State  v.  Howell,  80  Conn. 
668.  69  A  10B7,  125  AmSR  141.  13 
AnnCas  501;  Huntington  v.  McMahon, 

48  Conn.  174. 

D.  C. — Pierce  v.  U.  S.,  37  App.  682. 

Ga.— In  re  FIte.  11  Qa.  A.  666.  76 
SB  397 

111.— Peo.  V.  Seymour,  272  III.  296, 
111  NB  1008;  Peo.  v.  Wilson.  64  111. 
195.  16  AmR  528. 

Ind.— Thistlethwalte  v.  State.  149 
Ind.  319,  49  NE  166:  Dodge  v.  State, 
140  Ind.  284.  39  NB  ^45. 

Iowa. — Henry  v.  Ellis,  49  Iowa  205. 

Ky. — In  re  Wooley,   11  Bush  95. 

La. — State  v.  Richardson,  125  La. 
644,  61  S  673;  Terr.  v.  Nugent,  1 
Mart.  102,  6  AmD  702. 

Me. — Snowman  v.  Tarford,  67  Me. 
397 

Mass. — Cartwright's  Case,  114 
Mass.  230. 

Mich. — In  re  Chadwlck.  109  Mich. 
688,67  NW  1071;  Wilcox  Sllver-^Plate 
Co.  V.  Schlmmel,  59  Mich.  524.  26  NW 

Mo.— Ex  p.  Nelson,  251  Mo.  63,  167 
SW  794. 

Mont. — ^Terr.  v.  Murray,  7  Mont.. 
251.  15  P  146. 

Nebr. — In  re  Dunn,  85  Nebr.  606, 
124  NW  120;  Terry  v.  State,  77  Nebr. 
612.  618.  110  NW  733   [quot  Cyc]. 

N.  H.— In  re  Sturoc,  48  N.  H.  428, 
97  AmD  626;  State  v.  Matthews,  37 
N.  H.  460;  Huffman's  Case,  13  N.  H. 
14. 

N.  J.— In  re  Peo.,  (Ch.)  91  A  326. 
328  [cit  Cycl;  In  re  State,  (Prerog.) 
91  A  801,  802  [quot  Cyc];  Thompson 
V.  Pennsylvania  R.  Co.,  48  N.  J.  Eq. 
105,  21  A  182   [rev  on  other  grounds 

49  N.  J.  Eq.  318.  24  A  544]. 

Nov. — In  re  Chartz.  29  Nev.  110,  85 
P  362,  124  AmSR  915.  5  LRAXS  916. 

N.  Y. — Peo.  V.  Freer,  1  Cal.  485. 
See  also  Pee.  v.  Compton.  8  N.  Y. 
Super.  512  [aft  9  N.  Y.  263,  69  AmD 
536]. 

N.  C— In  re  Young,  137  N.  C.  652, 
60  SE  220;  Herring  v.  Pugh.  126  N. 
C.  852,  36  SE  287. 

N.  D. — Red  River  Valley  Brick 
Corp.  v.  Grand  Forks,  27  N.  D.  431, 
146  NW  876. 

S.    C — Watson    v.    Citizens'    Sav. 


Bank.  6  S.  C.  159. 

S.  D. — State  v.  Hippie  Printing  Co., 
36  S.  D.  210,  164  NW  292:  State  v. 
KIrby,  36  S.  D.  188,  164  N\tr  284,  287 
[cIt  Cyc], 

Utah. — Herald-Republlcan  Pub.  Co. 
v.    Lewis.    42    Utah    188,    220.    129    P 


624   [clt  Cyc]. 
wr' 


Suydam,      79 


Wash. — Wright      v. 
Wash.   560,    140  P   578. 

W.  Va, — State  v.  Frew,  24  W.  Va. 
416.   49  AmR  257. 

Wis. — State  V.  Brophy,  38  Wis.  413. 

Wye. — Laramie  Nat.  Bank  v. 
StelnhofT,   7   Wyo.    464.   63   P  299. 

Eng. — Reg.  V.  Leicester,  [1899]  2 
Q.  B.  632. 

N.  S. — McDougall  v.  Dominion 
Iron,  eta,  Co.,  40  N.  S.  883. 

Ont. — Buck  Stove  Co.  v.  Guelph 
Fdy.  Co.,  6  OntWR  116;  Deadman  v. 
Ewen,  27  U.  C.  Q.  B.  176. 

Que. — Rex  v.  Charter,  12  Que.  K.B. 
385. 

See  also  supra  I  8. 

[a]  Good  faith  ao  asoTW*. — In 
civil  contempt  proceedings  for  vlp- 
latlng  an  Injunction  order,  it  was  no 
defense  that  defendant  acted  in  good 
faith  and  that  no  damages  resulted 
to  plaintiff,  although  such  matters 
could  be  considered  in  the  imposition' 
of  sentence.  Red  River  Valley  Brick 
Corp.  V.  Grand  Forks,  27  N.  D.  431, 
146  NW  876. 

[b1  ObedleBA*  to  avparlor  ofllcar. 
— ^Where  a  military  officer  is  charged 
with  contempt  for  taking  parties 
from  the  court's  custody  he  cannot 
be  excused  by  claiming  that  he  did 
BO  In  obedience  to  an  order  of  his 
superlsr  and  that  the  sheriff  was 
not  properly  guarding  them.  State 
V.  Sparks.  27  Tex.  627. 

[c1  Wbsre  tlie  sol*  gnestloii  la 
the  utent  of  an  amUgvoaa  *ot,  want 
of  intent  will  excuse  the  contempt, 
but  where  It  is  a  question  of  per- 
sonal presence  and  overt  acts,  the 
contempt  will  not  be  purged  by  mere 
disavowal  of  Intent  under  oath.  U. 
S.  V.  Shipp.  203  U.  S.  563.  37  SCt  165, 
51  L.  ed.  319,  8  AnnCas  265. 

88.     See  cases  supra  note  37. 

39.  King  V.  Sims,  12  Mod.  611,  88 
Reprint  1484:  King  v.  Vaughan,  2 
Dougl.  516.  99  Reprint  329. 

40.  U.  S.— In  re  Perkins,  100  Fed. 
960:  Vose  v.  Internal  Imp.  Fund,  28 
F.  Cas.  No.  17.008.   2  Woods  647. 

Ala. — In  re  Mitchell,  71  S'  467. 

Ariz. — State  v.  Sims,  17  Ariz.  410, 
418,  163  P  451  [clt  Cyc]. 

Ark. — Ex  p.  Woodruff.  4  Ark.  630. 

Cal. — Auburn  First  Nat.  Bank  v. 
Lassen  County  Super.  Ct.,  12  Cal.  A. 
336,  107  P  322. 

Colo.— Peo.  V.  Ellis,  44  Colo.  176,  96 
P  783. 

Ga. — In  re  Contempt  by  Four 
Clerks,  111  Ga.  89.  36  SE  237;  Darby 
V.  Wesleyan  Female  College,  72  Ga. 
212;  Llghtfoot  v.  Freeman,  54  Ga. 
215;  Heard  v.  Callaway.  61  Ga.  314. 

111.— Dlnet  V.  Peo.,  73  III.  183;  Peo. 
v.  Hllle,  192  111.  A.  139:  Powers  y. 
Peo.,  114  111.  A.  323;  Kahlbon  v.  Peo.. 
101  111.  A.  567;  Hughson  v.  Peo.,  91 
111.  A.  396. 

Ind.— McCulIoch  v.  State.  174  Ind. 
525,  92  NE  543;  Allen  v.  State,  131 
Ind.  699,  30  NE  1093;  Fishback  v. 
State,  131  Ind.  304,  30  NE  1088; 
Burke  v.  State.  47  Ind.  528. 

Iowa. — Cavanaugh  v.  Polk  County 
Dist.  Ct..  163  Iowa  76.  144  NW  26. 

Ky. — In  re  Wooley.  11  Bush  95. 

Mich.— In  re  Chadwlck.  109  Mich. 
688.   67   NW   1071. 

Nebr. — In  re  Dunn,   86  Nebr.  606, 


124  NW  120;  Maokay  v.  State,  60 
Nebr.  143,  82  NW  372;  Rosewater  v. 
State,  47  Nebr.  680,  66  NW  9*0; 
Percival  v.  State.  46  Nebr.  741,'^  64 
NW  221,  60  AmSR  568. 

Nev. — In  re  Chartz.  29  Nev.  110,  86 
P  362.  124  AmSR  915.  6  LRANS  916. 

N.  J.— In  re  Peo..  (Ch.)  91  A  326. 
328  [quot  Cycj;  In  re  States 
(Prerog.)    91   A  801,   802    [quot  Cyc): 


De  Grote, 


Public  Service  Corp. 
N.  J.  Eq.  454,  62  A  65. 

N.  Y. — ^Watertown  Paper  Co.  v. 
Place,  61  App.  Dlv.  633,  64  NYS  673; 
Matter  of  Wegman,  40  App.  Dlv.  632, 
57  NYS  987:  Bergh's  Case,  16  Abb 
PrNS  268;  Weeks  v.  Smith.  3  AbbPr 
211:  In  re  Fittoa  16  HowPr  303; 
Jackson  vl  Smith,  6  Johns.  115. 

N.  C— Kron  v.  Smith.  96  N.  C.  386, 
2  SE  463:  In  re  Walker,  82  N.  C,  95; 
Ex  p.  Biggs,  64  N.  C.  202;  In  re 
Moore,  63  N.  C.  397. 

Oh.^-St.  Clair  V.  Piatt,  Wright  632; 
State  V.  Coulter,  Wright  421. 
.  Pa. — Thomas  v.  Cummins,  1  Yeates 
40. 

Tex. — Ex  p.  Brandenburg,  63  Tex. 
Cr.  577.  140  SW  TBO;  Ex  p.  Ryan, 
62  Tex.  Cr.  19,  136  SW  CR. 

Utah, — Hera]d-Rf-publUw.n  Pub.  Co. 
V.  Lewis,  42  Utah  1S8.  220,  129  P  624 
[clt  Cycj;  U,  S.  V.  Church  of  Jesus 
Christ  of  Latter  Day  Saints,  6  Utah 
9,  L'l   P  603-52i. 

Va.— Wells  V.  Com.,  21  Gratt.  (62 
Va!)   600. 

wyo. — Laramie  Nat.  Bank  v.  Stein- 
hoff,  7  Wyo.  464,  63  P  299. 

Alta. — Re  Clearwater  Election,  6 
Alta.  L.  431. 

N.  B.— Ex  p.  Baird,  29  N.  B.  200. 

Ont — Canada  Fdy.  Co.  v.  Bmmett, 
2  OntWR  1102. 

[a]  BeaaoB  for  rola./— "Even  in 
civil  contempts  there  must  be  an  In- 
dent to  do  wrong  or  a  wilful  refunU 
to  comply  with  the  order  of  the  court 
.  .  .  He  expressly  disavowed  under 
oath  all  Intention  of  disobeying  'any 
order  or  direction  of  this  court,'  and 
there  is  no  proof  to  the  contrary. 
.  .  .  His  acts  resulted  in  no  harm 
or  damage  to  any  one,  and  though 
technically  improper,  do  not  call  for 
or  deserve  punishment.  ...  As 
early  as  1842  Mr.  Justice  Breese  in 
Stuart  V.  Peo.,  4  111.  395,  uttered 
these  memorable  words:  'It  (the 
power  to  punish  for  contempt  of 
court)  may  be  so  frequently  exer- 
cised as  to  destroy  that  moral  in- 
fluence which  is  their  best  posses- 
sion, until  Anally  the  administration 
of  Justice  is  brought  into  disrepute. 
Respect  to  coufts  cannot  be  com- 
pelled; it  Is  the  voluntary  tribute  of 
the  public  to  worth,  virtue  and  ift- 
telligence;  and  while  they,  are  found 
upon  the  Judgment  seat,  so  long  and 
no  longer  will  they  retain  the  public 
confldence.  .  .  .  It  Is  at  best  an 
arbitrary  power  and  should  only  be 
exercised  on  the  preservative  and 
not  on  the  vindictive  principle.  It 
.is  not  a  Jewel  of  the  court  to  be 
admired  and  prised,  but  a  rod  rather, 
and  most  potent  when  rarely  used.' " 
Powers  V.  Peo.,  114  111.  A.  323,  327, 
328 

[b]  &Mk  of  iBtanttoA  held  to 
•zoTue. — (1)  Where  a  police  oflicer, 
having  an  accused  person  in  charge 
under  commitment  for  contempt, 
worked  him  on  the  highways,  pend- 
ing appeal  for  an  order  dismissing 
the  writ  of  habeas  corpus,  first  with- 
out notice  that  an  appeal  had  been 
taken,  and  then  under  the  advice  of 
the  city's  legal  adviser  that  he  had 
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VI.   POWEB  TO  PUNISH* 


[$62]    A.    Spperior  Courts.    All  courts  of  rec- 
ord of  superior  jurisdiction  possess  inherent  power 


to  punish  for  contempt  of  court,"  and  this  inherent 
power  has  been  held  to  exist  with  reference  to  con- 


authority  so  to  do,  and  in  proceed- 
Ings  for  contempt  stated  that  he  had 
no  Intent  to  violate  any  jurisdiction 
of  the  appellate  court,  or  place  him- 
self in  contempt,  it  was  held  that 
his  contempt  was  pprgred.  Ex  p.  Ryan, 
62  Tex.  Cr.  19,  136  SW  65.  See  also 
Ex  p.  Brandenburg,  63  Tex.  Cr.  677, 
140  SW  780  (a  similar  case).  (2) 
In  Canada  Fdy.  Co.  v.  Emmett,  2  Onl 
WR  1102,  1103,  the  court  refused 
to  commit  two  pickets  charged  with 
attempting  to  induce  some  employees 
to  breach  an  injunction  by  breaking 
their  contract  of  employment  and 
leaving  the  country,  the  proof  of  the 
charge  not  being  fully  made  out  and 
defendants  having  alaavowed  any 
Intention  to  violate  the  injunction. 
The  court  said:  "The  affidavits  of  the 
two  defendants  state  that  it  Is  not 
their  intention  to  violate  the  injunc- 
tion and  that  they  have  not  wit- 
tingly done  so,  and  though  it  would 
be  better  that  they  should  abstain 
from  being  so  much  in  the  company 
of  these  workmen  who  frequent  the 
publio  houses,  they  are  not  called 
upon  to  change  their  habits  pend- 
ing this  litigation,  because  of  it." 
(3)  A  county  judge  should  not  be 
punished  for  contempt  for  disobey- 
ing, a  writ  of  prohibition  Issued  by 
the  supreme  court  on  showing  that 
he  acted  under  the  belief  that  the 
statute  required  him  to  act  as  he 
did  and  disavowing  any  intention  to 
commit  contempt.  Ex  p.  Balrd,  29 
N.  B.  200  (4)  An  attorney  who 
proceeds  with  a  trial  after  an  order 
staying  proceedings  has  been  made 
is  not  In  contempt,  where  he  acted  in 
good  faith  believing  the  order  was 
unauthorized.  OaJ<ley  v.  Cokalete, 
18  App.  Div.  66.  44  NTS  1070.  (6) 
Where  an  attorney  for  certain  non- 
resident heirs  was  entitled  to  a 
^eclfled  sum  under  a  contrax^t  with 
the  heirs  for  contingent  fees,  so  that 
an  order  requiring  payment  of  such 
amount  was  merely  confirmatory  of 
the  attorney's  right  under  the  con- 
tract, the  fact  that  the  judge  was 
disqualified  to  make  the  order  be- 
cause his  son  was  interested  in  the 
fee  as*  an  associate  attorney  was 
Insufficient  to  sustsdn  a  charge  that 
the  Judge  was  guilty  of  fraud,  cor- 
ruption, or  an  evil  motive  In  making 
it.  Cavanagh  v.  Polk  County  Dlst. 
Ct.,  163  Iowa  76,  144  NW  26. 
'  [c]  Kack  of  latMitlOB  bald  not  to 
ezMue. — (1)  Where'  a  party  has 
knowledge  of  the  command  of  the 
court  in  ordering  a  master  in  chan- 
cery to  sell  certain  property,  and 
aots  in  disregard  of  it  by  replevying 
such  property,  the  fact  that  the 
master  in  chancery  told  him  that  he 
would  not  obey  the  order  of  sale  win 
not  be  a  sufficient  ground  to  purge 
him  of  contempt.  McDonald  v.  Peo., 
86  111.  A.  658.  (2)  A  witness  dis- 
obeyed a  subpcena  to  produce  a  tele- 
gram coming  through  the  office  of 
which  he  was  agent.because  he  failed 
to  obtain  permission  to  do  so  from 
the  officer  in  charge.  It  was  held 
that  he  was  in  contempt,  but  that  as 
his  failure  was  due  to  what  he  con- 
sidered his  imperative  duty  on  pay- 
ment of  costs  no  attachment  for  con- 
tempt should  Issue.  McDougall  v. 
Dominion. Iron,  etc.,  Co.,  40  N.  S.  333. 
(3)  A  tardy  and  reluctant  compliance 
with  a  decree  after  issuance  of  at- 
tachment for  failure  to  obey  the  same 
Is  not  a  defense  to  the  contempt. 
Snowman   v.    Harford,    57    Me.    397. 

[d]  BlgHt  of  trial  by  jury,— 
Where  a  party  charged  with  con- 
tempt In  the  publication  of  the  report 
of  a  pending  case  disavows  any  in- 
tention of  bringing  the  court  into 
disrespect  and  states  that  he  believed 
the  publication  to  be  a  true  and  cor- 
rect report  of  the  proceedings  he  is 
entitled   to   have   the  Issue   tried   by 


the  court  or  by  a  jury,  the  article 
not  being,  per  se,  calculated  to  bring 
the  court  Into  disrespect.  In  re 
Robinson,  117  N.  C.  633,  23  SE  453, 
63  A,mSR  596.  See  also  Infra  {  117. 
41.    Witness    whose    deposltlOB   Is 


songlit  see  Depositions  [13  Cyc  924]. 

42.     U.  S. — Bessette  v.  Conkey  Co., 

194    U.   S.    324,   24    SCt  666,    48   L.   ed. 


997;  In  re  Debs."  168  U.  S.  664,  15  SCt 
900.  39  L..  ed.  1092;  Ex  p.  Savin,  131 
U.  S.  267,  9  SCt  699,  S3  L,.  ed.  150; 
Ex  p.  Terry,  128  U.  S.  289.  9  SCt  77, 

32  L.  ed.  406;  Ex  p.  Robinson,  19 
Wall.  605.  22  L,.  ed.  205;  Anderson 
v.  Dunn,  6  Wheat.  204,  6  L.  ed.  242; 
U.  S.  V.  Hudson,  7  Cranch  32,  3  1^.  ed. 
259:  U.  S.  V.  Tom  Wah,  160  Fed.  207 
[aif  163  Fed.  1008,  10  CCA  178];  Ex 
p.  McLeod.  120  Fed.  130;  In  re 
Nevltt,  117  Fed.  448,  54  CCA  622; 
The  Laurens,  14  F.  Cas.  No.  8,121, 
Abb.  Adm.  302;  U.  S.  ▼.  New  Bedford 
Bridge,  27  F.  Cas.  No.  16,867,  1 
Woodb.  &  M.  401;  U.  S.  v.  Smith,  27 
V.  Cas.  No.  16,346,  3  Wheeler  Cr.  Cas. 
100. 

Ala. — Ex  p.  Dickens,  162  Ala.  272. 
50  S  218;  Coleman  v.  Roberts^  113 
Ala.  323,  21  S  449.  59  AmSR  111,  36 
LRA  84;  Ex  p.  Hamilton,  51  Ala.  66; 
Powell  V.  State,  48  Ala.  164;  Easton 
V.  State,  39  Ala.  661,  87  AmD  49; 
Gates   V.    McDaniel,    8    Fort.    356. 

Ark. — Turk  v.  State,  123  Ark.  341, 
185  SW  472;  Bryan  v.  States  99  Ark. 
163,  137  SW  661,  AnnCasl913A  908; 
State  v.  Morrill,  16  Ark.  384;  Cossart 
V.  State.  14  Ark.  638:  Neel  v.  State, 
9  Ark.  259,  50  AmD  209. 

Cal. — In.  re  Shortrldges  99  Cal.  526, 
34  P  227,  37  AmSR  78,  21  LRA  755; 
In  re  Lowenthal,  74  Cal.  109,  15  P 
359,  e  AmSR  424;  Peo.  v.  Turner,  1 
Cal.  152;  Ex  p.  Creely,  8  Cal.  A.  713, 
97  P  766. 

Colo. — Peo.  V.  News-Times  Pub. 
Co.,  36  Colo.  263,  84  P  912  fapp  dism 
205  U.  S.  454,  27  SCt  656,  61  L.  ed. 
879];  Peo.- V.  Stapleton.  18  Colo.  568, 

33  P  167,  23  LRA  787;  Wyatt  v.  P^o.. 
17  Colo.  262,  28  P  961;  Cooperv.  Peo., 
13  Colo.  337,  373,  22  P  790,'t  LRA 
430;   Hughes  v.  Peo.,  S  Colo.  436., 

Conn. — Goodhart  v.  State,  84  Conn. 
60,  78  A  853.  AnnCasl912B  1297; 
State  V.  Howell,  80  Conn.  668,  69  A 
1057,  126  AmSR  141.  IS  AnnCas  601; 
Huntington  v.  McMahon,  48  Conn. 
174;  Tyler  v.  Hamersley,  44  Conn. 
393,  26  AmR  471:  Middlebrook  v. 
State,  43  Conn.  267,  21  AmR  660; 
Rogers  MIg.  Co.  v.  Rogers,  38  Conn. 
121;  Lyon  v.  Lyon,  21  Conn.  186; 
Holcomo  v.  Cbrnish,  8  Conn.   376. 

Fla. — In  re  Hayes,  73  S  362;  Ex  p. 
Bevllle,  68  Fla.  170,  50  S  686,  27 
LRANS  273,  19  AnnCas  48;  Ex  p. 
Edwards,  11  Fla.   174. 

Ga.— Bradley  v.  State,  111  Ga.  168, 
36  SE  630,  78  AmSR  157,  50  LRA 
691;  State  v.  White,  T.  U.  P.  Charlt. 
123;  Crawford  v.  Manning,  12  Ga.  A. 
64,  76  SE  771:  In  re  Flte,  11  Ga.  A. 
665,  76  SE  3$7.  See  also  Obear  v. 
Little,  79  Ga.  384,  4  E  914. 

Ida. — McDougall  v.  Sheridan,  23 
Ida.  191,  128  P  964. 

111. — Schmidt  v.  Cooper,  274  111. 
243,  113  NE  641;  Peo.  v.  Seymour, 
272  111.  296.  Ill  NE  1008  [alt  191  Ilk 
A.  381];  Hake  v.  Peo.,  230  111.  174.  82 
NE  661-  Peo.  V.  Kavanagh.  220  111. 
49,  77  NE  107,  110  AmSR  223;  Dahnke 
v.  Peo..  168  111.  102,  48  NE  137,  38 
LRA  197;  Storey  v.  Peo.,  79  111.  45, 
22  AmR  168:  Peo.  v.  Wilson,  64  111. 
195,  16  AmR  628:  Clark  v.  Peo..  1 
111.  840,  12AmD  177;  Peo.  v.  Samuel, 
199  111.  A.  294;  O'Neil  V.  Peo.,  113 
III.  A.  196. 

Ind.— Ray  v.  State,  114  NE  856; 
Rucker  v.  State,  i70  Ind.  636,  86  NE 
356;  Joyce  v.  Everson,  161  Ind.  440.  69 
NB  135;  FIshback  v.  State,  131  Ind. 
304.  30  NB  1088;  Baldwin  v.  State. 
126  Ind;  24.  25  NE  820;  Cheadle  v. 
State.    110    Ind.    301,    11    NE    426,    59 


AmR  199;  Holman  v.  State,  105  Ind. 
513,  5  NE  566;  Little  V.  States,  90  Ind. 
338,  46  AmR  224;  Redman  v.  States 
28  Ind.  205:  Ex  p.  Smith,  28  Ind.  47; 
State  V.  Tipton,  1  Blackf.  166;  An- 
derson V.  Indianapolis  Drop  Forging 
Co.,  34  Ind.  A.  100,  72  NE  277;  Ma- 
honey  V.  State,  S3  Ind.  A.  655,  72 
NE  151.  104  AmSR  276. 

Iowa. — Flannagan  v.  Jepson,  16S 
NW  641;  Jones  v.  Mould,  151  Iowa 
599,  1S2  NW  45;  Dunham  v.  State,  6 
Iowa  245-  Skiff  v.  State,  2  Iowa  550. 

Kan.— rState  v.  Marshall,  95  Kan. 
628,  6S0,  148  P  675  [quot  Cyc];  In  re 
Hansoii,  80  Kan.  783,  786,  105  P  694 
fquot  Cyc];  State  v.  Rose,  74  Kan. 
260,  86  P  803;  In  re  MlUlngton,  24 
Kan.  214. 

-Ky. — Newport  v.  Newport  Light 
Co.,  92  Ky.  445,  17  SW  435,  14  KyL 
532;  Arnold  v.  Com.,  80  Ky.  300,  44 
AmR  480;  In  re  Woolley,  11  Bush  96; 
Johnston  v.  Com.,  1  Bibb  598. 

La. — In  re  Lindner,  5  La.  A.  (Or- 
leans) 121;  State  V.  Judge  Civ.  Dist. 
Ct.,  45  La.  Ann.  126,  14  S  310,  40  Am 
SR  282. 

Me. — Morrison  v.  McDotiald,  21  He. 
550;  Mariner  -v.  Dyer,  2  Me.  166. 

Md. — Ex  p.  Maulsby,  13  Md.  625, 
Appendix. 

Mass. — Cartwrlght'a  Case,  114 
Mass.    230. 

Mich. — In  re  Dingley,  182  Mich.  44, 
148  NW  218;  In  re  Radford,  169  Mich. 
91,  123  NW  646;  Nichols  V.  Judge 
Super.  Ct,  89  NW  691;  In  re  Chad- 
wick,  109  Mich.  588,  67  NW  1071; 
Langdon  v.  Wayne  Cir.  Judges,  76 
Mich.  358,  43  NW  310. 

Minn.--Stat6  v.  First  Dlst.  Ctv  62 
Minn.  ZgS,  63  NW  1167. 

Miss. — ^Watson  v.  Williams,  3t 
Miss.  331;  Ex  p.  Adams.  26  Miss.  883, 
69  AmD  234. 

Mo. — In  re  Ellison,  256  Mo.  378,  166 
SW  987;  State  v.  Ryan,  182  .Mo.  349, 
366,  81  SW  435  [clt  Cyc];  State  v. 
Shepherd,  177  Mo.  205,  76  SW  79,  99 
AmSR  924;  Ex  p.  Crenshaw,  80  Mo. 
447;  Greene  County  v.  Rose,  38  Mo. 
390;  Fiedler  v.  Bambrlck  Bros. 
Constr.  Co..  162  Mo.  A.  528,  142  SW 
nil;  SUte  V.  Horner,  16  Mo.  A.  191. 

Mont. — State  v.  Fourth  Judicial 
Dist.  -Ct.,  52  Mont.  46,  155  P  278, 
LRA1916A  132;  State  v.  Harney, 
30  Mont.  193,  76  P  10;  State  v. 
Faulds,  17  Mont.  140,  42  P  286;  Terr, 
v.  Murray,  7  Mont.  261.  16  P  146. 

Nebr.^In  re  Dunn,  86  Nebr.  606, 
636.  124  NW  120  [quot  Cyc];  Ne- 
braska Children's  Home  Soc.  v.  State, 
57  Nebr.  765,  78  NW  267;  Hawes  v. 
State,  46  Nebr.  149,  64  NW  699;  Kre- 
gel  v.  BarHlng,  23  Nebr.  848,  37  NW 
668;  Gandy  v.  State,  IS  Nebr.  446,  14 
NW  143. 

N.  H.— .State  V.  Matthews,  37  N.  H. 
450;  Tenhey's  Case,  23  N.  H.  162; 
State  V.  Copp,  16  N.  H.  212. 

N.  J.— In  re  Verdon,  89  N.  J.  L.  16, 
97  A  783  (quarter  sessions);  Croas- 
dale  V.  Atlantic  County  Ct.  of  Quar- 
ter Sess.,  88  N.  J.  L.  506.  97  A  286 
(quarter  sessions);  In  re  MIndes,  88 
N.  J.  L.  117,  96  A  743;  Rhinehart  v. 
Ltance,  43  N.  J.  L.  311,  39  AmR  592; 
in  re  Kerrigan,  33  N.  J.  L.  344. 

N.  Y. — Peo.  V.  Sturtevant,  9  N.  T. 
263,  69  AmD  636;  Hayes  v.  Hayes,  150 
App.  Div.  842,  135  NTS  225;  Lowen- 
thal V.  Hodge,  120  App.  Div.  304.  106 
NYS  120;  Stephenson  v.  Hanson,  6 
NTClvProo  43,  67  HowPr  305;  Yates 
v.  Lansing,  9  Johns.  395,  6  AmD  290; 
In  re  Darby,  3  Wheel.  Cr.  1. 

N.  C. — In  re  Brown,  168  N.  C.  417, 
84  SE  690;  Ex  p.  Moore.  63  N.  C.  397; 
State  V.  Woodfln,  27  N.  C.  199.  42 
AmD  161. 

N.  D. — State  v.  Markuson,  S  N.  D. 
147,  64  NW  934. 

Oh. — Hale  V.  State.  66  Oh.  St.  210, 
45  NE  199,  60  AmSR  691.  36  LRA 
254;  Ex  p.  Morris,  28  Oh.  Cir.  Ct.  611. 

Okl.— Smith  V.  Speed,  11  Okl.  95,  66 


For  l»tsr  osses,  dsrslopauntB  and  ohaAgv*  in  the  law  see  cumulative  Annotations,  same  title,'  page  and  note  number. 
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CONTEMPT 
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structive,  as  veil  as  to  direct,  contempts.^ 
'Althongh  in  case  of  constructive  contempt  no  such 
inherent  right  is  vested  in  any  particular  judge  of 
the  conrt,^  and  it -has  been  held  that  the  courts  do 
not  possess  inherent  authority  to~  punish  as  con- 
tempt acts  which  do  not  affect  causes  actually 
pending  before  them,  although  such  acts  tend  to 
degrade  the  courts  and  bring  the  administration  of 
justice  into  disrepute."    It  is  essential,  however,  to 


P  Sll.  65  LRA  402;  Burke  v.  Terr.,  2 
Okl.  499.  37  P  829;  Smith  v.  State, 
(Cr.)  169  P  941;  State  y.  Davis,  9 
Okl.  Cr.  94,  103.  130  P  962,  44  LRANS 
1083  [quot  Cyc];  Burnett  v.  State,  8 
Okl.  Cr.  639,  129  P  1110,  47  LRANS 
1175:  Bx  p.  Gjidenoge,  2  Okl.  Cr.  110, 
100  P  39. 

O*. — State  v.  Bourne,  21  Or.  218,  27 
P  1048. 

Pa. — Reapubllca  v.  Passmore,  3 
Teates  441,  2  AmD  388;  Greason  v. 
Cumberland  R.  Co.,  64  Pa.  Super.  695; 
Jack  V.  Twyford,  10  Pa.  Super.  475; 
Com.  V.  Meyers,  19  Pa.  Dlat.  1136; 
Llewellyn's  Case,  2  Pa.  Dlat.   631. 

Porto  Rico. — Pec.  v.  Fourquet,  17 
Porto  Rico  1037. 

S.  Cj — Kennesaw  Mills  Co.  v. 
Walker,  19  S.  C.  104;  State  v.  Apple- 
gate,  2  McCord  110. 

S.  D.— In  re  Taber,  13  S.  D.  62,  82 
NW  398;  State  v.  Knight.  3  S.  D.  509, 
54   NW  412,  44  AmSR  809. 

Tenn. — Graham  v.  Williamson,  128 
Tenn.  720,  164  SW  781:  State  v.  Gal- 
loway. 6  Coldw.  326.  98  AmD  404. 

Tex. — Taylor  v.  Goodrich,  (Civ. 
A.)  40  SW  515. 

Utah. — ^Herald-Republican  Pub.  Co. 
V.  Lewis,  42  Utah  188,  220,  129  P  624 
tcit  Cycl. 

Vt.^Rudd  V.  Darling,  64  Vt.  456,  26 
A  479;  In  re  Cooper.  82  Vt.  263. 

Va. — Carter  v.  Com,,  96  Va.  791,  32 
SE  780,  45  LRA  310;  Wells  v.  Com., 
21  Gratt.  500;  Com.  v.  Dandridge,  2 
Va.   Cas.   408. 

Wash.'— State  v.  Hazeltlne,  82 
W^ash.  81,  143  P  436;  State  v.  Bud-, 
dress.  63  Wash.  26,  114  P  879:  State 
V.  North  Shore  Boom,  etc.,  Co.,  66 
Wash.  1,  103  P  426,  107  P  196. 

W.  Va. — State  v.  Pew,  24  W.  Va. 
416.  49  AmR  267. 

Wis. — State  V.  Eau  Claire  County 
Clr.  Ct.,  97  Wis.  1.  72  NW  193,  85  Am 
SR  90,  38  LRA  654;  In  re  Rosenberg, 
90  W^is.  681.  63  NW  1065,  64  NW  299; 
State  V.  Lannlng,  98  Wis,  848,  4  NW 
390. 

Eng. — Middlesex  Sheriff's  Case,  11 
A.  &  E.  273,  39  BCL  164,  113  Reprint 
419;  Rex  v.  Davison,  4  B.  &  Aid.  329, 
6  ECL  505.  106  Reprint  958:  Rex  v. 
Clement,  4  B.  &  Aid.  218,  6  ECL  458, 
106  Reprint  918;  Ex  p.  Fernandez,  10 
C.  B.  N.  S.  3.  100  ECL  3,  142  Reprint 
349,  15  ERC  1;  Griesley's  Case,  8 
Coke  38a,  77  Reprint  530;  Murray's 
Case,  1  Wlls:  C.  P.  299.  95  Reprint 
629;  Rex  v.  Bonnar,  14  Man.  481. 

Ont. — Ex  p.  I^es,  24  U.  C.  C.  P. 
214.  ' 

Newfoundl. — ^Dawe  v.  Broom,  1 
Newfoundl.  382. 

"Among  the  Inherent  powers  of  a 
court  of  superior  jurisdiction  Is  that 
of  maintaining  its  dignity,  [and]  me-^ 
curing  obedience  to  Its  process  and 
rules.  .  .  .  Without  the  power  to 
punish  for  contempt,  no  others  could 
...  be  effectively  exercised.  There 
Is  no  doubt  but  the  power  to  pun- 
ish for  contempt  Is  an  Inherent 
one,  for.  Independent  of  legislation, 
jt  exists,  and  has  always  existed,  in 
courts  of  England  and  America.  It 
Ij,  in  truth,  impossible  to  conceive  a 
superior  court  as  existing  without 
such  a  power."  Joyce  v.  Everson, 
161  Ind.  440,  443,  69  NE  135  [quot 
Little  V.  State,  90  Ind.  338,  339,  46 
AmR  224]. 

[a]  Beksoiui  for  mla^^The  reasons 
for  the  rule  are  forcibly  stated  (1) 
by  Gray,  C.  J.,  In  Cartwright's  Case, 
114  Mass.  230.  238:  "The  summary 
power  to  commit  and  punish  for  con- 
tempts tending  to  obstruct  or  de- 
graoe  the  administration  of  justice 
Is   inherent   in   Courts   of  Chancery 


and  other  Superior  Courts,  as  essen- 
tial to  the  e*ecution  of  their  powers 
and  to  the  maintenance  of  their  au- 
thority, and  la  part  of  the  law  of  the 
land,  within  the  meaning  of  Magna 
Charta  and  of  the  twelftn  article  of 
our  Declaration  of  Rights,"  and  (2) 
by  the  court  In  Watson  v.  Williams, 
36  Miss.  331,  341,  "The  power  to  fine 
and  Imprison  for  contempt,  from  the 
earliest  history  of  Jurisprudence,  has 
been  regarded  as  a  necessary  Inci- 
dent and  attribute  of  a  court,  with- 
out which  It  could  no  moje  exist  than 
without  a  juoke.  It  is  a  power  In- 
herent Id  all  courts  of  record,  and 
coexisting  with  them  by  the  wise 
provisions  of  the  common  law.  A 
court  without  the  power  effectually 
to  protect  itself  against  the  assaults 
of  the  lawless,  or  to  enforce  its  or- 
ders, judgments,  or  decrees  agaidst 
the  recusant  parties  before  it,  would 
be  a  disgrace  to  the  legislation,  and 
a  stigma  upon  the  age  which  in- 
vented It." 

[b]  Xmportuioa  of  -  rule,,— "The 
right  of  punishing  for  contempts  by 
summary  conviction.  Is  Inherent  In 
all  courts  of  justice,  and  legislative 
assemblies;  and  is  essential  for  their 
protection  and  existence.  It  Is  a 
branch  of  the  common  law,  adopted 
and  sanctioned  by  our  state  constitu- 
tion. The  discretion  involved  In  this 
power  is,  in  a  great  measure,  arbi- 
trary and  undennable;  and  yet  the 
experience  of  ages  has  demonstrated, 
that  It  Is  perfectly  compatible  with 
civil  liberty,  and  auxiliary  to  the 
purest  ends  of  justice.  Tlie  known 
existence  of  such  a  power  prevents. 
In  a  thousand  Instances,  the  neces- 
sity of  exerting  it;  and  its  obvious 
liaDllity  to  abuse.  Is,  perhaps,  a 
strong  reason  why  It  is  so  seldom 
abused.  This  power  extends  not 
only  to  acts  which  directly  and  open- 
ly Inault,  or  resist  the  powers  of  the 
court,  or  the  persons  of  the  judges, 
but  to  consequential.  Indirect  and 
constructive  contempts,  which  ob- 
struct the  process,  degrade  the  au- 
thority, or  contaminate  the  purity  of 
the  court."  Yates  v.  Lansing,  9 
Johns.   (N.  T.)   395.  416,   6  AmD  290. 

[c]  Itt  Hew  Tork  the  supreme 
court  has  concurrent  jurisdiction 
with  the  county  court  to  puni^  an  as- 
signee for  the  benefit  of  creditors  for 
contempt,  where  he  has  willfully 
neglected  to  obey  a  decree  for  pay- 
ment of  money  after  a  certified  copy 
of  the  order  had  been  served  on  him. 
Matter  of  Merklen,  44  Misc.  169,  89 
NTS  786  (under  L.  [1885]  p  626 
c  380,  and  L.  [18871  p  647  c  468. 
{  22,  as  amended  by  L.  [1894]  p  269 
o  134). 

43.  Colo. — Peo.  V.  News-Times 
Pub.  Co.,  36  Colo.  263,  84  P  912  [app 
dism  205  U.  S.  464,  27  SCt  556,  61  L. 
ed.  879]. 

Q«.— In  re  Plte,  11  Ga.  A.  665,  76 
SB  397. 

Miss. — Watson  v.  Williams,  36 
Miss.  331. 

N.  Y. — Yates  v;  Lansing,  9  Johns. 
396,   6  AmD  290. 

Wash. — State  v.  Hazeltlne,  82 
Wash.  81,  143  P  436. 

W.  Va. — State  v.  Frew,  24  W.  Va. 
416,   49  AmSR  267. 

44.  State  v.  King  County  Superl 
Ct.,  77  Wash.  631,  138  P  291. 

46.  State  v.  Kaiser,  20  Or.  60,  23 
P   964,   8   LRA  584. 

40.  In  re  Northern,  18  Cal.  A.  62, 
121  P  1010;  Ex  p.  Coffee,  72  Tex.  Cr. 
209.   161   SW  975. 

47.  U.  S.— U.  S.  V.  Hudson,  7 
Cranch  32,  3  L.  ed.  269;  In  re  Nevltt, 


the  power  to  punish  for  contempt  that  the  court 
have  jurisdiction  both  of  the  subject  matter  and  the 
person  and  authority  to  render  a  judgment  on  the  ' 
facts  adduced.*'  The  power  of  courts  to  inflict 
such  punishment  is  essential  to  the  due  adminis- 
tration of  justice.*'  Except  when  the  legislature  is 
given  authority  to  prescribe  the  limit  of  the  court's 
power  to  punish  for  contempt,**  it  can  neither  de- 
stroy noi;  abridge  such  power,***  although  it  may 

117  Fed.  448,  54  CCA  622. 

Ark.— «tate  v.  Morrill,  16  Ark.  384; 
Cossart  v.  State,  14  Ark.  638;  Neel  v. 
State,  9  Ark.  259,  50  AmD  209. 

Cal. — Burns  v.  San  Francisco  Su- 
P«r.  Ct.,  140  Cal.  1.  73  P  697;  Peo.  v. 
Turner,  1  Cal.  152;  Ex  p.  (5reely,  8 
Cal.  A.  713,  97  P  766. 

Colo. — Peo,  V.  Tenth  Judicial  Dist. 
Ct..  29  Colo.  182,  68  P  242. 

Conn. — Holcomb  v.  Cornish,  8  Conn. 
375. 

Fla. — ^Ex  p.  BevUle,  58  Fla.  170,  60 

S  85,   27  LRANS   273,   19  AnnOas  48. 

Ga.— Bradley  v.  State,  111  Ga.  168, 

36  SE  630.  78  AmSR  157,  50  LRA  691: 

State  V.  White,  T.  U.  P.  Charlt.  123. 

Ida. — ^McDougall  v.  Sheridan,  23 
Ida.   191,   128   P  954. 

III. — Swedish-American  Tel.  Co.  v. 
New  York  Fidelity,  etc.,  Co.,  208  111. 
562,  70  NE  768;  Clark  v.  Peo.,'  1  HI. 
340,   12  AmD  177. 

Ind. — Little  v.  State,  90  Ind.  338,  46 
AmR  224;  Mahoney  v.  State.  33  Ind. 
A.  655;  72  NE  151,  104  AmSR  276. 

Iowa. — Field  v.  Thornell.  106  Iowa 
7,  75  NW  685,  68  AmSR  281. 

Kan. — In  re  Hanson,  80  Kan.  783. 
785,   105   P  694    [quot  Cyc]. 

Me. — Mariner  v.  Dyer,  2  Me.  166. 
(  Mass. — Telegram  Newspaper  Co.  v. 
Com..   172   Mass.   294,   62   NE  446,   70 
AmSR  280.  44  LRA  159. 

Mich. — Nichols     V.     Grand    Rapids 
Super.  Ct..  130  Mich.  187.  89  NW  691. 
Miss. — Watson      v.      Williams,      38 
Miss.  331. 

Mont. — State  v.  Harney,  30  Mont. 
193,   76  P   10. 

N§br. — In  re  Dunn,  85  Nebr.  606. 
635,  124  NW  120  [quot  (3yc]. 

N.  H.— sstate  v.  Matthews,  37  N.  H. 
450. 

N.    Y. — In   re   Yates,   4   Johns.    317 
[r»ir  on  other  grounds  6  Johns.  337]. 
N.  C.— State  v.  Woodfln,   27  N.  C. 
199,   42  AmD  161. 

N.  D. — State  V.  Crum,  7  N.  D.  299, 
74  NW  992. 

Okl. — Smith  T.  State,  (Cr.)  159  P 
941. 

S.  D.— State  V.  Kralght,  3  S.  D.  609, 
54  NW  412,  44  AmSR  809. 

Can. — Reg.  v.  Wilkinson,  41  U.  C. 
Q.  B.  47. 

"The  power  to  punish  for  contempt 
,  .  .  Is  necessary  to  the  existence 
of  the  courts  and  the  orderly  conduct 
of  the  business  before  them."  State 
V,  Harney,  30  Mont.  193,  200,  76  P  10. 
[a]  Tna  power  to  ptiiilsh  for  oon- 
tempt  !•  <4iidl«p«nMUe  to  the  admla- 
Utntloa  of  the  law,  and  the  exercise 
of  such  power  was  contemplated  by 
the  people  when,  by  their  constitu- 
tion, they  created  courts,  and  con- 
ferred upon  them  general  jurisdiction 
In  both  law  and  Equity."  State  v. 
Crum,  7  N.  D.  299,  305,  74  NW  992. 

48.  Harrell  v.  Word,  54  Ga.  649 
(holding  that  the  power  of  courts  to 
punish  for  contempt  la  limited,  and 
under  the  constitution  the  legislature 
has  power  to  prescribe  the  llmlta). 

[a]  In  Porto  Sleo  the  Inherent 
power  of  the  court  to  punish  for  con- 
tempt must  be  exercised  within  the 
limits  prescribed  by  statute.  OoU  v, 
Leake,  17  Porto  Rico  823. 
_49.  U.  S.— Ex  p.  Robinson,  19 
Wall.  605.  22  L  ed.  205. 

Ark. — ^Turk  v.  State,  123  Ark.  841, 
185  SW  472;  State  v.  Morrill,  16  Ark. 
384. 

Cal.— In  re  Shortrldge,  99  Cal.  626, 
34  P  227,  37  AmSR  78,  21  LRA  766; 
Galland  v.  Galland,  44  C^al.  475  13 
AmR  167. 

Colo. — Peo.  V.  Stapleton,  18  Colo. 
668,  83  P  167,  23  LRA  787;  Wyatt  v. 
Peo.,  17  Colo.  2S3,  18  P  961;  Cooper  v. 
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regulate  its  use,*"  and  has  the  right  to  limit  con- 
trol over  contempts  in  those  courts  which  axe  of  its 
own  creation.'^  Statutes  conferring  the  power  are 
simply  declaratory  of  the  common  law.  ■  It  has 
been  held  that,  where  the  constitution  prescribes 
that  the  power  of  courts  to  pimish  for  contempt 
shall  be  limited  by  legislative  acts,  failure  of  the 
legislature  to  enact  such  law  does  not  destroy  'the 
power  itself."^  It  has  also  been  held  that  a  state 
court  cannot  punish  a  federal  district  attorney  for 
acts  done  in  pursuance  to  requirements  of  federal 


authority.** 

[$  63]  B.  InfeiioT  Coorts— 1.  In  General.  At . 
common  law  the  power  to  punish  for  contempt  was 
possessed  only  by  courts  of  record,"  and  some 
courts,  believing  that  the  power  so  to  punish  is 
not  an  incident  to  the  mere  exercise  of  judicial 
function,''  still  hold  that  in  the  absence  of  statutory 
authority  inferior  courts  possess  no  power  to  pun- 
ish for  contempt."'  Other  cases,  however,  contend 
that  the  mere  grant  of  judicial  authority  carries 
with  it  the  power  to  punish  for  contempt,**  while 


Peo..  13  Colo.  337,  22  P  790,  «  LRA 
430;  Hughes  v.  Peo.,  5  Colo.  436. 

Qa. — Bradley  v.  State,  111  Ga.  163, 
36  SE  630,  SO  LRA  691. 

Ida. — HcDouga.ll  v.  Sheridan,  23 
Ida.  191.  128  P  954. 

Ind.— Baldwin  v.  State,  126  Ind.  24, 
26  NB  820;  Hawkins  v.  State,  125  Ind. 
570,  25  NE  818;  Cheadle  v.  State,  110 
Ind.  aoi,  11  NE  426,  59  AmR  199: 
Holman  v.  State,  106  Ind.  513,  5  NE 
666;  Little  v.  State,  90  Ind..  338,  46 
AmR  224;  Anderson  v.  Indianapolis 
Drop  Forelns  Co.,  34  Ind.  A.  100,  72 
NE  277;  Mahoney  v.  State,  33  Ind.  A. 
655,  72  NE  151,  1Q4  AmSR  276. 

Kan. — State  v.  Marshall,  9&  Kan. 
628,  630,  148  P  676  [quot  Cyc];  In  re 
Hanson,  80  Kan.  783,  786,  105  P  694 
[quot  Cyc]. 

Ky. — Arnold  v.  Com.,  80  Ky.  300,  44 
AmR  480;  In  re  WooUey,  11  Bush  95. 

Mich.— In  re  Chadwlck,  109  Mich. 
588,  67  NW  1071;  Lan^on  v.  Wayne 
Clr.  Judges,  76  Mich.  3fi8.  43  NW  310. 

Mo.— In  re  Elllston,  256  Mo.  378, 
166  SW  987;  Chicago,  etc.,  R.  Co.  v. 
Olldersleeve,  219  Mo.  170,  118  SW  86, 
16  AnnCas  749;  State  t.  Shepherd, 
177  Mo.  206,  76  SW  79,  99  AraSR  624; 
Fiedler  v.  Bambrlck  Bros.  Constr. 
Co.,  162  Mo.  A.  528,  142  SW  1111. 

Mont. — State  v.  Second  Judicial 
Dlst.  Ct.,  30  Mont.  547,  77  P  318: 
State  V.  Harney,  30  Mont.  193,  76  P 
10;  Zimmerman  v.  Zimmerman,  7 
Mont.  114,  14  P  665. 

Nebr. — In  re  Dunn,  85  Nebr.  606, 
636,  124  NW  120  [quot  Cycjj  Hawes 
V.  State,  46  Nebr.  149,  64  NW  699. 

N.  C. — In  re  Oorham.  129  N.  C.  481, 
40  SE  311:  In  re  Oldham,  89  N.  C. 
23,  45  AmR  673. 

Oh.— Hale  V.  State.  65  Oh.  St.  210, 
45  NE  199,  80  AmSR  691,  36  LRA 
264;  State  v.  Steube,  10  Oh.  Deo.  (Re- 
print)  199,  19  ClncLBul   181. 

Okl.— Smith  V.  Speed,  .11  Okl.  95, 
66  P  611.  56  LRA  402;  Burke  v.  Terr.. 
2  Okl.  499,  3T  P  829. 

Va. — Burdett  v.  Com.,  103  Va.  838, 
48  SE  878,  106  AmSR  916,  68  LRA 
251;  Carter  v.  Com.,  98  Va.  791,  32 
SE   780,    46  LRA  310. 

W:  Va, — State  v.  Frew,  24  W.  Va. 
416,  49  AmR  267. 

Wla. — State  v.  Eau  Claire  County 
Clr.  Ct.,  97  Wis.  1.  72  NW  193,  66 
AmSR  90,  38  LRA  654. 

[a]  Xnaspendent  of  UglsUktlon. — 
(1)  "It  exists  Independent  of  any 
legislation,  and  can  neither  be  de- 
stroyed nor  materially  abridged  by 
the  Legislature."  Mahoney  v.  State, 
33  Ind.  A.  665.  72  NE  151.  163.  W4 
AmSR  276.  (2)  The  Inherent  power 
of  the  court  to  punish  for  contempt 
was  not  derived  from  the  legislature, 
and  such  power  does  not  depend  on 
the  legislative  will.  McDougall  v. 
Sheridan,  23  Ida.  191,  128  P  954. 

[b]  An  attempt  hj  the  legislator* 
to  iir*«orlt)«  ptmlaluunit  for  a  con- 
tempt committed  by  disobedience  of 
the  court's  process  was  void.  Ford 
V.  State,  69  Ark.  550,  64  SW  879. 

60.  Ark. — Turk  v.  State,  123  Ark. 
341,  185  SW  472;  State  v.  Morrill,  16 
Ark    384 

Colo.— Wyatt  v.  Peo.,  17  Colo.  262, 
28  P  961. 

Ida. — McDougall  v.  Sheridan,  23 
Ida.  191,  128  P  954. 

HI. — O'Nell  V.  Peo.,  113  HI.  A.  195. 

Ind. — Rucker  v.  State,  170  Ind.  635, 
85.NE  356:  Cheadle  v.  State.  110  Ind. 
tOl,  11  NE426,  69  AmR199;  Mahoney 


V.  State,  33  Ind.  A.  665,  72  NE  161, 
104  AmSR  276. 

Iowa. — ^Marvin  v.  Polk  County 
Dlst.  Ct,  126  Iowa  356,  102  NW  119; 
Drady  v.  Polk  County  Dlst.  Ct.,  126 
Iowa  346,  102  NW  115. 

Kan. — In  re  Hanson,  80  Kan.  783, 
785,  106  P  694  [quot  Cyc]. 

Mo. — In  re  Ellison,  256  Mo.  378, 
165  SW  987. 

Nebr. — In  re  Dunn.  85  Nebr.  606, 
635.  124  NW  120  [quot  Cycl. 

N.  C— In  re  Brown,  168  N.  C.  417, 
84  SE  690;  In  re  Gorham.  129  N.  C. 
481,  40  SE  311;  In  re  Deaton.  106  N. 
C.  59,  11  SE  244;  In  re  Oldham,  89 
N.  C.  23,  45  AmR  673;  Ex  p.  Schencfc, 
66   N.   C.    353. 

Oh.— Ex  p.  Morris,  28  Oh.  Clr.  Ct. 
611. 

Or. — State  v.  Brownell,  79  Or.  128, 
154  P  428. 

Va.— Burdett  v.  Com.,  103  Va.  838, 
48  SE  878,  106  AmSR  916,  68  LRA 
251. 

Wash. — State  v.  Hazeltlne,  82 
Wash.  81,  143  P  436. 

W.  Va. — State  v.  McClaugherty,  33 
W.  Va.  250,  10  SE  407. 

Wis. — State  V.  Eau  Claire  County 
Clr.  Ct.  97  Wis.  1,  72  NW  193,  65 
AraSR  90.  38  LRA  664. 

[a]  The  lafflslatnre  in»7  preaorib* 
Mtjr  reasonable  procadnre  to  be  fol- 
lowed In  contempt  prosecutions. 
McDougall  V.  Sheridan,  23  Ida.  191, 
128  P  954 

61.  U.  "s.  V.  Tom  Wah,  160  Fed. 
207  rUT  163  Fed.  1008.  90  CCA  1781; 
Hewitt  V.  State,  12  Ga.  A.  188,  76  SB 
1054;  In  re  PIte,  11  Ga.  A,  666.  76 
SE  337;  Nichols  v.  Judge  Grand 
Rnpids  Super.  Ct,  130  Mich.  187.  89 
NW  691;  State  v.  Frew,  24  W.  Va. 
416.   49  AmR  267. 

[a]  "If  the  oonrt  be  Btatntoxy, 
that  la,  having  only  legislative  sanc- 
tion for  its  existence,  its  power  to 
define  and  punish  contempts  may  be 
limited  by  statute."  In  re  Flte,  11 
Ga.   A.   665,   699,   76   SE   397. 

53.  U.  S. — In  re  Ellerbe,  IS  Fed. 
530.  4  McCrary  449. 

Ark. — State  v.  Morrill.  16  Ark.  384. 

Cal. — Cole  V.  San  Joaquin  'Super. 
Ct..  28  Cal.  A.  1,  161  P  169. 

Conn. — Middlebrook  v.  State,  43 
Conn.  267,  21  AmR  660. 

111.— Peo.  V.  Wilson,  64  111.  195,  16 
AmR  528. 

Ind. — Ex  p.  Smith,  28  Ind.  47. 

Kan. — State  v.  Marshall.  95  Kan. 
628,  630,  148  P  675  [quot  Cycl;  In  re 
Hanson,  80  Kan.  783,  786,  105  P  694 
[quot  Cyc]. 

Mich. — In  re  Chadwlck,  109  Mich. 
588,  67  NW  1071;  Langdon  v.  Wayne 
Clr.  Judges.  76  Mich.  358,  43  NW  310. 

Mo. — In  re  Ellison,  256  Mo.  378,  166 
SW    987. 

Nebr. — In  re  Dunn,  85  Nebr.  606, 
635.  124  NW  120  [quot  Cyc];  Hawes 
V.  State,  46  Nebr.  149,  64  NW  699. 

N.  Y. — Rowley  v.  Feldman.  84  Anp. 
Dlv.  400,  82  NTS  679.  13  NYAnnCas 
173;  Archer  v.  Turko-Electrlc  Constr. 
Co.,  86  Misc.  310.  149  NYS  200  [rev 
on  other  grounds  164  App.  Dlv.  493, 
160  NYS  296];  Hayes  v.  Hayes,  150 
App.  Dlv.  842,  135  NYS  225;  Dollard 
v.  Koronsky,  67  Ml.sc.  90.  121  NY,"? 
987  [aff  138  App.  Dlv.  218,  123  NYS 
11  (aff  199  N.  Y.  558  mem,  93  NE 
1119  mem)];  Peo.  v-.  nwyer,  1  NYClv 
Proc  484  faff  27  Hun  648  'aff  90  N.  T. 
402)];  Stephenson  v  Hanson,  67 
HowPr  305.  ^' 


Oh. — SUte  v.  Steube,  10  Oh.  Dec. 
(Reprint)  199.  19  ClncLBul  181. 

Pa, — Llewellyn's  (^se,  2  Pa.  Dlst. 
631. 

53.  Swafford  v.  Berrong,  84  Ga. 
65.  10  SE  593. 

54.  In  re  Leaken,  137  Fed.  680. 

55.  In  re  Kerrigan.  33  N.  J.  L. 
844;  State  v.  Salloway.  5  Coldw. 
(Tenn.)  326,  98  AmD  404;  Reg.  v. 
Lefroy,  L.   R.   8  Q.   B.  184. 

Be.  In  re  Mason,  43  Fed.  510 
(where.  In  holding  that  a  United 
States  commissioner  ha^  no  right  to 
punish  for  contempt  the  court  said: 
"This  power  Is  not  and  never  has 
been,  an  incident  to  the  mere  exer- 
cise of  Judicial  function,  and  such 
power  cannot  be  upheld  upon  in- 
ferences and  implications,  but  must 
be  expressly  conferred  by   law"). 

67.  Ark. — Ex  p.  Patterson,  110 
Ark.  94,  97,  161  SW  173  [clt  Cyc]. 

Qa.— Hewitt  V.  State.  12  Ga.  A.  168, 
76  SE  1054;  State  v.  White,  T.  U.  P. 
Charlt  128. 

Me. — Morrison  v.  McDonald,  21  Me. 
550. 

Mo. — ^Ex  p.  Stone.  188  SW  1058 
(county  courts). 

N.  J. — In  re  Kerrigan,  38  N.  J.  L. 
344. 

N.  T. — Rutherford  v.  Holmes,  66 
N.  T.  368. 

Eng. — Reg.  v.  Lefroy,  L.  R.  8  Q.  B. 
134;  McDermott  v.  Beaumont,  L.  R. 
2  P.  C.  341.  6  Moore  P.  C.  N.  S.  466, 
•16  Reprint  690. 

[a]  A  oommitOng  mnglatrkt*  (f) 
having  Jurisdiction  to  examine  and 
commit  for  trial,  or  to  hold  to  bail, 
persons  charged  with  crimes  not 
cognizable  before  a  Justice  of  the 
peace  has  no  power  to  commit  a  wit- 
ness for  refusing  to  testify  on  such 
examination.  In  re  Farnham.  8 
Mich.  89.  (2)  He  has  no  power  to 
punish  as  for  a  contempt  the  refusal 
of  a  witness  to  produce  documents 
called  for  by  a  subpoena  duces  tecum. 
Farnham  v.  Colman.  19  S.  D.  342,  103 
NW  161.  117  AmSR  944,  1  LRANS 
1136,  9  AnnCas  314. 

[b]  While  oonnty  1>o*rds  (1)  In 
some  Jurisdictions  are  empowered  to 
summon  witnesses  (see  Counties  [11 
Cyc  90  note  51]),  (2)  they  cannot 
punish  a  refusal  of  a  witness  to  at- 
tend as  for  contempt  (In  re  Blue,  46 
Mich.  268,  9  NW  441;  In  re  Bradner, 
87  N.  T.  171;  Matter  of  Superintend- 
ent of  Poor,  6  App.  Dlv.  144.  39  NYS 
878;  Peo.  V.  Rice,  67  Hun  62,  10  NYS 

[c]  In  Haw  Jersey,  a  board  of 
freeholders  has  no  power  to  compel 
the  attendance  of  parties  or  wit- 
nesses, or  to  swear  or  to  examine  the 
latter,  should  they  attend  volun- 
tarily, even  on  public  questions  sub- 
mitted to  them.  Brown  v.  Morris 
Canal,  etc.,  Co.,  27  N.  J.  L.  64S. 

68.  Ala. — Ex  p.  Dickens,  162  Ala. 
272    50  S  218 

111.— Peo.  V.  Seymour,  272  111.  295. 
Ill   NE  1008. 

Ind. — Ray  v.  State.  114  NE  866; 
Murphy  v.  Wilson.  46  Ind.  537. 

Iowa. — Robb  v.  McDonald,  29  Iowa 
330.   4  AmR  211. 

Miss.— S3hattuck  v.  State.  61  Ml.os. 
50.  24  AmR  624;  Watso;i  v.  Williaras, 
36  Miss.  331. 

Nebr. — Children's  Home  Soc.  v. 
State.  57  Nebr.  765.  78  NW  267. 

N.  H.— State  V.  Copp.  16  N.  H.  212. 

Vt — In  re  Cooper.  32  Vt.  253. 

[a]    Seasons  for  ml*. — "The  power 
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some  hold  that  the  power  is  limited  to  contempts 
committed  in  the  presence  of  the  court.'*  The  power, 
however,  has  been  very  generally  conferred  by 
statute  on  inferior  courts,  tribunals,  and  officers  to 
punish  as  contempts  certain  enumerated  acts."* 
Among  Buch  inferior  tribunals  and  officers  not  spe- 
eificaliy  mentioned  in  subsequent  sections,"  may  be 
mentioned  county  courts,*^  city  courts,**  juvenile 
courts,**  municipal  courts,**  mayors  of  cities,** 
coroners,*'  common  councils  of  cities,**  police  com- 
missioners,** county  boards  of  equalization,'*  and  a 
corporation  commission,'^  although  it  has  been  held 
that  election  commissioners,  sitting  to  hear  testi- 
mony of  lodging  housekeepers  as  to  the  number  of 
their  lodgers,  do  not  constitute  a  court,  and  hence 
a  county  judge  while  sitting  in  connection  with  such 
commissioners  has  no  power  to  commit  as  for  con- 


tempt a  witness  who  swears  falsely  at  such  hearing," 
and  it  has  also  been  held  that  the  visiting  com> 
mittee  of  insane  hospitals  authorised '  to  exercise 
quasi  judicial  powers  is. not  such  court  or  judicial 
officers  as  may  punish  for  contempt  one  refusing  to 
testify  before  them.'*  The  power  thus  conferred, 
however,  will  not  be  extended  in  any  degree  be- 
yond the  terms  of  the  statute  conferring  it,'*  and, 
where  conferred,  the  exercise  of  such  power  is 
sometimes  made  subject -to  the  supervision  of  a 
superior  court.'*  With  reference  to  court  commis- 
sioners and  referees,  it  has  been  held  that  such 
officers  may  punish  as  for  contempt  disobedience  of 
their  orders,^*  but  the  better  rule  is  that  in  the 
absence  of  express  authority  such  officers  have  no 
such  power."    Neither  referees  in  bankruptcy'*  nor 


to  punish  for  contempt  Is  Inherent  In 
the  nature  and  constitution  of  'a 
court.  It  1b  a'  power  not  derived 
from  any  statute,  but  arising;  from 
necessity;  implied,  because  It  .Is 
necessary  to  the  exercise  of  all 
other  powers.  It  is  Indispensable 
to  the  proper  transaction  of  busi- 
ness. It  represses  disorder,  vio- 
lence and  excitement,  and  preserves 
the  gravity,  tranquility,  .decorum 
and  courtesy  that  are  necessary 
to  the  impartial  investigation  of 
controversies.  It  secures  respect 
for  the  law  by  requiring  respect 
and  obedience  to  those  who  rep- 
resent Its  authority.  Its  exercise 
Is  not  merely  personal  to  the  court 
and  Its  dignity;  it  Is  due  to  the  au- 
thority of^  law  and  the  administra- 
tion of  justice.  .  .  .  The  power 
to  punish  for  contempt  Is  indispens- 
able to  the  proper  discharge  of  their 
duties  by  magistrates,  without  it 
the  magistrate  would  be  in  a  pitiable 
condition,  compelled  to  hold  court, 
to  investigate  controversies,  examine 
witnesses  and  listen  to  arguments, 
and  yet  powerless  to  secure  order  in 
his  proceedings,  to  enforce  obedience 
to  his  decisions,  to  repress  turbu- 
lence; or  even  to  protect  himself 
from  Insult.  The  mere  power  to  re- 
move disorderly  persons  from  his 
court  room  would  be  wholly  inade- 
quate to  secure  either  the  proper 
transaction  and  dispatch  of  business. 
or  the  respect  and  obedience  due  to 
the  court  and  necessary  for  the  ad- 
ministration of  Justice."  In  re 
Cooper,  S2  Vt.  253.  257,  268. 

[b]  AST  oonrt  without  particular 
statutory  authority  has  power  to 
punish  as  a  contempt  any  interfer- 
ence with  its  orders  in  the  adminis- 
tration of  justice.  Peo.  v.  Seymour, 
272  IlL  295.  Ill  NE  1008. 

[c]  "All  oovrte  have  the  inherent 
power  to  pwdsh  for  oontampt  of 
court,  and,  although  contempts  are 
divided  into  criminal  and  civil  con- 
tempts, yet  the  power  of  the  court. 
In  each,  rests  upon  its  right  to  pro- 
tect its  dignity,  and  to  demand  obe- 
dience to  Its  decrees."  Ex  p.  Dick- 
ens. 162  Ala.  272.  50  S  218. 

[d]  XBoMental  to  all  coorta. — ^The 
power  to  punish  for  contempt  is  in- 
cidental to  every  judicial  tribunal 
without  the  aid  of  statute.  Chil- 
dren's Home  Soc.  v.  State,  67  Nebr. 
765,  78  NW  267. 

69.  Colo.— Wyatt  V.  Peo.,  17  Colo. 
262.   28  P  961. 

_  Pa. — Brooker  v.  Com.,  12  Serg.  & 
R.  176. 

S.  C. — State  V.  Applegate,  13  S.  C. 
Li.  110;  State  v.  Johnson,  2  S.  C.  L.. 
886;  Lining  v.  Bentham,  2  S.  C.  L.  1. 

Tenn. — State  v.  Oalloway,  6  Coldw. 
326.  98  Am£>  404. 

Eng. — ^Reg.  v.  Lefroy,  L.  R.  8  Q.  B. 
134. 

60.  TJ.  S. — In  re  Monroe,  46  Fed. 
62. 

Ala. — Coleman  v.  Roberts,  113  Ala. 
823,  21  S  449,  69  AmSR  111,  36  L.RA 
84. 

CaL — ^E5x  p.  Rowe,  7  Cal.  181.  - 

Canal    Zone. — Canal   Zone   v.   Slur- 
ray,  2  Canal  Zone  161. 
[13  C.  J.— 4] 


Conn. — ^MoCarthy  v.  Hugo,  88  Conn. 
262.  73  A  778,  136  AmSR  270.  17  Ann 
Caa  219. 

'  Oa. — Falroloth  v.  Macon,  122  Qa. 
795,  60  SB  916;  Drane  v.  Childers,  19 
Oa.  A.  282,  89  SE  304;  Crawford  v. 
Manning,  12  Ga.  A.  64,  76  SB  771: 
Connerat  v.  Atlanta,  7  Oa.  A.  589,  67 
SB  691. 

III.— Clark  V.  Burke,  163  III.  334,  46 
NB  235;  Ex  p.  Thatcher,  7  IlL  167. 

Ind. — Murphy  v.  'Wilson,  46  Ind. 
537. 

Minn. — State  v.  McDonough,  IIT 
Minn.  173,,184  NW  609. 

N.  H.— State  v.  Copp,  15  K.  H.  212. 

N.  T. — Bowman  v.  Seaman.  162 
Ann.  Dlv.  690,  137  NTS  668;  Matter 
of  Banning,  108  App.  Div.  12,  96  NTS 
467;  Rutherford  v.  Holmes,  6  Hun 
317  [afr'66  N.  T.  368]:  In  re  Watson, 
3  Lans.  408  [aff  6  Lans.  466  (app 
dlsm  69  N.  T.  636)];  Peo.  v.  Hicks, 
16  Barb.  153;  Seeley'B  Case,  6  AbbPr 
217  note. 

N.  C— State  v.  Aiken.  113  N.  C. 
651.  18  SB  690;  In  re  Deaton,  106  K. 
C.  69,  11  SB  244. 

Okl.— In  re  Abbott,  7  Okl.  78,  64  P 
319. 

Porto  Rico. — ^Peo.  v.  Freyre,  14 
Porto  Rico  799. 

S.  C. — State  V.  Johnson,  2  8.  C.  li. 
385;  Lining  v.  Bentham,  2  8.  C.  L.  1. 

Tenn. — State  v.  Galloway,  6  Coldw. 
326.  98  AmD  404. 

Tex. — Ex  p.  Robertson.  27  Tex.  A, 
628,  11  SW  689,  11  AmSR  207. 

Eng. — Richards  v.  Cullerne,  7  Q, 
B.  D.  623;  Reg.  v.  Lefroy,  L.  R  8 
Q.  B.  134;  Reg.  v.  Rogers,  7  Mod.  28, 
87  Reprint  1074;  Rex  v.  Revel,  Str. 
420,  93  Reprint  609;  Ex  p.  Pater,  5 
B.  &  S.  299,  117  BCL.  299,  122  Reprint 
842,  15  BRC  141. 

N.  B. — Armstrong  v.  McCaffrey,  12 
N.  B.  625. 

Ont. — Be  Pacquette,  11  Ont.  Pr. 
463:  In  re 'Judge  Toronto  Dlv.  Ct, 
23  tl.  C.  Q.  B.   376. 

61.     See  infra  |i   64-66. 

03.  In  re  Consolidated  Rendering 
Co.,  80  Vt.  55,  66  A  790,  11  AnnCas 
1069  [aff  207  U.  S.  541,  28  SCt  178, 
52  n.  ed.  327,  12  AnnCas  668]. 

63.  Goodhart  v.  State,  84  Conn. 
60,   78   A   863,   AnnCasl912B   1297. 

•4.  District  of  Columbia  Juvenile 
Ct.  v.  Hughlett,  44  App.  (D.  C.)  69 
(holding  that  the  Juvenile  court  may 
punish  for  contempt  one  who  dis- 
obeys its  summons). 

66.  McCarthy  v.  Hugo,  82  Conn. 
266,  73  A  778,  136  AmSR  270,  17  Ann 
Cas  219;  In  re  Clayton.  59  Conn.  510, 
21  A  1006,  21  AmSR  128.  13  LRA  66; 
Ex  p.  Pesquera,  17  Porto  Rico  706; 
Bx  p.  Hubbard,  63  Tex.  516,  140  SW 
451. 

66.  Ex  p.  Patterson,  110  Ark.  94, 
161  SW  173;  State  v.  Aiken,  113  N.  C. 
661,  18  SE  690;  In  re  Deaton,  106 
N.  C.  69.  11  SE  244. 

67.  Kuhlman  v.  San  Francisco 
Super.  Ct..   122  Cal.   636.  65  P  589. 

68.  Swafford  v.  Berrong.  84  Ga. 
65.   10  SE  593. 

69.  -Plunkett  v.  Hamilton.  136  Ga. 
72.    70   SE   781.   36   LRANS   683,   Ann 
Ca8l912B   1259    (holding   that,  under  I 
an   act    creating    a    board    of   police 


commissioners,  such  board  when  sit- 
ting for  the  trial  of  charges  pre- 
ferred against  a  police  officer  fs  a 
court  with  power  to  punish  for  a 
contempt  committed  In  its  presence). 

70.  In  re  Sanford,  236  Mo.  666, 
139  SW  876  (holding  that,  under  a 
statute  Imposing  on  county  boards  of 
equalisation  the  duty  to  hear  and 
Investigate  the  truthfulness  of  all 
matters  brought  before  it  regarding 
the  assessment  and  equalization  of 
taxes,  such  board  has  the  power  to 
commit  for  contempt  one  who  Is 
cited  aa  a  witness  and .  refuses  to 
testify). 

71.  St.  Louis,  etc.,  R.  Co.  v.  Can- 
non, 81  Okl.  476,  122  P  231  (holding 
that  a  corporation  commission.  In 
the  hearing  on  a  complaint  against 
a  railroad  company  for  contempt' 
for  alleged  violation  of  the  orders 
of  such  commission,  is  sitting  aa  a 
court). 

72.  Peo.  V.  Hogan,  266  111.  496,  100 
NB  177. 

78.  Brown  v.  Davidson,  69  Iowa 
461,  18  NW  442. 

74.  Bx  p.  Patterson,  110  Ark.  94, 
161  SW  173;  Rutherford  v.  Holmes, 
66  N.  T.  368  [aff  6  Hun  3171:  In  re 
Watson,  5  Lans.  466  [anp  dlsm  ^9 
N.  T.  536);  State  v.  Galloway,  6 
Coldw.  (TennO  326,  98  AmD  404. 

76.  E5x  p.  Rowe,  7  Cal.  181;  Com. 
V.  Newton,  1  Qrant  (Pa.)  463. 

[a]  VstimaaoB  of  Jwclsdlotloa. — 
Every  court  of  record  has  attached 
to  its  Jurisdiction,  as  Inherent  in  it, 
the  power  to  punish  for  contempt; 
but  if  the  court  is  one  of  inferior 
Jurisdiction,  the  court  of  queen's 
bench  has  authority  to  Intervene  and 
prevent  any  usurpation  of  Jurisdic- 
tion by  it.  and.  If  it  treats  conduct 
as  a  contempt  which  there  la  no 
reasonable  ground  for  so  treating, 
may  interfere  to  protect  the  party 
on  whom  the  power  to  commit  or  line 
for  contempt  has  been  Improperly 
exercised.  Ex  p.  Pater,  5  B.  &  S.  299, 
117  ECL  299,  122  Reprint  842,  16 
ERC  141. 

76.  State  V.  Barclay,  86  Mo.  56 
(referee);  Peo.  v.  Miller,  9  Misc.  1, 
29  NTS  $06  (referee);  Com.  v.  New- 
ton, 1  Grant  453  (commissioner).  See 
also  Milton  v.  Richardson,  21  Misc. 
380,  47  NTS  T35  (holding  that  the 
supreme  court  has  power  to  punish 
for  conte'mpt  one  who  disobeys  an 
order  of  a  referee  appointed  by  the 
court,  although  the  referee  himself 
may  also  have  had  such  power  >. 

77.  Mass. — Feabody  v.  Harmon, 
3  Gray  113. 

Mo. — Cobum  V.  Tucker,  21  Mo. 
219. 

_  N.  T. — Bonesteel  v.  Lynde,  8  How 
Pr  226   raff  8  HowPr  862]. 

Oh. — In  re  Goodman,  1  OhS&CP 
360.   7  OhNP  801. 

Wis. — Stuart  v.  Allen,  46  Wis.  168; 
Halght  v.  Lucia.  36  Wis.  365. 

78.  Ravenawood  Bank  v.  Johnson. 
143  Fed.  463.  74  CCA  597  (holding 
that  the  refusal  of  a  witness  to 
answer  a  proper  question  on  a  hear- 
ing before  a  referee  in  bankruptcy 
is  punishable  by  the  district  court, 
but  not  by  the  referee).  See  also 
Bankruptcy    i    328. 
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Vnited  States  commissioners^  have  power  to>pimisli 
for  ^contempt,  although  contempt  of  a  federal  court 
being  an  offense  against  the  United  States,^  and 
United  States  commissioners  having  been  given  the 
same  x>owers  and  duties  as  had  previously  been 
givep  to  circuit  eourt  commissioners,'^  one  accused 
of  such  contempt  may  be  arrested,  imprisoned^  or 
bailed  by  a  United  States  commissioner  as  for  an 
offense  against  the  United  States.^ 

[$64]  2.  Justices  of  the  Peace.  Justices  of  the 
peace  are  generally  given  the  power  to  punish  for 
contempts  eonfmitted  in  the  face  of  the  court  for 
the  piupose  Qf  compelling  due  decorum  in  their 
courts.*"  In  a  few  jurisdictions,  however,  it  is 
held  that  justices  have  no  power  to  imprison  for 
contempt,  although  committed  in  open  court,**  at 
least  without  a  warrant  issued  under  their  hands 
and  seals  setting  forth  clearly  the  cause  of  com- 


mitment and  all  faets  necesBary  to  show  jurisdie- 
tion  to  commit.*' 

[i  65]  3.  Notaries  Public.  In  some  cases  it 
has  been  held  that  notaries  public,  when  authorized 
by  statute,  may  punish  for  contempt,**  but  the 
authority  must  be  clearly  expressed.*^  Other  cases 
deny  the  authority  of  the  notary  to  punish  for 
contempt,*^  and  declare  that  statutes  purporting  to 
confer  such  power  on  notaries  are  invalid.**    ' 

[%  66]  4.  Probate  or  Surrogate  Courts.  In 
some  of  the  states,  probate  courts -are  regarded  as 
.courts  of  record  or  of  general  jurisdiction,  having 
inherent  power  to  punish  for  contempt  independent 
of  statute,"  but  in  a  majority  of  the  states  the 
exercise  of  such  power  by  these  courts  has  been 
recognized  only  where  the  same  was  conferred  by 
staiute,*^  and  they  are  held  to  be  confined  to  the 
powers  expressly  conferred.**    A  probate  eourt,  it 


79.  U.  S.  V.  Tom  Wah,  160  Fed. 
207  [aff  163  Fed.  1008.  90  CCA  178]; 
U.  S.  V.  Beavers.  12B  Fed.  778;  In  re 
Perkins,  100  Fed.  950;  Johnson  v. 
Southern  Bid?.,  etc.,  Assoc,  99  Fed. 
646;  In  re  Mason,  43  Fed.  510;  Ez  p. 
Doll.  7  F.  Cas.  No.  3,968;  Elting  T. 
U.  S.,  27  Ct.  CI.  168. 

80.  New  Orleans  v.  New  York 
Mall   8S.  Co.,   20   Wall.    (U.   S.)    387, 

'  32  L.  ed.  354;  Castner  v.  Pocahontas 
Collieries  Co.,  117  Fed.  184;  In  re 
•  Acker.  66  Fed.  290;  In  re  EUerbe,  13 
Fed.  630,  4  McCrary  449;  Fischer  v. 
Hayes,  6  Fed.  63,  19  Blatchf.  13; 
Fanshawe  v.  Tracy,  8  F.  Cas.  No. 
4,643,  4  Biss.  490:  In  re  Mullee,  17 
F.  Cas.  No.  9,911,  7  Blatchf.  2«; 
U.  S.  V.  Jacobl,  26  F.  Cas.  No.  15,460, 
1  PUpp.  108. 

81.  Castner  v.  Pocahontas  Col- 
lieries Co.,  117  Fed.  184  (construing 
S9  St.  at  L.  184). 

8a.  Castner  v.  Pocahontas  Col- 
lieries Co.,  117  Fed.  184. 

83.  Ala.— Early  v.  Fltzpatrlck,  161 
Ala.  171.  49  S  686,  135  AmSR  123; 
Coleman  v.  Roberts,  113  Ala.  323,  21 
S  449,   59  AmSR  111.  36  L.RA  84. 

Ark. — Ex  p.  Patterson,  110  Ark. 
94,    161    SW    173. 

Cal.— Ex  p.  Latimer,  47  Cal.  131. 

Conn. — Church  v.  Pearne,  76  Conn. 
350,  63  A  965;  Holcomb  v.  Cornish,  8 
Conn.  375. 

Ga. — Ormond  V.  Ball,  120  Oa.  916. 
48  SE  383;  Swafford  v.  Berrone.  84 
Ga.   65,   10   SE   593;   Hewitt  v.   State, 

12  Oa.  A.  168,  76  SE  1064. 

m.— Newton  v.  Locklln,  77  111.  103; 
Hill  V.  Crandall.  62  111.  70;  Clark  v. 
Peo.,  1  111.  340,  12  AmD  177;  Kraft 
V.  Porter,  76  111.  A.  328. 

Iild. — Garrlgus  V.  State,  93  lad. 
239;  Wagner  v.  State,  68  Ind.  42; 
State  V.  Newton,  62  Ind.  517;  Murphy 
V.  Wilson,  46  Ind.  637. 

Kan. — In  re  MlIUnKton,  24  Kan. 
214;  In  re  Beardsley,  37  Kan.  666, 
16  P  153.  ' 

Ky. — McBurnle  v.  Sullivan,  152  Ky, 
686,  153  SW  945,  44  LRANS  186; 
Marksberry    v.    Beasley,    8    KyL    634. 

Mass. — Clarke  v.  May,  2  Gray  410, 
61  AmD  470;  Piper  v.  Pearson,  2 
Gray  120,   61  AmD  438. 

Nebr. — In  re  Button,  83  Nebr.  636, 
120    NW   203,   23   LRANS  1173. 

N.  H. — Burnham  v.  Stevens,  33 
N.  H.  247. 

N.  T. — Peo.  V.  Williams,  61  App. 
Dlv.  102,  64  NYS  457:  Onderdonk  v. 
Ranlett,  3  Hill  323;  Bowen  v.  Hun- 
ter,   45   HowPr  193. 

Philippine. — Narclda  v.  Bowen,  22 
Philippine  365. 

Porto  Rico. — Ex  p.  Pesquera,  17 
Porto  Rico  706. 

S.  C. — State  V,  Barnett,  98  S.  C. 
422,    82 -SB   796;   State  v.   Applegate, 

13  S.  C.  L.  110;  State  v.  Johnson,  3 
S.  C.  L.  156;  Lining  v.  Bentham,  2 
S.  C.  L.   1. 

Tex. — Ex  p.  Robertson,  27  Tex.  A. 
628.  11   SW  669,    11   AmSR   207. 
Vt. — In  re  Cooper.   32  Vt.   263. 
Eng. — Bennet  v.  Watson,  3  M.  &  S. 


1,  105  Reprint  512  (refusal  of  wit- 
ness to  appear) ;  Cropper  v.  Horton, 
8  D.  &  R.  166,  16  ECL  342;  Rex  v. 
Revel,   1    Str.    420,   93   Reprint  609. 

Ont.— In  re  Clarke,  7  U.  C.  Q.  B. 
223. 

[a]  SwMoa  for  mla./— 'The  power 
to  punish  for  contem'pt  is  only  In- 
cidental to  the  more  general  and 
comprehensive  authority  conferred 
on  a  magistrate,  by  which  he  is  em- 
powered to  exercise  important  judi- 
cial functions.  It  is  to  enable  him 
to  try  and  determine  causes  without 
molestation,  and  protect  himself  form 
Indignity    and    Insult,    that    the    law 

fives  him  authority  to  punish  such 
isorderly  conduct  as  may  interrupt 
Judicial  proceedings  before  him  or  Be 
a  contempt  of  his  authority  or  per- 
son." Piper  v.  Pearson,  2  Gray 
(Mass.)    120,   123,   61  AmD  438.       . 

84.  Rhinehart  v.  Lance,  43  N.  J. 
L.  311,  39  AmR  592;  De  Camp  v. 
Archibald,  50  Oh.  St.  618,  36  NE 
1066.  40  AmSR  692;  Albright  v.  Lapp, 
26  Pa.    99,    67  AmD   402. 

[a]  Saaaoa  for  mlaotity  mis. 
The  reasons  why  the  power  to  com- 
mit for  contempt  is  not  vested  In 
justices  of  the  peace  is  fully  dis- 
cussed In  Rhinehart  v.  Lance,  43  N. 
J.  L.  311,  313,  315,  317,  319,  320,  39 
AmR  692,  where  Depue,  J.,  -speaking 
for  the  cpurt  said:  "At  common  law 
the  power  to  punish  by  fine  or  Im- 
prisonment, contempts,  even  such  as 
were  committed  in  facie  curiae,  was 
given  to  courts  of  record  only.  .  .  . 
I  do  not  And  In  the  English  cases  any 
judicial  adoption  of  a  principle  so 
broad,  ^s  that  power  to  fine  or  Im- 
prison for  contempts  is  necessarily 
Inherent  in  every  court  of  justice, 
without  regard  to  the  grade  or  con- 
stitution of  the  court.  .  ,  .  It  Is  en- 
tirely clear  that  among  courts  pro- 
ceeding according  to  the  com- 
mon law,  the  power  of  sum- 
marily punishing  contempts  de- 
pended upon  whether  or  not  the 
court  was  a  court  of  record. 
.  .  .  Following  common  law  prece- 
dents and  principles,  the  power  to 
summarily  punish  contempts  by  fine 
and  imprisonment  must  be  assigned 
to  such  of  our  courts  as.  In  consti- 
tution and  jurisdiction,  are  modeled 
after  the  courts  which  possessed  that 
power  at  common  law.  But  with 
regard  to  courts  created  by  act  of 
legislature,  with  limited  and  special 
statutory  jurisdiction,  whose  powers 
and  modes  of  procedure  are  pre- 
scribed and  defined  by  statute,  a 
different  rule  must  be  applied.  .  .  . 
In  such  a  newly-created  court  such 
incidental  powers  as  are  necessary  to 
enable  it  properly  to  perform  its  ju- 
dicial functions  will  be  implied.  But 
the  extraordinary  power  of  adjudg- 
ing a  contempt  and  fixing  the  fine  or 
imprisonment,  without  any  limita- 
tion except  discretion,  as  the  pen- 
alty for  the  offence,  ought  not  to  be 
conceded  to  such  a-  court  in  the  ab- 
sence  of  a   clear   expression   of   the 


legislative  Intent  to  confer  such  a 
power  upon  It.  .  .  .  The  power  to 
commit  for  contempt.  Is  a  power  of 
inflicting  a  penal  sentence  for  an 
mlt  for  contempt,  Is  a  power  of  In- 
flicting a  penal  sentence  for  an 
offence,  and  the  validity  of  the  sen- 
tence will  depend  upon  the  jurisdic- 
tion of  the  court  to  pronounce  it. 
Such  a  power  is  not  a  necessary  in- 
cident of  a  court  of  justice,  and 
therefore  is  not  granted  by  Impli- 
cation, It  can  only  be  derived  from 
the  common  law  or  by  a  legislative 
grant  of  such  a  power.  .  .  .  These 
powers,  which  are  inherent  in  the 
judicial  ofllce,  in  the  exercise  of 
ofiicial  duties,  are  amply  sufficient 
to  secure  order  and  decorum  in  these 
courts,  and  to  vindicate  their  au- 
thority. Occasionally,  they  may  not 
be  emcaclous  to  restrain  disorderly 
persons  from  abusive  and  disorderly 
conduct;  but  it  Is  better  that  these 
tribunals  should  occasionally  be  sub- 
jected  to  the  annoyance  of  such 
conduct,  than  that  the  one  thousand 
and  flfty-nine  justices  of  the  peace 
in  commission  in  this  state  should 
be  invested  with  the  common  law 
power  to  commit  for  contempt — a 
power  which,  at  best.  Is  an  arbi- 
trary power,  and  liable  to  great 
abuses. 

85.    Young  V,  Saylor,  23  Ont.  51S 
8S.    -See  Depositions  [IS  Cyc  9241. 

87.  See  Depositions   [13  Cyc  924} 

88.  See  Depositions   [13  Cyc  9241. 

89.  See  Depositions   [13  Cyc  9Z4J. 

90.  In  re  Hanson.  80  Kan.  783.  105 
P  694;  Watson  v.  Williams,  36  Miss. 
331;  V«rtner  v.  Martin,  10  Sm.  &  M. 
103;  Moore  v.  Adams  County  Proh 
Judge,  1   Miss.   310. 

81.  Ark. — Welsh  v.  Lloyd,  6  Ark. 
867. 

Ida.— In  re  Nlday,  15  Ida.  669,  98  P 
845. 

Hawaii.- Ahl's  Est.,  W  Hawaii  232, 

Me. — Bradley  v.  Veazte,  47  Me.  86. 

N.  Y. — Dunford  v.  Weaver,  84  N.  Y. 
445  tftff  21  Hun  349];  Watson  v.  Nel- 
son, 69  N.  Y.  536;  Seaman  v.  Duryea. 
11  N.  Y.  324;  Seaman  v.  Whitehead, 
18  Hun  64  •  [rev  on  other  grounds 
78  N.  Y.  306];  In  re  Watson,  3  Lans. 
408  [aff  5  Lans.  466  (app  dism  69  N. 
Y.  536)1;  Saltus  v.  Saltus.  2  Lans.  9; 
In  re  Husted,  37  Misc.  237,  75  NYS 
252;  Peo.  v.  Marshall,  7  AbbNCas 
380;  In  re  Hahlln,  53  HowPr  501; 
Woodhouse  v.  Woodhouse,  5  Redf. 
Surr.  131;  TJnderhiU  ,v.  Nichols,  4 
Redf.  Surr.  318;  Doran  v,  Dempsey, 
1  Bradf.  Surr.  490. 

Oh.— Ex  p.  LiUiland.  7  Oh.  Deo. 
(Reprint)  669,  A  CincLBul  733. 

Okl. — In  re  Abbott,  7  Okl.  78,  64 
P  319. 

Pa. — Irwin's  Est.,  9  Pa.  Dlst.  282; 
Gilchrist's  Est..    6  LuzLegReg  57. 

99.  Greene  County  v.  Rose,  38  Mo. 
390;  Watson  v.  Nelson,  69  N.  Y.  636; 
In  re  Watson,  6  Lans.  466  [app  dism 
69  N.  Y.  636]. 

[a]  Thna  courts  of  probate  can- 
not impose  a  fine  on  an  admlnistra'- 


For  later  eaeaa,  drTelopmenta  and  duuifea  in  the  law  see  cumulative  Annotations,  same  title,  pag«  and  note  number. 
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CONTEMPT 


[13  C.  J.]     51 


has  been  held,  has  no  authority  for  the  purpose  of 
enforcing'  a  &aai  decree  for  the  mere  payment  of 
money  to  imprison  for  contempt"^ 

[$  67]  0.  OovitB  Of  E«nity.  Courts  of  equity 
or  chancery,  being  courts  of  record  and  of  superior 
jurisdiction,  are  recc^nized  as  having  the  same 
power  as  courts  of  law  to  punish  for  contempt.^ 
It  has  been  held,  however,  that  the  power  of  a 
court  of  chancery  to  enforce  dts  decree  is  confined 
to  cases  where  the  party  occupies  some  fiduciary 
position  or  where  he  has  dealt  with  the  court  as  an 
oflcer  of  the  court,  or  to  cases  in  which  authority 
is  given  by  statute.^  And  it  has  also  been  held 
that  a  court  of  chancery  has  no  power  to  enforce 
its  decree  for  the  pa3nnent  of  money  by  attachment 
of  the  person,  until  after  tKe  remedy  by  execution 
has  been  exhausted.**  On  tl)e  other  hand,  it  has 
been  held  that  a  defendant  in  an  equity  suit  who 
has  been  committed  for  contempt  in  refusing  to 
comply  with  the  decree  is  not  entitled  to  discharge, 
although  the  decree  might  have  been  enforced  by 
writs  of  assistance  and  sequestration.'^  In  New 
Jersey,  a  vice  chancellor  or  master  in  chancery  has 
no  power  to  punish  for  contempt  not  committed  in 
open  court.** 

[$  68]    D.    Federal  Oonrts.**    The  power  of  the 


United  States  courts  to  punish  for  contempt  has 
often 'been  said  by  the  highest  authority  to  be 
inherent.^  Since  an  early  day,  however,  the  power 
to  punish  tat  contempt  has  been  conferred  on  the 
federal  courts  b^  federal  statute,^  which,  in  terms, 
limits  the  power  of  all  federal  courts  to  punish  for 
contempt  to  misbehavior  in  the  presence  of  the 
court  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  or  to  the  misbehavior  of  any 
officer  of  the  court  in  his  official  transactions,  or 
where  there  has  been  disobedience  or  resistance  of 
an  officer,  part^,  juror,  witness,  or  other  person  to 
any  lawful  writ,  process  order,  mandate,  or  com- 
mand of  the  coiirts;^  although  it  has  been  held  by 
the  federal  court  of  Porto  Bico  that  the  statute 
limiting  the  power  to  punish  does  not  take  away 
the  power  to  suspend  an  attorney  who  assisted  in 
bringing  about  disobedience  to -a  court  order,*  nor 
limit  the  power  to  punish  as  for  contempt  one  who 
arrests  at  recess  a  juryman  engaged  in  the  trial  of 
a  cause,  whether  the  arrest  be  made  at  the  court- 
house or  elsewhere.'  The  supreme  court  of  the 
United  States  does  not  seem  to  have  passed  on  the 
question  whether  this  limitation  of  power  is  ap- 
plicable to  that  court,  although  it  has  said  that  it 
may  be  a  matter  of  doubt.'    It  has  be^n  held  that 


tor  for  failure  to  settle  when  cited  so 
to  do  where  the  statute  provides 
only  for  their  attachment  and  Im- 
prisonment. Greene  County  v.  Rose, 
38    Mo.  390. 

[b]  A  ■oxxoffat*'*  powMT  under 
the  statute  to  enforce  "all  lawful 
orders,  process,'"  etc.,  by  attachment 
aKalnst  the  person  does  not  author- 
ize him  to  inflict  a  fine  and  then  com- 
mit on  the  fine.  In  re  Watson,  S 
Lans.  466   [app  dism  69  N.  T -636]. 

93.  Watson  v.  Nelson,  69  N.  T, 
536;  Seaman  v.  Whitehead,  18  Hun  64 
[rev  on  other  grounds  78  N.  T.  806]; 
In  re  Leach,  51  Vt.  63(V;  In  re 
Bineham,  32  Vt.  329.  But  see  Sea- 
man V.  Duryea,  11  N.  T.  324  (holding 
that,  on  the  settlement  by  a  surro- 
gate of  the  accounts  of  a  eruardian, 
he  had  power  to  enforce  payment  ox 
the  balance  adjudged  to  be  due  by 
commitment;  but  in  referring  to  this 
ease  it  was  said,  in  Watson  v.  Nelson, 
6»  nr.  Y.  536,  that  the  question 
whether  the  proper  process  was  a 
commitment  as  for  a  contempt,  or  a 
precept  or  execution,  was  not  dis- 
cussed or  considered). 

▲uthoTlty  of  court  of  eanlty  see  in- 
fra S  67.  • 

94.  U.  6. — Merchants'  Stock,  etc., 
Co.  V.  Chicago  Bd.  of  Trade,  201  Fed. 
20,  120  CCA  582:  Monroe  v.  Bradley, 
17  F.  Cas.  No.  9,713,  1  Cranch  C.  C. 
158. 

Ala. — Ex  p.  Walker,  25  Ala.  81. 

Fla. — Ex  p.  Edwards,  11  Fla.  174. 

Ga. — ^Remley  v.  De  Wall,  41  Ga. 
466;  State  v.  White,  T.  U.  P.  Charlt. 
123 

ill. — L,eopold  V.  Peo.,  140  111.  652, 
30  NB  348  raff  41  111.  A.  293];  Good- 
willlc  v.  Milllmann,  BO' 111.  523;  Clark 
V.  Peo.,  1  in.  340,  12  AmD  177;  Bar- 
clay T.  Barclay,  83  111.  A.  366  [aft  184 
111.  471,  66  NE  821L 

Me. — Mariner  v.  Dyer,  2  Me.  165. 

Mass. — Cartwrlghts  Case,  114 
Mass.  230. 

Mich. — Metheany  v.  Kent  Cir. 
Judge,  142  Mich.  628,  106  NW  147. 

Mo. — Fiedler  v.  Bambrick  Bros. 
Constr.  Co.,  162  Mo.  A.  528,  142  SW 
1111. 

Mont. — Zimmerman  v.  Zimmerman, 
7  Mont.  114,  14  P  6S. 

N.  H. — SUte  V.  iJatthews,  37  N.  H. 
460. 

N.  J.— Prank  v.  Harold,  61  A  774 
[app  dism  191  XT.  S.  568  mem,  24  SCt 
844  mem,   48  L.  ed.   302  mem]. 

N.  T. — Haverstraw  v.  Eckerson,  158 
App.  Div.  419,  143  NTS  667;  Rowley 
V.  Peldman,  84  App.  DlvL  400,  82  NTS 
679,  IS  NYAnnCas  173:  Peo.  v.  Comp- 
ton,  8  N.  T.  Super.  512  [afl  9  N.  T. 


268,  69  AmD  636];  Bennett  v.  Leroy. 
5  AbbPr  156;  Yates  v.  Lansing,  9 
Johns.  395,   6  AmD  290. 

N.  C. — Armstrong  v.  Beaty,  1  N.  C 
171. 

Oh.— -Randall  v.  Pryor,  4  Oh.  424. 

Pa. — Com.  T.  Lewis,  263  Pa.  176,  98 
A  31;  Scott  V.  Jailer,  1  Grant  237. 

Eng. — 3  Blackstone  Comm.  pp  44S, 
444. 

[a]  Vadar  lt«  l&barant  Sftliltr 
powers  a  oonrt  of  aciQlty  may  order 
the  imprisonment'  of  one  who  will- 
fully refused  to  Ml  an  excavation  on 
his  premises,  as  required  by  the 
Judgment,  until  he  should  cause  such 
excavation  to  be  filled.  Haverstraw 
V.  Eckerson,  168  App.  Div.  419,  148 
NTS  667. 

•6.  Graham  v.  Sheets,  8  Ky.  Op. 
701. 

9fl.     Geery  v.  Geery,   63   N.  T.   268 

ioverr    White    v.    Gereardt,    1    Edw. 
SCI. 

97.  Com.  v.  Lewis,  253  Pa.  175,  98 
A  81. 

98.  Seastream  v.  New  Jersey  Ex- 
hibition Co.,  «9  N.  J.  Eq.  15.  59  A  914 
raff  72  N.  J.  Eq.  377,  66  A  982]  (hold- 
ing that  a  proceeding  for  contempt 
not  committed  in  open  court,  being 
punitive  in  character,  and  hence  not 
th6  subject  of  appeal,  and  which  may 
affect  property  and  liberty,  ought  not 
to  depend  on  the  judgment  of  a  vice 
chancellor  or  master  in  chancery, 
but  is  a  matter  for  the  personal  at- 
tention of  the  chancellor). 

99.  Baferee  In  tankniptoy  see  su- 
pra  I   68. 

Viuted  States  commissioner  see 
supra  J  63. 

1.  Ex  p.  Savin,  131  U.  S.  267,  9 
SCt  699,  33  L.  ed.  150;  Ex  p.  Terry, 
128  U.  S.  289,  9  SCt  77,  32  L.  ed.  406; 
Ex  p.  Robinson,  19  Wall.  (U.  S.)  606, 
22  L.  ed.  205;  U.  S.  V.  Hudson,  7 
Cranch  (U.  S.)  32,  3  L.  ed.  259;  In  re 
Ulmer,  208  Fed.  461;  Cuyler  v.  Atlan- 
tic, etc.,  «.  Co.,  131  Fed.  95;  Ex  p. 
McLeod,  120  Fed.  130;  In  re  Nevltt, 
117  Fed.  448.  54  CCA  622;  The  Lau- 
rens, 14  F.  Cas.  No.  8.122.  Abb.  Adm. 
508;  In  re  Gompers,  40  App.  (D.  C) 
2&3. 

[a]  IhaapaBdeat  of  statnte,  the 
courts  of  the  United  States,  under 
their  Inherent  powers  and  their  right 
to  regulate  their  own  process,  pos- 
sess ample  authority  to  prescribe 
rules  in  relation  to  the  collection  and 
disposition  of  moneys  obtained  under 
their  process  or  order,  and  to  compel 
the  observance  of  such  rules  by  at- 
tachment. The  Laurens,  14  P.  Cas. 
No.  8,122,  Abb.  Adm.  608. 

a.    In  re  Swan,  160  U.  S.  687,  14 


SCt  226,  37  L.  ed.  1207;  U.  S.  v.  South- 
ern Wholesale  Grocers'  Assoc,  207 
Fed.  434;  In  re  Maury,  206  Fed.  626, 
123  CCA  642;  U.  S.  v.  Barrett,  187 
Fed.  378;  Atwell  v.  U.  S.,  162  Fed.  97, 
89  CCA  97,  17  LRANS  1049.  15  Ann 
Cas  263;  In  r*  Rlggsbee,  151  Fed. 
701;  In  re  Perkins,  105  Fed.  950;  Kirk 
V.  Milwaukee  Dust  Collector  Mfg.  Co., 
26  Fed.  501;  In  re  Ellerbe,  13  Fed. 
630,  4  McCrary  449;  In  re  Pitman,  19 
P.  Cas.  No.  11,184,  1  Curt.  186;  U.  8, 
V.  New  Bedford  Bridge,  27  P.  Cas.  No. 
:5,887,  1  Woodb.  &  M.  401;  Vose  V. 
Reed,  28  F.  Cas.  No.  17,011.  1^  Woods 
647;  Moss  V.  U.  S..  23  App.  (D.  C.) 
476:  In  re  Williamson,  26  Pa.  9,  67 
AmD  874  (recognising  the  rule).  See 
Judiciary  Act  (1789)  (1  U.  S.  St.  at 
L.  78  c  20  $  17);  Act  March  2,  1831 
(4  U.  S.  St.  at  L.  487  c  «9). 

8.  U.  S.  y.  Huff,  206  Fed.  700;  In 
re  Maury,  206  Fed.  626,  123  OCA  642; 
In  re  Probst,  205  Fed.  612.  123  CCA 
580:  Ex  p.  Steiner,  202  Fed.  419,  124 
(DCA  89;  Kirk  v.  U.  S.,  192  Fed.  278, 
^112  CCA  631;  Asbestos  Shingle,  etc., 
Co.  V.  Johns-Manvllle  Co.,  189  Fed. 
611:  Atwell  V.  U.  S.,  162  Fed.  97,  89 
CCk  97,  17  LRANS  1049,  15  AnnCas 
253  [rev  140  Fed.  368];  Ex  p.  McLeod, 
120  Fed.  130:  Ex  p.  Robinson,  19 
Wall.  (U.  S.)  605,  22  L.  ed.  205;  In  re 


Gompers,  40  App.  (D.  C.)  293;  Pierce 
V.  U.  S.,  87  App.  (D.  C.)  682;  Ex  p. 
Mott,   4   Porto  Rico  Fed.   476. 


Power  of  federal  courts  to  pionlsh 
for  contemptuous  imblicatlons  see 
supra  !  44.  ^ 

When  contempt  Is  committed  in 
presence  of  the  court  see  supra  {40. 

4.  Wenar  v.  Pohl,  1  Porto  Rico 
Fed.  47. 

6.  U.  S.  V.  Shanton,  6  Porto  Rico 
Fed.    206. 

6.  Ex  p.  Robinson,  19  Wall.  (U.  S.) 
606,  510,  22  L.  ed.  205  (where  Field, 
J.,  said:  "The  power  to  punish  for 
contempts  is  inherent  in  all  courts; 
its  existence  is  essential  to  the  pres- 
ervation of  order  in  judicial  proceed- 
ings, and  to  the  enforcement  of  the 
judgments,  orders,  and  writs  of  the 
courts,  and  consequently  to  the  duo 
administration  of  justice.  The  mo- 
ment the  courts  of  the  United  States 
■were  called  into  existence  and  in- 
vested with  Jurisdiction  over  any 
subject,  they  became  possessed  of 
this  power.  But  the  power  has  been 
limited  and  defined  by  the  act  of 
Congress  of  March  2a,  1831.  The 
act,  in  terms,  applies  to  all  courts; 
whether  It  can  be  held  to  limit  the 
authority  of  the  Supreme  Court, 
which  derives  its  existence  and 
powers   from   the   Constitution,   may 
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the  8tatate  limiting  the  power  of  United  States 
eourts  to  punish  for  contempt  is  not  applicable  to 
territorial  courts  which  are  not  United  States 
courts.^  A  federal  court  cannot  punish  a  party  for 
his  previous  violation  of  an  order  of  the  state 
court.*  The  courts  of  the  District  of  Columbia  are 
held  to  be  federal  courts  and  are  governed  by  the 
statute.* 

[$  69]  E.  Oontempts  against  Another  Oourt. 
Since  contempt  proceedings  are  substantially  crim- 
inal in  their  nature,^"  one  court  is  not  authorized 
to  punish  a  contempt  against  another  court  or 
judge,^^  imless  such  other  court  or  judge  is  an 
agency  or  part  of  the  court  inflicting  the  punish- 
ment, as  for  instance,  where  the  court  is  composed 
of  several  divisions,^'  or  as  in  the  case  of  a  referee, 

perhaps  be  a  matter  of  doubt.  But 
that  It  applies  to  the  Circuit  and  Dis- 
trict Courts  there  can  be  no  question. 


commiasioner,  or  the  like;"  and  am  exception  to  the 
rule  has  been  recognized  with  reference  to  dis- 
obedience of  an  order  where  a  portion  of  the 
judicial  district  in  which  the  order  was  made  had 
been  afterward  attached  to  another  district.^*  It 
has  been  held  that,  imder  the  federal,  statute  re- 
lating to  the  substitution  of  the  district  eonrt  for 
the  circuit  court,  the  former  is  to  be  treated  ex- 
actly as  if  it  were  the  circuit  court,  and,  therefore, 
has  jurisdiction  to  punish  as  for  a  contempt  of  the 
circuit  court.*' 

%  70]  F.  Contempts  againrt  Snbordiiuite 
Leers.  Contempts  against  subordinate  officers  ap- 
pointed by  the  court  are  usually  regarded  as  con- 
tempts of  the  authority  of  the  appointing  court 


These  courts  were  created  by  act  of 
Congress.  Their  powers  and  dutlea 
depend  upon  the  act  calling  them  Into 
existence,  or  subsequent  acts  extend- 
ing or  limiting  their  jurisdiction. 
The  act  of  1831  Is,  therefore,  to  them 
the  law  specifyln/j  the  cases  In  which 
summary  punishment  for  contempts 
may  be  innieted.  It  limits  the  power 
of  these  courts  In  this  respect  to 
three  classes  of  cases:  Ist,  where 
there  has  been  misbehavior  of  a  per- 
son In  the  presence  of  the  courts,  or 
so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice;  2d,  where 
there  has  been  misbehavior  of  any 
offlcer  of  the  courts  In  his  offlclal 
transactions;  and,  3d,  where  there 
has  been  dlaol>edience  or  resistance 
by  any  offlcer,  party,  juror,  witness, 
or- other  person,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  com- 
mand of  the  courts.  As  thus  seen 
the  power  of  these  courts  In  the  pun- 
ishments of  contempts  can  only  be 
exercised  to  Insuie  order  and  deco- 
rum In  their  presence,  to  secure 
faithfulness  on  the  part  of  their  offi- 
cers in  their  official  transactions,  and 
to  enforce  obedience  to  their  lawful 
orders,    judgments,    and    processes"). 

1.  Terr.  v.  Murray,  7  Mont.  261,  16 
P  146;  Burke  v.  Terr.,  2  Okl.  499,  87 
P  828.  But  see  Bx  p.  Whetstone,  9 
Utah  156,  36  P  683  (holding  that  the 
court  has  the  right  to  commit  for 
contempt  one  persuading  a  witness 
subpoenaed  before  the  grand  Jury  to 
leave  the  territory). 

8.  Kirk  V.  Milwaukee  Dust -Collec- 
tor Mfg.  Co.,  26  Fed.  601.  But  see 
Williams  Mower,  etc.,  Co.  v.  Raynsr, 
80  F.  Cas.  No.  17.748,  7  Biss.  246 
[dlst  Kirk  V.  Milwaukee  Dust  Collec- 
tor Mfg.  Co.,  supra]  (holding  that, 
where  in  an  action  in  a  state  court  an 
order  was  made  for  the  production  of 
sworn  copies  of  books  and  papers, 
which  order  was  disobeyed,  and  con- 
tempt proceedings  were  Instituted 
and  an  order  made  therein,  and  sub- 
sequently the  cause  was  removed  to 
the  United  States  court,  the  latter 
court  will  recognize  and  enforce  the 
order  of  the  state  court  in  contempt 
proceedings  as  appertaining  to  the 
action  removed). 

(a]  PraoUoe  In  snoh  oases. — (1) 
Where  an  order  had  been  made  di- 
recting defendant  to  show  cause  why 
he  should  not  be  punished  for  a  dis- 
obedience of  an  order  of  the  state 
eourt,  the  proceedings  thereon  should 
be  remanded,  although  jurisdiction  of 
the  original  suit  may  be  maintained. 
Voorhees  v.  Albright,  28  F.  Cas.  No. 
16.999,  2  N.  J.  1..  J.  67.  (2)  Where 
an  order  In  contempt  proceedings  has 
been  appealed  to  the  state  supreme 
court  before  the  removal  of  the  cause 
to  a  federal  court,  the  federal  court 
will  hold  the  proceedings  for  the  en- 
forcement of  such  order  In  abeyance 
until  the  disposition  of  such  appeal. 
Williams  Mower,  etc,  Co.  v.  Raynor, 
80  F.  Cas.  No.  17,748,  7  BIss.  246 

».     Moss  V.   U.  S..   23  App.    (D.  C.) 


476. 

10.  State  V.  Ninth  Judicial  Dist. 
Ct.,  34  Mont.  268,  86  P  798  and  supra 
9  7. 

11.  U.  8. — Bessette  v.  Conkey  Co., 
194  U.  S.  324.  24  SCt  665.  48  L.  ed. 
997;  Bx  p.  Bradley,  7  Wall.  864.  19  L. 
ed.  214;  Ex j>.  Tilllnghast,  4  Pet.  108, 
7  Li.  ed.  798;  Merchants'  Stock,  etc., 
Co.  v.  Chicago  Bd.  of  Trade,  201  Fed. 
20,  120  CCA  682;  Kirk  v.  Milwaukee 
Dust  Collector  Mfg.  Co.,  26  Fed.  601; 
In  re  Litchfield.  13  Fed.  863;  Voor- 
hees v.  Albright,  28  F.  Cas.  No. 
16,999. 

Ala. — Callan  v.  McDanlel,  72  Ala. 
96. 

Cal. — Peo.  V.  Placer  County  Judge, 
27  Cal.  161. 

Ga. — Ormond  v.  Ball,  120  Ga.  916, 
48  SB  383;  Tlndall  v.  Wesoott.  113 
Oa.  1114,  39  SB  450,  66  L.RA  226;  In 
re  Flte,  11  Ga.  A.  665,  76  SB  397. 

111.— Pstt  V.  Qrogan,  178  111.  A.  314. 

Ind. — Lockwood  v.  State,  1  Ind. 
161;  Klssell  v.  Lewis,  27  Ind.  A.  802. 


't 
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Iowa. — ^Drady  v. 'Polk  County  Dist. 
Ct,  126  Iowa  846,  102  NW  116 
(offense  not  personal   to  judge). 

Ky. — Moore  v.  Jessamine  Clerk, 
LItt.  Sel.  Cas.  104. 

Me. — ^Androscoggin,  etc.,  R.  Co.  v. 
Androscoggin  R.,Co.,  49  Me.  892. 

Mioh.— ^tssimmons  v.  Detroit  Bd. 
of  Canvassers,  119  Mich.  147,  77  NW 
632;  Atchison,  etc.,  R.  Co.  v.  Jenni- 
son,  60  Mich.  232,  27  NW  6. 

Mo. — State  v.  Ryan.  182  Mo.  349, 
868,   81   SW   436    [clt  Cycl. 

Nebr.— Back  v.  State.  75  Nebr.  60S. 
106  NW  787;  Nebraska  Children's 
Home  8oc  v.  State,  67  Nebr.  766,  78 
NW  267;  Johnson  v.  Bouton,  36  Nebr. 
898,  63   NW  996. 

Nev.— PhlUlpa  v.  Welch,  12  Ney. 
168. 

N.  T.— -Mills  V.  Mills,  96  Misc.  281, 
168  NTS  753;  New  York  Typothetje 
V.  Typographical  Union,  66  Misc.  484, 
122  NTS  967  [aff  188  App.  DiV-  293, 
122  NTS  975];  Strong  v.  Strong,  28 
N.  T.  Super.  612,  1  AbbPrNS  368; 
Wicker  v.   Dresser,   14   Ho^Pr  465. 

N.  C. — In  re  Rhodes,    66   N.   C.   68. 

Pa, — Com.  V.  Shector,  250  Pa.  282, 
96  A  468;  In  re  Williamson,  26  Pa. 
9,  67  AmD  874;  Penn  v.  Messinger, 
1  Teates  2;  Yard's  Case,  10  Pa.  Co. 
41;  McCain  v.  Jewell.  24  PlttsbLJ 
NS  186. 

Porto  Rico. — Del  Toro  v.  Municipal 
Ct.,  16  Porto  Rico  89. 

S.  C. — James  v.  Smith,  2  S.  C.  183. 

Tenn. — Graham  v.  Williamson,  128 
Tenn.  720,  164  SW  781;  Sanders  v. 
Metcalf,   1   Tenn.   Ch.    4 19. 

Tex. — State  v.  Thurmond,  87  Tex. 
340. 

Vt— Alfred  v.  Alfred,  87  Vt.  642, 
90  A  680. 

Eng. — Crosby's  Case,  3  Wlls.  C.  P. 
188.  96  Reprint   1006. 

Ont. — m  re  Clarke,  7  U.  C.  Q.  B. 
223. 

[a]  "The  sole  adjndlcatioa  of 
contmiipits,  and  the  punishment 
thereof.  In  any  manner,  belongs  ex- 
clusively, and  without  interfering,  to 
each    respective    court."     Bessette   v. 


Conkey  Co.,  194  U.  S.  324,  380,  24 
SCt  666,  48  L.  ed.  997  [quot  Mr.  Jus- 
tice Blackstone  In  Crosby's  Case,  I 
Wlls.   C.   P.   188,    96   Reprint   10051. 

la.  Melton  V.  Com.,  160  Ky.  641, 
170  SW  37,  LRA1916B  689  (holding 
that,  where  a  circuit  court  Is  com- 
posed of  branchea  or  divisions,  each 
presided  over  by  a  judge^  all  of  the 
divisions  constitute  but  one  court, 
so  that  a  contempt  against  the  au- 
thority of  any  of  the  judges  or 
divisions  would  be  a  contempt 
against  the  authority  of  the  whole 
court,  and  any  one  of  the  Judges  and 
any  one  of  the  divisions  would  have 
jurisdiction  to  proceed  against  the 
guilty  person,  although  the  contempt 
might  not  have  been  committed 
against  the  authority  of  the  par- 
ticular Judge  or  division  In  which  the 
proceeding  for  contempt  was  insti- 
tuted or  heard). 

la.  U.  8.— U.  S.  V.  Tom  Wah,  160 
Fed.  207  [aff  168  Fed.  1008.  90  CCA 
178];  U.  S.  V.  Beavers,  126  Fed.  778; 
In  re  Perkins,  100  Fed.  ISO;  John- 
son V.  Southern  Bldg.,  etc.,  Assoa, 
99  Fed.   646. 

Alaska. — ^U.  8.  v.  Pratt,  >  Alaska 
400. 

Ind. — Buntt  v.  Pyle,  89  Ind.  398. 

N.  T. — Milton  V.  Richardson,  21 
Misc.  380,  47  NTS  736;  Wickes  v. 
Dresser,   4  AbbPr  93.  13  HowPr  881. 

N.  T. — Bradley  Pertillier  Co.  v. 
T^lor,   112   N.   C.   141,   17  SB  69. 

Wis. — Nleuwankamp  v.  UUman,  47 
Wis.  168,  2  NW  131;  Haight  ▼.  Luoia, 
36  Wis.  365.  > 

[a]  A  aotarr  pnUlc,  sitting  as  an 
examiner  to  take  depositions.  Is  not 
a  court,  but  an  offlcer  of  the  court 
from  which  the  process  Issued,  and 
he  has  no  power  to  punish  for 
contempt  one  who  refuses  to  testify, 
but  the  court  wherein  the  original 
cause  Is  pending  has  jurisdiction  to 
punish  for  the  contempt.  U.  S.  v. 
Pratt,  8  Alaska  400;  Buntt  v.  Pyle, 
89  Ind.  898.  -See  Depositions  [13  Cyc 
9241. 

[b]  In  Bagtaad,  the  kind's  bench 
division  has  power  to  punish  by  at- 
tachment contempts  of  inferior 
courta  Rex  v.  Davies,  [1906]  1  K. 
B.  32;  Rex  v.  Parke,  [1903]  2  K.  B. 
432  (reviewing  many  cases  reported 
and  unreported). 

14.  State  V.  Ninth  Judicial  Dlst. 
Ct.,  84  Mont.  268,  86  P  798  (holding 
that,  where  an  action  to  determine 
water  rights  and  for  an  injunction 
was  brought  In  the  district  court  of 
one  district  sitting  in  a  certain 
county,  and  the  decree  was  rendered 
by  it.  yet  where  the  portion  of  such 
county  In  which  the  water  was  situ- 
ated afterward  became  a  part  of  an- 
other county  which  was  attached  to 
another  judicial  district,  the  district 
court  for  the  latter  district  had 
jurisdiction  to  enforce  the  decree  by 
contempt  proceedings,  especially 
where  In  changing  the  counties  the 
legislative  intention  to  avoid  con- 
fusion was  clearlv  evidence). 

IB.  Bx  p.  Stelner.  202  Fed.  419, 
124  CKJA  89  (construing  Judicial 
Code   [1911]    K   299,    300). 


For  later  oaaea,  davelopmants  and  ehaafes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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only/*  although  in  some  jnrisdietions  such  officers 
are  given  power  to  punish  for  contempts  committed 
against  them,"  but  even  when  such  subordinate 
officers  are  vested  with  the  power  to  punish  for 
contempt,  it  is  generally  held  that  the  court  ap- 
pointing them  is  not  thereby  prevented  from  exer- 
cising its  power  to  punish  as  for  contempt  of  the 
court  itself,"  although  there  are  a  few  oases  which 
seem  to  entertain  a  different  view.^'  It  is  held 
that  a  grand  jury  is  part  of  the  court  and  has  no 
power  to  punish  for  contempt,"  but  that  disobe- 
dience to  its  process  should  be  reported  to  the 
court  for  hearing  and  decision." 

[(  71]  Q.  Superior  Ooort  Punishing  Inferior 
Oout.  Superior  courts  may  enforce  their  judg- 
ments, decrees,  mandates,  and  orders  and  compel 
obedience  thereto  by  inferior  courts  by  process  of 
contempt." 

[%  72]  H.  Judge  in  OhamberB  or  Vacation. 
The  decisions  with  reference  to  the  power  of  judges 
out  of  court  to  punish  vf or  contempt  are  not  har- 
monious and  are  somewhat  perplexing.  It  is  obvious 
that,  if  a  judge,  as  such,  may  punish  for  contempt 


at  tS\,  he  must  have  that  power  out  of  eonrt,  since 
his  acts  in  aptax  court  are  necessarily  the  acts  of 
the  court.**  It  has  been  said  that  a  judge  out  of 
court  has  the  same  inherent  power  to  punish  for 
contempt  as  if  he  was  sitting  in  open  court,**  but 
the  better  rule  is  that  the  power  of  a  judge  to 
punish  for  contempt  can  be  considered  general  and 
unlimited  only  when  he  is  sitting  as  a  court,  his 
jurisdiction  at  other  times  being  regarded  as 
special  and  limited.**  Hence,  many  oases  hold  that 
a  judge  out  of  court  is  confined  to  those  powers 
expressly  conferred  on  him.**  This  does  not  me^, 
howeve]:,  that  all  the  minutiae  of  the  exercise  of 
general  powers  conferred  most  be  expressly 
granted,*^  the  rule  sustained  by  the  weight  of  au- 
thority bein^  that,  where  a  judge  out  of  court  is 
vested  with  jurisdiction  to  make  certain  orders,  the 
power  to  enforce  obedience  to  such  orders  by  pun- 
ishment for  contempt  is  incident  to  that  jurisdie-' 
tion.**  Some  of  the  oases  which  maintain  that  a 
judge  is  confined  to  those  jMwers  expressly  con- 
ferred yet  hold  that,  in  the  absence  of  such  ex- 
press power,  he  may  issue  a  rule  to  show  cause  out 


le.  U.  S.— U.  S.  V.  Tom  Wah.  leo 
Fed.  207  [alt  1«8  Fed.  1008.  90  CCA 
1781;  ^^  P-  O'Neal.  12S  Fed.  967; 
U.  8.  ▼.  Beavers,  126  Fed.  778;  In  re 
Perkins.  100  Fed.  950;  Johnson  v. 
Southern  Bldg..  etc.,  Aaeoc,  99  Fed. 
64S;  In  re  Mason,  43  Fed.  610;  Ex  p. 
Doll.  7  F.  Gas.  No.  1.968,  7  Phlla. 
(Pa.)  S>6;  EltlnK  v.  U.  8.,  27  Ct.  CI. 
168. 

Ind. —  Keller  v.  B.  F.  Goodrich  Co., 
117  Ind.  556.  19  NE  1«6,  10  AmSR 
88. 

Ulaa. — ^Marsh  ▼.  Williams,  1  How. 
1S2. 

Mo. — Coburn  v.  Tucker,  21  Mo.  219. 

Mont. — In  re  Haldom,  10  Mont 
222.  26  P  101. 

N.  C. — La  Fontaine  v.  Southern 
Underwriters'  Assoc,  S3  N.  C.  132. 

Pa. — Robb's  Pet.,   11  Pa.  Co.  442. 

Wla — State  v.  Lonsdale,  48  Wla 
348.  4  NW  390:  Stuart  v.  Allen,  45 
Wta.  168;  Haie;nt  v.  Lucia,  36  Wis. 
366:  In<  re  Remlnston,  7  Wis.  643. 

17.  9e«  statutory  provisions;  and 
cases  infra  note  18. 

18.  Milton  V.  Richardson,  21  Misc. 
380.  47  NTS  736:  Wickes  v.  Dresser, 
4  AbbPr  93.  13  HowPr  831;  Bradley 
FerUlixer  Co.  v.  Taylor,  112  N.  C. 
141.  17  SB  69;  Nieuwankamp  v.  UU- 
man.  47  Wis.  168,  2  NW  131. 

19.  Lezlnsky  v.'  Contra  Costa 
County  Super.  Ct.,  72  Cal.  610,  14  P 
104  (holding  that,  under  a  statute 
providing  that  disobedience  to  a  sub- 
poena may  be  punished  by  the  "court 
or  officer  Issuing:  the  subpcena,"  the 
court  cannot  punish  for  disobedience 
to  a  subpoena  Issued  by  a  notary 
public  before  whom  a  deposition  is 
to  be  taken).  See  also  Man  v. 
Stoner,  12  Wyo.  478,  76  P  684  (hold- 
ing that,  where  the  court  reviewed 
an  order  of  a  court  commissioner 
finding  a  party  guilty  of  contempt, 
such  act  of  the  court  was  not  In  the 
exercise  of  a  general  Jurisdiction 
which  It  might  nave  to  punish  for 
contempt,  but  was  In  the  nature  of  a 
review,  and  the  fact  that  the  court 
went  farther  than  merely  to  approve 
the  acts  of  the  commissioner  and 
adjudged  the  accused  guilty  of  con- 
tempt, and  prescribed  the  penalty, 
'did  not.ehange  the  nature  of  the  pro- 
ceedinga  where  the  order  was  con- 
-fessedly  based  on  the  commissioners' 
-findings).     Compare  supra  {  66. 

aa  Kelly  v.  Wilson.,  2  Cal.  tJnrep. 
Cas.  eS5,  11  P  244;  In  re  Gannon,  69 
-Cal.  541.  11  P  240. 

91.     See  cases  supra  note  20. 

99.  Oa. — Ptttman  v.  Haglns,  91 
<3a.  107,  16  SE  669. 

Ky. — ^orham  v.  Luckett,  6  B.  Mod. 
■638. 

N.  J.— State  V.  Hunt,  1  N.  J.  L. 
•287. 

Wis.— Talbot  V.  White,  1  Wis.  444. 


Bing. — ^Barton   v.   Sheriff,    2   Moore 
P.  C.   19,   12  Bng.  Reprint  909. 
N.  B.— Ehc  p.  Baird,  29  N.  B.  200. 

93.  '  Powhatan  Coal,  etc.,  Co.  v. 
Rltz,  60  W.  Va.  896,  411,  66  SB  257. 
9  LRANS  1226  (where  the  court 
said:  "If  Judgea  as  such,  may  pun- 
ish for  contempts  at  all,  they  must 
do  so  in  vaoation,  for  when  acting  in 
term,  their  acts  are  those  of  the 
courts.  Therefore,  to  withhold  from 
them  authority  to  entertain  con- 
tempt proceedings  in  vacation,  would 
render  the  word  'judges'  meaningless 
and  inoperatlva  Such  a  result  is 
forbidden  by  well  established  rules 
of  construction.  Omission  of  the 
words  'in  vacation,'  usually  found 
in  this  connection,  signifies  nothing. 
Obviously  authority  conferred  upon 
Judges  to  act,  and  authority  given  to 
them  to  act  In  vacation,  amount  to 
the  same  thing"). 

94.  Smith  V.  Speed,  11  Okl.  95,  66 
P  611,  56  LRA  402. 

95.  Gates  V.  McDanlel,  3  Port. 
(Ala)  866;  Taylor  v.  Moftatt,  2 
Blackf.  (Ind.)  305;  State  v.  McKln- 
non.  8  Or.  487. 

"It  may  be  considered  as  a  general 
rule  that  a  grant  of  power  to  a 
Court,  or  a  Judge,  to  award  process. 
Includes  a  power  to  enforce  obedi- 
ence to  that  process,  by  punishing 
disobedience.  Hence,  a  Court  of 
chancery  exercises  a  general  author- 
ity to  issue  attachments  to  punish 
contempts  of  its  process;  and  there 
is  no  doubt  but  that  our  Circuit 
Courts  possess  this  power;  but  they 
can  exercise  it  In  term  time  only. 
'The  president  Judge,  when  sitting  as 
a  Circuit  Court,  possesses  this  power 
In  the  fullest  extent  known  to  our 
law.  His  Jurisdiction  is  then  consid- 
ered of  a  general  and  unlimited  na- 
ture. But  when  he  is  acting  in  vaca- 
tion his  situation  is  different;  his 
Jurisdiction  is  special  and  limited." 
Taylor  v.  Moftatt  2  BUckf.  (Ind.) 
305,  307. 

ae.  Ala. — Gates  v.  McDanlel,  3 
Port.  356. 

Ind. — Taylor  v.  Moffatt  2  Blackf. 
306. 

Kan. — In  re  Bamhouse,  60  Kan. 
489.  68  P  480;  In  re  Price,  40  Kan. 
156,  19  P  751;  State  v.  Stevens,  40 
Kan.  113,  19  P  365;  In  re  Milllngton, 
24  Kan.  214. 

Nebr.^<!hlldren's  Home  Soc.  v. 
State.  57  Nebr.  765.  78  NW  267. 

N.  T. — Matter  of  Holle,  160  App. 
Dlv.  369,  146  NTS  388;  Peo.  v.  Bren- 
nan,  45  Barb.  367. 

Oh.— Davis  V.  State,  60  Oh,  St.  194, 
38  I^B  926. 

Or. — State  v.  McKlnnon,  8  Or.  487. 

S.  C. — State  V.  Scarborough.  70  S. 
C.  288,  49  SE  860;  State  v.  Nathans, 
'a   S.   C.   19»,   27   SE  52;   Hannon  v. 


Wagener,  81  S.  C.  487.  12  SE  98:  Pel- 
zer  V.  Hughes,  27  S.  C.  408,  3  SB  408; 
KUnck  V.  Black.  14  S.  C.  241. 

Tex. — Ex  p.  Bllla  87  Tex.  Cr.  639, 
40  SW  276. 

Wyo. — Han  v.  Stoner,  12  Wyo.  478, 
76  P  584. 

Eng. — In  re  Johnson,  20  <).  B.  D. 
68;  In  re  Tyrone  Election  Pet,  Ir.  R. 
7  C.  L.  242. 

Man. — ^Hardie  v.  Lavery,  6  Man. 
135. 

A  Judge  out  of  .court  "has  i)0  au- 
thority to  punish  as  for  a  contempt 
a  disobedience  of  an  order  made  by 
him,  in  a  statutory  proceeding  he- 
fore  him,  unless  authority  so  to  pun- 
ish is  expressly  conferred  by  law." 
Peo.  V.  Brennan,  45  Barb.  (N.  Y.) 
844,  348. 

[a]  A  Jndff*  slttlnf  )xl  duunbem 
cannot  himself  punish  an  Insult  of- 
fered to  him,  but  the  court  of  which 
such  Judge  is  a  member  may  punish 
such  ofCensei  In  re  Tyrone  Election 
Pet.,  Ir.  R.  7  C.  L.  242. 

97.  Children's  Home  Soc.  v.  State, 
67   Nebr.   766,    178  NW  26T. 

98.  Ga. — Ormond  v.  Ball,  120  Ga. 
916,  48  SE  383;  Cobb  v.  Black,  34  Oa 
162. 

Kan. — ^In  re  Wolf,  62  Kan.  366,  34 
P  1048. 

Me. — Bradley  v.  Vetude,  47  Me.  85. 

Mlba — Ex  p.  Adams,  25  Miss.  883, 
59  AmD  234;  Moore  v.  Adams  County 
Prob.  Judge,  1  Miss.  810. 

Mont. — State  v.  Loud,  24  Mont  428, 
62  P  497. 

Nebr. — Children's  Home  Soc  v. 
State,  67  Nebr.  765,  78  NW  267. 

N.  J. — Seastream  v.  New  Jersey 
Exhibition  Co.,  61  A  1041  [aff  71  N. 
J.  Bq.  786,  66  A  982]. 

N.  T. — Shepherd  v.  Dean,  3  AbbPr 
424,  13  HowPr  173;  Briggs  v.  Mackel- 
lar,  2  AbbPr  30. 

Okl.-^Smlth  v.  Speed,  11  Okl.  95, 
66  P  511,  55  LRA  402;  In  re  Abbott 
7  Okl.  78,  64  P  319. 

S.  C. — Harmon  v.  Wagener,  33  S. 
C.  487,  12  SE  98. 

Eng. — Petty  v.  Daniel,  34  Ch.  D. 
172;  In  re  Clarka  11  L.  J.  Q.  B.  75 
(holding  that  a  Judge  sitting  as  a 
court  may  make  an  order  of  commit- 
tal wherever  he  may  sit,  and  even  at 
his  residence). 

ral  Thns  under  a  statute  .giving 
a  Judge  at  chambers  authority  to  ap- 
point a  receiver,  and  also  giving  a 
court  authority  to  punish  as  con- 
tempt the  disobedience  of  any  person 
ordered  to  deliver  over  money  or 
prooerty,  a  Judge  at  chambers  has 
authority  to  grant  an  order  of  at- 
tachment against  an  executor  who 
has  refused  to  turn  over  assets  to  a 
receiver  as  ordered  by  the  court. 
Harmon  v.  Wagener,  83  S.  C.  487,  12 
SE  98. 
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of  court  retomable  at  a  regular  or  special  tenu,^ 
while  in  other  cases  this  power  has  been  denied.^ 
In  many  jurisdictions  by  express  statutory  author- 
ity a  contempt  for  violation  of  court  orders  may 
be  punished  by  a  judge  at  (jhambers"  or  in  vaca- 
tion,^^  and  in  some  jurisdictions  it  has  been  held, 
without  reference  to  a  statute,  that  a  judge  in 
vacation,  under  some  circumstances  at  least,  may 
assess  punishment  for  contempt."  It  is  held  in 
Canada  that,  as  a  judge  sitting  out  of  term  does  not 
represent  the  full  court,  he  cannot  pnnish  contempt 
of  such  court."*  In  those  jurisdictions  where  there 
are  courts  that  are  deemed  always  open,"  such 
courts  have  power  to  punish  for  contempt  at  any 
time." 

[$  73]  I.  Special  Judge.  A  special  judge,  as 
respects  the  case  for  which  he  is  appointed,  has  all 
the  powers  that  a  regular  judge  would  have  had  in 
connection  therewith.''  Hence,  it  has  been  held 
that  a  special  judge  appointed  to  hear  and  to  de- 
termine a  particular  case  has  jurisdiction  to  punish 
a  party  for  violation  of  a  restraining  order  pre- 
viously granted  by  the  regular  judge,"*  or  to  punish 
for  contempt  the  publisher  of  an  article  reflecting 
on  his  integrity.**  But  the  violation  of  a  final 
decree  awarding  a  permanent  injunction  rendered 
by  a  special  judge  is  not  a  contempt  of  the  judge 
so  as  to  gfive  him  authority  to  punish  it,  when  the 
power  of  the  special  judge  is  limited  by  statute  to 


3B.  Gates  v.  Daniels.  3  Port.  (Ala.) 
S56:  State  v.  Archer,  48  Iowa  310; 
State  V.  Myers,  44  Iowa  580;  Andros- 
cogeln,  etc..  R.  Co.  v.  AndroscogKln 
R.  Co.,  49  Me.  392. 

30.  Dupoyster  v.  Clarke,  121  Ky. 
694,  90  SW  1,  28  KyL  665  (holding 
that  a  rule  on  one  to  show  cause  why 
he  should  not  be  punished  for  con- 
tempt in  disobeying  an  order  of  court 
cannot  be  awarded  in  vacation). 

31.  D.  C. — ^Barney  v.  Barney,  6  D. 
C.  1. 

Ga,— Obear  v.  Little.  79  Ga.  384, 
4  SB  914 

Kan.— State  v.  Cutler.  13  Kan.  131. 

Mont. — State  v.  Loud,  24  Mont. 
428,  62  P  497. 

S.  C— Smith  v.  Smith,  77  S.  C.  67, 
57  SB  666;  State  v.  Cape  Fear  Lum- 
ber Co.,  72  S,  C.  322,  61  SE  873. 

Tenn. — Komik  v.  Komlk,  S.Tenn. 
Civ.  A.   41. 

W.  Va, — ^Petrle  v.  Bufflngton,  90 
SE  557. 

See  also  statutory  provisions. 

38.  Mont. — State  v.  Loud,  24  Mont. 
428,  62  P  497. 

Nebr. — Nebraska  Children's  Home 
Soc.  v.  State,  67  Nebr.  765,  78  NW 
267. 

N.  M. — In  re  Sloan,  5  N.  M.  590,  26 
P  930. 

N.  T. — Lathrop  v.  Clapp,  40  N.  T. 
328,  100  AmD  493;  Wicker  v.  Dresser, 
13  HowPr  331  (holding  that,  the 
fact  that  the  power  to  punish  for 
contempt  is  conferred  on  the  Judge 
before  whom  the  proceedings  have 
been  commenced  or  may  be  con- 
tinued does  not  divest  the  court  from 
exercising  its  inherent  general  power 
to  enforce  the  orders  of  its  judges 
out  of  court).  Contra  Shepherd  v. 
Dean,  3  AbbPr  424.  13  HowPr  173. 

Tex. — ^Ex  p.  Looperr  61  Tex.  Cr. 
129,  132,  134  SW  346,  AnnCasl913B 
32  [quot  Cyc]. 

Vt.— In  re  Murphy,  73  Vt.  115,  BO 
A  817. 

W.  Va. — Powhatan  Coal,  etc..  Co. 
v.  Ritz,  60  W.  Va.  395,  66  SE  257,  9 
LRANS    1225. 

33.  Flannagan  v.  Jepson,  (Iowa) 
158  NW  641. 

34.  Reg.  V.  Wilkinson,  41  U.  C.  Q. 
B.  47. 

36.     See  statutory  provisions. 
36.     Vose  v.  Reed,   28  F.  Cas.  No. 
17.011,  1  Woods  647. 

[a]    An  •qnltx  oonrt  has  power  to 


commit  for  contempt  at  any  time, 
since  such  courts  are  deemed  always 
open.  Vose  v.  Reed,  28  F.  Cas.  No. 
17.011,   1  Woods  647. 

37.  Dupoyster  v.  Clarke,  121  Ky. 
694,  696,  90  SW  1,  28  KyL  6S6 
(where  the  court  said  that  the  power 
of  a  special  judge  is  not  confined  to 
the  term  at  which  the  cause  is  set 
for  trial,  "but  continue  until  the  case 
Is  tried;  and,  when  a  judgment  is 
entered,  he  may  by  proper  orders  en- 
force the  Judgment  Just  as  the  regrular 
circuit  judge  may  do.  Such  orders 
as  the  regular  circuit  Judge  may 
make  in  vacation,  he '  may  make. 
Such  orders  as  a  regular  circuit 
Judge  can  not  make  in  vacation,  he 
can  not  make  in  vacation  without 
calling  a  special  term.  If  steps  are 
necessary  in  vacation,  which  the 
statute  has  not  authorized  the  judge 
to  take  except  in  term  time,  a  spe- 
cial term  of  the  court  may  be  called 
before  action  is  taken;  and,  in  call- 
ing a  special  term,  the  special  judge 
must  proceed  precisely  as  the  regu- 
lar Judge  would  proceed  under  the 
statute").  See  also  Judges  [23  Cyc 
613]. 

88.  Mowrler  v.  State,  107  Ind.  639, 
8  NE  561;  Menuez  v.  Grimes  Candy 
Co..  77  Oh.  St.  386,  83  NE  82,  11  Ann, 
Cas  1037. 

[a]  BeasoB  for  rale^'^ontempts 
are  punished  as  offenses  against  the 
administration  of  justice,  and  the  of- 
fense of  violating  a  judicial  order  is 
punishable  by  the  court  which  is 
charged  with  its  enforcement,  by 
whomsoever  it  may  have  been  made. 
Menuez  v.  Grimes  Candy  Co..  77  Oh. 
St.  386,  83  NE  82.   11  AnnCas  1037. 

39.  Ex  p.  Bird,  4  Porto  Rico  223. 

40.  Kissel  V.  Lewis,  27  Ind.  A.  302, 
61  NE  209. 

41.  Peo.  V.  Durrant,  116  Cal.  179, 
48  P  75;  Goodenough  v.  Davids.  4 
NYMonthLBul  35. 

42.  U.  S. — Ex  p.  Beebees.  3  F.  Cas. 
No.  1,220.   2  Wall  Jr.  127. 

Ala. — Wyatt    v.    Magee.    3    Ala.    94. 

Cal. — Peo.  v.  Durrant,  116  Cal.  179, 
48  P  75. 

Ga. — ^Klngsbery  v.  Ryan,  92  Ga. 
108,  17  SE  689;  Wikle  v.  Sllva.  70  Ga. 
717. 

111.— Hake  V.  Peo..  230  111.  174.  82 
NE  561;  Clark  v.  Peo.,  1  111.  340.  12 
AmD  177. 

N.  H.— Bates'  Case,  56   N.  H.  325. 


a  final  disposition  of  the  cause.*° 

[i  74]  J.  Discretion  of  Oonrt.  As  a  general 
rule  an  applicant  is  not  entitled  as  a  matter  of 
right  to  an  order  for  the  commitment  of  a  person 
for  contempt,'^  but  the  application  is  addressed  to 
the  discretion  of  the  court.*'  It  has  been  held, 
however,  that,  where  the  contempt  consists  in  the 
disobedience  of  a  process  or  order  of  the  court 
affecting  or  impairing  a  party's  pecuniary  rights^ 
the  court  has  no  discretion,  but  must  impose  a  fine 
sufficient  to  indemnify  the  pafrty.*'  Where  the 
court  has  no  jurisdiction  of  defendant's  person,  it 
cannot  adjudge  him  guilty  of  contempt."  Under 
some  statutes  the  selection  of  the  procedure  in 
matters  of  contempt  is  also  discretionary  with  the 
court.** 

[$  75]  K.  Effect  of  Appeal  Where  an  appeal 
has  been  taken  to  a  higher  court,  and  such  court  ob- 
tains jurisdiction,  all  contempts  committed  there- 
after relating  to  such  proceeding  are  punishable  by 
the  latter  court;**  but  where  the  steps  to  have  the 
proceeding  reviewed  do  not  constitute  a  stay  or 
supersedeas,  and  the  jurisdiction  remains  in  the 
trial  court,  the  power  to  punish  contempt  growing 
out  of  the  proceeding  remains  in  the  lower  court.**^ 
It  has  been  held  that,  where  the  court  in  allowing 
an  appearand  supersedeas  expressly  refused  to  sus- 
pend the  injunction  appealed  from,  it  may  punish 
a  breach  of  such  injunction  pending  appeal,**  and 

_  N.  J.— Smith  ▼.  State,  31  N.  J.  L. 
216. 

_  N.  T. — Watrous  v.  Kearney.  '79  N. 
T.  496:  Lowenthal  v.  Hodge,  120  App. 
Div.  304.  105  NTS  120:  Joyce  v.  Hoi- 
brook,  2  Hilt.  94,  7  AbbPr  338;  Ste- 
phenson V.  Hansom,  6  NYCivProo 
43:  Brasher  v.  Van  Cortlandt,  2 
Johns.  Ch.  60B;  Post  ▼.  Van  Dine,  1 
Johns.  Cas.  412. 

N.  C. — Murray  v.  Berry,  113  N.  C. 
46,   18  SE  78. 

Porto  Rico. — In  re  Rojas,  17  Porto 
Rico  1056. 

S.  C. — Brown  v.  Pune,  81  S.  C.  L. 
630. 

Tex. — State  v.  Thurmond,   37  Tex. 
340. 


[a]     OiAer     abaolvt*     or     alaL — 

Whether  In  any  given  Ihstance  a 
flnal  order  of  attachment  or  a  rule 
nisi  shall  Issue  rests  In  the  court's 
discretion.  In  re  Stacy,  10  Johns. 
(N.  Y.)  328;  Matter  of  Vanderbilt.  4 
Johns.  Ch.  (N.  T.)  57;  State  v.  Sle- 
ber.  49  Or.  1,  88  P  31S. 

43.  Livingston  v.  Swift,  •  23 
HowPr    (N.   Y.)    1. 

44.  Brinkley  v.  Brlnkley,  47  N.  T. 
40;  Wulff  V.  Wulff,  161  App.  Div.  22. 
136    NYS   289. 

48.  State  V.  Sieber,  49  Or.  1,  88 
P  313. 

Bevlvw  on  appeal  of  Olacretton  of 
trial  oonrt  see  infra  S  169. 

40.  Anderson  v.  Anderson,  124  111. 
A.   613;  and  cases  infra  note  47. 

47.  U.  S. — Anderson  v.  Comptois, 
109  Fed.  971,  48  CCA  1,  111  Fed.  998, 
60  CCA  76. 

Ala. — Gates  V.  McDanlel,  3  Port  356. 

La, — State  v.  Houston,  37  La.  Ann. 
852. 

Mich. — Fltzsimmons  v.  Bd.  of  Can- 
vassers, 119  Mich.  147,  77  NW  632. 

Mo. — State  v.  Dillon,  96  Mo.  56,  8 
SW  781;  State  V.  Campbell,  25  Mo. 
A.  636. 

Philippine.— U.  S.  v.  Ney,  8- Philip- 
pine   146. 

Tex. — Ex  p.  Robertson,  44  Tex.  Cr. 
566,    72    SW   869. 

Utah. — Ex  p.  Whltmore,  9  Utah 
441.    35    P   524. 

Blsobedlence  of  order  pending'  ap- 
peal see  supra  {  19. 

Effect  of  transfer  of  cause  to  ap- 
pellate oonrf  irenerallj  see  Appeal 
Jtnd  Error  i  13fi8  et  seq. 

48.  Ex  p.  Whltmore,  9  Utah  441, 
35  P  524. 


For  later  caaaa,  dwvelopmanta  and  chaarMl  in  the  law  see  cumulative  Annotationa,  same  title,  page  and  note  number. 
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that,  where  a  decree  of  the  lower  court  granting  an 
injunction  has  been  affirmed  by  the  appellate  court, 
disobedience  of  such  injunction  by  third  persons 
subsequent  to  the  death  of  the  persons  originally 
enjoined  must  be  punished  by  the  court  where  the 
cause  originated.*" 

[$76]  L.  IiziBtence  of  Other  Bemedies— 1.  Ixi^ 
OmoTtl.  Some  courts  have  refused  to  punish  for 
contempt  where  there  was  another  remedy  to  en- 
force obedience  to  their  orders."  According  to 
some  authorities  process  for  contempt  to  enforce 
obedience  to  a  judgment,  order,  or  decree  for  the 
payment  of  money  will  not  lie  if  payment  can  be 
enforced  by  eaecution,"  or  if  a  remedy  exists  by 
suit."  Other  courts  hold  that  the  existence  of 
other  remedies  does  not  take  «way  their  power  to 
punish  for  contempt." 

[(  77]    2.    Pwuslu&ent  as  Criminal  Offense.    In 


the  absence  of  constitutional  or  statutory  rest^o- 
tl0n,°*  a  court  has  power  to  punish  an  act  which  is 
a  contempt  notwithstanding  such  act  may  likewise 
be  punished  by  indictment.'^  It  has  been  held, 
however,  that  sentence  on  the  criminal  charge  may 
be  mitigated  when  the  offender  has  been  punished 
for  contempt." 

[^  78]  M.  Former  Adindication.  Although  the 
constitutional  provision  protecting  one  against  be- 
ing put  twice  in  jeopardy  for  the  same  offense  has 
been  held  not  to  include  a  contempt  proceeding 
which  is  only  quasi  criminal,"  it  is  generally  held 
that  a  party  cannot  be  tried  again  for  the  same  con- 
tempt when  the  matter  has  'been  once  adjudicated, 
and  he  has  been  discharged,"  or  where  the  former 
.punishment  inflicted  was  unauthorized."  But  a 
discharge  because  the  court  or  judge  had  no  juris 
diction,""  or  because  of  an  illegal  arrest,*^  or  thi 


49.  Justice  V.  McBroom,  1  Lea 
(Tenn.)    665. 

50.  Murphy  v.  Abbott,  IS  111.  A. 
68;  Gates  v.  Peo.,  6  111.  A.  388:  Lafon 
V. -His  Executors,  3  Mart.  N.  S.  (La.) 
707;  Wilson  v.  Wright,  9  HowPr  (N. 
T.)  4BJ:  McDonald's  Est.  14  Phfla. 
(Pa.)  253;  In  re  Hirst,  9  Phlla.  (Pa.) 
216. 

[a]  WlLW*  apadflo  xwnadlM  are 
providad  by  l*w,  they  must  be  re- 
sorted to,  and  Jt  is  not  every  act 
Tendering  Ineffectual  an  order  of 
court  which  can  be  followed  up  by 
the  Imprisonment  for  contempt  of 
the  person  who  brought  about  that 
result.  State  v.  Orleans  Civ.  I>tBt. 
Ct.,  112  La.  182.  86  S  816. 

81.     See   supni  !|   13,   67. 

59.  Junius  Hart  Piano  House  v. 
Ingman.  119  La.  1017,  44  S  850; 
Guerrler  v.  Coleman,  136  App.  DIv. 
48,  119  NTS  896;  Drasdo  v.  Beck,  37 
Wash.   368,   79   P  948. 

[a]  XnIa  appUM.— Certain  per- 
sonal property  in  storage  belonging 
to  a  deceased  husband  was  awarded 
by  decree  of  the  probate  court  to 
the  wife  as  exempt,  and  the  storage 
Arm  ordered  to  deliver  it  to  herl 
On  being  informed  of  the  order,  de- 
fendant accepted  payment  of  stor- 
age charges  from  the  wife,  and  is- 
sued to  her  a  warehouse  receipt  for 
the  goods;  but  when  she  later  de- 
^red  to  /emove  them,  and  served  on 
defendant  a  certified  copy  of  the  or- 
der, he  refused  her  demand.  It  was 
held  that  such  refusal  did  not  render 
^defendant  subject  to  punishment  for 
contempt,  plaintiff's  remedy  being 
an  action  to  recover  the  property. 
Drasdo  v.  Beck,  37  Wash.  863,  79  P 
948. 

[b1  Aelton  amiiutt  ■Ii«rlS<— (1) 
A  sneriff  cannot  be  punished  for 
contempt,  for  a  mistake  in  the  dis- 
charge of  his  official  duty,  as  the 
party  injured  can  hold  him  and  his 
surety  liable  In  damages.  Oswego 
Second  Nat.  Bank  v.  Dunn,  63  How 
Pr  (N.  T.)  484  [rev  on  other  grounds 
29  Hun  529,  4  ClvProc  378  (rev  on 
other  grounds  97  N.  T.  149,  49  AmR 
617)].  (2)  An  attachment  for  con- 
tempt will  not  issue  against  one 
who  has  dispossesed  the  sheriff  of 
property  seized  on  final  process,  since 
ne  has  a  remedy  by  action  againpt 
the  dispossessor.  Peo.  v.  Church,  X 
W^end.  (N.  T.)  262.  (3)  Where  the  al- 
leged contempt  was  not  committed 
In  the  presence  of  the  court,  nor 
while  the  sheriff  was  executing  a 
writ  of  sequestration  direct  against 
the  person  alleged  to  have  committed 
the  contempt,  but  the  sheriff  had 
seized  the  property  under  a  writ  of 
sequestration,  and  a  keeper  had  been 
appointed,  and  there  was  an  agree- 
ment that  tHb  one  in  possession 
would-  deliver  the  property  on  the 
following  morning,  and  the  difficulty 
which  thereafter  arose  was  a  per- 
sonal matter  between  the  deputy 
sheriff  and  the  person  in  possession, 
there  was  an  ample  remedy  for  any 
wrong   committeo,   so   that  proceed- 


ings for  contempt  would  not  lie. 
Junius  Hart  Piano  House  v.  Ingman, 
119  La.  1017,  44  S  860. 

53.  U.  S. — In  re  Delgado.  140  U. 
S.  686,  11  set  874.  36  L.  ed.  678. 

111.— O'Nell  V.  Peo.,  118  HI.  A.  196. 

Mich. — Montgomery  V.  Palmer,  100 
Mich.  436,  59  NW  148. 

Miss. — t)urham  v.  State,  97  Miss. 
649,    52    S    627. 

Oh.— Randall  v.   Pryor,   4  Oh.   424. 

Pa. — Com.  v.  Lewis,  263  Pa.  175, 
98  A  31;  Oreer  v.  McClelland.  1  Phlla. 
128 

Wyo. — Ex  p.  Bergman,  3  Wyo. 
396.    26   P   914. 

See  also  supra  f  67. 

[a]  Thus  the  fact  that  the  dis- 
trict court  may  compel  the  produc- 
tion of  records  of  the  territorial 
probate  court  by  mandamus  does  not 
deprive  it  of  the  more  summary 
proceedings  by  contempt  against  the 
probate  Judge.  Ex  p.  Bergman,  3 
Wyo/  896,    26   P   914. 

[bj  A  stotnts  providing  for  the 
Issuance  of  an  execution  to  enforce 
an  order  directing  the  restitution  of 
money  paid  out  of  court  on  a  judg- 
ment subsequently  reversed  on  ap- 
peal does  not  provide  an  exclusive 
remedy,  but  the  court  may  enforce 
the  order  by  contempt  proceedings 
as  well  as  by  execution.  Rowley  v. 
Feldman,  84  App.  Dlv.  400,  82  NTS 
879,    13   NTAnnCas   173. 

64.  See  constitutional  and  statu- 
tory provisions. 

M.  U.  S. — Ex  p.  Savin,  131  .U.  S. 
267,  9  set  699,  33  L.  ed.  160;  In  re 
Brule,  71  Fed.  948;  U.  S.  v.  Debs, 
64    Fed.    724. 

CaL— Ex  p.  Acock,  84  Cal.  50,  23 
P  1029. 

Conn. — Middlebrook  v.  State,  43 
Conn.   267,   21   AmR   660. 

Ga. — Bradley  v.  State,  111  Ga.  168, 
36  SE  630,  78  AmSR  167,  60  LRA 
691;  Pledger  v.  State,  77  Ga.  242,  3 
SE  320. 

Ida. — McDougall  v.  Sheridan,  23 
Ida.   191,    128   P   954. 

HI.— O'Nell  V.  Peo.,  113  111.  A.  195. 

Mass. — Cartwrlght's  Case,  114 
Mass.    230.' 

Mich. — Nichols  V.  Grand  Rapids 
Super.   Ct.,    89   NW   691. 

Minn. — State  v.  First  Judicial 
Dist.  Ct.,  52  Minn.  283.  63  NW  1167. 

Mont. — State  v.  Faulds,  17  Mont. 
140,  42  P  285. 

Nebr. — Gandy  v.  State,  IS  Nebr. 
446,  14   NW  143.    ' 

N.  T. — Peo.  V.  Williams,'  61  App. 
Dlv.  102,  64  NTS  457;  Matter  of 
Jones,  6  NTCivProc  250  [rev  on 
other  grounds  36  Hun  471). 

N.  C. — In  re  Grlffln,  98  N.  C.  226,  3 
SE  616. 

N.  D. — State  v.  Markuson,  6  N.  D. 
147,  64  NW  934.  . 

Oh. — Hale  v.  State,  56  Oh.  St.  210, 
46  NE  199,  60  AmSR  691,  36  LRA 
264;  Steube  v.  State,  S  Oh.  Clr.  Ct. 
383 

6kl.— Burke  v.  Terr.,  2  Okl.  49^,  37 
P    829 

Pa-U;om.    V.    Phillips,    3    Plttsb. 


the 

426;  McCain  v.  Jewell,  24  Plttsb 
JLegJNS  185. 

S.  C— State  V.  Williams,  29  S.  C.  L. 
26. 

Wyo. — ^Fisher  v.  McDanlel,  9  Wyo. 
467,  64  P  1056.  87  AmSR  971;  Ex  p. 
iBergman.   S  Wyo.   396.   26  P  914. 

[a]  Tims  the  fact  that  bribing 
or  attempting  to  bribe  a  Juror  or  of- 
ficer of  a  court  is  indictable  under 
the  penal  laws  of  the  state  does  not 
deprive  a  court  of  the  power  of 
dealing  with  it  as  a  contempt  of 
court.  Bradley  v.  State,  111  Ga.  168, 
36  SE  630,  78  AmSR  167,  50  LRA 
69L 

Tomisr     adjndloattoB     see      Infra 

1  78.       "" 

8«.     Peo.   V.   Keeler,   99    N.   T.    468, 

2  NB  615,  62  AmR  49  [rev  32  Hun 
668,  3  NTCr  348  (rev  66  HowPr  487, 
2  N.  T.  Cr.  82)];  Peo.  v.  Mead,  92 
N.  T.  416;  Peo.  v.  Cole,  2  N.  T.  Cr. 
108. 

67.  Jones  v.  Mould,  151  Iowa  699, 
182  NW  46. 

68.  E^ton  Rapids  v.  Horner,  126 
Mich.  62,  85  NW  264;  Tates  v.  Peo., 
8  Johns.  (N.  T.)  SS7;  Wilson  v. 
Cralge,  113  N.  C.  463,  18  SE  716; 
Haywood  v.  Hay,  46  U.  C.  Q.  B.  662. 

[a]  Tlins  (1)  where  a  husband 
imprisoned  for  the  nonpayment  of 
alimony  awarded  by  the  judgment 
previously  accruing  has  remained 
in  prison  for  the  full  term  provided 
in  the  statute,  he  cannot  be^agaln 
Imprisoned  for  the  nonpayment  of 
alimony  accruing  during  his  impris- 
onment. Wlnton  V.  Winton,  63  Hun 
4,  6  NTS  637  [aff  117  N.  T.  623 
mem,  22  NB  379].  (2)  A  newspaper 
reporter  concealed  himself  in  the 
petit  Jury  room,  before  the  retire- 
ment of  the  jury  in  a  criminal  cause, 
and  afterward,  while  they  were  de- 
liberating, took  shorthand  notes  of 
what  he  heard.  Otl  being  discovered, 
he  was  made  to  deliver  nis  notes  to 
the  judge,  but  refused  to  promise 
secrecy  when  admonished  by  the 
judge.  He  was  then  discharged,  aiid 
afterward  published  his  recollections 
of  the  Jury's  deliberation.  The  court 
had  remained  lii  session  during  the 
time  the  Jury  were  out,  the  judge 
being  part  of  the  time  on  the  bench, 
and  during  the  rest  of  the  time  in 
the  Judge's  chambers  in  the  same 
building.  It  was  held  that  the  ac- 
tion of  the  Judge  in  calling  the  re- 
porter before  him,  questioning,  and 
then  discharging  him,  is  not  such  a 
proceeding  as  will  entitle  him  to  the 
defense  of  being  once  in  jeopardy, 
on  his  subsequent  arrest  and  trial 
for  contempt.  Peo.  v.  Barrett.  B6 
Hun  361,  9  NTS  321  faff  121  N.  T. 
678   mem.    24   NE   1095   mem]. 

.59.  Snyder  v.  Van  Ingen,  9  Hun 
(N.   T.)    569. 


60.     Spalding   v.    Peo.,    7    Hill    (N. 

T.)  201  [aff  4  Ho        '"    - 

ed.    858]. 


3tow.  (U.  S.)  21,  11  L. 


61.  Van  Wezel  v.  Van  Wezel.  1 
Edw.  <N.  T.)  113  [app  dlsm  3  Paige 
38]. 
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CONTEMPT 


[§§  78-80 


insufficiency  of  the  affidavit,'^  is  no  bar.  So  it 
seems,  a  i>erson  who  has  been  regularly  committltd 
and  .afterward  improperly  discharged  may  be  re- 
committed by  an  order  of  the  court  making  the 
first  order  of  commitment.*'  Where  the  offender  is 
already  in  prison  for  contempt,"  or  is  out  on  bail 
pending  habeas  corpus  proceedings,"  a  second  order 
will  not  lie  to  commit  for  the  same  contempt.  The 
dismissal  of  the  original  action  in  which  an  injunc- 
tion was  granted  does  not  operate  to  dismiss  an 
attachment  for  contempt  in  disobeying  the  injunc- 
tion during  its  life;""  nor  does  the  dismissal  of  a 
citation  by  the  conrt  on  the  petition  of  the  com- 
plaining party  on  the  hearing  of  contempt  proceed- 
ings prevent  a  subsequent  attachment  for  contempt 
issued  on  the  same  subject  matter  on  complaint  of. 
the  same  party."  Conviction  for  the  act  consti- 
tuting the  contempt  as  a  crime  or  misdemeanor  does 
not  purge  the  contempt,""  and  it  has  also  been  held 
that  the  fact  that  one  has  been  acquitted  of  a 
criminal  chaise  of  forging  an  instrument  which  he 


had  been  ordered  to  produce  in, court,  and  for  the 
failure  so  to  do  was  in  contempt  of  court,  will  not 
vacate  the  order  of  the  court."*  Punishment  for  a 
willful  contem|)t  is  no  legal  bar  to  a  criminal  prose- 
cution therefor.**  It  has  been  held,  however,  that, 
where  an  attorney  has  been  disbarred,  for  miscon- 
duct in  criticizing  the  court,  a  proceeding  to  punish 
him  for  contempt  for  the  same  language  will  be 
dismissed,  since  to  punish  him  for  contempt  will 
amount  to  the  imposition  of  double  punishment." 
Dismissal  or  settlement  of  civil  contempt  proceed- 
ings by  a  private  person  will  not  prevent  the  court 
from  vindicating  its  authority  by  punishing  the 
act  in  question."  i 

[$  79]  N.  Pendency  of  Other  ProeeedingB.  The 
pendency  of  other  proceedings  having  in  view  the 
enforcement  of  the  violated  order,  judgment,  de- 
cree, or  mandate  will  not,  as  a  rule,  defeat  con- 
tempt proceedings;"  but  there  are  cases  in  which 
the  rule  stated  has  not  been  applied.** 


vn.  PBooEEDmas  to  punish** 


[f  80]  A.  .Nature  of  Proceedings — 1.  In  G«n- 
e^aL  A  proceeding  for  contempt  is  sui  generis" 
and  summary  in  its  nature;"  but  the  character  of 
the  proceedings  to  be  followed  in  a  given  case 
is  often  a  question  of  much  difflculty.*"     A  con- 


tempt proceeding  is,  however,  generally  regarded 
by  the  courts  as  an  original  special  proceed- 
ing, collateral  to,  and  independent  of,  the  cause  in 
which  the  contempt  arises,"  although  there  is  some 
authority  in  conflict  with  this  statement,""  and  there 


es.  New  Jersey  Patent  Co.  v.  Mar- 
tin, 186  Fed.  51S;  State  v.  Gilpin,  1 
Dei.  Ch.  25. 


for 


[a]     nraa,  where  at  the  time  set 
r  bearing  a  motion  to  punish  de- 


fendant for  contempt  for  violation 
of  an  Injunction,  ex  parte  affidavits 
taken  by  petitioners  were  suppressed 
on  defendant's  motion,  and  the  hear- 
ing was  continued  for  the  taking  of 
testimony,  such  proceeding  did  not 
put  defendant  In  Jeopardy  nor  con- 
stitute a  bar  to  a  subsequent  hear- 
ing. New  Jersey  Patent  Co.  v.  Mar- 
tin,  186   Fed.   513. 

S3.  Yates  v.  Lansing,  9  Johns. 
(N.  Y.)  39B,  6  AmD  290:  In  re  Tates, 
4  Johns.  (N.  T.)  317  [rev  on  other 
grounds   6   Johns.   8371. 

64.  Mendel  v.  Mendel,  4S  Hun  636, 
6   NYSt  511. 

65.  Feo.  V.  Kavanagh,  220  111. 
49,   77  NE  107,  110   AmSR   223. 


ra]-BaasoiL  for  role.. — ^A  release  on 
Ball  pending  habeas  corpus  of  one 
Imprisoned  for  contempt  does  not  re- 


vive the  right  to  punish  for  the 
same  contempt,  since  the  commit- 
ment exhausts  the  power  of  the 
court  to  punish  for  that  particular 
offense.  Peo.  v.  Kavanagh,  220  111. 
49,    77    NE   107,    110   AmSR    223. 

ee.  State  v.  Stark  County  Dlst. 
Ct,  26  N.  D.  32,  39,  143  NW  143  [clt 
Cy<:J. 

67.  Vertner  v.  Martin,  10  Sm.  & 
M.    (Miss.)   103. 

68.  Eagan  v.  Lynch,  3  NYCIvProc 
236:  State  v.  Woodfin,  27  N.  C.  199, 
42    AmD   161.     See   also   supra   (    77. 

68.  Brown  v.  Farley,  38  N.  J.  Eq. 
186. 

70.  Peo.  v.  Mead,  92  N.  T.  416,  1 
N.  Y.  Cr.  417:  Klugman's  Case,  49 
HowPr  (N.  Y.)  484.  But  see  State 
v.  First  Judicial  Dist.  Ct.,  52  Minn. 
283,  295,  53  NTV  1157  (where  the 
court  in  punishing  as  contempt  an 
act  which  was  also  punishable  as 
a  crime  said:  "Whether,  after  one 
has  been  so  punished,  that  would 
constitute  a  bar  to  a  further  prose- 
cution, we  need  not  consider").  See 
also  supra  f  77. 

71.  In  re  Maestrettl,  80  Nev.  191, 
93  P  1005;  In  re  Breen,  SO  Nev.  186, 
93   P  1004. 

73.  Gompers  v.  Buck's  Stove,  etc., 
Co..  221  tr.  S.  418.  31  set  492,  55  L. 
ed.  797.  34  LRANS  874. 

73.  U.  S.  v.  Burr,  26  F.  Cas.  No. 
■"4,693;  Lyon  v.  Lyon,  21  Conn.  186; 
om.  V.  Reed,  59  Fa.  426. 

tal     Thus    it    has    been   held    that 


an  attachment  to  punish  for  contempt 
for  disobedience  of  an. order  will  Is- 
sue, even  though  a  writ  of  assistance 
was  issued  pending  the  rule  for  an 
attachment.  Cora.  v.  Reed,  59  Fa. 
425. 

74.  SUte  v.  Le0,  1  N.  J.  L.-  461 
(holding  that  an  Attachment  to  en- 
force the  payment  of  costs  will  not 
be  granted,  while  a  civil  action  is 
pending  for  the  same  purpose);  Hall 
V.  U.  S.  ReHector  Co.,  66  HowPr  31, 
4  NYCivProc  148  (holding  that  an 
order  to  pay  the  sherlfTs  fees,  on 
the  vacation  of  an  attachment,  will 
not  be  enforced  by  proceedings 
against  the  person  as  for  contempt, 
wi^ere  a  suit  is  pending  to  determine 
the  liability  of  such  person  to  pay 
such   fees). 

75.  Wlt&Ms  wlioia  deposition  is 
•onglit  see  Depositions  [13  Cyc  9241. 

78.  Bessette  v.  Conkey  Co.,  194  IT. 
S.  324,  24  set  665,  48  L.  ed.  997;  In 
re  Gompers,  40  App.  (D.  C.)  293; 
Beck  V.  State,  72  Ind.  260;  State  v. 
Harney,  30  Mont.  193,  78  P  10. 

77.  U.  S.— King  v.  Wooten,  64 
Fed.  612,  4  CXiA  619;  King  v.  Ohio, 
etc.,  R.  Co.,  14  P.  Caa.  No.  7,800,  7 
Blss.   529. 

Colo.^:;ooper  v.  Peo.,  IS  Colo. 
337.  373,  22  P  790,  6  LRA  480; 
Hughes  v,  Peo.,  6  Colo.  4S6. 

Ind. — Kemodle  v.  Cason,  26  Ind. 
362. 

Kan. — State  v.  Cutler,  13  Kan.  131. 

Me. — Androscoggin,  etc  R.  Co.  v. 
Androscoggin  R.  Co.,   49   Me.   392. 

N.  H. — Bates'   Case,   55   N.   H.    326. 

N.  Y.— In  re.McAdam,  6  NY3  387 
laft   7    NYS    454]. 

N.  C. — State  v.  Woodfln,  23  N.  C. 
199,   42  AmD   161. 

Pa. — Com.  V.  Snowden,  1  Brewst. 
218. 

Tex. — Crow  v.  State,   24  Tex.   12. 

Wash. — State  v.  Nlcoll,  40  Wash. 
517,    82   P  895. 

"Attachment  for  contempt  is  a 
summary  remedy  which  ha^  been  ex- 
ercised by  the  (Jourts  of  England  as 
far  back  as  the  annals  of  the  law 
extend."  Com.  v.  Snowden,  1  Brewst. 
(Pa!)   218. 

78.  Costilla  Land,  etc.,  Co.  v. 
Allen,    15   N.  M.   528.   110  P   847. 

79.  U.  S. — Anargyros  v.  Anargy- 
ros,  191  Fed.  208;  Durant  V.  Wash- 
ington County,"  8  F.  Cas.  No.  4,191, 
Woolw.  377;  Fanshawe  v.  Tracy,  8  F. 
Caai   No.   4,643,   4   Blss.   490. 

Ala. — Ex  p.  Dickens,  162  Ala.  272, 
277,   50    S    218    [clt    Cyc];    Hogan   v. 


Alston,  9  Ala.  627. 

Ill- — Lester  v.  Peo.,  160  111.  408,  23 
NE  387,  87  NE  1004,  41  AmSR  476; 
Kanter  v.  Clerk,  108  III.  A.  287. 

Iowa. — Bloomlngton  First  Cong. 
Cniurch  V.  Muscatine^  2  Iowa  69. 

Mass. — McDermott  v.  Clary,  107 
Mass.   501. 

Mont — State  v.  Harney,  SO  Mont. 
19S,  76  P  10;  State  v.  Fifth  Judicial 
Dist.   Ct.,   24    Mont.   SS. 

N.  H.— SUte  V.  Matthews,  87  N. 
H.   450. 

N.  J. — State  V.  Hudson  County 
Electric  Co.,  61  N.  J.  L.  114. 

N.  Y.— In  re  Depue,  185  N.  T. 
60,  77  NE  798  [rev  108  App.  Dlv.  68, 
96  NYS  1017];  In  re  Dissosway,  91 
N.  Y.  236;  Brlnkley  v.  Brlnkley,  47 
N.  Y.  40-  Erie  R.  (So.  v.  Ramsey,  45 
N.  Y.  637;  Boon  v.  McGucken,  67 
Hun  261,  22  NYS  424;  Peo.  v.  Cart- 
wright,    11    Hun    362;    Peo.    V.    Mead, 

I  N.   Y.  Cr.    417. 

Pa. — In  re  Williamson,  26  Pa.  9, 
67  AmD  374;  Com.  v.  Henratty,  22 
Pa.  Dlst.  703;  McCain  v.  Jewell,  24 
PlttsbLegJNS  186. 

Va. — Baltimore,  etc.,  R.  C!o.  v. 
Wheeling,  13  Gratt.  (64  Va.)  40. 

W.  Va. — Alderson  v.  Comrs..  32  W. 
V^  640,  9  SE  868,  26  AmSR  840,  6 
LRA  334;  State  v.  Irwin,  30  W.  Va. 
404,  4  SE  413;  Ruhl  V.  Ruhl,  24  W. 
Va.    279 

Wls.-^Halght  V.  Lucia,  86  Wis. 
366. 

,  [a]  nuia  it  has  been  held  that 
the  proceeding  against  a  party  for 
contempt,  when  contempt  was  com- 
mitted, and  the  trial  pending  are 
entirely  distinct  things,  as  much  so 
as  an  indictment  for  perjury  and 
the  cause  In  which  the  false  oath 
was  taken.  In  re  Williamson,  26  Pa. 
9,    67    AmD    374. 

[b]  ▲  proceedinf  to  pnnlih  for 
oontempt  is  a  neolal  prooMdlnv  In- 
dependent of  the  action  or  special 
proceeding  in  which  it  may  be  taken. 
In  re  Depue,  186  N.  Y.  60,  77  NB 
798  [rev  108  App.  Div.  58,  95  NYS 
10171. 

80.  Bessette  v.  Conkey  Co.,  194 
U.  S.  324,  24  set  666,  48  L.  ed.  997 
(holding  that  a  proceeding  for  con- 
tempt may  be  either  dependent  or 
independent  of  the  main  case);  Ex 
p.    Ah    Men,    77    Cal.    198,    19    P   380, 

II  AmSR  263  (holding  that  a  con- 
tempt, although  a  specific  criminal 
offense.  Is  presented,  as  a  matter  of 
practice.  In  the  cause  or  proceedings 


For  l*t«r  oases,  asvMopmoats  and  oluuives  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  80-81] 


CONTEMPT 


[13  C.  J.]     57 


are  eases  which  hold  that  a  proceeding  for  con- 
tempt to  enforce  a  remedv  in  a  civil  action  is  a 
proceeding  in  that  action,  especially  a  contempt 
proceeding  in  a  court  of  equity  in  aid  of  the  court's 
original  jurisdiction  and  in  the  enforcement  of  its 
decree.**  Where  a  contemner  voluntarily  submits 
himself  to  the  jurisdiction  of  the  court,  he  cannot 
complain  of  the  character  of  the  proceedings.'' 

[$  81]  2.  Oximinal  or  OivlL  Proceedings  for 
contempt  are  of  two  classes :  (1)  Those  prosecuted 
to  preserve  the  power  and  vindicate  the  dignity  of 

out  of  which  It  arose,  and  not  as 
a  separate  oroceedlncr):  State  v. 
Helser,  20  NT  D.  8B7,  127  NW  72 
(where  the  court  said  that,  while 
a  criminal  contempt  proceedinK  for 
violating  an  Injunction  is  deemed 
an  original  special  proceeding,  it  is 
not,  strictly  speaking,  an  independ- 
ent proceeaing,  as  it  grows  out  of, 
and  is,  to  a  certain  extent,  connected 
with,  the  main  action  and  is  depend- 
ent for  its  foundation  on  the  pro- 
ceedings in  the  main  action  ana  on 
the  violation  of  the  Injunctlonal  or-/ 
der   therein   Issued). 

Slnalaaal      for     dlaobedienoe      of 
eomfa  order  see  Dismissal  and  Non- 


tbe  court,  and  to  punish  for  disobediraice  of  its 
orders;^  and  (2)  those  instituted  to  preserve  and 
to  enforce  the  rights  of  private  parties  to  suits, 
and  to  compel  obedience  to  orders  and  decrees  made 
to  enforce  the  rights  and  to  administer  the  mnedies 
to  which  the  court  has  found  them  to  be  entitled.™ 
Since  contempts  directed  against  the  dignity  and 
authority  of  the  court  are  in  their  nature  crim- 
inal,'' or  quasi  criminal,"  the  proceedings  iox  the 
punishment  of  such  contempts  are  generally  held  to 
be   in   the   nature   of  criminal   proceedings,''   and 


suit    [14    Cyc   432,    433] 

81.  U.  S. — ^Bessette  v.  Conkey 
Co.,  194  U.  S.  324,  24  SCt  666,  43 
Lu    ed.    997. 

Conn. — Lijron  v.  Lyon,  21  Conn.  186. 

Iowa. — Haaren  v.  Modld.  144  Iowa 
296,    122    NW   921,    24   LRAN3    404. 

Kan.— State  v.  Porter,  76  Kan.  411, 
91    P    1073,    13    LRANS    462. 

Masa — ^Wlnslow  v.  Hayson,  118 
Mass.    411. 

N.    T. — Batterman   v.    Finn,    40    N. 

Y.  340:  Pitt  V.  Davison,  37  N.  T.  236 

[rev  37   Barb.  971;   Poo.  v.  Bergen,   9 

•  Hun   202;    Leland   v.    Smith,   3    Daly 

809. 

N.  D.— State  v,  Helser,  20  N.  D. 
857,  127  NW  72.     , 

Wash. — Wright  v.  Suydam,  79 
Wash.  660,  ^40  P  678. 

[a]  Tliaa  it  has  been  held  that 
a  proceeding  against  a  party  for 
contempt  in  refusing  to  pay  certain 
costs  as  ordered  is  a  motion  In  the 
action.  Tucker  v.  Oilman,  14  NTS 
392    20    NTCivProc    397. 

8S.  U.  S.— Schwarts  v.  U.  S.,  217 
Fed.   866,   133   CCA  576. 

Conn. — Lyoa  v.  Lyon,  21  Conn. 
185. 

Iowa. — ^Hatlestad  v.  Hardin  County 
Disc  Ct.,  187  Iowa  146,  114  NW  628; 
Ferguson  v.  Wheeler,  126  lowa  111, 
101   NW  638. 

Masa — ^^flnslow  v.  Nayson,  113 
Mass.  411. 

N.  D.— SUte  V.  Helser,  20  N.  D. 
867,    127   NW   72. 

Wash. — ^Wright  v.  Suydam,  78 
wash.    660,    140    P    678. 

[a]  Tliiur  (1)  where  a  contempt 
is  committed  in  connection  with  an 
inlAnction  case,  it  is  not  necessary 
to  docket  a  new  case  against  the 
contemner.  Hatlestad  v.  Hardin 
County  Dist.  CL.  137  Iowa  146,  114 
NW  628.  (2)  And  if  it  is  transferred 
to  the  criminal  docket,  the  court 
will  take  notice  of  all  orders  made 
in  the  civil  suit.  Schwartz  v.  U.  S., 
217  Fed.  866,  133  CCA  676. 

83.  In  re  Newman,  214  Fed.  69, 
130    CCA    609. 

84.  Bessette  v.  Conkey  Co.,  194 
V.  S.  824.  24  SCt  666,  48  L.  ed.  997; 
In  re  Nevltt,  117  Fed.  448,  64  CCA 
622;  Gorham  v.  New  Haven,  82  Conn. 
163,  72  A  1012;  State  v.  Bland,  189 
Mo.  197.  88  SW  28,  3  AnnCas  1044. 
See  also  infra  note  88;  and  supra  ii 
6,  6. 

"Proceedlnga  for  contempts  are  of 
two  classes,  those  prosecuted  to  pre- 
serve the  power  and  vindicate  the 
dignity  of  the  courts  and  to  punish 
for  disobedience  of  their  ordera  and 
those  Instituted  to  preserve  and  en- 
force the  rights  of  private  parties 
to  suits,  and  to  compel  obedience 
to  orders  and  decrees  made  to  en- 
force the  rights  and  administer  the 
reme^lea    to    which    the   court   has 


found   them    to    be    entitled."     Bes- 
sette V.   Conkey   Co.,    194    U.   S.   334, 
328,   24    SCt   666,    48   U   ed.    997. 
88.    See  cases  supra  note  84. 

86.  See  Bupta  i  6. 

87.  Cllne  V.  L,angan,  31  Nev.  239, 
101  P  563  (holding  that  proceedings 
to  punish  for  contempt  are  Quasi 
criminal  in  their  nature,  and  that 
the  petition  or  affidavit  on  which 
they  are  based  must  state  facts 
showing  contempt  before  the  court 
has  any   jurisdiction   to  punish). 

88.  U.  S. — Bessette  v.  Conkey  Co., 
194  U.S.  324,  24  SCt  666,  48  L..  ed. 
997;  New  Orleans  v.  New  York  Mall 
SS.  Co.,  20  Wall.  387,  22  L.  ed.  364; 
Jones  V.  U.  S.,  209  Fed.  585.  126  CCA 
407;  In  re  Caahman.  168  Fed.  1008; 
U.  S.  V.  Atchison,  etc.,  R.  Co.,  142 
Fed.  176;  In  re  Nevltt,  117  Fed.  448, 
64  OCA  622;  Accumulator  Co.  v. 
(Xinsolidatlon  Electric  Storage  Co.,  53 
Fed.  796  [atr  65  Fed.  485,  5  CCA 
2021;  Goodrich  v.  U.  S.,  42  Fed.  392; 
Kirk  V.  Milwaukee  Dust  Collector 
Mfg.  Co.,  26  Fed.  601;  In  re  Ellerbe, 

18  Fed.  630.  4  MoOary  449;  Durant 
V.  Washington  County,  8  P  <3as.  No. 
4,191,    1    Woolw.    877;    In   re   Pitman, 

19  F.  Cas.  No.  11,184,  1  Curt.  186;  U. 
S.  V.  Wayne,  28  F.  (Jas.  No.  16,654, 
Wall.  Sr.   134. 

Ala.— Ex  p.  Hardy,  68  Ala  80S. 
But  see  Ex  j>.  Hamilton,  51  Ala.  66. 

Alaska.— UT  S.  v.  Richards,  1 
Alaska  613. 

Cal. — In  re  McCarty,  154  Cal.  684, 
98  P  640;  Hutton  v.  San  Francisco 
Super.  CJt.,  147  Cal.  156,  81  P  409 
(quasi  criminal);"  Schwarx  v.  San 
Francisco  Super.  Ct.,  Ill  Cal.  108, 
43  P  680;  Ex  p.  Gould,  99  C^al.  880, 
33  P  1112,  37^  AmSR  57,  21  LRA 
751;  Ex  p.  Acock.  84  Cal.  5Q,  23  P 
1029;  Ex  p.  Ah  Men,  77  Cal.  198,  19 
P  380,  11  AmSR  263;  In  re  Buckley, 
69   Cal.   1,    10   P  69. 

Colo.— Wyatt  v.  Peo.,  17  Colo.  262, 
28  P  961. 

Conn. — Gorham  v.  New  Haven,  82 
Conn.  163,  72  A  1012;  Welch  v.  Bar- 
ber, 52  Conn.  147,  62  AmR  667. 

Del. — State  v.  Olipin,  1  Del.  Ch. 
2(. 

D.  C. — Pieroe  v.  U.  S.,  37  App.  682 
(governed  by  criminal  procedure, 
save  in  respect  of  indictment  and 
trial  by  Jury);  Gompers  v.  Buck's 
Stove,    etc.,    Co.,    S3    App.    516. 

Ga. — Drane  v.  Crhilders,  19  Ga.  A. 
282,  89  SE  304;  Auto  Highball  Co. 
V.  Sibbett,   11  Ga.  A.'  618,  76  SE  914. 

111. — Lester  v.  Peo.,  160  HI.  408.  23 
NE  387,  37  NE  1004,  41  AmSR  375; 
Peo.  V.  Dledrlch.  141  III.  665,  30  NE 
1038;  Hill  V.  Crandall,  62  111.  70; 
Crook  V.  Peo.,  16  111.  634:  Stuart  v. 
Peo.,  4  111.  395;  Clark  v.  Peo.,  1  III. 
340,  12  AmD  177;  Peo.  v.  Buconlch, 
19»  111.  A.  410;  Peo.  v.  Friedlander, 
199  111.  A.  800;  Peo.  v.  Samuel,  199 
111.  A.  294;  Peo.  v.  Seymour,  191  III. 
A.  381  [aft  272  111.  296,  111  NE 
1008]:  Hollister  v.  Peo.,  116  111.  A. 
338;  O'Nell  v.  Peo.,  113  111.  A  196; 
Rawson  v.  Rawson,  36  III.  A.  606; 
Beattle  v.  Peo.,  33  111.  A.  661. 

Ind. — State  v.  Branner,  174  Ind.  684, 
93  NE  70;  Baldwin  v.  State,  126  Ind. 
24,  26  NE  820;  Whittem  v.  State,  36 
Ind.  196;  Anderson  v.  Indianapolis 
Drop  Forging  Co.,  84  Ind.  A.  100,  72 
NB   277. 

Iowa. — Wells  v.  Polk  County  Dist 
Ct,  126  Iowa  840,  102  NW  106:  Grier 
V.  Johnson,  88  Iowa  99,  65  NW  80; 
Bloomlngton  First  Cong.  Church  v. 
Muscatine,  2  Iowa  68. 


Kan. — State  v.  Cutler,  13  Kan.  131. 

Ky. — Brannon  v.  Com.,  162  Ky.  850, 
172  SW  703,  LRA1916D  869;  Roberts 
V.  Hackney,  109  Ky.  266,  58  SW  810, 
59  SW  328,  22  KyL  976. 

La. — Roussel  v.  Railways  Realty 
Co.,  133  La.  153,  62  S  608. 

Mass. — Cartwright's  Case,  114 
Mass.  230. 

Mich. — Langdon  v.  Wayne  Cir, 
Judges.  76  Mich.  368.  43  NW  310. 

Mont,— In  re  Mettler,  50  Mont.  299. 
146  P  747;  Dunlavey  v.  Doggett,  38 
Mont.  204,  99  P  436;  State  v.  Dis- 
trict Ct.,  37  Mont.  191,  96  P  B93,  16 
AnnCas  743;  State  v.  Second  Judicial 
Dist.  Ct.,  30  Mont.  647,  77  P  318; 
State  V.  Harney,  30  Mont.  198,  70  P 
10. 

Nebr. — In  re  Dunn,  86  Nebr.  606. 
124  NW  120-  Hydock  v.  State,  Bd 
Nebr.  297,  80  ifyf  902:  Children's 
Home  Soc.  v.  State.  67  Nebr.  766,  78 
NW  267;  Herdman  v.  State,  64  Nebr. 
626,  74  NW  1097;  Cooley  v.  SUte,  46 
Nebr.  603,  65  NW  799;  Hawes  v. 
Stata  46  Nebr.  149,  64  NW  699: 
Zimmerman  v.  State,  46  Nebr.  13,  64 
NW  375;  O'Chander  v.  State,  46  Nebr. 
10,  64  NW  373;  Johnson  v.  Bouton, 
35  Nebr.  898,  63  NW  995;  Boyd  v. 
State,  19  Nebr.  128,  26  NW  925: 
Gand5r_y.  State,  13  Nebr.  445,  14  NW 
148;  Whitaker  v.  McBride,  6  Nebr, 
(Unoft.)    411,  98   NW  877. 

Nev. — Ex  p.   Sweeney,   18  Nev.  74, 

1  P  379:  Maxwell  v.  Rives,  11  Nev. 
213;  Phillips  V.  Welch,  11  Nev.  187. 

N.  H.— In  re  Bates.  65  N.  H.  826; 
State  V.  Matthews,  37  N.  H.  450. 

N.  J. — Staley  v.  South  Jersey 
Realty  Co.,  (Sup.)  90  A  1042;  Me- 
Clure  V.  Gullok,  17  N.  J.  L.  840; 
Magennis  v.  Parkhurst.   4   N.   J.  Eq. 

N.  M.— Marinan  v.  Baker,  18  N.  M. 
461,  78  P  531;  Costilla  Land,  etc.,  Co. 
V.  Allen,  15  N.  M.  628,  110  P  847. 

N.  D. — State  v.  Massey,  10  N.  D. 
164,  86  NW  226;  State  v.  Crum,  T  N. 
D.  299,  74  NW  992;  State  v.  Davis,  2 
N.  D.  461.  51  NW  942. 

Oh. — Brimson  v.  State,  63  Oh.  St. 
847,  58  NB  803;  Hunt  v.  States  27  Oh. 
Cir.  Ct.  16. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Can- 
non, 31  Okl.  476,  122  P  281  (proceed- 
ings before  corporation  commission); 
Nichols  v.  State,  8  Okl.  Cr.  550,  129 
P  673.    ' 

Or. — ^TrulUnger  v.  Howe,  58  Or.  73, 
113  P  4. 

Pa — In  re  Williamson,  26  Pa.  9,  67 
AmD  374;  Hummell's  Case,  9  Watts 
416;  Com.  v.  Henratty,  22  Pa.  Dist. 
703;'  Patterson  v.  Patterson,  1  Wkly. 
NC  874. 

S.  C. — State  V.  Nathans,  49  S.  C. 
199,  27  SE  62;  Ex  p.  Thurmond,  17 
S.  C.  L.  606. 

S.  D.— State  v.  Klrby,  86  S.  D.  188. 
164  NW  284;  Freeman  v.  Huron,  8  S. 
D.  435,  66  NW  928. 

Tenn. — Graham  v.  Williamson,  128 
Tenn.  '720,  164  SW  781;  Komik  v. 
Kornlk,  3  Tenn.  Civ.  A.  41. 

Tex. — Kdrington  v.  Prldham,  66 
Tex.  612;  Ex  p.  Robertson,  27  Tex. 
A.  628,  11  SW  669,  11  AmSR  207. 

Va. — Kidd  V.  Virginia  Safe  Deposit, 
etc.,  Corp.,  113  Va.  612,  76  SE  146; 
Baltimore,  etc.,  R.  Co.  v.  Wheeling, 
13  Gratt.   (54  Va.)  40;  Com.  v.  Feely. 

2  Va.  Cas    1 

Wash.— ^tate      v.      Haseltine,  82 

Wash.  81,  143  P  436;  Poland  v. 
Poland.  63  Wash.  697,  116  P  2. 

W.   Va. — McMillan  v.   Hickman.  36 

W.    Va.    706,    14    SB    U7;    State  v 
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should  conform  as  nearly  as  possible  to  proceed- 
ings in  criminal  cases,^  although,  perhaps,  after  all 
the  proceeding  has  best  been  characterized,  as  sui 
generis,*"  partaking  of  some  of  the  elements  of  both 
civil  and  criminal  proceedings,  but  really  neither." 
Since  a  civil  contempt  consists  in  failing  to  do  some- 
thing ordered  to  be  done  by  a  court  in  a  civil 
action  for  the  benefit  of  one  of  the  parties,*'  the 


Ralphsnyder,  S4  W.  Va.  352,  12  SB 
721;  State  v.  CunnlnKhara.  33  W.  Va. 
607,  11  SB  76;  Alderson  v.  Kanawha 
County,  32  W.  Va.  640.  9  SB  863,  2S 
AmSR  840.  6  LRA  334;  State  v. 
Irwin,  80  W.  Va.  404.  4  BE  413;  Ruhl 
V.  Ruhl,  24  W.  Va.  279;  Craig  v.  Mc- 
CuIIoch.  20  W.  Va.  148;  State  v.  Har- 
per's Ferry  Bridge  Co.,  16  W.  Va. 
864. 

Wis. — Emerson  v.  Huss,  127  Wis. 
215,  106  NW  518;  In  re  Murphey,  39 
Wis.  286;  Halgbt  v.  Lucia,  3«  Wis. 
356. 

Can. — Bills  v.  Reg.,  22  Can.  S.  C. 
7;   In  re  O'Brien,   IJ  Can.  S.  C.  197. 

B.  C. — In  re  Seaife,  6  B.  C.  153. 

N.  B.— Ex  p.  Vanwart,  35  N.  B.  78. 

N.  S.— Grant  v.  Grant,  86  N.  S.  647. 

[a]  Thiu  (1)  where  defendant 
was  convicted  for  an  alleged  crim- 
inal contempt,  and  sentence  was  im- 
posed as  punishment  for  a  supposed 
offense,  and  not  to  enforce  an  order 
of  court,  the  proceeding  was  crim- 
inal in  character.  Bridges  v.  State, 
9  Olit.  Cr.  450,  132  P  503.  (2)  A  pro- 
ceeding against  members  of  labor 
unions  to  punish  them  for  contempt 
for  prosecuting  a  criminal  conspiracy 
to  violate  an  injunction,  granted  by 
the  court  in  a  civil  suit,  restraining 
them  from  Interfering  with  the  busi- 
ness or  employees  of  the  complain- 
ant therein,  is  a  criminal  proceeding 
within  the  meaning  of  a  statute  pro- 
viding that  no  discovery  or  evidence 
obtained  from  a  party  pr  witness  by 
means  of  a  judicial  proceeding  shall 
be  given  in  evidence,  or  in  any  man- 
ner used  against  him  In  any  court  of 
the  United  States  in  any  criminal 
proceeding.  Hammond  Lumber  Co. 
V.  Sailors^  Pac.  Union,  167  Fed.  809 
(construing  U.  S.  Rev.  St.  i  860).  (3) 
In  proceedings  to  punish  a  witness 
for  shearing  falsely  at  the  trial,  the 
record  on  appeal  showed  that  de- 
fendant was  adjudged  guilty  of  con- 
tempt but  failed  to  disclose  the  na- 
ture of  the  proceedings.  In  reversing 
the  order  of  commitment,  the  court 
said:  "If  it  was  deemed  constructive 
contempt,  requiring  a  hearing  to 
show  whether  the  testimony  was 
false,  and  one  was  had  for  that  pur- 

fiose,  with  respect  to  which  the  record 
s  silent,  then  the  court  practically 
converted  itself  Into  a  tribunal  to  try 
a  charge  of  perjury  in  utter  disre- 
gard of  the  constitutional  guaranties 
afforded  one  charged  with  crime." 
Peo.  V.  Stone,  181  111.  A.  476,  476. 

89.  Nichols  V.  State,  8  Okl.  Cr. 
660,    129   P  673. 

90.  In  re  Gompers,  40  App.  (D.  C.) 
293;  McDougall  v.  Sheridan,  23  Ida. 
191,  128  P  9B4.     See  also  supra  i  80. 

"The  action  Is  sul  generis.  In  a 
class  by  itself,  partaking  of  Bon\e  of 
the  elements  of  both  civil  and  crim- 
inal proceedings,  but,  strictly  speak- 
ing. It  is  neither.  It  belongs  to  a 
class  of  proceedings  Inherent  In  the 
court,  and  deemed  essential  to  its 
existence.  It  would  hardly  be  held 
that  a  disbarment  proceeding  is 
criminal,  although  a  severe  penalty 
may  be  Imposed;  or  that  the  power 
of  a  court  to  reprimand  its  officers 
for  misconduct  is  a  criminal  proceed- 
ing, though  the  penalty  imposed  is 
humiliating  and  severe.  These  be- 
long to  a  class  of  proceedings  es- 
sential to  the  self-preservation  of  a 
court,  and  Inherent  in  all  courts. 
Irrespective  of  their  constitutional 
and  statutory  Jurisdiction.  Con- 
tempt, therefore,  is  without  any  par- 
ticular form  of  action,  and  not  sub- 
ject to  the  limitations  of  procedure 
''prescribed  for  the  conduct  of  either 


civil  or  criminal  actions."  In  re 
Gompers,  40  App.  (D.  C.)  293,'322. 

"This  is  not  a  criminal  action,  but 
a  proceeding  to  punish  summarily 
for  contempt.  ...  In  the  punish- 
ment of  crimes  on  information  and 
indictment,  the  defendant  is  entitled 
to  a  Jury;  but  not  so  in  contempt 
proceedings.  ...  A  contempt  pro- 
ceeding is  sul  generis,  and  .  .  . 
may  be  considered  as  having  the 
same  meaning  as  a  misdemeanor,  but 
it  differs  from  it  in  this,  that  it  is 
not .  indictable,  but  punishable  sum- 
marily. No  court  has  ever  held  that 
a  party' Is  entitled  to  a  trial  by  jury 
in  a  proceeding  for  contempt.  It 
must  therefore  follow  that  the  rules 
regarding  the  trial  of  crimes  by  in- 
formation or  indictments  are  not 
applicable  to  proceedings  for  con- 
tempt." McDougall  v.  Sheridan,  23 
Ida.  191,  219,  128  P  954. 

91.  State  V.  Howell,  80  Conn.  668, 
69  A  1057,  125  AmSR  141,  13  Ann 
Cas  601:  In  re  Gompers,  40  App. 
(D.  C.)  293;  McDougall  t.  Sheridan, 
23  Ida.  191,  128  P  954;  Gibson  v. 
Hutchinson,  148  Iowa  139,  126  NW 
790,  AnnCasl912B  1007. 

"This  is  not  a  criminal  proceed- 
ing within  the  meaning  of  the 
statute.  The  fine  and  Imprisonment 
which  the  court  is  authorized  to  In- 
flict for  a  contempt  are  not  Intended 
as  a  punisliment  for  a  crime  com- 
mitted in  Violation  of  the  criminal 
law;  and  punishment  for  the  con- 
tempt is  no  bar  to  a  prosecution  for 
a  breach  of  the  peace,  notwithstand- 
ing the  universal  maxim  that  no 
one  shall  be  put  in  Jeopardy  twice 
for  the  same  offense.  Courts  of 
chancery  and  probate  courts  have  no 
criminal  jurisdiction;  and  yet  it  will 
hardly  be  denied  fhat  they  have  the 
power  to  punish  for  contempt." 
Mlddlebrook  v.  State.  43  Conn.  267. 
267,  21  AmR  650. 

[a]  WbUa  of  a  orimliial  tuttore,  it 
is  not  a  oriminal  proseoatlon. — "The 
proceeding  in  contempt  Is  an  offense 
against  the  court  as  an  organ  of  pub- 
lic justice  and  not  for  a  violation  of 
the  criminal  law."  State  v.  Howell, 
80  Conn.  668,  671,  69  A  1057,  126 
AmSR  141,  13  AnnCas  501. 

[b]  IB  Vuyr  Tork,  a  proceeding  to 
punish  for  criminal  contempt,  while 
relating  to  acts  styled  criminal,  is 
a  civil  special  proceeding.  Hanbury 
v.  Benedict,  160  App.  Div.  662,  146 
NTS  44;  New  York  City  Typothetae 
V.  Typographical  Union,  132  App. 
Div.  921,  117  NTS  70  (under  Code 
Civ.  Proc    S   8). 

93.     See  supra  |  6. 

93.  U.  iS. — In  re  Christensen  En- 
gineering Co.,  194  U.  S.  458,  24  SCt 
729j  48  L.  ed.  1072;  In  re  Nevitt,  117 
Fed.  448,  64  OCA  622;  Hendryx  v. 
Fltzpatrlck.   19  Fed.   810. 

Conn. — Corham  v.  New  Haven,  82 
Conn.  153,  72  A  1012. 

D.  C. — Simmons  v.  Palmer,  33  App. 
692;  Oompers  v.  Buck's  Stove,  etc., 
Co.,  33  App.  516. 

Ga. — Howard  v.  Durand,  36  Ga.  346. 
91  AmD  767. 

111.— Hake  v.  Peo.,  230  111.  174,  82 
NE  561;  Flannery  v.  Peo.,  225  111. 
62,  80  NE  60;  Swedish-American  Tel. 
Co.  V.  New  York  Fidelity,  etc.,  Co., 
208  111.  562,  70  NE  768;  Hannah  v. 
Peo.,  198  111.  77,  64  NE  776:  Peo.  v. 
Welgley,  155  111.  491,  40  NE  300; 
Lester  v.  Peo.,  160  111.  408,  23  NE 
387,  37  NB  1004,  41  AmSR  375;  Peo. 
V.  Dledrich,  141  111.  665,  SO  NE  1038; 
Leopold  V.  Peo.,  140  111.  652,  30  NE 
848;  Buck  v.  Buck,  60  111.  105; 
Steames  v.  Peo.,  41  111.  A.  167. 


general  rule  is  that  proceedings  to  punish  for  civil 
contempt  are  remedial  and  civil  in  their  nature.^ 
But  the  line  of  demarcation  between  acts  consti- 
tuting criminal  and  those  constituting  civil  con- 
tempts is  very  indistinct.**  Efforts  have  been  made 
to  classify  them  by  saying  that  they  are  to  be  re- 
garded as  criminal  when  the  purpose  is  primarily 
punishment,"  and  civil  when  the  purpose  is  pri- 

Ind. — Perrr  v.  Pemet.  166  Ind.  67, 
72,  74  NE  609,  6  AnnCas'  633  [cit 
Cyc];  Beck  v.  State,  72  Ind.  250; 
Anderson  v.  Indianapolis  Drop  Forg- 
ing Co.,  84  Ind.  A.  100,  73  NE  277. 

Iowa. — Flannagan  t.  Jepson,  168 
NW  641. 

Mich. — Peo.  V.  Simonson,  9  Mich. 
492 

Mo. — State  V.  Bland.  189  Mo.  197. 
88  SW  28,  3  AnnCas  1044. 

Nebr. — Children's  Home  Soc  v. 
State,  57  Nebr.  785,  78  NW  267, 

K.  H.— BoSum's'  Case,  U  M.  H. 
14. 

N.  J. — ^Thompson  v.  Pennsylvania 
R.  Co.,  48  N.  J.  Bq.  105.  21  A  182 
[rev  on  other  grounds  49  N.  J.  Bq. 
318,   24   A  54<]- 

N.  M. — Costilla  tdind,  etc.,  Co.  v. 
AUen,  15  N.  M.  628,  110  P  847  (where 


proceeding  primarily  compensatory). 
N.  Y.— In  re  McCormick,  196  N.  Y. 


571,    90    NE    1161    [aff    132    App. 
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921   mem,   117   NYS   70   memj.         . 
V.  Doyle,  4  NTCivProc  265;  Bnelling 
V.  Watrous,  2  Paige  314. 

N.  D.— Red  River  Valley  Brick 
Corp.  V.  Grand  Forlcs,  27  N.  D.  431, 
146  NW  876. 

Pa. — Patterson  v.'  Wyoming  Val- 
ley. 81  Pa.  Super.  .112:  Patterson  v. 
Building  Trades  Council,  SI  Pa. 
Co.  9. 

S.  C. — Gilliam  v.  McJunkin,  t  S.  C. 
442;  Bx  p.  Thurmond,  17  S.  C.  L.  60Si; 
Daniel  v.  Capers,  15  S.  C.  L.  237. 

S.  D.— State  v.  Knleht,  3  S.  D. 
509,  54  NW  412,  44  AmSR  809. 

Tex. — Ex  p.  Robertson,  27  Tex.  A- 
628,  11  SW  669,  11^  AmSR  207. 

Wis. — ^Vilter  Mfg.  Co.  v.  Humphrey, 
182  Wis.  687,  112  NW  109S.  13  LRA 
NS  691. 

See  Wells  v.  State,  9  Okl.  Cr.  826, 
131  P  726;  Plathers  v.  State,  7  Okl. 
Cr.    668,    125    P   902. 

[a]  aaasoB  for  mis. — "If  the  con- 
tempt consists  In  the  refusal  of  a 
party  or  a  person  to  do  an  act  which 
the  court  has  ordered  him  to  do  for 
the  benefit  or  the  advantage  of  & 
party  to  a  suit  or  action  pending 
before  it,  and  he  Is  committed  until 
he  complies  with  the  order,  the  com- 
mitment is  in  the  nature  of  an  exe- 
cution to  enforce  the  judgment  of  the 
court,  and  the  party  in  whose  favor 
that  Judgment  was  rendered  is  the 
real  party  In  Interest  In  the  proceed- 
ings.'" State  V.  Bland,  189  Mo.  197, 
214,  88  SW  28,  3  AnnCas  1044. 

[b]  m  duuicery  prooeedlaffs.— 
Prosecution  for  contempt  of  court  In 
order  to  compel  obedience  to  an  order 
made  in  chancery  proceedings  is  a 
civil  action.  Leopold  v.  Peo.,  140  111. 
562,    30    NE   348. 

94.  State  v..  Bland,  189  Mo.  197, 
88  SW  28,  3  AnnCas  1044;  Costilla 
Land,  etc.,  Co.  v.  Alien,  16  N.  M.  628. 
110  P  847. 

[a]  SiBtinotlon  shaidowT.— "An  ex- 
amination of  the  authorities  will 
show  that  the  line  of  demarkation 
between  the  different  classes  of  con- 
tempts is  often  shadowy  and  does 
not  run  true,  and  that  the  learning 
on  the  question  abounds  with  fine  as 
well  as  superfThe  distinctions.  .  .  . 
It  may  be  possible  the  last  word  has 
not  been  spoken,  but  it  would  not 
advance  any  Interest  of  the  science 
of  jurisprudence  to  now  assume  the 
bootless  task  of  undertaking  to  dis- 
tinguish the  cases,  to  discriminate 
between  them,  or  strive  to  harmon- 
ize them,  whefl  possible,  or  point  out 
their  discordant  notes."  State  v. 
Bland,  189  Mo.  197,  206,  88  SW  28. 
3   AnnCas  1044. 

98.  Costilla  Land,  etc.,  Co.  v.  Al- 
len.  16   N.   M.   528,    110   P   847. 
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marily  eompensatoiy.'*  Bat  great  confusion  exists 
among  the  ca^  in  their  application  of  the  general 
rales.  Thus  some  hold  that  contempt  proceedings 
for  the  breach  of  an  injunction  are  criminal,*^ 
vhile  others  hold  that  Such  proceedings  are  civil.** 
So  a  proceeding  for  contempt  to  compel  a  party  to 
comply  with  an  order  requiring  ptayment  of  a  por- 
tion of  a  trust  fund  has  been  held  criminal,  not 
civiL*  The  confusion  among  the  cases  in  their 
attempts  to  classify  civil  and  criminal  contempts 
is  due  to  the  fact  that  there  are  contempts  in 
which  both  elements  appear,^  so  that  a  contempt 
proceeding  may  ,be  of  a  dual  natiure,  both  a  crim-' 


inal  and  a  civil  proceeding,*  and  it  has  been  held 
that  tne  form  in  which  the  proceeding  is  brought 
will  determine  its  character.^  A  contempt  proceed- 
ing, although  instituted  in  a  civil  form,  may  some- 
times be  converted  into  a  criminal  proceeding.* 

[i  82]  B.  Wbo  May  Institute.  As  a  general 
rule  proceedings  for  contempt  to  enforce '  a  civil 
remedy  and  to  protect  the  right  of  parties  litigant 
should  be  instituted  by  the  aggrieved  parties,  or 
those  who  succeed  to  their  rights,  or  someone  who 
has  a  pecuniary  interest  in  the  right  to  be  pro- 
tected.'   It  has  been  held  that  the  accusation  may 


96.  Costilla  I<and,  etc..  Co.  v.  Al- 
len.  16   N.  M.   628.  110   P  847. 

97.  U.  S. — In  re  Christensen 
Englneerlngr  Co.,  194  U.  S-  458,  24 
set  729.  48  L..  ed.  1072;  Bessette  v. 
Conkey  Co.,  194  V.  S.  324,  24  SCt 
665.  48  L.  ed.  997;  Gould  v.  Sessions, 
<7  Fed.  168.  14  CCA  3«6;  Sessions  v. 
Gould.    63    Fed.    1001.    11    CCA   650. 

Cal. — Et  p.  Gould.  99  Cal.  360,  33 
P  1112,  37  AmSR  B7.  21  LRA  751. 

Iowa. — Bloomlngton  First  Cong. 
Church    V.    Muscatine,    2    Iowa   69. 

Kan. — State  v.  Cutler,  13  Kan.  131. 

Nebr.^ — Zimmerman  v.  State,  46 
Nebr.    13,   64   NV?   376. 

N.  J. — Staley  v.  South  Jersey 
Realty   Co.,   90   A  1042. 

N.  M. — ^Marlnan  v.  Baker,  12  N.  M. 
4S1,    78    P   631. 

K.  D. — State  t.  Davis.  2  N.  D.  461, 
61    NW    942. 

S.  D. — State  v.  Knight,  3  3.  D. 
509.  54  NW  512.  44  AmSR  809. 

Utah. — Ex  p.  Whltmore,  9  Utah 
441,  35   P  624. 

"It  the  contempt  consists  In  the 
refusal  of  a  party  to  do  something 
which  he  Is  ordered  to  do  for  the 
benefit  or  advantage  of  the  opposite 
party,  the  process  is  civil',  and  he 
stands  committed  till  he  complies 
with  the  order.  The  order  In  such 
a  case  is  not  in  the  nature  of  a 
punishment,  but  Is  coercive,  to  com- 
pel him  to  act  in  accordance  with 
the  order  of  the  court.  If,  on  the 
other  h&nd,  the  contempt  consists 
in  the  doing  of  a  forbidden  act,  in- 
jurious to  the  opposite  party,  the 
process  Is  criminal,  and  conviction 
is  followed  by  fine  or  imprisonment, 
or  both;'  and  this  is  by  way  of 
punishment.  In  one  case  the  private 
party  Is  interested  In  the  enforce- 
ment of  the  order,  and,  the  moment 
he  is  satisfied,  the  imprisonment 
ceases.  On  the  other  hand,  the  state 
alone  is  interested.  In  the  enforce- 
ment of  the  penalty,  it  being  a 
punishment  which  operates  In  ter- 
rorem,  and  by  that  means  has  a 
tendency  to  prevent  a  repetition  of 
the  offense  in  other  similar  cases." 
State  V.  Knight,  3  S.  D.  609,  614,  64 
NW    412,    44   AmSR  809. 

[a]  Svto  ap^ed. —  (1)  A  judg- 
ment punishing  one  not  a  party  to 
a  suit  for  contempt  in  violating  an 
Injunction  cannot  be  reviewed  on 
appeal  because  such  proceedings  are 
criminal.  Bessette  v.  Conkey  Co.,  194 
U.  S.  324.  24  SCt  665,  48  L..  ed.  997; 
Marinan  v.  Baker,  12  N.  M.  461,  78 
P  631.  (2)  A  Judgment  of  contempt 
in  proceedings  against  a  party  to 
an  injunction  suit  for  violating  the 
injunction  "was  clearly  punitive  and 
in  vlndlcatloa  of  the  authority  of 
the  court."  In  re  Chrlstensen  Engi- 
neering Co.,  194  U.  S.  468,  461.  24 
SCt  729.  48  L.  ed.  1072.  (3)  A  party 
charged  with  contempt  for  violating 
an  injunction  cannot  be  compelled 
to  testify  against  himself,  as  the 
proceedings  were  of  a  criminal  na^ 
ture.  Kx  p.  Gould,  99  Cal.  360.  'is  P 
1112.  87  AmSR  67,  21  LRA  751.  (4) 
A  proceeding  for  contempt  for  vio- 
lating an  injunction  was  "in  its 
nature  criminal  to  punish  a  dis- 
obedience to  civil  authority."  Bloom- 
ington  First  Cong.  Church  v.  Mus- 
catine. 2  Iowa  69,  72.  (6)  A  defend- 
ant in  such  proceedings  might  be 
entitled    to    a   trial    by   jury,    if   he 


demanded  it.  State  v.  Cutler,  13  Kan. 
131. 

98.  U.  S. — ^Wasserman  v.  U.  8ri 
161  Fed.  722,  88  CCA  582  [rev  on 
other  grounds  166  Fed.  1022  mem, 
92  CCA  669  mem].  See  also  Worden 
V.  Searls,  121  U.  S.  14,  7  SCt  814, 
30  It.  ,ed.  833  (where  the  fine  Im- 
posed, ,  however,  was  to  inure  to 
the  benefit  of  plaintiff  In  the  injunc- 
tion  suit). 

III.— Peo.  V.  Dledrioh,  141  111.  656, 
30  NE  1038. 

Mi«h. — Peo.  V,  Slmonson,  9  Mich. 
492. 

N.  Y. — Peo.  V.  Dwyer,  90  N.  T. 
402.     2    NYClvProc    379. 

N.  D. — Merchant  v.  Plelke,  9  N. 
D.   246,   88  NW  18. 

Utah. — Davidson  v.  Munsey,  29 
Utah  181,   80  P  743.       • 

Wyo. — Laramie  Nat.  Bank  v. 
Stelnhoff,   7  Wyo.   464,   63   P  299. 

99.  Carnahan  v.  Camahan,  143 
Mich.  390,  107  NW  73,  114  AmSR 
660,    8   AnnCas  53. 

1.  State  v.  Bland,  189  Mo.  197, 
88  SW  28,  3  AnnCas  1044;  State  v. 
Shepherd,  177  Mo.  205,  76  SW  79, 
99  AmSR  624. 

[a]  Thu  "If  one  Inside  of  a 
court  room  disturbs  the  order  of  the 
proceedings,  or  is  guilty  of  personal 
misconduct  in  the  presence  of  the 
court,  such  action  may  properly  be 
regarded  as  a  contempt  of  court,  yet 
it  is  not  misconduct  in  which  any 
individual  suitor  Is  especially  inter- 
ested. It  is  more  like  an  ordinary 
crime  which  affects  the  public  at 
large,  and  the  criminal  nature  of  the 
act  is  the  dominant  feature.  On  the 
other  band.  If  in  the  progress  of  a 
suit  a  party  is  ordered  by  the  court 
to  abstain  from  some  action  which 
is  Injurious  to  the  rights  of  the 
adverse  party,  and  he  disobeys  that 
order,  he  may  also  be  guilty  of 
contempt,  but  the  personal  Injury 
to  the  party  in  whose  favor  the 
court  has  made  the  order  gives  a 
remedial  character  to  the  contempt 
proceeding.  The  punishment  Is  to 
secure  to  the  adverse  party  the 
right  which  the  court  has  awarded 
to  him.  He  is  the  one  primarily 
interested,  and  If  it  should  turn 
out  on  appeal  from  the  final  decree 
In  the  case  that  the  original  order 
was  erroneous,  there  would  be  in 
most  cases  great  propriety  in  set- 
ting aside  the  punishment  which  was 
imposed  fdr  disobeying  fcn  order  to 
which  the  adverse  party  was  not 
entitled.  It  may  not  always  be  easy 
to  cle^sify  a  particular  act  as  be- 
longing to  either  one  of  these  two 
classes.  It  may  partake  of  the  char- 
acteristics of  both.  A  significant 
and  generally  determined  feature  is 
that  the  act  Is  by  one  party  to  a 
suit  in  dlsobedlence'of  a  special  or- 
der made  in  behalf  of  the  other.  Yet 
sometimes  the  disobedience  may  be 
of  such  a  character  and  In  such  a 
manner  as  to  indicate  a  contempt  of 
the  court  rather  ^an  a  disregard  of 
the  rights  of  the  adverse  party." 
State  V.  Bland,  189  Mo.  197,  214,  88 
SW  28.  3  AnnCas  1044. 

a.  Graham  v.  Williamson,  128 
Tenn.   720,   722,   184  SW  781. 

"While  it  Is  true  that  a  contempt 
proceeding  is  of  a  criminal  nature, 
it  is  also  in  the  nature  of  a  civil 
proceeding.     By   this   is  meant  that 


proceedings  for  ascertaining  the  ex- 
istence of  a  contempt  may  be  purely 
civil  in  the  court  In  which  the  con- 
tempt arises,  but  that  It  is  an  offense 
against  public  justice,  and  may  be 
proceeded  against  also  by  indictment 
or  presentment,  and  that,  whichever 
form  of  procedure  may  be  adopted, 
the  punishment  is  a  criminal  punish- 
ment, which  Is  either  by  fine  or  by 
fine  and  imprisonment."  Graham  v. 
Williamson,   supra.      < 

3.  Vilter  Mfg.  Co.  v.  Humphrey, 
132  Wis.  687.  112  NW  1096,  13  LRA 
NS  691  (holding  that  the  form  in 
which  the  proceeding  Is  brought  will 
determine  its  character,  so  that.  If 
it  is  brought  and  prosecuted  in  the 
name  of  the  state,  it  should  be  held 
to  be  a  criminal  proceeding). 

4.  U.  S.  V.  Huff,  206  Fed.  700 
(holding  that  a  contempt  proceeding, 
although  instituted  in  civil  form  by 
an  order  made  in  a  pending  suit  di- 
recting the  issuance  of  an  attach- 
ment to  bring  defendant  into  court, 
may  be  converted  into  a  criminal 
proceeding  by  the  intervention  of  the 
United  States  and  the  filing  of  a  mo- 
tion asking  to  be  made  plaintiff 
therein). 

8.  U.  S. — Puget  Sound  Tract,  etc., 
Co.  V.  Lawrey,  202  Fed.  263;  S«cor 
V.  Singleton,   35  Fed.  376. 

Cal. — Gale  v.  Tuolumne  County 
Water  Co.,    169  Cal.   46,    Me  P  532. 

111.— DIedrich  v.  Peo.,  37  111.  A.  664 
[aff  141  111.  666,  30  NE  1038]. 

Mich. — Latimer  v.  Barmore,  81 
Mich.  692,  46  NW  1. 

N.  Y. — Matter  of  Ball,  94  Misc.  112, 
168  NYS  1095;  Hawley  v.  Bennett,  4 
Paige  163. 

Oh.— Galley  v.  Galley,  S3  Oh.  Clr. 
Ct.  161. 

Okl. — Wells  V.  Wells,  46  Okl.  88, 
148  P  723. 

5.  C— Klrkpatrick  v.  Ford,  29  S. 
C.  L.  110. 

Tex. — Kruegel  v.  Wllllama  (Civ. 
A.)   153  SW  903,  904  [clt  (3yc]. 

Wash.— Wright  v.  Snydam,  79 
Wash.  550,  140  P  678. 

B.  C. — Stoddart  v.  Prentice,  6  B. 
C.  308. 

[a]  A  tnurtoe  In  bankrnptoy  Is  a 
proper  party  to  Institute  the  pro- 
ceedings when  entitled  to  receive 
payment  of  the  money  sought  to  be 
enforced.  Carnahan  v.  Camahan,  143 
Mich.  390,  107  NW  73,  114  AmSR  660, 
8  AnnCas  63.  ■' 

[b]  The  STiooeaior  In  Interest  of 
one  whose  rights  were  established 
by  Judgment  adjudicating  water 
rights  Is  a  proper  party  to  institute 
contempt  proceedings  for  violation 
of  a  perpetual  injunction.  Gale  v. 
Tuolumne  County  Water  Co.,  169 
Cal.  46,  146  P  532. 

fc]  Oredltor<— (1)  Where  a  re- 
ceiver improperly  obtains  money  de- 
posited In  a  bank  under  order  of  the 
court  and  appropriates  it  to  his  own 
use,  a  creditor  who  Is  entitled  to 
participate  In  the  fund  Is  the  proper 
party  to  move  an  attachment  against 
the  receiver.  Tlndall  v.  Westcott, 
113  Ga.  1114.  39  SE  460,  56  LRA  225 
(holding  also  that,  in  the  absence  of 
such  motion,  the  Judge  on  Informa- 
tion derived  from  any  source  should 
take  steps  to  compel  the  return  of 
the  money).  (2)  It  has  been  held, 
however,  that  a  creditor  cannot  In- 
stitute    proceedings     (or     contempt 
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be  made  by  a  stranger  to  the  proceedings  f  and  that, 
even  though  the  contempt  is  criminal,  yet,  if  it 
consists  in  the  refusal  of  a  party  to  comply  with 
an  order  made  in  a  civil  action  for  the  benefit  of 
another,  the  latter  is  the  real  party  in  interest  in 
proceedings  for  the  punishment  thereof.^  Under 
some  statutes'  a  party  will  not  be  punished  as  for 
a  civil  contempt  at  the  instance  of  one  who  has  not 
been  injured  by  the  acts  constituting  the  contempt* 
A  court  will  not  institute  contempt  proceedings  at 
the  instance  of  one  in  pari  delicto."  likewise,  where 
the  one  who  is  seeking  redress  by  means  of  a  eon- 
tempt  proceeding  is  himself  guilty  of  disobedience, 
his  application  therefor  will  not  be  granted;"  but 
he  may  put  himself  in  position  to  so  prosecute  by 
subsequently  doing  the  acts  required  of  him.''  One 
of  two  joint  complainants  cannot  proceed  against 
his  co-complainant  by  attachment  for  contempt  for 
appropriating  more  than  his  share  of  the  proceeds 
of  a  decree  rendered  in  their  favor."  Where,  how- 
ever, the  proceeding  is  criminal  in  its  nature,  seek- 
ing to  vindicate  the  dignity  and  authority  of  the 
court,  it  is  generally  held  that  the  state  is  the  real 
prosecutor;"  but  it  has  been  held  that  unless  the 
acts  constituting  a  contempt  are  also  made  a  crime 
by  the  statute,  such  proceedings  need  not  be  brouglit 
in  the  name  of  the  state.'*'  It  has  also  been  held 
that  it  is  a  matter  of  no  importance  who  institutes 


the  proceedings  for  contempt,  sinee  the  alleged  con- 
temner is  not  prejudiced  in  hia  defense  by  the 
particular  mode  in  which  the  facts  are  brought  to 
the  attention  of  the  court."  The  conrt,  without 
complaint,  may,  of  its  owb  motion,  institute  pro- 
ceedings to  punish  for  offenses  against  its  dignity 
and  authority,''  although  the  contempt  was  not 
strictly  speaking  committed  in  the  court's  pres- 
ence." Under  a  statute  providing  that  where  a 
proceeding  of  public  interest  is  commenced  on  the 
relation  of'  a  private  party,  such  party  shall  be 
deemed  a  coplaintiff  with  the  state,"  a  presiding 
judge  who  adjudges  one  guilty  of  contempt  is  not 
a  proper  party  to  the  contempt  proceedings." 

[$  83]  0.  Ohange  of  Venue  or  Judges.  Since 
no  court  except  that  against  which  a  contempt  is 
committed  has  power  to  punish  it,"  the  general 
rule  is  that  a  party  accused  of  contempt  is  not 
entitled  to  a  change  of  venne,^  especially  if  the 
contempt  was  committed  in  the  presence  of  the 
court."^  It  has  been  held,  however,  that  under  a 
statute  which  provides  for  the  removal  of  "any 
cause  or  matter"  in  certain  cases,**  a  contempt  pro- 
ceeding may  be  removed  from  the  county  to  the 
circuit  conrt."  And  with  respect  to  constructive 
contempts  it  has  been  held  that  defendant  may  be 
entitled  to  a  change  of  venue,**  or  to  have  another 


avalnst  one  who  unlawfully  takes 
posaesBion  of  property  in  the  hands 
of  a  receiver.  Moore  v.  Mercer  Wire 
Co.,  (N.  J.)  IB  A  SOB.  (S}  Where  a 
clerk  of  the  court,  in  whose  ofRce 
a  Judgment  has  been  filed,  refuses  to 
issue  an  alias  execution  without 
leeral  excuse,  the  Judgment  creditor 
Is  entitled  to  proceed  against  him  by 
contempt  proceedings.  Kriiegel  v. 
Williams,  (Tex.  CMv.  A.)  1B»  aW  903. 

6.  State  V.  Kindseder,  78  Kan.  879, 
97  P  1026. 

7.  MercHants'  Stock,  etc,  Co.  v. 
Chicago  Bd.  of  Trade,  201  Fed.  20, 
120  CCA  6S2. 

8.  See  statutory  provisions. 

9.  Noster  v.  Metropolitan  St.  R. 
Co.,  30  Misc.  722,  63  NTS  501  (hold- 
ing that,  under  Code  Civ.  Froc.  S  li. 
misconduct  In  furnishing  plalntlfTs 
witnesses  with  false  typewritten 
statements  of  what  they  were  ex- 
pected to  testify  to  cannot  be  pun- 
ished as  a  civil  contempt  on  de- 
fendant's motion,  where  defendant 
succeeded  at  the  trial). 

10.  In  re  Bothwell.  4  Ont.  224 
(where  it  was  held  that,  although 
the  publisher  of  a  libelous  article 
reflecting  on  the  integrity  of  a  re- 
turning officer  during  the  currency 
of  an  election  petition  was  prima 
facie  in  contempt,  the  contemner 
would  not  be  punished  where  it  ap- 
peared that  the  complainant  attended 
a  meeting  held  for  the  purpose  of 
approving  the  conduct  of  such  re- 
turning officer,  and  of  presenting  him 
with  a  token  of  appreciation 
thereof). 

11.  Manning  v.  Perkins,  1$  Iowa 
71;  Dowden  v.  Junker,  48  N.  J.  'Eq. 
EB4,  22  A  727  (holding  that,  where  a 
complainant  has  failed  to  fully  per- 
form his  part  of  a  decree  of  court, 
he  cannot  prosecute  contempt  pro- 
ceedings against  defendant  for  not 
obeying  the  decree). 

13.  Morris  v.  Walsh,  22  N.  T.  Su- 
per. 636,  14  AbbPr  387. 

13.  Jones  v.  Jones,  1  Hen.  ft  M. 
(11  Va.)  3. 

14.  U.  S.— Phillips  Sheet,  etc.,  Co. 
v.  Amalgamated  Iron,  etc.,  Workers 
Assoc,  f08  Fed.  33S,  343  [clt  CycV, 
Durant  v.  Washington  County,  8  F. 
Cas.  No.   4,191.  Woolw.  377. 

Oa.— Auto  Highball  Co.  v.  Slbbett, 
11  Oa.  A.  618,  76  SB  914. 

111.— Crook  v.  Peo.,  16  111.  634; 
Pearsons  v.  Jones,  170  111.  A.  84. 


Okl.— Wells  V.  Wells,   46  Okl.  88, 

148  P  723. 
Pa. — Com.   ▼.   Myers,    19   Pa.   Dlst. 


1136,  1137  jQuot  CycJ. 
Wash.— State  v.  Mil 
29,  29  P  763. 


illigan,  4  Wash. 

Wis.— Emerson  V.  Hubs,  127  Wis. 
216,  106  NW  618;  Hatght  v.  Luola,  86 
Wis.  866. 

Ont. — In  re  Judge  Toronto  Dlv. 
Ct.,  23  U.  C.  Q.  B.  376.      • 

16.  McDougall  v.  Sheridan,  2<  Ida. 
191.  128  P  964. 

le.     Ex  Xf.  Baird,  27  N.  B.  99. 

"As  the  object  of  granting  a  rule 
nisi  for  an  attachment  is  to  give  a 
person  charged  with  contempt  an 
opportunity  of  answering  the  charge, 
it  would  seem  to  be  a  matter  of  no 
importance  to  him  whether  the  mo- 
tion was  made  by  the  Attorney  Gen- 
eral, or  by  a  barrister  not  represent- 
ing the  Crown.  When  facts  are 
brought  before  the  Court  by  ailldavlt 
showing  prima  facie  that  a  con- 
tempt of  Court  has  been  committed, 
I  tlrink  the  Court  has  power  to  act 
upon  it  even  though  the  application 
is  not  made  by  a  Crown  omcer:  that 
is  a  question  for  the  Court  to  con- 
sider, and  is  not  an  objection  which 
can  be  taken  by  the  party  against 
whom  the  rule  nisi  is  granted,  who 
cannot  possibly  be  prejudiced  in  his 
defence  by  the  particular  mode  in 
which  the  facts  are  brought  to  the 
notice  of  the  Court,  so  long  as  they 
are  stated  on  affidavit."  Reg.  v.  Ellis, 
28  N.  B.  497,  620. 

17.  Ariz. — Hughes  v.  Terr.,  10 
Aril.    119.    86   F   1068,   6   LRANS   672. 

Ind. — Mahoney  v.  State,  33  Ind.  A. 
666,   72  NE   161,   104  AmSR  276. 

Mass. — Telegram  Newspaper  Co. 
V.  Com„  172  Mass.  294.  62  NE  446,  70 
AmSR   280.   44   L,RA  169. 

Mich. — ^liatlmer  v.  Barmore,  81 
Mich.  692.   48  NW  1. 

Nebr. — In  re  Dunn,  86  Nebr.  808, 
124  NW  120. 

N.  Y. — Peo.  V.  Oyer,  etc.,  Ct.,  27 
HowPr  14. 

Porto  Rico. — Torres  v.  Catala,  6 
Porto  Rico  Fed.  897. 

18.  Telegram  Newspaper  Co.  v. 
Com.,  172  Mass.  294,  62  NE  446.  70 
AmSR  280,  44  LRA  169;  Latimer  v. 
Barmore,  81  Mich.  692,  46  NW  1; 
In  re  Dunn,  86  Nebr.  606,  124  NW^ 
120;  Peo.  v.  Oyer,  etc,  Ct.,  27  HowPr 
(N.  T.)   14. 

la]     Tbw   (1)   the  court  may,   on 


its  own  motion,  institute  proceed- 
ings to  punish  a  person  as  for  a 
contempt  '  who  has  disobeyed  any 
lawful  order  of  the  court  (Latimer 
V.  Barmore,  81  Mich.  692,  46  NW  1), 
(2)  or  punish  ^n  attorney  for  eon- 
tempt  on  Its  own  motion  for  using 
insulting  language  in  a  brief  (In  re 
Dunn,   86  Nebr.  608,   124  NW  120). 

le.     See  statutory  provisions. 

BO.  State  v.  Pendergast,  39  Wash. 
132,  81  P  324  (construing  Balltnger 
Annot.  Codes  ft  St.  i   6803). 

91.    See  supra  |  89. 

n.  IT.  S. — Merchants'  Stock,  etc., 
<>).  V.  Chicago  Bd.  of  Trade,  201  Fed. 
20.   120  OCA  682. 

Colo. — Bloom  v.  Peo.,  23  Colo.  418, 
48  P  619. 

111.— Crook  V.  Peo.,  18  111.  684. 

Ind.— State  v.  Newton.  82  Jnd.  617. 

Mont. — State  v.  Second  Judicial 
Dlst.  Ct.,  30  Mont.  647,  77  P  318; 
State  V.  Harney,  80  Mont.  198,  78  P 
10. 

N.  T.— PAo.  V.  Williams,  61  App. 
Div.  102,  64  NTS  467. 

N.  C— In  re  Brown.  168  N.  C.  417. 
424.   84  BE  690   [clt  Cyc]. 

N.  D.— Noble  Tp.  v.  Aasen,  10  N. 
D.   264,   86  NW  742. 

as.  Connell  v.  St^te.  80  Nebr.  298, 
114  NW  294. 

04.    See  statutory  provisions. 

SB.  Lamonte  v.  ,  ward,  38  Wis. 
668. 

ae.  state  V.  First  Judicial  Dlst. 
Ct..  52  Minn.  283,  68  NW  1157  (hold- 
ing that  if  the  Judges  of  the  district 
court  in  the  district  where  an  In- 
junction of  the  court  has  been  dis- 
obeyed are  dlBquallfled  from  acting, 
proceedings  to  punish  for  such  con- 
tempt may  be  held  before  the  judges 
of  an  adjoining  judicial  district); 
Back  V.  State,  75  Nebr.  603.  809,  106 
NW  787  (where  in  passing  on  the 
question  of  the  right  of  a  party 
charged  with  violation  of  an  injunc- 
tion, to  a  change  of  venue,  the  court 
said:  "If  the  judge  to  whom  the 
application  was  addressed  hod  con- 
staered  the  circumstances  such  as  to 
make  it  proper  to  transfer  the  pro- 
ceedings to  another  judge,  certainly 
no  objection  could  have  been  made 
to  his  BO  doing.  If  the  evidence 
before  the  Judge  had  been  of  such 
a  character  as  to  establish  the  fact 
that  a  'fair  and  impartial  trial'  could 
not  be  had  before  him.  it  would  have 
been  his  duty  to  transfer  the  case"); 
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judge  called  in  to  hear  the  proceedingj^  although 
this  latter  practice  has  been  condemned. 

[(84]  D.  Laches  in  Instituting.  When  not 
governed  by  statutes  of  limitation,^  or  when  the 
right  to  plead  the  statute  has  been  lost,***  mere  lapse 
of  time  since  the  commission  of  the  contempt  is  not 
of  itself  always  fatal  to  punishment.^^  Application 
to  punish  should  be  made,  however,  within  a  reason- 
able time,''  but  what  should  be  considered  a  reason- 
able time  is  not  settled  by  the  cases."  Where  an 
act  sought  -to  be  punished  is  a  criminal  contempt, 
the  court  may,  by  analogy,  adopt  the  limitation  pre- 
scribed by  statute  for  criminal  prosecutions.**  If 
injury  will  result  from  delay  the  application  may  be 
denied." 


[i  85]  E.  Abatamtnt  of  Proceedinga.**  It^  is 
generally  held  that  in  civil  contempt  proceedings, 
when  the  suit  in  which  the  contempt  arose  is  abated 
or  finallv  disposed  of,  the  contempt  proceedings  fall 
with  it,*'  although  it  has  been  held  that  a  person 
in  contempt  for  disregarding  a  writ  of  mandamus 
issued  to  compel  performance  of  a  judgment  ia  not 
relieved  from  punishment  for  the  contempt  because 
the  judgment  is  pi^-chased  by  another  who  does  not 
wish  the  writ  enforced."  In  criminal  contempt 
proceedings,  however,  an  abatement  of  the  main 
action  does  not  destroy  the  power  to  punish  for 
contempt,"  but  does  operate,  it  is  held,  to  dischaige 
defendant  if  he  is  thereby  deprived  of  the  oppor- 
.  tunity  to  purge  the  contempt."    The  great  conflict 


Nichols  V.  SUte,  8  Okl.  Cr.  660,  129 
P  673  (holding  that  a  person  accuasd 
of  cMotempt  committed  out  of  the 
presence  of  the  court  or  judge  Is 
entitled  to  a  trial  In  the  county  In 
which  the  offense  was  commltteo). 

S7.  In  re  Dlngley.  182  Mich.  44, 
148  NW  218. 

as.  Noble  Tp.  T.  Aaaen,  10  N.  J>. 
264,  86  NW  742  (holding.  In  a  pro- 
ceedine  for  constructive  contempt, 
that  the  accused  is  not  entitled  to 
have  another  Judge  called  In  to  de- 
termine the  case  on  filing  aflldavlts 
showing  the  prejudice  of  the  presid- 
ing Judge,  since  the  proceeding  is  not 
to  be  regarded  as  being  either  civil 
or  criminal). 

at.  Oompers  v.  U.  S..  2SS  U.  S. 
604.  14  set  6SS,  58- L..  ed.  1116,  Ann 
CaslSieD  1044  [rev  40  App.  (D.  C.) 
29S)  (holding  that  acts  of  contempt 
not  committed  in  the  presence  of  the 
court  are  governed  by  the  statute 
of  limltaUons  [19  St.  at  L..  32  c  66] 
relating  to  offenses  not  capital); 
Seattle  v.  Peo.,  33  III.  A.  651  (hold- 
ing that,  where  the  act  constituting 
the  contempt  is  by  the  terms  of  the 
statute  made  a  misdemeanor,  the 
prosecution  therefor  is  bamd  with- 
in the  period  prescribed  for  misde- 
meanors); Qordon  v.  Com.,  141  Ky. 
461,  133  SW  206  (holding  that  crim- 
inal contempt  being  a  misdemeanor, 
and  the  punishment  thereof  regu- 
lated by  statute,  a  prosecution  there- 
for is  a  prosecution  by  the  common- 
wealth to  recover  a  penalty  within 
the  statute,  and  Is  barred  by  limita- 
tions after  one  year  from  the  time 
when  the  penalty  accrued). 

30.  Cake  ▼.  Bird.  (Pa.)  15  A  774 
(holding  that  It  is  too  late  to  plead 
the  statute  of  limitations  after  the 
evidence  has  been  talcen  on  both 
sides  and.  the  question  considered 
and  decided  by  the  court). 

31.  Middlebrook  v.  State,  43  Conn. 
267.  21  AmR  650;  Peo.  v.  Rice.  74 
Hun  179.  26  NTS  346;  In  re  Hay 
Foundry,  etc..  Works,  22  App.  Dlv.  87, 
47  NTS  802,  27  NYCIvProc  80;  Peo. 
v.  GlUeland,  7  Johns.  (N.  T.)  566; 
Brock  way  v.  Wllber,  5  Johns.  (N. 
T.)  366;  Dale  v.  .Rosevelt,  1  Paige 
(N.  Y.)  26;  Reg.  v.  Wilkinson,  41 
U.  C.  Q.  B.  47. 

33.  17.  S. — ^Mathesoa  v.  Hanna- 
Schoellkopf  Co.,  122  Fed.  886;  Ho- 
Cormick  v.  Jerpme.  16  F.  Cas.  No. 
8,721,  S  Blatchf.  486. 

Cat. — In  re  Foote,  76  Cal.  643,  18 
P  678. 

Conn. — Middlebrook  v.  States  43 
Conn.  257,  21  AmR  660. 

N.  "T. — Jourden  v.  Hawkins,  17 
Johns.  36;  Peo.  v.  Gllleland,  7  Johns. 
656. 

Pa. — ^De  Lossy  v.  De  Lossy,  62  LT 
704. 

S.  C. — Uorgle  V.  Cheney,  19  S.  C. 
L.  146. 

Eng. — James  v.  Downes,  18  Ves. 
Jr.    522,  34   Reprint  416. 

N.  B. — Snowball  v.  Sullivan,  42  N. 
B.  318. 

[a]  Zroaff  delay. — (1)  Where  the 
facts  on  which  a  proceeding  for  con- 
tempt are  based  were  known  to  the 
petitioner  for  more  than  four  years, 
the  delay  Justifies  the  court  In  deny- 
ing the  application.  Matheaop  v. 
Hanna-SchoellkopC  Co.,  122  Fed.  886. 


(9)  An  attachment  for  conteippt 
should  be  denied  where  a  husband 
refused  to  pay  certain  installments 
of  alimony,  long  after  proceedlnir* 
for  divorce  In  which  the  payments 
were  ordered  ware  finally  closed.  Ds 
Lossy  V.  De  Lossy,  62  LT  (Pa.)  704. 
(3)  A  commitment  for  contempt  for 
disobedience  of  an  ad  interim  injunc- 
tion granted  until  a  certain  day,  or 
until  a  motion  made  on  that  day  to 
continue  It  shall  be  decided,  will  not 
be  granted,  where  plaintiff  made  no 
motion  to  continue  until  a  lapse  of 
twelve  months.  Snowball  v.  Sulli- 
van. 42  N.  B.  318. 

33.  See  cases  supra  note  32. 

[a]  Thiu  (1)  it  has'  been  held 
Bumclent  If  the  proceedings  are  taken 
before  the  close  of  the  term.  Mid- 
dlebrook V.  State,  43  Conn.  267,  269, 
21  AmR  650  (where  contempt  was 
committed  in  the  face  of  the  court 
and  the  court  said:  "The  Judicial 
eye.  witnessed  the  act,  the  Judicial 
mlAd  comprehended  all  the  circum- 
stances of  aggravation,  provocation, 
or  mitigation;  and  the  fact  being 
thus  iJudlclaUy  established,  it  only 
remained  for  the  Judicial  arm  to  in- 
flict proper  punishment.  It  will 
hu^ly  be  denied  that  the  court 
might  liave  done  that  the  Instant 
the  otCense  was  committed  and  be- 
fore theplalntiff  had  left  the  court 
room,  we  think  it  Is  equally  clear 
that  the  Judge  was  not  bound  to  do 
it  at  once,  but  might  do  it  within 
any  reasonable  time  before  the  term 
closed").  (2)  But  a  delay  of  fifty 
days  has  been  held  fatal  to  a  com- 
mitment. In  re  Foote,  76  Cal.  643, 
644,  18  P  678  (where  the  court  said: 
"Admitting  that  petitioner  was  guilty 
of  contempt  committed  In  the  pres- 
ence of  the  court,  it  appears  that  no 
proceedings  were  taken  by  the  court, 
at  the  time  the  contempt  was  com- 
mitted, to  punish  the  petitioner,  nor 
were  any  steps  taken  to  retain  Juris- 
diction, until  fifty  days  thereafter, 
when  the  order  adjudging  him  guilty 
of  contempt,  and  Imposing  a  fine  of 
three  hundred  dollars,  was  made, 
without  notice  of  any  kind.  Under 
these  circumstances  we  think  the 
court  lost  Jurisdiction  to  proceed 
against  petitioner  for  contempt,  and 
that  the  order  and  commitment  are 
void"). 

34.  Oompers  v.  IT.  8.,  233  U.  S. 
604.  34  set  693,  68  L.  ed.  1115,  Ann 
Casl916D  1044  frev  40  App.  (D.  C.) 
298]. 

38.  MoCormick  v.  Jerome.  15  F. 
Cas.  No.  8.721.  3  Blatchf.  486;  Jour- 
den v.  Hawkins,  17  Johns.  (N.  T.) 
35;  Rex  V.  Surry,  9  East  467;  James 
v.  Downes,  18  Ves.  Jr.  622,  34  Re- 
print 416. 

[a]  Tor  •zampls^  in  Jourden  v. 
Hawkins.  17  Johns.  (N.  T.)  36,  the 
sheriff  had  arrested  defendant  on  a 
capias  I  ad  respondendun),  and  re- 
turned the  writ  with  an  Indorsement 
of  the  arrest.  Defendant  had  given 
bail,  but  notice  thereof  was  not  re- 
ceived by  plaintiff's  attorney.  The 
court  refused  to  entertain  contempt 

?roeeedlngs  against  the  sheriff  for 
allure  to  produce  t^e  body  of  de- 
fendant, when  such  proceedings  were 
not  instituted  until  eighteen  months 
after  return  of  the  writ,  and  after 


great 

the  bail  and  me  sureties  had  be- 
come Insolvent. 

38.  Stay  or  rrrtew  of  prooMdlag* 
see  supra  |  19. 

37.  (3al.— Ex  p.  Tittel,  67  Cal.  261, 
7   P  678. 

Md. — ^Weber  v.  Zimmerman,  23  Md. 
46  (recognizing  the  rule). 

Minn. — Red  River  Potato  Growers' 
Assoc.  V.  Bemardy,  128  Minn.  163, 
160  NW  388;  In  re  Fanning,  40  Minn. 

4,  41  NW  1076. 

N.  T.— Smith  V.  McQuade,  IS  NTS 
tl  (recognising  the  rule). 

S.  C. — Brunson  v.  Brunson,  91  S. 
C.   411,   74  SB  928;   State  v.  Rice.   67 

5.  C.  236,  46  SE  153;  State  v.  Na- 
thans. 49  S.  C.  199,  27  SB  52-  Pelser 
V.  Hughes,  27  S.  C.  408,  8  SE  781; 
Robertson  v.  Blngley,  6  S.  C.  L.  833: 
State  V.  Allen.  14  Wash.  684,  45  P 
644. 

[a]  Oa  a  reversal  of  an  order  01- 
reetlag  a  Jndfiuent  debtor  to  deliver 
certain    property    to    a    receiver   ap- 

fiolnted  in  supplementary  proceed- 
ngs,  an  order  adjudging  the  debtor 
guilty  of  contempt  In  not  delivering 
the  property  also  falls.  Smith  v. 
McQuade,    IS    NTS    63. 

[bi  The  aatiafaotloB  of  a  Jadf- 
mma  is  a  bar  to  a  prosecution  for 
contempt  for  failure  to  comply  with 
it.  Ex  p.  Tittel,  67  Cal.  261.  7  P 
«7«. 

[c]  Wlier*  one  ordered  restored  to 
an  oSos  by  writ  of  maadamas  kas 
been  readerad  dla^aalifled  from  hold- 
ing such  office,  such  disqualifica- 
tion is  good  cause  for  quashing  the 
writ  and  discharging  the  parties 
from  attachment  for  disobedience 
thereof.  Weber  v.  Zimmerman,  23 
Md.  46. 

38.  State  v.  King,  29  Kan.   607. 
38.     Red    River    Potato     Growers* 

Assoc.  V.  Bemardy,  128  Minn.  163, 
150  NW  383;  In  re  Fanning,  40 
Minn.  4,  41  NW  1076;  State  v. 
Nathans,  49  S.  C.  199,  27  SB  62.  See 
also  Johnson  v.  Wldeman,  23  S.  C.  L. 
70,  71  (where,  in  holding  that  the 
termination  of  a  cause  before  an  at- 
tachment for  contempt  is  moved  for 
against  a  witness  does  not  destroy 
the  power  of  the  court  to  punish  him, 
the  court  said:  "The  Interest  of  the 
party  to  compel  his  attendance  by 
attachment  is  ended;  but  the  of- 
fence against  the  Court  still  exists, 
and   ought   to  be   punished"). 

[a]  Where  the  order  had  a  doable 
aspect,  as  in  In  re  Fanning,  40  Minn. 
4,  41  NW  1076,  the  court  said:  "In 
this  case  the  order  committing  for 
contempt  had  a  double  aspect:  First, 
it  was  in  the  nature  of  a  remedy  to 
the  party  to  enforce  pajrment  of  the 
alimony;  second,  it  was  also  puni- 
tive, or  merely  in  punishment  of 
the  offence  of  contempt.  In  the 
first  aspect  it  was  only  for  the 
private  benefit  of  the  party;  In  the 
second,  only  to  assert  and  vindicate 
the  authority  of  the  court,  and  so 
far  its  purpose  was  public.  So  far 
as  It  was  private  or  remedial, — 
that  is,  so  far  as  It  required  payment 
of  money  to  the  other  party, — its 
force  and  life  fell  with  the  entry  of 
Judgment  of  dismissal;  but,  so  far  as 
It  imposed  a  fine,  the  entry  of  Judg- 
ment did  not  affect  it." 

40b    Ex  p.  Rowe,  7  Cal.  176;  Bz  p. 
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of  opinion  which  exists,  however,  among  the  cases 
with  respect  to  the  character  of  contempt  proceed- 
ings^' and  their  classification,*'  has  necessarily  re- 
sulted in  conflicting  opinions  in  their  application 
o^  the  general  3:ules  in  contempt  cases  where  the 
main  suit  has  been  abated.  Thus  some  cases,  ad- 
hering to  the  doctrine  that  proceedings  for  con- 
tempt are  original  special  proceedings  independent 
of  the  main  cause,*'  and  that  contempt  proceedings 
for  the  violation  of  an  injunction  are  criminal  in 
their  character,**  hold  that  an  attachment  for  con- 
tempt for  violating  an  injunction  or  restraining  an 
order  if  commenced  before  may  be  prosecuted 
after  the  injunction  is  dissolved.**  Other  cases, 
adhering  to  the  doctrine  that  a  proceeding  in  con- 
tempt for  the  violation  of  an  injunction  is  civil  and 
remedial  in  its  character,  and  ancillary  to  the  main 
suit,*'  hold  that,  if  the  injunction  is  dissolved,  the 
contempt  proceedings  fail.*^  It  has  also  been  held 
that  the  dismissal  of  a  creditor's  bill -after  an  inter- 
locutory order  has  been  made  does  not  prevent  the 
enforcement  of  the  interlocutory  order  by  attach- 
ment.** Proceedings  for  civil  contempt  do  not  abate 
by  reason  of  the  death  of  the  party  charged,*'  and, 
pending  an  abatement  of  a  suit  by  death  of  one 
defendant,  process  of  contempt  may  foe  executed 
against  the  other.''*    Proceedings  for  contempt  do 


not  abate  on  the  expiration  of  the  term  of  office  of 
the  judge,  but  may  be  continued  before  his  suc- 
cessor." A  variance  occurring  in  the  papers  of 
the  original  suit  in  which  process  for  contempt 
arises  by  reason  of  disobedience  to  orders  therein, 
furnishes  no  ground  for  a  plea  in  abatement  in 
said  contempt  proceedings.'*  In  Porto  Eieo  the 
court  has  no  jurisdiction  to  punish  for  perjury  com- 
mitted in  open  court  under  summary  contempt  pro- 
ceedings after  the  case  in  which  the  perjury  was 
committed  has  ended,"  unless  the  proceeding  was 
initiated  while  the  case  was  pending." 

[$  86]  F.  Entitling.  Although  it  has  been  held 
that  the  paper  in  a  contempt  proceeding  should 
show  whether  it  was  instituted  for  the  benefit  of 
complainant  or  to  vindicate  the  court's  authority," 
the  form  of  entitlement  for  contempt ,  proceedings 
is  usually  regarded  as  of  no  vital  importance,"  as 
the  jurisdiction  of  the  court  in  such  proceedings  is 
not  affected  by  the  form  of  the  charging  instru- 
ment." No  settled  doctrine  as  to  the  appropriate 
entitling  of  the  proceeding  is  deducible  from  the 
authorities.  The  practice  in  some  jurisdictions  is 
to  prosecute  a  matter  of  contempt  in  the  title  of 
the  cause  or  proceeding  in  which  it  arose  rather 
than  as  a  separate  suit  under  a  spe<;ifle  title  of  its 
own,*^  although   some   cases  hold  that,  while  the 


Maulsby,  13  Md.  625;  In  re  Clark,  12 
Cuah.  (Mass.)  320;  In  re  Hall,  10 
Mich.   210.     See  infra.  |  147. 

[a]  Thna  (1)  where  a  witness  Is 
committed  to  prison  for  contempt  in 
refusingr  to  answer  questions  pro- 
pounded to  him,  there  to  remain  un- 
til he  answers  the  same,  he  will  be 
discharged,  where  it  appears  that  the 
suit  has  been  abated,  since  he  will 
no  longer  have  the  opportunity  to 
purge  the  contempt  by  answering  the 
auestions.  Ex  p.  Kowe,  7  Cal.  175. 
<2)  An  attorney  was  adjudged  in 
contempt  for  failing  to  appear  before 
the  grand  Jury  and  produce  certain 
papers,  and  was  committed  until  he 
should  purge  the  contempt  by  so  do- 
ing. The  grand  Jury  was  subse- 
quently discharged,  and  he  was  re- 
leased from  custody  on  habeas  cor- 
pus on  the  ground  that  it  had  become 
Impossible  for  him  to  purge  the  con.;, 
tempt,  although  he  might  be  willing 
to  do  so.     Bx  p.  Maulsby,  13  Md.  626. 

41.     See  supra  {  80. 

43.    See  supra  {  81. 

43.  See  supra  I  80. 

44.  See  supra  j  81. 

46.  Crook  V.  Peo.,  16  III.  634;  Red 
River  Potato  Growers'  Assoc,  v. 
Bernardy,  128  Minn.  153,  160  NW 
383;  Stubbs  v.  Ripley,  39  Hun 
(N.  T.)  626;  State  v.  Nathans,  49 
S.  C.  199,  27  S£}  62.  But  compare 
infra  text  and   note   47. 

Ca]  Thns,  In  State  v.  Nathans,  49 
S.  C.  199.  207,  27  SB  62,  the  alleged 
contempt  was  the  disobedience  of  an 
order  appointing  a  receiver  and  en- 
Joining  creditors  and  stockholders  of 
a  certain  corporation  from  prosecut- 
ing any  action  against  said  corpora- 
tion. The  order  was  subsequently 
set  aside  on  appeal,  and  it  was  con- 
tended that  the  setting  aside  of  the 
order  operated  to  annul  the  contempt 
proceedings.  In  holding  otherwise 
the  court  said:  "The  Judgment  in  a 
civil  contempt  proceeding  is  a  judg- 
ment In  a  civil  case,  and  if  the  order 
to  which  the  civil  contempt  proceed- 
ings attached  as  an  incident,  is  set 
aside  for  any  cause,  the  proceedings 
in  civil  contempt  fall  with  it.  .  .  . 
If  the  proceedings  in  the  case  at  bar 
could  be  sustained  as  civil  contempt 
proceedings,  then  .  .  .  the  order 
appealed  from  would  have  to  be  re- 
versed, because  the  principal  order 
to  which  it  would  attach  an  Incident, 
was  set  aside.    .    .    .    The  proceed- 


ings before  us,  however,  are  not 
civil,  but  criminal.  The  attorney 
general  prosecutes  the  defendants  in 
the  name  of  the  State  for  a  public 
offense.  Its  form,  purpose  and  effect 
are  to  punish.  It  in  no  way  sacks 
to  coerce  the  performance  of  anv'act 
for  the  benefit  of  a  suitor  era  a 
private  remedy.  It  is  wholly  puni- 
tive. It  is,  therefore,  distinct'  from 
and  Independent  of  the  case  of  Wen- 
zel  v.  Palmetto  Brewing  Co.,  48  S.  C. 
80,  26  SE  1,  and  may  proceed  after 
that  case  has  gone  out  of  Court." 

[b]  XUtlfatlon. — The  subsequent 
settlement  and  discontinuance  of  an 
action  begun  in  disobedience  of  an 
injunction  does  not  relieve  defend- 
ant from  liability  for  his  contempt, 
although  it  may  serve  to  palliate  or 
mitigate  the  offense.  Stubbs  v.  Rip- 
ley, 39  Hun   (N.  T.)   626. 

46.  See  supra  {.  81. 

47.  Madson  v.  Clark,  166  111.  A. 
441,  442;  Oakley  v.  Cokalete,  16  App. 
Div.  66,  44  NTS  1070;  Krone  v. 
Klnn  County  El.  R.  Co.,  60  Hun  431, 
3  NTS  149.  To  same  eftect  New 
Tork  Mall,  etc.,  Transp.  Co.  v.  Shea, 
23  Misc.  15,  49  NTS  951  [rev  on  other 
grounds  30  App.  Div.  374,  62  NTS 
5],  But  compare  supra  text  and 
note  45. 

[a]  Wliar*  an  order  for  a  tampo- 
rij  lajiuictloa  !■  reveraad,  an  order 
punishing  one  for  contempt  in  dis- 
obeying such  an  injunction  falls  with 
It.  Krone  v.  Kings  County  El.  R. 
Co.,  60  Hun  431,  3  NTS  149.  See  also 
supra  f  19. 

48.  Price  v.  Church,  Clarke 
(N.  T.)   358. 

49.  Wasserman  v.  V.  S.,  161  Fed. 
722,  88  CCA  682  [rev  on  other 
grounds  166  Fed.  1022,  92  CCA  6691; 
Hannah  v.  Peo.,  198  111.  77.  64  NB 
776. 

50.  Brown  V.  Andrews,  1  Barb. 
(N.  T.)   227. 

61.  Holsteln  v.  Rice,  15  AbbPr 
(N.  T.)   307.  24  HowPr  136. 

69.     L,yon   V.   Lyon,    21   Conn.   185. 

63.  Peo.  V.  Sllva.  19  Porto  Rico 
263;  Peo.  v.  Valcourt,  18  Porto  Rico 
471. 

54.  Peo.  V.  Guzman,  18  Porto 
Rico    806. 

66.  Anargyros  V.  Anargyros,  191 
Fed.    208. 

[al  "TUB  is  not  %  mar*  mattar 
of  form,  for  pianifestly  every  citi- 
zen,  however   unlearned   in   the   law, 


by  mere  inspection  of  the  papers  In 
contempt  proceedings  ought  to  be 
able  to  see  whether  it  was  Instituted 
for  private  litigation  or  for  publlo 
prosecution,  whether  It  sought  to 
benefit  the  complainant  or  vindicate 
the  court's  authority.  He  should  not 
be  left  in  doubt  as  to  whether  relief 
or  punishment  was  the  object  in 
view.  He  is  not  only  entitled  to  be 
Informed  of  the  nature  of  the  charge 
against  "him,  but  to  know  that  it  is 
a  charge,  and  not  a  suit."  Anargyros 
V.  Anargyros.  191  Fed.  208,  211  fquot 
U.  S.  v.  Crulkshank,  92  U.  S.  542, 
659,  23  L.  ed.   6881. 

56.  Ariz. — Hughes  v.  Terr.,  10 
Ariz.  119,  85  P  1068.  6  LRANS  572. 

III.— Lester  v.  Peo.,  160  III.  408,  23 
NB   387,    37    NE   1004,    41   AraSR   376. 

Ind. — Beck  v.  State,  72  Ind.  260. 

Ky. — Arnold  v.  Com.,  80  Ky.  800, 
44  AmR  480. 

N.  D. — State  v.  Crum,  7  N.  D.  299, 
74  NW  992. 

S.  C. — Stat©  V.  Nathans,  49  S.  C. 
199.   27   SB  52. 

"we  are  aware  of  no  law,  consti- 
tutional or  otherwise,  requiring  such 
proceedings  to  show  anything  more, 
ao  far  as  the  style  of  the  proceeding 
is  concerned,  than  that  it  was  issued 
by  authority  of  the  court  In  which 
the  proceedings  are  to  be  had,  and 
against  the  party  required  to 
answer."  Arnold  v.  Com.,  80  Ky.  300, 
301,  44  AmR  480..     . 

[a]  Thna  it  was  held  that  a  pro- 
ceeding by  attachment  to  enforce  a 
court's  order  disobeyed  in  a  civil 
suit  Is  not  required  to  be  entitled  in 
the  case  in  which  the  order  was 
passed,  but  that  It  is  sufllcient  if 
such,  notice  contains  enough  really 
to  inform  the  parties.  Beck  v.  States 
72    Ind.    260. 

57.  Hughes  v.  Terr.,  10  Ariz.  119, 
86  P  1068,  6  LRANS  672;  Telegram 
Newspaper  Co.  v.  Com.,  172  Mass. 
294.  62  NB  445,  44  LRA  159,  70 
AmSR  280. 

B8.  U.  S.— Phillips  Sheet,  etc.,  Co. 
V.  Amalgamated  Assoc.  Iron,  etc.. 
Workers.  208  Fed.  335,  343  felt  Cyc). 

Cal.— Bx  p.  Ah  Men,  77  Cal.  198,  18 
P  380,  11  AmSR  263. 

Conn. — Lyon  v.  Lyon,  21  Conn.  185. 

Ga. — ^Falls  City  Mfg.  Co.  v.  Athens 
Coca-Cola  Bottling  Co.,  130  Ga.  659, 
61  SE  230. 

Iowa. — Ferguson  v.  Whaeler,  126 
Iowa  111.  101  NW  638;  Cameron  v. 
Kaplnos.    89    Iowa    561.    66    NW   677; 
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proceeding  may  or  should  be  commenced  as  of  the 
title  of  the  cause  in  which  the  contempt  arose, 
after  the  attachment  issues,  it  may  or  should  be 
entitled  in  the  name  of  the  9tate.°°  The  practice 
in  other  jurisdictions  i«  to  entitle  the  proceeding  in 
the  name  of  the  state  or  people,  or  in  the  name  of 
the  state  or  people  at  the  relation  of  a  party,"* 
but,  although  an  order  to  show  cause  in  a  contempt 
proceeding  is  not  styled  in  the  name  of  the  state, 
it  is  good  where  defendant  voluntarily  submits  him- 
self to  the  order;**  and  where  the  proceedings  are 
b^^n  in  the  name  of  the  parties  to  the  original 
cause,  they  may  be  aftefward  amended  so  as  'to  be 
entitled  in  the  name  of  the  people.*^  But  while 
there  is  no  fixed  rule  on  the  subject,  the  logical 
practice  would  seem  to  be  that,  i|  the  proceeding 

Manderacheld  v.  Plymouth  County 
Dlst.    Ct.,    fiS    Iowa   240,    28    NW   661. 

Mass. — Wlnslow  v.  Nayson,  US 
Mass.  411.       , 

N.  T. — Typothetae  v.  Typographi- 
cal Union,  117  NYS  144:  Brie  R.  Co. 
V.  Ramsey,  45  N.  T.  687;  Brown  v. 
Andres.  1  Barb.  227;  Peo.  v.  Craft, 
7    False    32B. 

Vt. — Andrew  ▼.  Andrew,  62  Vt.  496, 
20  A  817;  Curtis  v.  Gordon,  62  Vt 
340.    20  A  820. 

Wyo. — Porter  v.  State,  16  Wyo.  131, 
134,  92  P  386  tQUOt  Cyc]. 

[a]  "Wber*  »  pzoamOiag  In  at- 
taohmant  Is  taongiit  by  on*  of  tbe 


partlM  to  ft  eaae,  for  the  purpose 
of  enforcing  an  Interlocutory  Injunc- 
tion granted  in  favor  of  one  of  the 
litigants  against  others,  or  praying 
a  rule  nisi  and  an  attachment  for  its 
violation,  this  Is  so  connected  with 
the  main  suit,  and  growing  out  of 
it,  that.  If  affidavits  are  entitled  In 
the  name  of  the  main  case,  they  will 
not  be  subject  to  rejection  from  evi- 
dence on  that  ground,  when  offered 
on  the  hearing  of  the  -attachment 
proceeding.  In  such  a  case  the  pro- 
ceeding fn  attachment  is  itself  often 
stated  In  the  same  manner  as  the 
original  case."  Falls  City  Iffg.  Co. 
V.  Athens  Coca-Cola  Bottling  Co.,  130 
Ga.  669.  661,  61  SB  230. 

[b]  AU^oagh  tb»  prooeedlar  la  n- 
gtoAtti  aa  a  speclflo  oitanlnal  one.  It 
need  not  be  considered  "a  separate 
proceeding,  with  a  title  of  Its  own." 
Ex  p.  Ah  Men,  77  Cal.  198,  200,  19  P 
380.  11  AmSR  263. 

6».  U.  S.  V.  Wayne,  28  F.  Cas. 
No.  1<,S64,  WalL  St.  1S4;  Bloomlng- 
ton  First  Cong.  Church  v.  Muscatine, 
2  Iowa  69;  In  re  Bronson,  12  Johns. 
(N.  T.)  460;  Peo.  v.  Ferris,  9  Johns. 
(N.  T.)  160;  Foiger  v.  Hoogland,  6 
Johns.  (N.  T.)  235:  Peo.  v.  Craft,  7 
Paige  (N.  T.)  325:  Stafford  v.  Brown, 

4  Paige    (N.   T.)    360;  Ex  p.  Spooner, 

5  CltyHallRec  (N.  Y.)  109;  Bevan  v. 
Bevan,   3  T.  R.   601.  100  Reprint  765. 

60.  U.  S. — Phillips  Sheet,  etc.,  Co. 
V.  Amalgamated  Assoc.  Iron,  etc., 
Workers,  208  Fed.  3S6.  343  Celt  Cyc]. 

Ariz. — Hughes  v.  Terr.,  10  Ariz. 
119,  85  P  1068,  6  LRANS  672. 

Del. — Rice  v.  Small,  1   Del.  Ch.  68. 

111. — ^Burdette  v.  Hunger,  144  111.  A. 
164;  Kanter  v.  Clerk  Cir.  Ct..  108 
111.  A.  287;  Rawson  v.  Rawson,  35 
111.  A.   505. 

Mont. — State  v.  Tenth  Judicial 
Dist.  Ct.,  61  Mont.  196,  149  P  973. 

Oh. — State  v.  Clements,  1  Oh.  Dec 
(Reprint)    278,  7  WestLJ  638. 

Or. — TrulUnger  v.  Howe,  68  Or. 
73.  113  P  4;  State  v.  Downing,  40  Or. 
308,  68  P  863,  66  P  917. 

W.  Va-— McMillan  v.  Hickman,  35 
W.  Va.  706,  14  SB  227;  Alderson  v. 
Comrs.,  32  W.  Va.  640,  9  SE  868,  25 
AmSR  840,  5  LRA  334;  State  v.  Ir- 
win. 30  W.  Va.  404,  4  SE  418;  Ruhl 
V.  Ruhl,  24  W.  Va.  279;  SUte  v. 
Harpers'  Ferry  Bridge  Co.,  16  W.  Va. 
864. 

Wis.— Halght  V.  Lucia.  86  Wis.  856. 

See  also  State  v.  Cram,  7  N<  D.  299, 
307,  74  NW  992  (where  contempt 
pt-oceedingB  brought  in  the  name  of 
the  state  were  upheld,  but  the  court 
said  that  In  proceedings  for  oontempt 


committed  In  facie  curiae  there  is 
"no  process  whereby  the  accused  Is 
arrested  and  brought  Into  court,  for 
he  la  already  in  court,  nor  is  there 
any  criminal  accusation  in  writing 
to  which  he  Is  required  to  plead;  nor 
is  there  any  Issue  Joined  to  be  sup- 
ported by  evidence"). 

[a]  Inider  a  statate  providing 
that.  In  proceedings  for  contempt, 
the  state  is  the  plaintiff,  and' the  pro- 
ceeding shall  be  prosecuted  by  the 
district  attorney,  and  that,  where  the 
proceeding  Is  commenced  at  the  rela- 
tion of  a  private  party,  the  party 
shall  be  coplaintiff  with  the  state, 
an  affidavit  in  a  contempt  proceeding 
in  a  civil  action  which  does  not 
name  the  state  as  a  party  is  demur- 
'rable.  TrulUnger  v.  Howe,  68  Or. 
73,  113   P  4. 

61.  Bz  p.  Bergman,  3  Wyo.  396, 
26  P  914. 

e«.  Steames  v.  Joy,  41  111.  A.  167; 
State  V.  Downing,  40  Or.  309,  68  P 
863,  66  P  917. 

68.  U.  S.— Phillips  Sheet,  etc.,  Co. 
V.  Amalgamated  Assoc.  Iron,  etc., 
Workei's.  208  Fed.  336,  343  [clt  Cyc]. 

Ga. — Falls  City  Mfg.  Co.  v.  Athens 
Coca-Cola  Bottling  Co.,  130  Ga.  569, 
61   SB  230. 

111. — Manning  v.  Mercantile  Securi- 
ties Co.,  242  111.  584,  90  NB  238,  30 
tiRANS  725;  Lester  v.  Peo.,  150  111. 
408,  23  NB  387,  87  NB  1004,  41  AmSR 
376. 

S.  C. —  State  V.  Nathans,  49  S.  C. 
199,    27   SB   62. 

S.  D. — Freeman  v.  Huron,  8  S.  D. 
436.  66  NW  928. 

N.  B. — Rex  v.  Borden,  43  N.  B.  299. 

"The  practice  In  this  state  has  not 
been  uniform,  sometimes  the  pro- 
ceedings are  in  the  name  of  the 
State  against  the  offender,  sometimes 
bearing  the  title  of  the  cause  out  of 
.which  the  proceedings  arose,  some- 
times entitled  as  in  this  case.  If 
we  may  be  here  permitted  to  sug- 
gest a  logical  practice,  we  would 
say,  where  the  object  Is  punishment 
alone,  the  proceeding  should  be  In 
the  name  of  the  State;  where  the 
object  Is  to  compel  performance  of 
an  act  aa  a  remedy  for  a  party,  the 
proceedings  should  bear  the  title  of 
the  cause  in  which  relief  Is  sought; 
and  where  punishment  for  the  public 
offense  and  a  remedy  for  a  private 
suitor  are  both  sought  In  the  same 
proceeding,  the  title  may  be  as  in 
this  case.  But  form  is  not  essen- 
tial." State  v.  Nathans,  49  S.  C.  199, 
204,   206,   27   SB  62. 

64.  Phillips  Sheet,  etc,  Co.  v. 
Amalgamated  Assoc.  Iron,  etc.. 
Workers,  208  Fed.  335,  343  [clt  Cyc]; 
Anargyros  v.  Anargyros,  191  Fed. 
208;  Lester  v.  Peo.,  150  111.  408,  23 
NB  387,  37  NB  1004,  41  AmSR  376; 
State  V.  Nathans,  49  S.  C.  199,  27 
SE  52;  Porter  vi  State.  16  Wyo.  131, 
134.    92   P  385    [quot   Cyc]. 

65.  Porter  v.  State,  16  Wyo.  131, 
92  P  385. 

86.  Wltnaaa  wlioa*  dmoattion  la 
aangbt  see  Depositions  [13  C?yc  9251. 

67.  Biraet  oontamvt  see  supra  {  3. 

68.  U.  S. — In  reTerry.  128  U.  S: 
289,  9  set  77,  62  L.  ed.  405;  King  v. 
Ohio,    etc,   B.   Co.,    14    P.    Ca&  ^o. 


is  civil  and  remedial,  it  should  be  entitled  as  of  the 
suit  in  which  the  contempt  arose,**  but  if  the  object 
is  punishment  alone,  the  proceeding  should  be  in 
the  name  of  the  state.**.  If  the  proceeding  is  both 
remedial  and  punitive,  in  the  absence  of  a  statue 
regulating  the  entitling  of  the  proceeding,  it  may 
be  brought  either  on  the  relation  of  a  party  or  in 
the  name  of  the  state.** 

[i  87]  O.  Preliminary  Affidavit  or  Statement** 
ttI-  Necessity— a.  Direct  Oomtempt.  It  is  the 
almost  universal  rule  that,  where  the  contempt  is 
direct,*^  in  the  immediate  presence  of  the  court, 
summary  punishment  may  be  inflicted,  without  affi- 
davit, notice,  rule  to  show  cause,  or  other  process  ;** 
but  where  a  witness  asks  time  to  file  a  written 
explanation  before  he  is  punished  for  contempt,  it 

7,800,  7  Bias.  629;  U.  S.  v.  Jacobi. 
26  F.  CajB.  No.  16,460,  1  Fllpp.  108. 
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828,  21  S  449,  69  AmSR  111.  36  LRA 
84;  Baston  v.  State,  89  Ala.  551,  87 
AmD  49;  Murphy  v.  Williams,  1  Ala. 
A.   487,   490,   66  S   109    [quot  Cyc]. 

Ark. — Ex  p.  Davles,  73  Ark.  368,  84 
SW  633;  Harrison  v.  State,  36  Ark. 
468. 

Cal. — Lambertson  v.  Tulare  County 
Super,  ct.,  151  Cal.  468,  91  P  100, 
11  LRANS  619;  Ex  p.  Sternes,  77 
Cal.  156,  19  P  275.  11  AmSR  261;  Ex 
p.  Robinson,  71  Cal.  608,  12  P  794: 
In  re  Laplque,  26  CaL  A.  268,  146  P 
690. 

Conn. — In  re  Clark,  66  Conn.  17, 
81  A  622,  28  LRA  242;  Mlddlebrook 
V.  State,  43  Conn.  267,  21  AmR  650; 
Holcomb  V.  Cornish.  8  Conn.  375. 

D.,  C. — ^District  of  Columbia  Juve- 


nile Ct.  V.   Hughlett,   44  App.  59. 

111. — Tolman  v.  Jones,  114  111.  147, 
28  NB  464;  Lancaster  v.  Lane,  19 
111.  242;  Peo.  v.  Stone.  181  111.  A. 
475. 

Ind. — ^Holman  v.  State,  105  Ind.  613. 
6  NB  566;  Whlttem  v.  State,  36  Ind. 
196;  Mahoney  v.  State,  33  Ind.  A. 
656,   72  NE  151.   104   AmSR   276. 

Iowa. — Lingelbach  v.  Hobson,  180 
Iowa  488.  107  NW  188-  State  v. 
Jordan,  72  Iowa  377.  84  NW  286. 

Kan. — State  v.  Anders,  64  Kan.  742, 
68   P  668. 

Ky. — In  re  Woolley,  11  Bush  95. 

La.— State  v.  Reld,  118  La.  827,  4» 
S  456. 

Me. — Androscoggin,  etc  R.  Co.  v. 
Androscoggin  R.  Co..   49  Me.   392. 

Mass. — Thwlng  v.   Denote,  Qulncy 

Mich.- In  re  Wood,  82  Mich.  76, 
45   NW  1113. 

Mo.— In  re  Clark,  208  Mo.  121,  108 
SW  990,  16  LRANS  889:  State  v. 
Shepherd.  177  Mo.  206,  76  SW  79, 
99  AmSR  624;  Greene  (bounty  v.  Rose. 
38    Mo.    390. 

Mont.— In  re  Mettler,  50  Mont.  299, 
146    P   747. 

Nebr. — In  re  Dunn,  85  Nebr.  606, 
124  NW  120;  CJordon  v.  State,  73 
Nebr.  221.  102  NW  458;  Ogden  v. 
State,  3  Nebr.  (Unoff.)  886,  93  NW 
208.  V 

Nev. — Ex  p.  Hedden.  29  Nev.  362, 
90  P  737,  13  AnnCas.  1173. 

N.  H. — State  V.  Matthews,  37  N.  H. 
450. 

N.  J.-^In  re  Cheeseman,  49  N.  J. 
L.  116.  6  A  513,  60  AmR  596;  State 
V.  Camden,  6  N.  J.  L.  J.  184. 
.  N.  Y. — Robblns  v.  Gorham,  25  N. 
Y.  588;  Peo.  v.  Kelley,  24  N.  Y.  74. 
24  HowPr  369;  Matter  of  Teltelbaum, 
84  App.  Dlv.  351,  82  NYS  887  [mod 
on  other  grounds  185  N.  Y.  540  mem, 
77  NE  1183  mem];  Barnes  v.  Albany 
County  Ct.  Sess.,  82  Hun  242,  31 
NYS  878  [rev  on  other  grounds  147 
N.  Y.  290,  41  NE  700];  Peo.  v.  Bar- 
rett. 66  Hun  361.  9  NYS  321,  18  NY 
ClvProc  180,  24  AbbNCas  430,  8 
N.  Y.  Cr.  13  [aff  121  N.  Y.  678  mem, 
24  NB  1096  mem]:  In  re  McAdam.  4 
Sllv.  Sup.  469,  7  NYS  464  [aff  6  NYS 
387];  Franzone  v.  Tumminelll.  67 
Misc.  549,  123  NYS  465;  Falkenberg 
V.  Frank,   20  Mlsc   692,  46  NYS  676; 
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shonld  be  allowed.**  In  such  cases  a  formal  entry 
showing  the  proceedings  constitutes  the  fall 
record.  Nevertheless,  it  seems  that  the  court  may 
adopt  such  mode  of  trying  the  question  of  con- 
tempt as  it  deems  proper,'^  only  so  that  the  person 
charged  may  be  g^ven  an  opportunity  for  explana- 
tion and  defense;"  thus  in  cases  where  witnesses 
are  necessary  to  prove  the  acts  of  contempt,"  even 
though  the  contempt  was  committed  technically  "in 
the  presence  of  the  court,""  it  has  been  held 
proper  for  an  informing  officer  to  bring  the  offense 
to  the  attention  of  the  eourt,^'  and  that  in  such 
cases  the  procedure  may  conform  as  nearly  as  pos- 
sible to  proceedings  in  criminal  eases.'* 

Miller,    9    MlBC,    1,    89    NTS 


[i  88]  b.  Oo&BtmctiTe  Oontempt.  As  a  rule, 
proceedings  to  punish  for  contempts  committed  out 
of  the  presence  of  the  court  must  be  instituted 
by  an  accusation  or  affidavit  presented  to  the  court 
setting  forth  the  facts  constituting  the  contempt;" 
and  the  affidavit  must  be  laid  before  the  court  or 
judge  for  judicial  consideration  and  action;"  the 
mere  filing  thereof  is  insnfBcient."  The  court,  how- 
ever, may  act  of  -  its  own  motion  and  make  the 
accusation.*"  , 

[$  89]  2.  Sufficiency — a.  In  OeneraL  Since  a 
person  accused  of  contempt  committed  out  of  the 
presence  of  the  eoort  or  judge  is  entitled  to  be 
informed  of  the  nature  and  cause  of  the  accusa- 


Peo. 

«75. 

N.  C. — In  re  Oldham,  89  N.  C.  23. 
45  AmR  873;  Bx  p.  Summers,  27  N. 
C.  149.  1 

N.  D. — State  v.  Crum,  7  N.  D.  299, 
74   NW    992.  ^^       „^ 

Oh.— Lowe  v.  State,  9  Oh.  St. 
837 

OkL— Burke  v.  Terr.,  2  Okl.  499,  87 
P  «29.  „ 

Porto  Rico.— Peo.  V.  Fourquet.  17 
Porto  Rico  1037.  _ 

Tex.— Crow  v.  State,  24  Tex.  12. 

Va.— Burdett  v.  Com.,  108  Va.  838, 
48  SB  878.  IDS  AmSR  916.  68  LRA 
261;  Com.  v.  Dandrldse,  2  Va.  Cas.  (4 
Va.)  -408.  ..    „_ 

W.  Va.— SUte  v.  Jasper,  88  SB 
1096;  State  v.  Gibson,  S3  W.  Va.  97, 
10  SB  68.  ^  ,.„   _,. 

Wis. — ESmerson  v.  Hubs,  127  Wis. 
216,  10«  NW  618:  In  re  Rosonbersr,  90 
Wis.  661,  63  ITW  1066,  64  NW  299. 

E^ne. — Ex  p.  Fernandez,  10  C.  B. 
N.  8.  8,  100  BCl.  »,  142  Reprint  849, 
16  BRC  1.  ,^     „ 

[a]  Thoa  (1)  no  speclflcatlons  In 
writing  are  required  against  a  ■wit- 
ness who  Is  punishable  for  contempt 
In  refuslnsr  to  answer  while  on  the 
wltnees  stand.  Ammon  v.  Johnson, 
3  Oh.  Clr.  Ct.  263,  2  Oh.  Clr.  Dec. 
149.  (2)  An  attachment  for  con- 
tempt for  failure  to  obey  a  subpoena 
is  proper,  without  Information,  affi- 
davit, or  interrogatories  filed  prelim- 
inary thereto,  where  the  contempt  in 
fuestlon  was  direct.  Ferrlman  v. 
■eo.,  128  111.  A.  230.  (S)  Where  a 
police  offlcer  committed  a  direct  con- 
tempt In  the  presence  of  the  court 
by  making  a  false  and  evasive  re- 
turn to  a  writ  of  habeas  corpus, 
it  is  Immaterial  that  an  Information 
for  contempt  presented  by  an  amicus 
curiee  was  not  verified,  since  It  Is 
unnecessary  to  file  an  Information. 
Peo.  V.  Card,  176  111.  A.  486  [aff 
269  111.  238,  102  NB  266  (app  dlsm 
236  TJ.  S.   691,  86   SCt  206,   69  L.   ed. 

99.'  State  v.  Duffy,  16  Iowa  426. 

70.  Biddwin  v.  SUte,  126  In«.  24, 
26  NB  820:  Mahoney  v.  State,  33  Ind. 
A.  665,  72  NB  161,  104  AmSR  276; 
State  V.  Anders,  64  Kan.  742,  68  P 
668 

[a]  meaaoa  for  nl*. — Since  a  di- 
rect contempt  may  be  punished  sum- 
marily, a  written  'accusation,  war- 
rant of  arrest,  or  written  plea  is 
unnecessary:  and  therefore  a  journal 
entry,  showlne  the  proceedings  con- 
stitutes the  full  record.  State  v. 
Anders,  64  Kan.  742,  68  P  668. 

71.  Bx  p.  Savin.  131  U.  S.  267,  9 
SCt  699,  S3  L.  ed.  160. 

7a.  Ex  p.  Savin.  131  U.  S.  267,  9 
SCt  699,  33  L..  ed.  160. 

73.  McCarthy  v.  Hugo,  82  Conn. 
262.  73  A  778,  136  AmSR  270.  17  Ann 
da.B  219.  See  also  Ex  p.  Savin,  131 
tJ.  S.  267.  9  SCt  699,  33  L.  ed.  160 
(recognizing  the  rule>. 

74.  McCarthy  v.  Hugo,  82  Conn. 
262i  73  A  778,  135  AmSR  276.  17  Ann 
Cas  219.  See  also  Ex  p.  Savin,  131 
U.  S.  267.  9  SCt  699.  33  L.  ed.  16u 
(recognizing  the  rule). 

7B.  McCarthy  y.  Hugo.  82  Conn. 
282.  78  A  778,  136  AmSR  270,  17  Ann 
<^s  219.     See  also  Bx  p.  Savin,  131 
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V.  8.  267,  9  SCt  699.  IS  L.  ed.  160 
(recognising  the  rule). 

78.  McCarthy  v.  Hugo.  82  Conn. 
262,  78  A  778,  136  AmSR  270,  17  Ann 
Cas  219  (where  the  procedure  was 
by  information  and  warrant,  and 
where  the  court  said  that  this  man- 
ner of  procedure  did  not  affect  the 
question  of-  whether  the  act  of  mis- 
behavior was  in  the  presence  of  the 
court). 

77.  U.  S. — Sona  v.  Aluminum  Cast- 
ings Co.,  214  Fed.  986,  131  CCA  232: 
Stuart  V.  Reynolds.  204  Fed.  709,  128 
CCA  13:  HlUmon  v.  Mutual  Li.  Ins. 
Co.,  79  Fed.  749. 

Ark.— Lee  v.  State.  102  Ark.  122, 
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72,  76,  115  SW  948  [clt  Cycl. 
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62,  121  P  1010. 
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Co.,  61  Colo.  82,  116  P  150;  Wyatt 
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326,  9  LRA  669. 
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Hawaii. — Rose  v.  Ashford,  22  Ha- 
waii 469.  472  [clt  Cyo]. 
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220  111.  366,  77  NB  176,  110  AmSR 
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A.  608;  Chaplin  v.  Peo.,  67  111.  A. 
577. 

Ind. — Saunderson  v.  State,  151  Ind. 
560,  62  NB  161:  Stewart  v.  State, 
140  Ind.  7,  39  NE  608;  Whlttem  v. 
State.  36  Ind.  196. 

Iowa. — Tuttle  v.  Hutchison,  173 
Iowa  608,  161  NW  846;  Walker  v. 
Kennedy,  138  Iowa  284,  110  NW  681. 

Kan. — State  v.  Anders,  64  Kan. 
742,  68  P  668;  In  re  Nlckell.  47  Kan. 
734,  28  P  1076.  27  AmSR  815:  In  re 
McKenna,  47  Kan.  788,  28  P  1078;  In 
re  Harmer,  47  Kan.  262,  27  P  1004; 
State  v.  Vincent.  46  Kan.  618,  26  P 
989;  Slate  v.  Henthom,  46  Kan.  613, 
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P  147. 
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S  466. 
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20  AmD  381. 
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469. 

Minn. — State  v.  Ivfes,  60  Minn.  478, 
62  NW  831. 

Miss. — Grace  v.  State,  108  Miss. 
767,  67  S  212;  Durham  v.  State,  97 
Miss.  549,  62  S  627. 

Mo. — State  V.  Shepherd,  177  Mo. 
206.  76  SW  79,  99  AmSR  624;  Greene 
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Mont. — In  re  Mettler,  50  Mont.  299, 
146  P  747;  State  v.  Fifth  Judicial 
Dist.  Ct.,  38  Mont.  116,  82  P  460; 
State  V.  Clancy,  24  Mont  369,  61  P 
987. 

Nebr. — Belangee  v.  State,  97  Nebr. 
18«,  149  NW  416;  Gordon  v.  State. 
78  Nebr.  221.  102  NW  468;  Herdman 
V.  State,  64  Nebr.  «2«,  74  NW  1097; 
Le  Hane  v.   State,    48    Nebr.    105,    66 


NW  1017;  Hawthorne  v.  State,  45 
Nebr.  871,  64  NW  869;  Oandy  v. 
State,  13  Nebr.  446.  14  NW  148. 

Nev. — ^Elx  p.  Hedden,  29  Nev.  362, 
90  P  737.  18  AnnCas  1178;  Phillips 
V.  Welch.  12  Nev.  168. 

N.  M.— In  re  FuUen,  17  N.  M.  894, 
128  P  64. 

N.  Y. — Bradbury  v.  Bliss,  23  App. 
Dlv.  606.  48  NYS  912;  Peo.  v.'  Mur- 
phy, 1  Daly  462;  fYazone  v.  Tum- 
minelll.  67  Misc.  549,  123  NTS  465; 
Rlnelander  v.  Dunham,  2  NTCivProc 
32;  Peo.  v.  Adams.  6  Hill  236;  Peo. 
v.  Browier,  4  Paige  406;  Brownson  v. 
Reynolds,  Hopk.  416. 

N.  D.— State  V.  Root,  6  N.  D.  487. 
67  NW  690,  67  AmSR  6«8. 

Oh.— Bx  p.  Morris,  28  Oh.  Clr.  <X 
811;  Hunt  v.  State,  27  Oh.  Clr.  Ct. 
16;  Lowe  v.  State,  9  Oh.  St.  337; 
State  V.  Thompson,  2  Oh.  Dec.  (Re- 
print) 30,  1  WestLMonth  158. 

Okl. — ^Atchison,  etc,  R.  Co.  v.  State, 
35  Okl.  632.  180  P  940;  Nichols  v. 
State,  8  Okl.  Cr.  650,  129  P  673. 

Or.— State  v.  Stlllwell,  80  Or.  610, 
167  P  970;  State  v.  Sieber,  49  Or.  1, 
88  P  813;  State  v.  Kaiser,  20  Or.  60, 

23  P  964,   8  LRA  684. 

Pa. — Com.  V.  Snowden.  1  Brewst. 
218 

s".  C— State  V.  Nathans.  49  S.  C. 
199.  27  SB  52;  State  v.  Blackwell,  44 
S.  C.  L.  35. 

Tex. — Ex  p.  Duncan,  fCr.)  182  SW 
313;  Ex  p.  Landry,  66  Tex.  O.  440, 
144  aw  962,  964  Tquot  Cyo];  Ex  p. 
Poster,  44  Tex.  Cr.  423,  71  SW  698, 
100  AmSR  866,  60  LRA  681. 

Utah. — ^Young  v.  Cannon,  2  Utah 
560. 

Wash. — State  v.  Pendergaat,  89 
Wash.  132,  81  P  824;  State  v.  Peter- 
son, 29  Wash.  671,  70  P  71;  State  v. 
Canutt,  26  Wash.  68,  66  P  ISO;  In  re 
Coulter,  25  Wash.  526,  65  P  759. 

W.  Va,— State  v.  McClaugherty.  33 
W.  Va.  250.  10  SB  407;  State  v.  Frew, 

24  W.  Va.   416,  49  AmR  267. 

Wyo. — Laramie  Nat.  Bank  v.  Steln- 
hoff.  7  Wyo.  464,  53  P  299;  Wilson 
V.  Terr.,  1  Wyo.  166. 

B.  C. — Stoddart  v.  Prentice,  <  B.  C. 
808. 

N.  B.— Bx  p.  Baird,  27  N.  B.  99. 

Ont. — Re  Toronto  Junction,  11  Ont 
WR  182. 

[a]  If  tlie  ntu  to  sbow  oanae  is 
■vpporteA  b7  aOtavlts,  the  require- 
ments of  the  law  are  observed,  a  pe- 
tition not  being  essential  to  Initiate 
contempt  proceedings.  Mears  Slay- 
ton  Lumber  Co.  v.  District  Council 
C.  U.  B.  C.  &  J.  A..  156  111.  A.  327. 

[b]  Time  of  flllng. — The  affidavit 
must  be  filed  before  service  of  the 
notice  of  motion  in  some  jurisdic- 
tions, Stoddart  v.  Prentice.  6  B.  C. 
308;  Re  Toronto  Junction,  11  OntWR 
182 

[c]  Petlttoa  In  the  aatwe  of  mi 
indtotinMit  or  information,  in  the 
case  of  criminal  contempts,  is  the 
practice  In  some  jurisdictions.  Early 
V.  Peo..  117  111.  A.  608. 

78.  Kirby  v.  (%lcago,  etc.,  R.  CO., 
61  Colo.  82,  116  P  160. 

79.  Kirby  v.  Chicago,  etc,  R.  Co., 
51  Colo.  82.  116  P  160. 

80.  Hughes  V.  Terr.,  10  Arls.  119, 
85  P  1068,  6  LRANS  672;  State  v. 
Frew,  24  W.  Va.  416,  49  AmR  267; 
Reg.  V.  Howland,  14  Ont.  A.  184. 
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tion  against  him,*''  the  initiatory  infonnation  or 
affidavit  is  jurisdictional,*^  and  where  the  atatnte 
reqTiires  the  affidavit  to  Jae  made  in  the  first  person, 
an  a£Qdavit  speaking  in  the  third  person  is  insuffir- 
cient  to  confer  jurisdiction  in  contempt  proceed- 
ii^s."  While  there  is  no  prescribed  form  for  the 
information  or  affidavit,**  all  authorities  agree  that 
the  charging  paper  must  show  on  its  face  facts 
sufficient  to  constitute  a  contempt.*"  It  is  not 
necessary,  however,  that  a  copy  of  the  judgment 
violated  should  be  attached  to  the  accusation,  as 
the  court  will  take  judicial  notice  of  it;**  nor  is 
it  necessary  on  the  violation  of  an  injonetiDi^  to 
set  forth  the  pendency  of  the  proceeding  in  which 


81.  Nichols  v.  state,  8  Okl.  Cr. 
550.  129  P  678. 

83.  U.  S.— PhilUpa  Sheet,  etc,  Co. 
v.  Amalgramated  Assoc.  Iron,  etc., 
Workers,  208  Fed.  335;  Ex  p.  Peck. 
19  F.  Cas.  No.   10,88B,  3  Blatchf.  113. 

Cal. — Mitchell  v.  San  Francisco 
Super.  Ct..  163  Cal.  423,  125  P  1061; 
Frowley  v.  Modoc  County  Super.  Ct.. 
158  Cal.  220.  110  P  817;  Button  v. 
San  Francisco  Super.  Ct.,  147  Cal. 
156.  81  P  409. 

Colo. — Coulter  v.  Peo..  6S  Colo.  40, 
128  P  647:  Klrby  v.  Chicago,  etc..  R. 
Co.,  61  Colo.  82,  116  P  150:  Cooper  v. 
Peo.,  13  Cote.  837,  878,  82  P  790,  6 
LRA  480. 

Mont. — State  v.  Second  Judicial 
Dlst.  Ct..  »7  Mont.  191,  96  P  593,  16 
AnnCas  748. 

Nebr. — ^Belaneee  v.  State,  97  Nebr. 
184,  149  NW  415:  Herdman  v.  State, 
54  Nebr.  626,  74  iTW  1097;  Hawthorne 
V.  State,  46  Nebr.   871.   64  NW  859. 

Nev. — Strait  v.  Williams,  18  Nev. 
480.  4  P  1088. 

N.  M. — ^In  re  Fallen,  17  N.  M.  894, 
128  P  64. 

Or. — St&te  V.  Conn.,  87  Or.  696,  62 
P  28». 

S.  D. — State  v.  Sweetland,  S  S.  D. 
503,  54  irW  416. 

Utah. — ^Toungr  v.  Cannon,  2  Utah 
560. 

83.  State  V.  Eastman.  77  Or.  622, 
161  P  967. 

84.  Morehouse  v.  Olant  Powder 
Co..  206  Fed.  24,  124  CCA  158;  Stete 
V.  McLeod  County  Dlst.  Ct.,  113  Minn. 
304.  129  ttMV  583.    And  see  supra  I  86. 

86.  U.  S. — Scorlc  V.  V.  S.,  217  Fed. 
871.  133  CCA  681;  Phillips  Sheet, 
etc.,  Co.  V.  Amalgamated  Assoc.  Iron, 
etc.  Workers,  208  Fed.  336,  843  [dt 
eye  J;  Eniployers'  Teaming  Co.  v. 
Teamsters  Joint  Council,  141  Fed. 
(79  [rev  on  other  grounds  163  Fed. 
16,  89  CCA  494,  23  L.RANS  1295  (cer- 
tiorari den  214  U.  S.  514,  29  SCt  696, 
S3  L.  ed.  1063)]. 

CW. — Strain  v.  Los  Angeles  County 
Super.  Ct.,  168  Cal.  Z16,  142  P  62,  Ann 
Casl916D  702;  Mitchell  v..  San  Fran- 
cisco Saner.  Ct.,  163  Cal.  423,  125  P 
1081;  Frowley  v.  Modoc  County 
Super.  Ct..  158  Cil.  220,  110  P  817; 
Otis  V.  Los  Angeles  County  Super.  Ct., 
148  Cal.  129,  82  P  853;  Button  v.  San 
BVanclsco  Super.  Ct.,  147  Cal.  156,  81 
P  409;  Ex  p.  Barry,  86  Cal.  608,  25 
P  256,  20  AmSR  248;  Hedges  v.  Yuba 
County  Super.  Ct.,  67  QU.  405,  7  P 
767;  Batchelder  v.  Moore,  42  Cal.  412; 
Hughes  V.  Moncur.  28  Cal.^  A.  462,  152 
P  968. . 

Colo. — In  r©  Smith,  54  Colo.  486, 
181  P  277;  Coulter  v.  Peo.,  63  Colo. 
40,  128  P  647;  Klrby  v.  Chicago,  etc., 
R.  Co.,  51  Colo.  82,  116  P  150;  Peo. 
V.  El  Paso  County  Dlst.  Ct.,  19  Colo. 
«J,  35  P  781;  Wyatt  v.  Peo.,  17  Colo. 
252,  28  p-961. 

Ga. — Carson  v.  Ehmls,  92  SE  221. 

Ida. — McDougall  v.  Sheridan,  28 
Ida.  191,   128   P  9S4, 

111. — MacKenale  ▼.  HacRensie,  238 
in.  (16,  87  KB  848;  Franklin  Union 
No.  4  T.  Peo.,  220  111.  866.  77  NE  176. 
110  AmSR  248,  4  LRANS  1001; 
O'Brien  v.  Peo..  218  111.  864.  76  NH 
108,  108  AmSR  219,  3  AnnCas  966; 
Fish  V.  Fiah.  194  111.  A.  621;  Peo. 
T.  Oard.  176  111.  A.  486  [afT  259  111. 
288,  102  NC  866  (app  dlsm  236  U.  S. 
flS  C.  J.— 6] 


691,  35  SCt  206,  6i»  L.  ed.  428)1. 

Ind. — State  v.  Branner,  174  Ind. 
684,  93  NB  70:  Ruoker  v.  State,  170 
Ind.  635.  85  NE  356:  State  v.  Rock- 
wood,  159  Ind.  94,  64  NE  692:  Wor- 
land  V.  State,  82  Ind.  49;  Haskett 
V.  State,  51  Ind.  176;  MoConnell  v. 
State,  46  Ind.  298;  WWtten  v.  Statei 

36  Ind.  196;  State  v.  Ross,  44  Ind. 
A.  154,  88  NE  734. 

Iowa. — Jordon  v.  Wapello  County 
CJp.  Ct.,  69  Iowa  177,  28  NW  B48; 
State  V.  Myers,  44  Iowa  S80. 

Mass. — Hurley   v.   Com.,    188   Mass. 
443,  74  NE  677,  3  AnnCas  757;  Cart- 
wright's  Case,  114  Mass.  230. 
■    Mich. — In    re   Topel,    139    Mich.    85, 
102  NW  369:  Mont«romery  v.  Palmer, 

100  Mich.  438,  59  NW  148. 
Minn. — State   v.    Hennepin    County 

Dlst.  CL,    65   Minn.   146,   67  NW  796. 

Mont. — State  v.  Second  Judicial 
Dlst.  Ct.,  37  Mont.  690.  97  P  1032: 
State  V.  Second  Judicial  Dlst.  Ct..  37 
Mont.  191,   96  P  593.   15  AnnCas  748. 

Nebr. — Back  v.  State,  75  Nebr.  60S, 
106' NW  787;  Herdman  v.  State,  64 
Nebr.  (26,  74  NW  1097;  Cooley  v. 
State,  46  Nebr.  603,   65  NW  799. 

Nev. — Cline  v.  Langan,  31  Nev.  289, 

101  V  663;  Lutz  v.  First  Judicial  Dist. 
Ct.,  29  Nev.  152,  164,  86  P  445  tcit 
Cyc], 

N.  J. — In  re  Cheeseman,  49  N.  J.  !<. 
115,  6  A  518.  60  AmSR  696;  State  v. 
Raborg,  5  N.  J.  L.  645. 

N,  M. — In  re  Fullen,  17  N.  M.  894, 
128  P  64. 

N.  T. — Dunlop  V.  Mulry,  86  App. 
Div.  498,  83  NTS  477  [aft  40  MIsc 
131,  81  NTS  260];  Peo.  v.  Albany 
County  Ct.  Sess.,  82  Hun  242,  31  NTS 
373  [rev  on  other  grounds  147  N.  T. 
290,  41  NE  700];  Ward  v.  Arenaon, 
23  N,  Y.  Super.  589;  Klngv.  Baxnea, 
2  NTS  12l;  Peo,  v,  Washington 
County,  2  Cal.  97. 

N.  D. — State  y.  Root,  6  N.  D.  487, 
67   NW  590,   B7  AmSR   568. 

Okl.— Nichols  V.  Slate,  8  Okl.  Cr. 
660.   129    P   673. 

Or. — TruUlnger  v.  Howe,  58  Or. 
73,  113  P  4:  State  v.  Downing,  40  Or. 
309,  58  P  863,  65  P-917;  State  v.  Conn, 

37  Or.  696,  62  P  289;  State  v,  McKln- 
non,  8  Or.  487. 

Pa. — Chew's  Est.,  8  WklyNC  392. 

S.  C. — In  re  Moore,  79  S.  C.  399,  60 
SB  947;  State  v.  Nathans,  49  S.  C. 
199,   27  SE  62. 

S.  D. — State  V.  Sweetland,  8  B.  D. 
603,   64    NW  416. 

/Tenn. — Scott  v.  State,  lOS  Tenn. 
390.   71  SW  824. 

Tex. — Ex  p.  Landry,  66  Tex.  Cr. 
440,    144    SW   962. 

Utah. — Herald-Republican  Pub.  Co. 
V.  Lewis,  42  Utah  188,  129  P  624; 
Toung  V.  Cannon,  2  Utah  560. 

Wash. — State  v.  Hazeltine^  82  Wash. 
81,  148  P  486;  State  v.  Peterson, 
29  Wash.  571,  70  P  71;  State  v. 
Canutt,  26  Wash.  68,  66  P  180;  State 
V.  Allen,  14  Wash.  684,  45  P  644. 

[a]  Thn>  before  an  accuser  is 
entitled  to  a  rule  against  one  ac- 
cused of  contempt  he  must,  in  his 
information,  clearly  show  that  the 
authority  of  the  court  has  been 
aasalled  In  some  way  tending  to  Its 
prejudice  or  to  a  harmful  Interfer- 
ence with  the  administration  of  lus- 
tice,  and   to   that  end  must  exhibit 


it  issued,*'  or  the  provision  of  the  order,**  an  alle- 
gation of  the  acts  done  in  violation  of  it  being 
sufficient.**  It  has  been  held  that,  wherever  a 
demand  and  refusal  are  prerequisites  to  the  issu- 
ance of  an  attachment  for  conte&ipt,  the  affidavit 
should  allege  the  same.*"  It  has  also  been  held 
that,  in  proceedings  for  contempt  against  a  witness 
failing  td  appear  when  duly  summoned,  the  affidavit 
must  allege  that  such  witness  is  a  material  one.*^ 
It  has  even  been  held  in  some  eases  that  the  affi- 
davit or  information  charging  constructive  con- 
tempt must  state  the  acts  constituting  the  offense 
with  as  great  certainty  as  is  required  in  a  crim- 
inal proseeution,*'  but  this  has  also  been  de- 
facts  that  will  of  themselves,  from 
their  ordinary  meaning,  establish  the 
contempt,  the  mere  characterisation 
of  an  act  as  in  contempt  of  court 
being  Insufficient.  Rucker  v.  State,. 
170   Ind.   635,   86   NE  356, 

[b]  Thee*  must  be  wno*  41x«et 
«harg*i  either  positively  or  on  infor- 
mation and  belief,  that  the  accused 
committed  an  act  constituting  a 
contempt;  otherwise,  the  prooeedlngs 
must  be  dismissed.  State  v.  Second 
Judicial  Dist  Ct.,  37  Mont.  690,  97  P 
1032. 

[c]  Ohanra*  raffloiaattr  maoUlo.— 
Soorio  V.  U.  S.,  217  Fed.  871.  188 
CCA  681;  Employers'  Teaming  Co.  v. 
Teamsters  Joint  Council.  141  Fed. 
679  rrev  on  other  grounds  163  Fed. 
16,  89  CCA  494,  28  LRANS  1296 
(certiorari  den  214  U.  S.  614,  29jBCt 
696,  68  L.  ed.  1068)];  Fish  v.  SHsh, 
194  IlL  A.  521;  In  re  Moore,  79  S. 
C.  399,  60  SE  947;  Herald-Republican 
Pub.  Co.  v.  Lewis,  42  Utah  188,  129 
P  624. 


fd]  Oluuqree  not  wifflntontly  ape- 
eUc* — Otis  V.  Los  Angeles'  County 
Super.  Ct.,  148  Cal.  129,  82  P  858:  • 
Coulter  V.  Peo.,  63  Colo.  40,  123  P 
647:  Rucker  v.  State,  170  Ind.  635, 
85  NE  856;  State  v.  Ross,  44  Ind.  A. 
164.  88  NE  734:  Back  V.  State,  76 
Nebr.  603,  106  NW  787;  TruUlnger 
V.  Howe.  58  Or.  73.  113  P  4;  State  v. 
Canutt,   26   Wash.   68.   66  P  130. 

[e]  Tonna  of  alBOavlt,  in  whole, 
in  part,  or  In  substance  see  Ex  p. 
Barry,  85  Cal.  608,  26  P  256,  2ft 
AmSR  248;  Peo.  v.  El  Paso  County 
Dist.  Ct.,  19-  Colo.  343,  86  P  731; 
McDougall   V.   Sheridan,    23   Ida.    191, 

128  P  954:  Cartwrtght's  Case,  114 
Mass.  230:  In  re  Toepel,  139  Mich.  85, 
102  NW  S69:  State  v.  Conn.  87  Or. 
596,  62  P  289;  State  v.  McKinnon,  8 
Or.  487;  State  v.  Downing,  4  Or.  809, 
58  P  863,  (6  P  917;  Herald-Republi- 
can  Pub.  Co.  V.  Lewis,  42  Utah  18», 

129  P    624. 

86.  Silvers  v.  Traverse,  82  Iowa 
52,  47  NW  888,  11  LRA  804;  State  V. 
WaTker,  78  Kan.  880,  97  P  862. 

[a:]  The  aHlda'vlt  need  not  aet  oat 
a  cop  J  of  tlw  Injnnction  violated;  a 
reference  to  it  Is  suJUclent.  Sllvera 
V.  Traverse,  82  Iowa  52,  47  NW  888, 
11    LRA    804. 

87.  See  cases  infra  note  89. 

88.  See  cases  infra  note  89. 

89.  Ex  p.  Fong  Ten  Ton,  (Cal.) 
19  P  600;  Ex  p.  Ah  Men,  77  Cal.  198, 
19  P  380.  11  AmSR  263. 

80.  King  V.  Barnes,  2  NTS  121; 
Ex  p.  WaUls,  6  Cow.  (N.  T.)  581: 
Lorton  v.  SeaiVian.  9  Paige  (N.  T.) 
(09;  State  v.  Stillwell,  80  Or.  (10, 
167  P  970. 

[a]  Where  the  contempt  eonslsta 
la  tlie  fallore  to  pay  taxed  costs,  not 
only  must  th6  ajlldavlt  show  a  Re- 
mand, but  it  must  also  appear  that 
the  demandant  was  clothed  with  the 
requisite  authority  to  receive  such 
costs.  Jackson  v.  Sackett,  6  Cow. 
(N.  T.)  88;  Jackson  v.  Virgil,  8 
Johns.    (N.  T.)    188. 

91.  In  re  Spencer,  11  D.  C.  438; 
Rutherford  v.  Holmes,  66  N.  T.  868; 
McGehee    v.    State,    4    Tex.    A.^  94. 

93.  Frowley  v.  Modoc  County 
Super.  Ct.,  158  Cal.  220,  110  P  817; 
Davis  V.  Ov«rman,  184  Ind.  647,  112 
NE  243;  Worland  v.  State,  82  Ind.  49; 


66     [13  C.  J.] 


CONTEMPT 


[§  89 


nied.**  Since  no  intendments  or  preaumptiona  are 
indulged /in  aid  of  the  complaint  in  contempt  pro- 
ceedings because  of  their  criminal  nature*'  it  has 
been  held  that,  where  the  contempt  consists  in  do- 
ing a  forbidden  act,  the  affidavit  is  fatally  defective 
unless  it  alleges  an  unlawful  intent."'  But  if,  in  the 
nature  of  the  case,  the  intent  is  a  part  of  the' acts 
charged  it  need  not  be  aeparately  alleged.**  Al- 
though there  is  some  authority  to  the  contrary,*^ 
it  has  been  generally  held  that  the  ability  to 
comply,  of  one  charged  with  contempt  for  dis- 
obedience of  an  order,  need  not  be  allied  in  the 
initiatory  affidavit  or  complaint;**  but  service  of 
the  order  should  be  alleged.**  It  has  been  said 
that  radical  defects  in  an  affidavit  to  punish  for 
contempt,  or  the  absence  of  facts  essential  to  show 
jurisdiction,  cannot  be  cured  by  proof  on  the  hear- 


ing,^ but  this  rule  does  not  seem  to  be  universally 
approved.'  It  has  also  been  held  that  the  use  of 
ex  parte  affidavits  in  procuring  an  order  to  show 
cause  in  contempt  proceedings  is  proper,  where 
affiants  are  present  at  the  hearing  on  the  return 
and  are  offered  for  cross-examination.'  The  suffi- 
ciency of  the  information  may  be  tested  by  motion 
to  discharge  the  rule;*  and  irrelevant  and  imperti- 
nent matter  in  an  affidavit  in  contempt  proceedings 
will  be  stricken  out.''  The  rule  generally  favored 
is,  that  a  substantial  and  general  statement  will 
suffice  to  give  the  court  jurisdiction  to  proceed,' 
and  that  technical  accuracy  is  not  required;'  and 
it  has  even  been  held  that  where  a  constructive 
contempt  is  criminal  in  its  character,  an  entry  by 
the  coiurt  on  the  docket  may  be  sufficient  to  confer 
jurisdiction  of  the  offense.*     On  the  other  hand. 


Back  V.  State,  76  Nebr.  COS,  106  NW 
787:  Rerdman  v.  State,  64  Nebr.  626, 
74   NW   1097. 

(a]  TUu  (1)  'an  aflldavlt  by  the 
probation  officer  of  a  Juvenile  court 
that  he  haa  reason  to  belleTe,  and 
believes,  that  one  has  committed  a 
contempt  against  the  court,  and  an 
order  of  the  court  prohibiting  anyone 
to  furnish  a  particular  minor  any  In- 
tozicating  liquor  by  furnishing  the 
minor  intoxicating  liquor  as  set  forth 
In  an  affidavit  by  the  minor,  and  re- 
ferring to  the  minor's  affidavit  for 
a  more  complete  statement  of  the 
contempt,  vhlch  states  that  at  a 
specified  time  and  place  the  minor 
drank  whisky  with  accused  and 
others,  and  that  the  minor  procured 
several  drinks  and  drank  in  the 
presence  of,  and  with  the  knowledge 
of,  such  persons,  and  with  tnelr  con- 
sent, and  became  intoxicated  in  their 
presence,  are  Insufficient  to  show 
that  accused  "furnished"  intoxicants 
to  the  minor  in  violation  of  the  order. 
Frowley  v.  Modoc  Super.  Ct.,  168  Cal. 
SZO,  110  F  817.  (2)  An  affidavit  on 
which  a  rule  of  court  was  issued 
charging  defendant  with  an  indirect 
contempt,  averring  that  defendant 
did  unlawfully  and  falsely  make  and 
publish  as  true  a  certain  false  and 
grossly  inaccurate  report  of  a  case, 
trial,  and  proceeding,  was  not  suffi- 
ciently definite,  as  the  use  of  the 
words,  "grossly  inaccurate,"  Implies 
that  the  publication  was  not  wholly 
false,  and  the  word  "false"  as  used 
meant  only  false  in  some  respects, 
and  hence  the  particulars  in  which  it 
was  designed  to  show  that  the  publi- 
cation was  false  or  inaccurate  should 
have  been  stated.  Worland  v.  State, 
82  Ind.  4S. 

M.  State  V.  McLeod  County  Dlst. 
CL,  lis  Ulnn.  804.  129  NW  683 
(holding  that  the  affidavit  in  proceed- 
ings for  constructive  contempt  need 
not  b«  as  direct  and  certain  as  re- 
quired by  law  in  indictments  in 
criminal  offenses). 

•4.  Frowley  v.  Modoc  County 
Super.  Ct,  158  Cal.  220,  110  P  .817; 
Early  v.  Feo.,  117  III.  A.  608;  HolUs- 
ter  v.  Feo.,  116  III.  A.  338;  State  v. 
Branner,    174   Ind.    684,    93    NB   70. 

'95.  Hutton  v.  San  Francisco 
Super.  Ct.,  147  Cal.  156,  81  P  409 
(holding  that.  In  contempt  proceed- 
ings for  violation  of  an  injunction 
an  Intent  to  commit  a  forbidden  act 
is  as  essential  to  guilt  as  In  the  case 
of  a  charge  of  a  criminal  offense, 
and  that  an  affidavit  falling  to  allege 
such  intent  was  fatally  defective); 
and  cases  infra  this  note. 

[a]  Thus  an  affidavit  for  con- 
tempt of  an  order  of  a  juvenile 
court  prohibiting  the  furnishing  of 
intoxicants  to  a  minor  was  fatally 
defective,  where  It  failed  to  show 
that  accused  had  any  notice  or  knew 
of  the  order  when  he  violated  it;  he 
being  not  party  to  the  proceeding  in 
which  the  order  was  made.  Frowley 
V.  Modoc  County  Super.  Ct.,  158  Cal. 
220,  110  P  817. 

[b]  Ths      aJUlavlt     must      show 


loLowlsdga  on  flis  part  of  lb*  eoa- 
tamnar  of  having  committed  the  con- 
tempt, and  that  ne  had  brought  home 
to  him  a  knowledge  of  the  violated 
order.  Feo.  v.  El  Paso  County  Dlst. 
Ct.,  19  Colo.  843,  36  P  7S1:  Wyatt  v. 
Feo.,  17  Colo.  262,  28  P  961. 

96.  Six  p.  CIreeley,  8  Cal.  A.  718, 
97  P  766;  State  v.  Second  Judicial 
Dlst.  Ct.,  87  Mont  191,  95  P  693, 
16  AnnCas  743;  Nebraska  Chil- 
dren's Home  Soc.  v.  State,  67  Nebr. 
766,  78  NW  267;  Steube  v.  SUte,  8 
Oh.  Cir.  Ct  388,  2  Oh.  Cir.  Dec.  216. 

[a]  Vor  wianmis  (1)  an  affidavit 
by  a  Juror  that  accused  said.  In 
the  hearing  of  all  the  Jurors  on 
their  way  from  a  hotel  to  the  Jury 
room  to  deliberate  on  the  trial  of 
H,  "Don't  convict  my  friend  R.,"  suf- 
ficiently charges  a  contempt  of  court, 
without  averring  that  the  language 
was  used  with  an  unlawful  Intent 
to  Influence  the  Jury.  E!x  p.  Creely, 
8  Cal.  A.  713,  719,  97  P  166.  (2) 
Where  the  terms  of  .an  information 
in  contempt  clearly  show  that  the, 
act  complained  of  was  willful,  the 
information  will  not  be  held  bad  for 
the  failure  to  use  the  word  "will- 
ful." Nebraska  Children's  Home 
Soc  V.  SUte,  67  Nebr.  766,  78  NW 
267.  (8)  In  a  proceeding  to  charge 
one  with  contempt  of  court  in  as- 
saulting the  prosecuting  attorney, 
not  In  the  presence  of  the  court,  but 
with  such  violence  as  to  require  the 
suspension  of  the  trial  pending  the 
attorney's  recovery.  It  was  not  neces- 
sary to  aver  or  prove  that  the  as- 
sault was  made  with  Intent  to  ob- 
struct the  administration  of  Justice, 
since  such  result  was  the  natural 
consequence  thereof.  Steube  v. 
State,  3  Oh.  Cir.  Ct  883,  2  Oh.  Cir. 
Dec.  216. 

97.  Hawthorne  v.  State,  46  Nebr. 
871,  64  NW  369  (holding  that  the 
affidavit  must  show  that  it  was 
within  the  power  of  the  party  prose- 
cuted to  comply  with  the  order  vio- 
lated). 

98.  In  re  McCarty.  164  Cal.  634.  98 
P  640;  Oalley  v.  Galley,  33  Oh.  Cir. 
Ct.  161;  Andrew  v.  Andrew,  62,  Vt. 
496,  20  A  817;  Curtis  v.  Gordon,  62 
Vt  840,  20  A  820;  In  re  Meggett,  106 
Wis.   291,  81  NW  419. 

99.  State  v.  Gilpin,  1  Del.  Ch.  26; 
SUte  V.  Stlllwell.  80  Or.  610.  157  P 
970.  And  see  Trullinger  v.  Howe,  68 
Or.  73,  113  P  4  (holding  that  the 
affidavit  to  punish  a  party  as  for  con- 
tempt in  yiolating  a  decree  in  a  civil 
suit  must  allege  that  the  decree  -veja 
served  on  the  party  in  default,  or 
that  he  had  personal  knowledge 
thereof). 

1.  Frowley  v.  Modoc  County, 
Super.  Ct.,  168  Cal.  220,  110  P  817. 

a.  Polndexter  v.  State,  109  Ark. 
179,  169  SW  197,  46  L.RANS  517 
(holding  that,  where  all  the  facts 
concerning  an  alleged  contempt,  com- 
mitted out  of  the  presence  of  the 
court,  were  developed  by  evidence 
taken  before  the  court  at  the  hear- 
ing, it  is  immaterial  whether  the  in- 


formation and  clUtion,  which  were 
sufficient  to  give  the  court  Juris- 
diction, sUted  facts  sufficient  to  con- 
stitute a  contempt). 

3.  Seastream  v.  New  Jersey  Hbc- 
hibition  Co.,  69  N.  J.  Bq.  16,  69  A 
914   [aff  72  N.  J.  Bq.  877,  66  A  982]. 

*.  Holler  v.  SUte,  182  Ind.  268, 
106  NE  S(4;  Cheadle  v.  SUte,  110 
Ind.   801,   11   NE  426,   69  AmR  199. 

[a]  The  proper  mods  of  tssUac 
•B  laformfttion  for  direct  contempt  is 
by  motion  to  discharge  the  rule  to 
snow  cause.  Holler  v.  SUte,  182  Ind. 
268,  106  NB  364. 

5.  Vkt  v.  Ball,  <7  SW  267,  68  SW 
398,   24  KyL  241. 

i.  U.  S. — Morehouse  v.  Giant 
Powder'  Co.,  206  Fed.  24,  124  CCA 
168. 

C^l.— Strain  v.  Los  Angeles 
County  Super.  Ct^  168  Cai.  216,  142 
P  62,  AnnC:asl916D  702;  Ex  p.  Ah 
Men,  77  CaL  198,  19  P  880,  II 
AmSR  263;  Ex  p.  Creely,  8  Cal.  A. 
718,   97   P   766. 

111. — MacKenzle  v.  MacKensle,  288 
111.  616,  87  NE  848  latt  141  111.  A. 
126];  Sloan  v.   Peo.,  116   111.  A.   84. 

Iowa. — Tuttle  v.  Hutchison,  178 
Iowa  603,  161  NW  846;  Jordan  v. 
Wapello  County  Cir.  Ct.  69  Iowa  177. 
28  NW  548. 

Mich.— In  re  Toepel.  189  Mich.  85. 
102  NW  369. 

Minn. — eute  v.  McLeod  County 
Dlst  Ct,  113  Minn.  304,  129  NW  608; 
State  v.  Hennepin  County  Dlst  Ct. 
65  Minn.  146,  67  NW  796. 

Mont. — SUte  v.  Second  Judicial 
Dlst  Ct,  37  Mont  191,  96  P  693,  15 
AnnC^as  743.    - 

Nebr. — Nebraska  Children's  Home 
Soc.  V.  SUte,  67  Nebr.  766,  78  NW 
267. 

Nov.— Strait  v.  Williams,  18  Nev. 
430,  4  P  1083;  PhUllps  v.  Welch,  12 
Nev.    168. 

Wai^ — SUte  V.  Haseltine,  82 
Wash.  81.  87,  143  P  486   [cit  <^c1. 

Bng. — Reg.  v.  Mortlock,  7  Q.  B.  469, 
63  ECL.  459.  116  Reprint  662:  Rex  v. 
Wade,  1  B.  &  Ad.  861,  20  ECL  721. 
109  Reprint  1006:  Rex  v.  Mytton,  4 
Dougl.  888,  26  ECL  608,  99  Reprint 
908. 

[a]  ■umMcaaatcA  of  aflAavlts.— 
Where  at  the  time  set  for  hearing  a 
motion  to  punish  defendant  for  con- 
tempt for  violating  an  injunction. 
ex  parte  affidavits  taken  by  pe- 
titioners were  suppressed  on  de- 
fendant's motion,  and  the  hearing 
was  continued  for  the  taking  of  testi- 
mony, such  proceedings  did  not  put 
defendant  In  Jeopardy  nor  constitute 
a  bar  to  a  subsequent  hearing.  New 
Jersey  Patent  Co.  v.  Martin,  188 
Fed.  513. 

7.  Schwarts  v.  V.  S.,  217  Fed.  86ft. 
188  (X;A  576  (holding  the  accusation 
is  sufficient  if  defendant  is  clearly 
informed  of  charge  against  him  and 
whether  a  criminal  and  civil  con- 
tempt is  alleged  >■ 

B.  Turk  V.  State,  123  Ark.  341, 
186  SW  472  (holding  that  where  the 
court    in    contempt    proceedings    en- 
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it  hats  been  held  that  the  filing  of  an  unverified 
statement  by  a  jadge  having  personal  knowledge 
of  an  indirect  contempt  is  ipsofiScient  to  institute 
proceedings  for  the  offense.*  So,  too,  it  has  been 
held  that  in  a  contempt  proceeding  for  violation 
of  an  inJTinctional  order,  it  is  not  necessary  to 
docket  a  new  ease  against  the  contemner,  bnt  that 
he  can  be  brought  before  the  court  on  a  precept 
issued  on  a  showing  in  the  main  case.** 

[t  90]  b.  Verification:  Information  and  Belief. 
The  general  rule  is  that  the  material  allegations 
in  the  accusation  or  aflSdavit  charging  contempt 
must  be  made  as  of  the  personal  knowledge  of  the 
affiant,"  although,  according  to  some  authorities, 
a  complaint  or  affidavit  made  on  information  and 
belief  is  sufficient,"  at  least  where  it  is  not  made 
wholly  on  information  and  belief,**  or  where  the 
affidavits  of  other  persons  allege  the  oommisaion 
of  the  contempt  in  positive  terms,**  or  where  the 
affidavit   states  conclusions  based  on  information 


and  belief,  or  where  it  states  positively  the  facts 
from  which  the  conclusions  are  drawn.**  It  has 
been  held  that  an  information  or  complaint  in  eon- 
tempt  proceedings  presented  by  a  person  other  than 
the  state's  attorney  or  the  attorney-general  must 
be  verified,*'  and  that  an  affidavit  accompanying 
such  information  cannot  be  treats  as  a  part 
thereof.*'  In  some  jurisdictions  verification  of  the 
complaint  is  not  required**  where  a  preliminary  affi- 
davit '  has  been  filed,*'  and  in  the  federal  courts 
lack  of  verification  is  not  a  jurisdictional  defect.** 

[4  91]  3.  Amendment.  An  accusation  or  affi- 
davit in  proceedings  for  contempt  may  sometimes 
be  amended,^  but  if  amended  it  must  be  reveri- 
fied,**  where  verification  of  the  ori^al  was  re- 
quired.** 

[$92]  4.  Waiver  of  Defects.  Technical  defects 
in  the  accusation  or  affidavit  are  cured  by  subse-i 
quent  proceedings,  as  by  appearance,  giving  baU, 
pleading,  or  by  judgment.**    Defects  of  substance, 


tered  of  record  the  charge  that  on 
the  eighth  day  of  the  term  a  certain 
caae  was  set  for  trial,  that  pl&lntllf 
appeared  to  prosecute  his  osose  of 
action,  but  that,  before  reaching  the 
courthouse,  he  was  accosted  by  a 
defendant  in  the  interest  of  the  other 
defendant  In  the  action,  and  there- 
after accosted  by  both  defendants  In 
person,  who  threatened  him  and  In- 
timidated hlm  from  appearing  and 
prosecuting  his  action,  and  Induced 
nlra  through  fear  to  leave  the  city, 
causing  a  nonsuit  to  Im  entered,  such 
charge  was  sufficient  to  give  the 
court  jurisdtotlon  of  the  offense). 

S.  Snyder  v.  State,  1(1  Ind.  BSI,  62 
NB  161. 

10.  Hatlestad  v.  Hardin  County 
DIst  Ct..  1*7  Iowa  14$,  114  NW 
ti». 

11.  XT.  S. — In  re  Judson,  14  F.  Cas. 
No.  7,661,  1  Blatchf.  14<:  Parkhurst 
T.  Kinsman,  18  F.  Cas.  No.  10,769,  2 
Blatchf.  7«. 

111.— Early  v.  Poo.,  117  III.  A.  «0». 

Kan.— :8tate  v.  OaUop,  1  Kan.  A. 
til.  42  P  406. 

Mich. — ^Russell  V.  Wayne  Clr. 
Judge,  116  Mich.  «I4,  99  NW  864; 
In  re  Wood,  82  Mich.  76,  46  NW 
1113. 

Nebr. — Belangee  v.  State,  97  Nebr. 
184.  149  NW  416:  Herdman  v.  State, 
(4  Nebr.  <t(,  74  NW  1097;  Lndden  v. 
Stete.  81  Nebr.  429,  48  NW  (1. 

N.  T. — St.  Amant  v.  De  Beixcedon, 
6  N.  T.  Super.  708;  Sargent  v.  War- 
ren, 22  NYWklyDIg  478;  Kahl  v. 
Rahl,  14  NTWklyDlg  660. 

N.  D. — State  v.  Newton,  16  N.  D. 
161.  112  NW^  62.   14  AnnCas  1036. 

Or. — State  v.  Conn,  87  Or.  696,  62 
P  289. 

8.  D. — ^Freeman  v.  Huron,  8  S.  D. 
436.  66  NW  938. 

■  Tex.— Bx  p.  Landry,  66  Tex.  Cr. 
440,  144  SW  (M,  9«4  [quot  Cyc], 
^  [a]  Bmuk«  for  ml*. — (1)  "The 
facts  constituting  the  contempt  shall 
be  stated  In  a  positive  manner  by 
some  one  conversant  therewith.  In- 
deed, a  proper  regard  for  the  liberty 
of  the  dtlsen  forbids  any  proceed- 
ing by  which  he  may  be  deprived  of 
his  liberty  without  the  information 
furnished  by  such  an  affidavit." 
SUte  V.  Conn,  87  Or.  696,  698,  62  P 
289.  To  same  efTect  Ludden  v.'  State, 
31  Nebr.  429,  48  NW  61.  (2)  "Per- 
sons should  not  be  required  to 
answer  an  essentially  criminal 
charge  based  merely  upon  the  be- 
lief of  a  private  prosecutor."  Free- 
raan  v.  Huron,  8  S.  D.  43S.  439,  440, 
•6  NW  928. 

.^[b]  •^nt*  obaivs  mast  b*  dtrset, 
that  the  party  has  committed  the 
act  complained  of.  In  all  matters 
oased  on  the  oath  of  a  party  charg- 
ing another  with  the  commission  of 
an  offense  by  which  he  may  be  de- 
PrivM  of  hia  liberty,  the  oharge  most 
be  speeUle  and  direot,  mere  hearsay 
wiU  not  do."     liodden  v.  SUta,   81 


Nebr.  489.  487.  48  NW  61. 

[o]  Sow  toatad<— "In  constructive 
criminal  contempt  proceedings,  a 
formal  accusation  is  essential,  and 
such  accusation  takes  the 
place  of  an  Indlotment  or  informa- 
tion In  a  criminal  case,  and  must  be 
tested  by  the  same  rules  applicable 
to  Indictments  and  informations.  We 
take  it  to  be  equally  well  settled 
.  .  .  that  such  an  accusation  must 
state  the  facts  tending  to  show  de- 
fendant's guilt  by  positive  aver- 
ments, and  that  a  statement  of  such 
facts  on  information  and  belief  ren- 
ders suoh  accusations  a  mere  nullity, 
and  confers  no  jurisdiction  upon  the 
court  to  sntertaln  the  contempt  pro- 
ceedings or  to  render  judgment  there- 
in." State  V.  Newton,  16  N.  D.  161, 
166,  113  NW  62,  14  AnnCas  1085. 

[d]  As  aaUavtt  was  aot  lasxdiU 
eMM  aa  a  basis  of  contempt  prosecu- 
tion because  it  averred  merely  on 
information  and  belief  and  not  posi- 
tively that  an  injunotlonal  order  al- 
leged to  have  been  violated  had  not 
been  dissolved  or  modified  at  the 
date  at  which  -  such  affidavit  was 
made.  State  v.  Heiser,  20  N.  D.  367, 
127  NW  72. 

IS.  Ariz. — Hughes  v.  Terr.,  10 
Arls.  119.  86  P  1068,  6  LRANS  672. 

Cal. — In  r*  Acock,  84  Cal.  60,  23  P 
1029. 

Iowa. — Jordan  v.  Wapello  County 
Cir.  Ct.,  69  Iowa  177,  28  NW  648. 

Mont.— State  v.  Second  Judicial 
Dlst.  Ct.,  87  Mont.  690.  97  P  1082. 

Or. — State  v.  MoKlnnon,  8  Or.  687. 

"There  must  be  some  direct  charge 
made,  either  positively  or  upon  in- 
formation and  belief,  that  the  defend- 
ant committed  an  act  eenatituting  a 
contempt."  State  v.  Second  Judicial 
Dist  CC,  87  Mont.  590,  696,  97  P  1032. 

13.  Hughes  V.  Moncur,  88  Cal.  A. 
462,  152  P  968. 

14.  Davidson  v.  Munsey,  29  Utah 
181,  80  P  743  (holding  that  the  fact 
that  plaintiff's  affidavit  on  a  motion 
for  an  order  requiring  defendant  to 
show  cause  why  he  should  not  be 
committed  for  a  contempt  was  made 
on  information  and  belief  was  imma- 
terial where  the  affidavits  of  other 
persons  alleged  the  commission  of 
the  contempt  in  positive  terms). 

15.  State  V.  Harris,  14  N.  D.  601, 
105  NW  681. 

[a]  Vhoa,  where  the  charge  of 
contempt  is  set  forth  in  an  informa- 
tion in  positive  terms,  the  statement 
by  the  prosecutor  that  the  charge  "in 
the  within  information  are  [is]  true 
as  he  verily  believes"  does  not  ren- 
der the  information  void.  Braery  v. 
State,  78  Nebr.  547,  648,  111  NW  174, 
9   LRANS   1124. 

IS.  Polndexter  v.  State,  109  Ark. 
179,  169  SW  197,  46  LRANS  617; 
Peo.  v.  Qard,  176  III.  A.  486  [aff  259 
111.  238.  102  NB  266  (app  dlsm  236 
U.  B.  691.  86  set  206.  59  L.  ed.  428)]; 
Hurley  v.  Com.,  188  Mass.  448,  74  NB> 


677,   3  AnnCas  757. 

[a]  mns  an  information  for  con- 
tempt against  the  attorneys,  bailiff, 
and  a  inror,  for  Improper  conduct 
during  the  trial,  committed  out  of 
the  presence  of  the  court,  has  been 
held  sufficient,  if  made  under  the  of- 
ficial oath  of  the  prosecuting  attor- 
ney, even  though  not  specially  veri- 
fied by  him.  Polndexter  v.  State,  109 
Ark.  179,  159  SW  197.  46  LRANS 
517. 

[b]  A  (onnal  preaeatatioB.  to  tba 
eoiirt  siCBad  by  a  pvoseovtlBtr  ettoee 
is  sufficient  veriflqatlon  to  justify 
judicial  action.  Hurley  v.  Com.,  188 
Mass.  443(74  NB  677,  3  AnnCas  757. 
See  also  Welch  v.  Barber,  62  Conn. 
147,  62  AmR  667;  Bx  p.  Wright,  66 
Ind.  604;  State  v.  Ackerson,  25  N.  J. 
L.  209  (all  recognising  the  rule). 

[cl  In  Massachnsstts,  a  complaint 
by  an  assistant  district  attorney, 
signed  by  him  as  a  public  officer, 
charging  one  wl^h  a  constructive 
contempt.  Is  sufficiently  verified  to 
justify  Judicial  action.  Hurley  v. 
Com..  168  Mass.  448,  74  NB  677.  8 
AnnCaa  767. 

IV.  Peo.  v.  Oard.  176  III.  A.  486 
faff   259   111.    288,    102    NB   256    (a; 


'.'IS 


dlsm   236  U.  e.  691,   36   SCt   206, 
L.  ed.. 428)1. 

18.  Del  Toro  v.  Municipal  Ct.,  16 
Porto  Rico  89. 

19.  Nichols  V.  Qulnn,  94  Kan.  742, 
147  P  1103;  Russel  v.  Wayne  Cir. 
Judge,  136  Mich.  624,  99  NW  864. 

50.  Sona  V.  Aluminum  Castings 
Co.,  214  Fed.  936,  131  OCA  232. 

Amendment  see  infra  |  91. 
Watver  of  defect  see  infra  f  92. 

51.  In  re  Chadwlck,  6  F.  Cas.  No. 
2.670,  1  Lowell  489:  State  v.  Coffey- 
viUe,  90  Kan.  164.  188  P  711;  State  v. 
Sieber,  49  Or.  1.  11,  88  P  818  felt 
Cyo];  Scott  V.  State,  109  Tenn.  890. 
71   SW"  824. 

SS.  Back  V.  State,  76  Nebr.  603. 
106  NW  787;  State  v.  Lavery,  31  Or. 
77,  49  P  852;  State  y.  Hungerford,  8 
Wis.  846. 

83.    See  supra  i  90. 

a*.  V.  S. — Phillips  Sheet,  etc.,  Co. 
V.  Amalgamated  Assoc.  Iron,  eta. 
Workers,  208  Fed.  336,  343  [clt  Cyol; 
Aaron  v.  U.  S.,  156  Fed.  833,  84  CCA 
67. 

<3olo. — ^Peo.  V.  News-Times  Pub. 
Co..  86  Colo.  253,  84  P  912  [app  dlsm 
205  U.  S.  454,  27  SCt  666,  61  L.  ed. 
879]. 

Kan. — State  v.  Walker,  78  Kan. 
680,  97  P  862. 

Nebr. — Zimmerman  v.  State,  46 
Nebr.  13,  64  NW  376. 

N.  T. — Peo.  V.  Albany  County  Ct. 
Sees.,  147  N.  T.  290,  41  NB  700  [rev 
82  Hun  242,  31  NTS  373];  In  re 
Nichols.  54  N.  T.  62;  Peo.  v.  Dutch- 
ess County  Canvassers,   20  NTS  329. 

N.  C— In  re  Odum,  188  N.  C.  250, 
45  SB  569. 

Okl. — Atchison,  etc.,  R.  Co.  v.  Stat«L 
88  Okl.  638.  110  P  940. 
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however,  cannot  be  vaived.^  Thus  it  has  been 
held  that  an  allegation  on  iafoimation  and  belief 
is  not  cqred  by  a  plea  of  g^lty  since  suoh  defect 
i»  fatal  to  the  jurisdiction  of  the  court  and  cannot 
be  waived  by  defendant;^  but  in  some  cases  this 
has  not  been  considered  a  defect  which  cannot  be 
waived;^  and  tin  others  it  has  been  held  that,  al- 
though the  accusation  be  based  on  an  unsworn 
statement  of  counsel,  if  defendant  appears  and 
answers,  admitting  facts  sufScient  to  constitute  the 
offense,  the  defect  is  waived.^  So,  in  those  juris- 
dictions where  service  of  the  order  alleged  to  have 
been  disobeyed   and   demand  of  obedience  is  re- 


'  Or. — state  v.  Downing,  40  Or.  309, 
S8   P   863,    66   F   917. 

[a]  TUtat  that  an  information 
by  the  attorney-general  for  contempt 
was  not  verified  Is  not  fatal  to  the 
Jurisdiction  of  the  cburt  to  proceed 
thereon,  where  the  respondent  made 
general  appearance  to  the  citation 
by  moving  to  quash  the  citation  and 
dismiss     the     Information,     on     the 

f  round,  among  others,  that  the  in- 
ormation^  did  not  state  facts  sufll- 
clent  to  constitute  a  contempt.  Peo. 
V.  News-Times  Pub.  Co.,  35  Colo.  263. 
84  P  912  [app  dism  206  U.  S.  464,  27 
set  566,  61  £.  ed.  8791. 


[b]  laaok  of  verifloaUon  1>  waived: 
<1)  By  defendant's  failure  to  object 
to  It  In  limine  before  trial.  Sona  v. 
Aluminum  Castings  Co.,  214  Fed.  938, 
131  CCA  232.  (.2)  By  the  contemner 
being  sworn  at  his  request,  and  mak- 
ing answer  to  the  charge  of  con- 
tempt. In  re  Odum,  133  N.  C.  250, 
46  SB  669.  (3)  By  answering  to 
merits.  St.  Louis,  etc.,  R.  Co.  v. 
State,    36   Okl.    632,    130   P  940. 

as.  Phillips  Sheet,  etc.,  Co.  v. 
Amalgamated  Assoc.  Iron,  etc.. 
Workers,  208  Fed.  335:  SUte  v.  Gal- 
lup. 1  Kan.  A.  618,  42  P  406;  State 
V.  Newton,  16  N.  D.  161,  112  NW  62. 
14  AnnCas  1036.- 

[a]  Thna  an  affidavit  for  an  at- 
tachment for  contempt  in  violating 
an  injunction  which  falls  to  state 
that  defendant  is  guilty  of  violating 
the  Injunction  is  not  cured  by  defend- 
ant giving  ball.  State  v.  Gallup,  1 
Kan.  A.  618,  42  P  406. 

36.  State  v.  Newton.  16  N.  D.  161, 
112  NW  62,  14  AnnCas  1035. 

37.  In  re  Rice,  181  Ped.  217  (hold- 
ing that  an  objection  that  a  con- 
tempt proceeding  was  based  on  a 
rtile  Issued  on  a  complaint  made  on 
information  and  belief  supported  by 
an  affidavit  of  the  same  character 
was  too  late,  where  It  was  not  raised 
^ntil  after  the  allegred  contemner  had 
admitted  the  act  charged  and  had 
stated  In  defense  that  the  act  was 
done  In  Ignorance  of  the  order). 

SS.    State  T.  Frew,  24  W.  Va.  416, 
49  AmR  257. 
n.    See  supra  |  89. 

30.  State  v.  fibwning,  40  Or.  309, 
58  P  868,   66  P  917,        "         ■      •         ' 

31.  intntea  wuos*  dapoaitioft  '!• 
■•ntfbt  see  Depositions  [13  Cyc  925]. 

33.  tl.  S. — ^American  Constr.  Co. 
V.  Jacksonville,  etc.,  R,  Co.,  52  Fed. 
987;  Fanshawe  v.  Tracy,  8  F.  Cas. 
N6.  4,643,  4  BIbs.  490:  Gray  v.  Chi- 
cago, etc.,  R.  Co.,  l6  F.  Cas.  No. 
6;713,  Woplw.  63:  Worcester  v.  Tru- 
man, 38  F.  Cas.  No.  18,043,  1  McLean 
483. 

•  Ala. — Gates    v.    McDaniel,    8    Port. 
366. 

Cal. — Sargent  v.  Cavls,  36  Cal.  562; 
Reymert  v.  Smith,  6  Cal.  A.  380,  90 
P  470. 

Colo. — Stidger  v.  Peo.,  .46  ColOw  49, 
102  P  745. 

Conn. — Church  v.  P^arne,  75  Conn. 
360,  53  A  955-  Sherwood  v.  Sherwood, 
32  Conn.  1;  Lyon  v.  Lyon.  21  Conn. 
185. 

Fla, — Palmer  v.  Palmer,  86  Fla. 
385,  18  S  720. 

Qa. — Davis  v.  Davis,  138  Ga.  8,  74 
SB  830:  Hurst  v.  Whitly,  47  Ga.  366. 

111.— Peo.  V.   Hallett,   3   111.   666. 


Ind. — Whittem  v.  State,  36  Ind.  196. 
■  Iowa. — Jordan  v.  Wapello  County 
Clr.  Ct.,  69  Iowa  177,  12  NW  E48. 

Kan. — ^Wheeler,  etc.,  Mfg.  Co.  v. 
Boyce,  36  Kan.  350.  13  F  609,  5»  AxnR 
571. 

Ky. — Clay  v.  Payette  County  Quar- 
ter Sess.  Ct.,  4  Ky.  Dec.  189;  Bush  v. 
Chenault,    12  KyL  249. 

Mich. — Langdon  v.  Wayne  Clr. 
Judges,  76  Mich.  368,  43  NW  310. 

Miss. — Grace  v.  State,  108  Miss. 
767,  773,  67  S  212  [quot  Cyc];  Lewis 
V.  Miller.  13  Sm.  &  M.  110. 

Mo.— In  re  Clark.  208  Mo.  121,  106 
SW  990,  16  LRANS  389;  State  v. 
Shepherd.  177  Mo.  206,  76  SW  79,  99 
AmSR  624. 

Mont. — State  v.  Clancy,  24  Mont. 
36».   61  P  987. 

N.  ti— State  V.  Matthews,  37  N.  H. 
450. 

N.  J. — McDermott  v.  Butler,  10  N. 
J.  L.  158;  Flommerfelt  v.  Zellars,  7 
N.  J.  L.  31;  Buckley  v.  Perrlne,.65  N. 
J.  Eq.   614,    36  A   1037.   1088. 

N.  T. — ^Peo.  V.  Feenaughty,  61  Misc. 
468,  101  NYS  700;  Isaacs  v.  Isaacs, 
61  HowPr  369  [aft  10  Daly  306]; 
Stafford  v.  Brown,  4  Paige  380. 

Oh. — Lowe  v.  State,  9  Oh.  St.  337. 

Pa,: — DouglasB-WhisIer  Brick  Co.  v. 
Simpacn,  213  Pa.  517.  82  A  760;  New 
Brighton,  etc,  R.  Co.  v.  Pittsbxirgh, 
etc.,   R.   Co.,  105   Pa.   IS. 

S.  C— State  V.  Charleston,  8  S.  C. 
L.   146. 

Tex.— Ex  p.  Ireland,  38  Tex.  .344; 
Bx  p.  Landry,  66  Tex.  Cr.  440,  144 
SW  962   [cit  Cyc]. 

Vt.— Ex  p.  Langdon,  25  Vt  680. 

Va, — Burdett  v.  Com.,  103  Va.  838, 
48  SB  878,  106  AmSR  916,  68  LRA 
251. 

Eng.— Mander  v.  Falche,  fl891]  3 
Oh.  488. 

Man. — Cotter  v.  Osborne,  17  Man, 
164. 

N.  B. — Tumbull  Real  E>it.  Co.  v. 
Segee,  42  N.  B.  661. 

Ont — Re  Toronto  Junction,  11  Ont 
WR   182. 

Sask. — ^Vlckerman  v,  MacKensie^  4 
Sask.  Ia   302. 

[a]  BaaaoB  for  r«lSb->"Attach- 
ments  are  usually  applied  for  on  a 
rule.  In  the  first  instance  calling 
oa  the  party  to  show  cause  why 
an  attachment  should  not  Issue.  This 
rule  Is  predicated  upon  an  Idea  that 
probably  the  party  may  not  be  g^Uty 
.  .  .  and  that  he  may  have  some  good 
reasons  for  not  performing  what  Is 
alleged  against  him.  It  is  founded 
upon  the  Immutablo  principles  of 
Justice  ...  as  no  man  ought  to  be 
condemned  without  a  hearing,  how- 
ever summary  the  proceedings  may 
be."  State  v.  Charleston  Dlst.,  •  8 
S.  C.   L.    145.   152. 

[b]  Thus,  where  defendant  had 
no  legal  notice  of  contempt  proceed- 
ings against  him,  and  was  afforded 
no  opportunity  to  be  heard,  the  court 
had  no  jurisdiction  to  pronounce 
judgment  against  him.  Stidger  v. 
Peo.,  46  Colo.  49,  102  P  745.  But 
compare  Seastream  v.  New  Jersey 
Exhibition  Co.,  72  N.  J.  Eq.  377,  65 
A  982  (where  the  court  was  held  to 
have  Jurisdiction  because  defendants 
were  informed  of  the  charges  and 
were  afforded  an  opportunity  to  meet 
them). 


quired,^  failure  of  the  affidavit  so  to  allege  is 
cured  by  an  answer  admitting  the  issuance  of  the 
order.*" 

[i  93]  H.  Bula  to  Show  Cause,  AttacbmBnt,  or 
Other  Process^' — 1.  Necessity.  Before  a  penon 
can  be  found  guilty  of  a  contempt  not  committed 
in  the  presence  of  the  court  he  must  have  due  and 
reasonable  notice  of  the  proceeding.*^  A  rule  to 
show' cause,  an  attachlneut,  or  other  process  should 
issue."  The  notice  usually  given  is  by  the  issu- 
ance of  an  order  on  him  to  show  cause  why  an 
attachment  should  not  issue,*^  and  the  court  may 
order  the  rule  to  show  cause  to  be  renewed,  where 

[c]  SMUKHUkbl*  aotlo*. — The  requi- 
site notice  differs,  of  course,  accord- 
ing to  varying  circumstances  and  in 
different  jurisdictions,  but  such  no- 
tice must  always  be  reaaonal>l& 
McKlnney's  Est.,  2  WklyNC  156; 
McGlttlgan's  Est.,   1   WklyNC  21. 

(d1  Th*  mle  of  strtettaaljBt  Jvxls 
appUiM  to  Botto*  and  other  papers 
In  contempt  cases.  Re  Toronto  Junc- 
Uon,   11   OntWR  182. 

{e]  A  fonnal  statamaatt  of  tlia 
ohauqr*  must  be  served  on  the  ac- 
cused and  he  must  be  given  an  op- 
portunity to  plead  and  answer  such 
charge.  Reymert  v.  Smith.  6  Cal. 
A.    380,    90    P   470. 

38.  U.  S. — In  re  Baum,  169  Fed. 
410,  94  CCA  632  [certiorari  den  216 
U.  S.  622,  30  set  677.  54  L.  ed.  642]; 
In  re  C^adwlck,  6  F.  Cas.  No.  2,570, 
1  Lowell  439;  The  Laurens,  14  F.  Cas. 
No.  8,122,  Abb.  Adm.  608:  Worcester 
V.  Truman,  30  F.  Cas.  No.  18,043,  1 
McLean   483. 

Ga. — Mlxe  v.  Baisden,  69  Ga.  761; 
Smith  V.  McLendon,  69  Oa.  623; 
Hurst  V.  Whitely,  47  Ga.  866;  Bran- 
non  V.  Central  Bank,  18  Ga.  361. 

Ind. — Ruoker  v.  State,  170  Ind.  635. 
86  NB  356;  Snyder  V.  State,  151  Ind. 
653,  52  NB  152:  Saunderson  v.  State, 
151  Ind.  650,  52  NE  151;  Stewart  v. 
State,  140  Ind.  7.  39  NB  608;  Whittem 
V.   State,  36  Ind.  196. 

Kan. — State  v.  Andens,  64  Kan.  748. 
68  P  668. 

La. — State  v.  Keene,  11  La.  596. 

Minn. — State  T.  Ives,  60  Minn.  478. 
62  NW  881. 

Miss. — Durham  v.  State,  97  Miaa. 
649.  62  S  627. 

Mo. — Greene  County  v.  Rose,  SB 
Mo.   390. 

N.  J. — In  re  Haines,  67  N.  J.  L. 
442,  51  A  929. 

N.  T. — Dunlop  v.  Mulry,  85  App. 
Div.  498.  83  NYS  477  [aff  40  Misc. 
131,  81  NYS  260];  Protter  v.  Lovell, 
91  Misc.  417,  166  NYS  275;  Becker 
V.  Gerlich,  72  Misc.  157,  129  NYS  614: 
Matter  of  Shapiro,  64  Misc.  476,  118 
NYS  678:  Peo.  v.  Rice,  74  Hun  179. 
26  NYS  346;  Matter  of  Smethurst.  4 
N.  Y.  Super.  724,  4  HowPr  369;  Jack- 
son v.  Mann,  2  Cai.  92;  Hammersley 
V.  Parker;  1  Barb.  Ch.  26;  Peo.  v. 
Wheeler,    7    Paige    433. 

Okl.-'Nlchols  V.  State,  8  Okl.  Cp. 
550,  129  P  673. 

Pa. — Com.  V.  Myers,  19  Pa.  Dtat. 
1138. 

S.  C. — Kennesaw  Mills  Co.  v.  Wal- 
ker,  19  S.  C.  104. 

Tex. — ^Ex  p.  Ireland.  38  Tex.  844; 
Ex  p.  Foster,  44  Tex.  Cr.  428,  71  SW 
693,  100  AmSR  866.   60  LRA  631. 

Va. — Burdett  v.  Com.,  103  Va.  838, 
48  SB  878,  106  AmSR  916,  69  LRA. 
251;   Com.   V.   Dandridge,   2  Va.   Caa. 


(4  Va.)    408. 

Wash. — State  v.  Peterson,  29  Wash. 
671.   70  P  7L 

W.  Va. — State  v.  Frew,  24  W.  Va. 
416.  49  AmR  257. 

[a]  I)i«tilBg»«,r— .The  court  has 
power  to  make  an  order  directing  a 
writ  of  distringas  to  Issue,  compel- 
ling a  corporation  to  appear  and  an- 
swer as  to  a  contempt  alleged  to 
have  been  committed  by  it.  Hills  v, 
Peekskill  Sav.  Bank,  30  Hun  646  [rev 
on  other  grounds  101  N.  Y.  490,  5 
NE  327). 

34.   U.  S. — Employers'  Teaming  Co. 
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|§  93-94]! 


CONTEMPT 


[13  0. at]   es 


the  origina)  leould  not  be  Berved  in  time,**  or  where 
its  recitals  are  defeetive."  In  some  cases,  however, 
an  attachment  may  iasne  in  the  first  instance  with- 
out the  granting  of  tin  order  to  show  cause,"  as 
where  all  the  evidence  is  before  tlie  court  and  the 
offense  is  clear,**  or  where  the  ease  is  urgent  and 
the  contempt  Sagrant,"  or  where  the  proceeding 
is  against  a  nonresident  who  it  is  shown  is  about 
to  go  beyond  the  court's  jurisdiction,"  or  where 
the  party  is  in  court  an4  has  personal  notice  of 
the  order  with  which  he  refuses  to  comply  ;'*'^  or  it 
may  issue  against  an  ofScer  of  the  court  failing 
to  comply  with  its  mandates,  such  officer  being  pre- 
sumed to  be  always  before  the  court,**  or  against 
a  defaulting  witness  who  has  been  duly  sub- 
pcenaed,**  provided,  of  course,  there  is  no  express 
statutory   provision    requiring    such    notice    to    be 


fiven  to. tbe  contemner.**  So/ too,  pumshm^tmify 
e  inflicted  without  the  issuance  of  an'sttadim^ni 
where  the  party  charged  voluntarily  appean  id 
the  rule  nisi  and  submits  to  interrogatories,*f"fohera 
he  disobeys  an  order  of  court  to  pay  a  Certain  sdm 
of  money,**  or  vhere  he  sues  a  receiver  without 
leave  of  the  court.*'  Under  the  practice  and  ^otu:* 
tory  provisions**  in  some  jurisdictions  proceediiigd 
for  contempt  of  court  may  be  begiin  by  w^aarvant 
of  attachment  as  well  as  by  rale  to  show  eausei^ 
Under  some  statutes'*  it  is  not  necessary  thM''BXi 
attachment  issue  and  an  arrest  be  made  to  brJi^ 
a  person  into  court  for  contempt  proceedings^  b«t 
a  citation  is  sufficient  process."  .   ..•  i 

[(  94]  2.  Sufficieiicy— a.  Knle  to  Show  Oattse. 
It  is  usually  sufficient  that  the  rule  to  show  <iaiiBe 
informs  defendant  of  the  nature  of  the  contempf 


V.  Teamsters  Joint  Council,  141  Fed. 
S79  [rev  on  other  grounds  163  Fed. 
16.  89  CCA  494,  23  LRANS  1295  (cer- 
Uorarl  den  214  U.  3.  S14,  29  SCt  686, 
63  L.  ed.  10«3)];  Toledo,  etc.,  R.  Co. 
V.  Pennsylvania  Co.,  64  Fed.  746,  19 
LiRA  395-  Anierican  Cooetr.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  82  Fed.  937. 

Ga_ — Wheeler  v.  Thomas,  B7  Ga. 
161;    Wheler  v.   Harrison,    B7  Ga.    24. 

Ind. — Snyder  v.  State,  151  Ind.  553, 
S2  NB  152:  Saunderaon  v.  State,  151 
Ind.  550,  52  NE  151;  Ex  p.  Wright,  66 
Ind.    504. 

Iowa. — Drady  v.  Polk  County  Diet. 
Ct..   126  Iowa  345.  102  NW  116. 

Kan. — -State  v.  Rose,  74  Kan.  260, 
85   P   803. 

Ky. — Feltner  v.  Com.,  97  SW  483, 
30  KyL.  107;  French  v.  Com.,  97  SW 
427.  30  KyL  »g;  Lowe  v.  Thornton,  1 
Ky.   Op.   8. 

La. — Tollman  v.  Fire,  etc..  Ins. 
Co..  116  La.  733,  41  S  6S;  State  v. 
Judges  Civ.  DIst  Ct,  32  La.  Ann. 
1266;  State  v.  Souie,  8  Rob.  500. 

Me. — Androscoggin,  etc,  R.  Co.  v, 
Androscoggin  R.  Co.,  49  Me.  392. 

Hlnn. — State  v.  Ives.  60  Minn.  478, 
62    NW    831. 

Miss. — Shattuck  v.  State,  61  Miss. 
50,  24   AmR  824   (dicta). 

Mo. — Greene  County  v.  Rose.  38 
Ho.    390. 

Nebr. — Gandy  v.  State,  13  Nebr. 
445,  14  NW  143. 

N.    H. — Tenney-s    Case,    23    N.    H. 

N.  J. — In  re  Haines,  67  N.  J.  L. 
442,  51  A  929;  In  re  Cheeseman,  49 
N.  J.  L.  116,  6  A  613,  60  AmSR  S96; 
MeDermot  v.  Butler,  10  N.  J.  L.  58; 
Bowden  v.  Junker,  48  Ni  J.  Eq.  664, 
22  A  727. 

N.  T. — Clarh  v.  Blnlger,  76  N.  T. 
344;  Bowman  v.  Seaman,  162  App. 
Div.  890,  137  NS  668  [rearg  and  app 
to  Ct.  of  App.  den  162  App.  Div.  931]; 
Maigllle  V.  Leonard.  102  App.  Div. 
367,  92  NTS  666  7air  181  NT  Y.  658 
mem,  74  NE  1120  mem];  In  re 
Backus,  91  App.  Div.  268,  86  NTS 
•38  £aff  179  N.  T.  671  mem,  72  NE 
1139  meml;  Sandford  v.  Sandford,  40 
Hun  640;  Peo,  v.  Cartwright,  11  Hun 
362:  Dunlop  v.  Mulry,  40  Misc.  131, 
81  NTS  260;  Bohanan  v.  Peterson,  9 
Wend.  503;  Orange  County  Bank  v, 
Worden,  1  _Wend.  309;  Stafford  v. 
Hesketh,  1  wend.  71;  Peo.  v.  Wilson, 
5  Johns.  368;  Jackson  v.  Mann,  2  Cal. 
92:   VCredle  v.  Senior,  4  Paige  378. 

Pa. — ^In  re  May,  10  LancBar  22; 
Trimble  v.  Barnard,  16  WklyNC  127; 
Prey's  Est.,  4  WklyNC  416;  McKln- 
ney's  Eat.,  2  WklyNC  156;  Shaffer  v. 
Davles.   1   WklyNC   374. 

Tex. — Crow  v.  State,  24  Tex.  12. 

Va. — Com.  V.  Dandrldge,  2  Va.  Cas. 
(4  Va.)  408;  Morris  v.  Creel,  1  Va. 
Cas.    (S   Va.)   333. 

W^.  Va. — State  v.  Gibson,  33  W.  Va. 
97,  10  SE  58;  State  v.  Frew,  24  W. 
Va.  416,  49  AmR  257. 

Pr.  Edw.  Isl. — Sullivan  v.  Carr,  1 
Pr.  Edw.  Isl.   242. 

35.  Waddtngton  v.  Chamberlain,  2 
Cai.    (N.   T.)    251. 

38.  Hammersley  v.  Parker,  3  NT 
LecObs  344,   1  Barb.  Ch.    (N.  T.)   26. 


87.  XJ(  a. — In  re  Steiner,  196  Fed. 
299;  Fanshawe  v.  Tracy,  8  P.  Cas. 
No.  4,643,  4  Blss.  490;  Monroe  v. 
Bradley,  17  F.  Ca*.  No.  9,713,  1 
Cranch  C.  C.  168;  Monroe  v.  Hark- 
ness,  17  F.  Cas.  No.  9,715,  1  Cranch 
C.  C.  157. 

Ala. — Ex  p.  Walker,  26  Ala.  81. 

Colo. — Shore  v,  Peo., -26  Colo.  618, 
59   P  49. 

D.  C— U.  S.  v.  Latimer,  44  App.  81. 

111.— Petri©  V.  Peo.,  40  III.  334. 

Ind, — Kernodle  v.  Cason,  26  Ind. 
362. 

Iowa. — State  v.  Taylor  County 
Dist.  Ct.,   124   Iowa  187,   99  NW  712. 

La. — State  v.   Soul§,   8   Rob.   500. 

Mass. — Com.  v.  Carter,  11  Pick. 
277. 

Miss. — Lewis  V.  Miller,  13  Sm.  &  M. 
110. 

Mo. — Ex  p.  Haley,  37  Mo.  A  662. 

N.  J. — In  re  Haines,  67  N.  J.  L. 
442,  61  A  929:  In  re  Cheeseman,  49 
N.  J.  L.  166,  9  A  513,  80  AmR  696. 

N.  Y. — Peo..v.  Hamll,  145  NTS  400. 

N.  C. — Ex  p.  McCown,  139  N.  C.  95, 
51  SB  967,  2  LRANS  603;  Baker  v. 
Blount,   3   N.   C.   359. 

Or. — State  V.  Sieber,  49  Or.  1,  88 
P  313.  . 

Pa. — Doiiglass-Whisler  Brick  Co. 
V.  Simpson,  233  Fa.  617,  82  A  760: 
Respublica  v.  Newell,  3  Teates  407,  2 
AmD  381;  Respublica  v.  Oswald,  1 
Dall.  319,  1  L.  ed.  166,  1  AmD  246. 

Va. — Com.  V.  Dandrldge,  2  Va.  Cas. 
(4  Va.)    408. 

W.  Va. — State  v.  Frew,  24  W.  Va. 
416,  49  AmR  267. 

Eng.— Rex  v.  Wright,  Str.  916,  91 
Reprint  939.  * 

38.  State  v.  Souie,  8  Rob^  (La.) 
600;  Andrews  v.  Andrews,  2  Johns. 
CJas.  (N.  TO  109,  Col.  AC.  121;  Bul- 
lock V.  McDonough,  2  Pearson  (Pa.) 
195. 

39.  Shore  v.  Peo.,  26  Colo.  616,  69 
P  49;  In  re  Stacy,  10  Johns.  (N.  T.) 
328;  Thomas  v.  Cummins,  1  Teates 
(Pa.)  1;  Rex  V.  Wriarht,  Str.  916,  93 
:peprint  939. 

Fa]  Slaobedleace  to  wzlta  of 
habeas  ooxinui.— Where  "liberty  of 
the  subject"  is  Involved,  and  where 
expeditious  obedience  is  all  import- 
ant, an  attachment  without  a  prior 
order  appropriately  issues.  Rex  v. 
Wright,  Str.  915,  93  Reprint  939. 

[b]  Tlolaitlon  of  Injnuotioa  may 
be  punished  by  attachment  without 
a  prior  order.  Shore  v.  Peo.,  26  Colo. 
516,   59  P  49. 

40.  Th<»titon  V.  Davis,  23  F.  Ojs. 
No.  13,998,  4  Cranch  C.  C.  600. 

41.  U.  S. — The  Laurens,  14  F.  Cas. 
No.  8,122,  Abb.  Adm.  608:  U.  S.  v. 
Green,  28  F.  Cas.  No.  15,26«,  3  Mason 
482;  Respublica  v.  Oswald,  1  Dall, 
319,  1  L.  ed.  155,  1  AmD  246. 

Ala. — Ex  p.  Walker,  25  Ala.  81. 

III.— Tolman  v.  Jones.  114  111.  147, 
28  NE  464;  Smith  v.  Peo,,  20  111.  A 
691. 

Iowa. — State  v.  Taylor  County  Dlst. 
C!t.,  124  Iowa  187,  99  NW  712. 

Mo. — State  V.  Shepherd.  177  Mo. 
205,  76  SW  79,  99  AmSR  624.  Com- 
pare infra  text  and  note  44. 

N.  T.— Burns  v.  Burns,  7  Cow.  470. 


Va. — Com.  V.  Dandrldge,  2  Va.  Csa. 
(4  Va.)  408. 

4a.  Ex  p.  Haley,  37  Mo.  A  562;  In 
re  Dudley,  12  Q.  B.  D.  44.  .       •, 

43.  Com.  V.  Carter.  11  PJck. 
(Mass.)  277  (holding  that  procaeA* 
ings  against  witnesses'  disobedience 
to  summons  duly  served  on  them  .are, 
in  reality,  proceedings-  to  punish  for 
direct  contempts;  in  such  cases,  tha 
attachment  issues  at  once);  Robbtns 
v.  Gorham,  ie6  N.  T.  688;  Andrews  v, 
Andrews,  2  Johns.  Cas.  (N.  T.)  109: 
Bradley  Fertiliser  Co.  v.  Taylor,  112 
N.  C.   141,   17  SB  69. 

44.  In  re  Clark,  208  Mo.  121,  106 
SW  990,  16  LRANS  389  (hofding  that 
the  fact  that  a  contemner  was  ip 
court,  and  had  actual  notice  of  what 
was  goinjg  on,  when  he, was  adjudged 
guilty  of  an  indirect  c'onternpt,  does 
not  give  him  the  notice  expressly  Re- 
quired by'  the  statute  nor  that  te^ 
quired  at  common  law,  since  notlM  In 
contemplation  of  law  meaiis  ''  'k 
reasonable  notice  sufllelent  to '  nte- 
pare  and  make  a  defense).  .  '  - 

45.  Hawkins  v.  State,  126  Ind.  tVO. 
25  NE  818:  Taylor  v.  ^Baldwin,  14 
AbbPr  (N.  Y.)   166.  ■   •' 

46.  Brush  v.  Lee.  1  Abb.  Dec. 
(N.  Y.)  238,  2  Transor.  A.  96j^« 
AbbPrNS  50;  Kuhn  v.  Kuhn,  4  NTS 
962;  Isaacs  v.  Isaacs,  61  HowPr 
(N.  Y.)  469  raff  10  Daly  306]:  Peo.  v. 
King,  9  HowPr  (N.  T.)  97;  (Thapmaa 
V.  Munson,  3  Paige   (N.  Y.)'847.     •■• 

[a]  Voapaymaat  of  tlimomyJ^¥L 
husband  may  be  summarily  «oin<' 
mitted  to  prison  without '  notice! 
where  he  disobeys  an  order  to  vVt 
alimony.  Kuhn  v.  Kuhn,  1  SiW.  StQK 
T9,  4  NTS  962  mem;  Isaacs  v.  laoMek 
61  HowPr  (N.  T.)  369  [alt  10  Dal«r 
306].  .    ••'  •' 

[b]  OrdeTS  to  pa7>  co>M  tUH 
oberado^o,  also.  In  cases  of ;  o<ln- 
tempt  for  failure  to  ol>ey  orders  >falr 
the  payment  of  costs.  Brush  tr.-  IM», 
1  Abb.  Dec.  (N.  Y.)  238,  2  Tratnseir. 
A.  95,  6  AbbPrNS  60;  Chaiiraan'''r. 
Munson,  3  Paige   (N.  Y.)  847. 

47.  Taylor  v.  Baldwin,  14  AbbPr 
(N.  Y.)  166  (holding  that,  when  oKe 
sues  a  receiver  without  the  leavA'of 
court,  when  It  is  doubtful  whathep 
such  leave  Would  have  been  granted 
eiven  on  application,  he  Atay  be  pan* 
ished  without  the  issuance  of  an  ati* 
tachment). 

48.  See  statutory  provisions.'. 
48.     In    re    Steiner.    195    Fed.    298: 

Pitt  v.  Davison,  87  N.  Y.  235;  Sta«e 
v.  Sieber,  49  Or.  1,  88  P  S13;-Emer^ 
son  y.  Hubs.  127  Wis.  216,  106  NW 
618.  I 

[a]  Xn  Vew  Tork,  under  Code  Civ. 
Proc  S  2269,  a  proceeding  to  puniab 
for  contempt  must  be  instituted 
either  by  an  order  to  show  cause  «t 
a  warrant,  and  the  court  is  without 
Jurisdiction  to  entertain  a  proceeding 
based  on  a  notice  of  motion  ff>r  an 
order  punishing  accused  as  for  oon» 
tempt.  West  Hudson  County  Trust 
Co.  v.  Waldron,  119  App.  Div.  :294; 
104  NYS  613.  ,.      . 

60.     See  statutory  provisions. 

51.  State  V.  Rose,  74  Kan.  260,  85- 
P  806  (under  G9q.  St.  [1901]  |.1«83). 
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alleged,'*  and,  although  it  has  been  held  that  a 
rale  to  show  cause  should  always  be  accompanied 
by  a  copy  of  the  papers  on  which  it  was  founded," 
a  failure  to  serve  with  the  rule  a  copy  of  the  order 
alleged  to  have  been  disobeyed  is  immaterial  when 
it  had  been  served  immediately  after  it  was 
granted.**  Under  some  statutes,  however,  it  is 
held  that,  while  the  rule  need  not  conform  to  the 
formalities  of  a  proceeding  by  indictment,"  it  must 
specifically  state  the  facts  constituting  the  con- 
tempt charged;"  but  the  evidence  on  which  the 
role  was  issued  need  not  be  incorporated  in  the 
order.*^  A  demurrer  does  not  lie  to  the  rule  to 
show  cause." 

[^95]  b.  Attachment.  The  attachment,  to  be 
valid,  should  be  sufficient  in  form  and  substance."* 
It  must  show  on  its  face  that  it  was  issued  'in  a 
proceeding  in  which  the  court  has  jurisdiction,** 
and  contains  the  matters  prescribed  by  statute  or 
rule  of  court.*^  But  since  an  attachment  has  no 
other  object  than  to  bring  the  offender  into  court,** 
it  has  been  held  that  it  need  not  recite  the  con- 
tempt or  any  of  the  proceedings  on  which  the  war- 
rant was  issued,*^  but  that  a  warrant  of  attach- 
ment for  contempt  in  disobeying  an  injunction  need 
not  specify  particularly  the  cause  of  the  attach- 


ment,** and  that  it  is  not  illegal  because,  after 
reciting  facts  charged  in  the  order  of  conviction, 
it  adds  words  in  connection  therewith  which  axe 
expletives  and  not  a  substantive  ground  of  con- 
viction." So  it  has  been  held  that  an  attachment 
for  failure  to  pay  costs  is  sufBcient,  although  it 
does  not  state  that  the  refusal  defeated,  impaired, 
or  prejudiced  the  rights  of  the  adverse  party."  Ac- 
cording to  some  authorities,  however,  where  an 
attachment  is  issued  to  enforce  an  appeanmee  or 
an  answer,  it  should  specify  the  suit  in  which  it 
is  issued  and  the  object  of  the  prooees,"  and  that 
an  attachment  for  disobeying  an  order  in  supple* 
mentary  proceedings  should  recite  the  order  dis- 
obeyed." It  has  been  held  -  that  a  writ  of  scire 
facias  and  a  judgment  nisi  adjudging  a  sheriff 
guilty  of  constructive  contempt  of  court  for  fail- 
ure to  serve  process  are  void  where  they  do  not 
show  that  the  sheriff  was  able  to  execute  the 
process.** 

[i  96]  3.  Service— a.  Bole  to  Show  Oaue. 
The  rule  to  show  cause  should  be  served  in  person 
on  the  party  charged;^  and  where  the  service  is 
,to  be  made  on  a  board,  it  should  be  made  on  the 
members  of  the  board."  Under  some  circnmstanises, 
service  on  the  party's  attorney  of  record  is  snfB- 


BB.  U.  S.— Stuart  v.  Reynolds,  204 
Fed.  709,  128  CCA  13. 

Ark. — Polndexter  v.  State,  109  Ark. 
17».  W  8W  197,  46  L.RANS  617. 

eta. — ^Br&nnon  v.  Central  Bank.  18 
Qtu  861. 

IIL — ePeo.  V.  Friedlander,  199  lU.  A. 
800;  Sloan  v.  Peo>,  116  111.  84. 

Iowa. — Murphy  v.  Wright,  167 
Iowa  7e.  148  NW  985. 

Uisa— ^race  v.  State,  108  Miss. 
7«7i  778,  67  S  212  [auot  Cyc]. 

Mont — State  v.  Fifth  Judicial  Dist. 
Ct,  tt  MonL  369,  83  P  641.  „ 

N.  T.— Pitt  ▼.  Davison,  87  N.  T. 
216;  Hammersley  v.  Parker,  8  NYtiSK 
Obs  844,  1  Barb.  Ch.  26. 

Tenn. — Scott  V.  State,  109  Tenn. 
890.  71  aw  824. 

"The  action  of  the  court  upon  the 
motion  and  affidavit  In  awarding  or 
denytnir  the  attachment,  should  sub- 
stantially appear  in  the  order  of  the 
court  on  the  motion,  and  .  .  . 
rtt}  should  recite  the  substance  of 
the  motion  granted  or  denied;  also 
t^lefly  the  substance  of  the  charge 
OMitained  in  the  affidavit,  but  not 
Its  evidentiary  details;  and  the  sub- 
■btnce  of  the  order  should  appear  in 
the  attachment  writ  if  awarded." 
Scott  V.  State,  109  Tenn.  890.  897,  71 
8W  824. 

.  {a]  The  ztae  Is  mez*  proeess,  and 
it  Is  not  necessary  that  the  matter 
alleged  as  a  ground  of  contempt 
should  appear  on  the  face  of  the 
ml*,  where  it  appears  that  the  pro- 
ceeding is  one  within  the  jurisdiction 
of  the  court.  Columbia  Water  Power 
CO.  V.  Columbia,  4  S.  C.  888. 

Ub]  Citation  aloas  may  he  sof- 
mt^— Where  a  court  orders  a  cita- 
tion for  contempt,  embodying  the  in- 
formation filed  by  the  prosecuting 
attorney,  to  be  entered  on  the  rec- 
ords, the  citation  alone  is  sufflclent 
to  give  the  accused  Information  of 
the  offense  with  which  they  were 
Oharged.  Polndexter  v.  State,  109 
Ark.  179,  169  SW  197,  46  LRANS  617. 
tc]  Use  of  the  woxA  '%tta«h"  In 
ths  place  of  "punish"  did  not  render 
it  insufficient,  where  it  did  not  ap- 
pear that  defendant  was  misled  there- 
by.     Peo.    V.    Kenny,    2    Hun    (N.   T.) 

(d]  rallazs  to  appear  hafore  aaa- 
twr<  Where  the  order  Is  to  the  party 
to  show  cause  why  he  should  not  be 
punished  for  failure  to  obey  an  order 
to  appear  before  a  master.  It  should 
recite  sufflcienjt  of  the  alleged  con- 
tempt to  Inform  him  of  the  miscon- 
duct  charged.     Hammersley  ▼.   Par- 


ker, 3  NYLegObs  844,  1  Barb.  Ch.  26. 

fe]  Acoompaoisd  with  copiss  of 
amdaTits.— wnere  an  order  to  show 
cause  In  contempt  proceedings  was 
accompanied  by  copies  of  the  affi- 
davits setting  forth  the  facts  consti- 
tuting the  charge,  an  objection  that 
the  order  to  snow  cause  was  not 
sufficiently  specific  in  designating  the 
particular  contempt  was  without 
merit.  State  v.  Silver  Bow  County 
IMst.  Ct,  33   Mont.   869,  83  P  641. 

BS.  Columbia  Water  Power  Co.  v. 
Columbia,   4  S.  C.   388.  ' 

64.  State  V.  Cape  Fear  Lumber  Co., 
72  S.  C.  322,  61  SB  873. 

5S.  French  V.  Com.,  97  SW  427, 
80  KyL  98. 

68,  Snyder  v.  SUte,  lEl  Ind.  663, 
52  NSj  162;  Saunderson  v.  State,  151 
Ind.  560,  52  NE  161;  Stewart  v.  State, 
140  Ind.  7.  89  NB  608;  Hawkins  v. 
State,  126  tnd.  670.  26  NB  818;  Felt- 
ner  v.  Com.,  97  SW  433.  30  KyL.  107; 
FVench  v.  Com.,  97  SW  427,  80  KyL 
98;  In  re  Wooley,  11  Bush  (Ky.)  96. 

[a]  A  ml*  to  ahow  eaoaa  was 
Wlinelsnay  spaelflo  which  referred  to 
the  accusation  on  which  the  rule  was 
issued,  and  called  the  attention  of 
the  respondent  to  the  fact  that  the 
contempt  consisted  in  the  matter 
addressed  through  those  channels  to 
the  court.  In  re  WooUey,  11  Bush 
(Ky.)    95. 

07.     Peo. 
Rico    471. 

68.  Continental  Nat.  Bldg.,  etc., 
Assoc.  V.  Scott,  40  Fla.  386.  24  S  473. 
See  also  State  v.  Deer  Lodge  County 
Third  Judicial  Dlst.  Ct.,  32  Mont.  1, 
79  P  319  (holding  that,  where  a  peti- 
tion for  an  order  to  show  cause  for 
contempt  of  court  in  violating  a  de- 
cree was  demurred  to.  whether  ,the 
decree  was  sustained  by  *he  plead- 
ings and  the  evidence  could  not  be 
considered  on  the  demurrer,  the  court 
having  had  jurisdiction  of  the  parties 
and  the  subject  matter). 

69,  U.  S. — Stuart  v.  Reynolds,  204 
Fed.  709,  123  CCA  18. 

111. — Murphy  v.  Abbott.  13  111.  A. 
68. 

N.  T.— Peo.  V.  Head,  92  N.  T.  416, 
1  N.  T.  Cr.  417. 

Tenn. — Scott  v.  State,  109  Tenn. 
390,  71  SW  824. 

Tex. — ^Ex  p.  Rust,  38  Tex.  844. 

[a]  Tonus  of  attaohment  ap- 
proved see  Hughes  v.  Peo.,  5  Colo. 
436;  State  v.  Frew,  24  W.  Va.  416,  49 
AmR  257. 

60.  Dunford  v.  Weaver,  84  N.  T. 
446. 


T.     Valcourt,    18    Porto 


ei.  State  V.  demants,  1  Oh.  Dec 
(Reprint)  278,  6  WestLJ  688. 

ea.  State  V.  Matthews,  37  N.  H. 
450;  Peo.  v.  Tamsen,  16  Misc.  364,  37 
NTS   407,   26   NTClvProc  141. 

es,  Peo.  V.  Tamsen,  16  Misc.  364, 
87  NTS  407,  26  NYCivProc  141. 

aa.  State  V.  Matthews.  37  N.  H. 
460;  Matter  of  Vanderbllt,  4  Johns. 
Ch.    (N.  Y.)   67. 

66.  Yates  v.  Lansing,  9  Johns.  (N. 
T.)    396.   6  AmD  290. 

06.  Tucker  v.  Oilman,  14  NTS  892, 
20  NTCTvProc  397  (construing  Code 
Civ.  Proc  J  3247). 

«r.  SUte  V.  Matthews,  87  N.  H. 
450. 

68.  Smith  V.  Weeks,  60  Wis.  04. 
18  NW  778. 

69.  Ooodfellow  v.  State,  58  Tex. 
Cr.  471,  110  SW  766. 

90.  XT.  S. — Bate  Refrigerating  Co. 
V.  Ollett,  24  Fed.  696;  HoUlngsworth 
V.  Duane,  12  F.  Cas.  No.  6,617,  WalL 
Sr.  141. 

Cat.— .Johnson  v.  San  Francisco 
Super.  Ct.,  68  Cal.  678. 

Ga. — Ckrson  v.  Bnnis,  98  SB  221; 
Mize  V.  Baiaden,  69  Oa.  761;  Wheeler 
V.  Harrison,  67  Oa.  24. 

111.— Whelan  v.  Whelan,  161  III.  A. 
293;  Bonner  v.  Peo..  40  III.  A.  628. 

N.  J.— State  V.  Tax  Assessors,  63 
N.  J.  L.  166.  20  A  966;  Flommerfelt 
V.  Zellers,  7  N.  J.  L.  81. 

N.  T.— Weeks  V.  Coe.  Ill  App.  Dlv. 
337,  97  NTS  704;  Matter  of  Depue. 
108  App.  Dlv.  58,  95  NTS  1017  frev 
on  other  grounds  186  N.  T.  60,  77  NB 
798];  Phflllps  v.  Film  Co.,  82  Misc. 
398,  143  NTS  761:  Wnlft  v.  Wulft,  74 
Misc.  218,  133  NTS  807  [alT  161  App. 
Dlv.  22,  135  NTS  2891;  McCaulay  v. 
Palmer,  40  Hun  38. 

Pa. — Patterson  v.  Patterson,  1 
WklyNC  874. 

W.  Va. — Ex  p.  Myllus,  61  W.  Va. 
405,  56  SE  602,  10  LRANS  1098,  11 
AnnCas  812. 

N.  B. — TurnbuU  Real  Est.  Co.  v. 
Segoe,  42  N.  B.  561. 

Sask. — Vickerman  v.  Mackenzie,  4 
Sask.  L.  302. 

See  also  Divorce  [14  Cyc  800]. 

n.  State  V.  Tax  Assessors,  53 
N.  J.  L.  166,  20  A  966.  But  see  Peo. 
V.  Dutchess  County  Canvassers,  20 
NTS  329  (holding  that,  where  an  or- 
der to  show  cause  was  filed  In  the 
office  of  the  clerk  of  a  board  of 
county  canvassers,  and  was  fn  fact 
seen  and  read  by  the  clerk,  the  ol»- 
jectlon  that  It  was  not  personally 
served  is  not  available). 


''or  latar  cases,  developments  and  cbanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eient,"  as  where  defendant  conceals  himself/*  or 
in  a  proceeding  to  pnnish  a  judgment  debtor  for 
failure  to  appear  for  examination  in  snppleiiien- 
taiy  proceedings,^*  or  on  an  appeal  from  an  inter- 
locutory judgment."  If,  however,  such  attorney 
has  ceased  to  act  as  counsel,  service  on  him  will 
be  insufficient,'*  but  there  is  some  authority  to 
the  contrary."  In  some  cases  also  service  by  leav- 
ing a  copy  at  the  party's  last  and  usual  place  of 
abode  has  been  held  sufficient.'^  Where  the  alleged 
contemner  is  present  in  court,  and  is  allowed  to 
make  a  defense,  the  fact  that  a  formal  rule  was 
not  served  on  him  is  not  fatal."  Likewise  defects 
in  the  service  of  the  rale  are  waived  where  the 
accused  appears  at  the  hearing  and  makes  no  ob- 
jection to  the  service.***  A  variance  between  the 
original  notice  and  the  copy  served  will  not  affect 
the  service,  if  the  variance  is  not  such  as  to  mis- 
lead defendant  as  to  the  object  of  the  proceedings.*^ 
It  has  been  held  that  refusal  to  receive  the  order 
to  show  cause  is  sufficient  proof  of  a  personal  de- 
mand to  authorize  the  issuance  of  an  attachment 
for  arrest."  The  notice  must  be  served  in  time  to 
give  defendant  an  opportunity  to  appear  on  the 
return  day.**  '  Under  some  statutes**  copies  of  the 
affidavits  must  also  be  served." 

[$  97]  b.  Attactamaot.  While  under  the  par- 
ticular statutory  provisions  under  which  the  con- 
tempt ia  chaiged"  it  may  not  be  neceseaiy  to  serve 
the  contemner  with  notiee  of  the  application  for 
the  attachment,*'  service  of  an  attachment  itself 


must  be  made  in  the  manner  and  wiihin  the  tirna 
provided  by  statute  or  required  by  rule  of  courts** 
The  attadhment  must  be  served  .personally  on  the 
party  charged,*^  although  subsequent  orders  may 
be  served  on  his  attorney  of  record.^  The  servioe 
may  be  made,  however,  by  taking  bail  or  bond  for 
the  appearance  of  respondent.*^  It  is  generally 
necessary  that  the  attachment  should  be  served  by 
the  ministerial  officer  of  the  court  from  which  tbe 
process  issues.**  An  attachment  of  a  witness  can- 
not be  legally  served  in  court,**  nor  can  service  of 
an  attachment  be  legally  made  by  a  United  States 
marahal  out  of  the  district  of  the  court**  It  has 
been  held  that,  where  a  writ  of  attachment  issues 
against  a  party  to  an  action  for  contempt  in  non- 
compliance with  an  order  for  the  delivery  of  docu- 
ments, the  officer  charged  with  the  execution  of  the 
writ  may  break  into  the  house  of  the  party  charged 
to  execute  it.** 

[$98]  4.  SetnrxL  The<  attachment  is  properly 
made  returnable  before  the  judge  by  whom  it  was 
issued;**  and  the  return  can  be  made  before  the 
judge  in  his  chambers.*'  It  has  been  held  that  the 
return  may  be  heard  in  open  court  without  being 
placed  on  the  calendar.** 

[f  99]  6.  Haaxing  on  the  Application.**  Onli- 
narily,  where  a  prima  facie  case  is  made  by  the 
preliminary  affidavit  pr  accusation,  the  rule  nisi  is 
granted  as  of  course.^  The  proof  at  the  hearii^ 
however,  should  show  the  specific  acts  which  con- 
stitute  the    contempt,*    and    that    all    preliminary 


7L  Ehireka  Lake,  etc.  Canal  Co. 
V.  Tuba  County  Super.  Ct..  6S  Cal. 
Sll,  5  P  490  [aff  lit  U.  B.  410,  t  SCt 
429,  ti  L..  ed.  671];  In  re  Farr,  41 
Kan.  in.  21  P  273:  Pitt  v.  DaTison. 
t?  N.  T.  as,  S  AbbPrNS  S»8,  S4  How 
Pr  85S;  Curtis  v.  Powers,  146  App. 
BIT.  24<.  130  NTS  »14;  Grant  v. 
Greene,  121  App.  Dlv.  76*,  106  NTS 
512;  Rochester  IJamp  Co.  v.  Brlg- 
ham.  1  App.  Dlv.  4»0,  87  NTS  40l: 
Matter  of  Shapiro,  64  Misc.  476,  118 
NTS  578;  Lederer  v.  Lederer,  47 
Ulac  471.  96  NTS  934  [rev  on  other 
KTOunds  108  App.  Dlv.  228,  96  NTS 
•281;  Zimmerman  v.  Zimmerman,  14 
NTS  444,  26  AbbNCas  866;  Robb  v. 
Pepper.  11  WlclyNC  (Pa.)  497. 

re.  Foley  V.  Foley,  120  Cal.  88,  62 
P  122.  65  AmSR  147;  Eurete  I^ke, 
etc.  Canal  Co.  v.  Tuba  County  Super. 
Ct..  66  CaL  311.  6  P  490  [alt  Il«  IT.  S. 
410,  6  SCt  489,  29  L.  ed.  671] ;  Golden 
Oate  Cons.  Hydraulic  Mln.  Co.  y. 
Tuba  County  Super.  CL,  66  CaL  187, 
8  P  628;  In  re  Farr,  41  Kan.  276.  21 
P  278. 

[a]  Thus,  where  defendant  in  a 
divorce  case  conceals  himself  to 
avoid  a  compliance  with  the  court's 
orders  and  the  service  of  its  process, 
an  order  to  show  oause.  in  a  proceed- 
InK  for  contempt  for  failure  to  pay 
alimony  as  ordered  by  the  court, 
may  be  directed  to  be  served  on  the 
attorneys  of  record.  Foley  v.  Foley, 
120  CaL  3S,   62  P  122,  66  AmSR  147. 

|t>l  Wliaa  the  partjr  oannot  be 
found  there  may  be  service  on  his 
attorney.  Fischer  v.  Raab,  58  How 
Pr  221  fafr  56  HowPr  218  (rev  on 
other  {grounds  81  N.  T.  286)]. 
,74.  Isaacs  v.  Calder,  42  App.  Dlv. 
152.  69  NTS  21. 

,  W.  Lederer  v.  Ijederer,  47  Misc. 
*n.  96  NTS  984  [rev  on  other 
grounds  108  App.  Div.  228,  95  NTS 
»231  (holding  that,  where  an  attor- 
ney is  authorised  to  a«t  for  defend- 
•nt  on  an  appeal  from  an  Interlocu- 
tory Judgment,  his  authority  cannot 
be  limited  by  Bis  client  or  himself, 
and  he  Is  a  proper  person  on  whom 
to  serve  rule  on  defendant  In  pro- 
ceedings for  contempt). 
..?•  Weeks  v.  Coe,  111  App.  Dlv. 
837,  97  NTS  704  (holding  that  an  or- 
der to  show  cause  Why  an  attorney 
•f  record  for  a  party  dtould  not  be 


punished  for  contempt  must  be  per- 
sonally served  on  the  attorney,  and  a 
service  on  one  who  had  appeared  as 
counsel  for  the  attorney  on  a  motion 
in  the  action,  but  who  had  ceased  to 
act  as  counsel,  is  insulflcient). 

77.  Gtolden  Gate  Cons.  Hydraulic 
Mln.  Co.  V.  Tuba  County  Super.  Ct., 
66  Ol.  187,  3  P  628  (holding  that 
service  of  an  order  to  show  cause 
why  an  attachment  should  not  Issue 
against  a  corporation  may  be  served 
on  an  attorney  who  had  repeatedly 
appeared  in  its  behalf,  although  not 
representing  it  in  the  particular 
action). 

78.  Hollingsworth  v.  Duane,  12  F. 
Cas.  No.  6,617.  Wall.  Sr.  141;  Palmer 
v.  Palmer.  28  Fla.  295,  9  S  667  (hold- 
ing that  leave  of  court  may  be  ob- 
tained to  leave  a  copy  of  an  order  to 
show  cause  at  the  last  place  of  abode 
of  accused  where  personal  service  is 
rendered  impossible);  Barrle  v. 
Friedman,  79  Misc.  86,  139  NTS  387 
(holding  that  under  Code  CTlv.  Proc. 
!J  796,  798,  802,  construed  In  view 
of  Judiciary  Law  }i  760,  761,  an  or- 
der to  show  cause  why  a  Judgment 
debtor  should  not  be  punished  for 
contempt  Is  properly  served  by  leav- 
ing a  copy  at  his  residence  with  a 
person  of  suitable  age). 

79.  ■  Cora.  V.  Dandridge,  2  Va.  (Sis. 
(4  Va.)  408;  State  v.  Hansford,  43 
W.  Va.  773,  28  SB  791. 

[a]  iriMB*  tlM  party  Is  present  In 
ooiizt,  and  a  rule  Is  made  on  him  to 
show  cause  why  he  should  not  be 
punished  for  his  contempt,  return- 
able on  the  morrow,  and  he  is  rec- 
ognised to  appear  on  the  return  of 
the  rule,  the  rule  for  attachment  as 
well  as  the  attachment  itself  may  be 
dispensed  with.  Com.  v.  Dandridge, 
2  Va.  Cas.  (4  Va.)  408. 

80.  Poindexter  v.  State.  109  Ark. 
179,  159  SW  197,  46  LRANS  617. 

81.  Lyon  v.  Lyon,  21  Conn.  186. 
8S.    Graham  v.  Bleakie,  2  Daly  (N. 

T.)  66. 

83.  Peo.  V.  Hallett.  3  111.  B66; 
Stafford  v.  Brown,  4  Paige  (N.  T.) 
860. 

[a]  •Mvlee  of  the  rule  to  show 
eamw  is  svflloieilt  when  made  on  de- 
fendant twenty  days  before  the  re- 
turn day  of  a  copy  Is  acknowledged. 
Peo.  V.  Hallett,  8  111.  566. 


84.    See  statutory  provisions. 
88.    Turnbull     Real     Est.     Oo.     «. 
Segee,  42  N.  B.  561. 

8B.    See  statutory  provisiona 

87.  Zobel  V.  Peo,,  49  C!olo.  14>,  111 
P  8i6   (under  Code  i  828). 

88.  Com.  V.  Mostu-t,  22  Fa.  Dlst. 
646;  Watts  Y.  Robertson,  4  Hen.  A  K. 
(14  Va.)  442. 

88.  Watrous  v.  Kearney,  11  Hon 
684  [app  dlsm  79  N.  T.  496]. 

80.  /watrous  v.  Kearney,  11  Hub 
684  [app  dlsm  79  N.  T.  4961. 

91.  State  V.  Matthews,  «7  N.  H. 
4S0. 

aaU  see  infra  |  103. 

98.  tJ.  3.  V.  Montgomery,  86  P. 
Cas.  No.  15,799,  2  DalL  385;  Voss  V. 
Luke,  28  F.  Cas.  No.  17,014,  1  Craiich 
C.  C.  8J1;  State  v.  Harrell,  Oa.  Dec. 
130;  Ex  p.  Heister,  B  Oh.  Dec.  (Re- 
print) 41,  6  ClncLBul  286. 

98.  Davis  v.  Sherron,  7  F.  OS. 
No.  8,662,  1  (Tranch  C.  C.  287:  tJ.  S. 
V.  Schofleld,  28  F.  Cas.  No.  16,230,  1 
Cranch  C.  C.  180. 

84.  In  re  Allen,  1  F.  Cas.  No.  >  208, 
18  Blatchf.  271. 

9S.  Burdett  v.  Abbot,  14  East  1, 
104  Reprint  601. 

98.  Dowson  v.  Packard,  7  P.  CoS. 
No.  4.049,  8  Cranch  66;  Kolly  v.  Mc- 
cormick,  28  N.  T.  818. 

[a]  An  attaelH»«nt  for  oontsngil 
Issued  in  nroassdlngB  snpplementsty 
to  SKMrntion  for  drsobedlence  of  an 
order  of  the  judge  must  be  returned 
to  the  Judge  and  not  to.  the  court. 
Shepherd  v.  Dean,  3  AbbPr  424,  IS 
HowPr  173. 

97.  In  re  Smethurst,  4  N.  T, 
Super.  724,  4  HowPr  869,  3  CodeRep 
66. 

98.  State  v.  C^pe  Fear  Lumber 
Co.,  72  S.  C.  SZ2,  61  SE  878. 

89.  rinal  haarine  see  infra  U 
118-116. 

1.  Ex  p.  Schenck,  63  N.  C.  601; 
Ex  p.  Moore.  63  N.  C.  397.- 

8.  Parkhurst  v.  Kinsman,  18  F. 
Cas.  No.  10,769,  2  Blatchf.  76;  Holt's 
Case,  66  N.  J.  L.  384,  27  A  •  909; 
Newark  Plank  Road,  etc.,  Co.  v.  El- 
mer, 9  N.  J.  Eq.  764;  Fobes  V. 
Meeker,  3  Edw.   (N.  T.)   462. 

[a]  Thus,  where  a  defendant  was 
charged  with  a  contempt  consisting 
in  a  libelous  publication  against  a 
court,  and  an  attachment  was  issued 
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stepB  have  been  sabBtantially  observed.'  Defend- 
ant 'may  controTert  the  facts  set  up  in  the  a&- 
d4)rit  or  motion,  or  explain,  palliate,  or  set  np  any 
legal  ground  as  a  reason  why  the  court  ought  not 
to  award  the  attachment;'  but  the  validity  of  the 
order  cannot  be  assailed  if  defendant  has  had  an 
opportunity  to  be  heard  on  it.' 

[(100]  I.  A^peaxance— 1.  In  0«iieraL'  While 
it '  seems  that  one  charged  with  contempt  should 
appear-  in  person  to  the  order  to  show  cause,* 
especially  if  he  relies  on  excuse  only,'  it  has 
b«en  held  that  personal  appearance  of  the  ao- 
«used  at  the  hearing  is  not  necessary*  where  the 
contempt  proceeding  is  to  be  regarded  as  one 
■va    the    main    action,*    but    that    he    can    appear 


by  attorney;"*  and  it  has  also  been  held  that, 
after  being  brought  into  court  on  attachment, 
a  party  may  be  represented  by  attorney  in  subse- 
quent proceedings,^'  although  not  personally 
present."  Where  a  witness  was  committed  for 
contempt  and  sued  out  a  writ  of  habeas  corpus, 
the  commissioner  in  the  contempt  proceedings  who 
had  moved  therein  at  the  instance  of  plaintiff  was 
held  to  have  such  an  intJerest  as  entitled  him  to  ap- 
pear in  support  thereof  and  in  resistance  of  the 
writ  of  habeas  corpus.^' 

[4  101]  2.  As  Waiver  of  Objections."  Appearing 
and  answering  without  objection  cures  irregularities 
in  the  commencement  of  the  proceedings,'^  al- 
though the  rule  does  not  seem  to  be  strictly  en- 


wlthout  aiUdavit  or  proof,  the  court 
'trlitaply  actlncr  on  its  own  motion, 
and  thereupon  defendant  was  taken 
Into  custody,  who  gave  bail  and 
moved  to  set  aside  the  attachment  as 
llleKul  and  unproven,  which  the  said 
court  refused,  and  proceeded  without 
further  proof  to  adjudge  that  de- 
fltadant  pay  a  fine  of  one  thousand 
dollars  and  costs  and  be  impriMned 
tlnti!  the  payment  thereof,  and  this 
Mnd  sPDealable,  Beasley,  C.  J.,  said: 
"•The  members  of  the  court  were  the 
accusers,  witnesses,  and  Judges;  they 
Molcino  testimony  but  convloted  the 
defendant  from  their  own  intuitive 
Knowledge.  It  is  not  necessary  to 
aay  that  such  a  course  has  ngt,  in 
any  resiiect  whatever,  the  least  sem- 
blance of  a  proceeding  in  a  court  of 
iamx",    Holt's  Case,  ES  N.  J.  L..  384, 

.•K'r'phe  Laurens,  14  P.  Cas.  No. 
8,122,  Abb.  Adm.  B08:  V.  S.  v.  Cald- 
well, 2B  F.  Cas.  No.  14.708,  2  Dall. 
>33.    '  ' 

4k  HoUlngsworth  v.  Duane,  12  F. 
C^.  No.  8,616,  Wall.  Sr.  77;  Ex  p. 
iflimphrey,  12  P.  Cas.  No.  6,867,  2 
Blatchf.  228. 

^^S.'  •  Sickles  r.  Borden, .  22  F.  Cas. 
Wb.  12.8S8.  4  Blatchf.  14;  Wandllng  v. 
Thompson.  41  N.  J.  L.  142, 
"  [a]  liTils  appUaO. — (1)  On  motion 
fpT  attachment  for  violation  of  an 
tnjilnctlon,  the  objection  that- it  was 
broader  in  Its  terms  than  the  order 
under  irhich  it  was  issued  cannot  be 
raised.  SIckels  v.  Borden,  22  F.  Cas. 
No.  12,833,  4  Blatchf.  14.  (2)  On 
motion  for  an  attachment  for  a  wlt- 
fte$s  .f Of  failure  to  obey  a  subpoena 
'to'fppeiu-.  whether  the  suit  in  which 
the.dlsposltlon  is  to  be  used  is  real  or 
flclitious  will  not  be  inquired  into. 
E&rp.  Judson,  14  F.  Cas.  No.  7,561, 
a'^latcbf.  89.  (3)  On  the  hearing 
for  contempt  for  violation  of  an  in- 
junction against 'an  infringement  of 
patents,  proof  that  the  patentee  was 
liol  the  original  inventor  of  the  thing 
patented  cannot  be  heard.  Whipple 
V.  Hutchinson,  29  F.  Cas.  No.  17,617, 
4,  Blatchf.  190.  (4)  The  rights  of 
t)>i«  iparties  claiming  a  fund  in  the 
Hands  of  a  sheriff  ■vfill  not  be  settled 
411  a  motion  or  attachment  against 
the  sheriff  for  failure  to  pay  over  the 
.taoney.  Wilson  v.  Wright.  9  HowPr 
,(N.  Y.)  459. 

.6,  Vertner  v.  Martin,  18  Misc.  103; 
teo.  v.  Freer,   1  Cal.   (N.  Y.)  48B. 

7.  Peo.  V.  Wilson,  64  111.  19B,  16 
AmR  528. 

6.  In  re  Clarke,  125  Cal.  388.  58 
P  22:  Foley  v.  Foley,  120  Cal.  33.  B2 
P  122,  6B  AmSR  147;  Barclay  v.  Bar- 
clay. 184  111.  471,  66  NE  821;  Jordan 
v;  Wapello  County  dr.  Ct.,  69  Iowa 
177,   28  NW  548. 

It.  Pitt  V.  Davison.  37  N.  Y.  23B 
trev  87  Bar*.  97,  18  AbbPr  129] 
Iholdlng  that,  where  the  contempt 
proceediDg  is  to  be  regarded  as  one 
fir ,  the  action,  the  personal  appear- 
ance of  defendant  is  not  necessary 
since  the  court,  having  obtained 
Jurisdiction  of  the  person  of  the  de- 
fendant in  the  action,  retains  that 
iurisdlctlon  for  all   purposes   of  en- 


forcing the  judgment). 

10.  Gordan  v.  Buckles,  92  Cal. '481, 
28  P  490;  Ex  p.  Gordan,  92  Cal.  478, 
28  P  489,  27  AmSR  154;  Peo.  v.  Van 
Wyck,  2  Cal.    (N.  Y.)   338. 

11.  Watrous  v.  Kearney,  79  N.  Y. 
496. 

la.  Watrous  V.  Kearney,  79  N.  T. 
496. 

13.  Ex  p.  Brockman,  233  Mo.  135, 
134  SW  977. 

14.  Effect  of  appMunuioa  yan Tally 
see  Appearances  {  39  et  seq. 

15.  u.  S. — In  re  Maury,  205  Fed. 
626,  123  CCA  642. 

Ark. — Poindexter  v.  State,  109  Ark. 
179,  169  SW  197,  46  LRANS  517. 

Ill,— O'Nell  V.  Peo.,  113  111.  A.  196. 

Ind. — McCulloch  v.  State,  174  Ind. 
62B,  92  NE  643;  Hawkins  v.  State, 
126  Ind.  670,  25  NE  818;  Anderson  T. 
Indianapolis  Drop  Forging  Co.,  34 
Ind.  A.  100.  72  NE  277. 

Iowa. — Manderschied  v.  Plymouth 
Oounty  Dlst.  Ct.,  69  Iowa  240,  28  NW 
651. 

Kan. — State  v.  Walker,  78  Kan.  680, 
97  P  802. 

Mich. — tiake  v.  Houghton  Clr. 
Judge,  172  Mich.  660,  138  NW  249; 
In  re  McHugh,  152  Mich.  506,  116 
NW  469. 

N.  J. — Seastream  v.  New  Jersey 
Exhibition  Co.,  72  N.  J.  Eq.  377,  65  A 
982 

N.  M.— In  re  Canavan.  17  N.  M.  100, 
107.  130  P  248   [cit  Cyc]. 

N.  Y. — In  re  Nichols,  64  N.  Y.  62; 
Bowman  v.  Seaman,  1B2  App.  Dlv. 
690,  137  NYS  568  [rearg  and  app  to 
Ct.  of  App.  den  152  App.  Div.  937,  137 
NYS  1112];  Curtis  v.  Powers,  146 
App.  Dlv.  246,  130  NYS  914;  Lowen- 
thal  V.  Hodge,  120  App.  Div.  304,  105 
NYS  120;  Austen  v.  'varian,  16  App. 
Div.  337,  44  NYS  599;  Newell  v.  Cut- 
ler, 19  Hun  74;  Wilson  v.  Greig,  12 
NYWklyDlg  73. 

N,  C— In  re  Odum,  133  N.  C.  250, 
45  SE  569;  Herring  v.  Pugh,  126  N.  C. 
852.   36  SE  287. 

S.  C. — Columbia  Water  Power  Co. 
v.  Columbia,  4  S.  C.  388. 

S.  D.— In  re  Taher,  13  S.  D.  62,  82 
NW  398 

Tex.— Ex  p.  Haubelt,  57  Tex.  Cr. 
512,  123  SW  607. 

Wash. — State  v.  Dltmar,  19  Wash. 
324,  53  P  3S0. 

W.  Va. — State  v.  Frew,  34  W.  Vtu 
416,   49  AmR   257. 

Wyo. — Ex  p.  Bergman,  3  Wyo.  396, 
26  P  914. 

N.  S. — Loasby  v.  Egan,  40  N.  S.  74. 

{a]  Bnle  applied. — (1)  In  proceed- 
ings for  contempt,  the  failure  of  de- 
fendant to  object  to  the  proceedings 
and  his  giving  of  a  recognizance  for 
his  appearance  waived  all  Irregular- 
ities up  to  that  time.  State  v. 
Walker,  78  Kan.  680,  97  P  862.  (2) 
Where  a  party  cited  for  contempt  ap- 
peared ajJeclally  to  contest  the  court  s 
jurisdiction,  and  also  appeared  at  the 
same  time,  and  fully  disclosed  his 
reasons  for  disobeying  the  court's 
order,  and  stated  that  nis  acts  were 
not  Intended  as  acts  of  contempt, 
but  his  sole  desire  was  to  determine 
bis  duties  in  the  premises,  such  ap- 


pearance constituted  a  general  appear- 
ance, which  waived  an  objection  to 
the  court's  jurisdiction,  because  suffi- 
cient notice  of  the  hearing  was  not 
given.  In  re  Taber,  13  S.  D.  63,  82 
NW  398.  (3)  Where  a  party  ap- 
peared in  answer  to  a  notice  of  mo- 
tion for  contempt,  and  was  convicted 
of  the  act  dharged  in  the  motion, 
he  could  not  afterward  object  that 
the  notice  of  motion  charged  the 
date  of  the  act  as  different  from  the 
date  charged  in  the  .motion.  Ez  p. 
Testard,  101  Tex.  260,  106  SW  319. 
(4)  'Where  an  order  to  show  cause 
directed  that  service  thereof  before 
May  4  should  be  sufficient,  -  if  the 
copy  served  on  the  judgment  debtor 
provided  for  service  on  an  earlier 
date,  and  a  date  before  that  on  which 
the  service  was  made,  the  order 
might  be  vacated  by  the  judgment 
debtor  appearing  specially  for  that 
purpose;  but  by  appearing  generally 
on  the  return  day,  and  answering  to 
the  merits,  he  waives  any  such  ob- 
jection, and  so  with  regard  to  the 
objection  that  the  order  did  not  state 
the  facts  constituting  the  contempt. 
Becker  v.  Gerllch.  72  Misc.  157,  129 
NYS  614.  (5)  Where  defendant  had 
appeared  in  answer  to  the  rule,  and 
made  answer,  he  could  not  afterward 
object  that  the  court  had  fixed  the 
date  of  the  hearing  for  too  early  an 
hour  to  give  him  time  to  get  ready, 
when  he  did  not  make  a  special 
showing  for  a  postponement.  Jordan 
v.  Wapello  County  Clr.  Ct.,  69  Iowa 
177,  28  NW  648.  (6)  In  an  equity 
suit  pending  in  a  certain  county,  de- 
fendant was  ordered  to  return  cer- 
tain personal  property  belonging  to 
plaintiff  therein,  and  to  answer  for 
contempt.  Thereafter  he  filed  an  an- 
swer to  a  subsequent  application  to 
enforce  a  decree  as  to  certain  of  the 
property,  and  a  stipxilation  was  en- 
tered that  the  contempt  proceedings 
should  come  before  another  judge  at 
the  county  seat  of  another  county 
on  the  first  day  of  the  succeeding 
March  term,  wTien  both  parties  ap- 
peared, and,  after  hearing,  defendant 
was  punished  for  contempt.  It  was 
held  that  such  hearing  should  be 
treated  as  before  the  district  court, 
and  not  before  the  judge  who  heard 
the  same  as  a  judge  in  vacation,  and 
that  such  court  had  jurisdiction  to 
make  the  order.  Ferguson  v.  'Wheeler, 
126  Iowa  111.  101  NW  638. 

[b]  Admlsadona. — An  objection  to 
the  mode  in  which  a  contempt  pro- 
ceeding was  commenced  was  too  late 
after  the  alleged  contemner  had  ad- 
mitted the  act  charged  and  stated 
in  defense  that  the  act  was  done  in 
ignorance  of  the  order.  In  re  Rloe. 
181  Fed.  217. 

[c]  Apipaaranea  ooafaxs  Jnila- 
dietloB«— A  voluntary  appearance  by 
a  contemner  and  submission  of  the 
matter  on  the  merits  waive  defects 
in  the  preliminary  process  and  con- 
fer jurisdiction  on  the  court.  Bow- 
man V.  Seaman,  152  App.  Div.  690, 
137  NYS  668  [rearg  and  app  to  Ct. 
of  App.  den  162  App.  Div.  987.  137 
NYS  1112]. 
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forced  in  England;'*  and  it  has  beeb  held  that  a 
general  api>earance  does  not  waive  jurisdiction  of 
the  jnd^  over  the  partionlar  subject  matter  of  the 
proceedings,  as  where  he  issued  the  attachment  out- 
side of  his  district."  It  has  also  been  held  that, 
where  a  defendant  moves  to  dismiss  the  contempt 
proceedings  on  specified  grounds,  other  errors  in 
the  proceedings  are  thereby  waived.'^ 

[i  102]  J.  Arraignment.  In  the  absence  of  stat- 
utory requirement,  formal  arraignment  of  defend- 
ant ia  not  necessary." 

[(103]  K.  BaiL  Aa  a  rule  one  arrested  on  proc- 
ess for  contempt  may  be  admitted  to  bail,^  al- 
though it  has  been  held  that  a  contempt  committed 
in  the  presence  of  the  court  ia  not  bailable,^'  es- 
I>eciaIIy  where  it  consiated  in  the  refusal  of  a  wit- 
ness to  answer.^ 

B7  vham  taken.  It  has  been  held  that  a  sheriff 
may  take  bail  for  one  attached  and  committed  for 
contempt,^  but  it  has  also  been  held  that  the 
sheriff  has  no  power  to  take  a  recognizance  for  the 
appearance  of  a  person  arrested  for  contempt,**  at 
least  where  the  contempt  consists  in  disobeying  an 
injunction.^  The  court  is  justified  in  refusing  in 
a  contempt  proceediug  to  require  defendant  to  give 
bail  wherer  the  affidavit  for  the  proceeding  is  in- 
sufficient to  chaige  a  contempt.'^  A  statute  relat- 
ing to  the  surrender  of  persons  charged  with  crim- 
inal offenses  by  their  sureties,  it  has  been  held, 
has  no  application  to  contempt  proceedings." 


[(104]  L.  IateiTogatori6»--l.  Neoaasity  of  FiUag. 

At  common  law  interrogatories  must  be  filed  in  all 
oases  of  contempt  except  where  the  offense  is  ad- 
mitted,'^ and  in  some  jurisdictions  interrogatories 
are  required  by  atatute;"  but  this  is  not  always 
ihe  practice  now  followed.  In  cases  of  direct 
contempt  inteurogatories  may  be  nnneoesaary."' 
In  cases  of  constructive  contempt  the  authoti* 
ties  are  not  uniform  as  to  the  necessity  of  filii^ 
interrogatories,  the  customary  proceeding  it  seems, 
being  for  the  party  chaiged  to  answer  interroga^- 
tones  under  oath.*'  Some  cases  hold,  however,  titat 
a  conviction  may  be  had  without  filing  interroga- 
tories,^' especially  in  cases  of '  civil  Contempt.*^ 
Other  authorities  hold  that  'interrogatories  are  net 
necessary  where  an  opportunity  for  explaaatioti 
and  defense  is  given,^  or  where  the  eontempll  ia 
for  disobedience  of  an  order  to  pay  money r^iSdr 
where  the  offense  is  admitted  and  the  defense  lis 
merely  a  question  of  law.**  It  has  also  beeat  h^ld 
that  the  court  may  dispense  with  an  examination!,  ojdt 
interrogatories  where  the  affidavits  of  eompliunant 
are  of  such  credit  as  not  to  be  affected  by  th6  d»i 
nial  of  defendant  under  oath.'^  There  is  fuiithez 
authority  to  the  effect  that  a  person  brought  ia/ie, 
court  for  contempt  may  submit  his  contempt  witi»r 
out  interrogatories  or  he  may  demand  the  flliAg<o£ 
interrogatories.*"  It  has  also  been  held  that  the 
court  may  order  an  examination  on  interrogator 
ries,"  or  may  permit  the  moving  party  to  file  .in- 


le.  Mander  v.  Falcke,  C1891]  3  Ch. 
488  (holdlngr  that,  as  notice  of  a  mo- 
tion to  commit  defendant  for  breach 
of  an  injunction  miiet  be  served  per- 
aonaJly  two  clear  days  before  the 
day  pamed  for  the  hearing,  the  ap- 
pearance of  the  person  on  the  hear- 
biK  of  the  motion  does  not  operate 
as  a  waiver  of  the  irregularity). 

17.  Klrby  v.  Chicago,  etc.,  R.  Co., 
SI  Cblo.  82,  116  P  150. 

18.  State  ,v.  Sleber,  49  Or.  1,  8g  P 
313. 

19.  Mahoney  v.  State,  33  Ind.  A. 
S55.  72  NB  ISl,  104  AmSR  276;  Ne- 
braska Children's  Hom«  60c.  v.  State, 
B7  Nebr.  768,  78  NW  267. 

SO.  U.  S.— U.  S.  V.  JacobI,  26  F. 
Cas.  No.   15,460,   1  Flipp.  108. 

Ga. — ^Klngsbery  v.  Ryan,  92  Ga. 
108,  17  SB  689. 

Ind. — ^Baldwin  v.  State,  126  Ind.  24, 
25  NE  820:  Whitten  v.  State,  36  Ind. 
196. 

Iowa. — State  v.  Buchanan  County 
Dlst.  Ct.,  84  Iowa  167,  80  NW  677; 
State  v.  Archer,  ^8  Iowa  310. 

Me. — Androscoggin,  etc.,  R.  Co.  v. 
Androscoggin  R.  Co.,  49  Me.  392. 

N.  H. — State  V.  Matthews,  37  N.  H. 
450. 

N.  T.^Peo.  V.  Lownds,  1  Hall  226; 
Pec.  V.  Teflt,  ff  Cow.  340;  Peo.  v.  AI- 
berty,  11  Wend.  160;  Herring  v.  Ty- 
lee,  1  Johns.  Cas.  31;  Matter  of  Van- 
derbtlt,  4  Johns.  Ch.  57. 

N.  C. — Baker  v.  Blount.  3  N.  C.  359. 

Ob. — Morris  v.  Marcy,  4  Oh.  83. 

Pa. — Com.  V.  McClure,  10  WklyNC 
466. 

S.  C. — ^Ex  p.  Thurmond,  17  S.  C.  I>. 
605. 

Wis. — Halght  v.  Lucia,  36  Wis.  356. 

Ont. — ^T.  D.  V.  A.  H..  4  CanLJ  286. 

Ball  faasnUjr  see  Bail  6  C.  J.  p  883. 

31.  Matter  of  Percy,  2  Daly  (N. 
T.)  530. 

aa.  L.ott  V.  Burrel,  9  S.  C.  L.  167, 
168  (where  it  is  said  that  the  court 
had  plenary  power  to  commit  the 
contemner  "to  the  common  goal  of 
the  district,  there  to  be  kept  close 
confined,  without  bail  or  mainprise, 
antll  the  contempt  was  purged  ac- 
cording to  law"). 

S3.  Baldwin  ▼.  State,  126  Ind.  24, 
25  NE  820. 

84.    SUte  V.  Howell,  11  Mo.  613. 

as.  Peo,  V.  Teftt,  3  Cow.  (N.  T.) 
140;  Matter  of  Vanderbllt,  4  Johns. 
Ch.  (N.  Y.)  67  (both  holding  that  In 


such  case  the  party  accused  Is  not  to 
bo  balled  by  the  snerilT,  but  is  to  be 
brought  before  the  court  which  will 
grant  ball  according  to  Its  discre- 
tion). 

86.  State  V.  Branner,  174  Ind.  684, 
93  NB  70. 

87.  Sloan  V.  Peo.,  115  111.  A.  84. 
a&     Peo.  V.  Seymour.  191  111.  A.  381 

raff  272  111.  296,  111  NE  1008];  Ver- 
don's  App.,  (N.  J.  Sup.)  97  A  783; 
Noble  Tp.  V.  Aasen.  10  N.  D.  264,  86 
NW  742. 

39.  Metheany  v.  Kent  Clr.  Judge, 
142  Mich.  628.  106  NW  147;  LaUmer 
V.  Barmore,  81  Mich.  692,  46  NW  1: 
Noble  Tp.  V.  Aasen,  10  N.  D.  264,  8« 
NW  742.  And'  see  statutory  provi- 
sions. 

[a]  .  Xm  ntw  Toik  the  propound- 
ing vel  non  of  Interrogatories  de- 
pends on  the  method  e^nployed  In 
instituting  the  proseedings.  If  by 
an  attachment  in  the  first  Instance, 
interrogatories  are  requisite;  if  by  an 
order  served  on  the  party  to  show 
cause  why  he  should  not  be  pun- 
ished. Interrogatories  need  not  be 
flled,  but  case  is  determined  by  affi- 
davits. New  York  t.  New  York,  etc.. 
Ferry  Co.,  64  N.  Y.  622;  Peo.  v.  Alex- 
ander, 8  Hun  211;  Peo.  v.  Bdaon,  61 
N.  Y.  Super.  238  [rev  on  other 
grounds  62  N.  Y.  Super.  63];  New 
York  V.  New  York,  etc..  Ferry  Co.,  40 
N.  Y.  Super.  300  talt  64  N.  Y.  622 
mem];  Watson  v.  Fitssimmons,  12  N; 
Y.  Super.  629;  Taylor  v.  Baldwin.  14 
AbbPr  166. 

80.  Ferrlman  v.  Fee,  128  111.  A. 
280;  Com.  v.  Dandrldge,  2  Va.  Cas. 
(4  Va.)  408. 

31.  Respubllca  v.  Oswald,  1  Dall. 
(U.  S.)  319,  1  L.  ed.  166,  1  AmD  246; 
U.  S.  v.  Daane,  25  F.  Cas.  No.  14,997, 
Wall.  Sr.  102;  Early  v.  Peo.,  117  111. 
A.  608;  Vertner  v.  Martin,  18  Miss. 
103;  Matter  of  Westminster  Realty 
Corp.,  123  App.  Div.  797.  108  NYS 
561;  Hilton  v.  Patterson,  18  AbbPr 
(N.  Y.)  246. 

39.  New  York  v.  New  York,  etc.. 
Ferry  Co.,  64  N.  Y.  622;  Pitt  v.  Davi- 
son, 37  N.  Y.  236,  3  AbbPrNS  398,  34 
HowPr  366: 'Taylor  v.  Baldwin.  14 
AbbPr  (N.  Y.)  166;  Hummell'a  Case, 
9  Watts   (Pa.)  416. 

33.     Fish  v.  Pish,  194  111.  A.  521. 

3^  Ex  p.  Savin,  131  U.  8.  267,  9 
set  699,  33  L.  ed.  160;  Watson  v. 
Fitssimmons,  12  N.  Y.  Super,  (N.  Y.) 


629:  Clapp  V.  Lathrop,  23  HpwPr  488 
[aff  40  N.  Y.  328,  100  AmD  4931.  .    r  •. 

3S.  Brush  v.  Lee,  1  Abb.  Dec,  W. 
Y.)  238,  2  Transcr.  A.  95,  6  Abt^r^S 
60;  In  re  Watson,  5  Lans^  46^  lM>A 
dlsm  69  N.  Y.  6361;  Ex  p.  ThurmoDd, 
17  S.  C.  L.  606.  .      .       , ,,. 

[a]  Befnaal  of  execator  .  t«  pw 
Bunisy.— The  rule  that  a  subrogate 
cannot  imprison  without  fliiiig, /writ- 
ten interrogatories  and .  giving  .  the 
party  an  opportunity  of  answering, 
does  not  apply  to  a  commltmeiU-.for 
contempt  on  an  executorfs ,  neglef  | 
ajid  refusal  to  pay  money  as  directed 
in  a  Mecree.  in  re  WatsoA.  5  Labs. 
466.  [app  dlsm  89  N.  Y.  635j.  ,  ,nj>; 
.  36.  Smith  V.  Watllkes.  10».  IClfA.i 
16,  66  NW  678;  iState  v.  AckerBoa,lS 
N.  .T.  L.  209:  Lathrop  v.  Clanp,  40  K.. 
Y.  328.  100  AmD  493;  Peo.  v.^CamDr. 
bell,  40  N.  Y.  133-  Peo.  y.  AntJip»V.  3 
App.  Dlv.  132,  40  NYS  279  [WiTWN. 
Y.  620  me«i,  45  NE  1133  mem];  ;Pep., 
V.  Cartwrlght,  11  Hun  362;  Claljjn  v: 
Lathrop.  25  HowPr  4M  IbMW.W-X: 
328];  State  v.  Brophy,  38  Wis,  fl*.  V, 

37.  La. — Territory  v.  Thlettai,- 1\ 
Mart.   100.  ;        ,' ,     ., 

Mich. — Russell  v.  -Waynfe  °,  dlk. 
Judge,  136  Mich.  624.  99  NW:S64j     :, 

N.  J.--.State  v.  Ackerson,  26  vL-J. 
L.   209.  .  .7    ....       -J 

N.  Y.— Brush  v.  Lpe,  1  Abb.Pftc.* 
2S8,  2  Transcr.  A.  95,  6. AbbPrNS  W); 
Matter  of,  Percy,  2  Daly  630;.  Taylor. 
V.  Baldwin,  14  AbbPr  16ff;  Yates  .^, 
Lansing,  9  Johns.  399,  6  AmD  .29'a;j 
In  re  Yates,  4  JohnB.  .317,,Crev  oi/ 
other  grounds  6  Johns.  337j.        ,    .    , 

Eng. — Rex  v.  Elklns,  I  Buri',  2129. 
98  Reprint  110.  '  .'■  ^  ■; 

t»]  Thus  the  sherlfTs  returji  that, 
a.  person  Is  guilty  of  an  escape  I9 
conclusive  evidence  of  the  escape,^ 
and  defendant  may  be  punished'  Uir, 
contempt  without  the  usual  exttihlna- 
tion  on  mterrogectorles,  as  no  denial 
on  such  interrogatories  will  eicja^ 
htm.  If  the  sherlfTs  return  is  false, 
defendant's  remedy  Is  against  .  him' 
for  a  false  return.  State  v.  'A<cker- 
son.  36  N.  J.  L.  209. 

88.  HolllngBworth  v.  Duane,  12  F. 
Cas.  No.  6,616,  Wall.  Sr.  77;  State  v. 
Matthews,  37  N.  H.  460. 

39.  La. — State  v.  SouK,  8  Rob. 
500. 

N.  Y. — ^In  re  Watson,  3  Lans.  408 
raff  6  Lans.  466  (app  dlsm  69  N.  Y. 
636)];  Peo.  v.  Ball,  6  Cow.  416;  Htg- 
ble  V.  Brown,  1  Barb.  Ch.  820.     , 
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terrogatories  and-  require  speoifie  answers  to  be 
made  thereto.^ 

[t  105]  8.  Scope.  The  interrogatories  must  be 
so  framed  as  to  elicit  anaweis  only  as  to  the  facts 
and  circumstances  of  the  contempt  'charged,*^  and 
must  not  call  for  opinions  or  conclusions.*' 

[%  106]  3.  Time  of  Filing.  Where  no  time  for 
filing  interrogatories  is  provided  by  statute  or  rule 
of  court  it  may  be  fixed  by  order,"  and  if  they 
are  not  filed  within  the  time  specified  the  proceed- 
ings may  be  dismissed.** 

[$  107]  4.  Amendment.  As  a  rule  the  interrog- 
atories may  be  amended,  or  additional  interroga^ 
toriea  filed,  for  the  pi^rpose  of  explaining  an  am- 
b^uity  and  obtaining  a  fuller  answer;"  but  when 
the  interrogatories  specifically  cover  the  charges 
in  the  affidavits  and  no  damages  are  claimed  as  the 
result  of  the  contempt,  farther  intom^atories  will 
not  be  allowed.** 

[4  108]  If.  Answer,  Plea,  or  Ooonter  Affidavit— 
1.  la  OeneraL  Where  the  trial  for  contempt  not 
eommitted  in  the  presence  of  the  conrt  is  not  had 
on  interrogatories,*'  it  may  be  on  answer,  plea, 
oounter  affidavit,  or  some  form  of  pleading  pre- 
sented as  a  defense  by  the  party  charged.**  But 
where  the  affidavits  tendered  by  defendant  are 
evasive  and  indefinite,  they  need  not  be  considered,*" 


and  defendant  will  be  required  to  answer  interrog- 
atories.'" In  some  jurisdictions  a  defendant  charged 
with  constructive  contempt  may  answer  or  may 
stand  mute,  as  he  pleases,  but  in  others,  where  a 
defendant  charged  with  contempt  of  court  is  re- 
quested to  file  an  answer,  but  stands  mute,  such  re- 
fusal may  be  treated  as  an  admiission  of  the  charges 
in  the  information.'*  Where  the  alleged  contempt 
is  for  violation  of  an  injunction,  defendant  may 
make  a  cross  motion  to  dissolve  the  injunction." 
One  charged  with  violating  an  injunction  cannot 
withdraw  his  plea  of  guilty  after  the  court  has  pro- 
nounced judgment  in  its  written  opinion.**  The 
court  may  give  the  relator  .time  to  file  additional 
affidavits  and  to  reply  to  the  return  if  new  matter 
is  not  set  forth." 

[$  109]  2.  Oonclnsiveness  of  Answer.  At  com- 
mon law  the  sworn  answer  of  the  accused  validly 
denying  the  alleged  contempt  was  held  absolutely 
conclusive  and  entitled  defendant  to  be  discharged,** 
and  it  is  held  in  many  cases  that,  in  charges  of  eon- 
tempt  arising  out  of  proceedings  in  suits  in  com- 
mon-law courts,  or  in  suits  cognizable  at  law,  as 
distinguished  from  equity,  the  sworn  answer  of  the 
eontomner,  validly  denying  or  purging  the  contempt, 
is  conclusive.*'  Others  hold  that  the  denial,  under 
oath,  of  a  party  charged  with  contempt  is  not  con- 


.    8.   C. — Bx  p.   Thurmond,   17   S.   C. 

•  Wis. — Poertnor  v.  Rusael.  St  Wis. 
WI.  ^ 

Ehig. — Rex  V.  Horsley,  5  T.  R.  SSI, 
101  Reprint  202. 


'  Fa]  Slins,  In  Peo.  v.  Ball,  5  Cow. 
(N.  T.)  415,  the  party  charged  was 
in  custody,  and  the  court  directed 
that  InterroKatories  be  administered 
to  blm  on  the  attachment  at  the  jail 
t>r  a  commissioner. 

40.  fltate  V.  Matthews,  37  K  H. 
480:  Witter  v.  Lyon,  84  Wis.  5«4. 

40.  Parlchurst  v.  Kinsman,  18  F. 
Cm.  No.  10,750,  2  Blatchf.  76;  Brown 
v.  Andrews^  1  Barb.  (N.  Y.)  227; 
Albany  City  Bank  v.  Schermerhorn, 
J  Paige  fN.  Y.)  372,  38  AmQ  651 
(rev  on  other  grounds  10  Paige  263]; 
State  V.  Harris,  14  N.  D.  501,  105 
NW  621. 

fa]  latasDratoxlMi  iMUl  oomp*- 
tant. — In  a  proceeding  for  contempt 
in  a  civil  action  against  members 
dt  a  corporation  which  was  re- 
strained from  making  a  certain 
grant,  interrogatories  to  defendant 
aa  to  whether  or  not  such  corpora- 
tibn  passed  a  certain  vote'  to  effect 

Such  grant,  and  whether  or  not  de- 
endants  voted  for  the  passage 
thereof,  are  competent.  Peo.  v. 
Cbmpton,  8  N.  Y.  Super.  512  [aff  9 
N.  Y.   263,   69  AmD  636]. 

41.  In  re  Gonzales,  88  N.  J.  L. 
686,  S7   A  953. 

tal  nma  in  a  contempt  pro- 
ceeding (or  misconduct  before  the 
grand  jury,  interrogatories  asking 
defendant  If  be  had  used  ofTensive 
language  b^ore  the  grand  jury,  im- 
pugned the  methods  by  which  It  was 
conducting  an  investigation,  spoken 
disrespectfullv  of  and  to  the  grand 
jury,  or  had  been  called  to  order  by 
the  foreman  of  the  grand  jury,  were 
improper  as   InToIving  pure  conclu- 

fiona,     In   re  Oonzales,   88   N.   J.   t>. 
86,  97  A  953. 

43.  Herring  v.  Tylee,  1  Johns. 
Cas.  (N.  Y.)  31. 

44.  Jewett  v.  Drlnger,  27  N.  J. 
Kq.  871;  Peo.  v.  Ten  fiyck,  2  Wend. 
(N.  Y.)  617.  See  also  Allen  City 
Bank  V.  Schermerhorn,  9  Paige  (N. 
Y.')  372,  38  AmD  551  [rev  on  other 
grbunds  10  Paige  263]. 

45.  State  v.  Matthews.  37  N.  H. 
450;  Peo.  v.  Brown,  6  Cow.  (N.  Y.) 
41;  Herring  v.  Tylee,  1  Johns.  Cas. 
CN.  Y.)    31. 

■46;    Russell  V.  Wayne  Cir.  Judge, 


136    Mich.    624,    99  NW  8<4. 

47.  See  supra  J  104. 

48.  U.  S.— Holllngsworth  v.  Du- 
ane,  12  F.  Cas.  No.  6.616,  Wall.  Sr. 
77;  EIx  p.  Humphrey,  12  F.  Cas,  No. 
6,867,    2   Blatchf.    228. 

Cal. — In  re  Buckley,  69  CaL  1,  10 
P  69. 

111. — Steele  v.  Hohenadel,  141  III. 
A.   201    [aS  237  111.   229,   86  NB  717]. 

Iowa. — State  v.  Taylor  County 
Dlst.   Ct.,  124   Iowa   187,    99  NW  712. 

Kan. — State  v.  Anders,  64  Kan. 
742.   68  P  668. 

Mo. — State  V.  Shepherd.  177  Mo. 
206,   78  SW  79,  99  AmSR  624. 

Nebr. — Nebraska  Children's  Home 
Soc.  v.  State,  57  Nebr.  766,  78  NW 
267. 

N.  Y. — Peo.  V.  Murphy,  1  Daly 
462. 

Ont. — Reg.  V.  Howland.  11  Ont. 
633. 

[a]  JUBdavits  should  not  be  ex- 
cluded unless  Irrelevant,  where  the 
statute  provides  that  the  court  may 
receive  aflldavlta.  Peo.  v.  Murphy,  1 
Daly    (N.    Y.)    462. 

4B.  Metheany  v.  Kent  Cir.  Judge, 
142  Mich.   628,  106  NW  147. 

ra]  SvMivs  aflUavlt,/— Where  a 
defendant  charged  with  contempt 
for  failure  to  comply  with  an  order 
to  produce  the  books  of  a  corirara- 
tion  of  which  he  was  president  filed 
an  affidavit  stating  that,  since  the 
making  of  the  order,  he  had  not  had 
possession  or  control  of  any  of  the 
books,  that  he  had  endeavored  to 
comply  with  the  order,  but  had  been 
unable  to  do  so,  and  that  he  had 
been  informed  that  whatever  books 
were  in  existence  were  in  the  hands 
of  a  specified  person,  the  affidavit 
was  too  indefinite  and  evasive  to 
require  consideration  by  the  court. 
Metheany  v.  Kent  Cir.  Judge,  142 
Mich.    628,    106   NW   147. 

80.  Matter  of  Strong,  6  CityHall 
Rec  (N.  Y.)  8  (holding  that  the  affi- 
davit filed  in  answer  to  a  rule  to 
show  cause  is  to  be  taken  as  true, 
but  if  it  la  evasive  and  does  not 
meet  the  charge  alleged,  the  court 
will  require  defendant  to  answer 
interrogatories). 

81.  Tuttle  V.  Hutchinson,  173 
Iowa   503,    151   NW   846. 

8X  Toozer  v.  State,  5  Nebr. 
(Unofr.)    182,    97    NW   684. 

[a]  SllMioe  not  golden. — "When 
one  is  charged  formally  with  con- 
duct   amounting    to    a    contempt    of 


court  in  this  state,  and  is  brought 
before  the  court  to  purge  himself  of 
such  contempt,  'silence  is  not 
golden,'  and  defiantly  standing  mute 
in  the  face  of  solemn  and  grave 
charges  affecting  the  administration 
of  justice  does  not  and  should  not 
stay  the  sting  of  ber  avenging  lash." 
Toozer  v.  State,  5  Nebr.  fUnoft.) 
182,  97  NW  684,  686. 

83.  Field  V.  Chapman.  13  AbbPr 
(N.  Y.)  820,  22  HowPr  829  [aff  16 
AbbPr   4341. 

84.  Beatty  v.  Roberts,  126  Iowa 
619.  101  NW  462. 

88.  State  v.  Cape  Ffear  Lumber 
^o..   72  S.  C.   322.  61  SB  878. 

86.  U.  S.  V.  HuR,  206  Fed.  700: 
Kirk  V.  U.  S.,  192  Fed.  278,  112  CCA 
631;  Crook -v.  Peo.,  16  111.  634;  Peo. 
V.  Buconich,  199  111.  A.  410;  Peo.  v: 
Friedlander,  199  111.  A.  800:  Peo.  v. 
Samuel,  199  III.  A.  294;  Noble  Tp. 
V.  Aasen,  10  N.  D.  264,  86  NW  742: 
Coleman  v.  State,  121  Tenn.  1,  118 
SW  1045;  In  re  Underwood,  2 
Hnmphr.   (Tenn.)  48. 

67.  U.  S.— In  re  Perkins,  100  Fed. 
960;  In  re  May,  1  Fed.  737,  2  Flipp. 
662;  Vose  v.  Internal  Impr.  Fund, 
28  P.  Clas.  No.  17,008,  2  Woods  647; 
U.  S.  V.  Dodge.  25  F.  Cas.  No.  14,975, 
2  Gall.  813. 

Ala. — Livingston  v.  Lucas,  6  Ala. 
147. 

III. — ^Peo.  V.  Seymour,  272  IIL  295, 
111  NB  1008  [aft  191  111.  A.  3811; 
Oster  V.  Peo.,  192  111.  473.  61  NE 
469,  56  LRA  462;  Buck  V.  Buck,  60 
111.  105;  Crook  v.  Peo.,  16  III.  534; 
Peo.  V.  HlUe,  192  111.  A.  139;  Peo. 
v.  Orogan.  178  111.  A.  314;  Stull  v. 
Peo.,  178  111.  A.  512;  Perry  y.  Kauss, 
167  111.  A.  260;  Peo.  v.  Cochran.  149 
111.  A.  869;  Balrd  v.  Peo.,  184  111.  A. 
433;  Longenbook  v.  Peo.,  180  111.  A: 
320  (criminal  or  quasi-criminal  con- 
tempt); Early  V.  Peo.,  117  111.  A. 
608;  Welch  v.  Peo..  30  ni.  A.  399. 

Ind. — ^Baker  v.  State,  188  Ind.  1, 
108  NB  7,  LRA1915D  1061:  Shirk  v. 
Cox,  141  Ind.  301,  40  NB  750-  Stew- 
art V.  State.  140  Ind.  7,  39  NE  508: 
Firtiback  V.  State,  131  Ind.  804,  80 
NB  1088;  Wilson  v.  State.  67  Ind.  71; 
Burke  V.  State. '47  Ind.  528;  State  ▼. 
Earl,  41  Ind.  484;  Anderson  v.  Indi- 
anapolis Drop  Forging  Co.,  84  Ind. 
A.  100,  72  NB  277. 

Kan. — State  v.  Vincent,  46  Kan. 
618.   620.  26  P  939. 

Md.— Mnrdock's  C?ase,  2  Bland  461. 
20   AmD  381. 


For  l«t«ir  eaass,  d«v»lopmMita  and  diaaffea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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elnsivv,'*  eze«pt  whare  the  eontempt  is  erimmal  in 
eharaeter,'*  and  not  then  if  the  answer  states  facts 
whieh  are  inconsistent  with  his  avowed  purpose 
and  intention  as  stated  in  his  answer.""  In  the 
federal  eonrts"  and  in  some  of  the  states,  the  oom- 
mon-law  rule,  as  above  stated,  has  been  changed  by 
Btatote.**  A  diatinetion  has  been  drawn,  however, 
in  those  cases  where  the  contempt  depends  on  the 
intuit  of  ambii^ns  acts  or  statements  of  the  party 
ohaxged.**  Thus  in  libelous  publications  amounting 
to  a  contempt  of  court,  the  contemner's  sworn  an- 
swer denying  any  intent  to  commit  contempt  is 
generally  held  conclusive  where  the  article  is  not 
libelous  per  se,  or  is  susceptible  of  an  innocent 
meaning,  but  if  the  article  is  libelous  per  se  or 
incapable  of  an  innocent  meaning,  the  sworn  answer 


N.  H. — suite  V.  Matthews,  ST  N. 
H.    460. 

N.  J. — ^Vertlon's  App.,  (Sup.)  97  A 
78S;  In  re  Gonsalea,  88  N.  jT  L.  68<, 
144.    97   A  968    [clt  Cyc]. 

N.  T. — Jackson  V.  Smith,  6  Johns. 
116-  Peo.  V.  Few,  2  Johna  29*. 

N.  C. — In  re  Toung.  187  N.  C.  662, 
60  SE  Z29-  In  re  Robinson,  117  N. 
C.  683.  28  SB  463,  68  AmSR  696;  In 
re    Moore,    63  •  N.   C.    897. 

Pa. — Com.  V.  Bchmeck,  20  Pa.  Dist. 
919;  Thomas  y.  Cummins,  1  Yeates 
40:  Com.  V.  Snowden,  1  Brewst.  218. 

S.  C. — ^In  re  Corbln,  8  S.  C.  890. 

fa]  Vhe  ooaismaw^  testimoBT 
auar  oath  is  equivalent  to  a  sworn 
answer.  Peo.  v.  HlUe,  192  111.  A. 
189.  ■ 

S8.  Emery  v.'  State.  78  Nebr.  647, 
111  NW  374,  9  LRANS  1124;  In  re 
Bates,  66  N.  H.  825;  Coleman  v. 
State,   121  Tenn.  1,   118   SW   104E. 

W.  lioven  V.  Peo.,  158  111.  159,  42 
KE  S2  (holding  that  the  answer  Is 
conclusive  only  In  contempt  proceed- 
ings brouKht  to  vindicate  the  majesty 
of  the  law  or  the  dignity  of  the 
court,  and  not  in  procefdlngs  to  en- 
force  orders  and  decrees  as  part  of 
the  remedy  sought);  Fl-sh  v.  Fish, 
194  III.  A.  621:  Oehler  v.  Levy,  168 
111.  A.  41  laff  Si<  111.  178,  99  NE  912] 
(holdins  that,  if  the  contempt  Is 
civil  in  its  nature,  the  sworn  answer 
of  the  respondent,  although  prima 
facie  entitlintc  htm  to  a  discharge, 
does  not  require  that  the  court  enter 
a  discharge,  as  is  the  case  where  the 
contempt  is  criminal  In  character). 

ao.    Peo.  V.  Groran.  190  III.  A.  626. 

ai.  U.  S.  V.  Shipp,  203  IT.  S.  663, 
27  set  165.  61  U  ed.  319.  8  Ann(>s 
266:  U.  S.  V.  HufC,  208  Fed.  700;  Kirk 
V.  U.  S..  192  Fed.  278,  112  CCA  631: 
Pierce  v.  U.  S.,  87  App.  (D.  C.)  682 
[writ  of  certiorari  den  223  U.  S.  732. 
32  set  628.  6<  li.  ed.  634]. 

[a]  UootzliM  diaensssd. — In  TT.  S. 
V.  Shipp,  208  U.  S.  668,  S74,  27  SCt 
166.  61  L.  ed.  319.  8  AnnCas  266. 
Holmes;  J.,  said:  "It  Is  urged  that  the 
sworn  answers  are  conclusive,  that 
if  they  are  false  the  parties  may  be 
prosecuted  for  perjury,  but  that  in 
this  proceeding  they  are  to  be  tried. 
If  they  so  elect,  simply  by  their  oaths. 
.  .  .  On  this  occasion  we  shall 
not  go  into  the  history  of  the  notion. 
It  may  be  that  It  was  an  Intrusion 
or  perversion  of  the  canon  law,  as 
is  suggested  by  the  propounding  of 
interrogatories  and  the  very  phrase, 
purgation  by  oath  (Juramentum  pur- 
gatorium).  If  so.  It  Is  a  fragment 
of  a  system  of  proof  which  does  not 

Srevall  in  theory  or  as  a  whole,  and 
le  reason  why  it  has  not  disap- 
peared perhaps  may  be  found  In  the 
rarity  with  which  contempts  occur. 
It  may  be  that  even  now.  If  the  sole 
question  were  the  Intent  of  an  am- 
biguous act,  the  proposition  would 
apply.  But  in  this  case  It  Is  a  ques- 
tion of  personal  presence  and  overt 
acts.  If  the  presence  and  the  acts 
should  be  proved  there  would  be 
little  room  for  the  disavowal  of  In- 
tent. And  when  the  acts  alleged 
consist  In  taking  part  In  a  murder  It 
cannot  be  admitted  that  a  general 
denial  and  affidavit  should  dispose  of 


the  ease.  The  outward  facts  are 
matters  known  to  many  and  they 
will  be  ascertained  by  testimony  in 
the  usual  way." 

ea.  In  re  Buckley.  69  Cal.  1,  10  P 
69;  Marvin  v.  Polk  County  Dlst.  Ct., 
126  Iowa  366,  102  NW  119;  Drady  v. 
Polk  County  Dlst.  Ct..  126  Iowa  346, 
103  NW  116;  Herald-Republican  Pub. 
Co.  V.  Lewis.  42  Utah  188.  129  P  624. 

63.  U.  S.  V.  Shipp,  208  U.  S.  665, 
27  SCt  165,  51  L.  ed.  319,  8  AnnCas 
266;  Ex  p.  Nelson,  261  Mo.  68,  167 
SW  794.  See  also  Ray  v.  State, 
(Ind.>  114  NE  866  (holding  that.  If 
the  language  used,  not  In  court's 
presence,  permits  an  Innocent  con- 
struction. It  may  be  purged  by 
answer,  but  If  the  language  does  not 
admit  of  such  construction.  It  cannot 
be  explained). 

64.  Ind.— Ray  v.  State,  114  NE 
8«S;  Flshback  v.  State,  181  Ind.  304, 
30  NB  1088. 

Kan. — State  v.  Vincent.  48  Kan. 
618,  620,  26  P  989;  State  v.  Henthorn, 
46  Kan.  613,  26  P  937. 

La. — ^Terr.  v.  Nugent  1  Mart.  102, 
6  AmD  702. 

Mich.— In  re  Chadwick,  109  Mich. 
688,    97   NW   1071. 

Mont. — ^Terr.  t.  Murray,  7  Mont. 
261,  15  P  146. 

Nebr. — Rosewater  v.  State,  47  Nebr. 
630,  «S  NW  640;  Perclval  v.  State, 
46  Nebr.  741,  64  NW  221,  50  AmSR 
668. 

N.  T. — ^Peo.  V.  Few,  2  Johns.  290. 

fatMrtlon  as  eUment  of  oCeaa*  see 
supra  ±  61. 

68.  ni.— Peo.  V.  Wilson,  64  111.  196, 
16  AmR  528. 

Ky. — In  re  WooUey,  11  Bush  96. 

La. — Terr.  v.  Nugent,  1  Mart.  102. 
6  AmD  702. 

Mich.— In  re  Chadwiclc,  109  Mich. 
688,  67  NW  1071. 

Mo. — Ex  p.  Nelson,  261  Mo.  63,  167 
SW  794. 

N.  T.— Peo,  V.  Freer,  1  Cai.  518. 

[a]  Thus  (1)  It  has  been  said  that 
the  court  cannot  accept  "as  a  reason 
for  discharging  the  rule,  the  dis- 
claimer In  the  answers  of  any  Inten- 
tional disrespect  or  any  design  to 
embarrass  the  administration  of  Jus- 
tice. The  meaning  and  Intent  of  the 
respondents  must  be  determined  hy 
a  fair  Interpretation  of  the  lar^guage 
they  have  used.  They  can  not  now 
escape  responsibility  by  claiming 
that  their  words  did  not  mean  what 
any  reader  must  have  understood 
them  as  meaning."  Peo.  v.  Wilson, 
64  111.  196,  212,  16  AmR  628.  (2) 
While  the  sworn  answer  of  the  con- 
temner in  a  case  of  constructive  con- 
tempt denying  an  Intention  to  preju- 
dice the  court  Is  conclusive  on  the 
question  of  contemptuous  Intent 
where  the  publication  is  ambiguous. 
If  not  ambiguous  the  publisher  Is 
conclusively  intended  to  have  meant 
what  he  clearly  stated.  Ex  p.  Nel- 
son. 261  Mo.  63,  157  SW  794. 

66.  In  re  Robinson.  117  N.  C.  633, 
23  SE  453,  63  AmSR  696;  In  re  Moore, 
63  N.  C.  397  (both  cases  holding  that 
a   denial    of   intent   under   oath    will 

furge  the  contempt  for  the  publloa- 
ton  of  an  article  libelous  per  se). 

67.  V.    S.— In    re    Fellerman,    149 


has  generally  been  held  not  eonelusiv^^  atthongh 
in  some  cases  it  has  been  so  aeeepted."*  In  eases 
of  contempt  arising  out  of  canses  in  eqnity  the 
answer  of  the  contemner  is  not  conclusive  on  the 
question  of  contempt,"  and  a  defendant  is  not  eon- 
fined  to  his  own  answers  to  intem^atories,  but 
may  examine  witnesses  to  exculpate  himself.'*  So 
it  has  been  held  that,  where  the  matter  rests  in  the 
discretion  of  the  surrogate,  he  is  not  bound  to  ac- 
cept as  true  the  uncorroborated  assertions  of  a  de- 
faulting executor." 

[$  110]  N.  ETidence— 1.  In  OeoanL  In  case  of 
a  direct  contempt  the  court  may  determine  all  the 
necessary  facts  without  evidence  of  what  occurred 
in  court  otber  than  the  court's  judicial  knowlecfee,'* 
although  the  court  cannot  take  judicial  notice  of 

Fed.  244;  V.  S.  v.  Carroll,  147  Fed. 
947;  Employers'  Teaming  Co.  v. 
Teamsters  Joint  Council.  14-1  Fed. 
679  [rev  on  other  grounds  163  Fed. 
16.  89  CCA  494.  23  LRANS  129R 
(certiorari  den  214  TT.  S.  614,  29  SCt 
696,  63  L.  ed.  1068)];  U.  S.  v.  Deba. 
64  Fed.  724;  V.  8.  v.  Anonymous,  21 
Fed.   761. 

D.  C. — ^Movers  y.  Cnmmlngs,  17 
App.  269;  Tolman  v.  Leonard,  S  App. 

111. — ^Peo.  V.  Seymour,  272  111.  295. 
Ill  NE  1008  [afl  191  111.  A.  3811 
(answer  held  to  show  guilt  of  ac- 
cused); Buck  V.  Buck,  60  111.  108; 
Crook  T.  Peo.,  16  111.  634:  BtuU  ♦. 
Peo..  173  III.  A.  612;  Peo.  v.  toier,  161 
111.  A.  6. 

_  Ind. — Anderson  y.  Indianapolis 
Drop  Forging  Co.,  34  Ind.  A.  100,  T2 
NB  277.  '     ' 

Iowa.— Drady  v.  Polk  County  TAat,. 
Ct.,  126  Iowa  346,  102  NW  116. 

Md.— Murdochs  Case,  2  Bland  461, 
20  AmD  881. 

,_Maa8.— Cartwrtghffl  Case,  «4 
Masa  280. 

Miss. — O'Flynn  y.  State.  89  Miss. 
860,  48  S  82,  119  AmSR  727,  9  LRA 
NS  1119.  11  AnnCas  530. 

Mont. — Terr.  v.  Murray,  7  Mont. 
261,  15  P  146. 

Nebr. — Emery  y.  State.  78  Nebr. 
647,  111  NW  874,  9  LRANS  1124. 

N.  H.— In  re  Bates,  66  N.  H.  82»; 
State  y.   Matthews,   37  N.  H.  460.- 

N.  D.— Noble  v.  Aasen,  10  N.  t>. 
264,   86  NW  742. 

Okl. — Burnett  y.  State.  8  Okl.  Ct. 
639,  129  P  1110,  47  LRANS  1176. 

S.  C — State  v.  Cape  Fear  Lumbar 
Co.,  72  S.  C.  822,  61  SE  873. 

Tenn. — Coleman  v.  State,  Ifl  Tenn. 
1,  113  SW  1046;  In  re  Underwood.  2 
Humphr.  46. 

Tex. — Crow  v.  State,  24  Tex.  12. 

W.  Va. — State  v.  Harper's  Ferry 
Bridge  Co.,  16  W.  Va.  864. 

68.  Magennis  v.  Parkhurst,  4  N. 
J.  Bo.  483. 

6S.  In  re  Snyder,  103  N.  T.  178, 
8  NB  479. 

VO.  Ooodhart  v.  State,  84  Conn.  60, 
78  A  853,  AnnCasl912B  1297;  Peo.  v. 
HlUe,  192  111.  A.  189;  Peo.  y.  Stone. 
181  111.  476;  Burke  v.  Terr.,  8  Okl. 
499,  37  P  829. 


[a]    Svldaaoe  IMIA  Imdnri—nrta,— 

Where  the  contempt  charged  con- 
sists In  making  false  representations 
to  the  court  regarding  the  absence 
of  complaining  witnesses  In  a  crimi- 
nal case  called  for  trial,  and  the 
court  had  no  personal  knowledge  of 
the  falsity  of  the  representations, 
nor  of  the  Intention  or  motives  of 
the  party  in  making  them,  and  the 
record  does  not  show  that  defendant 
knew  that  the  representations  were 
false,  but  on  the  contrary,  defendant, 
under  oath,  stated  that  he  belleyed 
them  to  be  true  when  made  from 
what  witnesses  had  told  him  and 
from  what  he  had  learned  from  other 
sources,  otherwise  he  would  not  have 
made  them,  and  that  he  had  no  in- 
tention of  deceiving  or  misleading 
the  court,  and  no  interest  In  the  dis- 
position of  the  case,  the  testimony 
of  witnesses  brought  before  the  court 
and  the  reports  and  rumors  brotight 
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tfaeiaet  that  defendant  had  been  guilty  of  another 
qontempt  of  the  same  court  for.  which  he  had  been 
fatied  ai^d  found  guilty.^'  As  a  general  rule,  in 
eAses  of.  contempt  not  committed  in  the  presence  of 
the.  oourt,  the  evidence  admissible  should  be  only 
Buch  as  would  be  admissible  on  the  trial  of  an  in- 
dictment for  the  same  offense.'^  Statements  of  a 
-Witness  before  a  referee  in  proceedings  supplemen- 
tary' to  execution  may  be  used  as  admissions  against 
him'  in  contempt  proceedings."  It  has  been  held 
that  a  conviction  for  contempt  based  on  affidavits 
t^  not  a  deprivation  of  defendant's  constitutional 
pri^ege  to  meet  his  witnesses  face  to  face,'*  tind 
^hat  the  affidavits  on  which  a  warrant  is  issued  in 
contempt  proceedings  are  admissible  in  evidence 
bn  the  hearing;"  but  it  has  been  held  that,  where 
(I  ^opviction  for  contempt  might  subject  the  de- 
fendant to  imprisonment,  he  should  be  tried,  not  on 
ex!  parte  affidavits,  but  on  oral  Jtestimony  whether 


the  contempt  is  eivil  or  crimiaal'*  Proof  of  4mA- 
ters  alleged  in  the  application  and  admitted  in  the 
answer  are  admissible,''  and  sworn  answers  of  the 
party  are  evidence  in  his  faror."  Facts  ooenrring 
after  the  filing  of  the  motion  are  not  proper  evi- 
dence.'* Evidence  of  the  animus  of  one  charged 
with  contempt  may  sometimes  be  admissible,**  as 
where  the  alleged  contempt  consists  of  libelons 
publications,"  althou^  it  has  been  held  that,  while 
in  contempt  proceedings  based  on  libelous  publica- 
tions evidence  of  intent  is  admissible  in  mitigation 
of  punishment,**  it  is  not  admissible  aa  substantive 
evidence.**  Where  one  is  charged  with  contempt 
for  disobeying  an  order  to  perform  a  certain  act, 
evidence  of  the  necessity  for  its  performance  is  not 
admissible.** 

[i  111]  2.  Presnmptioiu  and  Bnrdea  of  Proof. 
A  defendant  in  contempt  proceedings  is  entitled  to 
the  presumption  of  innocence,**  and  the  burden  of 


to  h^B  notice  In  private  were  wholly 
'Inip^bper  to  be  considered,  although 
«ucb  reports  and  rumors  were  subse- 
vd'nently  made  to  apnear  in  the  record. 
Peo.  v.  BlUe,  192  III.  A.  139. 
\;^»1.  Myers  v.  State,  46  Oh.  St.  478, 
2k  NB  43,   16  AraSR  638. 

.  W.  .  .U.  S. — Hammond  Lumber  Co. 
.^.,  Salvors'  Pac.  Union.  167  Fed.  809. 
'  Conn.-rStato  v.  Howell,  80  Conn. 
«^t),  (S,  A  1057,  126  AmSR  141,  13 
AnnCas  501. 

,'  GFa.— In  re  Fite,  II  Oa.  ▲.  666,  76 
bXI  S97' 
,  .  Ill— iClirtBtensen    v.    Pea,    114    111. 

ATU.iiSrnt.in.  $54,  75  Nis  los,  108 

'AmSR  219.   3  AnnCas  966]. 
.,.Iowa. — Murphy  v.  ■Wright,  167  Iowa 
tlsr  148  NW  985. 

-Feltner  v.   Com.,   97    S'W   433, 
107  (evidence  of  means  used 
.tpi    prevent     testimony    admissible ) ; 
French  v.  Com.,  97  SW  427,  30  KyL 

Mias.— Durham  v.  State,   97  Miss. 
641)7  62  S  627. 
.,  N.  H,— In  re  Bates,  66  N.  H.  326. 

Utah. — Herald-Republican  Pub.  Co. 
y.  I,ewis,  42  Utah  188,  129  P  624. 

Va.— «ldd  V.  Virginia  Safe  Deposit, 
•tc  Corp.,  113  Va.  612,  76  SE  145. 

■W.   Va. — State  v.   Ralphsnyder,    >4 
W-  Va.  262.  12  SB  721. 

fat  SvlAenoe  li^i^^  fL^«»i,i^|^|^j, 
(1)  .'la  a  proceeding  to  punish  the 
editor  and  manager  of  a  newspaper 
Xor  contempt  for  publishing  articles 
tending  to  obstruct  the  administra- 
tion oC  justice  in  a  particular  case, 
.wkere  the  editor  testified  that  he  did 
not  know  of  the  publication  of  the 
airtlcles,  other  articles  relating  to  the 
aame  case  and  similar  In  their  nature 
to  those  complained  ot,  published  in 
jttt»  same  newspapers  during  his 
management  and  editorship,  but  be- 
tpre  tiie  .assignment  of  such  case  for 
trial,  were  admissible  as  tending  to 
contradict  his  testimony.  State  v. 
Howell.  80  Conn.  668,  69  A  1057,  125 
AmSR  141,  13  AnnCas  601.  (2)  On 
an  attachment  for  contempt  in  pub- 
lishing an  article  attacking  the  court 
of  ain>eal8,  a  suiisequent  article,  pub- 
llshea  by  respondent,  relating  to  the 
•ame  mibject  and  in  substance  re- 
peating the  offense,  was  admissible 
aa  bewng  on  his  intent.  In  re  Fite, 
11  Oa.  A.  666,  76  SB  397.  (3)  Where 
contempt  proceedings  in  which  con- 
spiracy la  charged  have  been  heard, 
the  ex'idence  taken  on  such  initial 
bearing  may  properly  again  be  con- 
.aidered  on  subsequent  like  contempt 
proceedings  in  the  same  case,  where 
it  appears  that  there  was  but  one 
entire  conspiracy  which  existed  and 
was  being  carried  on  during  the  en- 
tire period  covered  by  all  of  such 
contentpt  proceedings.  Chrlstensen 
V.  Peo.,  114  111.  A.  40  [arc  216  III.  364. 
.76  NB  108,  108  AmSR  219.  3  AnnCas 
266].  (4)  In  a  proceeding  to  punish 
at'  Juror  for  contempt  for  associa- 
tion   with    defendant's    brother    and 


witness,  evidence  as  to  his  previous 
expression  of  an  opinion  favorable  to 
defendant  was  admissible  to  explain 
and  give  color  to  the  alleged  mis- 
conduct. Murphy  v.  'WrlBht.  167 
Iowa  75,  148  NW  886.  (6)  The  fact 
that  affidavits  in  proceedings  for  con- 
tempt for  violating  an  ad  interim  In- 
junction Tiere  made  after  the  grant 
of  the  injunction,  and  before  pro- 
ceedings to  attach,  did  not  render 
them  inadmissible,  in  that  they  were 
entitled  in  the  main  case  and  were 
made  before  tlie  proceedings  in  at- 
tachment. Falls  City  Mfg.  Co.  v. 
Athens  Coca-Cola  Bottling  Co.,  ISO 
Oa.  559.  61  SB  230. 

73.  Parks  v.  Johnson,  86  Iowa 
475,  53  NW  285. 

74.  O'Nell  V.  Peo.  113  111.  A.  195. 

75.  State  v.  Harris,  14  N.  D.  601. 
106  NW  621.  And  see  Warner  v. 
Martin,  124  Oa.  387,  52  SB  446.  4 
AnnCas  180  (holding  that,  in  a  pro- 
ceeding for  contempt  for  the  viola- 
tion of  an  injunction,  affidavits  are 
admissible  to  prove  the  fact  of  vio- 
lation). 

7«.  New  Jersey  Patent  Co.  v. 
Martin,  166  Fed.  1010;  Staley  v. 
south  Jersey  Realty  Co..  83  N.  J.  Bq. 
3()0,    90  A    1042.   AnnOsl916B   966. 

(a]  A  jnuiltiv*  order  of  a  oonrt  of 
oliaaosTy  la  a  criminal  coataiapt  pro- 
oeedlBf  win  be  set  aside  when  made 
on  ex  parte  affidavlta  Staley  v. 
South  Jersey  Realty  Co.,  83  N.  J.  Bq. 
300,  90  A  1042,  AnnC:asl916B  956. 

77.  Peo.  V.  Seymour,  272  111.  295, 
111  NB  1008:  Carnahan  v.  Carnaban, 
143  Mich.  390,  107  NW  73.  114  AmSR 
660,  8  AnnC;as  6i  (holding  that, 
where.  In  a  proceeding  for  a  crim- 
inal contempt  to  enforce  a  portion  of 
a  divorce  decree  requiring  the  wife 
to  pay  certain  money  to  her  hus- 
band, the  husband's  trustee  in  bank- 
ruptcy was  made  a  party  to  the  ap- 
plication, and  his  relationship  to  the 
cajse  was  alleged  in  the  application 
and  admitted  In  the  answer,  the  ad- 
mission of  proof  thereof  was  not 
error). 

[a]  Answer  as  svldenoa.— 'Where 
an  attorney  for  defendant  in  a  writ 
of  restitution  was  charged  with  con- 
tempt, in  that,  with  notice  and 
knowledge  of  its  existence  and  that 
a  deputy  bailiff  had  dispossessed  de- 
fendant thereunder,  without  leave  of 
court,  he  advised  defendant  to  re- 
possess herself  of  the  premises  by 
force  and  to  withhold  possession 
from  plaintiff  and  the  bailiff,  which 
defendant  did,  holding  possession 
until  she  was  again  dispossessed  by 
the  bailiff,  the  answer  or  the  accused 
was  held  to  show  that  he  committed 
part  of  the  acts  charged,  showing 
himself  guilty.  Peo.  v.  Seymour,  272 
111.  295,  111  NB  1008. 

78.  In  re  Pitman,  12  F.  Cas.  No. 
11,184,  1  Curt.  186;  Albany  aty 
Bank  v.  Schermerhorn,  9  Paige  (N. 
T.)    372,   377,    38    AmD    651    [rev    on 


other  grounds  10  Paige  263]  (where 
the  court  said  that  in  contempt  pro- 
ceedings "the  defendants  are  en- 
titled to  the  benefit  of  their  answers 
to  interrogatories,  to  disprove  the 
alleged  contempt,  so  far  as  they  will 
go:  subject  to  be  contradicted  by  the 
affidavits  or  other  evidence  of  the 
prosecutor").  But  compare  Carson 
V.  Ennis,  (Oa.)  92  SB  221  (where 
defendant  was  privileged  to  make  a 
statement  not  under  oath). 
^_79.  Matter  of  Amerman,  2  NTSt 
266. 

SO.  In  re  Noyes,  121  Fed.  209.  67 
CCA  446  (holding  that  Jn  proceedings 
for  contempt  of  court  in  refusing  to 
obey,  and  in  obstructing  the  execu- 
tion of  writs  of  supersedeas  granted 
by  it,  evidence  of  the  relation  of  the 
respondents  to  the  litigation  or  the 
parties  concerned,  and  showing  other 
acts  of  misconduct  on  their  part  in 
relation  thereto  besides  those 
charged,  is  admissible  to  show  their 
animus  and  motives,  and  to  char- 
acterize their  action).  And  see  Wll- 
liim  Rogers  Mfg.  Co.  v.  Rogers,  38 
Conn.  121  (holding  that  in  a  pro- 
ceeding for  the  violation  of  a  tem- 
porary Injunctich.  evidence  of  acts 
of  contempt  other  than  those  charged 
is  in  general  inadmissible,  but  ma^ 
be  admitted  where  the  accused  seeks 
to  mitigate  his  offense  by  showing 
that  he  acted  under  an  innocent  mis- 
take, for  the  purpose  of  showing  the 
spirit  In  which  the  acts  charged  were 
committed). 

81.  Henry  v.  Bills,  49  Iowa  206. 
See  also  In  re  Gompers,  40  App.  (O. 
C.)  292  (where  the  officer  of  a  labor 
organisation,  who  had  been  enjoined 
from  boycotting  the  business  of  an 
employing  manufacturer,  or  from 
any  reference  to  such  manufacturers 
relating  to  organized  labor,  subse- 
quently published  defiant  articles 
calling  attention  to  the  fact  that  the 
boycott  had  been  waged,  etc,  and 
discussing  the  injunction,  was  held 
guilty  of  contempt,  although  it  did 
not  appear  that  the  boycott  there- 
after continued,  the  court  saying 
that  it  was  evident  that  the  inten- 
tion of  the  respondents  was  not  to 
respect  the  order  of  the  court). 

82.  Bx  p.  Nelson,  251  Mo.  63,  167 
SW  794;  Herald-Republican  Pub.  Co. 
V.   Lewis.  42  Utah  188,   129   P   824. 

83.  Ex  p.  Nelson,  251  Mo.  63,  167 
SW   794. 

84.  Haverstraw  v.  Bckerson,  158 
App.  Dlv.  419,  148  NTS  667  (holding 
that,  in  contempt  proceedings  for  the 
disobedience  of  an  order  requiring 
defendant  to  fill  an  excavation  on 
his  land  so  as  to  furnish  lateral  sup- 
port for  a  street,  evidence  as  to  the 
necessity  for  the  fill  is  inadmissible). 

88.  U.  S. — Jones  v.  U.  S.,  209  Fed. 
686,  126  OCA  407:  Garrlgan  v.  U.  S.. 
163  Fed.  16.  89  CCA  494.  23  LRANS 
1296  [certiorari  den  214  U.  S.  514,  29 
set   696,   63   L.  ed.  1063];   Hatfield  v. 
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proof  is  on  the  complainant;*'  but  -where  the  con- 
t«inpt  is  b^sed  on  a  failure  to  comply  -with  the 
court's  order,  it  is  not  necessary  to  introduce  the 
order  in  evidence,  but  judicial  notice  of  it,  will  be 
taken."  If,  ho-«^/Bver,  an  affirmative  defense  is  set 
up  or  called  for,  the  burden  is  on  defendant  to  sus- 
tain it.**  Thus,  in  contempt  proceedings  for  fail- 
ure to  comply  with  an  order  to  produce  bopks  or 
papers,  the  burden  is  on  defendant  to  shew  facts 
excusing  his  default.**  It  has  also  been  held  that, 
when  the  alleged  contempt  consists  in  knowingly 


practicing  a  fraud  on  the  court,  defendaat  will  not 
be  presumed  innocent  simply  because  all  of  his 
dealings  in  connection  with  the  fraud  cannot  be 
shown.^  And  since  contempt  proceedings  are .  in 
their  nature  criminal,'^  presumptions  and  intend- 
ments will  not  be  indiilged  to  sustain  a  conviction.^ 
[$  112]  3.  Suffidmcy.  The  evidence  must  clearly 
show  that  a  contempt  has  been  committed.^  It  is 
generally  held,  therefore,  that  the  g^uilt  m-nst  be  es- 
tablished by  clear  and  satisfactory  evidence,**  a 
mere   preponderance    of    evidence    not    being   suf- 


Kinsr.  181  Fed.  791;  Ridhards  v.  U.  8., 
126  Fed.  105.  61  CCA  161. 

Mo. — Gardner  v.  Springfield  Qas, 
etc..  Co.,  154  Mo.  A.  666,  13S  SW  1023. 

N.  J. — Oscar  Barnett  Fdy.  Co.  v. 
Crowe,    (Ch.)   74   A  964. 

N.  Y.— Matter  of  MoCormlck,  132 
App.  Div.  921,  117  NTS  70  [aS  196 
N.  Y.  571  mem,  90  NE  1161  meml; 
Johnson  v.  Austin,  76  App.  Dlv.  312, 
78  NYS  501:  Harris  v.  Cluk,  10  How 
Pr  41B. 

Oh. — Tracy  v.  State,  28  Oh.  Clr.  Ct. 
453 1  Hunt  V.  State,  27  Oh.  Cir,  Ct.  16. 

8.  C. — State  v.  Farnum,  78  S.  C. 
193.  63  SB  85. 

Tenn. — State  v.  Daugherty,  181 
SW  974;  Kornlk  v.  Kornlk,  3  Tenn. 
Civ.  A.    41,   44    rclt  Cycl. 

Utah. — Herald-Republican  Pub.  Co. 
T.  Lewla,  42  Utah  188,  129  P  (24. 

86.  See  cases  supra  note  85. 

[a]  Tbm  tazdaa  la  om  tb*  atata, 
where  one  Is  charged  In  an  affidavit 
for  contempt  with  Intent  to  Interfere 
with  judicial  action,  to  show  such 
Intent.  Herald-Republican  Pub.  Co. 
V.  L«wis,  42  Utah  188,  129  P  624. 

87.  Nichols  V.  Qulnn.  94  Kan.  742, 
147  P  1108. 

88.  TT.  S. — In  re  Cashman,  168 
Fed.  1008;  Ix>ndon  Guarantee,  etc., 
Co.  V.  Doyle,  134  Fed.  125. 

Me.— Call  V.  Pike.  66  Me.  350. 

Minn. — State  v.  O'Brien,  87  Minn. 
161.  91  NW  2»7. 

N.  Y. — Slackman  v.  Kaufman,  160 
NYS  786;  Baker  v.  Stevens,  10  Abb 
PrNS  1. 

N.  D. — state  V.  Nelson,  29  N.  D. 
155,  160   irW  867. 

Okl. — St.  Louis,  etc.,  R.  Co.  V. 
State.   26   Okl.  764.   110  P  759. 

Tenn. — Kornlk  v.  Kornlk,  3  Tenn. 
ClT.  A.  41,   44  Iclt  Cyc). 

Wash. — Croft  v.  Croft,  77  Waah. 
620,  188  P  S  (inability  to  comply 
with  decree  for  support  of  children). 

[a]  nnM,  (1)  where  a  witness  re- 
fuses to  give  his  deposition  and  re- 
lies on  the  personal  disdualiflcatlon 
of  the  magistrate,  the  burden  is  on 
him  to  snow  the  disqualification. 
Call  V.  Pike.  68  Me.  217.  (2)  Where 
one  moves  to  set  aside  an  attach- 
ment for  irregularities  or  defects  in 
the  proceedings,  he  must  show 
afflrmatively  the  defect  or  omission, 
in  order  to  throw  on  the  other  party 
the  burden  of  showing  that  the  pro- 
ceedings are  regular.  Baker  v.  Ste- 
phens, 10  AbbPrNS   (N.  Y.)    1. 

[b]  Ska  bnzden  of  pro>vliic  ta- 
santtjr  pleaded  as  a  defense  to  a 
criminal  contempt  is  on  defendant. 
In  re  Cashman,  168  Fed.  1008. 

[c]  Bafnaal to  esplalB. — (l)  Where 
defendant  was  alleged  to  be  in  con- 
tempt for  the  publication  of  a  li- 
belous article,  the  burden  of  proof 
required  of  him  to  show  the  truth 
of  the  charges  made  was  not  met  by 
his  statement:  "I  decline  to  state 
from  what  source  or  authority  or 
Information  I  obtained  the  facts  or 
inference  leading  me  to  believe  the 
same  to  be  true,  for  the  reason  that 
It  waa  a  privileged  communication." 
State  V.  Nelson,  29  N.  D.  155,  163,  160 
NW  267.  (2)  And  it  has  been  held 
that  an  officer  accused  of  contempt  in 
giving  information  of  the  Issuance 
of  a  criminal  warrant  who  refuses 
to  explain  suspicious  circumstances 
cannot  claim  the  benefit  of  the  ao- 
•olute  presumption  of  innocence  ac- 
corded persons  accused  of  crime  who 
refuse  to  teatlfy.  State  v.  O'Brien, 
87  Minn.   1«1,   91   NW  297. 


89.  London  Guarantee,  etc.,  Co.  v. 
Doyle,  134  Fed.  125;  Fenlon  v.  Demp- 
aey,  50  Hun  131,  2  NYS  768.  IB  NY 
ClvProc  393,  22  AbbNCas  114;  Lon- 
don Guarantee,  eta,  Co.  v.  Doyle,  14 
Pa.  Dlst.  19. 

90.  In  re  Westminster  Realty 
Corp.,  123  App.  Div.  597,  108  NYS 
651  (holding  that  courts  may  make 
legitimate  inferences  of  fact,  and  in 
contempt  proceedings  for  furnishing 
straw  bonds  in  proceedings  to  dis- 
charge a  mechanic's  lien,  defendants 
are  m>t  to  be  presumed  innocent  of 
fraud  simply  because  all  the  details 
of  their  dealings  wlfh  the  person  fur- 
nishing the  fraudulent  bonds  cannot 
be  shown). 

91.  See  supra  i   81, 

9S.    Crites  V.   State,  74  Nebr.  687. 

105  NW  469:  Hydock  v..  State.  59 
Nebr.  296,  80  NW  902;  Wilcox  v. 
SUte,  46  Nebr.  402,  64  NW  1072; 
Hawes  v.  SUte,  46  Nebr.  149,  64  NW 
699;  Zimmerman  v.  State,  46  Nebr. 
18.  64  NW  376;  O'Chandler  v.  State, 
46  Nebr.  10,  64  NW  373. 

98.  U.  S. — In  re  Romine,  138  Fed. 
837;  Richards  v.  U.  S.,  126  Fed.  105, 
61  CCA  161;  Woodruff  v.  North 
Bloomfleld  Gravel  Min.  Co.,  45  Fed. 
129;  In  re  Judson,  14  F.  Caa.  No. 
7.663.  3  Blatchf.  148;  King  v.  Ohio, 
etc,  R.  Co.,  14  F.  Caa.  No.  7,800.  7 
Blss.  629.  .   . 

Ark. — Polndexter  v.  State.  109  Ark. 
179,  159  8W  197,  46   LRANS  517. 

dal. — Ctole  V.  San  Joaquin  County 
Super.  Ct.,  28  Cal.  A.  1,  151  P  169. 

Colo. — ^In  re  Smith,  64  Colo.  486, 
131  P  277;  Peo.  v.  Norton.  44  Colo. 
263.   104   P  606. 

Ga. — Wardlaw  v.  Herrington,  126 
Oa.  828.  54  SB  699;  Dobba  v.  State, 
65   Oa.   272. 

Ida. — McDougall  v.  Sheridan,  23 
Ida.  191.  128  P  954. 

111.— Peo,  V.  Diedrich,  141  111.  665, 
30  NB  1038:  Peo.  v.  Buoonich,  199 
III.  A.  410;  FreelB  v.  Freels,  195  111. 
A.  119;  Peo.  V.  Orogan,  190  111.  A. 
626;  Hamilton  v.  Peo..  163  HI.  A.  541; 
Peo.'  V.  Savage,  162  111.  A.  145. 

Iowa. — ^Keenhold  v.  Dudley,  151 
NW  1076;  Sawyer  v.  Hutchinson.  149 
Iowa  98,  127  NW  1089;  Wells  v.  Polk 
County  Dist.  Ct.,  126  Iow£^  340.  102 
yrW  106. 

Ky. — Brannon  v.  Com..  162  Ky.  360. 
172  SW  703,  LRA1915D  569;  Louis- 
ville, etc.,  R.  Co.  V.  Com.,  103  SW 
269.   31   KyL  729. 

Mich. — VeiTlank  v.  Hall.  21  Mich. 
469. 

Miss. — ^Magee  v.  State,  99  Misa.  83, 
fi4  S  802 

Mont.-^tate  v.  Tenth  Judicial 
Dist.  Ct.,  61  Mont.  195,  149  P  973. 

Nebr. — Terry  v.  State,  77  Nebr.  612, 
110  NW  733. 

N.  J. — -VPhite  v.  White.  (Ch.)  62  A 
430;  Probaaco  V.  Probasco.  30  N.  J. 
Bq.  61 ;  Ma8«nnis  v.-  Parkhurst,  4  N. 
J.  Kq.   433. 

N.  Y.— Slater  v.  Merritt,  75  N.  Y. 
268 ;  Greenberg  v.  Polansky,  140  .App. 
Plv.  326,  125  NYS  176;  Saal  v.  South 
Brooklyn   R.  Co..   122  App.   Dlv.   364. 

106  NYS  996;  Maine  Products  Co.  v. 
Alexander,  115  App.  Div.  475,  101 
NYS  464;  DInsmoore  v.  Commercial 
Travellers'  Assoc,  60  Hun  576,  14 
NYS  676;  Peo.  v.  Alberty,  11  Wend. 
160. 

N.  C— In  re  Patterson,  99  N.  C.  407, 
6  SB  643. 

N.  D.— State  V.  Harris,  14  N.  D. 
501,  507.  106  NW  621  [cit  CycJ. 

Okl.— Overton  v.  State,  7  Okl.  Cr. 


203,  114  P  1132.  128  P  176. 

Pa. — Bridgewater  v.  Beaver  Valley 
Tract.  Co.,  27  Pa.  Co.  328. 

Philippine.— Gsell  v.  Veloso,  7  Phil- 
ippine 130. 

S.  D. — Burdick  v.  Marshall,  8  S.  D. 
308.  66  NW  462. 

UUh. — In  re  Hoover.  44  Utah  476, 
141  P  161;  G«ddes  v.  North  Ogden 
Irr.  Co..  33  Utah  466.  94  P  822. 

B.  C. — In  re  Scaife.  6  B.  C.  IBS.     . 

N.  B.— Snowball  v.  Sullivan,  42  N. 
B.  318. 

Ont. — Reg.  V.  Woodyatt,  27  Ont 
lis.  ^ 

"Before  inflicting  any  punishment 
on  appellant,  it  should,  therefore, 
clearly  appear,  inasmuch  as  the  aot 
constituting  the  alleged  contempt  oc- 
curred out  of  the  presence  of  the 
court,  that  he  was  actuated  by  some 
malevolent  Intention  to  lower  or  aas- 
Ball  the  dignity  of  the  court,  or  w*lr 
fully  and  knowingly  Interfered  with 
the  administration  of  justice."  Pow- 
ers V.  Peo..  114  111.  A.  323.  826. 

94.  Cal, — In  re  Buckley,  69  Cal. 
1.  10  P  69;  In  re  Taylor,  2  C!al.  Un- 
rep.  Cas.  648.  10  P  88. 

Conn.— Sherwood  v.  Sherwood.  32 
Conn.  1. 

111. — ^Peo.  V.  Grogan.  178  111.  A.  314; 
Oehler  V.  Levy.  168  111.  A.  41  taft  266 
111.  178.  99  NE  9123   (civil  contempt). 

Iowa. — Wells  v.  Polk  County  Dist. 
Ct..  126  Iowa  840.  102  NW  106. 

Minn. — Benbow  v.  Kellom,  62  Minn. 
433.   64  NW  482. 

N.  H. — In  re  Bates.  56  N.  H;  325; 
Hall  v.  Young,  87   N.  H.  134. 

N.  J.— State  V.  Raborg.  6  N.  3.  L. 
645;  Probasco  v.  Probasco,  90  N.  i. 
Bq.  61. 

N.  Y.— Sutton  V.  Davis,  64  N.'  T. 
633;  Snow  v.  Shreffler,  148  App.  Bt«. 
422.  132  NYS  895;  Peo.  v.  Platzek;  133 
App.  Div.  26.  117  NYS  852  (criminal 
contempt):  Matter  of  Westminster 
Realty  Corp..  123  App.  Dlv.  797,  108 
NYS  561  (evidence  sufficient);  jack- 
son  V.  Virgil.  3  Johns.  188. 

N.  D.— State  V.  Harris.  14  N.  D. 
601.  607.  105  NW  621  [clt  C^c]. 

Or. — State  v.  Small.  49  Or.  695,  90 
P  1110. 

Tenn. — Harwell    v.    State,    10    Lea 

W.  Va.— State  v.  Ralphsnyder,  84 
W.  Va.  352.  12  SB  721:  State  v.  Cun- 
ningham. S3  W.  Va.  667.  11  SB  7«. 

[a]  A  prima  faoie  ease  of  ooa- 
taaupt  of  court  by  attempting  to  cor- 
ruptly Influence  a  Juryman  in  a  pend- 
ing cause  is  established  where  it 
shows  that  two  days  before  the  trial 
of  the  cause,  in  regard  to  which  the 
alleged  influence  was  sought  to  be 
used)  defendant  called  twice  at  the 
residence  of  one  of  the  Jurors  and 
expressed  to  members  of  his  family 
a  desire  to  see  him.  the  juror  him- 
self not  being  at  home  at  the  time, 
that  thereupon  the  juror  went  to  de- 
fendant's place  of  business  to  know 
what  he  desired:  that  defendant  then 
stated  to  him  that  there  was  a  man 
in  trouble;  that  a  railroad  company 
was  trying  to  down  him;  and  that 
the  Juror  then  stated  that  he  was  on 
the  jury,  and  could  not  talk,  and 
walked  out  of  the  place  of  business. 
The  case  referred  to  was  one  of  em- 
bezzlement, and  it  was  shown  that 
defendant  was  personally  and  inti- 
mately acquainted  with  the  accused, 
that  on  the  trial  of  the  case  he  had 
testified  on  behalf  of  the  accused  as 
to  his  honesty  and  good  character. 
and  that  In  his  teatimany  in  this  case 
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fleient,**  although  the  mie  does  not  seem  to  be  of 
oni venal  application;**  and  a  conviction  for  con- 
tempt in  violating  an  order  has  been  sustained, 
although  the  evidence  was  said  by  the  court  to  be 
"directly  in  conflict"*^  Many  cases  insist  that 
the  accusations  must  be  supported  by  evidence  sof- 
fieient  to  convince  the  minds  of  the  triors  beyond  a 
reasonable  doubt  of  the  actual  guilt  of  the  accused,** 
especially  in  cases  of  criminal  contempt."  It  has 
also  been  held  that,  where  the  contempt  arises  from 
a  failure  to  obey  an  order  to  pay  money,  defeiidant 
should  not  be  convicted  where  the  evidence  leaves 
it  doubtful  as  to  his  present  ability  to  comply  with 
the  order.*  With  respect  to  the  sufSciency  of  evi- 
dence to  establish  guilt  in  contempt  proceedings  for 
violating  an  injunction,  it  has  been  said  that  a  sus- 
picion, however  strong,  that  def«idant  had  knowl- 
edge of  what  the  injunction  prohibited  cannot  be 


aoc^ted  as  proof;'  but  there  is  an  irreconcilable 
conmet  of  judicial  opinion  as  to  the  suf&ciency  of 
evidence  where  the  contempt  is  based  on  the  vio- 
lation of  an  injunction,^  some  cases  holding  that  the 
guilt  of  defendant  must  be  established  beyond  a 
reasonable  doubt,*  and  that  a  conviction  resting  on 
ex  parte  affidavits  will  be  set  aside,"  while  others 
hold  that  a  preponderance  of  evidence  as  in  other 
civil  cases  is  si^eient.* 

[$  113]  0.  Hearing  and  Determination^ — ^1. 
Bight  of  Hearing.  As  contempt  proceedings  .are 
generally  regarded  as  in  their  nature  criminal,'  and 
as  the  questions  at  issue  are  questions  of  fact,*  it  is 
a  general  rule  that  a  party  charged  with  constructive 
contempt  must  be  given  an  opportunity  to  be  heard 
in  his  own  defense  before  punishment  can  be  in- 
flicted.**   In  some  states,  and  by  virtue  of  constitu- 


he  had  denied  calUnK  at  the  house  of 
the  Juror,  and  defendant  made  no  at- 
tempt to  break  the  force  of  this  tes- 
timony. McCauUy  v.  U.  S.,  26  App. 
(D.  C.)  iO*. 

es.  See  cases  supra  note  94;  and 
infra  text  and  note  88. 

96.  In  re  McCormlck,  1S2  App. 
Div.  921,  117  NTS  70  [aft  19«  N.  Y. 
871  mem,  90^NE  1161  meml  (holding 
that  in  oontempt  proceedings  the 
person  proceeded  against  Is  entitled 
to  the  Deneflt  of  any  doubt  which 
may  exist  by  reason  of  the  form  of 
the  statute  under  which  punishment 
is  Invoiced,  or  in  the  form  of  the 
order  which  it  Is  claimed  he  had  dis- 
obeyed, so  far  as  a  doubt  is  thus  cast 
on  the  fact  of  the  prohibition  of  an 
act  claimed  to  have  been  committed; 
but  as  to  the  degree  of  proof  the 
civil  character  of  the  proceeding  con- 
trols, and  while  the  fact  to  be  proved 
may  Involve  the  finding  of  the  com- 
mission of  a  crime,  the  fact  is  to  be 
determined  on  the  preponderance  of 
the  evidence,  giving  proper  regard  to 
the  existence  of  the  presumption  of 
innocence). 

•7.    Crawford  v.  Manning,  12  Oa. 

A.  64.  67,  76  SE  771.  .    ^     ^_ 
•8.     U.   S. — Schwarti  v.   tJ.   S..   217 

Fed.  8C6,  133  CCA  676;  Jones  v.  U.  S., 
209  Fed.  686,  126  CCA  407;  In  re 
Cashman.  168  Fed.  1008:  U.  S.  v.  Car- 
roll, 147  Fed.  947:  V.  S.  v.  Jose.  63 
Fed.  961;  Accumulator  Co.  v.  Consol- 
idated Blectrlc  Storage  Co.,  63  Fed. 
793;  Blrdsell  v.  Hagerstown,  etc., 
Mfg.  Co.,  3  F.  Cas.  No.  1.4S6,  1 
Hughes  69:  In  re  Judson,  14  F.  Cas. 
No.  7,663,  8  Blatchf.  148. 

III.— Peo.  V.  HlUe,  192  111.  A.  139; 
Holllster  v.  Peo.,  116  III.  A.  338. 

Nebr. — Connell  v.  State,  80  Nebr. 
296.  114  NW  294. 

N.  J. — Oscar  Barnett  Fdy.  Co.  v. 
Crowe,  (Ch.)  74  A  964. 

N.  Y. — Saal  v.  South  Brooklyn  R. 
Co.,  122  App.  Div.  364,  106  NTS  996; 
Johnson  v.  Austin,  76  App.  Div.  312, 
78  NTS  601;  Weeks  v.  Smith,  3  Abb 
Pr  211;  Potter  v.  Low,  16  HowPr 
649. 

Wash. — State  v.  Haseltine,  82 
Wash.  81,  143  P  436. 

W.  Va.— State  v.  Davis,  60  W.  Va. 
100,  40  SB  331;  State  y.  Balphsnyder, 
84  W.  Va.  352,  12  SB  721. 

N.  B.— -Snowball  v.  Sullivan,  42  N. 

B.  318. 

[a]  DoaW  In  faot  or  la  law«— 
Where  a  reasonable  doubt  in  fact  or 
in  law  exists  as  to  the  guilt  of  one 
of  constructive  contempt  for  Inter- 
fering with  the  due  administration 
of  Justice,  the  doubt  must  be  re- 
solved in  his  favor,  and  he  must  be 
acquitted.  Oscar  Barnett  Fdy.  Co.  v. 
Crowe.  (N.  J.  Ch.)  74  A  964;  State  v. 
Haseltlne.  82  Wash.  81,  143  P  436. 

M.  Hanley  v.  Pacific  Live  Stock 
Co..  234  Fed.  622.  148  CCA  288:  Oates 
V.  U.  S.,  233  Fed.  201,  147  CCA  207. 
See  also  Gompers  v.  Buck's  Stove, 
etc.,  Co.,  221   U.  S.   418,  444,   31   SCt 


492,  66  L.  ed.  797,  84  LRANS  874 
(where  the  court  said:  "Without  de- 
ciding what  may  be  the  rule  in  civil 
contempt.  It  is  certain  that  In  pro- 
ceedings for  criminal  contempt  the 
defendant  Is  presumed  to  be  Innocent, 
he  must  be  proved  to  be  guilty  be- 
yond a  reasonable  doubt"). 

1.    In  re  Davison,  143  Fed.  673. 

a.  Long  V.  Bricklayers',  etc..  In- 
ternational Union,  17  Pa.  Dtst.  984. 

3.  See  supra  I  81. 

4.  General  Eaectrlc  Co.  v.  Mc- 
Laren, 140  Fed.  876;  Bullock  Electric, 
etc.,  Co.  v.  Westingh6use  Eaectrlc, 
etc.,  Co.,  129  Fed.  106.  68  <X;A  607 
rcertiorarl  den  194  U.  S.  636,  24  SCt 
859,  48  L.  ed.  1160];  Accumulator  Co. 
V.  Consolidated  Electric  Storage  Co., 
53  Fed.  793:  Celluloid  Mfg.  Co.  r. 
Chrollthlan  Collar,  etc.,  Co.,  24  Fed. 
586. 

6.  Staley  v.  South  Jersey  Realty 
Co.,  83  N.  J.  Eq.  300,  90  A  1042,  Ann 
Casl916B  965. 

e.  Hake  V.  Peo.  230  111.  174,  82  NB 
661;  McBrlde  v.  Peo.,  225  111.  315,  80 
NE  308;  Flannery  v.  Peo.,  226  111.  62, 
80  NB  60. 

7.  Xeariaf  «a  the  appUeatlon  see 
supra  }   99.     ' 

8.  See  supra  I  81  text  and  notes 
97,  98. 

9.  Burke  v.  Terr.,  2  Okl.  490,  37  P 
829;  State  v.  McKlnnon,  8  Or.  487. 

l6.  U.  8.— Ex  p.  Savin,  ISl  U.  S. 
267,  9  SCt  699,  33  L.  ed.  160;  In  re 
Cole,  144  Fed.  392,  76  CCA  380:  In  re 
Davison,  143  Fed.  673;  In  re  Acker,  66 
Fed.  290;  In  re  Pltmcm,  19  F.  Cas.  No. 
11,184,  1  Curt.  186. 

Cal. — Tomsky  v.  San  Francisco 
Super.  Ct.,  131  Cal.  620,  S3  P  1020; 
McClatchy  v.  Sacramento  County  Su- 
per. Ct.,  119  Cal.  413,  61  P  696,  39 
LrA  691;  In  re  Foote,  76  Cal.  648,  18 
P  678;  Reymert  v.  Smith,  6  Cal.  A. 
380,  90  P  470. 

Colo.— Stldger  v.  Peo.,  4<  Colo.  49, 
102  P  745. 

Conn. — Welch  v.  Barber,  52  <3onn. 
147,   52  AmR  667. 

Fla. — ^Palmer  v.  Palmer,  86  Fla. 
386,  18  S  720. 

Ga. — Wheeler  v.  Thomas,  67  Ga. 
161. 

111.— Smith  V.  Tenney,  62  III.  A. 
671. 

Ind. — ^Whlttem  v.  State,  86  Ind.  196. 

Iowa. — Gibson  v.  Hutchinson,  148 
Iowa  139,  128  NW^  790,  AnnCa8l912B 
1007;  State  v.  Taylor  County  Dlst. 
Ct.,  124  Iowa  187,  99  NW  712;  Rus- 
sell v.  French,  67  Iowa  102,  24  NW 
741;  Wise  v.  Chaney,  67  Iowa  73,  24 
NW  699;  Hogue  v.  Hayes,  63  Iowa 
377,  6  NW  841;  State  v.  Duffy,  15 
Iowa  42^. 

Kan. — State  v.  McCarley,  74  Kan. 
874,  87  P  743-  State  v.  Anders,  64 
Kan.  742,  88  P  668;  Wheeler,  etc., 
Mfg.  Co.  V.  Boyce,  86  Kan.  360,  13  P 
609,   69  AmR  571. 

La. — State  v.  Judges  Civ.  Dist.  Ct., 
32  La.  Ann.  1286. 

Md. — ^Binney's  CJase,  2  Bland  99. 


Minn. — State  v.  WlUls,  61  Minn. 
120,  63  NW  169;  State  v.  Ives,  60 
Minn.  478,  62  NW  831. 

Mo.^Glover  v.  American  Casualty 
Ins.,  etc.,  Co.,  180  Mo.  178,  *2  SW  302. 

Mont. — State  v.  Clancy,  24  Mont. 
369,  61  P  987. 

N.  J. — ^Holt's  Case,  66  N.  J.  L.  884, 
27  A  909. 

N.  T.— Slater  v.  Merrltt,  76  N.  Y. 
868;  Matter  of  Reddish.  47  App.  Div. 
187,  62  NTS  261;  Saltus  v.  Saltus.  2 
Lans.  •»;  Albany  City  Bank  y.  Seher- 
merhorn,  9  Paige  372,  38  AmD  661 
[rev  on  other  grounds  10  Paige  2631. 

Oh.— Post  v.  State,  14  Oh.  Clr.  CI. 
Ill,  7  Oh.  Cir.  Dec.  267;  Efflnger  v. 
State,  11  Oh.  ar.  <n.  889,  6  Oh.  Cir. 
Dec.  408. 

Philippine. — Finnick  v.  Peterson,  S 
PhllippTne  172. 

8.  C. — State  v.  Sheriff  Charleston 
Dlst.,  8  S.  C.  L.  146  (dicta). 

Tenn. — ^Rutherford  v.  Metcalf,  S 
Hayw.  68. 

"rex. — Crown  v.  State,  24  Tex.  12. 

Utah. — Herald-Republican  Pub.  Co. 
v.  Lewis,  42  Utah  188,  129  P  624:  U. 
S.  v.  Church  of  Jesus  Christ,  6  Utah 
9,  21  P  628. 

Vt.— Ward  V.  Ward,  70  Vt  480,  41 
A  485. 

Wash.— State  v.  Nlcoll,  40  Wash. 
617.  81  P  896. 

W.  Va. — Hebb  v.  Tucker  C!ounty 
Ct.,  48  W.  Va.  279.  37  SB  676;  State 
V.  Gibson,  33  W.  Va.  97.  10  SB  68. 

Eng. — Matter  of  Pollard,  L.  R.  2  P. 
C.  106,  5  Moore  P.  C.  N.  S.  Ill,  18 
Reprint  467. 

ta]  ntaa,  (l)  where  the  record  on 
appeal  merely  showed  that  contempt 
proceedings  had  been  begun  against 
appellant  by  the  issuance  of  a  rule 
to  show  cause  why  he  should  not  be 
punished  for  false  swearing  In  a  cer- 
tain named  cause,  that  appellant  had 
filed  an  answer  denying  the  charge, 
and  that  the  court  had  adjudged  him 
guilty,  and  it  did  not  appear  that 
appellant  had  been  given  a  hearing 
on  his  answer,  the  court  said:  "If 
it  was  deemed  constructive  contempt, 
requiring  a  hearing  to  show  whether 
the  testimony  was  false,  and  one  was 
had  for  that  purpose,  with  respect  to 
which  the  record  is  silent,  then  the 
court  practically  converted  Itself  into 
a  tribunal  to  try  a  charge  of  perjury 
In  utter  disregard  of  the  constitu- 
tional guaranties  afforded  one 
charged  with  crime."  Peo.  v.  Stone. 
181  111.  A.  476,  476.  (2)  A  husband 
who  Immediately  after  the  service  of 
a  summons  on  a  petition  by  his  wife 
for  the  custody  or  minor  children  left' 
the  state,  taking  the  children  with 
him,  could  not  be  adjudged  guilty  of 
contempt  without  a  hearing,  since 
the  contempt.  If  committed,  was.  out 
of  court.  Ward  y.  Ward,  70  Vt.  430, 
41   A  436. 

[b]  A  ButataBtlal  rlclit<— In  re 
Pitman,  19  F.  Cas.  No.  11.184.  1  Curt. 
186,  189,  after  speaking  of  the  crimi- 
nal nature  of  the  process  in  contempt 
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tional  or  statntoiy  proyisioiu,"  ponishment  cannot 
be  inflicted,  even  in  oases  of  direct  contempt^  with- 
out flzst  giving  the  party  charged  an  opportunity  to 
be  lieard  in  his  defense.^*  It  has  been  held,  how- 
ever, that,  where  the  answer  is,  or  amounts  to,  a 
plea  of  gtdlty,  the  party  charged  need  not  be  given 
a  hearing;"  or  where'  defendant  rests  after  the 
overruling  of  his  motion  to  quash  the  proceedings, 
making  no  request  to  plead  over  -or  to  have  wit- 
nesses examined;"  and  that  an  oral  hearing  m&j  b« 
waived  by  a  submission  of  the  case  on  affidavits." 
It  has  been  held  in  Alabama  that  there  is  no  right 
accorded  by  law  to  one  accused  of  contempt  to  be 
heard  by  counsel"  Judgment  rendered  without  any 
hearing  or  opportunity  to  defend  is  void,''  although 
a  party  who  does  not  appear  at  the  time  set  for 
hearing  after  a  coniiiiinance  has  been  granted,  but 
is  represented  by  counsel,  cannot  complain '  that  his 
right  to  be  present  has  been  violated,  And  the  rule 
does  not  apply  to  an  order  made  by  a  court  review- 
ing the  decision  of  its  commissioner  where  the  order 
was  confessedly  based  on  the  commissioner's  find- 


ings." 

of  court,  Curtis.  J.,  said:  "The  char- 
acter of  the  proceeding  should  not  be 
lost  sight  of,  and  especially  It  should 
not  be  so  varied  as  to  deprive  the 
party  proceeded  aeraJnst  of  any  sub- 
stantial right.  Now  one  of  the  most 
important  privileges  accorded  by  the 
law  to  one  proceeded  against  as  for  a 
contempt  la  the  right  to  purge  him- 
self. If  he  can,  by  his  own  oath.  So 
rigid  Is  the  common  law  as  to  this 
that  it  does  not  allow  the  sworn  an- 
swers of  the  respondent  to  be  con- 
troverted, as  to  matter  of  fact,  by 
any  other  evidence." 

[c]  TaUtan  to  otmy  mdipouuk  duoes 
taeniBr— Where  the  proceeding  Is  to 
punish  for  contempt  In  falling  to 
obey  a  subp«sna  duces  tecum,  and  It 
Is  not  clear  that  defendant,  ^elng  an 
Illiterate  person,  knew  the  contents 
of  the  subpoena,  the  court  should 
notify  her  of  the  effect  of  her  dis- 
obedience and  give  her  an  oppor- 
tunity to  produce  the  document  be- 
fore striking  out  her  answer.  Fraser 
V.  LynCh.  Sf  Cal.  621,  26  P  S44. 

11.  See  constitutional  and  statu- 
tory provisions. 

\a.  Ex  p.  Sullivan,  10  Okl.  Cr.  486, 
1S8  P  81S,  AnnCasl91«A  719  (tfnder 
Const    i    26). 

18.  Hardin  v.  Sllvarl,  114  Iowa 
157.  86  NW  228;  Herald-Republlcan 
Pub.  Co.  V.  Lewis,  42  Utah  188,  129 
P  «*4. 

14.  Zobel  V.  Peo.,  49  Colo.  142,  111 
P  84«. 

15,  Hatter  of  Hltcblngs,  128' App. 
Dlv.  797.  108  NTS  561. 

18.     Ex  p.  Hamilton,  61  Ala.  66. 


[i  114]  2.  Tbob  of  Hearing.  Unless  restrained 
by  provisions  of  statute,^  the  court  may  fix  the 
time  or  term  of  court  at  which  contempt  proceed- 
ings shall  be  heard;"  but  reasonable  time  mnat 
always  be  allowed  the  accused  to  appear  and  m- 
swer,**  although  it  has  been  held  that  the  time  al- 
lowed lies  in  the  court's  discretion'^  and  forms  no 
ground  for  an  appeal."  It  has  been  held  that, 
where  the  party  is  in  custody  on  an  attachment,  he 
will  be  oititled  to  a  hearing  before  any  other  mat- 
ter is  presented  to  the  court." 

[i  115]  3.  Seference.  Particular  questions  or 
issues  on  which  to  take  testimony  may,  within  the 
discretion  of  the  court,  be  referred  to  a  referee, 
master,  or  other  designated  person,**  and  it  is  copi- 
mon  practice  to  order  such  -a  reference  when  there 
is  a  general  denial  of  the  charge  not  amounting  to 
a  purgation,"  or  when  the  evidence  is  so  uncertain 
as  to  the  character  or  extent  of  the  alleged  con- 
tempt, that  the  court  is  unable  properly  to  assess 
the  damages  or  determine  the  punishment."  But 
where  it  appears  to  the  satisfaction  of  the  court 
from  the  showing  of  defendant  in  answer  to  the 


17.  Steele  v.  Hohenadel,  141  m. 
A.  201  [aff  237  111.  229,  86  KE  7171: 
Wheeler,   etc.,   Mfg.  Co.  v.  Boyce,   88 


Kan.  350.  13  P  609,  69  AmR  671;  Fell- 
man  V.  Mercantile  F.,  etc..  Ins.  Co., 
116  La.  783,  41  S  63-  Holt's  Case,  65 
N.  J.  L.  384,  27  A  90&. 

1&     Ex  p.  Bird,  4  Porto  Rico  223. 

19.  Hau  v.  Stoner,  12  Wyo.  478, 
76  P  684  (where  a  district  court  com- 
missioner found  a  party  guilty  ..of 
contempt,  and  Imposed  a  fine  on  him ; 
thereafter  the  matter  -was  heard  by 
the  court  under  a  statute  requiring 
the  court  to  review  all  orders  made 
by  commissioners  during  vacation; 
the  proceedings  were  submitted  on 
the  testimony  and  findings  of  the 
court  commissioner,  and  his  proceed- 
ings and  findings  were  approved,  and 
it  was  held  that  the  act  of  the  court 
was  not  in  the  ezer<!lse  of  a  general 
jurisdiction  which  It  might  have  to 
punish  for  contempt,  but  was  In  the 
nature  of  a  review,  and  the  fact  that 
the  court  went  further  In  its  order 
than  merely  to  approve  the  acts  of 
the  commissioner,  and  adjudged  the 
accused  guilty  of  contempt  and  pre- 
scribed the  i>enalty,  did  not  change 


the  nature  of  the  proceedings,  where 
the  order  was  confessedly  oased  on 
the  commissioner's   findings). 

ao.  State  V.  Flshback.  79  Kan.  679. 
681.  100  P  666  tolt  Cycl;  PeO.  v.  Rice, 
57  Hun  62.  10  NTS  270  (holding  that, 
where  the  proceeding  for  contempt  Is 
statutory  and  the  mode  pointed  Out 
by  statute,  the  proceeding  cannot  be 
held  at  special  term).  See  also  stat- 
utory provisions. 

31.  TJ.  S.— In  re  Maury,  205  Fed. 
626,  133  CCA  642;  Boudlnot  v. 
Symmes.  3  F.  Cas.  No.  1.695,  Wall. 
G    C    129 

'Kan. — JBtate  v.  Flshback,  79  Kan. 
679.  100  P  656. 

N.  H.— SUte  v.  Collins.  62  N.  H. 
694. 

N.  "7. — Langerman  v.  McAdam,  6 
Misc.  374,  26  NTS  765. 

S.  C. — Columbia  Water  Power  C!o. 
V.  Columbia,  4  S.  C.  383. 

[a]  OoailBtr  IB  of  refereiu*. — The 
court  may  fix  a  time  for  hearing  on 
the  coming  In  of  a  reference,  without 
regard  to  the  rule  providing  for  time 
to  file  exceptions.  In  re  Stelnert,  24 
Hun  (N.  T.)  246. 

9X  Jordan  v.  Wapello  County  CIr. 
Ct,  69  Iowa  177,  28  NW  648:  Ohl- 
Bchlager  v.  Wapello  County  (jlr.  Ct., 
69  Iowa  177,  28  NW  648;  State  v. 
Duffy,  16  Iowa  425;  In  re  Dingley, 
182  Mich.  44,  148  NW  218;  Power  v. 
Athens,  19  Hun  (N.  T.)  166;  Conover 
v.  Wood,  13  N.  T.  Super.  682,  6  Abb 
Pr  «4;  Peo.  v.  Reyoolds^  17  Wend. 
(N.  T.)  446:  SUte  v.  Crane,  16  Or. 
148,  13  P  7/3. 

[a]  Seaaoa  for  na«,r— "One  of  the 
earliest  maxims  with  which  the 
student  of  the  law  becomes  familiar 
is  that  every  alleged  offender  Is  en- 
titled to  his  day  in  court  before  he 
Is  condemned.  .  .  .  It  is  a  rule 
as  old  as  the  law,  and  never  more  to 
be  respected  than  now,  that  no  one 
shall  be  personally  bound  until  he  has 
had  his  dajr  In  court,  by  which  Is 
meant  until  he  has'  been  duly  cited 
to  appear,  and  has  been  afforded  an 
opportunity  to  be  heard.  Judgment 
without  such  citation  and  opportu- 
nity wants  all  the  attributes  of  a 
Judicial  determination:  it  la  Judicial 
usurpation  and  oppression,  and  never 
can  be  upheld  where  Justice  is  justly 
administered.' "  In  re  Dingley,  182 
Mich.  44,  61,  148  NW  218  [quot  Perry 
V.  Mlltlmore  Elastic  Steel  Car  Wheel 
Co.,  71  Vt.  467,  461,  46  A  1036,  76 
AmSR  787]. 

as.  Columbia  Water  Power  Co.  v. 
Columbia.  4  S.  C.  388. 

S4.  Columbia  Water  Power  Co.  v. 
Columbia.   4  S.  C.   388. 

35.  Binney's  C^ase.  2  Bland  (Md.) 
29. 

!I6l  U.  S. — ^Mercbant's  Stock,  etc.. 
Co.  V.  Chicago.  201  Fed.  20,  29,  120 


CCA  682  felt  eye)-  V.  B.  v.  Anony- 
mous, 21  Fed.  761;  Parkhurst  v.  Kins- 
man. 18  F.  Cas.  No.  10,769,  2  BlatChf. 
76;  In  re  South  Side  R.  Co.,  22  F. 
CSLB.  No.  13.190.  7  Ben.  391. 

D.  C. — Re  Oompers,  40  App.  293. 

N.  H.— State  V.  Matthews.  87  N.  H. 
460. 

N.  J. — Adams  v.  Adams.  80  N.  J.' 
Bq.  176.  83  A  ifO.  AnnCa8l91SC  1083: 
Seastream  v.  State  Exhibition  Co.,  69 
N.  J.  Eq.  16.  69  A  914  [aff  72  N.  J. 
Eq.  377,  86  A  982]. 

N.  T.— Walker  v.  Walker,  82  N.  T. 
260;  Pec.  V.  Paine,  92  App.  Div.  303. 
86  NTS  1109:  Aldinger  v.  Pugh,  67 
Hun  181,  10  NTS  684,  19  NTCrvProo 
91  [aff  132  N.  T.  408,  SO  NB  745]; 
Peo.  v.  Alexander,  3  Hun  211.  6' 
Thomps.  &  C.  297:  Slackman  v.  Kauf- 
man, 160  NTS  786;  Davles  v.  Davles. 
20  AbbNCas  170;  Albany  City  Bank 
V.  Schermerhorn,  9  Paige  372,  38 
AmD  5S1  [rev  on  other  grounds  lO 
Paige  263]. 

>r  C— In  re  Brown,  168  N.  C.  417, 
84  SE  690. 

S.  C. — Starnes  v.  Prince,  40  S.  C  L. 
319. 

Tenn. — Robins  v.  Frasleir.  6  Heislc. 
100. 

Wis. — In  re  Day,  34  Wis.  688. 

Eng. — Hammond  v.  Shelley.  2  Ch. 
Ois.  100,  22  Reprint  866;  Harvey  v. 
Harvey.  2  Ch.  Cas.  82,  22  Reprint 
857;  -Anonymous,  Mosely  8S,  26  Re- 
print 286. 

Bee  also  Equity  116  Cyc  484];  Ref- 
erences tS4  Cyc  7891. 

[a]  la  Hew  Jersey  a  vice  chancel- 
lor has  full  authority,  as  a  master  of 
court,  to  take  testimony  In  contempt 
proceedings  and  to  submit  it  to  the 
chancellor  for  his  adjudication. 
Seastream  v.  State  Exhibition  Co.,  72 
N.  J.  Eq.  377,  65  A  982. 

ST.  SUte  V.  Matthews.  37  N.  H. 
460;  Peo.  V.  Alexander.  3  Hun  (N.  T.) 
211. 

38w  U.  S.— Macbeth  v.  aillinder, 
54  Fed.  171. 

N.  J. — Newark  Plank  Road,  ete„ 
Co.  V.  Elmer,  9  N.  J.  Eq.  764. 

N.  T. — Sutton  V.  Davfa,  6  Hun  237 
[app  dl^m  64  N.  T.  633];  Harteau  v. 
Deer  Park  Blue-Stone  Co.,  8  Thomps. 
&  C.  763;  Atlantic  etc.,  Tel.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  46  N.  T. 
Super.  377  [aff  87  N.  T.  365];  Davies 
V.  Davies,  20  AbbNCas  170;  (jassllear 
V.  Simons.   8  Paige  273. 

S.  C. — SUrnes  v.  Prince.  40  8.  C. 
L.  319. 

Tenn. — Robins  v.  Frasier.  6  Heisk. 
100. 

Wis. — In  re  Day.  34  Wis.  638. 

[a]  nuis  It  has  been  held  that 
an  application  for  an  attachment  for 
violating  an  injunction  against  the 
infringement  of  a  patent  will  be  re- 
ferred to  a  master  to  aaoertaln  the 
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rule  nisi,  that  no  oonten^pt  has  been."  c6minitted, 
the  conrt  will  not  direct  a  reference."  It  has  been 
held  that  a  master  cannot  receive  ex  parte  affidavits 
unless  specially  authorized  in  the  order  of  ref- 
erence ;*"  that  the  fact  that  a  referee  takes  and 
reports  to  the  conl't  only  part  of  the  testimony  is 
waived  where  no  motion  is  made  to  require  him  to 
take  additional  testimony;*^  and  that  the  contin- 
uance of  contempt  proceedings  at  the  request  of 
the  respondent,  for  the  purpose  of  taking  further 
t^timony  before  a  referee,  does  not  render  a  sub- 
sequent hearing  before  the  judge  after  adjourn- 
ment, on,  the  report  of  the  referee,  a  hearing  at 
chambers."* 

[$  116}  4.  Matters  Determined  on  Hearing.  The 
inquiiry  is  limited  to  the  issues,^  and  no  considera- 
tion will  be  g^iven  to  incidental  or  collateral  ques- 
tions." Thus  the  title  to  property  attached  in  the 
hands  of  a  receiver  cannot  be  settled  in  a  proceed'^ 
ing  to  punish  the  ofiScer  for  contempt  in  making  the 


aitachme&t,*'  Although  this  rule  does  not-  prevent 
the  court  from  passing  on  an  issue  as  to  whether 
the  receiver  is  in  actual  possession  of  the  property 
interfered  with."  Likewise,  no  consideraticin  will 
be  g^ven  to  acts  committed  subsequent  to  those 
charged.''  So  where  the  contempt  proceeding  is 
based  on.the  alleged  violation  of  a  judicial  order  or 
decree,  such  order  or  decree  may  be  examined  only 
with  a  view  to  ascertaining  whether  it  was  coram 
judice,^  and  inquiry  into  the  merits  of  the  order 
or  decree  will  not  be  allowed.*" 

[4  117]  P.  Trial, by  Jury;  The  right  of  respond- 
ent in  contempt  proceedings  to  have  a  trial  by 
jury  is  treated  elsewhere  in  this  work.*" 

[$118]  Q.  Judgment  «r  Oid«r— 1.  Necessity. 
Before  a  person  can  be  punished  for  a  contempt, 
it  must  appear  that  there  has  been  an^  adjudication 
and  oonvLction  or  a  judgment  adjudging  the  party 
gftilty  of  a  contempt  of  court."  It  has  been  held, 
however,'  that,  where  a  commitment  is  made  until 


extent  of  the  Infringement,  where  de- 
fendant's aJfldavlts  show  that  the  In- 
fringement committed  was  due.  to 
nei;Ug:ence  rather  than  to  design,  and 
that  only  a  small  portion  of  the 
articles  exhibited  infringe.  Macbeth 
V.  OtlUnder.  S4  Fed.  171. 

99.  Conover  v.  Wood,  13  N.  T. 
Stiper.  (82.  6  AbbPr  84. 

30.  Cummins  V.  Waggoner.  7 
Paige  (N.  Y.)  603  (holdrng  that. 
Where  a  reference  has  been  made  to 
a  master  to  examine  defendant  on 
Interrogatories,  and  take  and  report 
proofs,  this  does  not  authorize  the 
master  to  receive  ex  parte  affidavits, 
without'  a  special  clause  to  that 
effect  In  the  reference). 

31.  State  V.  Frost.  48  Or.  2S6,  86 
P.  177. 

^  Sa.  Lorlck  V.  Motley,  <9  S.  C.  667, 
4<'''aB.614'  (holding  that  where,  on 
nM;  t<>'  bhow  cause  why  defendant 
mouli^  not  be  punMied  for  contempt 
tn|j^ia^ei;ardtng'a  deci'ee  of  .the  court, 
""  "Bank  appeared   and   denied  dla- 


^i  'Of  the  rule,  and  the  court 

idy  for   a  d^clMon   when   the 

8#<Hi^tid^«ontinaed  ta.t  the   Instance 


^he  respondent  for  further  evl- 
•eiRe' taken 'ttef ore  a  special  referee, 
at  which,  hearing  the  respondent  was 
p^sen^,  Mid-'  tM  judge  thereaftel-  re- 
newed the  evidence  so  taken,  th^  clr- 
ohlt' court -did  not  In  any  legal  sense 
hear  the  contempt  proceedings  at 
chambers,  so  ^as  to  render  the  decree 
void,  the  continuance  to  take  testi- 
mony at  the  request  of  the  respond- 
ent being  a  matter  of  grace  In  no 
way  affecting  the  Jurisdiction  of  the 
court). 

88.  Conn. — William  Ro^er*  Mfgr. 
Co.  v.  Rogers,  38  Conn.  121. 

m.— Early  v.  Peo.,   117  111.  A.  «08. 

Iowa.— ^tate  v.  Baldwin,  67  Iowa 
266.  10  NW  645. 

Mass. — Ramlin  v.  New  York,  etc., 
R.  Co.,  170  Mass.  648,  69  NB  922. 

Miss. — Castleman  v.  State,  94  Miss. 
609,  47  S  647. 

N.  Y.— Feb.  V.  Feltnef,  63  App.  Dlv. 
181,  66  NYS  936:  Slackman  v.  Kauf- 
man, 160  NYS  786;  Cunningham  v: 
Pell,  6  Paige  666;  Peo.  v.  Spalding,  2 
Paige  326;  Matter  of  Vaqderbilt,  4 
Johns.  Ch.  57. 

W.  Va. — State  v.  Harper's  Perry 
Bridge  Co.,   16  W.  Va.  864. 

Wis. — In  re  Day,  34  Wis.  638.    • 

(a]  'WliMT*  the  trial  la  on  inter- 
rogatories, nothing  shoiild  be  consid- 
ered in  determining  the  question  of 
guilt  but  the  answers  to  the  inter- 
rogatories. Early  v.  Peo.,  117  111.  A. 
608. 

34.  'See  cases  supra  note  33. 

35.  Albany  City  Bank  v.  Schermer- 
horn.  1  Clarke  (N.  Y.)  297  [rev  on 
other  grounds  9  Paige  372,  38  AmD 
561  (rev  on  other  grounds  10  Paige 
268)]. 

88.  Strain  v.  Los  Angeles  County 
Super.    Ct.,    168   Cal.    216,    142    P   62, 


AnnCasl915D  702  (holding  that  the 
rule  that  title  or  right  to  property 
cannot  be  tried  In  a  contempt  i>ro- 
ceedlng  against  one  for  Interfering 
with  the  possession  of  a  receiver 
only   means   that   the   court   In   such 

Proceeding  cannet  take  property 
rom  the  possession  of  a  stranger  to 
the  action  In  which  the  receiver  hSLS 
been  appointed,  who  claims  title/  to 
It  or  right  to  Its  possession,  and  does 
not  prevent  the  court  from  passing 
on  an  Issue  as  to  whether  the  re- 
ceiver is  In  actual  possession  of  the 
property  Interfered  with,  so  as  to 
charge  the  parties  proceeded  against 
with  Contempt), 

37.  OtUllo  V.  OtiUIo,  119  La.  965, 
44,  S  799;  State  v.  Orleans  Parish 
Civ.  DIst.  Ct,  112  La.  182,  36  S  316, 

fal  Thus,  where  a  writ  of  seques- 
tration directed  the  sheriff  to  se- 
quester certain  articles,  but  did  not 
directly  order  relators  to  deliver  the 
same,  out  the  only  direct  order  tq 
that  effect  was  given,  after  relators 
had  been  called  before  the  court  to 
answer  for  contempt  In  having,  be- 
fore demapd  made,  placed  the  arti- 
cles sought  to  be  sequestered  be- 
yond the  reach  of  the  sherllt,  the 
act  charged  preceded  the  rule  for 
contempt,  and  the  court  should  not 
have  substituted  for  the  act  with 
which  relator  stood  charged  their 
neglect  to  comply  with  an  order 
given  for  the  flrst  time  pending  the 
rule.  State  v.  Orleans  Parish  Civ. 
Dlst  Ct,  112  La.  182,  36  S  tl5. 

38.  Plannery  v.  Peo.,  225  111.  62, 
80  NE  60;  Nebraska  Children's  Bbme 
So<(.  v.  State,  67  Nebr.  766.78  NW 
267.     See  also  stipra  H  14-17. 

39.  -  Colo. — Peo.  V.  •  News-Times 
Pub.  Co.,  36  Colo.  263.  393,  84  P  912 
fapp-  dlsm  205  0.  3.  464,  27  SCt  666, 
61  L.  ed.  879,  and  quot  CycJ. 

Ill:— Flannery  v.  Peo.,  226  111.  62, 
80  NE  60. 

Mont. — Slate  v.  Third  Judicial 
Dist  Ct,  32  Mont  1.  79  P  819. 

Nebr. — ^Nebraska  Children's  Home 
Soc.  V.  State,  67  Nebr.  766,.  78  NW 
287. 

N.  J. — Adams  .v.  Adams,  80  N.  J. 
Eq.  176,  83  A  190,  Ann(7a8l913E  1083. 

N.  Y. — Peo.  V.  McKane,  78  Hun  164, 
28  NYS  981;  State  Bank  v.  Wllchln- 
sky,  65  Misc.  162,  119  NYS  131  (at- 
tack on  order  as  awarding  excessive 
damages);  Koehler  v.  Farmers',  etc.. 
Bank,  14  NYClvProc  71  [aff  3  Sllv. 
Sup.  141  (aff  117  N.  Y.  661  mem,  22 
NB  1134  mem));  Peo.  v.  Spalding,  2 
Paige  326. 

Okl.— Burnett  V.  State,  8  Okl.  Cr. 
839,  657.  129  P  1110,  47  LRANS  1176 
[quot  Cyc]. 

S.  D. — In  re  Taher,  IS  S.  D.  62,  82 
NW  398 

Tex. — Ft.  Worth  Driving  Club  v. 
Ft.  Worth  Fair  Assoc,  56  Tex.  Civ. 
A.  162,  121  SW  213. 

Wash. — Croft    v.    Croft.    77    Wash. 


620,   138   P  6. 

W.  'Va.— .State  v.  Harper's  Perry 
Bridge  Co.,  16  W.  Va.  864. 

Eng. — Rex  v.  Gllkes,  8  B.  &  C.  489, 
15  BCL  219,  108  Reprint  1106,  8  C.  & 
P.  62,  14  BCL  446;  Rex  v.  Mytton. 
4  Dougl.  333,  26  ECL  608,  99  Re- 
print 908. 

Pr.  Bdw.  IBI. — ^Alley  v.  Duchemin, 
2  Pr.  Bdw.  Isl.  360. 

[a]  Appllcatlonof  ml*.— (1)  There 
was  no  abuse  of  discretion.  In  con- 
tempt proceedings  for  failure  to  pay 
support  money  ordered  to  be  paid  by 
a  divorce  decree.  In  the  court's  re- 
fusal to  consider  matters  antedating 
the  divorce  decree  and  an  order  modi- 
fying it  such  as  that  defendant  had, 
before  the  divorce  decree,  conveye'd 
certain  property  to  his  wife,  it  being 
presumed  that  such  matters  were 
considered  when  the  decree  requir- 
ing the  support  money  to  be  paid 
was  entered.  Ooft  v.  Croft,  77 
Wash.  6C0,  138  P  6.  (2)  Where  the 
tax  commissioners  for  the  city  of 
New  York  failed  to  make'  return  of 
their  proceedings  concerning  the  as- 
sessment of  the  relator's  property, 
as  requited  by  writ  of  certiorari  Is- 
sued by  the  supreme  court,  the  ques- 
tion whether  the  place  of  return  re- 
quired by  the  writ  was  proper 
canno,t  be-  raised  In  proceedings 
against  the  commissioners  for  con- 
tempt for  failure  to  malte  the  return. 
Peo.  v.,  Feltner,  S3  App.  Dlv.  181,  66 
NYS  936.  (3)  "Where  a  decree  fop 
separate  maintenance  adjudged  that 
complainant  was  entitled  to  alimony 
to  be  paid  to  her  by  defendant,  he 
having  ag'reed  in  open  court  as  to 
the.  amount  which  he  should  pay, 
and  having  Induced  the  court  to 
make  the  discree  on  the  basis  of  the 
agreement,  he  was  estopped  to  claim 
thfat  the  decree  was  a  nullity  be- 
cause it  did  not  adjudge  that  the 
parties  were  husband  and  wife  and 
that  defendant  had  separated  him- 
self from  complainant  without  jus- 
tifiable cause  and  had  neglected  and 
refused  to  maintain  and  support  bfir. 
or  that  the  amount  was  suitable  for 
such  maintenance  and  support. 
Adams  V.  Adams,  80  N.  J.  Bq.  176, 
83  A  190,  AnnCasl913E  1083. 

[b]  Error  ta  order. — The  decision 
of  a  county  court,  on  a  hearing  of 
a  contempt  proceeding,  that  there 
was  no  reason  why  Its  order  should 
not  be  obeyed,  is  such  as  It  was  au- 
thorised to  make,  and  error  therein 
Is  not  ground  for  the  collateral  at- 
tack by  habeas  corpus  of  an  order 
of  commitment  based  thereon.  In  re 
Taber.  IS  S.  D.  62,  82  NW  398. 

40.  See  Juries   [24   Cyc   146]. 

41.  Conn. — Sherwood  v.  Sherwood, 
32  Conn.  1. 

Fla. — Palmer  v.  Palmer,  28  Fla. 
296.  9   S  667. 

111. — Andrews  v.  Knox  County,  70 
111.  66. 


For  latwreaa— ,  aerMoynMntB  and  «ksBg«s  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  Aumber. 
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CONTEMPT 


[13  C.  J.]     81 


pioi>eTty  is  driivered  as  ordiered,  it  is  not  neeesaary 
that, a  judgment  findiiur  the  person  guilty  of  oon- 
tempt  of  court  appear;*^  and  also  that  an  adjudica- 
tion of  oontempt  by  the  court  is  itself  a  eonvie- 
tion.""* 

[i  119]  2;  lima  of  Bendition— a.  Direct  0<m- 
tei^^  In  dii«ct  contempt  judgment  may  be  given 
forthwith.^  But  the  passing  of  sentenae  may  be 
deferred  in  order  to  enable  explanation  of  the  ac- 
tions to  the  court  to  advise  it  as  to  the  measure  of 
punishment^ 

[i  120]  b.  OonstmctiTe  Oontempt.  Unless  for- 
bidden by  statute,"  judgment  in  oases  of  construc- 
tive contempt  may  be  pronounced  immediately  at 
the  conclusion  of  the  hearing.*'  The  court  may, 
however,  suspend  final  action  or  <nrder  adjudging  a 
party  guiltv  to  enable  Jthe  offender  to  comply  with 
the  original  order  or  to  perform  some  act  as  a  sub- 
stitute for  compliance,*'  and  it  has  been  held  that 
a  jndgmttit  committing  a  person  which  does  not 
give  sneh  person  the  right  to  purge  himself  by  the 
performance  of  the  decree  is  erroneous.**  Accord- 
ing to  some  authorities  the  judgment  must  be  ren- 
dered on  a  day  wh^i  the  court  is  in  session,**  and 
it  can  only  be  rendered  publicly  in  open  court;*" 


but  it  has  also  been  held  that,  under  some  eir- 
cumstanoes,  it  may  be  rendered  in  vacation.'^ 

[f  121]  3.  Beqaisites  and  Validity— a.  In  QeamaL 
It  has  often  been  held  that,  if  the  facts  constitut- 
ing the  contempt  are  sufficiently  set  forth  in  the 
moving  papers  filed,  ihe  judgment  is  sufficient'  if  it 
expresses  ^n  its  face  its  general  objects  together 
with  apt  reference  to  the  moving  papers.*^  But  the 
better  practice  is  that  the  judgment  should  state 
on  its  face  the  cause  of  the  contempt,*"  and  when 
the  statute  so  requires"  it  must  be  strictly  fol- 
lowed,** although  it  has  been  held  that  the  absence 
of  s  such  statement  does  not'  render  the  judgment 
void.**  When  improper  evidence  was  admitted  the 
decree  ^ould  show  that  such  evidence  was  not  con- 
sidered by  the  court  in  determining  the  case.*'  In 
some  jurisdictions  a  court  cannot  lawfully  adjudge 
a  person  in  oontempt  without  making  findings  of 
fact  showing,  as  a  matter  of  law,  that  such  person 
is  in  fact  g^lty;**  and  in  others,  if  findings  of  fact 
are  made  they  should  embrace  every  issue  of  fact 
and  should  be  adequate  to  support  t,he  oonolasion 
reached,'*  although  in  proceedings  '  for  contempt 
against  a  eocrporation  a  finding  that  the  return  of 
the  rule  on  its  agents  was  sufficient  and  discharging 


Kan. — ^In  re  Farr,  41  Kan.  27t,  21 
P  27S;  Wheeler,  etc.,  Mfjr.  Co.  v. 
Boyce,  36  Kan.  350,  13  P  609,  5S  AmR 
571.  . 

Mich.— In  re  Simons,  49  Mich.  611. 

Hiss.' — Ex  p.  Adama,  26  Miss.  S83, 
59  AraD  234. 

Uo.— Kx  p.  O'Brien.  127  Uo.  477, 
to   SW  168. 

N.  T.— Matter  of  Crosber,  11  NTS 
604.  25  AbbNCas  8». 

S.  D. — ^Krueger  v.  Krueger,  82  3.  D. 
470,   143  NW  368. 

T^jt. — ^Ex  p.  Kearby,  36  Tex.  Cr. 
634.    34   SW   962. 

Wis. — In  re  Blair,  4  Wla.  622. 

Can. — ElUa  v.  Balrd,  1(  Can.  S.  G 

147. 

,        Ont. — ^Youns  V.  Saylor.  23  Ont.  613 

I    (app  dlsm  20  Ont.  A.  6451   (power  of 

justice  of  peace);  In  re  Clarice,  7  U. 

C.  Q.  B.   223. 

■  48.  '  Tolleson  v.  People's  Sav.  Bank, 

86  Ga.   171.   11   SB  699. 

48%.  Mahoney  v.  State.  33  In4.  A. 
(66,  72  NB  161,  104  AmSR.  276.  See 
Uso  In  re  O'Brien,  16  Can.  S.  C.  197 
(holding  that  an  adjudication  that 
one  Is  flrullty  of  contempt  is  by  itself 
an  appealable  Judgment,  even  If  no 
sentence  has  been  pronounced  by  the 
court). 

48.  Mahoney  v.  SUte,  33  Ind.  A. 
(65,  72  NE  161,  104  AmSR  276;  Crane 
V.  Sayre^  6  X.  J.  L..  110. 

44.  In  re  Tift.   11  Fed.  463. 

45.  See   statutory    provisions. 

4S.  Sloan  v.  Johnson,  86  Iowa  760, 
S3  NW  268;  McQlasson  v.  Johnson,  86 
Iowa  477.  63  NW  267;  Jaclcson  v. 
Smith,  6  Johns.  (N.  T.)  116;  Thomas 
V.  Cummins,  1  Teates  (Pa.)   1. 

47.  Peo.  V.  Bergen,  63  N.  T.  404. 

48.  BlUlngsIey  v.  Pec,  86  III.  A.  233. 

48.  Ex  p.  Rust,  38  Tex.  344  (hold- 
ing that  a  Judgment  which  purports 
to  have  been  rendered  on  a  day  when 
the  court  held  no  session  is  void). 

BO.  State  v.  Nathans,  49  S.  C.  199, 
27  SB  52  (holding  that,  while  a  Judge 
in  chambers  can  attach  for  civil  con- 
tempt to  enforce  obedience  to  his 
orders,  an  order  imposing  a  punish- 
ment for  contempt  is  the  act  of  the 
court  and  must  be  made  publicly  in 
open  court). 

51.  Flannagan  v.  Jepson,  (Iowa) 
168   NW  641. 

88.  V.  8.— Caay  v.  Waters,  178 
Fed.  386,  101  CCA  645,  21  AnnCaa 
897;  Fischer  v.  Hayes,  6  Fed.  63.  19 
Blatchf.  13. 

Ala. — Easton  v.  State,  39  Ala.  661, 

87  AmD  49. 

Cal. — Ex  p.   Henshaw,   73   Cal.    486, 

16  p  no: 

D.  C. — Tolman  v.  Leonard,  6  App. 

ri3'd.  s.—«^ 


111.— Kanter  v.  Cleric  Clr.  Ct.,  108 
111.  A.  287. 

Lia.-— De  Armas'  Caae,  10  Hart. 
123 

Md.— Ex  p.  Haulsby,  13  Hd.  (26 
appendix. 

Minn. — State  v.  HcLeod  <3ounty 
Diet.  Ct..  113  Minn.  804.  307,  129  NW 
683   (clt  C^c], 

N.  T. — RugK  v.  Spencer,  69  Barb. 
383;  Ryer  v.  Ryer,  67  HowPr  369. 

Tex. — ^Bx  p.  Cash,  60  Tex.  Cr.  623, 
99  SW  1118,  123  AmBR  866,  9  LRA 
NS  304;  Ex  p.  Smith,  40  Tex.  Cr.  179, 
49  SW*  396 

.    Wis. — ^Po'rtner  .v.   Rusael,   83   Wis. 
198. 

W.  Va.— aUto  ▼.  HUler.  28  W.  Va. 
801. 

[a]  Tb«a.  a  Judgment  of  convic- 
tion in  constructive  contempt  pro- 
ceedings must  be  construed  in  con- 
nection with  the  aflldavit  and  order 
to  show  cause,  and  need  not  recite 
all  the  facta  therein  disclosed.  State 
V.  McLeod  County  Diet.  Ct.,  113 
Minn.  304,   129   NW  583. 

as.  Ark.-T^x  p.  Chaatain,  94  Ark. 
668,  127  SW  973:  Ex  p.  Davles,  73 
Ark.  368,   84  SW  633. 

Cal.— Ex  p.  Field,  1  C^al.  187;  Peo. 
V.  Turner,  1  Cal.  162;  Ex  p.  Carroll, 
4   Cal.   Unrep.  Cas.   295,   34  P  518. 

Ga. — Tolleson  v.  People's  Bav. 
Bank.  86  Ga.  171,  11  SB  599. 

111.— Peo.  V.  Bereznlak,  183  III.  A. 
360. 

Iowa. — SkltC  V.  State,  2  Iowa  550. 

Nebr. — Ogden  v.  State;  3  Nebr. 
(Unotr.)   886,   93  NW  203. 

N.  C— In  re  Odum.  133  N.  C.  260, 
46  BE  569:  In  re  Deaton,  106  N.  C. 
59,  11   SE  244. 

Pa. — Com.  V.  Dunn,  68  Pa.  Super. 
461. 

Philippine. — ^Hatter  of  Aguas,  1 
Philippine  1. 

Tenn. — State  v.  Galloway,  5  Coldw. 
326,  98  AmD  404. 

Tex. — ^Ex  p.  BuUlngton,  66  Tex.  Cr. 
256,  145  SW  1190;  Ex  p.  West,  60  Ter. 
Cr.  485,  182  SW  339,   30  LRANS  564. 

Wash. — State  v.  Buddreas,  63 
Wash.   26,  114  P  879. 

64.    See  statutory  provisions. 

[a]  In  Oolbiado  it  Is  only  in  cases 
of  direct  contempts  that  the  Judg- 
ment must  recite  the  facts  constitut- 
ing the  contempt.  Shore  v.  Peo.,  26 
Colo.   616.  59  P  49. 

66.  Cal. — In  re  Shortridge,  5  Cal. 
A.  371,  90  P  478. 

Iowa. — Seldlitz  v.  Benhaip,  132  NW 
370;  SUte  v.  Distrlqt  Ct.  133  Iowa 
450.   110  NW  692. 

Kan. — In  re  Elliott,  9  Kan.  A.  266, 
59  P  673. 

Mo.— Ex  p.   Stone,   183  SW  1068. 


Mont. — State  v.  Second  Judicial 
Dlst.  Ct.,  34  Mont.  107,  85  P  870. 

N.  Y. — In  re  Depue,  185  N.  T.  60,  77 
NE  798;  Lathrop  v.  Clapp,  40  N.  T. 
828,  100  AmD  493;  Guerrier  v.  Cole- 
man, 136  App.  Div.  46,  119  NTS  896; 
Sohweir  v.  Schweig,  122  App.  Div. 
787,  107  NTS  906;  Socialistic  Co-op. 
Pub.  Assoc.  V.  Kuhn,  61  App.  Div. 
583,  (4  NTS  938;  Swenarton  v.  Shupe, 
40  Hun  41;  Rugg  v.  Spencer,  69  Barb. 
383;  Wolfe  v.  Knight,  16  Hlac.  438, 
37  NTS  210:  Wolf  v.  Buttner,  6  Misc. 
119,  26  NTOT  52;  Weston  ▼.  Watts,  16 
NTSt  123:  DuftuB  V.  Brown.  12  NTSt 
464;   Mendel  v.   Mendel,  4   NTSt  556. 

WaMi.— State  v.  Buddress,  68 
Wash.  26.  114  P  879. 

Wis.— Bmerson  v.  Huss,  127  Wis. 
216,    106  NW  518. 

[a]  laralbdant  ozaera  or  JuAg- 
ment*. — In  re  Shortridge,  5  Cal.  A. 
871,  90  P  478;  State  v.  'Taylor  County 
Dlst.  Ct.,  124  Iowa  187,  99  NW  712; 
In  re  Elliott.  9  Kan.  A.  266,  69  P  (73; 
In  ;;e  Moxcey,  9  Kan.  A.  262,  69  P 
672;  State  v.  Second  Judicial  Dist. 
Ct.,  84  Mont  107,  85  P  870:  Ex  p. 
Stone,  (Mo.)  183  SW  1058;  Bmerson 
V.  Huss,  12'r  Wia.  215,  106  NW  518. 

[b]  Buflloient  JnOfBieata  or  ozdexs 
see  Matter  of  Clark,  12S  Mo.  A.  391, 
103  SW  1105;  State  v.  Buddress,  63 
Wash.  26,  114  P  879. 

[cl  Ik  Vew  Tork  (1)  an  order  ad- 
Judging  a  party  guilty  of  a  civil  con- 
tempt must  show  that  the  miscon- 
duct defeated,  impaired,  impeded,  or 
prejudiced  the  rights  or  remedies  of 
the  other  pariy.  Socialistic  Ch>-op. 
Pub.  Assoc,  v.  Kuhn,  51  App.  Div. 
683,  64  NTS  933;  Rugg  v.  Spencer,  69 
Barb.  383;  Wolfe  v.  Knight.  15  Misc. 
488,  37  NTS  210:  Wolf  v.  Buttner,  « 
Misc.  119,  26  NTS  62;  Weston  v. 
Watts,  15  NTSt  123;  Duftus  v.  Brown, 
12  NTSt  464;  Mendel  v.  Mendel,  4 
NTSt  656.  (2)  But  an  order  to  pun- 
ish a  witness  for  refusal  to  answer 
pertinent  questions  need  not  reciti 
that  the  proceedings  had  been  preju- 
diced by  such  refusal.  Lathrop  v. 
Clapp,  40  N.  T.  328,  100  AmD  493. 

Be.  Ex  p.  C!hastaln,  94  Ark.  558, 
127  SW  978  (holding  that  while  the 
court,  in  proceedings  to  punish  for 
contempt,  should  state  in  its  Judg- 
ment the  facts  constituting  the  con- 
tempt, the  absence  of  such  statement 
does  not  render  the  Judfonent  void). 

67.  Gates  v.  U.  S.,  228  Fed.  1013, 
139  CCA  389. 

S8.  Krueger  v.  Krueger,  32  S.  D. 
470.  143  NW  368;  Hoffman  v.  Hoff- 
man, 26  S.  D.  34.  127  NW  478,  30 
LBANS  564,  AnnCa8l913A  966. 

69.  State  v.  Stillwell,  80  Or.  610. 
167  P  970. 
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them  does  not  prevent  adjndging  the  corporation 
in  contempt  without  specification  as  to  the  agents, 
or  aa  to  the  place  or  time  when  the  order  was 
violated."  Where  the  contempt  is  punished  sum- 
marily the  ordve  most  recite  the  facts  as  occurring 
in  the  presence  of  th-s  court.*^  The  judgment 
should  show  on  its  face  that  the  court  Jiad  juris- 
diction to  inflict  the  penalty,"  and  that  the  judge- 
ment was  warranted  by  the  pleadings."  In  cases 
of  constructive  contempt  it  should  show  that  the 
accused  had  been  given  an  opportunity  to  foe 
heard  in  his  defense.^  The  punishment  inflicted 
should  be  clearly  and  specifically  stated."  Thus, 
if  a  fine  is  adjudged,  the  order  should  state  to 
whom  the  money  is  to  be  paid,**  although  it  has 
been  held  that  failure  to  do  so  does  not  in- 
validate the  judgment,"  especially  when  it  oth^ 
wise  appears  to  whom  the  fine  should  be  paid.** 
So  if  the  order  imposes  imprisonment  the  term  of 
imprisonment  should  be  definitely  stated,**  and 
should  be  limited  by  the  provision  "or  until  dis- 
char^d  according  to  law,'"*  although  it  has  be«n 
held  that  failure  to  incorporate  this  provision  does 
not  render  the  judgment  invalid.''^  And  a  judgment 
directing  the  performance  of  any  acts  necessary  to 
purge  the  contempt  should  state  the  manner  in 
which  these  acfts  shall  be  performed,^  but  need  not 
state  the  ability  of  defendant  to  perform."    It  has 


been  held  in  the  federal  courts  tiiat  where  one  has 
been  convicted  of  a  contempt  which  is  not  only 
criminal  but  also  violates  the  rights  of  complain- 
ant, the  judgment  may  apportion  the  fine  between 
the  complainant  and  the  government." 

[i  122]  b.  Alternative  or  Conditional  Judgment 
or  Order.  While  judgment  or  order  must  be  definite 
and  certain  in  its  terms,"  where  a  judgment  pro- 
vides for  a  definite  term  of  imprisonment  the  addi- 
tion of  the  words,  "or  until  further  order  of  the 
court,"  does  not  render  it  objectionable  for  uncer- 
tainty.'* As  a  general  rule  alternative  judgments 
or  orders  are  not  allowed  either  in  civil  or  criminal 
contempts,"  althoiigh  it  has  been  held  that,  where 
the  question  whether  the  acts  committed  are  a  con- 
tempt depend  on  facts  yet  to  be  determined,  the 
order  punishing  for  contempt  may  be  in  the  alter- 
native.^* It  has  been  held,  however,  that  condi- 
tional judgments  of  imprisonment  may  be  rendered 
in  contempt  cases.'"  Thus  a  judgment  which  as- 
sesses a  fine  for  contempt  has  been  held  not  void  for 
uncertainty  because  it  provides  for  imprisonment 
until  the  fine  is  paid,*^  or  tmtil  the  act  required  ia 
performed;*^  but  there  are  cases  oj^Kwed  to  this 
doctrine.** 

[i  123]  c.  Partial  Invalidity.  The  fact  that  the 
judgment  may  be  void  in  part  does  not  render  the 


ao.  state  T.  Cape  Fear  Liumber 
Co..  72  S.  C.  322,  61  SB  871. 

ai.  In  re  Mettler,  60  Mont.  2>9, 
146  P  747. 

ea.  Otis  V.  Iios  Angeles  County 
Super.  Ct.,  148  Cal.  129.  81  P  8SS;  Bx 
p.  Hoar,  146  Cal.  132,  79  P  863;  Over- 
end  V.  San  Francisco  Super.  Ct.,  181 
Cal.  280,  63  P  372;  Bx  p.  Field,  1  Cal. 
187;  In  re  Northern.  18  Cal.  A.  62,  121 
P  1010:  Com.  v.  Perkins,  124  Pa.  88, 
16  A  S25,  2  L,RA  223;  Ex  p.  Robert- 
son, 27  Tex.  A.  628,  11  SW  869,  11 
AmSR  207. 

as.  Herald-Republican  Pub.  Co.  v. 
Lewis,  42  Utah  188,  129  P  624. 

a4>  Herald-Republican  Pub.  Co.  t. 
Ijewls,  42  UUh  188,  210.  129  P  *>4 
(boldinff  that  the  recital  in  a  Juda- 
ment  that  the  accused  "bavins  stated 
that  thev  had  no  legal  reason  to  give 
why  ludament  should  not  be  pro- 
nounced aaalnst  them,"  etc.,  does  not 
show  that  they  were  aiven  an  oppor- 
tunity to  be  heard). 

aa.  Dates  T.  U.  S.,  323  Fed.  1013, 
139  CCA  389;  BillinKsley  v.  Peo.,  86 
III.  A.  283;  Archer  y.  Hesse,  164  App. 
DIv.  498.  ISO  NTS  296. 

[a]  ror  •zainsle,  where  defend- 
ants were  found  guilty  of  separate 
acts  of  disobedience  to  an  Injunction, 
the  sentence  should  not  be  Imposed 
generally  for  all  offenses,  but  the- 
punishment  for  each  offense  should 
be  specified,  so  that  it  could  be  re- 
viewed on  appeal.  Oates  t.  IT.  8., 
223  Fed.  1013,  189  CCA  389. 

ea.  McDonald  y.  Peo.,  86  III.  A. 
868;  Smith  y.  Tenney,  62  HI.  A.  S71. 

07.  Fiedler  ▼.  Bambrick  Broa 
Constr.  Co.,  (Mo.)  178  SW  763. 

68.     Fish  V.  Fish,  194  111.  A.  621. 

•e.  Tn  re  Canavan.  17  N.  M.  100, 
180  P  248;  Taylor  v.  Newblock,  E  Okl. 
847,  49  P  1114  (both  holding  that  a 
Judgment  Is  void  for  uncertainty 
which  orders  that  defendant  be  com- 
mitted to  the  county  Jail  until  a  fur- 
ther order  of  the  court). 

•n.  McDonald  v.  Peo.,  86  HI.  A.  558, 
669.     But  compare  Infra  |  122. 

71.  Matter  of  Clark,  128  Mo.  A. 
391,  103  SW  1106  (holding  that  a 
Judgment  imprisoning  one  for  con- 
tempt until  the  fines  and  costs  are 
paid  is  valid,  the  clause,  "or  until  he 
be  discharged  according  to  law,"  be- 
ing unnecessary  to  entitle  the  party 
committed  to  discharge,  on  complying 
with  the  statute  respecting  the  dis- 
charge of  Insolvent  persons). 


7a.    Albany.  City   Bank   V. . 


Seher- 
merhorn,  9  I^ge  ()I.  T.)  372,  38  AmD 
E61  [rev  on  other  grounds  10  Paige 
283].  See  also  Bergin  v.  Dlering,  70 
Hun  881,  24  NTS  86  (holding  that  an 
order  adjudging  defendant  guilty  of 
a  civil  coatempt  which  does  not  de- 
scribe the  acts  which  constitute  the 
contempt,  nor  what  defendant  shall 
do  to  purg^  himself  from  contempt, 
nor  adjudge  tliat  any  particular  acts 
were  done  or  omittea  inilch  amounted 
to  a  contempt,  nor  that  such  acts  Im- 
paired the  rights  of  any  party  to  the 
action,  will  be  reversed).  But  com- 
pare Peo.  V.  Hehan,  198  111.  A.  300 
(holding  order  directing  discharge  of 
defendant  on  payment  of  specified 
sum  as  attomeira  fees  allowed  in 
proceedings  against  him  tor  divorce 
need  not  state  that  bv  such  payment 
defendant  purges  himself  of  con- 
tempt). 

73.  Matter  of  Strong,  111  App. 
Dlv.  281,  97  NTS  469  [a«  186  N.  T. 
684  mem,  79  NB  1116  mem]. 

74.  Merchants'  Stock,  etc.,  <3o.  v. 
Chicago  Bd.  of  Trade,  801  Fed.  20, 
120  CCA  582. 

7B.    See  supra  i  121. 

7a^  In  re  Canavan,  17  N.  M.  100, 
106,  130  P  248  (where  the  court  said 
that,  while  a  Judgment  which  merely 
orders  commitment  "until  the  fur- 
ther order  of  the  court"  would  be  in- 
definite and  uncertain,  where  a 
definite  term  was  fixed  the  addition 
of  the  words  "or  until  the,  further 
order  of  the  court"  should  be  consid- 
ered merely  as  employed  to  retain  in 
the  court  the  power  to  terminate  the 
imprisonment  before  Its  expiration, 
according  to  its  terms,  on  satisfac- 
tory cause  shown). 

TT,  Clements  v.  Tillman.  79  Ga. 
451,  6  SB  194,  11  AmSR  441;  Sloman 
V.  Wayne  County  CMr.  Judge,  96  Mich. 
294,  64  NW  869:  Turner  v.  Smith,  90 
Mich.  309.  51  NW  282;  Scott  v.  CTham- 
bers,  62  Mich.  532,  29  NW  94;  In  re 
Seaman.  7  NTLegObs  70;  In  re 
Deaton,  105  N.  C.  59,  11  SB  244. 

78.  In  re  ^pofford.  82  Fed.  443 
(holding  that,  where  a  witness  re- 
fuses to  be  sworn  In  order  to  present 
objections  which  his  counsel  not  un- 
reasonably supposed  to  be  well 
founded,  the  order  of  commitment 
may  be  In  the  alternative). 

79.  TT.  S. — Clay  y.  Waters,  178 
Fed.  386.  101  (X^A  645.  81  AnnCas  897. 

Colo. — Shore  V.   Peo.,  88  Colo.  816, 


p.  Smith,  40  Tex.  Or.  179; 
HaiTis,   4  Utah  (,   6 


59  P  49. 

Tex. — Ex. 
49  SW  396. 

Utah. — Bx   p. 
P  129. 

W.  Va.— State  v.  Baltimore,  etc.,  R. 
Co.,  73  W.  Va.  1,  79  SB  834. 

80.  Shore  v.  Peo.,  26  Colo.  516,  59 
P  49;  Bx  p.  Smith,  40  Tex.  Cr.  179, 
49  SW  396  (holding  that  an  order 
assessing  a  fine  for  contempt  and  re- 
manding respondent  to  Jail  until  fur- 
ther order  of  court,  "or  such  fine  and 
costs  are  paid  In  full,"  merely  re- 
mands respondent  to  Jail  until  pay- 
ment of  the  fine  and  costs,  or  until 
his  enlargement  by  the  court  before 
then). 

81.  Clay  y.  Waters.  178  Fed.  8SS, 
101  CCA  645,  21  AnnCas  897;  Bx  p. 
Harris,  4  Utah  6,  6  P  129. 

.  [a]  mnw  (1)  where  a  bankrupt 
disposed  of  property  in  his  hands 
pending  a  suft  by  the  trustee  to  re- 
cover the  same  and  converted  the 
proceeds  to  his  own  use,  a  Judgment 
that  the  bankrupt  be  Imprisoned  for 
contempt  for  a  certain  period  unless 
within  that  time  he  accounted  for 
the  proceeds  of  the  property  he  had 
sold  was  a  Judgment  for  a  criminal 
contempt  ■  with  leave  to  purge  the 
contempt.  Clay  v.  Waters,  178 
Fed.  385,  101  CCA  645,  21  AnnCaa 
897.  (2)  Under  a  statute  authorising 
the  court  to  punish  by  fine  or  im- 
prisonment, and  where  the  contempt 
consists  In  omission  to  perform  an 
act  to  Imprison  until  the  act  is  per- 
formed, a  Judgment  in  a  proceeding 
for  contempt  for  refusing  to  answer 
a  question.  Imposing  a  fine  of  twenty- 
five  dollars  and  ordering  the  person 
Imprisoned  until  he  answers  the 
question  or  Is  released,  is  legal  and 
is  not  uncertain  or  indefinite.  Bix  p. 
Harris,  4  Utah  5,  5  P  129. 

8a.  Kyle  v.  Peo..  72  111.  A.  171,  181 
(holding  that  a  Judgment  in  proceed- 
ings for  contempt  which  states,  after 
the  Infliction  of  a  fine,  "which  he  is 
hereby  ordered  to  pay  immediately  to 
the  clerk  of  this  court,  and  tn  default 
of  which  payment,  to  be  Imprisoned 
In  the  Jail  of  this  county  and  there 
held  for  the  period  of  sixty  days, 
and  until  discharged  by  due  process 
of  law.  and  a  commitment  issue  to 
carry  this  Judgment  into  effect."  is 
erroneous,  because,  it  committed  in 
default  of  Immediate  payment  de- 
fendant would  have  to  remain  in  Jail 


Tot  lata*  oaass,  OsvalopmsBta  and  ckaacM  tn  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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whole  judgment  a  nvlUty,**  Where  a  judgment  k 
not  responsiye  to  the  motion  to  show  cause  that 
part  of  it  is  void.** 

[i  124]  4.  Opening  and  Vacating.  The  general 
rule  is  that  after  a  judgment  for  contempt  becomes 
final  the  court  has  no  power  to  alter  itj"  at  least 
after  the  term  at  which  it  was  rendered,  although 
there  is  authority  seemingly  to  the  contrary.^'  But 
an  order  of  court  which  is  not  a  final  order  may  be 
renewed  or  annulled  at  the  same  or  a  subsequent 
term  on  motion,"  as  for  instance  where  the  amount 
of  the  fine  was  left  to  be  determined,*"  or  where  the 
judgment  dismissing  the  proceedings  had  not  been 
entered  by  the  clerk,  the  cause  having  been  re- 
served for  further  argoment.*"  And  it  has  been  held 
that  a  court  at  the  term  during  which  a  judgment 
for  contempt  was  rendered  may  on  its  own  mo- 
tion, without  notice,  modify  the  judgment  by  remit- 
ting part  of  the  punishment.*^  Omissions  in  the 
records  of  what  was  actually  done,  but  which  was 
not  enter^  on  the  record  by  reason  of  mistake  or 
neglect,  may  bo  cured  by  nunc  pro  tune  orders.'* 
It  has  been  held  that,  where  a  party  adjudged  guilty 
of  contempt  in  refusing  to  obey  an  order  leaves  the 
etate,  a  stay  of  proceedings  to  enforce  the  contempt 
judgment  will  not  be  granted  on  the  ground  that  the 
condition  of  defendant's  health  would  be  better  if 


he  returned  to  his  former  home.*' 

[i  126]  B.  OommitDwnt— 1.  NacMaity  of  Order. 
Generally  speaking  a  party  chaxged  with  contempt 
cannot  be  imprisoned  without  the  issuance  of  a 
formal  warrant  of  commitment.**  It  has  been  held 
that  an  arrest  under  a  bench  Warrant  of  a  person 
indicted  for  criminal  contempt  is  not  a  commit- 
ment,** and  that  a  peorson  imprisoned  under  ao. 
illegal  commitment  cannot  be  held  by  subsequently 
making  out  a  legal  commitment.**  lakewise,  whero 
one  on  appearing  and  purging  the  contempt  is  dis- 
charged without  day  he  cannot  be  again  committed, 
on  the  attachment  proceeding.*'  But  a  party  com- 
mitted for  ctmtempt  until  he  comply  with  the  order 
of  the  court,  if  released  on  bail,  may  be  recommit- 
ted.** 

[$  126]  2.  Entitling  of  Older.  While  the  better 
practice  is  to  have  the  mittimus  entitled  and  issued 
in  the  regular  contempt  proceeding  it  is  not  fatal 
that  it  was  issued  under  iYie  title  of  the  cause  in 
which  the  contempt  is  charged.** 

[$  127]  S.  Sendition  and  Entry  of  Order.  It  has 
been  held  that  in  cases  of  direct  contempt  a  verbal 
order  of  commitment  is  sufiScient^  when  entered  on 
the  court's  minutes;*  but  according  to  some  author- 
ities no  person  can  be  committed  unless  a  written 
order  is  made  and  entered.* 


sixty  days,  even  thoush  willing  to 
pay  his  line  the  next  day  after  Ma 
commitment,  and  In  addition  would 
be  liable  for  th6  amount  of  the  fine) : 
Scott  v.  Chambers,  62  Hlch.  638,  29 
NW  >4  (holding  that  under  Howell 
St.  Annot.  c  256,  in  a  proceeding  as 
for  contempt  to  enforce  a  civil  rem- 
edy, an  order  reqvlrlnjr  respondents 
to  pay  Into  court  a  «peclflc  sum  of 
money  within  a  specified  time  or  give 
bonds  to  produce  It  or  stand  com- 
mitted Indeflnltely  Is  void  and  be- 
yond the  Jurisdiction  of  the  court). 

aa.  Ark.— Ex  p.  Davles.  78  Ark. 
368,  84  SW  633. 

C^I. — Overend  v.  San  Francisco 
Super.  Ct.,  131  CaL  280.  63  P  372;  £2x 
p.  Henshaw,  73  Cal.  486,  15  F  110. 

Ind. — Perry  v.  Pernet,  166  Ind.  67, 
74  NE  60»,  6  AnnCaa  683. 

Minn. — SUte  v.  WUtla.  61  Minn. 
120,  68  NW  169. 

Tex. — Ex  p.  Toung,  103  Tex.  4T0, 
129  S'W  699. 

[a]  Sbn%  even  If  an  order  com- 
mittfnr  a  person  for  an  Indefinite 
time  for  contempt  In  failing  to  com- 
ply with  an  order  requiring  the  pay- 
ment of  money  was  erroneous,  such 
error  would  not  render  the  judgment 
void  and  subject  to  collateral  attack 
by  habeas  corpus.  Perry  v.  Pemet, 
166  Ind.  67.  74  NE  609,  6  AnnCas  683. 

84.  State  V.  Willis,  61  Minn.  120, 
63  NW  169.  See  also  Jackson  v. 
State,  21  Tex.  668  (holding  that  where 
the  Jury  In  a  prosecution  against  an 
attorney  embrace  two  grounds  in 
their  verdict,  one  a  contempt,  and  the 
other  malpractice,  and  the  court  en- 
ters Judgment,  the  judgment  in  so 
far  aa  It  was  founded  on  contempt 
is  erroneous). 

85.  In  re  Barry,  94  Cal.  662,  29  P 
1109;  Barry  v.  San  Francisco  Super. 
Ct..  91  CaL  486,  27  P  768  (both  hold- 
ing that,  where  the  court  Imposes  a 
fine  and  imprisonment  for  five  days, 
and  further  orders  an  imprisonment 
at  the  rate  of  one  day  for  each  two 
dollars  of  the  fine,  if  not  paid,  it 
was  a  final  judgment,  and  It  had  no 
authority  at  the  end  of  five  days' 
imprisonment  to  enter  another  judg- 
ment for  the  fine  and  Have  execution 
Issiied).  And  see  Hatter  of  Hay- 
ward.  44  App.  Div.  266,  60  NTS  636 
(holding  that  under  the  code  giving 
the  surrogate  court  power  to  recon- 
sider Its  decisions,  but  limiting  the 
exercts«  and  power  to  the  same  man- 
ner to  which  it  is  exercised  by  a 
court  of  record,  a  surrogate  court 
having   Issi^   ao   order   to   commit 


defendant  for  contempt'  and  denied 
a  motion  to  set  aside  the  conunit- 
ment,  defendant  cannot,  after  failing 
to  appeal  from  the  order,  demand 
that  the  court  consider  a  second  mo- 
tion to  set  aside  the  commitment, 
and  cannot  bring  the  cause  before 
the  supreme  court  by  appeal  from 
an  order  denying  such  second  mo- 
tion).    See  also  Infra  it  146-1S3. 

ee.  Fischer  v.  Hayes,  6  Fed.  63,  19 
Slatchf.  13. 

87.  Curtis  V.  WUfley,  166  Fed.  893, 
91  CCA  671  (holding  that,  where  In 
a  contempt  proceeding  the  first  Judg- 
ment did  not  embraxse  the  alternative 
of  imprisonment  in  case  the  fine  im- 
posed was  not  paid,  the  court  had 
power  to  enter  a  second  Judgment  as 
the  final  judgment  of  the  court.  [It 
does  not  appear  from  the  decision  at 
what  time  the  second  judgment  was 
entered,  but  presumably  the  correc- 
tion was  made  at  the  same  term,  for 
the  court  speaks  of  the  corrected 
Judgment  as  the  final  Judgment  of 
the  court]);  Lioriok  .v.  Motley,  69  S. 
C.  667,  48  SB  614  (holding  that  a 
Judgment  in  contempt  may  be 
amended  after  notice  of  appeal  If 
appellant  Is  given  an  opportunity  to 
except  to  the  correction  in  his  ap- 
peal). 

88.  Fischer  v.  Hayes,  6  Fed.  63,  19 
Blatchf.  13;  Wakefield  v.  Moore,  65 
Ga.  268;  Fowler  v.  Vermillion,  167 
Iowa  362,  149  NW  444:  State  v. 
Brown,  81  Wash.  397,  V72  P  86,  62 
LRA  974. 

89.  Fisher  v.  Hayes,  6  Fed.  68,  19 
Blatchf.  13. 

90.  State  v.  Brown,  31  Wash.  397, 
72  P  86,  62  LRA  974. 

91.  Ex  p.  Davies,  78  Ark.  868,  84 
our  ft9* 

98.  Ex  p.  BuBkirk,  72  Fed.  14,  18 
CCA  410  (holding,  however,  that  the 
court  cannot  modify  orders  previ- 
ously made,  or  make  an  order  which 
it  in  fact  Intended  to  make  at  a 
previous  time  but  did  not  make). 
.  93.  Moore  v.  Moore,  141  App.  Div. 
E33,  126  NTS  413  (holding  that, 
where,  after  entry  of  an  order  com- 
mitting one  for  contempt  for  refus- 
ing to  comply  with  a  judgment,  he 
removed  from  the  state,  it  is  no 
ground  for  a  stay  of  proceedings  to 
enforce  the  order  that  he  Is  residing 
In  a  place  injurious  to  his  health, 
and  desires  to  enjoy  the  comforts  of 
his  home  within  the  state,  there  be- 
ing nothing  to  prevent  him  returning 
except  his  refusal  to  comply  with 
the  Judgment). 


84b    XT.  S. — ^Ex  p.  Burford,  4  F.  Cas. 
No.  2,149,  1  Cranch  C.  C.  456. 
'  Conn. — Sherwood   v.   Sherwood,   82 
Conn.  1. 

ICan. — In  re  Farr,  41  Kan.  276^  21 
P  273. 

N.  T. — Plattsburgh  First  Nat.  Bank 
V.  Fltspatrlck,  80  Run  76,  80  NTS  16. 

Tex. — 'Ex.  p.  Dena,  63  Tex.  Cr.  379. 
140  SW  346;  Ex  p,  Ogden,  68  Tex. 
Cr.  380,  140  SW  346;  Ex  p.  Kearby, 
36  Tex.  Cr.  631,  34  BW  636. 

Eng. — Mayhew  v.  IJocke,  2  Marsh. 
377,  7  Taunt.  63,  3  ECL  261,  129  Re- 
print 25. 

Ont — Toung  v.  Saylor,  23  Ont.  613. 

La.}  Xn,  Haw  Toxt^  under  Code  Civ. 
Proc  II  2281,  2283,  where  a  proceed- 
ing to  compel  an  attorney  to  pay 
over  money  to  his  client  is  begun 
by  an  affidavit  to  show  cause  and  he 
is  adjudged  In  contempt  he  may  be 
committed  by  a  certified  copy  of  an 
order  so  made,  but  where  the  pro-  ■ 
ceeding  is  begun  by  affidavit  and  at- 
tachment a  warrant  of  commitment 
must  issue.  Peo.  v.  Feenaughty,  61 
Misc.  463.  101  NTS  700, 

96.  Peo.  V.  Mead.  92  N.  T.  416,  1 
N.  T.  O.  417. 

96b  Shanks'  Case,  16  AbbPrNS  (N. 
T.)  88  [rev  on  other  grounds  2,  Hun 
226], 

97.  In  re  Brown.  4  Colo.  438. 

98.  U.  S.  V.  Bowles,  16  Fed.  536. 

99.  Poppers  v.  Poppers,  117  111.  A. 
498,  601  (where  the  order  of  commit- 
ment was  entitled  In  the  original 
cause  but  was  upheld,  the  court  say- 
ing that  "every  reasonable  intend- 
ment and  presumption  in  support  of 
the  order  must  be  indulged");  Mat- 
ter of  Hannberger,  19  Oh.  Clr.  (it.  661, 
10  Oh.  dr.  Dec  661. 

1.  Ex  p.  Paris,  18  F.  Cas.  No.  10,- 
714,  3  Woodb.  &  M.  227  (holding  that 
In  the  case  of  disobedient  witnesses 
there  Is  no  need  of  any  formal  war- 
rant of  commitment,  a  verbal  order 
being  sufficient);  E3x  p.  Percy,  2  Daly 
(N.  T.)  630  (holding  that  where  the 
contempt  is  committed  In  the  pres- 
ence of  the  court  an  order  oif  the 
court  Is  a  sulfident  oommitment). 

8.  Ex  p.  Paris.  18  F.  Cejs.  No.  10,- 
714,  3  Woodb.  at  M.  227. 

3.  Rawson  V.  Rawson,  36  111.  A. 
605-  Ex  p.  Kearby.  35  Tex.  Cr.  634, 
34  SW  962;  Ex  p.  Mylius,  61  W.  Va. 
405,  56  SB  602,  10  LRAN3  1098,  11 
AnnCas  812. 

"Both  by  reason  and  authority,  we 
hold  that  no  court,  under  our  system 
of  government,  should  be  authorized 
to  imprison  a  dtisea  for  a  contempt, 
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[f  128]  4.  BeqnisitOB  ud  Validity  of  Oidei— «. 
In  OenenL  The  order  or  watxant  of  commitment 
must  be  definite  and  certain.^  And  as  presumptions 
and  intendments  'will  not  be  indulged  to  sustain  a 
commitment  for  contempt,'  the  order  must  show  an 
adjudication  t}iat  a  contempt  has  been  committed,' 
for  which  oonviotioo  has  been  had,^  and  must  set 
forth  such  facts  as  show  jurisdiction.'  The  warrant 
of  commitment  must  conform  to  the  terms  of  the 
order  which  directs  it  to  issue.'  All  mandatory 
statutory  requirements  respecting  the  form  and  con- 
tents of  the  warrant  or  order  must  be  substantially 
observed.^"  Thus,  where  the  statute  requires  that  the 
evidence  on  which  the  abtion  is  foundied  must  be  in 
writing  and  filed,  an  order  of  commitment  made 
when  the  evidence  is  not  of  record  is  void,"  al- 
though such  error  does  not  oust  the  trial  court  of 
jurisdiction.^*  If  the  order  or  warrant  is  issued  to 
commit  for  failure  to  pay  a  fine  imposed  for  con- 
tempt, the  amount  of  the  fine  should  be  specified/' 
and  the  warrant  should  designate  the  person  to 
whom  the  fine  should  be  paid,^'  although  it  has  been 
held  that  a  commitment  for  contempt  for  failure  to 


pay  alimony  was  n6t  too  vague  in  that  it  failed  to 
provide  an  opportunity  for  defendant  to  pay  it,  if 
desired,  to  the  respyondent.^'  Unnecessary  words 
and  phra^s  inserted  will  not  render  the  commit- 
ment void  but  may  be  treated  as  surplusage.^*  The 
validity  of  the  order  is  not  affected  by  the  fact  that 
the  court  allows  the  offender  an  opportunity  to  com- 
ply with  the  terms  of  the  order  before  a  commit- 
ment shall  issue.*'  It  has  also  been  held  that  de- 
fendant's presence  is  not  necessary  when  the  final 
order  of  commitment  is  made,^  but  the  better  rule 
seems  to  be  that  an  order  of  commitment  in  the 
absence  of'-def endant  is  absolutely  void.'" 

[$  129]  b.  Alternative  Order.  As  a  rule  an 
alternative  ord«:  of  commitment  is  void.^  It  has' 
been  held,  however,  that  an  order  of  commitment 
will  not  be  invalidated  because  of  an  alternative 
provision  therein,  where  no  harm  is  caused  thereby 
to  the  offending  party.'* 

[i  130]  c.  Setting  Porth  Facts  0«istitiitiii« 
Contempt.  Many  authorities  hold  that  i^e  wammt 
of  commitment  should  stf^te  the  particular  facts  on 
which  the  order  is  founded.^'    Thus  an  order  com- 


unless  at  the  very  time  he  Is  so  com- 
mitted the  proper  order  is  made  and 
entered,  and  the  writ  of  commitment 
Issued  for  the  purpose  of  his  deten- 
tion." Ex  p.  Kearby,  36  Tex.  Cr.  C34, 
'644,  34  S\r  962. 

4.     Ala. — Ex  p.  Walker,  25  Ala,  Si. 

Cal. — Peo.  V.  Turner,  1  Cal.  152. 
See  also  Ex  p.  Benahaw,  73  Cal.  486, 
16  P  110. 

la— Peo.  v.  Pirfenbrink,  96  111.  68; 
Kahlbon  v.  Peo.,  101  111.  A.  667;  Mc- 
Donald V.  Peo.,  86  111.  A.  558;  Bil- 
linesley  v.  Peo.,  86  111.  A.  233;  Salo- 
mon T.  Holdom,  72  111.  A  346. 

Iowa. — Walton  v.  Hobson,  146  Iowa 
703.  125  NW  806;  State  v.  Myers.  44 
Iowa  680. 

N.  T. — In  re  Depue.  186  N.  T.  60, 
77  NE  798;  Flor  v.  Flor,  73  App.  Dlv. 
262.  76  NTS  «1S. 


Tex. — Ex  p.  Smith,  40  Tex.  Cr.  179, 
A.  628,  11  'SW^^'9,  11  AmSR  207. 


49  SW  396 


%x 


Robertson,  27  Tex, 


Vint. — ^Toxley*s  Case,  1  Salk.  361, 
91  Reprint  307. 

Ont. — In  re  Clarke,  7  U.  C.  Q.  B. 
223. 

[a]  Thus  an  administrator  was 
ordered  to  settle  his  accounts  by  a, 
certain  day,  and,  having  failed  to  do 
so,  he  was  directed  to  be  Imprisoned 
for  contempt  "until  he  shall  have 
complied  with  said  order  or  until 
discnarg-ed  by  due  process  of  law,"  it 
was  held  that,  as  it  was  impossible 
for  said  order  to  be  compiled  with, 
the  time  having  expired,  the  impris- 
onment might  be  continued  Indefi- 
nitely, and  that  the  order  of  commit- 
ment was  therefore  void  for  uncer- 
tainty. Salomon  v.  Holdom.  72  111.  A. 
346 

[bl  VBdar  a  vlatnt*  empowering 
a  court  to  punish  for  contempt  by 
fine  not  exceeding  two  hundred  dol- 
lars, or  imprisonment  for  five  days, 
or  both,  and  authorizing  imprison- 
ment for  the  fine  at  one  day  for 
every  dollar  thereof,  and  cUso  au- 
thorizing taxation  of  costs  against 
the  person  fined,  and  imprisonment 
not  to  exceed  one  day  for  each  dol- 
lar of  fine  and  costs,  a  judgment  In 
a  case  of  criminal  contempt  ordering 
imprisonment  of  one  day  for  each 
dollar  of  the  fine  and  costs  (In  all 
one  hundred  and  eighty-four  dollars 
and  eighty  cents)  was  proper.  Ex  p. 
Whitmore,  9  Utah  441,  36  P  624. 

[c1    Vorm  of  waxraat  of  eonunit- 

nt  for  contempt  of  a  witness  in 


relTusing  examination  of  papers  as 
ordered  which  was  held  sumdent  see 
Peo.  V.  Sheriff,  7  AbbPr   (N.  T.)  96. 

B.  Ex  p.  Stone,  (Mo.)  183  SW 
1058;  In  re  Shull,  221  Mo.  623,  121 
SW  10.  133  AmSR  496. 

e.  Prlvett  V.  Presley,  62  Ind.  491: 
Ex  p.  Van  Sandau,  1  Phil.  446.  19 
BngCh   445,   41   Reprint   701;   McKen- 


zie  V.  Mewbum,  6  U.  C.  Q.  B.  O.  8. 
486. 

7.  Prlvett  V.  Pressley,  62  Ind.  491. 
[a]       mut     sliow     oouvlotloil.. — A 

commitment  for  contempt  which  does 
not  show  a  conviction  therefor  is  a 
nullity.  Prlvett  v.  Pressley,  62  Ind. 
491. 

8.  Overend  v.  San  Francisco 
Super.  Ct.,  131  Cal.  280,  63  P  372; 
Seaman  v.  Duryea,  11  N.  T.  324;  But- 
terfleld  v.  O'Connor.  3  Oh.  Dec.  (Re- 
print) 34,  2  WklyLGai  192;  Com.  v. 
Perkins,  124  Pa.  36,  16  A  625,  2  L.RA 
223. 

[a]  Wliai*  a  'wltasaa  ia  oommlttsd 
bjr  a  aotazy  for  refusing  to  answer 
a  question,  the  return  of  the  officer 
must  show  that  the  notary  had  au- 
thority to  take  the  deposition.  Burn- 
side  v.  Dewstoe,  9  Oh.  Dec  (Re- 
print)   689,   IB  ClncLBul  197. 

9.  Peo.  V.  Bergen,  6  Hun  (N.  T.)  267 
(holding  that  a  mittimus  for  con- 
tempt which  is  at  variance  with  the 
order  disobeyed  is  fatally  defective). 

10.  Dorgan  v.  Granger,  76  Iowa 
156,  40  NW  697;  In  re  Farr,  41  Kan. 
276,  21  P  273;  In  re  Depue,  185  N.  Y. 
60,  77  NB  798;  Roncoroni  v.  Gross, 
92  App.  Dlv.  366,  86  NTS  1113;  Bx  p. 
Bird,  3  Porto  Rico  266.  See  In  re 
Sage,  24  Oh.  Clr.  Ct.  N.  S.  7. 

[aj  Thna  under  Code  Civ.  Proc. 
i  11,  providing  that,  where  a  person 
is  committed  for  contempt  for  a 
willful  disobedience  of  the  lawful 
mandate  of  a  court,  "  the  particular 
circumstances  of  his  offence"  must 
be  set  forth  in  the  mandate  of  com- 
mitment, an  .order  adjudging  une 
guilty  of  violating  an  injunction 
which  contains  a  general  statement 
of  the  disobedience  but  fails  to  set 
forth  the  particular  circumstances 
is  fatally  defective.  Roncoroni  v. 
Gross,  92  App.  Div.  366.  86  NTS  1113. 

11.  Seldlltz     V.     Benham,     (Iowa) 

132  NW    370;    State   V.    District    Ct., 

133  Iowa  450,  110  NW  692;  Dorgan 
V.  Granger,  76  Iowa  156,  40  NW  697. 

[a]  u.  Iow«,  under  Code  {  4466, 
an  order  of  commitment  for  con- 
.tempt,  based  on  facts  not  within  the 
knowledge  of  the  court  or  Judge,  but 
rroved  by  the  testimony  of  others,  is 
void,  unless  the  evidence  Is  reduced 
to  writing,  and  filed  and  thus  made 
of  record  before  the  order  of  cem- 
mitment  Is  made.  Walker  v.  Ke'h- 
nedy,  133  Iowa  284,  110  NW  581. 

13.  Seldlltz  V.  Benham,  (Iowa) 
132    NW    370. 

13.  Jernee  v.  Jernec,  54  N.  J.  Eq. 
667,  36  A  468:  Burnham  v.  Denike, 
53  App.  Dlv.  407,  66  NTS  1028. 

[a]  Amount  held  anaoleiitlj 
•tatad. — An  order  of  commitment  im- 
posing a  fine  stating  the  amount, 
with  interest  from  a  certain  date,  is 
sufficient  as  to  amount.     In  re  Bern- 


hard,  1  NTS  226,  14  NTCivProc  195. 

14.  Donald  v.  Peo.,  86  111.  A. 
688. 

IB.  MacKenale  v.  MacKenzie,  141 
IlL  A.  126  latt  238  111.  616,  87  NE 
8481. 

16.  In  re  Bernhard,  1  NTS  225,  14 
NTCivProc  196:  Tates  v.  Lansing,  9 
Johns.  (N.  T.)  396,  6  AmD  290. 

IT.  Matter  of  Blumenthal,  22  Mlsc 
704,    50   NTS    49. 

18.  Barclay  v.  Barclay,  83  111.  A. 
366  raff  184  111.  471,  56  NE  821] 
(holding  that  the  personal  presence 
In  court  of  a  defendant  in  contempt 
proceedings  at  the  moment;  when  the 
order  is  entered  is  not  necessary  in 
order  to  Confer  Jurisdiction  over  him, 
where  he  has  had  notice  of  the  rule 
served  on  him,  and  has  appeared  and 
answered  to  it);  Jordan  v.  Wapello 
County  car.  Ct.,  69  Iowa  177,  28  NW 
548  (holding  that,  although  proceed- 
ings to  punish  for  contempt  are  In 
a  certain  sense  of  a  criminal  nature, 
the  service  of  a  rule  to  show  cause 
gives  the  court  Jurisdiction  and  the 
court  is  not  bound  to  make  an  arrest 
before  proceeding  to  punish). 

10.  Auto  Highball  Co.  v.  Sibbett, 
II  Ga.  A.  618.  76  SB  914;  Ex  p.  My- 
lius,  61  W.  Va.  405,  66  SE  602.  10 
LRANS  1098,  11  AiinCaa  812. 

ao.  Swett  V.  Thorkildsen,  116 
Mich.  314.  73  NW  370;  Falkenburg 
V.  Prank,  19  Misc.  418.  43  NTS  1137. 

[a]  Tana  a  commitment  ia  bad 
which  commands  the  sheriff.  In  the 
alternative  or  conditional  form,,  to 
Imprison  defendant  "unless  he  shall 
pay"  the  fine  Imposed,  the  correct 
practice  being,  to  serve  on  defendant 
a  copy  of  the  alternative  order,  and, 
on  his  failure  to  pay  on  demand, 
make  proof  of  the  fact  to  the  court 
and  obtain  an  absolute  order  of  com- 
mitment. Falkenburg  v.  Frank,  19 
Misc.    418,    43    NTS    1137. 

21.  Peo.  V.  Sickles.  69  Hun  342,  IS 
N7S  101  (holding  that  an  order  for 
commitment  for  contempt  of  a  judg- 
ment debtor  who  had  failed  to  appear 
for  examination  in  supplementary 
proceedings  directed  that  he  be  im- 
prisoned until  a  fine,  costs,  etc.,  be 
paid,  or  that,  should  he  appear  on  a 
certain  day  for  examination,  and  pay 
a  fine  to  plaintiff,  and  stipulate  not 
to  bring  any  action  against  him  be- 
cause of  the  proceedings,'  he  should 
be  discharged,  was  not  Invalidated, 
even  if  the  court  had  no  power  to 
insert  such  alternative  provision  In 
the  order  and  commitment,  as  it 
caused  no  harm  to  the  debtor,  since 
he  could  relieve  himself  from  im- 
prisojiment  by  complying  with  that 
portion  of  the  order  which  the  court 
was  authorized  to  make). 

33.  Ark. — Ex  p.  Davles,  73  Ark. 
368.   84  SW  633. . 
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mitting  a  witneas  for  eontempt  in  refosibg  to  be 
sworn  as  a  witness,  or  to  produee  books  for  exam- 
ination, is  insufSeient,  whidi  fails  to  show  that  any 
subpeena  was  issned  or  served  on  the  person  com- 
mitted.^ So  it  has  been  held  that  an  order  com- 
mitting a  witness  for  contempt  for.  refusing  to  an- 
swer a  qnestion  must  state  such  qoestion,"  and 
most  also  show  the  pertinency  and  relevancy  of  the 
question.''  Other  cases,  however,  hold  that  it  is  not 
necessary  to  set  oat  the  minor  facts  of  the  case  in 
whieh  the  eontempt  arose,'"  and  that  a  warrant  of 
commitment  will  be  deemed  valid  if  it  shows  on  its 
face  the  general  nature  of  the  offense."  Under  a 
statute  authorizing  imprisonment,  where  the  oon- 
tempt  charged  consists  in  the  failure  to  perform 


an  act  or  diit;^  wiuofc  ii  within  the. power  of  the 
offender  to  perform,  the  warrant  must  specify  the 
act  or  duty  required  to  be  perfonued,^  and  some- 
cases  hold  that  it  must  further  set  forth  that  it  is 
in  the  power  of  the  offender  to  comply  with  the  pro- 
visions of  the  order,™  but  there  are  other  oases 
holding  that  this  is  not  necessary.^ 

[i  131]  d.  Limiting  Time  of  ImpriaomiMnt. 
Although  it  has  been  held  that  technical  inaccuracy 
in  the  recitals  of  an  order  or  warrant  of  commit- 
ment for  contempt  as  to  the  period  of  punishment 
inflicted  will  not  render  it  void  if  the.  defects  are 
snppUed  by  the  record,^^  the  general  rule  is  that  the 
order  or  warrant  of  commitment  for  contempt  must 
name  a  definite  period  of  imprisonment.^    Thus  an 


CAl. — In  re  McCarty,  154  Cal.  634, 
98  P  540;  Bx  p.  Hoar,  146  Cal.  182, 
79  P  858':  Overend  v.  San  Francisco 
Super.  Ct.,  131  Cal.  280,  63  P  372;  Ex 

?.  Rowe,  7  Cal.  181;  In  re  Shortridgre, 
Cal.  A.  371,   SO  P  478. 

111.— Peo.  T.  Hogan,  25<  111.  4»«, 
100  NB  177;  Rawson  v.  Rawson,  85 
111.  A.   606. 

Ind.— Mahoney  v.  State,  33  Ind.  A. 
656,  72  NB  151,  104  AmSR  S7t. 

Iowa. — State  v.  District  Ct.,  133 
Iowa  450,  110  NW  582;  Walker  v. 
Kennedy,  183  Iowa  284,  110  NW  581: 
Srady  v.  Polk  County  Diet.  Ct.,  128 
Iowa  346.  102  NW  116;  Goete  v. 
Stutsman,  73  Iowa  683,  36  NW  644; 
State   V.    Folsom.    84    Iowa   583. 

Mich. — Tweddle  v.  Judg-e  Qrand 
Rapids  Super.  Ct.,  184  Mich.  237,  96 
NW  22. 

Mo. — EIx  p.  Creasy,  243  Mo.  679,  148 
SW  914,  41  LRANS  478;  In  re  Shull, 
S21  Mo.  623,  629.  121  SW  10,  133 
AmSR  496   [oit  Cycl. 

Mont. — In  re  MettJer,  50  Mont.  299, 
146  P  747;  State  v.  Second  Judicial 
rUst.   Ct.,    84   Mont.    107,    85    P   870. 

Nebr. — Crltes  y.  State,  74  Nebr.  687, 
105  NW  469;  Wilcox  r.  State,  46 
Nebr.  402,   64  NW  1072. 

N.  T.— In  re  Depue,  185  N.  Y.  60, 
77  NE  798;  Peo.  v.  Albany  County 
Ct.  Seas.,  147  N.  T.  290,  41  NB  700; 
Peo.  V.  La  Fetia,  171  App.  Dlv.  269, 
167  NTS  386;  Roncoronl  v.  Cross,  92 
App.  Dlv.  366,  86  NTS  1113;  Peo.  T. 
Iterean.  86  App.  Dlv.  278,  88  NTS 
843;  'De  Witt  v.  Dennis,  30  HowPr 
131;   In  re  Seaman,  7   NTIiegObs   70. 

N.  C — ^In  re  Odum,  183  N.  C.  260, 
46  SB  569. 

Oh. — Bx  p.  Woodworth,  6  OhS&CPl 
19,  29  CincLBul  «16;  In  re  Sima,  4 
OhS&CPI  473,  4  ClncLBuI  467. 

Okl.— Bx  p.  CurU%  10  OkL  660,  63 
P  963;  Taylor  ▼.  Newblock,  5  Okl. 
647,    49   P  1114. 

Pa. — Com.  V.  Philadelphia  County 
Prison  Keeper.  251  Pa.  101,  96  A 
134;  Wilson  v.  Keeley,  124  Pa.  8«. 
16  A  528,  23  WklyNC  193. 

Porto  Rico.— Bx  p.  Medina,  4  Porto 
Rico  261;  Bx  p.  Bird,  4  Porto  Rico 
228;  Bx  p.  Bird,  3  Porto  R16o  256. 

Tex. — filx  p.  BulUngton,  66  Tex.  Cr. 
266,    146   SW   1190. 

Wis. — Bmerson  v.  Huss,  127  Wis. 
216.  106  NW  618;  Poertner  v.  Russell, 
83  "Wis.   193 

Eng. — Reg.  v.  Lambeth  County  Ct. 
Judge,   36  Wkly.  Rep.  476. 

Ont — TouuK  V.  Saylor,  28  Ont.  613. 

[a]  Thus  (1)  the  mere  statement 
In  tne  final  order  committing  an  at- 
torney for  contempt  that  he,  in  the 
immediate  view  and  presence  of  the 
court,  behaved  in  an  insolent  and  dis- 
orderly manner  which  tended  to  in- 
terrupt the  proceedings  of  the  court 
and  to  impair  the  respect  due  to  its 
aothority  Is  an  insufficient  statement 
of  the  particular  circumstances  of 
the  offense.  Peo.  v.  Marean,  86  App. 
Dlv.  278.  88  NTS  843  (under  Code 
Civ.  Proc  I  11).  (2)  An  order  lining 
and  committing  an  attorney  for  con- 
tempt "for  refusing  to  obey  orders 
of  the  court  in  open  court,"  without 
stating  what  orders  he  refused  to 
obey,  is  Insufficient.  Bx  p.  Bulllng- 
ton.   66  Tex,  Cr.   266.   146   SW  1190. 

fbl  Oerfeiflaatloa  of  otJix-  "ilii 
Montana  an  order  of  commitment  for 


contempt  cannot  be  executed  until  a 
certified  copy  thereof  has  been  en- 
tered on  the  minutes,  in  re  Mettler, 
60  Mont.  ftS,  146  P  747, 

[c]  By  whom  wavraat  nuist  be 
■tCBMU— In  Porto  Rico  the  warrant 
must  be  signed  by  the  judge  who  de- 
livered the  sentence.  Bx  p.  Medina,  4 
Porto  Rico  261;  Bx  p.  Bird,  4  Porto 
Rico   223. 

S8.  Bx  p.  Stone.  (Mo.)  183  SW 
1068. 

04.  Ward  V.  Lamb,  (Mo.)  177  BW 
866 :  'Wilcox  v.  State,  46  Nebr.  402, 
64  NW  1072;  Bx  p.  Waugh,  40  Okl. 
188,  137  P  106. 

28.  Bx  p.  Shull,  221  Mo.  628,  121 
SW  10,  183  AmSR  498;  Ex  p.  'Wood- 
worth,  6  OhSftCP  19.  29  ClncLBul 
816. 

[a]  Tbna  a  commitment  for  con- 
tempt for  treating  the  court  disre- 
spectfully In  refusing  to  answer 
questions  as  a  witness,  failing  to 
state  in  what  respect  the  disrespect 
consisted,  or  to  find  that  the  ques- 
tions were  material  and  pertinent, 
was  fatally  defective.  Ex  p.  Shull. 
221  Mo.  628,  121  SW  10,  138  AmSR 
496. 

36.  Walton  V.  Ho1>son,  146  Iowa 
708,  126  NW  806;  State  v.  Becht,  23 
Minn.  411;  In  re  Muller,  67  Hun  84. 
21  NTS  678;  In  re  Davidson,  13 
AbbPr  (N.  Y."*  129;  Kearney's  Case, 
13  AbbPr  (N.  T.)  459,  22  HowPr  809; 
Peo.  V.  Nevlns,  1  Hill  (N.  Y.)  164. 

(a]  Thus  a  warrant  reciting  that 
at  a  hearing  before  the  Judge  ort  an 
information  for  contempt  a  certain 
person  was  tried  convicted,  arid 
sentenced  sufflclently  showed  that  the 
facts  were  proved  by  witnesses. 
Walton  v.  Hobson,  146  Iowa  70S,  125 
NW  805. 

37.  U.  8.— Ex  p.  Nugent,  18  Fed. 
Cas.  No.  10.876,  Brunn.  Col.  Cas.  896, 
1  Hayw.  &  H.   287. 

Car— Ex  p.  Field.  1  Cal.  187. 

D.  C. — Tolman'v.  Leonard,  6  App. 
224. 

III. — Poppers  V.  Poppers.  117  lU. 
A.  498. 

Me.— Call  V.  Pike,  68  Me.  217. 

Mo.— Ex  p.  McKee,  18  Mo.  699. 

N.  T. — Seaman  v.  Duryea,  11  N.  T. 
324;  Matter  of  Muller,  67  Hun  34,  21 
NTS  678:  Peo.  v.  Conner.  IB  AbbPr 
NS  430:  Peo.  v.  Nevlns,  1  Hill  164. 

Vt  — In  re  Murphy,  78  Vt.  116,  60 
A  817. 

Bng. — Matter  of  Fernandez,  6  H.  & 
N.  717,  158  Reprint  296,  10  C.  B.  N.  S. 
3.  100  BCL  3,  142  Reprint  349,  16 
ERC  1;  In  re  McAleece,  T  Ir.  C.  L. 
146. 

38.  Peo.  V.  Grant,  50  Hun  243,  8 
NTS  142;  Ex  p.  Whitmore,  9  Utah 
441,  36  P  524 ;  Ex  p.  Harris,  4  Utah 
5,  6  P  129;  State  v.  MilUgan,  3  Wash. 
144,  28  F  369;  State  v.  Sachs,  2 
Wash.  373,  26  P  865,  26  AmSR  857. 

29.  Ex  p.  Cohen,  6  Cal.  318;  Mose- 
ley  V.  Peo.,  101  111.  A.  564;  Peo.  v. 
Conner,  15  AbbPrNS   (N.  Y.)   430;  Ex 

?.  Robertson,  27  Tex.  A.  628,  11  SW 
69,  11  AmSR  207. 
[al  Thna  it  Is  essential  to  the 
validity  of  a  commitment  against  a 
constable  for  refusal  to  execute  a 
writ  of  sequestration  that  both  the 
judgment  and  the  order  of  commit- 
ment showed  that  it  was  within  the 


power  of  the  constable  to  execute 
the  writ.  Bx  p.  Robertson.  27  Tex. 
A.  628,  11  SW  669.  11  AmSR  207. 

30.  In  re  Popejoy,  26  Colo.  82,  65 
P  1088,  77  AmSR  222  (holding  that 
a  statute  providing  that  a  person 
committed  for  eontempt  for  failure 
to  perform  an  act  which  he  Is  capa- 
ble of  performing  may  be  imprisoned 
until  he  complies  with  the  order  of 
the  court  with  reference  to  such  act, 
and  that  the  warrant  for  commitment 
shall  specify  the  act  wfadch  he  is  re- 
quired to  perform,  does  not  require 
a  warrant,  committing  a  person  for 
failure  to  par  a  judgrment  for  his 
wife's  separate  maintenance,  to  re- 
cite that  he  was  able  to  pay  if); 
Poppers  V.  Poppers,  117  Til.  A.  498 
(holding  that  an  order  of  commit- 
ment need  not  recite  or  show  on  Its 
face  that  defendant  was  able  to  com- 

?Iy  with  the  prior  order).  And  see 
n  re  Meggett,  106  Wis.  291,  81  NW 
419  (holding  that  feblllty  to  comply 
with  an  order  to  pay  money  is  not  a 
jurisdictional  fact  necessary  to  be 
shown  as  a  condition  precedent  Ho 
imprisonment  for  disobedience  of 
such  order). 

31.  Tolman  v.  Leonard,  6  App. 
(D.  C.)   224. 

"The  rule  [that  order  of  commit- 
ment should  be  for  a  definite  period], 
however,  applies  in  its  strictness  to 
ocuses  of  technical  contempt  where 
the  Imprisonment  is  for  an  offence 
committed  against  the  dignity  of  the 
court;  that  is  to  say,  where  it  is 
Inflicted  as  punishment,  and  not  to 
compel  performance  of  a  speclflc 
order  or  decree.  The  order  in  this 
case,  though  subject  to  criticism  be- 
cause it  does  not  in  express  terms 
recite  that  the  conflnement  shall  be 
until  the  performance  of  the  decree, 
cannot  be  said  to  be  void.  That  it 
is  necessarily  upon  that  condition, 
we  think,  appears  clearly  enough 
from  the  record  of  the  entire  pro- 
ceedings. Taking  these  proceedings 
in  connection  with  the  flnal  order  of 
commitment.  In  which  they  termi- 
nated, there  can  be  no  reasonable 
dou'bt  as  to  the  true  intent  and  mean- 
ing of  the  order.  It  cannot  be  de- 
clared -void  for  want  of  mere  techni- 
cal accuracy  in  its  recitals,  when  the 
defects  therein  are  supplied  by  the 
record."  Tolman  v.  Leonard,  6  App. 
(D.  C.)   224.  286. 

33.  D.  Ci. — Tolman  v.  Leonard,  6 
App.  224;  In  re  Marsh,  11  D.  C.  82. 

111.— Kahlbon  v.  Peo.,  101  111.  A. 
567;  Clark  v.  Parker,  70  111.  A.  233. 

Ind. — Perry  v.  Pernet,  166  Ind.  67. 
74  NB  609,  6  AnnCas  633. 

Iowa. — State  v.  Myers,  44  Iowa 
580. 

Ky. — ^ESt  p.  Alexander,  2  AmLReg 
44. 

N.  J. — State  V.  CJamden.  6  N.  J. 
L.  J.  184. 

N.  Y. — Peo.  V.  Tamsen,  17  Misc. 
212,  40  NTS  1047;  Shanks'  Case,  16 
AbbPrNS  38  [rev  on  other  grounds 
2  Hun  226];  Yates  v.  Peo.,  6  Johns. 
337  [rev  4  Johns.  317]. 

Okl.— Bx  p.  Curtis.  10  Okl.  660,  68 
P  963;  Taylor  v.  Newblock.  5  Okl.  647, 
49  P  1114. 

Pa. — Com.  V.  Roberts.  -2  PaLJR 
840,  4  PaliJ  128. 
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CONTEMPT 


[§§  131-188 


order  of  oommitment  until  further  ord«r  of  oonrt  is 
void  for  uncertainty."  Where,  however,  the  con- 
tempt eonsiJsts  of  an  omission  to  do  that  which  it 
is  in  the  power  of  the  offender  to  do,  it  is  not  re- 
quired that  the  commitment  state  the  duration  of  the 
imprisonment.**  Thus  an  order  committing  a  per- 
son for  contempt  tmtil  he  shall  comply  with  an 
order  of  the  coiurt,  or  until  he  is  discharged  by  the 
court,  is  neither  uncertain  nor  indefinite;**  and 
where  a  fine  has  been  assessed,  an  order  of  commit- 
ment is  sufficient  which  orders  defendant  confined 
until  the  fine  is  paid,  or  until  the  further  order  of 
the  court."    So  a  witness  who  refuses  to  answer 


a  propra  aaesti<m'may  be  committed  "until  he  may 
answer,"  "  but  the  commitment  must  be  for  failure 
to  answer  the  questions  propounded."  And  it  has 
been  held  that,  where  the  seoteoce  is  imprisonment 
for  a  certain  length  of  time,  it  is  not  necessary  for 
the  sentence  to  state  when  the  term  is  to  b^^** 
but  this  rule  does  not  seem  to  be  of  universal  ap- 
plication.*" The  rule  requiring  commitments  for 
contempt  to  be  for  a  definite  term  does  not  apply, 
it  has  been  held,  to  contempt  proceedings  against  a. 
husband  for  failure  to  comply  with  an  orider  re- 
quiring payment  of  alimony.*^ 


Vm.    PUNISHMEHT" 


[$  132]  A.  Object.  The  law  punishes  the  con- 
temner out  of  no  personal  consideration  for  the 
judge,**  or  the  litigant,**  but  only  when  the  best 
ends  of  justice  will  be  subserved  thereby.**  Pun- 
ishment may  be  either  punitive,  to  vindicate  the 
authority  of  the  law,  or  remedial,  to  compel  the 


performance  of  some  order  or  decree  which,** 
although  in  his  power  to  perform,  the  person  re- 
fuses, to  obey,*^  and  to  accomplish  its  object  puni- 
tive punishment  for  contempt  may  extend  to  acts  of 
past  disobedience.** 
[i  133]    B.    Natnr»— 1.    In  Ooienl.    In  the  ab- 


Porto  Rico. — Ex  p.  Bird,  S  Porto 
Rico   266. 

R.  I. — In  re  Hammel,  »  R.  I.  248. 

Tex. — Ex  p.  Keorby,  16  Tex.  Cr. 
531,  84  SW  6SE. 

Vt. — In  re  Leach,  61  Vt.  630. 

Eng. — ^Rex  V.  James,  6  B.  &  Aid. 
894,  7  ECL  486,  106  Reprint  1418,  15 
ERG   137. 

[a]  ^niar*  the  Impgrlsonmaat  is  as 
a  poiiislimant  the  warrant  must  show 
the  duration.  Perry  t.  Peruet.  166 
Ind.  67.  74  NB  609,  6  AnnCas  638. 

3S.    Peo.  V.  Pirfenbrink,  96  111.  68. 

M.  U.  S. — Tinaley  v.  Anderson, 
171  U.  S.  101,  1&  set  80S,  43  L.  ed. 
91. 

D.  C. — Simmons  v.  Palmer,  23  App. 
692. 

111.— Boyden  v.  Hoyden,  162  111.  A. 
77;  Bonney  v.  Bonney,  161  111.  A.  221; 
Csarra  v.  Cxarra,  124  111.  A.  622. 

N.  Y. — Peo.  V.  Anthony,  7  App.  Div. 
132,  40  NYS  279  [aff  161  N.  Y.  620 
mem,  45  NB  1133  memi;  Peo.  v.  Tarn- 
sen,  17  Misc.  212,  40  NYS  1047;  In  re 
ICcAdam,  7  NYS  464  [ait  5  NYS  387]; 
Anonymous,  18  AbbNCas  216. 

Vt.— In  re  Leach,  51  Vt.  630. 

Wis. — Jos.  Schlitx  Brewing  Co.  v. 
Washburn  Brewing  Assoc,  122  Wis. 
516,  100  NW  832;  In  re  Rosenberg,  90 
Wis.    581,    63    NW    1066,    64    NW    299. 

Wyo. — ^Ex  p.  Bergman,  3  Wyo.  896, 
26  P  914. 

86.  Tlnsley  v.  Anderson,  171  V.  8. 
101,  18  set  805,  43  L.  ed.  91;  Bon- 
ney V.  Bonney,  161  111.  A.  221;  Ander- 
son V.  Anderson,  124  111.  A.  613:  In  re 
Rosenburg,  90  Wis.  681,  63  NW  1066, 
64  NW  299. 

[a]  Ordan  hald  aiiaotoat. — (1)  An 
order  of  commitment  issued  agsjnst 
a  husband  for  failure  to  obey  a  de- 
cree directing  payment  of  alimony 
recited  that  he  "be  committed  tor  the 
common  jail  of  Cook  county,  there  to 
remain,  charged  with  said  contempt 
for  the  term  of  six  months  or  until 
he  pay  the  sum  of  one  hundred  and 
flfty-slx  dollars  or  until  release  by 
due  process  of  law,"  and  it  was  held 
sufficiently  certain,  althougli  the 
court  said  it  "might  have  been  drawn 
with  a  little  more  formality,  with 
the  imprisonment  part  of  the  order 
following  a  recitation  of  failure 
to  pay  the  amount  found  due,  in- 
stead of  preceding  it."  Harris  v. 
Harris,  156  111.  A.  336,  338.  (2) 
An  order  of  commitment,  in  con- 
tempt proceedings  for  failure  to 
pay  temporary  allowances  decreed 
in  a  suit  for  separate  mainte- 
nance, which  provides  for  the  dis- 
cbarge of  defendant  on  his  making 
payment  "to  the  complainant  .  .  . 
or  to  her  solicitor  of  record  or  the 
clerk  of  this  court  for  her,"  Is  not 
open  to  the  objection  tha^  it  does 
not  provide  for  his  discharge  on 
making  payment  to  the  sheriff  or  the 
jailer,   and   that  it   Is  impossible  for 


him  while  confined  to  make  payment 
to  the  persons  named.  MacKenxle  v. 
UacKenzie,  238  111.  616,  624,  87  NE 
848. 

rt>]  Order  held  laaaflUilest<— An 
order  that  defendant  be  committed 
until  he  should  "obey  and  perform 
said  orders"  (payment  of  money),  or 
"otherwise  be  delivered  by  due  course 
of  law,"  was  irregular  as  being  with- 
out limit.     In  re  Leach,  51  Vt.  630. 

36.  Simmons  v.  Palmftr,  33  App. 
(D.  C.)  692. 

8T.  Peo.  V.  Fancher,  4  Thomps.  It 
C.  (N.  Y.)  467. 

38.  Peo.  v.  Davidson,  86  Hun 
(N.  Y.)  471  (holding  that  the  com- 
mitment of  a  witness  until  she  shall 
make  answer  to  such  legal  and  proper 
interrogatories  as  shall  be  pro- 
pounded to  her  is  invalid.  The  com- 
mitment should  be  until  she  shall  be 
willing  to  answer  the  questions  pro- 
pounded). 

38.  Middlebrook  v.  State,  43  Conn. 
2>57,  21  AmR  660. 

■40.  Reg.  V.  Scott,  2  CanLJNS  823 
(holding  that  an  order  committing 
one  adjudged  guilty  of  contempt  for 
continuing  periods  to  be  computed 
from  "the  time  of  his  arrival  and 
delivery  [by  the  ballitC]  into  your 
[the  gaoler's]  custody,"  was  too  un- 
certain, since  the  periods  of  impris- 
onment were  thereby  left  dependent 
on  the  will  of  the  officer). 

41.  Perry  v.  Fernet,  166  Ind.  67, 
72,  74  NE  609,  6  AnnCas  638  [cit 
Cycj. 

40.  Of  wltaeaa  whose  deposlttoata 
■oofht  see  Depositions  [18  Cyc  9261. 

43.  Kissel  V.  Lewis,  27  Ind.  A.  302, 
61  NB  209;  Ex  p.  Whltmore,  9  Utah 
441,  36  P  624:  McLeod  v.  St.  Aubyn, 
[1899]  A.  C.  I>49. 

4^  State  V.  Orleans  Parish  Civ. 
Dlst.  Ct.,  112  La.  182,  86  S  316. 

45.  Ex  p.  McLeod.  120  Fed.  130; 
Ex  p.  Whltmore,  9  Utah  441.  36  P 
624;  McLeod  v.  St.  Aubyn,  [1899]  A. 
C.  ^49. 

[a]  Vo  Builloe  agalajrt  the  oob- 
temner.— "The  law  punishes  the  con- 
temner out  of  no  personal  considera- 
tion for  the  judge.  The  punishment 
Is  not  meted  out  as  a  'balm  to  hurt 
mind.'  Nor  is  there  In  the  law  aught 
of  malice  against  him  who  is  pun- 
ished. The  power  is  exercised  by  the 
court  as  the  representative  in  this 
respect  of  the  people — the  ultimate 
sovereigns — and  in  their  interest  and 
for  their  good.  The  maintenance  of 
the  authority  of  the  judiciary  is  In- 
dispensable to  the  stability  of  the 
government."  Ex  p.  Whltmore.  9 
Utah  441,  456,  35  P  524. 

4e.  U.  S.— Texas  v.  White,  22 
Wall.  157,  22  L.  ed.  819;  In  re  Per- 
kins, 100  Fed.  960;  In  re  Kahn,  204 
Fed.  681,  123  CCA  107;  Merchants' 
Stock,  etc.,  Co.  V.  Chicairo  Bd.  of 
Trade,  187  Fed.  898.  109  CCA  230. 


D.  C. — Simmons  v.  Palmer,  33  App. 
692;  Oompera  v.  Byck's  Stove,  etc.. 
Co.,  33  App.  616. 

111. — ^Powers  v.  Peo.,  114  111.  A.  388. 

La. — State  v.  Orleans  Parish  Dlst- 
Ct.,  112  La.  182,  86  8  316. 

Mass. — C^rtwrlcht's  Case.  114 
Mass.  230. 

Mont. — Dunlavey  v.  Doggett,  88- 
Mont  204,  99  P  436. 

Mo.— In  re  Clark,  208  Mo.  121.  10» 
SW  990,  16  LRANS  389;  State  V. 
Shepherd,  177  Mo.  806,  76  SW  79,  99- 
AmSR  624. 

Okl. — Flathera  v.  State,  7  Okl.  Cr. 
668,  126  P  902. 

Pa. — Patterson  v.  Wyoming  Valley- 
Dist.  Council,  31  Pa.  Super.  112. 

Vt. — Stimpson  y.  Putnam,  41  Vt. 
238. 

Ont. — Meriden   Co.    v.    Walters,    84 

-Ont  L.  518,  9  OntWN  87;  Buck  Stove 

Co.  V.  Guelph  Fdy.  Co.,  6  OntWR  116. 

•  Pr.   Edw.   Isl. — Alley  v.  Duchemln, 

2  Pr.  Edw.  Isl.  360. 

Vr,     See  cases  supra  note  46. 

48.  In  re  Star  Spring  Bed  Co.,  803 
Fed.  640,  123  CCA  36.  See  also 
Oompers  v.  Buck's  Stove,  eta,  Co., 
221  U.  S.  418.  442,  31  SCt  492.  56 
L.  ed.  797,  34  LRANS  874  (where  the 
court  said:  "On  the  other  hand,  if 
the  defendant  does  that  which  he  has 
been  commanded  not  to  do,  the  dis- 
obedience is  a  thing  accomplished. 
Imprisonment  cannot  undo  oir  rem- 
edy wliat  has  been  done  nor  afford 
any  compensation  for  the  pecumaiy 
injury  caused  by  the  disobedience. 
If  the  sentence  Is  limited  to  impris- 
onment for  a  definite  period,  the  de- 
fendant is  furnished  no  key,  and  he 
cannot  shorten  the  term  by  promis- 
ing not  to  repeat  the  offense.  Such 
imprisonment  operates,  not  as  a  rem- 
edy coerfcive  in  its  nature,  but  solely 
as  punishment  for  the  completed  act 
of  disobedience.  It  is  true  that 
either  form  of  imprisonment  has  also 
an  incidental  effect.  For  if  the  case 
Is  civil  and  the  punishment  Is  purely 
remedial,  there  Is  also  a,  vindication 
of  the  court's  authority.  On  the 
other  hand,  if  the  proceeding  is  for 
criminal  contempt  and  the  imprison- 
ment is  solely  punitive,  to  vindicate 
the  authority  of  the  law,  the  com- 
plainant may  also  derive  some  Inci- 
dental benefit  from  the  fact  that  such 
punishment  tends  to  prevent  a  repe- 
tition of  the  disobedience.  But  such 
indirect  consequences  will  not  change 
Imprisonment  which  is  merely  co- 
ercive and  remedial,  into  that  which 
Is  solely  punitive  In  character,  or 
vice  versa  ). 

[al  Thorn  the  attorney  for  a  bank- 
rupt corporation,  on  the  evening  be- 
fore the  filing  of  the  petition,  and 
after  the  directors  had  admitted  Its 
Insolvency,  procured  a  loan  at  a  bank 
for  the  corporation,  secured  by  a 
pledge  of  its  accounts  receivable,  and 


For  later  oaaes,  develoxmieata  a-.d  ohascas  in  the  law  see  onmulatlve  Ancctstlons.  same  title,  pace  and  note  number. 
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sence  of  legal  restrictions,*  the  punishment  for  con- 
tempt is  within  the  discretion  of  the  court,"  and 
the  court  may  imprison  or  fine,  or  do  both,  or  may 
discharge  the  offender  absolutely  or  conditionally,'* 
Although  a  county  court  cannot  relieve  from  penalty 
«  defendant  who  had  violated  its  order  requiring 
the  production  of  documents,'  which  order  was 
affirmed  on  appeal.'*  But  a  statute  providing  that 
where  a  witness  refuses  to  testify  the  judge  may 
commit  the  offender  to  jail,  etc.,  does  not  authorize 
a  fine."  And  under  a  statute  which  provides  that, 
when  the  eourt  orders  the  payment  of  money  to  the 


injured  party  this  shall  stand  "instead  of  a  fine," 
the  imposition  of  a  criminal  fine,  in  addition  to  the 
requirement  of  payment  to  the  injured  party,  is 
unauthorized.** 

[$  134]  2.  Imprisoiunent — a.  In  OcneraL  In 
as  much  as  the  constitutional  prohibition  of  im- 
prisonment for  debt"  does  not  take  away  the  power 
of  the  judge  to  commit  to  jail  for  contempt,**  im- 
prisonment to  compel  compliance  with  the  mandate 
of  a  court  order,  decree,  etc.,"  is  generally  author- 
ised" if  defendant  is  financially  able  to   comply 


with  the  money  took  up  a  number  of 
unmatured  notes  of  third  persons 
which  the  corporation  had  Indorsed 
and  discounted.  After  the  appoint- 
ment of  a  receiver  on  the  next  day 
by  an  order  directing  the  officers, 
acents.  and  attorneys  of  the  banlc- 
rupt  to  turn  over  to  him  all  notes, 
etc.  in  their  possession,  which  order 
was  made  with  the  knowledge  and 
consent  of  the  attorney  and  pending 
the  examination  of  the  bankrupt  con- 
cerning such  notes,  the  attorney 
turned  such  notes  over  to  the  presi- 
dent who  destroyed  or  otherwise  dis- 
posed of  them.  It  was  held  that  the 
respondent  was  guilty  of  a  flagrant 
contempt  of  the  court  which  Justl- 
Bed  a  deflnite  punitive  sentence.  The 
court  aald:  "By  their  conduct  they 
have  gone  further  and  made  the  case 
one  or  punitive  contempt  where  the 
only  thing  left  is  for  the  court  by  a 
definite  sentence  to  punish  for  a  past 
disobedience  and  afford  an  example 
to  others  so  minded."  In  re  Star 
fgring  Bed  Co..  303  Fed.  640,  9U,  122 

4B.  See  statutory  provisions.  See 
also  Constitutional  Law  ||  447,    448. 

[a1  Xa  aiahama  (l)  under  Code 
[1907]  {  3057.  the  right  of  the  court 
to  punish  for  contempt  by  flne  or 
Imprisonment  or  both  does  not  ap- 
ply to  civil  contempts.  Ex  p.  Dick- 
ens. 1C2  Ala.  272.  60  S  218.  (2)  The 
statute  authorizing  punishment  for 
contempt  does  not  Include  the  right 
to  Impose  OH  a  court  officer  adjudged 
guilty  of  contempt  the  punlshmentof 
putting  him  and  the  property  of  his 
office  out  of  the  room.  Watson  v. 
Scarborough,  147  Ala.  689,  40  S  672. 

[b]  bi  OallfoXBla,  under  Code  Civ. 
Proc  (  1991,  the  court  may  not  pun- 
ish one  for  contempt  for  refusal  in 
contempt  of  an  order  directing  him 
to  testify  before  a  notary,  by  order- 
ing bis  answer  stricken  out  before 
he  has  been  adjudged  guilty.  O'Neill 
V.  Day  Co.,  162  CaL  867,  9S  P  866,  14 
AnnCas  970. 

[c]  XSL  the  iMstrtet  of  OolviaMa, 
under  U.  S.  Rev.  St.  {  726,  limlUng 
the  power  of  the  courts  to  punish 
for  contempt  by  flne  or  Imprison- 
ment, the  supreme  court  of  the  Dis- 
trict of  Columbia  cannot  Impose  both 
flne  and  imprisonment  on  one  ad- 
judged guilty  of  contempt,  and,  where 
the  sentence  Imposes  both,  payment 
of  the  flne  renders  the  sentence  as 
to  imprisonment  void.  Moss  v.  U.  S., 
23  App.  476. 

[d]  to  Oeorgla,  where  a  sale  un- 
der a  fieri  facias  was  fraudulent  by 
reason  of  collusion  between  the  sher- 
iff and  tbe  purchaser,  under  the  stat- 
ute the  court  could  not  punish  such 

?urchaser  in  a  summary  proceeding 
or  contempt  by  annullmg  the  deed 
of  the  land.  Harrell  v,  word,  64  Oa. 
649. 

[e]  fit  H«w  Toxk,  under  V.  S. 
Const.  Amendm.  XIV,  prohibiting  the 
taking  of  property  by  due  process 
of  law,  an  answer  may  not  be 
stricken  out  for  defendant's  contempt 
of  an  order  directing  him  to  appear 
before  a  referee  for  examination. 
Grant  ▼.  Oreene^  66  Misc.  383,  106 
NTS  «41  taft  121  App.  Div.  766,  106 
NTS  6321. 

[fl  te  WiMcamtbx  (1)  punishment 
for  contempt  by  Imprisonment,  or  by 
flne  and  imprisonment.  Is  not  gov- 
erned by  the  statute  providing  that 
when  any  flne  is  imposed  the  court 


shall  sentence  defendant  to  pay  the 
costs  of  the  prosecution  and  the 
costs  of  the  county,  and  shall  be 
committed  until  the  fine  Is  paid,  but 
the  court  shall  limit  the  time  of  such 
imprisonment  in  its  discretion,  in  no 
case,  however,  to  exceed  six  months, 
as  to  the  necessity  for  speciflcally 
limiting  the  time  of  confinement. 
Jos.  Sohliti  Brewing  Co.  v,  Wash- 
burn Brewing  Assoc,  122  wis.  515, 
100  NW  832  (construing  Rev.  St. 
:(  3492,  4633).  (2>  Rev.  St.  I  3479 
authorising  Imprisonment  until  an 
order  to  pay  money  Is  complied  with, 
even  if  broad  enough  to  authorize 
imprisonment  for  contract  debt  alone, 
and  to  that  extent  unconstitutional, 
is  merely  Inettectual  to  support  that 
result,  and  valid  otherwise.  In  re 
Meggett,  105  Wis.  291,  81  NW  419. 

SO.  Hake  V.  Peo.,  230  111.  174,  82 
NB  661;  Osterhoudt  v.  Prudential 
Ina  Co.,  169  App.  Dlv.  291,  144  NTS 
193  [all  211  N.  T.  647  mem,  105  NE 
1092  mem].  See  also  cases  Infra 
note  61. 

Bl.  U.  S.— In  re  Swan,  160  TJ.  S. 
637,  14  set  226.  37  U  ed.  1207:  Ex  p. 
Savin,  131  U.  S.  267^  SCt  499,  89 
L.  ed.  160;  Texas  v.  white,  22  Wall. 
187,  22  Li.  ed.  819;  Ex  p.  Robinson, 
19  Wall.  60B,  22  L.  ed.  206;  U.  S. 
V.  Hudson,  7  Cranch  32,  8  L..  ed.  269; 
In  re  Acker,  66  Fed.  260:  Bound  v. 
South  Carolina  R  Co.,  67  Fed.  486: 
Fischer  v.  Hayes,  6  Fed.  63,  19 
Blatchf.   13. 

Cal.— Ex  p.  Abbott,  94  Cal.  333,  29 
P  622. 

Colo. — Bloom  V.  Peo.,  28  Colo.  416, 
48  P  619. 

III. — Rothschild  V.  Steger,  etc., 
Mfg.  Co.,  266  lU.  196.  99  NB  920,  42 
LRANS  793,  AnnCasl918E  276;  Hake 
V.  Peo.,  230  111.  174,  82  NB  661;  Leo- 
pold V.  Peo.,  140  111.  652,  80  NB  848 
faff  41  111.  A.  293];  French  v.  Com- 
mercial   Nat.   Bank.   79    IlL  A.   110. 

Ia. — State  V.  Keene,  11  La,  696; 
Terr.  v.  Nugent,  1  Mart.  102,  6  AmD 
702. 

Mich.— In  re  Smith  Middlings  Puri- 
fying Co.,   86  Mich.   149,   48   NW  864. 

Mont. — State  v.  Fergus  Dist.  Ct, 
61  Mont.  195,  149  P  973. 

Nebr. — Nebraska  Children's  Home 
Soo.  V.  SUte,  67  Nebr.  768,  78  NW 
267. 

N.  T.— King  V.  Barnes.  113  N.  T. 
476,  21  NE  182;  Watson  v.  Nelson, 
69  N.  T.  636;  Pitt  v.  Davison.  37 
N.  T.  236;  Haverstraw  v.  Eckerson, 
158  App.  Div.  419,  148  NTS  667; 
Wheelock  v.  Noonan.  66  N.  T.  Super. 
302,  13  NTSt  317;  Peo.  v.  Compton, 
8  N.  T.  Super.  512  [aft  9  N.  T.  263, 
Seld.  196.  69  AmD  636];  In  re  Hahlln, 
53  Howlh-  601. 

Pa. — Com.  V.  Newton.  1  Grant  463; 
Com.  V.  Curtis,  14  Phlla.  861. 

Porto  Rico. — Torres  v.  Catalfi,  6 
Porto  Rico  Fed.  441. 

S.  C. — Columbia  Water  Power  Co. 
V.  Columbia,  4  S.  C.  388;  Ex  p.  Thur- 
mond. 17   S.  C.  L.  605. 

S.  D. — State  V.  Knight.  3  S.  D.  609. 
64  NW  412,  44  AmSR  809. 

Utah. — In  re  Whitmore.  9  UUh  441, 
35   F    524. 

Wis. — Emerson  v.  Huss,  127  Wis. 
215.  106  NW  518;  In  re  Rosenberg, 
90  Wis.  681.  63  NW  1066.  64  NW  299. 

Eng. — Plating  Co.  v.  Parquharson, 
17  Ch.  D.  49;  In  re  Clements,  46  L.  J. 
Ch.  376;  Hunt  v.  Clarke,  68  L,  J.  Q.  B. 
490,    19  ERC  288. 

{a]    m  «li*  akMMo  of  atatstagj 


ragnlattoaa,  criminal  contempts  are 
governed  by  the  common  law,  and 
may  be  punished  by  either  flne  or  im- 
prisonment, or  both.  Wyatt  v.  Peo., 
17  Colo.  262,  28  P  961. 

tmpclBOBmeBt  see  Infra  S|  184,  135. 

62.  Osterhoudt  v.  Prudential  Ins. 
Co^  159  App.  Div.  291,  144  NTS  193 
[aft  211  N.  T.  647  mem.  106  NB 
1092  mem]. 

B3.  Press  Pub.  Co.  v.  Associated 
Press,  41  App.  Div.  498,  68  NTS  708. 

64.    Haines  v.  Haines,  86  Mich.  138. 

B5.     See  Constitutional  Law  I  447. 

Bdb  Meeks  V.  State,  80  Ark.  679,  98 
SW  378;  Carlton  v.  Carlton,  44  Ga. 
216.  See  also  supra  I  13;  and  cases 
Infra  note  68. 

S7.  DisobsdlsBoe  of  mandate, 
order,  or  Jndgmsmt  see  supra  ||  12- 
24. 

Sa  U.  S. — Delgado  v.  Chaves,  140 
U.  S.  586,  11  SCt  874,  85  L.  ed.  578 
[aff  5  N.  M.  646,  26  P  9481;  Stuart  v. 
Reynolds,  204  Fed.  709,  123  CCA  13: 
In  re  Allen,  1  F.  Cas.  No.  208,  12 
Blatchf.  271;  Monroe  v.  Bradley,  17 
F.  Cas.  No.  9,718,  1  Cranch  C.  C. 
168. 

Ala. — Ex  p.  Dickens,  162  Ala.  272. 
60  S  218:  Ex  p.  Walker,  25  Ala.  81. 

Cal. — ^Bx  p.  Joutsen,  164  Cal.  640, 
98  P  391;  Bx  p.  Todd,  119  Cal.  67,  60 
P  1071:  Dewey  v.  Merced  County 
Super.  Ct.,  81  CaL  64,  22  P  388;  Bx 
p.  LaUmer,  47  Cal.  131. 

Ga. — Ryan    v.    Klngsbery,    89    Ga. 
228,    16    SB   302;    Carlton   v.   Carlton, ' 
44    Ga.    216. 

111.— Peo.  V.  Zimmer,  238  111.  607, 
87  NB  846:  Barclay  v.  Barclay.  184 
111.  876,  66  NB  686,  61  LRA  861; 
Wlghtman  v.  Wightman,  46  111.  167: 
French  v.  Commercial  Nat.  Bank,  79 
111.  A.  110. 

Ind. — Perry  v.  Pernet.  166  Ind.  67. 
72,  74  NB  609,  6  AnnCas  638  (cit 
Cyc];  State  v.  "Tipton,  1  Blackf.  166. 

Iowa. — BIkenberry  t.  Edwards,  67 
Iowa  619,  25  NW  832,  66  AmR  860; 
Bx  p.  Grace,  12  Iowa  208,  79  AmD 
629. 

Kan. — In  re  Burrows,  33  Kan.  676, 
7  P  148. 

Ky. — Rebham  v.  Fuhrman,  60  SW 
976,  21  KyL  17. 

Md. — Buckingham  v.  Peddlcord,  2 
Bland  447. 

Mass. — Frankel  v.  Frankel,  173 
Mass.   214,  63  NE  398,  70  AmSR  266. 

Mich. — Carnahan  v.  Carnahan,  148 
Mich.  890,  107  NW  78,  114  AmSR 
660,  8  AnnCas  63;  Latimer  v.  Bar- 
more,    81    Mich.    692,    46    NW    1. 

Minn. — State  v.  Becht,  23  Minn. 
411. 

Mo. — ^Bx  p.  Renshaw,  6  Mo.  A.  474. 

Nebr. — In  re  Button,  83  Nebr.  636, 
120  NW  203,  28  LRANS  1173. 

N.  J. — Frank  v.  Herold,  64  N.  J.  Bg. 
871,  61  A  774  [app  dlsm  191  U.  S. 
668    24   SCt   844.   48  L.  ed.   302]. 

N.  T. — Haverstraw  v.  Eckerson, 
168  App.  Dlv.  419,  148  NTS  667;  Peo. 
V.  Fancher,  2  Hun  226;  Peo.  v. 
Ro'gers,   2   Paige  103. 

N.  C. — Williamson  v.  Pender,  127 
N.  C.  481.  37  SE  496;  Cromartle  v. 
Bladen,  86  N.  C.  211;  Kane  v.  Hay- 
wood, 66  N.  C.  1. 

Oh.— In  re  X^oncklln.  6  Oh.  Clr.  Ct. 
78,   3    Oh.   Clr.    Dec.    40. 

Okl.— Flathers  v.  State,  7  Okl.  Cr. 
668,  125  P  902  (holding,  however, 
that  a  person  imprisoned  for  crim- 
inal contempt  properly  so  called 
is  Imprisoned  in  execution  under  a 
sentence  for  a  crime). 
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therewith."  In  cases  of  civil  contempt,  in  some 
jurisdictions,  it  is  held  that  imprisonment  is  unau- 
thorized if  its  principal  purpose  is  remedial;'"  the 
principal  purpose  must  be  punishment  for  a  con- 
tempt of  which  the  offender  has  been  convicted;^' 
but  it  has  also  been  held  that  in  proceedings  for 
oivil  contempt,  if  the  criminal  element  predominates 
and  defendant  understands  that  both  the  right  to 
remedial  and  punitive  punishment  are  to  be  passed 
on,  the  court  may  impose  both  fine  and  imprison- 
mvat."  It  has  been  held,  however,  that  imprison- 
ment for  contempt  as  a  means  of  Coercion  for  civil 
purposes  cannot  be  resorted  to  until  all  other  means 
fail;^  that  a  commitment  under  the  form  of  im- 
prisonment for  contempt  is  unauthorized  under 
statutes  which  are-  in  evasion  of  the  prohibition 
against  imprisonment  for  debt;"*  and  that  a  statute 
limiting  imprisonment  to  contempts  committed  in 
the  presence  of  the  court  is  not  a  limitation  of  the 
power  of  the  court  to  commit,"  since  commitment 
is  not  a  sentence  for  contempt  but  an  execution  of 
the  attachment.**  A  judgment  debtor  cannot  be' 
sentenced  to  imprisonment  for  contempt  in  failing 
to  obey  an   order  in   supplementary  proceedings 


which  ha$  been  reversed  on  a^^eal.*'  Imprison- 
ment for  contempt  does  not  include  imprisonment 
at  hard  labor*^  or  imprisonment  in  a  house  of 
correction.™ 

Befmal  to  apply  nonexempt  property  to  satisfy 
eoecafcion.  Imprisonment  for  disobedience  to  an 
order,  made  in  supplementary  proceedings,  requiring 
the  debtor  to  apply  his  nonexempt  property  to  the 
payment  of  the  execution,  is  not  imprisonment  for 
debt,"*  but  there  is  some  authority  to  the  contrary.'^ 

Bef naal  to  turn  Over  money  or  ynpmtj  in  posses- 
sion. An  order  of  court  committing  a  pterson  to 
prison  for  contempt  for  failure  to  obey  an  order 
requiring  him  to  pay  ovei*  a  specific  sum  of  money 
or  to  deliver  specific  property  found  to  be  in  his 
possession  or  under  his  control  is  not  an  infringe- 
ment on  the  constitutional  inhibition  against  im- 
prisonment for  debt.'*  And  in  like  manner  a  party 
may  be  imprisoned  for  removal  of  property  from 
the  jurisdiction  in  violation  of  an  order  of  court." 
But  a  bankrupt  may  not  be  imprisoned  for  failure 
to  comply  with  an  order  of  court  directing  him  to 
turn  over  to  his  trustee  money  or  property  which 


R.  I. — Jastram  v.  McAuslan,  29  R. 
I.   S90,   71   A   464,   17  AnnCas  320. 

S.  C.— Lorick  v.  Motley,  «9  S.  C. 
667,  48  SE  614;  Kennesaw  Mills  Co. 
V.  Walker,  19  S.  C.  104;  Lott  v.  Bar- 
ren,  9   S.   C.   U    167. 

S.  D. — State  V.  KnlKht.  3  S.  D.  E09, 
64  NW  412,  44  AmSR  809. 

Utah.— Ex  p.  Harris,  4  Utah  6,  6 
P  129. 

Va. — Lane  v.  Lane,  4  Hen.  &  M. 
(14  Va.)   437. 

Wash. — State  v.  King  County 
Super.  Ct.,  U  Wash.  496,  128  P  1077. 

W.  Va. — State  v.  Irwin,  80  'W.  Va. 
404,   4   SK   413. 

Wis. — ^In  re  Rosenber?,  90  Wis. 
681,  63  NW  1085,  64  NW  299:  In  re 
Mllbum,  69  Wis.  24,  17  NW  966;  In 
re   Pierce,    44   Wis.    411. 

Wyo. — Ex  p.  Bergman,  8  Wyo. 
896.    26    P   914. 

Han. — Re  A.   B..   3   Man.    316. 

N.  B.— Reg.  V.  Ellis,  82  N.  B.   581. 

N.  S. — Irvine  v.  Hervey,  47  N.  S. 
289 

dnt. — Todd  V.  Paarlstein,  10 
OntWR    471. 

Pr.  Edw.  Isl. — Allen  v.  Ducbemin, 
2  Pr.  Edw.  Isl.  360. 

Newfoundl. — In'l'e  James,  6  New- 
foundl.    608,   608. 

HoBpaymant  of  s 
Alimony  see  Divorce  [14  Cyc  799]. 
Costs  see  Costs. 

59.  In  re  Stem,  216  Fed.  979;  Ex 
p.  Joutsen,  154  Cal.  640,  98  P  391. 
See   cases    supra   note   68. 

XnabUlty  to  eomply  see  supra  iS 
23,  24. 

00.  U.  S. — Gompers  v.  Buck's 
Stove,  etc.,  Co..  2fl  U.  S.  418,  31 
set  492,  56  L.  ed.  797,  34  LRANS 
874;  Chicago  Bd.  of  Trade  v.  Tucker. 
221  Fed.  300  [aff  221  Fed.  806,  187 
CCA  265):  In  re  Stern,  215  Fed.  979; 
In  re  Kaiin,  204  Fed.  681,  123  CCA 
107. 
,  Ala. — ^Ex  p.  Dickens,  162  Ala.  272, 
>    60  S  218. 

Mo. — Ex  p.  Crenshaw,  80  Mo.  447. 

N.  J. — ^Waldron  v.  Olsen,  81  N.  J. 
L.    326,    79    A    1061. 

Oh. — Sandusky  Second  Nat.  Bank 
V.  Becker,  62  Oh.  St.  289,  66  NB  1025,1 
61   LRA  860.  ' 

Va. — Kldd  V.  State  Safe  Deposit, 
etc^  Corp.,  113  Va.  612,  75  SE  146. 

Wis.— In  re  Blair,  4  Wis.  522. 

[a]  Tlma  It  has  been  held  that 
while  the  court  may  order  one  Into 
Imprisonment  until  he  shall  have  re- 
turned certain  property.  It  cannot 
flne  and  Imprison  bira  by  way  of 
punishment,  nor  imprison  him  until 
he  shall  have  paid  the  costs  of  the 
contempt  proceedings,  as  this  would 
be  imprisonment  for  debt.  Ex  p. 
Crenshaw,   80  Mo.  447. 


paid,  constitutes  a  "debt,"  within 
Cal.  Const,  art  1  I  15,  prohibiting 
Imprisonment  for  debt,  and  cannot  be 
enforced  by  summary  proceedings  in 
contempt.  Knutte  v.  San  Francisco 
Super.  Ct.,  134  Cal.  660,  66  P  875. 
See  also  Kldd  v.  State  Safe  Deposit, 
etc..  Corp.,  113  Va.  612,  75  SE  145 
(an  analogous  case  of  money  due  to 
receivers). 

61.     See  cases  supra  note  60. 

[a]  In  Tlrglnla  the  statute  giving 
the  court  power  to  punish  for  con- 
tempt by  nne  and  imprisonment  ap- 
plies only  to  direct  contempt.  Toder 
V.  Com.,  107  Va.  823,  57  SE  581. 

03.  Kreplik  v.  Couch  Patents  Co., 
190  Fed.  666,  111  CCA  381  (holding 
that  In  a  proceeding  against  defend- 
ant in  an  equitv  case  for  contempt 
for  violation  of  an  injunction,  the 
court  may  properly  impose  a  flne  for 
the  benefit  of  the  complainant,  meas- 
ured in  some  degree  by  the  pecuni- 
ary injury  caused  him.  Such  fine  is 
remedial,  and  not  punitive,  and  does 
not  exclude  punishment  of  defendant 
where  the  contempt  also  has  a  crim- 
inal aspect;  and  where  the  proceed- 
ing was  by  petition,  separate  and 
distinct  from  the  original  suit,  and 
was  treated  by  the  court  and  both 
parties  as  a  criminal  proceeding.  In 
which  proof  of  the  offense  beyond  a 
reasonable  doubt  was  required,  as 
well  as  a  civil  proceeding,  both  as- 
pects being  considered,  the  court 
may  in  the  same  proceeding  impose 
such  compensatory  flne,  and  also  a 
sentence  of  imprisonment  as  a  pun- 
ishment). And  see  In  re  Kaplan, 
213  Fed.  753,  130  CCA  267  (hold- 
ing that,  where,  although  the  papers 
in  a  proceeding  to  punish  bankrupts 
for  contempt  In  giving  evasive  an- 
swers were  entitled  in  the  bankruptcy 
proceeding,  the  referee  officially  and 
of  his  own  motion  certified  that  the 
bankrupts  were  in  contempt,  the  dis- 
trict judge  acted  on  his  own  initi- 
ative in  entering  a  rule  to  show 
cause,  where  the  government,  through 
the  United  States  attorney,  appeared 
and  took  charge  of  the  proceedings, 
and  where  the  declared  object  of  the 
referee,  the  judge,  and  the  govern- 
ment was  to  punish  the  bankrupts, 
and  there  was  .no  prayer  for  civil 
relief,  imprisonment  for  a  fixed  term 
was  justlfled). 

83.  Atchison,  etc..  R.  Co.  v.  Jenni- 
son.    60   Mich.    282,   27   NW  6. 

84.  See  Arrest  |  83  text  and  note 
69. 

86.  Com.  V.  Lewis,  253  Pa.  175,  98 
A  31;  Com.  v.  Perkins,'  124  Pa.  36, 
16  A  626.  2  LRA  223;  Com.  v.  Reed, 
69  Pa.  426. 


88.     See  cases  supra  note  65. 

87.  State  v.  Downing,  40  Or.  369, 
58  P  863,  66  P  917. 

Abatement  of  proM«dtnc«  sea  supra 
I    85. 

Btajr  or  review  of  proooedlnffs  see 
supra  I   19. 

6b.     See   infra  J    140. 

69.  See  infra  i  140. 

70.  Iowa. — Eikenberry  v.  Ed- 
wards, 67  Iowa  619,  26  NW  882.  56 
AmR  360-  Ex  p.  Orace,  12  Iowa  208, 
79  AmD  ^29. 

Kan. — In  re  Burrows,  88  Kan.  676, 
7  P  148;  State  v.  Burrows,  33  Kan. 
10,  6  P  449. 

Minn. — State  v.  Becht,  23  Minn. 
411. 

Mo. — State  V.   Barclay,    86    Mo.    65. 

Oh. — In  re  (^ncklln,  6  Oh.  Car.  Ct. 
78,  3  Oh.  Cir.  Dec.  40. 

Wis. — In  re  Milburn,  69  Wis.  24, 
17  NW  966. 

71.  Ex  p.  Hardy,  68  Ala.  308 
(where  it  was  held  that  an  act  is 
unconstitutional  which  provides  that 
a  person  may  be  imprisoned  for  con- 
tempt where,  on  a  bill  for  discovery, 
it  appears  that  he  has  property  liable 
to  the  payment  of  the  debt,  and  he 
refuses  to  comply  with  a  decree 
ordering  him  to  make  application 
thereof  to  the  debt,  on  the  ground 
that  the  legislature  has  no  power  to 
do  indirectly  that  which  waa  directly 
prohibited  by  law). 

79.  U.  S. — Mueller  v.  Nugent,  184 
U.  S.  1,  22  set  269,  46  L.  ed.  405 
[rev  106  Fed.  681-,  44  CCA  8201;  Samel 
V.  Dodd,  142  Fed.  68,  73  CCA  264 
[certiorari  den  201  U.  B.  646,  26  SCJt 
761,  50  L.  ed.  903] •  Schweer  v.  Brown, 
130  Fed.  328.  64  CCA  574  [app  dlsm 
195  U.  S.  171,  26  set  15,  49  L.  ed. 
1441;  In  re  Schleslnger,  102  Fed.  117, 
4  2  CCA  207;  In  re  Rosser,  101  Fed. 
562,  41  CCA  497,  4  AmBankr  153; 
Jeffries  v.  Laurie,  27  Fed.  198. 

Ga. — Ryan  v.  KIngsbery,  88  Ga. 
361,  14  SE  596;  Robinson  v.  Wood- 
mansee,  76  Ga.  830;  RemJey  v.  De 
Wall,    41    Ga.    466. 

Lia. — State  v.  Mauberret,  47  La. 
Ann.  334,  16  S  814. 

Minn. — In  re  Burt,  66  Minn.  897. 
67    NW   940. 

Mo. — ^In  re  Knaup,  144  Mo.  668,  46 
SW  151,  66  AmSR  486;  E!x  p.  Cren- 
shaw. 80  Mo.  447. 

Wis. — Cotton  V.  Sharpsteln,  14  Wis. 
228,  80  AmD  774. 

[a]  Thna  the  Imprisonment  of  an 
attorney  for  contempt  in  failing  to 
pay  over  money  to  his  client  when  ao 
ordered  is  not  Imprisonment  for  debt. 
Smith  V.  McLendon.  59  Ga.  623.  See 
also  Attorney  and  Client  S  284  et  seq. 

73.  In  re  Canavan,  17  N.  M.  100, 
130  P  248. 


For  later 
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is  not  in  his  possession  not  under  his  controlJ^ 

TaUsg  haby  from  witness  before  imprisonment. 
When  a  woman  was  committed  to  jail  for  refusing 
to  testify,  her  baby  was  properly  taken  from  her 
on  her  persistent  refusal,  as  it  was  not  proper  to 
put  the  child  in  jail  or  to  do  anything  that  might 
hurt  it." 

[$  135]  b.  Nonpayment  of  Fine.  Inasmuch  as 
the  constitutional  prohibition  of  imprisonment  for 
debt'*  does  not  take  away  the  power  to  commit 
to  jail  for  failure  to  pay  a  fine  for  contempt,^'  and 
also  because  where  a  fine  is  imposed  as  punishment 
for  contempt  the  commitment  is  but  an  incident 
thereto,"  the  general  rule  is  that,  unless  forbidden 
by  statut^"  where  a  fine  is  imposed  for  a  criminal 
oontempt,'"  or  a  fine  or  penalty  as  an  indemnity  to 
the  party  injured  for  neglect  or  refusal  to  obey  a 
court  order  or  decree  made  for  the  benefit  of  such 
party  in  a  civil  action,"  or  where  the  payment  of 
costs  and  expenses  is  adjudged,^  imprisonment  may 
be  inflicted  imtil  the  judgment  for  contempt  is 
satisfied.''  It  has  also  been  held  that  where  the 
contempt  has  been  puiged  defendant  cannot  be  held 
in  prison  until  the  costs  are  paid.^  Where  the 
fines  of  several  parties  in  contempt  proceedings  are 
separate,  it  is  error  to  commit  eakih  of  them  to  jail 
until  his  fine  is  paid,  "or  until  he  and  they  and 


each  of  them  be  otherwise  released  pursuant  to 
law. ' '  ^°  Where  one  has  been  committed  for  con- 
tempt until  a  fine  is  paid  the  court  may  remit  a 
portion,  or  all,  of  the  fine  if  it  still  has 
jurisdiction.** 

[i  136]  S.  Indemnity  to  Injured  Party— a.  In 
OnwraL  Where  the  acts  constituting  the  contempt 
infringe  on  the  rights  and  remedies  of  the  injured 
party,  fines  by  way  of  indemnity  to  the  injured 
party  are  sometimes  imposed;'^  but  one  in  contempt 
for  violating  an  injunction  wrongfully  granted  can- 
not be  required  to  indemnify  plaintiff,  since  the 
latter  is  liable  to  the  one  in  contempt  in  damages 
for  obtaining  such  order.^  A  garnishee  who  fails 
to  answer  questions  touching  bis  indebtedness  to 
defendant^  is  liable  to  a  penalty  for  contempt,*" 
but  he  is  not  required  to  satisfy  plaintiff's  claim.** 
The  power  of  the  court  to  award  indemnity  to  the 
injured  party  rests,  however,  on  statute.**  Thus  a 
party  in  contempt  cannot  be  required  to  pay  dam- 
ages sustained  by  the  injured  party,  under  a  statute 
restricting  the  punishment  to,  a  specified  fine  or 
imprisonment  for  a  limited  time.** 

[(  137]  b.  Extent  of  Indemnity— (1)  In  Oen- 
erai.  A  compensatory  fine  cannot  be  imposed  where 
no  injury  has  been  inflicted.**  In  determining  the 
measure  of  indemnity,  the  extent  of  injury  and 


74.  Boyd  v.  OluckUch,  116  Fed. 
181.  S3  OCA  461.  See  also  Bank- 
ruptcy I  328. 

75.  Harmon  v.  Com.,  140  Ky.  4,  130 
SW  T87. 

T&     See  Constitutional  L.aw  i  447. 

77.  Perry  y.  Fernet,  166  Ind.  67, 
74  NS:  609,  6  AnnCas  633;  Bx  p.  Rob- 
ertson. 27  Tex.  A.  638,  11  SW  669,  11 
A-mSR  307  (holding  that  such  fine  Is 
not  a  debt,  although  It  was  injposed 
on  a  constable  for  failing  to  execute 
process,  with  the  object  of  securing 
the  payment  of  plaintiff's  cl<iUm). 

7«.  Kknter  v.  Clerk  Cir.  Ct,  108 
111.  A.  287. 

79.  State  v.  St.  Paul,  104  La.  203, 
28  S  973;  State  v.  McDOnough.  117 
Minn.  173,  134  NW  609:  Bx  p.  Creasy, 
243  Mo.  679,  148  SW  914,  41  LHANS 
478;  Lubberllng  v.  State,  19  Oh.  Cir. 
Ct.  668,  10  Oh.  Cir.  Dec.  608.  See 
infra  i  141. 

[a}  Zn  OUo,  a  sum  ordered  to  be 
paid  as  fine  and  costs  In  a  contempt 
proceeding  amounts  simply  to  a  Judg- 
ment for  money,  and  the  court  has 
no  power  To  imprison  as  for  contempt 
on  failure  to  pay  it.  Lubberlng  v. 
StatA  19  Oh.  Cir.  Ct.  658,  10  Oh.  Cir. 
Dec.  tOS  (construing  Rev.  St.  i|  564S, 
5646). 

Ml    See  supra  1.133. 

81.  See  supra  |  133;  infra  {   136. 

82.  6ee  (Toets. 

83.  U.  S. — ^Fischer  v.  Hayes,  6  Fed. 
S3,  19  Blatchf.  13;  In  re  Allen.  1  F. 
Cas.  No.  208,  13  Blatchf.  271;  Monroe 
V.  Bradley,  17  F.  Cas.  No.  9,718,  1 
Cranch  C.  C.  158. 

Cal. — 'Ex.  p.  Harlson,  160  Cal.  378, 
117  P  447,  AnnCasl912D  1334;  Matter 
of  Tyler,  64  CaL  434,  1  F  884;  Bx  p. 
Crittendon,  62  CaL  634;  Ex  p.  La- 
pique.  26  Cal.  A.  268,  146  P  690;  In  re 
Jorgensen,  1*  CaL  A.  217,  124  P  1056. 

D.  C. — Re  (Jtompers,  40  App.  293. 

111. — ^Newton  v.  Locklin,  77  111.  103; 
Brown  V.  Peo.,  19  111.  613;  Kanter  v. 
Clerk  Cir.  Ct.,  108  lU.  A.  287. 

Ind. — Perry  v.  Pernet,  165  Ind.  67, 
74  NE  609,  6  AnnCas  533. 

Iowa. — liampher  v.  Oewell,  66  Iowa 
153.  9  NW  101. 

Kan. — In  re  Burro,ws,  33  Kan.  676, 
7  P  148. 

Mich. — Latimer  v.  Bannore,  81 
Mich.   692,   4<  MW   1. 

Nev. — Ex  p.  Sweeney,  18  Nev,  74,  1 
P  379. 

M.  J.— Crane  v.  Sayre,  6  N.  J.  L. 
110. 

N.  M.— In  re  Sloan,  6  N.  M.  690,  26 
P  >80. 

M.  Y.— In  re  Morris,  46  Hun  167; 


Steele  v.  Qunn,  3  NTS  692,  19  NTSt 
654;  Stephenson  v.  Hanson,  6  NTC!lv 
Proc  43.  67  HowPr  305;  Patrick  v. 
Warner,    4    Paige    397. 

Tex. — Edrtngton  v.  Pridham,  66 
Tex.  612;  £Ix  p.  Robertson,  27  Tex. 
A,    628,    11    SW    669,    11    AmSR    207. 

Utah.— Ex  p.  Whltmore,  9  Utah 
441,    36    P    524.  _, 

W.  Va. — State  v.  Baltimore,  etc..  R. 
Co.,  73  W.  Va.  1,  7,  79  SE  834  [clt 
Cy^. 

Wia — Jos.  Schllts  Brewing  Co.  V. 
Washburn  Brewing  Assoc,  122  Wis. 
515.    100    NW    882. 

Wyo. — Fisher  v.  McDanlel,  9  Wyo. 
457,  64  P  1056,  87  AmSR  971. 

84.  Jackson  T.  Mawby.  1  Ch.  D.'86 
(holding  that,  where  the  party  has 
cleared  nis  contempt,  he  will  be  dis- 
charged, although  liable  to  pay  the 
costs  of  the  contempt,  and  that  he 
cannot  be  held  in-  prison  until  the 
costs  are  paid). 

86.  Kanter  v.  Clerk  Cir.  Ct.,  108 
111.  A.  287,  306. 

86.  In  re  Hanson,  81  Kan.  608,  106 
P  276. 

87.  U.  S. — In  ra  Independent  Pub. 
Co.,  228  Fed.  787:  Morehouse  v.  Giant 
Powder  Co.,  206  Fed.  24,  124  CCA  158; 
Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co.,  108  Fed.  873.  48  CCA  11-8  faPP 
dlsm  187  U.  S.  427.  23  SCt  211,  47  L. 
ed.  244];  In  re  North  Bioomfield 
Gravel-Min.  Co.,  27  Fed. '795;  Wells 
V.  Oregon  R..  etc,  Co.,  19  Fed.  20.  9 
Sawy.  601;  Matthews  v.  Spangenberg, 
15    Fed.    813. 

111. — Chicago  Typographical  Union 
No.  16  V.  Barnes,  134  lU.  A.  11  [rev 
on  other  grounds  232  111.  402.  83  NE 
932.  132  AmSR  129,  14,LRANS  11601: 
French  v.  Commercial  Nat.  Bank,  79 
111.  A.  110. 

Ky. — Bush  V.  CSienault,  12  KyL 
249 

Mich. — Chapel  v.  Hull,  60  Mich. 
167,  26  NW  874. 

N.  Y. — Archer  v.  Hesse,  164  App, 
Div.  493,  150  NYS  296:  In  re  Goslin, 
96  App.  Dlv.  407,  88  NTS  670  [aff  180 
N.  Y.  605  mem,  72  NB  1142  mem]; 
Socialistic  Co-op.  Pub.  Assoc  v. 
Kuhn,  61  App.  Dlv.  579,  64  NYS  930 
[mod  on  other  grounds  164  N.  Y.  473. 
68  NE  649];  Hommel  v.  Buttling,  46 
App.  Div.  206,  61  NYS  811;  Fall  Brook 
Coal  Co.  .v.  Hecksher,  42  Hun  534; 
King  V.  Flynn.  37  Hun  329;  Lehmaier 
V.  Griswold,  46  N.  Y.  Super.  11;  Mar- 
tin Cantlne  Co.  v.  Warshauer.  7  Misc. 
412.  28  NYS  139,  28  NYClvProc  379; 
Wolf  v.  Buttnor,  6  Misc.  119,  26  NYS 
52;  In  re  Morris,  13  NYClvProc  66 1 


Stephenson  v.  Hanson,  6  NYClvProc 
43,  67  HowPr  306;  Lansing  v.  Baston. 
7  Paige  364. 

Pa.— Letter's  App.,  10  WklyNC  225. 

S.  C. — Lorlck  v.  Motley,  69  S.  C 
567.    48    SE    614. 

Tenn. — >Robins  v.  Frasler,  6  Helsk. 
100. 

Wis. — My  laundry  (3o.  V.  Schmol- 
ing,  129  Wis.  697,  109  NW  640. 
.  88.     Kaehler  v.  Halpin,  69  Wis.  40, 
17   NW  868;  Kaehler  v.   DobberphuL 
66  Wis.  497,  14  NW  631. 
.    89.     See  supra  f  38. 

90.  Hamlll  v.  ChampUn,  12  R.  I. 
124;  Falk  v.  Flint,  12  R.  I.  14. 

91.  See  cases  supra  note  90. 

9a.     U.   S.— U.   S.  V.  Atchison,  etc., 

B.  Co.,  16  Fed.  863,  5  McCrary  287. 
Ark. — ^Eads    v.    Braselton,    22    Ark. 

499,   55  AmD  88. 

Ida. — Levan  v.  Richards,  4  Ida.  667, 

43  P  574. 

111. — Barnes  v.  Chicago  Typograph- 
ical Union  No.  16.  232  lU.  402.  83  NE 
932,  122  AmSR  129,   14  LRANS  1160. 

Ind. — Swift  v.  State,  63  Ind.  81. 

N.  Y.— In  re  Depue,  185  N.  Y.  60.  77 
NE  798;  Dollard  t.  Koronsky,  64  Misc. 
611,  118  NYS  922  [rev  on  other 
grounds  67  Misc  90,  121  NYS  987  (aff 
138  App.  Div.  213,  123  NYS  11  [aff 
199   N.   Y.   668.   93   NB  1119])]. 

N.  C. — Morris  v.  Whitehead,  66  N. 

C.  637;  In  re  Rhodes,  65  N.  C.  618. 
Oh. — State  v.  Haaleps,  Wright  500. 
Wash. — State  v.  North  Shore  Boom, 

etc.  Co.,  56  Wash.  1,  13,  163  P  426, 
107   P  196    [cit  Cyo]. 

Wis. — Emerson  v.  Huss,  127  Wis. 
215,  106  NW  618;  State  v.  Lonsdale, 
48  Wis.  348,  4  NW  390;  In  re  Pierce, 

44  Wis.  411. 

[a]  In  WaahlB^n,  if  any  loss  or 
Injury  to  a  party  m  an  action  preju- 
dicial to  his  rights  therein  may  have 
been  caused  by  the  "contempt,"  the 
court  may  give  judgment  that  the 
party  aggrieved  recover  of  defendant 
a  sum  suffibient  to  indemnify  him;  it 
is  not  necessary  that  the  contempt 
be  a  criminal  contempt  for  which  a 
fine  could  be  adjudged,  there  being  a 
distinction  between  a  civil  and  a 
quasi  criminal  contempt,  and  both 
may  exist  at  the  same  time,  or  only 
one.  State  v.  North  Shore  Boom, 
etc.,  Co.,  56  Wash.  1,  103  P  426,  107 
P  196  (under  Ballinger  Codes  &  St 
Annot.   {  6807,  Pierce  Code  i   1476). 

93.  Levan  v.  Richards,  4  Ida.  667, 
43  P  674:  CThlcago  Directory  Co.  v. 
Herrlngshaw,  187  111.  A.  489. 

94.  Brill  V.  Brill.  148  App.  Dlv.  63. 

131  NYS  1080;. Bernstein  v.  MoCahlU, 
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proper  redress  to  those  whose  rights  have  been  im- 
paired or  delayed  will  be  considered.''  The  amount 
of  the  indemnity,  however,  does  not -lie  in  the  dis- 
cretion of  the  court,°^  but  the  loss  must  be  estab- 
lished by  satisfactory  evidence.'^  As  a  rule  the 
amount  of  the  fine  is  limited  to  the  actual  damage 
sustained  by  the  injured  party ,^  and  where  there  is 
no  proof  of  actual  damages,  the  fine  should  be  nom- 
inal only;"  but  a  nominal  fine  is  not  proper  where 
the  injury  resulting 'from  contempt  is  subs  tan  tiaL^ 
Under  some  statutes,^  however,  a  fine  may  be  im- 
posed withoul  a  showing  of  actual  damage,  where 
the  disobedience  is  calculated  to,  or  does  actually, 
defeat,  impair,  or  impede  the  rights  or  remedies  of 
a  p^irty.^  The  fine  cannot  exceed  the  amount  pre- 
scribed by  statute.* 


[$  138]  (2)  Cktsta  and  ExpeaaM.  In  addition  to 
compensation  for  loss  to  the  injured  party  author- 
ized by  statute,  usually  the  costs  and  expenses  of 
the  proceeding  to  punish  the  g^ulty  may  be  in- 
cluded,' although  under  some  statutes'  the  fine  should 
not  include  the  costs  and  expenses  of  prosecuting 
the  contempt.'  It  has  been  held,  however,  that, 
where  complainants  have  sustained  no  injury 
through  the  violation  of  an  injunction,  they  are  not 
entitled  to  a  judgment  against  defendants  for 
costs.*  The  costs  and  expenses  must  be  ascertaineid 
by  the  rate  of  compensation  fiixed  by  statute  for 
the  services  performed,'  and  if  unnecessary  ex- 
penses are  incurred  by  the  complainant  they  will 
not  be  allowed.'**  It  has  frequently  been  held  that 
attorney's  fees  may  be  included  in  the  fine  as  part 


.  SC  Misc.  460,  107  NTS  161;  Friedman 
V.  Newman,  86  NTS  736. 

[a]  Thna  a  judgment  of  divorce 
directed  the  husband  to  pay  twenty 
dollars  a  week  to  the  wife  for  the 
Bupport  of  a  son  of  the  parties.  He 
piiiil  the  sum  until  the  wife  refused 
to  give  the  son  any  money  for  car 
fare  and  lunches  to  enable  him  to 
attend  school.  The  son,  seventeen 
years  old,  desired  to  continue  in 
school,  and  the  husband  gave  him 
two  dollars  a  week  for  car  fare  and 
luhcfaes,  and  paid  the  balance  of  the 
monthly  allowance  directly  to  the 
wife.  It  was  held  that,  although  the 
husband  was  guilty  of  violating  the 
judgment,  his  act  did  not  prejudice 
any  right  of  the  wife,  and  the  court 
should  not  punish  him  for  contempt. 
Brill  V.  Brill,  146  App.  Div.  68,  181 
NTS  1030. 

96.  U.  S. — Sabin  v.  Fogarty.  70 
Fed.  482. 

N.  J. — ^Wandllng  v.  Thompson,  41 
N.  J.  li.  142;  Pages  v.  McLaren,  7  N. 
J.  L.  J.  809. 

N.  T. — ^Peo.  V.  Van  Burcn,  136  N.  T. 
252,  32  NE  776,  20  LRA  446  fafl  18 
NTS  734];  Haverstraw  v.  Eckerson, 
168  App.  Div.  419,  148  NTS  667;  In  re 
Ooslin,  95  App.  Div.  407,  88  NTS  670 
[aft  180  N.  T.  806  mem,  72  NB  1142 
mem]:  Buffalo  Loan,  etc.,  Co.  t,  Me- 
dina Gas,  etc.,  Co.,  G&  App.  Div.  414, 
74  NTS  486;  Peo.  v.  KinBaland,  8 
Abb.  Dec.  626,  3  Keyes  S25;  Ftnner  V. 
Sanborne,  37  Barb.  610;  Haneau  V. 
Deer  Park  Blue-stone  Co.,  3  Thomps. 
&  C.  763-  Ross  V.  Clusaman,  6  N.  T. 
Super.  876;  Meyer  v,  DrcysprinE,  3 
Misc.  680,  23  NTS  815;  Foley  v.  Stone, 
8  NTS  288,  16  NTCtvProc  22i  [aff  9 
NTS  194,  18  NTCivProc  130];  Ste- 
phenson V.  Hanson,  6  NTCivProc  48, 
67  HowPr  305;  Albany  City  Bank  v. 
Schermerhorn,  9  Paige  272.  S8  AmD 
661  [rev  on  other  grounds  10  Paige 
S63]. 

S.  0. — Ex  p.  Thurmond,  17  S.  C.  Ii. 
606. 

Wash. — State  v.  North  Shore  Boom, 
etc.,  Co.,  67  Wash.  317.  121  P  467, 
AnnCasl913D  466. 

Wis. — In  re  Day,  34  Wis.  688; 
Poertner  v.  Rusel,   83  Wis.    193. 

8S.     See  cases  infra  note  97. 

97.  State  v.  McLeod  County  Dlst. 
Ct.,  113  Minn.  304,  129  NW  683;  Mof- 
fat V.  Herman,  116  N.  T.  131,  22  NE 
287;  Snow  v.  Shreffler,  148  App.  Div. 
422,  132  NTS  895;  In  re  Goslln,  95 
App.  Div.  407,  88  NTS  670  [afT  180 
N.  T.  605  mem,  72  NE  1142  mem]; 
Bumham  v-  Denlke,  S3  App.  Div.  407, 
66  NTS  1028;  Peo.  v.  Anthony,  7  App. 
Div.  132,  40  NTS  279  [aff  151  N.  T. 
620,  46  NE  1133];  Bernstein  v.  Mc- 
CahlU,  66  Misc.  460.  107  NTS  161; 
Dejonge  v.  Brenneman,  23  Hun  (N.  T.) 
832-  Peo.  v.  Jacobs,  6  Hun  428  [aft  66 
N.  T.  8];  Slackman  v.  Kaufman,  160 
NTS  786;  Van  Valkenburgh  v.  Doo- 
little,  (N.  T.)  4  AbbNCas  72;  Sudlow 
V.  Knox,  4  Abb.  Dec.  886,  57  Barb.  (N. 
T.)  193,  7  AbbPrNS  411;  Tlnkey  v. 
Langdon,  60  HowPr  (N.  T.)  180  [app 
dism  22  Hun  316  mem];  Noble  Tp.  v. 
Aasen,  10  N.  D.  264,  86  NW  742;  In 
re   Hoover,    44  Utah   476,    141   P   101; 


Davidson    v.    Munsey,    29    Utah    181, 
188,  80  P  743  felt  CycJ. 

9B.  Wakefield  v.  Moore,  65  Qa.  268; 
Cowart  V.  Dunbar,  56  Oa.  417;  Buf- 
falo Loan,  etc.,  Co.  v.  Medina  Gas, 
etc.,  Co.,  68  App.  Div.  414,  74  NTS 
486;  In  re  Morris,  45  Hun  (N.  T.)  167; 
King  V.  Flynn,  87  Hun  (N.  T.)  329; 
Power  V.  Athens,  19  Hun  (N.  T.)  165: 
Martin  Cantlne  Co.  v.  Warshauer,  7 
Misc.  412,  28  NTS  139;  Foley  v. 
Stone,  3  NTS  288  [ail  9  NTS  1941; 
Stephenson  v.  Hanson,  6  NTCfv 
Proo  43;  Doyle  v.  Doyle,  4  NTClv 
Proc  285;  Johns  v.  Davis,  2  Rob.  (41 
Va.)  729;,  StoUenwerk  v.  Klevenow, 
151  Wis.  iSS.  139  NW  203;  My  Laun- 
dry Co.  v.  Schmellng,  129  Wis.  597, 
109  NW  540;  Poertner  v.  Russel,  33 
Wis.    198. 

[a]  Vor  failure  to  levy  szeontlon, 
the  measure  of  liability  Is  the  actual 
Injury  sustained.  Wakefield  v.  Moore, 
65  Ga.  268;  Cowart  v.  Dunbar,  66  Ga. 
417. 

[b]  ror  utJUaf  propertr  la  tIoIh- 
tloB  of  conrt  ordex  a  party  may  be 
punished  to  the  extent  of  the  injury 
produced.  Johns  v.  Davis,  2  Rob. 
(41  Va.)  729. 

99.  Scott  V.  Layng,  69  Mich.  43.  28 
NW  220,  791;  Brill  v.  Brill,  148  App. 
Dlv.  63,  131  NTS  1030;  Red  River 
Valley  Brick  Corp.  v.  Grand  Forks, 
27  N.  D.  481.  146  NW  876;  Nleuwan- 
kamp  V.  Ullman,  47  Wis.  168,  2  NW 
131. 

[a]  Vhns,  for  contempt  In  diso- 
beying an  Injunction  forbidding  the 
transfer  of  property,  the  punishment 
will  be  made  nominal,  where  it  ap- 
pears that  the  injured  party  has  not 
lost  all  remedy  against  the  property. 
Nieuwankamp  v.  ullman,  47  wis.  168, 
2  NW  181. 

[b]  PTuishmant  for  elvll  oob- 
tampt  la  vlolatliig  mi  lajimatloa  may 
be  a  merely  nominal  fine.  Red  River 
Valley  Brick  Corp.  v.  Grand  Forks, 
27  N.  D.  431,  146  NW  876. 

[c]  Teolinlcal  violation  of  Injtmo- 
tlon^— No  punishment  should  be  in- 
flicted for  a  technical  violation  of  an 
Injunction  where  the  violation  does 
not  result  in  damage  to  the  opposite 
party.  Scott  v.  Layng,  59  Mich.  43, 
26  NW  220,  791;  Brill  v.  Brill,  148 
App.  Dlv.  63,  131  NTS  1030. 

1.  Mitchell  V.  Loderman,  97  NTS 
1006  (holding  that,  where  a  debtor  Is 
convicted  of  contempt  arising  out  of 
proceedings  supplementary  to  execu- 
tion, an  order  sustaining  the  regu- 
larity of  the  contempt  proceedings, 
but  assessing  only  a  nominal  fine, 
bearing  no  relation  to  the  Injury  done 
to  the  judgment  creditor,  is  Irregular 
and  unauthorized). 

9.    See  statutory  provisions. 

3.  Matter  of  SeltE,  56  Misc.  616. 
107  NTS  593;  Amendola  v.  Zema,  93 
Misc.  626,  157  NTS  273. 

4.  Peo.  V.  Compton,  8  N.  T.  Super. 
612  [aft  9  N.  T.  263,  Seld.  196,  59 
AmD  536];  Amendola  v.  Jema,  93 
Misc.  526,  167  NTS  273;  Noble  Tp.  v. 
Aasen,  10  N.  D.  264,  86  NW  742; 
Wright  V.  Suydam,  79  Wash.  650,  140 
P  578. 

5.  U.  S. — ^Morehouse  v.  Giant  Pow- 


der Co.,  206  Fed.  24,  124  CK^A  168; 
Chrlstensen  Engineering  Co.  v.  West- 
inghouse  Air  Brake  Co.,  136  Fed.  774. 
68  CCA  476. 

Conn. — ^Rogers  Mfg.  Co.  v.  Rogers,. 
38  Conn.  121. 

Ga. — Warner  v.  Martin,  124  Qa. 
387,  52  SE  446,  4  AnnCas  180. 

Minn.— State  v.  McLeod  County 
Dlst.  Ct.,  118  Minn.  304,  129  NW  B8S. 

Nev. — ^Ahlers  t.  Thomas,  24  Nev. 
407,  56  P  93,  77  AmSR  820. 

N.  T. — Snow  V.  Shreffler,  148  App. 
Div.  422.  132  NTS  895  (proof  of  costs 
essential);  Fitzslmmons  v.  Ryan,  64 
App.  Dlv.  404,  72  NTS  85;  Matter  of 
Hay  Pdy.,  etc.,  Works,  22  App.  Dlv. 
87,  47  NTS  802,  27  NTCivProc  80; 
Brett  V.  Brett,  33  Hun  547  [aff  98  N. 
T.  619  mem];  Dejonge  v.  Brenneman, 
23  Hun  332;  Power  v.  Athens,  19 
Hun  165;  Peo.  v.  Compton,  8  N.  T. 
Super.  512  [aff  9  N.  T.  268,  Seld.  196, 
59  AmD  536];  Dollard  v.  Koronsky, 
64  Misc.  611,  118  NTS  922  [rev  on 
other  grounds  67  Misc.  90,  121  NTS 
987  (aff  138  App.  Dlv.  213.  128  NTS 
11  [aff  199  N.  T.  668  mem,  98  NB 
1119  mem])):  De  Witt  v.  (Junn,  34 
NTS  879,  24  NTCMvProc  406;  Tlnkey 
V.  Langdon,  60  HowPr  180  [app  dlsm 
22  Hun  816  mem];  Peo.  v.  Davis,  16 
Wend.  602;  Post  v.  Van  Dine.  1 
Johns.  Cas.  412;  Peo.  ▼.  Spalding,  2 
Paige  826. 

Utah. — Davidson  v.  Munsey,  29 
Utah  181,  80  P  743;  Snow  v.  Snow.  13 
Utah  le,  43  P  620. 

Wis. — Cleveland  v.  Bumham,  60 
Wis.   16,  17   NW  126,   18  NW  190. 

Ont. — Copeland-Chatterson  <3o.  v. 
Business  Systenls  Llm.,  10  OntWR 
92. 

Pr.  Edw.  Isl. — Alley  v.  Duchemln,  2 
Pr.  Edw.  Isl.  360. 

[a]  Costs  mar  1M  laolndsa  la  flas 
maJcfng  thus  one  gross  sum  inflicted 
as  a  fine.  Brett  v.  Brett,  83  Hun  (N. 
T.)  647  [aff  98  N.  T.  619]. 

Tamtloa  of  costs  reaemlly  se«  In- 
fra I  174. 

6.  See  statutory  provisions. 

7.  Guerrler  v.  Coleman,  185  App. 
Dlv.  46,  119  NTS  895  (holding  that  It 
is  improper  to  Include  the  motion 
costs  in  a  fine  for  contempt);  My 
Laundry  Co.  v.  Schmellng,  129  Wis. 
697,  109  NW  640  (holding  that  a  stat- 
ute providing  that,  where  an  "actual 
loss"  has  been  produced  to  any  party 
by  one  adjudged  guilty  of  contempt, 
the  court  shall  order  a  sufficient  sum 
to  be  paid  by  him  to  such  party  to  In- 
demnify him,  etc.,  means  loss  recov- 
erable In  an  action  and  does  not  In- 
clude costs  and  expenses  of  prosecut- 
ing the  contempt). 

8.  Holland  v.  Weed,  87  Mich.  684, 
49  NW  877. 

9.  Sudlow  v.  Knox,  4  Abb.  Dec. 
(N.  T.)  326,  7  AbbPrNS  411;  Ross  v. 

LaCagnlna,  68  Misc.  497.  124  NTS  763. 

10.  Hammersley  v.  Parker,  3  NT 
LegObs  344,  1  Barb.  Ch.  26  (holding 
that,  If  the  complainant  subjects  de- 
fendant to  useless  expense  by  pro- 
ceeding by  attachment  instead  of  by 
order  to  show  cause,  the  court  may 
refuse  to  allow  him  the  extra  cost 
of  such  proceedings). 


For  latsr  CAMS)  devMopiasnts  and  ohaages  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  costs  and'  expenses,"  but  the  authorities  are 
not  uniform  on  this  question.** 

[i  139]  4.  Dodal  of  PiivUagM  ai  Litigant. 
One  in  contempt  may  be  denied  certain  favors  of 
court  and  privileges  as  a  litigant  until  he  has  purged 
himself  of  the  contempt,"  but  the  rule  denying  the 
privilegv  is  limited  to  the  proceedings  in  the  cause 
in  which  the  contempt  occurred.^*  He  may  be 
denied  the  privilege  or  presenting  a  defense,  filing 
pleadings  or  motions,  or  taking  any  other  steps  in 
the  cause,*'  although  the  rule  is  not  etriotly  en- 
forced  iq  all  ca^s.**  A  litigant  in  contempt  has  no 
standing  in  the  court,"  but  a  notice  of  contempt 
proceedings  should  be  served  on  the  offender  before 
his  privilege  as  litigant  can  be  denied.*'  The  mere 
failure  of  a  complainant  to  comply  with  an  inter- 
locutory order  of  the  court  without  any  adjudica^ 
tion  that  he  is  in  contempt  does  not  preclude  him 


from  being  heard  in  the  ease;*'  and  where  a  party 
who  has  been  guilty  of  a  technical  contempt  makes 
a  motion,  it  is'  not  error  for  the  court  to  hear  the 
motion."  It  is  generally  held  that  the  pleadings  of 
one  in  contempt  may  be  stricken  from  the  files,** 
but  this  should  not  be  done  except  with  a  view  to 
promoting  substantial  justice  in  the  ease;**  and  it 
has  been  held  by  the  lughest  authority  that  it  is  a 
denial  of  due  process  of  law  to  strike  out  a  defend- 
ant's answer  as  punishment  for  contempt.**  Where 
there  are  several  defendants  representing  not  only 
themselves,  but  other  members  of  an  organisation 
to  which  they  belong,  the  court  cannot  strike  out 
defenses  standing  for  the  benefit  of  all  the  defend- 
ants because  some  of  the  defendants  are  in  con- 
tempt.** Ordinarily,  one  guilty  of  contempt  for 
violating  an  injunction  will  not  be  permitted  to  be 
heard  on  a  motion  to  dissolve  until  the  contempt 


II.  Stahl  y.  Bytel,  «Z  Fed.  *20;  In 
re  Tift,  11  Fed.  481;  Doubledav  v. 
Sherman,  7  F.  Caa.  No.  4.020,  8 
Blatehf.  46;  State  v.  Dureln,  46  Kan. 
6»5.  27  P  148;  UcDermott  v.  State,  10 
N.  J.  L.  16;  Peo.  v.  Rochester,  etc.,  R. 
Co.,  76  N.  Y.  294;  Country  Club  Land 
Assoc  V.  Irfjhbauer,  43  App.  DW.  169, 
69  NTS  389;  Whitman  t.  Haines,  61 
Hun  C40,  4  NTS  48;  Brett  v.  Brett, 
33  Hun  647  [aff  98  N.  T.  619  mem]; 
Davis  Y.  Sturtevant,  11  N.  T.  Super. 
148;  Van  Valkenburrh  t.  Doollttle,  4 
AbbNCaa  (N.  T.)  72;  Chapman  v. 
Munson.  3  Paige  (N.  Y.)   347. 

U.  State  V.  Irwin,  8  Blatehf. 
(Ind.)  667  (holdlngr  that,  where  a 
judgment  for  costs  was  rendered 
against  one  for  contempt  in  disobey- 
iner  the  process  of  the  court,  the 
prosecutlntr  attorney  tras  not  entitled 
to  a  docket  fee);  O'Rourke  ▼.  Cleve- 
land. 4»  N.  J.  Ed.  677,  26  A  387,  31 
AmSR  719  (holding  that  the  payment 
of  a  counsel  fee  cannot  be  Imposed  on 
a  party  held  In  contempt  by  a  court 
of  chancery):  In  re  Jforrls,  45  Hun 
<N.  Y.)  167:  Power  v.  Athens,  19  Hun 
(N.  Y.)  165;  Peo.  v.  Elmer,  3  Patgre 
<N.  T.)  86  (holdlnr  that  counsel  fees 
cannot  be  Included  in  the  costs  and 
«xpenses  Imposed  as  a  fine  against 
one  adjudaea  guilty  of  contempt). 

13.  V.  9. — wartman  t.  Wartman, 
29  F.  Cas.  No.  17,210,  Taney  362. 

Ala. — Mnasina  v.  Bartlett,  8  Port. 
277. 

CU. — Monterey  Coal  Co.  t.  Santa 
Clara  County  Super.  Ct.,  11  Cal.  A. 
207,   104  P  685. 

D.  C. — ^Hovey  v.  McDonald,  10  D.  C. 
184. 

Pla. — Palmer  v.  Palmer,  86  Fla. 
tti,  18  8  720. 

Oa.— Caaon  v.  Caaon,  16  Oa.  406. 

IIL — ^Knott  V.  Peo.,   83  III.   632. 

Ind. — Smith  V.  Smith,  2  Blkckf. 
232. 

Iowa. — Bally  v.  Bally,  69  Iowa  77, 
28    NW    443. 

Kan. — Cunningham  v.  Colonial, 
«tc.,  Uortg.  Co.,  57  Kan.  678,  47  P 
830. 

Ky.— Reed  v.  Reed,  74  SW  207,  24 
KyL.  2438;  LAndsown  v.  Landsown, 
12  KyL.  609. 

La. — ^Hunter  v.  Blackman,  32  Iia. 
Ann.  408. 

Hd. — Gilbert  v.  Arnold.  30  Md.  29. 

Maa& — Campbell  v.  Justices  Super. 
Ct.,  187  Mass.  609,  73  NE  659,  69 
LRA  Sll,  2  AnnCas  462: 

Mich. — ^Atchison,  etc.,  R.  Co.  v. 
JennlBon,  60  Mlih.  282,  27  NW  6; 
McClung   T.   McClung,   40   Mich.   493. 

Mo.--«tate  V.  Field,   37  Mo.  A.  83. 

Mont. — ^Zimmerman  y.  Zimmerman, 
7  Mont.  114,  14  P  665. 

Nebr. — In  re  Dunn.  86  Nebr.  606, 
124   NW    120. 

N.  H. — Robinson  v.  Owen,  46  N.  H. 
38. 

N.  J. — State  V.  Ackerson.  26  N.  J. 
L.  209:  Wharton  v.  Stoutenburgh.  39 
N.  J.  Eq.  299;  Freese  t.  Swayce,  26 
N.  3.  Eq.  437. 

N.  Y.— Walker  v.  Walker,  82  N.  Y. 
260    [aff    20    Hun   400];   Brinkley    v. 


Brinkley.  47  N.  Y.  40;  Van  Orden  v. 
Van  Orden,  27  App.  Div.  136.  60  NY8 
184:  Peo.  V.  Sickles.  69  Hun  342,  13 
NYS  101;  Rogers  v.  Pater  son,  4 
Patga  450;  Johnson  v.  Pinney,  1 
Paige  648,  19  AraD  45»;  Evans  v. 
Van  Hall,   Clarke   22. 

N,  C. — Beaufort  County  Lumber 
Co.  V.  Cottlngham,  168  N.  C  644,  84 
SE  864. 

Or. — Newhouse  v.  Newhouae,  14 
Or.  290,  12  P  422. 

R.  I. — Hazard  v.  Durant,  11  R.  I. 
196. 

Tenn. — Oant  v.  Oant,  10  Humphr. 
464,  63  AraD  736. 

Tex. — Hemdon  v.  Campbell,  86 
Tex.  188,  23  SW  980. 

Va. — Lane  v.  Elliey,  4  Hon.  tt  M. 
(14  Va.)   604. 

W.  Va.— Ruhl  v.  Buhl,  24  W.  Va. 
279. 

Eng. — Wenman  v.  Osbaldiston,  2 
Bro.  P.  C.  276.  1  Reprint  941;  Chuck 
V.  Cremer,  1  Coop.  t.  Cott.  247,  47 
Reprint  841:  Oarstln  v.  Garatln,  34 
L.  J.  P.  &  M.  45;  Vowles  v.  Young, 
9  Ves.  Jr.  173,  32  Reprint  567; 
Cavendish  v.  Cavendish,  16  Wkly. 
Rep.  182. 

<5nt — Matter  of  Allen.  31  U.  C.  Q. 
B.  468. 

14.  D.  C. — ^Mason  v.  Jones,  7  D.  C. 
247. 

Ga. — Ciason  v.  Caaon,   16  Oa.   406. 

111. — Cohen  v.  Plumtree,  170  111.  A. 
311. 

N.  Y. — Marshall  v.  Marshall,  4 
Thomps.  &  C.  4*9:  Strong  v.  Strong, 
6  Rob.  612,  1  AbbPrNS  368. 

Eng. — Clark  v.  Dew,  1  Russ.  ft  M. 
108,  5  EngCh  103.  39  Reprint  40. 

16.  Ala.— Mussina  v.  Bartlett.  8 
Port.    277. 

Oa. — ^Remley  v.  De  Wall,  41  Gku 
466. 

Iowa. — ^Bally  v.  Bally,  69  Iowa  77. 
28  NW  443;  Saylor  v.  Mockble,  9 
Iowa  209.  ... 

N.  Y. — ^White  V.  Springfield  Bank, 
1  Barb.  226:  Elllngwood  v.  Steven- 
son, 4  Bandf.  Ch.  366. 

N.  C. — Beaufort  County  Lumber 
Co.  v.  Cottlngham.  168  N.  C.  544.  84 
SE   864. 

Tenn. — Gant  v.  Gtent.  10  Humphr. 
464.  68  AmD  736.  .      , 

Va.— Lane  v.  Ellsey,  4  Hen.  &  M 
(14  Va.)  604;  Fisher  v.  Fisher,  4 
Hen.  ft  M.    (14   VaJ    484.  ,.    ,-    . 

Ont. — Clack  v.  Campbell,  16  Ont 
Pr.   338. 

19.  Cunningham  v.  Colonial,  eto.. 
Mortg.  Co.,  67  Kan.  678,  47  P  830 
(holding  that  it  is  error  to  deny 
plaintiff  the  right  to  bo  heard  bo- 
cause  he  has  failed  to  comply  with 
an  unwarranted  order  to  pay  money 
into  court,  and  has  been  wrongfully 
adjudged  guilty  of  a  contempt  for 
falling  so  to  do). 

17.  Robinson  v.  Owen,  46  N.  H. 
38:  SUte  V.  Ackerson,  26  N.  J.  L. 
209. 

[a]  Thoa  (1)  the  court  may  as- 
sess damages  in  a  cause  where  the 
party  is  in  contempt,  without  notice 
or  bearing.     BoMnson   v.   (>wen,    46 


N.  H.  38.  (2)  One  In  contempt  for 
disobedience  to  a  decree  for  specific 
performance  will  authorise  the  court 
without  notice  to  make  another  de- 
cree establishing  the  contract  in  the 
same  manner  as  though  it  had  been 
executed.  Wharton  r.  Stoutenburgh, 
39    N.   J.   Eq.   299. 

IS.  Palmer  v.  Palmer,  36  Fla.  386, 
18  S  720. 

19.  Smith  V.  Smith,  2  Blackf. 
(Ind.)   232. 

M.  Whitman  v.  Johnson,  10  Misc. 
726,  31   NYS  1009. 

ai.  Haskell  v.  Sullivan,  31  Mo. 
436;  Zimmerman  v.  Zimmerman,  7 
Mont.  114,  14  P  866;  Gross  v.  Clark, 
87  N.  Y.  272  Jaff  1  NYClvProc  17]: 
Walker  v.  Walker,  82  N.  Y.  280  [aft 
20  Hun  400];  Brisbane  v.  BrlsbaneL 
34  Hun  339;  Shelp  v.  Morrison,  18 
Hun  110;  Oaughe  v.  Laroche,  13  N.  Y. 
Super.  685.  14  HowPr  461;  Clark  v. 
Clark,  13  Daly  497,  11  NYClvProc  7 
[aff  117  N.  Y.  623  mem,  22  NE  1127 
mem]. 

Sa.  BYaser  v.  Lynch,  88  Cal.  621, 
26  F  844;  Hunter  v.  Blackman,  32 
La.  Ann.  403;  Newhouse  v.  Newhouse, 
14  Or.  290,  12  P  432;  Hemdon.  v. 
Campbe^  86  Tex.   168,   28  SW  980. 

[a]  Tnna  (1)  It  was  error  to 
strike  out  a  defendant's  answer  as 
punishment  for  contempt  In  falling 
to  obey  a  subpoena  duces  tecum 
where  his  counsel  admitted  the  con- 
tents of  the  document  sought  to  be 
produced.  Frazer  v.  Lynch,  88  Cal. 
621,  26  F  344.  (2)  The  court  has  no 
power  to  order  the  petition  of  plain- 
tiff taken  from  the  record  and  re- 
turned to  him,  on  his  refusal  to  say 
whether  he  intended  any  disrespect 
to,  or  reflection  on,  the  Judge  by 
describing  hira  In  the  petition  as  the 
"acting"  judge.  Hunter  .v.  Black- 
man,  32  La.  Ann.  403.  (3)  Where  the 
petition  of  plaintiff  contains  matter 
so  impertinent  or  scandalous  as  to 
amount  to  a  contempt,  the  court  may 
expunge  the  objectionable  matter, 
but  cannot  strike  the  petition  from 
the  files.  Hemdon  v.  Campbell,  86 
Tex.  168,  23  SW  980. 

[b]  WhM*  tb*  failure  ailaas  front 
tMHUtr  or  povwrty  and  not  from 
willful  intent  to  disregard  the  court 
order.  It  is  error  to  dismiss  the  suit. 
Newhouse  v.  Newhouse,  14  Or.  290, 
12  P  422. 

08.  Hovay  v.  ElUott,  167  V.  S. 
409,  17  set  841,  42  L.  ed.  216  (hold- 
ing that  It  is  a  denial  of  due  proc- 
ess of  law  to  strike  out  an  answer 
and.  render  a  decree  pro  confesso  as 
a  punishment  for  contempt). 

M.  Lindsay  t.  Lindsay,  256  111. 
442,  99  NE  608;  Cotter  v.  Osborne, 
18    Man.    471. 

[al  The  fact  that  one  dafradaat, 
bmnff  la  conteast  of  court,  waa 
barred  from  maintaining  a  writ  of 
error  to  review  a  decree  against  her 
did  not  bar  the  other  defendants 
from  prosecuting  the  writ  and  using 
her  name  for  that  purpose.  Lind- 
say V.  Lindsay,  866  111.  442.  99  NE 
SOS. 
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is  purged.^  £nt  one  in  contempt  for  having  vio- 
lated an  injunction  issued  on  an  ex  parte  applica- 
tion has  the  legal  r^ht  to  demand  a  hearing  te- 
apecting  the  regularity  and  propriety  of  the  order 
g^ranting  the  injunction.^"  So  where  the  nature  and 
ertent  of  the  punishment  to  be  inflicted  on  the  one 
in  contempt  depends  on  the  determination  of  the 
question  as  to  the  continuance  of  the  injunction, 
the  court  may  permit  a  hearing  on  a  motion  for  its 
dissolution.*'  Furthermore  the  le^  rights  of  a 
party  in  contempt  will  be  protected.*'  Thus  a  party 
in  contempt  cannot  be  denied  the  right  of  appealing 
from  the  judgment  or  order  which  he  is  charged  with 
violating,  nor  of  the  right  to  file  a  motion  to  purge 
himself  of  the  contempt.  But  if  the  nature  of  the 
Goetter,     74 


contempt  is  sneh  as  to  hinder  the  due  course  6f 
procedure  in  the  cause,  the  proceeding  for  review 
will  not  be  heard."^  It  has  been  held  that  an  at- 
torney adjudged  in  contempt  during  the  trial  of 
accused  may  be  refused  the  privileges  of  pleading 
as  an  attorney  in  the  cause,^'  but  this  rule  seems  to 
be  subject  to  some  limitations.^'  Defendant  in  a 
proceeding  cannot  object  to  a  cause  being  heard, 
for  the  reason  that  plaintiff  is  in  contempt." 

[i  140]  0.  Extentr— 1.  In  GkneraL  Except  in 
cases  of  fines  for  indemnity  of  the  injured  party," 
unless  limited  by  statute,**  the  extent  of  punish- 
ment is  discretionary  with  the  court.*'  But'  the 
punishment  imposed  must  be  entire  and  final,*'  and 
it  must  not  be  excessive.**    Since  a  charge  of  con- 


36.     Ala. — Jacoby 
Ala.  427. 

Cal. — Monterey  Coal  Co.  v.  Santa 
Clara  County  Super.  Ct.,  11  Cal.  A. 
207,    104   P  685. 

Md. — Gilbert  v.  Arnold,   SO  Md.  29. 

Masa.— Campbell  v.  Justices  Super. 
Ct.,  187  Mass.  609,  73  NB  659,  69 
L.RA  311,  2  AnnCas  462. 

N.  T. — ^Krom  v.  Hoi:an,  4  HowPr 
225.   . 

Tenn. — Rutherford  v.  Metcalf,  E 
Hayw.  58. 

[a]  Saasoa  for  ml*. — ^Where  plain- 
tiff In  a  suit  In  equity  is  in  contempt 
of  court,  he  ha«  no  absolute  right 
to  proceed  with  the  "trial.  Campbell 
V.  Justices  Super,  Ct..  187  Mass.  509, 
73  NE  659,  69  LRA  311,  2  AnnCas 
462. 

[b]  Thna,  where  defendants  in 
injunction  proceedings  were  in  con- 
tempt for  nonpayment  of  a  fine  and 
cost^  imposed  on  them  for  with- 
drawing their  demurrer  without 
leave  of  court,  they  had  no  right  to 
file  an  answer,  and  the  court  was 
justified  In  passing  on  the  bill  and 
exhibits  without  considering  the 
answer  presented  by  them.  Gilbert 
v.  Arnold,  SO  Md.  29. 

[c]  Urainlamtia  will  not  Iw  grsated 
to  compel  a  court  to  change  the 
venue  of  an  action,  although  the 
motion  must  ultimately  be  granted, 
where  petitioners  are  in  contempt 
for  violation  of  an  injunction  in  the 
6ase,  and  the  court  is  proceeding  to 
determine  the  matter  on  order  to 
show  cause.  Monterey  Coat  Co.  v. 
Santa  Clara  County  Super.  Ct.,  11 
Cal.  A.  207,  104  P  585. 

90.  Kaehler  v.  Dobberpuhl,  56 
Wis.  497,  14  NW  631. 

97.  Crabtree  v.  Baker,  75  Ala.  91, 
61  AmR  424;  Endlcott  v.  Mathis,  9 
N.  J.  Bq.  110. 

98.  Ark. — Pickett  v.  Ferguson,  45 
Ark.  177,  55  AmR  645. 

III.— Peo.  V.  Horton,  46  111.  A.  434. 

Ky. — ^Wiggins  v.  Com.,  102  Ky.  40, 
42  SW  1106,  19  KyL,  1017. 

N.  T. — Maran  v.  Maran,  137  App. 
Div.  848,  122  NTS  9. 

S.  C. — Columbia  Water  Power  Co. 
V.  Columbia.  4  S.  C.  888. 

Vt.— Ward  V.  Ward,  70  Vt.  480,  41 
A  435. 

Wis. — Kaehler  v.  Dobberpuhl,  56 
Wis.  497,  14  NW  631;  Mead  v.  Norrls, 
21  Wis.  310. 

Ont. — Small  v.  American  Feder- 
ation of  Mu-sicians,  5  Ont.  L.  456,  2 
OntWR  278. 

See  also  cases  infra  notes  29,  30. 

"As  to  matters  of  favor  the  court 
may  decline  to  hear  one  in  contempt 
but  In  matters  of  strict  right  he  ^v'lll 
be  heard  notwithstanding  the  con- 
tempt." Pickett  v.  Ferguson,  46  Ark. 
177,   55   AmR  645. 

[a]  Baason  for  mle. — The  fact 
that  a  party  is  In  contempt  is  no  tiar 
to  his  proceeding  with  an  action  in 
the  ordinary  way,  the  contempt  be- 
ing only  a  bar  to  his  asking  the 
court  for  an  indulgence.  Ferguson 
V.  Elgin  County,  15  Ont.  Pr.  899; 
Codd  V.  Delap,  IE  Ont.  Pr.  374. 

(b)  Thtis  (1)  a  party  in  contempt 
is  entitled  to  appear  and  resist  any 
proceeding  taken  against  him.  and  is 


entitled  to  auch  notice  of  the  pro- 
ceeding as  though  he  were  not  in 
contempt.  Mead  v.  Norrls,  21  Wis. 
310.  (2)  And  rendering  Judgment 
against  one  In  contempt  on  a  claim, 
the  merits  of  which  had  not  been 
tried,  is  error.  Wiggins  v.  Com.,  102 
Ky.  40,  42  SW  1106,  19  KyL  1M7. 
(3)  A  husband  who,  Immediately 
after  the  service  of  a  summons  on  a 
petition  by  his  wife  for  the  custody 
of  minor  children,  left  the  state, 
taking  the  children  with  him,  can- 
not, on  the  ground  that  he  is  in  con- 
tempt of  court,  be  deprived  of  his 
right  to  participate  in  the  hearing 
by  counsel.  Ward  v.  Ward,  70  Vt. 
430,  41  A  435.  (4)  Although  a  hus- 
band had  been  adjudged  guilty  of 
contempt  in  disobeying  an  order  to 
pay  alimony,  he  could  not  be  de- 
prived of  the  opportunity  to  defend 
against  plaintiff's  charges,  but  plain- 
tiff was  entitled  to  stay  affirmative 
action  on  his  part.  Maran  v.  Maran, 
137  App.  Div.  348,  122  NTS  9.  (6) 
A  party  cannot  be  compelled  by  an 
order  in  contempt  proceedings  to  de- 
liver up  possession  of  property  which 
he  had  not  acquired  in  breach  of  the 
order.  Columbia  Water  Power  Co. 
V.  Columbia,   4    S.   C.   388. 

99.  U.  S. — Exploration  Mercantile 
Co.  V.  Pacific  Hardware,  etc.,  Co.,  177 
Fed.    826,    101   CCA   39. 

Conn. — 'Allen  v.  New  Haven,  etc., 
Co.,  49  Conn.  248. 

lil.-T-Peo.  V.  Horton.  46  111.  A.  434. 

Mo. — State  V.  Field,  37   Mo.  A.   83. 

N.  J. — Wharton  v.  Stoutenburgh, 
39  N.  J.  Eq.  299. 

N.  T.— Brlnkley  v.  Brlnkley,  47  N. 
T.  40. 

R.  I. — ^Hazard  v.  Durant,  11  R,  I. 
196.  / 

W,  Va. — Hebb  v.  Tucker  County 
Ct.,  48  W.  Va.  279,  49  W.  Va.  738,  37 
SE  676;  Ruhl  v.  Ruhl.  24  W.  Va.  279. 

Ont. — Copeland-Chatterson  Co.  v. 
Business  Systems  Lim.,  14  Ont.  "L. 
337,  9  OntWR  390. 

80.  Brinkley  v.  Brlnkley,  47  N.  T. 
40;  Kruegel  v.  Nash,  31  Tex.  Civ.  A. 
15,  .70  SW  983;  Hebb  v.  Tucker 
County  Ct.,  48  W.  Va.  279,  49  W.  Va. 
783.   37  SE  676. 

31.  Lindsay  v.  Lindsay.  2ES  111. 
442,  99  NE  608;  White  v.  White,  148 
App.  Div.  883,  132  NYS  1043. 

[a]  TInui  (1)  where  defendant  in 
divorce,  by  his  refusal  to  obey  the 
orders  of  the  court  as  to  alimony  and 
counsel  fees,  and  to  provide  the  ex- 
penses of  plalntifTs  opposition  to  his 
appeals,  made  it  impossible  for  plain- 
tiff to  oppose  such  appeals,  they  will 
be  dismissed.  White  v.  White,  148 
App.  Div.  883,  132  NYS  1043.  (2)  An 
appellate  court  will  decline  to  review 
the  commitment  of  one  adjudged 
guilty  of  contempt  while  the  offender 
continues  a  fugitive  in  another  state. 
In  re  O'Byme,  66  Hun  (N.  Y.)  438, 
8  NYS  676  [aff  121  N.  Y.  676  mem, 
24  NB  1095  mem]. 

32.  Goldstein  v.  State,  (Tex.)  23 
SW  686.  See  also  In  re  Dunrt,  85 
Nebr.  606,  124  NW  120  (holding  that 
It  is  within  the  power  of  an  appellate 
court  indefinitely  to  suspend  an  at- 
torney from  practicing  for  flagrant 
contempt  toward  one  of  Its  judges). 


SSL  Peo.  V.  Kavanagh.  220  111.  49, 
77  NE  107,  110  AmSR  223  (holding 
that.,  where  an  attorney  was  sen- 
tenced to  imprisonment  for  con- 
tempt In  the  presence  of  the  court, 
and  was  released  on  ball  pending 
habeas  corpus,  it  did  not  revlva  the 
right  of  the  judge  who  impose4f  the 
punishment  to  punish  again  for  the 
same  contempt,  and  to  refuse  to  al- 
low him  to  appear  before  the  court 
until  the  conviction  was  satisfied  or 
set  aside). 

34.  Ricketts  V.  Mornington,  7  Sim. 

200.  8  EngCh  200,   68  Reprint  813. 

35.  See  supra  !  137. 
3&     See  infra  S   141. 

37.  U.  S. — Gates  v.  U.  S.,  233  Fed. 

201,  147  CCA  207;  Bate  Refrigerating 
Co.  v.  Gillett,  30  Fed.  683;  Iowa  Barb 
Steel-Wire  Co.  v.  Southern  Barbed- 
Wire  Co.  30  Fed.  615. 

Ga.— Gray  v.  Gray,  127  Ga,  345,46 
SE  438;  Kingsbury  v.  Ryan.  92  Ga. 
108.  17  SE  689;  Drane  v.  Childers. 
18  Ga.  A.  282.  89  SE  304. 

111. — ^Kanter  v.  Clerk  Cir.  Ct,  108 
111.  A.  287. 

Nev. — In  re  Charti,  29  Nev.  110.  85 
P  352,  124  AmSR  915,  5  LRANS  91«. 

N.  T. — Osterhoudt  v.  Prudential 
Ins.  Co.,  169  App.  Div.  291,  144  NYS 
193  [aff  211  N.  Y.  547  mem,  105  NB 
1092  mem]. 

N.  D.— Red  River  Valley  Brick 
Corp.  v.  Grand  Forks,  27  N.  D.  481, 
146  NW  876:  State  v.  Helser,  20  N.  D. 
357.  127  NW  72. 

Oh. — Myers  v.  State.  46  Oh.  St.  47$. 
22  NE  43.  15  AmSR  638. 

Pa. — Com.  V.  Sheehan,  81*  Pa.  132. 

38.  State  v.  Voss,  80  Iowa  467.  46 
NW  898.  8  DRA  767;  O'Rourke  v. 
Cleveland,  49  N.  J.  Eq.  577;  25  A  367. 
31  AmSR  719;  State  v.  Sach,  2  Wash. 
373,   26  P  865,   26  AmSR  857- 

[a]  VbjiB  an  attorney,  havinir 
been  fined  for  using  disrespectful 
language  to  the  court,  cannot  be 
further  required  .to  purge  himself  of 
the  contenfpt  by  apologising.  State 
V.  Sachs.  2  Wash.  373,  26  P  866,  26 
AmSR  857. 

fb]  "Dnrlatr  the  plearaze  of  tb* 
conri." — An  order  of  the  court  sus- 
pending execution  of  a  judgment  im- 
posing a  fine  and  imprisonment  for 
contempt  of  court,  "during  the  pleas- 
ure of  the  court,"  and  providing  that, 
"whenever  the  court,  jor  one  of  the 
judges  thereof,  so  directs,  execution 
and  warrant  of  commitment  are  to 
issue,"  Is  void.  State  v.  Voss.  86 
Iowa  4«7.  45  NW  898.  8  LRA  767. 

38.  D.  C. — Pierce  V.  U.  S..  37  App. 
582. 

III.— Peo.  V.  Seymour,  272  111.  296, 
111  NE  1008;  De  Beukelaer  v.  Peo., 
25  III.  A.  460;  Miller  v.  Peo.,  10  111.  A. 
400. 

Ky. — ^Brannon  v.  Cora.,  162  Ky.  860. 
172  SW  703,  LRA1916D  669. 

N.  T. — Guerrier  v.  Coleman.  135 
App.  Div.  46.  119  NTS  895. 

N.  C- — In  re  Scarborough,  139  N.  C. 
423,  61  SE  931. 

[a]  Pnnistamest  held  •zoea«lva<— 
(1)  A  fine  of  two  hundred  dollars  for 
failure  to  return  papers  taken  from 
the  court  files  is  excessive  in  the  ab- 
sence  of   a   showing  of   criminal    in- 


Porl«t«>  «•■•■,  ddvalopnieatB  and  ehaofM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tempt  is  not  a  ehaige  of  crime  triable  by  jury/"  j 
penal  service,  sueh  as  hard  labor,  canoot  be  imposed 
on  one  imprisoned  for  contempt;**  nor  oan  im- 
prisonment in  a  Wuse  of  correction  be  imposed  as 
a  penalty  for  contempt/*  The  term  of  imprison- 
ment for  contempt  of  conrt  eannot  be  prolonged  in- 
definitely,** although  it  may  be  nntil  the  perform- 
ance of  a  condition.**  In  determining  the  amount 
of  pmiishment  to  be  imposed  the  court  will  take 
into  consideration  all  surroundihg  facts  and  circum- 
stances,** and  will  act  with  great  care  and  delibera- 


tion, in  order  that  no  injustice  mky  be  done.** 
When  the  contempt  is  not  willful,  the  punishment 
will  be  moderate,*'  or  only  nominal.**  And  when 
the  contempt  results,  through  a  misapprehension  of 
his  duties,  from  a  mistake,  and  a  reasonable  excuse 
is  presented  to  the  oourt,  ordinarily  the  party  will 
be  discharged  on  the  pa3rment  t>f  the  costs  and  ex- 
penses of  the  proceeding.** 

[4  141]  2.  Limitation  by  Statute.  Wlien  the 
duration  of  the  imprisonment  or  the  amount  of  the 
fine  is  limited  by  statute,"  the  punishment  may  con- 
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tent.  HlUer  v.  Peo.,  10  111.  A.  400. 
2)  A  fine  of  tliree  hundred  doU&rs 
Jor  contempt  for  default  In  payment 
of  two  hundred  dollars  Is  excessive. 
Ouerrier  v.  Coleman,  ISfi  App.  Dlv. 
46.    119    NTS    89S. 

[b]  Pulakinast  MOd  not  e«o— ■ 
tfT«r— <1>  A  One  of  one  thousand  dol- 
lars, levied  on  defendant  by  a  Jury 
as  the  penalty  for  a  criminal  con- 
tempt of  court  In  assaulting  a  wit- 
ness In  a  criminal  case  penaln«r 
against  him.  In  order  to  Intimidate 
such  witness.  Is  not  excessive  and 
should  be  sustained.  In  the  absence 
of  anything  to  show  that  the  jury 
were  Influenced  by  passion  or  preju- 
dice. Brannon  v.  Com.,  162  Ky.  360, 
172  SW  703,  L.RA1918D  669.  (8) 
Three  months'  imprisonment  for 
one  adjudged  In  contempt  for  at- 
tempting to  unlawfully  Influence  the 
grand  jury  Is  not  extreme  or  unusual. 
Pierce  v.  U.  S.,  87  App.  (D.  C.)  582. 
(3)  A  flne  of  Ave  thousand  dollars  Is 
not  excessive  punishment  for  one 
having  corruptly,  and  with  intent  to 
obstruct  the  administration  of  jus- 
tice. Induced,  by  bribes  and  threats,  a 
duly  summoned  witness  of  the  ad- 
verse party  to  leave  the  state  pend- 
ing the  action.  French  v.  Com.,  97 
SW   427,   JO   KyL,   98. 

40u     See  Juries  {ii  Cyc  146]. 

41.  In  re  Fil  Ki.  80  Cat.  201.  32 
P  146:  Flannagan  v.  Jepson.  (Iowa) 
158   NW  641. 

4S.  Hurley  v.  Com.,  188  Mass.  443, 
74  NE  577,  3  AnnCas  767. 

48.  Ind.— Whlttem  v.  State.  36 
Ind.  196. 

Iowa. — State  v.  Voss,  80  Iowa  467, 
45  NW   898.  8  LRA  767. 

Mich. — Sloman  v.  Wayne  County 
Cir.  Judge.  96  Mich.  264,  S4  NW  869: 
Turner  v.  Smith,  90  Mich.  309.  61  NW 
282:  Scott  v.  Chambers.  62  Mich.  S82, 
29  kW  94.  ^ 

N.  T. — Peo.  V.  Davidson,  36  Hun 
471. 

N.  C. — Cromartle  v.  Bladen  County, 
85  N.  C  211. 

Okl.— Ex  P.  Curtis,  10  Okl..  660,  63 
P  963;  Taylor  v.  New^lock,  6  OkL 
647,   49   P  1114.  

Pa. — Com.  V.  Roberts,  2  PaL.JR 
340. 

Tex. — Ex  p.  Kearby,  86  Tex.  Cr. 
531.  34   SW  635. 

Wyo. — Ex  p.  Bergman,  3  Wyo.  396, 
26   P   914. 

4^  Ind. — Kemodle  v.  Cason,  25 
Ind.  362;  State  v.  Tipton,  1  Blackf. 
1<6. 

Mich. — Chapel  v.  Hull.  60  Mich..  167, 
26  NW  874. 

Mo. — Ex  p.  Haley,  87  Mo.  A.  662. 

N.  J. — ^Forrest  v.  Price,  62  N.  J.  En. 
16,  29  A  215  ratr  63  N.  J.  Bq.  693,  3B 
A  1130  (aft  173  U.  S.  410,  19  SCt  434, 
43  L..  ed.  749)]. 

Pa. — Com.  V.  James,  9  Pa.  Co.  146. 

S.  C. — iMtt  V.  Burrel,  »  S.  C.  L.  167. 

Va. — Lane  v.  Lane,  4  Hen.  ft  M.  (14 
Ve.)  437. 

See  also  supra  S  131. 

45.  .U.  S.— In  re  Boyd,  228  Fed. 
1003;  Royal  Trust  Co.  v.  Washburn, 
etc.,  R.  Co.,  113  Fed.  631  [mod  on 
other  grounds  139  Fed.  866);  In  re 
North  Bloomfleld  Gravel  Min.  Co.,  27 
Fed.  795. 

ni. — ^Peo.    v.    Oard,    176    111.    A.    486 

Saff    259    III.    238,    102    NE    265    (app 
lism  236  U.  S.  691  mem,  36  SCt  206 
mem.  59  L.  ed.  4t8  mem)]. 

liS. — State   V.   Richardson.   115   La. 


644,   61  S  673. 

Mass. — Qlobe  Newspaper  Co.  v. 
Com.,  188  M^ss.  449.  74  NE  682,  3  Ann 
C^as  761.      / 

Nev. — In  re  Charts,  29  Nev.  110,  85 
P  362.   124  AmSR  916,  6  LRANS  916. 

N.  Y.— In  re  Nichols.  64  N.  Y.  62; 
Peo.  V.  Kuhne,  57  Misc.  30,  107  NYS 
1020  tatt  127  App.  Dlv.  907,  111  NYS 
1136  (aff  186  N  Y.  610  mem,  89  NB 
1109  mem)]  (punishment  to  be  pro- 
portioned to  dignity  of  writ  where 
enforcement  obstructed);  Peow  v.  St. 
Louis,  etc.,  R.  Co.,  19  AbbNCaa  1; 
Sullivan  V.  Judah,  4  Paige  444;  Smith 
v.  Fitch,  Clarke  266. 

N.  D.— Red  River  Valley  Brick 
Corp.  V.  Grand  Forks,  27  N.  D.  431, 
146  NW  876. 

Pa. — Com.  V.  Sheehan,  81  Pa.  132. 

Ont. — McDonald  v.  Lancaster  Sepa- 
rate School  Trustees,  36  Ont.  L.  614, 
9  OntWN  444  (school  trustees  fined 
five  hundred  dollars  each). 

[a]  n»w  in  fixing  the  punish- 
ment, the  fact  that  the  party  charged 
acted  from  a  mistaken  knowledge  of 
duty  and  under  legal  advice  will  be 
considered.  Coffin  v.  Bursteln,  68 
App.  Div.  22.  74  NYS  274;  Peo.  v.  St. 
Louis,  etc..  R.  Co.,  19  AbbNCas  (N. 
Y.)    1. 

fb]  Vh*  Wnaiintol  eondltlOB  of  one 
adjudged  in  contempt  may  be  consid- 
ered In  fixing  the  punishment.  U.  S. 
V.  Toledo  Newspaper  Co.,  220  Fed.  458 
[aff  237  Fed.   986,  160  CCA  636]. 

[c]  mtlgatioii  of  pmishment. — 
The  fact  that  a  party  who  has  vio- 
lated an  injunction  order,  subsequent- 
ly becoming  alarmed,  saves  the  party 
obtaining  such  order  from  loss  at- 
tendant on  the  violation  does  not  re- 
lieve him  from  liability  for  its  viola- 
tion, but  may  mitigate  the  punish- 
ment. Aldlnger  v.  Pugh.  57  Hun  (N. 
Y.)  181,  10  NYS  684  (aff  132  N.  Y. 
403.   30  NB  746]. 

46.  .Klngsbery  v.  Ryan.  92  Oa.  108, 
17  SE  689;  Ryan  v.  Klngsbery,  89  Ga. 
228,   16   SB  302. 

4T.  Polndexter  v.  SUte.  109  Ark. 
179,  169  SW  197,  46  LRANS  517 
(holding  that,  where  the  contemner 
Is  not  guilty  of  intentional  wrongdo- 
ing, punishment  by  flne  Is  sufflclent 
without  Imprisonment);  Peo.  v. 
Bouchard,  6  Misc.  459,  27  NTS  201. 

48.  Morss  V.  Domestic  Sewlng- 
Mach.  Co.,  38  Fed.  482;  Des  Moines 
St.  R.  Co.  V.  DesMolnes  Broad  Gauge 
St.  R.  Co^  74  Iowa  585,  88  NW  496; 
State  T.  Richardson,  126  La.  644,  61 
S  673 

Ta]'  AvpUeatloM      of      nd*. — (1) 

Where  an  attorney  at  law  suspended 
from  practicing,  acting  on  the  advice 
of  reputable  counsel  to  the  effect  that 
certain  acts  which  he  did  after  sus- 
pension did  not  violate  the  order  of 
suspension,  although  guilty  of  con- 
tempt of  such  acts,  violated  the  or- 
der, he  will  be  assessed  only  a  nomi- 
nal fine.  State  v.  Richardson,  126 
La.  644.  51  S  673.  (2)  Where  the 
mayor  and  marshal  of  a  city  dlso-. 
beyed  a  mandate  of  the  court,  believ- 
ing It  their  duty  so  to  do  under  cer- 
tain city  ordinances,  their  fine  will 
be  nominal  provided  they  agree  to 
abide  by  the  order  and  to  pay  the 
costs.  Des  Moines  St.  R.  Co.  v.  Des 
Moines  Broad  Gauge  St.  R.  Co.,  74 
Iowa  685,  38  NW  496. 

49.  U.  S. — Merrimack  River  Sav. 
Bank  V.  C\Kf  Center.  (19  D.  8.  637. 
81    SCt   296.    65   L.   ed.    320,   AnnCas 


1912A  613;  Albertson  v.  The  P.  L 
Nevlus,  48  Fed.  927;  Iowa  Barb  Steel- 
Wire  Co.  v.  Southern  Barbed-Wire 
Co.,  30  Fed.  616;  Spink  v.  Francis,  19 
Fed.  678:  U.  S.  v.  Scholfleld.  27  F-  Cas. 
No.  16,280,  1  Cranch  C.  C.  130. 

Conn. — Mlddlebrook  t.  State,  43 
Conn.   257,  21  AmR  650. 

Ga. — Justices  Baldwin  County  In- 
ferior Ct.  V.  Blvlns,  6  Ga.  676. 

Iowa. — Des  Moines  St.  R.  Co.  v. 
Des  Motne.s  Broad  Gauge  St.  R.  Co., 
74   Iowa  685.    38  NW  496. 

Mich. — Brown  v.  Brown,  22  Mich. 
299. 

N.  J. — McQuade  v.  Emmons,  38  N. 
J.  L.  397;  Magennls  v.  Parkhurst,  4 
N.  J.  Eq.  433. 

N.  Y.— Peo.  v.  Jacobs,  66  N.  T.  8; 
Matter  of  McLean,  62  Hun  1,  16  NYS 
417;  Peo.  v.  Rochester,  etc.,  R.  Co.,  14 
Hun  871  taff  76  N.  Y.  294);  Peo.  v. 
Randall,  8  Daly  Sl^Matter  of  Ball, 
94  MlBc.  112,  158  NTS  1096;  Amen- 
dola  V.  Zema,  93  Misc.  526,  157  NYS 
273;  Rhodes  v.  I,lnderman.  17  NYS 
628;  Jones  v.  Sherman,  8  NYSt  344,  11 
NYCivProc  416,  18  AbbNCas  481: 
Hammersley  v.  Parker,  3  NYLegObs 
344;  Peo.  v.  Tefft.  3  Cow.  340;  Noe  v. 
Gibson,  7  Paige  513;  Sullivan  v.  Ju- 
dah, 4  Paige  444;  Dekyln  v.  Davis, 
Hopk.  136. 

N.  C— Bond  v.  Bond.  69  N.  C.  97; 
In  re  Moore,  63  N.  C.  897. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  State, 
26  Okl.  764,  766,  110  P  759  [clt  Cyc). 

Pa. — Peree  v.  Strome,  1  Yeates  803; 
Bullook  v.  McDonough,  2  Pearson  195. 

Porto  Rico. — Peo.  v.  Abrill,  9  Porto 
Rico  135. 

Tex. — State  v.  Sparks,  27  Tex.  706. 

W.  Va. — Hutton  v.  Lockrldge,  21  W. 
Va.  254. 

Ont. — Re  Bolton,  28  Ont.  L.  R.  390, 
18  OntWR  795,  2  OntWN  827;  Reg. 
V.  Howland,   11  Ont.  633. 

Pr.  Edw.  Isl. — ^Alley  v.  Duchemln, 
2  Pr.  Edw.  Isl.   360 

And  see  spurs  I  60. 

"Such  contempt  as  might  be  Im- 
puted to  him  legally  seems  to  hav% 
been  more  on  account  of  Ignorance,  in 
part,  and  good  faith.  In  part,  as  to 
what  he  did  and  what  he  refrained 
from  doing,  and  his  good  faith  in  the 
matter  and  prompt  denial.  It  occurs 
to  us,  suggest  themselves  as  reasons 
whv  he  should  not  be  punished."  Ex 
p.  kyan,  62  Tex.  Cr.  19,  22,  ISO  SW 
65. 

50.  Cal. — Galland  v.  Oalland,  44 
Cal.  475,  13  AmR  167. 

Ida. — L«van  v.  Richards,  4  Ida.  667, 
43  P  574. 

Ind.  T. — In  re  Conner,  7  Ind.  T. 
46,   108  SW  760. 

Iowa. — State  v.  Myers,  44  Iowa 
5'80. 

Kan. — In  re  Mlllington,  24  Kan. 
214. 

Ky. — French  v.  Com.,  97  SW  427, 
30  KyL  98. 

Mo.— Ex  p.  Creasy.  243  Mo.  679. 148 
SW  914,  41  LRANS   478. 

N.  Y. — Press  Pub.  Co.  v.  Associated 
Press,  41  App.  Dlv.  493,  68  NYS  708. 

Tex. — ^Ex  p.  Kearby,  35  Tex.  Cr. 
531,    34   SW  635. 

Wis. — Jos.  Bchllts  Brewing  Co.  v. 
Washburn  Brewing  Assoc,  122  Wis. 
615,   100   NW   832. 

See  also  cases  Infra  note  61. 

[a]  ▼alUUty  of  statate^—A  stat- 
ute limiting  punishment  for  con- 
tempt to  a  flne  of  fifty  dollars  or 
ten  days'  Imprisonment  is  valid.    Ex 
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form  to  snch  limitation  bat  cannot  exceed  it.'^ 

[i  142]  S.  OmnnlativB  Pnnlaliment.  Each  sepa- 
rate and  distinct  act  of  contempt  may  be  pun- 
ished;'' but  if  a  aeries  of  acta  constitutes  but  one 
contempt,  or  the  same  contempt  is  permitted  to 
continue  for  several  days,  there  cannot  be  separate 
punishment  for  each  successive  act  or  day." 

[$  143^]  4.  Jail  LibertieB.  Ordinarily  one  com- 
mitted for  contempt  is  entitled  to  jail  liberties.** 
The  question,  however,  is  not  firmly  settled,  but 
may  be  said  to  depend  on  the  nature  and  circum- 
stances of  the  case.  Thus  it  has  been  held  that, 
where  a  party  is  committed  to  jail  for  nonpajnnent 
of  costs,  he  is  entitled  to  the  jail  limits,"  but  that 
a  debtor  committed  for  refusal  to  answer  questions 
in  proceedings  supplementary  to  execution,"  or  a 
person  committed  for  nonpayment  of  a  fine  as  a 
punishment  for  a  contempt  of  court,  is  not  entitled 
to  the  jail  limits."^  It  has  also  been  held  that  one 
imprisoned  under  a  commitment  for  failure  to  pay 
counsel  fees  and  alimony  is  not  entitled  to  the  jail 
liberties;"  but,  on  the' other  hand,  it  has  been  held 
"that  a  precept  adjudging  a  party  in  contempt  for 
failure  to  pay  alimony,  as  ordered  in  a  divorce  suit, 
should  be  in  such  form  as  to  entitle  defendant  to 
the  jail  limits." 

[f  144]  D.  Purging  Oont«miit^— 1.  Before  Ad- 
judication.   In   contempts   resulting   from   disobe- 


p.  Creaaey,  24S  Mo.  679,  148  SW  >14, 
41   LRANS   478. 

51.  Conn. — Cole  v.  Bean,  62  Conn. 
3l». 

Fla. — Bx  p.  Edwards,  11  F1&.  174. 

Oa. — Swaiford  v.  Berrong,  84  Qa. 
«5,  10  SB  693;  Cobb  v.  Black,  S4  Qa. 
ISZ. 

Ind.— Stewart  v.  SUte,  140  Ind.  7, 
39  NB  608. 

Kan. — ^In  re  MilUnKton,  24  Kan. 
314. 

Kr. — Rebhan  T.  B^ihnnan,  189  Ky. 
418,  50  SW  976,  21  KyL.  17. 

La.— State  t.  Williams,  ISl  lA. 
392,  69  S  822;  State  v.  St.  Paul,  104 
La.    203,    28    S    973. 

Mich. — Sloman  v.  Wayne  County 
Clr.  Judge,  96  Mich.  264.  64  NW  8«9; 
Latimer  v.  Barmore,  81  Mich.  692, 
46  NW  1. 

Minn. — State  T.  Langum.  126  Minn. 
S04,  146  NW  1102;  State  T.  Miesen, 
98  Minn.  19,  106  NW  1134,  108  NW 
613. 

Mo. — ^E^  p.  Creasy,  243  Mo.  679, 
148  SW  914,   41   LRANS   478. 

Mont. — State  v.  Beiiverhead  County 
Fifth  Judicial  Dlst.  Ct.,  24  Mont,  it, 
60    P    493. 

N.  T.— Peo.  V.  Grant,  11  N.  T.  684, 
19  NE  281  [all  4+  Hun  8041; 
Reese  v.  Reese,  46  App.  Dlv.  166,  61 
NTS  760,  7  NTAnnC^  209;  Matter 
of  Hatfleld,  17  App.  Dlv.  430,  46  NTS 
270  raff  166  N.  T.  628  mem,  49  NB 
1097  J. 

N.  C. — In  re  Patterson,  99  N.  C. 
407.   6    SB  643. 

.  Oh. — De  Camp  v.  Archibald,  60  Oh. 
St.  618.  36  NB  1066.  40  AmSR  692; 
Myers  v.  State,  46  Oh.  St.  473,  22  NB 
43,   16  AmSR  638. 

Okl. — Ex  p.  Oudenoge,  2  Okl.  Cr. 
110,  100  P  39. 

Or. — State  v.  Brownell,  79  Or.  123, 
164   P  428. 

Tenn. — McCarthy  v.  State,  89  Tenn. 
643,  16  SW  736;  State  v.  Rust,  2 
Tenn.  Ch.  181. 

Tex. — Ex  p.  BUerd,  71  Tex.  Cr.  286, 
168  SW  114f  1160  [quot  Cycl;  Ex  p. 
Tlnsley,  37  Tex.  Cr.  617,  40  SW  306, 
66   AmSR    818. 

Utah. — BlUptt  V.  Whltmore.  10 
Utah  246,  37  P  461;  Bx  p.  Harris,  4 
Utah  6,  6  P  129. 

Wash. — ^WrlKht  v.  Suydam,  79 
Wash.  660.  140  F  678;  SUte  V.  Milli- 
gan.  3  Wash.  144.  28  P  369;  State  ▼. 
Sachs.  2  Wash.  373,  26  P  866,  26 
AmSR   867. 


Wis.— In  re  Pierce.   44  Wis.  411. 

Bng. — In  re  Davies,  21  Q.  B.  D. 
236. 

as.  Solano  Aquatic  Clnb  v.  Etol- 
ano  County  Super.  Ct.,  166  Cal.  278, 
279,  131  P  874  felt  Cycl;  Ex  p.  Stice, 
70  Cal.  61,  11  P  469;  State  v.  First 
Judicial  Dlst.  Judge,  60  La.  Ann. 
662.   23  8  478. 

[a]  Vfcna  the  punishment  of  a 
witness  for  contempt  in  refusing  to 
be  sworn,  by  Imprisonment  for  one 
day.  is  no  bar  to  a  second  punish- 
ment for  the  refusal  to  be  again 
sworn  at  the  expiration  of  the  first 
Imprisonment.  Each  refusal  to  be 
sworn  is  a  separate  contempt.  Ex 
p.  Stice,   70  CaL  61.  11  P  459. 

BS.  Oa. — Warner  v.  Martin,  124 
Oa.  387.  62  SB  446.  4  AnnCas  180. 

La State    v.    King,    47    La.    Ann. 

701,    17    S    288. 

Nev. — ^Maxwell  v.  Rives,  11  Nev. 
213 

N.  T. — Peo.  V.  Llscomb,  60  N.  T. 
669,  19  AmR  211;  Peo.  v.  Orant,  13 
NTClvProc  306  [rev  on  other  grounds 
60  Hun  243,   3  NTS  142].  , 

Can. — Reg.  v.  Soott,  2  CanLJNB 
313. 

[a]  Thna  (1)  where  a  witness  re- 
fuses to  answer  a  number  of  ques- 
tions directed  to  the  same  point,  the 
court  cannot  find  him  guuty  of  a 
separate  contempt  for  every  ques- 
tion which  he  refuses  to  answer. 
The  act  constitutes  but  one  con- 
tempt and  but  one  sentence  can  be 
imposed.  Maxwell  v.  Rives,  11  Nev. 
213.  (2)  A  Judge  has  no  power  to 
Impose  more  than  one  fine  for  con- 
tempt In  violating  a  temporary  re- 
straining order,  where  the  violation 
was  treated  by  the  judge  as  a  single 
act.  Warner  v.  Martin,  124  Ga.  387, 
62   SE   446,   4  AnnCas  180. 

64.  In  re  Mllburn,  69  Wis.  24,  17 
NW  966;  In  re  aill.   20  Wla   686. 

as.  Patrick  v.  Warner,  4  Paige 
<N.  T.)  897;  Peo.  v.  Bennett,  4  Paige 
In.  T.)  282. 

SO.     Rose  V.  Tyrrell,    26   Wis.    663. 

67.  Peo.  V.  Cowles,  3  Abb.  Dea 
<N.  T.)  607,  4  Keyea  88;  Peo.  v.  Ben- 
nett, 4  Paige  (N.  T.)   282. 

SB.  In  re  Clark,  20  Hun  (N. 
561;  Allen  v.  Allen,  8  AbbNCas 
T.)    176. 

89.  Ward  V.  Ward,  6  AbbPrNS 
(N.  T.)  79. 

jail  Ubertlaa  caaerallr  see  Prisons 
[32  Cyc  336]. 


dienoe  to  court  orders,  deerses,  etc.,  prompt  com- 
pliance therewith  after  the  institatioa  of  the  pro- 
ceedings will  usually  be  regarded  as  a  suffident 
purging  of  the  contempt,  especially  where  no  mate- 
rial injury  or  loss  has  been  suffered  by  the  party 
for  whose  benefit  the  action  was  taken  ;*^  but  this 
rule  does  not  apply  to  one  in  contempt  for  disobey- 
ing a  subpcsna,  who  neither  appears  nor  takes  means 
to  bring  to  the  court's  attention  facts  excusing  him 
from  atten<Kng,  until  after  his  attachment ;"  nor  is 
it'  applicable  where  defendant  merely  puts  in  a  plea 
of  not  guilty  and  goes  to  trial  on  that."  So,  too, 
it  has  been  held  that,  where  the  contempt  consists 
in  a  Jibelous  newspaper  article,  proceedings  to  pun- 
ish are  properly  stayed  on  defendants  pajring  the 
costs  and  making  a  full  and  unreserved  apology.** 
Where  costs  are  incurred  by  reason  of  neglect  or 
refusal  to  purge,  ordinarily  the  guilty  party  will 
be  required  to  pay  them."  An  opportunity  to  purge 
himself  should  be  afforded  the  contemner  when  this 
may  be  done." 

[i  1451  2.  After  Adjndicatioa.  One  adjudged 
guilty  of  contempt  will  generally  be  allowed  to 
purge  the  contempt  by  pei^ormii^  the  act  required 
or  by  undoing  or  reversing  the  acts  constituting  the 
contempt;  or,  where  the  act  has  caused  injury  to  a 
party  to  the  suit,  by  making  reparation  to  the  in- 
jured party.*'  Where  a  party  in  custody  has  purged 
00.  OoMtautvanaaa  of  aaswer  see 
reaoallj   see    supra    || 


7i^. 


supra  I  109. 
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343;  Vose  v.  Reed,  28  F.  Cas.  No. 
17,011,   1   Woods   647. 

Conn. — Hull  v.  Harris,  46  Conn. 
644. 
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Pt.   II,   219. 

Me. — Snowman  v.  Harford.   67  Me. 
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Turnpike  Co.  v.   RarlUn  River  R.  Co., 
18  A  670;  Freese  v.  Swayse,  26  N;  J. 
437. 

T. — Jones  v.  Burgess,  lot  App. 

Dlv.  888,  96  NTS  873;  Wallis  v.  TaJ- 
madg&   10   Paige  448. 

S.  C. — James  v.  Mayrant,  6  S.  C. 
Bq.  180. 

es.  Carman  v.  Emerson,  71  Fed. 
264,   18   CCA  38. 

•a.    Oates  V.   U.   8., 
147    CCA    207. 

64.  Reg.  V.  Wilkinson.  41  U.  C.  Q. 

W  Apolocr  mxatt  1m  ataCe  to  tlw 
eoart. — ^A  puoilsher,  to  purge  him- 
self of  contempt  for  the  publication 
of  a  contemptuous  article,  must  ox- 
press  his  regret  and  oontrition  to 
the  court,  but  he  is  not  obliged  to 
apologize  to  the  person  mentioned  In 
the  published  article.  Felkln  v.  Her- 
bert. 10  Jur.  N.   S.   62. 

65.  Vincent  v.  Daniel,  69  Ala.  602. 
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108  P  298. 
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When   oapoftualty   to   pnrgw 
oxdeO.— Where  a  distrlot 


court  called  witnesses  to  determine 
whether  a  grand  Jury  should  be 
called,  and  they  refused  to  testify. 
It  had  no  authority,  after  it  had 
called  the  grand  Jury,  to  punish  them 
for  contempt  without  giving  them 
opportunity  to  purge  themselves. 
Williams  v.  Peo.,  46  Colo.  183,  103  p 
298.- 

67.  U.  S. — Clay  v.  Waters,  178 
Fed.  386,  101  OCA  646,  21  AnnCaa 
897;  In  re  Hayden,  11  F.  Cas.  No. 
6,257;  Vose  v.  Reed.  28  F.  Cas.  No. 
17,011,  1  Woods  647. 

In. — Swedish-American  Tel.  Co.  v. 
New  Tork  Fidelity,  etc.,  Co.,  208  III. 
662,   TO  NE  768. 

Minn. — State  v.  McLeod  County 
Dlst  Ct..  113  Minn.  804,  129  NW  681. 

N.   T. — Typothetee   v.   Typographl- 
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his  contempt,  an  order  for  his  release  will  be  made 
on  the  payment  of  coats.**  Where  the  contempt  is 
both  civil  and  criminal  in  its  nature,  the  party 
should  first  be  allowed  to  purge  the  civil  contempt 
by  performing  the  required  duty,  after  which  a  fine 
may  be  imposed  for  the  criminal  contempt." 

[4^  146]  R  Discharge — 1.  Power  to  IHscliargB. 
A  court  which  commits  one  for  contempt  may  re- 
lease him  during  the  same  term  and  while  the  action 
is  pending  for  good  cause.'"  .But  after  conviction 
and  a  commitment,  the  general  mie  is  that  the 
court  has  no  more  power  to  discharge  or  to  remit 
the  sentence  than  in  case  of  conviction  for  any 
other  crime,"  although  an  exception  to  this  rule 
prevails  where  the.  commitment  is  made  for  failure 
to  obey  an  order  for  the  payment  of  money.''  One 
court  has  no  power  to  discharge  a  person  eommitted 
by  another  court  for  contempt."  Thus  it  has  been 
held  that  a  federal  court  or  judge  has  no  power  to 
dischaige  a  person  committed  for  contempt  of  a 
state  court,  notwithstanding  the  state  court  may 
have,  under  the  acts  of  congress,  no  jurisdiction  of 
the  subject  matter.** 

[i  147]  2.  G(roands  for  Diaoharge — a.  In  Ctan- 
niL  One  committed  for  contempt  until  he  appears 
before  the  grand  jury  may  be  discharged  after  the 
d^charge  of  the  grand  jury."  So  ,a  witness  com- 
mitted until  he  shall  answer  in  the  particular  pro- 
ceeding may  be  diaehaig«d  when  the  proceeding  is 
discontinued.'*    And  a  party  eommitted  for  not  per- 


Gal  Union  No.  S,  118  App.  Dlv.  298, 
294,  112  NTS  »76  [aff  ((  Misc.  484, 
123  NTS  »«7.  quot  CycJ;  Peo.  t. 
MlUer,  »  UlBC  1.  2»  NTS  106;  Peo. 
v.  Seaman.  8  Misc.  1S8.  29  NTS  829. 

Or. — ^Harrinston  v.  Jonea,  61  Or. 
237,   »9   P   986. 

R.  1. — ^Haiard  v.  Darant,  11  R.  I. 
19C. 

S.  a — ^Pitman  v.  Clarke,  28  S.  C. 
U  tl«. 

Utah. — U.  S.  V.  Church  of  Jemis 
Christ.  6  Utah  9,  21  P  60S,  624. 

W.  Va.— Hebb  v.  Tucker  County 
Ct~  48  W.  Va.  279.  87  SB  678. 

Bag. — Reg.  T.  Weston,  8  Jur.  1122. 

Ont. — Shaw  v.  Union  Trust  Co. 
Ltd..  85  Ont  U  US,  9  OntWN  278; 
Copeland-Chatterson  Co.  v.  Business 
Systems,  Um.,  10  OntWR  92;  Cope- 
land-Chatterson Co.  V.  Business  Sys- 
tems.   Um.,   9   OiUtWR   610;    Ret;,   v. 
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WUklnson,  41  U.  ^.  Q.  B.  43. 

881  Britnell  v.  Walton,  18  Wkly. 
Rep.  446;  Cotter  v.  Oshome,  17  Uan. 
248. 

88.  In  re  Farkas,  204  Fed.  848 
(holding  that,  where  a  person  Is  in 
contempt  for  failure  to  perform  a 
duty  under  the  bankrupt  law,  he 
should  first  be  allowed  to  purge  him- 
self of  the  dvU  contempt  by  per- 
forming- the  duty  required  and  by 
placing  the  creditors  fn  the  position 
in  which  they  would  have  been  if 
no  oontempt  had  occurred,  after 
which  a  fine  or  definite  imprison- 
ment may  be  imposed  for  the  crim- 
inal  contempt.   If   not   excused). 

TO.  In  re  Nevlee,  117  Ped.  448,  64 
CCA  622;  Hendryx  v.  ntzpatrlck,  19 
Ted.  810;  Ammon  v.  Johnson,  3  Oh. 
Cir.  Ct  2«S. 

n.  In  re  Mullee,  17.  F.  Cas.  No. 
9,911,  7  Blatchf.  23.  See  also  Jones 
V.  Macdonald,  15  Ont.  Pr.  345  (hold- 
ing that  where  a  Judgment  debtor 
was  committed  for  three  months  for 
a  refusal  to  answer  questions  on  his 
examination  as  such  debtor,  an  ap- 
plloatlon  for  his  discharge  before  the 
expiration  of  the  term  will  not  be 
granted,  even  on  the  consent  of  the 
Judgment  creditor  on  whose  motion 
the  committal  had  been  made);  and 
supra  i  124. 

n.  In  re  Hanson,  81  Kan.  (08, 
108  P  276.     See  also  infra  I   148. 

73.  In  re  Nevltt  117  Fed.  448,  S4 
<X7A  822;  Tlndall  v.  Westcott;  118 
Ott.   1114,    89    SB  460.   tS   I<RA   216; 


State  V.  White,  T.  U.  P.  (Jharlt.  (Ga.) 
123;  Tates  v.  Liansing,  9  Johns.  (N. 
T.)  395,  6  AmD  290;  In  re  Tate«  4 
Johns.  (N.  T.)  817  [rev  on  other 
grounds  6  Johna  387];  Olst  V.  Bow- 
man.  2  S.  C.   Li.  182. 

74.  Bx  p.  Forbes,  9  F.  Cas.  No. 
4.921,  1  Dill  868. 

75.  Bx  p.  Maulsby,  18  Md.  826 
appendix.  See  also  U.  S.  v.  Collins, 
148  Fed.  6S3  (holding,  however,  that, 
if  the  contemner  remained  recalci- 
trant notwithstanding  the  order,  and 
persisted  In  disobeying  It,  while  the 
grand  Jury  was  In  session,  he  would 
not  be  purged  of  the  contempt  bjr  the 
mere  fact  of  the  dischSLrge  of  the 
grand  Jury). 

78.  Bx  p.  Rowe,  7  Cat  176;  In  re 
Hall,   10  Mich.   210. 

77.  State  v.  Marshall,  4  Del.  Ch. 

78.  Blake  v.  Blake,  7  Beav.  614. 
29  BngCh  B14,  49  Reprint  1165.  And 
see  McKlnshy  v.  Henry,  Ir.  R.  7  Bq. 
466  (holding  that  a  person  is  not  en- 
titled to  be  discharged  from  custody 
under  an  attachment  for  disobedience 
to  an  order  to  furnish  accounts,  on 
the  ground  that  when .  arrested  he 
was  attending  the  trial  of  an  action 
to  which  he  was  a  party). 

79.  Peo.  v.  Grant,  60  Hun  243,  3 
NTS  142,  144;  Myers  v.  Janes,  8 
AbbPr   (N.  T.)    801. 

SO.  State  V.  Anders,  64  Kan.  742, 
68  P  668. 

81.    In  re  Copenhaver,  64  Fed.  660. 

88.  King  V.  &mes,  113  N.  T.  476. 
21   NB  182. 

83.  Rex  V.  Bllers,  1  Wlls.  C.  P. 
222,  95  Reprint  686. 

84.  Tindall  v.  Nlsbet,  114  Ga.  224. 
89  SB  849. 

8B.  U.  S.— Hendryx  v.  FiUpatrlek, 
19  Fed.  810. 

Cal.— Ex  p.  Wilson,  73  Cal.  97,  14 
P  393,  75  CaL  680.  17  P  698. 

Del. — State  v.  Livingston,  4  Del. 
Ch.  264. 

Fla — Clapehart  v.  Milton,  63  Fla 
381,   68  S  845. 

Ga.— Nlsbet  v.  Tlndall,  116  Ga. 
874,  41  SB  689;  Tlndall  v.  Westcott, 
118  Gti.  1114,  39  SB  450,  66  L.RA 
225;  Thweatt  t.  Kiddoo,  58  Ga 
300. 

Ind. — Perry  v.  Pernet.  185  Ind.  67, 
74  NB  609.  <  AnnCas  633. 

Kan.— Pierce  v.  State.  64  Kan.  619, 
38  P  812. 


forming  a  decree  will  be  discharged  on  proof  of  his 
insanity."  Since  an  order  of  committal  which  has 
been  irregularly  obtained  is  valid  until  discharged," 
a  mere  irregularity  in  the  proceedings  leading  to 
the  commitment  is  no  ground  for  di8chai|^  where 
it  appears  that  the  court  had  jurisdiction,'*  al- 
though it  has  been  held  that,  where  a  trial  for  indi- 
rect contempt  is  conducted  as  though  for  a  direct 
contempt,  defendant  should  be  discharged.'*  So 
the  fact  that  imprisonment  seriously  interferes  with 
the  collection  of  county  revenue  is  not  sufficient 
reason  to  dischaige  ooimty  officers  imprisoned  for 
contempt.**  One  imprisoiifed  for  advising  parties  to 
disobey  a  judgment  is  not  entitled  to  a  discharge 
because  of  the  fact  that  the  parties  so  advised  had 
purged  themselves  of  their  £ontempt.*^  The  death 
of  the  judge-  toward  whom  the  contempt  was  dir 
reeted  does  not  discharge  tHe  contempt.**^ 

[i  148]  b.  InabiUtjr  to  Comply  irith  Beanira- 
ment.  Where  one  is  imprisoned  for  contempt,  the 
court  may  at  any  time,  in  its  discretion,  either  on 
its  motion  or  on  proper  application,  inquire  into  the 
question  of  the  ability  of  the  offender  to  obey  the 
order,**  and  if  satisfied  of  the  inability  of  the 
offender  to  comply,  he  may  be  discharged,  but  the 
inability  to  pay  must  clearly  appear  in  order  to 
entitle  the  prisoner  to  a  deduction  or  remission  of 
the  fine.**  The  insolvency  of  one  committed  for  con- 
tempt is  ground  for  his  discharge,*'  at  least  where 
he  complies  with  the  conditions  of  the  insolvency 

N.  T. — ^Matter  of  Scheuer,  161  App. 
Dlv.  628,  146  NTS  709;  Typothete  v. 
Typographical  Union  No.  6.  138  App. 
Dlv.  298,  296,  122  NTS  978  [quot 
Cye];  Grant  v.  Green  Cons.  Copper 
Co.,  126  App.  Dlv.  838,  110  NTS  258; 
Baach  v.  Associated  Features  Book- 
ing Co.,  92  Misc.  450,  156  NTS  162; 
Valentine  v.  Mandel,  11  NTS  718,  19 
NTCIvProc  155;  Ryer  v.  Ryer,  67 
Howp>r  869;  Matter  of  Hahlln,  68 
HowPr  601. 

N.  C— Chllds  V.  Wiseman,  119  N. 
C.   497,   26  SB  126. 

Pa.— Com.  V.  James,  9  Pa.  Co.  146; 
Stevenson's  Case,  7  WklyNC  66. 

Va. — Camden  v.  State  Safe  De- 
posit, etc.,  Corp.,   115   Va.   20,   78  SB 

88.  Doubleday  v.  Sherman,  7  F. 
Cas.  No.  4,020,  S  Blatchf.  4674  Fish. 
Pat.  Cas.  263;  Matter  of  Boyer,  74 
Misc.  829,  184  NTS  231:  Matter  of 
Geyer,  62  Misc.  443,  116  NTS  800; 
In  re  Canakos,  60  Misc.  63,  111  NTS 
601. 

[a]  Thus  (1)  a  testamentary  trus- 
tee who  has  been  committed  for  con- 
tempt for  failure  to  pay  the  persons 
whose  rights  were  Impaired  by  his 
misconduct  a  fine  of  some  twenty 
thousand  dollars  will  not  be  dis- 
charged on  his  statements  that  he 
has  no  property  of  any  kind  what- 
soever, and  has  no  means  of  earning 
money  except  by  his  personal  serv- 
ices. Matter  of  Geyer,  62  Misc.  443, 
116  NTS  800.  (2)  A  removed  trus- 
tee is  not  exempt  from  imprison- 
ment for  contempt  in  refusing  to 
obey  a  decree  for  the  payment  of 
money  on  the  ground  of  financial  In- 
ability, where  ne  has  made  no  effort 
to  dispose  of  securities  left  In  his 
hands  to  enable  him  to  perform  the 
decree.  Matter  of  Boyer,  74  Misc. 
329,  134  NTS  231. 

87.  Cal.— Ex  p.  Wilson,  73  Cal.  97. 
14  P  398,  76  Cal.  680.  17  P  698. 

Del. — State  v.  Livingston,  4  DeL 
Ch.    264. 

Ga— Nlsbet  v.  Tlndall.  115  Ga.  374. 
41  SB  569;  Tlndall  V.  Westcott.  118 
Ga.   1114,  39  SB  460.   66   LRA  225. 

Kan. — Pierce  v.  State,  54  Kan.  619. 
38  P  812. 

N.  T.— Schmohl  v.  Phillips,  138 
App.  Dlv.   279,   122  NTS  974. 

Pa. — In  re  Batdorf,  2  Dauph.  Co. 
887. 


96     [13  C.  J,] 


CONTEMPT 


[§§  148-153 


or  Poor  Debtors'  Act."  It  has  been  held,  however, 
that  a  dischai^e  under  the  insolvent  laws  will  not 
be  a  ground  for  discharge  where  the  contempt  con- 
sists in  the  willful  violation  of  an  injunction,'"  or 
where  the  contemner  has  been  guilty  of  fraud  in 
obtaining  his  discharge,'"  or  has  caused  himself  to 
be  made  a  banknmt.'^ 

[i  149]  3.  Necessity  of  Performmg  Beqnired 
Act.  Usually  courts  will  not  discharge  persons  com- 
mitted for  contempt  until  after  a  full  and  complete 
performance  of  the  act  required."  It  has  been  held, 
however,  that,  where  the  ends  sought  by  an  order 
have  been  accomplished  by  other  means,  the  im- 
prisonment of  a  party  for  disobedience  of  the  order 
should  cease;"  and  so,  too,  accordii^.to  some  au- 
thorities, if  the  court  is  of  the  opinion  that  its 
authority  has  been  vindicated  in  the  pnnishment 
undei^ne,  the  prisoner  may  be  discharged,  althongh 
he  has  not  performed  the  act  required  of  him;**  but 
according  to  others,  the  court  has  no  inherent  power 
to  release  one  committed  for  contempt  in  disobe3ring 
an  order  of  court  because  the  court  thinks  he  has 
been  sufficiently  punished." 

[i  150]  4.  Application — a.  Beqoisites  and  Suffi- 
ciency.    The   application   for   a  discharge   should 


state  sufficient  grounds  to  justify  the  grantii^  of 
such  relief.^"  The  application  for  a  release  may  be 
heard  in  chambers,"^  or  in  vacation.^ 

[4  151]  b.  Notice.  Where  defendant  was  com- 
mitted for  contempt  in  not  obeying  an  order  to 
appear  before  an  examiner  and  be  examined,  and 
afterward  did  appear  and  was  examined,  a  notice 
of  the  motion  to  discharge  must  be  served  on  plain- 
tiff before  a  discharge  can  be  had."*  So,  too,  when 
one  committed  for  contempt  seeks  his  discharge  on 
the  ground  of  his  inability  to  comply  with  the  order, 
a  notice  of  the  application  must  be  given  to  the 
adverse  party.^ 

[i  152]  c.  Time  of  Application.  The  applica- 
tion for  a  discharge  should  be  seasonably  made.* 

[$  153]  5.  Imposition  of  Oonditiens.  The  court 
may  impose  reasonable  conditions  on  the  grant  of  a 
discharge,'  such  as  the  payment  of  the  costs  and 
expenses  of  the  proceeding  leading  to  the  commit- 
ment, the  giving  of  security  to  pay  the  fine,  etc.,* 
although  in  the  province  of  Manitoba  the  court  has 
no  jurisdiction  to  detain  a  contemner  in  prison 
until  the  costs  are  paid.°  But  where  one  is  un- 
lawfully imprisoned  for  an  alleged  contempt,  he 
cannot  be  forced  to  stipulate  that  he  will  not  sue 


88.  Ga. — Standley  v.  Harrison,  26 
Ga.  139. 

Mass. — Kerrigan's  Case,  168'  Mass. 
220,   33   NB  390. 

N.  Y. — In  re  Watson,  3  Lans.  408 
raff.  5  Lans.  466  <app  dlsm  69  N.  Y. 
636)1;  Van  Weiel  v.  Van  Wezel,  1 
Edw.  113  [app  dism  3  Paige  38].  But 
see  Infra  note  89. 

N.  C— Wood  V.  Wood,  61  K.  C,  638. 

Pa. — Jacoby's  App.,  1  Walk.  846; 
I7ewhouse  v.  Com.,  6  Whart.  82; 
Spear's  Est.,  1  WklyNC  637. 

S.  C. — Ex  p.  Thurmond,  17  S.  C  L. 
605. 

Eng. — ^Dew  v.  Clark,  3  Macn.  &  Q. 
3E7,  49  EnsCh  271,  42  Reprint  298; 
Se  Thompson,  43  U  J.  Ch.  721. 

N.  B.— Hex  V.  Straton,  37  N.  B.  876. 

[aj  UaMllty  of  Hhaxitt  Xor  acta 
wlwre  dlBoharg'e  was  voUU — A  sher- 
Itl  who  released  a  party  in  his  cus- 
tody by  virtue  of  an  attachment  to 
show  cause  tinder  an  o^-der  from  the 
court  of  common  pleas  issued  pur- 
suant to  the'  Poor  Debtors'  Act  -was 
liable  for  the  costs  recovered  a^lnst 
-such  party,  since  the  order  of  dis- 
chargee 'was  void,  the  alleged  offender 
not  belncr  In  his  custody  on  convic- 
tion, but  only  to  answer.  Jackson 
V.  Smith.  5  Johns.  (N.  Y.)  IIB. 

89.  Hanks  v.  Workman,  69  Iowa 
600,  29  NW  828;  Peo.  v.  Spalding,  10 
Paige   (N.  Y.)   284  (aff  7  Hill  801]. 

[a]  in  XcwB  one  imprisoned  for 
the  nonpayment  of  a  fine  for  the 
violation  of  an  injunction  against 
the  maintenance  of  a  liquor  nuisance 
Is  not  entitled  to  be  discharged  on 
tendering  the  sherlft  his  note  for  the 
amount  of  the  ilne,  together  with  a 
written  schedule  of  his  property,  as 
provided  by  the  code  in  the  case  of 
persons  committed  for  the  nonpay- 
ment of  a  fine  in  a  criminal  case. 
Hanks  v.  Workman,  69  Iowa  600,  29 
NW  628. 

90.  Blake  V.  Lowe,  3  S.  C.  Eq.  269 
(holding  that  a  debtor  in  Jail  under 
attachment  for  contempt  to  enforce 
a  decree  of  the  court  will  not  be 
discharged  under  the  Insolvent 
Debtor's  Act,  where  the  creditor 
shows  fraud  in  the  debtor  obtaining 
bis  discharge). 

91.  Lewes  v.  Barnett,  6  Ch.  D.  252 
(holding  that  a  person  In  custody  for 
contempt  In  failing  to  pay  over 
money  In  his  possession  as  ordered 
bjr  the  court  cannot  obtain  his  dis- 
charge by  causing  himself  to  be 
made  a  bankrupt).  See  also  Peo.  v. 
Spalding,  2  NYLegObs  232  (holding 
that  a  person  in  custody  for  non- 
payment   of    a   fine    cannot    be    dis- 


charged therefrom,  although  he  may 
have  been  discharged  from  his  debts, 
under  the  Bankruptcy  Act). 

83.  U.  8,— In  re  Swan,  150  U.  S. 
637,  14  set  228,  37  L.  ed.  1207. 

111.-'— Swedish-American  TeL  Co.  v. 
New  York  Fidelity,  etc.,  Co.,  208  111. 
562,- 70  NE  ,768. 

La. — State  v.  Blackman,  42  La. 
Ann.   1075,  8  S   302. 

Minn. — In  re  Fanning,  40  Minn.  4, 
41  NW  1076. 

N.  H.— Buffum'B  Case,  13  N.  H.  14. 

N.  Y.— In  re  Stelnert,  29  Hun  801: 
Peo.  V.  Jacobs,  6  Hun  428  [aff  66 
N.  Y.  8];  Peo.  v.  Grant,  13  NYClv 
Proc  183:  Matter  of  Hahlln,  E3  How 
Pr  EOl;  Lansing  v.  Easton,  7  Paige 
364. 

93.  Ex  p.  Dickens,  162  Ala.  272. 
50   S  218. 

94.  McClung  v.  McClung,  33  N".  J. 
Eq.  462;  Joyce  v.  Joyce,  Sau.  &  Sc. 
703;  ^n  re  James,  6  Newfoundl.  503, 
508. 

[a]  Vbiw,  where  the  purposes  of 
justice  will  not  be  answered'  by  de- 
taining defendant  in  custody,  the 
court  is  bound  to  exercise  Its  power 
to  discharge  the  party.  Joyce  v. 
Joyce,  Sau.  &  Sc.  703. 

96>  In  re  Canakos,  60  Misc.  63, 
111    NYS    601,        , 

98.  In  re  Terry,  36  Fed.  419.  13 
Sawy.  440;  Matter  of  Canakos,  60 
Misc.  63,  111  NYS  601  (uncorrobo- 
rated afBdavIt  of  defendant  insuRl- 
cient);  Palmer  v.  Kelly,  4  Sandf.  Ch. 
(N.  Y.)   B7B. 

ta]  Bhowlnff  held  soSdaat^— <  1 ) 
An  application  for  a  discharge  for 
assaulting  a  court  ofBcer  and  for 
addressing  disrespectful  language  to 
the  court,  which  merely  alleges  no 
intentional  disrespect  to  the  court, 
without  expressing  regret  for  the 
acts,  and  which  aWo  misstates  facts 
relating  to  the  contempt  is  insufB- 
cient.  In  re  Terry,  36  Fed.  419,  13 
Sawy.  440.  (2)  An  affidavit  for  dis- 
charge on  behalf  of  one  sentenced 
for  contempt  for  violating  an  in- 
junction, restraining  the  sale  of  prop- 
erty, which  recites  that  he  did  not 
know  or  believe  that  he  ever  did 
violate  the  injunction  in  any  way. 
Is  a  mere  denial  of  the  contempt, 
and  farther  statements  in  the  affi- 
davit that  he  was  unable  to  pay  the 
fine  imposed  cannot  be  considered, 
and  the  aoDllcatlon  will  be  denied. 
Palmer  v.  Kelly,  4  Sandf.  Ch.  (N.  Y.) 
575.  (J)  Where  an  administrator  has 
been  Imprisoned  for  civil  contempt 
on  his  failure  to  pay  a  sum  of 
money  representing  his  devastavit  of 


an  estate  in  accordance  with  the  de- 
cree of  a  surrogate,  he  will  not  be 
discharged  on  evidence  that  the  pris- 
oner has  no  money  and  Is  unabfe  to 
pay  the  debt  in  question,  where  his 
statement  to  that  effect  is  uncorrobo- 
rated, and  it  is  also  shown  thfit  he 
was  guilty  of  fraud  and  perjury  and 
fled  from  the  Jurisdiction  on  the  day 
before  the  decree  was  entered  on 
the  decision  of  the  surrogate  to  that 
effect.  Matter  of  Collins,  3»  Misc. 
763,   80  NYS  1119. 

97.  Snow  v.  Shrefller,  148-  App. 
Div.  422,  182  NYS  896. 

98.  NIsbet  V.  Tlndall,  116  Ga.  874, 
41  SE  669.  ' 

99.  Re  Evans,  68  L.  T.  Rep.  N.  S. 

1.  Chi  Ids  V.  Wiseman,  119  N.  C. 
497,  26  SE  126. 

S.  Falkenberg  v.  Frank,  20  Mlsi. 
692,  46  NYS  675  (holding  that,  where 
one  committed  to  Jail  for  contempt 
Institutes  habeas  corpus  proceedings 
for  his  release,  which  he  abandons, 
and  theh  pays  the  fine  and  moves 
two  years  thereafter  to  set  hside  the 
commitment,  he  will  be  held  guilty 
of  such  laches  that  the  application 
Will  be  denied). 

8.  Krauss  v.  Krauss,  74  N.  J.  Eq.  417, 
419,  70  A  305  [clt  Cycl;  In  re  Hahlln, 
B3  HowPr  (N.  Y.)  501  (holding  that, 
where  the  surrogate  has  Imprisoned 
an  executor  for  noncompliance  with 
a  decree  of  the  court  made  on  an 
accounting,  and  such  executor  is  un- 
able to  perform  the  requirements 
Imposed  by  such  decree,  the  court 
may  release  him  on  such  terms  as 
may  seem  Just). 

4.  IT.  e.—V.  a.  V.  Kane,  28  Fed. 
748;  Thornton  v.  DA  vis.  23  F.  Cas. 
No.  13,998,  4  Cranch  C.  C.  BOO. 

Conn. — William  Rogers  Mfg.  Cp.  v. 
Rogers,  38  Ckinn.  121. 

in.— Reese  v.  Reese,  19«  111.  A.  298. 

N.  Y.— In  re  Stelnhert.  29  Hun  JOl; 
In  re  Hahlln,  £3  HowPr  601. 

N.  C— In  re  Daves,  81  N.  C.  72; 
Bond  v.  Bond,  69  N.  C.  97. 

Eng. — In  re  Davles,  21  Q,  B.  D. 
236;  Scully  v.  Skehane,  Sau.  &  Sc. 
710. 

Ont. — ^Roberta  v.  Donovan,  16  Ont. 
Pr.  466. 

[al  Thus  an  order  may  be  made 
for  the  release  of  a  person  In  custody 
for  a  contempt,  on  condition  that  he 
agrees  to  abide  by  the  conditions  of 
his  release.  Roberts  v.  Donovan,  16 
Ont.  Pr.  456. 
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CONTEMPT 
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for  false  impiiaonment,  as  a  condition  of  the  dis- 
charge,* althoug:h  the  imposing  of  such  a  condi- 
tion has  been  sometimes  recognized  in  England.' 

[$  154]  F.  Pardon.  Since  punishment  for  con- 
tempt of  court  is  not  inflicted  out  of  any  personal 
coiisideration  for  the  judge,  but  only  to  uphold  the 
authority  and  dignity  of  the  law,"  an  order  of 
the  judge  inflicting  punishment  for  contempt  is 
within  the  range  of  the  pardoning  prerogatives 
vested  in  the  executive,'  and  it  has  been  held  that 
the  pardoning  power  of  the  president  extends  to 


cases  of  contempt;^*  but  it  has  also  bpen  held  that 
the  pardoning  power  of  the  president  does  not  ex- 
tend to  punishment  inflictea  to  compel  obedience 
to  an  order  of  court  made  in  a  civil  suit  for  the 
benefit  of  one  of  the  parties  to  the  suit.^^  In  Texas, 
however,  a  proceeding  for  contempt  is  held  not  to 
be  a  "criminal  case"  in  which  the  governor  has. 
under  the  constitution,  the  pardoning  power.^^ 
And  it  has  been  held  in  the  federal  courts  that  the 
court  cannot  condone  a  contempt  which  constitutes 
an  offense  against  the  government.^' 


IZ.  BEVIEW 


[$  155]  A.  Sight  of  Beview— 1.  In  CkneraL  As 
at  common  law  every  court  of  record  is  the  excla- 
sive,  judge  of  contempt  committed  against  its  au- 
thority and  dignity,^*  the  judgment  of  a  court  of 
competent    jurisdiction    inflicting    punishment    on 


8.  Matter  of  Hess,  48  Hun  S8S,  1 
NTS  811. 

T.  Newton  v.  Askew,  8  Hare  818, 
SI  BnsCh  31»,  67  Reprint  1188  (hold- 
Ins  that  the  court  may  In  some  cases 
ImiKjae  a  condition  on  the  discharge 
that  the  i>arty  will  not  bring  an  ac- 
tion In  respect  of  the  arrest). 

a.    See  supra  |  112. 

•.  In  re  Mason.  13  Fed.  610:  In  re 
Hullee,  17  F.  Cas.  No.  ».>11.  7  Blatohf. 
23;  State  v.  Sauvlnet,  24  La.  Ann.  lit, 
13  AmR  115;  Ex  p.  Hickey,  4  Sm.  & 
M.  (Miss.)  761. 

lO.  In  re  Mullee.  17  F.  CJas.  No. 
9,911.  7  Blatchf.  23;  3  Op.  Atty.-Oen. 
622. 

U.  In  re  Nevltt,  117  Fed.  448,  64 
CCA  622. 

IS.  Taylor  v.  (Soodrich,  26  Tex. 
Civ.  A.  109.  40  8W  616. 

18.  In  re  Rice,  181  Fed.  217  (hcld- 
inK  that,  where  a  violation  of  the 
orders  of  the  court  af^eota  only  the 
right  litigated  between  the  parties  to 
the  suit,  it  may  be  condoned,  but 
where  the  disobedience  evinces  a  de- 
liberate purpose  to  contemn  the  au- 
tliority  of  the  court,  the  consequences 
reach  beyond  the  private  right,  and  a 
disobedience  becomes  an  offense 
asainst  the  government  which  the 
court  is  bound. to  notice  and  punish). 

14.  See  State  v.  Gray,  43  Or.  261, 
70  P  904.  71  P  978;  and  cases  Infra 
note  IB. 

U.  U.  S. — Ex  p.  Chetwood,  166  U. 
S.  443 ,  17  set  386,  41  L.  ed.  782; 
Hayes  v.  Fischer,  102  U.  S.  121,  36  U 
ed.  95;  New  Orleans  v.  New  York 
Mall  SS.  (3o.,  20  Wall.  387,  22  L.  ed. 
354:  McMlcken  v.  Ferlh,  20  How.  133, 
15  L.  ed.  887;  Helnze  v.  Butte,  etc., 
Min.  Co..  129  Fed.  274,  277,  43  CCA 
388  rcertiorarl  den  194  U.  S.  632.  24 
SCM  866.  48  L.  ed.  1169,  and  cit  C^yc] ; 
In  re  Nevltt,  117  Fed.  448.  64  CCA 
«22-  Sessions  v.  Gould,  68  Fed.  1001, 
11  CCA  550;  King  v.  Wooten.  64  Fed. 
612,  4  <X;A  «19;  In  re  Mason,  4!  Fed. 
610. 

Ala. — Ex.  p.  HarJ.y,  68  Ala.  308; 
Baaton  v.  State,  39  Ala.  561,  87  AmD 
4». 

Arts. — Sr  p.  Brown,  8  Ari«.  411,  77 
P  489. 

Ark. — Beene  v.  State,  22  Ark.  149: 
Bunch  V.  State.  14  Arte.  644;  Cossart 
v.  State,  14  Ark.  638. 

Cal. — In  re  Wittneir,  118  C!al.  256, 
SO  P  393;  Peo.  v.  Knhlman.  118  Cal. 
140,  60  P  382;  Natoma  Water,  etc., 
Co.  V.  Hancock,  101  Cal,  42,  31  P  112, 
35  P  334;  In  re  Vance,  88  CM.  262,  26 
P  101;  Sanchea  v.  Newman,  70  Cal. 
210,  11  P  646;  In  re  Gannon,  69  C^l. 
641.  11  P  240;  Tyler  v.  Connolly,  65 
Cal.  28.  2  P  414;  Huerstal  t.  Mulr,  62 
Cal.  479;  Larrabee  v.  Selby,  62  Cal. 
606;  Anun  v.  ehallenberger.  42  Cal, 
276;  Ware  ▼.  Robinson.  9  Cal.  107;  Ex 
p.  Cohen.  6  C^I.  494;  Mott  v.  Clark.  6 
Cal.  TTnrep.  Cas.  244,  66  F  546;  Kelly 
▼.  Wilson.  2  Cal.  Unrep.  Cas.  666,  11 
P  244;   Abbott  v.  Abbott.  24  Cal.  A. 
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475,  141  P  989,  940  [cit  Cyc]. 

Colo.-^Teller  v.  Peo.,  7  Colo.  461,  4 
P  48. 

Conn. — Gtoodhart  v.  State,  84  Conn. 
60.  78  A  853,  AnnCasl912B  1297;  Ty- 
ler v.  Hammersley,  44  Conn.  393,  26 
AmR   471. 

Fla. — Florida  Cent.,  etc.,  R.  Co.  r. 
Williams,  46  Fla.  295,  33  S  991;  Caro 
v.  Maxwell,  20  Fla.  17;  Ex  p.  Ed- 
wards, 11  Fla.  174. 

Oa. — ^Hayden  v.  Phinisy,  67  Ga.  768. 

Hawaii. — In  re  Mills,  19  Hawaii  88, 
AnnCa8l912A  677;  In  re  Anin,  17 
Hawaii  336  (direct  criminal  con- 
tempt). 

Iowa. — Flannagan  v.  Jepson,  168 
NW  641;  Ex  p.  Holman.  28  Iowa  88,  4 
AmR  169;  Dunham  v.  State,  6  Iowa 
246;  Bloomington  First  Ck>ng.  CSiurch 
v.  Muscatine,  2  Iowa  69. 

Ky.— Patton  v.  Harri%  15  B.  Mon. 
607;  Watson  v.  Thomas,  Litt.  Bel.  Cas. 
248;  Johnston  v.  Com.,  1  Bibb  698. 

Xia. — State  v.  Orleans  Parish  CSvlI 
Sheriff,  38  La  Ann.  1225;  State  v. 
Ouachita  Parish  Judge,  31  La.  Ann. 
116. 

Minn. — Red  River  Potato  Growers' 
Assoc.  V.  Bemardy,'  128  Minn.  153,  160 
NW  383;  Menage  v.  LustOeld.  30 
Minn.  487,  16  NW  398;  Semrow  v. 
Semrow,   26   Minn.   9,  48  NW  446. 

Miss. — E:x  p.  Wlmberly,  57  Miss. 
437;  Shattuck  v.  State,  51  Miss.  60, 
24  AmR  624;  Watson  v.  Williams,  36 
Miss.  331;  Lewis  v.  Miller.  21  M^Iss. 
110. 

Nev. — Phillips  V.  Welch,  11  Nev. 
187. 

N.  H.— State  t.  Towle,  42  N.  H.  540. 

N.  J. — ^In  re  Kerrigan,  33  N.  J.  L. 
344;  Seastream  v.  New  Jersey  Exhi- 
bition Co.,  69  N.  J.  Eq.  16,  69  A  914 
faff  72  N.  J.  Bq.  877,  66  A  982];  Grand 
Lodge  K.  P.  V.  Jansen,  62  N.  J.  Eq. 
737,  48  A  626;  Knauss  t.  Jones,  32 
N.  J.  Ea  323;  Coryell  v.  Holcombe,  9 
N.  J.  Eq.  660. 

N.  M.— State  v.  Chacon,  19  N.  M. 
456,  145  P  125;  Marlnan  t.  Baker,  12 
N.  M.  -461,  78  P  531. 

N.  T.— Peo.  V.  Gilmore,  88  N.  T. 
626;  Sixth  Ave.  R.  Co.  v.  Gilbert  EI. 
R.  Co.,  71  N.  T.  430;  Peo.  v.  Kelly,  24 
N.  T.  74,  24  HowPr  889;  Conover  v. 
Wood,  6  AbbPr  84;  Peo.  v.  Donohue, 
69  HowPr  417. 

N.  C. — ^In  re  Deaton,  105  N.  C.  69, 
II  SE  244;  State  v.  Mott,  49  N.  C.  449; 
State  V.  Woodfln,  27  N.  C.  199,  42 
AmD  161;  Ex  p.  Summers,  27  N.  C. 
149. 

Or. — State  v.  Gray,  42  Or.  261,  70 
P  904,  71  P  978. 

Pa — In  re  Williamson,  26  Pa.  9,  67 
AmD  374;  Patterson  v.  Wyoming 
Valley  Dist.  Council,  31  Pa.  Super. 
112. 

Tenn. — Brizendlne  v.  State,  lOS 
Tenn.  677,  64  SW  982;  Brooks  v. 
Fleming,  6  Baxt.  331;  State  v.  Gallo- 
way, 5  Coldw.  326.  98  AmD  404:  Ex  p. 
Martin,  6  Terg.  466.  26  AmD  276;  Dar- 
by's Casd,  3  Wheel.  Cr.  1 


contemners  is  not  reviewable."  The  common-law 
rule  has  been  changed,  however,  in  many  jurisdic- 
tions by  constitutional  or  statutory  provisions  au- 
thorizing a  review."  Accordingly,  in  jurisdictions 
where,  by  statutoiy  or  eonstitntioinl  provisions,  re- 

Tex. — State  v.  Thurmond,  87  Tex. 
340;  Casey  v.  State,  26  Tex.  380;  Crow 
V.  State,  24  Tex.  12;  Jordan  v.  State, 
14  Tex.  486;  Floyd  v.  State,  7  Tex. 
216;  Pegram  v.  State,  72  Tex.  <3r.  176, 
161  SW  468;  Borrer  v.  State,  ((3r.) 
63  SW  630;  (!!arter  v.  State,  4  Tex.  A. 
165. 

Utah. — Elliott  v.  Whltmore,  10 
Utah  248,  37  P  461;  In  re  Whltmore, 
9  Utah  441,  86  P  524;  Peo.  v.  Owens, 
8  Utah  20,  28  P  871. 

Vt. — In  re  Consolidated  Rendering 
Co.,  80  Vt  66,  66  A  790,  11  AnnC^aa 
1069;  In  re  Cooper,  82  Vt.  263;  Vilas 
V.  Burton.  27  Vt.  68. 

Va — Forbes  v.  State  Council  J.  O. 
U.  A.  M.,  107  Va.  863,  60  SE  81. 

W.  Va — State  v.  Baltimore,  etc, 
R.  Co.,  78  W.  Va.  1,  79  SE  834;  Craig 
V.  McCuUoch.  20  W.  Va.  148. 

Wis. — WUliamstown  v.  Darge,  71 
Wla  643,  38  NW  187;  In  re  Murphey, 
39  Wis.  286;  State  v.  OUes,  10  Wis. 
101. 

Sng. — Lewis  v.  Owen.   [1894]  1  Q. 

B.  102;  Eix  p.  Fernandez,  10  C.  B.  N. 
8.  3.  100  BCL  3,  142  Reprint  349. 

Can. — ^EUis    v.    Reg.,    28    On.    8. 

C.  7. 

N.  S.— Grant  v.  Grant,  36  N.  8.  647. 

IS.  See  constitutional  and  statu- 
tory provisions:  and  cases  infra  notes- 
1&~41.  See  also  Forbes  v.  State 
Council  J.  O.  U.  A.  M.,  107  Va.  868,  60 
SB  81  [expl  Wells  v.  Com.,  21  Oratt. 
(62  Va.)   600]. 

[a]  &t  IIIIbaU  (1)  a  prosecution 
for  contempt  of  court,  in  order'  to 
compel  obedience  to  an  order  made  In' 
a  chancery  proceeding,  althougn  a' 
civil  action  (see  supra  f  81),  (3)  is 
not  a  case  "sounding  in  damages"'  so 
BM  to  come  within  the  purview  of  the 
statute  making  judgment  of  the  ap- 

?iellate  court  final  in  cases  where  the 
udgment  Is  for  less  than  a  certain 
amount  (Leopold  v.  Peo.,  140  111.  662, 
80  NE  348  [construing  Rev.  St.  (1891) 
c  87  I  26]). 

[b]  Zn  ITsiw  Tozk  express  excep- 
tions In  the  general  provision  of  a 
statute  relating  tp  appeal,  where- 
under  a  party  cannot  appeal,  "where 
the  judgment  or  order  of  which  he 
complains  was  rendered  or  made 
upon  hts  default,"  has  been  applied 
in  contempt  proceedings.  Wolf  v. 
Buttner.  6  Misc.  119,  26  NTS  62.  See 
generally  Apeal  and  Error  i  449. 

[c]  JA  Sontb  OaroUaa  a  charge  of 
contempt  against  a  member  of  the 
bar,  involving  misconduct  toward  the 
court,  may  be  reviewed  by  the  ap-. 
pellate-  court,  notwithstanding  the 
fact  that  the  sentence  imposed  has 
been  served.  State  v.  Bamett,  98  S.  C. 
422.  82  SE  796  (where  the  court  held 
that  the  questions  were  not  specula- 
tive, but  that  they  Involved  the  right 
of  a  magistrate  to  imprison  a  de- 
fendant under  the  circumstances,  as 
well  as  the  misconduct  of  defendant 
as  a  member  of  the  bar).  _^^_|^^ 
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view  of  contempt  orders  may  be  had,"  authority 
is  not  wanting  in  support  of  the  right  of  review  in 
cases  of  civil  or  constructive  contempt,"  especially 
in  remedial  proceedings  for  contempt  where  the 
punishment  inflicted  is  in  the  nature  of  an  indem- 
nity to  the  party  injured."  In  some  jurisdictions, 
as  a  mere  punishment  for  contemptuous  conduct, 
an  order,  within  the  jurisdiction  of  the  court,'* 
fining  or  imprisoning  a  party  for  contempt,  is  not 
appealable  p  but  in  so  far  as  such  an  order  may  be 


for  the  relief  of  a  suitor  it  is  subject  to  appeal** 
As  a  general  rule,  a  judgment  or  order  in  proceed- 
ings to  punish  for  contempt  is  appealable  or  sub- 
ject to  writ  of  error  if  it  is  a  final  one  affecting  a 
substantial  right,"  but  not  otherwise,  unless  it 
comes  within  some  special  statutory  provision.** 
Thus,  as  a  rule,  an  order  which  is  absolute  in  ad- 
judg^iog  one  guilty  of  contempt,  prescribing  a  pun- 
ishment, and  committing  him  or  imftosing  a  fine, 
is  appealable  or  reviewable  by  writ  of  error."    An 


17.  See  cases  supra  note  18. 

18.  Conn. — Baldwin  v.  Miles,  6S 
Conn.  496.  20  A  618. 

Ind. — State  v.  Rockwood,  169  Ind. 
»4.  e4  NB  691;  Beck  V.  State.  72  Ind. 
260. 

Ky. — Nlenaber  v.  Tarvln,  104  Ky. 
149,  46  SW  SIS,  20  KyL  451. 

La. — In  re  Lindner,  5  La.  A.  (Or- 
leans)  121. 

Mo. — ChicaKo,  ate,  R.  Co.  y.  OU- 
dersleeve,  166  Mo.  A.  S7Q,  147  SW  8St; 
State  V.  Horner,  16  Mo.  A.  191. 

Nev. — ^Raserman  v.  Toag  Lee^  18 
Nev.  331. 

N.  M. — Costilla  Land,  etc.,  Co.  v. 
Allen,  15  N.  M.  528.  110  P  847. 

N.  D. — Red  River  Valley  Brick 
Corp.  V.  Grand  Forks,  27  N.  D.  481, 
148  NW  876. 

.  R.  I. — Jastram  v.  McAuslan,  29  R. 
I.  390.  71  A  464,  17  AnnCas  320. 

Wyo. — Laramie  Nat.  Bank  v.  Stein- 
hoff,  7  Wyo.  464.  S3  P  299. 

Can. — In  re  O'Brien,  16  Can.  S.  C. 
1«7. 

N.  B.— Reg.  V.  Ellis,  28  N.  B.  497. 

See  also  cases  Infra  note  19. 

19.  Oa. — Howard  v.  Durand,  36 
Oa.  346,  91  AmD  767;  Uvlngrston  v. 
LlvinKSton,  24  Ga.'  379. 

111.— Peo.  v.  Dledrich,  141  111.  666, 
80  NB  1038. 

Mich.— Filer  v.  Filer,  77  Mich..  469, 
48  NW  887.  6  LRA  899;  Chapel  v. 
Hull.  60  Mich.  167,  26  NW  874;  aiinOB 
V.  Haines,  35  Mich.  188;  Romeyn  v. 
Caplis,  17  Mich.  449;  Peo.  v.  Simon- 
son,   9  Mich.   492. 

Minn. — Red  River  Potato  Growers' 
Assoc.  V.  Bemardy,  128  Minn.  163, 
160  NW  388;  State  v.  Willis,  61  Minn. 
120.  83  NW  169;  State  v.  Leftwlch, 
41  Minn.  42,  42  NW  698. 

Nebr. — Gandy  v.  State,  18  N«br. 
446,  14   NW   148. 

N.  J. — Grand  Lodge  K.  P.  v.  Jan- 
aen,  82  N.  J.  Eq.  787.  48  A  628;  Dodd 
V.  Una,  40  N.  J.  Eq.  672,  6  A  186  [rev 
89  N.  J.  Bq.  173]. 

N.  T.— Brinkley  v.  Brinkley,  47  N. 
Y.  40:  Sudlow  V.  Knox,  4  Abb.  Dec. 
82*,  7  AbbPrNS  411;  Mahoney  v. 
Sutphin,  164  App.  Div.  794,  150  NTS 
206:  Peo.  v.  Jacobs,  6  Hun  428  [aff  68 
N.  T.  8];  Wheelock  v.  Noonan,  66  N. 
T.  Super.  302  [aff  108  N.  Y.  179,  16 
NB  67,  2  AmSR  4063:  MoCredie  t. 
Senior,  4  Pal^  878. 

N.  C. — In  re  Deaton,  106  N.  C.  69, 
11  SB  244:  Cromartle  v.  Bladen 
Couftty,  86  N.  C.  211;  In  re  Walker,  82 
N.  C.  95;  In  re  Daves.  81  N.  C.  72; 
Bond  v.  Bond,  69  N.  C.  97;  Ex  p.  Rob- 
bins,  88  N.  C.  809. 

Tenn. — ^Brooks  v.  Fleming;,  6  Baxt. 
881;  Hundhausen  v.  U.  S.  Marine  F. 
Ins.  Co.,  $  Helsk.  702. 

Utah. — Snow  v.  Snow,  13  Utah  16, 
48  P  620;  Bz  p.  Whltmore,  9  Utah 
441,    36    P    624. 

Va. — Wells  V.  Cora.,  21  Oratt  (62 
Va.)  500. 

Wash. — State  v.  North  Shore  Boom, 
etc.,  Co.,  66  Wash.  1.  103  P  426,  107 
P  196. 

Wis. — ^Vllter  Mfgr.  Co.  v.  Humphrey, 
132  Wis.  687,  112  NW  1096,  13  LRA 
NS  691;  Witter  v.  Lyon,  34  Wis.  664; 
State  V.  Giles,  10  Wis.  101.  See  also 
In  re  Murphey,  39  Wis.  286;  Shan- 
non V.  State,  18  Wis.  604  (where  it 
was  held  that  only  appeal  would  lie, 
and  not  a  writ  of  error). 

[a]  Where  the  prooeedlaf  Is  orlin- 
iaal  In  form,  but  in  reality  civil  or 
remedial,  an  appeal  will  lie.  Lester 
V.    Peo.,    160    111.    408,    23    NE   387.    37 


NB  1004.  41  AmSR  876. 

ao.  Oonrt  wtthont  Jntladlotlon  see 
infra    i    157. 

SI.  Seastream  v.  New  Jersey  Ex- 
hibition Co.,  69  N.  J.  Eq.  16,  69  A  914 
raff  72  N.  J.  Eq.  377,  66  A  9821;  Grand 
Lodge  K.  P.  V.  Jansen,  62  N.  J.  Eq. 
787.  48  A  526. 

aa.    Grand  Lodge  K.  P.  v.  Jansen, 

62  N.  J.  Bq.  737,  48  A  526;  Forrest 
V.  Price,  62  N.  J.  Eq.  16.  29  A  216  [aff 

63  N.  J.  Eq.  693,  35  A  1130  (aff  173 
U.  S.  410,  19  set  436,  43  L.  ed.  749)]; 
Thompson  v.  Pennsylvania. K.  Co.,  48 
N..  J.  Bq.  106,  21  A  182  [rev  on  other 
grounds  49  N.  J.  Eq.  318,  24  A  644]; 
Dodd  V.  Una,  40  N.  J.  Eq.  872,  6  A 
166. 

[a]  The  order  may  havs  a  twofold 
ehAnuntar^— It  may  aim  to  punish 
the  appellant  for  conduct  derogatory 
to  the  dignity  of  the  court,  and  it 
may  also  aim  to  afford  complainant 
an  additional  remedy,  namely,  the 
imprisonment  of  appellant  until  he 
pays  the  aura  due.  Grand  Lodge  K. 
P.  V.  Jansen,  62  N.  J.  Eq.  737,  48  A 
526. 

SS.  U.  S. — ^In  re  Merchants'  Stock, 
etc,  Co.,  228  U.  S.  639.  32  SCt  339, 
58  L.  ed.  684;  Alexander  v.  U.  S.,  201 
U.  S.  117,  26  SCt  366,  60  L.  ed.  686; 
Bessette  v.  Conkey  Co.,  194  U.  S.  824. 
24  SCt  666,  48  L.  ed.  997;  Worden  v. 
Searls,  121  U.  S.  14,  7  SCt  814,  80 
L.  ed.  863  (order  fining  party  for  con- 
tempt In  violating  Injunction);  But- 
ler V.  Fayerweather,  91  Fed.  468,  88 
CCA  626. 

Conn. — Baldwin  v.  Miles,  68  Conn. 
496,  20  A  818. 

D.  C— Pierce  v.  U.  S.,  87  App.  682. 

111. — Lester  v.  Peo.,  160  HI.  408,  28 
NB  387,  87  NB  1004,  41  AmSR  375; 
Sercomb  v.  Catlln,  128  111.  566,  21  NB 
606.  15  AroSR  147  [aft  25  111.  A.  194]; 
Haines  v.  Peo.,  97  111.  161;  Peo.  v. 
C^>hen,  163  111.  A.  116  (order  of  mu- 
nicipal court  committing  for  con- 
tempt). 

Ind. — ^Whlttem  v.  State,  88  Ind. 
196. 

Kan. — Bute  v.  Dent,  29  Kan.  416. 

Ky. — ^Rural  Home  Tel.  Co.  v.  Ken- 
tucky, etc.,  Tel.,  eta,  (Jou,  100  SW 
847,  30  KyL  1280. 

Md. — Williamson  v.  Carnan,  1  GUI 
&  J.  184. 

Mich. — ^Haines  v.  Haines,  35  Mich. 
188;  Romeyn  v.  Capita.  17  Mich. 
449;  Peo.  v.  Slmonson,  9  Mich.  493. 

Mo. — State  v.  Bland,  189  Mo.  197, 
88  SW  28,  3  AnnCaa  1044;  Glover  v. 
American  Casualty  Ins.  Co.,  ISO  Mo. 
178,  32  SW  302;  State  v.  Luckslngbr. 
79  Mo.  A.  289;  State  v.  Homer,  16 
Mo.  A.  191., 

N.  Y. — ^Watrous  v.  Kearney,  79  N. 
Y.  496;  Sudlow  v.  Knox,  4  Abb.  Deo. 
328,  7  AbbPrNS  411;  Saal  v.  South 
Brooklyn  R.  Co.,  122  App.  Dlv.  884, 
108  NYS  996;  Peo.  v.  State  Canvass- 
ers, 74  Hun  179,  26  NYS  846:  Hol- 
steln  v.  Rice,  16  AbbPr  307,  24  How 
Pr  136. 

N.  D. — State  v.  Massey,  10  N.  D. 
164,  86  NW  226;  Merchant  v.  Pielke, 
9   N.   D.  246.   83  NW  18. 

Oh. — Campbell  v.  Shotwell.  7  Oh. 
Deo.    (Reprint)    478.    3   CinoLBul  433. 

Or. — State  v.  Downing,  40  Or.  309, 
68  P  883.  66  P  917. 

It.  I. — Jastram  v.  McAuslan,  29  R 
I.  390,  71  A  454,  17  AnnCas  320  and 
note. 

Tenn. — ^Brooks  v.  Fleming,  8  Baxt. 
331. 

Utah. — Ex    p.     Whltmore,    9    Utah 


ay,     34    Wis.    688; 
Wis.  664;  Ballston 


441,  36  P  624. 

Wis. — In    re    Day 

Witter  V.  Lyon,  34  

Spa  Bank  v.   Milwaukee  Mar.  Bank, 
18  Wis.  490. 

Wyo. — I,aramle  Nat.  Bank  v.  Steln- 
hoff,   7  Wyo.  464,   53  P  299. 

Can. — In  re  CBrlen,  M  Can.  S.  C. 
197.     , 

And  see  cases  infra  this  section. 

[a]  Sole  avpllsd  to:  (1)  A  Judg- 
ment in  proceedings  for  contempt 
against  the  mayor  and  council  of  a 
city  for  disobeying  a  Judgment  en- 
Joining  them  from  making  oontraets 
for  lighting  the  streets,  adjudging 
tbem  to  be  in  contempt,  a  final  Judg- 
ment   and    appealable.      Newport    v. 


Newport  Light  Co.,  92  Ky.  446.  17 
SW  436,  IS  KyL  682.  (2)  An  order  of 
a    county    Judge    adjudging   a   party 


guilty  of  contempt  in  violating  an 
injunction,  appealable  under  the  coda 
as  an  order  "affecting  a  substantial 
right."  Newell  v.  Cutler,  19  Hun  (N. 
Y.)  74.  (3)  An  order  of  a  court  com- 
missioner, afflrmed  by  t^e  dreuit 
court,  adjudging  a  defendant  guilty 
of  contempt  for  refusal  to  answer 
questions  on  an  examination  of  ad- 
verse parties  before  trial,  appealable 
aa  a  final  order  affecting  a  mb- 
stantial  right  made  in  a  speoial  pro- 
ceeding. Karel  v.  (Ionian.  165  Wis. 
221.  144  NW  288.  49  LRANS  828. 

[b]  Wbait  I*  flaat  oi*er^— An  or- 
der denying  and  dismissing  a  peti- 
tion to  punish  for  contempt  In  dia- 
obeylng  a  decree  to  pay  money  Is  a 
Anal  decree  which  Is  reviewable. 
Jastram  v.  McAuslan.  29  R.  I.  390. 
71  A  464,  17  AnnCaa  820. 

[c]  Order  mad*  is  aottoa<— An  or- 
der adjudging  a  defendant  guilty  of 
contempt  in  disobeying  the  Judg- 
ment In  an  action,  and  appointing  a 
referee  to  ascertain  and  report  plain- 
tiff's loss  and  Injury,  is  not  appeal- 
able to  the  court  of  appeals,  since 
Buoh  order  is  Interlocutory,  and  not 
final,  and  is  made  in  the  action,  and 
not  In  a  special  proceeding.  Ray  v. 
New  York  Bay  E4Xtension  R.  Co.,  166 
N.  Y.   102.  49NB  662. 

[d]  Wlien  the  rlglit  "to  remit  aU 
or  any  pazt"  of  a  flae  imposed  for 
contempt  is  reserved,  the  Jadgment 
is  not  final.  Home  Electric  Light, 
etc.,  Co.  V.  Globe  Tissue  Paper  Co., 
145  Ind.  174,  44  NE  191. 

rtnallty  of  dedaioa  generaUy  see 
Appeal  and  Error  {   256  et  seq. 

Order  aSeotlsg  ■nbatsatiaj  riglita 
genamlly  see  Appeal  and  Brror  (  286. 

Xrreparabla  lajory  udar  loirielaaa 
■tatnta  see  Appeal  and  Brror  }  278. 

raat  Mil  of  uetptloaa  nadar 
Oeoxgia  etatate  see  Appeal  and  Error 
:    277. 

Urn  See  statutory  provisions;  and 
Infra  i  156. 

as.  U.  S.— Alexander  v.  U.  S..  201 
U.  S.  117,  26  SCt  866,  50  L.  ed.  686; 
Continental  Gin  Co.  v.  Murray  Co., 
162  Fed.  873,  89  (XJA  668;  Wilson  v. 
Calculagraph  Co.,  163  Fed.  861,  88 
CCA  77:  Flower  v.  MacOInniss,  112 
Fed.  377,  50  CCA  291. 

D.  C— Pierce  v.  U.  S..  37  App.  682. 

Ga Gray  v.  Gray,  127  Qa.  346,  66 

SB   438 

111.— Peo.  V.  Weigley,  156  111.  491. 
40  NE  300  [aff  61  111.  A.  51];  Lester 
V.  Peo.,  160  111.  408.  23  NE  387.  37 
NB  1004.  41  AmSR  376  (order  fining 
for  contempt  in  not  obeying  an  order 
of  court)-  Peo.  v.  Dledrlch,  141  111. 
665,   30  NE   1038   [aff  37   111.  A.   604]; 


For  later  eaaea,  derelovmeata  and  olianges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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order  dischaiging  a  former  order  by  which  a  party 
was  required  to  show  cause  why  he  should  not  be 
punished  as  for  contempt  is  "a  final  order  affect- 
ing a  substantial  right,  made  in  special  proceed- 
ings," within  the  meaning  of  a  statute  allowing  an 
appeal  from  such  an  order  ;^  and  the  same  is  true 
of  an  order  refusing  to  set  aside  a  previous  order 
granting  an  attachment  against  defendant  as  for 
a  contempt  in  refusing  to  appear  in  supplementary 
proceedings."  An  order  punishing  a  person  for 
contempt  in  disobeying  an  injunction  is  not  appeal- 
able, where  the  contempt,  proceeding  was  not,  and 
could  not  be,  used  as  a  remedy  to  enforce  obe- 
dience to  the  injunction  or  to  Lndenmify  the  party 
injured.''  It  has  been  held  in  some  jurisdictions 
that  a  review  of  contempt  proceedings  must  wait 
until  the  principal  case,  of  which  the  contempt  is 
an  incident,  is  brought  up,"  but  it  has  also  been 
held  that  a  proceeding  for  contempt  is  not  a  part 
of  the  main  case,  but  is  a  complete  collateral  pro- 
ceeding which  may  not  be  reviewed  on  appeal  in 
the  main  case."*  In  the  federal  courts  and  in  some 
of  the  states  the  right  of  review  in  cases  of  crim- 
inal eontem^pits  does  uo>t  exist"  except  for  the  pur- 
pose of  reviei^ing  error  of  law,  or  inquiring  into 

Kyltt  ▼.  Fee..  72  111.  A.  171;  Rawson 
V.  Rawson,  S5  111.  A.  605. 

Ind. — McKlnney  v.  Frankfort,  etc» 
R.  Co.,  140  Ind.  96,  S8  NX]  170.  89  NE 
600  (void  order  committing  for  con- 
tempt one  not  a  party  to  the  action 


the  question  of  jurisdiction.**  No  appeal,  it  has 
been  held,  will  Ue  in  cases  of  indirect  contempt 
where  the  sentence  has  been  suspended." 

Amount  in  controTersy.  Where  the  pecuniary 
limitation  on  the  appellate  jurisdiction  applies  to 
cases  in  which  the  demand  shall  exceed  a  fixed 
sum,**  it  has  been  held  that  the  right  to  appeal 
from  a  judgment*  in  contempt  proceedings  impos- 
ing a  fine  for  a  larger  amount  cannot  be  based  on 
such  provision.^'  In  other  states  an  appeal  will 
lie  in  contempt  proeeedings  irrespective  of  the 
amotmt  involved,  the  statutory  limitation  not  being 
applicable. '" 

Entitling.  It  has  been  he^d  that  an  appeal  may 
be  prosecuted  under  the  title  of  the  cause  in  which 
the  disobedience  of  the  order  occurred,  or  in  the 
name  of  the  person  adjudged  guilty  against  the 
state." 

Waiver.  In  some  jurisdictions  where  a  fine  is 
imposed,  the  right  of  review  is  waived  by  payment 
of  the  fine,"  and  this  is  true  notwithstanding  the 
fine  is  paid  under  prptest." 

[i  3.56]  2.  Interlacntory  Orders.^  Anordermade 
in  a  contempt  proceeding  whidi  is  not  a  final  order 
offfecting  -a  substantial   right   is  not   appealable.*'' 


In  which  the  order  was  made);  Wag- 
ner V.  State,  08  Ind.  42;  IBx  p.  Wright, 
•t  Ind.  S04;  Anderson  v.  Indianapolis 
I>rop  Forging  Co.,  84  Ind.  A.  100,  7» 
NB  277;  Mahoney  v.  State,  88  Ind.  A. 
6S6,  72  NE  161,  104  AmSR  276. 

Ky. — EMn  v.  Com.,  189  Ky.  262, 
129  SW  691;  Nienaber  v.  Tarvin,  104 
Ky.  149,  46  SW  SIS,  10  KyL.  461. 

Mo. — State  V.  Schneider,  47  Mo.  A. 
•<9. 

Nebr. — Qandr  y.  State,  18  Nebr. 
446.  14  NW  143. 

N.  J.— Adler  v.  TumbuU,  67  N.  J. 
1^  <2,  so  A  319. 

N.  T.— King  V.  Ashley.  179  N.  T, 
281.  72  NB  lOS  [aft  96  App.  Div.  143. 

89  NTS  482};  Strong  v.  Randall.  177 
N.  Y.  400.  69  NE  72l-  Peo.  v.  Dwyer, 

90  N.  T.  402,  2  ITTCivProc  379; 
Weaver  v.  Brydges,  86  Hun  60S,  33 
NTS  132:  Boon  ▼.  McQucken,  67  Hun 
251.  22  NTS  484;  Peo.  v.  Warner,  61 
Hun  68,  8  NTS  '768  [aft  126  N.  T. 
746  mem,  27  NE  407  mem];  Newell 
▼.  Cutler,  19  Hnn  74;  Forbes  v.  Wll- 
lard.  64  Barb.  620.  87  HowPr  193; 
Smith  V.  Drury,  22  NTWklyDlg  3. 
See  also  Brinkl^  v.  Brinkley,  47  N. 
T.  40;  Brie  R.  Cfo.  v.  Ramsey,  45  N. 
T.  637  (both  cases  under  a  statute 
giving  an  appeal  from  a  flnal  order 
affecting  a  substantial  right  made 
In  a  special  proceeding). 

Oh. — ^Myers  v.  State.  46  Oh.  St.  478, 
22  NB  43.  16  AmSR  638. 

Or. — State  v.  Downing,  40  Or.  809. 
68  P  863.  66  P  917. 

S.  C. — State  V.  Nathans,  49  S.  C. 
199.  27  SB  62;  State  v.  Hunt.  86  S. 
C.  L.  822. 

S.  D. — State  ▼.  Knight.  8  S.  I>.  609, 
54  NW  412.  44  AmSR  809. 

Va.— Wells  V.  Com.,  21  Oratt.  (62 
Va.)  600;  Stokeley  v.  0>m.,  1  Va. 
Cas.   (3  Va.)   880. 

Wash. — King  County  Drain.  Dlst. 
No.  1  T.  Costello,  63  Wash.  67,  101 
P  497. 

Wyo. — Porter  v.  State,  16  Wyo.  131, 
92  P  88S. 

And  see  other  cases  supra  note  28. 

[a]  tOL  oitfs*  raq,nlxlBg  a  wltmsaa 
to  aaunrar,  (1)  where  such  witness 
has  claimed  the  privileges  of  the 
fourth  and  fifth  amendments  to-  the 
constitution  of  the  United  States,  Is 
Interlocutory  in  the  main  suit;  but 
it  the  witness  persists  In  the  refusal 
and  la  adjudged  in  contempt,  the 
contempt  order  lit  appealable.  Alex- 
ander V.  V.  S.,  20t  V.  S.  117.  26  set 
8S6.  60  L.  ed.   686.    (2)  An  order  in 


an  equity  cause  committing  a  wit- 
ness, not  a  party  to  the  suit,  for  con- 
tempt In  refusing  to  testify,  is  final, 
and  is  reviewable  on  a  writ  of  error 
sued  out  by  the  witness  before  the 
final  decree  In  the  cause.  Bntler  v. 
Fayerweather,  91  Fed.  468,  33  CCA 
626. 

ab]  m^r  of  asaoatloa  oaljr^— 
ere  a  Judgment  against  a  defend- 
ant for  contempt  contained  a  clause 
that  farther  proceedings  therein  be 
stayed  until  furthe-  order  of  the 
court,  and  that  defendant  have  sixty 
days  to  file  a  bill  of  exceptions,  it 
was  held  that  the  clause  was  ef- 
fective only  for  the  purpose  of  stay- 
ing execution,  and  was  not  such  a 
withholding  of  a  flnal  conclusion  as 
to  prevent  an  appeal  being  taken. 
State  V.  Downing,  40  Or.  809,  68  P 
868,  66  P  917. 

M.  Witter  V.  Lyon,  84  Wis.  664, 
673.  See  also  Deppe  v.  Ford,  89 
Minn.  263,  94  NW  679  (recognising 
the  rule).  ^ 

87.    Laments  v.  Pierce,  84  Wis.  483. 

BS.  State  V.  Davla,  2  N-  D.  461,  61 
NW  942.  See  Williamstown  v.  Darge, 
71  Wis.  643,  38  NW  187  (recognising 
the  role). 

as.  Mantlle  v.  C^uonm,  IS  Philip- 
pine 118. 

[a]  Xn  th*  Fhfl^pliMa  the  orders 
of  an  inferior  court  which  were  sub- 
sequently vacated  or  superseded  by 
otlier  orders  will  not  be  reviewed; 
and  where  such  court  adjudged  cer- 
tain officials  guilty  of  contempt 
without  their  having  been  heard, 
but  subsequently  passed  an  order 
(flvlns  them  such  opportunity,  'the 
former  order  ad.1udgln?  them  guilty 
will  be  deemed  superseded  and  w'll 


by    the    appellate 
ale,  26  Philippine 


not    be    reviewed 
court.     Tarlac  r.  Gal 
868 

so.  H!x  p.  Dickens,  162  Ala  278, 
50  S  218. 

31.  U.  S. — Hultberg  ▼.  Anderson, 
214   Fed.    849,   181    OCA  126. 

Ind.— Ex  p.  Wright.  65  Ind.  604; 
Whittem  V.   State,   86   Ind.   196. 

I^. — Feltner  v.  Com.,  97  SW  488. 
86  Kyti  107;  French  v.  Com.,  97  SW 
427,  80  KyL  98;  Rebhan  v.  B\ihrmari, 
139  Ky.  418.  50  SW  976,  21  KyL  17; 
Turner  v.  Com.,  2  Meto.  619;  Bickley 
v.  Com.,  2  J.  J.  Marsh.  672. 

Mass. — Hurley  v.  Com..  188  Masa 
443,  74  NB  677,  8  AnnCaa  767. 

N.  C— In  re  Walker.  82  N.  C.  96; 
Ehc  p.   Robbina  63  N.  C.  309. 

Okl. — Bridfces  V.  State.  9  OkL  Cr. 
460.  132  P  603. 

S.  C. — ^In  re  Moore,  79  S.  C.  899, 
60   SB  947. 

80.  Hultberg  V.  Anderson,  214 
Fed.  349,  131  OCA  126;  In  r«  Moore^ 


79  S.    C.    399,    60    SB   947;  Wnd   cases 
supra'  note  31.     See  also  infra  |  167. 

33.  Montgomery  v.  Stats,  181 
Ind.   276,  106  NB  870. 

34.  See  generally  Appeal  and 
Error  ii    137-2BB. 

SB.  Tyler  v.  (Sinnolly,  66  Cal.  28, 
2  P  414  [overr  Peo.  v.  O'Nell.  47 
Cal.  109]  (holding  that  lii  such  a 
case  there  is  no  demand  for  any 
sum,  and  that  the  demand  contem- 
plated by  the  constitutional  provi- 
sion is  made  to  appear  in  the  plead- 
ing; that,  althous-n  a-  proceeding  for 
contempt  la  a  criminal  case,  the  ap- 
pellate Jurisdiction  of  the  supreme 
court  in  criminal  eases  is  confined  to 
such  as  are  prosecuted  by  indict- 
ment  or  Information). 

30.    Leopold   V.   Peo.,   140   III.   658, 

80  NB  848;  Worland  v.  State,  83  Ind. 
49. 

37.  Robinson  v.  Peo.,  129  III.  A. 
617. 

38.  OlUette  v.  Coffer,  4  Alaska 
622;  In  re  Hartsfteld.  IS  Oa  A.  461, 
79  SB  226;  State  v.  Conkllng,  64 
Kan.    108.    37    P    992,    46    AmSR    270. 

39.  State  v.  Conkllng,  64  Kan. 
108,  37  P.  992,  46  AmSR  270. 

40.  See  generally  Appeal  and 
Error  I  256  et  seq. 

41.  U.  S.— Alexander  v.  V.  S.,  201 
n.  S.  117,  26  set  866,  60  L.  ed.  686; 
McMIcken  v.  Perin,  20  How.  188. 
18  L.  ed.  857;  International  Paper 
Co.  V.  Chaloux,  166  Fed.  486,  91  CCA 
466. 

Colo. — Cooper  v.  Peo.,  18  Colo.  837, 
878.   22  P  790,  6  LRA  480. 

Oa. — ^Williams  v.  Lampkln,  61  Qa 
214. 

Hawaii. — ^In  re  Holt,  20  Hawaii  266. 

111. — Seroomb  v.  CatUn,  128  111.  656. 
21  NB  606.  16  AmSR  147  [aff  26 
111.  A.  194];  Springfield  v.  EMwards, 
84  111.  626;  Stone  v.  Burry,  63  111. 
A  286;  McEwen  v.  McEwen,  66  IIL 
A   840. 

Ind.— In  re  Ray.  155  Ind.  31,  67' 
NB  243;  Home  Eleotrio  Light,  etc., 
Co.  V.  Qlobe  Tissue  Paper  Co.,  146 
ind.  174.  44  NB  191. 

La. — Deslna's  Succ,  118  La.  278, 
42  S  986;  State  v.  Judge  Ouachita 
Parish   Ct..    81    La    Ann.    116. 

Md. — ^Williamson  V.  Caman,  1  Gill 
&  3.   184. 

Mich. — Toepel  v.  Wayne  Clr.  Judge, 
138    Mich.    302,   102    NW   369. 

Minn. — Menage  v.  Lustfleld,  80 
Minn.  487,  18  NW  898;  Semrow  V. 
Semrow,    26  Minn.   9,    46  NW   446. 

Miss. — ^Nutt  V.  State,  9S  Miss.  422, 
49  a  146  (adJud^lnR  party  in  con- 
tempt without  Imposing  fine  or  other 
punishment). 

N.  J. — Adams  v.  Adams,  80  N.  J. 
Bq.  176,  83  A  190.  AnnCasl913Bi  lOSt; 
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It  has  been  held  that  contempt  orders  which  are 
purely  remedial  as  between  the  parties  to  the  suit 
remain  interlocutory  and  are  not  reviewable  ex- 
ifept  on  an  appeal  from  the  final  decree;''''  bnt  when 
a  fine  imposed  for  contempt  is  punitive  and  not 
compensatory  to  the  complainants  in  the  principal 
cause,  the  judgment  is  reviewable  on  a  writ  of 
error.**  But  an  order  adjudging  a  contempt,  and 
prescribing  a  pTtnishment  conditional  on  the  action 
of  the  party  in  contempt,  is  not  a  final  order,  and 
is  therefore  not  aj^alable,^  although  it  has  been 
held  that  an  order,  that  unless  defendant  complies 
with  certain  terms  an  order  for  a  writ  of  seques- 
tration shall  issue,  is  ai^alable.*"  Nor  will  an 
appeal  lie  from  an  order  adjudging  a  party  in  con- 
tempt, but  reserving  the  question  of  punishment 
for  farther  consideration,^  from  order  directing 
defendant  to  show  cause  why  he  should  not  be  at- 
tached for  contempt,"  from  an  order  requiring  one 
to  show  cause  why  he  should  not  be  punished  for 
contempt  in  failing  to  appear  as  a  witness,**  from 
an  order  adjudging  one  guilty  of  contempt  for  re- 
fusing to  answer  questions  put  to  him  as  a  wit- 


ness,** or  from  a  mere  initiatory  order  directing 
an  attachment  to  issue  for  the  purpose  of  bringing 
the  party  before  the  court  to  answer  interrogato- 
ries. It  has  also  been  held  in  some  jurisdictions 
that  an  interlocutory  remedial  order  or  decree  im- 
posing' a  fine  for  violation  of  a  preliminary  in- 
junction is  not  appealable  or  subject  to  writ  of 
error,  the  remedy  being  by  appeal  from  the  final 
decree  in  the  cause,"  or  by  habeas  corpus  if  there 
is  an  illeg^  imprisonment,"  although  it  has  been 
held  that  an  order  imposing  a  fine  lot  violation  of 
an  interlocutory  decree  for  an  injunction  is  review- 
able." A  judgment  in  a  contempt  proceeding  orig- 
inating subsequent  to  the  final  decree  i&  not  review- 
able on  appeal  from  such  final  decree.** 

{$  157]  3.  Court  wifhont  JnrisdictioiL  Where 
the  lower  court  exceeds  its  jurisdiction  the  case 
m^  be  reviewed  by  an  appellate  court.** 

(i  158]  4.  Who  May  Appeal;  Parties.  In  som^ 
jurisdictions  either  party  may  appeal  in  like  man- 
ner and  with  like  effect  as  from  a  judgment  in  an 
action,"  and  an  order  adjudging  one  not  guilty  of 


In  re  Doland,  69  N.  J.  Bo.  802,  M 
A  1091  [off  69  N.  J.  Eq.  466,  69  A 
879];  KnausB  v.  Jones,  iZ  N.  J.  Eq. 
888;  Coryell  v.  Holcombe,  9  N.  J.  £ki. 
650. 

N.  M.— CoBtUU  Land,  etc.,  Co.  v. 
Allen,    15    N.    M.    528,    110    P    847. 

N,  T. — Ray  v.  New  York  Bay  Ex- 
tension R.  Cfo.,  155  N.  T.  102,  49  NB 
662;  Atlantic,  etc.,  Tel.  Co.  v.  Balti- 
more, etc.,  R.  Co.,  87  N.  T.  856; 
Brlnkley  v.  Brlnkley,  47  N.  T.  40; 
Batterman  v.  Finn,  40  N.  T.  840; 
New  York,  etc..  R.  Co.  v.  Ketchum, 
3  Abb.  Deo.  347.  3  Keyes  24;  Ma- 
honey  V.  Sutphln,  164  App.  Dlv.  794, 
150  NTS  206;  Field  v.  White.  102 
App.  Dlv.  366,  92  NYS  848:  Hart  v. 
Johnson,  43  Hun  505:  Siegrei  v.  Solo- 
mon, 92  NTS  238;  Buel  v.  Street, 
9  Johns.  443;  McCredle  v.  Senior,  4 
Falee  878. 

n;  D.— State  V.  Davis,  2  N.  D.  461, 
51    NW    942. 

Oh. — Brlmson  v.  State,  68  Oh.  St. 
347.  58  NE  808;  Campbell  v.  Shot- 
well,  7  Oh.  Dec  (Reprint)  473,  8 
ClncLBul   438. 

Pa. — Crllly  v.  Hemm,  27  Pa.  Super. 
636,  638  Celt  Cyc}. 

Philippine. — 'Enrlques  v.  Ambler,  2 
Philippine  137. 

S.  C. — Messervy  v.  Messervy.  79  S. 
C.    58,    60   SB   692. 

Tex. — ^Andrews  ▼.  Andrews,  Dall. 
427. 

Wash. — State  v.  King  County 
Super.  Ct,  67  Wajsh.  870.  121  F  886. 

Can. — Svensson  v.  Bateman,  42 
Can.  S.  C.  146;  Ellis  v.  B&lrd,  16  Can. 
S,    C.    147. 

See  also  supra  text  and  note  28; 
and  other  cases  infra  this  section. 

[a]  Sule  appUad.1 —  (1)  To  an 
order  to  appear  before  grand  Jury 
and  answer  a  question,  on  pain  of 
being;  adiud^ed  .guilty  of  a  contempt. 
In  re  Holt,  20  Hawaii  265.  (2)  To 
an  order  for  attachment  for  dis- 
obedience of  Injunction.  Springfield 
V.  Edwards.  84  111.  626.  (3)  To  an 
entry  by  court,  pending  an  action 
for  Injunction,  that  it  found  defend- 
ant guilty  of  contempt  in  disobeying 
a  restraining  order,  and  "now  as- 
sesses a  fine  of  one  hundred  (8100) 
dollars  against  the  defendant,  re- 
serving the  right  to  remit  all  or  any 
part  of  said  fine  at  any  time  before 
the  final  disposition  of  this  cause." 
Home  B'ectrlc  Light,  etc.,  Co.  v. 
Olobe  Tissue  Paper  Co.,  145  Ind. 
174.  176,  44  NE  191.  (4)  An  appeal 
will  not  He  from  an  order  directing 
an  attachment  to  be  issued  against 
defendant    for    failure    to    pay    tem- 

Sorary  alimony,  such  order  not  being 
nal.  McEwen  v.  MoEwen,  66  111.  A. 
340.  (5)  Under  Burns  Rev.  St.  (1894) 
1  480,  providing  that,  on  refusal  of  a 


Witness  to  attend  or  testify  the 
court  may  order  such  witness  to 
attend  and  testify,  and  on  failure 
to  obey  he  shall  be  dealt  with  as 
for  a  contempt,  that  such  order, 
being  merely  preliminary  to  an  ad- 
judication of  contempt,  is  interloc- 
utory, not  final,  and  hence  no  appeal 
will  lie  therefrom.  In  re  Ray,  156 
Ind.  31,  57  NE  243.  (6)  An  order 
adjudging  a  party  to  a  supplemen- 
tary proceeding  guilty  of  contempt 
for  failure  to  appear  for  examina- 
tion, and  Imposing  punishment '  by  a 
fine  is  not  appealable  to  the  court 
of  appeals  as  a  matter  of  right  as 
a  final  order  in  a  special  proceeding, 
as  it  does  not  finally  determine  the 
proceeding.  Stelnman  v.  C^>nlon.  20g 
N.  Y.  198,  101  NE  883.  (7>  Where, 
after  Issuance  of  an  injunction  order 
restraining  defendant  corporation,  its 
ofiEloers,  etc.,  from  doing  certain  acts, 
an  order  was  granted,  directing  that 
an  attachment  as  for  contempt  issue 
against  G,  Its  president,  returnable 
at  special  term  at  a  day  named,  the 
order  affected  no  substantial  right 
of  defendant,  and  therefore  was  not 
reviewable  on  appeal  to  the  court 
of  appeals,  Atlantic,  etc,  Tel.  Co.  v. 
Baltimore,  etc.  K.  (S.,  87  N.  Y.  856. 
(8)  An  order  requiring  defendant  to 
show  cause  why  he  should  not  be 
attached  for  contempt  in  failing  to 
comply  with  a  prior  order  to  pay 
temporary  alimony  and  counsel  fees 
is  not  appealable.  Messervy  v.  Mes- 
servy. 79  S.  C.  68.  60  SB  692.  (91 
The  decision  by  the  highest  court 
of  a  state  construing  its  own  prior 
judgment, .  and  holding  that  a  party 
thereto  has  not  been  guilty  of  con- 
tempt, is  not  an  appealable  final 
ludgment.  Newport  Light  Co.  v. 
Newport.  ISl  U.  S.  687,  14  SCt  429. 
38   L.   ed.   2S9. 

43.  Doyle  V.  London  Guarantee, 
etc,  Co.,  204  U.  S.  699,  27  SCt  313, 
61  L.  ed.  641;  Hultberg  v.  Anderson, 
214  Fed.  3i9,  131  OCA  126.  But  com- 
pare Worden  v.  Searls.  121  U.  S.  14. 
7  set' 814.  80  U  ed.  863  (holding  that 
an  order  fining  a  person  for  the  vio-- 
latlon  of  an  injunction  which  di- 
rected that  the  fine  be  paid  to  the 
adverse  party,  being  an  interlocu- 
tory order  in  a  civil  suit.  Is  review- 
able). 

43.  In  re  Grove.  180  Fed.  62,  108 
CCA  416. 

44.  Semrow  v.  Semrow,  26  Minn. 
9,  46  NW  446:  Brlnkley  v.  Brinkley, 
47  N.  T.  40;  New  York,  etc..  R.  Co. 
V.  Ketchum,  8  Abb.  Dec  (N.  Y.)  347. 
3  Keyes  24.  See  also  Ex  p.  Kurucar, 
118  La.  278.  42  S  938;  In  re  Doland, 
69  N.  J.  Bq.  802,  64  A  1091  (both 
recognising  the  rule). 

.     46.    Copeland-Chattarson   C<>..   Ltd. 


V.  Business  Systems  Co.,  Ltd.,  16 
Ont  L.  481.  11  OntWR  762  (where 
there  was  extant  at  the  time  a  valid 
order  for  a  stay  of  the  proceedings). 
4e.  Menage  v.  Lustfleld,  SO  Ifinn. 
486.  16  NW  898. 

47.  Adams  v.  Adams.  80  N.  J.  Bq. 
176,  83  A  1*0,  AnnCaBl913B  1088. 

48.  State  V.  King  County  Super. 
Ct,  67  Wash.  370.  121  P  886. 

4».  Ex  p.  Butt,  78  Ark.  262,  98 
SW   992. 

W,  McOedie  v,  Senior,  4  Paige 
(N.  Y.)    878.  ^ 

51.  In  re  Christensen  Engineer- 
ing Co.,  194  U.  S.  468,  24  SCt  729, 
48  L.  ed.  1072;  Nassau  Electric  R. 
Co.  v.   Sprague  Electric  R.,  etc.,  Co., 

95  Fed.  415,  87  CCA  146;  McCall  V. 
Lee,  66  Fla.  14,  62  S  902:  Florida 
Cent,  etc.,  R.  Co.  v.  WillUms,  45 
Fla.  296,   33  S  991. 

S9.  See  rases  supra  note  61:  and 
generally  Habeas  Corpus  [21  Cyc 
2961. 

S3.  Westinghouse  Air  Brake  Co. 
V.  Christiansen  Engineering  Co.,  12S 
Fed.  632:  Gould  v.  Sessions,  67  Fed. 
163,    14   CCA  866. 

84,  Canavan  v.  Canavan.  17  N.  M. 
608.  131  P  493.  AnnCasl91tB  1064. 

08.  Cai. — Otis  V.  Los  Angeles 
County  Super.  Ct..  148  Cal.  129.  82 
P  853;  Peo.  v.  O-Nell,  47  Cal.  109; 
Ware  v.   Robinson,   9   Cal.   107. 

Colo. — Shore  v.  Peo.,   26  Colo.   516.  . 
69  P  49:  Bloom  v.  Peo..  23  Colo.  416, 
48    P    619:    Wyatt    v.    Peo..    17    (3olo. 
262,  28  P  961. 

Conn. — Goodhart  v.  State,  84  Conn. 
80.  78  A  853,  AnnCaal912B  1297. 

Ida, — Levan  v.  Richards,  4  Ida. 
667.   43  P  674. 

111.— Peo.  V.  Clark.  268  111.  166.  108 
NE  994.  AnnCasl916D  786:  Tolman 
V.  Jones.  114   111.  147.  28  NE  464. 

Kan. — In  re  Millington.  24  Kan. 
214-  In  re  Pryor.  18  Kan.  72,  26 
AmR    747. 

Ky.— Peltner  v.  Com.,  97  SW  483. 

30  KyL  107;  French  v.  Com..  97  SW 
427.   30  KyL  98. 

Me. — Androscoggin,  etc  R.  Co.  v. 
Androscoggin  R.   Co.,   49   Me.   392. 

N.  J. — Dodd  V.  Una.  40  N.  J.  Eq. 
672.  5  A  166   [rev  39   N.  J.  Bq.   1731. 

N.  T. — Peo.  V.  Sturtevant,  9  N.  Y. 
268,   69  AmD   536,   Seld.  198. 

Pa. — Haught  V.  Irwin,  166  Pa.  648. 

31  A  260. 

S.  D.— State  v.  Knight.  3  S.  D.  509. 
54  NW  412.  44  AmSR  809. 

Tenn. — Ehc  p.  Martin,  6  Yerg.  466, 
26   AmD   276. 

Tex. — Ex  p.  Garza,  50  Tex.  Cr.  106, 

96  SW  1059. 

W.  Va, — State  v.  Baltimore,  etc, 
R.  Co.,   73  W.   Va.  1,  79   SB  834. 

68.  State  V.  Gray,  42  Or.  361,  70 
P  904,  71  P  978;  State  v.  North  Shore 


For  later  oases,  dertioVmeata  and  eliaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  civil  contempt  is  appealable;"'  but  in  others  an 
order  refusing  to  punieh  for  an  alleged  civil  con- 
tempt is  not  reviewable  on  appeal.'^  In  some  states 
the  state  cannot  appeal  from  a  decision  that  no 
contempt  was  committed;'*  in  other  jurisdictions 
a  sentence  for  contempt  will  not  be  reviewed  in  a 
proceeding  to  which  the  state  ia  not  a  party.*" 

[i  159]  B.  Mode  of  Beview— 1.  In  OoisraL  Ex- 
press statutory  provisions  or  rules  of  practice  may 
control  the  method  of  reviewing  contempt  proceed- 
ings or  of  obtaining  relief  from  an  unwarranted  or 
erroneous  aetion  of  the   oonrt  in  such   proceed- 


ings;*^ bat  when  not  so  regulated  it  de^eiids  'oiai 
the  nature  of  the  proceedings.*'  .  >..     ' 

[f  160]  2.  Oertiorari.  In  proper  oaae^  review  d£ 
contempt  proceedings  may  be  had  by  -  ceitiorarL** 
It  has  been  said  that  the  writ  reaches  <mattcrs  ra 
the  face  of  the  record  which  are  jurisdictional  iit 
their  nature,*^  and  errors  which  might  not 'be  fata) 
in  a  collateral  proceeding.*^  While  in  8«Mb&  jm^ 
dictions  a  conviction  for  contempt  may  be  reviewed 
by.  celxiojaTij  notwithstanding  an  appeal  might  >be 
te^cea,'^  .the  •generat  rule-  is  that  the  writ  w^  not 


Boom,  etc.,  Co.,  66  Wash.  1,  103  P 
426.  107  P  1»«:  Kin?  County  Drain. 
Dlst.  No.  1  y.  CosteUo,  5}  Wash.  ST, 
101  P  497;  State  v.  King  County 
Super.  Ct.,  28  Wash.  690,  88  P  lOBlj 
SUta  V.  Allen.  14  Wash.  684,  46  P 
644. 

[a]  &t    'WaaUaston    a    contemiit 

f>roceedlnK  baaed  on  a  party  violat- 
ng  an  order  of  court,  in  so  far  as 
It  permitB  the  awardinr  of  damagres 
to  the  private  interests  aSetted  by 
the  order,  is  a  quasi  civil  action  ana 
either  aefrrleved  party  may  appeal. 
State  V.  North  Shore  Booni,  etc.,  Co., 
66  Wash.   1.   103  P  426,   107  P  196. 

[b]  Za  Iowa  contempt  proceed- 
ings may  be  reviewed  by  certiorari 
whether  the  accused  has  l>een  ac- 
quitted or  convicted.  See  infra 
i    160. 

67.  Red  River  Valley  Brick  Corp. 
V.  Grand  Forlts,  27  N.  D.  431,  146 
NW  876;  State  v.  North  Shore  Boom, 
etc..  Co.,  66  Wash.  1,  103  P  426,  107 
P  196;  Vilter  Mfg.  Co.  v.  Humphrey, 
132  Wis.  687.  112  NW  1095,  13 
LRANS   691. 

68.  Peo.  V.  Ann  Arbor  R.  Co.,  137 
Mich.  673,  100  NW  8»2;  Roach  v. 
Sheppard,  106  Mich.  667,  63  NW  968: 
Schwab  V.  Coots,  44  Mich.  463,  7  NW 
II. 

n.  Com.  V.  Richardson.  138  Ky, 
699.  126  SW  147;  Craig  v.  McCulloch, 
20  W.  Va.   148. 

80.  Whltaker  v.  McBride,  6  Nebr. 
(Unoff.i    411,   98   NW   877. 

[a]  Xa  0«oxgl»  the  state  Is  a  nec- 
essary party  defendant  in  error  to  a 
bill  of  exceptions  complaining  of  a 
lodgment  against  plaintiff  in  error 
for  criminal  contempt.  Instituted  to 
vindicate  the  court's  authority,  and 
not  to  enforce  a  civil  right.  Auto 
Highball    Co.    v.    Slbbett,    11    Ga.   A. 


tis:  76  SB  914. 

81.     Ark. — Ex 
262,   93   SW   992. 

OaL— Gale    v. 


Butt.    78     Ark. 


Tuolumne     County 

Water  Co..  1(9  Cal.  46,  146  P  632: 
Peo.  v.  Kahlman,  118  CaL  140,  50  P 
382 

I'nd.— 'Worland  v.  SUte.  83  Ind.  49; 
Denney  v.  Denney,  40  Ind.  A.  t81, 
82  NB  1028;  Anderson  v.  Indianapo- 
lis Drop  Forging  Co.,  34  Ind.  A,  100, 
72  NB  277. 

Iowa. — ^Jonea  v.  Mould,  161  Iowa 
699.  182  NW  46:  Contts  ▼.  Powe- 
shiek County  Diat.  Ct.  149  fowa  297, 
128   NW    362. 

Hont. — State  v.  Fergus  County 
Dtet.  Ct.,  CI  UooL  1»6,  149  P  978. 

N.  D. — Noble  To.  v.  Aasen,  10  N. 
D.  264,   86   NW  742. 

Oh. — Brlmson  v.  SUte,  63  Oh.  St. 
347.   58    NE   803. 

Wash. — ^Klng  County  Drain.  Dist. 
No.  1  T.  CostAlto,  63  Wash.  67,  101 
P  497. 

W.  Va. — State  v.  MlUer.  23  W.  Va. 
80L 

Wis. — ^Witter  V.  Lyon,  34  Wis. 
664;  State  v.  Giles,  10  Wis.  101. 

See  also  statutory  provisions: 
and  infra    Si   160-184. 

(al  Bi  Aifeaaaaa  a  Judgment  ad- 
judging a  witness  guilty  of  con- 
tempt for  refusing  to  answer  ques- 
tions put  to  him  is  reviewable  on 
certiorari  and  not  on  appeal.  Ex  p. 
Butt.  78  Ark.  282,  93  SW  992. 

[bl  Xn  OaUfomla  an  order  ad- 
lodging  one  guilty  of  contempt  is 
not  reviewable  by  appeal.  Oale  v. 
Tuolumne  County  Water  Co.,  169 
CStL  48.  146  P  632   (under  Code  Civ. 


Proc.  i   1222): 

-  -..   140,    --   -^ 


.,.  Peo.  V.  Kuhlman,  118 
Cal.  Uo.  60  P  882. 

[c]  The  Oolorado  ■tatnta  declar- 
ing that  judgments  and  orders  of  a 
court  made  in  cases  of  contempt 
shall  be  final  and  conclusive  haa  ref- 
erence only  to  the  extent  of  review 
and  not  to  the  mode,  as  by  writ  of 
error  or  otherwise.  Cooper  v.  Peo., 
13  Colo.  337,  373,  22  P  790,  6  L,RA 
430. 

[d]  3a  Ifnutana  a  review  ia  had  by 
a  writ  of  supervisory  control.  State 
V.  Fergus  County  Dlst.  Ct.,  61  Mont. 
195,    149   P  978. 

ex  State  Power  Co.  v.  Adams, 
191  Ala.  64,  67  S  838;  Pierce  v.  U.  S., 
37  App.  (D.  CJf  682;  Gompers  v. 
Buck's  Stove,  etc.,  Co.,  83  App.  (D. 
C.)  616;  Davis  v.  Davis,  188  Ga.  8, 
74  SB  830.  Bee  also  infra  ||  160- 
164. 

[a].  Thus  the  fact  that  the  trial 
court  incorporated  Its  decision  in 
contempt  proceedings  against  peti- 
tioner in  eminent  domain  proceed- 
ings in  the  Judgment  in  the  eminent 
domain  proceedings  does  not  justify 
the  court,  on  appeal  from  the  judg- 
ment, in  reviewing  the  contempt 
proceedings.  State  Power  Co.  v. 
Adams.   191  Ala.  64,    67   S   838. 

83.  OMtloratl  fenenklly  see  Cer- 
tiorari 11  C.  J.  p  80. 

64.  U.  S. — Gompers  v.  U.  3.,  233 
U.  S.  604,  34  set  693,  68  L.  ed.  1115, 
AnnCa8l916D  1044:. Elx  p.  Chetwood, 
166  U.  S.  443,  17  SCt  386,  41  L.  ed. 
782. 

_  Ala.— Covington  County  Revenue 
Bd.  V.  Merrill,  198  Ala.  621,  68  S 
971;  Ex  p.  Dickens,  162  Ala.  272,  277, 
60  S  218  [cit  Cycl;  Baston  v.  State, 
39   Ala.    651,   87  AmD   49. 

Ark. — Johnson  v.  State,  87  Ark. 
46,  112  SW  143,  18  L.RANS  619,  16 
AnnCas  531;  Ex  p.  Butt,  78  Ark.  262. 
93  SW  992;  Harrison  v.  State,  16 
Ark.    468. 

Cal. — Peo.  v.  I^atlraer,  160  Cal.  716, 
117  P  1061;  Button  v.  San  Francisco 
Super.  Ct.,  147  Cal.  166,  81  P  409 
(affidavit  insufficient  to  confer  juris- 
diction); Rogers  v.  San  Francisco 
Super.  Ct.,  146  Cal.  88,  78  P  344;  Mc- 
Clatchy  v.  Sacramento  County  Super. 
Ct„  118  Cal.  418,  51  P  686,  39  LRA 
691;  White  v.  San  Francisco  Super. 
Ct.,  110  OaL  60,  42  P  480;  In  re 
Shortrldge,  99  Cal.  626,  34  P  227.  37 
AmSR  78,  21  LRA  766;  Sayers  v. 
San  Francisco  Super.  Ct.,  84  Cal. 
642,  24  p.  296;  Tyler  v.  Connolly,  66 
Cal.  28,  2  P  414;  Mulr  v.  Contra 
CosU  County  Super.  Ct.,  68  Cal.  861; 
Peo.  V.  Dwlnelle,  29  Cal.  682;  Ex  p. 
Field,  1  Cal.  187;  Peo.  v.  Turner,  1 
CaL  162;  Abbott  v.  Abbott.  24  Cal.  A. 
476,    141    P   939. 

Iowa. — Jones  v.  Mould,  161  Iowa 
599,  132  NW  46;  Coutta  v.  Poweshiek 
County  Dlst.  (3t.,  149  Iowa  297,  128 
NW  362;  Wells  v.  Polk  County  Diat. 
Ct.,  126  Iowa  340,  102  NW  106;  State 
v.  Buchanan  County  Dlst.  Ct.,  84  Iowa 
167,  50  NW  677;  Currier  v.  Mueller, 
79  Iowa  316,  44  SW  565;  Ver  Strae- 
ten  V.  Lewis,  77  Iowa  130,  41  NW 
694;  Lindsay  v.  Clayton  Diet.  Ct.,  76 
Iowa  609,  39  NW  817;  Lutz  v.  Ayles- 
worth,  66  Iowa  629,  24  NW  245;  State 
v.  Myers,  44  Icrwsi  680;  State  v.  Pol- 
som,  34  Iowa  683;  State  v.  Dough- 
erty, 32  Iowa  261;  State  v.  Utlev,  13 
Iowa  593;  Dunham  v.  State.  6  Iowa 
246;  Skiff  V.  State.  2  Iowa  660; 
Bloomlngton  First  Cong.  Church  v. 
Muscatine.   2  Iowa  69. 


La.— State  v.  Judge  (Jlvll  Dlst.  JCU 
46  La.  Ann.  1260.  14  S  810,  40'irmSP 
282;  State  v.  Monroe,  41  La.  Ann.  814. 
6  S  539;  State  v.  Lasarus,  37  La  Ann. 
401;  State  v.  Judge  Crlm.  Dlst.  Ct.. 
32  La.  Ann.  1323. 

Mich. — Montgomery  v.  Muskegon 
Booming  Co.,  104  Mich.  411,  62  NW 
661. 

Minn. — State  y.  Leftwlch,  41  Mlnit 
42,  42  NW  698;  In  re  Fanning,  « 
Minn.  4.  41  NW  1076. 

Mo. — In  re  Clark.  208  Mo.  121,  lOS 
SW  990.    15    LRANS   389. 

Mont. — State  v.  Lewis,  etc.  County 
Dlst.  Ct.,  33  Mont  138,  82  P  789,  | 
AnnCas  762;  State  v.  Fourth  Judicial 
Dist  Ct.,  13  Mont.  847,  34  P  39;  In 
re  McKnlght,  11  Mont.  126,  27  P  836; 
28  AmSR  461. 

Nebr.— Hanlka  v.  State,  87  Nebr. 
845,  128  NW  626. 

Nev.— PhUllpB  V.  Welch,  1«  Nev. 
158. 

N.  J. — Hershenstein  v.-Hahn,  77  N; 
J.  L.  39,  71  A  106. 

N.  T.— .Peo.  v.  Forbes,  148  N.  T. 
219,  38  NB  303;  Peo.  v.  Kelly,  24  K 
Y.  74    24  HowPr  369;  Peo.  v.  Andrewq, 


134  App.  DIv.  32,  118  NTS  37  [a 
dism  196  N.  Y.  638  mem,  89  NE  91 
and  rev  on  other  grounds  197  N.  Y'. 


f 
63,  90  NE  847,  18  AnnCas  3171;  Mat- 
ter of  Teltelbaum,  84  Avp.  Dlv.  36L 
82  NTS  887  [mod  on  other  grounds 
185  N.  Y.  640  Mem,  77  NE  118> 
meml:  In  re  Hess,  48'Hun  688,  1  NTS 
811;  Peo.  y.  Donohue,  32  Hun  470? 
Peo.  V.  Sheriff,  89  Barb.  622;  Blrdsall 
v.  Phillips,  17  Wend.  464. 

N.  C— Ex  p.  Biggs,  64  N.  q.  8924 
State  V.  Mott,  49  N.  C.  449;  State  ▼. 
Woodfln,  27  N.  C.  199,  42  AmD  161-,    ' 

Pa. — Com.  v.  Newton,  1  Grant  418; 
In  re  Hummel!,  9  Watta  416. 

Porto  Rico. — Montalvo  v.  Nus^a,  30 
Porto  Rico  600;  Nunes  v.  Nussa.  14 
Porto  Rico  190. 

Tenn. — ^Warner  v.  State,  13  Lea  63. 

Utah. — Young  v.  Cannon,  8  Utak 
660.' 

Va. — Baltimore,  ete..  tl.  Oo.  ▼,! 
Wheeling,   13  Oratt.  (64  Va.)  40. 

Wis.— -Tallmadge  y.  Potter,  18  WW 
817;  Stokes  v.  Knarr,  11  Wis.  380. 

[a]  ThMta  belac  ao  provlaloa  for 
aiwaal  in  contempt  prooeedingB,  a 
conviction  for  contempt  can  only  ha 
reviewed  by  petition  in  error. 
Hanlka  v.  State,  87  Nebr.  846,  128 
NW  626;  Thompson  v.  Nelson.  I 
Nebr.    (Unoff.)    687,    98    NW   194. 

[b]  Xm  Xowa  contempt  proceedlnga 
may  be  reviewed  by  certiorari 
whether  the  accused  has  been  ac- 
quitted or  convicted.  Tuttle  v. 
Hutchison,  173  Iowa  603,  161  NW 
846;  Jones  v.  Mould.  161  Iowa  699, 
132   NW  46    (under  Code  {   4468).     ' 

[c]  Address  of  writ. — in  Iowa  a 
writ  of  certiorari  to  review  contempt 
proceedings  is  properly  addressed  to 
the  judge  and  not  to  the  court.  Tut- 
tle V.  HutchlnBon,  173  Iowa  603,  161 
NW   846. 

66.  State  v.  Smith.  101  Mo.  174, 
14    SW   108. 

68.  Chicago,  etc..  R.  Co.  v.  Toung, 
96  Kfo.  39,  8  SW  776;  Statev.  Moni- 
teau County  Ct.,  45  Mo.  A.  387. 

67.  Herald-Republican  Pub.  Co.  V. 
Lewis,  42  Utah  188,  129  P  624  (hold- 
ing that,  although  the  statute  allows 
a  certiorari  where  there  la  no  appeal^ 
whfre  the  supreme  court  allows  an 
application  for  certiorari  to  review  a 
conviction  for  contempt  to  be  filed 
at  a  time  when  an  appeal  might  have 
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iasne  if  the  eiror  eomplained  of  is  one  thst  can  be 
corrected  by  appeal;**  nor  will  it  lie  to  review  a 
motion  to  quash  proceedings  prior  to  final  deter- 
mination," or  to  reach  clerical  errors  in  the  war- 
rant of  commitment,'°  nor  where  the  questions  are 
moot  ones.^^  It  has  also  been  held  that  the  snffl- 
Aiemey  of  the  commitment  for  criminal  contempt  is 
not  reviewable  by  certiorari/'  but  there  is  author- 
ity to  the  contrary." 

{$  161]  8.  Habeas  Oorpns.  T]ie  use/.aitf 'pro- 
pnety-  of  habeas  cctrpus-^  to:  vexi^y.  don^i^lS;  ^xo- 
oee^jnge  iai?1j(Swl|er4  treJit"^  ui.this'.work.'*  ' 
'.  •'(('.16^  'i:  •nSfadainoK*  Tliis*  writ  as  a  means  of 
l^^e^' in 'cibiltempt  proceedings  is  elsewhere  treated 
in  this  work.^^ 

[$  163]  6.  ProMbitdon.  The  use  of  the  writ  of 
prohibition  with  respect  to  contempt  proceedings 
IS  elsewhere  treated  in  this  work.^" 

tf  164]  6.  Appeal  or  Writ  of ,  Error.  Whether 
contempt  proceedings,  reviewable  under  the  con- 
stitution or  statutory  provisions,"  may  be  reviewed 
by  appeal,  of  by  writ  of  error,  or  by  both,  depends 
on  the  constmction  of  the  particular  provision  of 
^w."    la  some  jurisdictions  contempt  proceedings 


axe  reviewable  by  a  higher  court  by  writ  of  eiron 
or  a  proceeding  in  the  nature  of  a  writ  of  error,'* 
which  lies  only  from  a  final  judgment.*"  Writs 
of  error  are  x>^<^i>U<''^7  appropriate  where  the 
question  for  review  concerns  fatal  defects  in  the 
record;*^  and  a  writ  of  error  rather  than  an  appeal 
is  held  to  be  the  proper  method  of  bringing  up  for 
review  judgments  in  strictly  criminal  contempts  as 
distinguished  from  those  in  civil  contempts,**  al- 
though it  has  been  held  that  a  mistake  consisting 
in  proceeding  by  appeal  when  writ  of  error  is  alone 
i^>propriate  may  be  waived  by  subseqsent  actions 
of  either  party.**  In  the  federal  courts  judgments 
in  criminal  contempt  proceedings  arei  reviewable 
only  by  writ  of  error,**  while  civil  contempt  pro- 
ceedii^  are  reviewable  by  appeal  only  and  not  by 
writ  of  error,**  unless  the  order  imposing  punish- 
ment is  punitive  in  character,**  or  it  seems,  unless 
it  appears  on  the  face  of  the  judgment  that  there 
has  been  an  abuse  of  discretion.*' 

[4  165]  0.  Piesentiition  and  Resexration  of 
Grounds  for  Seview.**  As  a  general  role  questions 
not  raised  in  the  trial  court  will  not  be  considered 
by  the  reviewing  court.**     Likewise,  the  appellate 


been  taken,  the  court  will  review  the 
proceedingrs,  it  being  the  policy  of  the 

coiiTt  to  enlttrpp  rathet  than  restrict 
Biich   rerrifflyj^ 

da.  white  V,  43 nn  Frnnclflco  Super. 
Ct..  IJO  cm.  60,  42  P  480:  Wltmer  v. 
Polk  County  Diet.  Ct.,  ISS  Iowa  «44, 
136  KW  113.  AnnCasieilD  212;  State 
V.  Second  Judicial  Dlat,  Ct„  14  Mont. 
396.  40  P  66;  In  re  Pinlselsteln,  13 
Mont.  425,  34  P  847;  Han  bury  V.  Bene- 
dict.  160  ADp.   liiv.    662.    146  NY3  44. 

69.  In  rt>  Smitti.  144  Mich.  39,  107 
NW   784, 

t&]  In  KloUffuL  a  writ  of  man- 
datnus  or  ctriiorari  will  not  be 
granted  to  review  a  motion  to  quash 
contempt  T'roceedin&B  prior  to  the 
flnal  dotcrinlnBtion  thereof.  In  re 
Toopcl.  139  Mich.  SB.  102  NW  869. 

70.  Walton  v.  Hobsoti,  146  Iowa 
703.   136   NW   806. 

71.  Ellis  V.  Peo.,  15  Colo.  A.  »41, 
G2  p  S33;  Dugane  v.  Smith,  140  Iowa 
674,    119   NW   73. 

.  iB]  Thnm  certiorari  vrlli  net  lie  to 
review  a  Judgment  Imposing  a  fine 
on  the  petitioner  for  contempt  where 
the  fine  has  been  paid,  and  the  set- 
ting aside  of  the  judgment  would  In 
no  way  benefit  him.  Bills  v.  Peo., 
%6  Oolp,  A.  341.  62  P  232. 

n.  Peo.  T.  Platsek,  133  App.  Dtv. 
ZS.  117  NTS  862. 

73.  Et  p.  Clark,  208  Mo.  121,  106 
BW  990,  16  LRANS  389  (holding  that 
the  adjudged  punishment  of  a  crimi- 
nal .contempt  is  a  Judgment  in  a 
criminal  case  from  which  no  appeal 
pr  writ  of  error  will  He,  but  the 
prooeedingrs  may  be  reviewed  on 
certiorari  or  habeas  corpus). 

74.  See  Habeas  Corpus  [31  Cyc 
8941.     . 

.    78.  See  Mandamus  [26  Cyc  228]. 
.    78.  See  Prohibition  [32  Cyc  610]. 

77.  See  supra  {  166. 

78.  See  statutory  and  constitu- 
tional provisions. 

[aj  b  Tln^liUa,  under  Code  (1904) 
I  4068,  providing,  that  to  a  judgment 
for  contempt  of  court,  other  than  for 
the  nonperformance  of  or  disobedi- 
ence to  a  Judgment,  a  writ  of  error 
shall  He,  a  writ  of  error  does  not 
lie  to  review  a  determination  adjudg- 
ing a  party  to  a  suit  guilty  of  violat- 
ing a  decree  entered  therein  made  to 
compel  obedience  thereto  In  a  pro- 
ceeding within  {  8768  subd  6,  au- 
Uiorlxlng  the  court  to  punish  sum- 
marily for  contempt  for  disobedience 
of  any  decree,  etc.  Forbes  v.  State 
Council  J.  O.  U.  A.  M.,  107  Va.  853. 
SO  SB  81.  See  also  supra  I  166:  Infra 
this  section;  and  generally  Appeal 
and  Error  SI  129-463. 
.    ft.   U.  S. — Bessette  v.  Conkey  Co., 


194  U.  S.  424,  24  SCt  S66.  48  L.  ed. 
997:  Merchants'  Stock,  etc^  Co.  v. 
Chicago  Bd.  of  Trade,  187  Fed.  898, 
109  CCA  230;  Clay  v.  Waters,  178 
Fed.  386,  101  CCA  646,  21  AqnCas 
897 

Colo. — ^In  re  Doherty,  37  Colo.  422, 
86  P  224;  In  re  Stidger,  37  Colo.  407, 
86  P  219;  Naturita  Canal,  etc.,  Co.  v. 
Poo.,  80  Colo.  407,  70  P  691;  Cooper 
v.  Peo.,  13  Colo.  887,  373,  22  P  790, 
6   liRA   430. 

Ga. — Hayden  v.  Phiniiy,  67  Qeu 
758. 

111.— Bx  p.  Smith,  117  111.  68.  7  NE 
683;  Stuart  V.  Peo.  4  111.  896;  Pear- 
sons V.  Jones,  170  111.  A.  84. 

Mass. — Hurley  v.  Com.,  188  Mass. 
443.   74   NB  877;  8  AnnCas  767. 

Nebr. — State  v.  Dodd,  99  Nebr.  800, 
157  NW  1010:  Gandy  v.  SUte,  13 
Nebr.  446.  14  NW  143. 

Oh. — State  v.  Davis,  18  Oh.  Clr.  Ct. 
479,  10  Oh.  Clr.  Dec.  208;  Butterfleld 
v.  O'Connor,  3  Oh.  Dec.  (Reprint)  34, 
2  WklyLGai   192. 

S.  D.— SUte  V.  Knight.  8  S.  D.  609, 
64  NW  412,  44  AmSR  809. 

Va. — Baltimore,  etc..  R.  Co.  ▼. 
Wheeling,   13  Oratt.   (64  Va.)   40. 

W.  Va. — Alderson  v.  Comrs.,  32  W. 
Va.  640,  9  SB  868,  26  AmSR  840,  6 
LRA  884;  State  v.  Irwin,  30  W.  Va. 
404,  4  SB  418. 

(a]  Thus  a  judgment  convicting  a 
witness  of  contempt  for  failing  to 
obey  a  subpoena,  his  witness  fees  not 
first  having  been  paid,  was  reversed 
on  writ  of  error.  Peo.  v.  Healey,  189 
111.  A.  363. 

[b]  Taat  wxtt  of  error." — ^An  or- 
der adjudging  one  in  contempt  for 
violating  an  injunction  may  be 
brought  to  the  supreme  court  on  a 
"fast  writ  of  error."  Hayden  v.  Phin- 
iry,   67  Ga.   758.     Fast  writ  of  error 

renerally     see     Appeal     and     Error 
t  27,  277. 

80.  See  cases  supra  note  79. 

81.  State  v.  Sweetland,  3  S.  D.  608, 
54  NW  416;  Ruhl  v.  Ruhl,  24  W.  Va. 
279. 

89.  U.  S. — In  re  (Thrlstensen  Xln- 
gineerlng  Co.,  194  U.  S.  468,  24  SCt 
729,  48  L.  ed.  1072;  Bessette  v.  Con- 
key  Co.,  194  U.  S.  324,  24  SCt  665,  48 
I*  ed.  997;  Merchants'  Stock,  etc.,  Co. 
V.  Chicago  Bd.  of  Trade.  187  Fed. 
398,  109  CK3A  230;  Clay  V.  Waters. 
178  Fed.  385,  101  CCA  646,  21  AnnCaS 
897;  Heller  v.  National  Waistband 
Co.    168  Fed.   249,   93  CCA  551. 

111. — Bonner  v.  Peo.,  40  III.  A.  628; 
De  Beukelaer  v.  Peo..   26  111.  A.   460. 

Mass. — ^Hurley  v.  Com.,  188  Mass. 
443.  74  NB  677,  8  AnnCas  767. 

Nebr. — Thompson  v.  Nelson,  4 
Nebr.    (TJnoft.)    687,   96  NW  194. 


S.  D.— State  t.  Knight.  8  S.  D.  609. 
64  NW  412,  44  AmSR  809. 

Va. — 'Baltimore,  etc.,  R.  Co.  v. 
Wheeling,  18  Qratt.  (64  Va.)  40. 

83.  Bonner  v.  Peo.,  40  111.  A.  $28: 
Dledrich  T.  Peo.,  87  III.  A.  604  [aff  141 
111.  666,  SO  NE  1088];  DeBeukelaer  v. 
Peo.,  26  111.  A.  460. 

84.  Grant  y.  U.  S..  227  U.  S.  74, 
33  SCt  190,  67  L.  ed.  428;  la  re 
Oompers.  40  App.  (D.  C.)  298. 

85.  Bx  p.  Heller,  214  U.  S.  601,  29 
SCt  698,  ^3  L.  ed.  1060;  Doyle  v. 
London  Guarantee,  etc.,  Co.,  204  U.  S. 
699,  27  SCt  313,  61  L.  ed.  641;  Hanlev 
V.  Pacific  Live  Stock  Co..  234  Fed. 
522,  148  CCA  288;  Freed  v.  Illinois 
Cent.  Trust  Co^216  Fed.  873,  132 
CCA  7;  Clay  v.  Waters,  178  Fed.  886, 
101  CCA  646,  21  AnnCas  897;  Heller 
V.  National  waistband  Co.,  168  Fed. 
249.  93  <X:A  661. 

88.  In  re  Merchants'  Stock,  etc, 
Co.,  223  U.  S.  639.  32  SCt  339.  66 
Li.  ed.  684;  In  re  (^hristensen  Bn^- 
neerlng  Co.,  194  U.  S.  468,  24  SCt 
729,  48  L.  ed.  1072. 

87.  In  re  Gompers,  40  App.  (D.  C) 
293. 

AbUM  of  dlscratloa  see  infra  I  169. 

88.  See  generally  Appeal  and  Error 
il  680-960. 

89.  U.  S. — Merchants'  Stock,  etc, 
Co.  V.  Chicago  Bd.  of  Trade,  201  Fed. 
20,  120  CCA  683;  Fairfield  v.  U.  S., 
146  Fed.  608.  76  CCA  690. 

Ga. — ^Brannon  v.  Central  Bank,  18 
Ga.  361. 

111.— Peo.  V.  Seymour,  272  lU.  295, 
111  NB  1008;  Mears  Slayton  X.umber 
Co.  V.  Cniicago  Dist.  Council  U.  B.  C 
&  J.  A..  16(ni.  A  887;  Franklin  Union 
No.  4  V.  Peo.,  121  111.  A  647  JafT  200 
111.  366.  77  NB  176.  110  AmSR  248.  4 
LRANS  1001];  O'NeU  v.  Peo..  118  IlL 
A.  196. 

Ind.— Ray  v.  State.  114  NE  866; 
Holler  V.  SUte,  182  Ind.  ?68,  106  NB 
864. 

•  Iowa.— Dermedy    v.    Jackson,    147 
Iowa  620.  126  NW  188. 

Mo. — ^Fiedler  ▼.  Bambrick  Bros. 
Constr.  Co..  178  SW  768  (constitu- 
tional question). 

N.  J. — In  re  Cheeseman.  49  N.  J.  L. 
116,  6  A  613.  60  AmR  696. 

N.  Y.— King  V.  Barnes,  113  N.  T. 
476.  .21  NB  182  [aft  51  Hun  550.  4 
NTS  247];  Park  v.  Park.  80  N.  T.  166: 
Peo.  V.  Tamsen,  IS  Misc.  384,  37  NTS 
407.  25  NTCivProc  141;  Oshinsky  v. 
Gottlieb.  84  NTS  871;  Wilson  v. 
Greig,  12  NTWklyDlg  73. 

Pa. — In  re  Williamson.  28  Pa.  9,  67 
AmD  374. 

S.  C. — State  V.  Nathans,  49  S.  C. 
199,  27  SB  62. 


Ftor  later 


I,  d«veiopm«Bts  and  chaDgMi  in  the  law  see  cumulative  AnnoUtlons,  same  title,  page  and  note  number. 


§§  165-167] 


CONTEMPT 


[13  C.  J]     MM> 


eout  will  not  T«vie«  questions  which  are  not  pre- 
served for  review  in  some  ppo|)er  manner,''  aa 
by  bill  of  exceptions,"  or  petition  in  error,**  or 
assignments  of  error.**  The  question  of  the  Jims' 
diction  of  the  court,  however,  may  be  raised  on 
appeal,  althongb  not  raised  in  the  trial  conrt.** 
Where  defendant  in  the  trial  court  is  denied  the 
right  of  objecting  to  the  jurisdiction  of  the  court, 
he  is  entitled  in  the  appellate  court  to  the  benefit 
of  all  preliminary  motions  which  he  could  properly 
have  made  in  the  court  below."  It  has  been  held 
that,  while  a  defendant  proceeded  against  for  con- 
tempt for  violation  of  a  decree  cannot  object  as 
for  a  misjoinder  where  all  the  parties  to  the  decree 
join  in  the  application  for  his  punishment,  yet  he 
may  object  on  appeal  to  a  joint  judgment  for  dam- 
ages in  a  lump  sum  in  favor  of  all  complainants 
where  their  interests  are  distinot.**  In  some  juris- 
dictions before  a  review  can  be  obtained  the  al- 
leged errors  committed  must  be  submitted  to  the 
trial'  court  by  a  motion  for  a  new  trial,"  but  this 
rule  does  not  apply  to  summary  proceedings  for 
contempt  committed  in  the  presence  of  the  court.** 
[(  166]  B.  Sapersedeas.**  Although  a  different 
role  prevails  in  some  jurisdictions,^  the  general  rule 
is  that  an  appeal  will  not  of  itself  stay  or  super* 
sede  the  judgmait  of  the  trial  court.*     A  bond 


must  be  given*  wUeh  will  be  construed  in  the  lighb 
of  the  ciremnstaaces,  its  puipoae,  and  the  st&tuie' 
authorizing  it.*  Statutes  allowing  a  supersedeas  or 
stay  of  any  appeal  judgment,  order,  or  decree 
which  conrniands  or  permits  some  act  to  be  done,  or 
which  is  of  a  nature  to  be  actively  enforced  against' 
the  party  affected,*  have  been  applied  in  contempt 
oasee.*  It  had  been  held  that  an  appellate  oourt 
cannot  suspend  a  sentence  for  conteihpt  to  allow 
an  appeal,^  although  the  application  was  made  both! 
before  and  after  the  sentence.*  Where  an  applica-> 
tion  for  attachment  to  compel  a  party  to  pay  ali-i 
mony  has  been  dismissed,  the  pending'  of  an  op^ 
peal  is  no  bar  to  a  second  and  similar  application 
for  attachment  to  compel  payment  of  alimony  ao- 
cming  after  the  dismissal  of  the  first  application.^ 

Subseanent  contomiit  U  stay  of  appeal  in  prfat* 
dpal  action.  Where  a  stay  of  proceedings  on  ap> 
peal  is  sought  because  defendant  committed  eon- 
tempt  of  court  since  the  jurisdiction  of  the  appel- 
late court  attached  on  appeal,  the  application  fo^ 
such  stay  must  be  made  to  the  court  in  which  the 
appeal  is  pending,  and  not  in  the  coort  from  whiok 
the  appeal  is  taken.^"  ^ 

[i  167]  £.  Kecord."  In  some  jurisdictions  thi) 
facts  constituting  the  contempt  must  be  set  out  in 
the  record.**    The  statement  eatered  of  record  hy 


Tenn. — State  v.  RagKhiaziti,  ISS 
Tenn.  560,  167  SW  689. 

Tex. — Barrla  v.  UcDade,  t  Tex.  ,A. 
Civ.  Ca3.  t  7»6. 

Wash. — Croft  v.  Croft,  77  Vash. 
620,  138  F  6. 

(a]  Thaa  defendant  in  contempt 
proceedinss  cannot  complain  on  an 
appeal  of  the  court's  failure  to  make 
llndlnss  therein,  .where,  at  the  time 
of  his  hearing  and  commttnient,  he 
did  not  request  any  flndlasa  or  except 
to  the  court's  failure  to  find.  Croft 
V.  Croft.  77  Wash.  620.  168  P  6. 

[b]  ItapUoitj  o<  lafomuttloa^-Ob- 
Jectlon  cbueglng  the  information  with 
duplicity  cannot  be  raised  for  the 
Orst  time  on  appeal.  O'Neil  v.  Peo., 
lis   111.  A.   Its. 

(el  Wbm  of  obJeottoB^'  Objections 
to  affldaTita  in  contempt  prooeedinss 
should  be  made  when  the  afBdavits 
are  ottered,  and  objection  at  the  close 
of  the  trial  is  too  late.  Franklin 
Union  No.  4  V.  Peo^l21  111.  A.  647 
[air  226  ni.  3SS,  77  NB  176,  110  AmSR 
Z48,  4  L.RANS  10011. 

SO.  See  cases  infra  this  and  notes 
>2-94. 

[a]  Tor  asampl*  (1)  the  denial 
of  a  motion  to  dismiss  a  rule  to 
show  cause  why  defendant  should 
not  be  pnnlshed  for  oontempt  be- 
oaase  of  InsufiBcency  of  the  informa- 
tion will  not  be  reviewed  where  the 
record  dtselosej  no  reasons  stated 
to  support  the  motion.  Davis  v. 
State,  178  Ind.  682,  »S  NE!  425.  (2) 
VThere  nui  order  for  ImprisonmMtt 
Imposed  in  case  of  failure  to  pay  a 
fine  for  civil  oontempt  did  not  limit 
the  durat^n  of  the  imprisonment, 
the  question  will  not  be  considered 
on  appeal  unless  raised  by  the  party 
so  sentenced.  Matter  of  Westmin- 
ster Realty  Corp.,  128  App.  Div,  707, 
108  NTS  651. 

an.  Miles  V.  State;  74  Nebr.  684, 
106  NW  SOI. 

Bin  of  sxeeptloBs  nBerallv  see 
Appeal  and  Error  4  17fi6  et  seq. 

M.     Thonipson   v.   Nelson,   4   Nebr. 

iVnoff.)-   6877   96    NW    194;    State    v. 
Illler.  28  W.  Va.  801. 
Veitttflm    la    enrov    caBemUy    see 
Appeal  and  Krror  i  1098  et  seq. 

03.  In  re  Grove,  180  Fed.  62,  108 
CCA  416  (holdlne  that,  oti  a  writ 
of  error  to  review  a  Judnment  for 
contempt,  onlv  such  questions  as  are 
presented  In  the  assignments  of  error 
based   on  defects   in   the  record  oan 

be  reviewed).  

Aostflfiunsiits    of     error     .^ 
aee  Appeal  and  Brror  ||  1 461-1 68i 


04.  Peo.  V.  WelKley,  16S  BL  491, 
40  NE  800. 

06.  State  V.  Boot,  6  N..  D.  487. 
67  NW  690,  57  AmSR  668. 

86.  In  re  Hoover,  44  Utah  476, 
141  P  161. 

(7.  Zimmerman  v.  State*  46  Nebr. 
IS,  64  KW  876.  ^  , 

Kotloa  for  new  trial  rensrally  see 


Appeal  and  Error  |  849  et  seq. 

[a]  SnOgruat  ii  a  nausary  vro- 
omafnt  for  contempt  in  facie  curiee, 
where  no  complaint  Is  filed,  no  evi- 
dence Is  taken,  v>d  no  trial  had. 
may  be  reviewed  on  the  record  made 
therein,  without  filing  a  motion  for 
a  new  trial.  Crites  v.  State,  74  Nebr. 
687.   105   NW   469. 

oa  Crites  V.  State,  74  Nebr.  687, 
106  NW  469  (holding  that  a  judg- 
ment in  summary  proceedings  for 
contempt  in  the  presence  of  the 
court,  where  no  complaint  is  filed, 
no  evidence  taken,  and  no  trial  had, 
may  bo  reviewed  without  a  motion 
for  a  new  trial). 

00.  SnoMrsedeas  fenerally  see  Ap- 
peal and  Error  |  1891  et  seq. 

1.  Foster  V.  ataar,  148  111.  A. 
491  (holding  that  an  appeal  from  a 
decree  punishing  for  contempt  oper- 
ates as  a  supersedeas  and  strips  the 
court,  until  the  appeal  Is  disposed 
of,  of  the  power  to  proceed  to  pun- 
ishment). 

a.  Ark.— Meeks  v.  State,  80  Ark. 
579,  98  SW  878. 

Ind. — ^Wblttem  v.  State.  36  Ind. 
196. 

Oh. — Steube  v.  State.  3  Oh.  Cir.  Ct. 
883.  2  Oh.  Cir.  tMc.  216. 

S.  C. — State  V.  Barnett,  98  8.  C 
422.   82  SB  796. 

^  Ont. — Gamble  v.  Howland,  8  Orant 
Ch.  IV.  C.)  281. 

[a]  flood  oasse  must  bo  abown 
to  have  execution  suspended.  The 
mere  pendency  of  the  petition  in 
error  to  reverse  the  judgment  of  the 
trial  court  is  not  suffl^ent  ground. 
Steube  v.  StaM,  3  Oh.  Cir.  Ct.  383. 
2  Oh.  Cir.  Dec.  216. 

a.  V.  8. — Fischer  v.  Hayes,  7  Fed. 
96,    19   Blatchf.    184. 

Cal. — Ex  p.  Clancy,  90  Cal.  S63, 
27  P  411.  >. 

Mo.— Chicago,  etc  ItliCo.  v.  CHlder- 
sleeve.  166  Bfo.  A.    870.  147  SW  886. 

Or. — In  re  Vinton.  66  Or.  422,  132 
P   1165. 

Philippine. — Replde  v.  Sweeney.  8 
Philippine  738:  Enriques  v.  Ambler, 
I  Philippine  137. 

Wash. — State  v.  King  County 
super.  Ct..  2S  Wash.  S90,  68  P  1051. 


4.  Muscatine  County  v.  OlIveK 
159  Iowa  417,  139  NW  1105  (holdini 
that  a  supersedeas  bond  to  stay  S 
judgment  for  oontempt  provtolne 
that  the  i»'lnctpal  should  "appeac 
and  submit  to"  the  judgment  of  thQ 
court  was  equivalent  to  the  words 
"appear  and  abide  by"  and  secured 
the  payment  of  the  fine,  costs,  and 
attorney's  fees  assessed  against  the 
principal).  And  see  State  v.  Kin; 
County  Super.  Ct.,  71  Wash.  495, 
128  P  1077  (holding  that  an  appeaf 
from  an  order  committing  a  party 
for  contempt  for  refusing  to  comply 
with  a  judgment  directing  him  t6 
deliver  certain  certificates  of  stock 
was  in  effect  a  supersedeas  of  tha 
original  Judgment,  although  in  th* 
nature  of  ball,  and  was  not  ^coes- 
slve,  where  the  amount  of  the  tiond 
was  not  greater  than  the  value  of 
the  stock). 

[a]  Breaoh  of  bond. — Where  an 
appeal  bond  was  conditioned  on  the 
surrender  to  the  sheriff  within  ten 
days  after  afllrmanoe,  the  surrender 
to  the  sheriff  within  ten  days  after 
a  rehearing  was  refused  was  not 
within  the  conditions  of  the  bond. 
Klein  V.  Boyd,  169  III.  326,  48  NB 
476    [aff   67   111.  A.   165]. 

5.  See  Appeal   and   Error   I   1400; 
0.    State    V.    King    County    Supen 

Ct.,  28  Wash.  590.  68  P  1051  (the 
judgment  fining  relator  for  contempt 
and  ordering  him  to  be  committed 
until  the  fine  shall  be  paid). 

7.  Reg.  V.  ElUa,  32  N  B.  661.  But 
see  Oopeland-Chatterson  Co..- Ltd.  v. 
Business  Systems  Co.,  Ltd.,  16  Ont> 
U  481,  11  OntWR  762  (where  the 
appellate  court  granted  a  stay  of 
execution  pending  appeal  from  a 
judgment  oi  contempt  in  a  dvU  pro- 
ceeding). 

a.     Reg.    V.   EUia    82   N.   B.    561,  . 

0.  state  V.  McClinton,  17  Wash, 
46,  48   P  740.   See  Divorce. 

10.  Van  Ordei.  v.  Van  Orden,  27 
App.  Dlv.  136.  BO  NTS  184.  See 
generally  Anpeal  and  Error  i  1409.- 

11.  Beoord  on  aopsal  generally 
see  Appeal  and  Error  |  lOlr  et  seq. 

18.  Ark.— Ex  p.  Chastaln,  94  Ark. 
568,    127    SW   973. 

Cal. — Otis  V.  Los  Angeles  8upe>. 
Ct.    148    Cal.    129,    82    P   8B3. 

Qa. — Tolleson  v.  People's  Sav. 
Bank.  86  Oa.  171.  11  SB  699;  Qnnn 
V.    Calhonn,    61    Ga.    501. 

111. — RawBon  v.  Rawson,  36  111.  A. 
506. 

Ind. —  Beck  v.   State,  72  Ind.  260. 

Iowa.— State     v.     Taylor    CJounty 
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[§§  167-168 


the  lower  oonrt  of  the  facts  oonstitiitmg  the  eon- 
tempt  will  be  taken  as  trne  by  the  appellate  eourt," 
although  it  has  been  held  that  in  a  summary  pro- 
ceeding for  direct  contempt  for  false  swearing,  the 
record  should  disclose  that  the  court  knew  or  could 
know  that  the  testimony  was  false.'''  Where  the 
Statute  requires  a  verified  chaise  setting  forth  the 
facts  constituting  the  contempt,  the  ▼erifled  charge 
IB  a  part  of  the  record  without  being  so  made  by  the 
bill  of  exceptions.^'  In  cases  of  direct  contempt 
committed  in  the  presence  of  the  court,  it  has  been 
hiBld  that  the  journal  entry  showing  the  summary 
eharacter  of  the  proceeding  constitutes  the  full 
record  on  appeal"  In  some  jurisdictions  the  rec- 
ord on  appeal  in  civil  contempts  must  show  that 
there  had  been  an  adjudication,  that  defendant  had 
opmmittod  the  acts  complained  of,  and  that  plain- 


tiff's rights  had  been  impaired  by  his  acts." 

[i  168]  F.  Scope  and  Extent  of  Beview^*— 1.  In 
CteneraL  As  a  general  rule,  a  reviewing  court  in 
contempt  proceedings  will  not  consider  pure  ques- 
tions of  fact,"  although  it  has  been  held  that  the 
findings  by  the  lower  court  in  contempt  proceed- 
ings aae  not  conclusive  on  appeal,^  but  that  the 
appellate  court  will  give. the  same  force  to  the  trial 
court's  findings  in  oases  of  contempt  as  in  other 
cases  where  there  is  a  conflict  in  the  evidence,*' 
and  that  where  there  is  evidence  tending  to  show 
the  guilt  of  defendant  a  finding  of  gn^lty  will  not 
be  reviewed.**  The  court,  however,  may  determine 
whether  the  alleged  contemptuous  condnct  consti- 
tutes a  contempt  in  law.**  An  exception  to  the 
general  rule  has  been  made  in  chancery  proceedings 
to  punish  for  the  violation  of  an  injunction,  and 


Dist.  Ct..  124  Iowa  187.  99  NW  712: 
DorK>A  V.  Oraaser,  76  Iowa  166,  40 
NW  697;  State  v.  Dougberty,  32 
Iowa  261;  Stat«  v.  Utley,  13  Iowa 
«S<:  Skis  V.  St«,t*^  2  Iowa  650. 

Uo.— ^trother  v.  State,  1  Mo.  772. 

Nebp..^rlteB  v.  State.  74  Nebr. 
S87,  106  NW  469;  Wilooz  v.  State, 
46  Nebr.  402,  64  NW  1072:  Osden  v. 
SUte,  2  Nebr.  (UnoS.)  886,  92  NW 
SOI. 

Ota-T-Hunt  T.  State,  27  Oh.  Clr.  Ct. 
16. 

>  [aj  SeMMB  tot  zvlA. — "It  is  ab- 
dblutely  nepessary  for  the  preserva- 
tion of  the  liberties  of  the  citisen 
that,  in  recoMlntr  the  conviction,  the 

tourt  shall  state  the  facts  showing 
he,  contempt  charged.  It  is  not 
sumclent  to  state  in  a  general  way 
the  conclusions  of  fact  on  which  the 
conviction  is  based.  The  facts  them- 
selves must  be  stated,  from  which 
the  reviewing  court  can  see  that  the 
UlUraate  fact  of  guilt  is  properly 
ana  Justly,  found."  Crltes  v.  State, 
14  Nebr.  887,  691.  105  NW  469. 
.  [b]  A  mara  raoltal,  In  the  xeoord 
cm  appeal  from  a  summary  convic- 
tion of.  contempt,  that  defendant  is 
•llilty  of  contempt  and  Insolent  be- 
havior and  is  In  contempt  of  court, 
where  the  record  does  not  warrant 
kuch '  recital  Is  Insufficient  to  show 
that '  the  offense  was  in  fact  com- 
mitted. Crltes  v.  State,  ^74  Nebr. 
|87,    lOB    NW   4«9.  • 

[e]  '  Baooxd  of  a  covftoUoa  of  eon- 
tampt  In  facia  cnxio  is  insufficient 
unless  It  shows  that  the  offense  was 
committed,  by  setting  forth  the  facts 
constituting  the  offense.  Ogden  v. 
State.  2  Nebr.  (Unoff.)  886,  93  IfW 
202. 

td}  Where  the  jvAgmant  did  not 
0»ta  the  facts  constituting  the  con- 
tempt,.  defendant  should  have  asked 
the  court  to  recite  the  facts  in  the 
Judgment  so  that  in  case  of  refusal 
the.  facts  could  have  been  brought 
Into  the  record  by  bill  of  exceptions, 
and  having  failed  so  to  do  the  valid- 
ity of  the  judgment  cannot  be  re- 
viewed on  certiorari.  Ex  p.  Chastain, 
94   Ark.    B58.    127    RW    973. 

[el  Xffeot  of  stipulation.— A  stip- 
ulation, in  aid  of  a  writ  of  error 
to  review  a  judgment  In  a  contempt 

?iroeeeding,  that  the  papers  men- 
loned  therein  should  "constitute  the 
record"  on  the  writ  of  error  In  con- 
nection -with  the  certificate  of  the 
clerk  that  the  printed  volume  was  a 
true  and  faithful  copy  of  the  orig- 
inal pleas  and  proceedings  In  the 
case  as  per  the  stipulations  of  the 
counsel  was  sufficient  to  take  the 
place  of  a  bill  of  exceptions.  In  re 
Grove.   180   Fed.    62.   103  CCA  416. 

[f  I  Ihider  a  statute  requiring  the 
eivfdence  In  the  proceeding  to  be  In 
writing  and  filed,  the  writ  of  injunc- 
tion disobeyed  Is  not  Included.  Jor- 
dan v.  Wapello  County  Clr.  Ct.,  69 
Iowa   177.    28    NW   B48. 

[g]  Wliaia  tha  xaooxA  Showisa  a 
oonvanlnff  oraar  of  the  court  for 
(he  term  at  which  contempt  pro- 
oeedlngrs  were  had  for  failure  to  pay 


temporary  allowance  ordered  in  a 
suit  for  separate  maintenance  and 
It  was  conceded  that  the  decree  for 
the  allowance  had  been  entered,  the 
fact  that  the  record  did  not  show 
the  convening  order  for  the  term  at 
which  the  decree  for  the  allowance 
had  been  entered  was  immaterial  on 
appeal  from  the  judgment  holding 
the  appellant  in  contempt.  MacKen- 
zle  V.  MacKenzie,  288  111.  616,  87 
NK  848. 

[h]  In  Iowa  a  failure  to  preserve 
a  statement  of  the  facts  on  which 
the  order  was  granted  will  not  be 
fatal,  where  the  facts  of  the  con- 
tempt were  at  the  time  taken  down 
by  a  shorthand  reporter  and  after- 
ward flied.  Brown  v.  Powers,  (Iowa) 
134  NW  78;  Small  v.  Wakefield,  84 
Iowa  538.  Bl  NW  .25;  LutB  v.  Ayles- 
worth,    66    Iowa    629,    24    NW    245. 

13.  Holman  v.  State,  106  Ind.  613, 
5  NB  566;  Mahoney  v.  State,  <3 3  Ind. 
A.  665,  72  NB  151,  104  AmSR  276: 
Brown  V.  Powers,  (Iowa)  134  NW 
73. 

14.  Peo.   V.   Stone.   181   111.  A.   476. 

15.  Stewart  v.  States  140  Ind.  7, 
39  NB  508. 

le.  state  V.  Anders,  64  Kan.  742, 
68    P    668.  ,         ^, 

17.  Dalle?  V.  Penton.  47  App.  Dir. 
418,  62  NTS  337,  .7  NTAnnCas  222 
(under  Code  Civ.  Proc.  |  2281). 

18.  See  generally  Appeal  and  Er- 
ror  §    2536   et   seq.  _   . 

19.  U.  S.— Scorlc  V.  V.  S.,  217  Fed. 
871,  123  CCA  681:  Schwarts  v.  V.  S., 
217  Fed.  866,  138  CCA  676:  Mer- 
chants' Stock,  etc.,  Co.  V.  Chicago 
Bd.  of  Trade,  201  Fed.  20,  120  CCA 
582;  In  re  Orove,  180  Fed.  62,  102 
CCA  416. 

Cal. — Strain  v.  l.os  Angeles  Stiper. 
Ct.,  168  Cal.  216,  142  P  62,  AnnCas 
1915D    702. 

D.  C— Pierce  v.  U.  S.,  87  App.  582. 

Fla. — Capehart  v.  Milton,  63  Fla 
3S1,   58    S   845. 

Ga. — Mormand  v.  Carlisle,  131  Ga. 
493,  62  SB  705;  Smith  v.  COok,  39 
Ga.    191. 

111.— Peo.  V.  Clark,'268  111.  156,  108 
NE  994,  AnnCasl916D  78B. 

Kan. — State  v.  Ilgner,  81  Kan.  203, 
105  P  14;  In  re  Pryor,  18  Kan.  72, 
26    AmR    747. 

Ky.— Gordon  v.  Com.,  141  Ky.  461, 
133  SW  206;  Turner  v.  Com..  2  Mete. 
619;  Biokley  v.  Com.,  2  J.  .T.  Ma^sh. 
572;  Fechter  v.  Hays,  4  KyL  217; 
Urton  v.  Downey,  3  KyL.  692.  11  Ky. 
Op.   664. 

La. — State  v.  Houston,  40  La.  Ann. 
434,  4  S   131. 

Mich.— In  re  McHugh,  162  Mich. 
606,   116   1*W  459. 

N.  T. — Holly  Mfg.  (3o.  v.  Venner, 
143   N.   Y.    639.   37   NB   648. 

N.  C— Mocksvllle  Lodge  No.  184 
A.  F.  &  A.  ^v.  Gibbs,  159  N.  C.  66, 
74  SB  748;  Wben  v.  Green,  ISO  N.  C. 
678,  41  SB  784;  In  re  Deaton,  106  N. 
C.  59,  11  SB  244;  Young  v.  Rollins, 
90  N.  C.  126. 

Okl. — Burke  V.  Terr.,  2  Okl.  499,  27 
P   829. 

Or. — State  V.  McKinnon,  8  Or.  487. 


Wash. — State  v.  Buddresa,  63 
Wash.    26,    114   F    879. 

Ont. — Young  v.  Saylor,  23  Ont. 
618  [app  dlsm  20  Ont.  A.  645];  In 
re   Clarke,    7   TJ.   C.    Q.   B.    223. 

[a]  Thna,  where  on  rule  nisi  by 
the  county  judge  for  an  administra- 
tor to  show  cause  why  he  should 
not  be  punished  for  contempt  for 
failure  to  pay  certain  money  the  an- 
swer alleges  that  he  had  no  funds 
to  pay  the  order,  and  the  county 
judge  after  examining  his  accounts 
discharges  him  from  the  rule,  and 
the  circuit  court  on  appeal  sustains 
Its  action,  the  supreme  court  will 
not  reverse  the  action.  Capehart  v. 
Milton,    63   Fla.    281,   68   S   846. 

[b]  Whsca  daorea  aataiad  on  da- 
flanlf,'— A  judgment  convicting  one 
of  contempt  In  violating  an  injunc- 
tion rendered  by  default  cannot  be 
questioned  on  appeal  on  the  ground 
that  the  judgment  was  based  on  in- 
sufficient evidence.  Peo.  v.  Clark, 
268  111.  156,  108  NES  994,  AnnCaa 
1916D    786. 

[c]  Wliais  tha  fhcts  rasttaA 
showed  Jntisdlotlon  sua  aza  siiS» 
dent  in  law  to  constitute  contempt, 
further  Inquiry  will  not  be  made  on 
appeal.  State  v.  Buddress,  62  Wash. 
28,   114   P  879. 

[d]  Ja  Wisconsin,  an  appeal  from 
an  order-  In  a  civil  proceeding  to 
punish  for  contempt  for  violating  an 
order  of  court,  within  the  Jurisdic- 
tion of  the  court  granting  it,  brings 
up '  for  review  only  the  que.itlon 
whether  the  order  has  been  violated. 
Vllter  Mfg.  Co.  v.  Humphrey.  132 
Wis.  687,  112  NW  1095,  IS  LRANS 
591, 

flO.  Keenhold  v.  Dudley,  (Iowa) 
181  NW  1076  [foil  Cheadfe  v.  Rob- 
erts, 160  Iowa  639,  130  NW'  368]. 

ai.  Ex  p.  Winn,  106  Ark.  190,  150 
SW    399. 

[ai  The  trial  oonzt's  flndinffs  on 
ooBfllctlaff  testimony  In  contempt 
proceedings  are  entitled  to  weight, 
especially  where  the  testimony  is 
equally  balanced  or  where  there  is 
reasonable  ground  for  different  find- 
ings. Sawyer  v.  Hutchinson,  149 
Iowa  93.  127  NW  1089. 

aa.  Oates  V.  U.  S.,  233  Fed.  201, 
147  CCA  207:  Murphy  v.  Wright,  167 
Iowa  76,  148  NW  986;  Carr  v.  Van 
Buren  County  Diet.  Ct.,  147  Iowa 
683,  126  NW  791,  AnnCasl913D  378; 
Russell  V.  Anderson,  141  Iowa  638, 
120  NW  89. 

as.  tr.  S. — ^Merchants'  Stock,  etc. 
Co.  V.  Chicago  Bd.  of  Trade,  201  Fed. 
20,  120  (TCA  582. 

Ark. — Ex  p.  Winn,  106  Arit  190, 
160  SW   399. 

Fla, — Ex  p.  Senior,  37  Fla.  1,  18 
S   652,   32  LRA  133. 

Ill.^^Bx  p.  Thatcher,  7  lU.   167. 

Iowa. — Wells  v.  Polk  County  Dlat. 
Ct,  126  Iowa  340.  102  NW  106:  State 
V.  Seaton,   61  Iowa  563.  16  NW  726. 

Kan. — In  re  Pryor,  18  Kan.  72,  26 
AmR  747. 

Ky. — Gordon  v.  Com.,  141  Ky.  461, 
133  SW  206;  Eldge  v.  Com.,  139  Ky. 
262,    129    SW   591;    Com.    v.    Rlchard- 


FV)r  later  oasaa,  davalogmanta  and  oliancas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  court  in  gnch  case  will  look  to  the  merits  as 
disclosed  by  the  facts,"  although  even  in  these 
cases  the  decision  of  the  lower  court  will  not  be 
disturbed  if  there  is  reasonable  evidence  to  support 
the  judgment;^  and  according  to  some  authorities 
the  decision  of  .the  lower  court  adjud^ng  a  party 
guilty  of  contempt  in  violating  an  injunction  will 
not  be  disturbed  on  appeal  unless  the  evidence  con- 
vinces the  court  oa  appeal  beyond  a  reasonable 
doubt  that  he  is  not  guilty.'"  Another  exception  to 
the  rule  has  been  made  with  reference  to  appeals 
to  the  superior  court  from  a  court  of  inferior  juris- 
diction "  especially  in  case  of  civil  contempts.** 

Mere  iiregiilaxitiea  are  not  reviewable  on  error* 
wbere  the  court  acts  within  its  jurisdiction.^ 

Propriety  of  order.  While  there  is  some  authority 
to  the  contrary,'*  it  is  generally  held  that,  on  ap- 
peal from  an  order  punishing  for  contempt  for  dis- 
obeying an  order  of  court,  the  propriety  of  such 
order  cannot  be  questioned,'*  only  in  so  far  as  it 

■on.  ISC  Ky.  899,  lit  SW  147:  Reb- 
han  V.  Puhrtnan,  139  Ky.  418,  SO  SW 
976,    21    KyL.   17. 

Me^ — Bradley  v.  Veazle,  47  Me.   86. 

N.  T. — Peo.  V.  La  Fetra,  171  App. 
Dlv.  289,  167  NTS  J86;  In  re  Blu- 
menthal,  22  Misa  704.  60  NTS  49 
[aff  22  Misc.  784,  48  NTS  11011. 

•N.  C. — Green  v.  Green,  180  N.  C. 
678,  41  SB  784;  Ex  p.  Summers,  27 
N    C   149. 

'  Tex. — ^Bx  p.  West,  60  Tex.  Cr.  486, 
132  SW  339. 

[a]  Tha  m^ltmiat  court  mnat 
pass  on  the  onaartlon  whether  the 
acts  committed  constitute  a  legal 
contempt.  Wells  v.  Polk  County 
Dlst.  Ct,  126  Iowa  S40,  102  NW  106. 

a*.  Oehler  v.  L«vy,  266  111.  178, 
99  KB  912:  Peo.  v.  Dlederlch,  141  JIL 
66S.   30  NE  1038. 

as.  State  V.  Massey,  10  N.  D.  164, 
86  NW  226. 

ra]  Tba  Ucli  oliar>ot«r  mUI  Ola- 
ttn(«lBliad  pontlon  of  OafMUUnts  in 
an  equity  suit  who  have  been  ad- 
ludg^ed  KUilty  of  criminal  contempt 
of  court  for  disobeying  a  previous 
order  restraining  them  from  aiding 
in  the  prosecution  of  a  boycott  can- 
not be  considered  as  a  reaaon  for  re- 
versing the  contempt  order  on  an  ap- 
peal. Such  matters  are  for  the  con- 
sideration of  the  pardoning  power. 
Gompers  v.  Buck's  Stove,  etc,  Co.,  38 
App.    (D.   C.)    616. 

98.  State  v.  Eirickson,  66  Wash. 
839.  120  P   104. 

27.  In  re  Deaton,  106  N.  C.  59,  11 
SB  244  (holding  that,  on  an  appeal 
from  a  lower  court  to  the  superior 
court,  it  is  the  duty  of  the  superior 
court  judge  to  review  the  facts  and 
the  law,  and  In  his  discretion  he  can 
hear  additional  testimony  orally  or 
by  affidavits). 

98.  Owsley  v.  Illinois  Cent.  Trust 
Co..    188   in.  A.   626. 

39.     See   infra  I   170. 

30^     See   infra   I   172. 

31.  Berkson  v.  Peo„  164  III.  81, 
39  NB  1079;  Peo.  v.  Cohen,  163  III. 
A.    115. 

33.  Peo.  V.  Rochester,  etc.,  R.  Co., 
76  N.  T.  294;  Clark  v.  Blninger.  76 
N.  T.  844;  Osterhoudt  v.  Prudential 
Ins.  Co..  159  App.  Dlv.  291,  144  NTS 
193  tafr  211  N.  T.  547  mem,  105  NB 
1092  mem]:  In  re  Bornemann,  6 
App.  Dlv.  624,  39  NTS  686;  Myers 
V.  Trimble,  3  E.  D.  Smith  (N.  T.J 
607;  Grimm  v.  Grimm,  1  E.  D.  Smith 
(N.  T.)  190;  Peo.  V.  Brower,  4  Paige 
(N.  T.)  406;  Gamble  v.  Howland,  3 
Grant  Ch.    (U.  C.)   281. 

[a]  Thus,  a  party  who  refused  to 
obey  an  order  of  court  directing  him 
to  deliver  certain  property  to  a  re- 
ceiver could  not  defeat  contempt 
proceedings  by  contesting  tha  right 
of  the  receiver  to  the  possession  of 
such  property  which  was  adjudicated 
by  the  order  from  which  he  did  not 
appeal.  X,awson  v.  Tyler,  98  App. 
Dlv.   10^0   NTS  188. 

[b]  triMtlMr  th*  order  Turn  bean 


can  be  shown  to  be  absolutely  void."* 

[i  169]  2.  Discretion  of  Trial  Oonrt.**  Sin<ie 
punishment  for  contempt  rests  in  the  sound  disezfl- 
tion  of  the  trial  court  in  the  absence  of  legfJ  re- 
striction,'" where  the  court  has  jurisdiction  in  oott- 
tempt  proceedings  the  judgment  will  not  be  disturbed 
unless  such  discretion  has  been  grossly  abused,**  afs 
for  example  where  the  court  refused  to  commit  jn 
person  who  violated  an  injunction,''  or  allowed  ju- 
dicial notice  that  defendant  had  been  guilty  (^ 
another  contempt  of  the  same  court  to  iufluoiOB 
its  judgrment."*  ( 

[$  170]  3.  Harmless  Error."*  Any  irregularititgi 
in  the  proceedings,  or  errors  of  judgment  on  the 
port  of  the  trial  court,  which  do  not  affect  the  sub- 
stantial rights  of  defendant  ordinarily  wUl  not  bie 
considered  on  review.** 

[$  171]  4.  PreAnmptioiis.**  Where  the  jurisii*- 
tion  of  the  court  sufficiently  appears,**  the  general 
rule  is  that  every  intendment  will  be  made  in  favor 


violated  is  the  only  question  for  re- 
view on  an  appeal  from  an  order  in 
a  civil  proceeding  to  punish  for  con- 
tempt for  violating  an  order  of  court 
within  the  jurisdiction  of  the  court 
granting  it.  Vilter  Mfg.  Co.  v. 
Humphrey,  132  Wis.  687,  112  NW 
1095,    13    LRANS    691. 

[ci  The  corrsotnaas  of  aa  order 
which  the  court  had  jurisdiction  to 
pronounce  if  not  appealed  from  can- 
not be  inquired  Into  as  a  ground 
for  reversing  a  subsequent  order  to 
commit  defendant  for  contenipt  for 
disobeying  the  prior  order.  Peo.  v. 
Brower,   4   Paige    (N.   T.)    406. 

38.  Lytle  v.  Galveston,  etc.,  R.  Co., 
41   Tex.   Civ.   A.  112,  90  SW  816. 

84.  See  generally  Appeal  and  Er- 
ror I  2763  et  seq. 

88.  See  supra  I  138;  and  cases 
infra  n9te   38. 

38.  Ala. — Wyatt  v.  Magee,  8  Ala. 
94. 

Conn. — William  Rogers  Mfg.  Co.  v. 
Rogers,   38  Conn.  121. 

Oa. — Warner  v.  Martin,  124  Oa 
387,  52  SB  446,  4  AnnCas  ISO;  Wake- 
field V.  Moore,  65  Ga.  268;  Tucker  v. 
Keen,  60  Oa.  410:  Thweatt  v.  Gam- 
mell,  56  Ga.  98;  Williams  v.  tiump- 
kin,  63  Ga.  200;  Remley  v.  De  Wall, 
41  Ga.  466;  Howard  v.  Durand.  36 
Ga.  848,  91  AmD  767;  Cabot  v.  Tar- 
borough,  27  Ga.  476;  Ray  v.  Bills. 
17  Ga.  A.  423.  87  SB  608:  Connerat 
v.   Atlanta,  7  Ga.  A.   589.  67  SB  691. 

111.— Hake  v.  Peo..  230  III.  174,  82 
NB  661:  Clark  v.  Peo.,  1  111.  340.  12 
AmD  177;  Peo.  v.  Buconlch.  199  III. 
A.   410;   Peo.  v.  Kiser.   161   111.  A.   6. 

Ind. — Brown  v.  Brown,  4  Ind.  627, 
68   AmD   441. 

Iowa. — Carr  v.  "Van  Buren  County 
Diet.  Ct.,  147  Iowa  668,  126  NW  791, 
AnnCasl913D  378;  State  v.  Archer, 
48  Iowa  310. 

Mich.— In  re  McHugh,  162  Mich. 
606,  116  NW  469;  Bagley  v.  Scudder, 
66  Mich.  97,  33  NW  47;  Froman  v. 
Froman,  68  Mich.  681.  19  NW  198; 
Haines  v.  Haines,  36   Mich.  138. 

Mont. — State  v.  Fergus  County 
Dlst.   Ct.,  Bl  Mont.  195,  149  P  973. 

N.  J.— Seastream  v.  New  Jersey 
Exhibition  Co.,  72  N.  J.  Eq.  377,  66 
A   882. 

N.  T. — ^Watrous  v.  Kearney,  79  N. 
T.  496  [aff  11  Hun  684];  Cochrane 
V.  IngersoU,  73  N.  T.  613;  New  Tork 
V.  New  Tork,  etc..  Ferry  Co.,  64  N. 
T.  822;  Peo.  v.  Delvecchlo,  18  N.  T. 
3R2;  Herrmann  v.  Herrmann,  82  App. 
Dlv.  437,  81  NTS  811;  Schulte  v. 
Anderson.  48  N.  T.  Super.  138;  Put- 
nam v.  Anthony,  7  NTSt  680;  Ack- 
royd  V.  Ackroyd,  2  AbbPrNS  380; 
Troy,  etc.,  R.  Co.  v.  Boston,  etc.,  R. 
Co.,  67  HowPr  181. 

N.  C. — Beaufort  County  Lumber 
Co.  V.  Cottlngham,  188  N.  C.  644.  84 
SE  884:  Murray  v.  Berry,  113  N.  C. 
46,  18  SB  78. 

Pa. — Houser's  Case,  67  Pa.  Super. 
43. 


Tex. — Moon  Bros.  Carriage  Co.  v. 
Waxahachle  Grain,  etc.,  Co.,  13  Tei 
CIv.  A.  103,  35  SW  337;  Ex  p.  Roper. 
61   Tex.  Cr.   68.    134   SW  334. 

Vt. — ^In  re  Consolidated  Rendering 
Co.,  80  Vt.  66,  66  A  790,  11  AnnCaB 
1069.  T 

Wis.— West  V.  State,  1  Wis.  209. 

Bng. — Rex  v.  Clement,  4  B.  &  Aid. 
218,  e  ECL  458,  106  Reprint  918:  ifi 
re  Wray,    36  Ch.   D.    138. 

Alta, — Re  Clearwater  Election,  f 
Alto.  L.  431. 

[a]  In  IKoBtaa*  the  appellate 
court  will  not  Interfere  with  th© 
Judgment  of  the  lower  court  in  the 
absence  of  a  showing  that  its  action 
was  so  arbitrary  and  unlawful  as  tb 
be'  tyrannical.  State  v.  Chouteau 
County  Twelfth  Judicial  Dist.  Ct, 
61  Mont.  337,  163  P  475. 

37.  Barber  v.  Brennan,  140  lowA 
678,  119  NW  142  (holding  that  un- 
der Code  I  2406,  the  trial  court  Is 
without  discretion  to  refuse  to  con- 
vict a  person  who  violated  an .  1t^- 
junction  against  the  unlawful  salp 
of  liquor,  and  if  he  does  refuse  bf) 
acts  Illegally,  and  his  order  in  re- 
viewable by  the  appellate  court),     i 

38.  Myers  v.  S tote,  46  Oh.  St.  47% 

22  NB  48.  16  AmSR  638  (hoIdln|r 
that,  where  it  appears  that  the  trud 
court  took  judicial  notice  of  the  faCt 
that  defendant  had  been  gulltv  of 
another  contempt  of  the  same  coiirt 
and  may  have  allowed  such  consli^- 
eratlons  to  have  influenced  the  exeiy 
else  of  discretion  In  imposing  thp 
punishment,  the  judgment  will  be 
reversed).  ■  J 

88.  XannlMs  error  'renMsUy .  sea 
Appeal  and  Error  {  2878,  et  seq.    .  j 

40,  U.  8. — Gates  v.  U.  S.,  238  Fed 
201,  147  CCA  207;  Merchants'  Stocl^ 
etc.,  Co.  V.  Chicago  Bd.  of  .TnUUb 
201   Fed.   80,   120  CCA  682.  ,  TT^ 

Ark.— Ex  p.  Davles,  73  Ark.  i6\ 
84    SW    633.  7 

Cal.— Ex  p.  Rowe,  7  CaL  181.         , 

Colo. — Zobel  v.  Peo.,  49  Colo.  14% 
111  P  846;  Bloom  v.  Peo.,  88  Cota 
416,    48    P    619.  , 

D.  C. — Gompers  v.  Buck's  Stove, 
etc.,  Co.,   S3   App.  616. 

Ga. — Martin  v.  Burgwyn,  88  Ga.  78t 
13  SB  968;  Clement  v.  Bunn, -60  Qai. 

Ind. — Hawkins  v.  State,  128  InA. 
294,   26  NB  43. 

Iowa. — Drady  v.  Polk  County  Disk. 
CU,  126  Iowa  346,  102  NW  116. 

N.  T. — Moore  v.  Moore,  142  App. 
Dlv.  469,  126  NTS  936;  In  re  Cop- 
cutt,  69  Hun  110,  23   NTS  894. 

S.    C. — Ex  p.   Keeler,   45   S.  C.    687, 

23  SE  865.  55  AmSR  786,  31  L.RA 
678;   In  re  Stokes,  5  S.  C.  71. 

Wis. — In  re  Perry.   30  Wis.   288.  ' 
N.   B. — Turnbull    Real   Est.   Co.   V. 
Segee,   42   N.   B.   826. 

41.  Presutaptioiis  ob,  appeal  na- 
•nilly  see  Appeal  and  Error  {  2681  ftt 
seq. 

W.    See    Infra    i    172. 
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of  the  record  on  appeal  or  review,"  notwithstand- 
ing there  is  authority  to  the  effect  that  no  pre- 
smnption  or  intendment  will  be  indulged  in  in  order 
to  sustain  convictions  for  contempt  of  court.** 
Thus,  where  the  objection  that  no  competent  order 
was  made  for  the  issuing  of  the  attachment  was 
not  raised  in  the  trial  court,  the  court  reviewing  the 
proceedings  will  presume  that  such  an  older  had 
been  made,**  and  it  will  be  assumed  that  the  order 
of  the  trial  court  fully  expresses  the  intention  of 
■the  ooort  as  to  the  scope  of  the  order  disobeyed.** 
Unless  the  fact  aflBrmatively  appears  from  the  rec- 
ord, it  will  be  presumed  that  the  court  did  not 
adjudge  defendant  guilty  without  an  examination 
•of  the  faets  and  an  opportunity  to  be  heard,*'  and 
it  will  be  presumed  in  favor  of  the  conclusiveness 


of  the  judgipent  that  the  trial  court  cdflMdered  all 
matters  offered  in  defense  or  extenuation,**  and 
that  the  chancellor  conformed  to  the  rules  of  prac- 
tice '  as  existing  in  his  own  court.**  ft  has  even 
been  held  that  it  will  be  presumed  in  support  of 
the  judgment  that  the  necessary  jnrisdictional  facts 
existed,*  but  there  is  authority  to  the  contrary." 
[5  172]  6.  JnriBdiction.  The  questioii  of  the 
jurisdiction  of  the  trial  court,  and  its  power  to  pro- 
nounce the  sentence,  is  always  open  to  review."* 
That  the  proceeding  were  not  in  accordance  with 
the  practice  in  such  cases,  it  has  been  held,  may 
be  considered  in  a  proceeding  in  error .**  In  some 
jurisdictions  review  in  contempt  proceedings  is 
limited  to  the  question  of  jurisdiction  only.** 


^  «Si    n.  S. — Ex  p.  CudJly,  i«i  u.  a 
S80.   9   set   703,   83   L.   ed.   164. 
t    Ark. — Johnson    v.    State.    87    Ark. 
46.   118  SW  148,    18   L.RANS   619.   15 

xnnCas  681. 

D.  C. — Simmons  v.  Palmer,  33  App. 
•t>. 

GCL — Gunn  y.  Calhoun,  El  Ga.  501. 

111.— Fish  V.  Fish,  194  111.  A.  B21; 
Franklin  Union  No.  4  v.  Peo.,  121  111. 
A.  647  lair  220  111.  355.  77  NE  176, 
110  AmSR  24S,  4  1.RAN8  1001]; 
Poppers  V.   Poppers,    117   111.  A.   498. 

^d. — Beck  V.  State,  72  Ind.  250; 
Hahonev  v.  State.  83  Ind.  A.  665,  72 
tiB  151,   104  AmSR   276. 

Iowa. — Murphy  v.  WriBht,  167 
Iowa  IE,  148  KW  885. 

Minn. — Papke  v.  Papke,  80  Minn, 
keo.  16  NW  117. 

Miaa. — Durham  v.  State,  97  Miss. 
ii49.  62  S  627. 

•    Nebr. — Kemmerllnir    v.     State,     89 
Nebr.   98,  ISO  NW  988. 
'    N.  T. — Sudlow  V.  Knoz,  4  Abb.  Dec. 
826,   7  AbbPrNS   411. 

N.  D. — State  V.  Winbauer,  21  N. 
D.  70,  188  NW  679,  AnnCa8l913B 
864.  - 

■  Pa. — Com.  V.  Newton,  1  Grant  468: 
Palmer  V.  Plttaburif  Cent.  Bd.  or 
Bducation,  40  Pa.  Super.  208. 

Wash. — State  v.  Buddress,  63 
Vash.  26,  114  P  879. 

-  [a]  mm*  anj^ad^d)  The  pre- 
awmptlon  exists  that  aindavlts  not 
In  record  'were  not  submitted.  Sim- 
inohS  V.  Palmer.  88  App.  <D.  C.)  692. 
K2)  An  order  will  not  bo  reversed  be- 
cause it  does  not  afllrmatively  ap- 
pear from  the  appeal  papers  that 
proof  of  the  misconduct  was  mode  by 
affldavit.  and  due  notice  Klven.  Sud- 
low V.  Knox,  4  Abb.  Dec.  (N.  Y.)  326. 
T  AbbPrNS  411.  (8)  Where  a  witnes 
in  response  to  a  rule  requiring  her  to 
ahow  cause  why  she  should  not  b^ 
punished  as  for  contempt  for  refusing 
to  answer  questions  when  ezaminea 
l>efor»  a  commissioner  files  an  an- 
«wer  setting  up  that  the  questions 
W«re  illegal  and  Impertinent,  and  on 
trial  of  the  Issue  an  order  is  passed 
requiring  her  to  answer  the  ques- 
tions, and  she  sues  out  a  writ  of 
error,  and  the  court  cannot  deter- 
mine from  the  record  whether  the 
auestions  were  admissible  or  not, 
Ite  judgment  will  be  affirmed. 
Fenn  v.  Georgia  R.,  etc,  Co.,  122  Ga. 
180,  50  SB  103.  (4)  Where  the  rec- 
ord In  a  oontempt  proceeding  does 
not  affirmatively  show  that  the  ac- 
cused was  present,  or  that  he  was 
not  present.  In  court  when  the  con- 
tempt wtU9  committed  the  presump- 
tlOD  that  be  was  present  will  be  in- 
dulgred  on  appeal.  Mahoney  v. 
State,  88  Ind.  A.  665,  72  NB  151,  104 
AmSR  276. 

[b]  Oertifloate  of  •vULenoOy — "The 
recitals  of  evidence  in  the  certlflcate 
•f  evidence  .  .  .  are  conclusive 
upon  a  reviewing  court."  Franklin 
t/nlon  No.  4  v.  Peo.,  121  III.  A.  647. 
«67  faff  220  111.  355,  77  NB  176,  110 
AmSR   248,    4    LRANS    lOOll. 

44.  Sohwars  v.  San  Francisco 
fiuper.  Ct.,  Ill  Cal.  106.  43  P  680; 
Satchelder    v.    Moore,    42    Cal.    412; 


Reymert  v.  Smith.  6  Cal.  A.  880,  90 
P  470;  In  re  Shortridge,  6  Cal.  A. 
371,  90  P  473;  Crites  v.  SUte.  74 
Nebr.  687,  105  NW  469;  Hydock  v. 
State,  69  Nebr.  296.  80  NW  902; 
Beckett  v.  State,  49  Nebr.  210,  6S 
NW  473;  Hawes  v.  State,  46  Nebr. 
149,  64  NW  699:  Zimmerman  v.  State, 
46  Nebr.  IS,  64  NW  376;  Hawthorne 
v.  State,  46  Nebr.  871,  64  NW  869. 
See  also  supra   i  111. 

[a]  Baason  fox  mla.— Proceedings 
in  contempt  are,  in  thefr  nature, 
criminal.  The  rules  of  strict  con- 
struction applicable  to  criminal 
prosecutions  obtain  therein,  and  pre- 
sumptions and  intendments  will  not 
be  indulged  to  sustain  a  conviction 
for  contempt  of  court.  Crites  v.  State. 
74  Nebr.  687.  105  NW  489:  Hydock 
V.  State.  59  Nebr.   296.  80  NW  902. 

[bl  Sh*  order  must  be  atilotlT 
oonstmea  in  favor  of  the  libertv  of 
the  prisoner.  Reymert  v.  Smith.  6 
Cal.  A.  880,  90  P  470:  In  re  Short- 
ridge, 5  Cal.  A,   371,  90  P  478. 

«.     Park  V.  Park.  80  N.  T.  156. 

46.  Peo.  V,  Bergen,  6  Hun  (N.  Yi) 
267. 

47.  Papke  v.  Papke,  30  Minn.  260, 
16  NW  117. 

48.  Seventy-Six  LAnd,  etc.,  Co.  v. 
Fresno  County  Super.  Ct,  98  Cal. 
189,   88  P  818. 

4».    Lewis  V.  Miller.  21  Miss.  110. 

SO.  13x  p.  Cuddy,  131  U.  S.  280,  9 
set  703.  33   L,.  ed.   154. 

Bl.  Merchants'  Stock,  etc.,  Co.  v. 
Chicago  Bd.  of  Trade.  201  Fed.  20, 
120  CCA  582  (holding  that  an  objec- 
tion on  a  wr't  of  error  in  contempt 
Sroceedings  that  there  was  no  evi- 
ence  of  the  guilt  of  plaintlfCs  In 
error  raised  a  question  of  jurisdic- 
tion and  was  therefore  reviewable): 
Palmer  v.  Pittsburg  Cent.  Bd.  or 
Education,  40  Pa.  Super.  203  (hold- 
ing that  for  the  purpose  of  seeing 
that  the  jurisdiction  has  npt  been  ex- 
ceeded, the  appellate  court  Is  bound 
to  exercise  supervisory  power).  See 
also  Infra  \  172. 

sa.  U.  S.— Ex  p.  Tyler,  149  U.  S. 
164.  13  set  785.  87  L.  ed.  689;  Bx  p. 
Frederick.  149  U.  S.  70,  18  SCt  793,  87 
L.  ed.  653;  Delgado  v.  CJhaves.  140  U. 
S.  586,  11  SCt  874,  36  K  ed.  678:  Ex  n. 
Fisk,  lis  U.  S.  718.  5  SCt  724.  28 
L.  ed.  1117:  Schwartr  v.  U.  S.,  217 
Fed.   866,    133   CCA  676. 

Cal. — Otis  V.  Los  Angeles  Super. 
Ct.,  148  Cal.  129,  82  P  863;  Sohwarz 
V.  San  FYancIsco  Super.  Ct.,  Ill  Cal. 
106,  43  P  580;  Ex  p.  Clark.  110  Cal. 
406,  42  P  906;  EIx  p.  Spencer,  83  Cal. 
460,  23  P  396,  17  AraSR  266;  Ex  p. 
Fong  Yen  Yon,  19  P  500;  Ex  p.  Ah 
Men,  77  CaX.  198,  19  F  380,  11  AmSR 
263;  Ex  p.  Stelnes,  77  Cal.  156.  19 
P  275,  11  AmSR  251;  Kelly  v.  Wil- 
son, 11  P  244;  In  re  Gannon,  69  Cal. 
641,  11  P  240;  Ex  p.  Perkins.  18  Cal. 
60;  In  re  Cohen,  6  Cal.  494;  Rey- 
mert v.  Smith,  6  Cal.  A.  380,  90  P 
470.  • 

Colo. — Zobel  V.  Peo.,  49  Colo.  142, 
111  P  846;  Shore  v.  Peo.,  26  Colo. 
616,  59  P  49:  Bloom  v.  Peo.,  23  Colo. 
416,  48  P  519;  Wyatt  V.  Peo..  17 
Colo.    252,   28   P   961;   Cooper  v.   Peo., 


18  Colo.  337.  22  P  790,  6  LRA  48«. 

III. — Berkson  v.  Peo.,  164  III.  81, 
89  NB  1079  (air  61  111.  A.  1021:  ToT- 
man  v.  Jones,  114  111.  147.  28  NTS 
464;  Clark  v.  Burke.  62  III.  A.  252 
[afr  163  III.   884,   46  NB  236]. 

Kan. — In  re  Smith,  62  Kan.  13.  8» 
P  957;  In  re  Morris,  8*  Kan.  28,  IS 
P  171,  7  AmSR  512:  In  re  Pryor,  18 
Kan.  7i  26  AmR  T47. 

La. — State  v.  Houston,  40  La.  Ann. 
484.  4  S  181. 

Me. — Androecoggln  R.  CJo.  v.  An- 
droscoggin R.  Co..  49   Me.  8(2. 

Mich. — In  re  Morton,  10  Mich.  208. 

Miss. — ^Ex  p.  trimberty,  67  Miss. 
437. 

Mo.— Ex  p.  O'Brien,  127  Mo.  477, 
30  SW  168. 

Kfebr. — Nebraska  Chndran's  Home 
Soc.  V.  State,  57  Nebr.  766,  78  NW 
267. 

Nev. — Fhtnips  V.  Welch,  12  Nev. 
158. 

N.  H.— State  V.  Towle,  42  N.  H. 
540. 

N.  J. — Seastream  v.  Mew  Jersey 
ExhtbitiOTi  Co.,  72  N.  J.  Sa.  877.   66 

N.  f.^Peo.  T.  Sturtevant.  9  N.  Y. 
263,  S9  AmD  5S9;  Moore  t.  Moore, 
142  App.  Dlv.  459.  126  NTS'  936-  Peo. 
V.  Hannah,  92  Htm  476,  Vt  NTS  702; 
Peo.  V.  Sheriff,  89  Barb.  Ct2,  7  Abb 
Pr  96;  Peo.  v.  Ketly,  21  HowPr  64 
[aff  24   N.   T.    74]. 

N.  C.— Young  V.  RontnsL,  90  N.  C 
186;   Ex    p.    Summers.    ST   N.   C.    149. 

Or. — State  v.  McKhtnon.  8  Or.  487. 

Pa.— Hanght  v.  Irwin,  It6  Pa.  648. 
81  A  86<V;  In  n  WillJaiiiMm,  26  Pa. 
9,    67    AmD    874. 

S.  C— In  re  Moor«,  19  8.  C  899. 
60  SE  947;  Gilliam  T.  Mcjunkln.  i 
S.  C.  442;  James  v.  Sm^th,  2  S.  C. 
'18S. 

S.  D. — State  v.  Kntgbt.  8  S.  D.  609, 
54   SW  412,  44  AmSR  809. 

Utah. — P*tt  T.  Owens,  8  Utah  20, 
28  P  871. 

V«. — Nelson  v.  Suddarth,  1  Hen. 
&  M.  (11  Va.)   860. 

Wis. — In  re  Roaenberg,  10  Wis. 
581.  63  NW  1066,  64  NW  29»:  In  re 
Graham,  76  Wis.  866.  44  NW  1105; 
State  V.  Sloan.  66  Wis.  647.  27  NW 
616;  In  re  Mllbum,  69  Wis.  Z4,  17 
NW  965. 

Ont. — ^Yonng  v.  Saylor,  28  Ont.  618 
[app  dlsm  20  Ont  A.  6451  (where  a 
justice  of  the  peace  committed  a  per- 
son for  contempt  in  facie  curie 
without  the  Issuance  of  &  warrant). 

53.  Zobel  V.  Peo.,  49  (3olo.  142,  111 
P  846;  Bloom  v.  Peo.,  28  Colo.  416, 
48  P  519. 

B4v  Peo.  V.  Latimer,  160  Cal.  716. 
117  P  1061;  Otis  V.  Los  Angelas 
Super.  Ct.,  148  Cal.  129,  82  P  853; 
Hutton  V.  San  Francisco  Super. 
Ct.,  147  Cal.  156,  81  P  409;  Peo. 
V.  Turner,  1  Cal.  162:  Zobel  v. 
Pec,  49  Colo.  142.  ill  P  846; 
Bloom  V.  Peo.,  23  Colo.  416,  48  P 
519;  Montalvo  v.  Nussa,  20  Porto 
Rico  600.  And  see  In  re  Wood,  82 
Mich.  75,  46  NW  1118  (holding  that 
the  supreme  court  has  authority  to 
inquire  into  the  justice  or  propriety 
of  proceedings  in  contempt,  whether 


For  later  oases,  daveloptnsnta  and  ohanfea  in  the  law  see  cumulative  Annotatlon.s,  same  title,  page  and  note  number. 


§§  173-1741 


COIfTEMPT 


[13  CJ;]     107 


[i  173}  O.  Determinatiea  and  DUtporitioii  of 
0«u»."  The  reviewing  court  has  power  to  alfinn 
the  indgmeot  of  the  trial  court  in  whole  or  in 
part,  or  to  reverse  it  in  whole  or  in  part."  The 
appellate  court  may  also  modify  the  judgment,  of 
the  trial  court,"  but  not  after  the  judgment  has  been 
a£Bimed.°*  It  has  been  held'  that,  when  the  order 
is  modified  by  the  appellate  court,  the  court  may 
discharge   the   party   from  the   contempt   without 


prejudice  to  institute  further  proceedings.*"  In  a 
proper  case,  the  judgment  of  the  lower  court  mn 
be  set  aside,"^  or  the  writ  of  error  dismissed;^ 
but  the  better  pi-aotice  would  seem  to  be  to  re- 
mand the  cause  to  the  trial  court  with  directions 
as  to  further  proceedings,"  or  to  enter  such  judg- 
ment as  may  seem  proper.**  When  the  reviewing 
court  has  given  final  judgment  in  a  case,  all  qua^ 
tions  therein  become  res  judicata.** 


X.   COSTS*"' 

[$   174]   Although  in  some  jurisdictions  it  has  i  proceedings  where  it  is'  found  that  no  eoptempi 


been  held  that  the  costs  of  contempt  proceedings 
cannot  be  charged  to  the  contemner,**  the  general 
rule  is  that  in  civil  contempts,  if  the  rule  is  made 
absolute,  the  costa  should  be  taxed  against  de- 
fendant, but,  if  discharged,  against  oomplainknt.*^ 
Costs  cannot  be  imposed  on  defendant  in  contempt 


has  been  committed,**  and  in  a  proceeding  for  con- 
tempt for  violating  an  order,  where  there  has  been 
no  actual  violation  of  the  order,  but  only  notice  of 
intended  violation,'  neither  party  should  be  charged 
with  costs.**    An  allowance  of  suit  money  must  Jb^e 


before  or  after  commitment,  only  so 
far  as  to  ascertain  whether  the  court 
or  officer  has  Jurisdiction  and  is  pro- 
ceeding accordlnK  to  law). 

55.  See  Kenerally  Appeal  and  IDr- 
ror  i  S09t  et  seq. 

66.  Hlddlebrook  v.  State,  43  Conn. 
267,  21  AmR  660;  In  re  Copcutt,  69 
Bun  110,  28  NYS  294. 

[a]  n^  Haw  Jnamr  <l)  the  su- 
preme court  will  hear  the  matter  on 
the  law  and  the  facta  and  give  such 
JudKment  as  shall  seem  lawful  and 
Just  under  the  circumstances.  In  re 
Oonsales.  88  N.  J.  Li.  636,  97  A  963, 
(2)  But  where  the  judgment  of  the 
lower  court  Is  In  accordance  with  the 
law  and  the  facts,  the  supreme  court 
will  affirm  It  and  will  not  consider 
the  general  policy  of  punishing  for 
the  contempt.  In  re  Chaeaeman.  49 
N.  J.  U  116.  «  A  613,  60  AmR  698. 

87.  Conn.-^Mlddlebrook  v.  State, 
42  Conn.  267,  21  AmR  S60. 

111. — Early  v.  Poo.,  117  111.  A.  688: 
French  v.  Commercial  Nat  Bank.  79 
III.  A.  11«  [all  199  111.  212,  66  NB 
2621. 

Ky. — ^Patton  v.  Harris,  16  B.  Hon. 
607. 

N.  T. — Smith  V.  MoQuade,  13  NYS  (2. 

Oh. — ^Tracy  v.  State,  28  Oh.  Clr.  Ct 
462. 

[a]  BSsot  of  isviwraal.  Where 
the  order  for  the  disobedlenee  of 
which  defeildant  was  adjudged  in 
contempt  has  been  reversed  by  the 
appallate  oourt,  the  order  adjudging 
the  contempt  also  falls.  Smith  v. 
McQuade,  13  NYS  62. 

58.  D.  C — In  re  Oompers,  40  App. 
293  (reduction  of  punishment).  But 
see  Pierce  v.  U.  S..  37  App.  882  (hold- 
ing that  the  court  of  api>eals  of  the 
District  of  Columbia  has  no  power 
to  modify  a  sentence  Imposed  for 
contempt  by  the  supreme  court  of 
the  District  of  Columbia). 

111.— Harris  v.  Harris.  166  III.  A. 
238  (holding  that,  where  the  order 
of  eommltment  Is  so  worded  as  to 
make  the  delay  consequent  on  the 
V>peal  destructive  of  the  punish- 
ment by  Imprisonment,  the  appellate 
court  will  modify  the  order  by  strik- 
ing therefrom  the  ,date  fixed  tor  the 
Imprisonment  to  commence). 

Ky. — ^Newport  v.  Newport  Light 
Co.,  92  Ky.  446,  17  SW  436.  18  KyL 
622:  Turner  ▼.  Com.,  2  Mete.  619| 
Blckley  v.  Com.,  2  J.  J.  Marsh.  672; 
Fechter   t.    Hays,   4   KyL   217. 

La. — State  v.  Houston,  40  La.  Ann. 
484,  4  8  121. 

N.  T. — Buffalo  Loan,  etc,  Co.  v. 
Medina  Oas,  etc.,  Co.,  68  App.  Dtv. 
414,  74  NYS  486;  Luedeke  v.  Oour- 
sen,   8  Misc.  669,   23  NYS  314. 

Tenn. — Coleman  y.  State,  121  Tenn. 
1.  lis  SW  1046. 

Ont.— Copeland-Chatterson  Co.  v. 
Business  Systems  Ltd.,  10  OntWR  92, 

[a}  nma,  where  the  line  assessed 
was  In  excess  of  the  amount  limited 
by  the  statute,  .the  appellate  court 
will  modify  the  order  reducing  the 
fine  within  the  limits  of  the  statute. 
Luedeke  ▼.  Coursen.  8  Misc.  669,  28 
NTS  •14. 


[b]'  Oosts^— The  appellate  court 
will  not  modify  the  order  so  as  to  in- 
clude the  costs  of  the  appeal,  where 
they  were  not  included  in  the  order 
to  show  cause.  Tucker  v.  Oilman, 
14   NYS  393,  20  NYCivProo  397. 

[c]  BednoOoa  of  llae.r— The  court 
has  power  to  make  a  reduction  of  the 
fine  imposed  by  the  lower  court. 
Buffalo  Loan,  etc.,  Co.  v.  Medina  Oas, 
etc.,  Li^t  Co..  68  App.  Diy.  414,  74 
NYS   486. 

5*.  In  re  Grtffln,  98  N.  C.  226,  8 
SB  615. 

60.  Oilman  v.  Byrnes,  16  NYCIv 
Proc  46  (holding  that,  where  the  or- 
der has  been  modified,  such  as  find- 
ing that  the  amount  which  defend- 
ant was  ordered  to  pay  was  too  large, 
the  appellate  court  in  reviewing  the 
order  of  eommltment  may  discharge 
the  party  from  the  contempt  without 
prejudice  to  Institute  proceedings,  if 
the  amount  as  found  by  the  appel- 
late court  is  not  paid). 

01.  Johnson  v.  State,  87  Ark.  46, 
112  SW  143,  IS  LRANS  619.  16  Ann 
Cas  631. 

[a]  Whea  judge  is  dliniaHilsd r^ 
Where  the  trial  Judge  in  a  contempt 
proceeding  was  disqualtfled.  the  Judg- 
ment will  be  set  aside  and  quashra, 
Johnson  v.  State,  87  Ark.  46,  112  SW 
148,   18  LRANS  619,   16  AnnCas  681, 

60.  Loven  v.  Peo..  46  111.  A.  806 
[aff  1S8  III.  169.  42  NB  88]. 

[a]  Thtw,  where  the  party  waa 
adjudged  guilty  of  contempt  and  or> 
dered  to  be  confined  for  a  term 
which  has  long  since  elapsed,  the 
supreme  court  dismissed  thtt  writ  of 
error  on  the  ground  that  a  reversal 
would  be  in<iperative  to  release  plain- 
tiff in  error  from  the  punishment  he 
has  suffered,  while  an  affirmance 
could  not  restore  vitality  to  an  order 
limited  to  particular  debts  long  since 
past.  Loven  v.  Peo..  46  111.  A.  306 
[aff  168  111.  159.  42  NE  821. 

63.  Russell  v.  Mohr-Weil  Lumber 
Cto..  102  Oa.  663,  29  SB  271:  Tolleson 
V.  People's  Sav.  Bank,  86  Oa.  171.  It 
SE  699;  Osterhoudt  V.  Prudential  Ins. 
Co.  of  America.  169  App.  Dlv.  291,  144 
NYS  193  faff  211  N.  T.  647  mem,  106 
NB  1092  mem]  (under  Code  CMv. 
Proc.   I  1317). 

[a]  Xbns,  where  a  sentence  ex- 
ceeded the  limit  authorixed  by  law, 
and  the  restraining  order  violated 
was  manifestly  erroneous  and  bore 
with  undue  harshness  on  defendant, 
and  Its  enforcement  was  resisted  on 
the  advice  of  counsel,  direction  will 
be  given  that  defendant  be  resen- 
tenced, and  that  the  presiding  judge 
reduce  the  penalty,  if,  in  his  opinion, 
on  a  reexamination  of  the  case,  so 
doing  win  be  proper.  Russell  v. 
Mohr-Well  Lumber  Co.,  102  Oa.  663, 
29  SB  271. 

rb]  IMreotbig  ref«caiia«^— The  ap- 
pellate court  may  direct  the  lower 
court  to  have  a  reference  made  of 
the  facts  and  that  thereafter  the 
lower  court  should  teUce  suoh  further 
action  in  regard  to  the  discharge  of 
the  contemner  as  in  Its  discretion 
may   seem   just  and   lawful.     Ryan 


i 

V.  KiDgsbery,  89  Oa.  828,  16  SB  802. 
See  also  Atlantic,  etc..  Tel.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  46  N.  Y.  Super. 
377  [afL  87  N.  Y.  365]  (holding  tha't. 
Where  the  proof  on  a  hearing  for 
contempt  for  violating  an  Injunettdn 
was  not  as  full  and  explicit  as  It 
evidently  could  be  made,  the  oaia 
should  not  be  dismissed;  but  the  mo- 
tion to  punish  should  be  allowed  fo 
stand  over  for  further  and  more  de- 
tailed proof,  or  by  ordering  a  refer- 
ence to  take  proof  and  to  ascertain 
the  precise  facts). 

64.  Osterhoudt  v.  Prudential  Ins. 
Co.  of  America,  189  App.  Dlv.  291,  144 
NYS  193  [aff  211  N.  T.  647  mem.  1« 
NB  1092  mem].  But  see  Livingston 
V.  Swift.  28  HowPr  (N.  Y.)  1,  1* 
(where  the  oourt  said:  "It  is  not  per- 
haps appropriate  that  this  oourt 
should  attempt,  on  reversing  this  or- 
der, to  make  such  order  as  the  court 
below  ought  to  have  made,  but  leave 
the  parties  concerned  to  such  future 
proceedings  to  vindicate  and  enforee 
their  rights  as  they  shall  be  ad- 
vised" ) 

65.  ityan  v.  Kingsbery,  89  Oa.  898, 
16  SB  302;  Osterhoudt  v.  Prudential 
Ins.  Co.  of  America,  169  App.  DVv. 
291,  144  NYS  193  [aff  211  V.  T.  647 
mem,  106  NB  1092  mem], 

mv,.     Oostsi 
Condition    of    discharge    see    supra 

I  168. 
Imprisonment    for    nonpayment  .see 

supra  I  186. 
On  Durgatlon  see  supra  J|  144,  146. ' 

66.  State  V.  First  Jiidiolal  Diat. 
Ct..  41  Mont.  869,  109  P  484:  Coltni- 
bla  Water  Power  CJo.  v.  (Solumbia,  •  4 
S.  C.  388. 

67.  U.  S. — Sparkman  v.  Hlgglns, 
22  F.  Cas.  No.  18.209,  2  Blatchf.  28.- 

Cal. — Hupp  V.  Los  Angeles  CVranty 
Super.  C:t..  22  Cal.  A.  162,  133  P  iVf. 

D.  C. — Simmons  v.  Palmer,  88  Apb. 
692.  . 

Nev. — Ahlers  v.  Thomas,  24  N««r. 
407.  56  P  93.  77  AmSR  820. 

N.  Y. — Sargent  v.  Warren,  2  N.  T. 
St.  179  (issues  must  first  be  d«t«r- 
mlnedi.  f 

N.  C. — Weaver  v.  Hamilton.  47  H. 
C.    348. 

N.  D. — Red  River  Valley  Brick 
Corp.  V.  Orand  Forks,  87  N.  D.  481, 
146   NW  878. 

W.  Va.— State  v.  Irwin,  80  W.  Va. 
404.    4    SB   418. 

See  also  In  re  O'Brien,  16  CJan,  8. 
C.  197  (holding  that  an  order'  im- 
posing the  costs  on  a  party  adjudged 
guilty  of  a  constructive  contempt  In 
effect  inflicts  a  fine  for  the  contempt). 

68.  Rhodes  v.  LInderman,  17  NYS 
628;  State  v.  Nixon,  Wright  (Oh;) 
763;  CrIIly  v.  Hemm.  27  Pa.  Super. 
636;  State  v.  Irwin.  80  W.  Va.  404,-4 
SB  413. 

Taxatlcm  agaiBst  eoiuitr<— 
ere  the  proceeding  is  of  a  crim- 
inal nature  and  the  party  discharged. 
the  costs  should  be  taxed  against 
the  county.  State  v,  Milligan,  4 
Wash.  29.  29  P  763. 

66.  Dixon  V.  Dixon,  7(  tf.  J.  Bq. 
864,  74  A  996. 


Whe 
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basted' on  evidence  as  to  the  amount  thereof.^  In 
.some^  jurisdictions  costs  cannot  be  imposed  in  a 
'Proceeding,  for  criminal  contempt/^  but  in  others 


costs  are  properly  taxed  against  one  convicted  of 
criminal  contempt" 


♦OONTEKT.    Willing.! 

OOKTENTION.  A  violent  effort  to  obtain  some- 
thing,'or  to  resist  physical  force,  whether  an  as- 
sault or  bodily  opposition;'  a  point  maintained  in 
an  argument  or  a  line  of  argument  taken  in  its 
support;'  the  subjeot  matter  of  a  discussion  or 
strife* 

CONTENTIOUS.  Contested;'  adversary;*  liti- 
(^tcd  between  adverse  or  contending  parties/  A 
judicial  proceeding  not  merely  ex  parte  in  its  char- 
acter, but  comprising  attack 'and  defense  as  be- 
tween opposing  parties,  is  so  called.'  The  litigious 
proceedings  in  ecclesiastical  courts  are  sometimes 
'said  to  belong  to  its  "contentious"  jurisdiction, 


in  contradistinction  to  what  is  called  its  "volun- 
tary" jurisdiction,  which  is  exercised  in  the  grant- 
ing of  licenses,  probates  of  wills,  dispensations, 
faculties,  etc.* 

CONTENTS.  That  which  is  contained;"  the 
thing  or  things  held,  included,  or  comprehended 
within  a  limit  or  limits.^'-  The  term  as  sometimes 
used  is  ambiguous  in  meaning,"  and  its  true  im- 
port is  to  be  sought  in  the  connection  in  which  it 
is  found." 

FJirases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "contents 
in  bam,""  "contents  of  bam  buildings,""  "con- 


'  f(k    Boyden  y.  Boydeo,  162  III.  A., 
77.  ^  ' 

OoBtn  aad  mvabbm  aa  iudmisitT 
to  the  injured  party  see  supra  t  138. 

Tl.  Peo.  V.  Marr,  181  N.  Y.  463,  74 
KB  4S1.  106  AmSR  662,  3  AnnCas 
U,  84  NTCivProe  300  fraod  88  App. 
.  Dhr.  4EI.  84  NYS  966];  Peo.  v.  GU- 
morCi  88  N.  Y.  626  [rev  26  Hun  11: 
Boon  V.  McGiicken,  67  Hun  251.  22 
NTS  424;  Doyle  v.  Doyle,  4  NYClv 
Proo  265. 

fa.  Oates  V.  U.  S..  2SS  Fed.  201. 
147  CX:A  807;  State  v.  Wtnbauer,  21 
K  D.  70,  128  NW  879.  AnnCaal91SB 
CM;  Ez  p.  Whltmore,  9  Utah  441,  35 
'P  624.  And  see  Reg.  v.  Howland.  14 
Ont.  A.  184  (where  the  court  enter- 
tained an  appeal  from  a  judgment 
aw&rdinK  the'  costs  against  a  party 
adJudKed  guilty  of  criminal  con- 
tempt, for  the  reason  that  the  order 
to  pay  the  costs  was  equivalent  to 
an'  order  of.  commitment  for  the 
'Csontempt). 

[a]  trnder  faOaTal  ■ta'tuto  [Re-v. 
■t  I  9T4,  Comn.  St.  (1913)  J  1616], 
jeoits  may  be  imposed  on  one  con- 
victed of  criminal  contempt  as  an 
■  incident  of  the  judgment  of  con- 
viction. Dates  V.  U.  S.,  233  Fed.  201. 
147  CCA  207. 

ttaptlBoiunnit  for  noapavmemt  of 
Sne  aad  costs  see  supra  }  135. 

1.' :  Webster  D. 

[a]  "Olmtant  to  glva"  as  eanlva* 
ISBt'  tt>  'promise  to  paT."— Anony- 
mous, 3  Leon.  119.  74  Reprint  57!) 
(quot  Douglass  V.  Hennessy,  16  R.  I. 
272,  3  A  213.  7  A  1,  10  A  583,  684]. 

t.    Century  D. 

fa]  As  implylar  force., — In  con- 
Mrufng  a  statute  relating  to  the  dis- 
turbance of  the  peace  and  providing 
that  It  should  be  an  offense  for  a 
person  to  provoke  contention  and 
strife  by  following  or  mocking  any 
person  with  scurrilous  or  abusive  or 
indecent  language,  etc.,  the  court 
«ald:  "Strife  and  contention  do  not 
heoessarily  imply  blows.  They  may 
be  evidenced  by  passionate  words, 
looks  and.  gestures."  State  v.  War- 
her,  34  Conn.  276.  279. 

a.  'Webster  Int.  D. 
^a]  ^'Atgumtat"  dlstlBnlshsd,.— 
•where  the  expressions  '"contends" 
and  "contending"  were  involved  in  a 
tiharge,  the  appellate  court,  in  con- 
slderutg  the  Instruction,  said:  "We 
think  there  is  a  difference  between 
.the  contention — using  the  word  in  its 
.l^gal  sense — of  a  party  and  the  argu- 
ment by.  which  such  contention  is 
supported.  It  may  be  difficult  some- 
times to  draw  the  line  of  distinction 
between  the  two.  but  we  think  it  can 
'  be  clearly  drawn  here.  The  court 
should  not  so  mix  and  mingle  the 
contentionsyf  a  party  with  the  infer- 
«noe8  and  deductions  of  such  party, 
drawn  from  the  e'vldence,  as  to  pre- 
sent such  contentions  to  the  jury  in 


the  form  of  an  argument,  for  this  Is 
but  to  repeat  to  the  jury  the  argu- 
ment of  a  party.  Instead  of  simply 
stating  what  the  party  contends  the 
facts  of  the  case  are."  Smith  v. 
Haslehurst.  122  Oa.  786,  792,  50  SB 
917. 

[b]  "Point"  or  "propositioii"  aa 
syaoaymonsd — It  has  been  stated 
that  In  Bngllsh  courts  the  term  "con- 
tention" is  employed  as  synonymous 
with  "point"  or  "proposition."  Orvls 
V.  Jennings.  6  Daly  (N.  Y.)  434,  447. 

4.  Webster  Int.  D. 

[a]  As  msanlnff  ■testlmoiij.'' — 
Where  a  requested  instruction  was 
that  plaintiff  could  not  recover  any- 
thing beyond  a  certain  time  if  the 
jury  believed  the  contention  of  de- 
fendant, the  court  said  that  the 
meaning  of  the  much  abused  word 
"contention"  was  not  quite  clear,  but 
that  it  probably  meant  the  testiipony 
on  behalf  of  defendant.  Peterson  v. 
Christiansen,  68  IST.  J.  U  392,  396,  66 
A  288. 

5.  Black  Li.  D. 
e.    Black  L.   D. 

[a]  As  oraioaitloa  oa  food  ttoxmAm. 
— In  an  action  Involving  title  to  land 
by  prescription  the  court.  In  refer- 
ring to  the  statement  of  Sir  Bdward 
Coke  that  possession  must  be  peace- 
ful, because,  if  it  be  contentious  and 
the  opposition  be  on  good  grounds, 
ihe  party  will  be  in  the  same  con- 
dition as  at  the  beginning  of  his  en- 
joyment, said:  "Sir  I^dward  Coke 
gives  no  illustration  of  what  was 
meant  by  contentious,  except  'oppo- 
sition on  good  grounds,'  and  by  a 
quotation  from  Bracton,  who  wrote 
In  a  primitive  era  of  Bngllsh  law, 
before  the  doctrine  of  prescription, 
as  applied  to  incorporeal  heredita- 
ments, had  been  subjected  to  the 
formative  processes  of  judicial  ex- 
positions from  which  the  present 
state  of  the  law  is  derived."  Lehigh 
Valley  R.  Co.  v.  McFarlan,  43  N.  J. 
L.   606.  622. 

7.  Black  L.  D. 

la]  "Ooatentioas  salt."— As  soon 
as  a  first  mortgagee  brings  a  Suit  to 
obtain  a  decree  for  sale  there  is  b^ 
"contentious  suit,"  within  Transfer 
of  Property  Act  (1882)  I  52,  before 
the  summons  in  the  suit  is  served 
on  defendant,  and  defendant  cannot 
create  a  second  mortgage  on  the 
property  so  as  to  affect  the  rights 
of  plaintiff.  Falyas  Huslan  Khan  v. 
Munshi  Prag  Narain,  23  T.  L.  R.  405. 

8.  Black  L.  D. 

9.  Black  L.  D. 

10.  Century  D. 

11.  Century  D. 

la.  Serfe  V.  PI  tot,  6  Cranch  (U.  8.) 
332.  335,  3  L.  ed.  240  [quot  North 
American  Transp.,  etc..  (jo.  v.  Morri- 
son. 178  U.  S.  262,  268.  20  8Ct  869, 
44  L.  ed.  1061:  Corbln  v.  Black  Hawk 
County,  106  U.  S.  659.  666,  26  L.  ed. 


1116  (quot  Utah-Nevada  Co.  v.  De 
Lamar,  188  Fed.  118.  120.  66  CCA 
179);  Simons  v.  Tpsllanti  Paper  Co., 
S3  Fed.  193,  194;  Wilkinson  v.  Wilk- 
inson, 29  P.  C;as.  No.  17.677.  2  Chirt. 
682.  583  (where  the  court  said  that 
the  word  was  too  ambiguous  in  its 
Import  to  restrain  the  general  term 
"other  chose  In  action"  contained  in 
a  statute)]. 

13.  Barney  v.  Globe  Bank.  2  F. 
Cas.  No.  1.081.  6  Blatchf.  107.  115; 
Fenton  v.  Fenton.  36  Misc.  479.  485. 
71  NYS  1083:  Ludwig  v.  Bungart.  38 
Misc.  177.  180.  67  NYS  177:  Graybill 
V.  Ponn.  Tp.  Mut.  F.  Ins.  Assne.,  170 
Pa.  76.  83.  32  A  632,  60  AmSR  747. 
29  LRA  66. 

[al  niostratlons. — (1)  "The  word 
'contents.'  in  the  statute,  is  signifi- 
cant, and  Its  true  imnort  Is  to  be 
sought  In  the  connection  in  which  it 
Is  found."  Barney  v.  Globe  Bank. 
2  F.  Cas.  No.  1.031,  6  Blatchf.  107, 
114.  (2)  In  construing  a  fire  insur- 
ance policy  for  a  building  and  con- 
tents, the  court  said:  "The  word 
'contents'  is  not  a  certain  and  defi- 
nite description  of  any  particular 
class  of  goods.  Its  meaning  must  be 
ascertained  by  considering  the  con- 
text, the  nature  and  methods  of  the 
business  for  which  the  building 
whose  contents  are  to 'be  insured  la 
to  be  used,  and  the  understanding 
and  Intentions  of  the  parties  as  ex- 
pressed at  the  time  the  insurance 
was  contracted  for."  GrayblH  v. 
Penn.  Tp.  Mut.  P.  Ins.  Assoc,  170  Pa. 
76.  88.  32  A  632.  60  AmSR  747.  29 
LRA  55.  (3)  In  construing  a  bequest 
of  "all  my  household  furniture  and 
store  with  contents  of  house."  the 
court  said:  "The  general  phrase 
Viontents  of  house,'  follo'wing  the 
specific  one  of  'househo'd  furniture,' 
must  ...  be  conflned  to  matters 
ejnsdem  generis."  Ludwig  v..  Bun- 
gart. 88  Misc.  177.  180,  67  NYS  177 
rniiot  Fenton  v.  Fenton.  35  Misc.  479. 
486,  71  NYS  1083].  (4)  The  phrase 
"contents  of  house"  in  a  will  devis- 
ing the  house.  Its  furniture,  and  all 
contents  thereof,  does  not  include  a 
safe  in  the  house,  containing  securi- 
ties.   Fenton  v.  Fenton.  supra. 

14.  Benton  v.  Farmers'  Mut.  F. 
Ins.  Co.,  102  Mich.  281.  283,  60  NW 
691.  26  LRA  237  (holding  that  the 
term  "contents  In  bam"  did  not  cover 
property  removed  and  placed  in  an- 
other building  on  the  premises). 

IB.  Wilson  V.  Farmers'  Mut.  F. 
Ins.  Co..  166  Mich.  646,  660.  121  NW 
284  (holding  that,  where  a  fire  policy 
Insured  certain  bams  and  "contents 
of  bam  buildings,"  and  tools  and 
machinery  kept  in  bams  Insured  by 
the  policy  were  removed  to  a  barn 
subsequently  erected  and  not  covered 
by  the  policy,  the  policy  did  not 
cover  a  loss  of  the  tools  by  fire  while 
In  the  new  barn,  unless  the  Insurer 
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tents  of  a  ohose  in  actios," '*  "o«ntents  of  a  oon- 
traot,''"  "contents  of  dwelling,""  "contents  of 
any  promissory  note, "  *"  "  contents  of  any  prom- 
issory note  or  other  chose  in  action,"'^  "contents 
therein,"**  "contents  thereof,"**  "the  whole  con- 
tents of  my  said  house, "*^  "contents  of  a 
writing. ' '  •* 
GOMTENTS  AND  NOT  OONTENT&    In  parlia- 


mentary law,  the  "contents"  are  those  who,. in -the 
house  of  lords,  express  assent  to  a  biU>  t]ie  Mnot" 
or  "non  contents"  dissent^" 

OONTEiniS  UNKNOWN.  Words  sometimes 
annexed  to  a  bill  of  lading  of  go6ds  in  cases.  Their 
meaning  is  that  the  master  only  means  to  acknowl- 
edge the  shipment,  in  good  order,  of  the  oases,  as  to 
their  external  condition.** 


was  estopped  to  Insist  on  the  provl- 
Bions   of  the  policy). 

16.  Oak  Grove  ConBtr.  Co.  v.  Jef- 
ferson County.  219  Fed.  tS8,  860,  126 
CCA  528  (where  the  court  said:  '"The 
ambiguity  Inherent  in  the  phrase  're- 
cover the  contents  of  a  chose  In  ac- 
tion' has  been  cleared  by  decldlnir 
that  the  prohibition  is  one  against 
suit  upon  an  assigned  right  of  ac- 
tion") :  Hobe-Peters  Land  Co.  v.  Farr, 
170  TbO.  644,  646  (holding  that  a 
suit  by  an  assignee  of  a  mort?aee  to 
quiet  title,  brought  after  receiving  a 
certificate  of  purchase  on  foreclosure 
sale,  is  not  one  to  recover  the  "con- 
tents of  a  chose  In  action"  within  the 
meaning  of  the  federal  Judiciary  Act 
of  Mwrdl  8.  1875  [18  U.  S.  St.  at  L.. 
470  c  187  I  11,  and  the  fact  tbat  the 
assignor  of  the  mortgage  could  not 
have  sued  thereon  in  the  federal 
court  does  not  deprive  It  of  juriadlc- 
tlon  therein). 

IT.  Corbin  t.  Black  Hawk  Coun- 
ty. 106  U.  S.  669.  666.  26  L.  ed.  1136 
rquot  Kolse  v.  Hoadley,  200  U.  S. 
76.  83.  26  set  220,  60  L.  ed.  377; 
Utah-Nevada  Co.  v.  De  Lamar,  133 
Fed.  lis,  120,  66  CCA  179;  Republic 
Iron  Min.  Co.  v.  Jones,  37  Fed.  731, 
728,  2  LRA  746;  Simons  v.  Tpallanti 
Paper  Co.,  33  V<iA.  1>3,   195]. 

(a]  "The  oUlgatloa  ox  ttas  nromise 
oo&tatB«a  in  a  contract  is  its  con- 
tents, when  a  suit  is  brought  to  en- 
force such  obligation;  and  it  does 
no  violence  to  language  to  say  that 
the  suit  is  one  to  recover  such  con- 
tents." Corbin  v.  Black  Hawk  Coun- 
ty. 105  TT.  S.  669.  666,  26  L.  ed.  1136 
Innot  Utah-Nevada  Co.  v.  De  Lamar, 
138   Fed.  113,  120.   66  CCA  179]. 

18.  Tate  v.  Jasper  County  Farm- 
ers' Mut.  Ins.  Co.,  133  Mo.  A.  684, 
588.  113  SW  659  (where  the  court 
said:  "The  policy  insures  'dwelling 
and  addition'  and  'contents  of  dwell- 
ing.' If  it  had  been  the  Intention 
to  insure  the  contents  of  the  addi- 
tion, the  policy  should  have  read, 
'dwelling,  addition  and  contents,* 
etc"). 

19l  Sere  v.  Pitot,  6  Cranch  (U.  S.) 
332.  886,  8  L.  ed.  240  [quot  North 
American  Transp.,  etc.,  Co.  v.  Morri- 
son. 178  U.  S.  262.  269,  20  SCt  869, 
44  L.  ed.  1061;  Corbin  v.  Black  Hawk 
County,  105  U.  S.  659,  666,  26  L.  ed. 
1136  (quot  Utah-Nevada  Co.  v.  De 
Lamar.  138  Fed.  113.  121,  66  CCA 
179);  Simons  v.  Tpsllantl  Paper  Co., 
33  Fed.  193,  194;  Wilkinson  v.  Wil- 
kinson, 29  P.  Cas.  No.  17.677,  2  Curt. 
B82,  S84  (where  the  court  said:  "The 
contents  of  a  note  are  the  sum  it 
allows  to  be  due;  and  the  same  may, 
without  much  violence  to  language, 
be  said  of  an  account")]. 

SO.  Shoecraft  v.  Bloxham,  124  U. 
S.  730,  735,  8  SCt  686,  31  U  ed.  674 
(quot  Ban  v.  Columbia  Southern  R. 
Co.,  117  Fed.  21,  26,  64  CCA  407: 
Republic  Iron  Min.  Co.  y.  Jones,  37 
Fed.  731,  723,  2  LHA  746]  (where, 
in  construing  a  statute,  the  court 
said:  "The  terms  used,  'the  con- 
tents of  any  promissory  note  or 
other  chose  in  action,'  were  designed 
to  embrace  the  rights  the  instrument 
conferred  which  were  capable  of  en- 
forcement by  suit  They  were  not 
happily  chosen  to  convey  this  mean- 
ing, but  they  have  received  a  con- 
struction substantially  to  that  pur- 
port In  repeated  decisions  of  this 
court");  Commonwealth  S3.  Co.  v. 
American  Shipbuilding  Co.,  197  Fed. 
780.  786  (where  the  court  said:  "Now 
the  terms  of  the  contents  of  any 
promissory  note  or  other  chose  in  ac- 
tion' have  been  construed  to  embrace 
the  rights  the  instrument  conferred 
wlii<lt  were  capable  of  enforcement 


by  suit.  They  were  not  happily 
chosea  to  convey  this  meaning,  but 
they  liave  received  this  construc- 
tion"). 

[a]  Beslcaatloa  of  spaoiilo  smn 
dns.  In  construing  Judiciary  Act  S 
11  which  provides,  that  no  district 
or  circuit  court  shall  "have  cogni- 
sance of  any  suit  to  recover  the  con- 
tents of  any  promissory  note  or  other 
chose  In  action.  In  favor  of  an  as- 
signee, unless  a  suit  might  have 
been  prosecuted  in  such  Court,  to 
recover  the  said  contents,  if  no  as- 
signment bad  been  made,"  the  court 
said:  "The  word  'contents'  Is  easily 
understood,  when  applied  to  these  in- 
struments. It  designates  the  specific 
sums  named  therein,  and  payable  by 
the  terms  of  the  instruments  them- 
selves." Barney  v.  Olobe  Bank,  2  P. 
Cas.  No.  1,031,  6  Blatchf.  107,  114, 
116. 

[b]  "A.  asnlt  to  racoTer  the  coa- 
tenta  of  a  promissory  note  or  other 
chose  in  action  is  a  suit  to  recover 
me  amount  due  upon  such  note,  or 
the  amount  claimed  to  be  due  upon 
an  account,  personal  contract,  or 
other  chose  in  action."  Kolse  v. 
Hoadley,  200  U.  S.  76,  82,  26  SCt  220, 
60  L.  ed.  377. 

[c]  "Otbar  ohose  la  aotloa"  IiaT- 
Ing  a  broader  meaning. — In  an  action 
Involving  the  construction  of  the  act 
of  March  3,  1887,  by  which  the  cir- 
cuit court  has  no  jurisdiction  "of 
any  su't  except  upon  foreign  bills 
of  exchange  to  recover  the  contents 
of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  as- 
signee, or  of  any  subsequent  holder, 
of  [if]  such  in.strument  be  payable 
to  bearer,  and  be  not  made  by  any 
corporation,  unless  such  suit  might 
have  been  prosecuted  in  such  court 
to  recover  the  said  contents,  if  no 
assignment  or  transfer  had  been 
made,"  the  court  said:  "The  precise 
point  In  this  case  Is  whether  an  ac- 
tion for  damages  for  the  refusal  of 
the  defendant  to  accept  and  pay  for 
goods  purchased  by  it  under  an  oral 
contract  is  an  action  to  recover  the 
contents  of  a  chose  in  action  within 
the  meaning  of  this  ^ct.  These 
words,  it  must  be  admitted,  are  not 
very  happily  chosen,  and  It  would 
have  conduced  somewhat  to  the  clear- 
ness of  a  very  obscure  and  unintelli- 
gible act  if  the  simple  language  of 
the  statute  of  1875,  'founded  upon 
contract,'  had  been  retained.  These 
words,  however,  were  taken  from  the 
original  Judiciary  act  of  1789,  and  in 
the  85  years  which  elapsed  between 
the  passage  of  that  act  and  the  act 
of  1875  their  meaning  was  settled  by 
repeated  judicial  interpretations. 
Primarily  tney  were  intended  to  ap- 
ply to  commercial  Instruments,  such 
as  promissory  notes,  acceptances, 
and  (onds,  in  which  the  sum 
promised  to  be  paid  is  familiarly 
spoken  of  as  the  'contents'  of  such 
instrument.  But  the  words  'other 
chose  in  action'  suggested  a  much 
broader  meaning."  Simons  v.  Tpsl- 
lantl Paper  Co.,  33  Fed.  193. 

SI.  Farmers'  Mut.  F.  Ina  Assoc,  v. 
Kryder,  5  Ind.  A.  430,  81  NE  851, 
852,  61  AmSR  284  (holding  that  the 
phrase,  as  used  in  a  Are  policy  on  a 
barn  and  the  contents  therein,  did 
not  cover  horses  which,  although 
stabled  In  the  bam,  were  killed  by 
lightning  outside). 

as.  In  re  Robson,  [18911  2  Cii. 
569,  562  (Where  a  bequest  of  a  desk 
with  the  contents  thereof  was  held 
to  pass  all  that  was  found  In  the 
desk  at  the  time  of  testator's  death). 

33.  In  re  Johnston,  26  Ch.  D.  638, 
640    (holding   that   a   bequest   of   all 


"the  whole  contents  of  my  said 
house"  would  carry  a  box  of  jewels 
deposited  at  a  bank  for  safe  cus- 
tody). 

84.  Capell  V.  Fagan,  3D  Mont.  SOT, 
612,  77  P  56,  2  AnnCas  37  (holding 
that  the  word  "contents,"  used  In 
Code  Civ.  Proc.  |  8146,  providing 
that  in  conformity  with  previous  pro- 
visions evidence  may  be  given  of  the 
contents  of  a  writing,  includes  all 
the  substantial  parts  of  the  Instru- 
ment sought  to  be  proved  by  secon- 
dary evidence). 

as.     Black   L.   D. 

as.  Black  L.  D.j  The  Peter  der 
Grosse,  3  Aspin.  196.  See  also  Car- 
riers I  254;  Shipping  [36  Cyc 
216J. 

[a]  ZUnstrattons. — (l)  When  the 
words  "value  and  contents  unknown" 
are  contained  In  a  bill  of  lading 
they  exclude  the  Inference  of  any 
admission  by  the  carrier  as  to  the 
quantity  or  quality  of  the  contents 
of  the  package  at  the  time  of  de- 
livery, beyond  what  is  visible  to  the 
eye  or  apparent  from  handling  the 
same.  'The  California,  4  F.  Cas. 
No.  2,314,  2  Sawy.  12.  (2)  Similarly 
where  the  bill  of  lading  produced 
contains  the  clause,  "weight  and 
contents  unknownr'  there  Is  no  ad- 
mission by  the  master  as  to  the 
condition  of  the  goods,  beyond  that 
visible  to  the  eye,  or  apparent  from 
handling  the  casks  or  boxes,  or  their 
outside  protection,  whatever  that 
may  be.  'The  Columbo,  6  P.  Cas.  No. 
3.040.  3  Blatchf.  521.  (3)  The  words 
"contents  unknown,"  contained  in  a 
bill  of  lading,  show  that  the  master 
is  Ignorant  as  to  the  real  character 
of  the  goods  and  as  to  the  condition 
they  are  in,  though  the  bill  also 
speclQes  the  goods  to  be  thirty  hogs- 
heads of  bacon.  Consequently  under 
such  a  bill  the  master  cannot  be  pre- 
sumed to  agree  that  the  goods  are 
shipped  in  good  order  and  condition. 
Vemard  v.  Hudson,  28  F.  Cas.  No. 
16,921,  3  Sumn.  406,  407  (where  the 
court  said:  "It  Is  true,  that  the  bill 
of  lading  states  that  the  contents  are 
bacon;  out  the  master  does  not 
admit  the  fact  to  be  so.  He  says 
he  knows  not  the  contents  of  the 
hogsheads,  and  therefore  he  can 
speak  only  to  the  external  character 
of  the  hogsheads,  which  might  be 
properly  fit  for  one  description  of 
goods,  and  not  for  another").  (4) 
Where  a  bill  of  lading  contained 
the  usual  clause,  that  the  goods  were 
shipped  in  good  order;  but  there 
was  added  at  the  conclusion,  "con- 
tents unknown,"  the  court  said:  "It 
is  obvious,  therefore,  that  the  ac- 
knowledgment of  the  master  as  to 
the  condition  of  the  goods  when  re- 
ceived on  board,  extended  only  to  the 
external  condition  of  the  cases,  ex- 
cluding any  implication  as  to  the 
quantity  or  quality  of  the  article, 
condition  of  it  at  the  time  received 
on  board,  or  whether  properly  packed 
or  not  In  the  boxes.''  Clark  v. 
Barnwell,  12  How.  (U.  S.)  272,  283, 
13  L.  ed.  986.  (5)  The  words  "con- 
tents and  weight  unknown,"  added 
with  pen  and  Ink  at  the  bottom 
of  a  bill  of  lading,  exclude  any  in- 
ference that  the  owner  is  bound  by 
a  memorandum  on  the  margin  of 
the  bill  giving  the  weight,  as  the 
addition  of  the  words  at  the  bottom 
with  a  pen  clearly  indicate  an  intent 
on  the  part  of  the  carrier  not  to 
be  bound  by  any  supposed  ascer- 
tainment of  the  weight  at  the  time 
by  the  shipper.  The  Andover,  1  P. 
Cias.  No.  366,  3  Blatchf.  308.  («)  A 
bill  of  lading  reciting  that  a  certain 
number     of     barrels     of     molasMa 


110     [13  C.  J.] 


CONTEB  —  C0NTI0V0V8 


COSTEB,." 

OONTEKMINOUa.  Adjacent;**  adjoining;* 
having  a  common  boundary,     coterminons.** 

OOmTEST."  As  a  nonn.  The  act  of  contest- 
ing;** a  litigation."  The  word  "contest"  in  con- 
stitutions and  statutes  is  a  word  of  art  and  has  a 
distinct,  defined  meaning.**  It  implies  a  plaintiff 
and  a  defendant,  and  a  thing  in  controversy;**  and 
when  it  is  decided,  it  is  or  should  be,  decided  on 
evidence,  and  the  decision  is  a  judgment.*' 

As  a  verb.  To  make  a  subject  of  dispute,**  con- 
tention,** or  litigation;^  to  call  in  question;*^  to 
challenge;**  to  controvert;**  to  oppose;**  to  strive 
to  win  or  to  hold;**  to  dispute;*"  to  defend,  as  a 
suit  or  other  judicial  proceeding;*^  to  dispute  or 
resist,  as  a  claim,  by  course  of  law;**  to  litigate;" 
to  dispute  the  declared  result  of  an  election. ^ 


OOHTESTATIO  UTIB.  in  old  Engliah  l^w, 
coming  to  an  issue;  the  issue  so  produced.  In 
Roman  law,  contestation  of  a  suit;  the  framing 
an  issue;  joinder  in  issue.** 

OONTESTATIO  LITIS  BOBT  TESUIKOS  GON- 
TRAmOTASIOS.** 

OONTESTATIOir.    An  issue  of  controversy.** 

Oontestation  «f  suit.  In  an  ecclesiastical  cause, 
that  stage  of  the  suit  which  is  reached  when 
defendant  has  answered  the  libel  by  giving  in  an 
allegation.** 

0ONTE8TED  ELECTION.** 

CONTEXT.  The  part  or  parts  of  something 
written  or  printed  which  preceide  or  follow  a  text 
or  quoted  sentence,  or  are  so  intimately  associated 
with  it  as  to  throw  light  on  its  meaning.** 

CONTIOTJOUS.*'      Adjacent;"*    in    actual    con- 


marked,  etc.,  were  shipped  In  good 
order  and  condition,  "contents  and 
eauge  unknown,"  cannot  be  consid- 
ered as  implying  more  than  Igno- 
rance of  the  quantity  or  quality,  not 
of  the  fact  of  there  being  molasses 
in  the  cask.  Nelson  ▼.  Stephenson, 
It  N.  T.  Super.  638.  (7)  Where  a. 
bill  of  lading  Is  executed  for  certain 
cases  of  domestics,  with  particular 
marks  and  numbers,  the  words  "con- 
tents unknown"  being  written  above 
the  signature  to  the  bill  of  lading, 
and  one  of  the  cases  is  not  delivered, 
the  shipper,  on  proving  that  the  lost 
case  contained  silk  goods  and  not 
domestics,  may  recover  the  value 
of  Its  contents  from  the  owners  of 
the  vessel,  where  the  misdescription 
was  not  intended  to  Impose  on  the 
carrier,  and  It  is  not  pretended  that 
a  higher  freight  would  have  been 
charged  had  Its  contents  been  known, 
nor  that  a  knowledge  of  the  real 
contents  of  the  oase  would  have 
Induced  greater  watchfulness  on  the 
part  of  the  carrier.  It  would  be 
otherwise,  had  the  misdescription 
Injuriously  affected  the  rights  of  the 
carrier;  In  such  a  case,  the  conse- 
quences should  fall  upon  the  party 
making  it,  although  Innocently.  Fas- 
sett  v.  Ruark,  3  L,a.  Ann.  694.  (8) 
In  an  action  against  a  navigation 
company,  it  was  contended,  on  the 
part  of  the  respondents,  that,  as  the 
bill  of  lading  contained  the  usual 
clause,  "weight,  contents  and  value 
unknown,"  the  burden  was  on  libel- 
ant to  show.  In  the  first  Instance, 
that  the  goods  were  put  up  In  the 
cases,  by  the  manufacturer  or  ship- 
per, In  good  order  and  condition; 
and  that,  in  the  absence  of  such 
proof,  the  court  was  bound  to  pre- 
sume that  the  injury  to  the  goods 
arose  from  defects  existing  when 
they  were  packed  for  shipment,  or 
which  occurred  previous  to  the  ship- 
ment, the  court  said:  "The  law  Is 
otherwise.  Unless  there  Is  some- 
thing In  the  appearance  or  condi- 
tion of  the  goods,  on  their  being 
opened  after  delivery,  affording 
ground  for  reasonable  inference 
that  they  were  Improperly  packed, 
or  packed  in  an  unfit  state  for  trans- 
portation, or  unless  some  evidence 
to  that  effect  is  given,  the  con- 
trary will  be  presumed."  English  y. 
Ocean  Steam  Nav.  Co..  8  F.  Cas. 
No.  4,490,  2  Blatchf.  425,  426.  (9) 
Where  a  bill  of  lading  contained  the 
words  "contents  unknown,"  it  was 
held  that  it  rendered  it  no  declara- 
tion of  what  certain  chests  of  dol- 
lars contained,  Hansfleld,  C.  J.,  say- 
ing: "If  the  master  qualifies  his 
acknowledgment,  by  the  words  con- 
tents unknown,  he  acknowledges 
nothing."  Haddow  v.  Parry,  3 
Taunt.  303,  306,  128  Reprint  120 
[auot  Miller  v.  Hannibal,  etc..  R. 
Co.,  90  N.  T.  430,  434,  43  AmR  179]. 

87.     See  Centre  post. 

as.  Black  L.  D.  See  also  Adja- 
cent 1  C.  J.  p  1194. 

a9.  Black  L.  D,  See  also  Adjoin- 
ing  1   C.   J.  p  1198. 


30.  Black  L.  D. 

31.  Black  Ii.  D.  See  also  Coter- 
minous. 

33.  Aetnal  ooAtsst  see  Actual  1 
C.  J.  p  1183  note  27. 

38.     Standard   D. 

[a]  Bepante  apgllestloBs  for  soz- 
cliase  of  laad. — '^A  contest  arises 
when  two  persons  make  separate  ap- 
plications to  purchase  the  same  state 
land,  if  the  land  is  sMll  open  to 
location."  Miller  v.  Bngel,  3  Cal.  A. 
325,  828,  86  F  169. 

34.  Pratt  v.  Breckinridge,  112  Ky. 
1,  23,  66  SW  136,  23  KyL  1366,  66 
SW   406,    23    Kyti   1868. 

35.  Pratt  v.  Breckinridge,  112  Ky. 
1,  23,  66  SW  136,  23  KyL,  1366,  66 
SW  406,  23  KyL  1868. 

86.  Pratt  v.  Breckinridge,  112  Ky. 
1,  23,  65  SW  136,  23  KyL  1356,  66 
SW   406,    23   KyL    1868. 

37.  Pratt  v.  Breckinridge,  112  Ky. 
I,  23,  65  SW  136,  23  KyL  1366,  66 
SW  406,    23   KyL   1858. 

[a]  Appeal  Oismissed. — ^Where  a 
judgment  of  the  circuit  court,  re- 
versing an  order  of  the  prolate 
court,  was  reversed  on  appeal,  and 
one  of  the  parties  in  the  circuit  court 
voluntarily  dismissed  his  appeal 
taken  from  the  probate  court,  this 
fact  did  not  prevent  it  from  being 
a  contested  case.  Unlversalist  Oen. 
Convention  v.  Van  Buren  Cir.  Judge, 
141  Mich.  64,  66,  104  NW  384. 

38.  Webster  D.  [quot  Robertson 
v.  State,  109  Ind.  79,  116.  10  NB 
682,  643;  Oxford  v,  Frank,  SO  Tex. 
Civ.  A.    843,   70  SW  426.    429], 

[a]  "Oontaated"  and  "doaMfOl" 
as  «7B.on7inons. — ^Where  a  statute 
provided  that  the  executors  and  ad- 
ministrators might  compromise  con- 
tested or  doubtful  claims,  the  court. 
In  construing  the  provision,  said: 
"The  two  words  'contested*  and 
■doubtful'  are  not  precisely  synony- 
mous, so  as  to  make  the  use  of  both 
an  idle  repetition.  A  claim  may  be 
'contested,  which  the  executor  sees 
to  be  beyond  doubt  as  to  Its  legality, 
and  which  no  court  would  hold  to  be 
of  doubtful  obligation.  So  the  exec- 
utor may  have  just  cause  to  doubt 
its  validity,  and  an  enlightened  court 
would  consider  it  of  uncertain  force, 
and  yet  no  actual  contests  have 
arisen.  But  whether  It  be  'contested 
or  doubtful,'  this  section  coders  it. 
That  claims,  whose  justice  and 
legality  may  be  questioned,  are  the 
matters  here  referred  to  appears 
from  the  following  clause  in  the  sec- 
tion, 'to  submit  such  matters  to  arbi- 
tration.' "  Maynard  v.  Cleveland,  76 
Ga.  62,  71. 

39.  Webster  D.  [quot  Robertson  v. 
State,  109  Ind.  79,  116,  10  NB  S82, 
643]. 

40.  Webster  D.  Tquot  Robertson 
V.  State,  109  Ind.  19,  116,  10  NB 
682.  643]. 

41.  Webster  D.  fquot  Robertson 
V.  State,  109  Ind.  79,  116,  10  NB 
682,  643;  Oxford  v.  Frank,.  SO  Tex. 
Civ.  A.  843,  70  SW  426.  429];  Parks 
V.  State.  100  Ala.   643,  662.  18   3  756. 

4a.     Parks   V.    State,    100    Ala.    634, 


652,  IS  S  766. 

43.  Webster  D. '  [quot  Robertson 
V.  State,  109  Ind.  79.  116,  10  NE 
582,  648];  Parks  v.  State,  100  Ala. 
634,  662.  13  S   766. 

44.  Webster  D.  [quot  Robertson 
V.  State.  109  Ind.  79,  118.  10  NB  682, 
643];  Parks  v.  State,  100  Ala.  634, 
662,   13   S   756. 

45.  Parks  v.  SUte,  100  Ala.  CS4, 
662,  13  S  756. 

46.  Webster  D.  [quot  Robertson 
V.  State,  109  Ind.  7».  116,  10  NB 
682,  648;  Oxford  v.  Frank,  30  Tex. 
Civ.  A.  843,  849,  70  SW  4261;  Parks 
V.  State,  100  Ala.  684,  *5>,  18  S 
768. 

47.  Webster  V.  [quot  Robertson 
V.  State,  109  Ind.  79,  116.  10  NB  582. 
643];  Parks  v.  State,  100  Ala.  634. 
662.   18  S   766. 

48.  Webster  D.  [quot  Robertson 
V.  State,  109  Ind.  79,  116.  10  NE  682. 
643]. 

49.  Webster  D.  [quot  Robertson 
V.  State,  109  Ind.  79,  116,  10  NE  582. 
643];  Parks  v.  State,  109  Ala.  684. 
662.  13  S  766. 

GO.  Webster  D.  [quot  Oxford  v. 
Frank,  SO  Tex.  Civ.  A.  343,  849,  70 
SW  426].  See  also  Elections  [15 
Cyc,393]  and  cross  references  there- 
under. 

61.     Black  L.  J>. 

Ba.  A  maxim  meaning  "An  issue 
requires  terras  of  contradiction." 
Black  L.  D. 

BS.    Wharton  L.  Lex. 

54.  Black  L.  D. 

55.  See  Elections  [15  Cyc  398] 
and  cross  references  thereunder. 

B8.  Webster  Int.  D.  See  also  Con- 
tracts [9  Cyc  678];  Statutes  [3* 
Cyc  1131];  Wills   [40  Cyc  1899J. 

[a]  Bole  of  eoastmetlon. — "It  is 
the  general  principle  of  legal  inter- 
pretation that  a  passage  or  phrase 
is  not  to  be  understood  absolutely 
as  If  It  stood  by  Itself,  but  Is  to  be 
read  in  the  whole  of  the  context, 
1.  e..  In  its  connection  with  the 
general  composition  of  the  Instru- 
ment. ...  It  not  unfrequently 
happens  that  two  provisions  of  an 
instrument  are  conflicting;  each  is 
then  the  context  of  the  other,  and 
they  are  to  be  taken  together  and 
are  understood  as  to  harmonise  with 
each  other  so  far  as  may  be,  and  to 
carry  out  the  general  intent  of  the 
instrument."  Bouvier  L.  D.  [quot 
SUte  V.  Heyer,  89  N.  J.  L.  187,  190, 
98    A    413], 

67.  ra]  Oxlfia  of  tenb— (l)  The 
term  is  derived  from  two  Latin 
words,  con  and  tangere.  Holston 
Salt,  etc.,  Co.  v.  Campbell,  89  Va. 
896,  398,  16  SB  874.  (2)  *Webster 
says  it  is  from  the  Latin  word 
'contlguus,'  akin  to  contlngere,  to 
touch  on  all  sides.' "  Orlffln  v.  Deni- 
son  Land  Co.,  18  N.  D.  246,  262,  119 
NW  1041. 

Taolutleal  nsa  of  aoatifaons  utd 
■linllar  terms  see  Adjacent  1  C.  J. 
p  1195  note  68  [a]. 

58.  Standard  D.  [quot  Oriflln  v. 
Denlson  Land  Co.,  18  N.  P.  846.  252. 
119    NW    1041];    Webster    X).     [quot 


For  latsr  oasss,  developmsBts  and  ohaiiraa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


C0NTIQV0V8 


[13  C.  J.]     Ill 


tact;"  in  aotnal  oloee  oontact:*"  in  aetiul  or  elose  I  alining;**  lying  adjoining;**  meeti^  or  joining 
oontaet;*^    near;"   close   together;"   neighboring;**  |  at  the  surface  or  boiier;*^  touching;"^ touching  Or 

V.  Cook,  10  R.  I.  204,  307,  14  AmR 
686. 

6S.  Standard  D.  Jduot  GritRn  ▼. 
Denlson  Land  Co.,  IS  N.  D.  246,  262, 
119   NW  1041). 

(a]  OlOB*  prozlmltT.— The  term 
"when  employed  in  reference  to  a 
building,  evidently  means  In  close 
proximity  to  the  same."  Arkell  ▼. 
Commerce  Ins.  Co.,  69  M.  7.  191,  193, 
25  AmR  168. 

6f.  Webster  D.  [quot  Payne  v. 
O'Brien,  51  Misc.  39T,  401,  101  NTS 
867:  Grlffln  v.  Denlson  L.and  Co.,  18 
If.  D.  246.  262.  119  NW  1041]. 

6S.     Standard    D.    Iquot    Griffin    ▼. 


Clements  T.  Crawford  County  Bank, 
64  Ark.  7,  9,  40  SW  ISZ,  62  AroSR 
149;  Payne  v.  O'Brien,  51  Misc.  397, 
401.  101  NTS  S67:  Oriffln  ▼.  Denlaon 
Liand  Co.,  supra];  I<anxloia  v. 
Cameron,  201  III.  301.  306,  66  NB 
S3  2:  Adams  County  v.  Qulncy,  130 
111.  666,  679,  22  NE  624.  6  LRA  155; 
Hoff  V.  Lieneerman,  143  111.  A  170, 
171;  Linn  County  Bank  v.  Hopkins, 
47  Kan.  580,  582,  28  P  606,  27  AmSR 
309;  Arkell  v.  Commerce  Ins.  Co., 
69  N.  T.  191,  193,  26  AmR  168;  In- 
ternational, etc.,  R.  Co.  V.  Boles, 
(Tex.  Civ.  A.)  161  SW  914,  916. 

[a]  "AAJaoent"  dlstlatmlahed. — 
"If  la  not  synonymous  with  'adja- 
cent,' although  sometimes  used  in 
that  sense,  and  vice  versa.  "What  is 
adjacent,'  says  Worcester,  'may  be 
separated  by  the  Intervention  of 
some  other  object;  what  Is  contlmi- 
ous  must  touch  on  one  side.' "  Hol- 
Bton  Salt,  etc.,  Co.  v.  Campbell,  89 
Va.  396,  398,  1«  SB  274  [<JU0t  Crif- 
fln  V.  Denison  Land  Co.,  18  N.  D. 
246.    253.   119  NW  1041]. 

"AajaaaBt"  mrnonjmonu  see  Adja- 
cent 1  C.  J.  p  1195  note  63  [b]. 

69.  Webster  Int.  D.  Iquot  Culver 
V.  Waters,  248  111.  163,  93  NE  747, 
748;  Payne  v.  O'Brien,  51  Misc.  897. 
401,  101  NYS  367:  Grlffln  v.  Denlson 
Land  Co..  18  N.  D.  246,  252,  109  NW 
.  1041]:  Holt  V.  Leneerman,  143  III.  A. 
no,  171;  Bolen  Coal  Co.  v.  Ryan,  48 
Mo.  A.  512.  616;  Holston  Salt,  etc., 
Co.  v.  Campbell,  89  Va.  396,  398,  16 
SB  274. 

[a]  "XkaMgnoxm  penoa." — In  oon- 
struinK  a  provision  in  a  charter  of 
a  waterworks  company,  providing 
that  nothing  in  the  act  snould  be 
so  construed  as  to  prevent  the  city 
council  from  granting  to  any  person 
or  persons,  contiguous  to  the  river, 
the  privilege  of  laying  pipes  to  the 
river  exclusively  for  his  or  their 
own  use,  the  court  said:  "In  New 
Orleans  Water  Works  Co.  v.  Rivers. 
115  U.  S.  674,  6  set  278.  29  L.  ed. 
526,  the  supreme  court  decided  that 
the  proprietor  of  the  St.  Charles 
Hotel  was  not  'a  contiguous  person.' 
The  St.  Charles  Hotel  is  five  blocks 
from  the  river."  New  Orleans  Water- 
Works  Co.  v.  Ernst,  82  Fed.  6.  6. 

[b]  F»up«rtjr  not  in  vtcodaatT,— 
Where  the  gasoline  works  of  the  in- 
sured were  situated  at  least  fifty  feet 
from  the  building  which  contained 
the  property  insured,  it  was  held 
that  they  were  not  "contiguous"  to 
the  tniilding  within  the  meaning  of 
the  term  as  used  In  an  insurance 
policy.  Arkell  v.  Commerce  Ins.  Co., 
69   N.   T.    191,   198_,   26_  AmR  168. 

[c]  Vropsvty  alwttlair  on  sLiset- 
'Contiguous  property,"  as  used  in 
Const,  art  9  11,  vesting  the  corpo- 
rate authorities  of  cities  and  villages 
with  power  to  make  local  improve- 
ments by  special  assessment  or  by 
special  taxation,  or  both,  of  contigu- 
ous property,  is  used  in  its  proper 
sense,  and  if  the  improvement  Is  of 
a  street  or  sidewalk,  contiguous 
property  is  such  as  abuts  on  the 
street  or  sidewalk  or  is  bounded  by 
the  street.  Adams  County  v.  Qu'ncy, 
ISO  III.  666,  679,  22  NE  624,  1  LRA 
155. 

[d]  asilwBy  aa  ooatlgnona  to 
strast  Impi'OTsd'  "Contiguous  prop- 
erty," as  used  in  statutes  as  to 
special  assessments,  has  been  con- 
strued to  Include  a  railway  in  the 
street  which  is  being  improved. 
Sprlns:  Creek  Drain.  Dist  v.  Elgin, 
etc.,  R.  Co.,  249  111.  260,  94  NE  629, 
539;  Chicago,  etc.,  R.  Co.  v.  Mollne, 
168  III.  64.  41  NE  877,  878;  Kuehner 
V.  Preeport  148  111.  92.  32  NE  372, 
376.  17  LRA  774.  But  compare  South 
Park  Comrs.  v.  Chicago,  etc.,  R.  Co.. 
107  111.  105.  108  (where,  in  determin- 
ing the  liability  of  a  railroad  com- 
pany to  a  special  assessment,  the 
court  said:  "It  Is  clear  that  nothing 
but  some  tangible  object  or  thing 
can.  with  propriety,  be  said  to  abut 
on  a  street  or  avenue,  and  it  is  not 
pretended  the  subject  of  assessment 


in  this  case  Is  anything  of  the  kind. 
If  the  Interests  or  rights  assessed 
can  be  said  to  have  any  corporeal  or 
physical  existence,  so  that  they 
could,  with  any  propriety  of  lan- 
guage, be  said  to  be  contiguous  to 
or  abutting  upon  anything,  they  must 
be  represented  by  the  avenue  itself, 
and,  as  is  well  said  by  the  Appellate 
Court,  It  would  be  a  legal  solecism  tO' 
say  the  avenue  was  contiguous  to 
and  abutted  on  itseir'). 

ao.  Arkell  v.  Commerce  Ins.  Co., 
69  N.  Y.  191.  198,  26  AmR  168;  Hol- 
ston Salt,  etc.,  Co.  V.  Campbell,  89 
Va.  396,  398,  16  3E  274. 

[a]  liand  some  distance  sway  aad 
separated  by  other  land. — Where  a 
deed  conveyed  certain  saltworks  and 
lands  contiguous  thereto,  it  was  con- 
strued as  not  conveying  land  about 
three  fourths  of  a  mile  from  the 
main  body  of  the  saltworks  land,  and 
separated  therefrom  by  the  interven- 
ing lands  of  other  persons.  Holston 
Salt,  etc.,  Co.  v.  Campbell,  89  Va. 
396.    16    SE   274.    276. 

SI.  Webster  D.  Iquot  Clements  v. 
Crawford  County  Bank.  64  Ark.  7.  9. 
40  SW  132,  62  AmSR  1491;  Langlois 
V.  Cameron,  201  lU.  301,  306,  66  NE 
332;  Bloomlngton  v.  Reeves,  177  111. 
161,  166,  62  NE  278:  Adairis  County 
V.  Qulncy,  130  111.  666,  679,  22  NE 
624.   6  LRA  166. 

92.  Webster  D.  [quot  Clements  v. 
Crawford  County  Bank,  64  Ark.  7.  9. 
40  SW  132,  62  AmSR  149;  Payne  v. 
O'Brien,  61  Misc.  397,  401,  101  NTS 
367-  Grlffln  V.  Denlson  Land  Co..  18 
N.  b.  246.  262.  109  NW  1041];  Lang- 
lois V.  Cameron.  201  111.  301,  66  HE 
332,  334;  Adams  County  v.  Qulncy, 
130  111.  666,  579,  22  NE  624,  6  LRA 
155;  Hoft  V.  Leneerman.  148  111.  A. 
170,  171;  Arkell  v.  Commerce  Ins. 
Co..  69  N.  T.  191,  198,  26  AmR  168; 
International,  etc.,  R.  Co.  v.  Boles, 
(Tex.  CHv.  A.)    161  SW  914,   916. 

[a]  BCeot  of  latervaalajs  spaces. 
'—'The  word  contemplates  nearness, 

but  with  intervening  spaces."  Bax- 
ter V.  Tork  Realty  Co.,  128  App.  Div. 
79,   80,   112  NTS   466. 

[b]  SUIriralk  latairaniaf^— Land 
whidi  Is  only  separated  by  a  side- 
walk from  the  portion  of  the  street 
to  be  paved  is  "contiguous"  to  the 
nroposed  improvement.  Chicago,  etc.. 
R.  Co.  V.  Qulncy,  186  111.  663,  27  NB 
192,  193.  29  AmSR  334.       . 

[c]  "Kost  coatianoQS  oonaty" 
has  been  employed  in  the  sense  of 
being  the  nearest  county.  Payne  v. 
O'Brien,  61  Misc.  897,  401,  101  NTS 
367. 

(dl  "ComMguaxm  ptoparty.." — In  an 
action  involving  proceedings  by  em- 
inent domain,  the  court  said:  'Con- 
tiguous property,'  as  used  in  our  de- 
cisions holding  that  only  such  dam-a 
ages  as  result  to  the  land  described 
in  the  petition  can  be  recovered,  in 
the  absence  of  a  cross-petition,  nee-, 
essarily  means  property  in  some  way 
distinguishable  from  the  lot  or  tract 
a  part  of  which  Is  sought  to  be 
taken."  Metropolitan  West  Side  El, 
R.  Co.  V.  Johnson,  169  III.  434,  437,  43 
NB  871. 

|e]  Szoavatloa  dose  to  walL— 
Where  an  excavation  was  made  with- 
in Ave  feet  of  another's  wall,  it  was 
held  to  be  contiguous  within  an  or- 
dinance relating  to  excavation.  Bax- 
ter v.  New  York  Realty  Co..  128  App. 
Div.  79,  80,  112  NYS  455  (where  the 
court  said:  "When  we  are  conteni- 
plating  a  local  city  provision,  de- 
signed to  apply  to  city  lots,  with 
contiguous  buildings,  it  seems  en- 
tirely proper  that  we  should  hold 
that  any  wall  is  contiguous  which 
Is  near  enough  to  be  disturbed  by 
the  excavation"). 

rf]  Boafl  fifty  feat  distant.— 
Where  one  driving  on  a  public  street 
turned  off  on  a  private  road,  and  at 
a  point  some  flfty  to  one  hundred 
feet  from  the  highway  was  injured 
owing  to  a  defect  in  such  private 
road,  the  place  of  the  injury  was  not 
"contiguous"  to  the  street.     Chapman 


Denison  lliand  Co., 


246.  262, 


119  NW  10411;  Webster  D.  (quot 
Payne  v.  O'Brien.  51  Misc.  397,  401, 
101  NYS  367;  Grlffln  v.  Denlson  Land 
Co..  supral;  Linn  County  Bank  v. 
Hopkins.  47  Kan.  680,  582,  28  P  601, 
27  AmSR  309,  See  also  Matthewh 
V.  Kimball,  70  Ark.  461,  464,  66  SW 
66i,  69  SW  647  (where  the  court 
said:  "The  word  contiguous  .  .  . 
all  must  agree  is,  as  nearly  as  may 
be.   synonymous   with   adjoining"). 

[a]  Ooatinoas  fcalldlng. — In  con- 
struing a  policy  which  provided  that, 
if  the  risk  should  be  increased  by 
the  erection  or  use  of  any  building 
contiguous  thereto,  without  the  con- 
sent of  the  company  indorsed  there- 
on, the  policy  should  be  void,  the 
court  said:  "The  defendant  insists 
that  the  term  'contiguous,'  as  here 
used,  does  not  mean  merely  adjoin- 
ing, or  in  immed'ate  proximity,  but 
that  it  is  also  applicable  to  objects 
■near  by,'  and  that,  upon  the  factJs 
of  this  case.  It  should  be  held  that 
the  shop  was  sufflclently  near  to  be 
within  the  condition.  This  construC'- 
tlon  is  not  admissible.  The  matter 
would  be  left  altogether  too  doubtful 
and  ambiguous  for  the  protection  of 
the  assured.  We  cannot  hold  that 
a  building  26  or  any  particular  num- 
ber of  feet  from  a  detached  building 
is  contiguous  to  it."  Olson  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  85  Minn.  432, 
433.  29  NW  128,  59  AmR  333. 

«A<UolBiac»  aistlagiaalwd  see  Ad- 
joining 1  C.  J.  p  1198  note  16  Jb]. 

jUutd  eontlCBoas  to  raUroad  xlgtit 
of  way  see  Agriculture  i  48  note 
61  fa]. 

ee.  Webster  D.  [quot  Clements  v. 
Crawford  County  Bank.  64  Ark.  7,  9, 
40  SW  132.  62  AmSR  149]. 

87.  Century  D.  [quot  Culver  v. 
Waters,  248  111.  163,  166,  93  NB  747 
(where,  however,  the  court  used  the 
word  "adjoining"  instead  of  "Join- 
ing")]; Grlffln  v.  Denlson  Land  Co., 
18    N.    D.    246.    252,    119    NW    1041. 

68.  Century  D.  [quot  Culver  v. 
Waters,  248  HI.  163.  166,  93  NB 
747:  Grlffln  v.  Denlson  Land  Co..  18 
N.  D.  246,  252.  119  NW  1041);  Web-  . 
ster  D.  Iquot  Clements  v.  Crawford 
County  Bank.  64  Ark.  7,  9,  40  SW 
132.  62  AmSR  149;  Culver  v.  Waters, 
supra;  Payne  v.  O'Brien,  61  Misc. 
397,  401,  101  NTS  367;  Grlffln  v.  Den- 
lson Land  Co.,  supra);  Langlois  v. 
Cameron.  201  111.  301.  306,  66  ITEi 
332;  Bloomlngton  v.  Reeves,  177  111. 
161,  166,  62  NE  278;  Adams  County 
v.  Qulncy,  130  III.  666,  579,  22  KB 
624,  6  LRA  166;  Hoft  v.  Leneerman, 
143  111.  A.  170,  171;  Arkell  v.  Com- 
merce  Ins.  Co..  69  N.  T.  191.  193,  26 
AmR  168;  Holston  Salt,  etc.,  Co.  v. 
Campbell,  89  Va.  396.  898,  16  SB 
274.  Compare  Northern  Pac  R.  Co. 
v.  Douglas  County.  146  Wis,  288, 
291.  130  NW  248  (where  the  court 
said  that  the  term  is  orobably  some- 
times used  as  meaning  touching  on 
or  bounded  by,  and  sometimes,  and 
more  properly,  aa  meaning  near  %o 
but  not  touching). 

[a]  Stmllac  deflaltlon. — "To  touch." 
Bolen  Coal  Co.  v.  Ryan,  48  Mo.  A. 
512.   616. 

[b]  Ptopzletor  of  land  along  pnb- 
Uo  roadir— Rev.  St.  art  2764.  which 
forbids  the  closing  of  public  roads 
without  the  consent  of  the  "contigu- 
ous property  owners."  designates 
"those     property     owners     through 
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joining  at  the  edge  or  bomdary;**  touching  sides;"* 
touching  along  a  considerable'  line.'"-  ■  The  word 
" contiguous"  is  a  relative  term,"  and  depends 
considerably  on  the  context  and  the  subject  under 
consideration;"  and  it  has  been  construed  vari- 
ously by  courts  according  to  circumstances.^* 

Oontignous  angles.  Such  angles  as  have  one  leg 
common  to  both  angles.^'  ■ 

Oontigaoiu  lots.    Lots  that  are  bounded  and  de- 


scribed on  the  recorded  plats  of  oitite  and  towns 
(where  there  is  any  such  platting),'*  and  such  as 
lie  adjacent  or  adjoining  to  each  other.'' 

Oontigaoiu  territoiy.'^  Territory  touching,  ,ad- 
joining  and  connected,"  as  distinguished  from  ter- 
ritory separated  by  other  territory.**  This  is  the 
ordinary  and  plain  meaning  of  the  words,  a  mean- 
ing that  does  not  imply  territory  near  by,  in  the 
neighborhood  or  locality  of." 


whose  land  the  road  passes;  or,  at 
all  events,  whose  property  Is  ac- 
tually touching  on  the  road."  Rax- 
dale  V.  Selp,  32  La.  Ann.  435,  4^6 
(where  the  court  said:  "This  view, 
of  course  excludes  property  holders 
who,  althougrh  vicinal  are  not  con- 
tiguous"). 

69.  Standard  D.;  Thesaurus  D. 
[both  quot  GrlfBn  v.  Dentson  Liand 
Co.,  18  N.  D.  24«,  252,  119  NW 
1041]. 

70.  Lilnn  County  Bank  v.  Hopkins, 
47  Kan.  580,  582,  28  P  606,  27  AmSR 
S0». 

[a]  Veowudty  of  on*  atd*  'bedaff 
la  commow.— "Contiguous  tracts  of 
land"  must  be  tracts  or  bodies  of 
land  which  have  one  side,  or  at  least 
part  of  one  side.  In  common.  Griffin 
V.  Denlson  Land  Co.,  18  N.  D.  246, 
252.  119  NW  1041. 

[b]  Kaads  touching  at  one  point. 
•^In  an  action  which  involved  the 
construction  of  the  term  as  used 
in  an  act  deflnlng  homestead,  the 
court  said:  "Two  tracts  of  land 
touching  only  at  one  point  are  not 
contiguous."  Linn  County  Bank  v. 
Hopkins,  47  Kan.  580,  682,  29  P  606, 
27  AmSR  309. 

[c]  Tonohlnr  at  oommon  oomar. 
— ^Two  tracts  of  land  which  touch 
only  at  a  common  corner  are  not 
contiguous.  Anvil  Hydraulic,  etc., 
Co.  V.  Code,  182  Fed.  205,  206,  106 
CCA  46  (an  action  involving  con- 
tiguous mining  claims);  Wild  v.  Peo., 
227  111.  666,  B60,  81  NB  707;  Griffin 
v.  Denlson  Land  Co.,  18  N.  D.  246, 
262,  119  NW  1041  (an  acUon  involv- 
ing two  quarter  socUons  of  land). 
Contra  Clements  v.  Crawford  County 
Bank,  64  Ark.  7.  10,  40  SW  132,  62 
AmSR  149  (where  the  court  said: 
"Where  two  parcels  of  land  corner 
with  each  other,  they  are  contiguous, 
they  touch"). 

[d]  Island  ■•  contlfnoua  to  beach. 
—A  tract  of  land  wholly  surrounded 
by  the  waters  of  the  ocean  la  con- 
tiguous to  the  beach  or  ocean  front. 
Bew  V.  Ventnor  City,  81  K.  J.  L.  207, 
209,    80    A    28. 

71.  Century  D.  [quot  In  re  Valley 
Forge  Park,  14  Montg.  Co.  (Pa.)  129, 
•1811  (sub  "Adjacent"). 

[a]  As  tonehtnf  sattrsly  on  on* 
sloe. — "What  is  contiguous  must  be 
fitted  to  touch  entirely  on  one  side." 
Crabb  Eng.  Syn.  [quot  Peverelly  v. 
Peo.,  8  Park.  Cr.   (N.  Y.)   59,  89]. 

[b]  iratrow  strip  of  UauL  ussA  aa 
a  oonnsQttvs,/— The  use  of  a  narrow 
strip  of  land  to  connect  two  tracts 
has  been  construed  as  not  making 
them  contiguous  within  the  meaning 
of  a  statute  authorising  the  incor- 
poration into  a  village  of  contiguous 
territory,  it  being  a  mere  subterfuge 
and  not  a  compliance  with  the  law. 
Wild  v.  Peo..  227  111.  566,  660.  81  NB 
707. 

73.  Arkell  v.  Commerce  Ins.  Co., 
69  N.  T.  191,  193.  2q  AmR  168.  To  the 
same  effect  Griffin  v.  Denlson  Land 
Co..  18  N.  D.  246,  253.  119  NW  1041 
(where  the  court  said:  "We  think 
that  the  meaning  of  the  word  'con- 
tiguous' Is  to  some  extent  compara^ 
tive"). 

73.  Griffin  v.  Denlson  Land  <3o., 
18  N.  D.  246,  252,  119  NW  1041. 

fa]  nittstcation. — In  Pierce  Code 
9  7122  (Balllnger  Codes  &  St.  Annot. 

gi  4389),  requiring  a  plat  to  be  filed 
y  a  log  driving  company,  showing 
the  shore  line  and  "lands  contiguous 
thereto"  to  be  appropriated  for  pur- 
poses of  the  company,  the  word  "con- 


tiguous" Is  not  to  be  given  the  re- 
stricted meaning  of  '^ext  to"  or 
"touching,"  but  includes  lands,  not 
bordering  on  the  river  nor  forming 
Us  banks,  but  subject  to  damage  by 
its  overflow,  which  are  as  much  en- 
titled to  protection  from  damage 
caused  by  overflow  as  is  the  land 
next  to,  and  forming  the  bank  of  the 
river.  State  v.  Chehalis  County 
Super.  Ct,  67  Wash.  71,  106  P  481, 
483. 

74.  Northern  Pac.  R.  Co.  v.  Doug- 
las Ckiunty,  145  Wis.  288,  291.  180 
NW  246;  Haynes  v.  -King,  [1898]  8 
Ch.  439. 

[a]  Tba  primary  msaslnf  of  tta* 
tana,  however,  is  said  to  be,  "In 
actual  contact"  Webster  Int.  D. 
rquot  Culver  v.  Waters,  248  111.  163, 
166,  93  NB  747];  Holston  Salt.  etc.. 
Co.  v.  Campbell,  89  Va.  396.  898.  16 
SE  274  (where  the  court  said:  "The 
word,  then,  having  a  primary  mean- 
ing, must  always  be  understood  in 
that  sense,  unless  the  context  shows 
it   was   otherwise   intended'*). 

75.  Webster  D.  (quot  Clriffln  v. 
Denlson  Land  Co),  18  N.  D.  246,  262, 
119  NW  1041]. 

76.  Bulger  V.  Robertson,  50  Mo. 
A.   499,   604. 

77.  Bulger  V.  Robertson,  to  Mo.  A. 
499,    604. 

"[a]  liots  separated  by  oths*  aro^ 
•r^. — (1)  Where  a  number  of^  lots 
were  separated  from  each  other,  two 
lots  being  the  largest  number  In  ac- 
tual contact,  and  some  of  them  being 
separated  by  two  blocks,  it  was  held 
that  they  were  not  contiguous.  Cul- 
ver V.  Waters,  248  111.  163,  93  NE 
747,  748.  (2)  Where  three  lots  were 
separated  from  five  others  by  an 
alley,  it  was  held  that  they  were 
not  contiguous  within  the  meaning 
of  a  mechanics'  lien  law  prescribing 
that  a  single  lien  may  be  had  of  lots 
are  contiguous.  Bolen  Coal  Co.  v. 
Ryan,  48  Mo.  A.  612,  616.  (8)  On  the 
other  hand,  where  a  mechanics'  lien 
law  provided  that  but  one  lien 
should  be  necessary  when  the  sepa- 
rate buildings  on  which  the  Hen 
claimed  should  be  erected  under  one 
general  contract  and  on  contiguous 
lots,  it  was  held  that  the  fact  that 
the  two  houses  for  which  material 
was  furnished  had  another  house  be- 
tween them,  and  the  half  lots  on 
which  the  houses  were  situated  were 
mortgaged  to  different  persons,  did 
not  prevent  such  lots  from  being 
contiguous.  Bulger  v.  Robertson,  50 
Mo.  A.   499,   603. 

[b]  £ot>  on  a  river.— In  an  ac- 
tion involving  a  statute  reserving 
certain  water  rights  to  persons  con- 
tiguous to  a  river,  the  court  aald: 
"It  seems  to  me  that  no  lot  can  be 
contiguous  unless  It.  actually  fronts 
on  the  river,  or  is  separated  from 
th^  river  only  by  a  public  highway, 
with  no  private  owner  intervening, 
/or  possibly  on  a  -block  or  square  so 
situated.'  There  is  no  line  of  de- 
msrkatlon  short  of  this;  for.  In  a 
broad  sense,  the  whole  city  of  New 
Orleans  is  contiguous  to  the  Missis- 
sippi river."  New  Orleans  Water* 
Works  Co.  V.  Ernst,  32  Fed.  6,  6. 

78.  "CoaXitnovm  and  ooaipaot"  t«r- 
rltory  see  Compact  12  C.  J.  p  217. 

'79.  Sherrlll  v.  O'Brien,  188  N.  T. 
186,  207.  81  NE  124,  117  AmSR  841 
(where  the  court  said:  "Richmond 
county  is  not  contiguous  to  Queens 
county  within  the  meaning  of  con- 
tiguous  as    thus   defined.      Although 


Richmond  countv  by  Us  statutory 
boundaries  adjoins  the  county  of 
Kings,  the  latter  county  by  its  stat- 
utory boundaries  intervenes  be- 
tween the  county  of  Richmond  and 
the   county   of  Queens"). 

[a]  VaaoonvWa  lalaad  and  Vaitad 
States. — It  has  Keen  held  that  Van- 
couver's Island,  British  Columbia,  Is 
territory  contiguous  to  the  United 
States.  The  Danube,  65  Fed.  993. 
996. 

SO.  Sherrlll  v.  O'Brien.  188  N.  T. 
186,  207,  81  NE  124,  117  AmSR 
841. 

[a1  aiwtratloaa. — (1)  An  act 
provided  that  "whenever  fifty  or 
more  of  the  holdeiv  of  title  or  evi- 
dence of  title  to  lands  wholly  within 
the  limits  of  a  single  county,  and 
aggregating  not  less  than  twenty 
thousand  acres  of  contiguous  terri- 
tory, or  consisting  of  contiguous  ter- 
ritory of  a  lens  extent  but  having  an 
assessed  valuation  of  at  least  one 
million  dollars  at  the  last  preceding 
county  assessment,  desire  to  provide 
for  the  organisation  of  the  same 
as  a  highway  district,  .  .  .  under  tnls 
act,"  etc.  In  construing  the  act  the 
court  said:  "The  words  'contiguous 
territory'  used  In  the  act  under  con- 
sideration refer  to  lands,  whether 
publicly  or  privately  owned,  situated 
within  the  outside  boundaries  of  a 
proposed  highway  district,  and  pro- 
hibit the  organization  of  a  district 
composed  of  two  or  more  tracts  of 
country  segregated  by  Intervening 
territory  which  is  excluded  there- 
from." Hugglns  V.  Link,  28  Ida.  18B, 
189.  152  P  1062.  (2)  "Contiguous 
territory,"  as  used  in  Mansfield  Dig. 
i  982,  authorizing  municipal  i»>r> 
poratlona  to  annex  contiguous  ter- 
ritory in  the  same  county.  Includes 
territory  separated  from  a  city  by  a 
navigable  river.  Vogel  v.  Little 
Bock,  B4  Ark.  335,  16  SW  836;  Vestal 
V.  Little  Rock.  64  Ark.  821,  829,  15 
SW  891,  16  SW  291,  11  LRA  778 
(where  the  court  said:  "By  con- 
tiguous lands  we  understand  such  as 
are  not  separated  from  the  corpora- 
tion by  outside  lands"),  (8)  In  an 
action  which  involved  the  validity  of 
an  apportionment  act  the  court  said: 
"Some  argument  is  made  that  the 
Legislature  was  bound  under  the 
provision  of  section  8,  art.  4,  declar- 
ing that  'each  representative  district 
.  .  .  shall  consist  of  convenient 
and  contiguous  territory,'  to  unite 
Keweenaw  and  Isle  Royal  counties 
to  the  county  of  Houghton,  for  the 
reason  that,  within  the  meaning  of 
the  Constitution,  they  were  not  con- 
venient and  contiguous  territory  to 
any  other  county.  This  clause  in  the 
Constitution  does  not  bear  the  re- 
stricted meaning  contended  for.  It 
does  not  mean  in  contact  by  land. 
Certainly,  so  far  as  the  Islands  are 
concerned,  they  may  be  considered 
contiguous,  although  separated  by 
wide  reaches  of  navigable  deep 
waters.  Isle  Royal  and  other  Islands 
would  go  unrepresented  if  this  were 
not  so;  and  they  may  be  as  well 
declared  convenient  and  contiguous 
territory  to  Baraga,  Ontonagon,  Mar- 
quette, or  other  counties  bordering 
on  the  deep  waters  of  the  lake,  as 
to  Houghton  'county."  Houghton 
County  V.  Secretary  of  State,  92 
Mich.  638,  646,  62  NW  951.  16  LRA 
432. 

81.  Sherrlll  v.  O'Brien,  188  N.  T. 
185,  207,  81  NE  124.  117  AmSR  841. 


For  later  oaaes,  daralopaieats  and  ohaarea  in  the  law  see  cumulative  Annotations,  same  title,  page  anAnote  number. 
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CONTINENT  All.  Pertaming  to  or  ehsneter- 
istic  of  a  coTitinent,** 

OONTDCaENOY.**  The  qnality  of  being  con- 
tingent or  casual;**  the  possibility  of  coming  to 
pass;**  an  event  which  mwr  occur;**  an. event  which 
may  or  may  not  happen;"  an  event  which  is  pos- 
sible but  which  may  or  may  not  occur;**  a  casu- 


alty;*" a  possibility;*"  an  uncertain  future  event;* 
some  specified  time,  thit^,  or  event,  in  the  future, 
which  may  or  may  not  occur;'*  a  fortuitous  event 
which  comes  without  design,  foresight,  or  expec- 
tation.*' A  contingency  has  the  element  of  un- 
certainty and  doubt.**  It  is  in  the  nature  of  a 
casualty,  accident,  or  chance,  and  results  from  an 


sa.  Continental  Ins.  Co.  v.  Conti- 
nental Fire  ASBOC,   96  Fed.   846,   848. 

[a]  As  a  ttaOa-aam*.— *^he  word 
'continental'  la  in  general  and  prev- 
alent use.  ...  As  applied  to  or 
dcslgnatlnK  an  Insurance  company, 
it  would  be  descriptive  of  the  bouads 
within  which  such  company  carried 
on  ita  business.  The  scope  of  the 
business  carried  on  by  many  insur- 
ance compviies  Is  continental  in  ex- 
tent. A  term  which  can  be  truth- 
fully used  by  many  in  the  description 
of  a  business  or  occupation  cunnot 
be  exclusively  appropriated  by  any 
one  of  them.  The  word  'continunldr 
Is  a  generic  term,  and  It  Is  not  the 
policy  of  the  law  to  permit  the  ex- 
clusive appropriation  of  words  or 
terms  which  are  generic:  that  is, 
which  pertain  to  a  class  of  related 
things,  and  which  are  of  general 
applfcatlon  The  right  to  uh«  such 
wnrda  should  remain  vested  In  the 
public."  Contlnenlal  Ins.  Co.  v.  Con- 
tinental Firs  AcsoCj,  96  Fed.  846,  S48. 
See  Trade-Marks,  Trade-Names,  and 
Unfair  Competition  [38  Cyo  708,  722]. 

83.  -Coaibtgaat  aesuuid"  dlstla- 
gnUhsd  see  Contingent  Demand  post 
p  114  note  18[a]. 

•K^onUagwut  UabtUty"  Alatiairiilshed 
see  Contingent  Liablltty  post  p  111 
note  SSlcJ. 

a%.  Webster  D.  [quot  A'erdler  v. 
Roach,    9<    Cal.    467.    474,   <1    P   S64]. 

la]  Debt  paysble  oa  eoatliuniicy. 
—where  by  a  contract  plalntllt  was 
entitled  to  the  payment  of  such  a 
sum  of  money  as,  together  with  the 
dividends  from  certain  «tock  or  other 
funds  mentioned,  will  make  a  clear 
ai-niitty  of  two  hundred  pounds,  pay- 
able quarterly,  with  a  proviso  that 
if  the  parties  siiall  again  live  to- 
gether as  man  and  wife  the  covenant 
shall  cease.  It  was  h«Id  that  It  was 
r.ot  a  debt  payable  }n  a  contingency, 
or  a  liability  to  pay  money  on  a  con- 
tingency, within  the  meaning  of  a 
statute.  Parker  v.  Ince,  4  H.  &  N.  S3, 
66.   167    Reprint  755. 

[b]  *a>na  sbsolatsly"  and  aot  on 
eomttav«ner<— (1>  Where  a  statute 
provided  that  no  trustee  should  be 
charged  by  reason  of  any  money  or 
other  thing  due  from  him  to  the 
principal  defendant  unless,  at  the 
time  of  service  of  the  writ  on  him. 
it  should  be  due  absolutely  and  n'it 
on  any  contingency.  It  was  held  that, 
where  labor  was  i>erformed  under  a 
contract,  and  there  remained  rnly  to 
fix  its  amount  and  value,  but  pay- 
ment was  to  be  made  on  an  estimate 
and  certificate  of  an  engineer,  the 
pay  for  the  work  performed  was  due 
absolutely   and    not    on   any    contin- 

fency.  ware  v.  Oowen,  66  Me.  534, 
35.  (2)  In  construing  a  statute  pro- 
viding that  money  or  other  things 
due  to  defendant  may  be  attaphed 
by  trustee  process.  If  It  Is  due  ab- 
solutely and  without  contingency  the 
court  said:  "When  the  liability  ii 
certain,  and  the  debt  is  uncertain 
as  to  amount,  it  is  not  contingent." 
Rowell  v.  Felker,  54  Vt.  626.  529. 
(3)  Where  in  an  action  it  was  con- 
tended that  the  interest  of  a  party 
at  the  time  of  the  service  on  his 
trustee  was  contingent,  the  court 
said:  "The  statute  requires,  that 
something  should  be  'due,  absolutely 
and  without  depending  on  any  con- 
tingency.' The  cqntlngency  referred 
to  in  the  statnte,  and  in  the  decided 
cases,  is  not  a  contingency,  which 
nuiy  often  exist  before  a  settlement 
of  an  account,  or  other  business 
transaction,  whether  any  thing  may 
be  found  due  from  the  trustee  to  the 
principal,  who  has  an  absolute  right 
to  call  upon  the  trustee  to  render 
the  account  and  make  the  settlement. 
Bnt    is    a    oontingenoy,    which   may 
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prevent  the  principal  from  having 
any  claim  whatever,  or  right  to  call 
the  trustee  to  account,  or  settle  with 
htm."  Dwlnel  v.  Stone,  30  Me.  384, 
888,  ^ 

[c]  UaUUty  to  say  meney  on 
ooatiaceacy. — 12  &  13  Vict,  c  107  { 
178,  relating  to  cases  where  a  bank- 
rupt has  contracted  a  "liability  to 
pay  money  upon  a  contingency" 
which  has  not  happened  at  the  time 
of  issuing  the  flat  or  filing  the  peti- 
tion, would  not  Include  liability  on  a 
promise  to  restore  leased  premises 
to  their  original  state  at  the  deter- 
mination of  the  tenancy.  Maples  v. 
Pepper.  18  C.  B.  177,  189,  86  ECL, 
177,    139   Reprint  1334. 

8S.  Webster  D.  [quot  Verdler  v. 
Roach,  96  Cal.  467,  4T4,  31  P  654]. 

Be.  Webster  D.  [quot  Verdler  v. 
Roach,  96  Cal.  467,  474,  31  P  6641. 

87.  Halatad  State  Bank  v.  BU- 
sUd,   (Iowa)  136  NW  204,  207. 

88.  Peo.  V.  Toledo,  etc.,  R.  Co.,  281 
111.  126,  127,  83  NE  118. 

[a]  "If"  as  importlar  oonttab* 
geaoy. — The  word  "If,"  contained  In 
the  phrase  "If  they  be  living"  used 
in  a  will,  has  been  construed  as  Im- 
porting a  contingency;  but  It  is  also 
said  that  the  context  might  show 
that  the  contingency  was  not  a  con- 
dition precedent  to  the  vesting,  but 
a  condition  subsequent,  which  would 
operate  merely  to  defeat  an  already 
vested  estate.  In  re  Rudy.  185  Pa. 
369,  360.  39  A  968,  64  AmSR  664. 

[b]  Pezaons'  who  on  ooatlngeney 
may  be  entitled  to  property,— In 
construing  Rev.  St.  (1899)  i  4375, 
requiring  that  the  petition  in  part!- 
tlon  set  forth  the  names  and  titles 
of  every  person  who,  on  any  con- 
tingency, may  be  entitled  to  any 
beneflcial  interest  In  the  prem- 
ises, the  court  said:  "The  lawmak- 
ers were  obviously  trying  to  covfir 
every  kind  of  an  estate  that  was 
known  to  the  law.  They  did  not, 
however,  use  the  word  'contin- 
gency' In  the  sense  that  every  per- 
son who,  by  any  future  possibil- 
ity, might  have  an  Interest  In  the 
land,  should  be  made  parties  defend- 
ant. Under  such  a  construction  the 
grandchildren,  great-grandchildren 
and  all  of  the  collateral  kin  of  the 
testator  and  of  the  defendants, 
would  have  to  be  made  parties.  For 
the  grandchildren  or  the  collateral 
kin  have  an  Interest  depending  upon 
the  death  of  their  ancestors  or  of 
the  next  of  kin  who  are  parties  to 
the  action.  And  It  is  manifest  that 
the  framers  of  the  law  did  not  use 
the  word  'contingency'  In  such  a 
comprehensive  sense,  but  that  they 
referred  to  such  contingent  Interests 
as  are  recognised  by  the  law  as 
estates  to  take  effect  in  future  upon 
the  happening  of  an  uncertain  event, 
and  the  like."  Robertson  v.  Brown, 
187  Mo.  462,  462,  86  SW  187,  106 
AmSR  485  (holding  that  where  a 
minor  heir  had  no  Interest  In  a  de- 
vise of  premises  sought  to  be  par- 
titioned, the  fact  that  he  was  en- 
titled, within  a  specified  time,  un- 
expired, to  contest  the  will,  did  not 
make  him  a  necessary  party  to  the 
suit). 

89.  Webster  D.  [quot  Verdler  v. 
Roach,  96  Cal.   467,  474,  31  P  664]. 

90.  Webster  D.  [quot  Verdler  v. 
Roach,  96  Cal.  467,   474,  31  P  564]. 

'VoBSiWUty"  as  iaolndlng  see  Pos- 
sibility   [31    Cyc   961]. 

91.  Halstad  State  Bank  v.  Bilstad, 
(Iowa)   136  NW  204,   207. 

fa]  As  ImglylBff  a  future  ereat. — 
Where  In  an  action  It  was  claimed 
that  a  contract  was  void  for  uncer- 
tainty because  the  happening  of  the 
contingency  on  which  the  payment 
depended    rested    wholly    with    the 


promisor,  the  court  said:  "No  such 
question  arises  in  this  case,  because 
here  the  contingency  did  happen. 
A  contingency  cannot  be 
called  uncertain  when  It  has  actually 
occurred."  Noyes  v.  Young,  82  Mont. 
226,  237,   29   P   1068. 

98.  Spencer  v.  See,  6  Redf.  Surr. 
(N.  T.)  442.  447. 

[a]  Blnmar  deflnltlon. — "A  'con- 
tingency' Is  some  future  event  which 
may  or  may  not  occur."  Devln  v. 
McCoy,  48  Ind.  A.  379,  93  NB  lOlS, 
1014. 

[b]  Estate  dstennlaalfle  on  a 
ooatuceacy. — (1)  In  St.  (1869>  o 
368,  concerning  the  apportionment  of 
rent,  providing  that  when  lands  are 
held  by  lease  of  a  person  having  an 
estate  therein  determinable  on  a 
life  or  on  any  contingency,  and  such 
estate  shall  be  determined  before  the 
day  on  which  any  rent  Is  required  or 
made  payable,  then  such  rent  may 
be  apportioned,  the  words  "or  any 
contingency,"  taken  In  the  connec- 
tion In  which  they  are  used,  clearly 
refer  to  the  happening  of  some  event 
affecting  the  nature  and  character  of 
the  estate  Itself,  and  an  essential 
and  necessary  part  of  it,  on  which 
the  continuance  of  the  estate  de- 
pends. Adams  v.  Bigelow,  128  Mass. 
365,  366  [quot  WIthlngton  v.  Nichols, 
187  Mass.  575.  677.  73  NE  856].  (2) 
"The  contingency  referred  to  In  th% 
statute,  and  in  the  decided  cases,  is 
not  a  contingency,  which  may  often 
exist  before  a  settlement  of  an  ac- 
count, or  other  business  transaction, 
whether  any  thing  may  be  found 
due  from  the  trustee  to  the  princi- 
pal, who  has  an  absolute  right  to 
call  upon  the  trustee  to  render  the 
account  and  make  the  settlement; 
but  is  a  contingency  which  may  pre- 
vent the  principal  from  having  any 
claim  whatever,  or  right  to  call  the 
trustee  to  account,  or  settle  with 
him."  Cutter  v.  Perkins,  47  Me.  667, 
669.        , 

98.  Peo.  V.  Tonkers,  39  Barb. 
(N.  Y.)  266,  272. 

[a]  Ooatlafeaclas  la  losdlaf 
slupmsati. — A  stipulation  between  a 
shipper  and  a  common  carrier,  stat- 
ing that  the  shipper  undertook  all 
risk  of  loss.  Injury,  or  damage,  and 
other  "contingencies"  in  loading. 
Would  ordlnarUy  be  understood  as 
referring  only  to  accidents  «r  casual- 
ties, and  as  designed  to  exempt  the 
carrier  only  from  hia  common-law 
liability  as  Insurer  against  accidents 
unattended  by  negligence.  Keeney  v. 
Grand  Trunk  R.  Co.,  69  Barb.  (N.  Y.) 
104,   140. 

[b]  Use  of  tent  la  oonaaotloa 
with  oonflnsBMOt  of  stock.  The  act 
of  June  29,  1906  (34  U.  S.  St.  at  U 
B07  e  3694),  forbids  railroads  from 
confining  cattle  longer  than  twenty- 
eight  hours  without  unloading,  un- 
less prevented  by  storm  or  other 
accidental  or  unavoidable  unantici- 
pated causes,  provided  that  on  the 
written  request  of  the  owner  the 
time  may  be  extended  to  thirty-six 
hours.  It  being  the  Intent  of  the  act 
to  prohibit  continuous  confinement 
for  more  than  twenty-eight  hours 
except  "upon  the  contingencies  here- 
inbefore stated."  It  was  held  that 
the  "contingencies  hereinbefore 
stated"  included  both  the  case  where 
the  carrier  was  prevented  from  un- 
loading by  storm  or  other  accidental 
or  unavoidable  causes  and  the  con- 
tingency of  the  owner  having  filed  a 
written  request  extending  the  time 
of  confinement  to  thlrty-slx  hours. 
U.  S.  V.  Pere  Marquette  R.  Co.,  171 
Fed.  686,  688. 

94.  Peo.  V.  Toledo,  etc.,  R.  Co., 
231  111.  126,  127,  83  NE  118. 

[a]    "Urtty  eenttacenoy  is  une«>- 
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ag«noy,  the  operation  of  which  is  uncertain.  It 
is  dependent  on  a  possibility  and  on  causes  which, 
are  undetermined  or  unknown."'  The  term  as 
used  in  some  statutes  contemplates  some  unusual  or 
extraordinary  event  in  the  nature  of  a  casualty, 
which  does  not  happen  regularly  and  in  the  ordi- 
nary oourae"*  of  nature"  or  of  events.™ 

OONTINaENT.''  Not  existing  or  occurring 
through  necessity;^  dependent  on  a  foreseen  possi- 
bility;' provisionally  liable  to  exist,  happen,  or 
take  effect  in  the  future;'  possible,  or  liable,  but 
not  certain,  to  occur;*  incidontal;"  casual;*  de- 
pendent on  that  which  is  undetermined  or  un- 
known;' falling  or  coming  by  chance,  without  de- 
sign or  expectation;"  dependent  for  effect  on  some- 
thing that  may  or  may  not  occur.*    The  word  "con- 


tingent" ordinarily  means  "liable  to  ooenrf'"" 
dependent  on  an  uncertain  future  event.^*  It  im- 
plies the  idea  of  futurity;  it  refers  to  something 
that  may  or  may  not  happen.*' 

Oontingent  claim.  '  A  clakn  which  may  never 
accrue;"  one  which  has  not  accrued  and  which  is 
dependent  on  the  happening  of  some  future  event;** 
one  that  depends  for  its  effect  on  some  future 
event,  which  may  or  may  not  happen." 

Oontingent  debt."  A  debt  the  payment  of  which 
is  contingent  on  the  happening  of  a  particular 
future  event." 

Oontingent  daoand.  An  existing  demand  on 
which  the  cause  of  action  depends  on  a  contin- 
gency." The  term  is  inapplicable  where  a  present 
claim   exists,   or  where   it   is   certain   to   arise   in 


t«l>  and  Its  happeninK  cannot  bo 
predicted."  Peo.  v  Toledo,  etc.,  R. 
Co..  231   ni.   12E.    128,   83   NS   llSf. 

98.  Peo.  V.  Toledo,  etc.,  R.  Co., 
231    III.    126,    128.    83    VTE   118. 

86.  Peo.  V.  Chicago,  etc.,  R.  Co., 
258  III.  100,  104.  97  KB  24S;  Peo.  v. 
Atohison.  etc..  R.  Co.,  262  111.  407, 
408,  96  NB  877;  Peo,  v.  Wabash  R. 
Co.,  262  in.  316.  317,  96  NE  861  [foil 
Peo.  V.  nUnols  Cent.  R.  Co.,  262  111. 
376,  96  NE  8621.  To  same  effect 
Toledo,  etc  R.  Co.  v.  Peo.,  226  111. 
667,  661.  80  NE  1059  [quot  Peo.  v. 
Kankakee,  etc.,  R.  Co.,  287  111.  362, 
86  NE  742.  7441. 

97.  Peo.  V.  Chlcairo.  etc,  R.  Co., 
253   111.   100,   104,   97.  NE  246. 

98.  Peo.  V.  Atchison,  etc..  R.  Co., 
262  111.  407,  408,  96  NE  877  (conr 
structlon  of  statute  authorizing  ad- 

,  ditlonol   tax   levy).     To   same   effect 
'  Toledo,  etc.,   R.   Co.   v.  Peo.,   226   III. 

667,   661,   80   NE   1069    [quot  Peo.  v. 

Kankakee,  etc..   R.   Co.,   237   III.   S62, 

86  NE  743.  744]. 

99.  See  also  Contingently  post  p 
117. 

"Abaoluta"  dlBttavnlaliad  see  Abso- 


lute 1.  C.  J.  p  361,  note  31  [a]. 
1.     Century    D.     [quot    Verd 
Roach,  96  Cal.  467,  474,  31  F  654]. 


S.  Century  D.  [quot  Verdler  v. 
Roach,  96  Cal.  467,  474.  31  P  654]. 

[a]  <TlM  l»gal  dallnition  of  tbe 
word  ooaonm  with  its  ordinary  ac- 
ceptation In  showing  that  the  term 
oontingent  Implies  a  possibility." 
JemisOn  v.  Blowers,  5  Barb.  (N.  Y.) 
686,   692. 

3.  Century  D.  tauot  Verdier  v. 
Hoach,  96  CaL  467.  474,  31  P  554]. 

"Strictly  speaking,  the  word  con- 
tingent as  'applied  to  a  use,  remain- 
der, devise,  bequest,  or  other  legal 
right  o*  interest,  implies  that  no 
present, right  exists;  that  whether  a 
right  ever  will  exist  depends  upon  a 
future,  uncertain  event.' "  Taylor  v. 
Stephens,  (Ind.  A.)  74  NE  12.  To 
same  effect  Jemison  v.  Blowers,  S 
Barb.   (N.  Y.)   686.  692. 

4.  Webster  D.  [quot  Verdler  v. 
Roa,ch.  96  Cal.  467,  474,  81  P  654]. 

5.  Webster  '  D.  [quot  Verdier  v. 
Roach.  96  Cal.  467.  474,  81  P  654]. 

d.  Webster  D.  [anot  Verdier  v. 
Roach.  96  Cal.  467,  474.  31  P  .664]. 

7.  Webster  T>.  [quot  Verdler  ▼. 
Roach.  96  Cal.  467,  474.  31  P  664]. 

8.  Webster  D.  [ouot  Tatham  v. 
Philadelphia,  11  Phila.  (Pa.)  276, 
277].  , 

9.  Webster  D.  [quot  Verdier  v. 
Roach,   96  Cal.  467.  474,  31  P  664]. 

10.  Brown  ▼.  Stewart,  28  Misc. 
475,  477.   69  NYS  721. 

U.  Standard  D.  [quot  Bowns  v. 
Stewart,  28  Misc.  47S,  477,  59  NYS 
721]. 

[a]  Tbe  words  "oontlBreat  •■ 
•aooraer"  have  been  construed  as 
equivalent  to  saying  "the  defendant 
is  liable  as  endorser  to  an  extent 
dependent  upon  the  future  acts   (or 

Sayments)    of    the    prior    obligors." 
lowns  V.  Stewart,  28  Misc.  475,  477, 
69  NYS  721. 
13.    Webster  D.  [quot  Thomson  v. 


Hayes.    69    Misc.    426,    428,    111    NYS 
496]. 

13.  Fretwell  v.  HcLemore,  52  Ala. 
124,  141  [quot  Farrls  v.  Stoutc,  78 
Ala,  130,  133];  Davis  v.  Davis,  187 
Wis.  640,  848,  119  NW  334   [clt  Oc]. 

[a]  Bsseatlal  alamsat. — "The  terms 
'debt,'  'absolute  debt.'  'liability.' 
and  'absolute  liability,'  are  used 
in  the  authorities  in  a  way  to 
confuse  and  lead  to  wrong  deduc- 
tions If  one  does  not  keep  in  mind 
that  the  essential  element  of  a  con- 
tingent claim  Is  uncertainty  as  to 
whether  it  will  ever  be  enforceable." 
South  Milwaukee  Co.  v.  Murphy,  112 
Wis.  614,  622,  88  NW  683,  68  LRA 
82  [quot  Davis  v.  Davis,  137  Wis. 
640,    648.   119   NW  8S4]. 

[b]  Oonditional  iOaSm.  dlstln- 
ffaiancd./^"There  is  a  marked  differ- 
ence between  a  'contingent'  claim 
and  one  that  is  'conditional.' "  Mat- 
ter of  Emmet,  87  Misc.  69,  74,  150 
NYS   260. 

14.  Black  L.  D. 

[a]  SlmllMr  deflaitlon^— "A  con- 
tingent claim  is  where  the  liability 
depends  upon  some  future  event, 
which  may  or  may  not.  happen,  and 
therefore  makes  it  now  wholly  un- 
certain whether  there  ever  will  be  a 
liability."  Sargent  v.  Kimball,  37  Vt. 
320,  321  Xquot  Converse  v.  Elward. 
80  Kan.  558,  563,  103  P  140;  Grand 
Lodge  L  O.  O.  F.  V.  Troutman,  SO 
Kan.  441,  454.  103  P  94;  Stevens  v. 
Stevens,  172  Mo.  28,  36,  72  SW  642: 
Stichter  v.  Cox,  52  Nebr.  632,  636,  72 
NW  848:  Curley  v.  Hand,  53  Vt.  624, 
626].  'To  same  effect  Jorgenson  v. 
Larson,  86  Minn.  134,  138,  88  NW 
439;  Davis  v.  Davis.  1S7  Wis.  640, 
648.  119  NW  334. 

[b]  JUnatratloaa. — (1)  "A  claim 
dependent  upon  a  future  contin- 
gency—on the  happening  of  an  event 
which  may  never  happen— does  not 
accrue  until  the  event  happens;  un- 
til then  it  is  not  a  claim."  Farris  v. 
Stouts,  78  Ala.  130,  133.  (2)  A  fixed 
amount  due  at  a  definite  time  in  the 
future  has  been  construed  as  not 
being  a  contingent  claim  within  St. 
(191S)  {  3858,  relating  to  contingent 
claims  against  estates  of  deceased 
persons.  Schm!dt  v.  Grenzow,  162 
Wis.  301,  166  NW  143.  (3)  "A  claim 
payable  on  the  death  of  another  per- 
son is  an  absolute  and  unconditional 
claim,  payable  in  the  future,  the 
time  of  payment  only  being  uncer- 
tain." Parrls  v.  Stouts,  78  Ala.  130, 
134.  (4)  Where  an  obligation  was 
certain  as  to  liability  and  uncertain 
only  as  to  the  .amount,  it  was  not  a 
contingent  claim.  Downer  v.  Top- 
liff.  19  Vt.  399,  402.  (6)  "The  mere 
fact  that  an  accounting  is  necessary 
to  determine  the  amount  due  does 
not  make  a  claim  a  contingent 
claim."  Davis  v.  Davis,  137  Wis. 
640,  648.  119  NW  334.  (8)  In  con- 
struing a  statute  relating  to  the  pres- 
entation of  claims  against  dece- 
dents' estates,  the  court  said:  "Be- 
cause the  statute  uses  the  language 
'a  contingent  claim  against  a  de- 
ceased    person      which     cannot     be 


proved  as  a  debt,'  the  argument  is 
by  no  means  warranted  that  all 
claims  which  cannot  be  proved  as 
debts  are  therefore  contingent 
claims.  A  claim  in  tort,  as  to  which 
a  right  of  action  arose  immediately 
upon  the  doing  of  the  wrong,  may 
not  be  proved  as  a  debt,  but  it  is  by 
no  means  a  contingent  claim. 
Whether  the  claimant  in  tort  will 
recover  is  uncertain;  but  this  is 
true  of  all  claimants,  whatever  be 
the  nature  of  their  claims,  whether 
for  liquidated  or  unliquidated 
damages,  or  whether  the  claim 
arises  in  tort  or  in  contract:  and.  if 
such  claimants  are  allowed  to  re- 
cover, the  anaount  of  the  damages. 
which  may  bo  awarded  is  uncertain, 
but  these  circumstances  do  not  ren- 
der their  claims  contingent.'*  Hicks 
v.  Wilbur.  38  R.  I.  268,  94  A  872. 

IB.  Hicks  V.  Wilbur,  38  R.  I.  268. 
94  A  872.  874. 

16.  See  also  infra  text  and  notes 
36-42. 

17.  Standard  D. 

[a]     Similar  defialUbn. — "The 

phrase  'contingent  debt'  has  been 
construed  to  mean,  not  a  demand 
whose  existence  depended  on  a  con- 
tingency, but  an  existing  demand 
the  cause  of  action  UQon  which  de- 
pends on  a  contingency."  Sayre  v. 
Glenn,  87  Ala.  631.  632.  6  S  46  [dt 
French  v.  Morse,  2  Gray  (Mass.)  Ill 
(where  the  phrase  "uncertain  or  con- 
tingent demands"  Is  thus  defined)].- 

[b1  BlnatiMttaftB^— (1)  A  debt 
which  Is  certain  as  to  the  liability 
and  uncertainty  only  as  to  the 
amount  is  not  contingent.  Downer 
V.  Topliff,  19  Vt.  389.  402.  (2)  In 
construing  a  bankruptcy  statute  con- 
taining the  words  "unliquidated  or 
contingent  debt."  the  court  said: 
"The  fair  construction  of  the  clause 
seems  to  me  this:  'a  contingent  debt' 
refers  to  a  case  where  there  ia  a 
doubt  if  there  will  be  any  debt  at 
all;  'a  debt,  the  value  of  which  is 
not  ascertained.'  means  a  debt  the 
amount  of  which  cannot  be  estimated 
until  the  .happening  of  some  future 
event."  Ex  p.  Ruffle,  L.  R.  8  Ch. 
997,   1001. 

18.  French  v.  Horse.  2  Gray 
(Mass.)  Ill,  114  [quot  Magwire  v. 
Rlggin,  44   Mo.   512.   5161. 

fa]  "OoBtlBVaaoy"  aaUngvUbmO. 
— "It  is  necessary  to  distinguish  be- 
tween a  contingent  demand,  and  a 
contingency,  whether  there  ever  will 
be  a  demand.  This  distinction  may 
be  illustrated  by  the  case  of  a  bond 
made  to  liberate  a  poor  debtor  from 
arrest  on  execution.  In  such  case 
the  existence  and  amount  of  the 
debt  has  been  ascertained  by  a  Judg- 
ment. The  surety  on  the  bond 
obliges  himself  to  pay  it,  if  the 
principal  does  not,  or  does  not  sur- 
render himself  to  thfe  prison  keeper, 
or  does  not  procure  his  discharge 
by  taking  the  poor  debtor's  oath. 
'The  obligation  is  to  pay  a  debt  or  de- 
mand upon  these  contingencies.  The 
debt  Is  a  contingent  debt,  and  can  be 
proved    against    the   bankrupt.      Not 


For  later  aaaest  daT^opnMBts  and  tbrnagM  In  the  law  see  cumulative  Annotations,  same  title,  ;age  and  note  number. 
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fntnre,  and  is  appropriate  onl^  when  there  is  no 
elaim.  in  prtesenti,  and  when  it  is  uncertain  whether 
any  in  fict  will  ever  arise." 

Contingent  estate."* 

Oontingant  events.  All  anticipated  future  events 
which  are  not  certain  to  occur. 

Contingent  ezi>en8e8.  Expenses  that  are  possible 
or  liable,  but  not  certain  to  occur.^ 

OomUagent  fee."  A  fee  stipulated  to  be  paid  to 
an  attorney  for  his  services  in  conducting  a  suit 
or  other  forensic  proceeding  only  in  (^ase  he  wins 

BO  in  the  caae  of  a  bond  made 
to  release  from  arrest  on  mesne 
process.  There  is  no  obligation  to 
pay  the  debt  in  any  event,  if  one 
should  be  finally  established.  It 
only  obliges  the  surety  to  cause  the 
principal  to  do  a  personal  act,  -  and 
in  case  of  failure,  to  make  compensa- 
tion in  damages,  wholly  unliquidated 
and  incapable  of  estimation  before 
the  effect  produced  by  the  failure  of 

gerform&nce  of  the  personal  act  can 
e  perceived.    It  would  seem  to  have 


been  impossible  to  flx  any  value 
upon  such  a  personal  obligation." 
W^oodward  v.  Herbert.  24  Me.  868,  362 
[quot  Magwlre  v.  Riggln,  44  Mo.  612, 
B161. 

[b1  UXoaitain  ox  coatlafMit  de- 
nude acaiast  a  baakropt.— In  con- 
struing the  Bankruptcy  Act  (1841) 
i  6.  providing  that  all  persons  hav- 
ing uncertain  or  contingent  demands 
against  a  bankrupt  should  be  per- 
mitted to  come  in  and  prove  such 
debts  or  claims  and  to  have  the  -same 
allowed  them,  the  court  said:  "The 
contingent  or  uncertain  demands, 
provided  for  in  the  axst.  of  Congress, 
are  those  contingent  demands,  which 
were  in  existence  as  such,  and  in 
such  a  condition,  that  their  value 
could  be  estimated  at  the  time,  when 
the  party  was  decreed  to  be  a  bank- 
rupt." Woodard  v.  Herbert,  24  Me. 
358,  363. 

19.  Jemison  v.  Blowers,  6  Barb. 
(N.  T.)   886.  «92. 

[a]  Demand  dependent  «n  a  eoa- 
tlac«no7<— It  has  been  held  that  the 
term  "uncertain  or  contingent  de- 
mand." contained  in  a  bankruptcy 
statute,  should  not  be  held  to  mean 
a  demand  whose  existence  depends 
on  a  contingency.  French  v.  Morse, 
2  aray  (Mass.)  111.  114  [quot  Magr 
wire  V.  Riggin.  44  Mo.  612,  616). 

90.  See  Infra  text  and  notes  44, 
45;  Bstates  [16  Cyc  606]. 

ai.  Webster  D.  [quot  Verdler  v. 
Roach,  »$  C^l.  467.  474,  SI  P  664]. 

[a]  .Am  "mere  pnaalhiHtles  "  "All 
anticipated  future  events  which  are 
not  certain  to  occur  .  .  .  may 
properly  be  denominated  "mere  pos- 
sibilities,' more  or  less  remote." 
Verdler  v.  Roach,  »6  CaL  467.  474, 
31   P  664. 

[b]  "AatlAlpatad  events  wUcb 
ace  flirt  si  II  to  ooonz,  or  must  neces- 
sarily occur,  are  in  no  degree  con- 
tingent." Verdier  v.  Roach,  16  CaL 
467,   474.   31   P  664. 

[cl  'Wagers  on  an  'mnkaown  or 
eontlncant''  event,/— As  used  in  a 
statute  declaring  that  bets  depending 
on  any  chance^  casualty,  or  unknown 
or  contingent  event  whatever  shall 
be  unlawful,  the  phrase  "unknown 
or  contingent  evenr'  embraces  a  bet 
by  parties,  not  aware  of  the  fact, 
involving  the  question  whether  or 
not  a  third  person  had  a  lease  on 
designated  real  estate,  the  court 
saying:  "If  it  were  intended  to  limit 
the  operation  of  the  statute  to 
events  that  were  to  dccur  in  the 
future;  it  would  have  been  unneces- 
sary to  employ  the  words  'unknown 
or  contingent  event  whatever.'  Such 
words,  'as  any  future  event  what- 
ever" would  have  been  employed. 
The  circumstance  that  the  word 
'contingent'  la  used  shows  that  the 
event,    referred    to    in    the    act,    ap- 

{>Iled  equally  to  existing  or  nonexlst- 
ng  events.  ...  Of  course,  a  fu- 
ture event  could  not  possibly  be 
known  to  any  one;  and  It  might  be 
said   that,    had    the   word    'unknown' 


alone  been  used.  It  might  be  con- 
strued as  referring  to  existent  and 
nonexistent  events.  But  the  use  of 
the  word  'contingent.'  disjunctively 
added  to  'unknown,'  indicates  an  in- 
tention to  refer,  either  to  events 
existent,  but  not  known  to  the 
partiea    or    those    that    are    'conttn- 

?ent,'  that  la,  may  happen  in  the 
nture.  .  .  .  Strictly  speaking, 
an  event  has  reference  to  something 
that  has  taken  place.  It  cannot 
well  be  an  event  until  it  happens. 
It  becomes  an  event  when  it  does 
happen.  An  event  ordinarily,  there- 
fore, Implies  a  past  occurrence.  An 
unknown  event  would,  therefore, 
mean  a  past  circumstance  unknown 
to  the  partiea.  A  contingent  event 
would  refer  to  one  that  hereafter 
may  or  may  not  occur."  Thomson 
V.  Hayes,  6S  Mlso.  426,  427,  111  NTS 
495. 

aa.  Mander  v.  Coleman,  109  App. 
Dtv.    464.   461.   98  NTS   696. 

[a]  fM""**  deOnltion.,— "A  con- 
tingent expense  must  be  deemed  to 
be  an  expense  det>endlni;  upon  some 
future  uncertain  event."  Peo.  v. 
Yonkera,  39  Barb.   (N.  T.)   266,  272. 

rb]  Term  as  aseetad  by  coatast. 
— In  a  devise  of  land  to  a  religious 
society  provision  was  made  that  the 
trustees  should  permit  the  deacons, 
in  whose  charge  the  real  estate  was 
to  be,  to  let  such  portions  thereof, 
other  than  the  mooting-houae,  aa 
they  might  judge  beat,  on  reasonable 
rents,  and  to  collect  and  apply  the 
same  "in  keeping  the  premises  in 
repair,  in  paying  the  contingent  ex- 
penses, in  conducting  and  managing 
the  same,  and  causing  the  same  to 
be  insured,  and  appropriate  and  ap- 
ply the  surplus.  If  any,  towards  the 
support  of  the  minister."  The  court 
said  that  the  association  in  which 
the  words  "contingent  expenses" 
were  found  would  seem  to  indicate 
that  they  referred  to  those  con- 
nected with  the  conducting  of  publio 
the  court  said:  "The  adjectives  con- 
nected with  the  care  of  the  real 
estate,  Atty.-Gen.  v.  Union  Soo., 
lie  Mass.    167,   169. 

fc]  Appropirlatlona  by  oongxess. 
— In  construing  U.  S.  Rev.  St.  | 
3682,  forbidding  the  use  of  money 
appropriated  for  contingent.  Inci- 
dental, or  miscellaneous  purposes, 
for '  official  or  clerical  compensation, 
the  court  said:  "The  adjectives  con- 
tlngent.  Incidental,  and  miscella- 
neous, as  used  In  appropriation  bills 
to  qualify  the  word  expenses,  have 
a  technical  and  well-understood 
meaning;  it  is  usual  for  Congress  to 
name  the  principal  classes  of  expen- 
diture which  they  authorise,  such  as 
clerk  hire,  fuel,  light,  postage,  tele- 
grams, &c.,  and  then  to  make  a 
small  appropriation  for  the  minor 
and  unlmpcytant  disbursements  in- 
cidental to  any  great  business,  which 
cannot  well  be  foreseen  and  which 
it  would  be  useless  to  specify  more 
accurately.  For  such  disbursements 
a  round  sum  is  appropriated  under 
the  head  of  'contingent  expenses,' 
or  'incidental  expenses.'  or  'miscel- 
laneous expenses.' "  Dunwoody  v. 
v.  S.,  22  Ct.  CI.  269,  280  [alt  143  U. 
S.  678,  12  set  466,  36  L.  ed.  269]. 

[d]  llnnlelpal  oontraot  for  gttt- 
hage  oresaatcoT.— An  item  of  ten 
thousand  dollars  to  apply  on  a  con- 
tract for  a  garbage  crematory  has 
been  construed  as  not  being  a  con- 
tingent expense  within  the  meaning 
of  the  term  as  used  in  a  city  ehar- 


it;**  one  -which  is  made  to  depend  on  the  snceess 
or  failure  in  the  effort  to  enforce  a  supposed  right, 
whether  doubtful  or  not.**  It  may  be  a  percentage 
of  the  amount  recovered.** 

Contingent  fund.  An  amount  reserved  or  laid 
aside  with  which  to  meet  specific  exigencies." 

Contingent  interest.'*'  One  in  which  there  is  no 
present  fixed  right  of  either  present  or  fntnre  en- 
joyment, but  in  which  a  fixed  right  will  arise  in 
the  future  under  certain  specified  contingencies.** 
It  is  not  the  uncertainty  of  enjojmient  in  the  future, 

ter.     Mander    v.    Coleman,    109    App. 
Dlv.  464,  96  NTS  696. 
23.    Oontliifent  feei 

Agreement  for,  as  champerty  or 
maintenance  see  Champerty  and 
Maintenance  [6  Cyc  858]. 

Liiabllity  of  client  for  see  Attorney 


and   CJlient   ii   316-322. 
94.     Black    L.     D.     ' 


[quot   -Gray    v. 
651,   149  P  26]. 


Stern,   85  Wash.   645,         ,  ., 

85.  Miles  V.  Cheyenne  County, 
96  Ne6r.  70S.  711,  148  NW  969  (where 
the  court  said:  "We  know  of  no 
settled  law  in  this  state  which  for- 
bids 'such  contracts  in  an  ordinary 
lawsuit.  We  can  conceive  of  no  jrea- 
son  why,  in  suoh  a  case,  a  municipal 
corporation — a  county — may  not  en- 
ter Into  such  a  contract,  upon  con- 
dition, of  course,  that  it  must  he 
'reasonable' "). 

aSL  Black  L.  D.  (quot  Oray  v 
Stem.  86  Wasb.  646,  661,  149  P  26], 

97.  Standard  D. 

[a]  ZUnatrattona^— (!)  Where  a 
fund  Is  expressly  provided  for  use 
"only  In  case  of  extraordinary  emer- 
gencies, such  as  act  of  God  or  other 
sudden  disaster,  which  could  not  have 
been  foreseen  before  their  occur- 
rence." it  may  be  deemed  a  way  of 
describing  a  sort  of  contingent  fund. 
Atchison,  etc.,  R.  Co.  v.  fopeka,  86 
Kan,  747,  749,  149  P  697.  (2)  Under 
Rev.  St,  (1887)  i|  3930,  3960,  3961, 
3964,  authorizing  school  districts  to 
create  and  maintain  a  schoolhouse 
fund  and  a  teachers'  fund,  it  was 
held  that  a  warrant  drawn  against 
the  "contingent  fund,"  in  payment  of 
a  debt  for  the  construction  and 
equipment  of  a  schoolhoute  must  be 
regarded  aa  drawn  against  the  school- 
house  fund,  the  court  saying:  "The 
taxes  voted  for  contingent  expenses 
would  properly  go  into  the  school- 
house  fund,  and  any  fund  kept  as 
contingent  fund,  so-called,  should  be 
regarded  as  a  part  of  the  school- 
house  fund.  Out  of  moneys  in  that 
fund  the  indebtedness  in  question 
would  be  properly  payable;  and  the 
fact  that  it  was  drawn  as  against 
'contlncrent  fund'  should  not  prevent 
its  payment  out  of  the  proper  fund, 
but  it  should  be  treated  as  drawn 
against  the  schoolhouse.  fund."  (Car- 
bon County  School  Diet.  No.  3  v. 
Western  Tube  Co.,  13  Wyo.  304,  844, 
80  P  166. 

98.  See 'also  infra  text  and  notes 
44,  46;  Estates  [16  Cyc  606). 

99.  Page  Wills  i  656  [quot  Nelson 
V.  Nelson,  (Ind.  A)   72  NB  482,  483]./ 

[a]  mnatratlona.— ( 1 )  In  an 
action  involving  the  construction  of 
an  option  the  court  said:  "The  event 
upon  which  the  estate  is  to  arise,  to 
wit,  the  acceptance  of  the  option  to 
purchase,  is  uncertain,  being  uncon- 
nned  as  to  limit  of  time..  The  in- 
terest created  by  this  option,  there- 
fore. Is  not  vested,  but  contingent, 
and   is   within  the  rule  against  per- 

?etuitles."  Barton  v.  Thaw,  246  Pa. 
48,  368,  92  A  312,  AnnC:asl916D 
570.  (2)  The  term  contingent  inter- 
est, aa  used  In  the  rule  of  law 
that  all  contingent  Interests  are 
assignable  in  equity,  does  not  in^ 
elude  a  possibility  of  reverter  on 
breach  of  a  condition  subsequent. 
NlcoU  V.  New  York,  etc..  R.  Co.. 
12  N.  T.  121,  182.  (3)  The  mere 
fact  that  power  was  given  to  the 
trustee  to  sell  on  the  request  of 
the  life  tenant,  and  to  use  the  pro- 
ceeds, did  not  make  the  interest 
of  the  remainderman  contingent,  for 
the   Interest   might  vest   aubjeet   to 
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but  the  uncertainty  of  the  light  to  that  enjoyment 
which  makes  the  difference  between  a  vested  •and  a 
contingent  interest."* 

'  Contingent  interest  in  personal  proper^.  A 
future  interest  not  transmissible  to  the  representa- 
tives of  the  party  entitled  thereto,  in  case  he  dies 
before  it  vests  in  possession.'^ 

Contingent  legacy.^'     A  -legacy  made  dependent 


on  some  uncertain  event;**  a  legacy  which  has  not 
vested.**  If  the  event  is  uncertain,  the  l^acy  is 
contingent,  although  th»  time  is.  fixed;  if  certain, 
the  legacy  is  vested,  although  the  time  be  un- 
certain.** 

Contingent  liability.     One  that  depends  on  an 
uncertain  event,**  such  as  the  liability  of  an  in- 


the  power,  and  mlgrht  be  liable  to  be 
defeated  or  destroyed  by  Ita  exercise 
and  still  not  be  a  contingent  as  dis- 
tinguished from  a  vested  Interest. 
Hawkins  v.  BohlinK,  168  111.  214,  220, 
48  NB  94. 

[b]  "A  fBtiure  intoraat  la  ooBtln- 
ffent,  whilst  the  person  in  whom,  or 
the  event  upon  which.  It  is  limited 
to  take  effect  remains  uncertain." 
Cal.  Civ.  Code  !  695  [quot  In  re  De 
Vrles,  17  Cal.  A.  184,  188,  119  P  109]. 

re]  "OoatiiiirBnt  l)*naflclal  later- 
Mta.^ — In  the  act  of  June  27,  1902, 
for  the  refundiner  of  succession  taxes, 
it  is  provided  in  the  first  sentence 
that  the  secretary  of  the  treasury  is 
authorized  and  directed  to  refund 
"so  much  of  said  tax  as  may  have 
been  collected  on  contingent  benefi- 
cial Interests  which  shall  not  have 
become  vested  prior  to  July  first, 
nineteen  hundred  and  two;"  and  in 
the  second  sentence  of  the  act  it  Is 
provided  that  no  tax  shall  hereafter 
be  assessed  or  Imposed  under  the 
act  approved  June  13,  1888,  "upon  or 
In  respect  of  any  continRent  bene- 
ficial interest  which  shall  not  be- 
come absolutely  vested  in  possession 
or  enjoyment,"  prior  to  July  1,  1902. 
In  construing  the  act,  the  court  said: 
"The  words  'contlnerenf  and  'abso- 
lutely vested  In  possession  or  enjoy- 
ment are  used  antithetically  and  ap- 
plied to  both  legacies  and  distributive 
shares.  What  is  meant  by  'contin- 
gent' is  Indicated  by  the  phrase  with 
which  It  Is  contrasted  and  by  its 
application  to  distributive  shares  as 
well  as  to  legacies.  The  only  sense 
in  which  the  former  are  contingent — 
and  It  is  practical  rather  than  tech- 
nical— is  that  they  come  into  being 
only  where,  In  due  course  of  admin- 
istration, the  debts  of  the  deceased 
are  ascertained  and  it  Is  found  that 
a  surplus  remains  for  distribution. 
It  is  in  this  sense  that  the  word  Is 
applied  to  distributive  shares,  and, 
of  course,  it  is  applied  to  legacies  in 
the  same  way."  McCoach  v.  Pratt, 
236  U.  S.  562,  566,  36  SCt  421,  69 
L.  ed.  720. 

[d]  "Bzpeotamcy"  dlBtlagiilslMa'— 
A  contingent  interest  is  distinguish- 
able from  an  expectancy,  which  is 
defined  as  a  l>are  hope  of  succession 
to  the  property  of  another  such  as 
may  be  entertained  by  an  heir  ap- 
parent. Such  a  hope  is  inchoate,  it 
has  no  attribute  of  property,  is  with- 
out appreciable  value,  and  the  Inter- 
est to  which  it  relates  is  nonexistent, 
and  may  never  exist.  A  contingent 
interest,  on  the  other  hand,  is  an 
actual  creation  whose  existence  may 
be  cut  off  by  few  or  many  contin- 
gencies but  whose  very  existence 
gives  it  a  possible  value.  In  re  Rob- 
bins,   199   Pa.   600,   501,   49  A  233. 

ao.  4  Kent  Comm.  p  205  [quot 
Hawkins  v.  Bohllng,  168  111.  214,  219, 
48  NE  94;  Temple  v.  Scott,  143  111. 
290,  296,  32  NE  366;  Lewis  v.  Howe, 
174  N.  Y.  340,  347,  66  NB  976,  1101]. 

31.     Black  L.  D. 

[a]  Tbns,  if  a  testator  leaves  the 
income  of  a  fund  to  his  wife  for  life, 
and  the  capital  of  the  fund  to  be 
distributed  among  such  of  his  chil- 
dren as  shall  be  living  at  her  death, 
the  interest  of  each  child  during  the 
widow's  lifetime  is  "contingent,"  and 
in  case  of  his  death  is  not  trans- 
missible to  his  representatives.  Black 
L.  D. 

33.  See  generally  Wills  (40  Cyc 
951). 

33.  Bouvier  L.  D.  [quot  Title 
Guaranty,  etc.,  Co.  v.  Ward,  164  Fed. 
469.  468]. 

[a]     IBwrilfcT  deflaltloiL — Contingent 


legacies  are  "rights  and  estates 
which  come  Into  enjoyment  or  pos- 
session on  the  happening  of  some 
uncertain  event."  Haywood  v.  Shreve, 
44  N.  J.  L.  94,  104. 

34.  Willlama  Bx.  [quot  Title 
Guaranty,  etc.,  Co.  v.  Ward,  164  Fed. 
459,   4681. 

35.  Moore  v.  Matthews,  70  N.  J. 
Eq.  373,  378,  61  A  743;  Beatty  v. 
Montgomery,  21  N.  J.  Bq.  324.  326. 

"When  a  legacy  is  directed  to  be 
paid  at  a  future  time,  or  on  a  future 
event,  it  is  vested  or  contingent, 
according  to  the  Intent  and  meaning 
of  the  testator,  as  expressed  in  his 
Will.  If  the  time  or  event  Is  an- 
nexed to  the  payment  of  the  legacy, 
it  Is  vested:  if  to  the  substanee  or 
gift  of  the  legacy,  it  is  contingent; 
because  such  appears  to  be  the  inten- 
tion of  the  testator.  Therefore,  if  a 
legacy  be  given  to  a  person,  payable, 
or  to  be  paid,  at,  or  when  he  shall 
attain  the  age  of  twenty-one  years; 
or  at  or  upon  any  other  definite 
period  or  event;  the  legacy  becomes 
vested  immediately  on  the  testator's 
death;  and  is  transmissible  to  the 
executors  or  administrators  of  the 
legatee,  although  he  dies  before  the 
time  of  payment.  But  if  the  words 
'payable'  or  'to  be  paid'  are  omitted, 
and  the  legacy  is  given  at  twenty- 
one-  or  at  or  upon  any  other  future 
period  or  event;  the  Interest  is  con- 
tingent, and  depends  for  its  vesting 
on  the  legatee  being  alive  at  the 
period  or  event  specified."  Conwell 
V.  Heavllo,  5  Del.  296,  297  [quot 
Rubencane  v.  McKea,  6  Del.  Ch.  40, 
44,.  6  A  639]. 

"It  has  been  repeatedly  held,  and 
seems  at  this  day  to  be  the  settled 
law,  that  where  the  bequest  made  to 
a  legatee  is  in  these,  or  words  of 
similar  meaning,  without  being  con- 
trolled by  the  context  of  the  will, 
they  imply  a  condition  precedent, 
to  wit,  that  the  legatee  live  to  that 
age;  and  consequently  the  legatee 
does  not  take  a  vested  Interest  in 
the  legacy  until  twenty-one.  I  give 
and  bequeath  to  A.  B.,  'at  the  age  of 
twenty-one' — or,  'if  he  arrives  at 
twenty-one" — or,  "provided  he  lives  to 
bo  twenty-one'— .or,  'In  case  of  his 
arriving  at  twenty-one' — or,  'when  he 
arrives  at  the  age  ■  of  twenty-one' — 
have  all  been  held  to  be  contingent 
legacies."  Giltord  v.  Thorn,  9  N.  J. 
Eq.  702,  729  [quot  Herold  v.  Shanley, 
146   Fed.   20.  22,   76   CCA  478]. 

36.  American  Cereal  Co.  v.  Lon- 
don Guarantee,  etc.,  Co.,  211  Fed.  96. 
98    128  CCA  24 

[a]   Similar  Oefliiltlaii "A  l^abilitv 

which  is  not  absolute,  but  depends 
upon  an  uncertain  event."  Anderson 
L.  D.  [quot  State  v.  Sheets,  26  Utah 
106,  108,  72  P  334]. 

JTb]  ZUastrstlonB. — (1)  "The  Ua^- 
billtjr  of  an  indorser  or  a  surety  Is 
contingent,  and  not  actual,  until  de- 
fault Toy  the  payee  or  principal." 
State  V.  Sheets,  26  Utah  105.  lOlf.  72 
P  334.  (2)  Where  an  action  involved 
a  covenant  by  a  bankrupt  to  pay  an 
annuity  to  trustee  for  the  benefit  of 
his  wife,  and  the  construction  of  a 
bankruptcy  statute  providing  that 
future  or  contingent  debts  or  lla^ 
bllitles  of  a  bankrupt  are  to  be 
valued  in  the  best  way  possible,  and 
that,  when  the  value  has  been  as- 
certained, the  sum  so  assessed  is  to 
be  provable  as  a  debt  in  the  bank- 
ruptcy, the  court,  per  Brett,  L.  J., 
said:  "The  liability  to  pay  the  an- 
nuity was  a  liability  contingent  on 
the  life  of  the  annuitant.  1.  e.,  con- 
tingent on  the  happening  of  a  future 
event.    It  is  within  the  precise  words 


of  sect.  31.  The  section  says  tlutt 
such  a  contingent  liability  is  to  l>e 
provable  In  the  bankruptcy,  and 
says  how  it  is  to  be  proved.  An 
estimate  is  to  be  made  of  the  value, 
and  the  value  so  assessed  is  to  be 
provable  In  the  bankruptcy  for  all 
purposes,  so  long  as  the  bankruptcy 
lasts."  Ex  p.  Bates,  11  Ch.  D.  914, 
917.  (3)  "The  liability  of  a  surety 
on  an  administration  bond,  is  con- 
tingent, until  the  principal  shall  fall 
in  the  performance  of  a  duty  re- 
quired of  him  by  law.  But  when- 
ever there  Is  a  failure.  It  Is  absolute, 
and  he  is  bound  to  answer  to  those 
having  the  ultimate  Interests  in  the 
assets,  for  whatever  injury  they  may 
sustain  from  the  breach  of  the  con- 
dition of  the  bond.  The  modes  of 
enforcing  the  liability  may  vary,  as 
the  remedy  pursued  may  be  in  law 
or  In  equity.  This  does  not  change 
the  character  of  the  liability;  that 
Is  fixed  by,  and  Is  determined  from 
the  nature  and  terms  of  the  bond, 
and  not  by  the  remedies  which  may 
be  pursued  for  its  'enforcement." 
McDowell    V.    Jones,    68    Ala.    25,    S2. 

(4)  The  act  of  bankruptcy  providing 
that,  in  cases  of  contingent  debts 
and  <;ontlngent  liabilities  contracted 
by  the  insolvent,  the  creditor  may 
make  claim  therefor,  and  have  his 
claim  allowed  with  the  right  to 
share  in  the  dividends,  if  the  con- 
tingency happens  before  the  final 
order  for  the  dividend,  did  not  In- 
clude a  contract  given  by  one  part- 
ner to  another  to  assume  all  Ita- 
Mlities,  debts,  and  demands  of  the 
firm,  and  save  him  harmless  there- 
for. Femald  v.  Johnson,  71  Me.  437, 
439  (where  the  court  said:  "The 
words  of  the  statute,  'contingent  lia- 
bilities, contracted  by  the  insolvent,' 
surely  cannot  refer  to  such  a  con- 
tingency as,  whether  the  insolvent 
will  keep,  or  break  his  ovm  con- 
tract. It  must  be  something  more 
definite.  Some  event  more  reliable 
and  upon  which  soma  calculation 
can  be  based.  In  this  case  there  is 
not  only  one,  but  several  contin- 
gencies, all  of  which  are  equally  un- 
certain. There  is  not  only  the  un- 
certainty as  to  the  neglect  of  the 
contractor  to  pay,  but  there  must 
also  be  a  demand  by  the  creditor, 
and  payment  -by  the  claimant,  who 
may  or  may  not  be  able  to  respond"). 

(5)  "A  contingent  liability  con- 
tracted by  a  bajikrupt.  In  its  legal 
signification,  means  an  obligation  of 
the  bankrupt  ■arising  from  his  con- 
tract, the  duty  to  perform  which  is 
dependent  as  to  when  or  whether  the 
obligation  shall  become  absolute, 
upon  the  occurrence  of  an  event  the 
happening  of  which  is  a  matter  of 
some  uncertainty."  Haywood  v. 
Shreve,  44  N.  J.  L.  94,  104.  (6)  The 
phrase  "contingent  liabilities"  In 
U.  S.  Rev.  St.  :  5068,  relating  to  the 
contingent  liabilities  of  a  bankrupt, 
cannot  be  construed  to  include  the 
possibility  that,  by  means  of  pro- 
ceedings not  yet  instituted,  the  bank- 
rupt may  have  enforced  against 
hira  a  liability  created  by  statute, 
which  can  be  enforced  only  by 
methods  provided  for  by  the  statute, 
and  which  does  not  grow  out  of  any 
contract  on  the  part  of  the  bank- 
rupt with  the  person  or  persons  for 
whose  benefit  the  statute  may  be 
invoked.  Barre  First  Nat.  Bank  v. 
HIngham  Mfg.  Co.,  127  Mass.  663. 
5681  (7)  A  policy  insuring  the 
owner  of  a  building  in  process  of 
erection  against  loss  from  common- 
law    or    statutory     liability    arising 
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dorser;*'  opposed  to  a  future  or  a  pure  debt."  If  a 
liability  exists,  but  it  is  uncertain  whether  it  will 
ever  be  absolute  in  the  sense  of  being  enforceable,  it 
is  contingent.^  If  the  liability  is  certain,  and  the 
debt  uncertain  only  as  to  amount,  it  is  not  con- 
tingent.^ As  long  as  a  debt  is  absolute  it  is  not 
contingent,  but  it  is  not  absolute  if  its  enforce- 
ability is  dependent  on  a  contingency  that  may 
never  happen.*^  There  is  a  marked  distinction  be- 
tween a  contingent  liability  and  the  right  contin- 
gent on  the  hapi>ening  of  an  event  to  enforce  an 
existing  liability.  In  the  one  case,  there  is  no  lia^ 
bility  until  the  happening  of  the  event,  the  ocenr- 
rence  of  which  creates  the  liability,  while  in  the 
other  the  liability  exists,  but  the  right  to  enforce 
it  depends  on  the  contiiKeney.** 

Oontingent  rnaainder.      A  right  or  estate  that 
comes  into  enjoyment  or  possession  on  the  hap- 


p^iing.  of  some  uncertain  event  ;^  an  estate  in  re- 
mainder limited  to  take  effect  either  to  a  dubiqjis 
and  uncertain  person  or  on  a  dubious  and  uncer- 
tain event,  so  that  the  particular  estate  may  never 
be  determined  and  the  remainder  never  take  effect.** 

Contingent  rights.  Bights  which  are  only  to 
oome  into  existence  on  an  event  or  condition  which 
may  not  happen  or  be  performed  until  some  other 
event  may  prevent  their  vesting.** 

Contingent  tmst.*' 

Contingent  vae.  Such  a  use  as  may  by  possibil- 
ity happen  in  possession,  reversion,  or  remainder.** 

Contingent  wilL*" 

OOITPINOENTLT."'  Fortuitously;"*  by  possi- 
bility;**  as  may  happen." 

CONTINUAITOE.  The  state  of  continuing,  hold- 
ing on,  lasting,  persisting,  remaining,  or  abiding;"* 
duration;*"  permanency."'    In  its  l^al  sense,  the 


from  the  contingent  liablUtjr  of  the 
aasared  as  owner,  for  damagea  on 
account  of  Injuries  aecldeataUy  suf- 
fered by  any  person  in  connection 
vith  and  during  the  construction  of 
the  building  for  an  act  or  negligence 
of  any  contractor  or  subcontractor, 
imposes  no  liability  on  the  insurer. 
Sroka  v.  Frankfort  American  Ina 
Co..  47  Misa  607.  608.  94  NTS  601 
<irhere  the  court  said:  The  insur- 
ance is  against  'contingent  liability' 
for  the  act  or  negligence  of  a  con- 
tractor or  subcontractor.  There  is 
no  such  liability  known  to  the  law. 
The  owner  may  be  liable  in  a  given 
ease  for  the  result  of  an  accident, 
but  his  liability  in  siTch  a  case  wlU 
be  original   and   not  contingent"). 

ro]  •'Ooattagumor'  <llsMiiiilrti»«. 
—"A  contingent  llabllltv'ls  on*  thing, 
a  contingency,  the  happening  of 
which  may  bring  Into  existence  a 
liability.  Is  another,  and  a  very  dif- 
ferent thing.  In  the  former  case 
there  Is  a  liability  which  will  be- 
come absolute  upon  the  happening 
of  a  certain  event;  In  the  latter 
there  is  none  until  the  event  hap- 
pens The  difference  is  simply  that 
which  exists  between  a  conditional 
debt  or  liability,  and  none  at  all." 
Femald  v.  Johnson,  71  Me.  437,  440. 

37.  Anderson  L.  D.  [quot  State 
▼.  Sheeta  26  Utah  106.  108,  72  P 
t>4];  American  Cereal  Co.  v.  Lon- 
don  OoaranteCL  eto.,  Co.,  >11  Fed. 
»6.  (8.  1S8  OCl  S4. 

88^    Standard   D. 

36.  South  Milwaukee  Co.  v.  Mur- 
phy. 112  Wla  614.  620,  88  NW  683. 
S8  LRA  82  tQUOt  Davis  v.  Davis,  137 
Wis.   840,    6'f8.   119   NW  3S4]. 

4a  Rowell  V.  Felker,  64  Vt.  626, 
629;  Downer  v.  Curtis,  26  Vt.  660, 
664. 

41.  South  Milwaukee  Co.  v.  Mur- 
phy, 112  Wis.  614.  620.  88  NW  683, 
58  LRA  82  [quot  Davis  v.  Davia 
137   Wis.    640,    648.    119    NW    334]. 

48.  Redlands  First  Nat.  Bank  v. 
Consolidated  I<umber  Co.,  16  Cal.  A. 
2(7.  26>.  116  P  680  (holding  that 
the  liability  incurred  by  a  corpora- 
tion transierrlng  a  note  and  guar- 
anteeing payment  thereof  at  matu- 
rity or  at  any  time  thereafter,  waiv- 
ing demand,  notice  of  nonpayment, 
and  protest.  Is  not  a  contingent  but 
an  absolute  liability  created  at  the 
date  of  the  making  of  the  guaranty). 
^  [a]  m— tratloaa. — (i)  "it  has 
been  decided,  that  by  the  words  'any 
debt  payable  upon  a  contingency.'  ft 
was  Intended  to  Include  actual  con- 
tingent debts  only;  and  not  a  mere 
personal  obligation  Imposing  no  debt 
or  duty,  which  can  be  estimated  and 
valued."  Woodard  v.  Herbert,  24 
Ma  358,  381  felt  Lyde  v.  Mynn,  1 
Coop.  L  Brough.  128.  47  Reprint  44; 
EX  p.  Lancaster  Canal  Co..  Mont. 
*?];  (*'>  W-  8.  Rev.  St.  i  5068.  pro- 
viding that  all'  cases  of  contingent 
debts  and  oontlngent  llabiUtiea  con- 
tracted by  the  banxrupt  and  not 
otherwise  provided  for.  may  be  al- 
lowed, etc,  means  "such  as  can  be- 
came fixed   and  absolnta^  and   do  so 


become,  by  the  happening  of  the  con- 
tingency, before  the  order  for  the 
final  dividend;  and  such  as,  under  ao 
order  of  the  court,  prescribing  the 
manner,  are  of  a  character  to  be 
susceptible  of  ascertainment  and 
Uqultetlon."  Steele  v.  Graves,  68 
Ala.  21,  27.  (3)  In  construing  the 
General  Stamp  Act  (G6  Geo.  Ill  c. 
184),  providing  that  where  property 
is  sold  and  is  conveyed  subject  to  a 
debt  or  sum  of  money  to  be  after- 
ward paid  by  the  purchaser,  the 
same  snail  be  deemed  to  be  purchase 
money  in  respect  whereof  ad  valo- 
rem duty  is  to  be  paid,  the  court 
said:  "In  the  Bankrupt  Act,  6  Geo. 
4,  o  16,  contingent  debts  upon  which 
a  value  can  be  set  are  made  the  sub- 
ject of  proof,  and  we  think  that  the 
words  of  the  enactment,  any  mort- 
gage or  other  debt,  include  contin- 
gent debts  as  well  as  absolute  ones." 
Mortlmore  v.  Inland  Revenue,  2  H. 
&  C.   8*8,  •854.    159   Reprint  347. 

43.  See  also  Deeds  [13  Cyo  648]; 
Estates  [16  Cyo  648];  Wills  (40  Cyc 
1664]. 

44.  Haywood  v.  Shreve,  44  N.  J.  Ii. 
»4.  104.  _ 

46.  Doe  V.  Consldina  6  Walt  (V. 
8.)  458,  474,  18  L.  ed.  8<t:  Phinlsy  v. 
Foster,  90  Ala  262,  7  8  M;  Throop 
V.  Williams,  6  Conn.  98,  100;  Haunt- 
man  v.  Carpenter,  16  App.  (D.  C.)  624, 
528;  Richardson  v.  Penicks,  1  App. 
<D.  C.)  261,  264:  Harvard  College  v. 
Batch.  171  111.  ^76.  49  NB  643.  644: 
Temple  v.  Scott.  143  111.  290,  32  NB 
366,  867:  Haward  v.  Peavey,  123  III. 
430,  21  NB  608.  16  AmSR  120;  Mar- 
vin V.  Ledwith,  111  III.  144,  160; 
Bunting  V.  Speek.  41  Kan.  424,  21  P 
288,  290.  8  tiRA  690:  Owen  v.  Elaton, 
56  Mo.  A.  663,  667  [appr  De  Laasus 
v.  Qatewood,  71  Mo.  8711;  Jamison 
V.   Blowera    6   Barb.   686,  692. 

48.  Cooley  Const.  L.lm.  332  [quot 
Pearsall  v.  Great  Northern  R.  Co., 
161  U.  B.  646,  673,  16  SCt  706.  40  U 
ed.  838;  Peo.  v.  Adirondack  R.  Co., 
39  App.  Dlv.  84,  66,  66  NTS  869]. 

[at  An  laehoate  xlgM  of  dower 
(1)  fs  a  contingent  right,  which  the 
wife  during  coverture  may  have  the 
assistance  of  the  court  to  establish 
or  to  protect.  Flynn  v.  Flynn,  171 
Masa  312,  314.  60  NB  650,  68  AmSR 
427,  42  LRA  98.  (2)  Where  the  con- 
sideration for  the  voluntary  settle- 
mpnt  made  by  a  husband  on  his  wife 
was  her  right  of  dower  in  an  estate 
which  the  husband  was  about  to 
mortgage,  the  court.  In  construing 
the  wife's  interest  in  the  estate, 
said:  "Though  she  had  no  actual  es- 
tate In  the  dower  during  the  life  of 
her  husband,  yet  she  had  an  Interest 
and  a  right  of  which  she  could  not 
be  divested  buf.  bv  her  consent  or 
crime,  or  her  dying  before  her  hus- 
band. It  was  a  valuable  interest, 
which  is  frequently  the  subject  of 
contract  and  bargain;  it  was  an  in- 
terest which  the  law  recognises  as 
the  subject  of  conveyance  by  fine  in 
Bngland,  and  by  deed  with  us.  It  Is 
more  or  less  valuable  nccordlng  to 
the  relative  ages,  constitutions  and 


habits  of  the  husband  and  wife.  It 
is  more  than  a  possibility,  and  may 
well  be  denominated  a  contingent 
interest."  Bullard  v.  Briggs,  7  Pick. 
(Mass.)   633.   539,   19  AmD  292. 

47.  See  Trusts  [39  Cyo  381. 

48.  1  Coke  (Thomas  ed)  121; 
Comyns  Dig.  tit  Uses  K  6  [both  quot 
Jemlson  v.  Btowers,  6  Barb.  (N.  T.) 
686,   6921. 

[a]  tfimllar  Osllaltlon. — Contin- 
gent uses  "are  rights  and  estates 
which  come  into  enjoyme'nt  or  pos- 
session on  the  happening  of  some 
uncertain  event."  Haywood  v. 
Shreve,   44  N.  J.  L.  94,  104. 

[b]  "BxaeatOTT  dsvlsa"  dlsttn- 
amiansdii  Contingent  or  springing 
uses  differ  from  an  executory  devise 
in  that  there  must  be  a  person  seised 
to  such  uses  at  the  time  when  the 
contingency  happens,  else  they  can 
never  be  executed  by  the  statute; 
and  therefore  if  the  estate  of  the 
feoffee  to  such  use  be  destroyed  by 
alienation  or  otherwise,  before  the 
contingency  arisen  the  use  is  de- 
stroyed forever;  whereas  by  an  ex- 
ecutory devise  the  freehold  itself  la 
transferred  to  the  future  devisee.  2 
Blackstone  Comm.  334. 

48.     See  Wills  [40  C^c  1082]. 

•0.    See  also  Ctontingent  ante  p  114. 

81.     Century  D. 

88.     Century  D. 

[a]  "Ooatlageatlr"  •atttlsd  to  aA- 
auiilstTation.^^%e  word  "contin- 
gently." in  Code  Civ.  Proc.  i  2682, 
providing  that  a  person  entitled  ab- 
solutely or  contingently  to  adminis- 
tration may  present  a  petition  pray- 
ing for  letters  to  himself  or  to  such 
other  persons  having  a  prior  right, 
when  considered  In  connection  with 
Ji  2860,  2861,  prescribing  the  persons 
entitled  to  letters  of  administration, 
and  fixing  their  priorities,  etc.,  means 
a  person  to  whom,  at  the  time  the 
netitlon  Is  filed.  letters  would  issue. 
If  persons  entitled  thereto  in  priority, 
under  I  2660,  did  not  take,  and  a 
nonresident  alien  is  not  entitled  to 
file    a    petition    and    secure    the   ap- 

g ointment  of  his  resident  attorney, 
e  not  being  contingently  entitled  to 
letters  himself.  Hatter  of  Ferrlgan, 
92  App.  Dlv.  878.  87  NTS  18.  17  (hold- 
ing that  where  the  petition  for 
letters  of  administration  was  filed, 
petitioner  could  not  obtain  letters, 
nor  could  he  file  a  petition  for  letters 
because  he  was  not  then  "contin- 
gently" entitled  thereto,  and  he 
could  not  be.  not  being  a  citisen  of 
the  United  States,  until  he  became 
a  resident  of  the  state). 

63.     Century  D. 

S4.     Standard  D. 

68.    Standard  D. 

88.    Standard  T>. 

fa]  As  la^ortlBf  ir*""*— "Ti — 
In  an  action  against  a  master  for 
Inlurles  to  a  servant,  an  Instruction 
that,  "if  the  jury  And  the  Issues  for 
the  plaintiff,  in  determining  the 
.  .  .  damages,  they  may  take  into 
consideration     .     .     .  the      bodily 

pain  and  suffering  and  mental  an- 
guish endured  by  plaintiff  since  said 
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adjonmment  of  a  cause  from  one  day  to  another 
of  the  same  or  a  subsequent  tenn.*' 


Oontisnauoe  in  office.    Continuing  in  office  onder 
one  a{>p(Hntment.'* 


Injury  in  conaequence  thereof,  the 
.  chartLCter  and  extent  Of  said  Injury 
and  its  continuance,  together  wit^ 
loss  of  time,  if  any,"  does  not  au- 
thorize the  Jury  to  assess  damages 
for  permanent  Injuiy,  as  the  word 
"coatinuejice,"  while  Kenerally  slg- 
nlfylnc  permanency,  does  not  bear 
that  construction  in  the  connection 
In  which  It  Is  used.  Moore  v.  llls- 
aouri  Fac.  R.  Co.,  186  Mo.  A.  210,  215, 
116  3W  440. 

67.  Bouvier  L.  D.  See  also  Con- 
tinuances post  p  119;  Criminal  Law 
[9  Cyc  163J. 

68.  Smith  ▼.  Watarbury.  64  Conn. 
174.  176.  7  A  17. 

[a]  ninsteattona. — (l)  The  term, 
as  used  in  a  constitutional  provision 
declaring  that  the  compensation  of 
Judges  of  certain  courts  should  not 
be  changed  during  their  continuance 
in  office,  has  been  construed  to  refer 
to  the  term  of  office,  and  not  to  the 
individual.  Foreman  v.  Peo.,  209  III. 
6S7,    71   NE   IS,   87    (holding  that  Li. 


[1901]  p  207,  providing  that  Judges 
of  the  circuit  and  superior  courts  of 
Cook  county,  thereafter  to  be  elected 
shall  receive  ten  thousand  dollars 
per  year,  Instead  of  seven  thousand 
dollars,  does  not  entitle  a  Judge, 
elected  after  the  passage  of  the  act 
to  complete  the  unexpired  term  of  a 
Judge  elected  before  the  passage  of 
the  act,  to  receive  a  salary  of  ten 
thousand  dollars).  (2)  A  provision 
in  the  bond  of  a  treasurer  of  a  cor- 
poration, whose  office  is  annual,  se- 
curing his  Odellty  during  his  "con- 
tinuance in  office '  means  no  longer 
time  than  the  year  for  which  he  was 
chosen,  and  such  further  time  as  is 
reasonably  sufficient  for  the  election 
and  auallficatlon  of  his  successor. 
Mutual  Loan,  etc.,  Assoc  v.  Price, 
16  Fla.  204,  216,  26  AmR  703.  (3) 
A  deputy  BnerlfTs  bond,  conditioned 
Lor  the  performance  of  his  duty.  In- 
demnifying the  sheriff  "during  his 
continuance  in  office,"  without  speci- 


fying the  lenvth  of  time,  binds  only- 
for  Oie  year,  for  which  he  was  first 
appointed.  Munford  v.  Rice,  6  Munf. 
<20  Va.)  81,  82.  (4)  The  expression 
In  a  sheriff's  bond,  "during  the  con- 
tinuance in  office,"  clearly  has  refer- 
erence  to  the  actual  duration  of  the 
office  by  virtue  of  the  appointment 
under  which  the  bond  was  taken. 
Com.  V.  Fairfax,  4  Hen.  &  M.  (14  Va.) 
208,  211.  (5)  Where  a  banking  In- 
stitution at  an  annual  meeting 
elected  a  treasurer  for  the  ensuing 
year,  and  such  treasurer  gave  bond 
faithfully  to  administer  nls  trust 
during  his  continuance  In  office,  the 
words  "during  his  continuance  in 
office"  will  be  held  to  cover 
only  the  year  for  which  he  was 
elected,  and  hence  the  sureties  are 
not  liable  for  defaults  made  after 
the  expiration  of  a  year  from'  his 
election.  Ulster  County  Sav.  Inst.  v. 
Ostrander,  163  N.  T.  480,  438,  67  NE 
627. 
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L  DEFINmONS,  DISTINCTIONS,  AND  OBIOIN  [$  1]  p  122 

n.  OENERAL  CONSIDERATIONS  [$$  2-8]  p  123 

A.  Pmoer  to  Continue  [$  2]  p  123  , 

B.  Right  to  Cmtinuance  [i  3]  p  123 

C.  Diacntion  of  Covrt  [}$  4-5]  p  123 

1.  General  Rules  [$  4]  p  123 

2.  IStatuUrry  Exceptions  [$  5]  p  125 

D.  Considerations  Affecting  Grant  or  Refusal  [J  6]  pl26 

E.  Continuances  after  Reversal  and  Remand  [$  7]  p  127 

F.  Continuance  as  to  One  of  Coparties  [J  8]  p  127 

m.  KINDS  OF  CONTINUANCES  m  9-13]  p  128 

A.  For  Cause  Shovm  [J  9]  p  128 

B.  Of  Court's  Own  Motion  ({  10]  p  128 

C.  By  Consent,  Agreement,  or  Stipulation  [H  11-12]  p  128 

1.  In  General  [$  11]  p  128 

2.  Necessity  tmd  Sufficiency  of  WriOen  Agreements  or  Stipulations  [$  12]  p  128 

D.  By  Operation  of  Lane  [$  13]  p  129 

17.  GROUNDS  FOR  CONTINUANCE  [$$  14-113]  p  129 

A.  In  General  [$  14]  p  129 

B.  Particular  Matters  [jj  15-113]  p  130 

1.  Defect  of  Parties  [}  15]  p  130 

2.  Appointment  of  Receiver  far  Opposite  Party  [J  16]  p  130 

3.  Insufficient  Service  of  Process  [i  17]  p  130 

4.  Delay  in  Filing  Pleadings  [$  18]  p  131 

5.  Overruling  of  Motions  or  Demurrers  [{  19]  p  131 

6.  toss  or  Absence  of  Papers  [$  20]  p  132 

7.  Failure  to  File  Security  for  Costs  [i  21]  p  132 

8.  Absence,  Incompetency,  or  Disqualififiokon  of  Jurors  [$  22]  p  132 

9.  Prejudice  (}  23]  p  132 

10.  Abserux  or  Illness  of  Court  Stenographer  [$  24]  p  133  ' 

11.  Want  of  Preparation  W  25-26]  p  133 

a.  In  General  [{  25]  p  133 

b.  Withdrawal,  Addition,  or  Change  of  Counsel  [J  26]  p  134 

12.  Contemplated  Passage  of  Retrospeitive  Statute  Affecting  Case  [$  27]  p  134 

13.  Pendency  of  Another  Action  [$?  28-32]  p  134     , 

a.  In  General  [J  28]  p  134      , 

b.  In  Another  State  ft  29]  p  135 

c.  In  State  and  Federal  Courts  [  j  30]  p  135 

d.  Proceedings  in  Equity  [J  31]  p  136 

e.  Pendency  ^  Appeal  [$  32]  p  136  • 

14.  Proceedings  to  Enjoin  Actions  [{  33]  p  136  '< 
16.  Proceedings  for  Discovery  [}  34]  p  136 

16.  Proceedings  to  Take  Depositions  [$  35]  p  137 

17.  Absence  of  Parties  [J  J  36-47]  p  138  ' 

a.  In  General  ft  36]  p  138 

b.  From  State  ft  37]  p  140 

c.  On  Business  [j  38]  p  140 

d.  Because  of  Illness  [U  39-40]  p  141 

(1)  Of  Party  ft  39]  p  141 

(2)  In  Family  of  Party  ft  40]  p  142 

e.  In  PMic  Service  [U  41-42]  p  143 

(1)  In  General  ft  41]  p  143 

(2)  Under  Special  Statutory  Provision  [J  42]  p  143 

f.  Because  of  Imprisonment  [{  43]  p  143 

•Author  of  "Arson"  6  C.  J.  587.  "Assignments  for  Benefit  of  Creditors"  5  C  J.  102S,  "Building  and  I<oan 
Associations"  9  C.  J.  918,  "Burglary  and  Theft  Insurance"  9  C.  J.  1095,  "Colleges  and  Universities"  11  C.  J. 
971,  "Commerce"  12  C.  J.  1;  Joint  author  of  "Appeal  and  Error"  4  C.  J.  1,  "Collision"  11  C.  J.  1004;  and  con- 
tributing   editor   of   the   Cyclopedia    of  Law  and  Procedure. 

Vor  IstaK  «•■•■>  OavalovaMate  and  Ohaacaa  in  the  law  see  oumulatlTe  Annotalions,  same  tltlBj  page  and  note  number. 
Copyright,  1918,  American  Law  Book  Company  —  from  C.  3.  Vol.  13. 


120     [13  0.  J.]  CONTINUANCES 

g.  Beeaute  of  Attendance  on  Another  Court  [$  44]  p  143 
.  Became  oflncorr&i  Statement  of  Adversary  [$  45]  p  143 
i.  Of  Coparty  [J  46]  p  143 
j.  Of  Adverse  Party  [}  47]  p  144  , 

18.  Absence  of  Counsel  [U  48-55]  p  144 

a.  In  General  [J  48]  p  144 

b.  Because  of  lUness  [$  49]  p  145 

c.  Because  of  Illness  in  Family  [J  50]  p  146 

d.  In  Public  Service  [J  51]  p  146 

e.  Becausi  of  Attendance  on  Another  Court  [i  52]  p  146 

f.  By  Agreement  or  Stipulation  [5  53]  p  147 

g.  By  Leave  of  Court  [i  54]  p  147  ^ 
n.  One  of  Several  Counsel  [J  65]  p  147 

19.  Death  of  Parties  M  56-57]  p  148 

a.  Death  of  Plaintiff  [{  56]  p  148 

b.  Death  of  Defendant  [}  57]  p  149'  • 

20.  Death  of  Counsel  [$  58]  p  149 

21.  Absence  of  WUnesses  or  Evidence  [J  J  59-90]  p  149 

a.  In  General  [i  59]  p  149 

b.  Illness  of  Witness  [$  60]  p  151 

c.  Necessity  of  Evidence  [J  61]  p  151 

d.  Competency  of  Evidence  [{  62]  p  151 

e.  Materiality  of  Evidence  [U  63-64]  p  152 

(1)  In  General  U  63]  p  152 

(2)  Issues  Made  by  Pleadings  [J  64]  p  152 

f.  X-ray  Examination  [{  65]  p  153 

g.  Evidence  That  Could  Not  Alter  Result  [J  66]  p  153 
a.  Cumtdative  Evidence  [i  67]  p  154 

i.  Impeaching  Testimony  and  Testimony  in  Support  of  Character  qf  Witness  [$  68]  p  154 
j.  Etiti^ence  of  Written  Evidence  of  Absent  Witness  [$  69]  p  155 
k.  Documentary  Evidence  [$  70]  p  155 
L  Diligence  in  Procuring  Evidence  [{J  71-90]  p  155 

(1)  /nGeneroZ  [J  71]  p  155 

(2)  Witness  in  Emifioy  of  Applicant  [$  72]  p  157 

(3)  Officers  of  Court  Remdred.as  Witnesses  [$  73]  p  157 

(4)  Party  Required  as  Witness  [J  74]  p  157 
(6)   Nonresident  Witness  [{  75]  p  158 

(6)  What  Conaitutes  Due  Diligence  [U  76-88]  p  158 

(a)  In  General  [i  76]  p  158 

(b)  Summoning  and  Compelling  Attendance  of  Witnesses  [$$  77-84]  p  159 

aa.  In  General  [{  77]  p  159 

bb.  Issuance  and  Service  of  Subpoena  in  General  [{  78]  p  160 
•  cc.  Reliance  on  Promise  to  Attend  [{  79]  p  160 
dd.  Service  Impossible  or  Unavailing  [j  80]  p  161 
ee.  Second  SiApaena  [(  81]  p  161 
ff.  Delay  in  Issuance  or  Service  of  Subpoena  [$  82]  p  161 
gg.  Tender  of  Fees  [{  83]  p  162 
hh.  Failure  of  Summoned  Witness  to  Attend;  Attachment  [(  84]  p  162 

(c)  Witness  Absent  after  Attending  Court  [J  85]  p  163 

(d)  Taking  Depositions  [{{  86-^]  p  163 

aa.  In  General  [$  86]  p  163 

bb.  Reliance  on  Promise  to  Attend  [$  87]  p  164 

cc.  Delay  in  Procuring  Deposition  [$  88]  p  165 

(7)  Documentary  Evidence  [J  89]  p  165 

(8)  Excuse  for  Laches  [$  90]  p  166 

22.  Amendment  of  Pleadings  [J$  91-103]  p  167 

a.  In  General  [$  91]  p  167 

b.  Materiality  of  Amendments  [{  92]  p  169 

c.  Absence  of  Surprise  as  Ground  of  Refusing  Continuance  [J  J  93-94]  p  170 

(1)  In  General  [}  93]  p  170 

(2)  Express  Notice  of  Amendment  [{  94]  p  171 

d.  Amendments  as  to  Particular  Matters  [H  95-102]  p  171 

(1)  Parties  [i  95]  p  171 

(2)  Form  or  Cause  of  Action  [J  96]  p  172 

(3)  Demand  or  Relief  [U  97-98]  p  173 

(a)  Increase  [J  97]  p  173 

(b)  Withdrawal  of  Part  [}  98]  p  173 

(4)  Description  of  Instrument  [$  99]  p  173 

(5)  Description  of  Injury  [{  100  ]  p  173 

(6)  Time  and  Place  [}  101]  p  173  f^  ] 
(7)  Conformity  of  Pleadings  to  Proof  [j  102]  p  174            Digitized  by  VjOO^^IC 
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e.  Continwmee  to  Permit  Amendnunt  or  Notice  Thereof  (f  103]  p  174 

23.  Surprise  at  Trial  [U  lOi-110]  p  174 

a.  In  General  [{  104]  p  174 

b.  MiOake  of  Party  or  Counsd  [$  105]  p  176 

c.  Unexpected  Suppression  of  Evidence  [f  106]  p  175 

d.  Exdusion  of  Evidence  [$  107]  p  176 

e.  Adversary's  Evidence  [i  108]  p  176 

f.  Applicant's  Evidence  [$  109]  p  177 

g.  Neviy  Discovered  Evidence  [i  110]  p  177 

24.  Improper  Remarks  or  Conduct  of  Counaw[i  111]  p  178 

25.  Miscondvd  of  WUness  [$  112]  p  178 


▼.  THE  APPLICATION  [H  114r-141]  p  178 

A.  Necessity  of  [J  114]  p  178 

B.  Nature  and  Requisites  [$  116]  p  178 

C.  Who  May  Mdce  [$  116]  p  178 

D.  Time  for  Making  [i  117]  p  178 

E.  Notice  of  li  118]  p  179 

F.  The  Affidamt  M  119-141]  p  179 

1.  Necessity  for  {}  119]  p  179 

2.  By  Whom  Made  [i  120]  p  180 
8.  Requisites  [$$  121-139]  p  181 

a.  Compliance  vnth  Requirements  <rf  Statute  [$  121]  p  181 

b.  Manner  of  Statina  Fads  [i  122]  p  182 

c.  Good  Faith  [i  123}  p  182 

d.  Allegations  Relative  to  Particular  Grounds  [H  124-139]  p  182 

(1)  Absence  of  Counsel  [$  124]  p  182 

(2)  Absence  of  Party  [}  125]  p  183 

(3)  Want  of  Preparatum  [J  126]  p  183 

(4)  Amendment  of  Pleadings  [$  127]  p  183 

(5)  Another  AOion  Pending  ($  128]  p  184 

(6)  Absence  of  Witnesses  or  Evidence  [$$  129-139]  p  184 

(a)  In  General  [f  129]  p  184 

(b)  Documentary  Evidence  [$  130]  p  184 

(c)  Competency  and  Materiality  of  Evidence  ($  131]  p  184 
Name  and  Residence  of  Absent  Witness  [{  132]  p  184 


(d) 
(e) 


Statement  of  Fads  Expected  to  Be  Proved  [J  133]  p  185 


(ft)  ProbabaOy  of  Produdion  of  Witness  or  Evidenceii  1341  p  186 
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(k)  Neidy  Discovered  Evidence  [i  139]  p  190 

4.  Amendment  [i  140]  p  190 

5.  Supplemental  or  Additional  Affidavits  [$  141]  p  190 


VL  THE  HEABING  IH  142-143]  p  190 

A.  In  General  [i  142]  p  190 

B.  Counter  Affidavits  and  Other  Evidence  [i  143]  p  190 

TO.  THE  OBDEE  [H  144-147]  p  19i 

A.  Entry  [$  144]  p  191 

B.  Operation  and  Effed  [$$  145-146]  p  191 

1.  In  General  [i  145]  p  191 

2.  Continuanee  as  to  One  of  Several  Deferuiants  [{  146]  p  192 

C.  Setting  Aside  Order  [j  147]  p  192 

Tin.  CONDITIONS  IMPOSED  ON  OKANTINO  CONTINUANCE  [U  148-160]  p  192 

A.  InGeneral  [{  148]  p  192 

B.  Payment  of  Costs  ft  149]  p  193 

C.  Effed  cf  Conditioru  and  Compliance  or  NoTicomplianee  Therewith  [J  150]  p  194 

IZ.  ADMISSIONS  TO  PBEVENT  CONTINUANCE  [$$  151-155]  p  195 

A.  InGenend[%  151]  p  195 

B.  Sufficiency  [$  152]  p  196 

C.  Effed  [J{  153-165]  p  197 

1.  In  General  [{$  163-154]  p  197 

a.  Admission  of  Fads  [}  153]  p  197  •  ' 

b.  Admission  That  WUness  Would  Testify  as  Alleged  ($  164]  p  197 
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[§  1 


XL  SUCCESSIVE  APPUCAnONS  AMD  SECOND  OR  rUSTBEK  CONTDfUANGCS  ($$  157-1621  p  199 

A.  Grant  or  Refused  [{{  157-160]  p  199 

1.  InOeneral[i  157]  p  199 

2:  Absence  of  Party  [$  158]  p  200 

3.  Absence  of  Counsel  [$  159]  p  200 

4.  Ab^nce  of  Witness  or  Evidence  [(  160]  p  201 

B.  What  Constitutes  Such  Applications  or  CorUinuances  [f  161]  p  201 

C.  Application  and  Affidavit  [$  162]  p  201 


Abatement  of  action  aee  AbatOBMit  aad  B«i*tTml  1  C.  X 

p  16. 
Adjournment: 
Of: 

Arbitrators  see  AiUtratloa  aad  Award  I  SOI. 
County  board  see  OonatlMi  [11  Cyc  394]. 
Court  see  Ooiurta  [11  Cyc  73S]. 
Hlgrhway   commissioners  or  viewers  see  >lsk> 

wajr*  rS7  Cyc  »3]. 
Taking  of  depositions  see  OapodtloBa  [13  Cyc 
922];  BanOay  r37  Cyc  B85}. 
Pending  trial  see  Trial  [38  Cyc  12991. 
Comments  of  counsel  on  contents  of  amdavlt  for  con- 
tinuance see  TzMl  [88  Cyo  1492]. 
Continuance: 


Appealability   of   order  jrranting 
Appeal  and  Bzror  t  395. 


or   refusing  see 


Application  for  „_. 

Appearance  see  App— taiiosB  |  32. 
Condition  precedent  to  equitable  relief  aralnst 
Judgment  see  JnflfmMiM  £23  Cyc  10161. 
As  givlna:  right  to  bail  see  Ball  {  183. 
Bffect  of7  on  liability  of  sdreties  on  ball  bond  see 
aaU  li   106",   299. 


From  Saturday  to  Monday  as  constituting  keeping 
court  open  on  Sunday  see  Sunday   [37  Cyc  SSS]. 
Granting  or  refusing,  presentation  and  reservation 


in  lower  court  of  grounds  of  review  by: 
Ebcceptlon  see  Appeal  and  BRor  f  806. 
Motion   for   new   trial   see    Appeal  aad  Brror 
t  889.  -»■«—. 

Objection  see  Appeal  aod  Bxror  I  696. 
Harmless  error  in  granting  or  refusing  see  Appeal 

and  Bixor  |  2923. 
Improper  grant  or  refusal   of,  as  ground  for  new 

trial  see  ar«w  Trial   [29   Cyc  760]. 
Mandamus  to  compel  action  of  court  in  respect  to 

see  Wanflamns  [26  Cyc  206]. 

Action   In   name   of   successor   in   interest   see 
AbatenMBt  aad  BavtTml  if   236-246,  434-663; 
AdmlratF  t   1B8. 
Hearing: 
Of: 

Application  to  dissolve  attadiment  see 

ittBftilimtwt  I  1053. 
Motion  see  MoOom  [28  Cyc  171. 
On  appeal  see  Appeal  aaw  Mrrot  I  2474. 
Injunction  see  laJVBMtoaa  [22  Cyc  973];  Jndc- 

iMBta  [23  Cyc  1038]. 
Particular  action  or  pro.eeding: 

Action  by  or  agaliist  executor  or  adminis- 
trator see  Bsaeatmn  aad  AdmlnlBtratoni 
[18  Cyc  1086]. 
Application  for  new  trial  see  Mtnr  Trial  [29 

Cyc   1004]. 
Arbitration  proceeding  see  AQriftratton  aad 

AWMd  f   201. 
Bastardy  proceeding  see  Baatarda  I  134.- 
Court    martial    proceeding    see 

Mkwt  I   176. 
Criminal  prosecution  see  Oriailaal  Saw  [9 

Cyc  163]. 
Disbarment    proceeding    see    Atto*B«7   and 
OUsat    !    83. 


Continuance : — Continued 
Of: — Continued 


Particular  action  or jproceedlngi'—Continued 

Divorce    prooeeding   see   IMVWaa    [14   Cyc 


7011 

Blectfon  contest  see  Bleettoas  [IE  Crc  432]. 
Oamlshment    proceeaing   see   Oanortimit 

(20   Cyo   1108]. 
Habeas     corpus     proceeding     see    Habsaa 

Ootpw  [21  Cyc  8241. 
In  justice's  court  see  J— Wro—  off  tba  Vtao* 
■    [24  Cyc  576]. 
Motion    to    open    or   vaoate   judgment   see 

Jvdgmaata  [23  Cyo  904]. 
Proceeding   to   probate  or  contest  will  see 

WUlm    [40   Cyc   1319]. 
Reference  see  Befiis^osa  [84  Cyc  8181. 
Suit  for  injunction  see  Xajaaottoas  (2i  Cyc 

953]. 
Summary     proceeding    for    possession    of 

premises   see  Xaadlovd  and  TtmmmX   [24 

Cyc    1448]. 
Ts  enforce  Hen  see  IBMhaalea'  Xleaa  [27 

Cyc  420]. 
Partnership  or  business  thereof  after: 
Death  of  partner  see 

686]. 
Expiration  of  term  see  '. 

418]. 


On  appeal  from  justice  of  the  peace  see 
the  Paaoa   [24   Cyc   720]. 


[80  eye 
[80  Cyc 


Perjury  in  affidavit  for  see  Vacji 
~  "  ■      ss   of 

_,   or   settlnsr   asld 

i  268?. 


PresumpUon  of  correctness 
fusing. 


[80  Cyc  1406]. 


order  granting,  re- 
or  setting  aside  see  Appeal  aad  Biror 


Proceeding  for,  as  part  of  record  see  Appeal  aad 

Error  J  1784. 
Refusal    to    grant,   as   ground   for   equitable   relief 
against  judgment  see  Jndgmaato  f23  Cyc  1018]. 
Rehearing  on  appeal  see  Appeal  aad  Brror  I  2524. 
Reversal  of  order  granting  or  refusing  see  Appeal 

aad  Brror  II   2780,   2928.  8184,  8208. 
Withdrawal  of  juror  as  affecting  see  Trial  [88   Cyo 
1593]. 
Discontinuance   of   suit   or    proceeding    see    i 
1  247:  maaOaaal  aad  jroasnlt  [14  Cyo  387]; 
bomala  [16  Cyc  986]. 
BjXtension  of  time  for: 

Applying  for  new  trial  see  Wev  Trial  [29  Cyc  982]. 
Taking  or  perfecting  appeal  see  Appeal  aad  Brror 
II  1077-1683. 
Holding  or  passing  cases  pending  engagement  of  coun- 
sel see  Trial  [38  Cyc  1296].  ,    ^    .     , 
Impeachment  by  contradictory  statements  of  admission, 
to  avoid  continuance,  of  what  witness  would  testify 
to  see  'WltBMMsa  r40  Cyo  27251.  ^,,  ^  ^        .     ,, 
Postponement  of  trial  or  hearing  until  determination  of 
another  pending  action  see  AbatsoMM*  aad  Bawtwal 
i  68. 
Stay  of  proceedings  see  Aottoaa  |i  416-442;  Baatoovtor 

I  616 
Time  for  trial  generally  see  Trial,  [88  Cyc  12MJ. 
Violation    of    agreement    to   continue   as   constituting 
ground  tor  vacation  ot  dafault  Judgment  see  Jodg- 
meats  [23  Cyc  920]. 


I.  DEFDnTIONS,  DISTnrOTtOirB,  AHB  ORIODV 


[$  1]  A  eontinuance  is  the  adjonmmeiit  or  post- 
ponement of  an  action  pending  in  a  court,  to  a 
subsequent  day  of  the  same  or  another  term;*  the 
adjournment  of  a  cause  from  one  day  to  another 
of  the  same  or  a  subsequent  term;^  also  the  entry 
of  a  continuance  made  on  the  record  of  the  court, 


for  the  purpose  of  formally  evidencing  the  post- 
ponement, or  of  connecting  the  parts  ox  the  record 
so  as  to  make  one  continuous  whole.'  The  use  of 
the  term  has  been  traced  back  to  the  time  when 
pleadings  of  the  parties  were  by  word  of  mouth.* 
It  is  distinguishable  from  "adjonnunent"  in  that 


1.    Black  li.  D. 

[a]  "  Conttimanoa,  la  tha  ooauaoa 
law,  is  of  the  same  signiflcatlon  with 
prorogatlo  in  the  civil;  as  continu- 
ance till  the  next  assise.  (Terms 
de  la  Ley,  Am.  ed.  p.  114.)."  Pslmer 
V.  Hutchlns,  1  Cow.   (N.  T.)   42. 

Ooatlanances     la     orlmlnal 
see  Criminal  Law  [9  Cyc  168] 


«I>lseoBtiaBaaee»  daftaad  see  Dis- 
missal and  Nonsuit   [14  Cyc  892]. 

S.     Bouvler   L.   D. 

8.     Black    L.    D. 

4.     Stephen   PI.    |    59. 

"During  this  oral  altercation  a 
contemporaneous  official  minute  in 
writing  was  draiwn  up  by  one  ot  the 
officers  of  the  court,  on  a  parchment 


roll,  containing  a  transcript  of  all 
the  different  allegations  of  fact  to 
the  issue  Inclusive.  And,  in  addition 
to  this.  It  comprised  a  short  notice 
of  the  nature  of  the  action,  the  time 
of  the  ai>pearance  of  the  parties  in 
court,  and  the  acts  of  the  court 
Itself  during  the  progress  of  the 
pleading.     These  chiefly  consisted  of 


Fter  later  omm,  derslopumts  and  ehaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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it  nfeis  to  an  action  or  suit,  whereas  adjoanunent  J  relates  to  a  eonrt  or  oth«r  body.* 

n.  OEKE&AL  OONSIDEBATIONS 


[$  2]  A.  Poww  to  Oontimie.  The  power  to  grant 
or  to  refnse  continuances  is  inherent  in  all  courts, 
and  necessary  for  the  promotion  of  justice  and  the 
prevention  of  delay.*  Also  the  power  is  sometimes 
expressly  confeired  by  statute,  but,  at  least  in 
some  jurisdictions,  a  statute  relating  to  contin- 
uances is  considered  not  as  the  source  of  the  power, 
but  only  as  prescribing  certain  requisites  of  the 
application  thereof."  The  granting  of  a  contin- 
uance is  a  judicial  act,*  and  some  statutes  provid- 
ing that  suits  €ftiall  be  continued  have  beim  held 
unconstitutional.^" 


[i  3j  B.  Bight  to  Oontinnanca.  In  some  in- 
stances, a  continuance  is  a  matter  of  common  right 
irrespective  of  any  statutes  or  miles  of  court,"  but 
many  of  the  grounds  for  a  continuance  are  speci- 
fiod  by  stattite  or  rule  of  court,"  and  it  is  a  general 
rule  that  the  granting  or  refusal  of  a  continuance 
is  a  matter  committed  to  the  sound  discretion  of 
the  court.** 

[4  4]  0.  Diflcntion  of  Oonrt — 1.  Oeneral  BhIal. 
It  is  a  general  rule  that  the  granting  or  refusing  of 
a  motion  for  continuance  is  in  the  sound  discretion 
of  the  trial  court;**  and  that  an  appellate  court 


what  were  called  the  'oontlnuanopS' 
of  the  prooeedlncs — the  nature  of 
which  was  as  follows:  There  ware 
certain  purposes  for  which  the  law 
allowed  the  proceedings  to  be  ad- 
journed, or  continued  over  from  one 
term  to  another,  or  from  one  day  to 
another  In  the  same  term;  and  when 
this  happened,  an  entry  of  such  ad- 
journment to  a  given  day  and  of  its 
cause  was  made  on  the  parchment 
roll;  and  by  that  entry  the  parties 
were  also  appointed  to  reappear  at 
the  givKi  day  In  court.  Such  ad- 
journment was  called  a  continuance. 
Thus  the  award  of  the  mode  of  trial 
on  an  issue  in  fact,  and  also  the  ad- 
journment of  the  parties  to  a  certain 
«ay  to  hear  the  decision  of  the  court 
on  an  issue  In  law.  were  each  of 
them  continuances,  and  were  entered 
as  such'  on  the  roll."  Stephen  PI.  | 
69  [quot  ThomasBon  v.  Simmons,  67 
W.  Va.   676,  677,  60  SB   740]. 

5.  "AAJoiuamMrt''  dsAaad  see  Ad- 
journment 1  C.  J.  p  1236. 

AUonmnsBt   ofi 
Arbi&ators      see      Arbitration     and 

Award    I    201. 
Coun^  board  see  Countiea  [11  Cyo 

894J. 
Court  see  Courts  [11  Cyc  788]. 

8^  Ark. —  Burrlss  v.  wise,  2  Ark. 
83. 

CaL — ^Hastings  v.  Hastings,  31  CaJL 
95. 

Iowa: — Coutts  V.  Poweshiek  County 
Dist.  Ct,  149  Iowa  297,  128  NW  362; 
Caughlln  y.  Blake,  66  Iowa  684,  8 
irw    476. 

Klch. — Caswell  v.  Ward,  2  Dougl. 
374. 

N.  T.— Kelly  V.  Chrletal,  16  Hun 
242    [alt   81   N.   T.    619   mem]. 

Tex. — East  Texas  I<and,  eta,  Co. 
V.  Texas  Lumber  Co.,  21  Tex.  Civ. 
A.   411.  52  SW  646. 

W.  Va. — ^Bwart  v.  New  River  Fuel 
Co..   68  W.  Va.   10,   69   SB   300. 

[a1  Wksre  tke/ eonrt  tries  a  «aa« 
IB  am  ot  m  jury.  It  may  properly 
hear  a  part  of  the  case  at  one  term 
and  a  part  at  a  later  terra.  Ewart 
V.  New  River  Fuel  Co.,  68  W.  Va.  10, 
«9   SB   800. 

fi[b]  MtjotA  temi  of  offlce.  A 
age  may  continue  a  trial  beyond 
s  term  of  offlce  where  he  has  been 
reelected  to  another  term  which  he- 
Kins  b«fore  the  period  to  which  the 
trial  is  continued.  Kelly  v.  Chrtstal. 
16  Hon  242  [air  81  N.  T.  619 
inetnl. 

[c]  Aftw  aimowiBomwit  ot  taA- 
fnim. — After  a  judge  has  heard  the 
testimony  and  arguments  and 
announced  orally  from  the  bench 
his  findings  on  the  Issues  In  favor 
of  one  or  the  other  of  the  parties, 
be  lias  power  to  continue  the  cause 
until  the  next  terra  of  court.  Bast- 
ings V.  Hastlags,  31  Cal.  96. 

T.  See  statutory  provisions;  and 
Butler  v.  McMlUen,  13  Kan.  386; 
N.  8.  Sherman  Mach.,  etc..  Works 
V.  R.  D.  Cole  Mfg.  Co.,  (Okl.)  161 
P  1181;  HcMahan  v.  Norlck.  12  Okl. 
125.   6»  P  1047. 

■tatatosy  gvoiuiaa  for  oantbuumoe 
see  Infra  |  14  et  seq. 

B.  Bast  Texas  Land,  etc.,  Ca  v. 
Texas  Lumber  Co.,  21  Tex.  Civ.  A. 
411.  58  SW  646. 


».     Burt   V.   Williams,    24   Ark.    91. 

"Oranting  a  continuance  Is  either 
an  exercise  of  Judicial  discretion 
upon  particular  facts,  or  an  applica- 
tion of  legal  rules  to  them,  the 
facts  being  ascertained  by  the  court, 
and  the  discretion  used,  or  applica- 
tion of  law  made  by  the  court;  and 
In  either  case  Is  exclusively  a  Judi- 
cial act."  Burt  V.  Williams,  34  Ark. 
91,    84. 

10.  See  Constitutional  Law  I  811. 

11.  Waldeyer  v.  Wailuku  Sucar 
Co.,    19    Hawaii    216. 

la.    See  infra  I   14. 

13.     See   Infra   i   4. 

l*.  U.  S. — Ghiardlan  Assur.  Co.  v. 
Qulntana,  227  U.  S.  100,  33  SCt  286, 
57  L.  ed.  437;  Fidelity,  etc.,  Co.  v. 
Buckl.  eta.  Lumber  Co.,  189.  U.  S. 
185.  28  SCt  682,  47  L.  ed.  744;  IfcFaul 
V.  Ramsey,  20  How.  523,  16  L.  ed. 
1010;  Thompson  v.  Shelden,  20  How. 
194.  16  L.  ed.  1001;  Barrow  v.  Hill. 
18  How.  64,  14  L.  ed.  48:  Slrams  v. 
Hundley,  IS  How.  1,  12  L.  ed.  819; 
Hunter  v.  Fairfax.  3  Dall.  305.  1  L. 
ed.  613-  Woods  v.  Young,  4  Cranch 
287,  2  L.  ed.  607:  Pennsylvania  Co. 
V.  Fanger,  231  Fed.  861,  148  CCA  47; 
Preferred  Aca  Ina  Co.  v.  Patterson, 
218  Fed.  696,  180  CCA  176:  Ironton 
V.  Harrison  Const  Co.,  212  Fed.  363, 
129  CCA  29;  Paclilo  Coal,  eta,  Co. 
V.  Pioneer  Mln.  Co.,  206  Fed.  677, 
123  CCA  693;  Armour  v.  Kollmeyer, 
181  Fed.  78.  88  CCA  242,  IS  LRAKS 
1110:  Richmond  R.,  eta,  Co.  v.  Dick, 
52  Fed.  379,  8  CCA  149;  Campbell 
V.  Strong,  4  F.  Cas.  No.  2,367a, 
Hempst.  266. 

Ala. — Southern  R.  Co.  v.  Brown,  192 
Ala.  389,  68  S  821:  Birmingham 
Paint,  eta,  Co.  v.  OiUeapie,  168  Ala. 
408,  60  S  1082;  TT.  S.  Indelity.  eta, 
Co.  V.  Dampsklbsaktieselskabet 
Habll,  138  Ala.  348,  36  S  844;  Spann 
V.  Torbert.  130  AU.  541,  30  3  389: 
Smith  V.  CoUlns,  94  Ala.  894,  10  B 
334:  Alabama  Great  Southern  R.  Ca 
V.  Hill,  93  Ala  614,  9  S  722,  80  Am 
SR  66:  Campbell  v.  White,  77  Ala. 
897;  Humes  v.  O'Bryan.  74  Ala.  64; 
Trammell  v.  Vane,  62  Ala.  301;  Dud- 
ley V.  Witter,  46  Ala.  664;  Ex  p. 
South,  etc.,  Alabama  R.  Co.,  44  Ala. 
664;  Ex  p.  Hunter.  39  Ala.  560; 
Planters',  etc.,  Bank  v.  Walker,  7  Ala. 
926;  Planters*,  etc..  Bank  v.  WaJker, 
6  Ala.  770;  Qlvens  v.  Robblns,  6  Ala. 
676;  Evans  v.  Boiling,  5  Ala.  660; 
Pensacola,  etc.,  SS.  Co.  v.  Brooks, 
(A.)   70  S  968. 

Arls. — Copper  Belle  Mln.  Co.  v. 
Costello,    12    Arls.    318.    100   P   807. 

Ark. — Scott  v.  Cleveland,  110  Ark. 
9,  ISO  SW  868:  St.  Louis,  eta,  R. 
Co.-  v.  Wright,  106  Ark.  269.  150  SW 
706;  Ft.  Smith,  etc.,  Bridge  Dlst.  v. 
Scott,  103  Ark.  405.  147  SW  440; 
Dent  V.  People's  Bank  of  Imboden, 
99  Ark.  581,  139  SW  533;  Southern 
Anthracite  Coal  Co.  v.  Hodge,  99 
Ark.  302.  139  SW  292;  St.  Louis,  eta, 
R.  Co.  V.  Webster.  99  Ark.  265.  137 
SW  1103.  AnnCasl913B  181:  Baker 
V.  Martin.  95  Ark.  82,  128  SW  679; 
St.  Louis,  etc.,  R.  Co.  V.  Orlmsley, 
90  Ark.  64.  117  SW  1064;  Cone  v. 
Bloomer,  86  Ark.  384,  108  SW  221; 
Summit  Lumber  Co.  v.  McQoogan, 
R2  Ark.  672.  102  SW  389;  Supreme 
Lodge  K.  of  P.  V.  Robblna;  70  Ark. 


864,  67  SW  768;  Watts  v.  Cohn,  40 
Ark.  114;  Winter  v.  Bandel,  80  Ark. 
362;  Ware  v.  Keeley,  22  Ark.  441; 
Stlllwell  v.  Badgett,  22  Ark.  164; 
McDonald  v.  Smith,  21  Ark.  460; 
Hensley  v.  Tucker,  10  Ark.  627. 

Cal. — MarcuccI  v.  Vowinckel,  164 
Cal.  693,  180  P  430;  Sheldon  v.  Land- 
wehr.  159  Cal.  778,  116  P  44;  Bell  V. 
Staacke,  lb9  Cal.  193,  116  F  321; 
In  re  Lovem,  187  Cal.  680,  70  F 
788;  Baumberger  v.  ArO,  96  Cal. 
261,  31  P  63;  Barnes'  v.  Barnes,  96 
CaL  171,  30  P  298,  16  LRA  .,660; 
Hawes  V.  Clark,  84  Cal.  272.  24  P 
116:  Knaebone  v.  Kneebone,  88  Cal, 
645.  £8  P  1081:  arlffln  v.  Folhemus, 

20  Cal.  180;  Pilot  Rock  Creek  Canal 
Co.  V.  Chapman.  11  CaL  161;  Mus- 
grove  V.  Perkins,  9  Oil.  211;  Frank 
v.  Brady,  8  Cal.  47;  Mead  v.  Broads, 

21  CaL  A.  324.  181  P  768;  Johnston 
v.  Dakan,  9  CaL  A.  623,  99  P  729: 
Abrook  v.  EUls,  6  CaL  A.  461,  02  P 
896;  McConnell  v.  Fox,  3  CaL  A. 
829,   83   P  269. 

Colo. — Ford  V.  Simmons,  62  Cblo. 
249,  121  P  167:  Mounts  v.  Apt,  51 
Colo.  491,  119  P  150;  Koch  v.  Story, 
47  Colo.  336.  107  P  1098;  McFadden 
v.  Pyne,  46  Colo.  819.  104  P  491: 
Doll  V.  Stewart,  SO  Colo.  820,  70  F 
326;  Michael  v.  Mills,  22  Colo.  439. 
46  P  429;  Brown  V.  Kachtrleb,  6 
Colo.  617;  Banker  Mln..  eta,  Co.  ▼. 
Murnan,  20  Colo.  A.  354,  78  P  1071; 
Colorado  Trading,  etc,  Co.  v.  Oliver. 
20  Colo.  A.  267,  78  P  308;  Keegan  v. 
Donnelly,  11  Colo.  A.  81.  58  P  302: 
HamlU  v.  BalL  4  Colo.  A.  290,  35 
P  927. 

DeL — Dulany  v.  Boston,  2  Del.  350; 
Dickson  V.  Lewis,  2  Del.   289. 

D.  C. — Bradshaw  v.  Stott,  7  App. 
276. 

Fla.— Hall  V.  State,  36  Fla.  584. 
17  S  638;  McNealy  v.  State,  17  Fla. 
198  [foil  Livingston  v.  Cooper,  22 
Fla  292];  Ahren  v.  WUlls,  6  Fla. 
369. 

Ga. — Rothleutner  y,  Bateman,  144 
Ga.  103,  86  SB  216;  Leathers  v. 
Leathers,  132  Ga.  211.  63  SB  1118; 
Blackwell  v.  Jennings,  128  Ga.  264, 
67  SB  484;  Bagley  v.  Shumate.  128 
Ga.  78.  57  PE  99;  Johnson  v.  Thrower. 
123  Ga.  706,  61  SB  686;  Savannah, 
eta,  R.  Co.  V.  GllL  118  Ga.  737.  48 
SB  623;  Matthews  v.  Bates.  93  Ga. 
317,  20  SB  320;  Southern  Bell  Tele- 
phone Co.  V.  Jordan,  87  Ga.  69,  13  SB 
202-  Atlanta, '  eta,  Alr-Llne  R.  Co. 
V.  ilarrlson,  76  Ga.  767  [foil  Uitch^ 
ell  V.  Southwestern  R.  Co..  75  Ga. 
398];  Maynard  v.  Cleveland,  76  Ga. 
62;  Cotton  States  L.  Ina  Co.  v. 
Edwards,  74  Ga.  220;  Clay  v.  Barlow, 
78  Oa.  787;  Burge  v.  Hamilton,  73 
Ga,  568;  Campbell  v.  Campbell,  67 
Ga.  423:  Turner  v.  Tuberslng,  67  Qa. 
161;  .^tna  Ina  Co.  v.  Sparks,  62 
Ga.  187;  Bowling  v.  Whatley,  53  Ga. 
24;  Hill  V.  Clark.  61  Ga  122;  Gavan 
V.  Ellsworth,  46  Ga.  283;  Roe  v.  DoCk 
42  Ga.  403;  Walker  v.  MltcheU.  41 
Ga.  102;  Long  v.  McDonald,  39  Ga. 
186;  Richardson  v.  Harvey.  37  Oa, 
224;  Lucas  v.  Carver.  32  Oa.  262: 
Betenbo  v.  Brooks,  IT  Ga.  A.  764,  88 
SB  411;  Holloway  v.  Cochran,  18 
Ga.  A.  196,  82  SB  761;  Froat  V. 
Pennington.  6  Ga.  A.  298,  65  SB  41; 
Leverett  v.  Tift.  6  Qa.  A.  90,  64  SB 
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317;    Southern    R.    Co.    v.    MtUftr,    t 
Oa.   A.   410,   E9   SB  lllS. 

Ida.— Corey  v.  Blackwell  Lumber 
Co.,  27  Ida.  460.  149  P  510:  Storer 
v.  Heltfeld,  17  Ida.  113,  106  P  65: 
.Rankin  v.  Caldwell,  15  Ida.  626.  99 
P  108;  Huber  T.  St.  Joseph's  Hos- 
pital, 13  Ida.  2T8,  89  P  942;  Reyn- 
olds V.  CorbuB.  7  Ida.  481,  63  P 
884:  Holt  V.  Grldley,  7  Ida.  416, 
63  P  188;  LlUienthal  v.  Anderson, 
1    Ida.   C7S. 

111.— Blgln  V.  Nofs,  212  111.  20,  72 
NB  43  [mod  113  III.  A.  61t];  Condon 
T.  Brockway.  167  IlL  90,  41  NB  634; 
Pennsylvania  Co.  v.  Rudel,  100  111. 
603;  Lewis  v.  Lanpliere,  79  111.  187; 
Farmer  t.  Farmer,  72  IlL  32;  Brooks 
V.  McKlnn^,  6  111.  309;  Britton  v. 
St.  Louis  Transfer  Co.,  165  III.  A. 
317;  Packer  v.  Wetherell.  44  111.  A. 
96;  Harris  T.  Rose,  26  111.  A.  237; 
McNTulta,  etc  Benev.,  etc  Assoc,  v. 
Prim,  19  III.  A.  224  [aft  124  111.  100, 
16  NB  98].  But  for  exceptions  In  thin 
jurisdiction  wiiere  motion  Is  based 
on   statutory   ground   see   Infra   |    5. 

Ind.— Logansport  v.  Dykeman,  116 
Ind.  16,  17  MB  587;  Moulder  v. 
KempfC,  116  Ind.  469.  17  NB  906: 
Fisse  ▼.  Kalsentine,  93  Ind.  490  [foil 
Demins  v.  Ferry,  8  Ind.  418];  Burk- 
hart  V.  Merry,  88  Ind.  438;  Wlilte- 
hall  v.  Lane,  6l  Ind.  93;  Wassels  v. 
State,  26  Ind.  30;  Shurts  v.  Woolsey, 
18  Ind.  486:  Vaublarioum  v.  Ward, 
1  Blackf.  60;  Nortli  British,  eta, 
Ins.  Co.  V.  Rudy.  26  Ind.  A.  472,  60 
NB  9;  Ohio,  etc.,  R.  Co.  v.  Wrape,  4 
Ind.  A.   108,  30  NB  427. 

Ind.  T. — Ourand  v.  Johnson,  6  Ind. 
T.    361,    9?   SW   127. 

Iowa. — Baker  v.  Lanean,  166  Iowa 
346,  146  NW  613;  Davis  v.  Rltchey, 
158  Iowa  388.  139  NW  887;  Wasson 
V.  American  r*atrlots,  148  Iowa  142, 
126  NW  778:  Tlsdale  v.  Bnnis,  144 
Iowa  806,  122  NW  969;  Goldstein  v. 
Morgan,  122  Iowa  27,  96  NW  897: 
Reed  v.  I.,ane,  96  Iowa  464.  65  NW 
380;  Elden  Independent  Dlst.  No.  2 
y.  Rhodes.  88  Iowa  670,  66  NW  524; 
Borland  v.  Chicago,  etc  R.  Co.,  78 
Iowa  94,  42  NW  590;  Voorhees  v. 
Chicago,  etc.,  R.  Co.,  71  Iowa  736, 
80  NW  29,  60  AmSR  823;  Plnnerty 
v.  Coughlln,  53  Iowa  751,  S  NW  704: 
Williams  V.  Niagara  P.  Ins.  Co.,  60 
Iowa  661;  Walker  v.  Scofleld,  89 
Iowa  666;  Harrison  v.  Charlton,  37 
Iowa  134;  Boone  v.  Mitchell,  S3  Iowa 
46:  Snedfker  v.  Poorhaugh,  29  Iowa 
488;  Orelther  v.  Alexander,  16  Iowa 
470;  Cole  v.  Strafford.  12  Iowa  345; 
Chllds  V.  Heaton,  11  Iowa  271:  Qay- 
lord  V.  Byers.  6  Iowa  667;  Puringrton 
V,   Frank,   2    Iowa  665. 

Kan. — Livermore  v.  Ayres.  »6  Kan. 
60.  119  P  649-  Gurney  v.  Steffens.  66 
Kan.  296,  43  P  241;  Beard  v.  Macfcey, 
61  Kan.  131,  32  P  921;  Chicago,  etc., 
R.  Co.  v.  Wilkinson,  42  Kan.  337,  22 
P  412;  Westheimer  v.  Cooper,  40 
Kan.  870,  19  P  862;  Harlow  v.  War- 
ren, 38  Kan.  480,  17  P  159;  Parsons 
Water  Co.  v.  Knapp,  S3  Kan.  752,  7 
P  568:  Board  of  Regents  v.  Llnscott, 
30  Kan.  240,  1  P  81;  St.  Louis,  etc 
Co.  V.  Ransom.  29  Kan.  298;  'Moon 
V.  Heifer,  25  Kan.  139;  Jaqulth  v. 
Davidson,  21  Kan.  341;  Bliss  v.  Carl- 
son. 17  Kan.  326:  Payne  v.  Kansas 
City  Nat.  Bank.  16  Kan.  147;  Swen- 
son  V.  Aultman.  14  Kan.  273;  Davis 
V.  Wilson,  11  Kan.  74;  Hottenstein 
V.  Conrad,  9  Kan.  436;  Christian 
Churches  Educational  Assoc.  v. 
Hitchcock,  4  Kan.  86:  Missouri  Fac. 
R.  Co.  V.  Haynes,  1  Kan.  A.  686,  42 
P  269;  Atchison^  etc.  R.  Co.  v. 
O'Mella,  1  Kan.  A.  874,  41  P  437: 
Paulucol  v.  Verity,  1  Kan.  A.  121,  40 
P    927. 

Ky.— Bich  V.  Mader.  164  Ky.  622. 
176  SW  997;  Louisville,  etc.,  R.  Co. 
V.  Wilson,  166  Ky.  657,  161  SW  613: 
Louisville  R.  Co.  v.  Wlegington,  15i 
Ky.  400,  161  SW  209;  Rose  v.  Mon- 
arch, 161  Ky.  9,  151  SW  19,'  42 
LRANS  667;.  McGoodwln  Banking 
Co.  v.  Oooch,  146  Ky.  650,  142  SW 
1062;  Illinois  Cent.  R.  Co.  v.  Doss, 
137  Ky.  669,  126  SW  349:  Continen- 
tal Casualty  Co.  v.  Semple,  112  SW 
1122;  Harrod  v.  Hutchinson.  105  SW 


365,  32  KyL  3;  Ph<SDU  Ins.  Co.  v. 
Wintersmith.  98  SW  987,  80  KyL 
369;  Louisville,  etc..  R.  Co.  v.  Bishop, 
89  SW  221,  28  KyL  321;  Lincoln 
County  Bd.  of  Internal  Impr.  v. 
Mooreb  74  SW  683.  26  KyL.  16;  Mo- 
Clurg  v.  Ingleheart,  33  SW  80,  17 
KyL  913;  MoCrackan  t.  Church,  t 
A.  K.  Marsh.  273:  Llllard  v.  Whlt- 
taker,  3  Bibb  92:  Hamilton  V.  Barnes, 
6    Ky.    Op.    167. 

La. — Dolron  v.  Baker-Wakefield 
Cypress  Co.,  131  La.  618,  69  S  1010; 
Fell  V.  MelUhenny,  123  La.  364.  48 
S  991:  Cameron  v.  Lane,  36  La.  Ann. 
716;  Moncheux  v.  Mlstrot,  22  La. 
Ann.  421;  Rlst  v.  Abbott,  19  La. 
Ann.  268;  Cobb  T.  Franks,  6  La.  Ann. 
769;  McCarty  v.  McCarty,  19  La. 
296-  Lliardi  V.  Arthur,  16  La.  577; 
Bullen  T.  Ound,  6  La.  A.  (Orleans) 
141;  Sing  v.  SYeed,  1  La.  A.  (Orleans) 
44. 

Me. — Casco  Nat.  Bank  ▼.  Shaw,  79 
Me.  376,  10  A  67,  1  AmSR  319; 
Schwartz  v.  Drinkwater,  70  Me. 
409. 

Md. — ^Adams'  Express  Co.  y,  Trego, 
35   Md.   47. 

Mass. — Pickering  ▼.  Reynolds.  Ill 
Mass.  83;  Barker  v.  HaskelL  9  Cush. 
218. 

Mich. — ^Lamoreaux  y.  E^gleston. 
171  Mich.  201,  137  NW  77;  Howcroft 
V.  Detroit  United  R.  Co.,  lai  Mica. 
608.    128    NW    779. 

Minn. — MoAIIlster  v.  St.  Paul  City 
R.  Co.,  106  Minn.  1,  116  NW  917^; 
Adamek  v.  Piano  Mfg.  Co.,  64  Minn. 
304,  66  NW  981;  West  v.  Hennessey, 
63  Minn.  378,  66  NW  639;  Lowen- 
stein  v.  Grave,  60  Minn.  883,  62  NW 
964. 

Miss.. — Soloman  y.  State,  71  Miss. 
567,  14  S  461;  Pranks  v.  Wanaer,  25 
Miss.  121;  Marshall  y.  Fulgham,  6 
Miss.  216.  But  for  statutory  excep- 
tion see  Infra  }  5. 

Mo. — Peterson  v.  Metropolitan  St. 
R.  Co.,  211  Mo.  498,  111  SW  37;  St. 
Louis,  etc.,  R.  Co.  v.  HoUaday,  181 
Mo.  440,  33  SW  49-  Nolan  v.  Johns, 
126  Mo.  169,  28  SW  492;  Valle  v. 
Plcton,  91  Mo.  207,  3  SW  860;  Farm- 
ers', etc.,  Bank  v.  WilHamson,  61  Mo. 
259;  Bartholow  v.  Campbell,  56  Mo. 
117;  Lackey  v.  Lubke,  36  Mo.  115; 
Owens  V.  'rinsley,  21  Mo.  423;  John- 
.son  V.  Strader,  3  Mo.  359;  Scogin  v. 
Hudspeth,  3  Mo.  123:  Rlggs  v.  Fen- 
ton,  3  Mo.  28;  Rhodes  v.  Ouhman, 
166  Mo.  A.  344,  137  SW  88;  Pldgeon 
V.  St.  Louis  United  R.  Co.,  164  Mo. 
A.  20,  133  SW  130;  Riverside  Lumber 
Co.  V.  Schmidt,  ISO  Mo.  A.  227,  109 
SW  71;  McArthur  v.  Kansas  City 
BL  R.  Co.,  123  Mo.  A  503,  100  SW 
62;  Alt  V.  Grosclose,  61  Mo.  A.  409; 
Keltenbaugh  v.  St.  Louis,  etc.,  R.  Co., 
34  Mo.  A  147;  Hurck  v.  St.  L«du1s 
Bxposltlon,  etc.,  Assoc,  28  Mo.  A. 
629;  Simpson  v.  Watson,  16  Mo.  A. 
426  roverr  on  other  grounds  Sutton 
y.  Cole,  166  Mo.  206,  56  SW  1062]. 

Mont. — Wormall  v.  Reims,  1  Mont. 
627. 

Nebr.— Harrington  v.  Hedlund,  89 
Nebr.  272,  181  NW  212;  Bliss  v.  Beck, 
80  Nebr.  290,  114  NW  162.  16  Ann 
Cas  366;  Lincoln  v.  Lincoln  St.  R.  Co., 
76  Nebr.  623,  106  NW  ^17;  Linton  v. 
fathers,  70  Nebr.  601,  97  NW  800: 
Burris  v.  Court,  48  Nebr.  179,  66  NW 
1131;  Storz  v.  Plnklesteln,  48  Nebr. 
27,  66  NW  1020:  Stratton  v.  Dole.  46 
Nebr.  472,  63  NW  875;  Kansas  City, 
etc.,  R.  Cfo.  V.  Conlee,  43  Nebr.  121, 
61  NW  111;  Nebraska  L.  &  T.  Co.  v. 
Hamer,  40  Nebr.  281,  58  NW  695; 
Tohnson  v.  Dlnsmore,  11  Nebr.  391,  9 
NW  658;  Miles  v.  Ballantlne,  4  Nebr. 
(Unoff.)    171,   93   NW  708. 

Nev. — Neven  v.  Neven,  38  Nev.  641, 
148  P  354.  154  P  78;  Luke  v.  Coffee, 
31   Nev.   165.  101   P  666. 

N.  H. — Folsom  V.  Folaom.  66  N.  H. 
78;  Elliott  V.  Aiken.  46  N.  H.  SO;  Rid- 
dle y.  Gage,  37  N,  H.  619,  76  AmD 
151. 

N.  J. — Saxton  v.  Fuller,  20  N.  J.  L. 
61;  Ogden  v.  Gibbons,  6  N.  J.  L.  518; 
Smith  v.  Burnet,  17  N.  J.  Eq.  40. 

N.  M. — Perea  v.  State  L.  Ins.  Co., 
IB  N.  M.  899.  110  P  559:  Ross  v.  Carr, 
16  N.  M.  17,  103  P  307;  Mogollon  Gold, 


etc  Co.   y.  Stout,   14   N.   M.   246.   91 

P    724. 

N.  T. — Hirschbom  v.  Friedberg,  147 
App.  Dlv.  116,  181  NTS  761;  Mahar  y. 
Edwards,  69  Misc.  488,  110  NTS  108S; 
Morgan  y.  Whalen,  113  NTS  609: 
Jourdan  v.  Healey,  19  NTS  240,  22 
NTClvProc  167;  Sohafter  y.  Sehaffer, 
6  NTS  544;  Ten  Broeck  v.  Traveler's 
Ins.  Co..  6  NTS  100  Caff  116  N.  T. 
663  mem,  22  NB  1134  mem];  LeggetC 
v.    Boyd,    3    Wend.    376. 

N.  C. — Watson  v.  Black  Mountain 
R.  Co..  164  N.  C.  176,  80  SB  176; 
Cromartie  y.  Atlantic  Oo«st  Line  R. 
Co.,  166  N.  C.  97,  72  SB  98;  Slocumb 
V.  Philadelphia  Constr.  Co.,  142  N.  C. 
349,  65  SB  196;  Banks  y.  Oay  MfK. 
Co.,  108  N.  C.  282,  12  SB  741:  Strat- 
ford V.  Stratford,  92  N.  C.  297;  John- 
son V.  Maxwell,  87  N.  C.  18;  McCunry 
V.  McCurry,  82  N.  C.  196;  Austin  v. 
Clarke,  70  N.  C.  458;  Fouat  y.  Trice. 
63  N.  C.  490;  Armstrong  v.  Wright, 
8  N.  C.  98.  1 

N.  D. — Webb  y.  Wegley,  19  N.  D. 
606,  126  NW  562. 

Oh.— In  re  Hyde  Parte,  81  Oh.  Clr. 
Ct.  686. 

OkL— Elliott  y.  Coggswell,  156  P 
1146;  Missouri,  etc.,  R.  Co.  v.  West, 
161  P  212:  Walton  y.  Kennamer,  39 
OKI.  629,  186  P  684:  Philadelphia  Fire 
Assoc,  y.  Fanners  Gin  Co.,  39  Okl. 
■162,  134  P  443;  Martiny.  Hubbard,  32 
Okl.  2.  121  P  620;  Kelley,  v.  Wood,  82 
OkL  104.  120  P  1110;  Hutchlngs  v. 
Cobble,  80  Okl.  158,  120  P  1013:  Derr 
Constr.  Co.  V.  Gelruth,  29  Okl.  538. 
120  P  253;  Crutchfleld  v.  Martin.  27 
OkL  764.  117  P  194:  St.  Louis,  etc., 
R.  Co,  V.  CoXj  26  Okl.  331,  109  P  611: 
McCann  v.  McCann,  24  Okl.  264,  103 
P  694;  Murphy  v.  Hood.  12  OkL  693, 
73  P  261:  McMahan  y.  Norick,  12 
OkL  125.  69  P  1047. 

Or. — Harrison  v.  Pacific  R..  etc., 
Co.,  72  Or.  568,  144  P  91;  North 
American  Securities  Co.  v.  Cole,  61 
Or.  1,  118  P  1032;  Pacific  Mill  Co.  Y. 
Inman,  etc.,  Co.,  BO  Or.  22,  90  P 
1899. 

Pa. — Hartley-Zelgler  Co.  v.  Bacon. 
251  Pa.  87.  96  A  267;  Harkness  v. 
SwlsBvale,  238  Pa.  644,  86  A  478; 
Hano  Co.  v.  Haiio,  224  Pa.  212.  73  A 
341;  De  Grote  v.  De  Qrote,  175  Pa. 
60,  34  A  312;  McDermot  v.  Dearnley, 
2  Walk.  386:  Blrdsong  v.  PoUnsky,  68 
Pa.  Super.  615;  Kalin  y.  Wehrle,  3S 
Pa.  Super.  306;  Vansclver  y.  Church- 
Ill,  36  Pa.  Super.  212;  McFadden  v. 
McFadden,  32  Pa.  Super.  634;  Rife  v. 
Mlddletown,  32  Pa.  Super.  68;  Fritz 
v.   Church.   3   Phlla.   236. 

Porto  Rico. — Puig  v.  Soto,  18  Porto 
Rico  130. 

S.  C. — Watkins  y.  South  Carolina 
Western  R.  Co.,  100  S.  C.  468,  85  SB 
377;  Lummus  Cotton  Gin  Co.  y. 
Counts,  98  S.  C.  136,  82  SB  391:  Caro- 
lina Timber  Co.  v.  Holden,  90  S.  C 
470,  78  SB  869;  Worth  v.  Norton,  60 
S.  C,  293,  38  SB  606;  Westfleld  t. 
Westfleld.  19  S.  C.  85;  McDaniel 
V.  Stokes,  19  S.  C.  60;  Syromes  v. 
Symmes,  18  S.  C.  601;  Wardlftw  ▼. 
Hammond,  43  S.  C.  L.  454;  Cook  y. 
Cottrell,  36  S.  C.  L.  61;  Mayrant  y. 
Guigman,  3  Strobh.  112;  Sheppard 
V.  Lark,  18  S.  C.  L.  576;  Hunter  ▼. 
Glenn,  17  S.  C.  l-  642;  McMahon 
y.  Murphy,  17  S.  C.  L.  635;  Lylea 
V.  Robinson,  17  S.  C.  L.  26;  Price  v. 
Justrobe,  16  S.  C.  L.  Ill;  Farrand  y. 
Bouchell,  16  S.  C.  L.  83. 

S.  D. — Central  Banking,  etc.,  Co.  ▼. 
Pusey,  22  S.  D.  228,  116  NW  1126; 
Crouch  V.  Dakota,  etc.,  R.  Co.,  18  S. 
D.  640.  101  NW  722;  Saastad  v.  Oke- 
Bon.  16  S.  D.  377,  92  NW  1072;  Neb- 
raska Land,  etc.,  Co.  v.  Burris,  10 
S.   D.    430,    73   NW  919. 

Tenn. — Morrow  v.  Sneed,  121  Tenn. 
173.  114  SW  201;  Rexford  y.  Pulley, 
4  Baxt.  364;  Berger  xT.  Harrison,  1 
Overt.  483. 

Tex. — Texas,  etc.,  R.  Co.  v.  Hall, 
83  Tex.  676.  19  SW  121;  Texas,  etc 
R.  Co.  v.  Goldberg,  68  Tex.  686,  8  SW 
824;  Capt  v.  Stnbbs,  68  Tex.  222.  4 
SW  467;  Texas,  etc.,  R.  Co.  v.  Hardin, 
62  Tex.  367;  Burrow  v.  Brown  69 
Tex.  467:  Bunt  v.  Makemson,  66  Tex. 
9;   Wiggins  V.   Plelshel,   50  Tex.   67; 


For  totov  omms,  deyelopmenta  and  ehaaf**  in  the  law  see  cumulative  Annotation*,  same  title,  page  and  note  numt>er. 
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CONTINUANCES 
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▼in  not  ititeife]^  with  the  exercise  of  this  disere^ 
tion  unless  the  action  of  thei  trial  oourt  is  plainly 
erroneous  and  is  a  clear  abuse  of  its  discretion," 
However,  the  discretion  of  the  trial  eoort  in  this 
respect  is  ^ot  an  arbitrary,  bat  a  jndicial,  discretion, 
governed  and  controlled  by  legal  rales,  end  to  be 
exercised  with  a  view  to  the  manifest  rights  of  the 
parties  and  the  prevention  of  injustice  and  oppres- 
sion," and  in  this  sense  it  is  subject  to  revision." 
It  has  been  stated  that,  where  a  continuance  is  a 
matter  of  common  right,**  a  disregard  of  the  right 
by  refusing,  a  continuance  would  constitute  an 
abuse  of  discretion.*' 

[t  5]    2.    Statatery  Exiwptioiia.    la  a  few  juris- 


dictions the  statutes  deprive  the  court  of  any  dis- 
cretion in  certain  cases,  and  peremptorily  require  a 
continuance. 

In  lUinois,  when  th6  motion  for  a  continuance  is 
based  on  a  statutory  ground  and  the  affidavit  is  in 
strict  compliance  with  the  statute,  the  court  is' 
bound  to  grant  a  continuance  and  can  exercise  nO' 
discretion  in  the  matter. '° 

la  Mississippi  a  continuance  of  a  cause,  under 
the  statute  regulating  the  praetioe  in  circuit  courts^ 
to  the  term  after  the  party  defendant  is  brought 
into  court,  is  a  maitw  of  right  which  he  may  de- 
mand; and  the  court  has  no  diaorelion  to  refuse  a. 
continuauee.^  ^ 


Price  V.  LAUve,  49  Tex.  74;  Feck  y. 
Moody,  13  Tex.  84;  McMahan  v. 
Busby.  29  Tex.  191,  Menley  v.  Zelg- 
ler,  23  Tex.  88;  Hipp  v.  Huchett, 
4  Tex.  20;  Ward  v.  Boon,  Dall.  6«1; 
Fulton  V.  Craddock,  Dall.  468;  Ball 
•9.  Miller.  (Civ.  A.)  187  SW  iU:  New 
Jersey  F.  Ina.  Co.  v.  Batrd,  (Civ.  A.) 
187  8W  386;  Yellow  Pine  Paper  Mill 
Co.  V.  Lyons.  (Civ.  A.)  169  8W  909; 
SuIIlvan-Sanford  Lumber  Co.  v. 
Cooper.  (Civ.  A.)  126  SW  86;  Cltl- 
sens'  R.  Co.  v.  Rebertson,  (Civ.  A.) 
103  SW  443;  C^hlcago.  etc.,  R.  Co.  v. 
Groner.  43  Tex.  Civ.  A,  284,  88  8W 
1118  Irev  on  other  rrounds  100  Tex. 
414.  100  SW  134];  Lorlnr  v.  Jack- 
son. 48  Tex.  Civ.  A.  808,  98  SW  19; 
Missouri,  etc.,  R.  Co.  v.  Heneerlang, 
38  Tex.  Civ.  A.  B24.  8<  3W  948;  Gulf, 
etc..  R.  <3o.  V.  Rowland.  (Civ.  A.)  3S 
SW  31:  Maaele  v.  Meeks.  (Civ.  A.) 
28  SW  44;  French  v.  Groesbeck.  8 
Tex.  Civ.  A.  19,  27  SW  43;  Dempsey 
V.  Taylor.  4  Tex.  Civ.  A.  126.  28  SW 
220;  Hannah  v.  Chadwlck,  2  Tex.  App. 
Civ.  Cas.  i  617.  But  for  rule  In  this 
state  where  application  is  strictly 
statutory  see  infra  |  6. 

Utah. — Lianclno  v.  Smith,  86  Utah 
462.  105  P  914;  Charter  Oak  L.  Ins. 
Co.  v.  Glsbome,  B  Utah  319,  16  P 
863:   Almy   v.   Ness,    2   Utah    223. 

Vt. — ^Dwlre  V.  Dwlre,  86  Vt.  474,  88 
A  164;  Massucco  v.  TomassI,  78  Tt 
188.   62  A  B7. 

Va. — Cliesapeake,  etc.,  R.  Co.  v. 
Newton.  117  Va  260.  85  SB  461: 
Kincle  y.  Rlely,  100  Va.  709.  42  SB 
872:  Norfolk,  etc.,  R.  Co.  v.  Shott, 
92  Va.  84,  22  SE  811;  <3oodell  v.  Gib- 
bons. 91  Vo.  608.  22  SB  604:  Myers 
V.  Trice.  86  Va.  835,  11  SE  428; 
TraveJyan  v.  Lofft,  83  Va  141,  18  BE 
901:  carter  v.  Wharton.  82  Va,  264, 
22  SE  504;  Klesee  v.  Borden  Grange 
Bank,  77  Va  129;  Harman  v.  Howe, 
27  Gratt.  (68  Va)  676;  Flott  v.  Com,. 
12  Gratt.  (53  Va)  664;  Syme  v.  Mon- 
ta«rue.  4  Hen.  &  M.  (14  Va).  180; 
Hook  V.  Nanny,  4  Hen.  &  M.  (14  Va.) 
157  note. 

Wash. — Mattson  v.  BSoreka  Cedar 
Lumber,  etc,  Co.,  79  Wash.  286,  140 
P  877;  Sorenson  v.  Danaher  Lumber 
Co..  71  Wash.  38,  127  P  B86;  Nye  v. 
Manley,  69  Wash.  631,  126  P  1009; 
Lindqulst  v.  Seattle,  67  Wash.  230, 
121  P  449:  Steenstrup  v.  Toledo 
Pdy.,  etc.,  Co..  66  Wash.  101,  119  P 
16.  AnnCasl913C  427;  Knapp  v.  (The- 
halls.  66  Wash.  350,  118  P  211; 
Sholln  V.  Skamania  Boom  Co.,  66 
Wash.  808,  lOS  P  632.  28  LRANS 
1053;  Warehlme  v.  Schweitzer.  61 
Wash.  299,  98  P  747;  Creech  v. 
Abderdeen,  44  Wash.  72,  87  P  44,  12 
AnnCas  370:  Spokane  v.  Costello,  42 
Wash.  182,  84  P  662;  Catlln  v.  Harris, 
7  Wash.  642,  36  P  385;  Skagit  IL, 
etc.,  Co.  V.  Cole,  2  Wash.  67,  26  P 
1077. 

W.  Va. — Doane  v.  Parsons  Pulp, 
etc..  Co..  87  SE  859;  Moore  t.  Moore, 
72  W.  Va.  268.  78  SB  99:  Bwart  v. 
Mew  River  Fuel  Co.,  68  W.  Va  10, 
69  SE  300;  Mate  Creek  Coal  Co.  v. 
Todd,  66  W.  Va  671,  66  SE  1066; 
Mor^ajitown  Second  Nat.  Bank 
V.  Ralphsnyder,  64 .  W.  Va.  281, 
46  SE  206;  Ravenswood  Bank  v. 
Hamilton.  48  W.  Va.  76.  27 
SB  296;  Marmet  County  v.  Archibald, 


37  W.  Va  778,  17  SB  299;  Buster  v. 
Holland,  27  W.  Va  610;  Wilson  v. 
Wheeling.  19  W.  Va.  828.  42  AmR 
780;  Davis  v.  Walker,  7  W.  Va  447. 

"Win. — Koch  V.  Wisconsin  Pea  Can- 
ners  Co.,  146  Wis.  287,  181  NW  404; 
State  V.  L«lly,  l84  WU.  263,  114  NW 
447,  16  Ann(jas  242;  Hayes  v.  Prey, 
54  Wla  608,  11  NW  696;  Gear  v. 
Shaw,  1  Plnn.  608. 

Wyo. — Kearney  Stone  Works  v.  Mc» 
Pherson,  6  Wyo.   178,   38  P  920.  - 

Man, — Re  Buchanan,  16  °  DomLR 
232,   ii  WestLR  447. 

"It  Is  well  settled  that  the  action 
of  a  trial  court  upon  an  application 
for  a  continuance.  Is  purely  a  mat- 
ter of  discretion."  Pennsylvania  Co. 
V.  Fane«r,  231  Fed.  861,  864,  146  CCA 
47. 

"Ordinarily  the  ruUnsr  of  the  ladgre 
upon  a  motion  for  continuance  la  a 
matter  of  discretion."  Watson  v. 
Black  Mountain  R.  Co.,  164  N.  C.  176, 
181.  80  SB  176. 

"Trial  courts  are  necessarily  vested 
with  a  very  large  discretion  in  grant- 
Inv  or  refusing  continuances."  Pekin 
Cooperage  Co.  y.  Doughton,  117  Ark. 
410,  418,   174  SW  1189. 

"Motions  to  continue  are  addressed 
to  and  are  generally  within  the 
sound  legal  discretion  of  the  court." 
Blount  V.  Beall,  96  6a.  182.  187,  22 
SB   62. 

"A  motion  for  a  oontinoance  is  al- 
ways addressed  to  the  sound  discre- 
tion of  the  trial  oourt,  under  all  the 
cireumstances  of  the  case."  Chesa- 
peake, etc.,  R.  Co.  V.  Newton,  117  Va. 
260.  263,   85  SE  461. 

"The  law  accords  a  wide  discretion 
to  the  trial  court  In  dealing  with 
applications  for  continuance.  Gib- 
son V.  Pioneer  L.  Ins.  Co.,  181  Mo.  JL 
302,  308,  168  SW  818. 

"The  power  to  grant  or  refuse  a 
postponement  on  any  ground  is 
vested  in  the  discretion  of  the  court 
(Rev.  .Codes,  sec.  6729).".  Downs  v. 
Cassldy,  47  Mont  471,  476.  133  P 
106.   AnnCasl915B    1156. 

"This  court  has  uniformly  held 
that  the  granting  of  a  continuance  is 
a  matter  resting  within  the  sound 
discretion  of  the  trial  court"  Hum- 
phrey V.  New  York  L.  Ins.  Co.,  86 
Wash.   672.  676.   151  P  100. 

[a]  "The  reason  lor  tUa  rale  (1) 
Is  manifest.  The  trial  court  Is  ap- 
prised of  all  the  circumstances  con- 
cerning the  case,  and  the  previous 
proceedings,  and  has  before  it  the 
parties,  from  whose  conduct  and 
utterances  It  has  opportunity  to 
judge  as  to  whether  or  not  the  mo- 
tion Is  made  in  good  faith,  or  as  to 
whether  or  not  deception  and  fraud 
are  being  perpetrated  on  the  court 
with  a  view  to  delaying  the  proceed- 
ings." Neven  v.  Neven,  38  Nev.  641, 
148  P  364,  356,  154  P  78.  (2)  "The 
postponement  of  the  trial  In  a  civil 
case  la  a  matter  which,  owing  to  its 
very  peculiar  nature,  must  be  left  al- 
most entirely  to  the  discretion  of  the 
trial  judge;  otherwise  it  would  be 
wellnlgh  impossible  to  administer 
justice  In  the  trial  courts  on  account 
of  the  delays  in  the  proceedings 
which  might  be  Interposed  by  the  In- 
genuity of  clever  counsel."  Puig  v. 
Soto.  1«  Porto  Rico  130.  134. 

[b]  Kotlo*  not  baaed  on  atatntosr 


gtonnH  (1)  "A  motion  for  a  con- 
tinuance, except  where  It  Is  based  on 
a  statutory  cause,  is  addressed  to  the 
sound  judicial  discretion  of  the  trial 
court"  Condon  v.  Brock  way,  157  IIL 
80,  93,  41  NB  634.  (2)  "The  motion 
for  continuance  was  not  based  upon 
a    statutory     ground,     but     upon     a 

Ground  that  where  it  appears  clearly 
rom  the  evidence  that  injury  is 
likely  td  result  from  a  refusal  of  it, 
a  trial  court,  in  the  exercise  of  a 
sound  discretion,  will  grant  it;  but 
being  a  matter  within  the  discretion 
of  the  court,  unless  the  court  of  re- 
view can  see  that  there  was  an  abuse 
of  that  discretion,  a  judgment  other- 
wise fair  upon  its  face  will  not  b* 
reversed."  Elgin  v.  Nofs,  212  111.  20, 
23,   72   NB  43. 

Am^catlona  of  mle  see  Infra 
il  18-111. 

15.    See  Appeal  and  Error   |    2780. 

Xannleaa  error  In  fnuitlnf  or  re- 
ttmint  oontlnnanee  see  Appeal  and 
Error  I  2923. 

Preaonption  on  anneal  as  to  ooz>^ 
laotnesB  of  trial  coort'a  action  on  mp~ 
pUoatton  for  contlnnanee  see  Appeal 
and  Brror  (  2686. 

IB.  Purington  v.  Frank,  2  Iowa. 
686;  Sun  Ins.  Office  v.  Stegar,  129' 
Ky.  808,  112  SW  922;  Harrod  v. 
Hutchinson,  105  SW  365,  32  KyL  8; 
Laun  V.  Ponath,  106  Mo.  A.  203,  79- 
SW  729. 

17.   See  Appeal  and  Error  {  2780. 

1>.     Bee  supra   i    3. 

19.  See  Waldeyer  y.  Walluku  Sugar- 
Co.,  .19  Hawaii  846  (holdlhg,  how- 
ever, that  in  the  case  at  bar  there 
waa  no  capricious  or  arbitrary  dis- 
regard of  any  general  principles  of 
law  in  refusing  to  grant  a  motion 
for  a  continuance). 

80.  Chicago  Public  Stock  Exch.  v. 
McClaughry,  148  111.  372,  36  NE  88 
(construing  the  word  "may"  in  th» 
statute  to  mean  "shall");  Wicker  v. 
Boynton,  83  111.  546;  St.  Louis,  etc., 
R.  Co.  V.  Teters,  68  111.  144;  Potter 
V.  Elegle  Creek  Comrs.,  17J  IIL  A. 
367. 

Bole  ia^thla  jmadletlon  wher* 
motion  act  haead  on  atatatory  gronad. 
see  supra  i  4. 

81.  Maury  v.  Natcbes  Commercial 
Bankj  13  Mlsa.  41.  But  for  casea  In 
this  Jurisdiction  adhering  to  general 
rule  see  supra  (  4  note  14. 

[a]  Statnte  oonstraeA,— "This  stat- 
ute proceeds  upon  the  supposition, 
that  all  the  parties  defendant  are  in 
court,  and  its  design  seems  to  be 
twofold.  First,  to  separate  In  every 
case,  by  a  lapse  of  one  term,  the  de- 
termination of  legal  questions  grow- 
ing purely  out  of  the  pleadings,  and 
the  trial  of  such  issues  as  require 
the  intervention  of  a  jury;  and 
secondly,  to  afford  all  parties,  hav- 
ing then  made  up  ,the  issues  on 
which  the  case  Is  finally  to  be  tried, 
the  delay  of  a  term  to  prepare  for 
trial.  .  .  .  Bach  defendant  is 
therefore  entitled  to  the  postpone- 
ment afforded  by  the  statute  to  pre- 
pare a  defence  which,  In  his  particu- 
lar case,  may  diSei>  from  that  of 
his  co-defendants.  We  must  con- 
sider this  a  personal  privilege  of 
each  defendant,  or  lln»lt  the  con- 
struction of  the  statute  to  a  degree 
that  will  take  from  it  its  chief  utll- 
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In  Texas  it  has  been  repeatedly  held  that  when  on 
a  flrst  or  second  application  for  a  continuance,  the 
a£Sdavit  is  in  strict  coihpliance  with  the  statute, 
the  court  has  no  discretion  in  the  matter  but  must 
continue  the  cauae.^  Where,  however,  the  affidavit 
does  not  follow  the  statute,  as  when  it  does  not 
show  diligence,  but  alleges  an  excuse  for  not  using 
it,  or  where  some  other  equitable  consideration, 
not  embraced  in  the  terms  of  the  statute  is  relied 
on,  80  that  the  application  is  not  strictly  a  statu- 
r  tory  one,  then  the  application  is  addressed  to  the 
sound  discretion  of  the  court  to  be  granted  or  not 
According  to  the  intrinsic  merit  of  the  application.^ 
Also,  the  statute  has  been  construed  as  simply  af- 
fecting the  presumption  on  appeal  as  to  the  correct- 
ness of  the  court's  action  which  would  otherwise 
obtain.** 

[$  6]  D.  OoHBideratiojiB  Affecting  Grant  or  Be- 
AuaL**  Continuances  of  causes  are  not  favored  by 
the  courts,  and  when  granted,  the  grounds  alleged 
must  be  such  that  the  court  may  clearly  see  that  a 
postponement  of  the  cause  will  result  in  a  further- 


ance of  juatice."  It  is  difficult  to  lay  down  any 
general  rule.  The  right  to  obtain  a  continuance 
is  frequently  very  much  abused,  and  it  is  proper 
that  courts  should  be  vigilant  in  preventing  such 
abuse  ;*^  while,  on  the  other  hand,  it  is  important 
that  the  fair  exercise  of  the  right  should  not  be 
denied,  because  it  is  of  the  first  importance  to  the 
correct  administration  of  justice."  In  other  words, 
while  it  is  the  duty  of  the  court  to  prevent  unnec- 
essary delay  in  the  trial  of  causes,  yet  it  should 
not  prejudice  the  substantial  rights  of  parties  by 
forcing  them  to  trial  when  they  cannot  reasonably 
be  e:roected  to  do  full  and  complete  juitice  to  their 
case.^  It  has  been  the  policy  of  the  courts  aJways 
to  deny  an  application  for  a  continuance  when  a 
delay  of  the  cause  would  be  unnecessary  and  could 
effect  no  beneficial  result.""  And  it  is  a  general 
rule  that,  where  the  circumstances  attending  the 
application  raise  just  doubts  as  to  the  bona  fides 
of  the  party  making  it,  or  convince  the  court  that 
it  is  made  for  delay  merely,  the  continuance 
properly  may  be  denied.'^    Thus  a  continuance  will 


tty.  The  continuance  in  this  case 
havlngr  been  a  matter  of  right  by 
law,  the  court  had  no  discretion  over 
it,  and  erred  in  refusing  the  appli- 
cation." Maury  v.  Natches  Commer- 
cial Bank,  13  Miss.  41,  42. 

80.  Doll  V.  Mundine,  84  Tex.  316, 
19  SW  394;  Texas,  etc.,  R.  Co.  v. 
Hall.  83  Tex.  676,  19  SW  121;  Cleve- 
land V.  Cole,  66  Tex.  402;  Price -y. 
Liauve,  49  Tex.  74:  Chilson  v.  Reeves, 
29  Tex.  276;  McMahan  v.  Busby.  29 
Tex.  191:  Prewltt  v.  Bverett,  10  Tex. 
283;  Smith  v.  Bates,  (Tex.  Civ.  A.) 
27  SW  1044. 

08,  Cbllson  v.  Reeves,  29  Tex. 
276;  Carver  Bros.  v.  Merrett,  (Tex. 
Civ.  A.)  166  SW  633;  Continental 
Lumber,  etc,  Co.  v.  WUroy,  (Tex. 
Civ.  A.)  161  SW  840;  Missouri,  etc., 
R.  Co.  v.  Demere,  (Tex.  Civ.  A.)  146 
SW  623;  Sulllvan-Sanford  Lumber 
Co.  V.  Cooper,  (Tex.  Civ.  A.)  126  SW 
36;  Gulf,  etc.,  R.  Co.  v.  Brown,  (Tex. 
Clv.  A.)   75  W  807. 

04.  Gnlt,  etc..  R.  Co.  v.  Brooks, 
(Tex.  Ciy.  A.)  132  SW  96. 

"Our  cbnstructlon  of  the  meaningr 
of  this  statute  Is  this:  When  a  party 
haa  stated  in  his  applioatlon  for  a 
continuance  everything  which  the 
statute  prescribes,  he  has  made  out 
a  prima  facie  case  for  a  continuance, 
and  upon  appeal  no  weight  will  be 
given  to  the  presumption,  which  or- 
dinarily obtains,  that  the  court  has 
not  abused  its  discretion  in  overrul- 
ing such  motion.  The  fact  that  the 
application  complies  with  the  rules 
prescribed  by  the  statute  In  this  re- 
gard. In  the  absence  of  conclusive 
proof  to  the  contrary,  will  be  taken 
as  sufficient  evidence  that  the  court 
has  abused  Its  discretion;  whereas, 
if  the  statute  has  not  been  complied 
with,  it  will  be  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary, 
that  the  court  has  not  abused  its  dis- 
cretion." Oulf,  etc.,  R.  Co.  V.  Brooks, 
(Tex.  Civ.  A.)  132  SW  96,  97. 

Pxammptton  on  appeal  as  to  cop- 
reetiMss  of  oonrt's  aotioii  on  appU- 
owUoa  for  ooattunaaoe  see  Appeal 
and  Eh-ror  I  2686. 

08.  Ooaaldeiatlons  affeotliig  grant 
or  refusal  of  seoond  or  farther  ooa- 
ttniiMioe»  see  infra  i  157. 

e&  U.  S. — Symes  v.  Irvine,  28  P. 
Cas.  No.  13.714,  2  Dall.  883. 

Ga. — Nesmlth  v.  Mohr,  7  Oa.  A. 
658.   67   SE  221. 

Iowa. — Chllds  v.  Heaton,  11  Iowa 
271;  James  v.  Arbuckle.  8  Iowa  272; 
State  V.  Tiljfhman,  6  Iowa  496;  Brady 
V.  Malone,  4  Iowa  146. 

Kan. — Rice  v.  Hodge,  26  Kan.  164. 

Okl. — Jennings  Co.  v.  Dyer,  41  Okl. 
468.   139  P   250. 

07.  Simons  v.  Sheftall,  R.  M. 
C!harlt.   (Ga.)  90;  Penne  v.  Tourne,  2 


La.  462;  Hannah  v.  Chadwlok,  2  Tex. 
A.  Clv.  C:as.  i  617. 

[a]  OonventMLoe  or  dalieaoyw— (1) 
Litigants  are  required  to  be  vigilant 
In  the  prosecution  or  defense  of  their 
causes,  and  will  not  be  permitted  to 
delay  trials  to  subserve  their  own 
convenience  or  for  trifling  reasons. 
Hannah  v.  Chadwlck,  2  Tex.  A.  Clv. 
Cas.  t  617.  (2)  So  a  cause  will  not 
be  continued  n-om  mere  motives  of 
delicacy.  Simons  v.  Sheftall,  R.  M. 
Charlt.  (Ga.)  90. 

08.  Light  V.  Richardson,  3  Cal. 
tJnrep.  Cas.  746,  31  P  1128;  Penne 
V.  Tourne,  2  La.  462;  Security  Mut. 
L.  Ins.  Co.  V.  Calvert,  (Tex.  Clv.  A.) 
76  SW  912:  Radford  v.  Fowlkee,  86 
Va.  820,  8  SB  817. 

"A  trial  court  has  no  right  to  ar- 
bitrarily refuse  a  continuance  to  a 
party  to  a  suit  where  there  has  been 
due  diligence  in  preparing  for  trial 
and  when  It  would  work  injustice  or 
oppression."  Laun  ■  v.  Ponath,  106 
Mo.  A.   203,  206,  79  SW  729. 

ral  VnoontroIWbto  atrenaurtMMM. 
— (1)  Where  parties  have  been  dili- 
gent In  their  efTorts  to  be  ready  for 
trial,  but  have  been  prevented  by  cir- 
cumstances beyond  their  control,  the 
court  should  grant  them  a  continu- 
ance. Radford  V.  Fowlkes,  86  Va. 
820,  8  SS  SIT.  (2)  It  is  clearly  the 
Intention  of  the  statutes  on  this  sub- 
ject, while  protecting  the  courts 
from  imposition  and  unnecessary  de- 
lays, to  secure  a  reasonable  oppor- 
tunity to  litlfrants  to  try  their  rsauses 
on  the  merits,  to  the  end  that  Justice 
may  be  done;  and  while  no  definite 
rule  can  be  laid  down  embracing  all 
the  different  circumstances  under 
which  continuances  should  be 
granted,  this  spirit  and  intention 
should  always  be  borne  in  mind;  for 
at  least  this  much  is  certain,  that, 
where  the  circumstances  are  such  as 
would  authorize  the  court  to  relieve 
a  party  from  a  Judgment,  order,  or 
other  proceeding  taken  agralnst  him 
through  his  mistake,  surprise,  or  ex- 
cusable neglect,  a  continuance  should 
be  granted.  Light  v.  Richardson,  3 
Cal.  Unrep.  Cas.  746.  31  P  1128. 

[bl  Applleaat  without  fanlt.— A 
continuance  should  be  granted,  or 
a  postponement  had  to  a  future  day 
in  the  term,  where  the  apnllcatlon 
therefor  shows  on  its  face  a  leg^al  de- 
fense, and  where  defendant  acted 
promptly,  and  exercised  due  diligence 
after  service  of  citation  In  presenting 
the  same.  Security'  Mut.  L.  Ins.  Co. 
V.  Calvert,  (Tex.  Clv.  A.)  76  SW  912. 

a».  Oa.— Wilkes  v.  Phillips,  87  Oa. 
688;  Vanduter  v.  McMillan,  37  Ga. 
299;  Hooper  v.  Memphis  Branch  R., 
etCy  Co..  19  Oa.  86. 

Ky. — Sun  Ins.  Office  v.  Stegar,  129 


Ky.  808,  112  SW  922;  Slmms  v.  Al- 
corn, 1  Bibb  348. 

Mo. — Mangelsdorf  Bros.  Co.  v. 
Harnden  Seed  Ck>.,  132  Mo.  A.  607, 
112  SW  16. 

N.  T. — Livingston  v.  Delafleld,  1 
Cal.  6. 

Pa. — Bowen  v.  Douglass,  2  Dall. 
44,  1   L.  ed.    282. 

S.  C. — Farr  v.  McDowell,  1  S.  C.  I^ 
31. 

30.  Cal. — Harper  v.  Lamping,  33 
Cal.  641. 

Colo. — ^Banker  Uln.,  '  eto.,  Co.  v. 
Murnan,  20  Colo.  A.  364,  78  P  1071. 

Oa. — Lane  v.  Partee,  41  Ga.  202. 

111.— Strlngham  v.  Parker,  169  III. 
304,  42  NB  794;  Slade  v.  McClure.  76 
in.  319;  Marble  v.  Bonhotel,  36  111. 
240. 

Iowa. — Zaiesky  v.  Home  Ins.  Co.. 
102  Iowa  613,  71  NW  666:  James  v. 
Arbuckle.  8  Iowa  272;  Atkins  v.  Mc- 
Cready,  8  Iowa  214. 

Kan. — MarkBOn  v.  Ide,  29  Kan.  700. 

La. — Desblleux  v.  Darbanneaux,  3 
Mart  N.  S.  216. 

N.  M. — MogoUon  Gold,  etc.,  Co.  v. 
Stout,   14   N.  M.   246.   91   P  724. 

Pa. — Corkrey  v.  Beldeman,  S  Phlla. 
286. 

Tex. — Slddall  v.  Ooggan,  68  Tex. 
708.  6  SW  668;  Texas  Transit.  Co.  v. 
Hyatt,  64  Tex.  213;  Williams  v.  Tal- 
bot, 27  Tex.  169;  Claiborne  v.  Yoo- 
man,  16  Tex.  44;  Titus  v.  Crittenden, 
8  Tex.  189;  Green  v.  Johnson,  (Clv. 
A.)   44  SW  6. 

Va. — Chew  v.  Beverly,  4  Hen.  &  M. 
(14  Va,)_409. 

[a]  Ho  oontrovarsT  about  faots,^— 
It  Is  not  error  to  refuse  a  continu- 
ance when  there  is  no  controversy 
about  the  facts.  Green  v.  Johnson. 
(Tex.  Clv.  A.)  44  SW  6. 

81.  Cal. — Barnes  v.  Barnes,  96 
Cal.  171,  30  P  298,  16  LRA  660. 

Conn. — White  v.  Portland,  63  Conn. 
IS  '  26  A  342 

ba. — Aiken  v.  Carmlchael,  127  Oa. 
407.  56  SB  440;  Macon,  etc.,  R.  Co.  v. 
Anderson,  121  Oa.  666,  49  SB  791: 
Whitley  V.  Clegg,  120  Ga.  1038,  48 
SB  406;  Atlantic,  etc.,  R.  Co.  v. 
Douglas,  119  Oa.  668.  46  SB  867; 
Buchanan  v.  McCHaln,  110  Ga.  477,  35 
SB  666;  Ledbetter  v.  McWllUamB.  90 
Ga.  43,  16  SB  634;  Atlanta  Cotton- 
Seed  Oil  Mills  v.  Coffey,  80  Ga.  146, 
4  SB  759.  12  AmSR  244:  Runnals  v. 
Aycock,  7'8  Ga,  653,  3  SB  657;  Lamar 
V.  McDanlel.  78  Ga.  647,  3  SE  409: 
BoggesB  V.  Lowery,  78  Ga.  639.  3  SB 
771,  6  AmSR  279;  Smith  v.  Prlntup, 
68  Oa,  610;  (3arr  v.  Dickson,  68  Ga. 
144;  Gavan  v.  Ellsworth,  45  Ga.  283: 
Nesmlth  v.  Motor,  7  Ga.  A.  558,  67  SB 
221 

Ida. — Cox  V.  Northwestern  Stag« 
Co.,  1  Ida.  376. 


For  later  oases,  asvslojpnunta  and  oliangas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  n«te  number. 
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not  be  granted  where  there  is  no  defense  to  the 
action,^''  where  the  applicant  baa  made  default," 
where  plaintiff  seeking  the  oontinuanoe  has  dis- 
missed a  previous  action  for  the  same  cause,**  or 
where  a  cause  clearly  decisive  of  the  ease  at  bar 
has  already  been  dis'posed  of.'*  So  a  continuance 
will  not  be  granted  for  the  purpose  of  obtaining 
evidence  which  would  not  affeet  the  result,^  to  o^ 
tain  a  judgment  which  could  not  be  used  in  the 
suit  in  which  the  continuance  is  sou^t,'^  or  to 
biing  in  new  parties  who  have  no  interest  in  the 
suit.™  Neither  will  a  continuance  be  granted 
where  it  would  defeat  the  purpose  of  a  statute.** 
The  rule  that  an  application  for  continuance  will 
not  be  regarded  when  made  by  a  defendant  who  has 
interposed  no  defense  except  a  general  denial  is 
limited  to  cases  in  which  the  general  denial  con- 
stitutes no  defense.^  Where,  under  a  general  de- 
nial, defendant  would  be  allowed  to  introduce  rabnt-  . 
tij^  evidence,  it  is  sufQeient  to  authorize  the  con- 
sideration of  an  application  fpr  oontinnance.*^  A 
oontinuance  will  be  granted  more  readily  in  a  court 
sttting  at  short  intervals  than  in  a  court  where  the 
terms  are  less  frequent.^  Where  the  propriety  of 
granting  a  continuance  is  debatable,  courts  are 
more  inclined  to  continue  at  the  instance  of  de- 
fendant than  of  plaintifL"  The  postponement  of  a 
trial  to  another  day  in  the  same  term  is  governed 
by  the  same  general  rules  that  apply  to  continu- 
ances from  one  term  to  another,^  except,  however, 


that  the  discretion  of  the  court  sometimes  will  be 
more  readily  exercised  in  favor  of  an  application 
for  postponement  than  for  a  continuance,"  and  its 
refusal  to  postpone  a  trial  perhaps  will  be  less 
frequently  sanctioned  by  an  appellate  court  than 
its  denial  of  an  application  for  continuance/' 

[i  7]  E.  OontlnuBoes  after  Bevenal  and  fie- 
mand"  After  a  cause  has  been  remanded  by  an 
appellate  court,  the  BubBeq,uent  continnances  usually 
are  regulated  by  statute  or  rule  of  eourt.^  Suffi- 
cient time  usually  will  be  allowed  to  elapse  between 
the  reversal  and  the  beginning  of  the  new  trial  for 
a  party  to  make  reasonable  preparation;'*  but  to 
more  than  that  a  party  is  not  entitled  as  of  right. °^ 
A  further  continuance  will  not  be  granted  on  the 
g^und  that  the  parties  were  ignorant  of  the  re- 
manding and  hence  unprepared  to  go  to  trial,"^  or 
because  a  full  report  of  the  .decision  of  the  supreme 
court  had  not  been  received."  Where  the  mandate 
has  been  on  file  in  the  lower  court  a  number  of 
days  before  the  trial  begins,  a  continuance  should 
not  be  granted  to  allow  defendant  to  apply  for  a 
change  of  venue.** 

[i  8]  F.  Oontinnaiice  as  to  One  of  OopartfeB.** 
Under  the  statutes  of  some  states  the  court  may 
continue  the  hearing  against  one  defendant  and 
proceed  with  the  case  against  the  other;**  but  apart 
from  statutory  provisions  the  rule  is  otherwise  as 
to  defendants  sued  on  a  joint  liability.** 


Ind. — Rodgers  v.  McLeary,  6  Ind. 
8S«. 

Kan. — Cushenberry  v.  McUurray, 
27  Kan.  S28. 

Ky. — HcClurs  v.  Inslefaeart.  33 
SW  80,  17  Kyli  iJlS. 

La. — ^Hooper  v.  Hyams,  1  Rob.  90; 
L>aboulS8a  v.  Orleans  Cotton-Rop«, 
etc,  Co.,  43  La.  Ann.  682.  9  S  492; 
Moneheaux  v.  Mistrot,  22  La.  Ann. 
421. 

Mo. — Barker  v.  Pachln,  66  Mo.  241; 
Kins  ▼.  Pearce,  40  Mo.  222;  Trimble 
▼.  Soathwest  Missouri  light  Co.,  115 
Mo.  A.  60S.  92  SW  346. 

Nebr. — Omaha  v.  Cane,  15  Nebr, 
«67.  20  NW  101. 

N.  M. — ^Thomaa  v.  MeCormlek.  1  N, 
M.  369. 

N.  T. — Bash  ▼.  Weeks.  34  Hun  645; 
Irroy  v.  Natban.  4  E.  D.  Smith  68; 
Schaffer  v.  Schaffer,  S  NTS  644; 
Hooker  v.  RoKers,  6iCow.  677. 

Oh. — Dl«boM  V.  Powell,  82  Oh.  St. 
173. 

OkL — Randolph  v.  Hudson.  12  Okl. 
616.  74  P  »46. 

Pa. — ^Knlgfat  T.  Parry,  1  Ashm. 
221. 

Va. — ^Hannan  v.  Howe,  27  •  Oratt 
(68  Va.)  676;  Harris  v.  Harris,  2 
LclKh   (29  Va.)  584. 

W.  Va. — Morsantown  Second  Nat. 
Bank  v.  Ralphsnyder.  54  W.  Va.  231. 
46  SB  206;  Marmet  Co.  v.  Archibald, 
37  W.  Va.  778.  17  SB  299;  Riddle  v. 
McGlnnis,  22  W.  Va.  253. 

as.  Ga. — Oarllngton  v.  Fletcher, 
111  Oa.  861.  86  SB  929. 

Iowa. — James  t.  Arbuckle,  8  Iowa 
273. 

Mo. — Field  T.  Sanderson,  84  Mo. 
542.  8<  AmD  124. 

Tex. — Claiborne  v.  Toeman,  IS 
Tejc  44;  Titos  v.  Crittenden,  8  Tex. 
139. 

Va. — ^Martin  v.  MarUn,  95  Va.  26, 
27   SB  SIO. 

tay  Besatt  of  prooeedtnn  alae- 
■h«i*.  Where  the  matter  stated  In 
the  affidavit  showed  no  present  de- 
fense to  tlie  action  It  was  held  Im- 
proper to  continue  the  cause  to  await 
the  resalt  of  prooeedings  elsewhere, 
which  micht  or  mirht  not  so  result 
as  to  entitle  defendant  to  a  credit 
upon  his  indebtedness,  established  in 
the  suit  in  which  the  oontinnance 
was  asked.  Field  t.  Sanderson,  84 
Mo.  848.  86  AmD  124. 


33.  Duncan  v.  Hobart,  8  Iowa  337; 
James  v.  Arbuckle,  8  Iowa  272;  At- 
kins V.  McCready.  8  Iowa  214:  Sld- 
dall  V.  OoKSan,'  68  Tex.  708,  6  SW 
668. 

[a]    All    pleadlaca    wlthdrawiu — 

Where  a  party  has  withdrawn  all  his 
pleadlnsa,    there  is   nothing   to   sup- 

§ort  an  application  for  a  continuance. 
Iddall  V.  Qorean,  68  Tax.  708,  6  SW 
668. 

[b]  Answer  adadttiaf  olatsiv— 
Where  defendant  by  his  answer  ad- 
mits the  justice  of  plalntlfTs  claim, 
a  continuance  should  be  refused. 
Duncan  v,  Hobart,  8  Iowa  337. 

3^  Hanson  v.  Missouri  Pac  R. 
Co..  97  Kan.  218,  164  P  1033. 

as.    Markson  v.   Ide,  29  Kan.   700. 

aa    See  infra  !  66. 

37.  Deablleux  t.  Darbonneaux,  2 
Mart   N.  S.    (La.)   216. 

38.  See  infra  9  15. 

38.  Tuttle  V.  Pockert,  14T  lewa  41, 
126  NW  841. 

ta]  Vhn^  under  code  I  2406.  pro- 
vidintr  that  when  the  hearing  of  the 
application  for  an  injunction  against 
the  illecal  sale  of  intoxicating  liquors 
Is  eontiitued  at  defendant's  Instance. 
a  temporary  writ  shall  be  granted 
as  a  matter  of  course,  and  i  2406. 
making  the  action  triable  at  the  first 
terra  of  court  after  due  service  of 
notice  of  the  commencmnent  thereof, 
defendant,  having  no  constitutional 
right  to  present  his  evidence  by 
depositions,  Is  not  entitled  to  a  con- 
tinuance of  the  temporary  applica- 
tion for  the  purpose  of  so  presenting 
his  evidence,  since  such  continuancia 
would  defeat  the  very  purpose  of  the 
statute.  Tuttle  v.  Pockert,  147  Iowa 
41,   125  NW  841. 

40.  Texas  Transp.  Co.  v.  Hyatt, 
54  Tex.   218. 

41.  Texas  Tranap.  C^  v.  Hyatt, 
64  Tex.   213. 

43.  Kimball  V.  Dunn,  12  La.  445; 
Smith  V.  New  York  Ins.  Cfe.,  1  N.  T. 
Super.   228. 

ral  VM^nenw  of  terwis,— In  a 
probate  court  sitting  monthly  a  con- 
tinuance should  be  granted  more 
readily  than  in  a  district  court  sit- 
ting semiannually.  Kimball  ▼.  Dunn, 
12  La.  446. 

43.  Harsh  V.  Hanauer,  16  Ark.  268; 
liockhart  v.  Wolf,  88  III.  37;  Leeesne 
V.    Cottin,    9    Mart.    (Iia.)    464,    4117 


"If  any  error 
ae  of  the  de- 


(where  the  court  said: 
Is  committed  ton  the  side  _  _ 

fendant]  .  .  .  the  consequence  is 
but  delay  to  the  plaintlfC;  If  on  the 
other,  a  mistake  might  produce  great 
injury,  perhaps  ruin  to  a  party  de- 
fending himself  against  an  unjust 
demand"). 

,44.  Gfcpt  V.  Btubbs,  68  TeK.  222,  * 
SW  467. 

46.  Jones  V.  Vines,  69  Ga.  491  f 
Northwestern  Benev.,  etc.,  Assoc  v. 
Prlmm,  124  111.  100,  16  NE  98. 

4«.  Ivord  V.  Dunster,  79  Cal.  477, 
21  P  866;  Thompson  v.  Thornton.  41 
Cal,    826:    Jones   t.    Vines,    50   Qa.    491. 

m.  Cbae  for  naw  txlal  geiUTaUy 
after  leaaaA  see  Appeal  and  Brror 
1  3301. 

48.  Walker  v.  Floyd,  30  Oa.  287; 
Young  V.  Harrison,  21  Ga.  684;  Mc- 
Neeley  v.  Hunton.  30  Mo.   382. 

[a1  Che  aet  of  Jan.  88,  1868,  "to 
regulate  the  practice  of  the  Supreme 
Court  and  of  the  Superior  Courts  of 
this  State."  etc,  provides  "that  when 
any  cause  shall  be  sent  back  to  the 
Superior  Court  by  the  Supreme  Courts 
the  same  shall  be  in  order  for  trial 
at  the  first  Term  of  the  Superior 
Court  next  after  the  decision  of  the 
said  Supreme  Court.  And  where 
either  p<u'ty  may  have  exhausted 
their  continuances  on  the  appeal,  the 
said  Superior  Court  shall  have  full 
power  and  authority  to  grant  one 
continuance  to  said  party  as  the  ends 
of  justice  may  require."  Walker  v. 
Floyd,  30  Ga  237,  289;  Young  v.  Har- 
rison, 21  Ga.  684. 

[b]  Whexe,  in  aocoxdaaoe  with  the 
usage  of  the  olroalt  court,  a  case  re- 
versed and  demanded  from  the  su- 
preme court"waa  continued  until  the 
next  term  after  >the  judgment  of 
revision  was  filed,  it  was  held  that 
there  was  no  error.  McNeeley  v. 
Hunton,   30  Mo.   332. 

48.  Youngblood  v.  Youngblood,  74 
Oa.  840. 

60.     Dodge  V.  Deal.  28  111.  803. 

81.  Murray  v.  Whlttaker,  17  IIU 
230. 

83.     Walker  v.  Floyd,  30  Ga.  237. 

83.  Newcomb-Buchanan  Co.  V. 
Baskett.  4  Kyt,  828. 

64.     Effse*  see  infra  {146. 

86.     Bell  V.   Staacke.    169  CaL  198, 
116  P  221. 
-  68.    See  tutt»  I  14«. 
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m.  Euros  of  ooimNnANOBS 


[f  9]  A.  For  Oame  Shown.  The  most  usnal 
kind  of  continnance  with  which  the  coorts  are  re- 
quired to  deal  is  where  the  relief  is  asked  on  some 
speeifled  ground  and  cause  is  ehown  why  the  ap- 
plicant  is  entitled  to  a  postponement  of  the  cause.'^ 

[i  10]  B.  Of  Oonrt's  Own  Motion.  A  court 
may,  of  its  own  motion,  continue  a  case  where 
there  is  a  defect  of  parties,"  or  where  none  of  the 
parties  appear  on  the  day  set  for  hearing,"  or 
where  the  continuances  of  a  party  have  been  ex- 
hausted.*" Also,  where  the  evidence  is  equally  bal- 
anced, the  court  may,  of  its  own  motion  and  over 
the  objection  of  defendant,  continue  the  case,  to 
give  plaintiff  opportunity  to  call  as  witnesses  certain 
persons  whose  names  had  been  mentioned  during 
the  course  of  the  trial  ;°^  and  under  some  statutes 
the  court  has  power  to  adjourn  the  trial  of  a  cause 
temporarily,  and  without  a  motion,  in  order  to 
enable  a  party  to  procure  certain  papers  necessary 
to  his  defense."  But  even  if  permissible  it  is  not 
incumbent  on  the  court  of  its  own  motion  to  con- 
tinue the  case  or  to  offer  one  of  the  parties  a  con- 
tinuance, without  request  ;**  and  in  one  jurisdiction, 
under  a  statute  giving  tiie  court  discretionary 
power  to  grant  continuances  whenever  the  cause 
alleged  by  the  party  applying  for  it  appears  suffl- 
«ient  to  justify  the  same,  it  was  held  that  the 
court  could  not  without  an  application  from  one  of 
the  parties  arbitrarily  force  a  continuance  on 
them." 

[}  11  j    0.    By  Consent,  Agreement,  or  Stipnlar 

57.    See  infra  3S  15-113. 

68.  Farmers'  Sav.  Bank  v.  Parm- 
Ington  Independent  School  Dlst.,  122 
Iowa  99.  97  NW  988. 

M.  Kiefer  v.  Clark  County.  7  Oh 
S&CP  31,  4  OhNP  282. 

60.  Wood  V.  McGuire.  21  Oa.  676. 

61.  Pierce  Pub.  Co.  v.  Hasseleren 
Stfidios.  192  111.  A.  347. 

63.    Toung  T.  Patton,  9  Or.  195. 

63.  In  re  Kearney,  13  Cal.  A.  92. 
109  P  87;  Rea  v.  Orubb,  (Mias.)  39 
S  808. 

6L '  State  ▼.  Posey,  17  La.  Ann. 
2S2.  87  AmD  S2S. 

65.  Sttynlatloiis  MaetaUy  see 
Stipulations  [38  Cyc  1279]. 

66.  KInf?  of  Spain  v.  Oliver,  14 
F.  Cas.  No.  7.81S,  Pet  C.  C.  217; 
Schrlmpton  v.  Bertolet,  156  Pa.  638, 
26  A  778. 

[a]  Oaa*  naOAr  ml*  for  trial.— 
The  continuance  of  a  cause,  by  con- 
sent or  by  order  of  the  court,  while 
it  Is  under  a  rule  for  trial  or  non 
prosequitur,  does  not  discharge  rh-^ 
rule;  and  such  a  rule  continues  until 
it  Is  expressly  discharged.  King 
of  Spain  V.  Oliver,  14  F.  Cas.  No. 
7,812.    Pet.    C.   C.    217. 

[b]  Xnle  tnandatory. — ^Under  a 
rule  of  court  which  provides  that 
"no  cause  after  being  placed  on  the 
trial  list,  shall  be  continued  more 
than  once  by  consent  of  counsel  or 
parties,"  the  court  is  bound  to  grant 
at  least  one  continuance,  if  both  par- 
ties consent.  Schrlmpton  v.  Bertolet, 
155    Pa.    638,    640.    26   A   776. 

67.  Meagher  v.  Oagliardo,  35  Cal. 
602;  Moulder  v.  Kemigt,  116  Ind. 
469.   17   NB  908.  ^^ 

68.  Wheeling  Bridge,  etc.,  R.  Co. 
V.  Cochran.  85  Fed.  500.  And  see 
Handy  v.  McClellan,  156  Mo.  A.  454. 
137  SW  280  (holding  It  error  to 
deny  a  continuance  when  it  appears 
that,  the  case  having  been  set  for 
trial,  and  plaintilT  and  his  attorney 
being  engaged  at  the  same  time  In 
courts  of  another  county,  plaintiff 
applied  to  defendant's  attorney  for 
a  continuance,  and  was  informed 
that  defendant's  attorney  personally 
would  be  glad  to  consent  to  the 
«ontlnuance.  and  would  communicate 


tion— 1.  In  Ctenond."*  Consent  of  the  parties  to 
an  action,  or  of  their  attorneys,  has  usually  been 
held  to  authorize  a  continuance.^  A  case  may  be 
postponed  by  the  agreement  of  the  parties  acting 
for  themselves  or  through  their  attorneys  and  with 
the  consent  of  the  court  ;*^  and,  as  between  the 
parties,  neither  is  at  liberty  to  violate  such  an 
agreement,  if  the  other  insists  on  its  observance;" 
but  an  agreement  by  the  parties  that  a  cause  shall 
be  continued  does  not  operate  as  a  postponement 
without  the  sanction  of  the  court,  and  does  not  of 
itself  bind  the  court,"*  especially  where  the  agree- 
ment is  to  continue  until  the  happening  of  a  cer- 
tain event  and  the  event  has  already  transpired  at 
the  time  when  application  is  made  to  the  court  for 
a  continuance.^"  A  party  is,  therefore,  not-  justi- 
fied in  assuming  that  a  cause  will  be  postponed 
simply  because  he  has  agreed  with  his  adversary 
that  it  shall  be."-  Nor  is  he  authorized  to  aasume 
that  opposing  counsel  acted  in  bad  faith  because 
the  court  declined  to  sanction  an  agreement  to  a 
postponement.''  An  agreement  made  by  a  person 
to  aHow  a  continuance  of  a  cause,  the  person  being 
neither  a  party  nor  an  attorney  of  a  party,  but 
having  an  interest  in  the  action,  is  not  binding  on  a 
nominal  party  who  has  also  a  substantial  interest." 
[i  12]  2.  NecesGlty  and  Sufficiency  of  Written 
Agreements  or  Stipnlations.  Verbal  agreements  or 
stipulations  between  parties  or  their  attorneys  for 
the  continuance  of  a  pending  cause  are  not  favored 
by  the  courts  and  are  hot  bound  to  be  regarded." 


with  his  client  who  Jive*  in  another 
state,  and  would  either  continue  the 
case,  or  notify  plaintiff's  counsel  In 
time  to  l^repare  for  trial:  that  plain- 
tiS's  counsel  then  stated  to  him 
that  it  would  be  necessary  to  take 
depositions  In  Nebraska;  and  that 
defendant's  counsel  heard  from  his 
clients,  and  notified  plalntlfC  that  he 
would  not  consent  to  a  continuance, 
but  too  late  for  plaintiff  to  take  the 
depositions  ^nd  prepare  for  trial). 

'Vlolatloa  of  acramiaat  to  ooattan* 
•a  ooaatltiitingr  gTonnd  for  vaoatton 
of  deCanlt  judfment  see  Judgments 
C28   Cyc  920]. 

69.  Camp  V.  Morgan,  81  Ga.  740, 
8  BE  422  (where  the  agreement  was 
not  communicated  to  the  court); 
Moulder  v.  Kempff,  115  Ind.  469.  17 
NB  906;  Kimball  v.  Mack.  10  Wend. 
tN.  Y.)  497;  MoClure  v.  Sheek,  68 
Tex.  426,  4  SW  652;  Miller  v.  Bur- 
iress,  (Tex.  Civ.  A.)  164  SW  691: 
Western  Union  Tel.  Co.  v.  Blair,  61 
Tex.  CiT.  A.  427,  113  SW  164.  Com- 
pare Mclver  v.  Greenpolnt  Moulding 
Co.,  84  Misc.  60,  145  NYS  1018 
(holding  the  contrary  in  a  case, 
however,  where  the  facta  were  such 
that  one  of  the  parties  would  have 
been  entitled  to  a  continuance  In 
the  absence  of  a  stipulation) ;  Me- 
Brlde  v.  Settles,  (Tex.  A.)  16  SW  422 
(holding  that  where.  In  spite  of  a 
written  agreement  between  the  par- 
ties that  the  case  should  be  con- 
tinued, the  court,  on  plalntlfTa  mo- 
tion, and  In  defendant's  abae-ice.  pro- 
ceeds to  try  the  case,  a  judgment 
for  plalntlfT  will  bo  reversed). 

[aj  Agraemaat  mad*  attar  >»■ 
fnsN  of  court  to  coatlnna. — Where 
defendant  having  used  no  dlllgenee 
to  secure  an  absent  witness,  a  first 
application  for  a  continuance  be- 
cause of  her  absence  was  properly 
overruled,  the  fact  that  after  the  re- 
fusal to  continue  counsel  agreed, 
with  the  court's  consent,  that  the 
trial  should  proceed,  and  that  if 
the  witness  had  not  arrived  when 
the  testimony  was  all  in.  the  trial 
might  be  postponed  until  her  arrival, 
would  not  prevent  the  trial  court 
from  forcing  defendant  to  close  his 


case  without  the  testimony.  Western 
Union  TeL  Co.  v.  Blair,  61  Tex. 
Civ.  A.   427,   113   SW  164. 

[b]  keUaf  a^alaat  atipntetloa, — 
A  written  agreement  by  counsel  In 
regard  to  the  continuance  of  a  cause 
may  be  set  aside  by  the  court  when 
Its  enforcement  would  be  unjust  to 
one  of  the  parties  and  its  rescission 
would  not  prejudice  the  other.  Mo- 
Clure V.  Sheek,  68  Tex.  426.  4  SW 
552. 

70.  Mayfleld  v.  Miles.  266  IlL  186. 
107    NE   162. 

71.  Moulder  y.  Kempff,  116  Ind. 
489,   17  NB  906.  ^ 

78.  Moulder  v.  Kempff,  115  lad. 
469.    17    NB    906. 

73.  Anderson  v.  Citizens'  Nat. 
Bank,    (Tex.)    6  SW  603. 

74.  Ala. — Collier  v.  Falk.  66  Ala. 
223 

Cal. — Peralta  v.  Marlea,  3  CaU  185. 

Ga. — Ford   v.    Holmes,   61   Ga.   419. 

Iowa. — S<uip  V.  Aiken,  68  Iowa 
699.   28  NW  24. 

Kan.--Clark  v.  Dekker.  43  Kan. 
G92     23    P   966 

Nebr.— Felton  v.  Moffett  29  Nebr. 
582.    45    NW    930. 

N.  Y. — Grlswold  v.  Lawrence,  1 
Johns.   607. 

S.  C — Hort  V.  Jones,  2  S.  C.  Ij. 
440. 

Tex.— Price   v.    Lauve,    49   Tex.    74. 

ta]  Xssne  as  to  aotnal  agreamaat. 
'laintllt's  motion  for  a  continu- 
ance founded  on  an  alleged  oral 
agreement  of  counsel  made  out  of 
court  but  denied  by  defendaat's 
counsel,  is  properly  refused,  the 
court  not  being  bound  by  such  agree- 
ments, especially  where  counsel 
differ  as  to  what  the  agreement 
actually  was.  Clark  v.  Dekker,  4S 
Kan.  692,  83  P  966. 

[b]  BesoUitloaa  of  har  aaiooliaon. 
■^Rpsolutiona  of  a  bar  meeting 
touching  the  dlsnosition  of  cases 
Invoked  in  an  applioatton  for  a  con- 
tinuance, and  not  as  a  written  agree- 
ment filed  in  the  case,  will  not  be 
enforced.  Price  v.  Lauve,  49  Tex. 
74. 
Veeeaaltr  of  atlvnlattoaa  gaaandly 


For  later  caaaa,  Oevalepaiaita  and  ehaac**  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  aote  number. 
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In  order  that  the  court  shall  recognize  snch  am 
agreement  as  ground  for  continuing  the  ease,  the 
same  must  be  in  writing,"  signed  by  the  parties  or 
their  attorneys,^'  and  of  such  a  definite  nature  that 
the  court  may  construe  its  terms'^  and  determine 
that  there  is  in  fact  an  agreememt.^^  The  statutes 
of  some  jurisdictions  expressly  require  an  agree- 
ment for  a  continuance  to  be  in  writing.'^ 

[$  13]     D.    By  OiMnttion  of  Law.    All  causes 


not  tried  or  otherwise  disposed  of  durii^  a  term 
stand  continued  as  of  course,^  without  the  entry 
of  a  formal  order  of  continuance;'^  and  in  some 
jurisdictions  it  is  so  provided  by  statute."  A  con- 
tinuance by  operation  of  law  may  also  occur  wheite 
a  term  of  court  is  not  held  at  the  regular  time,** 
or  where  the  judge  is  disqualified."  An  order  of 
reference  virtimlly  continues  a  cause  in  court  from 
term  to  term  so  long  as  it  remains  in  force." 


IV.    O&OUNDS  F0&  OONmnJANOE 


[$  14]  A.  In  Qeneral.  Many  of  the  grounds 
on  which  a  continuance  of  a  cause  will  be  granted 
are  specified  by  statute  in  the  several  states,^  or 

tttibittt  la  wrtUBS  see  Stipulations 
£36  Cyc  1281].  , 

7B.  Strone  v.  District  of  Colum- 
bia. 10  D.  C.  499;  Qriswold  v.  Law- 
rence, 1  Johns.   (N.  y.)   507. 

[a]  Tartal  aVreMnest  TnisUarttng. 
— In  an  action  to  try  title,  when 
there  is  no  written  agreement  by 
rounsel  in  regard  to  notice  of  flllng 
deeds,  if  plaintlfC's  counsel  Is  mis- 
led by  a  verbal  aftreement,  or  what 
he  understood  to  be  such,  the  court 
may  postpone  the  trial  to  allow  fur- 
ther time  for  sivine  the  notice;  but 
this  will  not  give  defendant  a  right 
to  demand  a  continuance  when  the 
case  Is  called  a  second  time.  Capt 
V.  Stubba.  68  Tex.  222,  4  SW  467. 

78.  Missouri,  etc.,  R.  Co.  v.  Elli- 
ott. 2  Ind.  T.  407.  51  SW  1067:  Mea- 
dows V.  Osterkamp,  23  S.  T>.  462,  122 
NW   419. 

[a]  A  Btlpiilatfam  ■iBasd  Xtf  on* 
of  saveral  platattSs  does  not  necessi- 
tate a  continuance.  Missouri,  etc., 
R.  Co.  V.  Elliott,  2  Ind.  T.  407,  61 
SW  1067. 

77.  Hort  V.  Jones,  2  S.  C.  L.  440. 

78.  Meredith  v.  Roman.  49  Mont. 
204,  141  P  643. 

[a]  Oozr*apondnio«.— After  stating 
in  substance  the  correspondence  be- 
tween counsel  relative  to  a  continu- 
ance of  the  case,  the  court  said:  "It 
is  apparent  from  this  correspondence 
that  no  definite  agreement  was 
reached  at  any  time  upon  which  Mr. 
Galen  was  entitled  to  rely.  Mr. 
Madeen's  Inquiry  as  to  whether  the 
matter  could  be  arranged  by  stipula- 
tion, at  best,  went  no  further  than 
to  Imply  that  he  would  ask  for  a 
stipulation  in  case  he  ascertained 
that  Meredith  could  not  be  present 
and  It  would  be  agreeable  to  Mr. 
Galen.  The  fact  that  Mr.  Oalen  later 
concluded  that  It  was  necessary  for 
him  to  have  a  postponement  did  not 
justify  his  treatment  of  Mr.  Ma- 
deen's inquiry  as  a  definite  offer  to 
stipulate  and  to  accept  it  as  such, 
so  as  to  bind  Mr.  Madeen."  Mere- 
dith v.  Roman,  49  Mont.  204,  214,  141 
P   643. 

79.  Collier  v.  Palk,  66  Ala.  223: 
Sapp  V.  Aiken,  68  Iowa  699,  28  NW 
24. 

80.  Ala. — ^Ex  p.  Owens,  62  Ala. 
473;  Ehc  p.  Driver,  61  Ala.  41;  Greer 
V.  McGebee,  3  Port.  898;  Clemens  v. 
Judson,  Minor  396;  Mendenhall  v. 
Smith.   Minor   380. 

Arte. — Moreland  v.  Pelham,  7  Ark. 
338. 

Colo. — ^Klngsley  v.  Clark,  57  Colo., 
352.  356,  141  P  464  [cit  Cyc]. 

Ga. — Smith  v.  Thompson,  3  Ga.  23. 

111. — Donaldson  v.  Copeland,  201  111. 
540.  66  NE  844  latC  101  111.  A.  262]; 
Mateon  v.  Swanson,  131  III.  256,  23 
TTB  695;  Poyer  v.  Des  Plalnes,  124 
IlL  816,  16  NE  768;  Updike  v.  Arm- 
strong,   4    111.   564. 

Ind. — Black  v.  Thomson,  107  Ind. 
162,  7  NE  184;  Crabb  v.  Atwood.  10 
Ind.  831;  Trew  v.  Gasklll,  10  Ind. 
26B.  I 

Mtks. — Bennett  v.  HoIIoway,  66 
Miss.  211;  Vlcksburg  v.  Hennessey, 
S2  Miss.   178. 

Mo. — Watson  v.  Walsh,  10  Mo. 
454:  Horn  v.  Excelsior  Springs  Co.. 
52  Mo.  A.  648;  Mayor  v.  Yocum,  16 
Mo.  A.  57». 

tl8  C.  J.— 9] 


by  rules  of  court  specially  relating  to  continuance, 
so  iAr  as  they  ore  not  in  conflict  with  some  positive 
statutory  requirement."    However,  no  absolute  and 


Nebr. — Strlckler  v.  Poegel,  40  Nebr. 
773,  59  NW  384. 

Tenn. — Johnston  v.  Ditty,  7  Terg. 
86. 

"The  cause  was  not  tried  or  other- 
wise disposed  of,  as  to  this  defend- 
ant, during  the  term  In  which  It 
was  begun,  and  it  therefore  stood 
continued  as  of  course."  Klngsley 
v.  Clark.  57  Colo.  352,  356,  141  P  464. 

Bl.     See   Infra  |    144. 

WlisthM   faUof*   to   sntar   formal 


coatliiiuuio*  woiks  dlsoontlBiiaaca  by 
operatloB  of  law  see  Dismissal  and 


.nam 
aoa 

ifonsult  tl4  Cyc  4S5]. 

89.  Rockland  Sav.  %ank  v.  Alden, 
104  Me.  416,  72  A  159;  Taylor  v. 
Taylor,    (W.   Va.)    85   SH   652. 

[a]  la  coaaixolBg  the  SSalne 
•tatute,  relating  to  the  continuance 
of  actions  marked  "Law"  under  cer- 
tain circumstances,  the  court  said: 
"During  all  of  these  years  it  Is  be- 
lieved to  have  been  the  Invariable 
rule  and  practice  of  the  court  to  con- 
strue this  statutory  provision  to  be 
self-executing  and  to  operate  as  a 
continuance  of  actions  marked  'law' 
without  special  order  of  court,  until 
their  determination  Is  certified  as 
therein  provided.  Such  a  construc- 
tion is  a  reasonable  and  necessary 
conclusion  from  the  mandatory 
language  of  the  statute  itself.  The 
actions  'shall  be  continued.'  The  con- 
tinuance Is  made  an  absolute  and  im- 
perative requirement.  The  court  has 
no  power  to  prevent  a  continuance 
under  such  circumstances.  The  ac- 
tion Is  continued  by  the  express  com- 
mand of  the  statute,  and  no  other 
entry  on  the  docket  is  required  ex- 
cept to  mark  the  case.  'Law.'  That 
entry  Ipso  facto  operates  effectually 
as  a  continuance  of  the  action  until 
Its  determination  by  the  Law  Court." 
Rockland  Sav.  Bank  v.  Alden,  104 
Me.  416.   421.  72  A  169. 

83.  Whitman  v.  Fisher,  74  111. 
147;  Knickerbocker  v.  Knickerbocker, 
58  111.  399;  Norfolk  v.  Peo.,  48  III.  9. 

[a]  Vo  oouTt  keUL— Where  exec- 
utors give  notice  to  the  circuit 
court  on  a  certain  day  in  the  term 
(being  the  fourth  day),  for  an  order 
to  sell  lands  for  debts,  and  file  their 
petition  before  the  first  day  of  the 
term,  but  no  court  was  held  at  that 
term,  the  proceeding  is  continued  by 
operation  of  law.  Whitman  v.  Fisher, 
74  111.  147. 

84.  Stone  v.  Robinson,  9  Ark.  469. 
[a]     Orantiiif    of   ooatlBnanc*   by 

dlsqnallflsd  Jnaga.— An  objection  that 
a  Judge  who  was  incompetent  to  sit 
in  a  cause  granted  a  continuance 
thereof  Is  entitled  to  little  consider- 
ation. "Nothing  more  was  done 
with  the  case  In  the  court  below  than 
to  continue  it  at  the  instance  of  the 
defendant,  whose  rights  are  pre- 
sumed to  have  been  protected  rather 
than  Impaired  by  the  action  of  the 
oourt.  Suopose,  however,  that  there 
was.  In  fact,  no  competent  court 
sitting,  the  case  would  have  con- 
tinued by  operation  of  law.  The  re- 
sult then.  In  either  event,  would 
have  been  the  same."  Stone  v.  Rob- 
inson, 9   Ark.  469,   473. 

85.  Mendenhall  v.  Smith,  Minor 
(Ala.)   380.     > 

88.  Ala. — ^Elyton  Land  Co.  v.  Pen- 
ny,  108  Ala.  668,  18  S  661. 


Cal. — Jaffe  v.  Lillenthal,  101  CaJ. 
175,   35  P   636. 

Conn. — Stoyel  v.  Westcott,  3  Day 
349  note. 

Fla.— Barnes  v.  Scott,  29  PJa.  285, 
11  S  48. 

Ga. — Southern  Bell  Telephone,  etc., 
Co.  v.  Jordan,  87  Ga.  69,  13  SE  202: 
Hill  v.  Clark,  61  Ga.  122;  Kitchens 
V.  Hutchins,  44  Ga.  620;  Long  v.  Mo- 
Donald,  39  Ga,  186;  Crawford  v. 
Bradley,  86  Ga,  184;  Walker  v.  Floyd, 
30  Ga.  237;  Young  v.  Harrison,  21 
Ga.  584;  Prlntup  v.  Mitchell,  19  Ga. 
586:   Bartee  v,  Andrews,   18   Ga.   407. 

111. — Ware  v.  Jerseyvllle,  158  IlL 
234,  41  NE  736;  Evans  v.  Marden. 
164  111.  443,  40  NE  446  [aflt  64  111.  A. 
291]:  Chicago  Public  Stock  Exch.  v. 
McCloughry,  148  111.  872.  36  NE  88; 
Wicker  v.  Boynton.  83  111.  645; 
Litchfield  Coal  Co.  v.  Taylor,  81  111. 
590;  Stockley  v.  Goodwin,  78  111.  127; 
St  Louisville,  etc.,  R.  Co.  v.  Teters, 
68  111.  144;  Knickerbocker  v.  Knicker- 
bocker, 68  111.  399;  Duncan  v.  Nlles. 
32  111.  541;  Link  v.  Architectural  Iron 
Works,  24  111.  651:  Roundtree  v. 
Stuart,  1  111.  73;  Llndsey  v.  Llndsey, 
40  111.  A.  389;  Switzer  v,  Tottenville, 
4  111.  A.  219. 

Ind. — Whitehall  v.  Lane,  61  Ind. 
93;  Trew  v.  Gaskell,  10  Ind.  2«6: 
Hubler  V.  Pullen,  9  Ind.  278,  68  AmD 
620;  PhllUpB  V.  Phillips.  6  Ind.  190; 
Lewis  V.  RIchey,  6  Ina.  162:  Edwards 
V.  Hough,  6  Ind.  149;  Morris  v. 
Graves,  2  Ind.   354;  Dare  v.  McNutt, 

I  Ind.  148;  Whlsler  v.  Hicks,  S 
Blackf.   100,    33  AmD  454. 

Iowa. — Masterson  v.  Brown,  61 
Iowa  442,  1  NW  791:  Connor  v. 
Grlffln,  27  Iowa  248;  McCormick  v. 
Rusek,  15  Iowa  127,  83  AmD  401; 
Des  Moines  Branch  State  Bank  v. 
Van,  12  Iowa  623;  Chllds  v.   Heaton. 

II  Iowa  271;  Breckenrldge  v.  Brown, 
9  Iowa  398;  Drummond  v.  Stewart, 
8  Iowa  841;  Duncan  v.  Hobart,  8 
Iowa  337;  State  v.  Tllghman,  6  Iowa 
496:    Brady    v.    Malone,    4    Iowa    146. 

iCan. — Cook  v.  Larson,  47  Kan.  70, 
27  P  113;  Rice  v.  Hodge,  26  Kan.  164; 
Payne  v.  -  Kansas  City  First  Nat. 
Bank,  16  Kan.  147. 

Ky. — Crane  v.  Hall,  166  Ky.  827. 
178  SW  1096;  Cobb  v.  Curtis,  4  Lltt 
236;  Watts  v.  McKenney,  1  A.  K. 
Marsh.   560. 

Mass. — Blanchard  v.  Wild,  1  Mass. 
342.  « 

Miss. — Maury  v.  Hatches  'Commer- 
cial Bank,  ir  Miss.  41. 

Mo. — TunsUU  V.  Hamilton,  8  Mo. 
500;  Keltenbaugh  v.  St.  Louis,  etc., 
R.  Co.,  34  Mo.  A.  147. 

N.  Y. — Foster  v.  Central  Nat.  Bank, 
183  N.  Y.  379,  76  NE  338;  Jordan  v. 
Healey,  19  NYS  240,  22  NYClvProc 
157;  Jarvls  v.  Pelch,   14  AbbPr  46. 

Or. — Young  v.  Patton,  »  Or.  195. 

Pa.— Tassey  v.  Church,  4  Watts  A 
S.    141,  39  AmD   65. 

Tex. — Hogan  v.  Missouri,  etc,  R. 
Co.,  88  Tex.  679,  82  SW  1035;  Brown 
v.  Abilene  Nat.  Bank.  70  Tex.  760. 
8  SW  699;  Bergman  Produce  Co.  v. 
Browne.    (Civ.   A.)    141    SW   163. 

Va. — Stearns  v.  Richmond  Paper 
Mfg.  Co..  86  Va.  1084,  11  SE  1057. 

Wyo. — Kearney  Stone  Works  v. 
MnPherson,  6  Wyo.   178,   38   P  92(j.f> 

B7.  Ala.— Humes  v.  O'Bryan.'lM 
Ala.   64. 
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comprehensive  rule  can  be  laid  down  as  to  'what 
matters  will  constitute  good  ground  for  continu- 
ance. In  all  cases  this  must  largely  be  left  to  the 
discretion  of  the  court,  as  appears  in  each  particu- 
lar case  where  the  continuance  is  applied  for.^ 

[i  15]  B.  Paitimlar  Matters— 1.  Defect  of 
Pazties.  Where  all  the  parties  in  interest  are  not 
before  the  court  the  case  may  be  continued  to  bring 
them  in,^  unless  it  shall  appear  that  such  con- 
•  tinuance  can  serve  no  useful  purpose  or  is  asked 
merely  for  the  purpose  of  delay.  So^  where  the 
party  sought  to  be  brought  in  is  not  a  necessary 
party,*^  or  the  movant  has  been  guilty  of  unneces- 
sary delay,**  a  continuance  will  be  refused.  In 
a  case  against  several  defendants,  in  which  the 
judgment  must  be  against  all  or  none,  the  court 
will  grant  continuances  that  are  reasonably  neces- 
sary to  bring  in  such  of  the  defendants  as  have 
not  been  served  with  process.** 

[$  16]  8.  Appointment  of  Beceiver  for  Opposite 
Party.  The  fact  that  a  receiver  'has  been  appointed 
for  plaintiff  does  not  furnish  a  ground  on  which 
defendant  can  obtain  a  continuance.** 

[i  17]  3.  Insof&cient  Service  of  Process.  In 
the  absence  of  any  special  statutory  authorization, 
it  has  been  held  that,  where  service  of  process  is 
defective,  the  court  may  properly  allow  a  plaintiff 


further  time  to  x>erfeet  such  service,**  but  the  con- 
trary has  been  held  as  to  a  service  which  is  other- 
wise fatally  defective.**  In  some  states  the  statute 
provides  for  continuances  where  there  has  been  no 
personal  service  of  process,*'  or  where  service  was 
too  late  for  trial  at  the  term  or  on  the  day  named.** 
A  statute  which  provides  that,  where  there  is'  a 
return  of  "not  found"  as  to  any  of  the  defendants, 
such  return  shall  be  suggested  on  the  record,  and 
plaintiff  may  continue  the  cause  as  to  them  for 
another  summons  at  his  option  and  proceed  against 
the  other  defendants  who  were  properly  served, 
applies  only  where  the  liability  is  several,  or  joint 
and  several,  and  not  where  the  liability  is  joint 
only.**  Under  a  statute  decku^ng  that  persons 
jointly  or  severally  liable  on  the  same  instrument 
may  be  included  in  the  same  action,  at  plaintiff's 
op^on,  and  that,  where  summons  is  not  served  on 
all  the  defendants  when  they  are  severally  liable, 
plaintiffs  may  proceed  against  defendants  served, 
it  was  held  that  it  was  no  ground  for  continuing  a 
case  on  defendant 's  motion  that  no  service  of  sum- 
mons had  been  made,  or  attempted  to  be  made,  on 
some  of  the  defendants.^  Defendant  is  not  entitled 
to  a  continuance  in  all  cases  as  of  course,  on  ac- 
count of  defective  service  or  notice;*  and  the  trial 
court  does  not  err  in  denying  a  continuance  to  a 


Mass. — Craigle  v.  Mellen.  4  Mass. 
S87. 

Mo. — Colhoun  T.  Crawford.  60  Mo. 
4S8. 

Oh.— U.  S.  Li.  Ins.  Co.  V.  Wright, 
SS  Oh.  St.  5SS. 

Pa, — Schrimpton  v.  Bertolet,  16B 
Pa.  6S8,  28  A  776;  Friu  T.  Church, 
3  Phita.   286. 

Tex. — Texas,  etc.,  R.  Co.  v.  Gold- 
berg, 68  Tex.  686,  6  SW  824:  Payne 
V.  Cox,  13  Tex.  480:  Texas  Cent.  R. 
Co.  V.  Williams,  (Civ.  A.)  26  SW 
86«. 

Wis. — ^Lftvery  v.  Crooke.  62  Wis. 
612,  9  NW  699,  88  AraR  768;  Ballston 
Spa  Banlc  t.  Marine  Banic,  16  Wis. 
120. 

88.  Williams  v.  State.  92  Miss.  70, 
46  S  146.  16  AnnCas   1026. 

IHaeiraMi  of  oonrt  see  supra 
li    4-6. 

88.  Iowa. — Farmers'  Sav.  Banlc  v. 
Farmington  Independent  School 
Dlst.,  122  Iowa  99,  97  NW  988. 

La. — Il(erd  v.  Postlewhalte,  86  La. 
Ann.  236;  Babcocic  v.  Williams,  10 
La.    894. 

Mo.^^impson  v.  Watson,  16  Mo. 
A.  426  roverr  on  another  point  Sut- 
ton V.  Cole,  166  Mo.  206,  66  SW  10621. 

N.  J. — Magner  v.  Bayonne,  74  N. 
J.  L.  186,  64  A  993:  MacFall  v.  Dover, 
70  N.  J.  L.  618,   67  A  136. 

Tex. — Houston  Oil  Co.  v.  Davis, 
(Civ.  AJ   132  SW  808. 

Vt. — ^Beardsley  v.  Knight,  10  Vt 
186,   33   AmD  193. 

Eng. — Chameau  v.  Riley,  Coop. 
Ch.    336. 

[a]  Fstttlon  of  latsorvsntion. — It 
is  error  not  to  grant  a  delay  of  fif- 
teen minutes  before  dismissing  a 
suit  by  consent  of  the  parties  to 
enable  one  asserting  an  interest  In 
the  subject  matter  to  file  a  petition 
of  intervention,  subject  to  the  right 
of  either  original  party  to  cause  the 
dismissal  of  the  intervention  by 
proper  exception.  Ikerd  v.  Postle- 
whalte, 36  La.  Ann.  236. 

[b]  BaprsMatatlTsa  of  dMeaasd 
partBSTw— A  continuance  will  be 
granted  to  allow  the  representatives 
of  a  deceased  partner  in  the  flrm 
which  sues  to  be  made  parties,  even 
when  his  death  is  suggested  by  de- 
fendant's counsel  after  the  evidence 
is  closed  and  the  argument  begun. 
Babcock  v.  Williams,  10  La.  394. 

90.  Conn. — Southmayd  v.  Backus, 
3  Conn.    474.  , 

Ga. — Brown  v.  Hooks,  133  Oa,  346, 
61)   SE   780. 


R.  1. — Spencer  v.  Pierce,  6  R.  I. 
63. 

Tex. — Cabell  v.  Hamilton-Brown 
Shoe  Co.,  81  Tex.  104,  18  SW  811; 
Powell  V.  Haley,  28  "rex.  62;  Mor- 
timer V.  Jackson,  (Civ.  A.)  166  SW 
341;  Missouri,  etc.,  R.  Co.  v.  Tale. 
27  Tex.  Civ.  A.  10,  66  SW  67;  Ellis 
V.  Harrison.   (Civ.  A.)   62   SW  681. 

Wash. — National  Bank  of  Com- 
merce V.  Qalland,  14  Wash.  602,  46 
P  86. 

[a]  Bute  appltod.— (1)  The  fact 
that  one  of  two  or  more  partners  is 
not  made  a  party  to  the  suit  will 
not  necessitate  a  continuance  as  to 
that  one,  where  the  action  may  pro- 
ceed to  judgment  against  the  parties 
already  before  the  court.  South- 
mayd V.  Backus,  8  Conn.  474.  (2) 
In  an  action  of  trespcuia  to  try  title 
which  had  been  pending  for  Ave 
years,  it  was  held  that  a  continu- 
ance asked  by  defendant  to  make  his 
landlord    who    was    a    nonresident    a 

?arty  was  properly  refused,  as  de- 
endant  could  make  any  defense 
open  to  his  landlord.  Powell  v. 
Haley,  28  Tex.  62.  (3)  In  an  action 
on  an  Indemnity  bond  it  is  proper 
to  refuse  to  continue  the  cause  in 
order  to  enable  defendants  to  make 
the  principals  in  the  Indemnity  bond 
parties  defendant,  where  It  would 
be  impossible  to  obtain  service  on 
such  principals  because  they  are  non- 
residents and  no  binding  judgment 
could  be  rendered  against  them  by 
the  court.  Cabell  v.  Hamilton-Brown 
Shoe  Co.,  81  Tex.  104,  16  SW  811; 
Missouri,  etc.,  R.  Co.  v.  Yale,  27  Tex. 
Civ.    A.    10,    66    SW   67. 

91.  Temple  Klectrlc  Light  Co.  v. 
Halliburton,  (Tex.  Civ.  A.1  186  SW 
584-  Ellis  V.  Harrison,  (Tex.  Civ.  A.) 
62   SW  581. 

92.  Brady  v.  Cope,  (Tex.  Civ.  A.) 
187  SW  678;  Temple  Electric  Light 
Co.  V.  Halliburton,  (Tex.  Civ.  A.) 
136  SW  684;  Missouri,  etc.,  R.  Co.  v. 
Tale,   27   Tex.  Civ.  A.   10,   66   SW   67. 

93.  Davidson  V.  Bond.  12  111.  84; 
Root  T.  Dill,  38  Ind.  169;  Maury  v. 
Natchez  Commercial  Bank,  18  Miss. 
41;  Simpson  v.  Watson,  16  Mo.  A. 
426. 

TBsnffloiwit  sarvlcs  of  proosas  as 
rronnd  for  oontliinaaoe  see  infra 
f    17. 

94.  Rooney  v.  Southern  Bldg.,  etc., 
Assoc.,   119   Ga.   941.  47  SE  346. 

95.  Oliver  v.  Elberton,  124  Oa.  64. 
62  SE  16;  Atlanta,  etc..  > Air-Line  R. 
Co.    v.     Harrison.    76    Ga.     767     [foil 


Mitchell  V.  Southwestern,  etc.,  R. 
Co.,  76  Oa.  398);  Little  V.  Ingram. 
16   Ga.   194. 

[a]  Ulstalre  of  olsrk. — ^Where,  on 
a  motion  to  vacate  a  Judgment  for 
Illegality,  on  the  ground  that  process 
was  not  served  on  defendants,  plain- 
tllT  asked  a  continuance  and  offered 
to  prove  bv  defendants  that  they  In 
fact  intended  to  waive  process,  but 
did  not  do  so  through  a  mistake  of 
the  clerk  who  wrote  the  acknowl- 
edgment of  service  of  the  declara- 
tion, it  was  held  erroneous  to  refuse 
such  continuance.  Little  v.  Ingram, 
16  Oa.  194. 

98.  Johnson  v.  Bennington,  etc., 
R.  Co..  87  Vt.  619,   90  A  607. 

"In  the  absence  of  statutory  pro- 
vision the  court  has  no  authority  to 
continue  a  case  to  afford  an  oppor- 
tunity to  ooinplete  a  service  other- 
wise fatally  defective."  Johnson  ▼. 
Bennington,  etc,  R.  Co.,  87  Vt.  619. 
622,  90  A  607. 

97.  See  statutory  provisions;  and 
Southmayd  y.  Backus,  8  Conn.  474; 
Bell  V.  Dart.  64  III.  626;  Reynolds  v. 
Frances,  23  111.  62;  Sutton  v.  Hays.  7 
Blackf.  (Ind.)  648;  Smith  v.  Paige,  4 
Allen  (Mass.)  94;  Bullard  v.  Brackett. 
2  Pick.  (Mass.)  86;  Blanchard  v. 
Wild,  1  Mass.  842;  Kinsey  v.  Watspn. 
6  Mo.  209;  Donaldson  v.  Anderson.  6 
Mo.  480.  / 

[a]  Tn  Xowlstaaa,  according  to  the 
construction  of  the  code,  an  inter- 
vener is  entitled  to  the  delay  neces- 
sary for  service  of  citation  and  put- 
ting the  intervention  at  issue.  San- 
del  V.  Douglas,  25  La.  Ann.  664;  Tay- 
lor V.  Boedlcker,  22  La.  Ann.  79; 
Perkins  v.  Perkins,   20  La.  Ann.    267. 

98.  See  statutory  provisions;  and 
Mechanics'  Sav.  Inst.  v.  GIvens,  82 
111.  157;  Evans  v.  Gill,  26  III.  lit; 
Albertson  v.  Williams,  23  Ind.  612; 
Sumner  v.  Coleman,  20  Ind.  486; 
Michigan  Southern,  etc.,  R.  Co.  v. 
Shannon,  13  Ind.   171. 

99.  Erwin  v.  Scotten,  40  Ind.  S89. 
Compare  Sutton  v.  Hays,  7  Blackf. 
(Ind.)  643  (holding  that,  where,  in 
an  action  of  trespass  against  three 
defendants  jointly,  if  the  writ  is 
returned  "not  found"  as  to  one. 
plaintiff  Is  entitled  to  a  continuance 
in  order  that  the  process  may,  be 
served  on  the  absent  defendant). 

1.  Lux  V.  McLeod,  19  Colo.  466, 
36  P  246. 

9.  Kelly  v.  Mason.  4  Ind.  618; 
Des  Moines  Branch  State  Bank  v. 
Van,   12   Iowa  623. 


For  later  eaaaa,  dsvelopments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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plaintiff  or  a  cross  petitioner  to  complete  service 
of  process  on  certain  defendants,  where  the  movant 
has  not  used  dae  diligence  to  obtain  or  to  complete 
service.' 

[i  18]  4.  Dday  in  Filing  Pleadings.  Delay  in 
filing  pleadings,  in  almost  every  instance,  operates 
as  a  sniprise  to  the  opposite  party,  and  on  snch 
ground  a  continuance  will  usually  be  granted.'  A 
party  is  expected  to  prepare  his  pleadings  before 
the  trial  of  the  canse,  and,  where  at  a  late  period 
new  pleadings  are  introduced  into  the  action,  he 
mast  be  prepared  to  grant  his  adversary  additional 
time  to  meet  the  changed  conditions.'  The  ques- 
tion whether  the  delay  in  filing  pleadings  has 
operated  as  such  a  suTprise  as  to  defeat  a  party's 
right  of  preparation  is  one  within  the  discretion  of 
the  court,'  the  determination  of  which  is  to  be 
arrived  at  in  view  of  the  diligence  employed  and 
the  means  at  hand,  whereby  an  alleged  surprise 
might  have  been  avoided.^  In  all  snch  cases,  how- 
ever, to. authorize  the  allowance  of  a  continuance, 
the  delayed  pleadings  must  be  substantially  new 


[a]  mnatiatloaB. — (1)  Under  a 
rule  of  court  providing  that  an  ap- 
pearance to  object  to  the  substance 
or  service  of  the  notice  shall  render 
any  further  notice  unnecessary,  but 
may  entitle  defendant  to  a  continu- 
ance if  It  shall  appear  to  the  court 
that  he  has  not  had  the  full  timely 
notice  required,  of  the  substantial 
cause  of  action  stated  in  the  petition, 
parties  who  have  appeared  in  an- 
swer to  the  deficient  notice  are  not 
entitled  to  a  continuance  as  of  course, 
if  tbey  are  notified  of  the  cause  of 
action.  If  the  defect  relates  only 
to  the  time  of  appearance,  ^ound 
for  continuance  must  be  shown.  Des 
Moines  Branch  State  Bank  v.  Van, 
12  Iowa  623.  (2)  A  defendant  who 
sets  up  no  valid  defense,  and  who 
makes  no  showing  that  be  is  un- 
prepared for  trial,  is  not  entitled  to 
a  continuance  merely  because  sum- 
mons was  served  by  leaving  a  copy 
at  his  residence  in  nis  absence,  and 
because  he  received  no  notice  of  the 
suit  until  the  day  before  the  com- 
mencement of  the  term,  Kelly  v. 
Mason,  4  Ind.   618. 

S.  Hayfield  v.  Miles,  266  111.  186, 
107  NB  152;  Patterson  v.  Walker, 
(Tex.  Civ.  A.)  135  SW  612. 

4.    Ga. — Simon  v.  Myers,  C8  Oa.  74. 

III. — Jefferson  v.  Alexander,  84  111. 
278;  Stratton  v.  Henderson,  26  111. 
68;  Hawthorn  v.  Cooper,  22  III.  22B; 
Coffeen  Coal,  etc.,  Co.  v.  Kaubrick, 
5C  III.  A.  591;  Coffeen  Coal,  etc.,  Co. 
V.   Barry.   66  111.   A.,  687. 

Iowa. — Searles  v.  Lux,  86  Iowa  61, 
62  NW  327. 

Mo. — Bunding  v.  Blumenthous.  8 
Ho.   695. 

Pa. — ^Rankin  v.  Cooper,  1  Browne 
253. 

Tex. — Qrlmes  v.  Watkins,  69  Tex. 
1*3. 

[a]  TtUng  at  trial.  In  one  case 
the  attorney  for  defendant  objected 
to  the  Jury  being  sworn  on  the 
ground  that  issue  was  not  properly 
joined.  It  was  an  action  of  as- 
sumpsit; defendant  had  pleaded  "non 
assumpsit  and  payment  and  a  re- 
lease" to  which  plaintiff  had  replied 
"non  solvit."  The  attorney  for  plain- 
tiff answered  that  he  would  reply  In- 
Btanter,  "non  est  factum"  to  the  plea 
of  release,  which  being  done,  defend- 
ant made  affidavit  that  he  was  taken 
by  surprise,  and  the  court  ordered 
the  case  continued.  Rankin  v. 
Cooper,    I    Browne    (Pa.)    263. 

[b}  Sealal  of  ttemlsea  aeoonat,— 
The  filing,  on  the  eve  of  trial,  of  an 
affidavit  denying  an  itemized  account 
filed  by  the  adverse  party,  which 
operates  as  a  surprise  and  renders 
necessary  additional  evidence,  affords 
ground  for  a  continuance.  Grimes 
Y.  Watkins.  69  Tex.  133. 

AsMBdment  of  ploadtB(a  aa  gnmna 
for  coatlaaanoa  sge  infra  |{  91-103. 


Baiprlse    at    trial 
Infra   |l    104-110. 

Withdrawal  of  pleadtag  aad  nib- 
stltntloB  of  aaother  as  entltllag  ad- 
▼eras  oaxty  to  coatianaaos  see  infra 
I   91. 

B.  Veatch  v.  Harbaugh,  28  F.  Cas. 
No.  16,906,  1  Oanch  C.  C.  402;  Crew 
V.  Newland,  3  T.  B.  Mon.  (Ky.)  136; 
Halhead  v.  Ross,  1  Dall.  (Pa.)  406, 
1  li.  ed.  197 


and  unexpected,'  and  of  such  a  character  that  they 
affect  the  issues  of  the  action.  When  a'  writ  of 
inquiry  is  set  aside  by  defendant,  plaintiff  may 
have  the  cause  continued  at  defendant's  cost.* 
A  continuance  will  not  be  granted  because  no  dec- 
laration is  filed  in  a  case  that  is  at  issue.^"  But 
where,  at  the  last  calling  of  a  cause  for  trial,  the 
issue  is  not  made  up  and  no  rule  to  plead  has  been 
laid,  the  court  will  continue  the  cause  at  the  re- 
quest of  defendant,  although  it  is  the  fifth  term 
after  the  appearance  term.*^  In  some  sttttes,  where 
it  is  provided  by  statute  that  defendants  in  default 
may  file  an  answer  at  any  time  before  final  decree, 
it  is  also  expressly  provided  that,  on  the  filing  of 
the  answer,  the  cause  shall  not  be  cc^ntinued  unless 
good  cause  is  shown." 

[$19]  5.  Overmling  of  Motions  or  Demnxrers." 
While,  on  the  overruling  of  a  demurrer  interposed 
by  defendants,  they  should  be  given  a  reasonable  op- 
portunity to  tender  an  answer  during  the  term,  they 
are  not  entitled,  as  a  matter  of  right,  to  a  con- 
tinuance for  the  term,"    The  overruling  of  a  mo- 

generally 


of 


[a]  miag  after  Indgmsnt  for  want 
proper    plea    anlfAt    have 


besa 

^Where    defendant    has    been 

at  one  term  in  such  default  in  plead- 
ing that  plaintiff  might  have  taken 
judgment  for  want  of  proper  plea, 
and  defendant  at  a  subsequent  term 
flies  a  proper  plea,  plaintiff  may 
have  a  continuance  for  that  cause 
only.  Crew  v.  Newland,  3  T.  B.  Mon. 
(Ky.)  136. 

[b]  Sale  for  trial  or  bob  proas«- 
nltoz, — ^Where  defendant,  after  pro- 
curing a  rule  for  trial  or.  non  proseq- 
uitur at  a  certain  day,  before  that 
day  files  a  new  plea,  plaintiff  will  be 
entitled  to  a  continuance  notwith- 
standing the  rule.  Halhead  v.  Ross, 
1  Dall.    (Pa.)  406,  1  Lu  ed.  197. 

8.  Williams  v.  Niagara  F.  Int.  Co., 
60  Iowa  661. 

7.   See  cases  infra  this  note. 

[a]  ASklair  for  oopy  or  more 
specUo  statesMat  of  aooooat  or  ia- 
simmeat  sued  oa<— (1)  A  statute  al- 
lowing service  by  defendant  on  plain- 
tiff of  demand  to  serve  on  defendant 
copies  of  all  writings  on  which  the 
declaration  is  founded  comprehends 
actions  on  contract  only,  and  not  ac- 
tions of  ejectment:  consequently  the 
failure  of  plaintMt  to  respond  to  a 
demand  given  in  such  an  action  is  no 
ground  for  a  continuance.  Cop- 
perthwalt  v.  McCord,  6  F.  Cas.  No. 
3,216,  2  McLean  143.  (2)  Where 
plaintiff  files  with  his  declaration, 
ten  days  before  the  commencement 
of  the  term,  a  copy  of  the  account 
sued  on,  containing  the  item,  "To 
goods,  wares  and  merchandise  sold 
and  delivered,  31,000,"  if  defendant 
desires  a  more  specific  statem,ent 
of  account,  he  should  move  for  such 
a  statement,  and  a  motion  for  a  con- 
tinuance on  the  ground  that  no  cppy 
of  the  account  sued  on  was  filed  is 
properly  overruled.  Chicago  Stamp- 
ing Co.  v.  Mechanical  Rubber  Co.,  83 
111.  A.  230,  232.  (3)  Likewise,  under 
Mills  Code  Annot.  |  63,  providing 
that  a  party  suing  on  account  shall, 
on  demand,  file  a  copy,  or  be  pre- 
cluded from  giving  evidence,  and 
that  the  court  may  order  a  further 
account  filed  when  that  first  filed  is 
defective,  the  overruling  of  a  motion 
for  continuance  for  failure  to  file  a 
further  account  as  ordered  by  the 
court  is  not  an  abuse  of  discretion 
where  there  is  no  showing  that  the 


failure  made  it  impossible  to  prepare 
for  trial,  and  no  effort  was  made 
to  exclude  evidence  in  support  of  the 
account  filed.  Banker  Mln.,  etc..  Co. 
v.  Muman,  20  Colo.  A.  364,  78  P 
1071. 

8.  Meredith  v.  Lackey.  14  Ind.  629; 
Pine  Mountain  Iron,  etc.,  Co.  v.  Rice, 
32  SW  473,  17  KyL  1012;  Gulf,  etc., 
R.  Co.  V.  Schneider,  (Tex.  Civ.  A.)  28 
SW  260. 

[a]  Plea  ia  reeoBveatioa. — In  an 
action  to  restrain  the  enforcement  of 
a  judgment,  where  defendant  answers 
and  pleads  in  reconvention  the  cause 
of  action  on  which  the  judgment  was 
rendered,  and  the  case  Is  called  for 
trial  within  a  few  minutes  after  such 
plea  is  filed,  plaintiff  is  entitled  to  a 
continuance  to  prepare  a  defense  to 
the  cross  action.  Gulf,  etc.,  R.  Co.  v. 
Schneider,   (Tex.  CIV.  A.)  28  SW  260. 

[b]  Settlac  np  aaw  daautaO.— 
After  a  continuance,  and  in  vacation, 
plaintiff  amended  by  bringing  in  a 
new  defendant.  The  latter  answered 
setting  up  a  new  demarid  against  the 
original  defendant.  It  was  held  that 
the  original  defendant  was  entitled 
to  a  reasonable  continuance  to 
answer  that  demand,  the  pleading 
setting  it  up  being  in  the  nature  of 
a  complaint.  Meredith  v.  Lackey,  11 
Ind.   629. 

Cc]  Wliere  a  re^r  ia  merely  a 
rsltaratios  of  the  auacatioaa  of  a 
former  reply,  to  which  there  has  been 
a  rejoinder,  the  facts  that  the  last 
reply  and  defendant's  rejoinder  were 
filed  only  a  short  time  before  the 
trial,  and  that  defendant  had  no 
notice  of  such  reply  do  not  entitle 
defendant  to  a  continuance.  Pine 
Mountain  Iron,  etc.,  Co.  v.  Rice,  32 
SW  473,  17  KyL  1012. 

9.  Beck  V.  Jones.  3  F.  Cas.  No. 
1.20S,  1  Cranch  C.  C.  347;  McCuUoch 
V.  Debutts,  16  P.  Cas.  No.  8,736,  1 
Cranch  C.  C.  286.  And  see  Wise  v. 
Groverman,  30  P.  Cas.  No.  17,910,  1 
Cranch  C.  C.  418  (holding  that,  where, 
after  a  plea  of  nil  debet  by  the  ap- 
pearance bail,  the  principal  comes  in 
and  gives  special  bail  and  pleads  the 
same  plea,  plaintiff  is  entitled  to  a 
continuance  of  course,  as  on  setting 
aside  a  writ  of  inquiry). 

10.  Wenn  v.  Adams,  8  Dall.  (Pa.) 
166.  1  L.  ed.  329;  Goodwin  v.  White, 
1  Browne   (Pa.)   272. 

11.  Morgan  v.  Voss,  17  F.  Caa.  No. 
9.811,  1  Cranch  C.  C.  109. 

la.  Waggy  V.  Waggy,  (W.  Va)  87 
SE  178. 

13.  Wliather  eoatiaaaBea  allows 
able  OB  gronad  of  attrprlM: 

Where  amended  petition  filed  after 
demurrer  sustained  to  original 
petition  see  Infra  |  91  note  90  [a]. 

Where  demurrer  to  plea  withdrawn 
and  replication  filed  see  infra  |  91. 

14.  See  Baird  v.  Prewltt,  168  Kv. 
793,   166  SW  771    (holding,  however. 
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tion  to  quash  the  citation  is  no  gronnd  for  s 
continuance.*'    • 

[$20]  6.  Loss  or  Absence  of  Papers.  The  loss 
or  destruction  of  papers  in  the  case,  or  their  ab- 
sence from  the  jSles,  is  a  good  gpround  for  continu- 
ance where  there  has  been  no  fault  or  negligence 
on  the  part  of  the  applicant;^*  but  their  absence  or 
loss  is  not  a  ground  for  continuance  when  occa- 
sioned by  the  fault  of  the  applicant."  Where  lost 
pleadings  can  promptly  and  correctly  be  supplied 
under  the  eye  of  the  court,  the  court  may  order  that 
to  be  done  instead  of  directing  a  continuance.'^  Con- 
sequently a  motion  to  continue  a  case  on  the  ground 
that  the  original  pleadings  were  lost  is  propetly 
denied,  where  the  court  ordered  that  the  record  of 
the  original  papers  might  be  used  on  the  trial  in 
all  respects  as  the  original.*^  The  miscarriage  of 
the  mail  in  the  transmission  of  papers  to  the  clerk 
is  no  ground  for  continuing  a  cause,  unless  shown 
to  be  from  providential  cause." 

[$  21]  7.  Failure  to  File  Secnrity  for  Costs." 
The  mere  failure  to  give  security  for  costs  before 
the  commencement  of  the  suit  or  before  the  call- 
ing of  the  cause  does  not  of  itself  furnish  any 
gronnd  for  continuance.*^  In  order  that  an  applica- 
tion on  such  ground  may  receive  consideration  it 
must  be'  made  to  appear  that  defendant  was  unpre- 
pared or  less  prepared  to  make  his  defense  in  con- 
sequence of  there  being  no  previous  security  for 
costs.**  It  is  the  duty  of  defendant  to  demand 
security,  if  he  so  desires;  and  if  no  such  security 
is  demanded  within  a  reasonable  time,  it  is  no 
ground  for  continuance  that  such  security  is  not 


given  when  the  case  is  called^* 

Failure  to'  give  security  after  order.  Where  a 
plaintifE  is  ordered  to  give  security  for  costs,  and 
fails  so  to  do  until  the  next  term,  defendant  at  that 
term  is  entitled  to  a  continuance.*° 

[$22]  8.  Absence,  Incompetency,  or  Disauali- 
flcation  of  Jurors.  The  incompetency  of  a  juror 
may  be  the  cause  of  a  continuance,**  and  especially 
is  this  true  where  the  general  panel  has  been  dis- 
charged;*^ but  where  another  juror  may  be  sub- 
stituted the  motion  should  be  denied.**  Where  a 
juror  is  called  as  a  witness,  but,  with  the  consent 
of  the  parties,  the  trial  proceeds  before  eleven 
jurors,  it  is  proper  to  refuse  a  continuance.**  A 
party  entitled  to  a  jury  trial  has  a  right  to  a  con- 
tinuance until  a  jury  shall  be  in  attendance;**  but 
this  right  may  be  waived." 

The  sudden  illoess  of  a  juror,  after  the  jury  have 
retired,  is  sufficient  ground  for  the  discharge  of 
the  jury,  and  the  continuance  of  the  cause  to  the 
next  term.** 

[J  23]  9.  Prejudice.  Prejudice  on  the  part  of. 
the  judge**  or  jury**  has  never  been  considered  a 
ground  of  continuance;  nor  will  a  continuance  foe 
granted  because  a  report  of  the  recent  irial  of 
another  cause  depending  on  the  same  facts  and 
principles  has  been  published  in  a  newspaper.** 
Nor  is  public  excitement  or  prejudice  ordinarily 
deemed  snfScient  ground  for  a  continuance  where 
the  statute  authorizes  a  party  to  ascertain  the  state 
of  mind  of  a  juror  by  examining  him  preliminary 
to  challenge."  But,  of  course,  the  propriety  of 
granting  a  continuance  on  this  ground  is  neces- 


that  as  the  record  does  not  show  that 
any  answer  was  tendered,  the  action 
of  the  court  In  overruling  a  motion 
for  a  continuance  Is  proper  on  the 
face  of  the  record). 

15.  Western  Oottaga  Piano,  etc.. 
Co.  v.  Anderson,  97  Tex.  432.  79  SW 
516  [rev  (Civ.  A.)  76  SW  946]. 

le^  SuKgett  V.  Commonwealth 
Bank,  8  l)ana  (Ky.)  201;  House  ▼. 
Greathouse,  10  KyL  817;  Tucker  v. 
Peebles.   10  La.   403. 

[a]  Dooninant*  ajutexad  to  p*- 
tttlon. — Where  plaintiff  falls  to  pro- 
duce, on  a  day  ordered,  certain  docu- 
ments annexed  orljrlnally  to  the  pe- 
tition, and  his  attorney  swears  that 
they  are  lost  and  that  steps  have 
been  taken  to  prove  their  contents, 
and  there  Is  no  presumption  that  the 
documents  have  been  withdrawn  by 
plaintiff,  the  suit  ^ould  not  be  dis- 
missed, but  a  continuance  granted. 
Tucker  v.  Peebles,  10  l^a.  403. 

ab]  DsstraotlOB  of  papers^— 
ere,  because  of  the  destruction  of 
papers,  defendant  has  been  unable 
to  ascertain  the  precise  nature  of 
the  suit,  he  Is  entitled  to  a  continu- 
ance. Suggett  v.  State  Bank,  8 
Dana  (Ky.)   201. 

17.  Jones  v.  Vines,  69  Ga.  491; 
Wright  v.  Clark,  2  Greene  (Iowa)  86; 
Slsk  V.  American  Cent.  F.  Ins.  Co., 
95  Mo.  A.  696.  69  SW  687;  Baker  v. 
Johnson,  16  Tex.  183. 

[a]  Papers  charvsa  to  appUosnt. 
— ^Whero  the  original  papers  In  the 
case.  Including  the  deposition  of  a 
witness,  were  lost  and  stood  charged 
In  the  clerk's  receipt  book  to  the  at- 
torney of  defendant,  who  In  open 
court  disavowed  all  knowledge  of 
them  and  declared  his  belief  that 
they  were  returned  to  the  clerk,  and 
defendant  made  application  for  a 
continuance  in  order  to  retake  the 
deposition  of  said  witness,  w^lch  ap- 
plication was  refused,  it  was  held 
that  the  court  below  might  well  re- 
fuse it.  since  the  party  making  the 
application  ought  to  satisfy  the  court 
that  the  necessity  for  It  had  not  been 
occasioned  by  his  fault.  Baker  v. 
Johnson.  16  Tex.  183. 


[b]  Withdrawal  of  plaa^— It  is  no 
ground  for  continuance  that  defend- 
ant's    attorney     lias    withdrawn    his 


ilea  from  the  clerk's  office  and  has 

pre  pi 
establish  a  copy  because  he  has  for- 


lost  it,  and  that  he  is  not  prepared  to 


gotten  the  defense  .and  because  his 
client  is  absent.  In  such  case  the 
court  might  have  properly  granted 
reasonable  time,  but  there  is  no 
ground  tor  a  continuance.  Jones  v. 
Vines,  69  Ga.  491. 

18.  Gregory  v.  Meister.  141  Ky.  54, 
132  SW  399. 

19.  Birmingham  R.,  etc.,  Co.  v. 
Moore.  148  Ala.  116,  42  S  1014: 
Gregory  v.  Meister,  141  Ky.  64,  182 
S^7  399. 

ao.    Shackelford  v.  Hays,  3  Ga.  415. 

SI.  Tailnre  to  give  seonrlty  for 
costs  la  gmaral  see  Cost's  [11  Cyc 
186]. 

as.  Hawkins  v.  Wlllbank,  11  F. 
Cas.  No.  6.247,  4  Wash.  C.  C.  885; 
Cox  V.  Hunt,  1  Blackf.  (Ind.)  146; 
Smith  V.  Snoddy,  2  A.  K.  Marsh. 
(Ky.)  882;  Clarke  v.  Rutledge,  2  A. 
K.  Marsh.  (Ky.)  381;  Christ  v. 
Mark,  3  Bibb  (Ky.)  296;  Cox  v.  Fen- 
wlck,  3  Bibb  (Ky.)  183;  Qrahame  v. 
Douglas,  Wright  (Oh.'  """ 


3h.)  738. 

t,  1  Blackf.   (Ind.) 


33.     Cox  V.  Hunt, 
146;    Cox   V.   Fenwlck,    3    Bibb    (Ky.) 
183;     Graham    v.     Douglas,     Wright 
(Oh.)  788. 

94.  Hawkins  v.  Wlllbank,  11  F. 
Cas.  No.  6,247,  4  Wash.  C,  C.  286. 

as.  Jacobs  v.  Sale,  Gilm.  (21  Va.) 
123, 

S&  Toung  T.  Alexandria  Mar.  Ins. 
Co.,  30  F.  Cas.  No.  18.164,  1  Cranch 
C.  C.  666;  Fisher  v.  Philadelphia.  4 
Brewst.    (Pa.)    896. 

mjadloa  on  part  of  Janr  as  vtoobA 
for  oontliiBSiios  see  infra  {  23. 

87.  Fisher  v.  Philadelphia,  4 
Brewst.   (Pa.)   396. 

88.  Hook  V.  Stovall.  26  Ga.  704. 

89.  Walker  v.  Dickey,  44  Tex.  Civ. 
A.    110,   98   SW  668. 

30.  Smith  V.  Redmond,  141  Iowa 
lOB,   119  NW  271. 

[a]  Thus,  where  a  cause  was  as- 
signed for  trial  at  a  subsequent  term, 
and  defendant  was  entitled  to  a  Jury 


trial,  and  no  jury  had  been  sum- 
moned to  appear  at  that  term  until 
a  day  later  than  the  one  set  for  trial, 
it  was  error  to  refuse  a  continuance 
until  a  Jury  should  be  In  attendance. 
Smith  V.  Redmond,  141  Iowa  106,  -119 
NW  271. 

31.  Rice  V.  Dewberry.  (Tex.  Civ. 
A.)  93  SW  716  (waiver  by  announc- 
ing ready  for  trial  with  knowledge 
that  a  portion  of  the  regular  Jury 
for  the  week  had  been  excused  by 
the  court  until  the  next  day,  and 
were  not  then  In  attendance  on  the 
court). 

WalTsr  of  rtglit  to  oontlBiwses  la. 
trsaam  see   Infra   {    156. 

33.  Young  V.  Alexandria  Mar.  Ins. 
Co,.  3D  F.  (&8.  No.  18,164,  I  Oanch 
C.  C.  566. 

33.  Simons  V.  .  Sheftall,  R.  M. 
Charlt.  (Ga.)  90.  See  also  Norton  v. 
Lllley,  210  Mass.  214,  216,  96  NB  351 
(hplding  that  a  continuance  of  the 
cause,  when  a  demurrer  came  on  for 
argument,  on  the  ground  that  the 
Judge  was  disqualified.  In  that  he  was 
a  member  of  a  bar  association,  that 
bar  associations  constitute  a  "per- 
fect labor  union  or  law  trust,"  which 
controls  every  department  of  the 
government  and  selects  all  Judges, 
and  Judges  protect  attorneys  In  com- 
mitting frauds  and  robbing  laymen, 
and  that  the  Justices  of  the  particu- 
lar court  shared  the  hostility  of  their 
brother  attorneys  against  plaintitTs 
next  friend,  who  appeared  per  se, 
was  properly  refused). 

34.  Palmer  v.  Bogan,  26  S.  C  L. 
62. 

35.  Hurst  V.  Wlckerly.  12  F.  Cas. 
No.  6.940,  1  Wash.  C.  C.  276. 

msoondnot  of  ooussl  in  osnslny 
pnblloatlon  of  aeooimt  of  txlal  see 
infra  }  111. 

381  Courier-Journal  Co.  v.  Sallee. 
104  Ky.  335,  47  SW  226.  20  Kyi,  634 
(holding  that  It  was  no  abuse  of  dis- 
cretion to  refuse  a  continuance  asked 
by  defendant  corporation,  the  pub- 
lisher of  a  newspaper,  on  the  ground 
that  prejudice  existed  against  it  by 
a  large  class  of  citliens  because  of 


For  later  cases,  developments  and  diangss  in  th»  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sarily  relegated  to  the  discretion  of  the  trial 
jadge."' 

[^24]  10.  Absence  or  HIiubs  of  Court  Stenog- 
rapher. A  Continuance  should  not  be  granted 
merely  because  the  court  Ertenographer  is  "unwril," 
and  there  is  no  one  else  capable  of  taking  his 
place.'* 

[$  25]  11.  Want  of  Preparation— a.  In  Oen- 
eral.  While  want  of  preparation,  when  presented 
in  connection  with  a  reasonable  excuse,  will  some- 
times be  considered  a  good  ground  of  continuance,^ 

Its  attitude  during  a  recent  political 
campaign). 

37.  Courier-Journal  Co.  v.  Sallee, 
104  Ky.  336.  47  SW  226,  20  KyL,  634. 

38.  Callahan  v.  BlUat.  68  Mo.  A. 
435. 

39.  U.  S. — ^Dade  v.  Young,  6  F. 
Cas.  No.  3,634,  1  Cranch  C.  C.  123; 
Palmer  v.  U.  S..  18  F.  Cas.  No.  10.696, 
Uollm.  'La.ad  Cas.  816. 

CaL — Turner  v.  Morrison,  11  Cal. 
21. 

Ga. — Georgia  Northern  R.  Co.  v. 
Tifton.  etc.,  R.  Co.,  108  Qa.  784,  83 
SB  643. 

111. — Centralia  v.  Ayres,  133  IlL  A, 
290. 

Iowa. — ^Blythe  v.  BIythe,  26  Iowa 
266. 

Ky. — Commonwealth  Land,  eta,  Co. 
V.  domett,  80  SW  1167.  26  KyL  177: 
Branson  v.  Bversole,  80  SW  1126,  26 


yet  in  order  to  entitle  himself  to  relief  for  snob 
cause  the  applicant  must  show  some  precise  l^al>  or 
strong  equitable  reason.^  As  a  general  rule  appli- 
cations based  on  this  ground  will  be  refused,"  espe- 
cially where  the  want  of  preparation  is  oonpled 
with  (inexcusable  ignorance^  or  n^ligenoe  on  the 
part  of  the  party  seeking  relief.** 

Diligence.  A  party  cannot  obtain  a  continuance 
on  the  ground  that  he  is  not  ready  to  proceed  with 
the  trial  unless  he  has  exercised  reasonable  dili- 
gence in  every  direction  in  which  he  claims  to  M' 


KyL  200;  Rickets  v.  Hamilton,  29 
SW  736,  16  KyL  762;  Allen  v.  Pol- 
lad.  22  SW  436.  16  KyL  62. 

Pa. — Comogg  V.  Abraham,  1  Teates 

Tex. — Security  Mut.  L.  Ins.  Co.  v. 
Calvert,  (Civ.  A.)  76  SW  912;  Gulf, 
etc.  R.  Co.  V.  Schneider,  (Civ.  A.)  28 
SW  260. 

Va. — New  York  L.  Ins.  Co.  v.  Davis, 
94  Va.  427.  26  SE  941. 

[a]  AppolAtnunt  of  naxdlaa  ad 
UtmL— where  the  court  has  but  just 
appointed  a  guardian  ad  litem,  it  Is 
a  proper  exercise  of  judicial  discre- 
tion to  continue  the  cause  in  order 
to  afford  an  opportunity  for  that 
preparation  necessary  to  a  fair  trial 
of  the  cause.  Blytbe  v.  BIythe,  26 
Iowa  266. 

[bl  DeolarAtlon  of  aATerBsnr'— 
Where  a  party  has  not  prepared  for 
trial  because,  from  the  declarations 
of  bis  adversary,  he  expected  a  com- 
promise, the  court  will  not  order  on 
a.  trial.  Cornogg  v.  Abraham,  1 
Teates  (Pa.)  18.  But  see  infra,  note 
40  [b]. 

[c]  Bo  opoortaBlty  for  orosi-«s- 
aanlnatton.— If  a  party  has  had  no 
opportunity  to  cross-examine  a  wit- 
ness against  him  whose  deposition  Is 
taken  under  the  act  of  congress  the 
court  will  continue  the  cause.  Dade 
▼.  Young,  6  F.  Cas.  No.  3,534,  1 
Oanch  C.  C.  123. 

[d]  BeoessitT  of  rarrey;  fllneii 
of  Murreyor.— Where,  on  a  bill  to 
quiet  title,  the  court,  at  defendant's 
request,  ordered  a  survey,  but  it  was 
not  made  because  of  the  illness  of 
the  surveyor,  and  defendant,  for  lack 
of  it,  did  not  prepare  his  case  for 
trial.  It  was  error  to  refuse  his  mo- 
tion for  continuance.  Branson  v. 
Everaole,  80  SW  1126.  26  KvL  200. 

40.  TJ.  S. — Hammond  v.  Haws,  11 
F.  Cas.  No.  6.002,  Wall.  Sr.  1. 

Cal. — Tiffin  V.  Chimminga,  144  CaJ. 
812,  78  P  23:  Peo.  v.  Colfins,  76  Cal. 
411,  17  P  430;  Musgrove  v.  Perkins, 
9  Cal.  211. 

Colo. — Banker  Mln..  etc..  Co.  v. 
Muman.   20   Colo.   A.   864.  78   P  1071. 

Ga. — Bailey  v.  Wilner,  107  Ga.  364, 
33  SE  434;  Burchard  v.  Boyce,  21  Ga. 
«;  Deen  v.  Wheeler.  7  Ga.  A.  607,  67 
SB  212 

ni.— Dunn  V.   Peo..  109  111.   636. 

Ind. — Smith  v.  State,  133  Ind.  146, 
31  NE  807. 

Iowa. — State  v.  Stegner,  72.  Iowa 
13.  33  NW  840:  WInklemans  v.  Des 
Moines  Northwestern  R.  Co.,  62  Iowa 
11.  17  NW  82:  Brotherton  v.  Brother- 
ton.  41  Iowa  112;  Rice  v.  Melendy. 
36  Iowa  186. 


Kan. — Clark  v.  BlUthorpe,  7  Kan. 
A.   337,  61  P  940. 

Ky. — Preston  v.  Palntsville,  168 
Ky.  700,  166  SW  188;  Higglns  v.  Qose, 
144  Ky.  123,  137  SW  1088;  Coving- 
ton v.  Bostwicb,  82  SW  569,  26  KyL 
780;  Shipp  V.  Gale,  Hard.  224;  Rick- 
etU  V.  Hamilton,  16  KyL  351. 

Nebr. — Palmer  v.  Caywood,  84 
Nebr.  372,  89  NW  1034. 

Va. — Radford  v.  Fowlkes,  86  Va. 
820,  8  SE  817;  Hogshead  v.  Baylor, 
16  Gratt.  (67  Ya.)  99. 

[a]  OompUoatloii  of  oanaes*^ 
Where  the  matters  involved  in  a 
chancery  cause  are  complicated  and 
Important,  and  owing  to  the  sickness 
of  a  party  and  of  her  agent  who  has 
had  control  of  her  Interests,  she  has 
been  unable  to  prepare  for  trial,  and 
since  the  preceding  term,  owing  to 
the  prevalence  of  smallpox  in  the 
vicinity,  and  the  sickness  of  her 
counsel  and  witnesses,  she  could  not 
procure  the  necessaiy  depositions,  a 
continuance  should  be  granted  her, 
although  the  cause  was  continued  on 
her  motion  at  the  last  term.  Rad- 
ford V.  Fowlkes,  86  Va.  820,  8  SB 
817. 

[b]  OCer  of  compromlss,  Under 
Civ.  Code  Preu:t.  9  636,  providing  that 
an  offer  of  compromise  shall  not  be 
cause  for  a  continuance  or  postpone- 
ment of  a  trial,  the  mere  fact  that 
plaintiff,  because  relying  on  an  as- 
surance   that    defendant   would    com- 

firomise.  failed  to  -prepare  her  case, 
8  not  sufficient  ground  to  sustain  a 
motion  to  set  aside  an  order  sub- 
mitting the  case.  Hlggins  v.  Gose, 
144  Ky.  123.  137  SW  1038. 

(cl  Vaaatlolpated  i^eed  la  form- 
ing unies. — ^Where  the  issues  In  an 
action  are  regularly  made  up,  a  party 
thereto  will  not  be  granted  a.  con- 
tinuance, as  a  matter  of  right,  on  the 
ground  that  the  Issues  were  formed 
sooner  than  he  anticipated.  Palmer 
v.  Caywood,  64  Nebr.  372,  89  NW 
1034, 

[d]  OhlMge  of  venue,— The  neg- 
lect of  a  party  to  prepare  for  trial 
because  of  the  issuance  of  an  order 
for  a  change  of  venue  is  no  ground 
for  a  continuance,  where  the  order 
was  not  flied  in  time  so  as  to  re- 
move the  cause.  Shipp  v.  Gale,  Hard. 
(Ky.)   224.     ^    I 

[e]  Poverty  does  .not  excuse  a 
total  neglect  of  diligence.  Brother- 
ton  V.  Brotherton.  41  Iowa  112. 

[f]  Bnzprlse  and  inoonvealeBoe*— 
Surprise  of  one  of  the  counsel  of  the 
defendant  and  personal  Inconvenience 
are  no  grounds  for  a  continuance  of 
a  cause,  where  the  other  counsel  of 
defendant  is  ready,  and  the  want  of 
preparation  of  the  other  counsel  is 
merely  that  he  has  not  examined  the 
papers  in  the  case  or  considered  the 
questions  of  law  involved.  Hoxshead 
V.  Baylor,  16  Gratt.   (57  Va.)  99. 

[g]  Other  Inisljwse  engagemeat* 
of  oooiwel  (1)  are  ordinarily  no  ex- 
cuse for  want  of  preparation.  Peo.  v. 
Collins.  76  Cal.  411,  17  P  430;  Bur- 
chard v.  Boyce,  21  Ga.  8;  Dunn  v. 
Peo.,  109  111.  6.16:  Smith  v.  State.  132 
Ind.  146,  31  NB  807:  Covington  v. 
BoBtwick,  82  SW  669.  26  KyL  780. 
(2)  But  where  the  affidavit  of  the 
attorney  for  plaintiff  shows  that  in 
the  short  time  intervening  between 
the  taking  of  depositions  by  defend- 
ant, on  whom  rested  the  burden  of 
proof,  and  the  calling  of  the  case,  he 
had  been  called  away  from  home  and 
kept  so  busily  engaged  that  he  could 


not  prepare  plaintiff's  case  for  trial, 
the  court  should  grant  a  continuance. 
Rlcketts  V.   Hamilton,  16  KyL  361. 

[h]  XUnem  of  eounstt  (1)  is  no 
excuse  for  want  of  preparation  where 
there  was  ample  time  to  procure 
other  counsel.  State  v.  Stegner,  72 
Iowa  13,  33  NWS40;  Winkelmans  v; 
Des  Moines  Northwestern  R.  Co.,  ti 
Iowa  11,  17  NW  82.  (2)  It  is  other- 
wise where  it  Is  impracticable  for 
another  attorney  to  prepare  for  triaL 
Rice  v,  Melendy,  36  Iowa  166. 

[i]  anstaken.  aOvlee  of  oovbmi  in 
advising  his  client  not  to  prepare  for 
trial  is  no  ground  for  a  contlnuancet 
Musgrove  v.  Perkins,  9  Cal.  211. 

41.  U.  S. — Hammond  v.  Haws,  11 
P.  Cas.  No.  6,002,  Wall.  Sr.  1. 

Ark.— State  J^  Ins.  <3o.  v.  Ford.  101 
Ark.  613,  143  SW  863. 

Ga.— Bailey  v.  WUner,  107  Ga.  864, 
33  SB  434;  CTunn  v.  Gunn,  96  Ga.  489, 
22  SB  662;  Brown  v.  Winship,  80  Ga. 
693. 

111.— Pardridge  v.  Wing,  75  III.  23a. 

Kan. — Clark   v.   Blllthorpe,   7   Kan. 

A.  337,  51  P  940, 

Ky.— Higglns  v.  Gose.  144  Ky.  123, 
137  SW  1038;  Covington  v.  Boatwicki 
82  SW  569.  26  KyL  780;  Crabtroe 
Coal  Min.  Co.  v.  Sample.  73  SW  84, 
24   KyL   1703;   Stemmons  v.   King,   8 

B.  Mon.  669;  Barnet  v.  Kennedy,  1 
A.  K.  Marsh.  239;  SImms  v.  Alcdm, 
1  Bibb  348;  Shipp  v.  Gale,  Hard.  224; 
Louisville,  etc.,  R.  Co.  v.  Abel],  14 
KyL  239;  Reld  v.  :ngalls,  10  KyL 
196. 

La. — McPherson  v.  Robinson,  4  La. 
563. 

N.  M.— Beall  v.  Terr.,  1  N.  M.  607. 

N.  T. — Loehr  v.  Brooklyn  Ferry 
Co.,  116  App.  Div.  666,  101  NY3  209; 
Morgan  v.   Whalen,   113   NTS   609. 

Tex. — Hall  V.  Clounts,  26  Tex.  CIV. 
A.  348,  68  SW  941;  St.  Louis  Brew- 
ing Assoc.  V.  Walker,  23  Tex.  Civ.  A. 
6,  64  SW  360. 

Va. — Hogshead  v.  Baylor,  16  Gratt. 
(67  Va.)  99. 

W.  Va.— Williams  v.  BalUmore, 
etc..  R.  Co.,  9  W.  Va.  83. 

[a]  Oaee  oa  day  oalenOar;  wk* 
aonaoed  "ready." — (l)  It  is  not  an 
abuse  of  discretion  to  refuse  an  ad- 
journment, where  the  case  has  been 
on  the  day  calendar  many  times  be- 
fore the  Inquest  and  has  been  an* 
nounced  "Ready"  several  times.  Mor- 
gan V.  Whalen,  113  NYS  609.  (2)  In 
such  case  excuses  for  postponement 
of  the  trial  are  too  late,  except  sueli 
as  arise  after  the  ready  section '  is 
reached.  Loehr  v.  Brooklyn  Perry 
Co.,   116  App.  Div.   666.  101   NTS  209. 

4a.  Brown  v.  Winship,  20  Ga.  698; 
Bamet  t.  Kennedy,  1  A.  K.  Marsh. 
(Ky.)  239;  Tutt  v.  KIncald,  11  Ky. 
Op.  310. 

[a]  Sezvloe  oa  ageati— A  person 
who  authorizes  an  agent  to  acknowl- 
edge service  for  him  of  all  suits  that 
should  be  brought  against  him.  re* 
tumabje  to  a  particular  term  of  the 
court,  cannot  continue  the  case  on 
the  ground  that  he  did  not  know  of 
the  institution  of  the  suit,  and  that 
he  was  ignorant  of  facts  which  he 
might  have  ascertained  by  examining 
the  complaint  on  which  service  was 
acknowledged,  and  had  not  therefore 
looked  up  his  wltnessp.s  and  prepared 
for  trial.  Brown  v.  Winship,  20  Ga. 
693. 

43.  U.  S. — OreigR  v.  Reade.  10  P. 
Cas.  No.  6,804.  Crabbe  64. 

Ga. — Gunn  v.  Gunn,  96  Ga.  489,  88 
SB  662. 
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unprepared,**  and  the  time  for  preparation  is  to  be 
computed  not  merely  to  the  first  day  of  the  term, 
but  to  the  day  when  the  ease  \a  called  for  trial** 
Thus  a  continuancei  should  not  be  granted  when,  it 
appears  that  ample  time  and  opportunity  for  prepa- 
ration has  elapsed  befo^re  the  case  was  called  for  a 
hearing,  and  the  party  seeking  the  continuance  had 
exercised  no  diligence  whatever  in  even  endeavor- 
ing to  be  ready.  And  where  the  issues  have  not 
been  properly  completed  for  the  requisite  time,  al- 
though they  should  have  been,  the  party  in  default 
as  to  time  is  not  entitled  to  a  continuance.*'  It  is 
the  duty  of  the  client,  as  well  as  of  the  attorney, 
to  be  diligent.** 

[$  26]  b.  Withdrawal,  Addition,  or  Change  of 
OoimseL  One  of  the  most  frequent  causes  for 
alleged  want  of  preparation  is  found  in  the  em- 
ployment of  new  counsel  before  the  date  set  for 
trial.  The  rule  in  this  regard  does  not  vary  from 
the  general  proposition  already  laid  down.**  Where 
the  recently  retained  counsel  could  have,  by  the  ex- 
ercise of  reasonable  diligence,  prepared  himself  for 
the  trial,  -the  application  should  be  denied;"*  other- 
wise the  rights  of  the  applicant  will  be  protected 


and  the  case  postponed."  Where  the  attorney  for 
a  party  withdraws  at  the  time  the  case  is  called 
for  trial  and  the  party  has  no  attorney  at  the  time 
he  moves  for  a  continuance,  the  motion  should  be 
granted  in  order  to  enable  cpunsel  subsequently 
retained  time  for  preparation."  In  the  event  of  a 
party  being  represented  by  two  or  more  attorneys 
the  fact  that  part  of  them  had  been  retained  only 
a  short  time  before  the  trial  furnishes  no  ground 
for  a  continuance  where  the  remaining  attorneys 
have  been  connected  with  the  case  for  some  time," 
or  where,  in  fact,  the  case  is  well  prepared  and  the 
recently  retained  attorneys  have  a  thorough  under- 
standing of  the  issues  thereof.^ 

[i  27]  12.  Oontemplated  Passage  of  Betro- 
Bpective  Statute  Affecting  Oaae.  The  pendency  of 
a  bill  before  the  le^slature  which,  if  enacted,  will 
be  retrospective  and  affect  the  law  applicable  to  the 
case  is  ground  for  a  continuance."' 

[$  28]  IS.  Pendency  of  Another  Action" — a. 
In  Oeneral.  As  a  general  rule  a  continuance  should 
be  granted  on  facts  that  show  that  justice  requires 
that  the  cause  should  await  the  trial  and  conclusioiV 
of   another  suit   between   the  same  parties;"   but 


III.— Pardrldge  v.  Wing,  76  III.  288. 

Ky. — Barnet  v.  Kennedy,  1  A.  K. 
Marsh.  239;  Simms  v.  Alcorn,  1  Bibb 
S48. 

N.  li. — Beall  V.  Terr.,  1  N.  M.  607. 

N.  T. — Schram  y,  Rudnick,  87  Misc. 
881,  7S  NTS  891. 

ta]  OoBlSUMtoA  BVlt, — A  defendant 
In  a  suit  involving  complicated  mat- 
ters, who  does  not  employ  counsel 
for  more  than  eight  months  from 
the  service  of  the  petition,  and  who 
then  negotiates  with  an  attorney 
whose  business  engagements  prevent 
him  from  giving  Immediate  attention 
to  the  case,  is  not  entitled  to  a  con- 
tinuance to  prepare  a  defense.  Gunn 
▼.  Ounn,  95  Qa.  489,  22  SB  E62. 

M,  Del. — Springer  v.  Mendenhall. 
8  Del.  381;  Dulany  v.  Boston.  2  Del. 
880. 

Fla. — ^Wynn  v.  Bay,  8  Pla.  232.  • 

Oa.— Bailey  v.  Wllner,  107  Oa.  864, 
88  SB)  484;  Ounn  v.  Ounn,  95  Ga.  439, 
2*  SB  652. 

111.— Habn  V.  Huber,  83  111.  243; 
Pardridge  v.  Wing,  76  III.  236;  Ault 
V.  R&wson,  14  ni.  484;  Northwestern 
Benev.,  etc.,  Assoc  v.  Prim,  19  111.  A. 
224  Caff  124  111.  100,  16  NB  98]. 

Ind.  T. — ^Missouri,  etc.,  R.  Cd.  v. 
BUUott,  t  Ind.  T.  407,  61  SW  1067. 

Iowa — ^Haloney  v.  .Traverse,  87 
Iowa  806,  64  NW  166;  Wlnklemans 
▼.  Des  Moines  Northwestern  R.  Co., 
62  Iowa  11,  17  NW  82;  Brotherton  v. 
Brotherton,  41  Iowa  112. 

Ky. — ^Barnet  v.  Kennedy,  I  A.  K. 
Marsh.  239;  Cox  v.  Fenwlck,  3  Bibb 
188;  Begley  v.  Duff,  7  KyL,  376. 

ua. — ^McFherson  v.  Robinson,  4  liS. 
663. 

Miss. — M&xey  v.  Strong,  68  Miss. 
880. 

Pa. — ^Bums  v.  Pennsylvania  R.  Co., 
828  Pa.  4.06,  71  A  1064. 

Tex. — St.  IjouIs  Brewing  Assoc,  v. 
Walker,  23  Tex.  Civ.  A.  6,  ^4  SW  860. 

Wash. — Catlin  v.  Harris,  7  Wash. 
648,  86  P  886. 

46.    Lewis  v.  Williams,  16  Tex.  47. 

ta]  P«— umptloa  ••  to  time  re- 
odxed  for  pMpantloii, — Since  Klrby 
Dig.  t  6190,  provides  for  trial  at  the 
term  following  ten  days'  service  of 
summons  on  defendant,  that  period 
Is  presumed  to  be  sufficient  time  in 
which  to  prepare  for  trial.  Clark 
Lumber  Co.  v.  Northcutt,  96  Ark.  291, 
129  8W  88. 

46.  Bailey  v.  Wilner,  107  Oa.  364. 
33  SEj  434 

in.  Wo'olley  V.  Louisvine.  114  Ky. 
668.  71  SW  893,  24  KyL.  1367. 

48.  Maloney  v.  Traverse,  87  Iowa 
806.   54  NW  155. 

49,  See  supra  9   26. 

60.     Pennsylvania  Co.  v.  Rudel,  100 


111.  603;  Rock  Island  v.  Starkey,  91 
111.  A.  692  [rev  on  other  grounds  189 
111.  616,  69  KB)  9711;  Miller  v.  Harker, 
96  Ind.  234;  Williams  v.  Baltimore, 
etc.,  R.  Co.,  9  W.  Va.  33. 

[a]  Xajrtallatlon  of  new  otty  at- 
totasy. — ^A  continuance  of  a  cause 
cannot  be  granted  a  city  because  of 
a 'change  in  its  administration,  where 
the  Installation  of  the  new  city  at- 
torney had  taken  place  several  days 
before  the  trial  began,  and  the  for- 
mer city  attorney  who  had  once  tried 
the  case  waa  present  to  participate 
In  the  trial.  Rock  Island  v.  Starkey, 
91  111.  A.  692  [rev  on  other  grounds 
189  III.  615.  69  NB  971]. 

Bl.  Fenwlck  v.  Brent,  8  F.  Cas. 
No.  4.732,  1  Cranch  C.  C.  280;  Allen 
y.  Follad,   22  SW  486,  16  KyL  62. 

[a]  Blglita  of  lafaats  lavolvvd^— 
In  an  action  to  set  aside  a  convey- 
ance of  land  from  a  father  to  his 
children,  where  the  answer  presents 
a  valid  defense  and  shows  that  the 
rights  of  infants  are  involved,  a  con- 
tinuance should  be  awarded  to  allow 
proofs  to  be  taken  on  the  father's 
affidavit  that  he  had  Just  learned 
that  the  attorney  employed  by  him 
to  conduct  the  defense  had  failed  to 
prepare  the  case  for  trial  and  that  he 
had  employed  another  so  to  do.  Al- 
len v.  PoUad,  22  SW  436,  15  KyX,  62. 

S3.  Griffin  v.  Russell,  161  Ky.  471, 
170  SW  1192.  To  same  effect  Bo- 
hannank  v.  Mills.  2  Ky.  Op.  597.  But^ 
see  Henck  v.  Todhunter,  7  Harr.  &  I. 
(Md.)  276.  16  AmD  800  (holding  that 
it  will  never  be  permitted  to  a  party 
or  his  attorney  to  obtain  a  continu- 
ance of  a  cause  beyond  the  time 
allowed  him  by  law,  by  striking  out 
the  attorney's  appearance  at  the  term 
at  which  the  cause  stands  for  trial; 
otherwise  by  collusion  between  at- 
torney and  client  the  trial  of  a  cause 
micrht  be  delayed  beyond  limit). 

[a]  BaasoB.  for  mle.,— "It  Is  well 
known  that  very  few  lawyers,  how- 
ever able  they  may  be,  can  properly 
defend  an  Important  case  Involving 
complicated  Issues  of  fact  and  nice 
questions  of  law,  upon  the  spur  of 
the  moment.  Preparation  is  not  only 
proper,  but  necessary,  for  the  orderly 
and  prompt  administration  of  Justice, 
as  well  as  for  the  protection  of  the 
client's  interests.  By  postponing  the 
trial  for  a  day,  Griffin  would  have 
had  an  opportunity  of  recovering 
from  the  misfortune  shown  by  his 
affidavit;  but  in  forcing  him  into  an 
immediate  trial,  the  trial  court  com- 
mitted a  reversible  error."  Griffin  v. 
Russell,  161  Ky.  471,  474,  170  SW 
1192. 

63.    Hostetter    v.    Green,    170    Ky. 


119,  128,  186  SW  611. 

"It  is  true,  the  affidavit  of  one  of 
their  attorneys  showed  that  his  em- 
ployment by  appellants  Was  effected 
only  two  weeks  before  the  trial  of 
the  case,  but  this  did  not  authorize ' 
the  continuance,  as  appellants'  other 
attorney  had  been  connected  with  the 
case  at  the  time  of  one  or  both  of 
the  previous  trials,  and,  in  the  ab- 
sence of  a  showing  to  the  contrary, 
the  trial  court  had  the  right  to  as- 
sume that  his  familiarity  with  the 
case  and  skill  as  a  lawyer,  supple- 
mented by  the  ability  and  assistance 
of  the  counsel  later  employed,  would 
enable  appellants  to  obtain  the  full 
benefit  of  whatever  defense  could  be 
made  for  them.  Obviously,  this  as- 
sumption of  the  court  was  not  un- 
warranted, as  the  record  discloses 
the  fidelity  and  skill  with  which  both 
attorneys  conducted  the  defense,  and 
the  fact  that  the  trial  resulted  dis- 
astrously to  appellants,  was  a  result 
for  which  their  attorneys  were  in  no 
wise  to  blame."  Hostetter  v.  Green, 
supra. 

54.  Banner  v.  Thomas,  (Tex.  Civ. 
A.)  169  SW  102. 

66.  Dunn  v.  Brooks,  1  Newfound!. 
181. 

68.    Orom  rafersaoaai 

Another  action  pending  as  ground  of 
abatement  see  Abatement  and'  Re- 
vival IS   38-166. 

Peiidency  of  proceedings  for  discov- 
ery see  infra  i  34. 

Proceedings  to  take  depositions  see 
infra  {  36. 

Stay  of  proceedings  on  account  of 
another  pending  action  see  Actions 
{{   420-428. 

67.  Cal. — Maeomber  v.  Bigelow, 
123  Cal.  682,  66  P  449. 

Mass. — HcLauthlln  v.  Smith,  176 
Mass.  46,  67  NE  216. 

N.  H.— Clark  v.  Clough,  62  N.  H. 
693. 

Tex. — ^Williams  v.  Wright.  20  Tex. 
499. 

Wash. — State  v.  Stelner,  44  Wash. 
150.  154,  87  P  66  [quot  Cyc]. 

And  see  generally  Abatement  and 
Revival  {  58. 

[a]  Aettoa  by  eontraotor;  penOaaoy 
of  aotloa  by  nibooBtraotor. — Under 
Code  Civ.  Proc.  i  1193,  requiring  a 
building  contractor  to  defend  at  nls 
expense  actions  brought  against  the 
property  which  was  the  subject  of 
the  contract  for  work  alone  or  ma- 
terials furnished  by  subcontractors, 
the  owner  Is  entitled  to  set  off  the 
expense  Incurred  in  defending  Hen 
foreclosure  suits  by  subcontractors 
against  the  contractor's  claim  based 
on  a  quantum  meruit,  where  the  eon- 
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§§  28-30] 


CONTINUANCES 


[ISC.  J.]     135 


the  parties  to  the  two  actions  must  be  identical," 
the  issues  must  be  the  same,"  and  it  is  essential 
that  the  entire  relief  demanded  and  sought  for  in 
the  first  action  can  be  awarded  in  the  other.*"  A 
continuance  asked  for  on  the  ground  that  the  con- 
stitutionality of  a  statute  involved  is  before  the 
supreme  court  for  decision  is  properly  denied 
where  it  appears  that  the  8m>reme  court  has  already 
handed  down  its  decision.**  If  the  defense  that 
another  suit  is  pending  would  not  avail  in  abate- 
ment, it  ia  no  ground  for  a  continuance  or  post- 
■  ponement,  at  least  in  equity.*'  But  the  granting  or 
refusal  of  a  continuance  in  such  cases  is  in  a 
measure  discretionary  with  the  court,**  even  where 
the  pendency  of  the  other  suit  is  not  pleadable  in 
abatement-,**  this  discretion  should  not,  however, 
be  so  extended  as  to  deprive  a  party  of  all  remedy 
for  his  cause  of  action.**  The  court  is  not  bound 
to  gaant  a  continuance  in  a  mechanic's  lien  fore- 
closure proceeding  to  a  party  who  has  elected  to 
institute  an  independent  suit  and  who  does  not 
specify  any  time  at  which  he  would  be  willing  to 
participate  in  the  proceedings.** 

Where  a  lepreseatation  of  inatdvency  of  estate 
is  made  as  a  defense  in  a  suit  on  an  executor's 
bond,  the  representative  or  his  sureties  are  entitled 
to  have  the  cause  continued  until  the  result  of 
the  representation  is  aseertained."  Also,  where  it 
appears  that  defendant  has  made  an  assignment 
for  the  benefit  of  creditors,  the  court  may  grant  a 
delay  for  the  puipose  of  giving  a  reasonable  time 
for  conversion  of  the  property  into  money  and 
its  application  according  to  the  terms  of  the 
assignment.** 

Ckoidahmont  of  defendant.  It  is  a  proper  ground 
for  continuance  that  the  debt  for  which  the  suit  is 
brought  has  been  attached  in  a  prior  and  pending 
action  in  the  same  or  in  another  state  by  a  creditor 
of  plaintiff.^ 

Ooncnrrent  attachments.     Where  the  same  land 


tract  was  invalid  because  of  the  con- 
tractor's failure  to  record  It  as  re- 
quired by  Code  Civ.  Proc.  i  1183,  and 
hence  It  was  error  for  the  court  to 
refuse  to  continue  the  contractor's 
claim  until  the  subcontractor's  suits 
had  been  determined.  Macomber  v. 
Blgrelow,  121  Cal.  6S3,  S8  P  449. 

S8.  U.  8.  Fidelity.  etc^Co.  T.  Bar- 
rett. 140  Ky.  6»T,  fsi  SW  796.  And 
Bee  Infra  t  tO. 

W.  TOplits  V.  Miller,  32  Fed. 
744. 

(al  AfldMlt  Asoylar  Utoatlty  of 
la— — >— The  rule  of  Oct.  1,  1887,  for 
the  Kovsmment  of  the  calendar  of 
the  circuit  court  for  the  southern 
district  of  New  Tork,  provides  that 
casas  most  be  tried  when  reached  in 
their  ropilar  order  acoording  to 
date  of  Msue  and  place  on  the  cal- 
endar. It  was  held,  on  motion  to 
stay  the  trial  of  certain  cases  for  the 
terna,  on  the  ground  that  a  case 
pendlns  in  the  supreme  court  in- 
volved the  same  Issues,  that  the  rule 
would  not  be  departed  from  where 
th«  affidavit  for  the  purposes  of  the 
motion  filed  by  the  defense  denied 
the  identity  of  the  issues.  Toplits 
V.  Miller,  32  Fed.   744. 

eo.  Peo.  V.  Northern  R.  Co..  B3 
Barb.  98  [aTT  42  N.  T.  217  (app  dlsm 
12  Wall.  384,  20  L.  ed.  412)];  Smith 
V.  St.  Fiands  Xavier  Collese,  «1  N. 
T.  Super.  363,  20  NTS  583. 

ei.  Mayfleid  v.  Miles,  2<«  HL  188, 
1«7  NB!  162. 

fli.  Xorlna:  v.  Marsh,  18  F.  Oas. 
Ko.  8,S14.  2  Clitt,  311;  Sanford  v. 
Cloitd,  17  Fla.  S32;  Davis  r.  Hunt, 
18  a  C.  I*  412. 

SS.  State  v.  McQullIin,  248  Mo.  S17, 
1«2  SW  847;  Troll  v.  Prudential  Ins. 
Co.,  172  Mo.  A.  12,  164  SW  «««; 
Moore  ▼.  Maryland  Casualty  Co..  74 


N.  H.  47.  64  A  1099;  Peo.  v.  North- 
ern R.  Co.,  53  Barb.  98  [alt  42  N.  T. 
217  (app  dism  12  Wall.  384.  20  L.  od. 
412)1:  {Ttate  v.  Stelner,  44  Wash.  150, 
164,  87  P  «e  [quot  Cycj. 

OL     Moore   v.    Maryland   Casualty. 
Co.,  74  N,  H.  47.  84  A  1099. 

as.     McDonald  v.  U.  S..  42  Wis.  340. 

[a]  Abnaa  of  aiaoratloB,r— Where 
after  crantins  a  stay  of  proceedingB 
in  an  action  for  damag-es  caused  by 
flowage  to  await  the  decision  in  a 
pending  suit  against  a  different  de- 
fendant by  the  same  plalntifT  in  the 
Same  court  for  the  same  damages, 
the  court  granted  a  stay  of  proceed- 
ings in  the  latter  case  on  the  appli- 
cation of  defendant  in  the  former, 
it  was  held  an  abuse  of  discretion. 
McDonald  v.  T7.  S..  42  Wis.  340. 

6&  Daly  v.  Lahontan  Mines  Co., 
(Nev.)  158  P  286. 

67.  McKlm  v.  Roosa,  188  Mass. 
610,  67  NB  661  [foil  Harmon  v. 
Sweet,  221  Mass.  687,  109  NB 
9421. 

68.  Rice 
(Mass.)   221 

Stay  of  suit  on  aOJtUUaattoa.  of 
bankruptcy  see  Bankruptcy   i   616. 

69.  U.  S.— Lynch  v.  Hartford  F. 
Ins.  Co.,  17  Fed.  627. 

Me.— Smith   v.  Barker,  10  Me.   468. 

Mass. — Winthrop  v.  <3arlton,  8 
Mass.   456. 

Minn. — Harvey  v.  Great  Northern 
R.  Co..  60  Minn.  405,  62  NW  906,  17 
trRA  84  (where  It  was  said  to  make 
no  difference  that  the  garnishee 
process  was  subsequent  instefld  of 
prior);  Blair  v.  Hllgedlck,  45  Minn. 
23.  47  NW  810. 

N.  T. — Douglass  ▼.  Phenix  Ins.  Co., 
138  N.  T.  20f,  33  NE  »38,  84  AmSR 
448.  20  lyRA  118;  McCarthy  v.  Peake. 
9  AbbPr  1(4. 


is  attached  by  several  creditors,  the  subsequent  at- 
taching 'creditors  may  continue  their  actions  until 
the  actions  on  which  the  prior  attachments  were 
issued  are  determined."* 

Cross  actions.  Where  cross  actions  are  pendii^, 
either  of  them  may  be  continued  on  defendant's 
motion  until  he  shall  obtain  judgment  in  his. action.'^ 
It  has  been  held,  however,  that  it  is  not  error  to 
refuse  a  continuance  because  a  cross  aetion  in 
equity  had  been  commenced  by  defendants  against 
plaintiff  in  the  action.'^ 

Indictment  pending.  That  the  attorney-general 
is  about  to  proceed  by  indictment  against  defend- 
ant has  been  held  good  ground  for  the  continuance 
of  a  suit  growing  out  of  the  faots  obaiged  in  the 
indictment,'* 

[$29]  b.  In  Another  Stat*.  Where  the  deterw 
mination  of  a  controversy  depends  on  the  inter- 
pretation of  a  contract,  which  is  governed  by  the 
law  of  another  state,  and  a  prior  suit  involving  the 
same  subject  matter  and  between  the  same  parties 
is  pending  in  the  courts  of  such  other  state,  it  is 
disoretionaiy  with  the  cogrt  to  direct  that  the 
aetion  be  continued  to  await  the  final  disposition 
of  the  suit  in  the  othei:  state.'*  It  is  not  an  abuse 
of  discretion  to  refuse  a  continuance  on  the  ground 
that  another  action  was  pending  for  the  same  cause 
of  laetion  in  another  statis,  where  the  court  was  not 
requested  to  grant  it  until  after  the  jury  were 
impaneled." 

[(  30]  c  In  State  and  Federal  Ooorts.  Where 
suite  are  pending  in  the  federal  and  state  ooorts,  a 
continuance  of  the  suit  in  the  state  court  will  not 
be  granted,  unless  the  parties  and  snbjeet  matter 
are  the  some.'*  And  in  a  case  in  the  federal  court 
depending  upon  the  local  law,  a  continuance  will 
not  be  granted  to  await  the  conatruetion  of  the  law 
in  a  ease  jiending  in  the  state  -  court,"  especially 
where  it  is  doubtful  whether  the  point  involyed 
will  be  determined  in  the  suit  pending  in  the  state 

[a]  Attaohrnent  om  tmstae  vzoo- 
•■•<— Where  an  heir's  Interest  in 
the  assets  of  the  administrator  is^' 
attached  on  trustee  process  before  a 
decree  of  distribution  is  made,  Oie 
suit  may  be  continued  until  suflilcient 
opportunity  has  been  given  for  the 
settlement  of  the  administrator's  ac- 
count and  a  decree  of  distributloa. 
Wheeler  v.  Bowen,  20  Pick.  (Mass.) 
663. 

70.  Barnard  v.  Fisher,  7  Mass.  71; 
Hoyt  v.  Oelston,  8  Johns.  (N.  T.) 
179. 

71.  WInslow  V.  Hathaway,  1  Piet 
(Mass.)  211'  Adams  v.  Manning,  17 
Mass.  178;  Ooodenow  v.  Buttrlck,  7 
Mass.  140. 

72.  Carr  v.'  Cronan,  54  Cal.  600. 

73.  Anthony  v.  Clarke,  1  R.  I.  S84. 
Compare  Johnson  v.  Wardle.  3  Dowl. 
P.  C.  660  (holding  that  the  court 
would  not  delay  the  trial  of  an  ac- 
tion until  after  the  trial  of  an  in- 
dictment for  perjury  in  a  matter  re- 
lating to  the  cause). 

74.  Moore  v.  Maryland  Casualty 
Co.,  74  N.  H.  47,  64  A  1099. 

78.  Hill  V.  Hill,  61  S.  C.  184,  28 
SB  309. 

78.  Loring  v.  Marsh,  16  F.  Caa'. 
No.  8.514,  2  Cliff.  811;  Boynton  y. 
Brown  103  Ark.  518,  145  SW  842. 
See  also  Famsworth  y.  Western 
Union  Tel.  Co.,  1  NYSt  80  (holding 
that  the  trial  of  an  action  pending  in 
the  state  courts  will  not  be  postponed 
on  the  ground  that  there  is  another 
suit  pending  In  the  federal  courts  in- 
volving the  same  questions,  whS^  it 
appears  that  the  action  In  the  state 
courts  Involves  additional  matters 
and  will  have  to  be  tried  regardless 
of  the  decision  of  the  federal  court). 

77.  liorlng  v.  Marsh,  16  F.  Cas.  No. 
8,514,  <  Clitt.  til. 


V.      Catlin,      14     Pick. 
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eoort,  and  if  so,  wheo.^  Where  actions  between 
the  same  parties  and  in  relation  to  the  same  sub- 
ject matter  are  pending  in  the  state  and  federal 
courts,  the  action  in  the  state  court  may  be  con- 
tinued for  a  reasonable  time  to  await  the  deter- 
mination of  the  action  brought  in  the  federal  court, 
where  the  subject  matter  of  the  action  is  peculiarly 
within  the  jurisdiction  of  the  court  for  whose  de- 
cision the  delay  is  sought."  So  it  has  been  held' 
that,  where,  after  the  commencement  of  a  suit  in 
the  federal  courts,  defendant  who  claimed  under  a 
tax  title  filed  a  bill  in  the  state  court  against  plain- 
tiff's lessor,  a  nonresident,  and  by  publication  pro- 
cured a  decree  of  the  title,  no  notice  being  given 
to  the  party  nor  to  his  counsel  in  the  case  of  which 
defendant  had  full  notice,  a  continuance  of  the 
suit  properly  might  be  granted  to  plaintiff  to  enable 
him  to  reverse  the  decree  in  the  state  court.'° 

[i  31]  d.  Proceedings  in  Sanity.  The  question 
iriiether  a  continuance  will  be  granted  on  the 
ground  that  a  suit  is  pending  in  equity  which  will 
determine  the  hghts  of  the  parties  is  a  matter 
within  the  discretion  o^  the  court,**  depending  in  a 
large  measure  on  whether  or  not  a  refusal  will 
work  injustice  to  the  applicant.*'  A  continuance 
will  not  be  granted  because  a  suit  for  the  same 
matter  is  pending  in  equity,  where  a  plea  of  such 
suit  will  not  avail  as  an  abatement.**  Where  bo^h 
an  action  at  law  and  a  proceeding  in  chancery  be- 
tween the  same  x>arties  and  about  the  same  subject 
matter  are  pending  in  the  same  court,  it  is  not  an 
improper  exercise  of  discretion  to  postpone  the 
trial  of  that  suit  which  depended  on  strict  legal 
right,  until  those  equities  which  defendant  had  been 
XHjmpelled  to  set  up  in  a  separate  action  could  be 
heard  and  determined.**  It  is  not  a  ground  for 
postponement  of  an  action  at  law  that  plaintiff, 
without  either  dismissing  or  trying  the  law  case, 
proposes  to  take  it  from  a  jury  at  that  time  and 


have  the  whole  matter  tried  out  on  a  new  petition 
in  equity.** 

[i  32]  e.  Pendency  of  Appeal.  As  a  gener^ 
rule  it  is  no  ground  for  a  continuance  that  an  ap- 
peal has  been  taken  and  is  pending  in  another 
cause  between  the  same  parties  or  between  some  of 
the  parties  and  third  persons,**  at  least  where  the 
decision  on  appeal  in  that  case  will  not  determine 
the  issues  in  the  other  case,  so  as  to  obviate  the 
necessity  of  a  trial  therein.*^  But  it  has  been  held 
that  a  continuance  may  be  granted,  where  a  case 
pending  on  appeal  between  some  of  the  parties  and . 
a  third  person  involves  the  determination  of  a  ques- 
tion which  is  controlling  in  the  case  in  which  a 
continuance  is  asked.**  Trial  courts  have  ample 
power,  when  it  is  apparent  that  injustice  may  be 
done,  to  grant  continuances  until  a  case  pending  in 
the  appellate  court,  sought  to  be  used  as  a  bar  or 
estoppel,  is  determined.** 

Beview  of  interlocntoiy  order.  The  pendency  of 
attempted  review  by  error  proceedings  of  an  order 
in  a  case  not  final  is  not  re^on  for  the  postpone- 
ment of  a  trial  of  the  cause  on  its  merits.^ 

[f  33]  14.  Proceedings  to  Enjoin  Actions.  A 
court  of  law  may,  in  a  proper  case,  grant  a  con- 
tinuance to  allow  a  party  who  has  an  equitable  de- 
fense to  enjoin  the  proceedings  at  law.**  The  court 
is  vested  with  discretion  in  the  matter,"  but  should 
allow  no  continuance  where  ther^  has  been  an  un- 
reasonable delay  or  lack  of  diligence,**  and  it  has 
been  held  that  the  fact  that  a  bill  is  on  file  without 
an  injunction  having  been  granted  furnishes  no 
reason  for  delaying  the  suit  at  law.** 

[f  34]  15.  Proceedings  for  Discovery.  An 
action  at  law  may  be  continued  at  the  instance  of 
defendant,  on  suggestion  of  the  existence  of  a  bill 
in  chancery  by  him  against  plaintiff  for  a  dis- 
covery of  facts  material  in  the  trial  of  the  action, 
and  that  due  diligence  has   been  used   to  obtain 


TO.  Detroit  v.  Detroit  City  R.  Co., 
6S  Fed.  569. 

TO.  Rose  V.  Nevada  County  Super. 
Ct..  65  Cal.  570,  4  P  677. 

80.  Calladay  v.  McKlnsey,  4  P. 
Oas.  No.  2,318,  5  Jl!cL.ean  166. 

Bl.  Phillips  V.  Edsall,  127  III.  636, 
20  NE  801;  McLauthlln  v.  Smith,  176 
Mass.  46,  67  NK  216;  Gear  v.  Shaw, 
1  Plnn.  (Wis.)  608. 

[a]  TtUag  of  oross  MIL— >Where  a 
master's  report  Is  made  and  awaiting 
gonflrmatlon,  and  the  cause  is  ready 
for  hearlnK,  and  defendant  files  a 
cross  bill  containing  the  same  allega- 
tions as  his  answer,  with  a  few  addi- 
tional averments  of  facts  known  to 
defendant  when  his  answer  was  filed, 
and  no  reason  is  shown  why  the 
cross  bill  was  not  flled  with  the 
answer.  It  Is  not  error  to  refuse  a 
continuance  until  the  cross  bill  is 
answered  and  matured  against  a  new 
party  brought  in  thereby.  A  con- 
tinuance of  a  cause  ready  for  hear- 
ing on  the  original  bill,  on  the  filing 
of  a  cross  bill,  is  not  a  matter  or 
right.  PhlllipB  V.  Edsall,  127  111.  636, 
20  NB  801. 

82.  Franks  v.  Wanzer,  26  Miss. 
121. 

.  [a]  BepMkted  ooatlniuuicaa. — In 
an  action  at  law  the  fact  that  a  suit 
is  pending  In  a  court  of  equity  be- 
tween the  same  parties,  and  involved 
the  same  subject  matter  Is  not 
ground  for  granting  a  continuance  to 
a  party  who  has  already  had  repeated 
continuances.  Sanford  v.  Cloud,  17 
SHa.  632.  And  as  to  second  or  further 
continuances.  Sanford  v.  Cloud,  17 
167-162. 

83.  Lorlng  v.  Marsh,  16  F.  Cas. 
No.  8,614,  2  Cliff.  Ill;  Davis  v.  Hunt, 
18  S.  <1  L.  412. 


84.  Purlngton  v.  Frank,  2  Iowa 
666  (holding,  however,  that  defend- 
ant should  be  required  to  prosecute 
hfs  suit  In  equity  with  diligence;  and, 
wh'in  he  falls  in  this  respect,  the 
action  at  law  may  properly  be  tried). 

88.  See  Garretson  v.  Western  L. 
Indemn.  Co  (Iowa)  157  NW  160,  168 
(where,  although  no  motion  for  a 
postponement  was  flled,  the  court 
said:  "Had  such  a  motion  been  filed, 
there  was  no  ground  for  It;  for  plain- 
tiff was  not  proposing  to  either  dis- 
miss or  to  try  her  law  case  to  a 
jury  again.  She  simply  wished  to 
take  it  away  from  a  fury  at  that 
time,  and  to  have  the  whole  matter 
tried  upon  a  new  petition  In  equity 
to  the  court.  Such  procedure  would 
have  been  unusual,  and  the  trial 
court  was  surely  not  bound  to  grant 
the  request;  at  nest  it  was  a  matter 
within  the  sound  discretion  of  the 
court,  and  we  see  no  abuse  of  that 
discretion"). 

80.  Dunphy  v.  Belden,  57  Cal.  427; 
Peters  v.  Banta,  120  Ind.  418,  22  NB 
96;  Cates  v.  Mayes,  (Tex.)  12  SW  51. 

87.  Reed  v.  Fenn,  120  NTS  972. 

88.  Friedman  v.  Harrington,  56 
Fed.  860;  Kirwan  Mfg.  Co.  v.  Trux- 
ton.  17  Del.  409,  42  A  988;  De  Maria 
V.  Sanchez,  5  Porto  Rico  Fed.   364. 

[a]  Oaaea  pending  before  TTnlted 
States  ■npcmae  court. — ^Friedman  v. 
Harrington,  66  Fed.  860;  De  Maria  v. 
Sanchez,  6  Porto  Rico  Fed.  364. 

89.  Standard  Impl.  Co.  v.  Stevens, 
51  Kan.  530.  33  P  366:  Willard  v. 
Ostrander,  51  Kan.  481,  32  P  1092,  87 
AmSR  294;  Hood  v.  Hayward,  »  NTSt 
168. 

[a]  Thna,  where  the  appeal  has 
been  taken  In  good  faith  and  suf- 
ficient bond  given,  if  the  Introduction 


of  the  Judgment  In  another  case 
would  have  the  effect  of  permitting 
the  judgment  creditor,  through  the 
means  of  another  action,  to  collect 
his  judgment,  the  trial  court  should 
always,  on  the  proper  showing  being 
made,  continue  the  trial  until  after 
the  case  pending  in  the  appellate 
court  has  been  determined.  Standard 
Impl.  Co.  V.  Stevens,  51  Kan.  530,  33 
P  866. 

[b]  BTaach  of  exaontoz'B  'bond.— 
Where  the  principal  breach  alleged  in 
an  action  on  the  bond  of  a  nonresi- 
dent executor  is  the  failure  to  com- 
ply with  a  decree  of  the  surrogate 
Tor  the  payment  of  money,  and  an 
appeal  has  been  taken  to  the  court 
of  appeals  from  a  judgment  of  the 
supreme  court  affirming  such  decree, 
the  action  will,  on  appUcation  of  the 
surety,  be  stayed  till  the  determi- 
nation of.  the  appeal.  Hood  v.  Hay- 
ward,   3   NYSt   163. 

90.  Doollttle  V.  American  Nat. 
Bank,   68   Nebr.  464,  78  NW  826. 

91.  Dudley  v.  Love.  36  Ga.  148; 
Purlngton  v.  Prank,  2  Iowa  666. 

[a]  Ameiidiweat  of  UU  for  lajnno- 
tlon. — Where  defendant's  bill  to  en- 
join an  action  at  law  was  held  insuf- 
ficient for  want  of  an  averment  which 
the  party  could  have  mfde,  and  hla 
counsel  moved  for  a  continuance  of 
the  action  at  law  until  he  could 
amend  the  same,  it  was  held  that  the 
motion  should  have  been  allowed. 
Dudley  v.  Love,  35  Ga.  148. 

98.  Purlngton  v.  Frank,  i  Iowa 
665. 

98.  Richardson  t.  Harvey,  S7  Ghu 
224 

94.  Ferguson  v.  Hale,  162  IlL  A. 
523. 


For  later 


,  davelopuMiitz  and  ohanges  in  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 
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plaintiS's  answer."  A  continnanee  will  not  be 
granted,  however,  where  there  has  been  undue  de- 
lay in  seeking  the  discoTery,"*  and  it  is  incumbent 
on  the  ]>aTty  asking  the  diseoveiy  and  the  con- 
tinuance to  excuse  his  delay."  Nor  will  a  suit  at 
law  be  continued  where  the  bill  seeks  gene!ral  relief 
as  well  as  discovery.'^  A  plaintiff  is  not  entitled 
to  a  continuance  to  await  the  result  of  an  appeal 
he  intends  to  take  from  a  ruling  sustaining  ex- 
ceptions to  intent^^tories  filed  with  his  petition, 
on  ^he  answers  to  whieh  he  is  compelled  to  rely  to 
prove  his  case."' 

In  ladiaiw,  under  a  statute  providing  that  either 
party  may  propound  interrogatories  to  be  filed 
with  the  pleadings  relative  to  the  matter  in  con- 
troversy, and  require  the  opposite  party'  to  answer 
the  same  under  oath,  and  that  the  court  may  en- 
force the  answer  by  attachment  or  otherwise,  it 
has  been  held  that  the  mere  failure  to  answer  inter- 
rogatories filed  with  pleadings  is  no  cause  for  a 
continuance;*  in  ease  of  a  refusal  or  neglect  to 
answer,  an  attachment  should  be  taken  out,  and 
the  party  in  default  in  answering  will  not  be  al- 
lowed to  object  to  the  delay  occasioned  by  his  own 
default  because  an  attachment  was  not  issued  at 
an  earlier  date.' 

In  AlalNmift  by  the  express  provisions  of  the 
statute,  if  answers  to  interrogatories  are  not  filed 


in  time,  are  not  sufficiently  full,  ot  axe  evasive,  it 
is  within  the  discretion  of  the  court  either  to  attach 
the  party  and  cause  him  to  answer  fully  in  open 
court  or  to  continue  the  cause  until  further  answers 
are  made  or  to  direct  a  nonsuit  or  judgment  by 
default  to  be  entered.' 

In  Georgia  under  the  statute  Where  interrogii- 
tories  are  prepared,  filed,  and  commission  attached, 
and  where  notice  of  the  same  has  been  duly  given, 
if  the  discovery  sought  is  material  and  such  as  the 
law  requires  to  be  made,  if  it  is  not  made,  a  con- 
tinuance at  the-  instance  of  the  opposite  party 
should  be  granted.^  In  no  event,  however,  should 
a  continuance  be  granted,  unless  there  has  been  a 
compliance  with  the  statute  to  compel  discovery.' 

[$  S5]  16.  Proceedings  to  Take  Depositions.  A 
continuance  \may  be  granted  for  the  purpose  of 
allowing  a  party  to  take  the  deposition  of  an  ab- 
sent witness,"  or  because  depositions  duly  taken  of 
commissions  to  take  the  same  have  not  been  re- 
turned^ at  the  proper  length  of  time  before  the 
trial,"  or  where  a  deposition  is  found  to  be  formally 
defective  so  as  to  require  it  to  be  retaken.'  Gen- 
erally it  must  appear,  however,  that  the  testimony 
sought  is  materiaP  and  procurable,'*  that  the  wit- 
ness will  not  be  present  at  the  trial,"  and  that  the 
applicant  has  been  guilty  of  no  negligence  in  pro- 
curing the  desired  evidence,**  or  in  failing  to  dis- 


ss. Rldgely  v.  Campbell.  1  Harr. 
&    J.    (Md.)    462. 

96.  Rosa  V.  Norvell,  S  Munf.  (17 
Va.)  170;  Steenatrup  v.  Toledo  Fdy., 
etc.,  Co.,  6S  Wash.  101.  119  P  16,  Ann 
CaslSlSC   427. 

97.  Swearingen  v.  SwearinKen. 
Wright  (Oh.)  108;  Hipp  v.  Robb,  7 
Tex.  67. 

98.  Bennett  v.  Wilson,  3  P.  Cas. 
No.  1,326,  1  Cranch  C.  C.  446. 

99.  Thels  v.  Chicago,  etc,  R.  Co., 
107  Iowa  622,  78  NW  199. 

1.  Cleveland  v.  Stanley,  13  Ind. 
S49;  Cleveland  v.  Hughes,  12  Ind. 
512:  Rice  v.  Derby.  7  Ind.  649;  Lenk 
V.  Knott.  7  Ind.  230. 

a.  Cleveland  v.  Hughes.  12  Ind. 
512;  Hubler  v.  Pullen,  9  Ind.  273.  68 
AmQ   620. 

3.  Culver  v.  Alabama  Midland  R. 
Co..  108  Ala.  330,  18  S  827:  Bx  p. 
McLendon,  33  Ala.  276:  Ex  p.  Grant- 
land,  29  Ala.  69;  Pool  v.  Harrison, 
18  Ala.  614. 

4.  Brown  V.  Uercler,  82  Qa.  650,  9 
SB  471. 

(a)  BitwroMtoilM  ta  aaotlMr 
■lal*.  It  has  been  held  that  a  cog- 
tinuance  should  be  granted  to  obtain 
an  answer  from  another  state  to  ma- 
terial Interrogatories,  although  the 
court  Is  Ignorant  as  to  whether  the 
state  provides  compulsory  process  to 
compel  a  witness  resident  there  to 
answer  Interrogatories  from  another 
state.  Johnson  v.  Baldwin,  80  Ga. 
816    * 

sl  Thompson  v.  Hays,  128  6a.  110, 
SI  SB  33;  Brown  v.  Mercer,  82  Oa. 
550,  9  SE  471;  Martin  v.  Anderson, 
21  Oa.  301. 

[a]  CMv.  Ood*  (1896)  i  8138,  pro- 
vides that  failure  to  return  shall  not 
be  a  cause  tor  continuance,  unless 
the  party  seeking  It  shows  due  dili- 
gence In  suing  out  and  having  the 
commission  executed.  Thompson  v. 
Hays.  123  Oa.  110,  61  SE  33. 

e.  Colo. — Hirsch  v.  Ferris,  1  Colo. 
402. 

Oa. — Savannah,  etc.,  R.  Co.  v.  Mor- 
ton, 71  Ga.  24;  Johnson  v.  Baldwin, 
30  Oa.  816. 

111. — Lyonjv.  Bollvln,  7  111.  829. 

Ind. — GrisBom  v.  Moore,  106  Ind. 
296.  6  NE  629,  ES  AmR  742;  Terre 
Haute,  etc.,  R.  Co.  v.  Norman,  22 
Ind.  63;  Kenton  v.  Spencer,  6  Ind. 
321;  Weat  v.  Thornburgh.  6  Blackf. 
542;  Andrews  v.  Jones,  3  Blackf.  440. 

Iowa. — Husted  v.  Williams,  128 
Iowa  634.  102  NW  619;  Holbrook  v. 
Fahey,   51   Iowa  406,   1   NW   662. 


Ky. — Western  Union  Tel.  Co.  v. 
Williams,  129  Ky.  616.  112  SW  661, 
33  KyL  1062.  1«  LRANS  409; 
Chenault  v.  Spencer,  68  SW  128,  24 
KyL  141. 

La. — Leceqne  v,  Cottin,  9  Mart.  464. 

N.  T. — Roth  v.  Mautner,  116  App. 
Div.  148.  100  NTS  707;  Perkins  v. 
Whitney,   12   NYS   184. 

Pa. — Bowen  v.  Douglaas,  2  Dall.  44, 
1  L.  ed.  282. 

Wash.— Hill  v.  Hill,  42  Wash.  250, 
84  P  829. 

7.  Marsh  v.  Hulbert.  16  F.  Cas. 
No.  9,116,  4  McLean  364:  Bancroft 
V.  Bancroft,  (Del.)  86  A  661;  White's 
Succ.,  46  La.  Ann.  632,  12  S  76S'; 
Calhoun  v.  Mechanics',  etc..  Bank,  2S 
La.  Ann.   260. 

8.  Prever  Goldring  Lumber  Co.  v. 
Bavltch,  144  NTS  563  (commission 
returned  the  morning  of  the  day  on 
which  the  case  was  called);  Kepley 
v.  Dingraan,  36  Okl.  771,  130  P  284 
(holding  that,  on  objection  to  deposi- 
tions because  not  filed  one  day  before 
trial,  the  court  on  its  own  motion 
properly  continued  the  cause  until 
the  following  day). 

9.  U.  S. — Waskern  v.  Diamond,  29 
F.  Cas.   No.   17,248.  Hempst.   701. 

Ind. — GrlBsom  v.  Moore,  106  Ind. 
296.   6  NE  629.  65  AraR  742. 

Kan. — Order  of  United  Commercial 
Travelers  of  America  v.  Barnes.  72 
Kan.  293.  80  P  1020,  82  P  1099,  7 
AnnCas  809. 

La. — Tarleton  v.  Bringler,  15  La. 
Ann.  419. 

N.  T. — ^Neal  v.  Sherrlff,  62  App. 
Div.   466,  65  NTS  92. 

Tex. — McMahan  v.  Veasey,  (Ctv. 
A.)  60  SW  333. 

ia]  Tallnra  of  d^ponant  to  Biga<~ 
Where  a  commission  had  been  ob- 
tained to  procure  the  evidence  of  a 
witness,  and,  on  a  rule  taken  on  the 
opposite  party  to  %how  cause  why 
the  deposition  should  not  be  read 
on  the  trial  of  the  cause,  the  objec- 
tion was  made  that  they  were  not 
signed  by  the  deponent,  and  this  ob- 
jection was  sustained  by  the  court, 
it  was  held  that,  in  the  absence  of 
any  neglect  attributable  to  the  party 
taking  out  the  commission,  he  was 
entitled  to  a  new  commission,  and 
to  a  continuance  of  the  cause  in  the 
meantime.  Tarleton  v.  Bringler.  15 
La.  Ann.   419. 

[b]  After  a  ■•ooad  oonimlaaioa  to 
•xamixia  a  wltnaas  la  a  forein  oonii* 
try  bam  loanad,  with  leave  to  go  to 
trial   notwithstanding,   the  court,   on 


special  circumstances  since  dis- 
covered, will  vacate  the  rule  as  to 
going  to  trial,  and  will  allow  a  fur- 
ther time  for  the  return.  Ferris  v. 
Smith,  2  Cal.  (N.  T.).253. 

10.  Marsh  v.  Hulbert,  16  F.  Cks. 
No.  9,  116,  4  McLean  364;  Deacon  v. 
Rasch,  40  Ind.  A.  77.  81  NE  84;  Per- 
kins v.  Whitney,  12  NYS  184. 

11.  Nicken  V.  Kuttawa  Cltlsena' 
Bank,  60  SW  926,  22  KyL  1552; 
Gatsemeyer  v.  Peterson.  68  Nebr.  832, 
94  NW  974  (holding  that,  wher* 
from  the  showing  made  on  the  mo- 
tion there  is  no  ground  to  believa 
that  the  deposition  can  be  procured 
in  any  reasonable  time,  it  is  not 
error  to  deny  the  continuance): 
Stratton  v.  Dole,  46  Nebr.  472,  «8  NW 
876. 

[a]  VawUUaf  wltaeM. — ^Where  it 
appears  that  if  a  continuance  shottld 
be  granted  to  take  a  deposition  th« 
witness  would  refuse  to  answer  the 
Interrogatories,  It  Is  not  error  to 
deny  tne  continuance.  Nickell  V. 
Kuttawa  Cltisens'  Bank,  60  SW  926, 
22  KyL  1652. 

[b]  Hoaresldaat  wltasss. — It  has 
been  Intimated  that  the  continuance 
will  not'  be  allowed  where  the  wit- 
ness resides  out  of  the  state,  unless 
it  be  shown  that  he  can  there  be 
compelled  to  answer  questions  by 
.deposition.  Stratton  v.  Dole,  46  Nebr. 
472,  63  NW  876.  But  see  Johnson 
V.  Baldwin,  30  Ga.  816  (holding  it 
to  be  a  fair  presumption  that  the 
laws  of  a  sister  state  furnish  com- 
pulsory process  In  such  9a.<ies). 

13.  Toung  V.  Kent  Clr.  Judge,  116- 
Mich.  10,  74  NW  206  (holding  that 
defendant  in  an  action  by  a  non- 
resident is  not  entitled  to  a  contih- 
uance  until  he  can  take  plalntitrs 
deposition,  where  plaintiff  offered 
himself  as  a  witness  in  court,  and 
the  purpose  of  taking  the  deposition 
is  to  discover  whether  there  is  finy 
defense  and  to  prepare  for  trial). 

13.  U.  S.— Paoittc  Coal,  etc..  Go.  v. 
Pioneer  Mln.  Co.,  206  Fed.  577,  128« 
CCA  693;  Marsh  v.  Hulbert,  16  F. 
Cas.    No.    9,116,   4  McLean  364. 

Ark. — Spear  Min.  Co.  v.  Shlnn,  98 
Ark.   346.   124   SW   1046. 

Colo. — Hirsch  v.  Ferris.  1  Colo.  402. 

Del. — Bancroft  v.  Bancroft,  85  A 
561. 

Qa. — White  v.  Beasland.  42  Ga.  184; 
Martin  v.  Anderson.  21  Oa.  301; 
Moody  V.   Davis.   10  Oa.   403. 

111. — Fisher   v.    Greene,    95    III..  94; 
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aov«r  that  the  deposition  had  not  been  returned." 
Abo,  where  the  depositiona  are  to  be  taken  under 
eode  provisions  allowing  the  court  in  equitable 
actions  to  order  the  evidence  to  be  taken  in  the 
form  of  depositions,  it  must  appear  that  the  case 
falls  within  the  code  provisions,  and  that  there  has 
been  a  compliance  with  the  terms  thereof,  in  order 
to  entitle  a  party  to  a  continuance.^"  Every  party 
is  expected  to  prepare  his  case  for  trial  before  the 
cause  is  reached;  and  where  depositions  are  neces- 
sary for  the  proper  presentation  of  his  cause,  he 
must  take  the  proper  legal  measures  to  secure  them 
by  the  issuance  of  a  commission,'"  and  such  per- 
aonai  supervision  as  the  exigencies  of  the  case  may 
require."  The  question  as  to  what  will  constitute 
due  diligence  in  any  particular  case  depends  on  the 
facts  and  circumstances  presented  to  the  court.** 
To  authorize  a  suit  to  be  continued  on  account  of 
an  outstanding  commission,  it  must  appear  that  no 
unnecessary  delay  was  suffered  to  intervene  after 


the  oommencement  of  the  suit,  for  a  party  never 
can  take  advantage  of  his  own  n^ligMice.'*  A 
party  cannot  claim  a  continuance  for  the  nonietom 
of  his  adversary's  conuuission,"'  or  because  the  ad- 
verse party  took  depositions  a  short  time  before 
the  court  convened,  where  he  might  have  waited 
imtil  the  trial  and  might  have  produced  the  witness 
in  court."^ 

[^  36]  17.  Absence  of  Parties— ■&.  In  OsneraL 
It  is  unquestionably  an  important  privilege  of  a 
party  to  be  present  at  the  trial  of  his  eause,  which 
should  not  be  denied  on  a  proper  application  made, 
unless  for  weighty  reasons;"  and  in  some  states  it 
is  expressly  provided  by  code  or  statute  that  the 
court  may,  for  good  cause,  postpone  the  trial  of 
the  case  in  the  absence  of  a  party  ;**  but  the  mere 
desire  of  a  party  to  be  present  at  the  trial  of  his 
ease,  or  the  desire  of  his  attorney  to  have  him 
there,  is  not  a  sufficient  reason  in  itself  for  a  con- 
tinuance of  the  case.**     Such  a  desire  may  grow 


Zlnser  v.  Chicago  Sanitary  Diat,  175 
lU.  A.  9. 

Iowa. — Hardin  v.  Iowa  It,  etc.  Co., 
TS  Iowa  726,  43  NW  54!l.  6  LRA  52. 

Ky. — New  York  Home  Ins.  Co.  v. 
Crowder,  164  Ky.  792,  176  SW  J44; 
IjOtliBTlUe  Rock  Co.  V.  Cain,  82  8W 
«1»,  26  KyL  849;  Niokell  v.  Kuttawa 
Cltlaens^Bank,  «0  SW  926,  22  KyL, 
166S:  Lucas  V.  Brand,  Eg  SW  48S,  22 
KyL.  CSS. 

lOL. — Cole  V.  La  Chambra,  31  La. 
Ann.  41;  Vaiden  v.  Abney,  7  La.  Ann. 
675;  Oardner  v.  O'Connell,  7  La.  Ann. 
4E3:  Benolat  v.  Reybum,  2  La.  Ann. 
U1. 

K.  T. — Roth  V.  Hautner,  116  App. 
Dlv.  148,  100  NTS  707;  Bouchereau 
V.  I^e  Guen,  3  Johns.  196. 

Pa. — Cooper  v.  Mitchell,  1  Phlla. 
73. 

Tex. — Gulf,  etc™_R.  Co.  v.  Wheat, 
'  68  Tex.  133,  3  SW  455:  Texas,  etc, 
R.  Co.  V.  Hardin,  62  Tex.  367-  Mc- 
ICahon  t.  Busby,  29  Tex.  191:  Hcgan 
V.  Burleson,  26  Tex.  Suppl.  36;  Hicks 
V.  Porter,  38  Tex.  Civ.  A.  334,  86  SW 
.  437;  San  Antonio,  etc.,  R.  Co.  v. 
Bowles,  (Civ.  AJ  30  SW  89  [aff  88 
Tex.  634.  32  SW  880  (aff  168  U.  S. 
706,  18  set  943,  42  L.  ed.  1213)]; 
Texas,  etc.,  R.  Co.  v.  Hosklns,  2  Tex. 
A.  Civ.  Cas.   i  66. 

Va.— Fiott  v.  Com.,  12  Oratt.  (53 
Va.)   664. 

And  see 'infra  f  68. 
.  [a]  Bi  dtvoree  cas—  the  first 
term  after  the  brln^ns  of  the  suit 
is  the  trial  term  as  well  hlb  the  ap- 
pearance term,  and  a  defendant  must 
make  reasonable  effort  to  be  ready 
for  trial  at  the  first  term;  but  a  fail- 
ure to  take  out  a  commission  to  pro- 
cure the  testimony  of  nonrealaent 
witnesses  Immediately  after  the  ac- 
tion is  docketed  so  as  to  be  pre- 
pared for  trial  at  the  first  term 
does  not  show  want  of  diligence,  and 
a  continuance  to  obtain  the  testi- 
mony may  be  gr.inted.  Bancroft  v. 
Bancroft.   (Del.)    86  A  561. 

14.  Wilcox  V.  Mlms,  96  Ga.  664, 
20  SB  382;  Continental  Lumber,  etc^ 
C!o.  y.  Wllroy,  (Tex.  Civ.  A.)  161  SW 
840,  842  (where  the  court  said:  "Hav- 
ing been  advised  that  the  depositions 
had  been  taken  and  returned,  and 
having  copies  of  the  answers,  coun- 
sel for  appellant  could  safely  as- 
sume that  they  were  on  file  with  the 
papers  of  the  case,  and  their  failure 
to  Inquire  for  them,  in  these  circum- 
stances, until  they  were  needed  on 
the  trial,  was  the  exercise  of  proper 
diligence"). 

IB.  Wahlberg  v.  C.  A.  Buchwald 
Lumber  Co.,  163  Iowa  618.  183  NW 
1065:  Ellwood  v.  Price,  73  Iowa  84, 
84  NW  618;  Holbrook  v.  Fahey,  61 
Itfwa    406.    1    NW    662. 

18.  Jaokson  v.  Wood  worth.  18 
Johns.  (N.  T.)  135;  Cooper  v.  Mitch- 
ell. 1  Phila.  (Pa.)  78;  San  Antonio, 
etc,  R.  Oo.  V.  Bowles,  (Tex.  Civ.  A.) 


SO  SW  89  raff  88  Tex.  684,  82  SW 
880  (aft  166  U.  S.  706,  1«  SCt  943, 
42  L.  ed.  1213)]. 

IT.  Flnnerty  v.  Coughlin,  68  Iowa 
761,  6  NW  704. 

[a]  lUstake  of  tilMik. — The  fact 
'that  an  attorney  is  obliged,  on  ac- 
count of  press  of  business  and  ab- 
sence from  home,  to  intrust  the  serv- 
ice of  notices  for  taking  depositions 
to  a  clerk  who  makes  a  mistake,  oc- 
casioning the  suppression  of  the  dep- 
ositions, doss  net  entitle  liirn  to  a 
continuance  for  the  purpose  of  re- 
taking the  same.  Flnnerty  v.  Cough- 
lin, 63  Iowa  761,  6  NW  704. 

18.  Colo. — ^Hlrsch  v.  Ferris,  1  Colo. 
402. 

Ga. — ^Martin  v.  Anderson,  21  Oa. 
301;   Moody  v.  I>avis,  10  Oa.  403. 

III.— Fisher  V.  Greene,  96  111.  94; 
Lyon  V.  Bollvln,   7  111.  629. 

Ky. — McAfee  v.  Rurrack,  1  KyL 
347.  10  Ky.  Op.  812. 

La. — Cole  V.  La  Chambre,  31  La. 
Ann.   41. 

Pa.— Cooper  v.  Mitchell,  1  Phlla.  73. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Wheat, 
68  Tex.  133,  8  SW  466;  Hogan  v. 
Burleson,  26  Tex.  Suppl.  35;  San 
Antonio,  etc.,  R.  Co.  v.  Bowles,  (Civ. 
A.)  30  SW  89  [aff  88  Tex.  634.  32 
SW  880  (aff  168  U.  S.  706,  18  SCt 
943,  4S  L.  ed.  1213)];  Texas,  etc., 
R.  Co.  ▼.  Hoskins,  2  Tex.  A.  Civ. 
Cas.   t   66. 

Va.— Flott  V.  Com.,  12  Gratt.  (63 
Va.)  684. 

Fa]  Ootnml—fam  one  week  before 
txML — ^An  application  for  continu- 
ance because  of  the  delay  In  re- 
ceiving a  deposition  from  New  York 
Is  properly  refused,  where  It  appenrs 
that  the  suit  was  begun  four  months 
before  the  trial,  and  the  commission 
Issued  but  one  week  before  the  trial. 
San  Antonio,  etc.,  R.  Co.  v.  Bowles, 
(Civ.  A.)  30  SW  89  raff  88  Tex.  634, 
32  SW  880  (aff  168  U.  S.  706,  ;g  SCt 
943,   42  L.  ed.   1213)}. 

IS.  Cooper  v.  Mitchell,  1  Phila. 
(Pa.)   73. 

[a]  Oommiasloa  on  terms.  Where 
a  party  procures  a  commission  to 
take  testimony  on  the  terms  that 
whether  It  be  returned  or  not  the 
cause  shall  not  on  that  account  be 
continued  at  the  next  term,  yet,  If 
It  be  returned  executed  at  the  next 
term,  the  adverse,  party  has  a  right 
to  a  continuance  till  he  can  examine 
the  testimony,  that  he  may  have  op- 
portunity to  disprove  It,  If  he  deems 
it  necessary.  Norwood  v.  Owlngs,  1 
Harr.   &  J.    (Md.)    296. 

[b]  ITotlca  of  trial ^It  Is  no  ob- 
jection to  giving  notice  of  the  trial 
of  a  cause  that  there  is  a  commission 
to  take  depositions  out,  but  if  there 
has  not  been  suflicient  time  for  the 
return  of  the  commission  the  judge 
will  postpone  the  trial  without  costs. 
Stokes  v.  Garr.  17  N.  J.  L.  451: 

80.  St.  Joseph's  College  v.  Lee,  4 
La.   828. 


ai.  State  L.  Ins.  Co.  v.  Ford,  101 
Ark.   613,  142  SW  8(8. 

88.  Cal.— Jaffe  v.  LUienthal,  101 
Cal.  ITS,  36  P  636. 

Oa.— Martin  v.  Nichols,  121  Ga. 
506,  49  SB  613.        ' 

Ida.— Storer  v.  Heitfeld,  17  Ida.  113, 
105   P  65. 

Ind. — Pate  v.  Talt,  72  Ind.  450. 

Miss. — Whlttaker  v.  Goodwin.  97 
Miss.  663,  63  S  413. 

Okl. — Jennings  Co.  v.  Dyer,  41  Okl. 
468.   139   P  260. 

Tex. — Mayton  v.  Ouild,  (Tex.  Civ. 
A.)   29   SW  218. 

[a]  After  sevanl  ooBtiiiiiaaoes  at 
laonest  of  oppostts  party^^n  a  case 
being  called,  plaintiff's  counsel  stated 
that  his  client  who  lived  In  another 
city  had  been  notified  by  letter  of  the 
date  of  the  trial,  but  had  not  ap- 
peared, and  that  counsel  could  not 
go  to  trial  without  his  actual  pres- 
ence; that  the  case  had  been  called 
at  previous  terms;  and  that  plaintiff 
had  always  been  present  and  ready 
for  trial,  but  that  the  case  had 
always  been  continued  at  defendant's 
Instance.  Uivler  such  circumstances 
It  was  held  tnat  in  denying  that  re- 
quest and  dismissing  the  suit  for 
want  of  prosecution  the  court  erred. 
Mayton  v.  Guild,  (Tex.  Civ.  A.)  29 
SW  218. 

88.  Belts  Spring  C!o.  v.  Jardlne 
Mach.  Co.,  23  <5al.  A.  706.  139  P  657. 

84.  Cal. — Quetrolo  v.  Quelrolo,  129 
C;al.  686.  62  P  316,  63  P  432;  Barnes 
V.  Barnes,  95  Cat  171,  SO  P  298,  16 
LRA  660;  Cohn  v.  Brownstone,  83  CaL 
362.  28  P  963;  Wilkinson  v.  Parrott, 
32  Cal.  102;  Rubens  v.  Mead,  6  Ol. 
Unrep.  Cas.  14,  53  P  432. 

Colo. — Cochrane  v.  Parker,  IS  Colo. 
A.  169,  64  P  1027. 

Ga. — Barker  v.  Marietta  Guano  CX>.. 
,112  Ga.  SOS,  37  SE  879;  Fletcher  v. 
Collins,  111  Ga.  263,  36  SB  <46;  Ounn 
V.  Gunn,  95  Ga.  439.  22  SB  652-  Ross 
V.  McDuffle,  91  Oa.  130,  16  SB  648; 
National  Bxch.  Bank  v.  Walker,  80 
Ga.  281,  4  SB  763;  Clay  v.  Barlow, 
73  Gbl.  787;  Cauthen  v.  Bamesville 
Sav.  Bank,  69  Ga.  767;  Hayes  v. 
Hamilton,  68  Oa.  88S. 

III.— Hasen  v.  Pierson.  «S  III.  241; 
Telford  v.  Brlnkerhoff,  45  111.  A.  686; 
Schleslnger  v.  Nunan,  26  III.  A.  526. 

Ind. — Davis  v.  Luark,  34  Ind.  408; 
Jacobs  T.  Finkel.  7  Blackf.  438;  Hunt 
V.  Listenberger,  14  Ind.  A.  3S0,  42 
NB  240,  964. 

Iowa. — Brandt  v.  McDowell,  52 
Iowa  280,  2  NW  1100. 

Kan. — Tucker  v.  Gamer.  S6  Kan. 
464;  PauluccI  v.  Verity,  1  Kan.  A. 
121,    40    P   927. 

Ky. — Townsend  v.  Rhea,  38  SW 
865,  18  KyL  901:  Chambers  v.  Hand- 
ley,  3  J.  J.  Marsh.  98. 

La. — 'Richardson  v.  Dlnkgrave,  26 
La.  Ann.  651:  Kohn  v.  Short,  18  La. 
Ann.  291;  Hills  v.  Jacobs,  7  Rob.  406; 
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out  of  mere  cnriodty,  or  from  the  mere  general 
interest  which  any  party  to  litigation  has  in  its 
results,  without  any  expectation  of  the  party  being 
able  himself,  in  any  way,  by  his  presence  and  coun- 
sel, to  give  material  aid  in  the  case.**  A  party  is 
bound  to  attend  to  the  trial  of  his  cause  at  his  own 
peril;"  and,  in  the  absence  of  a  reasonable  and 
BufBcient  excuse,"  the  iisual  rule  should  be  adhered 
to  and  the  party^left  to  suffer  the  consequences  of 
his  own  neglect.  The  absence  of  a  party  must  be 
accounted  for  before  a  cause  will  be  continued  on 
this  ground."  That  is,  it  must  appear  that  such 
absence  is  unavoidable,^  and  that  a  postponement 
is  not  asked  for  the  mere  purpose  of  delay;"  and 
even   where   the  unavoidable  absence  of   a  party 


litigant  is  established,  this  is  not  always  a  ground 
for  continuance."  In  most  cases  the  g^nting  or 
the  refusing  of  a  continuance  on  account  of  the 
absence  of  a  party  litigant  is  within  the  sound  dis- 
cretion of  the  trial  court."*  Where  a  postponement 
of  a  trial  was  asked  until  a  certain  hour  to  proenre 
the  attendance  of  defendants  as  witnesses  in  their 
own  behalf  and  was  refused,  and  the  trial  was  ex- 
tended beyond  the  hour,  and  one  of  the  defendants 
arrived  after  the  hour  and  testified,  it  was  not 
error  to  refuse  the  request." 

Volimtary  absence.  The  purely  voluntary  ab- 
sence of  a  party  will  not  justify  a  continuance  on 
his  behalf,*^  and  the  fact  that  such  absence  was 
with  the  consent,  or  on  the  advice,  of  counsel  does 


Llzardl  V.  Arthur,  16  La.  577;  Baby 
V.  Brown,  14  La.  247. 

Minn. — West  v.  Hennessey,  63 
Minn.  378.  66  NW  639. 

Mo. — Owens  v.  Tlnsley,  21  Mo.  423; 
Hurck  V.  St.  Louis  Exposition,  «tc., 
Assoc,  28  Mo.  A.  629;  Oerber  T. 
McCoy,  23  Mo.  A.196. 

N.  J.— Smith  V.  Burnet,  17  N.  J.  Ba. 
40. 

N.  T.— Post  V.  Wright,  1  Cal.  111. 

N.  C. — Crites  V.  Lanier.  1  N.  C.  110. 

Pa.— Cowperthwalte  v.  Miller,  2 
Phila.  319. 

Tex. — Mayer  v.  Duke,  72  Tex.  446, 
10  SW  666:  Stevens  v.  Perrin,  19  Tex. 
ClT.  A.  664,  47  SW  802:  Mayton  v. 
Guild,  (Civ.  A.)  29  SW  218:  Hannah 
v.  Chadwlck,  2  Tex.  A.  Civ.  Cas. 
I  617. 

Wash. — ^McClellan  v.  Qaston,  18 
Wash.  472,  61  P  1062. 

W^.  Va. — McDonald  v.  Peacemaker, 
6  W.  Va.  439. 

Wis. — ^Allls  V.  Meadow  Springs  Dls- 
tlUlne  Co..  67  Wis.  16,  29  NW  643,  SO 
NW  300. 

SB.  Pauluccl  V.  Verity,  1  Kan.  .A. 
121,  40  F  927;  Trevelyan  v.  Lofft,  83 
Va.  141.  1  SB  901. 

[a]  Varsonal  »tt«adaao«  niuu««»- 
■ail«  An  administrator  appeared  be- 
fore the  commissioner  appointed  for 
the  purpose  of  maklns  a  settlement 
of  his  account  but  refused  to  settle 
his  accounts  as  agent  of  the  Intestate, 
and  without  settling  either  account 
went  tb  Bngland  and  was  unable  to 
return  for  eighteen  months.  In  the 
meantime  the  accounts  were  made 
up,  and  on  the  entry  of  the  decree, 
a  continuance  was  asked,  on  the 
ground  that  because  of  his  illness 
and  absence  he  had  been  prevented 
from  attending  in  person  and  sub- 
mitting his  evidence.  It  was  held 
that  the  continuance  was  pruperly 
denied,  because  his  personal  attend- 
ance was  not  necessary  to  a  fair 
settlement,  as  all  of  his  books  and 
papers  were  accessible  to  his  counsel, 
and  his  act  in  leaving  the  state  was 
voluntary.  Trevelyan  v.  Loflt,  83  Va. 
141,  1  SB  901. 

98.  Raby  v.  Brown,  14  La.  247; 
West  V.  Hennessey,  63  Minn.  378,  66 
NW  639;  Philips  v.  Qrats,  2  Penr.  & 
W.  (Pa.)  412,  28  AmD  83;  Hannah  v. 
Chadwlck,  2  Tex.  A.  Civ.  Cas.  |  517. 

[a]  ninai  in  one  case  exceptions 
to  defendant's  special  plea  having 
been  sustained,  he  was  granted  leave 
to  amend,  and  the  trial  of  the  cause 
was  -postponed  two  days  to  enable 
him  to  prepare  his  amendment. 
When  the  cause  was  again  called,  de- 
fendant's counsel  made  application  to 
continue  on  the  ground  that  defend- 
ant was  absent  ftom  court,  and  that 
his  counsel  had  used  diligence  to  in- 
form him  that  his  presence  at  court 
was  necessary  to  make  oath  to  the 
truth  of  the  matters  alleged  in  the 
amended  plea,  tinder  such  circum- 
stances It  was  held  that  the  applica- 
tion was  properly  overruled,  as  it 
was  defendant's  duty  to  be  present 
at  court,  and  give  attention  to  his 
defense.  Hannah  v.  Chadwlck,  2 
Tex.  A.  Civ.  Cas.  f  617. 

[b]  OoaaolsBUona  objsotloss  to 
day  of  trfsl  —The  conscientious 
scruple*  of  a  Jew  to  appear  and  at- 


tend to  the  trial  of  his  cause  on 
Saturday  Is  no  ground  for  a  continu- 
ance. Philips  V.  Orats,  2  Penr.  &  W. 
(Pa.)  412,  23  AmD  33. 

a7.  Light  V.  vRlchardson,  3  C^l. 
Unrep.  Cas.  745,  31  P  1123.  And  see 
cases  Infra  this  note. 

[a]  Ho  toatenctlon  ••  to  fntnxe 
attaadaac*^— Defendant  and  his  wit- 
nesses were  present  at  the  time  fixed 
for  trial,  but  bis  attorney  was  absent 
because  of  sickness.  The  court 
stated  that  the  case  would  be  con- 
tinued on  that  account,  and  defendant 
and  his  wltneasea  left  without  in- 
structions as  to  future  attendance. 
The  next  day  the  attorney  was  still 
sick,  and  defendant  and  his  witnesses 
did  not  appear.  Under  such  circum- 
stances it  was  held  that  the  absence 
of  defendant  and  his  witnesses  was 
excusable,  and  that  a  continuance 
should  have  been  granted.  Light  v. 
Richardson,  3  CaL  Unrep.  Cas.  746. 
31  P  1123 

[b]  Mlacaxriage  of  lstt*r<— A 
motion  by  plalntift  for  continuance 
when  the  case  was  called  for  trial  in 
her  absence  should  have  been  granted 
on  a  showing  that  plalntiffi  intended 
to  be  present,  and  that  a  failure  to 
attend  was  due  to  the  miscarriage 
of  a  letter  written  by  her  attorney. 
Helm  i.  Volls,  68  Kan.  816,  49  P  662. 

[c]  An  aooldaat  to  a  txata  which 
prevents  a  party  from  reaching  court 
in  time  for  trial  is  sufficient  ground 
for  a  continuance.  Hoover  v.  Hoover, 
6  Nebr.  {UnoJT.}  167,  97  NW  620. 

[d]  Absent  m  servioe  of  opposite 
paity^— In  one  case  a  continuance 
was  granted  to  defendant  where 
plaintiff  had  engaged  him  in  its 
service  and  had  sent  him  on  an  ex- 

Slorlng.  expedition.  Respubllca  v. 
latlack,  2  Dall.  (Pa.)  108,  1  L.  ed. 
310. 

as.  Alaska. — ^Pratt  v.  United 
Alaska  Min.  Co.,   1  Alaska  96. 

Cal. — Wilkinson  v.  Parrott,  32  (Jal. 
102;  Mead  v.  Broads,  21  Cal.  A.  324, 
131  P  768;  McConnell  v.  Fox,  2  Cai. 
A.  329,  83  P  269. 

Oa. — ^Hutcherson  v.  Ladson,  130  Oa. 
427.  60  SB  1000;  National  Bxch.  Bank 
V.  Walker,  80  Qa.  281,  4  SE  768;  Hays 
V.  Hamilton,  68  Oa.  883;  Cavender  v. 
Atkins,  2  Ga.  A.  173,  58  SB  832. 

111. — Haaen  v.  Plerson,  83  111.  241; 
Tilford  V.  BrinkerhofT.  45  111.  A.  686, 

Nebr. — Dorshlmer  v.  Herndon,  98 
Nebr.  421,  153  NW  4»6. 

H.  I. — Manton  v.  Klttredge,  (B.  I.i 
88  A  979. 

Wash. — Humphrey  v.  New  York 
Mut.  L.  Ins.  Co.,  86  Wash.  672,  151  P 
100;  Portland,  etc.,  R.  Co.  v.  Ladd, 
47  Wash.  88,  91  P  573.  , 

as.  Helm  V.  Votls,  68  Kan.  816,  49 
P  662;  Donallen  v.  Lennox.  6  Dana 
(Ky.)  89;  Post  v.  Wright,  1  Cai. 
(N.  Y.)  Ill;  Crites  v.  Lanier,  1  N.  C. 
110. 

30.  Mead  V.  Broads,  21  Cal.  A.  824, 
131  P  758;  Cavender  v.  Atkins,  2  Oa. 
A.  173,  68  SB  332;  Neven  v.  Neven, 
38  Nev.  541,  148  P  364,  164  P  78. 
And  see  Hyser  v.  Hyser,  63  Colo. 
199,  124  P  346,  AnnCasl914B  356 
(holding  that.  In  view  of  the  liberal 
policy  as  to  continuance  in  divorce 
suits,  refusal  of  one  to  defendant  in 
such  a  suit,  after  statement  by  the 


court  that  one  oould  be  granted  if 
she  could  not  be  present,  was  error, 
where  she  was  in  a  distant  state, 
without  means). 

31.  Alaska. — ^Pratt  v.  United 
Alaska  Min.  Co.,  1  Alaska  85. 

Cal. — Kneebone  v.  Kneebone,  83  CM. 
646,  23  P  1031. 

La. — 'Laboulsse  v.  Orleans  Cotton- 
Rope,  etc.,  Co.,  48  La.  Ann.  682,  9 
S  492. 

Nebr. — Clark  v.  Carey,  41  Nebr. 
780,  60  NW  78. 

N.  T. — Schalter  v.  Schaffer,  6  NT8 
644;  Kllllner  v.  Crary,  13  Johns.  228. 

Oh. — Diebold  v.  Powell,  32  Oh.  St. 
173. 

W.  Va, — Morgadtown  Second  Nat. 
Bank  V.  Ralphsnyder,  64  W.  Va.  231, 
46  SB  806. 

See  also  Duff  v.  Rose,  6  Ky.  Op.  27 
(recognizing  the  rule). 

[a]  Delay  a  anestiOB  for  conrf^— 
After  several  ineffectual  attempts  by 
plaintiff  to  have  the  trial  of  h<nr 
action  postponed,  the  cause  was 
marked  ready  for  trial,  without  ob- 
jection .by  her  attomeya  When  it 
was  reached  for  trial,  her  attorney 
again  applied  for  further  postpone- 
ment on  the  ground  of  her  Illness, 
and  a  postponement  was  had  for 
three  days  to  enable  defendants  to 
ascertain  the  true  condition  of  her 
health.  Subsequently  affidavits  were 
produced  and  oral  evidence  taken, 
and  the  trial  Judge,  being  satisfl^ 
that  plaintlS'^B  application  was 
merely  for  delay,  refused  further 
postponement  and  allowed  defend- 
ants to  take  a  dismissal.  Under 
such  circumstances  it  was  held  that 
the  exercise  of  the  trial  court's  dis- 
cretion would  not  be  interfered  with, 
particularly  as  it  did  not  appear  but 
that  the  plaintiff  could  begin  a  new 
action  by  paying  costs.  Schaffer  v. 
Schaffer,  5  NTS  644. 
,.?"■  „9^^y  V-  Pierce,  «3al.)  159  P 
682;  Sheldon  v.  Landwehr,  169  Oi. 
778,  116  P  44;  Jones  v.  Jones,  188  Mo. 
A.   220,    176  SW   227. 

38.  Ark. — ^American  Standard  Jew- 
elry Co.  V.  Hill,  90  Ark,  78,  117  SW 
781. 

Cal. — Sheldon  v.  Landwehr,  1S9 
Cal.  778,  116  P  44. 

Nev. — Neven  v.  Neven,  38  Nev.  B4i, 
148  P  854,  164  P  78. 

Okl. — N.  S.  Sherman  Mach,,  etc. 
Works  V.  R.  D.  Colo  Mfg.  Co.,  161  P 
1181. 

Philippine. — ^Veloso  v.  Ang  Sent; 
Teng,  2  Philippine  622. 

Wash. — Nye  v.  Manley.  69  Wash. 
631,  126  P  1009. 

84.     Hazen  v.  Plerson.  83  111.  241. 

3S.  Cal. — Canty  v.  Pierce,  159  P 
582;  Jaffe  v.  Lillenthal.  101  (2al.  176, 
35  P  636-  Mead  v.  Broads,  21  Cal.  A. 
324.  131  P  758. 

Oa.— Hays  v.  Hamilton.  68  Oa.  888; 
Cavender  v.  Atkins,  2  Oa.  A.  173,  58 
SB  332. 

111. — Haxen  v.  Plerson,  83  111.  241; 
Pardridge  v.  Wing,  76  111.  236;  Wick 
V.  Weber,  64  111.  167;  Bergevin  v. 
Barnard,  72  111.  A  47;  Mantonya  v. 
Huerter.  35  111.  A.  27;  Schlesinger  v. 
Nunan,   26  111.  A.   525. 

Kan. — Tucker  v.  Oamer,  26  Kan. 
464. 

La. — Richardson  v.   Dinkgrave.   2C 
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iQOt  change  the  rule." 

Necessity  of  party's  presence.  The  presence  of 
a  party  to  an  action'  to  aid  and  assist  his  counsel  in 
the  trial  of  the  cause  is  not  ordinarily  consid^ed  es- 
sential ;  and  the  absence  of  a  party,  not  as  a  witness, 
but  simply  as  an  aid  to  counsel,  is  rarely  regarded 
as  a  ground  for  continuance.^'  To  authorize  or  to 
justify  a  continuance  on  the  ground  of  the  absence 
of  a  party,,  it  must  be  made  to  appear  that  he  is  a 
competent'"  and  material^  witness,"  or  that  his 
presence  is  indispensable  to  a  fair  trial  of  the  merits 
of  the  cause,*'  and  that  injustice  may  result  to  the 
applicant  in  the  event  of  a  refusal  of  the  delay 

Li*.  Ann.  6S1;  Kohn  T.  Short,  18  La. 
Ann.  291. 

Mich. — Culley  v.  Walkeen,  80  Mich. 
443,  4E  NW  368. 

Nebr. — Dorshijner  v.  Hemdon,  98 
Nebr.  421.  153  NW  496.  98  Nebr.  426, 
164  NW  207. 

N.  J.— Smith  V.  Burnet,  17  N.  J. 
Ba.  40. 

N.  T. — ^Killmer  v.  Crary,  13  JofanB. 
its. 

8.  C— Westfleld  v.  Wostfleld,  19  8. 
C.  «B. 

wis. — AlHs  V.  Meadow  Sprlnr  Dis- 
tilling Co.,  «7  Wis.  16,  29  NW  643, 
n  NW  300. 

fa]  Abssao*  ob  aooomit  of  hsslfh 
—where  a  party  who  Is  a  material 
yrltness  In  his  own  behalf  leaves 
home,  even  on  account  of  his  health, 
when  his  suit  is  .liable  to  be  called 
for  trial,  and  without  having  his  dep- 
osition taken  or  making-  any  arrange- 
ment for  a  postponement,  the  cause 
xrlll  not  be  continued  on  account  of 
his  absence.  Wick  v.  Weber.  64  111. 
167;  Hantonya  v.  Huerter,  36  III.  A. 
17:  Schlesinger  ▼.  Nunan.  26  III.  A. 
S26. 

[b]  IbKlta  of  OMW.— A  court  will 
not  pass  on  the  merits  of  a  case  on 
an  application  for  a  continuance,  and 
If  a  defendant  is  voluntarily  absent 
and  bases  an  application  to  continue 
Oh  the  ground  that  the  case  of  plain- 
tiff Is  without  merit,  it  will  be  re- 
fused. Bergevin  v.  Barnard,  72  III. 
aT 47. 

88.  Miller  v.  Brown.  18  Ida.  200, 
109  P  139;  Hunt  v.  Mstenberger,/ 14 
Ind.  A.  320,  42  NB  240,  964;  Brandt 
T.  McDowell,  62  Iowa  230.  2  NW 
1100.  Compare  Cox  v.  Klrkwood,  41 
Okl.  704,  706,  139  P  980  (where  the 
court  said:  "After  the  court  had 
denied  the  application  to  dismiss  the 
cause,  the  plaintiff  then  presented  a 
sworn  showing  for  a  continuance  for 
the  term,  and  among  the  grounds 
(Sierefor  alleged  that  the  plaintiff 
was  not  present  in  court,  and  that 
he  resided  In  the  state  of  Iowa,  and 
that  he  was  a  material  witness  In 
the  cause,  setting  out  the  testimony 
the  plaintiff  was  expected  to  give, 
and  that  he  was  not  present  for  the 
reason  that  counsel  had  expected  the 
action  to  be  dismissed,  and  had  ad- 
vised him  that  it  would  be  dismissed, 
and  Oiat  it  was  not  necessary  for 
him  to  incur  the  expense  necessary 
in  coming  from  his  home  in  Iowa. 
While  this  application  was  addressed 
to  the  discretion  of  the  trial  court. 
we  are  inclined  to  believe  that  deny- 
ing the  continuance  was,  in  the  light 
of  .the  subsequent  proceedings  at  the 
trial,  an  abuse  of  discretion"). 

87.  U.  S. — Eldwards  v.  Nichols,  8 
F,  Cas.  No.  4.296,  3  Day  (Conn.)  16, 
Brurin.  Coll.  Cas.  43. 

111. — Harrib  v.  Rose,  26  111.  A.  237. 
•'Iowa. — Wilson  v.  Pfaffe.  103  NW 
992  ' 

Kan. — Beard  v.  Mackey,  61  Kan. 
Itl.   32  P  921. 

Okl. — Jennings  Co.  v.  Dyer,  41  Okl. 
468,  471.  139  P  250   fquot  Cyc]. 

Pa. — Jones  v.  Little,  2  Dall.  182,  1 
L.  ed.  340. 

W.  Va. — Logie  v.  Black,  24  W. 
Va.  1. 

88.  Edwards  v.  Nichols.  A  Day 
<Conn.)  16,  8  F.  Cas.  No.  4,296.  Brunn. 
OoU.  Cas.  48;  Calhoun  v.  Wright,   23 


Tex.  622.  ' 

3».  111.— Mayo  v.  William  a.  Fryo 
Mfg.  Co.,  126  111.  A.  577:  Harris  v. 
Rose.  26  111.  A.  237. 

Kan. — Beard  v.  Mackey,  61  Kan. 
131.  32  P  921. 

La. — Laboulsse  v.  Orleans  Cotton- 
Rop^   etc.,    Co.,    43    La.    Ann.    682,    9 

Mo.^ — Qamier  t.  Le  Beau,  SO  Mo. 
229;  Jones  T.  Jones,  188  Mo.  A.  220, 
176  8W  227. 

Nebr. — Clark  T.  Carey,  41  Nebr. 
780,  60  NW  78. 

N.  Y.— Daly  v.  Mlnke,   86  NTS  93. 

Wash. — Portland,  etc.,  R.  Co.  v. 
Ladd,  47  Wash.  88,  91  P  673. 

And  see  Duff  v.  Rose,  6  Ky.  Op.  27, 
28   (where.  In  referring  to  an  absent 

garty,  the  court  said:  "The  fact  that 
e  would  have  been  able  to  impeach 
some  of  the  witnesses  who  testified 
against  him  would  not  have  entitled 
him  to  a  continuance  had  he  made 
application  therefor  upon  that  ground 
alone"). 

[a]  Absane*  of  a  eodefandaat  is 
not  sufflclent  where  his  testimony 
would  support  a  defense  In  which 
some  of  the  defendants  were  not  in- 
terested. Gamier  v.  Le  Beau,  30  Mo. 
229 

40.  Jennings  Co.  v.  Dyer,  41  Okl. 
468,  139  P  360. 

[a]  Vliaa  it  is  not  an  abuse  of 
discretion  to  deny  a  continuance  on 
the  ground  of  the  al>Eence  of  the 
party  where  the  "party  is  repre- 
sented by  an  agent,  through  whom 
the  transaction  in  question  was 
made,  and  who  is  familiar  with  the 
facts,  and  testifies  fully  concerning 
them,  and  It  does  not  affirmatively 
appear  that  the  absent  party  (or.  In 
this  case,  officer  of  a  corporation 
which  is  a  party)  was  himself  a 
witness."  Jennings  Co,  v.  Dyer,  41 
Okl.  468,  471,  139  P  260. 

41.  Cal. — Quelrolo  v.  Queirolo,  129 
Cal.  686,  62  P  315;  Jaffe  v.  Lilienthal, 
101  Cal.  176,  35  P  636;  Rubens  v. 
Mead,  6  Cal.  Unrep.  Cas.  14,  53  P 
432;  Mead  v.  Broads,  21  Cal.  A.  324, 
131  P  768. 

.  Ga. — Barker  v.  Marietta  Guano  Co., 
112  Ga.  306,  37  BE  379;  Morse  v. 
Lowe,  111  Ga.  274.  36  SE  688:  Duggar 
v.  Lackey,  86  Ga.  631,  11  SE3  1025: 
National  Exch.  Bank  v.  Walker,  80 
Ga.  281.  4  BE  763:  Cauthen  v.  Barnes- 
vllle  Sav.  Bank,  69  Ga.  767. 

111. — ^Hazen  v.  Pierson,  83  111.  241; 
Schnell  v.  Rothbath,  71  111.  83;  Mayo 
V.  William  G.  Prye  Mfg.  Co.,  126  111. 
A.  677;  Baltimore,  etc.,  R.  Co.  v.  Mul- 
len. 108  111.  A.  637;  Telford  v.  Brlnk- 
^erhoff,  46  111.  A.  686;  Waarlch  ▼.  Win- 
ter, 33  111.  A.  36. 

Iowa — Childs  V.  Heaton,  11  Iowa 
271. 

Kan. — Beard  v.  Mackey,  51  Kan. 
131.   32  P  921. 

Ky. — Cassidy  v.  Berkovits,  169  Ky. 
786,  185  SW  129;  Townsend  v.  Rhea, 
38  SW  866.  18  KyL  901. 

Nebr. — Black  v.  Webber,  1  Nebr. 
(Unoff.)  468.  96  NW  806. 

N.  T. — Daly  v.   Mlnke,   86  NTS   92. 

Okl. — Jennings  Co.  v.  Dyer,  41  Okl. 
468,  471,   139  P  260   [quot  Cycj. 

Pa. — (jowperthwaite  v.  Miller,  2 
Phlla.  219. 

S.  D. — Saastad  v.  Okeson,  16  S.  D. 
377.   92   NW  1072. 

Utah.— Almy  v.  Hes«.  2  Utah  228. 


and  his  conseqaent  inability  to  be  present  at  the 
trial  of  the  case.*' 

[$  37]  b.  From  State.  The  absence  of  a  party 
from  the  state  will  not  ordinarily  be  considered  a 
sufficient  ground  for  a  continuance,*'  unless  some 
good  excuse  in  addition  is  alleged  as  the  reason 
for  the  nonappearance.** 

Absence  at  commencemient  of  suit.  By  statute 
in  some  jurisdictions,  where  defendant  is  out  of 
the  state  at  the  time  when  the  suit  is  commenced 
against  him,  and  does  not  return  before  the  time 
for  trial,  the  action  must  be  continued.*" 

[$38]     C.    On  Business.    Absence  of  a  party  on 

Black.    34 


W.  Va. — ^Logie  v.  Black.  84  W, 
Va.  1. 

[al  The  nnavoidable  ataence  of 
til*  mpexlBtanAaat  of  a  xallroad  oou- 
pmy,  who  had  charge  of  the  wit- 
nesses and  preparation  of  the  case, 
and  who  possessed  peculiar  knowl- 
edge concerning  It.  necessary  for  a 
fair  trial,  is  insufficient  ground  for 
a  continuance  where  it  is  not  shown 
that  some  other  agent  or  officer  of 
the  road  could  not  do  as  welL  Bal- 
timore, etc.,  R.  Co.  V.  Mullen,  108 
111.  A.  637. 

4a.  Mead  v.  Broads,  21  Cal.  A.  S24, 
131  P  768;  Cavender  v.  Atkins,  2 
Ga.  A.  173.  68  SE  332;  Jennings  Co. 
V.  Dyer,  41  Okl.  468.  471,  139  1»  260 
[quot  C!yc];  McAIexander  v.  Hatr- 
Ston,  10  Leigh   (87  Va)   607. 

43.  Cal.— -Mc(:onneIl  v.  Fox,  2  Cal. 
A.  829,  83  P  259. 

Ida— Miller  v.  Brown,  18  Ida.  300. 
109  P  139. 

111.— Wick  v.  Weber.  «4  HL  167. 

Ky. — Gatliff  v.  Johnson,  140  Ky. 
282,  130  SW  1100. 

Minn. — West  v.  Hennessey.  68 
Minn.  378.  66  NW  639. 

N.  J. — Smith  V.  Burnet  17  N.  J. 
Bq.  40. 

44.  Conn. — Stoyel  v.  Wastcott,  S 
Day  349. 

Ky.-^Donallen  v.   Lennox.  6  Dana 

Mass. — Blanchard  v.  Wild,  1  Mass. 
342. 

Okl. — Wood  v.   Jones,   159  P  326. 

Wash. — ^Robertson  v.  WooUey,  6 
Wash.  166.  32  P  1060.  ^ 

ra]  Teuvotazr  abMrnoe^— Where 
defendants  are  guilty  of  no  unrea- 
sonable delay  in  filing  their  answers, 
their  motion,  made  before  the  cause 
is  set  for  trial,  for  a  continuance  to 
the  next  term  of  court,  will  bs 
granted,  on  affidavit  showing  that  the 

?rlnclpal  defendant — the  manager  of 
he  business  out  of  which  the  suit 
grew,  and  the  person  with  whom  all 
the  transactions  were  had — is  neces- 
sarlly,  but  only  temporarily,  absent 
from  the  state.  Robertson  v.  Wool- 
ley.  6  Wash.  166,  32  P  1060. 

[b]  OMue  reaoliM  oa  Izrernlar 
oaU  of  dookefci— On  calling  a  cause 
for  trial,  defendant's  attorney  ob- 
jected to  pleading  or  going  to  trial, 
on  the  grounds  set  forth  in  his  affi- 
davit, that  some  three  weeks  before 
defendant  had  applied  to  him  to  know 
if  the  cause  would  be  tried  during 
that  term,  that  he  told  him  that 
from  the  crowded  state  of  the  docket 
he  did  not  think  It  possible,  that  an- 
other attorney  told  defendant'  the 
same  thing,  that,  on  that  belief,  de- 
fendant had  left  the  state  on  business 
without  preparing  for  trial  further 
than  speaking  to  an  attorney  to  ap- 
pear for  him,  and  that  he  had  not 
returned.  The  affiant  also  showed 
that  the  cause  bad  been  reached  by 
an  irregular  call  of  the  docket, 
whereby  many  contested  cases  had 
been  passed  over,  and  not  tried,  con- 
tinued, or  disposed  of,  in  which  the 
parties  were  demanding  trials,  and 
which  if  tried  would  have  consumed 
the  whole  term.  Under  such  circum- 
stiinces  It  was  held  that  a  continu- 
ance should  have  been  granted.  Don- 
alien  V.  Lennox,  6  Dana  ^Ky.)  89. 
46.     Stoyel     V.     Westoott,     3     Day 
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business  of  an  ordinary  ellaracter  is  no  ground  for 
a  postponement.** 

[i  39]  d.  B«caiise  of  mums— (1)  Of  Party.^' 
The  illness  of  a  party  is  not  ipso  facto  a  cause  for 
continuance  of  the  cause;**  but  where  a  party's 
presence  at  the  trial  is  indispensable  and  the  char- 
acter of  his  illness  is  such  as  to  render  his  presence 
at  the  trial  impossible,  a  continuance  should  foe 
granted,**  if  it  appears  that  he  has  been  guilty  of 
no  n^ligence,**^  and  that  the  sickness  is  not  the 


result  of  an  act  voluntarily  done  for  the  purpose 
of  affecting  -  the  trial.'°  The  fact  of  illness  must 
be  established  by  some  satisfactory  sworn  state- 
ment,"^ either  in  the  shape  of  an  affidavit^'  or  the 
certificate  of  a  physician  that  satisfies  the  court 
of  the  inability  of  the  party  to  be  present."  It 
should  further  appear  that,  if  the  continuance  is 
granted,  there  is  reasonable  probability  that  the 
party  will  be  able  to  attend  the  trial  within  a  rea- 
sonable time.**    From  the  very  nature  of  the  relief 


•(Conn.)  3-49;  Blanchard  v.  Wild.  1 
Maas.   S42. 

46.  Barnes  t:  Barnes,  96  Cal.  171, 
SO  P  298,  16  L,RA  660;  Cassldy  v. 
Berkovits.  169  Ky.  785,  186  SW  129; 
Chambers  v.  Handley,  3  J.  J.  Marsh. 
(Ky.)  98;  West  v.  Hennessey,  63 
Minn.  278,  66  NW  639. 

[aj  IMToroe  profieefllngs.— While 
the  trial  court  should  be  most  liberal 
In  granting  continuances  In  divorce 
cases,  because  the  public  as  well  as 
the  parties  to  the  action  are  Inter- 
ested in  the  result  of  the  suit,  a 
defendant  must  be  held  to  the  exer- 
idse  of  Kood  faith  and  diligence,  and 
cannot  be  heard  to  complain  if  the 
failure  to  present  his  defense  results 
from  an  attempt  to  subordinate  the 
business  of  the  court  to  hia  own 
business  engagements  and  conveni- 
ence. Barnes  v.  Barnes,  96  Cal.  171, 
30  P  298,  16  LRA  660. 

[b]~  Czavallaf  saleswp  -"Appel- 
lant  (Tassidy  urges,  as  a  reason  for 
revers&l,  the  denial  of  his  motion  tor 
a  oontlnuance  based  upon  his  absence 
from  the  trial  on  account  of  private 
business.  Appellant   was   a 

traveling  salesman  and  was  absent 
from  attendance  upon  his  ordinary 
duties  as  such,  we  do  not  think 
appellant's  showing  entitled  him  to  a 
continuance."  Cassldy  v.  Berkovits, 
169  Ky.  786,   789.  186  SW  129.' 

47.  Am  grouad  for  ssoond  or  fur- 
thtit  ooattawuee  see  infra  9  168. 

4a.  C.  S. — Eldwards  v.  Nichols.  8 
Day  (Ctenn.)  16,  8  F.  Caa.  No.  4,296, 
Brunn.  Coll.  Cas.  43;  Nones  v.  Bdsall, 
18  F.  C^as.  No.  10.290,  1  Wall.  Jr.  189. 

<3b1. — Lynch  v.  San  Francisco  Su- 
per. Ct.,  150  Cal.  123,  88  F  708:  Quelr- 
olo  V.  Quelrolo,  129  Cal.  686,  62  P 
SI 6;  Rubena  v.  Mead,  6  Cal.  Unrep. 
Cas.  14.  63  F  432. 

Ck>lo. — Ford  V.  Simmons,  52  Colo. 
249,  121  P  167. 

<3a. — Fletcher  v.  ColUna,  111  Oa. 
263,  26  SB  646. 

111. — Wick  V.  Weber,  64  111.  167. 

Ky. — Townsend  v.  Rhea,  38  SW  866, 
18  KyL,  901. 

Mo. — Riverside  Lumber  Co.  v. 
Schmidt.  130  Mq.  A.  227,  109  SW  71; 
J.  H.  Rottman  Distilling  Co.  v.  Van 
Frank,  88  Mo.  A.  60;  Hurck  v.  St. 
Louis  X<xi>osition,  etc.,  Assoc,  28  Mo. 
A.  «2». 

Okl. — Jennings  Co.  v.  Dyer,  41  Okl. 
468.  471.  139  P  260  [quot  Cycl. 

Pa.— -Jones  v.  Little,  2  Dall.  182,  1 
L.  ed.  340. 

[ai  Vallore  to  fll*  maww,  ■ 
Wliere  a  party  has  failed  to  file  an 
answer  in  an  action  for  a  divorce, 
or  to  make  any  6ther  kind  of  defense, 
a  continuance  on  the  ground  of  ill- 
ness of  a  party  will  not  be  granted 
on  the  day  set  for  the  hearing. 
Quelrolo  v.  Quelrolo,  129  Cal.  686,  62 
P  315. 

4».  Cal. — ^Jaffe  v.  Llltenthal.  101 
Cal.  176,  26  P  636;  Rubens  v.  Mead. 
6  Cal.  Unrep.  C^s.  14.  62  P  433:  Betts 
Spring  Co.  V.  Gardlne  Mach.  Co.,  22 
C&L  A.  70S.  12»  P  667. 

Oa.— Martin  v.  Nichols.  121  Oa. 
606.  49  SB  612;  Morse  v.  Lowe.  Ill 
Ga.  274.  36  SB  688;  Mathews  v. 
W^iUoughby.  86  Oa.  289,  11  SB  620; 
Connell  v.   Sharpe,   82  Ga.   443. 

Iowa. — In  re  Townsend.  123  Iowa 
346.   97  NW  1108. 

Ky. — Harrod  v.  Hutchinson,  106 
SW  266.  32  KyL  8;  HolUs  v.  Watsop, 
89  SW  648,  28  KyL  660;  Townsend 
V.  Rhea.  38  SW   866,  18  KyL  901. 

Mo. — McDonald  v.  McDonald,  116 
Mo.  A.  617.  92  SW  351;  J.  H.  Rottman 
DlstHlins  Co.  V.  Van  Frank,  88  Mo. 


A.  60. 

N.  T. — Irish  Industrial  Exposition, 
etc.,  Co.  V.  Sheridan,  121  App.  Dlv. 
922.  106  NTS  392-  Mlchelsen  v.  Spies. 
83  Hun  509,  32  NTS  17;  Garfield  Nat. 
Bank  V.  Colwell.  28  NTS  723,  8  NTS 
380. 

N.  C— Stratford  v.  Stratford,  92 
N    C.   297. 

'Okl. — ^Wood  V.  Jones,  159  P  826; 
McMahan  v.  Norick,  12  Okl.  126.  69 
P  1047. 

Tenn. — Douglass  v.  Blakemore,  12 
Helsk.  564. 

Tex. — Low,  etc..  Water  Co.  v.  Hick- 
son,  32  Tex.  Civ.  A.  457,  74  SW  781. 

(Jan. — SchuUs  v.  Wood,  6  Can.  S.  C. 
686. 

[a]  Por  wwiple,  it  was  held 
error  to  refuse  a  continuance  when 
counsel  stated  that  he  could  not  go 
to  trial  without  bis  client's  presence. 
and  presented  the  affidavit  of  a 
physician  that  he  had  visited  the 
client  on  the  previous  day.  that  he 
had  pneumonia,  and  would  be  unable 
to  attend  court  for  Ave  or  six  days — 
also  the  affidavit  of  another  person 
that  he  had  seen  the  client  the  morn- 
ing of  the  trial,  and  that  he  was  very 
sick  and  unable  to  come  to  court. 
Mathews  v.  WlUoughby,  86  Oa.  289, 
11   SB   620. 

[b]  laiaaitjr  of  party^— Where  de- 
fendant becomes  Insane  pending  an 
action  against  her  for  divorce,  the 
action  should  be  continued  If  there 
is  any  hope  of  recovery.  Stratford 
V.  Stratford,  92  N.  C.   297. 

4SVi>  J-  H.  Rottman  Distilling  Co. 
V.  Van  Frank,  88  Mo.  A.  60. 

SO.  Harrod  v.  Hutchinson,  (Ky.) 
106  SW,  366,  32  KyL  3. 

[a]  mwss  foUowlaff  voontlssed 
dnuuMnaeaa. — ^While  merely  being 
drunk  by  the  voluntary  act  of  the 
party  Is  not  ground  lor  a  contin- 
uance, yet  the  Illness  which  results 
from  long-continued  alcoholism  is  re- 
garded as  involuntary,  and  may  be  a 
ground  for  continuance.  Harrod  v. 
[utchlnson,  (Ky.)  106  SW  365,  266, 
32  KyL  8  (where  It  Is  said:  "A  dlfTer- 
ence  has  always  l)een  made  In  the 
law  between  merely  being  drunk,  or 
what  Is  called  'voluntary  drunken- 
ness,' and  the  Illness  which  comes  or 
results  from  long-continued  alco- 
holism. Where  a  man  simply  be- 
comes Intoxicated,  so  that  he  is  for 
the  time  being  Incapable  of  attend- 
ing to  business,  a  court  would  be 
slow  to  grant  him  a  continuance  be- 
cause of  such  voluntary  act,  and 
would  be  apt  to  conclude  that  the 
drunkenness  was  Indulged  in  pur- 
posely to  work  a  continuance  of  his 
case.  But  where  the  drunkenness, 
&s  here,  commences  so  far  off  in  time 
as  to  preclude  the  idea  that  It  was 
done  with  any  view  of  affecting  the 
trial,  and  where,  as  the  result  of  the 
dissipation,    the    defendant    Is    really 

f>hysically    111.    his    sickness    will    be 
rested  as  being  Involuntary"). 

Bl.  Hamlll  v.  Hall,  4  Colo.  A.  290, 
36  P  927;  Westfleld  v.  Westfleld,  19 
S.  C.  86;  McCIellan  v.  Gaston,  18 
Wash.  472,  51  P  1062. 

[a]  SeaCMV  evldsBee..— An  affi- 
davit that  a  third  person  had  told 
the  affiant  that  defendant  was  sick 
Is  Insufficient  to  show  such  sickness 
as  ground  for  continuance.  McCIel- 
lan V.  Gaston,  18  Wash.  472,  61  P 
1062. 

[b]  TTiireillled*  letter^— The  court 
properly  directed  a  cause,  regularly 
reached,  to  proceed  to  trial  In  the 
absence  of  defendant  and  his  eoun- 
sel.  where  the  only  showing  acoonnt- 


Ing  for  such  absence  was  an  unveri- 
fied letter  of  defendant  requesting  a 
continuance  because  of  his  sudden 
illnesa.  Hamlll  v.  Hall,  4  Colo.  A. 
290,  26  P  927. 

[c]  Vnvwifled  mnuMre.— Where 
on  the  calling  of  the  calendar,  the 
appellant  was  present  and  acting  as 
his  counsel,  and  the  case  was  set  for 
the  next  day  to  suit  his  convenience, 
and  on  the  next  day  he  sent  a  mes- 
sage to  the  Judge  saying  that  he 
was  111  and  unable  to  appear,  and  an 
officer  was  denied  admission  to  the 
house,  a  notice  that  the  Judge  would 
proceed  to  try  the  case  in  his  ab- 
sence at  a  certain  hour  was  held 
sufficient  indulgence.  Westfleld  v. 
Westfleld.  19  S.  C.  86. 

sa.  Jaftee  v.  Lilienthal,  101  C^aL 
176.  86  P  «8«;  Schnell  v.  Rothbath. 
71  111.  83;  Waarlch  v.  Winter.  33  IlL 
A.  36;  Harlow  v.  Warren.  88  Kan. 
480,  17  P  169;  HoUls  v.  Wataon,  8* 
SW  648.   28   KyL  560. 

B8.  Franklin  v.  Ford,  13  Oa.  A. 
469,  79  SB  366  (holding  insufficient 
the  unsworn  statement  of  one  alleged 
to  be  a  physician);  Solomon  v.  State, 
71  Miss.  667.  14  8  461  (holding  that 
a  continuance  because  of  the  illness 
of  a  party  was  properly  refused 
where  the  attending  physician  de- 
clined to  say  that  any  hurtful  results 
would  follow  the  party's  appearance 
in  court);  Black  v.  Webber.  1  Nebr. 
(UnotC.)    468.    96   NW    606. 

[a]  A  nLMM  aaswom  oerttfloat*  of 
m  physleiaB  that  defendant  is  pros- 
trated from  the  effects  of  la  grippa 
and  rheumatism,  not  able  to  be  out, 
and  that  any  exposure  would  be  dan- 
gerous, together  with  affidavits  of 
the  party  and  his  son  that  he  Is  un- 
able to  sit  up  and  has  to  be  assisted 
from  his  bed.  because  of  such  Illness, 
is  not  such  a  showing  as  indicates 
abuse  of  discretion  In  overruling  a 
motion  to  continue  for  that  cause  a 
foreclosure  suit  already  pending 
more  than  two  years,  especially  when 
no  reason  appears-  why  defendant's 
place  cannot  be  fully  supplied. 
Black  V.  Webber,  1  Nebr.  (Unoft.) 
468,  96  NW  606. 

B4.  Ford  v.  Simmons,  52  Colo.  249, 
121  P  167;  Hostetter  v.  Green,  170 
Ky.  119,  186  SW  611;  Rose  v.  Mon- 
arch, 160  Ky.  129.  160  SW  66,  42 
LRANS  660;  Cohn  v.  Clark.  (Okl.) 
160  P  467. 

"In  cases  of  continued  sickness  of 
one  of  the  parties  to  the  case,  with- 
out any  showing  that  there  Is  a  prob- 
ability of  a  recovery  In  a  reasonable 
time  so  as  to  enable  the  party  to  at- 
tend the  trial,  the  court  should  over- 
rule a  motion  for  continuance  based 
upon  these  grounds.  In  such  cases 
the  attorney  representing  the  party 
should  take  his  depositions.  If  his 
evidence  is  desired."  Cohn  v.  Clark, 
(Okl.)  160  P  467,  469. 

[a]  measoa  for  ml*. — "Where 
there  has  been*  one  continuance  by 
consent  on  account  of  sickness,  and 
another  continuance  by  the  court  for 
the  same  sickness,  and  the  parties 
are  ruled  to  prepare  their  case  and 
be  ready  for  trial  at  the  next  term  of 
cburt.  no  continuance  should  be 
granted  on  account  of  the  same  sick- 
ness of  the  same  party,  rendering 
htm    unable    to    attend    the    trial    or 

five  his  deposition,  unless  It  be  made 
0  appear  In  the  affidavit  that  there 
is  a  reasonable  probability  of  the 
party's  recovery,  and  of  his  being 
able  either  to  attend  the  trial  or 
give  his  deposition  within  a  reason- 
able time.    If  the  rule  were  other* 
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asked,  the  deeision  of  the  qneetioa  muat  faeeea- 
saiily  rest  almost  entirely  williin  the  disoretion  o£ 
the  trial  court,"  and  such  disoretion  will  not  be 
interfered  with  unless  the  same  has  been  abused 
to  the  extent  of  prejudicing  the  applicant's  right 
to  a  fair  trial  of  the  cause."*  A  continuance  is 
properly  refused  where  it  appears  that  the  party 
is  not  too  ill  to  attend  trial,"  or  that  his  deposi- 
tion might  have  been  taken,"*  or  that  the  facts  to 
which  it  is  claimed  that  he  will  testify  are  ad- 
mitted."* Apprehension  pf  ill  health  and  of  con- 
sequent inabiUty  to  attend  will  not  sustain  an  ap- 

Vlae.  no  itarty  oould  ever  ret  a  trial 
In  a  case  acainst  one  who  waa  sufter- 
ins  from  a  permanent  disease,  and 
whose  condition  waa  gradually  grow- 
injr  worse;  thus  placinr  upon  the  one 
that  is  well,  the  whole  burden  of  the 
other's  sickness,  and  jeopardising 
his  property  rights  for  an  unreason- 
able length  of  time."  Rose.  v.  Mon- 
arch.   150    Ks.   lit,   ISS.    ISO   SW   66, 

42  LRANs  eeo. 

SB.  Ala.— Campbell  v.  White,  77 
Ala.  IB7. 

Ark. — ^American  Standard  Jewelry 
Co.  y.  Hill,  90  Ark.  78.  117  SW  781: 
Ooddard  v.  State,  78  Ark.  226,  S6  SW 
47S. 

Cal. — Sheldon  v.  Liandwehr,  159  CaL 
778,  116  P  44:  Lynch  t.  San  Francisco 
Super.  Ct,  160  Cal.  lis,  88  P  708: 
Barnes  v.  Barnes,  95  Cal.  171,  30  P 
298,.  IS  LRA  660. 

Colo. — Ford  V.  Simmons,  62  Colo. 
249,  121   P  167. 

Oa. — Lambert  Hoisting  Engine  Co. 
Y.  Bray,  127  Oa.  462,  5«  SB  613: 
Carter  v.  Pitta,  12B  Ga.  792,  54  SB 
696;  Hathcock  v.  Mcaoutrk.  119  Qa. 
»72,  47  SB  668:  Steadman  v.  Sim- 
mons, SB  Qa.  691;  Cavender  v.  At- 
kins, 2  Ga.  A.  17S.  58  SB  8S2. 

111.— Wick  V.  Weber,  64  111.  167; 
Harris  v.  Rose,  26  III.  A.  287. 

Ind.— Pate  v.  Tait,  72  Ind.  450. 

Kan. — Beard  v.  llackey.  61  Kan. 
121.  22  P  921. 

Ky. — HcClurg  t.  Igleheart,  33  SW 
80,  17  KyL  918. 

Nebr. — ^Black  ▼.  Webber.  1  Nebr. 
(Unoff.)  468.  96  NW  606;  Humphrey 
V.  Humphrey,  S  Nebr.  (Unoll.)  467. 
91  NW  866. 

N.  T. — Schafler  v.  Schaffer,  6  NTS 
644. 

N.  C — Skinner  v.  Bryoe,  76  N.  C. 
287. 

S.  C. — La  Fitte  t.  McNeel  Marble 
Co..  88  S.  C.  878,  70  SB  1013;  Cannon 
V.  bean,  80  S.  C.  557,  61  SB  1012. 
_^Wls. — Schamper     v.     Ullrich,     131 
Wis.  524,  111  NW  691, 


plication  made  several  days  before  trial  ;**  but  the 
contrary  has  been  held  in  regard  to  applications 
made  on  the  day  on  which  the  case  was  set,  or 
reached,  for  trial.'^ 

[$  40]  (2)  In  Family  of  Party.  The  granting 
of  a  continuance  for  illness  in  the  family  of  a  party 
to  the  cause  is  a  matter  within  the  discretion  of 
the  trial  court,  and  such  discretion  will  not  be  re- 
viewed where  the  circomstanees  of  the  case  are 
not  such  as  to  show  that  it  has  been  abused."  To 
warrant  the  granting  of  a  continuance  on  this, 
ground  a  pal^wble  case  of  injustice  must  be  made* 


(a]     Cwbiff    testtnumy    ii^    pr 
«•  of  conrtf— I 


._    -In  an  action  to  set 

aside  a  decree  of  divorce,  an  appli- 
cation for  a  continuance  Was  made 
On  the  ground  that  plaintiff  was 
pnyaically  unable  to  appear  in  court 
aha  give  testimony.  Instead  of  sus- 
taining the  application,  the  trial 
court  went  to  the  residence  of  plain- 
tiff without  the  of&cers  and  attorneys 
and  had  her  testimony  taken  in  its 
presence.  It  was  held  that  there 
was  no  error  in  overruling  the  mo- 
tion for  continuance.  Humphrey  v. 
Humphrey,  3  Nebr.  (Unoff.)  467,  91 
NW  866. 

'  S6k  Oa. — ^Ausley  v.  Cummlngs,  146 
Oa.  750,  89  SB  1071;  Seagraves  v. 
Powell  Co..  136  Oa.  877,  72  SB  349; 
Camp  v.  Britt,  121  Ga.  466,  49  SB 
286;  Bomar  v.  Bqultable  Mortg.  Co., 
121  Ga.  466,  49  SB  267;  Fletcher  v. 
Collins,  111  Ga.  263,  36  SB  646:  Por- 
ter v.  Porter,  17  Ga.  A.  466,  87  SB 
707. 

111.— Harris  v.  Rose,  26  111.  A.  237. 

Kan. — ^Beard  v.  Mackey,  51  Kan. 
121.  32  P  921. 

Ky. — Rose  v.  Monarch,  160  Ky. 
129,  160  SW  56.  42  LRANS  660  [reh 
overr  161  Ky.  9,  161  SW  19,  42  LRA 
NS  667];  Harrod  V.  Hutchinson.  106 
SW  366,  32  KyL  3;  Townsend  y. 
Rhea,  38  SW  866.  18  KyL  901; 
McClurg  V.   Igleheart,    33   SW   80,   17 


KyL  913. 

S.  D.— Saastad  v.  Okeson,  16  S.  D. 
377,  92  NW  1072. 

And  see  Appeal  and  Brror  |  2780. 

[a]  ITo  iMma  fid*  4«fMU«  ShowB. — 
A  postponement  of  a  trial  on  ac- 
count of  the  absence  of  defendant, 
who  it  waa  alleged  was  unable  to 
attend  by  reason  of  personal  inju- 
ries, was  asked.  In  the  affidavit  for 
continuance  the  inability  of  defend- 
ant to  attend  was  shown,  and  it  was 
stated  tliat  no  defense  could  be  made 
without  his  personal  attendance. 
There  had  be«i  a  previous  trial, 
and  it  was  not  shown  that  defend- 
ant had  a  bona  fide  defense,  that  he 
was  a  witness  to  any  material  fact, 
or  iKMsessed  of  any  knowledge  not 
shared  by  his  counsel.  Under  such 
circumstances  it  was  held  that  the 
overruling  of  the  motion  was  not 
such  an  abuse  of  discretion  as  to 
justify  a  reversal.  Beard  v.  Mackey, 
61  Kan.  131,   82  P  921. 

Tb]  ooaflletlnf  •vidanoa^— (1) 
Where  there  was  much  evidence  pro 
and  con  tui  to  whether  an  absent 
party  was  able  to  attend  court,  and 
what  was  his  condition,  the  discre- 
tion of  a  trial  judge  in  refusing  to 
continue  a  case  on  the  ground  of 
the  sickness  of  such  party  will  not 
be  interfered  with.  Ausley  v.  Cum- 
minga,  146  Ga.  760,  89  SB  1071.  (2) 
The  fact  that  on  the  hearing  of  a 
motion  for  a  new  trial  In  the  case 
affidavits  were  read  tending  to  show 
that  the  absent  party  was  in  fact 
sick  at. the  date  of  the  trial  will  not 
change. the  rule.  Fletcher  v.  Collins, 
111  Ga.  268,  86  SB  646. 

[c]  Savvxal  ooatlnnanoes. — It  Is 
not  an  abuse  of  discretion  to  refuse 
defendant  a  continuance  on  the 
ground  that  he  Is  not  in  A  physical 
condition  to  attend  court,  where 
there  have  been  several  postpone- 
ments at  his  Instance,  and  it  is  not 
stated  that  he  expects  to  testify  or 
that  his  presence  is  necessary.  Sea- 
graves  v.  W.  B.  Powell  COm  136  Oa. 
877,  72  SB  349;  Camp  v.  Britt,  .121 
Ga.  466,  49  SB  286:  Bomar  v.  Bqul- 
table Mortg.  Co.,  121  Ga.  466,  49  SB 
267;  Handley  v.  Merctiants',  etc.. 
Bank,  10  Oa.  A.  383,  73  SB  413; 
Townsend  v.  Rhea,  (Ky.)  38  SW  866, 
18  KyL  901.  See  also  Rubens  v. 
Mead,  6  CtU.  Unrepi  Cas.  14,  63  P 
432  (holding  that  there  is  no  error 
in  denying  continuance  because  of 
defendant's  sickness,  there  having 
been  a  previous  continuance  on  this 
ground,  on  stipulation  that  there 
should  be  no  further  postponement 
on  that  ground,  and  it  not  appearing 
that  defendant's  presence  wouM  have 
been  of  any  avail);  Allen  v.  Chase, 
81  Conn.  474,  71  A  367  (holding  that 
a  motion  for  a  continuance  on  ac- 
count of  Illness  of  a  party,  renewed 
without  excuse  and  contrary  to 
agreement,  is  properly  denied). 

S7.  Spann  v.  Torbert,  ISO  Ala.  641, 
30  S  889;  Pick  v.  Ketchum,  78  111. 
366;  Schamper  v.  Ullrich,  181  Wis. 
624,   111  NW  691. 

[a]  Party  aotaaUy  prwsttt.  A 
judgment  will  not  be  disturbed  for 
error  in  refusing  a  continuance  on 
account  of  the  Iflness  of  a  party,  if 
it  appears  that  such  party  was  in 
fact  present  and  testified  on  the  trial. 
Pick  V.  Ketchum,  72  111.  306. 

[b]  laconrtstwit  aotioa  of  paxty. 


—Where  a  party,  after  making  an 
application  for  a  continuance  on  the 
ground  that  he  is  too  111  to  come 
into  court,  travels  about  the  country 
while  such  application  la  under  con- 
sideration, the  court  does  not  abuse 
Its  discretion  in  refusing  to  grant 
his  request.  Spann  v.  Torbert,  130 
Ala.  641.  80  S  88». 

B8.  Smith  V.  Cunningham,  9  Phila. 
(Pa.)  96;  Saastad  v.  Okeaon,  16  S.  D. 
377.  92  NW  1072. 

[a]  Zn  raaasylvaala  It  has  been 
held  that,  whenever  applicatlonf  Is 
made  for  the  continuance  of  a  cause, 
on  account  of  the  Illness  of  a  party 
and  witness,  unless  it  clearly  ap- 
pears on  the  day  of  the  trial  that 
the  Illness  Is  too  severe  to  admit  of 
the  taking  of  a  deposition,  it  is  en- 
tirely proper  to  refuse  relief;  the 
most  tne  court  can  do  in  such  case 
Is  to  hold  the  case  over  until  the 
deposition  can  be  taken.  Smith  v. 
Cunningham,  9  Phlla.  96. 

B*.  Saastad  v.  Okeson,  16  S.  D. 
377,  92  NW  1072.  And  generally  see 
infra  f  161. 

M.  Mason  v.  Anderson,  3  T.  B. 
Mon.   (Ky.)   298. 

61.  Whittaker  v.  Godwin,  97  Miss. 
663,  63  S  413;  Mlchelsen  v.  Spies,  82 
Hun  609.  32  NTS  17. 

[a]  Thus  (1)  it  is  an  abuse  of 
discretion  to  deny  a  party  a  con- 
tinuance where  It  appears  that  he  Is 
a  material  witneaa,  and  is  about  to 
undergo  a  serious  surgical  operation 
which  would  prevent  his  presence  at 
the  trial.  Mlchelsen  v.  Spies,  83 
Hun  609,  32  NTS  17.  (2)  Also  it  is 
error  to  deny  an  application  for  a 
continuance  made  on  the  day  that 
the  case  Is  set  for  trial,  where  it 
appears  by  the  application  and  affi- 
davit of  attorney  for  appellant  that 
"appellant  was  on  his  way  to  court, 
but  liad  been  overtaken  by  a  heavy 
rain,  and,  having  been  sick  a  few 
days  before,  was  afraid  it  would 
cause  a  return  of  illness,  and  for 
this  reason  he  might  not  be  able  to 
reach  the  court,  and  that  appellant's 
presence  at  the  trial  was  indispen- 
sable to  the  defense  of  his  case,  tliat 
he  had  a  good  defense,  was  a  neces- 
sary witness,  and  had  In  his  posses- 
sion papers  and  documents  to  es- 
tablish his  defense."  Whittaker  v. 
Oodwin,   97  Miss.   663,  668,   63   S   413. 

68.  CJa.— Hathcock  v.  McGoulrk, 
119  Ga.  973,  47  SB  663  (holding  that 
it  was  not  error  to  refuse  a  continu- 
ance on  account  of  the  illness  of 
respondent's  brother,  where  the  court 
assured  respondent  that,  should  he 
receive  information  that  hla  brother's 
condition  demanded  his  presence,  the 
trial  of  the  case  would  be  sus- 
pended); •  Matthews  V.  Bates,  93  Ga. 
317,   20   SB  320. 

Iowa. — In  re  Townsend,  122  Iowa 
246,   97  NW  1108. 

Ky. — Langdon-Creasy  Co.  v.  Rouse. 
139  Ky.  647,  72  SW  1113,  24  KyL 
2096,  AnnCasl912B  292. 

N.  C— Skinner  v.  Bryce,  78  N.  C 
287. 

Tex.— City  L.  &  T.  Co.  v.  Sterner. 
(Civ.  A->   124 

contii  _  „ 

defendant's  wife  is  not  an  abuse  of 
discretion,  where  the  only  affidavit  in 
support  of  the  motion  was  a  physi- 
cian's affidavit,  made  five  days  before. 


i«»..— ^iijr  ±j.  €E   ±,  ^o,  V,  ocemer. 
!iT.  A->    124   SW  207. 
[a]     Chnuntar      afldavlta*— Denying 
ntlnuance   because   of   sickness   of 


For  latsr  oases,  Aaralopmsnts  and  Obaagwa  In  the  law  see  cumulative  Annotations,  aanm  title,  pace  and  note  number. 


§§  40-46] 


CONTINUANCES 
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out,**  and  it  most  appear  that  by  reason  of  the 
party's  absence,  counsel  cannot  go  on  with  the 
case.**  When  these  conditions  are  met,  a  continu- 
ance mnst  be  granted.*' 

[i  41]  e.  In  Pnblic  Service— (1)  InCteneral. 
Inability  of  a  party  to  be  present  at  the  trial,  be- 
cause of  absence  in  the  public  service,  does  not  as 
matter  of  right  entitle  him  to  a  continuance;** 
nevertheless,  the  court  may  in  its  discretion  grant 
a  continuance  for  this  reason,*'  and  it  seems  to  be 
customary  so  to  do. 

[(  42]  (2)  Uader  Special  Statutory  ProvisioiL 
In  some  states  continuances  are  provided  for  by 
statute  in  cases  where  parties  are  engaged  in  public 
service;**  but  it  seems  that  in  such  eases  the  i>arty 
must  claim  his  privileges  of  postponement,  and 
when  he  fails  so  to  do  it  will  oonstitnte  a  waiver 
which  will  conclude  him.** 

[%  43]  f.  Becansa  of  Imprisonment.  The  court 
may  grant  a  continuance  where  a  party  has  been 
confined  without  the  limits  of  the  state,  or  where 
for  any  reason  he  has  had  no  onportunity  to  in- 
struct his  counsel  in  his  defense;^  but  no  continu- 
ance will  be  granted  where  ample  opportunity  for 
the  preparation  of  the  defense  has  existed  and  has 


been  neglected  by  the  party  and  his  attorney," 
or  where  it  is*  not  made  to  appear  that  the  party 
has  a  meritorious  cause  of  action  or  defense  and 
desires  to  prosecute  the  case  further,"  A  party 
incarcerated  in  another  state  is  not  entitled  to  a 
continuance  on  the  ground  that  he  is  civiliter 
mortuus." 

[$44]  g.  Becanse  of  Attendance  on  Another 
Ckiurt.  Attendance  on  another  court  is  not  a 
ground  for  continuance  which  the  courts  are  bound 
to  recognize  as  sufiSeient."  Even  where  the  party 
asking  the  continuance  has  been  summoned  and 
sworn  as  a  juror  in  another  court  a  continuance 
haa  been  denied.'*  The  court  may,  however,  in  its 
discretion,  grant  a  continuance  on  such  g^und,  if 
the  ends  of  justice  require  it." 

[$46]  h.  Because  of  Incorrect  Statement  of 
Adversary.  Where  defendant  and  his  leading 
counsel  are  not  present  at  the  trial  because  of  an 
incorrect  statement  of  plaintiff,  he  should  be 
granted  a  continuance,  and  a  refusal  so  to  do  is 
an  abuse  of  discretion." 

[$46]  L  Of  Ooparty.  The  absence  of  a  coparty 
will  not  sustain  a  motion  for  continuance  unless 
he  is  a  material  witness,"  and  proper  diligence  has 


wherein  the  opinion  was  expressed 
that  defendant  could  not  eafely  leave 
home  more  than  six  hours  at  a  time 
for  a  week,  and  a  counter  affidavit 
alleKed  that  'three  days  after  the 
physician's  affidavit  was  made  de- 
fendant went  eight  miles  from  his 
home  on  business  and  that  his  home 
was  not  more  than  ten  miles  from 
the  place  of  holding  court.  Mat- 
thews V.  Bates,  93  Ga.  317,  20  SB  320. 

63.  Jamagln  v.  Atkinson,  4 
Humpbr.    (Tenn.)    470. 

e«.  city  U  &  T.  Co.  V.  Sterner, 
(Tex.  Civ.  A.)   124   SW  207. 

as.  Benford  v.  Shiver,  13  Ga.  A. 
135,  78  BE  880:  Rltchey  v.  Pendley,  11 
Ga.  A.  496,  7E  SB  841;  Peebles  v. 
Ralls,  1  Lltt.  (Ky.)  24:  Rose  v.  Stuy- 
vesant.  8  Johns.   (N.  T.)   426. 

[a]  OoafliMOtteat  of  wife.— Where 
it  is  uncontradicted  that  the  absence 
of  a  party  to  a  cause  is  due  to  the 
fact  that  he  ia  at  home,  where  his 
presence  is  necessary,  for  the  reason 
that  "bis  wife  is  likely  to  be  con- 
fined at  any  minute,"  and  his  counsel 
makes  the  requisite  statement  that 
he  (counsel)  cannot  safely  go  to  trial 
without  the  presence  of  the  absent 
party,  and  especially  when  it  is 
shown,  in  addition,  that  the  absent 
party  is  a  material  witness,  the  ends 
of  justice  require  that  a  continuance 
tie  nad.  Rltchey  v.  Pendley,  11  Cku 
A.  495,  496,  7S  SE  841. 

(b]  niBSM  of  ohiUU-Where  it  ap- 
peared, without  contradiction,  that 
one  of  the  parties  to  the  cause  was 
detained  at  his  home  on  account  of 
the  extreme  Illness  of  his  child,  and 
that  his  attendance  on  the  child  was 
necessary,  it  was  error  to  refuse  to 
continue  the  case  after  his  counsel 
bad  stated  In  effect  that  his  pres- 
ence was  absolutely  necessary  to 
enable  counsel  to  proceed  with  the 
trlaL  Benford  v.  Shiver,  13  Oa.  A. 
185,  78  SB  860. 

88.  Nones  v.  Bdsall,  18  F.  Cas.  No. 
10.290,  1  WalU  Jr.  189;  Crawford  v. 
Bradley.  35  Ga.  184;  Mathls  v.  Coca- 
Cola  Bottling  Ck>.,  18  Ga.  A.  885,  89 
SB  435;Forget  v.  Slrameler,  14  Que. 
Pr.  335. 

[a]  KsxalMz  of  conyresa»— The  ab- 
sence of  a  party  in  attendance  on 
congress  as  a  member  of  that  body 
does  not  entitle  him  to  a  continu- 
ance as  a  matter  of  right.  Nones  v. 
Edsall.  18  F.  Cas.  No.  10,390,  1  Wall. 
Jr.  1S». 

67.  Nones  v.  Eklsall,  18  F.  C!as.  No. 
10.Z90,  I  Wall.  Jr.  189. 

tfg.  See  atatutorr  provisions;  and 
cases  infra  this  note. 

[a]    mfote^-d)  Under  the  act  of 


May  6.  1861  (Sees.  Acta  26),  It  was 
necessary  for  the  court  to  be  satis- 
fied that  defendant's  presence  was  in 
some  degree  nece8!<ary,  etc.  Duncan 
V.  Nlles,  32  111.  641.  (2)  The  pro- 
vision was  subsequently  changed 
(Rev.  St.  tl874]  p  780  9  46),  and 
an  affidavit  that  defendant  s  presence 
was  necessary  was  deemed  to  be  con- 
clusive. Wicker  v.  Boynton,  83  111. 
545. 

[b]  Xowa^— (1)  By  statute,  ab- 
sence In  the  military  service  of  the 
United  States  la  made  a  ground  of 
continuance  for  defendant,  where  it 
Is  made  to  appear  that  defendant's 
presence  is  in  any  degree  necessary 
for  a  full  and  fair  trial  of  the  cause. 
Iowa  L.  h882rc  109;  Iowa  U  (1861) 
c  7;  Clark  v.  Woodbury,  23  Iowa  61; 
Butler  V.  McCall,  15  Iowa  430; 
McCormlck  v.  Rusch,  15  Iowa  127,  83 
AmD  401:  Lucas  v.  Casady,  12  Iowa 
667.  (2)  By  L.  (1864)  c  19,  the  bene- 
flts  of  the  act  were  extended  to  both 
plaintiffs  and  defendants.  Clark  v. 
Woodbury,  23  Iowa  61.  (S)  In  an 
action  against  a  Arm,  one  member  of 
which  was  in  the  military  service  of 
the  United  States,  his  copartner  ap- 
peared and  admitted  a  portion  of 
plaintiff's  claim,  and  Judgment  was 
rendered  therefor.  It  was  held  on 
appeal  that  under  the  statutes  a  de- 
fendant in  the  military  service  of  the 
United  States  was  entitled  to  a  con- 
tinuance of  the  action  amlnst  him 
during  such  service,  and  that  a  con- 
tinuance as  to  one  of  the  firm  oper- 
ated as  a  continuance  against  both, 
and  that  said  Judgment  should  be  re- 
versed. Butler  V.  McCall,  15  Iowa 
430. 

[c1  lUssonrL— Acts  (1861)  p  46, 
relating  to  suits  against  persons  In 
the  military  service,  and  Acts  (1883) 
p  SO.  do  not  prohibit  the  commence- 
ment of  suits  against  a  party  In  the 
military  servlos,  but  stay  their  prose- 
cution for  the  time  limited.  Donnell 
v.  Stephens,  35  Mo.  441. 

Cd]  aonislana — ^Act  No.  2.  April 
22,  1806,  suspending  all  proceedings 
against  members  of  the  legislature 
In  actual  attendance  on  legislative 
duty,  etc.,  was  not  superseded  by  the 
adoption  of  Const.  1812.  Bradshaw 
V.  Dickson.  9  La.  485. 

ee.  Johnson  v.  Offutt.  4  Mete. 
(Ky.)  19;  Oeyer  v.  Irwin,  4  Dall. 
(Pa.)  107.  1  L.  ed.  782;  Semple  v. 
Blsasser,  6  Phila.    (Pa.)   13. 

"To  give  the  statute  that  effect, 
the  court,  whenever  a  member  is 
sued,  must  take  Judicial  notice  of  the 
fact,  and  of  its  own  motion  dismiss 
or  continue  the  cause,  which  would 


be  impossible.  The  defendant,  to 
take  advantage  of  his  privilege,  must 
show  that  he  is  a  member;  and  it  can 
give  him  but  little  additional  trouble 
to  prepare  an  answer,  if  he  has  a  de- 
fense, and  an  affidavit  that  he  cannot 
Srepare  for  trial  without  neglecting 
Is  legislative  duties;  or  an  affidavit 
showing  that  he  has  a  defense,  but 
cannot  prepare  his  answer  without 
such  neglect;  in  either  of  which  cases 
he  shomd  have  a  continuance.  But 
if  he  has  no  defense,  the  rendition  of 
a  Judgment  against  him  is  not.  In  our 
opinion,  such  a  disturbance  as  the 
statute  was  designed  to  prohibit." 
Johnson  v.  Offutt,  4  Mete  (Ky.)  19. 
21. 

TO.  Springer  v.  Mendenhall,  8  DeU 
381;  Chandler  v.   Barker,   2  Del.   316. 

[a]  BoUtary  oonflasmant. — Where 
a  party  was  serving  a  sentence  of 
solitary  confinement  and  counsel  were 
not  permitted  to  see  him,  a  contlnu-- 
ance  was  held  proper,  (^handler  v. 
Barker,  2  Del.  816. 

71.  Springer  v.  Mendenhall,  3  Del. 
381. 

,-?■•     Jones  v,  Jones,  188  Mo.  A.  220, 
175  SW  327. 

7S.  Jones  v.  Jones,  188  Mo.  A.  220.. 
175  SW  227. 

[a}  The  reason  of  tSis  mis  is  that 
a  statute  of  the  state  suspending 
civil  rights  applies  only  to  persons 
sentenced  by  the  courts  of  the  state. 
Jones  V.  Jones,  188  Mo.  A.  220,  .175 
S  Vv   227> 

74.    Gunn  V.  Gunn,  95  Ga.  439,  22 
SB  562. 
_78.     Goodwin  v.  White,   1   Browne 
(Pa.)   272 

7J     Hill  V.  Clark,  61  Ga.  122;  Flnan 
V.  Mlllmore,  1  Mich.  N.  P.  172;  Neven 
V.  Neven,  88  Nev.  541,  148  P  384,  154  ' 
P  78. 

[a]  Wbers  a  party  Is  his  owa 
oooasu  and  Is  engaged  In  the  argu- 
ment of  a  case  in  another  court, 
which  cannot  be  postponed,  he  is  enti- 
tled to  a  continuance.  Hill  v.  Clark. 
51  Ga.  122. 

77.  Richardson  v.  Boyd,  69  Ark. 
368,  68  SW  789. 

78.  Ga. — Lumpkin  v.  Calloway. 
101  Ga.  226,  28  SE  622. 

Ida. — Storer  v.  Heltfeld,  17  Ida. 
113.  105  P  55. 

Kan. — ^Paulncci  v.  Verity,  1  Kan.  A. 
121,  40  P  927. 

Minn. — Wright  v.  Levy,  22  Minn. 
466. 

Mo.~-<3amler  v.  Le  Beau,  30  Mo. 
229.  ,  ,> 

Okl. — Wood  v.  Jones,  169  P  325lV 

Tex. — Berry  v.  Texas,  etc.,  R.  Co., 
72  Tex.   620.   10  SW  726;   Low,  etc.. 


144     [13  C.  J.] 


CONTINUANCES 


46-48 


been  used  to  secure  his  presence'*  or  his  deposi- 
tion." Where  all  that  the  absent  party  could  tes- 
tify to  is  conceded  by  the  adverse  party,  it  is  not 
an  abuse  of  discretion  to  refuse  a  continuance.*^ 

[(  47]  j.  Of  Adverse  Par^.  A  party  cannot 
claim  a  continuance  because  of  the  mere  absence 
of  the  opposite  party.** 

[(48]  18.  Absence  of  Oonnsel— a.  In  OeneraL^ 
Absence  of  counsel  is  an  excuse  little  favored  by 
the  courts  as  a  ground  for  a  continuance,**  apd  in 
most  cases  a  continuance  for  such  cause  will  be  re- 
fused.*'' E^ecially  is  this  the  case  where  no  dili- 
gence in  procuring  his  attendance  is  shown,**  or 
where  no  reasonable  excuse  for  his  absence  is  dis- 


closed,*' or  where  the  cause  is  of  such  a  nature 
that  it  could  be  tried  by  another  attorney  without 
special  preparation.**  In  all  such  cases,  however, 
where  provision  for  continuance  is  not  expressly 
made  by  statute  or  by  rule  of  court,**  and  in  some 
states  absence  of  counsel  is  not  a  statutory  ground 
for  continu^.nce,*"  the  granting  of  a  postponement 
is  a  matter  of  discretion  with  the  court,  and  may 
be  allowed  where  the  circumstances  are  such  as 
will  justify  the  additional  allowance  of  time,*^  as 
it  may  also  be  refused  in  the  pro{>er  exercise  of  the 
discretion  of  the  court;"  but,  of  course,  the  dis- 
cretion of  the  court  should  not  be  abused.** 
Snbstitation  of  attorneys.    Where  an  attorney  is 


Water  Co.  v.  Hlckson,  32  Tez.  Civ.  A. 
467.  74  SW  781. 

Wtfsh. — Portland,  etc.,  R.  Co.  v. 
Ladd,  47  Wash.  88.  91  P  S78. 

Wis. — Wlnslow  V.  Bradley,  16  Wis. 
»94. 

[a]  Illness  of  wlfe«— It  Is  reversi- 
ble error  to  deny  a  continuance  to  a 

Earty  on  account  of  the  absence  of 
Is  wife,  a  coparty  and  material  wit- 
ness, whose  pregnancy  prevented  her 
attendance.  Wright  v.  Levy,  22  Hlnn. 
4<6. 

[b]  XUaess  of  copartaer^-It  Is  no 
error  to  refuse  a  continuance  asked 
by  one  of  two  defendants  sued  as 
copartners,  where  the  only  showing 
Is  that  defendant,  who  was  a  nonresi- 
dent of  the  state,  desired  to  attend 
the  trial,  but  was  unable  so  to  do  on 
account  of  sickness.  Pauluccl  v. 
Verity,  1  Kan.  A.  121,  40  P  927. 

[c]  Aottoa  Maburt  siirsUss;  «b- 
ssBo*  of  pilaolpal. — ^An  action  against 
the  sureties  on  a  note  alone,  Judg- 
ment having  already  been  rendered 
against  the  principal,  will  not  be 
continued  because  the  latter  Is  ab- 
sent for  providential  cause,  although 
the  counsel  for  the  sureties  state  that 
they  cannot  go  safely  to  trial  with- 
out such  principal,  such  counsel  fur- 
ther stating  that  they  did  not  rep- 
resent him  in  the  case.  Lumpkin  v. 
Calloway,  101  Ga.  228,   28  8E  622. 

79.  Chamberlain  v.  Reld,  49  Ind. 
S32.     And  see  infra  |  74. 

80.  Wilson  v.  King,  83  111.  232; 
Worsham  v.  McLeod,  (Miss.)  11  S 
107. 

n.  Riverside  Lumber  Co.  v. 
Schmidt.  130  Mo.  A.  227,  109  SW  71. 
And   generally   as   to   admissions   to 

frevent  continuance  see  infra  ||  151- 
65. 
Ba.     Boardman    v.    Taylor,    66    Qa. 
6387 

83.  WlMtbar  wltbOrawal  of  attor- 
aajr  sstltles  party  to  continnaao*  oa 
fzanad  of  want  of  preparation  see 
supra  i  26. 

84.  u.  S. — Hammond  v.  Haws,  11 
T.  Cas.  No.   8,002,  Wall.   Sr.   1. 

Cal. — Llghtner  v.  Menzel,  85  Cal. 
462;   Halght  v.   Green.  19  Cal.   113. 

Del. — Warrington  v.  Tull,  6  Del. 
107. 

Oa. — ^Hatcher  v,  Bowen,  74  Ga.  840; 
Cotton  States  L.  Ins.  Co.  v.  Edwards, 
74  Oa.  220;  Hook  v.  Teasley,  72  Ga. 
901;  Ford  v.  Holmes,  61  Ga.  419; 
•  Haley  v.  Evans,  60  Ga.  167;  Horshaw 
V.  Cook,  16  Ga.  626. 

lowa.-^Zabel  v.  Nyenhuls.  83  Iowa 
766,  49  NW  999;  Pinch  v.  Billings,  22 
Iowa  228. 

La. — Kohn  v.  Short,  18  La.  Ann. 
291. 

N.  T. — McKay  v.  Marine  Ins.  Co., 
2  Cal.  384. 

85.  U.  8. — Hammond  v.  Haws,  11 
P.  Cas.  No.    6,002,   Wall.  Sr.   1. 

Cal. — Tlffln  V.  Cummings,  144  Cal. 
812,  78  P  23;  Baumberger  v.  Artf,  96 
Cal.  261,  31  P  63;  Llghtner  v.  Menzel, 
35  Cal.  452. 

Colo. — Reynolds  v.  Campling,  23 
Colo.  106,  46  P  639;  Keegan  v.  Don- 
nelly, 11  Colo.  A.  31,  62  P  292. 

Go. — Hook  V.  Teasley.  72  Ga.  901; 
Haley  v.  Evans,  60  Oa.  157;  Marshall 
V.  Clary,  44  Ga.  611;  Roe  v.  Doe,  4S 
Ga.   403;  Burchard  v.   Boyce,   21  Oa. 


6;  Horshaw  v.  Cook,  16  Oa.  626. 

111. — ^Northwestern,  etc..  Aid  Assoc. 
V.  Priman,  124  111.  100,  16  NE  98; 
Graft  V.  Brown.  86  111.  89;  Jarvls  v. 
Shacklock,   60  111.   378. 

Ind.— nelck  v.  Belck,  197  Ind.  73; 
Whitehall  v.  Lane,  61  Ind.  98. 

Iowa. — Zabel  v.  Nyenhuls,  83  Iowa 
766,  49  NW  999;  Brady  v.  kalone,  4 
Iowa  146. 

Kan. — Christian  Churches  Educa- 
tional Assoc  V.  Hitchcock,  4  ICan.  36. 

Ky. — Cornett  v.  Combs,  53  SW  81, 
21  KyL  837. 

La. — State  v.  Monceauz,  48  La. 
Ann.  101,  18  S  896;  Kohn  v.  Short,  18 
La.  Ann.  291. 

Minn. — West  v.  Hennessey,  63 
Minn.   378,   66  NW   639. 

Mo. — St.  Louis,  etc.,  R.  Co.  v.  Hol- 
laday,  131  Mo.  440,  33  SW  49;  Ray- 
mondville  Bank  v.  National  Safe,  etc., 
Co.,    (A.)    184   SW   1176. 

N.  T. — McCready  v.  Llndenborn,  37 
App.  Div.  425,  56  NTS  64  [aO  24  Misc. 
606,  64  NTS  46.  and  aft  166  N.  T.  630 
mem,  69  NE  1155  mem];  West  Blec- 
tric  Hair  Curler  Co.  v.  Hamilton 
Corp.,  88  Misc.  331,  160  NTS  760; 
Jones  V.  Morrison  Shirt  Waist  Co., 
62  Misc.  561,  102  NTS  769:  Jack- 
son V.  Wakeman,  2  Cow.  678;  Mc- 
Kay V.  Marine  Ins.  Co..  2  Cal.  384; 
Post  V.  Wright,  1  Cal.  111. 

Pa, — Olden  v.  Litzenburg.  1  Phlla. 
204. 

Porto  Rico. — ^Pastor  v.  Lusunarls, 
6  Porto  Rico  16. 

S.  C. — Westfleld  v.  Westfleld,  19  S. 
C.  85  (where  the  party  was  his  own 
counsel). 

Tex. — Paire  v.  Arnlm,  29  Tex,  53; 
Hagerty  v.  Scott,  10  Tex.  526;  Wat- 
kins  V.  Atwell,   (Civ.  A.)   46  SW  404. 

Wash. — Catlin  v.  Harris,  7  Wash. 
542,  36  P  385;  Skagit  R..  etc.,  Co.  v. 
Cole,  2  Wash.  67,   26  P  1077. 

[a]  Abaenca  with  papers^— (1) 
The  mere  absence  of  counsel  with 
the  papers  of  defendant  is  not  a 
suniclent  ground  for  the  continu- 
ance of  a  cause.  Horshaw  v.  Cook, 
16  Ga.  526.  (2)  So  the  fact  that  the 
absent  attorney  has  In  his  possession 
letters  which  would  establish  the 
defense  does  not  of  Itself  furnish  a 
ground  for  continuance.  Hook  v. 
Teasley.    72    Ga.    901. 

[b1  Abseno*  of  covas«l  on  pzo- 
fMslonal  InialnwM  (l)  is  not  a  good 
(ground  for  continuance  (Jackson  v. 
Wakeman,  2  Cow.  (N.  Y.)  678),  (2) 
at  least  where  the  Duslness  is  other 
than  an  engagement  In  another 
court  (Olden  v.  Lltsenburg,  1  Phlla. 
(Pa.)    204). 

[c]  axsontor  nowlj  mad*  party. 
— ^An  executor  who  has  just  been 
made  a  party  to  a  pending  action 
will  not  be  granted  a  continuance 
because  of  the  unexpected  absence 
of  counsel  without  leave  of  absence. 
Haley  v.  Evans.    60  Ga.   167. 

88.  U.  S. — Copper  River  Mln.  C^. 
V.  McClellan.  138  Fed.  333,  70  CCA 
623  [certiorari  den  200  U.  8.  618,  86 
set  763,   50  L.  ed.   622]. 

Cal. — Johnston  v.  Dakan,  9  Cal.  A, 
522,  99  P  729. 

111. — Shutt  Impr.  (3o.  v.  Thompson, 
109   111.  A.  540. 

Ind. — Whitehall  v.  Lane,  61  Ind. 
93. 


Mo. — St  Louia  etc.,  R.  Co.  ▼, 
Holladay,  131  Ho.  440,  83  SW  *». 

N.  M. — Perea  v.  Indianapolis. 
State  L.  Ina  Co.,  18'  N.  M.  899,  110 
P    569. 

87.  Shutt  Impr.  Co.  v.  Thompson, 
109  111.  A.  640;  Jones  v.  Morrison 
Shirt  Waist  Co.,  62  Misc.  661,  102 
NTS  769;  Pool  v.  Riegal,  46  Okl.  6. 
147  P  1198;  Boyd  v.  Leith,  (Tox.  Civ. 
A.)    50  SW  618. 

88.  Colorado  Trading,  etc.,  Co.  v. 
Oliver,  20  Colo.  A  267,  78  P  808; 
Keegan  v.  Donnelly,  11  Colo.  A.  31. 
52  P  292;  Graff  v.  Brown,  86  111.  89; 
Jarvls  V.  Shacklock,  60  111.  378;  Dor- 
nan  v.  Buckley,  119  111.  A  623;  Belck 
V.  Belck,  97  Ind.  73. 

[a]  Oomiplalnlag  party  an  attor- 
n«nr.,— It  Is  not  reversible  error  to 
refuse  a  motion  for  a  continuance  on 
the  ground  of  the  absence  of  a  coua- 
sel  and  of  documents,  where  the  ac- 
tion Is  a  simple  one,  the  complain- 
ing party  Is  himself  an  attorney, 
and  it  is  not  shown  that  the  miss- 
ing documents  constitute  material 
evidence.  Keegan  v.  Donnelly,  11 
Colo.  A.   81,   62   P  292. 

80.    Hill  V.  Clark,  61  Oa.  122. 

[a]  In  Oamrcla,  "many  special 
grounds  are,  by  statute,  provided 
as  good  causes  for  continuance. 
Amongst  them  is  mentioned  the  fact 
that  the  party,  or  the  leading  or 
sole  counsel,  is  providentially  pre- 
vented from  attending  the  triaL 
After  stating  this,  amongst  others, 
the  Code  makes  the  general  pro- 
vision as  above  quoted,  and  leaves 
the  question  of  continuance,  when 
not  expressly  provided  for,  to  the 
sound  legal  discretion  of  the  court, 
to  be  exercised  as  the  ends  of  Jus- 
tice may  require."  Hill  v.  Clark. 
51    Ga.    122,    124. 

90.  Pool  V.  Riegal,  46  Okl.  6,  147 
P  119J. 

91.  Cal. — ^Baumberger  v.  Arff,  96 
Cal.   261,  31  P  63. 

Ga.— Callaway  v.  DouglasviUe  Col- 
lege,   99   Qa.    623,    26   SE   860. 

111. — St.  Louis,  etc.,  R.  Co.  V. 
Teters,    68    111.    144. 

Ind.— Belck  v.  Belck,  97  Ind.  73: 
Bartel  v.  Tleman,  55  Ind.  438;  Indi- 
ana Cent.  R.  Co.  v.  Gullck,  19  Ind.  83. 

Iowa. — Brady  v.  Malone,  4  Iowa 
146. 

Kan. — Christian  Churches  Educa- 
tional Assoc.  V.  Hitchcock.  4  Kan.  36. 

Ky. — Watkins  v.  Ahrens,  eta.  Mfg. 
Co.,   38   SW   868,  18  KyL  926. 

La. — Vicksburg,  etc,  R.  <3o.  v. 
Scott,    47  La.  Ann.   706,    17   S   249. 

Nebr. — Corbett  v.  National  Bank 
of  Commerce,  44  Nebr.  230,  62  I'TW 
446. 

Nev. — Luke  v.  Coftee,  81  Nev.  166, 
101   P  656. 

Tex. — Ostrom  v.  MeCloskey,  (Civ. 
A.)    50   SW   1068. 

Eng. — Bearblock  v.  Tyler.  1  Jac.  ft 
W.   225. 

[a]  Unoartalaty  aa  to  th*  p«apwr 
yiaoe  for  holding  court  Is  a  sufficient 
excuse  for  nonattendance  of  an  at- 
torney.     Ross  V.   Austin,   2   C^al.    183. 

9&  Jones  v.  Thompson,  (Okl.) 
154  P  1139:  Pool  V.  Riegal,  46  Okl. 
5,  147  P  1198. 

93.  Hanson  v.  Michelson,  19  Wis. 
498. 


For  later  oaaes,  davelopmsats  and  tltutafu  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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absent  under  such  eironmstances  as  to  entitle  bis 
client  to  a  continuance  on  that  ground,  his  substi- 
tution of  another  attorney  in  his  general  business 
is  not  hinding  on  his  clients,  so. as  to  deprive  them 
of  their  continuance.** 

[\  49]  b.  Because  of  Illiieas.  It  is  usually  con- 
sidered a  good  ground  for  continuance  that  the 
counsel  employed  is  too  ill  to  conduct  the  cause 
when  the  same  is  called  for  a  hearing,*'  but  in  such 
ease  it  must  appear  that  the  applicant  has  a  meri- 
torious cause  or  defense,"  that  the  particular  coun- 
sel was  necessary  to  the  proper  presentation  of  the 
cause,*'  and  that  there  was  no  time  or  opportunity 
to  employ  other  counsel  to  conduct  it.**  The  denial 
of  the  motion  for  continuance  will  be  sustained 
where,  in  view  of  all  the  facts,  the  absence  of  the 
attorney  was  not  prejudicial  to  his  client,**  or 
where  the  conduct  of  the  party  evinces  lack  of  dili- 
gence or  a  desire  for  delay.^     A  continuance  will 


not  be  granted  on  the  mere  statement  of  a  party 
that  his  attorney  is  too  ill  to  be  present,^  or  on  an 
unverified  certificate  of  a  physician.*  So  an  aflft- 
davit  for  continuance  on  this  ground  should  state 
when  the  party  expects  to  produce  his  attorney  in 
court  to  conduct  the  case.* 

Presence  notwithstandiiig  iUness.  The  refusal  to 
continue  a  case  on  account  of  the  illness  of  an  at- 
torney is  not  an  abuse  of  the  court's  discretion, 
where  he  was  before  the  court  at  the  time  and 
immediately  proceeded  to  conduct  the  trial  of  the 
case  in  person,*  But  a  refusal  to  grant  a  continu- 
ance where  an  attorney  is  too  ill  to  attend  is  erro- 
neous, even  though  he  suflBeiently  recovers  to  be 
present  before  the  case  is  actually  tried." 

[i  50]  c.  Because  of  Elnesft  in  Family.  The  al- 
lowance of  an  application  for  a  continuance,  based 
on  the  fact  of  illness  in  the  family  of  the  acting 
attorney,  is  usually  a  matter  in  the  discretion  of 


»«.  Dalton  City  Co.  ▼.  Dalton 
Mfg.  Co.,  31  Oa.  24t. 

S5.  U.  S. — Rhode  Island  v.  Massa- 
chusetta.  11  Pet.  226,  9  Li.  ed.  697; 
Rumford  Chemical  Works  v.  He<sker, 
20  F.  Cas.  No.  12.181,  1  Ban.  ft  A. 
135;  ShulU  V.  Moore,  22  F.  Cas.  No. 
13,S2S,    1    McLean    884. 

Cal. — Thompson  v.  Thornton,  41 
CaL    626. 

Ga. — Thompson  v.  Hays,  11»  Ga. 
IE7,  45   SB  970;  Prlntup  v.  Mitchell, 

19  Oa.    686. 

111.— GraR  v.  Brown.  86  111.  89. 

Iowa — Turner  v.  LoomtB.  146  Iowa 
<$S.  659,  125  NW  662  Tclt  Cyc];  RlC» 
V.  Melendy,  16  Iowa  166. 

Kan. — MarkBon  v.  Ide,  29  Kan.  700. 

La. — Vicksburs,  etc.,  R.  Co.  v. 
Scott.  47  La.  Ann.  706,  17  S  249; 
Marrero  y.  Numez,  1  tia.  Ann.  64; 
Smelser  v.  Williams,  10  Rob.  97; 
BailUo  V.  Wilson.  6  Mart  N.  S.  334; 
Patln  V.  Poydras.  6  Mart.  N.  S.  619; 
Barry  v.  Louisiana  Ins.  Co.,  13  Mart. 
484. 

N.  T.— Frey  v.  Shadbolt  lUg.  Co., 
145   NTS   48. 

N.  S. — Kramer  v.  Belns,  34  N.  D. 
607.    158    NW   1061. 

Pa. — ^Epstein  v.  Ins.  Co.  of  North 
America,  246  Pa.  132.  91  A  244;  Mc- 
Mullen   V.  Orr,   g  Phila.   842. 

S.  C. — Varn  v.  Ofeen,  60  8.  C.  40S, 
27   SB    862. 

v£— Myers  v.  Trice,  86  Va.  885, 
II  SE  428.  _ 

And  see  Starks  v.  Reuben,  2  Bly. 
Op.  89    ^dictum). 

[a]  After  eKtMUrion.  of  time.— A 
motion  for  a  continuance  on  the 
frround  of  the  severe  Illness  of  de- 
fendant's attorney  who  had  charge 
of  the  case  from  the  commencement, 
and  previous  cases  Involving  Hhe 
same  subject  matter,  where  the  facta 
were  shown  by  affidavits  and  certifi- 
cate of  a  physician,  was  granted, 
where  made  at  the  first  term  after 
Joinder  of  issue,  although  defend- 
ant's time  had  been  extended  on  con- 
dition that  the  cause  should  be  put 
on  the  calendar  and  argued  at  such 
time  as  the  court  would  hear  it. 
Rumford  Chemical  Works  v.  Hecker, 

20  F.    Cas.    No.    12,181,    1   Ban.    &  A. 
135. 

[b]  Onatom  of  eovrt^-It  is  re- 
versible error  for  a  court  to  refuse 
to  continue  a  case  when  the  only 
counsel  engaged  is  too  111  to  proceed, 
and  to  base  its  action  on  the  ground 
that  it  has  been  the  custom  of  the 
court  in  such  cases  to  compel  liti- 
gants to  employ  other  counsel.  Vam 
V.  Green.  60  S.  C.  403,  27   SE  862. 

9&  Rankin  v.  Caldwell,  15  Ida. 
625,   99   P  108. 

»7.  III.— Elgin  V.  Nofs,  212  111.  20, 
72  NE  43   [mod  113  III.  A.  618]. 

Ind. — Tipton  County  v.  Brown,  4 
Ind.  A.  288,  80  NB  925. 

Kan. — Harkson  v.  Ide,  29  Kan.  649. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Wil- 
son^ 166   Ky.   657,   161   SW  613, 

N.  Y. — McCready  v.  Llndenbom,  37 
App.  Div.  426.  S6  NTS  64  [all  24 
tl3  C.  J.— 10] 


Misc.  60«,  64  NTS  46,  and  aft  166  N. 
T.   630  mem,   68   NE   1126. mem]. 

[a]  Competent  assistance. — Re- 
fusal to  adjourn  over  a  day  for  ill- 
ness of  counsel  is  not  error,  where 
his  client  was  not  prejudiced  thereby 
and  such  counsel  had  'competent 
assistance.  McCready  v.  Lindenborn, 
37  App.  Div.  425,  56  NTS  64  [aff  24 
Misc.  606,  64  NTS  46,  and  aff  166  N. 
T.  630  mem,  69  NE  1126  mem], 

[b]  Btehta  proteoted. — ^Where  it 
appears,  from  the  record  brought  to 
the  appellate  court,  that  Just  prior 
to  the  trial  of  the  case  In  which  the 
continuance  was  asked  another  case 
had  been  heard  before  the  district 
court  exactly  similar,  and  in  which 
exactly  the  same  points  were  dis- 
ousaed  and  considered,  and  it  fur- 
ther appears. that  the  Interests  of  the 
complaining  party  were  fully  pro- 
tected by  the  district  court  in  the 
rendition  of  the  judgmept,  and  that 
his  rights  at  the  trial  were  not  In 
any  manner  injuriously  affected,  the 
appellate  court  will  not  reverse  ^he 
Judgment  of  the  district  oourt  for 
proceeding  to  hear  and  dispose  of 
the  case  in  the  absence  of  counseL 
Markson  v.  Ide,  29  Kan.  700. 

M.  Cal.- — Thompson  v.  Thornton, 
41   Cal.    636. 

Ida. — Rankin  v.  Caldwell,  16  Ida. 
625,   99    P   108. 

111. — Condon  v.  Brockway,  157  IIL 
»0,  41  NE  <34  [arr  60  III.  A.  626]; 
Jarvls   V.    Shackfock.    60   111.   878. 

Ky.— Hlgglns  v.  Gose,  144  Ky.  X2», 
137  SW  1038;  Kentucky  Union  Co.  v. 
Patton,  69  SW  791,  24  KyL  701; 
Adams  v.  Adams,   1   Duv.  167. 

Tex. — Texaa  Mexican  R.  Co.  v. 
King,    (Civ.   A.)    132  SW  966. 

[a]  Tlie  dlaaMllty  of  aa  attorasy 
Jnat  Dsf  ova  the  commeneeiaent  of  th* 
term  is  ground  for  a  continuance. 
Kentucky  Union  Co.  v.  Patton, 
69  SW  791.  24  KyL  701. 

[b]  SlUarenea  on  pait  of  »vpU- 
eant, — Defendant's  attorney  was 
taken  ill  on  the  morning  of  the  trial 
and  infotraed  defendant  that  he 
could  not  try  his  case,  but  advised 
him  that  he  had  a  good  defense  on 
the  merits.  Defen&nt  endeavored 
to  obtain  other  counsel  to  conduct 
his  case  but  was  unsuccessful.  Un- 
der such  circumstances  it  was  held 
that  the  application  for  a  continu- 
ance was  improperly  denied.  Thomp- 
son v.  Thornton,   41  Cal.   626. 

[c]  aapeetatloa  of  trial.— CI) 
Where  the  ground  of  a  motion  for 
continuance  Is  that  the  attorney 
cannot  try  the  case  by  reason  of 
sickness,  it  should  be  shown  whon 
the  attorney  will  be  able  to  try  the 
case,  and  where  this  is  not  shown, 
and  there  has  been  suRicient  time 
to  employ  other  counsel,  the  appli- 
cation should  be  denied.  Condon  y. 
Brockway,  50  111.  A.  626  [att  157  111. 
90,  41  NE  634].  (2)  So  where  a  case 
had  been  pending  eight  years,  and 
furt)ier  preparation   was  not  desired 

I  or  expected,  the  absence  of  the  prin- 


cipal counsel  at  the  hearing  because 
of  slcknesa  it  appearing  by  the  affi- 
davit of  the  clerk  that  the  absent 
counsel  had  not  been  at  that  court 
for  two  years,  was  held  no  ground 
for-a  motion  for  a  continuance.  Ad- 
ams V.  Adams.   1  Duv.    (Ky.)   167. 

[dl  If  tiM  lllBMM  of  the  attoHMT 
oonld  have  bean  aatlelpataa,  the  mo- 
tion for  a  continuance  is  properly 
overruled.  Texas  Mexican  R.  Co.  v. 
King,   (Tex.  Civ.  A.)   132  SW  966. 

99.  Cal.— Hawes  v.  Clark,  84  Cal. 
272.   24  P  116. 

111. — Graff  V.  Brown,  85  III.  89; 
Jai\'is  V.  Sheckloek,  60  III.  878;  Kes- 
»el  V.  O'Sullivan,  60  111.  A.  648;  Con- 
don V.  Brockway,  60  111.  A  626  [aft 
157  111.  90.  41  NE  634]. 

Ind. — ^Tipton  County  v.  Brown,  4 
Ind.    A.    288,    30    NE    925. 

Iowa. — Rosecranes  v.  Iowa,  etc, 
Tel.  Co.,  66  Iowa  444,  21  NW  769. 

Kan. — Markson  v.  Ide,  29  Kan. 
649. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Wil- 
son. 166  Ky.  6«7,  161  SW  6U:  Dowdy 
V.  Preston,  3  KyL  760,  11  Ky.  Op. 
623. 

La. — Hooper  v.  Hyams,   1  Rob.  90. 

"While  a  temporary  postponement 
of  the  trial  might  have  been  granted 
for  that  cause,  [illness  of  the  attor- 
ney] It  was  no  ground  for  a  continu- 
ance; and  whatever  may  have  been 
the  hardship  to  the  attorney  it  does 
not  appear  that  his  client  sufTered 
by  It."^  Kessel  v.  O'Sullivan,  60  IIL 
A.    548,    549. 

1.  Hooper  v.  Hyams,  i  Rob.  (La.) 
90;  Trimble  v.  Southwest  Missouri 
Light  Co.,  115  Mo.  A.  606,  92  SW  346. 

[a]  lUtidalac,  Oay  before  trial, 
an  attoraey  who  U  slok  at  the  tUoe, 
shows  a  lack  of  diligence.  Trimble 
V.  Southwest  Missouri  Light  Co..  116 
Mo.  A.  «05,  92  SW  346. 

a.    Hunt  V.  O'Brien,  69  III.  A.  321. 

3.  Randall  v.  United  L.,  etc.,  Ina 
Assoc.  14  NTS  631. 

4.  Lamar  v.  McDanlel,  78  Ga.  547, 
3  SE  409;  Smith  v.  Prlntup,  69  Ga 
610;  Condon  v.  Brockway,  50  III.  A.  ' 
625  [aff  167  III.  80,  41  NE  6341; 
Turner  v.  Loomis,  146  Iowa  665,  126 
NW  662;  Higglns  v.  Gose,  144  Ky. 
123,   137   SW   1038. 

5.  Hawes  v.  Clark,  84  Cal.  272,  24 
P  116;  Dale  v.  Beasley,  141  Ga.  594, 
81  SE  849:  Crabtree  Coal  Min.  Co.  v. 
Sample,  72  SW  24,  24  KyL  1703. 

"If  the  ground  of  continuance  be 
based  .on  the  illness  of  counsel  who 
personally  makes  the  motion,  neces- 
sarily a  large  *  discretion  must  be 
reposed  in  the  trial  Judge  before 
whom  the  motion  for  continuance  is  ' 
made.  ...  In  the  Instant  case 
the  judge  certifies  that  counsel  con- 
ducted the  trial  with  his  usual  abil- 
ity. We  find  no  abuse  of  discretion 
in  overruling  the  motion  for  continu- 
ance." Dale  V.  Beasley,  141  Ga.  594, 
596.   81   SE  849. 

6.  Rice  V.  Melendy,  36  Iowa 
166. 
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the  trial  oonrt;^  but  such  application  is  properly 
denied,  where  there  is  shown  no  diligence  in  pre-, 
paring  otherwise  for  trial.* 

[(51]  d.  In  Public  Serrice.  Absence  of  coun- 
sel in  attendance  on  the  legislature  as  a  member 
thereof  is  not  a  sufficient  cause  for  a  continuance,' 
except  where  it  is  so  provided  by  statute."  To 
obtain  a  continuance  under  such  statute,  it  must 
be  shown  by  the  affidavit  that  the  attorney  was  em- 
ployed in  the  case  prior  to  the  commencement  of 
the  session  of  the  legislature,"  that  he  is  in  actual 
attendance  thereupon,^^  and  that  his  presence  is 
necessary  to  a  fair  and  proper  trial.'' 

The  absence  of  an  attorney  in  the  military  aerr- 
ice  of  his  state  or  country  is  usually  a  good  ground 
of  continuance,  and  provision  for  such  cases  has 
in  some  instances  been  made  by  statute.** 

[$  52]  e.  Became  of  Attendance  on  Another 
Oonzt.  Ordinarily  the  fact  that  an  attorney  is  pro- 
fessionally  engaged   elsewhere    in    the   trial   of   a 


cause  does  not  give  an  absolute  right  of  continu- 
ance, and  a  denial  of  the  application  is  generally 
sustained  as  an  exercise  of  «oand  discretion.'^  The 
courtesy  existing  between  members  of  the  bar,  and 
recognized  by  trial  courts,  will  usually  in  such  eases 
enable  a  counsel  to  postpone  a  cause  for  a  few 
days  in  one  of  the  courts  so  as  to  enable  him  to 
be  present  at  both  trials.'*  But  this  is  purely  a 
matter  of  grace  and  not  of  law."  The  rights  df 
litigants  in  one  court  are  not  to  be  determined  by 
the  condition  of  the  docket  in  another,  nor  because 
an  opposing  counsel  has  'assumed  duties  in  different 
courts  which  may  conflict."  Cases  may  of  course 
arise  when  the  denial  of  the  right  of  continuance 
might  amount  to  an  abuse  of  discretion;"  but  under 
such  circumstances  it  is  not  sufficient  to  show  that 
the  absent  attorney  was  expecting  a  ease  to  be  called 
in  another  court,  but  it  must  be  shown  that  he  is 
at  the  time  actually  engaged'  in  the  trial  of  the 
other  cause.'"    Moreover  it  must  be  made  to  appear 


7.  Finch  V.  Billings,  22  Iowa  228. 
B.  Finch  V.  BillinKS,  22  Iowa  228. 
•.    Sharman  v.  Morton,  31  Oa.  84. 

10.  Patln  V.  Foydras.  7  Mart.  N. 
S.  (lia.)  693.  And  see  oaaea  Infra 
this  note. 

[a]  Undar  K.  (IBTS)  p  84B  B  46, 
(1)  providing  that  where  a  party  ap- 
plying for  a  continuance  files  an 
affidavit  that  his  attorney  is  in  ac- 
tual attendance  upon  the  sessions 
of  the  general  assembly,  aa  a  mem- 
ber thereof,  and  that  the  presence 
of  such  attorney  in  court  Is  neces- 
sary to '  a  fair  and  proper  trial  of 
such  suit,  the  court  may  gVant  a 
continuance,  it  was  held  that  the 
word  "may,"  should  be  construed  to 
mean  "shall,"  and  that  the  court 
has  no  discretion  In  such  a  case 
to  refuse  a  oontlnuance.  Chicago* 
Public  Stock  Bxch.  v.  McClaughry, 
148  111.  372,  36  NB  88;  St.  LiOUls, 
etc.,  R.  Co.  V.  Teters,  68  111.  144; 
Harrlgan  v.  Turner,  S3  111  A.  292. 
(2)'  Where  a  party  applies  for  a 
continuance  on  a  showing  that  his 
counsel  is  in  attendance  on  the  legis- 
lature as  a  member  thereof,  he  is 
entitled  to  a  continuance  as  of  right, 
although  It  may  also  appear  that  the 
attorney  was  substituted  of  record 
In  place  of  another  only  six  days  be- 
fore the  session  began.  Chicago 
Public  Stock  Ezch.  v.  McClaughry, 
148  111.  372,  36  NB  88  [rev  60  111. 
A.    3681. 

11.  Chicago  Public  Stock  Ezch.  r. 
McClaughry,  148  111.  372.  36  NK  88 
[air  Stockley  v.  Ooodwln,  78  III. 
127];  Wleghard  v.  Fleldon  Creamery 
Co.,  66  111.  A.   202. 

la.  Mackin  V.  Cody,  68  III.  A.  108; 
Joiner  v.  Drainage  comrs.,  17  111.  A. 
607. 

[a]  SeMloa  at  snlMeaiieBt  date. — 
An  eiflldavit  is  insufflclent  which  al- 
leges that  defendant's  attorney  Is  a 
member  of  a  legislature  which  is  to 
be  in  session  at  a  subsequent  date. 
Joiner  v.  Drainage  Comrs.,  17  III.  A. 
,  607. 

IS.  Wicker  t.  Boynton,  83  IlL 
645;  St.  Louis,  etc.,  R.  Co.  v.  Teters, 
68  III.  144;  Williams  y.  Baker,  67  111. 
238;  McClory  v.  Crawley,  69  111.  A. 
392 

14.  Dalton  City  Co.  v.  Dalton  Mfi 
Co.,  33  Ga.  243;  Duncan  v.  Nlles,  I 
111.  541;  Graves  v.  Rayle.  19  Ind.  83 

[a}  Appaanuics  without  antbor- 
Ity.— A  snowing  that  the  affiant,  an 
attorney,  appeared  without  authority 
of  defendant,  by  request  of  defend- 
ant's attorney,  who  'had  two  months 
before  enlisted  and  was  In  service  In 
the  army  In  Virginia,  and  that  his 
absence  was  unknown  to  defendant, 
who  was  misinformed  as  to  the  date 
court  convened,  and  who  had  had  no 
opportunity  of  engaging  counsel,  is 
sufficient.  Graves  v.  Rayle,  19  ind. 
83. 

15.  U.  S.— Palmer  v.  U.  S.,   18  F. 


i,  ft 


Cas.  No.  10,696,  1  Hoffm.  IJand  Cas. 
227. 

Cal. — Berentz  y.  Belmont  Oil  Min. 
Co.,  148  Cal.  577,  84  P  47,  113  AmSR 
308;  Baumberger  v.  Arff,  98  Cal.  261, 
31  P  53;  Halght  v.  Green,  19  Cal.  113. 

Ga. — Crawford  v.  Crawford.  136 
Ga.  68,  76  SEI  664:  Kennedy  v.  Dukes, 
137  Ga.  209,  73  SB  400;  Hatcher  y. 
Bowen,  74  Ga.  840;  Cotton  States  Li. 
Ins.  Co.  V.  Bd wards,  74  Oa.  220-  Shar- 
man y.  Morton,  31  Oa.  34;  Burchard  y. 
Boyce,  21  Ga.  6;  Klrby  v.  Johnson 
County  Say.  Bank,  12  Ga.  A.  167,  76 
SB  996;  Farmers  Oil,  etc.,  Co.  y. 
Louisville  Cotton' Oil  Co.,  12  Ga.  A. 
22,  76  SB  751. 

111. — Northwestern  Benev.,  etc^ 
Assoc,  v.  Primm,  124  111.  100,  16  NB 
98  [aff  19  111.  A.  224];  Culver  y.  Cole- 
hour,  lis  111.  558,  6  NB  89:  Dorman 
V.  Buckley,  119  111.  A.  683;  Packer  y. 
Wetherell.  44  111.  A.  95. 

Ind. — ^EWanavllIe,  etc.,  R.  Co.  y. 
Hawkins.  Ill  Ind.  549,  13  NB  63  (a 
continuance  being  denied  where  the 
party  had  several  days'  notice  that 
Ills  regular  attorneys  oould  not  at- 
tend). 

La. — Dillon  y.  Dillon,  82  La.  Ann. 
643;  Soey  y.  Soey,  .13.  La.  434;  Brown 
v.  Faulk,  12  La.  598;  Ingraham  y. 
White,  2  La.  294. 

Minn. — Adamek  y.  Piano  Mfg.  Co., 
64    Minn.    804.    66    NW    981. 

Mont. — York  v.  Steward,  80  Mont. 
363,   367.    76   P  765,   756. 

N.  T.— Jackson  y.  Wakeman,  2  Oow. 
678. 

Philippine. — Miranda  v.  Navotas,  2 
Philippine  667. 

S.  d— Rice  y.  Mills,  76  S.  C.  180, 
66  SB  160. 

Tex. — Hagerty  v.  Scott,  10  Tex. 
526. 

[a]  OoQBsal  wfao  hay*  easafea  to 
perform  serrloes  fo>  a  oUent  to  pros- 
ecute or  defend  his  suit  must  not  as- 
sume new  duties  and  relations  incon- 
sistent with  the  duty  growing  out  of 
such  engagement,  and  should  he  do 
so  the  client  must  get  new  counsel 
or  do  without  him;  his  absence  in  at- 
tendance on  his  new  duties  will  not 
work  a  continuance  of  the  cause. 
Sharman  v.  Morton,  81  Oa.  34;  Rice 
V.  Lockhart  Mills,  76  S.  C.  150,  56  SB 
160. 

[b1  Baason  of  mls^— If  It  were 
admitted  that  the  fact  of  the  counsel 
employed  and  previously  attending  to 
the  case  voluntarily  absenting  him- 
self from  court,  for  the  reason  that 
Important  professional  business  re- 
quired his  attention  In  another  court, 
would  be  sufficient  ground  for  obtain- 
ing the  continuance  of  a  cause,  It 
would  often  be  resorted  to,  greatly  to 
the  hindrance  and  delay  of  suits  and 
to  the  prejudice  of  the  rights  of  the 
adverse  party.  Hagerty  v.  Scott,  10 
Tex.  625. 

Profaaalowa  •afaffHuaittB,  otbec 
than  oonrt  atteadanoe  aa  ground  for 


contlaaaae* see supral  48  note 85  [b]. 

16.  Northwestern  Bisney..  etc.,  As- 
soc. V.  Prim.  19  111.  A.  224  (afl  12« 
III.  100,   16  NB  981. 

17.  Northwestern  Benev.,  etc,  As- 
soc. V.  Prim,  19  III.  A.  224  [air  124 
111.  100,  16  NB  98];  and  cases  suprp. 
note  15. 

18.  Northwestern  Benev.,  etc.,  As- 
soc, y.  Prim,  19  III.  A.  tS4  taA  124  III. 
100,  16  NB  9<]. 

19.  HIU  y.  Clark,  SI  Oa.  IM;  Wat- 
kins  y.  Ahrens.  etc.,  Mfg.  Co..  38  SW 
868.  18  KyL  926;  Rossett  y.  Gardner, 
3  W.  Va.  631. 

[a]  Adjotmunaat  of  regular  tana. 
— 4'he  fact   that   the  attorney  of  a 

f tarty  to  the  suit  Is  engaged  in  argu- 
ng  an  important  cause -in  another 
court  —  the  conflict  in  the  hearing 
being  caused  by  an  adjournment  of 
the  regular  term  —  has  been  held 
good  ground  for  a  continuance.  Hill 
V.  ClarlC  61  Ga.  128. 

[b]  Ohaao  ia  ttme  of  liOUUaf 
eoart^— It  la  reversible  error  to  deny 
a  continuance,  where  counsel  was  un- 
avoidably absent  by  reason  of  a  re- 
cent and  Important  legislative  change 
In  the  time  of  holding  the  court, 
which  required  counsel.  In  compliance 
with  previous  engagements,  to  be  at 
another  court  at  the  same  time.  Ros- 
sett V.  Gardner,  3  W.  Va.  631. 

[c]  JaagmFat  of  aoaaiitt  llwal 

It  is  error  to  deny  a  continuance  and 
then  nonsuit  because  of  failure  to 
prosecute  the  trial,  where  the  Judg- 
ment operates  as  a  final  determina- 
tion because  of  limitations,  and  plaln- 
tilTs  failure  occurs  solely  l)ecause 
one  of  her  counsel  is  engaged  In  a 
trial  previously  begun,  and  the  other 
is  obliged  to  attend  an  important 
cause  in  the  federal  court.  Watklns 
Y.  Ahrens,  etc.,  Mfg.  Co.,  38  SW  868, 
18  KyL  926. 

90.  Waxelbaum  Co.  y.  Atlantic 
Coast  Line  R.  Co.,  3  Oa.  A.  294,  59 
SB  1129:  Culver  v.  Colehour,  116  111. 
658,  S  NB  89;  Oerlach  v.  Brtgelhoffer, 
7  Phila.  (Pa-i  241. 

[a]  Thna  It  is  not  error  to  pro- 
ceed with  a  case,  in  the  absence  of 
counsel,  who  is  awaiting  a  motion  In 
another  court,  the  case  having  been 
already  postponed  from  the  previous 
day  to  suit  his  convenience  and  no- 
tice having  been  given  him  that,  un- 
less It  could  be  shown  the  court  that 
he  was  actually  engaged,  the  case 
would  be  proceeded  with.  Culver  y. 
Colehour.  116  111.  568,  B  NB  89. 

[b]  In  anprame  or  appaUata  oonrt. 
— A  motion  for  continuance  because 
the  sole  or  leading  counsel  for  plain- 
tiff  is   actually   engaged   in   the   su- 

fireme  court  or  the  court  of  appeals 
a  Improperly  denied.  Waxelbaum 
Co.  V.  Atlantic  Coast  Line  R.  Co.,  S 
Ga.  A.  394,  396.  59  SB  1129  (where  the 
court  said:  "Where  the  sole  counsel 
In  a  ease  Is  in  attendance  and  actu- 
ally  engaged   in  the  Supreme  Court 
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that  nnder  the  eireumBtanees  other  profeiaiooal  ad- 
Tiee  is  unavailable,"  and  that  there  is  a  meritorioii& 
eause  of  action  or  defense  thereto  which  cannot  be 
effectively  presented  without  the  presence  of  the 
absent  attorney."  Where  a  party  is  entitled  to  a 
postponement  on  the  ground  that  his  attorney  is 
actually  engaged  in  the  trial  of  anothe):  case,  he 
cannot  be  deprived  qf  this  right  by  a  setting  of 
the  easa  down  for  trial  "peremptorily.""  Where, 
however,  counsel  impliedly  agrees,  in  eonsideration 
of  a  eontinnance  on  account  of  his  being  engaged 
in  another  trial,  to  appear  on  a  certain  day  and  go 
on  with  the  trial,  he  will  be  bound  by  such  agree- 
ment** 

Oontinusd  appUcationa.  While  one,  or  possibly 
more,  requests  on  this  g^und  may  not  be  unrea- 
sonable, continued  applications  ought  not  to  be  per- 
mitted in  the  court  below,  nor  regarded  in  the  ap- 
pellate court  as  sufficient  legal  excuses.** 

Kales  of  court  sometimes  determine  the  grant- 
ing or  refusing  of  continuances  on  this  ground." 

[$53]    f.    By  Agnemmt  or  Sttpvlation.    The 

court  is  not  bound  to  grant  continuances  because 

counsel  absent  themselves  in  reliance  on  private 

or  the  Court  of  Appeals,  his  absence 
from  a  superior  court  or  a  city  oourt 
or  any  other  Inferior  court  Is  a  good 
KTOund  of  oontinuaace.  And  when  it 
fs  made  to  appear,  as  In  this  ease, 
that  the  absence  of  such  counsel  la 
due  to  his  enaasement  'In  the  8u- 
prenae  Court  or  the  Court  of  Appeals, 
and  that  thereby  a  conflict  of  duties 
has  arisen,  the  appellate  courts  have 
precedence,  the  duty  there  must  pre- 
vail, and  the  cause  of  such  counsel 
In  the  lower  court.  In  which  such 
showlnr  appears,  should  be  contin- 
ued"). 

fll.  Berents  y.  Belmont  Oil  MIn. 
Co.,  148  Cai.  677,  84  P  47,  118  AmSR 
108. 

as.  Berents  v.  Belmont  Oil  Mln. 
Co.,  148  Cal.  877,  84  P  47.  118  AmIR 
308. 

as.  Harde  v.  Purdy,  62  Misc.  822, 
114  NTS  814. 

aL  Rlesso  v.  Glengariffe  Realty 
Co.,  118  App.  Div.  414,  101  NTS  882 
[aff  194  N.  T.  800  mem,  88  NB  1180 
mem]. 


agreements  with  opposing  counsel  postponing  or 
delaying  the  trial  of  causes  contrary  to  the  regular 
routine  of  business;*'  but  there  is  contrary  au- 
thority,** and  where  such  ag^reements  are  maide  in 
open  court  and  with  the  court's  consent  and  ap- 
proval, the  absence  of  one  of  the  contracting 
parties  on  the  day  originally  set  constitutes  a  sufft- 
cient  ground  for  continuing  the  case  as  stipulated.** 

[i  54]  g.  By  Lmv«  of  Court.  The  granting  of 
leave  of  absence  from  court  to  counsel^  unless  for 
providential  cause,  is  of  doubtful  propriety,  where 
it  affects  the  rights  and  interests  of  other  parties, 
and  should  be  exercised  at  all  times  with  eaution;*" 
but  where  such  leave  has  once  been  granted  no 
trial  should  be  had  while  the  term  of  leave  remains 
unexpired,*'  except  where  it  was  intended  to  apply 
to  cases  other  than  the  one  sought  to.  be  con- 
tinued.** 

[$  65]  h.  One  of  Several  OomueL  As  a  gen- 
eral rule  the  absence  of  part  of  the  attomejrs  of  a 
party  is  no  ground  for  a  continuance  of  the  cause 
and  it  is  a  proper  exercise  of  discretion  to  refuse 
a  continuance  where  such  absence  is  set  up.**  Es- 
pecially is  this  true  where  there  is  no  showing  of 


Aare«B«nts  for  ooatlnasnoss  fan- 
«cal^   see   supra   |i    11-12. 

as.  O'Brien  v.  Kunts,  84  NTS  635, 
14  NTAnnCas  86:  and  generally  as  to 
successive  applications  see  infra 
ii  167-182. 

96L  Dieter  v.  Title  Guarantee,  etc., 
Co.,  86  App,  Div.  168,  89  NTS  110; 
and  cases  Infra  this  note. 

[a]  Vsw  Totk^— (1)  Under  Greater 
New  Toric  Charter  |  1877,  providing 
that  the  rules  of  the  supreme  court 
shall  apply  to  municipal  courts, 
where  an  attorney,  pursuant  to  rule 
6  of  the  supreme  court,  applies  to  a 
municipal  court  for  adjournment  and 
presents  an  affidavit  that  he  is  actu- 
ally engaged  in  the  supreme  court, 
the  Justice  errs  in  not  granting  it. 
Uarsb  v.  Nassau  Show-Case  Co.,  26 
Hisc  887,  66  NTS  1083.  (2)  Rule  9 
of  the  Rules  for  the  Regulation  of 
the  Special  Terms  Of  the  Supreme 
Court  in  the  First  Judicial  District 
provides,  among  other  things,  as  fol- 
lows: "in  a  cause  upon  the  day  cal- 
endar for  trial,  where  it  shall  appear 
to  the  court  by  affidavit  that  counsel 
who  is  to  try  the  cause  Is  to  argue 
a  cause  upon  the  day  calendar  of  the 
Supreme  Court  of  the  United  States, 
or  upon  the  dav  calendar  of  the  Court 
of  Appeals  of  the  State  of  New  Tork, 
or  upon  the  day  calendar  of  any  Ap- 
pellate Division  of  the  Supreme 
Court,  or  is  actually  engagred  in  the 
trial  of  a  cause  in  a  court  of  record 
in  the  counties  of  New  Tork  or  Kings 
the  cause  shall  be  passed  for  the  day 
or  until  such  argument  or  trial  is  con- 
cluded, unless  the  trial  in  which  the 
counsel  is  engaged  Is  a  protracted 
one.     In  no  other  event  shall  a  cause  ■ 


upon  the  day  calendar  be  passed  for 
the  day."  in  one  case,  the  court 
said:  ''It  Is  to  be  observed  that  this 
rule  contemplates  two  situations,  one 
In  which  the  counsel  is  to  be  engaged 
in  a  cause  In  a  court  at  a  distance, 
and  one  in  which  he  is  actually  en- 
gaged in  a  court  of  record  in  the 
counties  of  New  Tork  or  Kings. 
Where  the  case  is  in  the  Supreme 
Court  of  the  United  States  at  Wash- 
ington or  in  the  Court  of  Appeals  of 
the  State  of  New  Tork  at  Albany,  It 
is  a  sufficient  legal  excuse  If  the 
counsel  who  Is  to  try  a  case  at  a 
Special  Term  of  the  Supreme  Court  In 
the  First  Judicial  District  Is  to  argue 
a  cause  upon  the  day  calendar  of 
either  of  the  courts  at  a  distance 
whereas  if  he  Is  to  try  or  argue  a 
cause  in  a  court  of  record  in  the 
counties  of  New  Tork  or  Klnga  be 
must  be  actually  engaged  therein  in 
order  to  make  his  excuse  valid." 
Robinson  v.  De  Fere,  106  App.  Div. 
406,  409,  94  NTS  847.  (3)  A  cause  in 
Queens  county  has  precedence  over 
a  cause  in  W<BStchester  county,  and 
an  affidavit  of  the  facts  presented  to 
the  court  in  the  latter  county  is 
ground  for  a  postponement  of  the 
trial  there.  NaJie  v.  Bauer,  188  App. 
Div.  878,  117  NTS  SB6. 

[b1  VaBBa>lvaala<— Under  district 
court  rule  88,  the  absence  of  counsel 
attending  a  professional  engagement 
in  the  court  of  another  county  is 
cause  for  continuance.  Frits  v. 
Church,  3  Phlla   (Pa.)   238. 

87.  Ford  v.  Holmes,  *1  Qa.  418; 
Moulder  v.  Kempfl,  116  Ind.  469,  17 
NB  906. 

[a]  AlMeace  of  leadlnf  oonasel^— 
A  refusal  to  postpone  a  trial  will  not 
be  disturbed  where  It  appears  that 
the  leading  attorneys -had  agreed  to 
postpone,  the  court  not  having  con- 
sented, and  tBat  the  appellant's  lead- 
ing attorney  was  therefore  absent, 
but  appellant  was  represented  by 
other  counsel  who  made  as  good  a 
defense  as  could  have  been  made 
with  further  time.  Moulder  v, 
Kempff,  116  Ind.  469,  17  HE  906. 

[b1  Adjoanmeat  from  open  conrt 
to  cIiaittlMtaii— If  counsel  fs  absent 
without  leave,  the  court  may  hear 
and  dispose  of  a  motion,  although 
advised  of  an  agreement  entered  into 
between  the  absent  counsel  and  the 
attorney  of  the  opposite  party  for 
postponing  the  hearing  until  some 
time  in  vacation.  The  court  Is  not 
bound  to  conform  to  private  arrange- 
ments of  counsel  contemplating,  not 
a  continuance  from  one  term  to  an- 
other, but  from  open  court  to  cham- 
bers.    Ford  V.  Holmes,  61  Ga  419. 

ftaasral  aseessttr  of  eoaseat  of 
eoBxt  to  actanaent  or  atlpalattoa  to 


eoBtiaas  see  supra  {11. 

as.  Pekin  Cooperage  Co.  v.  Dough- 
ton,  117  Ark.  410,  174  SW  1189. 

as,  Denver,  etc.,  R.  Co.  v.  Roberts, 
7  Colo.  A.  290,  43  P  460. 

Se.     Ross  v.  Hea4,  61  Qa  606. 

SI.  Callaway  v.  DouglasviUe  Col- 
lege, 99  Oa.  623,  36  SB  860;  Ross  v. 
Head,  61  Ga  605;  Summerlin  v.  Dent, 
36  Ga.  64. 

SB.  Southern  R.  Co.  v.  Beach.  117 
Ga.   31.  43  SB  413. 

88.  Ark^— Baker  v.  Martin,  96  Ark. 
62,   128   SW   679. 

Cal. — ^Tiffin  V.  Cummings,  144  Cal. 
612,  78  P  23;  In  re  Kasson,  141  Cal. 
33,  74  P  436:  Harloe  v.  Lamble,  182 
Cal.  133,  84  P  88. 

Colo. — Hartford  F.  Ins.  Co.  v.  Ham- 
mond, 41  Colo.  328,  92  P  686:  Rey- 
nolds y.  Campling,  23  Colo.  106,  46  P 
689;  Byers  v.  McPbee,  4  Colo.  204. 

Del. — State  v.  Adams,  6  Del.  107. 

Oa. — ^Blackwell  v.  Jennings,  128  Oa 
264,  57  SB  484;  Whitley  v.  Clegg,  180 
Ga.  1038,  48  SB  406:  Callaway  v. 
DouglasviUe  College,  99  Oa.  623,  26 
SB  860;  Darley  v.  'Thomas,  41  Ga.  624; 
Sharman  v.  Morton,  31  Ga.  34;  Cooper 
V.  Jones,  24  Oa.  478;  B.  B.  Forbes 
Piano  Co.  V.  Hixon,  8  Ga.  A.  51,  68  SB 
487;  Southern  R.  Co.  v.  Miller,  3  Oa. 
A.  410,  69  SB  1116. 

111. — Stringam  v.  Parker;  169  111. 
304,  42  NB  794:  Gould  v.  Blgln  City 
Bankini^  Co.,  136  111.  60,  26  NB  497 
(atr  36  111.  A.  390];  Dornan  v.  Buck- 
fey,  119  II).  A.  628;  Shutt  Impr.  Co.  v. 
Thompson,  109  111.  A.  640. 

Ind. — Moulder  v.  Kempff,  116  Ind. 
469,  17  NB  906;  Beick  v.  Belck,  97 
Ind.  73. 

Iowa. — WasBon  v.  Patriots,  148  Iowa 
142,  126  NW  778;  Rosecranes  v.  Iowa, 
etc.,  Tel.  Co..  65  Iowa  444,  24  NW  769. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Wilson,  166  Ky.  657,  161  SW  618; 
Chapese  v.  Hathaway,  168  Ky.  619, 
166  SW  1156;  Forsythe  v.  Lexington 
Banking,  etc.,  Co.,  121  SW  962; 
Troendle  Coal  Co.  v.  Morgan  Coal, 
etc.,  Co.,  114  SW  812;  Forked  Deer 
Pants  Co.  V.  Shipley.  80  SW  476,  25 
KyL  2299;  Douglass  v.  Douglass,  74 
.SW  283.  24  KyL  2398;  Comett  V. 
Combs.  68  SW  82.  21  KyL  887:  U.  8. 
Bank  V.  Carroll,  4  B.  Mon.  40;  Ison 
V.  Ison,  10  KyL  88. 

La. — Johnson  v.  Dean,  48  La.  Ann. 
100,  18  S  902;  Ghirdner  v.  O'Connell, 
7  La  Ann.  468;  Oraham  ▼.  Otonerai 
Mut.  Ins.  Co.,  8  La.  Ann.  482. 

Minn. — ^West  v.  Hennessey,  68 
Minn.  378,  65  NW  639. 

Nebr.— Omaha  First  Nat.  Bank  v. 
Dye,  78  Nebr.  300.  102  NW  814. 

N.  T. — McCready  v.  Llndenbom,  87 
App.  Div.  425.  66  NTS  64  faff  166  N. 
T.  680  mem,  59  NB  1126  mem]. 

8.  C— Montgomery  v.  U.  S.  Fidel- 
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diligeace  to  acqnaint  the  remaining  counsel  with 
the  facts  of  the  case,^  or  that  the  attorney  who 
is  present  is  not  capable  of  properly  conducting 
the  defense,  or  where  there  is  a  showing  that  the 
party  is  sufficiently  and  ably  represented  by  the 
attorney  or  attorneys  who  are  present.^  On  the 
other  hand,  where,  of  several  attorneys  of  a  party, 
the  only  attorney  present  at  the  trial  is  not  familiar 
with  the  case,  a  continuance  is  properly  granted.** 
It  is  not  improper  to  refuse  a  continuance  or  post- 
ponement asked  for  /on  the  ground  of  the  absence 


of  the  leading  or  prineipal  counsel  of  a  party," 
ezc^t  where,  on  account  of  the  peculiar  relation 
of  the  chief  counsel  to  the  cause,  or  the  number 
and  difficulty  of  the  issues,  or  other  special  reasons, 
injustice  would  probably  result  from  the  refusal, 
in  which  case  it  is  proper  to  grant,  and  improper 
to  refuse,  a  continuance  on  this  ground." 

[i  56]  19.  Death  of  Parties— a.  Death  of 
Plaintiff.  The>  death  of  plaintiff  is  such  a  provi- 
dential cause  as  will  authorize  a  continuance,  where 
there  is   no  representative  of  the  estate  of  such 


tty,  etc,  to..  $0  3.  C.  283,  71  SE  1084. 
73  SB  182;  Bhodes  v.  Southern  R.  Co., 
68  S.  C.  494,  47  SE  689:  Worth  v. 
Norton,  60  S.  C.  293,  38  SE  606. 

S.  D. — ^Wheaton  v.  Liverpool,  etc., 
Ins.  Co.,  20  S.  D.  «2,  104  NW  860; 
Crouch  V.  Dakota,  etc.,  K.  Co.,  18  S. 
D.  640.  101  NW  722;  Chambers  v. 
Modern  Woodmen  of  America,  18  S. 
D.  173.  99  NW  1107. 

Tex. — Hagerty  v.  Scott,  10  Tex. 
£25;  Thompson  v.  Hart,  (Civ.  A.)  167 
SW  184;  Dlgnowlty  v.  Sullivan.  49 
Tex.  Civ.  A.  582,  109  SW  428;  Boyd  v. 
Lelth.  (Civ.  A.)  60  SW  618;  Watkins 
V.  Atwell,  (Civ.  A.)  45  SW  404;  Davis 
▼.  Zurawalt,  1  Tex.  A.  Civ.  Cas.  |  596. 

Va, — Virginia  Iron,  etc.,  Co.  v. 
Klser.  106  Va.  696,   64  SE  889. 

Wash. — Elliott  V.  Toledo  Pdy.,  etc, 
Co..  66  Wash.  701,  119  P  19;  Steen- 
strup  V.  Toledo  Fdy.,  etc.,  Co.,  66 
Wash.  101,  119  P  16,  AnnC!asl»lSC 
427;  Zelinsky  v.  Price,  8  Wash.  266, 
86  P  28:  Skagit  R.,  etc.,  Co.  v.  Cole,  2 
Wash.  67,  25  P  1077. 

[a]  OmuuMl  la  pnbllo  mtvIim^— 
The  absence  of  one  of  the  counsel  In 
the  legislature  is  no  ground  for  a 
continuance.  Sharman  v.  Morton,  81 
Ga.  84. 

[b]  Oooaael  maaaumM  •■  wlt- 
aaaa. — ^A  refusal  to  grant  a  continu- 
ance for  the  absence  of  one  of  two 
counsel  appearing  for  a  complainant 
because  summoned  as  a  witness  In 
another  cause  was  proper.  V.  B.  Bank 
V.  Carroll,  4  B.  Mon.  (Ky.)  40. 

[c]  Absanoa  of  noiiz«Biaaii.t  at- 
tomsjrv— Denial  of  a  continuance  on 
the  ground  of  the  absence  of  a  non- 
resident attorney  of  a  foreign  corpo- 
ration represented  in  the  case  from 
the  beginning  by  a  resident  attorney, 
as  well  as  by  the  nonresident.  Is  not 
an  abuse  of  discretion,  where  the 
action  had  been  pending  for  several 
months.  Steenstrup  v.  Toledo  Fdy., 
etc.,  Co..  66  Wash.  101,  103,  119  P  16, 
AnnCasl913C  427  [foil  Elliott  v. 
Toledo  Fdy.,  etc.,  Co.,  66  Wash.  701, 
119  P  19]  (where  the  court  said: 
"While  our  law  contemplates  extend- 
ing the  courtesy  of  practicing  in 
our  courts  to  attorneys  of  other 
states,  we  do  not  think  that  our 
courts  are  thereby  required  to  delay 
the  trial  of  causes  to  await  the  con- 
venience ,  of    such    attorneys    to    be 

f  resent  and  participate  therein.  .  .  . 
ndead.  It  may  well  be  doubted  that 
a  party  to  an  action  has  any  right 
to  be  represented  by  nonresident 
counsel  except  when  such  counsel  is 
present  in  the  state  when  the  action 
Is  pending  at  such  times  as  the 
presence  of  counsel  Is  required  in  the 
action.  To  say  that  the  enforced 
absence  of  nonresident  counsel  gives 
cause  for  continuance  under  similar 
circumstances  as  the  enforced  ab- 
sence of  resident  counsel,  would 
render  possible  delays  such  as  the 
law  never  contemplated.  The  dis- 
position of  the  vast  amount  of  liti- 
gation pressed  upon  the  attention  of 
our  courts  cannot  be  subjected  to 
such  contingencies  except  in  the  dis- 
cretion of  the  trial  court.  We  view 
a  continuance  under  such  circum- 
stances as  little  else  than  a  matter 
of  grace"). 

34.  Ark. — ^EI  Dorado,  etc..  R.  Co. 
T.  Knox,  »0  Ark.  1,  117  SW  779,  184 
AmSR  17. 

Cal. — Harloe  v.  Liambie,  183  Cal. 
183,  64  P  88. 


Ind. — Belck  v.  Belck,  97  Ind.  73. 

S.  C. — Montgomery  v.  U.  S.  Fidel- 
ity, etc.,  Co.,  90  S.  C.  388,  71  SE 
1084,    73    SE    182. 

Tex. — Hagerty  v.  Scott,  10  Tex. 
526;  Davis  v.  Zumwalt,  1  Tex.  A. 
Civ.  Cas.  t  E96. 

[a]  AbMM*  aatloipataa^-The  fact 
that  the  senior  counsel  who  has  pre- 
pared and  studied  the  case  and  has 
the  papers  absents  himself  from 
court  to  attend  to  important  business 
before  another  tribunal  Is  not  a 
ground  for  a  continuance,  where  such 
absence  was  anticipated  by  the  party 
emploving  him  for  several  weeks  be- 
fore the  session  of  the  court.  Hag- 
erty V.  Scott,  10  Tex.  625;  Davis  v. 
Zumwalt,  1  Tex.  A.  Civ.  Cas.  {  596. 

35.  Colo. — Hartford  F.  Ins.  Co.  v. 
Hammond,  41  Colo.  323,  92  P  686. 

111.— Elgin  V.  Nofs,  212  111.  20,  72 
NE  43  [mod  113  111.  A.  6181; 
Stringam  v.  Parker,  159  111.  304,  42 
NE  794  [aft  66  111.  A.  36];  Gould  v. 
Elgin  City  Banking  Co..  136  111.  60, 
26  NE  497   [aff  S6  lU.  A.  390]. 

Iowa. — ^Wasson  v.  American  Pa- 
triots, 148  Iowa  142,  126  NW  778. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Wilson,  166  Ky.  667,  161  SW  613; 
U.  S.  Fldolity.etc,  Co.  v.  Boyd,  94 
SW  35,  29  KyL  698;  Douglass  v. 
Douglass,  74  SW  233,  24  KyL  2398; 
Comett  V.  Combs,  53  SW  32,  21  KyL 
887 

Mont. — York  v.  Steward,  SO  Mont. 
863,    367,    78    P   765,    766. 

N.  T. — McCready  v.  Lindenbom,  87 
App.  Dtv.  426,  56-  NTS  64  [aff  166 
N.  Y.  630  mem,  59  NE  1126  meml. 

S.  C. — Cutter  v.  Mallard  Lumber 
Ck>..  99  S.  C.  231,  83  SE  696:  Rhodes 
V.  Southern  B.  Co.,  68  S.  C.  494,  47 
SE  689. 

S.  D. — ^Wheaton  v.  Liverpool,  etc, 
Ins.  Co..  SO  S.  D.  63,  104  NW  860. 

Tex.— Watkins  v.  Atwell,  (Civ.  A.) 
46  SW  404. 

Va. — Virginia  Iron,  etc.,  Co.  v. 
Klser,  106  Va.   695,   54  SE  889. 

[a]  Asaiatwioe  In  former  trlsL— 
The  absence  of  counsel  Is  not  ground 
for  continuance,  where  other  coun- 
sel, in  conjunction  with  the  abaant 
counsel,  conducted  a  former  trial  of 
the  case,  and  no  prejudice  is  shown 
to  have  resulted  from  the  absence 
of  such  counsel.  Stringam  v.  Parker, 
169  III.  304,  42  NE  794  [afT  56  111.  A. 
36];  Rhodes  v.  Southern  R.  Co.,  68 
8.  C.  494,  47  SE  689;  Wheaton  v. 
Liverpool,  etc..  Ins.  Co.,  20  8.  D.  62, 
104    NW    850. 

36.  Ameriean  Soda  Fountain  Co. 
V.  Dean  Drug  Co.,  (Iowa)  111  NW 
634.  • 

97.  Oa. — Brewer  v.  New  England 
Mortg.  Security  Co.,  130  Ga.  761,  61 
SE  712. 

Ind. — ^Moulder  v.  KemptC,  116  Ind. 
469.  17  NE  906. 

Ky.— Louisville,  etc.,  R.  Co.  v.  Wil- 
son, 156  Ky.  667,  161  SW  613:  V.  B. 
Fidelity,  etc..  Co.  v.  Boyd.  94  SW  35, 
29  KyL  698. 

Minn. — West  v.  Hennessey,  68 
Minn.  378,  65  NW  639. 

N.  M. — Ferea  v.  State  L.  Ina  Co., 
16  N.  M.  399.  110  P  669. 

N.  Y. — Schlesinger  v.  Keene,  88 
NYS   1042. 

8.  C— Rice  V.  Lockhart  Mills,  75 
8.  C.  160.  56  SE  160. 

Tex. — Hagerty  v.  Scott,  10  Tex. 
625;  Kingman-Texas  Impl.  Co.  v. 
Herring  Nat.  Bank,  (Civ.  A.)  153  SW 


King. 


394;   TexaJs    Mexican  R.  Co. 
(Civ.   A.)    132  SW  966. 

Wash.— Catlin  v.  Harris,  7  Wash. 
642,  35  P  385;  Skagit  R.,  etc,  Co.  v. 
Cole,   2  Wash.  67,  3S  P  1077. 

[a]  Beftual  to  parttolpate  Is 
trial  (1)  The  trial  ofa  causa  began 
In  the  absdnce  of  defendant's  princi- 
pal oounsel.  with  the  expectation  that 
he  would  arrive  before  any  material 
progress  had  been  made.  During  the 
trlaj  defendant  asked  for  a  continu- 
ance on  the  ground  of  his  absence, 
stating  that  grave  apprehensions  were 
entertained  that  he  had  been 
drowned,  which  was  subsequently  as- 
certained to  be  the  fact.  PlalntiCr 
opposed  the  continuance  on  the 
ground  that  the  absent  counsel  had 
refused  to  partloipate  in  the  trial 
because  plaintiff  had  eounseled  with 
him  before  the  commencement  of  the 
action  as  to  th*  matters  in  contro- 
versy therein.  It  was  held  that  tbe 
r^-fusal  of  the  trial  court  to  prant 
the  continuance  was  not  sdeh  an 
abuse  of  discretion  as  would  Justify 
a  reversal  of  the  judgment.  Skagit 
R.,  etc.,  Co.  V.  Cole.  2  Wash.  67,  25 
P  1077.  (2)  So  where  an  attorney 
notifled  his  client  that  he  ooald  not 
attend  on  the  day  sat  for  trial, 
it  was  held  no  abuse  of  discretion  to 
deny  the  motion.  Catlin  v.  Harris. 
7  Wash.  642,  86  P  386. 

38.  U.  S. — Rhode  Island  v.  Massa- 
chusetts,^! 1    Pet.    226. 

Oa,— Whitley  v.  Clekr  120  Ga. 
M88,  48  SE  406;  Thrasher  v.  Ander- 
son, 46  Oa.  588;  Smith  v.  Brand,  44 
Ga.  588;  Summerlln  v.  Dent,  36  Oa. 
64;  Dalton  City  Co.  v.  Dalton  Mfg. 
Co.,  88  Oa.  243;  Cooper  v.  Jones,  24 
Ga.  473. 

Ind. — Moulder  v.  KempfT.  US  Ind. 
459,  17  NE  906:  Eslinger  ▼.  Bast,  100 
Ind.  484.  ' 

Iowa — Rice  v.  Melendy,  36  Iowa 
166. 

La. — La  Branch  v.  Montegut,  47  La. 
Ann.  674.  17  S  247:  Sraelser  v.  Wil- 
liams, 10  Rob.  97;  Barry  v.  Louisiana 
Ins.  Co..   12  Hart.   484. 

Va.— Myers  v.  Trice,  86  Va.  836.  11 
SE  428;  Hook  v.  Nanny.  4  Hen.  «  M. 
(14  Va.)  lB7n. 

And  see  Moore  ▼.  Moore.  72  W. 
Va.  260,  78  SE  99  (where  the  court, 
grouping  together  this  and  other 
grounds  set  up,  held  that  it  was 
error  to  deny  a  motion  for  a  con- 
tinuance). 

ia]  Si  Oeorgla  the  civil  code  pro- 
es:  "If  the  leading  counsel  is  ab- 
sent from  providential  cause,  the 
case  will  be  continued,  provided  the 
party  will  swear  that  he  can  not 
go  safely  to  trial  without  the  serv- 
ices of  such  absent  counsel,  and  that 
he  expects  his  services  at  the  next 
term,  and  that  the  application  for 
continuance  la  not  made  for  delay 
only."  Whitley  v.  Clegg.  120  Ga. 
1038,   1040,   48   SE  406. 

[b]  ZUnsss  of  oonaael  who  la- 
taaded  to  aiffoa  the  <mum  is  a  good 
ground  for  continuance,  even  though 
other  counsel  are  engaged  in  the 
case.  Barry  v.  Louisiana  Ins.  Co.. 
12  Mart.  (La.)  484. 

[c]  Abaaat  by  leave. — Cases  tn 
which  the  leading  counsel  are  absent 
with  leave  cannot  be  tried  In  their 
absence,  unless  by  consent  of  the 
party  employing  them  or  by  consent 
of  other  counsel  of  such  party,  but 
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§§  56-59] 


CONTINUANCES 


[13  C.  J.]     149 


deceased  party;™  but  defendant  is  not  entitled  to 
a  continuance  as  of  comae  on  the  death  of  plain- 
tiff, where  the  eatiae  is  at  issue,*'  or  where  the 
legal  representative  of  the  deceased  plaintiff  is 
substitnted*^  or  appears."  The  death  of  a  party 
for  whose  use  a  suit  is  4)rought  in  the  name  of 
another  seems  not  to  be  a  reason  for  oontinnance 
at  the  instance  of  such  party's  representative;*' 
bat  if  defendant  objects  to  going  to  trial  because 
there  is  no  responsible  party  on  the  record,  the 
court  may,  in  its  discretion,  continue  the  cause 
until  such  party  is  introduced.** 

The  death  of  one  of  serraral  plaintills  furnishes 
a  remaining  plaintiff  no  ground  on  which  to  con- 
tinue the  case,  where  the  one  who  died  was  not  a 
necessary  party  to  the  suit.*"  Continuances  have 
been  granted  at  the  instance  of  defendant  on  the 
ground  of  the  death  of  one  of  two  or  more  plain- 
tiffs suing  as  partners.** 

[i  57]  b.  Death  of  Befendant.  After  the  death 
of  defendant  in  an  action  plaintiff  is  entitled  to  a 
continuance  in  order  to  file  his  bill  of  revivor 
against  the  representatives  of  the  deceased.*^ 
However,  where  there  are  two  or  more  de- 
fendants, the  death  of  one  who  was  not  a  neces- 
sary party,  and  as  to  whom  plaintiff  has  volun- 
tarily dismissed  his  suit,  is  not  a  ground  for  con- 
tinuing the  case;**  and  the  death  of  one  of  several 
defendants  does  not  entitle  the  others  to  a  con- 
tinuance in  a  jurisdiction  where  it  is  provided  by 
statute  that  the  action  may  proceed  without  bring- 
ing in  the  person  who  has  succeeded  to  the  rights 


of  the  deceased  party.** 

[i  58]  20.  Death  of  OmmseL  The  death  of 
counsel  V  near  the  time  set  for  the  trial  or  argu- 
ment of  the  cause  is  a  good  ground  for  continu- 
ance;"'* and  especially  is  this  the  case  where  the 
party  has  been  diligent  in  trying  to  employ  other 
counsel,  but  is  .unprepared  for  trial  through  no 
fault  of  his  own."  It  ia  not  error  to  refuse'  a 
postponement  asked  for  on  the  ground  that  new 
counsel,  who  have  recently  been  employed  in  con- 
sequence of  the  death  of  the  original  counsel,  and 
who  have  not  yet  been  able  to  obtain  papers  which 
were  placed  in  his  keeping,  and  which  are  import- 
ant for  use  on  the  trial,  where  such  papers  are  not 
competent  as  evidence,  but  can  only  be  used  as 
memoranda  for  the  information  and  aid  of  coun- 
sel." The  death  of  one  attorney  has  been  held 
not  to  require  a  continuance  where  other  counsel 
were  available  and  a  continuance  would  work  hard- 
ship to  the  adverse  party."  So  refusal  of  continu- 
ance on  account  of  the  death  of  defendant's  chief 
attorney  was  proper,  where  the  cause  had  several 
times  been  continued  at  defendant's  instance,  and 
the  illness  of  the  attorney  was  such  that  his 
presence  at  the  trial  could  not  be  expected.''* 

[$  59]  21.  Absence  of  Witaiesees  or  Evidence*" 
— a.  In  OeneraL  The  absence  of  witnesses  or  evi- 
dence is  the  most  usual  ground  on  which  a  motion 
for  a  continuance  is  based,  and  whether  or  hot  a 
continuance-  shall  be  allowed  on  this  gpround  is  very 
largely  in  the  discretion  of  the  court."  However, 
it  is  commonly  r^arded  as  error,  or  as  frequently 


must    be    continued.     Summerlln    v. 
Dent.  3«  Qa.  54. 

39.  Worthy  V.  Tate,  42  Oa.  893. 

40.  Wilson  V.  Codman,  3  Cranoh 
(U.  S.)  193.  2  L.  ed.  408:  Alexander 
V.  Patten,  1  F.  Cas.  No.  171,  1  Cranch 
C.  C.   388. 

41.  Masterson  v.  Brown,  61  Iowa 
442,  1  NW  791. 

45.  Wllaon  ▼.  Codman,  (  Cranch 
(U.  S.)  193.  2  L,.  ed.  408. 

48.  Christine  v.  WhitehlU,  16  Serff. 
A    R.    ^a.>    98. 

44.  Christine  v.  WhitehlU,  16  Ser^. 
A  R.   (Pa.)   98. 

40.  Sterling  ▼.  St.  Marys,  187  Oa. 
177,  73  8E  374. 

46.  L/ambert  v.  Smith,  14  F.  Cas, 
No.  8,027.  1  Cranch  C.  C.  347;  Bab- 
cock  V.  Williams,  10  La.  394. 

[al  Thiu  (1)  in  one  case  a  con- 
tinuance was  granted  to  allow  the 
representatives  of  a  deceased  part- 
ner in  the  firm  suing  as  plaintiff  to 
be  made  parties,  even  when  his 
deatb  was  suggested  by  defendant's 
counsel  after  the  close  of  the  evi- 
dence and  during  the  argument,  the 
fact  of  his  death  not  having  come 
to  the  knowledge  of  defendant  or  his 
attorney  until  the  testimony,  was 
closed.  Babcock  v.  Williams,  10  La. 
394.  (2)  Where  the  only  resident 
member  of  plaintiff  Arm  dies  pend- 
ing the  suit,  the  cause  will  be  con- 
tinued to  give  defendants  an  oppor- 
tunity to  lay  the  rule  for  security 
for  costs  and  to  give  the  sixty  days' 
notice  required.  Lambert  v.  Smith, 
14  F.  Cas.  No.  8,027,  1  Cranch  C.  C. 
847. 

47.  Smith  V.  Ballard,  3  K.  C.  166: 
Hagarty  V.  Thompson,  1  WklyNC 
(Pa.)   676. 

IB.  San  Diego  Realty  Co.  v.  Hill, 
Its  Cat.  687.  148  F  1021. 

[a]  XUiurtntlon. — In  an  action  to 
foreclose  a  mortgage  given  by  de- 
fendant's grantor,  where  no  deflciency 
Judgment  was  sought,  defendant  Is 
not,  where  plaintiff  dismissed  as  to 
his  grantor,  entitled  to  a  postpone- 
ment because  of  his  grantor's  death, 
defendant  having  succeeded  to  all 
the  rl^ts  of  such  grantor.  San 
Diego  Realty  Co.  v.  &11,  168  Cal. 
437.  148  P  1021. 

4*.    Ward  v.  Du  Pree.  16  S.  D.  600. 


94  SW  397. 

50.  Hunter  v.  Fairfax,  8  Dall. 
(Pa.)   305,  1  L.  ed.   618. 

Bl.  Richardson  v.  Nolan,  7  MarL 
N.   S.    (La.)    IDS. 

fa]  ZsanaBoe  of  ooauaiasloB.'— 
Where  plaintiff  directs  a  commission 
to  issue  at  soon  as  the  answer  is 
lied,  and  his  aLtorney  soon  atier  I'alw 
sick  and  dies,  and  he  employs  other 
counsel  and  forwards  the  commis- 
sion, a  continuance  will  be  granted 
four  months  after  Issue  Joined. 
Richardson  v.  Nolan,  7  Mart,  N.  S. 
(La.)   103. 

Sa.  Williams  v.  Baltimore,  etc',  R. 
Co.,  9  W.  Va.  88. 

63.  Crabtree  Coal  Min.  Co.  v. 
Hamby,  90  SW  286,  28  KyL  687. 

64.  Oeiger  v.  Payne,  102  Iowa  581, 
69  NW  664,  71  NW  671. 

B5.  Aflmisrtoas  to  pr«y»Bt  eoa^ 
Mnnanne  see  Infra  U  161-166. 

AflUavlt  for  ooBUBiuuwa  see  Infra 
ii    129-139.     , 

Karmleini  mtot  in  mtxuOng  oon- 
tlniuuica  on  ground  of  abseno*  of 
witness  see  Appeal  and  Error  %  2923. 

Second  or  fnrthar  ooBilanaaoe  see 
Infra  i  160. 

68.  Ark. — Scott  v.  Cleveland,  110 
Ark.  9,  160  SW  868;  St.  Louis,  etc., 
R.  Co.  V.  Grlmsley,  90  Ark.  64,  117 
SW  1064;  Hunter  v.  Gaines,  19  Ark. 
92. 

Cal. — Sheldon  v.  Landwehr,  169 
Cal.  778,  116  P  44;  Kneebone  v.  Knee- 
bone,  83  Cal.  646,  23  P  1031:  Grlffln 
V.  Polhemus,  20  Cal.  180;  Fra,pk  v. 
Brady,  8  CsJ.  47;  Watson  v.  Columbia 
Basin  Dev.  Co.,  22  Cal.  A.  666.  135 
P  511, 

Colo. — Doll  v.  Stewart,  80  Colo. 
320.   70   P  326. 

Del. — ^Dulany  v.  Boston,  2  Del.  850. 

Fla. — Livingston  v.  Cooper,  22  Bla. 
232. 

Qa. — Seagraves  v.  Powell  Co.,  136 
Ga.  877,  72  SE  349;  Boawell  v.  all- 
ien, 131  Ga.  310,  62  SE  187;  Ham- 
ilton V.  Moore.  94  Ga.  707.  19  SE  993; 
Johnston  v.  Patterson,  91  Oa,  681, 
18  SB  360;  Burge  v.  Hamilton,  72 
Oa.  668;  .Stna  Ins.  Co.  v.  Sparks,  62 
Ga.  187;  Cohen  v.  Welgle,  46  Ga.  438; 
Walker  v.  Mitchell,  41  Ga.  102;  Foun- 
tain V.  Anderson.  33  Oa.  372;  Hol- 
loway  V.  Cochran,  15  Oa.  A.  196,   82 


SE  761;  Farmers'  Oil,  etc.,  Co.  V. 
LopisvlUe  Cotton  Oil  Co.,  li  Oa.  A. 
22,  76  SE  751. 

Ida. — Cox  V.  Northwestern  Stage 
Co.,  1  Ida.  376. 

111. — Harris  v.  Rose,  26  111.  A.  237; 
Northwestern  Benev.,  etc.,  Assoc,  v. 
Prim,  19  IlL  A.  824  (aff  124  lU.  100, 
16   NE   98]. 

Ind. — Cereallne  Mfg.  Ca  v.  Bick- 
ford,  129  Ind.  336.  28  NE  645;  Pate 
v.  Talt,  72  Ind.  450;  Doming  v.  Ferry, 
8   Ind.   418. 

Iowa. — Tinsdale  v.  Bnnls,  144  Iowa 
806,  122  NW  969;  Winktemans  v.  Des 
Moines  Northwestern  R.  Co.,  62  Iowa 
11,  17  NW  82;  Walker  v.  Scofleld,  89 
Iowa  666;  Boone  v.  Mitchell,  33  Iowa 
45:  Wldner  v.  Hunt,  4  Iowa  366. 

Kan. — Clouston  v.  Gray,  48  Kan. 
31,  28  P  983;  Parsons  Water  Co.  v. 
Knapp,  33  Kan.  762,  7  P  668;  Board 
of  Regents  v.  Llnscott.  30  Kan.  240, 

kP  81;  St.  Louis,  etc.,  R.  Co.  v. 
ansoni^29  Kan.  293;  Bliss  v,  Carl- 
son, 17  Kan.  325;  Missouri  Pac.  R.  Co. 
V.  Haynes,  1  Kan.  A.  S86,  42  P  259; 
Atcheson,  etc.,  R.  Co^v.  O'Melia,  1 
Kan.   A   374,  41   P   4877 

Ky.— Crane  v.  Hall,  165  Ky.  827, 
178  SW  1096;  Independent  L.  Ins. 
Co.  v.  Williamson,  162  Ky.  818,  154 
SW  409;  McGoodwln  Banking  Co.  v. 
Oooch,    146  Ky.   650,   142   SW   1062. 

La. — Dolron  v.  Baker-Wakefleld 
Cypress  Co.,  131  La.  618,  69  S  1010; 
Ryan  v.  Sewell,  IS  La.  Ann.  221; 
BrouBsard  v.   Trahan,   4   Mart.   489. 

Mich. — McKaugbton  v.'  Evert,  116 
Mich.    141,    74    NW   486. 

Minn. — Lowenstein  v.  Oreve,  60 
Minn.  383,  62  NW  964;  Carson  v. 
Getchell,   23   Minn.    671. 

Mo. — Blair  v.  Chicago,  etc.,  R.  Co., 
89  Mo.  334,  1  SW  367;  Farmers', 
etc..  Bank  v.  Williamson,  61  Mo.  269; 
Bartholow  v.  Campbell,  56  Mo.  117: 
Bamum  v.  Adams,  31  Mo.  632;  Dame 
v.  Broadwater,  9  Mo.  19;  Tunstall  v. 
Hamilton,  8  Mo.  600:  Scogin  v.  Hud- 
speth, 3  Mo.  123;  Shelby  v.  Metro- 
politan St.  R.  Co.,  141  Mo.  A.  614, 
125    SW    1189. 

Mont. — ^Black  v.  Appolonio,  1  Mont. 

Nebr. — Kramer  v.  Weigand,  88 
Nebr.  392.  129  NW  643;  Lincoln  v. 
Lincoln  St,  R.  Co.,  76  Nebr.  628,  106 
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stated,  an  abuse  of  discretion,  to  deny  a  continu- 
ance where  the  application  complies  with  every  re- 
quirement of  the  law  and  is  not  made  merely  for 
delay,  and  the  evidence  is  material  and  due  dili- 
gence is  shown,  and  the  opposite  party  refrains 
from  making  such  admissions  as  will  obviate  a  con- 
tinuance.'^ This  rule  requiring  a  continuance, 
where  the  application  is  complete  in  every  respect 
and  free  from  suspicion,  has  been  applied  where 
the  witnesses  whose  absence  was  urged  as  a  ground 
for  continuance  resided  out  of  the  state,"^  where  the 
weather  and  roads  were  so  bad  as  to  make  it  im- 
possible for  witnesses  to  attend,*^  and  where  wit- 
nesses were  absent  because  of  uncertainty  as  to 
the  proper  place  for  holding  (k>urt.°°  But  a  stat- 
ute authorizing  the  court  to  coerce  the  personal 
attendance  of  a  witness  has  no  application  where 


the  absent  witness  is  beyond  the  court's  jnrisdie- 
tion,  and  hence  does  not  prevent  the  application 
of  the  usual  rule  that  the  granting  or  refusing  of 
a  continuance  on  the  ground  of  the  alisenoe  of  a 
witness  is  a  matter  of  judicial  discretion.*^  It  is, 
of  course,  essential  to  the  granting  of  a  eontinnanee 
on  the  ground  of  the  absence  of  witnesses  that 
the  witnesses  be,  in  fact,  absent  ;**  and  where  wit- 
nesses appear  and  testify  before  the  trial  is  con- 
cluded, it  is  not  error  to  refuse  a  continuance  on 
the  ground  of  their  absence  before  the  trial." 

To  search  for  evidence.  A  continuance  will  be 
allowed  under  this  head  only  for  the  purpose  of 
producing  evidence  known  and  shown  to  be  exist- 
ing, and  not  to  enable  a  party  to  enter  on  a  search 
for  testimony  which  he  simply  alleges  that  he  be- 
lieved he  can  discover.** 


NW  J17:  Stratton  v.  Dole,  4E  Nebr. 
472.  <3  NW  875;  Kansas  City,  etc.,  R. 
Co.  V.  Conlee,  43  Nebr.  121,  61  NW 
111. 

N,  J.— Ogden  v.  Gibbons,  I  N.  J.  L. 
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N.  M. — Thomas  ▼.  McCormlck,  1 
N.  M.  869. 

N.  Y. — Pettee  v.  Pettee,  77  Hun 
69S,  28  NTS  1067  taff  148  N.  T.  735 
mem,  42  NE3  726  mem];  Tribune 
Assoc.  V.  Smith,  40  N.  T.  Super.  251 
Lapp  dlsm  68  N.  T.  «211:  Weston  v. 
Proctor,  371  Misc.  800,  76  NTS  950; 
Cohen  v,  Brooklyn,  etc,  R.  Co.,  115 
NTS  1101;  Ten  Broeck  v.  Travelers" 
Ins.  Co..  6  NYSt  100  [aff  116  N.  Y. 
663  mem,  22  NE  1134  mem] :  Lieggett 
V.  Boyd,  3  Wend.  376;  Klllmer  v. 
Crary,  18  Johns.  228. 

Okl. — N.  S.  Sherman  Maoh.,  etc.. 
Works  V.  R.  D.  Cole  Mftr.  Co.,  151  P 
1181;  McCann  v.  McCann,  24  Okl. 
264,   108  P  6»4.  ~ 

PcL — Knight  V.  Parry,  1  Ashm.  221. 

3.  D.— Gaines  v.  White,  1  S.  D.  434, 
47   NW   524. 

Tenn. — Rexford  v.  Pulley,  4  Baxt. 
364. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Woolum,  84  Tex.  670,  19  SW  782; 
Hunt  V.  Makemson,  56  Tex.  9;  Wig- 
gins V.  Flelahel,  60  Tex.  67;  Price  v. 
Lauve,  49  Tex.  74;  Chilson  v.  Reeves, 
29  Tex.  276;  Hensley  v.  Lytle,  6  Tex. 
497.  66  AmD  741;  IBpp  v.  Huchett,  4 
Tex.  20;  Ferrell-Mlchael  Abstract, 
etc,  Co.  V.  McCormac,  (Civ.  A.)  184 
SW  1081;  Pease  v.  State,  (Civ.  A.) 
155  SW  667;  Montrose  Lumber  Co. 
V.  Jefferson,  (Civ.  A.)  153  SW  1187; 
Citisens'  R.  CO.  v.  Robertson,  (Civ. 
A.)  103  SW  443;  Hannah  v.  Chad- 
wlok,  2  Tex.  A.  Civ.  Cas.  I  617. 

Utah. — Charter  Oak  L.  Ins.  Co.  v. 
Gisbome,  6  Utah  319,  16  P  253. 

Va. — Scott  V.  Boyd,  101  Va.  28,  42 
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ber Co..  71  Wash.  88,  127  P  686. 

W.  Va. — ^Marmet  Co.  v.  Archibald, 
37  W.  Va.  778,  17  SE  299;  Logie  v. 
Black,  24  W.  Va.  1 ;  Davis  v.  Walker, 
7  W.  Va.  447;  McDonald  v.  Peace- 
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Wis. — Hayes  v.  Frey,  64  Wis.  603, 
11   NW   695. 

Bng. — Turner  v.  Meryweather,  7 
C.  B.  251,  62  ECL  261,  137  Reprint 
101. 

"When  the  continuance  of  a  case 
is  sought,  .  or  postponement  of  a 
trial  asked,  because  of  the  absence 
of  a  witness  or  witnesses  whose  per- 
sonal attendance  is  desired,  the 
granting  of  the  request  is  in  the  dis- 
cretion of  the  court.  Such  discre- 
tion is  conferred  by  sections  316-666 
of  the  Code."  Crane  v.  Hall,  166  Ky. 
827.    832,    178    SW    1096. 
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606. 
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Witness  nrsseat  la  eonrt  althoogli 
stck  see  infra  {  60  note  66  Id]. 

63.  Freeport  German  Ins.  Co.  v. 
Ooodfriend.  97  SW  1098.  30  KyL  218; 
Schubert  v.  Voges,  (Tex.  Civ.  A.)  169 
SW  409;  J.  S.  Mayfleld  Lumber  (So.  v. 
C^arver,  27  Tex.  Civ.  A,  467.  66  SW 
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64.  McGoodwln  BankingCo.  v. 
Gooch.  146  Ky.  550,  142  SW  1062; 
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[a]  "tt  la  not  the  poUoy  of  the 
law  to  continue  a  case  that  nas  been 
on  the  docket  for  a  year  and  a  half 
and  stands  for  trial,  to  give  counsel 
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CONTINUANCES 
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'Where  both  parties  retnest  the  delay,  it  is  error 
to  refuse  a  continuance  so  that  the  attendance  of 
an  absent  witness  who  lives  at  a  distance  can  be 
procured.*' 

[4  60]  b.  niness  of  Witness.  Where  a  con- 
tinuance is  sought  on  the  ground  of  the  illness  of 
a  witness,  the  illness  must  as  a  general  rule  be  of 
«neh  a  nature  as  will  preclude  his  appearance  at 
the  trial;'"  and  it  seems  to  be  the  better  practice 
in  such  cases  to  accompany  the  ^iplication  with 
the  eertiflcate  of  a  physician  to  that  effect."  In- 
deed, in  some  states,  the  court  is  not  required  to 
act  on  the  certificate  of  ti  physician,  but  the  fact 
of  sickness  must  be  established  by  evidence  under 
oath."^  Except  in  some  juriBdictions,"  where  an 
illness  sufficient  to  prevent  attendance  is  shown, 
it  is  not  necessary  to  show  further  that  the  witness 
had  been  duly  subpoenaed  or  tendered  his  fees;^" 
and  where  the  witness  is  a  material  one,  a  continn- 

an  opportunity  to  hunt  for  witnesses 
•  whose  names  lie  does  not  Icnow  in 
the  hope  that  when  found  they  may 
testify  to  facta  that  may  prove  mate- 
rial." McGoodwin  BanlcInK  Co.  v. 
Gooch,  146  Ky.  SS0^55,  142  SW  1082. 

66.  Swayne  v.  wells-Russell,  169 
Cal.  204,  146  P  686. 

ee.  Peters  v.  West,  70  Ga.  343; 
Holloway  v.  Cochran,  IE  Ga.  A.  196, 
82  SB  761;  Post  V.  Cecil,  11  Ind.  A. 
SS2,  29  NE  222:  Michelsen  v.  Spies,  83 
Hun  60»,  32  NY3  17;  Yellow  Pine 
Paper  Mill  Co,  v.  Lyons,  (Tex.  Civ. 
A.)  159  SW  909. 

[a]  TnsnlBnlMt  sbowlaf. — It  Is 
not  an  abuse  of  discretion  to  refuse 
a  continuance  asked  for  on  the 
ground  of  the  absence  and  illness  of 
a  witness,  where  it  appears  that  the 
attendance  of  the  witness  might 
cause  some  suffering  on  her  part,  yet 
she  had  had  no  medical  attendance 
for  several  months,  and  In  fact  per- 
formed various  household  duties- 
Bolloway  v.  Cochran,  IS  Ga.  A.  196, 
82  SE  761. 

[b]  VonraslAeat  wlte*H<— Where 
there  has  been  no  laches  In  falling 
to  take  the  deposition  of  a  witness 
absent  in  another  state,  she  being 
siclc  and  unable  to  testify,  and  It  is 
shown  that  her  testimony  is  ex- 
pected to  be  procured  by  the  next 
term,  a  continuance  should  be  al- 
lowed for  that  purpose.  Crittenden 
V.  Coleman,  74  Qa.  803. 

[c]  Sliort  attaoka  of  Ulaesa., — A 
case  will  not  be  continued  on  the 
ground  of  the  sickness  of  an  absent 
witness  shown  to  have  attacks  of 
sickness  lasting  a  short  time,  but  to 
have   attended   court   for   the   three 

Srevlous  terms,  and  to  have  been  suf- 
ciently  well  to  be  in  town  the  week 
previous  to  the  motion.  Peters  v. 
West,  70  Ga,  343. 

[d]  WltBMs  jnrssaat  la  oonrt^^ 
The  overruling  of  a  party's  motion 
for  a  continuance,  based  on  the  sick- 
ness of  one  of  the  witnesses,  who  was 
present  in  court,  although  sick.  Is  not 
an  abuse  of  discretion.  Tellow  Pine 
Paper  Mill  Co.  v.  Lyons,  (Tex.  Civ. 
A.)  159  SW  909. 

n,  X>aniel8on  v.  Gude,  11  Colo.  87, 
17  P  283:  Post  v.  Cecil,  11  Ind.  A.  362. 
29  NB  222;  McReynolds  v.  McRey- 
nolds,  74  Iowa  89,  36  NW  903;  Smith 
V.  Smith,  132  Mo.  681,  34  SW  471. 

ta]  Xetter  of  straages^^Where  a 
motion  for  a  continuance  on  the 
ground  that  one  of  the  defendants 
was  absent  by  reason  of  sickness  was 
denied,  the  only  showing  being  by  a 
letter  of  a  stranger,  there  was  no 
error  In  overruling  the  motion.  Mc- 
Reynolds V.  McReynolds,  74  Iowa  89, 
36  NW  90S. 

as.  Schnell  v.  Rothbath.  71  III.  83; 
Waarich  v.  Winter,  33  111.  A.  86. 

SB.  Soey  v.  Soey,  IS  La.  424; 
Leckie  v.  Craln,  12  La.  432. 

TA.  Brlggs  v.  Garner,  54  Ind.  S7Z; 
Douglass  v..  Blakemore,  12  Helsk. 
(Teon.)  564;  Dillingham  v.  Ellis,  86 
Tex.  til.  26  SW  618. 


ance  must  be  granted." 

[$  61]  c.  Necessity  of  Evidence.  A  party  seek- 
ing a  continuance  on  the  ground  of  the  absence 
of  a  particular  witness  or  set  of  witnesses  must 
show  that  they  are  essential  to  a  fair  trial  of  the 
cause,  and  that  he  cannot  safely  go  to  trial  without 
them;''  and  on  the  strength  of  the  case  thus  pre- 
sented, the  court  will  nsnally  exercise  its  own  dis- 
cretion as  to  granting  or  denying  the  relief  de- 
sired. 

[$62]  d.  Oompetency  of  Evidence.  No  con- 
tinuance will  be  granted  where  the  evidence  of  the 
witness  if  present  would  be  incompetent."  Nor 
will  a  continuance  be  granted  oil  the  ground  of 
absence  of  a  witness  unquestionably  incompetent," 
as  formerly,^'  for  instance,  on  the  ground  of  in- 
terest." But  the  fact  that  a  witness  is  presum- 
ably incompetent  is  not  sufficient,  as  a  general 
rule,  to  justify  the  refusal  of  a  continuance.^ 


[a]  Bnbpesna  day  before  triaL — 
Where  a  continuance  asked  because 
of  the  absence  of  a  material  witness 
who  had  been  duly  subpoenaed  and 
whose  absence  was  caused  solely  by 
his  sickness  was  refused,  because  the 
witness  had  not  been  subpoenaed  and 
his  fees  tendered  him  until  the  day 
prior  to  that  on  which  the  cause  was 
set  for  trial,  it  was  held  error. 
Briggs  V.  Garner,  54  Ind.  672. 

Keoesslty  of  issalBC  siApoiaa  to 
ooBstttnte  dUlrsaoe  la  geaersl  see 
Infra  i  78. 

71.  Iowa. — ^In  re  Townsend,  122 
Iowa  246,  97  NW  1108. 

Ky. — Troendle  Coal  Co.  v.  Morgan 
Coal,  etc.,  Co.,  114  SW  312. 

Mlnn.-r-Wrlght  v.  Levy,  22  Minn. 
466. 

N.  T. — Sakelos  v.  Sakelos,  134  NTS 
606. 

Tex. — Low,  etc,  Water  Co.  v.  Hick- 
son,  32  Tex.  Civ.  A.  457.  74  SW  781. 

Wash.^-Strom  v.  Toklas,  78  Wash. 
223.  188  P  880. 

Ont. — Smith  v.  Lennox,  2  OntWN 
831,  18  OntWR  386. 

Takliur  of  deposttioa  of  wltassa 
wlia  Is  Ul  see  infra  {  86. 

7S.  U.  S. — Union  Bank  v.  RlKKS, 
24  F.  Cas.  No.  14,361,  2  Cranch  C.  C. 
204. 

Pla. — Harrell  v.  Durrance,  9  Pla. 
490.    - 

Ky. — Kentucky  Cent.  R  Co.  v. 
Carey,  5  KvL  512,  12  Ky.  Op.  392. 

N.  T. — Ten  Broeck  v.  Travelers' 
Ins.  Co.,  6  NTSt  100  [»«  116  N.  T. 
663  mem,  22  NE  1134  mem]. 

Tex. — Lorlng  v.  Jackson,  48  Tex. 
Civ.  A.  306.  96  SW  19. 

W.  Va. — Dlmmey  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va  32,  55  AmR  292; 
Tompkins  v.  Burgess,  2  W.  Va  187; 
Wilson  V.  Kochnleln,  1  W.  Va.  146. 

[a]  KotloB  for  aUmoiiy. — When 
there  was  a  motion  for  alimony, 
pending  a  bill  for  divorce,  and  de- 
fendant in  the  motion  moved  to  con- 
tinue, showing  that  a  material  wit- 
ness who  lived  in  the  county  and 
had  been  subpoenaed,  etc.,  was  absent 
without  his  consent,  It  was  held  error 
In  the  court  to  refuse  the  continu- 
ance, on  the  ground  that  the  grant- 
ing of  alimony  was  wholly  in  the  dis- 
cretion of  the  court,  and  that  there 
was  no  necessity  for  the  presence  of 
all  the  witnesses.  Wardlaw  v.  Ward- 
law,  39  Ga.  53. 

[b]  Witness  deslrea  ••  expert. — It 
is  not  an  abuse  of  discretion  to  deny 
an  adjournment  of  a  cause  on  the 
ground  of  the  absence  of  a  foreign 
witness,  who  knows  nothing  of  tne 
facts  of  the  case,  but  is  desired  as  an 
expert.  Ten  Broeck  v.  Travelers' 
Ina  Co.,  6  NTSt  100  [aft  116  N.  T. 
663  mem.  22  NE  1134  mem]. 

73.  U.  S.— .Warburton  v.  Aken,  29 
F.  Cas.  No.  17,143,  1  McLean  460. 

Colo. — Longnecker  v.  Shields,  1 
Colo.  A.  284,  28  P  669. 

Ga. — Haley  v.  Evans,  60  Ga.  167. 

Iowa. — Wood  V.  Farrilers'  Life  As- 
soc, 121  Iowa  44,  »B  NW  -226. 


Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Ransom,  29  Kan.  298. 

Mich.— Meyer  v.  Knott,  187  Mich. 
714,  100  NW  907. 

Miss. — Gastrell  v.  Phillips,  64  Miss. 
473,  1  S  729. 

Mo. — Cartwright  v.  CJulver,  74  Mo. 
179. 

Nev. — Taylor  v.  Nevada-California- 
Oregon  R.  Co..  26  Nev.  415.  69  P  858. 

Okl. — Title  Guaranty,  etc..  Co.  v. 
Sllnker,  35  Okl.  128,  128  P  696. 

Pa. — Cbrkrey  v.  Beideman,  2  Phila. 
236. 

S.  C. — Lyles  V.  Robinson,  17  8.  C. 
L.  25. 

S.  D. — Richardson  v.  Carlls.  26  S. 
D.  202,  128  NW  168,  AnnCasl913B 
47;  Nebraska  Land,  etc.,  Co.  v.  Bur- 
rts,   10  S.  D.  430,  73  NW  919.     .       . 

Tex. — Hyman  v.  Grant,  102  Tex.  50, 
112  SW  1042;  Tillman  v.  Fletcher,  78 
Tex.  673,  16  SW  181-  Belknap  v. 
Groover.  (Civ.  A.)  56  SW  249;  Doll  v. 
Mundlne,  7  Tex.  Civ.  A.  96,  26  SW 
87. 

[a]  Kesrsay.— Where  testimony 
expected  of  an  absent  witness  was 
hearsay,  an  application  for  a  contin- 
uance was  properly  refused.  Taylor 
V.  Nevada-California-Oregon  R.  Co.. 
26  Nev.  415,  69  P  858:  Belknap  v. 
Groover,  (Tex.  Civ.  A.)  66  SW  249. 

[b]  BvUmm*  TMtiaf  la  pwoL — ^A 
party  will  not  be  granted  a  continu- 
ance to  enable  him  to  produce  new 
evidence  to  contradict  the  written  in- 
strument sued  on,  where  such  evi- 
dence would  be  Incompetent  because 
resting  In  parol.  Haley  v.  Evans,  60 
Ga  157. 

74.  Carthage  Turnpike  Co.  v.  An- 
drews, 102  Ind.  138,  1  NE  364,  62 
AmR  653;  Corkrey  v.  Beideman,  2 
Phila  (Pa.)  236;  Tillman  v.  Pletcher, 
78  Tex.  673,  15  SWiei. 

70.  Kodem  statntorx  mle  •■  to 
oompetency  aa  witnesses  of  partlsa 
and  persons  Interested  la  event  see 
Wills  £42  Cyc  22561. 

70.  Edwards  v.  Nichols,  8  F.  Cas. 
No.  4,296,  Brunn.  Coll.  Cas.  48,  S  Day 
(Conn.)  16;  Jacobs  v.  Flnkel,  7 
Blackf.  (Ind.)  432;  Hills  v.  Jacobs,  7 
Rob.  (La)  406;  Calhoun  v.  Wright, 
28  Tex.  522. 

la]  Oopart7^— One  defendant  is 
not  a  competent  witness  for  his  co- 
defendant,  and  an  application  for  a 
continuance  on  account  of  the  want 
of  the  testimony  of  such  a  witness, 
is  properly  refused.  Hills  v.  Jacobs, 
7  Rob.  (La.)  406;  Calhoun  v.  Wright, 
23  Tex.   622. 

77.  Corkrey  v.  Beideman,  2  Phila 
(Pa.)  238;  St.  Louis,  etc.,  R.  Co.  v. 
Terry,  22  Tex.  Civ.  A.  176,  54  SW 
431. 

"In  general,  the  court  will  not  re- 
fuse a  continuance,  merely  because 
the  witness,  whose  absence  consti- 
tutes the  ground  of  the  application, 
is  presumably  Incompetent,  and  could 
not  be  heard  if  he  were  present,  for 
the  party  Is  entitled  to  have  the  ques- 
tion of  competency  determined,  with, 
the  aid   of  all   the   light   which   the 
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[i  63]  e.  MatoiiaUty  of  Evictence'*— (1)  In 
G«meral.  Where  a  continuance  is  sought  on  the 
gp-ound  of  absent  witnesses,  the  facts  to  be  proved 
by  them  must  be  material  to  the  issues  involved 
in  the  cause  ;^'  and  where  tliey  are  not  material 
the  continuance  should  be  refused.^ 

ETide&ce  of  immateriality.  The  fact  that  the 
witness   for   whose   absence   the   continuance 


was 


asked  came  into  court  during  the  progress  of  the 
trial  and  was  not  examined  conclusively  shows 
that  his  evidence  was  not  material."' 

[i  64]  (2)  Issues  Made  by  Pleadings.  Not 
only  must  the  absent  evidence  be  material  as  to 
the  issixes  of  fact  involved,  but  in  order  to  war- 
rant a  continuance,  the  evidence  must  be  material 
to  the  issues  as  made  by  the  pleadings,^'  or,   at 


presence  of  the  witness  can  throw 
upon  It,  and  should  moreover  have  an 
opportunity  of  testing  the  accuracy 
of  the  decision  by  a  writ  of  error." 
Corkrey  v.  Beideman,  2  Phila.  (Pa.) 
236. 

[a]  Vallnre  to  qn»Ilfy  M  witneis 
on  foxnwr  trial. — ^That  a  witness  was 
produced  at  a  former  trial,  and  failed 
to  qualify  himself  to  testify  as  to 
value  of  the  matter  in  suit  Is  not 
trafflclent  ground  for  overruling  an 
application  for  continuance  based  on 
hiB  absence,  where  the  terms  of  the 
act  relating  to  continuances  were 
complied  with.  St.  Louis,  etc.,  R. 
Co.  V.  Terry,  22  Tex.  Civ.  A.  176,  64 
SW  431. 

78.  Statammt  of  BwterlkUty  In  af  • 
llteTlt  for.  ooBtlniuuio*  see  Infra  { 
131. 

79.  U.  S.— Morgan  v.  Voss,  17  P. 
Cas.  No.  9,812.  1  Cranch  C.  C.  134. 

Ark.— McDonald  v.  Smith,  21  Ark. 
460. 

Colo. — Dawson  v.  Coston,  18  Colo. 
493,  33  P  189;  Hewes  v.  Andrews,  12 
Colo.  161.  20  P  338;  Glenn  v.  Brush, 
3  Colo.  26. 

D.  C. — Riddle  v.  Gibson.  29  APP- 
237. 

Ga. — Williams  v.  Fambro,  30  On. 
232 

ill. — McKlchan   v.    McBean,    46    III. 
228;  Ault  v.  Rawson,  14  III.  484. 
.Ind. — Emmons   v.   Meeker,   65   Ind. 
321;  Nixon  v.  Brown.  3  Blackf.  604. 

Iowa. — Cuddy  v.  Becker,  146  Iowa 
2B0.  124  NW  1071. 

Ky. — Louisville  R.  Co.  v.  Bryant, 
142  Ky.  169,  134  SW  182;  Kentucky 
Land,  etc.,  Co.  v.  Crabtree,  113  Ky. 
922,  70  SW  31,  24  KyL  743:  Chambers 
v.  Handley,  3  J.  J.  Marsh.  98;  Mc- 
cracken v.  Church,  1  A.  K.  Marsh. 
273;  Elrod  v.  Anderson,  2  Ky.  Op. 
141. 

La. — ^Faulk  v.  Hough,  14  La.  Ann. 
669;  Winchester  v.  Rlghtor,  12  La. 
265. 

Mich. — McNaughton  v.  Evert,  116 
Mich.  141,  74  NW  486. 

•MlsB. — Sellars  v.  Kelly,  4B  Miss. 
323 

ricbr. — ^McDermott  ,v.  Manley,  85 
Nebr.  194,  90  NW  lll9:  Johnson  v. 
Dinsmore.  11  Nebr.  391,  9  NW  558. 

Nev. — Taylor  v.  Nevada-Callfornla- 
OregOD  R.  Co.,  26  Nev.  415,  69  P  858. 

N.  T. — Pensacola  First  Nat.  Bank 
V.  Anderson.  55  App.  Div.  570.  67 
NTS  434;  Spangehl  v.  Spangehl.  39 
.App.  Div.  5,  57  NTS  7:  Witowski  v. 
MaTsncr,  21  Misc.  487,  47  NT?  699. 

S.  D. — Chambers  v.  Modern  Wood- 
men of  America,  18  S.  D.  173,  99  NW 
1107. 

Tenn. — Turner  v.  Lumbrlck,  1 
Meigs  7. 

Tex. — Lacey  v.  Smith,  (Civ.  A.)  Ill 
SW  965;  Horwita  v.  La  Roche,  (Civ. 
A.)  107  SW  1148;  Ley  v.  Hahn,  86 
Tex.  Civ.  A.  208.  81  SW  354;  St.  Louis, 
etc.,  R.  Co.  V.  Freedman,  18  Tex.  Civ. 
A.  663,  46  SW  101;  Owen  v.  Clbolo 
Creek  Mill,  etc,  Co.,  (Civ.  A.)  43  SW 
.  297. 

W.  Va. — Dlmmey  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  32,  SSlAmR  292; 
Williams  V.  Freeland,  2  W.  Va.  306; 
Tompkins  v.  Burgess,  2  W.  Va.  187. 

[a]  Aotloa  on  acta;  falsa  dat*. — 
In  an  action  on  a  note,  where  issue 
was  made  by  one  defendant  as  surety, 
by  a  verlfled  denial  of  its  execution, 
he  asked  a  continuance  of  the  case 
because  of  the  absence  of  a  witness 
by  whom  he  could  prove  that  after 
he  had  signed  the  note,  while  it  was 
In  the  possession  of  his  codefendant, 
the  principal,   the  latter.   In  the  ab- 


sence of  afflant,  but  in  the  presence 
of  the  payee,  caused  a  false  date 
prior  to  the  true  one  to  be  inserted 
in  a  blank  left  for  a  date,  and  then 
delivered  the  same  to  the  payee.  It 
was  held  that  the  facts  were  mate- 
rial and  a  continuance  should  have 
been  granted.  Emmons  v.  Meeker,  66 
Ind.  321. 

80.  U.  S. — ^Means  v.  Randall  Bank, 
146  U.  8.  620,  13  SCt  1$<,  36  L.  ed. 
1107. 

Ark. — Hunter   v. 'Gaines.  19    Ark.  92. 

Cal. — Greenlee  v.  Los  Angeles 
Trust,  etc..  Bank,  171  Cal.  371,  153 
P  383;  Harper  v.  .Lamping,  33  Cal. 
641;   Hawley   v.    Stirling,    2    Cal.    470. 

Colo. — Keegan  v.  Donnelly,  11 
Colo.  A.  31,  52  P  292;  Longnecker  v. 
Shields,  1  Colo.  A.  264.  28  P  659. 

Ga. — Seagraves  v.  Powell  Co.,  136 
Ga.  877,  72  SE  349;  Fox  v.  Armour 
Packing  Co.,  121  Ga.  273,  48  SE  924; 
Haley  v.  Evans,  60  Ga.  167;  Rey- 
nolds V.  Martin,  55  Ga.  628;  Butler 
v.  Ambro.se.  51  Ga.  152;  Thomas  v. 
Wolfe.  47  Ga.  295;  Connell  v.  Sharpe, 
32  Ga.  443;  Mann  v.  Waters.  30  Ga. 
220;  Farmers"  Oil,  etc.,  Co.  v.  South- 
ern Refining  Co..  10  Ga.  A.  415,  78 
SB  350. 

111. — Strlngam  v.  Parker.  169  111. 
304.  42  NB  794  Caf  56  III.  A.  361; 
Hodges  V.  Nash.  141  111.  391,  31  NE 
161;  Marble  v.  Bonhotel,  35  III.  240; 
Dodge  v.  Deal,  28  111.  303;  Updike  v. 
Henry,  14  III.  378:  Hilllard  v.  Wal- 
ker, il  111.  644;  Rlchmire  v.  Neeves. 
182  111.  A.  77;  Black  v.  Downs,  178 
III.  A.  358;  Haines  v.  Thompson,  129 
111.  A.  436;  Johnson  v.  Anna  Bldg., 
etc..  Assoc,  128  111.  A.  692;  Kelly- 
vllle  CMal  Co.  v.  Strine.  117  111.  A. 
116  [aft  217  111.  516.  76  NB  375]; 
Harris  v.  Rose.  26  111.  A.  237. 

Ind. — Whaley  v.  Greason,  40  Ind. 
405;  Bird  v.  McElvalne,  10  Ind.  40. 

Iowa — Cuddy  v.  Becker,  146  Iowa 
260.    124    NW   1071. 

Kan. — Swenson  v.  Aultman,  14 
Kan.  273;  Vale  v.  Trader,  5  Kan.  A. 
307,    48    P'  468. 

Ky.— May  v.  May,  160  Ky.  522, 
160  SW  685;  Burge  v.  Chestnut,  121 
SW  989;  Louisville,  etc.,  R.  Co.  v. 
Molloy,  122  Ky.  219,  91  SW  686,  28 
KyL  1113;  Kentucky  Land.  etc..  Co. 
V.  Crabtree.  113  Ky.  922,  70  SW  31, 
24  KyL  743;  Moore  v.  Hawkins,  6 
Dana  289;  Chambers  v.  Handley,  3 
J.  J.  Marsh.  98;  Grubbs  v.  Pickett.  1 
A.  K.  Marsh.  253. 

tie. — Laboulese  v.  Orleans  Cotton- 
Rope,  etc.,  Co.,  43  La,  Ann.  582,  9 
S  492;  Moncheux  v.  Mlstrot.  22  La. 
Ann.  421;  Desblieux  v.  Darbonneauz, 
2  Mart.  N.  S.  216. 

Mich.— Roney  v.  Healy,  170  Mich. 
46,  135  NW  959;  In  re  McNamara, 
164   Mich.   671.    118   NW  598. 

Miss. — Smokey  v.  Johnson,  4  S 
787. 

Mo. — Cartwrlght  v.  Culver,  74  Mo. 
179. 

Nebr. — Aegerter  v.  Ronspies.  97 
Nebr.  656,  150  NW  1019;  McDermott 
v.  Manley,  65  Nebr.  194,  90  NW  1119. 

Nev. — Taylor  v.  Nevada-California- 
Oregon  R.  Co.,  24  Nev.  416.  69  P 
858. 

N.  T. — Spangehl  v.  Spenfrehl.  39 
App.  Div.  5,  57  NTS  7;  Weston  v. 
Proctor,  37  MIsc  800,  76  NTS  950; 
Witowski  V.  Maisner,  21  Misc.  487, 
47   NTS    699. 

Okl. — Standlfer  v.  Sullivan.  30  Okl. 
365,    120    P    624. 

Or. — Harrison  v.  Paciflc  R.,  etc, 
Co.,   72  Or.    553.   144   P  91. 

Tex. — Hyman  v.  Grant,  102  Tex. 
60,    112    SW    1042;    CHllcago,    etc.,    R. 


Co.  v.  Long,  97  Tex.  6S,  75  SW  4  83; 
Pacific  Express  Co.'  v.  Lasker  Real- 
Estate  Assoc,  81  Tex.  8.1,  16  SW 
792;  Calhoun  v.  Wright.  23  Tex.  622; 
White  v.  Leavitt.  20  Tex.  708;  Mis- 
souri, etc.,  K.  Co.  V.  Cornelius,  (Civ. 
AJ  188  SW  34;  Hazelrlgg  v.  Naranjo. 
(Clv.  A.)  184  SW  316;  Pease  v.  State, 
(Crv.  A.)  155  SW  657:  Aldridge  Lum- 
ber Co.  V.  Graves,  ((iiv.  A.)  131  SW 
846;  Hyman  v.  Grant,  60  Tex.  Civ. 
A.  87,  114  SW  853;  Lacey  v.  Smith, 
(Clv.  A.)  Ill  SW  965:  Smith  v.  Wof- 
ford,  (Civ.  A.)  97  SW  143;  Brewster 
V.  State,  40  Tex.  Clv.  A.  1,  88  SW 
868;  Missouri,  etc.,  R,  Co.  v.  Wright. 
19  Tex.  Clv.  A.  47,  47  SW  ee^Alex- 
ander  v.  Brown,  (Civ.  A.)  29  SW  561; 
Mullaly  V.  Springer  Lith.'  Co.,  (Clv.  ■ 
A.)  29  SW  187;  Doll  v.  Mundlne,  7 
Tex.  Civ.  A.  98,  26  SW  87;  McGehee 
v.    MInter,    (Clv.    A.)    25    SW    7 IS. 

Va. — Nash  v.  Upper  Appomattox 
Co^   6   Gratt.    (46   Va.)    332. 

Wash. — Ward  v.  Moorey,  1  Wash. 
T.   104. 

W.  Va. — Williams  v.  Baltimore, 
etc,  R.  Co.,  9  W.  Va.  83. 

Wis. — Parklson  v.  Bracken,  I  Plnn. 
174,   39   AmD  296. 

Cal  Autliotttj  to  •zaonto  aftmlii- 
S»tnrtor'a  Aoods. — ^The  refusal  of  a 
continuance  asked  to  prpcure  proof 
of  authority  for  the  execution  of 
administrator's  deeds  to  defendant 
was  not  an  abuse  of  discretion, 
where  there  was  no  dispute  about 
defendant's  ownership  of  the  lands 
conveyed.  Harrison  v.  Paciflc  R.. 
etc.,   Co.,    72  Or.    653.   144   P  91. 

tb]  nlTOIona  lnteitofatoTl*s^— 
A  court  exercising  Its  discretion  may 
refuse  an  application  to  continue  a 
cause  in  order  to  obtain  answers  to 
interrogatories,  where  the  interroga- 
tories are  frivolous  and  Intended  only 
for  delay.  Moncheux  v.  Mlstrot,  22 
La.  Ann.   421. 

[c]  Slciuttlix*  to  AmO. — ^The  fact 
that  a  witness  was  absent  who  could 
prove  the  signature  to  a  deed,  but 
not  the  delivery,  and  who  had  not 
been  summoned,  is  no  cause  for  a 
continuance,  since  such  testimony  Is 
neither  relevant  nor  ImportanL 
Chambers  v.  Handley,  3  J.  J.  Marsh. 
(Ky.)   98. 

[d]  Aotloa  for  iBjnry;  aogliffme* 
of  tUrd  person. — In  an  action  for  In- 
Jury  alleged  to  have  been  caused  by 
defendant's  negligence.  It  Is  not  an 
abuse  of  Judicial  discretion  to  refuse 
a  continuance  asked  for  on  the 
ground  of  the  absence  of  witnesses, 
whose  testimony  would  merely  show 
that  the  injury  was  caused  by  the 
negligence  of  third  persons  as  well 
as  by  (hat  of  defendant.  Paciflc  Ex- 
press Co.  v.  Lasker  Real-Est.  Assoc. 
81   Tex.   81,   16   SW  792. 

[e]  Point  already  lltUratod  and 
MttleOv — (1)  Where  the  issue  of 
fraud  In  a  mortgage  sought  to  be 
foreclosed  was  litigated  and  decided 
against  defendant  in  a  former  action 
between  the  parties,  she  Is  not  en- 
titled to  a  continuance  to  show  such 
fraud.  May  v.  May.  150  Ky.  522. 
150  SW  685.  (!)  A  continuance  will 
not  be  allowed  in  chancery  to  pro- 
cure witnesses  on  an  issue  which 
has  already  been  tried  by  a  Jury,  by 
the  applicant's  consent,  and  found 
against  him.  Marble  v.  Bonhotel. 
36   111.   240. 

81.  Keyes  v.  Houston,  etc.,  R. 
Co..  60  Tex.  169. 

89.  Ark.— Wilde  v.  Hart.  24  Ark. 
599;   Hill   V.   Austin,    19    Ark.   230. 

Cal. — Cohn  v.  Brownstone,  93  (^1. 
362,   28   P  953. 


For  latar  oaaM,  a«T«Iopm«Bta  and  thmngtu  in  the  law  see  cumulatlv*  Annotation*,  same  title,  pare  and  note  number. 
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least,  it  mnst  clearly  appear  from  the  showing 
for  a  continuance  that  issnes  will  arise  on  the  trial 
such  as  to  make  the  testimony  material."  Thus  a 
eontinnance  will  not  be  granted  to  obtain  evidence 
on  an  issue  that  has  been  defectively  pleaded,^ 
or  not  pleaded  at  all."  Similarly  a  continuance 
will  not  be  granted  solely  to  allow  a  party  to  ob- 
tain evidence  on  a  point  rendered  immaterial'  by 
his  own  answer,**  or  by  the  action  of  the  court 
in  striking  out  a  pleading*'  or  holding  it  bad  on 
demurrer.™  Where  defendant  has  set  up  a  defense 
to  the  action  which  the  absent  evidence  may,  even 
remotely,  affect,  he  is  entitled  to  a  continuance  and 
a  hearing  on  the  testimony  desired,*"  but  wher6 
he  sets  up  no  valid  defense,  his  motion  should  be 
denied,*"  and  where  he  pleads  only  a  general  denial, 
his  motion  for  a  continuance  may  propterly  be 
denied."  Except  where  plaintiff  goes  to  trial  with- 
out objection  to  the  fact  that  the  plea  is  unveri- 
fied," a  continuance  should  be  denied  where  the 


evidence  for  which  de;^ndant  seeks  a  continuance 
would  be  inadmissible,  oecause  he  has  not  verified 
his  plea."* 

[(  65]  f.  X-ray  Examination.  Where  in  a  per- 
sonal injury  action  an  X-ray  examination  of  plain- 
tiff is  the  only  certain  means  of  discovering  the 
condition  of  the  bones  alleged  by  him  to  have  been 
injured,  and  the  facts  are  such  as  to  excuse  the 
failure  to  make  the  examination  at  an  earlier  date, 
a  continuance  should  be  granted  until  the  examina- 
tion has  been  made." 

[$66]  g.  Evidence  That  Could  Not  Alter  Be- 
sult.  The  absence  of  evidence  that  plainly  cannot 
Alter  the  result  of  the  action  is  clearly  ;.no  ground 
for  a  motion  to  continue  a  cause.**  Thus  where  the 
proposed  testimony  is  probably  not  true,  an  appli- 
cation for  a  continuance  is  properly  refused,**  as  it 
also  is  where  defendant  applies  for  a  continuance, 
and  the  proposed  testimony,  even  if  true,  would 
not  tend  to  establish  any  legal  defense.*' 


Ga. — Fox  V.  Armour  Packing  Co., 
121  Ga.  273.  48  SB  924;  McDougald 
T.    Central    Bask,   3   Ga.   185. 

111. — Dodge  V.  Deal.  28  111.  303; 
McCreary  v.  Newberry,  25  ni.  496. 

Kan. — Perley  v.  Taylor,  21  Kan. 
712. 

La. — ^P>isz  V.  Tracer,  39  La.  Ann. 
3»S.   1   S  535. 

N.  M.— Waldo  V.  Beckwlth,  1  N. 
M.    182. 

Okl. — Standlfer  v.  Sullivan.  30  Okl. 
385.   120  P  624. 

Tejc. — Price  v.  I<auve,  49  Tex.  74  j 
Douglass    V.    Nell,    87   Tex.    628. 

V/.  Va. — Gulland  v.  GuUand,  62  W. 
Va.    671,   59   SB   612. 

"Wis. — Parkison  v.  Bracken,  1  Finn. 
174,    39    AmD    296. 

S3.  Dawaon  v.  Coaton,  18  Colo. 
493.  33  P  189;  Hewes  v.  Andrews,  13 
Colo.   161,  20  P  338. 

84k  Johnston  v.  Johnston,  (R.  I.) 
94  A  257-  Hardlson  v.  Hooker.  25 
Tex.  91;  FO-wler  v.  Buckner.  23  Tex. 
84:  Morrison  v.  Stauller,  (Tex.  Civ. 
A.)^82  8W  722;  White  V.  Waco  Bldg. 
Assoc.  (Tex.  Civ.  A.)  31  SW  68; 
GuIIaad  v.  Gulland,  62  W.  Va.  671, 
676,   59  SB  612    [cit  Cyc]. 

[a1  AmmdiiiMit  not  made  part  of 
plMtdtDir.— Where  an  allegation  at- 
temptecT  to  be  added  by  amendment 
was  never  made  part  of  the  petition, 
a  continuance  to  obtain  evidence  to 
support  It  was  properly  denied. 
Johnston  v.  Johnston,  (R.  I.)  94  A 
257. 

as.  Ark. — ^Winter  .  v.  Bandel.  30 
Ark.   862. 

111. — McCreary  v.  Newberry,  25  111. 
496. 

Iowa. — ^Rlce  V.  Arbnckle,  8  Iowa 
272. 

ky. — ^Moore  v.  Hawkins,  6  Dana 
289. 

La. — ^Anderson  v.  Blrdsall,  19  La. 
441.  

Nebr. — Clark  v.  HuIIen,  16  NSbr. 
481,    20  NW   642. 

N.  M.— Waldo  V.  Beckwlth,  1  N. 
^(     182 

Va.— <;iement8  v.  Powell,  9  Leigh 
(36  Va.)  1. 

[a]  V»m«it.— Wlien  the  answer 
in  an  actlont  for  goods  sold  and  de- 
livered consisted  wholly  of  a  de- 
nial of  their  sale  and  delivery,  de- 
fendant will  not  be  given  a  continu- 
ance on  the  ground  of  the  absence 
of  witnesses  by  whom  he  expects  to 
prove  payment,  because  payment, 
not  having  been  pleaded.  Is  not  ad- 
missible in  evidence.  Clark  v.  Mul- 
len.   16    Nebr.    481.    20    NW    642. 

as,  Ballston  Spa  Bank  v.  Milwau- 
kee Uar.  Bank,  16  Wis.  120. 

87.    Woolfolk  V.  Beach,  61  Ga,  67. 

8&  Prather  v.  Young,  67  Ind.  480; 
Swift  V.  Ellsworth,  10  Ind.  206,  71 
AmD   316. 

fa]  Tot  axaaipl*,  after  a  demur- 
rer to  a  pleading  has  been  sustained 
it  Is  no  error  to  overrule  a  motion 
for  a  continuance  to  obtain  answers 
for  interrogatories  framed   to  elicit 


evidence  to  support  the  pleading  de- 
murred to.  Swift  V.  EJlIswortb,  10 
Ind.   205,  71  AmD  316. 

89.  Woods  V.  Anderson,  6  Blackf. 
(Ind.)  598;  Peo.  v.  Ionia  Clr.  Judge, 
32    Mich.    61;    Lyon    v.    Stevens,    36 

[a]  cieneral  bad  oharaotar;  alan- 
tor.  Since  defendant  in  an  action  of 
slander  may  prove  under  the  general 
issue  the  general  bad  character  of 
plaintiff  in  mitigation  of  damages, 
defendant's  aiBdavlt  for  a  oontlnu- 
ance  in  such  case,  on  account  of  the 
absence  of  witnesses  by  whom  that 
fact  can  be  proved,  cannot  be  ob- 
jected to  on  the  ground  that  the  wit- 
nesses are  not  material.  Woods  v, 
Anderson,  6   Blackf.    (Ind.)   698. 

[b]  Xnfiiieat  for  flamaaes^— A  de- 
faulted defendant  is  entitled  to  pro- 
duce witnesses  on  the  inquest  to 
show  the  correct  amount  due  on  the 
note  sued  on,  but  not  to  make  out 
any  substantive  defense  to  the  right 
of  action,  notwithstanding  the  eause 
is  properly  noticed  for  taqnest  under 
the  rule  and  no  affidavit  of  merits  is 
filed,  and  is  therefore  entitled  to 
move  for  a  continuance  for  the  ab- 
sence of  witnesses,  and  the  eourt  is' 
bound  to  entertain  and  consider  his 
motion.  Peo.  v.  Ionia  Cir.  Judge.  32 
Mich.  61. 

80.  Brumby  v.  Barnard,  60  Oa. 
292;  Powler  v.  Buckner.  23  Tex.  84; 
Trammel  v.  Pilgrim,  20  Tex.  1B8; 
C!laibome  v.  Teoman.  15  Tex.  44; 
Titus  v.  Crittenden,  8  Tex.  139;  White 
v.  Waco  Bldg.  Assoc,  (Tex.  Civ.  A.) 
31  SW  58;  Alexander  v.  Brown,  (Tex. 
Civ.  A.)    29  SW  661. 

91.     Fowler  V.  Buckner,  23  Tex.  84. 

[a]  Texas  stotate.— Under  a  Texas 
statute  providing  that  "no  applica- 
tion for  a  continuance'  shall  be  heard 
before  the  defendant  files  his  de- 
fense," It  was  held  that,  although  a 
general  denial  is  an  answer,  It  can 
only  be  said  to  be  a  "defense"  so 
far  as  to  put  plaintiff  on  proof  of 
his  case,  and  that  the  continuance 
might  properly  be  denied.  Powler  v. 
Buckner,  2S  Tex.  84,  88. 

98.  Capps  V.  Olive,  (Tex.  Civ.  A.) 
26  SW  471. 

93.  Thackaray  v.  Hanson,  1  Colo. 
365. 

94.  Cincinnati,  etc.,  R.  Co.  v. 
Nolan,  161  Ky.  206,  170  SW  650. 

[a]  Thna  a  continuance  should 
be  grantbd  where,  although  the  court 
had  previously  made  an  order  that 
plaintiff  submit  himself  to  an  X-ray 
examination,  he  declined  to  do  so 
unless  the  physician  assumed  the  re- 
sponsibility for  any  Injury  or  trouble 
resulting  therefrom,  which  respon- 
sibility the  physician  declined  to  as- 
sume on  account  of  the  plaintiff 
having  already  been  exposed  to  the 
X-ray  several  thnes  and  the  physi- 
cian not  knowing  how  long  the  ex- 
posures had  been.  (Jinclnnatl,  etc., 
R.  Co.  v.  Nolan,  161  Ky.  205,  170 
SW   660. 


9S.  Ark. — Taylor  v.  Gumpert,  96 
Ark.  384,  181  SW  968;  Ware  v.  Kelly, 
22  Ark.   441. 

,Cal. — Harper  v.  Lamping,  33  Cal. 
641. 

Ga. — ^Buchanan  v.  HcClaln,  110 
Ga.  477,  35  SB  665;  Burge  v.  Hamil- 
ton, 72  Ga.  568;  Thomas  v.  Wolfe,  47 
Ga.  296-  Mann  v.  Waters,  80  Oa.  220. 

111. — Strlngara  v.  Parker.  159  111. 
304,  42  NB  794  [aff  56  III.  A.  361; 
Grundies  v.  Bliss,  86  111.  132;  Mc- 
Klchan  v.  McBean,  45  111.  228;  Marble 
v..  Bonbotel,  35  111.  240;  McCreary  v. 
Newberry,  25  III.  496;  Updike  v. 
Henry,  14  111.  378;  HlUlard  v.  Walker, 
11  HI.  644. 

Ky.— Webb  v.  Moore,  136  Ky.  708, 
125  SW  152;  Tevis  v.  EUza,  7  Dana 
394. 

La. — Anderson  v.  Blrdsall,  19  La. 
441;  Rogers  v.  Davis,  18  La.  60; 
Anselm  v.  Wilson,  8  La.  35. 

Mo. — Riggs  v.  Fenton,  3  Mo.  28. 

Nebr. — Life  Ins.  Clearing  Co.  v. 
Altschuler.  65  Nebr.  341,  75  NW  862. 

N.  T.— 'VT^Ilkins  v.  Beadleston,  83 
Misc.  489,  67  NTS  683  [aff  60  App. 
DIv.   632,   70  NTS  1151). 

Porto  Rico. — ^Aguayo  v.  Garcia,  11 
Porto  Rico  263. 

S.  D. — Nebraska  Land,  etc..  Stock 
Co.  V.  Burrls.  10  S.  D.  480,  78  NW 
919. 

Tex. — Herman  v.  Gunter,  83  Tex. 
66,  18  SW  428,  29  AmSR  632;  Cole- 
man v.  Beardslee,  16  SW  1011;  Wil- 
liams v.  Talbot,  27  Tex.  159;  Clai- 
borne v.  Toeman,  16  Tex.  44;  Titus 
V.  Crittenden,  8  Tex.  139;  Missouri, 
etc.,  R.  Co.  V.  Cornelius,  (Civ.  A.) 
188  SW  34-  Whltten  v.  Whltten,  (Civ. 
A.)  157  SW  277:  Smith  v.  Wofford, 
(Civ.  A.)  97  SW  143;  Belknap  v.  • 
Groover,   (Civ.  A.)  56  SW  249. 

Wash.--Jackson  v.  Mercantile  Mut. 
P.    Ins.   Co.,    45   Wash.   244,   88   P   127 

Wis. — Haynes  v.  Harriman,  117 
Wis.    132.   92    NW   1100. 

[a]  mnatrattons. — (l)  It  is  no 
reason  for  the  continuance  of  an 
action  on  a  note  made  payable  at  a 
particular  place  that  the  party  ask- 
ing for  it  can  prove  by  the  absent 
witness  that  he  had  funds  for  its 
payment  at  the  place  speclfled  four 
days  after  the  maturity  of  the  note. 
McCreary  v.  Newberry,  26  III.  496. 
(2)  An  application  for-  continuance 
by  a  defendant  to  procure  evidence 
of  a  debt  owing  defendant  by  a  part- 
nership of  which  plkintlff  is  a  mem- 
ber is  properly  denied,  as  a  debt 
against  a  partnership  cannot  he  set 
off  against  a  claim  belonging  to  one  - 
of  the  members  thereof.  Hflllard  y. 
Walker.    11    111.    644. 

98.  Gulf,  etc,  R.  Co.  V.  Burroughs, 
27  Tex.  Civ.  A.  422,  66  SW  83;  Belk- 
nap V.  Grover,   (Tex.  Civ.  A.)  66  SW 

97.  Cal. — Hawley  v.  Stirling,  2 
Cal.  470.  ir> 

Ga. — ^Hall  V.  Langford,  18  GalVA. 
73^.88  SB  918. 

111. — ^Freehold  Bank  v.  Kennedy, 
etc.,  Co.,   148   III.   A.   310. 
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[(67]  h.  OiimTiIativ*  i^Tldenoe.  It  is  largely 
difioretionary-with  the  court  whether  or  not  it  shall 
permit  a  continuance  for  the  purpose  of  obtaining 
cumulative  evidence;^  and  ap  application  for  a 
continuance  based  on  this  g^und  is  properly  re- 
fused, where  the  fact  which  the  witness  is  expected 
to  prove  is  established  without  contradiction  by 
other  evidence,^  where  there  has  been  considerable 
lack  of  diligence  in  procuring  the  testimony  of  the 
witness,'-  or  where  there  is  no  probability  that  the 
evidence  would  change  the  result.* 

Oonflictiiig  avideiice.  In  some  states  it  is  held 
that  the  objection  that  the  testimony  of  an  absent 
witness  would  be  merely  cumulative  can  have  no 
force  when  there  is  an  irreconcilable  conflict  in  the 
testimony.'  In  other  states  it  is  held  that  an  an- 
ticipated conflict  in  the  evidence  and  the  desire  of 
a  party  to  have  the  presence  and  testimony  of  an 
absent  witness  in  order  to  obtain  a  preponderance 
of  the  evidence  do  not  constitute  a  ground  for  con- 
tinuing the  case.* 

Absent  disinterested  ^tness.  Although  a  party 
may  testify  in  his  own  behalf,'  he  is  not  bound  to 
resort  to  his  own  evidence,  and  may  have  a  con- 
tinuance for  an  absent  disinterested  witness  to  ma- 
terial facts,  known  to  himself.*  So  if  the  only 
witness  present  to  testify  to  a  point  is  a  party  in 
interest,  and  the  other  party  contradicts  him,  it  is 


proper  to  grant  a  continu3nee  to  bring  in  disin- 
terested testimony  to  settle  the  dispute.^ 

Statatoiy  exception.  In  Texas,  where  the  appli-- 
cation  for  a  continuance  is  the  first  one  and  is  in 
strict  compliance  with  the  statutes,-  it  should  be 
granted,'  even  though  the'  testimony  of  the  absent 
witness  would  be  cumulative.^ 

[t  68]  i.  Impeaidiing  Testinumy  and  Testimooy 
in  Support  of  Ohantcter  of  Witness.  A  continu- 
ance will  not  be  allowed  for  the  purpose  of  produc- 
ing a  witness  to  impeach  one  who  has  testified,  or 
who^is  expected  to  testify,  for  the  opposite  party,"* 
at  least  where  manifest  injustice  from  the  refusal 
does  not  appear.^^  A  party  cannot,  by  introducing 
adverse  testimony,  show  himself  entitled  to  a  con- 
tinuance for  the  purpose  of  procuring  a  witness  to 
impeach  that  very  testimony.''  Also,  where  the 
testimony  expected  from  an  absent  witness  would 
conflict  with  his  testimony  as  given  on  a  previous 
trial,  it  is  not  an  abuse  of  discretion  to  deny  a  oon- 
tinuance.'^  So. an  application  for  a  continuance  is 
rightly  overruled  where  the  testimony  on  account 
of  which  the  continuance  was  desired  was  of  a  n^a- 
tive  character  and  intended  merely  to  contradict  a 
witness  who  had  been  examined  in  chief  by  the  op- 
posite party,  but  on  a  matter  that  had  been  elicited 
from  him  on  cross-examination  by  the  party  seek- 
ing the  continuance.^*    And  so  the  refusal  to  allow 


Iowa. — Benjamin  v.  Peterson  Heat, 
etc..  Co.,  170  Iowa  461,  153  NW  71. 

Tex. — ^Hyman  v.  Qrant,  102  Tex. 
50,  112  SW  1042;  Claiborne  v.  Toe- 
man,   16   Tex.   44. 

[a]  Pl«df«  of  not*a  aad  mort- 
mr*>— In  a  mortgage  foreclosure 
suit,  the  trial  court  properly  refused 
a  continuance  In  order  that  defend- 
ants might  show  that  the  notes  and 
mortgage  had  been  pledged,  that  be- 
ing no  defense.  Benjamin  v.  Peter- 
son Heat,  etc.,  Co.,  170  Iowa  4S1,  16S 
NW  71. 

rb]  9«posltloaa<— A  continuance 
will  not  be  granted  to  allow  the 
party  applying  for  it  to  take  a  de- 
position. If  the  testimony,  when  ob- 
tained, would  constitute  no  defense 
to  the  action.  Hawley  v.  Stirling,  2 
Cal.  470. 

98.  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  58  Barb.  425  [aft  47  N.  T. 
282];  Pulg  V.  Soto,  18  Porto  Rico  ISO: 
Missouri,  etc.,  R.  Co.  v.  Wright,  19 
Tex.  Civ.  A.  47,  47  SW  68;  Chesa- 
peake, etc.,  R.  Co.  v.  Newton,  117 
Va.    280,   86   SB  461. 

VeoMwlty  of  ahowlBf  la  aOdavlt 
tbat  f aots  cannot  be  proved  by  other 
,  witnesses  see  infra  f  137. 

•9.  Ark. — St.  Louis,  etc.i_R.  Co. 
v.  Fisher.  80  Ark.   376,  97  SW  279. 

Cal. — Hawley  v.  Los  Angeles 
Creamery  Co.,  16  Cal.  A.  50,  116  P 
84. 

Colo. — ^Abby  v.  Dexter,  18  Colo.  A. 
498    72  P  892 

P'la. — Livingston  ▼.  Cooper,  22  Pla. 
292 

111. — Clement  v.  Newton,  78  111.  427. 

Ind.  T. — Blocker  v.  McLendon,  6 
Ind.  T.    481,   98   SW   166. 

Ky. — Kentucky  Tract.,  etc.,  Co.  v. 
Waits,  167  Ky.  236,  180  SW  366;  Illi- 
nois Cent.  R.  Co.  v.  Ethrldge,  144 
Ky.  589,  139  SW  832;  Campbell  v. 
Dreher,  110  SW  363,  33  KyL  444; 
Kentucky  Cent.  R.  Co.  v.  McMurty, 
11  Ky.  Op,  609. 

Mich.— Roney  v.  Healy,  170  Mich. 
46,    136    NW   969. 

Mo. — Cooley  v.  Kansas  City,  etc., 
R.   Co.,   149   Mo.   487,    61    SW   101. 

Pa, — GlUman  v.  Media,  etc..  Elec- 
tric R.  Co.,   224  Pa.    267,   73  A  342. 

Porto  Rico. — Pulg  v.  Soto,  18 
Porto  Rico  130. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Pit- 
kin, (Civ.  A.)  158  SW  1086;  Free- 
man y.  Grlewe,  (Civ.  A.)  143  SW 
780;  Adams  v.  Burrell.   (Civ.  A.)   127 


SW'681  [mod  on  other  grounds  186 
SW  11661;  Oulf,  etc.,  R.  Co.  v.  Adams, 
(Civ.  A.)  121  SW  876;  Houston,  etc., 
R.  Co.  v.  Ollls,  87  Tex.  Civ.  A.  281, 
83  SW  860;  J.  S.  Mayfleld  Lumber 
Co.  V.  Carver,  27  Tex.  Civ.  A.  467, 
66  SW  216;  Oalveston,  etc.,  R.  Co.  v. 
Roblnett,  (Civ.  A.)  64  SW  268;  Ken- 
nedy V.  Toe,    (Civ.  Aj   39  SW  946. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Spears, 
110  Va.  110,  65  SB  482;  Scott  v.  Boyd, 
101   Va.   28,   42   SB  918. 

Wash. — Creech  v.  Aberdeen,  44 
Wash.  72,  87  P  44,  12  AnnCas  870. 

[a]  Bxarwif — Where,  in  trespass 
to  try  title.  It  appeared  that  a  sur- 
vey had  been  made  bv  both  parties 
to  determine  the  true  location  of  the 
block  of  surveys  containing  the  land 
in  question,  the  court  did  not  err  In 
refusing  a  continuance  on  the  day 
the  cause  was  called  for  trial,  to 
enable  an  official  surveyor  to  be' ap- 
pointed by  the  court  to  make  the 
same  survey.  Adams  v.  Burrell, 
(Tex.  C^lv.  A.)  127  SW  681  [mod  on 
other  grounds  185  SW  1166]. 

1.  Pacey  v.  McKinney,  126  Fed. 
876,  60  CKjA  366;  Chambers  v.  Bea- 
han,  67  111.  A.  286;  Cooley  v.  Kansas 
City,  etc.,  R.  Co.,  149  Mo.  487,  61  SW 
101;  Norfolk,  etc.,  R.  Co.  v.  Spears, 
110  Va.  110,  66  SE  482-  Barbour  v. 
Melendy,  88  Va.  596,  14  SB  326.    And 

fenerally   as   to   diligence   see    Infra 
i  71-90. 

fl.  Abby  v.  Dexter,  18  Colo.  A.  498, 
72  P  892;  Houston,  etc.,  R.  Co.  v. 
Ollls,  87  Tex.  Civ.  A.  231,  83  SW  850; 
Kennedy  v.  Toe,  (Tex.  Civ.  A.)  39 
SW  94(J. 

3.  Dillingham  v.  Bills,  86  Tex. 
447^48,  26  SW  618. 

"Where  there  Is  a  conflict  of  evi- 
dence on  a  material  point  in  Issue, 
neither  party  Is  restricted  to  a  given 
number  of  witnesses  to  establish 
that,  but  may  Introduce  many  to 
prove  facts  which  have  bearing  on 
that  issue;  and  the  fact  that  the 
testimony  of  several  may  be  of  the 
same  general  character  is  not  im- 
portant."   Dillingham  v.  Ellis,  supra. 

4.  Cochrane  v.  Parker,  12  Colo.  A. 
169.   64   P   1027. 

[a]  Season  for  nila,^— "The  Im- 
plied assumption  that  the  preponder- 
ance of  evidence  would  be  depend- 
ent upon  the  number  of  witnesses 
produced  by  each  s^de  Is  not  In  ac- 
cord with  the  authorities  or  with  the 
opinions    usually   entertained    In   this 


respect,  and  we  would  hesitate  to  say- 
that  any  court  would  be  justified  In 
granting  a  continuance  solely  upon 
the  ground  that  in  the  opinion  of 
a  party  it  was  necessary  to  have  th» 
testimony  of  a  witness  in  order  to 
create  a  preponderance  of  evidence 
in  his  favor.  Such  an  allegation 
would  In  any  event  be  a  mere  con- 
clusion of  the  party  making  the  affi- 
davit, the  correctness  of  which  the 
court  could  by  no  possibility  deter- 
mine."  Cochrane  y.  Parker,  12  Colo. 
A.  169,  178.  64  P  1027. 

5.     See  Witnesses  [40  Cyo  22661. 

Fox  V.   Reynolds,   24   Ind.   46. 

Maynard    v.   Cleveland,    76   Qa. 


e. 

7. 

62. 

a. 
s. 


See  supra  I  6. 

Hambleton  ▼.  Southwest  Texas 
Baptist  HosplUI,  (Tex.  Civ.  A.)  17S 
SW  674. 

[a]     Statat*  ooB>tra«&r— "The  ap- 

Sllcation  for  continuance  was  the 
rst  and  should  have  been  granted. 
The  fact  that  the  evidence  of  the 
absent  witness  may  have  been  cumu- 
lative should  not  nave  been  consid- 
ered. The  testimony  of  the  absent 
witness  may  have  produced  a  better 
impression  upon  the  jury  than  that 
of  the  other  witnesses.  The  statute 
does  not  contemplate  the  refusal  of 
the  first  application  for  a  continu- 
ance because  there  are  others  who 
will  swear  to  the  same  facts  as 
would  the  absent  witness,  for  it  pro- 
vided: 'That  on  a  first  application 
for  continuance,  it  shall  not  be  neces- 
sary to  show  that  the  absent  testi- 
mony cannot  be  procured  from  any 
other  source.'  The  application  for  a 
continuance  W8.8  in  strict  compli- 
ance with  the  statutes,  and  should 
have  been  granted."  Hambleton  v. 
Southwest  Texas  Baptist  Hospital, 
(Tex.  Civ.  A.)    172   SW  574.  676. 

10.  Union  Pac.  R.  Co.  v.  Gill,  60 
Colo.  417,  163  P  762;  McCurdy  v. 
Terry,  33  Ga.  49;  McCann  v.  Mc<2uin, 
24  Okl.  264,  103  P  694;  Gulf,  etc,  R. 
Co.  v.  Adams,  (Tex.  Civ.  A.)  121  SW 
876. 

11.  Taylor  v.  Cumpert,  86  Ark. 
354,    131    SW   968. 

IS.  Galveston,  etc.,  R.  Co.  v.  Hen- 
nlng,  (Civ.  A.)  39  SW  302  [aft  90  Tex. 
666.  40  SW  392). 

13.  Huber  v.  St.  Joseph's  Hos- 
plUI,  13   Ida.   278,  89   P  942. 

14.  Williams  V.  Talbot,  27  Tex. 
159. 


For  later  oases,  developments  and  tihanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  withdrawal  of  a  juror  and  a  eontiananoe  to  en- 
able defendant  to  procure  evidence  to  impeach  a 
map  which  had  been  introduced  in  evidence,  the 
eadetence  of  which  is  a  surprise  to  him,  is  not  error 
where  the  court  allowed  him  a  reasonable  time  after 
verdict  for  plaintiff  to  procure  such  evidence." 

Witnau  to  testify  in  favor  of  character  of  an- 
OthAr  witness.  The  absence  of  a  witness  expected 
to  testify  in  favor  of  the  character  of  another  wit- 
ness is  not  a  sufficient  ground  for  a  continuance,'-* 
or  at  the  most,  it  is  a  matter  of  discretion  with  the 
trial  court  as  to  whether  or  not  it  shall  grant  a 
'Continuance  on  this  ground  where  the  credibility 
of  a  witness  who  has  testified  has  been  attacked.^^ 

[(  69]  j.  Ezistauce  of  Written  Evidence  of  Ab- 
sent Witness.  A  continuance  will  not  be  granted 
on  account  of  the  absence  of  witnesses  whose  depo- 
sitions have  already  been  taken,"  where  no  suffi- 
cient reason  is  disclosed  for  the  retaking  of  the 
depositions  or  for  the  personal  attendance  of  the 
witnesses."  And  the  same  is  true  where  the  affi- 
davit for  a  continuance  is  permitted  to  be  read  as 
the  deposition  of  the  absent  witness,"  or  where  the 
opposing  party  before  the  trial  offers  to  allow  the 
witness'  deposition  to  be  taken  and  to  waive  all 
formalities,^  or  where  depositions  already  on  file 
contain  all  the  evidence  needed  to  establish  the 
issue  involved.**  A  motion  for  a  continuance  to  ob- 
tain process  to  compel  a  witness  to  testify  in  per- 
son because  he  had  not  answered  one  of  certain 
interrogatories  propounded  to  him  is  properly  over- 


ruled." 

Testimony  in  anothar  case.  It  is  not  error  to 
deny  a  continuance  on  the  ground  of  the  absence  of 
a  witness  whose  testimony  is  in  the  record  of  the 
trial  of  a  companion  case  and  available  to  the  par- 
ties pursuant  to  a  stipulation  signed  by  them.** 

[i  70]  k.  Documentary  Evidence.  The  absence 
of  documentary  evidence  is  not,  as  a  general  rule, 
a  g^od  ground  for  continuance,  as  the  same -can  be 
produced  by  process  of  court  by  the  exercise  of 
due  diligence.**  So  also  a  continuance  should  be 
refused  where  the  documents  demanded  form  no 
necessary  part  of  the  evidence,**  or  where  the  books, 
papers,  and  records  desired,  together  with  the  wit- 
ness having  their  custody,  are  already  in  court,*' 
or  where  from  aught  that  appears  the  continuance 
would  be  unavailing.**  The  court,  however,  should 
take  into  consideration  the  justice  or  injustice  that 
may  result  from  a  refusal  of  the  motion,  and  where 
the  applicant  has  been  guilty  of.no  negligence,  it 
is  no  abuse  of  discretion  to  allow  him  time  for  the 
production  of  the  document  in  question,**  and,  in- 
deed, the  eircnmstances  may  be  such  as  to  require 
the  court  to  grant  a  continuance.*" 

[$  71]  L  Diligence  in  Procaxiiis  Evid«nce— (1) 
In  Oeneral.  The  courts  have  been  uniform  in  re- 
quiring the  parties  who  ask  a  continuance  on  the 
ground  of  absence  of  witnesses  or  evidence  to  show 
due  diligence  to  procure  the  attendance  of  such 
witnesses  or  to  obtain  the  evidence,*^  or  good  cause 


16.  Morrison  v.  Hedenberg,  IZS 
111.    22,    27    NB  4(0. 

le.  Turner  v.  Lumbrlck,  Meigs 
(Tenn.)   7. 

17.  Texas,  etc..  R.  Co.  v.  Hill,  237 
V.  B.  208.  35  set  675.  69  U  ed.  918. 

18.  Leamon  v.  Louisville,  etc.,  R. 
<;o..  98  SW  101*.  30  KyL  443:  Lincoln 
County  Bd.  of  Internal  Impr.  v. 
Moore,  74  SW  683.  25  KyL  16;  Bond 
▼.  Httnter,  1  Yeates  (Fa.)  284;  Good- 
win V.  White,  1  Browne  (Pa.)  272; 
•City  L.  &  T.  Co,  V.  Sterner.  87  Tex. 
Civ.  A.  617.  124  SW  207;  JBtna  Ins. 
■Co.  V.  Brannon.  68  Tex.  Civ.  A.  242, 
118  SW  116:  Mayfield  Lumber  Co.  v. 
Carver,  27  Tex.  Civ.  A.  467,  66  SW 
216:  (}oodell  V.  aibbons,  91  Va.  608, 
22  SB  504. 

M.  Western  Union  Tel.  Co.  v. 
Scanlon,  116  Ark.  616.  171  BW  916; 
Brlsss  V.  Gamer.  64  Ind.  572;  Wal- 
ton V.  Touna.  3  Ky.  Op.  261;  Texas 
Midland  R.  Co.  v.  Truss.  (Tex.  Civ. 
A.)    186  SW  249. 

[a]  Skua,  where  plaintiff  cave 
due  notice  of  the  takinc  of  the  depo- 
sition, but  owlns  to  the  negUgence 
of  defendant's  agent  the  attorney  for 
defendant  was  not  notified.  It  Is  not 
an  abuse  of  discretion  to  deny  a  mo- 
tion for  a  continuance,  to  enable  de- 
fendant to  secure  the  presence  of  the 
witness  or  an  opportunity  to  cross- 
«xamine  him.  western  union  Tel. 
Co.  V.  Scanlon,  116  Ark.  616,  171  SW 
Sl«. 

aoi  Covington  v.  O'Mjeara,  133  Ky. 
762.  119  SW  187;  Continental  Casu- 
alty Co.  v.  Seraple,  (Ky.)  112  SW 
1123;  Campbell  v.  Dreher,  110  SW 
363.  33  KyL  444;  Louisville,  etc.,  R. 
Co.  v.  Molloy,  112  Ky.  219,  91  SW 
«85.  28  KyL  1113.  And  see  Infra 
I   151. 

ai.  Creech  v.  Aberdeen.  44-  Wash. 
72.  87  P  44.  12  AnnCias  870. 

aa.  MacDonnell  v.  De  Los  Fuen- 
tes.  7  Tex.  civ.  A.  186.  26  SW  792. 

as.  Purvis  y.  Raste.  144  Ga.  16.  86 
SB  1012. 

M>  Whltaker  v.  Browning,  (T6x. 
ClT.  A.)   155  SW  1197. 

as.     See  Infra  i  89. 

96.  Boyce  v.  Foster,  17  S.  C.  L. 
540. 

37.    State  V.  Allen,  5  Kan.  213. 

as.  Wilson  V.  Zook.  69  Miss.  694, 
13  S  361. 


[a]  BzpmstaUoa  of  sriaanoe.r— A 
cause  will  not  be  continued  because 
evidence  Is  expected  to  arise  out  of 
an  order  for  a  decree  of  the  chan- 
cellor beneficial  to  him  who  asks  a 
continuance.  McMechen  v.  Mc- 
Laughlin, 4  parr.  &  M.   (Md.)   166. 

a».  Young  V.  Fatten.  9  Or.  196; 
Sholtn  V.  Skamania  Boom  Co.,  66 
Wash.  803,  106  P  632,  28  LRANS 
1053;  Higglnson  v.  Bank  of  Bngland, 
1  T.  &  T.  460;  Cahlll  v.  Dawson.  1  F. 
A  F    291 

[a]  OertUUd  eovlas  of  oity  rso- 
tnetim. — The  fact  that  the  court  ad- 
journed to  allow  a  party  to  obtain 
certified  copies'  of  city  records  es- 
sential to  his  defense  Is  not  an  abuse 
of  discretion.  Youhg  v.  Fatten,  9 
Or.  195. 

[b]  OarUileA  eOpy  of  coatraet.. — 
The  granting  of  a  continuance  to  en- 
able" plaintiff  to  procure  a  certified 
copy  of  a  contract  on  the  court's 
sustaining  an  objection  to  parol  evi- 
dence thereof  was  within  the  court's 
discretion.  Sholln  v.  Skamania 
Boom  Co..  56  Wash.  303.  106  P  632, 
28  LRANS  1063.        _^        ^     ^   „. 

aa.  Oa. — Chester  Church  v.  Blount, 
70  Oa.  779. 

Mo.— Campbell  v.  McCJaaklU,  88 
Mo.  A.  44.  .     ,    „ 

N.  T. — Premo  v.  Smith.  82  N.  Y. 
Super.  467.  40  HowPr  480. 

Fa. — Todd  V.  Thompson,  2  Dall. 
105,  1   L.  ed.  309. 

Tex. — Peck  v.  Moody,  33  Tex.  84. 

[a]  Vrsodnleat  ravpresston  of 
evldeaoe.— Where  plaintiff  fraudu- 
lently makes  way  with  evidence  of 
defendant's  rights  material  to  the 
action,  his  proceedings  must  be 
stayed  until  he  shall  produce  It. 
Premo  v.  Smith,  32  N.  Y.  Super.  467, 
40  HowPr  480. 

[b]  Kaad  oertUtoates  filed  for  ref- 
Isny.— Where  In  an  action'  of  tres- 
pass to  try  title  plaintiff  moved  for 
a  continuance  on  the  ground  that  his 
title  consisted* of  certain  land  cer- 
tificates and  surveys  which  he  had 
filed  for  registry  and  approval,  and 
which  had  been  suspended  but  would 
be  finally  approved,  and  that  due  dili- 
gence had  been  used.  It  was  held 
that  the  continuance  should  have 
been  granted.  Peck  v.  Moody,  83 
Tex.  84. 


Tc]     Copy    defeetivsly    oertifled. — 

■Where  an  application  for  continu- 
ance In  replevin  discloses  that  plain- 
tiff's title  Is  evidenced  by  a  mort- 
gage, the  original  of  which  was  nec- 
essary in  a  pending  litigation  In  an- 
other state,  and  that  a  copy  of  the 
mortgage  was  received  in  time  to  be 
used,  but  was  defectively  certified  by 
the  custodian  of  the  records,  a  re- 
fusal of  the  continuance  Is  an  unwise 
exercise  of  judicial  discretion,  as  the 
production  ofthe  copy  shows  that 
plaintiffs  were  diligent  In  endeavor- 
ing to  secure  the  mortgage  as  evi- 
dence. Campbell  v.  McCaskiU,  88 
Mo.  A.  44. 

31.  U.  S. — Valdes  v.  Central  Alta- 
gracla,  225  U.  S.  58.  32  SCt  664,  66  L. 
ed.  980;  Armour  v;  Kollmeyer,  J61 
Fed.  78,  88  CCA  242,  16  LRANS  1110; 
Copper  River  MIn.  Co.  v.  McClellan, 
138  Fed.  333.  70  CCA  823  [certiorari 
den  200  U.  S.  616,  26  SCt  753.  60  L. 
ed.  6221;  Pacey  v.  McKlnney,  125 
Fed.  676,  60  CX!!a  366;  Engelstad  v. 
Dufresne.  116  Fed.  582.  54  CCA  88; 
Texas,  etc..  R.  Co.  v.  Nelson.  60  Fed. 
814.  1  CCA  688  [app  dlsm  149  U.  S. 
788  mem,  13  SCt  1063  mem,  37  L. 
ed.  968  mem];  King  of  Spain  v.  Oli- 
ver, 14  F.  Cas.  No.  7.812,  Pet  C.  C. 
217. 

•  Ark. — State  L.  Ins.  Co.  v.  Ford.  101 
Ark.  613.  142  SW  863;  Dent  v.  Peo- 
ple's Bank.  99  Ark.  681.  139  SW  533; 
St.  Louis,  etc.,  R.  Co.  v,  Webster.  99 
Ark.  265.  137  SW  1103.  1199,  AnnCas 
1913B  141:  Baker  v.  Martin.  95  Ark. 
62,  128  SW  679;  Western  Union  Tel. 
Co.  V.  Woodard,  84  Ark.  323.  105  SW 
679,  13  AnnCas  354;  Midland  Valley 
R.  Co.  V.  Hamilton,  84  Ark.  81.  104 
SW  540;  Burriss  v.  Wise,  2  Ark.  33. 
C!al. — MarcuccI  v.  'Vowlnckel.  164 
<3al.  693,  130  P  430;  Tompkins  v. 
Montgomery.  123  Cal.  219.  65  P  997; 
Llghtner  v.  Menzel.  36  Cal.  452;  Grif- 
fin V.  Polhemus,  20  Cal.  180;  Kuhland 
V.  Sedgrwick.  17  Cal.  123;  Frank  v. 
Brady,  8  Cal.  47;  Plerson  v.  Hol- 
brook,  2  Cal.  698:  Hawley  v.  Stirling, 
2  Cal.  470-  Watson  v.  Columbia 
Basin  Dev.  Co..  22  Cal.  A.  556,  136  P 
611. 

Colo. — Ford  V.  Simmons,  52  Colo. 
249,  121  P  167;  Glenn  v.  Brush.  3 
Colo.  26;  Litchfield  v.  Daniels.  1  Colo. 
268;  Banker  MIn.,  etc..  Co.  v.  Allen, 
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20  Colo.  A.  361.  78  P  1070;  Htu-t  v. 
Green.  16  Colo.  A.  70,  66  P  SU;  Bald- 
win Coal  Co.  T.  Davis,  16  Colo.  A. 
871,  62  F  1041;  Outcalt  v.  Johnston, 
9  Colo.  A.  519.  49   P  1058. 

Del. — Parrlsh  v.  Oardner,  <  Del. 
495;  Dulany  v.  Boston.  2  Del.  350. 

Pla.— Oreen  v.  King,  17  Fla.  462; 
Wynn  v.  Ely.  8  Fla.  232. 

Ga. — Sterling  y.  St.  Marys.  137  Oa. 
177,  73  SE  374;  Morrison  V.  Morri- 
son, 102  Oa.  170.  29  SE  126:  Harrison 
V.  LanKSton,  100  Qa.  394,  28  SE  162; 
Jones  V.  Rome  Grocery  Co..  99  Ga. 
103.  24  SE  959;  Blount  v.  Beall.  95- 
.Oa.  182.  22  SE  52:  Rome  R.  Co.  ▼. 
Barnett,  94  Oa.  446.  20  SE  355;  Mc- 
Laws  V.  Moore,  83  Oa.  177.  9  SE  616; 
Peters  v.  West,  70  Ga.  343;  Boardman 
V.  Taylor,  66  Ga.  638:  Boyd  v.  Mc- 
Farlin,  58  Oa.  208;  Branch  v.  Du 
Bose,  66  Ga.  21;  Chancy  v.  Carrigan, 
63  Oa.  84;  Baldwin  v.  walden,  30  Ga. 
829;  MoOlnnes  v.  McGinnes,  23  Ga. 
613;  Bailey  v.  Bamelly.  23  Oa.  682; 
Klrby  Planlne-MlU  Co.  v.  Hughes.  11 
Oa.  A.  646.  75  SE  1059. 

Ida. — Walsh  v.  Winston  Broa  Co., 
18  Ida.  768.  Ill  P  1090;  Rankin  v. 
Caldwell,  li  Ida.  628,  99  P  108;  Al- 
Tord  V.  U.  S..   1   Ida.   586. 

111.— Chicago  V.  WUshlre,  238  111. 
J17,  87  NB  383;  Franklin  Park  v. 
Franklin.  231  111.  380.  83  NE  214; 
Cobb  Chocolate  Co.  v.  Knudson,  207 
III.  462.  69  NE  816  lafT  107  111.  A. 
668];  Bailly  v.  Kerr.  180  111.  412,  64 
NE  166;  Peo.  V.  Hanson.  150  111. 
122.  36  NB  998,  37  NB  580;  Anheuser- 
Busch  Brewing  Assoc,  v.  Hutmaoher, 
127  111.  652;  Grundlcs  v.  Bliss.  86  111. 
132;  Rockford  Ins.  Co.  v.  Nelsoir,  76 
111.- 648;  Coffey  v.  Fosselman,  72  111. 
69;  Farmer  v.  Farmer,  72  111.  82; 
Richards  Iron  Works  v.  Glennon.  71 
III.  11;  Quincy  Whig  Co.  v.  Tillson. 
67  111.  351;  Chicago,  etc.,  R.  Co.  v. 
Ingersoll.  65  111.  399;  BIrks  v.  Hous- 
ton. 88  111.  77;  Marble  v.  Bonhotel, 
36  111.  240;  Stevenson  v.  Sherwood. 
22  111.  238,  74  AmD  140;  Cole  v.  Cho- 
teau,  18  III.  439;  Dunlap  v.  Davis,  10 
III.  84;  Doe  v.  Johnson.  3  III.  622; 
Moratz  v.  McCarthy,  188  111.  A.  69; 
Farrell  v.  Illinois  Tunnel  Co..  177  111. 
A.  425;  Bond  v.  Grand  Lodge  Broth- 
erhood of  R.  Trainmen.  166  111.  A. 
490;  Barber  v.  Travelers'  Ins.  Co., 
166  111.  A.  239;  Chicago  Sign  Print- 
ing Co.  v.  Wolf,  135  111.  A.  366  [rev 
on  other  grounds  238  III.  601,  84  NE 
614,  IS  AnnCas  3691;  Patton,  etc., 
Co.  V.  Shreve,  134  111.  A.  271;  Slay- 
den-Klrksey  Woolen  Mills  v.  Picker. 
130  111.  A.  356;  Chicago  v.  Bork,  128 
III.  A.  367  faff  227  111.  60.  81  NE  271; 
Smith  V.  Chicago  Junction  R.  Co.,  127 
III.  A.  89;  LIchUter  v.  Russell.  89 
111.  A.  62;.  Chambers  V.  Beahan.  87 
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46;  Barton  v.  Mahaska  County  Dist. 
Ct..  90  Iowa  742,  57  NW  fill;  George 
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1038;  Louisville  R.  Co.  v.  Bryant.  142 
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341;  Grangers'  L.  Ins.  Co.  v.  Brown, 
67  Miss.   308,  34   AmR  446. 
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344,  480,  137  SW  86,  88;  Harris  v. 
Powell,  66  Mo.  A.  24;  Schulti  v. 
Moon.  33  Mo.  A.  329. 

Nebr. — Diedrichs  v.  Dledrlchs,  68 
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602;  Babcock  v.  Hill,  36  JBarb.  62; 
Tribune  Assoc,  v.  Smith,  40  N. 
T.  Super.  261  [app  dlsm  68  N.  T. 
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hardt  v.  Austin,  28  Misc.  191,  58 
NYS  1072;  Kann  v.  Weir,  96  NYS 
684;  Farrlngton  v.  Payne,  16  Johns. 
432;  McKay  v.  Marine  Ins.  Co.,  2  Cai. 
384. 

N.  D. — ^Josephson  v.  Sigfusson,  13 
N.  D.   312.  100  NW  708. 

Okl. — Missouri,  etc,  R.  Co.  v.  Van- 
dlvere,  42  Okl.  427,  141  P  799;  King 
V.  King,  42  Okl.  406.  141  P  788;  Stan- 
difer  V.  Sullivan,  80  Okl.  365,  120  F 
624;  Terrapin  v.  Barker,  26  Okl.  93, 
109  P  931;  Murphy  v.  Hood.  12  Okl. 
593,  73  P  261;  Swope  V.  Burnham,  6 
Okl.  736,  62  P  924. 

Or. — Cole  v.  Willow  River  Co.,  60 
Or.  694,  117  P  659,  118  P  176,  lOSO; 
Savage  v.  Savage,  10  Or.  831. 

Pa. — ^Todd  V.  Thompson,  2  Dall. 
106,  1  L.  ed.  309;  Smith  v.  Cunning- 
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Tex. — Hogan  v.  Missouri,  etc..  R. 
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Makemson,  66  Tex.  9;  Keyes  v.  Hus- 
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A.)  146  SW  646;  Mutual  L.  Ins. 
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137  SW  168;  Qpwnlng  v.  Neeley,  (Civ. 
A.)  129  SW  1192;  Missouri,  etc..  R. 
Co.  y.  Lawson,  56  Tex.  Civ.  A.  888, 
119  SW  921;  Hamilton  v.  Dlsmukes. 
53  Tex.  Civ.  A.  129,  116  SW  1181: 
Western  Union  Tel,  Co.  v.  Blair,  51 
Tex.  Civ.  A.  427,  113  SW  164;  West- 
em  Union  Tel.  Co.  v.  Johnsey,  %9 
Tex.  Civ.  A.  487.  109  SW  251;  Texas, 
etc.,  R.  Co.  V.  Huff,  (Civ.  A.)  99  SW 
177;  Stith  V.  Moore.  42  Tex.  Civ.  A. 
628.  96  SW  587;  Chicago,  etc.,  R.  Co. 
V.  Calvert,  41  Tex.  Civ.  A.  236,  91  SW 
825;  San  Antonio  Mach.,  etc..  Co.  v. 
Josey.  (Civ.  A.)  91  SW  598;  Gulf, 
etc.,  R.  Co.  V.  Hays,  40  Tex.  Civ.  A. 
162,  89  SW  29:  Hicks  v.  Porter,  88 
Tex.  Civ.  A.  334.  86  SW  437;  liCy  v. 
Hahti,  86  Tex.  Civ.  A.  208.  81  SW 
364:  Galveston,  etc.,  R.  Co.  v. 
Walker,  (Civ.  A.)  76  SW  228;  Collins 
v.  Weiss,  32  Tex.  Civ.  A.  282,  74  SW 
46;  American  Cent.  Ins.  Co.  v.  Heath, 
29  Tex.  Civ.  A.  445,  69  SW  235;  J.  S. 
Mayfleld  Lumber  Co.  v.  Carver.  27 
Tex.  Civ.  A.  467,  68  SW  216;  Ney- 
land  V.  Texas  Yellow  Pine  Lumber 
Co.,  26  Tex.  Clv.  A.  417.  64  NW  696; 
Berry  v.  Burnett.  23  Tex.  Clv.  A.  558, 
56  SW  769;  Texas,  etc..  R,  Co.  v. 
Bancroft,  (Civ.  A.)  66  SW  606:  Belk- 
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why  such  diligence  was  not  used.^^  However,  the 
fact  that  a  cause  had  been  pending  for  a  consider- 
able length  of  time  is  no  reason  why  a  continuance 
sliould  not  be  granted  on  a  proper  showing,  where 
it  does  not  appear  that  the  delay  was  at  the  in- 
stance of  the  party  applying  for  the  continuance.*^ 

[i  72]  (2)  Witness  in  £mploy  of  Applicant.  In 
case  the  absent  witness  is  in  the  employ  of  the 
party  applying,  there  exists  less  excuse  for  bis 
nonappearance  at  the  trial,  and  a  continuance  on 
the  ground  of  absence  of  such  witness  will  usually 
be  denied.** 

[$  73]  (3)  Officers  of  0«art  Beanired  as  Wit- 
nesses. The  fact  that  a  desired  witness  is  an  offi- 
cer of  the  court  does  not  excuse  the  want  of  ordi- 
nary diligence  in  procuring  his  attendance,"  In 
such  case  the  same  diligence  is  required  in  endeav- 
oring to  procure  attendance  as  is  required  in  the 
case  of  any  other  witness.**  While  the  mere  fact 
that  a  witness  is  an  attorney  does  not  of  itself 
justify  a  relaxation  of  the  diligence  required  in 
procuring  the  attendance  of  a  witness,*'  yet  where 
an  attorney  r^^ularly  attended  the  court  and  prom- 
ised to  attend  as  a  witness,  failure  to  subpoena  him 
is  not  ground  for  refusing  a  continuance  because  of 
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Missouri  Pac.  R.  Co.  v.  Kuthman,  2 
Tex.  A,  Civ.  Cas.  |  468;  Texas  Ex- 
press Co.  v.  Scott.  2  Tex.  A.  Civ, 
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145. 

Wis. — State  V.  Lally,  184  Wis.  268, 
114  NW  447.  16  AnnCas  242;  Kill  v. 
Fond  du  Lac,  66  Wis.  242.  14  NW 
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SW  771. 

Va. — Philadelphia    Plre    Assoc,    v. 
Hogwood,  82  Va.   342,   4  SB  617. 
Wash. — La    Bee    v.    Sultan    Logging 
Co..  69  Wash.  341,   109  P  1023. 

Bng. — Wright  v.  McGuffle,  4  C.  B. 
N.  S.  441,  93  BCL  441,  140  Reprint 
1156. 

[al  Vo  servle*  of  legttl  prooeaa. — 
Where  defendant  Is  In  the  habit  of 
securing  the  presence  of  its  em- 
ployees as  witnesses  without  legal 
process,  and  the  cause  comes  to  trial 
after  a  year's  pendency,  and  several 
of  Its  witnesses  are  not  present,  de- 
fendant cannot  complain  of  the  re- 
fusal of  the  court  to  grant  a  con- 
tinuance. Ohio,  etc.,  R.  Co.  v.  Wrape, 
4  Ind.  A.  108,  30  NB  427. 

fb]  Vonrealflent  wltnen. — (1) 
Where  the  absent  witness  Is  a  non- 
resident of  the  state,  and  Is  In  the 
employ  of  the  party  applying.  It  Is 
no  .error  to  refuse  to  continue  be- 
yond a  time  sufficient  to  allow  the 
witness  to  reach  the  court.  Phila- 
delphia Fire  Assoc,  v.  Hogwood,  82 
Va.  342,  4  SE  617.  (2)  In  one  case 
defendant  sought  a  continuance  for 
the  absence  of  the  testimony  of  one 
of  Its  agents.  In  the  application  for 
continuance  It  was  stated  that  a 
few  days  after  service-  on  the  local 
agent,  and  before  the  principal  ofll- 
cers  of  the  company  knew  of  such 
service,  the  agent  whose  testimony 
was  desired  went  to  California  on 
Important  business  for  the  company, 
where  he  was  detained  for  several 
weeks,  and  on  his  return  went  Im- 
mediately to  Mexico,  where  he  still 
was,  and  that  there  was, no  time  be- 
fore his  departure  for  California,  nor 
after  his  return  and  before  his  leav- 
ing for  Mexico,  to  take  his  deposi- 
tion, and  that  no  diligence  would 
have  procured  his  evidence.    It  was 


his  absence.** 

[i  74]    (4)   Party  Beqnired  as  Witness.**    While 

the  fact  that  an  absent  witness,  if  material,  is  a 
party  plaintiff  or  defendant  in  the  suit'Cannot  prej- 
udicially ^ect  a  motion  for  continuance,'"'  unless 
the  court  has  good  grounds  to  doubt  the  fairness 
of  the  motives  of  the  party  moving  for  the  contin- 
uance, and  to  suspect  that  the  object  of  the  mo- 
tion is  mere  delay ,*^  yet  a  higher  degree  of  dili- 
gence, or,  in  other  words,  a  stronger  case  for  a 
continuance  on  acconnt  of  the  absence  of  a  witness 
must  be  made  if  that  'witness  is  a  party  to  the  ac- 
tion, than  would  be  required  were  he  a  thii^  per- 
son,  unless  the  case  presents  some  peculiar  fea- 
ture from  which  some  material  injustice  to  .the 
party's  rights  would  result  in  case  of  trial  without 
postponement."  It  is  the  duty  of  a  party  to  be 
present  at  the  trial  of  his  own  cause,  and  his  ab- 
sence will,  as  a  general  rule,  be  considered  as  his 
own  peril,**  and  even  though,  by  being  absent,  he 
loses  the  benefit  of  his  O'wn  testimony,  he  must  or- 
dinarily suffer  the  consequences.**  Especially  is  it 
proper  to  refuse  a  request  for  a  continuance  where 
if  is  not  kno'wn  where  the  party  is**  or  the  cause 
of  his  absence,*'  where  the  evidence  proposed  to  be 

held  that,  the  witness  being  In  the 
employ  of  the  party  seeking  a  con- 
tinuance, and  It  electing  to  keep  him 
otherwise  employed  than  la  answer- 
ing depositions,  his  employer  could 
not  delay  a  caae  for  the  absence  of 
his  testimony,  and  the  application 
for  continuance  was  properly  over- 
ruled. Galveston,  etc.,  R.  Co.  v. 
Gage,  63  Tex.  668. 

38.  Adair  v.  Cooper,  26  Tex.  649 
(sherifC). 

36.     Walker    v.    Floyd,    30   Ga.   287. 

87.-   Parker  v.  Leman,  10  Tex.  116. 

38.  Hensley  v.  Lytle,  6  Tex.  497, 
56  AroD   741. 

39.  Veccsslty  of  party  haiiur  cosi^ 
peteat  and  material  witaaMto  jus- 
tify oontlniuuioe  on  'gronnd  of  ab- 
aenoe  aee  supra  i  16. 

40.  Carter  v.  Wharton,  82  Va.  264. 

41.  C!arter  v.  'Wharton,  82  Va. 
264;  Harman  v.  Howe,  27  Oratt.  (68 
Va.)    676. 

48.  Qulncy  Whig  Ck>.  v.  Tlllson. 
67  111.  SSI;  Mantonya  v.  Huerter,  35- 
111.  A.  27;  Schleslnger  v.  Nunan,  26 
111.  A.  526-  Gates  v.  Hamilton.  12 
Iowa  50;  Nye  v.  Manley,  69  Wash. 
631,  636,  125  P  1009  fouot  Cyc]; 
Wlnslow  V.  Bradley.  15  Wis.  394. 

[a]  "Aa  application  to  poatpoa* 
a  BMl  on  aoeonnt  of  the  abaaoa  of 
a  party,  atanda  upon  aonuwi  at  dif- 
ferent KTCuds  from  an  application 
to  postpone  it  because  of  the  ab- 
sence of  a  disinterested  witness.  In. 
the  latter  case,  a  party  may  use  all 
diligence  to  have  his  witness  present 
at  the  trial,  yet  fall  on  account  of 
some  neglect  of  the  witness  himself. 
In  bis  own  case,  he  can  control  his 
own  actions,  and.  If  not  ab'e  to  be 
present  at  the  trial,  can  take  steps 
to  have  his  deposition  taken."  Win- 
slow  V.   Bradley.   16   Wis.    394,   396. 

48.  Post  V.  Cecil,  11  Ind.  A.  862, 
3  NE  222-  Jourdan  v.  Healey,  19  NYa 
240,  22  NYCIvProc  157:  Bosworth  v. 
Perhamus,  20  Wend.  (N.  Y.)  611; 
Carter  v.  Wharton,   82  Va.  264. 

44.  See  supra  {   36. 

45.  SchlesinKer  v.  Ifunan,  26  111. 
A.  526;  Richardson  v.  Dlnkgrave,  2ft 
La.    Ann.    651. 

46.  Davis  V.  Luark.  84  Ind.  40>; 
Nye  V.  Manley.  69  Wash.  631,  636, 
126  P  1009   Cquot  Cyo]. 

47.  Mayer  v.  Duke,  74  Tex.  446, 
10  SW  665. 

[a]  xraasitosy  party.— Where  one- 
of  two  defendants,  pendhig  the  suit, 
left  the  state  and  traveled  from  place 
to  place  so  rapidly  that  his  deposi- 
tion could  not  be  taken.  It  was  held 
that  these  facte  were  no  ground  for 
continuance.  Tucker  v.  Gamer,  26- 
Kan.  454. 
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giv«n  could  not  affect  the  resnlt  of  the  trial,*"  where 
opportunity  has  been  had  to  take  his  deposition,*" 
or  where  he  has  been  guilty  of  gross  negligence"" 
or  fraud."  A  party  defendant  is  not  entitled  to  a 
continuance  in  order  to  obtain  the  testimony  of  a 
codefendant,  where,  instead  of  takipg  steps  to  se- 
cure his  testimony,  he  has  relied  on  the  presence 
at  the  trial  of  i  the  codefendant  in  the  face  of  the 
fact  that  every  circumstance  pointed  to  his  ab- 
sence at  the  trial.'' 

[i  75]  (5)  Nonresident  Witmess.  More  diUgenoe 
is  required  in  the  case  of  nonresident  than  in  the 
case  of  resident  witnesses.'^ 

[i  76]    (6)    Wliat  OomrtitatM  Ihie  Diligeace—  , 


(a)  In  G«neraL  There  is  no  absolute  standard  of 
diligence  applicable  in  determining  whether  a  party 
moving  for  a  continuance  has  osed  due  diligence 
to  obtain  °J;he  testimony  or  presence  of  absent  wit- 
nesses. It  depends  .on  the  usual  course  of  proce- 
dure and  course  of  business,"  the  situation  or  lo- 
cation of  the  absent  witnesses  or  desired  evidence," 
the  facilities  which  may  be  employed  to  obtain  it," 
and  all  the  facts  and  circumstances  of  the  case," 
as  for  instance  the  time|  at  which  the  attempt  is 
made  by  subpcena,  or  otherwise,  to  procure  the  at- 
tendance of  the  witness,'"  and  care,  or  the  absence 
of  it,  in  making  search  or  inquiry  for  the  wit- 
ness.'*   While  a  party  is  not  required  to  do  more 


48.  Cohn  V.  BrownstonOk  9S  CaL 
S62.  28  P  96*. 

HMMaltjr  of  party  balnf  natwlal 
witaMW  to  make  his  absence  Kround 
for  continuance  see  supra   {   36. 

46.  Gable  v.  Qable.  ISO  Qa.  689, 
61  SB  696;  Smith  v.  Cunningham,  9 
Phlla.    (Pa.)    96. 

80.  Engelstad  v.  Dufreane^  lit 
Fed.  682,  64  CCA  (8. 

J  a]  Tolantarr  abaeaee  of  plaln- 
tlff  I  ft  complainant  who,  with 
Icnowledg^e  that  hla  suit  is  at  issue 
and  ready  for  trial,  voluntarily 
leaves  the  district  without  obtaining 
or  applying  for  a  continuance,  or 
arranging  for  the  taking  of  his  tes- 
timony, cannot  complain  because  the 
court  refused  to  grant  a  continuance 
to  procure  his  testimony  when  the 
cause  was  reached  for  trial.  E<ngel- 
stad  V.  Dufresne,  116  Fed.  682,  64 
CCA  88.  And  generally  as  to  vol- 
untary absence  of  party  see  supra  ( 
S6. 

•1.  Cannon  v.  Dean,  80  S.  C.  667, 
61  SB  1018. 

SO.  Paducah  Wharfboat  Co.  v. 
Mechanics'  Trust,  etc..  Bank,  164 
Ky.  729,  176  SW  190.  And  further 
as  to  necessity  of  diligence  in  ob- 
.taining  testimony  of  coparty  see 
supra  {  46. 

[a]  Tliaa,  where  a  party  defend- 
ant filed  an  answer  and  confessed 
judgment,  this  fact  is  sufficient  to 
apprise  a  person  of  ordinary  pru- 
dence of  the  improbability  of  his 
being  present  at  the  trial  and  there- 
fore to  Impose  on  his  codefendant 
the   duty   of    using    reasonable    dlll- 

Sence  to  secure  his  testimony.  Pa- 
ucah  Wharfboat  Co.  v.  Mechanics' 
Trust,  etc.  Bank,  164  Ky.  729,  176 
SW   190. 

S3.  Peck  V.  Farchen,  62  Iowa  46, 
2  NW  697;  Fiske  V.  BerryhiH,  10 
Iowa    20S. 

MorU  to  take  Oapoaltloa  of  wm- 
xesUaat  wltnaaa  see  Infra  I  86. 

B4.  Davis,  etc.,  Bldg.,  eto.,  Co.  v. 
Riverside  Butter,  etc.,  Co.,  84  Wis. 
362,  64  NW  606. 

58.  Kirland  v.  Kline,  16  Ind.  318; 
Deming  v.  Perry,  8  Ind.  418;  Atchi- 
son, etc.,  R.  Co.  v.  O'Melia  1  Kan. 
A.  874.  41  P  437;  Davis,  etc.,  Bldg., 
etc.',  Co.  v.  Riverside  Butter,  etc., 
Co.,  84  Wla  262,  64  NW  606. 

ta]  Blataao*  batwaen  realAanoa 
of  party  and  tliat  of  witaaaa. — The 
distance  and  facilities  of  travel  be- 
tween the  party's  residence  and  that 
of  the  proposed  witness  may  be  con- 
sidered in  determining  the  validity 
of  an  excuse  for  lack  of  diligence  in 
procuring  testimony.  Deming  v. 
Ferry,  8  Ind.  418. 

[b]  Slataaca  between  wltnaaa' 
raMoaaoa  and  plaaa  of  trial. — (l) 
Where  a  considerable  time  had 
elapsed  between  service  of  process 
and  the  trial  term,  and  it  appeared 
that  the  witnesses  In  question  lived 
a  flve-hours'  ride  from  the  court 
town,  and  that  defendant  knew  it 
and  had  taken  no  measures  to  se- 
cure their  attendance.  It  was  held 
that  due  diligence  was  not  shown, 
and  the  continuance  was  rightly  re- 
fused. Kirland  v.  Kline,  16  Ind.  818. 
(2)  Where  a  witness  who  lived  eight 


miles  from  the  place  of  trial  waa 
subpoenaed  and  failed  to  appear,  but 
defendant  did  not  know  of  his  ab- 
sence until  the  witness  was  called 
to  take  the  stand,  at  4:30  P.  M., 
when  a  motion  was  made  to  con- 
tinue the  case  until  8:80  A.  M.  of 
the  following  day,  it  was  held  that 
It  was  not  an  abuse  of  discretion  for 
the  court  to-  refuse  to  grant  the  con- 
tinuance, although  such  a  motion 
might  appeal  to  the  sympathy  of  the 
court.  Atchlaon,  eta,  R.  Oo.  y. 
O'Mella.   1    Kan.   A.   874,   41   P   437. 

AJi  affsotlac  tlioa  for  laanaaas  ana 
aarvloa  of  aabposaa  see  infra  {82. 

se.  Davis,  etc.,  Bldg.,  eta,  Co.  v. 
Riverside  Butter,  eta,  Co.,  84  Wis. 
262,   64   NW   606. 

ST.  Walbridge  v.  I.  De  Wing  Pub. 
Co.,  71  Hun  613  mem,  24  NYS  602: 
Cohen  v.  Diamond.  74  Misc.  457,  132 
NYS  363:  St  Louts  Southwestern  R. 
Co.  V.  Williama  (Tex.  Civ.  A.)  170 
SW  1069;  Tompkins  V.  Burgesa  2  W. 
Va.  187;  Davis,  etc.,  Bldg.,  etc.,  Co. 
V.  Riverside  BuUer,  eta,  Co.,  84  Wla 
262,  64  NW  506;  Gonrlng  v.  Chicago, 
etc.,  R.  Co.,  78  Wis.  16,  47  NW 
18.  V 

[a]  9ns  dlllcaaaa  UlostrataO.^ 
(1)  In  an  action  against  a  railroad 
company  for  personal  injuries  caused 
by  the  derailment  while  crosalntr  a 
bridge  of  the  car  in  which  plaintiff 
was  riding,  plaintiff  relied  on  de- 
fendant's running  at  too  great  a  rate 
ot  speed,  and  in  not  having  left 
openings  in  the  bridge  and  the  ap- 
proaches thereto  to  permit  the  ice 
and  water  to  pass  through  In  times 
of  high  water.  It  did  not  appear  on 
which  ground  the  Jury  based  their 
verdict  for  plaintiff.  At  the  trial 
defendant  filed  an  affidavit  for  con- 
tinuance for  absence  of  a  material 
wltnesa  showing  reasonable  dili- 
gence in  trying  to  procure  his  at- 
tendance, and  that  his  absence  was 
due  to  a  fact  which  did  not  come  to 
the  knowledge  of  defendant's  officer 
until  it  was  too  late  to  procure  his 
attendance.  It  showed  that  the  ab- 
sent witness  was  an  experienced  en- 
gineer who  had  recently  made  care- 
ful measurements  and  surveys  of  the 
place  of  the  accident  for  the  pur- 
pose of  showing  the  sufficiency  of 
the  bridge,  its  approaches,  and  the 
openings  thereto;  under  the  circum- 
stances it  was  held,  it  not  appear- 
ing that  the  judge  doubted  that  the 
witness  would  testify,  as  it  waa  al- 
leged that  he  was  expected  to,  that 
due  diligence  was  used  or  that  the 
affidavit  was  made  in  good  faith,  the 
refusal  to  grant  a  continuance  was 
ground  for  reversal.  Gonrlng  v.  Chi- 
cago, etc.,  R.  Co.,  78  Wis.  16,  47  NW 
18.  (2)  Where  defendant  had  no 
reason  to  suppose  that  an  excep- 
tional order  would  be  made  in  his 
case  'SO  as  to  authorize  a  trial  in 
July  or  August,  but  the  cause  was 
set  for  trial  In  July,  and  defendant 
applied  for  continuance  for  an  ab- 
sent witness  who  was  temporarily 
in  a  sister  state  to  whom  he  had 
written  •and,  telegraphed  asking  him 
to  come  for  the  trial,  and  had  offered 
to  pay  his  ezpensea  due  diligence 
was   shown   requiring   the   granting 


of  the  continuance,     (^hen   v.   Dia- 
mond, 74  Misc.  457,  182  NYS  868. 

[by  Abaanoa  of  dillcaaoa  lllna- 
trata*.— An  order  refusing  a  post- 
ponement of  trial  for  absence  of  a 
witness  will  not  be  disturbed  on  ap- 

fieal,  where  it  appears  that  tlie  mov- 
ng  party  had,  for  several  days  pre- 
vious to  the  motion,  answered  ready 
on  the  call  of  the  day  calendar,  al- 
though knowing  of  the  witness'  ab- 
senca  Walbridge  v.  J.  De  Wing 
Pub.  Cto.,  71  Hun  618  mem.  24  NYS 
602. 

B8.  Colo.— Cody  V.  Butterfleld,  1 
Colo.  877. 

Del. — ^Miller  v.  Hickman.  17  DeL 
263,  40  A  192. 

111.— Bailey  v.  Kerr,  180  HI  412, 
64  NB  166. 

Iowa — Wilson  v.  Chicago,  eta,  R. 
Co..    161    loWa   191,    142   NW  54. 

Ky.-.Chandler  v.  Bush.  69  SW  749, 
22  KyL,  993;  Raid  v.  Farmers',  eta. 
Tobacco  Warehouse,  44  SW  124,  19 
KyL,    1939. 

Minn. — Allen  v.  Brown,  72  Minn. 
469,  75  NW  386. 

Tenn. — Nashville,  etc.,  R.  C3o.  v. 
Johnson,  16  Lea  677:  Bewley  v,  Cum- 
mings,   3   Coldw.   232.      , 

Tex. — Gulf,  etc.,  R.  (^.  v.  Mitchell. 
18  Tex.   Civ.  A.    380,   46  SW  819. 

Utah. — Church  of  Jesus  Christ  of 
Latter-Day  Saints  v.  Watson,  30 
Utah    126,    133,    83    P    731    [oit    Cycl. 

Bug. — ^Anonymous,  t  Taunt.  31e, 
128  Reprint  126. 

And  see  Infra  i  82. 

[a]  Zllnatrati0B8i, — (1)  Where  a 
case  was  pending  considerably  over 
a  year  after  the  Issues  were  made 
up  and  defendant  had  made  no  effort 
to  obtain  the  testimony  of  absent 
witnesses  until  some  three  months 
before  the  sitting  of  the  court,  there 
was  no  sufficient  diligence  shown. 
Cody  V.  ButterOeld,  1  Colo.  377.  (2) 
So  where  a  cause  was  at  issue  at  the 
June  term,  1859.  and  continued  at 
the  February  and  June  terms,  1860, 
and  no  effort  was  made  by  defendant 
to  procure  the  attendance  of  his  wit- 
nesses until  near  the  October  term. 
1860,  it  was  held  not  error  in  the 
court  below  to  refuse  a  continuance. 
Bewley  v.  CMmmings,  8  Coldw. 
(Tenn.)  232.  (3)  And  where,  prior 
to  the  eighth  term,  no  attempt  had 
been  made  to  secure  the  attendance 
or  testimony  of  a  witness,  it  was 
held  no  ground  for  continuance  that 
he  was  then  ascertained  to  be  in 
another  state.  Nashville,  etc.,  R  Co. 
V.  Johnson,  16  Lea  (Tenn.)  677.  (4) 
It  was  not  Improper  for  the  trial 
court  to  deny  a  continuance  asked 
on  the  ground  of  absences  of  wit- 
nesses, where,  although  defendant's 
counsel  knew  of  the  assignment  of 
the  case  on  Thursday,  he  did  nothing 
toward  procuring  the  witness  or  her 
testimony  until  the  following  Mon- 
day, and  failed  to  procure  her  at- 
tendance in  time  to  testify.  Wilson 
V.  Chicago,  etc.,  R.  Co.,  181  Iowa 
191.  142  NW  64. 

S9.  St.  Louis,  etc..  R.  Co.  v. 
Fisher,  80  Ark.  876,  97  SW  279;  Wat- 
son V.  Blymer  Mfg.  Co.,  66  Tex.  668, 
2    SW   868. 


For  later  oaaea,  davalopmaata  and  oliaacaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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than  make  reasonable  efforts  to  secure  the  pres- 
ence of  a  witnees,"  it  is  his  duty  to  make  diligent 
search  and  inquiry  to  asoertsiii  before  trial  the 
residence  and  place  of  address  of  all  witnesses 
material  to  his  cause  ;'^  and  if  it  appeus  that  he 
knew  the  whereabouts  of  an  absent  witness  and 
made  no  effort  to  secure  his  attendance,  it  will  be 
fatal  to  his  application  for  a  continuance.''  He 
must  also  ascertain  all  ^naterial  facts  within  the 
knowledge  of  each  witness,  and  a  fsilura  to' do  so 
is  a  want  of  diligence  sufficient  to  defeat  his  ap- 
plication for  a  continuance  on  the  ground  of  ab- 
sence of  witnesees.**  And  he  cannot  plead  that  he 
was  ignorant  of  the  importance  of  their  testimony 
where  he  negligent^  omitted  to  consult  his  coun- 
sel,** or  to  notSy  counsel  of  the  names  of  his  wit- 
nesses,** or  of  the  fact  that  a  particular  witness 
has  left  his  employ.** 

Seasonable  beginning.  A  plaintiff  must  use  due 
diligence  to  procure  the  testimony  necessary  td  es- 
tablish his  case  without  waiting  for  the  coming  in 
of  defendant's  answer.*^  And  where  a  cause  is 
remanded  by  the  appellate  court  for  a  new  trial, 
due  diligence  requires  immediate  action  after  the 
time  when  notice  is  given  of  the  filing  of  the  re- 


manding order.**  Where  witnesses  reside  out  of 
the  state,  a  party  is  not  required  to  take  steps  to 
haye  them  in  attendance,  or  to  have  their  deposi- 
tions taken,  to  meet  a  claim  siet  up  by  his  adver- 
sary in  an  amended  pleading  until  the  amendment 
is  flled."» 

Continued  and  Tmramltting  diligence  must  be  ex- 
ercised;^" if  a  party  obtains  a  postponement  of  the 
trial  until  a  later  day  in  the  term,  in  order  to  en- 
able him  to  get  his  evidence,  he  must  continue  to 
exercise  diligence,  or  a  continuance  when  the  case 
comes  on  for  trial  will  be  denied."  The  time  for 
obtaining  absent  testimony  is  to  be  computed  not 
to  the  first  day  of  the  term  merely^  but  to  the  day 
when  the  cause  is  called  for  trial." 

Question  for  court.  Whether  or  not  due  dili- 
gence has  been  used  isi  a  question  for  the  trial  court 
to  determine.'* 

[i  77]  (b)  Smnmoning  and  OompdUng  Attend- 
ance of  Witnessea — aa.  la  OeneraL  The  law  gives 
a  party  the  means  of  compelling  the  attendance  of 
witnesses,  and  he  must  employ  these  means,  or 
present  a  sufficient  excuse  for  not  doing  so,  before 
he  is  entitled  to  a  continuance  on  the  ground  of 
their  absence.''*    Where  the  suitor  is  negligent  and 


60.  Mclver  V.  Greenpolnt  Mould- 
In?  Co..   84   Mlaa   60,  146  NTS   1018. 

61.  U.  8. — ^Pacey  ▼.  McKlnnejr,  Its 
Fed.  87  S,  60  CCA  866. 

Ark. — State  li.  Ins.  Co.  v.  Ford, 
101  Ark.  618,  142  SW  868;  Western 
Union  TeL  Co.  v.  Woodward,  84  Ask. 
823,  106  SW  679,  18  AnnCaa  864;  Mid- 
land Valley  R.  Co.  t.  Hamilton.  84 
Ark.   81.  104   SW  540. 

Cal. — Tompkins  v.  Montgomery, 
123  CaL  218,  66  P  997:  Cohn  v. 
Brownstone,  98  Cal.  362,  28  P  968. 

Colo. — Litchfield  V.  Daniels,  1  Colo. 
368. 

Ga. — ^Macon  R.,  etc.  Co.  v.  Carser, 
4   Ga.  A.  477,   61  SB  882. 

Ida. — Corey  T.  Blackwell  Iiumber 
Co.,  27  Ida.  460,  149  P  610. 

IIL — Freeport  v.  Isbell,  98  111.  881: 
Chlcaso,  etc,  R.  Co.  v.  InKersoll,  66 
IIL  899:  Ward  T.  Yancey,  78  111.  A. 
868. 

Ind.— McKlnlay  v.  Shank.  84  Ind. 
268.  . 

Iowa. — OeorKB  v.  SwaSoro,  7S 
Iowa  491,  89  NW  804;  James  v.  Ar- 
buckle,  8  Iowa  272;  Brady  v.  Ma- 
lonob   4   Iowa  146. 

La. — Cobb  T.  Pranks,  6  La.  Ann. 
769. 

Mich.— McMillan  v.  Lamed.  41 
Micb.    621,    2    NW    662. 

Minn. — Wehrlng  v.  Modem  Wood- 
men of  America,  107  Minn.  26,  119 
NW^    846. 

Mo. — Schultz  V.  Moon,  83  Mo.  A. 
329. 

N.  T.— Kelly  T.  Weir,  19  Mlec  866, 
43    NTS    497. 

Tex. — WatBon  v.  Blymer  Mfg.  Co.^ 
66  Tex.  568,  2  SW  863;  OalTeaton, 
etc,  R.  Co.  T.  Gage,  68  Tex.  668; 
TrammcU  T.  Pilgrim.  20  TeK.  168; 
Lewis  v.  WlUlame.  16  Tex.  47:  San 
Antonio  Maeh.,  etc.  C6.  v.  Josey, 
(Civ.  A.)  91  SW  698;  Galveston,  eto^ 
R.  Co.  V.  Walker.  (Civ.  A.)  76  SW 
228:  Galveston,  etc.,  R.  Co.  v.  Robi- 
nett.  (Civ.  A)  64  SW  263;  Crawford 
V.  Losano,  (Civ.  AJ  48  SW  688; 
Weatem  Union  Tel.  Co.  v.  Berdlne,  2 
Tex.  Civ.  A.  617,  21  SW  982. 

(a1  Ohaac*  of  wrtdwioe.  Where 
it  does  sot  appear  that  a  change  of 
residence  of  an  absent  witness  who 
had  been  subpcenaed  and  been  In  at- 
tendance on  the  court  when  the  case 
was  expected  to  be  tried  at  the  pre- 
viona  term  was  not  known  to  the 
party  who  desired  his  evidence  be- 
fore the  trial  In  time  to  have  pro- 
cured his  presence,  a  continuance 
was  properly  denldd.  Macon  R..  etc, 
Co.  v.  Carger,  4  Oa.  A.  477,  61  SB 
882 

[b]  To  abew  Ibat  pioper  effort  has 
(1)    to    secure    the    at- 


tendance of  a  material  witness,  not 
appearing  to  be  beyond  the  Juris- 
diction of  the  court,  a  subpoena 
should,  be  taken  out,  and  a  diligent 
and  honest  Inquiry  and  search  made 
to  find  him  and  to  serve  the  same  a 
reasonable  time  before  trial,  Mc- 
Millan v.  Lamed.  41  Mich.  621,  2  NW 
662.  (2)  So  where  it  appeared  that 
the  witness  was  a  telegraph  operator 
and  transient  man,  that  ne  left  the 
county  shortly  after  the  suit  was 
brought,  that  ^he  materiality  of  his 
evidence  was  icnown  at  the  time  of 
filing  the  pleading((,  and  that  if  in- 
quiries had  been  directed  to  the 
proper  quarter  his  movements  could 
have  been  traced  and  his  location 
discovered  In  less  than  the  two  years 
during  which  the  suit  had  been 
pending,  a  continuance  was  denied. 
Watson  V.  Blymer  Mfg.  Co.,  66  Tex. 
668,  2  SW  863.  (8)  Where  a  party 
asks  for  the  continuance  of  a  cause 
on  the  ground  of  the  absence  of  a 
witness  whose  residence  he  does  not 
know,  he  should  show  either  that 
he  has  not  had  time  to  ascertain  the 
residence  of  such  witness  or  that  he 
has  used  proper  diligence  to  ascer- 
tain his  residence.  James  v.  Ar- 
buckle,  8  Iowa  272. 

[c]  •— '-'--^'"g  aOdrcsB  of  wttassa 
glTMi  by  partT  to  oonnsel. — ^Where  a 
party  gave  his  counsel  the  address 
of  a  witness  in  the  city,  thereby 
leading  him  to  suppose  that  the  wit- 
ness could  ordinarily  be  found  there, 
while  in  reality  he  was  engaged  in 
the  up-river  trade,  and  only  in  the 
city  at  long  and  interrupted  inter- 
vals, such  party  is  guilty  of  laches 
and  is  not  entitled  to  a  continuance 
on  the  ground  of  the  witness*  ab- 
seirce.  Cobb  v.  Franks,  6  La.  Ann. 
769. 

{d]  BUigeaoe  held  raAciant^-It 
is  error  to  refuse  to  irastpone  a  trial 
on  account  of  the  absence  of  a  ma- 
terial witness  who  is  in  Burope,  but 
who  is  expected  to  return  In  about 
ten  days  after  the  date  fixed  for  the 
trial,  where  the  moving  party  kept 
himself  informed  as  to  the  where- 
abouts of  the  witness  until  about 
six  months  before  the  trial,  and,  as 
soon  as  the  time  of  trial  was  rea- 
sonably certain,  again  inquit'ed  for 
him,  and  learned  of  his  absence. 
Kelly  V.  Weir,  19  Mlsc  366,  48  NTS 
497. 

[el  Xa  town  oa  dajr  of  trlaL— A 
continuance  will  not  be  granted  for 
absence  of  a  witness  where  it  ap- 
pears that  on  the  day  the  evidence 
on  the  trial  was  closed  he  was  in  the 
town,  and  had  been  there  two  days 
before,  when  a  subpoena  was  issued 


for    him.      George    v.    Swafford,    76 
Iowa  491,    89   NW  804. 

62.  Tompkins  v.  Montgomery,  128 
Cal.  219.  6S  P  997. 

63.  D.  C— Riddle  V.  Gibson,  29 
App.    237. 

Fla.— Wynn  v.  Ely,  8  Fla.  282. 

Ga. — Chancy  v.  Carrigan,  63  Ga.  84. 

Mo. — Blair  v.  (Thicago,  etc,  R.  C!o., 
89   Mo.    883,   1   SW  860. 

Wis. — Congar  v.  Galena,  etc,  R. 
Co.,  17  Wis.  477. 

[a]  xa«atK»tlo»— Where  defend- 
ant knew  or  had  reason  to  believe, 
long  before  the  trial,  that  certain 
persons  possessed  Information  which 
might  be  useful  to  it  at  the  trial  and 
neglected  to  procure  their  testimony, 
it  is  not  error  for  the  court  to  re- 
fuse a  continuance  of  the  cause 
based  on  the  ground  that  defendant 
has  ]ust  become  aware,  from  read- 
ing the  depositions  of  such  persona 
offered  by  plaintiff,  but  afterward 
withdrawn,  that  they  are  material 
witnesses  in  Its  behalf.  Congar  v. 
Galena,  etc.,  R  Co..  17  Wis.  477. 
'  9*.  Tevis  V.  Blisa,  7  Dana  (Kjr.) 
894. 

SS.  Wilton  v.  Bryant,  Mann.  Un- 
rep.  Cas.  (La.)  880. 

66.  Missouri,  etc,  R.  Co.  v.  John- 
son,   (Tex.  Civ.  A.)    87  SW  771. 

67.  Osborne  v.   Scott,   18  Tex.   69. 

68.  Freeport  v.  Isbell,  93  111.  381. 

69.  Sapp  V.  Aiken,  68  Iowa  699, 
28   NW  24. 

XMliMBce  ffMMndljr  as  to  oMala^ 
lag  eviaaBoe  of  aowesUeat  wttnessec 
see  supra  (  76. 

70.  Armour  v.  Kollmeyer,  161 
Fed.  78,  88  (X!A  2^2.  16  LRANS 
1110;  Galveston,  etc.,  R.  Co.  v.  Hen- 
ning,  90  Tex.  666.  40  SW  892  [a« 
(Civ.  A.)  89  SW  8(i2]. 

[a]  Tot  »a»iple,  proof  of  rea- 
sonable diligence  to  procure  the  at- 
tendance oi  a  witness  from  March 
20,  1906,  until  May  7.  1906,  and  from 
April  29,  1907,  until  May  3,  1907, 
without  evidence  of  diligence  be- 
tween May  7,  1906,  and  April  29, 
1907,  is  insuincient  to  authorise  a 
continuance.  Armour  v.  Kollmeyer. 
161  Fed.  78.  88  CCA  242.  16  LRANS 
1110. 

71.  Wilson  V.  King,  83  111.  282; 
St.  John  V.  Benedict,  12  Johns.  (N. 
T.)  418:  Powers  v.  Lock  wood,  9 
Johns.  (N.  T.)  183;  Stlth  v.  Moore, 
42  Tex.  Civ.  A.  628,  95  SW  687;  Mer- 
chant V.  Bowyer,  8  Tex.  Civ.  A.  867, 
22    SW   763. 

70.     Lewis  V.  Williams.  16  Tex.  47. 

73.  Allen  v.  Brown.  72  Minn.  469, 
76  NW  885. 

74.  III. — Farnier  v.  Parmer,  7* 
III.    32. 
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inattentive  in  the  use  of  the  means  thus  provided 
to  compel  attendance^  or  where  he  chooses  to  adopt 
methods  of  his  own  and  fails,  the  fault  is  his  own, 
and  he  must  bear  the  consequences."  A  bare  re- 
quest or  notice  to  attend  or  to  furnish  evidence  is 
in  no  sense  a  compliance  with  the  requirements  of 
the  law/*  Nor  can  a  party,  rely  on  his  belief,  or 
supposition,  that  a  witness  wiir  remain  in  a  town 
during  the  session  of  court,  take  no  steps  to  se- 
cure his  attendance,  and  then  obtain  a  continu- 
ance if  he  finds  that  he  has  been  mistaken." 

[^  78]  bb.  Issnance  and  Service  of  Sabposna  in 
GoieraL  While  the  question  is  one  within  the 
discretion  of  the  trial  court,"  it  is  a  general  rule 
that  where  a  witness  is  in  the  state  or  otherwise 


within  the  jurisdiction  of  the  court  so  that  he  can 
be  serv«d  by  subpceua  it  is  requisite  to  due  dili- 
gence that  a  snbpoBna  should  be  properly  issued^ 
and  delivered  to  the  proper  officer  for  service,*" 
with  sufScient  information  to  enable  him  to  find  the 
witness.*^  It  must  also  oe  served*^  in  such  a  man- 
ner that  the  witness  is  Jx>und  to  obey.**  The  mere 
fact  that  subpoenas  have  been  placed  in  the  hands 
of  an  officer  for  service  and  returned  not  fonnd  is 
no  ground  for  continuance;**  there  m^ist  be  some 
showing  of  diligence  to  entitle  the  applicant  to  the 
relief  he  seeks.*  The  law  does  not  require  a  party 
to  summon  himself.** 

[i  79]   cc.  Reliance  oik  Promise  to  Attend.    Un- 
less the  circumstances  are  exceptional,*'  a  party  has 


Ind. — Ohio,  etc..  R.  Co,  v.  Wrapo, 
4   Ind.  A.   108,   30  NB  427. 

Iowa. — Fiske  v.  BerryhiH,  10  Iowa 
203. 

Tex. — Bawl  v.  Wrltrht,  82  Teac  861; 
Hensley  v.  Lytle.  S  Tex.  497,  65  AmD 

f<l-  _ 

W.    Va. — Davis    v.    Walker.    7    W. 

Va.  447. 
AttartiwiMit  see  Infra  S  84. 

76.  Qulncy  Whig  Co.  v.  TlUson, 
67  Til.  361;  Ohio,  etc.,  R.  Co.  v. 
Wrape,  4  Ind.  A.  108,  30  NB  427; 
Davis  V.   Walker,   7   W.  Va.   447. 

Te.  Ida. — Walsh  v.  Winston  Bros. 
Co..    18  Ida.   768,   111   P   1090. 

111. — Qulncy  Whig  Co.  v.  TiUson, 
67  111.  351;  Stevenson  v.  Sherwood, 
22  III.  238,   74  AmD  140. 

Pa. — Qrimsley  v.  Black,  64  Pa. 
Super.   413. 

.Tex. — International,  etc  R.  Co.  v. 
Flaher.   (Cly.  A.)   28  SW  398. 

Wla— Hill  V.  Fond  du  Lao.  66 
Wla  242.  14  NW  26. 

[a]  The  mere  wxitiiif  of  lettexs, 
or  the  sendlnff  of  telegrama  (1)  to 
witnesses  to  attend,  or  the  making 
of  inquiries  will  not  be  sufficient  to 
entitle  one  to  relief.  Quincy  Whig 
Co.  V.  Tlllson,  67  111.  361;  Stevenson 
V.  Sherwood,  22  HI.  238.  74  AmD 
140;  Hill  V.  Fond  du  Lac.  66  Wis. 
242,  14  NW  25.  (2)  Thus  a  letter 
written  two  days  before  the  trial,  re- 
questing witness  to  "make  it  conven- 
ient to  be  .  .  .  [here]  within  the 
next  four  or  five  days."  failed  to 
show  due  diligence.  International, 
etc.,  R.  Co.  v.  Fisher,  (Tex.  Civ.  A.) 
28    S^V   398 

[b]  noUtytng  advene  oonnsal  to 
vvodnoe  witness, — A  defendant  who 
depends  on  plaintiff  to  furnish  on 
cross-examination  material  evidence 
in  his  behalf  cannot  rely  on  a  mere 
notice  to  counsel  for  plaintiff  to  pro- 
duce the  latter  at  the  trial  (or  cross- 
examination,  and  such  notice,  if 
plaintiff  fails  to  appear,  is  not 
ground  for  a  continuance.  Qrimsley 
V.  Black.  64  Pa.  Super.  413. 

Beliaao*  upoa  pmmiiae  to  Attend 
see  infra  {  79. 

77.  Flske  v.  BerryhiU,  10  Iowa 
203. 

Absence  of  witness  after  •ttendinir 
court  see  infra  I  85. 

78.  Hanson  v.  Succarl,  2  Canal 
Zone  5;  Farmer  v.  BVirmer,  72  111.  32; 
Berry  v.  Burnett.  23  Tex.  Civ.  A.  668, 
56  SW  769. 

79.  Ark. — Taylor  v.  Gurapert.  96 
Ark.  364,  181  SW  968;  El  Dorado, 
etc.,  R.  Co.  v.  Knox,  90  Ark.  1,  .117 
SW  779.  134  AmSR  17. 

Cal. — Frank  v.  Brady,  8  Cal.  47. 

Colo. — Dawson  v.  Coston,  18  Colo. 
493.  33  P  189;  Abby  v.  Dexter,  18 
Colo.  A.  498.  72  P  892;  Hart  v.  Green, 
18  Colo.  A.  70.  65  P  344. 

Ga. — Blount  v.  Beall,  96  Ga.  182. 
22  SE  62:  Laimpkln  v.  Respess.  68 
•Ga.  822;  Boardman  v.  Taylor,  66  Ga. 
«38;  Wardlaw  v.  McConnell,  46  Ga. 
£73;  Bailey  v.  Bamelly,  23  Ga  582; 
"Whitehurst  v.  Brlce.  14  Ga.  A.  209,  80 
SE  670. 

111.— Bailey  v.  Kerr,  180  Til.  412,  64 
TIE  186;  Cook  v.  Norwood.  108  HI. 
S68;  Coffey  v.  Fosselman.  72  Til.   69; 


Richards  Iron  Works  v.  Glennon,  71 
111.  11;  Blrks  V.  Houston.  63  111.  77; 
Moore  V.  Goellts,  27  111.  18;  Eames  v. 
Hennessy,  22  111.  628;  Stevenson  v. 
Sherwood,  22  III.  238.  74  AmD  140; 
Cole  V.  Choteau.  18  111.  439;  Lichliter 
V.  Russell.  89  ill.  A.   62. 

Ind. — Hutts  V.   Shoaf,  88  Ind.  396. 

Ind.  T. — Bolen-Darnall  Coal  Co.  v. 
Williams,  7  Ind.  T.  648,  104  SW  867. 

Iowa. — Thurston  v.  Cavenor,  8 
Iowa  156. 

Kan. — Clark  v.  Dekker,  .43  Kan. 
692.  23  P  956;  Wilkins  v.  llloore,  20 
I£an.  638. 

Ky. — Oatliff  V.  Johnson,  140  Ky. 
282.  130  SW  1100;  Illinois  Cent,  R. 
Co.  V.  Belt,  9?  SW  601.  29  KyL  421; 
Chambers  v.  Handley,  8  J.  J.  Marsh. 
98:  Carr  v.  Marshall,  1  Bibb  362; 
Riley  V.  Cocanaugher,  7  Ky.  Op.  206. 

Mass. — Soper  v.  Manning,  158 
Mass.  381.  83   NE  618. 

Miss. — Grangers'  L.  Ins.  Co.  v. 
Brown,  67  Miss.  308,  34  AmR  446. 

Mo. — Langener  v.  Phelps,  74  Mo. 
189. 

N.  T. — Hosman  v.  Klnneally.  43 
Misc.  78.  86  NTS  263.' 

Pa — Gillman  v.  Media,  etc.,  Elec- 
tric R.  Co..  224  Pa.  267.  73  A  342; 
Herkner  v.  Wynn,  1  Pa.  Co.  638. 

S.  C— Bone  v.  HiUen.  8  S.  C.  L. 
197. 

Tenn. — Leiper  v.  Earthman,  (Ch. 
A.)  46  SW  321. 

Tex. — Barnhart  v.  Kansas  City, 
etc.,  R.  Co.,  184  SW  176;  Gulf,  etc., 
Co.  v.  Styron,  68  Tex.  421,  1  SW  181; 
Rowland  v.  Wright.  64  Tex.  261;  Mc- 
Mahan  v.  Busby,  29  Tex.  191;  Hens- 
ley  V.  Lytle,  6  Tex.  497,  65  AmD 
741;  San  Antonio,  etc..  R.  Co.  v. 
Hagen  (Civ.  A.)  188  SW  964;  Citi- 
zens' Planing  Mill  Co.  v.  Tunstall, 
(Civ.   A.)    160  SW  424. 

Va— Herrington  v.  Harkins,  1  Rob. 
(40  Va.)   691. 

Wyo. — Kearney  Stone  Works  v. 
McPherson,  5  Wyo.  178,  38  P  920. 

[al  Btunmoninir  of  witness  hav- 
ing' knowledge  of  fact  In  qaestton<— 
"While  a  party  may  not  be  required 
to  summon  all  the  witnesses  cogni- 
zant of  a  fact,  vet  when  he  ascer- 
tains that  It  is  unknown  to  or  for- 
gotten by  those  to  whom  he  applies 
to  give  testimony,  the  rule  of  dili- 
gence will  require  that  he  apply  to 
and  summon  others  whom  he  may 
believe  to  possess  the  same  knowl- 
edge." Colo  v.  Choteau,  18  111.  439, 
442. 

[b]  Witness  resident  In  oonnty 
Imt  temporarllr  alvsent. — Where  no 
subpoena  was  Issued  for  a  witness 
for  whose  absence  a  continuance  was 
asked,  and  he  lived  in  the  county  of 
trial,  although  he  was  temporarily 
absent  in  another  county,  a  continu- 
ance was  properly  denied.  Gatliff  v. 
Johnson,   140   Ky.   282,   130   SW   1100. 

80.  Taylor  v.  Gumpert,  96  Ark. 
364,  131  SW  968;  Leary  v.  Meier,  78 
Ind.  393;  Deford  v.  Hayes,  <  Munf. 
(20  Va)   390. 

[a]  Party  serving  snlipenia  Um- 
self^— Where  a  party  serves  a  sub- 
poena himself  without  legal  author- 
ity, he  Is  not  entitled  to  a  continu- 
ance on  account   of  the  absence   of 


the  witness.     Leary  v.  Meier,  78  Ind. 
393 

[i)l  SnOloient  deUvery,!— Where 
counsel  showed  that  he  delivered  a' 
written  memorandum  to  the  clerk  to 
issue  subpoenas  to  the  sheriff  for 
certain  material  witnesses,  and  the 
clerk  deposed  that  his  usual  cus- 
tom was  to  leave  papers  for  the 
sheriff  at  a  store,  where  the  sheriff 
called  and  had  requested  papers  to 
be  left,  that  he  had  no  particular 
recollection  of  this  case,  but  be- 
lieved the  subpoeas  to  have  been  left 
accordingly;  it  was  held-  that  to  re- 
fuse a  continuance  on  the  ground 
that  there  was  no  proof  of  the  re- 
ceipt of  the  8ubpcetuu9  by  the  sheriff 
was  error.  Deford  v.  Hayes,  6  Munf. 
(20  Va.)   390. 

81.     (folding  V,   The  C.    Castro.    20 

La,  Ann.  458;  Saul  v.  See.  2  La.   130. 

•83.     Ga.— Lumpkin    v.    Respess.    68 

Ga.    822;   Bailey   v.   Bamelly,   23    Ga. 

582. 

Ind.^-Gordon  v.  Spencer,  2  Blackf. 
286. 

La. — Golding  v.  TJie  C.  Castro,  20 
La.  Ann.   458. 

S.  C. — Bacot  V.  Deas,  67  S.  C.  245. 
46   SE  171. 

Tex. — Hall  v.  York,  16  Tex.  18; 
Tittle  V.  Vanleer,  (Civ.  A.)  27  SW 
736. 

[a]  Proof  of  servloe. — (1)  Where 
a  continuance  Is  sought  because  of 
the  absence  of  a  witness  who  has 
been  subpoenaed,  the  return  of  the 
sheriff  must  be  produced.  Gordon  v. 
Spencer,  2  Blackf.  (Ind.)  286.  (2) 
An  unsworn  statement  that  a  sub- 
poena for  a  witness  had  Iseen  left 
with  a  named  person,  without  stat- 
ing what  connection  existed  between 
such  person  and  the  witness,  is  In- 
Bufflcient  proof  of  service  to  author- 
ize a  continuance  for  the  absence  of 
such  witness.  Bh.cot'  v.  Deas,  67  S.  C. 
246.  45  SE  171. 

83.  Tender  of  witness  fees  see 
infra  |  83. 

84.  Saul  v.  See,  2  La.  180;  Gulf, 
etc.,  R.  Co.  V.  Wheat,  68  Tex.  138,  3 
SW  455;  Robinson  v.  Martell,  11 
Tex.  149. 

[a]  Inference  txom  sherUPs  re- 
tnm. — A  sherlfTs  return  that  a  wit- 
ness cannot  be  found  is  no  ground 
for  a  continuance,  for  the  Inference 
is  that  the  sheriff  was  not  informed 
of  the  witness'  residence  or  that  he 
had  none  In  the  pariah;  in  either 
case  there  is  laches.  Saul  v.  See,  2 
La.  130. 

■ervloe  impossible  see  Infra  j  80. 

85.  Gulf.  etc..  R.  Co.  V.  Wheat. 
88   Tex.    133,    3    SW   455. 

88.  Douglass  v.  Blakemore,  12 
Heisk.    (Tenn.)    664. 

87.  luiauer  v.  Morrow,  23  Kan. 
360;  Bentle  v.  Gerke  Brewing  Co.,  14 
KyL  76fi. 

[a]  Mglrtened  away  by  threat  of 
proseentlon  for  peTJnry.^-A  defend- 
ant who  was  in  attendance  at  court 
for  the  purpose  of  defending  the  ac- 
tion, after  filing  his  answer,  prom- 
ised his  codefendants  who  were  re- 
lying on  his  testimony  In  support  of 
their  separate  defense  that  he  would 
remain  and  testify  for  them,  and 
relying  on  that  promise  they  did  not 


For  later  oases,  devMopments  and  okaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  79-82] 


CONTINUANCES 


[13  C.  J.]     161 


no  l^al  right  to  rely  on  the  promise  of  a  witneae 
to  attend  the  trial,  without  subpoenaing  him  in  ad- 
vance, and  if  he  acts  on  such  prcnnise,  he  does  so 
at  his  own  peril  and  cannot  claim  a  continuance' 
if  the  witness  disappoints  him  when  the  cause  is 
called  for  trial." 

[$  80]  dd.  Service  Impoanble  or  Unavailing. 
Where  the  service  of  a  subpcena  on  a  witness  is 
rendered  impossible  by  his  sudden  departure  from 
the  state,  failure  so  to  serve  him  cannot  be  re- 
garded as  negligence,  so  as  to  prevent  a  contin- 
uance.^ Similarly  a  continuance  will  be  granted 
for  the  absence  of  a  matlerial  witness  where  his  at- 
toidance  cannot  be  procured  by  subpoena  and  the 
cause  of  his-  inaoility  to  attend  is  such  that  an  at- 
tachment for  contempt  of  court  would  not  be 
issued  against  him  for  failing  to  obey  a  subpcena.*" 
On  4he  other  hand,  it  is  not  due  diligence  -to  issue 
a  subpcena  where  it  is  known  that  a  witness  is  a 
nonresident  of  the  state  and  that  a  sdhpoena  can- 
not reach  him;*^  and  the  issuance  and  service  of 
a  suhfpoana,  without  the  procurement  of  an  order 
of  court,  do  not  constitute  due  diligence  where  the 
circumstances  are  such  that  a  court  order  is 
necessary.** 


[i  81]  ee.  Second  Snbpcsna.  Where  a  witness 
is  subpoenaed  for  a  certain  date,  and  the  cause  is 
continued  to  a  future  date,,  a  second  subpoena  must 
be  served  on  him  for  such  date  in  order  to  show 
due  diligence.^ 

[i  82]  ff.  Delay,  in  Issoance  or  Service  of  Siib- 
posna.  It  is  the  duty  of  a  party  to  serve  his  wit- 
nesses in  time  to  secure  their  presence  at  the  trial, 
and  where  he  has  failed  for  the  reason  that  the 
subpoena  was  not  issued  in  due  time,  his  application 
for  a  continuance  wil^  be  denied.*'  The  same  is 
true  where  the  subpoena,  while  issued  in  due  time,  is 
not  delivered  to  the  officer,"  nor  served,"  in  due 
time.  The  importance  of  having  a  witness  snb- 
fKBuaed  a  reasonable  time  before  trial  is  manifest. 
It  should  be  long  enough  to  enable  the  witness  to 
arrange  his  affairs,  so  that  he  can  attend  without 
ptersonal  inconvenience  or  loss  on  account  of  busi- 
ness.*^ The  jtime  elapsing  between  the  date  of 
issuance  or  service,  or  order  for  service,  and  the 
date  of  irial  as  affecting  the  question  of  due  dili- 
gence in  attempting  io  procure  the  attendance  of 
witnesses  depends  'somewhat  on  the  place  where  the 
witness  is  to  be  found,**  but  under  ordinary  cir- 
cumstances it  has  been  held  negligence  to  delay  the 


have  a  aubpcena  Issued.  When  the 
case  was  called  two  days  after  he 
filed  his  answer  he  was  not  present, 
having  been  frightened  away  by  the 
threat  of  plaintiff  to  prosecute  him 
for  perjury  In  swearlnK  to  his  an- 
swer. Tinder  such  circumstances  It 
was  held  that  his  codefendants 
should  have  been  granted  a  continu- 
ance on  the  filing  of  an  affldavlt  stat- 
ing these  facts  and  showing  the 
materiality  of  his  testimony.  Bentle 
V.  Gerice  Brewing  Co.,  14  Kyli  768. 

ritnaSa»  of  attoniMr  to  attaod  aa 
wltnam  see  supra  i  73. 

88.  Cal. — Frank  v.  Brady,  S  Cal. 
47. 

Ida. — Rankin  v.  Caldwell.  IS  Ida. 
625,  99  P  108. 

III. — Moore  v.  Ooelltz.  27  III.  18; 
Day  V.  Gelstoji,  22  111.  102;  Hughes 
v.    Hnmphreys,   102   111.  A.   194. 

Iowa. — Poster  v.  Hlnson,  76  Iowa 
714,    39  NW  682. 

Kan.— Clouston  v.  Oray,  48  Kan. 
31.  28  F  983;  Wllklns  V.  Moore,  20 
Kan.  S38;  Swenaon  v.  Aultman,  14 
Kan.  273;  Campbell  v.  Banks,  .  13 
Kan.  62. 

Ky. — Madlsonvllle,  etc..  R.  Co.  v. 
Owen,  147  Ky.  1,  143  BW  421;  Beck- 
wlch  Organ  Co.  v.  Malone,  106  SW 
809,  32  KyL.  S96:  Nicola  Bros.  Co.  v. 
Hurst.  99  SW  917,  30  KyL  851;  Louis- 
ville, etc.,  R.  Co.  v.  Blahop,  89  SW 
221.  28  KyL  321. 

Minn. — Mackubin  v.  Clarkson,  5 
Minn.   247. 

Mo. — Langener  v.  Phelps,  74  Mo. 
189. 

N.  T. — ^Freeland  v.  Howell,  Antb. 
N.   P.   272. 

Pa. — Harbner  v.  Wynn,  1  Pa.  Co. 
538. 

S.  C. — Bone  ▼.  HlUen,  8  S.  C.  L.  197. 

Tex. — Hensley  v.  Lytle,  6  Tex.  497, 
56  AmD  741:  Gulf,  etc.,  R.  Co.  v. 
Robinson,  (Civ.  A.)  79  SW  827;  In- 
ternational, etc.,  Co.  ▼.  PIsher,  (Civ. 
A.)_28   SW  398. 

w.  Va. — Dlmmey  t.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  32,  56  AmR  292. 

Wis. — ^HIU  v.  Fond  du  Lac,  66  Wis. 
242,    14   NW   26. 

TmuiMm  to  attandi 
After    being    subpcenaed    see    Infra 

I  84. 
As  excusing  failure  to  take  deposi- 
tion see  Infra  I  87. 

Se.  Hlrsch  V.  Ferris,  1  Colo.  402; 
Miller  ▼.  Hickman,  17  Del.  263,  40  A 
192.  N 

90.  Allen  v.  Downing,  3  111.  464. 

91.  Payne  v.  Kansas  City  First 
I^at.  Bank.  16  Kan.  147. 

9a.  Dawson  v.  Coaton,  18  Colo. 
493,  33   P  189   [foil  Abby  v.  Dexter, 
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18  Colo.  A.  498.  72  P  892]:  Holzhauer 
v.  Sheeny,  127  Ky.  28,  104  SW  1034, 
31  KyL  1238. 

[aj  Tha  ml*  lum  baan  appUadi 
(1)  In  the  case  of  a  witness  resident 
In  a  county  other  than  that  of  trial 
(Dawson  v.  Coston,  18  Colo.  493,  33 
P  189  rfoll  Abbv  v.  Dexter,  18  Colo. 
A.  498.  72  P  892]).  and  (2)  In  the 
case  of  physicians  exempted  by  stat- 
ute from  compulsory  attendance  as 
witnesses,  unless  expressly  ordered 
by  the  court  (Holzhauer  v.  Sheeny, 
127  Ky.  28,  104  SW  1034,  31  KyL 
1238). 

93.  Indiana  Union  Traction  Co.  v. 
Key^s,  177  Ind.   699.   98  NE  633. 

94.  XT.  S. — St  Louis  Stave,  etc., 
Co.  V.  U.  S.,  177  Fed.  178,  100  CXJA 
640. 

Ark. — Taylor  v.  Oumpert,  96  Ark. 
354.  131  SW  968. 

Ga.— Jones  v.  Rome  Grocery  Co., 
99  Ga.   103,  24  SB  969. 

111. — Eames  v.  Hennessy,  22  111. 
628;  Llchllter  v.  Russell.  89  111.  A.  62. 

Ind. — Osbom  v.  Storms,  66  Ind. 
321:  Dickey  v.  Morgan,  8  BAckf.  533. 

Ky. — Louisville  R.  Co.  v.  Bryant, 
142  Ky.  159.  134  SW  182:  Campbell 
v.  Dreher,   110   SW  853,   33  KyL  444. 

La. — Cole  v.  La  Chambre,  31  La. 
Ann.   41. 

Minn. — ^West  v.  Hennessey,  63 
Minn.  378,  66  NW  639.  „ 

Miss. — Gibson  v.  State,  69  Miss. 
341. 

Mo. — Scbults  v.  Moon,  33  Mo.  A. 
329 

Porto  Rico. — Horton  v.  Robert,  11 
Porto  Rico  168. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Johnson,  16  Lea  677;  Rexford  v. 
Pulley,  4  Bast.  364. 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Snyder, 
18  SW  659;  Green  v.  Dunman,  85  Tex. 
176;  Parker  v.  Campbell,  21  Tex.  783; 
Hall  V.  York.  16  Tex.  18;  Williams 
v.  Edwards.  15  Tex.  41;  San  Antonio, 
etc.,  R.  Co.  V.  Bowles.  (CIv.  A.)  30 
SW  89  [aff  88  Tex.  634,  32  SW  880 
(aff  188  U.  S.  708,  18  SCt  948,  42 
L.  ed.  1213)1;  Campbell  v.  McCoy,  3 
Tex.  Civ.  A.  298,  23  SW  34. 

95.  Llchllter  v.  Russell,  89  111.  A. 
62;  (Jhurch  of  Jesus  Christ  of  Latter- 
Day  Saints  v.  Watson,  80  Utah  126, 
88  P  781. 

99.  Brown  V.  Abilene  Nat.  Bank, 
70  Tex.  760,  8  SW  699;  Pulliam  v. 
Webb,    26    Tex.    95. 

97.  Parker  v.  Leman,  16  Tex.  116. 

98.  Louisville  R.  Co.  v.  Vessels, 
169  Ky.  664,  167  SW  924;  Campbell 
v.  Dreher,  110  SW  363.  33  KyL  444; 
Chandler  v.  Bush,  68  SW  749,  22  KyL 
993;  Galveston,  etc.,   R.  Co.  v.  Qull- 


hot,  (Tex.  Civ.  A.)  128  SW  200;  Gulf, 
etc.,  R.  Co,  v.  Mitchell,  18  Tex.  Civ. 
A.  380,  46  SW  819;  San  Antonio,  etc., 
R.  Co.  v.  Bowles,  (Civ.  A.)  30  SW  89 
[alT  88  Tex.  634,  32  SW  880  (aff  168 
U.  S.  706,  18  SCt  943.  42  L.  ed.  1213)]. 
fa]  Witnaaa  living  at  pfauia  of 
trTsI  (1 )  Issuing  a  summons  the 
day  before  the  trial  for  a  witness 
who  lived  at  the  place  of  trial,  and 
was  there  when  the  action  was  com- 
menced two  months  before,  was 
sufficient  diligence  to  entitle  the 
partv  to  a  continuance  for  absence 
of  the  witness.  Galveston,  etc.,  R. 
Co.  V.  Qullhot,  (Tex.  Civ.  A.)  123  SW 
200.  (2)  So  a  party -who  on  tha  day 
following  the  filing  of  the  answer 
issued  a  subpcena  for  a  witness  re- 
siding within  four  blocks  of  the 
courthouse,  which  subpcena  was  re- 
turned "Not  served"  (witness  hav- 
ing been  in  town),  has  exercised 
S roper  diligence;  and  at  the  trial  Ave 
avs  thereafter  it  was  held  error  to 
refuse  a  continuance  for  absence  of 
said  witness.  Glulf,  etc.,  R.  Co.  v, 
Mitchell,  18  Tex.  Civ.  A.  880,  45  SW 
819. 

[b]  Wltnaaa  laavlng  oonaty  cs 
jnrlsdlotlon  of  conrt^— (l)  Where  it 
appeared  that  the  suit  was  com- 
menced four  months  before  the  trial; 
that  the  subpoena  for  one  witness 
was.  not  Issued  until  five  days  before 
the  trial,  while  he  had  left  the 
county  in  the  previous  month;  and 
that  the  subpoena  for  the  other  wit- 
ness was  not  issued  until  one  day 
before  the  trial,  when  It  was  learned 
that  he  had  "recently"  left  the 
county.  It  was  held  that  the  appli- 
cation was  properly  overruled.  San 
Antonio,  etc.,  R.  Co.  v.  Bowles,  (Civ. 
A)  30  SW  89  [aff  88  Tex.  684,  32 
SW  880  (aff  188  U.  S.  706,  18  SCt 
943,  42  L.  ed.  1213)].  (2)  Also, 
where  the  witness  In  question  was 
within  the  jurisdiction  of  the  court 
during  a  period  of  more  than  ninety 
days  intervening  between  the  mak- 
ing up  of  the  Issues  and  the  calling 
of  the  case  for  trial,  with  the  excep- 
tion of  two  weeks  prior  to  the  day 
of  trial,  and  could  have  been  sub- 
poenaed and  his  attendance  pro- 
cured, the  fact  that  the  moving  party 
did  not,  know  that  the  witness  was 
goiftg  to  leave  Is  not  a  sufficient 
ground  for  granting  the  continuance, 
where  no  excuse  is  offered  for  lack 
of  diligence  in  falling  to  issue  a  sub- 
poena when  It  could  have  been  served. 
Campbell  v.  Dreher,  110  SW  353,  3S 
KyL  444. 

[c]  Wltnaaa  not  at  laat  known 
adaxaaa<^Where    a    subpoena    for    a 
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isBuanoe  or  service,  or  delivery  to  the  officer  for 
service,  of  a  subpoena  until  the  day  of  trial,**  the 
day  before  trial,*  two  days  before  trial,*  three  days 
before  trial,*  four  days  before  trial,*  five  days  be- 
fore trial,*  or  even  twelve  days  before  trial.*  On 
the  other  hand,  aufiSoient  diligence  is  shown  where 
it  appears  that  a  subpcena  was  issued  for  the  wit> 
nesa  as  soon  ae  practicable  after  learning  of  his 
testimony.' 

A  statute  or  rule  of  court  requiring  a  witness  to 
be  served  with  a  subpcena  a  certain  number  of  days 
prior  to  the  trial  must  be  complied  with  in  ordiOT 
to  constitute  due  diligence.* 

[i  83]  Kg.  Tender  of  Fees.  The  witness  should 
ia  all  cases  be  tendered  his  legal  fees  and  expen- 
ses of  travel  when  the  subpcena  is  served,  and  a 
failure  so  to  do  will  usually  defeat  an  application 
for  a  continuance  based  on  his  abeence,*  unless  such 
pajnnent  has  been  waived  by  th^  witness,"  or  the 
party  has  been  advised  by  his  attorney  that  it  was 

material  witness,  together  with  his 
last  known  address,  was  delivered  to 
the  sheriff  more  than  five  days  be- 
fore the  trial,  and  his  absence  was 
not  learned  until  the  return  of  the 
subpoeiia,  when  it  was  too  late  to 
take  his  deposition,  there  was  no 
lack  of  diligence,  tiouisvllle  R.  Co. 
V.  Vessels,  159  Ky.  664,  167  SW  924. 
[d]  Witness  llvlitc  In  anotHsr 
eoiunr'— A  motion  by  plaintiff  for 
continuance  on  account  of  the  ab- 
sence of  witnesses  residing  in  an- 
other county,  for  whose  oral  exam- 
inatlcfti  an  order  had  been  made  only 


about  ten  days  prior  to  that  time, 
should  lie  sustained,  plaintiff  havlns 
at  once,  on  the  making  of  the  order, 
sent  it  to  the  sheriff  of  the  county 
in  which  the  witnesses  resided  for 
service  on  them.  Chandler  v.  Bush, 
B9  SW  T4»,  22  KyL  »9S. 

89.  Ind. — Leary  v.  Nave,  66  Ind. 
220. 

Uiss. — Olbeon  v.  State,  69  Miss. 
341. 

Mo. — Schults  V.  Moon,  St  Mo.  A. 
229. 

Pa. — Knight  v.  Parry,  1  Ashm.  221. 

Tex. — Ley  v.  Hahn,  26  Tex.  Civ,  A. 
20S,    81    SW    8S4. 

Utah. — I,atter-Day  Saints  Church 
T.  Watson,  30  Utah  126,  82  P  731. 

[a]  ■arvic*  'bvfore  Mai  day, — 
Where  one  has  negligently  omitted 
to  take  out  a  subpoena  for  a  witness 
in  time  for  service  before  the  regru- 
lar  trial  day,  application  for  oon- 
tlnuance  to  obtgiln,  the  testimony 
should  be  refused.  Gibson  v.  State, 
59  Hiss..  241. 

1.  Taylor  v.  Gumpert,  96  Ark. 
354.  121  SW  968;  OSbom  v.  Storms, 
65  Ind.  321;  Evans  v.  Pond,  30  Mo. 
235;  Hall  v.  York,  16  Tex.  18;  San 
Antonio,  etc.,  R.  Co.  v.  Bowles,  (Tex. 
Civ.  A.)  30  SW  89  laff  88  Tex.  634, 
32  SW  880  (aff  168  U.  S.  706  mem. 
18  set  943  mem,  42  L.  ed.  1213 
mem)].  And  see  supra  this  section 
note  98   [a]. 

a.  Cole  V.  La  Chambre,  31  La. 
Ann.  41;  Evans  v.  Pond,  80  Mo.  236; 
Parker  v.  Campbell.  21  Tex.  762. 

3.  Parker  v.   Leman,   10  Tex.  116. 

4.  Jacks   v.    Buell,    47    Cal.    162. 

5.  Rexford  v.  Pulley,  4  Baxt. 
(Tenn.)  364;  San  Antonio,  etc.,  R. 
Co.  v.  Bowles,  (Civ.  A.)  30  SW  89 
raff  80  Tex.  634,  32  SW  880  (aff  168 
tr.  S.  706  mem,  18  SCt  943  mem,  42 
L.  ed.  1213  mem)].  And  see  supra 
this  section  note  98  ta]. 

6.  Hicks  v.  Porter,  88  Tex.  Cav. 
A.   384,   86   SW  437.    . 

7.  Reid  v.  Farmers'  etc..  Ware- 
house, 44  SW  124.  19  KyL  1939. 

8.  Brown  v.  Forsyth,  10  Bob. 
(La.)  116.  See  also  statutory  pro- 
visions; and  cases  infra  this  note. 

[a]  In  Osocgla  it  is  not  an  abuse 
of  discretion  to  refuse  a  postpone- 
ment because  of  the  absence  of  a 
witness     served     with     a     subpcena 


duces  tecum,  where  such  witness,  a 
resident  of  the  county.  Is  not  served 
ten  days  prior  to  the  trial,  as  re- 
quired by  Civ.  Code  (1896)  ^  525B. 
Frost  V.  Pennlngrton,  .6  Ga.  A.  298,  66 
SB  41. 

[b]  Za  PsnnaylVMda  rule  90  obvi- 
ously was  framed  to  meet  the  case 
of  a  witness  who  resides  in,  and 
who  is  actually  within,  the  county 
within  five  days  of  the  day  of  trial, 
but  who  la  absent  from  it  on  that 
day.  It  prescribes  a  rule  of  diligence 
as  to  the  seeurch  for  those  witnesses, 
that  Is,  the  search  must  commence, 
subpoena  in  band,  at  least  five  days 
before  the  trial,  in  order  to  make  out 
a  right  to  a  continuance  on  the 
ground  of  their  absence  on  that  day. 
It  has  no  application  to  the  case  of 
a  witness  who  is  within  the  county 
on  the  day  of  trial.  If  due  diligence 
has  not  been  used  to  subpoena  him 
the  case  must  go  on  without  him; 
if,  notwithstanding  such  diligence, 
there  has  been  a  failure  to  reach 
bim,  the  court  will  hold  the  case  un- 
til further  efforts  can  be  made.  Th^ 
rule  does  not  apply  to  a  witness  con- 
fined to  his  residence  by  elcknesa,  be- 
cause it  expresslv  declares  that  there 
shall  be  no  continuance  if  he  can  be 
found  at  bis  residence.  If  the  rule 
applied  to  such  witness.  It  would 
lie  necessary  not  only  to  take  out 
and  serve  a  subpoena  on  him,  but  to 
take  It  out  at  least  Ave  days  before 
the  day  for  the  trial.  Smith  v.  Cun- 
ningham, 9  Phila.  96. 

9.  U.  S. — ^Texas,  etc,  R.  Co.  v. 
Nelson,  60  Fed.  814.  1  CCA  688  [app 
dlsm  149  U,  S.  788  mem,  13  S(H  1068 
mem,   37   L.   ed.   968  mem]. 

Iowa. — ^Kimball  v.  Bryan,  66  Iowa 
632,  10  NW  218. 

Ky. — ^Thurman  v.  Virgin,  18  B. 
Mon.  786. 

N.  J.— Ogden  V.  aibbona.  6  N.  J. 
L.   612. 

Tex. — Texas,  etc.,  R.  Co.  v.  Hall, 
83  Tex.  676,  19  SW  121;  Texas 
Transp.  Co.  v.  Hyatt,  54  Tex.  213: 
Bryce  v.  Jones,  38  Tex.  206;  Hill 
County  Cotton  Oil  Co.  v.  Gathlngs, 
(Civ.  A)  154  SW664;  Hicks  v.  Por- 
ter, 38  Tex.  Civ.  A.  334,  86  SW  437: 
East  Texas  Land,  etc.,  Co.  v.  Texas 
Lumber  Co..  21  Tex.  Civ.  A.  411,  52 
SW  646;  Doll  v.  Mundlne,  7  Tex.  Civ. 
A  96,  26  SW  87.  Compare  Dilling- 
ham V.  Ellis,  86  Tex.  447,  25  SW 
618  (holding  It  error  to  refuse  a  con- 
tinuance for  the  absence  of  a  wit- 
ness because  his  fees  had  not  been 
tendered  him,  where  his  absence  was 
caused  by  sickness  and  not  from  un- 
willingness to  attend). 

"Can  we,  under  the  words  of  this 
section,  consider  a  witness  lawfully 
subpoenaed  for  the  nurpose  of  pun- 
ishment for  non-attendance  unless 
the  fee  be  paid  or  tendered?  Clearly 
not.  And  can  we  say  that  the  proc- 
ess   bas    not    been    legally    served 


not  his  duty  so  to  do;"  and  especially  is  this  the 
case  where  more  than  one  application  has  been 
made.'*  In  Texas  it  has  been  held  in  several  cases 
that,  on  a  first  application  for  a  continuance  on  the 
ground  of  absent  witziesses,  it  is  not  necessary  that 
their  fees  shall  have  been  paid  or  tendered  them.** 
[f  84]  hh.  Failure  of  Summoned  Witness  to  At- 
taiid;  Attachment.  A  party  is  entitled  to  a  con- 
tinuance where  a  witness  has  failed  to  attend  after 
being  duly  subpoenaed;**  but  in  such  case  the  appli- 
cant must  have  exercised  reasonable 'diligence  and 
have  acted  in  good  faith."  In  a  number  of  cases 
it  is  held  that,  if  a  witness  fails  to  attend  in 
obedience  to  a  subpoena,  an  attachment  should  be 
obtained  as  soon  as  his  absence  is  discovered,  or 
would  have  been  discovered  by  proper  diligence.** 
But  under  some  circumstances,  as  where  the  wit- 
ness promised  to  attend  in  obedience  to  a  subpoena 
served  on  him,  it  may  be  improper  for  the  court 
to  refuse  a  continuance  on  the  ground  that  the  ap- 

when  we  are  about  to  punish  the 
witness,  and  yet  that  it  bas  been  le- 
gally served  when  we  are  inquiring 
into  the  default  of  the  party  and  de- 
termining whether  he  has  used  due 
diligence?  that  1%  is  legal  for  one 
purpose  and  not  for  another?  This 
would  seem  an  unOt  state  of  things." 
Ogden  v.  Gibbons,  5  N.  J.  L.  518.  633. 
[a]  Th*  tsnOsr  of  an  insnfflclmt 
amount  of  witness  fees  has,  so  far 
as  the  right  to  a  continuance  is  con- 
cerned, the  same  effect  as  a  failure 
to  make  any  tender.  Kimball  v. 
Bryan,  6*  Iowa  632,  10  NW  218. 

10.  Thurman  v.  Virgin,  18  B.  Hon. 
(Ky.)    785. 

11.  Schamberg  y.  I/esIie,  41  SW 
265,    19    KyL   699. 

la.  Ogden  v.  Gibbons,  6  N.  J.  L. 
518;  East  Texas  Land,  etc.,  Co.  v. 
Texas  Lumber  Co.,  21  Tex.  Civ.  A. 
411,    52    SW   645. 

13.  Blum  V.  Bassett.-67  Tex.  194. 
3  SW  S3;  Texas  Transp.  Co.  v.  Hyatt. 
64  Tex.   213;   Houston,  etc.,  R.  Co.   v. 


Wheeler,    l    Tex.   A.    Civ.   Cas.   t    170. 

1*.  Waldrup  v.  Maxwell,  84  Oa. 
113,  10  SB  597;  Fry  v.  Shehee,  66  Oa. 
208;  Pennington  v.  Scott,  2  Dall. 
(Fa.)   94.  1  L.  ed.  304. 

[a]  Vlraa  In  one  case  a  (»use 
marked  for  trial  was  postponed 
where  defendant,  as  soon  as  he  had 
notice  of  trial,  took  out  a  subpcena 
for  a  witness  at  a  great  distance, 
and  neither  the  witness  nor  the  per- 
son employed  to  serve  the  subpcena 
attended.  Pennington  v.,  Scott,  2 
Dall.   (Pa.)  94,  1  L.  ed.  294. 

16.  Wilson  V.  Burr,  97  Ga.  26S> 
22  SE  991;  Blast  Tennessee,  etc.,  R. 
Co.  V.  Fleetwood,  90  Oa.  23,  16  SE 
778:  Taylor  v.  Peck,  21  Gratt.  (62 
Va.)  11. 

[a]  VotUloatioa  of  wltneasMi.^ 
Under  a  rule  of  court  requiring  every 
party  to  notify  his  witnesses  of  the 
day  on  which  his.  case  la  set  for 
trial,  it  was  held  that  a  party  was 
not  entitled  to  a  continuance  as  of 
right  for  the  absence  of  a  material 
witness,  who,  although  previously 
subpoenaed,  was  not  notified  on  what 
day  the  case  would  be  trleCL  Wil- 
son v.  Burr,  97  Ga.  256,  22  SE  991. 

[b1  Pzodnotion  of  papsn  tn  Itoa 
of  stt«ndanc«<— Defendant  in  unlaw- 
ful detainer  subpoenaed  platntltE,  but 
p^mlsed  her  that  she  need  not  at- 
tend if  she  would  produce  the  lease 
between  them  at  the  trial.  She  was 
not  present  at  the  trial,  and  her  at- 
torneys on  being  asked  about  the 
lease,  admitted  having  it,  but  denied 
its  admissibility  as  evidence.  It  was 
held  that  defendant  was  entitled  to 
a  continuance.  Taylor  v.  Peck,  21 
Gratt.   (62  Va.)  11. 

16.  U.  8. — ^Woods  V.  Tonng,  30  F. 
Cas.  No.  17.994,  1  Cranch  C  C.  846 
[aff  4  Cranch  287.  2  L.  ed.  607]. 

III.— Shook  V.  Thomas,  21  111.  87. 


For  latsr  oases,  dtvelopinents  and  tHutofa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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plieant  therafor  did  not  earlier  cause  an  attach- 
ment to  issne.^'  An  attachment  in  itself  is  no 
ground  for  a  continuance,'^  at  least  where  no  rea- 
son appears  why  it  should  not  be  returnable  forth- 
with" 

[i  85]  (c)  Witness  Absent  after  Attending 
Cmut.  The  presence  of  a  witness  in  court  at  the 
time  of  the  trial  is  evidence  of  a  party's  diligence, 
in  procuring  hie  attendance,"  and  where  such  wit- 
ness absents  himself  during  the  trial  without  the 
procurement  of  the  party  the  latter  ds  entitled  to  a 
continuance,*'  unless  he  was  negligent  in  not  sooner 
discovering  such  witness'  absence,"  or  in  making 
no  effort  to  detain  him.** 

Necessity  of  snbpcena.  It  has  been  held  by  some 
courts  that  the  right  to  a  continuance  exists  where 
a  witness  absents  himself  after  having  been  in 
court,  although  the  original  presence  ■  of  the  wit- 
ness was  not  effected  by  subpoena.^    Other  courts 


Ind. — RodKera  v.  McLectry,  5  Ind. 
236. 

Tex. — Rowland  v.  Wrigrht,  64  Tex. 
261:  Ft.  Worth  City  Nat.  Bank  v. 
Stout,  61  Tex.  667;  Bryce  v.  Jones, 
38  Tex.  205:  Hensley  v.  Lytle,  5  Tex. 
497.  55  Amb  741. 

W.  Va. — Davis  v.  Walker,  7  W.  Va. 
447. 

17.  Owensboro  City  R.  Co.  v.  Allen, 
108   SW   367,   32   Kyi   1363. 

18.  Bngllsh  V.  Mullanphy,  1  Mo. 
780. 

19.  Bnglish  V.  Mullanphy,  1  Mo. 
780. 

90.  Searls  v.  Munson,  17  111.  568; 
Bentle  v.  Oerke  Brewing  Co.,  14  KyL 
766. 

ai.  ni. — Searls  v.  Munson,  17  III. 
658. 

Ky. — Bentle  v.  Gerke  Brewing  Co., 
14    KyL  766.  , 

La. — Leckle  v.  Craln,  12  La.  432. 

Miss. — Bedford  v.  Uartrell,  86  S 
529. 

Mo. — Blaslend-Parcels-Jordon  Shoe 
Co.  v.  Hicks,  70  Mo.  A.  801;  Jordon 
Shoe  Co.  v.  Hills,  70  Mo.  A.  801. 

N.  T. — Schwarsschlld  v.  New  York 
City  R.  Co.,  90  NTS  874. 

Tex. — Burlington  F.  Ins.  Co.  v. 
Coftman.  13  Tex.  Civ.  A.  489,  85  SW 
406;  Dllllnsham  v.  Chapman,  (Civ. 
A.)  30  SW  677;  Bailey  v.  State.  26 
Tex.  A.  841,  »  SW  758.  Compare  Quif 
etc.,  R.  Co.  V.  Wheat.  68  Tex.  183, 
3  SW  465  (holding  the  contrary  in  a 
case  where  the  witness  went  to  his 
home  In  another  county  and  no  steps 
for  taking  his  deposition  had  previ- 
oqsly  been  taken). 

tal  WtteeM  not  la  ooaOttloB  to 
Isaliri  The  absence  from  the  court- 
house of  a  witness  who  is  in  town, 
but  not  in  a  situation  to  testify 
when  called,  is  sufBclent  ground  to 
postpone  the  trial  until  the  next  day, 
witliout  any  further  showing.  Leckle 
V.  Grain,   12   La.   432. 

as.  Crawford  v.  Lozano,  (Tex.  Civ. 
A.)    48   SW  638. 

33.  Moffltt  V.  Chicago  Chronicle 
Co.,    107   Iowa  407,   78    NW   46. 

24.  Searls  v.  Munson,  17  III.  668; 
Bentle  v.  Oerke  Brewing  Co.,  14  KyL 
766. 

36.  lAngener  v.  Phelps,  74  Mo. 
189. 

38.  Blount  v.  Beall,  »6  Oa.  188, 
22  SB  52;  Sheppar^  v.  Lark,  18  S. 
C.  L.   676. 

37.  XT.  S. — King  of  Spain  v.  Oliver, 
14  F.  Cas.  No.  7,812,  Pet.  C.  C.  217, 
Compare  Symes  v.  Irvine,  2  Dall. 
(Pa.)  383.  1  L.  ed.  425,  23  F.  Cas. 
No.  13,714  (where  the  court  said: 
"It  Is  not  a  sufflclent  reason  for 
forcing  this  cause  to  a  trial,  in  the 
absence  of  a  material  witness,  that 
the  Act  of  (Ton^ess  authorised  his 
deposition  to  be  taken.  Courts  of 
Justice  have  always  been  desirous  to 
obtain  viva  voce  testimony,  where 
it  was  practicable.  .  .  .  The  testi- 
mony may  be  of  such  a  nature,  as 
not  to  admit  of  all  its  force  being 
reduced    to    the   form    of   a   deposi- 


tion"). 

Cal. — Beckman  v.  Waters,  161  C!al. 
681.    119   P   922. 

Cfolo. — ^Ward  v.  Atkinson,  22  Colo. 
A.  134,  123  P  120;  Banker  Mln.,  etc., 
Co.  V.  Allen,  20  Colo.  A.  351,  78  P 
1070. 

Del. — Cromwell  v.  Qranfield,  28 
Del.  333,  76  A  608. 

Ga. — McLaws  V.  Moore,  88  Oa.  177, 

9  SB  616. 
111.— Wilson    V.    King,    83    III.    232; 

Coffey.  V.  Fosselman,  72  111.  69:  Mar- 
ble V.  Bon-hotel,  35  III.  240:  (iole  v. 
Choteau,  18  III.  439. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Stephen- 
son, 131  Ind.  203,  30  NE  1082;  Louis- 
ville, etc.,  R.  Co.  V.  Klous,  82  Ind. 
357. 

Iowa. — Davis  v.  Ritchey,  168  Iowa 
388,  139  NW  887;  Arftall  v.  Pugh.  56 
Iowa  308,  9  NW  226:  Peck  v.  Parchen, 
62  Iowa  46,  2  NW  697;  Boone  v. 
Mitchell,    33   Iowa  45. 

Kan. — Clark  v.  Dekker,  43  Kan.  69*, 
23  P  966;  Payne  v.  Kansas  City  First 
Nat.  Bank.  .16  Kan.  147;  Campbell  v. 
Blank^,  13  Kan.  62;  (HirlBtlan 
Churches  Educational  Assoc,  v. 
Hitchcock.   4  Kan.   86. 

Ky.— Whltaker  v.  First  Nat.  Bank, 
163  Ky.  623,  174  SW  47;  Madisonvllle, 
etc.,  R.  Co.  V.  Owen,  l47  Ky.  1,  143 
SW  421;  McOoodwin  Banking  C^'s.  v. 
Oooch,  146  Ky.  650.  142  SW  1062. 

La. — Lex  v.  Southern  Express  Co., 
23  La.  Ann.  69;  Jeter  v.  Heard,  18 
La.  Ann.  3. 

Miss. — ^Worsham  v.°  McLeod,  11  S 
107. 

Mo.— Smith  V.  Smith,  132  Mo.  681, 
34  SW  471;  Valle  v.  Picton,  91  Mo. 
207,  3  SW  860;  Pier  v.  Heinrlchoffen, 
52  Mo.  333;  Globe  Mut.  Ins.  Co.  v. 
Carson,  31  Mo.  218;  Gibson  v.  Pioneer 
L.  Ins.  Co..  181  Mo.  A.  .302,  168  SW 
818;   Harris  v.   Powell,  66  Mo.  A.  24. 

Nebr. — Keens  v.  Robertson,  46 
N4#r.  837,  66  I'TW  897;  Kansas  City, 
etc.,  R.  Co.  V.  Conlee,  48  Nebr.  121, 
61  NW  111;  Peavey  v.  Hovey,  16 
Nebr.  416.  20  NW  272. 

N.  T. — Hays  v.  Berryman,  19  N.  T. 
Super.  679;  McKay  v.  Marine  Ins. 
Co..  2  Cal.  384. 

Or. — Cole  V.  Willow  .River  Co.,  80 
Or.  594.  117  P  669,  118  P  176,  1030; 
Savage  v.   Savage,   10  Or.   331. 

Pa. — Clark  v.  C!ochran,  1  Miles  282; 
Smith  v.  Cunningham,  9  Phlla.  96,  30 
Legint  12;  Koecker  v.  Koecker,  7 
Phlla.  364. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Long, 
97  Tex.  69,  75  SW  488;  Bast  Line, 
etc..    R.    Co.    V.    Scott,    71    Tex.    708, 

10  SW  298,  10  AmSR  804;  Read  v. 
Allen.  63  Tex.  154;  Southern  Cotton 
Press,  etc.,  Co.  v.  Bradley,  62  Tex. 
587;  McMahan  v.  Busby,  29  Tex.  191; 
Green  v.  Crow,  17  Tex.  180;  Pease  v. 
State,  (Civ.  A.)  165  SW  657;  San 
Antonio,  etc.,  R.  Co.  v.  Wells,  (Civ. 
A.)  148  SW  646;  Dlgnowlty  v.  Sulli- 
van, 49  Tex.  Civ.  A.  582,  109  SW 
428;  St.  Louis,  etc.,  R.  Co.  v.  Skaggs. 
32  Tex.  Civ.  A.  868,  74  SW  783;  Ft. 
Worth,   etc.,   R.   Co.    v.   Kennedy,    12 


hold  that  no  right  to  a  continuance  exists  under 
such  circumstances,*'  while  still  other  courts  hold 
that  under  such  circumstances  it  is  discretionary 
.with  the  court  whether  a  continuance  should  be 
granted.** 

[i  86]  (d)  Taklnc  Depoeitiona— aa.  In  Oeneral. 
Where  a  party  cannot  produce  his  witnesses  in 
court  and  yet  desires  to  rely  on  their  evidence,  it 
is  his  duty,  in  the  exercise  of  reasonable  diligence, 
to  secure  their  depositions,  or  it  must  be  shown  to 
the  satisfaction  of  the  court  that  the  employment 
of  such  means  would  have  been  ineffectual.*'  Hav- 
ing the  right  so  to  do,  the  party  cannot  n^lect  to 
procure  his  evidence  in  that  mode,  and  rely  on  his 
attending  as  a  witness  under  a  subpoena,  without 
some  good  reason  for  so  doing."  It  ia  only  in  ex- 
treme cases,  where  there  has  been  no  negligence  or 
,  laches  on  the  part  of  the  applicant,**  or  where  seri- 
ous injustice  would  result,  that  the  court  will  over- 

Tex.  Civ.  A.  664,  85  SW  836;  Mer- 
chant V.  Bowyer,  8  Tex.  Civ.  A.  867, 
22  SW  768. 

Va. — ^Deans  v.  Scriba,  2  Call  « 
Va.)  416. 

W.  Va. — Mate  Creek  Coal  Co.  v. 
Todd,   86  W.  Va.  671,  66  SE  1066. 

Eng. — Steuart  v.  (Gladstone,  7  Ch. 
D.  894;  Wright  v.  McGuffle,  4  C.  B. 
N.  S.  441,  93  ECL  441,  140  Reprint 
1166;  Worsley  v.  Blsset,  3  Dougl.  68, 
26  ECL  49,  99  Reprint  687;  Ward  v. 
Wilkinson,  2  F.  &  F.  173. 

[a]  boat  leaae<— Where  plalntlfT 
failed  to  take  the  deposition  of  a 
witness  residing  in  another  county 
as  to  the  execution  of  a  lost  lease, 
on  which  his  case  depended,  relying 
on  the  presence  of  the  witness,  it 
was  held  that  he  was  not  entitled  to 
a  continuance  on  the  ground  of  sur- 
prise, because  he  was  not  allowed 
to  show  the  contents  of  the  lease. 
Read  v.  Allen,  63  Tex.  154. 

Cb]  Abaenoe  of  a  female  witness 
Is  no  cause  for  continuance,  when  no 
diligence  has  been  used  to  procure 
her  evidence  by  deposition.  Dlg- 
nowlty V.  Sullivan,  49  Tex.  Civ.  A. . 
582,  109  SW  428. 

[c]  Delay  to  await  possible  lUlnr 
of  new  pleading. — Where  a  case 
stood  for  trial  at  the  Nvvember 
term,  and  In  the  August  previous 
defendants  notified  plaintiffs'  coun- 
sel that  they  would  not  go  to  a  for- 
eign state  to  taike  depositions,  but 
demanded  the  taking  of  depositions 
on  Interrogatories,  plaintiffs  who 
failed  to  take  depositions  were  not 
entitled  to  a  continuance  at  the  No- 
vember term  merely  because  defend- 
ants mentioned  that  they  might  flle 
an  amended  reply,  fbr  plaintiffs  did 
not  exercise  diligence  In  taking  dep- 
osltlonA  on  interrogatories,  Mc- 
Goodwin  Banking  Co.  v.  Gooch,  146 
Ky.   660,   142   SW  1062. 

[d1  m  Tszaa  an  application  for 
continuance  which  falls  to  show  that 
any  attempt  was  made  to  take  the 
deposition  of  the  absent  witness  is 
not  a  statutory  application,  although 
It  contains  a  satisfactory  excuse  for 
not  making  such  attempt;  and,  not 
being  such  an  application,  It  la  ad- 
dressed to  the  sound  discretion  of 
the  court.  Gulf,  etc.,  R.  Co.  v.  Row- 
land,   (Civ.  A.)    35   SW  31. 

38.  Marble  v.  Bonhotel,  36  HI.  240; 
Trinity,  etc.,  R.  Co.  v.  McCune,  (Tex. 
Civ.  A.)  154  SW  287;  Texas,  etc.,  R. 
Co.  V.  Bancroft,  (Tex.  Civ.  A.)  66 
SW  606. 

39.  Miles  V.  Danforth,  82  HI.  69; 
LoulsvIHe,  etc.,  R.  Co.  v.  Hamed,  66 
SW  25,  23  KyL  1661;  McLane  v. 
Harris,  1  Mo.   700. 

[a]  noods. — Whore  defendant 
gave  notice  of  taking  the  deposition 
of  a  material  witness  and  proceeded 
on  his  journey  to  take  the  testimony, 
and  on  arriving  at  the  Missouri 
river  found  It  so  high  and  full  of 
running  ice  that  It  could  not  be 
crossed  until  too  late  to  reach  the 
place  of  taking  the  deposition  in 
time,   he  has   shown   sufficient   dill- 
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look  the  failure  to  provide  evidence  otherwise  ob- 
tainable through  the  ordinary  channels.'" 

Witness  ill.  Whenever  application  is  made  for 
the  continuance  of  a  caujse,  on  account  of  the  sick- 
ness or  ill  health  of  a  witness,  unless  it  clearly  ap- 
pears that  the  illness  is  too  severe  to  admit  of  the 
taking  of  his  deposition,  it  is  entirely  proper  to 
refuse  a  continuance.** 

Illjiess  in  family  of  witness.  Where  a  witness 
is  absent  on  account  of  sickness  in  his  family,  it 
is  not  an  abuse  of  discretion  to  refuse  a  continu- 
ance where  no  effort  has  been  made  to  take  bis 
deposition." 

Witness  out  of  reach  of  subpoena.  The  law  pro- 
vides for  taking  the  depositions  of  witnesses  who 
live  without  the  reach  of  a  subpoena,  and  a  party 
who  relies  on  bis  ability  to  obtain  the  presence  of 


witnesses  under  such  circumstances,  aod  who  does 
not  avail  himself  of  the  provisions  for  procuring 
their  testimony  according  to  the  law,  is  not  en- 
titled to  a  continuance,  as  a  matter  of  right,  if  he 
fails  to  secure  the  attendance  of  such  witnesses. ''^ 
Where  a  witness  has  remained  within  the  state  a 
sufficient  time  for  his  deposition  to  be  taken,  his 
subsequent  departure  will  constitute  no  ground  of 
relief  at  the  date  of  trial.**  However,  where  a 
witness  temporarily  absent  from  the  state  desires 
and  intends  to  return  for  the  trial  but  is  unavoid- 
ably prevented  from  so  doing,  it  is  not  necessary 
to  take  his  deposition  in  oi^er  to  make  out  the 
due  diligence  required  in  order  to  obtain  a  contin- 
uance." 

[$  87]  bb.  Beliance  on  Promise  to  Attend.    The 
same  rule  of  diligence  obtains  in  regard  to  the  tak- 


.erence  to  entitle  him  to  a  continu- 
ance. McLane  v.  Harris,  1  Mo.  700. 
[b]  WttaeasMi  in  military  servto*. 
^Wnere  an  application  for  a  con- 
tinuance was  made  on  the  ground  of 
the  absence  of  two  witnesses,  both 
of  whom  were,  and  had  been  for 
some  time  prior  to  the  commence- 
ment of  ^  the  suit,  in  the  military 
Service  6t  the  United  States,  and 
both  of  whom  had  all  the  time  been 
absent  from  the  state  with .  their 
regiments,  but,  owing  to  the  dis- 
turbed condition  of  the  country  no 
deposition  was  returned,  It  was  held 
to  show  sufflcient  diligence.  Miles 
V.  Danforth,  32  III.  59, 

30.  Stone  v.  Chicago,  etc.,  R.  Co., 
3  S.  D.  330.  63  NW  189. 

.  [a]  Substltatton  of  attoriMya. — 
Defendant's  affidavit  for  a  continu- 
ance on  the  ground  of  the  absence  of 
nonresident  witnesses  stated  that 
Its  and  I  plalntilTs  attorneys  agreed 
to  take  the  depositions  of  the  wit- 
nesses; that  the  attorney  for  plain- 
tiff was  unable  to  attend  to  the  mat- 
ter at  the  time  a«;reed  on  and  re- 
quested a  postponement;  that  he  sub- 
sequently said  that  he  proposed  to 
withdraw  from  the  case,  and  agreed 
that  no  further  steps  should  be  taken 
until  the  appointment  of  another  at- 
torney; that  no  notice  was  given  de- 
fendant of  the  substitution  of  an- 
other attorney  until  three  days 
before  the  case  ^as  called  for  trial; 
and  that  the  witnesses  or  their  dep- 
ositions could  be  procured  should  a 
continuance  be  granted.  It  was  held 
that  due  diligence  was  shown,  and 
that  defendant  was  entitled  to  a  con- 
tinuance. Stone  V.  Chicago,  etc.,  R. 
Co.,  3  S.  D.  330,  63  NW  189. 

31.  Colo. — Banker  Min.,  etc.,  Co.  v. 
Allen,  20  Colo.  A.  361,  78  P  1070. 

111.— Wilson  V.  King,  83  111.  232; 
Mantonya  v.  Huerter,  36  111.  A.  27. 

Miss. — ^Worsham  v.  McLeod,  11  S 
107. 

Pa. — Smith  V.  Cunningham,  9 
Phila.   96. 

Tex. — Shannon  v.  Marchbanks,  86 
Tex.  Clv.  A.  616,  80  SW  860. 

Wash. — ^Piiget  Sound  Mach.  Depot 
V.  Brown  Alaska  Co.,  42  Wash.  881, 
86  P  «71. 

Compere  Theodore  R.  Troendle 
Coal  Co.  V.  R.  Morgan  Coal,  etc., 
Mln.  Co..  (Ky.)  114  SW  312  (hold- 
ing that,  where  a  material  wit- 
ness had  been  duly  subpcenaed,  but 
was  so  ill,  according  to  the  affidavit 
of  his  physician,  that  he  could  not 
safely  attend  the  trial,  it  was  error 
to  deny  a  continuance  because  of  his 
absence,  although  it  did  not  appear 
that  any  effort  had  been  made  to 
take  his  deposition,  or  that  the  fact 
that  he  would  not  be  able  to  attend 
the  trial  was  not  known  In  time  to 
have  done  so). 

la]  XUnirtnttlons^— (1)  Plaintiff, 
failing  to  take  the  deposition  of  his 
coplaintiff  who  was  in  an  advanced 
stage  of  consumption,  knowing  that 
his  testimony  would  be  wanted  on 
the  trial.  Is  not  entitled  to  a  con- 
tinuance  on  account  of  the  absence 


of  Bueh  coplaintiff.  Worsham  v.  Mc- 
Leod.  (Misa)  11  S  107.  (;!)  So  where 
a  witness  was  afflicted  with  epilepsy, 
with  occasional  intervals  of  relief,  a 
party  was  required  to  show  why  he 
could  not  have  taken  his  deposition 
during  such  Intervals.  Wilson  v. 
King.  83  111.  232. 

[b]  Whare  tlia  IHiims  is  of  a 
oluuraater  to  oonfla*  tli*  party  to  tlw 
lioiu*  merelT,  and  is  known  to  the 
counsel,  due  olligence  should  be  used 
to  have  the  deposition  taken  bv  the 
day  fixed  for  the  trial.  Smith  v. 
Cunningham,  9  Phila.  (Pa.)  96. 

33.  Illinois  Cent.  R.  Co.  v.  Belt, 
93  SW  601.  29  KyL  421;  Trinity,  etc., 
R.  Co.  V.  McCune,  (Tex.  Clv.  A.)  164 
SW   237. 

33.  U.  S. — King  of  Spain  v.  Oliver, 
14  P.  Cas.  No.  7,812.  Pet.  C.  C.  217. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Har- 
ris^OS  Ark.  609,  147  SW  459;  Barries 
V.  Wise,  2  Ark.  33.  . 

Cal. — Llghtner  v.  Menxel,  SB  CaL 
462;  Pierson  v.  Holbrook,  2  Cal.  698. 

Del. — Parrlsh  v.  Gardner,  8  Del. 
496. 

Pla. — Harrell  v.  Durranoe,  9  Fla. 
490. 

(Ja. — Rome  R.  Co.  v.  Barnett,  94 
Oa  446,  20  SE  366;  Boyd  v.  Mc- 
Farlln,  68  Ge.  208;  Butler  v.  Am- 
brose, 61  Ga.  162;  Walker  v.  Floyd, 
30   Oa.    237;    McGlnnes   v.    McGlnnes, 

23  Oa.  613:  Martin  v.  Anderson,  21 
Oa.  301;  Moody  v.  Davis,  10  Ga,  408. 

Ida.— Alvord  v.  U.  S.,  1  Ida.  686. 

111. — Cobb  Chocolate  Co.  v.  Knud- 
son,  207  111.  462.  69  NB  816  [aff  107 
111.  A.  668];  Fisher  v.  Greene.  95  111. 
94;  Walker  v.  .Douglas.  70  111.  446; 
Oass  V.  Howard,  48  III.  223. 

Ind. — Benson  v.  McPadden.  60  Ind. 
431;  Ohio,  etc.,  R.  Co.  v.  Wrape,  4 
Ind.  A.  108.  80  NE  427. 

Iowa. — McGlnnis  v.  McGinnia,  1B9 
Iowa  394,  139  NW  466;  Fort  Dodge 
V.  Minneapolis,  etc:,  R.  Co.,  87  Iowa 
389,  64  NW-243;  Hardin  v.  Iowa  R., 
etc..  Co.,  78  Iowa  726.  43  NW  543.  6 
L.RA  52;  Owens  v.  Hart.  66  Iowa  666. 

24  NW  41;  State  v.  Parrington|»90 
Iowa  673,  67  NW  606:  Argall  v.  Pugh, 
66  Iowa  308,  »  NW  226;  Cole  v. 
Strafford,  12  Iowa  346;  Adams  v. 
Peck,  4  Iowa  661. 

Kan. — Payne  v.  Kansas  City  First 
Nat.  Bank,  16  Kan.  147. 

Ky. — Continental  Casualty  Co.  v. 
Hagerty,  90  SW  661,  28  KyL.  926; 
Louisville,  etc.,  R.  Co.  v.  Bishop,  89 
SW  221.  28  KyL  321. 

La. — Jeter  v.  Heard,  12  La.  Ann.  8. 

Minn. — Holmes  v.  Corbin,  60  Minn. 
209,  82  NW  631. 

Miss. — Christian,  etc.,  Co.  v.  Dantz- 
ler  Lumber  Co..  78  Miss.  74.  28  S 
788;  Maxey   v.   Strong.    53   Miss.    280. 

Mo. — Langener  v.  Phelps,  74  Mo. 
189;  Pier  v.  Helnrichoffen.  52  Mo. 
333;  Hamiltons  v.  Moody,  21  Mo.  79; 
Harris  v.  Powell.  66  Mo.  A.  24. 

Nev. — Yorl  v.  Cohn,  26  Nev.  206,  66 
P  946.  67  P  212. 

Pa. — Clark  v.  Cochran.  1  Miles  282; 
Koecker  v.  Koecker,  7  Phila.  364. 

S.  C. — Deschamps  v.  Atlantic  Coast 
Line  R.  Co..  82  S.  C.  236.   64  SE  144. 


Tenn. — Herrin  v.  Franklin,  1  Term. 
Ch.  A.  95. 

Tex. — Western  TTnlon  Tel.  Co.  v. 
Rosentreter,  '80  Tex.  406,  16  SW  25: 
Missouri  Pac.  R.  Co.  v.  Shuford,  72 
Tex.  166,  10  SW  408;  East  Line,  etc.. 
R.  Co.  V.  Scott,  71  Tex.  703,  10  SW 
298.  10  AmSR  804;  Gulf,  etc_  R.  Co. 
V.  Wheat,  68  Tex.  133,  3  SW  466: 
Galveston,  etc.,  R.  Co.  v.  Gage,  63 
Tex.  668:  Texas,  etc.,  R.  Co.  v.  Har- 
din, 62  Tex.  367;  Hunt  v.  Makemson. 
56  Tex.  9;  Southern  Cotton  Press. 
etc.,  Co.  V.  Bradley,  62  Tex.  587; 
Stinnett  v.  Rice.  36  Tex.  106;  Mc- 
Mahan  v.  Busby,  29  Tex.  191;  Green 
V.  Crow,  17  Tex.  180;  Johnson  v. 
Evans.  16  Tex.  39;  Hipp  v.  Robb.  7 
Tex.  67;  Mutual  L.  Ins.  Assoc,  v. 
Garvin,  (Tex.  Clv.  A.)  141  SW  797: 
Ft.  Worth,  etc.,  R.  Co.  v.  Kennedy, 
12  Tex.  Civ.  A.  664.  86  SW  315:  Mer- 
chant V.  Bowyer,  8  Tex.  Clv.  A.  867. 
22  SW  763. 

Va. — Philadelphia  Fire  Assoc,  v. 
Hoar\»ood,    82   Va.    342,   4  SE  617. 

W.  Va. — Mate  Oeek  Coal  Co.  v. 
Todd.   66  W.  Va.    671.   66  SB  1066. 

Wla — ^Peerless  Mineral  Springs 
Co.  V.  German  American  Ins,.  Co., 
161    Wis.    362.    188   NW    1023. 

[a]      ZUiMaB      of      noamUmt. — 

Where  witnesses  living  out  of  the 
state  are  sick  and  not  able  to  appear 
at  the  trial,  and  no  effort  has  been 
made  to  take  their  depositions,  the 
fact  of  their  sickness  is  no  ground 
for  a  continuance.  Hamilton  v. 
Moody,  21  Mo.  79. 

[b]  Special  maaaencar.— A  con- 
tinuance was  properly  refused  where 
the  party  desiring  the  testimony  of 
a  witness  absent  in  a  distant  parish. 
Instead  of  taking  out  a  commission ' 
to  examine  him  despatched  a  special 
messenger  to  bring  the  witness;  by 
so  doing  he  took  on  himself  the 
risk  of  the  witness  being  in  court 
on  the  trial.  Jeter  v.  Heard.  12  Im. 
Ann.    3. 

34.  U.  S.— King  of  Spain  y.  Oliver. 
14  F.   Cas.   No.   7,812,   Pet.  C.  C.   817, 

Ca.1. — Frank    v.    Brady,    8    Cat.    47. 

Colo. — ^Banker  Min.,  etc.,  Co.  v. 
Allen,  20  Colo.  A.  361,  78  P  1070. 

III. — Chloago  Sign  Printing  Co.  v. 
Wolf,  136  III  A.  366  [rev  on  other 
grounds  283  III.  601.  84  NE  614,  IS 
AnnCas  869]    (trip   to  Europe). 

Iowa. — Boone  v.  Mitchell,  S3  Iowa 
46. 

Ky. —  Beckwith  Organ  Co.  v.  Ma- 
lone,    106    SW    809,    82    KyL    696. 

[a]  Bepartnrs  on  aooonat  of  111 
health. — Where  a  party  makes  no 
effort  to  procure  the  deposition  of 
a  witness  before  his  departure  from 
the ,  state  on  account  of  111  health, 
there  is  an  absence  of  diligence 
essential  to  a  continuance  on  the 
ground  of  the  absence  of  the  wit- 
ness. Banker  Min.,  etc.,  Co.  v.  Allen, 
20  Colo.  A.  851,  78  P  1070;  Beckwlch 
Organ  Co.  v.  Malone,  106  SW  809, 
82  KyL  596. 

35.  Low,  etc..  Water  Co.  v.  Hick- 
son,  32  Tex.  Civ.  A.  467,  74  SW 
781     [dist    Merchant     v.     Bowyer,     3 
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ing  of  depositions  as  in  the  service  of  subpcBnas."* 
A  party  has  no  right  to  rely  on  the  promise  of  a 
witness  to  attend  the  trial,  but  must  take  his  dep- 
osition at  his  own  peril.^'  This  is  especially  true 
in  the  case  of  nonresident  witnesses  whose  attend- 
ance cannot  be  compelled.**  Exceptions  to  the  rule, 
however,  have  been  recognized  in  the  case  of  a  first 
application  under  the  Texas  statute,*'  and  in  the 
case  of  a  nonresident  codefendant/" 

[i  SS]  oc.  Delay  in  Procaring  Depoeition.  De- 
lay in  taking  depositions  is  no  ground  for  a  con- 
tinuance;*^ the  failure  to  procure  such  evidence  in 
time  for  the  trial  is  not  such  an  exercise  of  dili- 
gence as  is  required;^  especially  is  this  so  where  a 
party  has  been  granted  time  under  a  prior  continu- 
ance and  makes  a  second  application.^  Thus  where 
no  effort  is  made  to  secure  the  deposition  until  a 
few  days  before  the  case  is  called  for  trial,  there 
is  no  error  in  refusing  a  continuance.**  However, 
failure  to  take  out  a  commission  to  procure  the 

Tex.    CJv.    A.    867.    22    SW    761]. 

36.  See   supra   i    79. 

37.  Cal. — Llghtner  v.  Menzel,  S5 
Cal.  452. 

Del. — Parrlsh  v.  Gardner,  3  Del. 
i96. 

Ga. — Blount  v.  Beall,  95  Ga.  182, 
22  SB  52:  Rome  R.  Co.  v.  Bamett, 
S4  Ga.   446.  20  SE  365. 

111. — Doe   V.    Johnson,    3    111.    622. 

Ind. — Toledo,  etc..  R.  Co.  v.  Ste- 
phenson, 131   Ind.  203,  SO  NB  1082. 

Iowa. — Peck  v.  Parcben,  62  Iowa 
46.    2    irw   697. 

Kan. — Campbell  v.  Blanke,  13  Kan. 
62;  Christian  Churches  Bducational 
Assoc.     V.     Hitchcock,     4     Kan.     36. 

Ky. — Beckwtch  Organ  Co.  v.  Ma- 
lone.    106    SW    809,    32    KyL    896. 

MOnt. — Bean  v.  Missoula  Liumber 
Co..    40   Mont.    81,    104    P    869. 

Tenn. — ^Lelper  v.  E}arthman,  (Cb. 
A.)    46  SW  321. 

Tex. — Trinity,  etc.  R.  Co.  v.  Mo- 
Cune,  (Civ.  A.)  154  SW  237;  SulU- 
van-Sanford  Lumber  Co.  v.  Hampton, 
(Civ.   A.)    126   SW  637. 

[a]  BmploTeea  of  appliOMrt. — 
Where  defendant  moved  for  a  con- 
tinuance on  the  ground  of  absent 
witnesses,  employees  of  defendant, 
and  the  only  excuse  for  not  taklngr 
their  depositions  was  that  their  per- 
sonal attendance  had  been  promised 
to  defendant's  attorneys  by  the  offi- 
cers of  defendant,  it  was  held  that 
the  motion  wab  properly  denied. 
Toledo,  etc.,  R.  Co.  v.  Stephenson, 
131  Ind.  203,  SO  NB  1082.  See  also 
Chicago,  eta,  R.  Co.  v.  Harris,  103 
Ark.  609,  147  SW  469  (recognising 
the  rule). 

38.  111.— Gass  V.  Howard,  43  111. 
223 

Kan. — Campbell  v.  Blanke,  IS  Kan. 
62. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Bishop.    89    SW  221,    28   KyL    821. 

Mo. — Hamiltons  v.  Uoody,  21  Mo. 
79. 

Nev. — ^Torl  v.  Cohn,  26  Nev.  206. 
65    P    945,    67    P   212. 

N.  M.— -State  Bank  of  Commerce 
V.  Western  TJnldn  Tel.  Co.,  19  N.  M. 
211.    226,    142    P    166.    LRA1915A    120 


testimony  of  nonresident  witnesses  immediately 
after  the  action  is  docketed  does  not  show  a  want 
of  diligence  ;*°  and  where  a  cause  is  suspended  be- 
fore trial  by  the  death  of  one  of  the  parties,  the 
adverse  party  is  not  negligent  in  waiting  until  it  is 
revived  before  taking  the  dejtositions  of  absent  wit- 
nesses.** Also,  where  the  delay  in  taking  depositions 
«as  a  matter  of  concession  for  the'  convenience  of 
the  opposite  party,  an  application  .for  a  oontinu- 
ance  should  be  granted." 

Rules  jDf  court  governing  the  taking  of  the  tes^ 
timony  of  nonresident  witnesses  and  relative  to  a 
<  continuance  must   be  construed  with  reference  to 
the  circumstances  of  the  particular  case.** 

[(89]  (7)  Documentary  Svideiu».  Documen- 
tary evidence  being  as  a  rule  stationary  in  its  char- 
acter and  easy  of  access  on  the  exercise  of  reason- 
able diligence,  it  is  no  error  to  refuse  a  continu- 
ance for  its  absence,  where  no  such  diligence  has 
been  shown,**    The  question  as  to  whether  a  party 


tcit  CycT. 

Okl. — Wood  v.  French,  S9  Okl.  685, 
136   P  734. 

"In  a  civil  case,  where  a  witness 
resides  beyond  the  jurisdiction  of 
the  court  in  which  such  cause  is 
pending,  a  party  has  no  right  to 
rely  upon  the  promise  of  such  wit- 
ness to  attend  the  trial,  but  should 
take  his  deposition.  Tori  v.  Cohn, 
2S  Nev.  206.  65  P  945,  67  P 
212,  9  C!yc  120.  It  follows  that 
there  was  no  abuse  of  discretion  in 
refusing  the  continuance."  State 
Bank  of  Commerce  v.  Western  Union 
TeL  Co..  19  N.  M.  211.  225.  142  P 
166.   LRA1916A   120. 

•In  a  showing  of  diligence  to 
procure  evidence,  the  failure  to  pro- 
cure the  deposition  of  a  witness 
resident   in   another  county   and   not 


amenable  to  nor  served  with  sub- 
poena is  not  excused  by  his  promise 
to  voluntarily  appear  In  person  and 
give  his  testimony  at  the  trial,  'the 
adverse  party  having  in  no  wise 
contributed  to  cause  reliance  upon 
such  promise  or  to  cause  the  breach 
thereof  and  being  free  from  blame: 
and  it  is  not  an  abuse  of  Judicial 
discretion  to  deny  an  application  for 
a  continuance  based  upon  the  ab- 
sence of  such  witness."  Wood  v. 
French,   39  Okl.   685,   692,   186   P   734. 

39.  State  v.  Rohmberg.  69  Tex. 
'12,  7  SW  196. 

4a  Mowat  v.  Brown,  17  Fed.  718, 
6    McCrary    420. 

41.  See  cases  infra  notes  42-44. 

42.  Ark. — Spear  Mln.  Co.  v.  Shinn, 
93   Ark.    346,    124   SW   1046. 

(3al. — Plerson  v.  Holbrook,  2  C!al. 
598. 

Ind. — Wolcott  v.  Maok,  53  Ind. 
269. 

Iowa, — Owens  v.  Hart,  66  lows 
665,  2i  NW  41;  Cole  v.  StrafTord, 
12  Iowa  345. 

Ky. — Cumberland  Tel.,  eta,  Co.  ▼. 
Laird,    161    Ky.    800,    171    SW   386. 

La.< — MoCarty  v.  McCarty,  19  La. 
296:  McLearn  v.  Pettlt.   6   La.   294. 

Minn.— Allen  v.  Brown,  72  Minn. 
469,    75    NW   385. 

Pa. — People's  Nat.  Bank  v.  Haiard, 
231  Pa.  562,  80  A  1094,  Ann(}tisl914B 
1116. 

R.  I. — Johnston  v.  Johnston.  94 
A   267. 

Tex. — ^Western  Union  Tel.  Co.  v. 
Rosentreter.  80  Tex.  406,  16  SW  26; 
Hunt  v.  Makemson.  66  Tex.  9:  Con- 
tinental Lumber,  etc.,  Co.  v.  Wllroy, 
(Civ.   A.)    151    SW   840. 

Utah. — Charter  Oak  L.  Ins.  Co.  v. 
Glsborne,  6  Utah  319,  16  P  258.  And 
see   supra  {    35. 

[a]  I&aiana  atatnte. — "Bvery  dep- 
osftion  taken  in  accordance  with 
the  provisions  of  this  article 


rind.  Rev.  St.  p  723  i  286],  and  in- 
tended to  be  read  in  evidence,  must 
be  Sled  in  the  proper  Court,  at  least 
on3  day  before  the  tiir.e  at  which 
such  c:iu<!e  In- which  such  deposition 
is  to  be  used  stands  on  the  docket  for 
trial;  or,  if  flled  afterwards,  and 
claimed  to  be  used  on  the  trial,  the 
adver.<ie  party  should  be  entitled  to 
a  continuance,  at  the  cost  of  the 
party  filing  i  such  deposition."  Dare 
V.  McNutt.   1  Ind.  148.  160. 

[b]  Tallure  to  limnlre  M  to  M> 
turn  of  dspoaitlona. — ^There  was  no 
abuse  of  discretion  in  denying  an 
application  for  a  continuance  be- 
cause of  failure  to  receive  deposi- 
tions, where  counsel  made  no  inquiry 
as  to  the  return  of  the  depositions 
from  Nov.  IB,  1910.  when  thev  were 
returned  to  the  clerk  and  flled.  until 
the  case  was  called  for  triai  ou 
April  8.  1911.  Continental  Lumber 
etc.,  Co.  V.  Wllroy.  (Tex.  <31v.  A.) 
151    SW   840. 

43.  See  infra  I  160. 

44.  Kirby     Planlng-MIU     Co.      ▼. 


Hughes,  11  Ga.  A  645,  75  SB  1069 
(eight  dayB):  QUI  v.  Buckingham. 
7  Kan.  A.  227,  52  P  897  (four  days); 
Cumberland  TeL,  etc.,  Co.  v.  Laird. 
161  Ky.  800,  171  SW  886:  Wilson  v. 
Hooker,  16  KyL  673  (two  days); 
People's  Nat.  Bank  v.  Hazard.  231 
Pa.  562,  80  A  1094.  AnnCaslSl^ 
1116   (four  days). 

46.  Bancroft  v.  Bancroft,  27  Del. 
9,  86  A  561. 

46.  Jaquith  V.  Davidson,  21  Kan. 
341, 

47.  Morrow  v.  Sneed,  121  Tenn. 
173,  114   SW   201. 

48.  Bancroft  v.  Bancroft,  27  Dal 
9.   86  A  561.  "^ 

4».  Ark. — ^Hunter  v.  Galnei^,  19 
Ark.  92. 

CoIo.-^Unlon  Pac.  R.  Co.  v.  GUI, 
60  Colo.   417,  163  P  762. 

Ga. — Morrison  v.  Morrison,  102 
Ga.  170,  29  SB  125;  Steed  v.  Cruise, 
70  Ga.  168;  Walker  v.  Mitchell,  41 
Ga.  102;  Fountain  v.  Anderson,  '  38 
Ga.  372;  Baldwin  v.  Walden,  .30  Ga, 
829. 

Iowa. — Wright  v.  Clark,  2  Greene 
86. 

Ky. — Brackett  v.  <3arrico,  38  SW 
694,  18  KyL  874;  Hamilton  v.  Barnes. 
6    Ky.    Op.    167. 

La — Slidell  v.  Locke,  18  La,  '4*1; 
Broussard   v.   Trahan,    4   Mart.    489. 

Mo. — Laun  v.  Ponath,  1'06  Md.  A. 
203,    79   SW  729.  ■"    • 

Pa. — Todd  V.  Thompson,  2  .BSitt. 
106,    1    L.   ed.    309. 

S.  C — Thompson  v.  Piedmont  Mut: 
Ins.    Co.,    77   S.   C.   294,    57   SB  848, 

Tex. — Anderson  v.  Citlsens"  'Nat. 
Bank,  6  SW  603;  McFaddIn  v.  Pres- 
ton, 64  Tex.  403:  Stoddart  v.  Gam- 
hart,  85  Tex.  300;  Hall  v.  York,  16 
Tex.  18;  Berry  v.  Joiner,  46  Tex. 
Civ.  A.  461,  101  SW  289;  Mattfleld 
V.  Cotton,  19  Tex.  Civ.  A.  596,  47 
SW  649;  Owen  v.  CMbolo  Creek  Mill, 
e.tc.   Co..    (Civ.   A)    43   SW  297. 

Va. — Lynchburg  F.  Ins.  Co.  v.  West; 
76  Va.  575,  44  AmR  177:  Spengler 
V.    Davy,    16    Gratt.    (56   Va.")    881. 

ta]  Ooplea  of  record. — "The  ab- 
sence of  the  clerk  of  a  public  officer; 
with  the  key  of  a  safe  contaIntn|r 
documents  to  be  produced  by  this 
officer  at  the  trial,  is  no  ground  for 
■  a  continuance.  In  such  case '  more 
of  an  effort  should  have  been  made, 
such  as  obtaining  copies.  Slidell  v. 
Locke,    18    La.    461. 

[b]  Evldnio*  of  tltlav— A  narty  is 
chargeable  with  notice  of  the  ma- 
teriality of  a  map  or  document  coA- 
stitutlng  a  part  of  his  claim  of  title 
to  land,  and  is  not  entitled  to  a 
continuance  to  enable  him  to  pro- 
cure such  document.  McFaddin  v. 
Preston.    54    Tex.    40S. 

re]  FatMrs  In  possendos  of  itty. 
— That  papers  which  a  party  wished 
to  use  are  In  the  possession  of  a 
Jury  who  had  retired  to  consider 
their  verdict  is  no  ground  for  a 
continuance,  as,  being  In  the  power 
of  the  court,  the  court  would  direct 
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has  used  reasonable  diligenee.in  any  given  ease  de- 
pends on  whether  he  has  employed  the  legal  means 
at  his  disposal,""  and  whether  the  time  within  which 
he  is  required  to  act  is  sufficient  for  the  parpose."- 

Necessity  of  sabpoena  duces  tecum.  A  request  or 
demand  on  the  opposite  party  to  produce  his  books 
or  documents  in  court  on  the  trial  is  not  sufiBicient 
diligence  to  entitle  the  party  making  the  demand 
to  a  continuance  because  of  the  absence  of  such 
books  or  documents.''  He  must  apply  for  a  sub- 
poena duces  tecom.'^ 

[i  90]  (8)  Excuse  for  Laches.  A  party  who  de- 
sires a  continuance  on  the  ground  of  the  absence 
of  witnesses  or  evidence  must  show  either  that  he 
has  inade  reasonable  efforts  to  procure  such  evi- 
dance  or  that  he  has  some  good  reason  for  not 
doing  80.** 


SnlBciant  flOEcnses.  Where  a  party  has  not  sum- 
moned an  absent  witness  or  taken  his  deposition,  it 
is  a  valid  excuse  that  there  was  not  sufficient  time 
after  the  institutiim  of  the  suit,"  or  after  knowl- 
edge of  its  pendency,*"  or  after  the  substitution  of 
an  administrator  for  a  deceased  party,"  or  that 
the  party  was  justified  in  supposing  that  si^poenas 
had  been  duly  issued  and  delivered  to  the  proper 
officer,'"  or  that  the  party  was  misled  by  the  op- 
posing counsel,"  or  that  the  witness  is  too  ill  to 
attend  or  to  give .  his  deposition,""  or  that  the  wit- 
ness departed  from  the  territorial  juriadietida  of 
the  court  without  the  knowledge  of  the  party  desir- 
ing his  testimony,  almost  immediately  after  the 
commencement  of  the  suit."^  The  sudden  death  of  a 
witness,  and  insufficient  time  to  summon  another  to 
the  same  point,  may  relieve  a  penty  from  the  impu- 


tbem  to  be  brought  In  ratber  than 
continue  the  cause.  Hall  v.  York, 
16   Tex.   18. 

[d]  TaUnr*  to  prodnoa  hooka. — 
It  was  Imirartant  for  plaintiff ,  to 
prove  the  exact  amount  and  date 
of  a  payment.  He  summonea  a  wit- 
ness whose  books  would  prove  It, 
but  did  not  tell  him  to  bring'  his 
books,  nor  what  he  wanted  to  prove 
by  them.  The  trial  having  come 
on,  the  court  held  that  he  was  not 
entitled  to  a  continuance  to  enable 
.  htm  -to  procure  the  booka  as  he 
should  have  seen  to  It  before.  He 
had  already  been  Indulged  with  two 
continuances.  Spengler  v.  Davy,  15 
Oratt   (56  Va.)   S81. 

00.  Alvord  V.  U.  S.,  1  Ida.  685; 
Union  County  v.  Azley,  63  III.  A. 
670;  Park  v.  L,arkln,  1  Overt.  (Tenn.) 
17;  E'lanagan  v.  Flanagan  Coal  Co., 
(W.   VaJ    88  SB  400. 

[a]  Cvsj  9t  foralga  jndgmeiit. — 
A  motion  for  a  continuance  for  the 
purpose  of  allowing  a  party  to 
secure  a  copy  of  a  foreign  judgment 
Is  properly  overruled,  where  the  evi- 
dence shows  that  the  only  steps 
taken  by  movant  to  secure  the  copy 
was  to  write  to  the  clerk  of  the 
foreign  court  six  weeks  before  the 
trial,  requesting  him  to  send  such 
copy,  with  the  fee  bill.  Union 
County  v.  Axley.  53  111.  A.  670. 

Cbl  fllntw  of  onatoOiaii  of  4o«iu 
liMaMb— A  continuance  will  be  grant- 
ed a  party  to  obtain  the  certmcate 
of  the  secretary  of  state,  where  he 
shows  that  he  has  made  one  attempt 
and  that  the  secretary  was  too  HI 
to  attend  to  the  matter.  Park  v. 
Iiarkln,  1  Overt.   (Tenn.)   17. 

Ic]  Vnitad  Statm  vonohera. — In 
one  case  a  United  States  marshal 
was  sued,  with  his  sureties,  on  his 
ofHolal  bond,  for  converting  to  his 
pwn  use  money  received  for  the 
purpose  of  defraying  the  expenses 
of  the  courts.  He  defended  on  the 
ground  of  having  expended  the  money 
to  pay  various  accounts  for  which 
he  claimed  that  the  United  States 
was  responsible,  and  when  the  case 
was  called  for  trial  asked  for  a  con- 
tinuance on  the  ground  that  he  had 
made  application  to  the  accounting 
officers  of  the  treasury  department 
for  vouchers  and  for  a  transcript  of 
his  accounts,  and  that  his  applica- 
tion had  been  so  recently  refused, 
that  he  had  not  since  had  time  to 
prepare  for  trial.  It  was  held  that, 
not  having  shown  that  he  had  used 
the  necessary  means  to  procure  his 
evidence,  a  continuance  was  proo- 
erly  refused.  Alvord  v.  U.  S.,  1  Ida. 
685. 

HU  Oa. — ^Dunson  v.  Pitts,  67  (3a. 
767. 

Iowa. — Davis  V.  Ritchey,  168  Iowa 
388,  139  NW  887  (several  months- 
continuance   denied).  

Ky. — Brackett  v.  -Carrico,  38  SW 
6«4.  19  KyL  874  (year  and  a  half 
continuance  denied). 

Ho. — Kenney  v.  Hannibal,  etc.,  B. 


Co.,  80  Mo.  573;  Campbell  v.  ilcCsM- 
klll,  88  Mo.  A.  44. 

Tex. — Poole  v.  Jackson,  66  Tex. 
380.  1  SW  75;  ThreadglU  v.  Blcker- 
stait,  7  Tex.  Civ.  A.  406,  2$  SW  789. 

[a]  BiwplTlBff  xolaaiiir  recoxd. — 
One  who  has  had  from  one  Quarterly 
term  to  another  to  supply  a  missing 
record,  and  who  without  sufficient 
reason  has  neglected  to  comply  with 
the  order,  cannot  claim  a  continu- 
ance. Kenney  v.  Hannibal,  e£&,  R. 
Co..    80    Mo.    573. 

[b]  Oorreotion  or  proof  of  •>•- 
cation  of  Inatnunat  or  copy. — 
(1)  A  party's  neglect,  extending 
through  a  period  of  seven  months, 
to  take  any  steps  toward  prov- 
ing the  execution  of  a  deed  kivwn 
by  him  to  be  an  essential  link 
In  his  claim  of  title  shows  a 
want  of  diligence  sufficient  to  jus- 
tify the  trial  court  In  denying  his 
application  for  a  continuance^  pre- 
dicated on  the  absence  of  such  testi, 
mony.  Poole  v.  Jaokson,  66  Tex, 
880,  1  SW  75.  (2)  So  refusing  to 
continue  a  trial  to  allow  a  party 
to  obtain  the  testimony  of  a  notary 
to  prove  .the  execution  of  an  Instru- 
ment excluded  for  defective  ack- 
nowledgment is  not  an  abuse  of  dis- 
cretion. ThreadglU  v.  Blokerstaff,  7 
Tex.  Civ.  A.  406,  26  SW  739.  (8) 
But  It  is  otherwise  where  the  time 
is  insufficient  to  enable  the  party 
to  have  the  instrument  corrected. 
Campbell  v.  McCasklll.  88  Mo.  A. 
44,  47  (where  the  court  said:  "The 
fact  that  the  copy  of  the  mortgage 
was  received  In  time  to  be  used  on 
the  trial  showed  that  the  plaintiffs 
were  not  slothful  In  endeavoring  to 
secure  it  as  evidence,  for  they  had 
a  right  to  presume  that  the  keeper 
of  the  records  would  authenticate 
the  copy  requested,  as  he  was  re- 
quired to  do  by  law,  and  they  were 
not  compelled  to  ask  for  this  copy 
long  in  advance  of  its  expected  use, 
upon  the  assumption  that  It  would 
be  sent  without  the  seal  and  other 
attestations  prescribed  by  law  and 
would,  therefore,  have  to  be  returned 
for  correction  and  amendment.  Such 
provision  Is  not  required  In  order  to 
discharge  the  duty  of  diligence  in 
procuring  copies  of  records  for  U8« 
Jn    evidence"). 

sa,  Galveston  Shoe,  etc.,  Co.  v. 
Rowe,  49  Tex.  Civ.  A.  336,  109  SW 
1101, 

B3.  Laun  v.  Ponath.  105  Mo.  A. 
203,  79  SW  729;  Thompson  v.  Pied- 
mont Mut.  Ins.  Co.,  77  S.  C.  294,  67 
SE  848;  Galveston  Shoe,  etc.,  C?o. 
v.  Rowe.  49  Tex.  Civ.  A.  836,  109 
SW  1101.  See  generally  Witnesses 
[40   Cyo   2166   et   seq]. 

B4,  Ark. — Western  Union  Tel.  Co. 
V.  Woodard.  84  Ark.  823.  106  SW  579, 
IS    AnnCa.i    354. 

Colo. — Ward  v.  Atkinson,  v  22  Colo. 
A.   134,   123   P  120. 

Ida. — Walsh  v.  Winston  Bros,  Co., 
18  Ida.   768,  111   P  1090. 


111.— Dunlap  V.  DavlK  10  lU.  84. 

Ind. — Brown  v.  Shearon,  17  Ind, 
239;  Doming  v.  Ferry,  8  Ind.  418. 

Ky.— Mattlngly  -v.  WlUett;  44  SW^ 
876,    19    KyL.    1746. 

Mich.— Howcroft  v.  Detroit  United 
R.   Co.,   163   Mich.   608.    128    NW   779, 

Mo.— Scogln    V.    Hudspeth,    3    Mo. 

Nebr.— Violet  v.  Rose,  89  Nebr. 
660,    68    NW    216. 

N.  T. — McCarthy  v.  Metropolitan 
St.  R.  Co..  96  NTS  140;  Kann  v. 
Weir,   96  NTS   684. 

Pa. — Davidson  v.  Brown,  4  Binn. 
243. 

Tenn.— Todd  v.  Wiley,  3  Humphr. 
576. 

Tex. — Wheeler  v.  Styles,  28  Tox. 
240;    Osborne    v.    Scott,    13    Tex.    69. 

[a]  BzMnlnation  of  booka, — A 
statement  that  an  absent  witness, 
being  anr  accountant,  haa  not  had 
time  to  makB  certain  neceamry  ex- 
aminations of  account  boolcs  does  not 
show  a  valid  excuse  for  failure  to 

Sropure  his  attendance.  Brown  v. 
hearon,  17  Ind.  289. 

SB.  C^tlo. — ^Hlrsch  v.  Ferris,  1 
Colo.    402. 

Ind. — Doming  v.  Ferry,  8  Ind.  418. 

Iowa, — Busted  v.  Williams,  126 
Iowa  634.  102  NW  619. 

Ky. — Kentucky  Cent  R.  Co.  v. 
Carey,  12  Ky.  Op,  898. 

Tex. — Bartley  v.  Conn,  4  Tex.  A. 
899,    28    SW  882. 

[a]  8i01pia«s  of  a  party  does  not 
excuse  his  lack  of  dlMgence  in  pro- 
curing testimony  unless  it  is  shown 
that  there  was  not  sufficient  time 
between  the  service  of  process  and 
the  commencement  of  the  Illness  to 
enable  the  party  to  procure  the 
testimony.  Doming  v.  Ferry,  8  Ind. 
418. 

se.  Lockhart  v.  Wolf,  82  111.  87; 
Payne  v.  Cox,  13  Tex.  480. 

[a]  wkar*  defendant  In  attaob- 
nent  was  not  serviad  peraonally,  and 
no  copy  of  the  notice  was  mailed 
to  him,  he  will  be  granted  a  con- 
tinuance for  the  purpose  of  taking 
depositions^  where  he  heard  of  the 
pendency  of  the  action  too  late  to 
have  them  taken  in  time.  Lockhart 
V.  Wolf,   82  111.  87. 

57.  Vanaukin  v.  Whitsell,  29  Ind. 
608. 

68.  Deford  v.  Hayes,  6  Munf.  (20 
Va.)    880. 

68.  Arthur  V.  Fawcett,  5  OntWR 
884. 

60.     See    supra    !{    60,    86. 

ei.  Hlrsch  V.  Ferris,  1  <2olo.  402: 
Miller  V.  Hickman.  17  Del.  863,  40 
A    192. 

[al  Whare  a  matarlal  wttneas 
laft  the  Stat*  on  tb*  numlnr  wlwn 
tlw  oovrt  aimoniwiad  the  oalemdns, 
whereby  service  in  time  was  not 
possible,  the  party  who  failed  to 
subpoena  him  is  not  guilty  of  laches^ 
so  as  to  prevent  a  continuance. 
Miller  V,   Hickman,   17  Del.   S6S.   40 

iLi!!: KyV^o 


For  later  eaaaa,  davelopmanta  and  a&anir*'  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tation  of  negligence.**    Laek  of  fnnds  may  be  an 
ezense  under  certain  circumstances.*' 

Inanfflcient  excuses.  It  is  no  excuse  for  failure 
to  summon  a  wiftness,  or  to  take  his  deposition,  that 
lie  is  the  opposite  party  to  the  suit,**  or  a  practicing 
attorney  in  the  court,**  or  the  sheriff  of  the 
county;**  nor  that  the  witness  has  been  summoned 
by  the  opposite  party,*^  or  that  he  has  promised  to 
attend,**  or  that  he  told  the  applicant  that  a  cer- 
tain other  person  would  testify  to  the  same  facts, 
which  was  not  true,*'  or  that  counsel  had  not  sup- 
posed the  witness  would  be  wanted;^*  nor  that  an 
application  for  security  for  costs  is  pending;"  nor 
that  the  adverse  party  did  not  comply,  until  the 
ease  was  called  for  trial,  with  an  order  requiring 
a  bond  for  costs."  It  is  no  excuse  to  set  up 
ignorance  of  facta,**  or  the  party's  reliance  on  a 
decision  in  his  favor  on  a  question  yet  in  issue.''* 
Nor  is  it  an  excuse  for  failure  to  take  a  deposition, 
where  it  might  have  been  taken  and  used,  that 
counsel  was  of  opinion  that  the  testimony  was  of 

ao.  Long:  V.  UoDonald.  tt  Ghu 
186. 

63.  Churcb  v.  Church,  ■  81  App. 
Div.    34»,    80    NTS    770. 

ta]  Tlina,  In  one  case  defendant 
was  directed  by  the  court  to  pay 
plaintiff  a  thirty  dollars'  counsel 
fee.  to  enable  her  to  prepare  for 
trial  and  to  subpoena  witnesses,  but 
failed  to  do  so  until  the  momlnK 
of  the  trial,  when  it  was  too  late 
for  her  to  procure  the  necessary 
witnesses.  It  was  held  that  defend- 
ant was  estoptwd  from  opposins 
plaintiff's  motion  for  a  postpone- 
ment on  the  ground  that  she  was 
negligent  In  making  preparations  for 
the  trial;  and  the  court  said:  "We 
think  that  she  might  fairly  have 
waited  until  the  counsel  fee  was 
paid  her  before  she  prepared  for 
trial,  and  the  delay  of  the  defendant 
in  making  payment  thereof  must 
estop  the  defendant  from  claiming 
tliat  plaintiff  was  negligent  in  fail- 
ing to  make  her  preparation."  Church 
T.  Church.  81  App.  Div.  849,  351, 
10    NTS    770. 

64.  Boardman  v.  Taylor,  St  Ga. 
638;  Brice  v.  Shultx,  6  Phlla.  (Pa.) 
264. 

86.  See    supra    {    78. 

66.  See  supra  {   78. 

67.  Moore  v.  Ooelits,  87  IlL  18; 
Hutts  V.   Shoaf,   88   Ind.   8>S. 

te.    See  supra  If  79,   87. 

66.  San  Antonio  St.  R.  Oo.  ▼. 
Renken,  IB  Tex.  dv.  A.  829,  88  SW 
829. 

TOW  Howeroft  V.  Detroit  United 
R    Co.,    168  Midv    608,    1X8   NW   779. 

71.  Gulf,  etc.  R.  Co.  V.  Styron, 
66  Tex.   421,  1   SW  161. 

7X  Etherldire  v.  Campbell,  (Tex. 
Civ.    A.)    179   SW  1144. 

73.  Todd  V.  Wiley,  <  Humphr. 
(Tfnn.)  B76:  Texas,  etc.,  R.  Co.  v. 
Snyder,  (Tex.)  18  SW  B69;  Wheeler 
V.  Styles,  28  Tex.  240';  Osborne  v. 
Scott.    13   Tex.    69. 


importance,  and  thsit  the  just  and  proper  effect  of 
the  testimony  could  not  be  had  to  a  reasonable 
degree  without  the  personal  attendance  of  the  wit- 
ness, unless  the  court  should  be  also  satisfied  of 
that  fact  from  the  nature  of  the  evidence  ex- 
pected to  be  produced  by  the  witness." 

The  subpoanaing  of  the  wrong  pers(m  by  mistake 
has  been  held  to  justify  a  continuance,"  but  there 
is  contrary  authority." 

[$91]  22.  Amendment  of  Pleadings — a.  In 
OeneraL  According  to  early  decisions  in  some 
jurisdictions,"  and  under  some  early  statutes,"  de- 
fendant was  entitled  to  a  continuance  whenever  a 
substantial  amendment  of  the  declaration  is  made. 
The  rule  announced  in  later  cases  in  the  same  juris- 
dictions and  the  rule  which  apparently  has  always 
prevailed  in  other  jurisdictions  and  which  is  estab- 
lished in  some  states  by  statute*"  is  that,  while  any 
substantial  amendment  of  the  pleadings  which 
operates  aa  a  surprise  to  the  opposite  party  usually 
entitles  him  to  a  continuance,^  the  mere  filing  of 


ja]  Belief  that  asVMl  tiad  been 
takeiu— Where  defenMnt's  affidavit 
for  a  continuance  stated  as  a  reason 
why  he  had  taken  no  steps  to  pro- 
cure the  testimony  of  a  material 
witness  that  he  was  under  the  be- 
lief that  plaintiff  had  appealed  from 
the  Judgment  of  the  court  below 
granting  him.  defendant,  a  new  trial. 
It  was  held  that  this  ignorance  fur- 
nished no  excuse.  Todd  v.  Wiley,  3 
Humphr.    (T6nn.)   676. 

(b1  Igamcmno*  of  aaawar.— That 
plaintiff  did  not  know  what  defend- 
ant's answer  would  be,  or  whether 
he  would  answer,  is  no  excuse  for 
failure  to  bring  his  witnesses  to  es- 
tabtfsh  his  case;  and  does  not  entitle 
him  to  a  continuance  for  the  absence 
of  his  witnesses.  Osborne  v.  Scott, 
13  Tex.  59. 

re]  Uaonuioe  tkat  oaae  wonld  be 
c«ltofl<--The  fact  that  a  party  did 
not   know    that   his   case    would    be 


called  is  no  excuse  for  not  issuing 
subpcenas.  In  time  to  have  his  wit- 
nesses present.  Texas,  etc,  R.  Co. 
v.  Snyder.  (Tex.)   18  SW  B59. 

74.  Violet  V.  Rose.  39  Nebr.  660, 
68  NW  216;  McBride  v.  Willis,  88 
Tex.    141.  18   SW  206. 

75.  LiOulsviUe,  etc,  R.  Cte.  v. 
Bishop,   89   SW  221,  28  KyL  821. 

76.  Myers  v.  Trice.  86  Va.  836.  11 
SB  428. 

77.  Savannah  Bank,  etc.,  Co.  v. 
Bsttll,  142  Qa.   447,  83   SE  137. 

78.  Lie  Roy  v.  Delaware  Ins.  Co., 
15  P.  Cas.  No.  8,270,  3  Wash.  C.  C. 
223;  Schnertzel  v.  Purcell,  22  F.  Cas., 
No.  12,472,  1  Cranch  C.  C.  246;  Wyatt' 
v.  Harden,  30  F.  C:as.  No.  18,106a, 
Hempst.  17;  Eames  v.  Morgan,  37  111. 
260;  Link  v.  Architectural  Iron 
Works,  24  111.  661;  Brown  v.  Smith, 
84  III.  196:  Ohio,  etc,  R.  Co.  v. 
Palm,  18  III.  22;  Hawk  v.  Lands,  8 
III.  227:  Illinois  Mut.  F.  Ins.  Co.  v, 
Marseilles  Mfg.  Co.,  6  III.  236;  Co- 
vell  v.  Marks.  2  IlL  B26;  Chicago, 
etc,  R.  Co.  V.  Qoyette,  32  111.  A. 
574  [afl  133  IlL  21,  24  NE  B49]; 
Holmes  v.  lAnslng,  1  Johns.  C^s. 
(N.  T.)  248;  Tabb  v.  Gregory,  4  Call 
(8   Va.)   285. 

[a]  In  ir«w  Toxk  eoaunoa-Iaw 
oonrta.— In  one  case  the  court  es- 
tablished the  rule,  in  respect  of 
which  It  remarked  that  there  was 
some  diversity  in  the  Ehiglish  prac- 
tice, that  plaintiff  cannot  amend  his 
deolaration  after  plea  pleaded  with- 
out paying  costs  and  giving  an  im- 
parlance. Holmes  v.  Lansing,  1 
Johns.  Cas.  (N.  Y.)   848. 

19,  Lewis  V.  RIchey,  S  Ind.  162; 
Eldwards  v.  Hough,  E  Ind.  149; 
Swing  V.  French,  1  Blackf.  (Ind.) 
170  (St.  [1817]  p  28);  TunsUll  v. 
Hamilton,  8  Mo.  600. 

sa  Ala. — Elyton  Land  Co.  v. 
Denny,  108  Ala.  553,  18  S  661. 

D.  C. — Smith  V.  Sullivan.  20  App. 
658:  Crandall   y.   Lynch,   20  App.   73. 

Fla. — Barnes  v.  Scott.  29  Fla.  286, 
11  3  48. 

Ga. — Craddock  v.  Kelly,  129  Ga. 
818,  60  SB  193:  Southern  Bell  Tel., 
etc.,  Co.  v.  Jordan,  87  Ga.  69.  13  SB 
202;  Jones  v.  Henderson,  49  Ga.  170. 

111.— Bvans  v.  Marden,  154  IlL  443, 
40  NS  446  [aff  64  IIL  A.  8911; 
Bloomington  v.  Osterle,  139  III.  120. 
28  NB  1068:  Litchfield  Coal  Co.  v. 
Taylor,  81  IlL  690;  Britton  v.  St. 
Louis  Transfer  Co.,  166  III.  A.  817. 
For  cases  stating  common  law  rule 
see  supra  note  78. 

Ind. — Hubler  v.  Pullen,  9  Ind.  278, 
68  AmD  620;  Brandt  v.  State,  17  Ind. 
A.   311,  46   NB  682. 

Kan. — Thompson  v.  Aultman,  etc.. 
Maoh.   Co..   84   Kan.    463,    146   P  1188. 

Ky. — Moore  v.  Pierce.  160  Ky.  107, 
189  SW  626;  Cobb  v.  Curts,  4  Lltt. 
236;  Watts  v.  McKenny,  1  A.  K. 
Marsh.  660. 

Mich. — Oane  Lumber  Co.  v.  Bel- 


lows,  lie  Mich.   804,   74   NW   481. 

Mo. — ^Paterson  v.  Metropolitan  St. 
R.  Co.,  211  Mo.  498,  111  SW  87;  Col- 
houn  V.  Crawford,  60  Mo.  468;  Bills 
V.  Wahl.  180  Mo.  A.  607,  167  SW 
582;  Riefllng  v.  Juede,  166  Mo.  A. 
216,  147  SW  168;  Norman  v.  Order  Of 
United  Commercial  Travelers  at 
America,  168  Mo.  A.  176,  146  SW 
853. 

N.  T. — ^Rosenberg  v.  Third  Ave.  H, 
Co..  47  App.  Dlv.  828,  61  NTS  lOM 
[aff  168  N.  Y.  681  mem,  61  NB  1151 
mem]. 

Okl. — ^MissourL  etc.,  R.  Co.  v.  Hor- 
ton.  28  OkL  816,  119  P  288. 

Pa. — Tassey  v.  Church,  4  Watts 
&  S.   141.   39  AmD  66. 

W.  Va. — Koen  v.  Fairmont  Brew- 
ing Co.,  69  W.  Va.  94,  70  SB  1098; 
Ravenswaod  Bank  v.  Hamilton,  48 
W.  Va.   76,  27   SB  296. 

[a]  PlsoontlniUMma  of  «  ooimt  in 
a  declaration  is  not  an  amendment 
of  the  declaration,  authorising  a  con- 
tinuance, under  Md.  Acts  (1785)  c  80, 
providing  that  where  amendments 
are  made  the  adverse  party  shall 
have  time  allowed  him,  in  the  court's 
discretion,  to  prepare  to  support  hla 
cause  on  the  state  of  the  proceeding 
so  amended.  Smith  v.  Sullivan,  20 
App.  (D.  C.)  653;  Crandall  v.  Lynch, 
20  App.    (D.   C.)    73. 

81.  Ark. — St.  Louis,  etc,  R.  Co.  v. 
Power,   67  Ark.  142,  it  SW  672. 

Cal. — Marr  v.  Rhodes,  131  OaL 
267,  63  P  364;  Polk  v.  Coffin.  9  C:aL 
66. 

Del.— CIrwithin  v.  Mills,  16  OaL 
232,    43   A  161. 

D.  C. — Strong  v.  District  of  Co- 
lumbia,  10  D.   C.   499. 

Ga. — Wheaton  v.  Ansley,  71  Ga. 
36;  Sparks  Impr.  C^i.  v.  Jones,  4  Oa. 
A.  61,  60  SB  810;  Gurr  v.  Charter,  2 
Ga.  A.  268,  68  SB  488.  And  see  Sey- 
mour V.  Cobb,  43  Ga.  525  (holding 
that  if  the  opposite  parties  were  not 
entitled,  in  the  discretion  of  the 
court,  to  a  continuance  on  the  ground 
of  surprise,  they  certainly  were  en- 
titled to  introduce  evidence  then  in 
court  to  controvert  the  allegations 
of  the  amendment). 

111. — Downey  v,  O'Donnell,  92  III. 
569;  Lewis  v.  Lanphere,  79  111.  137: 
Kagay  v.  School  Trustees,  68  111.  75; 
Crowley  v.  Stresenreuter,  174  IlL  A. 
638;  Chicago,  etc.,  R.  Co.  v.  Davis, 
78   111.   A.   68. 

Ind. — Jackson  Hill  Coal,  etc.,  Co.  v. 
Bales.  183  Ind.  276,  108  NB  962; 
Danly  v.  Scanlon.  116  Ind.  8,  17  NB 
168;  Klrkpatrick  v.  Holman.  25  Ind. 
293;  Farrington  v.  Hawkins,  24  Ind. 
263. 

Iowa. — Thomas  v.  Brooklyn,  58 
Iowa  438.  10  NW  849. 

Kan. — Gapen  v.  Stephenson,  18 
Kan.  140;  Vale  v.  Trader,  5  Kan.  A. 
307,    48   I*   458. 

Ky. — Cabanis  v.  Lyon,  3  J.  J. 
Marsh.    332;    Ck>bb  v.   Curta,   4    Utt. 
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an  amended  pleading  does  not  of  itself  entitle 
the  opposite  party  to  a  continuance  as  a  matter  of 
course.  '  The  amendment  must  be  of  a  substantial 
character,"  and  it  must  appear  that  the  applicant 
is  less  prepared  to  go  to  trial  in  consequence  of 
the  amendment  as  allotted  than  if  the  amendment 
had  been  denied,"  and  that  he  has  a  meritorious 
defense  to  the  claim  shown  by  the  new  matter  as 


well  as  the  original  pleading."*  la  other  words,  the 
important  matters  to  be  considered  under  the  rule 
now  prevailing  are  whether  the  amendment  operates 
as  a  surprise  to  the  opposite  party,^  and  whether 
he  would  be  prejudiced  by  a  refusal  of  the  con- 
tinuance." The  test  sometimes  applied  is  whether 
the  amendment  requires  evidence  additional  to,  or 
other  than,  that  which  would  have  been  necessary 


235 ;  Watts  v.  McKenny,  1  A.  K. 
Marsh.  560;  Willis  v.  McKeal.  10  Ky. 
Op.    260. 

Mich. — Anderson  v.  Ann  Arbor  R. 
Co.,  187  Mich.  211.  168  NW  801;  Rus- 
cyk  T.  Detroit  United  R.  Co..  180 
Mich.  S99.  147  NW  614;  Gerkln  v. 
Brown,  etc.,  Co.,  177  Mich.  4B,  143 
JJW  48,  48  LRANS  224;  Lester  v. 
Thompson,  91  Mich.  245,  51  NW  893; 
Jennings  v.  Selden,  53  Mich.  431,  19 
NW   182. 

Mtnn. — Despatch  Laundry  Co.  v. 
Bmployers'  Liability  Assur.  Corp., 
IDS  Minn.  884,  117  NW  608,  118  NW 
162. 

Mo.— ^olhoun  V.  Crawford,  60  Mo. 
468;  Alt  V.  Grosclose,  81  Mo.  A.  409; 
Keltenbaugh  v.  St.  Louis,  etc.,  R. 
Co.,   34  Mo.  A.   147. 

Nebr. — ^Dunn  v.  Bozarth,  69  Nebr. 
844,   80  NW  811. 

N.  T. — McDonald  v.  Holbrook,  etc., 
Contracting  Co.,  106  App.  Div.  90,  93 
NTS  920;  Conlon  v.  Minor,  94  App. 
Div.   458,  88   NTS  224. 

N.  C. — Dockery  v.  Fairbanks-Morse, 
9j0  8E  601;  Sams  v.  Price,  119  N.  C. 
672,  26  SE  170. 

Oh. — Supreme  Commandery  O.  K. 
a.  r:  v.  Everdingr,  20  Oh.  Clr.  Ct  889, 
11   Oh.  Cir.  Dec.   419. 

Pk.— Fisher  v.  Fidelity  Mut.  L. 
Assoc,  188  Pa.  1.  41  A  467;  Deshong 
v*.  Deshong,  186  Pa.  227,  40  A  402,  65 
AjnSR  856;  Pittsburg,  etc,  R.  Co.  v. 
Clarke,    2   Plttsb.   48. 

S.  C. — Sparks  V.  Green,  69  S.  C.  198," 
48  SB  61. 

.  Tenn. — Fowlkes  v.  Long,  4  Humphr. 
611. 

Tex. — Witllff  v.  Spreen,  61  Tex. 
Civ.  A.  644,  112  SW  98;  HorwitJ  v. 
La  Roche,  jCiv.  A.)  107  SW  1148; 
Kessler  v.  Koakum  First  Nat.  Bank, 
21  Tex.  Civ.  A.  98,  61  SW  62:  Gal- 
veston, etc.,  R.  Co.  v.  Smith,  9  Tex. 
Civ.   A.   460,    29   SW  186. 

Wash. — Eldrldge  v.  Young  Amer- 
fca,  etc.,  Consol.  Min.  Co.,  27  Wash. 
297,   67  P  708. 

W.  Va. — ^Manufacturers',  etc.,  Bank 
r.  Mathews,  3  W.  Va.  26. 

Wis. — ^Whltefoot  V.  Lefflngwell.  90 
Wis.  182,  63  NW  82;  Schumaker  v. 
Hoeveler,  22  Wis.  43. 
■  ipi  AmendiDMit  by  oonmnt. — ^An 
amended  answer  filed  by  consent  of 
the  parties,  after  the  notice  of  trial 
ida  been  served,  entitles  plaintifC  to 
a.  continuance.  Whltefoot  v.  Lef- 
flngwell, »0  Wis.  182,  63  NW  82. 

lb]  AsMndmeiit  of  bill  of  partlot!.. 
Un. — (1)  If  defendant  Is  denied  a 
continuance  after  plaintllTs  amend- 
ment of  his  bill  of  particulars  by  the 
Insertion  of  a  credit  and  dates  on  the 
debtor  side,  whereby  he  Is  surprised 
80  as  not  to  be  prepared  for  trial,  he 
may  properly  claim  that  his  rights 
have  been  prejudiced.  Lester  v. 
Thompson,  91  Mich.  246,  61  NW  893. 
(2)  Defendant  cannot,  however,  have 
•  continuance  t>ecause  a  more  spe- 
cific bill  of  particulars  is  filed  within 
ten  days  of  the  trial  term.  Phelps 
T.  Spruance,  1  Colo.  414;  American 
Bonding,  etc.,  -  Co.  v.  Milstead,  102 
Va.   683,  47   SE  863. 

ra.  Ala. — ^Alabama  Steel,  etc.,  Co. 
V.  Wrenn,  136  Ala.  476,  34  S  970. 

Ark. — LewisvlUe  Light,  etc.,  Co.  v. 
Lester,  109  Ark.  645.  160  SW  861 
(recognizing  the   rule). 

Ga. — Atlanta  Land,  etc.,  Co.  v. 
Halle,  106  Ga.  498,  32  SE  606. 

III. — Shonlnger  Co.  v.  Mann,  219 
HI.  242,  76  NB  364,  3  LRANS  1097; 
Wabash  R,  Co.  v.  Campbell,  219  111. 
312,  76  NE  34.6,  3  LRANS  1092; 
Wolfe  v.  Johnson,  162  III.  280,  38 
NE  886   [afC  45  111.  A.   122]. 


Iowa. — Wilson  v.  Chicago,  etc.,  R 
Co.,  161  Iowa  191,   142  NW  64. 

Kan. — Rice  v.  Hodge,  26     Kan.  164. 

Ky. — Illinois  Cent.  R.  Co.  v.  Frost, 
124  SW  821 :  Roach  v.  T.  J.  Moss 
Tie  Co..  71  SW  2.  24  KyL  1222. 

Mich. — Crane  Lumber  Co.  v.  Bel- 
lows.   116   Mich.    804,   74   NW    481. 

Mo. — Peterson  v.  Metropolitan  St. 
R.  Co.,  211  Mo.  498,  111  SW  37;  Col- 
houn  v.  Crawford,  60  Mo.  458;  Nor- 
man v.  Order  of  United  Commercial 
Travelers  of  America,  163  Mo.  A. 
175,  145  SW  863;  Mangelsdorf  Bros. 
Co.  V.  Harnden  Seed  Co.,  132  Mo.  A. 
607,  112  SW  15;  Keeton  v.  St.  Louis, 
etc,  R.  Co.,  116  Mo.  A.  281,  92  SW 
612. 

N.  T. — Rosenburg  v.  Third  Ave.  R. 
Co^  47  App.  Dlv.  323,  61  NTS  1052 
[aff  168  N.  T.  681  mem,  61  NE  1151 
mem]. 

Pa. — Conrad  v.  Pennsylvania  R. 
Co.,  31  Pa.  Co.  71. 

Tex. — International,  etc.,  R.  Co.  v. 
Howell,  101  Tex.  603,  111  SW  142; 
GlUiland  v.  Ellison,  (Civ.  A.)  137 
SW  168;  Ea  Paso,  etc..  R.  Co.  v. 
Harris,  (Civ.  A.)  110  SW  146. 

Va. — Danville,  etc.,  R.  Co.  v. 
Brown,   90  Va.  340,  18  SB  278. 

Wash. — Burger  v.  Covert,  76  Wash. 
628.  136  P  30,  AnnCaBl915C   81. 

W.  Va. — Koen  v.  Fairmont  Brew- 
ing Co.,  69  W.  Va.  94,  70  SE  1098; 
Ravenswood  Bank  v.  Hamilton,  43  W. 
Va.  76,  27  SE  296;  Harvey  v.  Par- 
kersburg  Ins.  Co.,  37  W.  Va.  272,  16 
SE    680. 

"Clearly  continuance  does  not  nec- 
essarily follow  as  a  matter  of  riarht 
from  an  amendment  of  a  pleading 
permitted  during  trial."  Burger  v. 
Covert,  76  Wash.  628,  632,  136  P  30, 
AnnCasl916C   81. 

[a]  Itemvu  to  raoall  wttaaaa. — 
Where  the  declaration  is  amended 
after  the  testimony  is  all  in,  and 
the  arguments  of  counsel  concluded, 
the  fact  that  defendant  needs  addi- 
tional testimony  to  meet  the  changed 
Issues  Is  no  ground  for  continuing 
the  cause,  where  the  additional  testi- 
mony is  merely  the  evidence  of  a 
witness  who  has  already  testified, 
and  it  is  not  shown  that  he  could  not 
be  recalled,  and  leave  to  recall  him 
Is  not  asked.  Wolfe  v.  Johnson, 
152  111.  280,  38  NE  886  [aff  46  111.  A. 
122], 

[b]  TTimeoessary  aiiMinftm«ats  fur- 
nish no  ground  for  continuance. 
Danville,   etc.,    R.    Co.    v.   Brown,   90 

■Va.   340,   18  SE  278. 

[c]  That  •  petition  stated  ao 
canae  of  action  before  amandaMnt 
would  not  entitle  defendant  to  a 
continuance,  as  of  course,  on  that 
ground.  Peterson  v.  Metropolitan 
St.  R.  Co.,  211  Mo.  498.  Ill  SW  37. 

83.  See  supra  note  81;  Infra  {  92. 

84.  Ala. — ^Alabama  Steel,  etc.,  Co. 
V.   Wrenn,    136  Ala.   476,   34   S  970. 

Cal. — Smith  v.  Murphy,  168  Cal. 
328,    143   F    594. 

.Ga. — Georgia  L.  Ins.  Co.  v.  Han- 
vey,  143  Oa.  786,  86  SE  1036;  Jones 
v.  Ragan,  136  Ga.  653.  71  SE  1098; 
Pine  Mountain  Mica,  etc.,  Co.  v.  Car- 
ver, 134  Ga.  5,  67  SE  428:  Craddock 
V.  Kelly,  129  Ga.  818,  60  SE  193; 
Atlanta  Land,  etc..  Co.  v.  Halle.  106 
Ga.  498,  32  SE  606;  Atlanta  Cotton- 
Seed  Oil  Mills  V.  CoflEey,  80  Ga.  146, 
4  SB  769,  12  AmSR  244;  Thompson 
V.  H.  S.  Meiskcy  Co.,  18  Ga.  A.  161, 
89  SE  80;  Lundy  v.  Livingston,  11 
Ga.  A.  804,  76  SE  594;  Hill  v.  Harris, 
11  Ga.  A.  3B8,  75  SE  618;  Deen  v. 
Wheeler,    7   Ga.  A.   607,  67   SE  212. 

Iowa. — Foote  v.  Burlington  Gas 
Light  Co..  103  Iowa  676,  72  NW  766. 


Ky. — Moore  v.  Pierce.  160  Ky.  107. 
169  SW  620;  Illinois  Cent.  R.  Co.  V. 
Frost,  124  SW  821;  Swift's  Iron,  etc. 
Works  V.  Dye,  6  Ky.  Op.  261. 

Mass. — Tourtelot  v.  Tourtelot,  4 
Mass.    506. 

Mich. — Crane  Lumber  Co.  v.  Bel- 
lows,   116    Mich.    304,    74    NW   481. 

Mo. — Colhoun  v.  Crawford,  60  Mo. 
458;  Rlsfling  v.  Juede,  166  Mo.  A. 
216,  147  SW  168;  Norman  v.  Order 
of  United  Commercial  Travelers  of 
America,  163  Mo.  A.  175,  146  SW 
853;  Mangelsdorf  Bros.  Co.  v.  Ham- 
den  Seed  Co.,  132  Mo.  A.  607,  112  SW 
15;  Keeton  v.  St.  Louis,  etc.,  R.  Co.. 
116  Mo.  A.  281,  92  SW  612;  Kelten- 
baugh  v.  St.  Louis,  etc,  R.  Co.,.  34 
Mo.   A.    147. 

Mont. — Downs  v.  Cassidy,  47  Mont. 
471,  133  P  106,  AnnCasl916B  116S. 

Nebr. — Bliss  v.  Beck,  80  Nebr.  290, 
114  NW  162.  16  Al&Cas  366. 

Tex. — Gilliland  v.  Ellison,  (Civ.  A.) 
137    SW   168. 

Wash. — Burger  v.  Covert,  76  Wash. 
628,    135    P    30,   AnnCasl916C   81. 

W.  Va. — Ravenswood  Bank  v.  Ham- 
ilton,  43  W.  Va.  76,  27  SB  396. 

Wis. — Rahles  v.  J.  Thompson,  etc.. 
Mfg.  Co.,  137  Wis.  606.  118  NW  360, 
119  NW  289,  23  LRANS  298. 

[a]  m  Oeorrla  under  Code,  < 
3521  CCiv.  Code  (1910)  |  6714],  pro- 
viding for  a  continuance  In  the  case 
of  an  amendment  to  the  pleadings,  tt 
Is  not  improper  to  refuse  such  con- 
tinuance when  counsel  of  the  op- 
posite party  does  not  state  *>r  show 
that  "he  is  less  prepared  for  trial 
than  he  would  have  been  if  such 
amendment  had  not  been  made,  and 
how."  Georgia  L.  Ins.  Co.  v.  Han- 
vey,  143  Ga.  786,  85  SE  1036;  Jones 
V.  Ragan,  136  Ga.  663,  71  SB  1098; 
Pine  Mountain  Mica,  etc.,  Co.  v.  Car- 
ver, 134  Ga.  5,  67  SE  428;  Craddock 
V.  Kelly,  129  Ga.  818,  60  SE  193;  At- 
lanta Land,  etc.,  Co.  v.'  Haile  106  Ga. 
498,  32  SE  606;  Atlanta  Cotton-Seed 
Oil  Mills  V.  Coffey,  80  Ga.  145,  4  SE 
759,  12  AmSR  244;  Thompson  v.  H. 
S.  Melskey  Co.,  18  Oa.  A.  161,  89  SE 
80;  Lundy  v.  Livingston,  11  Ga.  A. 
804,  76  SB  694;  Hfil  v.  Harris,  11 
Ga.  A.  358,  75  SE  618;  Deem  v. 
Wheeler,   7   Ga.  A.   507.   67   SB  212. 

[b]  Amendment  to  be  met  ttf  tea- 
timony  of  party. — where  the  ''evi- 
dence to  meet  an  amended  pleading 
must  necessarily  come  from  the 
party  himself,  his  application  for  a 
continuance  is  properly  denied. 
Smith  v.  Murphy,  168  Cal.  328,  143 
P  694. 

[c]  JnOcment  on  single  omint^— 
PlaintllTs  praying  judgment  by  de- 
fault on  the  first  count  of  a  declara- 
tion, after  argument  of  a  demurrer 
to  the  second  count,  does  not  en- 
title defendant  to  a  continuance. 
Ally  V:   Neely,   6   Blackf.    (Ind.)    200. 

Aa  reqnlalta  of  afllOavlt  see  infra 
«    127. 

86.  DeL — Cirwithin  v.  Mills,  16 
Del.   232,   43  A   161. 

Ky. — ^Ewing  V.  Beauchamp,  4  Bibb 
496. 

Mo. — Colhoun  V.  Crawford,  60  Mo. 
458;  Keltenbaugh  v.  St.  Louis,  etc, 
R.   Co.,    34    Mo.   A.    147. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  McDermitt,  (Civ.  A.)  176  SW 
509;  Texarkana  v.  Williams,  (Civ. 
A.)_146  SW  S33. 

W.  Va. — Ravenswood  Bank  v. 
Hamilton,   43   W.   Va.   76,   27    SE}  296. 

86.    See  supra  note  81;  Infra  I  93. 

B7.  Cal. — Francis  v.  Western 
Screen  Co.,   22  Cal.  A.  32,  133  P  327. 

Ind. — Bennett  v.  Baker,  Wile.   168. 

Kan.— Thompson  v.  Aultman,   etc. 


For  later  eases,  developments  and  Ahoafea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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without  the  amendment.^  The  withdrawal  of  the 
allegations  complained  of  as  constituting  surprise 
justifies  refusal  of  a  continuance." 

DiBcretion  of  court.  The  granting  of  a  continu- 
ance on  the  ground  of  surprise  caused  by  the 
amendment  of  pleadings  is  largely  within  the  dis- 
cretion of  the  courtj  and  this  discretion  will  pot  be 
disturbed  unless  it  appears  that  it  has  been 
abused." 

Withdrswii^  demurrer  to  pies  and  flling  replica- 
tion. The  withdrawal  of  a  demurrer  to  a  plea  and 
the  filing  of  a  replication  are  within  the  spirit  if 
not  the  letter  of  the  rules  and  statutes  pertaining 
to  continuances  following  the  amendment  of  a 
pleading." 

Macb.  Co.!  »4  Kan.  459,  146  P  118S. 

Ky. — Moore  v.  Pierce,  160  Ky.  107. 
169   SW   620. 

Okl.— L«wlB  ▼.  Bandy.  46  OkL  46, 
144   P   S24.  . 

Pa. — Conrad  v.  PennsylTania  R. 
Co.,    16    Pa.    Dlst.    284. 

8.  D. — Van  Abel  v.  Wemmerlng,  33 
S.  D.  644.  146  NW  697. 

[a]  Wltnaasaa  la  ooiirt<->Where 
all  the  witnesses  whA  might  be  ex- 
amined tn  regard  to  the  matters  set 
up  In  the  amended  pleading  are  In 
court  and  the  applicant  for  a  con- 
tinuance does  not  show  the  absence 
of  any  witnesses  or  that  he  would  be 
able  to  show  any  dlfterent  facts  than 
those  teatlfled  to.  he  la  not  preju- 
diced by  the  refusal  of  a  continu- 
ance. Francis  v.  Western  Screen 
Co.,   22  Cal.   A.    32,   133    P    327. 

Taiitat^  Ho  aak  for  oontijinaiic*  c» 
graatlaf  of  amMidBiaat  aa  sliowtaur 
iMk  of  vrojnttlea  see  Appeal  and 
ESror  I   2920. 

8B.  Missouri  River  Transp.  Co.  ▼. 
Minneapolis,  etc,  R.  Co.,  34  S.  D.  1. 
147  NW  82:  Flak  v.  Miller,  13  Tex. 
224;  Gulf,  etc,  R.  Co.  v.  Slubbs, 
(Tex.  Civ.  A.)  186  SW  699.  See  also 
McDowell  V.  Bowles,  etc.,  Oraln  Co., 
(Iowa)  157  NW  178:  International, 
rtc,  R.  Co.  V.  Jones,  (Tex.  Civ.  A.) 
175  SW  488  (both  recognizlns  the 
mie);  and  infra  |   93. 

"Where  a  continuance  is  asked  on 
the  ground  of  surprise  caused  by 
iUing  an  amendment,  it  must  appear 
that  the  amendment  makes  it  ncces- 
«ary  to  produce  evidence  not  before 
required."  Gulf,  etc.,  R.  Co.  v. 
Stubbs,  (Tex.  Civ.  A.)  166  SW  699, 
701. 

"The  fact  that  a  complaint  Is 
amended,  does  not  of  itself,  entitle 
the  defendant  to  a  continuance,  un- 
less the  amendment  so  changes  the 
Issues  as  to  require  evidence  addi- 
tional to.  or  other  tlian,  that  which 
would  have  been  necessary  without 
the  amendment.  Unless  new  or  ad- 
ditional evidence  became  necessary, 
the  defendant  could  not  claim  sur- 
prise, or  that  it  was  not  prepa/ed  tn 
proceed  with  the  trial,  because  of 
the  amendment."  Missouri  River 
Transp.  Co.  v.  Minneapolis,  etc.,  R. 
Co..  34  S.  D.  1,  10.  147  NW  82. 
_W«  Kentucky  Tract.,  etc.,  Co.  v. 
Walts,  167  Ky.  236,  180  SW  3B6;  Mis- 
souri, etc.,  R.  Co.  v.  Avis,  41  Tex. 
Civ.  A.  72,  91  SW  877  [afT  100  Tex. 
33,  »3  SW  424].  But  see  Echeve- 
ria  v.  Nairac,  Wall.  Sr.  29,  8  F.  Cas. 
Ko.  4,261  (where  defendant  by  mis- 
take gave  notice  of  a  new  ground 
of  defense,  in  consequence  of  which 
plalntlfr  sent  away  a  material  wit- 
ness, who  was  still  absent.  In  order 
to  obtain  additional  testimony,  and 
the  court  granted  a  continuance,  al- 
though plaintiff  was  under  a  rule 
to  try  or  non  pros.,  and  although  de- 
fendant offered  to  resume  his  orig- 
inal ground  of  defense). 

90.  Ala. — U.  S.  Fidelity,  etc,  Co. 
V.  Damsklbaaktleselskabet  Habll,  138 
Ala.   348,    36    S    344. 

Aril. — Copper    Belle    Min.    Co.    v. 
Costello.   12-  Arts.   318,   100  P  807. 
_C!al. — Francis    v.    Western    Screen 
Co.,   22  Cal.    A.    32,    183    P    327. 

Ga. — Cfrawford    v.    Crawford,     139 


Ga.    394,    77    SE    567:    Hill   v.    Harris, 

11  Ga.  A.  368,  75  SK  518;  Sartorlous 
V.  Paper  Mills  Co.,  10  Ga.  A.  622.  73 
SB  864:  Farmers'  Oil,  etc.,  Co.  v. 
Southern  Reflnlnar  Co.,  10  Ga.  A.  416, 
73  SB  360;  Cordele  v.  Williams.  7 
Ga.  A.  445.  67  SB  116:  American  Ins. 
Co.  V.  Bailey,  6  Ga.  A.  424,  65  SB 
160;  Georgia,  etc.,  R.  Co.  v.  Sasser,  4 
Ga.  A.  276,  61  SB  606;  Sparks  Impr. 
Co.  V.  Jones,  4  Ga.  A.  61,  60  SE  810. 

111.— Bell  V.  Toluca  Coal  Co.,  272 
III.    576.,  112   NE   311. 

Ind. — Makepeace  v.  State,  8  Ind. 
41. 

Iowa. — Menefee  v.  Whisler,  169 
Iowa  19,  160  NW  1084:  Tyler  v. 
Bowen,  124  Iowa  452.  lOO  NW  506; 
Snediker  v.  Poorl>augh,  29  Iowa  488. 

Ky. — Taylor  v.   Berry,    6  KyL   623. 

Mich. — Wellman  ▼.  O'Connor-Mar- 
tin Co..    178   Mich.   682.   148    NW  289. 

Mo. — Peterson  v.  Metropolitan  St. 
R.  Co.,  211  Mo.  498,  111  SW  37; 
Jackson  v.  Southwest  Missouri  R. 
Co..   171   Mo.   A.   430,    156   SW   1005. 

Mont. — Downs  v.  Cassidy,  47  Mant, 
471,   133  P  106,  AnnCasl916B  1166. 

Pa. — Walthour  v.  Sp&ngler,  81  P«u 
623;  Folker  v.  Satterlee,  2  Rawle 
213;  Pittsburgh,  etc.,  R.  (3o.  v.  Clarke, 
2  Pittsb.  48,  7  PittsbliegJ  129. 

S.  D. — Van  Abel  v.  Wemmering,  38 
S.  D.  544,  146  NW  697;  Hannahs  v. 
Provine,   28   S.  D.   200,   133  NW  63. 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Gold- 
berg. 68  Tex.  685,  6  SW  824;  New 
JerseyF.  Ins.  Co.  v.  Baird,  (Civ.  A.) 
187  SW  356;  St.  Louis  Southwestern 
R.  Co.  V.  Williams,  (Civ.  A.)  170  SW 
1069;  Ck)Chrane  v.  Wilson,  (Civ.  A.) 
136  SW  531;  Missouri,  etc,  R.  Co.  T. 
Henserlang,  38  Tex.  Civ.  A.  624,  86 
SW  948;  (3ulf,  etc..  R.  Co.  v.  Duvall, 

12  Tex.  Civ.  A.  348,  86  SW  699. 
Wash. — Lindqulst     v.     Seattle,     67 

Wash.  230,  121  P  449;  LAmpe  T. 
Jaoobsen,  46  Wash.   633,  90  P  664. 

W.  Va. — Harvey  v.  Parkersburv 
Ins.  Co..  37  W.  Va.  272.  16  SB  680. 

Wis. — ^Wood  v.  General  R.  Signal 
Co.,  161  Wis.  71,  161  NW  269. 

"Trial  courts  have  a  pretty  broad 
discretion  In  passing  upon  applica- 
tions for  continuances  made  because 
pleadings  have  been  amended."  Wood 
V.  General  R.  Signal  Co.,  161  Wis.  71, 
76.  161  NW  269. 

After  damtizrer  ■nstalBed.— 
within  the  discretion  of  the 
court  to  refuse  a  continuance 
on  the  ground  of  surprise  caused  by- 
matters  alleged  in  an  amended  peti- 
tion filed  after  demurrer  had  been 
sustained  to  the  original  petition. 
Gulf,  etc.,  R.  Co.  V.  Duvall,  12  Tex. 
Clv.  A.  348,  35  SW  699.  (2)  But 
where  a  demurrer  to  a  bill  is  sus- 
tained, and  plaintiffs  amend  at  bar, 
and  defendants  n<^ither  demur  to  the 
amended  bill  nor  ask  for  delay,  there 
is  no  error  in  not  continuing  the 
case  for  the  term.  Taylor  v.  (3ox,  32 
W.  Va.   148,   9   SH  70. 

91.  Taylor  v.  Heffner,  4  Blackf. 
(Ind.)  387;  Dempsey  v.  Harrison,  4 
Mo.  267;  Risher  v.  Thomas,  1  Mo. 
739. 

90.    See  sui>ra  I  91. 

93.  Danley  v.  Scanlon,  116  Ind.  8, 
17  NB  158;  Mcintosh  v.  Oldham,  12 
Ky.  Op.  90;  Jennings  v.  Sheldon,  63 
Mich.    431,    19    NW   132;   McWhorter 


10.    101    IN 

fa]     Ai 
(l)  It  is 
trial   coui 


[i  92]  b.  Hateiiality  of  Amendments.  As  has 
been  stated,  any  substantial  amendment  of  th« 
pleadings  which  operates  as  a  surprise  entitles  the 
opposite  party  to  a  continuance;  and,  according  to 
the  early  rule,  in  some  jurisdictions  a  substantial 
amendment  of  the  declaration  entitled  defendant 
to  a  continuance  apparently  without  reference  to 
the  question  of  surprise.^  The  rule  is  sometimes 
stated  in  effect  to  be  that  where  the  amendment  is 
material  and  there  does  not  exist  sufficient  time-  to 
secure  evidence  relative  thereto,  a  continuance 
should  be  granted."  A  continuance  should  not  be 
allowed  for  merely  formal  or  immaterial  amend- 
ments or  amendments  not  calculated  to  surprise  or 
cause  prejudice  to  the  adverse  party." 

V.  Estes,  (Tex.  Civ.  A.)  175  SW  846; 
Wltliff  V.  Spreen,  61  Tex.  Civ.  A.  644, 
112  SW  98;  Horwitz  v.  1a  Roche, 
(Tex.  Clv.  A.)  107  SW  1148;  Galves- 
ton, etc.,  R.  (JO.  V.  Smith,  9  Tex.  CiT. 
A.  450,  29  SW  186.  And  see  Sparks 
V.  Green,  69  S.  C.  198,  224,  48  SB  61 
(where  the  court  said:  "If  the  plain- 
tiff had  objected  to  proceeding  to 
trial  on  the  very  day  these  supple- 
mental ap^wers  were  served,  the 
trial  should  have  been  postponed.  If 
an  application  therefor  had  been 
made  by  the  plaintiff.  This  Court 
desires  to  place  upon  record  its  dis- 
approval of  forcing  an  opposing  porfy 
to  trial  on  the  day  such  an  important 

f>leading  as  a   supplemental   answer 
B  first  filed"). 

[a]  atnendmsiit  auda  on  »m  at 
trial  "When  new  matter  material 
to  a  cause  of  action  ia  pleaded  on  the 
e-ve  of  trial,  the  adverse  party  should, 
upon  a  proi>er  application,  be  given 
a  continuance  to  enable  him  to  pro- 
cure his  testimony  on  such  .  allega- 
tions." Galveston,  etc,  R.  Co.  v. 
Smith.  8  Tex.  Civ.  A.  460,  468,  29  SW 
186. 

[b]     Action  for  pecaoaal  laJatlM. — 

Where,  In  an  action  for  personal 
injuries  received  while  operating  a 
planing  machine,  the  Urst  paragraith 
In  the  complaint  alleged  that  plain- 
tiff had  been  employed  to  work  at  a 
dangerous  machine  without  being 
warned  of  its  danger,  the  filing,  ad^ter 
the  Jury  had  been  empanelled,  of  an 
additional  paragraph  alleging  that 
the  machine  was  not  in  a  safe  con- 
dition, and  that  plaintiff  was  injured 
by  reason  of  its  defectl-v«  condition, 
will  entitle  defendants  to  a  continu- 
ance on  the  ground  that  they  liave 
not  made  sufficient  preparation  Do 
meet  the  testimony  that  may  be  In- 
troduced under  the  additional  -para- 
graph, and  that  if  time  is  allowed, 
they  can  and  will  bring  the  machine 
Into  court  for  the  inspection  of  the 
Jury.     Danley  v.  Scanlon,  116  Ind.'  8; 

17  NE  168. 
[c]    Allegation   of  ■mtxaa.tT'r^Ati 

cunendment  of  the  declaration  after 
the  proofs  are  in  and  the  argument 
has  begun,  alleging  a  verbal  war- 
ranty in  addition  to  the  written 
warranty  sued  on,  is  material,  <and 
entitles  defendant  to  a  oontiniMuioe 
In  order  to  prepare  to  meet  the  new 
claim.  -Jennings  v.  Sheldon,  53  Mich. 
431.  19  NW  132. 

94.  Ala.— U.  S.  Fidelity,  etc,  Co.  v. 
Damsklbsaktieselskabet  Habll,,  138 
Ala.  348,  35  S  S44;  Elyton  Land  Co.  v. 
Denny,  108  Ala.  653,  18  S  661. 

Ark. — Port  Smith,  etc.,  Olst  v. 
Scott,  103  Ark.  405,  147  SW  440. 

Cal. — Lincoln  County  Bank  v.  Fet. 
terman.  170  C^l.  367,  149  P  811; 
Ellen  V.  Lewison,  88  Ced.  2S8,  26  P 
109.  I 

Colo. — Wilcox  V.  American  Sav. 
Bank,  21  Colo.  348,  40  P  881. 

Fla. — Barnes  v.  Soott,  29  Fla.  286, 
11  8  48. 

Ga, — Constitution  Pub.  Co.  v.  Way, 
94  Ga.  120.  21  SE  139;  C^atUnooga. 
etc.,    R.   Co.    v.    Jackson,    86   Ga    676. 

18  SE  109;  Myers  v.  Hook,  11  Gia.  A, 
617,  76  SE  833.  .    - 

111.— Wabash  R.  Ck>.  v.  Campbell, 
219    111.    312,    76    NE    846,    3    LRANS 
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li  93]  c  Absence  of  Sorprlao  as  Groond  of 
Beftudng  Oontiniuuice— (1)  In  Qeneral  The  key- 
note of  the  courts'  decisions  in  this  class 'of  cases 
is  the  surprise  occasioned  the  adverse  party  by  the 
amendment  as  allowed,  and  in  the  absence  of  any 
showing  to  that  effect  the  application  will  be 
denied.  And  so  where  the  original  pleadings  are 
fall  enough  to  give  reasonable  premonition  that  the 


matter  embraced  in  the  amendment  exists  as  a  factj 
and  is  likely  to  be  used  on  the  trial,  a  want  of 
preparation  by  adverse  counsel  as  to  it  is  no  eanse 
for  a  continuance  on  the  ground  of  surprise."  Thus, 
where  evidence  of  the  facts  allegfed  in  a  trial  amend- 
ment is  admissible  under  the  original  pleading,  a 
refusal  of  a  continuance  asked  for  on  the  ground 
of  surprise  is  not  error.*^    Similarly  the  filing  of 


lt92:  Shoning:er  Co.  v.  Hann,  219  III. 
242,  76  NC  354.  3  LRANS  1097: 
Phillips  V.  Bdsall,  127  111.  ESS,  20  NB 
801;  Dobbins  v.  Hlffglns,  78  III.  440; 
KaKay  v.  School  Trustees,  88  111.  75: 
Hockford,  etc.,  R.  Co.  v.  PhllllpB,  66 
111.  548;  Elames  v.  Morgan.  37  111. 
260;  Hawks  v.  Lands.  8  111.  227; 
Russell  V.  Martin,  3  III.  492;  Crane 
v.  Graves,  1  111.  66;  Scott  v.  Crom- 
well, 1  111.  25;  Ferguson  v.  Hale,  162 
III.  A.  623;  Calumet  Land  Co.  v. 
Perry,  86  111.  A.  378. 
.  Ind. — Bpperly  v.  Little,  6  Ind.  344; 
Rushville,  etc.,  R.  Co.  v.  McManus.  4 
Ind.  276;  Helms  t.  Slsk.  8  Blackf. 
t03:  Roberts  v.  Ward,  8  Blackf.  333; 
HoKlnney  y.  Halter,  7  Blackf.  386. 
4S  AmD  96;  Tipton  y.  Cummins,  5 
Blackf.  671;  Beck  v.  Williams.  5 
Blackf.  374;  Nlmmon  v.  WortbinKton. 
Smith  226. 

Iowa. — 'Nelson  v.  Hagen,  72  Iowa 
706,  31  NW  876. 

Kan. — Rice  y.  Hodge,  26  Kan.  164; 
Missouri  Rivwr,  etc..  R.  Co.  v.  Owen, 
8  Kan.  409:  union  Pac.  R.  Co.  v. 
Uotsner,  8  Kan.  A.  431.  65  P  670. 

Ky. — Moore  v.  Pierce.  160  Ky.  107, 
169  SW  620;  Western,  etc.,  L.  Ins.  Co. 
v.  Qiitnane.  157  Ky.  275,  188  SW 
192;  Hess  v.  Hymson,  93  SW  9,  29 
KyL  327;  Clark  v.  Prentice,  3  B.  Hon. 
684;  Eldridge  v.  Duncan,  1  B.  Mon. 
101:  Turpdn  *.  Soott,  5  Lltt.  6:  W^atts 
V.  McKenny,  1  A.  K.  Marsh.  660; 
ElwinK  v.  Beauchamp,  4  Bibb  496. 

Mich.— MiUlken  v.  St.  aalr,  136 
Mlcii.  260,  99  NW  7. 

Mo. — ^Idalia  Recaty,  etc.,  Co.  v. 
Norman,  259  Mo.  619,  168  SW  749; 
Mirrielees  y.  Wabash  R.  Co.,  168  Mo. 

470.  63  SW  718;  Harvey  v.  Renfro, 
7  Mo.  187:  Chambers  v.  Lane,  6  Mo. 
289;  Riefllng  y.  Juede.  166  Mo.  A. 
216,  147  SW  168;  Merrill  v.  St.  Louis, 
12  Mo.  A.  466  raff  88  Xo.  244,  63 
AmH  676]. 

Mont. — ^Downs  v.  Cassidy,  47  Mont. 

471,  133  P  106,  AnnCasl916B  1166; 
Wormall  v.  Reins,  1  Mont.  627. 

Nebr. — Linton  v.  Gathers,  70  Nebr. 
601,  97  NW  800. 

Pa. — ^Walthour  v.  Spangler,  81  Pa. 
U3:   Richards   y.   Nixon,   20   Pa.   19; 
Welkel  V.  Bockel.  4  Walk.  386. 
^  S.    C— McMahali    v.    Murphy,    17 
^  CL  L.  635. 

Tenn. — Ficley  v.  Acme  Kitchen 
Furniture  Co.,  IIS  Tenn.  698,  109  SW 
504. 

Tex.— Plsk  V.  Miller,  18  Tex.  224: 
Berry  v.  Hindman,  (Civ.  A.)  129  SW 
1181;  Houston,  etc.,  R.  Co.  v.  Cluck, 
(Cly.  A.>  84  SW  862  faff  99  Tex.  130, 
87  SW  817];  Western  Union  Tel.  Co. 
V.  Hirsch,  (Civ.  A.)  84  SW  394; 
LIndsley  v.  Parks,  17  Tex.  Civ.  A. 
687,  43  SW  277;  Texas,  etc.  R.  Co.  y. 
Bagwell,  3  Tex.  Cly.  A.  266.  22  SW 
829. 

Wash. — ^Lampe  v.  Jacobsen,  46 
Wash.  638.  90  P  654. 

Wyo. — ^Pullman  Co.  ^  v.  Flnley,  20 
Wyo.  456,   126  P  380.  ' 

[a]  Bnju^lylaf  oanlaaioA^— "The  pe- 
tition did  not  aver  the  payment  of 
the  weekly  premiums  by  the  Insured, 
aa  required  by  the  policy  contract. 
and  the  amended  pl«adlng  merely 
corrected  this  omission.  Of  course 
the  trial  court  properly  permitted  it 
to  be  filed,  and  this  ruling  did  not 
furnish  any  grounds  for  a  continu- 
ance." Western,  etc.,  L.  Ins.  Co.  y. 
Oiltnane,  167  Ky.  275,  163  SW  192. 

[bl  AntOtnaumt  of  aots^— The 
amending  of  the  declaration  In  a  suit 
on  a  sealed  note  by  Inserting  an 
averment  that  the  maker,  defend- 
ant, had  had  notice  of  its  assignment 


to  plaintiff  Is  unnecessary  and  is  no 
cause  for  continuance.  Helms  v. 
Slsk.    g   Blackf.    (Ind.)    503. 

[c1  In  an  aotloa  Iqr  a  ItmaS*  for 
slasutr  plantift  amended  her  declara- 
tion by  asserting  that  she  was  "sole 
and  unmarried.  It  was  held  that 
the  amendment  was  wholly  Imma- 
terial, and  no  cause  for  a  continu- 
ance.    Russell  V.  Martin,  3  III.  492. 

[d]  lassrtioB  of  attoxnsya  nam*,— 
A  continuance  will  not  be  granted  on 
allowing  plaintlfC  to  amend  by  insert- 
ing his  attorney's  name  and  subscrip- 
tion to  the  declaration,  it  having 
been  properly  indorsed  thereon.  Mc- 
Mahan  v.  Murphy.  17  S.  C.  L.  635. 

[e]  MgiMittire.  of  party  <—Tha 
amendment  of  a  petition  Dy  aJlowlng 
plaintiff  to  sign  it  does  not  entitle 
defendant  to  a  continuance.  Missouri 
River,  etc..  R.  Co.  v.  Owen.  8  Kan. 
409;   Harvey  v.   Renfro.    7  Mo.  187. 

98.  U.  S. — Seaboard  Air  Line  R. 
Co.  v.  Koennecke.  239  U.  S.  852.  86 
set  126.  60  L.  ed.  524  [afl  101  S.  C. 
88.  85  SB  874];  Lambert  v.  Smith.  14 
F.  Cas.  No.  8.027.  1  Cranch  C.  C.  347. 

Aril. — Jordan  v.  Schuerman.  6 
Arls.  79.  63  P  679. 

Ark. — Ft.  Smith,  etc..  DIst.  v.  Soott, 
108  Ark.   405.   147  SW  4n0. 

Cal. — Elllen  v.  Lewlson,  88  Cal.  268, 
26  P  109. 

Ga. — Pine  Mountain  Mica,  etc.,  Co. 
v.  Carver.  134  Ga.  6.  67  SB  428jWil- 
son  Coal,  etc.,  Co.  v.  Hall.  etc..  Wood- 
working Mach.  Co.,  97  Oa.  330,  22  SB 
630;  Atlanta  Cotton-Seed  Oil  Mills 
V.  Coffev,  80  Ga.  146.  4  SB  759,  12 
AmSR  244;  Jones  v.  Lavender,  56 
Ga.  228;  Jones  v.  Henderson,  49  Ga. 
170;  Haines  v.  Curry,  86  Ga.  602: 
Lundy  V.  Livingston,  11  Ga.  A.  804,  76 
SB   694. 

111. — Cossens  v.  Chicago  Hydraulic 
Press-Brick  Co..  166  HI.  213.  46  NE 
788  [aff  64  111.  A.  569]:  Phillips  v. 
Bdsall.  127  111.  635,  20  ISffi!  801;  Driver 
V.  Ford,  90  111.  696;  Llndsey  v.  Llnd- 
sey,  40  111.  389;  Moshler  v.  Knox 
College.  32  HI.  156. 

IntT — Ohio.  etc..  R.  Co.  ▼.  Selby,  47 
Ind.  471.  17  AmR  719;  Mitchelltree 
School  Tp.  y.  Hall,  (A.)  68  NB  919; 
North  British,  etc.,  Ins.  Co.  v.  Rudy, 
26  Ind.  A.  472.   60  NB  9. 

Iowa.— George  v.  Swafford,  76  Iowa, 
491.  89  NW  804. 

Ky.— Kelly  y.  Sale,  168  Ky.  216, 
181  SW  1099;  Gardner  y.  Alexander, 
167  Ky.  699,  181  SW  180;  Yellow  Pop- 
lar Lumber  Co.  v.  Ford,  141  Ky.  6, 
131  SW  1010-  Illinois  Cent.  R.  Co.  v. 
Frost,   124  SW  821. 

Miss. — Vlcksburg.  etc.,  R.  Co.  v. 
Stocking.   13  S  469. 

Mo. — Towle  v.  St.  Joseph,  (A.)  185 
SW  1161;  BlllB  V.  Wahl,  180  Mo.  A. 
607,  167  SW  682;  Mangelsdorf  Bros. 
Co.  V.  Hamsden  Seed  Co.,  132  Mo.  A. 
607.  112  SW  16. 

Nebr.— Bliss  v.  Beck,  80  Nebr.  290, 
114  NW  162.  16  AnnCas  866:  Omaha 
V.  Cane.  15  Nebr.  657,  20  NW  101. 

N.  C. — SUnghuff  V.  Hall.  124  N.  C. 
397.    32    SB    739. 

Pa. — Bracken  y.  Pennsylvania  R. 
Co.,  222  Pa.  410,  71  A  928,  34  LRANS 
790;  Folker  v.  Satterlee.  2  Rawle  213; 
Johnson  v.  Hulsehart.  3  Phila.  879. 

S.  D. — Hannahs  v.  Provine,  28  S.  D. 
200,  133  NW  53;  Kennedy  v.  Slo'ux 
Falls  Agricultural  Ins.  Co.,  21  S.  D. 
145,  110  NW  116;  J.  I.  Case  Thresh- 
ing Mach.  Co.  V.  Blchlnger,  16  S.  D. 
580,  91  NW  82. 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Gold- 
berg, 68  Tex.  686,  6  SW  824;  Com- 
monwealth Bonding,  etc.,  Ins.  Co.  v. 
Bryant,    (Civ.   A.)   185   SW  979;  Ter- 


rell Sewerage  Co.  v.  Stiles,  (Civ.  A.) 
177  SW  1068;  International,  etc.,  R. 
Co.  v,  Jones,  (Civ.  A.)  176  SW  486; 
American  Nat.  Ins.  Co.  v.  Bumslde. 
(Civ.  A.)  176  SW  169;  Kretzschmar 
y.  Peschel.  (Civ.  A.)  144  SW  1021; 
Cochrane  v.  Wilson.  (Civ.  A.)  186  SW 
581;  Missouri,  etc..  R.  Co.  v.  Brantley, 
26  Tex.  Cly.  A.  11,  62  SW  94;  Texas, 
etc..  R.  Co.  V.  Bancroft.  (Civ.  A.)  56 
SW  606;  Texas;  etc.,  R.  Co.  y.  Neal. 
(Civ.  A.)  33  SW  693;  Texas,  etc.  R. 
Oo.  v.  Cornelius.  10  Tex.  Civ.  A.  126. 
80  SW  720;  San  Antonio,  etc.,  R.  Co. 
V.  Llitke,  (Civ.  A.)  26  SW  248;  Lamb 
y.  Beaumont  Temperance  Hall  Co., 
2  Tex.  Civ.  A.  289.  21  SW  713. 

W.  Va. — Anderson,  y.  Kahawha 
Coal  Co..  12  W.  Va.  626. 

Wis. — Bouner  v.  Home  Ins.  Co., 
18  Wis.  677. 

•et  Oa. — Pine  Mountain  Mica,  etc. 
Co.  V.  Carver,  134  Ga.  6.  67  SB  426; 
Jones  V.  Lavender.  55  Ga.  228. 

Ind. — Magnnison  v.  Billings,  162 
Ind.  177.  52  NB  808. 

Kan. — Parsons  Water  Co.  v.  Hill. 
46  Kan.  146.  26  P  412. 

Ky. — ^Tellow  Poplar  Lumber  <3o.  v. 
Ford.  141  Ky.  6,  131  SW  1010. 

N.  D. — ^Pollock  v.  Jordon,  22  N.  D. 
182.  186,  182  NW  1000,  AnnCasl914A 
1264  [quot  Crye]. 

Pa. — ^Walthour  y.  Spfmgler,  81  Pa. 
623. 

S.  D. — Hannahs  v.  Provine,  28  8.  D. 
200,   138  NW  63. 

Tex. — ^Western  Union  Tel.  Co.  v. 
Qllllland,  (Civ.  A.)  180  SW  212. 

Va.— -American  Bonding,  etc.,  Co. 
V.  Milatead,  102  Va.  683,  47  SB  868. 

Wash. — Pearson  v.  Gullaii&  81 
Wash.  67,  142  P  466. 

Wis.— <JIllett  v.  Bobbins,  12  Wis. 
819. 

[a]  Vaitlea  are  bomd  to  tate  aotloa 
fhat  la  an  oaaea  amendanaata  will  bo 
fiaated  on  fair  and  reaaoaaUe  «oa- 
oltlons,  and  where  there  Is  enough 
of  substance  in  the  defective  pleao- 
Ing  to  fairly  apprise  the  opjiosite 
party  of  what  he  is  required  to  meet, 
he  cannot  claim  a  continuance  on  the 
grond  that  it  has  worked'  a  surprise. 
Magnuson  v.  Billings,  162  Ind.  177, 
52  NB  808;  Parsons  Water  Co.  v. 
Hill,  46  Kan.  146,  26  P  412;  Walthour 
V.  Spangler,  81  Pa.  628;  Gillett  y. 
Bobbins,   12  Wis.  319. 

rb]  AYnenrtment  as  to  pexmaaeat 
laJiuT*— Where  the  original  petition 
in  an  action  for  a  personal  injury  al- 
leged that  plaintiff  believed  that  he 
had  been  permanently  Injured,  and 
the  answer  denied  that  the  injury 
had  permanently  Injured  him,  an 
amended  petition  filed  on  the  trial. 
merely  alleging  that  plaintiff's  injury 
was  permanent,  did  not  surprise  de- 
fendant, and  it  was  not  entitled  to 
a  continuance.  Tellow  Poplar  Lum- 
ber Co.  V.  Pord.  141  Ky.  i.  181  SW 
1010. 

97.  III. — Shoninger  <3o.  ▼.  Mann, 
219  III.  242,  76  NB  SE4,  8  LRANS 
1097  taff  121  111.  A.  276];  Dobbins 
V.  Higgins,  78  III.  440;  CurUs  v. 
Sage.    35    111.   22. 

Ind. — Magnuson  v.  BilUngs,  162 
Ind.  177.  62  NE  803;  Ohio.  etc.  R. 
Co.  V.  Selby.  47  Ind.  471,  17  AmR 
719. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Banks,  142  Ky.  746,  135  SW  285;  Hess 
V.  Hymson,   93   SW  9,   29  KyL  327. 

Mo. — Mirrielees  v.  Wabash  R.  Co., 
163    Mo.    470,   6S    SW   718. 

Tex. — Flsk  V.  Miller.  13  Tex.  224; 
Chicago,  etc..  R.  Co.  v.  Trout,  (Civ. 
A.)  162  SW  1137;  Shiner  v.  Shiner,  14 
Tex.  Civ.  A.  489,  15  Tex.  Civ.  A.  666. 


For  later  oassaf  AoTelopmanta  and  Ohaagaa  In  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 
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CONTINUANCES 


[13  C.  J.]     171 


an  amendment  is  not  matter  of  snrprise  warranting 
a  continuance,  where  it  merely  sets  forth  in  more 
detail  the  matters  alleged  in  the  original  pleading,*" 
or  states  such  matters  in  a  different  manner,**  or 
where  the  matter  set  up  in  the  amended  pleading 
is  identical  with  that  disclosed  hy  the  affidavit 
which  accompanied  the  original  declaration.^  Nor 
in  such  case  does  the  allowance  of  an  amendment, 
to  cure  a  defect  which  had  been  relied  on  by  the 
opposite  party  to  defeat  the  pleading,  create  the 
kind  of  surprise  which  will  warrant  a  continu- 
ance.* In  other  words,  where  the  effect  of  the 
amendment  is  merely  to  put  the  ease  exactly  where 
the  opposite  party  claims  it  should  be  no  continu- 
ance should  be  granted  him  on  the  ground  of  sur- 
prise.' There  is  no  surprise  and  consequently  no 
ground  for  a  continuance  where  the  parties  have 
already  treated  the  subject  matter  of  the  amend- 
ment as  if  it  were  in  issue.* 

[i  94]  (2)  Express  Kotice  of  Amendment.  In 
one  case  it  has  been  held  that  the  fact  that  plaintiff 
informed  defendants  of  an  intended  amendment  in 
time  for  them  to  have  prepared  to  meet  it  is  no 

40  SW  439;  Texas,  etc,  R.  Co.  v.  1 
Cornelius,  10  Tex.  Civ.  A.  IW,  SO  SW 
7*0;  Texas  Cent.  R.  Co.  v.  WllUains, 
(dv.  AO  2«  SW  866;  Texas,  etc.,  R. 
Co.  V.  BaKwell,  3  Tex.  Civ.  A.  266, 
22  SW  829. 
[a]     Aa    aaaandment    aTuagiptt    m 


tnmtm  d«ffx«e  of  aaffUVMiea  than  Is 
chargred  In  the  petition  does  not 
change  the  Issue  so  as  to  reQulre  a 
continuance.  Chesapeake,  etc.,  R. 
Co.  T.  Banks,  142  Ky.  746,  136  SW 
285. 

[b]  amaBdmssts  aarzowlnir  imnsB. 
—A  trial  amendment  In  an  action  for 
Injuries  on  the  ground  of  nearllgenoe, 
after  all  the  evidence  had  been  In- 
troduced without  objection,  which 
evidence  was  admissible  under  the 
complaint  as  It  stood,  the  amendment 
merely  narrowlngr  tl>e  issue  by  specl- 
frlni;  the  neg;lleence,  and  thereby 
Umltlngr  plalntlirs  right  to  recover, 
to  proof  of  the  spedflc  acts  of  negll- 
sence  cbcu-ged  did  not  entitle  defend- 
ant to  a  continuance  for  surprise. 
HIrrlelees  v.  Wabash  R.  Co.,  161  Mo. 
470,  6>  SW  71S. 

[c]  avldaaee  admlsalUa  nndar 
gmwal  dSTrial^— WhefB  evidence  of 
all  the  material  allegations  of  the 
amendntent  is  admissible  under  a 
general  denial  already  pleaded.  It  Is 
not  error  to  deny  a  continuance. 
Uacnuaon  v.  BilUngs.  162  Ind.  177, 
52  NE  803;  Amos  v.  Stockert,  47  W. 
Ta.  10».  34  SB  831.      . 

98.  Ark. — Chicago,  etc.,  R.  Co.  v. 
Pratt,  94  Ark.  430.  127  SW  711. 

Ga. — ^Myers  v.  Hook.  11  Oa.  A.  517, 
76  SB  833;  Fanners'  Oil,  etc.,  Co.  v. 
Southern  ReOnlng  Co.,  10  Oa.  A.  416, 
73  SB  360. 

Iowa. — "Wilson  v.  Chicago,  etc,  R. 
Co..   161    Iowa  191,   142  NW  64. 

Nebr. — Linton  v.  Cathers,  70  Nebr. 
601,  97  >rw  800. 

Tex. — Houston,  etc.  R.  Co.  v. 
Cluck.  (Civ.  A.)  84  SW  862  [aS  89 
Tex.  130,  87  SW  817];  St.  Louis 
Southwestern  R.  Co.  v.  Cambron, 
(Civ.  A.)    181  SW  1130. 

Wash. — Hood  V.  Gerrlck,  69  Wash. 
607,  126   P   966. 

[a]  Ut*Uikg  ont  ooatraot  la  szact 
tenns.— The  original  petition  having 
set  out  in  substance  the  contract 
sued  on.  It  was  not  a  cause  for  sur- 
prise, authorizing  a  continuance,  that 
an  amendment  to  the  petition  set  out 
in  exact  terms  the  contract,  especially 
where  the  answer  also  set  out  the 
contract,  and  a  copy  thereof  was  in 
the  possession  of  defendant.  Farm- 
ers' Oil,  etc.,  Co.  V.  Southern  ReOnlng 
Co..  10   Oa.  A.   416.  73   SB   860. 

»».  Arlc — Kansas  City  Southern 
R.  Co.  V.  Leslie,  112  Ark.  306,  167 
SW  83,   AnnCa8l916B   834. 

Ind.  T. — ^Puroell  Mill,  etc.  <3o.  y. 
Kiiidaad,  2  Ind.  T.  1«9,  47  SW  311. 


Iowa — ^Tork  v.   CHeroens,   41  Iowa 


96. 

Tex. — Oalreston,  etc,  R.  Co.  v. 
Walker,    (Civ.   A.)   76  SW  228. 

Wash. — ^Wilson  v.  Sun  Pub.  Co.,  85 
Wash.  603,  148  P  774. 

1.  Baker  v.  Mode  Millinery  Co.. 
193  in.   A.   607. 

5.  Pollock  V.  Jordan.  22  N.  D.  132, 
182  NW  1000,  AnnCa8l914A  1264; 
American  Bonding,  etc^  Co.  v.  Mil- 
stead,  102  Va.  683,  47  SB  863;  GlUett 
V.  Robblns,  12  Wis.  319. 

2,  Bufflngton  v.  Blackwell,  52  Oa. 
129.  To  same  effect  Balm  v.  Nunn, 
63  Iowa  641,  19  tTW  810. 

4.  Moshier  v.  Knox  College.  32  111. 
166;  Louisville,  etc..  R.  Cte.  v.  Tuggle, 
161   Ky.   409.   162   SW  270. 

"In  the  case  at  bar  the  parties  had 
Introduced  all  of  their  evidence,  as 
though  the  issue  of  contributory 
negligence  had  been  fully  made,  and 
when  appellant  made  its  motion  to 
discharge  the  jury  and  continue  the 
case.  It  was  the  court's  duty  to  over- 
rule said  motion,  unless  the  filing  of 
the  amended  rejoinder,  joining  Issue 
as  to  the  contributory  negligence, 
prejudiced  the  api>ellant.  There  Is  no 
claim  of  surprise  or  inability  on  ap- 
pellant's part  to  present  Its  case  un- 
der the  issue  thus  made;  on  the  con- 
trary, the  issue  had  been  tried  as  if 
the  amended  rejoinder  had  been  Sled 
before    the    trial    began.      The    only 

ground  for  a  continuance  relied  upon 
y  appellant  was,  that  the  court  had 
Improperly  allowed  the  amended  re- 
joinder to  be  filed;  but  that  was  no 
ground  for  a  continuance,  unless  ap- 
pellant was  thereby  surprised  or  mis- 
led to  Its  prejudice,  whl<;h  does  not 
appear."  Louisville,  etc.,  R.  Co  v. 
Tuggle,  161  Ky.  409,  413,  162  SW 
270. 

AaMsdment  to  ooafona  to  pvoot 
see  infra  (  102. 

6.  Sapp  V.  Aiken,  68  Iowa  699,  28 
NW   24. 

a.  Southern  Bell  Tel.,  etc,  Co.  v. 
Jordan,  87  Ga.  69,  13  SB  202:  Tyler 
V.  Bowen,  124  Iowa  463,  100  NW  606: 
Paskvan  v.  AUoues  Mln.  Co.,  186 
Mich.  329,  152  NW  82. 

[a]  Thna,  where  -a  copy  of  the 
amendment  was  served  a  year  before 
the  original  amendment  was  Sled,  a 
continuance  was  refused.  "Under 
the  code  the  plaintiff  had  the  right 
to  offer  the  amendment  at  any  stage 
of  the  trial,  and  was  not  compelled 
to  offer  it  until  the  trial,  and  the  de- 
fendant's .counsel,  knowing  this, 
would  have  made  preparation  to 
meet  it."  Southern  Bell  Tel.,  etc., 
Co.  V.  Jordan,  87  Ga.  69,  71,  13  SB 
202. 

7.  San  Antonio,  etc.,  R.  Co.  v. 
Liitke.    (Tex.  Civ.  A.)  26  SW  248. 

8.  Philllpfl  T.  Atlanta,  79'  Oa.  481, 


reason  for  refusing  defendants  a  continuance, 
where  the  amendment  is  material,  defendants  being 
bound  only  to  prepare  to  meet  the  issues  made  by 
the  pluadi<igs.°  In  others  it  has  been  held  that 
when  a  party  receives  notice  of  an  amendment  that 
is  sufficient  to  put  him  on  inquiry  for  evidence  to 
meet  it.*  Nor  can  defendant  claim  surprise  where 
it  appears  that  he  anticipated  plaintiff's  amend- 
ment, and  had  witnesses  present  to  contest  the 
complaint  as  amended.'  But  where  a  party  has  had 
no  notice  of  an  intended  amendment  and  the  same 
operated  as  a  surprise  at  the  trial  he  is  entitled  to 
a  continuance.' 

[i  95]  d.  Amendments  as  to  Particnlar. Matters 
— (1)  Parties.  Mere  formal  amendments  as  to 
parties  will  not  as  a  general  rule  afford  a  grround 
of  continuance.*  Thus  an  amendment  showin^^  the 
character  in  which  a  party  appears  in  an  action  is 
frequently  allowed,  and  a  continuance  on  the 
ground  of  such  allowance  will  almost  invariably  be 
denied.^*  Nor  will  an  amendment  consisting  in  the 
addition  or  substitution  of  new  parties  to  the 
actioi^,"  or  the  dismissal  or  discontinuance  of  the 

4   SB  610. 

B.  Ala. — Blyton  tiand  Co.  r.  Denny, 
108  Ala.  663,  18  S  661. 

Ga. — Constitution  Pub.  Cit>.  ▼.  Way, 
94  Ga.  120.  21  SB  189;  Bums  v.  Beck, 
83  Ga.  471,  10  SB  121. 

111.— Bvans  V.  Marden,  164  III.  44S, 
40  NB  446  raff  64  111.  A.  2911;  Litch- 
field Coal  (So.  V.  Taylor,   81   111.  690. 

Ind.— Hubler  v.  Pullen,  9  Ind.  |7», 
68  AmD  620;  Taylor  v.  Jones,  1  Ind. 
17;  Harvey  v.  Coffin,  6  Blackf. 
666;  Beck  v.  Williams,  6  Blackf.  874; 
Nlmmon  v.   Worthlngton,  Smith   226, 

Iowa. — ^Masterson  v.  Brown,  61 
Iowa  442,  1  NW  791. 

Kan. — Rice  v.  Hodge,  26  Kan.  '164, 

Ky. — Stems  Coal  Co.  v.  Evans,  111 
SW  308.  S3  KyL  766;  Watts  y. 
McKenny,  1  A.  K.  Marsh.  660. 

Minn. — ^Anderson  v.  Foley,  110 
Minn.  161,  124   NW  987. 

Mo. — Peabody  v.  Warner,  16  Mo.  A. 
656;  Merrill  v.  St.  Louis,  12  Mo.  A. 
466   [aff  83   Mo.   244,   63  AmD  576], 

Pa — Walthour  v.  Spangler,  81  Pa. 
626. 

S.  C. — ^Righton  V.  Sumter.  13 
S.  C.  L.  412. 

Tex. — Gulf,  etc,  R.  Co.  v.  JagOe, 
(C\v.  A.)  32  SW  1061. 

Ea]  Oorractloii  of  aa  error  la  tlla 
name  of  a  party  Is  not  ground  for 
continuance.  Beck  v.  Williams,  6 
Blackf.  (Ind.)  374;  Stems  Coal  Co.  y. 
Evans,  111  SW  308,  33  KyL  756; 
Anderson  v.  Foley,  110  Minn.  161. 
124  NW  987. 

10.  Colo. — Wilcox  v.  American 
Sav.  Bank,  21  Colo.   348,  40  P  881. 

Fla. — Barnes  v.  Scott,  2ft  Fla  286, 
11  S  48. 

Ga. — Chattanooga,  etc,  R.  Oo.  v. 
Jackson,  86  Ga.   676,  13  SB  109. 

111. — Litchfield  Coal  Co.  v.  Taylor, 
81  111.  690. 

Ind. — Harvey  v.  Coffin,  6  Blackf. 
666. 

[a1  ridnolanr  '  oapaelty. — ^Where 
plaintiff  at  trial  amends  by  leave  o' 
court  90  as  to  designate  defendant  as 
"surviving"  executor,  instead  of 
merely  executor,  defendant  Is  not 
entitled  to  a  continuance.  Barnes  v. 
Scott,  29  ^a.  28B,  11  S  48. 

11.  Ga. — Burns  v.  Beck,  83  Ga. 
471,    10    SB   121. 

Iowa. — Masterson  v.  Brown,  61 
Iowa  442,    1    NW   791. 

Kan. — Rice  v.  Hodge,  26  Kan. 
164. 

Mo. — ^Peabody  v.  Warner,  16  Mo. 
A.  656;  Merrill  v.  St.  Louis,  12  Mo. 
A.  466  [aff  83  Mo.  344,  63  AmR  576]. 

Pa. — McDermott  v.  Deamley,  1 
Montg.  Co.   69. 

Tex. — International,  etc.,  R.  Co.  v. 
Howell,  101  Tex.  60S.  Ill  SW  •  142 
faff  (Civ.  A.)  105  SW  6601;  Guy  v. 
Metoalf,    83    Tex.    87.    18    SW    419; 
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action  as  to  parties  already  of  record/'  afford 
ground  for  a  continuance  unless  the  issues  are 
thereby  changed,  and  delay  is  necessary  in  order 
to  enable  the  opposite  party  to  meet  the  cause  as 
changed."  Whether  or  not  delay  is  necessary  for 
such  purpose  depends  on  all  of  the  circumstances, 
and  is  to  be  judged  by  the  trial  court  in  the  exer- 
cise of  a  sound  discretion." 

[$  96]  (2)  Form  or  Ganse  of  Acticm.  Where 
an  amendment  changes  the  form  of  an  action  it  is 
to  be  considered  a  new  cause,  and  defendant  should 
in  all  such  cases  be  entitled  to  a  continuance.^'' 
So  where  an  amendment  is  filed  which  raises  an 


entirely  new  issue  going  directly  to  the  merits  of 
the  controversy,  the  other  party  is  entitled  to  a 
continuance  on  a  showing  of  surprise  and  want  of 
time  to  meet  the  issue  thus  raised;**  nor  should  the 
court  hold  the  party  to  a  very  strict  and  fdrmal 
showing  in  this  respect,  where  the  claim  for  time 
is  made  in  apparent  good  futh."  The  party  bring- 
ing a  new  issue  into  the  ease  cannot  claim  surprise 
at  any  defensive  matter  proper  to  be  urged." 

Striking  out  part  of  c»iiseB  of  action.  Where 
several  causes  of  action  are  set  forth  in  a  petition, 
or  the  same  cause  of  action  is  set  forth  in  different 
paragraphs,  the  striking  out  of  any  of  the  causes 


Gulf,  etc.,  R.  Co.  V.  Jagoe,   (Civ.  A.) 
X2    SW    1061. 

.  Wash. — Townsend   v.   Three   Lakes 
liumber  Co.,  67  Wash.  664.  122  P  29. 

[a]  Tha_JolBa«r,  diuiaff  the  tilal, 
of  plalntUPa  bvalMUid,  affords  no 
ground  for  a  continuance,  where  de- 
fendant cannot  claim  surprise.  Mer- 
rill V.  St.  Louis.  12  Mo.  A.  466  [aff 
83   Mo.   244,   53  AmR  676]. 

[b]  A  ■n'batttntloii  of  the  personal 
MproMBtatlves  of  (1)  a  deceased 
plalntitC  does  not  entitle  defendant 
to  a  continuance.  Masterson  v. 
Brown.  61  Iowa  442,  1  NW  791.  (2) 
So  the  revival  of  an  action  in  the 
name  of  the  administrator  of  a  de- 
ceased defendant,  and  permitting 
9uch  defendant  to  file  pteadlnKS,  does 
not  necessarily  compel  a  contlnxi- 
ance,  under  Kan,  Code  i  437.  Rice 
V.   Hodge,    26   Kan.    164. 

[c]  BuliBtltiitloa  of  the  name  of 
tka  ajniff&ae  of  original  plaintlH  la 
not  ground  for  continuance  on  the 
ground  of  surprise,  the  assignment 
being  In  writing.  Peabody  v.  War- 
ner, 16  Mo.  A.  666.  To  like  effect 
Bl  Paso,  etc.,  R.  Co.  v.  Harris,  (Tex. 
Civ.   A.)    110    SW   146. 

[d]  *o  a  cMdltoia'  UU,  new  par- 
ties complainant,  belonging  to  the 
olass  in  whose  behalf  the  bill  was 
filed,  may  be  made  while  the  trial  Is 
In  progress;  and  If  their  claims  are 
undisputed  their  coming  In  at  that 
stage  win  be  no  cause  for  suspend- 
ing the  trial  or  for  granting  a  con- 
tiuuance  at  the  Instance  of  defend- 
ants. Bums  V.  Beck,  83  Qa.  471,  10 
bti   121. 

.  [e]  vnmf  a  toasor  and  lassa* 
transfer  each  to  the  other  one  half 
of  the  damage  accruing  to  them 
fronri  a  railroad  company  for  inju- 
ries to  their  respective  Interest.*  In 
land  by  a  prairie  Are,  and  a  com- 
plaint "by  the  lessor  is  amended  by 
i Dining  the  leasee  as  a  party  plain- 
iff,  an  application  for  a  continu- 
ance on  the  ground  of  surprise  by 
the  amendment  is  properly  denied. 
Gulf,  etc.,  R.  Co.  V.  Jagoe,  (Tex. 
Civ.    A.)    32    SW    1061. 

U.  Ala. — Elyton  Land  Co.  v. 
Denny,   108  Ala.   663,   18   S   661. 

Ark.— Blddle  v.  Rtley,  118  Ark. 
■206,  176  SW  134,   LRA1916P  992. 

Ga. — Constitution  Pub.  Co.  v.  Way, 
94  Oa.   120,    21   SK   139. 

111. — ^Evans  v.  Marden.  164  111. 
'443,    20   NE   446    [aff   64   III.   A.    2911. 

Ind. — Taylor   v.   Jones,    1    Ind.    17. 

Ky.— Louisville  v.  Hart.  148  Ky. 
17r  136    SW   212,    36    LRANS   207. 

Mich. — Moers  v.  Michigan  TJnited 
R.  Co.,  168  Mich.  669,  123  NW  602. 

Pa. — ^Braiken  v.  Pennsylvania  R. 
ICO.,  222  Pa.  410,  71  A  926,  34  LRA 
NS    790. 

S.  C— Righton  V.  Sumter.  13  S.  C. 
L.    412. 

[a]  Amendmant  of  a  hill  hy 
atzilanff  ont  an  nnnecsasary  party, 
iMlween  whom  and  the  other  defend- 
ants there  was  no  Joint  interest, 
does  not  entitle  the  other  defend- 
ants to  a  continuance.  Elyton  Land 
Co.  v.  Denny,  108  Ala.  653,  18  S  561; 
Constitution  Pub.  Co.  v.  Way.  94 
Ga.  120,  21  SE  139;  Taylor  v.  Jones, 
1   Ind.   17. 

[b]  A  AUoontiaiUHiee  M  to  one  do- 


fsndaat  is  not  such  an  amendment 
as  will  entitle  the  other  to  a  con- 
tinuance. Evans  v.  Harden,  154  111. 
443,  20  NE  446  [aff  64  111.  A.  291 
(where  it  was  held  that  the  remain- 
ing defendant  could  hot  have  a  con- 
tinuance even  though  he  was  not 
present  at  the  trial)];  Righton  v. 
Sumter,  13  S.  C.  L.  412. 

[c]  An  amemdUMit  omitting  the 
name  of  a  nae  plalntlC  Is  not  only 
formal  but  unnecessary,  and  is  no 
ground  for  claiming  a  continuance. 
Bracken  v.  Pennsylvania  R.  Co.,  222 
Pa.   410,   71   A  926.   34   LRANS   790. 

18.  Lltchfleld  Coal  Co.  v.  Taylor, 
81  111.  690;  Crowley  v.  Stresenreu- 
ter.  174  111.  A.  638;  Hubler  v.  Pullen, 
9  Ind.  273,  68  AmD  620;  Interna- 
tional, etc.,  R.  Co.  V.  Howell,  101 
Ter.  60S,  111  SW  142  faff  106  SW 
660];  -Townsend  T.  Three  Lakes 
Lumber  Co.,  67  Wash.  664.  122  P 
29.  And  see  Denver,  etc.,  R.  Co.  v. 
Loveland,  16  Colo.  A.  146,  64  P  881 
(holding  that,  where,  during  the 
trial,  the  court  erroneously  allowed 
an  amendment  of  the  complaint 
whereby  a  corporation  not  previ- 
ously a  party  was  made  defendant, 
and  the  corporation  then  waived  the 
error  by  an  appearance,  the  court 
erred  in  not  continuing  the  case,  so 
as  to  give  defendant  time  to  pre- 
pare an  answer  and  to  secure  its 
witnesses). 

[a]  SQbstaiitlal  change  of  tfUdm 
or  aefense<— Where  a  complaint  is 
amended  by  substituting  parties 
different  from  those  In  whose  names 
the  suit  was  originally  brought,  de- 
fendant will  not  be  entitled  to  a 
continuance,  unless  such  amendment 
substantially  changes  the  claim  or 
the  defense.  Hublier  v.  Pullen,  9 
Ind.    273,    68   AmD    620. 

14.  International,  etc.,  R.  Co.  v. 
Howell.  101  Tex.  603.  Ill  SW  142 
[aff  (Civ.  A.)   105  SW  660J. 

15.  Schnertzel  v.  Purcell,  21  F. 
Cas.  No.  12,472,  1  Cranch  C.  C.  246- 
Crotty  v.  Danbury,  79  Conn.  879,  66 
A  147;  Cunningham  v.  State,  74  Tex. 
611,  12  SW  217  [foil  Caswell  v.  State, 
(Tex.)  12  SW  2191.  But  see  Wood 
v.  Bradbury,  42  Legint  (Pa.)  438 
(holding  that,  where  a  writ  was 
issued  in  trespass  on  the  case,  and 
after  all  the  evidence  was  in  plain- 
tiff ODtalned  permission  to  amend 
his  declaration  by  changing  It  from 
trover  to  assumpsit,  the  form  of 
action  was  not  changed  and  defend- 
ants had  no  ground  for  alleging  sur- 
prise, the  amendment  having  been 
made  to  adapt  the  case  to  testimony 
elicited  from  defendants  themselves, 
and  of  course  with  reference  to 
facts  with  which  they  were  entirely 
familiar). 

le.     111.— Hawks    V.    Lands,    8    111. 
227. 
Ind. — Makepeace   v.    State,    8    Ind. 

<!• 

Iowa. — ^Flint  v.  Atlas  Mut.  Ins.  Co., 
134  Iowa  631,  112  NW  1.  „ 

Kan.— Knauer  v.  Morrow,  23  Kan. 
360;  Vale  v.  Trader,  5  Kan.  A.  807, 
48  P  458. 

Ky. — Watts  V.  McKenny,  1  A.  K. 
Marsh.  660;  Hukel  v.  Bramblett,  3 
Ky.   Op.   539. 

Mich. — Jennings  v.  Sheldon,  S3 
Mich.    431,    19    NW    132. 


Minn. — Despatch  Laundry  Co.  v. 
Employers'  Liability  Assur.  Com.. 
106  Minn.  884.  117  NW  606,  118  NW 
152. 

Mo. — Mangelsdorf  Bros.  Co.  v. 
Hamden  Seed  Co.,  132  Mo.  A.  507. 
112  SW  16. 

Nebr. — Dunn  y.  Bozarth,  59  Nebr. 
244.   80   NW   811. 

N.  T. — McDonald  v.  Holbrook,  etc.. 
Contracting  Co..  106  App.  Dlv.  90,  93 
NTS  920:  Bradkin  Realty  Ck>.  v.  Les- 
ser.  166   NTS   707. 

Tenn. — ^Fowlks  t.  Long,  4  Humphr. 
611. 

Tex. — (Thicaeo,  etc,  R.  Co.  ▼. 
Groner,    100    Tex.    414,    100    SW    187. 

Wash. — Wright  v.  Northern  Pac. 
R.  Co.,  88  Wash.  64,  80  P  197;  £:id- 
ridge  V.  Toung  America,  etc,  Mln. 
Co.,   87  Wash.   297,    67   P  708. 

Wis. — ^Whitefoot  V.  Lefflngwell,  90 
Wis.   188,   63   NW  82. 

And  see  Bly  v.  Poole,  (OkL)  169 
P  611   (dictum). 

[a]  anwnflwient  am  to  aagUgence. 
— Where  the  pleadings,  as  originally 
framed,  presented  onlv  the  issues  of 
simple  negligence  and  contributory 
negligence,  it  was  an  abuse  of  dis- 
cretion to  permit  plaintiff  to  amend 
his  complaint  on  the  day  of  trial  so 
as  to  present  the  new  issue  of  wan- 
ton negligence  on  defendant's  part, 
without  according  defendant  a  con- 
tinuance. Wright  V.  Northern  Pac 
R.  Co..  38  Wash.  64,  80  P  197. 

[b]  ABUoAmant  as  to  waxmaty,— 
An  amendment  of  a  declaration 
based  on  a  written  warranty  so  as 
to  base  the  action  on  a  verl>al  war- 
ranty materially  changes  the  Issue, 
and  cannot  be  allowed,  after  all  the 
evidence  is  in  and  the  witnesses  dis- 
charged, without  granting  defend- 
ant's application  for  a  continuance. 
Jennings  V.  Sheldon.  63  Mich.  431,  19 
NW    132. 

[c]  Amendmsnt  as  to  Osath  la 
personal  Injnry  action.^ — ^An  amend- 
ment In  a  personal  injury  actiou  al- 
leging the  death  of  plaintiff  since 
the  commencement  of  the  action  sets 
up  a  new .  cause  of  action  necessi- 
tating a  continuance,  and  the  fact 
that  the  original  petition  alleged 
that  death  would  probably  result 
from  the  injury  does  not  affect  de- 
fendant's right  to  the  continuance. 
Chicago,  etc.,  R.  Co.  v.  Qroner.  100 
Tex.  414,  100  SW  137. 

[d]  Betting  np  asw  iUm  of 
ooi>atavcIalin^.-Where  plaintiff  sues 
on  various  Items  of  account  and 
damage,  and  defendant  answers  ad- 
mitting some  of  the  claims  and  de- 
nying others,  and  setting  up  various 
Items  of  counterclaim  to  .  which 
plaintiff  replies  with  a  general  deni- 
al, and  the  parties  go  to  trial  and, 
after  plaintiff  has  rested,  defendant 
is  allowed  to  file  an  amendment 
setting  up  an  entirely  new  item  of 
counterclaim,  plaintiff  should  be  al- 
lowed time  to  plead  to  said  amend- 
ment, or  to  procure  evidence  thereon. 
Vale  V.  Trader,  6  Kan.  A.  807.  48  P 
468. 

17.  Flint  V.  Atlas  Mut.  Ins.  Ck>., 
134    Iowa   581,   112   NW   1. 

IB.  Houston,  etc,  R.  Co.  v.  Le- 
malr,  66  Tex.  Civ.  A-  237,  119  SW 
1162. 
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of  action  or  paragraphs  is  not  an  amendment  which 
will  authorize  a  continuance,  eren  though  fhe  op- 
posit^  party  is  surprised,  where  it  is  not  shown  that 
such  surprise  was  detrimental  to  him." 

[$  97]  (3)  Demand  or  Selief— (a)  ^crease. 
An  amendment  of  the  declaration  or  petition  in- 
creasing the  demand  does  not  entitle  defendant  to  a 
continuance  unless  he  has  heen  misled  in  preparing 
his  defense  ;"*  hut  where  the  amendment  would  work 
a  hardship  on  defendant,  and  would  operate  as  a 
fraud  or  surprise  to  him  at  the  trial,  unless  further 
time  were  allowed  for  preparation,  a  continuance 
should  be  granted." 

[i  98]  (b)  Withdrawal  of  Part.  Binee  a  with- 
drawal of  part  of  the  demand  is  calculated  to 
render  defendant  better  instead  of  less  prepared 
for  trial,  an  application  for  a  continuance  on  such 
ground  will  not  be  considered.** 

[i  99]  (4)  Description  of  InBtniment.  As  a 
general  rule  an  amendment  in  the  desefiption  of 
the  instrument  sued  on  will  not  constitute  a  ground 
for  continuance,**  nnless  the  amendment  describes 


a  different  instrument  than  the  one  on  which  the 
suit  was  originally  instituted."  The  true  test  in 
this  class  of  cases  resolves  itself  into  the  question 
whether  the  adverse  party  is  less  prepared  to  go 
to  trial.** 

[f  100]  (6)  Description  of  Injiury.  .In  a  per- 
sonal injury  action  an  amendment  in  the  descrip- 
tion of  the  injury  sued  for  is  no  ground  for  a  con- 
tinuance where  the  applicant  had  previous  means 
of  information  as  to  the  claim,**  where  the  charge 
as  contained  in  the  amendment  is  necessarily  in- 
cluded in,  or  follows  from,  the  charge  as  originally 
made,*'  or  where  opportunity  is  given  the  applicant 
to  meet  the  allegations  of  the  amendment.**  But 
where  the  amended  charge  sets  up  a  cause  of  action 
not  intimately  connected  with  the  original  cause, 
an  extension  of  time  to  prepare  for  the  new  issues 
presented  should  be  granted.** 

[f  101]  (6)  Time  and  Place.  Amendments  in 
respect  to  time  and  place  furnish  no  ground  for 
granting  a  continuance,  unless  it  be  shown  that 
snch  amendments  are  material,*"  and  that  the  op-' 


19.  Branshaw  v.  Berry,  2  KyL 
58,   10   Ky.   Op.   918. 

ao.     Ga. — Morrison      v.      Morriaon, 

102  Ga.  170.  29  SE  12B:  Wilson  Coal, 
etc.,  Co.  V.  Hall,  etc.,  Mach.  Co.,  97 
Ga.    330.   22    SB   630. 

111. — ^Kagay  v.  School  Trustees,  68 
111.  75;  Franklin  v.  Krum,  70  111.  A. 
649    (air  171   111.  378,  49   NB  B13]. 

Ind. — Rushville,  etc.,  R.  Co.  v.  Mc- 
M&nus.  4  Ind.  276:  Tipton  ▼.  Cum- 
mins,   6    Blackf.    671. 

Iowa. — Garlick  v.  Pella,  68  Iowa 
646.   S  NW  8. 

Kan. — Chandler  ▼.  Parker,  70  P 
368. 

Ky. — ^E3drldKe  v.  Duncan,  1  B.  Mon. 
lOL 

Mo. — Jdalla  Realty,  etc.,  Co.  v. 
T^orman,    259    Mo.    619.    168    SW    749. 

N.  M. — Ross  V.  Carr,   IB  N.  M.   17, 

103  P  807. 

Or. — ^Filkins  v.  Portland  Lumber 
Co.,  71   Or.   249,  142  P  678. 

Pa. — Clark  v.  Herring,    6   Blnn.   33. 

Tex. — Da  Moth  v.  Hlllsboro  Inde- 
pendent School  Dlst.,  (Civ.  A.)  186 
SW   437. 

[a]  Amomalt  ot  dMaafM,. — An 
amendment  after  selection  oi  a  jury, 
alleKlng  damages  at  seven  thousand 
five  hundred  dollars  instead  of  two 
thousand  Ave  hundred  dollars,  does 
not  make  snch  a  change  in  the  ma- 
terial averments  that  its  allowance 
without  a  continuance  is  error.  Fll- 
klns  V.  Portland  Lumber  Co.,  71  Or. 
249.    142    P   678. 

[b]  latmest  oa  not*.— The  amend- 
ment, during  trial,  of  a  petition  on  a 
note,  so  as  to  declare  for  the  inter- 
est due  on  the  note,  is  not  ground 
for  continuance.  Morrison  v.  Morri- 
son. 102  Ga.  170,   29  SE  125. 

[c]  suction  1b  txoTsr, — Since 
plaintiff  In  a  trover  suit  may  post- 
pone his  election  until  the  trial 
whether  he  will  take  hire  as  dam- 
ages, an  amendment  on  the  trial  as 
to  the  damages  which  plaintiff 
elected  to  take  conferred  no  right 
on  defendant  to  a  continuance  on  the 
ground  of  surprise.  Wilson  Coal, 
etc.,  Co.  V.  Hall,  etc.,  Mach.  Co..  97 
Ga.    330.   22   SB  530. 

[d]  nMrsaalng  valae  of  artlcUs 
la  mgUitta.  mUt«— Permitting  a  plain- 
tiff in  replevin  to  so  amend  her  pe- 
tition as  to  increase  the  value  of 
each  of  the  articles  above  that  al- 
leged in  her  replevin  affldavit  does 
not  require  granting  to  defendant  a 
continuance  to  enable  him  to  procure 
testimony  to  meet  the  question  of 
values  so  Increased.  Chandler  v. 
Parker,    (Kan.)    70   P   868. 

ax.  Central  R.,  etc.,  Co.  v.  Jack- 
son. 94  Ocu  640,  21  SK  846;  Brown  v. 
Smith.  24  111.  196;  Illinois  Mut.  F. 
Ina  Co.  V.  Marseilles  Mfg.  Co.,  6 
III.  286;  Dobson  v.  Southern  R.  Co.. 
HI  N.  C.  289.  40  SE  42;  McAfee  v. 
MeClure,  11  WkiyNC  (Pa.)  178;  At- 


water   v.   Hager,    10   WkiyNC    (Pa.) 
189. 

[a1       niaattstlona.— (1)      Where 

?laintlff  in  trespass  alleged  that  de- 
endant  blocked  up  the  public  road 
in  front  of  his  shop  and,  lust  as  the 
case  was  called  for  trial,  filed  an 
additional  count  alleging  special 
damages  arising  from  the  obstruc- 
tion, defendant  was  entitled  to  a 
continuance  at  plaintifTs  cost.  Mc- 
Afee V.  McClure.  11  WkiyNC  (Pa.) 
173.  (2)  So  where  two  declarations 
were  filed  in  one  suit,  and,  on  a  mo- 
tion being  made  to  compel  plaintiff 
to  elect,  he  was  permitted  to  amend 
by  uniting  them  and  increasing  the 
ad  damnum,  it  was  held  a  material 
amendment  entitling  defendant  to  a 
continuance.  Illinois  Mut.  F.  Ins. 
Co.  V.  Marseilles  Mfg.  Co.,  6  111.  236. 
(3)  Where  there  was  no  issue 
raised  by  the  original  pleadings  as 
to  the  amount  of  damages,  plain- 
tiff's allegation  being  admitted  by 
defendant,  the  allowance  of  an 
amended  complaint  increasing  the 
amount  claimed  entitles  defendant 
to  a  continuance.  Dobson  v.  Southern 
R.  Co.,  129  N.  C.  289,  40  SE  42. 

32.  Crist  V.  Wray,  76  HI.  204; 
CHieaapeake,  etc,  R.  Co.  v.  Banks,  142 
Ky.  746,  135  SW  285;  Lingenfelter  v. 
Williams,  7  Pa.  Cas.  70,  9  A  663. 

83.  111.— Curtis  v.  Sage,  36  111.  22; 
Crane  v.  Graves,  1  III.  66. 

Ind. — ^McDonald  v.  Teager,  48  Ind. 
388 

■fex. — Memphis  Cotton  Oil  <3o.  v. 
Gist.    (Civ.   A.)    179   SW    1090. 

W.  Va. — Anderson  v.  Kanawha  Coal 
C^o..  12  W.  Va.  626. 

WlB.-T-Bonner  v.  Home  In&  Co.,  U3 
Wis.   677. 

[a]  WagotiaUe  lasknunantSw— (1) 
An  amendinent  aa  to  the  date  of  a 
bill  of  exchange  Is  no  ground  for 
continuance  without  showing  sur- 
prise. Anderson  v.  Kanawlia  Coal 
Co.,  12  W.  Va.  526.  (2)  Also,  where 
defendants  in  a  foreclosure  suit  were 
not  surprised  or  misled  by  a  trial 
amendment  correcting  a  misdescrip- 
tion of  the  note  as  to  date  dnd 
amount,  it  was  not  error  to  refuse 
to  permit  them  to  withdraw  their 
announcement  of  ready  for  trial  and 
grant  a  continuance.  Memphis  Cot- 
ton Oil  Co.  V.  Gist,  (Tex.  Civ.  A.) 
179  SW  1090. 

[b]  Zamtranef  polloy.— Where  a 
complaint  on  a  fire  insurance  policy 
failed  .to  set  out  the  conditions 
therein,  but  otherwise  correctly  de- 
scribed the  policy,  and  on  the  trial 
plaintiff  was  allowed  to  amend  by 
making  the  policy  a  part  of  the  com- 
plaint, there  was  no  error  in  denying 
defendant  a  continuance  for  surprise. 
Bonner  v.  Home  Ins.  Co.,  13  Wis.  677. 

M.  <3hio.  etc.,  R.  Co.  v.  Palm.  18 
Til.  22:  Ctovell  v.-  Marks,  2  111.  626; 
Wright   V.    Basye,    6    Blaekf.    (Ind.) 


419;  Atkinson  v.  State  Bank,  6 
Bl'ackf.  (Ind.)  84;  Cabanis  v.  Lyon, 
3   J.  J.    Marsh.    (Ky.)    332. 

[a]  Sealed  lastmmsnt, — Wltere  a 
declaration  in  covenant  which  did 
not  show  the  writing  declared  on  to 
be  under  seal  was  amended  by  in- 
serting words  describing  the  instru- 
ment as  a  writing  obligatory,  it  was 
held  a  material  amendinent,  entitling 
defendant  to  a  continuance.  Kelly  v. 
Dulgnan.  2  Blaekf.  (Ind.)  420. 

SIS.  Tribune  Pub.  Co.  v.  Hamlll,  2 
Colo.  A.  237,  80  P  137;  Jones  ▼. 
Henderson,  49  Ga.  170.  And  gen- 
erally see  aubra  {  91. 

96.  International,  etc.,  R.  (>o.  v, 
Jones,  (T«x.  Civ.  A.)  176  SW  488; 
Gulf,  etc.,  R.  Co.  V.  Brown,  16  Tex. 
Civ.  A.  93,  40  SW  608. 

[a]  Tbns  it  is  not  error.  In  an 
action  for  personal  injuries,  to  refuse 
defendant  a  continuance  because 
plaintiff  filed,  five  days  before  the 
trial,  an  amended  petition  alleging 
certain  injuries  not  mentioned  in  the 
original  petition,  where  plaintiff,  in 
his  depositions  filed  four  months  be- 
fore the  trial,  fully  testified  as  to 
such  injuries.  Gulf,  etc.,  R.  Co.  v. 
Brown,  16  Tex.  Civ.  A.  93.  40  SW 
608. 

87.  Ohio,  etc.,  R.  <3o.  T.  Selby,  47 
Ind.  471,  17  AmR  719;  International, 
etc.,  R.  Co.  V.  Jones,  (Tex.  Civ.  A.) 
175  SW  488;  Ft.  Worth,  etc.,  R.  Co. 
V.  Partln,  33  Tex.  C\v.  A.  178,  76  SW 
236;  Texas,  etc.,  R.  Co.  v.  Neal,  (Tex. 
Civ.  A.)  83  SW  698:  Texas  Cent.  R. 
Co.  v.  Williams,  CTex.  Civ.  A.)  26 
SW  866. 

[a]  XnnstnttlOB. — ^Where  the  origi- 
nal petition  described  the  injuries  as 
"throwing  plaintiff  .  .  .  violently 
on  the  ground  on  her  side,"  and  an 
amended  petition  filed  on  the  eve  of 
the  trial  alleged  the  injuries  con- 
sisted of  throwing  plaintiff  on  the 
ground,  "breaking  one  of  her  ribs, 
bruising  her  side,  shoulder  and  hip," 
it  was  held  that  the  amendment  was 
not  calculated  to  surprise  defendant, 
and  it  was  not  error  to  deny  a  con- 
tinuance therefor.  Ft.  Worth,  etc., 
R.  Co.  V.  Partln,  33  Tex.  Civ.  A.  178, 
76    SW    236. 

38.  Knapp  v.  Chehalis,  66  Wash. 
350.  118  P  211  (where  the  court  took 
a  recess  to  enable  applicant's  phy- 
sicians to  examine  plaintiff). 

89.  Vicksburg.  etc.,  R.  Co.  v. 
Stocking.  (Miss.)  10  S  480;  Arm- 
strong V.  Factoryvlllc,  10  Pa.  C5o.  274; 
Knabb  v.  Kaufman,  1  Woodw.  (P«u) 
319 

30.  KIrwan  MfK.  Co.  v.  Truxton, 
17  Del.  409.  42  A  988;  Omaha  v.  Cane, 
16   Nebr.   657,   20  NW  101. 

[a]  Data  of  trespass. — In  tres- 
pass, an  amendment  to  the  declara- 
tion, fixing  the  date  of  the  trespcuis 
a  few  days  later  than  that  originally 
alleged,   may   be   allowed   without   a 
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posite  party  has  been  Bnipriaed  thereby.*^ 

[$  102]  (7)  Oonformity  of  PlBadmgs  to  Proof. 
The  trial  court  has  discretionary  power  to  permit 
a  complaint  to  be  amended  to  conform  to  the  proof, 
and  to  deny  a  motion  for  a  postponement  of  the 
trial  therefor,  where  the  amendments  present  no 
issues  other  than  those  tried  in  the  evidence,  and 
it  does  not  appear  that  defendant  is  surprised.** 
Otherwise,  if  it  appears  that  defendant  is  sur- 
prised and  is  not  prepared  to  go  on  with  the  trial.** 
[$  103]  e.  Gontinuaace  to  Permit  Amendment 
or  Notice  Thereof.  In  the  exercise  of  its  discre- 
tion, the  court  properly  may  refuse  a  continuance 
for  the  purpose  of  procuring  a  proper  verification 
of  a  pleading,^  or  amending  the  answer  by  plead- 
ing a  'defect  of  parties.**  Also,  where  plaintiff 
filed  with  his  declaration  an  afSdavit  showing  the 
nature  of  his  demand  and  the  amount  due,  and 
defendant  filed  an  affidavit  of  defense,  it  is  proper 
to  refuse  a  continuance  thereafter  to  enable  de- 
fendant to  interpose  a  different  defense.**  On  the 
.other  hand,  where  a  petition  is  not  such  as  to  natu- 
rally apprise  defendants  of  an  effort  to  hold  them 
as  partners,  and  they  are  in  fact  misled  and  sur- 


prised thereby,  they  should  be  granted  a  continu- 
ance to  enajt>le  them  to  amend  and  obtain  a  hearing 
on  the  defenses  they  may  seek  to  make  thereto. 
Where  a  declaration  improperly  joins  counts  of 
contract  and  tort,  the  allowance  of  time  in  which 
to  amend  or  to  elect  is  discretionary  with  the 
court.**  After  an  amended  petition  has  been  filed 
by  leave  of  court,  plaintiff  is  entitled  to  time  to 
notify  those  defendants  who  are  not  in  court  of 
the  additional  allegations  against  them.** 

[$  104]  23.  Surprise  at  Trial— a.  In  Oeneral.^ 
Surprise  at  the  trial  may,  and  frequently  does, 
operate  as  a  ground  for  continuance,"  unless  the 
surprise  is  such  as  mi^t  have  been  obviated  by 
the  exercise  of  ordinary  care  and  due  diligence  on 
the  part  of  the  applicant,"  or  unless  it  appears 
that  he  was  not  misled,^  or  that  his  application  is 
for  the  mere  purpwse  of  getting  better  proof,"  or 
for  the  purpose  of  delay.**  As  in  other  cases,"  an 
application '  for  a  continuance  on  the  ground  of 
surprise  is  addressed  largely  to  the  discretion  of 
the  court;*'  and  the  court  properly  denies,  an  ap- 
plication based  on  this  ground,  where  there  is  in 
fact  no  real  surprise.** 


continuance.     Klrwan     Mfg.     Co.     v. 
Truxton,  17  Del.  409.  42  A  988. 

SI.  Lihtdsey  t.  Lindsay,  40  111.  A. 
389;  Omaha  v.  Cane,  16  Nebr.  667, 
20  NW  101;  Conrad  v.  Pennsylvania 
R.  Co.,  IS  Pa.  Dlst.  284;  Texas,  etc., 
R,  Co.  V.  Cornelius,  10  Tex.  Civ.  A. 
126.  30  SW  720;  San  Antonio,  etc.,  R. 
Co.  V.  LUtke.  <Tex.  Civ.  A.)  2«  SW 
248. 

[a]  Brronaons  daaoilptloii  of 
puce.— A  continuance  on  tne  ground 
of  surprise  Is  properly  refused  where 
plaintiff  Is  allowed  aJFter  commence- 
ment of  trial  to  amend  his  complaint 
to  locate  an  accident  at  P,  there  be- 
ins  no  such  place  as  L>  mentioned  In 
the  complaint,  and  defendant  having 
witnesses  present  to  testify  to  the 
occurrence  at  P.  San  Antonio,  etc., 
R.  Co.  V.  Liltke,  (Tex.  Clv.  A.)  28 
SW  248. 

39.  Ga. — ^Myrick  v.  State,  13  Oa. 
190.      . 

III. — Wabash  H.  Co.  v.  Campbell, 
219  111.  312.  78  NB  346.  3  LRANS 
1092  [afr  117  111.  A.  630];  MarUn  v. 
Eversal.  36  III.  222. 

Iowa. — Tyler  v.  Bowen,  124  Iowa 
462.  100  NW^  606. 

Ky. — Illinois  Cent.  R.  Oo.  v.  Prost, 
124  SW  821. 

Mich. — Crane  Lumber  Co.  v.  Bel- 
lows, 116  Mich.  304,  74  NW  481.- 

Mo.— Ellis  v.  Wahl,  180  Mo.  A.  607, 
167  SV^  582 

•-  Mont.— ^Montana  Ore  Purchasing: 
Co.  V.  Boston,  etc.,  Mhi.  Co.,  27  Mont. 
288,  636,  70  P  1114,  71  P  1006. 

N.  M.— Ross  V.  Carr,  16  N.'  M.  17, 
103  P  307.  _ 

'(■  N:  Y. — ^Rosenberg  v.  Third  Ave.  R. 
Ob.,  47  App.  Div.  823,  61  NTS  1062 
(aff  188  N.  T.  681  mem,  61  NB  1151 
tnem]. 

S.  C. — Manufacturers'  Finance  Co. 
V.  Dyches,  101  S.  C.  627,  86  SB  1. 

W.  Va. — Koen  v.  Fairmont  Brewing 
Co.,  69  W.  Va.  94,  70  SB  1098.  Com- 
pare Travis  v.  Peabody  Ins.  Co.,  28 
W.  Va.  683  (whore  the  right  to  a 
continuance  as  a  matter  of  course, 
if  requested.  Is  asserted  as  a,n  obiter 
dictum,  but  not  decided,  since  the 
ouestlon  did  not  arise  in  the  case). 
But  see  Wood  v.  Oeneral  R.  Signal 
Co.,  161  Wis.  71,  76,  161  NW  269 
(where,  although  on  account  of  the 
evidence  in  question  being  admissible 
under  the  original  complaint  without 
ain  amendment,  the  court  declined  to 
reverse  on  account  of  the  refusal  of 
a  continuance  on  the  allowance  of  an 
amendment,  yet  the  court  said:  "A 
litigant  should  not  be  permitted  to 
plead  one  cause  of  action  and  prove 
a  different  one,  of  which  his  adver- 
sary is  not  advised  and  which  he  is 
not  prepared  to  meet,  and  then  ask 


to.  amend  the  pleading  and  have  the 
request  granted  without  proper 
opportunity  being  given  the  opposing 
party  to  prepare  for  trial  In  the  new 
issue"). 

[a]  Za  chanoaty  an  amendment  to 
avoid  a  variance  and  not  materially 
changing  the  bill  Is  not  ground  for  a 
continusmoe.  Martin  v.  Bversal,  36 
111.  222. 

33.  Yates  V.  Philadelphia,  etc.,  R. 
(To..   23  Del.  472,  82  A  27. 

3*.  Banks  v.  Gay  «Ifg.  (To.,  108 
N.  C.  282,  12  SB  741. 

35.  Central  Banking,  etc.,  O).  v. 
Pusey,  22  S.  D.  223,  116  NW  1128. 

[a]  Tbns,  In  an  action  on  a  joint 
note,  a  denial  of  a  continuance  to 
permit  the  answer  to  be  amended  by 
pleading  a  defect  of  parties  in  that 
the  democratic  state  central  commit- 
tee, and  certain  members  thereof, 
who  never  signed  the  note,  should  be 
made  parties  defendant,  Is  within  the 
Judicial  dlsqretlon  of  the  trial  judge. 
Central  Banking,  etc.,  (3o.  v.  Pusey, 
22  S.  D.  228,  116  NW  1126. 

3S.     Allen  v.  Watt,  69  111.  666. 

37.  Keasler  v.  Koakum  First 
Nat.  Bank,  21  Tex.  Civ.  A.  98,  61  SW 
62. 

38.  Lowrie  v.  Castle,  Ofass.)  113 
NB  206 

I  33.  Woodruff  V.  Albright,  10  Kan. 
A.  113,  62  P  260. 

40.  Biupris*  oanMd  Iv  aaMndmaa* 
of  pleadings  see  supra  fl  91-102. 

41.  See  cases  infra  this  and  suc- 
ceeding notes. 

[a]  A  special  eiaJm  not  latro- 
dn«ea  la  pcoper  season  may  entitle 
a  party  to  a  continuance  on  the 
ground  of  surprise.  Money  v.  Tobias, 
12  Johns.  (N.  Y.)  422. 

[b]  Plea  of  set-oCf— Where  platn- 
tifT  is  taken  by  surprise  by  the 
filing  of  a  plea  of  set-off,  or  has  had 
no  notice  of  it,  he  will  be  granted  a 
continuance.  Simon  v.  Myers,  68  Ga. 
74. 

{c]  Xgaozaacs  ot  appoiiitinent  of 
reoalvar. — ^A  continuance  may  be 
granted  on  defendant's  application 
where  plaintiff  was  insolvent,  and  his 
property  was  in  the  hands  of  a  re- 
ceiver when  the  suit  was  commenced, 
and  the  receiver  was  not  made  a 
party,  and  defendant  had  no  knowl- 
edge of  his  appointment  until  a  few 
hours  before  the  case  was  called  for 
trial.  Klrwan  Mfg.  Oo.  v.  Truxton, 
17  Del.   409.   42   A  988. 

[d  1  OonstmottOB  of  mis  of  oonrt. 
^Where  plaintiff  in  a  suit  on  a  note 
is  surprised  by  an  unlooked-for  con- 
struction of  one  of  the  rules  of  court 
on  which  he  had  relied  in  making  out 
his  case,  and  he  Is  thereby  unex- 
pectedly  required  to  prove  the  hand- 


writing  of  an  Indorser,  a  Juror  will 
be  withdrawn  and  the  cause  con- 
tinued. Sheldon  v.  Bahner,  4  Pa. 
CJo.  16. 

[e]  Delay  la  flllag  deposition. — 
Under  a  statute  of  Indiana  the  filing 
of  a  deposition  less  than  one  day 
before  the  case  stands  for  trial  en- 
titles the  opiposlte  party  to  a  continu- 
ance. Dare  v.  McNutt,  1  Ind.  148. 
And  see  supra  {  88. 

[f]  Oollnsioa  1)«twe«B  parUes  to- 
ons of  two  consolidated  snlts.— ^>n: 
affidavit  of  a  party  to  one  of  tw» 
suits  which  have  been  consolidated, 
charging  collusion  between  the 
parties  to  the  other  suit,  and  his 
recent  knowledge  thereof,  and  great 
surprise  at  defendant  therein 
abandoning  his  defense,  he  should 
be  granted  a  continuance.  Vaught  v. 
Murray.  71  SW  924,  24  KyL  1687. 

43.  Ga. — Wilcox  V.  Mlms,  95  Oa. 
564,  20  SB  382. 

Iowa. — BUlott  V.  Cadwallader.  14 
Iowa    67. 

Ky. — Pheenlx  Ins.  Co.  v.  Winter- 
smith.  98  SW  987,.  30  KyL  369. 

Nebr.-i— Harrington  v.  Hedlund,  69- 
Nebr.  272,  131  NW  212. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Long, 
41  Okl.  171,  137  P  1156,  AnnCasl915C 
432;  Missouri,  etc.,  R.  (3o.  v.  Horton, 
28  Okl.  816,  817,  119  P  233  [quot 
Cyc]. 

Tex. — (>olIins  V.  Weiss,  SI  Tex.  Clv. 
A.  282,  74  SW  46. 

[a]  Bnxpslse  resulting  from. 
faUnre  to  can  for  bUl  of  partlonlars. 
— In  an  action  on  a  book  account,  de- 
fendant is  entitled  to  a  bill  of  par- 
ticulars If  applied  for  In  time;  but 
there  is  no  ground  for  a  continuance, 
if  such  application  Is  not  made  until 
the  trial  term.  Layton  v.  Anderson, 
2  Del.  346;  Norfolk,  etc.,  R.  (3o.  v. 
Spears,  110  Va.  110,  65  SB  482. 

[b]  BeapportioaaMat  of  dockets— 
A  court  may  reapportion  the  causea 
on.  Its  docket,  and  such  reapportion- 
ment will  furni^  no  ground  of  con- 
tinuance, unless  it  can  be  shown  that 
the  party  has  been  taken  by  surprise. 
Elliott  V.  Cadwallader,  14  Iowa  87. 

43.  Texas  Cent.  R.  Oo.  v.  Brock, 
(Tex.  Clv.  A.)  80  SW  274  [rev  on 
other  grounds  88  Tex.  310,  31  SW 
500]. 

44.  cninton  V.  Hopkins,  2  Root 
fConn.)  25;  Dyson  v.  West,  1  Harr.  &■ 
J.    (Md.)  667. 

45.  Cassldy  Y.  Howard,  140  Oa. 
844.  80  SB  1. 

46.  See  supra  f   4. 

47.  Preferred  Ace.  Ins.  <3o.  v.  Pat- 
terson, 213  Fed.  696,  180  CCA  176. 

48.  Watson  v.  Black  Mountain  R. 
Co.,  164  N.  C.  176.  80  SB  176;  Greene 
V.  GrahMne.   (R.  I.)  90  A  746. 


For  latsr  eases,  deTalopatsnts  and  oliaagss  In  the  law  see  cumulative  Annotations,  s^m)  titl4,  page  ami  note  number.. 
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[i  105]  b.  Mistak*  of  Paitjr  or  OonnseL  In 
the  absence  of  b<ul  faith  on  the  part  of  a  party  or 
his  connsel,  a  mistake  of  faet  will  in  some  cases 
entitle  him  to  a  continitance.**  So  misunderstand- 
ing of  counsel  as  to  the  time  or  place  of  holding 
court,'*'  or  as  to  the  day  of  trial,"  or  as  to  the  time 
to  which  a  cause  has  been  continued,*^  or  a  well- 
founded  belief  that  the  cause  will  not  be  called  for 
trial,'^  may  constitute  sufScient  reason  for  granting 
a  continuance.  On  the  other  hand,  a  'continuance 
is  properly  refused  where  counsel  is  not  justified  in 
supposing  that  the  case  will  not  be  tried'^  on  the 
particular  day  for  which  it  was  set  for  trial.**  A 
mistake  of  law,"  or  mistaken  advice  of  counsel, 
arising  out  of  an  error  of  law,"  does  not  constitute 
such  surprise  as  to  warrant  a  continuance  of  the 
cause.  An  erroneous  statement  by  opposing  coun- 
sel is  not  a  ground  for  a  continuance  where  the 
statement  is  expressly  withdrawn." 


Snrprise  at  the  mling  of  tbe  court  on  motions 
for  nonsuit,"  or  in  overruling  a  plea,"  affords  no 
ground  for  a  continuance.  Also  a  party  is  not 
entitled  to  a  continuance  on  the  ground  of  sur- 
prise at  a  ruling  of  the  court,  where  the  mling  is 
correct  as  to  the  question  of  law  involved  and  the 
party  does  not  show  that  his,  or  any  other  wit- 
nesses, could  establish  a  different  state  of  facts,** 

[$  106]  c.  TTnexpected  Suppression  of  Evi- 
dence. A  party, usually  will  be  entitled  to  a  con- 
tinuance where  a  deposition  or  other  written  evi- 
dence is  unexpectedly  suppressed  as  evidence  at  the 
trial."  In  order  to  be  entitled  to  such  relief,  how- 
ever, the  defect  for  which  suppression  is  allowed 
must  not  be  of  a  glaring  character,"  or  one  of 
which  the  aptplicant  might  have  had  knowledge  by 
the  exercise  of  reasonable  diligence." 

[$  107]  d.  Xixclnsion  of  Evidence.  The  exclu- 
sion of  testimony   as   incompetent   is   not   such   a 


[al  XUnstntiOBS^— (1)  A  defend- 
ant who  moved  for  the  appointment 
of  a  Kuardlan  for  the  Incompetent 
plaintiff  Is  not  entitled  to  a  continu- 
ance on  the  grround  of  surprise  at 
such  appointment.  Watson  v.  Black 
Mountain  R.  Co..  164  N.  C.  17«,  SO 
SB  175.  (2)  Where  defendant's 
counsel,  some  time  before  the  trial, 
notlBed  i>lalntiff  that  defendant 
would  submit  to  judgment,  and  that 
plaintiff  need  not  summon  any  wit- 
neasea,  defendant  is  not  entitled  to  a 
continuance  on  the  ground  that  she 
was  surprised  and  unable  to  have  her 
witnesses  present  at  the  trial. 
Greene  v.  Grahame,  (R.  I.)  90  A  7i6. 

49.  Earnest  v.  Napier,  16  Ga.  306; 
Wliltaker  v.  Whitaker,  43  SW  464. 
19  KyL  1476rShamberK  v.  Leslie,  41 
SW26B,  19  KyL  599. 

BO.  Ross  v.  Austin,  2  Cal.  183: 
Indiana  Cent.  R.  Co.  v.  Gullck.  19 
Ind.  S3:  Jones  v.  State,   11   Ind.   367. 

61.  Crocker  v.  Haley,  92  SW  674, 
29    KyL  174. 

[a]  nnw,  where  there  waa  a  mis- 
understanding between  counsel  as  to 
whether  the  case  was  to  be  tried  on 
the  fifth  or  eighth  day  of  the  term, 
it  waa  error  to  force  plaintiff,  an  in- 
fant, to  trial,  in  the  absence  of  his 
leading  counsel  and  main  witnesses. 
Crocker  v.  Haley,  92  SW  574,  29  KyL 
174. 

Sa.  Probasco  v.  Hartough.  10  N. 
J.   L.  66. 

B3.  Light  V.  Richardson.  (Cal.) 
31  P  1123;  Smith  V.  Brand.  44  Ga. 
SSS- 

54L  Cotton  States  L.  Ins.  Co.  v. 
EVlwards,  74  Ga.  220;  Bone  v.  Graves, 
43  Ga.  312;  Roe  v.  Doe.  42  Ga.  403. 

OS.  Gahren  v.  Parkersburg  Nat. 
Bank,   167  Ky.  266.   162  SW  1136. 

(a]  Jvij  dlsoluugsd.— Where  a 
case  is  set  for  trial  on  a  particular 
day.  counsel  has  no  right  to  assume 
that  there  will  be  no  further  trials 
during  the  term  on  account  of  the 
court  having  jireviouBly  discharged 
the  common-law  jury  for  the  term. 
Gahren  v.  Parkersburg  Nat.  Bank, 
157  Ky.  2«6,  102  SW  1135. 

BB.  Ark. — St.  Louis,  etc.,  R.  Co. 
r.  Smith,  82  Ark.  106.  iOO  SW  884. 

Ga. — Long  v.  Hugglns,  72  Ga.  776; 
Bone  V.  Graves,  43  Ga.  312;  McCut- 
chin    v.    Bankson.    2    Ga.    244. 

Mich. — McDonald  v.  Weir,  76  Mich. 
243,    42   NW  1114. 

Tenn. — Hall  v.  Mount,  3  Coldw.  73. 

Tex. — Bemls  v.  Williams,  32  Tex. 
Civ.  A.  398,  74  SW  332. 

Compare  Stats  v.  Northwestern 
Inv.  Co.,  70  Wash.  381,  389,  126  P  896 
(where  it  was  said:  "If,  by  some  mis- 
understanding of  the  facts  or  law  of 
the  case,  the  attorney  in  charge  of 
tbe  proceedings  failed  to  produce 
competent  testimony  of  a  mere  pre- 
liminary fact,  it  surely  would  be  an 
abuse  of  discretion  on  the  part  of 
the  court  to  refuse  him  an  oppor- 
tunity to  correct  the  mistake  when 
the  delay  would  cause  as  little  Incon- 


venience as  it  would  in  this  in- 
stance— a  delay  of  perhaps  sixteen 
hours  at  the   longest"). 

[a]  Oases  ailslar  uadar  parttoiu 
lar  •tatat*.'— A  motion  for  continu- 
ance was  properly  overruled  where 
made  on  the  ground  that  the  court 
had  announced  that  no  cases  arising 
under  a  certain  statute  would  be 
tried,  defendant  absenting  himself 
for  that  reason,  and  the  court  hold- 
ing that  the  case  in  question  did  not 
arise  under  that  statute,  although 
defendant  contended  that  It  did. 
Bone  V.  Graves,   43  Ga.  312. 

[b]  Wtittsn  svldsnos  ragnlred. — 
The  fact  that  applicant  did  not  ex- 
pect that  written  evidence  that  he 
was  the  choice  of  the  next  of  kin 
for  administrator  would  be  required 
is  no  ground  for  a  continuance.  Long 
V.  Hugglns,  72  Ga.  776. 

B7,  Cal. — Musgrove  v.  Perkins,  9 
Cal.    211. 

Qa. — Long  V.  Hugglns,  72  Ga.  776. 

Iowa. — Brandt  v.  McDowell,  62 
Iowa  230,   2  NW  110?. 

Tenn. — Hall  v.  Mont,   S   Coldw.  73. 

Va.— Myers  v.  Price,  8S  Va.  SS5,  11 
SB   428. 

88.  St.  Louis,  etc.,  R.  Co.  V.  Long. 
41  Okl.  177,  187  P  1166,  AnnCasl9t5C 
482. 

Se.  Vulcan  Iron  Works  v.  Bur- 
rell  Constr.  Co.,  39  Wash.  319,  81  P 
836. 

"The  surprise  which  follows  a  rul- 
ing of  the  court  denying  a  motion 
for  nonsuit  is  not  such  surprise  as 
warrants,  or  requires,  the  granting 
of  a  continuance,  or  the  allowance 
of  an  amendment  to  the  pleadings. 
Parties  are  ordinarily  bound  to  an- 
ticipate the  ruling  of  the  court  on 
motions  of  nonsuit,  especially  where 
the  ruling  is  in  accordance  with  the 
law."  Vulcan  Iron  Works  v.  Burrell 
Constr.  Co..  39  Wash.  318,  323,  81  P 
836. 

■wvHaa  at  roliasr  •xolaOlag  «vl- 
denoa  see  infra  |  107. 

eO.  St.  Louis,  etc,  R.  Co.  v. 
Smith,   82  Ark.   105,  100   SW  884. 

61.  Louisville  V.  NlchoIIs,  168  Ky. 
616,  166  SW  660. 

[a]  Tk«  mis  has  iMea  avpUsd,  in 
an  action  against  a  municipality  by 
one  hurt  on  a  sidewalk,  where  the 
court  treated  a  settlement  with  the 
abutting  owner  as  a  pro  tanto  satis- 
faction Instead  of  a  bar  to  the  ac- 
tion against  the  municipality.  Louis- 
ville V.  NlchoIIs,  168  Ky.  616,  166 
SW  660. 

68.  U.  S. — Waskem  v.  Diamond, 
29   F.  Cas.   No.  17.248,   Hempet.  1, 

Ind. — Carpenter  v.  Dame,  10  Ind. 
126. 

Ky. — Moore  v.  Smith.  88  Ky.  161, 
10    SW  .S«0,    10    KyL    729. 

Nebr. — Splelman  v.  Flynn,  19  Nebr. 
342,   27  NW   224. 

N.   H.— Doe   V.    Doe,    87   N.   H.    168. 

Tex. — Grlgsby  v.  May,  67  Tex.  266: 
McMahan  v.  Veasey,  (Civ.  A.)  60  SW 


3tS.  And  see  Texas,  etc.,  R.  (^.  t. 
Williams,  (Civ.  A.)  178  SW  701  Wlc- 
tum). 

Fa]    VoBprodnetioa     of    papsis.— 

When  the  evidence  to  crove  a  parw 
tlcular  fact  necessary  to  support  the 
case  Is  held  Incompetent  at  the  hear- 
ing on  the  bill,  oy  reason  of  the 
nonproductlon  of  a  paper  or  want 
of  proof  of  its  loss,  the  court  may, 
in  their  discretion,  order  the  cause 
to  stand  over,  to  enable  the  party 
to  exhibit  further  interrogatories, 
for  the  purpose  of  making  an  exhibit 
of  the  paper  or  accounting  for  Its 
nonproductlon.  Doe  v.  Doe,  87  N.  H. 
268. 

[b]  WlwM  dspositloBs  axe  oa  tta 
ovec  two  yoars.  and  no  objection  is 
made  to  them  until  offered  as  evi- 
dence on  trial,  and  the  same  are  sup- 
pres.'^ed,  a  continuance  should  he 
granted.  Such  parties  may  well 
claim  that  they  were  taken  by  sur- 
prise.    Grlgsby  v.  May,   67  Tex,   265. 

[c]  WlMTs  axoeptloaB  which  wexo 
ac«  flled  to  a  Oaposttloa  iiBtU  after 
tho  oommeaosBMnt  of  the  trtal  are 
sustained  and  the  witness  whose 
deposition  it  is  is  unable  to  attend 
court,  and  his  testimony  is  material, 
a  continuance  should  be  granted. 
Moore  v.  Smith,  88  Ky.  161,  11  SW 
380,  10  KyL  729. 

63.  Hatcher  v.  Mechanlcsburg 
First  Nat.  Bank.  79  Ga  538,  6  sli 
127-  Haun  V.  Wilson,  28  Ind.  296; 
Borland  v.  Chicago,  etc.,  R.  Co.,  78 
Iowa  94,  42  NW  590;  Bonella  '«. 
Maduel,    26    La.    Ann.    112. 

[a]  XIlagBl  oonunlssion. — An  on- 
der  refusing  to  continue  will  not  be 
disturbed  when  it  appears  that  the 
ground  alleged  was  the  fliing  of  ex* 
ceptions  to  the  execution  and  return 
of  a  commission  to  obtain  discovery 
sued  out  by  defendant-  that  the  ex^ 
ceptions  were  taken  before  the  cause 
was  begun;  that  no  notice  was  given 
to  plaintiff;  that  no  commission  la 
attached  to  the  bill,  and  there  la  no 
entry  of  filing  on  the  Interrogatories: 
and  that  the  Interrogatories  were  not 
addressed  to  plaintiff,  and  did  not 
contain  the  names  of  any  witnesses, 
as  required  by  Code  li  3811.  3877, 
3900.  Hatcher  v.  Mechanlcsburg 
First  Nat.  Bank,  79  Ga.  538,  5  SB 
127. 

tb]  Ssposltlon  lakes  la  aaothor 
action. — Where  a  deposition  taken  in 
another  action  is  attempted  to  be  in- 
troduced in  evidence,  and  the  trial 
court  refuses  to  allow  its  introduc- 
tion, a  refusal  to  grant  defendant  a 
continuance  on  the  ground  of  sur- 
prise, to  enable  him  to  procure  the 
te.it  Imony  of  the  witness  whose  dep- 
osition is  excluded,  is  not  an  abuse 
of  discretion,  and  the  judgment  will 
not  be  reversed  therefor.  Borland 
V.  Chicago,  etc.,  R.  Co.,  78  Iowa  94, 
42  NW  690. 

64.  St.  Louis,  etc.,  R,  Co.  v.  Ran- 
som, 29  Kan.  298;  Allen  v.  Hoxey,  37 
Tex.   SSO. 
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sniprise  as  will  entitle  a  party  to  a  eontinuance," 
or  at  least  a  refusal  of  a  continaaace  asked  for 
on  this  ground  is  in  the  discretion  of  the  court,** 
as  is  also  the  granting  of  a  continuance  where 
peculiar  circumstances  exist.*''  A  party  is  tisually 
supposed  to  be  prepared  to  prove  his  case  by  com- 
petent evidence,  and  the  fact  that  he  is  surprised 
by  a  correct  ruling  of  the  court  is  no  ground  for  a 
further  extension  of  time.*"  The  rule  is  other- 
wise, however,  where  the  ruling  of  the  court  ex- 
cluding the  evidence  is  erroneous,**  or  where  evi- 
dence is  objected  to,  and  ruled  out,  contraiy  to  an 
agreement  between  counsel/"' 

[$  108]    e.    Adversary's  Evidence.    A  party  is 
not  entitled  to  a  continuance  in  every  case  where 

68.  Lyons,  etc..  Toll  Road  Co.  v. 
Peo.,  29  Colo.  484,  68  P  276;  Turner 
v.  Tubersing,  67  Ga.  161;  McCutchin 
V.  Bankston,  2  Ga.  244;  Simpson  v. 
Johnson,  JTex.  CJv.  A.)   44  SW  1076. 


he  is  surprised  by  the  evidence  of  his  adversary." 
Thus  a  party  cannot  be  surprised  so  as  to  be 
entitled  to  a  continuance  to  obtain  evidence,  by 
anything  properly  admissible  under  the  pleadings 
on  which  he  submitted  himself  to  trial,^  by  the 
introduction  of  evidence  which  is  not  material," 
or  in  any  case  where  the  court  is  not  satisfied 
that  a  different  result  would  be  likely  to  ensue  on 
a  second  trial,''*  or  that  the  party  has  been  mis- 
led and  prejudiced,"  Nor  is  one  who  has  full 
means  of  knowing  what  -testimony  will  be  used 
against  him,  and  who  goes  to  trial  without  taking 
steps  to  ascertain  it,  entitled  to  a  continuance,  in 
the  absence  of  any  misleading  act  or  declaration 
on  the  part  of  his  adversary."     Where,  however,  • 


(a)  BvJdence  at  former  trlaL- 
(1)  That  testimony  admitted  at  a 
former  trial  was  rejected  on  the 
second  trial  was  no  ground  for  a 
continuance;  there  having  been  no 
objection  thereto  at  the  former  trial, 
and  the  party  oRerlng  It  not  showing 
that  he  expected  to  supply  Its  place 
If  granted  a  continuance.  Turner  v. 
Tuberslng,  67  Ga.  161.  (2)  So  in 
quo  warranto  defendant  cannot,  be- 
cause of  the  exclusion  of  certain 
deeds  of  corporations,  claim  surprise 
as  cause  for  continuance,  on  the 
trround  that  such  deeds  were  ad- 
mitted In  evidence  in  a  similar  pro- 
ceeding against  It,  where  the  record 
does  not  disclose  such  fact,  and  if 
they  were  so  admitted  the  former 
suit  was  an  application  for  an  in- 
junction, and  there  was  no  plead- 
ing denying  the  execution  of  the 
deeds.  Lyons,  etc..  Toll  R.  Co.  v. 
Peo.,  29  Colo.  434,   68  P  276, 

66.  Supreme  Lodge  K.  P.  v.  Rob- 
bins,  70  Ark.  364.  67  SW  768. 

67.  State  v.  Cooper,  (Tenn.  Ch. 
A.)   58  SW  391. 

[a]  niTurtrntioiu— Complainants 

and  defendants  stipulated  in  a  suit 
to  quiet  title  that  exceptions  to  tes- 
timony for  Irrelevancy  and  immate- 
riality might  be  taken  at  the  trial 
wlthoujt  previously  writing  them  out. 
A6.  the  trial  defendants  excepted  to 
the  introduction  of  a  grant  which 
had  been  on  die  for  seven  years,  be- 
!«auae  it  was  a  copy  instead  of  the 
original  which  was  not  shown  to  be 
lost,  destroyed,  or  beyond  com- 
plainants' power  to  produce.  The 
exception  being  sustained,  and  com- 

glalnants  claiming  surprise,  the 
earing  was  suspended  for  a  day  so 
that  affidavits  could  be  filed  show- 
Injg  the  loss  of  the  original,  which 
was  accordingly  done.  Under  such 
circumstances  it  was  held  that,  re- 
gardless of  the  stipulation,  granting 
time  to  file  the  affidavit  was  proper. 
State  V.  Cooper,  (Tenn.  Ch.  A.)  63 
SW   891. 

68.  Mattfleld  v.  Cotton,  19  Tex. 
Civ.  A.  696,  47  SW  649;  French  v. 
Groesbeck.  8  Tex.  Civ.  A.  19.  27  SW 
43;  Threadglll  v.  Bickerstalt,  7  Tex. 
Civ.  A.    406,    26   SW   739. 

69.  Collins  V.  Boyd,  (Tex.  Civ.  A.) 
59  SW  831. 

TO.  Cherokee,  etc.;  Coal,  etc.,  Co. 
V.   Wilson,   47   Kan.    460,    28   P   178. 

71.  U.  S. — Preferred  Ace.  Ins.  Co. 
V.  Patterson,  213  Fed.  596,  130  CCA 
176. 

Oa. — Branch  v.  Du  Bose,  65  Ga.  21; 
Lynes    v.    Reld,    40    Ga.    237. 

Ky. — ^Woodcock  v.  Sutton,  8  KyL 
616. 

V.  Tex. — Texas,  etc.,  R.  Co.  v,  Bucke- 
lew,   3   Tex.   Civ.  A.    272,   22   SW  994. 

Wis. — McKinney  v.  Jones,  66  Wis. 
39,  11  NW  606    12  NW  381. 

la]  avldMioe  Imp— oWng  cradlliU- 
Itjr^-The  fact  that  defendant  is 
tdcen  by  surprise,  by  evidence  im- 
peaching his  credibility.  Is  no  ground 


for  a  continuance  or  a  new  trial. 
Every  man  is  supposed  to  be  able 
to  support  his  general  character  for 
truth  and  veracity  in  the  community 
in  which  he  lives,  especially  when 
he  has  lived  in  that  community  for 
several  years.  Lynes  v.  Reid,  40  Oa. 
237.     And  see  supra  |  68. 

[b]  A<)tUm  for  'penonal  lajnilea. 
^Wnere,  in  an  action  for  personal 
injuries,  plaintifF  alleged  that  by 
reason  of  his  bruises  and  hurts  'he 
was  rendered  delirious  at  times,  and 
defendant  had  the  cause  continued 
for  a  year,  the  latter  is  not  entitled 
to  a  continuance  to  take  the  deposi- 
tion of  absent-  witnesses  to  contra- 
dict a  deposition  Introduced  by 
plalntltr  at  the  trial.  Texas,  etc.,  R. 
Co.  V.  Buckelew,  3  Tex.  Civ.  A.  272, 
22  SW  994. 

70.  Ga. — Plnson  v.  Bass,  114  Ga. 
675.  40  SB  747. 

Ky. — LAuisville,  etc,  R.  Co.  v. 
Richmond,    67    SW   26,   23   KyL    2394. 

Ho. — MoWhlrt  V.  Chicago,  etc.,  R. 
Co.,  187  SW  830;  Gibson  v.  German- 
American  Town  Mut.  Ins.  Co..  86  Mo. 
A.  41. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
White,  (Civ.  A.)  180  SW  1128;  St. 
Louis,  etc.,  R.  Co.  v.  Cartwright, 
(Civ.  A.)  161  SW  630,  1094;  El  Paso 
Southwestern  R.  Co.  v.  Barrett,  46 
Tex.  Civ.  A.  14.  101  SW  1026,  121 
SW   670. 

W.  Va. — Shore  v.  Powell.  71  W.  Va. 
61,  76  SB  126. 

[a]  Wlie^  aon  est  faotniu  la 
plMdeO,  the  other  party  cannot 
claim  to  be  surpri.'^ed  because  the 
party  so  pleading  goes  on  the  stand 
and  denies  the  execution  of  the  paper. 
Gibson  v.  German-American  Town 
Mut.  Ins.  Co.,  86  Mo.  A.  41. 

[b]  Ita  an  action  oa  a  aota  by  a 
traaafane,  where  plea  of  purchase 
after  maturity  has  been  duly  filed, 
it  is  not  error  to  refuse  to  continue 
the  case  that  plaintiflT  may  rebut  de- 
fendant's evidence  as  to  the  time  of 
the  trajisfer.  Plnson  v.  Bass,  114 
Ga.  675,  40  SE  747. 

73.  Ark.— St.  Louis,  etc.,  R.  C3o.  v. 
Jackson.  93  Ark.  119,  124  SW  241. 

Colo. — McFadden  v.  Pyne,  46  Colo. 
319.  104  P  491. 

Kan. — Perley  v.  Taylor,  21  Kan. 
712. 

Ky. — Illinois  Cent.  R.  Co.  v.  Put- 
pell,  141  Ky.  847,  133  SW  983. 

Pa. — E.  Frank  Coe  Co.  v.  Blohen- 
berg,   22  Pa.  Super.  287. 

fa]  Date  of  lajnijr.— Where  the 
date  on  which  an  alleged  injury  oc- 
curred is  Immaterial,  a  variance  in 
this  resi>ect  between  the  allegations 
of  the  complaint  and  the  proof  ad- 
duced in  support  thereof  is  not 
ground  for  a  continuance  on  the 
ground  of  surprise.  St.  Louis,  etc., 
R,  (3o.  V.  Jackson,  93  Ark.  119,  124 
SW  241;  Illinois  Cent.  R.  Co.  v.  Put- 
rell,  141  Ky.  847,  183  SW  983. 

74.  Buffalo  Coal  Creek  Min.  Co.  T. 
Troendle,  90  SW  622,  30  KyL  740; 
Childress  v.  Southwest  Missouri  R. 
Co..  141  Mo.  A.  667,  126  SW  169. 

7».  MeWhirt  v.  Chicago,  etc,  R. 
Co.,   (Mo.)   187  SW  880. 

76.    Ky.— Pittsburg,  etc.,  R.  <3o.  v. 


Grom,  142  Ky.  Bl,  188  SW  977;  Cov- 
ington v.  Whitney,  99  SW  837,  30 
KyL  6B9;  Phoenix  Ins.  Co.  v.  Winter- 
smith,  98  SW  987,  30  KyL  369: 
Louisville,  etc.,  R.  Co.  v.  Richmond. 
67   SW  25.  23  KyL  2394. 

Miss. — Robinson  v.  Franda  8  Miss. 
458. 

Tex. — Burrow  v.  Brown,  69  Tex. 
457;  Bl  Paso  Southwestern  R.  Co.  v. 
Barrett,  46  Tex.  Civ.  A.  14,  101  SW 
1025,  121  SW  570;  Texas  Cent.  R. 
Co.  v.  Brock,  (Civ.  A.)  30  SW  274 
[rev  on  other  grounds  88  Tex.  310,  31 
SW  5001;  Missouri  Pac.  Co.  v.  Kuth- 
ntan,  2  Tex.  A.  Civ.  Cas.   i  463. 

Wash. — Potts  V.  Potts.  81  Wash.  27, 
142  P  448;  Merrill  y.  O'Bryan.  48 
Wash.  415,  93  P  917. 

W.  Va. — Shore  v.  Powell,  71  W.  Va. 
61,  76  SB  126. 

[a]  ninstrattoBSf— (1)  Where  an 
answer  to  a  bill  of  discovery  had 
been  on  file  for  nearly  three  months, 
it  was  held  that  plaintiff  could  not 
object  to  going  to  trial  jon  the  ground 
that  he  was  surprised  by  its  being 
produced  at  the  hearing.  Robinson 
v.  Francis,  8  Miss.  468.  (2)  So 
where,  in  an  action  against  partners 
operating  freight  steamers  on  a 
river  for  lumber  bought  by  one  of 
them  for  a  freight  warehouse  at  one 
of  the  terminal  points,  it  appeared 
that  a  copartner,  about  three  months 
before  the  trial,  made  an  affidavit 
In  which  he  denied  that  the  lumber 
was  used  to  erect  a  warehouse  by 
authority  of  the  partnership,  the  re- 
fusal to  grant  a  continuance  on  the 
ground  of  surprise  by  reason  of 
plaintifT's  evidence  snowing  the 
necessity  for  building  the  warehouse 
was  proper.  Merrill  v.  O'Bryan,  48 
Wa-sh.  415,  93  P  917.  (3)  And  a 
continuance  will  be  refused  when 
asked  for  on  the  ground  of  sur- 
prise where  the  party  praying  for  it 
has  filed  cross  interrogatories  cover- 
ing the  testimony  which  he  alleges 
surprised  him.  Texas  Ont.  B.  Co.  v. 
Brock,  (Tev  Civ.  A.)  30  SW  274 
[rev  on  other  grounds  88  Tex.  310, 
31  SW  600].  (4)  As  defendajit  some 
time  before  the  trial  filed  its  affld&vlt 
stating  th'at  plaintiff  claimed  to  be 
injured  "in  her  back,"  and  ask«d  for 
a  physical  examlnaUon.of  her  i>erson. 
which  was  granted,  evidence  of  in- 
jury to  her  spinal  cord  and  of  injury 
to  her  eyes  as  a  result  thereof  did 
not  entitle  defendant  to  a  continu- 
ance on  the  ground  of  surprise. 
Louisville,  etc.,  R.  Oo.  v.  Richmond, 
67  SW  24,  23  KyL  2394.  (5)  Plaintiff 
sued  for  a  penalty  on  an  overcharge 
on  freight.  After  the  trial  com- 
menced, plaintiff  adduced  testimony 
to  prove  the  contents  of  the  notice  of 
the  alleged  overcharge,  and  the  in- 
dorsement thereon  by  defendant's 
agent  when  he  returned  the  same. 
Defendant  objected  to  this  evidence 
as  secondary,  and  thereupon  plaintiff 
proved  the  loss  of  the  notice,  -where- 
upon defendant  moved  to  continue 
the  cause  on  the  ground  of  surprise, 
and  to  obtain  the  testimony  of  the 
agent  whom  plaintiff  alleged  he  had 
served  with  the  notice.  It  was  held 
that  the  motion  was  properly  ovwr- 
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evidence  is  introduced  which  could  not  have  been 
anticipated  from  the  pleadings^'  or  papers  in  the 
case,^^  or  where  a  party  has  been  misled  by  a  wit- 
ness to  rely  on  his  testimony  on  a  material  point/^ 
tbe  coort  will  entertain  his  application  for  further 
time  io  prepare  himself.  So  a  continuance  may  be 
granted  to  either  party  by  reason  of  surprise, 
broi^bt  about  by  the  production  of  papers  the 
existence  of  which  the  movant  for  the  continuance 
could  not  reasonably  have  anticipated.^  So  also 
a  party  may  be  surprised  by  the  discovery  of  an 
alteration  in  a  written  instrument  introduced  in 
evidence." 

Withdrawal  of  evidmce.  An  application  for  a 
continuance  on  the  ground  of  surprise  caused  by 
the  introduction  of  evidence  is  properly  denied 
where  such  evidence  is  subsequently  withdrawn" 
or  excluded  from  the  consideration  of  the  jury.*' 
If  a  continuance  has  been  allowed  previous  to  such 
withdrawal,  the  order  may  be  revoked  and  the  trial 
proceeded  with."  The  admission  of  incompetent 
evidence  and  the  subsequent  withdrawal  of  it  be- 
fore    argument     is     not     of     itself    grotmd     for 


c6ntinuance.*° 

[$  109]  f.  Applicant's  Evidence.  The  granting 
or  refusing  of  applications  for  continuances  on  an 
affidavit  of  surprise,  made  during  the  trial,  on 
account  of  a  witness  for  the  party  testifying  differ- 
ently from  what  the  party  placing  him  on  the 
stand  had  a  right  to  believe  that  he  would,  rests 
largely  in  the  discretion  of  the  trial  court.*^  A 
party  is  conclusively  presumed  to  be  familiar  with 
the  testimony  to  be  given  by  his  own  witnesses, 
and  in  the  absence  of  any  unforeseen  circum- 
stances,^^ a  continuance  will  usually  be  denied 
when  asked  because  such  testimony  has  resulted  in 
a  surprise  to  the  applicant.^ 
•  [}  110]  g.  Newly  Discovered  Evidence.  Newly 
discovered  evidence  may  be  ground  for  a  continu- 
ance** or  postponement,'*'  but  it  must  be  shown 
that  it  is  material,"  and  not  merely  cumulative,"* 
or  impeaching,*^  testimony,  and  that  it  could  not 
have  been  discovered  sooner  by  the  use  of  proper 
diligfince.**  The  better  practice  in  such  cases  is  to 
move    for    a    continuance    before    the    trial    has 


ruled,  as  dafendant  had  no  right  to 
rely  on  th«  plaintiff's  producing  the 
notice  and  indorsement.  Missouri 
P&c. .  R.  Co.  V.  Kuthman,  2  Tex.  A. 
Civ.  Cas.  I  463. 

77.  Ai*.— Williams  v.  Uzxell,  108 
Ark.  241,  15S  SW  84S;  Choctaw,  etc., 
R.  Co.  v.  Donovan,  71  Ark.  197,  72 
S^7  48 

III.— Bent  V.  Slade,  18»  111.  A.  lOS. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bell, 
134  Ky.  18»,  119  SW  782;  tieJclngton 
St.  R.  Co.  V.  Strader,  89  SW.  168,  28 
KyL  157. 

La. — Davis  V.  Millaudon,  14  La. 
Ann.  808;  Hale  v.  New  Orleans,  13 
La.  Ann.   499. 

Miss. — Oarrett  v.  Carlton,  <S  Miss. 
188.  3   S   376. 

Mo. — McDonald  v.  Ccntra.1  Illinois 
Constr.  Co.,  183  Mo.  A.  416.  166  SW 
1087. 

N.  T. — Freeland  v.  Brooklyn 
Heights  R.  Co.,  64  App.  Dlv.  90,  86 
KTS  321;  Jourdan  v.  Healey,  46  NTSt 
198,  19  NTS  240. 

N.  C. — Brown  v.  Western  Union 
Tel.  Co.,   169  N.  C.  509,  86  SB  290. 

Tex. — EI  Paso  Southwestern  R.  Co. 
V.  Barrett,  46  Tex.  Civ.  A.  14,  101 
SW  1025.  121   SW  670. 

Wash.— ^Horton  v.  Seattle,  63  Wash. 
316.  101  P  1091. 

W.  Va. — Amos  v.  Stockert,  47  W. 
Va.  109.  34  SB  821. 

[a]  net*  not  aisolossd  Iqr  plsad- 
In^*-— When  on  the  trial  the  party 
is  taken  by  surprise  by  the  introduc- 
tion of  evidence  legally  admissible, 
to  establish  facts  not  disclosed  by 
the  pleadings,  he  has  a  right  to  a 
continuance  on  proper  showing. 
E>avis  V.  MiUaudon,  14  La.  Ann.  808; 
Hals  V.  New  Orleans,  18  La.  Ann. 
499. 

[b]  Wbexs  tlM  evldenoa  undar  a 
plea  of  paymant  of  a  note  was  that 
it  vrtLB  satisfied  by  an  agreement  with 
tbe  agent  of  the  payee  to  set  oft  a 
certain  claim  against  It,  the  trans- 
feree of  the  note  was  entitled  to  a 
continuance   on    the    ground   of   sur- 

?rlse.  Williams  v.  Uzzell,  188  Ark. 
41.  156  SW  843. 
Id  nma  and  plaoa. — (1)  "If  .an 
allegation  of  time  and  place  is  made 
and  a  party  has  prepared  his  evi- 
dence based  wholly  upon  the  allega- 
tion, and  Is  suiprised  at  the  trial  by 
the  offer  of  evidence  of  another  time 
or  idace,  the  judge  will  and  ought  to 
give  the  opportunity  to  meet  the 
evidence  of  the  adverse  party." 
Brown  v.  Western  Union  Tel.  Co., 
1«9  N.  C.  609.  611.  86  BE  290.  291. 
(2)  Where  plaintiff  fails  to  state  the 
date  of  an  occurrence,  pleading 
ignoianoe,  and  then  -goes  on  the  wit- 
pass  stand  at  the  trial  and  testifies 
to  the  exact  date  thereof,  defendant 
£U  C.  J.— 12] 


is  entitled  to  a  continuance  on  the 
ground  of  surprise.  Louisville,  etc., 
R.  Co.  V.  Bell.  134  Ky.  139.  146.  119 
SW  782  (where  the  court  said: 
"Having  gone  into  the  trial  In  the 
belief  that  such  information  was  not 
obtainable,  it  cannot  be  doubted  that 
appellant  was  taken  completely  by 
surprise  when  appellee  got  on  the 
witness  stand  and  stated  the  exact 
dates  when  the  flres  occurred.  If 
appellant  had  had  this  Information 
before  the  trial,  it  might  have  pre- 
pared its  case  In  such  a  wav  that 
the  verdict  of  the  Jury  would  have 
been  in  its  favor,  instead  of  against 

ivy. 

78..  Le  Roy  v.  Delaware  Ins.  Co., 
15  F.  Cas.  No.  8.270.  2  Wash.  C.  C. 
223. 

n.  Maynard  v.  Cleveland.  76  Qbl. 
52;  Straw-Blsworth  Mfg.  Co.  v.  Cain, 
20  Wash.  361.  66  P  321. 

80.  Straas  v.  Marine  Ins.  Co.,  23 
F.  Cas.  No.  13.618.  1  Cranch  C.  C.  343: 
Leverett  v.  Tift,  6  Qa  A.  90.  64  SE 
317. 

[a]  SaposltloBB  taken  witbont 
noUoe<— when  depositions  have  been 
taken  by  one  party  without  notice  to 
the  other  which  depositions  are  first 
opened  at  that  term,  the  cause  may 
be  continued.  Straas  v.  Marine  Ins. 
Co.,  23  P.  Cas.  No.  18,618,  1  Cranch 
C    C    843. 

'ail  Hastings  v.  Bastings,  81  Cal. 
96. 

as.  Congar  v.  Qalena,  etc.,  R.  Co.. 
17  Wis.  477   (depositions). 

83.  Fidelity,  etc.,  Co.  v.  U  Bucki, 
etc..  Lumber  Co.,  189 '  U.  S.  136.  23 
set  682,  47  L.  ed.  744  faff  109  Fed. 
393,  48  (X;A  436]. 

84.  Gulllford  V.  McQulUen,  76 
Kan.  454.   89  P  927.    • 

85.  Rathgebe  v.  Pennsylvania  R. 
Co..  179  Pa  31,  36  A  160;  Mitchell  v. 
Bdeburn,  37  Pa.  Super.  223. 

88.  Kentucky  Distilleries,  etc.,  Co. 
v.  Wells.  149  Ky.  276,  287.  148  SW 
376.  381;  Childress  v.  Southwest 
Missouri  R.  Co..  141  Mo.  A.  867,  126 
SW  169. 

87.  Shlpp  V.  Suggett,  9  B.  Mon. 
(Ky.)  6. 

[ai  Where  a  wltnasa  la  latosl- 
oatsd  on  his  examination  at  the  trial, 
the  proper  practice  is  to  move  for  a 
postponement  on  the  ground  of  sur- 
prise. Shipp  V.  Suggett,  9  B.  Mon. 
(Ky.)   5. 

88.  .ffitna  Ins.  Co.  v.  Sparks,  62 
Ga.  187;  Dempsey  v.  Taylor,  4  Tex. 
Civ.   A.    126.    23    SW   220. 

[a]  XUnstratloan< — (1)  Where  a 
witness  was  called  by  defendant  to 
prove  the  execution  of  a  deed,  but 
refused  to  testify  to  its  authenticity, 
a  motion  to  continue  the  case  on  the 
ground  of  sunn-ise   was   held   to   be 


properly  denied,  especially  where 
there  was  no  offer  to  connect  the 
deed  with  any  defense  or  to  show 
that  it  could  not  -be  established  by 
other  testimony.  Dempsey  v.  Taylor, 
4  Tex.  Civ.  A.  126.  23  SW  220.  (2) 
The  refusal  to  continue  a  case  on  the 
ground  of  surprise  will  not  be  dis- 
turbed where  the  alleged  surprise 
was  caused  by  the  evidence  of  the 
agent  of  the  applicant.  .^Stna  Ins. 
Co.  v.  Sparks.  82  Oa.  187. 

88.  U.  S. — Hourquibee  v.  Oerard. 
12  V.  Cas.  No.  6.788,  2  Wash.  C.  C. 
184;  U.  S.  v.  Stevenson,  27  P.  Cas. 
No.  16,398. 

Cal. — Hastings  v.  Hastings.  31  CaL 
96;  Berry  v.   Metxier,  7   Cal.   418. 

Ga. — Chester  (Thurch  v.  Blount.  70 
Ga  779;  Holmes  v.  Dotibins,  19  Gku 
630. 

Ky. — ^Kentucky  Union  Co.  v.  Pat- 
ton.  69  SW  791,  24  KyL  701;  Allcom 
V.  Rafferty,  4  .J.  J.  Marsh.  220. 

La. — Metoyer  v.  LarenandiSre,  6 
Rob.  139;  Davis  v.  Davis,  17  La.  269. 

Pa. — Campbell  v.  Smvat,  1  Teates 
20. 

Tenn. — Potter  v.  Coward.  Meigs  22.    "■ 

[a]  Bvldenoa  In  intestacy. — An 
action  against  an  administrator  was 
continued  because  only  a  few  days  • 
before  trial  he  had  discovered  mate- 
rial evidence  among  the  Intestate's 
papers.  Hourquibee  v.  Gerard.  12  P. 
Cas.  No.  6,733,  2  Wash.  C.  C.  164. 

[b]  ITotlee  to  pcodttea  tnstinunants. 
— ^Plaintiffs  in  ejectment,  having 
learned  after  the  trial  began  that  de- 
fendant's counsel  had  a  deed  sup- 
posed to  have  been  lost,  but  which 
was  necessary  to  complete  plalntlfTs 
claim  of  title,  moved  to  require  de- 
fendant to  deliver  the  deed.  On  be- 
ing overruled,  they  moved  for  a  con- 
tinuance to  give  time  for  a  notice  to 
produce,  which  motion  was  also  over-  . 
ruled.  Under  such  circumstances  It 
was  held  that  the  latter  motion 
^^"'■"ll-  ^^'^^  ^^^^  granted,  since 
plaintiff  was  not  in  laches.  Chester 
Church  v.  Blount.  70  Ga.  779. 

95ri2^^g'T84"  ^'"'^-  "  ^«' 
^•l-.  Central  R.  Co.  v.  Curtis.  87 
Ga.  416,  13  SE  767;  Potter  v.  Coward. 
(Tenn.)   Meigs  22. 

•a.  Phoenix  Ins.  Co.  v.  Winter- 
smith,  98  SW  987,  30  KyL  869;  Me- 
toyer V.  Larenandiftre,  6  Rob.  (La.) 
139. 

88.  Phoenix  Ins.  Co.  v.  Winter- 
smith,  98  SW  987,  SO  KyL  369. 

84.  111. — Freeman  v.  Tlnsley,  60 
111.    497. 

Ky. — Phoenix  Ins.  Co.  v.  Winter- 
smith,  98  SW  987.  30  KyL  369. 

Tenn. — Potter  v.  Coward,  Meigs  28. 

Tex. — Wheeler  v.  Styles,  88  Tex. 
240;  Baldessore  v.  Stephanas,  27  Tex. 
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begnin;""  but  in  some  cases  the  courts  have  allowed 
relief  even  after  the  trial  has  commenoed." 

[}  111]  24.  Improper  Remarks  or  Conduct  of 
ConnseL  Improper  remarks  by  counsel  in  the 
course  of  argument,  made  before  a  jury  has  been 
drawn,  but  in  the  hearing  of  those  who  have  been 
summoned  to  serve  as  jurors,  can  in  no  event  be 
cause  for  a  continuance.  ' '  At  most  there  should  foe 
'  a  postponement  of  the  trial  until  other  panels  can 
be  drawn  from  which  to  select'  a  jury.  Where, 
however,  improper  remarks  are  made  by  counsel 
in  the  presence  of  the  jury,  they  may  constitute 
ground  for  a  continuance.**  It  is  not  an  abuse  of 
discretion   to  refuse   a  continuance  asked   for  on 


the  ground  .that  plaintiff's  attorney,  during  the 
progress  of  the  trial,  furnished  a  tiewspaper  re- 
porter with  an  improper  statement  which  was  pub- 
lished where  it  is  not  shown  that  any  juror  read 
the  article  before  final  determination  of  the  ease.^ 

[i  112]  25.  Misconduct  of  'Mtaiesa.  The  mis- 
conduct of  a  witness  while  on  the  witness  stand, 
in  making  unwarranted  accusations  against  one  of 
the  parties,  may  be  ground  for  a  continuance.^ 

[$  113]  26.  Intozicatioii  of  Party  on  Trial.  It 
is  not  commendable  practice  for  a  court  to  stop 
the  trial  of  a  cause  and  continue  the  same  on  the 
ground  of  the  intoxication  of  the  party  in  whose 
behalf  the  application  is  made.' 


V.    THE  AFPUGATION 


[$  114]  A.  Necessity  of.*  In  order  to  obtain 
a  continuance  the  party  desiring  it  should  make  a 
motion  therefor,°  supported  by  an  accompanying 
affidavit.'  Of  course  a  party  i^ho  applies  for  a 
continuance  need  not  present  a  formal  application 
therefor  when  he  is  informed  by  the  trial  court  in 
advance  that  it  would  be  useless  for  him  so  to  do.^ 

[$  115]  B.  Nature  and  Beauisltes.  Applica- 
tions for  continuances  in  civil  cases  are  generally 
regulated  by  statutory  provisions'  or  by  rules  of 
court.* 

[i  116]  0.  Who  Hay  Make.  As  a  general  rule 
parties  to  the  record  and  their  attorneys  are  the 
only   ones  whom   the   court  recognizes   as   having 


power  to  continue  or  to  discontinue  a  suit.^"  Third 
parties,  although  they  may  have  an  interest  in  the 
cause,  are  to  be  treated  as  mere  strangers.^^  How- 
ever,, it  has  been  stated  that  the  right  of  the  trial 
court  to  grant  a  continuance  may  be  ezeicised  in 
favor  of  the  real  defendant,  although  not  a  party 
to  the  record,  whenever  the  requirements  of  justice 
demand  it." 

[f  117]  J>.  Tima  for  Making.  Where  a  party 
fails  to  exercise  reasonable  diligence  in  presenting 
an  application  for  continuance  after  he  is  aware 
of  the  facts  on  which  his  application  is  based,  it 
should  be  denied.^'  Ordinarily,  in  the  absence  of 
unexpected   and   excusable   delay,  the   application 


466;  PuUlam  v.  W«bb,  26  Tex.  95: 
Thompson  v.  Autry,  (Civ.  A.)  67  Sw 
47. 

W.  Va. — Rosset  v.  Greer,  S  W. 
Va.  1. 

96.  Davis  V.  Davis,  17  X>a.  269. 
See  infra  i  117. 

96,  Hastings  v.  Hastings,  31  Cal. 
95;    Holmes   v.    Dobbins,    19    Ga.    630. 

ta]  Xnttlatad  reaalpt.— The  dis- 
covery that  a  receipt  on  which  de- 
fendant's defense  was  based  had 
been  mutilated  Is  sufficient  {round 
for  a  continuance,  even  after  the 
testimony  and  argument  are  heard 
and  the  court  has  announced  orally 
its  finding.  Hastings  v.  Hastings,  31 
Cal.   96. 

97>  Thompson  v.  O'Connor,  115 
Ga.   120,   41   8E  242. 

98.  Thompson    v.     O'Connor,     116 
•  Ga.    120.    41    SE    242. 

99.  Pierce  v.  L.  Wolff  Mfg.  Co., 
164  III.  A.  660:  EasterbrooKs  v. 
Rhode  Island  Suburban  R.  Co..  28 
R.    I.   234.    66   A   298. 

[a]  WliaiL  tlia  dUewalon  of  a  mo- 
tioB  asklns'  for  am  Inoreaaa  of  the 
afl  <l»miimii  at  the  beginning  of  the 
trial,  in  a  case  where  the  damages 
are  unliquidated,  is  permitted  in  the 
presence  of  the  Jury,  it  Is  good 
ground  for  a  continuance  If  defend- 
ant desires  it.  Easterbrooks  v. 
Rhode  Island  Suburban  R.  Co..  38 
R.   I.   234,    66   A   298. 

1.  Ohio,  etc..  Dock  Co.  v.  Trapnell, 
88  Oh.  St.  616,   103  NB  781. 

a.     Hale  V.  Hale.  32  Fa.  Super.  37. 

XAiozloatloii  of  wltiiMs  see  supra 
I   109   note   87    [al. 

3.  Charles  v.  People's  Ins.  Co.,  3 
Colo.  419. 

4.  Oontlananee  on  conrfa  own 
motion  see  supra  i  10. 

WalTar  of  rlgbt  to  coBtlanaace 
see  infra  i  166. 

6.  Ark. — Queen  of  Arkansas  Ins. 
Co.  V.  Taylor,  100  Ark.  9,  138  SW 
990:  Merrick  v.  Britton.  26  Ark.  496. 

Cal. — Ferrer  v.  Home  Mut.  Ins. 
Co.,  47  Cal.  416;  Doyle  v.  Sturla.  88 
Cal.  466;  Peo.  v.  Holden,  28  Cal.  124; 
Turner  v.   Morrison,   11   Cal.   21. 

Colo. — Phelps  V.  Spruance,  1  Colo. 
414;  Beshoar  v.  Robards,  8  Colo.  A. 
173,  46    P   280. 

Ga. — Camp  v.  Morgan,  81  Ga.  740, 
8    BE   422. 


III. — Downey  v.  O'Donnell,  92  111. 
669;  Quartier  v.  St.  Mary's  Univ.,  18 
III.  300;  Burlingame  v.  'Turner,  2  111. 
688;  Dueber  Watch  Case  Mfg.  Co.  v. 
Lapp,   36  111.  A.   372. 

Ind. — Stewart  v.  Smith,  111  Ind. 
626,  13  NB  48;  Myers  v.  Conway,  62 
Ind.  474;  Montgomery  v.  Wilson.  68 
Ind.   691. 

Ky. — Suggett  V.  Kentucky  Bank,  8 
Dana  201;  Calmes  v.  Ament,  1  A. 
E.    Marsh.    469. 

I^a. — Metoyer  v.  Larenandlfire,  6 
Rob.  139. 

Mich. — Lester  v.  Thompson,  91 
Mich.  246,  61  NW  893. 

Mo. — Reed  v.  Wangler,  46  Mo.  608; 
Kixer  V.  Wilkes.  6  Mo.  619;  Demp- 
sey  V.  Harrison,  4  Mo.  267. 

Tex. — Texas,  etc..  R.  Co.  v.  Hall,  83 
Tex.  675,  19  SW  121;  Galveston,  etc., 
R.  Co.  V.  Gage,  63  Tex.  668;  Splllars 
V.  Curry,  10  Tex.  148;  Campbell  v. 
McCoy,  3  Tex.  Clv.  A.  298,  23  SW 
34. 

Va.— Dlllard  v.  Dillard,  21  SE  669. 

W.  Va, — Taylor  v.  Cox,  82  W.  Va, 
148,  9  SE  70. 

[al  Jld,  affldavlt  without  a  mottoa 
predicated  on  it  Is  not  sufficient. 
Burlingame  v.  Turner,  2  111.  688; 
Splllars  V.  Curry,  10  "Tex.  143. 

6.  Montgomery  v.  Wilson,  68  Ind. 
691.     See  infra  |  119. 

7.  Nichols  V.  Headley  Grocer  Co., 
66  Mo.  A.  321.  • 

8.  Aiken  v.  Carmichael,  127  Ga. 
407,  66  SB  440;  Camp  v.  Interstate 
Chemical  Co.,  18  Ga.  A.  416,  89  SB 
491;  Simons  v.  Mathis,  17  Ga.  A 
688,  87  SE  845;  Jones  v.  Jones,  188 
Mo.  A  220,  176  SW  227:  Wood  v. 
French,  39  Okl.  686,  136  P  734;  Mis- 
souri Pac.  R.  Co.  V.  Aiken,  71  Tex. 
378,  9  SW  487;  Brown  v.  Abilene 
Nat  Bank,  70  Tex.  760.  88  SW  599. 
And  see  infra  |  121. 

Baanlsltss  of  aflUnit  see  infra  ii 
121-1S9. 

9.  U.  S.  V.  Stevenson.  27  P.  Cas. 
No.  16.898,  6  Int.  Rev.  Rec.  221. 

ra]  rtAunl  practlo*. — ^Where  plain- 
tiff in  a  common-law  case  which 
has  been  placed  on  the  calendar,  and 
which  is  called  In  its  regular  order 
for  trial,  desires  a  postponement 
until  the  next  term  for  the  purpose 
of  obtaining  the  testimony  of  new 
witnesses,  it  is  not  the  proper  prac- 


tice to  move  on  affidavits  for  such 
postponement.  The  practice  In  such 
case  is  (by  District  Court  Rule  240) 
regulated  by  the  rules  of  the  cir- 
cuit court  (rules  38  and  51),  under 
which  plaintiff  alone  can  notice  a 
Jury  case  for  trial,,  and  if  when  it 
is  called  he  is  not  ready,  all  that  is 
required  is  that  he  shall  fail  to  re- 
spond, in  which  case  It  is  marked  as 
"Passed."  After  the  Jury  for  the 
term  has  been  discharged,  defendant 


may   move   for   a   Judgment   of   dis- 
missal,    and     plalntiil     in     an 
thereto    may   snow   his   excuse:    and 


answer 


If  It  is  deemed  sufficient,  the  court 
can  permit  him  to  stipulate  to  try 
the  cause  at  the  next  term.  II.  S. 
V.  Stevenson,  27  Fed.  Cas.  No.  16,398. 

10.  See   cases   infra  note   11. 

11.  Nightingale  v.  Oregon  Cent.  R. 
Co.,  18  F.  Cas.  No.  10,264,  2  Sawy. 
338-  Burgwald  ▼,  Donelson,  2  Kan. 
A.  301,  43  P  100;  State  v.  Bosey.  17 
La.   Ann.   252,  87  AmD  526. 

[a]  Oowuel  In  oaaa. — An  attorney 
who  appears  only  as  counsel  in  a 
case  Is  not  authorised  to  sign  a 
stipulation  for  a  continuance,  even 
if  ne  is  an  attorney  and  counselor 
of  the  court  In  which  the  suit  is 
pending.  The  conduct  of  a  suit, 
except  ^in  a  matter  arising  in  the 
argument  or  hearing  before  the 
court,  is  exclusively  under  the  con- 
trol of  the  attorney.  Nightingale  v. 
Oregon  Cent.   R.   Co.,   18   F.   Cas.    No. 


.  penon  not  a  party. 


10,264,    2   Sawy.    338. 

[b]    I&tM«iiM'.        

— It  is  not  error  to  overrule  an  ap- 
plication for  a  continuance  of  the 
trial  of  an  action,  on  the  ground  of 
the  absence  of  material  evidence, 
when  such  application  is  made  on  be- 
half of  one  not  a  party  to  the  action, 
although  he  may  be  interested  In  the 
matter  involved  therein  and  in  the 
result  of  the  trial.  Burgwald  v. 
Donelson,  2  Kan.  A.  301.  43  P  100. 

Dlio  maar  inak*  aOOavlt  see  infra 
i  120. 

U.  Spokane  v.  Costello,  42  Wash. 
182.  84  P  652. 

la.  Cal. — Molicar  v.  Hapgood,  86 
Cal.  567,  '24  P  788:  Ferrer  v.  Home 
Mut.  Ins.  CJo..  47  <5al.  416;  Doyle  v. 
Sturla,  38  C^I.  466;  P«o.  y.  Holden, 
28  Cal    128 

Colo! — Mount*  v.  Apt,  61  Colo.  491, 


For  Urtax  oasMi  davslopmenta  and  oliaagea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  117-119] 


CONTINUANCES 


[13  C.  J.]     179 


should  be  made  before  issue  joined,^*  or  before  the  * 
jnry  has  been  impaneled  and  sworn.''  It  comes  too 
late  after  the  party  has  announced  himself  ready 
for  trial"  or  after,  the  trial  has  begun,"  except 
for  causes  arising  at  so  late  a  period  as  to  pre- 
clude a  prior  application.''  On  the  other  hand, 
the  application  should  not  be  made  at  a  time  when 
there  is  no  certainty  that  the  grounds  assigned 
will  enst  when  the  case  comes  on  for  trial.'* 

Statntes  or  ml«s  of  court.  In  some  of  the  states 
the  time  for  filing  a  motion  for  continuance  is 
regulated  by  statute  or  role  of  court.'**  If  the  ap- 
plication is  made  within  the  prescribed  time,  it 


will  be  deemed  in  time,  although  the  order  for  oon- 
tinuance  is  not  made  until  after  the  expiration  for 
'the  time  for  making  application.^' 

[i  118]  E.  Kotice  of.^  A  proper  ai^lication 
for  the  continuance  of  a  cause  can  be  made  only 
in  open  court  in  the  presence  of  the  adverse 
party;"  and  where  possible  reasonable  notiee 
should  previously  be  given  the  opposite  party." 

'[i  119]  F.  The  Affidavit''*— 1.  Necenily  for. 
It  is  preferable  that  the  showing  on  an  applica- 
tion for  a  continuance  be  made  by  written  affidavit 
rather  than  by  oral  statements  or  testimony;^  and 
in  most  jurisdictions,  the  grounds  bn' which  a  mo- 


494,  119  P  160  [clt  CycJ:  Koch  v. 
StoiT.  47  Colo.  SSS,  107  P  10»t. 

Ga. — McCutchln  r.  B&nkston,  2  Ga. 
244. 

111. — Dueber  Watch  Case  Ufg.  Co. 
V.   Lapp,  3S  III.  A.  172. 

Ind. — Stewart  v.  Smith,  111  Ind. 
526.  13  NB  4S. 

Mo. — Myera  v.  Schneider,  21  Mo. 
77. 

Nebr. — ^Kramer  v.  Weigrand,  88 
Nebr.    392.    129    NW   543. 

N.  Y. — RoBwoe  v.  Seymour,  30  N. 
T.  Super.  649:  Schram  v.  Rudnlek, 
37    Mlac.  821,  76  NTS   891. 

N.  D.— Pollock  V.  Jordon,  22  N.  D. 
132,  135.  132  NW  1000,  AnnCaal914A 
1264  [quot  CycJ. 

Tex. — Texas,  etc  R.  Co.  v.  Crump, 
lOS  Tex.  250,  116  SW  26  [r«v  (Civ. 
A.)    110  SW  10131. 

To  same  effect  Berthold,  etc..  Lum- 
ber Co.  T.  Oeo.  W.  Phalln  Lumber 
Co.,    (Ala.)    71   S  989. 

Ca]  Hoiiapp— I'Moe  of  witn—j— 
A  party,  when  aurprised  by  the  non- 
appecu^nce  of  a  duly  subpoenaed,  ma- 
terial witness  under  circumstances 
known  by  him  when  the  case  is 
called  for  trial,  and  which  give  him 
no  reason  to  expect  that  the  witness 
Intends  to  appear,  should  apply  at 
once  for  a  postponement  of  the  trial 
or  a,  continuance,  and  where  he  fails 
so  to  do,  the  court  does  not  abuse 
Its  discretion  In  refuslnK  a  contin- 
uance applied  for  after  the  other 
side  has  rested.  Kramer  v.  Walgand, 
88  Nebr.  892.  129  NW  648. 

Ibl  A  Murtj-  ■Who  Ummm  tbat  a 
wttaeas  will  not  ttatUy  as  mvposed 
must,  to  obtain  a  continuance, 
promptly  apply  therefor,  and  he 
cannot  wait  until  the  adverse  party 
has  virtually  developed  his  case. 
Texas,  etc.,  R.  Co.  v.  Crump,  102 
Tex.  260.  116  SW  28  [rev  (Civ.  A.) 
110   SW  1013]. 

Cc]  AltsiBtloa  of  lnatnmiant<— 
In  one  case  defendant  moved  for  a 
continuance  on  the  ^ound  of  sur- 
prise, in  that  there  was  a  material 
alteration  in  an  Instrument  executed 
by  him  and  introduced  In  evidence 
by  plaintiS,  as  he  expected  to  show 
by  a  witness  to  obtain  whose  attend- 
ance the  continuance  was  asked. 
It  was  shown  that  he  saw  the  In- 
strument with  the  Interlineation 
coming  from  plaintilTs  possession 
the  day  before  he  moved  for  the 
continuance,  but  proceeded  to  ex- 
amine the  witnesses  as  to  the  exe- 
cution of  the  instrument  after  plain- 
tilTs evidence  was  in.  It  was  held 
that  it  was  not  error  to  refuse  the 
continuance,  since  the  motion  came 
too  late.  McLear  v,  HapKood,  85 
CU.    657,    24    P    788. 

[d]  Bafore  cause  notlosd  for  txtaL 
—An  application  for  a  continuance 
may  be  made  for  cause  before  the 
case  is  noticed  for  trial.  Elsentraut 
▼.  Cornelius,  147  Wis.  282.  133  NW 
84. 

14^  McCarthey  v.  Mooney,  41  III. 
300;  Orier  v.  Gibson,  36  111.  621; 
Teeter  v.  Poa  48  111.  A.  168;  Sumner 
V.  Coleman.  20  Ind.  486;  Ryall  v. 
Griffin,   2   Tex.  Unrep.  CblS.  680. 

Ca]  After  dsfeadant  has  pisadsd 
(1)  to  the  action  It  is  too  late  for 
him  to  apply  for  a  continuance  on 
the  grroand  that  no  copies  of  the 
notes  sued  on  were  filed.'  Grler  v. 
Gibson,  36  III.  621;  Teeter  v.  Poe,  48 


111,  A.  168.  (2)  Also  defendant's  ap- 
plication for  a  continuance  on  the 
ground  of  nonjoinder  of  parties,  made 
after  answer  filed,  is  too  late,  the 
want  of  diligence  not  being  excused. 
Ryall  v.  Grfinn.  2  Tex.  Unrep.  Cas. 
680.  (3)  So  after  filing  a  plea  in 
bar,  a  motion  for  a  continuance  for 
the  want  of  a  bill  of  particulars 
comes  too  late.  McCarthey  v. 
Mooney,  41  III.   800. 

15.  U,  8. — Baker  v.  Texarkana 
Nat.   Bank,  74  Fed.  698,  20  CCA  646. 

Conn. — Smith  v.  Holebrook.  2  Root 
46:    Clinton   v.    Hopkins,    2    Root    26. 

111. — Leavitt  v.  Kennlcott  64  111. 
A.  638  [rev  on  other  grounds  157  111. 
836,  41  NE  737]. 
.  La. — Broughton  v.  King,  2  La.  Ann. 
669;  Rousseau  v.  Henderson,  12 
Mart.   636. 

Pa. — Coleman  v.  Hess,  1  Browne 
240. 

S.  C. — Hill  V.  Hill,  51  S.  C.  134, 
28  SE  309.      ' 

IS.  HInkle  V.  Story,  96  Ga.  776, 
22  SE  331:  Walbridge  v.  De  Wing 
Pub.  Co.,  71  Hun  613.  24  NTS  602: 
Butt  V.  Carson,  6  Okl.  160,  48  P 
182;  Becker's  Estate,  3  Pa.  Dist. 
613. 

[a]  9oT  trntanpik,  an  order  re- 
fusing to  postpone  a  trial  for  ab- 
sence of  a  witness  will  not  be 
reversed  where  it  appears  that  the 
applicant  had  for  several  days  pre- 
vious to  the  motion  answered  ready" 
on  the  call  of  the  day  calendar,  al- 
though cognisant  of  the  witness'  ab- 
sence, walbridge  v.  De  Wing  Pub. 
Co.,  71  ftun  613,  24  NTS  602. 

17.  Ga. — Stokes  v.  Stokes,  127  Ga. 
160.   56   SE  303. 

111.— Peo.  V.  Hanson,  160  III.  122, 
86  NE  998,  37  NE  680;  Porter  v. 
Trlola.  84  111.  325-  Leavitt  v.  Kennl- 
cott, 64  111.  A.  633  [rev  on  other 
grounds  157  111.  235,  41  NE  737]; 
Purvis  V.  Standlfer,  14  111.  A.   436. 

Iowa. — Garretson  v.  Western  L. 
Indemn.  Co.,  157  NW  160:  Pcrcival- 
Porter  Co.  v.  Oaks,  130  Iowa  212,  106 
NW  626. 

Kan. — Llvermore  v.  Ayres,  86  Kan. 
61,  119  P  649. 

Ky.— Taylor  v.  Berry,  IS  Ky.  Op. 
226. 

La. — Rosenthal  v.  Rosenthal,  117 
La.  786,  42  S  270;  Broughton  V. 
King,  2  La.  Ann.  689;  Weeks  v. 
Flower,  9  La.  879;  Rousseau  v.  Hen- 
derson, 12  Mart.   635. 

N.  T. — McCSirthy  v.  Metropolitan 
St.    R.    Co.,    98    NTS    140    (close    of 

Slaintiff's  case);  Fink  v.  Hall,  8 
ohns.  437. 

Pa. — Cowperthwaite  v.  Miller,  2 
Phlla.  219. 

Tenn. — Herrin  v.  Franklin,  1  Tenn. 
Ch.  A.  96. 

Tex. — Parker  v.  Campbell.  21  Tex. 
763. 

W.  Va. — Cross  v.  Cross,  66  W.  Va. 
186,  49   SB  129. 

[a]  Aftss  verdi«t  it  is  too  late. 
Cowperthwaite  v.  Miller,  2  Phila. 
(Pa.)  219. 

tb]  Wkat*  a  eswM  Ium  1>*«b  siib- 
mlVted  for  haaxlag',  and  a  flmal  deoMe 
eatared,  it  is  not  error  to  refuse  to 
set  aside  and  grant  the  defeated 
party  a  continuance  to  enable  him 
to  take  further  testimony.  Cross  v. 
Cross,  66  W.  Va.  186,  49  SE  129. 

18.  Holmes  v.  Dobbins,  19  (Sa.  630. 
■VpilM  a*  ttUX  see  supra  It  104- 


110. 

19.  Winter  v.  Bandel,  80  Ark.  362; 
McCown  V.  Hannah,  t  Or.  302;  Parker 
v.  Campbell.  21  Tex.  763;  Parker  v. 
MoKelvaln,  17  Tex.  167. 

[a]  The  application  tor  a  con- 
tUoaaoc  tax  acoonnt  of  aa  sbasat 
wltnsas  should  not  be  made  until 
the  Issues  are  made  up,  so  that  It 
Rtay  api>ear  that  his  testimony  is 
material.  Winter  V>  Bandel,  30  Ark. 
362. 

90.  See  statutory  provisions;  and 
Lesh  V.  Myer,  63  Kan.  624,  66  P  246; 
Gardner  v.  O'Connell.  7  La.  Ann.  453; 
Benolst  v.  Reybum,  2  La.  Ann.  187; 
Miles  V.  Ballantine,  4  Nebr.  (Unoff.) 
171,  93  NW  708;  Warth  v.  Moore 
Blind  Stitcher,  etc.,  Co.,  126  App. 
Div.   211,   109   NTS  116.  ' 

[a]  Xb  Iowa  Code  |  2762  provides 
that  a  motion  for  continuance  must 
be  filed  on  the  second  day  of  the 
term,  if  it  is  then  cerUln  that  it  will 
have  to  be  before  trial,  and  as  soon 
thereafter  as  it  becomes  certain  that 
it  will  need  to  be  made;  and  it  will 
not  be  allowed  to  be  made  when  the 
case  la  called  for  trial,  except  for 
causes  which  could  not  by  reason- 
able diligence  have  been  before  that 
time  discovered,  and  if  made  after 
the  second  day  of  the  terra,  the  affi- 
davit must  state  facts  constituting 
an  excuse  for  the  delay  In  making 
it.  An  application  falling  to  comply 
with  these  provisions  will  be  denied. 
Bell  v.  Chicago,  etc.,  R.  Co.,  64  Iowa 
321,  20  NW  468'  Randall  v.  Fockler, 
62  Iowa  818,  3  NW  676:  Bays  v.  Her- 
ring, 51  Iowa  286,  1  NW  668;  Chi- 
cago, etc.,  R.  Co.  V.  Heard,  44  Iowa 
368;  Brotherton  v.  Brotherton.  41 
Iowa  112;  Woolheather  v.  Rlsley,  38 
Iowa  486. 

[b]  Xa  Mlohlgaa,  under  Cir.  Ct. 
Rules  22,  prohibiting  the  court 
from  hearing  "a  motion  made  after 
the  first  day  of  the  term,  unless  a 
sufficient  excuse  is  shown  for  delay, 
a  motion  for  continuance  made  on 
the  second  week  of  the  terra,  where 
no  excuse  is  shown,  is  properly 
denied.  Schurts  v.  Kelley,  119  Mich. 
383.  78  NW  332. 

ic]  Jbi  OUalMiaa,  under  Civ,  Code 
.  28,  the  court  may  for  good  cause 
continue  a  case  at  any  stage  of  the 
proceeding  on  such  terms  as  may  be 
Just.  McMahan  v.  Norick,  12  Okl. 
126,   69   P   1047. 

[d]  midar  tte  Bagtlah  praetlae  a 
motion  to  postpone  the  cause  should 
be  made  before  the  case  comes  into 
the  .paper  for  the  day.  Hodges  v. 
Patrick,    22   Wkly.    Ren.    890. 

ai.     Dick  v.  Kendall.   6  Or.   166. 

a.  Trimble  v.  Southwest  Mis- 
souri Light  Co.,  115  Mo.  A.  606,  92 
SW  846. 

98.  Den  V.  Bacon.  7  F.  Cas.  No. 
3,783,  4  Wash.  C.  C.  678;  Judd  v. 
Ladd,  1  Hawaii  14. 

94.  OrosB  raferanoasi 

False  oath  see  Perjury  [30  Cyc 
1406]. 

For  second  or  further  continuance 
see  infra  |  162. 

In  bastardy  proceedings  see  Bas- 
tards I  184. 

95.  Simms  v.  Alcorn,  1  Bibb 
(Ky.)   348. 

'The  courts  of  this  country  may 
not  have  been  uniform  in  their  prac- 
tice relative  to  the  manner  of  swear- 
ing: some  permitting  it  to  be  done 
orally,    others    reauirlng    a    written 
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tion  for  continnaQce  is  based  must  be  set  out  in 
writing  and  verified  by  affidavit.^  This  is  usually 
required  by  statute  or  the  rules  of  procedure  in 
the  courts  of  the  severa}  states  of  the  Union,''  but, 
some  statutes  of  this  character  except  cases  where 
the  facts  are  within  the  judicial  knowledge  of  the 
court,  and  not  open  to  dispute,  in  which  case  it 
should  be  so  stated  on  the  record;^  and  a  com- 
pliance with  such  statutes  may  be  dispensed  with 
where  the  case  is  brought  within  another  code  or 
statutory  provision  authorizing  a  court  or  judicial 
officer  to  adjourn  any  proceeding  before  it  from 
time  to  time'  as  may  be  necessary."  Mere  oral"* 
or  unsworn  statements  by  a  party  or  his  attorney 
will  not  suflftce,"  especially  where  such  statements 
raise  a  presumption  that  the  motion  is  made  only 
for  delay  ;^*  but  a  statute  requiring  an  affidavit  is 


satisfied  where  the  motion  is  supported  by  the 
oath  of  .the  applicant  heard  in  open  court  without 
objection.  ^^  Even  where  under  some  circum- 
stances," or  as  to  a  particular'  ground,  such  as  an 
amendment  of  the  pleadings,  the  showing  that  the 
party  is  not  ready  for  trial  or  is  not  prepared  to 
go  on  with  the  trial  may  be  by  affidavit  or  other- 
wise, it  is  the  duty  of  the  court  to  require  an 
affidavit,  where  the  opponent  calls  for  it,"  or 
where,  for  any  reason,  the  motion  should  be  sni>- 
ported  by  an  affidavit;**  and  of  course  where  no 
showing  is  made  by  either  affidavit  or  other 
means,  it  is  proper  for  the  court  to  refuse  the 
continuance.*'' 

[(  120]  2.  By  Wbom  Made.  The  person  by 
whom  the  affidavit  shall  be  made  is  in  most  cases 
designated  by  statute**  or  by  rule  of  court."    And 


affidavit  to  be  filed.  Without  decid- 
ing whether  either  would  not  be 
sumcient  to  Justify  a  court  in  grant- 
ing such  motion,  we  have  no  hesita- 
tion In  saying  tli^t  the  mode  by  affi- 
davit has  decidedly  the  preference, 
Is  better  supported  by  precedent,  is 
more  consistent  with  reason,  con- 
venience and  policy,  and  ought  there- 
fore to  be  required  by  the  inferior 
courts."     SImms  v.  Alcorn,  supra. 

as.  Cal. — Stewart  v.  Sutherland, 
»3  Cal.  270,  28  P  947;  Whaley  v. 
King,  92  Cal.  431,  28  P  579;  Storch 
V.  McCain.  85  Cal.  304,  24  P  639; 
Keller   v.    Chapman.   34   Cal.    635. 

Ga. — Southern  R.  Co.  v.  Brock.  132 
Oa.  868.  64  SB  1083;  Cheney  v. 
Smith,  42  Qa.  50;  Bailey  v.  Barnelly, 
23  Ga.  582;  Fullbright  v.  Vincent.  18 
Ga.  A.   620,  89  SE  1056. 

111.— Peo.  V.  Hanson,  160  III.  122, 
86  NE  998,  37  NE  680:  Chicago,  etc.. 
R.  Co.  V.  Stein.  76  III.  41;  Holmes 
V.  Stateler,  67  III.  209;  Rotlibaum  v. 
Solomon,  187  III.  A.  338:  Barrett 
V.  Regan,  177  III.  A.  311;  Burdick  v. 
Valerius,  172  III.  A.  267;  Lindsey  v. 
Llndscy,  40  111.  A.  889;  Waldner 
V.  Pauly.  37  111.  A.  278  [aft  141  111. 
442.  80  NB  1026];  Clause  v.  Bullock 
Printing  Press  Co..  20  111.  A.  113 
[aR  118  111.  612,  9  NE  201];  Johnson 
V.  Glover,  19  111.  A.  685  [rev  on  other 
grounds  121   111.   283,    12   NE   257]. 

Ind. — Montgomery  v.  Wilson,  58 
Ind.  591;  Ralston  v.  Lathaln.  18  Ind. 
803;  Meredith  v.  Lackey,  16  Ind.  1; 
Meredith  v.  Ldtckey,  14  Ind.  629; 
Cleveland  v.  Stanley,  13  Ind.  549; 
Hubler  v.  Pullen.  9  Ind.  273.  68  AmD 
620;  Lent  v.  Knott,  7  Ind.  230;  Rush- 
vllle,  etc..  R.  Co.  v.  McManus,  4  Ind. 
275. 

Iowa. — Barnes  v.  Hekla  P.  Ins.  Co., 
75  Iowa  11,  39  NW  122,  9  AmSR  460. 

Ky. — Craft  v.  Barron,  88  SW  1099, 
28  KyL  98;  Roach  v.  T.  J.  Moss  Tie 
Co.,  71  SW  2,  24  KyL  1222;  Carr  v. 
Marshall.  1  Bibb  862.  But  see  infra 
notes  34,  36.  _ 

La. — Swilley  v.  Low,  13  La.  Ann. 
412;  Llsardl  v.  Arthur,  16  La.  677; 
Ho<<ea  v.  Miles,  13  La.  107;  Reed  v. 
Palfrey,  4  La.  161. 

Minn. — Cheney  v.  Dry  Wood  Lum- 
ber Co.,  34  Minn.  440.  20  NW  236: 
Bolce  v.  Bolce.  27  Minn.  371,  7  NW 
687 

Mo. — Moss  V.  Hunter,  188  Mo.  A. 
391,  174   SW  212. 

N.  Y. — Edwards  v.  Drew.  2  H  D. 
Smith  66;  Brooklyn  Oil  Works  v 
Brown,  7  AbbPrNS  382,  38  HowPr 
461. 

Pa. — ^E.  Prank  Coe  Co.  v.  Elchen- 
berg,  22  Pa.  Super.   287. 

S.  D. — Cooper  Wagon,  etc,  Co.  v. 
Stedronsky  Co.,  24  S.  IX  381,  123  NW 
846. 

Tenn. — Morgan  v.  Duffy,  94  Tenn. 
686.  30  SW  736;  Hart  v.  Scruggs,  1 
Tenn.  Oh.  1. 

Tex. — Texas,  etc.,  R.  Co.  v.  Gold- 
berg. 68  Tex.  686,  5  SW  824;  Blum 
v.  Bassett,  67  Tex.  194,  3  SW  83; 
Wiggins  V.  Fleishel,  60  Tex.  67; 
Cummtngs  v.  Rice,  9  Tex.  627;  Texas 
Cent.   R.   Co.   v.   WiUiams,    (Civ.   A.) 


26  SW  856. 

Utah.— McOrath  v.  Tallent.  7  UUh 
256.  26  P  574. 

Wis. — MoKlnney  v.  Jones,  66  Wis. 
39,  11  NW  606,  IJ  NW  381. 

[a]  Bzlatlair  faota. — In  one  case 
a  continuance  was  denied  where  the 
affidavit  offered  on  the  trial  was 
made  more  than  thirteen  months 
prior  thereto,  and  had  no  application 
to  the  facts  as  they  existed  at  the 
time  of  the  trial.  Johnson  v.  Glover. 
19  III.  A.  685  [rev  on  other  grounds 
121   111.   283,   12   NE   267]. 

[b]  Wliem  conaiaaxiaf  In  wiMlu. 
—A  motion  for  a  continuance,  made 
in  the  midst  of  a  trial  and  dictated 
into  the  record,  milst  be  considered 
as  being  in  writing,  especially  where 
the  parties  and  court  treat  it  as  a 
motion  in  the  case.  Flint  v.  Atlas 
Mut.  Ins.  Co..  134  Iowa  631,  112 
NW  1. 

S7.  111. — Coszens  v.  Chicago  Hy- 
draulic-Press Brick  Co.,  166  111.  213. 
46  NE  788  [aft  94  111.  A.  6691;  Ryan 
V.  Peo.,  165  111.  143.  46  NB  206  [aff 
62  111.  A.  355];  Burdick  v.  Valerius, 
172   III.   A.   26.7. 

La. — ^Llzardl  v.  Arthur,  16  Idi. 
677. 

Mo. — Jones  v.  Jones,  188  Mo.  A. 
220.  176  SW  227. 

Okl. — Diebold  Safe,  etc,  Co.  v. 
Holt,   4   Okl.   479,  46  P  512. 

Tex. — Clay  County  Oil,  etc..  Co,  v. 
Markowlti,    (Civ.  A.)    139    SW  924. 

Utah. — Lanclno  v.  Smith,  36  Utah 
462,   105  P  914. 

[a]  Attaoliiaent  mutvaUiaff— Under 
Code  Pract.  arts  464,  471.  a  party, 
unable  to  procure  his  witnesses  by 
attachment,  must,  to  obtain  a  con- 
tinuance, make  the  same  affidavit  as 
if  no  such  process  had  issued. 
Llsafdl  V.  Arthur.  16  La,  677. 

[b]  Usitod  StatM  piaetlM. — In 
the  circuit  court  of  the  United  States 
a  continuance  of  a  cause  ready  for 
trial  will  not  be  granted  except  on 
affidavit  according  to  the  Bngllsh 
practice.  Smith  v.  Barker,  22  F. 
Cas.  No.  13,012. 

[c]  Offer  to  HI*  aind»Tlt.^(l)  It 
is  not  error  to  refuse  a  continuance 
where  &  party  does  not  offer  to  file 
an  affidavit  (Burdick  v.  Valerius.  172 
111.  A.  267),  (2)  and  even  where  he 
does  make  such  an  offer,  this  alone 
is  not  sufficient,  as  It  Is  the  act  of 
filing  rather  than  the  offer  that  is 
required  by  statute  (Ryan  v.  Peo., 
166  111.  143,  46  NE  206  [aff  62  III. 
A.  355]). 

■tetntoty  T«qiilx«<ii«nta  mt  to  form 
and  raqnlsttes  of  aflldavit  see  Infra 
H    121.    129. 

38.     Dold  V.  Dold,  1  N.  M.   397. 

89.     Young  V.   Patton,  9  Or.   195. 

30.  U.  S. — Read.  v.  Haynie,  20  F. 
C!as.  No.  11,608,  Hempst.  700;  Smith 
V.  Barker,  22  P.  Cas.  No.  13,012. 
Brunn.  Col.  Cas.  62,  8  Day  (Conn.) 
280. 

Cal. — Stewart  v.  Sutherland,  93 
Cal.  270,  28  P  947;  Whaley  v.  King, 
92  Cal.   431,  28  P  679. 

Ky. — Carr  ▼.  Marshall,  1  Bibb  862; 
Slmms    V.    Alcorn.    1    Bibb   348.     But 


see  infra  notes  84,  36. 

Minn. — £!heney  v.  Dry  Wood  Lum- 
ber Co.,  34  Minn.  440,  28  NW  236. 

Nebr. — Corbett  v.  National  Bank  of 
Commerce,  44  Nebr.  230,  62  NW 
446. 

N.  Y. — Spangehl  v.  Spangehl,  39 
App.  DIv.  6.  67  NTS  7;  Brooklyn  Oil 
Works  v.  Brown,  7  AbbPrNS  382,  38 
HowPr  451. 

Utah. — Lancino  v.  Smith,  36  V*Mh 
462.   106  P  914. 

31.  Faulk  V.  Wpoldrldge,  2  La. 
98;  Pollock  v.  Jordon,  22  N.  D.  182, 
132  NW  1000,  AnnCa8l914A  1264. 

39.  Brooklyn  Oil  Works  v.  Brown, 
7  AbbPrNS  (N.  T.)  382.  38  HowPr 
451. 

33.  Mackin  V.  Cody.  68  111.  A.  108. 

34.  Locker  v.  WIgglesworth,  6  J. 
J.  Marsh.    (Ky.)   668. 

J  a]  Thus,  in  one  case  the  court 
d  that  It  would  have  been  proper 
to  require  a  written  affidavit  in  the 
first  instance, .yet  it  held  that  after 
the  party  had  been  sworn  and  exam- 
ined and  had  made  statements  enti- 
tling him  to  a  continuance,  it  waa 
error  to  force  him  to  trial  merely  be- 
cause  he  would  not  offer  a  written 
affidavit.  Locker  v.  WIgglesworth,  6 
J.  J.  Marsh.  (Ky.)  568. 

36.  Fhoenix-Jelllco  Coal  Co.  v. 
Grant,  169  Ky.  96,  166  SW  812. 

39.  Phoenix-Jelllco  Coal  Co.  v. 
Grant,  159  Ky.  96.  166  SW  812. 

87.  Theodore  R.  Troendle  Coal  0>. 
v.  R.  Morgan  Coal,  etc.,  MIn.  Co.. 
(Ky.)  114  SW  312-  Swift's  Iron,  etc. 
Works  V.  Dye,  6  Ky.  Op.  261;  Man- 
gelsdorf  Bros.  Co.  v.  Harnden  Seed 
Co.,  132  Mo.  A.  507,  112  SW  15; 
Rahles  v.  J.  Thompson,  etc.,  Mfg.  Co., 
137  Wis.  606,  118  NW  350,  119  NW 
289,  23  LRANS  296. 

[a]  Ajnendjnent  of  pleadlnni, — 
"Tne  court  had  the  right  to  call  on 
defendant  to  show  that  It  was  not 
fully  prepared  to  meet  Issues  ten- 
dered for  the  first  time  by  the 
amended  pleadings.  Such  showing 
may  be  made  qltner  by  affidavit  or 
oral  testimony,  and  where  it  appears 
reasonably  probable  that  the  appli- 
cant is  not  prepared  to  go  on  with 
the  trial,  a  continuance  should  be 
granted,  but  where,  as  here,  it  ap- 
pears from  the  pleadings  of  defend- 
ant, his  application  for  a  continu- 
ance, and  his  oral  testimony,  that  he 
has  prepared  himself  to  meet  the 
Issues  tendered  by  the  amendment,  it 
would  be  nothing  short  of  farcical  to 
grant  him  a  continuance  solely  on 
the  ground  that  the  petition  had  been 
amended  In  a  material  respect." 
Mangelsdorf  Bros.  Co.  v.  Hernden 
Seed  Co.,  132  Mo.  A.  607,  612.  112  SW 
15. 

38.  Light  V.  Richardson.  3  Cal. 
Unrep.  Cas.  745,  31  P  1123;  School 
Directors  v.  Hents,  67  111.  A.  648; 
Beatty  v.  Tete,  9  La.  Ann.  129;  Pennc 
V.  Tourne,  1  La.  489:  Dall  v.  Mun- 
dlne,  84  Tex.  315,  19  SW  394;  Blum  v. 
Bassett,  67  Tex.  194. 

38.  Christian  v.  Mansfield.  2S  Oa. 
628. 
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where  this  is  the  case  no  persons  other  than  those 
so  designated  may  make  the  afBdavit.'*"  Ordi- 
narily, such  an  a£Bdavit  may,  and  should,  be  made 
by  the  applicant,  if  he  is  present  and  cognizant 
of  the  facts  on  which  the  application  is  based/'^ 
Otherwise,  the  affidavit  may,  and  should,  be  made 
by  his  authorized  agent**  or  attorney.**  Where  the 
affidavit  is  made  by  a  person  other  than  the  party, 
the  allegations  must  be  within  the  personal  knowl- 
edge of  the  affiant;  stating  the  facts  on  informa- 
tion and  belief  is  insufficient,**  at  least  where  there 
is  not  a  further  statement  of  the  source  of  informa- 
tion.*'   Also,  except  in  some  jurisdictions,**  a  rea- 


son should  be  shown  why  the  affidavit  is  not  veri- 
fied by  the  party,*^  and  it  should  exclude  the  con- 
clusion that  it  was  so  made  because  the  party  him- 
self could  not  conscientiously  make  it.** 

[$  121]  3.  BeanisiteB^"— a.  Comiiliance  with 
B«anirementa  of  Statute.  The  form  and  requisites 
of  the  affidavit  for /continuance  are  usually  matters 
regulated  by  statute*"  or  tulo  of  court."  The 
affidavit  must  conform  to  the  applicable'*  statutory 
requirements,  and  must  set  forth  one  or  more  of 
the  particular  grounds  therein  mentioned.**  How- 
ever, the  affidavit  need  not  be  in  the  precise  terms 
of  the  statute;  where  the  spirit  of  the  statute  has 


40.  School  Directors  v.  Hentz,  57 
111.  A.  «4g. 

41.  Csl.— Wilkinson  ▼.  Parrott,  S2 
Cal.  102. 

Colo. — Ward  v.  Atkinson,  22  Colo. 
A.  134.  187.  123  P  120   [clt  Cyc]. 

Kan. — Clouston  v.  Gray,  48  Kan.  31, 
28  P  983  [cit  Baker  v.  Knickerbocker, 
25  Kan.  288]. 

Mich. — ^Bostwick  v.  Dodge,  2  Mich. 
N.  P.  92. 

N.  Y. — Brooklyn  OU  Works  v. 
Brown,  38  HowPr  461. 

N.  C— Sbeppard  v.  Oook,  3  N.  C. 
841: V.  KimborouKh.  1  N.  C.  16. 

Tez. — ^Baldeseore  v.  Stephanos,  27 
Tex.  465. 

[a]  Varty  U  l^toMt.— (1}  An  af- 
fidavit for  continuance  may  be  made 
by  the  party  in  interest,  although  he 
Is  not  the  nominal  defendant.  Hun- 
ter V.  Kennedy,  1  Dall.  (Pa.)  81,  1  I^ 
ed.  46.  (2)  So,  where  separate  ac- 
tions had  been  brought  against  the 
drawer  and  the  indoraer  of  a  note, 
the  court  held  that  the  affidavit  of 
the  drawer,  defendant  in  the  first 
suit,  of  the  absence  of  a  material 
witness,  was  sufflclent  to  postpone 
the  first  trial  of  the  action  against 
the  indoraer.  Jackson  v.  Mason,  1 
Dalt  (Pa.)  18B,  1  L.  ed.  70. 

[b]  Aftar  a  party  to  a  civU  ao- 
tloa  has  iMsa  eoavloted  of  a  faUnv. 
his  eiffldavit  is  still  competent  in 
support  of  a  motion  for  a  continu- 
ance.      V.  Klmborough,   1   N.   C. 

16. 

4a.  School  Directors  v.  Hents,  57 
IlL  A.  648;  Blum  v.  Bassett,  (7  Tex. 
194,  3  SW  33  Cdlst  Robinson  v.  Mar- 
tell.    11    Tex.    149]. 

43.  Cal.— Jaffe  v.  Ulienthal.  101 
Cal.  176.  36  P  636. 

Ga. — Roberts  v.  Moore.  27  Qa.  411; 
Christian  v.  Mansfield.  26  Ga.  628. 

111.— Lockhart  v.  Wolf,   82   111.   37. 

Ind. — Kaw  v.  State  Bank,  5  Ind. 
274. 

Iowa — Widner  v.  Hunt.  4  Iowa  866. 

Kan. — Clouston  v.  Gray,  48  Kan. 
81,  28  P  983. 

Ky. — AUcorn  v.  Rafterty,  4  J.  J. 
Marsh.  220. 

X<a. — Neyland  v.  Neyland,  8  Ia. 
Ann.  467;  Ltsardi  v.  Arthur,  16  La. 
677;  Penne  v.  Toume,  2  La.  462; 
Caulker  v.  Banks,  3  Mart.  N.  S.  532. 

Mich. — Bostwick  v.  Dodge,  2  Mich. 
N.  P.  92. 

N.  T.— Garfield  Nat.  Bank  v.  Ctol- 
well,  8  NTS  380;  Seers  v.  Orandy,  1 
Johna  613. 

N.  C. — ^Wheaton  v.  Ooss,  3  N.  C. 
154.  Contra  Sheppard  v.  Cook.  3  N. 
C.  241. 

Pa — Jackson  v.  Mason,  1  Dall.  136, 
1  L.  ed.  70:  Hunter  v.  Kennedy,  1 
Dall.  81,  1   t.  ed.   46. 

Tenn. — Guyer  v.  Oox,  1  Overt.  184. 

Tex. — ^Doll  v.  Mundine,  84  Tex.  316, 
19  SW  394:  Blum  v.  Bassett,  67  Tex. 
194.  8  SW  33;  Stinnett  v.  Rice, 
36  Tex.  106;  Robinson  v.  Martell,  11 
Tex.  149:  Sullivan  v.  Flatonia  First 
Nat  Bulk,  37  Tex.  Civ.  A.  228,  83  SW 
421. 

Eng. — Dnberly  v.  Gunning,  Peake 
N.  P.  97. 

[a]  Attoraay^  «lMk^— In  one  case 
the  court  held  that  it  would  not  re- 
ceive the  affidavit  of  an  attorney's 
clerk,  unless  it  stated  that  he  was 
particularly  acaualnted  with  the  cir- 
eumstanoes  of  the  cause  and  had  the 
management   of  it.    Sullivan  v.  Ma- 


gill,  1  H.  BI.  637,  126  Reprint  364. 

44.  U.  S.— Hollingsworth  v.  Duane, 
12  F.  Cas.  No.  6,614,  Wall.  Sr.  46; 
Read  V.  Haynle,  26  F.  Cas.  No.  11,608, 
Hempst.  700.  .    ^ 

Qa. — Macon,  etc,  R.  Co.  v.  Ander- 
son, 121  Ga  666,  49  SB  791. 

Ida.— Rankin  v.  CWdwell,  16  Ida. 
626.   99  P  108. 

111. — Chicago,  etc.,  R.  Co.  v.  Kane, 
65  111.  A.  276: 

Ipwa — ^Widner  v.  Hunt,  4  Iowa  365. 

N.  T. — Wllkins  v.  Beadleston,  33 
Misc.  489,  67  NTS  683  [aff  60  App. 
Dlv.  632  mem,  70  NTS  1151  mem]. 

Tex. — International,  etc.,  R.  Co.  v. 
Bilea  56  Tex.  Civ.  A.  193,  120  SW 
962;  St.  Louis  Southwestern  R.  Co.  v. 
Harkey.  39  Tex.  Civ.  A.  823,  88  SW 
506;  Gulf,  etc.,  R.  Co.  v.  Brown,  (Civ. 
A.)  76  SW  807.  

,[a]  Beasoa  for  mtoi— "What  a 
client  says  to  his  counsel,  although 
it  may  be  sworn  to  by  the  latter,  is 
at  least  an  unsworn  statement,  which 
the  court  cannot  act  on.  It  would  be 
very  dangerous  to  give  it  credence, 
for  It  would  place  the  continuance  of 
causes  within  the  power  of  defend- 
anta  and  without  exacting  from 
them  any  oath  at  all.  All  they 
would  have  to  do  would  be  to  tell 
their  counsel  what  they  expected  to 
prove,  and  for  the  counsel,  having  no 
knowledge  of  the  facts  on  his  part, 
and  swearing  to  none,  to  simply 
swear  that  the  client  told  him  so  and 
so.  Such  a  practice  cannot  be  toler- 
ated; and  no  continuance  can  be 
granted  on  such  an  affidavit."  Read 
V,  Haynle.  20  F.  C^as.  No.  11,608, 
Hempet.  700. 

[b]  &«M«r  from  cllant.— Although 
an  attorney  had  received  a  letter 
from  his  client  stating  bis  inability 
to  attend,  such  attorney  could  not, 
on  such  Information,  make  a  suffi- 
cient affidavit  for  continuance.  Chi- 
cago, etc.,  R.  Co.  V.  Kane,  66  111.  A. 
276. 

45.  Kansas  City,  etc.,  R.  Co.  v. 
Wella    (Tex.  Civ.  A.)   142  SW  670. 

46.  Espy  V.  State  Bank,  6  Ind.  274. 

47.  Ctolo. — ^Ward  v.  Atkinson,  22 
CV>lo.  A.  134,  123  P  120. 

Oa — 'Roberts  v.  Moore.  27  Ga.  411; 
Christian  v.  Mansfield,  25  Qa  628. 

IlL— Lockhart  v.  Wolf,  82  111.  37; 
Waarich  v.  Winter.  33  111.  A.  36. 

Iowa — ^Widner  v.  Hunt,  4  Iowa  365. 

Kan. — Clouston  V.  Gray,  48  Kan.  31; 
Harlow  v.  Warren,  38  Kan.  480,  17  P 
169.      • 

La.— Lizardi  v.  Arthur,  16  La  677; 
Penne  v.  Toume,  2  L>a  462. 

Mich. — Bostwick  v.  Dodge,  2  Mich. 
N.  P.  92. 

Tenn. — Douglass  v.   Blakemore,  12 
Helsk.    564. 
,  Tex. — Stinnett     v.     Rice,     36     Tex. 
106;  Robinson  v.  Martell,  11  Tex.  149. 

[a]  ZUneas  of  cUeat.— (1)  An  at- 
torney may,  in  case  of  the  Illness  of 
his  client,  make  a  showing  for  a  con- 
tinuance of  a  case,  notwithstanding 
his  client  lives  in  the  county.  Rob- 
erts v.  Moore,  27  Ga  411;  Douglass  v. 
Blakemore,  12  Heisk.  (Tenn.)  564. 
(2)  The  unsworn  certificate  of  a 
physician  will  not  be  treated  as  an 
aflldavit.  Waarich  v.  Winter.  33  111. 
A.  36;  Harlow  v.  Warren,  38  Kan.  480, 
17  P  169. 

[b]  AbsMioe  from  connty^— (1)  If 
a  surety  is  sued  on  a  note,  and  the 
principal,  who  would  be  liable  to  the 


surety  if  judgment  was  entered.  Is 
defending  the  suit,  his  attorney  may 
make  the  showing  for  a  continuance 
of  the  case  if  the  principal  resides 
out  of  the  county.  CJhrlstlan  v. 
Maoisfleld.  26  Ga  628.  (2)  In  such 
case  the  absence  of  the  client  should 
be  shown.  Widner  v.  Hunt.  4  Iowa 
355. 

[c]  WoMwMwice  of  oarty.— The 
attorney's  affidavit  may  De  received 
to  move  for  a  continuance,  where 
circumstances  excuse  the  nonproduc- 
tton  of  the  partiea  as  where  the 
.party  is  a  nonresident.  Lockhart  v. 
Wolf,  82  111.  37;  Lisardi  v.  Arthur,  16 
La  577;  Penne  v.  Toume,  2  La  462. 

46.  Robinson  v.  Martel,  11  Tex. 
149. 

40.  [a]  Pomis  of  aAOavit  see 
Macon,  etc.,  R.  Co.  v.  Anderson,  121 
Ga  666,  49  SE  791;  Johnson  v.  Mar- 
tin, 28  Qa  183;  Morgan  v.  Raymond. 
38  111.  448;  Fulton  County  v.  Missis- 
sippi, etd.,  R.  Co.,  21  111.  838;  Wade  v. 
Halligan,  16  111.  607;  Adams  v.  Coul- 
ton,  3  111.  71;  KellyviUe  Coal  C!o.  ▼. 
Hill.  95  111.  A.  660.  94  lU.  A.  89;  Hop- 
kinson  v.  Jonea  28  111.  A.  409;  Brtggs 
V.  Qarner,  54  Ind.  672;  Barnum  v. 
Adams,  31  Mo.  532;  Beatrice  Sewer 
Pipe  Co.  v.  Erwln,  SO  Nebr.  86,  46  NW 
279;  Doll  V.  Mundine,  84  Tex.  316,  19 
SW  894;  Gulf,  etc,  R.  Co.  v.  Brown, 
(Tex.  Civ.  A.)  76  SW  807;  Houy  v. 
Oamel,  26  Tex.  Civ.  A.  123.  62  SW  76. 

BO.  Aik. — Turner  v.  Bustis,  8  Ark. 
119. 

Qa — ^Atlantic,  etc,  R.  (%.  v.  Doug- 
las, 119  Ga  668,  46  SE  867;  C^rr  v. 
Dickson,  68  Ga  144;  Banks  v.  Dar- 
den,  18  Ga  318. 

La — KlathenhotC  v.  Ardry,  14  La 
301. 

Nebr. — Coombs  v.  Brenklander,  89 
Nebr.   686.   45  NW  929. 

Wash. — Gauthter  v.  Wood,  49 
Wash.  8.  94  P  664. 

61.  Frederick  v.  Rice,  46  Mo.  24; 
Miles  V.  Ballantine,  4  Nebr.  (UnofC.) 
171,  93  NW  708:  International,  etc, 
R.  Co.  V.  Howell.  101  Tex.  603,  111 
SW  142;  Sutton  v.  Wegner,  72  Wis. 
294,  39  NW  776. 

B2,  KlathenhoS  v.  Ardry,  14  La 
301. 

[a]  Where  a  wltaan  duly  sam- 
moned  leaves  the  parish  before  trial, 
an  affidavit  for  continuance  on  that 
account  need  not  state  that  the  affi- 
ant did  not  know  that  .he  intended  to 
depart,  or  could  not  prevent  his  de- 
parture, before  trial,  as  provided  by 
Code  Pract.  art  466.  Said  article  has 
reference  to  the  case  where  a  witness 
is  in  attendance  at  court  under  legal 
process  and  goes  away  without  a 
party's  knowledge.  Klathenholf  v. 
Ardry,  14  La  801. 

63.  Ark. — Turner  v.  Eustia  8  Ark. 
119. 

Fla — Supreme  Lodge  K.  P.  v.  Lips- 
comb, 50  Fla.  406.  S9  S  637. 

Ga. — 'Nixon  v.  Lehman,  137  Ga  616, 
73  SE  747;  Carr  v.  Dickson,  66  Qa 
144. 

111.— Williams  V.  Baker,  67  111.  238; 
CHause  v.  Bullock  Printing  Press  Co.. 
20  III.  A.  113  [aft  118  111.  612,  9  NE 
201]. 

Ind. — Shattuck  v.  Myers,  13  Ind. 
48.    74    AmD    286. 

Miss. — Gibson  v.  Carr,  91  Miss.  773, 
46  S  864. 

Mo. — ^Frederick  v.  Rice.  48  Mo.  24; 
English   ▼.    MuUanphy.    1    Mo.    780; 


182     [13  C.  J.] 


CONTINUANCES 


[§§  121-124 


been  eomplied  with,  the  same  will  be  stifficieiift.'* 
In  some  states  the  statutory  requirements  differ 
according  to  whether  the  application  is  for  a  first, 
second,  or  subsequent  continuance,  and  in  such 
cases  the  allegations  must  vslty  according  to  the 
number  of  continuances  asked."  This  is  especially 
so  under  the  Texas  statute,  where  the  allegations 
are  essentially  difierent  according  to  the  number 
of  the  continuances  asked.°" 

Entitling.  The  affidavit  should  be  entitled  in  the 
proper  cause." 

[$  122]  b.  Manner  of  Stating  Facts.  In  de- 
ciding on  the  sufficiency  of  an  affidavit  for  a  con- 
tinuance, no  presumption  favorable  to  the  applicant 
is  to  be  indulged.**  Such  an  affidavit,  like  a  plead- 
ing, is  to  be  construed  most  strongly  against  the 
pwty  presenting  it,"  and  all  intendments,  so  far 
as  it  is  equivocal  or  uncertain,  must  be  taken 
against  it;"*  Affiant  .must  set  forth  facts,  and  not 
mere  conclusions  of  law.** 

Precision.  The  affidavit  should  not  be  so  general 
in  its  terms  as  to  make  it  impossible  to  have  a 


conviction  for  perjury  in  case  it  is  willfully  false,** 
and  should  'contain  within  itself  a  Statement  of  the 
requisite  facts  without  reference  to  extraneous 
papers  not  a  part  of  the  record.** 

[$  123]  c  Good  Faith.  Among  other  things 
required  to  be  stated  when  a  continuance  is  de- 
sired, is  that  the  application  is  not  made  'for  vexa- 
tion or  delay,  but  in  good  faith  for  the  purpose  of 
obtaining  a  fair  and  impartial  trial,*'  and  the 
continuance  may  be  refused  if  the  circumstances 
cast  suspicion  on  the  good  faith  of  the  applica- 
tion and  induce  the  belief  that  it  was  intended 
only  for  delay.*" 

[i  124]  d.  Allegations  Belative  to  Particular 
Oronnds — (1)  Absence  of  ConnseL**  An  affidavit 
for  continuance  based  on  the  g^und  of  absence  of 
counsel  should  state  some  reasonable  excuse  for  his- 
absence;*'  reasonable  diligence  on  the  part  of  the 
party  to  have  him  present;**  that  the  party  has- 
not  had  time  to  employ  other  counsel  ;**  that  he  has- 
a  meritorious  cause  of  action  or  defense,"  and  can- 
not safely  go  to  trial  without  the  services  of  the: 


Ladd  V-   Culbertson,   146   Mo.  A.   123, 
129  SW  444. 
N.  M.— Kent  V.  Favor,  3  N.  M.  218, 

5  P  470. 

Tex. — Green  v.  Dunman,  85  Tex. 
176;  Ft.  Worth,  etc..  R.  Co.  v.  EMdle- 
man,  52  Tex.  Civ.  A.  181,  114  SW  426. 

Wash. — Gauthier  v.  Wood,  49  Waah, 
8,  94  P  664. 

Wis. — Ballston  Spa  Bank  v.  Marine 
Bank.  IS  Wis.  120;  Cottrell  v.  Giltner, 

6  Wis.  270. 

[a]  ninstntlona. — (1)  An  affidavit 
concluding  vrlth  the  statement  that 
"this  application  is  not  -  made  for 
delay  but  that  the  law  may  be  ad- 
ministered)" Instead  of  "that  Justice 
may  be  done,"  the  latter  being  re- 
quired by  the  statute,  was  held  in- 
Eufllclent.  Turner  v.  Eustis,  8  Ark. 
119,  121.  (2)  An  affldavlt  by  a  party 
stating  that  the  presence  of  his  at- 
torney is  "necessary  to  a  trial  of 
the  cause,"  is  a  fatal  departure  from 
a  statute  which  requires  a  statement 
that  his  attendance  is  "necessary  to 
a  fair  and  proper  trial."  Williams 
V.  Baker,  67  111.  238,  239. 
-  [b]  Affidavit  of  meilta.^ — <n  In 
Wisconsin  the  party  applying  for  a 
continuance  must  show  by  his  affi- 
davit that  he  has  a  good  cause  of 
action  or  defense.  Ballston  Spa 
Bank  v.  Marine  Bank,  16  Wis.  120; 
Cottrell  V.  Giltner,  6  Wis.  270.  (2) 
And  in  New  Hampshire  it  is  provided 
by  rule  of  court  tliat  defendant  shall 
be  entitled  to  a  continuance  at  the 
first  term,  on  satisfying  the  court,  by 
affidavit,  that  he  has  probable  ground 
of  defense,  the  nature  of  which  shall 
be  disclosed  in  the  affidavit,  and 
that  he  intends  in  good  faith  to  try 
the  case.  In  re  Supreme  Ct  Rule 
No.  29,  71  N.  H.  680. 

64,  Coombs  v.  Brenklander,  29 
Nebr.  586.  45  NW  929;  Belcher  v. 
Skinner,  28  Nebr.  91,  44  NW  78; 
Payne  v.  Cox,  18  Tex.  480. 

SB.  Boyd  v.  Cloud,  21  Del.  478,  62 
A  294. 

Be.    S«e  infra  {   162. 

S7.  Adams  Express  Co.  v.  Reno, 
48  Mo.  264-  Irroy  v.  Nathan,  4  B.  D. 
Smith  (N.  V.)  6S. 

88.  Reynolds  V.  Smith.  49  Fla.  217, 
38  S  903;  Flske  V.  Berryhill.  10  Iowa 
203;  Mason  v.  Anderson,  3  T.  B.  Mon. 
(Ky.)  293';  Brown  v.  Abilene  Nat. 
Bank,  70  Tex.  760,  8  SW  699. 

J  a]  The  oonrt  oannot  sanme  the 
■Mlio*  OX  asr  fact  necessary  to 
authorize  a  continuance  when  the  ap- 
plicant fails  or  Is  unwilling  to  set 
such  fact  forth  in  the  application. 
Brown  v.  Abilene  Nat.  Bank,  70  Tex. 
760,   8   SW   599. 

68.  Peo.  V.  Oasner,  152  III.  A.  54; 
Brady  v.  Malone,  4  Iowa  146;  Mason 
V.  Anderson.  8  T.  B.  Mon.  (Ky.)  293; 
Owens    v.    Starr,    2    LItt.    (Ky.)    230; 


Langener  v.  Phelps,  74  Mo.   189. 

60,  Ga. — Chancy  v.  Carrigan,  53 
Ga.  84. 

111. — Slate  v.  Elsenmeyer,  94  111.  96; 
Board  v.  O'Donovan,  82  111.  A.  163; 
Evans  v.  Marden,  64  111.  A.  291  [aff 
164  111.   443,   40  NE  446].       * 

Iowa. — Fiske  v.  Berryhill,  10  Iowa 
203;  Brady  v.   Malone,  4   Iowa  146,^ 

Ky. — Mason  v.  Anderson,  8  T.  B. 
Mon.  293:  Owens  v,  Starr,  2  Litt.  230. 

Tex. — Bast  Texas  Liand,  etc.,  <».  v. 
Texas  Lumber  Co.,  21  Tex.  <3iv.  A. 
411,   52   SW  646. 

[a]  The  facta  ar*  suppoaad  to  be 
wlthLgi  the  peonllar  knowledge  of  tlia 
affiant,  and  he  Is  presumed  to  make 
statements  as  favorable  to  his  case 
as  the  truth  will  warrant.  State  v. 
Eisenmeyer,  94  111.  96;  Brady  v. 
Malone,  4  Iowa  146;  Mason  v.  Ander- 
son, 3  T.  B.  Mon.  (Ky.)  293;  Owens 
v.  Starr.  2  Lltt.   (Ky.)   230. 

61.  Ga. — Craddock  v.  Kelley,  129 
Ga  818,  60  SB  193;  Butler  v.  Am- 
brose, 61  Ga  152. 

111.— McBain  V.  Enloe,  1«  111.  7«: 
Wlllard  v.   Petitt,  64   III.  A.   257   [ail 


153  111.  663,  89  NB  9911. 

~  Malone, 


Iowa. — Brady    v. 
146. 

Nebr. — Farmers' 


4    Iowa 


etc.      Bank 


Berchard.  32  Nebr.  785,  49  NW  762; 
Felton  V.  MofTett,  29  Nebr.  682,  45 
NW  930;  Jameson  v.  Butler,  1  Nebr. 
116. 

Okl.— Crutchfleld  v.  Martin,  27  OkL 
764.  117  P  194. 

Tex. — Missouri  Pac.  R.  Co.  v.  Aiken, 
71  Tex,  378,  »  SW  437;  Brown  v. 
Abilene  Nat.  Bank.  70  Tex.  760,  8  SW 
699;  Arnold  v.   Hockney,   61    Tex.   46. 

69.     Mays  v.  L,ewis,  4  Tex.  38.' 

63.     De  Puv  V.  Everett,  3  Ind.  267. 

6*.  C!al. — Tiffin  v.  Cummings.  144 
C:al.  612.  78  P  23;  Barnes  v.  Barnes, 
95  CTal.  171,  30  P  298.  16  UtA.  660. 

Fla. — Harrell  v.  Durrance,  9  Fla 
490. 

111.— Shook  v.  Thomas,  27  IH.  87. 

Ind. — Fausett  v.  Voss,  12  Ind.  625. 

Kan. — Cushenberry  v.  McMurray, 
27  Kan.  328. 

Ky. — McClurg  v.  Ingleheart,  33  SW 
80,   17  KyL  913. 

Mich. — Bostwick  v.  Dodge.  2  Mich. 
N.  P.  92. 

Miss. — Gibson  v.  Carr,  91  Miss.  773, 
45  S  864. 

Mo. — Ladd  v.  Culbertson,  145  Mo. 
A.  123.  129  SW  444. 

N.  T. — Tribune  Assoc,  v.  Smith,  40 
N.  T.  Super.  261  [app  dism  68  N.  T. 
621  memj. 

S.  D. — (3aincs  V.  White,  1  S.  D.  434, 
47  NW  624. 

Tax. — Ft.  Worth,  etc.,  R.  Co.  v. 
Eddleman,  62  Tex.  Civ.  A.  181.  114 
SW  42S;  Lion  Ins.  Co.  v.  Wicker, 
(Civ.  A.)  64  SW  294  faff  93  Tex.  897, 
65   SW  741]. 


[a]  Uadar  oiTonaurtancM  of  nu- 
pldoa,  the  court  has  discretionary 
power,  in  addition  ttf  the  statutory 
causes,  to  require  the  applicant  to 
negative  any  suspicious  fact  or  cir- 
cumstance disclosed  on  the  face  of 
the  affidavit.  Winter  v.  Bandel,  30 
Ark.  362;  Cushenberry  v.  McMurray.. 
27  Kan.  328. 

65.  See  supra  1  6. 

66.  Am  noiuM  xox  oonttnnaaea  see 
supra  >S   48-56. 

67.  111. — Princeton  First  Nat.  Bank 
V.  FIcklin,  186  111.  A.  881:  .Shutt  Impr. 
Co.  V.  Thompson,  109  111.  A.  540. 

Mo.— St.  Louis,  etc.,  R.  Co.  v.  Hol- 
laday,  131  Ho.  440,  33  SW  49. 

N.  iT. — Nahe  v.  Bauer,  183  App. 
Dlv.  923  mem,  117  NTS  356  mem 
[rearg  den  133  App.  Div.  981  mem. 
117 'NTS  837  mem];  Nahe  v.  Bauer. 
133  App.  Dlv.  873,  117  NTS  365  mem 
[rears  den  183  App.  Div.  376,  117 
NTS  635  mem];  Jones  v.  Morrison 
Shirt  Waist  Co.,  62  Misc.  661,  102 
NTS  769. 

Pa. — Olden  v.  Llttenburg,  1  Phila. 
204. 

Tex. — Texas  Mexican  B.  <3o.  v. 
King,   (Civ.  A.)  132  SW  966. 

[a]  Xllaass^— Where  a  motion  for 
continuance  on  the  ground  of  sick- 
ness of  leading  counsel  failed  to  In- 
dicate when  he  became  sick,  or  what 
opportunity  the  counsel  present  had 
for  preparation  in  the  case,  or 
whether  his  absence  could  have  been 
anticipated,  the  motion  was  properly 
overruled.  Texas  Mexican  K.  Co.  v. 
King,   (Tex.  Civ.  A.)   133  SW  966. 

[b]  BaranaMBt  la  aaotlwr  oans*.. 
— An  affidavit  for  postponement  on 
the  ground  of  engagement  of  counsel 
in  another  cause,  stating  that  it  will 
be  "reached  immediately"  on  the 
opening  of  court  next  day,  but  giving 
no  facts  showing  that  it  will  be 
reached  for  trial,  is  insufficient.  Nahe 
v.  Baueiv  133  App.  Div.  923  mem,  117 
NTS  356  mem  [rearg  den  133  App. 
Dlv.  981,  117  NTS  687  mem];  Nahe 
v.  Bauer,  133  App.  Dlv.  373,  117  NTS 
366  mem  [rearg  den  133  App.  Div. 
876.  117  NTS  635  mem]. 

Attandaaoa  npoa  laglslattira  see 
supra  i  51. 

68.  Shutt  Impr.  CN>.  v.  Thompson, 
109  III.  A.   640. 

66.  C^l. — Harloe  v.  Lambie,  1S2 
Cal.  133,  64  P  88. 

Ida. — Rankin  v.  Caldwell,  16  Ida. 
62S.   99  P  108. 

Tnd.— Miller  v.  Barker,  96  Ind.  234; 
Whitehall  v.  Lane,  61  Ind.  93. 

Iowa. — Bvans  v.  Church,  146  NW 
822 

ky.— Hinrlns  v.  Gose,  144  Ky.  123, 
137   SW   1038. 

70.  Harloe  v.  Lambie.  132  Cal. 
133,  64  P  88;  Rankin  v.  Caldwell,  15 
Ida  625,  99  P  108;  Elgin  v.  Nofs,  212 


Forlatar  cmnm,  daiMlopmanta  and  cOuuves  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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absent  counsel  j"  the  time  when  he  expects  to 
produce  his  counsel  in  court  to  conduct  the  case;^' 
&nd  that  the  application '  is  not  made  for  delay 
only." 

[(  125]  (2)  Absence  of  Party.^*  An  affidavit 
for  continuance  on  the  ground  of  absence  of  a 
party  must  allege  that  his  presence  is  indispensable 
to  a  fair  trial  of  the  cause."  Where  his  attend- 
ance as  a  witness  is  desired,  the  affidavit  must  al- 
lege that,  if  present  at  the  trial,  he  would  testify 
to  certain  facts'"  which  cannot  be  proved  by  any 
other  witness;"  and  that  by  reasonable  diligence 
he  could  not  ^have  been  present,  or  that  his  deposi- 
tion could  not  have  been  taken.^"  In  addition,  the 
affidavit  must  allege  in  such  a  case  that  the  testi- 
mony of  the  absent  'party  is  material;"  but  an 
allegation  of  this  kind  is  not  necessary  where  the 
application  is  made  under  a  code  or  statutory  pro- 
vision authorizing  the  court  for  good  cause  to  post- 
pone the  trial  in  the  absence  of  a  party."*  The  affi- 
davit must  also  give  a  definite  and  sufficient  reason 


for  the  absence  of  the  party,"^  and  must  set  up 
his  expectation  of  returning  or  the  probability  of 
obtaining  Lis   testimony."** 

[^  120]  (3)  Want  of  Preparation.^  An  affi- 
davit for  a  continuance  on  the  ground  of  want  of 
preparation  must  show  in  what  respect  the  appli- 
cant is  not  ready,^  that  he  has  made  reasonable 
exertions  to  prepare  for  trial  without  success,"*  or 
«ome  good  reason  for  not  making  such  exertions."* 

[$  127]  (4)  Amendment  of  Pleadings."^  An 
application  for  a  continuance  on  the  ground  of  sur- 
prise at  an  amended  pleading  must  show  that  the 
applicant  is  surprised  by  such  amendment,  and  that 
he  is  less  prepared  for  trial,  and  how,  than  he 
would  have  been  if  such  amendment  -had  not  been 
made,""  and  that  such  surprise  is  not  claimed  for 
the  purpose  of  delay;"'  and  it  is  not  sufficient  to 
merely  allege  that  he  is  surprised.**  It  must  also 
show  that  he  has  a  meritorious  cause  of  action  or 
defense,*^  and  must  set  out  the  names  of  the  wit- 
nesses,*^ and  the  evidence  expected  to  be  produced, 


111.  20.  72  NB  4S  [mod  113  III.  A. 
618]. 

[a]  Th»  mar*  stataniMit  tiutt  % 
fozmar  JsOxmaat  haA  baen  act  a«UU 
does  not  aufilclently  show  that  ap- 
plicant has  a  meritorious  or  SUD- 
stantial  defense  to  the  cause  of  ac- 
Uon.  Elgin  v.  Nofa,  212  111.  20,  72 
NB  43   [mod  113  111.  A.   618]. 

71.  Keegan  v.  Donnelly,  11  Colo. 
A.  31,  E2  P  292:  Williams  v.  Baker.  67 
111.  2S8  (requiring  literal  compliance 
with  the  statute):  York  v.  Steward, 
30   Mont.   363.  76  P  755. 

7S.     See  supra  (  49. 

73.  Smith  V.  Printup.  59  Oa  610. 
And  generally  see  supra  i  123. 

74.  A>  grovma  for  oonuanaaoa  see 
Eupra  if  3S— 47. 

75.  Ga — ^Augusta  National  Exch. 
Bank  v.  Walker,  80  Qa.  281,  4  SE 
763;  Bowling  v.  Whatley.  53  Qfu  24; 
Cravfond  v.  Brady.  35  Ga.  184. 

111. — Haeen  v.  Pierson,  83  111.  241; 
Miller  V.  Carney.  182  111.  A.  635; 
Mayo  V.  'WllUam  G.  Frye  Mfg.  Co., 
126  111.  A.  577;  Baltimore,  etc..  R.  Co. 
V.  Mullen,  108  111.  A.  637;  Telford  v. 
Brlnkerhoff.  45  111.  A.  586. 

Iowa. — Hibbets  V.  Hlbbets.  117 
Iowa   177.   90   NW  613. 

Mo. — Owens  v.  Tinsley,  21  Mo.  423; 
Jones  V.  Jonea  188  Mo.  A.  220,  176 
SW  227. 

Pa.— Cowi>erthwalte    r.    Miller,    2 
Phila.   219. 
^Tex. — City  li.  A  T.  Co.  v.  Sterner, 
6t  Tex.  Civ.  A.  617.  124  SW  207. 

[a]  VvMldant  add  mmtutgn  of  da- 
fandaat  ooq^nsUoii^^An  application 
for  a  continuance  on  the  ground  of 
the  absence  of  the  president  sad 
manager  of  a  defendant  corporation 
who  had  testlOed  by  deposition  was 
properly  denied,  where  tnere  was  no 
affldaTlt  to  support  the  statement  in 
a  telegram  that  he  was  absent  be- 
cause of  sickness  in  his  family,  and 
where  it  was  not  shown  by  affidavit 
that  br  reason  of  his  absence  during 
the  trial  counsel  could  not  fully  de- 
velop the  defense.  City  L.  ft  T.  Co. 
V.  Sterner,  57  Tex.  Civ.  A.  617,  124 
syv  207 

7«.  Miller  V.  Carney,  182  111.  A. 
635;  Good  V.  Bonacum,  78  Nebr.  792. 
Ill  NW  796;  Winslow  v.  Bradley,  15 
Wis.  394,  896.  And  as  to  witnesses 
generally  see  infra  1  133. 

"It  is  not  too  rigid  a  rule,  to  re- 
quire. In  case  of  an  application  for  a 
continuance  on  the  ground  of  the  ab- 
sence of  a  party,  who  is  a  material 
witness,  that  the  affldavit  should  dis- 
close fully  the  precise  facts,  or  the 
substance  of  the  testimony,  expected 
to  be  proven  by  such  party.  The 
court  can  then  determine  whether 
such  testimony  is  material  or  not." 
Winslow  V.  Bmdley,  supra. 

77.  Mayo  t.  William  G.  Frye  Mfg. 
Co.,  126  Bfl.  A.  677. 

78.  Cal. — ^Beckman  v.  Waters,  181 


Cal.  681.  119  P  922. 

Ind. — Chamberlain  v.  Reid,  49  Ind. 
332. 

Ky. — ^Mason  v.  Anderson,  8  T.  B. 
Mon.   293. 

Nebr. — Good  v.  Bonacum.  78  Nebr. 
782,  ill  NW  796. 

Tex. — Grounds  v.  Ingram,  76  Tex. 
609.  12  SW  1118:  Belknap  v.  Groover, 
(Civ.  A.)   66  SW   249. 

[a]  XfaMJltr  to  sttand  at  sabsa- 
qaent  day  of  sama  taim. — ^Where  a 
case  is  set  down  for  trial  on  a  day 
certain,  an  application  for  a  continu- 
ance over  the  term,  supported  by  an 
affldavit  showing  the  inability  of  de- 
fendant to  be  in  attendance  on  that 
day,  but  failing  to  show  that  he  could 
not  be  in  attendance  at  some  subse- 
quent day  of  the  same  term,  is  prop- 
erly overruled.  Good  v.  Bonacum,  78 
Nebr.  792,  111  NW  796. 

79.  Rlchmlre  v.  Neeves,  182  111.  A. 
77;  Mayo  v.  William  G.  Frye  Mfg. 
Co.,  126  111.  A.  677;  Pensacola  First 
Nat.  Bank  v.  Anderson,  56  App.  Div. 
570,  67  NTS  434;  Daly  v.  Mlnke,  86 
NYS  82. 

aa.   Jaffe  V.  Lilienthal,  101  Cal.  176, 

35  P  636. 

81.  Qa.' — ^Augusta  National  Exch. 
Be^  v.  Walker,  80  Ga.  281,  4  SE  763. 

111. — Bazen  v.  Pierson,  83  III.  211; 
Rlchrhire  v.  Neeves.  182  111.  A.  77; 
Bergevin  v.   Barnard,  72  111.  A.  47. 

Ind.—McBride  v.  Stradley.  103  Ind. 
465.  2  NE  368. 

Ky. — Oatiin  v.  Johnson,  140  Ky. 
282,   130   SW   1100. 

N.  C— (Jrltes  v.  Lanier,  1  N.  C.  110. 

Tex. — Davis  v.  Foreman,  20  SW  62; 
Muldoon  v.  J.  E.  Bray  Land  Co.,  (CMv. 
A.)  171  SW  1027. 

[a]  Unj^rtaat  bastnaas. — An  affi- 
davit for  a  continuance  for  plaintiff's 
absence  from  the  state  was  insulll- 
cient  where  th«  only  reason  shown 
for  his  absence  was  that  he  was  de- 
tained on  Important  business.  Gat- 
lift  V.  Johnson,  140  Ky.  282,  130  SW 
1100. 

Tllwiaaa  see  supra  i  39. 

88.  Beckman  v.  Waters,  161  Cai. 
681,  119  P  922;  Mantonya  v.  Huerter, 

36  111.  A.  27. 

83.  Am  gTonaa  for  ooatlaiaaaoa  see 
supra   il  26,   26. 

8«.     Ahren  v.  Willis,  6  Fla.  369. 

86.  Hahn  v.  Huber,  83  111.  243; 
Dunlap  V.  Davis,  10  111.  84;  North- 
western Benev.,  etc.,  Assoc,  v.  Primm, 
19  111.  A.  224  [afl  124  111.  100,  16  NE 
98]. 

88.  Dunlap  v.  Davis,  10  111.  84. 
See  supra  i  25. 

87.  As  ground  f oz  otmtliinaiioa  see 
supra  IJ  91-103. 

88.  Cal. — Storch  v.  McCain,  86  Cal. 
304,  24  P  639. 

Ga. — Crawford  v.  Crawford.  139  Ga. 
394,  77  SB  667;  Nixon  v.  Lehman.  137 
Ga.  516,  73  SE  747;  Ledbetter  v.  Mc- 
WiUiams.   90  Ga.  48,   16  SE  634;  At- 


lanta Cotton-Seed  Oil  Mills  v.  Cofley, 
80  Ga.  146,  4  SE  769,  12  AmSR  244; 
Peters  v.  West,  70  Ga.  843;  Jones  v. 
Henderson,  '49  CJa,  170;  Hyer  v. 
Holmes,  12  Ga  A.  887.  79  SE  58; 
Georgia,  etc.,  R.  Co.  v.  Sasser,  4  Ga. 
A.  276,  61  SE  506. 

111.— Bell  V.  Toluca  Coal  Co.,  272 
III.  676,  11^  NE  311;  Mills  v.  Bland, 
76  III.  381:  Chicago,  etc.,  R.  Co.  v. 
Stein,  76  111.  41;  Hobson  v.  St.  Louis, 
etc.,  R.  Co..  180  111.  A.  84;  Lindsey  v. 
Lindsey,  40  111.  A.  389;  Chicago,  etc, 
R.  Co.  v.  Goyette,  32  111.  A.  674  [aff 
133  111.  21,  24  NE  649];  Clause  v. 
Bullock  Printing  Press  Co.,  20  111.  A. 
113    raff  118   111.    612,   9   NE  201]. 

Ind. — North  British,  etc.,  Ins.  Co. 
V.  Rudy,  86  Ind.  A.  472,  60  NE  9; 
Brandt  v.  State,  17  Ind.  A.  311,  46  NE 
682. 

Mo. — Colhoun  v.  C»awford,  60  Mo. 
468;  Keltenbaugh  v.  St.  Louis,  etc., 
R.   Co.,   34   Mo.   A.   147. 

Tex. — Flsk  v,'  Miller,  13  Tex.  224; 
Cummings  v.  Rice,  8  Tex.  627;  Cleg- 
hon  V.  Boxley,  (Civ.  A.)  123  SW  488; 
Texas  Cent.  R.  Co.  v.  Williams,  (Civ. 
A.)  86  SW  856:  Lamb  v.  Beaumont 
Temperance  Hall  Co.,  2  Tex.  Civ.  A. 
289,  21  SW  713.  To  like  effect  El 
Paso,  etc.,  R.  Oo.  v.  Ankenbauer,  (Civ. 
A.)_176  SW  1090. 

w.  Va. — Ravenswood  Bank  v.  Httu- 
llton,  43  "W.  Va.  76,  27  SB  296. 

Wis. — Rahles  v.  J.  Thompson,  eta, 
Mfg.  Co.,  187  Wis.  506,  118  NW  860, 
119  NW  289,  23  LRANS  296. 

"The  affldavit  should  state  facts 
from  which  the  court  can  see  that  by 
reason  of  the  amendment  the  defend- 
ant is  unprepared  for  trial."  Bell  v. 
Toluca  Coal  Co.,  272  111.  676,  682.  112 
NE  311. 

88.  Crawford  v.,  Crawford,  139  Qa. 
894,  77  SE  667:  Atlantic,  etc.,  R.  Co. 
V.  Douglas,  119  Ga.  668,  46  SE  867; 
and  generally  see  supra  |  123. 

80.  Franklin  v.  Krum,  171  111.  878, 
49  NE  613;  Western  Union  Tel.  Co.  v. 
Robertson,  (Tex.  Civ.  A.)  183  SW 
464. 

[a]  ror  azampla,  an  affldavit  of 
surprise,  made,  on  amendment  of  the 
declaration  at  trial,  which  merely 
states  that  defendant  was  surprised, 
and  could  make  a  complete  defense 
If  allowed  time,  but  which  does  not 
state  any  fact  from  which  the  court 
can  see  that  defendant  cannot  safely 
proceed,  nor  any  fact  which  he  ex- 
pects to  prove,  does  not  authorize  a 
continuance.  Franklin  v.  Krum,  171 
111.  378,  49  NE  513. 

91.  Peterson  v.  Metropolitan  St. 
R.  (3o.,  211  Mo.  498.  Ill  SW  37; 
Cummings  v.  Rice,  9  Tex.  627;  West- 
em  Union  Tel.  Co.  v.  Robertson, 
(Tex.  Civ.  A.)  133  SW  454;  Ravens- 
wood  Bank  v.  Hamilton,  43  W.  Va. 
76,  27  SE  296.  , ,  > 

98.  Chas.  T.  Derr  Constr.  Colw. 
Oelruth,  29  Okl.  638,  120  P  263. 
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for  the  purpose  of  meeting  the  allegations  of  the 
amended  pleading,"^  except  in  a  case  where  there 
is  such  a  radical  change  of  issues  that  counsel  can- 
not, until  investigation,  be  expected  to  specify  what 
additional  witnesses  will  be  cialled  to  meet  the  new 
condition." 

[i  128]  (5)  Another  Actioi  Pending.  Where 
a  motion  for  a  continuance  is  based  on  the  ground 
that  plaintiff  has  a  similar  suit  pending  in  another 
court,  the  affidavit  must  state  that  the  trial  in  the 
other  court  is  necessary  in  order  to  obtain  all  the 
relief  sought  in  the  two  suits."° 

[$  129]  (6)  Absence  of  Witnesses  or  Eridence"* 
— (a)  Li  OeneraL  The  affidavit  for  a  continuance 
on  the  ground  of  absent  evidence  must  comply  with 
all  the  statutory  requirements;"  as,  for  instance, 
and  in  addition  to  the  allegations  discussed  in  the 
•following  sections,  it  should  state  the  cause  of  the 
absence  of  the  witnesses  or  that  such  cause  is  un- 
known,'^ that  the  witness  ia  not  absent  by  the  con- 
sent or  procurement  of  the  applicant,^  and  that  the 


98.  Bell  V.  Toluca  Co«)  Co..  272 
111.  S76.  112  NB  311;  Landt  v.  McCul- 
lough,  206  111.  214,  69  NE3  107  [rev 
103  111.  A.  668];  Franklin  v.  Knira, 
171  111.  378,  49  NE  513  [aff  70  111. 
A.  64S1;  Brttton  v.  St.  L.ouls  Trans- 
fer Co.,  lEE  111.  A.  317;  Chaa.  T.  Derr 
Constr.  Co.  v.  Oelruth,  29  Okl.  538, 
120  P  253;  Western  Union  Tel.  Co. 
V.  Robertson,  (Tex.  Civ.  A.)  13S  SW 
454. 

Mi    Despatch  Laundry  Co.  v.   Em- 

Sloyers'    Liability    Assur.    Corp.,    105 
linn.  384,  117  NW  606.  118  NW  152. 
•6.     Matter  of  Berhold,  182  111.  A. 
477. 

M.  Am  ground  for  oonttniuuu)* 
see  supra  |f  59-90. 

87.  Harsh  v.  Hanauer,  15  Ark. 
2S2.     See  generally  supra  I   121. 

88.  Gulf,  etc.,  R.  Co.  v.  Brooks, 
(Tex.   Civ.  A.)«182   SW  96. 

99.  Harrell  v.  Durrance,  9  Fla. 
490;  Carr  v.  Dickson,  68  Ca.  144; 
Simons  V.  Mathls,  17  Ga.  A.  588.  87 
SB  845:  Peo.  v.  Gasner,  152  111.  A. 
64;  Mills  V.  Fellows,  30  La.  Ann. 
824.  But  see  Kelly ville  Coal  Co.  v. 
Hill.  94  111.  A.  89,  92.  95  111.  A.  660, 
668  (where  the  court  said:  "As 
Magres  had  not  been  present  In  court, 
and  departed  before  he  was  called  as 
a  witness.  It  was  not  necessary  that 
the  affidavit  should  state  that  he 
was  not  absent  by  the  consent  or 
procurement  of  appellant,  as  it 
might  have  been  ha4  such  been  the 
case"). 

1.  Colo. — Danielson  v.  Gude,  11 
Colo.  87,   17  P  283. 

Fla. — Harrell  v.  Durrance,  9  Fla. 
490. 

Oa. — Barker  v.  Marietta  Quano 
Co..  112  Oa.  306.  37  SB  379. 

Hawaii. — Howard  v.  Hubertson.  1 
Hawaii  74. 

111. — American  Car,  etc.,  Co.  v. 
Hill,  128  111.  A.  176  [aff  226  111.  227. 
80  NB  7841;  Lichliter  v.  Russell,  89 
111.  A.  62;  West  Chicago  Park 
Com'rs  V.  Barber,  62  111.  A.  108. 

Iowa.— Hibbets  v.  HIbbets,  117 
Iowa  177,  90  NW  613. 

Ky. — Owens  v.  Starr,   2  Lltt.  -230. 

Mich. — Bostwick  v. 'Dodge,  2  Mich. 
N.  P.  92. 

N.  Y. — Burgett  v.  Edwards,  4 
Lans.   193. 

Va. — Lynchburg  F.  Ins.  Co.  v. 
West,  76  Va.  575.  44  AmR  177. 

W.  Va. — Dimmey  v.  Wheeling,  etc.. 
R.  Co.,  27  W.  Va.  32,  65  AmR  292; 
Wilson  V.  Wheeling,  19  W.  Va.  323, 
42  AmR  780:  Tompkins  v.  Burgess, 
2  W.  Va.  187;  Wilson  v.  Kochnlein, 
1   W.  Va.    145. 

ra]  Presenca  otlMr  13uui  ••  wlt- 
asm.— An  affidavit  for  continuance 
Is  defective  in  not  stating  in  what 
manner  the  presence  of  a  witness  in 
court  could  be  of  assistance  to 
counsel,  other  than  as  a  witness, 
where  the  presence  of  such  witness 


In  addition  to  bis  testimony  was 
made  the  basis  of  the  application. 
American  Car,  etc.,  Co.  v.  Hill.  128 
111.  A.  176  [aff  226  111.  227,  80  NB 
784]. 

a.  As  fronnd  for  conttommc*  see 
supra  I  70. 

3.  U.  S. — Hyde  v.  Liverse,  12  F. 
Cas.  No.   6,972.  1  Cranch  C.  C.  408. 

Cal.-^Stewact  v.  Sutherland.  93 
Cal.   270,   28  P  947. 

Del. — Logan  v.  Farmers'  Bank.  5 
Del.   431. 

N.  D. — Kaye  v.  Taylor,  28  N.  D. 
293,  148  NW  629. 

Tex. — Hagerty  v.  Scott,  10  Tex. 
525. 

4.  Anderson  v.  Citizens'  Nat. 
Bank.  (Tex.)  6  SW  503. 

0.  Stewart  v.  Sutherland,  93  Cal. 
270,  28  P  947;  Steed  v.  Cruise,  70  Ga. 
168.     See  also  infra  i   138. 

6.  Ark. — Newhouse  Mill,  etc.,  Co. 
v.   Keller,   103  Ark.  638,   146  SW  855. 

Cal.— Storch  v.  McCain,  86  Cal. 
304,  24  P  639;  Watson  v.  Columbia 
Basin  Dev.  Co.,  22  Cal.  A.  666,  136  P 
511. 

Del. — Smyth  v.  Wilmington  City 
R.  Co.,   17  Del.  218,  40  A  189. 

Fla. — Green  v.  King,  17  Fla.  462. 

Ga. — Macon,  etc.,  R.  Co.  v.  Ander- 
son, 121  Ga.  666,  49  SB  791;  Central 
R.  Co.  V.  Curtis,  87  Ga.  41*.  18  SE 
767. 

in.— Hodges  V.  Nash,  141  111.  891. 
31  NB  161;  Shook  v.  Thomas,  21  111. 
87. 

Ind.— Hutts  V.  Shoaf.  88  Ind.  395; 
Lomax  v.  McKlnney,  61  Ind.  374; 
Collins  V.  Frost,  54  Ind.  242;  Gordon 
v.  Spencer,  2  Blackf.  286. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Ransom,  29  Kan.  298;  Swenson  v. 
Aultman,  14  Kan.  273. 

Ky. — Louisville  R.  Co.  v.  Bryant, 
142  Ky.  159,  134  SW  182;  Slater  v. 
Sherman,  6  Bush  206;  McOracken  v. 
Cniurch,  1  A.  K.  Marsh.  273;  Grubbs 
V.  Pickett,  1  A.  K.  Marsh.  253; 
Rucker  v.  Howard,  2  Bibb  166;  Carr 
v.   Marshall,    1   Bibb  362. 

Mich. — McNaughton  v.  Bvert,  116 
Mich.  141,  74  NW  486;  Bostwick  v. 
Dodge,  2  Mich.  N.  P.  92. 

Nebr. — Lomax  v.  Holbine,  65  Nebr. 
270|   90  NW  1122. 

N.  T.— Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co.,  126  App.  Dlv.  211, 
109  NTS  116;  Pensacola  First  Nat. 
Bank  v.  Anderson,  65  App.  Dlv.  570, 
67  NTS  434;  Fake  v.  Edgerton,  13  N. 
Y.  Super.  663;  Weston  v.  Proctor,  37 
Misc.  800  mem,  76  NYS  950;  Wilklns 
V.  Beadleston.  33  Misc.  489,  67  NTS 
683  [afr  60  App.  Dlv.  632  mem,  70 
NYS  1161  mem];  Smith  v.  Roome,  20 
Misc.    8,   44    NYS    784. 

Okl. — Terrapin  v.  Barker,  26  Okl. 
93.  109  P  931;  Murphy  v.  Hood,  12 
Okl.   693,   73   P  261. 

5.  D. — Chambers  v.  Modern  Wood- 
men of  America,  18  S.  D.  173,  99  NW 


latter  cannot  safely  proceed  to  trial  without  his 
presence.' 

ii  130]  (b)  Pocnmentaiy  Evidence,*  The  afS- 
davit  for  a  continuance  on  the  ground  of  the  ab- 
sence of  necessary  papers  desireid  as  evidence  in 
the  fSLse  should  state  the  purport  of  such  papers,^ 
as  well  as  that  the  evidence  therein  contained  can- 
not be  procured  in  some  other  way,*  and  should 
set  forth  the  diligence  used  to  obtain  such  papers.' 

[$  131]  (c)  Gompetency  and  Materiidity  of 
Eridence.  Where  a  continuance  is  asked  for  on 
the  ground  of  the  absence  of  a  witness,  the  affi- 
davit must  show  that  the  absent  witness  is  really 
a  material  and  necessary  witness.'  A  mere  state- 
ment of  a  conclusion  to  that  effect  is  of  no  force.' 
The  affiant  should  also  show  that  the  absent  testi- 
mony is  competent." 

[$  132]  (d)  Name  and  Residence  of  Absent 
Witaess.  In  some  jurisdictions  the  names  of  the 
absent  witnesses  are  required  to  be  stated  in  the 
application,  and  this  is  always  the  better  practice,* 

1107;  stone  v.  Chicago,  etc.,  R.  Co.. 
3  S.  D.  330.  53  NW  189;  dainea  v. 
White,  1  S.  D.  484,  47  NW  524. 

Tex. — Allen  v.  Rettig,  (Civ.  A.) 
177  SW  216;  Wauhoo  v.  Sauvage, 
(Civ.  A.)  159  SW  185i  Hamilton  v. 
Dlsmukes,  S3  Tex.  Civ.  A.  129.  116 
SW  1181;  Ft.  Worth,  etc.,  R.  Co.  v. 
Eddleman,  62  Tex.  Civ.  A.  181,  114 
SW  426;  Raley  v.  State,  47  Tex.  Cl\'. 
A.  426,  105  SW  342;  Ley  v.  Hahn.  36 
Tex^Civ.  A.  208.  81  SW  354;   Patton 


v.  Williams,  36  Tex.  Civ.  A.  129,  79 
SW  357. 

Va. — Lynchburg  P.  Ins.  Co.  v. 
West,  76  Va.  676,, 44  AmR  177. 

W.  Va. — Fulmer  Coal  Co.  v.  Mor- 
gantown,  etc.,  K.  Co.,  67  W.  Va.  470, 
60  SB  606:  Williams  v.  Freeland.  2 
W.  Va.  306;  Wilson  v.  Kochnlein.  1 
W.  Va.  145. 

Oht. — Cinnamon  v.  Woodmen  of 
the  World,  4  OntWN  1042,  1094.  24 
OntWR  379. 

[a]  As  oml  statoiuaBt  la  coaasel 
to  the  court  that  the  absent  witness 
is  material  Is  not  sufficient  evidence 
of  materiality.  Carr  v.  Marshall.  1 
Blbb   (Ky.)   362. 

[b]  Btatemaat  of  party  to  action. 
^(1)  Where  the  only  evidence  that 
the  witness  was  material  was  the 
statement  of  defendant  himself, 
under  advice  of  counsel,  the  applica- 
tion was  denied.  McNauchton  v. 
Evert.  116  Mich.  141,  74  NW  486. 
(2)  The  allegation  In  an  affidavit 
that  the  absent  witness  told  affiant 
"that  he  was  present  when  the 
agreement  set  forth  in  the  answer 
was  made"  Is  Insufficient,  as  not 
showing  that  such  statement  was 
true,  or  that  It  Is  material.  Smith 
V.  Roome,  20  Misc.  8,  9,  44  NYS   784. 

Showing'  of  matmality  by  Mtldag 
oat  facts  axpectad  to  be  provsa  see 
infra  i   133. 

7.  Mayo  V.  William  G.  Frye  Mfg. 
Co.,  126  III.  A.  677;  Illinois  Cent.  R. 
Co.  V.  Doss,  137  Ky.  659,  126  SW 
349;  Warth  v.  Moore  Blind  Stitcher, 
etc.,  Co.,  126  App.  Dlv.  211,  109  NTS 
116. 

8.  St  Louis,  etc.,  R.  0>.  v.  Ran- 
som, 29  Kan.  298;  Dold  v.  Dold.  1 
N.  M.  397;  Penoyer  v.  Phillips,  16 
NTSt  783. 

9.  U.  S. — Smith  V.  Barker,  22  F. 
Cas.  No.  13,012.  Brunn.  Coll.  Cas. 
52.   3  Day    (Conn.)   280. 

Ark. — Harsh  v.  Hanauer,  16  Ark. 
362. 

Cal. — (3arey  v.  Philadelphia,  etc.. 
Petroleum  Co,,   33  Cal.  694. 

Del. — Gallagher  v.  Diamond  State 
Steel  Co.,  20  Del.  619,  57  A  633. 
Compare  Boyd  v.  Cloud,  21  Del.  479. 
62  A  294  (whera  without  discussion 
of  this  point,  the  court  held  suffi- 
cient an  affidavit  which  did  not  dis- 
close the  name  of  the  witness). 

Oa. — Craft  v.  Diamond,  23  Oa.  418. 


For  latar  cases,  davelopmanta  and  chaagaa  In  the  law  see  cumulative  Annotations,  same  title  page  and  note  number. 
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onless  there  be  circumstances  to  show  that  the 
party,  without  any  fault  of  his  own,  was  unable 
to  learn  the  names  of  such  witnesses."  The  affi- 
davit should  also  state  the  residence  of  the  wit- 
ness,'* either  positively  or  by  way  of  fair  infer- 
ence," or  else  show  what  steps  have  been  taken  to 


ascertain  bis  whereabouts." 

[i  133]  (e)  Statement  of  Facts  Expected  to 
Be  Proved.  The  affidavit  for  a  continuance  asked 
for  on  the  ground  of  absent  evidence  should  set 
forth  the  substance  of  the  testimony  desired** 
where  this   is  possible,"  and   where  testimony  is 


Hawaii. — Howard  v.  Hubertson,  1 
Hawaii  74. 

111. — Ilett  V.  Collins,  102  III.  402; 
Keith  V.  Knocho.  43  111.  A.  161. 

Ind. — Dickey  v.  Morgan,  8  Blackf. 
533. 

Kan.— Moon  v.  Heifer,  26  Kan.  189. 

Ky. — McQoodwln  BanklnK  Co.  v. 
Gooch.  146  Ky.  550.  142  SW  1062; 
McClurK  V.  Ingleheart,  83  SW  80.  17 
KyL>  *13:  Simmons  v.  Louisville, 
etc,  R.  Co..  18  SW  1024,  IS  KyL  941. 

iM. — ^Huff  T.  Freeman,  15  L,a.  Ann. 
240;  Borron  v.  Mertens,  14  La.  Ann. 
306.  > 

Mass. — Lansky  v.  West  End  St.  R. 
Co.,  173  Mass.  20,  68  NB  129. 

Nebr. — Life  Ins.  Clearing  Co.  v. 
Altschuler,  68  Nebr.  481,  78  NW  942. 

N.  Y. — Spangehl  v.  Spangehl,  89 
App.  Dlv.  5,  67  NTS  7. 

Tex. — Insurance  Co.  of  North 
America  v.  Wicker,  93  Tex.  890,  66 
SW  740;  Parker  v.  McKelvain,  17 
Tex.  167;  Hunter  v.  Walte,  11  Tex. 
85;  Texas  Mexican  R.  Co.  v.  King. 
<CtT.  A.)  132  SW  966;  San  Antonio 
Tract.  Co.  v.  Davis,  (Civ.  A.)  101  SW 
554. 

W.  Va. — Buster  v.  Holland.  27  W. 
Va.  510. 

10.  Smith  V.  Barker,  28  F.  Cas. 
No.  13.012.  Brunn.  Coll.  Cas.  52,  3 
Day  (Conn.)  280;  Harsh  v.  Hanauer, 
15  Ark.  262;  Freeport  v.  Isbell,  93 
IlL   381. 

[a]  The  aAflavlt  must  shoir  what 
dlUcvnoa  the  applicant  has  used  to 
ascertain  the  name.  Freeport  v.  Is- 
bell, 93  in.  381.  And  as  to  showing 
of  diUgence  generally  see  infra  i  138. 

fb]  Th*  aaglact  of  a  aoarealdant 
ellant  to  fnxnUb.  hi*  attoxBay  with 
the  n»c— —ty  ufonnatloa  does  not 
excuse  the  omission.  Harsh  v.  Han- 
auer, IS  Ark.  262. 

11.  Ark. — Newhouse  Mill,  etc.,  Co. 
V.  Keller,  103  Ark.  638,  1«  SW  855; 
T^lor  V.  Gumpert,  96  Ark.  354,  131 
SW  9<8. 

Colo. — Ward  v.  Atkinson,  22  Colo. 
A.  134,  128  P  120. 

111. — Ilett  V.  Collins,  102  111,  402; 
Lee  V.  Quirk,  20  lU.  392. 

Mo. — Shelby  v.  Metropolitan  St.  R. 
Co..   141   Ho.   A.    514,    125   SW   1189. 

Okl. — St  Louis,  etc.,  R,  Co.  v.  Cox, 
26  Okl.  331,  109  P  611. 

Tex. — ^Insurance  Co.  of  North 
America  v.  Wicker,  96  Tex.  390,  55 
SW  740;  Parker  v.  McKelvaine,  17 
Tex.  167:  Hunter  v.  Walte,  11  Tex. 
So;  San  Antonio  v.  Stevens,  (Civ.  A.) 
126  SW  666;  Ft.  Worth,  etc.,  R.  Co. 
V.  Eddleman,  62  Tex.  Civ.  A.  181,  114 
SW  426;  San  Antonio  Tract.  Co.  v. 
Davis,   (Civ.  A.)  101  SW  664. 

12.  Lee  v.  Quirk,  20  IlL  392,  396, 
'where  it  is  said:  "This  is  indis- 
pensable, as  connected  with  his 
identiflcatlon,  and  diligence  in  ob- 
taining his  attendance"). 

13.  See  infra  I  138. 

14.  U.  S. — ^U.  S.  V.  Schoonmaker, 
93  Fed.   724.  f 

Ark. — State  L.  Ins.  Co.  v.  Ford, 
101  Ark.  613,  142  SW  863;  Turner  v. 
Bustis,  8  Ark.  119;  Burriss  v.  Wise, 
2  Ark.  S3 

C:al. — Kern  Valley  Bank  v.  Chester, 
66  (^1.  49;  Ca.Tey  v.  Philadelphia, 
etc..  Petroleum  Cto^  S3  CJal.  694- Wat- 
son V.  Ck>lumbia  Basin  Dev.  Oo.,  22 
Cal.  A.    566,   136   F   511. 

Colo. — Glenn  v.  Brush.  3  Colo.  26; 
Cody  V.  Butterfleld,  1  Colo.  377; 
Thackaray  v.  Hanson,  1  Colo.  365; 
Ward  V.  Atkinson,  22  Colo.  A.  134, 
123  P  120. 

D.  C. — Bradshaw  v.  Stott  7  App. 
276.  J 

Fla. — Reynolds  v.  Smith,  49  Fla. 
217.  38  S  908;  Sanford  v.  Cloud,  17 
Fla.  632;  Harrell  v.  Durrsnce,  9  Fla. 
490. 

Oa. — Branch  v.  DuBose,  65  Ga.  21; 
White  T.  Beasland,  42  Oa.  184;  Stlx 


v.  Pump.  36  Oa.  526;  McDougald  v. 
Central  Bank.  3  Ga.  186;  Whltehurst 
V.  Brlce,   14  Ga.  A.  209,  80  SB  670. 

Hawaii. — Howard  v.  Hubertson,  1 
Hawaii  74.  ) 

111.— Landt  v.  Mc(7ull0UKh,  206  111. 
214,  69  NB  107  [rev  103  111.  A.  668): 
Cassem  v.  Galvin.  168  111.  30,  41  NB 
1087:  Chicago  City  R.  Co.  v.  Duffln, 
126  ni.  100,  18  NB  279;  Ilett  v.  Col- 
lins, 102  HI.  402;  Ault  V,  Rawson,  14 
HI.  484;  Bailey  v.  Hardy,  12  III.  459; 
Torpedo  Top  Co.  v.  Royal  Ins.  Co., 
162  111.  A.  fsS:  Britton  v.  St.  Louis 
Transfer  Co.,  166  Jll.  A.  317;  Smith 
V.  Chicago  Junction  R.  Co.,  127  111. 
A.  89;  Lichliter  v.  Russell,  89  111.  A. 
62:  Helling  v.  Van  Zandt,  60  111.  A. 
662  [mod  162  111.  162,  44  NB  424]: 
Bvans  v.  Marden.  54  HI.  A.  291  [alt 
164   HI.  443.   40   NB  446]. 

Ind. — French  v.  Blanchard,  16  Ind. 
143;  Pine  v.  Pro,  6  Blackf.  426;' Gor- 
don v.   Spencer,  2  Blackf.   286. 

Ind.  T. — BoIen-Darna.ll  Coal  Co.  v. 
Williams,  7  Ind.  T.  648,  104  SW  867; 
Missouri,  etc.,  R.  Co.  v.  Blllott,  2 
Ind.   T.   407,   51   SW  1067. 

Iowa. — Jackson  v.  Boylea,  64  Iowa 
428.  20  NW  746;  Chicago,  etc,  R.  Co. 
V.  Heard,  44  Iowa  358;  Olds  v.  Glaxe, 
7  Iowa  86. 

Kan. — Board  of  Regents  v.  Llns- 
cott,  SO  Kan.  240,  1  P  81;  Brown  v. 
Johnson,  14  Kan.  377. 

Ky. — Louisville  R.  Co.  v.  Bryant, 
142  Ky.  169,  134  SW  182;  Adams  v. 
Mineral  Dev.  Co.,  116  SW  246;  Mc- 
Clurg  V.  Ingleheart,  33  SW  80,  17 
KyL  913;  Slater  v.  Sherman.  6 
Bush  206;  Smalley  v:  Anderson,  4 
T.  B.  Mon.  369;  Smith  v.  Snoddy,  2 
A.  K.  Marsh.  382;  Denny  v.  Booker, 
2  Bibb  427;  Rucker  v.  Howard,  2 
Bibb  166;  Singleton  v.  Carr.  1  Bibb 
664;   Simms  v.  Alcorn.    1   Bibb  348. 

La. — Lex  v.  Southern  Express  Co., 
23  La.  Ann.  69;  Raby  v.  Brown,  14 
La.  247. 

Mass. — Lansky  v.  West  End  St.  R. 
Co..   173  Mass.  20.  53  NB  129. 

Mich. — McNaughton  v.  Evert,  116 
Mich.  141,  74  NW  486;  Slater  v. 
Breese,  86  Mich.  77. 

Minn.— Mackubin  v.  Clarkson,  6 
Minn.  247. 

Nebr. — Life  Ins.  Clearing  Co.  v. 
Altaohuler.  63  Nebr.  481.  73  NW  942; 
Farmers'  Bank  v.  Berchard,  32  Nebr. 
785,  49  NW  762;  Jameson  V.  Butler, 
1  Nebr.  116. 

N.   M.— Dold  V.  Dold,  1   N.  M.  397. 

N.  Y. — Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co.,  126  App.  Dlv.  211, 
109  NTS   116. 

Okl. — Terrapin  v.  Barker,  26  Okl. 
9$.  109  P  931;  Murphy  v.  Hood,  12 
Okl.    693.    73   P  261. 

Pa. — GlUman  v.  Media,  etc..  Elec- 
tric R.  Co.,  224  Pa.   267.   78  A  342. 

S.  C. — Gibbes  v.  Mitchell,  2  S.  C. 
L.  861.  „ 

Tenn.— Lelper  v.  Earthman,  (Cai. 
A.)  46  SW  321;  Shaver  v.  Southern 
Oil  Co.,   (Ch.  A.)  43  SW  736. 

Tex.— 'Berry  v.  Texas,  etc.,  R.  Co., 
72  Tex.  620.  10  SW  726;  Galveston, 
etc.,  R.  Co.  V.  Hornc,  69  Tex.  643,  19 
SW  440;  AUyn  v.  Willis,  65  Tex.  66; 
Arnold  v.  Hockney.  61  Tex.  46;  Green 
V.  Dunman,  36  Tex.  175;  McMahan  v. 
Busby,  29  Tex.  191;  Green  v.  Crow.  17 
Tex.  180-;  Hunter  v.  Waite,  11  Tex. 
86;  Titus  v.  Crittenden,  8  Tex.  139: 
Hunter  v.  Holt,  (Civ.  A.)  160  SW 
608;  Paige  v.  Menke.  (Civ.  A.)  158 
SW  1030;  Missouri,  etc..  R.  Co.  v. 
Lawson,  55  Tex.  Civ.  A.  388,  119  SW 
921;  Earl  v.  State,  33  Tex.  Civ.  A 
161,  76  SW  207;  Crawford  v.  Lozano. 
(Civ.  A.)  48  SW  638;  Merchant  v. 
Bowyer,  3  Tex.  Civ.  A.  367.  22  SW 
768;  Rubrecht  v.  Powers,  1  Tex.  Civ. 
A.  282,  21  SW  818. 

Utah.— McGrath  v.  Tallent,  7  Utah 
266.  26  P  674. 

Va. — Oaines  v.  Wilson,  24  8B  828; 


Harm&n  v.  Howe,  27  Oratt.  (68  Va.) 
676. 

Wash. — Shannon  v.  Consolidated 
Tiger,  etc.,  Min.  Co.,  24  Wash.  119,  64 
P  169. 

W.  Va. — Buster  v.  Holland,  27  W. 
Va.  610;  Riddle  v.  McGlnnls,  22  W. 
Va.  253;  Handley  v.  Chesapeake,  etc., 
R.  Co.,  9  W.  Va.  474;  Rosset  v.  (Jreer, 
3  W.  Va.  1. 

Wis. — Winslow  V.  Bradley,  16  Wis." 
394. 

[a]  TlM  >MMaa  for  reanlzliig  the 
■tatraunt* '  of  facta  (1)  in  the  affi- 
davit is  to  give  the  court  an  oppor- 
tunity to  Judge  of  the  materiality  of 
the  evidence  (U.  S.  v.  Schoonmaker, 
93  Fed.  724;  Glenn  v.  Brush,  8  Colo. 
26;  Ault  V.  Rawson,  14  III.  484;  Bailey 
v.  Hardy.  12  111.  459;  Slater  v.  Breese, 
S6  Mich.  77),  (2)  and  to  give  the 
opposite  party  the  opportunity  of 
admitting  the  matters  desired  to  be 
proved  and  to  go  to  trial  without  fur- 
ther delay  (Watson  v.  Columbia  Basin 
Dev.  Co.,  22  Cal.  A.  656,  136  P  611; 
Glenn  v.  Bru.sih,  3  Colo.  26;  Ault  v. 
Rawson,  14  III.  484;  Missouri,  etc.. 
R.  Co.  V.  Elliott,  2  Ind.  T.  407.  61  SW 
1067;  Olds  v.  Glaxe,  7  Iowa  86). 

[b]  Oontradletloa  of  depositloa,— 
A  motion  for  a  continuance,  based  on 
the  filing  of  a  deposition,  since  the 
commencement  of  the  term  which  the 
applicant  expects  to  be  able  to  con- 
tradict, must  state  the  facts  which 
the  absent  witness  will  testify  to  In 
contradiction  to  such  deposition.  Chi- 
cago, etc.,  R.  Co,  y.  Heard,  44  Iowa 
358. 

[c]  Proof  of  set-off. — ^Where  de- 
fendant applies  for  a  postponement 
on  the  ground  of  the  absence  of  a 
material  witness  who  is  to  prove  a 
set-off,  the  court  will  require  defend- 
ant to  specify  what  parts  of  his  ac- 
count he  means  to  prove  by  the  wit- 
ness, that  it  may  appear  whether 
such  Items  can  legally  be  set  oft; 
and  If  he  will  not  so  specify  plalntitt 
may  proceed  with  the  cause.  Glbbea 
V.  Mitchell.   2   S.   C.   L.   351. 

[d]  Btateuent  of  amonBt. — In  an 
action  against  a  railroad  company  for 
burning  grass,  an  affidavit  for  con- 
tinuance Dy  defendant,  on  the  ground 
of  absent  witnesses,  stating  that  they 
would  prove  the  value  of  the  grass  to 
have  been  much  iess  than  plaintiff 
alleges,  but  not  stating  how  much 
less,  is  insufllclent.  Galvestbn,  etc., 
R.  Co.  V.  Home,  69  Tex.  643,  9  SW 
440. 

te]  Kotloa  for  attaehmant. — 
Where,  a  cause  being  called  the  last 
day  of  the  term,  defendant  moves  for 
attachments  against  his  witnesses 
regularly  summoned,  but  no  return 
can  be  made  until  the  following  term, 
it  Is  tantamount  to  a  motion  for  a 
continuance;  and  he  will  be  ruled  to 
trial,  unless  he  shows  what  he  ex- 
pects to  prove  by  the  absent  wit- 
nesses, as^n  ordinary  cases  of  con- 
tinuance.   Ttaby  v.  Brown.  14  La.  247. 

[f]  Where  It  aspears  that  the  ap- 
pUoatlon  la  for  dalay  only,  the  court 
may  require  the  party  to  state  the 
facts  he  expects  to  prove  by  the  ab- 
sent witness,  and  If  they  he  such  as 
not  to  affect  the  result  the  motion 
should  be  overruled.  Harman  v. 
Howe.  27  Gratt.  (68  Va.)  676;  Riddle 
v.  McGlnnls,  22  W.  Va.  253. 

Ctaaaral  aeoeaaity  of  aOdatit  ahow- 
Inf  matarfallty  of  absent  eTldeao* 
see  supra  {  131. 

15.  Light  V.  Richardson,  (Cal.)  81 
P  1123;  Ida  County  Sav.  Bank  v.  Sel- 
densticker,  (Iowa)   92  NW  862. 

[a]  Viunarons  tranaactions  oorer- 
tB(  aeveral  years. — "It  is  manifest 
from  a  bare  Inspection  of  the  plead- 
ings that  it  would  be  a  practical  im- 
possibility to  embrace  within  the  lim- 
its of  an  affidavit  all  that  the  plain- 
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important  only  in  connection  with  certain  facts, 
those  facts  should  be  set  forth  or  referred  to  so 
that  the  materiality  of  the  evidence  may  be  ap- 
parent to  the  court.  Especially  is  this  true  where 
the  absent  witness  is  a  party"  or  resides  out  of 
the  state.^*  Likewise,  where  a  continuance  is 
sought  on  account  of  the  loss  of  a  deposition,  the 
testimony  contained  therein 'should  be  set  forth." 
The  affidavit  should  state  the  facts  with  directness 
and  certainty"  just  as  they  would  be  stated  by  the 
witness  in  a  deposition,^^  and  not  mere  codclusiond 


tiff  might  reasonably  expect  to  prova 
hy  its  president  and  managing  officer. 
The  transactions  cover  a  period  ot 
Several  years,  and  they  are  too  nu- 
merous to  mention."  Ida  County 
Sav.  Bank  y.  Seldenstlcker,  (Iowa)  92 
NW  862.  864. 

[b]  In  CaJlforala  Code  Civ.  Proc. 
i  596,  which  provides  that  "the  Court 
may  require  the  moving  party,  where 
application  is  made  on  account  of  the 
absence  of  a  material  witness,  to 
state  on  afSdavlt  the  evidence  which 
he  expects  to  obtain,"  Is  not  imper- 
ative, and  should  not  be  required  of 
counsel  when  he  cannot  be  aided  in 
making  the  affidavit  by  his  client  who 
Is  excusably  absent.  Light  v.  Rich- 
ardson, 8  Cal.  Unrepi  Gas.  745,  81  P 
1123. 

16.  Dawson  v.  Ooston,  18  Colo.  493, 
S3  P  189;  Hewes  v.  Andrews,  12  Colo. 
181,  20  P  338;  Updike  v.  Henry.  14 
111.  878;  Bailey  v.  Hardy,  12  111.  459; 
Perley  v.  Taylor,  21  Kan.  712;  Nash 
V.  Upper  Appomattox  Co.,  5  Gratt. 
(46  VaO   S«2. 

17.  See  supra  I  12fi. 

18.  Payne  v.  Kansas  City  First 
Nat.  Bank,  16  Kan.  147;  Denny  v. 
Booker.  2  Bibb  (Ky.)  427;  Letcher  v. 
Starling,  1  Bibb  (Ky.)  433;  Slmms  T. 
Alcorn,  1  Bibb  (Ky.)  848. 

19.  Felton  v.  Moffett,  29  Nebr.  682. 
45  NW  980;  Owen  v.  Clbolo  Creek 
Mill,  etc.,  Co.,  (Tex.  Civ.  A.)  43  SW 
297.  See  oJso  Rucker  v.  Howard,  2 
Bibb  (Ky.)  166  (recognizing  the 
rule). 

ao.  Colo. — Ward  v.  Atkinson,  22 
Colo.  A.  184,  123  P  120. 

D.  C. — Bradshaw  v.  Stott,  7  App. 
276. 

Cte, — Waynesboro  Bank  v.  Walters, 
185  Ga.  643,  70  SB  244;  Butler  v.  Am- 
brose,  61  Ga.  152. 

111.— Lichllter  v.  Russell,  89  111.  A. 
62. 

Ind. — ^French  v.  Blanchard,  16  Ind. 
143. 

Iow& — Olds  V.  Glaze,  7  Iowa  88. 

Kan. — Payne  v.  Kansas  City  First 
Nat.  Bank,  6  Kan.  147. 

Ky.— Mitchell  v.  Bean,  13  KyL  142. 

Nebr. — Dledrlcha  v.  Dledrlchs.  68 
Nebr.  534,  94  NW  636. 

N.  Y. — Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co.,  126  App.  DIv,  211, 
109  NTS   116. 

Okl.— Murphy  v.  Hood,  12  Okl.  698, 
73  P  261. 

Tenn. — Leiper  v.  Barthman,  (Ch. 
'  A.)  46  SW  321;  Shaver  v.  Southern 
Oil  Co.,   (Ch.  A.)   43  SW  736. 

Tex. — ^Pease  v.  State,  (Civ.  A.)  165 
SW  657-  Crawford  v.  Lozano,  (Civ. 
A.)  48  SW  538. 

[a]  A  general  allegation  (1)  by 
defendant  that  he  can  "austaln  the 
plea"  by  the  absent  witness  (Butler 
v.  Ambrose,  51  Ga.  152),  (2)  or  prove 
"all  the  material  allegations"  in 
specified  paragraphs  of  his  answer 
(French  v.  Blanchard,  18  Ind.  143; 
Olds  v.  Glaze,  7  Iowa  86)  is  not  suffi- 
ciently certain. 

31.  Ark. — Burriss  v.  Wise,  2  Ark. 
33 

ind.  T. — ^Bolen-Damall  Coal  Co.  v. 
Wmiams,  7  Ind.  T.  648,  104  SW  867. 

Kan. — <Jlouston  v.  Gray,  48  Kan.  31, 
28  P  98S-  Board  of  Regents  v.  Lins- 
cott,  30  Kan.  240,  1  P  81;  Moon  v. 
Heifer,  26  Kan.  139;  Payne  v.  Kansas 
City  First  Nat.  Bank,  18  Keui.  147. 

Nebr. — Hoover  v.  Hoover,  5  Nebr. 
(Unoff.)   167.  97  NW  620. 

Okl.— Murphy  v.  Hood,  12  Okl.  598, 


73  P  261. 

[a]  Arkansas  practice,^— In  an  af- 
fidavit for  continuance  for  absence 
of  witnesses,  it  was  held  sufficient 
under  the  Arkansas  practice  to  state 
that  the  moving  party  expects  to 
prove  by  the  witnesses  the  facts  in 
his  affidavit.  Burriss  v.  Wise,  2  Ark. 
33. 

S3.  Ark. — Newhouse  Mill,  etc.,  Co. 
y.  Keller,   103  Ark.  538,    146  SW  865. 

D.  C. — Bradshaw  v.  Stott,  7  App. 
276. 

N.  M. — Deemer  y.  f>alkenburg,  4  N. 
M..67,  12  P  717. 

Okl.— Murphy  v.  Hood,  12  Okl.  698, 
73  P  261. 

Tex. — ^Arnold  v.  Hockney,  61  Tex. 
46;  Haielrlgg'  v.  Naranjo,  (Civ.  A.) 
184  SW  316;  Pease  v.  State.  (Civ.  A.) 
166  SW  667;  Earl  v.  State,  33  Tex. 
Civ.  A.  161,  76  SW  207:  Crawford 
v.  Lozano,  (Civ.  A.)  48  SW  638;  Wil- 
lis v.  Sanger,  15  Tex.  Civ.  A.  666,  40 
S'W  229. 

And  generally  see  supra  f  122. 

[a]  XUnatratlonB.— (1)  Thus  an 
affidavit  that  states  that  the  testi- 
mony "Is  material,  proper,  and  com- 
petent," without  setting  out  the  par- 
ticular facts,  is  insufficient.  Brad- 
shaw V.  Stott.  7  App.  (D.  C.)  276. 
(2)  Also  an  allegation  that  defend- 
emt  "would  testify  materially  as 
stated  in  his  answer"  was  held  too 
Indefinite.  Crawford  v.  Lozano, 
(Tex.  Clv.  A.)  48  SW  538. 

SS.    Mitchell  v.  Bean,  13  KyL  142. 

a*.     Dold  V.  Dold,   1   N.  M.  397. 

36.  U.  S. — St.  Louis  Stave,  etc., 
Co.  V.  U.  S.,  177  Fed.  178.  100  CCA 
640;  Armour  v.  KoUmeyer,  161  Fed. 
78,   88  CCA  242,  16  LRANS  1110. 

Ark. — Newhouse  Mill,  etc.,  Co.  V. 
Keller,  103  Ark.  638,  146  SW  855; 
Taylor  v.  Oumpert,  96  Ark.  364,  131 
SW  968;  Burriss  v.  Wise.  2  Ark.  33. 

Cal. — ^Harper  v.  Lamping,  33  C^al. 
941. 

Colo. — Purse  y.  Purcell,  48  Colo.  60, 
9S  P  291;  Doll  y.  Stewart,  30  Colo. 
320,  70  P  328;  Dawson  v.  COBton,  18 
Colo.    493,    S3    P   189. 

Fla. — Harrell  v.  Durrance,  9  Fla. 
490. 

Ga. — ^Tompkins  v.  American  Land 
Co.,  139  Ga.  377,  77  SE  623;  Runnals 
v.  Aycock,  78  Ga.  663,  3  SB  667;  Bog- 

r«s  V.  Lowery,  78  Ga.  639,  3  SE  771. 
AmSR  279;  Carr  v.  Dickson,  68  Ga. 
144. 

HI.— Metcalf  Co.  v.  Nystedt,  203  HI. 
333,  87  NE  764  [aff  102  111.  A.  71]; 
Wilson  V.  King,  83  111.  232;  Eames  v. 
Hennessy,  22  111.  628;  Shook  v. 
Thomas,  21  111.  87;  Judson  v.  Schlee, 
120  111.  A.  367;  Rau  v.  Baker.  118  111. 
A.  160;  Heitschmldt  v.  McAlpine,  59 
111.  A.  231;  Mantonya  y.  Huerter,  35 
111.  A.  27;  Splane  v.  Byrne,  9  111.  A. 
392. 

Ind. — Dunnlngton  v.  Syfers,  157 
Ind.  458,  62  NE  29;  Robinson  v.  Glass, 
94  Ind.  211;  Pate  v.  Tait,  72  Ind.  450; 
Lomax  y.  McKlnney,  61  Ind.  374; 
Ohio,  etc.,  R.  Co.  V.  Dickerson,  59  Ind. 
817;  Knowlton  v.  Smith,  17  Ind.  608; 
Demlng  v.  Patterson,  10  Ind.  261; 
Nixon  V.   Brown,   3   Blackf.   504. 

Iowa. — Moffltt  V.  Chicago  Chronicle 
Co.,  107  Iowa  407,  78  NW  45;  Thomp- 
son y.  Lord,  14  Iowa  591. 

Ky. — Cope  v.  Deaton,  43  SW  190, 
19  KyL  1197;  Singleton  v.  Carr.  1 
Bibb  554. 

La. — Borron  v.  Mertens,  14  La. 
Ann.  306;  Anderson  v.  Blrdsall,  19 
La.  441. 


or  inferences^  that  might  be  drawn  from  the  com- 
bined testimony  desired.^  And  when  it  fails  to 
state  a  fact  necessary  to  make  the  testimony  of 
the  absent  witness  relevant  and  material,  the  pre- 
sumption is  that  the  fact  was  not  so  and  the  con- 
tinuance will  be  denied.** 

[^34]  (f)  Probability  of  Production  ofWitness 
or  Evidence.  The  afSdavit  must  show  some  probabil- 
ity of  producing  the  absent  witness  or  testimony, 
should  the  continuance  be  granted.**  Especially  is 
this  true  where  such  witness  is  ill,"  or  insane,"  or 

Mich.— Boatwlck  v.  Dodge,  2  Mich. 
N.  P.  92. 

Minn. — Lowensteln  y.  Greve,  80 
Minn.  383,  52  NW  964. 

Miss. — Grangers'  L.  Ins.  Co.  v. 
Brown,  67  Miss.   308,  34  AmR  44<. 

Mo. — ^Barker  v.  Patchln,  66  Mo.  241. 

Nebr.— McClelland  v.  Scroggin,  48 
Nebr.  141,  66  NW  1123:  Home  F.  Ins. 
C?o.  y.  Johnson,  48  Nebr.  71,  61  NW 
84. 

N.  T.— Simon  y.  Sheridan,  etc.,  CO., 
21  Misc.  489,  47  NYS  647;  Brown  v. 
Moran,  66  HowPr  349;  Brooklyn  Oil 
Works  V.  Brown,  38  HowPr  461. 
■  Okl. — Terrapin  v.  Barker,  26  Okl. 
93,  109  P  981:  St.  Louis,  etc..  R.  Co. 
V.  Cox,  26  Okl.  831.  109  P  611;  Mur- 
phy y.  Hood,  12  Okl.  698,  73  P  261. 

a.  D.^ — (%ambers  y.  Modern  Wood- 
men of  America,  18  S.  D.  173,  99  NW 
1107;  Stone  v.  Chicago,  etc.,  R.  Co., 
3  S.  D.  330.  68  NW  189. 

Tex. — Insurance  Oo.  of  North 
America  v.  Wicker,  93  Tex.  390,  65 
SW  740;  Byne  v.  Jackson,  26  Tex. 
95;  Texas  Mexican  R.  Co.  v.  King. 
(Civ.  A.)  132  SW  966;  International, 
etc.,  R.  Co.  V.  Plna,  33  Tex.  Civ.  A. 
680,  77  SW  979;  Gulf,  etc.,  R,  Co.  v. 
Burroughs,  27  Tex.  C^v.  A.  422,  66 
SW  83;  Doxey  v.  Westbrook,  (Civ. 
A.)  62  SW  787;  Gulf,  etc.,  R,  Co.  y. 
Jagoe,  (Criv.  AJ  32  SW  717;  Cabell  y. 
Holloway,  10  Tex.  C^v.  A.  307,  31  SW 
201;  Western  Union  Tel.  Co.  v.  Ber- 
dlne,  2  Tex.  Civ.  A.  677,  81  SW  982; 
Elast  Texas  Land,  etc.,  Co.  v;  Texas 
Lumber  Co.,  21  Tex.  Cly.  A.  Hll,  62 
SW  646. 

Wash. — Shannon  v.  (Mnaolidated 
Tiger,  etc.,  Mln.  <3o.,  24  Wash.  119. 
64  P  169. 

[a]  Daflalta  promise  of  pzoduo- 
tlon. — Where  an  affidavit  for  a  con- 
tinuance showed  that  some  of  de- 
fendant's witnesses  resided  In  an- 
other state,  but  exactly  where  the 
applicant  had  been  unable  to  leam. 
and  that  he  expected  if  a  continuance 
were  granted  to  leam  their  residence 
and  procure  their  testimony  at  the 
next  term,  it  Was  held  that  it  "Should 
have  been  granted.  Knowlton  y. 
Smith,  17  Ind.  508. 


[b]  Vnder  ConsoL  Act  gS  1363, 
13M,  relating  to  adjournments  In  dis- 
trict courts,  and  permitting  adjourn- 
ments for  more  than  eight  days  on 
defendant's  giving  a  bond.  It  Is  not 
error  to  refuse  any  adjournment  to 
procure  the  attendance  of  a  sick  wit- 
ness, where  the  party  asks  for  eleven 
days,  and  shows  that  a  shorter  ad- 
journment would  be  useless,  and 
does  not  offer  to  give  aji  undertaking. 
Simon  V.  Sheridan,  etc,  Co.,  21  Misc. 
489,  47  NYS  847. 

se.  Wilson  V.  King,  88  111.  232; 
Mantonya  v.  Huerter,  95  111.  A.  27. 

ta]  nme  of  retnzn  of  wltaMis. — 
Where  affidavits  for  a  continuance  on 
the  ground  of  the  absence  of  a  mate- 
rial witness,  a  iMirty  interested, 
stated  that  he  was  suffering  from 
nervous  prostration  and  was  advised 
to  take  a  trip  to  Europe,  and  that  he 
was  not  physically  able  before  start- 
ing to  stand  a  cros»«xamination  but 
such  affidavits  were  vague  and  un- 
certain as  to  the  length  of  time  that 
he  had  been  sick,  and  nothing  was 
stated  as  to  the  time  when  he  would 
return,  it  was  held  that  the  continu. 
ance  was  properly  refused.  Mantbii- 
ya  V.  Huerter,  36  111.  A.  27. 

87.  Anderson  v.  Blrdsall,  19  La. 
441. 


For  latsr  owns,  dsvelopmsnts  and  dumffss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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without  the  jarisdietion  of  the  court.'*  It  is  not 
enongh  to  show  that  the  residence  of  the  witness 
«annot  be  ascertained,"  or  that  he  has  removed 
beyond  the  joiisdiction  of  the  particular  tribunal 
in  which  the  relief  is  sought. *"  The  court  is  not 
boond  to  grant  a  continuance  where  it  is  altogether 
conjectural  whether  the  absent  witnesses  are  living, 
OT  if  so  where  they  reside,  or  when,  if  at  all,  their 
evidence  can  be  procured."  Nor  is  it  sufficient 
that  the  affiant  states  that  he-  believes  the  testi- 
mony of  the  witness  (ian  be  procured  by  the  next 
term  of  the  court,"  especially  when  the  facts  stated 
do  not  reasonably  warrant  such  a  belief."  There 
must  be  a  direct  allegation  in  the  affidavit  as  to 
the  probability  of  the  future  production  of  the 
witness  or  the  evidence,**  and  it  is  the  better  prac- 
tice to  state  at  what  time  the  evidence  will  be 


forthcoming,**  which  time  should,  under  ordinaiy 
circumstances,  be  stated  as  the  next  term  of  court.** 

[i  135]  (g)  ProbabUity  That  Witness  Will 
Testify  as  Alleged.  The  affidavit  must  state  the 
ground  on  which  affiant  bases  his  expectation  that 
the  absent  witnesses,  if  present,  would  testify  as 
stated  therein.*'  If  his  belief  is  founded  on  the 
statement  of  a  third  person,  he  ought  to  submit  the 
affidavit  of  his  informant;**  but,  under  some  court 
rules,  this  is  not  deemed  necessary.** 

[$  136]  (h)  Belief  in  Trath  of  Expected  Testi- 
mony. In  some  jurisdictions  it  is  held  that  the  ap- 
plicant mu^t  state  in  his  affidavit  that  he  believes 
the  facts  expected  to  be  proved  by  the  absent  wit- 
ness are  true,  and  that  an  affidavit  which  does  not 
contain  an  allegation  to  this  effect  is  fatally  de- 
fective.^   It  is  not  sufficient  to  state  that  affiant 


sa.  111.— Ward  v.  Yancey,  78  111.  A. 
368. 

Ky. — ^IjOUtSTllle  Cooperage  Co.  v. 
Farmer,  109  SW  893,  38  iCyL  180; 
Lincoln  County  Bd.  of  Infernal  Im- 
provement V.  Moore,  74  SW  683,  26 
KyL  15;  Denny  v.  Booker,  2  Bibb  427. 

Mo. — Frelign  v.  Ames,   81   Mo.   2SS. 

Nebr. — Gatzemeyer  v.  Peterson,  68 
Nebr.  832,  94  NW  974. 

Okl. — EhiKelkemeler  v.  UlUs,  163  P 
877. 

Tex. — ^Trammel  v.  Pilgrim,  20  Tex. 
158;  Campbell  v.  McCoy,  8  Tex.  Civ. 
A.  298,  23  SW  34. 

Va. — Philadelphia  Fire  Assoc,  v. 
Hogwood,  82  Va.  842,  4  SB  617. 

[a]  VMur*siAaat  witaaaa  la  ott- 
■jflof  of  appUoaBt*— It  Is  not  error  to 
refuse  a  continuance  to  procure  the 
attendance  of  a  nonresident  witness, 
where  the  court  has  no  power  to  com- 
pel his  attendance,  especially  when  it 
appears  that  the  witness  is  an  em- 
ployee of  the  party  asking  for  con- 
tinuance, and  tne  court  has  granted 
one  continuance  to  allow  the  party  to 

frocure  his  attendance.     Philadelphia 
'.  Assoc,  v.  Hogwood.   82  Va.   342,  4 
SB  617. 

[b]  Batara  iMfor*  •xsonttoa  of 
«OBualMUnLr — ^Where  an  important 
witness  is  out  of  the  country,  and 
will  not  return  until  several  terms 
luive  elapsed,  but  will  return  before 
a  commission  would  be  of  service,  the 
superior  court  of  the  city  of  New 
Tprk  will  put  off  a  cause  for  a  rea- 
sonable time,  although  the  delay  may 
be  for  more  than  one  term.  Smith 
T.  New  Tork  Ins.  Co.,  1  N.  T.  Super. 
223. 

at.    Cat — Harper  v.   Lamping,    33 
Cal.  641. 
Fla. — ^Livingston  v.  Cooper,  22  Fla. 

lil.— Heitschmldt  v.  UcAlpine,  69 
111.  A.  281. 

Kan. — Tucker  v.  Oamer,  25  Kan. 
434. 

Minn. — Iiowensteln  v.  Qreve,  60 
Minn.  383,  62  NW  964. 

Miss. — Carberry  v.  Worrell,  68 
Miss.  673,  9  S  290. 

Tex. — Insurance  Co.  of  North 
America  v.  Wicker,  93  Tex.  890,  55 
SW  740. 

[a]  Tnm  Slant  parson. — There  is 
no  error  in  refusing  a  continuance 
asked  on  the  ground  of  the  absence 
of  a  witness,  where  he  is  shown  to  be 
a  transient  person  without  business 
or  other  ties  in  the  state,  and  where 
defendant  and  his  attorney  admit 
that  they  have  no  knowledge  of  his 
whereabouts  and  have  no  reasbn  to 
believe  his  attendance  could  be  se- 
cured at  any  future  time.  Carberry 
V.  Worrell,  68  Miss.  678,  9  S  290. 

30.  Fla. — Livingston  v.  Cooper,  22 
Fla.  292. 

Iowa. — ^Brandt  v.  McDowell,  62 
Iowa  230,  2  NW  1100. 

Kan. — ^Tucker  v.  Gamer,  26  Kan. 
454. 

Tex. — ^Insurance  Co.  of  North 
America  v.  Wicker,  93  Tex.  390,  66 
SW  740. 

Wis. — Lavery  v.  Crooke,  62  Wis. 
612,  9  NW  699,  38  AmR  768. 


81.  Lowensteln  v.  Oreve,  50  Minn. 
383,  62  NW  964. 

39.    Peo.  v.  Qasner,  162  111.  A.  64. 

[a]  Baaaon  for  mla. — "By  the 
presentation  of  the  facts  to  him,  the 
trial  judge  must  be  given  -an  oppor- 
tunity to  exercise  his  Judgment  upon 
the  reasonableness  of  the  prospect  of 
the  witness'  attendance  in  the  future. 
It  is  the  judge's,  not  the  affiant's. 
Judgment  that  is  to  be  called  into 
play  in  determining  the  question." 
Peo.  v.  Gasner,  162  111.  A.  54,  56. 

38.  Ohio,  etc.,  R.  Co.  v.  Dickerson, 
69  Ind.  317. 

M.  Ark. — ^Burriss  v.  Wise,  2  Ark. 
33 

JEHla. — Harrell  v.  Durrance,  9  Fla. 
490. 

111. — Splane  v.  Byrne,  9  XU.  A.  392. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Dicker- 
son,  59  Ind.  317;  Deming  v.  Patter- 
son, 10  Ind.  251. 

Kan. — Bliss  v.  Carlson,  17  Kan.  326. 

Ky. — Louisville,  etc.,  K.  Co.  v.  Rog- 
ers, 10  KyL  726. 

Mo. — Freligh  v.  Ames,  81  Mo.  258. 

Nebr. — Rowland  v.  Sliephard,  27 
Nebr.  494,  43  NW  344. 

N.  T.— Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co..  126  App.  Dlv.  211, 
109  NTS  116. 

Tex. — Franks  v.  Williams,  37  Tex. 
24;  Stachely  v.  Peiroe,  28  Tex.  828; 
Byne  v,  Jackson,  25  Tex.  95;  Hunter 
V.  Walte,  11  Tex.   85. 

[a]  Tor  asasipla,  (1)  an  affidavit 
for  continuance  which  states  that  a 
witness  was  "late  of  this  state,  and 
now  out  of  the  state  end  will  in  all 
probability  be  back,"  Is  insufficient  to 
warrant  a  continuance  of  the  cause. 
Frellgh  v.  Ames,  31  Mo.  253.  (2) 
But  an  affidavit  that  a  witness  "has 
left  the  city  for  a  few  days"  is  equiv- 
alent to  an  allegation  that  he  is  ex- 
pected to  return  after  that  period, 
and  is  sufficient.  Harrison  v.  Way- 
mouth,  3  Rob.   (La.)  340. 

3S.  Hawaii. — Howard  T.  Hubert- 
son,  1  Hawaii  74. 

Ind. — Deming  v.  Patterson,  10  Ind. 
251. 

La. — Borron  v.  Mertens,  14  La.  Ann. 
306. 

Mo.— Barker  v.  Patchln,  66  Mo.  241. 

N.  Y. — Brown  v.  Moran,  66  HowPr 
349. 

[a]  B*»aoB»1>to  tlm«<— A  party  is 
not  entitled  to  an  adjournment  on  ac- 
count of  the  absence  of  a  witness, 
unless  it  is  shown  that  the  attend- 
ance of  the  witness  can  be  procured 
within  a  reasonable  time.  Brown  v. 
Moran,  65  HowPr   (N.  T.)   349. 

38.  Ark. — Burriss  v.  Wise.  2  Ark. 
33. 

Ga. — ^Tompkins  v.  American  Land 
Co..  189  Ga.  377,  77  SE  623;  Simons 
v.  Mathls.  17  Ga.  A.   588,   87   SE  846. 

111. — Eames  v.  Hennessy,  23  111. 
628;  Splane  v.  Byrne,  9  111.  A.  392. 

Ind. — Nixon  v.  Brown,  8  Blackf. 
504. 

Kan. — Bliss  v.  Carlson,  17  Kan.  325. 

Nebr.— McCall  v.  Peter,  31  Nebr. 
528,  48  NW  287LJohnson  v.  Mills,  31 
Nebr.    524.    48   NW   266. 

Tex. — Byne  v.  Jackson,  26  Tex.  96; 
Hunter  v.  Walte,  11  Tex.  86;  Carver 


v.  Merrett,  (Civ.  A.)  156  SW  638; 
Kansas  City,  etc.,  R.  Co.  v.  Wells, 
(Cav.  A.)  142  SW  670;  Doxey  v.  West- 
brook,    (Civ.  A.)   62  SW  !$■!. 

[a]  Xndefliilte  statameata. — ^Where 
the  affidavit  showed  that  the  absent 
witness  had  been  absent  in  a  western 
territory  over  a  year,  that  his  exact 
whereabouts  were  unknown,  and  that 
numerous  inquiries  had  failed  to  dis- 
cover him,  and,  while  it  is  stated  that 
his  testimony  is  expected  at  the  next 
term,  there  are  no  facts  alleged  from 
which  the  court  can  see  that  there  !«■ 
any  probability  thereof,  the  continu- 
ance is  properly  refused.  BUss  v. 
CaHson,  17  Kan.   326. 

87.  Qa. — Waynesboro  Bank  v. 
Walters.  136  Ga.  648.  70  SE  244. 

111. — East  St.  Louis  R.  Co.  v.  Gray, 
136  111.  A.  642. 

Mass. — Lanaky  v.  West  End  St.  R. 
Ck>.,  173  Mass.  20,  53  NE  129. 

Or. — North  American  Securities  Co. 
v.  Cole,  61  Or.  1,  118  P  1032;  Cole  v. 
Willow  River  Co.,  60  Or.  694,  117  P 
659,  118  P  1030. 

'rex. — Macdonnell  v.  De  los 
Fuentes,  7 'Tex.  Civ.  A.  136,  26  SW 
792. 

[a]  Bumors.— An  application  for 
a  continuance  on  the  ground  of  the 
absence  of  a  nonresident  witness 
whose  whereabouts  applicant  had 
been  unable  to  ascertain  in  time  to 
obtain  his  interrogatories  was  prop- 
erly refused,  where  applicant  testl- 
fled  that  he  had  no  information  as  to 
how  the  absent  witness  would  tes- 
tify, but  that  there  were  rumors  that 
certain  facts  existed,  and  it  was  be- 
lieved that  the  witness  would  tell  .the 
truth  under  oath.  Waynesboro  Bank 
v.  Walters,  186  Oa.  643,  70  SB  244. 

[b]  "Baasoa  to  iMllsre." — An  affi- 
davit for  a  continuance  predicated  on 
the  absence  of  an  alleged  material 
witness  was  defective  where  it  stated 
that  the  affiant  "had  reason  to  be- 
lieve" that  such  absent  witness 
would  testify  as  speclfled.  The 
words  quoted  are  not  the  legal  equiv- 
alent of  the  statement  that  affiant 
"did  believe."  East  St.  Louis  R.  Co. 
V.  Gray,  186  111.  A.  642. 

[c]  Wbare  tlis  rsqnislte  •howiar 
la  aiade,  a  continuance  should  be 
granted,  even  though  It  appears  (1) 
that  the  absent  witness  told  the  ad- 
verse party  that  he  knew  nothing 
about  the  case  (Waldrup  v.  Max- 
well, 84  Ga.  113,  10  SE  597),  (2)  or 
that  the  facts  to  which  it  was  ex- 
pected the  witness  would  testify 
were  not  established  by  another  wit- 
ness as  expected  (Jordan  v.  Jordan. 
2  Tex.  A.  Civ.  Cas.  ^  830). 

38.  Macon,  etc.,  R.  Co.  v.  Ander- 
son, 121  Ga.  666,  49  SE  791. 

39.  Lansky  v.  West  End  St.  R. 
Co.,    173   Mass.    20,    63    NE    129. 

40.  Ark. — State  L.  Ins.  Co.  v.  Ford, 
101  Ark.  613,  142  SW  863. 

111. — Metcalf  Co.  V.  Nystedt,  203 
111.  333.  67  NE  764  [aff  102  111.  A.  71]; 
Torpedo  Top  CJo.  v.  Royal  Ins.  Co., 
162  III.  A.  338;  Peo.  v.  Gasner,  152 
111.  A.  64;  Rau  v.  Baker,  118  111.  A. 
IBO;  Metrojpolitan  L.  Ins.  Co.  v.  Mora- 
vec,    116    111.    A.    271    [rev   on   other 
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would  prove  a  fact  ' '  which  is  true. ' '  *' 

[i  137]  (i)  Absence  of  Other  Witnesses  or  Evi- 
dence to  Same  Facts.  To  show  ground  for  a  con- 
tinuance because  of  the  absence  of  a  witness,  the 
afiSdavit  must  state  that  the  facts  to  which  it  is 
claimed  the  witness  would  testify  cannot  be  proved 
by  other  witnesses,"  unless  it  appears  that  the  ab- 
sent witness  is  the  only  disinterested  person  by 
whom  the  material  facts  can  be  proved;'*'  but  it 
has  been  held  in  some  cases  that  the  mere  fact  that 
a  party  has  other  witnesses  who  can  prove  the  same 
circumstances^  ought  not  to  deprive  him  of  a  con- 
tinuance, where  the  absent  witness  might  have  the 


means  of  speaking  more  positively.'**  There  should 
be  a  direct  allegation  in  the  af&davit  to  the  effect 
that  the  same  facts  cannot  be  proved  by  other 
witnesses;*'  it  is  not  sufiSeient  to  state  that  the 
party  has  no  other  witnesses,**  or  that  there  are  no 
other  witnesses,  in  attendance,*^  or  in  the  state,** 
by  whom  the  same  facts  can  be  proved,  whose  tes- 
timohy  can  be  so  readily  procured.*' 

[i  138]  (j)  Diligence  in  Attempting  to  Procore 
Evidence.  Every  -  application  for  a  continuance 
based  on  the  ground  of  absence  of  witnesses  must, 
by  express  allegations,  show  that  diligence  has  been 
used  to  prq^ure  the  absent  testimony^"  or  some  ex- 


n-ounds  214  III.  186.  73  NE  415]; 
Lichllter  v.  Russell.  89  111.  A.  62. 

Ind. — Fausett  v.  Voss,  12  Ind.  S26. 

Iowa. — Robyn  v.  Van  Der  'Weide, 
1B9  NW  1034. 

Ky. — Loulsvine  R.  Co.  v.  Bryant 
142  Ky.  159.  134  SW  182;  Helfrlch 
Saw,  etc.,  Mill  Co.  v.  Bverty,  32  SW 
760.  17  KyL.  795. 

N.  T, — Smith  V.  Roome,  20  Misc.  8, 
44   ^fTS  784. 

Okl. — ^Wood  V.  French,  39  Okl.  686. 
136  P  734;  St.  Louis,  etc.,  R.  Co.  v. 
Cox,  26  Okl.  331.  109  P  611;  Terra- 
pin V.  Barker,  26  Okl.  93.  109  P 
931;  Murphy  v.  Hood,  12  Okl.  593,  73 
P  261. 

S.  D.— Gaines  v.  White,  1  S.  D.  424, 
.47  NW  524. 

41.  Helfrlch  Saw,  etc..  Mill  Co.  t. 
Bverly,  32  SW  750,  17  KyL  795. 

48.  U.  S. — St.  Louis  Stave,  etc.. 
Co.  V.  U.  S.,  177  Fed.  178,  100  CCA 
640. 

Ark. — Clark  Lumber  Co.  v.  North- 
cutt,  95  Ark.  291,  129  SW  88. 

Cal. — Pope  V.  Dalton.  31  Cal.  218; 
Pierce  v.   Payne.   14  Cal.  419. 

Colo. — Mutzenburg  v.  McGowan,  10 
Colo.  A.   4  86,   51   P  623. 

Fla. — Florida  Bast  Coast  R.  Co.  v. 
Smith.  61  Fla.  218,  55  S  871;  Reyn- 
olds V.  Smith,  '49  Fla.  217,  38  S 
903;  Livingston  v.  Cooper,  22  Fla. 
292 

lil. — Metcalf  Co.  v.  Nystedt,  203 
111.  333.  67  NE  764  [aff  102  111.  A. 
711;  Hodges  v.  Nash.  141  111.  391,  81 
NE  151  [air  43  111.  A.  638];  Haxen  v. 
Plerson.  83  111.  241;  Jarvls  v.  Shack- 
lock,  60  111.  378;  McKlchan  v.  Mc- 
Bean.  46  III.  228;  Eames  v.  Hennessy. 
22  III.  628;  Rau  V.  Baker.  118  111.  A. 
150. 

Ind.  T.^Bolen-Damall  Coal  Co.  v. 
Williams,  7  Ind.  T.  648,  104  SW 
867. 

Iowa. — In  re  Millard,  161  Iowa  212. 
141  NW  1060;  Avery  v.  Wilson,  26 
Iowa  573;  Thompson  v.  Lord,  14  Iowa 
691;  Thompson  v.  Abbott,  11  Iowa 
193;  Welsh  v.  Savery,  4  Iowa  241. 

La. — ^MlUs  V.  Fellows.  30  La.  Ann. 
824. 

Nebr. — ^Diedrichs  v.  Diedrichs,  68 
Nebr.  634.  94  NW  536. 

Tenn. — Turner  v.  Lumbrick,  Meigs  7. 

Tex. — Rowland  v.  Wright,  64  Tex. 
261;  Stinnett  v.  Rice,  36  Tex.  108; 
Campion  v.  Angler,  18  Tex.  93;  Sul- 
livan-Sanford  Lumber  Co,  v.  Cooper, 
69  Tex.  Civ.  A.  536,  126  SW  35;  Ley  v. 
Hahn,  36  Tex.  Civ.  A.  208,  81  SW 
364.  First  application  see  supra 
t  67. 

■Va. — ^Barbour  v.  Melendy,  88  Va. 
696.  14  SE  326;  Lynchburg  F.  Ins.  Co. 
V.  West.  76  Va.  675.  44  AmR  177. 

Wash. — Maloney  v.  Stetson,  etc. 
Mill  Co.,  46  Wash.  645,  90  P  11)46. 

W.  Va. — Pulmcr  Coal  Co.  v.  Mor- 
gantown,  etc.,  R.  Co.,  57  W.  Va.  470, 
50  SE  606;  DImmey  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  32,  55  AmR  292: 
Wilson  V.  Wheeling,  19  W.  Va.  323,  42 
AmR  780;  Tompkins  v.  Burgess,  2 
W.   Va.   187. 

43.  Macon,  etc.,  R.  Co.  v.  Anderson, 
121  Ga.  666.  49  SE  791. 

44.  Espy  T.  State  Bank,  6  Ind. 
274;  Harrison  v.  Wajrmouth,  S  Rob. 
<La.)  340. 

[a]     Vhna  in  one  case  defendant  in 


a  suit  brought  by  a  bank  applied  for 
a  continuance  in  order  to  obtain  the 
testimony  of  an  absent  witness,  not 
an  offlcer  of  the  bank,  that  part  of 
the  demand  had  been  paid.  It  was 
held  that  it  was,  not  a  sufficient  ob- 
jection to  the  application  that  if  the 
payment  had  been  made  it  would  be 
known  by  the  officers  of  the  bank, 
and  that  they  might  be  called.  Espy 
V.  State  Bank.  5  Ind.  274. 

48.  Cal. — Pone  v.  Dalton,  31  Cal. 
218;  Pierce  v.  Payne.  14  Cal.  419. 

Colo. — Abby  v.  Dexter,  18  Colo.  A, 
498     72   P  892 

Fla. — Reynolds  v.  Smith,  49  Fla. 
217,   38   S   903. 

111. — West  Chicago  Park  Conurs.  y. 
Barber,   62  111.   A.   108. 

Iowa. — Thompson  v.  Lord,  14  Iowa 
591;  Thompson  v.  Abbott,  11  Iowa 
193. 

Mo. — Leabo  v.  Goode,  67  Mo.  126. 

N.  M.— Kent  v.  Favor,  3  N.  M.  218, 
5  P  470. 

Tex. — Stinnett  v.  Rice,  36  Tex.  106. 

W.  Va. — Wilson  v.  ■Wheeling,  19 
W.   Va.    323,    42   AmR   780. 

46.  Pope  v.  Dalton.  31  Cal.  218. 

47.  Bartholow  v.  Campbell,  66  Mo. 
117;  Wilson  v.  'Wheeling,  19  W.  Va. 
323,  42  AmR  780. 

48.  Thompson  v.  Lord,  14  Iowa 
691. 

49.  Abby  v.  Dexter,  18  Colo.  A. 
498.  72  F  892. 

60.  U.  S. — U.  S.  V,  Schoonmaker,  93 
Fed.  724;  Hyde  v.  Liverse.  12  F.  Cas. 
No.   6.972.  1  Cranch  C.  C.  408. 

Ark. — Dent  v.  .People's  Bank,  99 
Ark.  581.  139  SW  633;  Burrls  v.  Wise. 
2   Ark.   33 

Cal. — ^Kem  Valley  Bank  v.  Chester, 
66  Cal.  49;  Jacks  v.  Buell,  47  Cat. 
162;  Leszinsky  v.  White,  45  Cal. 
278. 

Colo. — ^Litchfleld  V.  Daniels.  1  Colo. 
268;  Hart  v.  Greene,  16  Colo.  A.  70. 
85  P  344. 

Del. — Gallagher  v.  Diamond  State 
Steel  Co..   20  Del.  519,  67  A  533. 

Fla. — Green  v.  King,  17  Fla  462. 

Hawaii. — ^Howard  v.  Hubertson,  1 
Hawaii    74. 

111. — Hefllng  V.  Van  Zandt.  162  HI. 
162,  44  NE  424  [aff  60  111.  A. 
682];  Anheuser-Busch  Brewing  Assoc. 
V.  Hutmacher,  127  111.  652.  21  NE  626. 
4  LRA  675  [aff  29  111.  A.  816];  Ilett 
V.  Collins,  102  111.  402;  Freeport  v. 
Isbell,  93  111.  381;  Meyers  v.  Andrews. 

87  111.  438;  Grundles  v.  Bliss.  86  III. 
132;  Hahn  v.  Huber.  83  111.  243; 
Walker  v.  Douglas.  70  III.  446;  Free- 
man v.  Tlnsley.  50  111.  497;  Bajmes  v. 
Hennessy.  22  111.  628;  Ault  v.  Raw- 
son,  14  111.  484;  Peo.  v.  Sumwalt.  178 
111.  A.  367;  Black  v.  Downs.  176  111. 
A.  368;  Torpedo  Top  Co.  v.  Royal 
Ins.  Co.,  162  in.  A.  338;  Peo.  v.  Gas- 
ner.  162  111.  A.  54;  Patton,  etc,  Co.  v. 
Shreve,  134  111.  A.  271;  Slayden- 
Kirksey  Woolen  Mills  v.  Picker,  130 
III.  A.  356;  Ido  v.  Gilbert.  62  111.  A. 
624;  St.  Louis,  etc.,  R.  Co.  v.  Olive, 
40  111.  A.  82;  Johnson  v.  Glover.  19 
111.  A.  586  [rev  121  111.  283,  12  NE 
267];  Splane  v.  Bvrne,  9  111.  A.  892. 

Ind. — McKinsey  v.  McKee,  109  Ind. 
209,    9    NE    771;    Burkhart    v.    Merry. 

88  Ind.  438;  Chambers  v.  Butcher,  82 
Ind.  608;  Osborn  v.  Storms,  65  Ind. 
321;    Benson    v.    McFadden,    60    Ind. 


431;  Ward  v.  Colyhan.  30  Ind.  395: 
Mugg  v.  Graves,  22  Ind.  236;  Pence 
V.  Chrlstman,  16  Ind.  257;  Fry  v. 
Hoffman.  54  Ind.  A.  434.  102  NE 
167.  103  NE  15;  McFadden  v.  Ben- 
son. Wils.  627. 

Iowa. — Hlbbets  v.  Hibbets.  117 
Iowa  17'?,  90  NW  613;  Fiske  v.  Berry- 
hill.  10  Iowa  203;  Thurston  v.  Cave- 
nor.  8  loWa  155;  Adams  v.  Peck,  4 
Iowa  551:  Wldner  v.  Hunt.  4  Iowa 
866;  Brady  v.   Malone.   4  Iowa  146. 

Kan. — Struthers  v.  Fuller,  45  Kan. 
736,  26  P  471;  Kilmer  v.  St.  Louis, 
etc..  R.  Co.  37  Kan.  84,  14  P  465; 
Board  of  Regents  y.  Linscott,  30 
Kan.  240,  1  P  81. 

Ky.— Hlgglns  V.  Oose.  144  Ky.  128. 
137  SW  1038;  Louisville  R.  Co.  v. 
Bryant,  142  Ky.  169.  134  SW  182; 
Adams  v.  Mineral  Dev.  Co..  116  SW 
246;  Rose  v.  Hall,  39  SW  413,  1> 
KyL  163:  McClurg  v.  Ingleheart,  33 
SW  80,  17  KyL  913;  Davis  v.  Gray, 
3  Litt.  460. 

La.— Fell  V.  Mclllhenny,  123  La. 
364,  48  S  991;  Schneider  v.  /Btna  U 
Ins.  Co.,  32  La.  Ann.  1049,  36  AmR 
276;  Valden  v.  Abney,  7  La. .  Ann. 
675. 

Minn. — Mackubin  y.  Clarkson,  6 
Minn.  247;  Washington  County  y; 
McCoy,  1  Minn.  100. 

Mo. — Cline  V.  Bratnard,  28  Mo.  341; 
Gibson  V.  German-American  Town 
Mut.  Ins.  Co.,  86  Mo.  A.  41. 

Mont. — Bean  v.  Missoula  Lumber 
Co.,   40  Mont.   31,  104  P  869. 

Nebr. — Dledrlchs  v.  Diedricbs,  68 
Nebr.  634,  94  NW  536;  Miles  v.  Bal- 
lantlne,  4  Nebr.  (Unoff.)  171.  93  NW 
708. 

N.  T. — Warth  y.  Moore  Blind 
Stitcher,  etc.,  Co.,  126  App.  Div.  211. 
109  NTS  116;  Weston  v.  Proctor.  37 
Misc.  800  mem.  76  NTS  950;  Noye 
Mfg.  Co.  V.  Raymond.  8  Misc.  353.  28 
NTS  698. 

Okl. — Terrapin  v.  Barker,  26  Okl. 
93.  109  F  931;  Murphy  v.  Hood.  12 
Okl.  693.  73  P  261. 

S.  D. — Deere,  etc..  Co.  v.  Hinckley, 
20  S.  D.  859,  106  NW  138;  Chambers 
v.  Modem  Woodmen  of  America,  18 
S.  D.  173.  99  NW  1107.      . 

Tex. — Hogan  v.  Missouri,  etc.,  R. 
Co.,  88  Tex.  679,  82  SW  1036  [rev 
(Cly.  A.)  -30  SW  686];  Texas,  etc..  R. 
Co.  v.  Hall.  83  Tex.  675,  19  SW  121: 
Grounds  v.  Ingram,  75  Tex.  509,  12 
SW  1118;  Missouri  Pac.  R.  Co.  y. 
Aiken.  71  Tex.  373,  9  SW  437;  Brown 
V.  Abilene  Nat.  Bank,  70  Tex.  760,  8 
SW  599;  Ft.  Worth  City  Nat.  Bank 
V.  Stout.  61  Tex.  667:  Green  v. 
Dunman.  36  Tex.  175;  Floumoy  y. 
Marx.  33  Tex.  786;  McMahan  y. 
Busby.  29  Tex.  191;  Baldeasore 
V.  Stephanes.  27  Tex.  466^  Coody  v. 
Walker,  20  Tex.  205;  Williams  y. 
Edwards.  16  Tex.  41;  Johnson  v. 
Evans,  16  Tex.  39;  Mays  y.  Lewis,  4 
Tex.  38;  Pointer  y.  PlaSh.  2  Tex. 
Unrep.  Cas.  742;  Wauhop  y.  Sauyage, 
(Civ.  A.)  169  SW  185;  Paige  v. 
Menke,  (Ciy.  A.)  158  SW  1030: 
Thompson  v.  Hart,  (Civ.  A.)  167  SW 
184;  (jonsumftrs'  Ugnite  Co.  y.  Hub- 
ner,  (Civ.  aJ  164  SW  249;  Rudolph 
v.  Price,  .(Civ.  A'.)  146  SW  1037; 
Kansas  City,  etc.,  R.  Co.  v.  Wells. 
(Civ.  A.)  142  SW  670;  Texas  Mexi- 
can R.  Co.  v.  King,   (Civ.  A.)  132  SW 
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cose  for  that  want  of  diligence  whieh  the  law  re- 
quires,'^ and  much  particularity  is  required  in  the 
affidavit  in  these  resfiects."  It  is  not  enough  to 
allege  that  diligence  has  been  used,  but  the  facts 
constituting  such  diligence  must  be  set  out,  in 
order  that  the  court  may  judge  of  their  suffi- 
ciency ;°^  and  in  sonje  jurisdictions  it  is  necessary 
for  affiant  to  state  that  due  or  sufficient  diligence 


has  been  used.'*  Thus  the  afSdavit  should  state 
the  efforts  which  have  been  made  to  find  the  wit- 
ness," or  if  his  residence  or  stopping  place  is 
known,  the  efforts  which  have  been  made  to  secure 
his  attendance  by  subpoBna,"*  giving  the  date 
thereof,"  or  the  efforts  which  have  been  made  to 
take  his  deposition.'*     If  his  deposition   has  not 


966;  International,  etc.,  R.  Co.  v. 
Biles.  56  Tex.  Civ.  A.  19S.  120  SW 
952;  San  Antonio  Tract.  Co.  v.  Davis, 
fClv.  A.)  101  SW  654;  Pacific  Ex- 
press Co.  V.  Needham,  37  Tex.  Civ. 
A.  129.  83  SW  22;  Galveston,  etc.,  R. 
Co.  V.  Wallcer,  (Civ.  A.)  76  SW  22«; 
Texas  Midland  R.  Co.  v.  Crowder,  26 
Tex.  Civ.  A.  63S,  64  SW  90;  St.  Louis, 
etc.,  R.  Co.  V.  Preedman,  18  Tex.  Civ. 
A.  563,  46  SW  101;  International,  etc., 
R.  Co.  V.  FiBh«r,  (Civ.  A.)  28  SW 
898;  Western  Union  Tel.  Co.  v. 
Berdlne.  2  Tex.  Clv.  A.  617,  21  SW 
982;  Oulf.  etc.,  R.  Co.  v.  Flake,  1  Tex. 
A.   Clv.  Cas.   i  263. 

W.  Va. — ^Wllsoir  v.  Wheeling:,  19  W. 
Va.   323.   42  AmR  780. 

"Wis. — ^Andrew  v.  Elderkln,  24  Wis. 
531. 

Bl.  Arlc. — Dent  v.  Peoi^e's  Bank, 
99  Ark.  581,  139  SW  633. 

Colo. — RoKers'  v.  Rogers,  57  Colo. 
132.  140  P  193;  Ward  v.  Atkinson.  22 
Colo.   A.   134,    123   P    120. 

Ga. — Macon  R.  etc..  Co.  v.  Carger, 
4  Ga.  A.  477,  81  SB  882. 

111. — ^Metcalf  Co.  v.  Nystedt,  203 
111.  333.  67  NE  764  [afT  102  111.  A. 
71];  Ilett  V.  Collins,  102  111.  402. 

Iowa. — Adams  v.  Peck.  4  Iowa  661; 
Wldner  v.  Hunt,  4  Iowa  S65. 

Tex. — Belknap  v.  Qroover,  (Civ.  ▲.) 
56    SW   249. 

And  see  suvra  {90. 

sa.  Cal. — Cohn  v.  Brownstone.  98 
Cal.  362,  28  P  953;  Frank  v.  Brady,  8 
Cal.   47. 

Colo. — Litchfield  v.  Daniels,  1  Colo. 
268 

111. — Freeport  v.  Isbell,  »<  HI.  881; 
Freeman  v.  Tlnsley.  60  111.  497. 

Ind. — Pence  v.  Chrlstman,  16  Ind. 
257;  Dickey  v.  Morgan,  8  Blackf.  533. 

Iowa. — Brady  v.  Malone,  4  Iowa 
146. 

Kan. — Strutbers  y.  BVller,  46  Kan. 
735.  26  P  471;  Kilmer  ▼.  St.  IJoula, 
etc..  R.  Co.,  37  Kan.  84,  14  P  466. 

Ky. — Leamon  v.  Ix>ul8vllle,  etc,  R. 
Co..    98    SW    1016,    30    KyL.    443. 

I/O. — Valdto  V.  Abney,  7  I^a.  Ann. 
575.  • 

N.  T. — Noye  Mfg.  Co.  v.  Raymond, 
8  Misc.  353.  28  NTS  693;  Crlstman  V. 
Paul,  16  HowPr  17. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
•Woolum,  84  Tex.  570,  19  SW  782: 
Missouri  Pac.  R.  Co.  v.  Shuford,  72 
Tex.  165,  10  SW  408;  International, 
etc,  R.  Co.  V.  Ragsdale,  67  Tex. 
24,  2  SW  516;  Allyn  v.  Willis,  65 
Tex.  66;  Green  v.  Dunman,  35  Tex, 
175;  Flournoy  v.  Marx,  83  Tex.  786; 
Williams  v.  Edwards,  15  Tex.  41; 
Johoson  V.  Evans.  15  Tex.  39;  Mays 
V.  Lewis,  4  Tex.  38;  Tittle  v.  Vanleer, 
<Civ.  A.)  27  SW  786;  Western  Union 
Tel.  Co.  V.  Berdlne,  2  Tex.  Clv.  A. 
517.   21  SW  982. 

53.  Ark. — Newhouse  Mill,  etc.,  Co. 
-r.  Keller,  103  Ark.  638,  146  SW  865: 
Dent  V.  People's  Bank,  99  Ark.  681, 
139  SW  633;  Burrlss  ▼.  Wise,  2  Ark. 
33. 

Cal. — ^Watson  v.  Columbia  Basin 
Dev.  Co.,  22  Cal.  A.  566,  135  P  611. 

Colo. — Rogers  v.  Rogers.  57  Colo. 
132.  140  P  193. 

Ida. — Corey  v.  Blackwell  Lumber 
Co..   27  Ida.  460,  149  P  610. 

III.— Freeport  v.  Isbell,  93  III.  381; 
St.  Louis,  etc.,  R.  Co.  v.  Olive,  46  III. 
A.    82. 

Ind. — Chambers  v.  Butcher,  82  Ind. 
508;  Pence  v.  Chrlstman,  16  Ind. 
257;  Fry  v.  Hoffman,  54  Ind.  A.  484, 
102  KE  167.  103  NE  15. 

Iowa.— Hibbets  v.  Hlbbets,  117 
Iowa  177.  90  NW  613;  Thurston  v. 
Cavenor,  8  Iowa  166;  Brady  v.  Ma- 
kme.  4  Iowa  146. 

Kan. — Struthers  v.  Fuller,  45  Kan. 


736.  26  P  471;  Kilmer  v,  St.  Louis, 
etc.,  Co.,  37  Kan.  84.  14  P  465;  Board 
of  Regents  v.  Linscott,  30  Kan.  240, 
1  P  81. 

Ky. — Bolar  v.  Browning,  168  Ky. 
273,  181  SW  1109. 

Mich. — Bostwlck  v.  Dodge,  2  Mich. 
N.  P.  92. 

Minn. — Washington  County  v.  Mc- 
Coy,   1    Minn.    100. 

N.  Y. — Noye  Mfg.  Co.  v.  Raymond, 

8  Misc.    353.    28    NTS    693. 

Okl. — Crutchfleld  v.  Martin,  27 
Okl.  764,  117  P  194. 

Porto  Rico. — Pulg  V.  Soto,  18  Porto 
Rico  130. 

S.  D. — Deere,  etc.,  Co.  v.  Hinck- 
ley^ 20    S.    D.    359,    106    NW    138. 

Tex. — Flournoy  v.  Marx,  33  Tex. 
786;  McMahan  v.  Busby,  29  Tex.  191; 
Johnson  v.  Evans,  15  Tex.  39:  Mays 
V.  Lewis,  4  Tex.  39:  Paige  v.  Menke, 
(Clv.  A.)  158  SW  103D;  San  An- 
tonio Tract.  Co.  v.  Davis,  (Clv.  A.) 
101    SW   564;   Crawford   v.    Saunders, 

9  Tex.   Civ.   A.    226,    29    SW   102. 
Compare    Higgs    v.   -Heugh,    12    F. 

Cas.  No.  6,472,  3  Cranch  C.  C.  142 
(where  the  court  [nem.  eon.]  said 
that  the  practice  of  the  court  has 
not  been  to  require  the  particular 
circumstances  of  diligence  to  be 
stated  In  the  affidavit,  but  to  exam- 
ine the  party,  or  his  counsel,  either 
on  oath  or  otherwise  to  the  satisfac- 
tion of  the  court,  as  to  the  particular 
endeavors  to  obtain  the  testimony), 
[a]  Tor  axampto  (l)  an  affidavit 
Whicn  avers  that  the  applicant  "has 
not  been  able  to  procure  his  wit- 
nesses to  go  to  trial"  is  insufficient, 
because  failing  to  show  any  dili- 
gence to  procure  the  attendance  of 
the  witnesses  or  their  depositions. 
Deere,  etc..  Co.  v.  Hinckley,  20  S.  D. 


369.  106  NW  138.  (2)  Nor  will  the 
apqHcant  be  excused  by  simply  say- 
ing,  "It  is  impossible   for  me  to  do 

it    "       kilt       ItA       W«v*a4'       fVA       #n_*&«.Baa       ••  «  J       _l.  ._ 


it,  but  he  must  go  further  and  show 
that  he  has  made  an  honest  effort 
and  failed.  Bostwlck  v.  Dodge,  2 
Mich.    N.   P."  92,   93. 

Jb]  Tims  of  dlllgmo*. — (1)  An 
davit  in  support  of  a  motion  for 
continuance  does  not  make  a  suffi- 
cient showing  as  to  diligence.  In 
stating  that  the  movant  has  made 
diligent  efforts  to  ascertain  the 
names  of  the  witnesses,  where  it 
fails  to  show  when  the  diligence  be- 
gan, or  that  he  caused  search  to  be 
made  for  a  particular  witness.  In 
such  case  due  diligence  requires  im- 
mediate action.  Freeport  v.  I.sbell, 
93  III.  381.  (2)  In  one  case  "the  af- 
fidavit of  defendant  stated  that  he 
had  been  endeavoring  to  ascertain 
the  whereabouts  of  the  witness  for 
two  weeks  previous  to  the  date  the 
application  was  made.  No  excuse 
is  offered  why  he  did  not  attempt 
to  learn  this  previous  to  the  time  he 
says  he  did  commence  efforts  for 
this  purpose.  ...  In  these  cir- 
cumstances we  think  the  court  did 
not  abuse  its  discretion  in  refusing 
his  application  for  a  continuance." 
Rogers  v.  Rogers,  67' Colo.  132,  136, 
140  P   193. 

84.  Hogan  v.  Missouri,  etc.,  R. 
Co.,  88  Tex.  679.  32  SW  1035;  St. 
Louis,  etc.,  R.  Co.  v.  Woolum,  84 
Tex.  670,  19  SW  782;  Brown  v.  Abi- 
lene Nat.  Bank;  70  Tex.  760,  8  SW 
699;  Consumers'  Lignite  Co.  v.  Hub- 
ner,    (Tex.   Clv.   A.)    154   SW  249. 

58.  Ind.— McKlnlay  v.  Shank,  24 
Ind.  258;  Fry  v.  Hoffman.  64  Ind.  A. 
484,    102    NE    167,    103    NE   16. 

Mich. — Bostwlck  v.  Dodge,  2  Mich. 
N.   P.   92. 

Nebr. — Ingalls  v.  Nobles,  14  Nebr. 
272,    16    NW   361. 

N.     T.— Warth     v.     Moore     Blind 


Stitcher,  etc.,  Co.,  126  App.  Dlv.  211, 
109   NTS    116. 

Tex. — Texas  Midland  R.  Co.  v. 
Crowder,  26  Tex.  Clv,  A.  6«6,  64  SW 
90. 

[a]  ZqjraaclMit  ahowlny  —Where 
an  affidavit  for  a  continuance  on  the 
ground  of  the  removal  and  absence 
of  a  material  witness  alleged  that 
"affiant  has  made  diligent  Inquiry  to 
ascertain  the  Iplace  to  which  he  has 
removed,  by  asking  persons  who 
were  supposed  to  know,  and  by  writ- 
ing to  witness  at  points  where  It 
was  supposed  he  had  gone,"  it  was 
held  that  the  affidavit  was  not  suffi- 
ciently specific  in  stating  names  of 
places  and  persons,  and  that  the  mo., 
tlon  for  continuance  was  properly 
overruled.  Ingalls  v.  Nobles,  14 
Ntebr.   272,   16   NW  361. 

68.  Ark. — Newhouse  Mill,  etc., 
Co.  V.  Keller,  103  Ark.  638,  146  SW 
856. 

Ga. — ^Wardlaw  v.  McConnell,  46 
Ga.  273;  Whitehurst  v.  Brlce,  14  Ga. 
A.    209,    80    SE    670. 

Ky. — North  River  Ins.  Co.  v. 
Dyche,  163  Ky.  271,  173  SW  784. 

N.  Y.— Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co.,  126  App.  Dlv.  211, 
109   NYS  116. 

Tex. — Conner  ▼.  Sampson,  22  Tex. 
20;  Gulf,  etc.,  R.  Co.  v.  Brooks,  (Clv. 
A.)    132    SW   96. 

ia]  ■nffiolint  affidavit.— It  is  suf- 
ficient to  aver  that  witnesses  have 
been  duly  subpoenaed  to  attend  the 
term  of  court  at  which  the  trial  is 
to  be  had.  Wade  v.  Halllgan,  16  111. 
607. 

[b]  XSumfflolmt  affldavU<— An  af- 
fidavit which  states  tliat  the  party 
has  ordered  a  subpcena  to  be  served, 
without  stating  to  whom  the  order 
was  given,  is  Insufficient.  Wardlaw 
V.  McConnell,  46   Ga.   273. 

67.  Hogan  v.  Missouri,  etc.,  R. 
Co.,  88  Tex.  679,  32  SW  1036  (rev 
(Civ.  A.)  30  SW  686];  Brown  v. 
Abilene  Nat.  Bank,  70  Tex.  750,  ft 
SW  699;  Ellis  v.  Wiley,  17  Tex.  134; 
Williams  v.  E^dwards,  16  Tex.  41: 
Tittle  V.  Vanleer,  (Tex.  Clv.  AJ  27 
SW  736;  Gulf,  etc.,  R.  Co.  v.  Flake. 
1  Tex.  A.  Clv.  Cas.  {  253.  But  see 
Hooker  v.  Rogers,  6  Cow.  (N.  T.) 
677  (holding  that  a  failure  to  state 
in  the  affidavit  when  the  witnesses 
were  subpcenaed  is  not  fatal  unless 
the  omission  is  made  a  ground  of 
objection). 

[a]  Season  of  reqnlrsmsmt. — la 
an  application  for  continuance  on 
the  ground  of  absent  witnesses,  the 
date  of  the  subpoena  issued  for  htm 
should  be  shown,  so  as  to  enable  the 
appellate  court  to  determine  the  cor- 
rectness of  the  ruling,  which  de- 
pends on  whether  due  diligence  was 
shown  in  attempting  to  procure  his 
attendance.  Guff,  etc.,  Co.  v.  Flake. 
1   Tex.   A.   Clv.   Cas,    i   253. 

[b]  It  is  not  nncleat  to  show  that 
a  subpoena  was  issued  a  day  or  two 
before  the  trial,  unless  it  is  also 
shown  that  the  witness  resides  la 
the  county  or  that  the  subpoena  was 
served.     Bills  v.  Wiley,  17  Tex.  134. 

58.  Ark. — ^Newhouse  Mill,  etc, 
Co.  V.  Keller,  103  Ark.  638,  146  SW 
855. 

La. — McCarty  v.  McCarty,  19  La. 
296;  Rogers  v.  Davis,  18  La.  50; 
Thompson  v.  Mississippi  M.  &  F. 
Ins.  Co.,  2  La.  228.  22  AmD  129; 
Sllva  V.  Lafaye,  2  La.  198;  Richard- 
son V.   Debuys,    4   Mart.    N.    S.   127. 

Mich. — Bostwlck  v.  Dodge,  2  Mich. 
N.    P.    92. 

N.  Y.— Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co.,  126  App.  Dlv.  211, 
109   NYS   116. 
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been  taken  some  excuse  must  be  given." 

[$  139]  (k)  Newly  Discovered  Eridence^ 
When  a  party  desires  a  continuance  on  the  ground 
of  newly  discoyered  evidence,  he  should  state  in 
his  affidavit  such  facts  as  will  enable  the  court  to 
determine  whether  by  the  exercise  of  proper  dili- 
gence he  could  have  discovered  the  evidence  in  time 
to  have  procured  it."  It  must  also  appear  that 
there  is  a  probability  of  procuring  the  evidence 
within  a  reasonable  time.**  '  ' 

[i  140]  4.  Amendment.  As  a  general  role, 
after  the  court  has  denied  a  motion  for  a  continu- 
ance an  amendment  of  the  affidavit  on  which  the 
motion  was  founded  will  not  be  allowed."*  At  any 
rate,  the  trial  court  is  vested  with  a  large  discre- 
tion in  such  matters,**  which  is  not  subject  to  revi- 


sion.*' And  it  has  been  held  that  an  affidavit  may 
be  amended  so  as  to  explain  it,  but  that  no  new 
facts  can  be  added.** 

Oral  explanations  of  an  affidavit  should  always 
be  denied.*' 

[i  141]  6.  Supplemental  or  Additional  AiB- 
davits.**  According  to  some  decisions  supple- 
mental affidavits  will  in 'no  event  be  received  on  a. 
motion  for  continuance,*"  and  (^thers  hold  that  the 
decision  of  the  court  in  overruling  an  application 
for  leave. to  file  further  and  additional  affidavits  in 
support  of  a  motion  for  continuance  is  not  review- 
able.'" Affidavits  filed  subsequent  to  the  ruling  and 
trial  cannot  be  given  such  a  retrospective  effect  aa 
to  make  the  antecedent  ruling  on  the  motion  for 
continuance  erroneous." 


VI.    THE  HEABINa 


[i  142]  A.  In  OeneraL  Every  application  for 
a  continuance  should  be  heard  by  the  court  and 
determined  according  to  its  circumstances;'*  and 
it  is  error  to  refuse  leave  to  present  an  affidavit 
for  a  continuance  without  reference  to  whether  it 
shows  cause  for  continuance."  It  has  been  held  not 
reversible  error  for  the  court  to  consult  the  con- 
venience of  jurors  on  an  application  for  an  ad- 
journment for  illness  of  counsel,  where  the  court 
assumed  the  responsibility  of  deciding  the  motion.'* 

[$  143]  B.  Oonnter  Affidavits  and  Other  Evi- 
dence. In  a  few  jurisdictions  the  use  of  counter 
affidavits  in  opposition  to  the  original  affidavit  in- 
troduced in  support  of  the  motion  for  a  continu- 
ance is  wholly  condemned;"  but  even  in  these  juris- 
dictions, the   erroneous   reception  of  counter  affi- 


davits will  not  constitute  reversible  error  where 
it  does  not  appear  that  the  court -took  any  action 
on  them,'*  or  where,  independent  of  the  evidence 
adduced,  the  application  should  have  been  denied.'^ 
In  other  jurisdictions  there  is  ample  authority  for 
the  practice  of  receiving  counter  affidavits  to  show 
wiant'  of  diligence  in  procuring  the  testimony  of 
an  absent  witness,"  or  want  of  good  faith,"  or  im- 
probability that  the  proptosed  testimony  can  be  ob- 
tained at  all  or  at  the  time  to  which  it  is  proposed 
to  postpone  the  trial,**  or  to  contradict  an  aver- 
ment that  an  absent  witness  is  sick.*^  But  affi- 
davits are  not  usually  admitted  to  contradict  the 
statement  in  the  affidavit  as  to  what  is  expected  to 
be  proved  by  an  absent  witness,**  or  the  truth*' 
or  materiality  of  the   expected   testimony.**     The 


Tex. — Belknap  v.  Groover,  (Civ. 
A.)   S6  SW  249. 

[a]  WIiMi  a  oosualBBlon  to  taka 
tastlmoiiy  haa  not  tttn  ratnnad 
the  affidavit  of  the  fact  must  show 
the  exercise  of  due  diligence,  to 
have  the  same  executed  and  re- 
turned. McCartjr  v.  McCarty,  19  La. 
296;  Rogers  v.  Davis,  18  La.  EO; 
Thompson  v.  Mississippi  M.  &  F. 
Ins.  Co.,  2  La.  228.  22  AmD  129; 
Sllva  V.  Lafaye,  2  La.  198:  Richard- 
son V.  Debuys,  4  Mart.  N.  S.  (La.) 
127. 

69.  Metcalf  Co.  v'  Nystedt.  203 
III.  333.  67  NE  7«4  faff  102  III.  A. 
711;  Farrell  v.  Illinois  Tunnel  Co., 
177  111.  A.  426;  Harris  v.  Powell,  56 
Ho.  A.  24;  Deere,  etc.,  Co.  v.  Hinck- 
ley,   20    S.    D.    869,    106    NW    138. 

60.  Aa  STonna  for  oonttnoaBO* 
see  supra  i  110. 

61.  Freeman  v.  Tlnaley.  SO  III. 
497:  Murphy  v.  Hood,  12  Okl.  693,  73 
P  261;  Green  v.  Dunman,  36  Tex. 
176;  Wheeler  v.  Styles,  28  Tex.  240; 
Baldessore  v.  Stephanes,  27  Tex. 
466:  Rosset  v.  Greer,  3  W.  Va.  1. 

63.  Murphy  v.  Hood,  12  Okl.  693, 
73   P  261. 

63.  McBaIn  v.  Enloe,  13  111.  76; 
Pence  v.  Chrlstman.  16  Ind.  267; 
Goldstein  v.  Morgan,  122  Iowa  27, 
96  NW  897;  Singleton  v.  Carr,  1 
Bibb  (Ky.)  664:  Smalley  v.  Ander- 
son, 4  T.  B.  Moh.  (Ky.)  367.  See 
also  Northwestern,  etc.,  Aid  Assoc. 
V.  Prlmm,  124  111.  100,  16  NE  98; 
Stockley  v.  Goodwin,  78  111.  127  (the 
court  in  both  cases  said  that  the 
amendment  of  an  affidavit  for  a  con- 
tinuance had  never  been  permitted 
by  any  court  of  which  It  had  knowl- 
edge). 

M.  Goldstein  r.  Morgan,  122 
Iowa  27,  96  NW  897;  Widner  v. 
Hunt,   4  Iowa  366. 

[a]  The  praotlo*  of  siiasiiar  »f- 
Adnvlta  for  oontliiaaBO*  to  1>* 
y^t^^'^fl  or  a  new  affidavit  to  be 
tiled,  when  the  first  has  not  made 
out  the  case  desired  to  be  shown  by 
the  party,  is  one  which  may  be  pro- 


ductive of  much  evil,  and  which  the 
court  should  permit  with  great  cau- 
tion. It  is  within  the  discretion  of 
the  trial  court  to  refuse  leave  to 
amend  an  affidavit  for  continHiance 
adjudged  insufficient,  or  leave  to 
file   a   new   affidavit,   unless   for   the 

gurpose  of  presenting  facts  wMch 
ave  transpired  or  come  to  the 
knowledge  of  the  party  since  the 
filing  of  the  first,  widner  v.  Hunt, 
4  Iowa_366. 

V.    Dunman,     35    Tex. 


v.     Sevier,     1     Overt. 


65.  Green 
176. 

66.  Lucas 
(Tenn.)   106. 

07.  Smith  v.  Barker,  22  F.  Cas. 
No.  13.012,  Brunn.  Coll.  C:as.  62,  3 
Day   (Conn.)   312;   Singleton  v.   Carr, 

1  Bibb    (Ky.)    664. 

68.  Bnooaaslva  appUoatloas  see 
infra   i|    167-162. 

66.  Norwood  v.  Button,  18  F.  Cas. 
No.  10,366,  1  Cranch  C.  C.  327;  Union 
Bank  v.  Riggs,  24  F.  Caa.  No.  14,861, 

2  Cranch  C.  C.   204. 

TO.  McBaln  v.  Enloe,  18  111.  76; 
Steward   v.    Miller,   17    111.   A.    660. 

71.  McBride  v.  Stradley,  103  Ind. 
466,    2    NB    368. 

72.  Roberts  v.  Moore,  27  Ga.  411; 
Yellow  Pine  Paper  Mill  Co.  v.  Lyons, 
(Tex.  Civ.  A.)   159  SW  909. 

[a]  Poaslbla  ndat^ce  of  facts,. — 
where  a  party  makes  out  a  good 
prima  facie  case  for  a  continuance 
on  account  of  the  absence  of  a  ma- 
terial witness,  the  court  Is  not  justi- 
fied in  refusing  the  continuance  be- 
cause it  may  imagine  the  possible 
existence  of  facts  which  Ir  shown 
would  have  been  sufficient  In  avoid- 
ance of  the  case  made  by  the  party 
moving.  Beatty-  v.  Sylvester,  3  Nev. 
228. 

xilsoratloii  of  oouzt  see  supra  (  4. 

OmmtbI  coaaldsratloas  •tfsonaf 
naat  or  rsfnsal  see  supra  i  6. 

73.  Landt  v.  McCullough,  206  111. 
214,   69  NE  107    [rev  103   111.  A.   668]. 

74.  MoCready  v.  Llndenbom.  37 
App.  Dlv.  425,  56  NTS  54  [afT  166  N. 
T.   630  mem,  69   NB  1126   mem]. 


78.  Chicago  Public  Stock  Exch. 
V.  MoClaughry,  148  111.  372.  86  NE 
88;  Qulncv  Whig  Co.  v.  TlUson.  67 
111.  851:  Wick  V.  Weber.  64  111.  167; 
Waarich  v.  Winter,  33  111.  A.  86;  Es- 
linger  v.  East,  100  Ind.  434;  8hat- 
tuck  v.  Myers,  13  Ind.  46,  74  AmD 
238;  Llnville  v.  Qoldlng,  11  Ind.  374; 
Maher  v.  Pulley,  8  La.  89;  Barton 
V.  McKay,  36  Nebr.   632,  54  NW  968. 

76.  Wick  V.  Weber,   64   111.   187. 

77.  Qulncy  Whig  Co.  v.  Tillson, 
87  111.  361;  Waarich  v."  Winter.  33 
111.  A.  36. 

78.  Scott  V.  Cleveland,  110  Ark. 
9,  160  SW  868;  George  v.  Swafford, 
76  Iowa  491,  39  NW  804;  Bryce  v. 
Jones,    38   Tex.    206. 

79.  Ark. — Scott  v.  Cleveland,  110 
Ark.   9,   160  SW  868. 

Ida. — Cox  V.  Northwestern  Stage 
Co.,  1  Ida.  376. 

Kan. — Cushenberry  v.  McMurray, 
27  Kan.   328. 

N.  Y.— Weed  v.  Lee,  60  Barb.  864; 
Ogden  V.   Payne,   6   Cow.   15. 

N.  D. — Webb  v.  Wegley,  19  N.  D. 
606,    126   NW    662. 

Okl. — Randolph  v.  Hudson,  12  Okl. 
616,  74   P  946. 

Tex. — Bryce  v.  Jones,  38  Tex.  206. 

80.  Anonymous,  ^1  F.  Cas.  No. 
434,  Brunn.  Coll.  Cas.  74,  3  Day 
(Conn.)  808;  Scott  v.  Cleveland,  110 
Ark.   9,   160  SW  868. 

81.  Kneebone  v.  Kneebone,  83  Cal. 
646,  23  P  1031;  Cushenberry  v.  Mo- 
Murray,  27  Kan.  328;  Randolph  v. 
Hudson,  12  Okl.  516,  74  P  946; 
Schamper  v.  Ullrich,  131  Wis.  624, 
111  NW  691.  And  see  Ford  v. 
House-Hasson  Hardware  Co.,  169  Ky. 
669,  167  SW  879  (where  the  court 
assumed  that  a  counter  affidavit  was 
admissible). 

8a.  See  McClurg  v.  Ingleheart,  33 
SW  80,  17  KyL  918   (dictum). 

83.  Scott  V.  Cleveland,  110  Ark. 
9,  160  SW  868;  Hambleton  v.  South- 
west Texas  Baptist  Hospital,  (Tex. 
Civ.    A.)    172    SW    674. 

84.  Anonymous.  1  F.  Caa  No.  434, 
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filing  of  a  cross  afSdavit  alleging  that  the  absent 
witness  is  the  husband  of  one  of  the  parties,  and 
that  he  cannot  be  examined  as  a  witness  against 
her,  will  not  authorize  the  denial  of  a  continuance 
where  it  does  not  appear  on  what  subject  the 
witness  would  testify,  and  therefore  the  statutory 
exceptions  are  not  negatived.*" 

Ouier  evidence.  Since  the  decision  of  the  ques- 
tion of  continuance  is  much  within  the  discretion 
of  the  trial  court,  such  court  in  passing  on  .the 
motion  is  not  always  confined  entirely  to  the  state- 
ments made  in  the  affidavit;"  it  may,  when  occa- 
sion requires,  insist  on  other  evidence  in  addition 
to  the  affidavit,*'  or  inquire  into  the  pleadings  on 
file  to  see  if  a  postponement  is  really  in  the  in- 


terest of  justice.**  For  the  purpose  of  determining 
the  materiality  of  the  absent  evidence,  the  court 
may  consider  depositions  on  file,**  or  it  may  con- 
sider the  evidence  expected  to .  be  given  by  the 
absent  witness  in  connection  with  the  pleadings.*" 
It  may  also  take  into  consideration  facts  which  are 
within  its  judicial  knowledge  concerning  the  con- 
dition of  the  country  and  the  means, of  communica- 
tion, in  determining  whether  due  diligenoe  has  been 
used  in  procuring  absent  testimcmy." 

Oonflictmg  evidence.  Where  the  evidence  intro- 
duced on  a  motion  for  a  continuance  is  conflicting, 
a  denial  of  the  motion  is  not  an  abuse  of  'dis- 
cretion.** 


Vn.    THE  OBDEB 


[i  144]  A.  Entry.  To  make  it  apparent  that 
a  cause  has  been  continued  or  postponed,  the  order 
should  be  entered  on  the  record,*'  and  there  may  be 
cases  in  which  a  party  has  the  right  to  have  a 
formal  order  entered  on  the  decision  of  his  motion 
from  which  he  may  appeal  and  apply  for  a  stay 
pending  the  appeal  if  necessaiy.**  There  is,  how- 
ever, no  absolute  necessity  that  an  order  of  con- 
tinuance be  entered  in  the  cause,**  especially  where 
the  case  is  undisposed  of  at  the  end  of  the  term,** 
as  in  that  event  it  stands  continued  as  of  course;*^ 


and  it  has  been  held  that .  a  continuance  relating 
back  may  be  entered  in  a  cause  at  any  time  to 
effect  the  purpose  of  justice.*"  Where  a  motion 
for  a  continuance  has  been  denied  by  the  court,  it 
is  not  only  unnecessary,  but  also  improper,  to  stnke 
the  motion  from  the  files.** 

[$  145]  B.  Operation  and  Effect — 1.  In  0«n- 
eral.  The  order  of  continuance  is  in  effect  a  post- 
ponement of  the  cause  until  the  next  term,^  unless 
there  is  some  special  matter  in  the  order  that  gives 


Brunn.  Coll.  Cas.  74,  3  Day  (Conn.) 
lOS. 

as.  Snyder  v.  Berrien  CIr.  Judge, 
17<    Mich.    648,    14a    NW   767. 

86.  Black  v.  Appolonlo,  1  Mont. 
S42:  Heyward  v.  Mlddleton,  65  S.  C. 
493.   43   SB  *66. 

ST.  Kan. — Cuahenberry  v.  Mo- 
Murray.   27  Kan.  328. 

Md. — Dean   v.    Turner,    31    Md.    62. 

N.  T. — Tribune  Aseoc  v.  Smith, 
40  N.  T.  Super.  261  [app  dism  68 
N.  T.  621  mem]. 

a.  C. — Heyward  v.  Mlddleton.  (6 
S.  C  498,  43  SB  »6«. 

Va. — Hsrman  v.  Howe,  27  Qratt. 
(68  Va.)  676;  Harris  v.  Harris,  2 
Leigh    (29   Va.)    684. 

W.  Va.— Riddle  v.  McGlnnls,  22 
Vr.   Va.    263. 

[a]  i»»^^w<aiitPffn     vnder     nathi 

(1)  A  party  seeking  a  continuance 
on  the  ground  of  a  material  witness 
should  state  In  his  affldavlt,  fully 
and  frankly,  If  he  knows  them,  all 
the  material  facts  which  the  witness 
will  prove — as  well  those  which  are 
unfavorable  as  those  which  are  In 
his  favor;  and  if  the  court  suspects 
that  this  has  not  been  done,  the 
party  should  be  examined  under 
oath  touching  the  matter.  Dean  v. 
Turner,  81  Md.  62.  (2)  So  the  court 
may  examine  a  party  as  to  what  he 
expects  to  prove  by  the  absent  wit- 
ness. Harman  v.  Howe,  27  QraJtt. 
(68  Va.)  676;  Harris  v.  Harris.  2 
Leigh  (29  Va.)  684;  Riddle  v.  Mc- 
Glnnls, 22  TV.  Va.  253. 

[b]  Admissions  and  imswom  atat*- 
taxm   of    connaal.— (1)    On    motion 

for  a  continuance,  the  Judge  may 
consider  affidavits  of  counsel  and 
their  admissions  and  unsworn  state- 
ments in  open  court.  Heyward  v. 
Mlddleton.    66    S.    C.    493,    43   SK   966. 

(2)  Oral  statements  of  counsel  in 
opposition  to  a  motion  for  continu- 
ance If  not  objected  to  by  the  ap- 
plicant for  not  being  in  the  form 
of  an  affldavlt,  should  be  considered 
as  evidence  in  determining  the  ques- 
tion of  continuance.  Tribune  Assoc. 
V.  Smith.  40  N.  T.  Super.  261  [app 
dism  CS  N.  T.  621  mem]. 

18.     Douglass  v.  Nell.  87  Tex.  628. 

«.  Walt  V.  Walsh,  10  Heisk. 
(Tenn.)_814. 

•O.  Farmers'  Oil,  etc^  Co.  v. 
Southern  Refining  Co.,  10  On.  A.  416, 
73  SK  860. 

n.  Sisk  V.  American  C!ent.  T. 
Ins.  Co..  96  Mo.  A.  695,  69  SW  687; 
Black    V.    Appolonlo,    1    Mont.    342; 


Park  V.  Larkln,  1  Overt.  (Tenn.)  17. 
But  see  Corsicana  v.  Kerr,  76  Tex. 
207.  128  SW  982  (holding  that, 
where  to  a  bill  of  exceptions  to  the 
refusal  of  a  continuance  on  account 
of  the  absence  of  a  witness,  the 
Judge  lappended  a  statement  that 
witness  was  a  merchant  In  business 
within  six  blocks  of  the  courthouse, 
and  that  his  presence  could  have 
been  had,  if  desired  by  the  party, 
that  it  appeared  on  the  trial  that  he 
could  not  have  had  any  knowledge 
of  the  subject  matter  at  the  time 
the  cause  of  action  arose,  and  that 
the  motion  for  a  new  trial  sets 
forth  no  facts  that  could  have  been 
proved  by  the  witness,  this  did  not 
show  any  reason  to  deprive  the 
party  of  the  privilege  of  having  him 
into  court,  or  that  his  attendance 
could  have  been  procured  at  the 
trial,  and  'the  refusal  of  the  con- 
tinuance was  erroneous). 

93.  Berryman  v.  Bryant,  (Oa.)90 
SE  281;  Groover  v.  Heyward-wil- 
liams  C30..  14  Ga.  A.  207.  80  SB  686; 
Groover  v.  De  t<oach,  14  deu  A.  207, 
80  SE  636. 

93.  Vandyke  v.  Daley,  3  111.  664. 

[a]  Ths  fact  tliat  aa  aaOavlt  for 
ft  ooBttaaaaes  Mpeaxs  of  raoord  to 
have  be^a  filed  does  not,  in  the  ab- 
sence of  an  entry  to  that  effect,  show 
that  the  cause  has  been  once  con- 
tinued on  affidavit.  Prewitt  v. 
Everett,  10  Tex.  283. 

9^  Hatter  of  Rubenstein,  129  App. 
Div.   826.  113  NTS  664. 

95.  Jeans  v.  Du  Pont,  2  Del.  313; 
Horn  v,  Bxcelslor  Springs  Co.,  62  Me. 
A  648:  Mayor  v.  Yocum.  16  Mo.  A. 
679;  Johnston  v.  Ditty,  7  Terg. 
(Tenn.)   86. 

[al  Holdlaf  ft  oansa  nadsr  ftdvlaa- 
ment  beyond  the  term  is  a  continu- 
ance without  a  formal  order  to  that 
effect.  Mayor  v.  Yocum,  16  Mo.  A 
679. 

[b]  The  entry  that  raferaaa  aia 
annunonad  for  a  particular  day  is  a 
sufllclent  entry  of  the  adjournment  of 
the  cause  to  that  day,  it  appearing 
that  defendant  had  notice.  Jeans  v. 
Du  Pont.  2  Del.  313. 

98.  Ala. — Greer  v.  McGehee,  3 
Port.   398. 

Colo. — Klngsley  v.  Clark,  57  (3olo. 
362,   141  P   464. 

111. — Donaldson  v.  Copeland,  201 
111.  540,  66  NB  844  [aff  101  III.  A. 
262];  Updike  v.  Armstrong,  4  111.  664. 

Ind.— Trew  v.  Chiskill.  10  Ind.  866. 


Mid). — The  Milwaukee  v.  Hale,  1 
Doagi7806. 

Mo. — ^Watson  v.  Walsh.  10  Mo.  464; 
Horn  V.  Bxcelsior  Springs  Co.,  52  Ho. 
A.  648. 

Or.— Feagins  T.  Wallowa  Ckninty, 
62  Or.  86,  123  P  902. 

Tenn. — Johnston  v.  Ditty,  7  Terg. 
86. 

W.  Va. — ^Taylor  v.  Taylor,  86  SB 
652. 

97.    Sea  supra  i  18. 

•8.  Sheppard  v.  Wilson,  6  How. 
ru.  S.)  260.  12  L.  ed.  430;  Kurd  T. 
Williams,  12  F.  Caa,  No.  6,918,  4 
McLean  239. 

[a]  SKtacad  aiuM  pro  tane.'  'Where 
a  motion  made,  but  not  decided,  was 
not  continued  to  the  next  term,  a 
continuance  should  be  entered  nuno 
pro  tunc  but  the  opponent  will  not 
be  required  to  take  it  up  at  that 
term.  Hurd  v.  Williams,  12  F.  C!aa. 
No.  6,918.  4  McLean  239. 

99.  Ryerson  v.  Crawford  Loco- 
motive, etc.,  Co.,  187  111.  A.  640. 

1.  Ala. — Innerarlty  v.  Frowtier,  2 
Ala.  160. 

Iowa. — Green  v.  Ronen,  62  Iowa  89, 
17   NW  180. 

Kan. — ^Butler  t.  McMlUen,  18  Kan. 
386;   Sawyer  v.   Bryson,  10  Kan.  199. 

Tex. — (luerrft  v.  Guerra,  (Cav.  A.) 
158   SW   191. 

Va. — Pollard  v.  American  Stone  Co.. 
Ill  Va.  147,  160,  68  SB  266  [olt  Cyc]. 

W.  Va. — James  v.  Gott,  66  W.  Va. 
223.    226,    47    SB    649    [cit   Cycl. 

Wis. — Messenger  v.  Broom,  1  PInn. 
630. 

[a]  Pro  fomift  milag'— A  ruling 
continuing  a  cause  to  another  term 
for  a  final  .submission  is  only  pro 
forma,  and  does  not  conclude  any 
motion  In  the  cause.  Green  v. 
Ronen,   62  Iowa  89,   17  NW  180. 

[b]  To  Bart  teim  Ipslsaimla  YVMm. 
— ^If  it  be  continued  by  consent  to 
the  next  term,  the  case  Is  passed  to 
th^  next  regular  term,  and  Judgment 
rendered  after  trial  at  an  adjourned 
term  will  be  reversed  on  error. 
Sawyer  v.  Bryson,  10  Kan.   199. 

[d]  Order  of  court  nhftngtug  tUns 
of  aazt  term.— Where  an  order  con- 
tinuing a  case  to  the  next  term  was 
made  after  an  order  was  passed  by 
the  commissioners'  court  changing 
the  time  of  the  next  term  from  Au- 
gust to  the  Intervening  June,  the 
continuance  was  to  the  June  term, 
although  tiie  parties  were  not  ap- 
prised of  the  ehaage  in  the  date  of 
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it  a  particular  significance.^  A  continuance  may  be 
general,  or  it  may  be  special,  and  accompanied 
with  an  order  for  further  proceedings,  as,  for  in- 
stance, the  production  of  more  evidence,  or  the  tes- 
timonv  of  some  particular'  person  not  then  at 
hand/  In  the  latter  case,  it  seems  that  at  the 
succeeding  term,  the  court  being  of  the  same 
judges,  the  trial  may  proceed  from  where  it  left 
off  when  the  continuance  was  ordered;*  but  where 
the  continuance  is  general,  without  findings  of  fact 
placed  on  record,  it  is  tantamont  to  a  refusal  to 
proceed  further  with  the  hearing,  and  leaves  the 
case  as  if  no  hearing  on  the  merits  had  been  had, 
and  any  decree  rendered  at  a  subsequent  term  must 
be  as  the  result  of  a  trial  de  novo.°  A  continuance 
of  the  cause  precludes  any  further  order  therein 
until  the  order  for  continutyice  has  expired,*  or  has 
been  properly  set  aside.'  However,  it  has  been 
stated  that,  although  a  continuance  has  been 
granted,  yet  for  the  consideration  of,  and  action 
on,  collateral  matters,  the  parties  are  presumed  to 
continue  in  court." 


[$  146]  2.  Oontinnance  as  to  One  of  Several 
Defendant!.*  Where  several  defendants  are  sued 
on  a  joint  liability,  a  continuance  as  to  one  is  either 
a  nullity ,^°  or  else  operates  as  a  continuance  of  the 
entire  case." 

[$  147]  0.  Setting  Aside  Order.  A  continu- 
ance may  be .  subsequently  set  aside  if  the  court  is 
satisfied  that  no  injustice  will  result  to  cither  of 
the  parties."  An  order  of  continuance,  however, 
having  been  once  granted,  the  court  is  not  war- 
ranted in  setting  the  same  aside  without  strong 
reasons;^*  but  sufficient  reason  exists  where  the 
continuance  was  entered,  by  mistake^or  as  a  result 
of  a  misunderstanding  by  the  court.*'  It  is  enoT 
for  the  court,  at  the  instance  of  one  party,  to  set 
aside  the  order  panting  the  continuance,  withont 
notice  to  the  opposite  party."  A  party  may  in 
eSect,  however,  cancel  an  order  of  continuance  by 
appearing  and  proceeding  to  trial  during  the 
term,"  or  may  acquiesce  in  its  vacation  by  demur- 
ring and  pleading  the  general  issue  after  the  order 
has  been  set  aside.'' 


vm.  ooNDinoNs  imposed  ov  geanting  oontinuahoe 


{$  148]  '  A.  In  GeneraL  In  cases  where  a  party 
is  entitled  to  a  continuance,  as  a  matter  of  abso- 
lute right,  it  is  improper  to  impose  terms  on  him;" 
and  it  is  sometimes  provided  that,  where  a  case  is 
adjourned   on  the   court's  own   motion,  no   terms 


shall  be  imposed.'"  But  independently  of  statutory 
authority,  a  court  having  a  discretionary  }>ower  to 
grant  or  refuse  a  continuance  on  the  request  of  s 
party  has  power  to  impose  terms  as  a  condition  o^ 
granting  it."    Thus  it  may  require  that  the  appli- 


the  term.  Guerra  v.  Ouerra,'  (Tex. 
Civ.   A.)    1E8   SW  191. 

0.  Lyons  v.  Hamilton,  69  Iowa  47, 
28   NW   429. 

8.  Dwlre  V.  Dwlre,  86  Vt.  474. 
86  A  164. 

«.  Dwlre  V.  Dwlr*.  86  Vt.  474,  86 
A   164. 

5.  Dwlre  v.  Dwlre,  86  Vt  474,  86 
A   164. 

[a]  "Tb*  oonit  may  liraak  np  a 
tilal  at  aar  tlai*  and  oontlnne  tlu 
oas*;  but  at  the  next  term  the  trial 
must  be  recommenced,  and  cannot  be 
taken  up  where  It  was  left  off."  Per 
Brewer.  J.,  In  Butler  v.  McMlIlen,  13 
Kan.  385. 

a.  Ex  p.  South,  etc.,  Alabama  R. 
Co.,   44  Ala.   654. 

ra]  Special  order  ooaatiuad. — 
Where  the  court  In  the  course  of  a 
trial  entered  an  order  on  the  docket, 
"Continued  until  attorneys  agree  as 
to  date  for  trial,"  such  order  must 
be  Interpreted  as  applying  only  dur- 
ing the  term  at  which  It  was  made, 
and  is  superseded  by  a  subsequent 
order  at  the  same  term  definitely 
continuing  the  case  to  the  next  term. 
Fish  y.  Peo..  86  111.  A.  408. 

7.  See  infra  |    147. 

8.  Papin  V.  Buckingham,  33  Mo. 
454. 

9.  ■tatutonr  anthozltT  of  ooort  to 
contlniia  as  to  one  or  aereral  eo- 
partlea  see  supra  i  8. 

10.  Root  V.  Dill.  38  Ind.  169. 

11.  Medlock  v.  Wood,  4  Oa  A.  868, 
61  SE  B16. 

la.  Ala. — Saunders  v.  CofBn,  16 
Ala.  421. 

111.— Oridley  v.  Capen.  72  111.  11. 

Ind. — Earner  v.  Bayless.  134  Ind. 
600.  33  NE  907,  84  NE  602;  Amory 
V.  Rcllly,  9  Ind.  490. 

Kan.— Gulllford  v.  McQulUen.  76 
Kan.  454,  89  P  927;  Lament  v.  Wil- 
liams,  43  Kan.   658,   23  P   692. 

Mo. — Marsh  v.  Morse,  18  Mo.  477. 

Nebr. — Green  v.  Morse,  67  Nebr. 
391,  77  NW  925,  73  AmSR  618. 

[a]  By  oonsant  of  "both  parties,  a 
continuance  was  set  aside  in  Polk  v. 
Gentry,   1  Overt.    (Tenn.)    269. 

[b]  ■Icknesa  in  family. — The  set- 
ting aside  of  a  continuance  granted 
on  account  of  slcknes.s  in  the  family 
of  one  of  the  counsel  for  one  of  the 
parties  is  not  an  abuse  of  discretion, 
where    It    appears    that    ample    time 


was  given  such  party  to  prepare 
for  trial  after  the  continuance  was 
set  aside,  and  that  the  counsel  on 
whose  account  It  was  granted  ap- 
peared and  assisted  at  the  trial  of/ 
the  case.  Earner  v.  Bayless.  134 
Ind.  600,  33  NE  907,  34  NE  502. 

13.  Marsh  v.  Morse,  18  Mo.  477. 

14.  Nesblt  V.  Pope,  2  Dall.  (Pa.) 
143,  1  Li.  ed.  324:  Ralston  v.  Lothain, 
18  Ind.  303. 

15.  Hunt  v.  Listenberger,  14  Ind. 
A.    320.   42   NE  240,   964. 

[a]  Aa  to  consent  of  conaaeL — 
Where  a  oontinuance  is  granted  at 
the  Instance  of  one  party,  on  an  un- 
derstanding by  the  court,  from  the 
statement  of  the  counsel  of  such 
party,  that  the  counsel  of  the  op- 
posite party  consented  thereto,  It  Is 
not  error  to  set  aside  tbe  continu- 
ance on  the  motion  of  such  opposite 
party,  on  denial  by  his  counsel  that 
he  consented  thereto,  etc.;  and  this, 
although  the  latter  counsel  was 
present  when  the  court  was  Induced 
to  grant  such  a  oontinuance.  In  the 
absence  of  any  showing  that  he 
heard  the  statement  and  made  no 
objection  to  it.  Hunt  v.  Llstcnberger, 
14  Ind.  A.  320,   42  NE  240,  964. 

16.  Ark. — Simmons  v.  Klrhy.  83 
Ark.  631.  108  SW  1163-  Hayes  v. 
Klrby,  83  Ark.  367.  103  SW  1152. 

111.— Mattoon  v.  HInkley.  33  111. 
208;  McKee  v.  Ludwlg.  30  111.  28; 
Newell  V.  Clodfelter.  3  111.  A.  259. 

Kan. — Gray  v.  TJlrich,  8  Kan.  112. 

Ky. — Tunstall  v.  Barbour,  Hard. 
660. 

La. — Ogden  v.  Wilson,  18  La.  Ann. 
596;  Mooney  v.  Hooper,  3  La.  444. 

Mo. — Papin  V.  Buckingham,  33  Mo. 
454;  Jones  v.  St.  Joseph,  etc..  R.  Co., 
183  Mo.  A.   224.   170  SW   427. 

fal  Servlnr  copy  of  order. — An 
authentic  copy  of  the  order  vacating 
the  continuance  should  be  served  on 
the  party.  Marsh  v.  Morse,  18  Mo. 
477. 

17.  Wilson  V.  Coles,  2  Blackf. 
(Ind.)    402. 

la    Gridley  v.   Capen,   72  111.   11. 

19.  Mlrrielees  v.  Wabash  R.  Co., 
163  Mo.  470.  63  SW  718;  Beekman 
V.  Wright.  11  Johns.  (N.  T.)  442; 
Hemstract  v.  Youngs,  9  Johns.  (N. 
Y.)   364. 

30.  New  York  Municipal  Court  Act 
{   336   (L.   [1902]   p  1588  c  580).     And 


see  Fallon  v.  Ooclcchla,  52  Misc.  503. 
102    NYS   S41. 

21.  Ala. — Dudley  t.  Witter,  81  Ala. 
456;  Gowen  v.  Jones,  20  Ala.  128. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Kll- 
patrick,  67  Ark.  47,  64  SW  971. 

Cal. — Sheldon  v.  Landwehr.  159 
Cal.  778,  116  P  44;  Pomeroy  ▼.  Bell, 
118  Cal.  635.   50  P  883. 

111. — Atchison,  etc..  R.  Co.  v.  Jones. 
110  111.  A.  626. 

Ind.  T.-r-Ourand  v.  Johnson,  6  Ind. 
T.  361,  98  SW  127. 

Ky.— Hall  v.  Haz.elrtgg,  3  Ky.  Op. 
656. 

La, — Larrat  v.  earlier,  1  Mart.  444. 

Miss. — Hamilton  v.  C!ooper,  1  Miss. 
542,  12  AmD  588. 

Mo. — State  v.  Thurmim.  232  Mo. 
130.  156,  182  SW  1157   [quot  Cyc]. 

Mont. — State  v.  Second  Judicial 
Ct.,  10  Mont.  466,  26  P  182. 

Nev. — Brown  v.  Warren,  17  Nev. 
417,  30  P  1078. 

N.  H. — Woodbury  v.  Swan.  59  N.  H. 
515;  Norton  v.  Haaleton,  46  N.  H. 
240.  V 

N.  Y. — Irroy  y.  Nathan,  4  E.  D. 
Smith  68:  Ames  v.  Webber,  10  Wend. 
575. 

N.  C. — ^Walker  ▼.  Greentree,  12  N. 
C.   367. 

Or. — Paclflc  Mill  Oo.  v.  Inman,  etc. 
Co.,   50  Or.    22,   90  P  1099. 

Pa. — ^Todd  v.  Thompson,  t  Dall. 
106,  1  L.  ed.  809. 

S.  C. — Stanley  ▼.  HIers,  t  S.  C.  I.. 
24. 

Tenn. — ^McFarlane  v.  Moore,  1 
Overt.  82,  3  AmD  752. 

Vt. — Collins  v.  Richardson,  «6  VL 
89    28  A  877. 

Eng. — Campbell  v.  Reed,  4  Jur.  N. 
S.   1111. 

[a]  Snsptoions  olronmataaoesr— 
When  circumstances  exist  which  give 
rise  to  a  suspicion  that  a  partv  in- 
sists on  the  presence  of  his  witness 
at  the  trial  for  the  sole  purpose  of 
delay,  the  court  may  Impose  terms 
on  him.  Larrat  v.  Carller,  1  Meirt. 
(La.)   144. 

[b]  Where  a  party  has  aot  ta- 
oarred  expeaae  m  pvepaiatloa  for 
trial,  the  court,  in  granting  a  con- 
tinuance on  the  motion  of  the  adverse 
party,  can  determine  in  Its  discre- 
tion whether  terms  shall  be  Imposed. 
Paclflc  Mill  Co.  v.  Inman,  etc,  Ck>., 
50  Or.   22.   90  P   1099. 


For  later  oases,  devalopmanta  and  ohaaffea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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cant  give  seeority  for  carrying:  out  the  judgment  i 
or  decree  rendered;"  that  the  adverse  party  be  al- 
lowed to  take  depositions  of  a  witness  for  which 
the  eourt  is  withont  authority  to  issue  a  oommis- 
sion,*'  that  the  death  of  the  applicant  (whose 
health  is  in  a  precarious  condition)  before  the  term 
to  which  the  cause  is  continued  shall  not  abate 
the  suit;^  that  the  applicant  give  bail  in  the 
action;*'  that  the  applicant  confess  judgment  for  a 
sum  admitted  to  be  due;**  that  the  op{M>site  party 
be  allowed  to  take  depositions  without  making  a 
preliminary  affidavit;"  that  a  deposition  may  be 
read,  although  informally  taken;''  or  that  a  rule  be 
granted  to  try  the  cause  at  the  next  term  or  the 
applicant  suffer  a  non  prosequitur."  The  statutes 
of  some. states  provide,  at  least  as  to  some  courts, 
that  such  terms  may  be  imposed  as  may  be  just"* 
or  reasonable  ;**  and  the  fact  that  a  6tatnte  con- 
fers a  discretionary  power  to  require  the  payment 
of  eosts  does  not  preclude  the  imposition  of  other 
terms.**  In  some  jurisdictions  it  is  provided  by 
eourt  rule  that  an  order  of  continuance  on  certain 
specified  grounds  shall  be  on  terms  ;**  and  where  the 
eireumstances  of  the  particular  case  bring  it  within 
the  principle,  although  not  within  the  letter  of  such 
rules,**  the  court  has  authority  to  make  a  special 


aa.  Dudley  v.  Witter.  61  Ala.  456; 
Campbell  v.  Read,  4   Jur.  N.  S.  1111. 

23.  McFarlane  v.  Moore,  1  Overt. 
(Tenn.)    S2.  S  AmD  752. 

O^  Ames  v.  Webber,  10  Wend. 
(N.  Y.)  675. 

a&.  Stanley  v.  Mlera,  3  8.  C.  U 
24. 

30.  Gowen  v.  Jonea,  20  Ala.  128. 

a?.   Humes  v.  O'Bryan,  74  Ala.  64. 

S&  Hatnllton  v.  Cooper,  1  Miss. 
B42.  12  AmD  688. 

39.  Todd  V.  Thompson,  2  Dall. 
<Pa.)  105,  1  L.  ed.  309.  But  see 
SchloBser  v.  Lesher,  1  Dall.  (Pa.) 
251.  1  L.  ed.  123  (holding;  that  such 
rule  will  not  preclude  plaintiff  from 
showing  reasonable  cause  for  delay 
in  obtaining  the  presence  of  a  ma- 
terial  witness  at    the   next   term), 

aa  Martin  v.  Hubbard,  32  Okl.  2. 
121  P  620;  McMahan  v.  Norick.  IS 
Okl.  125.  e»  P  1047. 

81.  Hlrschlx)m  v.  Prledberg,  147 
App.  Dlv.  116,  131  NTS  751;  Poland 
V.  Mlnshall.  96  NTS  200  (both  cases 
dealing  with  the  Municipal  Court 
Act);  Oolllns  v.  Richardson,  6.6  Vt 
89.   28  A  877. 

aa.  Brown  V.  Warren,  17  Nev.  417, 
30   P  1078. 

33.    71  N.  H.  680. 

3*.  Moses  V.  Craig,  77  N.  H.  586, 
95    A  148. 

"Though  the  defendant  did  not  for- 
mally move  for  a  continuance,  his 
conduct  making  the  continuance  nee- 
cessary  was  an  insistent  demand  for 
such  continuance,  and  the  order  im- 
posing terms  was  within  the  prin- 
ciple of  the  rules  of  court  provid- 
ing that  continuances  required  by  the 
necessities  of  a  party 'should  be  made 
upon  terms.  Rules  80,  82, — 71  N.  H. 
680."  Moses  v.  Craig,  77  N.  H.  686, 
587.   95  A  148. 

3S.  Moses  V.  Craig,  77  N.  H.  686, 
»5   A  148. 

[a]  "tUaeonttntit  such  as  the  de- 
fendant's has  not  hitherto  been  of 
such  frequent  occurrence  as  to  re- 
quire a  general  rule  providing  that 
when  a  continuance  la  rendered  nec- 
essary by  the  misconduct  of  a  party 
the  continuance  shall  be  ordered  on 
terms  sufficient  to  Indemnify  the  In- 
nocent party.  But  the  court  has  au- 
thority, when  Justice  requires,  to 
make  a  special  rule  for  a  particular 
eaae."  Moses  v.  Craig,  77  N.  H.  586, 
587,   95  A   148. 

38.  Hockett  v.  Turner,  19  Kan.  527; 
Atchison,  etc.,  R.  Co.  v.  Huitt,  1  Kan. 
A.   788.   41   P   1051;   Swing  v.  Byers, 
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2  Yeates  (Pa.)  128;  BalUet  v.  Al- 
lentown  School  Dlst.,  1  LegChron 
(Pa)  148,  5  LegQaz  130;  McAfee  v. 
McClure.  11  WltlyNC  (Pa.)  173; 
Knabb  v.  Kaufman.  1  Woodw.  (Pa.) 
319;  Ijoveman  v.  Taylor,  85  Tenn. 
1,  2  SW  29.  Compare  Quirk  v. 
Costello,  1  Pa.  Co.  264,  266  (where 
the  court  said:  "In  many  counties  of 
the  state,  the  payment  of  costs  by 
the  party  obtaining  a  continuance 
follows  as  a  matter  of  course"). 

[a]  Oa  ooatlnnaaos  gtaatad  vlala- 
tlir  at  his  request  and  for  hi*  oeae- 
flt,  it  is  an  abuse  of  discretion  to 
tax  the  costs  of  the  continuance 
against  his  adversary.  Atchison,  etc., 
R.  Co.  v.  Hultt,  1  Kan.  A.  788,  41  P 
1051. 

37.  Wlnthrop  v.  Carlton,  8  Mass. 
466. 

38.  Prlntup  v.  Mitchell,  19  Ga 
586. 

38,  U.  S.— Pattoh  V.  Blackwell.  18 
F.  Cas.  No.  10,831,  Brunn.  Coll.  CJas. 
125,  2  Overt.  (Tenn.)  114:  Nones  v. 
Edsall.  18  F.  Cas.  No.  10,290,  1  Wall. 
Jr.  189. 

Ala. — Alexander  v.  Moore,  111  Ala. 
410,  20  S  339;  Maund  v.  LK>eb,  87 
Ala.  874,  6  S  376;  Rhea  v.  Tucker, 
56  Ala  450;  Lewis  v.  Wood,  42  Ala 
S02;  Waller  v.  SultzlMcher,  38  Ala 
318;  Montgomery,  etc.,  Plank-Road 
Co.  V.  Persse,  25  Ala.  636;  Weir  v. 
Clark,  4  Ala  A.  302.  68  S  793. 

Cal. — Bltsroth  v.  Ryan,  91  Cal.  684, 
27  P  932. 

Fla. — ^Williams  ■  v.  Dickenson,  28 
Fla  90,  9  S  847. 

Ga. — Simon  v.  Myers,  68  Ga.  74. 

Hawaii. — Judd  v.  L«dd,  1  Hawaii 
14. 

111.— Shipley  V.  Spencer,  40  111.  106; 
Collins  v.  Tuttle,  24  III.  623. 

Ind. — Mitchell  y.  Stephens.  23  Ind. 
466;  State  v.  Dugan.  1  Ind.  476. 

Iowa. — ^Robinson  v.  Chicago,  etc., 
R.  Co.,  73  Iowa  506,  36  NW  61)2. 

Ky. — Morrison  v.  Beckham,  96  Ky. 
72.  27  SW  868.  16  KyL,  294. 

Md. — Middleton  v.  Edelen,  1  Harr. 
&  J.  461. 

Minn. — Fay  v.  Davidson,  13  Minn. 
298. 

Mo. — State  V.  Thurman,  232  Mo. 
180.  132  SW  1167. 

Mont. — State  v.  Second  Judici<a 
Dlst.  Ct.,  10  Mont.  456,  26  P  182. 

Nebr. — Coombs  v.  Brenklander,  29 
Nebr.  586.  46  NW  929;  Smith  v.  Sil- 
vis.  8  Nebr.  164. 

Nev. — Luke  v.  Coffee,  31  Nev.  166, 
101  P  666;  Brown  v.  Warren,  17  Nev. 


rule,  relative  to  terms,  foi*  the  particular  case.** 

[$  149]  B.  Payment  of  Oosts.  While,  in  some 
jurisdictions,  it  has  been  held  thsi;  costs  of  a  con- 
tinuance are  properly  taxed  against  the  party 
whose  act  made  the  continuance  necessary,**  and 
in  one  jurisdiction  that,  where  a  party  moving  has 
good  grounds  for  continuance,  his  adversary  cannot 
tax  costs  during  the  continuance,*'  and  under  a 
statute  providing  that  continuances  for  providential 
cause  shall  not  be  charged  to  either  party,  that, 
where  a  continuance  is  granted  because  of  the  ill- 
ness of  counsel  no  costs  should  be  imposed,**  yet 
the  payment  of  costs  by  the  applicant  is  the  most 
usual  condition  imposed  on  granting  an  application 
for  continuance;**  and  in  some  jurisdictions,  stat- 
utes authorize  the  eourt,  in  its  discretion,  to  im- 
pose costs  as  a  condition  of  granting  a  continu- 
ance,** Such  statutes  apply  to  a  continuance  from 
one  term  to  another  as  well  as  to  a  continuance  to 
a  later  day  in  the  same  term.**  In  jurisdictions 
where  such  statutes  exist,  the  court  may,  however, 
in  its  discretion  grant  the  continuance  withont 
costs.**  And  where  plaintiff  brings  two  separate 
actions  concerning  the  same  matter,  one  as  admin- 
istrator and  the  other  individually,  he  should  not 
be  required  to  pay  costs  as  a  condition  of  being 

417,   30  P  1078. 

N.  Y. — Oim  V.  Drain,  64  Apn.  Dlv. 
581,  72  NYS  298;  Lawson  v.  Hill,  66 
Hun  288,  20  NYS  904;  Kennedy  v. 
Wood.  54  Hun  14.  7  NYS  90.  17 
NYClvProc  375;  Bulkeldy*  v.  Keteltas, 
4  N.  Y.  Super.  735;  Reed  v.  Fenn. 
120  NYS  972-  Poland  v.  Mlnshall,  96 
NYS  200;  Gamble  v.  Taylor,  43 
HowPr  375;  Noxon  v.  Bentley.  6 
HowPr  418;  Morell  v.  Gould.  5  Hill 
653;  Bagley  v.  Ostrom.  5  Hill  616; 
Booth  v.  Whitby,  6  Hill  446;  Van 
Rensselaer  v.  Fay.  18  Wend.  B09; 
Hall  v.  Dwlrtell.  10  Wend.  628;  Kirby 
v.  Slsson,  1  Wend.  83;  Jackson  v. 
Pell,  19  Johns.  270;  Jackson  v.  Lar- 
roway,  2  Johns.  Can.  114. 

N.  C. — McCurry.  v.  MoCurry.  82 
N.  C.  296;  Park  v.  Cochran,  2.  N.  a 
178;  Tyce  v.  Ledford.  2  N.  C.  25. 

Okl. — Martin  v.  Hubbard,  32  Okl. 
2,  121  P  620. 

S.  C. — ^Pulliam  V.  Bartee,  6  S.  C.  L. 
146. 

Wash. — Warehime  v.  Schweitser.  61 
Wash.  299,  98  P  747;  Tacoma  Nat. 
Bank  v.  Peet,  9  Wash.  222,  37  P  426, 

Wis. — Hawkins  v.  Northwestern 
Union  R.  Co.,  34  Wis.  302;  Knox  v. 
Arnold,  1  Wia  70. 

N.  S. — The  Acadia  Loan  Corp.  v. 
Wentworth,  87  N.  S.  316. 

40,  Ark. — Boone  v.  Skinner,  '  86 
Ark.  200.  107  SW  673. 

Cal. — Kltiroth  v.  Ryan,  91  Cal.  684, 
27  P  932. 

Fla — Williamson  v.  Dickenson,  28 
Fla  90,  9  S   847. 

111.— Collins  v.  Tuttle.  24  111.  623. 

Ind.  T. — Ourand  v.  Johnson,  6  Ind. 
T.  361,  98  SW  127. 

Mont. — State  v.  Second  Judicial 
Dlst.  Ct.,  10  Mont  466,  26  P  182. 

Nebr. — Smith  v.  SUvis,  8  Nebr.  164. 

N.  Y. — Hlrschborn  v.  Friedberg, 
147  App.  Dlv.  116,  131  NYS  751;  Law- 
son  T,  Hill,  66  Hun  228,  20  NYS  904; 
Kennedvv.  Wood,  64  Hun  14,  7  NYS 
90.  17  NYClvProc  375. 

N.  C. — Slocumb  V.  Philadelphia 
Constr.  Co.,  142  N.  C.  349,  66  SB 
196. 

S.  D. — Schlachter  v.  St.  Bernard's 
Roman  Catholic  Church,  20  8.  D.  186, 
105  NW  279. 

Wash. — Tacoma  Nat.  Bank  v.  Peet, 
9  Wash.   222.  37  P  426. 

Ont. — Adshead  v.  Upton,  22  U.  C. 
Q.  B.  429. 

41.  Lawson  V.  Hl»,  66  Hun  288. 
20  NYS  904.  1 

40.  Coombs  v.  Brenklander,  I H 
Nebr.  586.  46  NW  929.  /^ 
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allowed  to  oontinae  the  one  ease  on  the  ground 
that  it  would  be  determined  by  the  other  case.*' 
In  some  jurisdictions  it  ia  held  that  the  word 
"costs"  has  a  legal  signification,  and  it  includes 
only  those  expenditures  which  are  by  statute  tax- 
able, and  to  be  included  in  the  judgment.^  In 
others  the  court  ia  not  limited  to  requiring  a  pay- 
ment of  the  taxable  costs  as  the  condition  of  post- 
poning the  trial,  but  is  at  liberty  to  exercise  a 
reasonable  discretion  for  the  purpose  of  compoi- 
sating  the  opposite  party  for  the  expenses  incurred 
in  preparing  for  the  trial/"  Also  the  word 
"costs,"  in  an  order  imposing  costs,  as  a  condition 
of  a  continuance,  has  been  construed  to  mean  only 
costs  of  the  term  and  not  costs  of  the  action.*"  A 
defendant  who  puts  o£E  a  cause  on  afSdavit  is  not 
held  to  pay  the  costs  of  striking  a  jury  that  has 
been  summoned  on  a  rule  of  plaintiff;*'  and  where 
a  cause  is  continued  at  an  adjourned  special  term 
at  the  cost  of  the  party  applying  therefor,  this 
embraces  the  costs  of  such  adjourned  term  only, 
and  not  of  the  previous  regular  term."  While  the 
court  has  no  power  to  make  a  direct  order  for  the 
payment  of  costs,  but  can  only  impose  their  pay- 
ment as  a  condition  of  granting  the  application,*' 
it  may  make  the  condition  one  that  the  accrued 
costs  shall  be  taxed  and  a  judgment  entered  there- 
for against  the  party  applying  for  the  contina- 
ance.""  Nor  can  payment  of  costs  be  exacted  be- 
fore they  are  due. 

Under  the  Waahington  statute  empowering  the 
court  to  enforce,  as  a  condition  for  granting  a  con- 
tinuance, the  payment  of  -a  sum  not  exceeding  ten 
dollars  to  the  adverse  party,  beside  witness  fees, 
when  the  court  requires  the  payment  of  a  jium  over 
ten  dollars  as  such  condition  no  presumption  ob- 
tains that  the  excess  was  made  up  of  witness  fees, 
where  there  is  an  entire  absence  of  any  showin?  in 
the  record  as  to  what  the  costs  were,^'  nor  is  the 

Kennady  v. 


'    48.   Wilcox  T.  Wllmtncrton  City  B. 
Co..  17  Del.  245,  40  A  ISl. 

44.  Moore  v.  Chlcaeo,  etc.  R.  Co., 
151  Iowa  SB3,  ISl  NW  30;  Kpller  v. 
HarrlRon,  161  Iowa  320.  128  NW  861, 
181  NW  68.  AnnCaal913A  800;  Mur- 
ray V.  Kmmons,  26  N.  H.  523;  Law- 
son  T.  Hill,  66   Hun  288,  20  NTS  904. 

[al  TlM  impoiltloa  of  a  noai 
muB  M  ooBta  is  Improper,  under  a 
statute  providing  that  the  court  may, 
as  a  condition  of  an  adjournment, 
compel  the  applicant  to  pay  the  ad- 
verse party  "a  sum  not  exceeding; 
810  .  .  .  besides  the  fee?  of  his 
witnesses,  and  other  taxable  dis- 
bursements, already  made  and  in- 
curred, which  are  rendered  inef- 
fectual by  the  adlournment."  Ken- 
ney  v.   WAod.   64   Hun  14.   7  NTS  90. 

rbl  Wltnwis'Vees— -(1)  U-der  an 
order  for  continuance  on  condition  of 
payment  to  plaintiff  of  all  legal  costs 
that  he  has  incurrfid  for  the  term, 
the  costs  to  which  he  is  entitled  are 
of  the  date  of  defendant's  accepting 
notice  of  taxation,  and  he  is  not  en- 
titled to  tax  the  fees  of  witnesses 
thereafter  detained.  Barney  v.  Love, 
101  Mich.  643,  60  NW  68.  (2)  Where 
an  application  Is  granted  on  condition 
that  plaintlfC  indemnify  defendant  for 
his  costs  of  the  term  tne  order,  under 
the  New  Tork  statutes,  includes  wit- 
ness' fees  paid,  which  are  i^endered 
ineffectual  by  the  postponement,  and 
also  fees  paid  witnesses  who  did  not 
attend  rfourt,  where  the  latter  cannot 
be  recovered  back.  Inderlled  v. 
Whaley.  4  Sllv.  Sup.  29,  7  NTS  74. 

45.  Boone  V.  Skinner.  86  Ark.  200. 
107  SW  673;  Pomeroy  v.  Bell,  118 
Cal.  636.  60  P  (83;  Culver>iouse  v. 
Crosan,  94  Cal.  644,  29  P  1100. 

46.  Kirkman  v.  Dixon,  66  N.  C. 
179. 


47. 

159. 

4a     DuUe  V.   De'mler.   28  Mo.   68S 

49.  Bagley  v.  Ostrom,  6  Hill  (N. 
T.)    616. 

60.  wnil<imn  v.  Dickenson,  28 
Fla.    90.   9   S   (!47. 

ai.  MrMuUen  v.  Orr,  t  PhHa. 
(P^.)  -842 

59.  Tacoma  Nat.  Bank  v.  Peet,  9 
Wash.  222.  37  P  426. 

B3.  Casady  v.  Anderson,  90  Wash. 
298,    166    P   1067. 

54.  Phoenix  Assur.  Co.  v.  Co- 
lumbia, etc.,  R.  Co.,  92  Wash.  419. 
169  P  369;  Casady  v.  Anderson,  90 
Wnsh.    296.    155    P   1067. 

65.  Caxady  v.  Anderson,  90  Wash. 
296.    166   P   1067. 

56.  Boscobel  v.  Bugbee,  41  Wis. 
59. 

[a]  A  mlt  to  racover  •  penalty 
for  violation  of  a  city  ordinance, 
being  quasi  criminal  in  its  nature, 
it  is  error  for  the  trial  court  to  re- 
quire payment  of  costs  as  the  terms 
of  granting  a  continuance  in  such 
suit  Boscobe)  V.  Bugbee,  41  Wis. 
69. 

57.  Waller  v.  Joy,  18  M.  &  W. 
60.  168  Reprint  1098;  Ward  v. 
Ducker.  6  M.  &  Q.  377,  44  ECL  203, 
134    Reprint  610. 

58.  Lydall  v.  Martinson,  6  Ch. 
D.    780. 

68.  Ala. — ^McLaughlin  v.  Beyers, 
176  Ala.  644,  67  8  716;  Humes  v. 
O'Bryan,  74  Ala.  64;  Rhea  v. 
Tucker,  66  Ala.  450;  Dunlap  v.  Hor- 
ton,  49  Ala.  412;  Dudley  v.  Witter, 
46  Ala.  664;  t«wis  v.  Wood,  42  Ala. 
602;  Waller  v.  Sultsbacher,  38  Ala. 
318. 

Cal. — Bashore  v.  Tulare  County 
Super.  Ct..   152  Cal.   1.   91   P  801. 

Colo. — Ford   -v.   Simmons,    62   Colo. 


court  able  to  say  that  the  amount  allowed  in  sveli 
a  case,  as  a  condition  of  continuance,  is  excessive.** 
While  a  suitor  cannot  be  allowed  witness  fees  in 
such  a  case,**  it  is  proper  to  allow  the  adverse 
party  his  traveling  expenses  to  and  from  the  place 
of  trial,  as  a  condition  of  continuance,  where  he 
was  not  at  fault  and  was  prepared  on  the  day 
fixed  by  the  court  to  go  to  trial." 

In  anaai  criminal  actions  the  court  should  not 
require  the  payment  of  the  costs  as  terms  for  a 
continuance." 

Under  the  Bnglish  practice  it  seems  to  be  the 
rule  that  the  applicant  should  offer  to  pay  the  costs 
of  the  adjournment,''  and  where  the  hearing  of  an 
action  is  adjourned  in  order  to  allow  parties  to  be 
added,  the  applicant  must  pay  all  the  posts  in- 
curred by  the  action,  and  not  merely  a  fixed  sum 
for  costs  of  the  day." 

[i  150]  0.  Effect  of  Oonditions  and  Compli- 
ance or  Noncompliance  Therewith,  By  accepting  a 
continuance,  the  party  accepts  the  terms  or  con- 
ditions impK>sed  by  the  court  on  granting  the  con- 
tinuance, and  cannot  afterward  complain  that  the 
court  exceeded  its  power.'"'  Thus  he  cannot  attack 
the  validity  of  the  order  requiring  him  to  pay 
costs  on  the  ground  that  his  showing  for  a  con- 
tinuance is  insufficient,**  on  that  the  continuance  is 
in  fact  unnecessary,*^  or  that  some  of  the  costs  im- 
posed as  a  condition  of  the  continuance  are-  im- 
proper." If  the  party  wishes  to  contest  the  validity 
of  an  order  imposing  terms  as  a  condition  of  grant- 
ing him  a  continuance,  he  should  refuse  to  accept 
the  continuance  and  except  to  the  ruling  of  the 
court,  and  reserve  the  question  by  bill  of  excep- 
tion'.*" In  the  absence  of  a  prompt  waiver  of  the 
eontinuance,  the  order  therefor  must  be  regarded 
as  absolute,  and  as  indicating  the  terms  on  which 
the  continuance  was  granted.**  When  a  party  obtains 
a  postponement  of  the  trial  of  a  cause,  on  pay- 
Nixon,  6  N.  J.  L.    249.  121  P  167. 

Mo.-^tato  y.    Thurman, 


v.    Thurman,    232    Mo. 

130.   1S2  SW  1167. 

Nev. — Brown  v.  Warren,  17  Nev. 
417.  30  P  1078.    ■ 

N.  H. — Moses  v.  Craig,  77  N.  H. 
686.    96   A  148. 

N.  T. — Spangehl  v.  Spangehl.  S> 
Anp.  Div.  5.  57  NTS  7;  Booth  v. 
Whithy,   6  Hill  446. 

S.  D. — Subclla  V.  Jelgerhuia,  82  S. 
D.    648,    144    NW   125. 

"If,  however,  the  defendant  ac- 
cepts the  continuance  offered  and 
^oes  on  with  the  case,  ho  will  be 
held  to  have  elected  to  nav  the 
terms  Imposed."  Moses  v.  Craig,  77 
N.   H.    686.    587.   96   A  148. 

"The  enjoyment  of  the  benellt  of 
the  order  as  made,  was  an  accept- 
ance of  the  condition  with  which  the 
court  saw  fit  to  burden  it.  The  two 
should  have  been  accepted  or  re- 
jected as  an  entirety,  and  this 
course  does  not  seem  to  have  been 
followed."  Humes  v.  O'Bryan,  74 
Ala.  64,  78. 

[a]  Bnl*  aypltod^-Thus  a  party 
applving  for  a  continuance  by  ac- 
cepting the  same  accepts  conditions 
imposed  by  the  order  that  payment 
within  a  certain  time  shall  be  a  con- 
dition precedent  to  his  further  de- 
fense of  the  suit.  Rhea  v.  Tucker, 
66  Ala.   460. 

60.  Robinson  v.  Chicago,  etc.,  R. 
Co..  78   Iowa  606.   86  NW  602. 

61.  Robinson  v.  Chicago,  etc.,  R. 
Co..    73    Iowa  506,   86   NW   602. 

ea.  Abbott  v.  Johnson,  47  Wis. 
239,    2   NW   382. 

68.  McLaughlin  v.  Beyers,  176 
Ala.  644,  57  S  716;  Lewis  v.  Wood, 
42  Ala.    602.  J 
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ment  of  costs,  his  adversaiy  may  insist  on  having 
the  trial  proceed,  on  omission  to  pay;**  or  he  may 
waive  that  right,  and  either  eompel  payment  by 
precept  in  the  nature  of  a  fieri  facias,  or  by  an 
attachment,*'  or  include  them  in  his  general  bill  in 
ease  he  ultimately  succeeds  in  the  action.""  How- 
ever, where  a  court  has  imposed  the  payment  of 
attorney  and  witness  fees  as  a  condition  for  post- 
ponement of  trial,  but  has  not  required  immediate 
payment,  the  party  on  whom  the  condition  was  im- 
posed has  a  right  to  appear  and  take  part  in  the 
trial,  notwithstanding  his  failure  to  make  pay- 
ment;** and  there  is  authority  for  the  proposition 
that  it  was  within  the  discretion  of  the  court  to 
hold  the  party  to  the  terms  on  which  the  con- 
tinuance was  secured.^  In  case  an  action  is  con- 
tinued on  terms,  and  the  order  is  in  the  alternative 
to  pay  the  eosts  or  the  sum  fixed  or  be  nonsuited  or 
defaulted,  as  the  case  may  be,  the  party  has  his 
election  to  pay  the  terms  imposed  or  submit  to  the 


nonsuit  or  (lefanlt;"  and  where  the  continnanoe 
was  granted  plaintiff  and  he  fails  to  pay,  a  dis- 
missal is  proper."  Likewise,  on  acceptance  by  de- 
fendant of  a  continuance  granted  him,  a  condition 
in  the  order  that  if  payment  is  not  made  within 
a  certain  time  his  answer  shall  be  stricken  from 
the  file  and  judgment  be  given  his  adversary  is 
binding;"  but  where  the  order  imposes  payment 
of  eosts  within  a  specified  time,  without  providing 
that  the  cause  shall  be  strieken  from  the  docket  on 
noncompliance  with  the  order,  failure  to  pay  the 
costs  within  the  time  limited  will  not  authorize 
the  court  to  strike  the  cause  from  the  docket.''*  A 
condition  that  the  costs  be  paid  "by  the  next 
term"  may  be  complied  with  by  a  payment  made 
after  the  commencement  of  that  term;"  and  where 
a  person  has  paid  costs  as  a  condition  of  obtaining 
a  continuance  such  costs  cannot  be  again  taxed 
against  him  on  a  final  judgment  if  his  adversary 
is  suceessful.'* 


rC.    ADMISSIONS    TO    PSBVEKT    OONTmiTAirOi: 


a  ISL]  A.  In  OensnL  Where  the  adverse 
party  will  admit  the  evidence  or  facts  for  the  pro- 
duction of  which  the  continuance  is  asked,  a  post- 


ponement of  the  cause  will  ordinarily  be  denied  by 
the  court,"  at  least  where  there  is  no  showing  that 
the  personal  attendance  of  such  witness  is  essential 


6S.  Barney  v.  Love,  101  Mich. 
S43.  «0  NW  S8;  Bulkelay  v.  Ketel- 
tas.  4  N.  Y.  Super,  73fi;  Gamble  v. 
Taylor,  4S  HowPr  (N.  Y.)  J75; 
Jackson  t.  Pall,  19  lohns.  (N.  Y.) 
270;  Jackson  v.  Larroway,  t  Johns. 
Gas.    (N.   Y.)    114. 

•6.  Gamble  v.  Taylor,  4>  HowPr 
(N.  Y.)   »7B. 

0t.  Singleton  v.  Carr,  1  Bibb 
<Ky.)  564;  Barney  v.  Liove,  101 
Mich.   643,   60   NW  68. 

ta]  Ik  ir«w  Tork  formerly  an  at- 
tachment would  be  granted  to  en- 
force payment.  Gamble  v.  Taylor,  43 
HowPr  376;  Bulkeley  v.  Keteltas,  4 
K.  Y.  Super.  736;  Jackson  v.  Pell,  19 
Johns.  270. 

68.  Bulkeley  y.  Keteltas.  4  N.  Y. 
Super.  736;  Gamble  v.  Taylor,  43 
HowPr  (N.  Y.)  376;  Bagley  v. 
Ostram.  6  Hill  (N.  Y.)  .  616;  Mix 
V.  Brisban.  2  Wend.  (N.  Y.)  236; 
Kirby  v.  Sisson,  1  Wend.  (N.  Y.)  83; 
Jackson  v.  Pell,  13  Johns.  (N.  Y.) 
270. 

aBk  Fallon  y.  CTocicchla,  63  Misc. 
603.  108  NYS  641;  Schlachter  t.  St. 
Bernard's  Roman  Catholic  Church, 
20  S.  D.  186,  106  NW  270 ;  Tacoma 
Nat.  Bank  v.  Peet,  >  Wash.  222,  37 
P  426. 

TD.  Weir  y,  Clark,  4  Ala.  A.  302,  68 
S   793 

Tl.  '  Murray  t.  iimmonB,  26  N.  H. 
623.  ^ 

7S.  Boone  v.  Skinner,  86  Ark. 
200.  107  SW  673;  State  v.  Thurman, 
232  Mo.   130,  182   SW  1167. 

7X  Waller  v.  Sultsliacher,  38 
Ala.  318;  Brown  v.  Warren,  17  Nev. 
417,  30  P  1078;  Booth  v.  Whitby,  6 
Hill  (N.  Y.)  446.  Compare  Dunlap 
T.  Horton,  49  Ala.  412  (holding  that 
when  a  continuance  is  granted  on 
the  application  of  defendant,  on  con- 
dition that  if  the  costs  are  not  paid 
within  a  certain  time  Judgment  shall 
go  against  him,  bis  acceptance  of  the 
terms  makes  a  valid  agreement  of 
record,  but  that  the  court  Is  not 
bound  to  enforce  it  and  cannot  im- 
pose such  terms  at  the  trial  wltholit 
defendant's  consent). 

74.     Kx  p.  Abrams,    48   Ala.   151. 

75.'  Weir  V.  Clark,  4  Ala.  A.  302, 
68   S  798. 

78.  Penn  Yan  v.  Tuell,  9  HowPr 
.  (N.  Y.)    400. 

77.  U.  3. — ^Kerr-Murray  Mfg.  Co. 
V.  Hess.    98   Fed.   56.   38  CCA  647. 

Ala. — ^Pool  V.  Devers.   30  Ala.   672. 

Ark. — Fidellty-Pheniz  F.  Ins.  Co. 
T.  Friedman,  117  Ark.  71,  174  SW 
215;  Clark  Lumber  Co.  v.  North- 
cutt.  95  Ark.  291,  129  SW  88;  Hib- 
bard  ▼.   KIrby,   88  Ark.  102. 

CaL — BogCB  v.  Merced  Min.  Co.,  14 


Cal    279 

Del. — blckson  v.  Lewis,  2  Del. 
289 

Fla. — Green    y.    King,    17    Fla.    462. 

Ga. — Kitchens  v.  Hutchlns,  44  Ga. 
620;  Klugman  t.  Gammell,  43  Ga. 
681;  Cheney  v.  Smith,  42  Ga.  60; 
Baldwin  V.  Walden,   80  Ga.   889. 

Hawaii. — Howard  v.  Hubertson,  1 
Hawaii   74. 

III. — American  Car,  etc.,  Co.  v. 
Hill,  226  UL  227,  80  NB  784  [aff 
128  III.  A.  176];  Montgomery 
County  V.  Robinson,  86  111.  174; 
Graff  V.  Brown,  86  III.  89;  Utley  v. 
Burns,  70  111.  1C2:  Pulton  County  v. 
Mississippi,  etc.,  R.  Co.,  21  111.  338; 
Vickers  v.  H'll,  2  III.  307;  Hagmann 
V.  Schoelkqpf,  167  111.  A.  813;  Chi- 
cago Sign  Printing  Co.  v.  Wolf,  136 
III.  A.  366  [rev  on  otjier  grounds 
233  111.  501.  84  NK  614,  13  AnnCas 
369];  Judson  V.  Schlee.  120  111.  A. 
367;  Aurora  v.  Scott.  82  111.  A..  616 
rafr  186  111.  639.  67  NB  4401:  Beal  v. 
Pratt,  67  111.  A.  483;  Keith  v. 
Knoche,  43  111.  A.  161:  Chicago,  etc.. 
R.  Co.  V.  Qoyette.  S3  III.  A.  674  [all 
133   111.    21,    24    NB   649]. 

Ind. — Pate  t.  Tatt.  72  Ind.  460; 
Whitehall  v.  Lane,  61  Ind.  93;  Daw- 
son V.  Hemphill,  60  Ind.  422;  Nave 
V.  Horton,  9  Ind.  663. 

Ind.  T. — Blocker  v.  McLendon,  6 
Ind.   T.   481.   98   SW   166. 

Iowa. — Wasson  v.  American  Pa- 
triots. 148  Iowa  143.  126  NW  778: 
Zelenka  v.  Port  Huron  Mach.  Co., 
144  Iowa  692.  123  NW  33'!;  McBrlde 
v.  McBrlde,  142  Iowa  169,  120  NW 
709;  Goldstein  v.  Morgan,  122  Iowa 
27,  96  NW  897:  Reed  v.  Lane,  98 
Iowa  454,  66  NW  380:  State  v.  Oed- 
dls.  42  Iowa  264;  Strong  v.  Hart,  7 
Iowa   484. 

Kan. — Sanford  v.  Gates.  38  Kan. 
406,  16  P  807:  Rice  V.  Hodge,  26 
Kan.    164. 

Ky. — Kentucky  Tract.,  etc.,  Co.  v. 
Walts,  167  Ky.  236.  180  SW  366; 
Chesapeake,  etc.,  R.  Co.  v.  Wedding- 
ton,  166  Ky.  883,  161  SW  208:  Cov- 
ington v.  O'Meara,  133  Ky.  762,  119 
SW  187;  Leonora  Nat.  Bank  v.  Rag- 
land,  128  Ky.  648,  108  SW  854.  32 
KyL  1403:  Manders  v.  Eastern 
State  Hospital,  84  SW  761,  27  KyL 
264;  Covington  v.  Bostwick,  82  SW 
669,  26  KyL  780-  Hutton  v.  Au- 
gusU  First  Nat  Bank,  46  SW  668, 
20  KyL  226:  Maysvllle.  etc.  R.  Co. 
v.  Herrick,  13  Bush  122;  Hughes  v. 
Waring,  Lltt.  Sel.  Cas.  402;  Louis- 
ville, etc..  R.  Co.  V.  Hoskins.  15  KyL 
238:  Burks  v.  Strader,  13  Ky.  Op.  101; 
Rudd  v.  Welslnger,  6  Ky.  Op.  6(7. 

La. — Cole  v.  La  Chambre,  31  La. 
Ann.   41;    Pruyn   v.   Olbbens,   24   La. 


Ann.  231;  Powell  v.  Hopson,  14  La. 
Ann.  666;  Faulk  v.  Hough,  14  La. 
Ann.    669. 

Md. — Bryan  v.   Coursey,  8  Md.  •!. 

Mich. — Meyer  v.  Knott,  137  Mich. 
714,    100    NW    907. 

Minn.— McAllister  t.  St.  Paul  City 
R.  Co..  106  Minn.  1,  116  NW  91T; 
Conrad  v.  Dobmeler,  64  Minn.  284, 
67    NW  6. 

Miss. — Brent  v.  Heard,  40  Miss. 
370. 

Mo.— Padgitt  V.  Moll,  169  Mo.  148, 
60  SW  121,  81  AmSR  347,  62  LRA 
864;  Wilson  v.  Purl,  133  Mo.  367.  34 
SW  884;  EUsner  v.  Supreme  Lodge 
K.  &  L.  oT  H.,  98  Mo.  640,  11  SW 
991;  Murphy  v.  Murohy,  31  Mo.  332: 
Stephens  v.  Eldorado  Springs,  18S 
Mo.  A.  464,  171  SW  667;  Norman  v. 
O.  U.  C.  T.  A.,  163  Mo.  A.  176,  146 
SW  863;  Riverside  Lumber  Co.  v. 
Schmidt,  130  Mo.  A.  227.  109  SW 
71;  Ely,  etc..  Dry  Goods  Co.  v.  Mc- 
Laughlin, 78  Mo.  A.  678;  Woolwine 
v.  Blck,  39  Mo.  A.  495;  R.chey  v, 
Branson,    83   Mo.  A.    418. 

Nebr. — Smith  v.  Chadron  First  Nat, 
Bank,  46  Nebr.  444,   63   NW  796. 

Nev. — O'Neil  v.  New  York,  etc. 
Mm.  Co..  3  Nev.   141. 

Okl. — N.  S.  Sherman  Mach.,  etc.. 
Works  v.  R.  D.  Cole  Mfg.  Co.,  161 
P  1181;  Chandler  v.  Colcord,  1  OM. 
260,    32   P   330. 

Or. — Lew  v.  Lucas,  37  Or.  208,  81 
P  344. 

S.  C. — Dial  v.  Valley  Mut.  Life 
Assoc,  29  S.  C.  660,  8  SE  27;  Far- 
rand  V.  Bouchell.  16  S.  C.   L.  83. 

S.  D. — White  Sewing  Mach.  Co.  v. 
Simpson,    10    S.    D.    448,    74    NW    197. 

Tenn. — Hammonds  v.  Kemer,  3 
Hayw.   146. 

Tex. — Page  v.  Amlm,  29  Tex.  63; 
FIsk  T.  Miller,  13  Tex.  224;  Con- 
sumers' Lignite  Co.  V.  Hubner,  (Cfv. 
A.)  164  SW  249;  Cumby  Mercantile, 
etc.,  Co.  V.  Long,  (C'v.  A.)  133 
SW  1072;  Lorlng  v.  Jackson,  43  Tex. 
Clv.  A.  306,  96  SW  19;  Mumh  V. 
McCuUough,  40  Tex.  Clv.  A.  403,  90 
SW  89;  St.  Louis,  etc.,  R.  Co.  ▼. 
Campbell,  32  Tex.  Civ.  A.  613,  76  SW 
564;'  Zapeda  v.  Rahm,  19  Tex.  Civ. 
A.  648,  48  SW  212;  Maughmer  v. 
Behring,  19  Tex.  Clv.  A.  299,  46  SW 
917. 

Wash. — Traynor  v.  White,  44 
Wash.  660.  87  F  823;  Benson  v.  Ham- 
ilton,   34   Wash.    201.    76    P   805. 

[al  ZTidano*  given  at  foimsz 
tiul. — It  Is  not  error  to  refuse  a 
continuance  for  defendant's  enforced 
absence  from  a  second  trial  of  the 
cause,  where  defendant's  attorneys 
have  tried  the  cause  before,  and 
plaiDtUTs  attorneys  agree  to  let  da- 
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U>  the  due  trial  of  the  cause  ;^*  and  where  injustice 
is  likely  to  result  from  delay,  the  court  may  re- 
quire a  party  to  disclose  what  he  expects  to  prove, 
in  order  that  the  other  party  may  admit  it  if  he  so 
desires/*  Provisions  for  making  admissions  to 
prevent  the  continuance  of  a  cause  are  usually 
made  by  statute^  or  rule  of  court.'^  Some  of  these 
statutes  are  mandatory  in  their  terms  and  prohibit 
a  continuance  where  the  facts  are  admitted,'' while 


others  make  it  discretionary  with  the  court  whether 
or  not  a  continuance  shall  be  refused." 

[i  152]  B.  Sufficiency.  The  character  of  ad- 
missions necessary  to  be  made  in  order  to  prevent 
a  continuance  varies  in  the  different  jurisdictions^ 
because  of  the  difference  in  the  wording  of  the 
statutes  regulating  the  subject."^  )n  some  juris- 
dictions an  admission  that  the  witness,  If  present, 
would   testify   as   alleged   is   sufficient,"   while    in 


fendant's  evidence  given  at  the  for- 
mer trial  be  read  and  considered  as 
actually  given.  Conrad  v.  Dobmeier, 
S4  Minn.   284.    67   NW   6. 

[b]  .  KattarB  preparad  1»r  wltaaaa 
xtmA  to  Jvxy  wlinoat  ottjaotioiu — 
It  is  not  an  abuse  of  discretion  to 
refuse  a  continuance  asked  for  on 
the  ground  of  the  illness  or  absence 
of  an  architect  desired  as  a  witness 
where  estimates  and  speciflcations 
.prepared  by  him  are  read  to  the  Jury 
as  nla  depositioiL  without  objection. 
Fidellty-Phenlx  F.  Ins.  Co.  v.  Fried- 
man. 117  Ark.  71.  174  SW  216. 

[c]  maaaa  of  matarUl  wltaaaa. — 
(1)  The  affidavit  of  defendant  that 
he  la  sick  and  unable  to  attend 
court  as  a  witness  on  the  day  of 
trial  Is  not  good  cause  for  a  con- 
tinuance of  the  case,  if  it  is  ad- 
mitted by  the  opposite  party  that  he 
would  as  a  witness,  if  present,  swear 
to  what  he  had  set  forth  in  his  affi- 
davit. Pruyn  v.  Glbbens,  24  La.  Ann. 
tSl.  (2)  And  this  rule  holds  good, 
although  the  applicant  alleges  In  hia 
affidavit  that,  being  the  witness,  it 
was  necessary  for  him  to  be  pres- 
ent for  the  purpose  of  conferring 
with  his  counsel  and  assisting  In 
the'  trial  of  the  cause.  Pate  v.  Talte, 
72  Ind.  480. 

KarmXsaa  airor  In  rafnaing'  oon- 
tliuianca  where  facts  azsactad  to  ha 
proved  by  absent  wltaeaa  ara  aA- 
mlttaU  by  oppoalta  party  see  Appeal 
and^Brror   f  2923. 

n.  Judson  V.  Schlee.  120  III.  A. 
867;  Hopkinson  v.  Jones,  28  111.  A. 
409;  Lowe  v.  Taylor,  172  Ky.  276, 
189  SW  204;  Kentucky  Cent.  R.  Co. 
v.  McMurtry,  3  KyL  626,  11  Ky.  Op. 
(09:  Missouri,  etc..  R.  Co.  v.  Cor- 
nelius,   (Tex.   Civ.   A.)    188   SW   t4. 

[a]  btlswta  knowledge  of  wlt- 
naaa>— It  is  error  to  refuse  defend- 
iint'  a  continuance  on  the  ground  of 
the  absence  of  a  material  witness, 
although  plaintiff  admits  that  the 
witness  would  testify  to  all  the  factjg 
set  forth  in  the  affidavit  for  contin- 
uance, where  the  affidavit  shows 
that  the  witness  had  an  intimate 
knowledge  of  the  transactions  be- 
tween the  parties  giving  rise  to  the 
action,  and  carried  on  all  corre- 
apond^nce  between  them,  and  that 
her  presence  is  imporlant  for  a  just 
knd  fair  trial  of  the  case.  Hopkin- 
son V.  Jones,  28  111.  A.  409. 

[b]  Vaoaarttjr  of  oral  ayamlna^ 
tlon<— Where  consent  Is  given  by  the 
adverse  party  to  the  reading  of  an 
affidavit  as  the  evidence  of  an  absent 
witness,  the  trial  shotilcl  not  be  post- 
poned to  procure  the  attendance  of 
such  witness  unless  the  party  and 
his  attorney  state  that  the  testimony 
of  the  witness  is  Important,  and  that 
the  proper  effect  of  his  testimony 
caiinot  in  a  reasonable  degree  be 
obtained  without  an  oral  examina- 
tion in  court.  Kentucky  Cent.  R.  Co. 
v.  McMurtry,  3  KyL  626,  11  Ky.  Op. 
509. 

79.  Dickson  v.  Lewis,  2  Det  289: 
McGrath  v.  Tallent.  7  Utah  266,  26 
P  674. 

80.  Ark. — ^Ezelle  v.  Barner,  -171 
SW  911;  Hlbbard  v.  Klrby,  38  Ark. 
102.. 

Colo. — ^Zobel  V.  Fannie  RawUngs 
Mtn.  Co.,  49  Colo.  134,  111  P  843; 
Hartford  F.  Ins.  Co.  v.  Hammond, 
41  Colo.  323,  92  P  686;  Florence  Oil. 
etc..  Co.  V.  Oil  Well  Supply  Co.,  38 
Colo.  124,  87  P  1077;  Alden  v.  Car- 
penter, 7  Colo.  87,  1  P  904;  Glenn  v. 
Brush,  3  Colo.  26;  Cody  v.  Butter- 
fleld.   1   Colo.    877;    Baldwin   Coal   Co. 


V.  Davis,   16  Colo.  A.   371,   62  P  1041. 

Ga.— Kitchens  v.  Hutchins,  44  Oa. 
620;  Klugman  v.  Gammell,  43  Ga. 
681;  Cheney  v.  Smith,  42  Ga.  60. 

111.— Chicago  City  R.  Co.  v.  Duffln, 

126  111.  100,  18  NB  279;  Slate  V.  Ei- 
senmeyer,  94  111.  96;  Montgomery 
County  V.  Robinson.  85  111.  174; 
Graft  V.  Brown,  86  III.  89;  Otley  v. 
Burns,  70  111.  162;  Aurora  v.  Scott, 
82  111.  A.  616  [aS  186  IlL  639,  57  XB 
4401;  Keith  v.  Knoche,  48  111.  A.  161: 
Chicago,  etc,  R.  Co.  v.  Ooyette,  82 
111.  A.  674  [aff  188  111.  21,  24  NB 
649). 

Ind. — Pate  v.  Talt  72  Ind.  4&Si; 
Whitehall  v.  Lane,  61  Ind.  93;  Daw- 
son V.  Hemphill,  60  Ind.  422;  Nave 
V.  Horton,  9  Ind.  563. 

Iowa. — State  v.  Geddls,  42  Iowa 
264. 

Kan. — Sanford  v.  Gates,  38  Kan. 
406,  16  P  807:  Rice  v.  Hodge,  26  Kan. 
164;  Brown  v.  Johnson,  14  Kan.  377. 

Ky. — Crane  v.  Hall,  166  Ky.  827, 
178  SW  1096;  Bon  Jellico  Coal  Co.  v. 
Murphy,  161  Ky.  450.  171  SW  160; 
Louisville,  etc.,  R.  Co.  v.  Wilson, 
166  Ky.  657.  161  SW  513;  Chesapeake, 
etc.,  R.  Co.  V.  Stapleton,  164  Ky. 
351.  167  SW  708;  Louisville  R.  Co.  v. 
Bryant.  142  Ky.  169,  134  SW  182; 
Webb  V.  Moore,  136  Ky.  708,  125  SW 
152:  Campbell  v.  Dreher,  110  SW  863, 
33    KyL    444;    Holzhauer    v.    Sheeny, 

127  Ky.  28,  104  SW  1034,  31  KyL 
1238;  Louisville,  etc.,  R.  Co.  v.  Mol- 
loy,  122  Ky.  219,  91  SW  685,  28  KyL 
1113;  Manders,  v.  Eastern  State 
HospiUl.  84  SW  761,  27  KyL  254; 
Hutton  V.  Augusta  First  Nat.  Bank, 
46  SW  668,  20  KyL  226;  Louisville, 
etc.,  R.  Co.  V.  Hosklns,   16  KyL  238. 

La. — Pruyn  v.  Glbbens,  84  La.  Ann. 
281;  Faulk  v.  Hough,  14  La.  Ann. 
659;    Larrat  v.   Carller.    1    Mart.    144. 

Md. — Bryan  v.   Coursey,    3   Md.   61. 

Miss. — Brent  v.  Heard,  40  Mlsa. 
370. 

Mo.— Padgltt  V.  Moll,  159  Mo.  143. 
60  SW  121.  81  AmSR  347,  52  LRA 
864;  Geary  v.  Kansas  City,  etc,  R. 
Co..  138  Mo.  251,  39  SW  774,  60 
AmSR  665;  Wilson  v.  Purl,  133  Mo. 
367,  34  SW  884;  Blsner  v.  Supreme 
Lodge  K.  &  L.  of  H.,  98  Mo.  640,  11 
SW  991;  Murphy  v.  Murphy,  31  Mo. 
322;  Norman  v.  O.  U.  C.  T.  A.,  163 
Mo.  A.  176.  145  SW  853;  Woolwine 
V.  Blck,  39  Mo.  A.  496;  Richey  v. 
Branson,   33  Mo.  A.   418. 

Nev. — O'Nell  V.  New  York,  etc, 
MIn.  Co..   8   Nev.   141. 

Okl. — Chandler  v.  Coleord,  1  Okl. 
260,  32  P  380. 

Or. — Lew  v.  Lucas,  37  Or.  208,  €1 
P   344. 

Utah. — McGrath  v.  Tallent.  7  Utah 
266,  26  P  574. 

Wyo. — ^Baldwin  v.  McDonald,  166 
P  27. 

[a]  AflOwvtt  raad  aa  dapoaltlon.— 
(1)  Under  Civ.  Code  I  315,  it  Is 
proper  to  refuse  a  continuance  asked 
because  of  the  absence  of  a  witness, 
where  the  adverse  party  consents 
that  the  affidavit  for  a  continuance 
may  be  read  a.<<  the  deposition  of  the 
absent  witness.  Crane  v.  Hall,  166 
Ky.  827,  178  SW  1096;  LouIsvUIp, 
etc.,  R.  Co.  V.  Wilson,  166  Ky.  667, 
161  SW  613;  Chesapeake,  etc.,  R. 
Co.  V.  Stapleton,  164  Ky.  351,  157 
SW  702;  Louisville  R.  Co.  v.  Bryant, 
142  Ky.  159.  134  SW  182;  Webb  v. 
Moore.  138  Ky.  708,  126  SW  162: 
Campbell  v.  Dreher,  110  SW  363,  33 
KyL  444;  Louisville,  etc.,  R.  Co.  v. 
Molloy,  122  Ky.  219,  91  SW  685,  28 
KyL  1118;  Manders  v.  Bastem  State 
HospiUl,    84    SW    761,    27    KyL    264; 


Hutton  V.  Augusta  First  Nat.  Bank. 
45  SW  668,  20  KyL  225:  Louisville, 
etc.R.  Co.  V.  Hosklns,  16  KyL  238. 
(2)  This  is  true,  although  the  affi- 
ant may  not  have  been  able  to  give 
all  the  evidence  that  the  witness 
might  have  given.  If  present.  Bon 
Jellico  Coal  Co.  v.  Murphy.  161  Ky. 
460.  171  SW  1(0.  (8)  It  has  been 
held  that  thia  atatuta  does  not  ap- 
ply to  witnesaes  whose  appearanco 
cannot  be  coerced.  Holshauer  v. 
Sheeny,  127  Ky.  28.  104  SW  1084.  31 
KyL  1238  (physician).  (4)  How- 
ever, under  some  circumstances.  It 
may  be  error  to  refuse  to  allow  the 
affidavit  to  be  read  as  the  deposition 
of  the  absent  witness,  even  though 
the  witness  Is  outside  the  jurisdic- 
tion of  the  court.  In  an  action, 
against  an  Insurance  company  tha 
court  said:  "There  is  quite  a  differ- 
ence between  refusing  a  continuance 
and  also  refusing  to  let  the  affida- 
vit be  read  as  the  deposition  of  tha 
absent  witness,  and  refusing  to  con- 
tinue but  permitting  the  affidavit  to 
be  so  read.  It  might  not  be  error 
to  refuse  a  continuance  if  the  affi- 
davit was  permitted  to  be  read  as 
the  deposition  of  the  absent  wit- 
ness, when  it  would  be  error  "to  re- 
fuse to  imrmit  the  affidavit  to  be 
read  as  a  deposition  and  also  refuse 
a  continuance.  Generally  a '  party 
has  little  just  ground  for  complaint 
if  he  is  permitted  to  read  as  a  depo- 
sition what  his  witness  would  testify 
to  if  present  in  person,  although  his 
motion  for  a  continuance  is  over- 
ruled, and  especially  Is  this  true 
when  the  attendance  of  the  witness 
cannot  be  enforced  by  the  processes 
of  the  court  and  his  evidence  in  the 
form  of  a  deposition  is  all  that  the 
party  has  a  right  to  expect.  In  this 
case  we  think  the  error  committed 
by  the  court  was  In  refusing  to  let 
the  affidavit  be  read  as  the  deposi- 
tion of  the  absent  witness,  and  not 
in  refusing  to  grant  a  continuance. 
It  is  true  the  witness  was  not  with- 
in the  Jurisdiction  of  the  court,  but 
he  was  an  employe  of  the  company 
and,  as  the  affidavits  showed,  had 
agreed  to  be  present  and  would  have 
been  except  for  the  expected  illness 
of  his  wife.  The  fact  too  that  the 
absent  witness  was  an  employe  of 
the  company  and  under  Its  control 
is  entitled  to  considerable  weight  In 
determining  whether  it  could  or  not 
reasonably  depend  on  hia  personal 
attendance  as  a  witness.  A  party 
might  reasonably  expect  to  have  a 
person  In  his  employment  present  as 
a  witness,  and  the  right  to  rely  on 
his  promise  to  attend,  when  he 
would  not  have  the  right  to  rely  on 
the  promise  of  a  stranger.  The  evi- 
dence of  this  witness  was  very  ma- 
terial for  the  company.  Indeed.  Its 
entire  defense  depended  on  the 
weight  the  Jury  might  attach  to  his 
evidence."  Independent  L.  Ins.  Co. 
V.  Williamson,  152  Ky.  818,  821,  154 
SW   409. 

81.  U.  S.  Life  Ins.  Co.  v.  Wright. 
33  Oh.   St.   568. 

82.  Florence  OH.  etc..  Co.  v.  Oil 
Well  Supply  Co..  88  Colo.  124.  87  P 
1077;  Montgomery  County  v.  Robin- 
son, 85  111.  174;  BuUard  v.  Beck. 
(Iowa)    166   NW  886. 

83.  O'Nell  V.  New  York,  etc.  Mln. 
Co..  3  Nev.  141. 

84.  Murphy  v.  Murphy,  81  Mo, 
322. 

as.  Hartford  F.  Ins.  Co.  v.  Ham- 
mond, 41  Colo.  328.  92  P  686;  Utley 
v.    Burns.    70    111.    162;    Pate   v.    Talt, 


For  later 


davalApaMnta  and  chanfss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  152-154] 


CONTINUANCES 


others  the  material  facts  expected  to  be  proved 
by  the  witness  must  be  admitted  as  trite  without 
reserve,  it  not  being  enough  for  the  adverse  party 
to  admit  that  the  witness,  if  present,  would  swear 
to  the  facts  to  be  proved.^  The  terms  of  the  ad- 
mission must  substantially  comply  with  the  pro- 
visions of  the  statute  itself,"  and  the  admission 
must  be  broad  enough  to  cover  the  evidence  to 
obtain  which  the  continuance  is  a^ed." 

[i  153]  0.  Effect— 1.  In  Qeneral— a.  Admia- 
non  of  Facts.  Where,  to  prevent  a  continuance,  a 
party  admits  the  facts  as  stated  in  the  affidavit  to 
be  tone,  he  will  be  precluded  from  showing  that 
they  are  not  true,**  and  although  his  adversary  fails 
to  object  to  evidence  contradictory  thereof,  he  does 
not  lose  the  benefit  of  the  admission.***  The  court 
should  in  such  ease  instruct  the  jury  that  they 
should  take  such  facts  as  true,  and  noi  consider 
the  contradictory  evidence "  or,  in  case  the  contra- 
dictory evidence  is  already  in  and  its  effect  cannot 
be  removed,  the  court  should  refuse  to  go  on  with 
the  trial.**  iBut,  although  the  party  against  whom 
the  proof  is  offered  cannot  deny  its  truth,  yet  it 


72  Ind.  450;  Ooldstelh  v.  Morgran,  122 
Iowa  27.  9«  Vrw  897. 

[a]  Til*  nUaota  ctatttt*  declares 
the  efTect  of  admitting  In  evidence 
by  the  opposite  party  an  affidavit 
for  a  continuance  on  account  of  the 
absence  of  testimony  aa  follows: 
"The  party  admitting  such  affidavit 
■hall  be  held  to  admit  only,  that  If 
the  absent  witness  was  present,  he 
would  swear  to  the  fact  or  facts 
which  the  affidavit  states  he  will 
swear  to,  and  such  fact  or  facts  shall 
have  no  frreater  force  or  effect  than 
If  such  absent  witness  was  present 
and  swore  to  the  same  In  open  court, 
leaylng  It  to  the  party  admlttlnR 
such  affidavit  to  controvert  the 
statements  contained  therein,  the 
same  as  If  such  witness  was  present 
and  examined  In  ooen  court."  Utley 
V.  Burns.   70  111.   182.   166. 

[b]  midWF  tlio  Tndlana  atatnte  It 
Is  sufficient  to  admit  that  a  party  or 
witness  would  testify  to  the  facts 
stated  In  the  application,  and  con- 
sent that  It  may  bo  used  In  evidence 
at  the  tliat  Pate  v.  Talt,  72  Ind. 
4S0. 

SB.  Del. — Seward  v.  Wilmington, 
IS   Del.    375,  ^3   A   265. 

Ga. — Klugman  v.  Oammell.  43  Oa. 
fSl:  Cheney  v.  Smith,   42  Oa.   60. 

Ky. — Smith  v.  Creaaon,  6  Dana  288, 
30  AmD   «88. 

Hiss. — ^Brent  'v.  Heard,  40  Miss. 
370. 

Ho. — ^Murphy  v.  Murphy,  81  Ho. 
322. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Voss.  109   Tenn.   718,  72  SW  983. 

Tex. — ^Horwlts  v.  La  Roche,  (Civ. 
A)  107  SW  1148;  Hauirhmer  v.  Ber- 
ing, 19  Tex.  Civ.  A.  299,  46  SW  917. 

And  sea  Kerr-Murray  Mfer.  Co.  v. 
Hess,  98  Fed.  66.  38  CCA  647  (where 
the  circumstance  that  the  adverse 
party  consented  to  the  reading  to 
the  Jury  of  a  statement  of  all  the 
facts  expected  to  be  proved  by  the 
absent  witness,  together  with  other 
circumstances,  was  held  to  show 
that  the  trial  court  properly  required 
the  trial  to  proceed);  Larrat  y. 
CTarller.  1  Mart  (La.)  144  (holding 
that,  when  a  party  prays  for  a  con- 
tinuance on  account  of  the  absence 
of  witness,  the  adverse  party  may 
require  him  to  disclose  what  facts 
he  intends  to  prove  by  such  witness; 
snd  if  such  party  admits  those  facts, 
the  trial  shall  proceed), 

"The  offer  of  appellee  to  admit 
that  If  the  witness  was  present  he 
would  testify  to  all  the  facts  set 
out  in  the  application  was  not  suffi- 
cient to  defeat  the  continuance. 
Wheu  an  application  for  a  continu- 
ance Is  otherwise  sufficient,  and  the 
party  making  it  entitled  thereto, 
the  cotirt  Is  not  Justified  In  overrul- 
ing it,   unless  the  facts  expected   to 


must  be  within  the  issues.**  Aiid  thfe  adniisflicm 
cannot  be  held  to  include  disputable  infetrenoes 
dedueible  from  the  facts  admitted, -,  The  admis:« 
sion  of  a  party  under  such  circumstances  .to  obtaiA 
a  present  trial  does  not  stand  for  all  time,;  bu^ 
ceases  when  the  emei-gency  ceases.*'  ,     , 

[$  154]  b.  Admission  That  Witness  Wpiiil^ 
Testily  as  Alleged.  Where  a  party,  to  avoid  a  cojaT 
tinuance,  admits  that  an  absent  witness,  if  pires'ent. 
would  swear  to  a  certain  fact,  he  is  bound'.by  such 
admission;**  and,  unless  by  agreement,"  he.eanno^ 
be  allowed  to  adduce  proof  of  counter  declaration^ 
made  by  the  witness  on  a  different  occasicin,  {pi 
the  reason  that  no  proper  foundation  has  ,beei( 
laid,**  However,  where  there  is  an  admission  of 
this  kind,  that  is,  where  the  admission  is  'only  thaf 
the  witness,  if  present,  would  swear  to  certaitt 
facts  or  testify  as  allied,  there  is  no  admission 
that  such  testimony  is  true;**  nor  does  such  admis- 
sion preclude  the  party  making  it  from  explaining 
controverting,  or  rebutting  the  testimony  whieb . Q 
is  conceded  the  witness  would  give,  if  present,^  or 
from    objecting   to   its    competency,   relevanOv,   o* 

the  absent  witness  as  by  admitting  that  two  of  thetn-  woolj 
testify  as  alleged  in  the  APnllcatloiv 
did  not  deprive  himself  of  the  right 
to  question  the  sufficiency  of  the  api 
plication  as  to  the  third.  Stephen* 
Y-^.^]?-S^^P^  Springs,  186  Mo.  A.  \b(. 
171    SW    667.  ■  T 

^  ■*•..  Ga^— -Klugman  v,  GammelL  it 
Oa  681;  Cheney  v.  Smith.  42  Oa7  BO? 

111.— -Pulton  County  v.  Mississippi, 
etc..  R.  Co..  21  111.  888.  '• 

Md. — Bryan  v.  Coursey,   8   Md.   61; 

Miss.— Brent    v.    Heard,  '^  40    MIssj 

_  Tex. — St.    Louis    Southwestern'  R; 
Co.  V.  Hall.    (Civ.  A.)   92  SW  1079. 

»0.  Galveston,  etc.,  R.  Co.  v; 
Lynes,   (Tex.  Civ.  A.)  66  gW-im. 

91.  Cumby  Mercantile,  etc..  Co.  v: 
Long.  (Tex.  CTv.  A.)  133  SW  W72; 
CSalveston,  etc.,  R.  Co.  v;  Lynesi 
(Tex.    Civ.    A.)    66    SW   1119.  • 

92.  Louisville,  etc..  Co.  •  v.-  Caro.> 
thers,  66  SW  833,  66  SW  886,  8»  KylJ 
1673.  .'     !       ( 

93.  Bryan    v.    Coursey,    S'   Md.    61i 

94.  St.  Louis,  etc.,  R..  Co.  w 
Campbell,  82  Tex.  Civ.  A  613.  W 
SW  564. 

98.  Padgitt  V.  Moll,  169% Mo.  14S) 
60  SW  121.  81  AmSR  347.  52  LRtt 
854 ;  and  generally  .s«e  Bvldenoe  .{!• 
Cyo   978].  '      '. 

ral  XUnstratloa*— Mo.  Rev.  SO 
(1889)  I  2127,  provided  that,  if  the 
opposite  party  will  admit  What  i' art 
absent    witness    would    swear    to    aa 

causB 


be  proved  by 

stated    in    the    application,    are    ad 
mltted   to  be   true."     Horwits   v.   La 
Roche,    (Tex.   Civ,  A)    107   SW   1148. 
1149.  _ 

[a]  Xaason  for  mlo^— The  right 
of  a  party  to  bring  his  witnesses 
before  the  Jury  is  a  legal  right, 
which  may  be  or  essential  advantage 
to  him.  especially  in  the  establish- 
ment of  controverted  facts,  of  which 
he  ought  not  to  be  deprived.  If 
therefore  entitled  to  a  continnance 
in  sucn  a  case,  he  ought  not  to  be 
deprived  of  it  by  any  admission 
short  of  the  admission  of  the  fact 
intended  to  be  proved  by  his  absent 
witnesses.  Smith  v.  Creason,  6  Dnna 
(Ky.)  298.  80  AmD  688;  Louisville, 
etc.,  R.  Co.  v.  Voss,  109  Tenn.  718, 
72  S\7   988 

[hi  Admission  that  wltnesf  wonld 
tsstify  snbstantlaUy  aa  on  prior 
trial. — The  illness  of  a  material  wit- 
ness is  ground  for  continuing  a  sec- 
ond trial  where  the  truth  of  his 
testimony  on  the  first  trial  is  not 
admitted,  although  it  Is  admitted 
that  he  would  testify  substantially 
as  before.  Seward  v.  Wilmington, 
16   Del.    375.    43   A   265. 

[c1  AdmlSBion  in  wiit^ay.— To 
avoid  the  continuance  of  a  case  for 
the  purpose  of  procurina  testimony 
on  a  proper  showing  mnae  therefor, 
under  the  Code  I  3472,  the  opposite 
party  must  admit  in  writing  the 
facts  expected  to  be  proved,  and 
must  agree. that  he  does  not  contest 
the  truth  thereof.  Klugman  v. 
Oammell,  43  Oa.  E81;  Cheney  v. 
Sm'th,    42    Oa.    50. 

87.  Klugman  v.  Oammell,  43  Oa 
681;  (Cheney  v.  Smith,  42  Ga.  60; 
Dawson  v.  Hemphill.  60  Ind.  422; 
Xave  V.  Horton,  9  Ind.  663;  Murphy 
V.  Murphy.  31  Mo.   322. 

88.  Peek  V.  Lovett,  41  Cal.  521; 
Stephens  v.  Slldorado  Springs,  186 
Mo.  A.  464,  171  SW  657;  Doyle  v. 
St.  Louis  Transit  Co.,  103  Mo.  A.  19, 
77  SW  471;  White  Sewing  Mach.  Co. 
V.  Simpson,  10  S.  D.  448,^4  NW  197. 

[a]  Whai*  an  aotlon  la  psndlng 
against  two  defendaats  who  oocnpy 
a  hostll*  attttada  la  tha  case  towacd 
•aoh  othar,  it  is  error  to  deny  a  mo- 
tion for  a  continuance  on  the  part 
of  one  defendant  because  of  an  ad- 
mission on  the  part  of  plaintiff  as  to 
what  an  absent  witness  would  testi- 
fy without  calling  on  the  other  de- 
fendant to  say  whether  he  will  con- 
sent to  the  contents  of  the  applica- 
tion being  taken  as  testimony  as  be- 
tween the  defendants.  Doyle  v.  St. 
Louis  Transit  Co.,  103  Mo.  A.  19,  77 
SW   471. 

[b]  AOmlaslon  aa  to  paxt  of  ab- 
sent wttnaases. — Where  a  continu- 
ance was  applied  for  because  of  ab- 
sence   of    three    witnesses,    plaintiff. 


set    out    in    an    affidavit,    the 

shall  not  be  continued,  but  the- party 
moving  therefor  shall  read  sucb  am* 
davit  as  evidence  of  the  absent  wit< 
ness.  On  defendant's  applioation' foi 
a  continuance,  plaintlfF  admitted  the 
testimony  of  an  absent  witness  aa 
set  forth  in  defendant'^  affidavit,  and 
afterward  the  court  for  ether  rea* 
sons  continued  the  case  on  its  own 
motion  for  one  month  and  four  days. 
Under  such  circumstances,  it  was 
held  that  It  was  error,  after  the  exi 
piration  of  the  continuai^re.  to  allow 
defendant  to  read  such  affidavit  to 
the  Jury,  over  plaintifTs  objection, 
since  plaintifTs  admission  under 
such  circumstances  does  not  stand 
for  all  time,  but  ceases  when  .tha 
emergency  oeases.  Padgitt  v.  Moll, 
169  Mo.  143,  60  SW  121.  81  AmSR 
347.    52  LRA  854, 

96.  Briscoe  v.  Kinealy,  4  Mo.  A» 
596. 

97.  Hutmacher  v.  Charleston  Cons. 
R.  etc.,  Co.,  63  S.  C.  123,  40  SB  1029. 

9a     See   Witnesses   [40  Cyc   27261; 

99.  Montgomery,  etc.,  Plank-Road 
Co.  V.  Webb,  27  Ala.  618;  Zobel  v. 
Fannie  Rawllngs  Mln.  Co.,  49  C6!o. 
184,  111  P  848;  Nugent  v.  Armoui* 
Packing  Co.,  (Mo.  A.)  81  SW  506  [alt 
208  Mo.    480,   106   SW  6481. 

1.  Bestor  v.  Sardo.  3  P.  Cas.  No* 
1,363,   2   Cranch   C.   C.   260;   Zobel,  v, 
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Oulteriality/  or  from,  impeaching  the  reputation  of 
the  witness  for  veracity,*  or  from  showing  his  in- 
terest in  the  case.*  Such  an  admission  entitles  the 
dpi)Osite  party  to  use  the  affidavit  as  evidence  on 
the  trial,"  and  the  facts  therein  stated  should  be 
f«ceived  and  weighed  precisely  as  thongh  the  wit- 
ness had  aj^eaied  and  testified  under  oath.'  But 
only  so  much  of  the  affidavit  can  be  read  to  the 
jury  as  .states  that  which  the  witness,  if  present, 
would,  under  the  rules  of  evidence,  be  permitted 
to  state  on  the  witness  stand.^  Thus  the  admission 
does .  not  embrace  the  opinions'  or  conclusions* 
irhieh  the  witness  might  draw  from  the  facts  testi- 
fied, to,  and  which  he  would  not  be  permitted  to 
state  if  testifying  before  the  court.  If  there  is 
anything  in  the  affidavit  not  admitted  by  the>«ther 
party,  or  anything  stated  not  pertinent  io  the 
issue  joined,  the  court  may  lawfully  exclude  so 
tuuch  of  it,^"  and  may  instruct  the  jury  as  to  those 
matteiB  in  which  an  instruction  would  ordinarily 


be  given."  Where  the  statement  of  what  the  wit- 
ness would  testify  to  has  not  been  offered  in  evi- 
dence, it  is  not  incumbent  on  the  court  to  submit 
it  to  the  jury;"  and  statements  made  on  informa- 
tion and  belief  of  the  affiant  have  no  evidentiary 
value  and  cannot  be  considered  in  determining  the 
sufficiency  of  the  evidence  to  take  the  case  to  the 
jury." 

[(  155]  2.  Where  Witness  Present  in  Ooort. 
Where,  to  avoid  a  continuance,  a  party  admits  the 
truth  of  facts  to  which  an  absent  witness  will 
testify,  he  has  no  right,  after  the  opposite  party 
has  closed  his  evidence,  to  withdraw  the  admission 
because  the  witness  is  no  longer  absent,  but  has 
come  into  court.'*  It  has  been  held,  however,  that 
an  agreement  intended  to  be  used  as  an  admission 
in  the  absence  of  a  witness  may,  if  in  evidence, 
be  withdrawn  by  the  court,  without  allowing  any 
continuance,  where  the  witness  is  present,  and  the 
opportunity  is  offered  to  prove  the  facte  recited 


Fannie  Bawllngs  MIn.  Co..  49  Colo. 
134,  111  P  843;  Alden  T.  Carpenter, 
f  Colo.  87.  1  P  904;  Chicago  City  R. 
Co.  v.  Duffln,  126  111.  100,  18  I4B  279: 
Numnt  V.  Armour  Packlne  Co.,  (Mo. 
A.)  81  SW  EOS  [alT  208  Mo.  480.  lOS 
fiw  <48];  Rlchey  v.  Branson,  33  Mo. 
A.  418. 

fa]  Xa  WHonrl  Rev.  St.  {  3596. 
racites:  "If  the  affidavit  does  not 
gontaln  a  •ufflcient  statement  of 
nets,  as  herein  required,  the  court 
ahall  overrule  the  same;  but  If,  upon 
the  contrary,  the  court  shall  And  the 
affldavlt  sufficient,  the  cause  shall 
be  continued,  unless  the  opposite 
party  win  admit  that  the  witness. 
If  present,  would  swear  to  the  facts 
•et  out  Jn  the  affidavit,  In  which 
event  the  cause  shall  not  be  con- 
tinued, but  the  party  moving  there- 
for shall  read  as  the  evidence  of  such 
witness  the  facts  stated  in  such  affi- 
davit, and  the  opposite  peirty  may 
disprove  the  facts  disclosed,  or  prove 
any  contradictory  statements  mado 
by  such  absent  witness  In  relation  to 
the  matter  in  issue  or  on  trial." 
Kichey  v.  Branson.  83  Mo.  A.  418, 
*«4. 

t.  Montromery,  etc.,  Plank-Road 
Co.  V.  Webb.  27  Ala.  618:  State  v. 
Oeddis,  42  Iowa  264;  American  Hard- 
<rood  Lumber  Co.  t.  NIckey,  101  Mo. 
A.  to.  73  SW  331;  Tague  v.  John 
OKpUoe  Co.,  28  Mont.  61,  72  P  297. 


lal  Vbe  admlssioB  ts  not  regnlzed 
to  D»  of  the  ccaasuUaoj  or  relevancy 
W  tbn  atatSBiMtts,  but  only  that  if 
the  witness  was  presnnt  he  would  so 
testify,  and  does  not  preclude  any 
l»Sa]  objection  which  miirht  be  made 
If  the  witness  himself  wre  present. 
•  State  V.  Oeddis,  42  Iowa  284. 

•.  V.  8.  L.  Ins.  Co.  V.  Wright,  38 
Oh.  St.  538. 

'^4.    Wilt  V.  Hammond,  179  Mo.  A. 
408,  165  8W  362. 

'   6.    Cal. — ^Boggs  V.  Merced  Min.  Co., 
14  Cai.  279. 

ni. — state  V.  Bloenmeyer,  94  111.  96; 
ITtley  V.  Bums,  70  111.  162;  Brickson 
*.  Fred  Miller  Brewing  Co.,  189  111.  A. 
194. 

■    Ind. — ^Downs  ▼.  Opp,  82  Ind.  166. 
.   Iowa. — Strong  ▼.  Hart,  7  Iowa  484. 

Kan. — Bell  y.  Lloyd,  67  Kan.  869, 
t4  P  242.  ^ 

:  Ky.— Holcomb-Iiobb   Co.   v.   Kauf- 
man, 96  SW  813,  29  KyL.  1006. 

Mo. — Woolwlne  v.  Blck,  89  Mo.  A. 
495. 

(al  SaposlttoBS  attsehed  to  af- 
fldavtt  xmiBt  be  aa3nltted,r— Bell  v. 
Uoyd,  67  Kan.  859,  74  P  242. 
.  e.  Hart  V.  Seymour,  147  HI.  598, 
n  NX!  246;  Bloomlngton,  etc..  R.  Co. 
V.  Gabbert  111  HI.  A.  147;  RatllfT  v. 
,  May,  84  SW  781,  27  KyL  164;  Ely, 
etc  Dry  Goods  Co.  v.  McLaughlin, 
T8  Mo.  A.  578;  Woldron  v.  Home  Mut. 


Ina  Co„  16  Wash.  198,  47  P  425. 

[a]  Vo  neater  weight.— Where 
It  IS  admitted  that  a  witness,  if  pres- 
ent, would  testify  as  stated  in  an 
affidavit  for  continuance,  and  such 
affidavit  Is  used  in  evidence,  the  jury 
are  not  bound  to  give  it  any  greater 
weight  than  they  would  the  testi- 
mony of  the  witness.  If  present. 
Walaron  v.  Homo  Mut.  Ins.  Co..  16 
Wash.  193,  47  P  425. 

7.  Chicago  City  R.  Co.  v.  Duffln, 
126  in.  100.  18  NB  279;  Slate  v.  Elsen- 
meyer,  94  111.  96:  Chicago  Sign  Print- 
ing Co.  v.  Wolf,  135  III.  A.  866; 
Aurora  v.  Soott.  82  III.  A.  i616  [att 
186  III.  639,  57  KB  440];  State  v. 
Geddis,  42  Iowa  264:  Black  Diamond 
Coal,  etc.,  Co.  v.  Price,  108  SW  346, 
33  KyL  384;  Citizens'  Pass.  R.  Co.  v. 
Pank.  7  Ky.  Op.  663;  Thlele  v.  Cltl- 
EPns'  R.  Co.,  140  Mo.  319,  41  SW  800; 
Wilt  V.  Hammond,  179  Mo.  A.  406,  16S 
SW  362;  Woolwlne  v.  Blck,  39  Mo.  A. 
496. 

8.  Aurora  v.  Scott.  82  111.  A.  616 
raff  186  111.  639,  S7  NB  440];  State  v. 
Oeddis.  42  Iowa  264.  But  see  Ameri- 
can Hardwood  Lumber  Co.  v.  NIckey. 
101  Mo.  A.  20.  73  SW  331  (holding 
that  the  admission  of  defendant 
operated  as  a  waiver  of  his  right  to 
'iros.-'-examlne  the  witness  as  to  his 
knowledge  of  the  facts  on  which  he 
baood  his  opinion,  and  hence  the 
evidence   was   imnroperly   excluded). 

».  Chloatro  Sign  Printing  Co.  v. 
Wolf,  136  111.  A.  386  rrev  on  othfir 
m-ounds  233  HI.  BOl.  84  NB  614,  18 
AnnCas  369];  Indiana  R  Co.  v. 
Maurer.  160  Ind.  2R.  66  NK!  166; 
'I'lagle  Mfg.  Co.  V.  Jertnlngs,  29  Kan. 
657.  44  AmR  668. 

[a]  Xaason  for  rala.^"If  the  wit- 
ness had  been  present  in  court  he 
would  not  have  been  permitted  to 
state  his  conclusion  as  to  what  was 
said  on  the  occasion  in  question,  un- 
der the  rules  of  pvirtence.  He  would 
have  b«>en  permitted  to  state  what 
was  said,  and  thp  question  as  ti 
whether  the  plaintiff  "consented  and 
nsreed.'  ^tc.  would  hive  hopn  left  to 
the  Jury."  Chicago  S'lm  Printing  Co. 
V.  Wol*.   136  ni.  A.  366.  370. 

10.  Oilcagn.  etc..  R.  Co.  v.  (31ark. 
70  ni.  276;  Nave  v.  Horton.  9  Ind. 
563:  Strong  v.  Hart  7  Iowa  484. 

11.  Williams  V.  Annlston  Elertrlc. 
etc.  Co.,  164  Ala.  84.  61  S  885:  Utley 
V.  Bums,  70  111.  162;  Bloomlngton. 
etc.,  R.  Co.  T.  Gabbert.  Ill  111.  A. 
147;  Xave  v.  Horton,  9  Ind.  663;  BJIs- 
rer  v.  Supreme  Ixidire  K.  &  L.  of  H.. 
98  Mo.  640,  11  SW  991;  Ely.  ptr...  Dry 
Goods  Co.  V.  McLeuighlin,  78  Mo.  A. 
678. 

lal  9x09*01  iaatniotloiia,— An  in- 
struction that  the  statement  of  what 
an  absent  witness  would  testify  if 
present  was  entitled  to  the  same  con- 


When 


sideration  by  the  Jury  as  if  the  wit- 
ness had  testified  to  such  statement 
was  proper.  Williams  v.  Annlston 
Electric,  etc.,  Co.,  164  Ala.  84.  61  S 
386;  Bloomlngton,  etc.,  R.  Co.  v.  (3eb- 
bert.  Ill  ni.  A.  147,  149  (where  the 
court  said:  "The  instruction  is  not 
subject  to  the  objection  urged  by  ap- 
pellee, that  It  singles  out  and  gives 
undue  prominence  to  the  evidence  of 
the  witnesses  named  therein.  It  doei 
not  call  attention  to  any  fact  in  the 
case,  its  sole  object  being  to  Inform 
the  jury  that  the  statements  in  the 
affidavit  as  to  what  the  absent  wit- 
nesses would  testify  to,  urder  the 
law,  should  be  considered  in  the  same 
manner  as  if  the  witnesses  them- 
selves had  been  present  and  testified 
In  the  case"):  Slsner  v.  Supreme 
Lodge  K.  L.  H.,  98  Mo.  640,  11  SW 
991. 

Brroasona  Instmotloas*— (1) 
lere,  to  avoid  a  continuance  on 
account  of  an  absent  witness,  the  ad- 
verse party  admits  that  such  witness 
would  tsistify  as  set  forth  in  the  ap- 
plication for  the  continuance.  It  is 
error  for  the  court  to  tell  the  Jury 
In  effect  to  be  wary  of  his  testimony 
In  view  of  the  means  used  to  get  it 
before  them,  since  it  is  entitled  to 
the  same  credit  and  the  same  pro- 
bative force  as  his  deposition  would 
have,  had  It  been  taken  In  the  regular 
statutory  method.  Ely,  etc..  Dry 
(Viods  Co.  V.  McLaughlin,  78  Mo.  A. 
678,  583  (where  the  court  said:  "T*>e 
object  of  the  state  Is  to  rive  the  evi- 
dence of  the  absent  witness  as  set 
out  in  the  application  for  a  continu- 
ance, the  same  weight,  the  same 
credit,  and  the  same  probative  force 
as  his  deposition  would  have,  had  it 
been  taken  In  the  regular  statutory 
method,  and  It  should  no  more  be 
made  a  special  subject  of  an  inad- 
verslon  by  the  court  orally  or  by 
way  of  instruction,  than  the  i>vld«T«re 
of  any  other  unlmpeached  wltnes-V). 
(2)  It  was  held  error,  after  an  affl- 
fli.vlt  for  a  continuance  on  arnnunt 
of  the  absence  of  a  witness  had  been 
admitted  in  evidence,  to  Instruct  the 
Jury  that  they  should  attach  no  mor- 
weight  "to  the  statements  than  would 
be  attached  to  the  statements  of  a 
witness  who  does  not  disclose  his 
means  of  knowledire.  end  who  I"  not 
Buhlect  to  cross-examination."  TJtley 
V.  Bums,  70  111.  162,  164. 

19.  Michel  V.  Pnxho'»n  rorf»n. 
Creamery,  128  Iowa  706.  106  NW  888. 
5  .AnnC»s  918. 

13.  Rlchey  v.  Branson,  88  Mo.  A. 
418.  See  bIso  C^hlcaeo  C'ty  R.  Co.  v. 
Duffln.  126  III.  IPO.  18  NH  279 
(recognizing  the  rule).  _ 

14.  Harris  v.  Mc Arthur,  90  Oa. 
216,  15  SB  768. 


for  UUt  eaaas,  deveiopBunta  and  eiiaacea  in  the  law  see  cumulative  Annotationa.  same  title,  itate  and  note  number. 
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CONTINUANCES 


[13C.J.1  m 


in  the  agreement  by  the  witness."     A  fortiori  is 
this  tme  where  the  admission  was  made  on  the 


eondition  that  the  absent  witness  did  not  appear  iot 

time  to  testify.'* 


X.  WAIVES  OF  RIOHT   TO   ooiminjAiroE 


[$  156]  A  party  waives  whatever  rights  he  may 
have  to  a  continuance  by  appearing  and  going  to 
trial  or  proceeding  with  the  trial  without  asking 
for  a  continuance/'  or  by  going  to  trial  without 
objection  after  a  motion  for  a  continuance  has  been 
overroled."  Under  some  statutes,  consenting  to 
have  the  case  placed  on  the  ready  calendar  oper- 
ates as  waiver."  So  also  a  party  may  waive  his 
rights  as  to  a  continoance  by  withdrawing  his  plead- 


ings or  defense,^  by  voluntarily  dismissing  the 
case,''  by  subsequently  filii^  pleadings  in  the 
cause,"  or  by  failure  to  offer  in  evidence  the 
affidavit  for  continuance  showing  what  the  testi- 
mony of  an  absent  witness  would  be.^  However, 
a  defendant  does  not  waive  an  error  of  the  oourt 
in  refusing  him  a  continuance  by  complying  with 
the  order  of  the  court  requiring  him  to  answer 
unmediately.**    . 


XL    SUG^iESSIVE  APPU0ATION8  AKD  SECOND  OB.fUBTHER  GONTINUANOES 


[(  157]  A.  Grant  or  Bafnsal— 1.  In  General. 
While  there  is  no  fixed  rule  as  to  the  length  of 
time  a  case  may  be  kept  on  the  docket,  or  the 
number  of  continuances  that  should  be  granted  in 
a  particular  case,"'  yet  the  discretion  of  the  court 
in  granting  or  refusing  a  continuance  is  to  be 
exercised  more  rigidly  after  long  delays,  or  several 


15.  tlobblns  T.  Olnnochlo,  (Tex. 
Civ.  A.)   46  SW  34. 

16.  St.  I/ouls  Southwestern  R.  Co. 
v.  Garber,  (Tex.  Civ.  A.)  108  SW 
742. 

17.  Hanna  v.  McKentle,  B  B.  Hon. 
(Ky.)  314.  43  AmD  122;  Walker  v. 
May.  87  W.  Va.  318.  318.  67  SE  7S8; 
Ooas  V.  Cross,  E6  W.  Va,  185,  188, 
49  SE  129    [quot  (^cj. 

Objactloa  on  rppMU  to  rafUHl  of 
ooatlmiaBoe  to  rbSMu*  of  api^loaitloB 
Uwnfor  see  Appeal  and  Error  i  698. 

18.  Kennedy  v.  Neeves,  26S  111.  24, 
101  NB  848;  Watson  v.  Walsh,  10  Ho. 
464. 

HeOMistty  of  proper  •seevtlons  to 
Knuit  or  reftusi  ox  ooatlmumoe  see 
Appeal  and  Error  {  806. 

19l  I/asier  Gas  Engine  Co.  v. 
Tckoro.  128  NTS  468. 

ao.  Oawford  V.  Redway,  82  Ind. 
578;  Arnold  v.  Trundle,  7  J.  J.  Marsh. 
(Ky.J  118;  OwlnKs  v.  Beall,  1  I.ltt. 
(Ky.)  257;  Robertson  v.  Parr'sh. 
rrex.  Civ.  A.)  39  SW.848.  Comnare 
Wright  v.  Basye,  6  Blackf.  (Ind.) 
419  (hoIdinK  that  defendant's  objec- 
tion to  the  refusal  of  a  continuance 
to  which  he  was  entitled  was  not 
waived  by  a  subsequent  withdrawal 
of  his  Olea). 

[ai  An  atasdeamMit  of  »  partiea* 
te  dsfeaaa.  for  which  the  testimony 
of  an  absent  witness  was  wanted.  Is 
a  waiver  of  an  ezceotlon  taken  to  a 
refusal  to  grant  a  continuance  asked 
on  the  ground  of  such  abiience. 
Crawford  v.  Redway,  62  Ind,  57S. 
_  31.  Van  Dyke  v.  Cordova  r-noner 
Co..  14  Aril.  499,  182  P  94;  Williams 
v.  King.  1  Overt.  (Tenn.)  188;  Deire- 
tau  V.  Mayer.  (Tex.  Civ.  A.)  146  BW 
'«S4:  Pnrman  v.  Bon  Marche,  71 
Wash.  238,  128  P  210. 

aa.  U.  S.— Lambert'  v.  Smith.  14 
F.  CIS.  No.  8.027.  1  Cranch  C.  C.  347. 

Ark. — St.  Louis,  etc.,  R.  Co.  V. 
Wright.  105  Ark.  269.  160   SW  706. 

Cal. — Schults  V.  McLean.  109  CslI. 
437.  42  P  657. 

Ind. — Farrtngton  v.  Hawkins,  24 
Ind.    253. 

Okl. — Day  v.  Uooney,  8  Okl.  608, 
41   P   142. 

fa]  Bt  demnntar  to  aa  addltioaai 
pavajrraph  counting  on  a  cause  of 
action  accrued  since  service  of  the 
summons  defendant  wa'ves  his  right 
to  a  continuance.  Farrlngton  y. 
Hawkins,  84  Ind.  853. 

rb]  By  wltfcdntwlair  bla  aaswwr 
•ad  damaniair  to  the  oetltlon  and 
electing  to  stand  on  his  demurrer 
after  the  overruling  thereof,  a  de- 
fendant waives  error  In  overrulin«r 
his  previous  application  for  contin- 
uance on  account  of  the  absence  of 
witnesses.  Day  v.  Mooney,  3  Okl. 
608.    41    P   142. 

(d  Ammdlwr  Om  aaswsr  to  meet 
the  amsndsd  oornvJalat  and  going  on 
with    the    trial    constitute    a    waiver 


of    the    right    to    a 


surprise.  Lambert  v.  Smith,  14  F. 
Cas.  No.  8,027,  1  Cranch  C.  C.  847; 
St.  Louis,  etc.,  R.  Co.  v.  Wright, 
105  Ark.  169,  160  SW  706. 

as.  U.  S.  Fidelity,  etc.,  Co.  v. 
Boyd,  94  SW  35,  29  KyL  598. 

M.  Meredith  v.  Lackey,  14  Ind. 
629. 

SB.  Hammond  v.  Haws,  11  P.  Caa. 
No.  6,002,  Wall.  Sr.  1;  Wood  v.  Mc- 
Gulre,   21    Ga.    676;   Hooper  v.    Mem- 

ghls  Branch  R.,   etc.,   Co.,  19   Oa.  85; 
owen  V.  Douglass,  2  Dall.   (Pad   44. 

1  L.  ed.  282;  Thompson  v.  Lewis,  2 
O    L     R    707 

'[a]  Wo  flzsd  iMurth  of  ttaiMv— (1) 
The  fact  that  a  case  has  been  four 
years  In  court  is  no  reason  for  a  re- 
fusal of  a  further  continuance,  pro- 
vided proper  grounds  are  shown  for 
it,  as  where  it  Is  asked  for  to  obtain 
newly  discovered  evidence,  and 
where  the  party  applying  is  not 
chargeable  with  the  delay.  Hooper 
V.  Memphis  Branch  R.,  etc.,  Co.,  19 
Ga.  85.  (2)  Bo  in  another  case  It 
was  held  that  the  court  would  fur- 
ther postpone  a  trial  for  the  ab- 
sence of  a  witness  beyond  the  seas, 
where  there  was  reasonable  probabil- 
ity of  his  return,  although  the  case 
had  already  been  postponed  for  more 
than  a  year.  Thompson  v.  Lewis,  2 
C.    L.    R.   707. 

OoBttamaaee  on  eonrfa  »ws  mm- 
tlon  after  varty  haa  •shaaatad  hla 
oontlnnaBOMi  see  supra  I  10. 

ae.  Ala. — Lewis  V.  Wood,  42  Ala. 
502. 

Ark. — Burriss   v.   Wise,    2   Ark.    33. 

Cal. — In  re  Bollinger,  145  Ca\.  7Ri. 
79  P  427:  Schults  v.  McLean,  109 
Cal.  437.  *i  P  657;  Lew  v.  Biidwln, 

2  Cal.  Unrep.  Cas.  609.  7  P  683. 
Colo. — Ford   V.   Simmons,    52   Colo. 

249.    255.    121   P  167   felt  Cycl. 

Fla. — Wynn  v.  Ely,  8  Pla.  232: 
Ahren  V.  Willis,  6  Fla.  859. 

Ga. — Camp  v.  Britt,  121  Ga.  466, 
49  SB  288;  Bomar  v.  Equitable 
Mortg.  Co.,  121  Ga.  466.  49  SE  267; 
Mitchell    v.    Mitchell.    40    Oa.    11. 

ni.— Anheuser-Busch  Brewing  As- 
soc. V.  Hutmaeher.  127  III.  652.  21 
NB  626.  4  LRA  575:  Northwestern, 
etc..  Aid  Assoc,  v.  Primm,  124  111. 
TOO,  16  NE  98:  Wilson  v.  King.  83 
111.  23*^:  Stocklev  v.  Goodwin,  78  111. 
127:  Slade  v.  McClure.  76  111.  819; 
Blrks  v.  Houston.  68  111.  77;  Shook 
v.   Thomfls.    21   III.   87. 

Ind. — Cerealine  Mfg.  Co.  v.  Blck- 
ford,  129  Ind.  236.  28  NE  545;  Breed- 
love   V.    Bundy.    96    Ind.    319. 

Kan. — St.  Louis,  etc.,  R.  Co.  V.  Ran- 
som.   29    Kan.    298. 

Ky. — Continental  (Casualty  Co.  v. 
Hagerty.  90  SW  861.  28  KyL  925; 
Davis  V.  Gray,  3  LItt.  450;  Tutt  v. 
KIncaid,  11  Ky.  Op.   310. 

Mo. — Rhodes  v.  Guhman,  156  Mo. 
A.   344,   137   SW   88. 


continuances  granted  a* party,  than  on  the  4rst^ 
application.**  As  a  general  rule  second  and  further 
continuances  are  not  favored  by  the  courts  and  will 
usually  be  denied,**"  unless  the  applicant  can  show 
that  he  has  used  all  reasonable  effort  to  effect  the 
results  on  which  the  grounds  of  continuance  are- 
based.*'    A  party  is  not  entitled  to  a  continuance 

continuance  for  N.  J. — Ogden  v.  Olbbona,  5  N.  X' 
~  -     L.  618. 

N.  M. — Territory  v.  HcFarlane,  T 
N.  M.  421,   37  P  1111. 

N.  Y. — Tribune  Assoc'  v.  Smlth.^  4«: 
N.  T.  Super.  261  [app  dlsm  68  N.  T., 
621  memi;  O'Brien  v.  Kunts,  84  NTS 
635,   14   NTAnnCas  85. 

Philippine. — Papa  v.  Martinet  IS 
Philippine  618. 

Tenn. — Rexford  v.  Pulley,  4  Bazt.< 
364. 

Tex. — Herman  v.  Gunter.  88  Tex. 
66.  18  SW  428,  29  AmSR  622;  Hippi 
V.  Ingram,  8  Tex.  17:  Ramsey  v. 
Bird,  (Civ.  A.)  170  SW  1075;  Quit 
eta,  R.  Co.  v.  Brown,  (C^v.  AJ  7»i 
SW  807;  Bond  v.  Dallas  Nat  Ebcoh. 
Bank,    (Civ.  A.)   63  SW  71. 

Utah. — Lanclno  v.  Smith.  88  Utah 
462.    105    P   914. 


Va.— Kiniio  v.  Rlely,  100  Va.  70V 
42  SE  872;  Payne  v.  Zell,  98  Va.  294, 

36  SE  379:  Spengler  v.  Davy,  1»- 
Gratt.  (56  Va.)  381;  Brooks  v.  C&llo- 
way,  12  Leigh  (39  Va.)  466;  MtlsteaA 
V.  Redman.  8  Munf.  (17  VaJ  219. 

Wash. — Traynor  v.  White,  44, 
Wash.  560,  87  P  823;  Puget  8oun4 
Mach.    Depot   v.    Brown   Alaska   CX>« 

42  Wash.  681.  86  P  671. 

W.  Va. — Morgantown  Second  Nat. 
Bank,  v  Ralphsnyder,  54  W.  Va.  231, 
46  SB  206;  Marmot  Co.  v.  Archibald.) 

37  W.  Va.  778.  17  SB  299;  Wilson  Vw 
Ko^hnlein.  i    w.  Vn.  145. 

Wis. — ^Koch  V.  Wisconsin  Pea  Can- 
ners  Co.,  146  Wis.  267,  181  NW  404; 
Lovery  v.  Oooke,  62  Wis.  612,  9  NWl 
699,  38  AmR  768;  Knox  v.  Arnold 
1  W's.   70. 

ITiiiqber  of  fVpUeattoaa  aa  affactliiy 
diacrstloa  of  oonrt  vadar  Vexoa 
Btatnt*  see   supra  |   5. 

tWH.    See  cases  supra  note  26. 

87.  Colo. — Ford  v.  Simmons,  St 
Colo.  249.  266,  121  P  167  felt  Cyc). 

Ga. — Hooper  v.  Memphis  Branch 
R.,  etc.,   Co.,   19   Ga.   86. 

111.— Shook   V.    Thomas,   81   IlL   87. 

Iowa. — ^Ronecranes  y,  Iowa,  etc.«. 
Tel.  Co.,  66  Iowa  444,  21   NW  769.     . 

La. — TumbuU  v.  Barrow.  9  La, 
Ann.  135;  Gay  v.  Kendig,  2  Rob.  472< 

Mich. — Gerkln  v.  Brown.  177  Mlchi 
46,  143  NW  48,  48  LRANS  224. 

Mo. — Moore  v.  McCnllough.  8  Uo, 
444. 

N.  J. — Ogden  v.  Oibbons,  6  N.  J.  I.. 
618. 

8.  C. — ^Parr  v.  McDowell,  1  a  C:.  L. 
31.  .  , 

Tex. — Gulf,  etc.,  R.  Co.  v.  Robin- 
son, (Civ.  A.)  79  SW  827;  Owen  v. 
Clbolo  Creek  Mill.  etc.  Co.,    (Civ.  A.) 

43  SW  297;  Rubrecht  v.  Powers,.  1 
Tex.  Civ.  A.  282.  21  SW  318:  Gulf, 
etc,  R.  Co.  v.  Sebastian,  8  Tex,  A. 
Civ.  Cas.  t  398. 

Va.— Payne  v.  Zell,  98   Va.    294.  8$ 
SE  379. 
W.  Vs. — Logie  v.  Black,  24  W.  Va.  t; 
[a]     Vtrglala    aad    Wast    'Vtrgtal* 
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because  .  one  has  been-  previously  g;ranted  to  his 
^opponent  and  none  gpranted  to  him.^    . 

Peremptory  rule  for  triaL  Even  after  one  or 
more  continuances  have  been  granted,  a  stipulation 
or  pe^mptory  rule  for  trial  will  never  be  enforced 
ao.stcietly  as  to  work  injustice.  If  any  unforeseen 
ftcoident  or  eaaoalty  intervenes  which  puis  it  out 
of  the; power  of  the  party  or  his  witnesses  to  at- 
'^nd  ,ibe  court  will,  notwithstanding  such  rule, 
postpone  a  trial;™  but  a  strong  showing  must  be 
Vkade,^  azid  it  is  not  an  abuse  of  discretion  to  re- 
fnse  to  grant  a  further  continuance  asked  for  on 
the  same  ground  as  that  on  which  the  previous  con- 
tinuances were  granted." 

Wher^  the  first  application  has  beeii  overmled,  a 
^con4  application  b'ased  on  the  same  state  of  facts 
is  properly  overruled  on  the  grounds  that  the  ques- 
tion has  been  adjudicated,^^  that  it  would  be  a  dan- 
gerous- practice  to  permit  an  application  for  a  con- 
tmuanee  tq  be  repeated  on  a  new  affidavit  on  the 
«ame.-  state  of  f  acts,^  and  that  to  allow  the  second 
application  would  in  effect  permit  an  affidavit  for 
a.  continuance  to  be  amended.^  Also,  after  the 
overruling  of  a  first  application  it  is  proper  to 
overrule  a  second  one,  where  no  reasonable  excuse 
is  set  up  by- the  movant  for  not  availing  himself 
of  the  grounds  therefor  on  the  first  application;*^ 
and  under  a  code  provision  that  all  grounds  of 
motion  for  continuance  must  be  ui^d  and  in- 
sisted on  at  once,  and  that  after  a  decision  on  one 
or  more  grounds,  no  others  afterward  urged  shall 
%e  heard- by"  the  court,  it  is  of  course  pnoper  to  re- 
fuse to  continue  a  case  on  a  ground  not  submitted 
to  the  consideration  of  the  court  until  after  a 
motion  based  on  another  ground  has  been  decided 
adversely  to  the  applicant."  However,  in  some 
jnrisdietipns,  it  is  a  rule  that  where  one  application 


for  a  continuance  has  been  correctly  ovem^sd,  but 
on  a  subsequent  day  a  second  application  is  made 
en  grounds  substantially  different  from  the  first, 
and  which  complies  substantially  and  fully  with  the 
law,  a  continuance  should  be  granted  thereon.^^ 

[\  158]  2.  Absence  of  Party.^  Although  in  a 
few  cases  it  has  been  held  error  to  refuse,  a  further 
continuance  to  a  party  unable  to  attend  the  trial  on 
account  of  sickness,'"  regardless  of  the  grounds  of 
previous  continuances  granted  on  the  application 
of  the  same  p^-rty,*"  ordinarily  it  is  not  improper 
or  an  abuse  of  discretion  to  refuse  a  second  or 
further  continuance  asked  for  on  the  ground  of 
the  absence  of  a  party  on  account  of  illness"  or  a 
business  engagement.*^  This  is  especially  true 
where  the  cause  of  his  ab8en(ie  might  have  been 
anticipated,^  or  where  his  testimony  might  have 
been  taken  by  interrogatories,**  or  ■  deposition,"  or 
where  the  court  announced,  or  it  was  agreed  that, 
the  case  would  not  again  be  continued  on  that  ac- 
count,*"  or  where  his  counsel  had  been  ad-vised 
that  the  opposite  party  will  not  consent  to  any 
further  continuances,*'  or  where  it  does  not  appear 
that  his  presence  is  necessary.**  Also,  where  a  case 
had  been  continued  several  times  on  account  of  the 
mental  incompetency  of  complainant,  and  there  is 
nothing  to  indicate  that  there  will  be  an  improve- 
ment in  his  mental  condition  in  the  future,  the  re- 
fusal of  the  court  to  grant  a  further  continuance  is 
not  an  abuse  of  discretion.** 

[$  159]  3.  Absrace  of  OonnseL  The  denial  of 
an  application  for  a  second  or  further  continuance 
of  a  cause  on  account  of  the  illness  or  unavoidable 
absence  of  counsjel  is  within  the  discretion  of  the 
court."  Especially  is  this  true  where  the  party  is 
ably  represented  by  associate  counsel,**  or  where 
the  illness  of  the  attorney  is  such  that  his  presence 


ytaotlefc  •  With  reference  to  the  co- 
tlnuances    Of    cases    by    the    clr<nj 


con- 
clr<nilt 
court,  "It  may  he  regarded  as  settled 
law  Iri  Virginia  and  .  .  .  [West  Vir- 
ITl^a],  that  where  a  party  has  obtaln- 
M  one  or  more  continuances  at  prior 
terms  of  the  court,  and  the  court  In 
the  exercise  of  Its  discretifin  refuses 
to  again  continue  his  case,  even 
when. -he  has  brought  himself  appar- 
ently -jrlthln  the  general  rule,  wh'ch 
ordinarily  entitles  a  party  to  a  con- 
tinuance, the  appellate  court  will  not 
reverse  such  case  because  of  the  re- 
fusal of  the  circuit  court  to  grant 
auch  continuance,  unless  the  party 
complaining  makes  out  a  very  strong 
case,  and  the  appellate  court  sees, 
that  the  party  has  suffered  from  an 
abase  by  the  circuit  court  of  its 
legal  discretion.  Snme  appellate 
courts  have  gone  farther  than  ours 
and  have  held,  that  they  would  not 
review  the  exercise  of  such  discre- 
tion by  the  inferior  court,  whose  op- 
portunities of  exercising  its  discre- 
tion In  such  case  must  greatly  ex- 
ceed that  of  the  appellate  court.  We 
have  however  determined  that  the  ex- 
ercise of  such  discretion  is  review- 
able; but  under  such  circumstances 
the  leaning  of  the  court  will  be 
strong  to  support  the  action  of  the 
eircuit  court."  Logie  v.  Black,  24 
W.  Va.  1,  21  [quot  Morgantown  Sec- 
ond Kat.  Bank  v.  Ralchsnyder,  64 
W.  Va.  231,  2S9,  46  SB  20«I. 

as.  Hutcherson  t.  Ladson,  130  (3a. 
427,    60   SB  1000. 

99.  ■  Livingston  v.  Delafleld,  1  Cai. 
(N.  T.)  «;  Bowen  v.  Douglass,  2 
Dall.  (Pa.)  44.  1  L..  ed.  282;  Farr  v. 
McDowell,    1    S.   C.   L.   31. 

SO.  Hammond  v.  Haws,  11  F.  Cas. 
No.  6,002,  Wall.  Sr.  1.  And  see  Bird 
V.  Snow,  24  Mi»c.  759,  B3  NTS  900 
(where,  in  a  case  in  which  the  opin- 
ion does  not  disclose  the  ground  of 


or  the  showing  on  the  last  applica- 
tion for  a  continuance,  the  court 
held  that  where,  after  several  ad- 
journments, it  Is  stipulated  by  the 
parties  that  the  action  shall  be 
tried  on  a  certain  date,  and  no  fur- 
ther adjourment  shall  be  asked  for 
by  either  party.  It  is  not  error  for 
the  court  to  refuse  to  grant  a  fur- 
ther adjournment). __, 

31.  O'Brien  v.  Kunti,  84  NTS  63B, 
14  NTAnnCas  35. 

aa.  Hutchinson  v.  Manchester  St. 
R.  Co.,  78  N.  H.  271,  60  A  1011.     ^^_ 

33.  Garrett  v.  Garrett,  12  Ind.  407. 

34.  Northwestern,  etc..  Aid  Assoc. 
V.  Primm,  124  111.  100.  16  NB  98; 
Peru  Coal  Co.  v.  Merrick,  79  111.  112; 
Stookley  v.  Goodwin,  78  111.  127; 
Maplewood  Colliery  Co.  v.  Sleben- 
mann,  182  111.  A.  452;  Huff  v.  Free- 
man, IB  La.  Ann.  240;  Bell  v.  Wil- 
liams,  3   La.    447. 

Amimdmant  of  aSdsvlt  see  supra 

86."  Shattuck  v.  Myers,  13  Ind. 
46,   74   AmD  236. 

36;  Aiken  v.  Carmichael,  127  Qa. 
407.  56  SB  440. 

37.  Welsh  V.   Savery,   4   Iowa  241. 

38.  A*  groniia  for  eontlnnaBce 
gvneraily  see  supra  |i   36-47. 

39.  Morehouse  v.  Morehouse,  136 
Cal.  332,  68  P  978;  Hollis  v.  Watson, 
89   SW  648,   28  KyL  560. 

4a  Hollis  V.  Watson.  89  SW  548, 
28  KyL  550;  Irish  Industrial  Expo- 
sition, etc.,  Co.  V.  Sheridan,  121  App. 
Dlv.  922,  106  NTS  392. 

41.  Ala, — Spann  v.  Torbert,  ISO 
Ala.  641.  30  S  389. 

Colo. — Ford  v.  Simmons.  62  Colo. 
249,   121   P   167. 

Oa. — Bomar  v.  Bqultable  Mortg. 
Co.,  121  Oa.  464,  49  SB  267;  Stanford 
V.  New  Bngland  Mortg.  Security 
Co..  110  Ga.  274,  84  SB  600. 

Okl. — Weems  v.  Melton,  160  P    720. 


Wash. — Traynor  v.  White,  44  Wash. 
560,  87  P  823;  Puget  Sound  Mach. 
Co.  v.  Brown  Alaska  Co.,  42  Wash. 
681.  85  P  671. 

W.  Vk. — Morgantown  Second  Nat. 
Bank  v.  Ralphsnyder,  64  W.  Va.  231, 
46  SB  206. 

43.  Payne  v.  Zell,  98  Va.  2»4,  S« 
SB  379. 

43.  Seagraved  v,  W.  B.  Powell  Co., 
136  Ga.  877,  72  SB  349. 

44.  Gable  y.  Gable,  130  Ga.  689,  61 
SB  596;  Camp  v.  Britt,  121  Ga.  466, 
49  SB  286;  Handley  v.  Merchants', 
etc..  Bonk,  10  Ga.  A.  883,  73  SB  413. 

4B.  Bond  v.  Dallas  Nat.  Bxch. 
Bank,  (Tex.  Civ.  A.)  6S  SW  71;  Puget 
Sound  Mach.  Depot  v.  Brown  Alaska 
Co.,  42  Wash.  681,  86  P  671. 

40.  Rubens  v.  Mead.  6  Cal.  Unrep. 
Cas.  14,  63  P  432;  Camp  v.  Britt,  121 
Ga.  466,  49  SB  286;  Puget  Sound 
Mach.  Depot  v.  Blown  Alaska  Co., 
42  Wash.  681,  85  P  671. 

47.  Canty  v.  Pierce,  (CaL)  169  P 
582. 

43.  Rubens  v.  Mead.  6  Cal.  Unrep. 
Cas.  14.  68  P  432;  Townsend  v.  Rhea, 
38  SW  866,  18  KyL  901;  Ball  v.  Miller, 
(Tex.  C?lv.  A.)   187  SW  688. 

ra]  TestlmoBT  not  decisive. — A 
refusal  of  defendant's  second  motion 
for  a  continuance  is  not  an  abuse  of 
the  trial  court's  discretion,  where 
there  is  evidence  entitling  plaintiff  to 
recover,  and  where  the  testimony  of 
defendant,  if  present,  would  only 
raise  a  conflict  in  the  evidence.  Ball 
v.  Miller,   (Tex.  Civ.  A.)  187  SW  688. 

45.  Lamoreaux  v.  Eggleston,  171 
Mich.  201,  137  NW  77. 

so.  In  re  Bollinger,  146  Cti\.  761, 
79  P  427;  Farmers'  Oil.  etc.,  Co.  v. 
Louisville  Cotton  Oil  Co.,  12  Ga.  A. 
22,  76  SB  751;  Koch  v.  Wisconsin 
Pea  Canners  CSo..  146  Wis.  267,  181 
NW  404. 

61.    Whitley    V.    Clegg.    120    Oa. 


For  latar  mmm,  Asvalopaaita  and  OhaaCM  in  the  law  see  cumulatWe  Annotations,  aama  title,  page  and  note  numbar. 
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at  the  trial  cannot  be  expected,"  or  where,  on  a  ( 
previous  postponement,  the  attorney  agreed  that  he 
voald  try  the  case  on  the  day  or  at  the  term  to 
which  the  continuance  was  had."" 

[$  160]  4.  Absence  of  Witaess  or  Evidence.*^ 
The  refusal  of  a  motion  for  a  second  or  further 
continuance  based  on  the  absence  of  a  witness  is 
within  the  discretion  of  the  court,"  where  the  party 
has  been  guilty  of  a  lack  of  diligence""  in  failing  to 
subpoena  the  witness,"  or  to  compel  his  attendance 
by  attachment,"  or  to  take  his  deposition,"  or,  in 
ease  the  witness  is  sick,  where  there  is  no  showing 
as  to  the  probable  duration  of  his  illness,"  or  where 
the  witness  is  a  fugitive  from  justice,**  or  will  be 
of  doubtful  competency  if  found.*^ 

[i  161]  B.  What  ConstitTites  Sach  Applications 
or  Gontinnances.  Continuances  are  counted  as  first, 
second,  or  subsequent  applications,  from  the  filing 
of  the  suit,  not  from  the  reversal  of  a  case  on  ap- 
peal or  error."  So  ip  case  of  a  mistrial  after  a 
continuance  has  been  granted,  an  application  for 
another  continuance   will  be   treated   as  a  second 


applieation.**  But  where  a  new  cause  of '^etioa  it 
set  up  by  amendment, .  an  application  for  ooptinnV 
anoe  for  evidence  to  meet  such  new  action  is  td  b* 
treated  as  a  first  application,  although  a  former 
application  had  been  made  therefor  prior  to  the 
amendment."  And  it  has  been  held  that,  a  request 
for  a  continuance  after  a  postponement  of  four  days 
allowed  oh  ah  amendment  was  not  a  request  ftfr  a 
second  continuance.**  Whether  an  application  for 
a  continuance  is  to  be  deemed  the  first  or  second 
of  the  party  making  it  may"  sometimes  depend  on 
the  nature  and  ground  of  the  previous  continuJ'- 
ance,*'  or  the  relation  to  each  other  of  d^fen^nt^ 
sued  jointly.** 

[(  162]  0.  Application  and  Affidavit,  it  is  "not 
required  that  the  application  should  state  specially 
that  it  is  a  first  or  second  one.**  Upon  a  second  of 
subsequent  application  an  affidavit  is  usually  lieces^ 
sary,™  as  in  the  case  of  a  first  application,^'  and 
the  allegations  thereof  must  be  more  precise  as  to 
the  grounds  urged  in  favor  of  the  relief,'*  and  the 
diligence  employed  by  the  applicant."    Even  where 


1038,  48  SB  406:  Obenchaln  v.  Ran- 
some-Crummey  Co..  69  Or.  647,  188 
P  1078.  139  P  920;  Banner  v.  Thomas, 
(Tex.  Ov.  A.)  159  SW  102;  Klngman- 
Texaa  Impl.  Co.  v.  Herrlne  Nat. 
Bank.  (Tex.  Ov.  A.)  158  SW  394. 

52.  Geiirer  v.  Payne,  102  Iowa  681, 
69  NW  5BI.  71  NW  B71. 

63.  Farmers'  Oil,  etc.,  Co.  v.  Louis- 
ville Cotton  on  Co..  12  Ga.  A.  22,  76 
SE  7B1:  RlesKo  v.  GlenKarlffe  Realty 
Co..  118  App.  DIv.  414,  101  NTS  832 
[air  194  X.  Y.  600  mem.  88  NK  1130 
mem].  To  same  effect  O'Brien  v. 
Kuntx.'84  NTS  535,  14  NTAnnCaa  36. 

64.  *»  gtoaai.  for  oontlnnanca 
fanazan^  se«  supra  IS  59-90. 

66.  Jurmers'  Oil,  etc..  Co.  v.  Louis- 
ville Cotton  OH  Co.,  12  Ga.  A.  22,  76 
SE  751;  Beiry  v.  Burnett,  28  T«x. 
Civ.  A.   668.   56   SW  769. 

65.  Slade  v.  McClure,  76  111.  819; 
Connecticut  P.  Ins.  Co.  v.  Hardin, 
168  Ky.  877.  182  SW  204;  Masonic  L. 
Assoc."  v.  Robinson.  166  Kv.  371,  160 
SW^  1078;  Levy  v.  Hahn,  Si  Tejc.  Civ. 
A.  208.  81  SW  364;  Gulf,  etc.,  R.  Co. 
V.  Robinson,  (TeX.  Civ.  A.)  79  SW 
827;  Collins  V.  Weiss,  88  Tex.  Civ.  A. 
282.  74  SW  46. 

67.  Leach  v.  Detroit  Electric  R. 
Co..  125  Mich.  178.  84  NW  816. 

58.  Shook  V.  Thomas.  21  111.  87; 
Rodders  v.  McLeary,   6  Ind.   236. 

Se.  Del. — Cromwell  v.  Granfleld,  23 
Del.  838.  76  A  602. 

Ind. — Sutherlin  v.  State,  108  Ind. 
889.  9  NW  298. 

Iowa. — Owens  v.  Hart,  66  Iowa  665, 
24  NW  41. 

N.  C. — Cromartie  v.  Atlantic  Coast 
Une  R.  Co..  156  N.  C.  97,  72  SE  98. 

Tex. — Little  V.  State,  76  Tex.  616, 
12  SW  966:  East  Line,  etc..  R.  Co. 
V.  Scott.  71  Tex.  703.  10  SW  298.  10 
AmSR  804;  Hunt  v.  Makemson.  66 
Tex.  3;  Owen  v.  Clbolo  Creek  Mill, 
etc..  Co.,   (CTv.  A.)  48  SW  297. 

W.  Va. — ^Davls  V.  Walker.  7  W.  Va. 
447. 

[a]  Tims  a  continuance  was 
properly  refused  where  a  party  had 
from  March  to  November  to  take 
depositions  on  a  previous  continu- 
ance. Owens  T.  Hart,  66  Iowa  666, 
24  NW  41. 

[b1  Baoond  dspoaltioiu — (1)  An 
application  for  a  second  continuance 
on  the  erround  of  an' absent  witness 
will  not  be  grranted,  where  it  appears 
that  the  deposition  of  the  witness  had 
been  taken,  and  his  m-esence  was 
desired  to  explain  some  portions  of 
it,  that  no  effort  had  been  made  to 
again  take  his  deposition,  and  that 
the  witness  was  In  the  employ  of  the 
applicant.  East  Line,  etc.,  R.  Co.  v. 
Scott.  71  Tex.  703.  10  SW  298.  10 
AinSR  804.  (2)  So  where  a  party 
seeking  a  second  continuance  snows 
that  he  did  not  search  for  certain  lost 
depositions    until    the    day    of    trial. 


that  he  had  eighteen  days'  notice  of 
the  time  of  trial,  and  that  the  de- 
ponents were  during  that  time  within 
his  reach,  the  application  does  not 
show  due  dillerence.  Owen  v.  Clholo 
Crepk  Mill,  etc.,  Co.,  (Tex.  Civ.  A.) 
43  SW  297. 

SOk  Hlers  V.  Atlantic  Coast  Line 
R.  Co.,  75  S.  C.  311,  66  SB  467,  9 
AnnCas  1114. 

61.  Levy  v.  Larsen.  167  Fed.  110, 
92  CCA  662. 

Sa.  Leghorn  v.  Nydell,  89  Wash. 
17.  80  P  833. 

63.  McMlchael  v.  Truehart,  48 
Tex.   218. 

64.  Stewart '  v.  Austin,  1  Overt. 
<Tpnn.)  186. 

66.  Chicago,  etc  R.  Co.  v.  Oroner, 
100  Tex.  414,  100  SW  187. 

e&  Gerkln  v.  Brown,  177  Mich.  46, 
143  NW  48.  48  LRANS  224. 

67.  Ritchey  v.  Pendley,  11  Ga.  A. 

496.  75  SE  841. 

[a]  Tliiia  In  one  case  the  mov- 
ant's continuances  were  held  not  to 
have  been  exhausted,  merely  because 
at  prior  terms  of  the  court  the  case 
had  been  continued  by  agreement  of 
parties,  and  because  of  the  absence 
of  counsel.  The  court  said:  "The 
latter  was  a  continuance  by  law,  de- 
signed primarily,  not  for  the  benefit 
of  parties,  but  for  their  counsel.  It 
was  not,  strictly  speaking,  a  contin- 
uance for  Ritchey,  because  if  his 
counsel  thought  It  his  duty  to  remain 
in  attendance  on  the  legislature,  he 
could  have  done  so,  and  Ritchey 
could  not  have  gotten  a  trial,  even  if 
he  had  desired  to  have  the  case  tried, 
unless  he  had  gone  to  the  expense  of 
employing  other  counsel.  Th«  con- 
tinuance by  agreement  of  parties 
was  not,  strictly  speaking,  a  continu- 
ance by  this  movant,  and  therefore 
was  not  wholly  chargeable  to  him." 
Kitchey   v.    Pendley,    11   Ga.   A.   495, 

497.  75  SB  841. 

68.  Ft.  Worth,  etc.,  R.  Co.  v.  Enos, 
16  Tex.  Civ.  A.  673,  39  SW  1095. 

[a]  niustratlon. — An  application 
for  a  continuBJice  by  one  of  two  rail- 
road companies  sued  jointly  for  per- 
sonal Injuries  Is  a  "flrst  application," 
although  the  other  defendant  had 
previously  applied  for  a  continuance, 
where  each  defendant  operated  an  in- 
dependent railroad,  was  alleged  to  be 
liable  by  reason  of  acts  of  its  own 
employees,  and  answered  separately. 
Ft.  Worth,  etc,  R.  Co.  v.  Enos,  16 
Tex.  Civ.  A.  678.  39  SW  1096. 

66.  Arnold  v.  Hockney,  51  Tex. 
46;  Barth  v.  Jester.  3  Tex.  A.  Civ. 
Cas    i  222 

70.  Lancino  v.  Smith,  36  Utah  462, 
106  P  914. 

71.  See  supra  I  119. 

7a.  Mich. — McNaughton  v.  Evert, 
116  Mich.  141,  74  NW  486. 


Mo. — State  v.  Bennett,  31  Mo.  462, 

N;  J.— Ogden  v.  Gibbons.  5  N.  J.  L; 
618. 

N.  Y. — Brooklyn  OH  Works  v. 
Brown,  38  HowPr  461. 

S.  D.— Hood  V.  Fay,  15  S.  D..  84,  Si 
NW  528. 

Tenn. — ^Lelper  v.  EJarthman,  (Ch. 
A.)  46  SW  321. 

Tex. — ^Arnold  v.  Hockney,  61  "Tex. 
46;  Coleman  v.  Beardsley.  16  SW 
1011;  Crawford  v.  Lozano,  (Civ.  A.)' 
48  SW  538. 

[a]  Absence  of  witness. — ^When  a 
second-  application  is  made  for  the 
continuance  of  a  cause  on  account  of 
the  absence  of  a  material  witness,  the 
atHdavlt  must  state  the  facts  the  ab.i 
sent  witness  is  expected  to  prove 
more  specifically  than  they  had  al- 
■  ready  been  set  out  in  a  pleading  Iq 
the  action.  State  v.  Bennett,  81  Mo,' 
462;  Lelper  v.  Earthman,  (Tenn.  Ch.j 
46  SW  321:  Crawford  v.  Losan^ 
(Tex.  Civ.  A.)  48  SW  538. 

IbJ  Snrpzise. — ^An  application  for 
a  second  continuance  on  the  grouna 
of  surprise  and  inadvertence  muidl 
state  facts  showing  wherein  plalntUM 
were  surprised,  or  in  what  the  Inadt 
vertence  consisted.^  Hood  v.  Pay,  IB 
S.  D.  84,  87  NW  5^8.       .  . 

[c]  Bpeclid  afflOsvlt. — If  there  haa 
already  been  a  poStponenient  of  th0 
trial  at  the  instance  of  the  party  HOy 
llcltlng,a  second  adjournment,  or  any 
other  circumstances  raising  a  sfuppo.. 
sltlon  that  his  application  Is  nieiiels 
for  delay,  then  he  must  pre  sept  a  spe- 
cial affidavit.  Brooklyn  Oil  Works  Vj 
Brown.   38  HowPr   (N.  Y.)    461. 

73.  Ford  v.  Simmon^  62  (iolo.  249, 
121  P  167:  Shook  v.  Thomas,  '21-  111, 
87-;  MadlsonvIUe,  etc..  R.  C6.'  v.  Owen, 
147  Ky.  1,  143  SW  421;  Bast  Texas 
Land,  etc.,  Co.  v.  Texas  Lumber  Oo., 
21  Tex.  Civ.  A.  411.  52  SW  646. 

"On  a  flrst  application  a  less  de.>, 
gree  of  diligence  would  satisfy  the 
court,  than  on  a  second  or  third  ap- 
plication. The  fact  that  a  party  ap- 
plies for  the  continuance  of  a  cause 
a  second  time  on  account  of  the  ab-' 
sence  of  the  same  witness,  might 
create  the  suspicion  that  the  ■  party 
was  not  su'fllclently  anxious  for  l|iis 
attendance  to  make  the  necessary 
elfort  to  procure  it,  and- would  redulre 
evidence  of  greater  diligence  tham  if 
It  were  a  flrst  application,  and  so 
would  It  continue  to  require  greater 
diligence  on  each  successive  appllca.. 
tlon."  Shook  V.  Thomas.  21  III.  87, 
89. 

[a]  Teadsr  of  wltaaw  fees.—' 
Under  Rev.  St.  art  1278.  providing 
that  a  party  applying  for  a  continu- 
ance for  the  want  of  material  testi- 
mony shall  make  affidavit  showing 
due  diligence,  where  the  third  appli- 
cation for  continuance  on  the  ground 
of    absence    of    material     witnesses 
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the  eontinuanee  is  asked  on  a  difEerent  state  of 
facts,  the  statements  in  the  affidavit  are  required 
to  be  more  speeifie  than  on  an  original  application/* 


and  it  is  better  in  all  eases  to  follow  the  words  of 

the  statute  itself.'* 


*OONTINnA]II>0.  Literally  "By  continuing;' 
in  continuing. "  '  In  pleading,  a  word  which  was 
formerly  used  in  a  special  declaration  of  trespass 
when  plaintiff  would  recover  damages  for  several 
trespasses  in  the  same  action;  and,  to  avoid  multi- 
plicity of  actions,  a  man  might  in  one  .action  of 
trespass  recover  damages  for  many  trespasses,  lay- 
ing the  first  to  be  done  with  a  continnando  to  the 
whole  time  in  which  the  rest  of  the  trespasses  were 
done;  which  was  in  this  form:  Continuando  (by 
continuing)  the  trespasses  aforesaid,  etc.,  from  the 
day  aforesaid,  etc.,  until  such  a  day,  including  the 
last  trespass.'    In  criminal  procedure,  an  allegation 


in  any  appropriate  form  of  words  that  an  offense 
whereof  a  day  of  beginning  is  stated  is  continuing 
to  another  day  stated.'* 

.  CONTIKUATION.  The  act  of  continuing,  or  that 
which  is  added  by  continuing.'  In  Engl^h  stock 
exchange  parlance,  to  sell  and  to  ajp-ee  to  rebay 
the  same  amount  of  stock  at  a  future  day  at  the 
same  price  plus  a  sum  for  the  accommodation.* 

CONTINUE.  To  remain  in  a  g^iven  place  or  con- 
dition;' to  remain  in  connection  with;'  to  abide;* 
to  stay;'"  to  keep  up  or  to  maintain  a  particular 
condition,  course,  or  series  of  actions;"  to  unite;'* 
to  connect;'*  to  protract  or  to  extend  in  duration;'* 


With  I 


does  not  show  that  their  fees  were 
tendered,  nor  that  their  testimonr 
would  be  i>rocured  at  the  next  term, 
the  refusal  of  the  application  Is  not 
an  abuse  of  discretion.  Bast  Texas 
lAnd,  etc,  Co.  v.  Texas  Lumber  Co., 
21  Tez.  Civ.  A.  411.   62  SW  646, 

74.  Schultx  v.  McLean,  109  Cat. 
437.  48  P  E57. 

98.    Champion  v.  Angler,   16  Tex. 

^z. 

X.     Adams  Gloss. 
.  8.     Adams  Gloss. 

8.  Adams  Gloss.  See  also  Black 
li.  D.  [cit  Terraes  de  la  Ley]. 

AoOon  laid  with  oonnanando. 
"An  action  Is  said  to  be  laid 
a  continuando  when  the  Injury 
Is  alleged  to  have  been  committed  by 
continuation  from  one  day  to  an- 
other, or  at  divers  days  and  times 
between  such  a  day  and  such  a 
day."  Benson  v.  Swift.  2  Mass.  50, 
54.  (2)  In  an  action  In  which  the 
rules  of  pleading  at  common  law 
received  consideration  the  court 
Said:  "In  case  of  cattle  trespassing 
on  the  lands  of  an  adjoining  owner, 
it  often  happens  that  the  injury  is 
a  continuing  one,  committed  by  the 
different  animals  on  the  same  or  on 
different  days,  so  that  It  would  be 
almost  impossible  to  separate  the 
acts  of  trespass.  It  was  indi.ipen- 
sable  In  such  cases,  to  avoid  a  multi- 
plicity of  actions,  and  to  relieve 
parties  from  the  obligation  of  prov- 
ing distinct  and  Independent  causes 
ofaction,  that  they  might  allege  the 
trespass  with  a  continuando,  and 
recover  for  such  Injury  as  they  were 
able  to  prove  to  have  been  done  by 
the  defendant's  cattle."  Richardson 
T.  Northrup,  66  Barb.  (N.  T.)  85,  87. 

4.  1  Bishop  Cr.  Proc.  I  394  [quot 
State  V.  Brown,  10  Okl.  Or.  52,  133  P 
1143,  1144;  Peo.  v.  SulILvan.  9  Utah 
196.  199,  S3  P  701].  See  also  State 
V.  Murray,  237  Mo.  158  168.  140  SW 
899;  and  generally  Indictments  and 
Informations  [22  Cyc  319]. 

ft.    Standard  D. 

(a1  Oontlniiation  of  Oamafes. — 
Several  unconnected  acts  of  dam- 
ages, each  complete  in  itself,  uncon- 
nected with  any  other  of  them,  have 
been  construed  as  not  const'tuting 
a  continuation  of  damage  within  the 
meaning  of  a  statute.  Brown  v. 
Grand  Trunk  R.  Co..  24  TJ.  C.  Q.  B. 
360.   855. 

[b]  Ooatinnatlon  of  nit. — (1)  A 
proceeding  under  Rev.  St.  (1896)  c  17 
tit  30  art  1876.  authorixing  a  new 
trial  for  good  cause  shown,  on  de- 
fendant's aonllratlon,  where  Judg- 
ment was  rendered  against  him  on 
service  by  publication  without  ap- 
pearance, is  not  an  "origlnBl  suit," 
but  a  "continuation  of  the  former 
suit"  Wolf  V.  Sahm.  66  Tex.  Civ.  A. 
664,  672.  120  SW  1114.  121  SW  661. 
<2)  A  suit  In  equity  dependent  on  a 
former  suit  has  been  construed  as 
being  but  a  continuation  In  a  court 


of  equity  of  the  original  suit,  to  the 
end  that  more  complete  Justice  may 
be  accomplished  thereby.  Campbell 
V.  Qolden  Cycle  Min.  Co.,  141  Fed. 
610,    612.    73    CCA   260. 

8.  Stroud  Jud.  D.  See  Continue 
post  this  page  note  14  [aj. 

T.  Webster  D.  [quot  State  v. 
Murphy,  32  Fla  138,  197.  13  S  705]. 
See  also  Grey  v.  Newark  Plank  Road 
Co.,  65  N.  J.  Li.  51,  64.  46  A  606 
(where,  in  construing  a  provision 
that  an  act  should  continue  in  full 
force  for  the  term  of  fifty  years, 
the  court  said:  "The  word  'con- 
tinue' is  used  in  the  sense  of  're- 
main,' and  has  no  reference  to  any 
prior  term  to  which  the  fifty  years 
are  to  be  added:  it  does  not  say  for 
fifty  years  thereafter"). 

[a]  "OoatiaiM  la  ••rvloa." — A  sur- 
geon in  the  continental  army  who 
accepted  an  appointm'ent  In  the  new 
regiment  of  guards  authorized  by 
the  resolution  of  Jan.  9,  1799,  did 
not  "continue  in  service  until  the 
end  of  the  war,"  within  the  meaning 
of  the  resolution  of  congress  under 
which  the  claim  In  that  case  was 
n^de,  the  reason  being  that  the 
service  was  not  continuous  but  was 
interrupted  and  broken  by  his  re- 
Enlistment  in  another  branch  of  the 
service.  Williams  v.  U.  S.,  164  U.  S. 
648,   14   set  1188.   26   L..  ed.   309. 

8.  Webster  D.  [quot  State  v. 
Murphy,   32  Fla.   138,  197,  IS  S  706]. 

9.  Webster  D.  [quot  State  v. 
Murphy.  32   Fla.    138,   197.   13  S  706]. 

10.  Webster  D.  [quot  State  v. 
Murphy.  32  Fla.   138,   197,   13   S   706]. 

11.  Webster  D.  [quot  Bridges  v. 
Koppelman,  63  Misc.  27,  37,  117  NTS 
306  (quot  Patterson  v.  Rousney, 
(Okl.)   169  P  636,  640)]. 

12.  Webster  D.  [quot  Bridges  v. 
Koppelman,  63  Misc.  27,  37,  117  NTS 
3061. 

18.  Webster  D.  (quot  Bridges  v. 
Koppelman,  63  Misc.  27,  37,  117  NTS 
3061. 

14.  Webster  D.  [quot  BIwell  v. 
Elwell.  70  Misc.  61,  65.  128  NTS 
496;  Bridges  v.  Koppelman,  C3  Misc. 
27,  37,  117  NTS  308  (quot  Patterson 
v.  Rousney,    (Okl.)    169   P  686,  640)]. 

[a]  Bxoksraff*  tcansaotioB. — Pl>il'<- 
tiff  purchased  certain  bonds  through 
a  broker.  He  did  not  nay  for  them, 
hut  InstructPd  the  broker  to  carry 
them  over.  The  broker,  acrordingly. 
Instructed  defendants  to  "continue" 
part  of  them.  In  construing  the 
transaction,  the  court  sa'd:  "To 
continue.'  is  a  technical  term  and  is 
explained  by  the  witnesses.  It 
means  to  sell  and  to  agree  to  rebuy 
the  same  amount  of  stock  at  a  fu- 
ture day  at  the  same  nrice  anil  a 
sum  for  the  accommodation.  Such 
a  transaction  is  not  a  loan,  but  a 
Rale  and  repurchase.  The  true  na- 
ture of  a  continuation  will  be  best 
seen  by  stating  its  consequences  in 
all    possible    events.     These    are    as 


follows:  [First,  the]  original  seller 
.  .  .  may  perform  nis  contract  to 
rebuy;  then  he  is  entitled  to  receive 
the  amount  of  bonds  agreed  to  t>e 
Bold  to  him,  and  if  they  are  deliv- 
ered to  him  the  transaction  is  closed. 
If  they  are  not  delivered,  he  is 
entitled  to  the  damages  he  has  sus- 
tained by  not  getting  them.  [Sec- 
ondly the]  original  seller  .  .  .  may 
make  default  —  1.  e.,  not  pay  the 
amount  at  which  he  has  agreed  to 
rebuy;  he  then  himself  becomes 
liable  to  an  action  for  breach  of 
contract  Then,  if  (a)  the  bonds 
have  gone  up,  the  person  to  deliver 
them  suffers  no  damage,  but  gains 
'on  the  transaction.  There  are  no 
damages  to  pay,  and  the  transaction 
Is  at  an  end.  But  if  (b)  the  t>onds 
have  gone  down,  the  person  to  de- 
liver them  sustains  damage,  and  the 
amount  is  the  difference  between 
their  market  value  at  the  tin)e  when 
the  original  seller  .  .  .  ought  to  have 
j[>aid  for  them  and  the  price  which 
he  agreed  to  pay  for  them.  To 
ascertain  the  market  price  the  per- 
son who  has  to  deliver  them — here 
the  bank — sells  the  amount  he  had 
to  dellypr.  or. he  gets  the  prl<;e  fixed 
by  the  official  assignee  of  the  Stock 
Efxchange.  In  all  and  every  of  these 
cases  the  bonds  orlKinallr  sold  by 
the  person  wanting  to  carry  them 
over  or  to  continue  them  .  .  .  remain 
the  property  of  the  person  who  first 
bought  them,  1.  e.,  the  tnmk.  But  it 
is  obvions  that  a  sale  and  contem- 
poraneous agreement  for  repurchase 
at  the  same  price,  though  not  a  loan 
in  point  of  law,  is.  In  a  business 
point  of  view,  so  like  a  loan  by  the 
first  buyer  to  the  first  seller  as  to  be 
easily  mistaken  by  business  men  for 
a  loan."  Bongiovanni  v.  SociAt4 
a«nerale.  64  L.  T.  Rep.  N.  S.  S20. 
821. 


[b]    As   saalTalmt   of 

(1)  As  used  in  a  lease  providing  that, 
if  at  the  end  of  a  certain  period  the 
lessors  did  not  continue  the  lease  of 
certain  property  they  would  com- 
pensate the  lessor  for  improvements. 
the  word  "continue"  was  construed 
as  being  used  as  the  equivalent  of 
"renew."  Rex  v.  St.  Catharines  Hy- 
draul'c   Co..    43    Can.    S.   C.    696.    606. 

(2)  Where  In  a  lease  of  property  for 
ten  years  It  was  provided  that.  In 
cfute  the  lease  could  not  be  continued 
after  the  exniratlon  of  ten  years  by 
mutual  agreement  of  the  parties,  the 
lessor  was  to  pay  for  imnrovementa 
made,  the  court,  in  construing  the 
contract,  said:  "It  Is  .  .  .  urged  that 
the  term  'continued'  by  Intendment 
of  the  parties  means  'renewed.'  and 
should  be  so  read  in  the  lease,  and. 
thus  read,  it  signifies  a  renewal  of 
the  original  term  of  10  years.  This 
would  be  a  strained  and  unnatural 
construction  of  the  term,  as  In  its 
ordinary  sense  it  has  aooropriate 
application     In     the     connection     In 
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to  persevere  or  to  persist  in;"  to  cease  not;"  to. 
carry  onward''  or  to  extend;"  to  prolong**  or  to 
produce;"  to  add  to,"  or  to  draw  out  in  length," 
duration,^  or  development;"  to  retain,  suffer,  or 
cause  to  remain.**  The  term  implies  uninterrupted 
eonnection**  and  duration."  Phrases:  "Continue 
in  office,""  "continue  in  service,"*  "continue  in 
session,"**  "continue  to  carry  on  the  same  busi- 


ness." ** 

Oontinninc.  Perpetrating,  protracting,  or  pro- 
long^g  from  one  time  to  another.*^  Phrases: 
"Continuing  and  abiding  by,"**  "continuing  an 
injunction,"**  "continuing  body,"**  "continuing 
cause  oi  action, "  **  "  continuing  cause  of  forfeit- 
ure,"*'    "continuing     condition,"**     "continuing 


which  It  Is  employed.  The  lease  Is 
essentially  continued  under  a  ten- 
ancy from  year  to  year.  In  either 
event,  there  could  be  no  holding 
absolutely  under  the  old  lease.  The 
relationship  would  be  continued  by 
a  holding  over,  thereby  creatins  a 
tenancy  from  year  to  year,  as  well 
as  by  a  renewal,  which  would  be  the 
creation  of  a  new  term;  so  that  the 
word  'eontlnned,'  In  Its  ordinary  s'g- 
nlflcation.  Is  appropriate  In  char- 
acterlsinK  any  continuance  which 
may  be  had  by  mutual  afcreement  ot 
the  parties;  and  we  most  cive  It 
that  meantnK  here.  The  context  or 
a  conatruct'on  of  the  asreement  by 
the  four  comers  calls  for  none 
other."  Parker  v.  Page,  41  Or.  679. 
S86.  69  P  g22. 

18.  Webster  D.  [quot  BIwell  v. 
Slwell.  70  Misc.  61,  66,  128  NTS  49S; 
Patterson  v.  Rousney,  (Okl.)  169  P 
SS6.   SSS). 

IS.  Webster  D.  [quot  Elwell  v. 
Klwell.  70  Misc.  M,  66.  128  NTS 
496;  Patterson  v.  Rousney,  (Okl.) 
159  P  636,  689]. 

17.  Webster  X>.  [quot  Bridges  v. 
Koppelman,  68  Misc.  27.  87.  117  NTS 
806;  Patterson  v.  Rousney,  (Okl.) 
169    P   636,    689]. 

U.  Webster  D.  [quot  Bridges  v. 
Koppelman,  63  Misc.  27.  37,  117  NTS 
306;  Patterson  v.  Rousney,  (Okl.) 
159  P  686.  639;  PhlUdelnhla  v.  Phila- 
delphia, etc..  R.  Co.,  68  Pa.  263.  263]. 

U.  Webster  D.  [quot  Bridges  v. 
Koppelman,  63  Mlsc.17.  37,  117  NTS 
166;  Patterson  v.  Rousney,  (Okl.)  169 
P  686,  6391. 

ao.  Webster  D.  [quot  Patterson  v. 
Rousney.   (Okl.)   169  P,636,   639]. 

SI.  Webster  D.  [quot  Patterson  v. 
Rousney.    (Okl.)   169   P  636,  639], 

aa.  Webster  D.  [quot  Patterson  v. 
Rousney,  (OkL)  169  P  636.  6391. 
See  also  Bridges  v.  Koppelman.  63 
Misc.  27,  87.  117  NTS  306  (where 
Webster  is  quoted  as  deilning  the 
term  as  meaning  "to  draw  out  at 
lemrth'"). 

33.  Webster  D.  [quot  Patterson  t. 
Rousney.  (Okl.)  169  P  636.  639]. 

S4.  WebPtPr  D.  [quot  Patterson  v. 
Roiisnev.   (Okl.)   159  P  636.   639]. 

as.  Webster  D.  [quot  Patterson  v. 
Rousney.  (OkL)  169  P  636,   6391. 

8&  Belknap  V.  Belknap,  2  Johns. 
Ch.   (N.  T.)  468.  470,  7  AmD  548. 

[a]  ninatT^tloiu.— In  construing  a 
statute  providing  for  the  drainage 
of  swamp  lands,  and  authorizing  In- 
spectors, should  they  And  It  neces- 
sary, "to  continue  such  dltcl\  or 
ditches  through  lands  adjoining  any 
such  tracts  of  swamp  or  bog  mead- 
ow, for  the  purposes  of  draining  the 
same  more  efrectually."  the  court 
said:  'To  continue  a  line  or  ditch, 
does  not,  in  the  ordinary  or  gram- 
matical sense,  admit  of  any  inter- 
vening substance  to  break  the  conti- 
nuity. It  implies  uninterrupted  con- 
n<Mrtfr<n;  and  the  ditch  cannot  prop- 
erly be  said  to  be  continued,  by  ter- 
min.iting  it  at  the  north  end  of  the 
pond,  and  bv  deepening  the  outlet  of 
tlint  pond  at  the  southeast  comer. 
.  .  .  The  ditch  was  to  be  contin- 
ued through  lands  adjoining,  that  Is. 
through  lands  next  to,  and  which 
touched,  the  swamp  or  bog  meadow; 
but  none  of  the  lands  of  the  plain- 
tiffs adjoin  the  great  swamp  where 
the  main  ditch  terminates,  though 
they  may  adioin  the  small  or  pine 
swamp  at  the  south  end  of  the 
pond."  Belknap  v.  Belknap,  2  Johns. 
Ch.  (N.  T.)  468,  469,  470,  7  AmD 
64S. 

tft.  Winnton-Snlem  Masonic  Tem- 
ple (te.  V.  Union  Quano  Oo„  162  N.  C. 
87,  77  SB  1106.  1107. 


ra]  XUustratloB.1— Where  a  lease 
for  six  months  contained  a  provision 
that  the  lessee  might  have  the  privi- 
lege of  continuing  the  lease  for  a 
term  of  four  years  on  the  same  con- 
ditions. It  was  construed  to  mean 
that  the  six  months'  term  should  be 
extended  in  duration  from  Its  be- 
ginning for  a  term  of  four  years,  and 
no  new  or  additional  term  was 
created.  In  other  words,  the  term  of 
Klx  months  was  enlarged  into  one  of 
four  years.  WInston-Salem  Masonic 
Temple  Co.  v.  Union  Guano  Co.,  162 
N.  C.  87.  77  SE  1106,  1107. 

98.  State  v.  Murphy,  82  Fla.  188, 
197,  13  S  706;  Oswald  v.  Berwick- 
upon-Tweed.  6  H.  Li.  Cas.  866,  866,  10 
Reprint  1139. 

[a]  'Vo  ooatlnue  ia  oOam  is  to 
remain  in  It."  State  v.  Murphy,  82 
Fla.  138,  197.  13  B  706. 

99.  Williams  V.  U.  S.,  164  U.  S. 
848,  14  set  1188.  26  L.  ed.  309. 

[a]  XUustratloB,— A  surgeon  in 
the  continental  army  who  accepted 
an  appointment  in  the  new  regiment 
of  guards  authorized  by  the  resolu- 
tion of  Jan.  9.  1779.  did  not  "con- 
tinue in  service  until  the  end  of  the 
war."  within  the  meaning  of  tho 
resolutions  of  congress  of  Oct.  21, 
1780.  and  of  March  22,  1783.  the 
court  saying:  "When  he  accepted 
his  appointment  in  the  regiment  of 
guards,  January  9,  1779,  he  ceased 
to  be  a  supernumerary  surgeon's 
mate  and  became  an  active  olllcer  in 
the  new  regiment.  Consequently 
when  that  regiment  was  dlscnarged 
because  its  term  of  enlistment  Had 
expired,  he  was  out  of  service." 
Williams  V.  U.  S.,  164  U.  S.  648,  14 
set  1188.  26  ti.  ed.  309. 

30k  Bond  V.  Baltimore,  111  Md. 
364.  868,  74  A  14. 

31.  Holbrook  v.  Nesbitt,  168  Mass. 
120.  124.  39  NB  794. 

S3.  Kngmann  v.  Immel,  69  Wis. 
249.  257,  18  NW  182  [quot  Patterson 
v.  Rousney,  (Okl.)  1S9  P  636.  640] 
(where  the  term  was  so  construed  in 
a  statute  providing  that  payment  on 
an  existing  claim  shall  be  sufficient 
evidence  of  a  new  or  continuing  con- 
tract). 

[a]  Obtaining  and  contlnnlnr  em- 
ployment  as  ■ysoaymous^— Where  ain 
Information  for  conspiracy  charged 
that  the  conspiracy  was  to  prevent  a 
certain  i>erson  "from  obtaining  work 
or  emi^ovment,  or  continuing  in  his 
said  work  and  employment"  with  a 
certain  corporation,  it  was  held  that, 
as  it  was  alleged  that  the  workman 
was  in  the  employment  of  the  corpo- 
ration when  the  conspiracy  was 
formed,  "obtaining"  employment  in 
Its  shops  and  "continuing"  employ- 
ment there  were  synonymous  terms; 
and  that  the  two  words  conveyed  a 
conjunctive  and  not  a  disjunctive 
meaning.  State  v.  Dyer,  67  Vt.  690, 
700,  82  A  814. 

33.  Rex  v.  Maidstone,  12  East  650, 
664.  104  Reprint  216. 

[a]  ContlBUlar  In  the  same  aar- 
vlcs< — Where  a  period  of  service  was 
abridged  by  the  last  two  days  of  the 
year.  It  was  construed  as  not  being 
a  continuing  and  abiding  by  the 
servant  in  the  same  service  during 
the  space  of  one  whole  year.  Rex 
V.  Maidstone,  12  East  660,  654.  104 
Renrint  216. 

34,  Pioneer  Lace  Mfg.  Co.  v. 
Dndd.  181  Fed.  688.  690.  104  CCA  686; 
Dreutzpr  v.  Frankfort  Land  Co.,  66 
Fed.  642.  646,  13  CCA  73. 

ra1     An  order  de: 
dissolve  a 

not   an   order  continuing  an   inju 
tion.     Pioneer     Lace     Mfg.     (^.     v. 
Dodd,  181  Fed.  688.  690,  104  CXIA  686; 
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order  denying  a  motlOB  to 

pnlbninaiy  Injnnotlnn  is 

der  continuing  an   injunc- 


Dreutser  v.   Frankfort   Land  Co_   n 
Fed.  642.  646.  IS  (X!A  78. 

38.  Peo.  V.  Coleman,  91  App.  Dlv. 
88.  90,  91  NTS  482. 

[a]  mnatistlon.— In  an  action  in- 
volving the  term,  the  court  said: 
"The  board  of  Are  commissioners  ts 
composed  of  the  mayor  of  the  city 
and  two  other  persons.  The  term  of 
olTlce  Is  two  years.  Upon  the  expi- 
ration of  a  term  of  office  or  within 
twenty  days  prior  thereto  the  mayor, 
by  and  with  the  consent  of  the  coro- 
moii  council,  appoints  the  succesfor. 
(Laws  of  1894,  chap  616  H  160,  161). 
The  terms  of  office  expire  at  differ- 
ent times.  It  is.  therefore,  a  con- 
tinuing body,"  Peo.  v.  Coleman.  99 
Apo.  DlV.   88,  90,  91  NTS  488.  ) 

3a  Hole  V.  C^ard  Union,  [189«| 
1  Ch.  293,  296  (where  the  court,  per 
Lindley,  L.  J.,  said:  "What  Is  -a 
continuing  cause  of  action?  Speak- 
ing accurately,  there  Is  no  su<4> 
thing;  but  what  Is  called  a  continu- 
ing cause  of  action  Is  a  cause  of 
action  which  arises  from  the  repletl- 
t<on  of  acts  or  omissions  of  the  ekiHe 
kind  as  that  for  which  the  action 
was  brought"), 

ST.  Congftr  v,  Duryee,  90  N.  T. 
694,   600,   12  AbbNCas  48, 

(a)  As  cause  for  forfMtun  of 
leaaa, — In  an  action  involving  the 
right  of  reSntry  under  a  lease,  the 
court  said:  "We  think  the  phrase 
'a  continuing  cause  of  forfeiture^* 
found  in  some  of  the  reported  casea^ 
is  not  strictly  accurate,  and  Is  mis- 
leading. Leases  may  contain  con- 
tinuing covenants  and  continuing 
conditions:  that  Is  to  say,  covenants 
and  conditions  which  are  to  continue 
throughout  the  terra,  which  being 
violated  by  the  lessee  at  any  time 
during  the  term,  give  to  the  land- 
lord under  the  re-entry  clause  a 
right  to  terminate  the  lease.  But 
any  breach  of  the  condition  or  cove- 
nant creating  a  forfeiture  must  eon- 
slst  of  some  spedflo  act  or  omission, 
which  act  or  omission  is  the  caUsa 
of  the  forfeiture,  and  continues  only 
until  the  landlord  shall  elect  whether 
to  affirm  or  disaffirm  the  lease. 
When  committed  by  the  lessee,  if 
the  lease  gives  the  landlord  the  right 
to  re-enter  for  such  breach,  he  has 
a  right  of  election.  He  may  elect  to 
terminate  the  lease  becaua»  of  the 
breach,  or  he  may  elect  to  affirm  It 
notwithstanding  the  breach.  If  h« 
elects  to  terminate  It,  the  relation 
of  landlord  and  tenant  ceases.  He  Is 
not  ent'tled  to  claim  or  demand  rent, 
for  rent  flows  from  the  lease,  anct 
there  is  no  lease.  If  he  elects  toi 
affirm,  the  affirmance  Is  equivalent 
to  a  new  lease  with  the  same  con- 
tinuing covenants  and  conditions. 
No  past  breach  can  be  used  uoon 
which  to  hinge  a  right  of  re-entry. 
Such  right  can  again  arise  only  in 
case  of  a  new  and  positive  breach 
of  the  covenants  or  conditions  af 
the  lease  occurring  subsequent  to 
Its  affirmance."  Conger  v.  Duryee, 
90  N.  T.  694.  600,  12  AbbNCas  48. 

38.  Rex  V.  Kent  County,  IS  East 
220,  226.  104  Reprint  364;  Priestley 
V.  Foulds.  2  M.  &  a.  175,  194,  40  ECL. 
649.   133  Reprint  710. 

[a]  XUnstntlona. — (1)  Where  at 
statute  gave  powfer  to  a  company 
to  take  or  to  alter  a  highway  for 
their  own  purposes,  on  condition  of 
leaving  another  passage  as  conven- 
ient in  Its  stead,  it  was  construed  av 
being  a  continuing  condition.  Rex 
V,  Kent  County,  13  East  220.  2lf6L 
104  Renrint  864.  (2)  Where  au- 
thorization was  given  to  maintain  a. 
drain  or  drains  in  substitution  of  a 
certain   drain,   it  was   held   to   be   a 


(204  |[13:C.J.] 


CONTINUE 


contempt, " •»  " continuing  contract,' '*>  " continuing 
oorenant,"**  "continuing  crime,"**  "continuing 
:f]rom^eaT  to  year,"**   "continuing  guaranty,"* 


'continuing    injury,"**    "continuing    intorest,"** 
'continuing      negligence,  "*^      "continuing 


sance. 


'  continuing    offense, ' '  * 


noi- 


'  continuing 


case  .of  a  contlnuiiiK  condition. 
:Prl«iUey  V.  Foulds,  2  M.  &  a.  175, 
.  184.   40  ECL  B49,   133   Reprint  710. 

•  aS-.Gfay  V.  Gray,  127  Ga.  345,  66 
-.SB    438;    Tlndall    y.    Nlsbet.    113    Oa. 

1114,  1135,  39  SE  450.   55  LRA  225. 

[a]  Tallms  to  pay  moBM'  nndar 
.cgcdmrjof  oonrt. — (I)    "A   failure   or 

refusal  to  comply  with  the  order  of 
.Ihe  ajurt  to  deliver  or  pay  money  or 

the  like,  or  to  purge  the  contempt.  Is 

a   eontlnulhg  contempt."     Tlndall   v. 

Nlsbet    113    Ga.    1114,    1136.    39    SE 

450.   66    LRA   26.      (2)    A   failure   or 

refusal  to  comply  with  an  order  of 

<so^rt  requlrlnK  the  payment  of  all- 
.  mony,  and  attorney's   fees  is  a  con- 

finiilnK  contempt.    Gray  v.  Gray,  127 

Oa.   345,  66   S£:  438. 
.40..    Van    Wart    v.    Rees,    112    Me. 

4V4,    406.   92   A   328;    In   re   Myer,    14 

If.  M,  46.  89  P  246,  247. 

[a]  A#  a  fleflalt*  t«zin<— The  term 
.  "contlnulnsr  contract,"  In  a  finding 
(by  the  trial  court  In  proceedings  In 

bankruptcy,  that  a  contract  between 
I  a  wife  and  her  husband  for  the  re- 

■  turn  of  money  brought  by  her  into 
..the  community  at  the  time  of  the 
.  marriage  was  a  continuing  contract, 
,vas  not  objectionable  for  indeflnlte- 

nesa.     In   re '  Myer,    14   N.   M.   46,    60, 
89   P  246 

[b]  Katwlala  famUhad  at  aursr> 
.  «at    :  times     iuia«r.     one     oontraot. — 
(Where    all    the    materials    are    fur- 
nished under  one  contract,  although 
tiot,  ordered   at   the   same   time,    or 
vhere    the    quantity    or    prices    are 

<  not  agreed  on  at  the  time  of  the  first 
.order,  the  contract  is  a  "continuing 
.contract"    covering    such    materials. 

Tan  Wart  v.  Rees,  112  Ue.  404,  406, 
'92  A -328 

Aooraai  of  xUfet  of  aotloB  on  oon- 
-^MaalaCoOBtiaota  see  Limitations  of 

JLctlAns  [26  Cyc  1104]. 
Oontraot  of  •nvloytnant  ooastitnt- 

jatg  contlaninff   contract   see   Master 

and   Servant   [26   Cyc   974]. 

Saanaffea  for  Imaali  of  oontinning 

Opntinet  of  salo   see    Sales    [36   Cyc 

•891.  V  . 

•1.     McGlynn  v.  Moore,  25  Cal.  384, 

196;    Leet  v.   Grata.   124   Mo.  A.   394. 

406.   101   SW  696. 

'    (aj     BlSersnt     oovanants      Olstln- 

ynialwdj — ''A    covenant    to    pay    rent 

by  instalments,  to  keep  the  premises 
.in  repair,   to  keep   them   Insured,   to 

pay  the  taxes,  to  properly  cultivate 
.the  land,  and  many  others  that  In- 
'  dtoate  or  necessarily  Imply  the  doing 

of  the  stipulated  acts  successively, 
I  or  BS  ofTten  as  occasion  may  require, 

■  are    continuing   covenants;    but    the 

■  covenast  to  repair  or  insure  on  or 
before  a  time  certain   ...    or  not  to 

.  assign  the  lease,  and  others  of  a  like 
.  character,    are   not   continuing   cove- 
'  nants,    because    the   parties   contem- 
plated   by    such    covenants    to    pro- 
Tide  for  the  doing  or  omission  of  a 
single  act.     The  distinction  between 
the  two  classes  of  covenants  Is  well 
.  Illustrated  by  the  covenants  against 
aub'leaslng,  and  against  the  asslgn- 
;  ment  of  tne  term.     If  the  lessee  as- 
-atgns  contrary  to  his  covenant,  it  Is 
.  n   "breach   once   for-  all,'   but   a   for- 
I  feiture   accrues    to    the    lessor    each 
'  time  the  lessee  sub-leases  the  prem- 
•  Isea   contrary    to    his    covenant.      If 
the   lessee  should,   after   his  assign- 
ment,'contrary  to  his  covenant,  pro- 
cure a  re-asslKnmeot  of  the  lease  to 
-.himself,    a   forfeiture    would   not   be 
.  worked   by   his   assignment   the   sec- 
ond   time."      McGIynn    v.    Moore,    26 
.Cal.   384,   395. 

[b]    Covenant  of  IndofaasiUe  sel- 

'  «1a.     The    covenant    of    Indefeasible 

seisin   Implied    in   the    words    "grant, 

'  bargain,    and    sell,"    contained    In    a 

-  statute,  has  been  construed  as  a  con- 

■  tinuing  covenant  of  Indemnity  hav- 
ing capacity  to  run  with  the  land, 
annexed  and  incident  to  the  Inde- 
feasible estate,  if  it  be   such.     t,eet 


V.  Gratz,  124  Mo.  A.  394,  405,  101  SW 
696. 

Bffaot  of  bxoaoh  of  oontlnntaf 
covenants  see  Judgments  [23  Cyc 
1186]. 

4fl.  Armour  Packing  Co.  v.  U.  S., 
153  Fed.  1,  6,  82  CCA  135,  14  LRANS 
400  [air  209  U.  S.  66,  28  SCt  428,  52 
L..   ed.    681]. 

[al  Zllnstratisns.— (1)  "Embexzle- 
ment  is  a  continuing  crime."  Armour 
Packing  Co.  v.  U.  §.,  153  Fed.  1,  6, 
82  CCA  135,  14  L.RAN«  400  [aff  209 
U.S.  56,  28  SCt  428,  62  L.  ed.  681]. 
(2)  "Larceny  is  a  continuing  crime." 
Armour  Packing  Co.  v.  U.  S.,  supra. 

43.  TIschner  v.  Turledge,  35 
Wash.  286,   289,  77  P  388. 

[a]  Farpetnal  laase  not  Implied 
bjr  tenn. — -Where  an  action  Involved 
a  lease  containing  a  privilege  to  re- 
new, from  year  to  year,  the  court 
said:  "When  we  speak  of  a  thing 
as  continuing  from  year  to  year,  It 
is  only  on  second  thought  that  we 
conclude  it  means  forever."  TIschner 
V.  Rutledge,  36  Wash.  286,  289,  77 
P  388.  ' 

44.  '  See    Guaranty    [20   Cyc    1438]. 
4B.    Bizer    v.    Ottumwa    Hydraulic 

Power  Co..  70  Iowa  146,  147,  80  NW 
172;  Worden  v.  Blelenberg,  119  Minn. 
330,  138  NW  314.  315;  Mast  v.  Sapp, 
140  N.  C.  633,  638.  63  SB  350.  Ill 
AmSR  864,  6  LRANS  379.  6  AnnCas 
384;  Ridley  v.  Seaboard,  etc.,  R.  Co., 
118  N.  C.  996,  1000.  24  SE  730,  32 
LRA  708. 

[a]  Term  defined. — ^A  "temporary 
or  continuing  injury"  Is  one  that 
may  be  abhted  or  discontinued  at 
any  time.  Worden  v.  Blelenberg,  119 
Minn.  330.  138  NW  314.  316. 

[b1  Permanent  Injur  dlstln- 
ffnlsned. — "Where  an  Injury  is  per- 
manent, it  is  such  as  Is  spoxen  of  In 
the  books  as  original, — that  Is,  as  ac- 
cruing wholly  when  the  wrongful 
acts  were  done;  and  Is  distinguished 
from  an  injury  which  Is  to  be  re- 
garded as  continuing, — that  is,  an  in- 
jury that  could  and  should  be  termi- 
nated, and  is  to  be  compensated 
strictly  with  reference  to  the  past, 
and  upon  the  theory  that  it  would  be 
terminated."  Bizer  v.  Ottumwa  Hy- 
draulic Power  Co.,  70  Iowa  145,  147, 
30  NW  172  [quot  Mast  v.  Sapp,  140 
N.  C.  533,  537,  53  SE  350,  111  AmSR 
864.  6  LRANS  879.  6  AnnCas  384; 
Ridley  V.  Seaboard,  etc.,  R.  Co.,  118  N. 
C.  996,  1000.  24  SE  730.  32  LRA  708]. 

Computation  of  time  as  to  oontla- 
ninv  Injuries  see  Limitations  of  Ac- 
tions   [26   Cyc   1137]. 

46.  Lilford  V.  Atty.-Gen.,  L.  R.  2 
H.  L.  63.  69. 

[a]  ZUnstratlonw— Where  an  ac- 
tion Involved  the  construction  of  the 
Succession  Duty  Act  (1863)  i  21, 
(16  &  17  Vict,  c  51)  which,  after  en- 
acting how  the  interest  of  every  suc- 
cessor to  real  property  Is  to  be  valued. 
and  making  the  duty  chargeable  by 
eight  Installments  as  due.  then  any 
installments  not  due  at  his  death 
shall  cease  to  be  payable,  "except  In 
the  case  of  a  successor  who  shall 
have  been  competent  to  dispose  by 
will  of  a  continuing  Interest  in  such 
property,  in  which  case  the  instal- 
ments unpaid  at  his  death  shall  be  a 
continuing  charge  on  such  Interest 
In  exoneration  of  his  other  property, 
and  shall  be  payable  by  the  owner 
for  the  time  being  of  such  Interest," 
the  court  said:  "The  words,  'except 
in  the  case  of  a  successor  who  shcill 
have  been  competent  to  disppse  by 
will  of  a  continuing  interest  In  such 
property,'  can  apply  only  to  the  par- 
ticular Interest  on  which  the  duty 
has  been  charged,  and  which  goes 
with  the  charge  to  the  next  succes- 
sor. The  meaning,  then,  of  the  ex- 
pression 'continulne  interest'  will  be 
•tho  Interest  on  which  the  duty  Is  a 
charge.'  This  will  appear  more 
clearly  from  the  context,  for  the  sec- 


tion proceeds.  In  which  case  the  In- 
stalments unpeUd  at  his  death  shall 
ha  'a  continuing  charge'  (shewing 
that  reference  Is  made  to  a  charge 
already  commenced)  'In  exoneration 
of  his  other  property,  and  shall  be 
payable  by  the  owner  for  the  time 
being  of  such  interest;'  that  is.  of 
the  Interest  of  which  the  successor 
was  competent  to  dispose,  'and  In  re- 
spect whereof  the  duty  was  as- 
sessed.' "  Lilford  V.  Atty.-Cten..  L. 
R.  2  H.  L.  63.  69. 

47.  McNeill  ▼.  Atlantic  Coast  Line 
R.  Co..  167  N.  C.  «»0,  396.  83  SE  704. 

[a]  In  oases  of  tajury  where  the 
negligence  begins  anterior  to  and 
continuous  up  to  the  injury,  it  is 
continuing  negligence.  McNeill  v. 
Atlantic  (yoast  Line  R.  C!o.,  167  N.  C. 
390,  396.  88  SE  704. 

48.  See   Nuisances    [29  C!yc   1164]. 

49.  New  Tork.  etc..  R.  Co.  ▼.  U.  8.. 
166  Fed.  267.  270,  92  CCA  331;  Ar- 
mour Packing  Co.  v.  U.  S..  153  Fed. 
1.  5,  82  CCA  136,  14  LRANS  400  [aff 
209  U.  S.  66.  28  SCt  428.  62  U  ed. 
681]:  State  V.  Hannon,  168  N.  C.  21S. 
83  SE  701;  Estep  v.  State,  11  Okl.  Cr. 
103.  107,  143  P  64;  State  v.  Brown, 
10  Okl.  Cr.  62,  133  P  1143,  1144;  Poo. 
V.  Sullivan.  9  Utah  196.  203.  It  P 
701;  London  Codnty  Council  v.  Wor- 
ley,  11894]  2  Q.  B.  826.  830;  Mar- 
shall v.  Smith,  L.  R.  8  C.  P.  416,  424; 
Daw  V.  London  County  (>>uneil,  69  tt. 
J.  M.  C.  112,  116. 

[a]  Term  aeflwed  >— A  continuing 
offense  Is  "a  continuous,  unlawfol 
act  or  series  of  acts  set  on  foot  by 
a  single  impulse  and  operated  by  an 
unlntermlttcnt  force,  however  long 
a  time  It  may  occupy.  Where  such 
an  act  or  series  of  acts  runs  through 
several  Jurisdictions,  the  offense  is 
committed  and  cognisable  in  each." 
Wharton  Cr.  PI.  p  474  [quot  Armour 
Packing  Co.  v.  U.  S.,  163  Fed.  1.  6,  82 
CCA  135,  14  LRANS  400  (aff  209  U. 
S.  56,  28  SCt  428,  62  L.  ed.  681.  and 
quot  New  York,  etc.,  R.  Co.  v.  tj.  S.. 
166  Fed.  267,  270.  92  CCA  331); 
Estep  V.  State,  11  Okl.  Cr.  103.  107. 
143  P  64;  State  v.  Brown,  10  Okl.  Cr. 
52,  133  P  1143,  1144;  Peo.  v.  SuUlvan. 
9  Utah  196.  203,  33  P  701]. 

[b]  trnifnl  abaadonmeatj — "The 
crime  of  willful  abandonment  Is  not 
a  continuing  offense,  day  by  day." 
State  V.  Hannon.  168  N.  C.  215.  83  SE 
701. 

[c]  Overatlnv  wafoa  irtthont  a  U- 
oense. — Under  St.  (1903)  |  4224.  re- 
quiring an  annual  license  tax  for 
selling  oil  by  retail  of  five  dollars 
for  each  wagon  used  therefor,  and 
I  4201,  providing  that  any  person, 
engaged  In  business,  from  which  a 
license  Is  required,  before  procuring 
the  license  and  paying  the  tax.  shall 
be  guilty  of  a  misdemeanor,  the 
offense  of  operating  a  wagon  without 
a  license  is  a  "continuing  offense," 
and  a  conviction  for  retailing  oil 
from  a  wagon  Is  a  bar  to  another 
prosecution  for  retailing  from  the 
same  wagon  during  the  same  license 
year.  Com.  v.  Standard  Oil  Co.,  120 
Ky.  724,  728,  87  SW  1090,  27  K^rL 
1073. 

I'd]  Oontlnnln*  offense  as  to  party 
wmlL— In  construing  an  act  In  regard 
to  the  upbuilding  of  houses  of  cer- 
tain height  and  walls  of  certain 
thickness,  the  court  said:  "I  do  not 
say  that  there  might  hot  be  a  case 
of  continuing  offence  as  to  a  i>arty- 
wall.  A  man  might  begin  to  build, 
and  so  incur  a  penalty  under  bye-law 
No.  12;  and,  If  he  continued  to  build 
after  notice  or  after  conviction,  that 
might  be  a  continuing  offence." 
Marshall  ▼.  Smith,  L.  R.  8  C.  P.  416. 
424. 

AppUoahlUtr  of  statute  of  UmltB> 
tlons  as  to  eonttnnlng  oSenSes  see 
Criminal  Law  [12  (Jyc  256]. 

SvUlenee   of  other   aoks  to   ymiwe 


For  later  oases,  dsvSlopments  and  elMUMTaa  in  the  law  see  cumulative  Annotations,  same  title,  pag«  and  note  niAaber. 
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one's  residence,""  "eontinaing  security, ""  "eon-  i  possession 


tinning    to    occupy,""    "continuing    trespass,' 
' '  continuing  trustee. ' '  ** 

Oontiitued.     Phrases:     "Actual    and    continued 
change   of   possessirai,"^   "continued   change   of 


'continued    desertion     {of.    one  fa 


spouse],"*^  "continued  drunkenness,"*"  "con- 
tinued habits  of  intoxication,'"*  "  ' continued i  in 
charge,""  "continued  in  ofiBoe^"**  "contdfiued- 
notice   in   a   daily   newspaper,"  °^    "continued   at 


eoatlimlng'  offcnaa  see  Criminal  Xiaw 
[12  Cyc  412]. 

80.  Ablnrton  v.  North  Bridge- 
water,  23  Pick.   (Mass.)   170,   176. 

61.  Carll  V.  Brown,  2  Mich.  401, 
403;  Brooks  v.  Mitchell.  9  M.  &  W. 
15,  18,  162  Reprint  T,  4  'BSRC  399. 

[a]  "A  fvtaaalmaoxr  mot*  payaVle 
en  denuuid  is  Intended  to  be  a  contin- 
uing security."  Brooks  v.  Mitchell, 
9  M.  &  W.  IB,  18,  1B2  Reprint  7,  4 
ERG  S99  [quot  Carll  ▼.  Brown,  2 
Mich.  401,  403  '(where,  however,  the 
court  said:  "In  this  country  the 
rule  is  somewhat  modifled,  and  the 
general  doctrine  lb,  that  a  promis- 
sory note,  payable  on  demand,  unless 
indorsed  within  a  reasonable  time, 
is  considered  overdue  and  dishon- 
ored")]. 

Sa.  Walters  v.  Peo.,  21  111.  178.  179 
(where  the  court  construes  a  require- 
ment as  to  the  necessity  of  the  occu- 
pancy of  a  homestead). 

63.  Sample  v.  John  L.  Roper  Lum- 
ber Co..  150  N.  C.  161.  163,  63  SIS 
731.  134  AmSR  902. 

[a]  Mtmalixft  at  tann  In  atotata  of 
Mmttattona. — "True,  the  statute  de- 
clares that  actions  for  trespass  on 
real  estate  shall  be  barred  in  three 
years,  and  when  the  trespass  is  a 
continuing:  one  such  action  shall  be 
commenced  within  three  years  from 
the  original  trespass  and  not  there- 
after; Dnt  this  term,  'continuing 
trespass,'  was  no  dout>t  used  in  ref- 
erence to  wrongful  trespass  upon 
real  property,  caused  by  structures 
permanent  in  their  nature  and  made 
by  companies  in  the  exercise  of  some 
quasi  publi<i  franchise."  Sample  v. 
John  L.  Roper  Lumber  C^.,  160  N.  C. 
161,  166,  S3  SB  731,  184  AmSR  902 
(holding  that  the  term  did  not  em- 
brace separate  and  distinct  acts  of 
wrongfully    cutting    timber). 

liiJtiaetiOB  acslast  eontliinlag  tre*- 
passes  see  Injunctions  [22  Cyc  886]. 

Jbamra  of  OMnafMl  for  eonttanons 
trespasses  see  Trespass  [88  Cyc 
1137]. 

64.  In  re  Norris,  27  <3h.  D.  338, 
139;  In  re  Olenny,  25  Oh.  D.  <11,  616; 
Travis  v.  Illingworth,  2  Dr.  &  Sm. 
344.  846,  62  Remint  662. 

[a]  A  rettxuf  tmate*  (1)  cannot 
be  regarded  as  a  continuing  trustee. 
Travis  v.  Illingworth,  2  Dr.  &  Sm. 
344,  344,  62  Reprint  662.  (2)  The 
words  "continuing  trustee"  in  the 
ordinary  form  do  not  mean  a  trustee 
who  is  desirous  of  retiring  and  in- 
tending to  retire  Instanter.  The 
words  mean,  not  the  retiring  trustee, 
but  the  trustee  who  intends  to  re- 
main a  trustee  of  the  instrument. 
In  re  Norris,  27  Ch.  D.  333,  339  [dist 
In  re  Glenny,  25  Ch.  D.  611,  618]. 

5S.  See  Actual  1  C.  J.  p  1182  text 
and  note  12. 

5&  Roberts  v.  Burr,  (Cal.)  54  P 
849,  861;  Porter  v.  Bucher,  98  Cal. 
454,  33  P  SS5,  886:  Stevens  v.  Irwin, 
15  Cal.  503,  505,  76  AmD  500;  Rey- 
nolds V.  Beck,  108  Mo.  A.  188.  83  SW 
292,  295;  Morris  v.  McLaughlin,  25 
Mont  151,  84  P  219,  221;  Dodge  v. 
Jones,  7  Mont.  121.  14  P  707,  710. 

[a]  Temporary  chanf  ■  of  posses- 
llon. — (1)  In  construing  a  statute  re- 
quiring sales  of  goods  and  chattels  to 
be  accompanied  by  immediate  deliv- 
ery, and  foHowed  by  an  actual  and 
continued  change  of  possession,  the 
court  said:  "The  rule,  as  defined  by 
our  statute.  Is  almost  in  the  language 
of  that  given  in  the  cases  which  es- 
tablish the  rule  In  Bngland.  It  is 
true  that  some  stress  is  laid  on  the 
words  'actual  and  continued  change 
of  possession;'  but  these  words  are 
suggested  by  the  facts  and  principles 
of  the  decided  cases  referred  to.  The 
word  'actual'  was  designed  to  exclude 
the  idea  of  a  mere  formal  change  of 
possession,  and  the  word  'continued' 
to  exclude  the  Idea  of  a  Dtfere  tem- 


porary change.  But  it  never  was  the 
design  of  the  statute  to  give  such 
extension  of  meaning  to  this  phrase, 
•continued  change  of  possession,"  as 
to  require,  upon  penalty  of  a  forfeit- 
ure of  the  goods,  that  the  vendor 
should  never  have  any  control  over 
or  use  of  them.  This  construction. 
If  made  without  exception,  would  lead 
to  very  unjust  and  very  absurd  re- 
sults. A  vendor  could  never  become 
trustee  of  the  goods,  without  their 
being  forfeited  or  liable  for  his  debts. 
If  a  livery  stable  keeper  hired  a  horse 
to  the  original  vendor,  it  would  be 
liable  for  his  debts;  or  if  a  boarder 
came  into  a  room,  the  furniture 
might  be  liable  for  his  debts  if  he 
once  owned  it.  The  'continued 
change  of  possession,'  then,  does  not 
mean  a  continuance  for  all  time  of 
this  possession,  or  a  perpetual  ex- 
clusion of  all  use  or  control  of  the 
property  by  the  original  vendor." 
Stevens  v.  Irwin,  IB  Cal.  503,  606,  76 
AmD  BOO  [quot  Porter  v.  Bucher,  98 
Cal.  454.  459.  S3  P  835;  Roberta  v. 
Burr,  (Cal.)  64  P  849,  851;  Revnolds 
v.  Beck,  108  ,Mo.  A.  188,  83  SW  2921; 
Dodge  V.  Jones,  7  Mont.  121,  14  P  707, 
710.  (Z)  In  a  statute  providing  that 
transfers  of  personal  property,  not 
accompanied  by  an  immediate  deliv- 
ery and  followed  by  an  actual  and 
continued  change  or  possession,  are 
presumed  to  be  fraudulent  against 
creditors,  the  word  "continued"  is  de- 
signed to  exclude  the  idea  of  a  mere 
temporary  change.  Morris  v.  Mc- 
Laughlin. 25  Mont.  IBl.  64  P  219,  231 
J  quot  Taylor  v.  Malta  Mercantile  Co., 
7  Mont.  342.  132  P  649,  552],  (3) 
Where  a  Arm  composed  of  father  and 
son  sold  to  the  wife  and  mother  Jew- 
elry which  was  delivered  to  her  and 
kept  for  three  months  in  her  house, 
where  she  resided  with  her  husband 
and  her  son,  except  when  she  in- 
trusted a  part  of  such  Jewelry  to 
them  to  sell  to  obtain  necessaries  for 
the  family,  and  they  returned  It  to 
her  on  fafllng  to  And  a  purchaser.  It 
was  held  that  there  was  an  actual 
and  continued  change  of  possession, 
as  against  creditors.  Roberta  v. 
Burr,  suprsL 

67.  Oaillard  v.  Gaillard,  38  Miss. 
153;  Porter  v.  Porter,  82  N.  J.  Eq. 
400,  402.  89  A  251. 

ra]  IMstiaot  aaA  •aparata  Intav- 
▼ala  of  daaartloB.— A  "cotrtinued  de- 
sertion" for  the  space  of  three  years, 
within  the  divorce  law,  is  a  desertion 
for  three  years  consecutively.  Dis- 
tinct and  separate  intervals  cannot  be 
combined  together  to  make  out  the 
period,  aaillard  v.  Oaillard,  23  Miss. 
152,  153. 

[b]  CtaaflaamaaA  la  hospital  for 
tnaaaa. — Where  a  man  Was  confined 
in  a  state  hospital  for  the  insane,  it 
was  held  that  this  did  not  constitute 
continued  desertion  within  the  mean- 
ing of  a  statute  providing  that  will- 
ful and  obstinate  desertion  shall  be 
regarded  as  continued,  notwithstand- 
ing that  after  such  desertion  1^  be- 
gun the  deserting  party  is  impris- 
oned for  crime  or  for  any  other  rea- 
son Is  under  restraint,  the  court  say- 
ing: "To  my  mind  the  section 
.  .  .  does  not  operate  at  all  upon 
the  status  of  the  defendant  in  this 
case,  for  this  reason:  A  desertion 
can  only  be  regarded  as  'continued' 
within  the  meaning  of  section  81  of 
the  Divorce  act  if  the  deserting  party 
shall  have  been  under  restraint, 
either  by  due  process  of  law  or  his 
voluntary  act.  Now,  insanity  is  not 
a  "voluntary  act,'  but  is  an  affliction 
regarded  as  an  act  of  God.  Incarcer- 
ation, therefore,  by  reason  of  insan- 
ity, does  not  fall  within  the  letter  or 
the  spirit  of  the  section.  The  master 
holds  that  the  desertion  was  not  con- 
tinued in  a  legal  sense  after  the  de- 
fendant became  insane,  for  want  of 


a  free  and  untrammeled  will,  which 
alone  could  continue,  willfully  and 
obstinately,  a  desertion  already  will- 
fully begun.  This  I  affirm  to  be 
sound,  but  go  a  step  further,  and  say, 
that  the  very  statutory  provision 
within  which  the  desertion  in  thla 
case  is  sought  to  be  made  'continued,' 
excludes  the  notion  that  It  was  con- 
tinued within  the  meaning  of  the  law, 
because  the  act  which  induced  the 
restraint  of  the  defendant  and  mad& 
his  absence  continued  In  fact,  was 
entirely  involuntary  on  his  part." 
Porter  v.  Porter,  82  N.  J.  Bq.  400,  4US, 
89  A  251. 


68.  See  Drunkards   [14  Cyc  1092]. 

69.  Ring  v.  Ring,  112  Oa.  864,  88 
SB  330,  832. 


[a]  Vazm  dsflaad^— The  terms  "ha- 
bitual drunkenness,"  "habitual  intem- 
per&JDce,"  "habitual  intoxication,"  and 
"continued  habits  of  intoxication"  are 
equivalent  and  capable  of  the  sama 
definition  and  are  defined  as  the  fixed 
and  irresistible  habit  of  getting 
drunk.  It  is  a  habit  of  using  Intoxi- 
cating liquors  to  excess,  and  does  not 
incluoe  excessive  use  of  opiates  and 
druga  Ring  v.  Ring,  112  Oa,  864,  88 
SB  330,  332. 

60.  Chaney  v.  Payne,  1  Q.  B.  712, 
720,  41  BCL  742.  113  Reprint  1304. 

[a]  OoBtUmad  ta  eliarca  of  ship.— 
Where  an  action  involved  a  convic- 
tion under  a  statute  for  continuing 
in  the  conduct  and  charge  of  a  ship 
after  a  licensed  pilot  had  offered  to 
take  charge  of  it,  the  court  said: 
"We  are  of  opinion  that  the  first  con- 
viction is  bad  upon  the  fact  of  i<t. 
.  .  .  A  distinction  was  attentpted 
to  be  made,  because,  in  that  case,  the 
party  convicted  was  not  in  charge  of 
the  vessel  when  the  offer  was  made, 
whilst  it  was  said  that  the  present 
plaintiff  did  appear  to  be  so.  That  is 
not  quite  correct,  for  the  first  con- 
viction does  not  in  terms  allege  that 
he  was  so  in  charge,  and  it  is  left 
to  be  inferred  from  the  use  of  the 
word  'continued'  in  charge,  an  Infer- 
ence which  is  by  no  means  necessa- 
rily involved  in  that  word."  Chaney 
v.  Payne,  1  Q.  B.  718,  720,  41  ECL 
742.  113  Reprint  1304. 

61.  State  V.  Uurphy,  32  Fla.  188, 
197,  18  S  705. 

[a]  Prolongation  of  azirtisg'  of- 
flaa^— "The  words  'continued  in  of- 
fice' imply  not  the  beginning  of  a  new 
and  different  holding,  but  the  prolon- 

fation  of  one  already  existing." 
tate  V.  Murphy,  32  Fla.  138.  197.  18 
S  706. 
.60.  Matter  of  Smith,  1  Ashm. 
(Pa.)  352,  354  (where.  In  construing 
a  statute  providing  that  no  creditor 
who  shall  neglect  to  exhibit  his  ac- 
count to  ths  executors  or  adminis- 
trators within  twelve  months  after 
public  notice  in  one  or  more  of  the 
public  newspapers  of  this  state, 
which  account  shall  be  continued  In 
such  public  newspapers  for  four 
weeks,  shall  be  entitled  to  demand  or 
receive  any  dividend  of  such  remain- 
ing assets,  the  court  said:  "A  'con- 
tinued' notice  In  a  dally  newspaper,  it 
is  insisted,  means  a  dally  continu- 
ance. The  practice  which  has  pre- 
vailed under  this  law  Is  certainly 
against  this  construction,  and  I  am 
fearful,  that  much  mischief  would 
ensue  by  disturbing  it  at  this  time. 
A  dally  continuance.  It  is  conceded, 
could  not  have  been  In  the  contem- 
plation of  the  Legislature,  elsewhere 
than  in  the  City  and  County  of  Phila- 
delphia, for  in  no  other  county  was 
there  then,  nor  is  there  now,  a  daily 
paper  printed.  No  distinction.  Is 
however,  made,  as  respects  this 
county  in  the  act.  The  objection  Is 
not  without  plausibility,  and  to  obvi- 
ate It  hereafter,  the  court  would  rec- 
ommend, that  executors  and  adminis- 
trators continue  their  notice  daily 
for  four  waelcs.    A  weekly  notice  in 
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CONTINUE  —  C0NTINV0V8 


course,"**  "eontinned  on  the  table,"**  "eontinned 
SDCcession,"**  "have  continued  the  residence."" 

OONTINUITT  OF  P0S8EBSI0K." 

aONTINUOnS.  connected,  extended,  or  pro- 
longed without  separation  or  interruption  of 
sequence j"    uninterrupted;"    unbroken;™    uninter- 


mitted."  In  another  sense,  it  is  also  defined  as 
having  but  one  direction."  The  term  prinuurily  is 
used  with  regard  to  time." 

PhraMs:    "Continuous  aooount,""  "oontinuons 
current  account,""  "continuous  clear  spaoe,"" 


"continuous    crime,' 


'  continuous    current, ' ' " 


a  sing:Ie  newspaper  conveys  but  little 
Information.  But  In  the  view  we 
have  taken  of  the  act  of  Assembly, 
with  reference  to  this  case,  the  regu- 
larity of  the  notice  becomes  Imma- 
terial"). 

63.  McDowell  ▼.  U.  S.,  169  U.  S. 
69«.  600,  18  set  111,  40  L.  ed.  271. 

84.  Duniway  v.  Portlajid,  47  Or. 
101,  117.  81  P  946  (where  in  constru- 
ing a  motion  of  a  city  council  that 
the  matter  of  a  reassessment  be  "con- 
tinued on  the  table  until  the  next 
reerular  meeting,"  the  court  said:  "It 
is  suggested  that  the  council  lost 
jurisdiction  by  causing  the  matter  to 
lie  on  the  table.  The  record  no.where 
shows  that  the  measures  were  laid 
on  the  table.  The  manner  of  contin- 
uance from  meeting  to  meeting  was 
by  motion  that  they  be  continued  <un 
the  table.'.  There  was  no  meeting 
that  it  was  not  thus  continued,  so 
that  the  matter  was  kept  in  hand, 
as  though  it  was  thought  to  be  neces- 
sary to  regularly  continue  the, busi- 
ness, or  else  the  council  could  not 
finally  act  upon  it.  While  the  lan- 
guage employed  was  not  altogether 
appropriate  for  a  continuance  in  the 
regular  way  from  meeting  to  meet- 
ing, it  was  not  effective  to  lay  the 
matter  on  the  table,  and  should  be 
resolved  in  accordance  with  the  plain 
and  obvious  Intention  of  the  council, 
which  was  simply  to  effect  a  contin- 
uance of  the  business  from  meeting 
to  meeting.  The  objection  is  not, 
thfirefore,  well  taken"). 

66.  State  v.  Louisiana,  etc..  Gravel 
Road  Co.,  187  Mo.  439,  449,  86  SW 
170  (where  the  term  "continued  in 
succession"  was  employed  synony- 
mously with  "perpetual  succession"). 

66.  Elwell  V.  Blwell,  70  Misc.  61. 
66,  128  NTS  496  (holding  that,  under 
(3ode  Civ.  Proc.  |  1768  subd.  >,  provid- 
ing that  an  action  for  separation  may 
be  brought  where  the  parties,  having 
been  married  without  the  state, 
have  become  residents  of  the  state 
and  have  continued  to  be  residents 
thereof  at  least  one  year,  the  contin- 
ued residence  of  the  parties  meant 
one  that  had  not  ceased  up  to  the 
time  of  separation,  and  that  the  stat- 
ute was  not  intended  to  cover  the 
case  of  parties  married  without  the 
state  who  at  some  time  had  main- 
tained a  residence  in  this  state  for 
at  least  one  year,  but  who  had  volun- 
tarily given  up  their  New  York  domi- 
cile and  established  a  new  domicile 
in  a  forelgrn  state,  where  the  acts 
comp'alned  of  occurred  and  where 
dnfendint  has  continued  his  domicile 
vp  to  the  time  of  the  commencement 
of  fhe  action). 

67.  See  Adverse  Possession  li  64- 
197:  Vendor  and  Purchaser  [89  <Jyc 
1754]. 

68.  Standard  D.  [quot  Charbon- 
neau  v.  Nassau  Klectrlc  R.  Co..  123 
App.  Dlv.  531,  533,  108  NTS  106]. 

[a]  Wlthont  latezraptloa  la  spaoa. 
— "The  word  'continuous,'  as  used  in 
Chap.  108,  Laws  of  1876,  means  sim- 
ply without  interruption  in  space." 
Peo.  V.  Brooklyn,  etc,  R.  Co.,  12  NY 
WklyDlg  875,  376. 

[b]  Verm  llmltad  liy  oontezt.— 
Where  an  action  involved  the  con- 
struction of  an  act  providing  that  a 
corporation  could  not  take  advantage 
of  certain  provisions  unless  It  had 
continuously  declared  and  paid  cer- 
tain dividends,  the  court.  In  constru- 
ing the  word  "continuous,"  said:     "It 

.  of  course  must  not  be  given  its  strlct- 
•  est  meaning,  which  would  require  a 
never-ceasing  payment  of  dividends, 
like  the  continuous  flow  of  water. 
Applied  to  dividends  it  means  'during 
one  year,'  which  Is  equivalent  to  the 


words  of  the  act,  for  the  period  of  at 
least  one  year.'  The  act  does  not 
prescribe  that  seven  per  centr.  divi- 
dends shall  have  been  continuously 
declared  and  paid  for  the  period  of< 
at  least  one  year  next  preceding  the 
meeting,  but  that  dividends  at  the 
rate  of  seven  per  cent,  shall  be  paid. 
The  force  of  the  word  'continuously' 
evidently  is  that  dividends  at  the 
rate  of  seven  per  cent,  must  be  paid 
for  a  continuous  period  of  one  year, 
so  that  where  dividends  are  paid 
quartc^rly,  a  quarterly  dividend  can- 
not be  passed  without  losing  the  ben- 
efit of  the  act.  The  payment  of  divi- 
dends is  to  be  for  the  period  of  one 
year,  the  dividends  are  to  be  paid  out 
of  surplus  over  and  above  the  amount 
of  the  capital  stock  and  outstanding 
indebtedness,  and  are  to  be  made  for 
the  'period.'  When  a  dividend  is 
made,  it  is  made  as  a  dividend  for 
the  period  of  three  months  then  pre- 
viously elapsed;  a  dividend  for  a  fu- 
ture period  has  not  been  known  in 
the  business  history  of  corporations." 
United  States  Steel  Cdrp.  v.  Hodge, 
64  N.  J.  Bq.  807,  820.  54  A  1. 

66.  Evans  v.  Scott,  37  Tex.  Civ.  A. 
373,  379,  83  SW  874. 

[a]  "Am  ocoonnt  to  t>»  'ooatlaa- 
ous,'  must  be  without  break  or  inter- 
ruption." Tucker  v.  Qulmby,  87  Iowa 
17,  19. 

[b]  JU  lUMd  la  tlM  law  of  aaTarse 
poMMsaloa,  the  term  means  without 
interruption.  Bradbury  Marble  Co. 
V.  Laclede  Gaslight  Co.,  128  Mo.  A. 
96,  112,  106  SW  694.  See  also  Ingra- 
ham  V.  Hough,  46  N.  C.  39,  43  (where 
the  term  in  this  connection  is  defined 
as  meaning  uninterrupted  by  any 
lawful  impediment). 

[c]  "To  rasdar  an  aot  ooatianoas, 
its  performance  must  be  carried  on 
without  interruption,  for  when  its 
performance  ceases  the  act  Is  com- 
plete and  distinct;  and,  if  afterwards 
a  similar  act  is  performed,  it  cannot 
be  regarded  as  a  continuation  of  the 
former.  To  make  it  continuous,  it 
must  be  the  result  of  a  single  im- 
pulse, and  performed  or  carried  on 
without  intermittance.  ...  In 
cases  which  are  of  a  continuous 
character  the  act  may  continue  from 
day  to  day,  and  will  constitute  but 
one  offense,  regardless  of  the  time 
of  duration.  Such  are  cases  of  nui- 
sances, the  keeping  of  a  gaming  table, 
bawdy  house,  tippling  house,  unlaw- 
ful cohabitation,  and  the  like."  Peo. 
V.  S'lUlvan,  9  Utah  196,  198,  S3  P  701. 

[d]  Mstarlals  ftiraialiad  from  tlms 
to  time. — Where  materials  were  fur- 
nished and  work  done  in  the  erection 
of  a  building  as  ordered  by  the  owner 
or  contractor  from  time  to  time  In 
the  ordinary  progress  of  the  work, 
the  work  done  later  was  construed  as 
helng  continuous  to  that  previously 
done,  within  the  meaning  of  a  stat- 
"te.  Hofer-a  App.,  116  Pa.  860,  864, 
ft  A  441. 

70.  Standard  D.  [quot  Charbon- 
neau  v.  Nassau  Eltectric  R.  Co.,  123 
App.  Dlv.  631,  633,  108  NTS  105]; 
Rhodes  v.  Honolulu  Rapid  Transit, 
etc..   Co..   16   Hawaii   319.    325. 

71.  Standard  D.  [quot  (jharbon- 
neau  ▼.  Nassau  Klectrlc  R.  Co.,  123 
App.   Dlv.   531,   633,   108   NTS   106]. 

78.  Standard  D.  [quot  Charbon- 
neau  v.  Nassau  Blectrlc  R.  0>.,  123 
App.  Dlv.   631,  683,  108  NTS  106]. 

TO.  Rhodes  v,  Honolulu  Rapid 
Transit,  etc..  Co.,  16  Hawaii  319,  326. 

74,  Novak  v.  Novak,  137  Iowa  619, 
623,  116  NW  1. 

[a]  ZUnstratloii.— Of  ten  items  of 
service  rendered,  as  disclosed  in  a 
cross  petition  antedated  April  28, 
1896,    seven   were   for   services   ren- 


dered prior  to  1896,  the  dates  of  two 
were  not  given,  and  the  other  was  for 
services  in  an  action  rendered  be- 
tween D6c.  21,  18.92,  and  Febr.  28, 
1896,  and  cross  petitioner  alleged  his 
inability  more  specifically  to  state 
the  exact  date  at  which  the  service 
was  rendered.  It  was  held  that  his 
claims  could  not  be  regarded  as  a 
"continuous  account"  as  a  matter  of 
law,  so  as  to  suspend  limitations  un- 
til the  date  of  the  last  item.  Novak 
V.  Novak,  137  Iowa  619,  623,  116 
NW  1.  • 

78.  Buena  Vista  County  v.  Wood- 
bury County,  163  Iowa  626,  146  NW 
282,  283;  Tucker  v.  Quimby,  37  Iowa 

'[a]  Term  daflaad. — "A  'contin- 
uous, open,  current  account,'  is  an 
account  which  is  not  interrupted  or 
broken,  not  closed  by  settlement  or 
otherwise,  and  is  a  running,  con- 
nected series  of  transactions." 
Tucker  v.  Quimby,  87  Iowa  17,  19. 

[bl  QoartariT  oliacgas  aad  par- 
nunts. — Quarterly  charges  mode  by 
an  asylum  and  paid  by  the  county 
from  which  a  patient  was  com- 
mitted have  been  construed  as  being 
a  continuous,  open,  and  current  ac- 
count witthin  the  meaning  of  a 
statute  of  limitations.  Buena  Vista 
County  V.  Woodbury  County,  16S 
Iowa  626,   145  NW  282,   283. 

76.  Rife  V.  Lumber  Underwritera, 
204  Fed.  32.  122  CCA  346. 

[a]  Spaoe  betwMn  propartjr  la> 
anxed  and  other  pxopwty^-A  pro- 
vision in  a  fire  policy,  covering  lum- 
ber In  piles,  requiring  a  "continuous 
clear  apace"  of  one  hundred  feet 
between  the  property  injured  and 
any  woodworking  or  manufacturing 
establishments,  was  broken  by  the 
maintenanoe  of  an  oilhouse,  a  barn, 
arid  an  elevated  driveway  in  th« 
one-hundred-foot  space  between  the 
lumber  insured  and  plaintiff's  mill. 
Rife  V.  Lumber  Underwriters,  204 
Fed.  32,  86,  122  CCA  346. 

77.  U.  S.  V.  Owen,  82  Fed.  684. 
637.  13  Sawy.  63. 

fa]  Xaataataaaoui  oilm*  diatla< 
gwahedr— "An  instantaneous  crime, 
such  as  arson  or  killing,  is  consum. 
mated  when  the  act  is  completed. 
A  continuous  crime,  such  as  carry- 
ing concealed  weapons,  endures 
after  the  period  of  consummation. 
In  the  former  case  the  statute  of 
limitations  begins  to  run  with  the 
consummation,  while  in  the  latter  it 
only  begins  with  the  cessation  of 
the  criminal  conduct  or  act."  U.  S. 
V.  Owen,  32  Fed.  634,  537,  13  Sawy. 
63. 

78.  Westlnghouse  Ellectrlc.  etc.,  Co. 
V.  New  England  Granite  Co..  103 
Fed.  851,  962.  See  also  Alternate  I 
C.  J.  p  1296. 

[a]  Barwaad  •ltMa»ttT»~evxT«at. 
— Where  an  action  Involved  a 
patent  on  an  electromagnetic  motor, 
the  court  said:  "Every  mechanically 
generated  current  is  naturally  and 
originally  an  alternating  current. 
Formerly  it  was  not  considered  prac- 
ticable to  use  mechanically  gen- 
erated currents  until  their  altera- 
tions were  straightened  out  by 
means  of  conmutators  [commuta- 
tors], which  reversed  the  direction 
of  the  current  so  as  to  make  it  flow 
continuously  through  the  conductors. 
A  current  which  Is  periodically  re- 
versed by  a  commutator  which  thus 
breaks  the  current  between  the 
changes  in  direction  and  takes  off 
the  current  in  section^,  is  known  as 
A  'reversed'  or  'alternated'  current. 
This  distinction  between  an  alter- 
nating, and  an  alternated  current 
should   be   carefully   noted.      An    al- 
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"continuous  dealii^,""  "continuous  disability,"  ** 
"continuous  eaaonents,"**  "oontinnous  injury,"** 
"continuous  line,"**  "continuous  line  of 
road,""  "continuous  mileage  rate,"**  "continuous 


mixers,"**  "continuous  occupation,"*^  "continu- 
ous passage,"**  "continuous  period,"**  "continu- 
ous     possession,"**      "continuous      quotations,*^ 


ternatlnK  current  continues  to  act  In 
opposite  directions  aa  originally 
generated.  An  alternated  current  has 
been  so  reversed  that  the  whole  flows 
In  one  direction,  and  Is  then  known 
as  a  'continuous'  current.  When  so 
reversed  by  commutators  as  to  be- 
come continuous,  the  current  loses 
certain  characteristics  esentlal  to  its 
bighest  efficiency."  Westlnshouae 
Electric,  etc,  Co.  v.  New  England 
Granite  Co.,  101  Fed  961,  »6t. 

79.  Porter  v.  Madrid  State  Bank, 
155    Iowa  <17.    13S   NW   865.    6<9. 

[a]  SlB«kiatloa,r— Memoranda  on 
sheets  of  wall  calendars,  made  at 
times  of  transactions  evidenced 
thereby,  and  memoranda  on  the 
blank  pages  of  a  patent  medicine 
book,  made  on  the  dates  of  the 
transactions  evidenced  thereby,  all 
relating  to  payments  on  a  note,  do 
not  show  a  "continuous  dealing" 
with  persona  generally,  or  several 
items  of  charge  at  different  times, 
in  the  same  book  or  set  of  books, 
within  Code  |  4t2S,  and  they  are 
not  admissible  as  Independent  evi- 
dence, but  may  properly  be  resorted 
to  by  the  party  making  them  as  a 
means  of  refreshing  his  recollection 
when  testifying  as  a  witness,  and, 
where  they  have  been  properly  Iden- 
tified by  nlm  as  memoranda  made 
at  the  time  of  the  transactions  evi- 
denced thereby,  they  are  admissible 
in  evidence.  Porte>  v,  Madrid  State 
Bank,  155  Iowa  617,  186  NW  6(6, 
669. 

80.  Clark  v.  Pacific  Mut.  L.  Ins. 
Co..  185  111.  A.   5K0. 

SI.  See  also  Easements  [14  Cyc 
1I42J. 

sa.  Black  V.  Delaware,  etc..  Canal 
Co..  22  N.  J.  Bq.  130.  402;  Wood  v. 
Sntcliffe,  1«  Jur.  76,  76. 

la]  Xm|dSeattoa  of  tami^— The 
term  Implies,  without  interval  or 
interruption.  Black  v.  Delaware, 
etc.  Canal  Co..  22  N.  J.  Bq.  ISO,  402. 

[b]  BepoateA  oooanoabo. — ^The 
term  "continuous."  as  used  In  the 
phrase  "continuous  injury,"  giving 
ground  for  injunction,  does  not  mean 
never  ceasing,  but  recurring  at  re- 
peated Intervals,  so  as  to  be  a  re- 
peating occurrence.  Wood  v.  Sut- 
clllTe.   1«  Jur.  76.  76. 

as.  Kelly  V.  New  Tork  City  B. 
Co..  192  N.  T.  97.  103,  84  NE  669. 

fa]  Jlb  ♦MtenfllBif  Ia  snint  dlvoo- 
Uan^ — ^A  eontlnuoqa  Une  is  supposed 
to  extend  in  the  same  general  direc- 
tion. Kelly  V.  New  Tnrk  City  R  Co., 
192  N.  T.  97.  103,  84  NE  569. 

»*.  Chicago,  etc,  R.  Co.  v.  Cass 
County.  72  Nebr.  489,  101  NW  11, 
It.  117  AmSR  806;  Schwartsman  v. 
Brooklyn  Heights  R.  Co.,  60  Misc. 
116.  120.  98  NTS  941;*  State  v.  Van- 
derhllt,  37  Oh.  St.  590.  698. 

[a]  OonaoHdattoa  of  tailiaad 
UjMs. — (1)  The  west  half  of  a  rail- 
road, bridge  over  the  Missouri  river 
-owned  by  the  company  which  oper- 
ates tbrough  passenger  and  freight 
trains  continuously  through  different 
counties  of  Nebraska  to  and  over 
said  bridge,  and  thence  through  ad- 
joining states,  is  "a  part  of  the  'con- 
tinuous line  of  road,' "  within  the 
meaning  of  |{  39  and  40  of  the 
Nebraska  revenue  act  in  force  in 
1901.  and  Is  assessable  for  taxation 
by  the  state  board.  Chicago,  etc.,  R 
Co.  V.  Cass  County  72  Nebr.  489,  101 
NW  11,  12,  117  AmSR  806.  (2) 
Where  an  action  involved  the  con- 
solidation of  railroads,  the  court 
said:  "The  phrase  'continuous  line' 
Is  much  used.  I  apprehend  that  It 
does  not  snggeat.  either  to  the  popu- 
lar mind  or  to  any  class  of  persons, 
learned  or  Ignorant,  the  Idea  of  any 
two  or  three  sides  of  a  triangle  or 
of  a  square;  or  of  a  line  turning 
back  upon  its  own  general  course, 
so  as  to  duplicate  the  means  of  com- 
munication      between       the       same 


termini."    State  t.  Vanderbllt,  37  Oh. 

St.   690,   698. 

[b]  Buaalag  tanmeli  STStsni  of 
roads. — L,.  (1890)  c  665  t  101,  pre- 
scribes that  no  street  surface  rail- 
road shall  charge  any  paasenger 
more  than  five  cents  for  one  con- 
tinuous ride  from  any  point  on  its 
road,  or  any  other  road,  line,  or 
branch  operated  by  it  under  its  con- 
trol to  any  other  point  thereof,  or 
any  connecting  branch  thereof, 
within  the  limits  of  any  incorporated 
city  or  village.  When  a  railroad 
operates  a  branch  system  under 
lease  or  contract  it  is  provided  by 
i  104  that  It  shall  be  run  as  a  con- 
tinuous line.  The  court.  In  referring 
to  this  latter  provision,  said:  "This 
evidently  means  as  a  line  with 
branches  originally  all  of  one  com- 
pany, that  is,  a  line  with  branches 
as  specified  and  included  In  section 
101."  Schwartsman  v.  Brooklyn 
Heights  R  Co.,  60  Mlsc  116,  120,  98 
NYS  941. 

CoBtlauouB  Has  of  tallzoads  see 
Railroads    [33  Cyc  893,   413,   424]. 

as.  Hill  v.  Wadley  Southern  R. 
Co.,   128   Ga.   706.   710.  67   SB  796. 

Fa]  As  a  joint  rsta< — ^Where  the 
railroad  commissioners  declared  that 
a  "continuous  mileage  rate"  should 
apply  to  two  connecting  railroad 
companies,  the  stock  and  bonds  of 
one  of  which  were  owned  by  the 
other  although  each  had  its  sepa* 
rate  directors  and  was  operated 
separately,  applying  the  rate  pre- 
viously fixed  for  the  owning  com- 
pany, such  rate  was  a  joint  rate 
within  the  meanlnj?  of  the  act  of 
Oct.  14.  1879  (Acts  [1878]  p  125)  i  6, 
as  amended  by  Acts  (1889)  p  131 
and  Civ.  Code  (1895)  t  2189,  de- 
claring that  the  railroad  commis- 
sioners shall  have  the  power  to  make 
just  and  reasonable  joint  rates  for 
all  connecting  railroads,  and  the  ac- 
tion of  the  commlsuioners  vrsjB  not 
Ipso  facto  illegal  on  ihe  ground' that 
It  was  not  a  joint  rate  and  wis  rot 
authorized  by  the  stntutp.  If  the  raiu 
so  fixed  was  reasonable  and  just. 
Hill  v.  Wxdi'-v  p  utheT-T,  R.  Co.,  128 
Ga.   706.   67   ST!  796,    799. 

88.  See  Batch  7  C.  J.  p  1012  note 
4    [a]. 

87.  See  Homesteads  [21  Cyc  4761. 

88.  Southern  R.  Co.  v.  Daughdrlll. 
11  Oa.  A.  603,  607,  76  SB  925;  Walker 
V,  Wabash,  etc.,  R  Co.,  16  Mo.  A. 
333.  341. 

[a]  Xlaated  to  oar^Ufs  of  one 
parson^— (1)  A  contract  for  one 
"continuons  emigrant  passage  from 
Omaha  to  San  Franscisoo"  is  not  a 
contract  to  carry  one  person  from 
Omaha  to  an  Intermediate  station, 
and  a  second  to  ajiother  station,  and 
so  on,  but  only  a  contract  to  carry 
the  same  person  through  the  entire 
route.  Cody  v.  Central  Pac.  R.  Co.. 
6  F.  Cas.  No.  2.940.  4  Sawy.  114.  (2) 
An  action  involved  a  train  check  en- 
titling the  purchaser  to  certain 
rides.  In  construing  an  instruction 
given,  the  appellate  court  said:  "As 
to  the  Instruction  which  the  court 
gave  of  its  own  motion,  it  is  self- 
contradictory.  It  tells  the  jury  that 
the  check  was  valid  for  one  con- 
tinuous passage,  and  yet,  it  tells 
them  that  two  men  can  ride  on  it, 
one  succeeding  the  other  at  a  point 
on  the  line  of  continuous  passairo. 
In  o*her  words,  it  makes  the  words 
'continuous  passage,'  on  the  face  of 
the  check  refer  to  a  continuous  pas- 
sage of  the  defendant's  trains,  or 
of  the  check,  and  not  to  a  continuous 
passage  of  the  nassenger  to  whom 
it  is  issued.  This,  we  take  It,  Is 
not  the  meaning  of  the  wo-ds.  If 
this  were  the  meaning,  as  many 
men  could  station  themselves  along 
the  defendant's  line  as  there  are 
stopping  places  between  the  point 
where   such   <^eck  is   Issued   to    the 


passenger  and  the  point  for  which 
the  ticket  has  been  purchased.  The 
first  holder  of  the  check  could  get  off 
at  the  first  stopping  place  with  his 
baggage,  and  hand  the  check  to  the 
man  tnere  In  waiting,  and  he  could 
get  on  the  train  with  his  baggage, 
ride  to  the  next  stopping  place,  leave 
the  train  with  his  baggage,  hand  the 
check  to  the  man  there  In  waiting, 
who  might  repeat  the  operation:  and 
so  on,  from  man  to  man,  until  the 
whole  transit  was  completed;  In  the 
course  of  which  fifty  different  pas- 
sengers might  be  carried  over  fifty 
segments  of  the  route,  and  the  de- 
fendant's baggagemen  might  be 
obliged  to  handle  Daggage  a  hundred 
times.  The  continuous  passage  re- 
ferred to  in  the  check  Is  the  contin- 
uous passage  of  the  person  to  whom 
it  was  first  issued,  and  of  no  other 
person;  and  this  person  can  not,  with- 
out the  consent  of  the  carrier.  Intro- 
duce another  person  in  his  stead." 
Walker  v.  Wabash,  etc.,  R.  Co.,  16 
Mo.  A.  333,  341. 

[b]  Xntarmptad  trsTel^-d)  The 
words  "continuous  passage,"  when 
used  on  a  railroad  ticket,  do  not  im- 
port an  agreement  that  the  passenger 
shall  be  carried  without  any  stop; 
they  do  not  Imply  that  there  may  not 
be  a  He-over  or  a  necessary  change 
of  cars.  Southern  R.  Co.  v.  Daugh- 
drlll. 11  Oa.  A.  603,  607,  75  8E  925. 
(2)  Where  the  agent  of  a  carrier  as- 
sured the  purchaser  of  a  ticket  that 
his  wife  could  take  a  certain  desig- 
nated train  and  be  conveyed  to  her 
home  without  inconvenience,  other 
than  in  merely  changing  cars  with  a 
wait  of  only  a  few  minutes,  the 
words  "good  for  a  continuous  pas- 
sage" on  the  ticket  were  not  regarded 
of  importance  further  than  In  show- 
ing that  the  parol  agreement  was  not 
'1  conflict  with  the  written  contract. 
Southern  R.  Co.  v.  Daughdrlll,  supra. 

89.  U.  3.  v.  Alger,  151  U.  S.  362, 
366.  14  SC!t  346,  38  L.  ed.  192  freh  den 
152  U.  S.  384,  14  SCt  636,  38  L.  ed. 
48">]. 

[a]  SsXTloe  iatsmivted  by  reslf  • 
nation/— Where  a  navy  ofUcer,  trans- 
ferred from  one  branch  of  the  service 
to  another,  was  required  to  resign  aa 
a  preliminary  to  the  new  appoint- 
ment, with  no  Intention  of  leaving 
the  service,  the  actual  service  of  the 
claimant  from  the  time  he  first  en- 
tered the  navy  Is  for  a  single  and 
"continuous  period"  within  th>>  Lon- 
rrevlty  Pay  Act.  U.  S.  v.  Al«rer,  181 
U.  S.  362.  385,  14  SCt  346.  38  L.  od. 
192  [reh  den  162  TJ.  S.  384.  14  SCt 
635.  38  L.  ed.  488]. 

BO.  See  Adverse  Possession  II  64- 
197. 

91.  Chicago  Bd.  of  Trade  v. 
Tucker  221  Fed.  305,  807.  137  CCA 
255;  Chicago  Bd.  of  Trade  v.  Mc- 
Dearmott  Commn.  Co.,  143  Fed.  188, 
191;  Western  Union  Tel.  Co.  v. 
State,  165  Ind.  492.  76  NE  100,  106, 
3  L.RANS   153,   6  AnnCaa  880. 

[a]  Csna  defliied  in  oontraot.— 
The  lyhrase,  "continuous  quotations," 
in  a  contract  between  a  board  of 
trade  and  a  telegraph  company,  with 
reference  to  the  dissemination  of  the 
"continuous  quotations"  of  such 
board  of  trade,  has  been  defined  to 
mean  quotations  wherein  the  price 
of  any  commodity  shall  be  quoted 
oftener  than  at  regular  Intervals  of 
ten  m'nutes.  Chicago  Bd.  of  Ti«<le 
v.  McDearmott  Commn  Co.,  148  Fed. 
188.  191:  Wester"  U-fon  Tel.  Co.  v. 
State.  165  I-'d.  492.  76  NE  100.  lOS, 
3   I.RA^^S   163.   6  AnnPas  8S0. 

[hi  Brssch  of  contract— An  In- 
junction restraining  a  broker  from 
obtaining,  using,  and  dlstr'butlng  the 
Quotations  of  a  board  of  trade  with- 
out acquiring  a  right  to  sunh  quo- 
tations was  not  limited  in  Its  appli- 
cation to  "continuous  quotat'ons" 
defined  in  contracts  with  the  board's 
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'  '-oontintions     railroad, ' '  •* 
"continuous  route,'"* 


'continuous     ride,"**  |  "continuous    sessions,'" 
"continuous   servitude, " "  I  "continuous  total  inability,"**  "continuous trip,"' 


'  continuous    strip, ' '  •^ 


■ubscrlbers  as  quotations  furnished 
oftener  than  at  intervals  of  ten 
minutes,  but  was  violated  where 
the  broker's  employee  at  ten-minute 
intervals  noted  and  telephoned  to 
the  broker  the  last  quotation  posted 
in  the  office  of  a  subscriber  of  the 
board,  esi>eclally  where  It  did  not 
appear  that  each  of  such  quotations 
was  not  one  item  of,the  continuous 
quotations.  Chicago  Bd.  of  Trade  v. 
Tucker.  221  Fed.  806,  307.  137  CCA 
255. 

92.  State  V.  Northern  Pac  R.  Co., 
68  Wash.  370,  377,  102  P  24. 

[a]  Tzaias  maWng  trip  wlttaoat 
obaiiffe  of  car»<— Where  an  action  in- 
volved a  charter  provision  contain- 
ing the  words  "continuous  railroad," 
the  court  said:  "It  cannot  be  main- 
tained in  this  case  that  the  Northern 
Paclflc  Railway  is  not  operated  as  a 
continuous  line  from  terminus  to  ter- 
minus. It  Is  conceded  that  at  least 
one  train  dally  leaves  Tacoma  for 
St  Paul  and  vice  versa,  and  runs 
directly  through  without  change  of 
cars  or  deviation  from  the  main  line; 
and  it  is  established  if  not  conceded 
that  this  train,  with  the  accommo- 
dation afforded  by  the  other  two, 
furnishes  adequate  service  for  all 
who  desire  to  travel  over  the  line. 
It  necessarily  follows  from  this  that 
the  road  is  furnished,  maintained, 
and  enjoyed  as  a  continuous  railroad 
from  terminus  to  terminus."  State 
V.  Northern  Pac.  R.  Co.,  63  Wash. 
370,    377.   102   P   24. 

[b]  BaUroada  oooaeoted  dlzeotly 
or  by  Intervening  roads  are  In  either 
case  connected.  If  directly  con- 
nected they  are  also  continuous. 
Black  V.  Delaware,  etc..  Canal  Co., 
22  N.  J.  Bq.    130,   402. 

93.  Garrison  v.  United  R.,  etc, 
Co.,  97  Md.  347,  352.  66  A  371,  99  Am 
8R  462;  Reed  v.  Trenton,  80  N.  J. 
Eq.  608,  608,  86  A  270-  O'Connor  v. 
Brooklyn  Heights  R.  Co.,  L23  App. 
Dlv.  784.  108  NTS  471,  474. 

[a]  ZUnstnitioaa. — (1)  The  term, 
'as  used  in  an  act  requiring  a  street 
car  company  to  give  to  each  pas- 
senger paying  a  fare  a  transfer  for 
a  continuous  ride,  has  been  construed 
as  not  meaning  a  ride  interrupted 
by  a  considerable  Interval  of  time. 
If  the  time  within  which  a  transfer 
may  be  used  expires  by  reason  of 
the  failure  of  the  company  to  run 
Its  cars  frequently  enough,  that  fact 
does  not  make  the  transfer  good  or 
authorize  a  conductor  to  honor  it. 
Garrison  v.  United  R.,  etc.,  Co.,  97 
Md.  347,  352,  55  A  371.  (21  Where 
it  was  provided  that  certain  roads 
should  not  charge  any  passenger 
more  than  five  cents  for  "one  con- 
tinuous ride"  from  any  point  on  its 
road  or  on  any  road,  fine,  or  branch 
operated  by  it  or  under  its  control 
to'  any  other  point  thereof  or  any 
connecting  branch  thereof,  within 
the  limits  of  any  incorporated  city 
or  village.  It  was  held  that  such  sec- 
tion did  not  provide  for  a  change 
of  cars,  but  only  entitfed  the  pas- 
senger to  a  "continuous  ride,"  as 
distinguished  from  "continuous  trip." 
for  five  cents  from  any  poiiit  4jn  the 
road  of  the  carrying  company,  or  a 
road  operated  or  controlled  by  It 
under  a  lease  or  other  contract,  to 
the  extent  of  the  distance  that  the' 
car  which  received  the  passenger  ran 
or  could  run  over  the  connecting 
roads.  O'Connor  v.  Brooklyn  Heights 
R.  Co..  123  App.  Dlv.  784.  108  NTS 
471,  474.  (3)  In  an  ordinance  pro- 
viding that  the  rate  of  fare  charpert 
by  a  traction  company  within  the 
limits  of  a  city  for  each  passenger 
should  be  three  cents,  and  outside 
the  city  limits  within  a  radius  of  five 
miles  five  cents,  and  that  payment  of 
such  fares  shall  entitle  the  pas- 
sengers to  one  continuous  ride  in 
the  same  general  direction,  the 
words  "continuous  ride  In  the  same 
general    direction"    mean    a    journey 


on  and  over  the  traction  company's 
own  tracks.  Reed  v.  Trenton,  80 
N.   J.    Eq.    503,   608,   86   A   270. 

9^  Mannion  v.  International  R. 
Co.,  66  Misc.  420.  421.  121  NTS  263; 
Hampe  v.  Pittsburg,  etc..  Tract  Co., 
166  Pa.  468.  474.  30  A  981. 

[a]  BSe«t  of  cbaafe  of  oan. — (l) 
Where  an  inclined  railroad  and  a 
passenger  railroad  extended  from 
the  same  point  In  different  directions, 
the  mere  facts  that  the  cars  of 
neither  road  could  run  over  the 
other,  and  that  passengers  desiring 
to  ride  over  both  roads  had  to 
change  cars,  did  not  prevent  the 
roads  from  forming  a  continuous 
route.  Hampe  v.  Pittsburgh,  etc., 
Tract  Co.,  166  Pa.  468,  474,  30  A  931. 
(<)  Where  a  temporary  break  oc- 
curred in  a  street  car  line  during  the 
construction  of  a  subway  under  a 
railroad  track,  requiring  passengers 
to  walk  some  twelve  hundred  feet 
to  get  a  connecting  car.  It  was  held 
that  their  route  over  such  line  was 
not  continuous  within  the  meaning 
of  a  statute.  Mannion  v.  Interna- 
tional R.  Co.,  66  Misc.  420,  421,  121 
NTS  263. 

9S.  Ogborn  v.  Lower  Terrebonne 
ReQnlng,  etc.,  Co.,  129  La.  379,  381, 
66  S  8231  German  Sav.,  etc.,  Soc.  v. 
Gordon,  64  Or.  147,  161,  102  P  736. 
26  L.RANS  331;  Fayther  v.  North. 
30  UUh  166,  171,  88  P  742,  <  L.RANS 
410. 

[a]  Venn  deflned. — (1)  "Continu- 
ous servitudes"  are  those  whose  use 
Js  or  may  be  continual  without  the 
act  of  man.  La.  Civ.  Code  [quot 
Ogborn  v.  Lower  Terrebonne  Refin- 
ing, etc.,  Co.,  129  La.  379,  381,  66  S 
323].  (2)  "Continuous  [aervitudes] 
are  those  of  which  the  enjoyment  is 
or  may  be  continual  without  the 
necessity  of  any  actual  interference 
by  man,  as  a  water  spout  or  a  right 
of  light  or  air.  Discontinuous  are 
those  the  enjoyment  of  which  can 
be  had  only  by  the  interference  of 
man,  as  rights  of  way,  or  a  right  to 
draw  water."  Washburn  Ejasem.  (2d 
ed)  p  13  [quot  German  Sav.,  etCy 
Soc.  V.  Gordon,  64  Or.  147,  161,  102  P 
736.  26  LKANS  331];  Washburn 
E:asem.  and  Serv.  (4th  ed)  p  21  [quot 
Fayther  v.  North,  30  Utah  166,  171, 
83  P  742,   6  LRANS  410]. 

[b]  Claaaiflcatloiu — According  to 
the  Civil  Code  of  France,  servitudes 
are  classified  as  continuous  and  dis- 
continuous. German  Sav.,  etc.,  Soc. 
v.-  Gordon,  64  Or.  147,  151,  102  P 
736,  26  LRANS  381;  Fayther  v. 
North.  30  Utah  166,  171,  83  P  742,  6 
LRANS    410. 

9S.  Colonial  Homes  Realty,  etc., 
Co.  v.  Sample,  136  La,  196,  66  8  788, 
792. 

[a]  BcasioBa  of  court. — "The  con- 
stitutional requirement  that  the  'dis- 
trict courts  shall  hold  continuous 
sessions  during  ten  months  of  the 
year'  means  that  those  courts  shall 
be  open  for  the  trial  of  cases  during 
at  least  ten  months,  and  that  the 
Judges  shall  fix  cases  for  trial,  and 
try  them,  during  that  period,  pro- 
vided there  are  cases  to  be  fixed  and 
tried."  Colonial  Homes  Realty,  etc.. 
Co.  V.  Sample.  136  La.  195,  66  S  788. 
792 

9T.  Brown  v.  Reed  Mfg.  Co.,  81 
Fed.    48.    49. 

[a]  Einc  soldered  tog^tber. — A 
claim  for  a  plan  having  Its  perpen- 
dicular sides  provided  with  a  con- 
tinuous loop,  to  form  continuous 
parallel  flanges,  and  an  Intermediate 
continuous  xlnc. plate,  was  held  to  be 
Infringed  by  a  vessel  made  of  two 
tin  plates  and  two  zinc  strips 
soldered  together,  the  court  saying; 
"It  seems  clear  beyond  question  that 
the  defendant's  strip  is  'continuous' 
In  a  mechanical  and  an  electrical 
sense  and  also  according  to  the  ardf- 
nary  dictionary  meaning  of  the  word. 
Many  pieces  of  twine  may  be  tied 
together   to   form   a   continuous    kite 


string,  many  different  breadths  may 
be  united  to  form  a  continuous 
carpet  and  surely  two  pieces  of  «ln<- 
may  be  soldered  together  to  form  a 
continuous  strip.  The  patentee  prob- 
ably used  the  word  'continuous'  to 
distinguish  his  invention  from  prior 
patents  where  separate  sine  disks 
wholly  disconnected  from  each  other 
were  used."  Brown  v.  Reed  Mfg. 
Co.,  81  Fed.  48,  49. 

^98.    Continental    Casualty    Co.     v. 

Wade,  101  Tex.  102,  104,  106  SW  36. 
[a]  XSmm  at  tana  la  aocUtoat  pel* 
•lcy< — Where  an  accident  policy  pro- 
vided for  a  specified  payment  if  the 
assured  should  receive  personal  In- 
Jury  "at  once  resulting  in  continuous 
total  inability  to  engeLge  in  any 
business,  occupation  or  service,"  the 
policy  was  construed  as  not  apply- 
ing to  an '  injury  wherein  the  as- 
sured quit  work  for  about  fifteen 
minutes  after  the  injury,  but  worked 
thereafter  for  about  two  months, 
when  he  died  in  consequence  of  the 
injury.  Continental  Casualty  Co.  v. 
Wade,  101  Tex.  102,  104.  105  SW 
35. 

99.  Johnson  v.  Philadelphia,  etc., 
R.  Co.,  63  Md.  106.  109:  Kelly  v. 
New  Tork  City  R.  Co..  192  N.  T.  97. 
100,  84  NB  569  [afC  119  App.  Div. 
223,  104  NTS  661  (rev  52  mTsc.  68S. 
102  NTS  742)1:  Baron  v.  New  Tork 
City  R.  Co..  120  App.  Div.  134,  138. 
105  NTS  258;  Ketcham  v.  New  Tork 
City  R.  Co.,  48  Misc.  367,  369,  96 
NTS    653. 

[a]  Oommon  scoaptanca  of  term. 
^(1)  The  phrase  "continuous  trip." 
in  its  acceptation  by  travelers  and 
by  carriers  is  transportation  of  a 
person  Journeying  in  one  direction 
according  to  the  usual  demands  of 
the  public,  and  not  the  unusual  de- 
mand of  the  sporadic  person.  Dls. 
op.  Kejly  v.  New  Tork  City  R.  Co., 
62  Misc.  686,  689,  102  NTS  742.  (2) 
A  continuous  trip  is  supposed  to  jex- 
tend  in  the  same  general  direction. 
Kelly  v.  New  Tork  City  R.  Co.,  192 
N.  ■?.  97  108  84  NE  569. 

[b]  As  mwnlng'  direot^— In  a 
statute  relating  to  continuous  trips 
of  passengers,  it  has  been  held  that 
the  word  "continuous"  must  be  con- 
strued to  mean  direct  whenever  it 
can  apply.  Charbonneau  v.  Nassau 
Electric  R.  Co..  128  App.  Dlv.  681. 
533,    108    NTS    106. 

[c]  Tickets  good  for  ooatlanona 
trips  only.— In  an  action  wherein  the 
conditions  in  an  excursion  ticket 
were  Involved  the  court  said:  "The 
conditions  that  the  ticket  shall  be 
used  'for  a  continuous  trip  only." 
and  la  'not  good  to  stop  off.'  mean 
that  a  purchaser  who  accepts  and 
uses  it  is  bound  to  take  a  train 
which  will  carry  him  continuously 
through  from  one  city  to  the  other, 
both  In  going  and  returning,  and 
not  to  stop  off  at  an  intermediate 
station  while  going  either  way,  and 
the  obligatloti  of  the  company  is  to 
carry  him  safely,  and  to  fumlah 
trains  which  will  thus  carry  him 
continuously  from  One  place  to  the* 
other."  Johnson  v.  PhilBdelphla, 
etc.,   R.   Co..    63   Md.    106,    109. 

[d1  mstntory  reanirameat  as  to 
ooatfimons  trip. — (1)  L.  (1800)  c  665 
%  104,  amended  by  L.  (1892)  c  678, 
provides  that  any  street  surface  rail- 
road corporation  which  acquires  the 
use  and  operation  of  the  roads  of 
other  companies  by  contract  shall 
carry  "between  any  two  points  on  the 
railroads  orportions  thereof  e'mbraced 
in  such  contract  any  passenger  de- 
siring to  make  one  continuous  trip 
between  such  points  for  one  single 
fare,"  and  "shall,  upon  demand,  and 
without  extra  charge,  give  to  each 
passenger  paying  one  single  fare  a 
transfer,  entitling  uuch  passenger  to 
one  continuous  trip  to  any  point  or 
portion  of  any  railroad  embraced  in 
such  contract.''  For  every  refusal  to 
comply   with    the   sold   requirements 
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"eontinnons  use,"^  "in  continuous  force,"*  "pos- 
session   .    .    .    eontinnous^ "  * 

OOMTINUOnSLY.  With  continuity  or  continua- 
tion;* vitfaont  interruption;'  unbrokenl^;*  uninter- 
raptedly;'  without  intermission  or  cessation;^  with- 


intervening    time,*     implying    an    unbrok«i 
sequence.'" 
Fhnsw:    "Continuously  occupied  .  .  .  the  pron- 
""  "continuously  operated,""  "entirely  and 


out 


ises. 


the  said  section  prescribes  a  penalty 
of  fifty  dollars.  This  section  has 
been  construed  as  relatlngr  only  to  a 
street  surface  railroad  which  oper- 
ates the  street  surface  railroad  lines 
of  other  companies  which  it  has  ac- 
quired by  lease  or  under  contract, 
that  Is,  lonrnerly  under  Ll  [1885]  c 
SOS,  and  now  under  the  Railroad  Law 
I  78,  and  only  to  a  continuous  trip 
which  is  made  by  changes  from  the 
line  of  one  of  such  companies  to  the 
line  of  another.  O'Connor  v.  Broolt- 
lyn  HelKhta  R.  Co.,  IM  App.  Dlv.  784, 
786,  108  NTS  471  (where  the  court 
said:  "It  requires  that  jKassengers 
J>e  carried  in  such  continuous  trip  by 
changes  of  cars  from  the  road  of  one 
of  such  companies  to  that  of  another, 
and  that  for  that  purpose  transfSrs 
be  Klven.  The  penalty  prescribed  is 
for  the  combined  refusal  to  carry 
the  paasenser  on  his  continuous  trip 
and  to  Kive  him  a  transfer  ticket  to 
enable  him  to-be  so  carried.  The 
refusal  of  the  transfer  ticket  is  of 
the  gist  of  the  offense.  The  ofTense 
cannot  exist  unless  a  transfer  ticket 
was  demanded  and  refused.  The 
section  is  complete  in  Itseir').  (2) 
"Tlie  word  'continuous'  in  the  statute 
.  .  .  must  be  construed  to  mean 
direct  wherever  It  can  apply."  Char- 
bonneau  t.  Nassau  Electric  R.  Co., 
123  App.  DlT.  531,  533,  108  NTS  105. 

(3)  The  reasonable  meaning  of  this 
statute  is  such  as  to  restrict  its  oper- 
ation to  lines  of  railroads  substan- 
tially Intersecting,  and  to  exclude  a 
case  where  a  passenger  has  been 
carried  to  the  known  terminus  of  one 
line.  The  words  "continuous  trip," 
as  used  in  this  statute,  are  not  satis- 
fled  by  the  mere  physical  proximity 
of  two  lines  of  railroad  with  the  at- 
tendant ease  with  which  a  passenger 
might  walk  from  one  line  to  the 
other,  where  the  railroads  are  phys- 
ically distinct  and  are  not  operated 
as  intersecting  lines  in  one  railroad 
system.  '  Ketcham  v.  New  York  City 
R.  Co..  48  Misc.  367.  369.  95  NTS  558. 

(4)  "The  right  of  a  passenger  to  a 
continuous  trip  over  a  road  owned  or 
operated  by  a  railroad  company  when 
no  contract  or  lease  has  been  entered 
into  between  such  railroad  company 
and  others  operating  other  railroads 
does  not  come  within  this  section." 
Baron  v.  New  Tork  City  R.  Co.,  120 
App.  Dlv.  134,  138,  105  NTS  268. 
(6)  A  regulation  by  a  street  railroad 
company  as  to  transfers,  which  per- 
mits a  passenger  to  travel  on  any,  or 
all,  of  Its  northerly  or  southerly  lines 
of  railway  for  a  single  fare,  pro- 
vided, only,  that  he  continue  in  the 
same  direction,  end  enables  him  to 
ride  on  any  of  the  cross-town  lines, 
which  may  intersect  the  line  on 
which  he  may  hapi>en,  at  the  time, 
to  be  proceeding,  is  authorized  by  the 
statute.  Kelly  v.  New  Tork  City  R. 
Co..  192  N.  T.  97.  101.  84  N^  569  [aft 
119  App.  Dlv.  228,  104  NTS  561  (rev 
62  Ulsc.  6SS,  102  NTS  742)]  (where 
the  CQurt  said:  "It  is  contended 
that.  1^  force  of  the  provisions  of  the 
statute,  no  limitation  could  be  Im- 
posed upon  the  right  of  transfer  and 
that  a  transfer  ticket  must  be  avail- 
able in  any  direction,  according  to 
the  desire  or  whim  of  the  holder.  I 
am  unalile  to  assent  to  a  construc- 
tion of  the  statute,  which  finds  no 
just  support  in  a  fair  reading  of  its 
language  and  which  would  Impose  so 
onerous  a  burden  upon  the  defendant. 
A  passenger,  under  such  a  construc- 
tion, would  be  able  to  accomplish  a 
round  trip  on  the  defendant's  lines 
for  one  fare"). 

1.  See  Eiasements  [14  Cyc  1149]. 

2.  Mutual  Reserve  Fund  Life  As- 
soc, r.  Austin,  142  Fed.  398,  400,  73 
CCA  498,  «  LRANS  1064;  Davis  v. 
National  Casualty  Co.,  115  Minn.  125. 
127,  181  NW  1013. 

[13  C.  J.— 14] 


[a]  Us*  of  tarm  ia  rslaUoa  to  la^ 
Buraace. — (1)  The  phrase  "in  contin- 
uous force  for  three  years,"  as  used 
In  a  provision  making  a  policy  of  In- 
surance incontestable  if  It  shall  have 
been  In  continuous  force  for  three 
years  from  its  date,  contemplates 
that  a  policy  may  liaVe  been  in  con- 
tinuous force,  even  though  the  Insur- 
ance company  then  had  good  grounds 
for  avoiding  it  for  nonperformance  of 
a  condition  precedent.  The  words 
are  used  to  distinguish  between  poli- 
cies which  mature  by  death  or  other- 
wise terminate  within  the  three  years 
and  policies  which  do  not  so  mature 
or  terminate.  Mutual  Reserve  Fund 
Life  Assoc.  V.  Austin,  142  Fed.  398, 
400,  73  CCA  498,  6  LRANS  1064.  (2) 
A  policy  of  Insurance  contained 
a  clause  entitling  the  Insured  to  a 
cash  benefit  of  one  hundred  and  twen- 
ty dollars  on  legal  surrender  of  the 
policy  after  it  had  been  in  "continu- 
ous force  without  delinquency"  for 
ten  years  from  date.  The  policy  re- 
quired payments  of  one  dollar  within 
ten  days  after  the  first  day  of  each 
month,  and  provided  that  If  such  pig- 
ment was  not  made  when  due,  the 
policy  should  be  void.  Insured  made 
all  payments  promptly,  except  one, 
which  was  made  after  the  time  lim- 


ited, but  was  received  by  the  com- 
pany without  objection.  It  was  held 
that  the  policy  had  been  in  "continu- 


ous force  without  delinquency,"  with- 
in the  meaning  of  the  clause.  Davis 
V.  National  CTasualty  Co.,  116  Minn. 
125.  127,  181  NW  1018. 

8.  Oordon  v.  Park,  202  Mo.  236, 
246,  100  SW  621,  119  AmSR  802. 

[a]    Opavstloa  of  mining  elalms. — 

Within  the  meaning  of  the  law  re- 
lating to  adverse  possession  of  min- 
ing claims  that  "possession  is  con- 
tinuous If  the  operations  are  contin- 
uous, or  are  carried  on  continuously 
at  such  seasons  as  the  nature  of  the 
business  and  the  customs  of  the 
country  permit  or  require.  A  cessa- 
tion of  operations  in  accordance  with 
the  custom  of  the  neighborhood,  or 
from  necessity  occasioned  by  some 
natural  agency,  would  not  be  an  In- 
terruption of  the  iMSsesslon.  But 
there  must  be  something  evidencing 
possession  in  the  int«rval  which  con- 
nects the  operations  when  resumed 
with  .those  which  have  gone  before, 
and  to  distinguish  such  possession 
from  a  series  of  repeated  acts  of 
trespass."  Barrlnirer  &  A.  L.  Minos 
ft  Mln.  569  [quot  Gordon  v.  Park,  202 
Mo.  236,  246.  100  SW  621,  119  AmSR 
802  (quot  Gordon  v.  Park,  219  Mo. 
600,    609,    117    SW    1163)]. 

4.    Ontury  D. 

8.    Ontury  D. 

[a]  FsBsare  of  oars  ooBtlBn<msl3r<— 
In  construing  a  statute  permitting 
the  consolidation  of  railroads,  the 
court  said:  "The  sections  allowing 
consolidation  limit  it  to  Instances 
where  the  roa&s  are  so  constructed 
or  designed  'as  to  admit  the  passage 
of  burden  or  passenger  cars  over  any 
two  or  more  of  such  roads  continu- 
ously;' that  is  to  say,  over  all  the 
lines  to  be  consolidated,  'without 
break  or  interruption,'  or  to  lines 
'when  the  several  roads  so  united 
will  form  a  continuous  line  for  the 
passage  of  cars.'  The  two  fonns  of 
expression  mean  the  same  thing  and 
explain  each  other."  State  v.  Vander- 
bllt,    87  Oh.    St.   690,    698. 

&    Century  D. 

7.  Roccl  V.  Massachusetts  Aco.  Co., 
222  Mass.  336,  344,  110  NC  972.  See 
also  Alta  Land,  etc.,  Co.  v.  Hancock. 
85  Ol.  219,  227,  24  P  645.  20  AmSR 
217  (where.  In  an  action  involving 
rights  by  prescription,  the  court 
said  that  the  words  "continuously" 
and  "uninterruptedly"  were  very 
nearly,  but  not  in  law,  exactly  syn- 
onymous). 


[a]  Term  limited  1>y  otrouBstaacss. 
— (1)  Where  It  was  stipulated  that 
freight  from  a  vessel  was  to  be  dis- 
charged continuously,  the  court  said: 
"It  is  obvious  that  the  word  'con- 
tinuously' is  not  to  be  considered  as 
synonymous  with  Incessantly  or  un- 
interruptedly. .  .  The  clause 
means  no  more,  then,  than  that  the 
discharge  should  be  reasonably  con- 
tinuous, considering  the  time,  place, 
and  circumstances,  the  nature  and 
character  of  the  cargo,  the  situation 
of  the  vessel,  and  prevailing  condi- 
tions generally.  In  the  absence  of 
express  agreement  as  to  the  time  for 
unloading,  actions  of  this  character 
are  maintained  upon  the  theory  that 
there  is  an  Implied  contract  to  dis- 
charge the  cargo  in  a  reasonable 
time,  and  what  constitutes  reason- 
able time  depends  upon  the  circum- 
stances -of  the  particular  case,  the 
facilities  for  discharge  at  the  port 
where  the  discharge  is  to  t)e  made, 
the  nature  of  the  cargo,  the  weather, 
etc."  V.  8.  Shipping  Co.  v.  U.  S.,  148 
Fed.  914,  920.  (2)  In  a  provision  of 
this  nature  the  word  "continuously" 
must  be  construed  to  mean  continu- 
ously during  working  dava  and 
"working  days"  exclude  Sundays  and 
holidays  usually  observed,  and  in- 
clude only  the  usual  working  hours 
of  days  on  which  usual  work  is  only 
prevented  by  weather.  The  phrass 
must  be  interpreted  with  a  reason- 
able regard  for  human  weakness  cuid 
human  habits  of  alternating  rest  and 
work.,  Tweedie  Trading  Co.  v.  Pitch 
Pine  Lumber  Co.,  156  Fed.  88,  89. 
(3)  Under  a  contract  with  an  expo- 
sition company  that  a  party  would 
install  a  (jerman  village,  with  the 
privilege  of  selling  beer,  etc.,  and 
that  he  would  operate  it  continu- 
ously from  the  day  the  exposition 
opened  until  the  close  thereof,  it 
was  held  that  the  word  "continu- 
ously" might  reasonably  be  held  to 
apply  only  to  such  days  as  the  expo- 
sition would  be  open  to  the  public, 
which,  in  the  absence  of  any  allega- 
tion to  the  contrary,  would  be  as- 
sumed to  be  week  days  only.  Hor- 
ton  r.  Sohlff,  69  Nebr.  96,  95  NW 
86,  38. 

8.  Roccl  V.  Massachusetts  Ace  Co., 
222  Mass.  336,   344.  110  NB  972. 

9.  Roccl  V.  Massachusetts  Ace.  CJo., 
222  Mass.  336,  344,  110  NB  972. 

10.  Roccl  V.  Massachusetts  Aoc. 
Co.,  222  Mass.  336.  344.  110  NE  972. 

11.  Farley  v.  Miller,  216  N.  T.  449, 
466.    Ill    NB   66. 

18.  U.  S.  V.  Atchison,  etc.,  R.  0>.. 
220  U.  S.  37,  48,  31  SCt  362,  55  L.  ed. 
881;  U.  S.  V.  Oregon  Short  Line  R. 
Co.,  228  Fed.  561,  663;  U.  S.  v.  Grand 
Raplda  etc.,  R.  Co.,  224  Fed.  667, 
672,  140  CCA  177;  U.  S.  v.  Atlantic 
Oast  Line  R.  Co.,  211  Fed.  897,  901, 
128  CCA  275;  U.  S.  v.  Missouri,  etc., 
R.  Co.,  208  Fed.  957,  968;  U.  S.  v.  St. 
Louis  Southwestern  R.  Co.,  189  Fed. 
964,   969. 

[a]  Tslsgrs^  oflloes  oonttaaoQsly 
operstsd^— (1)  In  the  Hours  of  Serv- 
ice Act  (34  U.  S.  St.  at  L.  1416  c  2989 
I  2),  which  in  the  proviso  declares 
that  no  telegraph  operator  who  trans- 
mits, receives,  or  delivers  orders  per- 
taining to  or  affecting  train  move- 
ments shall  be  required  or  permirted 
to  remain  on  duty  for  a  longer  period 
than  nine  hours  In  any  twenty-four- 
hour  period  in  all  towers,  offices,  or 
stations  continuously  operated  night 
and  day,  nor  fbr  a  longer  period  than 
thirteen  hours  In  towers,  offlees,  or 
stations  operated  only  during  the 
daytime,  the  words  "only"  and  "con- 
tinuously" must  be  read  in  connec- 
tion with  their  respective  classes, 
and  as  descriptive  of  conditions  re- 
curring and  demanding  day  service 
on  the  one  hand,  and  night  and  day 
service  on  the  other;  and  offices  are 
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CONTINUOUSLY—  CQNTRACT 


flontinuously,' 


'mine  .  .  .  continuously,"**  "re- 


sided continuously. '  * " 

OOKTBA.  Against;**  contraiy  to;*'  in  Disposi- 
tion to.**  The  term  is  constantly  used  in  the  re- 
ports to  denote  the  opposition  of  counsel  in  a 
cause;**  the  disallowance  by  the  court  of  a  point 
in  argument  (curia  contra)  f  and  the  opposition  of 
eases  cited  as  establishing  opposite  doctrines.'*  In 
some  of  the  older  books,  "contra"  is  used  instead 
of  "versus,"  in  the  titles  of  causes."  In  intro- 
ducing a  l^al  citation  the  word  means  "to  the 
contrary."" 

OONTBABAND.^  Against  law  or  treaty;"  pro- 
hibited.** In  another  sense,  goods  exported  from 
or  imported  into  a  country  against  its  laws." 

OONTSABANDO.  In  Spanish  law,  all  commerce 
which    is   contrary   to    law   and,    therefore,    crim- 


inaR*"» 

OONTKA.  BOKOS  MOSES.  Against  good 
morals.™ 

OONTKA  BONOS  HOBES  DfTEBPOSITA.    In- 

teiposed  against  good  morals.** 

OONTBAOEDULA.  A  cedula  or  document  which 
displaces  and  revokes  another  previously  drawn.**** 

OONTBAOT.**  As  a  noun,  a  drawing  together;** 
the  writing  which  contains  the  agreement  of  parties, 
with  the  promise  and  conditions,  and  which  serves 
as  evidence  of  the  oblu^ation."  As  a  verb,  to  draw 
together  the  parts  of  ;**  to  shorten  or  to  render  less 
extensive  by  drawing  in;**  to  abridge  in  compass  or 
duration.** 

Oontracted.  Drawn  together  or  into  a  smaller  or 
a  narrower  compass;'*  shrunk;"  not  extensive;" 
lessened;**  narrowed;**  diminished;**  abridged,*'  or 


"continuously"  operated  night  and 
day  whenever  the  same  or  similar  and 
suostantlal  lengths  of  service  recur 
therein  regularly  .  every  day  and 
night  for  a  series  of  successive 
twenty-four-hour  periods,  even  though 
the  oflflces  are  not  operated  continu- 
ously during  every  hour  from  mid- 
night to  midnight.  U.  S.  v.  Grand 
Rapids,  etc.,  R.  Co.,  224  Fed.  667, 
«72,  140  CCA  177.  (2)  In  an  action 
in  which  It  was  contended  that  a 
station  and  teleerraph  office  which 
was  shut  from  twelve  to  three  by 
day  and  by  night,  but  open  the  rest 
of  the  time,  was  a  place  "continu- 
ously operated  night  and  day."  the 
court  said:  "The  antithesis  is  be- 
tween places  continuously  operated 
night  and  day  and  places  operated 
only  during  the  daytime.  We.  think 
that  the  government  is  right  In  say- 
ing that  the  proviso  is  meant  to  deal 
with  all  offices,  and,  If  so,  we  should 
go  farther  than  otherwise  we  might 
in  holding  offices  not  operated  only 
during  the  daytime  as  falling  under 
the  other  head.  A  trifling  Interrup- 
tion would  not  be  considered,  and  it 
Is  possible  that  even  three  hours  by 
night  &nd  three  hours  by  day  would 
not  exclude  the  office  from  all  opera- 
titfn  of  the  law,  and  to  that  extent 
defeat  what  we  believe  was  its  In- 
tent." U.  S.  V.  Atchison,  etc..  R.  Co., 
120  U.  S.  37.  43,  31  SCt  362.  65  L.  ed. 
Stl  [quot  U.  S.  V.  Grand  Rapids,  etc., 
R.  Co.,  224  Fed.  667.  672,  140  CCA 
177].  (3)  A  telegraph  office  operated 
from  4:30  A.  M.  to  9:30  P.  M..  sub- 
ject to  negligible  intermissions,  an-l 
a  telegraph  cfflce  operated  from  6:30 
A.  M.  to  11  P.  M.,  subject  to  negli- 
gible Intermiimions.  are  nnt  offices 
operated  only  during  the  daytime,  but 
during  the  day  and  the  night,  within 
the  meaninir  of  the  act.  U.  S.  v. 
Grand  Rapids,  etc..  R.  Co..  224  F^d. 
867.  672,  140  CCA  177.  (4)  An  office 
which  is  closed  four  times  each  day 
of  twenty-four  hours  t^T  a  period  of 
one  hour  at  each  closing  is  to  be 
classified  as  one  continuously  op- 
erated day  and  niglit.  U.  S.  v.  St. 
tiouis  Southwestern  R.  Co..  189  Fed. 
964,  964.  <6)  A  telegraph  office  open 
twenty-two  hours  of  each  day  of 
twenty-four  hnurs  Is  operated  night 
and  day.  U.  S.  v.  Missouri,  etc.,  R. 
Co..  208  Fed.  957,  958.  (6)  Where  a 
telegraph  office  is  regularly  kept  open 
for  business  from  6:30  A.  M.  to  10:15 
P.  M.  in  each  twenty-four-hour 
period,  it  is  an  office  continuously 
operated  day  and  night.  D.  S.  v. 
Atlantic  Coast  Line  R.  Co.,  211  Fed. 
897,  901,  128  CCA  275.  (7)  On  April 
19  a  railroad  company  Issued  an  or- 
der that,  commencing  with  the  20th, 
a  telegraph  office  at  which  V  had 
been  the  sole  operator,  and  which 
had  been  kept  open  only  part  of  the 
day,  should  be  continuously  operated. 
An  additional  operator  arranged  for 
failed  to  appear,  and  the  order  was 
suspended      until      the     evening     of 


the  20th.  V  on  the  20th  was  on 
duty  for  the  number  of  hours  he  had 
been  accustomed  to  work,  but,  the 
services  of  an  additional  operator 
having  been  secured,  the  office  was 
in  fact  kept  open  continuously  on 
that  day.  It  was  held  that  the  office 
was  not,  at  the  time  of  V's  service, 
a  "continuously  operated  office."  U. 
S.  V.  Oregon  Short  Lino  R.  Co.,  228 
Fed.  661,   563. 

13.  Hays  v.  General  Assembly 
American  Benev.  Assoc,  127  Mo.  A. 
195,  200,  104  SW  1141;  Bradshaw  v. 
American  Benev.  Assoc,  112  Mo.  A. 
435,  87  SW  4t. 

ra]  Vm  of  term  la  liununuUM 
policy. — (1)  The  words  "entirely  and 
continuousiy,"  as  used  in  a  policy 
providing  for  certain  payments  to 
members  "entirely  and  continuously" 
conflned  to  bed  by  sickness  or  dis- 
ease, must  receive  a  common-sense 
construction.  It  Is  not  Intended  by 
the  employment  of  these  words  that 
a  person  must  spend  every  minute 
of  his  time  while  sick  In  bed  In  order 
to  bring  himself  within  Its  previ- 
sions, but  the  meaning  of  it  is  that 
he  must  be  bedridden  in  a  substan- 
tial sense,  or,  in  other  words,  the 
indemnity  is  payable  for  such  sick- 
ness only  as  will  confine  the  patient 
to  bis  bed  nearly  all  or  about  all 
the  time  of  each  day,  and  will  not 
permit  him  to  be  absent  therefrom 
for  any  considerable  portion  of  tho 
time  on  any  day.  Hays  v.  General 
Aosembly  American  Benev.  Assoc, 
127  Ho.  A.  195.  200.  104  SW  1141. 
(2)  PlaintlfF  had  an  attack  of  neu- 
rasthenia, but,  although  whollv  in- 
capacitated to  attend  to  any  b"slne8s, 
and  sometimes  confined  to  his  bed, 
was  not  bedridden;  on  the  contrary, 
when  at  his  worst  he  took  trips  away 
from  home,  on  the  advice  of  his 
nhyslclan,  for  his  health.  It  wa<> 
held  that  he  wiw  not  entirely  aid 
continnoKsly  conflpod  in  bed.  Brad- 
shaw V.  American  Benev.  Aisoc.  112 
Mo!  A.  4SB.  87  SW  46.  (3)  Whore 
insured  was  conflned  to  bed  a  greater 
portion  of  the  time  every  day  dur- 
ing his  sickness,  nltbougS  at  tlmei 
he  sat  outside  of  the  honsA.  was 
o^ice  driven  in  a  bugery  a  f<>w  blocks 
and  was  In  and  out  of  bed  ma"y 
times,  he  was  entirely  and  continu- 
ously conflned  to  his  ned  within  the 
meaning  of  a  policy.  Hays  v.  Gen- 
''ral  Assembly  American  Benev. 
Assoc,   .oiipra. 

14.  Zelleken  v.  Lynch.  SO  Kan.  746. 
748.  104  P  563,  46  LRANS  659. 

[a]  XUnatratlcnu— A  cnvenant  in  a 
mining  lease  that  the  lessee  should 
mine  certain  lots  continuously  moais 
continuously  to  the  end  of  t^'p.  term. 
Zelleken  v.  Lynch.  RO  Kan.  746.  748, 
104  P  563.  46  LRANS  659. 

15.  See  Aliens  t  138  text  and 
note  1. 

16.  Burrill  L.  T>. 

17.  Burrill  L.  D. 
W.  Burrill  L.  D. 
19.    Burrill   L.   D. 


9a  Burrill  L.  D. 
91.  Burrill  L.  D. 
99.     Burrill  L.  D. 

93,  Centuiy  D. 

94,  OoBtraMnd  of  war  see  War 
140  Cyc  856]. 

95,  B'ack  L.   D.    ' 
3S.     Black  L.  D. 

[a]  Tbc  rurht  of  property  la  mar- 
ket qnotatloiia  is  not  "contraband." 
because  It  Is  susceptible  of  bad  uses, 
as  well  as  good;  hence  the  right  of 
property  In  market  quotations,  based 
on  the  transactions  of  an  exchange, 
and  the  right  to  be  protected  In  such 
property,  are  not  affected  by  the  fact 
that  such  quotations  may  be  used 
for  unlawful,  as  well  as  lawful,  pur- 
poses. Chicago  Bd.  of  Trade  v.  L. 
A.  Kinsey  Co.,  130  Fed.  607.  613,  64 
CCA  669,  69  LRA  59. 

,97.     Blick  L.  D. 

OoatnlMaA  U«non  see  Intoxicating 
Liquors   r!3  Cyc  17B1. 

97H.  Kserlche  Dtcdonarlo;  Royal 
Decree  Nov.  28,  1883;  Ordenanzas  'de 
Aduanas  tit  IV. 

[a]  It  la  of  two  fomu,  one  afTect- 
ing  the  public  revenue  and  the  other 
merely  infringing  the  prohibition  of 
Imports  or  exports.  Escrlche  t>ic- 
clonario. 

98.     Burrill   L.   D.     See  also  Con- 


tracts (9  Cyc  516]. 
Adams  Gloss. 


H.    Escrlche    Dlcctonarlo. 
Cedu'a  11  C.  J.  p  46. 


See 


39. 
99 

also _.   _     , 

aa  Seflaltton  la  Imgtl  MmiM  see 
Contracts  [9  Cyc  240]. 

31.    Century  D. 

39.    Century  D- 

33.  Standard  D. 

[a]     'MSyaonyiaa   of   'ooatntet'   are 
lessen.'  "shorten."  "narrow,"  "diminish,* 
"abridge,"   "reduce,"    "draw   together." 
Universal    Brush    Co.    v.     Sonn,    146 
Fed.   517.   520. 

34.  Standard  D. 

35.  Standard  D. 

33.  Century  D.  [quot  Universal 
Brush  Co.  v.  Sonn,  146  F»d.  B17.  .'!20]. 

[a]  0'*nti«otpa  rpertnre. — ^W*>ere 
the  words  ""c>iamhered  brush-frame 
having  a  contracted  aperature"  were 
used  fn  d^ncriblng  an  Invention,  the 
words  "contracted  aperture"  were 
construed  to  mean  smaller  opening, 
an  opening  smaller  than  f'e  c*'RTnh»r, 
an  opening  caused  by  drawing  In. 
abridging,  bringing  within  narrower 
compass,  t^^e  walls  of  the  rhamrer 
at  that  point.  Universal  Br'sh  Co. 
-'.  Sonn.  1114  Fed.  665.  ««8,  83  C'OA 
422  [rev  146  Fed.  517.  520]. 

37.  Century  D.  fqnot  U^Ivpt**! 
Brush  On.  V.  Sonn,  146  Fed.  517.  .•>2<.l. 

38.  Standard  D.  Iquot  Tlnlversnl 
Br"sh   Co.    V.    Sonn,    146    Fed.  7517, 

52m.  „        I 

39.  TTnivorssl  Brush  Co.  ■^rSonn. 
146  Fed.  517.  520.  ,„'^ 

40.  Universal  Brush  Cf^  v.  Bonn. 
146  Fed.  517.  520.  ,^  . 

41.  Universal  Brush  'ii»Co.  v.  Sonn, 
14«  Fed.  617,  520.  ,„' 

49.  Un' verbal  BruF'^JZ*  co.  v,  Sonn. 
146  Fed.  617,  520.         •    """ 


'        '  Id  noi^ 

For  later  ca«ce,  derelopmenta  and  duutfes  In  the  law  see  cumulative  Annotations,  same  title,  page  >        ^viAt  number. 
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reduced.^  In  another  semae,  urmnged  for  or  dis- 
posed of  by  contract^ 

OONTSAOT  JUDOMSNT.** 

OOHTSAOT  LABO&.  A  person  who  has  been 
indttoed  or  solioited  to  migrate  to  this  country  by 
offers  or  promises  of  employment  or  in  consequence 
of  an  agreement,  oral,  written,  or  printed,  express 
or  implied,  to  perform  labor  in  this  country,  of 
any  kind,  skilled  or  unskilled.** 

OONTBAOT  LABOB  LAW  «^ 

OOMTSAOTOB.  One  who  agrees  to  do  an3rthing 
for  another;**  one  who  executes  plans  under  a  con- 
tract;** one  who  contracts  or  covenants,  whether 
with  a  government  or  other  public  body  or  with 
private  parties,  to  furnish  supplies,  or  to  eonstmct 

4a.  Universal  Bmsh  Co.  v.  Sonn, 
I4«  Fed.  517.  S20. 

M.     Century  D. 

fa]  AppUoattoB  Of  tens  te  <Ubtt. — 
(1)  The  term  "contracted,"  as  ap- 
plied to  debts,  at  least  In  penal 
Btatuteo,  limits  the  same  to  those 
arislna  ex  contractu.  Rngers  v. 
StaK  Mln.  Co.,  18S  Ho.  A.  659.  667, 
171  SW  676.  (i)  "A  debt  la  not  a 
continaent  Uabiliijr  and  Is.  therefore, 
'contracted'  only  whan  the  contln- 
eency  upon  which  it  is  to  arise  oc- 
curs.^' Dunn  V.  Neuatadtl.  72  Misc. 
1.  S.  129  NTS  ICl. 

45.  See  Consent  Judament  12  C.  3. 
p  E20. 

4&     24  U.  S.  St.  at  li.  too  c  1184  J  2 

rauot  IT.  s.  V.  Dwiaht  utg.  Oo.,  fio 
FM.  74.  75].     See  also  Aliens  il  76- 

47.  See  Aliens   H   76-85.     ' 

48.  Caulfleld  v.  Polk,  17  Ind.  A. 
42S.  4(  NE  982,  938  (where  this  Is 
■aid  to  be  the  primary  meaning  of 
the  term):  PhUUps  Hechanlcs'  Liens 
[guot  Lester  v.  Houston.  101  N.  C. 
(05,   611,   g  SB  8661. 

[a]  Xa    its    taonaloal    ssaaa,    the 
ord  embraces  any  person  who  has 

any  contract  or  any  character. 
PIttsburab  Plate  Olass  Co.  v.  Peters 
Land  Co..  123  Qs.  728.  726.  61  SB 
72$. 

(b]  Vazaoaa  ■agmrod  la  aaj  Inud- 
a— .  In  construlna  Acts  (1898)  No. 
171  p  415  I  14,  imposing  a  license 
tax  "upon  master  builders,  steve- 
dores^ Dili  posters,  or  tacking  con- 
tractora.  and  mechanics  who  employ 
assistance,"  the  court,  said:  "The 
term  'contractor,'  according  to  the 
idea  of  the  license  act,  is  of  uncer- 
tain signification.  Bvery  person  en- 
gaged In  business  may  be  called  a 
contractor.  The  retailer,  the  whole- 
saler, the  Insurer,  the  pawnbroker, 
the  manufacturer,  the  mechanic — all 
these  are  contractors.  This  will 
bardly  be  denied.  The  tax  collector 
elaima  however,  that,  if  the  license 
imposed  on  a  retailer  or  other  trasl- 
ness  specially  designated  in  the 
license  act  is  less  than  that  Imposed 
upon  contractors  in  general,  we  must 
disreicard  the  speoiaT designation  and 
elasaUcation,  and  by  applying  a  gen- 
eral designation  obtain  higher  license. 
This  proposition  is  neither  Just  nor 
reasonable.  We  think  the  term  'con- 
traetoT'  was  put  in  by  the  Legisla- 
ture to  cover  cases  not  specially 
covered  under  the  previous  sections 
of  the  law^  or  in  eases  where  no  ex- 
emption from  license  taxation  could 
be  allowed.  However,  It  cannot  be 
held  as  a  mechanic  who  employs 
assistance  in  any  event.  Assuming 
therefore  that  It  Is  engaged  in  a 
mechanical  pursuit,  that  Is  to  say, 
tnat  it  employs  mechanics  or  jour- 
neymen plnaibers  to  'Install  fixtures 
sold  by  It.  then  it  is  exempt  under 
article  229  of  the  Constitution,  which 
specially  exempts  from  Its  provi- 
sions those  engaged  in  mechanical, 
agricultural,  horticultural  and  min- 
ing puTSOltn.' "  State  v.  C.  C.  Hart- 
well  Co..  117  La.  144.  147,  41  S  444. 

4ti  Standard  D.  (qnot  Farmer  v. 
St.  Croix  Power  Co..  117  Wis.  76,  87, 
92  NW  880,  98  AmSR  914]. 

[a]     A    snpetlateadeat    of   ynWe 


worics  or  to  erect  bnildings,  or  to  perform  any  work 
or  service,  at  a  certain  price  or  rate,"*  as  a  paving 
contractor ,°^  or  a  labor  contractor;'*  one  who  con- 
tracts to  perform  work,  or  supply  articles  on  a 
large  scale,  at  a  certain  price  or  rate,°*  as  in  build- 
ing houses  or  provisioning  troops,"  or  constructing 
a  railroad.'*  Although,  in  a  general  sense,  every 
person  who  enters  into  a  contract  may  be  called  a 
contractor,**  yet  the  word,  for  want  of  a  better  one, 
has  come  -to  be  used  with  special  reference  to  a 
person  who,  in  the  pursuit  of  an  independent  busi- 
ness, "nndertakes  to  do  a  epecific  piece*'  or  job** 
of  work  for  other  persons,**  using  his  own  means 
and  methods**  without  submitting  himself  to  con- 
trol as  to  the  petty  details.*^    l^e  true  test  of  a 


wor 


■elMMls  is  not  a  "contractor."  within 
Const,  art  4  I  21,  prohibiting  the 
legislature  from  authorising  extra 
compensation  to  any  contractor,  etc.. 
after  the  contract  has  been  entered 
into  or  the  services  rendered.  Atty.- 
Gen.  v.  Detroit  Bd.  of  Education,  164 
Mich.  684,  690,   118  NW  606. 

sa  Century  D.  [quot  Arthur  v. 
a.  W.  Parsons  Co.,  224  Fed.  47,  52, 
139  CCA  Bll;  In  re  linger,  1  Okl.  Or. 
222,  225,  98  P  999;  Brown  v.  Oerman- 
Amerlcan  Title,  etc.,  Cto.,  174  Pa.  448, 
462,  34  A  346;  Farmer  v.  St.  Ooix 
Power  Co.,  117  Wis.  78,  87,  98  NW 
830.  98  AmSR  914]. 

[a]  OoBtraotota  oacaced  la  «oa- 
stroottoB  of  Ughwaya^-As  used  in 
L.  (1898)  c  115  t  11a,  perUinIng  to 
the  duties  of  contractors  to  keep 
open  highways  while  under  construc- 
tion, the  term  "contractors"  means 
the  Arm  or  corporation  having  the 
contract  for,  and  actually  Aolnji.  the 
work  thereunder.  Herbert  v.  Rock- 
land County,  64  Misc.  852,  861,  118 
NTS  868. 

Bl.  Century  D.  [quot  Arthur  v.  O. 
W.  Parsons  Co.,  224  Fed.  47,  62,  189 
COA  511]. 

sa.  Century  D.  [quot  Arthur  v.  O. 
W.  Parsons  Co.,  224  Fed.  47,  62,  189 
(X?A  511]. 

68.  Webster  Int.  D.  [quot  Arthur 
V.  G.  W.  Parsons  Co.,  224  Fed.  47, 
52.  189  CCA  511 -In  re  Ungcr,  1  Okl. 
Cr.   222,   225.  98  "P  999]. 

[a]  Vsxaon  rsattnf  gtojerty  to 
ooatraetor^A  contractor  rented  from 
a  third  person  a  hod  elevator  with 
appliances,  which  were  installed  In  a 
building  under  construction.  The 
contractor  mn  the  elevator  with  his 
own  employees,  with  the  exception 
of'  the  engineer,  who  ran  the  engine, 
who  moved  the  elevator  on  signals 
by  the  employees  of  the  contractor. 
The  cohipensatlon-  of  the  engineer 
was  Included  In  the  rental  for  the 
machinery.  It  was  held  that  the 
third  person  was  not  a  "contractor 
and  owner,"  within  L.  (1899)  c  192 
i  20,  requiring  contractors  and  own- 
ers constructing  buildings  to  Inclose 
shafts  or  openings  In  each  floor.  An- 
derson v.  Pelham  Hod  El.  Co..  129 
App.   Dlv.    639,    641,  T13    NTS   989. 

M,  Webster  Int.  D.  [quot  Arthur 
v.  Q.  W.  Parsons  Co.,  224  Fed.  47. 
62,  189  <XA  511;  In  re  Unger,  1  Okl. 
C:r.  222,  225,  98  P  9991. 

•B.  In  re  Unger,  1  Okl.  Cr.  222,  226, 
98  P  999. 

sa.  Dougherty-Uoss  Lumber  Co.  v. 
Churchill.  114  Mo.  A.  578,  586.  90  SW 
405;  Shearman  &  R.  Negl.  (6th  ed)  | 
164  (quot  Caldwell  v.  Atlantic,  etc.. 
R.  Co.,  161  Ala.  895.  396,  49 
8  674;  Jahn  v.  McKnight.  117 
Ky.  666,  660,  78  SW  862,  25  KyL 
17%8;  McCarthy  v.  Portland  Second 
Parish.  71  M^.  318.  322.  36  AmR 
320;  Munich  v.  Brocker,  119  Mo.  A. 
332,  337.  97  SW  549;  Poor  v.  Madi- 
son River  Power  Co,- 38  Mont.  341. 
360.  99  P  947;  Jensen  v.  Barbour,  15 
Mont.  582,  591,  39  P  906;  Knoxville 
Iron  Co.  V.  Dobson,  7  Lea  (Tenn.) 
367    3731 

S7.  Sliearman  ft  R.  Negl.  (6th  ed) 
I  164  [quot  Caldwell  v.  Atlantic,  etc., 
R.  Co.,  161  Ala.  896.  896.  49  S  674; 
JTahn  V.  IfcKnlght,  117  Ky.  <S6,  660. 


78  SW  863.  26  KyL  1758:  MuUlch  v. 
Brocker,  119  Mo.  A.  882.  387.  97  SW 
549;  Poor  v.  Madison  River  Power 
Co.,  88  Mont.  841,  860.  99  P  947]. 

[a]  ■paoUe  bnidaesa  tenn.  "The 
word  'contractor'  has  acquired  a 
specific  meaning  cm  applied  to  a 
business."  Arthur  v.  O.  W.  Parsons 
Co.,  224  Fed.  47,  51,  189  CCA  511. 

88.  Stewart  v,  Talbott.  58  Colo. 
563.  146  P  771.  776,  AnnCasl916C 
1116;  Carey-Lombard  Lumber  <3o.  v. 
Jones.  187  111.  208,  208,  68  NB  347: 
Halstead  v.  Stahl.  47  Ind.  A.  600,  94 
NB  1056:  Shearman  ft  R.  Kegl.  I  76 
tquot  McCarthy  v.  Portland  Second 
Parish.  71  Me.  818,  322,  36  AmR 
320;  Jensen  v.  Barbour.  16  Mont.  582, 
591.  i»  P  906;  Knoxvllle  Iron  Co.  v. 
Dobson,  7  Lea  (Tenn.)  867.  878]. 

89.  Sherman  ft  R.  Negl.  (6th  ed) 
I  164  [quot  CJcddwell  v.  Atlantic  etc, 
R.  Co.,  161  Ala.  896.  896.  49  S  674; 
Jahn  v.  McKnight  117  Ky.  665,  660, 
78  SW  862,  25  KyL  1758;  Mullich  t. 
Brocker,  119  Mo.  A.  832.  337,  97  SW 
549;  Poor  v.  Madison  River  Power 
0>.,  88  Motit.  841,  860,  99  P  9471; 
Shearman  ft  R.  Negl.  i  76  [quot  Mc- 
Carthy V.  Portland  Second  Parish,  71 
Me.  818,  822,  86  AmR  820;  Jensen  v. 
Barbour,  15  Mont.  582.  591.  89  P 
906;  Knoxvllle  Iron  Co.  v.  Dobson,  7 
Lea  (Tenn.)   867.  373]. 

aOu   Shearman  ft  R.  Negl.  (5th  ed) 

kl64  [quot  Caldwell  v.  Atlantic,  etc, 
Co.,  161  Ala.  395.  896.  49  S  674; 
Jahn  V.  McKnight,  117  Ky.  666.  660, 
78  BW-863,  26  KyL  1768;  Mullich  v. 
Brocker,  119  Mo.  A.  332.  887.  97  SW 
549;  Poor  v.  Madison  River  Power 
Co.,  88  Mont.  341,  860,  99  P  947]. 

61.  Stewart  v.  Talbott,  58  Colo. 
568,  146  P  771,  776,  AnnCasl916C 
1116;  c:arey-Lombard  Lumber  0>.  v. 
Jones,  187  111.  203.  208,  58  NB  847: 
Halstead  v.  Stahl,  47  Ind.  A.  600.  94 
NB  1056;  Shearman  ft  R.  Nugl.  f  76 
[quot  McOulhy  V.  Portland  Second 
Parish.  71  Me.  818,  322,  86  AmR 
320;  Jansen  v.  Barbour.  16  Mont.  682, 
691,  88  P  906;  Knoxvllle  Iron  Co.  v. 
Dobson,  7  Lea  (Tenn.)  867,  8781.  To 
same  effect  Shearman  ft  R.  Negl. 
(5th  ed)  I  164  [quot  CUdwell  v. 
Atlantic  etc.,  R.  Co.,  161  Ala.  896i 
896,  49  S  674;  Jahn  v.  McKnight.  117 
I^.  666.  660,  78  SW  862.  25  KyL 
1768;  Munich  v.  Brocker.  119  Mo.  A. 
382,  338,  97  8W  549;  Poor  v.  Madi- 
son River  Power  Co.,  88  Mont  841, 
860,  99  P  947]. 

"The  term  contractor  Is  applicable 
to  ail  persons  following  a  regular. 
Independent  employment  in  the 
course  of  which  they  offer  their  serv- 
ices to  the  ijubllc  to  accept  orders 
and  execute  commissions  for  all  who 
may  employ  them  In  a  certain  line 
of  duty,  using  their  own  mean^  for 
the  purpose  and  being  accountable 
only  for  final  performance."  Cooley 
Torts  (2d  ed)  p  647  [quot  Mullich  v. 
Brocker.  119  Mo.  A.  882,  888,  97  SW 
649]. 

[a]  Vriiaaiv  weaalag  of  tana  ia> 
appUoabla. — If  the  term  was  re- 
stricted to  Us  primary  meaning  of 
one  who  agrees  to  do  anything  for 
another,  "there  would  be  no  distinc- 
tion between  one  who  agrees  to  do  a 
specific  job  of  work  without  the 
supervision  of  another  except  as  to 


212    (13  C.  J.] 


CONTBACTOB^ 


"eontraetor"  would  seem  to  be  that  he  renders  the 
service  in  the  course  of  an  independent  oecupation, 
lepresenting  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.^  The  term  "contractor" 
IS  often  used  as  meaning  independent  contractor." 
The  word  "contractor,"  when  standing  alone  or 
unrestrained  by  the  context  or  by  particular  word^, 


may  mean  a  subcontractor  or  any  person  remotely 
engaged  under  contract  and  doing  the  work,  as  wqU 
as  an  original  contractor.**  A  distinction,  however, 
is  sometimes  made  between  the  terms."  An  em- 
ployee is  distinguished  from  a  contractor;"  and  a 
distinction  is  likewise  made  between  a  laborer  and 
a  oontractor.*'     In  the  general  acceptation  of  the 


the  result,  and  one  who  agrees  to  do 
a.  work  but  submita  himself  through- 
out the  work  to  the  discretion  of  his 
employer  as  to  detail."  Caulfleld  v. 
Polk.  17  Ind.  A.   429,  46  NE  932,   933. 

lb]  Mona*  man  Btgrn  paiatar. — In  an 
action  invoIvinK  the  question  whether 
the  grant  of  power  to  i>ass  an  or- 
dinance levying  an  occupation  tax  on 
contractors  gave  a  city  power  to  so 
tax  "persons  doing  contract  work." 
the  court  said:  "It  la  clear  that 
"persona  doing  contract  work'  not 
only  Includes  contractors  themselves, 
but  might  fairly  be  construed  to 
cover  In  the  broadcast  acceptation 
every  person  engaged  In  any  kind  of 
work  pursuant  to  a  contract  express 
or  implied.  Under  its  guise,  the  city 
might  tax  all  workers  for  hire 
whether  by  Job,  day,  month,  or  any 
other  time,  and  might  fairly  include 
the  trades  and  professions,  the  boot- 
black, the  messenger  boy,  and  -  the 
maid  In  the  kitchen.  The  difference 
In  the  range  of  taxation  covered  by 
the  two  terms,  and  that  the  first  Is 
not  sufficiently  generic  to  cover  the 
second,  is  apparent  at  a  glance.  Now 
let  us  turn  to  the  comirialnt,  and  see 
what  Is  attempted  to  be  done  in  this 
Instance.  Petitioner  therein  is 
charged,  not  with  carrying  on  the 
bUBlnesB  or  being  engaged  in  the 
occupation  of  "house  and  sign  paint- 
ing* (taxed  in  the  same  ordinance  at 
IS  per  year)  without  paying  the 
license  tax,  but  with  on  a  certain 
day  'doing  certain  contract  work,  to 
wit,  house  and  sign  painting,  doing 
such  work  at  a  contract  price,  and 
not  by  the  day  labor  or  so  much  par 
diem,'  contrary  to  the  terms  of  the 
ordinance.  In  other  words,  the  com- 
plaint charges  him  with  doing  an 
odd  Job  or  Isolated  act  of  house  and 
sign  painting.  That  such  a  person 
Is  not  a  'contractor*  within  the  mean- 
ing of  the  ordinance  is  apparent  from 
what  has  been  said."  In  re  Unger, 
1  OkL  Cr.  222,  225,  98  P  999. 

[c1  "The  p«Tsoa  who  •ateta  a 
ehantaUe  hoapital  is  not  a  con- 
tractor; neither  is  the  hospital  a 
contractor  with  that  person.  The 
person  who  enters  is  a  mere  licensee, 
like  a  guest  who  enters  one's  house, 
and  who  must  take  the  service  as  he 
finds  It."  Powers  v.  Massachusetts 
Homoeopathic  Hospital,  101  Fed.  896, 
8»8  [ait  109  Fed.  294,  47  CCA  122. 
66  LkA  372,  and  certiorari  den  183 
tr.  S.   69S.  22  set  932,   46  L..  ed.   894]. 

[d]  FersoB  eagaged  In  bnlUUBg 
ttoasaa. — ^Where  an  action  Involved  a 

'Judgment  requiring  one  to  pay  a 
house  tax  as  a  contractor,  the  court 
said:  "When  a  mechanic  is  employed 
to  do  a  particular  piece  of  work  on  a 
house,  or  to  plaster  or  to  paint  the 
same,  and  he  works  at  his  trade  on 
said  house  and  employs  others  to 
assist  in  the  work,  he  is  exempt,  be- 
cause he  follows  and  works  at  his 
trade  exclusively.  But,  when  he  un- 
dertakes to  build  houses  generally, 
and  only  superintends  the  work  and 
performs  only  such  mechanical  labor 
as  his  pleasure  may  dictate,  or  to 
show  or  direct  those  employed  by 
him,  he  does  not  follow  his  trade  ex- 
clusively on  the  building  and  em- 
ploying others  to  assist  him.  but  he 
Is  a  contractor,  employing  others  to 
do  the  work  exclusive  of  hiis  Indi- 
vidual labor."  State  v.  McNally,  4S 
La.  Ann.  44,  46,  12  S  117  [quot  In  re 
TJnger,  1  Okl.  Cr.  222,  226,  98  P  991]. 

[e]  Varfonaamce  of  apeolal  serr- 
loea. — ^The  act  of  April  9,  1872,  pro- 
vides that  those  employed  by  a  con- 


tractor in  any  work  on  an  oil  well 
shall  be  entitled  to  a  lien  for  their 
services.  It  wtus  held  that  the  word 
"contractor"  meant  only  persons  em- 
ployed by  the  owner  or  lessees  of 
the  well,  and  did  not  embrace  those 
who  undertake  to  perform  some 
special  service  in  the  construction  of 
the  well  or  opening  of  the  same. 
GIbbs  App.,  etc.,  Mfg.  Co.,  100  Pa. 
628,  631. 

ea.  Shearman  &  R.  Negl.  (Bth  ed) 
I  164  [quot  Caldwell  v.  Atlantic,  etc., 
R.  Co.,  161  Ala.  396,  396,  49  S  674; 
Jahn  V.  McKnight,  117  Ky.  665,  660, 
78  SW  862,  26  KyL.  1768;  Mullich  v. 
Brocker,  119  Mo.  A.  332.  338.  97  SW 
649;  Poor  v.  Madison  River  Power 
Co.,  38  Mont.  341.  860,  99  P  947].  To 
same    effect    Shearman    &    R.    Negl. 

k76  [quot  McCarthy  v.  Portland 
cond  Parish,  71  Me.  318,  322.  36 
AmR  320;  Jensen  v.  Barbour,  16 
Mont.  682,  691,  39  P  906;  Knoxville 
Iron  Co.  v.  Dobson,  7  Lea  (Tenn.) 
367,  373;  Cunningham  v.  Interna- 
tional R.  Co.,  61  Tex.  603,  610.  32 
AmR  632  (quot  Southwestern  Tel.,. 
etV:.,  Co.  V.  Paris,  39  Tex.  Civ.  A.  424, 
426,  87  SW  724,   726)]. 

88.  See  cases  supra  note  62.  And 
see  Independent  Contractor-  Master 
and  Servant   [26   Cyc  970,   1647]. 

64.  Mundt  V.  Sheboygan,  etc..  R. 
Co.,  31  Wis.  461.  467  (where  the  court 
also  said:  "This  has  been  frequently 
so  decided,  and  such  is  the  generic 
or  more  comprehensive  meaning  of 
the  word"). 

65.  See  Mechanics'  Iilena  [27  Cyc 
921. 

ae.  Vane  v.  Newcombe,  132  TJ.  S. 
220,  234,  10  set  60,  83  L..  ed.  310; 
Todd  v.  Kentucky  union  R.  Co.,  62 
Fed.  241,  247,  3  CCA  60,  18  L.RA 
306;  Campfleld  v.  Lang,  26  Fed  128, 
131;  Foley  v.  Chicago,  etc..  R.  Co., 
64  Iowa  644.  21  NW  124,  128;  Ney  v. 
Dubuque,  etp.,  R.  Co.,  20  Iowa  347, 
351;  State  v.  Emerson,  72  Me.  456, 
466;  Lehigh  Coal,  etc,  Co.  v.  New 
Jersey  Cent.  R.  Co.,  29  N.  J.  Eq.  262. 
256;  Farmer  v.  St.  Croix  Power  Co.. 
117  Wis.  76,  87,  93  NW  830,  98  AmSR 
914;  Lang  v.  Simmons,  64  Wis.  526, 
26  NW  660,  662. 

[a]  Folnta  of  dlattactlon. — ri) 
'"The  significant  element  in  the  rela- 
tion of  an  employee  and  his  em- 
ployer, speciflcally  considered,  is 
personal  service;  while  the  signifi- 
cant element  in  such  relation  be- 
tween a  contractor  and  his  principal 
is  the  work  as  an  entirety  to  be 
performed  by  hinj."  Farmer  v.  St. 
Croix  Power  Co.,  117  Wis.  76.  87,  93 
NW  830,  98  AmSR  914.  (2)  The 
term  "employees"  indicates  persons 
hired  to  work  for  wages  as  the  em- 
ployer may  direct,  and  does  not  em- 
brace the  case  of  the  employment 
of  a  person  carrying  on  a  distinct 
trade  or  calling  to  perform  services 
Independent  of  the  control  of  the 
employer.  Campfleld  v.  Lang,  25 
Fed.  128,  131.  (3)  Where  persons 
had  the  entire  control  of  the  work 
to  be  done,  and  were  in  no  way  sub- 
ject to  the  control  or  direction  of 
the  persons  with  whom  they  con- 
tracted while  performing  the  work 
they  contracted  to  do  for  them,  they 
were  not  employees.  Lang  v.  Sim- 
mons. 64  Wis.  526,  680,  26  NW  660. 
(4)  Where  an  action  Involved  the 
question  as  to  whether  one  was  an 
employee,  the  court  said  that  In  or- 
der to  be  an  employee  he  "  *muBt 
have  been  a  servant,  bound  In  some 
degree  at  least  to  the  duties  of  a 
servant,  and  not.'  as  he  was,  'a  mere 
contractor,  bound  only  to  produce  or 


cause  to  be  produced  a  certain  re- 
sult,— a  result  of  labor,  to  be  sure, — 
but  free  to  dispose  of  bis  own  time 
and  personal  efforts  according  to  bis 
pleasure,  without  responslbfUty  to 
the  other  party." "  Vane  v.  New- 
combe. 132  U.  S.  220,  234,  10  SCt  60, 
33  L.  ed.  310  [quot  Fat-mer  v.  St. 
Croix  Power  Co.,  117  Wis.  76,  88,  •> 
NW  830.   98  AmSR  914]. 

[b]  ZUwrtratlAss.— (1)  In  a  stat- 
ute requiring  the  payment  of  the 
employees  of  a  railroad,  the  term 
"employees"  refers  to  conductors, 
agents.  Superintendents,  thosa  en- 
gaged in  operating  the  road,  and  the 
like,  and  not  to  contractors  or  per- 
sons building  or  constructing  the 
road-bed,  or  laying  down  the  ties 
and  rails.  Ney  v.  Dubuque,  etc.,  R. 
Co.,  20  Iowa  347,-  362  [quot  Foley  v. 
Chicago,  etc.,  R.  Co.,  64  Iowa  644,  21 
NW  124,  126].  (2)  A  person  fur- 
nishing the  la^r  or  service  of 
others  under  contract  to  do  the  whole 
business  of  a  corporation,  or  of  a 
particular  branch  of  it.  Is  a  con- 
tractor, and  not  an  employee.  Le- 
high Coal,,  etc,  Co.  V.  New  Jersey 
Cent.  R.  Co.,  29  N.  J.  Bq.  252,  256. 
(S)  A  person  who  had  contracted  to 
manufacture  shingles  for  defendant, 
and  who  ran  and  controlled  the  miU 
himself,  and  was  not  subject  to  the 
direction  or  control  of  defendant. 
Was  a  contractor  and  not  an  enr- 
ployee.  State  v.  Emerson,  7S  Me. 
465,  466.  (4)  Persons  who  supplied 
laborers  and  teams  for  the  construc- 
tion and  repair  of  a  railroad,  being 
paid  for  the  same  by  the  day,  either 
party  having  the  right  to  stop  work 
at  the  end  of  any  day.  were  held  to 
be  contractors  and  not  employees. 
Todd  V.  Kentucky  Union  R.  Co.,  52 
Fed.  241,  247,  8  CCA  80,  18  LRA 
305. 

87.  Frick  Co.  v.  Norfolk,  etc,  R.  Co.. 
86  Fed.  726,  738,  32  CCA  31;  Todd 
V.  Kentucky  Union  R.  Co.,  52  Fed. 
241.  243.  3  CCA  60.  18  LRA  305; 
Little  Rock.  etc..  R.  Co.  v.  Spencer, 
66  Ark.  183.  187,  .47  SW  196,  42 
LRA  334;  Johnson  v.  State,  126  Oa. 
243.  247,  64  SB  184;  Coleman  ▼. 
State,  6  Oa.  A.  398.  399.  65  SB  46; 
Indianapolis  Northern  Tract.  Co.  v. 
Brennan.  174  Ind.  1,  18,  87  NB  216, 
90  NB  65.  68,  91  NE  503.  80  LRANS 
85;  Fleming  v.  Greener.  173  -Ind. 
260.  265,  90  NE  72,  78.  76,  140  AmSR 
254,  21  AnnCas  959;  LlttleBeld  v. 
Morrill,  97  Me.  506,  507,  64  A  1109. 
94  AmSR  613;  Peck  v.  Miller,  19 
Mich.  594.  699;  King  v.  Kelly,  26 
Minn.  622.  624;  Heard  v.  Crum,  73 
Miss.  157,  160.  18  S  934,  66  AmSR 
620;  Kansas  City  v.  McDonald.  80 
Mo.  A.  444,  448;  Henderson  v.  Nott. 
36  Nebr.  154.  158.  64  NW  87,  88 
AmSR  720;  Balch  v.  New  York,  etc 
R.  Co.,  46  N.  T.  521,  524:  Went- 
roth's  App.,  82  Pa.  469,  471:  Heeb- 
ner  v.  Chave,  6  Pa.  116,  117;  Wil- 
son V.  Gibson,  10  Pa.  Co.  191,  193; 
Jackson  v.  Downs,  (Tex.  Civ.  A) 
149  SW  286,  287:  Sparks  V.  Crescent 
Lumber  Co.,  40  Tex.  Civ.  A.  222.  226, 
89  SW  423;  Lang  v.  Simmona,  fit 
Wis.  626,  630,  25  NW  650;  Riley  v. 
Warden,  2  Exch.  69,  68,  164  Reprint 
405. 

[a]  ZUaateatioaa.— (1)  "The  term 
■laborer'  cannot  be  oonstrued  as  des/- 
ignatlng  one  who  contracts  for  an«l 
furnishes  the  labor  and  service  tof 
others,  or  one  who  contracts  for  aTnd 
■  for 


furnishes    one    or    more     teams 


/B' 


work,  whether  with  or  without'"  his 
own  services  or  the  servlces-,s  of 
others  to  take  charge  of  the  ^"tcams 
while  engaged  in  the  service."        Balch 
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term,  a  servant  is  not  a  contractor**  nor  is  a  con-  |  tractor  a  servant.** 


V.  New  York,  •tc  R.  Co..  46  N.  T. 
<21,  524.  (2)  Persona  who  supplied 
laborers  and  teams  for  the  construc- 
tion and.  repair  of  a  railroad,  being 
paid  for  the  same  by  the  day,  either 
party  havlnar  the  right  to  stop  work 
at  the  end  of  any  day,  were  con- 
strued as  being  contractors  and  not 
laborers.  Todd  v.  Kentucky  Union 
R.  Co..  62  Fed.  241,  247,  8  CCA  60. 
18  L.RA  3.0^.  (3)  One  who  agrees  to 
fnmlsh-or  pay  for  labor  tor  tne  bene- 
fit of  another  is  a  "contractor,"  and 
not  a  "laborer,"  within  the  terms  of 
the  Labor  Contract  Act  (Acts  (1908] 

S90).  Johnson  v.  State,  126  Oa. 
43,  247,  S4  SB  184:  Coleman  v.  SUte, 
6  Ga.  A.  S»8.  6B  SB  46. 

08.  Caldwell  v.  AUantlc.  etc.,  R. 
Co..  161  Ala.  S»S.  3>e,  49  S  674:  Hale 
V.  Johnson,  80  111.  186,  186;  Cnicago 
Hydraulic  Press  Brick  Co.  v.  Camp- 
bell. 116  III.  A.  322,  827;  OalatTa 
Coal  Co.  V.  Harris,  116  111.  A.  70,  73: 
Atchison,  eta,  R.  Co.  v.  Dickens,  7 
Ind.  T.  16,  26,  108  SW  760;  Mc- 
Carthy V.  Portland  Second  Parish, 
71  Me.  318,  322,  It  AmR  820;  Our- 
ney  v.  Atlantic,  etc.,  R.  Co.,  58  N.  T. 
368.   367. 

69.  Caldwell  v.  Atlantic  etc.,  R. 
Co..   161  AU.  3*6,  396,  49  S  674. 

[a]  lUastnitloas.  ( 1 )  One  who 
agrees  to  furnish  or  pay  for  labor 
for  the  benefit  of  another  is  a  con- 
tractor, not  a  servant,  within  the 
terms  of  the  lAbor  Contract  Act  of 
1903.  Johnson  v.  State,  126  Qa.  243. 
247.  64  BE  184:  Coleman  v.  State.  6 
6a.  A.  398,  65  SE  46.  (2)  The  mere 
MtMitlon  by  the  owners  of  the  right 


to  inspect  work  as  it  progressed,  for 
the  purpose  of  determining  whether 
such  work  complied  with  the  plans 
and  specifloatlons,  does  not  operate 
to  create  the  relation  of  master  and 
servant  between  such  owners  and 
those  engaged  on  such  work.  Vac- 
ker  V.  Teager,  151  111.  A.  144,  153. 
(3)  A  had  a  contract  with  B,  who 
operated  a  steam  W3od  factory,  and 
took  contracts  for  all  kinds  of  light 
woodwork,  under  which  C  furnished 
tough  planks  which  B  was  to  saw 
and  work  up  according  to  directions 
of  A,  and  to  be  paid  therefor  a  cer- 
tain amount  per  thousand  feet,  at 
the  rate  of  a  designated  sum  per 
month.  It  was  held  that  B  was  not 
a  servant  of  A  within  the  meaning 
of  the  statute  regulating  assign- 
ments. Lang  V.  Simmons,  64  wis. 
626,   626,   25  NW   650. 

[b]  Aa  aa  tBOapaadeat  paarty. — 
"A  contractor  Is  In  no  proper  sense 
a  servant,  but  In  many  respects  an 
independent  party."  Oumey  v.  At- 
lantic, etc.,  R.  Co.,  68  N.  T.'  358.  367. 

[c1  VMrwrna  rsapoaalM*  only  foe 
rMnIt,^(l)  "One  who  contracts  to 
do  a  specific  piece  of  work,  furnish- 
ing his  own  assistants,  and  execut- 
ing the  work  either  entirely  accord- 
ing to  his  own  Ideas,  or  in  accord- 
ance with  a  plan  previously  given 
to  him  by  the  person  for  whom  the 
work  is  done,  without  being  subject 
to  [the  orders  of]  the  latter  with  re- 
spect to  the  details  of  the  work,  Is 
clearly  a  contractor,  and  not  a  serv- 
ant."    Shearman  ft  R.  NegL  I  77  [quot 


Hale  V.  Johnson,  80  111.  186,  186; 
Chicago  Hydraulic  Press  Brick  Co. 
V.  Campbell,  116  111.  A.  322.  327;  Ga- 
laUa  Coal  Co.  v.  Harris,  116  111.  A. 
70,  73;  Atchison,  etc.,  R.  Co.  v. 
Dickens.  7  Ind.  T.  16.  25,  103  SW 
750;  McCarthy  v.  Portland  Second 
Parish,  71  Me.  318,  322,  36  AmR 
320].  (2)  "The  general  rule,  vari- 
ously stated.  Is  that  when  a  person 
lets  out  work  to  another,  the  con- 
tractee  reserving  no  control  over  the 
work  or  workmen,  the  relation  of 
contractor  and  contractee  exists,  and 
not  that  of  master  and  servant,  and 
the  contractee  Is  not  liable  for  the 
negligent  or  Improper  execution  of 
the  work  by  the  contractor."  Laf- 
fery  v.  (J.  S.  Gypsum  Co.,  83  Kan. 
349,  364,  111  P  498,  46  LRANS  930. 
AnnCa8l912A  590.  (3)  If  the  one 
rendering  service  "submits  himself 
to  the  direction  of  his  employer  as 
to  the  details  of  the  work,  fumlling 
his  win  not  merely  as  to  the  result 
but  also  as  to  the  means  by  which 
that  result  is  to  be  attained,  the 
contractor  becomes  a  servant  in  re- 
spect to  that  work."  Shearman  &  R. 
Negl.  i  77  (quot  KnozvlUe  Iron  Co. 
V.  Dobson,  7  Lea  (Tenn.)  867,  374]. 
(4)  "If  a  parson  is  engaged  under  a 
contract  In  an  independent  opera- 
tion, not  subject  to  the  direction  and 
control  of  his  employer,  the  relation 
Is  not  regarded  as  that  of  master 
and  servant,  but  is  said.  In  modem 
phrase,  to  be  that  of  oontractor  and 
contractee."  Campfleld  v.  Lang,  26 
Fed.  128.  111. 
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L  DEFINXnOMS  [sub-analysis  p  216] 

A.  CorUrad 

B.  Promite 

C.  Agreement  '' 

D.  Obligation 

E.  CompaU 

F.  Express  Contracts 

G.  Implied  Contracts 

H.  Executed  and  Executory  Contract$ 

I.  Simple  or  Parol  CotUracta 

J.  Written  and  Oral  Contracts 
K.  Special  Contrads 

L.  Conditional  Contracts 
M.  Oratuitous  Contrads 
N.  Bilateral  and  Unilateral  Contracts 
O.  Commutative  Contracts  ' 

n.  WHAT  LAW  GOVERNS  [sub-analysis  p  216] 
A.  General  Rules 
/  B.  Fad  of  Agreement 

C.  Capacity^  of  Parties 

D.  Form  and  Execution 

E.  Legality 

F.  Agreements  Relating  to  Realty 

G.  Agreetnents  ReUUing  to  Person^^ 
H.  Defenses 

I;  Presumptions 
3.  Retnedies 
K.  Conflid  of  Laws  as  lo  Time 

m.  PARTIES  [sub-analsrsis  p  216] 

A.  Two  or  More  Parties  Essential 

B.  Capacity  to  Contrad 

C.  Designation  and  Certainty 

X?.  AGREEMENT  OR  MUTUAL  ASSENT  [sub-analysis  p  216] 

A.  Necessity  for 

B.  Essenticds  of  Agreement  in  General 

C.  Offer  and  Acceptance 

▼.  FORMAL  REQUISITES  [sub-analysis  p  218] 

A.  Seal 

B.  Writing 

C.  Sigrnng 

D.  Delivery 

E.  Date 

F.  Leaving  Blanks  in  Writing  . 

G.  Revemie  Stamps 

VL  CONSIDERATION  [sub-analysis  p  218] 

A.  Definition 

B.  Necessity  of  Consideration 

C.  What  Constitutes  a  Consideration 

D.  Adequacy  of  Consideration 

E.  Necessity  for  Consideration  to  Appear  on  Writing 

F.  Contradiding  Statement  of  Consideration 

G.  Failure  of  Consideration 

*Author  of  "Compromise  and  Settlement"  18- C.  J.  p  S12,  "Conflict  of  Laws"  12  C.  J.  p  42T.  ** Workmim'i 
Compensation  Acts"  C.  J.  Bdltor  of  "Landlord  and  Tenant"  H  Cyc  845.  Joint  author  of  "Chattel  Mortcana"  11 
C.   J.   p  387.   "Indictments   and   Informations"   22   Cyc   167,   "Joinder  and    Splitting   of   Actions"    28    Cyc    Siti. 
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UL  BEAUTY  07  CONSENT  [sub-snalyBis  p  2^ 

A.  InOentral 

B.  Midake 

C.  Mitrepraentation  without  Fraud 

D.  Fraud 

E.  Dures$ 

F.  Undue  If^vmee 

YJJL  ZUEOAZJTT  [sub-analyas  p  221] 

SL  CONSTRUCTION  AND  OPERATION  [sub-AnalyBiB  p  224] 

A.  Oeneral  Rrdet  of  Construction 

B.  Implied  Temu 

C.  Entire  and  Seoerable  or  Dioitible  Contracts 

D:  Conditions,  Warranties  and  Exceptions,  or  Provisos 

E.  Dependent  and  Independent  Covenants  and  Stipuiations 

F.  Concurrent  Covenants 

G.  Parties 
H.  Place 

I.  Time 

J.  Compensation 

X.  KSCHABGE  [sub-analysis  p  2267 

XL  MODIFICATION  [sub-analysis  p  226] 

XXL  BAEBGEB  [sub-analysis  p  226] 

A.  Orai  Agreements  and  Previous  Negotiations 

B.  Simple  Contracts 

C.  Sealed  Contract  Merging  Simple 

D.  Taking  of  Higher  Security 

WL  TERMINATION  AND  RESCISSION  [sub-analyms  p  226] 

A.  Duration  of  Contract  in  General    ■ 

B.  Abrogation  by  Agreement 

C.  Svbseq[uent  Inconsistent  Agreement 

D.  Options  to  Term'.ruite 

E.  Provisions  for  Forfeiture 

F.  Rescission  for  Invalidity  of  Contract  or  for  Wrong  or  Default  of  Adverse  Party 

Xn.  RENEWAL  AND  EXTENSION  [sub-analysis  p  22S] 

X7.  PERFORMANCE  OR  BREACH  [sub-analysis  p  228] 

A.  Necessity  of  Performance 

B.  Sufficiency  of  Performance 

C.  TUle  or  Ovmerskip  Pending  Performanee 

Z?L  ACTIONS  [sub-analysis  p  230] 

A.  Nature  and  Form 

B.  Conditions  Precedent 

C.  Defenses 

D.  Time  to  Sue 

E.  Parties 

F.  Pleading 

G.  Evidence 

B..  Questions  of  Law  and  Fact 

I.  Instructions 

J.  Tahirig  Case  from  Jury  and  New  Trial 
E.  Verdict  and  Findings 

L.  Judgme(U 

t  DEFINITIONS  W  1-18]  p  237 

A.  Contract  f  J  1]  p  237 

B.  Promise  li'S\v  239 

C.  Agreement  [i  3]  p  239 

D.  OUigaiion  [j\4]  p  239 

E.  Compact  [  j  SJl  p  240 

F.  Express  Contracts  f  J  6]  p  240 

G.  Implid  Contr\ct^  Hi  7-10]  p  240 

1.  Classes  oAd  Distinctions  [$  7]  p  240 
• ,  Contracts  hnplied  in  Fad  [J  J  8-9]  p  241 

a.  In  General  [i  8]  p  241 

b.  EJfertff  Express  Contract  [$  9]  p  243 
3.  Implied  in  ZUiw  or  Quasi  or  Constructive  ContracU  [i  10]  p  244  Digitized  by 
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H.  Executed  and  Executory  Contracts  [i  II]  p  2i5  '  .'.... 

I.  Simple  or  Parol  Contfacts  [J  12]  p  246 

J.  Written  and  Oral  Contracts  [}  13]  p  246 
K.  Special  Contracts  [$  14]  p  246 

L.  Conditional  Contracts  [{  15]  p  246 
M.  Gratuitous  Contracts  [i  16]  p  247 
N.  Bilateral  and  Unilateral  Contracts  [J  17]  p  247 
0.  Commutative  Contracts  [J  18]  p  247  ^ 

n.  WHAT  LAW  GOTESNS  [U  1&-42]  p  247  - 

A.  General  Rules  [j  19]  p  247 
B  Faa  of  Agreement  [J  20]  p  252 

C.  Capacity  of  Parties  [J  21]  p  252 

D.  Form  and  Execution  [f  22]  p  252 

E.  Legality  [J  J  23-27]  p  253 

1.  General  Rules  [}  23]  p  253 

2.  Agreements  Contrary  to  Good  Morals  [$  24]  p  254 

3.  Agreements  Injurious  to  the  State  or  Its  Citizens  [$  25]  p  254 

4.  Agreements  Contrary  to  Constitution  or  Legislation  of  State  [$  26]  p  255 

5.  Agreements  Contrary  to  Public  Policy  [i  27]  p  265 

F.  Agreements  Rdaling  to  Realty  [$  28]  p  256 

G.  Agreements  Relating  to  Personalty  [i  29]  p  256 
H.  Defenses  [{  30]  p  258 

I.  Presumptions  [{  31]  p  258 
J.  Remedies  [U  32-39]  p  259 

-1.  General  Rule  [}  32]  p  259 

2.  Particular  Matters  Affecting  Remedy  [$}  33-39]  p  260 

a.  Statutes  of  Limitations  [$  33]  p  260 

b.  Exemption  Laws  [$  34]  p  260 

c.  Discharge  in  Bankruptcy  or  Insolvency  [{  35]  p  260 

d.  Protection  from  CivU  Arrest  [}  36]  p  260         . 

e.  Whether  Instrument  Is  a  Specialty  [§  37]  p  260 

f .  Whether  Remedy  Is  at  Law  or  in  Equity  [i  38]  p  260 

g.  Parties  [J  39]  p  260 

K.  Conjlia  of  Laws  as  to  Time  [U  40-42]  p  261 

1.  7n(7eneroZ[J  40]p261 

2.  Agreement  Illegal  When  Made  hut  Afterward  Legalized  [$  41]  p  261 

3.  Agreement  Legal  When  Made  but  Afterward  Prohibited  [$  42]  p  261 

m.  PABTDSS  [U  43-45]  p  261 

A.  Two  or  More  Parties  Essential  [j  43]  p  261 

B.  Capacity  to  Contract  [$  44]  p  262  ; 

C.  Designation  and  Certainty  [i  45]  p  262 

IV.  AOBEEMENT  OR  MUTUAL  ASSENT  [U  46-121]  p  263 

A.  Necessity  for  [J  46]  p  263 

B.  Essentials  of  Agreement  in  General  M  47-51]  p  263 

1.  Two  or  More  Parties  [J  47]  p  263 

2.  Common  Intention  [$}  48-51]  p  263 

a.  In  General  [J  48]  p  263 

b.  Expressed  Intention  and  Secret  Intention  Differing  [$  49]  p  265 

c.  Communication  of  Intention  fj$  50-51]  p  265 

(1)  Necessity  for  [$  50]  p  265 

(2)  Intention  Communicated  Informally  [5  51]  p  265 

C.  Offer  and  Acceptance  [J  j  52-121]  p  265 

1.  In  Generally  52]  p  265 

2.  Offer  [U  63-67]  p  266 

a.  Definition  [{  53]  p  266 

b.  Forms  of  Offer  [J  J  54-58]  p  266 

(1)  In  General  [J  54]  p  266  -- 

(2)  Offer  of  Promise  for  AsserU  [}  55]  p  266  .^ 

(3)  Offer  of  Act  for  Promise  [$  56]  p  266 

(4)  Offer  of  Promise  for  Act  [J  57]  p  266 

(5)  Offer  of  Promise  for  Promise  [J  58]  p  266 

c.  Certainly  of  Offer  [J{  59-60]  p  266  J 

W  In  General  [i  59]  p  266  / 

(2)  Intention  Capable  of  Ascertainment  [i  60]  p  268  ' 

d.  Terms  of  Offer  [$}  61-64]  p  271  "        , 

(1)  In  General  [$  61]  p  271  . 

(2)  Unexpressed  Terms  [U  62-63]  p  2T1  / 

(a)  /n  (?en«roZ  [4  62]  p  271  ^fe     ^^    C^  nr\n]c> 
(b)    Usages  and  Customs  of  Trade  [j  63]  p  271         Di^tized  by  VjWU^IV^ 
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(3)  Terms  Not  Appearing  on  Face  of  Offer  [J  64}  p  271 
e.  Communication  of  Offer  [J  J  65-67]  p  271  * 

(1)  In  Gensral  [«  65]  p  271 

(2)  Performance  of  Services  and  Other  Ads  without  Request  or  Knowledge  [i  66]  p  271 

(3)  Performance  of  Services  and  Other  Ads  withotU  Knowledge  of  Offer  [J  67]  p  272 
3.  Aceeptamx  of  Offer  [$$  6»-91]  p  272 

■  a.  Necessity  for  [{'eS]  p  272 
b.  Who  May  Accept  [J*  69-70]  p  273  > 

(1)  Particuior  0#er«  [J  69]  p  273 

(2)  General  Offers  [J  70]  p  273 
e.  Forma  of  Acceptance  J  J  71-81]  p  274 

(1)  Acceptance  by  Assent  [$  71]  p  274 

(2)  Acceptance  by  Promise  [J  72]  p  274 

(3)  Aaxptance  by  Ad  [$  73]  p  275 

(4)  Acceptance  by  Silence  [{  74]  p  276 

(5)  Acceptance  by  Signing  Paper  Coniaininq  Offer  [}  75]  p  277 

(6)  Aeceptarue  by  Accepting  Paper  Conkdmng  Terms  [J  j  76-81]  p  277 

(a)  In  General  [J  76]  p  277 

(b)  Paper  Not  Purporting  to  Be  Contract  [J  77]  p  278 

(c)  Terms  Not  Readily  Discernible  [J  78]  p  278 

(d)  Terms  Unreaaoaable  |$  79]  p  278 

(e)  Where  Case  Is  One  of  General  Notice  [}  801  p  279 

(f)  Notice  Received  after  Agreement  [4  81]  p  279 

d.  Sufficiency  of  Acceptance  [($  82-87]  p  279 
(1)  Conditions  Prescribed  by  Offer  [U  82-86]  p  279 

(a)  In  General  [J  82]  p  279 

(b)  Conditions  as  to  Time  of  Acceptance  [i  83]  p  279 

(c)  Conditions  as  to  Place  of  Acceptance  [i  84]  p  280 

(d)  CvSdUions  as  to  Mode  of  Acceptance  [i  85]  p  280 
Acceptance  Conditionally  or  on  Terms  Varying  from  Offer  ($  861  p  281 
Offerer's  Acceptance  of  Conditional  or  Varying  Acceptance  [}  87]  p  283 

e.  Communication  of  Acceptance  [$$  88-91]  p  284 

(1)  In  General  [J  88]  p  284 

(2)  Acceptance  by  Ad  [i  89]  p  284 

,(3)  Acceptance  by  Promise  [i  90]  p  285  . 

•  (4J  Meaning  of  "  Communicated  "  [$  91]  p  285 
A.  Intention  to  Affed  Legial  Rdationt  m  92-100]  p  285      ^2 

a.  In  General  [$  92]  p  285 

b.  Social  Engagements  [$  93]  p  287  212]  p  3tk 

c.  Jokes  or  Jests  [{  94]  p  287  \mishing  v         .eration  [f  210]  p  354 

d.  Statements  of  Intention  and  Promissory  Expressions  [^55 

e.  Proposals  to  Dealli  96]  p  288  8]  p  355 

f .  Advertisements  of  Gfoda  for  Sale  [$  97]  p  289 

g.  Invitations  to  Bid-^itS]  p  289  t 
E.  Priu  Contests,  Exar^ntOiona  for  Scholarships,  Etc.  ( 
i.  Negotiations  Looking  to  Fomud  Contrad  [i  100]  p  2' 

5.  Revocation  of  Offer  or  Acceptance  [U  101-109]  p  292        216]  p  356 

a.  Offer  [U  101-106]  p  292  .  /  Rendue  lU  217-218]  p  357 

(1)  After  Acceptance  [$  101]  p  292 

(2)  Before  Acceptance  [i  102]  p  293  >* 

(3)  Offer  Giving  Time  for  Acce^ance  [$  10' 

(4)  Consideration  for  Giving  Time  [i  1041 
(6)  Offer  under  Seal  [U  105-106]  p  295 

(a)  In  General  [(  105]  p  295 

(b)  Options  under  Seal  [i  IQf 

b.  Acceptance  [$  107]  p  295 

c.  Communication  of  Revocation  [^ion  Previous  Benefit  to  Promisor  [i  223]  p  361 

(1)  In  General  [J  108]  p  295ed  on  Fraud  or  Duress  [$  224]  p  361 

(2)  General  Offers  [i  109]  revious  Understanding  [$  225]  p  362 

6.  L(^>se  of  Offer  m  110-113]  p  296]  p  362 

a.  By  Rejedion,  Conditional  c  and  Partly  Present  or  Executory  [i  227]  p  362 
^b.  By  Lapse  of  Time  [J  111]28]  p  362 

c.  By  Death  or  Insanity  [{  \ceable  by  Ad  of  Law  [H  229-233]  p  363 

d.  Bankruptcy  of  Party  or.]  p  363 

7.  Offer  and  Acceptance  by  PosUions  [$  230]  p  364' 

a.  In  General  [i  114]  p  Tinsdvency  Laws  [$  231]  p  364 

b.  When  Offer  Is  CompUarried  Women,  Infants,  and  Insane  Persons  [i  232]  p  364 

c.  Aaxptartee  by  Post  onforceable  under  Law  Since  Repealed  [i  233]  p  364 

d.  Loss,  Delay,  or  D^ecility  at  Request  [}  234]  p  364  ^  . 

e.  Letter  Must  Be  PropVhai  Promisor  Is  Bound  to  Do  [}  235]  p  364  ni^iti,'^^  h,,  (  -.OOO  P 
f.  Offer  Requiring  Adrnsed  in  Past  Tense  [j  236]  p  365 Digitized  by  vjww^iv, 
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f.  Revocation  of  Offer  [f  120]  p  202 
.  PostrOffUx  Regulaiums  as  to  Bedaiming  Later  [S  1211  d  302 
▼.  FORMAL  REQUISITES  [{J  122-143]  p  303  u       j  *.  ou* 

A.  Seal  [J  122]  p  303 

B.  WrUing  [}J  123-127]  p  303 

1.  Neceantyfor  [J  123]  p  303 
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«    „  P-  .-^^««">«»'  P<*ray  Written  and  Partly  Oral  [«  127]  p  304 

C.  Signing  [U  128-130]  p  305  ii-        j  ^ «« 

1.  Necessity  for  [i  128]  p  305 

2.  Mode  of  Signing  [{  129]  p  306 
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E.  Date-li  132]  p  308 
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G.  Revenue  Stamps  [J  {  134-143]  p  308 
1.  Necessity  for  [J  J  134-136]  p  308 

a.  In  General  ]  J  134]  p  308 

b.  Instruments  Requiring  Stamps  ({  135]  p  JN)8 
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Effect  of  Subs^ptent  Stamping  [J  140]  p  310 
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TC.  CONSIDERATIOH  [{$144-244]  p  311  i"       i  v       - 

A.  D^nUion  [J  144]  p  311 
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1.  In  General  [$  ^6j  p  312 
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Promise  May  Be  Conditional  [{  178]  p  330 
Mvtuality  M  179-192]  p  331 
(1) /nGewaZ  [J  179]  p  331 

(2)  MiducdUy  May  Be  Implied  [$  180]  p  334 

(3)  Executed  Contracts  [J  181]  p  334 

(4)  Mutuality  Subtequmay  Present  [J  182]  p  335 

(5)  Option  Founded  on  a  Consideration  [$  183]  p  33^ 

(6)  Right  to  Accept  or  Reject  [J  184]  p  337 

(7)  Right  to  Fix  or  Alter  Details  [}  185]  p  337 

(8)  Provision  for  Arbitration  [i  186]  p  387 

(9)  Strike  Clauses  and  Provisions  against  Hardships  in  Performance  [i  187]  p  337 
flO)  Right  to  Cancel  or  Terminate  [J  188]  p  337 

(11)  Time  for  Continuance  or  Performance  Not  Fixed  [}  189]  p  338 

(12)  Writings  Signed  by  One  Party  Only  [J  190]  p  339 

(13)  Contracts  of  Sale  [{  191]  p  339 

(14)  Contracts  for  Services  [J  192]  p  341 
8.  Waiver  of  Legal  Right  and  Forbearance  [J  J  193-206]  p  342 

».  In  General  [$  193]  p  342 

b.  Forbearance  to  Sue  m  194-198]  p  344 

(1)  In  General  [J  194]  p  344 

(2)  Different  Views  as  to  Existence  of  Right  toStielH  195-198]  p  345 

(a)  In  General  [$  195]  p  345 

(b)  View  That  Right  Must  Be  Perfect  [$  196]  p  346 

(c)  View  That  Right  Must  Be  Reasonably  Doubtful  [i  197]  p  346 

(d)  Vieu>  That  Claim  Must  Be  Bona  Fide  [J  198]  p  347  ^^ 

c.  Right  May  Be  against  Third  Person  [J  199]  p  347 

d.  Promise  to  Forbear  and  Actual  Forbearance  [J  200]  p  348  , 

e.  Mutual  Promises  to  Forbear  [J  202]  p  348  ( 

f.  Time  of  Forbearance  [J  202]  p  348 

f.  Compromise  of  Claims  [J  203]  p  349 
.  Ahandonmenl  or  Discontinuance  of  Proceedings  [$  204]  p  350 
i.  Discharge  from  Custody  under  Writ  [$  205]  p  350 
}.  Relinquishment  of  Defenses  or  Rights  in  Suit  [$  206]  p  350 
fl.  Promise  to  Door  Doing  What  Promisor  Is  Bound  to  Dom  207-218]  p  361 

a.  In  General  [J  207]  p  351 

b.  Svbtistiiig  Obligation  in  Law  [$  208]  p  351 

c.  Subsisting  Contractual  Obligation  [U  209-215]  p  352 

(1)  In  General  [S  209]  p  353 

(2)  R^usal  to  Proceed  with  Petformarux'lU  210-212]  p  354 

(a)  Right  of  Election  to  Pay  Damages  as  Furnishing  Consideration  [f  210]  p  354 

(b)  Doctrine  of  Mutual  Rescission  [$  211]  p  355 

(c)  Unforeseen  Difficulties  and  Mistake  [$  212]  p  355 

(3)  ExcejOions  [U  213-215]  p  356 

(a)  Matters  Outside  of  Contract  [J  213]  p  355 

(b)  Moral  OUigation  [f  214]  p  356 

(c)  SvbstUuted  Agreement  [$  215]  p  356 

d.  Existing  Contractual  Obligation  to  Third  Person  [$  216]  p  356 

e.  Part  Payment  of  Debt  and  Agreement  to  Discharge  Redaue  [$$  217-218]  p  367 

(1)  /nGeneroZ  [J  217]  p  357 

(2)  ComposMons  with  Creditors  [{  218]  p  358 
10.  Moral  Obligation  [$  219]  p  358 

A^''  11.  Post  C<m«idera*Mm  [5  V220-236]  p  359 


a.  In  General  [f  220 

b.  Previous  Request 

c.  Moral  Obligation 

(1)  InCfeneral 


p359 

f  221]  p  360 
U  222-224]  p  361 
_  $222]  1)361 

(2)  Moral  OUigation  Founded  on  Previous  Benefit  to  Promisor  {\  223]  p  361 

(3)  Moral  Obligation  Founded  on  Fraud  or  Duress  [i  224]  p  361 

d.  Promise  in  Pursuance  of  Previous  Understanding  [J  225]  p  362 

e.  Subsidiary  Promises  [i  226]  p  362 

t.  Consideration  Partly  Past  and  Partly  Present  or  Executory  [i  227]  p  362 

f.  Preexisting  Liability  [i  228]  p  362 
,  Former  Promise  Unenforceable  by  Ad  of  Law  [U  229-233]  p  363 

(1)  7n(?eneraZ($229]p363 

(2)  Statute  of  Limitations  [$  230]  p  364' 

(3)  Bankruptcy  or  Insolvency  Laws  [$  231]  p  364 

(4)  Contracts  of  Married  Women,  Infants,  and  Insane  Persons  [J  232]  p  364 

(5)  Contracts  Unenforceable  under  Law  Since  Repealed  [  j  233]  p  364 

i.  Iruntrring  Legal  Liability  at  Request  [J  234]  p  364  ^-^  .. 

j.  Voluntarily  ^Doing  What  Promisor  Is  Bound  to  Do  [{  235]  p  364  ojgjtjz^-bw  CjOOQIC 
k.  Consideration  Expressed  in  Past  Tense  [J  236]  p  365  y  Y  Q 
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D.  Adequacy  of  C<maideratum[ii  237-239]  V  365 

1.  7n  GeneroZ  [J  237]  p  365 

2.  Exceptions  [U  238-239]  p  366 

a.  In  General  (J  238]  p  366    - 

b.  In  EquUy  [i  239]  p  366 

E.  Necessity  for  Consideration  to  Appear  on  Writing  [$  240  ]  p  367, 

F.  Contradicting  Statement  of  Cownderation  [$  241]  p  367 
G-  FaUwe  of  Consideration  [${  242-244]  p  367 

/      1.  In  General  [J  242]  r  367 

2.  Partial  Failure  of  Consideration  [%  243]  p  368 

3.  Subsequent  Depreciation  in  Vahte  [(  244]  p  369 

"TB.  BEAUTY  OF  CONSENT  [$$  245-338]  p  369 

A.  In  General  f  J  245]  p  369 

B.  Mtstdfce  m  246-271]  p  369 

1.  Definition  [$  246]  p  369 

2.  Effect  in  General  [«  247]  p  369  .  ,      .    ^, 

3.  Agreement  Presunied  from  Assent  [j  248]  p  369  -^ 

4.  Effea  of  Signing  Written  Instrument  [U  249-252]  p  370 

a.  In  General  [$  249]  p  370 

b.  Fraud  [{  250]  p  371 

c.  lUUerate  Persons  [{  251]  p  372 

d.  SvAstituted  Document  [J  252]  p  373 

6.  Effect  of  Accepting  Paper  Containing  Terms  (J  253]  p  373 

6.  Mistake  of  Expression  and  R^ormaiion  [$  254]  p  373 

7.  Mistake  of  One  Party  Only  [U  255-258]  p  373 

a.  In  General  [J  255]  p  373 

b.  In  Motive  or  Expectation  f  J  256]  p  374 

c.  Of  One  Parly  Caused  by  the  Other  [$  257]  p  374  ' 

d.  Of  One  PaHy  Known  to  the  Other  [  j  258]  p  374 

8.  Mutual  Mistake  [U  259-266]  p  375 

a.  As  to  Material  Facts  [}  259]  p  375  . 

b.  As  to  Extrinsic  Facts  [J  260]  p  375 

c.  When  Facts  Doubtful  and  Parties  Assume  Risk  [{  261]  p  378 

d.  As  to  Terms  of  Agreement  [J  J  262-263]  p  376  -    - 

(1)  Offer  and  Acceptance  Not  Identical  U  262]  p  376  ' 

(2)  Where  Terms  of  Agreement  Are  Not  Ambiguous  [$  263]  p  376 
c.  As  to  Existence  of  Subject  Matter  [J{  264-265]  p  376 

(1)  In  General  [$  264]  p  376 

(2)  Absolute  Unconditional  Agreement  [{  265]  p  378 
f.  As  to  Identity  of  Party  [J  266]  p  378 

9.  Mistake  of  Law  [{{  267-270]  p  379 

a.  General  Rule  [$  267]  p  379 

b.  Exceptions  [U  268-270]  p  379 

(1)  In  General  [i  268]  p  379 

(2)  Fraud,  Undue  Influence,  and  Abuse  of  Confidence  [i  269]  p  380 

(3)  Foreign  Laws  [i  270]  p  380 
10.  Remedies  [i  271]  p  380 

C.  Misrepresentation  without  Fraud  [$  J  272-278]  p  381 

1.  In  General  [jj  272-273]  p  381 
a.  At  Law  [J  272]  p  381 

h'.  In  Equity  [J  273]  p  381  .  • 

.    2.  Contracts  of  a  Special  Nature  [$  274]  p  381  -  • 

3.  Parties  in  Fiduciary  or  Confidential  Relations  [J  275]  p  381  , 

4.  Terms  or  Conditions  in  Contract  [J  276]  p  381  ■ 

5.  Estoppel  [$  277]  p  382 
.6.  Remedies  [J  278]  p  382 

D.  Fraud  W  279-309]  p  382 

1.  Definition  [J  279]  p  382 

2.  What  Constitutes  Fraud  [{{  280-302]  p  382 

a.  In  General  [{  280] -p  382 

b.  Failure  to  Disclose  Facts  [U  281-283]  p  383  . 

(1)  In  General  [{  281]  p  383  - 

(2)  Active  Concealment  or  Nondisclosure  [J  282]  p  383 

(3)  Where  There  Is  a  Duty  to  Disclose  [$  283]  p  384 

c.  Representation  of  Opinion  [J  284]  p  384 

d.  Representation  of  Intention  or  Expectation  [{  285]  p  386 

e.  Representation  of  Law  [J  286]  p  387 

f.  Fraud  of  Third  Person  Inducing  Contract  [}  287]  p  387 

g.  Knowledge  and  Intent  [H  288-293]  p  388  r^  1 

(1)   Knowledge  of  Falsity  of  Representation  [$$  288-291]  p  38aj,ed  bv  VjOOQ  IC 
(a)  In  General  [J  288]  p  388  O 
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(b)  RepreaenUdion  Hot  Bdieved  to  Be  True  [$  289]  p  388 

(c)  R^eaerUation  Unreasonably  BeUeved  to  Be  Trve  [i  290]  p  389 

(d)  Representation  SvbsequenUy  Becoming  False  ($  291]  p  389 
(2)  Intent  [H  292-293]  p  389 

(a)  That  Representation  Be  Acted  on  [$  292]  p  389 

(b)  Intent  to  Defraud  [i  293]  p  390 

k-  Materiality  of  Representation  [i  i  294-295]  p  390 

(1)  In  General  [{  294]  p  390 

(2)  Representation  at  to  One  of  Several  Matters  [§  295]  p  390 
.      i.  Reliance  on  Representation  [H  296-301]  p  391 

(1)  In  General  H  296]  p  391 

(2)  Party  Relying  on  His  Own  JudgmerU  [j  297]  p  391 

(3)  Representation  Known  to  Be  False  [i  298]  p  392 

(4)  Lapse  of  Time  [i  299]  p  392 

(5)  Right  to  Rely  on  Repraentations  [{$  300-301]  p  392 

(a)  In  General  [i  300]  p  392 

(b)  Where  Means  of  Knowledge  Are  at  Hand  ($  301]  p  392 
}.  Damage  Must  Be  Shown  [(  302]  p  393 

8.  Mffed  of  Fraud  [U  303-309]  p  394 

a.  Contract  Voidable  and  Not  Void  [$  303]  p  394 

b.  Remedies  of  Party  Defrauded  [$$  304-309]  p  395 

(1)  Affirming  Contract  and  Suing  for  Damages  H  304]  p  396 

(2)  Rescission  [$  30^]  p  396 

(3)  Assertion  of  Fraud  as  Defense  [}  306]  p  396 

(4)  Rescission  or  Cancellation  in  Equity  [$  307]  p  396 

(5)  Reformation  in  Equity  [i  308)  p  396 

(6)  Contracts  under  Seal  [i  309]  p  396 
E.  Dwess  [U  310-325]  p  396 

1.  Definition  {$  310]  p  396 

2.  Effect  [i  311]  p  398 

3.  Cmmon'Law  Divisions  of  Duress  [$$  312-316]  p  39» 

a.  In  General  [i  312]  p  398 

b.  Duress  of  Imprisonment  [J  313}  p  398 
C.  Duress  per  Minas  [H  314-316]  p  399 

(1)  In  General  [i  314]  p  399 

(2)  ThreaU  of  Imprisonment  [}  315]  p  400 

(3)  Threats  of  Injury  to  Property  [i  316]  p  401 

4.  The  Modem  EquitabU  Rule  [{J  317-323]  p  401 

a.  The  Old  Rvie  [i  317]  p  401 

b.  Modification  of  Rule  [{  318]  p  401 
e.  The  Modem  Doctrine  [(  319]  p  402 
d.  Threats  of  Bodily  Harm  [$  320]  p  402 

6. '  Threats  of  Injury  to  Property  [${  321-323]  p  402 

(1)  In  General  [$  321]  p  402 

(2)  Parties  Not  at  Arm's  Length  [$  322]  p  403 

(3)  Ladi  of  Consideration  [i  323]  p  403 

5.  Who  Mutt  Impose  Dwess  [$  324]  p  403 

6.  On  Whom  Duress  Must  Be  Imposed  [J  325]  p  404 
P.   Undue  Influence  [J*  326-338]  p  404 

1.  Definition  ($  326]  p  404 

2.  Equity  Jurisdiction  [{  327]  p  405 

3.  Classification  [i  328]  p  405 

4.  Due  and  Undue  Influence  Dittinfuished  [i  329]  p  405 
6.  Presumption  of  Undue  Influenoe  [{  330]  p  405 

6.  Particular  RdaOons  [J  5  331-337)  p  406 

a.  Family  Relationt  [i  331]  p  406 

b.  Confidential  Relations  [U  332-334]  p  407 

(1)  In  General  [i  332]  p  407 

(2)  Spiritwd  Advisers  emd  Spirit  Mediums  [i  333]  p  408 

(3)  Physician  and  Patient  [{  334]  p  408 
e.  Mental  Weakness  [$  335)  p  408 

d.  Persons  Unable  to  Read  or  to  WriU  [i  336]  p  409 

e.  Necessity  and  Distress  [J  337]  p  409 
•                   7.  Inadequacy  of  Consideration  [i  338]  p  410 

Tm.  nUGAUTT  M  339-480)  p  410 

A.  In  General  [}  339]  p  410 

B.  What  Agreements  Are  Illegal  [{ j  340-439]  p  411 

1.  In  General  li  340]  pill 
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(1)  Aureemerda  IraoMng  Commiswm  af  Crime  H  342]  p  412 

(2)  Agreemenla  Involving  Civil  Wrong  [i  343]  p  413 

(3)  Agreements  to  Defraud  Indimdual^  [$  344]  p  413 

(4)  Agreements  to  D^raud  the  Public  Generally  [(  345]  p  414 

(5)  Frauds  on  Sellers  and  Bidders  at  Auctions  or  Private  Sales  [$  346]  p  416 

(6)  Frauds  on  Creditors  [i  347]  p  415 

(7)  Agreements  of  Agents,   Trustees,  and  Others  in  Fiduciary  or  Confidential  Capacity 
,  [$  348]  p  415 

(8)  Agreements  by  Promoters,  Stodcholders,  a$td  Officers  of  Corporation  [t  349]  p  418 

(9)  Agreements  to  Waive  Fraud  [i  350]  p  420  • 
0.  Agreements  in  Violation  of  Statutes  [$$  351-357]  p  420 

(1)  In  General  [i  351]  p  420 

(2)  Statutes  Merely  Imposing  a  Penalty  [i  352]  p  421 

(3)  Statutes  Requiring  License  to  Engage  in  Profession,  Trade,  or  Business  [$  353]  p  423 

(4)  Statutes  Regulating  Dealings  in  Articles  of  Commerce  [$  354]  p  423 

(5)  Waiver  of  Staivtory  Provisions  by  Agreement  [$  355]  p  423 

(6)  Omission  of  Penalty  for  Prohibited  Act  ]$  356]  p  424 

(7)  Agreements  Prohibited  but  Dedared  Not  Void  [{  357]  p  424 

d.  Agreejnents  in  Violation  of  ConstitiUions,  Orders  in  Counal,  Treaties,  and  Municipal  Ordir 
nances  [}  358]  p  424 
'     e.  Contracts  Contemplating  Change  of  Law  [$  359]  p  424 
3.  AgreemerUs  Contrary  to  Public  Policy  [U  360-439]  p  424 

a.  In  General  [J  360]  p  424 

b.  History  U  361]  p  426 

c.  (SoMrce*[{'362]p426 

d.  Public  Policy  Varies  with  Time  and  Place  [$  363]  p  427 

e.  Federal  Courts  [J  364]  p  427 

f.  Law  and  Equity  [{  365]  p  427 

g.  Particular  Agreements  Contrary  to  Public  Policy  [JJ  366-439]  p  427 

(1)  In  General  [J  366]  p  427 

(2)  Interference  with  Administration  ofOovemment  [i$  367-399]  p  429 

(a)  General  Rule  [J  367]  p  429 

(b)  Interfererux  with  Legislative  Action  [i  368]  p  430 

(c)  Influencing  Executive  or  Administrative  Action  [(  360]  p  433 

(d)  Interference  with  Pardoning  Power  [4  370]  p  434 

(e)  Obtairnng  of  Public  Contracts  [i  371]  p  434     • 

(f)  Consent  or  Opposition  to  Local  Improvements,  Street  Railroads,  Liquor  Licenses, 
Etc.  t*  372]  p  436 

Location  of  Public  Offices,  Buildings,  Improvements,  Etc.  [i  373]  p  437 
Interference  with  Elections  [4  374]  p  438 
(i)  Securing  Appointment  or  Resignation  of  Officer  and  Traffic  in  Offices  [$$  375- 
377]  p  438 
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(j)  Interference  vnA  Fees  or  Enujluments  of  Public  Officers  [i  378]  p  441 
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gff.  Prodttdion  or  Suppression  of  Evidence  [$  388]  p  448 
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mm.  Ousting  Jurisdiction  of  Courts  (J  397]  p  455 
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p  458  Digitized  by  VjC 

For  l*t*r  OMWS,  davalopmanta  and  cIiaag'M  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


fg 


CONTRACTS  [13  C.  J.]     223 

(3)  Injury  to,  or  Violation  of,  Laws  of  Foreign  State  [$  400]  p  41^ 

(4)  Agremmta  against  Good  Morals  m  401-403]  p  460 

(s)  In  General  [$  401]  p  460 

(b)  Sexual  Immorality  [U  402-403]  p  460 
aa.  Future  Cohabitation  [$  402]  p  460 
bb.  Paa  CohabittOion  [$  403]  p  461  / 

(5)  AgreemenU  Affecting  Marital  ReUdions  m  404r-409]  p  462 

(a)  Restraint  of  Marriage  [(  404]  p  462 

(b)  Marriage  Brokage  Contracts  [$  405]  p  463 

(c)  Agreementt  to  Dissolve  Marital  Relations  [j  406]  p  463 

(d)  Agreements  for  Separation  [i  407]  p  465 

(e)  Agreements  to  Resume  Marital  Relations  [$  408]  p  466 

(f)  Frauds  on  MarUal  Rights  [$  409]  p  467 
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ff.  Lessening  Competition  [$  423]  p  480 
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(f).  Certainty  [i  430]  p  488 
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(h).  Statutory  Provisions  [J  432]  p  489 
ffT)  Other  Agreements  Injuring  Personal  Rights  [$  433]  p  489 

(8)  Agreements  Affecting  Duties  toward  Third  Persons  [((  434-438]  p  490 

(a)  In  General  [$  434]  p  490 

(b)  Agreements  Affecting  Duties  of  Parents  [j  435]  p  490 
(ci  Agreements  of  Quasi  Public  Corporationa  [i  436]  p  491 
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(e)  Agreements  to  Makx  or  Not  to  Make  WiU  [$  438]  p  491 

(9)  Employment  of  Union  Labor  [i  439]  p  492 
C.  Effect  of  Illegality  [H  440-480]  p  492 

1.  General  Rules  [$  440]  p  492 

2.  Exceptions  to  the  General  Rule  [U  441-450]  p  497 

a.  Where  Public  Policy  Requires  Intervention  of  Court  [{  441]  p  497 

b.  Where  Parties  Are  Not  in  Pari'Ddido  [j  442]  p  498 
C.  Where  One  Party  Is  Prdeded  by  the  Law  [J  443]  p  499 

d.  Where  Illegal  Purpose  Is  Not  Consummated  [}  444]  p  501 

e.  Where  Party  Complaining  Can  Establish  Case  ioiOunit  Relying  on  lUegai  TransaeUon  [$  445] 

p602 

f .  Person  in  Possession  of  Profits  of  Illegal  Transaction  [$  446]  p  504 

g.  Contract  Merely  Unauthorized  [{  447]  p  505 
h.  Persons  Not  Sui  Juris  [§  448]  p  505 

L  Relief  in  Interest  of  Creditors  or  Heir  of  Party  [U  449-460]  p  506 

(1)  In  Interest  of  Creditor  [i  449]  p  505 

(2)  In  Interest  of  Heir  [  j  450]  p  506 

3.  Waiver  and  Estoppel  [$$  451-455]  p  506 

a.  Waiver  [J  451]  p  506 

b.  Ratification  [J  452]  p  506  - 

c.  Estoppel  [f  453]  p  506 

d.  Retention  of  Benefits  [i  454]  p  506 

e.  Necessity  That  Objection  Be  Raised  [i  455]  p  507 
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5.  Right  of  Third  Parties  to  Set  Up  Illegality  [$  458]  p  508 

6.  Farm  of  Illegal  Agreement  [i  459]  p  509 

7.  Contracts  Growing  Out  of,  or  Connected  wOh,  Illegal  Contract  [$$  460-466]  p  509 

a<  In  General  [J  460]  p  509 

b.  Securities  Given  in  Illegal  Tranaoidion  [i  461]  p  510 
.  c.  Promise  to  Pay  Mortey  Owing  on  Illegal  Contract  [J  462]  p  510 

d.  Compromise  of  Claims  Arising  Out  of  Illegal  Contracts  [J  463]  p  610 

e.  Renewal  or  Substituted  Notes  [i  464]  p  510 

f.  Promise  to  Pay  for  Benefit  R&xived  under  Illegal  ContraA  [f  465]  p  510 

g.  Agreement  to  Pay  Judgnient  Recovered  on  lUegal  Contract  [\  466]  p  510 

8.  New  Agreement  on  New  Consideration  [$  467]  p  511 

9.  Effect  of  Illegal  Agreement  on  Prior  Legal  One  [}  468]  p  611 
10.  Consideration  or  Promise  Wholly  Illegal  [{  469]  p  512 

'     11.  Cormderation  Legal  but  Promise  Partly  Illegal  [j  470]  p  512 

12.  Consideration  Partly  Illegal  or  Several  Constderationa,  Some  of  Which  Are  Illegal  [i  471]  p  513 

13.  Promises  and  Considerations  Severable  [J  472]  p  516 

14.  IntentioA  [J  J  473-480]  p  516 

a.  Unlawful  Intention  on  Both  Sides  [U  473-474]  p  516 

(1)  In  General  [{  473]  p  516 

(2)  When  the  Rule  Does  Not  Apply  [$  474]  p  516 

b.  Unlawftd  Intention  on  One  Side  Only  [$  475]  p  517 

c.  Mere  Knowledge  of  Unlawful  Intention  of  Other  Party  [U  476-480]  p  517 

(1)  In  General  [$  476]  p  517 

(2)  Contemplated  Illegal  Act  Highly  Immoral  or  Heinoua  [i  477]  p  518 

(3)  Where  Il'egal  Purpose  Is  in  View  [J  478]  p  518 

(4)  Money  Loaned  [J  479]  p  519 

(5)  Where  Party  Aids  in  Illegal  Purpose  [J  480]  p  619 

n.  CONSTRUCTION  AND  OPERATION  [U  481-592]  p  620 
A.  General  Rules  of  Construction  [J  J  481-520]  p  520 

1.  Applicability  arui  Nature  [j  481]  p  520 

2.  Intention  of  Parties  [J  J  482-484]  p  521  - 

a.  In  General  [J  482]  p  521 

b.  -Secret  Intention  [J  483]  p  523  "  ' 

c.  Understanding  of  Adverse  Party  [J  484]  p  523 

3.  Restriction  to  Terms  of  Contract  [J  485]  p  524  * 

4.  Construction  as  a  Whole  [J  486]  p  525 
6.  Separate  Writings  [U  487-488]  p  528 

a.  In  General  [J  487]  p  528 

b.  Papers  Annexed  or  Referred  to  [{  488]  p  530 

6.  Meaning  of  Words  [{$  489-492]  p  531 

a.  Ordinary  Sense  [J  489]  p  531 

b.  Technical  Words  [i  490]  p  532 

c.  Consistency  [f  491]  p  532 

d.  Illustrations  [f  492]  p  532 

7.  Grammatical  Construction  [H  493-495]  p  634 

a.  In  General  [}  493]  p  534 

b.  Punctuation  [$  494]  p  635 

c.  Transposition  of  Words  [J  495]  p  535 

8.  Interpolation  or  Elimination  of  Terms  [i  496]  p  535 

9.  Inconsistent  and  Confliding  Clauses  [i  497]  p  535 

10.  Writing  and  Printing  [{  498]  p  536 

11.  Words  and  Figures  [{  499]  p  537 

12.  Expressio  Unius  [$  500]  p  537 

13.  General  and  Spee^  Descriptions  [$  501]  p  537 

14.  Recitals  [i  502]  p  538 

15.  Clerical  Errors  and  Omissiona  [J  503]  p  538 

16.  Surplusage  [{  504]  p  538 

17.  Erasures  [J  505]  p  539 

18.  Upholding  ContraU  and  Exduding  Fraud  [$$  506-510]  p  639 

a.  Valid  Rather  Than  Invalid  [i  606]  p  539 

b.  Construction  as  Legal  Rather  Than  Illegal  [}  507]  p  530 

c.  Good  Faith  and  Bad  Faith  [i  608]  p  540 

d.  Accordance  vnth  Purpose  [J  509]  p  540' 

e.  Rendering  Performanee  Possible  [i  510]  p  540 
'                19.  Reason  and  Equity  [U  611-513]  p  640 

a.  In  General  [{  511]  p  540  i 

b.  Against  Forfeitwre  [4  512]  p  541 
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22.  Conttntdion  against  Party  Using  Wcrrds  [$  516)  p    544  ^' 

23.  Practical  Construction  or  Construction  by  Parties  [J  517]  p  546 

24.  Applicalidn  of  Rules  [U  51S-520]  p  550 

a.  In  General  [$  518]  p  550 

b.  Contracts  for  Support,  Maintenance,  Etc.  [$  519]  p  564 

c.  Contract  in  Restraint  of  Trade  [§  520]  p  555 

B.  Implied  Terms  [J  J  521-624]  p  558 

1.  In  General  [$  521]  p  558 

2.  Skill  and  Fitness  [4  522]  p  560 

3.  Law  of  Place  [i  523]  p  560 

4.  Custom  or  Usage  [J  524]  p  661 

C.  Entire  and  Severable  or  Divisible  Contracts  [U  525-530]  p  661 

1.  In  General  [J  525]  p  561 

2.  Intention  [$  526]  p  662 

3.  Divisibility  of  Svbjea  MaUer  [}  527]  p  563 

4.  Apportionment  of  Consideration  [i  528]  p  563 

5.  Construction  by  Parties  [}  629]  p  564 

6.  Payment  in  Installments  or  as  Work  Progresses  [$  530]  p  564 

D.  Conditions,' Warranties,  and  Exceptions,  or  Provisos  [$J  531-537]  p  664 

1.  Conditions  [U  531-535]  <)  564 

a.  In  General  [j  631]  p  564 

b.  Conditions  Precedent  [J  532]  p  564 

c.  Conditions  Subsequent  [i  533]  p  566 

d.  Suspensive  Conditions  [j  634]  p  667 

e.  Impossible  or  Repugnant  Conditions  [$  5361  p  567 

2.  Warranties  [S  536]  p  567 

3.  Exceptions  and  Provisos  [{  537]  p  567 

E.  Dependent  and  Independent  Covenants  and  Stiptdatums  [$$  638-^44]  p  667 

1.  Definitions  and  Distinctions  [$  638]  p  567 

2.  Intention  the  True  Test  [J  539]  p  568 

3.  Rrdes  for  Determining  Intention  [J  540]  p  569 

4.  Payment  or  Performance  in  Installments  [J  541]  p  671 
6.  Imposition  of  Penalty  [J.  542]  p  572 

6.  Erpress  Stipulations  [J  543]  p  672 

7.  Change  in  Character  [{  644]  p  572 

F.  Concurrent  Covenants  [J  545]  p  572  , 

G.  Parties  [U  546-580]  p  ^72 

1.  In  General  [U  546-548]  p  572 

a.  Persons  Who  Are  Parties  [5  646]  p  572 

b.  Capacity  in  WhuA  Party  Bound  [J  547]  p  673  ' 

c.  Mistake  in  Description  [J  648]  p  673 

2.  Joint,  Several,  and  Joint  and  Several,  Contracts  [{J  549-6801  p  673 

a.  The  Different  Kinds  of  Promises  [J  J  54^551]  p  573 

(1)  In  General  [$  549]  p  573 

(2)  Promises  on  One  Side  Only  [J  550]  p  573 

(3)  Promises  on  Both  Sides  [5  551]  p  574 

b.  Distinction  between  Rights  and  Obligatums  [§  662]  p  574 

c.  Several  Contracts  [Jj  563-556]  p  574  ; 

(1)  Promisors  [$  563]  p  674 

(2)  Promisees  ]$  554]  p  574 

(3)  Survivorship  [$  655]  p  574 

(4)  Joint  Action  WiU  Not  Lie  [J  556]  p  574 

d.  Joint  Contracts  [H  557-664]  p  674 

(1)  Promisora  [U  567-661]  p  574 

(a)  In  General  [i  557]  p  574 

(b)  Survivorship  [J  568]  p  574 

(c)  Effect  of  Release  or  Discharge  [$  669]  p  575 

(d)  Effect  of  Judgment  [i  660]  p  676 

(e)  Suit  Must  Be  against  All  [i  661]  p  576 

(2)  Promisees  [{«  662-564]  p  575 

(a)  In  General  [$  562]  p  576 

(b)  Survivorship  [$  668]  p  676 

(c)  Payment  or  Release  [$  664]  p  576 

.  e.  Joint  and  Several  Contracts  [U  565-569]  p  576 
(1)  Promisors  [U  565-568}  p  676 

(a)  In  General  [}  665]  p  576 

(b)  Union  of  Joint  and  Several  Liabilities  [f  566]  p  676 

(c)  Liable  Altogether  or  Singly  [i  567]  p  577 

(d)  Judgment  as  Bar  [i  568]  p  577 

(2)  Promisees  [{  669]  p  677 ■ ^ i 
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t.  CmutnuAum  0/  Siu-h  Contrada  [$$  570-580]  p  577 
(1)  IrUentim  of  Pcaixu  [J  570il  p  577 
^2)  Presumption  Thoi  Promises  Are  Joint  [J  571]  p  577 

(3)  Promisor's  Liability  Governed  by  IrUenl  [J  572]  p  578 

(4)  Promisee's  Rinhts  Governed  by  Interest  [U  673-576]  p  578 

(a)  In  General  [i  573]  p  578 

Cb)  Baron  Parke's  Ride  of  Interest  [J  574]  p  579 

(c)  Legal  IniereiA  [J  575]  p  579 

(d)  Higher  Interest  [{  576]  p  679 

(5)  SinguUiT  and  Plural  Number  [}  577]  p  579 

(6)  Seeeral  Promises  [J  578]  p  579 

(7)  Joint  Promises  [4  679]  p  580 

(8)  Joint  and  Several  Promises  [$  580]  p  580  1 
H.  Place  in  581-582]  p  580 

1.  Place  of  Making  [i  581]  p  580 

2.  Place  of  Performance  [J  582]  p  582 
I.  Time  [JJ  583-584]  p  582 

1.  Construction  of  Stipulations  in  General  [$  583]  p  582 

2.  Inception  of  Contract  [{  584]  p  584 
J.  Compensation  [H  585-592]  p  584 

1.  Construction  of  Promstons  in  General  [$  685]  p  584 

2.  Contract  Price  [5  586]  p  585 

3.  Reasonable  Value  of  Services  and  Materials  [$  587]  p  586 

4.  Extra  Work  [$  588]  p  585 

5.  Modifieation  of  Contract  [{  689]  p  586 

.  6.  Delivery  of  Specific  Artides  or  Services  [U  590-592]  p  586 

a.  In  General  [$  590]  p  586 

b.  Election  BOween  AUematives  [$  691]  p  586 

c.  Accrual  of  Liability  to  Pay  in  Money  [i  592]  p  687 

Z.  DISCHAROE  [$f  693-«03]  p  588 

A.  Modes  of  Discharge  [$  593]  p  588 

B.  Discharge  by  Agreement  [$f  594r-698]  p  588 

1.  In  General  ($  594]  p  688 

2.  Character  of  New  Contract  [J  596]  p  688 

3.  Nonfulfillment  of  Term  in  Contract  [J4  596-597]  p  589 

a.  Condition  Subsequent  [$  596]  p  589 

b.  Occurrence  of  Particular  Event  [{  597]  p  589 

4.  Opium  to  Terminate  [4  598]  p  589 

C.  Discharge  by  Performance  [U  599-600]  p  589 

1.  Promise  on  Executed  Considei'alion  [{  699]  p  689 

2.  Contract  Wholly  Executory  [J  600]  p  589 

D.  Discharge  by  Operation  of  Law  [}  601]  p  589 

E.  Discharge  by  Breach  W  602-^603]  p  589 

1.  In  General  [i  602]  p  589 

2.  Modes  of  Discharge  by  Breach  [$  603]  p  589  , 

XL  MODDICATION  m  604r^l5]  p  589 

A.  Right  to  Modify  [4  604]  p  589 

B.  Suffidency  of  Modifying  Agreement  [U  605-614]  p  690 

1.  In  General  [4  605]  p  590 

2.  Mutual  Assent  [4  606]  p  591 

3.  Consideration  [44  607-608]  p  692 

a.  Necessity  [4  607]  p  592 

b.  Sufficiency  [4  608]  p  692 

4.  Oral  Modification  of  Written  Contract  [U  609-611]  p  593 

a.  General  Rule  [4  609]  p  593 

b.  Statutory  Restrictions  [4  610]  p  594 

c.  Contra<iual  Restrictions  [4  611]  p  594 

5.  Parol  Modification  of  Sealei  Contracts  (44  612-614]  p  594 

a.  In  General  [4  612]  p  594 

b.  Parol  Contract  at  Variance  with  Sealed  Conlrad  [4  613]  p  806 
•  c.  Parol  Agreement  Acted  on  [4  614]  p  695 

C.  Operation  and  Effect  [4  615]  p  595 

Xn.  MERGER  [44  616-619]  p  597 

A.  Oral  Agreements  arid  Previous  NegoHatums  [4  616]  p  697 

B.  Simple  ContracU  [4  617]  p  698 

C.  Sealed  Contract  Merging  Simple  [4  618]  p  599  / 

D.  Taking  of  Higher  Security  [4  619]  p  599 

Xm.  TERMINATION  AND  RESCISSION  [44  620-691]  p  599  /~>  1 

A.  DwraHon  of  Contract  in  General  [4  620]  p  599 ninitizod  hvC^OOQlg 
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B.  ii{         imby  Agreement  [$$  621-627]  p  600 

.  General  [$  621]  p  600 
^      ixgkt  to  Rescind  [f  622]  p  600 
3   /"om  of  A^eemcnt  [J  623]  p  601 

4.  MvtuaL  Assent  W  624]  p  601 

5.  Contracts  for  BenejU  o/  Third  Person  [J  625]  p  602 

6.  Consideraium  [$  626]  p  602 

7.  Operation  and  Effect  [i  627]  p  602 

C.  Svbsequent  Inconsistent  Agreement  [i  628]  p  603 

D.  Options  to  TerminaU  [$$  62&-641]  p  604 

1.  Right  to  Terminate  Contract  in  Generpl  [J  629]  p  604 

2.  Cmtraets  Fixing  No  Period  of  Duration  [J  630]  p  604 

3.  Express  Provisions  in  Contract  [$i  631-641]  p  606 

a.  In  General  [j  631]  p  606 

b.  Grounds  Conferring  Right  to  Exercise  Option  [$  632]  p  606 
0.  Fulfillment  of  Conditions  [J  633]  p  607 

A  Notice  [}*  634-«37]  p  607  ' 

(1)  NecessUy  [{  634]  p  607 

(2)  Time  [*  635]  p  607 

(3)  Sufficiency  [J  636]  p  607 

(4)  Waiver  [J  637]  p  608 

e.  Restoration  of  Status  Quo  [j  638]  p  608 

f.  Partial  Termination  [J  639]  p  608 

g.  Operation  and  Effect  [%  640]  p  608 
h.  Waimir  of  Provision  [J  641]  p  608 

K  Promsions  for  Forfeiture  [U  642-647]  p  608 

1.  Validity  [$  642]  p  608 

2.  Accrudof  Right  [i  643]  p  608 

3.  Dedaration  or  Notice  of  Forfeiture  [4  644]  p  609 

4.  Waiver  [$  645]  p  609 

5.  Avoidance  and  Relief  [i  646]  p  609 

6.  Revivor  [J  647]  p  609 

P.  Rescission  for  Invalidity  of  Contract  or  for  Wrong  or  Default  of  Adverse  Parly  M  648-691]  p  609 

1.  In  General  (J  648]  p  609 

2.  Who  May  Rescind  [i  649]  p  610 

3.  Against  Whom  Jtesdssion  Permitted  U  650}  p  610 

4.  Grounds  for  Rescission  [U  651-669]  p  610  •  • 

a.  In  General  [i  651]  p  610 

b.  Fraud  [JJ  662-653]?  611 

(1)  General  Rule  [$  652]  p  611 

(2)  Election  betmen  Affirmance  and  Rescission  [i  6S3]  p  611 

c.  Undue  Influence  U  654]  t>  611 

d.  Duress  [J  655]  p  611 

e.  Mistake  [i  656]  p  611 

f.  Intoxication  [i  657]  p  612 

g.  Inadequacy  of  Consideration  [i  658]  p  612 
h.  Failure  of  Consideration  [i  659]  p  612 

i.  la^Uy  [i  660]  p  613 

j.  Nonperformance  or  Breach  [J  J  661-669]  p'613 

(1)  Right  to  Rescind  in  General  [i  661]  p  613 

(2)  Party  Rescinding  Must  Not  Be  in  DefauU  U  662]  p  614 

(3)  Perforihanoe  Prevented  by  Adverse  Parly  [i  663]  p  614 

(4)  Dependent  and  Independent  Covenants  [i  664]  p  614 

(5)  Breach  Which  May  Be  Compensated  For  in  Damages  [$  665]  p  616 

(6)  Effect  of  Partial  Performance  [J  666]  p  615 

(7)  Notice  of  Intention  Not  to  Perform  [$  667]  p  615 

(8)  Abandonment  of  Contract  [i  668]  p  615 

(9)  Party  Placing  It  Out  of  His  Power  to  Perform  [}  669]  p  616 

8.  Time  for  Rescission  [U  670-675]  p  615  '  • 

a.  In  General  [}  670]  p  615 

b.  Fraud  [{  671]  p  616 

c.  Undue  Influence  [}  672]  p  617 

d.  Duress  [$  67^]  p  618 

e.  Mistake  [j  674]  p  618 

f.  Breach  and  Nonperformance  [{  675]  p  618 

6.  Election  to  Rescind  and.  Notice  [{  676]  p  618 

7.  Demand  and  Tender  $  677]  p  619 

iB.  Restoration  of  Status  Quo  [i  678]  p  619 

9.  Return  of  Consideration  [U  679-681]  p  620 

a.  In  General  [J  679]  p  620  r^  -1 
b.  Contracts  Vitiated  by  Fraud  [jj  680-681]  p  621 Digitized  by  Vj005^1g 
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(1)  Necesnty  of  Return  in  Geneml  [$  680]  p  621  i 

(2)  Exceptions  to  Rule  [i  681]  p  621  i 

10.  Partial  Riesdssum  [$  682]  p  623  \ 

11.  Operation  and  Effect  [$}  683-685]  p  623  "  ? 

s.  In  General  [$  683]  p  623 

b.  Action  for  Breach  [J  684]  p  623 

c.  Recovery  of  Consideration  and  Expenditwres  or  Eaminga  under  Contract  {i  685]  p  623 

12.  Waioer  [$}  686-691]  p  624  '         . 

a.  In  General  [$  686]  p  624 

b.  Fraud  as  Basis  of  Rescission  [$  687]  p  624 

c.  Duress  as  Basis  of  Rescission  [$  688]  p  625 

d.  Mistake  as  Basis  of  Rescission  [f  689]  p  625 

e.  Breach  or  Nonperformance  as  Basis  of  Resdsrion  [i  690]  p  626 

f.  Operation  and  Effect  [J  691]  p  626 

XIV.  BENEWAL  AND  EXTENSION  [$  692]  p  626 

X7.  PERFORMANCE  OR  BREACH  [$$  693-789]  p  627 
A.  Necessity  of  Performance  [J  J  693-766]  p  627 

1.  In  General  [J  693]  p  627 

2.  Dependent  Covenants  or  Promises  [{  694]  p  627 

3.  Independent  Covenants  or  Promises  ({  695]  p  629 

4.  Entire  and  Severable  Contracts  [J  696]  p  629 

5.  Alterruitive  Promises  and  Election  [$  697]  p  629 

6.  Conditional  Promises  [U  698-705]  p  630 

a.  In  General  [j  698]  p  630 

b.  Arrival  of  Time  Specified  [i  699]  p  631 

c.  Happening  of  Event  Specified  [J  700]  p  631 

d.  Raising  or  Sufficiency  of  Specified  Fund  [J  701]  p  631 

e.  Ability,  Convenience,  Etc.,  of  Promisor  as  Condition  (J  702]  p  633 

f.  Aa  or  WiU  of  Third  Person  ]$  703]  p  634 

g.  WiU  of  Promisor  [J  704]  p  634 
h.  Notice  as  Condition  [{  705]  p  635 

7.  Excuses  for  NonperfoiTnance  [H  70^739]  p  ^35 

a.  In  General  [J  706]  p  635  ' 

b.  Stipulations  in  Contract  [$  707]  p  638 

c.  ImpossibUHy  of  Performance  [U  708-716]  p  638 

(1)  In  General  [}  708]  p  638 

(2)  Existing  at  Time  of  Contract  [U  709-711]  p  639 

(a)  Impossibility  Known  to  Both  Parties  at  Time  of  Contracting  [4  709]  p  639 
0))  Impossibiiily  at  Time  of  Contracting  Not  Known  to  Either  Party  [}  710]  p  639 
Cc)  ImpossibQiiy  at  Time  of  Contracting  Knovm  to  One  Party  Only  [J  711]  p  639 

(3)  Subsequent  Impossibility  [H  712-716]  p  639 

(a)./n  General  ($  712]  p  639 

(b)  Event  Not  ReaaoruMy  within  Contemplation  of  Parlies  [$  713]  p  640 
~  -.                                        (c)  Implied  Condition  in  Contract  [i  714]  p  640 

(d)  Act  of  God  Occasioning  [i  715]  p  641 

(e)  AUemative  Promises  [j  716]  p  642 

d.  Death  or  Disability  of  Person,  Destruction  of  Thing,  or  Change  in  Conditiont  [($  717-7191 

p642 

(1)  In  General  [J  717]  p  642 

(2)  Destrudion  of  Subject  Matter  [}  718]  p  643  ♦ 

(3)  DeaA  or  Disability  of  Person  [J  719]  p  644 

e.  Legal  Impossibility  [$  720]  p  646 

.    f.  Prevention  by  Adverse  Party  [{{  721-723]  p  647  j 

(1)  In  General  [J  721]  p  647  / 

(2)  CmditianB  Precedent  [J  722)  p  648  / 

(3)  Operation  and  Effect  [$  723]  p  649" 

g.  Party  Placing  It  Out  of  His  Power  to  Perform  [{  724]  p  650 

n.  Renunciation  or  Repudiation  before  Time  for  Performance  [$$  725-732]  p  651 

(1)  In  General  [J  725]  p  651 

(2)  Limitations  to  Rule  [U  726-732]  p  654 

(a)  Renunciation  Must  Be  Entire  [$  726]  p  634 

(b)  Must  Be  Distinct  and  Unequivocal  \i  727]  p'654 

(c)  Contract  Must  Be  Bilateral  [J  728]  p  655 

(d)  Renunciation  May  Be  Rejected  [$  729]  p  655 

(e)  Renouncing  Party  Cannot  Force  Acceptance  [$  730]  p  655 

(f)  Other  Party  Cannot  Proceed  and  Complete  Contract  [$  731]  p  655 

(g)  Withdrawal  of  Renunciation  [i  732]  p  657 

i.  Failure  of  Adoerge  Partu  to  Perform  [J  j  733-738]  p  657  ^-^  j  - 

(1) /nqenemZti  7331  p  657         Digitized  by  CjOOglC 
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(2)  Breach  Justifying  Abandonment  [J  734]  p  657      '      . '  '■     "■    '■ '  '  '  •  '■      •  ^• 

(3)  Divisible  Promises  [H  735-737]  p  658 .  f.^U.A 

(a)  In  General  [J  736]  p  658  '  •  •>  •'' 

(b)  Repudiation  of  Contract  [{  736]  p  658  /'  •' • 

(c)  Express  Provision  for  Discharge  [J  737]  p  659  ' 
(i)  Stibaidiary  Promises  li  738]  p  659 

}.  Matter  Subsequent  to  Breach  li  739]  p  659 

5.  Request  or  Demand  for  Performance  [U  740-745]  p  660 

a.  Necessity  [U  740-744)  p  660 

(1)  In  General  [$  740]  p  660 

(2)  Express  Provisions  in  Contract  [J  741]  p  660 

.  (3)  Where  Time  for  Performance  Is  Not  Fixed  [{  742]  p  660  '    ' 

(4)  Contract  for  Delivery  of  Articles  OOter  Than  Money  [i  743]  p  661         ' 

(5)  Where  Useless  Act  [J  744]  p  661  > 

•       h.  Sufficiency  Ii7i5]p  661'  "    -^^ 

9.  Tender  of  Performance  [H  746-763]  p  662 

a.  Necessity  [J  746]  p  662 

b.  ExiAises  for  NorUender  [}  747]  p  662 

c.  Time  W  748-752]  p  665  '   '^        , 

(1)  7n  Gtencroi  [J  748]  p  665  -^  •' ' 

(2)  Ttmc  0/ Doy  [J  749]  p  665  •      '     ' 
(3)-  Premature  Tender  [J  750]  p  666 

(4)  Tender  after  Action  Brought  [J  751]  p  666 

(5)  Waiver  of  Objection  to  Time  [  j  762]  p  668 

d.  Piace  [$  J  753-754]  p  666  •' 

(1)  Where  Place  Is  Appointed  [J  753]  p  666 

(2)  Where  No  Place  Is  Appointed  [{  754}  p  666 

e.  By  Whom  and  to  Whom  Made[i  755]  p  667  ' 

f.  Afonn«r  [«4  756-760]  p  667 

(1)  In  Generally  756]  p667 

(2)  Tender  of  Specific  Articles  [J  757]  p  668 

(3)  Actual  Production  of _f king  Tendered  [{  758]  p  668 

(4)  Necessity  That  Tender  Be  Vriconditional  [J  759]  p  669 

(5)  Waiver  of  Objections  [J  760]  p  669 

g.  RenewaiU  761]  p  669  ' 

.  Operation  and  Effect  [W  762:^763]  p  669 

(1)  7n  General  {J  762]  p  669 

(2)  Tender  of  Specifid  ArticUs  [J  76^  p  67a 
10.  TTotoer  o/ Performonce  I J{  7,64r-766I  p '6?'9 

a. /»  Oeneroi  1$  764]  p  670 
.  h..  Sufficiency  li  765]  p  671 
■-■"..     c  iDperation  and  Effect  [i  7^]  p  672  '  ..  .      .  .    „ 

'  ^  Sufficiency  of  Perfomumce]^  767-79S]  p  &IZ  t  vv  ."J 

1,  In  General  [{  767]  p  673  .•  .  .  : 

2.  Satisfaction  of  Party  [$$  768-770]  p  675  ' 

a.  Cases  of  Faru^,  Taste,  or  Jvagtneint[^7(SS\p  675 

b.  Cases  of  Operative  Fitness  or  Mechanical  Vtiltiy  [J  769]  p  67* 

c.  Bad  FoitA  [}  770]  p  678  '  ...    ., 
8.  Approval  of  Third  Person  [$}  771-774]  p  679         •  '  '  ■'* 

a.  In  General  [J  771]  p  679  ', 

b.  SetOemeni  of  Disputes  [$  772]  p  680  ^ 

c.  Decision  [J  773]  p  680 

d.  Condition  Precedent  to  Adtion  1$  774]  p  680 

4.  Time  for  PetformaUce  [$}  775-785]  p  681  '    • 

a.  In  General  [i  775]  p  681 

b.  Reasonable  Time  [H  776-782]  p  683'  ' 
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e.  Acceleration  of  Time  for  Performance  [J  785]  p  690 
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d.  Ratification  by  Receipt  of  Ben^  [J,  824]  p  714 

e.  Contract  May  Impose  Duty  on  Third  Persons  IJ  825]  p  714 
P.  Pleading  [{$  826-925]  p  714 
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2.  Declaratum,  Complaint,  or  Petition  [J  J  827-870]  p  714 
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(1) /nCen«r«rf  [J  863]  p  731 
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(2)  General  Denial  [J$  873-876]  p  736 

(a)  Affirmative  Defenses  Cannot  Be  Shown  {f  873]  p  736 
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c.  Parol  Contemporaneaus  Agreement  [i  877]  p  737 

d.  Modification,  Rescission,  or  Waiver  [$  878]  p  738 
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(1)  In  General  [}  884]  p  740 

(2)  Proof  under  the  General  Issue  or  General  Denial  [i  885]  p  740 
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i.  Failure  of  Consideration  [U  887-889]  p  741 
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(3)  Allegation  as  to  Whether  Failure  Is  Partial  or  Total  [$  889]  p  742 
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'    d.  Demand /or  Performance  [J  1014)  p  790                                                            y-^  '    j 
e.  Performance  or  Waiver  of  Conditions  Prtetdent  {♦  1016J  p  791       niniti^oH  k,  C  tOOO  I P 
f.  ResponsibUity  for  Breach  [ j  1016], p  791          uigitized  by  vjv/yy^iv^ 

rsr  Uttm  €■■■■,  A«T«IapaM9rts  aiid  •%•■(•■  in  the  law  /lae  cumulative  Annotation*,  aamo  title,  pace  and  note  nnniMr. 
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11.  Amount  of  Recovery  [J  1017]  p  791 

12.  Reasonable  Time  [i  1018]  p  791 
L  Intbnietions  [{}  1019-1031]  p  792 

1.  In  General  [}  1019]  p  792 

2.  Rdevancy  to  Issue  [i  1020]  p  793 

8.  Applicability  to  Evidence  [$  1021]  p  793 

4.  Ignoring  or  Excluding  Issues  of  Evidence  [$  1032]  p  793 

5.  Making  of  Contract  [  j  1023]  p  794 

6.  Consideration  [J  1024]  p  795 

7.  Capacity  to  Contract  [j  1025]  p  795 

8.  Duress  [}  1026]  p  795 

9.  Performance  [{$  1027-1028]  p  795 

a.  In  General  [}  1027]  p  795 

b.  Substantial  Performance  [J  1028]  p  795 

10.  Conditions  Precedent  (J  1029]  p  796 

11.  ^8  to  Measure  of  Damages  [i  1030]  p  796 

12.  As  to  Construction  of  Cordrad  [%  1031]  p  796 

J.  Taking  Case  from  Jury  and  New  Trial  {$  1032]  p  797 
K.  Verdia  and  Findings  [i  1033]  p  797 
L.  Judgment  ($  1034]  p  798 


see   AltarsttoBs 


osom 

of   IBatxn- 


AUeratlona   and    erasures 

meata  S  C.  J.  p  1168. 
Aastgnment  of  contract  see  Asslffammta  It  IS.  44-49. 
Attachment  of  Interest  under  contract  see  Attaoluneat 

II  I77-S79.. 
Award  of  arbitrators  as  contract  see  AxUtratlon  and 

Awaxd  I  12. 
Bankruptcy: 

Assumption  of  bankrupt's  contracts  by  trustee  see 

Baakmptoy   ||  348,   849. 
New    promise    after    discharge    see    BasKniptoy    { 
782. 
Champertous  contracts  see  Oluunperty  and  Maintwiance 

11  U-9». 
Constitutional  piaranty: 

Of  Inviolability  of  contract  see  Ooastltatlanal  &aw 

11   698-777. 
Of    liberty    to    contract    see    Oomatltntloaal    Xiaw 
11  46(V-46E. 
Contracts  of  particular  classes  of  persons: 

AdJoininK    landowners    see    Ad]olal>if    ^■ndowneza 

5  52:  Parky  WalJa   [30   Cyc  77677861. 
Aamlnistrator   see   Sxaoatoia   and    administrators 

(18  Cyc  247  et  seq]. 
Acent: 

Generally  see  Agency  l|  198-341. 
Auctioneer     see     Anonona     amd     AuotkmMra 
ft  10-16. 
.    Broker  see  Brokata  |i  17-88.  68-64,   136-140. 
Of  association  see  Aaao«latlona  ||  54-66. 
Of  carrier  see  Oartlexs  ||  297-303.  1116. 
Of  corporat*on  see  Baaka  and  Bsnlring  ||  148, 
646-668;   OoipozatloBa    [10   Cyc   908   «t  seq]; 
Xaannuio*   [22  Cyc  1401.   1429.  14471. 
AKricultural  societies  see  Agxloaltax*  i  9. 
Apprentice  see  Apprantlees  4  C.  J.  p  1412. 
Architect  see  AxMUtaota  |  4  et  seq. 
Aasignce: 

For   benefit  of  creditors  see  Aaatcamanta  for 

Beaeflt  of  Cfiraditoxs  }  348. 
In  Insolvency  see  Xnaolvenoy  [22  Cyc  1304]. 
Association  see  AssooSatlaias  i   36. 
Attorney  see  Attonay  sad  Client  {|  169.  170.  214- 
116.    219,    809-833;    Obastperty   and   KainteaaaM 
II  &fr-83. 
Auctioneer  see  Anettoaa  and  Auctloaeen  ft  10-40. 
Bank  see  Baaka  and  Banking  7  C.  J.  p  448. 
Broker  see  Brokers  ||  17-33.  68-64.  136-140. 
Builder  see   Bnlldlnv  and   Oonstmotloa  Oontraota 

9  C.  J.  p  688. 
Building   and   loan   association   see   BwVUny   and 

IMm  Assoototlona  ||  63-119,  168.  164. 
Carriers  see  Oanlers  10  C.  J.  p  1. 
-College  f«ee  CoUacaa  and  VnlTsraitlaa  I  22. 
Commission  merchant  see  Vaotors  [19  Cyc  118,  160, 

168]. 
Consul  see  Ambaaaadom  and  Ooaaals  i  88. 
Convict  see  Oonrlots  11  21,  22. 
Corporation  see  Oorporations   [10  Cyc  1000  et  seq, 

1167  et  seq;  19  Cyc  1211,  1249,  1268,  1276]. 
County  see  Oonntles  [11   Cyc  467  et  seqj. 
Devisee  see  Wllla  [40  Cyc  2107]. 
District  of  Columbia  see  Blstxlot  of  OolumUa  [14 

Cyc  636]. 
Druggist   see   DmnlstB    [14    Cyc    1084.    1086]. 
Drunkard  see  Dmnkarda  [14  Cyc  1099]. 
Blectrlc    light    or    power    comt>any   see   Bleotxlclty 

[16  Cyc  470]. 
Executor    see    Bxeoators    and   AdanJalstratoia    (18 

Cyc  247  et  seq]. 
Factor  see  ractois   [19  Cyc  118.   ISO.   1681. 
Oas  company  see  Oas  [20  Cyc  1160  et  seqj. 


Contracts  of  particular  classes  of  persons: — Continued 
Guardian  or  ward  see  CHiardiaa  aad  Ward  [21  Cyc 

82,   104,    116]. 
Hawker  or  peddler  see  SaiAsia  aad  Vsddlan  [31 

Cyc  8761. 
Health  board  or  commissioners  see  Xsattb  [21  Cyc 

388  et  seq]. 
Heir  or  distributee  see  Baaewrt  aad  BlaWbatloa  [14 

Cyc   180,   204]. 
Highway  officers  see  Wlghwfu  [87  Cyc  21C,  288]. 
Hospital  see  MomaUtSjtl^c  1107r_ 


Husband  or  wife  see  XvabaaA  and 

1119J. 

Indian  see  bdlans  [22  Cyc  116.  121.  127, 
Infant   see  lafMita   [21  Cyc   580  et   se< 


[21   Cyc 

186]. 
■   IX :  tjyc   D5U  ei   seqi. 
iks«p«r«  ? 22  Cyc  107817 
Insane  person  see  Tnsane  Persons  [22  Cyc  1194  et 

seq]. 
Insurance  company  see  Aooldemt  Zaanzanoa  1  C.  J. 
p  397:  BoUM  Bworanea  8  C.  J.  p  1140;  Barglazy 

aad  Vheft  baiizaao*  ||   4-10;   Oradlt 

[11    Cyc    1192];    BrnployMB'   JUaliiUty 
L16  Cyc  1036];   lidSBty  " 
Insnnux 


Vldefity'  maaxaaoe  [19  Cyc   616]; 
ic*  [19  Cyc  6651:  Znsaraaoa  [22  Cyc 


1380];   Ufa  Ja-ytutgu>»  [25   Cyc   6S71:  Marina  Zn> 
"""    rye  BS! 


(29  Cyc 

i*nt     »tm 


Jo'nt    Stock 


}?' 


Cyc'^&38J;BCntnal  Baaaflt 
et  seq];  Tltla  Xaanraap*  [38  Cyc  344]. 
company   see  tobtt  Stock  Oompaalas 


[28  Cyc  470  et  seqj. 
Joint  tenant  see  Joint  Venaaoy  J2S  Cyc  491,   494). 


l«4 


Cyc 


Labor  union  see  Vrade-Vnlona  [24  Cyc  824]. 
Landlord  and  tenant  see  landlord  aad  "" 

Cyc  894   et  Feq]. 
Legatee  sea  Wttla  140  Cyo  1107].     ^ 
Levee  commissioners  see  SeTsea  J26  Cyc  197]. 
Life  tenant  see  BstMaa   [16  Cyc  686  et  seq). 
Livery    stable    keeper   see   XlTsry   Btabla   aCa«p 

[26   Cyc   1607]. 
Married    woman  see   Koatamd  ««a  mf*   (21 

1310  et  seq]. 
Master  and   servant  see  XEaatsr  and  Buiaat   (26 

Cyc   1017.   1094]: 
Mercantile  agency  see  WwoantUa  AfaaaiM  [27  Cyc 

475]. 
Militia  officer  see  lUUtla  [27  Cyo  6081. 
Mortgagor  and    mortgagee  see   OkattM  Marfagaa 

it    248-354.    33S-840.   398.    413-439;   Kortfaaai   (27 

Cyc  1106,   1178,  1237.   1278,   13831. 
Municipality   see  MWalelpal  Oerporationa   [2S    Cyc 

633  et  seq]. 
Officer: 


Of: 


College  sea  Oollecaa  and  miTaraitlM 
Ooiporatlana   ~ 


i  21. 

[10  Cyc    908 


see   BaUfftons   Boetotlaa 


Cyc  14461. 
-    okllA    (29 


Cyc 


.    Corporation-  see 
et  seq]. 
Religious    society 
[84  Cyc  11381. 
Public  officer  see  Oflloara  [28 
Parent   and   child   see   Parent   aad 

1618,    1622.    1624,    1657]. 
Partnership  see  Partnarsklp  [SO  Cyc  487  et  seq]. 
Pawnbroker  see  Pawatookara  [80  Cyc  11661. 
Persons  residing  In  Porto  Rico  or  the  Phlllpptnaa 

see  Tarxltorlsa  [38  Cyc  248]. 
Physician  or  surgeon  see  Pliyatolaas  aad  ■«rr«<im 
[30  Cyc  1592  et  seq]. 
rln  ■     " 


Principal  and  agent  see  Afsnw  ||  26-76. 
Prison  officer  see  Prisons  [32  Cyc  3261. 
Hallroad  company  see  BaJifoada  [88  Cyc  11. 
Receiver  see  Beoatvars   [34  .Cyc  268  et  seqT. 


npany  see  : 
Receiver  see  Beoatvars 
Reformatory    board 
1004]. 


.Cyc  268  et  seqT. 
lafonnatozlaa    [34 


Cyc 


For  later  oases,  deraloioaeata  and  okaagea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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Contracts  of  particular  claases  of  persons: — Continued 
RellKlous  society  see  MtiUgloua  ■ootattea   (84  Cyc 

imi. 

School: 

District  see  Sohools   and  Behool  Slstileto   [36 

Cyc  949  et  aeq,   1077]. 
Private  school  see  Bohoola  aad  BOliool  Mataiets 
[36  Cyc  814]. 
Seaman  see  Baamea  [S5  Cyc  1183  et  seq]. 
Slave  aee  Blares  [3S  C^c  4841. 
Spendthrift  see  teiaatlirifta  [38  Cyc  803]. 
State  see  Stataa  £38  Cyc  871  et  seq]. 
Stockholder  sea  Ooxvorations   [10   ^c   677   et  seq, 

650].  y 

Street  rallroiua  company  see 

Cyc  1431  >e  seqj. 
Surety  company  see  Vxlaoipsl  and  Bwwty  [32  Cyc 

305]. 
Surgeon  see  niyaloUaa  aad  Bnsgaoss  [80  Cyc  1692 

et  seq). 
Teacher  see  Btihoola  aaa  Bohool  Matiiets  [36  Cyc 

1077  ct  seq]. 
Telerraph    or   telephone    company   see    Calsfiapha 

«M  AlSVIlOSM  [37  Cyc  1620,  1684  et  seq]. 
Tenant  In  common  see  TeiiaaeT  is  Ctoaanon  [38  Cyc 
.  72.  101  et  seq]. 
Town  see  Vowaa  (38  Cyc  6361. 
Trustee  see  Traate  [39  Cyc  388  et  seq]. 
Turnpike  or  toll  road  company  aee  TorapllMS  aafl 


[3< 


Ton  MoaOu   [38   Cyc   368] 
Tnlted   SUtes    see   Valf   ~ 
seq] 


Ited   BtatM    [39    Cyc    732    et 


University  see  Oollefas  and  VvimalUm  i  22. 
Unlicensed  person   see  Xawksrt  and  Vsddlen   [21 
_Cyc  376];  Xloenses  [26  Cyc  633]. 
warehouseman  see  WarslinnssMisn  [40  Cyc  404]. 
Water  company   see   Wat«M    (40   Cyc    784   et   seq, 
833]. 
Contracts  relating  to  particular  subjects: 
Accord  see  AocoM  aad  SattsfaetloB  i  13. 
Adoption  of  children  see  AdopUoB  of  OUldMm  if  17- 

AffrelKhtment  see  BhtppliMr  [36  Cyc  206  et  soq]. 
Agency  see  Aguaar  {1^6-76. 
Agistment  see  Animals  {I  63-84. 
Alimony  see  Mtoto*  [14  Cyc  7641. 
Animals  see  >1l1nials  |i  38-84,  127-137. 
Apprenticeship  see  Appraotlees  4  C.  J.  p  1412. 
Arbitration  see  AxUtntlon  aad  Awwrd  |  16. 
Army  and  navy  see  Army  aad  VaTy  If  70-72,  124- 

Betterments  see  finprorsmaata  [82  Cyc  10]. 
Boundaries  see  Bonadarlas  |{  170-186. 
.  Bounty  see  Bonatles  i  10. 
BrMdlns  animals  see  Inlmala  II  127-137. 
Bridge  see  B(ld«rm  |i  20-26. 
Building  and  constniction  see  ■olldlag  aad  Oca- 

atnufioa  Ooatoaota  9  C.  J.  p  688. 
Canal  see  Oasala  I  14. 
Carriage  see  Oanlers  10  C.  J.  p  1. 
Compensation  of: 

Administrator  or  executor  see  axaontoca  aad  Ad- 
mialatratota  [IS  Cyc  1167L. 

Attorney  see  AttonMy  aad  Ollaat  II  301-383. 

Broker  see  JUrofcara  {1  68-64. 

Factor  see  Taotora  [19  Cyc  160], 


r  [22  Cyc  1089]. 
UTery  Stable  Keepara 


Innkeeper  see ^. 

Livery  stable  keeper  see 

[26  Cyc  1607]. 
Ofncer  of  corporation  see  OorporatloBS  [10  Cyc 

921.  962]. 
Physician  see  niysloiaaa  aad  Bnrgaoaa  [30  Cyc 

1699]. 
Pilot  see  Mlots  [30  Cyc  1618]. 
Public  officer  see  Oflcsn  [29  Cyc  142C]. 
Salvor  see  Bahr««re  [36  Cyc  732,  7581. 
«        Teacher  see  Boliools  aad  Bohool  Dlstrtata  [36 

Cyc  1097]. 
Consolidation  of  corporation  see  Oovpoxattoaa  [10 

Cyc  288]. 
Conatruction  and   maintenance  of: 
Bridge  see  BiUges  1 1  20-26. 
Drain  see  Sralas  [14  Cyc  1062]. 
Highway  see  KUmways  [37  Cyc  233]. 
Levee  see  Kevaea  [26  Cyc  192]. 
Railroad  see  Ballcoada  [33  Cyc  831  et  seqj. 
Street   railroad    see   Street   Bailroada    [36   Cyo 

13981. 
Turnpike  or  toll  road  see  Vol!  Boads   [38  Cyc 
378]. 
Contingent  attorney's  fees  see  Attoiaay  aad  Ollaat 

11  316-332. 
Continuance  seeOoatlanaBcas  {I  11.  12. 

Convict  labor  see  Ooavlots  1 1  28-83.  . 

Copyright    see    Oopydgbt    and    Ut«rary    Prupartf 

fl  245-262. 
Costs  see  Ooats  [11  Cyc  99 
Crop  see  Oropa  [12  Cyc  979 
Custody    of    children    see    Diroroa    [14    Cyc    808]; 

Vaaaat  aad  OhOd  [29  Cyc  1591]. 
Dedication  see  Dedloatlon  [13  Cyc  4541. 
Dower  see  I>ow«r  [14  Cyc  989  et  seq.  9641. 
Drains  and  drainage  see  Oralaa  [14  Cyc  1052]. 
Easement  see  BaaaBuata  [14  Cyc  1169  et  seq]. 
Electricity  see  Bleotrtblty  [16  Cyc  470]. 
Enlistment  see  Amy  aad  HaTy  I  18. 


Contracts  relating  to  particular  subjaota: — Contlnuad 
Exempt    property    see    BxamntlOBa    [18    Cyo '  144<. 

1450];  Komaataada  [21  Cyc  627  et  seq,  titji 
Fence  see  Fenoaa  [19  Cyc  470] 


L 


-yc  4701. 
Ferry  see  Vanlaa  [19  Cyo  499,  6041. 
Fixtures  see  Vlxturaa  [19  Cyc  1048. 
Food  see  »ood  [19  Cyo  1091]. 
Oas  see  Oaa  [20  Cyo  1158,  1180] 
Oood  will  see  Oecd  Will 
Oround  rent  see  Orooild 


1071  J. 


WUl  [20  Cyo  1877]. 

mamts  [20  C^o  1J74  «t  seal. 


Homestead  see  Homsataada  [21  Cyc  627  et  acq, 
Improvements  see  Improvemaata  [22  Cyis  lOj. 
Indian  lands  see  Tndiana  [22  Cyo  127,  136]. 


Insurance: 

Accident  see  Aooldant  nuranuMa  1  C.  Ji  t>  M7. 
Boiler  see  Boiler  Xnauraaoe  8  C.  JT,  p  1140. 
Burglary  and  theft  see  Bnrfluy  and  Thctt  XBt- 


snranoa  if  4-10. 
Credit  see  Credit  Xasoraaoa  [11  Cyo  11911._ 
Employers'  liability  see   Bmplojraxa'   UaMIttr 


Xasuraaoa  ri5  Cyo  1035]. 
Fidelity  see  KdeUty  Zasoraaoa  [II  Cye  61f]. 
Fire  see  Tire  manranoe  [19  Cyo  6<5I. 
Life  see  Ufe  Xnaaxaaoa  [26  Cyc  687]. 
Marine  aee  BOtflna  Xnauraaoa  [26  Cyo  588]. 
Mutual  benefit  see  mtnal  Baaaflt  BuaraaM  [S> 

Cyc  82  et  seqi. 
Title  see  Tltla  Xnaaraaoa  £38  Cyc  8441. 
Interest  see  latarsst  [22  Cyo  I486,  162<.  16*7]. 
Intoxicating  liquors  sea  Zatoslaatiaf  Tilanow  |2S 

Cyc  334  et  seq]. 
License  see  Uoaaaaa  [26  Cyo  626]. 
Liens: 

Oenerally  see  Uaaa  [26  Cyc  «4]. 

Maritime  liens  see  Martttma  Maaa  [2«.Cyo  Til}. 

Of: 

Attorney  see  Attoraay  and  aUaaA  if  ftf. 

367. 
Bailee  see  Bailmaata  I  81. 
Landlord  see  Kaadlord  aad  Veoaat  [^4  CJM 

1244  et  seqi. 
Mechanic,     laborer,     or     materialman     aee 

Keohanlea'  Usna  [27  Cyc  266.  263,. 3061.  . 
Mortgaree  see  Okattal  MDortgafaa  11  S}3. 
413-439;  Xortgaffaa  [27  Cyc  1169j  1178  at 
seq]. 
Pledgee  see  Madfaa  [31  Cyc  816]. 
On: 

Animals   see    dnlmala   II   68,   124;  Ufwr 

Stable  Keepeni  [26  Cyo  16071. 
Logs  see  Kocglaff  [26  Cyc  16811. 
Limitation    of    liability    see    Oarrisra    ||    167-849, 

1162;  taammt  l»«  Cya  287.  344]. 
Literary  property  dee  Oopyright  aad  Utaran  9tcn- 

arty  II  33-89. 
Logs  and  logging  see  XAglglac  [26  Cyo  1647  et  a«(t 

1560.  16781. 
Lottery  aee  Sottaalaa  [^6  Cyc  1662]. 
Management   and   dHpoaal   of   truat   property   aaa 

Vrnata  [89  Cyo  333]. 
Manufactnrea  see  Maanfaetnraa  [26  Cyp  6321. 
Mechanics'  liens  or  claims  of  liens  see. 

Zdaaa  [2t  Cyo  256,  263.  305]. 
Mercantile  information  aee  Vereaatlla  AfWMlaa  [27 

Cyc  476].  ' 

Mines,  mining,  and  minerals  see  Vlaaa  aad  Mlaarala 

[27  Cyc  671  et  seq]. 
Mortgaged  property;   agreement  as  to: 

Possession  of  property  see  Chattel  MualKagaa 

II  24<l-264;  atortcarea  [27  Cyo  12371. 
PriorHlas  see  OhaMal  Kortgagea  I   393;  Kort- 
gacaa  [27  Cyc  1106,  1178]. 
Operation  of  railroad  see  BaUxoada  [S3  Cyo  410  et 

seq]. 
Partition  see  Partltioa  [30  Cyc  162]. 
Party  wall  see  Farty  Walls  [30  CyC  776,  782,  786. 

792). 
Patents  and  patent  rights  see  Vataata  [30  Cyo  948 

et  seq]. 
Pensions  see  Feaaloaa  [80  Cyc  1376]. 
Public    improvements    see'  BCnalotgal   OMporatloaa 

[28  cyc  1023  et  seq]. 
Public  lands  and  interest  therein  see  PnMte  Kaada 

[32  Cyc  1066  et  seq]. 
Rleht  of  way  see  Baaamaata  [14  Cyo  1169  et  seq]; 

Bailroads  [33  Cyc  162  et  seq]. 
Salvage  compensation  see  Salrage  [85  Cyc  7681 
Settlement   of   bastardy   proceedings   see  Baatacda 

II  64-69. 
Support: 

Of  illegitimate  child  see  Baatards  |{  2S-27. 
Of  pauper  see  Fanpsn  [30  Cyc  11461. 
Of  prisoners  see  Frlaoaa  [32  Cyc  82C]. 
Taxation 

Contracts: 
.         To  assume  and  pay  taxes  see  Taaatioa  [27 
'  Cye  770]. 

To   evade   taxation    see   Taaatioa   [37   Cyo 
770]. 
Theaters  and   shows  see  Thaatara  aad  snioira   [88 

Cyc  267]. 
Towage  see  Towage  [38  Cyc  655]. 
Trade-marks    and    trade-names    see    Trada-MUka, 
Txada-Bamaa,   and  imfalr  Coaipatttloa   [88   Cyc 
866  et  aeq]. 
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CONTRACTS 


Ofatmots-i^latiag  to  particular  subJactai-^ontlniMd 
'    ;TrM)ii«'fcampB  a«e  TtmUag  Mmbp*  [18  Cyo  >28T. 
'SNiiMnDrtatlon  of: 


'^'^mss 


see   OSRlan   H    260-29*;   WVpiB*    [S« 
Cyc  aos  et  seq]. 
Hftls  s^e  vost  oao«  [}i  Cyc  990]. 
^'PiusMnjrers  see  OanUra  ii  1107-1147;  Sklvplac 
[S6  Cyc  129  et  seq]. 
Trust  afrreements  see  TroMtu  [39  Cyc  601. 
.)■.•   Tannlkes  see  Taxapilus  and  Toll  Xoau   [SS  Cyc 

Water  rlehts  see  Watars  [40  C>^c  740  et  seql. 
Willi  contract  to   make  see  WDIa  [40  Cyc  IOCS  et 
aeq]. 
,\  ci  |V9i'k>  a«4  materials  see  Work  aafl  Salvor  [40  Cyc 

Qonwerslon,  contract  effecting  equitable  converalbn  see 

VbKnnU>n  ||  7-24. 
Oir^tive.  acta,  relating  to  contracts  see  Conatltntloiial 
^■*w  It  .794,  801. 
customs  and  usages  as  affecting  contracts  see  Onatetnu 

MA  'Qvana  [12  Cyc  10S6  et  seq]. 
Delivery  In  escrow  see  ■■orowa  [18  Cyc  5601. 
Estoppel  qy  contract  see  Bstoppel  [16  Cyc  719]. 
Ejvi4ence,  competency  of  written  contract  see  ~ 
J.UI  Cyo  8«&  et  seq], 
Execution  on  interest  under  contract  see  Bxeoatloiu  [17 

Cyc  9681. 
Fraudulent  conveyance  see  grandnlant  OoaTsraaaaa  [20 

tahment  of  Interest  under  contract  see  Oamlahinaat 
.-J  Cyc  9941. 
Holiday  as  affectinK  execution  of  see  SoUdaya  [21  Cyc 


loiDairlnE.  pbifiratlons  see  OoBatttatioaal  Kav  J  {  593-777. 
' Ifalei^st  on  contracts  see  Inttgrest  [22  Cyc  1459];  JJwurj 

Si.Crc.  878], 
_    lament  as  a  contract  see  JudnuBta  [23  Cyc  6731. 
Uberty  to  contrs,ct  see  Oonstitiitiojial  Kaw  IS  460-466. 
*  iM.of  Instrument  see  &oat  Surtnuuaata  [26  Cyc.1607]. 
echatilcs'  liens,  contracts  grounds  for  see  monanies* 
^  XOrair  [27  Cyo  60  et  seq]. 
MpDopoltes,  contracts  creating-  see  ICoaopoUas  [27  Cyc 
.    B»8.et  seqj. 

Fwol  evidence  to  vary  or  affect  contract  see  BrUaaoe 
■   117  Oyo  696  et  seq]. 
Particular  classes  of  express  contracts: 

Accord  see  Aooecd  and  Batiafaetlon  1  C.  J.  p  620. 
.Annuities  see  Ananltlaa  3  C.  J.  p  199. 
^        Arbltrat;)on  see  Aziittratlon  amd  Award  ii  13-128. 

Assigqments: 
, .     ,       Qen^rally  see  AMdcnman.'ta  5  C.  J.  p  830. 

'  Copyright  see  Oopjrlfflit  and  Utarary  Frop- 
\  Mrty  ii  246-262. 

Judgment  see  Judgmaata   [23  Cyc  1413  et 
•    .  •      ■  ■  seq]. 

Mortgage  or  debt  secured  see  Obattal  IBort- 
VagM  ii  413-439;  Mortgages  [27  Cyc  1278 
!         >.'  et  seq]. 

Patent  see  Patsnta  [30  Cyc  943]. 
,  Property  for  benefit  of  creditors  see  Asslgn- 
mants  for  Bamaflt  of  Creditors  6  C.  J.  p 
1023.  I 

'. ;  .  •  AMnimptlon  of  mortgage  by  prrantee  of  property  see 
Cmattel  ICortgages  i  346;  Igortgagaa  [27  Cyc  1344 
•'  at'seq]. 

Auction  sale  see  Anstioiui  aad  Anotlonaers  |i  17-60. 

Bail  see  BaU  6  C.  J.  p  883. 

Bailment: 

Oenerally  see  Ballmaata  6  C.  J.  p  1080:  Bapoal- 
taqles   [13  Cyc  792];   Bledges   [31  Cyc  779]; 
Warahonsamea  [40  Cyo  4041. 
t    •   4-  Offanlmals  see  Animals  ii  38-84. 
Bill  of: 

Exchange  see  Bills  and  Votes  8  C.  J.  p  1. 
Lading  see  Oarrlscs  i!  261-280;  Shlppla*  [36 
Cyc  211]. 
-9nid  fe«  BaU  ii  27-6»,  226-266;  Bonds  9  C.  J.  p  1. 
Building   contract   see   Building  and  Oonstrootioii 

OoBtraota  9  C.  J.  p  688. 
Oiarter  party  see  SUppIng  [36  Cyc  66  et  seq]. 
Composition  see  BaalmntCT  ii  686-613:  Oompoal- 
tloBa.  wltb  Oradltors  12  C.  J.  p  249;  XnaolTanoy 
[22  Cyc  1326]. 
-'  Obmpromise  see  Ooaq^romlsa  asd  SattlaiiMnt  12  C.  J., 
p  312. 
I  Covenant  see  Ooraaaats  [11  Cyc  1035] 
:         Deed  see  Deads  [13  Cyc  605]. 

Deposit  in  bank  see  Banks  and  Banking  ;i  303-380,  - 
^750-765,  899-924. 
■  iSmployment  of: 

Agent  generally  see  Agenoy  ii  26-66. 
.Broker  see  Brokers  1]  18-21. 
Factor  see  Factors  [19  Cyc  115]. 
Insurance   agent   or   broker   see  maaranos    [22 
.     •  '    •      -    Cyo  1427). 

Physician  or  surgeon  see  Fhyaioiana  Itnd  Sor- 
'  gtomm  [30  Cyc  1692]. 

Servant  see  Bbtster  and  Servant  [26  Cyc  968] 
?: :      >     "Teacher  see  Sobools  and  So&ool  Dlstriota   [36 
Cyc  1077]. 
Eixchange  of  property  see  Bzohaace  of  Propnty  [17 
>  -         Cyo  829]. 


Particular  classes  of  express  contracta:^<!oBtiBued 
Gambling  contract  see  Owalaf  lib  Ore  •84]. 
Guaranty  see  •aarmaty  [20  Cyc  13911 
Hirins  of: 

Animal  see  dnlmala  ii  38-62. 

Property   generally   see   BaOmanta   •   C.   J.    p 

1080. 
Servant  see  IBsatar  and  Barrma*  [2t  Cyo  9(S]. 
Indbmnlly  see  Tnflemntty  [22  Cyc  78]. 
Insurance : 

Generally  see  Xwra«aB«a  [22  Cyc  1400.  1416]. 
Particular  kinds  of  see  AoouUnt  XB*«m«oo  1 
C  J.  p  397;  Botlav  nmraaca  8  C.  J.  p  1140; 
Bwcuury  aaUl  Tkaft  Xasnxaaoa  ii  4-10;  Oradit 
Xaawanoa  [11  Cyc  1192]:  mmjfiajtnp  Xd*- 
MUty' XBmucanca  [16  ^c  i036];  lUsUtr  Xm- 
avraaea  [19  Cyc  616];  rlro  Xaasraaea  [It  Cyo 
666];   Uls  Xnanranoa    [26   Cyc  <87]:  Itarina 


Xnaoranoa  [26  Cyc  638];  Btatnal  Banaflt  Xnssr- 

aa«a  [29  CV'    "       '         "    """ 

Cyc 
.av« 


[29 
344]. 


ifyc  (2  et  seq];  «l«la  Xamransa  [38 


Joint  adventure  see  Joint  Adventnras  [23  Cycf  462]. 
Judicial  sale  see  Jadloial  Balsa  [24  Cyc  1]. 
Ledse  .^ 

Generally  see  Kaadlord  and  Tanast  (24  Cyc  S94 

et  seqJ. 
Mining  lease  see  Vlaaa  and  Blnarala  [27  Cyc 
687  et  seq]. 
Maritime  contracts  see  Admiralty  ii  (C-tl. 
Marriage: 

Generally  see  IganUvs  [26  Cyc  Mil. 
Breach    of    promise    see    Biaaeli    cz 

Promlaa  ii   1-22. 
Settlement  see  Butband  and  WUa  [11  Cyc  1241 
et  seqJ. 
Mortgage  of: 

Chattels  see  Ohattal  Xortgacas  11  C.  J.  P  887. 
Lands  see  Kortfagas  [27  Cyc  916]. 
Note  see  Billa  and  WotiM  8  C.  J.  p  1. 
Novation  see  Bovatlon   [29  Cyc  1129]. 
Official    bonds    see    Oflloan    [39    Cyc    1386.    1411    et 

seq]. 
Order  see  BlUa  and  Botsa  8  C.  J.  p  1. 
Partition  agreement  see  Vartltlon  [10  Cyc  1<2]. 
Partnership  agreement  see  gartnai'rtifp  (to  Cyc  S6S 

et  seq]. 
Pledge  see  Bladges  [31  Cyc  779]. 
Promise  to  marry  see  Braacili  of  Fioalaa  to  : 

II  1-22. 
Promissory  note  see  BUla  and  Votaa  8  C.  J.  p  1. 
Recognisance  see  BaU  *  C.  J.  p  883; ' 


134   C:^c   538] 
;eli  ~ 


and  Wife  [31 


Release  see  Balaaas  [14  Cyo  10391. 

Retainer  and  authority  of  attorney  see  Attomay 

and  OUant  |i  122-206. 
Reward,   otTer  and  acceptance  of  see  Bowsrda  [34 

Cyc   1731   ot  seq]. 
Sale  of: 

Corporate  stock  see  Oozvoratloaa  [10  Cyc  677 

et  seq). 
Fertilizer  see  Agrlcnltnra  ii   22-46. 
Goods   generally  see  Balsa  [36  Cyc  11. 
Good  will  see  Oood  WUl  [20  Cyc  1277]. 
Intoxicating    liquor    see    Xntosloatlnff   Xlfvoxs 

[23  Cyc  334  et  seql. 
I.,ands  see  Vendor  and  Vorobaaar  [39  Cyc  1129). 
Vessel  see  Skipping  [36  <^c  40]. 
Separation   agreement   see  Xoakaaa 

Cyc    16921. 
Services    see    Kaatar   and   B»i  isiit    [26    Cyo    868]; 

Principal  and  Agent   [31   Cyc  1216   et  seq]. 
Settlement  see  Ooaaptoalao  and  Btfttlamam  IS  C. 

J.  p  312. 
Shipping    contracts   see    Bhlpptng    [36    Cyc    206    et 

seql.  , 

Stipulations    in   general    see   Btlpnlationa   [30   Cyc 

1279]. 
Submission: 

Of    controversy    to    court    see    Snbmlaalon    ot 

Controversy  [37  Cyc  346]. 
To     arbitration    see    Arbitration    and    Award 
ii   13-128. 
Subscription: 

Generally  see  Babaoitotlona  (37  Cyc  481]. 
To  stock  see  Conoranona  [fO  Cyc  380  et  seq]. 
Suretyship  see  Principal  and  Bnroty  (32  Cyc  1). 
Undertaking  see  UndertakingB   [39  Cyc  674). 
Wharfage  see  Wkarves  [40  Cyc  908]. 
Particular  rlasses  of  Implied  contracts: 

Generally  see  Aaanmpait,  Action  of  6  C.  J.  p  137S. 
Account     stated     see     Aooonnta     and     Aooonntlnr 

ii  249-406. 
Contribution  see  Oontrfbntion  i  g. 
For  money: 

Had  and  received  see  Konay  Bocoivod  [27  Cyc 

847J. 
Lent  see  Konay  £ent  [27  Cyc  825]. 
Paid    see   CtmtiUmtlon   |   8;   Moaay  WmUL    [27 
Cyc  832]. 
For  services  see  Work  and  bAor  [40  Cyc  2804). 
For  use  and  occupation  of  land  see  Vae.and  Ocwn- 
pation   [39   Cyc   849]. 
Particular  modes  of  discharging  contracts: 

Accord   and   satisfaction   see  Accord  and  Battafao- 
tlon  1  C.  J.  p  620. 


For  ^tcr  oases,  aevelopments  and  okanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namlter. 
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Putleular  modes  of  dladuirKliiic  oontraots: — Continued 
Compromise    see    OoapxoBUae    and    BcttlMMBt    1} 

C  J.  p  S12. 
Dlscharse  In: 

Bankruptcy  aee  Baakraptev  H  704-781. 
Insolvency  aee  XBaolTsaoy  [22  Cyc  1S4E  et  seq]. 
Novation  see  Vovattoa   129   Cyc   112>]. 
Payment  see  VayauBt  [iO  Cyc  1173]. 


i  rS4  Cyc  10S9]. 
[SS  —  — 


Release  aee 

Tender  see  Taoder  (S8  Cyc  127]. 
Remedies  in  cases  of  contract: 

Abatement  and  revival  see  AtataMwat  aad  Baivtral 

1  C.  J.  p  15. 
Action  of: 

Assumpsit   aee   Aasnapalt,  AotUm  of  S   C.   J. 

p  1378. 
Covenant    aee   Ooraaaat,    AoUmt   of    [11    Cyc 

1022]. 
Debt  see  SaTit,  Aotloa  of  [13  Cyc  402]. 
Arreat  aee  Arrest  if  90.  91. 
Attachment   aee  AttMtWMBt  H    103-108. 
Best  and  secondary  evidence  of  contract  aee  Xvl- 

dmoa   [17  Cyc  476]. 
Cancellation  In  equity  aee  Oaaoallatloa  of  batm- 
9  C.  J.  p  1164. 


Consolidation  of  actlona  aee  Acttoaa  I   331. 
Damages  for  breach  aee  Damans  [13  Cyc  11. 
Xleooon  of  Bamaulsa 


Election  of  remedies  see 
Cyc   263]. 


[16 


Garnishment  aee  Oamlalmaat  J  20  Cyc  9791. 
Injunction  against  breach  see  rnjimntlona  (2 
844  et  seq]. 


Joinder  of  causea  of  action  aee  Aettons  |i  188-374. 
Jurisdiction: 

In  admiralty  aee  Admlxaltr  {|  S6-91. 

In  equity  see  B^alty  [IS  Cyc  80  et  seq]. 

Of   courts   of   general   jurisdiction   aee   Oourta 


[11  Cyc  768]. 

Of  •    ■*         - 


Justice  see  Jutioaa  of  the  Feaoa  [24  Cyc 
446). 
Limitation  of  actions  see  Umltatlogu  of  Aattoaa 

[26  Cyc  1080  et  seq,  1088  et  aeq]. 
Mandamus    to    compel    performance    of    conmrate 
contracts  aee  MaBdMBoa  [2(  Cyc  856]. 


Renwdia*  In  va^ea.  of 'oontract:—  Continued     - 

Kature  and   form  of  action,  contract  or  tort  see 

Aetlou  II  136-170. 
Parol  evidence  aftectlng  contract  aee  Bvldaao*  [17 

Cyc  696  et  seq]. 
Prohibition    to    prevent   execution    of   contract   sisa 

WobflUtloa  (32  Cyc  620]. 
Reformation  In  equity  aee  Bafonaatfam  of  bstra* 

manta  [34  Cyc  899]. 
Sequeatratlon  in  action  ex  contractu  see  BaansatXM- 

ttoa  [36  Cyc  1394]. 
Set-off  and  counterclaim  see  Bet-Otf  and  Ooimtav- 

olatan  (34  Cyc  653,  676]. 
Specific  performance  aee  Itaadflo  Parfotauuaoa  [36 

Cyc  628]. 
Splitting  causes  of  action  aee  Acttoas  H   286-297. 
Subro^tlon  to  righta  and  remedies  under  contracts 
aee  Bulnofatioa  [37  Cyc  361], 
Seal  aee  Ssals  [36  Cyc  116S]. 

Signature  generally  see  Blgiiatnrss   L36  Cyc  4421. 
Statute   of   frauds  aa   affecting  contracts   seoi  nanUi, 

Statute  of  [20  Cyc  147]. 
Subrogation  see  Sabrogatloii  [37  Cyc  3611. 
Sunday  contracts  aee  Sunday   [37  Cyc  667  et  seq]. 
Taxation  of  interests  under  contracts  see  Taxattm.  [37 

Cyc  792]., 
Tort: 

Distinguished  from  contract  sae  Vorts  (88  Cye-426]. 
Interference  with  contractual  rights  see  Torts  [38 

Cyc  6011. 
Joinder  of  action  ex  contractu  with  action  ex  de- 
lido  aee  Aotioas  II  209,  244. 
Nature  of  action  as  ex  contractu  or  ex  delicto  see 
AstioM  II  136-170. 
Trust:     Conatructlve  truat  arlalng  from: 

Breach  of  oral  agreement  see  Trusts  [39  Cyc  178. 

179]. 
Contracts  between  persona  in  confidential  relations 
ase  Trusts  [39  Cyc  182]. 
Usurious  contracts  see  Usury   [39   Cyc  876]. 
War  as  affecting  contracts  aee  war  [40  Cyc  321]. 
Will   dlatlngulahad    from   oontract   aee   WUls    [40   Cyc 
1088]. 


I.    DEFnnTIOKS 


[$  1]  A.  Oontract  While  perhaps  a  complete 
and  final  definition  of  the  term  will  never  be  formu- 
lated/ the  statement  that  a  eontract  is  "an  agree- 


ment which  creates  an  obligation"*  would  seem 
to  embody  all  of  its  essential  elements,  which  may 
be  enumerated  as:   (1)   Parties  competent  to  con- 


1.  United  Tranap.,  etc.,  Co.  v.  New 
Tork.  etc,  Transp.  Line,  180  Fed. 
.  902,  904  [aff  186  Fed.  386,  107  CCA 
442], 

a.  Ward  v.  Johnaon,  209  Mass.  89, 
91,  96  NE  290;  Ashcroft  v.  Butter- 
worth.   136  Mass.  511,   614. 

[a]  Othsr  OaSaltloBa. — (1)  "A  con- 
tract may  t>e  defined  as  an  agree- 
ment between  competent  parties, 
supported  by  a  legal  consideration, 
and  in  the  lorm,  if  any,  prescribed 
by  law,  creating  an  obligation  on  the 
part  of  one  or  both  to  do  or  refrain 
from  doing  some  lawful  thing."  [9 
Cyc  240].  (2)  "The  agreement  of 
two  competent  parties  about  a  legal 
and  competent  subject  matter,  upon 
a  mutual  legal  consideration,  wltn  a 
mutuality  of  obligation."  State  v. 
Barker,  4  Kan.  379,  386,  96  AmD  175. 
(3)  "An  agreement  upon  sufflclent 
consideration,  to  do  or  not  to  do  a 
particular  thing."  2  Blackstone 
ComnL  p  442;  Haskell,  etc.,  Co.  v. 
Allegheny  Forging  Co.,  47  Ind.  A. 
392,  91  NB  976,  976;  Komp  v.  Ray- 
mond. 176  N.  Y.  102,  108,  67  NE  118; 
Languille  v.  State,  4  Tex.  A.  312, 
321.  To  same  effect  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  (U. 
S.)  420,  9  L.  ed.  773,  938;  Sturge.s  v. 
Crownlnshield.  4  Wheat.  (U.  S.J  122, 
4  L.  ed.  629-  American  Can  Co.  v. 
Agricultural  Ins.  Co.,  12  Cal.  A.  133, 
106  P  720:  Barlow  V.  Gregory,  31 
Conn.  261;  Welshut  v.  Layton,  28 
Del.  364,  98  A  1057;  Jones  v.  Tucker. 
26  Del.  422,  84  A  1012;  Modern  Mach. 
Co.  v.  Perkins.  26  Del.  127,  80  A  1060; 
Speakroan  v.  Price,  25  Del.  377,  80  A 
627;  Mollne  Jewelry  Co.  v.  Otwell,  25 
Del.  129.  78  A  300;  Mcrrttt  v.  Lay- 
toa  24  Del.  212,  76  A  795;  Adklns  v. 
Campbell,  22  Del.  96.  64  A  628-  Peo. 
V.  Dnmmer,  274  III.  637,  113  NE  934; 
Beverly  v.  Bamltz,  65  Kan.  466,  fi 
P  726.  49  AmSR  267,  31  LRA  74; 
Pfaff  v.  Gruen,  92  Mo.  A..  560,  69  SW 
405;  Virginia  City  Gas  Co.  v.  Vir- 
ginia City,  3  Nev.  320;  Union  Fw.e 
School    Dlat.    No.    6    v.    Union    Vice 


School  Dlat.  No.  7,  76  App.  Dlv. 
355,  78  NTS  622  [aff  179  N.  Y. 
556  mem,  71  NE  1128  mem];. Pierce 
V.  Lewis,  9  Pa.  Co.  260;  Willis  v. 
Tumley,  1  Tex.  A.  Civ.  Cas.  i  789; 
Swinburne  v.  Mills,  17  Waah.  611,  60 
P  489,  61  AmSR  932;  2  Kent  Comm. 
p  449.  (4)  "A  voluntary  and  lawful 
agreement,  by  competent  parties,  for 
a  good  consideration,  to  do  or  not  do 
a  specified  thing."  Robinson  v. 
Magee,  9  Cal.  81,  83,  70  AmD  638. 
(5)  "The  agreement  of  minds, 
upon  '  a  sufflcient  conaideration, 
that  something  specified  shall  be 
done,  or  shall  not  be  done."  Blake- 
more  V.  Cooper,  16  N.  D.  6,  13,  106 
NW  666,  125  AmSR  674,  4  LRANS 
1074  [quot  Edwards  v.  Kearzey,  96 
U.  S.  695,  24  L.  ed.  793].  (6)  "The 
meeting  of  minds  upon  and  agree- 
ment to  a  definite  thing."  Loma 
.Prleta  Lumber  Co.  v.  Hinton,  12  Cal. 
A.  766,  771,  108  P  528.  (7)  "A  bar- 
gain or  agreement  voluntarily  made 
upon  good  consideration,  between 
two  or  more  persons  capable  of  con- 
tracting, to  do,  or  forbear  to  do, 
some  lawful  act."  Justice  .v.  Lang,  42 
N.  Y.  493,  497.  1  AmR  576  (quot  1 
Comyn  Contr.  p  2].  (8)  "An  agree- 
ment, between  two  or  more  parties, 
for  the  doing  or  the  not  doing  of 
some  particular  thing."  1  Parson 
Contr.  I  2.  To  same  effect  Jones  v. 
Tucker,  26  Del.  422,  84  A  101  ; 
Modem  Mach.  Co.  v.  Perkins,  26 
Del.  127,  80  A  1060;  Speakman  v. 
Price,  26  Del.  377,  80  A  627;  Mollne 
Jewelry  Co.  v.  Otwell,  25  Del.  129, 
78  A  300;  Merritt  V.  Layton,  24 
Del.  212,  76  A  796;  Weinsberg  v. 
St.  Louis  Cordage  Co.,  136  Mo.  A.  563, 
116  SW  461.  (9)  "A  deliberate  en- 
gagement between  competent  parties, 
upon  a  legal  consideration,  to  do  or 
to  abstain  from  doing  some  act." 
Languille  v.  State,  4  Tex.  A.  312,  321 
[quot  Story  Contr.  11).  To  same 
effect  Miller  v.  Palmer.  68  Md.  461; 
Pelham  v.  State,  SO  Tex.  422.  (10) 
"A  promise  from  one  or  more  per- 


sons to  another  or  others,  either 
made  In  fact  or  created  by  the  law, 
to  do  or  refrain  from  some  lawful 
thing;  being  also  under  the  seal  of 
the  promisor,  or  being  reduced  to  a 
judicial  record,  or  being  accom- 
panied by  a  valid  consideration,  or 
being  executed,  and  not  being  in  a 
form  forbidden  or  declared  inade- 
quate by  law."  Bishop  Contr.  4  22. 
(11)  "An  agreement  enforceable  at 
law,  made  between  two  or  more  per- 
sons, by  which  rights  are  acquired 
by  one  or  more  to  acta  or  forbear* 
anqes  on  the  part  of  the  other  or 
others."  Anson  Contr.  p  11.  (12) 
An  agreement  by  which  two  parties 
mutually  promise  and  engage,  or  one 
of  them  promises  or  engages  to  tlie 
other,  to  give  some  particular  thing 
or  to  do  'or  abstain  from  doing 
some  particular  act.  Hall  Torts  & 
Contr.  p  163.  (13)  An  agreement 
containing  a  promise  made  by  the 
one  party  for  a  valid  conaideration 
and  agreed  to  by  the  other  party. 
Leake  Contr.  p  9.  (14)  "Every 
agreement  and  promise  enforce- 
able by  law."  Pollock  Contr. '  p 
1.  (15)  "A  mutual  assent  of  two 
or  more  persons,  competent  to  con- 
tract, founded  on  a  aufflclent  and 
legal  motive,  inducement,  or  consid- 
eration to  perform  aome  legal  act.  or 
■to  omit  to  do  anything,  the  perform- 
ance whereof  is  not  enjoined  oy  law." 
Chitty  Contr.  p  9;  Haskell,  etc.,  Co. 
v.  Allegheny  Forging  Co.,  47  Ind.  A, 
392.  91  NE  976.  976;  Belt  v.  Marriott 
9  Gill  (Md.)  831,  335.  (16)  "An  obli- 
gation attached  by  the  mere  force 
of  law  to  certain  acts  of  the  parties, 
usually  words,  which  ordinarily  ac- 
company and  represent  a  known  in- 
tent." Hotchklss  V.  New  York  Nat. 
City  Bapk,  200  Fed.  287,  293,  [aff  201 
Fed.  664).  (17)  "A  transaction  be- 
tween two  or  more  persons,  in  which 
each  party  comes  under  an  obliga- 
tion to  the  other,  and  each  recipro- 
cally acquires  a  right  to  what  la 
promlaed  by  the  other."     Per  Wash- 
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traot'     (2)  A  snbjeot  matter.*     (3)  A  legal  eon-  I   (5y  Mutuality  of  obligatioQ.^ 
sideration.*      (4)    Mutuality   of   agreement.*     And  I 


Ingrton,  J.,  In  Dartmouth  CkiUege  v. 
Woodward,  4  Wheat.  (U.  S.)  518.  SS6. 
4   1.,   ed.'e29    [quot   1   Powell   Contr. 

8  6,  and  quot  United  Tranap.,  etc., 
o.  V.  New  York,  etc.,  Transp.  Line, 
180  Fed.  902,  $04  (att  185  Fed.  SBC, 
107  CCA  442)].  To  same  effect 
Cbeaapeake^  etc.,  Canal  Co.  y.  Balti- 
more, etc.,  R.  Co.,  4  GUI  &  J.  (Md.) 
1.  (18)  "An  agreement  where  both 
parties  become  obligated."  Safford 
V.  Wyckoff,  4  HUl  (N.  Y.)  442,  466. 
(19)  "A  voluntary  agreement  be- 
tween two  parties,  the  coming  to- 
gether of  two  minds  by  a  common 
fntent."  McNeill  v.  Durham,  etc.,  R. 
Co.,  1S6  N.  C.  682,  687,  47  SE  7fi5.  87 
LRA,  227.  (20)  ''An  agreement  be- 
tween competent  parties,  supported 
by  a  legal  consideration,  and  there 
can  be  no  contract  in  its  true  sense 
without  a  meeting  of  minds."  J.  I. 
Case  Threshing  Mach.  Co.  v.  Meyers. 

78  Nebr.  686,  687.  Ill  NW  602,  9 
LRANS  970.  (21)  "The  union  of  two 
or  more  minds  In  a  thing  done  or  to 
be  done."  Dletx  v.  Farish,  44  N.  Y. 
Super    190,    199,    63    HowPr    217    [atf 

79  N.  Y.  620].  (22)  "The  meeting  of 
the  minds  of  the  contracting  parties." 
Per  Park,  J.,  in  Atwater  v.  Lock- 
wood,  39  Conn.  46,  49.  (23)  "A 
drawing  together  of  minds  until  they 
meet."  Per  Birdweye,  J.,  in  McNulty 
V.  Prentice/  25  Barb.  (N.  Y.)  204, 
207.  (24)  ''A  writing  Is  not  a  con- 
tract when  it  fails  to  express  that 
on  which  the  minds  of  the  parties 
met,  and  courts  freely  exercise  power 
to  correct  mistakes  when  the  proof 
leaves  no  doubt  that  the  real  con- 
tract was  something  else."  Wolf- 
gram  V.  Schoepke.  123  Wis.  19,  26, 
100  NW  1064,  3  AnnCas  398.  (26)  "A 
proposition  made  by  one  contracting 
party  and  accepted  by  the  other 
constitutes  a  contract.  It  evidences 
the  meeting  of  their  minds  upon  the 
terras  of  their  agreement,  and  binds 
them  t>oth."  Illinois  Trust,  etc., 
Bank  V.  Arkansas  City,  76  Fed.  271, 
285,  22  CCA  171.  34  URA  518.  (26) 
Where  a  promise  la  made  on  one 
Bide  and  assented  to  on  the  other,  or 
where  two  or  more  persons  enter 
Into  an  engagement  with  each 
other  by  a  promise  on  either  aide.  2 
Stephen  Comm.  pp.  108,  109.  (27)  A 
speech  between  two  parties  whereby 
something  is  to  be  done.  The  Mir- 
ror. #  (28)  "When  both  parties  will 
the  same  thing,  and  each  communi- 
cate;  his  will  to  the  other,  with  a 
mutual  engagement  to  carry  it  into 
effect."  Haynes  v.  Haynes,  1  Dr.  & 
8m.  426,  62  Reprint  442.  446.  (29) 
"An  agreement  between  two  or  more 
persons,  whereby,  in  consideration  of 
something  done,    or   promised    to   be 

r  done,  by  the  party  on  one  side,  the 
party  on  the  other  side  undertakes 
to  do,  or  not  to  do  a  particular 
thing."  Wheeler  v,  Glasgow,  97  Ala. 
700,    706,    11    S    758.      (80)    "A    com- 

Sact  between   two  or  more   parties." 
[arshall,  C.  J.,  in  Fletcher  v.  Perk, 
6  Cranch  (IT.  S.)  87,  136.  3  L.  ed.  162. 

[b]  Statntorr  aaflnltloiis. — (1)  "An 
aKreement  between  two  or  more  par- 
ties for  the  doing  or  not  doing  of 
some  specified  thing,"  Oa.  Civ.  C!ode 
(1896)  I  3681;  Western  Union  Tel. 
Co.  v.  Taylor,  84  Oa.  408.  418,  11  SE 
396,  8  LRA  189.  (2)  "It  is  essential 
to  the  existence  of  a  contract  that 
there  should  be:  1.  Parties  capable 
of  contracting;  2.  Their  consent;  3. 
A  lawful  object:  and  4.  A  sufficient 
cause  or  consideration."  Cal.  Civ. 
Code  i  1660;  N.  D.  Rev.  Code  (1899) 
H  2886.  2836:  S.  D.  Civ.  Code  (1903) 
O  1188,  1189;  Iowa  L.  &  T.  Co.  v. 
Schnose,  19  S.  D.  248.  256,  103  NW 
22.  9  AnnCas  255.  See  also  Xioalza  v. 
Superior  Ct.,  86  Cal.  11,  30.  24  P  707, 
20   AmSR    197,    9    LRA    376. 

[c]  Wmpl*  and  spaolal  ooatnteta 
Inolnded. — (1)  "Contract,"  In  its 
widest  sSnse,-  includes  records  and 
specialties,  but  the  term  Is  usually 
employed  to  designate  only  simple 
or  parol  contracts.     Pelham  v.  State. 


80  Tex.  422.  (2)  "Though  the  Urm 
'contract'  is  usually  employed  to  des- 
ignate either  specialty  or  simple 
contracts,  yet  custom  has  affixed  to 
the  term  all  species  of  obligation; 
and  in  Sturges  v.  Crownlnshield,  4 
Wheat.  (U.  S.)  122,  4  L.  ed.  629, 
Cb.  J.  Marshall  has  defined  a  con- 
tract to  be  'an  agreement,  in  which 
a  ptLTty  undertakes  to  do,  or  not  to 
do,  a  particular  thing.'  In  this  defini- 
tion the  consideration  is  omitted; 
and  it  was  no  doubt  intended  to  em- 
brace all  kinds  of  contracts,  whether 
by  record,  specialty,  or  parol."  Saw- 
yer v.  Vilas,  19  Vt  43,  46.  (3)  "The 
term  contract  comprises.  In  its  full 
and  more  liberal  signification,  every 
description  of  agreements,  obliga- 
tions, or  legal  ties,  whereby  one 
party  binds  himself,  or  becomes 
bound,  expressly  or  Impliedly,  to 
pay  a  sum  of  money,  or  perform  or 
omit  to  do  a  certain  act."  Woodruff 
v.  State,  3  Ark.  285,  301. 

[d]  "Th*  verb  'eontntef  (1)  means 
to  make  an  agreement."  Leman  v. 
Chlpman,  82  Nebr.  392,  396.  117  NW 
886.  (2)  "There  Is  no  warrant  for  the 
use  of  the  word  'accrued'  as  synony- 
mous with  'contracted.'  Webster  de- 
fines the  word  'accrue'  as  '(1)  to  in- 
crease: to  augment;  (2)  to  come  to  by 
way  of  increase:  to  arise  or  spring  as 
a  growth  or  result;  to  be  added  as  In- 
crease, profit,  or  damage,  especially 
as  the  produce  of  money  lent' " 
Leman  v.  Chlpman,  82  Nebr.  392,  397, 
117  NW  885.  (3)  To  "contract  a 
debt,"  in  Its  general  sense,  is  to  In- 
cur a  liability  for  the  payment  of 
money.  Rodman  v.  Munson,  18 
Barb.  (N.  Y.)  188.  (4)  The  word 
"contract"  is  not  used  ■  with  refer- 
ence to  liabilities,  but  to  debts.  Men 
contract  debts  and  incur  liabilities. 
In  the  one  case  they  act  affirmative- 
ly; in  the  other  the  liability  is  in- 
curred or  cast  upon  them  by  act  or 
operation  of  law.  Crandall  v.  Bryan, 
6  AbbPr   (N.  Y.)    162,  169. 

[e]  SBjnrlaa  fkom  breaoli  as  part 
of  contract. —  The  term  "contracts." 
as  used  In  the  rule  of  law  that  one 
of  the  classes  of  acts  or  omissions 
of  which  the  law  takes  cognizance 
is  contracts,  includes  agreements 
and  the  Injuries  resulting  from  their 
breach.  Louisville,  etc.,  R.  Co.  v. 
Spinks,  104  Oa.  692,  SO  SK  968. 

[f]  Bequest. — ^A  bequest  falls  un- 
der the  term  "contract,"  and,  when 
the  will  Is  admitted  to  probate,  it  is 
is  to  be  regarded  as  a  contract  of 
record.  Quinn  y.  Shields,  82  Iowa 
129,  17  NW  437,  49  AmR  141. 

{g]  Seeds. — (1)  Deeds  are  "con- 
tracts." Negaunee  Iron  Co.  v.  Iron 
Cliffs  Co.,  184  Mich.  264,  96  NW 
468  [app  dism  197  U.  S.  463,  25  SCt 
474,  49  L.  ed.  836].  (2)  "A  deed  is 
the  contract  between  the  grantor 
and  the  grantee,  although  the  grantee 
does  not  sign  It."  Parsons  v.  Lane, 
97  Minn.  98,  117,  106  NW  486,  4 
LRANS   231.   7  AnnCas  1144. 

[h]  aoTMunent  ooBceeBion<— A 
concession  made  to  parties  by  the 
government,  by  which,  in  considera- 
tion of  their  stipulating  to  introduce 
colonists  into  the  state,  they  were 
given  the  right  to  a  premium  in 
lands,  to  be  selected  and  granted  to 
them  on  their  compliance  with  the 
agreement,  has  all  the  elements  of 
a  contract,  whether  the  rights  so  ac- 
quired were  alienable  or  not.  Welder 
V.  Lambert,  91  Tex.  610.  44  SW  281. 

[1]  "A  foyennnent  oflloe  Is  differ- 
ent from  a  government  contract.  The 
latter  from  Its  nature  Is  necessarily 
limited  in  Its  duration  and  specific 
in  its  objects.  The  terms  agreed 
upon  define  the  rights  and  obligations 
of  both  parties,  and  neither  may  de- 
part from  them  without  the  assent 
of  the  other."  TJ.  S.  v.  Hartwell,  6 
Wall.  (U.  S.)  385,  393.  18  L.  ed.  830 
felt  Vincenheller  v.  Reagan,  69  Ark. 
460.  474,  64  SW  2781;  Moll  v.  Sbisa, 
61  La.  Ann.  290.  292.  25  S  141.  See 
Officers    [29   Cyc  1366]. 


CJ]  Ides— ay  (I)  "A  license  is  but 
an  authority  to  do  an  act  or  a  series 
of  acts  on  the  land  of  the  licensor. 
It  needs  no  consideration  to  support 
it,  and  transfers  no  interest  in  the 
land,  and  is,  from  its  nature,  revo- 
cable at  the  will  of  the  licensor.  A 
contract,  on  the  other  hand,  requires 
a  consideration  to  support  it,  and 
confers  rights  which  may  be  enforced 
at  law."  Baltimore,  etc,  R.  Co.  v.  Al- 
glre,  63  Mdi  319,  322.  (2)  "A  license 
la  not  a  contract.  It  Is  a  mere  per- 
mission which  may  not  only  be 
changed!  or  annulled  by  statute,  but 
can  only  be  enjoyed  upon  the  terms 
prescribed  by  the  law-making  power. 
When  so  understood,  there  is  no  In- 
congruity in  the  holding  that  a  li- 
cense to  sell  intoxicating  liquors  at 
a  particular  place  cannot  be  exercised 
except  as  the  location  of  the  place 
complies  with  the  requirement  of 
law."  State  v.  Harrison,  162  Ind. 
642,  547,  70  NE  877.  (3)  "A  license 
has  none  of  the  elements  of  a  con- 
tract, and  does  not  confer  an  abso- 
lute right,  but  only,  a  personal  priv- 
ilege to  be  exercised  under  existing 
restrictions  and  such  as  may  there- 
after be  reasonably  imposed.  Stone 
V.  Fritts,  169  Ind.  361,  365,  82  NE 
792,  15  LRANS  1147.  14  AnnCas  29B. 

[k]  Becelpt^— A  simple  receipt  is 
an  admission  only,  ana  not  a  con- 
tract. Robertson  v.  Vandeventer. 
(Okl.)  162  P  107. 

[1]  Beaognlnaoe^-The  term  "con- 
tract" does  not  Include  a  recogni- 
zance between  individuals,  such  obli- 
gation not  being  a  contract  of  any 
kind.  Gay  v.  State,  7  Kan.  394,  402. 
See  also  State  v.  Weatherwax,  12 
Kan.  463. 

[m]  atatntorjr  sanalty. — "A  con- 
tract Is  a  drawing  together  of 
minds  until  they  meet  and  an  agree- 
ment is  made  to  do  or  not  to  do 
some  particular  thing.  ...  A 
statute  liability  wants  all  the  ele- 
ments of  a  contract,  consideration 
and  mutuality,  as  well  as  the  assent 
of  the  party."  McCoun  v.  New  York 
Cent.,  etc.,  R.  Co.,  60  N.  Y.  176,  180  , 
tquot  Furber  v.  McCarthy,  64  Hun 
436.  436,  7  NYS  613].  To  same  ef- 
fect Western  Union  Tel.  Co.  v.  Tay- 
lor. 84  Ga.  408.  11  SB  396,  8  LRA  189. 
Liability  as  quasi  contract  see  Infra 
I  10. 

In]  Win*— "A  contract  is  an  agree- 
ment between  the  parties,"  while  "a 
will  is  no  contract  at  all,  but  a  uni- 
lateral disposition  of  property." 
Isler  V.  Griffin,  184  Oa.  192,  194,  67 
SB  864. 

tXLttzaant  aa  oontraot  see  Judg- 
ments [23  Cyc  6781. 

3.  See  infra  It   43-45. 

4.  See  infra  |i  175-177. 
6.     See  infra  |i   144-244. 

6.  Bee  infra  ii  48-61. 

7.  See  Infra  H  179-192. 

[a]  Other  statements  of  eMMattala. 
— (1)  Comyn's  definition  of  the  es- 
sentials to  a  simple  contract  is:  "1st. 
A  person  able  to  contract.  2d.  A- 
person  able  to  be  contracted  with. 
3d.  A  thing  to  be  contracted  for.  4th. 
A  good  and  sufficient  consideration, 
or  quid  pro  quo.  5  th.  Clear  and  ex- 
plicit words  to  express  the  contract 
or  agreement.  6th.  The  assent  of 
both  the  contracting  parties."  Jus- 
tice V.  Lang.  42  N.  Y.  493,  497.  1 
AmR  576  [quot  Komp  v.  Raymond. 
176  N.  Y.  102.  108,  67  NE  113;  Bristol 
v.  Mente,  79  App.  Div.  67,  72,  80  NYS 
6^  (aff  178  N.  Y.  699  mem,  70  NK 
1096  mem)].  (2)  "The  fundamentals 
of  a  legal  contract  are  parties,  sub- 
ject-matter, consideration,  and  as- 
sent. There  can  be  no  contract  If 
any  one  of  these  elements  is  lack- 
ing, and,  to  enforce  a  contract  by- 
legal  proceedings,  it  is  necessary  to 
set  forth  the  contract  with  preci- 
sion and  certainty,  so  as  to  show  a 
complete  contract."  Clark  v.  Great 
Northern  R.  Co.,  81  Fed.  282,  28S. 
(J)  According  to  its  etymology  a 
ct-ntract  Is  a  drawing  together  of  the 
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The  civil  law  does  not  differ  materially  from  the 
eommon  law  in  the  definition  of  a  oontract." 

Contract  and  evidanoa  of  contract.  While  the 
term  "eontraet"  is  sometimes  used  as  meaning 
the  writing  by  which  the  agreement  is  evidenced, 
the  eontraet  itself  must  not  be  confused  with  the 
instrument  by  which  it  is  evidenced^" — there  may 
be  a  contract,  althouf^  there  ifi  no  writing  evidene- 
iogit." 

Entire  and  aevaraUa  CAntracta  are  defined  and 
diseusaed  in  a  later  portion  of  this  article.^' 

[i  2]  B.  Promise.  A  promise  is  the  declaration 
by  any  peracm  of  his  intention  to  do,  or  to  forbear 
from  anything  at  the  request,  or  for  the  use,  of  an- 

mtnds  of  partlea  until  they  meet  In 
agreement.  The  elements  of  a  com- 
plete contract  are  a  lawful  subject 
matter,  a  aufflcient  consideration,  and 
the  aKKrecatio  mentlum,  or  mutual 
a-isent.  of  the  parties.  Fuller  v. 
Kemp.  138  N.  T.  231.  38  NH  1034.  20 
I.RA  785.  (4)  "The  existence  of  two 
or  more  contracting  parties,  a  meet- 
ing of  their  minds  by  which  each 
gives  his  voluntary  assent  to  the 
thing  agreed  upon,  and  an  obligation, 
either  created  or  dissolved,  which 
constitutes  the  subject  matter  of  the 
undertaking."  Cockrell  v.  Mclntyre, 
161  Mo.  69,  88,  81  SW  648.  <B) 
"These  essential  elements  of  a  con- 
tract are  the  following,  to  wit:  1. 
The  assent  or  agreement  of  two  com- 
petent parties.  2.  A  legal  and  com- 
petent object  or  subject  matter,  t. 
A  mutual  legal  consideration.  4. 
And  a  mutuality  of  obligation.  In 
the  absence  of  either  one  of  these  es- 
sential requisites,  there  is  no  con- 
tract." Toledo  Baiik  v.  Toledo,  1  Oh. 
St.  612,  667.  (6)  While  a  contract 
may  be  either  express  or  implied, 
or  written  or  oral,  it  must  result 
from  a  meeting  of  the  minds  of  the 
parties  In  mutual  assent  to  the  terms, 
must  be  based  on  a  sufficient  con- 
sideration, and  must  be  mutual,  free 
from  fraud  or  undue  Influence,  not 
against  public  policy.  aT^d  sufficiently 
definite  to  be  enforced.  American 
Lead  Pencil  Co.  v.  Nashville,  etc.,  R. 
Co.,  124  Tenn.  67,  64.  134  SW  613, 
12  LRANS  323  [cit  Cyc].  (7)  "A 
contract  la  the  meeting  of  two 
minds.  .  .  .  [It]  Involves  an  offer 
and  acceptance,  and  It  must  bind 
both  parties.  .  .  .  The  essentials 
of  a  contract  are  said  to  be:  'A  per- 
son able  to  contract,  a  person  able 
to  be  contracted  with,  a  thing  to  be 
contracted  for,  a  good  and  suflHrict 
cons'deratlon,  clear  and  explicit 
words  to  express  the  contract,  and 
the  aaaent  of  both  the  contracting 
parties.'"  Durlacher  t.  Frazer.  8 
Wyo.  58.  74,  66  P  306.  80  AmSR  918. 
(8)    "To   recover  upon  a  contract  to 

gay  money  for  services  there  must 
e  parties  competent  to  contract, 
sublect-matter,  consideration  and 
performance  or  its  equivalent."  Hevl.t 
V.  Wh<M>1ock.  166  Aon.  Div.  387.  888. 
140  JrrS  361.  (9)  "The  well  known 
definition  of  a,  contract  is.  that  it  Is 
an  agreement  betw»>en  two  or  more 
persons,  upon  a  sufficient  considera- 
tion to  do.  or  pot  to  do.  some  pa-- 
ticular  thing.  An  analysis  of  it  wlU 
show,  that  it  consists  of  four  essen- 
tial part.<<.  to  wit.  the  parties,  the 
agreement  express  or  imnlied,  the 
consideration,  and  the  thing  to  be 
done  or  omitted."  Atty.-Oen.  v. 
Charlotte  Bank.  57  N.  C.  287.  293. 

(bl  bdlaa  Ooatzaot  Aot<— "The 
several  stages  and  essentials  of  con- 
tract are  perhaps  nowhere  more 
clearly  expressed  than  In  the  inter- 
pretation clause  of  the  Indian  con- 
tract act  of  1872.  which  will  be 
found  In  Pollock's  Principles  of  Con- 
tracts, 7.  as  follows:  '(a)  When  one. 
person  slgnifles  to  another  his  will- 
ingness to  do  or  to  abstain  from  do- 
ing anything,  with  a  view  to  obtain- 
ing the  assent  of  that  other  to  such 
act  or  abstinence,  he  is  said  to  make 
a  proposal,  (b)  When  the  person  to 
whom  the  proposal  is  made  slgnifles 


other.  A  pn^sal  when  accepted  becomes  a 
promise.*' 

[$  3]  0.  Agreement.  Agreement  in  the  law  oif 
contracts  is  the  expression  by  two  or  more  penons 
of  a  common  intention  to  affect  their  legal  rela- 
tions;" it  consists  in  their  being  of  the  same  mind 
and  intention  concerning  the  matter  agreed  on." 
The  term  ' ' agreement"  is  sometimes  used  as  synony- 
mous with  "contract."" 

[$  4]  J>.  Obligation.  The  dirty  imposed  by  law 
on  the  parties  to  a  contract  tp  perform  their  un- 
dertaking constitutes  the  obligation  of  the  con- 
tract.*^ The  existence  of  such  an  obligation  is 
essential  to  this  existence  of  a  contract."    The  ques- 


hts  assent  thereto,  the  proposal  is 
said  to  be  accepted.  A  proposal  when 
accepted  becomes  a  promise.  (c) 
The  person  making  the  proposal  is 
called  the  "promisor";  the  person  ac- 
cepting the  proposal  is  called  the 
"promisee."  (d)  When,  at  the  desire 
01  the  promisor,  the  promisee,  or  any 
other  person,  has  done  or  abstains 
from  doing,  or  does  or  abstains 
from  doing,  or  promises  to  do  or  to 
abstain  from  doing,  something,  such 
act  or  abstiT<enca  or  promise  is 
called  a  consideration  for  the  prom- 
ise, (e)  Every  promise,  and  every 
set  of  promises  forming  the  consid- 
eration for  each  other,  is  an  agree- 
inent.' "  Williams  v.  Rogan,  59  Tex. 
438,  440. 

a.  Quevedo  v.  Pino.  16  Porto 
Rico  669;  Montilla  v.  Van  Syckel,  8 
Porto  RIro  153.  Spc  Ca'-'os  v.  Ramll. 
20  Philippine  183  (holding  that, 
"when  two  jMrsons  advanced  in 
years,  being  entirely  alone  and  re- 
quiring the  care  of  younger  people, 
enter  into  a  contract  whereby  it  is 
agreed  that,  in  consideration  of  such 
care  during  the  lifetime  of  the  for- 
mer, they  transferred  their  real  es- 
tate to  tne  persons  thus  caring  for 
them,  such  a  contract  does  rot  con- 
stitute a  donaclAn  remuneratoria  but 
a  donaclAn  con  causa  oneroaa.  and  in 
governed  by  the  law  of  contract  and 
not  thst  of  dcBt'o-'."). 

[a]  Commentetors'  daHalttoiia. — (1) 
The  union  of  severfl  In  an  a'^oord- 
ant  exorepsinn  of  w'U  with  the  ob- 
ie'-t  of  r»-eatln<  an  oMlg^t'on  bP- 
tween  them.  2  Savigny  Obi.  p  8. 
(2)  An  aKreement  hy  whlf-h  two  par- 
ties mutually  p-nml."-e  B.^d  engarre,  or 
one  of  them  on'v  nromlseo  and  en- 
pages  to  t^e  other,  to  give  some 
particu1<ir  thing  or  to  do.  or  abstain 
from  do'ng,  some  particular  act. 
Pothter  O**!.  <  1. 

[hi  dtatatoxy  .deflnlMons  — (1  >  "A 
contract  is  an  agr-eeme-t.  by  which 
one  perxon  obllgntes  himself  to  an- 
other, to  give,  to  do  or  pc-mlt,  or 
not  to  do  something,  exnre-sed  or 
Implied  by  Kwh  agreement."  La. 
C*v.  Code  art  1761.  See  Goodaon  v. 
Vivian  Oil  Co.,  IIS  La.  955.  57  S 
281.  (2)  "A  contract  ex'sts  from 
the  moment  one  or  more  persons 
consents  to  bind  himself  o'  them- 
selves, with  regard  to  another  or 
others,  to  give  something  or  to 
render  some  service."  Porto  Rl';o  Civ. 
Code  I  1221.  (31  "There  is  no  con- 
trpct  unles<)  the  fot'c^Ing  renulsltes 
pxixt:  1.  Thfl  consent  of  th«»  con- 
tractlne  T)artle«i.  2.  A  deft-it«!  ob- 
ject which  may  be  thn  subject  nf 
the  contract.  3.  The  cause  for  the 
obllfratlon  which  may  be  estab- 
lished." Porto  Rico  Civ.  Code  i  1228. 
See  Quevedo  v.  Pino,  16  Porto  Rico 
669. 

S.  Starkey  v.  Minneapolis.  19 
Minn.  203;  McNulty  v.  Prentice.  26 
Barb.   (N.  T.)  204. 

lb.  Southern  R.  Co.  v.  HuntsvUle 
Lumber  Co..  191  Ala.  333.  67  S  695; 
Erwin  V.  Kentucky  Bank,  6  La.  Ann.  1. 

"A  contract  Is  the  thing  upon 
which  two  or  more  people  agree. 
Contracts  are  frequently  reduced  to 
writing,  and  when  this  Is  done,  the 
writings  are  generally  referred  to  as 
eontracts.  The  writings  are.  how- 
ever, not  contracts,  but  written  evi- 


dences of  the  cnn  tracts."  Southern 
R.  Co.  V.  Huntsvllle  Lumber  Co.,  191 
Ala.  333.  337,  67   S  695. 

11.  Pleraon  v.  Towrsend.  2  Hill 
(N.  T.)  560.      See  also  infra  l|  128-187. 

la.     See    Infra   11   666-669. 

13.  Pollock  Contr.  pp  1.  6. 

14.  Anson  Contr.  p  3. 

15.  U.  S.— U.  S.  V.  Richards,  149 
Fed.  443.  450. 

Ky. — Tucker  v.  Sheeran,  166  Ky. 
C70,  672.  160  SW  176;  Dixie  F.  Ins. 
Co.  V.  Wallace,  163  Ky.  677,  679,  166 
SW  140, -142,  AnnCasl916C  409  [cit 
Cycl. 

Mich.— -Hudson  v.  Columbian  Trans- 
fer Co..  137  Mich.  255.  257,  100  NW 
402,   109  AmSR  679  (cit  Cyc]. 

Nebr. — McGavock  v.  Morton,  67 
Nebr.   386.  77  NW  785. 

N.  T. — Bruce  v.  Pearson,  t  Johns. 
634. 

Oh. — Columbus,  etc.,  R.  Co.  v. 
Gaffney,  65  Oh.  St.  104,  117,  61  NB 
152. 

See    Leake    Contr.    p    2;    Pollock  . 
Contr.  p  1. 

[a]  Other  daflaittoa. — "A  coming 
together  of  parties  In  opinion  or  de- 
termination; the  union  of  two  or 
more  minds  in  a  thing  done  or  to 
be  done;  a  mutual  assent  to  do  a 
thing."  Carter  v.  Prairie  Oil,  etc. 
Co.,  (Okl.)  160  F  319,  322  [quot  Bou- 
vler  L.  D.l. 

Weoessity  of  arteemeat  see  intra 
i  46. 

16.  Douglass  V.  W.  L.  Williaroa 
Art  Co.,  143  Qa.  846,  86  SB  998; 
Michael  v.  Kennedy,  166  Mo.  A.  462, 
466,  148  SW  983  (where  the  count 
said:  "We  are  unable  to  distin- 
guish the  dltterence  between'  a  con- 
tract and  an  agreement").  But  see 
Tucker  v.  Sheeran,  166  Ky.  670.  160 
SW  176  (holding  that  an  agreement 
does  not  necessarily  atFect  the  legal 
relations  of  the  partes  so  as  to 
amount  to  a  contract.  It  being  neces- 
sary for  that  purpose  that  it  produce 
a  legal,  binding  result  on  their  mu- 
tual relations). 

17.  Dls.  op.  Washington.  J.,  In 
reason  v.  Halle,  12  Wheat.  (U.  S.) 
870.  379.  6  T,.  ed.  660;  Ogden  v.  Soun- 
ders, 12  Wheat.  (U.  S.)  213,  267,  6 
L.  ed.  606;  J'oblle  L.  Ins.  Co.  v. 
Randall,  74  Ala.  170.  177;  State  v. 
Carew,  47  S.  C.  L.  498.  91  AmD  246 
[quot  Sturgcs  V.  Crowninshleld.  4 
Wheat.  (U.  S.)  122.  4  L.  ed  5291. 
See  Charles  River  H-ldge  v.  Wa-Tin 
Bridge,  11  Pet.  (U.  S.)  420.  672.  9  L. 
ed.  773.  938  (where  It  Is  said  that  a 
contract  "is  an  agreement  between 
two  or  more  persons  to  do  or  rot  to 
do  a  particular  thing.  The  obliga- 
tion of  the  contract  Is  founded  In 
the  terms  of  the  agreement,  sanc- 
tioned by  moral  and  legal  princi- 
ples"). 

[a]  A  welL^ecopUsed  distlnetioa 
is  drawn  between  a  contract  Itself 
and  Its  obligation.  The  contract  is 
the  agreement  of  the  parties;  the 
obligation  is  the  remedy  which  the 
law  affords  for  its  enforcement. 
Moore  v.  Holland,  16  S.  C.  16. 

ObUgaUoa  generally'  dellaed  see 
Obligation   [29   Cyc  1308]. 

18.  United  Transp..  etc.,  Co.  v. 
New  York,  etc.,  Transp.  Line,  180 
Fed.  802  (off  186  Fed.  386,  107  CCA 
4481.    See  Oaiaa  V.  8kMda,.*2  Iowa 
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tions  of  what  aots  impair  the  obli^tion  of  con- 
tracts,'°  and  of  what  are  contracts  within  the  scope 
of  the  constitutional  protection,"*  are  elsewhere 
treated. 

[$  5]  E.  0(n(ipact  "Compact"  and  "contract" 
are  used  as  convertible  terms." 

[(6]  F.  Express  Oontracta.  An  express  eon- 
tract  is  one  where  the  intention  of  the  parties  and 
the  terms  of  the  agreement  are  declared  or  ex- 
pressed by  the  parties,  in  writing  or  orally,  at  the 
time  it  is  entered  iiito.**  It  is  an  express  contract, 
although  some  of  its  terms  are  dependent  on  <the 
happening  of  a  future  event,^  or  although  consum- 
mated by  an  i^ent." 

Express  contracts  dassifled.  Express  contracts 
are   properly   divided   into   two   classes,   contracts 


129,  139,  17  NW  487,  49  AmR  141 
[quot  Bouvler  L.  D.]  (where  it  Is 
said  that  a  "contract,"  In  Its  more 
extensive  sense,  Includes  every  de- 
scription of  a^eement  or  publica- 
tion whereby  one  i>arty  becomea 
bound  to  another  to  pay  a  sum  of 
money,  or  to  do  or  omit  to  do  a 
certain  act;  or  a  contract  is  an  act 
which  contains  a  perfect  oltllcatlon). 

'The  certain  test  of  this  [that  the 
contract  In  suit  did  not  exist]  Is  that 
no  action  could  have  been .  brought 
upon  It."  United  Transp.,  etc.,  Co.  v. 
New  York,  etc.,  Transp.  Line.  180  Fed. 
902   raff  1«B  Fed.    886,   107  CCA  4421. 

[a]  A  coatraot  oonslsta  not  only 
of  Um  atlpiiIatioBs  which  the  parties 
have  expressed  In  words,  but  also  of 
the  obligations  that  are  reasonably 
implied  as  concomitants  of  those 
stipulations.  Bloomfleld  v.  New 
Tork,  etc.,  Tel.  Co.,  68  N.  J.  I^  207, 
62  A  240. 

19.  See  Constitutional  Law  H 
694-602. 

ao.  See  Constitutional  Law  ii 
•08-777. 

U.  Chesapeake,  etc.,  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J. 
(Md.)    1,   130. 

"It  Is  a  mutual  consent  of  the 
minds  of  the  parties  concerned,  re- 
specting some  property  or  right,  that 
is  the  ot>ject  of  the  stipulation,  or 
something  that  is  to  be  done  or  for- 
borne; 'a  transaction  between  two  or 
more  persons,  in  which  each  party 
comes  under  an  obligation  to  the 
othei",  and  each  reciprocally  acquires 
a  right  to  whatever  is  promised  or 
stipulated  by  the  other,'  and  any 
words  manifesting  that  congregatlo 
mentlum,  are  wifllcient  to  constitute 
a  contract."  Chesapeake,  etc.,  Canal 
Co.  V,  Baltimore,  etc,   R.  Co.,  supra. 

SS>  Colo. — Casserlelgh  v.  Green, 
28  Colo.  392,  66  F  32  [afl  12  ColO.  A. 
616,  66  P  189], 

Del. — Jones  v.  Tucker,  26  Del.  422, 
423,  84  A  1^12. 

111. — Peo.  v.  Dummer,  274  III.  637, 
640,  113  NE  934;  Turner  v.  Owen, 
122  III.  A.   601,   604. 

Ind. — Yawger  v.  Joseph,  184  Ind. 
228,   108    NB   774,   776    [cit  Cycl. 

Oh. — Turney  v.  Wooley,  23  Oh.  Clr. 
Ct.  N.  S.  Ill,  114. 

Pa. — Hertzog  v.  Hertzog,  29  Pa. 
466,  467. 

Tenn. — Thompson  v.  Woodruff,  7 
Coldw.  401,  409. 

Tex. — Ragley  v.  Godley,  (Civ.  A.) 
90  SW  66. 

[a]  Otliar  daflaittoaa.— (1)  "A  con- 
tract is  express  when  the  agreement 
is  formal,  and  stated  either  verbally 
or  in  wrltlpg."  GiUan  v.  O'Leary, 
124  App.  Dlv.  498,  601,  108  NYS 
1024.  (2)  "An  agreement  whose 
terms  are  openly  uttered  or  ex- 
'pressed  by  the  contracting  parties." 
Linn  V.  Ross,  10  Oh.  412,  414,  36 
AmD  96.  To  same  effect  Wlckham 
V.  Well,  17  NTS  518;  Thompson  v. 
Woodruff,  7  Coldw.  (Tenn.)  401. 
(8)  "Such  as  are  voluntarily  made 
by  the  parties  thereto."  Grevell  v. 
Whlteman,  31  Misc.  279,  280,  66  NYS 
974.     (4)  "One  where  a  bargain  has 


been  made  by  the  two  parties  cover- 
ing the  subject  in  question."  COf- 
froth  V.  Somerset  County,  19  Pa.  Co. 
364,  358.  (6)  "A  contract  is  express 
when  It  consists  of  words  written  or 
spoken,  expressing  an  actual  agree- 
ment of  the  parties."  Glllan  v. 
O'Leary.  124  App.  Dlv.  498,  602,  108 
NYS  1024;  Prichard  v.  Foster,  (Tex. 
Civ.  A.)  170  SW  1077,  1078.  (6)  "An 
express  agreement  Is  where  the  par- 
ties thereto  expressly  agree."  Cuneo 
V.  De  Cuneo,  24  Tex.  Civ.  A.  436,  438, 
59   SW  284. 

88.  Voorhels  v.  Bovell.  20  111.  A. 
638. 

84.  Bute  V.  Shipman.  46  N.  C.  10. 

85.  Whitehill  v.  Wilson,  3  Penr. 
&  W.  (Pa.)  405,  24  AmD  326;  Rann 
v.  Hughes,  7  T.  R.  360,  101  Reprint 
1014. 

Oonttaets  nadMr  s«al  see  Bonds  9 
C.  J.   1:  Deeds   [13  Cyo  619J. 

Parol  oontiaets  see  infra  |  12. 

SO.  Miller  v.  Schloss,  218  N.  T. 
400,  113  KE  337;  Morse  v.  Kenney, 
87  Vt   446,  89  A  866. 

87.  See  Infra  H  8.  9. 

88.  See  Infra  I  10. 

89.  Nevada  0>.  T.  Famsworth,  89 
Fed.  164;  Columbus,  etc,  R.  Co.  v. 
Gaffney,  66  Oh.  St.  104.  61  NB  162; 
Hertxog  v.  Hertiog,  29  Pa.  465. 

30.  See  infra  I  10. 

31.  Hertzog  v.  Hertzog,  29  Pa. 
466,  467  (where  the  court,  after 
quoting  as  follows,  "Implied  [con- 
tracts] are  such  as  reason  and  jus- 
tice dictate;  and  which,  therefore, 
the  law  presumes  tliat  every  man 
undertakes  to  perform.  As,  If  I  em- 
ploy a  person  to  do  any  business  for 
me,  or  perform  any  work,  the  law 
implies  that  I  undertoojc  and  con- 
tracted to  pay  him  as  much  as  his 
labour  deserves.  If  I  take  up  wares 
of  a  traflesman  without  any  agree- 
ment of  price,  the  law  concludes  that 
I  contracted  to  pay  their  real  value," 
said:  "This  Is  the  language  of 
Blackstone,  2  Comm.  443,  and  it  is 
open  to  some  criticism.  There  is 
some  looseness  of  thought  lt>  sup- 
posing that  reason  and  justice  ever 
dictate  any  contracts  between  par- 
ties, or  impose  such  upon  them.  All 
true  contracts  grow  out  of  the  Inten- 
tions of  the  parties  to  transactions, 
and  are  dictated  only  by  their  mu- 
tual and  accordant  wills.  When  this 
Intention  is  expressed,  we  call  the 
contract  an  express  one.  When  It  is 
not  expressed.  It  may  be  Inferred,  im- 
plied, or  presumed,  from  circum- 
stances as  really  existing,  and  then 
the  contract,  thus  ascertained,  Is 
called  an  Implied  one.  The  instances 
given  by  Blackstone  are  an  illustra- 
tion of  this.     .     .     .     It  is  quite  ap- 

?arent,  therefore,  that  radically  dlf- 
erent  relations  are  dassifled  under 
the  same  term,  and  this  nuist  often 
give  rise  to  Indistinctness  of  thought. 
And  this  was  not  at  all  necessary; 
for  we  have  another  well-authorized 
technical  term  exactly  adapted  to  the 
office  of  making  the  true  distinction. 
The  latter  class  are  merely  construc- 
tive contracts,  while  the  former  are 
truly  implied  ones.     In  one  case  the 


under  seal  or  specialties,  and  contracts  in  parol.^^ 
[i  7]  Q.  Implied  Contracts — 1.  Olasses  and  Dis- 
tinctions. Implied  contracts  are  frequently  spoken 
of  as  being  divisible  into  two  classes:^  (1)  Con- 
tracts implied  in  fact;^  and  (2)  contracts  implied 
in  law.^  This  division  has  been  subjected  to  some 
criticism,*"  and  perhaps  justly  so,  because  of  the 
absence  from  so  called  contracts  implied  in  law  of 
the  elements  of  true  contracts.™  A  more  accurate 
designation  of  the  so  called  contracts  implied  in 
law,  and  one  which  is  frequently  employed,  is 
quasi  or  constructive  contracts.**-  The  term  "im- 
plied contracts,"  however,  as  it  is  ordinarily  em- 
ployed, is  broad  Vinough  to  include  both  contracts 
implied  in  fact  and  quasi  or  constructive  contracts.^* 
Distinctions.     A  contract  implied  in  ,  f  aet  is    a 

contract  Is  mere  Action,  a  form  im- 
posed in  order  to  adapt  the  case  to 
a  given  remedy;  in  the  other  it  is  a 
fact  legitimately  inferred.  In  one, 
the  intention  is  disregarded;  In  the 
other.  It  Is  ascertained  and  enforced. 
In  one,  the  duty  defines  the  contract; 
In  the  other,  the  contract  defines  the 
duty").  See  also  Wlllard  v.  Doran. 
etc.,  Co.,  48  Hun  402,  403,  1  NTS 
346,  688  (where  the  court  said: 
"  There  has  been  some  Inaccuracy  in 
the  use  of  this  phrase  [implied  con- 
tract]. If  it  is  applied  only  to  cases 
In  which  parties  enter  into  a  real 
contract,  but  without  express  words, 
then  it  is  accurately  used.  If  A 
borrows  money  of  B,  he  really  agrees 
to  repay  It,  although  he  does  not  ex- 
pressly say  so.  But  ...  [in  case 
of  money  lost  on  a  wager],  there  is 


no  contract  to  .repay  the  money, 
either  express  or  implied:  and  to 
call  the  liability  an  'implied  con- 
tract '  gives  an  Incorrect  Idea  of  the 
nature  of  the  liability.  Such  use  of 
this  phrase  probably  arose  under  the 
old  forms  of  pleading  when  the  ac- 
tion of  assumpsit  was  found  so  use- 
ful. It  was  necessary  In  that  action 
to  allege  a  promise,  while  the  action 
often  lay  in  cases  where  no  promise 
had  been  made.  The  civil  law  writers 
found  the  dlfllculty  -of  attempting  to 
classify  actions  into  those  ex  con- 
tractu and  those  ex  delicto.  There- 
fore they  made  two  other  cIbbscb, 
viz.,  quasi  ex  contractu  and  quasi  ex 
delicto.  Thus  they  said  that  the  ac- 
tion to  recover  back  money  paid  by 
mistake  was  quasi  ex  contractu,  for 
the  party  was  so  far  from  being 
bound  by  a  contract,  that  he  was 
bound  rather  ex  distractu  than 
ex  contractu,  because  money  paid 
was  rather  to  dissolve  than  to  form 
a  contract.  (Inst.,  Ill,  27,  6.)  Sim- 
ilarly in  this  case  the  defendant 
made  no  contract  to  pay  the  plaintiff 
the  money  demanded.  The  actual 
contract  between  the  parties,  even 
If  valid,  would  not  be  that  whiob  the 
plaintiff  seeks  to  enforce.  He  claims 
that  the  defendant  has  money  of  his 
which,  in  justice  and  good  conscience, 
the  defendant  should  return.  This 
right  of  action  Is  not  unlike  the  ac- 
tion to  recover  money  paid  by  mis- 
take. In  each  the  money  is  paid  vol- 
untarily, in  each  it  Is  unjust  for  the 
defendant  to  retain  that  which  he  has 
received,  in  neither  has  he  agreed  to 
return  it.  We  might  then  class  this 
as  an  action  quasi  ex  contractu,  for 
there  is  no  agreement  to  return  the 
money,  which  would  give  an  action 
ex  contractu.  And  on  the  other 
hand,  possession  of  the  money  was 
not  obtained  by  force  or  fraud,  and 
thus  the  action  is  not  strictly  ex 
delicto"). 

38.  Harty  Bros.,  etc,  Co.  V.  Pola- 
kow,  237  III.  6B9.  86  NE  1086  [rev 
141  III.  A.  6701;  Umlauf  v.  Umlauf. 
103  111.  651;  Musgrove  v.  Jackson,  69 
Miss.  390.  See  Chudnovski  v.  Bckels. 
282  III.  312.  317,  83  NB  846  (where 
the  court  said:  "The  term  Implied 
contract'  is  a  familiar  one  in  the 
law.     By   reason    of   the    relation    of 
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tme  contract,  the  agreemeiit  of  the  parties  being 
inferred  from  the  eireumstances,  while  a  contract 
implied  in  law  is  but  a  dnty  imposed  by  law  and 
treated  as  a  contract  for  the  purposes  of  a  remedy 
only.^  In  the  -case  of  contracts  implied  in  fact, 
there  must  be  an  assent  of  the  parties,  as  in  ex- 
press contracts,"  while  in  the  case  of  contracts  im- 
plied) in  law  or  more  properly  quasi  or  construc- 
tive contracts  the  obligation  arises,  not  from  con- 
sent, but  from  the  law  or  natural  equity."  In 
the  case  of  contracts  implied  in  fact,  the  contract 


defines  the  duty,  while  in  the  case  of  constructive 
contracts,  the  duty  defines  the  contract." 

[$  8]  2.  Oontncts  IppUed  in  Fact— «.  In  Oen- 
eraL  A  contract  implied  in  fact,  or  an  implied 
contract  in  the  proper  sense,  arises  where  the  in- 
tention of  the  parties  is  not  expressed,  but  an  agree- 
ment in  fact,  creating  an  obligation,  is  implied  or 
presumed  from  their  acts,'^  or,  as  it  has  been  other- 
wise stated,  where  there  are  circumstances  which, 
according  to  the  ordinary  course  of  dealing  and  the 
common  understanding  of  men,  show  a  mutual  in- 


the  parties  or  the  existence  of.  an 
obllKatioci  or  duty  a  contract  may  be 
impried  by  law  wntch  the  party'  never 
actually  Intended  to  enter  Into  and 
the  obllKatlon  of  which  he  did  actual- 
ly Intend  never  to  assume.  Whether 
or  not  It  accords  with  sclentiflc  ter- 
mlnolosy  to  call  an  obligation  Im- 

ftosed  by  the  existence  of  a  duty  an 
mplled  contract,  yet  in  the  ordinary 
use  of  lanKuaire  by  courts  and 
writers  It  has  been  almost  univer- 
sally so  called.  '  Implied  contracts,' 
says  Blackstone,  '  are  such  as  reason 
and  Justice  dictate,  and  which,  there- 
fore, the  law  presumes  that  every 
man  has  contracted  to  perferm,  and 
upon  this  -presuroptton  makes  him 
answerable  to  such  persons  as  suffer 
by  his  non-performance.'  (S  Com. 
158.)  In  the  sixth  subdivision  of  his 
classtflcatlon  of  Implied  contracts 
which  arise  from  natural  reason  and 
the  Just  construction  of  the  law, 
he  says:  The  la^t  class  of  contracts, 
implied  by  reason  and  construction 
of  law.  arises  upon  this  supposition: 
that  every  one  who  undertakes  any 
office,  employment,  trust  or  duty, 
contracts  with  those  who  employ  or 
entrust  hlro,  to  perform  It  with  in- 
tegrity. diliKence  and  skill;  and  If  by 
his  want  of  either  of  those  qualities 
any  Injury  accrues  to  Individuals, 
they  have  their  remedy  In  damages 
by  a  special  action  on  the  case.' 
(Ibid.  183.)  And  aroongTi  the  Instances 
of  Implied  contracts  are  mentioned 
those  of  the  common  Inn-keeper  to 
secure  his  guest's  roods  in  his  inn, 
of  the  common  earner  to  be  answer- 
able for  the  Koods  he  carries,  and 
of  the  common  farrier  that  he  shoes 
a  horse  well  without  laming  him"). 

far  AmMnmia  daOaltloMi  of  term 
•4mvli#a  coBtaMMt.'*— (1)  "An  Implied 
agreement  la  where  the  terms  of  the 
contract  are  not  expressed  between 
the  contracting  parties,  but  the  obli- 
gations of  natural  Justice  by  reason 
of  some  legal  liability  impose  the 
payment  of  money  or  the  perform- 
ance of  some  duty,  and  raise  a 
promise  to  that  effect."  Linn  v. 
Ross.  10  Oh.  412.  414,  36  AmD  9E.  (2) 
An  implied  contract  "  is  created  by 
law  to  establish  Justice  between 
parties.  It  does  not  require  mutual 
consent,  but  may  bind  a  party 
against  his  will."  Adams  v.  Hilllard, 
14  NTS  120,  122.  <l)  Implied  con- 
tracts "are  such  as  reason  and  Jus- 
tice dictate,  and  which  therefore  the 
law  presumes  that  every  man  under- 
takes to  perform,"  2  Blackstone 
Comm.  p  443;  Day  v.  Connecticut 
Oen.  Li.  Ins.  Co.,  46  Conn.  480,  490,  29 
AmR  693-  Hamilton  v.  Winterrowd, 
43  Ind.  393,  396;  Ottumwa  Mill,  etc., 
Co.  ▼.  Manchester,  139  Iowa  334,  337, 
115  NW  911;  Nolan  v.  Swift,  111 
Mich.  56.  60,  69  NW  96:  Deane  v. 
Hodge,  35  Minn.  146,  160,  27  NW  917, 
59  AmR  321;  McSorley  v.  Faulkner, 
18  NTS  460,  462;  Wlckham  v.  Weil, 
17  NTS  618,  619:  Peo.  v.  Bennett,  6 
AbbPr  <N.  T.)  343,  348;  Thompson  v. 
Woodruff,  7  ColdW.  (Tenn.)  401,  410; 
Wyoming  Nat  Bank  v.  Brown.  7  Wyo. 
494,  601.  53  P  291,  76  AmSR  936.  To 
same  effect  Hawkes  v.  Taylor,  175 
111.  344,  61  NE  611.  (4)  '^Implied 
contracts  are  such  as  reason  and 
Justice  dictate,  and  which  the  law 
presumes  from  the  relations  and  cir- 
cumstances of  the  parties."  Miller's 
App.,  100  Pa.  588,  570,  45  AmR  394, 


M 


tutonr  uasa  of  tsnn  «im- 
LfnMW.'^—  "  However      un- 
tl3  C.  J.— 16] 


scientific  such  a  classification  is. 
simple  implied  contracts  are  usually 
subdivided  Into  contracts  implied  in 
fact  and  contracts  implied  in  law. 
,  .  .  This  classification  of  implied 
contracts  nukes  It  dlfilcult  to  inter- 
pret a  statute  where  the  term  is  used. 
In  each  case  it  becomes  a  question 
whether  the  general  meaning,  or  the 
more  limited.  If  more  accurate,  mean- 
ing, was.  by  the  legislature,  intended. 
.  .  .  In  the  absence  of  any  light 
thrown  thereon  by  the  lan^age  or 
object  of  the  statute,  or  of  other 
statutes  in  pari  materia.  It  must  be 
held  .  .  .  that  the  lexislature  In- 
tended that  meaning  which  is  com- 
monly assigned  to  the  words,  even  If 
such  definition  be  less  accurate  or 
scientific."  Nevada  Co.  v.  Ftens- 
worth,.  89  Fed.  164,  166.  See  nR;he 
V.  Oppenhelm,  93  App.  Div.  221,  87 
Nl'S  704  (holding  that  an  action 
"upon  contract"  may  be  main- 
tained on  "quasi  contract").  Com- 
£are  Oppenhelmer  v.  Regan,  32 
lont  110,  79  P  695  .(holding  that 
"actions  arising  on  contract"  as  em- 
ployed in  a  statute  fixing  the  Juris- 
diction of  Justices  of  the  peace  did 
not  include  agreements  resting  upon 
a  Action  of  the  law). 

33.  U.  S. — Nevada  Co.,  v.  P^rn*- 
worth,  89  Fed.  184;  HarWy  v.  U.  S.. 
39  Ct.  CI.  106  [afl  198  U.  S.  229,  26 
set  684,  49  L.  ed.   1029]. 

Conn. — Weinhouse  v.  Cronin,  68 
Conn.  250.  36  A  46. 

111.— Hlckey  V.  Chicago  City  R 
Co.,  148  111.  A.  197;  Chicago  v.  Pitts- 
burg, etc.,  R.  Co.,  146  111.  A.  403 
[aff  242  III.  SO.  89  NE  648]. 

Mo. — Welnsberg  v.  St.  Louis  Cord- 
age Co.,  186  Mo.  A.  663.  116  SW  461. 

N.  T. — McCoun  V.  New  Tork  Cent., 
etc..  R.  Co..  50  N.  T.  178;  McSorley 
V.  Faulkner,  18  NTS  460. 

Oh. — Columbus,  etc.,  R  Co.  v. 
Oaffney,  66  Oh.  St.  104.  *1  NE  152. 

Tex. — Leonard  v.  State.  56  Tex,  Cr. 
807.   816,   120  SW  183   fquot  CycT. 

Wis. — Wojahn  v.  Oahkosh  Nat. 
Union  Bank.  144  Wis.  646.  129  NW 
1068. 

"The  evidence  of  an  'actual  con- 
tract is  generally  to  be  found  either 
in  some  writing  nnade  by  the  parties, 
or  in  verbal  communications  which 
passed  between  them,  or  In  their 
acts  and  conduct  considered  in  the 
light  of  the .  circumstances  of  each 
particular  case.  A  contract  implied 
by  law,  on  the  contrary,  rests  upon 
no  evidence.  It  has  no  actual  exist- 
ence; it  Is  simply  a  mythical  crea- 
tion of  the  law.  The  law  says  that 
It  shall  be  taken  that  there  was  a 
promise,  when,  in  point  of  fact,  there 
was  none.  Of  course  this  is  not  good 
logic,  for  the  obvious  and  aufflclent 
reason  that  It  Is  not  true.  It  is  a 
legal  fiction,  resting  wholly  for  Its 
support  on  a  plain  legal  oollgation, 
and  a  plain  legal  right.  If  it  were 
true,  it  would  not  be  a  fiction.  There 
is  a  class  of  legal  rights,  with  their 
correlative  legal  djuties,  analogous  to 
the  obllgatlones  quasi  ex  contractu 
of  the  civil  law,  which  seem  to  lie 
in  the  region  between  contracts  on 
the  one  hand,  and  torts  on  the  other, 
and  to  call  for  the  application  of  a 
remedy  not  strictly  furnished  either 
by  actions  ex  contractu  or  actions  ex 
delicto."  Sceva  v.  True,  53  N.  H. 
627,   6S2. 

34.  See  infra  I  46. 
SB.    See  Infra  (10. 

3a.    Graham  T.  Cumminga,  208  Pa. 


616,    67   A   943;   Hertsog  v.   Hertzog, 
29   Pa.    466. 

37.  Hawaii. —  Wall  v.  Focke,  21 
Hawaii  399,  403,  AnnCasl916C  677 
(quot  C3ycJ. 

111.— Peo.  v.  Dummer,  274  111.  637. 
113  NE  931. 

Ind. — Tawger  v.  Joseph,  184  Ind. 
228,  108  NE  774. 

Iowa. — Ottumwa  Mill,  etc.,  C^o.  t.  ' 
Manchester,    189   Iowa   334,   115   NW 
911. 

La. — Baker  v.  Stoutmeyer,  2  HcG. 
61. 

N.  a— Blxby  v.  Moore,  51  N.  H. 
402. 

N.  J. — Gannon  v.  Brady  Brass  Co„ 
82  N.  J.  L.  411,  81  A  727,  AnnCaa 
1913C  1308. 

N.  T.— Peo.  V.  Speir.  77  N.  T.  144. 

Oh. — Columbus,  etc..  R.  Co.  v. 
Cteffney,  65  Oh.  St.  104,  61  NE  162. 

Pa. — Hertsog  v.  Hertsog,  29  Pa. 
465. 

Philippine. — Peres  v.  Pomar,  2  Phil- 
ippine 682.- 

S.  C. — Dowling  V.  Charleston,  etc., 
R.  Co.,   81  SE  813. 

Tenn. — Thompson  v.  Woodruff,  7 
Coldw.    407,   410. 

Tex. — Cuneo  v.  De  Cuneo,  24  Tex. 
Civ.    A.    436.    59    SW    284.  , 

"A  contract  may  be  Implied  where 
an  agreement  In  fact  Is  presumed 
from  the  acts  of  the  parties,  and  this 
is  the  proper  meaning  of  an  Implied 
contract."  Peo.  v.  Dummer,  274  111. 
687.    640,    113    NE    934. 

"An  implied  agreement  is  one 
where  the  conduct  of  the  parties 
with  reference  to  the  subject  matter 
is  such  as  to  induce  the  belief  that 
they  Intended  to  do  that  which  their 
acts  Indicate  they  have  done."  Cuneo 
V.  De  Cuneo.  24  Tex.  Civ.  A.  436, 
438.   69  SW  284. 

[a]  CMtlolsia  of  the  tMm<— (1) 
"Contracts  which  are  proved  by  the 
declarations  and  conduct  of  thp  par- 
ties and  other  circumstances,  all  of 
which  are  explainable  only  upon  the 
theory  of  a  mutual  agreement,  are 
often  called,  although  not  with  en- 
tire accuracy,  implied  contracts,  and 
this  definition  will  explain  the  am- 
biguity of  some  authorities  and  the 
apparent  contrariety  of  othpm.  All 
of  the  authorities,  however,  seem 
to  agree  that  in  suits  for  compensa- 
tion for  services,  where  (t  family 
relation  is  conceded  or  shown  to 
exist,  an  actual  contract  raunt  be 
clearly  proved.  Such  contract  may 
be  in  writing  or  It  may  rest  entirely 
in  parol,  but  it  must  nevertheleiss  be 
a  contract,  and  in  our  opinion  it  is  a 
misnomer  to  denominate  it  an  Im- 
plied contract!  It  does  not  arise 
ITrom  nor  is  it  aided  by  implication, 
but  must  be  strictly  proved."  Hlnkla 
V.  Sage,  67  Oh.  St.  256,  263,  «E  NE 
999.  (2)  "It  is  sometimes  said  that 
'the  law  implies  an  agreement'  as  to 
the  matters  omitted  to  be  explicitly 
stated  in  the  verbal  bargain.  Strictly 
speaking,  this  Is  Inaccurate.  The 
agreement,  though  not  fully  ex- 
pressed in  words,  is,  nevertheless,  a 
genuine  agreement  of  the  parties;  It 
is  'implied'  onlv  In  this,  that  it  Is 
to  be  Inferred  from  the  acts  or  con- 
duct of  the  parties,  instead  of  from 
their  spoken  words;  the  engagement 
is  signified  by  conduct  Instead  of 
words.*  But  acts  intended  to  lead 
to  a  certain  inference  may  'express  a 
promise  as  well  as  words  would  have 
done.'"  Blxby  v.  Moore,  61  N.  H. 
402,   408. 
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teot  to  contract.**  It  follows  that  the  only  distme- 
tion  between  this  species  of  contract  and  express 
oontraeta  rests  in  the  mode  of  proof;**  the  nature 
of  the  understanding  is  the  same,  and  both  express 
contracts  and  contracts  implied  in  fact  are  founded 
on  the  mutual  agreement  of  the  parties.*"  The  one 
class  is  proved  by  direct,  the  other  by  indirect,  evi- 
dence;" in  other  words,  the  one  must  be  proved 
by  an  actual  agreement,  while  in  the  case  of  the 
other  it  will  be  implied  that  the  party  did  make 


such  an  agreement  as,  under  the  eiroumstances 
disclosed,  he  ought  in  fairness  to  have  made.*'  The 
implication,  of  course,  must  be  a  reasonable  deduc- 
tion from  all  the  circumstances  and  relations  of  the 
parties,**  although  it  need  not  be  evidenced  by  any 
precise  words,**  and  may  result  from  random  state- 
ments and  uncertain  language.**  A  contract  will 
not  be  implied  where  it  would  result  in  the  perpe- 
tration of  a  wrong,**  or  it  would  be  inequitable  to 


88.  V.  8. — ^Wisconsin  Steel  Co.  T. 
Maryland  Ste«l  Co..  20S  Fed.  403.  121 
CCA  607;  Knapp  v.  U.  S.,  48  Ct.  CI. 
601. 

Iowa. — Fouke  v.  Jackson  County, 
84   Iowa  «16.  61   NW  71. 

N.  H.— Sceva  v.  True,  6*  N.  H. 
«»7. 

N.  J. — ^Passino  v.  Brady  Brass  Co., 
M   N.   J.   L.   41»,    421,   84   A    616    [clt 
.  Cyc]. 

N.  T. — Keokuk  Commercial  Bank 
T.  Pfetffer.  22  Hun  327  [aft  108  N.  Y. 
242,    16    NB    311]. 

Pa. — ^H^rtsoK  T.  HertsoK,  29  Fa. 
466. 

Tex. — Pierce  v.  Alken,  (Civ.  A.) 
146   SW  »60,   962    [quot  Cyc]. 

In  Implied  contracts  "the  parties 
have  caiULclty  to  contract;  facts,  cir- 
cumstances, few  or  many,  clear  or 
complicated,  exist,  which  lead  the 
minds  of  the  Jurors  to  the  conclusion 
that  the  minds  of  the  parties  met. 
Minds  may  meet  by  words,  acts,  or 
both.  The  words  even  may  negative 
such  meeting,  but  'acts  which  speak 
louder  than  words'  may  conclude 
him  who  denies  a  tacit  contract." 
Sceva  V.  True,  63  N.  H.   627,  626. 

"Implied  contracts  in  fact  do  not 
arise  from  the  denials  and  conten- 
tions of  parties."  Knapp  v.  U.  S.,  46 
Ct  CL  601,  643. 

[a]  Other  Mftattloas — (1)  A  con- 
tract "Is  implied  when  it  la  evidenced 
by  conduct  mantfestlng  -an  intention. 
of  an  agreement."  OiUan  v.  O'Leary, 
124  App.  Div.  468,  602.  108  NTS  1024. 
(2)  "A  contract  ...  is  implied 
When  the  agreement  is  matter  of  in- 
ference ana  deduction."  Glllan  v. 
O'Leary,  124  App.  Div.  498.  601,  108 
NTS  1024.'  (3)  "An  implied  contract 
Is  co-ordinate  and  commensurate  with 
duty,  and  wherever  It  Is  certain  that 
one  ought  to  do  a  particular  thing 
.  .  .  the  law  presumes  the  former 
to  have  promised  that  thing."  Moore 
V.  Renlck,  96  Mo.  A.  202.  207,  68  SW 
936.  (4)  "An  Implied  agreement  Is 
one  where  the  conduct  of  the  parties 
with  reference  to  the  subject  matter 
Is  such  as  to  induce  the  belief  that 
they  Intended  to  do  that  which  their 
acts  Indicate  they  have  done."  Cuneo 
V.  Dt  Cuneo,  24  Tex.  Civ.  A.  436.  438. 
(9  SW  284.  (6)  "An  Implied  promito 
always  exists  where  equity  and  Jus- 
tice require  a  party  to  do  or  refrain 
from  doing  the  thing  In  question; 
where  the  covenant  on  one  side  in- 
volves some  corresponding  obliga- 
tlo-s  on  the  other;  where  by  the  re- 
lations of  the  parties  and  the  sub- 
ject matter  of  the  contract  a  duty 
Is  owing  by  one  not  expressly  bound 
hy  the  cor  tract  to  the  other  party  In 
reference  to  the  subject  of  .  .  . 
[the  '■o-t'*ctl;  and  ♦here  It  may  be 
rightfully  assumed  that  it  would 
have  been  made  If  attention  had  been 
drawn  to  it."  Marvin  v.  RoKers,  63 
Tex.  Civ.  A.  423.  428.  116  SW  R«3. 
(6>  "An  Implied  contract.  In  fact, 
arises  whe'e  there  is  not  an  express 
contract,  but  there  is  circumstantial 
ev'denre  showing  that  the  tmrties 
did  intend  to  make  a  contract."  Tur- 
ner V.  Owen.  122  111.  A.  501,  604.  (7) 
An  Implied  contract  Is  one  the  exist- 
ence and  terms  of  which  "Is  in- 
ferred from  the  conduct,  situation,  or 
mutual  relations  'Of  the  parties,  and 
enforced  by  the  law  on  t]ie  ground  of 
Juntlce."  Jennings  v.  State  Bank.  79 
Cat.  323.  326.  21  P  862.  12  AmSR 
146.  B  LRA  233.  (8)  "The  term  im- 
plied   contract    is    generally    used    to 


denote  a  promise  which  the  law,  from 
the  existence  of  certain  facts,  pr>>- 
sumes  that  a  party  has  made."  Davis 
V.  Seymour,  68  Conn.  631.  633,  21  A 
1004.  13  LRA  210  [quot  1  Swift  Dig. 
p    182], 

[b]  ■tatntory  deOalttnu— "One, 
the  existence  and  terms  of  which  are 
manifested  by  conduct."  Cal.  Civ. 
Code  (1903)  i  1621;  N.  D.  Rev.  Code-i 
(1S99)  I  (884:  Okl.  Rev.  St.  (1901^  I 
777:   S.   D.   Civ.   Code    (1903)    I    1236. 

8t.  Hawaii.— Wall  v.  Focke,  22 
Hawaii  221. 

III.— Peo.  V.  Dummer,  274  111.  637, 
lis  NE  934;  Highway  Comrs.  v. 
Bloomington,  263  111.  164,  87  NB  280, 
AnnCasl913A  471. 

Me. — Saunders  v.  Saunders,  90 
Me.    284,    38    A    172. 

Mich. — Woods  V.  Ayres,  39  Mich. 
34S33  AmR   396. 

W  T. — McCarthy  v.  New  York,  96 
N.  T.  1,  48  AmR  601;  Peo.  v.  Speir, 
77  N.  T.  144. 

Oh. — Columbus,  etc,  R.  Co.  v. 
Oaffney,  66  Oh.  St.  104.  61  NB  162. 

Tex. — Fordtran  v.  Stowers,  62  Ter. 
Civ.  A.  226,  113  SW  631. 

"Neither  an  express  contract  nor 
one  by  implication  can  come  into  ex- 
istence unless  the  parties  sustain  con- 
tract relations,  and  the  ditterence  be- 
tween the  two  forms  consists  in  the 
mode  of  substantiation  and  not  in  the 
nature  of  the  thing  itself.  ...  To 
constitute  either  one  or  the  other  the 
parties  must  occupy  towards  each 
other ,  a  contract  status  and  there 
must  be  that  connection,  mutuality 
of  will  and  interaction  of  parties, 
generally  expressed  though  not  very 
clearly  by  the  term  'privity.'  With- 
out this  a  contract  by  implication  Is 
quite  impossible."  Woods  v.  Ayres, 
(9  Mich.   345,   360,   33  AmR  896. 

"As  ordinarily  understood,  the 
only  difference  between  an  express 
contract  and  an  implied  contract  is. 
that  in  the  former  the  parties  arrive 
at  their  agreement  by  words,  either 
oral  or  written,  sealed  or  unsealed, 
while  in  the  latter  their  agreement 
is  arrived  at  by  a  consideration  of 
their  acts  and  conduct."  Hlirhway 
Comrs.  V.  Bloomlngton,  253  III.  164, 
172.   97    NE^  280.   AnnCasl913A  471. 

40.  Ala. — Montgomery  v.  Mont- 
gomery Water  Works  Co.,  77  Ala. 
248;  Keel   v.    Ldirkln.  71  Ala.   498. 

Cal. — Smith   v.    Moynihan.    44   Cal. 

ts, 

III. — Saul  V.  Busenbark,  82  III.  A. 
'!66  [rev  on  other  grounds  184  HI. 
343.    66   NG   4171. 

Minn. — Lombard  v.  Rahllly,  127 
Minn.   449.    149   NW   960. 

N.  T. — Peo.  V.  Speir.  77  N.  T.  144; 
Chllcott  V.    Trimble.    13    Barb.    602., 

Pa. — Hertsog  v.  Hertsog,  29  P*u 
466;  (}arst  v.  Wlssler,  21  Pa.  Super. 
632. 

Tex. — ^Prlchard  v.  Foster,  (Civ.  A.) 
170  SW  1077;  Fordtran  v.  Stowers, 
52  Tex.  Civ.  A.    226.   113   SW   631. 

'Vt. — UnderhlU  v.  Rutland  R.  Co., 
98  A  1017;  Morse  v.  Kenney,  87  Vt. 
445,  89  A  865;  Mathie  v.  Hancock,  78 
Vt.   414.  63  A   143. 

[a]  Mewtlar  of  miaOM. — If  the  con- 
tract to  be  proved  Is  an  actual  one. 
a  meeting  of  minds  Is  as  essential 
to  an  Implied  contract  as  to  an  ex- 
press one.  Columbus,  etc.,  R.  Co.  v. 
Oaifney,  65  Oh.  St.  104,  61  NE  162. 

41.  Highway  Comrs.  v.  Blooming- 
ton,  263  IlL  164,  97  NB  280.  AnnCas 
1913A  471;  Indianapolis  Coal  Tract. 
Co.  V.  Dalton,  43  Ind.  A.   330,  87  NB 


562;  Pence  v.  Beckman,  11  Ind.  A. 
263,  39  NB  169.  54  AmSR  60&:  Glllan 
V.  O'Leary,  124  App.  Div.  49S,  108 
NTS  1024;  C%ilcott  v.  Trimble,  13 
Barb.  (N.  T.)  602. 

43.  Smith  v.  Moynihan,  44  Cal.  63; 
Rose  V.  Wollenberg,  36  Or.  154,  69 
P  190;  Coffroth  v.  Somerset  County. 
19    Pa.    Co.    354. 

43.  Ky. — Belknap  v.  Hayden.  l 
KyL  119.  10  Ky.  Op.   662. 

Md. — Burt  V.  Hyer,  71  Md.  467,  16 
A    796. 

Mass. — ^Newnuirket  Mfg.  Co.  v. 
Coon,    150   Mass.   566,    23   NB   880. 

N.  Y.— Miller  V.  Schloss,  218  N.  T. 
400,    113   NB   387. 

Vt.— Morse  v.  Kenney,  87  Vt.  445. 
89  A  866. 

B.  C. — Oalbralth  v.  Hudson's  Bay 
Co.,  7  B.  C.  431. 

Man. — ^Alkens  v.  Allan,  14  Man.  649: 
Munro  V.   Irvine,   9  Man.  121. 

See  Godfrey  v.  White,  43  Mich.  171. 
6  NW  243  (holding  that  a  merchant 
who  for  his  own  purposes  sends  his 
customers  to  another  dealer  does  not 
thereby  acquire  any  claim  on   him). 

[a]  Bvidenca  ImUI  not  to  allow 
piomiaa:  (IJ  To  pay  for  building 
material.  Citizens'  Blectric  Light, 
etc.,  Co.  V.  Van  Lent,  (Iowa)  103  NW 
795.  (2)  By  a  bank  to  pay  the  debts 
of  the  firm  to  which  it  succeeded. 
Tecumseh  Nat.  Bank  v.  Saunders,  SO 
Nebr.  621.  70  NW  42.  (3)  To  pay 
the  excess  of  proceeds  of  a  sale  over 
the  debt.  Holland  v.  Ijaconla  Bldg.. 
etc.,  Assoc,  68  N.  H.  480,  41  A  178. 
(4)  Between  creditors  to  prorate 
loss.  Swingle  v.  Brown,  (Tenn.  Ch.) 
48  SW  347.  (5)  To  pay  for  materials. 
Limer  v.  Traders'  Co.,  44  W.  Va.  176, 
28  SB  730.  (6)  To  pay  for  logs  cut. 
Tuhotte  V.  Jervis  Inlet  Lumber  Co.. 
fB.  C.)  18  WestLR  336.  (7)  To  pay 
for  repairs  to  an  automobile  '  after 
a  fire  in  a  garage.  Helber  v. 
Schaible.  183  Mich.  379,  160  NW  146. 

Jb]  avideao*  bald  to  show  la- 
plied  pronlae  ofi  (1)  Payment  to 
tenant  of  damage  from  failure  to 
complete  building.  Ottumwa  Mill, 
etc.,  Co.  V.  Manchester,  139  Iowa  334, 
116  NW  911.  (2)  Payment  by  person 
in  quarantine  for  supplies  furnished. 
Plymouth  Tp.  v.  Klug,  26  N.  D.  607, 
146  NW  130.  (3)  Payment  for  auto- 
mobile repairs.  Helber  v.  8cha*ble. 
183  Mich.  879,  160  NW  145.  (4)  Pay- 
ment of  subcontractor.  Schada  v. 
Muller,  75  Or.  226.  146  P  144.  (6) 
Payment  of  attorney's  fees.  Caldwell 
V.  Stelcup.  (Tex.  Civ.  A.)  166  SW 
110.  (6)  Payment  of  money  at 
death.  Hatch  v.  Gillette.  8  App.  Div. 
606.  40  NTS  1016.  (7)  Payment  for 
storage.  Taylor  ■  v.  Dexter  Bnglne 
Co..  146  Mass.  613,  16  NB  462. 

44.  Park-Robertson  Hardware  Co. 
V.  Copeland.  11  Ala.  A.  447,  66  S  8R0: 
StoUe  V.  Barp,  110  Mo.  A.  73,  83  SW 
1097. 

[a]  XUuatmtlon. — ^A  promise  by  a 
debtor,  with  the  assent  of  his  cred- 
itor, to  pay  his  debt  to  a  third  person 
may  be  implied  from  any  words  or 
conduct  evidencing  such  intention. 
Park-Robertson  Hardware  Co.  v. 
Clopeland,  11  Ala.  A.  447.  66  S  880. 

45.  Rosenbaum  v.  Levitt.  109  Iowa 
292.    80    NW    398.  

46.  Klug  V.  Sheriffs,  129  Wis.  468. 
109  NW  666.  116  AmSR  967,  7 
LRANS  362,  9  AnnCas  1013. 

[a]  IIInatmtloa<^Defendant  had 
delivered  to  plaintiff  two  photo- 
graphs of  his  deceased  wife  for  the 
purpose  of  haying  a  portrait  painted 
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do  so/'  or  where  the  parties  cannot  legally  make  an 
express  contract  ;**  so  a  promise  to  do  an  act  con- 
trary to  duty  or  to  law  is  never  implied.** 

AAvpttoa  of  ezlstinc  contract.  Where  a  person 
who  is  a  stranger  to  a  contract  deliberately  enters 
into  relations  with  one  of  the  parties  which  are 
consistent  only  with  an  adoption  of  such  contract, 
and  so  acts  as  to  lead  such  p&rty  to  beHeve  that  he 
has  made  the  contract  his  own,  he  will  not  be  per- 
mitted afterward  to  repudiate' it." 

Qnestioiis  of^what  facts  win  estaUish  an  implied 
contract,  .being  identical  with  the  questions  of  what 
facts  are  sufficient  to  show  an  offer  and  acceptance, 
are  treated  in  connection  with  the  discussion  of 
offer,"  acceptance,"  and  intent  to  affect  legal  re- 
lations'* generally. 


[i  9]    b.  Effect  of  Bzpress  Oontnct    There  caa 

be  no  implied  contract  where  there  is  an  express 
contract  between  the  parties  in  reference  to  the 
same  subject  matter."  The  reason  of  the  rule  is 
that,  since  parties  are  bound  by  their  agreement, 
there  is  no  ground  for  implying  a  promise  where 
there  is  an  express  contract,"  and  it  can  make  no 
difference  whether  the  contract  is  made  by  the 
parties  themselves  or  by  others  for  them.**  This 
rule  only  applies,  however,  where  the  egress  and 
the  asserted  implied  contract  relate  to  the  same  sub- 
ject matter,  and  where  the  provisions  of  the  express 
contract  would  supersede  those  of  the  other."  It 
does  not  apply  where  the  implied  agreement  is  based 
on  the  subsequent  conduct  of  the  parties  not  cov- 
ered by  the  express  contract."    Further,  Where  the 


therefrom.  It  was  airreed  between 
the  parties  that  the  portrait  should 
l>e  painted  from  a  specified  one  of 
the  photographs.  This  was  done, 
and  the  portrait  was  accepted  and 
paid  for  by  defendant.  Thereafter, 
the  artist  painted  a  second  portrait 
from  the  other  photosraph  and  sub- 
mitted it  to  plaintiff,  and  It  was 
held  that  plaintiff,  on  refUBlne  to 
return  such  second  portrait,  did  not 
become  liable  to  the  artist  for  Its 
value.  KIUK  t.  Sheriffs,  129  Wis. 
168,  109  NW  66t,  116  AmSR  987,  T 
L.RANS   362,   9    AnnCas   1018. 

47.  Irwin  y.  Jones,  46  Ind.  A.  688, 
92  NSS  787. 

48.  Simpson  t.  Bowden,  88  Me. 
549;  Bailejr  v.  Sibley  Quarry  Co.,  166 
Mich.  821,  129  NW  17;  Miller  v. 
SchlOBS,  218  N.  T.  400,  113  NE  387; 
Chase  V.  Second  Ave.  R.  Co.,  97  N. 
T.  384,  49  AmR  531;  Leslie  v.  Re- 
liable Adv..  etc..  Agency,  [191S]  1 
K.  B.  652. 

[a]  niurtvatlOBv— That  a  post- 
master keeping  his  post  office  In  a 
store  in  wnlch  he  Is  employed  as 
manager  by  a  corporation,  ana  turn- 
ing over  to  It  the  proceeds  of  the 
store  and  post  office,  neglects  to 
claim  or  to  withdraw  his  commis- 
sions for  four  or  five  years  does  not 
vest  title  to  them  in  the  corporation, 
for  the  law  will  not  Imply  a  contract 
with  reference  to  the  emoluments  of 
a  public  office.  Bailey  t.  Sibley 
Quarry  Co.,  166  Mich.  821.  129  NW  17. 

49.  Gary  v.  Curtis,  3  How.  (U.  8.) 
286.  11  L.  ed.  B76;  American- 
Hawaiian  Engineering,  etc.,  Co.  y. 
Terr.,   16  Hawaii  711. 

50.  Wiggins  Ferry  Co.  v.  Ohio, 
etc,  R.  Cfo.,  142  U.  S.  896,  12  SCt 
188.  86  L.  ed.  1055:  Swift  v.  Detroit 
Rock  Salt  Co.,  233  Fed.  281,  147  CCA 
237;  Taenser  v.  Chicago,  etc.,  R.  Co., 
170    Fed.   240,    96    CCA   486. 

51.  See  infra  i*  58-67. 
SS.  See  infra  ii  68-91. 
53.     See   Infra   ii    92-100. 

64.  U.  S.— Hawkins  v.  U.  S.,  96  V. 
8.  689.  24  L,.  ed.  607;  Perkins  v. 
Hart.  11  Wheat.  237,  6  L.  ed.  468; 
The  Corfe  Castle.  221  Fed.  98;  Amal- 
gamated Oum  Co.  V.  Casein  Co.,  146 
Fed.  900;  Arthur  v.  Baron  de  Hlrsch 
Fundi  121  Fed.  791.  58  CCA  67  [cer- 
tiorari den  191  IT.  S.  S70,  24  SCt  842. 
48  L.  ed.  806];  Krouse  v.  Deblols,  14 
F.  Cas.  No.  7.  937,  1  Cranch  C.  C.  138; 
Hartman  v.  U.  S..  40  Ct.  CI.  183. 

Ala.— Loval  v.  Wolf,  179  Ala.  506, 
60  S  298;  Alexander  v.  Alabama 
Western  R.  Co..  179  Ala.  480.  481.  60 
S  295  [cit  Cyc];  Burkham  v.  Spiers, 
56  Ala.  647;  Vincent  v.  Rogers,  30 
Ala.    471. 

Ark. — Jackson  v.  Jones,  22  Ark. 
158:   Manuel  v.  Campbell,  3  Ark.  324. 

Conn. — Weinhouse  v.  Cronln,  68 
Conn.  260,  36  A  46:  King  v.  Kilbride, 
58  Conn.  109,  19  A  519;  Leonard  v. 
Dyer,  26  Conn.  172,  68  AmD  382; 
Weed  V.  Weed,  22  Conn.  364;  Russell 
▼.  South  Britain  Soc,  9  Conn.  508; 
Shepard  v.  Palmer,  6  Conn.  96; 
Hampton  v.  Windham,  2  Root  199; 
Snow  v.  Chapman,  2  Root  99;  White 
V.  'Woodruff,  1  Root  309;  Carew  v. 
Bond,  1  Root  269;  Avery  v.  Kinsman, 


Kirby  864. 

Del. — Draper  v.  Randolph,  4  Del. 
464. 

Oa. — Baldwin  v.  L>easner,  8  Oa.  71. 

111. — Miller  V.  Duntley,  264  111.  268, 
106  NE  198;  Ford  v.  McVay,  66  III. 
119;  Walker  ▼.  Brown.  38  111.  378,  81 
Am.  Dec.  287;  Cast  v.  Roff,  26  111. 
452;  Brougham  v.  Paul,  138  Til.  A. 
465;  Brenxel  v.  Kirschner,  128  111.  A. 
186;  Schlml  v.  Edgeworth.  118  III. 
A.  332;  Ramming  ▼.  Caldwell,  43  111. 
A.  176;  Ginders  v.  Oinders,  21  111.  A. 
622;  Rollins  v.  Duffy,  14  III.  A.  69. 

Ind. — Laong  V.  Straus,  107  Ind.  94, 
6  NB  128.  7  NE  768,  57  AmR  87; 
Cranmer  v.  Oraham,  1  Blackf.  406. 

Iowa. — Hall  ▼.  Luckman,  107  NW 
932;  Powell  V.  Crampton,  102  Iowa 
364,  71  NW  679;  White  v.  Jones,  67 
Iowa  241,   25  NW  161. 

Kan. — Ray  v.  Missouri,  etc,  R.  Co., 
90  Kan.  244,  133  P  847;  Smyser  v. 
Fair,   73   Kan.   733,   85  P  408. 

Ky. — Morford  v.  Ambrose,  3  J.  J. 
Marsh,  688;  Coffman  v.  Allln,  Litt. 
Bel.  Cas.  200;  Pringle  t.  Sftmuel.  1 
Bibb  172;  Fonda  v.  Smith,  5  KyL  853. 

La. — Harris  v.  Louisiana  Mach., 
etc.,  Co.,  112  La.  196,  36  S  820; 
Mazureau  v.  Morgan,  25  La.  Ann.  281; 
Willis  v.  Melville,  19  La.  Ann.  13. 

Me. — Simpson  v.  Bowden,  33  Ma 
549:   Charles  v.  Dana,   14  Me.   883. 

Md.— Sherley  v.  Sherley.  118  Md.  1, 
84  A  160;  Speake  y.  Sheppard,  6 
Harr.  A  J.  81-  Watklns  v.  Hodges, 
6  Harr.  &  J.  88;  Hannan  v.  Lee,  1 
Harr.    &    J.    131. 

Mass. — Brown  v.  Fales,  189  Mass. 
21,  29  NE  211;  Zerrahn  v.  DiUon,  117 
Mass.  563;  Whiting  T.  Sullivan,  7 
Mass.  107;  Worthen  y.  Stevens,  4 
Mass.   448. 

Mich. — In  re  De  Haan,  169  Mich. 
146,  134  NW  982;  Cashin  v.  Filter, 
168  Mich.  886.  134  KW  482,  AnnCas 
1918C  697;  Hickey  v.  Lundy,  168 
Mich.  886,  184  NW  4;  Hathaway  v. 
Vaughan,  162  Mich.  269,  127  NW 
887;  BouKihton  y.  Francis,  111  Mich. 
26,  69  NW  94;  Schurr  v.  Savlgny,  85 
Mich.  144,  48  NW  547;  Keystone 
Lumber,  etc,  Mfg.  Co.  y.  Dole,  43 
Mich.  370,  6  NW  412;  Hunt  v.  Sackett. 
81  Mich.  18;  Wilson  v.  Wagar,  26 
Mich.  452;  Butterfleld  v.  Seligman,  17 
Mich.  95;  Galloway  v.  Holmes,  1 
Dougl.   330. 

Minn. — ^Marcotte  v.  Beaupre.  16 
Minn.  152;  Bond  v.  Corbett,  2  Minn. 
248. 

Miss. — Mus  grove  v.  Jackson,  59 
Miss.  390;  New  Orleans,  etc.,  R.  Co. 
V.  P>res8ly.  46  Miss.  66;  Morrison  y. 
Ives,    12   Miss.   652. 

Mo. — Chambers  y.  King,  8  Mo.  617; 
Stollings  y.  Sapplngton,  8  Mo.  118; 
Christy  v.  Price,  7  Mo.  430;  Johnson 
v.  Strader,  3  Mo.  859;  Hicks  v. 
National  Surety  Co.,  169  Mo.  A.  479, 
156  SW  71;  Clarke  v.  Kane,  87  Mo. 
A.  258;  Llndersmith  v.  South  Mis- 
souri Land  Co.,  81  Mo.  A.  268;  Houck 
y.  Brldwell,  28  Mo.  A.  644;  Davidson 
y.  Beirmann,  27  Mo.  A.  665;  Suits  y. 
Taylor,  20  Mo.  A.  166. 

Nebr. — Powder  River  Live  Stock 
Co.  V.  Lamb.  38  Nebr.  339,  66  NW 
1019. 

N.   H. — Streeter  v.   Sumner,   19   N. 


H.    516;   Britton  y.   Turner,   6   N.   H. 

481.  26  AmD  718. 

N.  J. — ^Voorhees  v.  Combs,  83  N.  J: 
U  494. 

N.  T.— Miller  v.  Schloss,  218  N.  T. 
400,  118  NE  837;  Watson  y.  Guglnq, 
204  N.  T.  536.  98  NE  18,  39  LRANS 
1090,  AnnCasl913D  216;  Olacius  v. 
Black,  60  N.  T.  146,  10  AmR  449; 
Work  V.  Beach,  53  Hun  7,  6  NTS  27; 
Preston  v.  Yates,  24  Hun  634;  Harris 
V.  Story,  3  E.  D.  Smith  863:  Gauld 
v.  Lipman.  4  Misc.  78,  28  NTS  778: 
Merrill  v.  Ithaca,  etc..  R.  Co.,  16 
Wend.  586,  80  AmD  130;  Cutwater 
y.  Dodge,  7  Cow.  85;  Wood  v.  Ed- 
wards, 19  Johns.  206;  Clark  v.  Smith, 
14  Johns.  326;  Jennings  V.  Camn.  13 
Johns.  94,  7  AmD  867:  Raymond 
v.  Beamard,  12  Johns.  274,  7  AmD 
817.  And  see  Patterson  v.  Kelly,  68 
Hun  626.  14  NTS  111. 

N.  C. — ^Morganton  Mfg.,  etc..  Co. 
V.  Andrews,  166  N.  C.  286,  290,  81 
SB  418,  AnnCasl916A  763  [clt  Cyc]; 
Lindsay  v.  Hamburg  Bremen  Ins.  Co., 
116  N.  C.  212,  20  SE870;  Lawrence  v. 
Hester,  98  N.  C.  79;  Dula  v.  Cowles, 
47  N.  C.  464;  Wlnstead  v.  Reld,  44 
N.  C.  76.  67  AmD  571. 

Oh. — Kachelmacher  v.  Laird,  92  Oh. 
St.  824,  110  NE  933;  Abbott  v.  Insklp, 
29  Oh.  St.  69;  Creighton  v.  Toledo,  IS 
Oh.  St.  447;  Hall  v.  Blake,  Wright 
489;   Halloway  y.  Davis,  Wright  129. 

Or. — Flske  y.  Kellogg,  3  Or.  603. 

Pa — Musser  v.  Ferguson  Tp.,  65 
Pa  4^6. 

S.  C. — Suber  v.  PuUin,  1  S.  C.  273; 
Wood  y.  Ashe,  82  S.  C.  L.  407;  Stent 
y.  Hunt  21  S.  C.  L.  223. 

Tex. — Gammage  v.  Alexander,  14 
Tex.  414:  Prichard  v.  Foster,  (Civ, 
A.)  170  SW  1077,  1079  felt  Cyc];  San- 
bom  v.  E.  R.  Roach  Drug  Co.,  (Civ. 
A.)  137  SW  182,  183  felt  CycJ;  Arm- 
strong v.   Cleveland,   82  Tex.  Civ.  A» 

482,  74   SW  789. 

Vt. — ^Hemenway  v.  Smith,  28  Vt. 
701:   Camp  v.   Barker,  21  Vt.   4«9. 

Wis. — Appleton  Waterworks  Co.  V. 
Appleton,  132  Wis.  663,  113  NW  44; 
Tlets  v.  Tiets,  90  Wis.  66.  62  NW  989; 
Maynard  v.  Tldball.  2  Wis.  34. 

Eng. — James  v.  Cotton,  7  Blng.  266, 
20  ECL  125,  181  Reprint  103:  HuUe 
V.  Heightman,  2 -Bast  145.  102  Re- 
print 324;  Selway  y.  Fogg,  6  M.  &  W. 
83.  161  Reprint  36;  Cutter  v.  Powell, 
6  T.  R.  320,  101  Reprint  573,  6  ERC 
627;  TouBsaInt  v.  Martlnnant,  3  T.  R. 
104,  100  Reprint  55. 

Can. — AUcroft  v.  Adams,  38  Can. 
S.  C.  865;  Connolly  v.  St.  John,  86 
Can.  S.  C.  186. 

Man. — Knox  v.  Munro,  13  Man.  16. 

88.  Walker  v.  Brown,  28  HI.  378, 
81  AmD  287;  Morganton  Mfg..  etc., 
Co.  y.  Andrews,  165  N.  C.  285,  81  SB 
418.  AnnCaBl916A  763. 

60.  Walker  v.  Brown,  28  III.  378, 
81  AmD  287. 

67.  Wheeling,  etc.,  R.  Co.  v.  Car- 
penter, 218  P^.  273,  184  CCA  69; 
Rogers  v.  Becker-Bralnard  Milling 
Mach.  Co.,  211  Mass.  669,  98  NE  592; 
Wilson  v.  Dietrich,  (N.  J.  Ch.>  69 
A  261;  Commercial  Bank  v.  Pfelfter. 
22  Hun  327  [aff  108  N.  Y.  242,  15  NE 
8111. 

88.    Bfron  v.  Stees,  118  Minn.  242, 
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«ipre88  contract  is  leseinded,  nsoit  may  be  had  to 
on  implied  contract.'*  So  if  the  contract  has  been 
completely  executed,  plaintiff  may  recover  as  on  an 
implied  contract,  under  an  indebitatus  assumpsit, 
the  price  of  his  services,  but  the  contract  must  regu- 
late the  amount  of  his  recovery.*"  Further,  a  con- 
tract may  be  implied  when  the  express  agreement  is 
unenforceable  for  certain  reasons."^ 

[i  10]  3.  Implied  in  Law  or  Quasi  or  Oonstnc- 
tive  Oontracts.  Contracts  implied  in  law,  or  more 
properly  quasi  or  constructive  contracts,  are  a  class 
of  obligations  which  are  imposed  or  created  by  law 
without  regard  to  the  assent  of  the  party  bound,  on 
the  ground  t'hat  they  are  dictated  by  reason  and 
justice,  and  which  are  allowed  to  be  enforced  by  an 
action  ex  contractu."'    They  rest  solely  on  a  legal 


fiction,**  and  are  not  contract  obligations  at  all  ii) 

the  true  sense,  for  there  ia  no  agreement;  but  they 
are  clothed  with  the  semblance  of  contract  for  the 
purpose  of  the  remedy,**  and  the  obligation  arises 
not  from  consent,  as  in  the  case  of  true  contracts, 
but  from'  the  law  or  natural  equity."  So,  when  the 
party  to  be  bound  is  under  a  legal  obligation  to 
perform  the  duty  from  which  his  promise  is  in- 
ferred, the  law  may  infer  a  promise  even  as  against 
•his  intention.**  i^nong  the  instances  of  quasi  or 
constructive  contracts  may  be  mentioned  cases  in 
which  one  person  has  received  money  which  an- 
other person  ought  to  have  received,  and  which 
the  latter  is  allowed  to  recover  from  the  former 
in  an  action  of  assumpsit  for  money  had  and  re- 
ceived,  or  money  received  to  the   use  of  plaln- 


129  NW  J74:  Murphy  v.  Qultrley,  21 
Oh.  Clr.  Ct.  SIS.  11  dh.  Clr.  Deo.  638. 

59.  U.  S. — Columbia  Bank  y.  Pat- 
terson. 7  Cranch  299,  -S  L.  ed.  351. 

Colo. —  Cody    V.    Raynaud,    1    Colo. 

111. — ^Walker  v.  Brown.  28  111.  878, 
81  AmD  287. 

MisB. — Morrison  v.  Iv«s,  18  Miss. 
662. 

EnK. — Towers  v.  Barrett,  1  T.  R. 
1S.1,    99    Heprlrt   1014. 

ao.  U.  S. — Columbia  Bank  v.  Pat- 
terson, 7  Cranch  299,  8  L.  ed.  351. 

Conn. — LiOndregon  v.  Crowley,  12 
Conn.  558. 

HI.— Walker  v.  Brown,  28  HI.  878. 
81  AmD  287;  Holmes  v.  Stummel,  24 
111.  370. 

Me. — Charles  v.  Dana.  14  Me.  883. 

Eni;. — James  v.  Cotton,  7  Blng.  266, 
20  KCL,  126.  131  Reprint  108. 

See  Assumpsit  i   91." 

Bl.  Walker  v.  Brown,  28  111.  378, 
81  AmD  287;  Gay  v.  Mooney,  67  N. 
J.  L.  27,  50  A  696  faff  67  N.  J.  L.  687. 
62  A  llSl]  (where  the  af^reement 
was  to  devise  land  In  payment  and  It 
was  unenforceable  because  of  the 
statute  of  frauds). 

OoBtracta  of  Infants  for  aaoMsa- 
xlM  see  Infants  122  Cyc  5911. 

Ooatiaota  wltUn  the  statnta  of 
fnnda  see  EYauds,  Statute  of  [20 
Cyc  2981. 

03.  U.  S. — Nevada  Co.  v,  Fams- 
worth,  89  Fed.  164.  166. 

111. — Peo.  V.  Dummer.  274  111.  637, 
641,  113  NE  934;  Chudnovskl  v. 
Eckels,  232  III.  312.  317,  83  KB  846; 
Chicago  V.  Plttsburfr.  etc.,  R.  Co.,  146 
111.  A.  403,  410  [aft  242  HI.  30,  89 
NB   648]. 

N.  T. — Outta  Percha,  etc..  Mf(r.  Co. 
v.  Houston.  108  N.  T.  276,  278,  16  NE 
402,  2  AmSR  412;  Peo.  v.  Speir,  77 
N.  T.  144,  150;  Munger  Vehicle  Tire 
Co.  V.  Rubber  Goods  Mfg.  Co..  39 
Misc.  817,  818.  81  NTS  302;  Wlckhara 
V.  Weil.  17  NTS  618. 

Pa. — Hertaog  v.  Hertzog,  29  Pa. 
406,  467  [quot  2  Blackstone  Comm. 
p  443). 

S.  C. — ^Abbott  V.  Sumter  Lumber 
Co..  93  S.  C.  131,  138,  146,  76  SB  146 
[cit  Cyc). 

S.  D. — Meade  County  v.  Welch,  34 
S.  D.  348,  349,  366,.  148  NW  601  [cit 
Cyc). 

Tex. — Leonard  v.  State,  66  Tex.  Cr. 
307.  315,  120  SW  183. 

"The  term  'Implied  contract'  has 
also  been  applied  to  a  class  of  obliga- 
tions which  are  created  by  law  with- 
out regard  to  the  assent  of  the  party 
upon  whom  the  obligation  is  imposed, 
on  the  ground  that  they  are  dictated 
by  reason  and  justice.  They  are  not 
contract  obligations  in  the  true  sense 
because  there  is  no  agreement  of  the 
parties,  but  they  are  constructive 
contracts  created  by  the  law."  Peo. 
V.  Dummer,  274  111.  637,  641,  US  NE 
934 

[a)  VonnaatloB  ~of  dootrlaa^— (1 ) 
"The  T»hole  theory  of  contracts  im- 
plied in  law  was  originated  for  the 
purpose  of  giving  a  remedy  ex  con- 
tractu for  certain  wrongs."  Nevada 
Co.  V.  Farnsworth,   89   Fed.   164,   166. 


(2)  "After  subtracting  express  con- 
tracts and  contracts  implied  in  fact, 
there  is  still  left  another  large  class 
of  obligations,  to  enforce  which  the 
action  of  general  assumpsit  is  a  well 
establlshea  remedy.  The  principle 
upon  which  this  latter  class  of  obli- 
gations rests  is  equitable  in  its  na- 
ture, and  was,  like  most  other  equi- 
table principles,  derived  from  the 
civil  law.  This  obligation  was  under 
the  civil  law  designated  'quasi-con- 
tractus.'  Stated  as  a  civil  law  prin- 
ciple, it  was  an  obligation  similar  in 
character  to  that  of  a  contract,  but 
which  arises  not  from  an  agreement 
of  parties  but  from  some  relation 
between  them  or  from  a  voluntary 
act  of  one  of  them,  or,  stated  in 
other  language,  an  obligation  spring- 
ing from  voluntary  and  lawful  acts 
of  parties  in  the  absence  of  any 
agreement.  (Howe's  Studies  of  Civil 
Law,  171;  Morey  on  Roman  Law, 
371)."  Highway  Comrs.  v.  Bloom- 
ington,  263  111.  164.  173,  97  NB  280, 
AnnCasI913A  471.  (3)  A  quasi  prom- 
ise is  "an  implied  promise  in  law, 
founded  either  on  the  doctrine  that 
one  shall  not  be  allowed  to  enrich 
himself  unjustly  at  the  expense  of 
another;  or  on  the  doctrine  that  when 
an  obligation  is  Imposed  by  law  upon 
one  to  do  an  act  because  of  an  in- 
terest in  the  public  to  have  it  done, 
and  that  one  fails  to  do  it,  he  who 
does  do  it.  expecting  compensation, 
may  recover  therefor  of  him  on 
whom  the  obligation  is  imposed." 
Mathie  v.  Hancock,  78  Vt.  414,  417. 
63  A  143. 

Zmpllad  oontracta  of  indeBialtjr  see 
Indemnity   [22  Cyc  96). 

68.  Peo.  V.  Dummer,  274  111.  637. 
113  NE  934;  Graham  v.  Cummings, 
208  Pa.  616,  57  A  943. 

64.  Colo. — Brown  v.  Stair.  26  Colo. 
A.  140,  136  P  1003. 

Ga. — Western  Union  Tel.  Co.  v. 
Taylor,  84  Ga.  408.  11  SB  396,  8  LRA 
189 

lil.— Peo.  T,  Dummer,  274  111.  637, 
113  NB  934. 

Mich. — Woods  V.  Ayres,  39  Mich. 
345.    33  AmR  396. 

Minn. — Penas  v.  Chicago,  etc.,  R. 
Co..  112  Minn.  203,  127  NW  926,  140 
AmSR  470,  30  LRANS  627  [cit  Cyc). 

Mo. — Welnsberg  v.  St.  Louis  Cord- 
age Co.,  135  Mo.  A.   553.  116  SW  461. 

Mont. — Schaetrer  v.  Miller,  41  Mont. 
417,  109  P  970,  137  AmSR  746  [quot 
Cyc). 

N.  H. — Sceva  v.  True,  53  N.  H.-627. 

N.  Y.— Miller  v.  Schloss,  218  N.  Y. 
400.   113  NE  337. 

Pa. — Pierce's  App.,  103  Pa.  27; 
Hertzog  v.  Hertzog,  29  Pa.  465. 

S.  D. — Meade  County  v.  Welch.  34 
8.  D.  348,  349,  148  NW  601  jcit  Cyc). 

Tex. — Leonard  v.  State,  66  Tex.  Cr. 
307.   315,    120    SW    183    [quot   Cyc). 

Vt. — Morse  V,  Kenney,  87  Vt.  445, 
89  A  865;  Bliss  v.  Hoyt,  70  Vt.  534, 
41  A  1026. 

"Such  contracts  are  contracts 
merely  In  the  sense  that  a  remedy  is 
by  the  statutory  remedy  of  assump- 
sit and  are  created  and  governed  by 
the    principles    of    equity."      Peo.    v. 


Dummer,  274  III.  637,  642,  118  NE 
934. 

"The  quasi  contract  Is  a  conatme- 
tive  contract,  as  distinguished  from 
either  Implied  or  express  contracts, 
and  is  deflned  rather  as  a  relation 
than  aa  a  contract — a  fiction  of  law 
adapted  to  enforce  legal  duties  by 
actions  of  contract  where  no  proper 
contract  exists,  express  or  Implied." 
Brown  v.  Stair,  26  Colo.  A.  140,  150, 
1S6  P  1003. 

66.  111. — Highway  Comrs.  v.  Blonm- 
ington,  263  111.  164.  97  NE  280.  Ann 
Casl913A  471:  Harty  Bros.,  etc..  Co. 
V.  Polakow,  287  III.  669,  86  NE  1086. 

Mont. — Schaeffer  v.  Hlller.  41 
Mont.  417.  109  P  970.  137  AmSR  746. 

N.  T. — Miller  v.  Schloss.  218  N.  T. 
400.  113  NE  337. 

Vt.— Underbill  v.  Rutland  R.  Co., 
98  A  1017. 

Can. — Gresham  Blank  Book  Co.  y. 
Rex,  14  Can.  Exch.  236.    ' 

"A  quasi  or  constructive  contract 
rests  upon  the  equitable  principle 
that  a  person  shall  not  be  allowed 
to  enrich  himself  unjustly  at  the  ex- 
pense of  another.  In  truth  it  Is  not 
a  contract  or  promise  at  all.  It  Is  an 
obligation  which  the  law  creates.  In 
the  absence  of  any  agreement,  when 
and  because  the  acts  of  the  parties  or 
others  have  placed  in  the  possession 
of  one  person  money,  or  its  equiv- 
alent, under  such  circumstances  that 
in  equity  and  good  conscience  he 
ought  not  to  retain  it,  and  which 
ex  eequo  et  bono  belongs  to  another. 
Duty,  and  not  a  promise  or  agree- 
ment or  intention  of  the  person 
sought  to  be  charged,  defines  It.  It 
is  flctttlously  deemed  contractual.  In 
order  to  fit  tne  cause  of  action  to  the 
contractual  remedy."  Miller  v. 
Schloss,  218  N.  Y.  400,  407,  113  NB 
337. 

66.  Morse  v.  Kenney,  87  Vt.  445, 
89  A  866.  See  Smith  v.  Hiblei-,  (N. 
J.  Sup.)  92  A  364  (holding  that,  un- 
der a  statute  providing  that  one  who 
trespasses  on  lands  after  having 
been  forbidden  so  to  do  !>hall  forfeic 
a  specified  sum,  to  be  recovered  in 
an  action  of  debt,  the  statutory  ac- 
tion so  given  is  in  legal  contempla- 
tion an  "action  upon  contract").  But 
see  Bigby  v.  U.  S.,  103  Fed.  697  [aff 
188  U.  S.  400.  23  SCt  468,  47  L.  ed. 
519]  (holding  that,  where  the  duty 
is  expressly  Imposed  by  statute,  the 
obligation  to  perform,  however,  does 
not  rest  on  a  legal  fiction  that  the 
person  commanded  to  perform  im- 
pliedly contracted  to  do  the  act). 

[a)  Aot  wUcli  party  Tafnaaa  to 
penult. — "The  rule  is  tnat  one  can- 
not be  held  liable  on  an  implied  con- 
tract to  pay  for  that  which  he  de- 
clines to  permit  to  be  done  on  his 
account.  The  exception  to  the  rule 
Is  that  when  the  law  imposes  upon 
one  an  obligation  to  do  something 
which  he  declines  to  do,  and  which 
must  be  done  to  meet  some  legal  re- 

?uirement,  the  law  .  .  .  treats  per- 
ormance  by  another  as  performance 
for  him,  and  implies  a  contract  on  his 
part  to  pay  for  it."  Keith  v.  De  Bus- 
signey,  179  Mass.  265,  269,  60  NE  614. 


For  later  oaaes,  developmenta  and  ehaaffei  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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tiff;"  eases  in  which  one  person  has  been  com- 
pelled to  pay  money  which  another  ought  to  have 
paid,  and  which  he  is  allowed  to  recover  from  the 
latter  in  an  action  of  assumpsit  for  money  paid  to 
Ids  use;"*  eases  of  account  stated,  from  which  the 
law  implies  a  promise  which  will  support  an  action 
of  assumpsit,  judgments  on  which  an  action  of 
sssampsit  or  debt  may  be  maintained,  according  to 
the  circumstances,  because  of  a  promise  to  pay  im- 
plied by  law;^  cases  in  which  an  obligation  to  pay 
money  is  imposed  by  a  statute;^'  cases  where  a 
person  by  wrongfully  appropriating  property  to  his 
own  use  becomes  liable  to  pay  the  owners  the  rea- 
sonable value  thereof;'^  cases  in  which  a  person 
fails  to  deliver  specific  property  and  becomes  liable 
for  the  money  value  thereof;"  cases  where  one 
party  wrongfully  compels  another  to  render  him 
valuable  services,  and  a  promise  to  pay  their  value 
is  implied;^*  cases  where   one  man  has   obtained 


money  from  another  by  oppression,  extortion,  or  de- 
ceit, or  by  the  commission  of  a  trespass;"  eases 
where  necessaries  have  been  furnished  to  a .  wife 
wrongfully  abandoned  by  her  husband,  although  he 
has  given  notice  that  he  will  not  be  responsible;^* 
and  cases  in  which  the  husband  is,  permitted  to 
recover  the. wife's  funeral  expenses  from  her  es- 
tate." In  order  that  a  contract  may  be  implied  in 
law  from  the  wrong  of  a  party,  it  must  have  been 
committed  with  the  intention  of  benefiting'  his  own 
estate." 

.  [$  11]  H.  Executed  and  ExAcotonr  Oontracta. 
An  executed  contract  is  one  where  nothing  remains 
to  be  done  by  either  party."  An  executory  con- 
tract is  one  in  which  a  party  binds  himself  to  do 
or  not  to  do  a  particular  thing  in  the  future.^  An 
executory  contract  conveys  a  chose  in.  action;  an. 
executed  contract,  a  chose  in  possession.*''  A  con- 
tract may  be  partly  executed  aad  partly  executory,** 


•7.  Bamett  v.  Warren,  82  Ala. 
5S7.  B«l.  >  S  457;  Boyett  v.  Potter. 
80  Ala.  476.  479.  2  S  534;  Merchants' 
Bank  v.  Rawls,  7  Oa.  191,  195,  50 
AmD  194;  O'Fallon  v.  Bolsmenu,  3 
Mo.  405,  407,  26  AmD  678;  L.awaon 
v.  LAwaon,  16  Gratt.  (57  Va.)  230. 
132.  80  AmD  702.  See  further  Money 
Rerelved    \27   Cyc  8471. 

es.  Tuttle  V.  Armatead,  63  Conn. 
17B.  22  A  677:  Wella  ▼.  Porter.  7 
Wend.  (N.  Y.)  119;  Eastwood  v.  Mc- 
Nab,  ri9l41  2  K.  B.  361:  Exall  v. 
Partrldn.  8  T.  R.  108,  101  Reprint 
1405.  See  farther  Money  Paid  [27 
C>-c  8321. 

es.  Marshall  t.  Lewaric,  117  Ind. 
m.  378.  20  NE  253;  Warren  v.  Caryl, 
61  Vt.  331.  334,  17  A  741:  Hopkins  v. 
Logan.  6  M.  &  W.  241,  249.  151  Re- 
print 103.  See  further  Accounts  and 
AcrountlnK  I  82. 

70.  Grevell  v.  Whiteman,  Si  Misc. 
J79.  65  NTS  974;  Williams  v.  JonM, 
13  M.  &  W.  628.  163  Reprlrt  262.  See 
Judiiments   [23  Cyc  673,  1605), 

71.  U.  S.— Paclfle  Mall  S3.  Co.  v. 
foliire,    2   Wall.   450,    17   L,.  ed.    805.  • 

Mass. — Mllford  v.  Com.,  144  Mass. 
S4,  10  NE  516. 

Mich. — Woods  v:  Ayres,  89  Mich. 
345.  33  AmR  396. 

S.  D. — Yankton  Bd.  of  Education  v. 
Tankton  County  School  Dist..  23  S.  D. 
429.  431.  122  ^rw  411  [dt  Cyc]. 

Vt. — Woodstock  V.  Hancock,  62  Vt. 
348.  19  A  991. 

7»  Raed  T.  Weule.  176  Fed.  660. 
100  CCA  212;  Champlaln  Constr.  Co. 
V.  O'Brien,  117  Fed.  271;  Weaver  v. 
Norway  Tack  Co.,  80  Fed.  700;  Brush 
Electric  Usht.  etc.,  Co.  v.  Montgom- 
ery, 114  Ala.  433,  21  S  960;  Rees  v. 
Western  E^xposition  Soc..  44  Pa. 
Saper.  881;  Northwestern  Wheel,  etc., 
Co.  T.  Milwaukee  Electric  St.,  etc., 
Co..  94  Wis.  603,  69  NW  371. 

T3.  Cushlng  V.  Chapman,  115  Fed. 
237. 

74.  Mobile  Light,  etc.,  Co.  v. 
Copeland.  (Ala.  A.)  73  S  131;  Hamby 
V.   Collier,   136   Ga.   309,   71  SE  431. 

TC.  See  Chudnovskl  v.  Eckels,  232 
111.   312.  83   NE  846. 

76.  See  Husband  and  Wife  [21 
Cyc   1230). 

77.  Pacbe  v.  Oppenheim,  93  App. 
Div.  221.  87  NYS  704.  But  see  Hus- 
band and  Wife  [21   Cyc  1233]. 

78.  Atchison,  etc..  R.  Co.  v. 
Phelps.  4  Kan.  A.  139.  46  P  183  (hold- 
ing that,  when  one  willfully  and 
maliciously  orders  cars  In  which  to 
ship  stock,  without  any  intention  of 
making  use  of  them.  In  order  to  dam- 
age the  railroad  company,  and  also 
delays  a  train  for  the  same  purpoae, 
there  is  no  implied  contract  on  which 
suit  may  be  brought  by  the  com- 
pany on  waiving  the  tort). 

79.  U.  S. — Farrlngton  v.  Tennes- 
see, 95  U.  S.  679,  683,  24  L.  ed.  558; 
Fletcher  v.  Peclt,  6  Cranch  87,  136, 
3  ti.  ed.  162;  Cincinnati,  etc.,  R.  Co. 
v.  McKeen,  64  Fed.  36,  46,  12  CCA 
14:  McNett  ▼,  Cooper,  13  Fed.  686, 
696. 


Colo. — ^MeCutchen  v.  Klaes,  26  Colo, 
A.  874,  377,  143  P  143.  ,,„,„. 

111.— Fox  V.  Kltton,  19  111,  519,  582. 

Iowa. — Keokuk  v.  Ft.-  Wayne  Blec- 
trlo  Co.,  90  Iowa  «7,  71,  57  NW 
689. 

N.  J. — SUte  v.  Jersey  City,  81  N. 
J.  L.  676,  681,  86  AmD  240, 

Tenn.— Hale  v.  Sharpe.  4  Coldw. 
275,  286. 

Utah.— Adams  v.  Ke*d,  11  Utah 
480,  501,  40  P  720  [alt  168  U.  S.  573, 
18  set  179.  42  L..  ed.  684].  ^       . 

[al  Other  aellliltloiiB.1 — (1)  "One  in 
which  all  the  parties  thereto  have 
performed  all  the  obligatlonB  which 
they  have  originally  assumed."  Wat- 
kins  V.  Nugen,  118  Ga.  372,  874,  46  SE 
262.  (2)  '^One  in  which  the  object 
of  the  contract  Is  performed."  Flet- 
cher V.  Peck,  6  (>anch  (U.  S.)  87, 
136,  3  Li.  ed.  162  (per  Marshall,  C.  J.); 
Bastin  Tel.  Co.  v.  Richmond  Tel.  Co., 
117  Ky.  122,  126-.  77  SW  702,-  26  KyL 
1249;  Skelly  v.  Jefferson  Branch 
Bank,  9  Oh.  St.  607,  623;  Sandusky 
City  Bank  v.  Wllbor,  7  Oh.  St.  482, 
494.  (8)  "One  the  object  of  which  is 
fully  performed."  Cal.  Civ.  Code 
(1903)  i  1661;  N.  D.  Rev.  Codes 
(1899)  i  3919;  Okl.  Rev.  St.  (1903) 
I  812.  (4)  "A  contract  becomes  ex- 
ecuted when  all  is  done  that  Its  terms 
require  to  be  performed.  Until  that 
situation  Is  attained,  the  contract  is 
executory. 'i  Leadbetter  v.  Hawley,  59 
Or,  422,  424.  117  P-289.  (5)  "A  con- 
tract becomes  an  executed  one  when 
nothing  remains  to  be  done  by  either 
party,  and  where  the  transaction  has 
been  completed,  or  was  completed  at 
the  time  the  contract  was  made." 
McNett  V.  Cooper,  13  Fed.  586,  690; 
Kynoch  v.  The  S.  C.  Ives,  14  F.  Cas. 
No.  7,958,  Newb.  Adm.  206  [quot 
Story  Contr.  i  18];  Mettel  v.  dales, 
12  S.  D.  632,  639,   82   NW  181. 

(b]  A  KlSAt  aotnally  made  is  an 
"executed  contract,"  and  such  a  con- 
tract requires  no  consideration  to 
support  it.  Farrlngton  v.  Tennessee, 
95  U.  S.  679,  683,  24  L.  ed.  658. 

[c]  A  preaaat  convayaiuMr  of  land 
Js  an  "executed  contract."  Fulen- 
wlder  V.  Rowan,  136  Ala  287,  34  S 
975, 

80.  U.  S,— rFarrington  v.  Tennes- 
see. 95  U.  a  679,  24  li.  ed.  658; 
Fletcher  v.  Peck,  6  Cranch  87,  136, 
3  L.  ed.  162;  Cincinnati,  etc.,  R.  Co. 
V.  McKeen,  64  Fed.  36,  46,  12  CCA  14; 
Kynoch  v.  The  S.  C.  Ives,  14  F.  CJaa. 
No.    7,958,   Newb.   Adm.    206. 

Ala. — Fulen  wider  v.  Rowan,  136 
Ala.  287,  34  S  975. 

Colo. — Dickson  V.  Dick,  69  Colo. 
583.   687,    588.    151   P  441_rclt  Cycl. 

Iowa. — Keokuk  v.  Ft.  Wayne  Elec- 
tric Co.,  90  Iowa  67,  71.  57  NW  689. 

N.  J, — Jersey  City,  etc.,  R.  Co.  v. 
Jersey  City,  31  N.  J.  L,.  675,  681.  86 
AmD  240. 

N.  Y. — Justice  v.  tang,  42  N.  Y. 
493.  496.  1  AmR  676;  Wickham  v. 
Weil.  17  NYS  618. 

Oh. — Sandusky  City  Bank  v.  Wll- 
bor,  7   Oh.   St.  481. 


S.  D. — Mettel  v.  Gales,  12  S.  D. 
632.  639,  88  NW  181. 

Utah. — Adams  v.  Reed,  11  Utah 
480.  501,  40  P  720  [aff  168  U.  S.  673, 
18  set  179,   42  L.  ed.   684]. 

See  KUlebrew  v.  Murray,  161  Ky. 
346,  151  SW  682  (holding  contract 
executory). 

[a]  Othar  dallBltlons,. — (1)  "A  con- 
tract to  do  some  future  act."  Hale 
V.  Sharpe,  4  Coldw.  (Tenn.)  276,  286. 
(2)  "One  where  it  is  stipulated  .  .  . 
upon  a  sufficient  consideration  that 
something  is  to  be  done  or  not  to  be  < 
done  by  one  or  both  of  the  parties." 
Bergere  v.  Craves,  14  N.  M.  352,  364, 
93  P  762,  61  LRAN8  50.  (3)  "One 
in  which  something  remains  to  be 
done  by  one  or  more  parties."  Wat- 
kins  V.  Nugen,  118  Ga.  372,  374,  45 
SE  262.  (4)  "All  contracts  other 
than  those  the  object  of  which  is 
fully  performed  are  executory  con- 
tracts." Cal.  Civ.  Code  (1903)  (  1661; 
N.  D.  Rev.  Codes  (1899)  i  3919:  Okl. 
Rev.  St.  (1903-)  I  812.  (5)  ".Whilst 
any  act  remains  to  be  done,  the  con- 
tract is  understood  to  be  executory." 
Fox  v.  Kitton,  19  III.  619,  632. 
^  [b]  ZUuatratlons,.— (1)  A  contract 
between  a  city  and  an  electric  light 
company,  by  which  the  company  is 
to  furnish  lights  for  a  certain  num- 
ber of  years  at  a  fixed  price.  Is  an 
executory,  and  not  an  executed,  con- 
tract. Keokuk  v.  Ft.  Wayne  Elec- 
tric Co.,  90  Iowa  67,  57  NW  689. 
(2)  Where  parties  in  the  sale  of 
stock  agreed  to  pay  a  certain  sum 
of  money  on  one  day,  and  on  a  sut>- 
sequent  day  a  certain  other  sum, 
and  at  some  time  to  execute  a  note 
for  a  third  sum,  and  such  acts  were 
done  on  such  days,  the  contract  can- 
not be  said  to  be  executory  merely 
because  the  note  given  was  unpaid. 
Cincinnati,  etc,  R.  Co.  v.  McKeen,  64 
Fed.  36,  12  CCA  14.  (3)  An  agree- 
ment to  sell  is  an  executory  contract. 
Fulenwlder  v.  Rowan,  136  Ala.  287, 
34  S  975.  (4)  A  defective  deed,  being 
only  a  contract  to  convey,  is  there- 
fore an  executory  contract  to  convey. 
Adams  v.  Reed,  11  Utah  480,  40  P  720, 

Sale  of  penoaalty  see  Sales  [86 
(Dye  27]. 

Bale  of  saal  property  see  Vendor 
and   Purchaser  (39   Cyc   1299]. 

81.  Kynoch  v.  The  S.  C.  Ives,  14 
F.  Cas.  No.  7,958,  Newb.  Adm.  206; 
McDonald  v.  Hewett,  IB  Johns.  (N. 
Y.)  349,  8  AmD  241;  Roberta  v. 
Beatty,  2  Penr.  &  W.  (Pa.)  63,  21 
AmD  410. 

82.  Riggs  v.  Tayloe.  20  F.  Cas.  No. 
11.832,  2  Cranch  C.  C. "  697  [rev  on 
other  grounds  1  Pet.  691,  7  L.  ed. 
27B];  Schroeppel  v.  Corning,  10  Barb. 
576  [aft  6  N.  Y.  1071;  Parmelee  v. 
Oswego,  etc.,  R.  Co.,  7  Barb.  599  [aft 
6  N,  Y.  741;  Hale  v.  Sharpe,  4  Coldw. 
(Tenn.)  275. 

[a]  Performano*  begmu — One  who 
has  begun  to  do  what  he  promised, 
but  has  not  flnished,  has  executed  his 
undertaking  in  part.  Adams  v.  Reed, 
11  Utah  480,  40  P  720. 
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and  may  be  ezecatoiy  as  to  one  party  and  execnted 
as  to  the  other."  While  it  has  been  said  that  an 
executed  contract  is  not  properly  a  contract  at  all, 
bat  that  the  contractual  obligation  having  been  per- 
formed, the  parties  are  no  longer  bound,**  this  is 
not  strictly  accurate,  for  the  reason  that,  in  cases 
wherein  the  contract  operates  as  a  grant,  there  is 
an  implied  contract  on  the  part  of  the  grantor  not 
to  reassert  the  right  which  he  has  granted."' 

Formal  ezecntion.  The  word  "executed"  is  also 
used  with  reference  to  contracts  in  the  sense  of 
"made,"  a  meaning  which  is,  of  course,  entirely 
distinct  from  that  already  given." 

[M2]  L  Simple  or  Parol  Contracts.  Contracts 
are  divisible  into  two  classes,  simple  contracts,  and 
contracts  by  q)ecialty.*'  Simple  contracts  are  con- 
.  tracts  whi<^  are  not  under  seal."  They  may  be 
either  written  or  oral,"  and  the  term  is  synonymous 
with  the  term,  "parol  contracts,"""  which  is  also 
used  to  distinguish  contracts  made  verbally  or  not 
under  seiil.'^    Properly  speaking  there  is  no  distinct 


class  of  contracts  merely  in  writing.** 

[i  13]  J.  Written  and  Oral  Oontraets.  A  writ- 
ten contract  is  one  which,  in  all  its  terms,  is  in 
writing."  A  contract  which  is  not  entirely  in  writ- 
ing is  regarded  as  an  oral  or  verbal  contract.** 
Further,  in  order  that  a  contract  may  be  deemed 
to  be  in  writing,  it  must  be  in  legible  characters." 
The  word  "cpntract"  is  broad  enongh  to  include 
contracts  both  in  writing  and  by  parol." 

[$14]  K.  Special  Oontracta.*'  A  special  con- 
tract is  one  with  peculiar  provisions  or  stipulations 
not  found  in  the  ordinary  contract  relating  to  the 
same  subject  matter.  These  provisions  are  such  as, 
if  omitted  from  the  ordinary  contract,  the  law  will 
never  supply."  A  special  contract  may  rest  in 
parol,"  and  the  term  does  not  require  a  eontraet 
by  specialty.* 

[$  16]  L.  Conditional  Contracts.  A  conditional 
contract  is  an  executory  contract,  the  perform- 
ance of  which  depends  on  a  condition.  It  is  not 
simply  an  executory  contract,  since  the  latter  mav 


83.'  U.  S. — Howe  v.  Howe,  etc.. 
Ball  Bearing  Co.,  164  Fed.  820,  88 
CCaV.  636. 

Ala. — Southern  States  Co.  v.  L.ons, 
{A.)   78  S  148 

Cal. — Dean  v.  Sedan  MlUlnK  Co.,  19 
Cal.  A.  28.  124  P  736.  739  [clt  Cyc]. 

Colo. — Omaha  Lumber  Co.  v.  Co- 
operative Inv.  Co.,  65  Colo.  271,  183 
P  1112.  1116  tclt  Cyc]. 

Okl. — Galbreath  Gas  Co.  v.  Llnd- 
sey,  161  P  826. 

Pa. — Moody  v.  McTageart,  29  Pa. 
Super.  466.  468  tquot  Cycl. 

S.  C. — Tucker  v.  Cox.  101  S.  C.  473, 
478.  86  SE  28  [quot  Cyc]. 

[a]  mastnmon. — where  two  par- 
ties enter  Into  a  written  contract  by 
the  terms  of  which  an  easement  In 
real  estate  Is  panted  by  the  first 
party  for  a  term  of  years,  In  con- 
sideration of  certain  thlnw  to  be  per- 
formed by  the  second  party  during 
said  term  of  years,  on  the  exec-.'.tlon 
of  the  contract.  If  the  same  Is  free 
from  fraud  In  Its  execution,  it  be- 
comes an  executed  contract,  and  the 
consideration  a  paid  consideration, 
BO  far  as  the  first  party  Is  concerned, 
and  the  contract  becomes  an  ex- 
ecutory contract  as  to  the  second 
party,  and  Is  binding  on  said  sec- 
ond party.  Galbreath  Gas  Co.  v. 
Llndsey,  (Okl.)   161  P  828. 

84.  Mettel  v.  Gales,  12  S.  D.  632, 
82   NW   181. 

80.  State  v.  Jersey  City,  81  N.  J. 
L.   576,   86   AmD  240. 

88.  See  Case  v.  Collins,  37  Ind.  A. 
491,  76  NE  781;  Watson  v.  Coast,  36 
W.  Va.  463,  14  SE  249. 

Vormal  •ssentioii  of  eontraet*  see 
Infra   if   128-131. 

87.  Perrine  v.  Cheeseman,  11  N.  J. 
L.  174,  19  AmD  388;  Ballard  v. 
Walker,  8  Johns.  Cas.   (N.  Y.)   60. 

88.  Ludwig  V.  Bungart,  26  Misc. 
247,  251,  6«  NTS  51  [rev  on  other 
grounds  48  App.  DIv.  613,  63  NTS 
91];  Rann  v.  Hughes,  7  T.  R.  350,  101 
Reprint  1014.  To  same  effect  Quigly 
V.  Muse,  15 'La.  Ann.  197;  Stabler  v. 
Cowman,  7  Gill  &  J.  (Md.)  284;  Per- 
rine V.  Cheeseman,  11  N.  J.  L.  174, 
19  AmD  388;  De  Crano  v.  Moore,  60 
App.  Dlv.  361,  63  NTS  764,  64  NTS  8; 
Ballard  v.  Walker,  3  Johns.  Cas.  (N. 
Y.)  60  (per  Kent,  J.). 

[a]  OtlMr  dcflnitioiis. — (1)  "Those 
whose  validity  does  not  depend  upon 
their  form,  but  upon  the  presence 
of  a  consideration.  With  the  excep- 
tion of  contracts  under  seal  and  con- 
tracts of  record,  every  contract  re- 
quires a  consideration  to  support  It." 
Corcoran  v.  New  York  Cent.,  etc.,  R. 
Co..  20  Misc.  197,  200,  45  NYS  861 
[aft  26  App.  Dlv.  479,  49  NYS  701 
(aft  164  N.  Y.  687  mem.  68  NE  1086 
mem)].  (2)  "An  agreement  between 
two  parties,  a  drawing  together  of 
two  minds  to  a  common  Intent,  and 
must   be   voluntary   as   well   as    mu- 


tual." Cashion  v.  Western  Union 
Tel.  Co.,  124  K.  C.  469,  466,  32  SE 
746,  46  LRA  160. 

[b]  b  Oeoxcl*  "simple  contracts" 
are  defined  by  the  code  as  all  others 
than  those  specified  as-  contracts  of 
record  and  specialties.  Code  i  2718; 
Western  Union  Tel.  Co.  v.  Taylor,  84 
Oa.   408.   418,   11    RE  396.   8  LRA   189. 

Oontnwta  niUUr  seal  see  Infra 
I  122. 

88.  Webster  v.  Fleming.  178  111. 
140.  62  NE  976:  Perrine  v.  Cheese- 
man, 11  N.  J.  L..  174,  %9  AmD  388. 

SO,  Justice  V.  Lang,  42  N.  Y.  493, 
1  AmR  676. 

•1.  Kime  V.  Tobyhanna  Creek  Ice 
Co..  240  Pa.  61,  87  A  278.  ' 

BS.  Perrine  v.  Cheeseman,  11  N. 
J.  L.  174,  19  AmD  388;  Ballard  v. 
Walker,  8  Johns.  Cas.    (N.  YJ   60. 

83.  Railway  Pass.,  etc.,  (jonduct- 
ors  Mut.  Aid,  etc.,  Assoc,  v.  Loomis, 
143  111.  660.  667.  32  NE  424;  Ames 
v.  Moir,  130  III.  683,  689,  22  NE  536: 
Wood  V.  Williams,  40  111.  A.  116,  118 
[aft  142  111.  269,  31  NE  681,  34  AmSR 
79];  Marlon  County  v.  Shipley,  77 
Ind.  538,  655;  Wright  v.  Latham,  7 
N.  C.  298,  301;  Morrison  v.  Davis,  20 
Pa.  171,  177,  67  AmD  695. 

"A  written  contract  creates  a  speci- 
fied relation  between  the  parties,  and 
when  the  duties  of  that  relation  are 
not  fully  defined  In  the  contract,  the 
law  defines  them  according  to  the 
circumstances."  Morrison  v.  Davis, 
20  Pa.   171,  177,  67  AmD  695. 

"A  contract  in  writing  contains.  In 
express  terms,  or  by  natural  infer- 
ences, the  stipulation  into  which  the 
parties  have  thought  proper  to  en- 
ter." Wright  V.  Latham,  7  N.  C.  298, 
301. 

[al  OoaMngtatt  eontiaot,— A  con- 
tract in  writlnK  is  none  the  less  so 
because  it  expresses,  and  its  oper- 
ation depends  on.  a  contingency. 
When  the  contingency  happens,  the 
minds  of  the  parties  meet  as  to  all 
the  terms  which  the  contract  ex- 
presses, and  to  write  them  over  agairf 
would  be  one  of  those  useless  acts 
which  the  law  does  not  require.  In- 
surance, etc.,  Co.  V.  State  Nat.  Bank, 
6  Mo.  A.  333  [all  71  Mo.  681. 

84.  U.  S. — Snow  V.  Nelson,  118 
Fed.  368,  367. 

D.  C. — Evans  V.  Schoonmaker,  2 
App.  62,  71. 

111. — Railway  Pass.,  etc..  Conductors 
Mut.  Aid,  etc.,  Assoc,  V.  Loomis,  142 
111.  660,  667.  32  NE  424  [clt  Bishop 
Contr.  !  163];  Fuchs,  etc.,  Mfg.  Co. 
V.  Klttredge,  146  111.  A.  350,  363  [aff 
242  111.  88,  89  NE  7231;  Rlttenhouse, 
etc.,  Co.  V.  Barry,  98  111.  A.  548.  554 
[rev  on  other  grounds  198  III.  602,  64 
NE  996];  Murphy  v.  Cicero  Lumber 
Co.,   97   111.   A.   510. 

Ind. — Louisville,  etc.,  R.  Co.  v.  Rey- 
nolds. 118  Ind.  170,  172,  20  NE  711; 
Marlon    County    v.    Shipley,    77    Ind. 


663,  655;  Fishbein  v.  Patne,  62  Ind.  A. 
441,  100  NE  766;  Locomotive  Fire- 
men Brotherhood  L.  F.  ft  R  t.  Cor- 
der.  62  Ind.  A.  214.  97  NE  126,  126; 
Miller  V.  Sharpe,  62  Ind.  A.  11.  100 
NE  1.08,  109;  Stauffer  v.  LinenthaU 
29  Ind.  A.   30S,  64  NE  643. 

B.  C. — Embree  v.  HcKee,  14  B.  C. 
46,  46. 

"When  the  whole  of  a  contract  has 
not  been  reduced  to  writing,  such  a 
contract  in  its  entirety  Is  to  be  re- 
garded as  a  parol  contract,  subject 
to  all  the  incidents  of  purely  parol 
contracts."  B^vans  v.  Schoonmaker, 
2  App.  (D.  C.)  62,  71. 
_»5.  Aradalou  v.  New  York,  etc_ 
R.  Co.,   (Mass.)    114  NE  297,  299. 

"When  the  parties  undertake  to  put 
their  agreement  in  writing  and  ex- 
press its  crucial  terms  by  char- 
acters or  symbols  so  Illegible  that 
the  tribunal  established  to  try  the 
facts  cannot  determine  the  signlflca- 
Uon  of  that  which  is  on  the  paper, 
then  no  contract  in  writing  has  bean 
made."  Aradalou  v.  New  York,  etc, 
R.  Co.,  supra. 

88.  Frankfort  Modes  Glass  Works 
V.  Arbogast  148  Ry.  4,  146  SW  1122; 
Musgrove  v.  Jackson,  59  Miss.  390; 
Rann  v.  Hughes,  7  T.  R.  ISO,  101 
Reprint  1014. 

[a]  Tbsra  la  ao  dlfferanoa  iMtwaea 
Hm  oluuaotax  of  a  wxlttaa  aaA  Tarbal 
ooatraot;  the  only  dlfterence  being 
that  in  the  one  case  the  evidence 
of  the  terms  of  the  contract  is  in 
writing,  while  in  the  other  It  is  not. 
Musgrove    t.    Jackson,    69    Miss.    390. 

[b]  AppIloatlOB  of  nUa^.— In  an  ac- 
tion to  recover  on  an  employment 
contract,  an  instruction  that,  if  the 
parties  entered  into  a  subsequent 
contract  for  a  permanent  reduction 
of  plaintiff's  salary,  the  verdict 
should  be  for  defendant,  was  not  Im- 
proper for  failing  to  Insert  the  word 

parol"  before  contract,  where  all  the 
evidence  was  directed  to  proof  of  a 
parol   contract,   and   since   the    word 

contract"  Includes  both  written  and 
parol  contracts.  Frankfort  Modes 
Glass  Works  v.  Arbogast,  148  Ky.  4, 
146    SW    1122. 

87.  aealaA  ooatnwta  see  infra 
I  122. 

88.  Jackson  v.  Creek,  47  Ind.  A 
641,  94  NE  416,  418;  Indianapolis 
Coal  Tract.  Co.  v:  Dalton,  43  Ind.  A. 
330,  87  NE  662,  654;  Pence  v.  Beck- 
man,  11  Ind.  A.  264,  39  NE  169,  170, 
54  AmSR  506;  Forester  v.  Forester, 
10  Ind.  A.  680,  88  NE  426,  427.  See 
also  Ward  v.  Missouri  Paa  R.  Co., 
168  Mo.  226,  58  SW  28  (holding  a 
contract  special  only  as  it  alters  gen- 
eral  terms  and   conditions). 

88.  Midland  Roofing  Mfg.  Co.  v.  : 
Pickens,  96  S.  C.  286,  80  SE  484.  i 

1.  Midland  Roofing  Mfg.  Co.  v.  •' 
Pickens.  96  S.  C.  286,  80  SB  484. 

■peolalty  oontraeta  see  infra  i  182." 


For  latar  oaaaa,  davaiopaiMita  and  ohangaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  an  absolute  agreement  to  do,  or  not  to  do,  some- 
thing, but  it  is  a  eon'tract  whose  very  ezistenoe  and 
petformance  depends  on  a  eontingeney  and  con- 
dition.' 

[f  16]  IL  OratnitOTU  Contracts.  A  gratuitous 
eontraet  is  defined  to  be  one  the  object  of  which  is 
the  benefit  of  the  person  with  whom  it  is  made, 
without  any  profit  received  or  promised  as  a  con- 
sideration for  it,  as,  for  example,  a  gift.' 

[f  17]  N.  Bilatenl  and  Unilateral  Oontntcts.  A 
bilateral  contract  is  one  in  which  there  are  recip- 
rocal promises,  so  that  there  is  something  on  both 
sides  to  be  done  or  forborne,*  while  a  unilateral 


contract  is  one  in  which  there  is  a  promise  on  one. 
side  only,  the  consideration  on  the  Qther  aide  being 
executed.*  "Unilateral,"  however,  is  , frequently 
employed  by  the  courts  to  express  absence  of  mutu- 
ality.* 

[\  18]  O.  OommutatiTe  Oontzacts.  "Commuta- 
tive contract"  is  a  term  used  in  the  civil  law  to 
designate  a  contract  in  which  ^ach  of  the  contract- 
ing parties  gives  and  receives  an  equivalent.''  The 
contract  of  sale  is  of  this  kind:  the  seller  gives 
the  thing'  sold,  and  receives  the  price  which  is  the 
equivalent;  the  buyer  gives  the  price,  and  receives 
the  thing  sold,  whicl)  is  the  equivalent.* 


IL    WHAT  LAW  GOVEBKS 


[i  19]  A.  Oenaral  Snks.*  A  contract  is  gov- 
erned as  to  its  intrinsic  validity  and  effect  by  the 
law  with  reference  to  which  the  parties  intended, 
or  fairly  may  be  presumed  to  have  intended,  to 
contract,*"  the  real  place  of  the  contract  being  a 
matter  of  mutual  intention,  except  in  exceptional 
cireumstanees  evincing  a  purpose  in  making  the 


contract  to  commit  a  fraud  on  the  law."  This  law 
governs  not  only  as  to  the  execution,  authentica- 
tion, and  construction  of  the  contract,  but  also  as 
to  the  legal  obligations  arising  from  it,  and  as  to 
what  is  to  be  deemed  a  performance,  satisfaction, 
or  discharge."     The  intention  of  the  parties  may 


8.  Nashville,  etc.,  R.  Co.  v.  Jones. 
2  Coldw.  (Tenn.)  574,  594  (quot 
Story  Contr.  |  201;  French  v.  Osmer, 
67  Vt  427.  431,  32  A  2B4. 

8.  Georgia  Penitentiary  Co.  v. 
Nelms,  66  Qa.  499.  SOS,  38  AmR  793 
(quot  Bouvler  L.  D.]. 

4.  Wlrkham  v.  Well.  17  NTS  518. 
S19:  Wlpders  v.  Kenan.  161  N.  C.  628, 
«J2.  77  SE  687  [clt  GycJ. 

5.  Haynes  Auto  Co.  v.  Turner,  18 
Ga.  A.  22.  23.  88  SE  717LWlckham 
V.  Well.  17  NTS  518,  519:  Winders  v. 
Kenan.  161  N.  C:  628,  632,  77  SE  687 
(«lt  Cyc]. 

6.  see  Wefel  v.  Stlllnuui,  151  Ala. 
249.  44  S  203:  Georgia  Fruit  Ezch.  v. 
TurnlDseed,  9  Ala.  A.  123,  62  S  642: 
Cothran  v.  Witham,  123  Ga.  190,  61 
SE  285:  Joseph  Schl'tz  Brewing  Co. 
■V.  Korap,  118  111.  A.  566:  Hl(fh  Whe»' 
Auto  Parts  Co.  v.  Journal  Co..  50 
Ind.  A.  396.  98  NE  442:  Steltzer  v. 
dilra^ro.  etc.,  R.  Co..  156  Iowa  1,  134 
NW  578,  t.RA1915TlJ  1017;  Owen  v. 
National  Hatchet  Co..  147  Iowa  893. 
121  NW  1076.  128  NW  3^3;  Buffl-'erto- 
V.  HcNally.  192  Mass.  198.  78NE  309; 
'Laclede  Constr.  Co.  v.  TudOT-  Iro-' 
Works.  169  Mo.  137.  69  PW  384:  Col 
Hirsrh.  etc.  Iron,  etc..  Co.  v.  Para- 
enuld.  6tc.  R.  Co..  148  Mo.  A.  173 
127  SW  623:  MeUner  v.  Knox,  77 
Misc.  271.  136  NTS  681  laff  153  App. 
Dir.  911  mem.  137  NTS  1129  meml: 
Newberry  v.  Webb,  68  W.  Va.  209,  89 
SB  792. 

M»e*aaitT  sad  •ztateaa*  ox  mntn- 
■Uty  see  Infra  l(  179-192. 

7.  Black  U  D.:  Burrlll  To.  p.  {clt 
Pothler  Contr.  Sale  pt  1  I  1;  Pothler 
Obi.  pt  1  c  1  I  1  art  1]. 

[al  nCMMat  dasaes. — "Such  con- 
tracts are  usually  distributed  Into 
four  classes  namely:  Do  ut  des  (I 
r:\ve  that  you  may  give);  Facio  ut 
facias  (I  do  that  you  may  do);  Faclo 
ut  des  (I  do  that  you  may  give); 
Do  ut  facias  (I  give  that  you  may 
do)."    Bouvler  L,.  D. 

[b]  "A  nmolxktoxy  coadltloix  Is  Im- 
flud  la  an  oonmmtattv*  oontnMsta, 
to  take  effect  in  case  either  of  the 
parties  does  not  comply  with  his 
engagements;  In  this  case  the  con- 
tract is  not  dissolved  of  rifftt;  the 
party  complaining  of  a  breach  of  the 
contract  may  either  sue  for  Its  dis- 
solution with  damages,  oc.  if  the 
drcamstances  of«the  case  permit, 
demand  a  specific  nerformance.  .  .  . 
The  dissolving  condition  .  .  .  when 
accomplished,  operates  the  revocation 
of  the  obligation,'  placing  matters  in 
the  same  state  as  though  the  obliga- 
tion liad  not  existed.  The  creditor 
■eeldng  to  avail  himself  of  it  is 
obliged  to  restore  what  he  has  re- 
ceived.- i  .  .  If  the  buyer  does  not 
pay  the  price,  the  seller  may  sue  for 
the  dissolution  of  the  sale.  .  .  .In 
certain  cases  the  judge  may  grant  to 


the  buyer  a  longer  or  shorter  time, 
according  to  circumstances,  provided 
such  term  exceed  not  six  months. 
.  .  .  In  order  to  enforce  the  resolu- 
tory condition  there  must  be  a  Judi- 
cial demand  and  a  regular  adjudi- 
cation. .  .  .  This  resolutory  condition 
may  be  waived,  or  such  changes  may 
have  taken  place  that  the  parties 
cannot   be    put    back   into    the    same 

Sosition  In  which  they  were,  or  the 
ellnquent  party  may  have  had  a 
proper  excuse  for  want  of  prompt- 
ness in  performance;  all  which  things 
are  proper  to  be  submitted  to  the 
.iudgment  of  a  court."  Rldines  v. 
Johnson,  128  U.  S.  212.  216.  9  SCt  72. 
32  L.  ed.  401. 

tc]  la  gonial  ana  commutative  con- 
tracts are  declared  to  be  "those  in 
which  what  Is  done,  given  or  prom- 
ised by  one  party,  is  considered  a*; 
equivalent  to,  or  a  consideration  for 
wnat  Is  done,  given  or  prom<8ed  by 
the  other."  Civ.  Code  art  1768:  Rid- 
l-gs  V.  Johpson,  128  U.  S.  212.  216,  9 
!^rt  72.  32  L.  ed.  401;  Gondson  v. 
Vlviai  Oil  Co.,  129  La.  9SS.  57  S  2S1. 
See  Delablgarre  v.  New  Orleans  Sec- 
ond. Municipality,  3  La.  Ann.  230. 
B.     Bouvler  L.  D. 

9.  See  generally  Conflict  of  Laws 
12  C.  J.  p  427. 

10.  V.  B. — Prltchard  v.  Norton,  106 
T7.  S.  124,  1  SCt  102.  27  L.^d.  104; 
Wayman  v.  Southard,  10  Wheat  1, 
6  L.   ed.   253. 

Ala. — New  Tork  L.  Ins.  Co.  v. 
Scheuer.  73  S  409. 

Cal. — ^Bertonneau  v.  Southern  Pac 
Co..  17  Cal.  A.  439.  120  P  63. 

Conn.— -New  Haven  Trust  Co.  v. 
Camp.  81  Conn.  BS9.  71  A  788. 

D.  C. — Flak  Rubber  Co.  v.  MuHer. 
42  Apn.  49;  Washington  Nat.  Bldg.. 
etc..  Assoc.  V.  Pffer.  31  App.  434.  14 
A»">Ca^  734;  Croissant  v.  Empire 
State  Realty  Co.,  29  App.  538. 

Ind. — Eagle  v.  New  Tork  It  Ins. 
Co..  48  Ind.  A.   284.   91   NB  814. 

Iowa. — Moran  v.  Moran.  144  Iowa 
451.    123   NW   202.   30   LRANS   898. 

Kan. — ^Heery  v.  J.  L.  Mott  Iron 
Works  Co..  10  Kan.  A.  579,  63  P  904. 

La. — Tillman  v.  Mosely,  14  La.  Ann. 
710. 

Mich— Millar  v.  Hilton.  189  Mich. 
636.   165  NW  674. 

N.  J.— Mayer  v.  Roche.  77  N.  J.  U 
681.   75  A  235.   26   LRANS   763.  ■ 

Okl.— Midland  Sav.,  etc.,  Co.  v. 
Henderson.  ISO  P  868. 

S.  D. — Union  Clty^  Commercial 
pank  V.  Jackson,  7  S.  T>.  136,  63  NW 
548. 

Wash.— Crawford  v.  Seattle,  etc., 
R.  Co.,  86  Wash,  628.  160  P  1165, 
1157,  LRA1916D  732  Jclt  Cyc]. 

Wis. — InternatloT'al  Harvester  Co. 
v.  McAdam,  142  Wis.  114.  124  NW 
1042,  26  LRANS  774.  20  AnnCaa  614. 

Bng. — ^Lloyd  v.  Guit>ert,  L,  R.  1  Q. 


B.  115,  6  ERC  870. 

"The  general  principle  is  that  a 
contract  is  to  be  governed  by  the 
law  with  a  view  to  which  it  was 
made,  and  this  is  a  question  of  in- 
tention, to  be  deduced,  when  not  ex- 
pressly declared,  from  the  place, 
t6rms,  character,  and  purposes  of  the 
transaction."  Croissant  v.  Emp're 
State  Realty  Co..  29  App.  (D.  C.)_  538. 

11.  Internatior.al  lurvester  Co.  v. 
McAdam,  142  Wis.  114.  118,  124  NW 
1042.  26  LRANS  774,   20  AnnCas  614. 

"As  to  mere  personal  contracts  the 
law  thereof  as  to  their  validity  and 
Interpretation,  Is  that  of  the  place 
where  they  were  made;  the  lex  loci 
contractus,  unless  the  parties  thereto 
intended  that  they  should  be  gov- 
erned by  the  law  of  the  place  of  per- 
formance; the  lex  loci  solutionis,  or 
of  some  other  place.  That  Is,  the 
place  of  the  contract  is.  generally 
speaking,  a  matter  of  mutual  Inten- 
tion, but  the  intended  place,  as  de- 
termined by  legal  presumption  in 
some  cases  and  evidentiary  circum- 
stances in  others,  settles  all  oue.s- 
t-'ons  as  to  the  legal  tpst  of  validity 
and  Interpretation.  Such  presump- 
tion, in  the  absence  of  evidence  to 
the  contrary,  is  that  the  place  of 
making  and  performance,  in  a  phys- 
ical sense.  Is  the  place  In  a  legal 
sense,  ^ut  the  pla^e  of  pe.-formaice 
when  different  from  that  of  the  ac- 
tual making,  is  the  place  in  such  le- 


gal sensi,  subject  to  the  presumption 
being  rebutted  by  clear  evidnnre  of 
intention,  this  being  again  subject  to 
somp  exceptions  ii  case  of  Intent'on 
to  commit  a  fraud  on  the  law."  I-<- 
temational  Harvester  Co.  v.  McAdam, 
supra. 

[a]  Ths  tram  ■proper  law  of  • 
coatract"  means  the  law  or  laws  by 
which  the  part'es  to  a  contract  i-- 
tended,  or  may  fairly  be  presumed 
to  have  intended,  the  contract  to  he 
governed,  or  in  other  words  the  law 
or  laws  to  which  the  parties  intend- 
ed, or  may  fairly  be  presumed  to 
have  Intended,  to  submit  themselves, 
or  more  accurately,  although  in  more 
cumbersome  language,  the  law  of  the 
country  or  the  laws  of  the  countries 
by  the  law  or  the  laws  whereof  the 
narties  to  a  contract  intended  or  may 
fairly  be  nresumed  to  have  intended 
the  contract  to  he  governed.  Dicey 
Confl.  L.  Rule  143:  Hamlyn  v.  Tal's- 
ker  Distillery.  [18941  A.  C.  202; 
Lloyd  V.  Gulbert.  L.  R.  1  Q.  B.  115, 
6  B.  &  S.  100.  118  ECL  100,  122  Re- 
print 1134.  5  ERC  870;  In  re  Mis- 
souri SS.  Co.,  42  Ch.  D.  321. 

U.  U.  S.— Owen  V.  Giles,  157  Fed. 
825.   8B  CCA   189. 

Iowa.- — Banco  de  Sonora  v.  Bank- 
ers' Mut.  Casualty  Co..  124  Iowa  676, 
100  NW  632.   104  AmSR  367.     . 

Ky. — Clarey  v.  Union  Cent.  L.  Ins. 
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be  either  expressed  or  implied  trma  their  aets  and 
conduct  at  the  time  of  making  the  contract;"  Par- 
ties to  a  contract  may  contract  with  reference  to 
the  laws  of  any  state  or  country,  if  .they  have  a 
substantial  connection  with  the  subject  matter.^* 
Place  of  contract.'''  The  act  of  the  parties  in 
entering  into  a  contract  at  a  particular  place,  in 


the  absence  of  anything  shown  to  the  contrary,  sufli- 
eiently  indicates  their  intention  to  contract  with 
reference  to  the  laws  of  that  place;  hence  the  rule, 
as  it  is  usually  stated,  that  a  contract  as  to  its 
validity  and  'intetpretation  is  governed  by  the  law 
of  the  place  where  it  is  made — the  lex  loei  eon- 
tractus,'^  or,  more  aceurately,  that  contracts 


are 


Co„  143  Ky.  540.  138  SW  1014,  1016. 
S3  L,RANS  881  (quot  Cyc];  Davis  v. 
Morton.  6  Bush  160,  96  AmD  346. 

Mass. — Hill  V.  Chase,  143  Mass. 
129,  9  NE  30;  Stebbina  v.  Leowolf.  3 
Cush.   137. 

Mo. — Thompson  v.  Chicago  Trad- 
ers'  Ins.  Co.,   189  Mo.  l?,  68  SW  .889. 

N.  Y. — Dickinson  v.  Bdwards,  77 
N.  T.  673,  33  AmR  671. 

[a]  -  ninatnUoiiui. — (l)'Where  two 
citizens  of  France,  at  Paris  entered 
Into  a  marriage  contract  for  oom- 
munity  of  goods  according  to  the 
law  or  Paris,  .and  the  husband  after- 
ward deserted  his  wife,  went  to  New 
York,  and  after  remaining  there 
many  years,  died  there,  it  was  held 
that  the  rights  of  the  wife  In  the 
distribution  of  the  estate  must  be 
governed  by  the  law  of  France.  De- 
couche  V.  Savetler,  3  Johns.  Ch.  (N. 
Y.)  190,  8  AmD  478.  (2)  Where 
plaintiffs  who  lived  In  New  York 
made  a  contract  In  New  York  with 
defendants,  whereby  plaintiffs  paid 
certain  bills  for  defendants'  accom- 
modation, the  money  being  paid  In 
Mew  York,  It  was  held  in  an  action 
In  New  York  to  recover  the  amount 

Said  on  such  bills  that  the  law  of 
lew  York,  and  not  that  of  Missouri, 
KOTemed  the  contract  notwithstand- 
ing defendants  resided  In  Missouri, 
and  the  bills  were  drawn  there.  Suy- 
dam  V.  Barber,  18  N.  Y.  488,  76  AmD 
154  Irev  13  N.  Y.  Super.  34].  (3). 
Where  money  was  borrowed  In  Mas- 
sachusetts of  A  by  an  agent  of  B, 
a  resident  of  New  Hampshire,  the 
agent  being  employed  by  B  for  the 
purpose,  and  the  latter,  after  receiv- 
ing the  money  from  the  agent  to 
whom  it  had  been  delivered  by  A. 
signed  and  returned  to  A  a  receipt 
sent  with  the  money,  it  was  held 
that  the  contract  was  made  In  Mas- 
sachusetts and  governed  by  the  laws 
thereof,  and  that  the  fact  that  the 
receipt  was  signed  In  New  Hamp- 
shire was  immaterial.  Hill  v.  Chase, 
143  Mass.  129.  9  NE  SO.  (4)  A  stat- 
ute of  the  state  in  \^hlch  an  action  is 
tried,  provldlnir  that  time  is  not  of 
the  essence  of  a  contract  unless  by 
its  terms  expressly  so  provided,  has 
no  application  where  the  contract  In 
suit  was  made  and  was  to  be  per- 
formed In  another  state.  Owen  v. 
Oilea,  157  Fed.  826.  86  CCA  189.  (6) 
If  by  the  lex  loci  the  day  of  perform- 
ance of  a  contract  Is  extended  to 
Monday,  when  the  contemplated  Say 
of  performance  falls  on  Sunday,  that 
rule  will  be  applied  in  the  place 
where  the  contract  was  to  be  per- 
formed. Stebblns  v.  Leowolf,  S 
Cush.    (Mass.)    137. 

13.  Bertonneau  v.  Southern  Pac. 
Co..  17  Cal.  A.  4.19.  120  P  63. 

Bjtj^ass  liit«utloii  see  infra  text 
and  notes  81-34.' 

Xmi>lled  latentloa  see  Infrar  text 
and  note  86. 

14.  Crawford  v.  Seattle,  etc,  R. 
Co.,  86  Wash.  628,  160  P  11S6,  L.RA 
1916D  732. 

15.  OoastmetloB  of  contract  as  to 
place  where  made  see  Infra  {   681. 

16.  U.  S. — ^Northwestern  Mut.  ■  L. 
Ins.  Co.  V.  McCue,  223  U.  S.  234,  32 
set  220,  66  L.  ed.  419,  38  L.RANS 
67;  Mutual  L.  Ins.  Co.  v.  Cohen,  179 
IT.  S.  262,  21  set  106,  45  U  ed.  181; 
Pritchard  v.  Norton,  106  U.  S.  124,  1 
set  102,  27  Ij.  ed.  104;  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  23  L,. 
ed.  245;  Wilcox  y.  Hunt.  13  Pet.  378, 
10  I^.  ed.  209;  Cox  v.  U.  S.,  6  Pet. 
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to  be  governed  u  to  their  nature,  validity,  and  tn- 
terpretation  by  the  law  of  the  place  where  they 
were  made,  unless  the  eontraeting  parties  clearly 
appear  to  have  had  some  other  place  in  view.^'  The 
presumption  recog^nized  by  these  statements,  thnt 
the  proper  law  of  the  contract  is  the  law  of  the 
country  where  the  contract  is  made,  applies  with 
special  force  when  the  contract  is  to  be  performed 
wholly  in  the  country  where  it  is  made,  or  may  be 
performed  anywhere;  but  it  may  apply  to  a  con- 


tract partly  or  even  wholly  to  be  performed  in  an- 
other country." 

Place  of  perfozmancis.  When  the  contract  is 
made  in  one  country  and  is  to  be  performed  either 
wholly  or  partly  in  another,  the  proper  law  of  the 
contract,  especially  as  to  the  mode  of  performance, 
may  be  presumed  to  be  the  law  of  the  country 
where  performance  is  to  take  place,  the  lex  loci 
solutionis/'    This  rule  yields  to  a  contrary  intent 
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86  AmD  364;  Bryant  V.  Edson,  8  Vt. 
825.  30  AmD  472. 

Va. — Warder  v.  Aroll,  2  Wash.  (2 
Vr.)  282,  1  AmD  488. 

Wash. — Crawford  v.  Seattle,  etc., 
R.  Co.,  86  Wash.  628,  160  P  1156, 
LRA1916D  732:  Phoenix  Packing  Co. 
v.  Humphrey-Ball  Co..  68  Wash.  396, 
108  P  962:  Carstens  Packing  Co.  v. 
Southern  Pac.  Co..  58  Wash.  239,  108 
P  613,    27  LRANS   975. 

W.  Va. — Davidson  v.  Browning,  73 
W.  Va.  276,  80  SB  863.  LRA1915C 
976:  Crumlist  v.  Central  Impr.  Co.. 
38  W.  Va.  390,  18  SE  466,  45  AmSR 
878,  23  LRA  120;  Stevens  v.  Brown, 
20  W.  Va.  450. 

Wis. — International  Harvester  Co. 
V.  McAdam,  142  Wis.  114,  124  NW 
1042,  26  LRANS  774.  20  AnnCas  614; 
Fisher  v.  Otis.  3  Cbandl.  78. 

Wyo.— Studebaker  Bros.  Co.  v.  Mau, 
18  Wyo.  368,  80  P  151,  110  AmSR 
1001. 

Eng. — Chatenay  v.  Braxlllan  Sub- 
marine Tel.  Co.,  [18911  1  Q.  B.  79; 
Gibbe  V.  La  Socl»t£  Industrielle,  etc., 
25  Q.  B.  D.  399;  Jacobs  v.  Credit 
Lyonnals,  12  Q.  B.  D.  689,  1  ERC 
388;  Lloyd  v.  Gulbert.  L.  R.  1  Q.  B. 
116.  6  B.  &  S.  100,  118  ECL  100.  122 
Reprint  1134.  5  ERC  870:  In  re 
Bonaoina,  [1912]  2  Cb.  394;  Kearney 


v.  King,  2  B.  &  Aid.  301.  108  Reprint 
377;  Sprowle  v.  Legge,  1  B.  &  C.  16, 
8  ECL  8,  107  Reprint  7;  Arnott  v. 
Hedfern,  3  Blng.  363,  11  ECL  177. 
130  Reprint  649,  2  C.  &  P.  88,  12 
ECL  466;  Scott  v.  Pllklngton,  2  B.  A 
S.  11,  110  ECL  11,  121  Reprint  978: 
Robinson  v.  Bland,  2  Burr.  1077,  97 
Reprint  717;  Peninsular,  etc..  Steam 
Nav.  Co.  V.  Shand.  3  Moore  P.  C.  N.  S. 
272,  16  Reprint  103. 

Can. — Black  v.  Reg.,  29  Can.  S.  C 
693. 

Ont— In  re  Harte,  22  Ont  510. 

[a]  AvplicatloB  of  m».  Where 
the  lex  loci  contractus  deals'  with  the 
substantive  liability  of  a  party  to  a 
contract,  to  be  performed  where 
made,  the  enforcement  of  which  Is 
sought  In  another  Jurisdiction,  a  lim- 
itation on  such  liability  imposed  by 
the  law  of  the  place  of  the  contract 
will  be  enforced  by  the  forum  where 
the  remedy  is  sought,  unless  contrary 
to  public  policy.  Hinkly  v.  Preick. 
86  N  J.  L.  281.  90  A  1108.  LRA1916B 
1041. 

17.  Liverpool,  etc.,  Co.  v.  Phenlx 
Ins.  Co.,  129  U.  S.  397,  9  SCt  469,  32 
L.  ed.  788;  Croissant  v.  Empire  State 
Realty  Co.,  29  App.  (D.  C.)  538; 
Eagle  v.  New  Tork  L.  Ins.  ■Co.,  48 
Ind.  A.  284.  91  NB  814;  Western 
Union  Tel.  Co.  v.  Parsley,  67  Tex, 
Civ.  A,   8,  121   SW  226. 

[a]  Beaaon  (or  ttM  ml*.— "When 
a  merchant  of  France,  Holland,  or 
England,  enters  into  a  contract  in  his 
own  country,  he  must  be  presumed 
to  be  conusant  of  the  laws  of  tha 

Elace  where  he  is,  and  to  expect  that 
is  contract  is  to  be  Judged  of  and 
carri0ci  Into  eftect  according  to  those 
laws;  and  the  merchant  with  whom 
he  deals,  if  a  foreigner,  must  be  sup- 
posed to  submit  himself  to -the  same 
4awa,  unless  he  has  taken  care  to 
stipulate  for  a  performance  in  some 
other  country,  or  has.  In  some  other 
way.  excepted  his  particular  con- 
tract from  the  laws  of  the  country 
where  he  Is."  Blanchard  v.  Russell, 
13  Mass.   1,  4,    7  AmD  106. 

[b]  The  cxpresBioa  "pla«*  of  ooa* 
taaet,"  in  the  rule  that  the  validity 
of  a  contract  is  governed  by  the  law 
ot  the  place  of  contract  has  gener- 
ally been  employed  to  mean  the  place 
where  the  contract  is  entered  Into. 
Mayer  vi  Roche,  77  N.  J.  L.  681,  75 
A  236.  26   LRANS  763. 

18.  Clarey  v.  Union  Cent  L.  Ins. 
Co..  148  Ky.  640.  136  SW  1014.  1015, 
33  LRANS  881   Cquot  Cycl. 

19.  U.  S. — Hall  V.  Cordell,  142  U. 
S.  116.  12  SCt  164.  36  L.  ed.  956:' 
Pritchard  v.  Norton.  106  U.  S.  124.  I 
SCt*  102.  87  L.  ed.  104;  Scudder  v. 
Union  Nat  Bank.  91  U.  S.  406,  23  I.- 
ed.  245;  Brabston  v.  Gibson,  9  How. 
263,  13aL.  ed.  131;  Bell  v.  Bruen,  1 
How.  169,  11  L.  ed.  89;  Andrews  v. 
Pond.  13  Pet  65,  10  L.  ed.  61;  Cqx 
V.  U.  S.,  6  Pet  172,  8  L.  ed.  369;  Title 
Guaranty,  etc..  Co.  v.  Witmlre.  196 
Fed.  41,  116  CCA  43:  Easton  v.  Wos- 
tenholm,  137  Fed.  524,  70  CCA  108; 
Martin  v.  Roberts,  36  Fed.  217:  Hart 
v.  Barney,  etc..  Mfg.  Co.,  7  Fed.  543; 
Gx  p.  Heldelback,  11  F.  Cas.  KOi 
6,322,  2  Lowell  626;  Howensteln  v. 
Barnes,  12  F.  Cas.  No.  6,786,  6  Dill. 
482<  Payson  v.  Withers,  19  F.  Cas. 
No.  10,864,  6  Blss.  269;  Pope  v. 
Nlckerson,  19  F.  Cas.  No.  11.274.  8 
Story  466;  Tork  v.  Wlstar,  80  P.  Cas. 
No.   18,141.  , 

Ala. — New  Tork  L.  Ins.  Co.l  (*. 
Scheuer,   73  S   409.  >  "^^ 

Ark.— Midland  Valley  R.  Co.  v, 
Moran  Bolt,   etc.   Mfg.   Co.,   80   Ark. 
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of  the  parties',"  although  it  has  been  said  that,  "to 
show  that  the  parties  did  not  intend  the  place  of 
performance  to  be  the  place  of  the  contract,  when 
void  at  the  place  of  performance,  it  must  clearly 
appear  that  they  intended  to  be  governed  by  the 
law  of  the  place  where  .  .  .  [the  contract]  was 
made."" 
Neither  place  of  contract  nor  place  of  perform- 


899,  9?  SW  <79,  10  AnnCaa  S72; 
Hough  V.  Maupln,  73  Ark.  518,  84  SW 
717. 

Colo. — Cockburn  v.  Kinsley,  26 
Qolo.  A.  89,  13(  F  1112. 

Conn. — ^lUuBtrated  Postal  Card, 
etc.,  Co.  V.  Holt,  86  Conn.  140,  81  A 
1061;  Cltlz^is'  Nat.  Bank  v.  Hine,  49 
Conn.'  236;  Lewis  v.  McCabe,  49 
Conn.  141,  44  AmR  217:  Medbury  v. 
Hopkins,  3  Conn.  472;  Smith  v. 
Mead,   3  Conn.   253,   8  AmD  183. 

D.  C. — -Flsk  Rubber  Co.  v.  MuUer. 
42  App.  49;  Washington  Nat.  Bldg.. 
etc.,  Assoc,  y.  Pifer,  31  App.  434,  14 
AnnCas  734;  Allemannia  P.  Ins.  Co. 
V.  Fireman's  Ins.  Co.,  28  App.  330,  14 
LRANS  1049  [aft  209  U.  S.  326,  28 
set  544,  62  L.  ed.  816,  14  AnnCas 
948]. 

Ga.— <;iamplon  v.  Wilson,  64  Ga. 
184:  Dunn  v.  Welsh,  62  Oa.  241; 
Strieker  v.  Tinkham,  36  Ga.  176,  89 
AmD  289;  Herschfeld  v.  Dexel,  12 
Ga.  682. 

111.— Benedict  v.  Dakln.  24S  111.  884, 
90  NE  712;  Mason  v.  Dousay,  35  111. 
424,  35  AmD  368;  Strawbrldge  v. 
Robinson,  10  111.  470,  £0  AmD  420; 
Sherman  v.  Gassett,  9  III.  621. 

Ind. — Lake  Shore,  etc.,  R,  Co.  v. 
Teeters,   (A.)  74  NE  1014. 

Iowa. — 'Banco  de  Sonora  v.  Bank- 
ers' Mut.  Casualty  Co..  124  Iowa  576, 
100  NW  SS3,  104  AmSR  367;  McDan- 
iel  v.  Chicago,  etc.,  R.  Co.,  24  Iowa 
412;  Boyd  v.  Bills.   11   Iowa  97. 

Ky. — Farmer  v.  Btherldce,  69  SW 
761.  24  KyL.  649;  Western  Union  Tel. 
Co.  V.  Eubank.  100  Ky.  691.  38  SW 
1068,  18  KyL  995,  66  AmSR  861,  36 
L.RA  711;  Young  v.  Harris,  14  B. 
Mon.  666.  61  AmD  170;  Qoddln  v. 
Shipley.  7  B.  Mon.  676. 

La. — Beirna  v.  Patton,  17  La.  689. 

Me. — Magulre  v.  Pingree,  30  Me. 
508;  White  v.  Perley,  16  Me.  470. 

Md.— Larrabee  v.  Talbot,  6  Gill 
426,  46  AmD  637;  De  Sobry  v.  De 
Lalstre,  2  Harr.  &  J.  191,  8  AmD 
566. 

Mass. — Old  Dominion  Copper  Min.. 
etc.  Co.  V.  Blgelow,  203  Mass.  169; 
89  NB  193.  40  LRANS  314;  Culver 
v.  Benedict,  13  Gray  7:  Penobscot, 
etc.,  R.  Co.  V.  Bartlett.  12  Gray  244, 
71  AmD  75S. 

Mich. — Douglass  V.  Paine,  141 
Mich.   486,   104   NW   781. 

MlS9. — Wyse  v.  Dandrldge,  36  Miss.. 
672,  72  AmD  149;  Brown  v.  Freeland, 
84  Miss.  181;  Dalton  v.  Murphy.  80 
Miss.  69;  Wooten  v.  Miller. -16  Miss. 
380. 

Mo. — ^Peak  v.  International  Har- 
vester Co..  (A.)  186  SW  674;  Tre- 
maln  v.  Dyott,  161  Mo.  A.  217,  142 
SW  760. 

N.  H.— Bliss  y.  Houghton,  16  N.  H. 
90. 

N.  T. — ^Union  Nat.  Bank  v.  Chap- 
man. 169  N.  T.  688,  62  NB  672,  88 
AmSR  614.  67  LRA  613  [rev  62  App. 
Dlv.  57,  64  NTS  1063];  H<v>ley  v. 
Talcott.  129  App.  Dlv.  233,  113  NTS 
820;  Lee  v.  SeUeck.  32  Barb.  522,  20 
HowPr  276  [aff  33  N.  Y.  616];  Porae- 
roy  V.  Alnsworth.  22  Barb.  118;  Mer- 
chants' Bank  v.  Spalding.  12  Barb. 
802  [aff  9  N.  Y.  53];  McClement  v. 
Supreme  Court  I.  O.  F.,  88  Misc. 
475.  162  NTS  136;  Bowen  v.  Bradley. 
9  AbbPr  396;  Dickinson  v.  Edwards, 
68  HowPr  24;  Connecticut  Mut.  L. 
Assur.  Co.  V.  Cleveland,  etc..  R.  Co., 
28  HowPr  180;  Bank  of  Commerce 
▼.  Rutland,  etc,  R.  Co.,  10  HowPr  1; 
Thompson  v.  Ketcham.  4  Johns.  286; 
Smith  V.  Smith.  2  Johns.  285.  8  Am 
D  410.  See  Richardson  y.  Draper, 
23  Hun  188  faff  87  N.  T.  387]. 

Oh. — Montana     Coal,     etc.,     Co.     v. 


Cincinnati  Coal,  etc.,  Co.,  69  Oh.  St. 
361.  69  NE  613;  ^Canaga  v.  Taylor. 
7  Oh.  St.  134,  70  AmD  62;  Curtis  v. 
Hutchinson,  1  Oh.  Dec.  (Reprint) 
471.    10  WestLJ   134. 

Okl. — Charles  City  Security  Trust, 
etc.  Bank  v.  Qlelchmann,  160  P  908. 

Pa. — Chicago  State  Bank  v.  King. 
244  Pa.  29,  90  A  453;  Bennett  v. 
Eastern  Bldg.,  etc.,  Assoc,  177  Pa. 
233.  35  A  684.  66  AmSR  723,  34  LRA 
695;  Waverly  Nat.  Bank  v.  Hall,  150 
Pa.  466,  24  A  665.  80  AmSR  823;  Mc- 
Kean  v.  New  York  Nat.  Bldg.,  etc., 
Assoc,  10  Pa.  Dist.  197.  24  Pa.  Co. 
458;  Robinson  v.  Kline.  39  Pa.  Co. 
328:  Schmaltz  v.  York  Mfg.  Co..  15 
YorkLegRec  186.  See  People's  Bldg.. 
etc.,  Assoc.  V.  Berlin.  201  Pa.  1,  50  A 
308,   88  AmSR   764. 

Philippine. — Government  v.  Frank. 
13  Philippine  236. 

S.  C. — Correll  v.  Georgia  Constr., 
etc.,  R.  Co..  37  S.  C.  444,  16  SE  166; 
McCandllsh  v.  Cruger,  2  S.  C.  L. 
877. 

Tenn.— Allen-West  Commn.  Co.  v. 
Carroll,  104  Tenn.  489,  68  SW  314. 

Vt— feixter  V,  WiUey,  »  Vt.  278, 
81  AmD  688. 

Va. — General  R.  Signal  Co.  ▼. 
Com.,  118  Va.  801,  87  SB  698;  War- 
der V.  Arell,  2  Wash.  (2  Va.)  282.  1 
AmD  488.  • 

W.  Va. — Crumllsh  v.  Central  Impr. 
Co..  38  W.  Va.  390,  18  SE  466,  46 
AmSR  872.  23  LRA  120;  Hefflebower 
V.  Detrlck,  27  W.  Va.  16. 

Wis. — International  Harvester  Co. 
V.  McAdam,  142  Wis.  114,  124  NW 
1042.  26  LRANS  774,  20  AnnCas  614; 
Brown  v.  Gates.  120  Wis.  849.  97  NW 
221.  98  NW  206.  1  AnnCas  86:  Ken- 
nedy V.  Knight.  21  Wis.  340,  94  AmD 
543;  Fisher  v.  Otis,  3  Chandl.  78. 

Eng. — Hamlyn  v.  Talisker  Distil- 
lery. (18941  A.  C.  202;  Chatenay  v. 
Brazilian  Submarine  Tel.  Co..  [1891] 
1  Q.  B.  79,  82;  Rouquette  v.  Over- 
mann,  L.  R.  10  Q.  B.  626,  4  ERC  287; 
Norden  SS.  Co.  v.  Dempsey,  1  C.  P. 
D.  664;  Robertson  v. 'Jackson,  2  C. 
B.  412,  62  ECL  412.  136  Reprint  1006; 
Cash  v.  Kennion,  11  Ves.  Jr.  314,  32 
Reprint   1109. 

Ont. — Beard  v.  Steele,  34  U.  C  Q. 
B.  43.  See  GUdersleeve  v.  McDougall, 
6  Ont.  A.  563. 

"The  business  sense  of  all  busi- 
ness men  has  come  to  this  conclu- 
sion, that  if  a  contract  is  made  in 
one  country  to  be  carried  out  be- 
tween the  parties  in  another  country, 
either  in  whole  or  in  part,  unless 
there  appears  something  to  the  con- 
trary, it  Is  to  be  concluded  that  the 
parties  must  have  intended  that  it 
should  be  carried  out  according  to 
the  law  of  that  other  country."  Per 
Lord  Esher  in  Chatenay  v.  Brazilian 
Submarine  Tel.  Co..  [1891]  1  Q.  B.  79. 
82. 

90.    See  supra  note  10. 

ai:  Brown  v.  Gates.  120  Wis.  349, 
866,  97  NW  221.  98  NW  206.  1  Ann 
Ccui  85. 

aa.  See  Henry  v.  J.  T.  Mott  Iron 
Works  Co.,  10  Kan.  A.  679.  62  P  904; 
Mayer  v.  Roche.  77  N.  J.  L.  681.  76 
A  235,  26  LRANS  763;  Brown  v. 
Gates.  120  Wis.  349,  97  NW  221,  98 
NW  205.  1  AnnCas  85;  Hamlyn  v. 
Talisker  Distillery.  [1894]  A.  C.  202; 
Lloyd  V.  Guibert.  L.  R.  1  Q.  B.  116, 
5  ERC  870. 

B3.  Mayer  v.  Rorhe.  77  N.  J.  L. 
681,  75  A  235.  26  LRANS  763:  Ham- 
lyn V.  Talisker  Distillery.  [1894]  A. 
C    202 

fal  '  "Tba  exprMzlon  ■place  of  oon* 
tracts  Is  in  Itself  amblcnious.  since  It 
may  mean  either  the  nlace  where  the 


aUbe  controlling.  Neither  the  place  where  the  con- 
tract is  made  nor  the  place  at  which  it  is  to  be  per- 
formed is  conclusive  as  to  the  law  by  which  the 
parties  intended  the  contract  to  be  governed,"  but 
both  are  merely  important  indicia  of  such  fact.^ 
Ferfonoance  in  several  states.  While  in  nu- 
merous cases  an  entire  contract  to  be  performed 
partly  in  the  state  where  made  and  partly  in  an- 

contract  is  entered  into  or  the  place 
where  It  is  to  be  performed.  Die. 
Con.  L.  726;  Pritchard  v.  Norton.  106 
U.  S.  124.  1  set  102,  27  L.  ed.  104. 
In  the  English  and  American  cases, 
however,  it  has  come  to  be  used  gen- 
erally as  signifying  the  place  where 
the  contract  Is  entered  into,  and  since 
the  law  of  that  place  does  not  al- 
ways control,  the  cases  seem  some- 
times to  be  mors  at  variance  than 
they  really  are.  In  the  Bagllsh 
courts  It  has  finally  been  held  that 
the  proper  law  of  the  contract  Is  the 
law  or  laws  by  which  the  parties  to 
a  contract  Intended,  or  may  fairly 
be  presuthed  to  have  intended,  the 
contract  to  be  governed.  Hafmlyn  v. 
Talisker  Dlstillerv,  [1894]  A.  C.  202, 
a  careful  and  learned  review  of 
which  by  Judge  Schbfield  Is  to  be 
found  in  9  Harv.  L.  R.  871.  This 
rule  is  substantially  that  expressed 
hy  Lord  Mansfield  in  Robinson  v. 
Bland.  2  Burr.  1077,  97  Reprint  717, 
and  more  exactly  by  Chief  Justice 
Marshall  in  Wayman  v.  Southard.  10 
Wheat.  (U.  S.)  1,  48.  6  L.  ed.  253. 
where  he  said  that  in  every  forum  a 
contract  Is  governed  by  the  law 
with  a  view  to  which  it  was  rtiade. 
The  same  rule  seems  to  have  been  . 
In  the  mind  of  Lord  Denman  in 
Rothschild  V.  Currie.  1  Q.  B.  48,  41 
ECL  428.  113  Reprint  1046,  and 
was  distinctly  stated  by  Mr.  Jus- 
tice Wllles  in  Lloyd  v.  Guibert, 
L.  R.  1  Q.  B.  115.  58  ERC  870.  and 
by  Lord  Bowen  in  Jacobs  v.  Credit 
Lyonn4is.  12  Q.  B.  D.  689.  The  same 
rule  has  been  adopted  by  the  United 
States  Supreme  Court.  Coghlan  v. 
South  Carolina  R.  Co.,  142  U.  S.  101. 
12  set  150.  36  U  ed.  961;  Pritchard 
V.  Norton,  106  U.  S.  124,  1  SCt  102, 
27  L.  ed.  104.  Mr.  Justice  Gray.  In 
Liverpool,  etc.,  Steam  Co.  v.  Phenlx 
Ins.  Co..  128  U.  S.  897.  9  SCt  469.  32 
L.  ed.  788,  used  a  form  of  statement 
which  treated  the  place  where  the 
contract  was  made  as  the  general 
rule,  but  allowed  an  exception  where 
the  parties  liad  a  different  jurisdic- 
tion In  view.  The  later  form  of 
statement,  which  treats  the  proper 
law  of  the  contract  as  that  which 
the  parties  Intended,  or  may  fairly 
be  presumed  to  have  intended.  Is  the 
more  accurate.  It  harmonizes  with 
the  general  rule  which  leads  the 
courts  to  give  effect  to  the  intentions 
of  the  parties  as  far  as  they  are 
embodied  in  words,  and  it  does  away 
with  the  apparent  discrepancy  be- 
tween cases  like  the  one  last  cited, 
which  adopts  the  laiw  of  the  place 
where  the  contract  is  made,  and 
cases    like    London    Assxir.    v.    Coni- 

ganhla  de  Moagena.  167  U.  S.  149.  IT 
Ct  786,  42  L.  ed.  118.  where  the 
court  said:  "Generally  speaking,  the 
law  of  the  place  where  the  contract 
is  to  be  performed  is  the  law  which 
governs  as  to  its  validity  and  Inter- 
pretation.' The  place  where  the  con- 
tract Is  made  and  the  place  where 
the  contract  Is  to  be  performed  are 
both  important  indicia  of  the  law  by 
which  the  parties  may  fairly  be  pr^ 
sumed  to  have  intended  that  the 
contract  should  be  governed,  but 
neither  is  necessarily  conclusive,  as 
appears  by  the  decision  in  Lloyd  v. 
Guibert.  already  cited,  where  the  law 
which  governed  was  the  law  of  the 
flag  under  which  the  ship  sailed,  and 
not  the  law  of  the  place  where  the 
contract  was  made,  nor  the  law  of 
the  place  where  it  was  to  be  per- 
formed. The  rule  of  following  the 
Intention  of  the  parties  has  also  the 
merit    of   flexibility    and    will    cover 


For  later  eases,  Aeyalopmsiita  and  chaiigwa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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other  state  has  been  held  to  be  governed  by  the 
law  of  the  place  of  making,^  and  there  are  other 
decisions  to  the  effect  tht^t  each  portion  ia  to  be 
goTemed  by  the  laws  of  the  state  in  which  that 
portion  is  performed,^  the  better  rule  would  seem 
to  be  that  the  presumed  intention  of  the  parties, 
gathered  from  the  attending  oircumstanoes,  is  to  be 
taken  as  eontrolling;" 

Interstate  commerce.  A  federal  court  has  re- 
fused to  apply  the  law  of  the  state  where  a  con- 
tract was  made  in  determining  the  validity  of  a 
contract  held  by  it  to  relate  to  interstate  com- 
merce," and  has  held  that  the  validity  of  a  con- 
tract in  interstate  commerce  made  by  a  state  cor- 
poration is  not  determined  by  the  law  of  the  state, 
but  by  general  law,  and  that  if  any  statute  ap- 
plies it  must  be  federal.^ 

Place  of  enforcement  Matters  relating  to  the 
remedies  on  contracts  are  governed  by  the  law  of 
the  forum  without  r^ard  to  where  the  contract  is 
made  or  i«i  to*be  performed." 

Domidle  of  parties.  The  law  of  the  domicile  of 
the  party  does  not  necessarily  goViem  his  contract 
or  determine  his  rights  or  obligations.  The  qnes- 
tion  is  where  was  it  made  or  where  was  it  to  be  per- 
formed, as  the  case  may  be.** 


Express  provision  in  contract.  Where  the  parties 
have  expressly  provided  that  the  contract  shall  be 
governed  by  the  law  of  a  particular  country,  this 
intention  will  aS  a  rule  be  carried  out  by  the 
courts,''  and  a  party-  is  bound  bv  his  choice." 
"Parties  may  substitute  the  laws  of  another  plaoe 
or  country,  than  that  where  the  contract  is  entered 
into,  both  in  relation  to  the  legality  and  extent  of 
the  original  obligation,  and  in  relation  to  the  respec- 
tive rights  of  the  parties,  for  a  bi:(eaeh  or  violation 
of  its  terms.""  This  is  part  of  the  jus  gentium, 
and  is  enforced  ex  comitate,  when  the  enforcement 
of  the  contract  ia  sought  in  the  courts  of  a  country 
governed  by  a  different  rule  than  the  local  or 
adopted  law  of  the  contract.** 

Implied  provision  in  contract.  The  contract  may 
impliedly  prescribe  the  law.  Where  the  intention 
is  not  expressed,  it  is  to  be  inferred  from  the  terms 
and  nature  of  the  contract  and  the  general  circum- 
stances of  the  case,  and  such  inferred  intention  de- 
termines the  proper  law  of  the  contract.** 

Comity  basis  of  all  rules.  Contracts  made  in  a 
foreign  jurisdiction  are  recognized  atad  enforord  be- 
cause of  comity,  but  not  as  a  matter  of  right.** 
Since  the  law  of  one  state  has,  proprio  viG^)re,  no 
force  or  authority  beyond  the  jurisdiction  of  its  own 


all  cases  which  can  arise.  No  less 
general  rule  can  do  so."  Haver  v. 
Roche.  77  N.  J.  L..  681,  682,  76  A  236, 
2(  LRANS  763. 

•4.  U.  S. — Morgan  v.  New  Or- 
leans, etc.,  R.  Co.,  17  F.  Caa.  No. 
9.804.  2  Woods  244. 

Cal. — Justls  V.  Atchison,  etc.,  R. 
Co..  12  Cal.  A.  639.  108  P  g2g. 

111. — Nonotuck  Silk  Co.  v.  Adams 
Exprvss  Co.,  266  111.  78,  99  NB  897; 
Coats  V.  ChicaEO,  etc.,  R.  Co.,  239  111. 
164.  87  NB  929:  Illinois  Cent.  R.  Co. 
T.  Beebe.  174  111.  13,  60  NE  1019,  66 
AmSR  25S.  43  LRA  210  [afC  69  III. 
A.  363];  Merchants'  Despatch  Transp. 
Co.  V.  Furthermann.  149  111.  66,  86 
NE  624,  41  AmSR  266. 

Nebr. — Sands  v.  Smith,  1  Neb*. 
108.  98  AmD  881. 

Tex. — ^Mlasourl.  etc.,  R.  Co.  ▼.  Har- 
ris, 1  Tex.  A.  Civ.  Cas.  I  1267. 

fa]  lUHtMitlini.  Where  an  agree- 
ment  for  a  loan  of  money  was  made 
In  New  Tork,  and  the  money  ad- 
vanced there,  and  a  note  dated  in 
Nebraska,  payable  in  New  York,  and 
a  mortKare  on  lands  in  Nebraska 
were  given  to  secure  the  debt,  it  was 
held  that  the  contract  was  to  be 
rovemed  by  the  laws  of  New  Tork. 
Sands  v.  Smith,  1  Nebr.  108,  93  AmD 
331. 

as.  Midland  Valley  R.  Co.  v.  tlo- 
ran  Bolt,  etc.,  Mfg.  Co.,  80  Ark.  399, 
97  SW  679,  10  AnnCas  872;  Atlanta, 
etc,  R.  Co.  ▼.  Broome,  S  Ga.  A.  641, 
60  SB  366;  Pomeroy  v.  Alnsworth, 
22  Barb.   <N.   T.)   118. 

[a]  nbutcatlon.— Where  a  con- 
tract for  the  sale  of  material  for 
railroad  contraction  was  to  be  per- 
formed partly  In  Arkansas  and  part- 
ly In  the  Indian  Territory,  the  con- 
tract was  Kovemed  by  tne  laws  of 
Arkansas  with  reference  to  the- part 
to  be  performed  In  that  state,  and 
with  reference  to  the  laws  of  the 
Indian  Territory  as  to  the  balance. 
Midland  Valley  It.  Co.  v.  Moran  Bolt, 
etc,  Mfg.  Co.,  80  Ark.  399,  97  SW 
679,  10  AnnCas  372. 

88;  Atchison,  etc.,  R.  Co.  v.  Smith, 
38  Okl.  157,  182  P  494,  AnnCasl916C 
620;  Hamlyn  v.  Talesker  Distillery, 
(1894]  A.  C.    202. 

_  ST.  Hall  Mfg.  Co.  ▼.  Western 
Steel,  etc.,  Woiits,  227  Fed.  688,  142 
CCA  220,    L.RA19ieC   620. 

S8.  Hall  Mfg.  Cb.  V.  Western 
Steel,  etc.  Works,  227  Fed.  688,  142 
CCA  820.  t,RAl»lSC  62ft. 

S».    See  post  II   82-89. 

30.  Naylor  v.  Baltiell,  17  F.  Cas. 
No.  10,061,  Taney  66:  Conklin  v. 
Conklin,   64   Ind.   289;   Meuer  v.   Chi- 


cago, etc.,  R.  Co.,  11  S.  D.  94,  7(  NW 
823,  74  AmSR  774. 

Ooatraeta  •■  to  personalty  see  in- 
fra {  29. 

31.  Kan. — Midland  Sav.,  etc.,  Co. 
V.  Solomon.  71  Kan.  186,  188,  79  P 
1077  (cit  C^cl. 

Ky.— U.  8.  Sav.,  etc,  Co.  v.  Scott, 
98  Ky.  696,  34  SW  236,  17  KyL 
1244. 

N.  D. — ^U.  S.  Savings,  etc.,  Co.  ▼. 
Shaln,   8   N.   D.   136.  77   NW   1006. 

Eng. — Greer  v.  Poole,  6  Q.  B.  D. 
272;  Feyerick  v.  Hubbard,  71  L.  J. 
K.  B.  609;  Pena  Copper  Mines  v. 
Rio  Tlnto  Co.,  106  L.  T.  Rep.  N.  S. 
846;  Johannesburg  v.  Stewart,  [1909] 
W.  N.  161. 

N.  8.— Hart  v.  Withy,  87  N.  8. 
74. 

But  see  American  Freehold  Land, 
etc.,  Co.  V.  Jefferson,  69  Miss.  770,  12 
S  464,  30  AmSR  687  (holding  that 
the  benefit  of  usury  laws  of  another 
state  could  not  be  obtained  by  stipu- 
lation). 

ta]  BUBeiMMy  Of  Aeslgaatlott, — 
lere  a  corporation,  although  in- 
corporated In  Virginia,  has  its  ac- 
tual domicile  in  the  District  of  Co- 
lumbia, a  contract  with  such  corpo- 
ration should  be  construed  according 
to  the  laws  of  the  District  of  Co- 
lumbia, notwithstanding  a  stipula- 
tion therein  that  the  laws  of  Vir- 
ginia shall  govern,  the  by-laws  of 
such  corporation  requiring  all  pay- 
ments to  and  from  the  corporation 
to  be  payable  at  Its  central  offlce  in 
Washlne^on,  D.  C,  and  the  general 
rule  being  that  the  contract  Is  gov- 
erned by  the  law  of  the  place  of  per- 
formance. In  this  case  the  contract 
was  usurious  under  the  laws  of  the 
District  of  Columbia,  and  the  court 
held  that  the  mere  designation  by 
the  parties  that  the  laws  of  Vir- 
ginia should  govern,  when  neither 
the  place  of  the  making  of  the  con- 
tract nor  the  place  of  Its  perform- 
ance Is  In  such  designated  state,  is 
not  sufllclent  to  bring  the  contract 
under  the  laws  of  such  st»te,  when 
the  evident  purpose  is  to  escape  the 
effect  of  the  statutes  of  the  state  in 
which  the  parties  are  when  the  con- 
tract Is  made.  Stoddard  v.  Thomas, 
60  Pa.   Super.   177.   180  [cit  CycT. 

33.  Missouri  State  L.  Ins.  Co.  v. 
Lovelace.   1  Ga.  A.   446.  68  SB  93. 

33.  McAllister  v.  Smith,  17  111.  328, 
334,  66  AmD  661;  Midland  Sav.. 
etc.,  Co.  V.  Solomon,  71  Kan.  186,  79 
P  1077;  Equitable  Bldg.,  etc.,  Assoc. 
V.  Corley.  72  S.  C.  404,  407,  62  SE  48. 
110  AmSR  616  [cit  Cyc].  ' 


34L  U.  S. —  The  Oranmore,  24  Fed. 
922. 

da. — Missouri  State  L.  Ins.  Co. 
V.  Lovelace,  1  Ga.  A.  446,  68  SE  98 
(as  to  comity). 

111.— McAllister  v.  Smith,  17  111. 
828.   66   AmD  661. 

N.  T. — ^LeBreton  v.  Miles.  8  Paige 
261. 

EJng.^Oreer  v.  Poole,  6  Q.  B.  D. 
272. 

[a]  lUwrtrattoaB. — (l)  Where  a 
citizen  of  Chicago  made  a  contract 
with  the  agents  of  a  line  of  British 
steamers  to  carry  cattle  from  Balti- 
more to  Liverpool,  and  it  was  stipu- 
lated that  any  questions  arising 
should  be  determined  by  the  law  of 
England,  It  was  held  that  a  federal 
court  sitting  in  Maryland  would 
recognize  this  stipulation,  and  would 
apply  the  English  rule  of  law  to  the 
solution  of  the  questions  in  contro- 
versy under  the  contract.  The  Oran- 
more, 24  Fed.  932.  (2)  Where  an  Eng- 
lish underwriter  executed  in  England 
a  policy  of  insurance  which  provided, 
that  it  should  be  construed  and  en- 
forced in  accordance  with  French 
law.  It  was  held  that  It  would  be  so 
construed  In  an  English  court  Greer . 
V.  Poole,  6  Q.  B.  D.  272.  (3)  Where 
natives  of  a  foreign  country  residing 
In  New  York,  in  anticipation  of  mar- 
riage and  of  a  return  to  their  native 
country,  entered  into  an  agreement 
for  the  regulation  of  their  interests 
under  the  marriage,  expressly  refer- 
ring to  the  law  of  their  native  coun- 
try, it  was  held  that  that  law  gov- 
erned the  contract,  although  the  par- 
ties had  continued  to  reside  In  New 
York.  LeBretoD  v.  Miles,  8  Paige  (N. 
Y.)  261 

Ufa  laanranoa  polloy  atljnilatloaa 
see  Life  Insurance  [26  Cyc  7491. 

35.  Cal. — Grumwald  y.  Freese,  4 
Cal.  Unrep.  Cas.   182,   84  P  13. 

D.  C. — Fisk  Rubber 'Co.  v.  MuUer, 
42  App.  49. 

Qa. — Brown  v.  Ramsey.  74  Ga.  210. 

Iqd- — Cable  Co.  v.  McElhoe,  68 
Ind.  A  637.  108  NE  790. 

Mass.-.-Codman  v.  Krell.  168  Mass. 
214.  26  NE  9«. 

Wash.— Crawford  v.  Seattle,  etc, 
R.  Co^  86  Wash.  628.  160  P  116S, 
1167,   LRA1916D   732    [cit  Cyc]. 

Eng. — Jacobs  v.  Credit  Lyonnais, 
12  Q.  B.  D.  689.  1  ERC  338:  Chartered 
Mercantile  Bank  v.  Netherlands  India 
Steam  Nav.  Co..  10  Q.  B.  D.  521; 
Chamberlain  v.  Napier,  16  Ch.  D.  614; 
Re  Barr'ard.  66  L.  T.  Ren.  N.  S.  9. 

38.  Hamilton  v.  (Thlcago,  etc,  R. 
Co.,  146  Iowa  431,  124  NW  863. 
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eonrts,*'  comity  is  overmled  by  positive  law,**  and  it 
is  left  to  each  state  or  nation  to  say  how  far  it  will 
be  recognized,  and  to  what  extent  it  will  be  per- 
mitted to  control  its  own  laws,^  but  in  some  in- 
stances the  enforcement  of  a  foreign  contract,"  or 
the  recognition  of  the  lex  loci  contractus,"  has  be^i 
regarded  as  a  matter  of  common  justice. 

[$  20j  B.  Fact  of  Agreement.  The  question 
whether  in  fact  an  agreement  has  been  entered  into 
is  to  be  determined  by  the  law  of  the  place  where 
the  parties  were  at  the  time  the  allied  agreement 
was  entered  into,  and  not  by  the  law  of  the  place 
where  it  is  attempted  to  enforce  the  agreement.*^ 
Such  a  question  does  not  relate  to  the  remedy;  nor 
is  it  a  question  of  procedure  or  evidence  relating  to 
the  remedy.** 

[i  21]  0.  Oapadty  of  Parties.**  The  capacity 
of  the  parties  to  make  a  contract  is  as  a  general 
rule  to  be  determined  by  the  law  of  the  place  where 
the  contiHct  is  entered  into.*'  This  rule  yields, 
however,  to  the  rule  requiring  contracts  relating 
to  realty  to  be  governed  by  the  law  of  the  place 
where  the  realty  is  situated,**  and  to  the  general 
rules   relating  to   comity  in   the   enforcement  ■  of 

ST.  Oa. — ^DearinK  v.  Charleston 
Bank,  i  Ga.  49T.  48  AmD  300. 

Ind. — Roche  v.  Washln^on,  19  Ind. 
83,   81  AmD   376. 

N.  H.— Smith  V.  Godfrey,  28  N.  H. 
S79.   61   AmD  617. 

N.  J. — New  Brunswick  State  Bank 
V.  Plalnfleia  First  Nat.  Bank,  34  N. 
J.   Eq.    4B0. 

N.  Y.— Peo.  V.  McLeod,  1  Hill  377, 
25   Wend.   483,   37  AmD   828. 


foreign  contracts.*'  Questions  as  to  a  conflict  of 
laws  arising  from  particular  incapacities  of  the 
parties  to  a  contract  is  not  within  the  scope  of 
this  article,  but  will  be  found  in  the  special  articles 
dealing  with  the  rights  and  liabilities  of  married 
women,**  infhnts,**  persons  of  unsound  mind,"* 
spendthrifts,'^  etc. 

[$22]  D.  Form  and  Ezeention.  The  lex  loci 
contractus  also  governs  as  to  the  form  of  the  con- 
tract,'^ and  as  to  its  execution  and  acknowledg- 
ment." 

BeveniM  stamps.  The  better  doctrine  seems  to  be 
that,  where  an  unstamped  instrument  is  declared 
to  be  void  by  the  lex  loci  contractus,  it  will  be  void 
everywhere,"  unless  the  foreign  statute  simply  ren- 
ders such  instrument,  when  unstamped,  inadmis- 
sible in  evidence,  when  the  statute  will  have  no  ex- 
traterritorial effect."  In  some  jurisdictions,  how- 
ever, the  rule  is  laid  down  that  domestic  courts  will 
not  take  notice  of  the  revenue  laws  of  foreign 
countries,  and  therefore  that  a  contract  will  be 
enforced  in  such  forum,  although  invalid  for  want 
of  proper  stamps  in  the  connt^  where  it  was  en- 
tered into." 


,      Okl. — Hays  V.  Klngr,  44  Okl.  180, 143 
'P  1142. 

38.  Smith  V.  HcAtee,  27  Md.  420, 
92  AmD  641.  See  generally  Infra 
I  2«. 

39.  Dclop  V.  Windsor,  26  La.  Ann. 
185;  Cole  v.  Lucas,  2  La.  Ann.  946: 
Oliver  V.  Townes,  2  Mart.  N.  S.  (La.) 
93;  New  Brunswick  State  Bank  v. 
Plalnfleld  First  Nat.  Bank,  34  N.  J. 
Eg.  460;  Lewis  v.  Woodfolk.  2  Baxt. 
(Tenn.)  26:  International  Harvestpr 
Co.  V.  McAdam.  142  Wis.  114,  124  NW 
1042.  26  LRANS  774,  20  AnnCas  614. 

"The  law  of  one  state  having,  ex 
proprlo  vigrore,  no  validity  in  an- 
other state,  the  enforcement  of  a 
foreign  contract  which  would  not  he 
valid  by  the  law  of  the  forum  where 

,  its  enforcement  Is  Judicially  at- 
tempted, depends  upon  comity  which 
is  extended  for  that  purpose,  unless 
the  agreement  Is  contrary  to  the  pub- 

■  lie  policy  of  the  state  of  the  forum, 
in  that  It  Is  contrary  to  good  morals, 
or  the  state  or  Its  citizens  would  be 
injured  by  the  enforcement,  or  It  per- 
niciously violates  positive  written  or 
unwritten  prohibitory  law;  the  extent 
to  which  comity  will  be  extended 
being  very  much  a  matter  of  Judicial 
policy  to  be  determined  within  rea- 
sonable limitations  by  each  state  for 
Itself."  International  Harvester  CiS. 
V.  McAdam.  142  Wis.  114,  118,  124 
NW  1042,  26  LRANS  774,  20  AnnCas 
614. 

[a]  BserdM  of  eomlty  voliuitaxy 
act.  '  The  courts  recognize  the  laws 
of  other  states  pertaining  to  con- 
tracts, and  give  them  effect  on  the 
principle  of  comity,  which  Is  the  vol- 
untary act  of  the  state  by  which  It 
Is  ottered,  and  is  inadmissible  when 
contrary  to  its  policy  or  prejudicial 
to  Its  interests.  Corbin  v.  Houlehan, 
100  Me.  246,  61  A  131.  70  LRA  668. 

40.  Kulp  V.  Fleming,  65  Oh.  St. 
321,  389,  62  NB  334,  87  AmSR  611 
(where  It  was  said:  "The  right  to 
maintain  the  action'  here  [to  enforce 
stockholders'  liability  in  Kansas  cor- 
poration] does  not  depend  upon  the 
exercise  of  comity;  it  rests  wholly 
on  the  duty  of  the  Ohio  courts  to 
enforce  a  contract  voluntarily  en- 
tered into  in  another  state  and  made 


legal  by  the  laws  of  that  state"). 

41.  Bath  Gas  Light  Co.  v.  Row- 
land, 84  App.  Dlv.  563,  568,  .82  NTS 
841  raff  17*  N.  Y.  631  mom.  27  NE 
127  meml  (where  the  court  said:  "In 
such  a  case  as  the  one  in  hand  [where 
a  lease  was  ultra  vires  6.  corporation 
as  against  the  public  policy  of  a 
foreign  state]  the  recognition  of  the 
lex  loci  contractus  Is  not  merel.v 
based  upon  comity  or  ex  comitate, 
but  rather  ex  deblto  Justitin"). 

48.  Hartmann  v.  Louisville,  etc.. 
R.  Co..  39  Mo.  A.  88;  Rellly  v.  Steln- 
hart.  217  N.  T.  549,  112  NB  468;  Gov- 
ernment V.  Frank.  13  Philippine  236; 
Crumllsh  v.  Central  Impr.  Co..  8R 
W.  Va.  390,  18  SB  456,  45  AmSR 
872.  23  LRA  120. 

[a]  Illiurtr»tlOBa.>— (1)  Where  prop- 
erty was  delivered  to  a  carrier 
in  Illinois  to  transport  to  St.  Louis, 
Missouri,  and  where,  by  the  law  of 
Illinois  when  the  receipt  was  given, 
the  mere  acceptance  of  a  receipt  did 
not  import  assent  to  its  conditions, 
while  by  the  law  of  Missouri  the 
mere  acceptance  of  the  receipt  with- 
out objection  Imported  an  agreement 
on  all  the  terms  of  the  receipt.  It  was 
held.  In  an  action  brought  In  Mis- 
souri, that  the  question  as  to  whether 
a  contract  had  Deen  made  was  to  be 
tested  by  the  law  of  Illinois,  and 
that  therefora  on  the  evidence  no 
agreement  In  the  case  at  bar  oould 
be  presumed.  Hartmann  v.  Louis- 
ville, etc..  R.  Co..  39  Mo.  A.  88.  But 
see  Hoadley  v.  Northern  Transp.  Co., 
116  Mass.  304,  16  AmR  106  (holding 
the  question  one  of  evidence  to  be 
determined  by  the  law  of  the  forum). 
(2)  Where  an  officer  of  a  Pennsyl- 
vania corporation  rendered  it  cer- 
tain services  there  and  then  sued  on 
a  quantum  meruit  In  a  West  Vir- 
ginia court,  and  It  appeared  that  by 
the  law  of  Pennsylvania  no  contract 
for  payment  was  Implied  In  the  case 
of  services  rendered  by  an  officer  of 
a  corporation,  while  In  West  Vir- 
ginia such  an  agreement  was  Implied, 
it  was  held  by  the  West  Virginia 
court  that  the  Pennsylvania  law 
must  govern.  Crumllsh  v.  Central 
Impr.  Co.,  38  W.  Va.  390.  18  SE  456, 
45   AmSR   872,    23   LRA  120. 

48.  Hartmann  v.  Louisville,  etc., 
R.  Co.,   39  Mo.  A.   88,   100. 

"The  rule  that  matters  pertaining 
to  the  remedy  are  governed  by  the 
forum  always  assumes  that  there  is 
a  contract  upon  which  a  remedy  Is 
sought.  It  cannot  be  properly  ap- 
pealed to,  to  determine  the  question 
of  contract  or  no  contract."  Hart- 
mann v.  Louisville,  etc.,  R.  Co.,  supra. 

44.     See  generally  Conflict  of  Laws 


if   51-66. 

45.  U.  S. — ^MattJiews  v.  Murchison. 
17  Fed.  7<0:  Campbell  v.  Crampton.  t 
Fed,  417.   1«  Blatcbf.  160. 

La. — Augusta  Ins.,  etc.,  Co.  v.  Mor- 
ton. 3  La.  Ann.  417. 

Md.^New  Jersey  Union  Trust  Co. 
v.  Schlens.  122  Md.  684.  89  A  UK. 

Mass. — Milllken  v.  Pratt,  126  Mass. 
374.  28  AmR  241. 

N.  J. — Thompson  v.  Taylor,  66  N. 
J.  L.  258,  49  A  644,  88  AmSR  486,  64 
LRA  586. 

N.  T.— Union  Nat.  Bank  v.  Chap- 
man. 169  N.  Y.  638,  «2  NB  672.  88 
AmSR  614.  57  LRA  613  [rev  62  App. 
Dlv.  57,  64  NTS  10681:  Hooley  v. 
Talcott,  129  Aop.  Dlv.  233.  113  NTS 
820.  But  see  Hammerstein  v.  Sylva, 
66  Misc.  550,  124  NTS  636  (Where  it 
was  said  that  the  court  of  appeals 
in  the  Chapman  case,  supttk  did  not 
Intend  to  overrule  the  principle  that 
the  law  of  the  place  of  perfomn&nce. 
If  that  place  Is  expressed,  governs). 

Pa. — Huey's  Appeal,   1  Grant   61. 

Wis. — International  Harvester  -Co. 
v.  McAdam.  142  Wis.  114,  124  NW 
1042,  26  LRANS  774.  20  AnnCas  S14. 

46.  Thompson  v.  Kyle,  39  Pla.  682. 
23  S  12.   63  AmSR  198. 

47.  Intsmattonal  Harvester  (Jo.  v. 
McAdam.  142  Wis.  114.  124  NW^  1042, 
26  LRANS  774.  20  AnnCax  614. 

J  48.  See  Husband  and  Wife  [21  Cyc 
i3iii. 

4».    See  Infants  [22  Cyc  612). 

BO.     See  Insane  Persons. 

Bl.     See  Spendthrifts. 

BS.  Matthews  v.  Murchison,  17 
Fed.  760:  Smith  v.  Blatchford.  2  Ind. 
184,  52  AmD  504;  Wllder's  Succ.  22 
La.  Ann.  219,  2  AmR  721;  Tickner  v. 
Roberts,  11  La.  14,  30  AmD  70S; 
Roublcek  v.  Haddad,  67  N.  J.  L..  622. 
61   A  938. 

83.  Harmoir  v.  Taft,  1  Tyler 
(Vt.)   6. 

64.  Satterthwalte  v.  Doughty.  44 
N.  C.  314,  59  AmD  654;  Fant  v.  Mil- 
ler, 17  Gratt.  (58  Va.)  47;  Clesg  y. 
Levy.   3   C^mnb.    166;   Bristow    v.    Se- 

?uevllle,    6    Ezch.    276,    165    Reprint 
18;   Alves  v.   Hodgson,   7  T.    R.    241, 
101   Reprint  953. 

M.  ¥tint  V.  Miller,  17  Gratt.  (58 
Va.)  47;  Lambert  v.  Jones,  S  Patt. 
&  H.    (Va.)   144. 

B6.  Kohn  V.  The  Renaisance.  S  !•&. 
Ann.  26,  62  AmD  677;  Skinner  v. 
Tinker,  34  Barb.  (N.  T.)  318;  An- 
drews V.  Herrlot,  4  Cow.  (N.  T.)  608 
note;  Ludlow  v.  Van  Rensselaer.  1 
Johns.  (N.  T.)  94-  Armendlez  v. 
Serna,  40  Tex.  291;  James  v.  Gather- 
wood,  3  D.  &  R.  190.  16  BCt.  166: 
Wynne  v.  Jackson,  2  Ru^.  351,  3 
BngCh  361,  38  Reprint  368. 


For  later  essss,  devslopmaata  and  oluuirsa  in  'the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  23]     E.    LegsUty— 1.    GMianJ  Bnles.     The 

validity  of  the  eontraot,  that  is,  the  question 
whether  the  eontract  is  a  legal  or  an  illegal  (me,  is 
judged  by  the  law  6n  the  subject  in  the  state  or 
country  in  which  the  contract  is  entered  into,  the 
general  role  being  that  a  contract  good  where  made 
is  good  everywhere,  and  that  a  contract  invalid 
where  made  is  invalid  everywhere."    Exceptions  to 


this  rule  are  recognized  where  the  parties  clearly 
appear  to  have  contracted  with  reference  to  the 
law  of  another  jurisdiction,"  this  being  particu- 
larly true  as  to  matters  relating  to  performance,'^ 
or  where  the  contract  is  to  be  performed  in  an- 
other jarisdiction.""  There  are,  however,  decisions 
to  the  contrary,  that  is,  to  the  effect  that,  no  matter 
where  the  eontract  is  to  be  performed,  its  legality 


BT.  IT.  S. — Scudder  v.  Chicago' 
Union  Nat  Bank,  91  U.  8.  40S.  2t 
L.  ed.  245;  White  v.  Hart,  13  Wall. 
64S,  10  L..  ed.  SSS;  Wllcoz  v.  Hunt, 
11  Pet  378.  10  U  ed.  209;  The 
Ml^el  dl  LAninaKa,  217  Fed.  C78; 
In  re  Hartdagen,  189  Fed.  546;  Shel- 
ton  r.  Canadian  Northern  R.  Co.,  189 
Fed.  163;  Bell  v.  New  York  Safety 
Steam  Power  Co.,  182  Fed.  274;  Rob- 
inson V.  Suburban  Brick  Co.,  127  Fed. 
894,  £2  CCA  484-  Brown  v.  American 
Finance  Co..  81  Fed.  516,  24  Blatchf. 
184;  Blackwell  v.  Webster,  89  Fed. 
614,  23  Blatchf.  637;  The  Oranmore, 
24  Fed.  922;  Shuenfeldt  v.  Junker- 
mann.  20  Fed.  857;  Green  v.  Collins, 
10  F.  Caa.  No.  5,756,  8  CUfT.  494. 

Ala. — ^New  York  L.  Ins,  Co.  v. 
Scheuer,  73  S  409;  Scbelble  v.  Bacho. 
41  Ala.  428:  Swlnk  v.  Dechard,  41 
Ala.  258;  Evans  v.  Kittrell,  32  Ala, 
449;  Thomas  v.  Degraffenreld,  17 
Ala.  602;  Goodman  v.  Munks.  8  Port. 
84. 

Ark. — ^HowGOtt  V.  Kllboum,  44  Ark. 
213. 

Conn. — ^Koster  v.  Merrltt,  32  Conn. 
246;  Brackett  v.  Norton,  4  Conn.  617, 
10  AmD  179. 

Del. — McCrery  v.  Nlven,  67  A  462. 

D.  C. — Croissant  v.  Empire  State 
Realty  Co.,  29  App.  638. 

Ga. — Davis  v.  De  Vaughn,  7  Ga.  A. 
324,  66  SE  956. 

111.— Burr  V.  Beckler.  264  111.  280, 
106  NB  206.  L.RA1916A  1049,  AnnCas 
1916D  1132  [rev  182  111.  A.  2281; 
Schlee  v.  Guckenheimer,  179  111,  698, 

64  NE  302  [rev  76  111.  A.  681];  Round- 
tree  V.  Baker,  62  111.  241,  4  AmR  697; 
Mumford  v.  Canty,  60  III.  870,  99 
AmD  526:  Anstedt  v.  Sutter,  30  111. 
164;  McAllister  v.  Smith,   17  111.  328, 

65  AmD  6B1;  Phinney  v.  Baldwin,  16 
III.  108,  61  AmD  62;  Fuller  v.  Lake 
Shore,  etc,  R  Co.,  165  III.  A.  279; 
Altland  V.  Atchison,  etc.,  R.  Co.,  151 
III.  A  2*1:  Reld  v.  Northern  Lumber 
Co.,  146  111.  A.  371;  Forsyth  v.  Barnes, 
131  111.  A.  467  [rev  on  other  grounds 
228  111.  326.  81  KE  1028,  10  AnnCas 
710];  McCoy  V.  Orlswold,  114  111.  A. 
666. 

Ind. — Garrlgue  v.  Keller,  164  Ind. 
676,  74  NE  523,  108  AmSR  324,  69 
LRA  870:  Cable  Co.  v.  Mcfilhoe,  68 
Ind.  A.    637,  108  NE  790.   " 

Iowa. — Banco  de  Sonora  v.  Bank- 
ers' Milt.  Casualty  Co.,  124  Iowa 
676,  100  NW  632,  104  AmSR  867: 
HcDanlel  v.  Chicago,  etc.,  R.  Co.,  24 
Iowa  412. 

Kan. — ^Alexander  v.'  Barker,  64  Kan. 
896,  67  P  829. 

Ky. — Orr  v.  Orr,  167  Ky.  670,  168 
SW  757:  Equitable  Mut.  Fire  Ins. 
Corp.  V.  Murray,  181  Ky.  740,  115  SW 
816;  Amett  v.  Pinson,  108  SW  852. 
33  KyL  36;  FOrd  v.  Magnolia  Ins.  Co., 
6  Bush  133,  99  AmD  663;  Archer  v. 
National  Ins.  Co.,  2  Bush  226;  Jame- 
son V.  Gregory,  4  Mete.  363;  Tanner 
V.  Clark.  IS  KyL  922;  Fally  v.  Stein- 
fleld,  10  KyL  988;  Labatt  v.  Smith, 
4  KyL  422. 

La, — Fell  v.  Darden,  17  La.  Ann. 
236;  Hughes  v.  Kllngende'r,  14  La. 
Ann.  845;  Southern  Bank  v.  Wood, 
14  La.  Ann.  554,  74  AmD  446. 

Me. — Emerson  Co.  v.  Proctor,  97 
He.  860.  54  A  849;  Bond  v.  Cum- 
mings.  70  Me.  126;  Kennedy  v.  Coch- 
rane, 65  Ma, -694. 

Md. — ^Mandru  v.  Ashby,  108  Md. 
698,  71  A  312;  Dakin  v.  Pombroy,  9 
6111  1. 

Mass. — Stone  v.  Old  Colony  St.  R. 
Co..  212  Mass.  469,  99  NE  218;  Par- 
sons V.  Trask,  7  Gray  473,  66  AmD 
502. 

Mich.— Millar  V.  .Hilton.  189  Mich. 
MS,  16S  NW  674;  Acme  Food  Co.  v. 
Kiracb.  IM  Mich.  4SS,  486.   181  NW 


1123,  38  LRANS  814  [olt  Cyc];  John 
A.  Tolman  Co.  v.  Reed.  116  Mich.  71, 
72  NW  1104;  Collins  Iron  Co.  v. 
Burkam,  10  Mich.  283. 

Minn. — Carpenter  v.  U.  S.  Ebtpress 
Co.,  120  Minn.  59,  139  NW  164;  Mid- 
land Co.  V.  Broat,  SO  Minn.  562,  62 
NW  972,  17  LRA  812. 

Miss. — Partee  v.  SiUlman.  44  Miss. 
272;  Ivey  v.  Lalland,  42  Miss.  444,  97 
AmD  476,  2  AmR  606;  Brown  v. 
Nevltt  27  Misa.  801. 

Mo. — Thompson  v.  Chicago  Traders' 
Ins.  Co.,  169  Mo.  12,  68  SW  889; 
Johnston  v.  Gawtry,  83  Mo.  389: 
Tremaln  v.  Dyott,  161  Mo.  A.  217,  142 
SW  760:  Kerwin  v.  Doran,  29  Mo.  A. 
897. 

Nebr. — Com  Bxoh.  Nat.  Bank  v. 
Janssn,  70  Nebr.  679.  97  NW  814. 

N.  H. — Lovell  V.  Boston,  etc.,  R. 
Co.,  76  N.  H.  568,  78  A  621,  34  LRA 
NS  67;  Hall  v.  Costello,  48  N.  H.  176. 
2  AmR  207;  Bliss  v.  Bralnard.  41 
N.  H.  256:  Smith  v.  Godfrey,  28  N.  H. 
379,  61  AmD  617:  Thayer  v.  Elliott, 
16  N.  H.  102;  Bliss  v.  Houghtoir.  16 
N.  B.   90. 

N.  J. — Allegheny  Co.  v.  Allen,  69 
N.  J.  L.  270.  65  A  724  [app  dlsm  196 
U.  S.  458,  25  set  311,  49  L.  ed.  6611; 
Dacosta  v.  Davis.  24  N.  J.  L.  819; 
New  Bruriswick  State  Bank  v.  Plaln- 
Qeld  Firat  Nat.  Bank,  34  N.  J.  Eq. 
460;  Atwater  v.  Walker,  16  N.  J.  Eq. 
42. 

N.  M. — Atchison,  etc.,  R.  Co.  v. 
Rodgers,  16  N.  M.  120.  113  P  806. 

N.  Y.— Bath  Gaslight  Co.  v.  Row- 
land, 178  N.  Y.  631,  71  NE  1127  [aft 
84  App.  Div.  563,  82  NTS  841];  But- 
terlck  Pub.  Co.  v.  Mlstrot-Munn  Co., 
167  App.  Dlv.  632,  153  NYS  61  (aft 
217  N  Y.  678  mem,  112  NE  1055 
mem];  Thompson  v.  Erie  R.  Co.,  147 
App.  Dlv.  8.  131  NYS  627  [appr 
granted  132  NYS  1148  mem,  and  rev 
on  other  grounds  207  N.  Y.  171,  100 
NE  791];  Ross  v.  Wlgg,  34  Hun  192t 
McClement  v.  Supreme  Court  I.  O. 
F..  88  Misc.  475,  162  NYS  186;  Ball 
v.  Davis.  1  NYSt  617. 

N.  C. — Carpenter  v.  Hanes,  167  N. 
C.  661,  83  SE  577;  Williams  v.  Carr, 
80  N.  C.  294;  Satterthwalte  v. 
Doughty,  44  N.  C.  314,  69  AmD  664; 
Watson  V.  Orr,  14  N.  C.  161. 

Oh. — Kanaga  v.  Taylor,  7  Oh.  St. 
134,  70  AmD  62;  Soheferllng  v.  Huff- 
man, 4  Oh.  St.  241,  62  AmD  281; 
Harrison  v.  Baldwin,  5  Oh.  Cir.  Ct. 
310,   3   Oh.   Clr.   Dec.   164. 

Okl.— Marx  v.  Hefner,  46  Okl.  468, 
149  F  207;  Klein  v.  Keller,  42  Okl. 
592,  594,  141  P  1117,  AnnCaBl916D 
1070  [quot  CycJ:  Wagner  v.  Minnie 
Harvester  Co.,  26  Okl.  568,  106  P  969. 

Or. — Jamieson  v.  Potts,  66  Or.  292, 
105  P  93,   26   LRANS  24. 

Pa. — Rumsey  v.  New  York,  etc.,  R. 
Co.,  203  Pa.  679.  63  A  496;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  173,  8  AmR  169;  Pittsburgh,  etc., 
R.  Co.'s  App.,  8  Pa.  Caa.  83.  4  A  385; 
Stoddard  v.  Thomas,  60  Pa.  Super. 
177:  Brewster  v.  Lyndes,  2  Miles  186. 

Philippine. — Government  v.  Frank, 
18  Philippine  236;  Germann  v.  Don- 
aldson, 1  Philippine  63. 

R.  I. — Chambers  v.  Church,  14  R. 
I.  398,  61  AmR  410. 

8.  D. — Commercial  Bank  v.  Jack- 
son. 7  S.  D.  136,  63  NW  648. 

Tenn. — Pearl  v.  Hansborough,  9 
Humphr.  426;  Yerger  v.  Rains,  4 
Humphr.   259. 

•Tex. — Chicago,  etc.,  R.  Co.  v. 
Thompson,  100  Tex.  186.  9?  SW  469, 
123  AmSR  798,  7  LRANS  191;  Shel- 
ton  V.  Marshall,  16  Tex.  344;  St. 
Louis,  etc.,  R.  Co.  V.  Moon,  47  Tex. 
Civ.  A.   209,  103  SW  1176. 

Wis. — <^anale  v.  Pauly,  etc..  Cheese 
Co..     156     Wis.     641.     146     NW     872; 


Northwestern  Mut.  L.  Ins.  Co.  v.  Ad- 
ams, 156  Wis.  835,  144  NW  1108,  68 
LRANS  276;  International  Harvester 
Co.  v.  McAdam,  142  Wis.  114.  142  NW 
1042,  26  LRANS  774,  20  AnnCas  614. 

Wyo. — Studebaker  Bros.  Co.  v.  Mau, 
14  Wyo.  68,  82  P  2;  Conradt  v.  Lep- 
per,  13  Wyo.  473.  81  P  307,  82  P  2. 

Eng. — Saxby  v.  Fulton.  [1909]  2  K. 
B.  308,  17  AnnCas  39,  4  BRC  381. 

Newfoundl. — Brooks  v.  A.  A.  Tele- 
gravh  Co..  4  Kewfoundl.  197. 

[a]  AypUeatlaia  of  rale.— This 
has  been  determined  among  other 
Instances  In  the  case:  (1)  Of  con- 
tracts regarding  slaves  good  where 
made  but  iUegal  where  sought  to  be 
enforced.  Wblte  v.  Hart,  3  Wall. 
(U.  S.)  646,  20  L.  ed.  686;  Greenwood 
V.  Curtis,  6  Mass.  368,  4  AmD  14S. 
(2)  Of  contracts  made  in  the  Confed- 
erate States.  Scheible  v.  Bacho,  41 
Ala.  428.  (3)  Of  contracta  whos* 
object  was  the  dismissal  of  criminal 

grosecutlons,  Harrison  v.  Baldwin,  & 
h.  Clr.  Ct  310,  8  Oh.  Cir.  Dec.  154. 
(4)  Of  agreementa  In  violation  of  the 
revenue  laws  of  foreign  states.  Kohn 
V.  The  Renalsance.  5  La.  Ann.  25,  5S 
AmD  677.  (6)  Of  contracts  made  on 
Sundav.  See  Sunday  [37  Cyc  559]. 
(6)  Oi  contracts  relating  to  lotteriea. 
See  Lotteries  [26  Cyc  1664],  (7)  Of 
contracts  claimed  to  be  in  violation 
of  the  usury  laws.  See  Usury  139 
Cyo    891-910]. 

68.  U.  S. — Brown  v.  American  Fi- 
nance Co.,  31  Fed.  616,  24  Blatchf, 
384. 

Conn. — Illustrated  Postal  Card,  etc, 
Co.  v.  Holt  85  Conn.  140,  81  A  106U 

Me. — Carey  v.  Mackey,  82  Me.  616, 
20  A  84,  17  AmSR  500,  9  LRA  113. 

N.  T. — ^Berrien  v.  Wright  26  Barb, 
208. 

N.  C. — Cannaday  v.  Atlantic  Coast 
Line  R.  Co..  143  N.  C.  489.  66  SE  836, 
838,  118  AmSR  821,  8  LRANS  93» 
(dt  Cyc]. 

Wis. — Brown  v.  Gates,  120  Wla. 
349,  97  NW  221,  98  NW  206,  1  Ana 
Cas    85. 

58.  Zenatello  v.  Uammerstein.  231 
Pa.  66.  79  A  922. 

60.  U.  8.— Berry  v.  Chase.  146  Fed. 
626,  77  CCA  161;  Wall  v.  Equltabla 
L.  Assnr.  Soc,  82  Fed.  273  [aft  140  U. 
S.  226,  11  set  822,  85  L.  ed.  497];  In 
re  Pennsylvania  Ins.  Co.,  22  Fed.  109. 

Ala. — Southern  Express  Co.  v. 
Gibbs,  156  Ala.  303,v46  S  466.  130^ 
AmSR  24,  18  LRANS  874. 

Conn. — Illustrated  Postal  Card, 
etc.,  Co.  V.  Holt  86  Conn.  140,  81  A 
lOSL 

Ind. — Smith  v.  Muncie  Nat.  Bank, 
29  Ind.  168.  And  see  Butler  v.  Myer, 
17  Ind.  77  (where  the  question  of 
whether  a  contract,  valid  oy  the  law 
of  the  place  where  it  Is  made  and 
where  both  parties  reside,  when 
sought  to  be  enforced  in  the  courts 
of  the  state  where  it  was  made,  will 
be  held  void  because  the  law  of  the 
state  in  which  the  parties  have  fixed 
the  place  of  performance  would  makeV 
It  void  was  stated  but  not  decided). 

Mich. — Brand  v.  Stackert  1  Mich, 
N.  P.  67. 

N.  Y. — ^Flsh  V.  Delaware,  etc..  R. 
Co.,  211  N.  Y.  374,  106  NE  661  [rev 
158  App.  Div.  92,  143  NYS  365  (aff 
79  Misc.  636.  141  NYS  245)]. 

Okl. — Legg  V.  Midland  Sav.,  etc., 
Co..    154    P   682. 

Pa. — Fowler  v.  Seaboard  Airline  R. 
Co.,  66  Pa.  Super.  845. 

Va. — R.  S.  Oglesby  Co.  v.. New  Yprk 
Bank.  114  Va.  663,  77  SE  468;  Na- 
tional Mut.  Bldg.,  etc.,  Assoc,  v. 
Ashworth,  91   Va.   706.  22  SE  621. 

Wis. — Brown  v.  Gates.  120  Wis. 
349,  97  NW  221,  98  NW  205,  1  Ann 
Cas  85. 
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must  be  determined  by  the  law  of  the  place  of 
making;*'  and  it  has  been  held  that,  where  a  oon- 
traet'  is  declared  void  by  the  law  of  the  state  or 
country  where  it  is  made,  it  cannot  be  enforced  as 
a  valid  contract  in  any  other,  although  by  its  terms 
it  was  to  have  been  performed  there."  A  contract 
made  in  contravention  of  the  statutory  regulations 
of  a  state  and  uneuforeeable  in  its  courts  is  not 
ipso  facto  void  elsewhere;  but  if  extraterritorial 
fdOfect  is  given  to  the  state  interdicts,  it  is  on  prin- 
ciples of  comity."  Conversely,  a  contract  valid 
where  made,  while  valid  everywhere,  may  not  be 


enforceable  ^erywhere,*^  eaaes  of  this  character 
not  being,  strictly  speaking,  exceptions  to  the  gen- 
eeal  rule  as  to  validity.** 

[i  24]  2.  Agreements  Oontraxy  to  Good  Morals. 
The  courts  of  a  country  or  state  are  not  boimd  to, 
and  will  not,  enforce  contracts  which  offend  pnblie 
morals,  no  matter  where  they  are  made.** 

ii  25]  3.  AgXBemfiuta  Injiuioiis  to  tiis  State  or 
Its  Oitizeiu.  Where  the  state  or  its  citizens  wonld 
be  injured  its  courts  will  refuse  to  enforce  the 
agreement.*'    This  ml^  it  wonld  seem,  must  be  io- 


ta] Xn«l«&  tewB^— The  validity  of 
la  contract  between  cltlxens  of  the 
United  States,  valid  by  the  laws  of 
the  United  States  and  of  the  state 
where  made,  Is  not  aifected  by  the 
customs  or  laws  of  the  Indians  In 
whose  territory  It  was  to  be  carried 
out.  Anheuser-Busch  Brewing  Assoc. 
V.  Bond,  6C  Fed.  6E3,  13  CCA  666. 

61.  Kanaga  v.  Taylor,  7  Oh.  St. 
1S4,  70  AmD  62.  And  see  Lovell  v. 
Boston,  etc.,  R.  Co.,  76  N.  H.  668,  670, 
78  A  621,  34  LRANS  67  (where  the 
court  said:  "The  lefct^llty  of  an  act 
and  the  validity  of  the  contract  un- 
der which  >lt  is  to  be  done  are  ajs 
separate  and  distinct  entitles  as  the 
act  of  making  the  contract  and  that 
Of  doins  any  of  the  things  It  con- 
templates. The  making  of  a  contract 
is  an  act  and,  like  all  other  acts, 
depends  for  its  validity  on  the  law 
of  the  place  where  it  la  done;  so 
whpn  the  contract  Is  not  made  In  the 
place  in  which  it  is  to  be  performed. 
Its  validity  depends  on  the  law  of 
one  Jurisdiction,  and  the  legality  of 
the  act  to  be  done  on  that  of  an- 
other. A  contract  may  be  invalid 
when  the  act  to  be  done  Is  legal,  both 
where  the  contract  is  made  and 
where  it  is  to  be  performed  (Davis 
v.  Osgood,  6»  N.  H.  427.  44  A  432); 
for  not  only  is  a  contract  to  do  an 
illegal  act  invalid,  but  one  to  do  a 
legal  act  is  also  Invalid  if  It  is  made 
at  a  time  or  in  a  way  the  lex  loci 
contractus  forbids  the  parties  to 
make  it.  The  test,  therefore,  to  de- 
termine the  validity  of  a  contract  is 
to  inquire  whether  the  lex  loci  con- 
tractus forbade  the  parties  to  make 
It — not  whether  it  forbade  them  to 
do  the  act  or  acts  it  contemplates, 
nor  whether  the  parties  are  forbidden 
to  do  them  l>y  tne  law  of  the  place 
where  they  are  to  be  done"). 

ea.     Hyoe  V.  Goodnow,  t  N.  T.  266. 

63.  Alleghany  Co.  v.  Allen,  68  N. 
J.  L.   68.   62  A  298. 

64.  Emery  v.  Burbank,  163  Mass. 
327,  89  NB  1026,  47  AmSR  466,  28 
LRA  67. 

68.  International  Harvester  Co.  v. 
McAdam.  142  Wis.  114.  119,  124  NW 
1042.  28  LRANS  774.  26  AnnCas  614; 
(where  the  court  said:  "While  con- 
tracts which,  though  valid  in  the 
place  thereof,  are  not  enforceable  in 
the  country  where  enforcement  is  at- 
tempted for  reasons  above  suggested, 
are  often  spoken  of  In  text-book  and 
other  authorities,  aa  exceptions  to 
the  rule  that  the  validity  of  a  con- 
tract Is  referable  to  the  place  which 
the  parties  thereto  at  tne  time  of 
making  intended  should  be  incor- 
porated into  It.  they  are  not  excep- 
tionil  strictly  so  called.  The  rule  in 
^  technical  sense  Is  without  excep- 
tion. In  practical  effect,  the  rule  of 
the  forum  supersedes  it  leaving  the 
contract  without  remedy  there  to 
enforce  it  and.  in  that  sense,  void"). 

66,  U.  S. — Augusta  Bank  v.  Elarle, 
13  Pet.  619,  10  L.  ed.  274;  Ogden  v. 
Saunders,  12  Wheat.  218,  6  U  ed. 
606;  Armstrong  v.  Toler.  11  Wheat. 
268,  6  L.  ed.  468;  Brown  v.  American 
Finance  Co.,  31  Fed.  616,  24  Blatchf. 
884;  Le  Roy  v.  Crowninshield,  16  F. 
Cas.  No.  8,/6»,  2  Mason  151. 

III. — Ginsburg  v.  '  Adams  Express 
Co.,  160  III.  A.  666. 

Ky. — L«vy  V.  Kentucky  Distilling 
Co.,  9  KyL.  103. 


Mich.— Curtis  V.  Mueller,  184  Mich, 
148,    ISO   NW   847,    848    [cit  Cyc]. 

N.  C.-»Carpentcr  v.  Hanes,  167 
N.  C.  661,  667,  83  SE  677  [clt  Cyd; 
Burrus  v.  Wltcover,  158  N.  C.  384, 
386,  74  SE  11.  89  LRANS  1006  '[quot 
<3yc];  Williamson  v.  Postal  Tel.- 
Cable  Co.,  161  N.  C.  228,  66  SE  974; 
Cannady  v.  Atlantic  Coast  Line  R. 
Co..  143  N.  C.  439,  66  SE  836,  838,  118 
AmSR  821.  8  ERANS  939  [quot  Cyc); 
Gooch  v.  Faucett.  122  N.  C.  270,  29 
SE  862,  39  LRA  836. 

Oh.— Kulp  V.  Fleming,  66  Oh.  St. 
321,  62  NE  834,  87  AmSR  611. 

Okl. — Coffe  V.  Wllhlte,  156  P  169, 
172  [clt  Cyc];  Klein  v.  Keller.  42  Okl. 
692,  694,  141  P  1117,  AnnC:t|sl916I> 
1070    [quot  Cyc]. 

Ehig. — Binnlngton  v.  Wallis.  4  B. 
ft  Aid.  660,  6  ECL  639,  106  Reprint 
1074:  Lloyd  v.  Johnson,  1  B.  &  P.  340. 
126  Reprint  989:  Walker  v.  Perkins, 

8  Burr.  1668.  97  Reprint  985,  1  W.  Bl. 
617,  96  Reprint  299:  Robinson  v. 
Bland.  3  Burr.  1077,  97  Reprint  717. 
1  W.  Bl.  234.  96  Reprint  129;  Bucher 
V.  Lawson,  Cas.  t.  Hardw.  86.  96  Re- 
print 58. 

XaoestBona  or  polFnanona  mat- 
rlMTM  see  Marriage  [26  C^c  829]. 

07.  U.  S. — Augusta  Bank  v.  Barle, 
18  Pet.  619.  10  L.  ed.  274;  Andrews 
v.  Pond,  13  Pet.  66.  10  L.  ed.  61;  Le 
Roy  V.  Crowninshield,  16  F.  Gas.  No. 
8,269,  2  Mason   16. 

Ark. — Woodward  v.  Roane,  28  Ark. 
523. 

Fla. — Walters  v.  Whitlock,  9  Fla. 
86,   76  AmD  607. 

111. — Schlee  V.  Guckenheimer,  179 
111.  593,  64  NE  802;  Rhodes  v.  Mis- 
souri Sav.,  etc,  Co.,  178  111.  621,  60 
NE  998,  42  LRA  92;  Ginsburg  v. 
Adams  Express  Co.,   160   III.   A.   566. 

Ky. — Gibson  v.  Sublett.  4  KyL  730. 

La. — Galliano  v.  Pierre,  18  La.  Ann. 
10,  8*  AmD  648;  Hughes  v.  KUngen- 
der,  14  La.  Ann.  62:  Groves  v.  Nutt, 
18  La.-  Ann.  117;  Tatum  v.  Wright, 
7  La.  Ann.  868;  Mary  v.  Brown,  5 
I^a.  Ann.  269;  Cole  v.  Lucas,  2  La. 
Ann.  946;  Arayo  v.  Currel,  1  La.  528, 
20  AmD  286;  Saul  v.  His  Creditors, 
5  Mart  N.  S.  569,  16  AmD  212;  Whis- 
ton  V.  Stodder,  8  Mart  95,  18  AmD 
881. 

Md.— Gardner  v.  Lewis.  7  Gill  877. 

Mass. — Faulkner  v.  Hyman,  142 
Mass.  63,  6  NE  846:  West  Cambrld»;e 
V.  Lexington,  1  Pick.  506,  11  AmD 
231;  Tappan  v.  Poor,  16  Mass.  419; 
Ingraham  v.  Geyer,  13  Mass.  146,  ,7 
AmD  132;  Prentiss  v.  Savage,  13 
Mass.  20;  Greenwood  v.  Curtis,  6 
Mass.  858,  4  AmD  145. 

Mich. — Curtis  V.  Mueller,  184  Mich. 
148,  160  NW  847,  848  felt  CycJ. 

Miss. — Ivey  v.  Lalland,  48  •  Miss. 
444,   97  AmD  476,  2  AmR  606. 

Mo. — Thurston  v.  RooenAeld,  42 
Mo.  474,  97  AmD  361. 

Nebr. — ^Randall  v.  National  Bldg., 
etc..  Union.  43  Nebr.  876.  62  NW  262. 

N.  H.— Fisher  v.  Lord,  63  N.  H.  614, 
3  A  927:  HIU  T.  Spear,  60  N.  H:  253, 

9  AmR  205. 

N.  J. — Bentley  v.  Whlttemore,  19 
N.   J.  Bq.    462,    97   AmD   671. 

N.  Y. — ^Marshall  v.  Sherman.  148 
N.  T.  9,  42  NE  419,  61  AmSR  654,  34 
LRA  767;  Edgerly  v.  Bush,  81  N.  Y. 
199;  Kelly  V.  Crapo,  45  N.  Y.  86,  6 
AmR  85  [rev  on  other  grounds  16 
Wall.  (U.  S.)  610.  21  L.  ed.  7811: 
Bath  Gas  Light  Co.  v.  Rowland,   84 


App.  Div.  663,  82  NTS  841  [all  178 
N.  T.  681  mem,  71  NE  1187  mem); 
Martin  v.  Hill,  12  Barb.  631;  Mer- 
chants' Bank  Y.  Spalding;  12  Barb. 
802   [afr  9  N.  Y.  53}. 

N.  C. — Carpenter  v.  Hanea,  167  N. 
C.  661,  667,  88  SB  577  [cit  Cycl; 
Burrus  v.  Wltcover.  1S8  N.  C.  S84, 
385,  74  SB  11,  3>  LRANS  IMS  [quot 
CTycl;  Williamson  v.  Postal  Tel.-C^ble 
Co.,  151  N.  C.  223,  66  SB  »74;  Can- 
naday  v.  Atlantic  Coast  Line  R.  Co^ 
143  N.  C.  439,  65  SE  SS6,  888,  118 
AmSR  821,  8  LRANS  »8»  [ouot  CycJ; 
Gooch  V.  Faucett  128  N.  C.  270.  2» 
SE  362.  39  LRA  886:  Rowland  v.  Old 
Dominion  Assoc.,  116  N.  C  825,  IS 
SB  965;  McLean  v.  Hhrdita.  »•  N.  C. 
294,  69  AmD  740. 

Oh. — Kolp  V.  FlemiBr.  68  Oh.  St 
321,   62  NE  884,  87  AmSk  «11. 

Okl.— ColTe  V.  WUhfte,  166  P  169, 
172  [cit  Q^c);  Klein  V.  KeDw.  42  OkL 
592,    141    P   1117,    AnnC«uil»lfD   1070. 

Pa. — Rothschltd  v.  Rochester,  etc, 
R.  (>>.,  1  Fa.  Co.  «2e. 

Tex. — Crosby  v.  Houston,  1  Tex. 
203. 

Vt. — Territt  v.  Bartlett  21  Vt  184. 

Eng. — Forbe*  v.  Ooctirana,  2  B:  & 
C.   448,  9  ECL  1»9,   107   Reprint  460. 

"Comity  will  not  be  exercised  when 
it  prejudices  the  rights  of  our  own 
citizens  or  denies  to  them  the  beneAt 
of  our  own  laws."  Bath  Gas  Light 
Co.  V.  Rowland,  84  App.  DIt.  663.  5ft8; 
82  NTS  841  taff  178  N.  Y.  831  mem. 
71   NE  1137  mem]. 

[a]  ZUBatrattaa^— In  an  lUtnols 
case  it  was  admitted  that  a  Missoarl 
building  association  had  loaned 
money  in  Illlnoia  at  a  usurious  rate, 
unless  it  fell  within  the  statute  of 
Illinois  providiBg  that  no  interest 
premiums,  or  Snea  accruing  to  a 
building  association  should  be  deemed 
usurious,  and  that  the  shares  of 
stock  in  such  association  should  be 
one  hundred  dollars  each,  payable  In 
periodical  installments  not  to  exceed 
two  dollars  per  share.  The  Mis- 
souri association  was  organised  un- 
der an  act  authorising  uie  issuance 
of  full  paid-up  Interest-bearing  stock, 
of  the  par  value  of  one  thousand 
dollars  per  share,  to  be  matured 
when  the  dividends  and  sum  invested 
equaled  the  face  value.  It  was  held 
by  the  supreme  court  of  Illinois 
that  as  this  was  not  authorized  by 
the  local  statute,  the  rule  of  comity 
did  not  apply,  and  the  contract  would 
be  iheld  usurious,  since  the  building 
association  provided  for  by  tlie  lat- 
ter statute  was  not  within  the  spirit 
and  meaning,  but  wtM  opposed  to  the 
idea  of  such  an  association  as  was 
protected  by  the  local  statute.  Said 
the  court:  "Under  these  statutes, 
and  under  the  general  rule  of  contity 
existing  between  States,  we  will 
allow  to  foreign  corporations  a  stand- 
ing in  our  courts  to  enforce  the  valid 
contracts  they  may  have  made  with 
our  citizens,  and  all  valid  liens 
against  property  situated  in  this 
State.  But  that  rule  of  comity  does 
not  require  that  ■  we  should  allow 
foreign  corporations  to  enforce  con- 
tracts here  If  such  enforcement 
would  be  in  conflict  with  our  laws, 
and,  being  thus  In  conflict,  the  en- 
forcement whereof  would  work 
against  our  own  citizens  and  give  to 
the  citizens  of  another  State  an  ad- 
vantage which  the  resident  has  not" 


For  later 


I,  dsvalovBMati  and  ckaacM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Toked  by  the  state  or  a  citizen  thereof.** 

[$  26]  4.  Agreements  Oontrazy  to  Oonstitation 
or  Le^alation  of  State.  Where  the  contract  vio- 
lates the  positive  legislation'  of  the  state,  that  is, 
where  it  is  contrary  to  its  constitution  or  statntes, 
It  .will  not  be  enforced."  The  cases  under  this  head 
are  usually  connected  with  those  under  the  next  ex- 
ception, 'for  the  reason  that  the  public  policy  of 
the  state  is  so  frequently  expressed  in  its  legisla-, 

Rhodes  y.  Mlasourl  Sav.,  •tc,  Co.. 
113  111.  621,  628,  60  NB  998.  42  LRA 
92. 

CoAtraota  t/f  foralgii  oorporatloiia 
fortiUUUiL  donuatla  aee  Corporations 
[19  Cyc  1224]. 

Ooatxacta  of  foz«l(a  ImUdlaff  and 
loan  anoelatlaaa  see  Building  and 
Loan   Asaoclatlona   ||    150-154. 

SB.     Bath   Oaa   Uxht  Co.   v.   Row- 


tion.'*'  In  some  decisions  it  is  sud  that  the  con- 
tract may  be  enforced  if  not  immoral,"  and  that 
the  enforcement  of  the  local  statute  must  be  in- 
voked by,"  and  necessary  for  the  protection  of," 
a  resident  of  the  state. 

[$27]  6.  Agreements  Oontraiy  to  PnUic  Policy. 
Where  the  agreement  is  one  which  violates  the  fixed 
public  policy  of  the  state  where  the  action  is 
brought  it  will  not  be  enforced.'*    The  rule  is  not 


land.  84  App.  Dlv.  668,  568,  88  NTS 
841  (aft  ITS  N.  T.  631  mem,  71  NE 
1127  mem]. 

"Surely  a  Blaine  corporation  which 
leaves  Its  own  State  cannot  In  our 
courts,  call  for  the  esclusion  of 
comity  toward  courts  of  that  State 
on  the  ground  last  Indicated  [preju- 
dice to  the  rights  of  the  citizens  of 
New  Tork]."  Bath  Qas  Light  Co.  v. 
Rowland,  supra. 

.89.  U.  S. — Augusta  Banic  v.  Elarle, 
li  Pet.  519.  10  L.  ed.  274;  Swanu  v. 
Swann,  21  Fed.  299. 

Ala. — Qalliher  v.  State  Mut.  L. 
Ina  Co..  160  Ala.  643,  43  S  833.  124 
AmSR  88:  Donovan  v.  Pitcher,  63 
Ala  411,  26  AmR  634. 

Ga. — Strieker  v.  Tinkham.  36  Oa. 
176.  8»  AmD  280:  Missouri  SUte  L. 
Ins.  Co.  V.  Liovelace,  1  Oa.  A.  446, 
SS  SB  93. 

111. — Nonotuck  Silk  Co.  v.  Adams 
Express  Co.,  266  111.  76,  99  NB  897 
[alt  166  111.  A.  626];  Nonotuck  Silk 
Co.  V.  Adams  Express  Co.,  266  111. 
66.  »»  NE  S93  [all  166  111.  A.  6191; 
Schlee  v.  Guckenheimer,  179  III.  693, 
64  NE  302;  Mumford  v.  Canty,  60  III. 
370,  99  AmD  535;  Nehrlng  v.  Nefar- 
ing,  164  III.  A.  627:  Oftisburg  ▼. 
Adams  Express  Co.,  160  111.  A.  666; 
Swing  V.  Thomas.  120  111.  A.  236. 

Kan. — Mackey  v.  Pettljohn,  49  P 
636;  Felneman  v.  Sachs,  83  Kan.  621, 
7  P  222.  52  AmR  547. 

La. — Saul  v.  His  Creditors,  6  Mart. 
N.  S.    569.   16  AmD  212.  ' 

Me. — Corbin  v.  Houlehan,  100  Me. 
246.   61   A  181,  70  LRA  568. 

Mass. —  Faulkner  v.  Hyman,  142 
Mass.  68.  6  NE  846;  Parsons  v.  Ttask, 
7  Gray  473.  66  AmD  602. 

Mich. — Curtis  V.  Mueller,  184  Mich. 
148.  160  NW  847.  848  Felt  Cyc];  Swing 
V.  Cameron,  146  Mich.  176,  108  NW 
606.  9  LRANS  417,  9  AnnCas  332.      * 

Miss. — Ivey  v.  Lalland,  42  Miss. 
444.  97  AmD  476,  2  AmR  606;  Ma- 
homer  V.  Hooa,  17  Miss.  247.  48  AmD 
706:  Hinds  v.  Breaxelle,  8  Miss.  837, 
2  AmD  807. 

Mo. — ^Atwater  v.  A.  O.  Eldwards 
Brokerage  Co.,  147  Mo.  A.  436.  446. 
126  SW  823   [clt  Cyc]. 

Nebr.-~-Randall  v.  Minneapolis  Nat. 
BIdg..  etc..  Union,  48  Nebr.  876,  62 
w  w   252. 

N.  H. — ^Fisher  v.  Ford.  63  N.  H. 
614,  3  A  927:  Hill  T.  Spear,  60  N.  H. 
263.  »  AmR  206. 

^N.  J.— -Park  Heights,  etc..  Bridge 
Co.  V.  Brooks,  etc.,  Corp.,  (Sup.)  94 
A  83-  Thompson  v.  Taylor,  66  N.  J. 
Ll  107.  46  A  667  [rev  on  other 
grounds  66  N.  J.  L.  363,  49  A  644, 
88  AmSR  486,   64  LRA  585]. 

N.  C. — Carpenter  v.  Hanes,  167  N. 
C.  551.  567.  88  BE  677  [clt  Cycl: 
Standard  Fashion  Co.  v.  Grant,  166 
N.  C.  453.  31  SB  606;  Burrus  v.  Wit- 
cover,  168  N.  C.  384,  886.  74  SE  11, 
39  LRANS  1006  fquot  Cyc);  William- 
son V.  PosUl  Tef. -Cable  Co.,  161  N.  C. 
223.  66  SE  974;  Cannaday  v,  Atlantic 
C^st  Line  R.  Co..  148  N.  C.  439.  65 
SB  836.  838,  118  AmSR  821,  8  LRANS 
939  Jquot  Crcy,  Oooch  v.  Faucett, 
122  a.  C.  270,  29  SE  362,  39  LRA 
836;  Rowland  v.  Old  Dominion  BIdg., 
etc,  Assoc-  116  N.  C.  826,  18  SE  965. 

Ob. — ^Kulp  V.   Fleming,   <6   Ob.   St. 


321,   62  NE  334,   87  AmSR  611. 

Okl.— Cofte  V.  Wilhlte,  166  P  169, 
172  [clt  Cycl;  Klein  y.  Keller,  42  Okl. 
693,  694,  141  P  1117,  AnnCasl916D 
1070   [quot  Cyc]. 

Pa. — Pittsburg,  etc..  R.  Co.'s  App.. 
8  Fa.  Caa.   83,   4  A  386. 

Tex. — St  Louia,  etc.,  R.  Co.  v. 
Moon,  47  Tex.  Civ.  A  209,  108  SW 
1176. 

Wash. — Carstens  Packing  Co.  v. 
Southern  Pac.  Co..  68  Wash.  239,  108 
P  613,   27  LRANS  976. 

Wis. — International  Harvester  Co. 
V.  McAdam,  142  Wis.  114,  124  NW 
1042,  26  LRANS  774.  20  AnnCas  614. 

[a]  Bala  of  prejudicial  cosunodl- 
tles^— The  legislature  of  the  state 
has  power  to  say  that  the  principle 
of  comity  between  states  sball  not 
be  extended  to  a  contract  the  result 
of  which  is  to  give  one  of  the  parties 
thereto  the  means  of  violating  the 
laws  of  the  state  and  Ita  established 
policy  in  relation  to  the  aale  therein 
of  commodities  believed  to  be  preju- 
dicial to  the  interest  of  its  cltlsens. 
Corbin  v.  Houlehan,  100  Me.  246,  61  A 
181,  70   LRA  688.  _„ 

[b]  Agrsemsat  to  inaka  wUL— By 
statute  of  Massachusetts  an  agree- 
ment to  make  a  will  "is  not  binding" 
unless  in  writing.  A  woman  of 
Massachusetts,  being  in  Maine,  orally 
promised  plalntifC  that  If  she  would 
leave  Maine  and  take  care  of  her 
during  her  life  she  would  leave  her 
all  her  property  at  her  death.  Plain- 
tiff accepted  the  proposal,  went  with 
her  to  Massachusetts,  performed  her 
part  of  the  agreement,  and  at  her 
death  sued  her  executor  on  the  prom- 
ise. It  was  shown  that  the  oral  con- 
tract was  good  in  Maine,  but  the 
court  of  Maaaachusetts  refused  to 
enforce  tt.  "The  statute."  says 
Holmes,  J„  "evidently  embodies  a 
fundamental  policy.  The  ground,  of 
course.  Is  the  prevention  of  fraud 
and  perjury,  which  are  deemed  likely 
to  be  practised  without  this  safe- 
guard. ...  If  the  policy  of  Massa- 
chusetts makes  void  an  oral  contract 
of  this  sort  made  within  the  State, 
the  same  policy  forbids  that  Massa- 
chusetts testators  should  be  sued 
here  upon  such  contracts  without 
written  evidence,  wherever  they  are 
made."  Emery  v.  Burbank.  163 
Mass  326,  328.  39  NB  1026.  47  AmSR 
466.   28  LRA  67. 

70.  See  Thompson  v.  Taylor,  66 
N.  J.  L.  107,  46  A  667  [rev  on  other 
grounds  66  N.  J.  L.  253,  49  A  644, 
88  AmSR  485.  54  LRA  686],  and  oases 
cited  supra  note  69. 

71.  MiUlken  V.  Pratt  126  Mass. 
374,  28  AmSR  241;  Mclntyre  v.  Parks, 
3  Mete.  (Mass.)  207;  Greenwood  v. 
Curtla  6  Mass.  368.  14  AmD  145. 

"Even  a  contract  expressly  pro- 
hibited by  the  statutes  of  the  state 
in  which  -the  suit  is  brought,  if  not 
in  itself  immoral.  Is  not  necessarily 
nor  usually  deemed  so  invalid  that 
the  comity  of  the  state,  as  adminis- 
tered by  Its  courts,  will  refuse  to 
entertain  an  action  on  such  a  con- 
tract made  by  one  of  its  own  citi- 
sens  abroad  In  a  state  the  laws  of 
which  permit  It"  MlUiken  v.  Pratt 
supra. 

73.  Lane  v.  J.  E.  Roach's  Banda 
Mexicana  (^.,  78  N.  J.  Eq.  439,  79 
A  366. 

73..  Lane  v.  J.  B.  Roach's  Banda 
Mexicana  Co.,  78  N.  J.  Eq.  439,  79  A 
366. 

74.  U.  S. — Augusta  Bank  v.  Earle, 
13  Pet  619.  10  L.  ed.  274;  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  ed. 
606;   Grosman   v.   Union  Trust  Co., 


228  Fed.  610,  143  CCA  182;  Northern 
Pac.  R.  Co.  v.  Kempton,  188  Fed. 
992,  71  CCA  246;  Parker  v.  Moore, 
116  Fed.  799.  63  CCA  369  [cerUorarl 
den  187  U.  S.  644,  23  SCt  844,  47  L. 
ed.   847]. 

Ala. — ^Western  Union  Tel.  (^.  v. 
Hill,  163  AU.  18,  60  S  248,  23  LRANS 
648.   IS   AnnCas  1068. 

Ark. — Arden  Lumber  Co.  v.  Hen- 
derson Iron  Works,  etc,  Co.,  83  Ark. 
240,   103   SW  186. 

Cal.— Wood  v.^  Wood.  137  CaL  148, 
69  P  981. 

Oa. — ^Atlanta,  etc.,  R.  Co.  v. 
Broome.  3  Ga.  A.   641,  60  SE  366. 

Ill— Mumford  v.  Canty,  60  111.  870, 
99  AmD  630;  Phlnney  v.  Baldwin,  16 
III.  108,  61  AmD  62:  Ginsburg  v. 
Adams  Express  Co.,    160   III.   A    666. 

Iowa. — Hamilton  v.  (Chicago,  etc., 
R.  Co.,  146  Iowa  431.  124  NW  363; 
Davis  V.  Bronson,  6  Iowa  410. 

Me. — Corbin  v.  Houlehan,  100  Me. 
246,  61  A  131.  70  LRA  668. 

Md. — Baltimore,  etc.,  R.  Co.  V. 
Glenn,  28  Md.  387.  92  AmD  688; 
Trasher  v.  Everhart  3  Gill  &  J.  234. 

Mich. — Curtis  V.  Mueller.  184  Mich. 
148.  150  NW  847,  848  [clt  C!ycl;  Sea- 
mane  V.  Temple  Co.,  106  Mich.  400, 
63  NW  408,  66  AmSR  467,  28  LRA 
430. 

Mo. — ^Atwater  v.  A.  G.  EMwards 
Brokerage  Co.,  147  Mo.  A.  436,  126 
SW  828. 

Nebr. — Henni  v.  Fidelity  BIdg., 
etc,  Assoc.  61  Nebr.  744,  86  NW 
476,    87  AmSR   619. 

N.  H.— Bliss  V.  Brainard.  41  N.  H. 
266:  Smith  v.  Godfrey,  28  k  H.  379, 
61  A.mD  617. 

N.  J. — Fraxier  v.  Fredericks,  24 
N.  J.  L.  162. 

N.  T. — Meacbam  v.  Jamestown, 
etc,  R.  Co..  211  N.  Y.  846,  105  NS 
663,  AnnCasl916C  861  [rev  161  App. 
Div.  941,  136  NTS  1141];  Internation- 
al Text-Book  Co.  v.  Connelly.  206  N. 
Y.  188.  99  NB  722,  42  LRANS  1116; 
San  Rerao  Copper  Min.  Co.  v.  Mon- 
euse,  133  NTS  670  [rev  on  other 
grounds  149  App.  Div.  26,  133  NTS 
509]. 

N.  C. — Carpenter  v.  Hanes.  167  N. 
C.  561.  667.  83  SE  677  [clt  Cycl;  Bur- 
rus V.  Wltcover,  •168  N.  C.  384,  385, 
74  SB  11,  39  LRANS  1006  [quot  Cyo]; 
Williamson  v.  Postal  Tel. -Cable  Co., 
151  N.  C.  223.  66  SE  974;  Cannady  v. 
Atlantic  Coast  Line  R.  Co.,  143  N.  C. 
439.  66  SB  836.  888,  118  AmSR  821,  8 
LRANS  939  [quot  Cyc];  Oooch  v. 
Faucett,  122  N.  C.  270,  29  SE  362.  89 
LRA  836. 

N.  D. — ^Hanson  v.  Great  Northern 
R.  Co.,  18  N.  D.  3^4,  121  NW  78,  138 
AmSR   768. 

Oh. — Kulp  V.  Fleming.  66  Oh.  St 
321,  62  NB  334.  87  AmSR  611;  Ka- 
nagar  v.  Taylor,  7  Oh.  St  134,  70 
AmD  62. 

Okl. — Coffe  V.  Wilhite,  156  P  169, 
172  [clt  Cyo];  Marx  v.  Hefner,  46 
Okl.  463,  149  P  207;  Klein  v.  Keller, 
42  Okl.  692,  694,  141  P  1117,  AnnCas 
1916D  1070    [quot  Cycl. 

Or.— Hirschfeld  v.  McCullagh,  64 
Or.  602,  127  P  641.  ISO  P  1131. 

Pa. — Swing  V.  Munson,  191  Pa.  682, 
48  A  342;  Pittsburg,  etc.,  R.  Co.'s 
App.,  8  Pa  Cas.  83,  4  A  386;  Morgan 
r.  Camden,  etc.,  R.  Co..  2  Pa.  Co.  97; 
Rothschild  V.  Rochester,  etc.,  R.  Co... 
1  Pa.  Co.  620. 

R.  I. — Winward  v.  Lincoln,  23  R.  I. 
476,  51  A  106. 

S.  C. — Welling  V.  Eastern  BIdg., 
etc.,  Assoc,  66  S.  C.   280,   34  SE  409. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Smith,  123  Tenn.  678,  134  SW  866. 

Tox. — 8t.    LoulB    Southwestern    R. 
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[§§  27-29 


affected  "by  the  fact  that  the  objectionable  parts  of 
the  contract  have  been  executed  'and  that  those  re- 
maining ore  innocuous.^^  A  contract  is  not  neces- 
sarily con;trary  to  the  public  policy  of  a  state  merely 
because  it  could  not  validly  have  been  made  there; 
nor  is  it  one  to  which  comity  will  not  be  extended 
merely  because  the  making  of  such  contracts  in  the 
place  of  the  forum  is  prohibited.'* 

[$  28]  F.  Agi«ementfl  Balatlng  to  Realty.  The 
lex  rei  sitas — the  law  of  the  place  in  which  the  prop- 
erty is — controls  the  title  to,  and  the  alienation  and 
transfer  of,  land,  and  the  «£fect  and  construction 
which  is  to  be  accorded  to  agreements  intending  to 
convey  or  otherwise  to  deal  with  it,''  the  most  fre- 


quent application  of  this  rule  being  to  deeds,"  mort- 
gages,'^ assignments  for  creditors'^  and  agreements 
for  sale.^^  Where  in  the  performance  of  a  contract 
conveyances  and  transfers  of  pitoperty  situated  in 
several  states  are  to  be  made,  such  conveyances  and 
transfers  must  be  made  in  accordance  with  the  law 
of  the  place  where  the  particular  property  is 
situated.** 
[4  29]  a.  Agreements  delating  to  Personalty. 
•  The  situs  of  personal  property  is  by  a  Action  of 
law  regarded,  in  the  absence  of  anything  requiring 
the  application  of  the  law  of  actual  situs,"  as  that 
of  the  domicile  of  the  owner,  which  law  ordinarily 
governs  contracts  relating  to  personalty.^     Hence 


Co.  V.  Mclntyre,  36  Tex.  Civ.  A.  S$9, 
82  SW  346. 

Utah. — Palmer  v.  Palin«r.  26  Utah 
31,  72  P  3.  99  AmSR  820,  61  L.RA 
641. 

Waah. — Carstena  PackliiK  Co.  v. 
Southern  Pac.  Co.,  68  Wash.  239,  108 
P  613,    27   LRANS   975. 

Wla. — Porte  v.  Chicago,  etc.,  R.  Co., 
162  Wla.  446,  156  NW  469;  Interna- 
tional Harvester  Co.  v.  McAdam,  142 
Wis.  114.  124  NW  1042,  26  LRANS 
774,  20  AnnCaa  614;  Bartlett  v.  Col- 
Una,  109  Wla.  477,  86  NW  70S,  83 
AmSR  928;  Rose  v.  Klmberly,  etc., 
Co.,  89  Wis.  545,  62  NW  526,  46  Am 
8R  856,   27  LRA  656. 

Bng. — Soclfte  des  Hfitels  Rfiunis  v. 
Hawker,  29  T.  L.  R.  578;  Rouslllon 
v.    Rouslllon,   14  Ch.   D.    861. 

Alta. — Waters  v.  Campbell,  14  Dom 
L.R  448.  25  WeatLR  838. 

[a]  BMUon  of  tli*  mlA, — "It  ap- 
pears to  me,  however,  plain  on  gen- 
eral principles,  that  this  Court  will 
not  enforce  a  contract  against  the 
public  policy  of  this  country,  wher- 
ever it  may  be  made.  It  seema  to 
me  almost  absurd  to  suppose  that 
the  Courts  of  this  country  should  en- 
force a  contract  which  they  consider 
to  be  against  public  policy  simply 
because  it  happens  to  have  been 
made  somewhere  else."  Fry.  J.,  in 
Rouslllon  v.  Rowsillon,  14  Ch.  D. 
351.  369. 

[b]  ApplleatlOBB  of  tha  ml*.— 
This  Jnile  has  been  applied  to:  (1) 
Contracts  of  marriage  between  per- 
sons .within  the  prohibited  degrees. 
See  Marriage  [26  Cyc  829].  (2) 
Marriages  between  whites  and  blacks. 
See  Marriage  [26  Cyc  830].  (3)  Sep- 
aration agreements.  Palmer  v.  Pal- 
mer, 26  Utah  31.  72  P  3.  99  AmSR 
820,  61  LRA  641;  Hope  v.  Hope,  8 
De  a.  M.  ft  O.  731,  57  iBngCh  665,  44 
Reprint  672.  (4)  Contracts  of  mar- 
ried women.  See  Husband  and  Wife 
[21  Cyc  13111.  (6)  Agreements  in- 
volving champerty.  See  Champerty 
and  Maintenance  |  106.  (6)  Con- 
tracts In  restraint  of  trade.  Union 
Locomotive,  etc.,  Co.  v.  Erie  R.  Co., 
•7  N.  J.  L.  23  (where  a  contract  be- 
tween a  railroad  company  in  New 
Jersey  and  certain  individuals  giving 
the  latter  the  exclusive  right  of 
transporting  certain  kinds  of  freight 
over  the  railroad  Jiad  been  made  In 
New  York,  and  had  been  sustained 
by  the  courts  of  that  states  but  in 
an  action  for  the  breach  of  some  of 
its  provisions  in  New  Jersey  It  was 
held  that  the  contract  waa  void  be- 
cause against  the  public  policy  of 
New  Jersey,  and  would  not  be  en- 
forced, although  valid  where  made): 
Bath  Gas  Light  Co.  r,  Rowland,  84 
App.  DIv.  668.  82  NYS  841  [aff  178 
N.  T.  631  mem.  71  NE  1127  meml- 
Rouslllon  v.  Rouslllon,  14  Ch.  D.  351 
(where  parties  had  entered  into  an 
agreement  in  France  in  restraint  of 
trade  and,  although  the  agreement 
was  perfectly  valid  In  Prance,  where 
the  common-law  doctrine  regarding 
such  contracts  as  against  public  pol- 
icy is  unknown,  it  was  held  that  the 
agreement  would  not  be  enforced  by 
an  English  court).  (7)  Contracts 
giving  preferences  to  creditors. 
Strieker  v.   Tinkham,   35  Oa.   176,    89 


AmD  280;  Thurston  v.  Rosenfleld,  42 
Mo.  474,  97  AmD  351;  Moore  v.  Bon- 
nell.  31  N.  J.  L.  90;  Vamum  v.  Camp. 
13  N.  J.  L.  826,  26  AmD  476;  Dear- 
Ing  v.  McKlnnon  Dash,  etc.,  Co.,  165 
N.  T.  78,  87,  68  NE  773,  8  AmSR 
708.  (8)  Agreements  to  Influence 
public  officials.  Oscanyan  v.  Win- 
chester Repeating  Arms  Co.,  103  U.  S. 
261,  26  L.  ed.  539  (where  plaintllT. 
an  officer  of  the  Turkish  government, 
had  made  a  contract  with  defendant, 
a  manufacturer  of  flrearms,  under 
which  he  waa  to  receive  a  commis- 
sion on  such  as  he  could  Induce  that 
government  to  purchase,  and  in  a 
suit  on  the  contract  it  waa  held  by 
the  aupreme  court  of  the  United 
States  that  even  were  the  contract 
made  in  Turkey  and  valid  there  the 
Turkiah  government  being  willing 
that  its  officers  should  receive  brjbes 
for  official  action,  yet  contracts  of 
this  kind  being  against  the  public 
policy  of  this  country  would  not  be 
enforced  in  our  courts).  (9)  Gam- 
bling contracts.  See  Gaming  [20 
Cyc     923].       (10)     Agreements     com- 

Eoundlng  crime.  Wight  v.  Rlnds- 
opf,  43  Wis.  344.  364  (where  a  per- 
son brought  a  suit  in  Wisconsin  for 
legal  services  rendered  defendant 
and  the  proof  was  that  the  object  of 
the  service  was  the  compounding  of 
a  crime,  defendant  and  others  being 
at  the  time  under  indictment  In  the 
federal  courts  for  violation  of  the 
United  States  revenue  laws,  it  was 
held  that  the  agreement  under  which 
the  service  was  rendered  was  void 
for  illegality,  such  contracts  being 
contrary  to  liubllc  policy  of  the 
atate.  On  rehearing  it  was  brought 
to  the  attention  of  the  court  that  the 
federal  statutes  expressly  authorize 
such  compromises  with  the  govern- 
ment, with  the  consent  of  the  secre- 
tary of  the  treasury  and  the  attor- 
ney-general. The  supreme  court  ad- 
mitted that  the  statute  might  be 
binding  on  the  federal  judges  In  ac- 
tions In  their  courts,  but  refused  to 
give  it  any  recognition  in  the  state 
court,  aaying:  "We  could  no  more 
enforce  contracts  compounding  or 
tending  to  compound  crime  coming 
from  the  federal  Jurisdiction,  than 
contracts  of  polygamy  from  the  ju- 
risdiction of  Utah  or  of  Turkey"). 
(IIV  Provisions  for  attorney's  fees 
in  notes.  See  Bills  and  Notes  {  164. 
75.  Hope  V.  Hope,  8  De  G.  M.  ft 
G.  731.  67  EngCh  566.  44  Reprint  672 
(where  a  husband  and  wife  living  in 
France  mad6  a  contract  in  that  coun- 
try which  provided  for  two  things 
which  by  the  law  of  England  were 
Illegal,  namely,  the  collusive  con- 
duct of  a  divorce  suit,  and  the  aban- 
donment by  the  husband  of  the  cus- 
tody of  his  children,  and  the  Eng- 
lish courts  refused  to  enforce  any 
part  of  It,  holding  that,  if  a  court 
of  one  country  is  called  on  to  en- 
force a  contract  entered  into  in  an- 
other. It  Is  not  enough  that  the  con- 
tract should  be  valid  according  to 
the  laws  of  the  latter,  for  If  any  part 
of  the  contract  Is  inconsistent  .with 
the  law  and  the  policy  of  the  former 
the  contract  will  not  be  enforced, 
even  as  to  another  part  of  it  which 
may  not  be   open   to  this   objection, 


and  may  be  the  only  part  remaining 
to  be   performed). 

76.  International  Harvester  Co.  v. 
McAdam,  142  Wis.  114,  120,  124  NW 
1042,  26  LRANS  774,  20  AnnC;aa  614 
(where  the  court  said:  "There  must 
be  something  inherently  bad  about  it, 
something  shocking  to  one's  sense 
of  what,  is  right  as  measured  by 
moral  standards,  in  the  judgment  of 
the  courts,  something  pernicious  and 
Injurious  to  the  public  welfare"). 

77.  U.  S.— Brine  v.  Hartford  F. 
Ins.  Co.,  96  U.  S.  627,  24  L.  ed.  858. 

Ala. — Nelson  v.  Goree,  34  Ala.  S^. 

D.  C. — Clark  v.   Harmer.  9  App.    1. 

Ida. — Hannah  v.  Vensel,  19  Ida. 
796,    116   P    116,    117    [clt   Cyc]. 

Ind. — Swank  v.  Hufnagle,  111  Ind. 
463,  12  NE  308;  Wines  v.  Woods.  109 
Ind.  291,  10  NE  399;  Fisher  v.  Parrv. 
68  Ind.  466;  Bethell  v.  Bethell,  54 
Ind.  428,  23  AmR  650:  Cable  Co.  v. 
McElhoe,  58  Ind.  A.  637,  108  NE  790. 

Iowa. — Brown  v.  Wm.  Pearson  Co.. 
169  Iowa  60,  160  NW  1067. 

Mo. — Depas  v.  Mayo,  11  Mo.  314, 
49  AmD  88.  ' 

N.  Y. — Abell  V.  Douglass,  4  Den. 
306;  Hawley  v.  James,  7  Paige  213, 
32  AmD  623;  Chapman  v.  Robertson, 
6  Paige  627,  31  AmD  264. 

Pa. — Jeter  v.  Fellowes,  32  Pa.  465; 
Ross  V.  Barclay,  18  Pa,  179,  66  AmD 
616;  Donaldson  v.  Phillips,  18  Pa. 
170,  65  AmD  614;  Kidd  v.  Arnold,  IS 
Pa.  Dlst.  462,   36   Pa.  Co.  667. 

Porto  Rico. — Amadeo  v.  Registrar, 
3  Porto  Rico  134;  U.  S.  Mortgage, 
etc.,  (3o.  V.  Central  San  Cristobal, 
Inc.,  7  Porto  Rico  Fed.  693. 

Tex. — Cantu  v.  Bennett,  89  Tex. 
303. 

Vt. — Baxter  v.  Wllley,  9  Vt.  276, 
31  AmD   623. 

See  generally  Property  [82  Cyc 
874). 

[a]  niwrttatlon. — ^In  an  action  for 
a  breach  of  covenant  of  warranty, 
where  the  grantor  resided  in  Ver- 
mont, the  grantee  in  New  Hamp- 
shire, and  the  land  was  situated  in 
Minnesota,  It  was  held  that  the  con- 
struction and  force  of  the  contract. 
Including  the  rule  as  to  damages, 
must  be  governed  by  the  law  of  Min- 
nesota; and  where  the  referee  failed 
to  And  what  the  law  of  Minnesota 
was,  the  supreme  court  of  Vermont 
would  not  presume  that  it  was  the 
same  as  that  of  Vermont,  but  would 
recommit  the  case  to  the  court  be- 
low to  determine  the  damages  ac- 
cording to  the  rule  in  Minnesota. 
Tillotson  v.  Prichard.  60  Vt.  94,  14 
A  303,  6  AmSR  95. 

7&     See  Deeds   (18  Cyc  5261. 

79.  See  Mortgages  [27  (?yc  975]. 

80.  See  Aaalgnmants  for  Bmieflt 
of  Creditors  I   232. 

811  See  Vendor  and  Purchaser  [39 
Cyc   1182.    1295]. 

88.  Morgan  v.  New  Orleans,  etc., 
R,  Co.,  17  F.  Caa.  No.  9,804,  2  Woods 
244. 

88.     See  Conflict  of  Laws  il  64,  65. 

84.  Buchanan  v.  Hicks,  98  Ark. 
370,  378,  136  SW  177,  34  LRANS 
1200  [clt  C^c]:  Ames  Iron  Works  v. 
Warren,  76  Ind.  512,  40  AmR  258: 
Arnold  V.  Easttn,  116  Ky.  686,  76  SW 
855,  26  KyL  896;  Speed  v.  May.  17 
Pa.   91,   55   AmD   640.     See   Minor  v. 
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as  to  a  eonfract  in  relation  to  personal  property 
situated  at  the  date  thereof  in  a  foreign  jurisdic- 
tion, the  lex  loci  eontraetus  will  ordinarily  govern." 
But  there  is  much  conflict  of  authority  on  the  ques- 
tion of  how  far  a  transfer  of  personal  property, 
lawful  in  the  owner's  domicile,  will  be  respected  in 
the  court  of  the  country  where  the  property  is 
located  and  a  difFerent  rule  of  transfer  prevails.^ 
The  questions  usually  arise  with  reference  to  chat- 
tel mortgages,"  conditional  sales,"  assignments  for 
creditors,"*  and  assignments.^  There  is  no  absolute 
right  to  have  such  a  transfer  respected,  and  it  is 
only  allowed  on  a  principle  of  comity,"  which  must 
yield  when  the  legislation  of  the  state  in  which  the 
property  happens  to  be  has  prescribed  a  different 
rule." 


Oairiage  of  goods.  The  intent,  obligation,  and 
interpretation  of  a  contract  of  carriage  made  in 
one  state  or  country  between  citizens  or  residents 
thereof,  and  the  performance  of  which  begins  in 
that  country,  is  to  be  governed  by  the  law  thereof 
unless  the  parties  when  entering  into  the  contract 
clearly  manifest  a  mutual  intention  that  it  shall  be 
governed  by  the  law  of  some  other  country;"^  and 
this  rule  applies,  although  delivery  of  the  goods  is 
to  be  in  another  state.**  For  example,  the  validity 
of  a  limitation  of  the  carrier's  liahility  has  been 
held  to  be  governed  by  the  law  of  the  place  where 
the  contract  is  made;*'  but  the  courts,  will  not  en- 
force a  limitation  of  liability  contained  in  a  foreign 
contract  where  the  permission  of  such  limitation  is 


Ordwell.  37  Mo.  3B0,  90  AmD  StO 
(where  It  was  held  that  the  status 
of  property,  as  real  or  personal,  fol- 
lowed the  domicile  of  the  owner); 
Morltz  V.  Canada  Wood  Specialty 
Co..  9  OntWR  622,  620  (where  it  Is 
said:  "A  contract  respecting  per- 
sonal property  has  no  situs  or  lo- 
cality"). 

[a]  Oritlclain  of  mla. — With  ref- 
erence to  the  purchase  of  chattels  in 
another  state  by  a  New  Jersey  cor- 
poration, the  court  said:  "In  the 
present  case  the  vice-chancellor  held 
that  the  law  of  the  domicile  of  the 
purchaser  must  control;  that  the 
purchaser  was  a  New  Jersey  corpo- 
ration, and  the  transaction  was  gov- 
erned by  our  statute.  The  case  ex- 
hibits the  difllculty  which  arises  in 
determining  the  question  by  the  law 
of  the   domicile.     Not  only  may  the 

fiarties  have  different  domiciles,  as 
n  the  present  case,  but  several  per- 
sons mfiy  be  Interested,  either '  as 
vendors  or  vendees,  each  with  a  dif- 
ferent domicile.  The  difficulty  is  not 
met  by  adopting  the  law  of  the 
domicile  of  the  owner  as  the  rule, 
for  the  very  question  to  be  decided 
is,  who  is  the  owner?  The  rule 
which  looks  to  the  law  of  the  situs 
has  the  merit  of  adopting  the  law 
of  the  jurisdiction  which  has  the  ac- 
tual control  of  the  goods  and  the 
merit  of  certainty.  It  Is  not  neces- 
sary to  the  decision  of  the  present 
case  to  go  as  far  as  the  English 
cases  have  gone  in  following  the 
law  of  the  situs.  The  contract  now 
in  question  was  made  in  Pennsylva- 
nia, and  was  intended  by  the  parties 
to  be  performed  there;  the  chattels 
were  at  the  time  in  Pennsylvania, 
and  were  removed  to  this  state  with- 
out the  consent  of  the  vendor;  In 
Pennsylvania  there  was  no  transfer 
of  title,  but  a  mere  contract  of  ball- 
jnent.  we  think,  in  such  a  case,  the 
law  of  Pennsylvania  must  control." 
Lees  V.  Harding,  68  N.  J.  Eq.  822, 
<29,   60  A  362. 

&»w  gxmxuXag  paraonalty  In  g»a- 
0iai  see  Property  fSZ  Cyc  676], 

86.  U.  S.— The  Marina,  19  Fed. 
760. 

111. — Waters  v.  Cox,  2  111.  A.  129. 

Kan. — ^Denny  v.  Faulkner,  22  Kan. 
39. 

Me. — Gross  v.  Jordan,  83  Me.  380, 
22  A  250. 

Hiss. — Parteev.  Sllliman,  44  Miss. 
272. 

N.  J.— Lees  v.  Harding,  68  N.  J. 
Eq.    622.   60  A  3S2. 

S.  C. — Cole  V.  Broom,  23  S.  C.  L.  7. 

Tex. — Cantn  v.  Bennett,  39  Tex. 
303. 

(al  Olnstratloaa. — (1)  A  contract 
made  In  Michigan  for  the  purchase 
of  a  piano,  construed  by  the  courts 
of  that  state  to  be  a  mere  bailment 
giving  the  buyer  no  right  to  ijiort- 
gage  it  will  be  so  construed  by  the 
courts  of  Illinois  on  his  removal  to 
that  state  and  an  attempt  to  mort- 
gage it.  Waters  v.  Cox,  2  III.  A.  129. 
(2)  Where  a  contract  with  reference 
to  the  title  of  tangible  chattels  situ- 
ated in  another  state  is  made  In  that 
[IS  C.  J.— 17] 


state  between  a  resident  thereof  and 
a  New  Jersey  corporation,  and  is  to 
be  performed  there,  the  law  of  that 
state  determines  the  effect  of  the 
contract.  Lees  v.  Harding,  68  N.  J. 
Ea.   622.  60  A  362. 

se.  areen  v.  Van  Buskirk,  7  Wall. 
(V.  8.)    139.   19  T..  ed.   109. 

87.  See  Chattel'  Mortages  1  U. 
S&     See   Sales   [36  Cyc  666]. 

88.  See  Assignments  for  Benefit  of 
Creditors    i   283. 

90.     See  Assignments   |   110. 

81.  Green  v.  Van  Buskirk,  7  Wall. 
(U.  S.)  139,  19  L.  ed.  109;  The  Ma- 
rina,  19  Fed.  760. 

99.  Green  v.  Van  Buskirk,  7  Wall. 
(U.  S.)  139.  19  L.  ed.  109;  The  Ma- 
rina, 19  Fed.  760;  Denny  v.  Faulk- 
ner, 22  Kan.  89;  Greenville  Nat.  Bank 
V.  Evans-Snyder-Buel  Co.,  9  Okl.  363. 
60  P  249.   - 

93.  V.  S. — ^Erie  R.  Co.  v.  Pond 
Creek  Mill,  etc.,  Co.,  162  Fed.  878,  89 
CCA  568. 

Cal. — Bertonneau  v.  Southern  Pac. 
Co.,   17  Cal.   A.   439,  120  P  63. 

Conn. — Hale  v.  New  Jersey  Steam 
Nav.  Co.,   16  Conn.  639,  39  AmD  398. 

Ga. — Southern  Bxpreas  Co.  v.  Ha- 
naw,  134  Ga.  445,  67  SE  944,  137 
AmSR  227;  Atlanta,  etc.,  R.  Co.  v. 
Broome    8  Ga.  A.  641,  60  SE  366. 

111. — Pennsylvania  Co.  v.  Falrchild, 
69  111.  260;  Ginsburg  v.  Adams  B^x- 
press  Co.,  160  111.  A.  666. 

Iowa. — Robinson  v.  Merchants'  De- 
spatch Transp.  Co.,  46  Iowa  470. 

Md. — Lazard  v.  Merchants',  etc., 
Transp.  Co.,   78  Md,   1,  26  A  897. 

N.  T. — Toledo  First  Nat.  Bank  v. 
Shaw.  61  N.  Y.  283;  Valk  v.  Brie 
R.  Co.,  130  App.  DIv.  446,  114  NTS 
964;  Grand  v.  Livingston,  4  App.  Dlv. 
689,  38  NTS  490  [aff  168  N.  T.  688 
mem,  63  NB  1126  mem];  Robertson 
v.  National  SS.  Co.,  1  App.  Dlv.  61, 
87   NTS   69. 

N.  D. — Hanson  v.  Great  Northern 
R.  Co.,  18  N.  D.  324.  121  NW  78. 
138  AmSR  768. 

Okl. — AtchlsoU,  etc.,  R.,Co.  v.  Ijam- 
bert,    32~  Okl.    666,    123   F  *ii. 

S.  D. — Meuer  v.  CThlcago,  etc.,  R. 
Co.,  5  S.  D.  668,  69  NW  946,  49  Am 
SR   898,   26   LRA   81. 

Tex. — Ryan  v.  Missouri,  etc.,  R. 
Co..  65  Tex.  13.  67  AmR  689;  Cantu 
V.  Bennett,  39  Tex.  303. 

Wash. — Waldron  v.  Canadian  Pac. 
R.  Co.,  22  Wash.  263.  60  P  663. 

Wis. — Berger-Crittenden  Co.  v.  (Chi- 
cago, etc.,  R.  Co.,  169  Wis.  266,  160 
NW  496. 

Bng. — Peninsular,  etc..  Steam  Nav. 
Co.  V.  Shand,  3  Moore  P.  C.'N.  S.  272, 
16  Reprint  103. 

94.  Bertonneau  v.  Southern  Pac. 
Co.,  17  Cal.  A.  439.  120  P  63;  Illinois 
Cent.  R.  Co.  v.  Beebe,  174  111.  13,  50 
NE  1019,  66  AmSR  263,  43  LRA  210; 
Merchants'  Despatch  Transp.  Co.  v. 
Furthmann,  149  111.  66.  36  NE  624,  41 
AmSR  266;  Michigan  Cent.  R.  Co.  v. 
Boyd,  91  111.  268;  Milwaukee,  etc., 
R.   Co.   V.  Smith.    74   111.   197. 

96.  tr.  S. — Liverpool,  etc.,  R.  Co. 
V.  Phenix  Ins.  Co..  129  U.  3.  397,  8 
set  469,  32  L.  ed.  788;  Erie  R.  Co.  v. 
Pond   Creek  Mill,  etc.,  Co.,   162   Fed. 


878,  89  CCA  668;  The  Carlb  Prince, 
63  Fed.  266  [rev  on  other  grounds 
170  U.  S.  656.  18  set  763.  42  L.  ed. 
1181];  Thomas  v.  Wabash,  etc.,  R. 
Co.,  68  Fed.  200  [aff  71  Fed.  481,  19 
CCA  88].  ^ 

Cal. — Bertonneau  v.  Southern  Paa 
Co.,  17  Cal.  A.  439,  120  P  63. 

Oa. — Western,   etc.,  R.  Co.   v.   Bx- 

Sosttion  Cotton  Mills,  81  Ga.  628,  7 
B  916,  2  LRA  102. 

111. — Cohn  v.  A4am8  Express  Co., 
170  HI.  A.  174;  Fuller  v.  Lake  Shore, 
etc.,  R  Co.,  166  III.  A.  279;  Clingan 
V.  (Cleveland,  etc.,  R.  Co.,  163  HI.  A. 
668;  Ginsburg  v.  Adams  E!xpress  Co., 
160  HI.  A.  666;  Atland  v.  Atchi- 
son, etc.,  R.  Co.,  161  111.  A.  291; 
Brown  v.  Louisville,  etc.,  R.  Co.,  36 
111.   A.    140. 

Iowa. — Hazel  v.  Chicago,  etc.,  R. 
Co.,  82  Iowa  477,  48  NW  926;  Tal- 
bott  V.  Merchant's  Despatch  Transp, 
Co.,  41  Iowa  247,  20  AmR  689;  Mc- 
Daniel  v.  Chicago,  etc.,  R.  Co.,  24 
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Ky. — Cleveland,  etc.,  R.  Co.  v.  Dru- 
len.  118  Ky.  237,  80  SW  778,  26  KyL 
103,  66  LRA  276,  4  AnnCas  1102; 
Tecumseh  Mills  v.  Louisville,  etc., 
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KyL   264,   49  LRA   667. 

Mass. — Hooker  v.  Boston,  etc.  R. 
Co..  209  Mass.  598,  95  NE  946,  Ann 
Casl912B  669;  Brockway  v.  Amer- 
ican Express  Co.,  168  Mass.  267,  47 
NE  87. 

Mo. — Otis  Co.  V.  Missouri  Pac.  R. 
Co.,  112  Mo.  622,  20  SW  676;  M6Len- 
don  V.  Wabash  R,  Co.,  119  Mo.  A. 
128,  95  SW  943;  Hartmann  v.  Louisr 
ville,  etc.,  R.  Co.,  39  Mo.  A.  88. 

N.  H. — Kimball  v.  American  Ex- 
press Co.,   76  N.   H.   81,  79  A  492. 

N.  T. — Piatt  V.  Richmond,  etc.,  R. 
Co.,  108  N.  T.  368.  16  NE  393;  Valk 
V.  Brie  R.  Co.,  130  App.  Dlv.  446,  114 
NTS  964;  Barnes  v.  Long  island  R. 
Co.,  47  Misc.  318,  93  NTS  616  [rev 
on  other  grounds  115  App.  Dlv.  44, 
100  NTS  693  (aft  191  N.  T.  628.  84 
NE  1108)];  Cappel  v.  Wolr,  46  Misc. 
441,   92   NTS   366. 

Oh. — Knowlton  v.  Erie  R.  Co.,  19 
Oh.  St.  260,  2  AmR  896.  Contra 
Pennsylvania  Co.  v.  Toder,  26  Oh. 
Clr.  Ct.   32. 

Okl. — ^Atchison,  etc.,  R.  Co.  v.  Lam- 
bert,  32   Okl.   666,   123   P  428. 

8.  C. — Elliot  V.  Atlantic  Coast 
Line  R.  Co.,  94  S.  C.  129.  76  SE  886, 
77  SB.  718;  Frasler  v.  Charleston, 
etc..  R.  Co.,   73  S.  C.  140,  62  SE  964. 

Tex. — ^Ryan  v.  Missouri,  etc.,  R. 
Co.,  66  Tex.  13,  67  AmR  689;  St, 
Louis,  etc.,  R.  Co.  v.  Hambrick,  (CHv. 
A)  97  SW  1072;  Plttman  v.  Pactflc 
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SW   049. 

Va — ^Adams  Express  C!o.  v.  Green, 
112  Va.  627,  72  SB  102. 
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BSeot  of  Oannaok  am  mi  dm  eat  oa 
l&tentet*  ■hlpmmta  see  Carriers 
i   244. 

Xiimltetloii  of  liaWUto  la  BUpmeata 
iMitwaea  American  mUT  toxtign  porta 
see  Shipping  [36  Cyc  204  et  seq]. 
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zegarded  as  against  the  pnblic  poliey  of  the  fomin.** 
In  some  cases,  however,  it  has  been  held  that  such 
requirements  of  the  contract  as  are  to  be  wholly 
performed  in  the  state  of  the  forum  are  to  be  gov- 
erned by  the  law  of  th&t  state,^  and  there  is  also 
authority  to  the  effect  that  the  contract  should  be 
construed  by  the  state  where  the  negligent  breach 
causing  the  injury  occurs.^ 

[$30]  H.  DefeoBes.**  A  defense  or  discharge 
which  is  g;ood  by  the  law  of  the  place  where  the 
contract  is  made  or  is  to  be  performed  is  of  equal 
validity  wherever  the  question  may  be  litigated.* 
It  is  a  well-settled  principle  that,  if  a  party  is  justi- 
fied as  to  a  transaction  in  the  country  where  it  took 
place,  he  is  justified  everywhere.'  Thus  if  the  de- 
fense of  infancy  is  valid  by  the  lex  loci  contractus  it 
is  good  wherever  the  contract  may  be  sued  on.*  And 
so  it  is  of  the  defense  of  tender  or  payment.*  Bat 
the  defense  must  go  to  the  contract  and  not  to  the 
remedy.' 

[(  31]'  L  Fretnunptioiu.  The  presumption  is 
that  a  contract  is  governed  by  the  law  of  the 
forum.*  The  courts  will  not  take  judici^  notiee  of 
the  unwritten  law  of  a  foreign  state,^  nor  of  the 
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statutes  of  another  state  or  territory,'  nor  of  the 
written  laws  of  a  foreign  country;'  but  in  the  ab- 
sence of  proof  on  the  subject,  they  will  generally 
presume  that  the  common  law  Is  in  force  in  jsuch 
state,^°  and  the  law  of  the  foreign  state,  if  different, 
must  be  pleaded  and  proved."  When,  however,  the 
common  law  has  never  been  in  force  in  the  place 
where  the  contract  was  made,  and  the  foreign  law 
is  not  proved,  the  court  will  follow  the  law  of  the 
forum.  If  the  contract  is  void  by  the  lex  fori,  it 
devolves  on  the  party  seeking  to  sustain  it  to  show 
that  it  ia  valid  by  the  law  of  the  place  of  making,^* 
although  in  Illinois  it  has  been  held  that  a  contract 
will  be  presumed  lawful  where  made.**  On  the 
other  hand  if  the  contract  is  legal  by  the  lex  fori, 
it  will  be  presumed  legal  by  the  lex  loci  contractus.*^ 
When  the  contract  is  silent  on  the  subject,  the  place 
of  the  making  of  the  contract  is  presumed  to  be  the 
place  of  performance."  In  the  absence  of  evidence 
to  the  contrary,  the  place  of  performance,  the  laws 
of  which  govern  the  validity  of  a  contract,  is  pre- 
sumed to  be  the  place  of  the  common  domicile  of 
the  parties.*'  A  contract  good  according  to  the  law 
either  of  the  place  of  contract  or  of  performance 
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Lovelace,  1  Ga.  A.  446.  68  SB  93. 

Me. — ^Very  v.  McHenry,  29  Me.  206. 
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loci  contractus  the  contr^t  was  in- 
valid, or,  If  once  valid,  that  it  has 
become  extinguished,  and  therefore 
Is  not  In  legal  contemplation  a  con- 
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See  Evidence  Jl6  C^c  896]. 


8. 

.  10.  See  Comnon  Law   fl  32-^4. 

11.  Smith  V.  Whitaker,  23  111.  867: 
Davis  V.  Cress,  314  Mass.  379.  101 
NB  1081;  Dibert  v.  D'Arcy,  248  Mo. 
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V.  Western  Union  Tel.  Co.,  46  •  8.  C. 
344,  23  SB  143.  66  AmSR  768;  South- 
em  Pac  Co.  V.  Anderson,  26  Tex. 
Civ.   A.    618,   63   SW  1028. 
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[a]  niTiatmtloa. — Where  a  citizen 
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will  be  presamed  to  have  be^n  made  in  view  of  the 
law  of  that  place  where  it  would  be  good.''  But 
this  presumption  is  rebutted  by  the  fact  that  the 
parties  intend  that  the  contract  shall  be  governed 
by  the  law  of  a  particular  state,''  although  it  is  not 
rebutted  by  the  mei}e  fact  that  the  parties  have  in 
mind  a  particular  state  for  the  place  of  perform- 
ance.'' When  the  parties  agree  that  the  contract 
shall  be  governed  by  the  laws  of  a  particular  place 
they  are  conclusively  presumed  to  have  known  such 
law." 


[$32]  J.  Bemedlds— 1.  Ctaaeral  Snle.  •Thd 
remedy  on  a  contract  both  in  substance  and  form  is 
regulated  bv  the  lex  fori,  and  not  by  the  lex  loci 
contractus,  even  where  the  contract  was  to  be 
performed  in  the  place  where  it  was  made."  A 
contract  made  in  a  foreign  country  or  state,  but  to 
be  wholly  performed  in  the  place  where  it  is  sought 
to  be  enforced,  is  governed  in  all  respects  by  the 
law  of  the  forum.^  This  rule  must  be  confined  to 
the  remedies  and  does  not  apply  to  the  rights  aris- 
ing under  the  •  contract."    The  lexi  fori  governs  in 
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2,342,  1  Wash.  340;  Consequa  v.  Will- 
Ings,  6  F.  Cas.  No.  3,128,  Pet.  C.  C. 
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Vlgnler.  1  Blng.  N.  Cas.  161,  27  ECL 
584,  131  Reprint  1076,  6  C.  &  B.  25. 
25  ECL  303;  Robinson  v:  Bland,  2 
Burr.  1077,  97  Reprint  717;  Meyer  v. 
Dresser,  16  C.  B.  N.  S.  646,  111  BCL 
646,  143  Reprint  1280;  Don  v.  Lipp- 
mann.  6  CI.  &  F.  1,  7  Reprint  303, ' 
6  BRC  930.  ' 

[a]  Tona  of  aotloa. — In  an  action 
to  enforce  a  foreign  contract,  the 
form  of  action  and  the  course  of 
Judicial  proceedings  are  governed  by 
the  law  of  the  place  where  the  action 
Is  brought.  Trasher  v.  Everhart,  3 
GUI  &  J.  (Md.)  234;  Ayres  v.  Audu- 
bon, 20  S.  C.  L.  601. 

fb]  Ponn  of  jndgmeBt  or  de«t«e. 
— The  law  of  the  forum  governs  the 
form  of  Judgment  or  decree  and  the 
method  of  carrying  It  Into  execution. 
Wick  V.  Dawson,  42  W.  Va.  43,  24 
SE  687. 

23.  Garr  v.  Stokes,  1  Harr.  (Del.) 
403,  405;  Bacon  v.  Dahlgreen,  7  La. 
Ann.  599;  Roberta  v.  Wilkinson.  6  La. 
Ann.  379;  Murray  v.  Gibson,  2  La. 
Ann.  311;  Collins  Iron  Co.  v.  Burkam. 

10  Mich.  283;  JaquI  v.  Benjamin,  80 
N.  J.  L.  10,  77  A  468:  Armour  v. 
Michael.  36  N.  J.  L.  92;  Harker  v. 
Brink.  24  N.  J.  L.  333:  Wood  v. 
Malln,  10  N.  J.  L.  208;  Gullck  v. 
Loder,  13  N.  J.  L.  68,  23  AmD  711. 

34.  Hibernia  Nat.  Bank  v.  La- 
combe,  84  N.  Y.  367.  88  AmR  618; 
Everett  v.  Vendryes.  19  N.  T.  438; 
Thompson  v.  Ketcham.  4  Johns.  (N. 
Y.)  285;  Byers  v.  Brannon.  (Tex. 
Civ.  A.)  80  SW  492:  Young  v.  Hart 
101  Va.  480,  44  SE  703. 

•B.     Greenville  Nat.  Bank  v.  Bvans- 
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determining  the  mode  of  trial,  including  the  form  of 
pleading  and  the  mode  of  redress.^  Questions  as 
to  the  admissibility  and  effect  of  evidencti  relate  to 
the  remedy  and  are  to  be  determined  by  the  lex 
fori;"  this  rule  extends- also  to  presumptions™  and 
burden  of  proof." 

[i  33]  2.  Particnlar  Matters  Affecting  Remedy — 
a.  Statutes  of  Limitations.  Statutes  of  limitations, 
unless  they  discharge  the  debt,  go  merely  to  the 
remedy,  and  questions  arising  under  them  are  to 
be  determined  by  the  law  of  the"torum.'°  And  this 
rule  applies  to  actions  on  foreign  judgments  or  to 
those  of  courts  of  record  of  sister  states  as  well  as 
to  actions  op  conventional  contracts.^^  But  if  the 
statute  has  run  its  course  in  the  jurisdiction  where 
the  contract  was  made,  and  its  effect  there  is  to  ex- 
tinguish the  oblig^ation,  this  goes  to  the  right  and 
not  merely  to  the  remedy;  and  no  action  can  there- 
after be  Maintained  oh  the  contract  in  another  juris- 
diction." The  validity  of  a  contract  limiting  the 
time  for  bringing  action  h  governed  by  the  law  of 
the  forum."  In  some  states,  by  express  statutory 
provision,  foreign  statutes  of  limitation  may  be 
pleaded.** 

[(  34]  b.  Exemption  Laws.  Exemption  laws  are 
considered  as  statutes  affecting  the  remedy  only,  and 
have  no  extraterritorial  force.  Questions  of  exemp- 
tion, therefore,  are  to  be  deteitnined  solely  by  the 
laws  of  the  forum.™ 

[f  35]    c.  Discharge  in  Bankruptcy  or  Irisolvency. 


In  an  action  on  a  eontraet  defendant  cannot  set  up 
as  a  defense  a  discharge  under  the  bankruptcy  or 
insolvency  laws  of  another  state  or  country,  unless 
the  debt  was  created  within  the  jurisdiction  of  the 
court  granting  the  discharge,  or  unless  the  creditor 
voluntarily  submitted  himself  to  the  jurisdiction  of 
such  court.'"  A  discharge  under  the  Federal  Bank- 
ruptcy Law,  however,  is  available  in  any  state." 

[$36]  d.  Protection  from  Oivil  Arrest.-  The  lex 
fori,  and  not  the  lex  loci  contractus,  applies  in  re- 
gard to  defendant's  protection  from  arrest  on  civil 
process,  inasmuch  as  such  arrest  is  of  the  remedy 
and  not  of  the  right." 

[f  37]  e.  Wbrther  Instrument  Is  a  Specialty. 
The  remedy  on  a  contract  under  seal,  and  the  ques- 
tion whether  a  contract  is  under  seal,  are  deter- 
mined by  the  lex  fori."  If  an  instrument  has  a 
scrawl  instead  of  a  seal,  it  must  be  treated  as  a 
simple  contract  and  sued  on  as  such  in  a  jurisdic- 
tion where  a  scrav^l  is  not  regarded  as  sufiScient  to 
create  a  specialty,  whatever  may  be  the  lex  loci 
contractus.*" 

[$  38]  f.  Whether  Bemedy  Is  at.  Law  or  in 
Eauity.  If,  where  a  contract  is  sought  to  be  en- 
forced, the  remedy  is  in  equity,  a  suit  in  equity  must 
be  brought,  although  the  remedy  may  be  at  law  in 
the  jurisdiction  where  the  contract  was  made.*^ 

[(  39]  g.  Parties.  So  also  the  question  as  to 
who  are  the  proper  parties  to  the  action  is  to  be 


Snyder-Buel  Co..  -9  Okl.  353,  363,  60 
P  249.  See  Camfranque  v.  Burnell, 
4  F.  Cas.  No.  2.342.  1  Wash.  C.  C. 
340  (where  a  forelKn  statute  for- 
bidding actions  on  certain  classes  of 
contracts  was  held  to  have  a  binding 
force  on  the  contract). 

"It  has  always  been  the  policy  of 
the  courts  to  ^ve"  force  and  effect  to 
a  contract  made  in  another  state.  If 
the '  contract  could  be  upheld  under 
the  law  of  such  state,  and  rights 
once  acquired  in  a  Jurisdiction  under 
a  contract  wlU  not  be  forfeited  sim- 
ply because  the  subject  of  the  con- 
tract is  by  one  of  the  parties  moved 
into  a  foreign  Jurisdiction.  The 
right  remains  the  same,  regardless 
of  the  law  of  the  state  to  which  the 
subject  of  the  contract  is  removed; 
but  the  procedure  of  the  latter  state 
will  always  obtain."  Oreenvllle  Nat. 
Bank  V.  Evans-Snyder-Buel  Co., 
supra. 

as,  U.  S. — U.  S.  Bank  v.  Donnelly, 
8    Pet.    361,    8    L.    ed.    974. 

Md. — Trasher  v.  Everhart.  3  Gill 
&  J.  234. 
r  Pa.— Kldd  V.  Arnold.  18  Pa.  Dlst. 
4S2,  466,  35  Pa.  Co.  667  [quot  Cycl; 
'  L«wl8  v.  Lilnton,  24  Pa.  Co.  188: 
Morgan  v.  Camden,  etc,  R.  Co.,  2 
Pa.  Co.  97. 

Vt. — Harrison  v.  Edwards,  12  VL 
648.    36    AmD    364. 

Eng. — Adam  v.  Kerr,  1  B.  &  P.  SCO, 
126  Reprint  952. 

See  Pleading  [31  Cyc  461. 

37.  U.  S.— Prltchard  v.  Norton,  106 
U.  S.  124,  1  set  102,  27  U  ed.  104; 
Doll  v.  U.  S.  Equitable  L..  Assur.  Soc, 
138  Fed.   706,   71  CCA  121. 

Ala. — Helton  v.  Alabama  Midland 
R.  Co.,  97  Ala.    275,    12  S  276. 

Conn. — Downer  v.  Chesebrough,  36 
Conn.   39,    4    AmR    29. 

D.  C — National  Express,  etc.,  Co.  v. 
Morris,    16    App.    262. 

Oa. — Richmond,  etc.,  R.  Co.  v. 
Mitchell,  92  Ga.  77,  18  BE  290. 

Ky. — Steele  v.   Curie,   4    Dana   381. 

Mass. — ^Hoadley  v.  Northern  Transp. 
Co.,  116  Mass.  304,  15  AmR  106. 

Nebr. — Marvel  v.  Marvel.  70  Nebr. 
498.    97    NW    640,    113   AmSR   792. 

N.  T. — Qenet  v.  Delaware,  etc.. 
Canal  Co..  66  N.  T.  Super.  27.  4  NTS 
880  [mod  on  other  grounds  122  N.  T. 


605.  26  NE  922];  Kirtland  v.  Wanzer, 
9  N.  T.  Super.  278;  Bloomer  v. 
Bloomer,  2  Bradf.  Surr.  399. 

Oh. — Thompson  v.  Citizens  Nat. 
Bank,   32   Oh.   Clr.  Ct.   131. 

Pa. — Musser  v.  Stauffer,  192  Pa. 
398.    43  A   1018. 

R.  I. — Winward  v.  Lincoln,  23  B.  1. 
476,   61  A  106. 

Va. — Union  Cent.  L.  Ins.  Co.  v.  Pol- 
lard, 94  Va.  146,  26  SB  421,  64  AmSR 
716.   36  L.RA  271. 

Eng. — Wiedmann  v.  Walpole.  [18911 
2  Q.  B.  634;  Brown  v.  Thornton,  6 
A.  &  E.  186,  33  ECL  117.  112  .Reprint 
70;  Acebal  v.  Levy,  10  Blng.  376,  26 
ECL  180.  131  Reprint  949;  Leroux  v. 
Brown.  12  C.  B.  801,  74  ECL  801.  138 
Reprint  1119;  Bristow  v.  SequevlUe, 
6  Exch.  275,  166  Reprint  118;  Bain  v. 
Whitehaven,  etc.,  R.  Co.,  3  H.  L. 
Cas.  1,  10  Reprint  1. 

"Whether  a  witness  Is  competent 
or  not:  whether  a  certain  matter  re- 
quires to  be  proved  by  writing  or 
not;  whether  certain  evidence  proves 
a  certain  fact  or  not:  that  Is  to  be 
determined  by  the  law  of  the  country 
where  the  question  arises."  Per  Lord 
Brougham  In  Bain  v.  Whitehaven, 
etc.,  R.  Co.,  «  H.  L.  Caa.  1,  19,  10 
Reprint  1. 

[a]  "Tiila  la  well  tnnateatea   in 

Leroux  v.  Brown,  14  Eng.  L.  &  Eq. 
247,  In  which  it  was  held  that  an  ac- 
tion cannot  be  maintained  in  the 
courts  of  E<ngland  upon  a  parol  con- 
tract made  In  France,  which  was  not 
to  be  performed  within  one  year 
from  the  making  thereof,  although 
the  contract  was  valid  by  the  laws 
of  France.  The  case  turned  upon  the 
question  whether  the  statute  made 
void  such  contracts.  If  It  made  them 
void,  then,  Inasmuch  as  the  law  of 
France  governed  the  contract,  the 
suit  could  be  maintained,  but  if  the 
statute  applied  to  the  remedy  mere- 
ly, then.  Inasmuch  as  the  law  of 
England  governed  the  course  of  pro- 
cedure, no  recovery  could  be  had." 
Marvel  v.  Marvel,  70  Nebr.  498,  tOl, 
97   NW   640,    113   AmSR  792. 

[b]  Parol  aviasae*. — The  question 
whether  a  contract  may  be  proved 
by  parol,  or  whether  written  evidence 
must  be  adduced,  and  the  question 
whether   parol   evidence   may   be   re- 


ceived to  show  the  actual  agreement 
of  the  parties  to  a  blank  Indorsement 
of  a'  negotiable  Instrument,  must  be 
.determined  by  the  law  of  the  state 
where  the  action  is  brought  and  not 
by  that  of  the  state  where  the  con- 
tract was  made.  Downer  v.  Chese- 
brough, 36  Conn.  39,  4  AmR  29. 

88.  Hoadley  v.  Northern  Transp. 
Co..  lis  Mass.  304,  16  AmR  106. 

as.  Atlanta,  etc..  R.  Co.  t.  Broome, 
3   Qa.  A.   641,    60   SE  366. 

30.  See  Limitations  of  Actions 
[25  Cyc  10181. 

31.  See  Judgments   [23  Cyc  1564]. 
38.     See     Limitations     of    Actions 

[25  Cyc  1020].- 

33.  Missouri,  etc.,  R.  Co.  y.  Godair 
Commn.  Co.,  39  Tex.  Civ.  A.  298.  87 
SW    871. 

34.  See  Limitations  of  Astiona  [25 
Cyc   1022]. 

38.  See  E^xemptions  118  Cyc  1>7<1; 
Homesteads  [21  Cyc  463]. 

30.     See  Insolvency  [22  Cyc  1S48]. 
3T.     See  Bankruptcy  I  704. 

38.  Hinkley  v.  Marean,  12  F.  Cas. 
No.  6,523,  3  Mason  88;  Titus  v.  Ho- 
hart,  23  F.  Cas.  No.  14,063.  6  Mason 
378;  Smith  v.  Healy,  4  Conn.  49:  At- 
water  v.  Townsend,  4  Conn.  47,  10 
AmD  97:  Woodbridge  v.  Wriglit,  3 
Conn.  623;  Freeman  v.  Kolarek,  > 
NYSt  283-  Whlttemore  v.  Adams.  2 
Cow.  (N.  T.)  626;  Peck  v.  Hosier,  14 
Johns.  (N.  Y.)  346;  Smith  y.  Splnol- 
1a.  2  Johns.  (N.  Y.)  198;  De  la  VeKa 
v.  Vlanna.  11  B.  &  Ad.  284,  20  BCL 
487,  109  Reprint  792;  Imlay  v.  Ellef. 
sen.   2  East  463.    102  Reprint  442. 

39.  U.  S. — Le  Roy  v.  Beard.  8  How. 
451,  12  L.  ed.  1151;  U.  S.  Bank  v. 
Donnally.   8  Pet.   361.   8  L.  ed.  974. 

Md. — Trasher  v.  Everhart,  8  Oill 
&  J.   234. 

N.  H.— Douglas  V.  Oldham,  S  N.  H. 
160. 

N.  Y. — Andrews  v.  Herriot,  4  Cow. 
608  [overr  Meredith  v.  Hinsdale,  2 
Cal.   362]. 

Eng. — Adam  v.  Kerr,  1  B.  &  P. 
360,    126   Reprint  962. 

40.  Douglas  v.  Oldham,  6  N.  H. 
150;  Andrews  v.  Herriot,  4  Cow.  (N. 
T.)    508. 

41.  Burchard  v.  Dunbar,  82  111. 
450.  26  AmR  334;  Halley  V.  Ball.  66 
111.  260.  -ized  by  V. 


For  latsr  oaasa.  darelopaenta  and  ehaacss  in  the  law  see  cumulative  Annotations,  sante  title,  page  and  note  number. 
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determined  by  the  lex  fori/'  And  that  law  deter- 
mines whether  a  suit  is  to  be  brought  in  the  name 
of  the  assignor  of  the  contract  to  the  use  of  the 
assignee,  or  whether  it  shall  be  brought  in  the  name 
of  the  assignee.** 

[{  40]  K.  Conflict  of  Laws  as  to  Time — 1.  In 
GeneraL  The  validity  of  an  agreement  depends  on 
the  state  of  the  law  at  the  time  it  was  entered  into.** 
k  contract  will  be  construed  according  to  the  law  of 
the  state,  as  interpreted  by  its  courts,  at  the  time  the 
contract  was  made,  and  not  in  accordance  with  sub- 
sequent contrary  decisions.*'^  The  organization  of  a 
territory  as  a  state  will  not  affect  rights  under  the 
existing  contracts  which  are  expressly  saved.** 

[i  41]  2.  Agraement  Illegal  When  Mada  bat 
Aftenraid  Tiwgallwd.  If  an  agreement  was  illegal 
by  statute,  or  on  grounds  of  public  policy,  when 
made,  it  is  not,  according  to  the  great  weight  of 
suthority,  rendered  legal  by  repeal  of  the  statute 
or  by  a  subsequent  change  in  public  or  legislative 
policy,*'  although  a  contract  which  provides  for 
something  known'  to  the  parties  to  be  illegal  at  the 
time  being  done  in  the  event  and  only  in  the  event 
of  its  becoming  lawful  is  g^ood,*'  unless  the  thing  is 
of  such  a  character  that  its  becoming  lawful  cannot 


be  seriously  contemplated.**  And  where  a.  person 
has  received  a  benefit  under  an  illegak  eonti^act,  a 
promise  by  him  to  pay  therefor,  although  made 
after  the  repeal  of  the  statute  which  rendered  the 
contract  illegal,  is  not  supported  by  a  sufiQeient  eoaJ 
sideration." 

[i  42]  3.  Agiaemant  Legal  When  Made  tat 
Afterward  Prohibited.  So  a  change  in-  the  law  ean- 
not  make  an  agreement  illegal  which  was  legal  when 
it  was  made,°*  although  it  may  be  rendered  unen- 
forceable.** Therefore,  where  an  agreement  is  legal 
when  entered  into,  and  is  afterward  made  illegal 
by  statute,  acts  done  under  it  while  it  remained  le^al 
are  legal  ;*"  and  a  contract  that  is  valid  when  made 
is  not  affected  by  a  change  in  the  public  policy  of 
the  state.'*  An  agreement  made  after  the  passage 
of  a  prohibiting  statute,  but  before  the  act  went 
into  effect,  is  not  affected  by  it."  But  a  contraef 
is  discharged  by  illegality  supervening  subsequently 
to  the  time  of  contracting,  which  may  occur  by  a 
new  statute  or  other  act  of  public  authority  ren- 
dering the  performance  legally  impossible,"  unless 
the  discharge  is  prevented  by  the  constitutional  pro- 
hibition of  laws  impairing  the  obligation  of  eon- 
tracts." 


in.   PABTIES» 

[$  43]    A.  Two  or  Mtfre  Parties  Esaentlal.    Since  |  a  person  cannot  enter  into  an  agreement  with  hini- 


43.  Wilson  V.  Clark.  11  Ind.  386; 
Lynch  v.  Postlethwaite,  7  Mart.  (La.) 
S9,   12  AmD    496. 

43.    Glenn  v.  Busey,  IS  D.  C.  2SS. 

44b  Ind.  T. — Sayer  v.  Brown,  7 
Ind.  T.  676,  677,  104  SW  877  [clt 
Cycl. 

Mass. — Stewart  v.  Thayer,  168 
Mass.  619,  47  NE  420,  60  AmSR  407. 

Minn. — Olson  v.  Nelson,  3  Minn. 
S3. 

Miss. — ^Murrell  v.  Jones,  40  Miss. 
5(S. 

Tex. — Hunt  V.  Robinson,  1  Tex.  748. 

(a)  Bspeal  of  ooranaat  Iv  stotutab 
—"Where  H.  covenants  not  to  do  an 
act  or  thing  which  was  lawful  to  do, 
and  an  Act  of  Parliament  comes  after 
and  compels  him  to  do  it,  the  statute 
repeals  the  covenant;  so  if  H.  cove- 
nants to  do  a  thintr  which  is  lawful, 
and  an  Act  of  Parliament  comes  In 
and  hinders  hlra  from  doing:  it.  the 
covenant  is  repealed.  .  .  .  But  if 
a  man  covenants  not  to  do  a  thing 
which  then  was  unlawful,  and  an  Act 
comes  and  malies  it  lawful  to  do  it, 
such  Act  of  Parliament'  does  not  re- 
peal the  covenant."  Brewster  v, 
kltchell.  1  Salk.  198,  91  Reprint  177. 

4a,  Mercantile  Trust,  etc.,  Co.  v. 
Columbus,  161  Fed.  135  [rev  on  other 
(rounds  218  U.  S.  645,  81  SCt  105, 
64  L.  ed.  1193]. 

4&  Turner  v.  Trial,  24  Okl.  136. 
103  P  676. 

(a)  ntastnkttOBa— Where  a  minor 
executed  a  note  In  Indian  Territory 
before  statehood,  Mansfleld  Dig.  Ark. 
i  3384,  in  force  in  such  territory 
when  the  contract  was  made,  flxed 
the  rights  of  the  parties.  Barnes  v. 
American  Soda  Fountain  Co..  32  Okl. 
81,  121  P  250. 

47.  TJ.  S. — Hannay  v.  Eve,  3  Cranch 
242.  2  L.  ed.  247;  Milne  v.  Huber,  17 
F.  Cas.  No.  9,617,  S  McLean  212.  And 
see  Hartford  F.  Ins.  Co.  v.  Chicago, 
etc,  R.  Co.,  62  Fed.  904  (aft  70  Fed. 
201.  17  CCA  82,  30  LRA  193  (arff  176 
C.  S.  91.  20  SCt  33.  44  L.  ed.  84)]. 

Ala. — Pacific  Guano  Co.  v.  Daw- 
kins.  57  Ala.  lis-  Woods  v.  Arm- 
strong. 54  Ala.  160,  25  AmR  671; 
Richardson  v.  Dorman,  28  Ala.  679; 
Mars  V.  Williams,  27  Ala.  267. 

Gal.— Wlllcox  V.  Edwards,  162  Cal. 
455.  123  P  276,  279,  AnnCasl91SC  1892 
Iclt  Cyc]. 

Fla.— Mitchell  v.  Doggett,  1  Fla. 
366. 

Ind.  T. — Sayer  v.  Brown,  7  Ind.  T.' 
575.  677.  104  SW  877?clt  Cyc]. 

Kan. — ^DennlnK  v.  Tount,   ti  Kan. 


217,   61   P  803,   60  LRA  103. 

La. — Quarles  v.  Evans,  7  La.  Ann. 
543;  White  v.  Noland,  3  Mart.  N.  S. 
636. 

Me. — Robinson  v.  Barrows,  48  Me. 
186;  Banchor  v.  Mansel,  47  Me.  68; 
Hathaway  v.  Moran,   44   Me.  67. 

Md. — Schaun  v.  Brandt.  116  Md. 
660,   566.   82  A  561   [quot  Cyc]. 

Mass. — Springfield  Bank  v.  Merrick, 
14    Mass    322 

Mich.— Ludiow  V.  Hardy.  SS  Mich. 
690;  Webber  v.  Howe,  36  Mich.  160, 
24  AmR  590. 

Minn. — Handy  v.  St.  Paul  Globe 
Pub.   Co..    41   Minn.   188,    42   NW   872, 

16  AmSR  696.   4  LRA  466. 

Miss. — Anding  v.  Levy,  67  Miss. 
51.  34  AmR  436;  Murrell  v.  Jones,  40 
Miss.   665. 

N.  H.— Roby  v.  West,  4  N.  H.  28S, 

17  AmD   423. 

N.  C. — Hughes  V.  Boone,  102  N.  C. 
137,  9  SE  286;  Puckett  v.  Alexander, 
102  N.  C.   95,   8  SE  767,  3   LRA  43. 

Oh. — ^Nichols  v.  Poulson,  0  Oh. 
306. 

S.  C— Gllliland  v.  Phillips,  1  S.  C. 
162. 

Tex. — Clay  v.  Clay,  36  Tex.  609; 
Hunt  v.  RoDlnson,  1  Tex.  748. 

Wis. — Superior  v.  Douela.s  County 
Tel.  Co.,  141  Wis.  363,   122  NW  1023. 

Eng. — a^agues  v.  Withy,  1  H.  Bl. 
66,  126  Reprint  40;  Evans  v.  Richard- 
son,  3   Merlv.   469,   36   Reprint   181. 

N.  B. — Dever  v.  Corcoran,  8  N.  B. 
338 

[a]  Xb  irew  York  It  has  been  helj 
that  the  repeal  of  an  act  which  made 
a  contract  illegal  on  the  ground  of 
public  policy  rep.eals  also  the  con- 
sequences of  the  act,  even  as  to  con- 
tracts entered  into  while  it  was  in 
force.  Curtis  v.  Leavitt,  15  N.  Y.  9; 
Washburn  v.  Franklin,  35  Barb.  599, 
13  AbbPr  140,  24  HowPr  616  [rev 
11  AbbPr  981;  Central  Bank  v.  Empire 
Stone  Dressing  Co.,  26  Barb.  23.  But 
see  Bailey  v.  Mogg.  4  Den.  60  (hold- 
ing that  the  repeal  of  statutes  pro- 
hibiting unlicensed  physicians  from 
recovering  compensation  for  their 
services  old  not  permit  an  action  for 
services  rendered  by  ,an  unlicensed 
physician  before  its  passage). 

Oonstttntlonalltjr  of  valldatiaf  act 
see  Constitutional  Law  ii  797-802. 

48.  Taylor  v.  Chichester,  etc.,  R. 
Co.,  L.  R.  4  H.  L.  628.  22  ERC  42; 
Norwich  v.  Norfolk  R.  Co.,  4  E.  & 
B.  397.  82  ECL  397,   119  Reprint  143. 

[a]  XUnstnttloa. —  Where  a  person 
agreed   to  work  for  five  years  on  a 


Sunday  newspaper,  and  the  agree- 
ment was  illegal  by  a  statute  ^hen  1^ 
force,  but  the  statute  was-  afterward 
repealed.  It  was  held  that  there 
could  bo  no  recovery  on  the  agree- 
ment. Handy  v.  St.  Paul  Globe 
Pub.  Co.,  41  Minn.  188.  42  NW  872, 
16  AmSR  695,  4  LRA  466. 

49.  Pollock  Contr.  p  348. 

50.  Ludlow  v.  Hardy,  38  Kiib. 
690;  Puckett  v.  Alexander,  102  N.  G. 
95,  8  SE  767.  S  LRA  43;  Dever  v. 
Corcoran,  8  N.  B.  338.     ., 

Bl.  U.  S.— Boyce  V.  Tabb,  18  Waa 
646,  21  L,  ed.  757:  Artheuser-Busch 
Brewing  Assoc,  v.  Bona.  66  Fed..659i 
13  CCA  665;  Hartford  F.  Ins.  Ca  v. 
Chicago,  etc.,  R.  Co.,  62  Fed.  ,  904 
[an  70  Fed.  201,  17  CCA  62,  30.  LRA 
193  (aft  176  U.  S.  91,  20  SCt  zS..il 
L.   ed.   84) J. 

Cal. — Stephens  v.  Southern, Pac.  S, 
Co.,  109  CaT.  86,  41  P  783,  60  AmSR 
17,  29  LRA  751;  Gray  v.  Long,,*? 
P  380.  .  .       ' 

D.   C. — Ballinger  v.   Lee,   43   App. 

Ga. — ^Bennett  v.Woolfolk,  16  Ga.  2l'8i 

111.— Roundtree  v.  Baker,  62  •  IlL 
241.   4   AmR   697. 

Ky.— Jump'  V.  Johnson,  18  SW  84S. 
12  KyL  100.  . 

Miss. — Bradford  v.  Jenkins,  41 
Miss.  328. 

Nebr. — Richardson  v.  Campbell,.  S4 
Nebr.  181,  61  NW  753,  U  AmSR,  63S. 

Pa. — Newbold  v.  Sims,  3  Serg.  & 
R.  317. 

S.  C. — Rose  v.  Macleod,  2  S.  C.  L.  108. 

Tex. — Houston  Ice,  etc.,  Co.  v. 
Keenan,  19  Tex.  79.  88  SW  197. 

Eng.— Knight  v.  Lee,  [1893]  1  Q.  B. 

BSaet  of  aliolitloii  of  alavaiy  oa 
ooatraeta     relatiag     to     alavMi     see 

Slaves   [36  Cyc  491]. 

62.  Philadelphia,  etc.,  R.  Co.  v. 
Schubert,  224  U.  S.  603,  32  SCt  689, 
56  L.  ed.  911;  Louisville,  etc.,  R.  Co. 
V.  Mottley.  219  U.  S.  467.  31  SCt  266, 
55  L.  ed.  297.  34  LRANS   6.71. 

B3.  Bennett  v.  Woolfolk,  15  Ga. 
213;    Bradford  v.  Jenkins,  41  Miss.  82S. 

54.  Stephens  v.  Southern  Pac.  R. 
Co.,  109  Cal.  86,  41  P  783,  50  AmSR 
17,  29  LRA  761. 

86.  Armstrong  v.  Buttord,  51  Ala. 
410. 

6B.     See  infra   {   720. 

67.  See  Constitutional  Law  it  694- 
777.  ,  ,> 

68.  Orou  xafsreacaa:  IV> 
Joint  or  Joint  and  several  contracts 

see  infra  ii  549-680. 
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CONTRACTS 


[§§  43-15 


self,  nor  maintain  an  action  against  himself,  it  fol- 
lows that  two  or  more  parties  are  essential  to  eveiy 
oontraat.  One  cannot  enter  into  a  contract  with 
himself,  or  with  himself  and  others,'*  even  though 
he  acts  in  different  capacities."*  It  is  not  necessary, 
however,  that  both  parties  shall  be  ascertained  or  in 
existence  at  the  time  the  offer  is  made,  if  the  offer 
is  accepted  by  one  who  is  within  its  terms.*' 

[$  44]  B.  Capacity  to  Contract.  To  render  a 
contract  binding  the  parties  must  have  the  capacity 
to  contract.*^  Some  persons  in  the  law  are  alto- 
gether incapable  of  contracting  or  of  entering  into 
particular  contracts,  while  others  are  under  a  partial 
oi;  qualified  incapacity."  The  question  of  mental 
capacity  to  make  a  contract  is  el^where  treated;** 
it  is  sufficient  to  say  here  that,  as  a  general  rule,  a 
contract  will  not  be  set  aside  for  incapacity  of  a 
party,  if  he  was  competent  to  make  the  particular 
eontraot,  and  there  was  no  fraud  or  concealment  and 

Parties   to  actions   on   contracts   see 

Infra  |i  805-826. 
Persons  acralnst  whom  contract  may 

be  enforced  see  Infra  ff  821-825. 
Persons  entitled  to  enforce  contract 


see  Infra  Ji    806-820. 

W,  111. — Canterberry  v.  HlUer,  76 
111.  356;  Mayo  v.  Chenoweth,  1  111. 
SOO. 

Ind. — Collins  v.  Tllton,  58  Ind.  374: 
Henry  School  To,  v.  Meredith,  32 
Ind.  A..  607.  70  NTS  39S. 

Ky. — MuhllnR  v.  Battler.  3  Mete. 
386.  77  AmD  172;  Cecil  v.  lAughlln. 
4  B.  Mon.  30;  Allln  v.  Shadburne,  1 
Dana  68,  25  AmD  121:  McKinster  v. 
Blastham,  6  Ky.  Op.  423. 

Mass. — Morley  v.  French,  2  Cush. 
ISO:  Bastman  v.  Wright  6  Pick.  316. 

Mich. — Van  Buren  Dlv.  Toledo,  etc., 
R.  Co.  T.  Lamphear,  64  Mich.  676,  20 
NW  590;  Underwood  v.  Waldron,  12 
Mich.  73. 

Mo. — Watson  Seminary  v.  Pike 
County  Ct,  149  Mo.  67,  60  8W  880, 
45  LKA  676. 

.  Mont. — Huntoon  v.  Lloyd,  7  Mont. 
S6(.  16  P  573. 

Nev. — Dixon  V.  Ahem.  19  Nev.  422, 
14  P  598. 

K.  T.— Kelly  Asphalt  Block  Co,  v. 

rber  Asphalt  Pay.  Co..   211  N.  T. 
105    NB    88.    L,RA1916C    256    [aft 
153  App.  Div.  907,  137  NTS  1126]. 

Oh. — Walker  v.    Springfield,    8   Oh. 
Dec.    (Reprint)    567. 
.    Pa. — Price  v.  Spencer.  7  Phila.  179. 

Vt. — Oorham  v.  Meacham,  63  Vt. 
331,  23  A   672,   13   LRA  676. 

Hng. — Napier  v.  Williams,  [19111  1 
Ol.  361;  Ellis  V.  Kerr,  [1910]  1  Ch. 
K29;  Colllnson  v.  Lister,  20  Beav. 
356,  62  Reprint  639;  Faulkner  v. 
Lowe,  2  Kxch.  596,  154  Reprint  628. 
And  see  De  Tastet  v.  ShaW,  1  B.  & 
Aid.  664,  106  Reprint  244;  MofTat  v. 
Van  Millingen,  2  B.  &  P.  126  note 
C  136  Reprint  1193,  2  Chit  539,  18 
BX;L  776. 

[a]  Keadlaff  ca«a<— Faulkner  y. 
Iiowe,  3  Ezch.  696,  697,  164  Reprint 
6^8  (holding,  where  defendant  bor- 
rowed money  from  a  fund  In  which 
he  and  others  were  Jointly  Interested 
and  covenanted  to  repay  the  money 
to  the  joint  account,  that  he  could 
not  be  sued  on  the  covenant,  Fol- 
loclc  C.  B.,  saying:  "The  covenant, 
to  my  mind,  is  senseless.  I  do  not 
know  what  Is  meant,  in  point  of  law, 
by  a  man  paying  hlmseir'). 

60.  Elastman  v.  Wright,  6  Pick. 
(Mass.)  316;  Gorham  v.  Meacham,  63 
Vt  231,  22  A  672,  12  LRA  676.  But 
see  Eastern  Tube  Co.  v.  Harrison,  140 
Fed.  619  (holding  that  the  rule  that 
a  person  cannot  contract  with  him- 
self does  not  prevent  a  stockholder 
of  a  corporation,  who  Is  a  party  to 
an  underwriting  agreement,  executed 
for  the  sale  or  Its  bonds,  to  deliver 
to  the  purchaser  of  such  bonds  a  pro- 
portionate amount  of  the  corpora- 
tion's stock,  from  becoming  a  sub- 
scriber to  the  bond  issue). 

[a]     It  is  a  first  prlaclple  that  in 


whatever  different  capacities  a  par- 
son may  act  he  never  can  contract 
with  himself  nor  maintain  an  action 
against  himself;  that  he  can  In  no 
form  be  both  obligor  and  obligee. 
Eastman  v.  Wright  6  Pick.  (Mass.) 
316. 

[b]  XUnatratloiLi— Where  an  admin- 
istrator, becoming'  indebted  to  the 
estate,  to  secure  the  debt,  made  a 
note  and  mortgage  payable  to  himself 
as  administrator,  and  they  were  re- 
tained by  him  and  found  among  his 
papers  at  his  death,  the  contract  was 
Invalid  for  want  of  two  parties.  Oor- 
ham v.  Meacham,  63  Vt  231,  22  A 
672,    12   LRA  676. 

61.  Todd  y.  Oerman-American  Ins. 
Co.,  2  Oa.  A.  789,  7«6,  69  SE  94  [quot 
Cyc]. 

Aocaptanoa  of  offsr  see  infra  li 
69,    70. 

68.  Leep  v.  St  Louis,  etc.,  R.  Co., 
68  Ark.  407,  26  SW  76,  41  AmSR 
109,  23  LRA  264  [dism  apP  159  U. 
S.  267,  16  set  1142,  40  L.  ed.  1421: 
Carson  v.  Clark,  2  111.  113,  26  AmD 
79;  Vols  V.  Scully,  169  Ky.  226,  166 
SW  1018-  Van  Buren  Dlv.  Toledo, 
etc.,  R.  Co.  V.  Lamphear,  64  Mich. 
676,   20  NW  690. 

[a]  JHattnctlOB  iMtwami.  tsatamaa- 
tarjr  and  ooutraotlac  oapaeltT.— One 
may  be  capable  of.  making  a  will  and 
yet  incapable  of  making  a  contract 
In  making  the  latter,  his  mind  and 
will  power  necessarily  come  in  con- 
tact with  that  of  the  other  contract- 
ing party,  and  may  be  unduly  in- 
fluenced or  entirely  overcome  by  it 
A  contract,  therefore,  made  by  one  of 
Impaired  mental  and  will  power  with 
one  standing  in  confidential  relations 
with  him  should  be  closely  scruti- 
nized to  see  that  no  Improper  advan- 
tage has  been  taken  or  undue  influ- 
ence exerted.  The  exertion..of  undue 
influence  in  such  case  may  be  pro- 
nounced from  the  nature  of  the  con- 
tract and  from  the  unfair  and  un- 
reasonable advantage  secured  by  It. 
Jones  V.  Belshe,  238  Mo.  624,  141  SW 
1130.  To  same  effect  Bnnis  v.  Burn- 
ham,  169  Mo.  494,  60  SW  1103. 

^•toppel    to    dsiur    ei^acltjr    see 
oppel   [16  Cyc   801J. 
i.     See   Aliens    i    8    et   seq:    Con- 


no  advantage  taken;**  and  that  neither  age,  sick- 
ness, extreme  distress,  nor  debility  of  body  will  af- 
fect the  capacity  to  make  a  contract  or  a  convey- 
ance, if  sufficient  intelligence  remains  to  understand 
the  transaction.**  Where,  however,  the  party  has  not 
sufficient  mental  capacity  to  comprehend  the  effect 
of  his  contract,  it  may  be  set  aside.*^ 

[(45]  0.  Deaignatton  and  Certain^.**  It  is 
necessary  to  the  validity  of  a  written  contract  that 
the  contracting  parties  be  described,**  and  the  rules 
of  certainty  i^plicable  to  other  essentials  of  the 
contract"*  are  applicable  to  the  specification  and 
determinability  of  the  parties  thereto."  Hence  a 
promise  by  an  indefinite  and  unidentified  namber  of 
persons  to  do  a  particular  thing  jointly  cannot  be 
enforced,  as  the  promisee  will  not  be  permitted  to 
proceed  against  selected  persons  to  compel  them  to 
do  by  themselves  what  they  have  only  promised  to 
assist  others  in  doing." 

66.  U.  S. — Bowdotn  College  ▼. 
Merritt.  76  Fed.  480  [app  dism  169 
U.  S.  551.  17  set  416.   42  L.  ed.   8501. 

Del. — ^Rogers  v.'  Rogers,  22  Del. 
267,    66  A  374. 

111. — Perry  v.  Pearson.  136  111.  218. 
a«  NE  636:  Kimball  v.  Cuddy.  117 
lit  213,  7  NB  689;  Plckerell  v.  Moras. 
97  111.  220;  WiUemin  v.  Dunn.  93  IlL 
611;  Rogers  v.  Higgins,  57  111.  244; 
Llndsey  v.  Lindsey,  50  111.  79.  99 
AmD  489:  Baldwin  v.  Dunton,  40  IlL 
188;  Miller  v.  Craig,  36  III.  109; 
Johnson  v.  Watson,  169  III.  A.  218. 

Ind. — Graham  v.  Castor,  56  Ind. 
569. 

Iowa. — Naaon  y.  Chicago,  eta.  R. 
Co.,  149  Iowa  608,  128  NW  864;  Mer- 
chants' Nat.  Bank  v.  Soesbe,  138  Iowa 
364,  116  NW  123;  Harris  v.  Wamsley. 
41  Iowa  671. 

Ky. — Bevins  v.  Lowe,  169  Ky.  439, 
167  SW  422;  Chrisman  v.  Quick.  174 


Estoppe 

63.     S 

vlcts     I 


!;:ounties 


9;     Corporations     [10     Cyc 
"     O 
ikards 

1    and    ' 

inta  [L-  v„, .,  .--J,   ... 
sane    Persons    [22    Cyc    1194];    Joint 


100    et   seq,    1096    et    seq] 

..    ■      .    [21 

Cyc  1310];  Infanta  [22  Cyc  B80];  In- 


ril    Cyc    4671;     Drunkards     [14    Cyc 
1099,    1100];    Husband    and    Wife    [21 


Stock  Companies  [23  Cyc  470];  Munlc 
Ipal  Corporations  [28  Cyc  633];  Re- 
ligious Societies  [34  Cyc  1136]; 
Spendthrifts  [38  Cyc  803];  States  [36 
Cyc  871];  Towns  [38  Cyc  636];  United 
States   [39   Cyc  782]. 

64.  See  Insane  Persons  [22  Cyc 
1206];   Drunkards   [14   Cyc  1103]. 

66.  Sands  v.  Potter,  166  111.  397, 
46  NE  282,  66  AmSR  253;  Taylor  v. 
Patrick,  1  Bibb  (Ky.)  168;  Loman  v. 
PaulUn,  (Okl.)  162  P  73:  Maya  v. 
Prewett,  98  Tenn.  474,  40  SW  483. 


Ky.  845,   848,  193   SW  13   [quot  Cycl. 

Md.— Cain   v.   Warford.    83    Md.    28. 

Mich. — Mason  v.  Dunbar,  43  Mich. 
407,   6   NW  432.  38  AmR  201. 

N.  J. — Lodge  V.  Hulings,  63  N.  J. 
Eq.  159,  61  A  1016  [aft  64  N.  J.  Bq. 
761,   63  A  664]. 

N.  T.— Tuite  V.  Hart,  71  App.  Div. 
619,  76  NTS  1098:  Jennings  v.  Hen- 
nessy,  26  Misc.  266,  65  NTS  SS3  [alt 
40  App.  Dlv.  633  mem,  68  NTS  1143 
mem]. 

N.  C— Rippy  v.  Gant  39  N.  C.  448. 

Pa. — Colonial  Trust  Co.  v.  Hoffstot 
219  Pa.  497,  69  A  52;  Alman  v.  Stout 
42  Pa.  114;  Nance  v.  Boyer,  30  Pa.  99. 

R.  I. — Cooney  v.  Lincoln,  21  R.  1. 
246,  42  A  867.   79  AmSR  799. 

S.  C. — ^Dev&ll  V.  Devall,  4  S.  C.  Bq. 
79. 

Utah. — CThadd  y.  Moser.  26  Utab 
369,  71  P  870. 

Wis. — Boardman  v.  Lorentsen,  156 
Wis.  666,  145  NW  760,  52  LRANS 
476;  Henderson  v.  McGregor,  30  Wis. 
78. 

B.  C.^ — Baxter  v.  Roolo,  5  DomLR 
764,  21  WestLR  892. 

Uadiu.iafliwaos  see  infra  li  335. 
336. 

91.  Cal. — Jacks  v.  Elstee,  139  Cal. 
607.  73  P  247. 

111. — Sands  v.  Potter,  165  111.  897. 
46  NB  282.  66  AmSR  263. 

Ky. — Herzog  v.  Gipson,  170  Ky.  325. 
186  SW  1119. 

N.  C— Hodges  v.  Wilson,  165  N.  C. 
323,  81  SB  340. 

Okl. — Continental  Gin  Co.  v.  De 
Bord,  150  P  892. 

Utah.— Hatch  v.  Hatch,  46  Utah 
218.    148   P  433. 

68.  Ooastractton  of  coatraot  mm  to 
parttM  see  infra  {I    646-680. 

FartiM  acatnat  wnom  ooatraot  way 
fe«  •aforcM  see  infra  %%   821-825. 

68.  North  Packing,  etc,  Co.  v. 
Lynch,  196  Mass.  204,   81  NB  891. 

70.  See  infra  f{   69,   60. 

71.  Clark  v.  Great  Northern  R.  Co., 
81    Fed.   282. 

79.  Clark  v.  Great  Northern  R. 
Co.,   81   Fed.   282. 


For  lat«r  caaas,  OayalopinMita  and  chaarea  In  the  law  see  cumulative  Annotations,  same  title,  t>age  and  note  numb«r. 
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IV.    AGBEEMEKT  OB  MUTUAL  ASSENT 


[i  46]  A.  Necessity  for.  There  can  be  no  con- 
tract in  the  true  sense,  that  is,  as  distinguished 
from  quasi  or  constructive  contracts/"  in  the  aU- 
sence  of  the  element  of  a^oement,  or  of  mutual  as^ 
sent  of  the  parties."  If  this  assent. is  wanting  on 
the  part  of  one  who  signs  a  contract,  his  act  has  no 
more  efficacy  than  if  it  had  been  done  under  duress 
or  by  a  person  of  unsound  mind.'"  A  grumbling 
assent  may  be  sufficient  so  long  as  it  etops  short 
of  an  aetoal  expression  of  dissatisfaction  with  the 

la,]    mvatnttloii.— A  contract  by  a 
ailrc 


terms." 

[i  47]  B.  Essentials  of  Agieemant  in  Ooisnl — 
1.  Two  or  More  Parties.  In  the  first  place,  it  is 
clear  that  two  or  more  parties  are  essential  to  an 
agreement.''^ 

[i  48]  2.  Common  Intention — a.  In  General  In 
order  that  there  may  be  an  agreement,  the  parties 
must  have  a  distinct  intention  common  to  both  and 
without  doubt  or  difference.'^'    Until  all  understand 


railroad  company  to  carry  freight  to 
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alike,  there  can  be  no  assent,  and,  therefore,  no  con- 
tract." Both  parties  must  assent  to  the  same  thing 
in  the  same  sense,^  and  their  minds  must  meet  as 
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8.  164  SW  871;  Tunnell's  Mill,  etc.. 
Tump.  Road  Co.  v.  Selectman,  14 
KyL  174. 

Mass. — Stroock  Plush  Co.  v.  New 
England  Cotton  Yarn  Co.,  213  Mass. 
354.  100  NE  617;  Sibley  V.  Felton,  166 
Mass.  273.  31  NE  10. 

Mich. — Grand  Haven  Bd.  of  Trade 
v.  De  Bruyn,  138  Mich.  187.  101  NW 
262;  Sheridan  v.  Peninsular  Sav. 
Bank.  116  Mich.  645,  74  NW  874; 
Whiteford  v.  Hitchcock,  74  Mich.  208, 
41  NW  898. 

Mo. — Sutter  v.  Raeder,  149  Mo.  297, 
50  SW  813;  Taylor  v.  Von  Schraeder, 
107  Mo.  206,  16  SW  675;  Green  v. 
Cole,  103  Mo.  70,  16  SW  317;  Luckey 
v.  St.  Louis,  etc.,  R.  Co.,  133  Mo.  A. 
589,  113  SW  703;  Robinson  v.  Bates. 
63  Mo.  A.  682;  Falls  Wire  Mfg.  Co.  v. 
Broderlck,  12  Mo.  A.   378. 

Mont. — Brophy  v.  Idaho  Produce, 
etc,  Co.,  31  Mont.  279,  78  P  493. 

N.  C— Elks  V.  North  State  L.  Iris. 
Co.,  159  N.  C.  619,  76  SB  808;  Trol- 
linger  v.  Fleer,  157  N.  C.  81,  M  SE 
795. 

N.  D. — ^Krause  v.  Krause,  $0  N.  D. 
54,  161  NW  991. 

Oh. — Standard  Tobacco,  etc.,  Co.  v. 
Loeb.  24  Oh.  Cir.  Ct.  N.  S.  386-  Niag- 
ara Pire  Extinguisher  Co.  v.  Dayton 
Folding  Box  Co.,  32  Oh.  Cir.  Ct.  631. 

Okl. — McCormlck  v.  Bonflls,  9  Okl. 
605.    60   P   296. 

Philippine. — Roman  v.  Qrimalt,  6 
Philippine  96. 

R.  I.—  Clary  v.  Wolf,  34  R.  I.  263, 
83  A  115. 

S.  C. — Farmers'  Bank,  etc.,  Co.  v. 
Southern  Granite  Co.,  96  S.  C.  106, 
79   S5!  985.   995    felt  Cyc). 

S.  D. — Babcock  v.  Ormsby,  18  S.  D. 
368.    100   NW   769. 

Tex. — San  Antonio,  etc,  R.  Co.  v. 
Tlmon,  45  Tex.  Civ.  A.  47,  99  SW 
418. 

Va. — ^Belmont  v.  McAllister,  116 
Va.    286.  81   SE  81. 

Wash. — WatBon  v.  Bayliss,  71 
Wash.  499.  128  P  1061.  . 

Wis. — Zitske  v.  Crohn,  128  Wis. 
159.  107  NW  20. 

Man. — Jones  Stacker  Co.  v.  Green, 
14  Man.  61.  22  CanLTOccNotes  264. 

Ont. — Henning  v.  Toronto  R.  Co., 
11  Ont.  L.  142.  7  OntWR  1. 

lal  Where  copies  of  ooatraeta 
differ.. — A  contract  employing  an  at- 
torney failed  as  to  the  amount  of 
compensation    for    want    of    meeting 


to  all  the  terms.*^  If  any  portion  of  the  proposed 
terms  is  not  settled,  or  no  mode  is  agreed  on  by 
which  it  may  be  settled,  there  is  no  agreement,"  al- 

of  minds,   where   the   copies   of    the 


agreement  held  by  the  parties  re- 
spectively stated  different  amounts, 
and  the  attorney  is  entitled  to  re- 
cover the  reasonable  value  of  his 
services.  Thayer  v.  Harblcan.  70 
Wash.  278,  126  P  626. 

[b]  Oluuigs  after  ■ignatar*' — 
Where  a  written  instrument  ^^a» 
signed  by  one  party,  with  the  inten- 
tion that  the  other  should  later  sii?n 
It,  and  a  stranger  changed  some  of 
its  terms,  and  it  was  signed  in  its 
altered  condition,  it  was  hel<l  not 
binding  on  the  first  signer.  Mc- 
Gavock  V.  Morton,  B7  Nebr.  386.  77 
,NW  786 

SB.  U.  S. — Klelnhans  T.  Jones.  68 
Fed.  742,  16  CCA  644;  OIU  Mfg.  Co.  ▼. 
Hurd,  18  Fed.  673. 

Ala. — Feore  v.  Avent,  4  Ala.  A.  651. 
68  S  727. 

Fla. — Strong  v.  Baars,  60  Fla.  26t. 
54  S  92. 

Ida.— Phelps  r.  Good,  16  Ida.  70,  77. 
96  P  216  [cit  Cycl. 

La. — ^Peet  v.  Meyer,  42  La.  Atax. 
1034,   8  8   634. 

Mass. — Sibley  ▼.  Felton,  166  Mass. 
278    31   NE   10 

Mich. — Central  Bltulithlc  Pav.  Co. 
V.  Highland  Park,  164  Mich.  22S.  129 
NW  46,  AhnCasl912B  719;  Wardell  v. 
Williams,  62  Mich.  BO,  28  NW  796.  4 
AmSR  814. 

Minn. — Lombard  ▼.  Rahilly.  127 
Minn.  449.  149  NW  960. 

N.  Y. — Barrow  SS.  Co.  v.  Mexican 
Cent.  R.  Co.,  184  N.  Y.  16,  81  NB  261. 
17  LRA  359;  Mayer  v.  McCreery.  9 
NYSt  114  [aff  119  N.  Y.  434,  28  NE 
1046]. 

Oh. — Columbus,  etc.,  R.  Co.  t.  OaS- 
ney,  66  Oh.  St.  104.  61  NB  152. 

Pa. — Zoebisch  ▼.  Ranch.  133  Pa. 
632.  19  A  416. 

S.  C— Bums  V.  Mills,  31  S.  C.  68. 
9  SE  689. 

Tex. — O'Neal  v.  Knlppa.  19  S'W 
1020;  Wade  v.  Cohen.  (Clv.  A.>  172 
SW  1168;  Hubbard  City  Cotton  Oil. 
etc,  Co.  V.  Nichols,  (Clv.  A.)  89  SVIT 
795. 

Wash. — Weldon  v.  Degan,  86  Wash. 
442,  150  P  1184,  1187  [cTt  Cyc];  IVat- 
son  V.  Bayliss,  71  Wash.  499,  128  P 
1061,  1063   [quot  Cyc]. 

Can.^Oppenheimer  v.  Brackman. 
etc..  Milling  Co.,  32  Can.  S.  C.   699. 

B.  C. — Frewen  v.  Hayes.  16  B.  C 
143,  14  WestLR  632;  Little  v.  Han- 
bury,  14  B.  C.  18. 

Man. — ^Pearson  v.  O'Brien,  22  Man. 
176,  4  DomLR  413. 

Ont. — Onam  v.  McNeil,  6  OnfWN 
223. 

"Where  It  is  apparent  that  one 
party  has  not  consented  to  the  sev- 
eral terms  to  which  the  other  has 
agreed,  no  contract  Is  formed.  If 
the  divergence  Is  of  anything  which 
partakes  of  the  substance  of  the  con- 
tract at  all,  there  is  no  legal  a^ree- 
fnent;  and  the  court  Is  not  at  liberty 
o  speculate  upon  the  question 
whether  some  stipulation  which  it 
might  think  of  minor  importance,  or 
some  variation  which  It  might  think 
would  not  have  Influenced  the  parties 
in  making  the  contract,  can  be  dis- 
pensed with,  and  the  parties  held,  in 
disregard  of  them."  Klelnhans  v. 
Jones,  68  Fed.  742,  749.  16  CCA    644. 

[a]  AppUoattoa  of  nda^— A  decla- 
ration framed  on  the  theory  that  an 
agreement  which  looked  to  a  per- 
manent unity  of  the  Interests  of  the 
parties,  but  left  the  plan  therefor  to 
be  prepared,  was  a  completed  con- 
tract was  bad  on  demurrer.  Sibley 
V.   Felton,    156   Mass.   273,   31    NB    10. 

[b]  Vrloa, — Since  an  offer  to  form. 
the  basis  of  a  legal  obligation  must 
be  so  complete  that  on  accepta.nce 
an  agreement  is  formed  which  con- 
tains all  the  terms  necessary  to  de- 
termine whether  the  contract  has 
been  performed  or  not,  there  is  no 
contract  where  the  price  Is   not    de- 
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though  it  is  not  necessary  that  all  of  the  tenns  of 
the  contract  be  settled  by  a  single  act,"  but  the 
parties  may  settle  on  one  term,  at  a  time,  and  their 
contract  becomes  complete  when  the  last  term  is 
agreed  on.**  The  fact  that  differences  subsequently 
arise  between  the  parties  as  to  the  construction  of 
the  contract  is  not  in  itself  sufficient  to  show  that 
the  minds  of  the  parties  did  not  meet.'" 

[$  491  t>.  lixpressed  Intentioii  and  Secret  laten- 
tion  Differing.  The  apparent  mutual  assent  of  the 
parties,  essential  to  'the  formation  of  a  contract, 
most  be  gathered  from  the  language  employed  by 
them,**  and  the  law  imputes  to  a  person  an  inten- 
tion corresponding  to  the  reasonable  meaning  of  his 
words  and  acts.*'  It  judges  of  his  intention  by  his 
oatward  expressions  and  excludes  all  questions  in 
regard  to  his  unexpressed  intention.  If  his  words 
or  acts,  judged  by  a  reasonable  standard,  manifest 
an  intention  to  agree  in  regard  to  the  matter  in 
question,  that  agreement  is  established,  and  it  is 
immaterial  what  may  be  the  real  but  unexpressed 
state  of  his  mind  on  the  subject.**-  On  the  other 
hand,  if  one  sought  to  be  held  as  having  agreed  dis- 


sented in  the  ordinary  language  of  business  ,int«zv- 
course,  it  is  an  absurdity  to  say  that  he  did  agree 
merely  because  the  other  party  insists  that  he  did 
not  understand  the  language.*" 

[i  50]  c.  Oommmiication  of  Intentimt-^d) 
Necessity  for.  To  constitute  an  agreement,  the  in- 
tention of  the  parties  must  in  some  way  or  form  be 
communicated,  for  a  person's  intention  can  be  as- 
certained by  another  only  by  means  of  outward  ex- 
pressions, such  as  words  and  acts.  An  intention  not 
expressed,  not  communicated,  or  withdrawn  before 
communicated,  is  in  general  inoperative  and  imma- 
terial to  the  question  of  agreement.***'  The  same  is 
true  of '  an  intention  communicated  only  to  a  third 
person." 

[^  51]  (2)  Intention  Commimicated  InformUly. 
Where  the  intention  is  communicated,  it  does  not 
matter  what  is  the  medium  of  communication,  at 
how  informal  the  words  used  may  be.*'  It  may  be 
orally  or  in  writing,  by  an  advertisement,  placard^ 
handbill,  letter,  messenger,  or  telegram.**'  So  a  valid 
contract  may  be  made  by  a  telephone  conversiition.** 

[f  52]    0.  Offer  and  Aoo^ptance— 1.  In  OeneraL 


tennined.     Butler  ▼.   Kemmerer,   218 
Pa.  242.   ST  A  332. 

83.  C.  W.  Hull  Co.  V.  Marquette 
Cement  Mfg.  Co.,  208  Fed.  260,  12S 
CCA  460. 

84.  C.  W.  Hull  Co.  V.  Marquette 
Cement  Mfgr.  Co.,  208  Fed.  260.  12S 
CCA   480. 

85.  Soutliern  OU  Co.  v.  Wilson,  22 
Tex.  Civ.   A.  B34,   66  SW  429. 

ae.  Williams  V.  Burdlck,  63  Or. 
41.   126  P  844.   128  P  60S. 

87.  Dybvle  t.  Minneapolis  Sana- 
torium, 128  Minn.  292.  294,  160  NW 
905  [cit  Cycl;  Coleman  v.  Roberts,  1 
Mo.    97;    Wilbur    Stock    Food    Co.    v. 


Bridges.  180  Mo.  A.  122,  131.  141  SW 
714  [clt  Cyc];  Embry  v.  Hargadlne, 
127    Mo.    A.    383.    889,    105    SW    777 

iquot  Cyc];  Hanbelt  v.  Rea,  etc., 
ini  Co.,  77  Mo.  A.  672;  Esterly  Har- 
vesting Mach.  Co.  V.  Crlswell,  58  Mo. 
A.  471;  Brewington  v.  Meskeer,  61 
Mo.  A.  348;  In  re  E^ast  England 
Banking  Co.,  Lk  R.  4  Ch.  14:  Shep- 
herd V.  Gillesiple,  L.  R.  3  Ch.  764; 
Cox  V.  Troy,  5  B.  &  Aid.  474,  7  ECL 
280.  108  Reprint  1264;  Cornish  v. 
Abington,  4  H.  &  N.  549,  167  Re- 
print 966;  Browne  v.  Hai-e,  3  H.  &  N. 
484,    167    Reprint    561;    Leake    Contr. 

?2.  And  see  Smith  v.  Hughes,  L.  R. 
Q.  B.  697,  607  (where  Blackburn, 
3„  said:  "The  rule  of  law  Is  that 
stated  in  Freeman  v.  Cooke,  2  Exch. 
654.  164  Reprint  652,  11  ERC  82.  If, 
whatever  a  man's  real  Intention  may 
be,  he  BO  conducts  himself  that  a 
reasonable  man  would  believe  that  he 
was  assenting  to  the  terms  proposed 
by  the  other  party,  and  -that  other 
party  upon  that  oelief  enters  Into 
the  contract  with  him,  the  man  thus 
conducting  himself  would  be  equally 
bound  as  if  he  had  intended  to  agres 
to  the  other  party's  terms") 


[at  An  BBdUclosed  pntposs  ox  In- 
tsstton  of  one  party  to  a  contract, 
not  embodied  in  the  contract, 
and  not  communicated  to  the  other 
party,  cannot  affect  the  rights  or 
obligations  of  the  parties  under  the 
contract.  Delaware,  etc.,  B.  Co.  v. 
Monroe  County  Water  Power,  etc, 
Co.,  227  Pa.  639,  76  A  426. 

88.  Oa. — Harris  v.  Amoskeag  Lum- 
ber Co.,   97  Ga.  466,   25   SE   619. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Shea,  174  Ind.  303,  91  NE  1081. 

Mass. — Bohn  Mfg.  Co.  y.  Sawyer, 
169   Mass.   477,   48   NE  620. 

Mo. — Wilbur  Stock  Food  Co.  v. 
Bridges,  160  Mo.  A.  122.  131,  141  SW 
714  Iclt  Cyc]. 

,  N.  T. — Hand  v.  Gas  Engine,  etc.,' 
Co..  187  N.  Y.  142,  60  NE  426;  Dillon 
V.  Anderson,  43  N.  T.  231. 

N.  C. — Roberta  Mfg.  Co.  v.  Royal 
Exch.  Assur.  Co.,  161  N.  C.  88,  76 
SE  865;  Rodgers  v.  Bell,  166  N.  C. 
378.   72   SE  817. 


Eng. — Browne  v.  Hare,  3  H.  &  N. 
484.  167  Reprint  561. 

Man. — ^Watson  v.  Manitoba  Free 
Press  Co.,  18  Man.  309,  812  [quot 
Cyc]. 

Ont. — ^Hanley-  v.  Packing  Co.,  21 
Ont.   A.    119. 

"If  a  man  Intends  to  buy,  and  says 
so  to  the  intended  seller,  and  ne 
Intends  to  sell,  and  says  so  to  the 
Intended  buyer,  there  Is  a  contract 
of  sale;  and  so  there  would  be  if 
neither  had  the  intention."  Per  Bram- 
well,  J.,  in  Brown  v.  Hare,  3  H.  &  N. 
484,  496.  167  Reprint  661. 

[a]  OonJUotlair  vl«ws^— Holland, 
rfl'  •  ■       -     •        ■  •     ■       - 


criticizing  Savigny's  analysis  of  con^ 
tract  In  including  "an  agreement  of 
the  wills"  of  the  parties  as  a  neces- 
sary element,  maintains  that  the  law 
does  not  require  that  contracting 
parties  have  a  common  intention,  but 
only  that  they  shall  seem  to  have 
one;  that  the  law  looks  not  at  the 
will  itself  but  at  the  will  as  volun- 
tarily manifested.  He  holds  that  the 
law  does  not  require  a  union  of  wlUs 
but  only  that  It  shall  appear  so. 
Holland  El.  Jur.  p  228.  On  the  other 
hand,  English  and  American  writers 
generally.  In  defining  agreement  as 
the  meeting  of  minds,  require  the 
wills  of  the  parties  fo  be  the  same. 
But  if  either  party  has  manifested 
his  agreement  either  by  words  or  by 
conduct,  he  is  not  allowed  to  say 
that  he  did  not  really  agree.  "A 
contract,"  a&ys  Anson,  "as  a  legal 
transaction,  'can  exist  only  in  such 
a  form  as  may  be  pei%eptible  to  a 
court  of  law.  It  is  only  from  the 
words  and  conduct  of  the  parties  that 
a  court  can  form  any  conclusion  as 
to  their  intention.  If  their  words  or 
their  acts  are  Inconsistent  with  any 
supposition  but  that  they  meant  to 
agree,  or  If  one  has  so  spoken  or 
acted  as  to  lead  the  other  necessarily 
to  that  conclusion,  the  court  will  not 
permit  the  obvious  construction  of 
words  or  conduct  to  be  denied.  But, 
after  all,  It  is  the  intention  of  the 
parties  which  the  courts  endeavour 
to  ascertain;  and  it  is  their  Intention 
to  agree  which  is  regarded  as  a 
necessary  inference  from  words  or 
conduct  of  a  certain  sort."  Anson 
Contr.  p  11. 

89.  Dunning  v.  Thomas,  10  Colo. 
84,  14  P  49. 

90.  Cal. — American  Can  Co.  v. 
Agricultural  Ins.  Co.,  12.  Cal.  A.  133, 
106   P    720. 

Conn. — McGarrtgle  v.  Green,  76 
"tXonn.  398.  56  A  609. 

Kan. — Troustlne  v.  Sellers,  35  Kan. 
447,  11  P  441. 

Mass. — Farnum  v.  Whitman,  187 
Mass.  381.  73  NE  473;  Stoddard  v. 
Ham,  129  Mass.  383.  37  AmR  369. 

Mo.— Coleman  v.  Roberts,  1  Mo.  97; 


Stone  V.  St  Louis  Trust  Co..  150  Mo, 
A.  831.  383,  130  SW  825  fcit  Cyc); 
Haubelt  V.  Rea,  etc.,  MIH  Co..  77  Mo. 
A.  672;  Cangras  v.  Rumsey  Mfg.  Co., 
37  Mo.  A.  297;  Lancaster  v.  Elliott. 
28  Mo.  A.  86. 

N.  H. — ^Prescott  v.  Jones,  69  N.  H. 
306,   41  A  362. 

Tex. — Bolt  v.  Manchester  State 
Sav.   Bank,    (Civ.  A.)  179  SW  1119. 

Eng. — Leake  Contr.  p  2. 

Oommnntcatloa  'of  oSar  see  Infra 
ii   65-67. 

Oomuwiloatloa  of  aoosptUM*  aee 
infra  |i  88-91. 

91.  Harvey  v.  Duffey,  99  Cal.  401, 
33  P  897;  Horton  v.  New  York  L.  Ini. 
Co.,  151  Mo.  604,  62  SW  366:  Fiedler 
v.  Tucker;  13  HowPr  (N.  'Y.)  9;  Ih 
re  National  Sav.  Bank  Assoc,  L.  R.' 
4  Eq.  9;  Felthouse  v.  Bindiev,  11 
C.  B.  N.  S.  869:  103  ECL  869,  142' 
Reprint  1037:  Browne  v.  Hare,  >  H.' 
&  N.  484,  167  Reprint  661.  See  aili6' 
infra  i  90. 

98.  Pendill  v.  Neuberger,  67  Mich. 
662,  36  NW  249:  Stobie  v.  Barp,  110  • 
Mo.  A.  78,  83  SW  1097.  See  Tyler  v.  ' 
Stone,  81  Cal.  236.  22  P  598  (holding 
promise  established);  Taylor'  v.' 
Hotchklss,  81  App.  Dlv.  470,  80  NY8' 
1042  [aft  179  N.  Y.  546  mem.  71  NK 
1140  mem]  (holding  that  the  flriding 
of  a  promise  48  Justified);  ZItske  v. 
Qrohn,  128  Wis.  169.  107  NW  20> 
(holding  that,  although  to  constitute' 
a  contract  the  minds  of  the  parties 
must  meet  on  the  same  proposition,' 
It  is  not  necessary  that  they  meet 
"on  express  words  clearly  ex-' 
pressed"). 

93.  The  Palo  Alto,  18  F.  Cas.  Na. 
10,700,  2  Ware  844;  Whaley  v. 
Hinchman,  22  Mo.  A.  483;  College 
Mill  Co.  V.  Fidler,  (Tenn.  Ch.)  68 
SW  382;  Duble  v.  Batts,  38  TeX.  812; 
Short  V.  Treadgill.  3  Tex.  A.  Civ. 
Cas.  I  267.  See  Purdom  Naval  Stores' 
Go.  V.  Western  Union  Tel.  Co.,  163 
Fed.  327  (telegrams);  Francis-  v. 
Barry,  69  Mich.  311,  37  NW  363-  (let- 
ters or  other  writings);  Bradley  v. 
Bower.  5  Nebr.  (Unoff.)  542,'  99  NW 
490  (letters);  Beggs  v.  James-  Han- 
ley  Brewing  Co.,  27  R.  I.  885,  62  A 
373,  114  AmSR  44  (letters  and  tele- 
grams). 

"It  is  now  well-settled  law  that 
binding  contracts  for  the  sale  and 
delivery  of  property  may  be  entered 
into  by  letters  sent  through  the  mail, 
or  by  correspondence  by  means  of 
the  telegraph,  or  by  the  conjoint  use 
of  both  these  agencies."  College  MIU 
Co.  V.  Fldler,  (Tenn.  0%.)  68  SW  382, 
384. 

Olfsr  sad  aeoavtaae*  Iit  Taall  or 
telafrraph  see  Infra  Ii   114-121. 

94.  St.  Louis  Maple,  etc..  Flooring 
Co.  V.  Knost,  148  Mo.  A.  663,  128  SW 
582. 
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Every  agreement,  whether  written  or  oral,  is  the  re- 
mit of,  and  springs  from,  an  -offer  and  the  accept- 
ance thereof.  The  offer  and  acceptance  must  have 
the  characteristics  of  a  bargain  and  must  be  con- 
ventional counterparts.^ 

[i  63]  2.  Offer — a.  Definition.  An  offer,  as  the 
term  is  used  in  the  law  of  contracts,  is  a  proposal 
to  enter  into  a  contract." 

[$54]  b.  Fonts  of  Offer— (1)  In  Oeneral.  The 
process  of  offer  may  take  place  in  four  ways: 
Namely,  where  there  is  an  offer  of  (1)  a  promise  for 
assent;  (2)  an  act  for  a  promise;  (3)  a  promise  for 
an  act ;  or  (4)  a  promise  for  a  promise.** 

[$55]  (2)  Offer  of  Promise  for  Assent.  One 
may  offer  to  make  a  promise  if  the  offeree  will  assent 
to  it.  But  this  kind  of  an  offer,  to  result  in  a  bind- 
ing contraet,  can  be  made  only  under  seal,  as  no 
promise  without  a  consideration  is  binding  on  the 
promisor.*"  Where  a  deed  containing  provisions  is 
offered  to  another,  the  acceptance  of  that  deed  is  an 
fagreement  to  all  the  conditions  contained  therein.* 

[$  66]  (S)  Offer  of  Act  for  Promise.  The  offer 
of  an  act  for  a  promise  takes  place  where  a  man 


offers  goods  or  services  to  those  who  will  promise  to 
pay  him  for  them;  as  for  example,  by  the  ezposore 
of  goods  for  sale;  the  sending  of  goods  to  another; 
the  running  of  public  conveyances,  as  omnibuses  and 
street  cars;  the  doing  of  work  for  another  with  hia 
knowledge;  etc.*  '' 

[$  57]  (4)  Offer  of  Promise  for  Act  The  offer 
of  a  promise  for  an  act  takes  place  in  the  case  of 
advertised  rewards  for  the  recovery  of  property  or 
the  apprehension  or  detection  of  a  criminal;  in  the 
sending  of  an  order  for  goods  to  a  merchant  or 
manufacturer;  in  the  request  of  one  to  another  to 
do  work  for  him;  and  in  similar  cases.'  The  request 
in  such  cases  may  be  implied  from  circumstances.* 

[(  58]  (6)  Offer  of  Promise  for  Promise.  The 
offer  of  a  promise  for  a  promise  is  the  common  case 
of  an  offer  of  one  to  another  to  do  something,  if  the 
other  will  promise  to  do  something  for  him,  or  in 
consideration  of  his  promise." 

[i  59]  c  Certainty  of  Offer— (1)  In  OeneraL 
It  is  essential  to  a  contract  that  the  nature  and  the 
extent  of  its  obligations  be  certain.*  If  an  agree- 
ment is  uncertain  it  is  because  the  offer  was  nncer- 


•B.  Colo. — Cochrane  v.  Justice 
MIn.  Co.,   16  Colo.  416.  26  P  780. 

Ind. — Haskell,  etc.,  Can  Co.  v.  Forgr- 
tn*  Co.,  47  Ind.  A.  192,  91  NE  976. 
■  K.   T. — White    V.    Allen    Kingston 
Motor  Car  Co..  69  Misc.  627,  126  NTS 
160. 

Okl. — Crosble  v.  Brewer,  168  P  888; 
Wm.  J.  Lemp  Brewlnir  Co.  v.  Secor. 
81  Okl.  637,  96  P  636. 

Tex. — Fordtran  v.  Stowers,  68  Tex. 
Civ.  A.  286.  118  SW  681. 

Ont. — Beer  v.  Lea,  29  Ont.  t..  266, 
TDomLR  434,  4  OntWN  842,  28  Ont 
WR  826   [aft  14  DomLR  2361. 

'  N.    W.    Terr. — Bishop    v.    Scott,    6 
Terr.  L.  64. 

•e.  Banning  Co.  v.  California,  240 
V.  S.  142,  168,  86  SCt  888,-  60  L,.  ed. 
669. 

"No  matter  what  the  actual  motive 
may  have  been,  by  the  express  or 
implied  terms  of  the  supposed  con- 
tract, the  promise  and  consideration 
must  purport  to  be  the  motive  each 
f0r  the  other,  in  whole  or  at  least  in 
part.  It  is  not  enough  that  the 
I  promise  induces  the  detriment  or 
that  the  detriment  induces  the  prom- 
ise if  the  other  half  is  wanting." 
Banning  Co.  v.  California,  supra. 
:  #7.  Black  ti.  O.;  Bouvler  L.  D. 
See  Olcott  v.  McClure,  60  Ind.  A.  79, 
98  NB  82  (where  a  letter  was  held 
ta  constitute  an  offer  and  not  mereljr 
an  invitation  to  make  an  offer). 

se.  Anson  Contr.  p  12.  And  see 
infra  |J_66-68. 

••>  WiUiama  v.  Forbes,  114  111. 
167,  28  NB  463;  O'Brien  v.  Boland, 
166  Mass.  481,  44  NB  602;  Krell  v. 
Codman,  154  kass.  454,  28  NE  678, 
26  AmSR  260,  14  LRA  860-  McMillan 
V.  Ames,  88  Htnn.  267,  22  NW  612. 


C.  J.   p  1:  Deeds    [IS   Cyc  519]. 

1.  Aikin  v.  Albany,  etc.,  R.  Co.,  26 
Barb.  (N.  T.)  289.  See  Deeds  [18 
Cyc  692]. 

a.  Day  V.  Caton,  119  Mass.  618,  20 
AmR  347;  Cicotte  v.  St.  Anne's 
Church  Corp.,  60  Mich.  652,  27  NW 
682;  Painter  v.  Ritchey,  43  Mo.  A. 
Ill;  Curry  v.  Curry,  114  Pa.  367,  7 
A  61.    And  see  Infra  i  72. 

8.  Blake  v.  Scott.  92  Ark.  46.  Bl, 
121  SW  1064,  123  SW  1181  [clt  Cyc]; 
■Vigo  Agricultural  Soc.  v.  Brumfleld, 
102  Ind.  146,  1  NE  882,  62  AmR  657; 
Wallace  v.  Workman,  187  Mo.  A.  113, 
178  SW  35;  Ahern  v.  Standard  L,.  Ins. 
Co..  32  N.  T.  Super.  441;  Babcock 
T.  Raymond,  2  Hilt.  (N.  T.)  61.  And 
see  infra  i  73. 

[a]  XllitBti«tlo«ia<— (1)  Where  a 
person  sends  an  advertisement  to  a 
newspaper,  the  offer  to  pay  for  It  is 


inttti  11 


itr    for    ooaaUiaration    see 
11  146-149. 
liiaots  vndsr  seal  see  Bonds  9 


accepted  by  publishing  the  advertise- 
ment. Ahern  v.  Standard  L.  Ins.  Co., 
32  N.  T.  Super.  441.  (2)  -Where  an 
agricultural  society  advertised  for 
exhibitors  to  send  their  goods  for 
exhibition,  and  stated  that  It  would 
have  a  sufllclent  police  force  to  pro- 
tect goods  sent.  Vigo  Agricultural 
Soc.  V.  Brumfleld,  102  Ind.  146,  1  NB 
382,  52  AmR  667. 

4.  Creara  v.  Hunter,  19  Q.  B.  D. 
841.  346;  Olderahaiv  v.  King,  2  H.  ft 
N.   617,   167   Reprint  213. 

"It  seems  to  me  that  the  question 
whether  the  request  Is  express  or  is 
to  be  Inferred  from  the  circum- 
stances is  a  mere  question  of  evi- 
dence. If  a  request  is  to  be  Im- 
plied from  the  circumstances,  It  Is 
the  same  as  If  there  were  an  express 
request."     Crears   v.   Hunter,   supra. 

i.     See  infra   ||  170-192. 

a  U.  S. — ^National  Electric  Signal- 
ing Co.  V.  Fessenden,  207  Fed.  916. 
126  CCA  363;  Jones  T.  Vance  Shoe 
Co.,   116  Fed.   707,   63  CCA  289. 

'Ala. — Jones  v.  Lanier,  73  S  535; 
American  Tie,  etc.,  Co.  v.  Naylor 
Lumber  Co..  190  Ala.  319,  67  S  246; 
Sloss-Sheffleld  Steel,  etc.,  Co.  v. 
Payne,  186  Ala.  341.  64  S  617;  Chris- 
tie V.  Patton,  148  Ala.  824,  42  S  614; 
Pulliam  v.  Schimpf,  109  Ala.  179.  19 
S  428;  Adams  v.  Adams,  26  Ala.  272; 
Erwin  V.  Brwin,  26  Ala.  286;  Moore 
V.  Smith,  19  Ala.  774. 

Ark. — Ashley,  etc,  R.  Co.  v.  Bag- 
gott.  126  Ark.  1,  187  SW  649;  Lyle 
Y.   Jackson  County,   28  Ark.   68. 

Cal. — Van  Slyke  v.  Broadwaylns. 
Co.,  116  Cal.  644,  47  P  689,  928;  Wine- 
burgh  V.  Oay.  27  Cal.  A.  60S,  150  P 
1003:  Nelson  v.  Levy,  26  Cal.  A.  367. 
146  P  1058:  In  re  Hayden,  1  Oal.  A. 
75,   81  P  668. 

Del. — Truitt  v.  Fahey,  8  Pennew. 
673,  52  A  339. 

Ga. — Carr  v.  Louisville,  etc,  R.  Co., 
141  Oa.  219,  80  SB  718;  Bumey  v. 
Jones,  140  Ga.  768,  79  SB  840;  Bunt- 
ing V.  Dobson,  125  Ga.  447,  64  SE 
102;  Barrow  v.  Pennington,  17  Ga.  A. 
481,  87  SE  719;  Murphey  v.  Creamer, 
10  Ga.  A.  593,  74  SE  61;  Oliver 
Constr.  Co.  v.  Reeder,  7  Ga.  A.  276, 
66  SE  955. 

Hawaii.  — •  Foster  v.  Honolulu 
Constr.,  etc.,  Co..  21  Hawaii  689,  694 
[clt  Cyc]. 

Ida, — Phelps  v.  Good,  16  .  Ida.  76, 
85.  98  P  216  rclt  Cyc]. 

111.— Woods  V.  Evans,  118  111.  186, 
55  AmR  409;  Wallace  v.  Rappelye, 
103  111.  666;  Canterberry  v.  Miller, 
76  111.  356;  Breltenstein  v.  Independ- 
ent Button,  etc.,  Co..  192  111.  A.  399; 
Radzlnskl  v,  Ahlswede,  185  111.  A. 
518;  Illinois  L.  Ins.  Co.  v.  Belfeld, 
184   111.  A.   682;   Almini   Co.    v.   King, 


92  III.  A.  276. 

Ind. — Falrplay  School  Tp.  v.  O'Neal. 
127  Ind.  96,  26  NE  686;  Freed  v. 
Mills.  120  Ind.  27.  22  NB  86;  First 
V.  Bonewltx,  3  Ind.   546. 

Iowa. — Gould  V,  Gunn,  161  Iowa 
165,  140  NW  380;  Rapp  V.  Llnebar- 
ger,  126  NW  209;  Faulkner  v.  Des 
Moines  Drag  Co.,  117  Iowa  120.  90 
NW  686:  ESirst  v.  Tweed,  93  Iowa 
300.  61  NW  867;  Palmer  v.  Albee,  60 
Iowa    429. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Herrlnger,  158  Ky.  267,  164  SW  948; 
Dean  v.   Meter,  8  Ky.  Op.  746. 

La.— Miller  v.  Crusel,  186  La.  649, 
66  S  873;  Peet  v.  Meyer,  42  La.  Ann. 
1084.    8    S   634. 

Md. — Washington,  etc..  R.  Co.  v. 
Moss.  127  Md.  12,  96  A  278;  De  Beam 
V.  De  Beam,  126  Md.  629,  96  A  476; 
Parks  v.  Griffith,  etc,  Co..  123  Md. 
233,  91  A  681;  Arundel  Realty  Co.  v. 
Maryland  Electric  R.  Co.,  116  Md. 
257,  81  A  787,  38  LR^NS  167;  Blakl- 
stone  v.  German  Bank,  87  Md.  302, 
39  A  865;  Thomson  v.  Gortner,  78 
Md.  474.  21  A  371;  Delasbmutt  v. 
Thomas,  45  Md.  140;  Myers  v.  Forbes. 
24  Md.  598;  Pennsylvania,  etc..  Steam 
Nav.  Co.  V,  Dandridge,  8  Gill  &  J. 
248,    29  AmD  643. 

Mass. — Marble  v.  Standard  Oil  Co.. 
169   Mass.   558,   48  NB  783. 

Mich. — Wagner  v.  Egleston,  49 
Mich.  218,  13  NW  622:  Leslie  v. 
Smith,  82  Mich.  64;  Fowler  v.  Hoff- 
man, 81  Mich.  215;  Peek  v.  Detroit 
Novelty   Works.    29    Mich.    818. 

Miss. — Garn6tt  v.  Klrkman.  88  Miss. 
389 

Mo. — Browning  v.  North  Missouri 
Cent.  R.  Co.,  188  SW  143;  Wesson  v. 
Homer,  25  Mo.  81;  Burks  v.  Stam, 
66  Mo.  A.  466;  Jones  v.  Durgin,  16 
Mo.  A.  870. 

Mont. — Price  v.  Stipek,  89  Mont. 
426,  104  P  195;  Burton  v.  Klpp.  80 
Mont  275,  76  P  668;  Ahlstrom  v. 
Fitspatrlck.  17  Mont.  295,  42  P  757. 

Nebr.— Omaha  L.  &  T.  Co,  v. 
Goodman,  62  Nebr.  197,  86  NW  1082. 

N.  J.— Buckley  v.  -Wood.  67  N.  J. 
L.  583,  52  A  664;  Culver  v.  Culver, 
39  N.  J.  L.  674:  Rue  v.  Rue,  21  N.  J. 
L.  369;  Case  v.  Lennlngton,  3  N.  J.  L. 
853. 

ft.  T. — Canet  v.  Smith,  173  App. 
Dlv.  241.  159  NTS  598;  Bluemner  v. 
Garvin,  120  App.  Dlv.  29,  84,  104  NTS 
1009  [clt  Cyc];  Flaherty  v.  Cary.  62 
App.  Dlv.  116.  70  NTS  951  faff  174 
N.  T.  550  mem,  67  NE  1082  mem]; 
Van  Schaick  v.  Van  Buren,  70  Hun 
575,  24  NTS  806;  Snow  v.  RuBsell" 
Coe  Fertilizer  Co.,  68  Hun  134.  11 
NTS  492;  Barnes  v.  B^own,  11  Hun 
315  [mod  on  other  grounds  80  N.  T. 
52];  Cauet  v.  Smith.  86  Misc.  99.  149 


For  later  eaaea,4*velopai«Bte  and  obaac**  >■>  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 
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tain  or  ambigaons  to  begin  with,  for  the  aceeptanee 
ie  always  required  to  be  identical  with'^the  offer,  or 
there  is  no  meeting  of  minds  and  no  agreement.  If 
the  person  to  whom  the  offer  is  made  sees  the  un- 
certainty and  proposes  a  change  which  will  make  the' 
agreement  certain,'  this  puts  an  end  to  the  offer,  and 
the  agreement  which  he  has  suggested  is  the  result 


of  his  new  offer  and  the  aeeeptanee  of  the  original 
proposer.  Therefore,  if  the  offer  is  in  any  ease  so 
indefinite  as  to  make  it  impossible  for  a  court  to 
decide  just  what  it  means,  and  to  fix  exactly  the 
legal  liability  of  the  parties,  its  acceptance  cannot 
result  in  an  enforceable  agreement.'  So  where  a 
contract  of  employment  does  not  specify  its  dntft- 


NYS  101  (rev  on  other  grounds  164 
App.  Div.  >S1  mem,  149  NYS  1074 
mem]:  Durkin  v.  New  York,  49  Misc. 
114,  96  NYS  10S9:  Baurnmn  v.  Bln- 
xen,  IS  NYS  342  faff  66  Hun  39,  19 
NYS  627  (atr  142  N.  T.  636  Riem.  37 
NB  566  mem)];  Abeel  v.  RadcUS,  13 
Johns.  297,  7  AmD  377. 

N.  C. — ^Wooten  t.  8.  A.  BlgKS  Drug 
Co..  169  N.  C.  64,  8S  SB  140;  Amer- 
ican Steel,  etc.,  Co.  v.  Copeland,  159 
N.  C.  656,  75  SB  1002;  Elks  v.  North 
State  L.  Ins.  Co.,  169  N.  C.  619,  7S 
SB  808;  Rhyne  v.  Rhyne,  161  N.  C. 
400,  66  SB  348;  Thomas  ▼.  Thomas- 
rllle  Shooting  Club,  128  N.  C.  286, 
31  SB  854;  Pace  v.  Pace,  78  N.  C. 
119. 

N.  D. — Great  Northern  R.  Co.  ▼. 
Sheyenne  Tel.  Co.,  27  N.  D.  256,  145 
NW   1062. 

Oh. — State  V.  Baum,  6  Oh.  888; 
Bvans  v.  Peck-Hammond  Co.,  25  Oh. 
Clr.   Ct.    161. 

Okl. — Rogers  v.  White  Sewing 
Macfa.  Co.,  157  P  1044;  Arkaniws 
Valley  Town,  etc.,  Co.  v.  Atchison, 
etc,  R.  Co.,  161  P  1028;  Central 
MortK-  Co.  V.  Michigan  State  L.  Ins. 
Co.,  43  Okl.  38,  38,  143  P  176  Jcit 
Cyc];  Kramer  v.  Bwlng,  10  Okl.  857, 
61  P  1064. 

Or.— Hoits  V.  Olds,  164  P  688; 
Gaines  v.  Vandecar,  59  Or.  187,  193, 
116  P  721,  1122  [cit  C^cT:  American 
Bridge,  etc.,  Co.  v.  Bullen  Bridge 
Co..   29    Or.   649,   46   P   138. 

Pa. — Briggs  V.  Morris,  244  Pa.  189, 
90  A  632;  Purve's  Est.,  196  Pa.  438. 
46  A  369;  Wall's  App.,  Ill  Pa.  460,  5 
A  220,  56  AmR  288;  Bldred  v.  Hax- 
lett,  88  Pa.  16;  Graham  v.  Graham, 
34  Pa.  475;  Oyer  v.  Applegate,  57  Pa. 
Super.  89;  Mamaux  v.  TJnion  Casu- 
alty Ins.  Co.,  24  Pa.  Dlst.  828;  Pll- 
gert  V.  Bachman,  22  Pa.  Diet.  839; 
Converse's  Est.,   21   Pa.  Dlst.  671. 

Philippine. — Tuaaon  v.  Ooduco,  23 
PhiUppIne  842. 

Porto  Rico. — ^Bigelow  v.  Porto  Rico 
Planters  Co.,  7  Porto  Rico  Fed.   463. 

Utah. — Reed  v.  Ixywe,  8  Utah  39, 
29   P  740. 

Va. — Belmont  v.  McAllister,  116 
Va.  286,  81  SB  81. 

Wash. — Ryan  v.  Hanna,  89  Wash. 
379,  164  P  436:  Weldon  v.  Degan,  86 
Wash.  442,  160  P  1184;  Barton  v. 
Spinning,  8  Wash.  468,  36  P  489. 

Wis. — ^Wolfram  v.  Schoepke,  123 
Wis.  19.  100  NW  1064,  8  AnnCas  898; 
Leonard  v.  Carter,  16  Wis.  607;  Cole 
V.  Clark.  8  Pinn.  303,  4  Chandl.  29. 

Eng. — ^Davies  v.  Davies,  86  Ch.  T>. 
859;  In  re  Clarke,  36  Ch.  D.  848: 
Outhing  V.  Lynn,  2  B.  &  Ad.  232,  22 
ECL  104,  109  Reprint  1130;  Coles  v. 
Hulme,  8  B.  &  C.  668,  16  BCL  282, 
108  Reprint  1153;  White  v.  Bluett, 
23  L.  J.  Bxch.  36;  Taylor  v.  Brewer, 
1  M.  &  &  290,  105  Reprint  108:  Ryan 
T.  Thomas,  65  Sol.  J.  864;  Figes  v. 
Cutler.  3  Sterk.  139,  3  ECL  627. 

Alta. — Trust,  etc...  Co.  v.  R.  J. 
Whitlaw  Co.,  7  Alta.  L.  330,  16  Dom 
LR  185,  27  WestLR  689.  6  West 
Wkly  42:  Watson  V.  Jamieson,  3 
Alta.  L.  830;  Hayes  T.  Day,  1  Alta. 
U   441. 

B.  C. — ^Fletcher  v.  Holden,  19  B.  C. 
667;  Frewen  v.  Hays,  16  WestLR 
253. 

Man. — Canada  Law  Book  Co.  v. 
Butterworth,  23  Man.  362;  Pearson 
T.  O'Brien,  22  Man.  175,  4  DomLR 
418.;  Simpkln  v.  Paton,  18  Man.  182, 
»  WestLR  111. 

See  Michigan  Condensed  Milk  Co. 
T.  Blenneweg  Co.,  80  App.  (D.  C.)  491. 

"There  is  no  more  settled  rule  of 
law.  in  actions  based  upon  contracts, 
than,  that  if  the  contract  sued  upon, 
whether  written  or  verbal,  is  vague 
or  uncertain  in  its  terms,  no  action 
wlU  lie  upon  it."     De  Beam  v.  De 


Beam.  126  Md.  629,   633,  96  A  476. 

[a]  Partloiilar  agrsouwits  void 
for  aaoertalatyi, — (l)  An  agreement 
to  renew  a  lease  at  the  end  of  the 
term,  without  saying  for  what  time 
or  at  what  rent.  Baurman  v.  Bin- 
sen,  16  NYS  342  faff  66  Hun  39,  19 
NYS  627  (aff  142  N.  Y.  636  mem,  37 
NB  666  mem)];  Abeel  v.  Radcliff,  13 
Johns.  (N.  Y.)  297,  7  AmD  877.  (2) 
A  promise  by  the  purchaser  of  a 
horse  that,  "if  the  horse  was  lucky, 
[he]  would  give  the  defendant  51. 
more,  or  the  buying  of  another 
horse."  Outhing  v.  Lynn,  2  B.  &  Ad. 
233,  22  ECL  104,  109  Reprint  1130. 
(3)  A  promise  by  a  man  to  a  woman 
to  give  her  one  hundred  acres  of 
land  if  she  would  live  with  him  until 
his  marriage.  Sherman  v.  Kitsmlller, 
17  Serg.  &  R.  (Pa.)  45.  (4)  A  prom- 
ise by  a  man  to  leave  a  girl  at.  his 
death  a  "child's  part"  of  nis  estate. 
Woods  v.  Evans,  113  111.  186,  66  AmR 
409.  (6)  A  promise  to  make  a'chlld 
"his  heir."  Wallace  v.  Rappelye,  103 
111.  229.  (8)  A  promise  to  give  a 
child  a  "full  share"  of  property. 
Adams  v.  Adams,  26  Ala.  272.  (7) 
A  man's  promise  to  a  woman,  if  she 
would  live  with  him  as  his  wife,  to 
give  her  a  good  home  as  long  as  he 
lived  and  to  provide  for  her  at  his 
death.  Wall's  App.,  Ill  Pa.  460,  6  A 
220,  56  AnfR  288.  (8)  Promises  to 
"aid  and  assist"  another  to  get  an 
order  of  court.  Case  v.  Lennfngton, 
3  N.  J.  L.  863.  C9)  ^  promise  to  use 
one's  "best  ,  efforts"  to  advance  the 
value  of  land.  Barton  v.  Spinning,  8 
Wash,  468,  86  P  439.  (10)  A  prom- 
ise to  pay  a  note  "If  the  com  mar- 
ket should  advance  sulllclently  to  Jus- 
tify" it.  Thomson  v.  Oortner,  73  Md. 
474,  21  A  871.  (11)  A  promise  to 
assist  persons  by  indorsing  their 
paper  and  advancing  them  the  money 
to  carry  on  the  mercantile  business 
advantageously.  Brwin  v.  Erwln,  25 
Ala.  236.  (12)  A  promise  to  carry 
on  a  business  as  long  as  it  should  be 
profitable.  PulUam  v.  Schlmpf,  109 
Ala.  179,  19  S  428.  (13)  A  promise 
to  work  a  mine  as  long  as  ft  could 
be  made  to  pay.  Davie  v.  Lumber- 
man's Min.  C^.,  92  Mich.  491,  58  NW 
626.  24  LRA  367.  (14)  An  agree- 
ment that  a  contract  could  be  can- 
celed for  "good  cause."  Cummer  v. 
Butts,  40  Mich.  322,  29  AmR  530. 
(15)  Promises  to  "pay  more  if  he 
could  afford  It."  Clark  v.  Pearson, 
58  111.  A.  310.  (16)  A  promise  to 
make  "advances"  without  specify- 
ing any  sum.  Gafford  v.  Proskauer, 
69  Ala.  264.  (17)  A  promise  to  take 
a  house  "if  put  Into  thorough  re- 
pair, and  the  drawing-rooms  "hand- 
somely decorated  according  to  the 
present  style.' "  Taylor  v.  Porting- 
ton,  7  De  G.  M.  »  G.  828,  66  EngCh 
328,  44  Reprint  128.  (18)  A  promise 
to  give  the  preference  in  renting 
property  as  long  as  it  should  be 
rented  as  a  store.  Delashmutt  v. 
Thomas,  45  Md.  140.  (19)  A  promise 
to  sell  land  "reserving  the  necessary 
land  for  making  a  railway."  Pcarce 
V.   Watts,   L.   R.   20   Eq.   492.     (20)  A 

Sromise  to  rent  land  to  another  on 
Is  paying  the  same  rent  that  the 
promisor  might  be  able  to  obtain 
from  other  partiei.  Gelston  v.  Slg- 
mund,  27  Md.  834.  (21)  A  promise 
to  sell  oil  on  such  reasonable  terms 
as  to  enable  the  purchaser  to  com- 
pete successfully  with  other  parties 
selling  in  the  same  territory.  Marble 
v.  Standard  Oil  Co.,  169  Mass.  663, 
48  NB  783.  (22)  A  promise  to  pay 
a  party  for  ice  to  be  delivered  at  a 
price  which  will  "afford  the  com- 
pany a  net  profit  not  to  exceed  one 
dollar  per  ton."  Buckmaster  v.  Con- 
sumer's Ice  Co.,  5  Daly  (N.  Y.)  818. 


817.  (23)  A  promise  to  reduce  rent. 
Smith  V.  Ankrlm,  18  Serg.  &  R.  (Pa.) 
39.  (24)  A, promise  that,  if  plaintiff 
would  erect  and  maintain  a  .first- 
class  hotel  for  travelers,  and  would 
accommodate  therein  employees  of 
the  company  at  one-half  the  rates 
charged  other  customers,  the  rail- 
road company,  by  the  patronage  of 
its  road,  would  maintain  and  su^ 
port-  the  hotel.  Hart  v.  Georgia  K. 
Co.,  101  Ga.  188,  28  SB  687.  (25) 
Bxchange  of  a  stock  of  goods  for 
other  property,  an  inventory  of  the 
goods  to  be  made — the  undamag«A 
groods  to  be  reckoned  at  cost  pricQ, 
and  "the  damaged  goods  at  prioes 
agreed  upon."  Dayton  t.  Stone,. Ill 
Mich.  196,  69  NW  615.  (26)  The 
promise  of  a  corporate  stockholdelr 
to  an  officer  of  the  corporation  that. 
If  any  profit  is  made  out  of  the  busi- 
ness of  the  company,  he  will  divide 
it  on  a  very  liberal  basis  with  the 
officer.  Butler  v.  Kemmerer,  218  Pa. 
242,  67  A  382.  (27)  A  parol  promise 
to  grant  a  special  rate  for  the  trans- 
portation of  passengers  between  .  a 
city  and  a  suburb.  Arundel  Realty 
Co.  V.  Maryland  Electric  R.  Co.,  116 
Md.  27,  81  A  787,  38  LRANS  167. 
(28)  A  contract  for  the  purchase  of 
water  rights.  Pasco  Reclamation  C6. 
V.  Cox,  70  Wash.  549,  127  P  107.  <2») 
A  contract  for  the  sale  of  land,  pro- 
viding that  there  would  be  no  forfei- 
ture for  nonpayment  of  the  price  for 
five  years  if  the  purchasers  remained 
on  the  premises  and  cultivated  It  and 
set  out  an  apple  orchard,  arid  if  at 
the  end  of  such  time  they  had  not 
paid  for  the  land,  there  would  be  an 
abundance  of  fruit  growing  thereon 
to  pay  for  the  sam4.  Spokane  Canal 
Co.  V.  Coffman,  61  Wash.  867,  112  P 
388,  (30)  An  agreement  between  the 
promoters  of  a  corporation  and  a 
third  person,  which  stipulates  that 
the  promoters  will  increase  their 
holdings  of  corporate  stock,  and  will 
devote  their  time  to  the  manajre- 
ment  of  the  business  at  a  specined 
salary,  and  that  the  third  person  will 
pay  for  a  specified  number  of  shares 
of  stock,  and  shall  have  the  option 
to  take  part  in  the  management  of 
the  corporation  on  the  sanie  terms 
as  the  promoters.  Hampton  v.  Bu- 
chanan, 51  Wash.  166,  98  F  874.  (31) 
A  promise  to  give  to  a  cement  dealer 
a  lower  rate  per  barrel  than  to  other 
dealers,  in  consideration  of  his  giv- 
ing the  manufacturer's  brand  the 
preference  In  his  sales  and  "push- 
ing" It.  no  limit  being  placed  on -the 
amount  that  the  dealer  may  order 
or  sell.  Jackson  v.  Alpha  Portland 
Cement  Co.,  122  App.  Dlv.  346,  lOC 
NYS  1062.  (32)  A  contract  between 
physicians  in  partnership  that  one 
shall  make  aiiplicatlon  for  a  hospital 
course,  and.  If  he  gets  an  appoint- 
ment, shall  release  their  entire  prac- 
tice to  the  other,  but.  If  he  does  not 
get  the  appointment,  "or  the  field  is 
not  larger  then  than  now,"  that  he 
shall  locate  elsewhere,  unless'  a  new 
contract  is  made.  Teague  v.  Schaub, 
133   N.   C.   458,    461,    45   BE  762. 

[b1  Where  an  affteainaat  'bstwesa 
putlss  is  oonilxmed  by  aot  of  par- 
uament,  every  clause  in  it  has  stat- 
utory validity,  and  no  objection  can 
be  taken  to  any  provision  in  it  on  the 
ground  that  it  is  void  for  remoteiless 
or  uncertainty.  Manchester  Ship 
Canal  Co.  v.  Manchester  Racecourse 
Co.,   [1901]    2  Ch.  37. 

UBoertalaty  la  particular  ooatiaeta 
see  Sales  [36  Cyc  981-  Vendor  and 
Purchaser  [39  Cyc  1186];  and  other 
special  titles. 

7.  D.  C— Rankin  v.  Collins,  40 
App,  .211. 


268     [13  C.J,] 


CONTBACTS 


[§§  59-60 


tion,  ihe  position  to  be  filled,  nor  the  wages,  it  is 
void  for  onoiertainty.^  A  contract  which  is  too  un- 
certain to  be  specifically  enforced  in  equity'  may, 
nevertheless,  be  the  basis  for  a  remedy  at  law  in 
favor  of  a  party  who  has  wholly  or  partially  per- 
formed it."  As  a  general  rule,  a  contract  which 
afEords  no  practical  basis  on  which  damages  for  a 
breach  may  be  ascertained  is  void  for  uncertainty.^^ 
Nevertheless,  a  contract  may  be  sufliciently  certain 
in  that  the'  acts  which  make  up  performance  are 
^pressed  definitely  enough  to  permit  the  court  to 
tell  whether  the  promisor  has  fulfilled  them  or  not, 
and  yet  the  damages  from  a  failure  to  perform  may 
not  be  susceptible  of  measurement.'^  And  a  con- 
tract is  not  uncertain  because  it  is  silent  as  to  the 
damages  for  a  breach.^' 

Oauses  of  uncertainty.  A  written  agreement  may 
be  uncertain  because  of  blanks  left  therein,"  or  be- 
cause of  failure  to  name  the  parties ;"  or  because  it 
is  so  misspelled  or  ungrammatical,  etc.,  that  it  has 
no  meaning  at  all."  But  a  contract  is  not  uncertain 
because  some  of  the  terms  of  an  offer  are  part  of  a 
conversation.^'  Further,  parties  contracting  in  terms 


of  familiar  edgnificanee  in  respect  to  a  portiedlar 
business,  service,  or  relation  need  not,  in  order  to 
impose  mutual'  obligations  by  their  respective  en- 
gagements, explain  or  define  in  their  contract  terms 
which,  to  those  not  informed  as  the  contracting 
parties  are,  may  have  no  meaning  or  tangible  effect.'" 

Effect  of  snliseqaent  acts.  A  contract  which  is 
uncertain  when  made  may,  after  its  execution,  be 
rendered  certain  by  practical  construction,  or  other- 
wise;" but  a  contract  which  is  sufficiently  definite 
when  made  cannot  be  rendered  indefinite  by  subse- 
quent acts  of  a  party.**  Payments  made  on  account 
of  a  contract  which  is  void  because  of  indefiniteness 
will  not  validate  it.** 

Contract  exclnding  remedy.  A  contract  which  ex- 
eludes  some  remedy  given  by  law  should  be  so  defi- 
nite and  positive  in  its  terms  as  to  show  the  clear 
intention  of  the  parties  so  to  do." 

A  contract  in  favor  of  a  tiiird  pwson  is  void  for 
uncertainty,  where  it  does  not  fix .  the  benefit  to 
accrue  to  him.** 

[{  60]  (2)  Intention  Capable  of  Aacertaininwit 
If,  with  the  aid  of  the  usual  tests  and  principles 


•  Oa. — ^Prlor  v.  Hilton,  etc.,  Co.,  141 
Ga.  117.  80  SB  659. 

Hawaii. — Foster  v.  Honolulu 
Constr.,  etc.,  Co.,  81  Hawaii  689,  694 
tclt  CycJ. 

Ho.— <?a1e  ▼.  Kennerd,  182  Mo.  A. 
498,  600.  166  SW  842  Iclt  Cyc]:  North- 
nip  ▼.  Colter,  160  Mo.  A.  839,  ISl 
Sw  864;  Gray  v.  Toledo,  etc.,  R.  Co., 
148   Mo.   A.    261.   128    SW   227. 

Nebr. — Roberts  v.  Cox,  91  Nebr. 
568.  138NW   831. 

'  N.  Y.— Melxel  v.  Melxel,  161  App. 
©Iv.  518,  146  NTS  687:  Bluemner  v. 
Garvin.  120  App.  Dlv.  29.  84,  104  NTS 
1009   [clt  Cyc]. 

N.  C.— Elks  V.  North  State  L.  Ins, 
Co.,  169  N.  C.   619,   76  SB  808. 

Alta. — ^Trusts,  etc,  Co.  v.  R.  J. 
Whltlaw  Co..  7  Alta.  L.  330.  16  Dom 
LR  186.  27  Wenn:.R  689,  6  WestWkly 
42. 

B.  C— Kerr  v.  Cotton.  2  B.  C.  246. 

Man. — Canada  Law  Book  Co.  v. 
Butterworth.  23  Man.  352:  Pearson 
V.  O'Brien.  22  Man.  176.  4  DoraLR  413. 
See  also  cases  In  precedinK  note. 

[a]  Where  an  oScr  and  accapt- 
•BO*  are  xvllad  on  to  make  a  contract, 
the  ofTer  must  be  one  which  is  in- 
tended of  Itself  to  create  le^ral  rela- 
tions on  acceptance:  and  the  ofter 
Intended  to  create  legal  relations 
mtiflt  be  so  comnlete  that  on  accept- 
ance an  agreement  containing  all  the 
necessary  terms  is  formed.  Elks  v. 
North  State  L.  Ins.  Co.,  169  N.  C. 
)tl9,  75  8E  808. 

.  &  Ingram-Day  Lumber  Co.  v. 
Rodgers,  106  Miss.  244,  62  S  230,  48 
LRANS  435.  AnnCa£l916E  174. 

[al  Parttonlar  aanploymeat  con- 
tMieni  IMld  Invalia.— (1)  A  contract 
between  an  Injured  employee  and  an 
, officer  of  the  ejnployer  that  the  em- 
■ployei:  would  give  him  certain  em- 
ployme;it  In  the  capacity  in  which 
he  had  bqen  workinii:  at  the  time  of 
the  injury  although  tie  had  prevlous- 
jy  worked  as  a  neater  for  a  much 
larger  sum  until  the  employee  was 
able  to  go  to  heating  again  at  full 
wages,  and  also  that  whether  the 
employee  was  fit  for  light  employ- 
tpent  or  for  full  work  as  a  heater 
was  to  be  determined  by  a  physi- 
clao  named.  Smith  v.  Crum  Lynne 
Iron,  etc.,  Co.,  208  Pa.  462,  67  A  953. 
(2)  A  promise  to  '  employ  an  actor 
from  a  certain  day  and  ''as  long  as 
the  same'  may  be  mutually  agreed 
upon."  Mcintosh  v.  Miner,  37  App. 
Dlv.  483.  484,  65  NTS  1074.  (8)  An 
agreement  to  perform  certain  serv- 
ices for  such  remuneration  as  should 
be  deemed  right.  Parker  v.  Ibbetson. 
4  C.  B.  N.  S.  346,  93  ECL  346,  140 
Reprint  1118;  Roberts  v.  Smith.  4 
H.  &  N.  315,  157  Reprint  861;  Tay- 
lor V.  Brewer,  1  M.  &  S.  290,  106  Re- 


print 108.  M)  A  promise  to  pay 
"good  wages."  Palrplay  School  Tp. 
V.  O'Neal.  IV  Ind.  95,  26  NE  686. 
(5)  An  agreement  to  give  plaintiff  a 
life  Job  as  compensation  for  Inju- 
ries, not  flxlng  any  definite  term  or 
wages.  Bird  v.  J.  L.  Prescott  Co., 
89  N.  J.  L.  691.  99  A  380.  (6)  A 
contract  to  give  plaintiff  a  Job  for 
life,  or  so  long  as  defendant  re- 
mained In  business.  Ingram-Day 
Lumber  Co.  v.  Rodgers,  106  Miss. 
244,  62  S  230,  48  LRANS  436,  Ann 
Casl916E  174.  (7)  A  verbal  contract 
as  to  services  to  be  performed  in 
connection  with  the  sale  of  bonds, 
falling  to  disclose  the  extent  of  the 
services  and  when  payment  therefor 
was  to  be  made.  Brlggs  v.  Morris, 
244  Pa.  139,  90  A  532.  (8)  A  con- 
tract employing  plaintiff  to  cut  tim- 
ber, but  not  'definitely  describing  the 
timber  or  stating  when  the  cutting 
was  to  be  done,  or  where  it  was  to 
be  delivered,  or  the  number  of  teams 
and  carts  to  be  furnished  by  defend- 
ant, or  when.  Prior  v.  Hilton,  etc, 
Co.,  141  Ga.  117,  80  SE  569. 

9.  See  Specific  Performance  [36 
Cyc  6871. 

10.  U.  S.--Worthington  v.  Bee- 
man,  91  Fed.  232,  83  CCA  476. 

Ala. — Alabama,  etc.,  R.  Co.  v. 
South,  etc.,  Alabama  R.  Co.,  84  Ala. 
570,  3  S  288.  But  see  Red  Star  Coal 
Co.  v.  Graves.  2  Ala.  A.  321,  56  S 
696  (holding  that  the  test  of  the  suf- 
ficiency of  a  contract  describing  land 
Is  whether  specific  performance  can 
be  had  according  to   its  terms). 

Mich. — Lanford  v.  U.  S.  Wooden- 
Ware  Co.,  127  Mich.  614.  86  NW 
1033;  Long  v.  Battle  Creek,  39 
Mich.   323,   33  AmR  384. 

Mo. — Huse,  etc..  Ice,  etc.,  Co.  v. 
Heinze,  102  Mo.  246,  14  SW  766;  Fos- 
ter V.  Kimmons,  64  Mo.  488;  Belch  v. 
Miller,   32  Mo.  A.  387. 

Or. — Olympia  Bottling  Works  v. 
Olympia  Brewing  Co.,  56  Or.  87,  107 
P  969. 

Wis. — Walsh  v.  Myers,  92  Wis. 
397,  66  NW  250. 

See  also  Specific  Performance  [36 
Cyc  689]. 

11.  Gould  v.  Gunn,  161  Iowa  155, 
140  NW  380. 

la.  Harms  v.  Stern,  222  Fed.  581 
[rev  on  other  grounds  229  Fed.  42, 
145  CCA  2J. 

Veoesslty  that  flarnag'—  be  reason- 
ably aacertalnal)]*  see  Damages  [13 
Cyc  156]. 

13.  Dugger  v.  Kelly,  168  Iowa 
129,  150  NW  27. 

14.  111. — Chumasero  v.  Gilbert,  24 
111.    293. 

Ind. — Atkins  v.  Van  Buren  School 
Tp..    77    Ind.    447.      But    see    Marion 


School  Tp.  v.  Carpenter,  12  Ind.  A. 
191,  89  NE  878  (where  parol  evi- 
dence was  admitted  to  remove  un- 
certainty occasioned  by  blanks  In  a 
teacher's   contract). 

Minn. — Shepard  v.  Carpenter,  54 
Minn.  153.  65  NW  906. 

N.  T.— Rollln  ▼.  Pickett,  t  Hill  6S2. 

N.  C— -Rhyne  v.  Rhyne,  161  N.  C. 
400.  66  SE  348. 

Bng. — Fyfe  v.  Arhuthnot,  1  De  G. 
St  J.  406,  68  EngCh  816.  44  Reprint 
780. 

IB.  Webster  v.  Ela,  6  N.  H.  540: 
Marshall  v.  White's  Creek  Tp.  Co.,  7 
Coldw.    (Tenn.)   262. 

16.  Cheney  BIgelow  Wire  Works 
V.  Sorrell,  142  Mass.  442.  8  NE  332. 
See  Gilpatrlck  v.  Foster,  12  III.  335 
(where  a  credit  of  "50"  was  Indorsed 
on  a  note). 

17.  Mercer  Electric  Mfg.  Co.  v. 
Connecticut  Electric  Mfg.  Co.,  87 
Conn.  691.  89  A  909. 

18.  Sloss-Sheffleld  Steel,  etc.  Co. 
v.  Payne,  186  Ala.  341,  64  S  617. 

19.  Gould  V.  Ounn.  161  Iowa  156. 
140  NW  880;  Stanley  v.  Sumrell, 
(Tex.  Civ.  A/)  163  SW  697;  Ryan  v. 
Hanna,  89  Wash.  379,  154  P  4S6; 
Sweet  V.  Archibald,  47  N.  S.  85.  11 
DomLR   670,   12   EastLR  486. 

[a]  mnatrfttloBa'— (1)  An  action 
will  lie  on  an  instrument  promising 
to  pay  a  given  sum  on  the  happening 
of  a  contingency,  on  the  theory  that 
the  only  uncertain  element  in  the  con- 
tract, that  of  time,  has  been  ren- 
dered certain  by  the  happening  of 
the  event.  Ryan  v.  Hanna,  89  Wash. 
379.  154  P  436.  (2)  A  contract  by 
which  a  ^landlord  agreed  to  purchase 
all  the  tenant's  kafdr  com.  except 
the  amount  which  the  tenant  wished 
to  feed  his  teams,  was  rendered  cer- 
tain as  DO  the  subject  matter,  when 
the  tenant  tendered  to  the  landlord 
a  definite  amount  of  the  corn.  Stan- 
ley v.  Sumrel.  (Tex.  Civ.  A.)  136  SW 
697.  (3)  Defendants,  In  an  action  to 
obtain  an  accounting  and  to  recover 
one-third  of  the  profits  of  construc- 
tion contracts  based  on  a  contract 
whereby  plaintiffs  furnished  money 
and  credit,  after  completion  of  the 
construction  contracts  and  receipt  of 
payment,  could  not  defeat  recovery 
on  the  ground  that  the  contract  sued 
on  was  uncertain.  McDougall  v.  Mc- 
Donald, 86  Wash.   334.   150  P  628. 

Practical  conatracttoa  of  oontxset 
see  infra  i  517. 

ao.  Fraker  v.  Hyde,  1S6  App.  Dlv. 
64.    119    NYS    879. 

31.  Brlggs  V.  Morris,  244  Pa.  139, 
90   A  632. 

da.  Straus  V.  Teager.  48  Ind.  A. 
448.   93   NE  877. 

as.     Miller  V.   Crusel,    136   La.   649. 


For  later  easM,  dvralopawatB  and  dbaafn  in  the  law  see  cumulative  Annotations, .  sanM  title,  page  and  note  number. 
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of  etmstraetion,**  the  court  is  able  to  ascertaih  and 
to  enforce  the  intention  of  the  parties,  their  agree- 
ment will  not  be  held  uncertain.**  So  an  agreement 
drawn  up  by  illiterate  persons  will  not  be  held  un- 


certain, if  it  is  possible  for  the  court  to  aacertain 
their  meaning.*'  While  a  contract,  incomplete  on 
its  face,  may  thereby  be  ambiguous,  it  is  not  neces- 
sarily void."     Absolute  certaintjr  is  not  required. 


65  S  873  (holdluK  that,  where  a  con- 
tract containing  a  stipulation  in  ta.- 
vor  of  a  third  person  does  not  fix  the 
benefit  to  accrue  to  him,  but  is  con- 
ditioned on  a  subsequent  afcre^ment 
fixing  such  benefit,  it  lapses  when 
the  parties  fail  to  agree). 

a*.     See  infra  H  470-511. 

85.  V.  B. — Ramey  Lumber  Co.  v. 
John  Schroeder  Lumber  Co.,  237  Fed. 
39.  160  CCA.  241;  Harms  v.  Stern, 
222  Fed.  581;  Naonqult  Worsted  Co. 
▼.  W^hitman,  221  P%d.  49,  136  CCA 
675;  Purdom  Naval  Stores  Co.  v. 
Western  Union  Tel.  Co.,  163  Fed.  827. 

Ala. — Troy  Fertilizer  Co.  v.  Logan, 

56  Ala.   «19,  12  S  712. 

Colo. — Henderson  v.  Spratlen,  44 
Colo.  278,  98  P  14,  19  LRANS  865; 
FIsk  Min.,  etc.,  Co.  ▼.  Reed,  82  Colo. 
606.    77  F   240. 

Fla. — Booske  v.  Oulf  Ice  Co.,  24 
Fla.    650.  6   8   247. 

Ga. — Smitji  V.  Bell,  SO  Oa.  919; 
Hart  V.  Conner,  21  Ga.  886;  Cohn  v. 
Brown.  7  Oa.  A.  896,  t«  SB  1088; 
Leffler  Co.  v.  Dtckeraon,  1  Oa.  A.  68, 

57  8E  9U. 

III. — Qrler  v.  Puterbaugh,  108  111. 
602;  Wolf  T.  WUmts,  86  111.  88:  El- 
liotf  V.  Northern  Trust  Co.,  178  111. 
A.   489. 

Ind. — Martin  v.  Murphy>  129  Ind. 
464.  28  NB  1118;  Witty  V.  Michigiui 
Mut.  L.  Ins.  Co.,  123  Ind.  411,  24 
NB  141,  18  AmSR  327,  8  LRA  865; 
LafoUett  V.  Kyle,  51  Ind.  446;  Car- 
ter V.   Richart    (A.)    114  vNB   110. 

Iowa. — Ryan  ▼.  Lttchfleld,  162  Iowa 
609,  144  NW  313;  Waterloo  First  Nat. 
Bank  v.  Park.  117  Iowa  562.  91  NW 
8Z<;  Cole  V.  Bdwards,  93  Iowa  477, 
61  NW^  940. 

Ky^— -Lewis  t.  Creech,  162  Ky.  763, 

173  SW  188;  Pugh  v.  Jackson,  164 
Ky.  649,   167  SW  1082. 

Mass. — Blastlc  Tip  Co.  v.  Graham, 

174  Mass.  607,  56  NE  315;  Raymond 
T.  Rhodes,  136  Mass.  387;  Crawford 
V.  Weston,  131  Mass.  283;  Oilman  v. 
Dwight.  18  Orav  866,  74  AmD  634; 
Phelps  V.  Sheldon,  14  Pick.  60,  23 
AmD  6E9. 

Mich. — Illinois  Roofing,  etc,  Co.  v. 
Aerial  Adv.  Co.,  142  Mich.  698,  106 
NW  274;  Lanford  v.  IT.  3.  Wooden- 
Ware  Co.,  127  Mich.  614,  86  NW 
1083. 

Minn. — Scott  V.  T.  W.  Stevenson 
Co..  ISO  Minn.  151,  168  NW  316;  Na- 
tional Protacttva  Assoc,  v.  Prentice 
Brown  Stone  Co.,  49  Minn.  220,  61 
NW   916. 

Mo. — Browning  v.  North  Missouri 
Cent.  R.  Co.,  188  SW  148;  Voorhees 
V.  Louisiana  Purchase  Exposition  Co., 
243  Mo.  418.  147  SW  782;  Huse,  etc.. 
Ice,  etc.,  Co.  v.  H«inze,  102  Mo.  241, 
14  SW^   756. 

Nebr. — Kaufman  v.  U.  S.  National 
Bank.    81   Nebr.   861,   48  NW  738. 

Nev. — Hyman  v.  Kelly,  1  Nev.  179. 

N.  M. — Bates  v.  Childers,  4  N.  M. 
847,    20    P  164. 

N.  Y. — Fabbrl  v.  Meyer,  169  App. 
DIv.  688,  156  NTS  602;  Shubert  v. 
Angeles,  80  An>.  Div.  626,  80  NTS 
146. 

Or. — Ehigene  v.  Chambers'  Power 
Co..  81  Or.  852,  169  P  676;  Patter- 
son V.  Chambers'  Power  Co.,  81  Or. 
328,  169  P  668. 

Pa. — In  re  Compton,  30  Pa.  Super. 
606. 

Tenn. — Levering  v.  Memphis,  7 
Humidir.'  668. 

Tex. — Hales  v.  Peters,  (Civ.  A.) 
162  SW  386;  Lucia  v.  Adams,  36  Tex. 
Civ.  A.  464,  82  SW  336. 

Utah. — Morgan  v.  Child,  41  Utoh 
662,   128  P  521. 

Va. — Chichester  v.  Vass,  1  Munf. 
(16  Va.)    98.   4  AmD  681. 

Wash. — ^Waring  v.  Loomls,  35 
Wash.  86,  76  P  610.  See  Weldon  v. 
Degan.  86  Wash.  442,  450,  ISO  P  1184 
[qnot  CJycJ  (holding,  however,  that 
thongfa  a  written  contract  which  is 
not  certain,  in  so  far  as  it  is  In- 
artiatically  drawn,  will  be  enforced 


if  it  can  bo  made  certain,  yet  in  view 
of  Remington  &  B.  Code  S  3679,  re- 
lating to  the  requisites  of  articles 
of  incorporation;  no  action  could  be 
maintained  on  a  written  contract  for 
the  organisation  of  a  corporation, 
where  all  of  the  essentials  of  such 
contract  save  the  purpose  of  the  or- 
ganization, the  capital,  and  its  dis- 
tribution would  have  to  be  supplied 
by  parol). 

Wis. — Sklser  v.  Moyer,  161  Wis. 
485,  154  NW  700;  McCall  CO.  v.  IckS, 
107    Wis.   232,    83   NW   300. 

"Certainty,  not  uncertainty,  is  to 
be  sought  for.  It  is  only  after  ap- 
plying all  the  tests  which  the  rules 
of  law  and  of  reason  will  permit,  to  a 
contract,  and  a  failure  thereby  to 
discover,  reasonably,  what  the  par- 
ties agreed  to,  that  the  court  should 
say  it  is  too  uncertain  to  be  en- 
forced." McCall  Co.  V.  Icks,  107  Wis. 
232,  237,  83  NW  300. 

"The  law  leans  against  the  de- 
struction of  contracts  on  the  ground 
of  Uncertainty,  and  a  contract  will 
not  be  declared  void  on  that  ground, 
unless,  after  reading.  It  and  inter- 
preting it  in  the  light  of  the  cir- 
cumstances under  which  it  was  made, 
and  supplying  or  rejecting  words  nec- 
essary to  carry  into  affect  the  rea- 
sonable Intention  of  the  parties, 
their  intention  cannot  be  fairly  col- 
lected and  effectuated."  Lefller  Co. 
V.  Dickerson,  1  Ga.  A.  68,  67  SE  911. 

ra]  ParUealar  agi'ewusats .  liaia 
■aMolSKt^— (1)  A  promise  to  give  a 
party  the  sole  right  to  sell  goods  In 
a  certain  place  "and  the  territory 
tributary  thereto."  Kaufman  v.  Far- 
ley Mfg.  Co.,  78  Iowa  679,  43  NW 
612,  16  AmSR  462.  (2)  A  dealer's 
contract  to  buy  certain  goods  from 
a  manufacturer  during  the  next  sell- 
ing season.  Scott  v.  T.  W.  Steven- 
son Co.,  130  Minn.  161,  153  NW  316. 
(3)  A  distributing  agency  to  remain 
in  force  as  long  as  goods  found 
ready  sale.  Sutliff  v.  Seldenberg, 
132  Cal.  63,  64  P  131,  469.  (4)  An 
exclusive  agency  for  the  sale  of 
dress  patterns.  Standard  Fashion 
Co.  V.  Ostrom,  16  App.  Div.  220,  44 
NTS  666.  (5)  An  agreement  to  sell  a 
stock  of  merchandise  "all  soiled  or 
damaged  goods  at  valuation."  Ser- 
geant v.  Dwyer,  44  Minn.  309,  46  NW 
444.  (6)  A  contract  by  a  lumber 
company  to  sell  all  the  lumber  of 
certain  grades  that  it  should  "manu- 
facture or  own"  during  a  season. 
Ramey  Lumber  Co.  v.  John  Schroe- 
der Lumber  Co.,  237  Fed.  39,  150 
CCA  241.  (7)  The  payment  of  a 
reasonable  compensation  for  time 
Wehner  v.  Bauer,  160  Fed.  240.  (8) 
A  promise  to  give  a  person  "stcsady 
and  permanent  employment."  Penn- 
sylvania Co.  V.  Dolan,  6  Ind.  A.  109, 
32  NB  802.  (9)  An  agreement  to  em- 
ploy the  claimant  at  his  old  wages 
as  long  as  he  was  able  to  work. 
Carter  v.  Richart,  (Ind.  A.)  114  NE 
110.  (10)  An  agreement  to  employ 
a  person  "as  long  as  the  works  were 
kept  running,  or  until  the  plaintiff 
saw  fit  to  quit."  Carter  White  Lead 
Co.  V.  KlnHn,  47  Nebr.  409,  412,  68 
NW  536.  (11)  A  verbal  agreement,  on 
the  payment  of  three  hundred  dol- 
lars to  the  injured  employee,  that  the 
employer  and  the  casualty  company 
would  "make  it  right"  In  case  he 
failed  to  recover  within  six  weeks. 
Brennan  v.  Employers'  Liability  As- 
sur.  Ckirp.,  218  Mass.  366,  100  NE 
633.  (12)  An  agreement  to  pay  a 
person  wages  "while  he  was  dis- 
abled." Pierce  v.  Tennessee  Coal,  etc., 
R.  Co.,  110  Ala.  633,  19  S  22.  (13) 
A  contract  to  carry  the  personal 
freight  of  certain  parties  between 
designated  points  free  of  charge. 
Hurley  v.  Big  Sandy,  etc.,  R.  Co.,  137 
Ky.  216,  126  SW  302.  (14)  A  prom- 
ise to  erect  a  "good  steam  saw- 
mill." Fraley  v.  Bentley,  1  Dak.  25. 
46  NW  506.     (16)  A  promise  to  erect 


a  "good  bridge."  Long  v.  Battle 
Creek,  39  Mich.  323,  S3  AmR  884. 
(16)  A  promise  to  erect  a  "neat  and 
tasteful"  station.  Lawrence  v.  Sara- 
toga Lake  R.  Co.,  3  NTSt  743.  (17) 
An  agreement  to  give  a  "good  and 
sufficient"  note.  Armstrong  v.  An- 
drews, 109  Mich.  637.  87  NW  567. 
(18)  The  payment  of  such  sum  as 
should  be  right"  or  satisfactory  for 
thd  withdrawal  of  a  will  contest. 
Silver  V.  Graves,  210  Mass.  26,  95  NE 
948.  (19)  The  production  of  formu- 
las for  a  "fair  and  equitable  share 
of  the  net  profits.".  Noble  v.  Jo- 
seph Burnett  Co^,  208  Mass.  76,  82, 
94  NB  289.  (20)  An  agreement  to 
turn  over  Inventions  and  to  use  one's 
best  efforts  to  make  further  Improve- 
ments. Raymond  v.  White,  119  Mich. 
438,  78  NW  469.  (21)  The  payment 
of  proportionate  expenses  of  pump- 
ing mining  proiwrties.  FIsk  MIn., 
etc.,  Co.  V.  Reed.  32  Colo.  606,  77  P 
240.  (22)  A  gift  of  property  for 
care  and  serrices.  Banta  v.  Banta, 
84  App.  Div.  138,  82  NTS  113.  (28) 
An  agreement  by  the  father  to  make 
a  natural  child  equal  with  his  legiti- 
mate children.  Lewis  v.  Creech,  162 
Ky.  763,  173  SW  133.  (24)  A  trans- 
fer of  property  to  a  corporation  to 
be  formed.  Electric  Fireproofing  Co. 
V.  Smith,  113  App.  Div.  616,  99  NTS 
37.  (25)  The  furnishing  of  mining 
information  and  the  purchase  oi 
.itock.  Morgan  v.  Child,  41  Utah  662, 
128  P  521.  (26)  An  agreement  to 
support,  not  fixing  amount  to  be 
paid.  Henderson  v.  Spratlen.  44 
Colo.    278,    98    P    14,    19    LRANS    666. 

(27)  The  cessation  of  the  practice 
of  medicine  within  certain  territorial 
limits  unless  forced  to  return  by 
reason  of  some  unforeseen  neces- 
sity. Ryan  v.  Hamilton,  205  III.  191, 
68     NB     781     [rev     108    Ill.^A.     2121, 

(28)  The  sale  of  fair  grounds  for 
part  cash  and  "one-third  of  the  pro- 
ceeds of  all  privileges  incident  to 
the  holding  of  fairs,  races  or  other 
events  of  like  character  upon  said 
grounds."  Dargin  v.  Hewlitt,  116 
Ala.  610,  614.  22  S  128.  (29)  An 
agreement  to  erect  a  store  building 
on  certain  premises  at  some  con- 
venient place  to  be  thereafter  agreed 
on  by  the  parties,  and  that  a  stock 
of  goods  shall  be  kept  therein  and  a 
general  mercantile  business  carried 
on.  Iowa-Minnesota  I.and  Co.  v. 
Conner,  136  Iowa  674,  112  NW  820: 
(30)  An  agreement  by  one  party  to 
furnish  three  hundred  men  on  de- 
mand, and  by  the  other  to  work  not 
less  than  one  hundred  men.  Mc- 
Connell  v.  Arkansas  Brick,  etc.,  Co~ 
70  Ark.  568,  69  SW  669.  (31)  To 
convey  land  to  a  child  in  considera- 
tion of  his  being  allowed  to  name 
such  child.  Daily'  v.  Minnlck,  117 
Iowa  663,  91  NW  913,  60  LRA  840. 
(32)  An  oral  agreement  contempora- 
neous with  or  prior  to  the  grant, 
whereby  the  purchaser  agrees  to  pay, 
as  further  consideration,  the-  differ- 
ence between  the  sura  sta/ted  in  the 
grant  and  such  sura  as  he  should 
thereafter  pay  for  certain  other  lots. 
Paull  V.  Pittsburgh,  etc.,  R.  Co.,  72 
W.  Va.  263.  78  SE  100.  (33)  A  con- 
tract certifying  that<  defendant 
agreed  to  pay  plaintiff  twenty-flve 
dollars  in  advance  on  the  first  of 
each  month  for  six  months,  com- 
mencing on  a  certain  day,  for  the 
privilege  of  taking  stone  Irom  dump 
at  N  avenue,  no  other  permit  to  be 
granted  by  plaintiff  during  the  time 
specified.  Hamilton  v.  Smith,  141 
NTS  677.  (34)  A  contract  for  the 
purchase  of  automobiles  to  be  resold 
on  commission,  reserving  to  the 
manufacturer  the  right  to  change 
the  price  at  which  they  were  to  be 
sold.  Thomas  v.  Anthony,  ((jal.  A.) 
167  P  823. 

98.    Atwood     V.     Cobb.     16     Pick. 
(Ma8S.)_227,   28  AmD  657. 

S7.    wiaoonain  Farm  C!o.  r.  Wat- 
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That  is  certain  whieh  may  be  rendered  oertain,  ae- 
eording  to  the  maxim,  Id  oerttim  est  quod  certum 
reddi  potest."  A  promise  not  in  itself  certain  may 
be  rendered  certain  by  a  reference  to  something 
certain.™  An  offer  to  sell  goods  need  not  specify 
the  price,  for,  if  no  price  is  stated,  it  will  be  pre- 

son.   leO  wis.   688,   152   NW   H9. 

88.  U.  S. — Loudenback  FertUiEer 
Co.  V.  Tennessee  Phosptuite  Co.,  121 
Fed.  298,  68  CCA  220.  61  LRA  402; 
Hitchcock  V.  Oalveston,  12  F.  Caa. 
No.   6,fiS4,  1  Woods  287. 

Ala. — Troy  Fertiliser  Co.  v.  Liogan, 
»6  Ala.  619.  12  S  712;  Boykln  v.  Mo- 
bile Bank,  72  Ala.  262,  47  AmR  408; 
Mobile,  etc..  R  Co.  v.  Talman,  15 
Ala.  472;  Barney  Coal  Co.  v.  Davis, 
9  Ala.  A.   235,  &2  S   986. 

Ark. — McConnell  v.  Arkansas 
Brick,  etc,  Co.,  70  Ark.  668,  69  SW 
659. 

Fla. — ^Hlnote  v.  Brigniaii,  44  Fla. 
689.  32  S  308. 

Ga. — Mlmms  v.  J.  L.  Betts  Co.,  9 
Oa.  A.   718,  72  SB  271. 

111.— Hayes  v.  O'Brien,  149  111.  408, 
37  N£  73,  23  LRA  65E;  Scheldecker 
V.  Westgate,   164   111.  A.  389. 

Ind. — Sutton  V.  Sears,  10  Ind.  223; 
Marlon  School  Tp.  v.  Carpenter,  12 
Ind.  A.  191,  89  NB  878;  Indianapolis 
Cabinet  Co.  v.  Herrmann,  7  Ind.  A. 
462,    34    NB   579. 

Iowa. — Daily  v.  Mlnnick,  117  Iowa 
S6S.  91  NW  913,  60  L.KA  840:  Miller 
V.  Kendie,  65  Iowa  174,  7  NW  600. 

Ky. — Purh  v.  Jackson,  164  Ky.  649, 
167  SW  1082  rreh  den  154  Ky.  772. 
169  SW  600):  Schweitzer  v.  Schwelt- 
■er,  82  SW  626,  26  KyL.     888. 

La.— ^Kent  v.  Davis  Bros.  Lumber 
Co.,   122  La.   1046,   48    S   451. 

Mass. — Beach,  etc.,  Co.  v.  American 
Steam  Oauge,  etc.,  Mfg.  Co.,  202 
Mass.  177,  88  NE  924:  Camlg  v.  Carr, 
167  Mass.  544,  46  NB  117,  67  AmSR 
488,  35  LRA  612. 

Mich. — Loverldre  v.  Shnrts,  111 
Mich.  618»  70  NW  182;  Rhea  v.  Mey- 
ers, 111  Mich.  140,  69  NW  239;  BrtK- 
ham  V.  Martin.  103  Mich.  150.  61 
NW  276. 

Minn. — ^Klemik  v.  Henrlcksen  Jew.- 
elry  Co.,  128  Minn.  490.   151  NW  203. 

Mo.— Belch  v.  Miller,  32  Mo.  A.  887. 

Mont. — 'Price    v.    Stlpek.    89    Mont 
426.    104   P  196-    Noyes  v.   Toung,   SJ 
Mont.    226j_7»   P  1063. 
.    Nebr.— 'Woods    v.    Hart,    60    Nebr. 
497'  7«  NW  53. 

N.  H.— Wills     V.  Cutler,  61  N.  H. 


to. 

N.  J.— Parker  v.  PetUt.  48  N.  J.  L. 
612. 

'vN.  T-. — Routledge  v.  Worthlngton 
Co.,  119  N.  Y.  592,  23  NB  1111;  San 
Remo  Copper  Mln.  Co.  v.  Moneus^ 
149  App.  Dlv.  26,  183  NTS  609;  War- 
ren v.  Wlnne.  2  Lans.  209;  Brady  v. 
Smith,  8  Misc.  465.  28  NTS  776. 
■  N.  C. — Carpenter  v.  Medford,  99  N. 
C.  496,  6  SE  785,  6  AmSR  586. 

Oh. — Sterling  Wrench  Co.  v.  Am- 
fttuti,  60  Oh.  St.  484,  84  NB  794. 

Pa. — Northern  Cent  R.  Co.  v.  Wal- 
worth. 193  Fa.  207,  44  A  253,  74  Am 
SR  683;  Thompson  v.  Stevens,  71  Pa. 
161;  Richardson  v.  Oosser,  26  Pa. 
836. 

Tenn. — Lee  v.  Cherry,  86  Tenn.  707, 
4  SW  835,   4  AmSR  800. 

Tex. — Hales  v.  Peters,  (Civ.  A.) 
162  SW  386;  Shortrldge  v.  Allen,  2 
Tex.   Civ.   A,  193,   21   SW   419. 

Vt. — Hakes  v.  Hotchkiss,  23  Vt. 
231. 

Wash. — Faucett  v.  Northern  Clay 
Co.,   84    Wash.   382.   146  P  867. 

Wis. — Jelinek  v.  Baer,  163  Wis. 
426,   141   NW  271. 

[a]  XUnatnitloa.— A  contract  by 
defendant,  on  purchasing  from  the 
community  administrator  land 
which  was  the  property  of  the  com- 
munity, to  pay  the  children  the  value 
of  their  Interest  In  the  community 
land  so  sold  is  held  not  too  uncer- 
tain to  be  enforced,  the  value  of  such 
Interest  being  capable  of  being  as- 
certained   by   mathematical    calcula- 


tion. Halea  v.  Peters,  (Tex.  Civ.  A.) 
162  SW  886. 

[b1  Max*  iBdefliiltem—  •■  to  the 
■auNmt  of  matrial  or  goods  which 
may  be  delivered  under  a  contract, 
or  uncertainty  even  as  to  whether 
any  will  be  delivered.  Is  not  neces- 
sarily a  fatal  uncertainty.  It  Is  suf- 
ficient that  there  be  a  dtst.nct  agree- 
ment, supported  by  a  sufllclent  con- 
sideration, to  take  such  quantity  as 
may  be  delivered,  and  to  pay  for  the 
same  at  a  price  named  In,  or  ascer- 
tainable by,  such  agreement.  Mc- 
Call  Co.  V.  Icks,  107 'Wis.  282,  83  NW 
300.  To  same  effect  Alderton  v.  Wil- 
liams, 189  Mich.  296,  102  NW  758. 
See  also  Ba«tem  R.  Co^  v.  Tuteur, 
127  Wis.  882.  106  NWIO67. 

OoBStraotton  of  wxlttea  ooutrauts 
see  infra  H  481-620. 

SO.  U.  S. — American-Pacific  Constr. 
Co.  V.  Modern  Steel  Structural  Co., 
211  Fed.  849,  128  CCA  J76;  Weh- 
ner  v.  Bauer,  160  Fed.  240;  Caldwell 
V.  Lake  County  School  Dlst.  No.  7, 
65  Fed.  372.       . 

Conn. — Hamden  v.  Merwin,  64 
Conn.  418,  8  A  670;  Lockwood  v.  Jes- 
up,  9  Conn.  272. 

111.— White  v.  Hermann,  61  111.  24S, 
99  AmD  648. 

Ind. — Schrelber  ▼.  Butler,  84  Ind. 
676;  Carpenter  v.  Lockhart,  1  Ind, 
484,  Smith  826;  Emshwiller  v.  Ty- 
ner,  16  Ind.  A.  133,  44  NB  811;  In- 
dianapolis Cabinet  Co.  v.  Herrman, 
7  Ind.  A.  462,  34  NB  679. 

Mich. — First  Unlversallst  Church 
V.  Pungs,  126  Mich.  670,  86  NW  235; 
Lungernausen  v.  Crittenden,  103 
Mich.   178,    61   NW   270. 

N.  J.— Parker  v.  Pettit,  43  N.  J.  L. 
612 

N.  T. — Hayward  v.  Knickerbocker 
L.  Ins.  Co.,   12  Daly  42. 

Pa. — Thompson  v.  Stevens,  71  Pa, 
181. 

Wis. — Washburn  v.  Fletcher,  42 
Wis.  162;  Northwestern  Iron  Co.  v. 
Meade.  21  Wis.  474.  94  AmD  667; 
Cheney  v.  Cook,   7  Wis.   418. 

[a]  lUsstratloiia. — (1)  A  promise 
to  convey  a  certain  number  of  acres 
of  land  out  of  a  large  tract,  the  lo- 
cation and  the  method  of  the  ascer- 
tainment being  pointed  out.  Carpen- 
ter V.  Lockhart,  1  Ind.  484;  Emsh- 
willer v.  Tyner,  16  Ind.  A.  188,  44 
NB  811;  Washburn  v.  Fletcher,  42 
Wis.  152;  Cheney  v.  Cook,  7  Wis. 
413.  (2)  A  contract  to  convey  a 
number  of  acres  out  of  a  larger 
tract  If  a  surveyor  could  locate 
them.  White  v.  Hermann,  61  III.  243, 
99  AmD  543.  (3)  A  promise  to  pay 
a  teacher  the  same  salary  "as  was 
established  at  the  date  01  the  con- 
tract for  like  services  by  the  board 
of  directors  of  the  school  district 
within  which  the  City  of  Portland  is 
situated."  Caldwell  v.  Lake  County 
School  Dlst.  No.  7,  66  Fed.  372.  (4) 
A  promise  making  the  promisor's 
liability  that  which  may  be  Imposed 
by  a  certain  statute.  Hamden  v.  Mer- 
win, 64  Conn.  418,  8  A  670.  (6)  A 
promise  to  sell  all  the  rye  straw 
that  the  promisor  "had  to  spare," 
not  exceeding  tbrse  tons,  the  court 
saying:  "If  there  was  no  other  sat- 
isfactory evidence  on  that  subject, 
the  quantity  of  straw  the  defendant 
sold  to  Hendrickson  after  the  con- 
tract  with   the    plaintiff   was    made, 

was  competent  evidence  of  the  quan- 
tity he  nad  to  spare."  Parker  v. 
Pettit,  48  N.  J.  L.  612.  616.  (6)  A 
promise  to  pay  a  certain  percentage 
of  the  cost  of  a  church  site  when 
such  cost  Is  ascertained.  PHrst  TTnl- 
versallst  Church  v.  Pungs,  126  Mich. 
670,  86  NW  236.  (7)  A  promise  to 
>r  Bis 


smned  that  the  reasonable  market  price  was  in- 
tended.*" And  in  other  like  cases,  when  the  terms 
are  not  absolutely  certain,  it  is  held  that  the  parties 
have  in  effect  referred  th6  matter  to  a  court  or 
jury  in  case  they  disagree  about  it  themselves." 
Time  for  p«rf oimaace  or  tenniaatioiL  The  fail- 
amount  equal  to  that  paid  another 
attorney  In  the  action.  Lungerhau- 
sen  v.  Crittenden,  108  Mich.  173,  61 
NW  270.  (8)  A  promise  to  "the  holr» 
of  Jonathan  Jesup,"  a  living  person. 
Lockwood  V.  Jesup,  9  Conn.  272.  (9) 
An  agreement  to  deliver  so  many 
^car  loads"  of  a  certain  commodity. 
Schrelber  v.  Butler.  84  Ind.  676;  In- 
dianapolis Cabinet  Co.  v.  Herrman. 
7  Ind.  A.  462,  34  NB  679.  (10)  A 
promise  to  give  a  nurse  "plenty  after 
he  was  gone,  so  that  she  need  not  to  . 
work."  Thompson  v.  Stevens,  71  Pa. 
161,  169.  (in  An  agreement  that.  If 
the  holder  of  a  policy  cancel  It,  "a 
fair  proportion  of  the  premiums  will 
be  returned."  Hayward  v.  Knicker- 
bocker L.  Ins.  C!o.,  12  Daly  (N.  Y.) 
42.  (12)  A  promise  to  supply  all  the 
goods  of  a  certain  kind  which  the 
buyer  might  "need"  or  "require"  In 
his  bualness.  See  Infra  I  191.  (13) 
An  offer  by  letter  to  sell  land  at 
"ten  per  acre"  and  two  years'  taxes, 
and  an  acceptance,  naming  the 
amount.  Northwestern  Iron  Co.  v. 
Meade,   21  Wis.   474,  94  AmD  657. 


pay  an  attorney  for 


services  an 


lb]  Old  BBTllali  eaMS/— (1)  In  an 
old  case  A,  In  consideration  that  B 
would  marry  his  daughter,  promised 
that  he  would  give  ,h«r  a  child's  por- 
tion, and  that  at  the  tinu  of  his  death 
he  would  give  to  her  as  much  aa  any 
of  his  other  children,  except  his  eld- 
est aon.  This  was  held  to  be  a  good 
promise,  slnoa,  although  a  child's 
portion  was  altogether  uncertalil.  yet 
what  the  rest  of  the  children  except 
the  eldest  got  reduced  it  to  a  suftl- 
cient  certainty.  .  Silvester's  Case. 
Poph.  148.  79  Reprint  1848;  Oliver's 
Case.  2  Rolle  104.  81  Reprint  687. 
(2)  But  if  a  citlxen  of  lA>ndon 
promises  a  child's  portion,  that  of 
Itself  Is  sufficiently  certain,  for  by 
the  custom  there  It  is  certain  how 
much  each  child  will  have.  Oliver'a 
Case,  supra. 

ao.    See  Sales  [36  Cyc  101]. 

31.  Worthlngton  v.  Beeman.  91 
Fed.  282,  33  CCA  476:  Miller  v. 
Kendig,  65  Iowa  174,  7  NW  600. 

[a]  ApDUeattoa  of  xvl*. — ^Where  by 
contract  defendant  gave  plaintiff  the 
exclusive  sale  df  a  -manufactured 
article  in  a  certain  territory  during 
a  specified  term,  and  the  contract 
provided  that  In  case  plaintiff  suc- 
ceeded in  doing  such  a  business  as 
defendant  mightf  "reasonably  expect" 
it  should  be  renewed  for  a  further 
term,  the  contract  was  not  too  in- 
definite or  uncertain  In  Its  terqis, 
but  would  support  an  action  for  dam- 
ages for  a  refusal  of  defendant  to 
renew  at  the  expiration  of  the  first 
term,  the  amount  of  business  which 
defendant  could  reasonably  expect 
being  a  matter  which  might  be  deter- 
mined by  a  Jury.  Worthlngton  v. 
Beeman,  91  Fed.  232,  33  CCA  475. 

[b]  Ooatxaot  for  jolat  tfui*  of  xaU^ 
road<— In  a  suit  to  compel  specific 
performance  of  a  contract  with  this 
clause,  "Said  party  of  the  second 
part  shall  permit,  under  such  rea- 
sonable regulations  and  terms  as 
may  be  agreed  upon,  other  railroads 
to  use  Its  right  of  way  through  the 
park  and  up  to  the  terminus  of  Its 
road  in  the  city  of  St.  Lobls,  upon 
such  terms  and  for  such  fair  and 
equitable  compensation  to  be  nald  to 
It  therefor  as  may  be  agreed  upon 
by  such  companies,"  the  court  said 
that  although  the  "statement  Is  that 
the  compensation  Is  to  be  such  'as 
may  bo  agreed  upon  by  such  com- 
panies,' yet  the  statement  that  It  is 
to  be  'fair  and  equitable'  plainly 
brings  In  the  element  of  Its  deter- 
mination by  a  court  of  equity.  If 
the  parties  agree  upon  It,  very  well; 


•For  lata*  oaasa,  dorslogiBuati  and  ohhiv**  In  the  law  see  cumulative  Amiotnt^ons.  same  title,  page  and  note  number. 
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ore  of  an  executory  contract  to  state  the  time 
within  whioh  it  is  to  be  performed  does  not  render 
it  void  for  uncertainty,  tinee  it  will  be  implied  that 
performance  is  to  be  'mthin  a  reasonftble  time." 
Nor  is  a  contract  fatally  indefinite  merely  because 
it  does  not  specify  a  time  presently  definite  for  its 
termination."  Further,  a  contract  is  not  invalid 
because  not  performable  until  after  the  promisor's 
death." 

Partial  uncertainty.  A  patent  ambiguity  which 
renders  a  clause  of  a  contract  uncertain  and  void 
will  not  invalidate  the  remainder  of  the  instrument 
if  there  is  enough  left  tp  constitute  a  complete  con- 
tract.*" Further,  the  contract  is  not  void  because 
performance  is,  as  to  particular  details,  left  sub- 
ject to  the  subsequent  agfreement  of  the  parties." 

[$  61]  d.  Terms  of  Offer— (1)  In  General.  One 
who  makes  an  offer  to  enter  into  a  contract  may 
do  90  on  any  terms  that  he  may  see  fit  to  mi^ke,  as 
long  as  they  are  not  illegal;  and  if  the  offer  is 
accepted,  such  terms  are  binding  on  both  parties." 
Tf  the  terms  are  expressed  and  are  legal,  the  onljr 
difiBenlty  is  in  ascertaining  the  intention  of  the 
parties." 

[i  62]  (8)  Unexpressed  Terms— (a)  In  General 
There  are  many  terms  not  actually  expressed  in 
the  offer  Which  are  implied  by  law  and  which  are 
M  binding  on  both  parties  after  acceptance  as 
though  actually  ■  spoken  or  written  into  the  con- 
tract.    A  contract,  it  may  truly  be  said,  includes 

bat  If  they  do  not.  still  the  rlKht  of 
way  Is  to  be  enjoyed  upon  making 
compensation,  and  the  only  way  to 
ascertain  what  is  a  'fair  and  equi- 
table' compensation  therefor  is  to  de- 
termina  It  by  a  court  of  equity.  Such 
la.  in  subetancQ,  the  agreement  of 
the  parties."  Joy  v.  St.  Louis,  13S 
U.  B.  1.  8.  43.  11  set  243.  84  L.  ed. 
843. 

(c]  Wexk  or  thJa(B  SMttsfaetory 
to  pnnaisor^— (1)  There  are  a  few 
anomalous  cases  holdlnr  that  where 
a  person  has  agreed  to  do  work  or  to 
furnish  a  thing  which  shall  be  satis- 
factory to  the  promisor,  he  will  be 
Intended  to  have  left  the  question  of 
satisfaction  to  the  judgment  of  a 
court  or  Jury.  Hawkins  v.  Graham, 
149  Mass.  284,  21  NB  312,  14  AmSR 
422;  Uullally  v.  Greenwood,  127  Mo. 
138,  29  SW  1001,  48  AraSR  618; 
Duplex  Safety  Boiler,  etc.,  Co.  v. 
Garden.  101  N.  T.  387,  4  NE  749,  54 
AmR  709;  Folliard  v.  Wallace.  2 
Johns.  (N.  T.)  395.  (2)  The  weight 
of  authority,  however,  is  strongly 
against  this  view.     See  infra   i   769. 

32.  Bumell  V.  Bradbury,  67  Kan. 
762.  74  P  279;  Atwood  v.  Cobb,  16 
Pick.  (Mass.)  277,  2S  AmD  667;  Van 
Woert  V.  Albany,  etc,  R.  Co.,  67 
N.  T.  638:  Superior  v.  Douglas  Coun- 
ty Tel.  Co.,  141  Wis.  863.  122  NW 
1023.  See  South  Chicago  'El.  Co.  v. 
United  Grain  Co.,  16G  Fed.  132,  91 
CCA  16<  (holding,  where  corre- 
spondence and  memorandum  con- 
tained all  of  the  requisites  of  a  com- 
plete contract,  and  were  adopted  as 
such  after  performance  had  been  en- 
tered upon,  that  It  was  immaterial 
that  the  parties  did  not  therein  fix 
any  particular  day  on  which  the  con- 
tract should  go  into  effect). 

Ooaatmatloii .  of  eoatriMta  aa  to 
tbna  for  parfoonaaoa  see  infra  I  683. 

33.  Brown  v.  Birmingham'  water 
Works  Co.,  169  Ala.  230,  62  S  916; 
Cotbran  v.  Wltham,  123  Ga.  190,  61 
BE  285;  Hauser  v.  Harding,  126  N. 
C  295.  IS  SB  686;  Superior  ▼.  Doug- 
las County  Tel.  Co.,  141  Wis.  361, 
122  NW  1028. 

[a]  mwtca«OM.-.(l)  Where  the 
contract  was  to  furnish  a  consumer 
water  at  a  speclfled  price  as  long  as 
she  used  the  premises  as  a  dwelling, 
It  was  not  defective  for  indeflnlteness 
ai  to  ths  length  of  time  that  It  was 


not  only  what  the  parties  actually  write  down  oi 
say,  but  all  those  things  which,  the  luw  implies  as 
part  of  it,  and  likewise  all  matters  which  both  the 
parties  intend  to  express,  but  do  not.^° 

[i  63]  (b)  Uaages  and  Onstoms  of  Trade. 
Every  trade,  business,  or  calling  has  its  usages, 
and  persons  who  make  offers  relating  thereto  as- 
sume that  all  the  customary  incidents  of  such  call- 
ings shall  be  part  of  the  'agreement  and  hence  do 
not  expressly  refer  to  them.  Although  unexpressed, 
they  are  implied  terms  of  the  contract;  and  this  is 
true  in  the  case  both  of  written  and  of  oral  con- 
tracts.*" 

H  64]  (3)  Tenns  Not  Appearbig  on  Face  of 
Offer.  An  offer  may  consist  of  various  terms,  some 
of  which  are  not  expressed  on  its  face,  but  are 
contained  in  a  document  whifth  is  delivered  to  the 
other  party.  The  person  accepting  the  offer  may 
or  may  not  be  bound  by  such  terms,  according  to 
the  circumstances." 

[$  6.5]  e.  Commnnication  of  Offer — (1)  In  Oen- 
eraL  To  constitute  an  agreement,  it  is  obvious  that 
the  intention  of  the  parties  must  be  communicated,** 
One  eannot  accept  an  offer  which  has  not  been 
communicated  to  him;  and,  therefore,  as  a  general 
rule,  an  nncommunicated  offer,  whether  by  words 
or  acts,  cannot  result  in  a  contract.*' 

[$  66]  (2)  Performance  of  Services  and  Other 
Acts  withont  BAqneat  or  Knowledge.  It  follows 
from  this  principle  that,  where  services  are  ren< 


to  run.  Brown  v.  Birmingham  Water 
Works  Co.,  169  Ala.  280.  62  S  916. 
(2)  A  contract  not  to  engage  in  the 
practice  of  medicine  within  a  certain 
territory,  without  specifying  any 
tlmok  is  not  invalid  for  uncertainty, 
since  It  Is  tb  be  construed  as  en- 
during for  the  life  of  the  promisor. 
Hauaer  v.  Harding,  136  N.  C.  296,  35 
SE  586.  (8)  A  contract  binding  a 
telephone  company  operating  in  a 
city  to  maintain,  without  charge, 
telephones  in  the  public  ofBces  of 
the  city  as  long  aa  it  maintains  and 
operates  a  telephone  exchange  in  the 
city,  fixes  a  time  for  Its  termina- 
tion, and  the  contract  is  binding  ac- 
cording to  its  terms.  Superior  y. 
Douglas  County  Tel.  Co.,  141  Wis. 
363,  122  NW  1028.  (4)  A  contract 
stating  that  a  party  had  bought  cer- 
tain shares  of  stock,  and  had  agreed 
not  to  sell  any  part  of  the  stock  at 
any  time  until  ne  had  first  offered 
the  same  to  plaintiff,  giving  him 
time  to  accept  or  purchase,  is  not 
void.  Cothran  v.  Wltham,  123  Ga. 
190.   51   SE  286. 

S4.  Butchel  College  v.  Chamber- 
lolx,  8  Cal.  A.  246,  84  P  1000. 

36.  Lewis  V.  Creech,  162  Ky.  763, 
173  SW  133;  State  v.  Racine  Sattley 
Co.,  (Tex.  Civ.  A.)  134  SW  400. 

[a]  XUnstratlom. — ^An  agreement  by 
the  father  to  make  a  natural  child 
equal  with  his  other  children,  is  not 
invalidated  because  of  an  ambiguous 
agreement  to  make  such  child  finan- 
cially independent.  Lewis  v.  Creech, 
162  Ky.  763,  178  SW  133. 

36.  Chesapeake,  etc.,  R.  Co.  v. 
Herringer,   168  Ky.   267,  164  SW  948. 

[a]  Utiatratloa^ — ^A  contract  where- 
by a  railroad,  in  consideration  of  an 
easement  granted  by  a  property 
owner,  agreed  to  construct  a  private 
crossing  was  not  void  because  It  left 
the  location  to  be  agreed  on  by  the 
property  owner  and  an  agent  of  the 
railroad  comt>any.  Chesapeake,  etc., 
R.  Co.  v.  Herringer,  168  Ky.  267,  164 
SW  948. 

37.  Ala. — Hart  v.  Bray,  50  Ala. 
446:  Strong  v.  CatUn.  86  Ala.  607. 

Miss. — Burton  v.  Wells,  30  Hiss. 
688. 

N.  J.— Potts  V.  Whitehead.  23  N.  J. 
Eq.  512. 

N.  T. — Grinnan  v.  Piatt.  81  Barb. 
328;  New  York,  etc.,  R;  Co.  v.  Plxley, 


19   Barb.   428. 

Vt. — Drew  v.  Edmunds,  60  Vt.  401, 
15   A   100,   8   AmSR  122.' 

Wis. — Lawrence  v.  Milwaukee,  eta, 
R.  Co..  84  Wis.  427,  54  NW  797. 

Illegality  of  ooBtraot  see  Infra 
H    839-489. 

Zmposlag  tanas  and  ooBdltttma  aa 
to  aooeptaaos  see  Infra  if   82-85. 

38.  COBStimotloa  of  ooatsaAta  see 
infra   ij    4S1-692. 

S3,  u.  S. — In  re  Pierce,  etc.,  Mfg. 
Co.,  281  Fed.  812,  820  tclt  Cycl;  B. 
I.  Du  Pont  de  Nemours  Powder  Co; 
V.  Schlottman,  218  Fed.  363,  134  CCA 
161;  Wheeling,  etc.,  R.  Co.  v.  Car- 
penter, 218  Fed.  273,  184  CCA  «9; 
WUdman  Mfg.  Co.  v.  Adams  Top 
Cutting  Mach.  Co.,  149  Fed.  201,  :Ttl 
CCA  169. 

Cal. — Spangenberg  t.  Spangenberg. 
19  Cal.  A.  439,  126  P  879. 

N.  Y. — Grossman  v.  Schenker,  20.6i 
N.  Y.  466,  100  NE  39. 

Utah. — Cummlngs  v.  Nlelson,  42 
Utah  157,   129    P  619. 

Wash. — Noon  v.  Mlronskl,  68  Wash. 
463,   108  P  1069. 

Wis. — Milwaukee  v.  Raulf,  164  Wis. 
172,   169   NW  819. 

Can. — Morang  v.  LeSueur,  46  Can. 
S.  C.  95.  20  Ont.  L.  694,  15  OntWR 
70S,  AnnCasl912B  603. 

Uan. — Brandon  Gas,  etc,  Co.  v. 
Brandon  Creamery  Co.,  22  Man.  666. 

See  Freet  v.  American  Electrical 
Supply  Co..  267  111.  248,  100  NE  933 
(where  an  agreement  that  orders 
turned  over  should  be  bona  fide  was 
implied  In  an  agreement  to  canvass 
and  to  turn  over  the  orders  received). 

"If  the  contract  by  its  conditions 
and  legal  effect  Invests  a  party  with 
a  right.  It  is  the  same  as  If  the  right 
had  been  expressly  stipulated  In  the 
Instrument"  Noon  y.  Mlronskl,  68 
Wash.  463,  456,  108  P  1089. 

XmpUed  tanaa  see  Infra  i|  621-524. 

40.  See  Customs  and  Usages  (12 
Cyc  1082]. 

41.  See  Infra   H   76-81. 

43.  ooBunnaloattoa  of  latMrttoa 
see  supra  i|  50.  61. 

43.  Gschwendtner  v.  Oebhardt,  142 
111.  A.  260;  TIchnor  v.  Hart,  52  Minn. 
407,  54  NW  369;  Renfrew  v.  Good- 
fellow,  162  Mo.  A.  333,  141  SW  1163; 
Stone  V.  St.  Louis  Union  Trust  Co.. 
150  Mo.  A.  381,  833,  ISO  SW  825 
[quot  Cyc];   James  ▼.  Marion  Fruit 
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dered  for  another  without  his  request  or  knowledge, 
he  cannot  be  held  liable  to  pay  for  them.  This 
has  repeatedly  been  held.*^  So  where  one  pays  an- 
other's debt,  without  his  request,  he  cannot  re- 
cover from  the  other,  unless  the  oircumstanees  bring 
the  case  within  the  doctrine  allowing  a  recovery  in 
assumpsit  for  money  paid  to  the  use  of  another.*' 

[i  67]  (S)  Perfoimance  of  Services  and  Other 
Acts  without  ECuowledge  of  Offer.  It  would  also 
seem  clear  that  where  one  performs  services  by 
which  another  is  benefited  he  cannot  recover  on 


the  other's  offer  to  pay  for  them,  of  which  he  had 
no  knowledge  when  the  services  were  rendered.** 
It  is  on  this  ground  that  it  is  held  that  a  reward 
cannot  be  claimed  by  one  wJiq  performs  the  act  for 
which  it  is  offered  without  knowledge  of  the  offer.*' 
[{|  68]  3.  Acceptance  of  Offer— a.  Necessity  for. 
Before  an  offer  can  become  a  binding  promise  and 
result  in  a  contract  it  must  be  accepted,  either  by 
word  or  act,  for  without  this  there  cannot  be  agree- 
ment**   }ior  is  a  promise  binding  on  its  maker  un- 


Jar,  etc.,  Co.,  6»  Mo.  A.  207;  Jersey 
CUy  V.  Harrison,  72  N.  J.  L.  186, 
62  A  765,  6S  A  507. 

[a]  niiiatratloaa^— (1)  Where  plain- 
tiff deposited  money  with  defendant 
trust  company,  relying:  only  on  its 
advertisement  that  it  "allows  Inter- 
est on  deposits,"  and  Igmorant  of  its 
rules  for  paying  two  per  cent  Interest 
computed  at  certain  times  and  in  a 
certain  manner,  there  was  no  con- 
tract on  the  theory  of  an  acceptance 
of  an  offer  to  pay  such  interest  so 
computed,  as,  in  order  for  a,  contract 
to  80  arise,  all  the  terms  of  the  offer 
.must  l>e  known.  Stpne  ▼.  St.  Louis 
Union  Trust  Co..  150  Mo.  A.  3S1.  130 
SW  825.  (2)  In  order  that  a  pros- 
pectus of  a  proposeiS  publication  may 
become  a  part  of  the  contract  of  a 
subscriber  for  the  worlc  to  be  pub- 
lished, so  that  he  may  tal<e  advan- 
tage of  statements  contained  therein, 
it  must  appear  that  the  contents  of 
the  prospectus  were  communicated  to 
him,  so  that  he  may  be  supposed  to 
have  been  influenced  thereby.  Tlch- 
nor  V.  Hart:  62  Minn.  407,  64  NW  369. 

[61  Oonunonloattoaa  of  m  pxinsl- 
pal  to  Ilia  armt,  which  are  simply 
Intended  as  a  delegation  of  power  or 
Instruction  to  the  agent,  but  which 
the  principal  gives  the  agent  no  au- 
thority to  deliver,  have  not  the  force 
of  evidence  of  a  contract  in  favor 
of  the  third  party.  Stengel  v.  Ser- 
geant, 74  N.  J.  Eq.  20.  68  A  1106. 

44.  U.  S.— Coleman  v.  U.  S..  152 
U.  S.  96,  14  set  478,  38  L.  ed.  368: 
Boston  T.  District  of  Columbia,  19 
Ct  CI.  81. 

Ala. — Seals  v.  Eldmondson,  73  Ala. 
295.  49  AmR  (1. 

Ariz. — Davis  v.  Breon,  1  Arts.  240, 
26  P  537. 

Ark. — Bercher  v.  Gunter,  96  Ark. 
166,    167,    128    SW   1036    (oit   Cyc]. 

Cal. — Nagle  v.  McMurray,  84  Cal. 
639,    24    P    107. 

Colo. — Mann  v.  Famum,  17  Colo. 
427,   30  P  332. 

III. — Alton    v.    Mulledy,    21    111.    76; 
tascott  V.  Grace,  12  III.  A.  639. 
'   Kan. — Muscott  v.   Stubba,   24  Kan. 
620. 

La. — Board  of  Levee  Comrs.  v. 
Harris,  20  La.  Ann.  201;  White  v. 
Joact^  14'  La.  Ann.  681;  Watson  v. 
Ledoux,  S  La.  Ann.  68. 
"AfaSB. — ^Doane  v.  Badger,  12  Mass. 
SB}  Loring  v.-  Bacon,  4  Mass.  675. 

Mich. — ^Hough  V.  Comstock,  97 
Mich.  11,  56  NW  1011;  Woods  v. 
Ayres,  39  Mich.  345,  33  AmD  396; 
Thornton  v.  Sturgls,  38  Mich.  639. 

Miss. — ^HasliP  V.  Leggett.  14  J)ti8S. 
3«6. 

Mo. — Holmes  V.  Kansas  City.  81 
Mo.  137;  Yeats  v.  Ballentlne,  56  Mo. 
630;  Watkins  v.  Richmond  Coyege 
Trustees,  41  Mo.  302;  Morris  v. 
Barnes.  35  Mo.  412;  Bailey  v.  Olbbs, 
9  Mo.  45;  Hartnett  v.  Christopher, 
61  Mo.  A.  64;  Heimenz  v.  Goerger,  61 
Mo.  Ai  686. 

N.  H. — Chadwick  v.  Knox,  31  N.  H. 
226.  44  AmD  329. 

N.  J. — Force  v.  Haines,  17  N.  J.  L. 
385. 

N.  T. — Izzo  V.  Ludlngton,  79  App. 
Dlv.  272.  79  NTS  744  [aff  178  N.  T. 
621  mem,  70  NE  1100  memi;  Manhat- 
tan Fire  Alarm  Co.  v.  Weber,  22 
Misc.  729,  60  NTS  42;  Perazzo  v. 
WalUck.  121  NTS  313;  Brennan  v. 
Chapin,  19  NTB  287;  Mumford  v. 
Brown,    6    Cow.    475,    16    AmD    440; 


Rensselaer  Glass  Factory  v.  Reld,  6 
Cow.  587;  Bartholomew  v.  Jacdcson, 
20  Johns.  28.  11  AmD  237;  Brooks  v. 
Read,  13  Johifs.  380;  Everts  v.  Adams, 
12  Johns.  352;  Beach  v.  Vanderburg, 
10  Johns.  361;  Dunbar  v.  Williams, 
10  Johns.  249;  Jones  v.  Wilson,  3 
Johns.    434. 

Pa. — Williams  v.  Patterson,  38  Pa. 
Super.    322. 

S.  C. — Caldwell  v.  Eneas,  2  Mill 
348,  12  AmD  681;  James  v.  O'Drlscoll, 
2  Bay  101.  1  AmD  632. 

Wash. — Williams  v.  Miller,  1  Wash. 
T    88 

Bng. — ^Wennall  v.  Adney,  3  B.  A  P. 
247,  127  Reprint  137.  26  ECL  477; 
Newby  v.  Wiltshire,  4  Dougl.  284,  26 
ECL  477,  99  Reprint  883;  Taylor  v. 
Laird,  1  H.  &  N.  266,  166  Reprint 
1208. 

N.  S. — Crowell  v.  Smith.  32  N.  S. 
506. 

"Suppose  1  clean  your  property 
without  your  knowledge,  liave  I  then 
a  claim  on  you  for  payment?  How 
can  you  help  It?  One  cleans  an- 
other's shoes;  what  can  the  other  do 
but  put  them  on?  Is  that  evidence 
of  a  contract  to  pay  for  the  clean- 
Ingr'  Per  Pollock,  C.  B.,  in  the  lead- 
ing case  of  Taylor  v.  Laird,  1  H.  & 
N.  266,  25  L.  J.  Exch.  329,  332,  166 
Reprint   1208. 

lal  ZUnatratloas. — There  was  no 
liability:  (1)  Where  a  person  with- 
out authority  from  a  city  dumped 
earth  Into  an  old  caifal,  although  It 
beneflted  the  city  to  hnve  the  canal 
filled.  Boston  v.  District  of  Colum- 
bia, 19  Ct.  CI.  31.  (2)  Where  plain- 
tiff, without  the  request  of  defendant, 
repaired  a  well  and  pump  situated 
on  the  land  of  defendant  which  plain- 
tiff claimed  the  privilege  of  using. 
Doane  v.  Badger,  12  Mass.  .66.  (3) 
Where  plaintiff  owning  the  upper, 
and  defendant  the  lower,  floor  of  a 
house,  repaired  the  roof,  after  re- 
questing defendant  to  join  him  to  it, 
which  the  latter  refused  to  do.  Lor- 
ing V.  Bacon,  4  Mass.  676.  (4)  Where 
a  newspaper  had  published  the  ordi- 
nances of  a  village  without  authority, 
and  sought  recovery  therefor.  Thorn- 
ton v.  Sturgls,  38  Mich.  639.  (6) 
Where  one,  without  being  requested, 
endeavored  to  obtain  a  pardon  for 
defendant.  Chadwiok  v.  Knox,  31  N. 
H.  226,  44  AmD  329.  (6)  Where  one 
shod  another's  horses  without  his 
knowledge'  or  request.  Brennan  v. 
Chapin,     19     NTS     237.       (7)     Where 

fiialntiff  and  defendant  were  tenants 
n  common  of  a  building,  and  plain- 
tiff mads  repairs,  but  not  at  the  re- 
quest of  defendant.  Mumford  v. 
Brown,  6  Cow.  (N.  T.)  476,  16  AmD 
440.  (8)  Where  a  farmer,  seeing  his 
neighbor's  stack  of  wheat  in  danger 
of  flrer,  removed  it  to  a  safe  place  and 
then  sued  for  his  services.  Barthol- 
u>mew  V.  Jackson.  20  Johns.  (N.  T.) 
^8,  11  AmD  237.  (9)  Where  the 
overseers  of  the  poor  of  one  town 
assisted  a  pauper  belonging  to  an- 
other town,  he  being  so  sick  that  he 
could  not  be  removed  to  such  other 
town.  Brooks  v.  Read,  13  Johns.  CN. 
T.)  380.  (10)  Where  a  physician 
furnished  medicine  to  a  pauper,  but 
not  at  the  request  of  the  overseers 
of  the  poor,  and  then  sued  them  for 
payment.  Everts  v.  Adams,  12  Johns. 
(N.  Y.)  352.  (11)  Where  plaintiff, 
a  physician,  administered  medicine 
to    defendant's    slave.    In   a   case    not 


of  pressing  necessity.  Dunbar  v. 
Williams,  10  Johns.  (N.  T.)  249. 
(12)  Wherfe  the  parish  officer  fur- 
nished surgical  assistance  to  defend- 
ant's servant  who  had  sustained  an 
accident.  Wennall  v.  Adney,  3  B.  & 
P.  247,  127  Reprint  137:  Newby  v. 
Wiltshire,  4  Dougl.  284,  26  EX^L  477. 
99  Reprint  883.  (13)  Where  plain- 
tiff, who  hod  been  engaged  to  com- 
mand defendant's  ship,  threw  up  the 
command  in  the  course  of  the  voyage, 
but  helped  to  work  the  vessel  home, 
and  then  sued  for  the  services  thus 
rendered.  Taylor  v.  Laird,  1  H.  &  N. 
266,    166    Reprint   1203. 

Anaeimeat  to  pur  fUaaiBl  eaps— ■ 
of  deoadaat  see  Executors  and  Ad- 
ministrators [18  Cyc  437]. 

46.  Kenan  v.  Holloway.  16  Ala. 
53,  50  AmD  162;  Baltimore  v.  Hughes. 
1  Gill  &  J.  (Md.)  480.  19  AmD  243; 
Melr  v.  Melr,  88  Mo.  666  Jaff  15  Mo. 
A.  68];  Johnson  v.  Royal  Mail  Steam 
Packet  Co.,  L.  R.  3  C.  P.  38:  In  re 
Winchilsea's  Policy  Trusts,  39  Ch.  D. 
168;  Falcke  v.  Scottish  Imperial  Ins. 
Co.,  34  Ch.  D.  234;  In  re  Leslie.  23 
Ch.  D.  662;  Ex  p.  Bishop,  16  Ch.  D. 
400;  Sleigh  v.  Sleigh,  6  Bxch.  614.  ISS 
Reprint  224;  Bates  v.  Townley,  2 
Exch.  152,  164  Reprint  444:  Chimmlng 
v.  Bedborough,  16  M.  &  W.  438,  ISS 
Reprint   921. 

xaoaoalty  of  reaiust  to  rapport  ss- 
•oatod  ooBMdorattoa  see  infra  |  169. 

Aetton  for  monay  paid  see  Money 
Paid  [27  Cyc  8321. 

46.  Ball  V.  Newton,  7  Cush. 
(Masa)    699. 

[a]  niaateatton.  One  who  prom- 
ises in  writing  "to  pay  the  maater's. 
clerk's,  messenger's  and  assignee's 
fees,  respectively."  In  certain  pro- 
ceedings in  insolvency  about  to  be 
commenced,  which  promise  la  de- 
livered to  the  clerk  at  the  first  meet- 
ing of  creditors,  is  not  liable  to  the 
assignee  for  his  services  in  the  case, 
if  it  does  not  appear  that  the 
assignee  knew  of  the  promise  until 
after  he  had  performed  the  services. 
Ball  V.  Newton.  7  Cush.  (Mass.)   599. 

47.  See  Rewards  [34  Cyc  1761]. 

48.  AU.— Phllllps-Boyd  Pub.  Co.  v. 
McKinnon,  73  8  43;  Mc(3own  Lumber 
etc.,  Co.  v.  R.  J.,  etc.  Lumber  Co.. 
192  Ala.  36.  68  S  263;  Osborne  v. 
Waddell,  176  Ala.  232,  57  8  698; 
Chambliss  v.  Smith,  30  Ala.  866. 

Cal. — Rubs  v.  Tuttle,  168  CaL  226, 
110  P  813. 

Colo. — Davis  V.  Thomas,  2S  Colo. 
303,   64  P  187. 

Conn. — ^Hartford,  etc,  R.  Co.  v. 
Jackson,  24  Conn.  614,  63  AmD  177. 

Fla. — Etheredge  v.  Barkley,  26  Fla. 
814,    6    S   881. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Gortatowsky,  123  Ga.  366.  61  SE  469.- 

III. — Esmay  v.  Gorton,  18  III.  483: 
McKinley  v.  Watkins,  13  III.  140: 
Cheboygan  Paper  Co.  v.  Swigart 
Paper  Co.,  140  III.  A.  814;  Van  Vlis- 
singen  v.  Manning,  105  III.  A.  266; 
Payne   v.   Newby,    49   111.  A.   141. 

Ind. — Pennsylvania  Co.  v.  Plots, 
125  Ihd.  26,  24  NE  343;  Ritenour  v. 
Mathews,  34  Ind.  279. 

Iowa. — Hankins  v.  Young,  166  NW 
380;  Foshier  v.  Fetzer,  164  Iowa  147. 
184  NW  656;  Breen  v.  Mayne,  141 
Iowa  399,  118  NW  441;  Scrlbner  v. 
Rutherford,  66  Iowa  661.  23  NW  670. 

Kan. — Smith  v.  Nemaha  County 
School   Dist.  No.   2,   17   Kan.   313. 

Ky. — Citizen's   Nat.    L.    Ins.   Co.    v. 


For 
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less  the  prtHnisee  has  assented  to  it.^* 

[$  69]  b.  Wlio  May  Acoeptr— (1)  Puticalar 
Offers.  When  an  offer  is  made  to  a  particular  per- 
son it  can  be  accepted  by  him  alone,"*  and  is  not 
transferable  by  him  to  another." 

[4  70]  (2>  General  Offers.  A  general  offer  made 
to  the  poblic,  or  to  a  particular  olasa  of  pertKws, 
may  be  accepted  by  anyone,  or  by  anyone  coming 


within  the  description  of  the  class,"'  as  for  example 
an  offer,  of  a  prize  for  a  design  for  a  public  build- 
ing," or  a  bonus  to  anyone  who  will  make  a  cer- 
tain improvement,**  or  of  a  reward,"  and  other  like 
ea8es.°*  Such  offers,  although  made  to  an  unas- 
certained person  or  persons,  cannot  of  course  be 
turned  into  an  agreement  until  they  have  been 
accepted  by  an  ascertained  person,  but  as  soon  as 


Murpfay.  154  Ky.  88,  156  SW  1069; 
Baldwin  v.  Com.,  11  Bush  417;  Moz- 
ley  V.  Moxley,  Z  Mete.  309;  Brooken- 
ridee  V.  Ormsby,  1  J.  J.  Marsh.  236, 
19  AniD  71;  Eaele  Distilling  Co.  v. 
McFarland,  14  KyL.  860;  Tunnel's 
Mill,  etc..  Tump.  Road  Cb.  v.  Select- 
men,  14  KyL  174. 

La. — Gauthreaux  v.  Guyton,  127 
La.  819,  54  S  41;  Union  Sawmill  Co. 
V.  Arkansas  Southeastern  R.  Co.,  123 
La.  655,  49  S  173:  Riley  v.  Union 
Sawmill  Co.,  122  La.  863,  48  S  304; 
Stockton  V.  Firemen's  Ins.  Co.,  S3  La. 
.4.nn.  577,  39  AmR  271;  Holtsman  v. 
MUlaudon,  18  La.  Ann.  29;  Vlcksburg, 
etc.,  R.  Co.  V.  Hamilton,  15  La.  Ann. 
$21;  E^rwin  v.  Kentucky  Bank,  6  La. 
Ann.  1;  MaCarty  v.  LepauUard,  4 
RoK  425;  Williams  v.  Duer.  14  La. 
523;  Caveller  v.  Oermain,  6  La.  215; 
McDonoutrh  v.  Winchester.  1  La.  188. 

Me. — Belfast,  etc.,  R.  Co.  v.  Unity, 
62  He.  148;  Weston  v.  Davis,  24  Me. 
874.  ' 

Md. — Hand  v.  Evans  Marble  Co., 
88  Md.  26,  40  A  899;  KlnsT.  Warfleld, 
(7  Md.  246,  9  A  539,  1  AmSR  384; 
i\>rBter  ▼.  Ulnian,  64  Md.  '623,  3  A 
113. 

Mass. — Laprade  v.  Fitchburir,  etc., 
R.  Co..  206  Mass.  77,  90  NE  982; 
Lincoln  v.  Gay,  164  Mass.  637,  42  NK 
95,  49  AmSR  480;  Thruston  v.  Thorn- 
ton. 1  Cush.  89. 

'  Mich. — Tyng  v.  Converse,  180 
Mich.  19B,  146  NW  629;  Weed  v.  Con- 
struction News  Co.,  160  Mich.  644, 
12S  NW  686;  Franck  v.  McOllvray, 
144  Mich.  318,  107  NW  886;  Bronson 
V.  Herbert,  95  Mich.  478,  56  NW  859; 
Seaton  v.  Fere  Marquette  Boom  Co., 
84  Mich.  178,  47  NW  660;  McDonaM 
V.  Bewick,  Bl'  Mich.  79,  16  NW  240; 
Kalamazoo  Novelty  Mfg.  Works  v. 
Macalister,  40  Mich.  84:  Ahearn  v. 
AyreB,'  38  Mich.  692;  Welden  v.  Wood- 
ruff, 38  Mich.  130. 

Minn. — Graff  v.  Buchanan.  46  Minn. 
254.    48   NW   915. 

Mo. — Chapln  v.  Cherry,  243  Mo. 
375,  147  8W  1084;  Lungstraus  v.  Ger- 
man Ins.  Co.,  48  Mo.  201,  8  AmR  100; 
Watkins  v.  Richmond  College 
Trustees,  41  Mo.  302;  Brown  v.  Rice, 

29  Mo.  322;  Houston,  etc.,  R.  Co.  v. 
Joseph,  etc.,  Co.,  169  Mo.  A.'  174,  162 
SW  394;  Cangas  v.  Rumsey  Mfg.  Co., 
37  Mo.  A.  297;  Taylor  v.  Pox,  16  Mo. 
A.  527. 

Mont. — ^Donlan  v,  Arnold,  48  Mont. 
416,  138  P  776;  State  v.  State  Prison 
Comrs.,  37  Mont.  378,  96  P  736. 

Nebr. — Roberts  v.  Cox,  91  Nebr. 
653.  136  NW  831;  Mellck  v.  Kelley, 
53  Nebr.  S09,  73  NW  945. 

N.  J. — Heller  v.  Groves,  8  A  662; 
Ish&m  V.  Therasson,  63  N.  J.  Eq.  10, 

30  A  969. 

N.  T. — Chicago,  etc,  R.  Co.  v.  Dane, 
43  N.  Y.  240;  Brooklyn  Cent.  R.  Co. 
T.  Brooklyn  City  R.  Co.,  32  Barb. 
358;  Sutton  V.  Cronln,  26  N.  Y.  Super. 
493;  Butterfleld  v.  Spencer,  14  N.  Y. 
Super.  1:  Butchers'  Advocate  Co.  v. 
Berkof,  94  Misc.  299,  168  NYS  160; 
Guarantee  Constr.  Co.  v.  Rikert- 
Flnley  Realty  Co.,  88  Misc.  73,  15S> 
NYS  561;  Marschall  v.  Elsen  Vine- 
yard Co.,  7  Misc.  .^74,  28  NYS  62; 
Realty  Advertising,  etc.  Co.  v.  Lynn, 
136  NYS  B81:  Brltton  v.  Phillips,  24 
HowPp  111;  Corning  v.  Colt.  6  Wend. 
253;  Tucker  v.  Woods,  12  Johns.  190, 
7  AmD  306;  Tuttle  v.  Love,  7  Johns. 
470;  Bruce  v.  Pearson,   3  Johns.   534. 

N.  C. — Rankin  v.  Mltchem,  141  N. 
C.  277.  53  SE  864. 

N.  D.— Couch  v.  State,  14  N.  D. 
361,   103  NW   942. 

Oh. — ^Hayes  v.  Alexander,  34  Oh. 
Olr.  Ct.  N.   S.  188, 

Okl.— Atwood  v.  Rose,  32  Okl.  366, 
[18  C.  J.— 18] 


122  P    929;     Lemp    Brewing    Co.    v. 
Secor,    21    Okl.    637,    96    P   686. 

Or. — Lemler  v.  Bord,  80  Or.  224, 
156  P  427,  1034;  Camahan  Mfg.  Co. 
V.  Beebe-Bowles  Co.,  80  Or.  124,  156 
P  584. 

Pa. — Cass  V.  Pittsburgh,  etc..  R.  Co.. 
80  Pa.  31;  Ueberroth  v.  Riegel,  71 
Pa.  280;  Collins  v.  Baumgardner,  52 
Pa.  461;  Shupe  v.  Oalbralth,  32  Pa. 
10;  Lehigh  Valley  R.  Co.  v.  Gray,  3 
Walk.  224;  Hester  v.  McNeille,  6 
Phlla.  234. 

Phillipplne. — Roman  v.  Grlmalt,  6 
Philippine  96. 

S.  C. — WalHngford  v.  Columbia, 
etc.   R.  Co.,   26  S.   C.   268,   2   SE  19. 

Tex. — O'Neal  v.  Knippa,  19  SW 
1020;  Smith  v.  Lightner,  (Civ.  A.)  26 
8W  779:  Turner  v.  Brooks,  2  "Tex. 
Civ.  A.  461;  Kraft  v.  Sims,  1  Tex.  A. 
Civ.  Cas.  I  404. 

Vt. — Bruce  v.  Bishop,  43  Vt  161. 

Va.— Fidelity  L.  &  T.  Co.  v.  Bn- 
gleby,  99  Va.  168.  37  SE  967:  Stuart 
V.  Valley  R.  Co.,  33  Qratt  (73  Va.) 
146. 

Wis.— Hall  V.  Wilson,  6  Wis.  433. 

Eng. — Payne  v.  Cave,  3  T.  R.  148, 
100  Reprint  602. 

Can. — Oppenhelmer  v.  Brackman, 
etc..  Milling  Co..  32  Can.  S.  C.  699; 
Magann  v.  Auger.  31  Can.  S.  C.  186; 
Mclntyre  v.  Hood,   9  Can.  S.  C.  566. 

B.  C. — Kokailah  Quarry  Co.  v.  Reg., 
5   B.  C.  626. 

Ont. — Betts  V.  Smith,  15  Ont.  413 
[app  allowed  16  Ont.  A.  421]-,  White 
V.  Malcolm,  1  OntWR  302;  Beer  v. 
Lea,  7  DomLR  434,  4  OntWN  342 
[app  dism  14  DomLR  236];  Marshall 
V.  Jamleson,  42  U.  C.  Q.  B.   116. 

N.  W.  Terr. — Oass  v.  McCammon,  6 
Terr.  L.  96;  Bishop  v.  Scott,  6  Terr. 
L.  64;  Calder  v.  Hallett,  5  Terr.  L.  1. 

[a]  Aoceptaaoe  dsflaed. — "To  ac- 
cept a  contract  Is  to  admit  it  and 
agree  to  it;  to  accede  to  It;  to  assent 
to  it;  the  ordinary  meaning  embodies 
assent  and  agreement."  Slate  v.  Co- 
lumbus Public  Service  Bd.,  81  Oh.  St. 
218,  223,  90  NE  389. 

[b]  Aotaal  acoeptanceir—  To  con- 
vert an  offer  into  an  agreement  It  Is 
not  sufficient  to  show  strong  proba- 
bility that  it  was  accepted  or  would 
have  been  accepted  under  certain  cir- 
cumstances, but  actual  acceptance 
must  be  proved  either  directly  or  in- 
directly. Stockton  V.  Flremeifs  Ins. 
Co.,  33  La.  Ann.  577,   37  AmR  277. 

4e.  U.  S. — Eliason  v.  Henshaw, '4 
Wheat  229,  4  L.  ed.  556. 

Ala. — ^Florence  Cotton,  etc.,  Co.  v. 
Field,  104  Ala.  471,  16  S  538:  Sanford 
v.  Howard,  29  Ala.  684,  68  AmD  101. 

111. — Esmay  v.  Gorton,  18  111.  483; 
McKlnley  v.  Watkins,   13   111.  140. 

La. — Holtzman  v.-  Mlllaudon,  18 
La.  Ann.  29. 

Mass. — Baird  v.  Williams,  19  Pick. 
38L 

Mo. — Brown  v.  Rice,  29  Mo.  322. 

N.  T. — Tucker  v.  Woods.  12  Johns. 
190,  7  AmD  805;  Tuttle  v.  Love,  7 
Johns.  470;  Bruce  v.  Pearson,  8 
Johns.   634. 

Pa. — Shupe  v.  Galbralth,  32  Pa.  10. 

BO.  U.  S. — Qulncy  First  Nat.  Bank 
V.  Hall,  101  U.  S.  43,  26  L.  ed.  822; 
Equitable  L.  Assur.  Soc.  v.  McElroy. 
83  Fed.   631,   28  CCA  366. 

Ga. — Moore  v.  Collier,  183  Ga.  762, 
66  SE  1080. 

Mass. — Boston    Ice    Co.    v.    Potter, 

123  Mass.  28,  25  AmR  9. 

Mich. — Gregory  v.  Wendell,  40 
Mich.   432. 

W.  Va. — Rease  v.  Kittle,  66  W.  Va. 
269.   279,   49    SE   150    [quot  Cyc], 

Eng.— Cundy  v.  Lindsay,  3  App. 
Cas.  459,  6  ERC  211;  Cooke  v.  Hem- 
ming,   L.   R.    3   C.   P.    334;   Robson  v. 


Drummond.  2  B.  &  Ad.  303.  22  ECL 
132,  109  Reprint  1156;  Boulton  V. 
Jones,  2  H.  &  N.  564,  157  Reprint  232; 
Meynell  v.  Surtees,  3  Smale  &  G.  101, 
65  Reprint  681;  Schmaling  v.  Thomr 
llnson.  6  Taunt.  147.  1  ECL  649,  128 
Reprint  989. 

[a]  BnooeMox  In  InuinsMi. — ^An 
offer  to  buy  of  one  manufacturer 
cannot  be  accepted  by  another  who 
has  succeeded  to  his  business.  Bos- 
ton Ice  Co.  V.  Potter,  123  Mass.  28, 
25  AmR  9;  British  Wagon  Co.  v.  Lea, 

5  Q.  B.  D.  149;  Boulton  v.  Jones,  2 
H.  &  N.  564,  157  Reprint  232. 

[b]  Offer  throngli  tUzd  penon*— 
A  proposal  sent  by  mall  to  the  offer- 
er's agent  or  a  third  party  with  a 
request  that  he  will  communicate  it 
to  A  may,  after  such  communication, 
be  accepted  by  the  latter  mailing  a 
letter  to  the  offerer  himself.  Bryant 
V.  Boore,  56  Ga.  438. 

51.  Boulton  V.  Jones,  2  H.  &  N. 
564,  167  Reprint  232. 

88.  Ala. — Smith  y.  Ledyard,  49 
Ala.  279 

Ind. — Alvord  v.   Smith,   68   Ind.  58. 

Iowa. — White  v.  Elgin  Creamery 
Co..  108  Iowa  622,  79  NW  283;  Tar- 
bell  V.  Stevens,  7  Iowa  168. 

Kan. — Seymour  v.  Armstrong,  63 
Kan.   720,  64   P  612. 

N.  H.— Crowell  v.  Hopkinton,  46 
N.  H.  9. 

N.  Y. — Schorestene  v.  Iselln,  69 
Hun   260,   23   NYS    567. 

Pa. — Patton    v.    Hassinger,    69    Pa. 

sn. 

Eng. — In  re  Agfa,  etc..  Bank,  L.  R. 
2  Ch.  391,  43  ERC  612;  Smith  V. 
Wheatcroft,  9  Ch.  D.  23;  Weidner  v. 
Hoggett,  1  C.  P.  D.  633;  Maltland  V. 
Chartered  Mercantile  Bank,  2  Hem. 
ft  M.  440,  71  Reprint  634;  Canada 
Union  Bank  v.  Cole,  47  L.  J.  C.  P. 
100;  Fellowes  v.  Gwydyr,  1  Russ.  A 
M.   88,   6  EngCh  83,  39  Reprint  32. 

[a]  ZUnatrfttloU'— (1)  Where  the 
agent  of  a  creamery  corripany  which 
purchased  the  stock  of  another  com- 
pany made  a  public  statement  of 
the  terms  on  which  the  purchasing 
company  would  receive  milk  from  the 
former  patrons  of  the  creamery,  de- 
livery of  milk  on  the  faith  of  such 
statement,  if  authorized,  constituted 
a  contract  binding  on  the  company. 
White  v.  Elgin  Creamery  Co.,  108 
Iowa  522,  79  NW  283.  (2)  Where 
letters  from  a  commission  nrm  to  a 
cotton  buyer  agreeing  to  honor  the 
latter's  drafts  for  consignments  are 
made  known,  although  not  shown  to 
a  banker  who,  on  the  faith  of  them, 
discounted  the  drafts  of  the  cotton 
buyer  on  the  writers  for  cotton 
bought  and  shipped  to  them,  the 
promise  inures  to  the  banker's  bene- 
fit.    Smith  V.  Ledyard,  49  Ala.  279. 

B3.  Walsh  V.  St.  Louis  Exposition, 
etc.,  Assoc,  90  Mo.  469,  2  SW  842 
[aff   16   Mo.   A.   602]. 

84.  Bull  V.  Talcot,  2  Root  (Conn.) 
119,  1  AmD  62. 

56.     See    Rewards    [34    Cyc    1736], 

se.     See  cases   Infra   this  note. 

[a]  AppUcatlOBS  of  this  rule  have 
been  made:  (1)  Where  a  bank  ad- 
vertised that  it  would  redeem  all 
bills  of  a  certain  class  presented  to 
it.     Tarbell    v.    Stevens,    7    Iowa    183. 

(2)  Where  one  gave  an  open  letter 
of  credit.  In  re  Agra,  etc..  Bank, 
L.  R.  2  Ch.  391.  4  ERC  612;  Maltland 
V.  Chartered  Mercantile  Bank,  2  Hem. 

6  M.  440,  71  Reprint  534,  Canada 
Union  Bank  v.  Cole,  47  L.  J.  C.  P.  100. 

(3)  Where  bounties  were  offered  by 
municipal  bodies  to  persons  who 
should  enlist  into  the  military  serv- 
ice of  the  United  States.  Crowell  v. 
Hopkinton,   45   N.   H.   9.     (4)   Where 
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there  is  an  acceptance  by  a  person  within  the  offer 
there  is  a  binding  contract. '  Xo  one  can  accept 
unless  he  falls  within  the  class  to  whom  the  offer 
is  made." 

[$  71]  c.  Fomu  of  Acceptance — (1)  Accept- 
ance by  Assent.  The  process  of  acceptance,  like 
the  process  of  offer,  may  take  place  in  several 
ways.  In  the  first  place  it  njay  be  by  simple  as- 
sent, but  in  this  case,  as  we  have  seen,  the  accept- 
ance is  of  no  legal  effect  nnlesa  the  offer  has  been 
made  under  seal."  What  is  a  sufficient  considera^ 
tion  for  a  parol  promise  depends  on  the  terms 
prescribed  by  the  promisor  and  may  be  as  various 
as  the  human  mind;  but  it  must  in  general  be  some 
act  done  or  a  forbearance  to  act,  or  some  engage- 
ment made  at  his  request,  and  beneficial  to  him  or 
detrimental  to  the  promisee." 

[$  72]  (2)  Acceptance  by  Promise.  An  offer  of 
a  promise  or  an  act  may  be  accepted  by  giving  a 
promise,  as  where  a  person  offers  to  pay  another 
a  certain  sum  if  he  will  do  something  for  him  pn  a 
future  day,  and  the  other  accepts  by  promising  to 
do  so  according  to  the  conditions  of  the  offer. 
Whenever  the  offerer  (the  promisor)  requires  that 


the  promisee  shall  enter  into  a  i&utnal  engagement, 
the  condition  must  be  fulfilled,  and  performance 
will  not  sufiloe  without  a  promise  to  perform.*^  The 
promise  need  not  be  by  words  but  may  be  inferred 
from  the  acts  of  the  parties,  as  by  one  or  both 
acting  on  it  as  though  it  were  a  completed  agree- 
ment.*' If  a  person  sends  goods  to  another,  and 
the  latter  uses  the  goods,  keeps  them,  or  deals  with 
them  as  his,  he  will  be  liable  on  an  implied  promise 
to  pay  what  the  goods  are  worth,  unless  he  had  a 
right  to  suppose,  and  did  suppose,  that  a  gift  was 
intended.  The  acceptance  %y  their  nse  raises  an 
implied  promise  to  pay  their  price.**  This  principle 
applies  to  any  benefit  of  a  Sort  commonly  the  sub- 
ject of  a  pecuniary  compensation  which  one,  not 
intending  it  as  a  gift,  confers  on  another  who  ac- 
cepts it,**  as  where  a  person  takes  up  wares  from 
a  tradesman  without  any  agreement  as  to  price,  the 
law  implying  that  he  contracts  to  pay  their  value;" 
irhere  a  person  proposes  to  another  to  work  for 
him  and  the  other  goes  to  work;**  and  where  a 
man  allows  another  to  work  for  him  under  snch 
circumstances  that  no  reasonable  man  would  sup- 
pose that  he  meant  to  do  the  work  for  nothing.*' 


premiums  were  offered  on  horse-races. 
Alvord  V.  Smith,  61  Ind.  68.  <S) 
Where  carriers  advertised  the  arrival 
and  departure  of  trains,  boats,  and 
other  public  conveyances.  See  Car- 
riers i  1276.  (6)  Where  persons  pur- 
chasing a  railroad  on  foreclosure  and 
organlsintr  a  new  company  offered  to 
exchangre  new  stock  for  old.  Schore- 
stene  v.  Iselln,  69  Hun  260,  23  NTS 
657. 

57.  Minton  v.  Smith  Piano  Co.,  .16 
App.  (D.  C.)  137,  33  LRANS  306. 
See  also  cases  supra  this  section. 

B8.  Indianapolis,  etc.,  R.  Co.  v. 
Miller,  71  111.  468  (where,  after 
laborers  employed  by  contractors  and 
subcontractors  to  build  a  railroad 
stopped  work  and  were  creating  a 
disturbance,  fearing  they  would  not 
be  paid,  the  president  of  the  railroad 
came  out  and  said  to  them:  "Go 
back  to  your  work,  and  I  will  see 
that  you  are  paid,"  and  one  of  the 
subcontractors  who  was  present  and 
heard  the  offer  brought  action  for 
his  pay.  I  and  it  was  held  that  the 
offer  was  not  made  to  him,  and  that 
there  was  no  agreement  with  him). 

59.     See  supra   i    66. 

eo.     See  infra  i   150. 

61.     Hare  Contr.   p  304. 

ea.  U.  S. — Wisconsin  Steel  Co.  v. 
Maryland  Steel  Co.,  203  Fed.  403,  121 
CCA  607:  U.  S.  V.  Carlisle,  26  P.  Ca«. 
No.    14,742. 

Ariz. — Wadln  v.  Csuczka,  16  Aris. 
371,   146   P   491. 

Colo. — Flsk  Mln.,  etc.,  Co.  v.  Reed. 
32  Colo.   606.   77  P  240. 

111. — Metropolitan  Bank  v.  North- 
ern Fuel  Co.,  73  111.  A.  164  [aff  173 
111.   346,  60  NEi  1062]. 

Iowa. — Muscatine  Water  Co.  v. 
Muscatine  Lumber  Co.,  86  Iowa  112, 
62  NW  108,    39   AmSR  284. 

L>a. — ^Wood worth  v.  Wilson,  11  La. 
Ann.  402;  Bell  v.  Lawson,  12  Rob. 
162;  Twichel  v.  Andry,  6  Rob.  407; 
Frazier  v.  Dick,  5  Rob.  249;  Araory 
V.  Black.  13  La.   264. 

Mass. — Barber  v.  Coburn,  166  Mass. 
323,    43   NB  96. 

Mich. — Snow  V.  Weber,  39  Mich. 
143. 

Minn. — ^Ellsworth  v.  Southern  Min- 
nesota R.  Sxtension  Co.,  31  Minn. 
643.  18  NW  822. 

Mo. — Botkin  V.  Mclntyre,  81  Mo. 
667;  Northrup  v.  Colter,  IBO  Mo.  A. 
639,  131  SW  364;  Bruckman  v.  Har- 
gadlne-McKettrick  Dry  Goods  Co.,  91 
Mo.  A.  464. 

Nev. — Hlllyer  v.  Overman  Silver 
Mln.  Co.,  6  Nev.   51. 

N.  T.— Allta  v.  Read,  46  N.  T.  142; 
New  York,  etc.,  R.  Co.  v.  Plxley,  19 
Barb.  428. 


Pa. — Hoffman  v.  Bloomsburg,  etc., 
R.  Co..  157  ft.  174.  27  A  664;  Mer- 
cer Mln.,  etc.,  Co.  V.  McKee,  77  Pa. 
170. 

Wis. — ^Watters  v.  Glendanning,  87 
Wis.    260,    68    NW    404. 

[a]  Bmmob  for  tb*  rv3a. — The  doc- 
trine that  "where  a  proposition  suffi- 
ciently clear  is  submitted  to  another 
to  act  upon  and  the  person  to  whom 
the  proposition  is  submitted  makes 
such  statements  or  does  such  acts 
with  respect  thereto  as  are  sufficient 
to  lead  an  ordinarily  prudent  person 
acting  in  good  faith  to  believe  that 
the  proposition  has  been  accepted, 
and  the  proposer  proceeds  to  the  ful- 
fillment of  the  conditions  and  terms 
Imposed,  a  jury  may  find  a  contract 
from  such  conduct,  notwithstanding 
the  secret  intentions  of  the  party  so 
alleged  to  have  accepted  the  proposi- 
tion .  .  .  proceeds  in  accord  with 
the  principles  of  natural  justice  and, 
as  before  said,  is  akin  to  an  estoppel 
in  pals."  Northrup  v.  Colter,  150 
Mo.   A.    639.    647,    131    SW   364. 

63.  U.  S. — U.  S.  V.  Berdan  Fire- 
arms Mfg.  Co..  166  U.  B.  652,  16  SCt 
420,  39  L.  ed.  530;  Cincinnati  Slemens- 
Lungren  Gas  Ilium.  Co.  v.  Western 
Slemens-Lungren  Co.,  162  U.  S.  200, 
14    SCt   623,   38  L.   ed.   411. 

Ala. — Davis  v.  Badders,  96  Ala.  348, 

10  S    422;    Kinney   v.    South,   etc.,    R. 
Co.,  82  Ala.  368,  8  S  113. 

,  111. — Casper's  Glue  Factory  v.  De- 
voe,  etc.,  '  Co.,  17S  111.  A.  298,  (03 
[quot  Cyc]. 

Ind. — Orme  v.  Cooper,  1  Ind.  A.  449, 
27  NE  66S. 

Ky. — Clore  v.  Johnson,  66  SW  5, 
21  KyL  1686. 

La. — Boyd  v.  Heine,  41  La.  Ann. 
393,  6  S  714;  Bradford  v.  Brown,  11 
Mart.   217. 

Mass. — 'Hobbs  v.  Massasoit  Mfg. 
Co..  168   Mass.  194,  33  NB  495. 

Mich. — McClary  v.  Michigan  Cent. 
R.  Co.,  102  Mich.  312,  60  NW  695; 
Larkln  v.  Mitchell,  etc..  Lumber  Co., 
42   Mich.    296,    3   NW   904. 

Minn. — Rosenfeld  v.  Swenson,  46 
Minn.  190,  47  NW  718;  Dean  v.  Hodge, 
36  Minn.  146,  27  NW  917,  69  AmR 
321. 

Nebr. — McGowan  v.  Gate  City  Malt 
Co.,  89  Nebr.  10,  130  NW  966. 

N.  Y. — Empire  Steam  Pump  Co.  v. 
Inman,  59  Hun  280,  12  NYS  948- 
Doerr  v.  Woolsey,  16  Daly  284,  7 
NYS  662. 

Or. — ^Kiser  y.  Holladay,  29  Or.  338, 
46  P  759. 

Pa. — ^Indian  Mfg.  Co.  v.  Hayes,  166 
Pa.  160,  26  A  6. 

Bng. — Mavor  v.   Pyne,  ,8  Bing.  286, 

11  BCL  144,   130  Reprint  522,  2  C.  & 


P.  91,  12  BCL  467;  Hart  v.  Mills.  15 
M.  &  W.  85,  158  Reprint  771. 

Ont. — St.  ,Thomaa  Gaa  Oo.  v.  Don- 
ley, 2  OntWR  209. 

[a]  OdBtrlbntloB  to  yan*''— Where 
in  response  to  an  advertisement  so- 
liciting articles  for  a  newspaper. 
with  a  promise  of  payment  a  per- 
son sent  an  article  which  the  pro- 
prietor of  the  newspaper  printed.  It 
was  held  that  the  latter  was  liable 
for  the  price.  Babcock  t.  Raymond, 
2  Hilt.    (N.  Y.)   61. 

64.  Jones  v.  Tucker,  26  Del.  422. 
84  A  1012;  Citisena'  Bank  ▼.  Willis, 
16  Ga.  A.  772,  84  SB  167;  Hauss  v. 
Niblack,  80  Ind.  407;  Reeves  v. 
Moore,  4  Ind.  A.  492,  31  NB  44.     See 

fheseboro  v.  Lockwood,  88  Conn.  219. 
1  A  188  (holding  that  no  implied 
promise  to  pay  for  one  half  a  divi- 
sion wall  would  be  implied  against 
one  who  had  no  interest  in  ths  prop- 
perty  benefited);  Harrison  y.  Palo 
Alto  County,  104  Iowa  383,  73  NW 
872  (holding  that  a  county  Is  liable 
for  the  reasonable  value  of  gravel 
taken  from  the  land  <or  road  repair). 

65.  Hoadley  v.  McLalne,  10  Btng. 
482,  26  BCL  231,  131  Reprint  982. 
See  also  Mavor  v.  Pyne.  3  Bing.  285. 
11  BCL  144,  180  Reprint  522,  2  C.  A 
P.  91,  12  EK;L  467  (where  a  person 
subscribed  for  a  work  in  parts,  re- 
ceived eight  parts,  and  then  refused 
to  receive  any  more,  but  no  action 
could  be  brought  on  the  original  con- 
tract for  want  of  writing  la  com- 
pliance with  the  statute  of  frauds, 
and  It  was  held  that  there  was  an 
acceptance  of  each  of  the  eight  num- 
bers received,  creating  a  promise  to 
pay  for  them). 

68.  Seal  v.  Brwtn.  2  Mart.  N.  8. 
(La.)  245;  Patton  v.  Hassincer.  (9 
Pa.  311;  Hooker  v.  Hyde,  61  Wis.  204. 
21  NW  62. 

fa]  Sals  of  voods  on  ooaunlasloB. 
— ^Where  a  person  notified  another 
that  his  charges  for' selling  goods  on 
commission  were  so  much,  and  the 
other  shipped  goods  to  htm  for  sale, 
it  was  held  an  acceptance  of  the 
former's  offer.  Beardsley  v.  Davis, 
52   Barb.    (N.  Y.)    169. 

87.  Ala. — Davis  v.  Walker,  131 
Ala.  204.  31  S  554;  Joseph  v.  South- 
wark  Fdy.,  etc.,  Co.,  99  Ala.  47.  10  S 
327. 

Ark.— Blake  v.  Scott,  92  Ark.  46. 
121  SW  1054,  123  SW  1181:  Lewis  r. 
Lewis,   76  Ark.  191,   87  SW  134. 

Cal. — Krleger  v.  Feeny,  14  C^L  A. 
538.  112  P  901.  " 

Colo. — ^Mann  v.  Famum,  17  Colo. 
427.  30  S  332. 

Hawaii. — Johnson  v.  Lee  Toma.  1( 
Hawaii  693. 


For  latsr  oases,  awnHosmtntB  and  dianffss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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the  law  in  such  cases,  from  the  penuisaion  to  do 
the  work,  or  acquiescence  ia  its  being  done,  imply- 
ing a  promise  to  pay  for  it.*^  Where,  however,  the 
parties  contract  with  reference  to  tiie  happening 
of  a  future  event,  it  has  been  held  that  there  is  no 
implied  contract  on  the  part  of  one  to  pay  the  other 
for  his  expenditures  in  getting  ready  to  perform 
the  work,  where  the  event  with  reference  to  which 
the  contract  is  made  never  takes  place."" 

Statutory  prOTisions.  In  some  states  it  is  ex- 
pressly provided  by  statute  that  the  voluntary  ac- 
ceptance of  the  benefit  of  the  transaction  is  equiv- 
alent to  a  consent  to  all  the  obligations  arising 
from  it,  so  far  aa  the  facts  are  known,  or  ought  to 
be  known,  to  the  party  accepting.™  In  Porto  Rieo, 
under  the  provisions  of  the  civil  code,  a  reeoveiy 

III. — HlKhway  Comrs.  v.  Blooming- 
.ton,  25t  111.  184.  97  NE  280,  AnnCaa 
ISIJA  471:  Huck  v.  Flentye,  80  III. 
268;  De  Wolt  v.  Chicago,  2«  111.  448: 
Stokes  v.  Howe.  1B7  111.  A.  204. 

Ind. — Warner  v.  Marshall,  166  Ind. 
8S.  107,  76  NB  682  [cit  Cyc);  Lock- 
wood  V.  Robbtns,  126  Ind.  398.  25  NB 
455. 

Haas. — Day  v.  Caton,  119  Mass. 
613.  20  AmR  347. 

Mich.— McCain  v.  Smith,  172  Mich. 
1,  137  NW  616. 

Minn. — Deane  v.  Hodge,  35  Minn. 
148.   27  NW  917,  59  AmR  321. 

Ho. — ^Thomas  v.  Walnut  Land,  etc., 
Co.,   43   Mo.   A.    653. 

N.  C— Blount  V.  Outhrie,  9>  N.  C. 
93.  6  SB  890. 

Pa. — Curry  v.  Curry.  114  Pa.  367,  7 
A  61;  Hartupee  v.  Pittsburg.  97  Pa. 
107. 

Vt. — ^Tucker  v.  Preston,  60  Vt.  473, 
11  A   726. 

Eng. — Paynter  v.  Williams,  1 
Cromp.  *  M.   810,  149  Reprint  626. 

N.  8. — In  re  Analey.  41  N.  S.  627, 
3  BastLR   234. 

Ont. — Cadwell  v.  Campeau,  3  Dom 
LR  65.  3  OntWN  616,  21  OntWR  263. 

Action  on  implied  promla*  irniM- 
ally  see  Work  and  Labor  [40  Cyc 
28041. 

68.  Day  v.  Caton,  119  iiaaa.  613. 
20  AmR  347;  Emery  ▼.  Cobbey.  27 
Nebr.  621.  43  NW  410.  See  Work 
and  LAbor  [40  Cyc  2809]. 

[a]  "tt  a  petty  bonnrmr  volna- 
tanljr  aoeapts  and  aTatla  liliiiseU  of 
▼ataabl*  saxvlo**  rendered  for  his 
benefit,  when  ha  has  the  option 
whether  to  accept  or  reject  them, 
even  if  there  is  no  distinct  proof 
that  they  were  rendered  by  his  au- 
thority or  request,  a  promise  to  pay 
for  them  may  be  Inferred.  His 
knowledge  thai  they  were  valuable, 
and  his  exercise  of  the  option  to 
avail  himself  of  them,  justify  this 
Inference."  Day  v.  Caton,  119  Mass. 
513.    516,   20   AmR   347. 

AeoepcMM*  by  ■Oaae*  see  infra 
I  74. 

60.  McKenna  v.  MtNamee,  16  Can. 
8.  C.    Sll,  321. 

"If  one  contracts  to  do  work  the 
preparation  for  which  Involves  out- 
lay and  expense,  a  corresponding 
agreement,  in  the  absence  of  any 
express  provision,  will  be  implied  on 
the  part  of  the  person  with  whom  he 
contracts  to  furnish  the  work;  but 
no  authority  can  be  cited  to  show 
that  such  an  implication  will  be  made 
when,  from  circumstances  known  to. 
and  in  the  contemplation  of,  both< 
parties  at  the  date  of  the  agreement 
to  do  the  work,  it  was,  and  has  since 
continued  to  be,  beyond  the  power  of 
the  party  to  comply  with  such  a 
stipulation."  McKenna  v.  McNamee, 
supra. 

[a]  mnstwitlOBj— Where,  after  a 
contract  for  government  work  had 
been  canceled,  the  contractor  agreed 
with  another  to  finish  the  work,  both 
knowing  that  the  contract  lud  been 
canceled,  but  relying  on  their  com- 
bined Influence  to  get  It  reinstated. 
It  was  held  tliat  there  could  be  no 
recovery  for  preparation  for  the  com- 
pletion of  the  work  where  the  efforts 


cannot  be  had  for  services  in  the  absence  of  an 
agreement  to  pay  wages,  or  of  some  custom  or 
practice  to  pay  wages  in  the  particular  class  of 
hiring  or  services." 

[i  73]  (8)  Acceptance  by  Act.  An  acceptance 
of  an  offer  may  be  by  act,  as  where  an  offer  ia 
made  that  the  offerer  will  pay  or  do  something 
else,  if  the  offeree  shall  do  a  particular  thing.  In 
such  a  rase  performance  is  the  only  thing  needful  to 
complete  the  agreement  and  to  create  a  binding 
promise.''^  To  make  performance  of  a  thing  pro- 
posed sufficient  as  an  acceptance  of  the  proposal,, 
performance  must  have  been  induced  by  the  pro- 
posal," and  must  be  in  accordance  therewith.'* 
Hence,  when  the  offeree  expressly  states  that  he 
will  not  agree  to  the  terms  of  the  offer,  no  agree- 


to  secure  reinstatement  of  the  con- 
tract were  unsuccessful.  McKenna 
V.  McNamee,  16  Can.  8.  C.  311. 

70.  See  statutory  provisions;  and 
Guernsey  v.  Johnson  Organ,  etc.. 
Mfg.  Co.,  29  Cal.  A.  699.  167  P  527 
(holding  that,  to  render  such  a  stat- 
ute, applicable,  benefit  to  the  party 
sought  to  be  charged  must  be 
shown). 

71.  See  Oarcia  v.  Canada,  11 
Porto  Rico  403.  And  see  Porto  Rico 
Civ.  Code  O   1446.  1447.   1486  et  seq. 

n.  U.  S.— A.  B.  Dick  Co.  V.  Ful- 
ler, 813  Fed.  98;  Wisconsin  Steel  Co. 
V.  Maryland  Steel  Co„  208  Fed.  403, 
121   CCA  607. 

Ala. — Mott  V.  Jackson,  172  Ala.  448, 
452.  56  S  628   [cit  Cyc]. 

Cat — Mathewson  v.  Fitch.  23  Cal. 
86. 

Colo. — Michigan  Stove  Co.  v.  Pueblo 
Hardware  Co..  61  Colo.  160.  116  P 
340:  Marshall  v.  Old,  14  Colo.  A.  82. 
59  F  217. 

Ga. — Sheffield  v.  Whitfield,  6  Oa.  A. 
762,  66  SB  807. 

111. — Star  Brewery  v.  Farnsworth, 
172  111.  247.  60  NE  828  [aff  70  111.  A. 
1601;  Whitsltt  V.  Pre-emption  Presb. 
Church,  110  111.  125:  Perkins  v,  Had- 
seU.  60  111.  216;  Gallup  v.  Smith,  84 
111.  686;  Atkins  v.  Kirk,  187  111.  A. 
310. 

Ind. — Brown  ▼.  Russell,  105  Ind.  46, 
4  NB  428;  Fairbanks  v.  Meyers,  98 
Ind.  92;  Street  v.  Chapman.  29  Ind. 
142:  Schmltt  v.  Weil,  A  Ind.  A.  264, 
92  NB  178. 

Iowa.— Ball  V.  James,  168  NW  684; 
Hankins  v.  Young,  166  NW  380;  Mc- 
Cormlck  Harvesting  Mach.  Co.  v. 
Richardson,  89  Iowa  626,  66  NW  682; 
Muscatine  Water  Co.  v.  Muscatine 
Lumber  Co.,  85  Iowa  112,  62  NW  108. 
39  AmSR  284;  Dows  v.  Morse.  62 
Iowa  231.  17  NW  495;  Des  Moines 
Valley  R.  Co.  v.  Graff,  27  Iowa  99.  1 
AmR  266. 

La. — Shreveport  Tract.  Co.  v.  Mul- 
haupt.  122  La.  667,  48  S  144;  Smith 
V.  Morse,  20  La.  Ann.  220. 

Md.— Sharp  v.  Bates,  102  Md.  344, 
62  A  747. 

Mass. — Cottage  St.  M.  B.  Church 
V.  Kendall,  121  Mass.  628,  23  AmR 
286;  Springfield  v.  Harris,  107  Mass. 
532;  Crocket  v.  Boston,  5  Cush.  182; 
Davis  V.  Second  Universalist  Meet- 
ing-house Proprietors,  8  Mete.  321; 
Train  v.  Gold.  6  Pick.  380. 

Mich. — McMillan  v.  Mishlgan  South- 
em,  etc.,  R.  Co.,  16  Mich.  79,  93  AmD 
208. 

Minn. — ^Mooney  v.  Dally  News  Co., 
116  Minn.  212,  133  NW  673,  87  LRA 
NS  183 

Mo.-— Sawyer  t.  Walker,  204  Mo. 
133.  102  SW  644;  Gardner  v.  Cren- 
shaw, 122  Mo.  79,  27  SW  612;  Botkln 
v.  Mclntyre,  81  Mo.  667;  Lungstrass 
v.  German  Ins.  Co.,  48  Mo.  201,  8 
AmR  100;  Morris  v.  Donovan,  159  Mo. 
A.  401,  141  SW  438;  American  Pub., 
etc..  Co.  V.  Walker,  87  Mo.  A.  603; 
W.  W.  Kendall  Boot,  etc.,  Co.  v. 
Bain.  46  Mo.  A.  581. 

N.  H. — Morse  v.  Bellows,  7  N.  H. 
649.  28  AmD  372. 

N.  J. — Atlantic  Pebble  Co.  v.  Le- 
high Valley  R.  Co.,  89  N.  J.  L.  336, 
98  A  410. 


N.  T.— Beckwith  v.  Brackett.  9T 
N.  T.  62;  Miller  v.  MoKensie,  96  N. 
Y.  575,  47  AmR  86;  Dent  v.  North 
American  SB.  Co.,  49  N.  Y.  390: 
L'Amoreux  v.  Gould.  7  N.  Y.  849.  6T 
AmD  624;  Knudtsea  v.  Remrael,  141 
App.  Div.  446,  126  NTS  249;  New 
York,  etc.,  R.  Co.  v.  Pixley,  19  Barb. 
428;  Barnes  v.  Ferine,  9  Barb.  202 
[aff  12  N.  Y.  18];  COBton  v.  Morris. 
4  NYS  89. 

N.  C— Homer  v.  Baker,  74  N.  C.  66. 

Oh. — Dayton,  etc.,  Turnp.  Co.  v. 
Coy.  13  Oh.  St.  93. 

Pa. — Person,  etc.,  Co.  v.  Uma,  21» 
Pa.  99.  67  A  1081:  Hoffman  v.  BIooms-« 
burg,    etc.,    R.    Co.,    167    Pa.    174,    27 
A    664. 

Tex. — ^Lester  v.  Houtson,  (Civ.  A.) 
167  SW  321. 

Vt.— Porter  v.  Evert,  81  Vt.  517,  71 
A  722. 

Wis. — John  E.  De  Wolf  Co.  v.  Har- 
vey, 161  Wis.  635,  154  NW  988;  Su- 
perior v.  Douglas  County  Tel.  Co., 
141  Wis.  863,  122  NW  1023;  Relf  v. 
Paige,  65  Wis.  496,  18  NW  478,  42 
AmR  731. 

Man. — Canada  Law  Book  Co.  v. 
Butterworth.   23   Man.   352. 

[a]  ZUaattatioas. — (1>  Where  a 
buyer  for  two  concerns  ordered  goods 
for  one  of  them  from  a  seller,  with 
the  understanding,  as  part  consider- 
ation for  the  order,  that  the  seller 
would  receive  and  load.  In  the  same 
car  In  which  the  order  was  shipped, 
goods  bought  from  others  for  the 
other  concern,  the  other  concern  to 
pay  the  cost  of  such  service,  which 
it  did,  and  the  seller  received  and 
loaded  such  other,  goods,  there  was 
a  contract  between  the  seller  and 
the  purchaser  of  the  goods  so  re- 
ceived and  loaded,  for  breach  of 
which,  by  negligent  loading,  the  sell- 
er was  liable.  Michigan  Stove  Co.  v. 
Pueblo  Hardware  Co.,  51  Colo.  160, 
116  P  340.  (2)  An  offer  of  specified 
compensation  to  the  person  obtaining 
the  highest  vote,  based  on  paid  sub- 
scriptions as  to  a  newspaper,  after 
acceptance  and  part  performance  of 
the  terms  of  the  offer,  becomes  an  ex- 
ecutory contract  between  the  person 
making  and  the  person  accepting  the 
terms  of  the  offer.  Mooney  v.  Daily 
News  Co.,  116  Minn.  212,  133  NW 
573,  37  LRANS  188.  (3)  Where  an 
agreement  to  disclose  Improvements 
did  not  require  defendant  to  make 
any  improvements,  and  was  subse- 
quently modified,  so,  that  complain- 
ant promised  to  compensate  defend- 
ant for  a  specific  improvement,  the 
promise  of  compensation  became 
binding  on  defendant's  commencing 
work  in  reliance  thereon.  A.  B.  Dick 
Co.  V.  Fuller,  213  Fed.  98.  (4)  A 
broker,  receiving  defendant's  pro- 
posed contract  for  his  services  in 
finding  a  purchaser  of  property,  and 
proceeding  to  find  a  purchaser  under 
terms  of  the  contract,  thereby  ac- 
cepted and  made  the  contract  mutual. 
John  E.  De  Wolf  Co.  v.  Harvey,  161 
Wis.  636,   164  NW  988. 

78.  Schmltt  v.  Weil,  46  Ind.  A. 
264,   92  NE  178. 

74.  Northam  v.  Gordon,  46  CaL 
582. 
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ment  can  be  inferred  from  his  acts."  The  acts  re- 
lied on  may  not  preclude  the  party  from  showing 
no  acceptance,  or  an  acceptance  varying  from  the 
terms  of  the  offer.^* 

[$  74]  (4)  Acceptance  by  Silence.  Aeeeptauce 
of  an  offer  may  often  be  inferred  from  silence,"  as 
where  g^ods  sent  to  another  without  request  are 
used  or  dealt  with  as  his  ownJ^  Silence  alone  does 
not  give  consent,  even  by  estoppel,  for  there  must 
not  only  be  the  right,  but  the  duty,  to  speak  be- 
fore the  failure  so  to  do  can  estop  a  person  from 


7S.  Lamson  Consolidated  Store- 
Service  Co.  V.  Well,  IB,  Daly  498,  8 
NTS    336. 

[a]  nioatnttton. — Where  a  person 
notified  another  by  letter  that  an 
apparatus  would  be  removed  unless 
the  other  agreed  to  hire  it  at  twenty 
dollars  per  annum,  and  the  other  re- 
plied that  he  would  not  pay  more 
than  ten  dollars  per  annum,  it  was 
held  that  his  continued  use  of  the 
apparatus  was  not  an  acceptance  of 
the  offer.  Lamson  Consolidated 
Store-Service  Co.  v.  Well,  IB  Daly 
498.    8    NYS   336.  . 

Te.  HcClure  v.  Times  Pub.  Co.,  169 
Pa.  213.  32  A  293. 

ia]  Ulnstntlim. — Plaintiff  offered 
endant's  manager  to  supply  it 
with  certain  writings  of  certain  au- 
thors for  publication  for  a  year  in 
weekly  installments  on  certain  terms; 
the  manager  declined  to  make  a  con- 
tract for  a  year,  but  offered  to  con- 
tract on  other  terms  suggested  by 
him.  The  parties  separated  without 
agreement.  Subsequently  defendant 
published  in  its  newspaper  an  an- 
nounceinent  that  certain  authors 
named,  nearly  all  of  whom  were 
those  whose  writings  were  embraced 
In  plaintttTs  offer  and  with  whom  de- 
fendant had  no  contracts,  would  con- 
tribute to  iu  pages  during  the  en- 
suing year.  It  was  held  that  such 
publication  did  not  in  law  constitute 
an  acceptance  of  plaintiff's  proposal, 
but  was  at  most  an  Item  of  evidence 
to  be  considered  in  determining  that 

Saestlon,  and  further  that  such  pub- 
cation  did  not  operate  as  an  es- 
toppel, so  as  to  prevent  defendant 
from  showing  that  plaintiff's  offer 
was  not  accepted.  McClure  v.  Times 
Pub.   Co.,   169   Pa.  213,   32   A  293. 

77.  Slocomb  v.  Lurty,  22  F.  Oas. 
No.  12,949,  Hempst.  431:  Wllensky  v. 
O.  C,  etc.,  MarUn,  4  Oa.  A.  187,  «0 
SB  1074;  Mactier  v.  Prlth,  6  Wend. 
7n.  T.)  108.  21  AmD  262;  Manu- 
facturers', etc..  Inspection  Bureau  v. 
Everwear  Hosiery  Co.,  152  Wis.  73, 
138  NW  624,  42  LRANS  847,  AnnCas 
1914C  449;  Phoenix  Ins.  Co.  v.  Sholes, 
20  Wis.   36. 

78.  See  supra  !  72;  and  generally 
Sales  [36  Cyc  68]. 

n.    Cheseboro     v.     Lpckwood,     88 


Conn.  219,  91  A  188;  Cincinnati  Equip 
ment  Co.  v.  Big  Muddy  River  Cons. 
Coal   Co..   168   Ky.   HI,   1S4    SW_794; 


New  York  Rubber  Co.  v.  Rothery. 
107  N.  T.  310,  14  NE  269,  1  AmSR 
822;  Realty  Records  Co.  v.  Pierson, 
116  NYS  647;  Royal  Ins.  Co.  v. 
Beatty,  119  Pa.  6,  12  A  607,  4  AmSR 
622;  Garst  v.  Wissler,  27  Pa.  Co.  121. 
See  also  Day  v.  Caton,  119  Mass.  513, 
616,  20  AmR  347  (where  the  court 
said:  "If  a  person  saw  day  after 
day  a  laborer  at  work  In  his  field 
doing  services,  which  must  of  neces- 
sity enure  to  his  benefit,  knowing 
that  the  laborer  expected  pay  for  his 
work,  when  it  was  perfectly  easy  to 
notify  him  if  his  services  were  not 
wanted,  even  .if  a  request  were  not 
expressly  proved,  such  a  request  .  .  . 
might  fairly  be  inferred.  But  If  the 
fact  was  merely  brought  to  his  at- 
tention upon  a  single  occasion  and 
casually.  If  he  had  little  opportunity 
to  notify  the  other  that  he  did  not 
desire  tne  work  and  should  not  pay 
for  It.  or  could  only  do  so  at  the  ex- 
pense of  much  time  and  .trouble,  the 
same  inference   might   not  be   made. 


The  circumstances  of  each  case 
would  necessarily  determine  whether 
silence  with  a  knowledge  that  an- 
other was  doing  valuable  work  for 
his  benefit,  and  with  the  expectation 
of  payment,  indicated  that  consent 
which  would  give  rise  to  the  infer- 
ence of  a  contract.  The  question 
woiild  be  one  for  the  Jury"). 

[a]  XIlitstTatloiia.—(l)  Where  plain- 
tlfi  Inquired  of  an  adjoining  owner 
if  he  had'any  objections  to  his  rais- 
ing the  division  wall,  and  if  the 
workmen  could  enter  his  property 
to  do  the  work,  the  law  would  Imply 
no    promise   on    defendant's    part    to 

gay  one  half  the  cost  thereof.  Chese- 
oro  V.  Lockwood,  88  Conn.  219,  91 
A  188.  (2)  When  one  sends  an  ad- 
vertisement to  a  newspaper  for  a 
specific  time,  and  the  paper  continues 
to  publish  it  after  the  time  has  ex- 
pired, no  promise  to  pay  for  the  con- 
tinued publication  can  be  inferred 
from  the  fact  that  the  advertiser  saw 
the  advertisement,  continued  to  take 
the  paper,  and  did  not  countermand 
It.  Dake  v.  Patterson,  6  Hun  (N.  Y.) 
668;  Wasllewski  v.  Wendell,  9  NYS 
508.  (3)  Where  a  riparian  owner  saw 
the  owner  on  the  opposite  side  of 
the  stream  erecting  a  factory  on  his 
premises  and  digging  a  race  which 
she  knew  would  return  the  water  dl' 
verted  from  the  stream  to  it  at  a 
point  below  her  land.  It  was  held 
that  her  omission  to  object  in  any 
way  to  the  proposed  diversion  of  the 
water  did  not  constitute  an  estoppel 
barring  an  action  to  recover  for  such 
diversion.  New  York  Rubber  Co.  v. 
Rothery.  107  N.  Y.  310,  14  NE  269, 
1  AmSR  822.  (4)  The  mere  accept- 
ance of  a  box  of  pills  on  which  there 
is  a  notice  forbidding  resale  thereof 
except  at  a  fixed  price  constitutes  no 
contract;  the  seller  cannot  impose  his 
contract  on  a  person  having  no  oon- 
tractual  relations  with  him,  and  who 
does  not  assent  to  its  terms.  Garst 
V.  Wissler,  27  Pa.  Co.  121. 

ea  111. — House  V.  Beak.  141  111. 
290,  30  NK  1066,  33  AmSR  S07. 

Ind. — Orme  v.  Cooper,  1  Ind.  A..44», 
27   NE  6S6. 

Mass. — Hobbs  v.  Massasolt  Whip 
Co.,   158  Mass.  194,  33  NE  496. 

Nebr. — Emery  v.  Cobbey,  27  Nebr. 
621,   43   NW  410. 

Oh. — Klamut  v.  Cleveland  Provi- 
sion Co.,  16  Oh.  Cir.  Ct  N.  S.  476. 

Va.— Nicholas  v.  Austin,  82  Va.  817, 

1  SE  132. 

Eng. — Couston  v.   Chapman,   L.   R. 

2  H.  L.  Sc.  260;  Beverley  v.  Lincoln 
Gas  Light,  etc.,  Co.,  6  A.  &  B.  829, 
S3  ECL  434,  112  Reprint  318;  Blanchi 
v.  Nash,  1  M.  &  W.  545,  150  Reprint 
661. 

[a]  ZUnBtratioiia.^O)  Where  goods 
are  sent  in  response  to  an  order,  and 
they  are  not  the  goods  ordered,  the 
party  receiving  them  must  notify  the' 
seller  within  a  reasonable  time  or  he 
will  be  held  to  have  accepted  them. 
Couston  V.  Chapman.  L.  R.  2  H.  L.  Sc. 
250;  Beverley  v.  Lincoln  Gas  Light, 
etc.,  Co.,  6  A.  &  E.  829,  33  ECL  434, 
112  Reprint  318;  Blanchi  v.  Nash,  1 
M.  &  W.  546,  150  Reprint  65J.  (2) 
The  keeping  of  property  by  a  person 
to  whom  It  has  been  sent  to  be  sold, 
after  he  has  received  a  propogltlon 
from  the  owner  to  sell  to  him,  and 
after  his  failure  to  reply  to  the 
proposition,  has  been  held  an  accept- 
ance  of  It.     House  V.   Beak,    141    111. 


afterward  setting  up  the  truth.'"  It  is  otherwise  of 
course  if  the  relation  of  the  parties,  their  previous 
dealings,  or  other  circumstances  are  such  as  to  im- 
pose a  duty  to  speak.*"  An  offer  made  to  another, 
either  orally  or  in  writing,  cannot  be  turned  into  an 
agreement  because  the  person  to  whom  it  is  made 
or  sent  makes  no  reply,*^  even  though  the  offer 
states  that  silence  will  be  taken  as  consent,  for  the 
offerer  cannot  prescribe  conditions  of  rejection  so 
as  to  turn  silence  on  the  part  of  the  offeree  into 
acceptance."    In  like  manner  mere  delay  in  accept- 

290,  30  NE  1065,  33  AmSR  307:  Orme 
V.  Cooper,  1  Ind.  A.  449,  27  NE  655. 
(3)  Where  C.  a  lawyer,  wrote  E  that 
he  was  bringing  suit  to  recover  taxes 
paid  by  owners  of  land  and  asked  to 
represent  El,  who  owned  some  of  the 
same  land,  and  E  replied  that  he 
might  do  BO  for  him  for  ten  per 
cent  of  the  amount  recovered,  to 
which  C  replied  that  he  could  not 
take  the  case  on  those  terms,  and 
subsequently  he  notified  E  that  he 
was  going  on  with  the  case  for  all 
the    owners,    to    which    B    made    no 


reply;  C  went  on,  notifying  E  of 
what  he  was  doing,  to  which  E  made 
no  objection,  and  it  was  held  that  C 
was  entitled  to  recover  for  his  serv- 
ices. Emery  v.  Cobbey,  27  Nebr. 
621.  43  NW  410.  (4)  Where.  In  an 
action  to  recover  for  skins  shipped 
defendejit.  and  retained  by  htm  sev- 
eral months  without  notifying  plain- 
tiff whether  he  had  accepted  them, 
it  appeared  that  plaintiff  had  made 
several  prior  shipments  to  defendant, 
which  he  had  accepted  and  paid  for, 
and  It  was  held  that  an  Instruction 
that  whether  there  was  any  prior 
contract  or  not,  If  defendant  after 
receiving  the  skins  saw  fit  to  remain 
silent,  having  reason  to  suppose  that 
plaintiff  believed  from  his  silence 
that  he  had  accepted  them,  then,  if 
he  failed  to  notify  Dlaintiff,  be  is  en- 
titled to  recover,  was  proper.  Hobbs 
V.  Massasolt  Whip  Co.,  168  Mass.  194, 
33   NE   496. 

81.  U.  S.— Beach  v.  U.  S.,  226  U.  S. 
243.  33  set  20,  67  L.  ed.  205;  Tttcomb 
V.  U.  S.,  14  Ct.  CI.  2(3. 

N.  H. — ^Prescott  v.  Jones.  41  A  352. 

Pa. — Royal  Ins.  Co.  v.  Beatty,  119 
Pa.  6.  12  A  607.  4  AmSR  622;  Bleber 
v.  Beck,  6  Pa.  198:  Snyder  v.  Letben- 
good,  4  Pa.  306;  Slaymaker  v.  Irwin, 
4  Whart  369. 

S.  C. — Raysor  v.  Berkeley  County 
R..  etc.,  Co.,  26  3.  C.  610,  2  SB  119; 
Rutledge  v.  Greenwood,  2  S.  C  Eft- 
889. 

Tex. — O'Neal  v.  Knippa,  1»  SW 
1020. 

Eng. — Felthouse  v.  Bindley,  11  C.  B. 
N.  S.  869,  103  BCL  869.  142  Reprint 
1037. 

VeoMSitx  tor  commnntcattoM  of  ac- 
omtaacs  see  infra  M   88-91. 

88.  In  re  Empire  Assur.  Corp., 
L.  R.  6  Ch.  266;  Felthouse  v.  Bind- 
ley, 11  C.  B.  N.  S.  869,  103  ECL  869. 
142  Reprint  1037.  See  also  Prescott 
V.  Jones,  69  N.  H.  306,  41  A  362 
(where  a  firm  of  Insurance  agents 
wrote  plaintiff  that  they  would  re- 
new his  policy  when  it  expired  unless 
notified  to  the  contrary,  and  the  in- 
sured did  not  reply,  and  the  agents 
neglected  to  renew,  and  it  was  held 
that  they  were  not  liable  as  there 
was  no  agreement  to  renew). 

[a]  XUnstxattOB. — Plaintiff  offered 
by  letter  to  buy  his  nephew's  horse 
for  a  certain  sum,  adding.  "If  I  hear 
no  more  about  him,  I  consider  the 
horse  Is  mine  at"  that  price.  No 
answer  was  returned  to  this  letter, 
but  the  nephew  told  an  auctioneer 
to  keep  the  horse  out  of  a  sale  of 
his  farm  stock,  as  it  was  sold  to 
plaintiff.  The  auctioneer  sold  the 
horse  by  mistake,  and  plaintiff  sued 
him  for  conversion.  It  was  held 
that  there  was  no  agreement  to  sell 
the  horse,  as  no  acceptance  had  been 
communicated  to  plaintiff,  and  that 
an  offer  could  not  compel  Its   reclpi- 
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JBg  or  rejecting  an  offer  cannot  make  an  agree- 
ment," unless  the  oiroiunstancea .  are  such  as  to 
impose  a  duty  to  reply.**  Certainly  one  person  can- 
not impose  a  duty  on  another  and  make  him  a  pur- 
chaser in  spite  of  himself  by  sending  goods  to, him, 
unless  he  will  take  the  trouble  and  bear  the  expense 
of  notifying  the  sender  that  he  will  not  buy.  '  It 
has  been  held  that,  although  one  has  not  ordered  a 
newspaper  or  periodical  to  be  sent  to  him,  or  his 
subsCTiption  has  expired,  yet  if  the  paper  is  sent  to 
him  through  the  post  and  he  takes  it  out  and  uses 
it,  an  acceptance  by  conduct  of  the  offer  would  be 
inferred." 

[i  75]  (6)  Acceptance  by  Signing  Paper  Oon- 
taiwing  Offer.  Where  a  person  signs  a  document, 
he  is  not  permitted  to  show  that  he  did  not  know 
its  terms,  and  in  the  absence  of  fraud  he  will  be 
bound  by  all  its  provisions."  Therefore,  when  an 
action  is  brought  on  a  written  agreement  which  is 
signed  by  defendant,  the  agreement  is  proved  by 
proving  his  signature,  and  in  the  absence  of  fraud 
it  is  wholly  immaterial  that  he  has  not  read  the 


agreonent  and  does  not  know  its  contents." 

[i  7G]  (6)  Acceptance  by  Accepting  Paper  Oouf- 
taining  Tenns — (a)  In  GeneraL  A  contract  may 
be  formed  by  accepting  a  paper  containing  terms. 
If  an  ofler  is  made  by  delivering  to  another  a 
paper  containing  the  terms  of  'a  proposed  contract, 
and  the  .paper  is  accepted,  the  acceptor  is  bound  by 
its  terms;  and  this  is  true  as  a  rule  whether  he 
reads  the  paper  or  not.™  Where  an  offer  consists 
of  various  terms,  some  of  which  do  not  appear  on 
the  face  of  the  offer,  the  question  whether  the  ac- 
ceptor is  bound  by  the  terms  depends  on  the  cir- 
cumstances. He  is  not  bound  as  a  rule  by  any 
terms  which  are  not  communicated  to  him.*"  Bat 
he  is  bound  by  all  the  legal  terms  which  are  com- 
municated.*^ This  question  arises  where  a  person 
accepts  a  railroad  or  steamboat  ticket,  bill  of  lad- 
ing, warehouse  receipt,  or  other  document  contain- 
ing conditions.*'  He  is  bound  by  all  the  conditions, 
whether  he  reads  them  or  not,  if  he  knows  that  the 
document  contains  conditions.**  But  he  is  not 
bound  by  terms   of  which   he  is  ignorant,   even 


ent  to  nrlve  notice  of  his  refusal  at 
the  peril  of  belns  held  to  have  ac- 
cepted. Felthouae  v.  Bindley,  11  C. 
a  N.  S.  8Sa.  103  ECL.  869,  142  Re- 
print 1037. 

83.  Equitable  L,.  Aasur.  Soc.  v. 
UcBlroy.   8S  Fed.  631.  28  CCA  866. 

81.  Bluegrass  CordaRe  Co.  v. 
Lnthy.  98  Ky.  S83.  83  SW  885,  17 
KyL  1186:  Robertson  v.  Tanley,  48 
Mo.  A.  239. 

ra)  znvBtratlOBS^— (1)  Where  sn 
order  was  given  to  a  traveling  salpn- 
man  for  Koods,  and  it  was  a  condi- 
tion in  the  order  that  it  was  to  be 
approved  by  the  principal,  a  failure 
on  the  part  of  the  principal  to  an- 
swer for  twelve  daya  after  eubmla- 
sion  to  him  was  an  implied  accept- 
ance. BluecrrasB  Cordage  Co.  v.  I<u- 
thy.  98  Ky.  683.  33  SW  835.  17  KyL 
1126.  (2)  Where  A  submitted  for 
signature  'to  B  the  draft  of  a  con- 
tract between  them,  and  B  altered  it 
and  then  returned  it  to  A  signed, 
A's  retention  of  the  paper  was  evi- 
dence of  assent  to  and  acceptance 
of  its  terms.  Robertson  v.  Tapley, 
48  Mo.   A.    239. 

88.  Hobbs  V.  Haesasoit  Whip  Co., 
158  Mass.  194.  33  NB  495;  Royal  Tns. 
Co.  V.  Beatty.  119  Fa.  «.  12  A  607,  4 
AmSR  622;  Orcutt  v.  Rozbnry,  17 
Vt  624. 

88.  Del.— Ward  ▼.  Powell,  8  Del.  379. 

Ho. — ^Austin  V.  Barge,  156  Mo.  A. 
28fi.  137  SW  618. 

N.  H. — Fogg  V.  Portsmouth  Athe- 
nenm,  44  N.  H.  116,  82  AmD  191. 

Wis. — Qoodland  v.  LeClalr,  78  Wis. 
176,  47  NW  268. 

Eng. — Weatherby  t.  Banham,  S  C. 
&  P.  228,  24  EX:L  539. 

[a]  BMia«m  for  role^'The  prepa- 
ration and  publication  of  a  newspa- 
per involves  much  mental  and  physi- 
cal labor,  as  well  as  an  outlay  of 
money.  One  who  accepts  the  paper 
by  continuously  taking  it  from  the 
post  office,  receives  a  benefit  and 
pleasure  arising  from  such  labor  and 
expenditure  as  fully  as  if  he  had 
appropriated  .  any  other  product  of 
another's  labor,  and  by  such  act  he 
must  be  held  liable  for  the  su'bscrip- 
tion  price."  Austin  v.  Surge,  168 
Mo.  A.  286,  2O0,   137  SW  618. 

8T.  U.  S. — Phelps  v.  Clasen,  19  P. 
Cas.  No.  11,0  74,  Woolw.   204. 

Ala. — Outcault  Adv.  Co.  v.  Hooten, 
11  Ala.  A.  i454,  459,  68  S  901  [cit 
CycJ. 

Aril. — ^History  Co.  v.  Dougherty,  3 
Arix.  387.  29    P  649. 

Ind. — Cross  v.  Herr,  96  Ind.  96; 
Robinson  v.  Glass,  94  Ind.  211; 
American  Ms.  Co.  v.  McWhorter,  78 
Ind.  136;  Nebeker  v.  Cutsinger,  48 
Ind.  436;  Wfay  v.  Wray,  32  Ind.  126; 
Keller  v.  BLiuitable  F.  Ins.  Co.,  28 
Ind.  170:  Nirrls  v.  Scott,  6  Ind.  A. 
IS,  32  Nk  1«3.  866. 


Ky. — Galther  v.  Dougherty,  38  SW 
2,  18  KyL.  708. 

La. — Barber  v.  Brooks,  18  La.   468. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co..  98  Mass.  239,  98  AmD  162; 
Rice  V.  Dwlght  Mfg.  Co.,  2  Cush.  80. 

Mich. — McBwan  v.  Ortman.  34 
Mich.    326. 

Minn. — Quimby  v.  Shearer,  66 
Minn.    634.    S8    KW   166. 

Mo. — Campbell  v.  Van  Houten,  44 
Mo.  A.  231.  See  Robertson  v.  Cove- 
nant Mut.  L.  Ins.  Co.,  121  Mo.  A. 
238.   100  SW  686. 

N.  J. — Zdancewlcs  v.  Burlington 
County  Tract.  Co.,  77  N.  J.  L.  10,  71 
A  138. 

N.  T. — ^Breese  ▼.  U.  S.  Telegraph 
Co.,  48  N.  Y.  132.  8  AmR  526;  Van 
Nostrand  v.  New  York  Guaranty, 
etc.,  Co.,  39  N.  Y.  Super.  73;  Shep- 
ard  V.  Northern  Cent.,  etc.,  R.  Co., 
18  NYS   665. 

Pa. — Wolf  v.  Western  Union  Tel. 
Co.,   62   Pa.    83,   1  AmR  387. 

W.  Va. — Ferrell  v.  Ferrell,  53  W. 
Va.   616,   44   SB  187. 

Wis* — Taylor  Co.  v.  Baanerman, 
120  Wis.  189,  97  NW  918. 

Bng. — Lewis  v.  Great  Western  R. 
Co.,  6.H.  &  N.  867,  167  Reprint  1427. 

And  see  Baird  v.  Harper,  (Del.)  61 
A  141  (holding  that,  where  a  person 
signs  and  sends  to  another  two  writ- 
ten Instruments  purporting  to  be 
counterparts  of  a  proposed  contract, 
but  which  differ  materially,  and  asks 
the  other  to  accept  and  return  dupli- 
cate, and  the  other  signs  but  one  and 
returns  this,  there  is  a  contract  be- 
tween them). 

[a]  ZlIiistratloa>— Persons  who 
signed  a  paper  reciting  a  contract 
l>etween  them,  naming  them  as  the 
contracting  parties,  and  referring  to 
their  Intentions  in  separate  clauses, 
were  bound  by  the  obligations  there- 
by Imposed,  whether  they  understood 
themselves  as  signing  as  witnesseEi 
or  as  parties.  Phelps  v.  Clasen,  19 
F.  Cas.  No.   11,074,  Woolw.  204. 

Btgbt  to  aasert  mistake  see  infra 
H   249-263. 

88.  Outcault  Adv.  Co.  v.  Hooten, 
11  Ala.  A.  464,  459.  66  S  901  [cit 
Cyc] ;  Parker  v.  South  Eastern  R.  Co., 
2  C.  P.  D.  416. 

88.  Cal. — New  York  Fidelity,  etc., 
Co.  V.  Flume,  etc.,  Co.,  161  Cal.  466, 
473,  119  P  646,  37  L.BANS  822  [cit 
CycJ. 

lU.-T-Sellers  v.  Greer.  172  IlL  549, 
50  NB  246,  40  LRA  589:  Vogel  V. 
Pekoe.  157  111.  339,  42  N@  386,  30 
LRA  491;  Short  v.  KletTer,  142  111. 
258,  31  NB  427;  Johnson  v.  Dodge,  17 
111.  433. 

Ky. — Bowen  v.  Chenoa-Hlgnite 
Coal  Co.,  168  Ky.  588,  592,  182  SW 
635    fauot  Cyc). 

Mich. — McMillan  v.  Michigan 
Southern,  etc.,  R  Co.,  16  Mich.  79,  9t 


AmD  208. 

Mo. — Qrafemau  Dairy  Co.  v.  St. 
Louis  Dairy  Co.,  96  MTo.  A.  496,  70 
S'W  390 

N.  Y.' — Happel  V.  Rosenthal,  108 
NYS    716. 

Okl. — ^Brown  v.  Connecticut  F.  Ins. 
Co..  153  P  173. 

Pa. — Coagrove  ▼.  Woodward,  49  Pa. 
Super.  228. 

Bng. — Watkins  v.  Rymill,  10  Q.  B. 
D.  178.  183. 

"A  great  number  of  contracts  are 
In  the  present  state  of  society  made 
by  the  delivery  by  one  of  the  con- 
tracting parties  to  the  other  of  a 
document  in  a  common  form,  stating 
the  terms  by  which  the  person  de- 
livering it  will  enter  into  the  pro- 
posed contract.  Such  a  form  consti- 
tutes the  offer  of  the  party  who  ten- 
ders It.  If  the  form  Is  accepted  with- 
out objection  by  the  person  to  whom 
it  is  tendered  this  person  Is  as  a 
general  rule  boun^  by  its  contents, 
and  his  act  amounts  to  an  accept- 
ance of  the  offer  made  to  him,  wheth- 
er he  reads  the  document  or  othei^ 
wise  informs  himself  of  its  contents 
or  not."     Watkins   v.    Rymill,   supra. 

Sight  to  assart  »■*'■***'*  see  infra 
i  253. 

KutaaUty  of  coatraot  wbere  slgaed 
by  on»v»rtf  oadj  see  infra  I  190. 

90.  Tlchnor  v.  Hart,  52  Minn.  407, 
54  NW  869;  Parker  v.  South  Bastern 
R.  Co.,  2  C.  P.  D.  416. 

[a]  Prospeotos.— In  order  that  a 
prospectus  of  a  proposed  publication 
may  become  a  part  of  the  contract 
of  a  subscriber  for  the  work  to  be 
published,  it  must  appear  that  the 
contents  of  the  prospectus  were  com- 
municated to  him,  so  that  he  may  be 
supposed  to  have  been  Influenced 
thereby.  Tlchnor  v.  Hart,  52  Minn. 
407,  64  NW  369. 

91.  Garst  v.  Harris,  177  Mass.  72, 
68  NB  174;  McMillan  v.  Michigan 
Southern,  etc.,  R  Co..  16  Mich.  79, 
93  AmD  208;  Henderson  v.  Steven- 
son, L.  R  2  H.  L.  Sc.  470;  Parker  v. 
South  Bastern  R.  Co.,  2  C.  P.  D.  416. 

[a]  Bnlaa  of  assoclatlosii— Where 
parties  agree  in  regard  to  a  matter 
governed  by  the  rules  of  in  associa- 
tion of  which  they  are  members,  such 
rules  become  part  of  the  agreement. 
Bassett  v.  Irons,  8  Mo.  A.  127. 

SpeelflcatloBa  aa-part  of  bntUUag 
oontract  see  Building  and  Construc- 
tion Contracts   li    11,    40. 

93.     Oross  raf  aoreaoea  I 
Conditions  in  bill  of  lading  see  Car- 
riers  I   252. 
Railroad    or    steamboat    tickets    see 

Carriers  i   1137. 
Warehouse   receipts    see   Warehouse- 
men  [40  Cyc   437]. 
93.     U.   S. — Boylan  v.  Hot  Springs 
R,   Co.,    182   V.   S.    146,    10   SCt   50,   8< 
L.  ed.  290. 
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though  he  may  know  that  the  ticket  or  doenment 
eontaiits  writing,  unless  he  knows  that  the  writing 
contains  terms,*^  or  unless  he  ought  to  know  that  it 
contains  terms,  by  reason  of  previous  dealings  or 
experience,  or  by  reason  of  the  form,  size,  or  char- 
acter of  the  document."'^ 

[i  77]  (b)  Paper  Not  Pniporting  tq  Be  Contract 
An  offeree  is  not  bound  by  the  unknown  terms  of  a 
document  by  his  acceptance  of  the  same  without  ob- 
jection, where  the  document  delivered  to  him  purports 
tc  be,  and  would  by  a  reasonable  man  be  understood 
to  be,  merely  a  check  or  voucher,  and  not  a  con- 
tract,"* as  in  the  case  of  a  baggage  receipt  or 
check,*'  an  ordinary  railroad  ticket,**  and  other  re- 
ceipts or  papers  of  a  similar  character."  A  pur- 
chaser of  a  book  from  the  agent  of  the  publisher 
is  not  bound  by  a  notice  printed  therein,  restricting 
his  title,  unless  the  terms  thereof  are  distinctly  de- 
clared and  deliberately  accepted  by  the  purchaser.* 

[i  78]  (c)  Tennq  Not  Seadily  DiscamiUe. 
Where  the  paper  on  its  face  contains  the  terms  of 
a  complete  contract,  but  there  are  other  terms  not 
thereby  readily  discernible  by  the  offeree,  as  for 


example  where  the  face  of  the  doenment  does  not 
contain  the  disputed  conditions,  but  they  are 
printed  on  the  back;'  where  the  conditions  are 
printed  in  smaller  type  than  the  rest  of  the  docu- 
ment;' where  abbreviations  are  used  which  are  not 
generally  understood,  or  the  conditions  are  couched 
in  ambiguous  or  conflicting  langusge;*  where  the 
receipt  containing  conditions  is  delivered  in  a 
dimly  lighted  car;°  or  where  the  conditions  are  so 
obscure  as  to  be  unintelligible  by  the  pasting  of  a 
revenue  stamp  over  them,*  the  party  receiving  the 
paper  is  not  bound  by  the  conditions  unless  they  are 
brought  to  his  notice.  This  is  particularly  true 
where  the  contract  on  its  face  states  that  the 
offerer  will  not  be  bound  until  notice  in  writing  of 
acceptance  shall  have  been  g^ven  to  the  signer,  and 
such  nbtice  is  not  given.' 

[i  79]  (d)  Terms  XToreaaonable.  A  person  ac- 
cepting a  ticket,  bill  of  lading,  or  similar  paper  is 
not  bound  by  conditions  in  the  paper  not  known 
to  him,  which  are  unreasonable  or  irrelevant  to  the 
purpose  of  the  contract,  or  which  no  reasonable 
man  would  have  reason  to  snppose  that  it  would 


Md. — Johnson  v.  Philadelphia,  etc., 
B.  Co.,  6t  Md.  106:  McCIure  v.  Phila- 
delphia, etc.,  R.  -Co.,  34  Md.  632,  6 
AmR  346. 

Mich.— McUillan  v.  Michi^n 
Southern,  etc.,  R.  Co.,  16  Mich.  7i>. 
93  AmD  208. 

N.  H. — Dureln  v.  American  Ex- 
press Co.,  «6  N.  H.  877,  20  A  828,  » 
LRA  453. 

Pa. — Kast  V.  Philadelphia,  etc.,  R. 
Co.,  28  Pa.  Super.  107.  See  Trexler 
V.  Baltimore,  etc.,  R.  Co.,  28  Pa. 
Super.    207. 

Vt. — Davis  V.  Central  Vermont  R. 
Co.,  66  Vt.  290,  29  A  <13,  44  AmSR 
862. 

Bng. — Watkins  v.  Rymill.  10  Q.  B. 
D.  178;  Harris  v.  Great  Western  R. 
Co.,  1  Q.  B.  D.  616;  Burke  v.  South 
Eastern  R.  Co.,  6  C.  P.  D.  1. 

IMITli— <1«  or  l«tt«Tlia«ds  see  infra 

1  498. 

Ttimpniph  blaaka  see  Telegraphs 
and  Telephones   [37  Cyc  1693]. 

94.  McMillan  v.  Michtgan  South- 
ern, etc.,  R.  Co.,  16  Mich.  79,  93  AmD 
208;    Henderson   v.    Stevenson,    L.   R. 

2  H.  L.  Sc.  470;  Parker  v.  South 
Eastern  R.  Co.,  2  C.  P.  D.  416;  Skrine 
V.  Gould,  29  T.  L.   R.   19. 

96.  Ala. — Western  R.  Co.  t.  Bar- 
well.  91  Ala.   340,  8  S  649. 

Ark. — St.  •  LoMis,  etc.,  R.  Co.  v. 
Weakly,  60  Ark.  397,  8  8W  184,  7 
AmSR  104. 

Mass. — ^Fonseca  v.  Cunard  SS.  Co., 
168  Mass.  668,  27  NB  666,  26  AmSR 
660,  12  LRA  840. 

Mich.— McMillan  v.  Michigan,  etc., 
R.  Co.,  16  Mich.  79,  93  AmD  208. 

N.  T.— HiU  V.  Syracuse,  etc.,  R.  Co., 
73  N.  T.  361,  29  AmR  163. 

Tenn. — Dillard  v.  LiOUisviUe,  etc., 
R.  Co.,  2  Lea  288. 

Eng. — Parker  v.  South  Eastern  R. 
Co.,  2  C.  P.  D.  416. 

[a]  XUnstratloiia. — (1)  Where  an 
ocean  steamship  ticket  was  a  large 
document  of  two  quarto  pages,  was 
covered  with  printing  and  writing, 
and  contained  elaborate  provisions  in 
regard  to  the  rights  of  the  passen- 
ger, it  was  held  that  the  purchaser 
was  bound  by  its  provisions,  since 
no  one  who  could  read  could  glance 
at  it  without  seeing  that  it  under- 
took expressly  to  provide  the  par- 
ticulars which  should  fovem  the  con- 
duct of  the  parties  until  the  pas- 
senger reached  the  point  of  destina- 
tion, and  in  that  particular  It  was 
entirely  unlike  the  pasteboard  tickets 
which  are  commonly  sold  to  passen- 
gers on  railroads.  Fonseca  v.  Cunard 
SS.  Co.,  163  Mass.  653,  27  NE  665.  25 
AmSR  660.  12  LRA  340.  (2)  Where 
a  ticket  was  given  for  article?  de- 
posited  in   the   cloakroom  at  a   rail- 


road station,  it  was  said:  "If  the 
person  receiving  the  ticket  did  not 
see  or  know  that  there  was  any  writ- 
ing on  the  ticket,  he  is  not  bound 
by  the  conditions;  that  if  he  knew 
there  was  writing,  and  knew  or  be- 
lieved that  the  writing  contained 
conditions,  then  he  is  bound  by  the 
conditions;  that  if  he  knew  there 
was  writing  on  the  ticket,  but  did 
not  know  or  believe  that  the  writing 
contained  conditions,  nevertheless 
he  would  be  bound,  if  the  delivering 
of  the  ticket  to  him  in  such  a  man- 
ner that  he  could  see  there  was  writ- 
ing upon  it,  was,  in  the  opinion  of 
the  Jury,  reasonable  notice  that  the 
writing  contained  conditions."  Par- 
ker V.  South  Eastern  R.  Co.,  8  C.  P. 
D.  416,   423. 

98.  Madan  v.  Sherard,  73  N.  T. 
329.  29  AmR  163  [aff  42  N.  Y.  Super. 
363];  Neuman  ▼.  National  Shoe,  etc.,  < 
Exch.,  26  Misc.  388,  56  NTS  198. 

97.  See  Carriers  i  1682. 

98.  See  Carriers  !!  1136.  1137. 
C9.    Neutnan  v.  National  Shoe,  etc., 

Exch.,  26  Misc.  888,  391,  56  NTS  193 
[aft  26  Misc.  412,  54  NYS  942]. 

[a]  ZJaltetlMi  of  UabiUty  of  col- 
leottoa  ac«Be7<— A  collecting  agency 
which  plaintifC  had  employed  on  sev- 
eral occasions  received  a  claim  from 
him  to  collect  and  sent  a  receipt 
therefor,  on  the  back  of  which  was 
printed  a  clause  stating  that  they 
did  not  guarantee  clients  against 
loss  from  the  dishonesty  of  an  at- 
torney or  the  suspension  of  a  bank. 
There  was  nothing  on  the  face  of  the 
receipt  to  call  attention  to  such  rules. 
PlaintifC  testified  that  the  conditions 
indorsed  on,  the  receipt  were  never 
brought  to  his  attention,  and  it  was 
held  that  he  was  not  bound  by  the 
conditions.  "The  appellant,"  said  the 
court,  "calls  our  attention  to  a  class 
of  cases  clearly  distinguishable  from 
the  one  under  review.  They  relate 
to  the  construction  placed  u|>on  con- 
ditions in  telegraph  blanks,  bills  of 
lading,  shipping  and  express  receipts 
and  other  commercial  instruments  of 
like  description.  In  such,  it  has  been 
held  that  the  uniform  character  of 
those  Instruments  and  the  nature  of 
the  business  to  which  they  relate 
create  a  presumption  of  knowledge 
of  the  attendant  conditions  and  lim- 
itations, or  that  by  using  certain 
blank  forms  upon  which  the  terms 
and  restrictions  confront  the  sub- 
scribing party,  he  is  deemed  to  have 
assented  to  them.  No  such  presump- 
tion exists  respecting  a  paper  pur- 
Sorting  to  be  an  ordinary  receipt, 
ence  the  necessity  of  proof  to  es- 
tablish notice  to  the  plalntilT  of  the 
undisclosed  clause  of  exemption  from 


For  later  eaSM,  d«T*lopiiieata  and  obaocaa  in  the  law  see  cumulative  Annotations,  same  title. 


liability,  which  the  defendant  insert- 
ed in  a  manner  not  calculated  to  at- 
tract attention."  Neuman  v.  Nation- 
al Shoe,  etc..  Elxch.,  26  Hlac.  998. 
391,  66  NTS  198  [ah  26  Ulsc.  412, 
64   NTS   942]. 

1.  Authors,  etc.,  Assoc,  v.  cyOor- 
man  Co..  147  Fed.  616. 

2.  U.  S. — Michigan  Cent.  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ed.  l97;  Ayrea  v.  Western 
R.  Corp.,  2  F.  Cas.  No.  689,  14 
Blatehf.  0. 

D.  C. — Toledo  Computing  Scale  Co. 
v.  Garrison,  28  App.  243. 

111.:— Western  Transp.  Co.  v.  Kew- 
hall,  24  111.  466,   76  AmD  760. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Cox,  29  Ind.  36ir  95  AmD  640. 

Mich. — ^Michigan  Cent.  R.  Co.  v. 
Hale,  6  Mich.  243. 

Vt. — Newell    v.    Smith,    49   Vt.    255. 

Bng. — Henderson  v.  Stevenson,  Lt 
R.   2H.   L.  Sc.  470. 

But  see  Bell  Tel.  Co.  v.  Duchesne. 
(Que.)  21  DomLR  822  (where  a  tele- 
phone subscriber  was  held  bound  by 
conditions  on  the  back  of  tb«  con- 
tract). 

"The  practice  of  attonpting  to  In- 
corporate conditions  in  a  contract  by- 
indorsement  of  same  upon  the  back 
or  any  other  part  thereof  is  one  not 
to  be  encouraged;  and  there  seems  to 
be  no  greater  reason  for  holding  a 
party  bound  by  such  indorsement  on 
a  contract  of  this  nature,,  unless  ob- 
served and  assented  to  by  him.  than 
in  the  case  of  a  carrier's  contract 
for  transportation."  Toledo  Com- 
puting Scale  Co.  v.  Garrison,  28  App. 
(D.  C.)   243,  248. 

8.  Mass. — Hoadley  v.  Northern 
Transp.  Co.,  116  Mass.  304,  15  AntR 
106;  Grace  v.  Adams,  100  Mass.  606, 
97  AmD  117.   1  AmR  181. 

Mo. — Snider  v.  Adams  Etxpresa  Co.. 
63   Mo.   376. 

N.  Y.— Blossom  v.  Dodd,  41  N.  T. 
264,  8  AmR   701. 

Pa. — ^Verner  v.  Sweltcer,  82  Pa.  208.. 

Eng. — Butler  v.  Heane,  2  Campb. 
416;  Wllllannson  v.  North  of  Scotland, 
etc..  Steam  Nav.  Co.,  (1916)  S.  C.  664; 
Sage  v.  Spiers,  81  T.  L.  R.  204. 

4.  Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  108  Ind.  121,  2  NE  344,  68  AtnR 
600;  Barney  v.  Prentiss,  4  Karr.  tc.  J. 
(Md.)  317,  7  AmD  676;  Cobden  v. 
Bolton,  2  Campb.  108;  Munn  v.  Baker. 
Holt  N,  P.  646  note,  3  ECL  263.  S 
SUrk.  266.  3  ECL  399;  Gouger  v. 
Jolly,  Holt  N.  P.  817.  3  ECL.  130. 

5.  Madan  t.  Sherard,  73  N.  Y.  329, 
29  XmR  163. 

6.  New  York,  etc.,  R.  Co.  ▼.  Saylea, 
87  Fed.  444,  32  CCA  486. 

7.  Royal  Electric  Co.  v.  Dui>ere, 
IT  Que.  Super.  634. 
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CONTRACTS 
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contaiih' 

[i  80]  (e)  Wlien  Oase  Is  One  of  Qtmnl  Notioe. 
If  the  person  making  an  offer  is  exercising  a  public 
calling  and  obliged  by  law  to  serve  all  who  apply, 
a  general  notice  limiting  liability  will  not  be  pre- 
sumed to  be  assented  to  by  one  who  has  seen  the 
notice,*  although  it  mi^t  be  so  in  the  case  of  an 
ordinary  bailee.^" 

[$81]  (f)  Notice  Beceived  after  Agreement. 
Terms  brought  to  the  acceptor's  notice  after  the 
agreement  is  complete  will  not  affect  the  agree- 
ment." Therefore,  if  a  person  cannot  be  charged 
with  notiee.  of  the  ctnditions  contained  in  a  paper 
whieh  he  accepts  as  containing  the  actual  offer  at 


8.  Strohn  v.  Detroit,  etc.,  R.  Co., 
21  Wis.  ^54.  94  AmD  564;  Simpson 
V.  VauKhan,  2  Atk.  31,  ^6  Reprint 
416. 

8.  U.  8.— MlchlM-n  Cent.  R.  Co.  v. 
Mineral  Sprlnra  Mfg.  Co.,  16  "^all. 
318,  21  Lk  ed.  297:  New  Jersey  Steam 
Nav.  Co.  V.  Merchants  Bank,  6  How. 
344,  12  L.  ed.  465. 

Conn. — ^Hale  v.  New  Jersey  Steam 
Nav.  Co.,  15  Conn.  539,  39  AmD  898. 

111. — Western  Transfi.  Co.  v.  New- 
hall.   24  III.  466.  76  AmD  760. 

Mass. — Judson  v.  Western  R.  Corp., 
6  Allen  486,  88  AmD  646. 

Mich. — McMillan  v.  Mlchltran 
Southern,  etc.,  R.  Co.,  16  Mich.  79, 
93  AmD  208. 

Pet— Camden,  etc.,  R.  Co.  v.  Bal- 
dauf.   16  Pa.  67,  55  AmD  481. 

Tex. — Ryan  v.  Missouri,  etc.,  R. 
Co..  66  Tex.  IS,  67  AmR  689. 

W.  Va. — ^Brown  v.  Adams  Express 
Co.,  16  W.  Va.  812. 

Wis. — Oleason  v.  Goodrich  Transp. 
«o..  32  Wis.   85.   14  AmR  716. 

Eng. — Henderson  v.  Stevenson,  Ii. 
R.   2   H.   L.   Sc.   470. 

Carrier  see  Carriers  fi  175,  176,  1163, 

1682. 
Innkeraer    see    Innkeepers    (22    Cyc 

10881. 

10.  See  Grant  v.  Dreyfus,  5  Cal. 
Unrep.  Cas.  970,  62  P  1074  (holding 
that  a  newspaper,  notice  hy  a  keeper 
of  a  pasture  that  he  wanted 'every 
horse  taken  out  as  soon  as  possible, 
and,  if  not,  the  owner  would  be 
charged  a  certain  amount  per  day, 
is  sulllcient  to  charge  one  who  read 
the  notice  with  the  terms  thereof  as 
under  an  implied  contract);  Hol- 
lister  V.  Nowlen,  19  Wend.  (N.  T.) 
234.  247,  32  AmD  4S6  (where  it  is 
said  by  way  of  illustration:  "If  a 
coat  be  ordered  from  a  mechanic  after 
he  has  given  the  customer  notice 
tliat  he  will  not  furnish  the  article 
at  a  less  price  than  one  hundred  dol- 
lars, the  assent  of  the  customer  to 
pay  that  sum,  though  it  be  double 
the  value,  may  perhaps  be  implied; 
but  If  the  mechanic  had  been  under 
a  legal  obligation,  not  only  to  fur- 
nish the  coat,  but  to  do  so  at  a  rea- 
sonable price,  no  such  implication 
could  arise"). 

11.  Dale  y.  See,  61  N.  J.  L.  878, 
18  A  306..  14  AmStC  688,  6  L>RA  683. 

13.  Dale  v.  See,  51  N.  J.  L..  378,  18 
A  306,  14  AmSR  688,  E  L.RA  583. 
See  also  Brlttaln  Dry  Goods  Co.  v. 
Birkenfeld.  20  Mont.  847,  350,  51  P 
263  (where  a  wholesale  dry  goods 
dealer  sold  through  its  traveling 
salesman  a  quantity  of  goods  at  cer- 
taiii  prices  and  on  certain  terms, 
eontwied  in  a  written  memorandum 
signed  by  the  salesman,  and  the 
goods  were  shipped,  and  with  them 
the  Invoice  on  which  was  printed  the 
words  "All  bills  become  due  when 
parties  suspend  payment,  assign,  or 
sell  out  All  goods  dated  ahead  are 
merely  consigned  and  subject  to  re- 

S levin  until  said  dating  has  expired. 
;etentlon  of  goods  will  l)e  consid- 
ered acceptance  of  all  the  terms 
hereon."  The  customer  received  and 
held  the  goods  without  objection, 
and  prior  to  the  expiration  of  the 
dating  he  assigned.  The  notice,  It 
was  held,  was  not  binding  on  him, 
as    the    principal    had    no    right    to 


modify  the  terms  of  the  agreement 
made  with  the  agent  That  agree- 
ment flzed  the  rights  and  Ubllltles 
of  both  parties  and  could  not  be 
changed  by  any  notice  that  one 
might  give  to  the  other). 

[a]  XUuatiatlOB,— PlaintUI  deliv- 
ered to  defendant  a  quantity  of  silk 
to  be  dyed,  and  when  It  was  returned 
It  was  found  to  be  badly  and  unsklll- 
fuUy  done.  Plaintiff  brought  an  ac- 
tion for  the  defective  workmanship. 
The  defense  was  that  when  the  silk 
was  delivered  back  to  plalntifF  it  was 
accompanied  by  a  bill  of  charges  on 
which  was  printed  the  notice,  "all 
claims  for  dellclency  or' damage  must 
be  made  within  three  days  from  date, 
otherwise  not  allowed";  that  plain- 
tiff knew  of  such  notice  but  made  no 
claim  within  the  time;  and  that  by 
accepting  the^  goods,  knowing  of  the 
notice,  a  contract  was  created  on  the 
terms  of  the  notice.  But  the  court 
held  that  there  was  no  consideration 
to  support  such  an  agreement,  saying 
in  substance  that,  on  a  bailment 
of  goods  for  work  and  labor  on  them, 
the  contract  between  the  parties 
arises  Immediately  on  the  delivery  of 
the  goods  to  the  bailee.  That  the 
contract  Is  that  the  work  shall  be 
performed  with  reasonable  skill  and 
care  and  that,  the  work  being  com- 
pleted, the  goods  shall  be  returned  to 
the  owner.  The  bailee  cannot  pre- 
scribe the  terms  on  which  he  will 
return  them,  and  an  agreement  of 
the  bailee  that  he  will  make  a  claim 
for  damages  within  a  certain  time 
lacks  a  consideration,  for  the  bailee 
is  bound  to  return  them  uncondition- 
ally. Dale  V.  See;  61  N.  J.  L.  378, 
38(r,  18  A  306,  14  AmSR  688,  6  LRA 
683. 

13.  U.  S. — ^Minnesota,  etc.,  R.  Co. 
V.  Columbus  RolUng-Min  Co..  119  U. 
S.  149.  7  set  168,  31  L.  ed.  376:  Carr 
V.  Duvall,  14  Pet  77,  10  L.  erf.  361; 
Kelley  v.  Sibley,  137  Fed.  586,  69 
CCA  674;  Ricloml  V.  Taylor,  122  Fed. 
931.  59  OCA  455;  MarUn  v.  North- 
western Fuel  Co.,  32  Fed.  696;  Frank- 
lin v.  Helser,  9  F.  Cas.  No.  6,064,  6 
Blatchf.  426. 

Ala. — ^HuntsviUe  Branch  Bank  y. 
Steele,  10  Ala.  915. 

Aril. — Cerro  Cobre  Dev.  Co.  v.  Du- 
vall,  16  Arls.  485,   147  P  695. 

Ark.— Cage  v.  Black,  97  Ark.  613, 
134  SW  942;  Amis  v.  Conner,  43  Ark. 
837. 

•Cal. — ^Burke  v.  Wells,  60  Cal.  218: 
Butchel  College  v.  CHiamberloix,  < 
Cal.  A.  246,   84  P  1000. 

Conn. — Gardner  v.  Hartford,  14 
Conn.   196. 

Fla. — Strong,  etc.,  Co.  v.  Baars,  80 
Fla   253,   54  S  92. 

_I1I. — Corcoran  v.  White.  117  IlL 
ITS,   7   NE   626,   57   AmR   858. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Shea,  174  Ind.  303,  91  NE  1081:  Mill- 
er V.  Sharp,  52  Ind.  A.  11,  100  NB 
108;  Cal  Hirsch  Iron,  etc.,  Co.  v.  Peru 
Steel  Casting  Co.,  50  Ind.  A.  69,  96 
NE  807. 

Iowa. — Hankins  v.  Young,  166  NW 
380;  Breen  v.  Mayne,  141  Iowa  399, 
118  NW  441:  Slebold  v.  Davis,  67 
Iowa  560,  25  NE  778;  Baker  v.  John- 
son County,  37  Iowa  186. 

Ky. — Shaw  v.  Ingram-Day  Lumber 
CO..  162  Ky.  329.  153  SW  431.  LRA 
1916D   146;   Hutcheson  v.   Blakeman,  ' 


the  very  instant  that  it  is  delivered  to  him,  ev«n 
actual  notiee  afterward  will  have  no  effect.^' 

[f  82J  d.  Sofflcittncy  of  Acceptance — (1)  Oondi- 
tions  Prescribed  by  Offer — (a)  In  OeneraL  The 
offerer  has  a  right  to  prescribe  in  his  offer  any  con- 
ditions as  to  time,  place,  quantity,  mode  of  accept- 
ance, or  other  matters  which  it  may  please  him  to 
insert  in  and  make  a  part  thereof,  and  the  accept- 
ance, to  conclude  the  agreement,  must  in  every  re- 
spect meet  and  correspond'  with  the  offer,  neither 
falling  short  of  or  going  beyond  the  terms  proposed, 
but  exactly  meeting  them  at  all  points  and  closing 
with  them  jnst  as  they  stand.^^ 

[$  83]  (b)  Oonditiona  as  to  Time  of  Acceptasoe. 

Moxley    v.    Moxley,    2 


Sun    Mut.    Ins. 


3    Mete.     80; 
Mete.    309. 

La. — Cornelson    v. 
Co..  7  La.  Ann.  345. 

Me. — Jenness  v.  Mt.  Hope  Iron  Co., 
63   Me.   20. 

Mass. — Kincaid  v.  Baton,  98  Mass. 
139,   93  AmD  142. 

Mich.— Wilkin  Mfg.  Co.  v.  H.  M. 
Loud,  etc..  Lumber  <%.,  94  Mich.  158. 
63  NW  1045. 

Mo. — Taylor  v.  Van  Schraeder,  107 
Mo.  206,  16  SW  675;  Strange  v.  Crow- 
ley, 91  Mo.  287,  2  SW  421;  Union 
Service  Co.  v.  Moftet-West  Drug  Co.. 
148  Mo.  A.  327,  128  SW  7;  Arnold  v. 
Cason,  95  Mo.  A.  436.  69  SW  34;  Chi- 
cago Continental  Nat  Bank  v.  Far- 
rlB,  77  Mo.  A.  186;  Eagle  Mill  Co.  v. 
Caven,  76  Mo.  A.  468;  McLean  v. 
Pastime   Gymnasium   Assoc.,    64   Mo. 

A.  65;   Cangas   v.   Rumsey  Mfg.  Co.. 

37  Mo.  A.  297. 

Mont — Long  v.  Needham,  37  Mont. 
408,  98  P  731,  733  [quot  Cyc);  SUte 
V.  State  Prison  Comrs.,  S7  Mont.  378, 
391.  96  P  736  [quot  Cyc];  Brophy  v. 
Idaho  Produce,  etc.,  Co.,  81  Mont 
279.   78  P  493. 

Nebr. — ^Knim  v.  Chamberlain,  67 
Nebr.  220.   77  NW  666. 

N.  H. — Beckwith  v.  CAeever,  21  N. 
H.  41. 

N.  J.— Potts  V.  Whitehead.  23  N.  J. 
Eo.  612. 

N.  T. — Poel  V.  Brunswick-Balke- 
CoUender  Co.,  216  N.  T.  310,  110  NB 
619;  Wittwer  v.  Hurwits,  216  N.  T. 
259.  110  NE  433;  Fitch  v.  Snedeker. 

38  N.  T.  248,  97  AmD  791-  Jones  v. 
Phoenix  Bank.  8  N.  Y.  228;  Greenwich 
Bank  V.  Oppenhelm,  133  App.  Dlv. 
686,  118  NYS  297;  Mahar  v.  Comp- 
ton.  18  App.  Dlv.  636,  46  fTTS  426; 
Myers  v.  Smith.  48  Barb.  614;  Treat 
V.  Ullman,  34  Misc.  663.  69  frrs  974; 
American  Woolen  Co.  v.  Moskowlts, 
140  NYS  622;  Mactler  v.  Frith,  6 
Wend.  103,  21  AmD  263. 

N.  C— Morrison  v.  Parks,  164  N.  C. 
197,  80  SE  86;  TroIUnger  v.  Fleer, 
157  N.  C.  81.  72  SE  796. 

Or. — ^Henry  v.  Harker.  61  Or.  276. 
118  P  206.  208,  122  P  298   tclt  Cycl. 

Pa — Jaxthelmer  v.  Sharpsvllle,  238 
Pa.' 42,  85  A  994;  Borland  v.  Guffey, 
1  Grant  394. 

R..I. — Thurber  v.  Smith,  26  R.  I. 
60,  54  A  790. 

S.  C. — (Canton  v.  Young,  46  S.  C.  L. 
646. 

Tex. — ^Blaln  v.  Paclflc  Express  Co., 
69  Tex.  74,  6  SW  679;  Walker  Grain 
Co.  V.  Denlson  Mill,  etc.,  Co.,  (Civ. 
A.)  178  SW  656;  Hubbard  City  Cotton 
Oil,  etc.,  Co.  v.  Nichols,  (Civ.  A.)  89 
SW   795. 

Vt. — Davenport  v.  Newton.  71  Vt 
11,   42  A  10877 

Va — Gibney  v.  Arlington  Brewing 
Co.,  112  Va.  117,  120,  70  SB  485  [quot 
Cyc]. 

Wis. — Baker  v.  Holt.  56  Wis.  100; 
Austin  V.  Milwaukee  County.  24  Wis. 
278-  Northwestern  Iron  Co.  v.  Meade, 
21  Wis.  474,   94  AmD  557. 

Can. — Cole  v.  Sumner,  30  Can.  S. 
C.  379;  Mclntyre  v.  Hood,  9  Can.  S. 
C.    556. 

B.    C. — Williams    v.    Hamilton.    IS 

B.  C.  268. 
Man. — Pearson  v. 

175,    4   DomLR    413, 
N.  S. — Sumner  v. 
8.  481. 


O'Brien.  22  Man. 
20  WestLR  610. 
Thompson,  31  N. 
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Where  the  offer  specifies  a  time  of  acceptance,  an 
acceptanee  after  that  tims  will  be  nugatory  as  an 
acceptance,**  unless  the  offerer  assents  thereto  with 
full  knowledge  that  it  was  not  made  within  the 
period  named.^''  An  offer  which  calls  for  a  reply 
"by  return  mail,"  "in  course  of  post,"  oi:  the 
like,  must  be  accepted  by  mailing  an  answer  either 
by  the  next  mail  after  it  is  received  or  daring  the 
same  day  that  the  offer  is  received."  When  no 
time  for  acceptance  is  specified  a  reasonable  time  is 
implied."  An  offer  to  carry  all  goods  that  may  be 
presented  to  the  offerer  for  carriage  during  the 
year,"  or  an  offer  to  supply  goods  at  certain  prices 
during  twelve  months,"  may  be  accepted  by  de- 
livering g^ods  to  be  carried  or  ordering  goods  from 
time  to  time  during  the  twelve  months,  provided 


the  offer  is  not  previously  withdrawn.  So  a  guar- 
anty of  the  payment  of  g^ods  supplied  or  money 
advanced  during  a  certain  time  is  a  continuing 
offer  of  this  character.*" 

[$  84]  (c)  Conditions  as  to  Place  of  Acceptaoca. 
An  offer  which  prescribes  acceptance  at  a  particu- 
lar place  cannot  be  turned  into  a  binding  contract 
by  sending  an  acceptance  to  another  place,  unless 
the  condition  is  waived.^' 

[i  85]  (d)  Oonditions  as  to  Mode  of  Acceptance. 
As  a  general  rule  if  a  particular  mode  of  accept- 
ance is  prescribed  by  the  offer,  the  condition  must 
be  complied  with,  unless  it  is  waived.^  But  while 
a  party  making  an  offer  may  specify  how  it  shall 
be  accepted  in  order  to  complete  the  contract,  yet, 
if  he  does  not  so  specify,  anything  which  in  law 


Ont— Belts  v.  Smith,  16  Ont  413 
[app  allowed  16  Ont.  A.  4211;  Om- 
nium Securities  Co.  v.  Richardson,  7 
Ont.  182. 

Que. — St.  Lawrence  Inv.  Co.  v. 
Levesque.  18  Que.  K.  B.  28$;  Rohl- 
chon  V.  B.  P.  Charlton  Co.,  8»  Quo. 
Super.    22. 

"An  acceptance  must  correspond  to 
the  offer  at  every  point,  and  must 
conclude  the  aKreement."  U.  S.  v. 
P.  J.  Carlln  Conatr.  Co.,  224  Fed. 
859.   865,    138   CCA   449. 

"An  acceptance,  to  be  good,  must, 
of  course,  be  such  as  to  conclude  an 
agrreement  or  contract  between  the 
parties.  And  to  do  this,  It  must  In 
every  respect  meet  and  correspond 
with  the  offer,  neither  falling  within 
nor  going  beyond  the  terms  proposed, 
but  exactly  meeting  them  at  all 
points  and  closing  with  tbem.Just  afi 
they  stand."  Per  Woodhullr  J.,  in 
Potts  V.  Whitehead,  28  N.  J.  Bq.  612, 
614. 

"In  order  to  convert  a  proposal 
Into  a  promise  the  constituents  of 
the  acceptance  tendered  must  comply 
with  and  conform  to  the  conditions 
and  exigencies  of  the  proposal. .  The 
acceptance  must  be  of  that  which  is 

Proposed  and  nothing  else  and  must 
e  absolute  and  unconditional.  What- 
ever the  proposal  requires  to  fulfil 
and  effectuate  acceptance  must  be  ac- 
complished and  the  acceptance  must 
Include  and  carry  with  it  whatever 
undertaking,  right  or  Interest  the 
proposal  calls  for,  and  there  must  be 
an  entire  agreement  between  the  pro- 
posal and  acceptance  in  regard  to 
the  subject-matter  and  extent  of  in- 
terest to  be  contracted.  If  the  par- 
ties do  not  refer  to  the  same  things 
in  the  same  sense  the  transaction  is 
simply  one  of  proposals  and  counter 
proposals."  Eggleston  v.  Wagner,  46 
Mich.   610,  620,  10  NW  37. 

Ooadittoaal  or  varylBir  aooaptaac* 
see  Infra  {  86. 

14.  U.  S. — ^Waterman  v.  Banks, 
144  U.  S.  394,  12  SCt  646,  36  L.  ed. 
479;  Rlckard  v.  Taylor.  122  Fed.  931, 
69  CCA  455;  Richardson  v.  Hardwick, 
106  U.  S.  252,  1  SCt  213,  27  L.  ed. 
841;  Carr  v.  Duval,  14  Pet.  77.  10 
L,.  ed.  361;  McConkey  v.  Peach  Bot- 
tom Slate  Co.,  68  Fed.  830,  16  CCA  8. 

Fla. — Strong,  etc.,  Co.  v.  Baars,  60 
Fla.   253,  64  S  92. 

111.— Maclay  v.  Harvey,  90  111.  626. 
32  AmR  36;  Larmon  v.  Jordan,  66 
111.   204. 

Ky. — Postal  Tel.  Cable  Co.  v.  Louis- 
ville Cotton  Seed  Oil  Co.,  140  Ky.  606. 
131   SW  277. 

Mass. — Home  v.  Nlver,  168  Mass. 
4,  46  NB  393  (holdlui;  that,  where  de- 
fendants wrote  plaintiff  offering  to 
sell  coal  at  a  certain  price  and  ask- 
ing plaintiff  to  wire  them  at  their  ex- 
pense on  receipt  of  the  offer,  a  let- 
ter written  two  days  thereafter  or- 
dering a  certain  amount  came  too 
late);  Lewis  v.  Browning,  130  Mass. 
173. 

Minn. — Cannon  River  Mfg.  Assoc 
v.  Rogers,  42  Minn.  127,  43  NW  792, 
18  AmSR  497. 


N.  J.  —Potts  v.  Whitehead,  20  N.  J. 
Eq.  66  faff  23  N.  J.  Eq.  512];  Hough- 
wout  V.  Boisaubln.  18  N.  J.  Kq.   318. 

X.  T. — Taylor  v.  Rennie.  35  Barb. 
272;  Howells  v.  Stroock,  30  Misc.  569. 
62  NTS  870;  Brltton  v.  Phillips,  24 
HowPr  111;  Mactier  v.  Frith,  6  Wend. 
103,   21  AmD  262. 

N.  C. — Morrison  v.   Parks,   184   N. 

C.  197,  80  SB  86;  Union  Nat.  Bank  v. 
Mills,  106  N.  C.  347,  11  SB  821,  19 
AmSR  538. 

N.  D.-— Ackerman  v.  Maddux,  26  N. 

D.  50,  143  NW  147. 

Oh. — liongworth  v.  Mitchell,  26  Oh. 
St   384. 

Pa. — McMillan  v.  Philadelphia  Co., 
159  Pa.   142,   28  A  220. 

W.  Va. — ^Weaver  v.  Burr,  tl  W.  Va. 
736.   8   SB  743.   3   LRA  94. 

Wis. — Cummlngs  v.  tdike  Realty, 
86  Wis.   382,   67   NW  48. 

Ont. — Bohan  v.  Qalbraith,  9  Ont 
WR    95. 

[a]  niuatnttlon. — If  an  offer  is 
made  by  letter,  the  proposer  request- 
ing an  answer  by  telegraph,  "yes"  or 
"no,"  and  stating  that  unless  he  re- 
ceive the  answer  by  a  certain  date 
he  "shall  conclude  "no,' "  the  offer  is 
made  dependent  on  an  actual  receipt 
of  the  telegram  on  or  before  the 
date  named,  Lewis  v.  Browning,  130 
Mass.  173. 

[b]  One  who  haa  oatU  »  oertala 
day  to  accept  may  accept  on  that 
day  if  the  otter  is  still  open. 
Houghwout  V.  Boisaubln,  18  N,  J.  Bq. 
315. 

OondittOBS  M  to  time  of  perfotm- 
aaoe  see  infra  i  86. 

£apa«  of  offer  la  cmm  of  dd»y  la 
acceptaaoe  see  Infra  {  111. 

15.  IT.  S.— Waterman  v.  Banks,  144 
IT.  S.  394,  12  SCt  646,  36  L.  ed.  479. 

111. — Maclay  v.  Harvey,  90  HI.  626, 
32  AmR  36;  I^armon  v.  Jordan,  66 
111.    204. 

Mass. — Lewis  v.  Browning,  130 
Mass.  173;  McCulloch  v.  Bagle  Ins. 
Co     1  Pick    278. 

a.  C. — Union  Nat.  Bank  v.  Miller, 
106  N.  C.  347,  11  SB  32},  19  AmSR 
538. 

Wis. — ^Atlee  V.  Bartholomew.  69 
Wis.  43,  33  NW  110,  6  AmSR  103; 
Cheney  v.  Cooke,  7  Wis.  413. 

Bng.— Morrell  v.  Studd,  [1913]  2 
Ch.  648;  Adams  v,  Llndsell,  1  B.  & 
Aid.  681,  106  Reprint  260,  6  BRC  80; 
Dunlop  V.  Hlgglns,  1  H.  L.  Cas.  381,  9 
Reprint  805. 

16.  U.  S.— Carr  v.  Duval  14  Pet. 
77,  10  L.  ed.  361;  Ortman  v.  Weaver, 
11  Fed.   368. 

111.— Maclay  v.  Harvey,  90  111.  525, 
32  AmR  35. 

Md. — Bernard  v.  Torrance,  6  Gill 
&  J.  383. 

N.  T. — Taylor  v.  Rennie,  36  Barb. 
272.  See  Palmer  v.  Phoenix  Mut.  L. 
Ins.  Co.,  84  N.  T.  63,  71  (where  an 
insurance  company  requested  pay- 
ment of  an  Insurance  premium  by  the 
insured  "Tjy  return  of  mall  or  by 
express,"  and  the  insured  mailed  the 
money  on  the  day  that  he  received 
the  letter  in  time  to  leave  by  the 
evening  outgoing  mail,  instead  of  by 


a  mail  which  left  earlier  In  the  day. 
it  was  held  that  the  acceptanre  was 
in  time;  the  court  saying:  "The  re- 
quest in  Skinner's  letter  was  not 
tnat  the  money  should  be  sent  by  the 
flrst  return  mail,  and  no  one  re- 
ceiving such  a  letter  residing  in  a 
city  where  there  were  several  mails 
every  day,  would  so  understand  it"). 

N.  D. — Ackerman  v.  Maddux,  .26  N. 
D.  50,  143  NW  147. 

Bng. — Dunlop  v.  Hlgglns,  1  H.  L. 
Cas.   381.   9   Renrint   805. 

[a]  mnatntlos^— Defendant.  by 
letter  sent  through  the  mall,  offered 
platntlfl  employment,  stating  terms, 
and  asking  for  a  reply  by  return 
mail,  and  plaintiff,  on  tne  day  after 
the  receipt  of  the  letter,  gave  a  pos- 
tal card  accepting  the  offer  to  a  boy 
to  be  mailed,  but  the  boy  neglected 
to  mail  it  until  two  days  later.  It 
was  held  that  defendant  was  not 
bound  by  his  offer,  and  that  he  was 
not  bound,  after  receiving  the  postal 
card,  to  notify  plaintiff  that  It  was 
not  in  time.  Maclay  v.  Harvey,  90 
111.  626.  32  AmR  35. 

17.  BeMoaable  Uat*  see  infra  I 
IIL 

18.  Burton  v.  Great  Northern  R. 
Co.,  9  Bxch.   607,  156  Reprint  216. 

19.  •  Great  Northern  R.  Co.  v. 
Wltham.  L.  R.  9  C.  P.  16. 

ao.  Clarke  v.  Blrley,  41  Ch.  D. 
422;  Morrell  v.  Cowan,  7  Ch.  D.  161; 
Offord  V.  Davles,  12  C.  B.  N.  S.  748. 
104  BCL  748.  142  Reprint  1386. 

Ooatlatdac  naxaaiia*  see  Guar- 
anty [20  Cyc  14381. 

81.  Bllason  v.  Henshaw,  4  Wheat 
(V.  8.)  226.  4  L.  ed.  666;  Minneapolis 
Threshing  Mach.  Co.  v.  Bvans.  139 
Fed.  860;  Strong,  eta,  Co.  v.  Baars, 
60  Fla.  263.  64  S  92;  Morrison  v. 
Parks.  164  N.  C.  197.  80  SB  86. 

Ooadltloaa  aa  to  sUui*  of  perform- 
•aoe  see  Infra  |  860. 

33.  Strong,  etc.,  Co.  v.  Baars.  60 
Fla.  253,  64  S  92;  Payne  v.  Yonkers 
Electric  Light  etc..  Co..  147  App. 
Div.  682.  132  NTS  680;  Morrison  v. 
Parks.  164  N.  C.  197,  80  SB  85;  Farm- 
ers Produce  Co.  v.  McAlester  Stor- 
age, etc.,  Co..  (Okl.)  ISO  P  488. 

la]  Xa  a  le^diay  omw  in  the  Uni- 
ted States  supreme  court,  defendant, 
by  letter  sent  by  the  wagoner,  of- 
fered to  purchase  flour  from  plain- 
tiffs, the  letter  stating  that  the  an- 
swer should  be  sent  by  the  return  of 
the  wagon  which  brought  the  offer. 
Plaintiffs,  however,  mailed  their  ac- 
ceptance to  a  place  other  than  the 
destination  of  the  wagon.  It  was 
held  that  the  acceptance  was  not  suf- 
flclent,  as  it  was  not  sent  to  the  place 
described.  Bllason  v.  Henshaw.  4 
Wheat  (U.  S.)  225.  4  L.  ed.  656. 
Compare  however  Tlnn  v.  Hoffmann. 
29  I..  T.  Rep.  N.  S.  271  (where  It 
was  said  that  a  request  In  the  offer 
to  reply  "by  return  of  post"  did  not 
mean  that  the  reply  should  be  exclu; 
sively  by  mail,  and  that  a  reply  by 
telegraph,  by  verbal  message,  or  by 
any  means  not  later  than  a  letter 
sent  by  mail  would  reach  its  destina- 
tion would  be  sufficient). 


For  later  oaaes,  devalopmaata  and  ckaa^s  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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would  be  an  aeceptanee  is  sofflcient.**  And  where 
the  acceptance  actually  reaches  the  person  who  has 
made  the  ofCer,  it  is  immaterial  by  what  mode  it  is 
sent.**  So  an  offer  in  writing  may  be  accepted 
orally;**  nor  need  assent  be  manifested  by  signing 
the  offer.**  But  an  offer  may  prescribe  for  its 
acceptance  in  writing,  in  which  case  a  verbal  ac- 
ceptance will  be  insufficient  unless  it  is  assented  to 
by  the  offerer."  The  right  to  receive  written  notice 
of  aeceptanee  may  be  waived  by  parol."  An  oral 
aeceptanee  may  be  g^ood,  notwithstanding  there  has 


been  a  previous  ineffectual  attempt  to  accept  in 
writing!* 

[{  86]  (2)  Acceptuic«  Oonditionally  or  on  Terms 
Varying  from  Offer.  An  acceptance,  to  be  effectual, 
must  be  identic&l  with  the  offer  and  unconditionaL 
Where  a  person  offers  to  do  a  definite  thing,  and 
another  accepts  conditionally  or  introduces  a  new 
term  into  the  acceptance,  his  answer  is  either  a 
there  expression  of  willingness  to  treat  or  it  is  a 
counter  proposal,  and  in  neither  case  is  there  an 
agreement.^     This  is  true,  for  example,  where  an 


[b)     OoBlnet     of     ooipozatlinu— A 

contract  stlpulatintr  that  it  shall  not 
be  binding  on  a  company  until  ac- 
cepted by  Jt  through  Its  executive 
ofncer  is  not  accepted  by  a  written, 
"Accepted  .  .  .  By  .  .  .  [name 
of  company  printed)  By,"  followed 
by  the  name  of  a  person  not  shown 
to  be  such  officer.  Goldberger  v. 
Morris.   94   NTS   3S»,   360. 

23.  Mott  V.  Jackson,  172  Ala.  448, 
56  S  528. 

a*.  WUcox  V.  Cllne.  70  Hioh.  517. 
38  NW  556:  Perry  v.  Mt.  Hope  Iron 
Co..  IS  R.  I.  3S0.  5  A  632,  2  AmSR 
902.  See  Atkins  v.  Kirk,  187  III.  A. 
310;  Uster  v.  Bannerman,  (Man.)  19 
WeatLR  182. 

S5.  Bloch  V.  Stem,  152  111.  A.  434; 
Springer  v.  Cooper,  11  111.  A.  267; 
Graves  v.  Smedes,  7  Dana  (Ky.)  344; 
Woodlock  V.  Meversteln,  6  Uo.  A. 
591;  Ehrans  T.  Bonneau,  (Alta.)  17 
WeatLR  243. 

se.  Union  Sawmill  Co.  v.  Mitchell. 
122   La.   900.  48  S   317. 

[a]  bt  Sonlalaaa,  under  the  ex- 
press provisions  of  Rev.  Civ.  Code 
art  1804,  an  acceptance  of  a  proposal 
of  contract  need  not  be  by  tne  same 
act  aa  the  proposal.  Union  Sawmill 
Co.  V.  Mitchell,  122  La.  900,  48  S  317. 

87.  Barnes  Cycle  Co.  v.  Schofleld, 
111  Ga.  880,  36  SB  966;  Whitman 
Agricultural  Co.  v.  Hornbrook,  24  Ind. 
A.  256,  es  NE  602:  Briggs  V.  Sixer, 
30  N.  T.  647:  BoBshardt,  etc.,  Co.  v. 
Crescent  Oil  Co..  171  Pa.  109,  32  A 
1120. 

as.  Jones  V.  Sowers.  204  Fa.  329, 
64  A  169. 

39.  Beach,  etc,  Co.  v.  American 
Steam  Gauge,  etc.,  Mfg.  Co.,  202 
Mass.  177,  88  NB  924;  Metropolitan 
Coal  Co.  V.  Boutell  Transp.,  etc.,  Co., 
196  Mass.  72.  82,  81  NB  646. 

"There  Is  nothing  inconsistent  in 
the  plaUntiirs  accepting  a  written 
offer  both  by  word  of  mouth  and  In 
writing.  And  if  it  turns  out  that, 
through  an  unguarded  expression  in 
the  writing,  the  writing  Is  not,  al- 
though it  was  intended  to  be,  an 
acceptance,  the  oral  acceptance  which 
is  not  open  to  that  objection  is  good. 
The  difnculty  with  the  defendant's 
argument  here  is  that  in  it  he  as- 
sumes that,  if  there  is  an  attempt  to 
make  a  written  acceptance  of  a  writ- 
ten offer,  the  result,  is  the  same  as 
it  is  when  the  parties  have  reduced 
their  agreement  into  a  written  con- 
tract. That  assumption  however  is 
a  mistake.  When  one  attempts  to 
accept  in  writing  an  offer  made  in 
writing  there  is  no  mutual  agreement 
that  certain  specific  written  words 
shall  stand  as  a  statement  .of  the 
trade  ultimately  struck  between 
them.  The  question  and  the  sole 
question  is:  Did  the  person  to  whom 
the  offer  was  made  accept  it?  A 
dozen  unsuccessful  attempts  to  ac- 
cept it  do  not  affect  the  validity  of 
one  which  is  successful,  at  any  rate 
where  the  intention  in  case  of  all 
the  attempts  was  to  accept  'it." 
MetropoUtan  Coal  Co.  v.  Boutell 
Transp.,  etc.,  Co.,  supra. 

ao.  TJ.  S. — Oarr  v.  Duval.  14  Pet. 
77.  10  L.  ed.  361:  Doyle  v.  Hamilton 
Fish  Corp.,  234  Fed.  47,  148  CCA  63; 
U.  S.  v.  P.  J.  Carlin  Constr.  Co..  224 
Fed.  859.  138  CCA  449;  Rushing  v. 
Manhattan  L.  Ins.  Co.,  224  Fed.  74, 
139  CCA  BIO;  Pike  County  v.  Spencer, 
192  Fed.  11,  112  CCA  438  (rev  183 
Fed.  894];  McOovern  v.  Kaufman  Co., 


183  Fed.  78;  James  v.  Darby,  100 
Fed.  224.  40  CCA  341;  Kgultable  L. 
Aasur.  Soc.  v.  McEIrcy,  83  Fed.  631. 
28  CCA  866;  Kleinhans  v.  Jones,  68 
Fed.  742,  15  CCA  644;  Hargadine- 
McKittrlck  Dry-Goods  Co.  v.  Reyn- 
olds, 64  Fed.  660;  Crabtree  v.  St. 
Pa^il  Opera-House  Co.,  39  Fed.  746; 
Martin  v.  Northwestern  Fuel  Co.,  22 
Fed.  696;  Merrlam  v.  Lapsley,  12 
Fed.  457,  2  McCrary  606;  Ortman  v. 
Weaver,  11  Fed.  368;  Snow  v.  Miles, 
22  F.  Cas.  No.  13,146.  3  Cliff.  608. 

Ala. — Sturdivant  v.  Land,  etc,  Co., 
72  S  602,  503  [quot  Cyrl;  Hammond 
V.  Winchester.  82  Ala.  470.  2  S  882; 
Derrick  v.   Monette,    73   Ala.    7S. 

Cal. — McRae  v.  Rosa.  170  Cal.  74. 
148  P  215:  Northam  v.  Gordon,  46 
Cal.  582:  WIneburgh  v.  Gay,  27  Cal. 
A.  603,  150  P  1003;  Alexander  v.  Bos- 
worth.  26  Cal.  A.  689.  147  P  607. 

"Colo. — Salomon  v.  Webster,  4  Colo. 
353. 

Conn. — Mercer  Electric  Mfg.  Co.  v. 
Connecticut  Electric  Mfg.  Co.,  87 
Conn.  691.  89  A  909:  Hartford,  etc.,  R. 
Co!  V.  Jackson,  24  Conn.  614,  63  AmD 
177. 

D.  C. — Rankin  v.  Collins,  40  App. 
211;   Carver  v.  HalL  3   App.   170. 

Fla. — Strong,  etc.,  Co.  v.  Baara.  60 
Fla.  263,  54  S  92;  Bucki  v.  Seltc,  39 
Fla.  65.   21  S  676. 

Ga. — George  W.  MuUer  Mfg.  Co.  v. 
Benton,  137  Ga.  411.  416,  73  BE  669 
tcit  Cycl;  Van  Winkle  v.  Harris,  137 
Ga.  43.  48.  72  SE  424  (clt  Cyc];  Monk 
V.  McDaniel,  116  Ga.  108,  42  SE  360; 
Harris  v.  Amoakeag  Lumber  Co.,  97 
Ga.  466,  25  SE  519;  DilUn-Morris  Co. 
V.  Gillespie.  15  Ga.  A.  210,  82  SE 
812. 

Ida. — Phelps  V.  Good,  16  Ida.  7.6, 
86,  96  P  216  [clt  CycJ. 

III.— Middaugh  v.  Stough,'  161  111. 
312,  43  NE  1061;  Anglo-American 
Provision  Co.  v.  Prentiss,  167  111.  606, 
42  NE  157;  Blederman  v.  O'Conner, 
117  111.  493.  7  NE  463,  67  AmR  876; 
Corcoran  v.  White,  117  111.  118,  7  NE 
625,  67  AmR  858;  Maclay  v.  Harvey, 
90  111.  625,  32  AmR  36;  Darling  v.  Mc- 
Donald, 77  111.  620;  Cornwells  v. 
Krengel,  41  III.  394;  Esmay  v.  Gor- 
ton, 18  111.  483;  Illinois  F.  Ins.  Co.  v. 
Beifeld,  184  111.  A.  682;  La  Salle 
Theater  v.  Taft.  156  111.  A.  356; 
Burchard-Hulburt  Inv.  Co.  v.  Hanson, 
143  HI.  A.  97;  Goodrldge  v.  Wood, 
183  111  A.  483;  Kansas  City,  etc,  R. 
Co.  v.  McGuire  Mfg.  Co.,  108  111.  A. 
258;  Kimbark  v.  Illinois  Car.  etc.,  Co., 
103  111.  A.  632:  Rugg  v.  Davis,  15 
IIL  A.  647;  Smith  v.  Wetherell,  4  III. 
A.   666;  Fox  v.  Turner,  1  111.  A.   163. 

Ind. — Stagg  V.  Compton,  81  Ind. 
171;  Rodman  v.  Rodman,  64  Ind.  65; 
Atkins  v.  Kattman.  60  Ind.  A.  233,  97 
NE  174;  Meridian  L.  &  T.  Co.  v. 
Eaton,  41  Ind.  A.  118,  82  NB  480,  81 
NE  667. 

Ind.  T. — Balrd  v.  Pratt,  6  Ind.  T. 
38.    89    SW    648. 

Iowa. — Foshier  v.  Fetser,  154  Iowa 
147,  134  NW  656;  Cedar  Rapids  Lum- 
ber Co.  v.  Fisher,  129  Iowa  832,  335, 
105  NW  595,  4  LRANS  177:  Coad  v. 
Rogers,  116  Iowa  478,  88  NW  947; 
Naylor  v.  Butcher,  93  Iowa  340,  61 
NW  989;  Batie  v.  Allison,  77  Iowa 
318,  42  NW  306;  Sawyer  v.  Brossart, 
67  Iowa  678,  25  NW  876,  66  AmR 
371;  Siebold  v.  Davis,  67  Iowa  660, 
26  NW  778;  Clay  v.  Ricketts.  66 
Iowa  362,  23  NW  77B;  Baxter  v. 
Bishop,  66  Iowa  582,  22  NW  685; 
Steel  V.  Miller,  40  Iowa  402;  Baker 


V.  Johnson  County,  37  Iowa  186. 
Kan. — Hayes    v.    Possehl,    92    Kan. 

609,  141  P  569;  National  Bank  v. 
Duncan,  87  Kan.  610,  126  P  76;  Sey- 
mour V.  Armstrong,  62  Kan.  720,  64 
P  612;  Plant  Seed  Co.  v.  Hall,  14 
Kan.  653;  Heiland  v.  Brtel,  4  Kan.  A. 
616,  44  P  1005. 

Ky.— Hartford  L.  Ins.  Co.  v.  Milet, 
106  SW  144,  31  KyL  1297;  Hutcheson 
V.  Blakeman,  3  Mete.  80;  Moxley  v. 
Moxley,    2    Mete.    309. 

La. — Bethel  v.  Hawkins,  21  La. 
Ann.  620;  Barrow  v.  Ker,  10  La.  Ann. 
120;  McDonough  v.  Winchester,  1  La. 
188. 

Me. — Jenness  v.  Mt.  Hope  Iron  Co., 
S3  Me.  20. 

Md. — ^Navarre  Realty  Co.  v.  Coale, 
122  Md.  494,  89  A  728;  Somervllle 
V.  Coppage.  iOl  Md.  519,  61  A  318. 

Mass. — Stroock  Plush  Co.  v.  New 
England  Cotton  Yarn  Co.,  213  Mass. 
354,  100  NE  617;  Metropolitan  Coal 
Co.  y.  Boutell  Transp..  etc.,  Co.,  185 
Mask.  391,  70  NE  421;  Shady  Hill 
Nursery  Co.  v.  Waterer,  179  Mass. 
318,  60  NE  789-^utnam  v.  Grace,  161 
Mass.  237,  37  NE  166;  Harlow  v.  Cur- 
tis, 121  Mass.  320;  Palmer  v.  Wil- 
liams, 13  Gray  338;  Foster  v.  Boston, 
22  Pick.  33. 

Mich. — Sterling  v.  Watson,  etc.,  Co., 
169  NW  381;  F^anck  v.  McGUvray, 
144  Mich.  318,  107  NW  886;  Michigan 
Bolt,  etc..  Works  v.  Steel,  111  Mich. 
163,  69  NW  241;  Hubbell  v.  Palmer, 
76  Mich.  441,  43  NW  442;  Thomas  v. 
Greenwood,  69  Mich.  216,  37  NW 
196;    Eggleston   v.   Wagner,    46   Mich. 

610,  10  NW  37;  Van  Valkenburg  v. 
Rogers,  18  Mich.  180;  Peo.  v.  Auditor- 
Gen..  17  Mich.  161. 

Minn. — Lewis  v.  Johnson,  123  Minn. 
409.  143  NW  1127,  LRA1916D  160; 
Beaupre  v.  Pacific,  etc.,  Tel.  Co.,  21 
Minn.   156. 

Miss.— Waul  V.  Kirkman.  27  Miss. 
823. 

Mo. — State  V.  Robertson.  191  SW 
989;  Scott  V.  Davis,  141  Mo.  213.  42 
SW  714;  Egger  v.  Nesbitt,  122  Mo. 
667,  27  SW  386,  43  AmSR  696;  Green 
V.  Cole,  103  Mo.  70,  15  SW  317; 
Strange  v.  Crowley,  91  Mo.  287,  2  SW 
421;  Robinson  v.  St.  l.ouls,  etc,  R. 
Co.,  75  Mo.  494;   Bruner  v.  Wheaton, 

46  Mo.  363;  Bads  v.  Carondelet,  42 
Mo.  113;  Houston,  etc.,  R.  Co.  v. 
Joseph,  etc..  Co.,  169  Mo.  A.  174,  179. 
162  SW  394  [quot  Cyc];  Sarran  v. 
Richards,  151  Mo.  A.  666,  132  SW  285; 
Union  Service  Co.  v.  Moffet-West 
Drug  Co.,  148  Mo.  A.  327,  128  SW  7; 
E^gle  Mill  Co.  V.  Caven,  76  Mo.  A. 
458;  McLean  v.  Pastime  Gymnasium 
Assoc,  64  Mo.  A.  56:  Randolph  v. 
Frick,  67  Mo.  A.  400;  Duke  v.  Comp- 
ton, 49  Mo.  A-  304 ;  Robertson  v.  Tap- 
ley,    48    Mo.   A.    239;    Tufts    v.    Sams, 

47  Mo.  A.  487;  Lancaster  v.  Elliot,  42 
Mo.  A.  603;  Cangas  v.  Rumsey  Mfg. 
Co.,  37  Mo.  A.  297;  Brecheisen  v. 
Coffey,  16  Mo.  A,  80;  Stotesbury  v. 
Massengale.  13  Mq.  A.  221;  Falls 
Wire  Mfg.  Co.  v.  Broderick,  12  Mo. 
A.  378;  Shickle  v.  Chouteau,  etc.. 
Iron  Co.,  10  Mo.  A.  241  [aff  84  Mo. 
161). 

Mont. — Glenn  v.  Birch,  etc.,  Constr. 
Co..  62  Mont.  414,  158  P  834;  State 
V.  State  Prison  Comrs.,  37  Mont.  378, 
391,  96  P  736  tquot  Cyc];  Brophy  v. 
Idaho  Produce,  etc.,  Co.,  31  Mont. 
279,  78  P  493.  ■ 

Ncbr. — Roberts  v.  Cox,  91  Nebr. 
663,    136    NW    831. 

N.   H.— Harris  V.   Scott.   67  N.   H. 
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acc^tance  varies  from  the  offer  as  to  time  of  per- 
formance," place  of  performance,"*  price,"  quan- 


4J7,  32  A  770;  Beckwlth  v.  Cheever, 
21   N.   H.   41. 

N.  J. — Runyon  v.  Wilkinson,  67  N. 
J.  U   420.  31   A  3»0. 

N.  T. — Wlttwer  v.  HurwlU,  217  N, 
T.  269,  110  NB  433;  Poel  v.  Bruns- 
wlck-Balk»-Conender  Co.,  216  N.  Y. 
810.  110  NB  619;  Wlttwer  v.  Hurwltz. 
216  N.  Y.  269,  110  NE  433;  Brown  v. 
New  York  Cent.  R.  Co.,  44  N.  Y.  79; 
McCotter  v.  New  York.  37  N.  Y.  325; 
BrlKKS  V.  Slzer,  30  N.  T.  647:  Housh 
V.  Brown,  19  N.  Y.  Ill;  Klng:sway 
Conatr.  Co.  v.  Metropolitan  L.  Ins. 
Co..  166  App.  Dlv.;884,  151  NYS  809; 
Greenwich  Banky  v.  OppenUeim.  133 
App.  Dlv.  586,  118  NYS  297-  Cameron 
V.  Wrlarht,  21  App.  Dlv.  396,  47  NYS 
671  [aft  163  N.  Y.  686  mem.  67  NE 
1106  memi;  Sidney  Glass  Works  V. 
Barnes,  86  Hun  374.  33  NYS  508; 
Nundy  v.  Matthews,  34  Hun  74; 
Myers  v.  Smith,  48  Barb.  614;  Moss 
▼.  Granville,  156  NYS  463;  American 
Woolen  Co.  v.  Moskowitz,  140  NYS 
622;  Sanders  v.  Pottlitser  Bros.  Fruit 
Co..  26  NYS  257  [rev  on  other 
grounds  144  N.  Y.  209,  89  NB  75,  43 
AmSR  767.  29  LRA  431];  Saltus  v. 
Pniyn,  18  HowPr  612;  Tuttle  v.  Love, 
7  Johns.  470;  Bruce  v.  Pearson.  8 
Johns.    634. 

N.  C. — Watters  v.  Hedgpeth,  90  SE 
814-  Coxart  v.  Hern,  114  N.  C.  252. 
19  SB  168;  Union  Nat.  Bank  v.  Miller, 
106  N.  C.  847,  11  SE  321,  19  AmSR 
638:  Sprulll  v.  Trader.  60  N.  C.  39. 

Okl. — ^Plante  v.  PuUerton,  46  Okl. 
11.  148  P  87:  Davis  v.  Selby  Oil, 
etc.,  Co.,  35  Okl.  264.  128  P  1083. 

Or.— Dodge  v.  Root,  162  P  264; 
Lueddemann  v.  Rudolf,  79  Or.  249, 
154   P  118.   166   P  172.- 

Pa. — Jaxthelmer  v.  Sharpsvllle,  238 
Pa.  42,  67,  86  A  994  [quot  Cycl; 
Sparks  v.  Pittsburgh  Co.,  169  Pa.  296, 

28  A  152;  Powers  v.  Curtfs,  147  Pa. 
340,  23  A  460;  Slaymaker  v.  Irwin, 
4  Whart.  369;  Johnston  v.  Fessler, 
7  Watts  48.  82  AmD  738;  Mead,  etc., 
Co.  V.  Krimm,  43  Pa.  Super.  376; 
West   Point  Cotton   Mills   v.   Blythe, 

29  Pa.  Super.  642;  Swing  v.  Walker, 
27  Pa.  Super.  366;  Clementa  T.  Bol- 
ster,  6  Pa.   Super.  411, 

R.  I.— Thurber  v.  Smith,  26  R.  L 
60,   64  A  790. 

Tenn. — Olds  v.  East  Tennessee 
Stone,  etc.,  Co.,   (Ch.  A.)   48  SW  333. 

Tex. — Flomerfelt  v.  Hume,  11  Tex. 
Civ.  A.  80,  31  SW  879;  Foster  v. 
Now  York,  etc.,  Ldtnd  Co.,  2  Tex.  Civ. 
A;   606.   22   SW  260. 

Vt. — Hartford  Steam-Boiler  In- 
spection, etc.,  Co.  V.  Lasher  Stocking 
Co.,  66  Vt.  439,  29  A  629,  44  AmSR 
869;  Drew  v.  Edmunds,  60  Vt.  401, 
15  A  100,  6  AmSR  122;  Bruce  v. 
Bishop,  43  Vt.  161;  Sprague  v.  Train, 
34   Vt.   160. 

Va. — Gibney  v.  Arlington  Brewery 
Co.,  112  Va.  117,  120,  70  SB  486Jquot 
Cyc];  Virginia  Hot  Springs  Cfo.  v. 
Harrison,  93  Va.  669,  26  SE  888. 

Wash. — Bridge  v.  Calhoun,  57 
Wash.  272.  106  P  762;  Bringham  v. 
American  Bridge  Co..  89  Wash.  8,  80 
P  788. 

W.  Va. — Weaver  v.  Burr,  31  W.  Va. 
736,    8   SE  743.  3   LRA  94. 

Wis. — Mygatt  v.  TarbeU,  86  Wis. 
467,  56  NW  1031;  Baker  v.  Holt,  66 
Wis.  100.  14  NW  8;  Northwestern 
Iron  Co.  V.  Meade.  21  Wis.  474,  94 
AmD  657. 

Eng. — In  re  United  Ports,  etc.,  Ins. 
Co.,  L.  R.  9  Ch.  892;  In  re  United 
Ports,  etc.,  Ins.  Co.,  L.  R.  8  Ch.  1002; 
In  re  Aldborough  Hotel  Co.,  L.  R.  4 
Ch.  184;  In  re  Richmond  Hill  Hotel 
Co.,  L.  R.  2  Ch.  527;  In  re  Ireland 
Rolling  Stock  Co.,  L.  R.  1  Cli.  667; 
Jackson  v.  Turquand,  L.  R.  4  H.  L. 
305;  Slevewrlght  v.  Archibald,  17  Q. 
B.  103,  79  BCL  103,  117  Reprint  1221: 
South  Hetton  Coal  Co.  v.  Haawell. 
etc..  Coal,  etc.,  Co.,  [18981  1  Ch.  465; 
Bristol,  etc..  Aerated  Bread  Co.  v. 
Maggs,  44  Ch.  D.  616;  Crossley  v. 
May  cock,  L.  R.  18  Ed.  180;  In  re 
Leeds  Banking  Co.,  L.  R.  1  Eq.  226; 


Grant  v.  Fletcher,  5  B.  &  C.  438,  11 
ECL  680,  108  Reprint  163;  Wontner  v. 
Shairp,  4  C.  B.  404,  56  ECL  404,  136 
Reprint  663;  Moore  v.  Campbell,  10 
Exch.  323,  156  Reprint  467;  Chaplin 
V.  Clarke,  4  Exch.  403,  154  Reprint 
1269;  Duke  v.  Andrews,  8  Exch.  290, 
164  Reprint  502;  VoUans  v.  Fletcher, 
1  Exch.  20,  164  Reprint  9;  Oriental 
Inland  Steam  Co.  v.  Briggs,  2  Johns. 
&  H.  626,  70  Reprint  120$;  Thornton 
V.  Keropster,  1  Marsh.  365;  Kennedy 
V.  Lee,  3  Meriv.  441,  36  Reprint  107; 
Hutchison  V.  Bowker,  6  M.  &  W. 
635,  151  Reprint  227:  Jordan  v.  Nor- 
ton, 4  M.  &  W.  155,  160  Reprint  1382. 
6  ERC  142;  Clark  v.  RoblMson,  61 
Wkly.   Rep.   443    (per  Byrne,  JJ. 

Can. — North  Vancouver  v.  Tracy, 
34  Can.  S.  C.  138;  Oppenhelmer  v. 
Brackman.  etc.  Milling  Co.,  32  Can. 
S.  C.  699  [app  allowed  9  B.  C.  3431; 
Mclntyre   v.    Hood,   9   Can   S.   C.    666. 

B.  C— Hayden  v.  Smith,  1  B.  C.  Pt. 
n   312. 

Man. — Pearson  v.  O'Brien.  22  Man. 

175,  4  DomLR  413.  20  WestLR  610. 
Ont. — Fulton  v.  Upper  Canada  Fur- 
niture Co..  9  Ont.  A.  211;  McFarrien 
V.  Johnson,  6  Ont.  161;  Carter  v. 
Bingham,  32  U.   C.  Q.   B.   616. 

Snbse^neat  aoceptiuuM  of  oiiglsAl 
offsr  see  inrra  i  110. 

▼azlatloii  aotoiuLtlBg  to  rafiual 
oMwliv  oSmt  to  la.pa«  see  i  110. 

51.  u.  S.  Heater  Co.  v.  Applebaum. 
126  Mieh.  296.  86  NW  743;  Wilkin 
Mfg.  Co.  V.  H.  M.  Loud,  etc..  Lumber 
Co.,  94  Mich.  168,  53  NW  1045;  John- 
son V.  Stephenson,  26  Mich.  63;  Gib- 
ney V.  Arlington  Brewery  Co.,  112 
Va.  117.  120,  70  SE  486  [quot  Cxd; 
Routledge  v.  Grant,  4  Blng.  668,  IS 
BCL  678,  130  Reprint  920,  3  C.  & 
P.  267,  14  ECL  660.  See  Grlmsrud 
Shoe  Co.  V.  Jackson,  22  S.  D.  114, 
116  NW  666  (holding  that  an  accept- 
ance of  a  promise  to  pay  another's 
account  on  condition  that  the  claim 
be  paid  at  once  is  an  acceptance  in 
the  terms  proposed,  the  law  implying 
that  the  claim  should  be  paid  im- 
mediately on  acceptance  of  tne  prom- 
ise). 

[al    XUnatMtloBB. — (l)  An  ofter  to 

?>urcnase  a  house  with  possession  on 
he  twenty-eighth  of  July  is  not  ac- 
cepted by  promising  to  give  posses- 
sion on  the  flrst  of  August.  Rout- 
ledge  v.  Grant,  4  Blng.  663,  IS  ECL 
678.  130  Reprint  920,  3  C.  A  P.  267, 
14  ECL  660.  (2)  An  order  to  deliver 
iron  to  plaintiff  as  he  should  require, 
iron  to  bo  delivered  "before  April 
1st,"  was  not  accepted  by  a  letter  re- 
quiring the  iron  to  be  delivered  "be- 
tween April  Ist,  1899.  and  April  Ist. 
1900."  U.  B.  Heater  Co.  v.  Apple- 
baum.  126  Mich.   296.   86   NW  743. 

52.  U.  S.— Hargadine-McKittrlck 
Dry-Goods  Co.  v.  Reynolds.  64  Fed. 
560. 

Iowa. — Sawyer  v.  Brossart.  67  Iowa 
678,   26  NW  876.  66  AmR  371. 

Wis. — Northwestern  Iron  Co.  ▼. 
Meade.   21  Wis.   474,   94  AmD  567. 

Can. — Godson  v.  McLeod,  49  CanLJ 
416,  10  DomLR  619,  4  OntWN  1206, 
24   OntWR   665. 

Man. — Pearson  v.  O'Brien,  22  Man. 

176,  4  DomLR  413,  20  WestLR  510 
[app  dism  11  DomLR  175,  22  WestLR 
703]. 

[a]  ZUmrtrattons. — (1)  An  offer  to 
deliver  property  at  one  place  is  not 
accepted  when  another  place  is 
named  or  proposed.  Nortnwestem 
Iron  Co.  v.  Meade,  21  Wis.  474,  94 
AmD  557.  (2)  When  the  offer  is  to 
buy  a  horse,  and  the  offeree  accepts 
"if  he  will  come  for  it,"  there  is  no 
agreement.  Fenno  ▼.  Weston,  81  Vt. 
346;  Baker  v.  Holt,  56  Wis.  100,  14 
NW  8.  (3)  Where  the  offer  of  prop- 
erty for  saie  says  nothing  about  the 
place  of  payment  and  tne  acceptor 
specifles  that  it  shall  be  made  at 
his  residence,  th^re  is  no  agreement, 
for  the  offer  entitles  the  seller  to 
payment  at  his  place  of  residence. 
See    Vendor   and    Purchaser    [39    Cyc 


tity,**    quality,""    and    in    other    like    caseB."     A 
promise  to  give  an  offer  consideration  eaimot  be 

1197). 

33.  Minneapolis,  etc.,  R.  Co.  v.  Co- 
lumbus RoUin-Min  Co..  119  U.  S.  149, 
7  set  168,  30  L.  ed.  376;  Arthur  v. 
Gordon,  37  Fed.  668;  Hyde  v.  Wrench, 
3  Beav.  334,  43  EngCfh  334,  49  Re- 
print  132,    6    ERC    139. 

34.  Jenness  v.  Mt.  Hope  Iron  Co.. 
53  Me.  20;  Sterling  v.  Watson,  etc, 
Co..  (Mich.)  159  NW  381:  McCot- 
ter V.  New  York,  87  N.  Y.  326. 

[a]  ninatnttiOB.— Where  plaintiff 
sent  to  defendant  a  contract  calling 
for  four  thousand  poles,  defendant 
signed  it  after  adding  the  words 
"more  or  less,"  and  on  its  return 
plaintiff  signed  it  after  striking  out 
the  words  "or  less,"  there  was  no 
more  than  a  series  of  offers.  Sterling 
V.  Watson,  etc.,  Co.,  (Mich.)  169  NW 
881. 

35.  Hutchison  ▼.  Bowker.  6  M.  ft 
W.  535.  151  Reprint  227  (where  an 
offer  was  to  sell  "good  barley"  and 
the  acceptance  was  of  "fine  bar- 
ley"). 

3&     See  cases  infra  this  note. 

[a]  Xt  hM  hMa  bald  that  tarns 
was  ao  agresmaati  (1)  Where  a  per- 
son offered  to  refrain  from  attaching 
another's  property  for  a  debt  if  the 
offeree  would  guarantee  the  debt,  and 
the  offeree  replied  that  he  would  if 
the  offerer  would  not  attach  and 
would  "keep  qtiiet."  Borland  v.  Guf- 
fey,  1  Grant  (Pa.)  894.  (2)  Where 
an  offer  was  of  the  unexpired  term  of 
a  lease,  and  the  acceptance  was  "sub- 
ject to  obtaining  the  assent  of  [the 
lessor  ]«"  Putnam  v.  Grace,  161  itasa. 
237,  244,  87  NE  166.  (8)  Where  an 
offer  was  to  sell  coke  tins  at  a  cer- 
tain price  and  the  acceptance  was  by 
a  telegram  stating,  "We  accept  your 
offer,  If  full  weight  plates."  Klrwan 
V.  Byrne,  6  Misc.  628.  27  NYS  143 
Uff  9  Misc.  76,  29  NYS  287).  (4) 
Where  a  person  made  an  offer  of  a 
certain  sum  for  property,  and  the 
offeree  on  accepting  the  offer  sent 
for  signature  a  contract  containing 
among  other  terms  a  requirement 
that  £ae  purchaser  should  pay  a  cer- 
tain deposit,  and  should  complete  the 
purchase  on  a  certain  day.  and  a 
condition  as  to  the  title  to  the  prop- 
erty. Jones  V.  Daniel.  [1894]  2  Ch. 
382.  (6)  Where  defendant  wrote 
plaintiff  that  she  desired  to  sell  cer- 
tain stock  and  that  she  would  give 
him  the  flrst  right  to  purchase 
twenty  shares  at  eight  hundred  dol- 
lars each,  and  plaintiff  replied,  "If 
you  have  a  bona  flde  offer  of  ^800 
for  the  whole  twenty  shares,  I  will 
pay  you  the  same  provided  you  send 
me  the  names  of  those  who  will  pay 
you  this  amount,"  and  inclosed  a 
check  for  one  hundred  dollars.  Har- 
ris V.  Scott.  67  N.  H.  437.  32  A  770. 
(6)  Where  a  person  ottered  to  con- 
duct litigation  to  protect  property 
for  all  persons  who  should  register 
their  names  in  a  certain  book  kept 
by  him,  and  another  assented  to  the 
proposal,  and  received  the  benefit  of 
it,  but  did  not  register  as  required. 
Northam  v.  Gordon.  46  Cal.  682.  (7) 
Where  a  person  proposes  to  sell  prop- 
erty to  another,  and  the  latter  ac- 
cepts "subject  to  the  terms  of  a  con- 
tract being  arranged"  between  his 
solicitor  and  the  offerer's.  Winn  v. 
Bull,  7  Ch.  D.  29.  6  ERC  171;  Honey- 
man  V.  Marry att,  6  H.  L.  Cas.  112, 
10  Reprint  1236;  Mclntyre  v.  Hood, 
9  Can.  S.  C.  566.  (8)  Where  a  per- 
son offers  to  buy  a  horse  from  an- 
other if  he  will  warrant  It  quiet  in 
harness,  and  he  replies  that  he  will 
warrant  it  quiet  in  double  harness. 
Jordan  v.  Norton.  4  M.  ft  W.  155.  160 
Reprint  1382,  6  ERC  142.  (9)  Where 
a  person  offers  his  farm  for  sale  to 
another,  and  the  latter  accepts  except 
as  to  the  security  for  proposed  pay- 
ments. Barrow  v.  Ker,  10  La.  Ann. 
120.  (10)  Where  a  person  offers  to 
make  a  quitclaim  deed  to  certain 
land,  and  the  offeree  accepts  on  con- 
dition that  he  turns  over  to  him  cer- 
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are,  however,  reqaired  not  to  in- 


regarded  as  an  acceptance,*^  nor  can  a  statement 
that  the  offeree  is  prepared  to  make  arrangementa 
on  the  terms  named."  If  an  offer  is  accepted  as 
made,  the  aeeeptanee  is  not  conditional  and  does 
not  vary  from  the  offer  because  of  inquiries 
whether  the  offerer  will  change  his  terms,  or  as  to 
fntnre  acts,  or  by  the  expression  of  a  hope,  or  sug- 
gestion?, eti:.,^  or  by  the  intimation  that  a  time  be 
fixed  for  the  consummation  of  the  transaction,^  or 
because  of  inquiries  as  to  the  manner  or  time  of 
shipment.^  An  unconditional  telegram  of  accept- 
ance is  not  rendered  nugatory  by  the  fact  that  the 
sender  adds  the  words  "writing."** 

OoaMSt  or  aiiproval  of  third  person.  Where  an 
agreement  is  made  subject  to  the  consent  of  a  third 
party,  it  must  be  looked  on  as  a  conditional  agree- 
ment, dependent  on  such  consent  being  g^ven  within 
a  reasonable  time,  in  default  of  which  the  agree- 
ment must  be  taken  not  to  have  become  effective.** 
Where  parties  accept  an  offer  subject  to  its  favor- 
able approval  by  their  attorney,  they  do  not  guar- 
antee the 'attorney  to  be  a  competent  lawyer,**  nor 
do  they  guarantee  his  approval  on  any  given  state 
of  facts.*    They 

tain  other  deeds.  Bfficer  v.  Kesbltt. 
122  Mo.  6<7.  IT  SW  816.  it  AmSR 
SS6.  (11)  where  an  ofFer  !■  to  pur- 
chase a  leoae  and  the  acaeptancepro- 
poses  an  underleaae.  Holland  ▼.  ESyre, 
1  Sim.  *  St.  1(4.  1  EngCh  1»4.  57 
Reprint  S19.  (12)  Where  an  offer 
prescribes  payment  on  delivery  and 
the  acceptance  prescribes  payment 
by  note.     Grerson  v.   Ruck,   4   Q.   B. 

717,  4S  £X:l,  717.  114  Reprint  l07E. 
(13)  Where  an  offer  la  to  purchase 
property,  provided  a  truaranty  to 
keep  a  certain  street  open  shall  be 
executed,  and  the  acceptor  does  not 
provide  for  the  guaranty.  Connor  v. 
Buhl,  116  Mich.  631.  73  NW  821.  (14) 
Where  an  offer  is  to  sell  land,  and  It 
Is  accepted  "provided  the  title  Is  per- 
fect." Corcoran  v.  White,  117  IlL  118, 
7  NE  626.  67  AmR  $68.  (15)  Where 
the  writer  of  a  letter  promises  favor- 
ably to  consider  an  application  for 
the  renewal  of  a  contract,  "If  we  are 
satisfied  with  you  as  a  customer." 
Montreal  Gas  Co.  v.  Vasey,  [1900]  A. 
C.  595.  (1<)  Where  a  loan  company 
answering  an  application  for  a  mort- 

ege  loan  stated  that  the  loan  would 
made  "If  all  things  are  found 
satisfactory,"  and  that  the  loan  com- 
pany was  to  be  furnished  the  joint 
and  several  auaranty  of  principal 
and  Interest  by  certain  Individuals, 
and  that  the  matter  should  be  closed 
within  sixty  days.  Navarre  Realty 
Co.  V.  Coale,  122  Md.  494.  89  A  728. 

87.  Hanler  v.  Appling,  118  Ala. 
463.   20  S   878. 

3tk  Havens  v.  American  F.  Ins. 
Co.,   11   Ind.  A.   815.   89   NB  40. 

3*.  V.  S.— Kelley  v.  Sibley,  137 
Fed.   686,   69  CCA  674. 

Ark. — BushiAeyer  v.  McGarry,  112 
Ark.  878,  879,  168  SW  168  [QUOt  Cyc). 

111. — Portaee  Rubber  Co.  v.  Pruin 
Drop  Forge  Co.,  186  111.  A.  11. 

Iowa. — Culton  v.  Oilehrist,  92  Iowa 

718.  61  NW  384. 
Kan. — Brown    v.   CairnS,    68    Kan. 

698.  66  P  1083. 

Me. — ^Phillips  V.  MoorCk  71  Me.  78. 

Mich. — Robinson  v.  Western  Union 
Tel.  Co.,  169  Mich.  603,  136  NW  292, 
296    [quot    C^yc]. 

Vt. — Purrlngton  v.  Grimm,  88  Vt. 
466.   76   A   158. 

W.  Va. — Tnmer  v.  UcCormlck,  66 
W.  Va.  161,  166,  49  SET  28,  107  AmSR 
904,  67  LRA  863   [QUot  Cyc]. 

Bng. — Stevenson  v.  McLean,  6  Q. 
B.  D.  846.  6  ERC  82. 

See  Anglo-Newfoundland  Fish,  etc, 
Co.  v.  Smith.  86  N.  8.  267  (where  the 
effect  of  an  otter  by  a  party  to  do 
his  best  is  considered). 

40.  Baker  v.  Packard,  112  App. 
DW.  64*.  98  NTS  804  [aff  189  N.  T. 
624  mem.  82  NE  1124  mem].  See 
Rouse   v.    Ginsberg,   SS    Sol.    J.    632 


terfere  with  the  securing  of  his  approval** 

[(  87]  (3)  Offerer's  Acceptance  of  Oonditioiul 
or  Varying  Acoq^Unce,  Where  one  makes  an  offer 
with  certain  terms  or  conditions,  and  accepts*  an 
acceptance  which  is  not  re^wnsive  to  the  proposal, 
he  is  bound  by  the  contract  thus  made,  and  cannot 
fall  back  on  Ms  proposal  in  case  of  subsequent  dis- 
agreement. This  acc^tanee  has  made  a  new  agree- 
ment on  the  terms  of  the  new  otfer.*^  The  accept- 
ance of  the  modified  proposal  must  be  in  accord- 
ance with  its  terms,**  although  the  offerer  need  not 
make  a  formal  acceptance  of  the  new  proposal  by 
the  offeree,  but  such  acc^tance  may  be  inferred 
where  Ihe  parties  enter  on  the  execution  of  the 
contract  as  if  the  new  term  was  included.*'  But, 
of  course,  if  the  answer  to  an  offer  by  letter  pro- 
poses modifications,  the  party  making  the  original 
offer  must  communicate  his  acceptance  of /the  modi- 
fications if  he  proposes  to  hold  the  other  as  on  a 
counter  offer  accepted  by  him."  Where  a  letter 
written  in  response  to  an  offer  is  ambiguous,  but 
is  susceptible  of  being  construed  as  an  uncondi- 
tional acceptance,  the  offerer  is  justified  in  so  treat- 
ing it.** 


(where  the  words,  "We  shall  be  glad 
to  meet  yon  at  your  early  conveni- 
ence to  receive  deposit  on  the  sale 
to  you,  and  to  arrange  for  a  formal 
contract  to  be  drawn  out  for  sig- 
nature by  the  Bollcitors,"  were  held 
not  to  be  a  conditional  acceptance, 
but  the  completion  of  an  open  con- 
tract). 
41.    Marshall  v.  Jamleson,  42  V.  C. 

8.  B.  116;  Webb  v.  Sharman,  34  U.  C. 
.  B.  410-  Keating  v.  Dillon,  28  Que. 
Super.   823. 

[a]  XUnstratloBS^— (1)  An  accept- 
ance Is  not  rendered  conditional  oy 
a  request  for  shipping  instructions. 
Marshall  v.  Jamleson,  42  U.  C.  Q.  B. 
116.  (3)  An  acceptance  of  coal  is  not 
rendered  conditional  by  the  expres- 
sion that  the  purchaser  would  prefer 
not  to  have  more  than  two  cars 
shipped  at  one  time.  Keating  v.  Dil- 
lon, 28  Que.  Super.  828.  (8)  An  un- 
oondltional  telegraphic  acceptance  of 
goods  sold  is  not  rendered  conditional 
by  an  Inquiry.  "When  will  you  box?" 
Webb  V.  Sharman,  34  u.  C.  Q.  B.  410. 

40.  Dalrymple  v.  Scott.  19  Ont.  A. 
477. 

43.  Heyer  v.  Bromberg.  74  Ala. 
524;  Martin  v.  Rellly.  1  Terr.  L..  217. 

[a]  mmtratioaj'  ■  Where  one  cred- 
itor agreed  to  postpone  his  claim  if 
"the  other  creditors  would  or  did 
grant  the  extension  desired,"  he  Is 
not  bound  because  one  of  the  other 
creditors  has  granted  the  extension. 
Hever  v.  Bromberg,  74  Ala.  624,  527. 

44.  Wllhelm  v.  Wood,  151  App. 
Dlv.   42,   135   NTS   980. 

45.  Wllhelm  v.  Wood,  161  App. 
Dlv.    42,    185    NTS    930. 

4S.  Wllhelm  V.  Wood,  161  App. 
Dlv.  42,   136  NTS  980. 

47.  U.  8. — Sloan  v.  Wolf  Co.,  124 
Fed.   196,   59  CCA  612. 

Ark. — Sneed,  etc,  Iron-Works  v. 
Douglas,  49  Ark.  865,  5  SW  686. 

Cal. — Gallagher  v.  Equitable  Gas 
Light  Co.,  141  Cal.  699,  76  P  82». 

111.— Bloch'v.  Stem,  162  IlL  A.  434; 
Kansas  City,  etc,  R.  Co.  v.  McGuire 
Mfg.  Co.,  108  III.  A.  258. 

Ky; — ^Baldwin  v.  Com.,  11  Bush  417. 

Mass. — Earle  v.  Angell,  167  Mass. 
294.    32   NB   164. 

Mich. — Long  V.  Battle  Ch-eek.  89 
Mich.  323,  83  AmR  884. 

N.  T.— Underbill  v.  North  Ameri- 
can Kerosene  Gas  Light  Co..  36  Barb. 
364;  Tilt  v.  La  Salle  Silk  Mfg.  Co..  6 
Daly  19;  Treat  v.  Ullman,  34  Mlsc 
663,  69  NTS  974;  De  Brumoff  v.  Wer- 
ner Co.,  88  KYS  861. 

Pa Gray  v.  Foster,  10  Watts  280; 

Cosgrove  v.  Woodward,  49  Pa.  Super. 
228. 

Wash. — General  Llth.,  *te^  Co.  v. 
Washington  Rubber  <^,  66  Wash. 
461,  104  P  650. 


[a]  niMrtoattong.— ( 1 )  Where  A 
prepared  a  memorandum  of  an  agree- 
ment and  submitted  it  to  B  for  his 
signature,  and  after  B  had  made  a 
material  alteration  and  then  signed 
it,  A  took  it  and  acted  on  it,  and  it 
was  held  that  A  was  bound  by  the 
agreement  as  altered.  Gray  v.  Foster, 
10  Watts  (Pa.)  280.  (2)  Where  a 
contract  for  the  sale  of  goods  by  A 
to  B.  dellvecable  at  specified  times, 
was  signed  by  B  in  duplicate  and  left 
with  A  for  signature,  and  A  added 
to  the  contract  a  clause  materially 
altering  the  time  for  delivery  and 
then  signed  it  and  sent  it  to  B  who 
returned  it  without  objection  and 
afterward  accepted  and  paid  for  a 
portion  of  the  goods  contracted  for, 
which  goods  were  delivered  after  the 
time  specified  in  the  contract  but  in 
accordance  with  the  clause  added  by 
A,  and  it  was  held  that  there  was 
acceptance  of  the  changed  offer.  Tilt 
V.  La  Salle  Silk  Mfg.  (?o„  6  Daly  (N. 
T.)   19. 

48.  EMgeworth  ▼.  Taleiico,  <Tex. 
Civ.  A.)_96  SW  677. 

[a]  Zllnatxattea^— Where  the  con- 
signee of  a  car  of  peaches  wired  the 
consignor,  "Accept  car  if  wire  bank 
reduce  draft  forty  dollars.  Answer 
quick,"  It  was  held  that  an  immedi- 
ate telegram  to  the  bank  to  reduce 
the  draft  was  not  a  sufficient  accept- 
ance, but  that  the  consignee  should 
also  have  been  notified  under  the  re- 
quirement of  the  phrase,  "Answer 
quick."  Bdgeworth  v.  Talerlco,  (Tex. 
Civ.  A.)   95  SW  677.  678. 

4e.  McKell  v.  Chesapeake,  etc.,  R. 
Co.,  176  Fed.  821,  99  CCA  109,  20  Ann 
Cas  1097.  See  Richardson  v.  Ramsay, 
(Sask.)  2  DomLR  686,  20  WestLR 
666  (holding  that,  where  a  written 
offer  to  purchase  land,  purported  to 
be  made  pursuant  to  conditions  im- 
posed by  the  owner  and  set  out  in  the 
offer,  to  the  effect  that  no  applica- 
tion would  be  considered  by  the 
owner  unless  accompanied  by  a  cash 
payment  of  a  certain  amount,  and  the 
prospective  purchaser  forwarded  with 
it  a  lesser  sum  than  waa  called  for 
by  the  terms  of  the  offer,  the  fact 
that  the  owner  replied,  acknowledg- 
ing receipt  of  the  offer  and  stating 
that  a  sight  draft  would  be  made  for 
the  balance  of  the  first  payment,  does 
not  constitute  an  acceptance  of  the 
offer  where  such  balance  represented 
by  the  draft  was  not  in  fact  paid). 

BO.  Nundy  v.  Matthews.  34  Hun 
(N.  T.)  74.  See  Greenwich  Bank  v. 
Oppenheim,  183  App.  Div.  686,  118 
NTS  297  (where  a  counter  offer  was 
by  cable-). 

Bl.  English,  etc..  Credit  Co.  v. 
Arduln,  L.  R.  6  H.  L.  64,  80  (wher* 
Lord  (jolonaay  said:    "If  the  offer  is 
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[$  88]  e.  OolnmvDieation  of  A«eeptaiu»— (1) 
In  QeneraL  Since  communication  of  intention  is 
essential  to  an  agreement,"  an  acceptanee,  like  an 
offer,'^  must,  as  a  rule,  be  communicated  to  the 
offerer  or  put  in  thei  course  of  communication  by  an 
act.'*  There  is  a  radical  distinction  in  regard  to 
communication  between  offers  which  aak  that  the 
offeree  shall  do  something  and  offers  which  ask 
that  the  offeree  shall  promise  something.  In  offers 
of  the  former  kind  communication  of  the  accept- 
anee is  ordinarily  not 'required;  in  offers  of  the 
latter  kind  communication  of  the  acceptanee  is 
always  essential. °°  A  person  making  t^e  offer  may 
always,  if  he  chooses,  make  the  formation  of  the 
contract  whieh  he  proposes  dep>endent  on  the  actual 
communication  to  himself  of  the  acceptance.^* 

[$  89]  (2)  Acceptance  by  Act.  Where  the 
offer  is  to  do  something  if  the  offeree  will  not 
merely  promise  to  do,  .but  do,  something,  compli- 
ance  with  the  condition  c^  the  offer  by  doing  the 
act  in  the  way  prescribed  is  ordinarily  suffleiMit 


evidence  of  the  aoeeptor's  assent,  and  it  is  not 
neoessaiy  to  show  that  he  notified  the  offerer  that 
he  accepted  the  offer  and  would  perform  the  con- 
dition.°^  The  reason  is  that  the  person  makings  the 
offer  has  a  right,  if  he  pleases,  to  dispense  with 
notice  of  acceptance;  and  if  the  form  of  the  offer 
shows  that  notice  was  not  to  be  required  then  it  is 
not  necessary.'"  Offers  of  rewards  addressed  to 
the  public  by  newspaper  advertisement  or  pla4sard 
are  a  common  illustration  of  this  class  of  cases.'* 
In  like  manner  a  binding  contract  is  formed  by 
the  sending  of  an  advertisement  to  a  newspaper 
and  its  being  printed  therein.*  Where  an  offer, 
howevor,  is  made  to  a  particular  person,  and  is 
capable  of  acceptance  by  performance,  the  nature 
of  the  offer  may  be  such  as  to  imply  a  condition 
that  acceptanee  is  to  be  oommunicated.*^  And, 
where  the  act  is  of  such  a  kind  that  knowledge  of 
it  will  not  quiekly  eome  to  the  promisor,  the  prom- 
isee is  bound  to  give  him  notice  of  his  aeeeptanee 
within  a  reasonable  time  after  doing  that  whieh 


ambleruous,  If  It  fairly  and  reason- 
ably admits  of  two  Interpretations,  or 
of  two  different  readings  or  mean- 
incrs,  and  If  It  clearly  appears,  from 
the  answer  to  that  offer,  that  the 
party  answerlnK  has  read  it  In  a 
sense  of  which  the  letter  contain- 
ing the  offer  was  reasonably  sus- 
ceptible, thouKh  different  from  the 
sense  In  which  the  writer  of  it  in- 
tended it  to  be  talcen,  and  If  the  offer 
be  acted  upon  by  the  party  answer- 
ing In  that  sense,  it  would  seem  that 
the  writer  of  the  first  letter  contain- 
ing the  offer  cannot  force  upon  the 
other  party  his  own  interpretation  of 
it  against  the  interpretation  of  which 
his  letter  would  be  reasonably  sus- 
ceptible, and  which  has  been  adopted 
by  that  other  party.  For  he  him- 
self Is  to  blame  if  he  has  written  a 
letter  which  Is  susceptible  of  a  dou- 
ble Interpretation,  and  when  he  re- 
ceived the  answer,  if  that  answer 
clearly  shewed  upon  the  face  of  it 
that  Itie  writer  of  the  answer  had 
put  upon  the  letter  an  interpreta- 
tion which  he  (the  writer  of  the 
first  letter)  did  not  Intend,  then 
it  was  his  duty  to  have  that  mat- 
ter put  right,  or  he  must  be  held 
to    have    acquiesced    In    that    Inter- 

S  rotation,  or,  at  least,  he  must 
Imself  submit  to  any  loss  that  he 
may  sustain  by  the  misinterpretation. 
But  there  is  another  phase  of  the 
matter.  If  the  letter  containing  the 
offer  is  clear  and  unambiguous,  and 
if  the  party  who  answers  that  letter 
eboosea  to  adject  to  that  answer  a 
qualification  or  condition,  or  to  sub- 
stitute something  In  place  of  what  is 
offered,  then  the  onus  must  rest  upon 
him  to  state  clearly  and  precisely, 
as  if  he  were  making  a  new  offer  (for 
substantially  It  la  a  new  offer)  what 
that  qualification  Is,  and  for  what 
end  it  is  proposed"). 
83.    See  supra  i  600. 

53.  See  supra   tj   66-67. 

54.  Ind. — Cleveland,  etc.,  R.  Co.  v. 
Shea,  174  Ind.  303.  91  NE  1081. 

Iowa. — Cedar  Rapids  Lumber  Co.  v. 
Fisher,  129  Iowa  332,  336,  106  NW 
696,  4  LRANS  177   [clt  Cyc]. 

N.  H. — Busher  v.  New  York  L.  Ins. 
Co.,  73  N.  H.  661,  662,  68  A  41  [cit 
Cyc]. 

Pa. — Warren  v.  Daum,  73  Pa.  483; 
Bmerson  v.  Graff,   29   Pa.  368. 

W.  Va. — McCully  v.  Phoenix  Mut. 
L.  Ins.  Co.,  18  W.  Va.  782. 

55.  New  V.  Oermania  F.  Ins.  Co., 
171  Ind.  89,  41,  86  NE!  703,  131  AmSR 
246  [quot  Cyc];  Leesley  v.-^Lebori 
Fruit  Co.,  162  Mo.  A.  196,  208,  144  SW 
138  [clt  Cyc]. 

se.  Mercer  Electric  Mfg.  Co.  v. 
Connecticut  Electric  Mfg.  Co..  87 
Conn.  6tl,  89  A  909;  Lewis  v.  Brown- 
ing, 130  Mass.  173;  Household  F.,  etc., 
Ace.  Ins.  Co.  v.  Grant,  4  Ex.  D.   216. 


6  ERC   116. 

87.  U.  S. — McKell  v.  Chesapeake, 
etc.,  R.  Co.,  176  Fea.  321.  9>  CCA 
109,   20  AnnCas   1097. 

Ala. — Phillips-Boyd  Pub.  Co.  v.  Mc- 
Kinnon.  78  8  48,  46  [clt  Cyc]; 
Sturdlvant  v.  Mt.  Dixie  Sanitarium 
Land,  etc.,  Co..  72  S  602,  603  (quot 
Cyc] J  American  Tie,  etc.,  Co.  v.  Nay- 
lor  Lumber  Ck>.,  190  Ala.  319,  67  S 
246. 

Oa. — J.  I.  Case  Threshing  Mach. 
Co.  v.  Donalson,  10  Oa.  A.  428,  481, 
73  SB  618  [cit  Cyc];  S'nefBeld  v. 
Whitfield.  6  Qtu  A.  762.   GS   SE  807. 

Ind. — Warner  v.  Marshall,  166  Ind. 
88,  107,  76  NE  682  [clt  Cyc];  Roberts 
V.  Vonnegut,  68  Ind.  A.  142,  104  NE 
821. 

Iowa. — ^Hanklns  v.  Toung,  166  NW 
380. 

La. — Ryder  v.  Frost,  3  La.  Ann. 
623. 

Mass. — First  Nat.  Bank  v.  Watkins, 
154  Mass.  385.  28'  NE  276;  Train  v. 
Gold,  6  Pick.  380. 

Mo. — Allen  V.  Chouteau,  102  Mo. 
309.  14  SW  869;  Nledermeyer  v.  State 
Univ.,  61  Mo.  A.  654. 

Nebr. — Atchison,  etc.,  R.  Co.  v. 
Miller.  16  Nebr.  661,  21  NW  451. 

N.  H. — Busher  v.  New  York  L.  Ins. 
Co.,  72  N.  H.  651,  6B2,  68  A  41  [clt 
Cyc];  Woodbury  v.  Jones,  44  N.  H. 
206;  Morse  v.  Bellows,  7  N.  H.  549, 
28  AmD   372. 

N.  J. — Hallock  V.  Commercial  Ins. 
Co.,  26  N.  J.  L.  268  [aff  27  N.  J.  L. 
646,  72  AmD  879];  Cutting  V.  Dana, 
25  N.  J.  Eq.  265. 

N.  Y. — ^Flsk  V.  Batterson,  166  App. 
Dlv.  952,  160  NYS  242;  Mactler  v. 
Frith,  6  Wend.  1.03,  21  AmD  262. 

Oh. — Fry  v.  Franklin  Ins.  Co.,  40 
Oh.  St.  108. 

Pa. — Hoffman  v.  Bloomsburg,  etc, 
R.  Co.,  167  Pa.  174,  27  A  664;  Weaver 
V.  Wood,  9  Pa.  220;  Lamb  v.  Pretty- 
man,  S3  Pa.  Super.  190,  198  [clt  Cycl. 

Tex. — Port  v.  Barnett,  23  Tex.  460. 

W.  Va. — McGulre  v.  Old  Sweet 
Springs  Co.,  73  W.  Va.  821,  79  SE 
360. 

Wis. — Arnold  v.  Waupaca  NaL 
Bank,  126  Wis.  362,  105  NW  828,  3 
LRANS  680;  Watte^s  v.  Glendenning, 
87  Wis.  250,  68  NW  404;  SUte  V. 
Hastings,   12  Wis.   596. 

Eng. — Brogden  v.  Metropolitan  R. 
Co.,  2  App.  Cas.  666,  6  ERC  94;  Car- 
1111  ▼.  Carbolic  Smoke  Ball  Co., 
ri893i  1  Q.  B.  256  [app  dlsm  [18921 
2  Q.  B.  484];  Morton  v.  Bum.  7  A.  & 
E.  19,  34  ECL  36,  112  Reprint  378; 
London  Fishmongers  v.  Robertson, 
6  M.  &  O.  131,  44  ECL  78,  134  Re- 
print 510;  Kennaway  v.  Treleavan,  6 
M.  &  W.  498,  151  Reprint  211. 

[a]  xnvatMtlouu — (iS  Where  a 
person  wrote  another  offering  to  re- 
imburse him  If  he  would  pay  the 
taxes  on  certain  land,  and  it  was  held 


that  payment  as  requested  was  a 
sufflclent  acceptance.  Allen  v.  Chou- 
teau, 102  Mo.  309,  14  SW  S69.  (2) 
Where  an  agent  of  a  railroad   com- 

?iany  wrote  a  person  offering  to  carry 
reight  at  a  certain  rate,  and  it  was 
held  that  shipment  of  freight  In  ac- 
cordance with  the  offer  was  a  suffi- 
cient acceptance.  Atchison,  etc.,  R. 
Co.  V.  Miner,  16  Nebr.  661,  21  NW 
451.  (3)  Where  defendants,  proprie- 
tors of  a  medical  preparation,  issued 
an  advertisement  in  which  they 
offered  to  pav  a  certain  sum  to  any 
person  who  should  contract  a  certain 
disease  after  having  used  their 
preparation  in  a  specified  manner  and 
for  a  specified  period,  and  It  was  held 
that  plaintiff  accepted  the  ofCer  con- 
tained In  the  advertisement  and  ren- 
dered defendants'  promise  binding  by 
purchasing  the  preparation  and  using 
It  as  specified  In  such  advertisement. 
Carlill  V.  Carbolic  Smoke  Ball  Co., 
ri893f  1  Q.   B.    266   [app  dism    [1892] 

Aooeptamoa  of  oCsni  of  vuzoIiMia  tiy 
gUjpptng  foods  see  Sales  [$6  Cyc  55]. 

Noties  of  aoo«ptaBo«  of  puuaaty 
see  Guaranty  [20  Cyc  14041. 

88.  PbiUlps-Boyd  Pub.  Co.  v.  Mc- 
Kinnon,  (Ala.)  73  S  4J;  C!arllll  v.  Car- 
bolic Smoke  Ball  Co.,  (18931  1  Q.  B. 
266,  269  [app  dlsm  [1892]  2  Q.  B. 
484]. 

"As  notification  of  acceptance  is 
required  for  the  benefit  of  the  per-  , 
son  who  makes  the  offer,  the  person  ^ 
who  makes  the  offer  may  dispense 
with  notice  to  himself  if  he  thinks 
it  desirable  to  do  so,  and  I  suppose 
there  can  be  no  doubt  that  where  a 
person  in  an  offer  made  by  him  to 
another  person,  expressly  or  im- 
pliedly intimates  a  particular  mode 
of  acceptance  as  sufHcient  to  make 
the  bargain  binding,  lb  is  only  neces- 
sarv  for  the  other  person  to  whom 
sucn  offer  is  made  to  follow  the  in- 
dicated method  of  acceptance;  and  if 
the  person  making  the  offer,  ex- 
pressly or  impliedly  intimates  in  his 
offer,  that  it  will  De  sufflclent  to  act 
on  the  proposal  without  communi- 
cating acceptance  of  it  to  himself, 
performance  of  the  condition  is  a 
sufflclent  acceptance  without  notifi- 
cation." Carlill  v.-  Carbolic  Smoke 
Ball  Co.,  supra. 

68.     See  Rewards  [34  C!yc  17S8]. 

60.  Ahern  v.  Standard  L.  Ins.  Co.. 
32  N.  Y.  Super.  441;  Mendell  v.  WiU- 
young,  42  Misc.  210.  86  NYS  647. 

61.  Morrill  V.  Tehema  Cons.  Mill, 
etc.,   Co.,   10  Nev.    126. 

[a]  OCar  Iqr  t«l*grapli,p— Tt  has 
been  held  that  an  offer  by  telegraph, 
with  payment  for  a  reply,  does  not 
Import  that  the  sending  of  a  reply  is 
a  condition  of  acting  on  the  offer. 
Read  v.  Anderson,  10  Q.  B.  D.  100. 


For  later  omms,  davetopmenta  and  chaagea  in  the  law  see  cumulative  Annotations,  aaina  title,  pac*  and  nota  nambar. 
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constitutes  such  acceptance.*^ 

[}  90]  (3)  Acceptance  by  Promiae.  Where  the 
offerer,  instead  of  offering  to  do  something  if  the 
other  party  will  perform^  thus  leaving  the  latter 
free  to  perform  or  not  as  he  pleases,  requires  a  re- 
ciprocal promise  from  the  offeree,  the  latter  must 
ronununicate  his  acceptance  of  the  offer  and  thereby 
bind  himself  by  an  engagement  from  which  he  can- 
not recede  or  there  will  be  no  agreonent;  even  a 
compliance  with  the  terms  of  the  offer  will  not 
snffice."  Communication  of  acceptance  in  such 
a  case  is  not  only  necessary  to  bind  the  offerer, 
bat  also  to  bind  the  offeree,**  and  the  offerer  can- 
not, by  a  stipulation  to  that  effect  in  the  offer, 
make  silence  on  the  offeree's  part  an  acceptance.** 
Communication  of  acceptance  to  a  third  person,  not 
the  offerer's  agent,  is  not  sufficient,**  nor  is  a  com-" 
moni cation  to  the  offeree's  agent.*^  The  under- 
standing of  a  common  agent  of  the  parties,  not 
communicated  to  either^  is  not  binding  on  them.** 

[%    91]      (4)     Ueaaing    of    "Oonmuiicated." 


When  it  is  said  that  the  aeceptaaoe  must  be  "com- 
municated" to  the  offerer,  this  does  not  necessarily 
mean  that  he  shall  have  actual  personal  notice  of 
it.™  The  rule  is  that  the  agreement  becomes  ob- 
ligatory from  the  moment  the  minds  of  the  parties 
meet.™ .  If  a  person  sends  an  offer  by  an  agent, 
notice  of  acceptance  given  to  that  sgent  is  suffi- 
cient.^^ It  is  always  sufficient  that  the  offer  be  ac- 
cepted in  the  mode  either  erpressly  or  impliedly 
required  by  the  offerer;''  and  if  the  offerer  re- 
quires or  suggests  a  mode  of  acceptance  which 
turns  out,  so  far  as  giving  actual  notice  to  the 
offerer,  to  be  insufficient  or  entirely  nugatory,  it  _ 
is  the  fault  of  the  offerer,  and  the  agreement  is 
complete.'* 

[%  92]  4.  Intention  to  Affect  Legal  Belations 
— a.  In  GeneraL  The  agreement  must  be  of  a 
nature  to  produce  a  binding  result  on  the  mutual 
relations  of  the  parties,  therein  differing  from  the 
agreement  of  a  bench  of  judges  or  of  a  board  of 
directors,  which  has  no  reference  to  the  relations 


aa.  Clark  T.  Hackfeld.  16  Hawaii 
62;  Bascoin  T.  Smith,  1(4  Mass.  tl, 
41  NB  ISO. 

83.  U.  S.— etltt  v.  Huidekoper,  17 
Wall.  384.  SI  I^  ed.  644. 

Cal. — Harvey  v.  Duffey,  99  Cal.  401, 
13  P  ^97. 

Conn. — ^Averill  v.  Hedge,  IS  Conn. 
424. 

Ind. — New  v.  Oermanta  P.  Ins.  Co.. 
171  Ind.  33.  8E  NB  708,  131  AmSR 
345. 

Iowa. — DemoBs  v.  Noble,  6  Iowa 
S30. 

Kan. — Trounstlne  v.  Sellers,  86 
Kan.  447,  11  P  441.  ^ 

Ky. — Kentucky  Portland  Cement, 
etc..  Co.  V.  Steckel.  164  Ky.  420,  175 
SW  663. 

L.a. — Peet  v.  Meyer,  42  Ia.  Ann. 
1034.  8  S  534. 

Me. — Jenness  v.  Mount  Hope  Iron 
Co.,   53  Me.  20. 

Mass. — ^Black  v.  Batchelder,  120 
Mass.  171;  McCuIIocb  v.  BaRle  Ins. 
Co..  1  Pick.  278. 

Mich. — ^Bronson  v.  Herbert,  95 
Mich.  478,  65  NW  359;  Wagner  v. 
Egleston,  49  Mich.  218,  13  NW  522; 
McDonald  t.  Boeing,  43  Mich.  394,  5 
yrw  439,  38  AmR  199;  Weiden  v. 
.Woodruff.  38  Mich.  130;  Van  Val- 
kenburg  v.  Rogers,  18  Mich.   180. 

Minn. — Stensgaard  v.  Smith,  43 
Minn.  11,  44  NW  669.  19  AmSR  206; 
Johnson  v.  Jacobs,  42  Minn.  168,  44 
NW  8;  Ellsworth  v.  Southern  Min- 
nesota R.  Ehctenalon  Co.,  31  Minn.  543, 
18  NW  822. 

Mo.— Ford  V.  Gebhardt,  114  Mo. 
298.  21  SW  818;  Robinson  v.  St. 
Louis,  etc..  R.  Co.,  75  Mo.  494:  Cole- 
man V.  "Roberts,  1  Mo.  97;  Haubelt 
\.  Rea.  etc..  Mill  Co.,  77  Mo.  A.  672; 
Cangas  t.  Rumsey  Mfg.  Co.,  37  Mo. 
A.  297;  Lancaster  v.  Elliott.  28  Mo. 
A.  86;  Conklin  v.  Cabanne,  9  Mo.  A. 
679. 

Mont — ^BilUngs  v.  Sanderson,  8 
Mont  201,   19   P  307. 

N.  H. — Prescott  v.  JoneSv  09  N.  H. 
305.  41  A  362;  Beckwith  v.  Cheever, 
21    N.  H.  41. 

N.  T.— Quick  V.  Wheeler.  78  N.  T. 
300;  White  v.  Corlies,  46  N.  T.  467; 
Hough  V.  Brown,  19  N.  T.  Ill; 
Mactler  y.  Frith,  6  Wend.  103,  21 
AmD  262  [rev  1  Paige  434]. 

X.  C— Coiart  v.  Hemdon,  114  N.  C, 
252.    19  SE  168. 

Pa. — Royal  Ins.  Co.  v.  Beatty,  119 
Pa.  6,  12  A  607,  4  AmSR  822;  War- 
ren Borough  V.  Daum,  73  Pa.  433; 
Ueberroth  v.  Riegel,  71  Pa.  280; 
Ehnerson  ▼.  Oraff,  29  Pa.  368;  Stras- 
*urg  R.  Co.  V.  Bchtemacht.  21  Pa. 
220,  to  AmD  49:  Borland  v.  Ouffey. 
1  Grant  394;  Johnson  v.  Fessler,  7 
Watts  48,  82  AmD  788;  L«.mb  v. 
Prettyman,  88  Pa.  Super.  190. 

S.  C — Duncan  v.  Heller,  13  8.  C.  94. 
Tenn. — Oilman  v.  Kibler,  6  Humphr. 
19. 


Tex. — WUlta  v.  Tumley,  1  Tex.  A. 
Civ.  Cas.  I   789.       ^ 

Vt. — Richardson  v.  Westminster 
School  DIst.    No.   10.   88  Vt.   602. 

Va. — Stuart  v.  Valley  R.  Co.,  32 
Oratt.   (78  Va.)   146. 

Bng. — Brogden  v.  Metropolitan  R. 
Co.,  2  App.  Cas.  (66,  6  ERC  94;  In  re 
National  Sav.  Bank  Asaoc,  L.  R.  4 
E>1.  9;  Felhouse  v.  Bindley,  11  C.  B. 
N.  S.  869.  103  BCL  869,  142  Reprint 
1037;  Mosley  v.  Tinkler.  1  C.  M.  4  R. 
(92.  149  Reprint  1268;  Russell  v., 
Thornton,  4  H.  &  N.  788.  167  Reprint 
1068;  Mclver  v.  Richardson,  1  M.  & 
S.  667,   105  Reprint  208. 

[a]  ZUiurtrKtloiui. — (1)  C  wrote  to 
W:  "Upon  an  agreement  to  finish 
the  fitting  up  of  offices  67  Broadway 
in  two  weeks  from  date,  you  can  be- 
gin at  once."  On  receipt  of  this  let- 
ter W  at  once  purchased  lumber  and 
began  to  prepare  it.  The  next  day 
the  proposition  was  countermanded 
by  C.  It  was  held  that  there  was  no 
agreement,  for  no  notice  of  Ws  ac- 
ceptance had  been  given  to  C.  W 
had  made  up  his  mind  to  accept,  but 
his  Intention  had  not  been  communi- 
cated. White  V.  Corlies,  '46  N.  Y. 
467,  468.  (2)  In  an  old  case,  where 
it  was  argued  that,  where  property 
was  offered  to  a  man  at  a  certain 
price  if  he  was  pleased  with  It  on  in- 
spection, the  property  passed  when 
he  had  seen  and  approved  of  it.  Brian, 
C.  J.,  said:  "It  seems  to  me  the  plea 
is  not  good  without  showing  that  he 
had  certified  the  other  of  his  pleas- 
ure; for  it  is  trite  learning  that  the 
thought  of  man  is  not  triable,  for 
the  devil  himself  knows  not  the 
thought  of  man;  but  if  you  had 
agreed  that  if  the  bargain  pleased 
then  you  should  have  sfgnlQed  it  to 
such  an  one,  then  I  grant  you  need 
not  have  done  more,  for  It  is  matter 
of  fact."     Y.   B.  17  Edw.  IV  1. 

64.  Kentucky  Portland  Cement, 
etc.,  Co.  V.  Steckel,  164  Ky.  420,  176 
SW  663;  Prescott  v.  Jones,  69  N.  H. 
306,  41  A  362;  Felthouse  v.  Bindley, 
11  C.  B.  N.  S.  869,  103  BCL,  869,  142 
Reprint  1037.  And  see  In  re  Empire 
Assur.  Corp.,  L.  R.  6  Ch.  266  (where 
letters  were  sent  to  stockholders  of 
a  company  stating  that  new  shares 
were  allotted  and  certificates  in- 
closed, with  a  receipt  to  be  signed 
and  returned,  and  it  was  held  that  a 
stockholder  who  took  no  notice  of  the 
letter  could  not  be  held  on  the  shares 
sent  him). 

65.  See  supra  I  74. 

66.  U.  S. — Barr  v.  l«paley,  1 
Wheat  151,  4  L-  ed.  68. 

Cal. — Harvey  v.  Duffey.  99  Cal.  401, 
33  P  897:  Lesiynsky  v.  Meyer,  6  Cal. 
Unrep.  Cas.   63,  63  P  703. 

Ind. — New  V.  Germanla  F.  Ins.  Co., 
171  Ind.  33,  41.  85  NB  703.  131  AmSR 
845  [quot  Cyc]. 

Ky. — Kentucky    Portland    Cement, 


etc.,  Co.  V.  Steckel,  164  Ky.  420,  176 
SW  663. 

Mo. — Horton  v.  New  York  L.  Ins. 
Co.,  161  Mo.  604,  52  SW  366. 

N.  Y. — ^Fiedler  v.  Tucker,  13  How 
Pr  9. 

Ejng. — ^In  re  National  Sav.  Bank 
Assoc.,  L.  R.  4  Eq.  9;  Felthouse  v. 
Bindley,  11  C.  B.  N.  S.  869,  103  ECL. 
869,  142  Reprint  1037;  Browne  v. 
Hare,  8  H.  &  N.  484,  157  Reprint  561. 

[al  AppUeatlon  of  ml*. — ^Where 
the  offerer  states  that  acceptance  mav 
be  communicated  to  a  person  named, 
and  such  person,  because  of  the  fact 
that  he  had  not  been  instructed  by 
the  offerer,  declines  to  act  when  ap- 
proached by  the  offeree,  there  la  no 
contract.  Barr  v.  Liapsley,  1  Wheat. 
(U.   S.)    151,   4  L..   ed.   68. 

67.  New  v.  Oermanla  F.  Ins.  Co., 
171  Ind.  33,  86  NE  703,  131  AmSR 
245  (holding  that,  where  an  offer  to 
contract  is  mailed,  it  is  Implied,  in 
the  absence  of  notice  of  revocation 
reaching  the  person  receiving  the 
offer  before  its  acceptance,  that  the 
offerer  continues  willing  to  contract 
to  the  time  that  the  other  party  may. 
with  due  diligence,  accept,  and  in 
such  cases  the  latter  may  use  the 
same  medium  to  express  his  assent, 
thus  making  it  possible  to  conclude 
a  contract  before  the  offerer  has  no- 
tice of  the  acceptance;  but  the  doc- 
trine cannot  be  extended,  so  as  to 
make  communication  to  the  agent  ot 
him  to  whom  the  offer  is  made  a 
sufficient  a,cceptance,  although  ac- 
companied by  direction  to  gfve  no- 
ticej. 

66.  Fiedler  v.  Tucker,  13  HowPr 
(N.  Y.)  9. 

69,_^  Emerson  Co.  v.  Proctor,  97 
Me.  3^0,  64  A  849:  White  v.  Corlies. 
46  N.  Y  467,  Hopk.  Sel.  Cas.  Contr. 
16;  Morrison  v.  Tuska,  113  NYS  611; 
Nlebllng  Co.  v.  James  Coal,  etc.,  Co., 
44  Utah  60,  137  P  834;  Fitshugh  v. 
Jones.  6  Munf.  (20  Va.)   83. 

Aooeptanoa  bj  mall  or  Magxaph 
see   infra  i   116. 

7a  U.  S. — Burton  v.  U.  S..  202 
U.  S.  344,  26  set  688,  50  L.  ed.  1067. 
6  AnnCas  392;  Holder  v.  Aultman, 
169  U.  S.  81,  18  set  269.  42  1^  ed.  (69. 

Ala. — Kenan  v.  Lindsay,  127  Ala. 
270,    28   S   670. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Racer.  10  Ind.  A.  608,  37  NB  280,  38 
NE  186. 

Iowa. — Moore  v.  Plerson,  <  Iowa 
279,  71  AmD  409. 

Eng. — Felthouse  v.  Bindley,  11  C. 
B.  N.  S.  869,  103  BCL  869,  142  Re- 
print 1037. 

71.  McCleskey  v.  Howell  Cotton 
Co.,  147  Ala.  578,  679,  42  S  67  [cit 
Cyc]. 

7a.     See  supra  I  •*•  ^^^-^1.^ 

78.     Howard  v.  Daly.  (1  N.r»0<Jp 
19   AmR   285.  ^^rS"" 

[a]    IUaste»tloa<— Plaintiff,  afi^ct- 
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[§  92 


of  the  judges  or  direetors  one  to  another/*  And 
the  agreement  must  puiport  to  produce  a  legally 
binding  result,  or  to  put  it  in  another  form  the  in- 
tention of  the  parties  must  refer  to  legal  relations; 
it  must  contemplate  the  assumption  of  legal  rights 
and  duties  as  opposed  to  engagements  of  a.  social 
character.^*  If  services  are  rendered  or  goods  de- 
livered without  any  intention  or  expectation  of  pay- 
ment, there  can  be  no  recovery  therefor."  Where 
one  perscm  renders  eervices  for  another,  or  sup- 
ports another,  the  relMionship  of  the  parties  is  of 
great  weight  in  determining  their  intention  for  the 
purpose  of  saying  whether  a  contract  to  pay  is  to 
be  implied.  The  question  in  all  cases  is  one  of  in- 
tention,   but   relationship    or   membership    in    the 


family  may  rebut  the  ordinary  presumption  of  con- 
tractual intention."  So,  in  the  absence  of  an  ex-' 
press  contract  or  of  circumstances  showing  that 
compensation  was  expected  and  intended,  it  is 
presumed  that  the  support  furnished  or  services 
rendered  were  intended  to  be  g^tuitous  in  the 
case  of  parent  and  ehild,^*  or  in  eases  where 
one  of  the  parties  stands  to  the  other  in  loco 
parentis;"  and  by  periiaps  the  weight  of  authority 
in  other  cases,  when  the  parties  are  nearly  related 
or  are  members  of  the  same  family,  and  the  serv- 
ices consist  either  in  hons^old  or  other  family 
duties  by  one  party  or  support  and  maintenance  by 
the  other,**  althoi^  in  some  states  it  is  held  that 
the  presumption  in  cases  other  than  that  of  parent 


TMS,  received  from  defendant,  the 
manager  of  a  theater,  an  offer  to 
encratre  her  for  a  year,  and  wrote  a 
note. accepting  the  otFer,  and  placed 
the  note  in  a  letter  box  on  the  door 
of  his  office.  It  was  proven  that  thia 
box  was  used  for  depositing  con- 
tracts between  the  management  and 
the  actors.  Defendant  dented  that  he 
ever  received  the  letter.  "This,"  said 
the  court,  "Is  Immaterial."  The 
minds  of  the  parties  met  when  plain- 
tifl  complied  with  the  usual,  or  even 
occasional,  practice  and  left  the  ac- 
ceptance in  a  place  of  deposit  recog- 
nised as  such  by  defendant.  This 
doctrine  Is  analogous  to  that  which 
has  been  adopted  in  the  case  of  com- 
munication ttr  letter  or  by  telegraph. 
The  principle  governing  these  cases 
is  that  there  Is  a  concurrence  of  the 
minds  of  the  parties  on  a  distinct 
proposition  manifested  by  an  overt 
act.  The  deposit  In  the  box  is  subh 
an  act  Howard  v.  Daly,  61  N.  Y.  382, 
1»  AmR  28S. 

7^     Holland  Jurisp.   p  243. 

"The  conseouences  of  agreement 
must  affect  the  parties  themselves, 
OtherwisCL  the  verdict  of  a  Jury  or 
the  decision  of  a  court  sitting  in 
banco  would  satisfy  the  foregoing 
requisites  of  agreement."  Anson 
Contr.  p  t. 

70.  Tuclcer  v.  Sheeran,  lEE  Ky. 
870,  180  SW  176  178  (clt  Cyc];  Anson 
Contr.  p  3;  Holland  jurlsp.  p  243. 

7a.  Conn, — Clark  v.  Steel,  etc.,  Co., 
82  Conn.  17^.  73  A  »30. 

111. — Saul  V.  Busenbark,  106  111.  A. 
106. 

Me. — LaFontaln  v.  Hayhurst,  89 
He.  388,  36  A  623,  S6  AmSR  430. 

Mass. — Thurston  v.  Perry,  130 
Mass.  240;  Shepherd  v.  Young,  8  Gray 
162.  60  AmD  242.  See  Manning  v. 
Carberry,  172  Mass.  432.  62  NE  621 
(holding  that  the  evidence  did  not 
show  a  contract). 

Mo.— Whalev  v.  Peak.  49  Mo.  80; 
Baxter  v.  Troll,  152  Mo.  A  567,  133 
SW  1188. 

N.  C. — University  Trustees  v.  Mo- 
Nair,  37  N.  C.  605.  ^ 

Oh. — Columbus,  etc.,  R.  Co.  v.  Gaff- 
ney,  65  Oh.  St.  104,  61  NE!  162. 

PtL. — Hartman's  App.,  3  Grant  271; 
Brown's  ]2st.,  6  Fa.  Co.  428.  See 
Smith  V.  Smith,  45  Pa.  Super.  353 
(holding  intention  a  question  of  fact 
lor  the  Jury). 

S.  C. — Johnson  v.  Lewis,  21  8.  C. 
Ko.  157. 

■Tenn.— Taylor  v.  Lincumfelter,  1 
L«a  83. 

Wis. — TieU  V.  Tiets,  »0  Wis.  66,  62 
NW  93>. 

Ont. — ^Archer  v.  Sacred  Heart_pf 
Jobus  Soc,  S  Ont.  Li.  474,  2  OntWR 
847,  5  OntWR  113;  Wilcox  v.  Bar- 
clay,    6    OntWR    522. 

"Where  there  is  a  spontaneous 
service  as  an  act  of  kindness  and  no 
request,  or  where  the  circumstances 
account  for  the  transaction  on  some 
ground  more  probable  than  that  of 
a  promise  of  recompense,  no  promise 
wUl  be  Implied."  Woods  v.  Ayres,  39 
Mich.  345,  351,  33  AmR  396. 

77.  Trouth  v.  Brown,  186  111.  A. 
226;   Irwin  v.   Jones.   46  Ind.  A.   688, 


♦2  NB  787;  Waechter  v.  Walters,  41 
Ind.  A.  408.  84  NE  22;  Gilbert  v.  Oll- 
bert,  158  Ky.  68,  164  SW  316:  Saun- 
ders V.  Saunders,  90  Me.  284,  38  A 
172. 

Aolloaa  for  work  aad  labor  see 
Work  and   Labor   [40   Cyc   28131. 

fflsims  agsAnst  cfltata  of  decMenta 
see  Executors  and  Administrators 
[18  Cyc  412]. 

[a]  VsMooa  kasptaff  hoteL — (1)  In 
an  action  on  a  note  In  which  defend- 
ant presented  a  counterclaim  for 
board  and  lodging,  the  fact  that  de- 
fendant who  was  plaintiff's  cousin 
was  keeping  a  hotel  at  the  time  that 
the  alleged  board  and  lodging  were 
furnished  would  raise  no  Implication 
of  a  promise  to  pay,  in  the  absence 
of  any  showing  that  plaintiff  sought 
entertainment  of  defendant  as  a  hotel 
keeper.  Danes  v-  Slitor,  118  Iowa  81, 
91  NW  817.  (2)  Where  plaintiff,  his 
wife,  and  seven  children  lived  for  a 
year  at  a  hotel  belonging  to  his 
mother,  and  operated  by  another  son 
as  her  agent,  and  there  was  no  evi- 
dence that  the  mother  resided  at  the 
hotel,  or  that  plaintiff  and  his  chil- 
dren lived  In  her  family,  or  rendered 
any  services,  and  In  an  action  be- 
tween plaintiff  and  his  mother  an 
allowance  was  made  for  the  wife's 
services,  it  was  held  that  no  pre- 
sumption that  the  board  was  fur- 
nished gratuitously  arose  from  the 
facts,  but  that  the  law  would  Imply 
a  contract  to  pay.  Weitnauer  v. 
Weitnauer,  117  Iowa  178,  91  NW  816. 

78.  See  Parent  and  Child  [29  Cyc 
1620,  1630]. 

7*.  See  Parent  and  Child  [2*  Cyc 
1672]. 

80.  Del. — state  v.  Connoway,  7 
Del.  208;  Mariner  v.  Collins,  6  Del. 
290. 

D.  C. — Tuohy  V.  Trail,  19  App.  79. 

III.— Collar  V.  Patterson,  137  111. 
403,  27  NE  604;  Stock  v.  Stoltz,  137 
III.  849,  27  NE  604:  Smith  v.  Flew, 
171  111.  A.  222;  Peyton  v.  McLennan, 
129  III.  A.  664;  Neeley  v.  Rich,  7  111. 
A   116. 

Ind. — Hill  V.  Hill,  121  Ind.  255,  23 
NE  87;  Brown  v.  Yaryan,  74  Ind.  306; 
Medsker  v.  Richardson,  72  Ind.  323; 
Daubenspeck  v.  Powers,  32  Ind.  42; 
King  V.  Kelly,  28  Ind.  89;  Oxford  v. 
McF^rland,  3  Ind.  156;  Clark  v. 
easier.  Smith  150;  Puterbaugh  v. 
Puterbaugh,  7  Ind.  A.  280,  33  NE  808, 
34  NE  611;  Huffman  v.  Wyrick,  6  Ind. 
A  183,  31  NE  823;  Reeves  v.  Moore, 
4  Ind.  A  492,   31   NE  44. 

Iowa, — Danes  v.  Slitor,  118  Iowa 
81,  91  NW  817. 

Ky. — Price  v.  Price,  101  Ky.  28,  89 
SW  429,  19  KyL  211;  Royal  v.  Bryan, 
1  J.  J.  Marsh.  432. 

Md. — Fletcher  v.  Elosser,  126  Md. 
244,  250,  94  A  776  [clt  CycJ;  Cone  v. 
Cross,  72  Md.  102.  19'  A  391. 

Mass. — Spring  v.  Hulett,  104  Mass. 
591. 

Mich. — ^Boughton  v.  Boughton,  111 
Mich.  26,  69  NW  94;  Feiertag  v. 
Felertag,    73    Mich.    297.    41    NW   414. 

Mo. — Tumllty  v.  Tumllty,  13  Mo.  A 
444;  Ryan  v.  Lynch,  9  Mo.  A.  18. 

N.  J. — Disbrow  v.  Durand,  S4  N.  J. 
L.    348,    24    A    646,    33    AmSR    678; 


Schaedel  v.  Relbolt,  33  N.  J.  Eq.  534. 

N.  Y.— Collyer  v.  Oollyer,  118  N.  T. 
442.  21  NE  114;  Van  Kuren  v.  Sax- 
ton,  3  Hun  547,  6  Thomp.  ft  C.  566; 
Wilcox  V.  Wilcox,  48  Barb.  327:  Mat- 
ter of  Perry,  5  Misc.  149,  26  NYS  716; 
Ackerman  v.  Ackerman,  2  NYSt  181 
[aff  118  N.  Y.  664  mem.  22  NE  662 
mem]. 

N.  C.r— Henderson  v.  MclAin,  146 
N.  C.  8li9.   59   SE  878. 

Or. — Wilkes  v.  Comellns.  21  Or. 
341.  23  P  473. 

Pa. — Oera  v.  Weber,  151  Pa.  896, 
26  A  82;  Curry  v.  Curry,  114  Pa.  867, 
7  A  ei^Porter  v.  Philadelphia  Trust 
Co..  3  WklvNC  260. 

Va. — Jackson    v.    Jackson,    96    Va. 

165.  31  SE  78. 

Wis.— Hall  V.  Finch.  29  Wis.  Z«, 
9  AmR  659. 

Ont. — Mooney  V.  Grout,  6  Ont.  L. 
521,  2  OntWR  978,  28  .CanLTOcc 
Notes  327:  Dixon  v.  Oarbutt,  10  Ont 
WR  838:  Doan  V.  Canada  Trust  Co., 
3   OntWR   655. 

[a]  The  role  lUM  bs«a  araUadi 
(1)  In  the  case  of  grandparent  and 
grandchild.  Smith  v.  Plew,  171  IlL 
A.  222:  Peyton  v.  McLennan,  129  IlL 
A    664;    Jackson   v.    Jackson.    96   Va. 

166,  31  SE  78.  (2)  Brothers.  State 
V.  Connoway,  7  Del.  206.  (3)  Sisters. 
Van  Kuren  v.  Saxton,  3  Hun  (N.  Y.) 
547,  6  Thompe.  ft  C.  666:  Mooney  v. 
Grout,  6  Ont.  L.   521,   2  OntWR   978, 

23  CanLTOccNotes  327.  (4)  Brother 
and  sister.  Price  v.  Price,  101  Ky. 
28,  39  SW  429,  19  KyL  211;  Cone  v. 
Cross,  72  Md.  102,  19  A  891;  Tu- 
mllty V.  Tumllty,  18  Mo.  A.  444; 
Disbrow  V.  Durand,  64  N.  J.  L.  843. 

24  A  545;  Collyer  >.  CoIlyer,  118  N. 
Y.  442.  21  NE  114;  Curry  v.  Curry. 
114  Pa.  367.  7  A  61;  Porter  v.  Phila- 
delphia Trust,  etc.,  Co.,  3  WklyNC 
(Pa.)  260;  Hall  v.  Finch,  29  Wis.  278. 
9  AmR  559.  (6)  Stepfather  'and 
stepchildren.  Clark  v.  Casler,  Smith 
(Ind.)  150.  (6)  Stepmother  and  step- 
daughter. Felertag  v.  Felertag,  73 
Mich.  297.  41  NW  414.  (7)  ^^ther- 
in-Iaw  and  daughter-in-law.  Bough- 
ton  V.  Boughton.  Ill  Mich.  28,  69  NW 
94.  (8)  Father-in-law  and  son-in-law. 
Daubenspeck  v.  Powers,  82  Ind.  42; 
Oxford  V.  McFarland,  3  Ind.  166: 
Royal  V,  Bryan,  1  J.  J.  Marah.  (Ky.) 
432;  Wilcox  v.  Wilcox.  48  Barb.  (N. 
Y.)  327.  (9)  Son-in-law  and  mother- 
in-law.  Mariner  v.  Collins,  6  Del. 
290;  King  v.  Kelly,  28  Ind.  89;  Hen- 
derson V.  McLain,  148  N.  C.  329.  69 
SE  873;  Oerx  v.  Weber,  161  Pa.  396, 
26  A  82.  (10)  Brothers-in-law.  Hill 
V.  Hill,  121  Ind.  255,  23  NE  87.  (11) 
Brother-in-law  and  sister-in-law. 
Huffman  v.  Wyrick,  5  Ind.  A.  183,  81 
NB  823;  Enetcher  v.  Elosser,  126  Md. 
244,  250,  94  A  778  [clt  CycJ.  (12) 
Uncle  and  nephew.  Neeley  v.  Rich. 
7  III.  A  116;  Puterbaugh  v.  Puter- 
baugh, 7  Ind.  A.  280,  33  NE  808,  34 
NE  611.  (13)  Uncle  and  niece. 
Brown  v.  Yaryan.  74  Ind.  806;  Spring 
V.  Hulett  104  Mass.  591.  (14)  Wife 
of  adopted  son  and  father.  Doan  v. 
Canada  Trust  Co.,  8  OntWR  655. 
(15)  Any  near  relatives  in  same 
family.  Matter  of  Perry,  6  Misc. 
149,  25  NYS  716;  Ackerman  v.  Ackp' 


For  later  osMS,  daralovBisBta  and  ehaafM  in  the  1j>.w  see  eumulatlv*  Anaota'lons  aam*  title.  pa«»  and  note  number. 
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and  child,  or  of  a  person  in  loeo  parentis,  is  that 
compensation  vas  intended,  unless  it  is  rebutted  by 
the  special  eircumstanees.^'  In  all  cases,  however, 
a  contractual  intention  may  be  shown,  notwith- 
standing the  relationship  of  the  parties,  and  it  may 
be  shown  by  circumstances  indicating  that  there 
was  a  hope  of  compensation  on  one  side  and  an 
expectation  to  award  it  on  the  other."  Where  one 
goes  to  live  with  another  appar«>ntly  as  a  friend, 
and  so  continues  to  live  during  his  life,  although 
the  consideration  for  an  express  promise  to  pay 
lor  his  support  is  sufficient,  such  a  promise  must  be 
direct,  clear,  and  positive,  in  order  to  sustain  an 
action  on  it.*" 

Charitable  motivea.  Ooe  who  has  boarded  and 
lodged  another  from  charitable  motives  cannot 
afterward  recover  therefor.** 

In  Kentucky  it  is  provided  by  statute  that  any 
person  other  than  the  keeper  of  a  tavern  or  house 
of  private  entertainment,  who  shall  entertain  an- 
other in  his  house,  not  making  an  agreement  for 
compensation  therefor,  shall  not  recover  anything 
against  the  person  so  entertained  or  against  his 


estate.** 

<[i  93]  b.  Social  Bagagemmta.  An  appoint- 
ment between  friends  to  dine,  take  a  walk,  or  read 
a  book  together  is  not  an  agreement  in  a  legal 
sense,  "for  it  is  not  meant  to  produce,  nor  does  it 
produce,  any  new  legal  duty-<or  right,  or  any  change 
in  existing  oaes."**^ 

[i  94]  c.  Jokes  or  Jests.  An  offer,  although 
formal  and  complete,  cftnnot  be  the  foundation  of 
an  agreement  where  it  is  made  and  accepted,  not 
with  the  intention  to  contract,  but  as  a  mere  jest 
or  joke.*'  But  a  person  cannot  set  up  that  he  was 
merely  jesting  when  his  conduct  and  words  would 
warrant  a  reasonable  person  in  believing  that  he 
intended  n  real  agreement,** 

[$95]  d.  Statements  of  Intention  and  Promit- 
sory  E3q>reBsion8.  A  mere  statement  of  intention, 
or  as  it  is  sometimes  called  a  "promissory 
expression,"  made  without  intention  to  contract, 
is  not  such  an  offer  as  may  be  turned  into 
an  agreement  by  acceptance.**  The  statement 
must  imx>ort  a  willingness  to  be  bound.**'  Hence 
it  is  clear  that  al!  statements  made  by  a  person 


i  man.  2  NTSt  181  faff  116  N.  T.  (64 
!  mem,  22  NE  S62  mem];  Wilkes  v. 
Cornelius,  21  Or.  841,  23  P  473.  (16) 
Cousins.  Danes  v.  Slltor,  118  Iowa 
81.  91  NW  817;  Dixon  r.  Qarbutt, 
10  OntWR  838.  (17)  Distant  cousins. 
Reeves  v.  Moore,  4  Ind.  A.  482.  31 
NB  44.  (18)  Persons  not  related  at 
all.  Collar  v.  Patterson,  137  111.  403. 
27  NB  «04;  Stock  v.  Stolta,  137  111. 
349.  27  NB  604;  Medsker  v.  Richard- 
son, 72  Ind.  323;  Ryan  t.  Lynch,  9 
Uo.  A.  18;  Schaedel  v.  Rlbolt,  38 
N.   J.   Eq.   634. 

[b]  ICnat  lie  HvIbc  to.  aauM  htnuM- 
lioUl. — The  presumption  against  an 
implied  right  to  remuneration  for 
services  rendered  by  near  relatives 
arises  only  when  the  persons  render- 
ing the  services,  and  those  to  whom 
they  are  rendered,  are  In  effect  livlnir 
together  as  members  of  the  same 
household;  but  even  where  this  is 
not  the  case  the  implied  right  to 
remuneration  may  in  the  case  of  near 
relatives  be  negatived  on  very  slight 
grounds.  The  court  held  on  the  facts 
in  this  case  that  plaintiff,  a  married 
woman  who  left  her  own  home  to 
nurse  her  sister,  was  not  entitled  to 
remuneration  for  her  services. 
Mooney  v.  Grout.  6  Ont.  L.  621,  2 
OntWR   978,    23   CanLTOocNotes   327. 

81.     See  cases  infra  this  note. 

[a]  This  ml*  haa  "htm  appUsd: 
(1)  In  the  case  of  brother  and  sis- 
ter. Shubart's  Bst.,  164  Pa.  230.  26 
A  202;  Mayfalth's  App.,  1  Pa.  C^as. 
14.  2  A  28.  (2)  Aunt  and  nephew. 
Thurston  v.  Perry,  130  Mass.  240; 
Brown's  Est,  6  Pa.  Co.  428.  (3) 
Uncle  and  nephew.  Fox's  BsL,  3  Pa. 
Co.  268.  (4)  Granduncle  and  grand- 
nephew.  Michael's  Est.,  E  Pa.  Co. 
321.  (5)  Father-in-law  and  son-in- 
law.  Smith  V.  MUUgan,  43  Pa.  107. 
(6)  Mother-in-law  and  son-in-law. 
Gerz  V.  Demarra,  182  Pa.  530,  29  A 
761.  42  AmSR  842.  (7)  Slster-tn-law 
and  brother-in-law.  Caskey  v.  Ki- 
neavy.   60  Pa.  Super.  87. 

83.  Brooks  y.  Ostraoder,  168  III. 
A.  78;  Huffman  v.  Wyrick,  6  Ind.  A. 
183,  31  NE  823;  Danes  v.  Siltor,  118 
Iowa  81,  91  NW  817;  Weltnaur  v. 
Weltnaur,  117  Iowa  B78,  91  NW  815; 
Mallow  V.  Walker,  US  Iowa  238,  88 
NW  462,  91  AmSR  168. 

[a]  Bntltnlmnej  of  avManoe  to 
■how  ocAtHMtnal  iBtanOoB:  (1) 
Grandfather  and  grandchild.  Mc- 
Nab  V.  Stewart,  12  Minn.  407;  Haiiaer 
T.  Sain,  74  N.  C.  EH;  In  re  Kneasa, 
t  Phila.  (Pa.)  153;  Jackson  ▼.  Jack- 
son. 96  Vt.  16E,  (1  SB  78.  (2) 
Brother  and  slater.  Collyer  v.  Coll- 
yer.  113  N.  T.  442,  21  NB  114;  Wood- 
ward V.  Bugsbee,  2  Hun  (N.  T.)  128, 
4  Thompa.  &  C  393;  Briggs  v 
Brigga,    46  Vt.  E71.     (3)   Uncle  and 


nephew.  Lewis  v.  Lewis,  75  Ark. 
191,  87  SW  134;  Morton  ▼.  Ralney,  82 
111.  216,  26  AmR  311  (holding  that 
the  presumption  that  a  nephew's 
sarvices,  while  living  in  the  family 
of  his  uncle  after  attaining  his  ma- 
jority, were  intended  to  be  gratu- 
itous, was  rebutted  by  proof  that  he 
furnished  his  own  clothes  and  paid 
his  own  medical  bill);  Puterbaugh 
v.  Puterbaugh,  7  Ind.  A.  280,  33  NE 
808,  34  NE  611;  Molst's  App..  74  Pa. 
166.  (4)  Uncle  and  niece.  Qulgly  v. 
Harold,  22  111.  A.  369;  Brown  v. 
Yaryan,  74  Ind.  305;  Shane  v.  Smith, 

37  Kan.  66,  14  P  477;  Wall'a  App., 
Ill  Pa.  4S0,  6  A  320.  E6  AmR  288. 
(5)  Aunt  and  nephew.  Fox's  Bat.,  3 
Pa.  Co.  268.  (ej  Stepfather  and  step- 
son.   Davis  V.  Clallagher,  66  Hun  693, 

9  NTS  11  [rev  on  other  grounds  124 
N.  Y.  487,  26  NE  1046].  (7)  Step- 
father and  stepdaughter.  Ellis  v. 
Carey,  74  Wis.  176,  it  NW  262.  17 
AmSR  186.  4  LRA  66.  (8)  Father-in- 
law  and  daughter-in-law.  Boughton 
v.  Boughton.  Ill  Mloh.  26,  89  NW  94. 
(9)  Mother-in-law  and  son-in-law. 
Ament  v.  Wheat  7  KyL  668;  Reid  v. 
Farrar,  6  NYSt  199.  (10)  Brother- 
in-law  and  sister-in-law.  Llndsey's 
App.,  (Pa.)  16  A  484.  (11)  Persons 
not  related.  Hogg  v.  Laater,  56  Ark. 
382,  19  SW  976;  Stock  v.  Stolts,  137 
111.  349,  27  NE  604;  Hensler  v.  Bos- 
sard,  6  Ind.  A.  701.  33  NE  217; 
Schaedel  v.  Reibolt.  33  N.  J.  Eq.  634; 
Doremus  v.  Lott,  49  Hun  284,  1  NTS 
793;   McMillan  v.   Page,   71  Wis.   666, 

38  NW  173. 

83.  Hartman's  App..  3  Grant  (Pa.) 
271. 

a*.  University  Trustees  v.  Mc- 
Nalr,  (7  N.   C.   lOE. 

8B.  See  Ky.  St  |  2178.  And  see 
Bryaon  v.  Brlggs,  106  SW  982,  32 
KyL  159:  Hancock  v.  Hancock.  69 
SW  767,  24  KyL  664;  Milter  v.  Swan, 

10  KyL  1015. 

[a]  Wo  apMial  foxm  of  oontraot 
is  necessary  to  lay  a  basis  for  re- 
covery for  furnishing  board  and 
lodging,  and,  if  each  jwrty  contem- 
plated that  the  one  receiving  it  was 
to  pay,  a .  promise  is  raised  to  pay 
whatever  It  la  reasonably  worth. 
Evans  v.  McVey,  172  Ky.  1,  188  SW 
1075. 

86.  Pollock  Contr.  p  2. 

87.  Ky. — Smith  v.  Richardson, 
104    SW   705.    31    KyL   1082. 

Mich.— Keller  v.  Holdennan,  11 
Mich.    248,    83   AmD   737. 

N.  J. — McClurg  v.  Terry,  21  N.  J. 
Bq.   225. 

Pa. — Thelss  v.  Weiss.  166  Pa.  9.  31 
A  63;  Armstrong  v.  McGhee,  Add.  261. 
J     Vt.— Bruce  V.  Bishop,  43  Vt.  161. 

[a]  ZUostrattoaa.— (1)  Where  a 
party     gave    a    threa-hundrad-doUar 


chpck  for  a  flftoen.dollar  watch  by 
way  of  mere  froUc  and  banter,  not 
expecting  to  buy  the  watch  and  the 
other  not  expecting  to  sell  it,  it 
was  held  that  there  was  no  contract. 
Keller  v.  Holderman,  11  Mich.  248, 
83  AmD  737.  (2)  Where  parties 
went  through  the  marriage  ceremony 
before  a  person  authorized  to  cele- 
brate marriages  without  really  in- 
tending to  marry,  it  was  held  that 
there  was  no  marriage.  McClung  v. 
Terry,  21  N.  J.  Eq.  226. 

88.  McKtnale  v.  Stretch.  63  III.  A. 
184. 

89.  Ala. — Lakeside  Land  Co.  t. 
Dromgoole,  89  Ala.  605,  7  S  444;  Br- 
wln  V.  EJrwin.  26  Ala.  236;  Kirksey 
V.  Kirksey,  8  Ala.  131. 

Colo. — Perkins  v.  Westcoat  3  Colo. 
A.   338,  33  P  139. 

HI.— Higgins  V.  Lessig,  49  III.  A. 
469. 

Ind. — Stagg  V.  (Tomi^ton,  81  Ind. 
171;  Parmlee  v.  Sloan,  37  Ind.  469; 
Harmon  v.  James,  7  Ind.  863. 

Iowa. — Slaughter  v.  McManlgal,  138 
Iowa  643,  116  NW  726:  Phillips  v. 
Van  Schalck,   37   Iowa  229. 

Ky. — Carson  v.  Lucas^  13  B.'  Mon. 
213;  Bright  V.  Bright,  8  B.  Mon.  194. 

Mass. — Tucker  v.  Haughton,  9  Cush. 
860;  Fltchburg  R.  Co.  v.  Boston,  etc, 
R.  Co.,  3  Cush.  58;  Thurston  v. 
Thornton,    1    Cush.    89. 

Mich. — Marsh  v.  Tunis,  39  Mich. 
100. 

Miss. — Lombard  v.  Martin,  39  Miss. 
147:  Harper  v.  Calhoun,  7  How.  208. 

N.  T. — Knudtsen  y,  Remmel,  141 
App.  Div.  446,  126  NTS  249;  Bolles 
V.  Walton,  2  B.  D.  Smith  164. 

Fa. — Miller  v.  Mackey,  204  Pa.  348, 
64  A  171;  Ulrich  v.  Arnold,  120  Pa, 
170,  13  A  831;  Tucker  v.  Bitting.  32 
Pa.  428;  Hartman's  App.,  3  Grant 
271;  Dougherty  v.  Torrence,  26  Pa. 
Co.  317. 

Tenn. — Stamper  v.  Temple,  8 
Humphr.  113,  44  AmD  296. 

Tex. — Graham    Paper    Co.    v.    Wil- 
liams,   (Civ.    A.)     176    SW    803:    Mc- 
Carty  v.  Brackenrldge,  1  Tex.  Civ.  A 
170,    20    SW    997:      See    Kuteman 
Lacy,   (Civ.  A.)    144   SW  1184, 

Wis. — Beck,  etc.,  Litbo. 
braska  City  Cereal  Mills,  ' 
86   NW   127. 

Eng. — Montreal   G. 
[1900]    A.    C.    69C 
412];   In  re  Li- 
N.  S.  623;  W- 
74  Reprint 
12    Ves.    J- 
Coleman . 

Ont- 
WR 90 
K.   B.  - 
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CONTRACTS 


[§§95- 


in  the  form  of  an  offer  are  not  such  offers  as 
in  the  eye  of  the  law  admit  of  being  turned  itito 
binding  promises  by  acceptance.  The  limits  of  this 
principle  are  not  easy  to  define;  but  one  must  in 
all  ca^es  inquire  whether  the  terms  of  the  offer  and 
the  circumstances  under  which  it  was  made  were 
such  as  to  give  the  person  a  right  to  act  on  it  as 
a  real  and  intentional  offer."^  Statements  of  in- 
tention made  to  third  persons  cannot  generally  be 
considered  as  offers.*'  It  is  in  such  cases  for  the 
jury  to  decide  whether  what  was  said  was  a  m«re 


loose  statement  of  intention  or  was  intended  as  ^' 
legal  offer.**    So  a  mere  request,  where  there  is  '. '' 
legal  liability  in  the  party  to  have  the  service  p<. 
formed  or  the  thing  done,  and  it  is  not  for  his  bei 
tit,  is  not  an  offer  to  pay  for  what  is  done  in  pv. 
snance  of  the  request.** 

[f  96]  e.  Proposals  to  DmO.  If  a  proposal  '-° 
nothing  more  than  an  invitation  to  the  person  '' 
whom  it  is  made  to  make  an  offer  to  the  propose"- 
it  is  not  such  an  offer  as  can  be  turned  into  a  ' 
agreement  by  acceptance.*'    Proposals  of  this  kin<.r 


•--.If 


81.  See  Henderson  Brldee  Co.  v. 
MoGrath.  134  U.  S.  260,  10  8Ct  730. 
33  L.  ed.  934;  Warner  v.  Marshall, 
166  Ind.  88,  104  75  NE  582  [clt  Cyc]; 
Hamann  v.  Leahy,  140  App.  Div.  15^. 
124  NTS  1018;  McDonald  v.  John  B. 
Olson  Constr.  Co.,  130  NTS  129;  Can- 
fleld  V.  Canfleld,  118  NTS  530;  Patton 
V.  Ha!!islnger,  69  Pa.  311;  Holt  v. 
Wood,  24  PUtsbLegJ  (Pa.)  443;  Car- 
liU  V.  Carbolic  Smoke  Ball  Co., 
[1893]  1  Q.  B.  2B6  [app  dlsm  [1892] 
2  Q.  B.   484]. 

[a]  It  waa  held  not  aa  offer:  (1) 
Where  A  wrote  to  the  widow  of  hla 
brother,  living;  sixty  miles  distant, 
that  If  she  would  come  and  see  him 
lie  would  let  her  have  a  place  to 
raise  her  family,  and  shortly  after 
she  removed  to  A's  residence,  and 
he  for  two  years  furnished  her  with 
a  comfortable  residence,  and  then 
required  her  to  give  it  up.  Kirksey 
V.  Kirksey,  8  Ala.  131.  (2)  Where 
defendant  from  whom  an  old  har- 
ness worth  fifteen  dollars  had  been 
stolen,  on  discovering  his  loss,  ex- 
citedly- exclaimed,  "I  will  give  $100 
to  any  man  who  will  And  out  who  tho 
thief  is."  Higgina  v.  Losslg,  49  111. 
A.  459.  (3)  Where  it  was  held  that 
to  say,  "I  guess  I  can  ship  it  to  you," 
could  not  be  construed  as  an  offer  to 
ship.  TopllfC  V.  McKendree,  88  Mich. 
148.  65  NW  109.  (4)  Where  the  di- 
rectors of  a  bank  published  in  a 
newspaper,  "Directors  and  stock- 
holders are  personally  responsible  for 
all  [its]  d,ebt8,"  and  it  was  held  not 
to  create  a  contract  with  depositors. 
Westervelt  v.  Demarest,  46  N.  J.  L. 
37,  60  AmR  400.  (5)  Where  defend- 
ant, while  he  and  his  family  were  In 
deep  affliction  over  the  murder  of 
his  son,  and  he  himself  was  labor- 
ing under  the  effect  of  severe 
wounds  received  from  the  same  per- 
sons who  had  killed  his  son,  said, 
when  the  arresting  of  the  persons 
who  had  perpetrated  the  outrage  was 
spoken  of,  that  he  would  give  two 
hundred  dollars  to  have  them  arrest- 
ed, and  plaintiff  who  was  present 
made  the  arrest  and  claimed  the  re- 
ward, it  was  held  that  there  was  no 
offer.  "What  Is  called  an  offered  re- 
ward," said  the  court,  "was  nothing 
but  a  strong  expression  of  his  feel- 
ings of  anxiety  for  the  arrest  of 
those  who  had  so  severely  Injured 
him.  and  this  greatly  increased  by 
the  distracted  state  of  his  own  mind 
and  that  of  his  family;  as  we  fre- 
quently hear  persons  exclaim.  Oh! 
I  would  give  a  thousand  dollars  If 
such  an  event  were  to  happen,  or, 
vice  versa.  No  contract  can  be  made 
out  of  such  expressions;  they  are 
evidence  of  strong  excitement,  but 
not  of  a  contracting  intention." 
Stamper  v.  Temple,  6  Humphr. 
(Tenn.)  113,  116,  44  AmD  296.  (6) 
Where  defendant  told  plaintiff  that 
T«  ..jvould    give    one    hundred    dollars 


847,    6    c 


who    married    his    daughter 


Ji.i    B    n»nsent,  and  plaintiff  did  so 

•'nn?»ro^   an   action   for   the    one 

service  as  an  '&■  ^^^  '«^  '^^^  ^^'^^  ""* 
?eque'?t,''or'wh*Vthat  a  man  sh^ 

account  for  the  tran.wo'ds  spoken  to 
ground  more  probable?  %/^„i 
a,  promise  of  recompense,^''  "  ^ ' ^ 
will  be  implied."  Woods  ?  .^hethSr 
Mich.  845,  861,  33  AmR  395  "".^^"^S 
77.  Trouth  v.  Brown,  ll?„f  20601 
225;  Irwin  v.  Jones,   46  Ind.°'^f '^^^ 


bind    myself   to    do    it   and    pay    the 

Erinclpal   at  my  decease  to  her  and 
er    heirs."      Randall    v.    Morgan,    12 
Ves.  Jr.   67,   68,    33   Reprint   26.- 

Jb]  It  was-  held  am  offaii  (1) 
Where,  at  a  public  meeting  during 
the  war,  a  man  declared  that  he 
would  give  four  hundred  dollars  to 
get  his  sons  relieved  from  the  draft, 
and  it  was  held  that  there  was  a 
binding  promise  to  pay  that  amount 
to  any  one  who  should  accomplish 
that  object.  "It."  said  Breese.  J.,  "I 
have  valuable  property  in  Imminent 
danger,  and  I  make  proclamation  that 
I  will  give  fifty  dollars  to  save  It, 
and  a  stranger  undertakes  the  labor 
and  does  save  it,  on  what  principle 
of  law  or  Justice  is  it  that  I  should 
not  pay?  So,  here,  the  defendant  de- 
clared he  would  give  four  hundred 
dollars  to  save  his  sons  from  the 
draft,  and  put  the  declaration  in 
writing.  The  plaintiff  incurred  the 
expense  and  trouble  necessarv  to 
save  his  sons,  and  did  save  tnem; 
why  then  should  he  not  be  paid  the 
amount  promised?  "  McClure  v.  Wil- 
son, 43  111.  356,  363.  (2)  Where  a 
man  standing  in  front  of  a  burning 
building  shouted  to  the  crowd,  "I 
will  give  $6,000  to  any  person  who 
will  bHng  the  body  of  my  wife  out 
of  that  building,  dead  or  alive,"  it 
was  held  that  there  was  a  binding 
contract  with  one  of  the  firemen  who 
entered  the  building,  and  brought  out 
the  woman.  Relf  v.  Paige,  55  Wis. 
496.   13  NW  473,  42  AmR  731. 

93.  Ala. — Kenan  v.  Holloway,  16 
Ala.    53,    50   AmD  162. 

Cal. — Canney  v.  South  Pac.,  etc.,  R. 
Co.,    63   Cal.    601. 

Colo. — Dunning  v.  Thomas,  10  Colo. 
84,  14  F  49;  Perkins  v.  Westcoat,  3 
Colo.    A.    338,    33    P   139. 

Iowa. — Crane  v.  Grltton,  64  Iowa 
738,   6  NW  79.  7  NW  138. 

Mass. — Morris  v.  Brightman,  143 
Mass.  149,  9  NS  612. 

N.  J. — Green  v.  Hathaway.  36  N. 
J.   Eq.   471. 

N.  T. — Merchants'  Bank  v.  Spald- 
ing, 9  N.  Y.  63. 

Pa. — Ulrich  v.  Arnold,  120  Pa.  170. 
IS  A  831. 

Tex. — Hopson  v.  Brunwankel,  24 
Tex.  607,   76  AmD  124. 

Vt. — Stearns  v.  Dillingham,  22  Vt 
624.  54  AmD  88. 

93.  Henderson  Bridge  Co.  v.  Mc- 
Grath,  134  U.  S.  260,  10  SCt  730,  33 
L.  ed.  934;  Thruston  v.  Thornton,  1 
Cush.    (Mass.)   88. 

94.  Ind. — Norrls  v.  Dodge,  23  Ind. 
190. 

Me. — ^Batchelder  v.  McKenney,  36 
Me.  565. 

Miss. — Williams  v.  Brtckell.  37 
Miss.  682,  76  AmD  88. 

Mo. — Meisenbach  v.  Southern  Coop- 
erage Co.,   46  Mo.   A.   232. 

Pa. — Boyd  v.  Sappington,  4  Watts 
247.  _ 

S.  C. — Wllle  V.  Price,  26  S,  C.  Bq. 
91. 

Vt. — Smith   V.   Watson.   14  Vt.  832. 

Wis. — Gessner  v.  Roemlag,  135 
Wis.   535,   116  NW  171. 

[a]  Zlliiatratlona.— :-(l)  Where  the 
keeper  of  a  watering  place  tele- 
graphed, "There  are  many  cases  of 
yellow  fever  at  the  Well.  Send  out 
a  physician  this  afternoon,  without 
fall,"  it  was  held  not  an  offer  to 
pay  for  the  services.  Williams  ▼. 
Brlckett,    37   Miss.    682,    683.    75   AmD 


h- 


I 


88.  (2)   If  one  calls  In  a  physioia 
and   requests   him   to   perform    si>rv ' , 
ices  for  another,  no  implied  promts  ,1^.  -. 
to    pay    for    them    arises,    unless   hi:- - 
relation  to  the  patient  Is  such  as  t(^  - 
make  a  legal  obligation  on  his  pan 

to   provide   a  physician,   as   where  »^  - 
husband   calls   in  a  physician   to  at.'.    - 
tend   a   wife    or   a   father   hla    minor  .7 ' 
child.     Meisenbach  v.  Southern  Coop-  p-  - 
erage  Co..  45  Mo.  A.  282.  -     , 

98.     n.      S.— Clarke      v.      AtUntic  • 
Stevedoring  Co..   16$   Fed.   423;    Mar-  !\ 
tin  v.  Northwestern  Fuel  Co.,  22  Fed.  U.  - 
596.  r- 

Dak. — Talbot  v.  Pettlgrew,  8  Dak. 
141,  18  NW  676. 

III. — Smith  V.  Weaver,  90  III.  $92. 
-  Iowa. — Patton  v.  Arney,  9S  Iowa 
664,  64  NW  636;  Knight  v.  Cooley. 
34  Iowa  218. 

La. — Leonval  v.  McCall,  4  La.  A. 
(Orleans)    851. 

Mass. — Ward  v.  Johnson,  209  Mass. 

89.  96  NE  290;  Ashcroft  v.  Butter- 
worth.  136  Mass.  611:  Lincoln  v. 
Brie  Preserving  Co.,  132  Mass.  129; 
Smith   V.   Gowdy,    8    Allen    566. 

Mich. — Aheam  v.  Ayres,  38  Mich. 
69*. 

Minn. — Beaupr*  v.  Pacific,  etc., 
Tel.  <?o.,   21   Minn.  155. 

Mo. — Hunt  V.  Johnston,  24  Mo. 
509;  James  v.  Marion  Fruit  Jar,  etc, 
Co..  69  Mo.  A.   207. 

N.  T. — Schenectady  Stove  Co.  ▼. 
Holbrook,   101   N.  Y.  45,  4  NE  4. 

Pa— Allen  v.  Klrwln,  169  Pa.  612, 
28"  A  495;  Slaymaker  v.  Irwin,  4 
Whart.   369. 

Wis. — Moulton  V.  Kershaw,  69  Wis. 
316,   18   NW  172,   48  AmR  616. 

Eng. — Harvey  v.  Facey,  [1893]  A. 
C.    652. 

B.  C— Little  V.  Hanbury,  14  B.  C. 
18,  9  WestLR  116. 

Ont. — Baston  v.  Toronto  Fruit 
Vinegar  Co.,  4  Ont.  L.  20,  1  OntWR 
301,  22  CanLTOccNotes  282;  King- 
home  v.  Montreal  Tel.  Co.,  18  U.  C. 
Q.  B.   60. 

la]  ZUnstratloaa. — (1)  Plaintiff 
wrote  defendant  Inquiring  whether 
he  was  the  owner  of  certain  lots  of 
land  and  asking  the  price,  and  de- 
fendant replied:  "The  lots  are  so 
Incumbered  it  would  be  difficult  to 
make  title  at  once.  Price  81.700  and 
$1,500.  net,  and  cheap."  Plaintiff  re- 
plied: "I  will  take  the  lots  on  the 
terms  proposed  by  you  in  It  fyour 
letter]  and  herewith  send  you  draft 
for  $100  on  account  of  the  bargain. 
The  balance  of  the  money  is  ready, 
and  will  be  paid  immediately  on 
good,  clear  title  being  made."  de- 
fendant returned  the  draft  and  plain- 
tiff brought  suit  on  alleged  contract 
to  sell  the  lots.  It  was  held  that 
there  was  no  agreement,  the  court 
saying:  "We  do  not  understand  the 
letter  to  contain  a  proposition  to  sell 
the  lots.  The  mere  statement  of  the 
price  at  which  property  is  held  can- 
not be  underatood  as  an  offer  to  sell. 
The  seller  may  desire  to  choose  the 
purchaser,  and  may  not  be  willing 
to  part  with  his  property  to  any  one 
who  offers  his  price.  We  regard  the 
correspondence  .  .  .  aB  amounting, 
on  defendant's  part,  simply  to  a  ne- 
t,-otlation,  and  not  to  a  binding  of- 
fer. It  required  the  acceptance  by 
him  of  the  offer  contained  In  plain- 
tiff's last  letter  to  create  a  bindins 
contract."  Knight  v.  Cooley,  34  Iowa 
218.  221.     (2)  Where  one  telegraphed 
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rsons  and  not  to  the 
/  invitations  to  trade; 
at  occurs  when  one  aska 
ve    or   take    for   certain 
'ay  lead  to  bargains,  but 
y  ask  for  offers  which  the 
to   accept  or  reject   as   he 
there  is  more  than  a  mere 
and  the  elements  of  an  offer 
ttract  may  be  completed  by  ae- 
-er^is  none  the  less  an  offer  be- 
that  it  is  made  in  the  form  of 


i  Advertisements  of  Gbods  for  Sale. 

rtisements  published   in  newspapers 

sent  out  by  mail  or  distributed  by 

that  the  advertiser  has  a  certain  quan- 

ty  of  goods  which  he  wants  to  dispose 

in  prices,  are  not  offers  which  become 

1         as   soon  as  any  person  to  whose  notice 

S  come  signifies  bis  acceptance  by  notify- 

.>ther  that  he  will  take  a  certain  quantity 

;  they  are  simply  invitations  to  all  persons 

ty   read  them  that  the  advertiser  is  ready 

ve  offers  for  the  goods  at  the  price  stated. 

'  be  remembered,  however,  that  in  all  these 

the   question  is  one  of  intention,  and   that 

er  or  not  such  transactions  are  to  be  con- 


strued as  agreements  depends  on  the  intention  of 
the  parties  as  collected  from  the  language  used  and 
ttie  nature  of  the  transaction.*" 

[i  98]  g.  Invitations  to  Bid.  In  like  manner, 
t^here  a  person  or  a  corporation  advertises  for  bid- 
ders for  property  to  be  sold  or  work  to  be  done, 
it'  is  well  settled  that  this  is  ^mply  an  invitation 
to  make  offers — to  make  tenders — as  it  is  often 
called,  and  that  the  advertisei;  is  not  obliged  to 
accept  the  highest  or  lowest  or  any  of  the  bids.* 
The  acceptance  of  the  bid  makes  the  contract*  in 
accordance  with  the  terms  of  the  proposals;'  but 
the  parties  may  state  the  exact  agreement  as  they 
please  in  a  subsequently  executed  written  docu- 
ment.* 

[i  09]  h.  PiiM  Oontests,  Examinations  for 
Bchoburehips,  XSte.  An  offer  of  a  prize  may  mature 
into  a  binding  contract  in  favor  of  a  successful 
contestant  who  has  complied  with  the  terms  of  the 
offer."  But  a  public  announcement  that  an  exam- 
ination for  a  scholarship  will  be  held  is  not  an  offer 
.  tp  award  it  to  the  competitor  obtaining  the  best 
marks.*  So  a  response  to  a  proposal  for  exhibitors 
to  sh6.r  their  wares  at  a  public  exhibition  has  been 
held  not  ^o  make  an  agreement.^ 

[$  100]  I..,  Negotiations  LooUiig  to  Formal  Oon- 
traeb  The  preliminary  negotiations  leading  up  to 
the  execution  of  «  contract  must  be  distinguished 


t  If  the  other  would  sell  cer- 

Iatid.  addiner.   "Telegraph  lowest 
price,"     and    received    a    reply 
i(?  merely  the  lowest  price,  and 
>red  aKreelngr   to   buy    for   this 
,  it  was  held  that  there  was  no 
act  of   sale,    for   there  rwas   no 
to  sell,    but  a  mere  statement 
le  lowest  price.     Harvey  v.  Fa- 
[184B)  A.  C.   662.      (3)   A  state- 
.   in    writing    by    the    owner    of 
property   to   a   prospective   pur- 
!r  that  "the  best  I  can  consider 
c,"  naming  the  price  and  terms, 
)t  an  offer  to  sell   the  property 
he      price     and     terms     quoted, 
istock    V.    Williams,    7    Terr.    L. 
(4)    "Wiere   A,   who    had   acted 
broker  for   B    and    also    dealt 
him  on  his   own  account,  tele- 
xed  him  as   follows.   "Telegraph 
■nuch   corn   yon   will   sell,   with 
cash  price."    to    which   B   re- 

-  "Three  thousand  cases,  one 
»  five  cents,  open  one  week,"  to 
■-    A  replied,  "Sold  com,  will  see 

•  -morrow,"  there  was  held  to 
X   offer  to  sell.     Lincoln  v.  Erie 

-  -ing   Co.,    182    Mass.    129.      m 

defendant     wrote     plaintiff, 
"•     !  authorized  to  offer  Michigan 

*  .t,  in  full  car-load  lots  of 
'  to  ninety-five  bbls.,  delivered 
!•  •  city,  at  g5c.  per  bbl.,"  and 
'  thereupon        telegraphed, 

etter    .     .     .       received  an4 

'      Tou  may   ship  me  two  thou- 

2000)    barrels    Michigan    fine 

'      offered  in  your  letter,"  it  was 

l  to  make  an  agreement,  de- 

s   letter  being  simply   a   no- 

tbose  dealing  in  salt  that  he 

a  position  to  consider  offers 

article  at  the  prices  named. 

v.    Kershaw,    69    Wis.    316. 

TW   712,  48   AmR    61«.      (6) 

tion   to  prospective  buyers 

ate    for   »    ]tcense    ard    to 

in  when  ^oijj},ied  to       defl- 

•   ^°*'  i,.*^«<i'   **•'  '"''*'■ 

any  f^r   th,     "•  re- 

Tle    or4  Of  J.  ipec- 

■  I  'les  It   'l>ei*^^-^  'con- 


tented  stockholder,  with  explanations 
which  he  manifestly  hoped  would 
satisfy  the  stockholder,  contained  n.'> 
words  of  present  promise,  but  stated 
that  the  writer  would  be  willing  to 
enter  into  an  agreement  to  buy  back 
the  stock,  without  stating  the  term? 
and  conditions  on  which  he  would 
make  such  an  agreement.  It  was 
held  that  there  was  no  agreement  to 
buy  the  stock,  but  only  an  offer  to 
make  an  agreement,  especially  where 
the  stockholder,  after  this  alleged 
promise,  and  even  after  the  writ- 
er's rejection  of  a  tender  of  the 
stock,  collected  seventy  dollars  In 
dividends  or  interest  coupons  on  the 
stock.  Richardson  v.  Hunter,  88 
Wash.   376,  163  P  326. 

lUfnaal  of  adnlarton  to  advwr- 
tlaafl  thaattloal  pcrformanc*  see 
Theaters  and  Shows  138  Cyc  2641. 

aatlTOad  and  ■tsaauUp  ttma-tabUa 
Mi  offers  to  eoDtract  see  Carriers 
i   1276. 

se.  Johnston  v.  Rogers,  80  Ont. 
160;  Harty  v.  Oooderman,  81  TJ.  C. 
Q.  B.  18. 

97.  Croshaw  v.  Pritchard,  18  T.  !>. 
R   46.  '        . 

98.  Ward  v.  Johnson,  209  Mass. 
89,  96  NE  290;  Zeltner  v.  Irwin,  26 
App.  Dlv.  228,  49  NTS  387;'1Spencer 
V.  Harding,  L.  R.  6  C.  P.  6«1  (hold- 
ing that  an  announcement  that  goods 
would  be  sold  by  tender  was  "a 
mere  attempt  to  ascertain  whether 
an  offer  can  be  obtained  within  such 
a  margin  as  the  seller^  are  willing 
to  adopt").  See  also  Sales  [36  Cyc 
601. 

99.  Pollock  Contr.  p  14.  See  also 
Keller  v.  Tbarru,  8  Cfal.  147  (where 
defendant  who  had  a  crop  of  grow- 
ing grapes  offered  to  pick  from  the 
vines  and  deliver  to  plaintiff  at  de- 
fendant's vineyard  so  many  grapc^ 
then  growing  in  said  vineyard  as 
plaintiff  should  wish  to  take  during 
the  year  •♦  ten  cents  per  pound,  and 
it  was  K  5  that,  ."'hen  plaintiff, 
while  the  't  was  |n  tor  'e,  named 
the    ar~~'-'-  ' ' 


they  l?Vid  an  order  to  fill,  and  the  mill 
company'  replied  that  It  could  sell 
bran  at  svven  dollars  per  ton  f.  o.  b. 
and  hoped' V*"  receive  the  order,  and 
the  Arm  oir~t«<Sipt  of  this  tele- 
graphed, "Ship  50>»S:?s  bran,  as  pel 
your  letter,"  and  It  was-J^ld  a  bin* 
ing  agreement,  althou^  tnS  inrei'  OTO 
not  state  the  quantity  proposed  to  b« 
sold). 

1.  U.  S. — People's  Pass.  R.  Co.  Vj 
Memphis  City  R.  Co.,  10  Wall.  38,  li 
L.  ed.  844;  Colorado  Pav.  Go.  v.  Murj 
phv.  78  Fed.  28.  23  CCA  631.  37  LRi 
630  fapp  dlsm  166  TJ.  S.  719  meid 
17  set  997  mem.  41  L.  ed.  1188  mein] 

Oal. — ^Argent!  v.  San  Francisco,  U 
(Jal.  2S6.  J 

La. — ^Ricau  v.  Baqule,  20  La.  Ann.  Si 

Me. — Howard  v.  Maine  Industrie 
School,  78  Me.  230.  3  A  (fr7.  ] 

Mo. — Anderson  v.  Publii.  School! 
122  Mo.  n,  27  SW  610.  26  LRA  7  ( 
Coquard  v.  Joplin  School  Dist.,  J 
Mo.  A.  8.  f 

N.  T. — Smith  V.  New  Tork.  10  ,' 
T.  604;  Soper  v.  Buffalo,  etc.,  R.  C! : 
19  Barb.  310;  Topping  v.  Swords.' i 
K  r>.  Smith  609. 

Oh. — State  v.  Ohio  Penitentiary, 
Oh.  St.  234.  i 

Pa. — Leskie  v.  Haseltine,  166  P. 
98.  26  A  888. 

Eng. — Spencer  v.  Harding,  L.  R. 
C.  P.  661.  ; 

Ont. — Whlcher  v.  National  Trtt 
Co.,  22  Ont.  L.  460,  17  OntWR  Ti 
2  OntWN  3831app  allowed  19  Ont  | 
605.    14   OntWR  8881. 

AaT«rtla«ni«at  of  ansUoa 
see  Auctions  and  Auctioneers 
29. 

Oownuurat  coatraots  see  Unit 
States   [39  Cyc  736]. 

Mnnlolpal  oontiavts  see  Uunlci] 
Corporations  [28  Cyc  6611. 

a.  Qarflelde  v.  V.  S..  98  U.  S.  M 
23  L.  ed.   779.  ; 

3.  Hughes  V.  Clyde.  41  Oh.  St.  « 

4.  Taylor  v.  Fox,  Ig  fe+J^  8| 
Megrath  v.  Qllmore,  lO-.-TrtW^T'-'/j^ ' 
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from  the  contract  itself.^  There  is  no  meeting  of 
the  minds  o£  the  parties  while  they  are  merely  ne- 
gotiating as  to  the  terms  of  an  agreement  to  be 
entered  into.°  To  be  final,  the  agreement  must  ex- 
tend to  all  the  terms  which  the  parties  intend  to 
introduce/"  and  material  terms  cannot  be  left  for 
future  settlement  ;^^  nor  is  there  a  binding  contract 
where,  although  its  terms  have  been  agreed  on 
orally,  the  parties  have  also  agreed  that  it  shall 
not  be  bindinir  until  evidenced  by  writing."     On 

8.  Lyman  v.  Robinson.  14  Allen 
(Mass.)  242,  254  (where  It  was  said: 
"Care  should  always  be  taken  not  to 
construe  as  an  agreement  letters 
which  the  parties  intended  only  as  a 
preliminary    negotiation"). 

[a]  Exp*otaUoiui  and  narotia- 
tlona  do  not  of  themselves  constitute 
a  binding  agreement.  Brighton 
Packing  Co.  v.  Butchers'  Slaughter- 
ing, etc.,  Assoc,  211  Mass.  398,  97 
NE  780. 

9.  Fla. — Ocala  Cooperage  Co.  v. 
Florida  Cooperage  Co.,  B9  Fla.  S»0, 
62  S  13. 

HI. — Standard  Mfg.  Co.  v.  Lembke, 
108  111.  A.  530. 

Iowa — Jobet-Bethard  Co.  ▼.  Glen- 
wood  Canning  Co.,  129  Iowa  117,  IDS 
NW  385. 

Mass.— Ellis    V.    Block,    187    Mass. 

408.  78  NE  475;  Sibley  v.  Felton,  156 

Ma.ss.  273,  81  NE  10;  Ashcroft  v.  But- 

terworth,     136     Mass.     511;     May     v. 

Ward,  134  Mass.  127. 

,   ■     Mich. — Plank's  Tavern  Co.  v.  Burk- 

'^ard,  87  Mich.  182,  49  NW  562;  Gur- 

Wj^v.  Collins,    64   Mich.   468,   31    »;w 

Peek  V.  Detroit  Novelty  VJorks. 

Ich.  818. 

T. — Hough  V.  Brown,    19  N.  Y. 
Loorva  V.  Kupperman,  26  Misc. 


the  other  hand,  an  a^ 
a  certain  written  agret 
mutually  understood  a. 
spects  as  valid  and  obL. 
tract  itself  would  be  if 
appears  that  the  minds  c 
that  a  proposition  for  a  coi 
one  party  and  accepted  by  ti 
of  this  contract  are  in  all  res^ 
stood  and  agreed  on,  and  tha. 


64  N-TS  1006. 

C— Edmond;»*-a  v.   Fort,    76    N. 
.04. 

-Hal«H<v.  Olds,  184  P  683 
Eng. — Hussey  v.  Home-Payne,  4 
App.  Cas.  811,  6  ERC  155;  Bristol, 
etc.,  Aerated  Bread  Co.  v.  Maggs,  44 
Ch.  D.  618;  Winn  v.  Bull,  7  Ch.  D. 
29,  8  ERC  171;  Stanley  v.  Dowdes- 
well,  L.  R.  10  C.  P.  102;  Honeyman 
V.  Marryatt,  6  H.  U  Cas.  112,  10  Re- 
print 1236. 

Can. — Browning  v.  Masson,  62  Can. 
S.  C.  379  [allowing  app  24  Que.  K.  B. 
389]. 

Ont. — Stow  V.  Currie.  21  Ont.  L. 
4S6,  16  OntWR  341;  Bohan  v.  Gal- 
bralth,  9  OntWR   96. 

'>ue. —  VaiUancourt    v.     La     Sauve- 

''     de,   32  Que.   Super.   616. 

'  .0.     Locomobile  Co.  v.  BergdoU.  192 

d.  447;  Mackay  v.  Tide  Water  Oil 

}.,     94     Misc.     694,     168     NTS     667; 

oiwksworth  v.  Durant.  93  Misc.  149, 

56  NTS  1026;   Goldstine  v.   Tolman, 

57  Wis.    141,    147   NW   7.        But  see 
ira  V.  General  Apothecaries'  Co.,  26 

'.  J.  Exch.   225   (holding  that.   If  the 

rms    proposed    by    two    parties    to 

^h  other  constitute  a  complete  con- 

ct  by  which   the  one   party  is   to 

for  the  other  a  definite   work  at 

irtain  time  and  to  receive  a  speci- 

rate  of   remuneration,    it   is   not 

less    a    binding    contract    which 

t      subject  the  party  who   is  to  do 
tOTK  to  an  action  for  not  doing 
'      Vcause   at    the    time    the    terms 
■■   ^    accepted    something    remained 
'      e  disclosed   as    to    the  nature   of 
.  work,  on  which  it  might  depend 
Vhether  there  might  not  be  a  le^al 
;stlflcation  for  refusing  to  perform 

11.     Cincinnati    Eaulpment    Co.    v. 


ceptance  but  not  contained  therein, 
the  contract  will  be  deemed  to  have 
been  made  as  of  the  date  of  the 
execution  and  delivery  of  the  writ- 
ten agreement,  ^nd  not  as  of  the  date 
of  the  passage  of  the  resolution  ac- 
cepting the  prpposition.  Keystone 
Surgical  Supply  Co.  v.  Bate,  196  Pa 
see,  46  A  887. 

IB.  U.  S. — People's  Pass.  R.  Co.  v. 
Memphis  City  R.  Co.,  10  Wall.  88, 
19  L.  ed.  844;  Northwestern  Lum- 
ber Co.  V.  Grays  Harbor,  etc.,  R.  Co., 
221  Fed.  807,  137  CCA  365;  McCor- 
mick  V.  Oklahoma  City,  203  Fed.  921, 
926,  122  CCA  215  [quot  Cyc]:  Nester 
V.  Diamond  Match  Co.,  143  Fed.  72, 
74  CCA  266;  Fourchy  v.  Ellis,  140 
Fed.  149;  Hw-rard  Pub.  Co.  v.  Syn- 
dicate Pub.  Co.,  94  Fed.  764.  36  CCA 
470-  Strotn-Idge  Llth.  Co.  v.  Randall, 
73  Fed.  619,  19  CCA  6U;  Mt.  Holly 
Min,,  etc.,  Co.  v.  Caraleigh  Phos- 
phute,  etc..  Works.  72  Fed.  244,  18 
CCA  535;  Bean  v.  Clark,  30  Fed.  226; 
Darlington  Iron  Co.  v.  Poote,  16  Fed. 
646;  Riggs  v.  Magruder.  20  F.  Cas. 
No.  11,828,   2  Cranch  C.  C.  143. 

Ala.— Hodges  v.  Sublett,  91  Ala. 
588,  8  S  800;  Hanunond  v.  Winches- 
ter, 82  Ala.   470.  2  S  892. 

Cal. — Las  Palmas  Winery  v.  Gar- 
rett, 167  Cal.  897,  139  P  1077;  Spin- 
ney V.  Downing,  108  Cal.  666,  41  P 
757;  Aftrfgut  Co.  v.  Mulvihlll,  26 
Cal,   A,    7Ki,   146  P  728. 

Fla. — ^Strong,  etc.,  Co.  v.  Baars,  60 
Fla.  2F.S,  Zi  a  92;  Ocala  Cooperage 
Co.  V.  Flfirida  Cooperage  Co.,  59  Fla. 
390.  3S4,  51]  S  13  [clt  Cyc];  McCrim- 
mon  v.  Brundage,  53  Fla.  478,  43  S 
431  [cit  Cyc];  Hlnote  v.  Brigman, 
44  Fla.   689,   83   S   303. 

111. — ^National  Union  Bldg.  Assoc, 
v.  Knab,  177  111.  A.  649;  Nolan  v. 
O'Sullivan.  148  111.  A.  316;  Scott  v. 
Fowler,  130  111.  A.  172  taflt  227  111. 
104,   81   NE  34]. 

Iowa — Alexandria  Billiard  Co.  v. 
Miloslowsky,  167  Iowa  395,  149  NW 
604;  Lynn  v.  Richardson,  151  Iowa 
284,  130  NW  1097:  Crittenden  v.  Ar- 
mour,  80   Iowa  221,   45   NW  888. 

Ky. — Tucker  v.  Sheeran,  155  Ky. 
670,  160  SW  176:  Hollerbach,  etc.. 
Contract  Co.  v.  Wllkins,  130  Ky.  61, 
112  SW  1126. 

La— BarrelU  v.  Wehrll,  121  La. 
640,  46  S  620;  Kwlan  v.  Wbitworth, 
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Cent.  R.  Co.,   44  N.   Y.   79;   I 
Brown,   19   N.\  Y.    Ill;    Potoi 
Co.   V.   Kelly,   173   App.    Div. 
NYS   161;   Sherry  v.    Proal.   1 
Div.    774,    116    NTS    234;    Bo. 
Van  Dorn  Iron  Works,   94  Ap 
95,    87    NYS    995;    Brauer   v.    ( 
Steam  Nav.  Co.,  77  App.  Div. 
NYS  299;  Nlcholls  v.  Granger, 
Div.   113,    40   NYS   99;    Bryant 
drak,   87  Hun   477,   34    NYS   384 
ney  Glass  Works  v,   Barnes,    86 
374,    33    NYS    508;    Commercial 
gram  Co.  v.  Smith,  47  Hun  494;  , 
wine  V.   Truscott,   17    Hun    432; 
v.   Pemberton,   10   Misc.    862,    31    : 
21:  Kirwan  v.  Byrne,   19  Misc.  76 
NYS  287:  Walton  v.  Mathea   4  M 
261,    24    NYS    307    [aff    15    Misc    • 
37    NYS    261;    Holland    v.    Ryan, 
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854. 
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409,  416,  117  P  286   [quot  Cycl. 
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Pa  295,  28  A  152-  Baird  v.  .£tna 
Ins.  Co.,  2  Pa  Cas.  262,  4  -^  1 
Eastwlck  V.  Singerly,  16  Phila.  1 
MacMackin  ▼.  Timmlns,  14  Wkly 
318. 

Tex. — Atchison,     etc.,     R.     Co. 
Smyth,    (Clv.  A.)   189  SW  70;  Zav 
Land.   etc..  Co.   v.  Tolbert,    (Clv.  . 
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Denlson  Mill,  etc.,  Co.,  (Clv.  A) 
SW  666. 
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Wash.   479,   127   P  114;   McDonnell 
Coeur  d'Alene  Lumber  Co.,  66  Wa 
495,   106  P   135. 

Wyo. — Summers  v.  Mutual  U  I 
Co.,  12  Wyo.  369,  393.  76  P  9S7,  1 
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Cas.   1124,   6  ERC  174-  Jones  VjV 


Digitized  by 


(^oogle 


'] 


CONTRACTS 


[18  C.  J.]    291 


kade  to  definite  pcj^j  f^  written  «ontraet  em-  |  by   the  reBpeetive  parties,  this   is  an   obligatory 
Brallj,  are  mereijyj|  |^  drawn  and  executed  I  agreement,"  which  dates  from  the  making  of  the 

further  than  wh  < 

lat  he  will  gi  y.  Biy,  t  De 


La. — Ollmora    v.    O'Brien,    125    La. 


h  innniries   n/^  *<8>  *i  R«-  I  >04.  61  3  1031;  KapUn  v.  Whltworth, 
.1^-       Ti.,jM!*B.Jey-.J!  J'e  I  1J«  ^^  »'T,  84B.  40  S  728  Jcit  Cyc]; 
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M. 

V. 

.Nev 

Brown 

I.RA  431; 
"olbrooi 
own  V.  N  I 

•  V.  79-1 
''I:  Poto. 
*PP.  Div  I 
;■  Proal.   ]l 

L-3<;  Bol 
f'<'<-  94  Ai 
■r.iuer  v.  ( 
^PP.  Dlv. 

•  Grang-er, 
9.  Bryant 


e  them.  Ihoigch  4i,  4S  Re- 
(a  a  ngni  .^  ^^^^.  Governor, 
Ut  where  Jleh.  28  En(.  u  & 
f  nriiws.  /  '•  Wharton,  6  H. 

,  the  e01|r&  N.  108,  158  Re- 
1.  nff#>C"'worth  V.  ChafCey, 
*"  "V^Harvey  ▼.  Barnard's 
ke  factJCi.  TSO;  Vale  of  Neath 
'Fumesa,  45  L.  J.  Ch. 
.  Hind.  25  L.  J.  Bxch. 
f.  /Norfolk,  70  U  T.  Rep. 
1  j_,,*>8heU  V.  Pocock,  68  L. 
mtm.  860;  Goodall  ▼.  Hard- 
arsAR.  Rep.  N.  S.  13(;  Don- 
■^  Bfole's  Cafe  Co.,  46  L.  T. 
ing*f87;  Bartlett  v.  Greene, 
,ep.  N.  .  S.  668:  Ball  v. 
L.  T.  Rep.  N.  S.  480: 
ind  Co.,  Ltd.  V.  Forestal 
Co..  Ltd..  26  T.  L.  R.  634. 
Klo  Canadian  Land  Co.  v. 
Man.   201. 

w   V.   Currle,    21    Ont    L. 

itWR    841;    Queen    College 

10  Ont   L.    81»,   6   OntWR 

bbon  V.  Charlton,  1  OntWR 


orion    V.    Bedard,    27    Que. 
.1. 

-Wallace  Bell  Co.   v.   Mooee 

sk.   L.    156,    4   DomLR  438, 

^R  871  [allowing  app  8  Dom 

21  WestLR  36]. 

lirhes  T.  Clyde.  41  Oh.  St.  330 

that  the  acceptance  of  a  le- 

le  bid  for  a  proposed  build- 
not   In   itself   constitute   a 

but  entitles    the   bidder   to 
accordance    with    the   propo- 


■tmotUm  atatiBff  ml*. — "If 
[believe  that  all  the  terms  of 
act  were  not  finally  ar- 
be  first  day,  but  that  the  en- 
ract  was  to  be  arranged  and 
[to    writing    the    next    day; 

.. ,„,,.   J»  then   no  binding  contract 

H  N'YS  38j1*''*  parties,  and  no'  contract 
Bame.s  VsP^^"  proved  to  have  been 
'I'limerc'ial  I*  ^^^  ^*y'  "'  *"y  subse- 
;  Hun  49?'  P>  the  plaintiff  must  fall  in 
!  Hun  ^as'lon-"  Brown  v.  Finney,  68 
•sc,  362    ai'   *'"• 

19  Mi's/-  1.  S. — U.  S.  V.  P.  J.  Carlln 
.Mathea  4  uCo..  '**  ''ed.  869,  138  CCA 
1  16  Minf V  York,  etc..  Coal,  etc.,  Co.  v. 
Id  v  Rvl.»i»  Coal  Co.,  217  Fed.  747, 
V  BollntLCCA  441  [cit  Cyc];  Whitted 
-Small  i-JI«W  Cotton  Mills,  210  Fed. 
He    3  m-jlOCA  219;  Wehner  v.  Bauer, 


,^,   240;    Jenkins,    etc,    Co.    v. 
h  Staf^  I  •  Portland  Cement  Co.,  147  Fed. 
SE  sns  El'  CCA  625:   New  York  L.  Ins. 
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Alexander-Amberg  v.  Hollls, 
irk.  689,  171  SW  916;  Fried- 
r.  Schleuter,  106  Ark.  680,  161 
•ii;  Skeen  v.  Ellis,  106  Ark. 
52  SW  163;  Emerson  v.  Ste- 
Grocer  Co.,  95  Ark.  421,  130 
41. 

.—Spinney  v.  Downing.  108  Cat. 
41  P  797;  Conner  v.  Plank.  25 
A  tl«.  144  P  295:  Webber  v. 
h,  24  Cal.  A.  61,  140  P  37. 
[in. — Mercer  Electric  Mfg.  Co.  v. 
lectlcut  Electric  Mfg.  Co..  87 
,,  ..^  0.  «»1,  8»  A  909. 
\i.-r,'-a!l  la— Ocala  Cooperage  Co.  v.  Flor- 
■n  i<ri  Cooverage  Co.,  69  Fla.  890.  62  S 
"••  "      .HInoU  V.  Brigman,   44  Fla.   689, 

.,,  i  30S. 
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roil  V.    A-'  SE  671. 
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6-  Mississippi,  etc.,  SS.  Co.  v.  Swift, 
86  Me.  248,  29  A  1068,  41  AmSR  646. 

Md. — Cheney  v.  Elastern  Transp. 
LinSk  59  Md.  657. 

Mass. — Beach,  etc.,  Co.  v.  Amer- 
ican Steam  Oauge,  etc.,  Mfg.  Co..  202 
Mass.  177.  88  NE  924;  Drummond  v. 
Crane,  159  Mass.  677,  36  NB  90,  38 
AmSR  460,  23  LRA  707;  Baylies  v. 
Payson,  5  Allen  473. 

Mich. — McConnell  t.  Harrell,  etc, 
Co.,  188  Mich.  369.  149  NW  1042; 
Bollenbacher  v.  Reid,  166  Mich.  277, 
288,  118  NW  988  felt  Cyc];  Farrow 
V.  Bresler,  108  Mich.  664,  66  NW 
492. 

Miss. — Vlekatmrg  Water  Works  Co. 
V.  Gttffy  Petroleum  Co.,  86  Misa.  60, 
38   S  302. 

Mo. — Green  v.  Cole,  127  Mo.  687, 
30  SW  135,  103  Mo.  70,  16  SW  317: 
Allen  V.  Chouteau,  102  Mo.  309,  14 
SW  869;  T.  C.  Bottom  Produce  Co.  v. 
Olsen,  188  Mo.  A.  181,  176  SW  126: 
Concannon  v.  Point  Min.,  etc.,  Co.,  166 
Mo.  A.  79.  135  SW  988;  Hudson  v. 
Rodgers,  121  Mo.  A.  166,  98  SW  778; 
Lowrey  v.  Danfortb,  96  Mo.  A.  441, 
69  SW  39:  Broome  v.  Wright,  15  Mo. 
A.  406:  Methudy  v.  Ross,  10  Mo.  A. 
101   [aff  81  Mo.   4811. 

Mont. — Long  v.  Needham.  87  Mont 
408,   418,   96  P  731    [quot  Cyc]. 

Nev. — Morrill  v.  Tehama  Cons. 
Mill,  etc.  Co.,  10  Nev.  126. 

N.  J. — ^Wharton  v.  Stoutenburgh. 
35  N.  J.  Eq.  266  [aff  39  N.  J.  Bq. 
2991. 

N.  T. — Sanders  v.  Pottlltxer  Bros. 
Fruit  Co.,  144  N.  T.  209,  39  NE  76, 
43  AmSR  7B7,  29  LRA  431:  Pratt  v. 
Hudson  River  R.  Co.,  21  N.  Y.  305; 
Vassar  v.  Camp,  11  N.  Y.  441;  Mor- 
ton V.  Wltte,  147  App.  Dlv.  94,  131 
NYS  777:  Boysen  v.  Van  Dom  Iron 
Works,  94  App.  Dlv.  95,  87  NYS  995; 
Dlsken  v.  Herter,  73  App.  Div.  453, 
77  NYS  300  [aff  175  N.  Y.  480  mem, 
67  NE  1081  meml;  Brown  v.  Norton, 
60  Hun  284,  2  NYS  869;  Rowland  v. 
Phalen,    14   N.  Y.  Super.   48. 

N.  C— Elks  V.  North  SUte  Ins.  Co., 
169  N.  C.  619.  76  SE  808:  Gooding  v. 
Moore,  150  N.  C.  195.  68  Se  895;  Teal 
V.  Templeton,  149  N.  C  82,  62  SE 
737;  Rankin  v.  Mltchem,  141  N.  C. 
277.  53   SE  864. 

Oh. — Highland  County  v.  Rhoades, 
26  Oh.  St  411;  Blaney  v.  Hoke.  14 
Oh.  St  292;  Klralfy  v.  Macauley.  9 
Oh.  Dec  (Reprint)  838,  17  ClncLBul 
331. 

Okl. — ^Western  Roofing  Tile  Co.  v. 
Jones,  26  Okl.  209,  109  P  225,  Ann 
Caal912B  127. 

Or. — Williams  v.  Burdlck,  68  Or. 
41.  126  P  844.  126  P  603. 

Pa. — ^Park  v.  Kansas  City  Southern 
R.  Co.,  58  Pa.  Super.  419;  Smith  v. 
Kaufman,  30  Pa.  Super.  265;  Schnee- 
bell  V.  Shaffer,  21  Pa.  Di8t.956,  966 
[quot  CycJ. 

Tex. — ^American  Warehouse  Co.  v. 
Ray,  (Civ.  A.)  160  SW  763;  Inter- 
natiotial  Harvester  Co.  v.  Campbell, 
43  Tex.  Civ.  A.  421.  96  SW  98. 

Vt. — Paige  V.  FuUerton  Woolen 
Co.,  27  Vt  485. 

Va. — Hughes  v.  Burwell,  113  Va. 
698,  75  SE  230;  Mackey  v.  Mackey, 
29  Gratt    (70  Va.)   158. 

Wis. — Qarrick  Theatre  Co.  v.  Glm- 
bel,  158  Wis.  649,  149  NW  385;  Jung- 
dorf  v.  Little  Rice.  156  Wis.  466.  146 
NW  1092;  Jacob  Johnson  Fish  Co.  v. 
Hawley,  150  Wis.  678.  187  NW  773: 
Cohn  V.  Pluraer,  88  Wis.  622,  60  NW 
1000:  Lawrence  v.  Milwaukee,  etc, 
R.   Co.,   84   Wis.   427,    54   NW   797. 

Eng. — Hussey  v.  Horne-Payne,  4 
App.  Cas.  311,  6  ERC  156;  Lewis  v. 
Brass,  3  Q.  B.  D.  667;  Filby  v.  Houn- 
sell,  [1896f  2  Ch.  737;  Gray  v.  Smith. 
43  Ch.  D.  208;  Bolton  v.  Lambert  41 
Ch.  D.  296;  Bonnewell  v.  Jenkins,  8 
Ch.  D.  70;  Winn  v.  Bull,  7  Ch.  D.  29. 


6  ERC  171;  Rosslter  v.  Miller,  6  Ch. 

D.  648.  [rev  8  App.  Cas.  1124,  6  ERC 
174];  CrosBley  v.  May  cock,  L.  R.  18 
Eq.   180;   Latch  v.  Wedlake,  11  A.  & 

E.  959,  89  ECL  604,  113  Reprint  678; 
Gibbons  v.  North-ESastem  Metropoli- 
tan Asylum  DIst,  11  Beav.  1.  60  Re- 

grlnt  716;  Heyworth  v.  Knight  17  C. 
.  N.  S.  298,  112  ECL  298,  144  Reprint 
120;  Eadie  v.  Addison,  52  L.  J.  Ch.  80: 
Thomas  v.  Dering,  1  Keen  729,  16 
EngCh  729,  48  Reprint  488;  Cayley 
V.  Walpole.  39  L.  J.  Ch.  609;  Richards 
v.  Hayward,  3  M.  ft  Q.  674.  40  ECL 
760.  133  Reprint  875;  Rouse  v.  Gins- 
berg, 65  Sol.  J.  632;  Fowle  v.  Free- 
man,  9  Ves.   Jr.   351,   32   Reprint   688. 

Man. — Selkirk  Land,  etc.,  Co.  v. 
Robinson,  28  Man.  774;  Conley  v. 
Pateraon,  22  Man.  127,  2  DomLR  94, 
20  WestLR  722;  Munroe  v.  Heubach. 
18  Man.  460. 

Ont. — Dalryraple  v.  Scott,  19  Ont 
A.  477;  Ottawa  Gas  Co.  v.  Ottawa,  21 
CanLTOccNotes  628. 

"The  question  whether  an  Informal 
arrangement  is  intended  by  the  par- 
ties to  form  a  contract  In  and  of 
itself  or  as  only  a  step  in  the  nego- 
tiations leading  up  to  a  binding  con- 
tract In  writing  Is  not  always  easy 
of  solution.  The  law  undoubtedly  Is 
that  an  informal  agreement  complete 
in  its  terms  will  take  effect  If  the 
parties  so  intend,  though  a  more 
formal  contract  is  expected  to  be 
afterwards  made,  provided  that  the 
formal  contract  is  not  to  contain 
material  provisions  not  contained  In 
or  to  be  inferred  from  the  pre- 
liminary informal  agreement."  Oar- 
rlck  Theatre  Co.  v.  Glmbel,  168  Wis. 
649,  656,  149  NW  385. 

[a]  Oiieiunstanoas  to  he  conaUI- 
•xtA. — In  determining  which  view  Is 
entertained  in  any  particular  case 
the  following  circumstances  may  be 
looked  at:  Whether  the  contract  is 
of  that  class  which  is  usually  found 
to  be  In  writing;  whether  it  is  of 
such  nature  as  to  need  a  formal  writ- 
ing for  its  full  expression;  whether 
it  has  few  or  many  details;  whether 
the  amount  involved  is  large  or 
small;  and  whether  the  negotiations 
themselves  Indicate  that  a  written 
draft  Is  contemplated  as  the  final 
conclusion  of  the  negotiations.  If  a 
written  draft  is  proposed,  suggested, 
or  referred  to  during  the  negotia- 
tions, it  is  some  evidence  that  the 
parties  intended  it  to  be  the  final 
closing  of  the  contract  Mississippi, 
etc.,  SS.  Co.  v.  Swift  86  Me.  248,  i» 
A  1063,   41  AmSR  646. 

[b]  AppUoatiOBa  of  ml*. — (1)  An 
agreement  in  writing,  signed  by  the 
parties,  clearly  embodying  Just  what 
they  wanted.  Is  binding,  although  a 
more  formal  draft  whidi  the  attor- 
ney at  his  own  suggestion  drew  was 
not  signed,  as  agreed.  Berman  v. 
Rosenberg,  (Me.)  97  A  6.  (2)  An 
application  for  a  mortgage  loan  made 
to  a  life  insurance  company  on  a 
blank  form  furnished  by  the  com- 
pany, when  signed  by  the  owners  of 
the  property,  and  indorsed  with  the 
approval  of  the  finance  committee  of 
the  company,  who  had  power  to  make 
the  loan,  constitutes  a  contract  bind- 
ing on  both  parties.  New  York  L. 
Ins.  Co.  V.  Lord.  100  Fed.  17,  40  CCA. 
585.  (3)  Where  a  contract  for  the 
transfer  of  an  account  against  an  In- 
solvent was  completely  agreed  on, 
leaving  only  a  formal  writing  assign- 
ment to  be  executed,  the  failure  to 
execute  the  same  because  of  defend- 
ant's election  to  withdraw  did  not 
preclude  plaintiff  from  recovering  for 
breach  of  contract.  Hughes  v.  Bur- 
well,  lis  Va.  598,  75  SE  230.  (4) 
Where  defendant  does  not  deny  mak- 
ing a  contract  such  as  claimed  by 
plaintiffs,  but  insists  that  plaintiffs 
were  to  bring  him  a  written  contract 
embodying  Its  terms,  which  they  did 
not  do,  the  court  may,  without  error. 
Instruct  that  the  fact  of  maUng  the 
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oral  agreement  and  not  from  the  date  o£  the  sub- 
sequent writing,"  and  an  action  at  law  will  lie 
for  the  breach  of  the  oral  contract  to  execute  the 
written  agreement/'  and  the  same  damages  are  re- 
coverable as  would  have  been  recoverable  for  a 
refusal  to  perform  the  contract  had  it  been  exe- 
cuted in  writing.*"  Further,  although  an  oral 
agreement  is  not  put  in  writing  as  intended,  it  be- 
comes conclusive  on  the  parties  if  it  is  acted  on 
by  them."  So,  although  a  party  to  an  agreement 
may  insist  on  the  performance  of  a  condition  that 
it  shall  be  reduced  to  writing,  it  is  competent  for 
him  to  waive  the  condition  by  recogpiizing  his  lia- 
bility on  the  contract."  Where  the  contract  is 
already  in  writing,  it  is  none  the  less  obligatory 
on  both  parties  because  they  intend  that  it  shall 
be  put  into  another  form."  A  contract  to  enter 
into  a  contract  on  terms  to  be  settled  at  somi 
future  time  is  of  no  effect."  But  where  an  agree- 
ment contains  the  stipulation  that  certain  terms 
shall  afterward  be  settled  by  the  parties,  it  will 
become  binding  as  to  such  terms  when  th^  are 
afterward  agreed  on.*^    Generally  speaking,  the  cir- 


cumstance that  the  parties  did  intend  a  subseqment 
agreement  to  be  made  is  strong  evidence  that  they 
I  did  not  intend  the  previous  negotiations  to  amount 
to  an  agreement."  The  rule  applies  where  blanks 
are  left  in  a  written  draft,  not  through  mistake, 
but  because  the  parties  are  not  ready  to  fill  them.'* 
And  if  the  terms  of  a  contract  are  agreed  on  and 
a  paper  signed  in  blank  by  one  of  the  parties,  who 
leaves  it  to  the  other  party  to  fill  up,  and  the  latter 
fills  it  up  in  a  different  manner  from  that  agreed 
on,  the  paper  can  have  no  force  as  an  agreement." 
If  it  is  understood  that  a  contract  signed  by  cer- 
tain of  the  parties  is  also  to  be  executed  by  others, 
there  is  no  contract  until  this  is  done.** 

[$  101]  6.  Bevocatibn  of  Offer  or  Acceptance — 
a.  Offer — (1)  After  Acceptance.  An  acceptance 
by  promise  or  act,  and  communication  thereof  when 
necessary,*"  while  an  offer  of  a  promise  is  in  force, 
changes  the  character  of  the  offer.  It  supplies  the 
elements  of  agreement  and  consideration,  changing 
the  offer  into  a  binding  promise,  and  the  offer  can- 
not afterward  be  revoked  without  the  acceptor's 
consent."     Where   the   agreement   is   complete   by 


contract  Is  not  In  Issue.  Campbell 
V.  Mine.  6  Ga.  1S4,  64   SB  671. 

14.  Fearnley  v.  Fearnley,  44  Colo. 
417,  98PS19;  St.  Louis  Southwestern 
R.  Co.  V.  Mitchell-Crittenden  Tie  Co., 
(Tex.  Civ.  A.)  148  SW  1191;  Leowt  v. 
Lone,  78  Wash.  480,  136  P  673. 

(aj  Ayplloartloaa  of  Tvam^—il) 
Where  a  party  executes  a  written 
contract  In  pursuance  of  a  previous 
oral  agreement,  he  cannot  assert  that 
at  the  time  the  written  contract  was 
executed,  the  other  party  to  the  oral 
agreement  was  mentally  Incapable  of 
assenting  to  the  written  contract. 
Fearnley  v.  Fearnley,  44  Colo.  417,  98 
P  819.  (2)  Where  a  husband  was 
capable  of  contracting  at  the  time  he 
transferred  all  his  property  to  his 
wife  in  consideration  of  her  verbal 
promise  to  make  specified  payments 
to  the  husband's  brothers  and  sisters 
after  his  death,  the  wife  is  bound  by 
a  written  contract  embodying  such 
verbal  promise,  although  it  was  exe- 
cuted at  a  time  when  the  husband 
was  unconscious  and  mentally  inca- 
pable of  contracting.  Fearnley  v. 
Fearnley,   44  Colo.    417,   98  P  819. 

IB.  Clark  V.  Bradford  Gas,  etc., 
Corp.,   (Del.  Ch.)  98  A  368. 

10.  Clark  V.  Bradford  Gas,  etc., 
Corp.,   (Del.  Ch.)   98  A   368. 

17.  Ark. — Sadler-Lusk  Trading  Co. 
V.  Logan.  83  Ark.  612,  104  SW  206. 

La. — Hart  v.  Tremont  Lumber  Co., 
131  La.  847,   60  S  368. 

Mich.— Peck  v.  Miller,  39  Mich.  594. 

Mo. — Green  v.  Cole,  24  SW  1068; 
Rigglns  V.  Missouri  River,  etc.,  R. 
Co.,  73  Mo.  698. 

Vt. — Paige  V.  FuUerton  Woolen 
Ck>.,   27  Vt.  486. 

See  Jungdorf  v.  Little  Rice,  tS6 
Wis.  466,  146  NW  1092  (holding  that, 
where  the  parties  entered  into  an  oral 
contract  complete  in  Its  terms,  the 
fact  that  they  contemplated  the  exe- 
cution of  a  written  contract  and  the 
giving  of  a  bond  for  performance  by 
plalntltr,  which  was  never  done,  will 
not  necessarily  prevent  the  oral  con- 
tract which  was  partly  performed 
from  taking  eifect). 

18.  Stover  V.  Flack,  SO  N.  T.  64. 

19.  Sanders  V.  PottUtser  Bros. 
Fruit  Co.,  144  N.  T.  209,  213,  39  NB 
76,  43  AmSR  767,  29  LRA  431  (where 
the  court  said  that  this  Is  true, 
"especially  when  their  intention  is 
made  impossible  by  the  act  of  one 
or  the  other  of  the  parties  by  Insist- 
ing upon  the  insertion  of  conditions 
and  provisions  not  contemplated  or 
embraced  In  the  correspondence"  by 
which  the  agreement  was  evidenced). 

SO.  Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Gorman,  79  Kan.  643,  100  P  647,  28 
LRANS  637. 


Mass. — Sibley  v.  Felton,  156  Mass. 
273.  31  NE  10. 

N.  T. — Mathiasen  v.  Barkln.  62 
App.  Dlv.  614,  70  NTS  770. 

Va. — ^Newport  News,  etc.,  Dev.  Co. 
v.  Newport  News  St  R.  Co.,  97  Va. 
19.  32  SB  789. 

Eng. — Ridgway  v.  Wharton,  6  H.  L. 
Cas.  238.  10  Reprint  1287. 

"An  agreement  to  be  Anally  settled 
must  comprise  all  the  terms  which 
the  parties  Intend  to  introduce  into 
the  agreement.  An  agreement  to 
enter  Into  an  agreement  upon  terms 
to  be  afterward  settled  between  the 

Parties  is  a  contradiction  in  terms, 
t  is  absurd  to  say  that  a  man  enters 
into  an  agreement  till  the  teTTns  of 
that  agreement  are  settled."  Ridg- 
way V.  Wharton,  6  H.  L.  Cas.  238,  304, 
10  Reprint  1287. 

[a]  niiutmtioiia. — ( 1 )  A  resolution 
that  a  corporation  donate.  In  aid  of 
an  electric  line,  a  certain  sum  and 
certain  property  to  be  selected  by 
the  executive  committee  of  the  cor- 
poration, "the  money  to  be  paid  out, 
and  the  lots  to  be  deeded,  under  such 
conditions,  and  at  such  times,  as  the 
executive  committee  may  agree  upon 
with  the  representative  of  said  elec- 
tric line,"  does  not  contain  a  complete 
contract  Newport  News,  etc.,  Dev. 
Co.  V.  Newport  News  St  R.  Co.,  97 
Va.  19,  32  SE  789.  (2)  An  agreement 
providing  "that  the  subscribers  .  .  . 
being  desirous  of  effecting  a  complete 
and  permanent  unity  of  interest  be- 
tween their  distilleries,  and  also  be- 
tween their  and  other  distilleries, 
and,  preliminary  to  that  purpose, 
wishing  at  once  to  accomplish  such 
unity  of  Interest  between  themselves, 
leaving  details  and  the  union  of  other 
distilleries  to  be  arranged  hereafter," 
and  that-  "a  complete  plan  for  such 
unity  of  Interest  and  for  the  ac- 
complishment of  the  other  purposes 
herein  contemplated  shall  be.  pre- 
pared at  once,  and  in  all  other  re- 
spects the  purpose  contemplated  shall 
be  consummated  at  once"  is  incom- 
plete, the  minds  of  the  parties  hav- 
ing met.  on  some  things  and  not  on 
others.  Sibley  v.  Felton,  166  Mass. 
273.   276,   277,    31  NE   10. 

[b]  A  Uoit  fatox*  coBtiaot  whereof 
all  of  the  terms  are  fixed  may  be 
made  the  subject  of  a  present  con- 
tract under  Civ.  Code  arts  1764.  1885, 
providing  that  all  things  not  forbid- 
den by  law  may  be  the  subject  of 
contract,  and  that  all  claims  to  which 
rights  can  legally  be  acquired  may  be 
the  object  of  contracts.  Kaplan  v. 
Whitworth,   118   La.    337,   40   S   723. 

31.  Hopedale  Electric  Co. .  v.  Elec- 
tric Storage  Battery  Co.,  96  App.  Div. 
344.   89   NTS    326    [afT   184   N.  T.   366, 


77  NE  3941. 

aa.  Smith  V.  Webster,  S  Ch.  D.  49; 
Ridgway  v.  Wharton,  6  H.  L.  das. 
238,  10  Reprtnt  1287:  Stow  v.  Currie. 
21  Ont  L.  486,  16  OntWR  841.  See 
also  Rossiter  v.  Miller.  6  Ch.  D.  648. 
668  (where  Lord  Justice  James  said: 
"On  a  question  of  construction,  dif- 
ferent minds  may  differ,  but,  for  my 
own  part,  I  have  often  felt  that  In 
cases  of  this  nature  parties  have 
found  themselves  entrapped  into  con- 
tracts by  letters  which  they  wrote 
without  the  slightest  Idea  that  they 
were  contracting"). 

33.  Atkins  v.  Van  Buren  School 
Tp.,  77  Ind.  447;  Shepard  v.  Car- 
penter,  54  Minn.  153,   66  NW  90S. 

34.  Rounsavell  v.  Pease,  46  Wis. 
606. 

as.     See  infra  i  128. 

ae.  WeoMMlty  for  eommTiiil  caMon 
of  MSMptaao*  see  supra  11  88-91. 

37.  U.  S. — Wheeler  v.  New  Bruns- 
wick, etc..  R.  Co.,  115  tr.  S.  29.  6  SCt 
1061,  1160,  29  L.  ed.  841.  And  see 
Patrick  V.  Bowman,  149  V.  6.  411. 
13    SCt   811.    87    L.    ed.    790. 

Ala. — Mott  V.  Jackson,  178  Ala. 
448.   66  S  628. 

Colo. — Gordon  v.  Darnell,  E  Colo. 
302. 

Ga. — Prior  v.  Hilton,  etc..  Lumber 
Co..  141   Ga.   117,   80   SE  669. 

Hawaii. — Henriques  v.  Vlnbaca,  20 
Hawaii  702. 

111.— Atkins  V.  Kirk,  187  111.  A.  810. 

La. — Miller  v.  Douvillo,  46  La. 
Ann.   214.   12   S  132. 

Md.-:-EqultabIe  Endowment  Assoc 
V.  Fisher,  71  Md.  430,  18  A  808; 
Kowen  v.  Tipton,  64  Md.  275,  1  A  861. 

Mass. — Thruston  v.  Thornton,  1 
Cush.    89. 

Mich. — Cooper  v.  Lansing  Wheel 
Co.,  94  Mich.  272,  64  NW  39,  14 
AmSR  341 ;  Wilcox  v.  Cnine,  70  Mich. 
517.    38    NW    666. 

Minn. — Mooney  v.  Daily  News  <3o., 
116  Minn.   212,  138  NW  878,  37  LRA       | 
NS   183.  J 

Mo. — Lapsley  v.   Howard.   119   Mo.     f 
489,  24   SW  1020:  Cook  v.  Kerr,   (A.) 
192  SW  466:  American  Pub.,  etc.,  Co. 
v.  Walker,   87  Mo.  A.  608. 

Mont. — Ide.  v.  Lelser,  10  Mont  S. 
24   P  695,   24   AmSR  17. 

Nebr. — Lamoreaux  v.  Phelan.  SJ  t 
Nebr.  47,   130  NW  988.  g 

N.  T.— White  V.  Baxter,  71  N.  K  f. 
264;  Pried  v.  Royal  Ins.  Co.,  60  N.  JEe .?. 
243;  Brinley  v.  Nevins,  162  App.  Kbk.<It. 
744,   147  NTS  986.  ,  nl^ 

N.  D. — Reeves  v.  Bruenlng,  ]r  of-  K 
D.  167,  100  NW   241.  «^    by 

Or. — ^House  v.  Jackson,  24  Ouain-  8!. 
32  P  1027.  •  ^n« 

Pa.- — Cummings  v.  Gann,  52  ^aP»- 
484;  Hamilton  v.  Lycoming  Mut  I^j   & 
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acceptance,  a  new  proposal  to  modify  it  by  either 
party  has  no  effect  on  the  agreement  unless  it  is 
accepted  and  thus  becomes  a  new  substitated  agree- 
ment." 

[I  102]  (2)  Bofore  Acceptance.  An  offer,  if 
not  under  seal,''  may  be  revoked  or  withdrawn  at 
any  time  before  it  is  accepted,  and  the  acceptance 
eommnnieated  when  communication  is  necessary,  for 
until  then  there  is  neither  agreement  nor  consid- 
eration." Where  an  offer  is  accepted  before  it  is 
revoked,  the  contract  is  as  obligatory  as  if  both 
promises  were  simultaneous.  Here,  as  in  other  like 
eases,  if  both  parties  meet,  one  prepared  to  accept 
and  the  other  to  retract,  whichever  speaks  first  will 
have  the  law  with  him;  and  this  question  is  one  of 
fact  to  be  decided  by  the  jury."    An  offer  to  sev- 


eral may  be  revoked  at  any  time  before  it-is'aa-' 
eepted  by  all.^'  An  offer  made  by  several  may  <b* 
revoked  by  one."*  An  order  given  to  an  agent  whol 
has  no  authority  to,  accept  it,  but  only  to  forward' 
it  to  his  principal  for  approval,  is  revocable 'at  any 
time  before  it  is  accepted  by  the  principal  and  the 
acceptance  communicated  to  the  offerer."*  A  bid 
at  an  auction,  which  is  an  offer  to  purchase  the 
property  put  up,  may  be  withdrawn  at  any  time 
before  the  hammer  goes  down.* 

[$  103]  (3)  Offer  Giving  Time  for  Acceptance. 
The  offerer  may  revoke  his  offer  before  it  fs  ao- 
cepted,  even  though  he  has  expressly  declared  ia  it 
that  he  will  not,  or  Las,  by  the  very  terms  of  th«) 
offer,  allowed  the  offeree  a  certain  number  of  days 
within  which  to  accept  it,  as  in  the  ease  of  options 


Co..  S  Pa.  8S9;  Lucas  v.  Olass,  (8  Pa. 
Super.  214.  219   [dt  Cyc]. 

R.  1. — Perry  v.  Mt.  Hope  Iron  Co., 
15  R.  I.  S80,  6  A  832.  2  AmSR  902. 

S.  D. — Nicholas,  etc.,  Co.  v.  ■  Hor- 
sUd.   21  S.  D.  80,  109  NW  609. 

Wis. — Wall  V.  Minneapolis,  etc.,  R. 
Co..  86  Wis.  48,  56  NW  3«7;  Hawkin- 
son  V.  Harmon,  89  Wis.  S51.  35  NW 
28:  State  v.  Hastings,  12  Wis.  696. 

Eag. — Stevenson  v.  McLean.  6  Q. 
B.  D.  S4S,  6  BRC  82;  In  re  Marseilles 
Imperial  Land  Co.,  L.  R  7  -Ch.  687; 
Balnes  v.  Woodfall.  <  C.  B.  N.  S. 
657.  95  ECL  657,  141  Reprint  618.  • 

Ont. — Omnium  Securities  Co.  v. 
Richardson,    7    Ont.    182. 

[a]  AppUoatlon  of  na»H-^A  letter 
containing  an  offer  "without  preju- 
dice" means  "I  make  you  an  offer; 
if  you  do  not  accept  ft,  this  letter 
Is  not  to  be  used  asalnst  me";  but 
when  the  offer  Is  accepted  the  privi- 
lege is  removed.  Omnium  Securities 
Co.   V.  Richardson,  7  Ont.  182.   183. 

AeMvtaae*  \>y  aalUur  letter  see 
infra  f  116. 

38.  U.  S. — ^Hlte  V.  Savannah  elec- 
tric Co.,   184  Fed.  944,  90  CCA  848. 

Ala. — Linn  v.  McLean,  80  Ala.  360. 

Ky. — ^Rice  v.  Pulliam.  .141  Ky.  10, 
111  SW  1068. 

Mich. — Hubbell  v.  Palmer,  76  Mich. 
441,    43    NW    442. 

Mo. — McLean  v.  Pastime  Gymna- 
sium Assoc,  64  Mo.  A.  66. 

Balwtitntad  agTaement  see  infra 
fl  604-615. 

39.  OSw  sader  Mai  see  infra 
11  106.  106. 

30.  U.  S. — ^Moffett  v.  Rochester, 
178  U.  S.  378^  20  SCt  967,  44  L.  ed. 
1108;  Waterman  v.  Banks,  144  U.  S. 
394.  12  SCt  646,  36  L.  ed.  479;  Stitt 
V.  Huldekopers,  17  WalL  384,  21  t,. 
ed.  644. 

Ala. — Sanford  t.  Howard,  29  Ala. 
684.  68  AmD  101;  Eskridgre  v.  Glover, 
6  Stew.  A  P.  264,  26  AmD  344;  Herts 
V.  Montgomery  Journal  Pub.  Co.,  9 
Ala.  A.  178.  62  S  664  (newspaper  vot- 
ing contest). 

Ark. — Toledo  Computing  Scale  Co. 
V.  Stephens,  96  Ark.  606,  132  SW  926. 

Cal.— Martin  v.  Hudson,  81  Cal.  42, 
22  P  292;  Keller  v.  Ybarru,  3  Cal. 
147;  Bennett  v.  Potter,  (A.)  113  P 
88S. 

Colo. — Sberwin  v.  National  Cash 
Register  Co.,  S  Colo.  A.  162,  38  P 
392. 

Conn. — Crocker  v.  New  London, 
etc.,  R.  Co.,  24  Conn.  249. 

Oa. — ^Prior  v.  Hilton,  etc..  Lumber 
Co..  141  Oa.  117,  80  SE  559;  Blggers 
V.  Owen,  79  Ga.  658,  5  SB  193;  Wll- 
kerson  v.  Patton  Sash,  etc.,  Co.,  10 
Ga.  A.  697.  698,  73  SE  1088  [clt 
CycJ. 

III.— Corbett  v.  Cronkite^39  111.  9, 
87  KB  874;  Crandall  v.  Willig,  166 
in.  233,  46  NB  755:  Larmon  v.  Jor- 
dan, 56  III.  204:  School  Directors  v. 
Trefethren,    10   111.  A.  127.  o 

Ind. — Davis  v.  Callows:  30  Ind. 
112.  95  AmD  671;  Harson  vj^Plke.  16 
Ina  140.  ) 

Iowa. —  McCormick  Hjfcrvesting 

Mach.  Co.  V.  Richardson,  89  Sowa  525, 
56  NW  682.  \ 

Kan.— Bauoian     v.     McMaikius,     76 


Kan.  106,  108,  89  Pri6,  10  LRAN8 
1138   [cit  CycL 

Ky. — L.  A.  Becker  v.  Alvey,  86  SW 
974,  976,  27  KyL  832  [ouot  Cyc]; 
Jones  V.  Hlgglns,  80  Ky.  409;  Burton 
V.  Shotweli,   13  Bush  271. 

La.— Miller  v.  Douville.  46  La. 
Ann.  214,  12  S  132;  Peet  v.  Meyer.  42 
La.  Ann.  1084,  8  S  634;  Williams  v. 
Duer,  14  La.  623;  Gravier  v.  Gravler, 
3  Mart.  N.  S.  206. 

Md. — ^Wheat  v.  Cross,  31  Md.  99,  1 
AmR   28. 

Mass, — Benton  v.  Springfield  Young 
Men's  Christian  Assoc,  170  Mass. 
534,  49  NE  928,  64  AmSR  320;  LiAcoIn 
T.  Gay,  164  Mass.  687,  42  NE  96,  49 
AmSR  480;  Boston,  etc.,  R.  Co.  v. 
Bartlett,  3  Cush.   224. 

Mich.— <!ooper  v.  Lansing  Wheel 
Co.,  94  Mich.  272,  54  NW  39,  34 
AmSR  841:  Challenge  Wind.  etc.. 
Mill  Co.  V.  Kerr,  93  Mich.  328.  S3  NW 
556;  McDonald  v.  Bewick,  61  Mich. 
79,  16  NW  240;  Welden  v.  Woodruff, 
38   Mich.   130. 

Mo. — Egger  t.  Nesbitt,  122  Mo.  667. 
27  SW  385,  43  AmSR '696;  Lapsley 
V.  Howard.  119  Mo.  489,  24  SW  1020; 
Sooy  V.  Winter,  188  Mo.  A.  160,  176 
SW  132;  Sarran  v,  Richards,  151  Mo. 
A.  6S6,  132  SW  286;  Qroomer  v.  Mc- 
Cully,  93  Mo.  A.  544. 

Mont — Donlan  v.  Arnold,  48  Mont. 
416.    138   P   776. 

N.  H. — ^Beekwith  v.  Cheever,  21 
N.  H.  41. 

N.  J. — Isham  v.  Therasson,  58  N.  J. 
Eq.  10,  30  A  969;  Houghwout  v. 
Bolaaubin,   18  N.   J.   Eq.   316. 

N.  T. — flohenectady  Stove  Co.  v. 
Holbrook,  101  N.  Y.  46,  4  NE  4:  Quick 
V.  Wheeler,  78  N.  Y.  300;  White  v. 
Corlles,  46  N.  Y.  467;  McCotter  v. 
New  York.  37  N.  Y,  326  [aff  35  Barb. 
6091:  Bouker  v.  Long  Island  R.  Co., 
89  Hun  132,  35  NYS  SO;  Ft.  Edward 
v.  Fish,  8«  Hun  648.  33  NYS  784  [aff 
166  N.  Y.  363,  50  NE  873];  McCotter 
V.  New  York,  35  Barb.  609;  Stephens 
V.  Buffalo,  etc..  R.  Co.,  20  Barb.  332; 
Hochster  v.  Baruch,  6  Daly  440; 
Blum  v.  Daly,  22  Misc  342,  49  NYS 
136;  Hayman  v.  Canton  Art  Metal 
Co..  160  NYS  42;  Fraser  v.  Small,  13 
NYS   468. 

N.  C— Watters  v.  Hedgpeth,  90  SE 
314;  Winders  v.  Kenan,  161  N.  C. 
628,  77  SB  687;  Bryant  Timber  Co.  v. 
Wilson.  151  N.  C.  164,  65  SE  932, 
134  AmSR  982. 

Pa. — Bosshardt,  etc.,  Co.  v.  Cres- 
cent Oil  Co.,  171  Pa.  109,  82  A  1120; 
Vincent  v.  Woodland  Oil  Co.,  166  Pa. 
402,  SO  A  991;  Fisher  v.  Seltze,  28 
Fa.  308,  62  AmD  336;  Keiser  v.  Read- 
ing Suburban  Real  Est.  Co.,  43  Pa. 
Super.  130;  Ruber  Mfg.  Co.  v.  Smith- 
gall,  19  Pa.  Super.  641. 

Tex. — Houghtallng  v.  Eubank,  (Civ, 
A.)  186  SW  364;  Whltaker  v.  Zihme, 
(Civ.  A.)    61   SW   499. 

Utah. — Jones  v.  New  York  L.  Ins. 
Co.,    16   Utah  622,    60   P   620. 

"Vt. — ^Tucker  v.  Lawrence,  66  Vt. 
467;  Faulkner  v.  Hebard,  26  Vt.  462. 

Va. — Cady  v.  Straus,  97  Va.  701,  34 
SE  615. 

Wis. — McCaffrey  v.  Waner,  81  Wis. 
633.  51  NW  958;  Johnson  v.  Filklng- 
ton,  39  Wis.  62. 


Wyo. — ^Frank  v.  Stratfocd-Hand- 
cock,  13  Wyo.  37.  77  P  184,  110  AmSR 
963.-67  LRA   671. 

Enc:. — In  re  Marseilles  Imperta< 
Land  Co.,  L.  H.  7  Ch.  58T:  Great 
Northern  R  Co.  v.   Witham,  L.   K,  9 

C.  P.  16;  Offord  v.  Davles,  13  C.  B. 
N.  S.  748,  104  ECL  748.  142  Reprint 
1336;  Payne  v.  Cave,  8  T.  R  148,  10» 
Reprint  602. 

Ont. — Carton  v.  Wilson,  IS  Ont.  L. 
412,  8  OntWR  781;  Larkln  v.  Gardi- 
ner, 27  Ont.  126;  Beer  v.^Lea,  7  Dom 
LR  434,  4  OntWN  342  [app  dism  14 
DomLR  236]. 

Que. — Langevln  v.  Duval,  47  Que. 
611. 

[a]  ninstnttlona. — (l)  An  offer  of 
a  newspaper  of  prises  for  the  con- 
testants receiving  the  greatest  num- 
ber of  votes,  a  certain  number  of 
votes  being  given  for  each  subscrip- 
tion, is  not  In  itself  irrevocable,  and 
may  be  withdrawn  at  any  time  be- 
fore It  has  been  accepted  by  some- 
thing being  done  in  reliance  on  it, 
for  until  acceptance  it  does  not  be- 
come a  contract.  Herts  v.  Mont- 
gomery Journal  Pub.  Co.,  9  Ala.  A. 
178,  62  S  564.  (2)  Where  an  offer 
required  its  acceptance  to  l>e  accom- 
panied by  a,  certified  check,  and  the 
offer  was  withdrawn  before  the  check 
was  mailed,  there  was  no  contriict. 
Hayman  v.  Canton  Art  Metal  Co.,  ViO 
NYS  42. 

[b]  £■.  a*T.  Oiv.  Ood*  art  1901 
provides  that  a  party  proposing  shall 
be  presumed  to  continue  In  the  in- 
tention which  his  proposal  expresses, 
if,  on  receiving  tne  unquallned  a»^ 
sent  of  him  to  whom  the  propotel '  if 
made,  he  does  not  signify  the  change 
of  his  intention.     Union  SawnilU  <3o. 

^.v.  Mitchell,  1?2  La.  900,  48  S  317. 
V3I-     See  Martin  v.  Hudson,  81  CiA, 
42,   22  P  292;  Quick  v.  Wheeler,   78 
N.   Y.   300. 

33.  Burton  V.  Shotweli.  13  '  BWbh 
(Ky.)   271. 

33.  Foster  V.  Boston,  22  PU:k. 
(Mass.)  38. 

34.  Harvey  v.  Duffey,  99  Cal.  401, 
33  P  897;  Curtis  v.  American  Case, 
etc.,  Co.,  38  App.  (D.  C.)  115,  ll* 
[clt  Cyc);  Peck  v.  Freese,  101  Mipli. 
321,  59  NW  600;  Challenge  Wind.  etc.. 
Mill  Co.  v.  Kerr,  93  Mich.  328,  53  NW 
666;  National  Refining  Co.  v.  Miller, 
1  S.  D.   548,  47  NW  962. 

3B.  See  Auctions  and  AuctloneenI 
i  29. 

33.  Toledo  Computing  Scales  Oo. 
V.  Stephens,  96  Ark.  606,  138  SW  986: 
O'Connor  v.  Harrison,  132  111.  A.  864; 
Mayo  v.  Koller,  28  Fa.  Super.  91: 
National  Refining  Co.  v.  Miller,  1  EC 

D.  548,  47  NW  962. 

[a]  AppUoatloa  of  ml*. — Where 
an  order  is  given  to  an  agent  who 
has  no  authority  to  accept,  it  Is  rev- 
ocable at  any  time  before  his 
principal  accepts  It;  and  it  is  im- 
material that  the  order  recites  that 
It  Is  taken  with  the  understanding 
that  It  Is  positive  and  not  subject 
to  change  or  countermand.  Mayo  v. 
Koller,  28  Pa.  Super.  91;  National  Re- 
fining Co.  V.  Miller,  1  S.  D.  648,  47 
NW  962. 


294     [13  C.  J.] 


CONTBACTS 


[§§  103-104 


or  refusals,"  uhlesa  the  offer  is  under  seal,*"  or 
unless  the  agreement  to  hold  it  open  is  supported 
by  a  oonsideratiou.™  But  the  offer  is  a  continuing 
offer  until  it  is  withdrawn,  and  the  withdrawal 
eommunieated ;  and  if  it  is  accepted,  and  the  ac- 
ceptance is  communicated  before  the  offer  is  with- 
drawn and  notice  thereof  given,  and  within  the 
time  expressly  or  impliedly  limited,  the  agreement 
is  complete,  and  the  offer  is  -no  longer  revocable.^ 

Evadon  of  acceptance.  Since  there  can  be  no 
oontract  without  an  offer  and  acceptance,*^  the  fact 
that  the  offerer  by  evasion  prevents  an  acceptance 
of  his  offer  will  not  cause  a  contractual  relation  to 
be  established.** 

[i  104]  (4)  Oonaideratioii  for  Oivinf  Time. 
"Refusals"  of  lands  or  goods  for  a  certain  time, 
or  "options"  to  purchase  within  a  certain  time,** 
are  offers  irrevocable  in  their  nature  in  two  cases, 
namely,  (1)  where  the  offer  has  become  a  promise 
by  being  founded  on  a  consideration,  and  (2)  where 


it  has  become  a  promise  beoauae  it  is  made  under 
seaL**  Where  the  offer  is  founded  on  a  considera- 
tion, as  where  something  is  paid  or  promised  for 
the  option  or  refusal,  the  offer  cannot  be  with- 
drawn, but  continues  in  force  until  the  expiration 
of  the  time  limited  for  its  acceptance.*'  It  has  been 
suggested  that  there  can  be  no  meeting  of  minds  by 
an  acceptance  after  the  offer  has  been  revoked  and 
the  revocation  communicated  to  the  offeree;  that 
there  can,  therefore,  be  no  oontract  of  sale  which 
can  be  enforced,  but  that  the  offerer  is  simply  liable 
in  damages  for  the  breach  of  his  agreement  to  keep 
the  offer  open.*'  But  the  correct  view  would  seem 
to  be  that,  where  the  offer  is  under  seal  or  is 
founded  on  a  consideration,  it  has  become  more 
than  an  offer;  it  has  become  a  promise  on  condi- 
tion. And  as  a  promise  cannot  be  revoked  without 
the  consent  of  the  promisee,  although  the  latter 
may  not  perform  the  condition  of  accepting  within 
the  time  limited,  yet  if  he  does  be  is  entitled  to 


37.  U.  8. — ^Minneapolis,  etc.,  R.  Co. 
y.  Columbus  RoIIingr-Hill  Co..  119  U. 
S.  149,  7  set  Kg.  30  L.  ed.  376;  John- 
son V.  Virginia-Carolina  Lumber  Co., 
163  Fed.  249.  89  CCA  332;  Sault  Ste. 
IS..  Land,  etc.,  Co.  v.  Simons,  41  Fed. 
SSS. 

Ala. — tMiMgo  V.  Qlover,  6  Stew. 
&  P.  264.  28  AmD  144. 

Cal. — Brown  v.  San  Francisco  Sav. 
Union.  134  Cal.  448.  E6  P  592; 
Wrtsten  v.  Bowles.  82  Cal.  84.  22  P 
1136:  Abbott  v.  "76  Land,  etc.,  Co., 
t  Cal.  Unrep.  Cas.  26.  63  P  445;  Mc- 
Donald V.  Huff,  2  Cal.  Unrep.  Cas. 
860,  18  P  243. 

Oolo. — Oordon  v.  Darnell,  6  Colo. 
302;  Smith  v.  Bateman,  8  Colo.  A. 
336.  46  P  213. 

da. — ^Prlor  V.  Hilton,  etc..  Lumber 
Co..  141  Oa.  117,  80  SB  659. 

III.— Crandall  v.  Wllllg,  166  III.  233, 
46  NB  756;  Larmon  v.  Jordan,  66 
III.  104;  School  Directors  v.  Trefeth- 
ren.  10  III.  A.  127. 

Ky. — Lltx  V.  GoosHng,  93  Ky.  186, 
19  SW  627,  14  KyL  91,  21  LRA  127. 

Ue^ — Bean  v.  Burbank,  16  Me.  468. 
38  AmD  681.  ,  ^      ,, 

Md. — Coleman    v.    AppleKarth,    68 
Hd.  21,  11  A  284,  6  AmSR  417. 
'    Mich. — ^Warden     v.     Williams,     62 
Mloh.   to.   28  NW  796,    4  AmSR  875; 
Weiden  v.  'Woodrurr,  38  Mich.  ISO. 

Minn. — Stensgaard  v.  Smith,  43 
Mtnn.  11,  44  NW  669.   19  AmSR  205. 

Mont — Ide  v.  Leiser,  10  Mont.  5, 
24  P  695. 

N.  T. — Schenectady  Stove  Co.  v. 
Holbrook,  101  N.  Y.  46,  4  NK  4; 
Qhlcago,  etc,  R.  Co.  v.  Dane,  43  N.  T. 
240iKlee  v.  Orant,  4  Misc.  88,  23 
NTS  856. 

N.  C — Paddock  v.  Davenport,  107 
N.  C.  710,  12  BE  464. 

Pa.— Corser  v.  Hale,  149  Pa.  274.  24 
A  285. 

S.  C — Connor  v.  Renneker,  25  S.  C. 
514. 

Tenn. — Olllespie  v.  Eklmonston,  11 
Humphr.   553. 

W.  Va. — Weaver  v.  Burr,  31  W.  Va. 
731  8  S^  743,  3  LRA  94. 

Engr. — Stevenson  v.  McLean,  6  Q.  B. 
D.  346,  6  ERC  82;  Dickinson  v.  Dodds, 
3  Ch.  D.  463;  Head  v.  Dlggon,  3  M.  & 
R.  97;  Cartwrlght  v.  Hoogstoel,  105 
L.  T.  628.  See  Routledge  v.  Grant,  4 
Bing.  663,  13  ECL  678,  130  Reprint 
920,  3  C.  &  P.  267,  14  ECL  660  (where 
a  written  proposal  was  made  for 
purchasing  a  house,  stating,  among 
other  terms  and  conditions,  that  a 
dOBnite  answer  was  to  be  given 
within  six  weeks.  It  was  held  that 
it  might  be  revoked  at  any  time 
during  the  six  weeks  and  that  an  ac- 
c^tance  made  after  such  revocation 
was  inoperative)-  OfTord  v.  Da  vies, 
12  C.  B.  N.  S.  748.  104  ECL  748,  142 
Reprint  1336  (where  D  made  a  writ- 
ten offer  to  O  that.  If  the  latter 
would  discount  bills  for  a  firm,  he 
would  guarantee  the  payment  of  such 


bills  to  the  extent  of  £600  during  a 
period  of  twelve  months.  Some  bills 
were  discounted  by  O  and  duly  paid, 
but  before  the  twelve  months  had 
expired  D  revoked  his  offer  and  an- 
nounced that  he  would  guarantee  no 
more  bills.  O  continued  to  discount 
bills,  some  of  which  were  not  paid, 
and  then  sued  D  on  the  guaranty. 
It  was  held  that  the  revocation  was 
a  good  defense  to  the  action). 

Ont. — ^Beer  v.  Lea,  7  DomLR  434.  4 
OntWN  342  [app  dlsm  14  DomLR 
2361. 

38.  OSsr  nndar  •«•!  see  infra 
I   105. 

39.  0«naUlwaitl«B  for  option  see 
infra  i  104. 

40.  111. — O'Connor  v.  Harrison.  132 
III.  A.  264;  Seymour  v.  Howard,  51 
111.  A.  384. 

Mich. — Cooper  v.  Lansing  Wheel 
Co.,  94  Mich.  272,  54  NW  39,  34 
AmSR  341:  Wilcox  v.  Cllne,  70  Mich. 
617,  38  NW  566. 

Mo. — American  Pub.,  etc.,  Co.  v. 
Walker,  87  Mo.  A.  603. 

N.  T. — Brlnley  v.  Nevlns.  162  App. 
Dlv.  744,  147  NTS  986;  Pettibone  v. 
Moore,  75  Hun  461,  27  NTS  41.  465; 
Britton  v.  Phillips,  24  HowPr  111. 

N.  C— Wylle  V.  Brice.  70  N.  C.  422. 

R.  I. — Perry  v.  Mt.  Hope  Iron  Co., 
15  R.  I.  380,  6  A  632,  2  AmSR  902. 

Vt.— Ellis  v.  Durkee,  79  Vt.  341,  66 
A   94. 

Wis. — Sherley  v.  Peehl.  84  Wis.  46, 
54  NW  267;  Cheney  v.  Cook,  7  Wis. 
413. 

41.  See  supra  f   62. 

4a.  Beer  v.  Lea,  7  DomLR  434, 
4  OntWN  342  [app  dlsm  14  Dom 
LR  236].  But  see  Omer  v.  Farlow, 
46  111.  A.  122  (holding  that,  where  an 
offerer  fixed  a  place  of  meeting  at 
which  the  offeree  was  to  accept  or 
to  reject  the  offer,  it  was  held  that 
the  offer  was  not  withdrawn  by  the 
offerer's  falling  to  be  present). 

43.  XntoaUir  asd  vaUdlty  see  In- 
fra i  183. 

Option  to  poBOliaas  la  laaa*  see 
Landlord  and  Tenant   [24  Cyc  1021]. 

44.  OS**  nndac  seal  see  infra 
I    105. 

45.  U.  S. — Stitt  V.  Huldekoper,  17 
Wall.  384,   21  L.  ed.   644. 

Ala. — Ross  V.  Parks,  93  Ala.  153, 
8  S  368,  30  AmSR  47,  11  LRA  148; 
Linn  V.  McLean,   80  Ala.   360. 

Colo. — (Sordon  v.  Darnell,  6  Colo. 
302. 

111.— Hayes  v.  O'Brien,  149  111.  403, 
37  NE  73,  23  LRA  556;  Stanwood  v. 
Kuhn,   132   111.  A.   466. 

Ind. — Herrman  v.  Babcock,  103  Ind. 
461,  3  NE  142;  Souffraln  v.  McDonald, 
27  Ind.  269. 

Kan. — Chadsey  v.  Condley,  62  Kan. 
863,   62  P  663. 

Md. — Grabenhorst  v.  Nicodemus,  42 
Md    236 

N.  C-^Wlnders  v.  Kenan,  131  N.  C. 
628,  77  SE  687. 


Okl. — ^Waters-Pierce     Oil      Co.  v. 

Progressive  Oin  Co.,  169  P  S49,  361 
[quot   Cyc]. 

~  . — ^House  V.   Jackson,   24   Or.  89. 


V.      Foster,      87 


Or.- 
32   P  1027. 

Tenn. — Bradford 
Tenn.   4,   9   SW  195. 

W.  Va. — Womack  v.  Agee.  90  SE 
792.  794  [cit  Cyc];  Weaver  v.  Burr. 
31   W.   Va.    736.   8  SE  743,   3  LRA  94. 

[a]  Dlsonsslon  of  ml*,^ — Where 
plaintiffs,  the  owners  of  a  distillery, 
and  defendants  signed  a  paper  in 
which  plaintiffs  agreed  that  defend- 
ant might  purchase '  the  distillery 
during  the  year  1871  for  five  thou- 
sand dollars,  defendant  agreeing 
that  he  would  pay  plaintiffs  one 
thousand  dollars  if  he  did  not  buy 
during  the  year  for  the  privilege, 
and  the  court  said:  "It  Is  not  a 
bargain  and  sale  of  the  property  at 
$5000,  but  a  proposition  and  obliga- 
tion on  the  part  of  the  plaintiffs,  to 
sell  it  to  the  defendant  at  that  price 
with  the  ppivllege  to  him  to  make 
the  purchase  or  not,  as  he  may  deter- 
mine within  the  year.  For  this  op- 
tion, which  was  a  valuable  privilege, 
he  agrees  to  pay  the  31000  in  uie 
event  of  his  declining  to  make  the 
purchase.  The  defendant  acquired 
the  right  under  the  contract,  to  pur- 
chase the  property  for  the  proposed 
price.  The  plaintiffs  had  obligated 
themselves  to  sell  at  that  price;  but 
the  defendant  was  under  no  obliga- 
tion to  buy.  He  merely  bound  him- 
self to  pay  the  31000  for  the  privi- 
lege of  buying,  and  in  case  he  did 
not  buy.  It  was  entirely  optional 
with  the  defendant  to  purchase  the 
property  or  let  it  alone;  whilst  the 
plaintiffs  had  abandoned  the  right  to 
make  sale  to  any  one  else  during  the 
year."  Grabenhorst  v.  Nicodemus". 
42  Md.  236.  246. 

[b]  mnatratlon.— A  written  agree- 
ment by  which  complainants  agreed 
to  relieve  respondents  from  furnish- 
ing sureties  on  notes  given  for  land 
sold  at  public  sale  under  a  decree  and 
respondents  agreed  to  give  complain- 
ants the  privilege  of  buying  the 
land  from  them  at  a  specified  price 
and  within  a  specified  time,  if  they 
should  elect  so  to  do,  was  not  void, 
as  without  consideration,  on  the 
ground  that  complainants  could  not 
be  compelled  to  purchase  the  land 
and  therefore  ought  not  to  be  com- 
pelled to  sell  It,  as  the  contract  was 
an  offer  to  sell,  standing  for  a  given 
time,  and'  supported  by  a  considera- 
tion. Bradford  v.  Poster,  87  Tenn. 
4    9   S'W'  196 

'49.  Ansoii  Contr.  (Huffcut  ed)  p 
37:  Clark  Contr.  p  62;  Lawson  Contr. 
i  28;  Pollock  Contr.  (Wald.  ed)  p  24: 
Tledemar,-  Sales  I  41.  And  see  Lit* 
V.  Goosl.flg,  93  Ky.  185,  19  SW  527. 
14  KyL'  91.  21  LRA  127;  Grayblll 
V.  BrughV  89  Va.  895,  17  SB  568.  37 
AmSR  8«4,   21   LRA   133. 


For  Islsr  eaa«a,  AcTetopmeata  and  oliaaf  •>  in  the  law  see  cumulative  Annotations,  sama  title,  page  and  note  number. 
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demand  perform&nee.^ 

Exteiuion  of  optioiL  When  an  option  on  eon- 
rideration  is  for  a  definite  time,  an  extension  of  the 
option  -without  consideration  constitutes  a  new 
agreement  and  the  option  is  revocable  at  any  tiigne 
before  acceptance.^ 

[i  105]  (5)  Offer  mutor  Seal— (a) '  In  OeneraL 
An  offer  under  seal  cannot  be  revoked  at  common' 
law.  Even  though  it  is  not  communicated  to  the 
offeree  it  remains  open  for  his  acceptance  when  he 
becomes  aware  of  its  existence.  This  results  from 
the  common-law  rale  that  a  grant  under  seal  is 
binding  on  the  grantot  and  those  who  claim  under 
him,  although  it  has  never  been  communicated  to 
the  grantee,  if  it  has  been  duly  delivered;  and  an 
obligation  created  by  deed  is  on  the  same  footing. 
The  promisor  is  bound,  but  the  promisee  need  not 
take  advantage  of  the  promise  unless  he  chooses.** 

[i  106]  (b)  Options  under  Seal.  The  common- 
law  rule  that  where  an  offer  is  made  under  seal  it 
cannot  be  revoked  applies  to  options  given  under 
seal.    The  seal  renders  a  consideration  unnecessary. 


and  if  the  option  is  exercised  by  acceptance  of  the 
offer  within  the  time  limited  the  agreement  will  be 
specifically  enforced  or  damages  may  be  recovered 
for  its  breach,  notwithstanding  an  attempted  revo- 
eation.°*'  There  is,  however,  authority  in  conflict 
with  this  rule  holdii^  that  in  equity  the  form  of 
the  agreement  should  be  disregarded  and  that  the 
real  consideration  should  be  looked  to."       « 

[(  107]  b.  Acceptance.     An  acceptance  ma^  be 
revoked  by  a  communication  to  that  effect  be'fore' 
the  acceptance  is  communicated,  but  not  aftor.^ 

[$  1081  c.  Oommnnication  of  Bevocation — (1) 
In  General.  We  have  seen  that  to  make  an  accept^ 
ance  operative,  it  is  not  always  necessary  that  it 
shall  be  actually  communicated;  it  is  sufficient  if 
the  offeree  does  that  which  the  offerer  has  expressly 
or  impliedly  indicated  as  the  mode  of  acceptance 
which  he  will  require."  The  revocation  of  an  offer, 
however,  must  ordinarily  be  communicated  to  prer 
vent  an  acceptance  from  changing  it  into  a  binding 
contract,  and  it  is  not  communicated  to  the  offeree 
unless  it  is  actually  brought  to  his  knowledge.^ 


1/t.  Zimmerman  v.  Brown.  (N.  J.) 
$6  A  <75:  Waters-Pierce  Oil  Co.  v. 
Progressive  Gin  Co.,  (Okl.)  159  P 
J49.  351  [ouot  Cycj.  See  further 
Speclflc  Performance  [86  Cvc  625]. 

4a.  Arcbdekln  v.  McDonald,  (Man.) 
1  DoraLR  664.  20  WesttiR  596; 
Adamson  v.  Vachon,  (Sask.)  8  Dom 
L.R  240,   22  WeatLR  494. 

«.  U.  S.— Wlllard  V.  Tayloa,  8 
Wall.  667,  19  L.  ed.  601. 

III.— -Keraltaw  v.  Kershaw,  108  III. 
107. 

Me. — ^Wing  T.  Chaae,  86  Me.  260. 

EJng. — ^Xenos  v.  Wickham,  L.  R.  2 
H.  Ij.  296.  14  C.  B.  N.  S.  486,  108 
ECL  436.  148  Reprint  616.  13  BRC 
422:  Morgan  v.  Pike,  14  C.  B.  478, 
78  fcCL  478.  189  Reprint  196;  Pitman 
V.  Woodbury,  8  Bxch.  4,  164  Reprint 
782. 

Man. — Gaar  Scott  Co.  v.  Ottoaon, 
21   Man.   462. 

One — ^Watrous  Bnglne  Works  v. 
Pratt.  80  Ont.  688;  Clark  v.  Mott,  11 
OntWR   680. 

[a1  TisartJTir  pass.  Xenos  v.  Wick- 
ham. L.  rT?  H.  L.  296,  14  C.  B. 
N.  S.  486,  108  BCLi  436,  143  Re- 
print 616,  13  ERC  422  (where  a 
policy  of  marine  Insurance  which 
had  been  signed,  sealed,  and  de- 
livered .  by  the  insurers  was  never 
accepted  by  the  insured  until  he 
learned  that  the  ship  was  lost,  and 
he  then  claimed  the  benefit  of  it, 
and  it  was  held  that  he  was  entitled 
to  do   so). 

SO.  U.  S. — Wlllard  v.  Tayloe,  8 
Wall.   557.  19  X..  ed.   601. 

Ala. — Ross  V.  Parks,  98  Ala.  168,  8 
S  3S8,  80  AmSR  47,  11  LRA  148. 

Ga. — Black  v.  Maddox,  104  Ga.  167, 
30  SK  723;  Simms  v.  Lld»,  94  Ga. 
553.  21  SB  220;  Fulcher  v.  Daniel, 
80  Ga.  74,  4  SB  269;  Bagwell  v.  Bag- 
well. 72  Ga.  92;  Gllmore  v.  Bangs, 
66  Oa.  408;  North  Georgia  Min.  Co. 
T.  Latimer,  61  Ga.  47:  Forsyth  v. 
McCauley,  48  Ga.  402;  Smith  v. 
Smith.  36  Ga.  184,  91  AmD  761;  Lang 
V.  Brown,  29  Ga.  628;  Justices  In- 
ferior Ct.  V.  Moreland,  20  Ga.  146: 
Justices  Inferior  Ct.  v.  Smith,  18 
Ga.   602;  Law  v.  Nunn,  3  Ga.  90. 

111. — Hayes  v.  O'Brien,  149  111.  408, 
37  NB  73,  23  LRA  666;  Larmon  v. 
Jordan,  56  111.  204. 

Ky.^Llts  V.  Goosllng,  93  Ky.  186, 
19  8W  527.   14  KyL  91,   21  LRA  127. 

Mass. — O'Brien  v.  Boland,  166 
Mass.   481,  44  NB  602. 

Nev. — Schroeder  v.  Oemeinder,  10 
Nev.    365. 

N.  J.— Alter  ▼.  Aller,  40  N.  J.  L. 
446;  Mlllfcr  v.  CTameron,  46  N.  J.  Bq. 
95,  15  A  842.  1  LRA  664;  Woodruff 
V.  Woodruff,  44  N.  J.  Eq.  849,  16  A 
4,    1    LRA   380. 

Pa. — Burkholder  v-  Plank,  69  Pa. 
228. 


Vt— Faulkner  v.  Hebaod.  2*  Vt. 
462. 

Va, — Watklna  v.  Robertson.  105  Va. 
269.  282.  64  SB  83.  115  AmSR  880.  5 
LRANS  1194  [quot  Cvc  and  eitpl 
Qrayblll  v.  Brugh.  89  Va.  895,  17  SB 
568.  37  AmSR  894.  21  LRA  138  (as 
being  in  fact  based  on  the  absence 
of  mutuality  and,  so  far  as  in  con- 
flict with  the  text,  practically  over- 
ruled by  CTummins  ▼.  Beavers,  103 
Va.  230,  48  SB  891.  106  AmSR  881.  1 
AnnCTas  986,  and  Central  Land  Co. 
V.  Johnston.  96  Va.  223,  28  SB  176)1. 

W.  Va. — Womack  v.  Agee,  90  SB 
792,  794  tclt  Cyc];  Weaver  v.  Burr, 
81  \r.  Va.  786.  8  SE  743.  8  LRA  94; 
Donnally  v.  Parker,  6  W.  Va,  801. 

Man. — Gaar  Scott  Co.  ▼.  Ottoson, 
19  WestLR  472. 

See  further  Specific  Performance 
[86  C^c  627].  

[a]  Illiurtc»tloBB.~-(l)  Where  de- 
fendant delivered  to  plaintiff  a 
sealed  offer  for  the  sale  of  his  real 
estate  worth  twenty-nine  thousand 
dollars  for  twenty-six  thousand  dol- 
lars, conditioned  on  acceptance  with- 
in ten  days.  Two  days  afterward  de- 
fendant in  writing  notified  plaintiff 
of  his  withdrawal   of   the  otter,   but 

?ilalntlff  afterward  and  within  the 
en  days,  without  paying  any  atten- 
tion to  the  notice  of  withdrawal, 
sent  his  written  acceptance  of  the 
offer  to  defendant.    It  was^held  that 

Flalntiff  was  entitled  to  specific  per- 
ormance  of  the  agreement.  O'Brien 
V.  Boland,  166  Mass.  481.  44  NB  602. 
(2)  Where  It  was  covenanted  in  a 
lease  that  the  lessee  should  at  any 
time  before  the  expiration  of  the 
lease  have  the  right  to  purchase  the 
leased  premises  at  a  fixed  price,  and 
it  was  said:  "The  covenant  In  the 
lease,  criving  the  right  or  option  to 
purchase  the  premises,  was  in  the 
nature  of  a  continuing  offer  to  sell. 
It  was  a  proposition  extending 
through  the  period  of  ten  years,  and 
being  under  seal  must  be  regarded 
as  made  upon  a  suflflctent  considera- 
tion and.  therefore,  one  from  which 
the  defendant  was  not  at  liberty  to 
recede."  Wlllard  v.  Tayloe,  8  Wall. 
(U.   S.)    667,   19   L.  ed.   601. 

51.  Smith  V.  Reynolds.  8  Fed. 
696.  8  McCrary  167;  Gordon  v.  Dar- 
nell. 6  Colo.  302;  Storch  v.  Duhnke, 
76  Minn.  521,  524,  79  NW  638  (where 
the  court  said:  "It  is  uri^  by 
plaintiffs'  counsel  that  the  seal  at- 
tached to  the  Instrument  imports  a 
consideration,  and  therefore  the  in- 
strument amounted,  not  to  a  mere 
gratuitous  offer,  but  to  an  option 
given  for  a  valuable  consideration, 
and  therefore  could  not  be  with- 
drawn, but  would  remain  open  to 
plaintiffs'  acceptance  until  the  ex- 
piration  of   the   It    days.     To   this 


suggestion  there  are  two  anawera: 
First.  Where  a  sealed  contract  ex- 
presses the  consideration  for  it.  the 
seal  does  not  purport  any  other  or 
different  consideration  than  the  one 
expressed;  and  while  this  Instrument, 
as  we  have  suggested,  amounts  in 
legal  effect  to  nothing  but  an  offer. 
It  was  in  the  form  of  a  bilateral 
agreement,  the  expressed  considera^ 
tion  for  which  was  the  mutual  prom- 
ises of  the  parties  to  make  an  ex- 
change of  property,  and  under  these 
circumstances  the  seal  raises  no  pre- 
sumption that  there  was  any  db»- 
tlnct  and  collateral  considerattoii 
paid  for  an  option.  Second.  U 
there  la  any  one  thing  settled  in 
equity  jurisprudence.  It  la  that 
equity  will  not  compel  a  man  to  give 
away  his  property  because  he  has 
proratoed  to  do  so  under  seal.  Ekiuity 
always  requires  an  actual  consiaerS' 
tion  in  the  case  of  executory  agree- 
ments, and  permits  evidence  as  to  the 
want  of  It  without  regard  to  the  seal. 
Lamprey  v.  Lamprey,  29  Minn.  161, 
12  NW  614.  The  courts  of  equity- 
Inquire  into  the  question  of  consid- 
eration, not  for  the  purpose  of  set- 
ting aside  the  contract,  but  for  the 
purpose  of  ascertaining  whether 
they  ought  to  lend  their  peculiar 
auxiliary  remedies  to  aid  in  its  en- 
forcement. '  And  if  this  is  true  In 
the  case  of  executory  contracts  them- 
selves. It  must  be  equally  so  in  the 
case  of  mere  options,  properly  so 
called,  on  the  principle  that  the  less- 
er includes  the  greater,  and  the 
whole  Includes  allots  parts.  While 
there  are  some  discursive  dicta  In 
McMillan  v.  Ames.  33  Minn.  267.  22 
NW  612,  so  much  relied  on  by  the 
plaintiffs,  yet,  if  the  nature  of  that 
action  and  the  precise  question  be- 
fore the  court  are  carefully  consid- 
ered, it  will  be  found  that  it  de- 
cides nothing  contrary  to  the  propo- 
sition which  we  nave  just  an- 
nounced"). 

See  Specific  Performailbe  [36  (Tyc 
627]. 

69.  D.  C. — Stern  v.  Moneywelgitt 
Scale  Co.,   42  App.   162. 

N.  J. — Commercial  Ins.  Co.  v.  Hai- 
lock,  27  N,  J.  L.  646,  72  AmD  379. 

Pa. — Greer  v.  Chartiers  R.  Co.,  96 
Pa.  891,   42  AmR  648. 

Tex. — ^Bogsta  Mercantile  Co.  v. 
Outcault  Adv.  Co.,  (Civ.  A.)  184  SW 
333. 

Bng. — ^Potter  v.  Sanders,  6  Hare  1, 
81  BngCh  1,  67  Reprint  1067. 

N.  S.— Heckla  v.  Canard,  87  N.  8. 
97. 

63.  Oonummloatloii  of  aooeptaaqa 
see  supra  iJ  88-91. 

64.  U.  S. — Waterman  v.  Banks, 
144  U.  S.  894,  12  SCt  646,  86  L.  ed. 
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Formal  notice,  however,  is  not  always  necessary." 
It  is  sufficient  that  the  person  making  the  offer  does 
some  act  inconsistent  with  it,  as  for  example  selling 
the  property,  and  that  the  person  to  whom  the  offer 
was  made  has  knowledge  of  such  offer.'*  This  ques- 
tion will  be  further  considered  in  treating  of  offer 
and  acceptance  by  mail.°^ 

[$  109]  (2)  Oeneral  Offors.  A  general  offer  to  the 
pdblie  may  be  revoked  and  the  revocation  be  effec- 
tive' without  actual  notice  to  the  party  who  may 
afterward  attempt  to  accept  it  without  knowing  of 
ie  revocation  or  withdrawal.  It  is  only  essential  that 
the  revocation  be  made  in  the  same  way  as  the  offer 
was  made,  and  the  latter  thereupon  comes  to  an 
end."    Sowhere  an  announced  schedule  of  freight 


rates  is  subject  to  change  on  notice,  a  notice  of 
change  will  be  binding  as  to  subseqamt  shipments." 
[i  110]  6.  Lapse  of  Offer~— a.  By  Bejection, 
Oonditional  or  Vaiyiag  Acceptance,  or  Counter 
Offer.  If  an  offer  is  rejected,  either  by  an  absolute 
refusal  or  by  an  acceptance  conditionally  or  not 
identical  with  the  terms  of  the  offer,"  or  by  a 
counter  proposal,  the  party  making  the  original 
offer  is  relieved  from  liability  on  that  offer,  and  the 
party  who  has  rejected  the  offer  cannot  afterward, 
at  his  own  option,  convert  the  same  offer  into  an 
agreement  by  a  subsequent  acceptance.  For  that 
purpose  he  must  have  the  renewed  consent  of  the 
person  who  made  the  offer.''  Where  one  submits  to 
another  for  signature  a  draft  of  a  contract  and  the 


47»;  Stltt  V.  Huidekoper.  17  Wall. 
»»*.  21  U  ed.  644. 

Ala. — Eskrldge  v.  Glovar,  S  Stew. 
ft  P.  2Si.  26  AmD  344. 

Ark. — Kempner  v.  Cohn,  47  Ark. 
819,   1   SW  869,  68  AmR  775. 

111. — Smith  V.  Weaver.  90  111.  892; 
School  Directors  v.  Trefethren,  10 
111.  A.  .127. 

Kt. — Burton  v.  Shotwell,  1>  Bush 
271. 

Md. — Darobmann  v.  Lorentz,  70  Md. 
(80,  17  A  389,  14  AmSR  364;  Wheat 
V.  Cross,  31  Md.  99,  1  AmR  28. 

Mass. — Boston,  etc.,  R.  Co.  v.  Baft- 
lett,  S  Cush.  224;  Craigr  v.  Harper,  S 
Cush.   158. 

N.  J. — Potts  V.  Whitehead,  20  N. 
J.  Eq.  59-  [aff  23  N.  J.  Eq.  612i; 
Bougnwout    V.    Bolsaubln,    18    N.    j. 
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100. 


Y. — Quick  T.  Wheeler,  78  N.  T. 


Wis. — Wall  V.  Minneapolis,  etc.,  R, 
Co.,  88  Wis.  48,  66  NW  367;  John- 
son V.  Pllklngton,  39  Wis.  62;  Cheney 
▼.  Cook,   7  Wis.   413. 

Bng. — ^Henthom  v.  Fraier,  [1892] 
2  Ch.  27. 

[a]  Oook*  ▼.  Oxley  axplalaed. — 
<l}  The  ISngllsh  case  of  Cooke  ▼. 
Oxley,  3  T.  R.  663,  100  Reprint  785, 
haa  been  misunderstood  by  more 
than  one  court.  In  that  case  the 
decIaTation  was  that  defendant  pro- 
posed to  sell  and  deliver  a  certain 
number  of  hogsheads  of  tobacco  to 
t>lalntlfr  at  a  certain  price,  where- 
apon  plaintiff  desired  defendant  to 
give  him  time  to  agree  to  or  dissent 
from  the  proposal  till  the  hour  of 
four  in  the  afternoon  of  that  day,  to 
which  defendant  agreed,  and  there- 
upon promised  plaintiff  to  sell  and 
deliver  the  tobacco  on  the  terms 
aforesaid.  If  plaintiff  would  agree  to 
purchase  the  same  and  give  notice 
to  defendant  before  four  In  the  after- 
noon of  that  day.  Plaintiff  then 
averred  that  he  agreed  to  purchase 
the  tobacco  and  gave  notice  thereof 
to  defendant  before  the  hour  of  four 
arrived,  and  offered  to  pay  the  price, 
but  that  defendant   refused   to   com- 

Ely  with  his  promise.  A  verdict 
avlng  been  rendered  for  plaintiff  the 
judgment  was  arrested.  Some  Anmr- 
Ican  judges,  construing  the  decision 
to  be  that  where  an  offer  gives  a 
apeclfled  time  for  acceptance  an  ac- 
ceptance within  that  time  does  not 
iniake  a  binding  agreement,  have 
ruled,  citing  it  as  authority,  that  no- 
'  tice  of  th%  revocation  of  an  offer  Is 
not  necesslry.  Tucker  v.  Woods,  12 
Johns.  (N.  Y.)  190,  7  AmD  306.  (2) 
But  the  decision  turned  on  a  point 
of  pleading.  The  contract  declared 
on,  that  defendant  would  give  plain- 
tiff until  four  in  the  afternoon  to 
decide,  was  clearly  not  a  binding 
contract  at  all,  and  the  declaration 
did  not  show  with  sufficient  distinct- 
ness that  defendant  had  not  with- 
drawn the  offer  before  plaintiff  no- 
tified him  of  the  acceptance.  The 
case  is  explained  in  a  later  English 
case,  where  the  court  says  in  sub- 
stance: All  that  Cooke  v.  Ozley,  su- 
pra, affirms  Is,  that  a  party  who 
gives   time   to   another  to  accept  or 


reject  a  proposal  is  not  bound  to 
wait  till  the  time  expires.  The  offer 
may  be  revoked  before  acceptance. 
If  the  offer  is  not  retracted,  it  Is  In 
force  as  a  continuing  offer  till  the 
time  for  accepting  or  rejecting  It  has 
arrived.  Stevenson  v.  McLean,  6  Q. 
B.  D.  846.  See  Boston,  etc,  R.  Co. 
V.  Bartlett,  3  Cush.  (Mass.)  224,  228 
(where  Fletcher,  J.,  said:  'The  case 
of  Cooke  V.  Oxley,  3  T.  R.  663,  100 
Reprint  786  .  .  .  has  been  sup- 
posed to  'be  Inaccurately  reported; 
and  that  in  fact  there  was  In  that 
case  no  acceptance.  But,  however 
that  may  be,  if  the  case  has  not 
been  directly  overruled.  It  has  cer- 
tainly in  later  cases  been  entirely 
disregarded,  and  cannot  now  be  con- 
sidered as  of  any  authority").  • 

58.  Beer  v.  Cea,  7  DomLiR  434, 
4  OntWN  342  [app  dlsm  14  DomLR 
2861. 

86.  Kempner  v.  Cohn,  47  Ark.  519, 
1  "SW  869,  58  AmR  775;  Coleman 
V.  Applegarth,  68  Md.  21,  11  A  284, 
6  AmSR  417:  Wheat  v.  Cross,  81  Md. 
99,  1  AmR  ^8;  Thurber  v.  Smith.  26 
R.  I.  60,  54  A  790;  Dickinson  v. 
Dodds,  2  Ch.  D.  463  [crit  Anson 
Contr.  p  36]:  Cartwrlght  v.  Hoog- 
stoel,  106  L.  T.  Rep.  N.  S.  «28.  And 
see  Craig  v.  Harper,  8.  Cush.  (Mass.) 
158  (a  case  of  retraction  by  con- 
duct). 

[a]  ninsteattoiu— Where  a  mort- 
gagee agreed  to  receive  less  than  the 
amount  due,  for  payment  before  ma- 
turity, but  before  his  offer  was  ac- 
cepted he  notified  the  mortgagor 
that  he  had  sold  the  mortgage  for 
Its  face,  such  notification  constituted 
a  withdrawal  of  his  offer.  Thurber 
V.  Smith,  25  R.  I.   60,  64  A  790. 

87.  Bevooatloii  of  offer  made 
1flTOll01i  post  office  see  infra  |  120. 

58.  Shuey  v.  V.  8.,  92  U.  S.  73,  23 
Li.  ed.  697;  Sullivan  v.  Phillips,  178 
Ind.  164,  98  NB  868,  869,  AnnCas 
1916B  670  [cit  Cvc];  Sears  v.  Elast- 
ern  R.  Co.,  14  All»n  (Mass.)  433,  92 
AmD  780. 

[a]  SaaaoB  for  ml*. — In  holding 
that  the  offer  of  a  reward  by  public 
'proclamation  for  apprehension  of  a 
criminal  could  be  withdrawn  in  the 
same  manner,  and  that  plaintiff, 
who  performed  the  services  after 
such  withdrawal,  although  in  igno- 
rance of  the  withdrawal,  could  not 
recover,  the  court  said:  "True  It  is 
found  that  then,  and  at  all  times 
until  the  arrest  was  actually  made, 
he  was  Ignorant  of  the  withdrawal; 
but  that  Is  an  immaterial  fact  The 
offer  of  the  reward  not  having  been 
made  to  him  directly,  but  by  means 
of  a  published  Proclamation,  he 
should  have  known  that  it  could  be 
revoked  In  the  manner  in  which  it 
was  made."  Shuey  v.  U.  S.,  92  V.  S. 
73,  23  L..  ed.  697. 

Bavooattoa  of  oS«r  ot  (wward  see 
Rewards   (S4  Cyc  1737]. 

59.  Thayer  v.  Burchard,  99  Mass. 
608. 

80.  aSaot  of  aestmotlOA  of  snli- 
Jsot  matter  see  infra  |  264. 

OSar  of  life  taauzaaca  see  Life  In- 
surance [26  Cyc  719]. 

61.    Ooadlttoaal    or    varylBC    ao- 


captaao*  see  supra  I  86. 

OS.  U.  S. — Minneapolis,  etc,  R. 
Co.  V.  Columbus  Rolllng-Mlll  Co..  11? 
U.  8.  14»,  7  set  168,  80  L.  ed.  376: 
Quincy  First  NaL  Bank  v.  Hall.  101 
U.  S.  43,  26  L.  ed.  822;  Carr  v.  Dural. 
14  Pet.  77,  10  I^  ed.  861;  James  v. 
Darby,  100  Fed.  224.  40  CCA  341: 
Goulding  v.    Hammond,    64   Fed.    639. 

4  CCA  633;  Arthur  v.  Oordon,  37  Fed. 
658;  Crabtree  v.  St  Paul  Opera- 
House  Co.,  39  Fed.  746;  Ortman  v. 
Weaver,   11   Fed.    358. 

Ala. — Derrick  v.  Monette,  71  Ala. 
76. 

Ark. — Zearlng  v.  Crawford,  102 
Ark.  676,  14S  SW  226;  Sneed,  etc.. 
Iron-Works  v.  Douglas,   49  Ark.    855. 

5  SW  585. 

Ida. — ^Phelps  v.  Good,  15  Ida.  76.  82. 
96  P  216  [cit  Cyc]. 

111. — Anglo-American  Provision  Co. 
V.  Prentiss,  157  III.  606,  42  NB  167: 
Cornwells  v.  Krengel,  4L  111.  894:  Els- 
may  v.  Gorton,  18  111.  483:  Goodridgc 
v.  Wood.  133  111.  A,  483:  Smith  v. 
Wetherell,  4  HI.  A.  665;  Pox  v.  Tur- 
ner, 1  111.  A.  163. 

Iowa. — Clay  v.  Ricketts.  66  Iowa 
862,  28  NW  756;  Baker  v.  Johnson 
County,  87  Iowa  186. 

Kan. — Richardson  v.  Ijenhard,  48 
Kan.   629,   29  P  1076. 

Ky. — Davis  v.  Parish,  lAtt.  Sel. 
Cas.   153.    12  AmD  287. 

Me. — Jenness  v.  Mt.  Hope  Iron  Co.. 
63   Me.    20. 

Md. — Flora  First  Nat  Bank  v. 
Clark,    61   Md.    4O0,    48   AmR   114. 

Mich. — Sprague  v.  Hosie.  165  Mich. 
30,  118  NW  497.  180  AmSR  568.  19 
LRANS  874;  Eggleston  v.  Wagner.  46 
Mioh.  610,  10  NW  87;  Johnson  v.  Ste- 
phenson, 26  Mich.  68. 

Minn. — Lewis  v.  Johnson,  123  Minn. 
409,   143   NW   1127,   LRA1916D  160. 

Mo.— Egger  V.  Nesbltt.  122  Mo.  667. 
27  SW  386.   43  AmSR  696. 

N.  T. — Hough  V.  Brown.  19  N.  Y. 
Ill;  Frith  v.  Lawrence,  1  Paige  4S4 
[rev  on  other  grounds  6  Wend.  103. 
21   AmD   262]. 

N.  C. — Cosart  v.  Hemdon,  114  N. 
C.   262,  19   SE  168. 

Oh. — Gebble  ▼.  Welch,  16  Oh.  Cir. 
Ct.  N.  S.  497. 

Tex.— Ingham  v.  Cisco  Oil  Mill,  38 
Tex.  Civ.  A.   608,   86   S^   630. 

W.  Va. — Weaver  v.  Burr,  31  W- 
Va.  736,  S  BE  743,  <  LRA  94. 

Wis. — Northwestern  Iron  Co.  v. 
Meade,   21  Wis.  474.  94  AmD  667. 

Eng. — Hyfle  v.  Wrench,  3  Beav. 
334,    43    EngCh    334,    49    Reprint    132. 

6  ERC  139;  Tlnn  v.  Hoffman,  29  L.  T. 
Rep.  N.  S.  271;  Sheffield  Canal  Co.  v. 
Sheffield,  etc.,  R.  Co.,  3  R.  ft  Can. 
Cas.  121. 

[a]  martratloa. — ^Where  defend- 
ant offered  to  sell  his  property  to 
plaintiff  for  one  thousand  pounds, 
and  plaintiff  answered  offering  to 
buy  ft  for  nine  hundred  and  fifty 
pounds,  which  offer  defendant  re- 
fused, and  upon  receipt  of  the  letter 
of  refusal  plaintiff  wrote  accepting 
the  original  offer  at  one  thousand 
pounds.  It  was  held  that  'there  was 
no .  contract,  as  the  original  offer 
had  lapsed  and  was  no  longer  open 
for  acceptance.     Hyde  v.   Wrench.   S 


For  tatar  oaaaa,  darelopmeata  and  ehaages  in  the  law  see  cumulative  Annotations,  aame  tltla,  tf^»  and  not*  nunib«r. 
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latter  alters  it  and  then  signs  and  returns  it,  tiie 
first  draft  is  a  rejected  proposal  and  the  altered 
form  is  a  counter  proposition  which  is  not  a  bind- 
ing agreement  until  accepted  by  the  party  to  whom 
it  is  returned."  Where  an  offer  made  by  telephone 
is  answered  by  a  different  proposal,  the  offer  is 
rejected,  although  a  letter  subsequently  arrives  ac- 
cepting the  offer  as  made."*  Where  two  offers  are 
made  of  the  same  thing,  one  in  writing  and  the 
other  orally,  an  acceptance  of  the  former  is  a  rejec- 
tion of  the  latter."  To  constitute  a  rejection  of 
the  offer  there  must  be  A  distinct  refusal  or  counter 
proposition."*  An  immaterial  condition  in  an  ac- 
ceptance is  not  a  rejection.*'    If  the  acceptance  is 

Beav.  SS4,   43  BngCh  334.  49  Reprint 
132.   6   BRC  139. 
83.     Robartaon   t.    Tapley,    4t    Ho. 

A.  239. 
6*.    OouldlnK     ▼■     Hammond,     64 

Fed.  639.   4  CC^  533. 

as.  Woolbrlght  V.  Sneed,  S  Oa. 
16T. 

as.  Iowa.— Culton  v.  Ollchrlst.  92 
Iowa  718.  61   NW  384. 

Kan. — Brown  t.  Calms,  63  Kan. 
693.   66  P   1033. 

Me. — Phillips   V.    Moor.    71    Me.    78. 

Mo. — StotesburK  v.  Massengale,  IS 
Mo.  A.  221;  Cavender  t.  Wadding- 
ham.  E  Mo.  A.  457. 

N.  T. — Clark  v.  Dales,  20  Barb.  42; 
Brisban  ▼.  Boyd,  4  Paige  17. 

Tenn. — Johnson  v.  Talley,  10  Ijea 
248. 

EMg. — Stevenson   v.    McLean,    5    Q. 

B.  D.  346.  6  BRC  88.     . 
[a]    llatUni    sot    iCunmiag    rsjao' 


L.  ed.  S61:  Rlckard  v.  Taylor.  122 
Fed.  981.  69  CCA  455:  Haldane  v. 
U.  S..  69  Fed.  819,  16  CCA  447;  Mc- 
Conkey  v.  Peach  Bottom  Slate  Co.. 
68    Fed.   830,    16   CCA   8. 

Ga. — Traylor    v.    Brlmberry,    2    Ga. 
A.  84,  68  SB  371. 

111.— Maclay  v.  Harvey.  90  III.  62Si 
32   AmR    36;    Larmon   v.    Jordan,  Jt2m 
111.  204.  £1? 

Ky. — Stembrldge  v.  Stembrldge.''  £« 
Ky.  91,  7  SW  611.  9  KyL  948.       '    °* 

Md. — Bernard    v.    Torrance,  iw      <_ 

Mass.— Home  v.  Nlver, -f**  iS- ^? 
4.  46  NB  393;  Park  v.  t%,'"d*  "•?°f.o'?5 
Mass.   278,   19   NE  181„J;°    "f".";"?""?; 

Mlnn.-Cannon  aUHatlSSi  iJS'  iS- 
18  A°,;flR-497  Hi5^tctVd.°  and  "Sill  'bo 
18  AmSK  497.    -omethlnB   shall   Inter-" 


complete  a  request  that  a  formal  contract  be  dra^t 
up  embodying  the  terms  of  the  agreement  is  ij*.? 
terial."  Where  an  offer  is  made  to  two  pe,''""  *"* 
the  alternative,  a  refusal  by  one  will  not  p***'  "•■* 
offerer  from  liability  to  the  other.**  '^ere  was  a 
[4  HI]  b.  By  Lapse  of  Time,  a^  was  unoon- 
to  an  end  at  the  expiration  of  the  ti'  When  this  ^ 
aeeeptance,  a  limitation  of  time  although  not  evi- 
offer  is  to  run  being  equivalent/  toth  parties,"  and 
of  the  offer  at  the  end  of  the  ti^ay  i^fcr  to  a  future 
no  time  is  fixed  in  the  offer  it-  formal  contract  is  to 
a  reasonable  time."  What  in  the  correspondance," 
depends  largely  on  the  natW  made  a  eondition  jxeoe- 
and  the  circumstances  Cis  contained  in  eorresppnd- 
>ondition  inserted  in  one  or 

•309;   C 

i^;XltPa   final   price  quotation   was 


tloa^     (1)  An  inquiry  whether  the  of- 
ferer   will    changa  his    terms.      Ste- 
venson V.  McLean.  6  Q.  B.  D.  346,  6 
BRC  88.     (2)   Inquiry  as  to  how  re- 
mittance  shall    be    made.      Clark    v.,. 
Dales,  20  Barb.  (N.  Y.)  42.     (3)  Suf  <• 
gestion   that   the   business   shall  -*"^- 
transaeted   through   a   bank    inp  ._,,, 
of  an  individual.    Brtsban  v.  B'-  ^'U 
Paige    (N.   T.)   17.     (4)   Aaki"-  ••  ^ 
mission    to    build   a   kitchen, 
house  in  case  a  lease  is  mf*' 
ton  V.  Gilchrist,  92  Iowa  711 
384.     (S)  Request  in  a  lette* 
eeptance  that  the  proposer  '■• 
tain   action.     Stotesburg  v, 


xr    t      rt^tt^  something  shall  inter 
Wo    kkTIS  -5e   determined   to   give   it 
SS;, f'^^/fct      Olcott    V.    McClure,    50 

WOUt    V.     T-  jjjj    gj^ 


N.   T. 


272; 
62 


Bowen  v.  Hart  101  Fed.   376. 


8  Tex. 

etc.    V. 

9  Utah 


gale.  18  Mo.  A.  821.  jf)  VJS'iSS-  '*«• 
of  »  hope  by  the  seller  o^J^Il.  _ 
tn  his  fetter  accepting  tJ°°"'  ""•  '• 
offer  that  the  buyer  ■»„_»-_  .  n-t  ■ 
greater  sum  for  it  wf "«»  A  o  b' 
Phillips  V.  Moor,  71  MS  ■«•  S-  §•  g- 
Statement  in  a  letter  olVL^-.V  tT"  n 
that  the  acceptor  woulc"™*  *'■  "•  ^^ 
something  different  fr<_j,„v.  «<  rty 
proposed "  and  accepted^J^!'^" -9j- 
Cairas,  63  Kan.  693.  Je,',"*'-?*!"*!,?: 
Acceptance  of  an  offerL*;  ti  n„»  t" 
estate,  providing  tha/"*-  ^"  ""*•  ^• 
shall  have  a  reasonab!. 
cate  the  premises. 
Waddingham,  6  Mo. 
son    V.  galley.    10    Lr„„,^.      ,i«f,i     3 

46 


3r    Mfg.    Co.    V. 
602,    66    A    450 


r     10    L*  "^A  10091. 

agent  .ffl«'<l»!.    y*"' 
oSfd   di.>-    Del^nham. 


(where  A,   as 
that    if  he   wou! 

would  pay  him  five  .__♦___»  _.-..  <n«.o 
and  he,  it.  would  pa'»"*'~*  »•«  *""» 
dred  dollars,  and  Cm„.-i,_-  /iii.-.  ■> 
as  to  A  paying  him  MusoUno,  (Mass.) 
lora  and  dismissed  ,,,. 
B*Snd'r>'  ""^'"^'chafdaon,  161  Iowa 
^m^Ji^  «r  -*».;  Lyman  v.  Robin- 
BuSdMiey  of  aeofias)    242;    Mackay 

'  SS'  i-o™.,.  „  hJ  Co..  94  Misc.  694, 
170^'p™S  tJi  o3'«  "^'o  Strobrldge 
lllli.  cSSiil  n?i  TS^".  7S  Fed.  619,  622, 
5w  Ss  ?*?  aw""*  «*>«  court  said: 
B^rt  f*  liLii.  /^  ondence  with  the 
SSfl^-  jJ^mSI  8^*  '"^  »  contract 
»  iiJrtfc^wfu?  Si«"y  negotiation  or 
him  n5iit"^wn?,r  1?   must    be   deter- 

SB.     See  supra  i  10.  S*??    ""7*  ^^^ 

as.     Rttss   y.    TitUe  f •■/ZSl,*"  ^„1" 

110  P  818  included  or  defl- 

19.  V.  '  8.— Richards*?  J?/^S"£.°J}il' 
wick,  106  U..8.  268.  1  ^",V?£iJlf«?.°; 
ed.  146;  Carr  v.  Duv«l,»«  language  that 


-•v}CA  890;  Cage  v.  Black,  97  Ark. 
18,  184  Sw  942;  Patterson  v.  Geor- 

fia.  etc.,  R.  Co..  10  Qa.  A.  306,  73 
B  431:  Rlcharda  v.  Ontal,  1»  Ha- 
waii 461. 

M.  Bowen  v.  Bart  101  Pad.  876, 
41  CCA  890;  Bennett  v.  Melville.  76 
Nebr.  690,  107  NW  991:  Harris  y. 
Reynolds,  17  IT.  D.  16,  li4  NW  369; 
Dougherty  v.  Briggs,  231  Fa.  68,  79 
A  924.  And  see  Sawyer  v.  Walker, 
204  Mo.  133.  102  SW  644  (holdlug 
that  where  a  letter  setting  forth  a 
proposition  was  merely  a  reduction 
to  writing  of  a  prior  verbal  agree- 
ment under  which  a  person  had  been 
acting  prior  to  the  time  when  it  was 
reduced  to  writing.  It  was  not  neces- 
sary that  he  should  make  a  written 
acceptance  of  the  proposition  con- 
tained in  the  letter). 

9S.  U.  S. — Wilhelmaens  Dampskl- 
baktlesselskab  v.  Canadian  Venzue- 
lan  Ore  Co..  Ltd.,  224  Fed.  881,  140 
CCA  303;  C.  W.  Hull  Co.  v.  Mar- 
quette Cement  Mfg.  Co.,  208  Fed. 
260,  126  CCA  460. 

D.  C. — ^Ranktn  v.  CoUina.  40  App. 
211. 

Mo. — T.  C.  Bottom  Produce  Co.  v. 
Olsen,  188  Mo.  A.  181,  175  SW  126. 

Nebr. — Bradley  v.  Bower,  6  Nebr. 
(Unoff.)  542,  99  NW  490.  See  Fruit 
Dispatch  Co.  V.  Olllnsky,  84  Nebr. 
881,  122  NW  46,  123  NW  1018  (hold- 
ing that  a  contract  may  be  made  by 
letter,  without  Insactlng  all  Its  terms 
in  a  single  instrument  and  a  receipt, 
describing  and  accepting  a  printed 
agreement  may  perform  the  office  of 
a  letter). 

N.  Y. — ^Baker  v.  Packard,  112  App. 
Dlv.  643,  98  NYS  804  [aff  189  N.  Y. 
624  mem,  82  NB  1124 -meml;  Hartwlg 
v.  American  Malting  Co.,  74  App.  Div. 
140,  77  NYS  663  [aff  176  N.  Y.  489 
mem,  67  NB  1083  mem]. 

Porto  Rico. — Quevedo  v.  Pino,  15 
Porto  Rico  669. 

Que. — Central  Vermont  R.  Co.  t. 
Dubet,  36  Que.  Super.  180. 

[a]  XUaatratloiu— Where  plaintiff 
and  defendant  first  agreed  on  terri- 
tory for  a  cement  sales  agency  con- 
tract then  on  the  quantity  to  be  sold, 
then  on  general  features,  such  as 
payment  return  of  sacks,  etc.,  then 
on  the  amount  of  monthly  deliveries, 
and    finally    defendant    wired    that 


,K  H^^able,  such  telegram  consnm- 
TjLifted  a  binding  contract  C.  W.  Bull 
CO.  V.  Marquette  Cement  Mfg.  CO., 
rSOS  Fed.  260,  126  CCA  460. 

9«.  TT.  8.  ▼.  P.  J.  (Tarlin  Conatr. 
Co.,  824  Fed.  859.  862.  188  CCA  449; 
SkeeVi  v.  Bills.  105  Ark.  518.  168  SW 
163;  Nash  v.  Kreling,  •  CaL  Unrep. 
C;aa.  288.  66  P  262. 

"Where  the  parties  reach  an  agrea- 
ment  througti  oomespondence,  intend- 
ing that  the  agreement  shall  be  sub- 
sequently expresaad  formally  la  a 
single  paper  or  dooumant.  Whisk, 
when  signed,  should  be  the  avidenoa 
of  what  had  been  agreed  upon,  the 
obligatory  character  of  the  agree- 
ment cannot  ordinarily  be  defeated  by 
the  failure  of  either  party  to  sign 
the  formal  oontraet  If  tha  ecurt 
can  see  from  the  writings  or  cortv- 
spondence  that  the  minds  of  the  par- 
ties have  met,  that  a  proposal  hM 
been  submitted  by  one  party  which 
has  bean  accepted  by  the  other,  and 
that  the  terms  of  the  contraot  have 
been  in  all  respects  definitely  agreed 
upon,  one  of  the  parties  cannot  erade 
or  escape  from  his  obligation  by'ra- 
fusing  to  sign  the  formal  contract 
which  the  parties  understood  was  suh- 
sequently  to  be  drawn  and  executed," 
U.  8.  v.  P.  J.  Carlin  Constr.  Co.,  sunra. 

[a]  asaaoB  for  vote.— "Any  othar 
rule  would  always  permit  a  party 
who  has  antarad  into  a  contract  like 
this  through  letters  and  telegrapUo 
messages  to  violate  it  whenever  .tAe 
understanding  was  that  It  should  ba 
reduced  to  another  written  form,  by 
simply  suggesting  other  and  addi- 
tional terms  and  conditions.  If  this 
were  the  rule,  the  contract  would 
never  be  completed  In  cases  where 
by  changes  in  the  market  or  other 
events  occurring  subsequent  to  tlfa 
written  negotiations  it  became  tl|e 
interest  of  either  party  to  adopt  that 
course  in  order  to  escape  or  evade 
obligations  incurred  In  the  ordlnai7 
course  of  commercial  business."  U. 
S.  V.  P.  J.  Carlin  Constr.  Co.,  224  Fed. 
869,  868,  138  CCA  449  [quot  Sanders 
V.  Pottlltzer  Bros.  Fruit  Co..  144  i*. 
Y..  209,  214,  89  NB  76,  48  AmSR  767, 
29  LRA  431]. 

[b1  Xaaatratiaa.— Defendant.  In 
(California,  had  been  In  fsommunlca- 
tlon  with  plaintiff,  ia  Connecticut 
looking  to  his  engagement  aa  stage 
manager.  Plaintiff  wrote,  declining 
previous  offers,  but  stated  -that  he 
would  sign  a  contract  for  a  certain 
sum  for  the  first  year,  and,  if  at  the 
end  of  that  time  business  should  not 
warrant  a  certain  raise,  he  would  not 
ask  it.  Defendant  replied  by  tate- 
gram,  "Your  terms,  ninety  dollars  a 
week  accepted."  and,  in  a  letter, 
wrote  that  she  had  sent  a  telegram 
which  plaintiff  could  consider  a  con- 
tract until  he  arrived,  when  a  proper 
one  would  ba  drawn  up.  It  was  held 
that  the  several  letters  and  tele- 
grams constituted  a  contract  Nash 
v.  Kreling,  <  Cal.  Unrep.  CTas.  288,  66 
P  263. 

97.  Ross  V.  Eastern  Saskatchewan 
Land  Co..  (SaskJ  17  WestLR  280. 

S«.    Mercer   Bnactric   Mfg.   Co.    v. 
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morfe  of  tbe'commiinioations  need  not  be  repeated 
or  referred  to  in  snbseqnent  ones  in  order  to  pre- 
serve its  force." 

Histakea  in  tranamiasion  by  telegraph.  There  is 
an  irreconcilable  conflict  in  the  authorities  as  to 
the  liability  of  the  parties  in  case  of  mistake  in  the 
transmission  of  an  offer  or  acceptance  by  telegraph. 
In  several,  and  for  the  most  part  earlier,  cases  in 
the  United  States,  it  was  held  that  the  party  mak- 
ing an  offer  by  telegraph  is  responsible  for  the  cor- 
rect transmission  of  his  message  and  is  bound  by  it 
in  the  terms  in  which  it  is  delivered  to  the  party 
addressed;^  the  English  cases,  however,  announce  a 
oon;trary  rule,'  which  has  been  followed  in  Canada,' 
■and  the  trend  of  the  modem  decisions  in  the  United 
States  is  toward  an  adoption  of  the  English  rule,* 
although  not  of  the  reason  on  which  it  is  based.' 

[V115]  b.  Wlien  Offer  Is  Complete.    Where  a 


person  uses  the  mail  to  make  an  offer,  the  post 
office  becomes  his  agent  to  carry  the  offer.  The 
offer  is  not  made  when  the  letter  is  posted  but 
when  it  is  received,  and  the  offerer  must  suffer  the 
consequences  arising  from  delay  or  mistake  on  the 
part  of  the  post  office.' 

[$  116]  e.  Acoeptaooe  by  Port  or  Telegraph. 
Where  a  person  makes  an  offer  and  requires  or 
anthorizes  the  offeree,  either  expressly  or  impliedly, 
to  send  his  answer  by  post  or  telegraph,  and  the 
answer  is  duly  posted  or  telegraphed,  the  accept- 
ance is  communicated  and  the  contract  ia  eomplete 
from  the  moment  the  letter  is  mailed  or  the  tele- 
gram sent.'  The  request  or  authorization  to  eom- 
mnnieate  the  acceptance  by  mail  is  implied  in  two 
cases,  namely:  (1)  Where  the  post  is  used  to  make 
the  offer,  as  where  a  person  makes  an  offer  to  an- 
other by  mail  and   says  nothing  aa  to  how   the 


Connecticut  Bleetrlo  Mfg.  Co.,  87 
Oonn.  <91,  89  A  909. 

Mi  '  Georgia  R.,  etc.,  Co.  ▼.  Smith, 
88  Ga.  «26.  10  SB  235. 

1.  Ga. — Western  Union  Tel.  Co.  v. 
Shotter,  71  Ga.  760. 

ICe. — Ayer  v.  Western  Union  Tel. 
Oo.,  79  He.  498,  10  A  49S,  1  AmSR 
3S8. 

N.  T. — Dnnnlnr  v.  Roberts,  86 
Barb.  488. 

Pa. — New  York,  etc,  Prlntlnir  Tel. 
Co.  V.  Drrburc,  8S  Pa.  298,  78  AmD 
<88. 

Vt. — Durkee  r.  Vermont  Cent.  R. 
Co..  89  Vt.  127. 

Wis. — Sherrerd  v.  Western  Union 
Tel.  Co.,  146  Wis.  197.  181  NW  341; 
Saveland  v.  Green,  40  Wis.  481. 

C  Henkel  v.  Pape,  L.  R.  6  Bxoh. 
T^f-vbere  the  court  said  that  the  nost- 
•moe  authorities  are  only  agents  to 
tcatismlt  messages  In  the  terms  in 
which  the  senders  deliver  them). 

S.  Flynn  v.  Kelly,  12  Ont.  L..  440, 
8  OntWR  120. 

4.  Ida; — Strong  v.  Western  Union 
Tel.  Co.,  18  Ida.  889,  109  P  910,  80 
I4RANS  409,  AnnCasl912A  66. 

Ky. — Postal  Tel.  Cable  Cq.  r. 
Sohaefer,  110  Ky.  907,  62  SW  llli, 
IS.Kyti  844. 

Miss.— Shlngleur  v.  Western  Union 
Tel.  C6..  72  MlsA.  1030.  18  S  426,  48 
AmSR  604,  30  L.RA  444. 

5.  C. — ^Watson  v.  Paschall,  98  S.  C. 
637.  77  SB  291. 

Tenn. — Pepper  v.  Western  Union 
Tol.  Co..  87  Tenn.  664,  11  SW  788,  10 
AmSR  i99.  4  LRA  660. 

See  Harrison  v.  Western  Union  Tel. 

Co.,  8  Tex.  A.  Civ.  Gas.  t  48   (where 

'a  telegraph   company   was   held   not 

'  liable  to  the  sender  for  a  payment  to 

the    addressee    which    he    was    not 

'bound  to  make). 

6.  Strong  v.  Western  Union  Tel. 
.Co.,  It  IHSL.  889.  109  P  910,  30  LRANS 
409,  AnnCa81912A  66;  Pepper  v.  West- 

•ern  Union  Tel.  Co.,  87  Tenn.  654,  11 
SW  783,  10  AmSR  699.  4  LRA  660. 
'  ftl].  Maoiusuin  of  ml*. — "Our  con- 
aideration  of  the  authorities  and  of 
the  nature  and  character  of  the  serv- 
io»  rendered  by  a  telegraph  company, 
the  public  utility  it  serves  and  the 
public  character  of  its  existence  and 
the  ftunchlse  it  enjoys,  all  constrain 
us  to  hold  that  the  law  of  agency 
ts  not  applicable  and  that  the  com- 
pany, cannot  be  properly  held  to  be 
the.a^ent  of  the  sender  of  the  mes- 

'  aa^A.  A  telegraph  company  should 
rather  be  treated  as  an  independent 

firindpal  or ,  contracting  party  and 
lable  as  other  principals.  These 
'Oomtmnles  are  in  fact  very  similar  to 
common  carriers,  and  ought  to  be 
treated  by  the 'law  as  It  deals  with 
the'  common  carrier.  It  is  true,  as 
said  by  many  of  the  authorities,  that 
the  company  Is  not  expected  to  take 
the  written  message,  as  delivered  to 
it  and  transport  it  on  the  same  sheet 
of  paper  to  the  sendee,  but  that  la 
not  the  test  and  is  an  evasion  of  the 


real  iiueatlon.  What  the  sender  of  a 
telegraphic  message  wants  and  ex- 
pects Is  that  the  words,  figures  or 
characters  of  his  message, — not  the 
paper  containing  them, — shall  be  de- 
livered to  the  sendee  exactly  as  ex- 
pressed by  him  without  change  or 
alteration.  He  asks  the  company  to 
become  the  transmitter  or  carrier  of 
the  inquiry,  proposition,  news  or  in- 
telligence contained  in  his  message, 
and  for  this  purpose  makes  the  con- 
tract and'  pays  the  toll  or  rate  es- 
tablished. This  Is  the  service  of  a 
common  carrier.  The  only  difference 
of  any  consequence  which  we  can  dis- 
cover is  that  the  telegraph  company 
is  not  an  absolute  Insurer  of  the 
literal  accuracy  of  delivery  of  every 
message  under  all  circumstances,  yet 
In  this  the  difference  is  not  so  great 
as  was  supposed  twenty-five  years 
ago.  Indeed,  the  books  disclose  that 
telegraph  companies  were  not  held 
to  anything  like  the  degree  of  accu- 
racy a  few  years  ago  as  is  now  re- 
quired of  them,  and  this  is  at  once 
apparent.  Telegraphy  had  not  been 
developed  and  perfected  then  to  any- 
thing like  the  exactness,  either  me- 
chanically or  scientifically,  that  it  is 
now."  Strong  v.  Western  Union  Tel. 
Co.,  18  Ida.  409,  418,  109  P  917.     ^ 

e.  Conn. — ^AverlU  v.  Hedge,-^12 
Conn.  424. 

Iowa. — Lucas  v.  Western  Union 
Tel.  Co.,  131  Iowa  669,  673,  109  NW 
191,  6  LRANS  1016   [cit  Cycl. 

N.  T. — Mactler  v.  Frith,  6  Wend. 
108.  21  AmD  262  [rev  1  Paige  484]. 

Pa. — ^Hartley  Silk  Mfg.  Co.  v.  Berg, 
48  Pa.  Super.  419,  426  [quot  Cyc]. 

Eng. — Adams  v.  Llndsell,  1  B.  & 
Aid.   681.  106  Reprint  260.  6  ERC  80. 

Ont. — O'Donohoe  v.  Wiley,  48  U.  C. 
Q.  B.  850. 

[a1  XUnstmtlaB.— Defendants  of- 
fered to  sell  wool  to  plaintiff  by  let- 
ter dated  September  2,  "receiving 
your  answer  in  course  of  post,"  but 
misdirected  the  letter,  so  that  plain- 
tiff did  not  receive  it  until  September 
6,  when  he  posted  his  acceptance,  but 
defendants  had  meanwhile  sold  the 
wool.  It  was  held  that  the  agree- 
ment was  complete  on  plaintiff's  post- 
ing the  letter  of  acceptance,  the  court 
saying  that  "the  defendants  must  be 
considered  in  law  as  making,  during 
every  instant  of  the  time  their  letter' 
was  trfivelllng,  the  same  identical 
offer  to  the  plaintiffs."  Adams  v. 
Lindsell,  1  B.  ft  Aid.  681,  106  Reprint 
250,   6  ERC   80. 

7.  U.  S.— Burton  v.  U.  S.,  202  U.  S. 
344,  26  set  888,  60  U  ed.  1067,  6  Ann 
Cas  392. 

Ala. — McCleskey  v.  Howell  Cotton 
Co.,  147  Ala.  578,  679,  42  8  67  [clt 
Cyc].  See  Jackson  v.  Parrish,  157 
Ala.  684,  687,  47  B  1014  (clt  Cyc] 
(where  rule  was  applied  to  letter  of 
agent  surrendering  authority). 

Ark. —  Porter  v.  Oossell,  112  Ark. 
380.  166  SW  633. 

Conn. — ^Mercer  Eilectric  Mfg.  Co.  v. 


Connecticut    Electric    Mfg.     Co..     87 
Conn.  891,89  A  909. 

D.  C. — Rankin  v.  Collins,  40  App. 
211. 

.    Ind.— Swing  V.  Marlon  Pulp  Co..  47 
Ind.  A.  199.  98  NE  1004. 

Ky.— Carter  v.  Hibbard.  88  SW  112. 
118.  26  KyL  1083   [quot  Cycl. 

Mo. — Price  v.  Atkinson,  117  Mo.  A. 
52,  94  SW  816. 

N.  H. — Busher  v.  New  Tork  V.  Ina. 
Co.,  72  N.  H.  661,  68  A  4t.    • 

N.  T. — Wester  v.  Casein  Co..  206 
N.  T.  606.  100  NE  488,  AnnCaal9I4B 
877  [rev  140  App.  Div.  442,  12S  NTS 
3851. 

N.  C. — Satterthwalte  v.  (Joodyear. 
137  N.  C.  802,  304,  49  SB  205  [cit 
Cyc]. 

Or.— Williams  v.  Burdick,  «S  Or.  41. 
126  P  844,  126  P  60S. 

Pa. — Cosgrove  v.  'Woodward,  49  Pa. 
Super.  228. 

S.  C. — Greenwood  Grocery  Co.  v. 
Canadian  County  Mill,  etc.,  Co.,  77 
S.  C.  219.  222.  57  SE  867  [cit  Cyc]. 

Tex. — ^Kenedy  Mercantile  Co.  v. 
Western  Union  Tel.  Co.,  (Civ.  A.)  167 
SW  1094;  Bo  wen  v.  Speer,  (dv.  A.) 
166  SW  1183. 

Wash. —  Malloy  v.  Drumheller,  68 
Wash.  108,  122  P  1006. 

W.  'Va. — Cobb  v.  Dunlevle,  68  W. 
Va.  398.  60  SE  384;  Campbell  ▼. 
Beard.  67  W.  Va.  501,  509,  60  SE  747 
[cit  Cyc]. 

Eng. — ^Adams  v.  Llndsell,  1  B.  ft 
Aid.  681,  106  Reprint  260,  6  ERC  80. 

Ont. — Blackley  v.  Elite  Costume 
Co..  9  Ont.  L.  382.  5  OntWR  67.  4 
OntWR  417;  Webb  v.  Sharman.  84 
U.  C.  Q.  B.  410;  McGiverin  v.  James, 
33  U.  C.  Q.  B.  203. 

Que. — Borgfleld  v.  La  BaDQue 
d'Hochelan,  28  Que.  Super.  344. 

N.  W.  Terr. — ^Bishop  v.  Scott.  6 
Terr.  L.  64. 

See  also  Sales  [36  Ciyc  64]. 

[a]  BMMon  for  ml*'— If  this  were 
not  so  no  contract  could  ever  be  .com- 
pleted by  the  post,  for,  if  the  offervrs 
were  not  bound  by  their  offer  when 
accepted  by  the  offerees  until  the 
answer  should  be  received,  then  the 
offerees  ought  not  to  be  bound  till 
after  they  have  received  the  notifica- 
tion that  the  offerers  have  received 
their  answer  and  assented  to  it,  and 
so  It  might  go  on  ad  infinitum.  Ad- 
ams V.  Lindsell.  1  B.  A  Aid.  681,  106 
Reprint  260,  6  ERC  80. 

[b]  ZUnateatloa^— H  who  lived  at 
Birkenhead,  a  town  near  Liverpool, 
called  at  the  office  of  a  land  society 
in  Liverpool  to  negotiate  for  the  sale 
of  some  houses  belonging  to  him. 
The  secretary  there  handed  him  a 
written  offer  for  his  property,  which 
he  took  away  with  him.  On  the  next 
day  the  secretary  posted  a  with- 
drawal of  the  offer.  The  letter  con- 
taining the  withdrawal  was  posted 
between  twelve  and  one  o'clock  and 
did  not  reach  Birkenhead  until  after 
6  P.  M.  In  the  meantime  H  had,  at 
8:60  P.  M.,  placed  in  the  post  office 
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answer  shall  be  sent;  and  (2)  where  the  circnm- 
stanees  are  aaeh  that  it  must  have  been  within  the 
contemplation  of  the  parties  that  according  to  the 
ordinary  usages  of  mankind  the  post  might  be  used 
as  a  means  of  eommunicating  the  aeeeptanoe."  An 
offer  by  tejegram  may  reasonably  be  assumed  to  in- 
vite an  answer  by  telegram.*  But  where  an  offer 
is  made  by  letter,  and  the  offerer  does  not  do  tiny- 
thing  to  indicate  that  acceptance  may  be  made  by 
telegraph,  the  offeree,  in  case  he  replies  by  tele- 
gram, ma^es  the  telegraph  company  his  agent,  and 
the  acceptance  is  not  complete  until  the  telegram 
is  receiTcd  by  the  offerer.^*  Where  "there  is  nothing 
in  a  tel^ram  of  acceptance  to  show  that  a  leiter 
will  follow  explaining  the  terms  of  the  contract,  a 
letter  written  after  the  acceptance  has  been  deliv- 
ered to  the  telegraph  company  will  not  be  con- 
sidered." 

Time  for  leceptanoe.  An  offer  by  telegram  is 
notice  that  a  prompt  reply  is  required,  and  an  ac- 
ceptance by  letter  would  ordinarily  not  be  in  time," 
nor  even  a  telegram  sent  the  day  after  the  offer 
was  received."  Where  a  reply  by  telegraph  is  re- 
quested,  the  offer  will  not  be  held  open  beyond  the 


time  for  such  a  reply.**  An  offer  to  sell  goods  sent 
by  mail  in  the  usual  course  of  business,  without  ex- 
presviy  requiring  an  answer  by  return  mail,  must 
generally  be  accepted  by  the  mail  leaving  during 
business  hours  on  the  day  the  offer  is  received,  al- 
though not  necessarily  by -the  next  post.*^ 

[$  117]  d.  Loss,  Delay,  or  Defective  Transmission 
of  Acceptance.  Since  agreementa  made  by  means 
of  the  post  or  the  telegraph  are  simply  an  illustra- 
tion of  the  general  rule  before  stated  that  the 
offerer  takes  the  risk  as  to  the  effectiveness  of 
communication  if  the  acceptance  is  made  in  the 
manner  either  expressly  or  impliedly  indicated  by 
him,  it  necessarily  follows  that  the  contract  is  com- 
plete as  soon  as  the  letter  containing  the  accept- 
ance is  mailed  or  the  telegram  is  sent,  and  it 
makes  no  difference  whatever  that  through  nustake 
of  the  post-ofBce  authorities  or  the  telegraph  com- 
pany, or  through  accident  in  transmission,  it  is  de- 
layed or  is  lost  in  transit  and  never  received  by 
the  offerer.  This  is  now  the  well  settled  rule  in 
England**  and  Canada,*'  and  in  the  United  States,** 
except  perhaps  in  Massachusetts,  where  it  has  been 
held  that  the  acceptor  takes  the  risk  of  his  letter 


at  Birkenhead  a  letter  acceotlngr  the 
ofTer,  which  did  not  actually  reach 
the  secretary's  ofllce  until  the  next 
day.  It  was  held  that  the  contract 
was  complete  when  the  letter  con- 
taining the  acceptance  was  posted  at 
Birkenhead.  Henthorn  v.  Fraaer, 
llfOtH  2  Ch.  27. 

8.  Ellis  T.  Block.  187  Mass.  408. 
73  NE  476;  Campbell  ▼.  Beard,  67 
■W.  Va.  601,  609.  60  SB  747  tclt  Cycl; 
Bmner  v.  Moore.  [19041  1  Ch.  306: 
Hentbom  v.  Praser,  [1892]  2  Ch.  27; 
Carey  ▼.  Roots.  (Alta.)  6  BomLR 
«70.    21  WestLR  796. 

9.  Williams  V.  Burdlck.  83  Or.  41, 
126  P  844,  12*  P  «03;  Western  TTnion 
Tel.  Co.  T.  Bl.  F*.  Connell  Iiand  Co., 
«1   Teat.  Civ.  A.  168.  128  SW  1168. 

10.  Lucas  V.  Western  Union  Tel. 
Co..  181  Iowa  «69,  109  NW  191.  6 
LRANS  lOlC. 

11.  Williams  ▼.  Burdidt.  <3  Or.  41. 
125  P  844.  126  P  60S;  Greenwood 
Grocery  Co.  v.  Canadian  County  Mill, 
etc.,  Co..  77  8.  C.  219,  67  SB  8«7. 

[a]  BMMon  for  rvl*/.— "Any  other 
rule  mlglit  impose  damagres  upon  the 
party  receiving  a  telegram  containing 
an  unqualified  acceptance  of  an  oHer 
for  relylnK  upon  the  information  thus 
obtained,  since  by  doing  so  he  might 
incur  obligations  to  other  parties  in 
respect  to  the  sublect-matter  of  the 
contract  that  would  be  burdensome; 
or,  if  he  could  not  act  upon  the  tele- 
gram until  sufficient  time  had  elapsed 
to   enable  the  delivery   of  the  letter 

Sualifying  the  acceptance  stated  in 
lie  telegram,  needless  delay  in  the 
tranaaction  of  business  would  inevi- 
tably ensue.".  Williams  v.  Burdlck, 
63  Or.  41,  47,  128  P  844,  126  P  60S. 

la.  Quenerduaine  v.  Cole,  82  Wkly. 
Rep.  186. 

15.  James  v.  Marion  Fruit  Jar, 
etc.,  Co.,  69  Mo.  A.  207.  See  also 
Bagle  Mill  Co.  ▼.  Caven,  76  Mo.  A. 
458  (holding  that,  where  a  proposal 
by  letter  contains  the  stipulation, 
"This  is  for  a  wired  acceptance  on 
receiving  this  letter  or  no  trade,"  an 
acceptance  wired  the  day  following 
the  receipt  of  the  letter  is  not  suffl- 
cient). 

14.  Home  V.  Ntver.  168  Mass.  4, 
46  NB  S93. 

16.  U.  S. — Ortman  v.  Weaver,  11 
Fed.  868. 

111.— Maclay  t.  H«,rvey,  90  III.  625, 
82  AmR  36. 

Ky. — Mitchell  v.  Wallace.  87  SW 
303.  27  KyL.  967. 

Md. — Bernard  v.  Torrance^  6  Gill 
A  J.  388. 

Mo. — ^Bagle  Mill  Co.  v.  Caven,  76 
Mo.  A.  458. 

N.  T. — ^Batterman  v.  Morford,  76 
N.  T.  <22;  Taylor  v.  Bennie,  86  Barb. 


272. 

Eng. — Dunlop  v.  Higglns,  1  H.  L. 
Cas.  881.  9  Reprint  806. 

And  see  supra  i  88. 

18.  Brogden  v.  Metropolitan  R. 
Co.,  2  App.  Cas.  686,  6  ERC  94;  In  re 
Marseilles  Imperial  Land  Co.,  L.  R. 
16  Eq.  18;  In  re  Marseilles  Imperial 
Land  Co.,  L.  R.  13  Ba.  148;  In  re  Con- 
stantinople, etc..  Hotel  Co.,  L.  R.  11 
Bq.  86;  Household  F.,  etc..  Ace.  Ins. 
Co.  V.  Grant,  4  Ex.  D.  316,  6  BRC 
116;  Duncan  v.  Topham,  8  C.  B.  225, 
66  ECL,  226.  137  Reprint  496;  Byrne 
y.  Van  Tlenhoven,  5  C.  P.  D.  344; 
Thomson  v.  James,  17  Dunlop  1; 
Newcomb  v.  De  Roos,  2  E.  &  B.  271, 
105  ECL  871,  121  Reprint  103;  Potter 
V.  Sanders.  6  Hare  1,  81  BngCh  1,  67 
Reprint  1067. 

[a]  b  Soetlaaa  it  has  been  held 
that,  if  one  who  has  mailed  a  letter 
of  acceptance  afterward  malls  a  rev- 
ocation of  the  acceptance  which  over- 
takes the  first  letter,  and  both  are 
delivered  at  the  same  time,  there  is 
no  agreement.  Dunmore  v.  Alexan- 
der, 9  Shaw  190. 

IT.  Can. — ^Magann  v.  Auger,  31 
Can.  S.  C.  186,  21  CanLTOccNotes 
329  [overr  Underwood  v.  Magulre,  6 
Que.  Q.  B.  8371. 

Man. — Canada  Law  Book  Co.  v. 
Butterworth,  23  Man.  352. 

N.  S. — HeckU  v.  Cunard,  37  N.  S. 
97. 

Ont. — ^Williams  v.  Corby,  6  Ont.  A. 
626  [app  allowed  7  Can.  S.  C.  4701; 
McGiverin  v.  James,  33  U.  C.  Q.  B. 
203-  Proaser  v.  Henderson.  20  U.  C. 
Q.  B.  438.  See  O'Donohoe  v.  Wiley. 
43  U.  C.  Q.  B.  860. 

Que. — Schmidt  v.  Crowe,  6  Que.  Pr. 
861;  Ward  v,  Johnson,  6  Que.  Pr. 
123;  Butler  v.  Mechanical  Equipment 
Co.,  7  DomLR  77.  Contra  Beaubien 
Produce,  etc.,  Co.  v.  Robertson,  18 
Que.  Super.  429;  Reeves  v.  McCullock, 
4  Que.  Pr.  285;  Beaubien  Produce, 
etc.,  Co.  V.  Richardson,  3  Que.  Pr. 
464;  Hislop  V.  Bematt,  3  Que.  Pr. 
461. 

1&  U.  S. — ^Patrick  V.  Bowman,  149 
U.  S.  411,  13  set  811,  37  L.  ed.  790; 
Tayloe  v.  Merchants'  F.  Ins.  Co.,  9 
How.  390,  IS  L.  ed.  187;  Weld  v.  Vic- 
tory Mfg.  Co.,  206  Fed.  770;  Darling- 
ton Iron  Co.  v.  Foote,  16  Fed.  646; 
Minnesota  Linseed  OH  Co.  v.  Collier 
White-Lead  Co.,  17  P.  Cas.  No.  9,686, 
4  Dill.  431. 

Ala. — Linn  v.  McLean,  80  Ala.  360; 
Levisohn  v.  Waganer,  76  Ala.  412; 
Falls  V.  Garther,  9  Port.  806. 

Ark. — ^Kempner  v.  Cohn,  47  Ark. 
519,  1  SW  869,  68  AmR  776. 

Conn. — Mercer  Electric  Mfg.  Co.  y. 
Connecticut  Electric  Mfg.  Co.,  87 
Conn.  691,  89  A  909;  Avertll  v.  Hedge, 


12  Conn.  424. 

Ga.— Bryant  ▼.  Booze,  65  Oa.  488; 
Levy  V.  Cohen,  4  Ga.  1. 

111. —  Haas  v.  Myers,  111  HI.  421,  S3 
AmR  634;  Cobb  v.  Foree,  88  111.  A. 
256. 

Ind. —  New  V.  Germanla  L.  Ina.  Co.. 
171  Ind.  33,  40,  86  NE  703.  131  AmSR 
246  [cit  Cyc];  Barr  v.  Insurance  Co. 
of  North  America.  61  Ind.  488;  Ken- 
tucky Mut.  Ins.  Co.  ▼.  Jenks,  5  Ind. 
96. 

Iowa. — Lucas  v.  Western  Union 
Tel.  Co..  131  Iowa  669,  678,  109  NW 
191,  6  LRANS  1016  [cit  Cycl:  Hunt 
v.  Hlgman,  70  Iowa  406,  ft  NW  769: 
Slebold  V.  Davis,  67  Iowa  660,  26  NW 
778:  Ferrier  v.  Storer,  68  Iowa  484. 
19  NW  288,  60  AmR  762;  Moore  V. 
Pierson,  6  Iowa  279,  71  AmD  409. 

Kan. — Trounstine  v.  Sellers,  35 
Kan.  447,  11  P  441. 

Ky. — Postal  Tel.  Cable  Co.  v.  Louis- 
ville Cotton  Seed  OH  Co.,  140  Ky.  606, 
B09.  131  SW  277  [cit  Cyo];  Carter  v. 
Hlbbard,  83  SW  112,  113.  26  KyL 
1033  [quot  Cycl;  Calhoun  v.  Atchison, 
4  Bush  261,  96  AmD  899;  Hutcheson 
V.  Blakeman,  8  Mete  80;  Chiles  v. 
Nelson,  7  Dana  281. 

Md.— Stoekham  v.  Stockham,  88 
Md.  196:  Wheat  v.  Cross,  31  Md.  99, 
1  AmR  28. 

Mich.— Wilcox  V.  Cline,  70  Mleh. 
517,  38  NW  556. 

Mo.— Eager  v.  Nesbitt,  123  Mo.  667. 
27  SW  386,  43  AmSR  696;  Lungstrass 
V.  German  Ins.  Co.,  48  Mo.  201,  8 
AmR  100;  Lancaster  v.  Elliot.  42  Mo. 
A.  603;  Oreeley-Burnham  Grocer  Co. 
v.  Capen,  23  Mo.  A.  301;  Whaley  v. 
Hlnchman,  22  Mo.  A.  483;  Noyes  v. 
Phoenix  Mut.  L.  Ins.  Co.,  1  Mo.  A. 
584. 

N.  H.— Abbott  V.  Shepard,  48  N.  H. 
14. 

N.  J. — Hallock  V.  Commercial  Ins. 
Co.,  26  N.  J.  L.  268  [aff  27  N.  J.  L. 
646]:  Potts  V.  Whitehead,  20  N.  J. 
Eq.  56  [aff  28  N.  J.  Eq.  612]. 

N.  Y. — Trevor  v.  Wood,  86  N.  T. 
307,  93  AmD  511;  Schonberg  v. 
CheneJy,  8  Hun  677;  Cheaebrougn  v. 
Western  Union  Tel.  Co.,  76  Misc.  616, 
135  NYS  583;  Mactler  v.  Frith,  « 
Wend.  103,  21  AmD  262  [rev  1  Paige 
434];  Brisban  v.  Boyd,  4  Paige  17. 

Okl. — Farmers'  Produce  Co.  v.  Mo- 
Alister  Storage,   etc.,  Co.,   160  P  488. 

Or. — Williams  v.  Burdlck,  68  Or.  41, 
12  F  603.  125  F  844,  846  [cit  Cyc]. 

Pa. — ^Hamilton  v.  Lycoming  Mut, 
Ins.  Co.,  5  Pa.  839;  Cosgrove  v.  Wood- 
ward, 49  Pa.  Super.  228:  Barney  v. 
Clark,   22   PittsbLegJNS   69. 

R.  I. —  Perry  v.  Mt.  Hope  Iron  Co.. 
16  R.  I.  380,  6  A  632.  2  AmSR  902. 

Tex. — Bowen  v.  Speer,  (Civ.  A.J  168 
SW  1188;  Western  Un^on  Tel.  Co,  v. 
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bong  lost  or  delayed."  Bat  where  an  oiEer  is 
made  by  adTertisement,  it  would  seem  that  an  ao- 
eeptanoe  is  not  commnnieated  until  the  ktter 
actually  reaohes  the  oflerer.*" 

In  the  Philippine  lalanda  the  civil  code  provides 
that  an  acceptance  made  by  letter  doek  not  bind 
the  person  making  the  offer  except  from  the  time  it 
eomee  to  his  knowledge,  and  that  the  contract  in 
TOoh  case  is  presumed  as  .executed  at  the  place 
where  the  offer  was  made.'^ 

[$  U8]  0.  Letter  Must  Be  Properly  Stamped, 
Addressed,  and  Posted.  As  the  post  ofiBce,  under 
its  regulations,  does  not  forward  an  unstamped 
letter,  it  is  clear  that  an  acceptance  to  bind  the 
offerer  from  the  time  it  is  dropped  in  the  post  office 
must  be  contained  in  an  envelope  properly 
stamped.*'  And  it  is  likewise  necessary  that  the 
letter  shall  be  properly  addressed**  and  properly 
deposited  for  transmission.**  Street  letter  boxes 
are  a  part  of  the  post-offlee  system,  and  a  letter 
deposited  in  one  of  these  boxes  is  considered  as 
being  mailed  at  the  post  office.*' 

[9  119]  f.  Offer  Beqnlring  Actual  Receipt  of 
Acceptance.  The  rule  that  a  letter  of  acceptance 
takes  effect  when  it  is  mailed  does  not  apply  of 
coarse  where  the  offer  requires  actual  receipt  of  the 
letter  or  telegram  of  acceptance.**  Such  a  condi- 
tion may  in  some  oases  be  Implied  from  the  nature 
of  the  cose  and  the  form  of  .the  previous  negotia- 
tions." 

[$  120]  g.  Berocation  of  Offer.  Since  an  offer 
not  under  seal  may  be  revoked  at  any  time  before 
acceptance,  unless  there  is  a  binding  agreement  to 
hold  it  open,  but  it  cannot  be  revoked  i^ter  accept- 
ance,** and  revocation  of  an  offer  cannot  prevent  an 
effectual  acceptance  unless  it  is  actually  cotnmuni- 
eated  to  the  offeree,**  it  follows  that,  if  an  offer 
is  sent  by  letter  through  the  oost,  although  by  the 


regulations  of  the  offiee  the  sender  may  not  be  able 
to  recall  his  letter,  yet  he  may  by  other  means  if 
possible  withdraw  the  offer  before  it  is  accepted,*^ 
as  by  a  second  letter  sent  by  the  same  post  and 
delivered  at  the  same  time  «s  the  first  letter,**  or 
by  a  letter  received  bv  the  offeree  before  he  has 
posted  his  acceptance.**  But  a  revocation  of  the 
offer  which  is  not  actually  notified  to  the  person 
to  whom  the  offer  has  been  made,  or  which  is 
brought  to  his  knowledge  after  he  has  oonununi- 
eated  his  acoeptanee  of  the  offer,  is  altogether  in^ 
operative,  as  in  the  case  of  a  letter  of  revocation 
not  delivered  until  after  the  offer  contained  in  a 
former  letter  has  been  accepted  by  xx>sting  the 
letter  of  acceptance,  although  it  may  have  been 
posted  before  the  acceptance  of  the  offer  was' 
mailed.^  The  same  rule  applies  to  telegrams,  and; 
a  telegrahi  of  revocation  is,  under  the  general  mle^ 
operative  only  from  the  time  it  is  received  and  notP 
from  the  time  when  it  is  filed  for  transmission,*^ 
and  it  is  of  course  true  that,  where  a  telegram  ac- 
cepting an  offer  by  telegram  is  delivered  before  a 
tel^ram  revoking  the  offer,  the  acceptance  is  valid, 
although  the  telegram  of  acceptance  did  not  reach 
the  offerer  before  the  sending  of  the  telegram  of 
revocation.** 

Statutory  provlaiont  in  some  jurisdictions  are 
contrary  to  the  rule  just  stated,  and  an  offer  by 
mail  is  regarded  as  revoked  as  soon  as  a  letter  con- 
taining notice  of  revocation  is  deposited  in  the  post 
office.** 

[$  121]  h.  Post-Office  Segnlations  as  to  Be- 
clajming  letter.  In  the  English  cases  it  is  always 
assumed  that  the  letter  on  being  posted  is  beyond 
the  control  of  the  sender  —  that  it  becomes  the 
property  of  the  addressee  as  soon  as  it  is  put  into 
the  mail.*^  Within  a  few  years  the  regulations  of 
the  United  States  post  office  have  been  altered,  and 


B.  F.  Connell  LAnd  Co.,  «1  Tex.  Olv. 
A.  1«8.  128  SW  lies. 

Vt. —  Durkee  v. ,  Vermont  Cent.  R. 
Co..  29  Vt.  127. 

Wis. — Washbnm  v.  Fletcher,  42 
Wis.  1S2. 

U.  Iiewis  V.  Browning:,  130  Mass. 
173;  McCuUoch  v.  Eagle  Ins.  Co.,  1 
Pick.  (Mass.)  278.  But  see  Brauer 
V.  Shaw.  168  Mass.  13»,  t«  MB  617,  60 
AniSR  187  (where  K  wa«  held  to  be  a 
completed  contract  where  an  offer 
was  accepted  by  telegram  before  a 
telegram  revoking  It  had  been  sent, 
the  acceptance  being  received  before 
the  revocation  of  the  offer  was  re- 
ceived, but  after  It  had  been  sent). 

aa  Haldane  v.  U.  S.,  69  Fed.  819, 
16  CCA  447. 

n.  Gamboa  v.  Ronsalez,  17  Philip- 
pine 881, 

aa.  Brltton  V.  Pbllllps,  24  HowPr 
(N.  YJ  111;  Blake  v.  Hamburg-Bre- 
men F.  Ins,  Co.,  67  Tex.  160.  2  SW 
368.  60  AmR  16. 

aa.  Potts  T.  Whitehead,  20  N.  J. 
Ea.  SS  [aff  28  N.  J.  E<t.  5121. 

04.  Haclay  v.  Harvey,  90  IIL  52S, 
82  AmR  3S  (where  a  letter  of  accept- 
ance was  given  to  a  boy  to  mall,  and 
he  neglected  to  do  so  for  several 
days). 

[a]  BeUvenr  to  »  towa  poetmaa 
has  Deen  held  In  England  not  to  con- 
stitute a  posting  of  a  letter  for  the 
purpose  of  fixing  the  time  of  accept- 
ance of  an  offer,  since  the  i>ostinan 
Is  not  the  agent  of  the  post  office  to 
receive  letters.  In  re  Liondon,  etc.. 
Bank,  [1900]  1  Ch.  220. 

as.  Wood  V.  Callaghan,  61  Mich. 
402,  28  NW  182,  1  AmSR  B97. 

aa.  Lewis  V.  Browning,  180  Mass. 
178. 

OomMlanee  with  eoadltloa  of  offer 
guamrtSlf  see  supra  i  86.  


Ooadltloa  of  laanltlaf  aotnal  oom- 
Buuiloatloa  of  accegtaace  gtamxiJJf 
see  supra  I   88. 

87.  Haas  v.  Meyers,  111  III.  421,  68 
AmR  684. 

S8.     See  supra  H  101,  102. 

as.     See  supra  |   108. 

30.  Newcomb  v.  De  Roos,  2  E.  ft  E. 
271,  106  BCL  271,  121  Reprint  103. 

31.  Sherwln  v.  National  Cash-Reg- 
ister Co.,  E  Colo.  A.  162,  88  P  392; 
Dunsmore  v.  Alexander,  9  Shaw  190. 

39.  Re  London,  etc.,  Bank,  81  L.  T. 
Rep.  N.  S.  612. 

33.  U.  S. — Patrick  v.  Bowman,  149 
U.  S.  411,  18  set  811,  87  L.  ed.  790; 
Tayloe  v.  Merchants'  F.  Ins.  Co.,  9 
How.  890,  IS  L.  ed.  187;  Winterport 
Oranlte,  etc.,  Co.  v.  Jasper,  SO  F.  Ctes. 
No.  17,898,  Holmes  99. 

Ala. — Falls  v.  Galther,  9  Port.  805. 

Ark. — Porter  v.  (}ossell,  112  Ark. 
380,  166  SW  588;  Kempner  v.  Cohn, 
47  Ark.  619,  1  SW  869,  68  AmR  775. 

Conn. — ^Averlll  v.  Hedge,  12  Conn. 
424. 

Oa. — Lievy  v.  Cohen,  4  Ga.  1.  See 
Rose  v.  State.  4  Ga.  A.  688,  601.  62 
SE  117  [clt  CycJ.  (where  rules  were 
applied  In  determining  locus  of  of- 
fense against  liquor  laws). 

111. — Larmon  v.  Jordan,  S6  HI.  204; 
Zlehme  v.  Mclnemey,  167  111.  A.  677; 
Gregg  v.  Woollscroft,  62  111.  A.  214. 

Iowa. — ^Moore  v.  Pierson,  6  Iowa 
279,  71  AmD  409. 

Ky. — Hutcheson  v.  Blakeman,  3 
Mete.  go. 

Md. — ^Wheat  v.  Cross,  31  Md.  99,  1 
AmR  28. 

Mass. — Brauer  v.  Shaw,  168  Mass. 
198,  46  NB  617.  60  AmSR  378. 

Mich. — Peck  v.  Freese,  101  Mich. 
321,  59  NW  600;  Wilcox  v.  CUne,  70 
Mich.  517. 

Mo. — Price  V.  Atkinson,  117  Mo.  A. 


62,  94  SW  816. 

N.  H. — Abbott  V.  Shepard,  48  N.  H. 

N.  T.— Wester  v.  Casein  Co.,  140 
App.  Div.  442,  126  NTS  885  [rev  on 
other  grounds  206  N.  T.  606.  100  NB 
488,  AnnCasl914B  3771:  Steln-Oray 
Drug  Co.  V.  H.  MIehelsen  Co.,  116 
NTS  789. 

Fa. — ^Hamilton  ▼.  laycomlng  Mut. 
Ins.  Co.,  5  Pa.  339;  Bruner  Co.  v. 
Standard  Lumber  Co.,  63  Pa.  Super. 
283. 

Vtj— Hartford  Steam-Boller  Inspec- 
tion, etc..  Co.  V.  Lasher  Stocking  Co.. 
66  Vt.  4|9,  29  A  629,  44  AmSR  869. 

Wash. — Malloy  v.  Drumheller,  68 
Wash.  106.  122  P  1005. 

Wis. — Washburn  v.  Fletcher,  4i 
Wis.  162. 

Eng. — Stevenson  v.  McLean,  5  Q.  B. 
D.  346,  6  ERC  82;  Henthom  v.  Frazer. 
118921  2  Ch,  37;  Byrne  v.  Van  Tlen- 
hoven,  5  C.  P.  D.  344. 

84.  Weld  V.  Victory  Mfg.  Co.,  20S 
Fed.  770. 

38.    Brauer  v.  Shaw,  168  Mass.  198. 
46  NE  617,   60  AmSR  887. 
%  3Sl    See  statutory  provisions;  and 
Watters  v.  Llncoliv  29  8.  D.  98,  136 
NW  712. 

ST,  See  Brogden  v.  Metropolitan 
R.  Co.,  2  App.  Ce.b.  686,  6  ERC  94 
(where  Blackburn,  J.,  said  tljat  the 
sender  may  change  his  mind  but  can- 
not recover  the  If^tter  from  the  post 
office);  Dunmore  v.  Alexander,  > 
Shaw  190. 

[al  Mr.  tastlu*  Xolmea  p«t  It  tbim 
way:  "The  off'Sree,  when  he  drops 
the  letter  containing  the  counter- 
promise  Into  the  letter-box,  does  an 
overt  act,  which  by  general  under- 
standing, renounces  control  over  the 
letter,  and  puts  it  into  a  third  hand 
for   the   benefit    of   the   offerer,   with 
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the  writer  or  sender  may  apply  for  a  letter  whieh 
he  has  put  in  the  mail,  and  when  it.  is  properly 
identified  the  postmaster  must  return  it  to  him  or 
tel^praph  to  the  office  of  the  addressee,  whose  post- 
master most  return  it  to  the  mailing  postmaster  if 

V.  FORMAL 
[i  122]  A.  SeaL  A  contract  under  seal  is  a  con- 
tract to  which  the  seal  of  the  party  or  parties  ex- 
ecuting it  is  afGLsed,  and  which  derives  its  validity 
from  its  form  alone,  and  not  from  the  fact  of  agree- 
ment** or  from  consideration."  A  contract  under 
seal  is  necessary  at  common  law  where  the  promise 
is  without  consideration,  and  in  many  jurisdictions 
conveyances  of  land  and  certain  other  contracts  are 
required  by  statute  to  be  under  seal.  Contracts 
under  seal  are  treated  under  other  titles.*'  Con- 
tracts under  seal  are  also  known  as  specialties.** 

[$  123 J  B.  Writing— 1.  Necessity  for.  The  only 
formal  contract  in  our  law  is  the  contract  under 
seal,  all  others  being  parol  contracts,  depending  for 
their  validity  on  consideration,  whether  they  are  by 
word  of  mouth  or  in  writing.**  The  only  contracts 
which,  in  the  absence  of  a  statute,  are  required. to 
be  in  writing,  outside  of  those  requiring  a  seal,  are 
bills  of  exchange  and  promissory  notes ,  other  con- 
tracts may  be  verbal..  The  parties  instead  of  re- 
ducing an  agreement  to  writing  may  adopt  the 
terms  of  an  existing  written  contract.*'  It  is  within 
the  power  of  the  legislature  to  require  contracts  to 
be  in  writing,**  and  the  parties  cannot  agree  that 


it  has  not  been  delivered.**  The  question  then  will 
arise,  whether  a  change  in  the  ireg^lations  of  the 
post  office  can  affect  the  law  that  the  acceptance 
is  final  when  the  letter  is  dropped  in  the  post  office. 
It  seems  that  it  does.*' 

XEQX7ISITES 

contracts  which  the  law  requires  to  be  in  writing 
shall  be  valid  although  in  parol.*'  Where  statutory 
power  is  given  to  certain  persons  to  make  contracts, 
this  does  not  require  that  the  contract  shall  neces- 
sarily be  in  writing  to  bind  them." 

[i  124]  2.  Wlmre  Writing  Essential  Outside  of 
Statutes.  An  agreement  may  be  good  by  word  of 
mouth,  and  yet  if  it  is  the  intention  of  the  parties 
that  it  shall  not  be  binding  until  pmt  in  writing, 
there  can  be  no  enforceable  agreement  until  that 
is  done,  for  even  a  written  memorandum  of  a  con- 
tract to  be  subsequently  drawn  up  and  signed  is 
not  an  enforceable  agreement.**  And  the  parties 
may  contract  between  themselves  that  no  agrbo- 
ment  in  regard  to  future  transactions  between  them 
shall  be  binding  on  them  unless  the  agreement  is 
made  in  writing.**  It  must  also  be  remembered  that 
there  is  a  general  rule  of  evidence,  of  far-reaching 
importance,  that  evidence  of  an  oral  agreement  is 
cot  admissible  to  contradict  or  to  add  to  the  terms 
of  a  written  contract."* 

[$  125]  3.  Fonn  of  Language.  To  make  an  en- 
forceable agreement  in  writing  no  particular  form 
of  words  is  essentiaL**    The  intention  of  the  parties 


liberty  to  the  latter  at  any  moment 
thereafter  to  take  It."  Holmes  Com. 
L._p  J06. 

w.  United  States  Post-Offlce  Ker- 
ulstlons  (1»1S)  {iS(£,  S6I. 

80.  See  E&c  p.  Cote.  L.'R.  9  Ch.  27, 
S2  Jwbere  a  letter  contalninfr  bills  ot 
excnange  Indorsed  to  the  person  to 
whom  It  was  addressed,  was  posted  at 
Lyons,  France.  Afterward,  and  be- 
fore the  bills  left  the  offlce,  the 
sender  notified  the  post-offlce  authori- 
ties that  he  deaired  its  return.  The 
rules  of  the  French  post  offlce  permit 
a  person  who  has  posted  a  letter  to 
recover  It  at  any  time  before  It  Is 
despatched  from  the  office  where  it  is 
posted,  on  complylnK  with  certain 
forms.  It  was  held  that  the  property 
to  the  bills  had  not  passed.  Mellish, 
lb  J.,  said:  "The  question  therefore 
arisesb  of  which  party  the  post  ofBce 
is  the  agent.  In  this  country,  where 
the  sender  of  a  letter  cannot  ret  it 
returned  after  It  has  been  posted,  if 
the  indorsee  of  a  bill  authorizes  the 
indoraer  to  send  the  bill  throngrh  the 
post  office,  the  bill  as  soon  as  it  is 
posted  becomes  the  property  of  the 
indorsee.  But  according  to  the  regu- 
lationa  of  the  French  rost  Office  a 
person  who  posts  a  letter  may  get  it 
back  on  complying  with  certain  forms 
at  any  time  before  the  letter  has  left 
the  town  where  It  Is  posted.  I  am  in- 
clined to  think  that  the  effect  of  that 
rule  la  that  the  post  office  Is  the 
agent  of  the  sender  of  the  letter  until- 
it  leaves  the  town,  and  that  the  in- 
dorsement of  the  bills  contained  in  it 
la  not  complete  till  the  letter  is  dis- 
patched from  the  town"). 

40l    See  supra  i  55. 

XUtoppal  by  Oasd  as  oreated  by 
■••lad  aatmjnaii.t  see  Estoppel  [1( 
Cyc  688.  706.  7201. 

41.     See  infra  {  147. 

48.     See  Bonds  9  C.  J.  p  1;  Deeds 

tl3  Cyc  508] ;  MortgagesJ27  Cyo  916]; 
telease  1*4  Cyc  10461;  Seals  T35  Cyc 
116SJ.    ,, 

1173). 

Antborltjt  to  •aaouta  see  Agency 
I  330. 

Saqnlalta*  of  saal  see  Seals  [35 
Cyc  1169]. 

Btatutorr   aboUtlMi   of 
Seals  [36  Cyc  1168]. 


see  Seals  [36  Cyc 


48.  See  Doyle  v.  West,  60  Oh.  St. 
438.  447.  54  NE  469. 

44.  Valdes  Hotel  Co.  v.  Ferrell,  17 
Ga.  A.  93,  86  SE  383;  Quigly  v.  Hose, 
15  La.  Ann.  197;  Stabler  v.  Cowman, 
7  Gill  &  J.  (Md.)  284;  Ludwlg  v.  Bun- 
gart.  26  Misc.  347.  56  NTS  51  [rev 
on  ot^er  grounds  48  App.  Dlv.  613,  63 
NTS  911. 

OauriilMMttaa  see  infra  {i  144-244. 

46.  See  Bills  and  Notes  i  187. 
Statnta  of  franda  see  Frauds,  Stat- 
ute of  r20  Cyc  147]. 

4A  Del. — Jones  v.  Tuckar,  26  Del. 
422.  84  A  1012. 

Ky. — John  King  Co.  v.  Ijouisville, 
etc.,  R.  Co..  131  Ky.  46,  114  SW  308 
[reh  den  116  SW  1301], 

Mich.— Mail,  etc.,  Co.  v.  Wood.  140 
Mich.  505,  103  NW  864. 

N.  r.— Sackett  v.  Sackett.  14  NTS 
261. 

Oh.— Merrick  v.  DiUler,  91  Oh.  St. 
2B6,  110  NB!  493. 

47.  American  Colortype  Co.  v.  Con- 
tinental Colortype  Co.,  188  U.  8.  104, 
28  set  266,  47  L.  ed.  404:  Butler  v. 
Tlfton.  etc  R.  Co.,  121  Qa.  817,  49 
SE  763;  International  Power  Co.  v. 
Hardy,  118  Ga.  612.  45  SE  311;  Flor- 
ida, etc.,  R.  Co.  V.  Varnedoe,  81  Ga. 
175.  7  SE  129;  Valdes  Hotel  Co.  v. 
Ferrell,  17  Ga.  A.  93,  86  SE  333;  Wal- 
ton-Wilson-Rodes  Co.  v.  McKItrick, 
141  Ky.  416.  132  SW  1046. 

XBo<MrpovatloB  of  tenms  by  raf «*•&•• 
see  Infra  i  488. 

4B.  Wyatt  v.  Wanamaker,  126  App. 
Dlv.  656,  111  NTS  90  [aff  68  Misc.  429, 
110  NTS  900]:  Wyatt  v.  MoCreery, 
126  App.  Div.  660,  111  NTS  86. 

[a]  ndllpplaea. — When  the  essen- 
tial requisites  for  the  existence  of  a 
contract  are  present,  the  contract  is 
binding  on  the  parties  whatever  may 
be  the  amount  involved,  and,  although 
required  to  be  in  writing  by  Civ.  Code 
art  1380,  plaintiff  can  maintain  an  ac- 
tion on  the  verbal  agreement  without 
first  bringing  an  action  under  art 
1279  to  compel  the  execution  of  a 
written  instrument.  See  Thunga  Chul 
V.  Que  Bentec,  2  Philippine  661. 

(bl  Porto  XUco. — (1)  Under  the 
provisions  of  the  former  civil  code 
contracts  involving  more  than  a  cer- 
tain amount  were  required  to  be  in 
writing.  Civico  v.  Rodrlgues,  4  Porto 
Rico  296.     (2)  This  provision  did  not 


affect  the  validity  of  contracts  be- 
tween the  parties.  BIgelow  v.  Porto 
Rico  Planters'  Co.,  7  Porto  Rico  Fed.  • 

4i.  Northwestern  Nat.  Ins.  Co.  v. 
Avant,  132  Ky.  106,  116  SW  874. 

80.  Austin  V.  Foster,  9  Pick. 
(Mass.)  341;  Central  Lunatle  Aay- 
lum  V.  Flanagan,  80  Va.  110. 

81.  See  supra  I  100. 

as.  Abbott  V.  Oatehr  13  Md.  314, 
317,  71  AmD  636  (where  A  was  build- 
ing a  wall  for  B  under  a  contract 
which  provided  that  "no  extra 
charges  to  be  made  unless  a  written 
agreement  be  made  and  attached  to 
this  contract,"  and  It  was  held  that, 
although  B  had  directed  and  A  had 
done  extra  work  on  the  wall  at  6*8 
request,  there  could  be  no  recovery 
in  the  absence  of  a  writing  on  the 
subject).  But  see  Northwestern 
National  Ins.  Co.  v.  Abant,  113  'Ky. 
106,  109.  lis  9W  274  (where  the 
court  said:  "The  policy  of  the  law 
is  that  certain  contraota  nnist  be  In' 
writing  to  be  valid,  while  all  others' 
may  be  ift  parol.  The  parties  can-' 
not  agree  so  as  to  bind  themselves 
either  that  contracts  which  the  law 
requires  to  be  in  writing  shall  be 
valid  though  in  parol,  and  in  spite 
of  the  law,  nor  that  contracts  which 
the  law  allows  to  be  in  parol  shall 
not  be  valid  unless  |n  writing.  Par- 
ties cannot  by  contract  alter  the 
law"). 

Hodlfloa'Uoa   Iqr   parol    see    infra 
f  611. 
'  83.     See  B'vidence  [17  Cyc  667]. 

84.  D.  C. — Harten  v.  Loffler,  29 
App.  490. 

Lrfu — Housslere  Latrallle  Oil  Co.  v. 
Jennings-Heywood  (Ml  Syndicate,  115 
La.  107.  88  S  982 

Mo. — Western  Mfg.  Co.  v.  Woodson, 
130  Mo.    119,   31    SW  1037. 

N.  T. — Banker  v.  Coons,  40  App. 
Dlv.  672%  58  NTS  47. 

Wis.— Kaley  v.  'Van  Ostrand,  134 
Wis.  443,  114  NW  817;  Templeton  v. 
Butler,  117  Wis.  465.  94  NW  306. 

"No  form  of  words  is  conclusive. 
Documents  may  be  and  have  been 
classed  as  contracts  which  contained 
no  express  word  of  promise  or  agree- 
ment, and  others  wherein  such  ex- 
press words  existed  have  neverthe- 
less   been    classed    as    testamentary. 
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is  alone  looked  to,  and  the  use  of  inapt  words  or 
bad  English  will  not  affect  the  validity  of  the  agree- 
ment/^ although  it  may  affect  its  construction." 
And  even  a  writing  in  the  form  of  a  receipt  may 
contain  words  showing  a  contract."'  Yet  every 
writing,  although  signed  by  one  or  both  of  the  par- 
ties, is  not  to  be  construed  as  an  agreement,*^  as, 
for  example,  a  mere  schedule  of  prices  for  work 
and  materials."  A  contract  to  repay  money  may 
be  implied  from  an  acknowledgment  that  it  is  due 
and  owing.*" 

[$  126  j  4.  Agreement  in  Several  Writings.  An 
agreement  may  be  collected  from  several  different 
writings  which,  when  connected,  show  the  parties, 
subject  matter,  terms,  and  consideration,'^  as  in  the 
case  of  contracts  entered  into  by  correspondence;** 
but  the  rule  that,  where  a  writte'n  contract  is  in 
several  parts  and  all  are  executed  at  the  same  time  ^ 
it  is  but  one  contract,  cannot  be  applied  to  sepa^' 
rate  and  distinct  papers  executed  and  signed  by 
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different' parties  and  imposing  different  obligations 
on  the  parties  executing  them.**  And  where  a  i>er- 
son  sends  to  another  two  written  instruments  pur- 
porting to  be  counterparts  of  a  proposed  contract, 
but  which  differ  materially,  and  asks  him  to  accept 
and  return  the  duplicate,  and  he  signs  but  one  of 
the  instruments  and  returns  it,  this  is  the  contract 
l>etween  them.**  A  written  agreement  of  which 
there  are  two  copies,  one  signed  by  each  of  the  par- 
ties, is  binding  on  both  to  the  same  extent  as  if 
there  had  been  only  one  copy  of  the  agreement  and 
both  had  signed  it,**  but  there  is  no  agreement 
where  the  two  copies  differ  in  a  material  point." 
Where  a  contract  is  to  be  executed  in  duplicate,  it 
becomes  effective  as  soon  as  one  of  the  copies  is 
executed  by  both  parties.*'  Duplicate  contracts  are 
treated  as  originals,  although  the  parties  may  have 
chosen  to  call  one  "original  copy"  and  the  other 
"duplicate  copy."** 
[i    127]     5.     AgTeemmt   Psifly   Written    and 


Nevertheless,  the  presence  or  absence 
of  such  words  is  very  slgrnlflcant — 
nay,  probably  controlling — unless 
somethinc  in  the  context  or  circum- 
stances shows  a  mental  attitude  dlf- 
ferinK  from  the  expressions  used. 
Neither  does  the  instru- 
ment contain  any  y^ords  of  promise 
or  agreement:  nor,  Indeed,  anything 
to  indicate  that  any  conception  of 
contract  between  two  parties  was 
present  In  the  mind  of  either  the 
maker  or  the  draftsman.  To  express 
such  a  conception,  'I  promise'  or  'I 
agree'  are  ordinarily  used,  and  are 
words  within  the  common  vocabu- 
lary of  the  educated  and  uneducated, 
the  lawyer  and  laymen  alike."  Tem- 
pleton  V.  Butler,  117  Wis.  456,  467, 
Si  NW  J06. . 

[a]  A  mw*  aamonuidiiiii  of  aa 
asnua  acMMBmit,  signed  bv  defend- 
ant. Is  admissible  in  evidence,  al- 
though the  parties  may  have  in- 
tended to  execute  a  more  formal  In- 
strument as  a  substitute  for  it. 
Bohn  V.  Newton,  81  Va.  4S0. 

[b]  nil]lppiauM^.^"Contracts  shall 
be  binding,"  prescribes  Civ.  Code  art 
1278,  "whatever  may  be  the  form  in 
which  they  may  have  been  executed, 
provided  the  essential  conditions  re- 
ouired  for  their  validity  ekist." 
'These  conditions  are  enumerated  in 
art  1281  of  the  same  code,  and  they 
are  also  requisite  in  a  verbal  con- 
tract that  oslb  been  proved.  Oalle- 
mit  v.  Tablliram,  20  Philippine  241, 
247. 

[q]  Porto  lUoo^— "Contracts  shall 
be  binding,  whatever  may  be  the 
form  in  which  they  may  have  been 
executed,  provided  the  essential  con- 
ditlona  required  for  their  validity 
exist,  and  should  the  law  rAjuire  the 
execution  of  an  instrument  or  other 
special  formality  in  order  to  make 
the  obligations  of  a  contract  bind- 
ing, the  contracting  parties  may 
compel  each  other  to  comply  with 
said  formalities  from  the  moment 
in  which  consent  and  the  other  re- 
quirements, jiecessary  for  their  valid- 
ity, have  taken  place,  according  to 
the  provisions  of  articles  1278  and 
1279  of  the  old,  or  sections  1245  and 
1246  of  the  Revised  Civil  Code." 
Colon  V.   Roig,   7   Porto   Rico   37,   52, 

86.  Bean  v.  Clark.  30  Fed.  226; 
Wenzell  v.'  Breckinridge,  3  Dana 
<Ky.)  482;  Marsall  v.  Craig,  1  Bibb 
(Ky.)  374;  Louisiana  State  Bank  v. 
New  Orleans  Nav.  Co.,  3  La.  Ann. 
294;  Dunbar  v.  Owens.  10  Rob.  (La.) 
139;  Oasquet  v.  Oakey,  16  La.  537; 
Knox  V.  Dixon,  4  La.  466,  23  AmD 
488;  Chesapeake,  etc.,  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J. 
(Md.)  1. 

Be.  Oonstxaetion  ef  eontraota  see 
infra  if  481-692. 

en.  Ala. — Dexter  v.  Ohlander,  89 
Ala.  262.  7  8  116. 


Conn. — Starkey  v.  Peters,  18  Conn. 
181. 

111. —  White  v.  Merrell,  32  III.  611. 

Ind. —  Keller  v.  Orr,  106  Ind.  406, 
7  NB  196;  Foulks  v.  Falls.  91  Ind. 
315;  Bird  v.  Thayer,  8  Blackf.  146. 
But  see  Pauley  v.  Wiaart,  69  Ind. 
241  (holding  that  a  writing,  dated 
of  a  certain  date,  and  reciting  that 
the  party  signing  it  received  a  cer- 
tain sum  of  money  in  orders,  taken 
at  eighty  cents  on  the  dollar,  in  full, 
is  not  a  contract  in  the  ordinary 
sense  of  the  term,  but  simply  a 
receipt). 

Mass. — Jacobs  v.  German  Work- 
ingmen's  Assoc,  183  Mass.  3,  66  NE 
606. 

N.  T.— Wood  V.  Whiting.  21  Barb. 
190:   Smith  V.  Halligan,  9  NYSt  426. 

Oh. — ^Wilson    V.    Bailey,     1     Handy 

177,  12  Oh.   Dec    (Reprint)    88. 

[a]  zaiurtr«*lon&,— (1)  A  writing 
signed  by  defendant  reciting  that  he 
has  received  a  relinquishment  of  a 
lease  from  plaintiff  'for  considera- 
tion of  one  hundred  and  flfty  dollars, 
to  be  paid  him  in  ten  days.''  Dexter 
V.  Orlander,  89  Ala.  262,  267,  7  S  115. 
(2)  "Received  ...  of  James  Wil- 
son &  Co..  twenty-six  hundred 
and  seventy-nve  and  five  one-hun- 
dredths  dollars  as  an  advance  on 
one  hundred  barrels  linseed-oil  in 
their  store;  for  which  advance  we 
agree  to  pay  them  interest  at  the 
rate  six  per  cent,  per  annum;  a  com- 
mission of  two  and  a  half  per  cent, 
on  sales;  storage  6  cents  per  bar- 
rel per  month,  and  insurance."  Wil- 
son V.   Bailey,    1    Handy    (Ohio)    177, 

178.  12  Oh.  Dec  (Reprint)  88.  (8)  A 
■writing  stating  that  a  person  bought 
of  another  two  cars  of  potatoes,  at 
flfty-four  cents  for  sixty-two  pounds, 
to  be  loaded  on  track  at  a  certain 
place,  paid  cash  twenty  dollars,  and 
signed  by  the  seller.  Smith  v.  Hal- 
ligan, 9  flYSt  426.  (4)  "Received  of 
H.  Gaul,  the  following  orders  or  de- 
mands for  collection,  and  to  be  paid 
over  to  said  Oaul  or  his  order,  on  the 
1st  day  of  November  next,  or  as 
soon    thereafter   as    collected     . 

A.  S.  Whiting."  Wood  v.  Whiting, 
21  Barb.  (N.  T.)  190,  191.  (5)  Where 
one  executed  an  Instrument  reciting: 
"Received  of  Mrs.  Dana  Falls,  one 
note  against  Z.  P.  Elstes  for  eleven 
hundred  dollars  .  '  .  .  this  for  col- 
lection," signed  by  the  person  exe- 
cuting it,  the  writing,  while  it  had 
the  elements  of  a  receipt,  expressed 
a  contract  for  the  collection  of  the 
note.     Foulks  v.  Falls,  91  Ind.  316. 

68.  Iowa. — State  v.  Meier,  140 
Iowa  640,  118  NW  792. 

Minn. — Shepard  v.  Carpenter,  64 
Minn.  153,  65  NW  906. 

N.  T. — Miller  V.  Collyer,  36  Barb. 
260. 

Pa. — ^Ames  v.  Pierson,  4  Pa  Dist. 
492. 


Tex. — State  v.  Racine  Sattley  Co.. 
(fMv.   A.)    134    SW   400. 

ral  niuatratlOB. — An  instrument 
signed  by  prosecutrix  acknowledging 
that  defendant  did  not  seduce  her  as 
alleired  in  a  suit  against  him,  and 
reciting  a  dismissal  of  the  suit  in 
consideration  of  a  payment  by  de- 
fendant. Is  a  receipt  and  not  a  con- 
tract. State  V.  Meter,  140  Iowa  640. 
118  NW  792. 

65.  Byser  v.  Welssgerber,  4  Iowa 
463. 

eo.  Sharp^V.  Bates,  102  Md.  344. 
62  A  747;  Hunt  v.  Patten,  S3  App. 
Div.  618.  63  NTS  1042;  Lurty  v. 
Lurty,  107  Va.  466.  69  SB  406.  See 
Noyes  v.  Young,  32  Mont.  226,  79  P 
1063  (holding  that  an  instrument 
arising  from  and  based  on  transac- 
tions had  between  the  parties  at  its 
date,  acknowledging  an  indebtedness, 
and  promising  to  pay  it,  is  a  con- 
tract). 

[al  XUnatmjtloB. — ^Where,  before 
collecting  a  note  payable  to  himself 
and  given  for  the  price  of  property 
owned  Jointly  by  himself  and  his 
wife,  one  rendered  an  account  in 
writing  to  his  wife  over  his  signa- 
ture, showing  her  share  of  the  sale 
to  be  a  fixed  sum  due  her  out  of  the 
note,  and  reciting  the  balance  to  be- 
long to  himself,  there  was  an  ac- 
knowledgment tliat,  when  the  note 
was  collected,  he  would  owe  her  the 
sum  Indicated,  from  which  a  promise 
to  pay  is  implied.  Lurty  v.  Lurty, 
107  Va.  466,  59  SB  406. 

61.  111. — Bsmay  v.  Gorton.  18  111. 
483;  Baseleon  v.  Baker,  182  III.  A. 
611. 

Mp. — ^International  Text-Book  Co. 
V.  3bunt,  129  Mo.  A.  247,  108  SW  124. 

Nebr. — Dempster  v.  Opocensky.  81 
Nebr.  612,  116  NW  624;  Bradley  v. 
Bower,  6  Nebr.  (Unofr.)  642,  99  NW 
490. 

S.  C. — ^Buckeye  Cotton  Oil  C!o.  y. 
Matheson,   104   S.  C.   430,   89  SB  478. 

Alta. — Brocklebank  v.  Barter,  8 
Alta.  L.  262. 

Sask. — ^Willoughby  v.  Saskatche- 
wan Valley  Land  Co.,  3  Bask.  L.  ISO. 

68.     See  supra  |  114. 

63.  Capitol  Food  Co.  v.  Smith,  156 
111.  A.  123. 

64.  Baird  v.  Harper.  (Del.)  61  A 
141  [rev  19  DeL  110,  60  A  8261, 

66.  Morris  v.  McKee,  9t  Oa.  611, 
24  SB  142;  Owens  v.  '  National 
Hatchet  Co..  (Iowa)  121  NW  1076; 
Oehler  v.  Conrad  Schopp  Fruit  Co., 
162  Mo.  A.  446,  142  SW  811.  See 
Real  Bst.  Sav.  Inst.  v.  Fisher,  9  Mo. 
A.  698. 

68.  Thayer  v.  Harblcan,  ,70  Waaih. 
278,   126  P  626. 

87.  Morehouse  v.  TerrlU.  Ill  III. 
A.    460.  / 

SB.  C^raae  v.  Partland,  Si  Mich.  498. 
497. 


For  latm  oaass.  AurtHogmuaim  and  cluaf**  In  the  law  see  cumulative  Annotations,  same  title,  page  and(  note  number. 
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Putly  Oral  An  agreement  may  be  partly  in  writ- 
ing and  partly  by  word  of  mouth  j"*  sueh  an  agree- 
ment is  to  be  treated  as  an  oral  contraet."  Further 
a  eontract  may  be  in  writing  as  to  one  party  and 
oral  as  to  the  other,  as  where  a  person  makes  his 
offer  in  writing  and  the  other  party  accepts  orally 
or  viee  versa  ;'^  such  a  contract  is  to  be  regarded  as 
a  written  contract;'^  and  the  same  is  true  where  an 
instrument  which  purports  to  set  forth  the  mutual 
obligations  of  a  contract  is  signed  by  but  one  party 
and  is  accepted  and  acted  on  by  the  other.^'  But 
this  principle  is  not  applicable  to  the  draft  of  a 
proposed  contract  not  signed  by  either  of  the 
parties." 

[§  1281    0.    SigiiJiig— 1.  Neceadlty  for.**    Signa- 
ture is  not  alwajrs  essential  to  the  binding  force  of 


an  agreement.^"  The  object  of  a  signature  is  to 
show  mutuality^'  or  assent/^  but  these  facts  may 
be  shown  in  other  ways;'"  and  unless  a  contract  is 
required  by  statute  or  arbitrary  nile  to  be  in  writ- 
hing, it  need  not  be  signed,  provided  it  is  accepted 
and  acted  on."'  However,  where  the  contract  con- 
templates that  it  shall  not  be  effective  until  exe- 
cuted by  signing,  either  party  may  insist  on  the 
condition.^'^  It  is  held  in  numerous  cases  that, 
where  an  instrument  has  been  executed  by  only  a 
portion  of  the  parties  between  whom  it  purports 
to  be  made,  it  is  not  binding  on  those  who  have 
executed  it."  The  cases  so  ,  holding  fare  usually 
those  in  which  the  parties  executing  the  instrument 
would  have  a  remedy  by  way  of  indemnity  or  con- 
tribution against  the  other  parties  named,  which 


m.  Hueni  V.  Freehill.  125  III.  A. 
34S;  Gordon  v.  Gordon,  9S  Ind.  134; 
Lynn  v.  Richardson,  151  Iowa  284, 
ISO  NW  1097;  St.  LoulB,  etc.,  R.  Co. 
V.  Maddox,  18  Kan.  546. 

Bxctaalon  of  parol  avldMua  tMLd- 
tag  to  vary  or  contradict  eontraot 
see  EJvldence   [17   Cyc   667]. 

70.     Bee  supra   I   13. 

n.  Grove  v.  Hodges,  55  Pa.  S04; 
Garrlck  Theater  Co.  v.  Gimbel,  158 
Wis.   849.  149  NW  885. 

72.  Steplna  v.  Conklln  Lumber 
Co.,  1S4  111.  A.  178;  HuUiur  v.  Cent- 
ury Pub.,  etc,  Co..  10*  in.  A.  64*; 
Ellis  V.  Abell,  10  Ont.  A.  226. 

73.  McDermott  t.  Mahoney,  189 
Iowa  292,  115  NW  32,  118  NW  788. 
See  also  McCauley  v.  Schatzley,  44 
Ind.  A.  288.  88  NE  972  (where  It  is 
said  that  a  written  contract  has  no 
blndlnv  force  until  It  Is  tither  signed 
by  all  the  parties,  or  signed  by  one 
of  the  parties  and  accepted  by  the 
others). 

74.  Fetherstone  Fdy.,  etc.,  Co.  v. 
Crtswell,  38  Ind.  A.  (81,  76  NE  30. 
See  Brown  v.  Silver,  2  Nebr.  (Unofl.) 
184.  96  NW  281  (holding  that  there 
is  no  variance  between  an  allegation 
of  a  verbal  contract  and  an  unsigned 
memorandum  of  such  contract,  al- 
leged to  have  been  made  by  the 
party  charged  at  the  time  the  con- 
tract was  entered  Into). 

75.  B>qnlisiii»ttt  of  atstnta  of 
txmaOm  see  Frauds,  Statute  of  [20 
Cyc  2721. 

T8L  Henderson  v.  Henderson,  138 
Iowa  664,  114  NW  178. 

77.  Ramsay  Realty  Co.  v.  Ram- 
say.    186     Iowa     612.     113    NW    488. 

Xntoaaty  see  infra.  |  190. 

78.  Heyer  v.  Cunningham  Piano 
Co..  6  Pa.  Super.  504,  42  WklyNC  14. 

MSmet  of  signatar*  of  oontraot  la 
wUob  party  la  not  aamed  see  Infra 
I  646. 

79.  Henderson  v.  Henderson,  136 
Iowa  664.  114  NW  178;  Heyer  v.  Cun- 
ningham Piano  Co.,  6  Pa.  Super.  604, 
42  WklyNC   14. 

80.  U.  S.— Bean  v.  Clark,  30  Fed. 
226. 

Ala. — Whatley  v.  Reese,  128  Ala. 
600.  29  S  806;  Wetumpka,  etc.,  R.  Co. 
V.  Hin,  7  Ala.  772. 

Ark. — Parker  v.  Carter,  91  Ark. 
162,   120    SW   836,    134   AmSR  60. 
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Fla. — Malsby  v.  Gamble,  61  Pla. 
310,  327.   54   S   766. 

(3a. — ^jemigan  v.  Wlmberly,  1  Qa. 
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remedy  is  lost  by  the  failure  of  such  other  parties 
to  execute  the  instrument.^  The  reason  for  hold- 
ing the  instrument  void  is  that  it  was  intended  that 
all  the  parties  should  execute  it  and  that  each  exe- 
cutes it  on  the  impUed  condition  that  it  is  to  be 
executed  by  the  others,  and,  therefore,  that  until 
executed  by  all,  it  is  inchoate  and  incomplete  and 
never  takes  effect  as  a  valid  contract,^  and  this  is 
especially  true  where  the  agreement  expressly  pro- 
vides, or  its  manifest  intent  is,  that  it  is  not  to  be 
binding  until  signed."  Where  these  reasons  do  not 
apply,  it  is  held  that  a  party  who  signs  and  delivers 
an  instrument  is  bound  by  the  obligations  therein 
assumed,  although  it  is  not  executed  by  all  the 
parties  named  in  it."  Further  it  is  competent  for 
the  parties  to  adopt  it  as  their  contract  without 


so   18 


signing   it,   provided   their   intention   to   do 
dear," 

A  contract  under  seal  is  binding  only  on  those 
who  sign  and  seal  it.^ 

[$  129]  S.  Mode  of  Signinc.^*  It  is  not  neces- 
sary that  the  signature  of  a  party  to  a  contract 
should  appear  at  the  end  thereof.  If  his  name  is 
written  by  him  in  any  part  of  the  contract,  or  at 
the  top,  or  at  the  right  or  the  left  hand,  with  in- 
tention to  sign  or  for  the  purpose  of  authenticating 
the  instrument,  it  is  sufficient  to  bind  him"*  unless 
subscription  is  required  by  law.*^  Manifestly,  how- 
ever, the  mere  fact  that  one's  name  appears  in  the 
body  of  a  written  document  cannot,  standing  alone, 
make  him  a  party  to  it,  where  he  has  not  signed 
it.**    One  may  sign  with  initials  or  mark,  ete.,    "* 
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Me. — Ooodenow  v.  Dunn,  21  Me.  86. 

Md. — Howard  v.  Carpenter,  11  Md. 
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etc.,  Co.,  96  Nebr.  764,  148  NW  911, 

N.  J. — ^Emery  v.  Neighbour,  7  N.  3. 
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Mass.  602;  Herrlck .  v.  Johnson,  11 
Mete.  26;  Warring  v.  Williams,  8 
Pick.  322;  Adams  v.  Bean,  12  Masa 
137,  7  AmD  44;  Cutter  ▼.  Whltte- 
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obligations  be  therein  assumes  al- 
though it  is  not  signed  by  all  the 
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Tex.  276,  277,  70  AmD  281 

Meaumaftaai  naOsv  statBt*  of 
fnnds  see  Frauds,  Statute  of  [20 
C:yc  274]. 

81.  Eldridge  V.  Mowry,  24  Cat  A. 
183.  140  P  978. 

98.  Thomas  v.  Caldwell,  50  111. 
138;  Lombard  v.  Guilliet,  11  Mart. 
(La.)  453. 

83.  Finnegan  v.  Lucy,  157  Mass. 
439,  32  NB  656;  Sanborn  v.  Flagler. 
9  Allen  (Mass.)  474;  Palmer  v. 
Stephens.  1  Den.  (N.  T.)  471;  Mer- 
chants' Bank  v.  Spicer,  S  Wend.  (N. 
T.)  443;  Zimmerman  y.  Sale,  S7  S.  C 
li.  76. 

"Signing  does  not  necessarily 
mean  a  written  signature,  as  distin- 
guished from  a  signature  by  mark, 
by  print,  by  stamp,  or  by  the  hand 
of  another.       Finnegan  v.  Lucy, 


Mass:  439,  443,  82  1^  656. 

[a]  A  mask  attached  to  a  signa- 
ture is  evidence  of  the  intention  to 
adopt  it;  but  this  may  be  done  by 
any  other  act  expressed  clearly. 
Just  V.  Wise  Tp„  42  Mich.  572,  4  NW 
298. 

•Ifnatnres  sattafirlar  stetate  of 
frauds  see  Frauds,  Statute  of  [20 
Cyc  274]. 


For  later  oases,  derelopmenta  and  oluuwes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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by  only  the  christian  name*^  «r  the  Bonuune.*"  In- 
deed, almost  any  signature  may  be  adopted  if 
elearly  intended  to  1^  taken  in  authentication  of 
the  instnunent.'*  Thus  the  validity  of  the  coo- 
traet  is  not  affected  by  one's  signing  it  with  the 
English  translation  of  his  French  name." 

Cuitract  in  several  wiitbigs. .  Where  the  contraet 
is  evidenced  by  several  writings,  it  is  sufficient  that 
the  parties  sign  one  of  such  writings  which  defi- 
nitely refers  to  the  others ;"  and  where  the  stipu- 
lations of  the  parties  are  contained  in  separate  in- 
struments, it  is  not  necessary  for  both  parties  to 
sign  each .  of  the  instraments.**  Where  the  signa- 
ture is  by  mark,  the  fact  that  one  directed  by  the 
party  to  write  his  name  writes  it  erroneously  will 
not  vitiate  the  contract.* 

Signature  of  ntbscriUng  witness.  By  statute  the 
signatures  of  subscribing  witnesses  may  be  required 
to  be  contemporaneous  with  the  exeenticiu  of  the 
instrument,  and  with  the  knowledge  and  consent  of 
the  party  executing^  it.' 


[f  130]  S.  Signing  by  Procwation  or  Adoption. 
One  may  be  bound  by  an  agreement  to  which  his 
signature  is  a£&xed  by  procuration,  adoption,  or 
ratification,  as  well  as  though  it  had  been  written 
by  his  own  hand.^  Where  one  sig^ns  another's  name 
for  him  in  his  presence  and  by  his  direction,  it  is 
as  much  the  act  of  the  person  whose  name  is  signed 
as  though  he  wrote  the  signature  himself.*  Any 
defect  in  the  method  of  executing  a  written  instru- 
ment evidencing  a  contract  may,  it  seems,  be  cured 
by  ratification.°^  Where  the  name  of  a  person  is 
affixed  to  the  contract  by  another  person  without 
authority,  the  other  party  having  knowledge  of  the 
lack  of  authority,  and  the  signature  is  not  adopted 
by  the  pterson  whose  name  is  afiSxed,  neither  he  nor 
the  person  affixing  his  signature  is  bound.' 

[$  131]  D.  Delivery.  Of  the  execution  of  a 
contraet  in  writing  delivery  is  ordinarily  an  essen- 
tial element;^  and  a  delivery  on  condition  is  not  a 
complete  deliveiy  until  the  condition  is  fulfilled.^ 
But  where  a  party  has  received  the  entire  consid* 


84.  tioulBTlll^  etc.,  R.  Co.  T.  Cald- 
well. 98  Jnd.  24?;  Zann  t.  Haller,  71 
Ind.  IJCT  S6  AmR  191;  Walker  v. 
Walker,  176  Uaas.  S49,  56  KB  601. 

98.  HodKes  v.  Nalty,  11»  Wis. 
SS7.   89  NW  61S. 

se.  Mlddleton  v.  Flndla.  26  CeU. 
78 ■.  Tuatln  v.  Pausht,  28  Cal.  287; 
Colton  ▼.  Seavey,  22  Cal.  496;  Bhaiik 
V.  Butach.  28  Ind.  19-  Brown  v. 
Butchers',  etc..  Bank.  «  bill  (N.  T.) 
448.  41  AmD  766:  Selby  ▼.  Selby,  8 
Merlv.  2,  36  Reprint  1. 

»»q.wMt—  uM  sniBalMuqr  of  slfBa- 
twM  ataSKsUy  see  Blsnaturea  [86  Cyc 

Vm  of  flotltloiui  naiiM  see  Names 
r29   Cyc  270]. 

97.  Aueur  v.  Couture,  68  Me.  427. 

98.  Bell  V.  Campbell,  (Tex.  Civ. 
A.)    143  8W  958. 

[al  gpectflcatloM^  Where  the  par- 
ties nave  signed  a  written  agreement 
which  refers  to.  speciflcatlons  the 
specifications  need  not  be  siirned. 
Moore  ▼.  U.  8.,  1  Ct.  CI.  90;  White 
V.  McLAren,  161  Mass.  663,  24  NE 
911. 

(b]  Where  a  hosA  oondtttonsa  on 
th*  parfomianae  of  a  oontnMt  refers 
to  the  contract  as  thereto  attached, 
an  execntlon  of  the  bond  with  the 
contract  attached  thereto  Is  an  exe- 
cution of  the  contract  also.  Busch 
V.  Hart.  62  Ark.  880,  36  SW  684;  Bell 
▼.  Campbell,  (Tex.  Civ.  A.)  148  SW 
963. 

99.  Lee  V.  Dozier,  40  Miaa.  477 
(holdins  that,  where  one  signs  a 
note  for  the  purchase  money  and  the 
other  an   agreement   to   convey   the 

Sroperty    when    the    money   is   paid, 
otb  parties  need  not  sign  each  in- 
strument). 

1.  BMhinSky  v.  Federal  Coal,  etc.. 
Co„   (W.  Va.)   90  SB  227. 

a.  Carson  v.  Woods,  (Mo.)  177 
SW   623. 

8.  Ala. — CTaasels'  Mill  v.  Strater 
Bros.   Grain   Co.,  166  Ala.  274,   61   S 

Cal. — ^Videau  v.  Qrifflth,  21  Cal.  389. 

D.  C — Griffith  V.  Stewart,  31  App. 
29. 

111. —  Davis  V.  CleBhom,  25  111.  212. 

Ind. — Higglns  v.  Quigley,  23  Ind. 
A  348,   64   XB  136. 

Ky. — Turner  v.  Hampton,  97  SW 
761,  30  KyL.  179;  Irvin  v.  Thompson, 
4  Bibb  296. 

Me. — ^EYost  v.  Deering.  21  Me.  166. 

Mass. — Flnnegan  v.  I<ucy,  167 
Mass.  439,  32  NB  666;  Wellington  v. 
Jackson,  121  Mass.  167;  Burns  v. 
Lynde,  6  Allen  806;  Merrlfleld  v.  Par- 
ritt,  11  Chish.  690;  Wood  v.  Good- 
ridge.  8  Cush.  117,  62  AmD  771: 
Gardner  v.  Crardner,  6  Cush.  488,  ii 
AmD  740. 

Mich. — Bggleston  v.  Wagner,  46 
Mich.  610,  10  NW  ST:  JiAnson  v.  Van 
Velsor.  43  Mich.  808.  6  NW  266;  Just 
▼■  Wise  Tp..  42  Mich.  673,  4  NW 
298. 


N.  Y. — Speckels  v.  Sax,  1  E.  D. 
Smith  2S3;  Mackay  v.  Blood'good,  9 
Johns.  286, 

PhlllDpine. — Co-Boo  v.  Lim-Tlan,  3 
Philippine   186. 

Wash. — Lianders  v.  Foster,  84 
Wash.  674,  76  P  274.      . 

Wis. — Cooper  v.  Schwarts,  40  Wis. 
64. 

Can. — Canadian  Cent.  R.  Co.  v. 
Murray,  8  Can.  S.  C.  313. 

See  Nicholson  v.  Kennedy,  188  Pa. 
90,  41  A  381,  48  WklyNC  145  (hold- 
ing facts  not  to  show  ratiUcation). 

[a]  XUnsteatloa^— Where  a  writ- 
ten agreement  was  shown  and  read 
to  a  woman,  and  she  took  a  pencil 
for  the  purpose  of  writing  her  name 
but  perceiving  that  her  name  was 
already  written  said  that  she  sup- 
posed that  It  was  all  right,  the  con- 
tract was  binding.  Speckles  v.  Sax, 
1  E.  D.  Smith   (N.  T.)  268. 

BatUloatloa  of  f  orfod  alcnataxo 
see  Agency  (I  86-88. 

4.  U.  8.— -Stevens  v.  Vancleve,  23 
F.  Cas.  No.  18,412,  4  Wash.  C  C.  262. 

Cal. — Jansen  v.  McCahlU,  22  Cal. 
663,  83  AmD  84. 

Oa.— Reinhart  v.  Miller.  22  Ga.  402, 
68   AmD   606. 

Ind. — Croy  v.  Bnsenbark,  72  Ind. 
48;  Henderson  v.  Bfirbee,  6  Blackf. 
26;  Crow  v.  Carter,  6  Ind.  A.  169,  81 
NB  837. 

Me. — Bird  v.  Decker,  64  Me.  660; 
Frost  V.  Deering,  21  Me.  166. 

Md.— Willlama  v.  Woods,  16  Md. 
220. 

Mass. — Wood  v.  Goodrldge,  6  Cush. 
117,  62  AmD  771;  Gardner  v.  Gard- 
ner. 6  Cush.   483,   62   AmD  740. 

Mich. — Bggleston  ■  v.  Wagner,  46 
Mich.   610,   10  NW  37. 

Minn. — Pottgieser  v.  Dom,  16 
Minn.  204. 

N.  J. — Mut.  Ben.  L..  Ins.  Co.  v. 
Brown,  30  N.  J.  Bq.  193  [aff  32  N. 
J.  Bq.   8091. 

N.  T.— Harris  v.  Story,  2  B.  D. 
Smith    363. 

N.  C— Kime  V.  Brooks.  81  N.  C. 
218 

Pa. — Pierce  v.  Hakes,  28  Pa^  281. 

5.  C. — Wallace  v.  McCulIough,  18 
S.  C.  Eq.   426. 

Bng. — Rex  v.  Longnor,  4  B.  &  Ad. 
647,  24  BCL  284,  110  Reprint  699; 
Hudson  V.  Revett,  6  Blng.  368,  16 
BCL.  626,  130  Reprint  1103;  Ball  v. 
Dunstervllle,  4  T.  R.  813,  100  Reprint 
1038. 

"The  disposing  capacity,  the  act  of 
mind,  which  are  the  essential  and  efll- 
cient  ingredients  of  the  deed,  are 
hers,  and  she  merely  uses  the  hand 
of  another,  through  incapacibr  or 
weakness.  Instead  of  her  own.  to  do 
the  physical  act  of  making  a  written 
sign."  Gardner  v.  Gardner,  6  Gush. 
(Mass.)  483,  484,  62  AmD  740. 

[a]  Autliortty  by  t*IapluiB*<.<-One 
may  by  telephone  direct  another  to 
sign  for  him.    Xiong  v,  Ooodwia,  ..SK 


PlttsbLegJNS    (Pa.)    449. 

6.  Cltliens'  Bank  v.  Tucker,  6 
Rob.  (La.)  443;  Marign  v.  Union 
Bank,  5  Rob.  (La.)  354;  Beal  v.  Mc- 
Kleman,  8  La.  669;  McManus  v. 
Jewett,  6  La.  680;  Sugar  Creek 
School  Directors  v.  McBrlde,  22  Pa. 
216;  Harris  v.  Lyons,  30  S.  D.  272, 
188  NW  295;  Wooters  v.  Smith,  66 
Tex.  198. 

&  Wheeler,  etc.,  Mfg.  Co.  v.  Bar- 
rett, 70  111.  A  228  [act  172  IlL  610, 
60   NE  325]. 

7.  Cal. — Hoen  v.  Simmons,  1  Cal 
119,  62  AmD  291. 

Conn. — Cal  lender  v.  Colegrove,  17 
Comi.   1. 

Ga, — Denton  v.  Butler,  7  Ga.  A. 
267,  66  SE  810. 

^  111. — Blerdeman  v.  O'Connor,  117 
itL  '498,  7  NB  468,  67  AmR  876; 
Qewirtz  v.  Abraham,  171  111.  A.  438. 

Ind. — Hockett  v.  Jones,  70  Ind.  227. 

Ky. — Henry  v.  Reeser,  163  Ky.  8, 
154   SW  371. 

Mass. — Laprade  v.  Fltchburg,  etc., 
R.  Co.,  205  Mass.  77,  90  NB  982; 
Sprlngfleld  v.  Harris.  107  Mass.  632; 
Blanchard  v.  Blackstone,  102  Mass. 
343. 

Minn. — Jensen  v.  Chicago,  etc.,  R. 
Co.,  37  Minn.  383,  84  NW  743. 

Mo. — American  Copying  Co.  v. 
Muleskl,  138  Mo.  A.  419,  122  SW  884. 
See  Stlmson  v.  Brlnkman,  (A.)  190 
SW  .646  (holding  that.  In  the  absence 
of  fraud  or  mistake,  delivery  of  a 
written  contract  by  one  party  to  the 
other,  if  not  delivered  in  escrow,  es- 
tablishes the  fact  of  a  contract). 

N.  H. — Morrison  v.  Insurance  Co. 
of  North  America,  64  N.  H.  137,  7  A 
278. 

N.  T. — Narganes  v.  Madan,  161 
App.  Dlv.  663,  146  NTS  922  [aff  218 
N.  Y.  869  mem,  107  NE  1082  mem]: 
Kahn  v.  John  Kress  Brewing  Co.,  17 
Misc.  894,  39  NYS  1098;  Universal 
Beer  Keg  Co.   v.   Brown,   9   NYSt  91. 

N.  D.— Guild  v.  More,  32  N.  D.  488. 
166  NW  44. 

Pa.— In  re  Field.  2  Rawle  861,  21 
AmD  454. 

Tex. — ^Wheeler,  etc.,  Mfg.  Co.  v. 
BriggB,  18  SW  666:  Llgon  v.  Whar- 
ton,  (Civ.  A.)   120  SW  930. 

Vt. — Fitzgerald  v.  Metropolitan  L. 
Ins.  Co..  98  A  498;  King  v.  Wood- 
bridge,  34  Vt.  665;  Hakes  v.  Hotch- 
kIS3,  23  Vt.  231. 

[a]  The  words  "made  aad  •■•• 
outad,"  In  a  written  instrument,  im- 
port a  delivery.  Elbrlng  v.  Mullen, 
4   Ida.   199,   38  P  404. 

DeUvwry  of  oontxaots  nader  seal 
see  Bonds  H  24-27;  Deeds  [13  Cyc 
661];   Mortgages    127   Cyc   923). 

DeUveiT  of  Uli  or  note  see  Bills 
and   Notes   it    333-341. 

Parol  ovtaanoe  to  show  aondollv- 
WV  see  Evidence  [17  Cyc  701]. 

8.  Colo, — Lanuur  MiUlng,  9tc..  Co. 
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cration  for  a  contract,  it  becomes  obligatory  on  him 
through  his  signing  it,  although  there  is  no  formal 
delivery  to  the  other  party;"  and  a  deUvery  is  not 
necessary,  when  the  parties  have  entered  into  mu- 
tual engagements  with  the  understanding  that  they 
are  to  be  immediately  effective  and  have  caused 
such  engagements  to  be  reduced  to  writing  and  wit- 
nessed as  evidence  thereof."  So,  a  writing  not 
delivered  may  be  evidence  of  the  actual  terms  of 
an  agreement  between  the  parties.^'' 

Snffidency  of  delivery.  It  is  not  necessary  that 
a  delivery  be  evidenced  in  any  particular  or  pre- 
scribed manner,*^  and  it  may  be  either  actual  or 
constructive,"  the^question  being  one  of  intent.^* 
It  would  seem  that  whatever  will  be  a  sufficient 
delivery  of  a  deed  for  the  conveyance  of  land  will 
be  a  sufficient  delivery  of  any  executory  contract 
for  the  benefit  of  the  party  to  whom  delivery  is  to 
be  made.*'  The  delivery  is  complete  when  the  con- 
tract, being  ready  for  delivery,  is  handed  to  the 
promisee  with  the  intention'at  the  time  of  passing 
the  present  title."  The  delivery  of  a  certified  copy, 
the  original  remaining  in  the  possession  of  the 
scrivener,  may  be  sufficient.*^  After  the  delivery 
is  complete,  an  attempt  by  the  parties  to  regain 
possession  of  the  instrument  is  immaterial." 

Acceptance.  A  delivery  requires  an  acceptance 
with  an  intent  to  assume  both  the  benefits  and  the 
burdens  thereof.** 

Delivery  by  malL  A  deposit  of  a  contract  in  the 
post  office,  addressed  to  the  party  to  whom  it  is  to 
be  delivered,  is  a  final  delivery." 

Oontract  for  b«neflt  of  third  peimn.  To  entitle 
one  to  sue  on  a  contract  made  with  another  for  his 
benefit,  it  is  not  necessary  that  the  contract  shall 
have  been  delivered  to  him;  it  is  soffleient  if  it  was 


delivered  to  the  penon  with  whom  it  was  made.** 

Waiver.  Failure  to  deliver  a  copy  of  the  eon- 
tiaot  at  the  time  stipulated  may  be  waived  by  fail- 
ure to  object." 

[$  132]  E.  Date.  A  written  agreement  is  valid, 
although  undated.^  So,  as  between  the  parties,  it 
is  usually  immaterial  that  the  contract  is  not  exe- 
cuted on  the  day  of  its  date;^  and  it  is  eonq>etent 
for  the  parties  to  agree  that  the  contract  shaU  take 
effect  as  of  a  date  earlier  than  that  on  which  it  is 
executed.^ 

[i  133]  F.  Leaving  Blanla  in  Writing.  A  writ- 
ing is  incomplete  as  an  agreement  where  blanks  as 
to  essential  matters  are  l^t  in  it,^  unless  they  can 
be  supplied  from  other  parts  of  the  writing  itself." 
But  one  signing  a  paper  and  leaving  blanks  in  it  is 
ordinarily  presumed  to  give  authority  to  the  holder 
to  fill  the  blanks  in  accordance  with  the  general 
character  of  the  instmment.** 

[$  134]  a.  Bevenne  Stamp»— 1.  Neeeaaity  f«r 
— a.  In  GeneraL  In  the  absence  of  a  statnte  no 
stamp  is  required  in  order  to  render  a  written  eon- 
tract  complete  and  valid."  But  sometimes  the  rev- 
enue laws  require  written  agreements  or  a^lvements 
of  a  particular  kind  to  be  stamped,  and  omission  of 
the  stamp  in  such  a  case  may  render  an  agreement 
invalid."  A  provision  requiring  the  stamping  of 
documents  does  not  invalidate  oral  contracts  good 
at  common  law.**  Contracts  made  before,  but  >de- 
livered  after,  the  repeal  of  the  Stamp  Aet  do  not 
require  stamps.** 

[$  135]  b.  Lutmments  Baaniring  Stamps.** 
Where  a  revenue  tax  is  imposed  on  doeuments  of  a 
special  character,  to  determine  whether  a  stamp  is 
required  in  any  given  ease  the  form  of  the  docu- 
ment is  to  be  looked  to  rather  than  the  transaetion 


V.  Craddock,  G  Colo.  A.  303,  ST  P 
960. 

D.  C. — Donaldson  v.  Uhlfelder,  21 
App.    489. 

111. — Bierdeman  v.  O'Connor,  117 
111.  493,  7  NE  463,  57  AmR  876; 
Stampoffski  ▼.  Hooper,  75  III.  241; 
Weaver  v.  Snow,  60  111.  A.  624. 

Maas. — Barry  v.  Quinby,  206  Mass. 
269,  92  NB  461. 

N.  T.— Benton  v.  Martin,  62  N.  T. 
670. 

N.  C— Kelly  v.  Oliver,  118  N.  C. 
442,    18    SB  698. 

V« WendUnger  v.   Smith,   76  Va. 

309,  40  AmR  727. 

9.  Fearnley  v.  Feamley,  44  Colo. 
417,   98   F   819. 

10.  Weaver  v.  Simmon,  16  T«z. 
Civ.  A.  164,   38  SW  1140. 

11.  Mlldren  v.  Pennsylvania  Steel 
Co.,   90  Pa.  317. 

13.  Sarasohn  v.  Kamaiky,  193  N. 
Y.  208,  86  NE  20  (rev  120  App.  Div. 
110,   106  NTS   631. 

[a]  "Sbe  nmtua,  way  of  deliverinK 
a  unilateral  agreement  is  by  phys- 
ically handing  the  paper  upon  which 
it  is  written  to  the  grantee  or 
promisee.  In  case  of  a  bilateral 
agreement  the  delivery  Is  usually 
evidenced  by  words.  It  Is  not  neces- 
sary that  a  delivery  be  evidenced  in 
any  particular  or  prescribed  manner. 
Any  evidence  that  shows  that  the 
parties  to  a  written  instrument  in- 
tend that  the  same  should  be  opera- 
tive and  binding  upon  them  Is  sufll- 
clent  in  an  action  to  enforce  its  pro- 
visions." Sarasohn  v.  Kamaiky,  193 
N.  T.  203,   214,  86  NE  20. 

13.  Hockett  v.  Jones,  70  Ind.   227. 

14.  U.  S.— Storey  v.  Storey,  214 
Fed.    973,    131   CCA   269. 

III.— Fltzkee  v.  Hoeilin,  187  111.  A. 
614. 

N.  T. — Sarasohn  v.  Kamaiky,  193 
N.  T.  203,  86  NE  20  [rev  120  App. 
Div.  110,  106  NTS  68]. 

9.     D. — ^Roester    v.     Northwestern 


Port   Huron    Co.,    24    S.    D.    646,    124 
NW  740. 

Sask.— DiUabaugh  v.  Method.  1< 
WeatLR  149. 

[a]  !■■*•  waiinal  ttmaiAtlcm  of  an 
Instrument  without  mutual  intent  to 
give  validity  does  not  constitute  de- 
livery. Carpenter  v.  Carpenter,  141 
Wis.   644,   124  NW  488. 

[b]  OoatnMt  MTt  wlfh  ■criTnur 
to  mafes  dmlloato.— Where  a  build- 
ing contract  was  signed  by  the 
parties  in  a  scrivener's  offlce  and  left 
with  him  to  have  a  duplicate  made 
to  be  sent  to  one  of  them,  it  was 
held  that  there  was  a  delivery. 
Blancbard  v.  Blackstone,  102  Maas. 
343. 

IS.     Hockett  v._  Jones,  70  Ind.   227. 
'  a««a  see 


Sash,   etc. 


BnlBetemoy  of  a«Uv«zT  of 
Deeds  ri3  Cyc  6I6OI. 

le.     Haven    v.    Chicago   S 


Co.,   96  111.  A.  92   faff  1^6  IlL  474,   (8 
NE   168}. 

17.  Sarasohn  v.  Kamaiky,  193  N. 
T.  203,  86  NB  20  [rev  120  App.  Div. 
110,    105  NTS   63]. 

18.  Day  V.  Dow.  46  App.  Div.  148. 
61   NTS   793. 

19.  New  Tork  Ij.  Ins.  Co.  v.  Man- 
ning, 156  App.  Div.  818.  124  NTS 
775,  142  NTS  1182  [aff  213  N.  T.  666 
mem,  107  NE  1082  mem]. 

ao.  Hatchett  v.  Molton.  76  Ala. 
410;  Hartford  Steam-Boller  Inspec- 
tion, etc..  Co.  V.  Liasber  Stocking 
Co.,  66  Vt.  439,  29  A  629,  44  AmSR 
8'Si9;  Galloway  v.  Standard  F.  Ins. 
Co..  45  W.  Va.  287,  31  SB  969. 

BSect  of  lUp^*  to  reoall  frma  mall 
see  supra  i  121. 

31.  Rothbaum  v.  Levy.  196  111.  A. 
246;  Copeland  v.  Simmers,  138  Ind. 
219,  36  NE  614,  37  NE  971;  Walts  v. 
Walts,  84  Ind.  403;  Norman  v.  Rull- 
man,  93  Kan.  791,  794,  146  P  818 
tcit  Cyc]. 

aa.  Morton  V.  Wltte,  147  App.  Div. 
94.   131   NTS  777. 

aa.    Liongley  ▼.  Ctmithera,  64  Tex. 


387. 

Ontttliir  dato  on  UIl  or  aoto  see 
Bills  andNotes   1190. 

a*.  Toung  V.  Woodman.  18  N.  M. 
207.   136  P  86. 

as.  American  Credit  Indemn.  Co. 
V.  Hecht,  137  Ky.  261,  126  SW  697, 
129   SW   340. 

as.  Atkins  T.  Van  Buren  School 
Tp.,  77  Ind.  447;  Pepper  v.  Harris. 
73   N.   C.    366. 

Blaaki 
Description    in    deed    see    Deeds    [IS 

Cyc  661  J. 
As  to  name  of  mortgagee  see  Mort- 
gages [27  Cyc  10861. 
As    to    name   of   Party    In    deed    see 

Deeds    [13  Cyc   840]. 
Causing    uncertainty     of     olfer     see 

supra  I  69. 
In    bills    and    notes    see    Bills    and 

Notes   H    313-322. 

mi^V  Uaaks  la  auirtcaff*  see 
Mortgages   [37   Cyc  11071. 

37.  Wilson  V.  Samuels,  100  Cal. 
614,  35  P  148,  659;  Rhyne  v.  Rhyne. 
161  N.  C.  400,  66  SE  348;  Kelly  v. 
Lrf>oklin.  17  B.  C.  331,  8  DomL.R  1039. 

as.  J.  W.  Jenkins  Sons  Music  Co. 
T.  Johnson,  176  Mo.  A.  866,  162  SW 
308. 

Implied  anthorltr  to  fill  Wawlf  see 
Alteration  of  Inatniinents  If  130-1S4. 

39.  Bayly  v.  McKnight.  19  L,a. 
Ann.  321. 

30.  See  infra  I  139.  And  see  In- 
ternal  Revenue   [22.- Cyc  1619]. 

31.  King  v.  Phoenix  Ins.  Oo..  195 
Mo.  290,  92  SW  892.  113  AmSR  678.  6 
AnnCas  618  (so  holding  of  30  U.  S. 
St.  at  U  p.  462  c  448  |  7.  pro- 
viding that,  if  one  makes  a  docu- 
ment without  putting  a  revenue 
stamp  on  it.  he  shall  be  guilty  of  a 
misdemeanor,  and  the  document  skall 
not  be  admissible  in  evidence). 

33.  Burton  v.  Sbotwell,  13  Bush 
(Ky.)  271.  .  , 

33.  MaimM  OB  eomasrctal  paper 
see  Bills  and  Notes  H  S01-20S. 


For  lator  eaass,  developsMAts  and  oliaBgea  In  the  law  see  cunfulatlve  Annotations,  aame  title,  page  and  note  naiiib«r. 
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of  idiich  it  is  a  part.  Stamps  ar«  imposed  not  on 
transaetioiiB  but  on  documents.'^  Under  the  several 
$tamp  acts  requiring  agreements  to  be  stamped,  a 
letter  containing  an  offer  which  is  accepted  ver- 
bally does  not  require  a  stamp,  as  the  acts  do  not 
contemplate  th%t  every  document  which  may  be 
given  in  evidence  to  show  the  existence  of  an  agree- 
ment should  be  stamped,  but  only  such  agreements 
as  -would  be  evidence  against  both  the  contracting 
parties.^"  In  the  absence  of  express  statutory  pro- 
vision, a  receipt  for  property  delivered,  such  as  an 
express  receipt,  is  not  such  an  agreement  within  the 
meaning  of  the  revenue  acts  as  requires  a  stamp," 
althongh  it  has  been  held  that  a  seoeipt  for  money 
loaned  which  imports  an  obligation  to  repay  it  must 
be  stamped  as  an  instrument  for  the  payment  of 
money.  Under  the  various  United  States  revenue 
acts  the  stamp  duty  is  not  imposed  on  instruments 
made  necessary  in  legal  proceedings  or  where  the 
imposition  of  the  duty  would  be  a  tax  on  the  exer- 
cise by  the  state  of  its  governmental  functions.** 
li  136]  e.  Amount  of  Stamps.  Ordinarily  the 
nnmber  of  stamps  is  determined  by  the  character 
of  the  transaction  and  not  by  the  number  of  par- 
ties." Where  several  instmments  are  executed  to- 
gether as  one  transaction  by  and  between  the  same 


parties,  and  constitute  but  one  contract,  it  is  neces- 
sary to  afSx  only  the  stamps  required  for  one  con- 
tract." In  England  it  has  been  held  sufficient  to 
affix  the  amount  of  stamps  required  by  the  act  in 
force  at  the  time  of  the  stamping,  although  the  tax 
is  less  than  at  the  time  the  instrument  was  exe- 
cuted.*^ Where  an  instrument  is  not  required  to 
be  executed  in  duplicate,  but  is  so  executed,  it  is 
sufficient  that  one  instrument  be  stamped.**  It  is 
not  an  objection  that  a  contract  bears  more  than 
the  amount  of  stamps  which  it  is  required  by  law 
to  bear." 

[i  137]  2.  Wbo  May  AfBx  It  is  immaterial  by 
whom  the  proper  stamp  is  affixed  to  an  instru- 
ment,** unless  the  statute  clearly  provides  that  it 
shall  be  affixed  by  a  particular  person.** 

[i  138]  S.  Time  of  AiBziiig.  While  the  proper 
time  to  affix  the  stamp  to  the  instrument  is  on  its 
execution,  yet  failure  to  affix  a  stamp  at  such  time 
may  be  cured,  under  provision  of  the  statute,  by 
allowing  the  stamp  to  be  affixed  in  open  court  at 
the  time  the  instrument  is  offered  in  evidence,**  or 
by  a  provision  conferring  on  the  collector  of  in- 
ternal revenue  of  the  proper  district  the  authority 
to  affix  the  proper  stamp,  on  sufficient  showing  that 
the  omission  to  stamp  was  the  result  of  accident. 


S4.  tJ.  8.  V.  laham.  17  Wall.  (U. 
8.)  486.  21  I.,  ed.  728;  Marchiintii- 
Warehouse  Co.  v.  McClain,  112  Fed. 
787  raff  116  Fed.  2>5,  St  CCA  15S1: 
Oranby  Marcantile  Co.  v.  Webster,  98 
Fed.   e04. 

[a]  'HMl"  fox  atoelb— A  "call" 
for  stock,  which  contains  an  abso- 
lute prondse  to  sell  the  stock  at  any 
time  within  a  designated  period,  al- 
thotiKh  It  may  be  a  unilateral  con- 
tract. Is  an  a^eement  to  sell,  within 
the  meaning  of  the  War  Revenue 
Act  of  June  IS,  1198.  schedule  A 
I  2S.  reqairina  a  atamp  tax  of  two 
cents  on  each  hundred  dollara  of  face 
value  or  function  thereof.  Treat  v. 
TThita,  181  n.  8.  264.  21  SCt  611,  45 
U.  ed.  868. 

[b]  muczaat  of  a**oia»T. — ^It  was 
held  that  a  warrant  of  attorney, 
which  in  fact  was  a  retainer,  by 
virtue  of  which  an  attorney  at  law 
was  authorised  to  appear  In  the  court 
in  behalf  of  a  client  to  take  certain 
steps  as  attorney  in  a  litlKStion  to 
which  the  client  was  a  party,  was 
not  subject  to  a  stamp  tax  under 
the  War  Revenue  Act  of  June  30, 
1898.  Tolman  v.  Treat,  106  Fed.  679 
[aff  113  Fed.   892.   61  CCA  682]. 

86.  Ala. — Bensiger  t.  Miller,  60 
Ala.    206. 

Mass. — Crocker  v.  Foley,  11  Allen 
876. 

Pa. — ^Hurst  v.  Johnston,  6  Phila. 
6*8. 

Vt. — ^Atkins  V.  Plympton.  44  Vt.  21. 

Bng. — ^Vollans  v.  Fletcher,  1  Bxch. 
80.  1&4  Reprint  9:  Beechlng  v.  West- 
brook.  8  M.  ft  W.  411,  161  Reprint 
1099.  See  also  Vaughton  v.  Brine,  1 
M.  &  G.  869,  89  ECL  801,  188  Reprint 
878. 

[a]  Ooatraot  avUlaaoea  l>r  totters. 
— ^Wnere  an  alleged  contract  was  evi- 
denced by  letters,  all  the  letters 
offered  as  evidence  of  the  contract 
must  be  stamped  by  the  party  who 
signed  them  or  the  contract  will  be 
void  under  a  statute,  for  want  of 
proper  stamps.  Myers  v.  Smith,  48 
Barb.  (N.  T.)  614.  But  see  Snow  v. 
Miles.  22  F.  Cas.  No.  13.146.  3  Cliff. 
£08  (where  the  court  intimated,  but 
did  not  hold,  a  contrary  view). 

88.  Belger  v.  Dinsmore,  51  Barb. 
^N.  T.>  69,  34  HowPr  421;  De  Barre 
V.  Livingston,  48  Barb.  (N.  T.) 
611.         

la]  WarafaowM  fcetwts^-Postal 
cards  sent  out  by  a  warehouse  com- 
pany, on  reoeipt  at  its  warehouse  of 
goods  consigned  to  a  party,  reciting 
"the  merchandise  derignated  below 
is  now  at  these  warehouses,  subject 


to  your  order,  on  payment  of  the 
freight  due  thereon.  .  .  .  Mer- 
chandise not  removed  within  10  days 
of  date  will  be  stared  subject  to 
tariff  of  charges."  etc.,  were  not 
warehouse  receipts  within  schedule  A 
of  the  Warehouse  Revenue  Act  of 
June  13,  1898,  and  were  not  subject 
to  the  stamp  tax  as  such.  McClain 
V.  Merchants'  Warehouse  Co.,  115 
Fed.  296.  68  CCA  166. 

87.  Hoops  V.  Atkins,  41  Oa.  109. 
38.     McNally  v.  Field.  119  Fed.  446; 

Bettman  v.  Walwlck,  108  Fed.  46,  47 
CCA  186;  U.  S.  v.  Owens,  100  Fed. 
70;  McOovern  v.  Hoesbacb,  63  Pa. 
176;  Dawson  v.  McOarty,  21  Wash. 
314,  57  P  816.  76  AmSR  841. 

88.  Ballard  v.  Bumslde,  49  Barb. 
(N.  T.)  102;  Allen  v.  Morrison,  8  B. 
&  C.  666,  16  BCL.  280,  108  Reprint 
1162;  Rex  v.  Louth.  8  B.  &  C.  247,  16 
BCL  129,  108  Reprint  1036;  Bowen  v. 
Ashley,  1  B.  &  P.  N.  R.  874,  127 
Reprint  467;  Cook  v.  Jones,  16  Blast 
237,  104  Reprint  834;  Baker  v.  Jar- 
dine^  13  E^ast  236  note,  104  Reprint 
860  note;  Davis  v.  Wllliama  13  E^ast 
288,  104  Reprint  868;  Ooodson  v. 
Forbes,  6  Taunt  171.  1  BCL  661,  128 
Reprint  999. 

[a]  niMtratloaa.  One  revenue 
stamp  is  suiDclent:  (1)  Where  a 
number  of  persons  severally  bind 
themselves  in  a  penalty  by  one  bond, 
conditioned  that  each  and  every  one 
of  them  shall  perform  the  same  mat- 
ter. Ballard  v.  Burnslde,  49  Barb. 
(N.  T.)  102.  <2)  Where  a  debtor 
compounds  with  his  creditors  and 
each  creditor  signs  the  same  deed. 
Bowen  v.  Ashley,  1  B.  ft  P.  N.  R. 
274,  127  Reprint  467.  (3)  Where 
several  mariners  Join  in  a  bill  of 
sale  of  their  several  shares  of  prise 
money.  Baker  v.  Jardine,  13  Bast 
235     note,      104     Reprint     860     note. 

(4)  Where  an  agreement  is  made  by 
several  for  a  subscription  to  one 
common  fund,  although  it  is  several 
as  to  each  subscriber.  Davis  v.  Wil- 
liams,  13  Bast   232,  104   Reprint  858. 

(5)  Where  an  annuity  by  three  is 
sold,  one  being  a  mere  surety.  Cook 
V.  Jones,  16  Bast  337,  104  Reprint 
834.  (6)  Where  several  underwrit- 
ers on  the  same  policy  all  agree  to 
refer  the  demand  of  the  insured  on 
such  policy.  Ooodson  v.  Forbes,  6 
Taunt.  171.  1  BCL  561.  128  Reprint 
999.  (7)  Where  an  apprentice  is 
bound  for  a  certain  number  of  years, 
part  with  a  certain  party  and  the  re- 
mainder with  a  different  party,  to 
learn  different  trades.  Rex  v.  Louth, 
8  B.  ft  C.  .247,   15  BCL  129,  108  Re- 


print 1036.  (8)  Where  members  of 
a  mutual  iosumnce  club  all  execute 
the  same  power  of  attorney,  author- 
ising persons  therein  named  to  sign 
the  club  policies  for  them.  Allen  v. 
Morrison,  8  B.  ft  C.  565,  16  BCL  280, 
108  Reprint  1162. 

40.  Bowker  v.  Goodwin,  7  Nev. 
136;  Parks  v.  Comstock,  69  Barb.  <N. 

,'41.  Buckworth  v.  Simpson.  1  C. 
M.  ft  R.  834,  149  Reprint  1817;  Deakln 
V.  Peanlall,  3  E&cch.  320,  164  Reprint 
616;  Doe  v.  Whlttlngham,  4  Taunt. 
20,  12»  Reprint  234.  Contra  Clark  v. 
Roche,  3  Q.  R  D.  170. 

48.  .  Bondurant  v.  Crawford,  28 
Iowa  40. 

48.  Weltman  v.  Riggs.  8  W.  Va. 
446. 

44.  Adams  V.  Dale,  29  Ind.  878; 
Patterson  v.  Etemes,  64  Me.  203;  New 
Orleans,  etc.,  R.  Co.  t.  Pressley,  46 
Miss.  66;  Maya  v.  Rutledge,  37  Tex. 
134.  But  see  Myers  v.  Smith,  48 
Barb.  <N.  T.)  614  (holding  that  a 
person  executing  a  document  which 
requires  a  stamp  is  the  one  to  affix 
it,  and  in  any  event  it  cannot  be 
affixed  nor  the  cancellation  be  made 
by  another  party  without  the  actual 
knowledge  and  express  or  implied  as- 
sent of  the  party  who  Issues  the 
paper  on  which  the  stamp  is  placed). 

45.  Mobile,  etc.,  R.  Co.  v.  EM- 
wards,  46  Ala.  267;  Bernard's  Succ. 
24  La.  Ann.  402:  0>rrie  v.  Billlu,  23 
La  Ann.  260;  Waynun  v.  Torreyson, 
4  Nev.  124. 

nzlag  in  opMi  ooiart  see  Infra 
I  138. 

48.  Ala. — Foster  v.  Holley,  49 
Ala  693. 

Ark. — Bumpass  v.  Taggart,  26  Ark, 
398,  7  AmR  623. 

Ind. — ^Wright  v.  McFadden,  26  Ind. 
483. 

La.— Pavy  ▼.  Bertinot,  26  La.  Ann. 
469. 

Me. — Patterson  v.  Elames,  64  Me. 
203. 

Mass. — Tobey  v.  CHilpman,  18  Allen 
128. 

Miss.— Waterbury  v.  McMillan,  4« 
Miss.  636;  New  Orleans,  etc.,  R.  Co. 
V.  Pressley.  46  Miss.  66:  Morris  v. 
McMorris,  44  Miss.  441,  7  AmR  695; 
Fraser  v.  Robinson,  48  Miss.  121. 

Mo.— Boly  V.  Lake.  64  Mo.  201; 
Day  V.  Baker,  36  Mo.  126. 

Nev. — Carpenter  v.  Johnson,  1  Nev. 
331. 

N.  H. — Janvrin  v.  Fogg,  49  N.  H. 
340;   Garland  v.   Lane,   46   N.   H.  245. 

N.  T. — ^EYink  v.  Thompson,  4  Lans. 
489;  Beebe  v.  Button,  47  Barb.   187; 
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mistake,  inadvertence,  or  nigent  neeessity,  and 
williout  any  willful  design  to  defraud  the  govern- 
ment of  the  duty,  or  to  evade  or  delay  the  payment 
thereof/^  Under  such  a  provision  it  has  been  held 
that  the  stamps  cannot  be  afSzed  by  a  deputy  col- 
lector,*^ or  by  plaintiff  in  the  presence  of  the 
judge.*^  Where  the  statute  provides  merely  that 
the  instrument  shall  not  be  admitted  in  evidence 
until  a  stamp  shall  have  been  afSxed,  it  has  been 
held  that  the  stamp  may  be  affixed  at  any  time 
before  the  instrument  is  offered  in  evidence.'" 

[i  139]  4.  Effect  of  Omission.  Where  the  rev- 
enue statmps  required  by  statute  to  be  affixed  to  in 
instrument  are  purposely  omitted  with  an  intent  to 
evade  the  duty,  the  instrument  is  void  and  inad- 
missible in  evidence.''^  But  where  the  omission  to 
affix  stamps  is  without  intent  to  evade  the  provi- 


sions of  the  statutes,  the  rule  seems  settled  that  it 
will  not  render  the  instrument  void  or  inadmissible 
in  evidence.'^  An  intent  to  defraud  by  the  emis- 
sion of  a  stamp  from  an  instrument  requiring  a 
stamp  will  not  be  presumed,  but  must  be  proved 
like  any  other  fraud,"  and  the  burden  of  proof  i& 
on  the  party  relying  op  the  omission.'* 

[i  140]  5.  Effect  of  Snbseqiient  Stamping. 
Where  an  instrument  from  which  the  stamp  haa 
been  omitted  at  the  time  of  its  execution  is  after- 
ward stamped  as  prescribed  by  statute,  either  by 
tile  proper  collector  or  in  the  presence  of  the  court, 
it  is  thereby  rendered  valid  from  the  date  of  its 
execution."  As  to  intervening  rights,  however, 
which  have  been  acquired  throu^  the  failure  to 
stamp,  it  would  seem  that  a  subsequent  stamping  ia 
of  no  effect." 


De  R«KUte  v.  I^wls,  2<  N.  T.  Super. 
708. 

Pa. — Walsh  v.  Carroll.  6  Phlla.  690;' 
Gay  V.  Comstock,   i  VTklyNC   632. 

Tex. — Dailey  v.  Coker,  83  Tex.  816, 
7  AmR  279. 

47.  Ala: — Mobile,  etc..  R.  Co.  ▼. 
Edwards,  4$  Ala.  267. 

Colo. — ^Browne  v.  Stock,  i  Colo.  70.. 

.Conn. — Corbtn  v.  Tracy,  34  Conn. 
326. 

Iowa. — McAfferty  v.  Hale,  24  Iowa 
3SE;  Brown  v.  Crandal,   23   Iowa  112. 

Kan. — Green  v.  McCracken,  64  Kan. 
330,  67  P  867. 

La. — Levy  v.  tiOtb,  26  La.  Ann. 
496;  Pavy  v.  Bertlnot,  86  La.  Ann. 
469:  Hoyt  v.  Benner,  22  La.  Ann.  863. 

Md. — Cooke  v.  E}ng:land,  27  Md.  14, 
92  AmD  618. 

Mich. — Peoria  M.  &  F.  Ins.  Co.  v. 
Perkins,  16  Mich.  380. 

Miss. — Frazar  t.  Robinson,  42  Miss. 
121. 

N.  T^— Paries  V.  Comstock.  69  Barb. 
16. 

Oh.— Harper  v.  CUrk,  17  Oh.  St. 
190. 

Tex. — Dailey  v.  Coker,  88  Tex.  816, 
7  AmR  279. 

Vt.— .Oreen  Mountain  Cent.  Inst.  v. 
Britain.  44  Vt.  IS. 

W.  Va. — Logan  v.  Dils,  4  W.  Va. 
397. 

48.  Brown  V.  Crandal,  23  Iowa 
112. 

49.  Bernard's  Succ,  24  La.  Ann. 
402;  Corrle  v.  Billiu,  23  La.  Ann.  260; 
Wayman  v.  Torreyson,  4  Nev.  124. 

50.  Sioux  City  First  Nat  Bank  y. 
Stone.  <Iowa)  91  NW  1076;  Harvey 
V.  Wieland,  116  Iowa  664,  88  NW 
1077:  Jones  v.  Western  Mfg.  Co.,  27 
Wash.    136,  67  P  686. 

61.  Byington  v.  Oakes,  82  Iowa 
488;  Sawyer  v.  Parker,  67  Me.  39; 
Maynard  v,  Johnson,  2  Nev.  26; 
Fisueroa  v.  Amenabar,  16  Philippine 
403;  Molina  v.  De  la  Riva.  6  Philip- 
pine 12.  See  Fengl  v.  Fengl,  [19141 
P.  274  (holding  an  unstamped  agree- 
ment of  separation  Inadmissible  on 
a  summons  for  desertion  against  a 
husband,  as  evidence  of  the  relation 
in  which  the  parties  stood  to  each 
other  at  the  time  it  was  signed). 

Sa.  U.  S. — Campbell  v.  Wilcox,  10 
Wall.  421,  19  L.  ed.  973;  Dowell  v. 
Applegate,  7  Fed.  881,  7  Sawy.  232. 

Ala. — Hooper  v.  Whitaker.  130  Ala. 
324,  30  S  366;  Bates  v.  Bailey,  67 
Ala.  73;  Berry  v.  Nail,  64  Ala.  446; 
Blunt  V.  Bates,  40  Ala.  470. 

Ark. — Bumpass  v.  Taggart  26  Ark. 
398,  7  AmR  623;  Dorrls  v.  Grace,  24 
Ark.   326. 

Cal. — Duffy  v.  Hobson,  40  Cal.  240, 
6  AmR  617;  Hallock  v.  Jaudin.  84 
Cal.  167. 

111. — Craig  V.  Dimock.  47  III.  308. 

Iowa. — Sioux  City  First  Nat.  Bank 
V.  Stone.  91  NW  1076:  Mitchell  v. 
Home  Ins.  Co..  32  Iowa  421.  But  see 
Muscatine  v.  Sterneman.  80  Iowa  B26. 
6  AmR -685  (holding  that  the  penal- 
ties of  the  act  of  June  30.  1864,  (  168 
are  applicable  without  regard  to  In- 
tent). 


Kv. — Steeley  v.  Steeley,  64  SW  642, 
23  kvL  996. 

Md.— Wingert  v.  Zeigler,  91  Md. 
318,  46  A  1074,  80  AmSR  463,  61 
LRA  316;  Black  v.  Woodrow,  89  Md. 
194. 

Mass. — ^Moore  'v.  Quirk.  106  tfass. 
49,  T  AmR  499;  Green  v.  Holway,  101 
Mass.  243,  3  AmR  339;  Holyoke 
Mach.  Co.  V.  Franklin  Paper  Co.,  97 
Mass.  160;  Crocker  v.  Foley,  13  Allen 
376;  Govern  v.  Littlefleld,  13  Allen 
127  note;  Tobey  v.  Chipman,  13  Allen 
123. 

Mich. — Burson  v.  Huntington,  21 
Mich.  416,  4  AmR  497;  Sammons  v. 
Halloway,  21  Mich.  162.  4  AmR  466. 

Minn. — Spoon  v.  Frambach,  83 
Minn.  301.  86  NW  106;  Sanborn  v. 
Nockln.  20  Minn.  178;  Cabbott  v. 
Radford,  17  Minn.  820. 

Iflss. — Davis  V.  Richardson,  46 
Miss.  499.  7  AmR  732. 

Mo.— Whltohlll  V.  Schickle,  43  Mo. 
637. 

Nev. — Maynard  v.  Johnson,  2  Nev. 
16. 

N.  Y.— Moore  v.  Moore,  47  N.  T. 
467,  7  AraR  466;  Cagger  v.  Lansing, 
67  Barb.  421  [rev  on  other  grounds 
43  N.  Y.  550]:  Schermerhom  v.  Bur- 
gess. 66  Barb.  422,  38  HowPr  123; 
Vorebeck  v.  Roe,  60  Barb.  302;  New 
Haven,  etc.,  Co.  v.  Quintard,  81  N.  Y. 
Super.   89,  6  AbbPrNS  128. 

Oh. — Stewart  v.  Hopkins,  30  Oh. 
St.  602;  Gaylor  v.  Hunt,  23  Oh.  St. 
265;  Harper  v.  Clark,  17  Oh.  St.  190; 
Harris  v.  Trimble,  1  Cine.  Super.  108. 

Okl. — Baumhoff  v.  Oklahoma  City 
Electric,  etc.,  Co.,  14  Okl.  127,  77  P 
40. 

Pa. — McGovem  v.  Hoesback,  63 
Pa.  176.  But  see  Chartiers,  etc.. 
Tump.  Co.  V.  McNamara,  72  Pa.  278, 
IS  AmR  673  (where  a  document  was 
held  inadmissible  without  consider- 
ing question  of  intent). 

R.  I. — Cassldy  v.  St.  Germain,  22 
R.    I.    63,    46  A   35,   63    LRA   739. 

Tex. — Dailey  v.  Coker,  33  Tex.  816, 
7  AmR  279. 

Vt. — Atkins  V.  Plympton,  44  Vt. 
21-  Hitchcock  V.  Sawyer,  39  Vt.  412. 

va. — Hale  v.  Wilkinson,  21  GratL 
(62  Va.)  76. 

W.  Va.— Weltner  v.  Rlggs.  3  W. 
Va.   446. 

Wis. — Smith  V.  Scott.  31  Wis.  437; 
Timp  V.  Dockham,  29  Wis.  440; 
Rhelnstrom  v.  Cone,  26  Wis.  163.  7 
AmR  48. 

63.  Ala. — ^Whlgham  v.  Pickett,  43 
Ala.  140. 

Ind. — Adams   v.   Dale,    29    Ind.    273. 

Me. — Sawyer  v.  Parker,   57  Me.   39. 

Md. — Cooke  v.  England,  27  Md.  14, 
92  AmD  618. 

Mass. — Govern  v.  Littlefleld,  IS 
Allen  127;  Trull  v.  Moulton,  12  Allen 
396;  Desmond  v.  Norris,  10  Allen 
260. 

Pa. — ^Rltter  v,  Brendllnger,  58  Pa. 
68. 

W.  Va. — Weltner  v.  Rigers,  3  W. 
Va.    446. 

64.  Ala.— Bibb  v.  Bonds,  67  Ala. 
609;   Ferryman  v.  Greenville.  61  Ala. 


607;  Whlgham  v.  Pickett,  43  Ala. 
140. 

C:al.— Hallock  v.  Jaudin,  34  C^l. 
167. 

Colo. — ^Trowbridge  v.  Addoms.  23 
Colo.  S18.   48  P  636. 

Iowa. — Sioux  City  First  Nat.  Bank 
V.  Stone,  91  NW  1076;  Harvey  v. 
Wellond,  116  Iowa  664,  88  NW^  1077; 
Works  v.  Hershey,  36  Iowa  340; 
Mitchell  V.  Hom«  ina.  Co.,  32  Iowa 
421. 

Me. — ^Dela  v.  Stanwood,  61  Me.  51; 
Brown  V.  Thompson,  69  Ms.  372; 
Sawyer  v.  Parker,  67  Me.  39. 

Md. — Black  V.  Woodrow,  89  Md. 
194. 

Miss. — Waterbury  v.  McMillan.  46 
Miss.  636;  Morris  v.  McMorris.  44 
Miss.  441,  7  AmR  696. 

N.  Y. — ^Baker  v.  Baker,  6  Lans. 
609;  C!agger  v.  Lansing,  67  Barb. 
421  [rev  on  other  grounds  48  N.  Y. 
650]-  Quinn  v.  Lloyd,  81  N.  Y.  Super. 
268  [rev  on  other  grounds  41  N.  T. 
8491;  New  Haven,  etc.,  Co.  v.  Quin- 
tard, 81  N.  Y.  Super.  89,  6  AbbPrNS 
128.  Contra  Davy  v.  Morgan,  5S 
Barb,  218;  Howe  v.  Carpenter.  St 
Barb.  382;  Beebe  v.  Hutton,  47  Barb. 
187;  Baird  v.  Prldmore.  -31  HowPr 
369. 

Pa. — Marco  v.  Marx,  88  Pittsb 
LegJ  420. 

R.  I. — Cassidy  v.  St.  Oernialn.  22 
R.   I.   63,    46  A  36,   63   LRA  789. 

Wis. — Smith  v.  Scott,  31  Wis.  487r 
Tlmp  V.  Dockham,  29  Wis.  440; 
Grant  v.  Connecticut  Mut.  L.  Ins. 
C:o.,  29  Wis.   126. 

85.  Ark. — Dorrls  v.  Grace,  24  Ark. 
326. 

Iowa. — Sioux  City  First  Nat.  Bank 
v.  Stone,  91  NW  1076;  Harvey  v. 
Wieland,  116  Iowa  664,  88  NW  1077; 
Doud   V.   Wright,   22  Iowa  836. 

Kan. — Green  v.  McCracken,  64  Kan. 
380,    67    P   867. 

Mass. — Holyoke  Mach.  Co.  v. 
Franklin  Paper  (^.,  97   Mass.  160. 

Mich.— Gibson  v.  Hlbbard.  18  Mich. 
214. 

N.  H.^Aldrlch  ▼.  Hagan,  60  N.  H. 
60:  Janvrin  v.  Fogg,  49  N.  H.   340. 

N.  Y.— Vail  v.  Knapp.  49  Barb.  299. 

Oh. — Stewart  v.  Hopkins,  30  Oh. 
St.  602. 

Pa. — Long  v.  Spencer,  78  Pa.  803: 
Tripp  V.  Bishop.  66  Pa.  424;  Hetsell 
V.  Gregory,  7  Phlla.  148;  Corry  Nat. 
Bank  v.   Rouse.   3   Pittsb.   18. 

W.  Va. — Logan  v.  Dils.  4  W.  Va. 
397. 

Wis. — Knox  V.  Buldekoper,  21  Wis. 
827;  Bobbins  v.  Devcrlll,  20  Wis.  142. 

Bng. — Rogers  v.  James,  7  Taunt 
147,    2   ECL   300,   129   Reprint  69. 

[a]  Applieatfon  of  xol*. — An 
agreement  for  submission  to  arbi- 
tration, stamped  after  the  rendi- 
tion of  the  award,  was  held  suffl- 
clent.  Holyoke  Mach.  Co.  v.  Frank- 
lin Paper  Co..   97   Mass.   160. 

86.  McBrlde  v.  Doty,  28  Iowa  122 
(holding  that,  as  a  record  of  an  in- 
strument Insufficiently  stamped  does 
not  Import  constructive  notice  to 
third  parties  under  the  Revenue  Act. 
the   subsequent   attaichlng  of   an  ad- 
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§§  141-144] 


CONTRACTS 


[130.  J.]     311 


[i  141]  6.  PrMnaiptioB  as  to  Proper  Stampiac. 
In  the  absenee  of  other  evidence  it  will  be  pre- 
sumed that  instnimentg  recorded  at  a  time  ^en  it 
was  the  duty  of  the  recorder  to  refuse  to  reeoid  in- 
struments not  properly  stamped  were  so  stamped.'^ 
This  presumption  likewise  obtains,  in  the  absenoe 
of  proof  to  the  contrary,  in  an  action  on  a  lost 
instrument.'* 

[$  142]  7.  Improper  OanoeUation  or  Fallnre  to 
OanoeL  The  rule  seems  to  be  well  established  that, 
under  the  various  internal  revenue  acts  requirii^ 
stamps  to  be  affixed  to  certain  instruments,  courts 
are  not  prevented  from  receiving  in  evidence  in- 
struments bearing  the  requisite  value  in  stamps 
merely  because  they  do  not  appear  to  have  been 


duly  canceled." 

[i  14S]  8.  AppUwUUty  of  Federal  SUtnte  in 
State  Oonrts.  It  has  often  been  held  that  United 
States  statutes  requiring  revenue  stamps  on  certain 
instruments,  and  providing  that  when  not  stamped 
they  shull  not  be  admissible  in  evidence  in  any 
court,  are  applicable  only  to  federal  courts.  Some 
of  the  courts  place  their  decisions  on  the  ground 
that  congress  has  not  the  constitutional  authority 
to  prescribe  rules  of  evjdenoe  for  state  courts," 
while  other  decisions  have  been  placed  on  the 
ground  that  congress  did  not  intend  that  the  vari- 
ous revenue  acts  should  apply  to  state  courts."* 
There  are,  however,  some  decisions  to  the  con- 
trary.** 


VL   OONSIBEBATION 


[i  144]  A.  Definition.  Various  definitions  of 
consideration  are  to  be  found  in  the  textbooks  and 
judicial  opinions.**    A  sufficient  one  is:    A  benefit 


to  the  party  promising,  or  a  loss  or  detriment  to  the 
party  to  whom  the  promise  is  made.**  "Benefit" 
as  thus  emplo3red,  means  that  the  promisor  has,  in 


dltlonal  stamp  by  the  revenue  col- 
lector does  not  cure  the  defect  r<o  as 
to  Interfere  with  Intecvenlnfr  rlRhts). 

57.  Iowa. — Collins  v.  Valleau.  70 
Iowa  (2$.  43  NW  284,  44  NW  904: 
Union  Afcrlcnltnral.  etc.,  Assoc,  v. 
Netll.  31  Iowa  95;  rowa,  etc.,  R.  Co. 
v.   Perkins,   28   Iowa  281. 

L.a. — Grand  v.  Cox,  24  La.  Ann, 
462. 

Minn. — Owsley  v.  Oreenwood,  18 
Minn.  429;  Cabbott  v.  Radford.  17 
Minn.  820;  Smith  v.  Jordan,  13  Minn. 
264,  97  AmD  282;  Thayer  v.  Barney, 
12  Minn.  502. 

W.  Va. — Myers .  t.  McOraw,  6  W. 
Va.  SO. 

TSag. — Bradlangh  t.  De  Rin,  L.  R. 
3   C.  1>.  886. 

68.  Marino  Inv.  Co.  v.  Haviside, 
L.  R.  S  H.  L.  684,  11  BRC  460. 

sei.  Colo. — ^Patterson  t.  Oile,  1 
Colo.  200. 

Ind. — Doffln  V.  Onyer,  89  Ind.  216; 
Adams  V.  Dale,'  29  Ind.  273;  Good- 
wlne  V.  Wands.   26   Ind.   101. 

Iowa.— Union  Agricultural,  etc., 
Assoc  V.  Neill,  81  Iowa  96;  St. 
Liouis,  etc  R.  Co.  V.  Baklna,  30  Iowa 
279. 

Ky. — Reed  v.  Rodes,  6  Ky.  Op.  686. 

L<a. — Browne  v.  Bennett,  24  Lia. 
Ann.  618;  D'Armond  v.  Dubose,  22 
La.  Ann.   131,    2  AmR  718. 

Mass. — ^Desmond  v.  Norrls,  10  Al- 
len  S60. 

N.  T. — Ballard  T.  Burnside,  49 
Barbu   102. 

Pa. — Corry  Nat.  Bank*  ▼.  Rouse,  8 
Plttsk  18;  Andress  ▼.  Thomas,  6 
WklyNC   414. 

Tez. — Jacobs  v.  ConninKham,  82 
Tez.  774;  Schults  v.  Herndon,  32  Tez. 
890. 

Vt. — Chaplin  v.  Horton,  86  Vt.  684. 

ea  Ark. — Bumpaas  v.  Taggart, 
26  Arte  398,  7  AmR  623. 

Cat — Bennett  v.  Morris,  4  Cal. 
Unrep.  Cas.  834.  37  P  929. 

Fla. — Forchelmer  v.  Holly,  14  E^a. 
239. 

Oa. — Small  v.  Slocurab,  112  Ga.  279, 
37  SB  481.  81  AmSR  60.  63  LRA  130. 

111. — Richardson  T.  Rol>erts,  196 
111.  27,  62  NE  840;  Bowen  v.  Byrne, 
56  111.  467;  Wilson  v.  McKenna,  52 
111.  43;  Hanford  v.  Qbrecht,  49  111. 
146;  Bunker  v.  Qreen,  48  111.  243; 
Craig  ▼.  Dlmocki  47  111.  308;  Latham 
v.  Smith,  46  111.  29:  Plerpont  v.  John- 
son, 104  111.  A.  27;  Masterofsky  v. 
Hellman,  99  111.  A.  214;  MuUin  v. 
Johnson.  98f  111.  A.  621j  National  Ma- 
sonic Ace.  Assoc.  V.  Seed,  96  111.  A. 
43. 

Ind. — ^Dlllingrham  v.  Parits,  65  NB 
800:  "Wallace  ▼.  Cravens,  84  Ind.  634. 

Ky. — Hunter  v.  Cobb,  1  Bush  289. 

La. — Holt  V.  Board  of  Llauldators, 
33  La.  Ann.  673;  Pargoud  v.  Richard- 
son,  80   La.  Ann.   1286. 

Me. — Wade  v.  Cortts,  96  Me.  809, 
S:  A  762;  Wade  T.  Foss.  96  Me.  230. 
58  A  640. 

Mich. — Sammona  -  v.  Hallaway,  21 
Mich.  162,  4  AmR  466. 


Miss. — Oriffin  Lumber  Co.  v.  Myer, 
80  Miss.  436.  81  S  787;  Davis  v.  Rich- 
ardson, 46  Miss.  499.  7  AmR  732. 

Mo. — ^Hore  v.  Clymer,  12  Mo.  A. 
11. 

Nebr.— Sulpho  Saline  Bath  Co.  v. 
Allen.  66  Nebr.  295,  92  NW  864,  1 
AnnCaa  21. 

N.  H. — ^Woodward  v.  Roberta.  68 
N.  H.  60S. 

N.  T.— Moore  V.  Moore,  47  N.  T. 
467,  7  AmR  468;  Peo.  r.  Gates,  48 
N.  T.  40;  Peo.  v.  Fromme.  36  App. 
Dfv.  469,  64  NTS  883:  Howe  v.  Car- 
penter, 53  Barb.  382;  Gregory  v. 
Hitchcock  Pub.  Co.,  81  Misc.  178,  68 
NTS  976;  Lorlng  v.  Chase,  26  Misc. 
818,   66   NTS   812. 

R.  I. — Cassidy  v.  St.  Germain,  22 
R.  I.  '58,  46  A  35,  63  tAA  789. 

Tenn. — Southern  Ins.  Co.  v.  Estes, 
106  Tenn.  472,  82  SW  14»,  82  AmSR 
892,  52  LRA  916;  Sporrer  v.  Bifler,  1 
Helsk.  683. 

Tex. — Jacobs  v.  Spofford,  34  Tex. 
162;  BchulU  v.  Herndon,  82  Tex.  890; 
Thomas  v.  State,  40  Tex.  Cr.  562, 
51  SW  242,  76  AmSR  740,  46  LRA 
464;  Watson  v.  Mirlke,  (Civ.  A.)  61 
SW   588. 

Wash. — ^Poster  v.  Padftc  Clipper 
Line,   30   Wash.   616,   71   P  48. 

"Congress  has  no  constitutional 
authority  to  legislate  concerning  the 
rules  of  evidence  jidmlnlstered  in 
the  Courts  of  this  State,  nor  to  af- 
fix conditions  or  limitations  upon 
which  those  rules  are  to  be  applied 
and  enforced;  nor  can  It  rightfully 
convert  those  Courts  into  tax  gath- 
erers for  the  boneilt  of  the  Federal 
Government,  nor  charge  them  with 
the  duty  of  Inquiring  whether  or  not 
the  revenue  laws  of  the  United 
States  have  been  observed,  or  of  In- 
vestigating into  the  motives  of  par- 
ties In  omitting  to  affix  revenue 
stamps  to  the  contracts  they  mar 
have  made."  Duffy  v.  Hobeon,  40 
Cal.  240,  248,  6  AmR  617. 

[a]  Applleatloiwof  mis.— (1)  Itla 
not  within  the  constitutional  power 
of  congress  to  declare  that  a  con- 
tract of  conveyance  affecting  real 
estate  between  citizens  of  a  state  Is 
void,  for  the  reason  that  a  revenue 
stamp  has  been  omitted.  Moore  v. 
Moore,  47  N.  T.  467,  7  AmR  466. 
(2)_  Acta  of  congress  relating  to  the 
recording  of  unstamped  Itistruments 
has  been  held  to  apply  onlv  to  such 
Instruments  as  are  raqulrea  by  fed- 
eral law  to  be  recorded  and  to  federal 
ofUcers.  Moore  v.  Quirk.  106  Mass. 
49,  7  AmR  499;  Peo.  v.  Fromme,  35 
App.  Div.  469.  64  NTS  883;  Stewart 
V.  Hopkins,  80  Oh.  St  602. 

ei.  Colo. —  Trowbridge  v.  Addoms, 
28  Colo.   518.  48  P  536. 

Conn. — Garland  v.  Gaines.  73  Conn. 
662.  49  A  19,  84  AmSR  182;  Rock- 
well V.  Hunt.  40  Conn.  328;  GrlfRn  v. 
Ranney,  35  Conn.  239. 

Mass. — Qreen  v.  Holway,  101  Mass. 
243,  3  AmR  839;  Lynch  v.  Mors^  97 


Mass.  458  note;  Carpenter  v.  Snelling, 
97  Mass.  462. 

Mich. — Clemens  v.  COnrad,  19 
Mich.  170. 

Nev. —  Knox  v.  Rossi,  26  Nev.  96, 
67  P  179,  83  AmSR  666.  48  LRA  806. 

N.  C— Ratliff  V.  RatMtt.  181  N.  C. 
426.  42  SB  887:  Sellars  v.  Johnson, 
66  N.  C.  104;  Halght  v.  Ortst,  64  N. 
C  789. 

Tex.— Dalley  t.  Coker,  88  Tex.  81S, 
7  AmR  279. 

Va. — Crews  v.  Farmers'  Bank,  81  > 
Oratt.  (72  Va.)  848;  Talley  v.  Robin- 
son. 22  Oratt.  (68  Va.)  888;  Hale  v. 
Wilkinson.  21  Oratt.  (62  Va.)  75. 
But'  see  Woodson  v.  Randolph,  1  Va. 
Caa.   (8  Va.)  138. 

es.  Muscatine  v.  Stememan.  80 
Iowa  526,  •  AmR  686;  Chartl«rs, 
etc.,  Turnp.  C!o.  v.  McNamara,  72  Pa. 
278.  18  AmR  678.  See  also  Bills  and 
Notes  I   206  text  and  note  7. 

es.  Rice  V.  Almy,  82  Conn.  297, 
203  (where  the  court  said:  "Probably 
no  rule  of  law  has  given  rise  to  a 
greater  multitude  of  oases  and  to  a 
greater  diversity  of  decisions  than 
that  which  requires  that  a  simple 
contract  can  not  be  supported  with- 
out a  sufficient  consideration.  Many 
Judges  in  giving  opinions,  and  many 
authors  of  text-books,  have  endeav- 
ored to  give  a  correot  definition  of 
such  a  oonsidoratlon;  but  it  Is  be- 
lieved that  It  would  be  in  vain  to 
search  In  the  most  complete  law 
library  for  one  that  would  prove  to 
be  complete  and  logically  accurate"). 

04.  Conn.-^-Cook  v.  Bradley,  7 
Chinn.  57.  62.   18  AmD  79. 

Ky.— Van  Winkle  v.  King,  146  Ky. 
691,  693,  141  SW  46   [quot  Cyo]. 

N.  T. — ^Frear  v.  Bardenbergh,  6 
Johns.  272.   277,  4  AmD  856. 

Or. — Butson  y.  Misz.  81  Or.  607, 
611.  160  P  520  [clt  Cyc]. 

W.  Va. — Roller  v.  McGraw,  63  W. 
Va.  462,  467,  60  SB  410  [quot  Cy?]. 
.    And  see  cases  infra   i   160. 

[a}  Other  a«flaitknw. — (1)  "A 
consideration  may  be  defined  to  be 
any  benefit  derived  or  agreed  to  be 
conferred  on  one  party  to  a  con- 
tract from  or  by  the  other  party,  to 
which  previously  the  beneficiary  was 
not  entitled;  or  on  the  other  hand 
any  prejudice  suffered  or  conceded  by 
one  party  to  the  contract  other  than 
such  as  he  was  previously  bound  to 
suffer;  the  same  acting  as  an  'in- 
ducement on  the  one  side  or  the  other 
for  the  formation  of  the  contract." 
Ouerra  v.  Porto  Rico  Treasurer,  8 
Porto  Rico  280,  326.  (2)  "Considera- 
tion means  something  which  is  of 
some  value  in  the  eye  of  the  law, 
moving  from  the  plaintiff.  It  may 
be  soma  benefit  to  the  defendant 
[promisor],  or  some  detriment  to  the 
plaintiff  tpromlseej."  New  Tork.  etc. 
Gold  Mln.  Co.  V.  Martin,  13  Minn. 
417,  421;  Peye  v.  Hubbell.  74  N.  H. 
358.  372,  68  A  326,  17  LRANS  1197 
[quot  and  adopting  definition  Kidder 


312     [13  C.  J.] 


CONTBACTS 


[§§  144-145 


return  for  his  promise,  acquired  some  legal  right  to 
which  he  -would  not  otherwise  have  been  entitled." 
And  "detriment"  means  that  the  promisee  has,  in 
return  for  the  promise,  forborne  some  legal  right 
which  he  otherwise  would  have  been  entitled  to 


exercise.' 

T.  Blake.  45  N.  H.  5S0.  5SS];  Thomas 
V.\  Thomas,  2  Q.  B.  851.  869.  42  ECL 
•45.  114  Reprint  330.  To  same  effect 
Kemp  V.  National  Bank  of  Republic, 
lot  Fed.  48,  62,  48  CX^A  213.  (3) 
"Consideration  may  be  described 
Kenerally  as  some  matter  accepted  or 
agrreed  for  as  a.  return  or  equivalent 
for  the  promise  made,  showing  that 
the  promise  Is  not  made  gratui- 
tously." Donahoe  v.  Rich,  2  Ind.  A. 
640,  28  NE  1001  [quot  Bishop  Contr. 
(enlarged  ed)  p  39  i  391.  (4)  "Some- 
thing of  value  received  by  one  party 
or  parted  with  by  the  other  by  reason 
of  the  contract."  Grant  v.  Isett.  81 
Kan.  24(.  249.  lOE  F  1021  [clt  Cyc]. 
I  (6)  "Consideration  Involves  the  sur- 
render of  a  legal  right  or  the  In- 
currence of  a  legal  obligation." 
Clark  v.  Hackfeld.  16  Hawaii  63. 
(6)  "A  benefit  to  the  promisor  and  a 
detriment  to  the'  promisee  or  both." 
Drake  v.  Lannlng.  49  N.  J.  Eq.  462, 
456.  24  A  378.  (7)  "A  benefit  moving 
to  the  promisor  or  a  detriment  agreed 
to  be  suffered  by  the  promisee." 
Jewett  Lumber  Co.  v.  Martin  Conroy 
Co..  171  Iowa  513,  520,  152  NW  493. 
(8)  "A  benefit  accruing  to  him  mak- 
ing the  promise,  or  a  loss  or  disad- 
vantage undergone  by  him  to  whom 
it  Is  made."  Phoenix  Cement  Slde- 
/  walk  Co.  V.  RuBsellvlUe  Water,  etc.. 
Co.,  101  Ark.  22.  28,  140  SW  996.  (9) 
"A  benefit  to  one  party,  or  labor  or 
loss  on  the  other."  Reddick  v.  Jones, 
28  N.  C.  107,  109,  44  AmD  <8.  (10) 
"A  benefit  to  the  party  promising, 
or  to  a  third  person  at  his  request. 
,  or  an  inconvenience,  loss,  or  injury, 
or  the  risk  of  It  to  the  psLrty  prom- 
ised." Green  v.  Rlgham.  161  Mo.  >3S, 
»S7.  61  SW  798.  ai)  "Some  right. 
Interest,  profit  or  behefit  accruing  to 
one  party,  or  some  [forbearance] 
detriment  .  .  .  loss  or  responsi- 
bility given,  suffered  or  undertaken 
^  the  other."  Ft.  Wayne,  etc.. 
Tract.  Co.  v.  Justus,  (Ind.  A.)  108 
NB  7'64:  Ijamed  v.  Dutnique.  86 
Iowa  166.  177.  63  NW  105;  Robin- 
son V.  Oliver,  171  App.  DIv.  349, 
tSt,  166  NTS  896;  Ward  v.  Brie 
R.  Co.,  87  Misc.  366.  379.  149  NTS 
717;  Baptist  Female  Univ.  v.  Borden, 
132  N.  C.  476.  492.  44  SB  47,  1007 
[quot  Currle  v.  Misa,  L.  R.  10  Exch. 
163.  162.  4  BRC  317  <app  dism  1  App. 
Cas.  664)];  Keitt  v.  (Jresham,  (Tex. 
Civ.  A.)  174  SW  884,  886;  Currie  v. 
Misa,  L.  R.  10  Bxch.  153,  162.  4  BRC 
317  [app  dlsm  1  App.  Cas.  564]. 
(12)  "Borne  benefit  or  advantage  ac- 
cruing to  the  promisor,  or  of  some 
loss  or  disadvantage  incurred  by  the 
promisee."  Eastman  v.  Miller,  113 
Iowa  404,  406,  85  NW  636;  I>amed 
V.  Dubuque.  86  Iowa  166.  68  NW  106- 
Ayres  v.  Chicago,  etc.,  R.  Co.,  62 
Iowa  478.  486,  3  NW  622.  (IS)  "Some 
benefit  or  advantage  accruing  to  the 
party  promising."  Porbls  v.  Inman,  23 
Or.  68.  73.  31  P  204  [clt  Buchanan  v. 
International  Bank,  78  111.  6001.  (14) 
"A  valuable  consideration  is  one  that 
is  either  a  benefit  to  the  party  prom- 
ising, or  some  trouble  or  prejudice 
to  the  party  to  whom  the  promise  is 
made."  Donahoe  v.  Rich.  2  Ind.  A. 
540.  28  NB  1001,  1003  [quot  2  Kent 
Comm.  (9th  ed)  p  816].  (15)  "Some 
legal  right  acquired  by  the  promisor 
in  consideration  of  his  promise,  or 
forborne  by  the  promisee  in  consid- 
eration of  such  promise."  Thomas 
V.  Mott,  74  W.  Vti.  493,  496,  82  SB 
326.  (16)  "There  must  be  either  a 
benefit  to  the  maker  of  the  promise, 
or  a  loss,  trouble  or  inconvenience 
to.  or  a  charge  or  obligation  resting 
upon,  the  party  to  whom  the  promise 
is  made."  Cottage  St.  M.  B.  CThurch 
v.    Kendall.    121    Mass.    628,    530,    23 


AmR  286.  (17)  "Any  act  of  plaintiff 
from  which  defendant  or  a  stranger 
derives  a  benefit  or  advantage,  or  any 
labor,  detriment,  or  Inconvenience 
sustained  by  plaintiff,  however  small 
the  detriment  or  Inconvenience  tpay 
be.  If  such  act  is  performed  or  incon- 
venience suffered  by  plaintiff  with 
the  consent,  express  or  Implied,  of  de- 
fendant." Tindai.  C.  J..  In  Laythoarp 
V.  Bryant.  2  Bing.  N.  Cas.  735.  29 
ECL.  739,  132  Reprint  283,  6  BRC  239. 
(18)  "A  cause  or  occasion  meritorious 
that  requires  a  mutual  recompense." 
Sterling  v.  Blnnickson,  6  N.  J.  L.  886, 
890.  (19)  "Some  act,  which  is  a  bene- 
fit to  the  person  contracting,  or  an 
Injury,  or  the  foregoing  of  some  ad- 
vantage, by  the  other  party  to  the 
contract."  Sampson  v.  Swift,  11  Vt. 
316,  316.  (20)  The  consideration 
upon  which  a  contract  is  founded  Is 
the  reason  which  moves  the  con- 
tracting party  to  enter  into  the  con- 
tract. 2  Blaekstone  Comm.  p  443. 
(21)  "The  reason  which  moves  a  con- 
tracting party  to  enter  into  an  agree- 
ment." Roberts  v.  New  Tork,  6  Abb 
Pr  (N.  T.)  41.  49.  (22)  "The  ma- 
terial cause  of  the  contract,  without 
which  it  will  not  be  effectual  or  bind- 
ing." Streshley  v.  Powell.  12  B.  Mon. 
(Ky.)  178,  180  [clt  Tomlin  U  D.  p 
393].  (23)  "The  price  or  motive  of 
the  contract."  Latham  v.  Lawrence, 
11  N.  J.  L.  322,  325;  Justice  v.  Lang. 
42  N.  T.  493.  496,  1  AmR  576  [quot 
2  Blaekstone  Comm.  p  444].  (24) 
"Consideration  ...  is  something 
done,  forborne,  or  suffered,  or  prom- 
ised to  be  done,  forborne,  or  suffered 
by  the  promisee  in  respect  of  the 
promise."  Anson  Contr.  p  74.  (25) 
A  consideration  of  a  promise  Is  the 
thing  given  or  done  by  the  promisee 
in  exchange  for  the  promise.  Lang- 
dale  Contr.  I  45. 

[b]  Stotstorr  deflBltton^-"Any 
benefit  conferred  or  agreed  to  be  con- 
ferred upon  the  promisor,  by  any 
other  person,  to  which  the  promisor 
is  not  lawfully  entitled  or  any  preju- 
dice suffered  or  af^reed  to  be  suffered 
by  such  person,  other  than  such  as  he 
Is  at  the  time  of  consent  lawfully 
bound  to  suffer,  as  an  inducement  to 
the  promisor,  is  a  good  consideration 
for  a  promise."  Snyder  Comp.  Ls 
(1909)  i  1076  [quot  Eastman  Land, 
etc.,  Co.  V.  Long-Bell  Lumber  Co..  30 
Okl.  565.  658.  120  P  276]. 

"Oaose"  as  eaiployed  la  eMl  law 
see  Cause  11  C.  J.  p  38. 

Oood  and  valuable  conaiAenrtloa 
dlstlnguitthed  see  Infra  I  166. 

66.  Harp  v.  Hamilton,  (Tex.  Civ. 
A.)  177  SW  565.  567  [quot  Page 
Contr.  I  274]. 

«e.  Harp  V.  Hamilton,  (Tex.  Civ. 
A.)  177  SW  566,  667  [quot  Page 
Contr.  i  274]. 

«7.  U.  S. — National  Electrio  Sig- 
naling Co.  v.  Fessenden,  207  Fed.  916, 
125  CCA  363;  Wagner  v.  Meakin,  92 
Fed.  76.  S3  CCA  677;  Didlake  v.  Robb. 
7  F.  Caa  No.  3.899,  1  Woods  680; 
Watson  V.  Dunlap.  29  F.  Cas.  No. 
17.282.  2  Cranoh  C.  C.  14. 

Ala. — Consolidated  Portrait,  etc.. 
Co.  V.  Bamett.  166  Ala  666.  61  S  936; 
Johnson  v.  Washburn.  98  Ala.  258r  13 
S  48;  Wheeler  v.  Glasgow,  97  Ala, 
700.  11  S  758;  Jelks  v.  McRae,  25 
Ala.  440;  Founds  v.  Richards.  21  Ala. 
424;  Files  v.  McLeod,  14  Ala  611; 
Brown  v.  Adams,  1  Stew.  61,  18  AmD 
36. 

Ark.— Mulkey  v.  Britt.  117  Ark.  666. 
174  SW  119S;  Murray  v.  Miller,  112 
Ark.  227.  166  SW  536,  AnnCasl918B 
974:  Summers  v.  Heard,  66  Ark.  650, 
60  SW  78,  61  SW  1067;  Ralgauel  v. 
Ayllff,  16  Ark.  694. 

Cal.— Hendy  v.  Kler,  69  (3al.  188; 
Whaelock   v.   Pacific   Pneumatic  Gas 


H  143]     B.   l^MeHitjr  of  Oomidaraitum— 1.    Li 

GtueraL  At  eommon  law  every  contract  not  under 
seal  requires  a  consideration  to  support  it,  that  is, 
as  shown  in  the  above  definition,  some  benefit  to 
the  promisor,  or  some  loss  or  detriment  to  the 
promisee."    While  it'ig  undoubtedly  true  that  every 

Co..  61  Cal.  223. 

Colo. — Gutheil  V.  Schmidt.  8  Colo. 
A.  71,  44  P  853;  Greene  v.  L«tcham, 
2  Colo.  A.  416.  31  P  233. 

Conn. — Cook  v.  Bradley.  7  Conn. 
67,  18  Amt>  79:  Pratt  v.  Foot,  6  Conn. 
332;  Raymond  v.  Smith,  6  Ctenn.  S55. 

Del. — Corletto  v.  Morgan,  27  Del. 
630,  89  A  738. 

D.  C. — Littlepage  v.  Neale  Pub.  Co.. 
34  App.  257. 

Ga — Bush  V.  Rawllna  89  Oa.  117. 
14  SB  886;  Lanier  v.  Brooker.  66  Ga. 
761;  Lowe  v.  Bryant.  32  Oa.  2S5; 
Mason  v.  Terrell,  3  Ga.  A.  348,  60  SB 
4. 

Hawaii. — ^In  re  Speacer,  6  Hawaii 
184. 

111. — Bonnev  v.  Bonney.  2S7  III.  462. 
86  NB  1048  Jaff  141  111.  A.  4761; 
Schwerdt  v.  Schwerdt.  235  111.  386. 
86  NB  613:  Heartt  v.  Sherman.  229 
III.  681,  82  NB  417:  Chilcote  .V.  Kile. 
47  IIL  88:  Carson  v.  Clark.  2  III.  113. 
26  AmD  79;  Wflson  v.  Keller.  9  IIL  A. 
847. 

Ind. — Lafayette  Second  Nat.  Bank 
V.  Brady.  96  Ind.  498;  Buchanan  v. 
Lee.  69  Ind.  117;  Bamer  v.  Morehead. 
22  Ind.  364;  Bright  v.  Coffman.  IS 
Ind.  371.  77  AmD  96:  Bpperly  v. 
Little.  6  Ind.  420;  C^ark  v.  SnelUng. 
Smith  201. 

Iowa — Steele  v.  Sanches.  80  Iowa 
607.  46  NW  870:  Moeckly  v.  Oorton. 
78  Iowa  202.  42  NW  648:  Mills  County 
Nat.  Bank  v.  Perry,  72  Iowa  15,  3) 
NW  841.  2  AmSR  228. 

Kan.— Clark  v.  Libber.  17  Kan.  634. 

Ky. — ^Toung  V.  (Commonwealth 
Bxch.  Bank.  162  Ky.  293.  15S  SW  444. 
AnnCa8l915B  148;  HcGee  v.  Bast.  6 
J.  J.  Marsh.  453;  Owathmey  v.  Sewell. 
2  A.  K.  Marsh.  138;  Llllard  v.  Ciasey. 
2  Bibb  459;  Keames  v.  Caldwell.  7 
KyL  460. 

Me. — ^Richardson  v.  Noble.  77  Me. 
890;  Richardson  v.  WllUama  46  Me. 
658;  Jewett  v.  Wadlelgh.  32  Me.  110: 
Chase  v.  Vaughan.  10  Me.  412. 

Md. — Duttera  v.  Babylon,  88  Md. 
586,  35  A  64;  Snyder  v.  Jonea  S8  Md. 
642;  Folck  v.  Smith.  IS  Md.  86;  Rob- 
inson V.  Marshall.  11  Md.  251. 

Mass. — Chase  v.  CHiase,  191  Mass. 
666.  78  NB  llC;  Lyon  v.  Wtlllama  6 
Gray  667;  Vincent  v.  (Jorham.  3 
Mete.  84S;  Adams  Bank  v.  Anthony. 
18  Pick.  238:  Fowler  v.  Shearer.  7 
Mass.  14;  Thaoher  v.  Dlnsmore.  6 
Mass.  299,  4  AmD  61;  Wilson  v.  (Tle- 
menta.  2  Hasa  1. 

Mich.— Jennison  v.  -Stone,  IS  Mich. 
99 

Minn.— Fife  v.  Blake,  S8  Minn.  426. 
38  NW  202:  Sharpe  v.  Rogers.  12 
Minn.  174;  Bolles  v.  C!arll.  12  Minn. 
113:  Mlchaud  v.  Lagarde.  4  Minn.  41. 

Miss. — Union  Bank  v.  Oovan.  18 
Miss.  333. 

Mo. — George  v.  Chicago,  etc,  R. 
Co.,  214  Mo.  661.  118, SW  1099.  127 
AmSR  690;  Bailey  V.  Smock,  61  Mo. 
213;  McClanahan  v.  Schricker,  46  Mo. 
280;  Bailey  v.  Walker,  29  Mo.  407; 
Hunt  V.  Johnson,  23  Mo.  432;  Scrlba 
V.  Neely,  ISO  Mo.  A.  268.  109  SW  845. 

Mont. — Murphy  v.  Nett.  61  Mont. 
82.  149  P  713,  LRA1915B  797;  Fisher 
«.  Briscoe.  10  Mont  124.  26  P  SO. 

Nebr. — Kansas  Mfe.  Co.  v.  Gandy. 
11  Nebr.  448.  9  NW  669.  88  AmR  370. 

N.  H.— Eaton  v.  Eaton,  64  N.  H 
493,  14  A  867;  Gordon  v.  Gtordon.  56 
N.  H.  170;  Hammond  v.  Hussey.  61  N. 
H.  40.  12  AmR  41;  Lang  v.  Johnson. 
24  N.  H.  802. 

N.  J.— Tomko  V.  Sharp,  87  N.  J.  L. 
885.  94  A  793;  Conover  v.  Stillweti. 
34  N.  J.  L.  54:  Morford  v.  Vunck.  S 
N.  J.  L.  684;  Tulane  v.  Clifton,  47  N. 
J.  Eq.  351,  20  A  1086  [aff  48  N.  J.  Bq. 
310.  24  A  131];  Massaker  v.  Mack- 
erley,  9  N.  J.  Bq.  440. 

N.  T. — Belknap  v.  Bender.  76  N.  T. 


For  later  eases,  aeveloymeats  and  ehaives  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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man  is  by  the  I&w  of  nature  bound  to  fulfill  his  en- 
gagements, it  is  equally  true  that  the  lav  supplies 
no  means  nor  affords  any  remedy  to  compel  the  per- 
iormanco  of  an .  agreement  made  without  sufficient 
eonsideration.  Such  an  agreement  is  nudum 
pactum  ex  quo  non  oritur  actio."     A  number  of 


446,  31  AmR  U«;  Ward  v.  New  York 
Union  Trust  Co.,  1«6  App.  Dlv.  782, 
162  NYS  237;  Baillargeon  v.  Du- 
moulln.  165  App.  Dlv.  730,  151  NYS 
112;  Sloan  y.  Mitchell.  164  App.  Dlv. 
687,  149  NYS  1016;  ZlnBBer  v.  Co- 
lumbia Cab  Co.,  66  App.  Dlv.  514,  73 
NYS  287;  McCafferty  V.  Decker,  12 
Hun  465;  Wilson  v.  Baptist  Education 
Soc.  10  Barb.  SOS;  Wood  v.  Mulock, 
48  N.  Y.  Super.  70;  Tolmadire  v.  Spof- 
ford.  41  N.  Y.  Super.  428;  New  York 
Auto.  Co.  V.  Franklin.  49  Misc.  8.  97 
:NYS  781:  Mendel  v.  Pldkiwll,  37  Mlso. 
813.  76  NYS  937;  Lennon  v.  Bradley, 
«tc..  Co.,  27  Misc.  452,  69  NYS  277 
faff  46  App.  Dlv.  621  mem.  61  NYS 
370]:  Distributors'  Realty  Co.  v.  Lev- 
Inaohn,  145  NYS  67;  Pepe  v.  Rodena 
Realty  Co..  144  NYS  1070:  Williams 
▼.  Hubbell.  1  NYS  769:  BHderkln  v. 
Rowell,  42  HowPr  330;  People  v. 
Shall.  9  Cow.  778;  Taylor  v.  Bates, 
S  Cow.  J76;  Burnet  v.  BIsco.  4 
Johns.  2t6;  Thome  v.  Deaa,  4  Johns. 

N.  C. — Ray  v.  Wilooxon,  107  N.  C. 
514.  12  SB  44S;  Ashe  t.  De  Rossatt, 
53  N.  C.  240. 

N.  D. — Towle  V.  Oreenbere.  6  N.  D. 
J7,   68  NW  82. 

Oh. — Cleveland  v.  Lenze,  27  Oh.  St. 
383. 

Pa. — Hess'  Est.,  150  Pa.  346.  24  A 
«76:  Martin's  Estete.  ISl  Pa.  638.  18 
A  987;  Shorb  v.  Shultz,  43  Pa.  207; 
Wairor  v.  Chew,  15  Pa.  323;  Kennedy 
V.  ■Ware,  1  Pa.  445.  44  AmD  146; 
WTiltehlll  V.  Wilson,  3  Penr.  ft  W. 
405.  24  AmX>  326;  Hechllner's  App.. 
2  Grant  167. 

S.  C. — Sanders  v.  Bagwell,  82  S.  C. 
238.  10  SB  946.  7  LRA  743-  Cogge- 
shall  V.  Coggeshall.  82  8.  C.  L..  43; 
Pope  v.  Fort,  27  S.  C.  L.  60:  Slng;le>- 
ton  V.  Bremar.  16  S.  C.  L.  201;  Mc- 
Kinney  v.  Qullter,  16  S.  C.  L.  409; 
W^llson  V.  Patrick,  10  S.  C.  L.  112. 

Tenn. — Tagg  v.  State  Nat.  Bank,  9 
Helsk.  479;  Whltson  v.  Fowlkes,  1 
Head  533,  73  AmD  184;  Gillespie  v. 
Bdmnnston,  11  Humphr.  553;  Clark 
V.  Small.  6  Yerg.  418;  Smith  ▼. 
Rankin.  4  Yerg.  1,  26  AmD  213;  Roper 
V.  Stone,  Cooke  497. 

Tex. — ^Richarz  v.  Wolcken.  34  Tex. 
102;  Tooke  v.  Bonds,  29  Tex.  419; 
Taylor  v.  Witherspoon,  23  Tex.  642; 
Travis  v.  Duffau,  20  Tex.  49;  Jones 
v.  HolUday,  11  Tex.  412,  62  AmD  487; 
ChevalUer  v.  Wilson.  1  Tex.  161; 
Teasne  First  State  Bank  v.  Hare, 
(Civ.  A.)  152  SW  601;  Mueller  v. 
Bell.  (Civ.  A.)  117  SW  993;  Thorp  v. 
Gordon.  (Civ.  A.)  43  SW  328. 

Vt. — Barnes  v.  Hall.  6S  Vt.  420; 
Pomeroy  v.  Slade,  16  Vt.  220;  Phalan 
v.  Stiles.  11  Vt.  82;  L^rabee  v.  Ovlt, 
4  Vt.   46. 

Va. — Savage  v.  Cauthorn,  109  Va. 
•94.  64  SB  1052-  Southern  R.  Co.  v. 
WnioOK,  98  Va.  223,  36  SB  356;  Reed 
V.  Vannorsdale,  2  Leigh  (29  Va.)  669; 
Beverley  v. ■'Holmes,  4  Munf.  (18  Va.) 
95;  Mosby  v.  Leeds,  3  Call  (7  Va.) 
439. 

W.  Va. —  Thomas  v.  Mott.  74  W. 
Va.  498.  82  SB  326;  Lydlck  v.  Balti- 
more, etc..  R.  Co.,  17  W.  Va.  427; 
Sturm  V.  Parish.  1  W.  Va.  125. 

Wis. — Schaller  v.  cnilcago,  etc.,  R. 
Co..  97  Wis.  «1,  71  NW  1042;  Mygatt 
V.  Tarbell.  85  Wis.  467,  65  NW 
1031. 

Eng. — Elaatwood  v.  Kenyon.  11  A. 
ft  B.  488,  39  ECL.  245,  113  Reprint 
4(2.  6  BRC  23;  Britten  v.  Webb.  2  B. 
ft  C.  483.  9  BCL  214,  107  Reprint  483; 
Rann  v.  Hughes,  4  Bro.  P.  C.  27.  8 
Reprint  18,  7  T.  R.  360  note,  101  Re- 
print 1014,  6  BRC  1;  Forth  v.  Stan- 
ton. 1  Saund.   210,  85  Reprint  217. 

Can. — ^Prlce  v.  Mercler,  18  Can.  S. 
C.  308.  . 


agreements  covering  more  than  one  subject  may  be 
founded  on  one  consideration,"  but  the  considera- 
tion for  one  contract  wUl  not  support  a  distinct 
and  independent  contract.'"'  The  rule  requiring  a 
consideration  extends  to  contracts  for  the  benefit 
of  a  third  person,'^  and  applies  to  implied  as  well 


B.  C— Pope  v.  Cole,  6  B.  C.  206. 

Man. — Copeland-C^stterson  Co.  v. 
Hickok,  18  Man.  610;  Saults  v.  Baket, 
11  Man.  597. 

N.  B. — Mc(3arroll  v.  Reardon,  9  N. 

B.  261. 

N.  S. — ^Devldson  v.  Reld,  6  E:a8tL,R 
428. 

dnt. — (barton  v.  Wilson.  IS  Ont.  L. 
412,  SOntWR  781;  Goderlch  El.,  etc.. 
Co.  V.  McNairn.  11  OntWR  938.  See 
Donaldson  v.  Wherry,  29  Ont.  652.    . 

[a]  Beaaons  for  mis. — Lord  Den- 
man  has  said  of  the  contention  that 
the  rule  of  nudum  pactum  Is  too  nar- 
row, and  that  all  promises  deliber- 
ately made  ought  to  be  held  binding: 
"The  doctrine  would  annihilate  the 
necessity  for  any  consideration  at  all. 
Inasmuch  as  the  mere  fact  of  giving 
a  promise  creates  a  moral  obligation, 
to  perform  it.  The  enforcement  of 
such  promises  by  law.  however  plaus- 
ibly reconciled  by  the  desire  to  effect 
all  conscientious  engagements,  might 
be  attended  with  mischievous  conse- 
quences to  society;  one  of  which 
would  be  the  frequent  preference  of 
voluntary  undertakings  to  claims  for 
just  debts.  Suits  would  thereby  be 
multiplied,  and  voluntary  undertak- 
ings would  also  be  multiplied  to  the 
prejudice  of  real  creditors.  The 
temptations  of  executors  would  be 
much  Increased  by  the  prevalence  of 
such  a  doctrine,  and  the  faithful  dis- 
charge of  their  duty  be  rendered 
more  dlfflcult."  Eastwood  v.  Kenyon, 
11  A.  ft  E.  438,  449.  39  ECL  245.  113 
Reprint  482,   6   BRC  28. 

[b]  Lonlalaasw— In  this  state,  un- 
der the  civil  law,  a  contract  to  be  en- 
forceable need  not  have  a  considera- 
tion, but  must  have  a  cause.  Civ. 
Code  art  1887  provides  that  "an  obll- 

?'atlon  without  a  cause,  or  with  a 
alse,  or  unlawful  cause,  can  have  no 
effect."  In  contracts  of  mutual  in- 
terest, the  cause  of  the  engagement 
Is  the  thing  given  or  done,  or  en- 
gaged to  be  given  or  done,  or  the  risk 
incurred  by  one  of  the  parties;  and 
in  contracts  of  beneflcence,  the  liber- 
ality which  one  of  the  parties  wishes 
to  extend  to  the  other  is  a  sufflclent 
Consideration.  But  when  an  engage- 
ment has  no  cause  or  consideration, 
or,  what  Is  the  same  thing,  where  the 
cause  for  which  it  is  contracted  is 
false,  the  engagement  Is  null  and  the 
contract  based  on  It  is  also  null  and 
cannot  be  enforced  by  action.  Mouton 
V.  Noble.  1  La.  Ann.  192.  See  Broad- 
dus  V.  Nolley,  25  La.  Ann.  184  (hold- 
ing that  an  agreement  without  con-* 
sideratlon  is  not  obligatory). 

[c]  VhOipplas.. — A  consideration  Is 
an  essential  under  the  civil  code. 
Villegracla  v.  Ullbare,  24  Philippine 
871;  Tuacon  v.  Goduco,  23  Philippine 
342;  '  Standard  Oil  Co.  v.  Codina 
Arenas,  19  Philippine  3$3. 

[d]  Vorto  Bioio. — A  consideration 
is  an  essential  under  the  civil  code. 
Blgelow  V.  Porto  Rico  Planters  Co.,  7 
Porto  Rico  Fed.  463;  Vazquez  V.  Mar- 
tinez, 17  Porto  Rico  1091;  Guerra  v. 
Porto  Rico  Treasurer,  8  Porto  Rico 
280. 

68.  Brawn  v.  Lyford,  103  Me.  362, 
69  A  544;  Mills  v.  Wyman,  3  Pick. 
(Mass.)  207;  Hardlson  v.  Reel,  164  N. 

C.  273,  70  SB  483.  34  LRANS  1098; 
Rann  v.  Hughes.  4  Bro.  P.  C.  27.  2 
Reprint  18,  7  T.  R.  850  note,  101  Re- 
print 1014,  6  ERC  1.  See  also  cases 
supra  note'  67. 

"If  moral  obligation.  In  its  fullest 
sense.  Is  a  good  substratum  for  an 
express  promise,  it  is  not  easy  to  per- 
ceive why  it  is  not  equally  good  to 
support  an  implied  promise.  What  a. 
man  ought  to  do,  generally  he  ought 
to  be  made  to  do,  whether  he  promise 
or  refnse.      But   the   law  of   society 


has  left  most  of  such  obligations  to 
the  Interior  forum,  as  the  tribunal  of 
conscience  has  been  aptly  called.  Is 
there  not  a  moral  obligation  upon 
every  son  who  has  become  affluent 
by  means  of  the  education  and  ad- 
vantages bestowed  upon  him  by  his 
father,  to  relieve  that  father  from 
pecuniary  embarrassment,  to  promise 
him  comfort  and  happinesa  and  even 
to  share  with  him  his  riches.  If 
thereby  he  will  be  made  happy?  And 
yet  such  a  son  may,  with  impunity, 
leave  such  a  father  In  any  degree  of 
penury  above  that  which  will  expose 
the  community  in  which  he  dwells, 
to  the  danger  of  being  obliged  to  pre- 
serve him  from  absolute  want.  Is 
not  a  wealthy  father  under  strong 
moral  obligation  to  advance  the  In- 
terest of  an  obedient,  well  disposed 
son,  to  furnish  him  with  the  means 
of  acquiring  and  maintaining  a  be- 
coming rank  in  life,  to  rescue  him 
from  the  horrors  of  debt  Incurred  by 
misfortune?  Yet  the  law  will  uphold 
him  in  any  degree  of  parsimony,  short 
of  that  which  would  reduce  his  son 
to  the  necessity  of  seeking  publlo 
charity.  Without  doubt  there  are 
great  interests  of  society  which  jus- 
tify withholding  the  coercive  arm  of 
the  law  from  tnese  duties  of  imper- 
fect obligation,  as  they  are  called; 
imperfect,  not  because  they  are  less 
binding  upon  the  conscience  than 
those  which  are  called  perfect,  but 
because  the  wisdom  of  the  social  law 
does  not  Impose  sanctions  upon  them. 
A  deliberate  promise,  in  writing, 
made  freely  and  without  any  mistake, 
one  which  may  lead  the  party  to 
whom  it  is  made  into  contracts  and 
expenses,  cannot  be  broken  without  a 
violation  of  moral  duty.  But  if  there 
was  nothing  paid  or  promised  for  It, 
the  law,  perhaps  wisely,  leaves  the 
execution  of  it  to  the  conscience  of 
him  who  makes  it.  It  is  only  when 
the  party  making  the  promise  gains 
something,  or  he  to  whom  It  is  made 
loses  something,  that  the  law  gives 
the  promise  validity."  Mills  v.  Wy- 
man, 8  Pick.   (Mass.)    207,   210. 

[a]  aiQStnitloB^— Plaintirr,  a  mail 
carrier  whose  term  was  about  to  end, 
applied  to  the  government  for  an- 
other terra.  The  rules  of  the  depart- 
ment required  that  advertisement 
should  be  made  for  sealed  bida 
mailed  to  the  post  office,  accompanied 
by  a  bond,  such  contracts  being 
usually  let  to  the  lowest  bidder. 
Plaintiff  handed  the  blank  bond  to 
defendant  who  was  a  notary  public 
and  requested  him  to  fill  it  out  which 
he  did.  plalntur  telling  defendant  that 
he  did  not  want  anyone  to  know  the 
amount  of  his  bid.  A  few  days  after 
plaintifrs  bid  had  .been  filed  with  the 
government  he  learned  that  defend- 
ant had  underbid  him,  and  the  con- 
tract was  awarded  defendant.  It 
was  held  that  plaintlfF  was  not  en- 
titled to  damages,  as  the  promise  not 
to  divulge  the  bid  if  there  was  one 
was  a  mere  gratuity.  Hardlson  ▼. 
Reel.  154  N.  C.  273,  70  SB  488,  34 
LRANS  1098. 

68.  Johnson  v.  Wllkerson,  96  Ark. 
320.  131  SW  690;  Boughn  v.  Smith.  68 
Nebr.  690,  79  NW  160;  Studwell  v. 
Bush  Co.,  128  App.  Dlv.  818,  111  NYS 
293. 

[a]  AppUeattoo.  of  mle^-One  con- 
sideration Is  snfflclent  to  support  all 
the  stipulations  of  an  entire  eon- 
tract.  Boughn  V.  Smith,  68  Nebr. 
690.  79  NW  180. 

70.  See  Norton  v.  Abbott.  113  NYS 
669  (where  an  agreement  collateral 
to  a  sale  of  a  business,  by  which  the 
sellers  were  to  obtain  the  renewal  of 
the  lease  of  the  store  for  three  yeara 
was  without  consideration). 

71.  See  Infra  {  819. 
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as  to  expressed  contracts.^' 

BatiAcation.  If  the  contract  is  invalid  for  want 
of  consideration,  a  ratification  that  does  not  supply 
the  consideration  cannot  make  it  binding." 

After  execatioiL  If  one  makes  an  executory  con- 
tract which  lacks  consideration,  he  may  avoid  it 
when  called  upon  for  performance,  but  if  he  exe- 
cutes the  contract  by  performance  be  cannot  undo 
his  voluntary  act.^* 

[$  146]  2.  Oontracts  in  Writinc.  It  is  well 
settled  that   except   as   hereafter   shown,  for   all 


promises  not  under  seal,  whether  oral  or  in  writing, 
a  consideration  is  necessary."  And  a  statutory 
abolition  of  the  distinction  between  sealed  and  un- 
sealed instruments  does  not  confer  on  written  in- 
struments the  implication  of  consideration  attach- 
ing to  an  instrument  under  seal.'' 

[i  147]  3.  OontiiU^s  under  Seal  At  common 
law  a  contract  under  seal  need  not  be  based  on  a 
consideration,  it  being  held  either  that  the  seal 
imports  a  consideration  or  takes  the  place  thereof.^ 
This  rule  is  now  altered  by  statutes  in  many  juris- 


_n.    Oaines  v.  Soott,  3  KyL  <18,  11 
Ky.  Op.  s«l. 

n.  Beland  v.  Anheuser-Busch 
Brewing  Assoc^  157  Mo.  593,  68  SW 
1;  PearaoU  v.  Chapin,  44  Pa.  9. 

[a]  ImpUeA  niUcatloa  of  a  con- 
tract by  failure  to  repudiate  It  within 
a  reasonable  time  after  discovery  of 
the  fraud  which  led  to  Its  creation 
has  no  application  to  an  agreement 
made  without  consideration.  Beland 
v.  Anheuser-Busch  Brewing  Aseoc., 
1E7  Mo.  693,  68  S'W  1. 
,  T*.  Sooy  v.  Winter,  188  Mo.  A-  160, 
176  SW  132. 

75.  Ala.— Brown  v.  Adams,  1 
Stew.  61,  18  AmD  36. 

Conn. — Cook  v.  Bradley,  7  Conn.  67, 
18   AmD  79. 

Mass. — Thacher    v.     Dlnsmore,     6 
Mass.  299,  4  AmD  «1. 
■  N.    J. — Perrine   v.    Cheeseman,    11 
N.  J.  L.   174,  19  AmD  388. 

N.  T.— Peo.  V.  Shall,  9  Co*.  778; 
Burnet  v.  Blsco,  4  Johns.  236. 

Pa. — Crawford's    App.,    61    Pa.    6S, 

100  AmD  609;  Pittsburg,  etc.,  R.  Co. 
V.   Peterson.   68.  Pa.   Super.   44. 

Tenn. — Clark  v.  Small,  6  Terg.  418; 
Roper  V.  Stone,  Cooke  497. 

va. — ^Beverley  v.  Holmes,  4  Munf. 
(18  Va.)  96!  Mosby  v.  Leeds,  3  Call 
(7  Va.)  439. 

Eng. — Rann  v.  Hughes.  4  Bro.  P. 
C.  27.  t  Reprint  18,  7  T.  R.  360  note, 

101  Reprint  1014,  6  EiRC  1. 

"All  contracts  are.  by  the  laws 
of  England,  distinguished  into  agree- 
ments by  specialty  and  agreements 
by  parol;  nor  is  there  any  such  third 
class  as  some  of  the  counsel  have 
endeavoured  to  maintain,  as  contracts 
In  writing.  If  they  bo  merely  writ- 
ten and  not  specialties  they  are 
parol   and    a   consideration    must   be 

S roved."     Rann  v.  Hughes  4  Bro.  P. 
.  27,  3  Reprint  18.  7  T.  R.  360  note, 
101  Reprint  1014,  6  BBiC  1. 

[a]  Bepnted  eontnur  mie  of  £ord 
MMirtlelfl.— (1)  Lord  Mansneld  in  an 
early  case  (FUlans  v.  Van  Mlerop,  3 
Burr.  1668,  in  Reprint  1035),  has 
been  said  to  have  ruled  that  a  prom- 
ise if  in  writing  was  bin^llng  with- 
out consideration,  saying  that  con- 
sideration was  simply  necessary  for 
the  sake  of  supplying  evidence  of 
the  promisor's  intention  to  bind  him- 
self, and  that  where  this  was  sup- 
plied by  other  forms,  as  by  writing, 
it  was  not  required.  (2)  The  con- 
trary, however,  was  held  bv  the 
house  of  lords.  Rann  t.  Hughes,  4 
Bro.  P.  C.  27,  2  Reprint  18,  7  T.  R. 
360  note,  101  Reprint  1014,  6  BRC  1. 
(3)  And  It  was  said  by  Lord  Den- 
man,  C.  J.,  that  "eminent  counsel 
who  argued  for  the  plaintiff  In  Lee 
V.  Muggerldge.  5  Taunt.  86,  1  ECL 
32,  128  Reprint  699,  spoke  of  Lord 
Mansfield  as  having  considered  the 
rule  of  nudum  pactum  as  too  nar- 
row, and  maintained  that  all  prom- 
ises deliberately  made  ought  to  '  be 
held  binding.  l  do  not  And  this  lan- 
guage ascribed  to  him  by  any  re- 
porter, and  do  not  know  whether  we 
are  to  receive  it  as  a  traditional  re- 
port, or  as  a  deduction  from  what 
he  does  appear  to  have  laid  down. 
If  the  latter,  the  note  to  Wennall  v. 
Adney.  8  B.  ft  P.  247,  127  Reprint 
137,  shows  the  deduction  to  be  er- 
roneous. If  the  former,  Ijord  Ten- 
terden  and  his  court  declared  that 
thev  could  not  adopt  it  in  Llttlefleld 
V.  Shee.  2  B.  &  Ad.  811,  22  ECL  341. 


109  Reprint  1343."  Eastwood  v. 
Kenyon,  11  A.  ft  B.  438,  449,  39  ECL 
246,    113   Reprint  482,   6   ERC  23. 

TSL  Tracy  v.  Alvord,  118  Cal.  664. 
60  P  767. 

77.  U.  S. — Storm  v.  TT.  S.,  94  XT.  S. 
76,  24  L.  ed.  42.  See  Title,  etc.,  Co. 
V.  Crane  Co.,  219  U.  S.  24,  31  SCt 
140,  56  L.  ed.  72  (where  bond  was 
presumed  to  be  in  consideration). 

Ark. — ^Patton  t.  Ashley,  8  Ark.  290. 

Cal. — McCarty  v.  Beach,  10  <3al.  481. 

Del. — Rogers  v.  Rogers,  22  Del. 
367,  66  A  374;  Garden  v.  Derrlckaon, 
2   Del.   Ch.    388,    96  AmD   286. 

Ga. — Slvell  v.  Hogan,  119  Ga.  167, 
46  SE  67;  Smith  v.  Smith,  36  Oa. 
184,  91  AmD  761;  Rutherford  v. 
State  Baptist  Convention,  9  Ga.  64; 
Lacey  v.  Hutchinson,  5  Ga.  A.  865, 
64  SE  106.  But  see  Sims  v.  Scheuss- 
ler,  6  Oa.  A.  850,  64  SE  99  (holding 
that  want  or  failure  of  consideration 
may  be  pleaded  as  defense). 

111. — ^Adams  v.  Peabody  Coal  Co- 
230  111.  469,  82  NE  645;  Burroughs 
v.  Selleck,  186  111.  A.  446:  Gray  v. 
Bloomlngton,  etc,  R.  Co.,  ISO  111.  A. 
169.  Compare  Ruppert  v.  Frauen- 
knecht,  146  111.  A.  397. 

Ind. — Leonard  v.  Bates.  1  Blackf. 
173. 

Iowa. — Brockway  v.  Harrington, 
82  Iowa  23,  47  NW  1013. 

Kan. — Ruth  v.  Ford,  t  Kan.  17. 

Ky. — Ebnna  v.  McKeniie,  5  B.  Mon. 
314,  43  AmD  122:  McClanahan  v. 
Henderson.  1  A.  K.  Marsh.  388,  12 
AmD  412. 

Me.— Van  Valkenbnnrh  v.  Smith, 
60  Me.  »7:  Wing  v.  (5hase,  36  Me. 
260. 

Md. — ^Ingersoll   v.    Martin.    58    Md. 

67,  42  AmR  322;  Mitchell  v.  WillUm- 
son,  6  Md.  210. 

Mass. — Lodi  V.  Goyette,  219  Mass. 
72,  106  NE  601;  Fletcher  v.  Fletch- 
er, 191  Mass.  211,  77  NE  768;  Gra- 
ham V.  Mlddleby,  185  Mass.  349.  70 
NE  416;  Mather  v.  Corliss,  103  Mass. 
668;  Hayes  v.  Kyle,  8  Allen  300; 
Sumner  v.  Williams,  8  Mass.  162,  6 
AmD  83;  Page  v.  Trufant,  2  Mass. 
169.  3  AmD  41. 

Minn. — Erlckson  v.  Brandt.  63 
Minn.  10,  65  NW  62;  McMillan  v. 
Ames,  33  Minn.  267,  22  NW  612. 

Miss. — Brewer  v.  Bessinger,  26 
Miss.  86. 

Mo. — Bates  V.  Hinton,  4  Mo.  78; 
SUte  V.  Miller,  1  Mo.  A.  48  trev  on 
other  grounds   66   Mo.   328]. 

N.  J.— AUer  v.  AHcr,  40  N.  J.  U 
446. 

N.   T. — Gray   v.    Barton,    66    N.   T. 

68,  14  AmR  181:  Werner  v.  Werner, 
169  App.  Div.  9,  154  NTS  570;  Par- 
ker V.  Parmele,  20  Johns.  130,  11 
AmD   253. 

N.  C. — Wester  v.  Bailey,  118  N.  C. 
193,  24  SE  9;  Angler  v.  Howard.  94 
N.  C.  27;  Parker  v.  Flora,  63  N.  C. 
474;  Harrell  v.  Watson,  63  N.  C.  454; 
Walker  v.  Walker,   36  N.   C.  335, 

Pa. — Clymer  v.  Grofr,  220  Pa.  580, 
69  A  1119.  14  AnnCas  266;  Cosgrove 
V.  Cummlngs,  195  Pa.  497,  46  A  69; 
Anderson  v.  Best,  176  Pa.  498,  35  A 
194;  Burkholder  v.  Plank,  69  Pa.  226; 
Evans  v.  Dravo,  ,24  Fa.  62,  62  AmD 
369;  Tard  v.  Patton.  13  Pa.  278; 
Schuylkill  Nav.  Oo.  v.  Harris.  6  Watts 
&  S.  28:  Orubb  v.  Willis.  11  Serg.  ft 
R.  107;  Weber  v.  Roland.  39  Pa. 
Super.  611:  Owens  v.  Wehrle.  14  Pa. 
Super.  636;  Gelselbrecht  v.  Gelsel- 
brecht,    8    Pa.    Super.    183;    Rogers   v. 


Torpey,  18  Pa,  Dist.  ^663;  In  re 
Bwlng,  35  Pa.  C:o.  217;  Snyder's  Est.. 
7  Kufp  409. 

S.  C— CHisack  V.  White,  2  Mill  279. 
12  AmD  669. 

Va. — Harris  ▼.  Harris,  28  Oratt. 
(64  Va.)   737. 

W.  Va. — Staunton  National  Valley 
Bank  v.  Houston.  «6  W.  Va.  336,  66 
SE    466. 

Wis. — ^Walterman  v.  Norwalk.  146 
Wis.  663,  180  NW  4TS,  AnnCasl912A 
1176. 

Eng.— -Cooch  V.  Goodman,  2  Q.  B. 
680.  42  ECL  817,  114  Reprint  328; 
Pillans  V.  Van  Mlerop,  3  Burr.  1668, 
97  Reprint  1036;  Shubrlck  v.  Sal- 
mond,  3  Burr.  1637,  97  Reprint  1022; 
Bunn  V.  Guy,  4  East  190,  102  He- 
print  803:  Sharington  v.  Strotton. 
Plowd.  298,  76  Reprint  464:  Fallows 
V.  Taylor,  7  T.  B.  476,  lOl  Reprint 
1086. 

Ont. — McEachem  v.  Somerville,  37 
U.  C.  Q.  B.  609. 

See  also  Bonds  |  30;  Deeds  [IS 
C^c  6361;  Seals  136  Cyc  11681. 

[a]  B«M«as  for  vtOa. — (1)  "The 
seal  Imports  a  consideration,  or  ren- 
ders proof  of  consideration  unneces- 
sary; because  the  instrument  binds 
the  parties  by  force  of  the  natural 
presumption  that  an  instrument  ex- 
ecuted with  so  much  deliberation  and 
solemnity  Is  founded  upon  some  suf- 
ficient cause."  Storm  v.  U.  S.,  94 
U.  S.  76,  84,  24  L.  ed.  42.  (2)  "The 
distinction  between  a  deed  and  a 
parol  contract  is  well  settled  at 
common  law,  and  upon  the  basis  of 
sense  and  justice.  The  Inconsiderate 
manner  In  which  words  frequently 
pass  from  men,  would  often  betray 
them  into  acts  of  imprudence,  and 
not  unfrequently,  expose  them  to  the 
artifices  of  fraud,  were  they  not 
placed  under  the  safeguard  of  that 
rule,  which  denies  validity  to  a  parol 
contract,  unsupported  by  a  considera- 
tion. On  the  other  hand,  the  cere- 
monies which  accompany  a  deed  Im- 
ply reflection  and  care;  and  serve  to 
enable  a  man  to  avoid  either  sur- 
prise or  Imposition."  Blouat  v. 
Blount,  4  N.  6.  389,  390. 

[b]  OottsUUratton  not  laftisd. 
"We  are  not  aware  of  any  rule  of 
law,  by  which  a  consideration  is  in- 
ferred from  the  fact  of  the  execu- 
tion of  a  sealed  instrument.  No 
consideration  is  necessary,  in  order 
to  give  validity  to  a  deed.  It  de- 
rives its  efUcacy  from  the  solemnity 
of  its  execution — the  acts  of  sealing 
and  delivery,  not  upon  the  idea,  that 
the  seal  imports  a  consldentiqn.  but 
because  it  is  his  solemn  act  and 
deed,  and  is  therefore  obligatory. 
No  consideration  being  necessary  to 
give  validity  to  a  deed.  It  follows. 
that  the  law  does  not,  from  the  fact 
of  execution,  make  any  inference  one 
way  or  the  other  in  reference  to  a 
consideration.  A  misapprehension  of 
this  subject  may  have  arisen  from 
the  fact,  that,  in  deeds  of  convey- 
ance, operating  under  the  statute  of 
uses,  either  a  valuable  or  a  good 
consideration  Is  necessary,  in  order 
to  raise  the  use.  But  the  general 
rule  is.  a  deed  in  valid  without  a 
consideration.  A  voluntary  bond  for 
money;  executed  to  a  stranger,  and 
professing,  on  its  face,  to  be  without 
consideration,  and  for  mere  friend- 
ship, is  binding."  Walker  v.  Walker, 
35    N.   C.    335,    336. 


For  latsr  eases,  dsvelopments  and  ehanges  in  the  law  see  enraulstlvs  Annotations,  same  title,  page  and  note  number. 
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.dictions'*  whieh  mther  make  a  seal  merely  prima 
facie  evidence  of  eonsideration"  or  abolish  the  dif- 
ference between  sealed  and  unsealed  instruments.** 
It  has  been  held,  however,  that  the  abolition  of  the 
use  of  private  seals  by  statute  does  not  affect  the 
common-law  rule  that  a  seal  imports  a  considera- 
tion.*^ And  the  same  construction  as  to  executed 
and  delivered  instruments  has  been  given  a  statute 
making  a  seal  on  an  executory  instrument  merely 
presumptive  evidence  of  consideration.*'  In  equity 
it  has  always  been  permissible  to  inquire  into  the 
consideration  of  a  sealed  instrument;**  and  at 
common  law  there  were  certain  exceptions  recog- 
nized to  the  general  rule  in  cases  where  there  had 
oeen  a  failure  of  consideration,**  where  the  con- 
sideration was  immoral  and  unlawful,**  or  where 
the  contract  was  in  unlawful  restraint  of  trade.** 
[i  148]'    4.    Oontracta  of  Bacord.    Contracts  or 

Xstovptf  to  Aaay  raeSMa  of  eonald- 
«imtloa  see  E^stoppel  ri6  Cyc  70S]. 

78.  See  statutory  provisions. 

79.  See  statutory  provisions:  and: 
Mich.— Axe    V.    Tolbert,    179    Mich. 

R5«.  146  NW  418;  Hobba  v.  Brush 
Electric  Ltsht  Co.,  76  Mich.  SBO.  42 
NW  9(5. 

N.  J.— AHer  v.  AHer,  40  N.  i.  U 
446. 

N.  T. — ^Vulcan  Iron  Works  v.  Pltts- 
burs-Eastem  Co.,  144  App.  Div.  827, 
129  NTS  676;  Howie  v.  Kaanowlu, 
83  App.  Div.  296,  82  NTS  42;  Wil- 
liams V.  Whlttel,  69  App.  Div.  340, 
74  NTS  820;  Rothschild  v.  Prank. 
14  App.  Div.  399,  43  NTS  961;  Case 
V.    Bouerhton,   11   Wend.    106. 

Or. — Miles  v.  Bemenway.  6}  Or. 
318.  Ill  P  896,  117  P  273;  Dickey  v. 
Jackson,   47  Or.   S31,   84   P  701. 

Wis. — Slxta  V.  Ontonaeon  Valley 
Land  Co..  148  Wis.  186.  134  NW  841. 

[a]  AvpUoatioiis  of  mls^^ — (1)  The 
rule  created  by  statute  that  sealed 
instruments  may  be  impeached  for 
want  of  consideration  applies  with 
«qual  force  to  all  sealed  Instruments 
between  party  and  party.  Hobbs  v. 
Brush  Blectrlc  Liarht  Co.,  76  Mich. 
«<0.  42  NW  966.  (2)  A  seal  even  on 
an  executory  Instrument  is  presump- 
tive evidence  of  a  sufllcient  consid- 
eration. Carey  v.  Dyer,  97  Wis.  664, 
78   NW  29. 

[b]  Bstattal  of  psMmntptloa, — 
(1)  The  presumotlon  of  considera- 
tion for  a  sealed  aKreement  is  not 
overcome  by  proof  that  the  nominal 
consideration  was  not  paid,  without 
proof  that  the  act  forminir  the  real 
consideration  was  not  performed. 
Kam  V.  Benjamin,  10  App.  Div.  419, 
42  NTS  99  [aft  168  N.  Y.  726  mem, 
63  NB  1126  mem].  (2)  The  presump- 
tion is  not  overcome  by  showlngr 
that  the  nominal  consideration  was 
not  paid,  where  the  contract  recites 
"other  valuable  considerations."  Wil- 
liams V.  Whittell.  69  App.  Div.  340, 
74  NTS  820.      ' 

SOi  Be*  statutory  provtsions;  and 
Giles  V.  Williams,  8  Ala.  316.  87 
AmD  698;  Smith  v.  Busby,  16  Mo. 
38«,    67   AmD   207. 

81.  Monro  v.  National  Surety  Co., 
47  Wash.  488.  489,  92  P  280  (where 
the  court  said:  "The  common  law 
rule  that  a  seal  imports  a  considera- 
tion is  a  positive  rule  of  law,  and 
not  a  mere  rule  of  procedure"). 

88.  Hull  V.  Hull,  172  App.  Dlv. 
287,    168  NTS   743. 

83;  Ala. — Roney  v.  Moss,  74  Ala. 
390. 

Oa. — liacey  y.  Hutchinson,  6  Oa. 
A.    866,   64   SB   105. 

Ky. — Buford  v.  McKeOk  1  Dana 
107. 

Md. — Snyder  v.  Jones,  88  Md.  642; 
Black  V.  Cord,  2  Harr.  A  O.  100. 

Minn. — ^Hale  v.  Dressen,  73  Minn. 
277,  76  NW  31;  Lamprey  v. '  Lam- 
prey.   29   Minn.   161,   12   NW  614. 

Mo. — Bosley  V.  Bosley,  86  Mo.  A. 
424. 

N.  T. — ^Hayes  v.  Kershow,  1 
Sandf.   Ch.   268. 

Pa. — Kesler  v.  Taylor,  63  Pa.  467, 


obligations  of  record,  as  judgments  and  reoogni- 
zanoes,  need  no  consideration  to  render  them  bind- 
ing, bnt  derive  their  force  from  the  fact  that  they 
have  been  promulgated  by,  or  are  founded  on,  the 
authority,  and  receive  the  sanction,  of  a  court  of 
record.*' 

[(  149]  6.  StatTitory  Obligations.  A  statutory 
obligation  on  a  bond  or  other  obligation  made  valid 
and  authorized  by  positive  law  needs  no  considera- 
tion to  support  it.** 

[i  150]  0.  "What  Oonttitntes  a  Oonsideration — 
1.  General  Bnls  and  Uliutrations — a.  Statement  of 
Bnle.  It  may  be  laid  down  as  a  general  mle,  in 
accordance  with  the  definition  given  above,**  that 
there  is  a  sufficient  consideration  for  a  promise  if 
there  is  any  benefit  to  the  promisor  or  any  loss  or 
detriment  tfi  the  promisee.""  It  is  not  necessary 
that    a    benefit    should,  accrue    to    the    person 


91  AmD  221;  Baylar  v.  Com.,  40  Pl 
37.   80  AmD  651. 

Tex. — Short  v.  Price,   17  Tex.   397. 

Va. — Keffer  v.  Orayson,  76  Va.  617, 
44  AmR  171. 

Wis.— Williams  v.  Williams.  60 
Wis.  311,  6  NW  814;  Smith  v.  Wood, 
12  ^71s    382 

EnK.-^KekswIch  v.  Hanninr,  1  De 
O.  M.  ft  O.  176.  60  BngrCh  136,  42 
Reprint  619;  Walrand  v.  Walrand,  1 
Johns.  18,  70  Reprint  322. 

"The  idea,  which  seems  to  have 
had  so'me  countenance  from  a  few 
old  cases,  that  an  agreement  in  writ- 
ing would  be  specifically  enforced, 
merely  because  it  was  solemnised 
by    the    signature    and    seal    of    the 

?arty.  has  been  long  exploded."    Bu- 
ord   V.   McKee.    1    Dana   (Ky.)   107, 
108. 

SstOBpol  to  Amy  vseltal  of  eoa- 
sldarauon  see  Blstoppel  [16  Cyo  708]. 

84.  Tard  v.  Patton,  13  Pa,  278. 

85.  V.  8. — Kennett  v.  CHiambers, 
14  How.  88.  14  L.  ed.  316. 

Ky. — ^Wilhlte  v.  Roberts,  4  Dana 
172. 

N.  T.— Gray  v.  Hook.  4  N.  T.  449; 
Bruce  v.  Lee,   4  Johns.  410. 

N.  C. — Loiran  v.  Plummer,  70  N.  C. 
888;  Martin  v.  Amos,  36  N.  C.  201. 

Pa. — Oompers  v.  Rochester,  66  Pa. 
194;  Fox  V.  Mensch,  8  Watts  ft  S. 
444. 

Enr. — Collins  V.  Blantem,  2  Wtls. 
C.  P.   841,    96   Reprint   847. 

[a]  Baasoa  for  tka  axosptloB. — 
"The  object  of  all  laws  Is  to  repress 
Vice  and  to  promote  the  general  wel- 
fare of  the  State;  and  no  one  can  be 
assisted  by  the  law  In  enforcing  de- 
mands, founded  on  a  breach  or  vio- 
lation of  its  principles.  .  .  .  It  is 
the  public  good,  which  allows  a  con- 
tract to  l>e  Impeached,  for  the  ille- 
gality of  the  consideration.  Nor 
does  a, seal,  which  in  itself  imports 
a  consideration,  protect  the  contract 
from  being  investigated  in  a  Court 
of  Common  Law.  A  defendant,  there- 
fore, though  he  is  not  at  liberty  to 
show  that  a  bond,  executed  by  him, 
is  without  consideration,  mar  never- 
theless, prove  that  the  consideration, 
upon  which  it  was  given,  is  Illegal, 
as  being  immoral  or  contrary  to 
ubiic  policy."  Martin  v.  Amos,  36 
".  C.  201,  202. 

86w  Alger  v.  Thacher,  19  Pick. 
(Mass.)  61,  31  AmD  119;  Palmer  v. 
Stebblns,  3  Pick.  (Mass.)  188,  16 
AmD  204-  Gompers  v.  Rochester,  66 
Pa.  194;  Yard  v.  Patton,  IS  Pa.  285; 
Mallan  v.  May,  11  M.  ft  W.  663,  152 
Reprint  967,  6  ERC  393;  Mltchel  v. 
Reynolds,  1  P.  Wms.  181,  24  Reprint 

87.  Chltty  Ctontr.  p  3. 
audCBUBt   as    eomtiaot   see   Judg- 
ments  123  C^c  6731. 

Beoognlsaaoe  as  ooatraot  see  Re- 
eognlzances   [84   Cyc  639]. 

88.  111. — Carpenter  v.  Mather,  4 
111.   374. 

Nebr. — State  v.  Pazton,  66  Nebr. 
110,  90  NW  983. 

N.  T. — ^Mlttnacht  v.  Kellermann, 
106  N.  T.  461,  12  NB  28;  Thompson 


&^ 


V.  Blancbard.  3  N.  T.  336;  Turner 
V.  Hadden.  62  Barb.  480;  Blldersee 
V.  Aden,  62  Barb.  176.  12  AbbPrNS 
324;  Slack  v.  Heath,  4  B.  D.  Smith 
96.- 

Oh. — ^Bnfllngton  v.  Bronson,  61  Oh. 
St.  231.   56  NE  762. 

Pa^ — gtemer  v.  Palmer,  84  Pa.  181. 

[a]  aijiiiss  promiss.— A  statu- 
tory obligation  Is  a  sufllcient  con- 
sideration to  sustain  an  express 
promise,  as  the  promise  of  a  father 
of  a  bastard  to  maintalti  It.  Har- 
groves  V.  Freeman,  13  Oa.  342.  See 
Bastards  |   37. 

88.    See  supra  i  144. 

•0.  U.  S. — Grandln  v.  U.  S.,  22 
WalL  496.  22  L.  ed.  868;  Emsrson  v. 
Slater,  22  How.  28,  16  L.  ed.  360; 
Oondlt  V.  Bergmeier,  63  Fed.  937; 
Shirty  V.  Harris,  21  P.  Cas.  No. 
12,798,   3    McLean  380. 

Ala. — Alabama,  etc.,  R.  <3o.  v. 
South,  etc.,  Alabama  R.  Co.,  84  Ala. 
6T0,  3  8  286,  5  AmSR  401;  Hatton  v. 
Jordan,  29  Ala.  266;  Holt  v.  Robin- 
son, 21  Ala.  106,  66  AmD  240;  Brad- 
ford V.  Ooldsborqugh,  16  Ala.  311; 
DlUworth  V.  Holmes,  etc,  Co.,  (A.) 
73  S   388. 

Ark.— Nothwang  v.  Harrison.  191 
SW  2;  Phoenix  Cement  Sidewalk  Co. 
V.  Russellville  Water,  etc,  Co.,  101 
Ark.  22,  140  SW  996;  Bell  v.  Green- 
wood,  21  Ark.  249. 

Cal. — Knoch  v.  Halsllp,  188  Cal. 
146,  124  P  998:  VisalU  Gas,  etc.,  Co. 
V.  Sims,  104  Cat  326,  87  P  1042,  43 
AmSR  106;  Clark  v.  Troy,  20  Cal. 
219;  Parsons  v.  Cashman,  23  Cal.  A. 
298.   137  P  1109,  1111. 

Colo. — Bennett  v.  Morse,  6  Colo.  A, 
122.  39   P  682.  '^ 

Conn. — Lewis  v.  Phcenlx  Mat.  L. 
Ins.  Co.,  39  Conn.  100;  Clark  v.  Gay- 
lord.  24  Conn.  484. 

Pla. — Hunter  v.  Wilson,  21  Pla. 
260. 

Ga. — Turman  v.  Smarr,  146  Oa. 
312,  89  SB  214;  Hill  v.  Horsley.  142 
Oa.  12,  82  SB  226;  Sanders  v.  darter, 
91  Oa.  450,  17  SE  846;  Porter  v. 
Pool,  62  Ga.  288;  Molyneux  v.  Col- 
lier, 17  Ga.  46:  Tlllinghast  v.  Banks. 
1.4  Oa.  649;  Wilson  v.  McDougald,  12 
Ga.  A.  74,  76  SE  766. 

111. — Peo.  V.  Commercial  L.  Ins.  Co., 
247  111.  92.  93  NE  90;  Pratt  v.  Paris 
Oas  Light,  etc.,  Co.,  166  111.  631,  40 
NE  1032;  Doyle  v.  Knapp.  4  111.  334: 
Federal  L.  Ins.  Co.  v.  Griffln,  173 
111.  A.  6;  Ruppert  v.  Prauenknecht, 
146  111.  A.  397;  McKinney  v.  Arm- 
strong, 97  111.  A.  208. 

Ind, — Taylor  v.  Williams,  120  Ind. 
414.  22  NE  118:  Wolford  v.  Powers, 
86  Ind.  294,-44  AmR  16;  Starr  v. 
Elarle,  43  Ind.  478;  Glasgow  v.  Hobbs, 
32  Ind.  440;  Miller  v.  Upton,  6  Ind. 
63;  Ft  Wayne,  etc..  Tract.  Co.  v. 
Justus,  (A.)  108  NE  7-64-  Cates  V. 
Seagraves,  66  Ind.  A.  486,  106  NE 
594. 

Ind.  T. — Doherty  v.  Arkansas,  etc., 
R.  Co.,   6  Ind.  T.   637,   82   SW  899. 

Iowa. — ^Handrahan  v.  O'Regan.  46 
Iowa  298;  Mills  v.  Brown,  11  Iowa 
814. 
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making  the  promiae;  it  is  suffieient  that  something 
valuable  flows  from  the  person  to  whom  it  is 
made,  or  that  he  suffers  some  prejudice  or 
inconvenienee,  and  that  the  promise  is  the  induce- 
ment to  the  transaction."    Indeed  there  is  a  con- 


sideration if  the  promisee,  in  return  for  the  prom-^ 
ise,  does  anything  legal  which  he  is  not  bound  to' 
do,  or  refrains  from  doing  anything  which  he  has 
a  right  to  do,  whether  there  is  any  actual  loss  or 
detriment  to  him  or  actual  benefit  to  the  promisor 


Kan. — Holmden  v.  Janes,  42  Kan. 
19t.  i»  P  92. 

Ky. — Shadwlck  v.  Smith,  147  Ky. 
IBS, '  14J  SW  1027;  Van  Winkle  v. 
Klntr.  14S  Ky.  691,  693,  141  SW  48 
[quot  Cyc}:  wiierht  v.  Bayless,  118 
SW  918,  920  [quot  Cycl;  Talbott  v. 
Stemmons,  89  Ky.  222,  12  SKr  297,  11 
KyL.  461,  25  AmSR  531,  5  LRA  866; 
Butt  V.  Napier,  14  Bush  39. 

La. — Dean  v.  Wade,  16  Ia.  Ann. 
230. 

Me. — ^Bigelow  ▼.  Bigelow,  9S  M6.  17, 
49  A  49;  Pierce  v.  Weymouth,  46  Me. 
481;  Kavanaugh  v.  Saunders,  8  Me. 
422;  Fisher  v.  Bartlett,  8  Me.  122, 
22    AmD    226. 

Md. — Chlcora  Pertill«er  Co.  v.  Dun- 
an,  91  Md.  144,  4«  A  347, -60  LBA 
401;. Steele  v.  Steele,  76  Md.  477,  23 
A.  969;  Devecmon  v.  Shaw,  69  Md. 
199,  14  A  474,  9  AmSR  422;  Ohlen- 
dort  V.  Kanne,  66  Md.  496,  8  A  361. 

Mass. — Hall  v.  Sears,  210  Mass. 
186,  96  NE  141;  Gunther  v.  Gunther, 
181  Mass.  217.  63  NE  402;  Tarbell  v. 
Linehan,  151  Mass.  448,  24  NE  326; 
OottaRe  St.  M.  E.  Church  v.  Kendall. 
181  Mass.  628,  28  AmR  286;  Doyle 
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Barb.  326;  Dutch  v.  Harrison,  87  N. 
Y.  Super.  306;  Stone  v.  Demarest,  95 
Miae.  643.  169  NYS  800;  Ward  v.  Erie 
R.  Co..  87  Misc  366.  149  NYS  717; 
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Agency,  80  Misc.  369.  142  NYS  548 
[rev  on  other  grounds  83  Misc.  130, 
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Education,  220  Pa.  668,  70  A  433; 
Presbyterian  Bd.  of  Foreign  Missions 
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W.  Va. — ^Rutherford  v.  Rutherford, 
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Ala.  670.  3  S  286,  6  AmSR  401;  Baum- 
hauer  v.  McGlll,   (A.)  73  S.  753. 
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or  not.**  On  the  9ther  hand  t&ere  is  no  considera- 
tion for  a  promise  where  no  benefit  is  conferred  on 
the  ■  promisor  nor  detriment  BufEered  by  the  prom- 


isee, and  the  promisor  neither  undertakes  to  do 
anything  which  he  is  not  bound  to  do  nor  forbeara 
to  do  anything  which  he  has  a  right  to  do.*'    Th» 


non.  89  Nebr.  SOS,  ISZ  NW  E3S-  Mack 
T.  Mack.  87  Nebr.  819,  US  NW  627. 
31  L.RANS  441:  Henrv  v.  Dussell,  71 
Nebr.  691,  99  NW  484;  Faulkner  v. 
Gilbert  57  Nebr.  544,  77  NW  1072; 
Ricketts  T.  Scothom,  67  Nebr.  51.  77 
NW  865.  78  AmSR  491.  42  LRA  794. 

N.  H.— Frye  v.  Hubbell,  74  N.  H. 
358,  68  A  325.  17  LRANS  1197; 
UndertilU  v.  Gibson,  2  N.  H.  352.  9 
AmD  82:  Fanner  ▼.  Stewart,  2  N.  H. 
97. 

N.  J.— Holt  T.  U.  S.  eecuritr  L. 
Ins.  Co-  74  N.  J.  U  7»6.  67  A  118,  11 
LRANS  100,  13  AnnCas  1106;  Con* 
over  V.  SUllwelL  34  N.  J.  L.  54;  Day 
V.  Gardner.  42  N.  J.  Eq.  199,  7  A  365. 

N.  Y. — Rector,  etc.,  St.  Mark's 
Church  V.  Teed,  120  N.  T.  688,  24  NB 
1014:  White  v.  Baxter.  71  N.  T.  454; 
Sands  v.  Crooke,  46  N.  T.  564:  Kiev 
T.  Hi^Klns,  59  App.  Dlv.  681,  69  NTS 
826  (rev  33  Misc.  367.  68  NTS  453]: 
Wilson  V.  Baptist  Elducatlon  Soc,  10 
Barb.  308;  Scanlon  v.  Wallaeh.  68 
Misc.  104,  102  NTS  1090;  Seaman  v. 
Seaman.  18  Wend.  S81;  Powell  ▼. 
Brown,  8  Johns.  160. 

N.  C— Kirkman  ▼.  Hodgln.  151  N. 
C  588.  66  SB  616;  New  Hanover  Bank 
V.  Bridsers.  98  N.  C  67.  8  SB  826,  2 
AmSR  817;  Little  T.  McCkrter,  89  N. 
C.  233;  Watkins  T.  Jamea,  50  N.  C. 
105;  Brown  t.  Ray,  32  N.  C.  72,  51 
AmD  379. 

Oh. — WriKht  V.  Snell,  22  Oh.  Clr. 
Ct.  86,  12  Oh.  Clr.  Dee.  308. 

Okl. — Ball  T.  White.  160  P  901.  903 
[quot  Cyc], 

Or. — Meyer  v.  Livesley,  56  Or.  888, 
107  P  476.  108  P  121. 

Pa. — ^Hind    v.    Holdship,    2    Watts 

104.  26  AmD  107;  Rogers  ▼.  Torpor, 
18  Pa.  Dist  663. 

S.  C— Corbett  v.  Cochran,  21  S.  C. 
I<.  41.  80  AmD  348. 

S.  D. — Clement  v.  Rowe^  38  S.  D. 
499.  146  NW  700. 

Tenn. — Lowry  v.  Stapp.  (Ch.)  58 
SW  194. 

Tex. — Williams  v.  City  Nat.  Bank, 
(Civ.  A.)  166  SW  130;  McKinney  v. 
Rowson,  (Civ.  A.)  146  SW  643. 

Vt.— Dorwin  v.  Smith,  35  Vt.  69. 

Waah. — St&ver     v.      Mlsalmer,      6 
Wash.  178.  32  P  995.  36  AmSR  142. 
'   Wis. — ^Pabst    Brawiner   Co.    v.    Mil- 
waukee,  126   Wis.    110.   106   NW   663. 

Wyo. — Barrett  v.  Mahnken,  6  Wyo. 
641.  48  P  202,  71  AmSR  963. 

'Eiag. — ^Flemingr  v.  New  Zealand 
Bank.  [1900]  A.  C.  677:  Thomas  v. 
Thomas,  2  Q.  B.  861,  42  BCL  946,  114 
Reprint  380;  Snadwell  v.  Shadwell,  8 
C.  B.  N.  S.  159.  99  BCL.  169.  142  Re- 

Ertnt  62,  6  BRC  9;  Jones  v.  Ashburn- 
am,  4  Bast  455,  102_Reprlnt_90S; 
Liane  v.  Mallory,  Hob.  4,  80  Reprint 
164;  Williamson  v.  CHements,  1  Taunt. 
523,  127  Reprint  936;  Ashwell  v.  Stan- 
ton. 16  T.  L.  R.  899. 

Newfoundl. — Newfoundland  Assur. 
Co.  V.  Barron,  4  Newfoundl.  103. 

Ont.— Reed  v.  Carrall.  7  U.  C.  C.  P. 
2S3. 

**A  consideration  la  sulBclent.  If  It 
arises  from  any  act  of  the  plain- 
tiff from  which  the  defendant  or  a 
stranger  derives  any  benefit,  however 
small.  If  such  act  la  performed  by 
the  plaintur.  with  the  assent,  express 
or  Implied,  of  the  defendant;  or  by 
reason  of  any  damage,  or  any  sus- 
pension or  forbearance  of  the  plain- 
tilTs  right  at  law  or  in  equity;  or 
any  insslbiUty  of  loss  occasioned  to 
the  plaintiff  by  the  promise  of  an- 
other, although  no  actual  benefit  ac- 
crues to  the  party  undertaking." 
Hind  V.  Holdship.  2  Watts  (Pa.)  104. 

105.  26  AmD  107. 
"Consideration     means     something 

wblch  Is  of  some  value  In  the  eye  of 
the  law.  moving  from  the  plaintiff: 
it  may  be  some  beneflt  to  the  plain- 
tiff, or  some  detriment  to  the  defend- 
ant; but  at  all  events  It  must  be  mov- 
iag  from  the  nlaintlff."  Thomas  v. 
Tbomas.  2  Q.  B.  861,  859,  42  BCL  945, 
114  Reprint  230. 

'XSonsideratlon,    like    every    other 


part  of  a  contract,  must  be  the  result 
of  agreement.  The  parties  must  un- 
derstand and  be  Influenced  to  the  par- 
ticular action  by  something  of  value 
or  convenience  and  Inconvenience, 
recognised  by  all  of  them  as  the  mov- 
ing cause.  That  which  is  a  mere  for- 
tuitous result  flowing  accidentally 
from  an  arrangement,  but  in  no  de- 
gree prompting  the  actors  to  it,  is 
not  to  be  esteemed  a  legal  considera- 
tion." Klrkpatrlck  v.  Muirhead,  16 
Pa.  117.  126  [quot  In  re  Dutton.  181 
Pa.   426.   436.   37  A  582]. 

[a]  Ulnstratioaa. — (1)  Where  a 
grandfather  gave  his  granddaughter 
a  nonnegotiabla  note  for  two  thou- 
sand dollars,  saying,  "I  have  fixed 
out  something  that  you  have  not  got 
to  work  any  more,"  and  the  girl 
thereupon  gave  up  her  employment, 
it  was  held  that  the  grandfather  was 
liable  on  the  note.  Ricketts  v.  Scot- 
hom, 57  Nebr.  51,  54,  77  NW  366,  73 
AmSR  491,  42  LRA  794.  (2)  Where 
a  restaurant  keeper  who  was  averse 
to  boarding  certain  nonunion  men 
who  were  taking  the  places  of  strik- 
ers, fearing  that  to  do  so  would  in- 
jure her  business,  agreed  to  board 
them  in  oonslderation  of  defendant's 
furnishing  a  certain  number  of  men 
for  at  least  aix  months  and  paying 
her  a  certain  price  for  each  boarder, 
the  contract  was  not  without  con- 
sideration. Marr  v.  Burlington,  etc., 
R.  Co.,  121  Iowa  117,  96  NW  716.  (3) 
An  oral  promise  by  one  brother  to  an- 
other to  care  for  a  third  brother  who 
is  an  Imbecile  during  life  Is  a  auffl- 
clent  consideration  for  a  promise  al- 
though neither  the  promisor  nor  the 
promisee  Is  legally  bonnd  to  care  for 
the  Imbecile.  Harlan  v.  Harlan.  102 
Iowa  701.  78  NW  386. 

90.  Ind.— storms  v.  Storma  21 
Ind.  A.  191.  51  NB  956. 

Iowa. — Blake  v.  Robinson,  129  Iowa 
196.  106  NW  401:  Merchant  v. 
O'Rourke,  111  Iowa  861.  82  NW  769. 

Kan.— Dendy  v.  Russell,  67  Kan. 
721.  74  P  248. 

Ky.— McDevitt  ▼.  Stokes.  174  Kjr. 
515.  519,  192  SW  681  [quot  C^cl; 
Bramlette  ▼.  Boyea  4  KyL  196,  11 
Ky.  Op.  711. 

Me. — Blgelow  v.  Blgelow,  95  Me.  17, 
49  A  49. 

Md. — Devecmon  v.  Shaw.  69  Md. 
199.  14  A  464,  9  AmSR  422. 

Masa — ^Hali  t.  Seara  210  Mass.  186. 
96  NB  141;  McKay  ▼.  Myers,  168 
Mass.  312,  47  NB  98. 

Mich. — Johnston  ▼.  Steams.  160 
Mich.  247,  126  NW  29:  Belstle  v.  Mc- 
Connell,  141  Mich.  462.  104  NW  729; 
Buhler  v.  Trombly,  139  Mich.  567. 
S72.  103  NW  647,  108  NW  348  (quot 
Cyc);  Moore  v.  Detroit  Locomotive 
Works,    14  Mich.   866. 

Mo.— Olade  T.  Ford.  131  Mo.  A. 
164.    Ill   SW  186. 

N.  H.— White  T.  Foola  78  N.  H. 
403.  62  A  494. 

N.  J.— Collier  V.  De  Brigard.  80  N. 
J.  Jj.  94.  77  A  618. 

N.  Y.— Hamer  v.  Sldwa^  184  N.  T. 
538,  27  NB  256.  21  AmSR  463.  12 
LRA  463;  Street  v.  Gait.  136  App; 
DlY.  724.  726,  121  NYS  614  faff  202 
N.  T.  575  mem.  96  NB  1132  mem. 
and  dt  Cyc];  Lord  v.  Hull,  80  App. 
Dlv.  194.  80  NYS  821  [aff  37  Mlsa  88. 
74  NTS  711.  and' rev  on  other  grounds 
178  N.  Y.  9.  70  NB  69.  102  AmSR 
4841;  Wilkinson  v.  Kingston  Chamber 
of  Commerce,  73  Mlso.  141,  130  NYS 
676;  Barry  v.  Smart  Set  Pub.  Co.,  45 
Misc.  402,  90  NYS  455. 

N,  C. — Spencer  v.  Bynum.  169  N.  0. 
119,  85  SB  216.  218  [quot  Cyc1: 
Leaksvllle-Spray  Inst.  v.  Mebane,  166 
N.  C.  644,  660.  81  SE  1020  [quot  Cyc]. 

Oh. — Saunders  v.  Pope,  1  Oh.  486. 

Okl.— Sharp  v.  Quthrie.  152  P  403. 
408  [quot  C!yc];  Ball  v.  White.  150 
P  901. 

Pa. — ^Presbyterian  Bd.  of  Foreign 
Missions  v.  Smith.  209  Pa.  361.  58  A 
689;  MoSorley  v.  Coyle,  40  Pa  Super. 
560;  Fldler  ▼.  Rehmeyer,  84  Pa. 
Super.  276. 


R.  I. — Darcey  v.  Darcey.  29  R.  L 
384.  71  A  695,   23  LRANS  886. 

Tex. — Hodo  V.  Leeman.  27  Tex.  Civ. 
A.  204.  65  SW  381. 

Utah. — State  Nat.  Bank  v.  Nelson. 
38  Utah  169,  177.  Ill  P  907  [quot 
Cyc]. 

Vt. — Bedford  v.  CAandler,  81  Vt. 
270,  69  A  874,  130  AmSR  1067.  IT 
LRANS  1239;  Pond  V.  Pond.  79  Vt. 
352.  65  A  97,  8  LRANS  212. 

Wash. — Jennings  v.  Horton.  48 
Wash.  301,  308,  86  P  576   [quot  Cyc]. 

W.  Va. — Barbour  County  Ct.  ▼, 
Hall.  61  W.  Va.  269,  41  SB  119. 

Wyo. — Barrett  v.  Mahnken,  6  Wyo. 
641.  48  P  202.  71  AmSR  963. 

Bng. — Currle  v.  Mlsa.  L.  R,  1ft 
Bxch.  163,  4  BRC  317  [app  dism  1 
App.  Cas.  554]. 

fa]  A  teat  of  good  eoaalAaratioa. 
for  a  contract  is  whether  the 
promisee,  at  the  instance  of  the 
promisor,  has  done,  forborne,  or  un- 
dertaken to  do  anything  real,  or 
whether  he  has  saffered  any  detri- 
ment, or  whether,  in  return  for  tha 
Eromise,  he  has  done  something  that 
e  was  not  bound  to  do,  or  has  prom- 
ised to  do  some  act  or  to  abstain 
from  doing  something.  Presbyterian 
Bd.  of  Foreign  Missions  v.  Smith. 
209  Pa.  361,  «8  A  689. 

[b]  XUaat(atloa<— A  testator  gava 
the  use  of  his  home  farm  to  his  wife 
for  life,  and  then  to  a  daughter  of  a 
former   marriage    for    her   life,    and 

grovided  that  the  daughter  should 
ave  a  home  on  the  farm  as  long  aa 
she  desired  and  be  supported  out  of 
the  income  thereof,  provided  she  con- 
tinued to  live  there  and  rendered  rea- 
sonable asststanca  The  daughter, 
after  ooncluding  to  go  away,  entered, 
into  an  agreement  with  the  wife, 
whereby  the  daughter  was  to  remain 
at  the  farm  and  receive  from  the 
wife  for  services  in  addition  to  her 
support  a  fixed  sum  per  week.  It 
was  held  that  as  the  daughter  waa 
under  no  obligation  to  remain  on  the 
farm  the  agreement  was  founded  on 
a  valid  consideration  entitling  her  to 
enforce  her  claim  against  the  estate 
of  the  wife.  Pond  v.  Pond,  79  Vt. 
362,   65   A   97,   8   LRANS   212. 

9S.  U.  S.— Patton  vi  Wells,  121 
Fed.  337,  57  CCA  661;  Arnold  v. 
Scharbauer,  116  Fed.  492. 

Ala.— Able  V.  Gunter.  174  Ala.  389. 
67  S  464;  Johnson  v.  Sellers,  33  Al^ 
265. 

Ark. — Feldman  v.  Fox.  112  Ark. 
223,  164  SW  766;  Duncan  ▼.  Scott 
County.  68  Ark.  276,  67  SW  934; 
Reynolds  v.  Reynolds,  66  Ark.  369. 
18  SW  377;  Sumpter  v.  Arkansas  Nat. 
Bank.  69  Ark.  224.  62  SW  577. 

Cal.— Lienlng  v.  Gould.  13  Oal.  698. 

Colo. — Hobson  v.  Anderson,  34  Colo.. 
444.   83  P  634. 

D.  C. — Baker  v.  Cummlngs,  4  App. 
230;  Merrick  v.  Glddlngs,  12  D.  C 
394 

<ja.— Dillard  v.  Dlllard.  118  Oa  97, 
44  SB  886;  Bush  v.  Rawlins.  89  Oa. 
117.  14  SB  886. 

111.— Phcenlx  Ine.  Co.  v.  Rink.  110 
III.  638;  Moon  v.  JMininga  8  III.  A. 

Ind. — Holmes  v.  Boyd.  90  Ind.  312; 
Ford  V.  Gamer,  16  Ind.  298;  Caylor  t. 
Caylor,  22  Ind.  A.  666,  52  NB  485,  72 
AmSR  331. 

Iowa. — Forrest  v.  OBryan,  126- 
Iowa  571,  102  NW  492;  Blast  Omaha. 
Land  Co.  v.  Hanson,  117  Iowa  98,  90 
NW  705;  Chapln  v.  Brown.  83  Iowa 
166.  48  NW  1074.  32  AmSR  297.  12 
LRA  428;  Ayres  v.  Chicago,  etc.,  R. 
Co..  52  Iowa  478,  3  NW^  522. 

Kan.— Schuler  v.  Myton,  48  Kan. 
282.  29-  P  163. 

Ky.— McDevitt  v.  Stokes.  174  Ky. 
516,  619.  192  SW  681  [quot  Od: 
Howard  v.  McNeil,  78  SW  142.  25- 
KyL  1394;  Bblln  v.  Miller.  78  Ky. 
371;  Ford  v.  Crenshaw,  1  LItt.  68; 
Osborne  v.  Bradshaw.  6  Ky.  Op.  424. 

Me. — ^Whlte  V.  Oakes,  88  Me.  367.. 
34  A  176. 

Md.— Schroeder    ▼.    Fink,    60    Md.. 
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detriment  to  the  promisee  which  auffiees  as  a  oon- 
sideration  for  a  oontraet  must  be  a  detriment  on 
entering  into  the  eontract,  not  from  the  breach  of 
it.**  It  makes  no  difference  that  one  to  trhom  a 
naked  promise  was  made  has  suffered  damage 
through  relying  or  acting  on  it."  The  act  which 
constitutes  the  consideration  must  be  at  the  in- 
stance of  the  promisor."  In  the  matter  of  a  bene- 
fit, a  mere  expectation  or  hope,"^  or  a  contingent 
benefit,"  is  sufficient,  as,  for  example,  the  expecta- 
tion of  advantage  or  profit  from  the  thing  prom- 


iaed* 

HitoppeL  It  has  been  said  thai  every  soffieient 
consideraticm,  althoiq^  not  technically  an  estoppel, 
contains  the  substantial,  elements  of  an  estoppel  in 
pais,  since  one  man  by  his  promise  induces  another 
to  change  his  situation,  and  to  repudiate  his  prom- 
ise would  enable  him  to  perpetrate  a  fraud.* 

[f  151]  b.  ninstrations  of  Bnle— (1)  Sala, 
Transfer,  or  Assignment  of  Property  Oenerally. 
A  valuable  consideration  may  rest  in  the  transfer 
of,  or  promise  to  transfer,  real  or  personal  pit»p- 


436:  Smith  v.  Biaston,  S4  Md.  1S8,  SB 
AmR  36S. 

Mass. — Massachusetts  Mut.  L.  Ins. 
Co.  T.  Green,  186  Mass.  S06,  70  NB 
203;  Warren  v.  Hodgre,  121  Mass.  106; 
Vincent  T.  Gortiam,  3  Meta  343.  See 
Shattuck  T.  Eastman,  12  Allen  S69 
(holding    that   a    promlsA    to    pay    a 

Eerson  for  the  dotnir  of  a  thing  which 
as  already  been  done  by  another  Is 
without  consideration). 

Mich. — Leeson  ▼.  Anderson,  99 
Mich.  247,  68  NW  72,  41  AmSR  697. 

Minn. — 'Lankton  t.  Stewart,  27 
Minn.  346.  7  NW  360. 

Miss.— Keith  V.  Miles,  39  Miss.  442, 
77  AmD  686. 

Mo. — Oloeckner  v.  Klttlaus,  192  Mo. 
477,  91  SW  126:  Wendover  v.  Baker, 
121  Mo.  273,  26  SW  918;  Fuller  T. 
Tootle-Campbell  Dry  Goods  Co.,  189 
Mo.  A.  614,  176  SW  1091;  Sooy  v. 
Winter,  188  Mo.  A.  160.  17S  SW  132; 
Wllson-Moline  Buggy  Co.  v.  Prlebe, 
128  Mo.  A.  621,  100  SW  668:  Zerr  v. 
Klug,  121  Mo.  A.  286,  98  SW  822; 
State  v.  Miller,  1  Mo.  A.  48  [rev  on 
other  grounds   66   Mo.    328]. 

Nebr. — ^Plattsmouth  First  Nat. 
Bank  v.  Lehnhotr,  77  Nebr.  807,  112 
NW  663,   77  Nebr.   303,   109  NW  164. 

N.  H. — Gordon  v.  Gordon,  66  N.  H. 
170. 

N.  J. — Sommers  v.  Myers,  69  N.  J. 
L.  24,  64  A  812;  Conover  v.  Stillwell. 
84  N.  J.  L.  64:  Sterling  v.  Sinnick- 
son,  6  N.  J.  L.  766;  Fennimore  v. 
Wagner,  (Ch.)  64  A  698  [aff  73  N.  J. 
Bq.  367,  68  A  230];  Buckingham  v. 
Ludlum,  40  N.  J.  Eq.  422,  2  A  266  [aff 
41  N.  J.  Eq.  848,  7  A  86li.  See  John- 
son v.  Anderson,  3  N.  J.  L,.  637  (hold- 
ing that  no  action  lies  on  a  promise 
to  pay  damages  caused  by  defendant 
not  paying  a  debt  when  due). 

N.  T. — Gause  V.  Commonwealtn 
Trust  Co.,  196  N.  T.  134.  89  NB  476, 
24  LRANS  987;  Coleman  v.  Eyre,  46 
N.  T.  38  [rev  31  N.  T.  Super.  476]; 
Benedict  v.  Pincus,  184  App.  Div. 
£65,  119  NTS  266;  Springstead  v. 
Noes.  126  App.  Dlv.  230,  109  NTS 
148;  Precht  v.  Howard,  110  Apjj.  Dlv. 
680,  97  NTS  462  [afT  187  N.  T.  136, 
79  NB  847,  9  LRANS  483];  Farns- 
worth  v.  Clark,  44  Barb.  601:  Ettlin- 

fer  v.  Kniger,  76  Misc.  640.  135  NYS 
69;  Krumenacker  v.  Betz,  26  Misc. 
744,  66  NTS  1042;  Mendel  v.  PIckrell, 
87  Misc.  813.  76  NTS  937;  Walters 
V.  Borgia  Marble  Works,  126  NTS 
648;  Rooney  v.  Thomson,  84  NTS 
263;  Taylor  v.  Bates,  6  Cow.  876; 
Thome   v.   Deas,   4   Johns.   84. 

N.  C. — Wooten  v.  S.  R.  Biggs  Drug 
Co.,  169  N.  C.  64,  86  SB  140;  Bryan 
V.  Foy,  69  N.  C.  45;  Heathman  v. 
Hall,   38  N.   C.   414. 

N.  D. — Roberts  v.  Pargo  First  Nat. 
Bank,  8  N.  D.  474,  79  NW  993;  Mc- 
Olynn  v.  Scott,  4  N.  D.  18,  68  NW 
460. 

Oh. — ^Flanders  v.  Blandy,  45  Oh. 
8t  108,  12  NB  321:  Evans  v.  Peck- 
Hammond  Co.,  26  Oh.  Cir.  CL  161. 

Or. — Bull  V.  Payne,  47  Or.  680,  84 
P  697. 

Pa. — ^Pox  V.  Seabury,  211  Pa.  140, 
60  A  608:  Cleaver  v.  Lewhart,  182 
Pa.  286,  37  A  811;  Bixler  v.  Ream,  3 
Penr.  A  W.  282;  In  re  Reed,  24  Pa. 
Dist.  1106;  In  re  Keffer,  12  Phlla.  66. 

R,  I. — Rose  v.  Daniels,  8  R.  I.  381. 

S.  C. — Ferrell  v.  Scott,  29  S.  C.  L. 
844.  42  AmD  371. 

Tenn. — Shuder  v.  Newby,  85  Tenn. 
348,  3  SW  438;  Whitson  v.  Fowlkes, 
1  Head  533,  73  AmD  184. 


Tex. — ^Von  Brandonstein  v.  Bbens- 
berger.  71  Tex.  267,  9  SW  163:  Davis 
V.  Wynne,  (Giv.  A.)  190  SW  610; 
Boncer  v.  Garrett,  ((JIv.  A.)  162  SW 
934  * 

Vt.— Barlow  V.  Smith,  4  VL  189; 
Hawley  v.  Farrar,  1  Vt.   420. 

Va. — ^Keffer  v.  Grayson,  76  Va.  617, 
14  AmR  171. 

W.  Va. — Davlsson  v.  Ford,  IS  W. 
Va.  617. 

Wis. — ^Bveringham  v.  Melghtun,  55 
Wis.    864  J8  NW   269. 

Bng. — ^wade  v.  Simeon,  2  C!.  B.  648, 
62  BCL.  648,  185  Reprint  1061;  Lamp- 
lelgh  V.  Brathwait  Hob.  105,  80  Re- 
print 265;  Nichols  v.  Raynbred,  Hob. 
88,  80  Reprint  288. 

»*.  Ari2. — MoCormack  v.  Arlsona 
Cent.  Bank,  5  Ariz.  278,  62  P  468. 

Colo. — Denver  Pressed  Brick  Co.  T. 
L,e  Fevre.  26  Colo.  A.  804,  808.  1S8 
P  434   [quot  Cyc]. 

Ky. — Bmmerson  v.  Zimmerman.  I 
KyL,  767. 

N.  T.— Hollins  V.  Hubbard.  186  N. 
T.  634,  69  NE  317  [aft  88  App.  Dtv. 
629,  66  NTS  711];  Rldgerway  V.  Grace, 

2  Misc.   293,   21   NTS  984. 

Eng. — Crowther  v.  Ferrer,  15  Q.  B. 
677,  69  BCL.  •77,  117  Reprint  616: 
Gerhard  v.  Bates,  2  B.  ft  B.  476,  76 
BCL.  476,  118  Reprint  84B. 

Contra  Watklns  ▼.  Jamea,  60  N.  C. 
106  (where  It  is  said  that  Inconveni- 
ence or  loss  arising  to  a  party  from 
the  breach  of  a  promise  constitutes 
a  consideration  for  the  promise). 

B5.  Colo. — Denver  Pressed  Brick 
Co.  V.  L,e  Fevre,  26  Colo.  A.  804,  308, 
188   P  434    [quot  Cyc]. 

Mass. — Bragg  v.  Danlelson.  141 
Mass.  196,  4  NB  622. 

N.  T. — Thome  V.  Deas,  4  Johns  84. 

N.  C— Ashe  V.  Do  Rossett,  6S  N. 
C.   240. 

Va. — Reed  ▼.  Vannoradale,  2  Ijeigh 
(29    Va.)    669. 

Bng. — ^In  re  Montgarret,  29  T.  I,.  R. 
326:  In  re  Cory,  29  T.  L.  R.  18. 

88.     Head  v.  Baldwin,  83  Ala.  ISS, 

3  S  298;  Bean  v.  Jones,  8  N.  H.  149; 
Amend  v.  Becker,  87  Misc.  496,  76 
NTS  1096;  Stewart  v.  Hamilton  Col- 
lege, 2  Den.  (N.  T.)  408.  But  see 
Humphrey  v.  Haskell.  7  Allen  (Mass.) 
497  (holding  that,  if  a  broker  who 
will  be  entitled  to  commissions  on 
the  sale  of  property  promises  to 
divide  them  with  a  purchaser,  In  or- 
der to  induce  the  latter  to  buy  the 
property,  he  is  liable  on  the  promUe 
on  the  completion  of  the  sale,  al- 
though the  purchaser  had  determined 
in  his  own  mind  to  make  the  pur- 
chase, if  necessary,  without  such 
promise). 

»7.  U.  S. — (Sarrow  v.  Davis,  16 
How.  278,  14  U  ed.  692;  Gll\  v. 
Stebbins,  10  F.  Cas.  No.  6,431,  2 
Paine  417. 

Colo. — Feamley  v.  DeMalnville,  6 
Colo.   A.   441,   39  P   78. 

Del. — Collins  v.  Hutchlns,  18  Del. 
496,    47    A    1004. 

111. — Bryan  v.    Dyer,    28   111.    188. 

Pa. — FYa'nkfort  Mar.,  etc.,  Ins.  Co. 
V.  Witty    208  Pa.  569,  67  A  990. 

[a]  Xlllwtratlons<— (1)  Defendants, 
against  whom  an  employee  had  re- 
covered a  verdict  of  nine  thousand 
dollars  for  injuries  received  through 
their  negligence— for  which  liability 
an  insurance  company  was  bound  by 
its  policy  of  insurance  to  indemnify 
them  to  the  extent  of  five  thousand 
I  dollars — considering   the   verdict   ex- 


cessive, entered  Jnto  an  agreement 
with  the  insurer  whereby  defendants 
undertook  to  pay  four  ninths  nf 
whatever  sum  should  be  Anally  paid 
to  the  injured  employee  either  by 
way  of  compromise  or  on  another 
verdict.  A  compromise  was  subse- 
quently effected  with  the  employe«, 
whereby  defendants  escaped  with 
less  than  half  the  amount  for  which 
thev  had  been  liable  when  it  was 
made,  and  It  was  held  that  the  agree- 
ment between  defendants  and  the  in- 
surer was  based  on  a  suflldent  con- 
sideration. Frankfort  Mar.,  etc.,  Ina. 
Co.  V.  Witty.  208  Pa.  «69,  67  A  99«. 
(2)  Where  a  criminal  bond  is  for- 
feited, but  the  court  is  authorised 
to  set  aside  the  forfeiture  at  the 
next  term,  a  contract  in  which  the 
surety  on  the  bond  agrees  to  pay  one 
for  searching  for  the  principal  is 
supported  by  a  sufficient  considera- 
tion to  authorise  a  recovery.  Collins 
V.  Hutchlns,  18  Del.  4»6,  47  A  1004. 
•8.  Molyneux  v.  Collier,  17  Ga. 
46;  Greene  v.  Bartholomew,  84  Ind. 
286;  Sheffield  v.  Hancock  County,  IC4 
Iowa  661.  666,  146  NW  489  [clt  Cyc]; 
Newhall   v.    Paige,    10    Gray    (Mass.) 

99.  Ala. — Steele  v.  Brown,  18  Ala. 
700. 

Ind.^Burley  Tobacco  Soc.  T.  OIl- 
laspy,  SI   Ind.  A.   683,  100  NB  89. 

Ky.— Ryan  v.  Trimble,  60  SW  6SS. 
22  KyL  1444. 

La. — Barbln  v.  Police  Jury,  IS  Lia. 
Ann.    644. 

Me.— Doyle  v.  White,  86  U«.  341, 
45  AmD  110;  Oakes  v.  Gushing.  24 
Me.  818. 

K.  T. — Connecticut  Mat  L.  Ins.  Co. 
V.  Cleveland,  etc.,  R.  Co.,  41  Barb.  9. 

Oh. — Himrod  Furnace  Co.  v.  Cleve- 
land, etc.,  R.  Co.,  22  Oh.  St.  451;  Nor- 
wich Union  F.  Ins,  Soc.  v.  Stang.  18 
Oh.  Cir.  Ct.  464,  9  Oh.  Cir.  Dec.  676. 

Tex. — Tyson  v.  Jackson,  41  Tex. 
Civ.  A.    128.    90   SW  980. 

Wis. — Dohr  v.  Wolfgang,  ICl  Wis. 
96,  138  NW  75.  '^ 

See  White  v.  Taylor,  113  Mich.  648, 
71  NW  871  (holding  that  payment 
of  part  of  the  price  and  a  promise 
to  pay  the  balance,  if  an  option  to 
purchase  shall  be  exerdsed,  are  a 
sufficient  consideration  for  a  per- 
sonal agreement  by  the  seller's  agent 
to  return  the  payment  with  interest 
if  the  option  Is  not  exercised). 

[a]  The  proepeotlT*  comml— lorn 
of  agents  selling  machinery  on  com- 
mission Is  a  sufficient  consideration 
for  their  personal  agreement  with 
one,  as  an  Inducement  for  him  to 
buy,  that  they  will  keep  extras  on 
hand  for  repairs.  Tyson  v.  Jackson. 
41  Tex.  Civ.  A.  128,  90  SW  930. 

[b]  A  oontraot  fox  the  ■u'hmlseioa 
of  a  oontrovenr  is  founded  on  a 
good  and  sufficient  consideration. 
Pendleton  v.  Elizabeth  City  Electric 
Light  Co.,   121   N.  C.  20,  27  SB  1003. 

1.     Rice  V.   Almy.   82  Conn.   297. 

"We  can  deduce  .  .  .  the  rule, 
that  If  a  man  by  a  promise  Induces 
the  promisee  or  some  other  person 
on  account  of  or  for  the  benefit  of 
the  promisee,  to  do  some  act  or  part 
with  some  chattel,  title,  interest, 
privilege,  or  right,  which  the  law 
regards  as  of  some  value,  there  la  a 
sufficient  consideration  for  the  prom- 
ise. To  ascertain  what  the  consider- 
ation of  a  promise  is  therefore.  Is 
to    discover    what    the    promisee    or 


For  later  caaes,  darelopinamta  and  ehaiiges  in  the  law  see  aumulatlve  Annotations,  same  title,  page  and  note  number. 
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erty,*  or  an  equitable  interest  therein,*  as,  for  ex- 
ample, rights  in  public  lands  or  improvements 
thereon;^  but  there  is  no  consideration  where  the 
party  has  no  interest  which  he  can  convey.'  So 
the  promise  to  delivery  or  the  actual  delivery  of, 
property  to  which  the  party  has  a  right  of  posses- 
sion will  constitute  a  consideration,'  as  will  the  as- 
signment of  a  judgment,'  bcmd,'  contract,'  option," 
lease,^*  unliquidated  debt,"  or,  generally,  any  chose 
in  action,  or  right  of  action  against  the  promisor 
or  a  third  person."  However,  the  sale  of  an  abso- 
lutely void  chose  in  action  will  not  furnish  a  con- 
sideration.^* So  the  afsignment  of  an  illegal  eou' 
tract  will  not  furnish  a  consideration  for  a  promise 


such  other  person  did  or  parted  with 
on  the  strength  of  the  promise. " 
Rice  V.  Almy,  S2  Conn.   297,  304. 

a.  U.  S. — Flelschman  v.  Rahm- 
storf.  22fi  Fed.  Hi.  141  CCA  273; 
Cox   V.  Robinson,  70  Fed.  780. 

Ala. — Mobile  Brandi  Bank  v. 
James,   9  Ab.  949. 

.Ark.— Clegy  v.  Roane,  21  Ark.  S61. 

Ga. — Robson  ▼.  Jones,  27  Oa.  296: 
TlUinKfaast  v.  Banks,  14  Oa.  649. 
x-l."-7rli'"-,^:  "'■»,  228  111.  414.  »1 
NE  1086;  Chicago  Gas  Light,  etc., 
9?;  Y;,  ^JSP^^'^  Gas  Light,  etc^  Co., 
121  111.  eyO.  13  NE  169,  2  AmSft  12^ 
[rev  20  111.  A.  4731;  National  L.  Ins. 
Oo.  V.  Myers,  140  111.  A.  392;  Atwood 
V.  Mohler,   108  111.  A.   416. 

Ind. — Frlermood  v.  Pierce,  17  Ind. 
461-  Case  V.  Collins,  37  Ind.  A.  491, 
76  N£  781. 

Iowa. — Stevenson  v.  Robertson,  65 
Iowa  689.  8  NW  661. 

Kan. — Holmden  v.  Janes,  42  Kan, 
762,    23   P  92. 

Me. — Llnscott  V.  Mclntyre,  IS  Me. 
201,   33  AmD  602. 

Mich. — Richmond  v.  Nye,  126  Mich. 
602.  8S  NW  1120;  Stanley  v.  Nye,  64 
Mich.   277.   20  NW   73. 

Mlas. — Brewer  v.  Besslnger,  16 
Miss.  86;  Mississippi  R.  Co.  v.  Scot£ 
8-  Miss.  79. 

Mo- — ^Klein  V.  Johnson,  191  Ma  A. 
468:  178   SW  262. 

N.  T. — ^Knowles  v.  Hrwln,  43  Hun 
160  [all  124  N.  Y.  633  mem,  26  NE 
759  mem];  Stone  v.  Demarest,  96 
Misc.  643.  159  NTS  800. 

N.  C. — Paust  V.  Faust  144  N.  C. 
388.  67  SE  22. 

Okl. — Mulhall  v.  Mulhall,  3  Okl. 
304.  41  P  109. 

Pa.— Ahl's  App.,  129  Pa.  26,  18  A 
471;    Elton    v.    Perkenplne,    4    Walk. 

s'.  C. — Alexander  v.  McDaniel,  66  S. 
C.    252.    34    SE   405. 

Vt. — McDanlels  v.  Robinson,  26  Vt. 
316,  62  AmD  674. 

3.  Ala. — ^Bradford  v.  Goldsborough, 
15   AJa.  Sll. 

Me. — Pierce  v.  Weymouth,  46  Me. 
481. 

Mich.— Holland  v.  Hoyt,  14  Mich. 
238. 

K.  H. — Currier  v.  Hodgdon,  S  N. 
H.    82. 

N.  T.— Whltbeck  v.  Whltbeck,  9 
Cow.   266,  18  AmD  603. 

K.  C. — ^Hudson  V.  Crltcher,  63  N. 
C.  486. 

*.  Ala. — Duncan  v.  Hall,  9  Ala; 
128. 

Ark. — Sberr  v.  Bullock,  23  Ark.  729. 

Cal. — Ward  v.  Packard,  18  Cal.  891. 

Fla. — Taylor  v.   Baker,   1    Fla.    246. 

Iowa — Brooks  v.  Ellis,  3  Greene 
627;  Ellis  v.  Moeler,  2  Greene  246; 
Freeman  v.  HolUday,  Morr.  80;  Hill 
V.  Smith,   Morr.  70. 

Kan. — Bell  v.  Parks,  18  Kan.  162; 
Moore  v.  Mcintosh,   6  Kan.   39. 

Mich. — McCabe  v.  Caner,  68  Mich. 
182.   35  NW  901. 

Nebr. — Paxton  Cattle  Co.  v.  Ara- 
pahoe First  Nat.  Bank,  21  Nebr.  621. 
33  NW  271,  B9  AraR  852;  Brooks  v. 
Hlatt.  13   Nebr.   603,   14  NW  480. 

N.  D. — Peoples  v.  Evens,  8  N,  D. 
121,  77  NW  93. 

Okl. — ^Tecumseh  State  Bank  v. 
Maddox.    4   Okl.   B8S,   48  P  568. 

Tex.— Savoy  v.  Brewton,  3  Tex. 
Civ.  A.  336,  23  SW  686. 


Va.— Williams  v.  Lewis,  6  Leigh 
(82  Va.)   686. 

Wash. — Waring      v.      Loomls,      36 
Wash.   85,   76   P   610. 
>    B.     Cornelius    v,    Murray,    31    Okl. 
174,   120   P  653. 

6t  U.  8. — Thompson  v.  Pennebaker, 
173  Fed.   849,  97  CCA  691. 

Cal. — Vlsalla  Gas,  etc.,  Co.  v.  Sims, 
104  Cal.  826,  37  P  1042,  43  AmSR 
105. 

Conn. — Clark  v.  Oaylord,  24  Conn. 
484. 

111. — Leverenz  v.  Haines,  32  III.  367. 

Ind. — ^Miller  v.  Upton,  6  Ind.  83; 
Rollins  V.  Hare,  16  Ind.  A.  677,  44 
NE  874. 

Mass. — Hayes  v.  Kyle,  8  Allen  800; 
.Eillery  v.   Cunnlnham,   1   Mete.  112. 

Minn. — PuUlam  v.  Adamson,  43 
Minn.    611,    45    NW    1132. 

Mlas. — Burton  v.  Wells,  30  Miss. 
688. 

N.  T. — Lockwood  V.  Bull,  1  Cow. 
322,  18   AmD  539. 

N.  C. — ^Btherldge  v.  Thompson,  29 
N.  C.  127. 

Vt — ^Keyes  v.  Allen,  66  Vt.  667,  27 
A  819;  Smith  v.  Rogers,  36  Vt  140; 
Lincoln   v.   Blanohard,    17   Vt.   464. 

T.  Dlckerson  v.  Derrlckson,  39  111. 
674;  Trafton  v.  Rogers,  IS  Me.  316; 
State  Nat  Bank  v.  Walsar,  46  Ho. 
348;  Winberry  v.  Koonce,  83  N.  C. 
361. 

8.  Warren  v.  Wheeler,  31  Me.  484: 
Morse-  v.  Bellows,  7  N.  H.  649,  28 
AmD  372;  Gwynn  V.  Hodge,  49  N.  C. 
168. 

».  111.— Tllton  V.  Musgrave,  169 
111.  A.  243,  246  [cit  Cyc]. 

Ind.— Smith  V.  Flack.  96  Ind.  116; 
Cates  V.  Bales,  78  Ind.  286. 

Me. — ^Warren  v.  Wheeler,  21  Me. 
484. 

Mo. — Russell  v.  Barcroft,  1  Mo. 
614:  Reed  v.  Crane,  89  Mo.  A.  670. 

N.  T. — Gardiner  v.  Hopkins,  6 
Wend.   23. 

Vt. — Carleton  v.  Jackson,  21  Vt 
481. 

10.  Reed  v.  Crane,  89  Mo.  A.  670. 

11.  Spear  v.  Fuller,  8  N.  H.  174. 
28   AmD  391. 

M.  Crocker  v.  Whitney,  10  Mass. 
316:  Harrison  v.  Knight  7  Tex.  47. 

13.  Ga. — ^Porter  v.  Pool,  62  Ga. 
238. 

Iowa — Starr  v.  Wltaon,  Morr.  438. 

Ky. — Haggard  v.  Conkwright,  7 
Bush  16,  3  AmR  297. 

La. — Dean  v.  Wade,  15  La.  Ann. 
230. 

Mass. — Rogers  v.  Union  Stone  Co., 
184  Mass.   31. 

Mich. — Stoddard  v.  Preaoott,  58 
Mich.    542,    25    NW   508. 

N.  H.— Edson  v.  Fuller,  22  N.  H. 
183;  Currier  v.  Hodgdon^S  N.  H.  82. 

N.  T.— Whltbeck  v.  Whltbeck,  9 
Cow.    266,    18   AmD   603. 

Pa. — Bald  Eagle  Valley  R.  Co.  v. 
Nlttany  Valley  R.  Co.,  171  Pa.  284, 
83  A  239,  60  AmSR  807.  29  LRA 
423. 

Tenn. — ^Knox  v.  Thomas,  6  Humphr. 
673. 

Tex.^Harrison   v.   Knight,   7   Tex. 

Vt.— Moar  v.  WVlght   1   Vt.   67. 

Wash. — Staver  v.  Mlsslmer,  6 
Wash.    173,    32   P   995,   36   AmSR  142. 

[a]  ninatratlonB. — (1)  The  assign- 
ment Of  a  sherlfTs  certificate  of  the 
■ale  of  land  under  a  decree  of  fore- 


by  the  assignee  to  the  assignor.^* 

[i  152]  (2)  Money,  Stocks,  or  Oonunercial 
Paper.  Money  is  a  valuable  consideration,'"  and 
its  transfer^'  or  payment,*^  or  a  promise  to  pay 
it,'^  or  the  benefit  from  the  right  to  its  use,'°  will 
support  a  contract.  The  same  is  true  of  a  promise 
to  supply  capital  for  a  business  enterprise'^  or  the 
payment  of -money  to  a  third  person.^'  The  stocks 
or  bonds  of  a  public  or  private  corporation,^  cer- 
tificates of  deposit,"  and  checks'"  are  also  valuable 
considerations.  But  a  promise  to  pay  money,  where 
there  is  no  legal  obligation  to  pay  and  no  other  eon- 
sideration,  is  not  enforceable.'" 

Payment  before  due.    Payment  of  interest  in  ad- 

closure  is  a  sufficient  consideration 
for  a  promise  by  the  assignee  to  pay 
a  Junior  judgment  lien  on  the  land. 
Scearce  v.  Gall,  82  Ind.  2B6.  (2)  The 
transfer  of  a  note  by  Indorsement  is 
a  sufficient  consideration  for  a  prom- 
ise by  the  indorsee  to  pay  the  in- 
dorser  an  equivalent  sum.  Litchfield 
V.  Falconer,  2  Ala.  280.  (3)  If  a 
nonnegotlable  note  is  'assigned,  and 
the  maker  promises  to  pay  the 
amount  of  the  note  to  the  assignee, 
the  assignment  of  the  note  is  a  suffi- 
cient consideration  for  the  promise, 
and  the  promisor  is  precluded  from 
pleading  a  counterclaim  which  might 
have  been  available  against  the  as- 
signor. Howry  V.  Todd,  12  Mass. 
281. 

14,  Sherman  v.  Barnard,  19  Barb. 
(N.  T.)   291. 

IB.  Cummings  v.  Saux,  30  Lia. 
Ann.  207;  Sherman  v.  Barnard,  19 
Barb.  (N.  Y.J  291;  Willis  v.  Hocka- 
day,  28  S.  C.  L.  379,  40  AmD  806; 
Herd   v.    Vincent,    1    Overt.    (Tsnn.) 

18«  McKee  V.  Lamon,  169  U.  S. 
317,  16  set  11,  40  L.  ed.  166;  Wil- 
liams V.  Allen,  123  Mass.  391.  ' 

[a]  Ooafadenrte  moaey  was  re- 
garded as  a  valuable  consideration 
In  contracts  made  in  the  Confederate 
States.  Rivers  v.  Moss,  6  Bush  (Ky.) 
800;  Rodes  v.  Patlllo,  6  Bush  — 
271;  Martin  v.  Hortin,  1  Bush 
629. 

17.  Black  v.  Oliver,  80  Minn.  390. 
83    NW   396. 

18.  S.  Jarvis  Adams  Co..  v. 
Knapp,  121  Fed.  34,  68  CCA  1;  Smith 
V,  Keith,  9  Humphr.  (Tenn.)  116. 

19.  Farmer  v.  Sellers,  137  Ala.  113. 
33  S  829;  Gibson  v.  Mclntlre,  110 
Iowa  417,  81  NW  699. 

a&  Thompson  v.  :state  Bank,  21 
3.   C.  L.    77,    80  AmD  354. 

ai.  Schminke  v.  Their  Creditors, 
60  La.  Ann.  611,   23  S   712. 

as.  Cohen  v.  Grimes,  18  Tex.  Civ. 
A.  327,  46  SW  210. 

83.  Ind. — ^Knarr  v.  Sand  Creek 
Tump.,  Co.,  46  Ind.   278. 

Iowa. — Coles  v.  Kennedy,  81  Iowa 
360,  46  NW  1088,  25  AmSR  60S. 

Me. — Gore  v.  Mason,  18  Me.   84. 

Mass. — Farmers',  etc..  Bank  v. 
Jenks,  7  Mete.  692. 

Minn. — Wyatt  v.  Jackson,  55  Minn. 
87,    66   NW  678. 

S.  C. — Charleston  v.  Caulfleld,  1> 
S.  C.  201. 

94.  Mississippi  R.  Co.  V.  Scott,  8 
Miss.  79. 

28.  Barrett  v.  Parent,  68  App.  DIv. 
166,  74  NYS  8. 

ae.  Ala. — Clark  v.  Jones,  86  Ala. 
127,  4  S  771;  Jelks  v.  McRae,  26  Ala. 
440. 

Ark.— Murray  v.  Miller,  112  Ark. 
227,   166    SW   636,    AnnCasl916B   974. 

Cal. — Royer  v.  Kelley.  161  P  1148; 
Oullahan  v.  Baldwin,  100  Cal.  648, 
36  P  310:  Waterloo  Tump.  Road  Co. 
V.  Cole,  61  Cal.  381. 

Fla.— -Jones  v.  McCalloum.  21  Fla. 

Ga. — Merchants'  Bank  v.  Davis,  3 
Ga.   112. 

111. — Hargarten  v.  Berx,  126  111.  A. 
368;  Martin  v.  Stubbings,  20  111.  A. 
381  fafr  128  111.  387,  18  NE  657,  » 
AmSR   620]. 

Ind.— Schnell  v.  N611,  17  Ind.  29, 
79  AmD  463. 
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Tance  or  before  it  is  due  is  a  valuable  considera- 
tion.^' So  also  is  the  making  of  a  payment  on  a 
promissory  note  before  it  is  legally  demandable.*" 
[4  153]  (3)  Services.  Performance,^*  or  the 
agreement  to  perform,^  service  constitutes  a  valu- 
able consideration,  as,  for  example,  service  to-  be 
rendered  by  a  promisee  in  securing  a  loan  or  gift 
for  the  promisor,"'-  a  promise  to  sell  land  conveyed 
to  the  promisor  and  to  pay  over  the  price  received 
above  a  certain  sum,"'  an  undertaking  by  an  agent 
to  sell  property,  in  consideration  of  which  the 
owner  promises  to  pay  a  certain  sum  if  the  agent 
makes  a  sale,  and  half  that  sum  if  the  owner  him- 
self sells,""  an  agreement  to  settle  and  arrange  mat- 
ters to  prevent  a  suit  from  being  brought  against 
the  promisor,**  the  prosecution  of  a  suit  to  juc^- 
ment,"°  services  by  one  not  bound  in  law  to  render 
them  in  aiding  a  party  in  interest  in  his  prepara- 


tion for  trial  by  disclosing^  who  were  informed  on 
material  points  and  what  they  testify  to,""  or  an 
agreement  by  an  innkeeper  to  hold  the  baggage  of 
a  traveler  for  the  benefit  of  another  innkeeper  until 
the  board  bill  contracted  by  such  traveler  to  the 
latter  should  be  paid."' 

[4  154]  (4)  Loans  or  Advaaoements.  The  loan 
or  advancement  of  money  or  property  is  a  valuable 
consideration."^ 

[i  155]  (6)  Incarrinc  LlaliiUtjr  or  Ezpeiue. 
The  assumption  of  a  liability  at  the  request  of  the 
promisor  is  a  valuable  consideration,""  as,  for  ex- 
' ample,  a  guaranty  of  the  promisor's  debt,**  the 
payment  or  discharge  of  claims  against  him,*'-  the 
assumption  of  the  promisor's  debt,"  a  loan  of 
credit,**  incurring  liability  as  surety,**,  the  indorse- 
ment of  a  promissory  note,*"  a  promise  to  indem- 
nify another  against  a  prospective  loss  or  damage,** 


Ky. — Howard  v.  McNeil.  78  SW  142. 
26  KyL  1394;  HoKan  v.  Hogan.  3 
Ky.  Op.   630. 

La. — Morria  v.  Abney,  186  La.  802, 
66    S   316. 

Mass. — Lyon  v.  Williams,  6  Oray 
667. 

Mich. — ^Harrah  v.  Doherty,  111 
Mich.   176,  69  NW  242. 

Mo. — L.  &  A.  Scharff  DlstllUnK  Co. 
V.  SprlriKfleld  Coal,  etc.,  Co.,  180  Mo. 
A.   497,    166    SW   664. 

Mont. — Eiasterly  v.  Jackson,  29 
Mont.    496.   76  P  367. 

N.  H. — Warren  v.  Weaver,  97  A  748. 

N.  J. — Morton  Trust  Co.  v.  Home 
Tel.  Co.,  S6  N.  J.  Bq.  106.  67  A  1020. 

N.  T. — Steele  v.  Syracuse  Univ., 
174  App.  Dlv.  41,  160  NTS  39;  Snyder 
V.  Monroe  Eckstein  Brewing  Co.. 
107  App.  Dlv.  328,  95  NTS  144  [alt 
188  N;  Y.  676  mem,  80  NE,1120 
mem];  Albany  Homeopathic  Hospital 
V.  Chalmers,  94  Misc.  600,  167  NTS 
1000. 

Pa. — Logan  v.  Mathews,  6  Pa.  417. 

Tex. — ^Wltt  V.  Wilson,  (Civ.  A.) 
1«0  SW  809,  310  [quot  Cyc]. 

Wash. — Carstens  Packing  Co.  v. 
Lewis  C.  Troughton,  Inc.,  90  Wash. 
196.   156  P  768. 

Wis. — McKone  v.  Metropolitan  L. 
Tns.   Co.,   131   Wis.   243,   110   NW  472. 

S7.  Warner  v.  Campbell.  26  111. 
282;-  Williams  v.  Scott.  83  Ind.  405: 
Dlckerson  v.  Ripley  County,  6  Ind. 
128.  63  AmD  373;  Wright  v.  Bartlett, 
43  N.  H.  648;  Ready  v.  Sommer,  37 
TVls.    266. 

as.  Ruppert  v.  Frauenknecht,  146 
111.  A.  397:  Fullerton  v.  Schloss,  104 
Mo.  A.  196.  77  SW  770;  Newsam  v. 
Finch,  26  Barb.  (N.  T.)  176;  Thurber 
v.  Smith,  {6  R.  I.  60,  64  A  799- 
See  infra  i  213. 

as.  Ala.— Dexter  v.  McCIellan,  116 
Ala.   37,   22   S   461. 

Cal. — Barley  v.  Buell,  70  Cal.  335, 
9   P  649,   11   P  632. 

Ind. — ^Moss  v.  Witness  Printing  Co., 
64   Ind.   126. 

La. — Valdetero  v.  Citizens'  Bank, 
61  La.  Ann.  1651,  26  S  426. 

Mo. — Pope  Hartford  Motor  Car  Co. 
V.    Farley.    (A.)    186    SW   732. 

N.  J. — ^Borden  v.  Curtis,  46  N.  J. 
Eq.   468,   19  A   127. 

N.  T. — Cowee  v.  Cornell,  75  N.  T. 
91.  31  AmR  428;  Freeland  v.  Bacon, 
7  NTS  674. 

Wis. — Keck  v.  Michigan  Quartz  Sil- 
ica Co.,  168  Wis.  600,  149  NW  208. 

Eng. — Lampleigh  v.  Brathwait, 
Hob.  106,  80  Reprint  256. 

[a]  XllfwtmtloM. — (1)  Conducting 
a,  newspaper  in  the  Interest  of  a  cer- 
tain political  party,  and  in  advocacy 
of  its  principles,  is  a  valuable  con- 
sideration for  a  contract  to  furnish  a 
certain  number  of  subscribers  or  to 
pay  a  certain  sum  of  money  in  lieu 
thereof.  Moss  ▼.  Witness  Printing 
Co.,  64  Ind.  125.  (2)  The  mainte- 
nance by  a  sales  manager  of  a  corpo- 
ration of  an  ofllce  In  another  city  la 
sufficient  consideration  for  the  prom- 
ise  of   the   corporation   to   pay    the 


agent  a  certain  sum  for  office  ex- 
penses. Including'  rent.  Keck  v. 
Michigan  Quartz  Silica  Co.,  158  Wis. 
600,   149   NW  208.      (3)  Plaintiff,  who 

gut  new  timing  gear  In  an  automo- 
ile  after  putting  It  in  running  order 
under  a  contract  with  the  owner  who, 
on  being  advised  that  a  defect  in  the 
gear  had  developed,  told  plalntiflF  to 
go  ahead  and  fix  It,  could  recover 
extra  of  the  owner  for  putting  In  the 
gear.  Pope  Hartford  Motor  Car  Co. 
v.  Farley,  (Mo.  A.)   186  SW  732. 

30.  Colo. — Patrick  v.  Morrow,  33 
Colo.  509,  81  P  242,  108  AmSR  107. 

Ky. — Overstreet  v.  Philips,  1  Lltt. 
120. 

Mich. — Johnson  v.  Stearns.  160 
Mich.    247.    125    NW   29. 

Miss. — ^Warren  v.  Whitesides,  34 
Miss.   171. 

Mo. — Crosby  v.  Bmerson-Brantlng- 
ham  Impl.  Co..  189  SW  'C96:  Clark 
v.  Robertson,  136  Mo.  A.  90,  115  SW 
614;  Young  v.  Ruhwedel,  119  Mo.  A. 
231,    96    SW    228. 

31.  Barley  v.  Buell,  70  Cal.  336, 
11  P  632;  Matter  of  Walker,  IB  AbbN 
Ca!!i  (N.  T.)  465. 

35.  Llnscott  V.  Mclntlre,  15  Me. 
201,   33  AmD  602. 

33.  Hoskins  v.  Fogg,  60  N.  H. 
402. 

34.  Cobb  v.  Cowdery,  40  Vt.  25,  94 
AmD  370. 

36.  Rldenbaugh  v.  Toung,  146  Mo. 
274.  46  SW  959;  Beckwith  v.  Brackett, 

97  N.  T.  52;  Dorwln  v.  Smith,  35  Vt. 
69. 

86.  Cobb  v.  Cowdery,  40  Vt.  26, 
94  AmD  370;  Chandler  v.  Mason,  2 
Vt.  193. 

37.  Hartiell  v.  Saunders,  49  Mo. 
433,    8  AmR   136. 

38.  U.  S. — Gattman  v.  Honea,  10 
F.    Cas.    No.    6.271. 

Colo. — ^Bennett  v.  Morse,  6  Colo.  A. 
122.   39  P  582. 

111. — ^Peter  Schoenhofen  Brewing 
Co.  V.  Welbourn,  166  111.  A.  22>. 

Ind. — Leedy  v.  Crumbaker,  13  Ind. 
623. 

Iowa. — Brooks  v.  Bills,  3  Oreene 
627. 

Mass. — ^Hennessey  v.  Connor,  139 
Mass.  120,  29  NE  476. 

Mo. — Loewen  v.  Forsee,  187  Mo.  29, 
38    SW  712,    59   AmSR   489. 

N.  J. — Felgenspan  v.  Nlzolek,  71 
N.  J.  Eq.  382,  65  A  703  [aft  72  N.  J. 
Eq.   949,   68  A  1116  mem]. 

Or.— Yen  v.  Ah  Ho,  4  P  803. 

S.  C. — Norwood  v.  Faulkner,  22  S. 
C.  367,  55  AmR  717. 

Vt — Bruce  v.  Hastings,  41  Vt.  380, 

98  AmD   592. 

Eng.— Wild  v.  Tucker,  [1914]  3  K. 
B.    36. 

39.  Ala. — Hatton  v.  Jordan,  29  Ala. 
266;  Baker  v.  Gregory,  28  Ala.  544, 
65  AmD  366;  Perkins  v.  Mayfleld,  6 
Port.    182. 

Cal. — Leslie  v.  CJonway,  59  Cal.  442. 
Conn. — Lewis    v.    Phcenlx    Mut.    L. 
Ins.   Co..    39   Conn.    100. 

Ind. — Orr    v.    Dayton,    etc    Tract. 


Co..  178  Ind.  40.  96  NE  462.  48 
LRANS  474.  AnnCaal916B  1277:  Free- 
man V.  Brehm,   (A.)   80  NB  712. 

Iowa. — Mills  V.  Brown,  11  Iowa  814. 

Me. — Industry  v.  Starks,  66  Me. 
167;  Williams  v.  Ha«:ar,  60  Me.  9. 

Md.— Steele  v.  Steele,  76  Md.  47T, 
23   A   959. 

Mont. — Horsky  v.  Helena  Cons. 
Water  Co.,  13  Mont.  229,  33  P  689. 

N.  H. — UnderhlU  v.  Olbson,  2  N.  H. 
362.   9   AmD  82. 

N.  J.— Sell  V.  Steller.  SS  N.  J.  Eq. 
397     32   A    211. 

N.  Y. — Chittenden  v.  Morris,  117  N. 
T.  616,  23  NE  163;  Sands  v.  Crooke, 
46  N.  T.  664;  Electric  Fireprooflng 
Co.  v.  Smith,  138  App.  Dlv.  61B,  99 
NTS  37;  Westfall  v.  Parsons.  16 
Barb.  646;  Ollsey  v.  Wild.  1  Hilt. 
306.  See  Smith  v.  Kissel.  92  App. 
Dlv.  286,  87  NTS  176  (aft  181  N.  T. 
536   mem,   73   NE   1133   mem]. 

Tenn. — McNalry  v.  Thompson,  1 
Sneed  141. 

Va.— Terry  v.  Clark,  84  Va,  221,  4 
SE  372;  Ruffners  v.  Putney,  12  Gratt. 
(63iVa.)   541. 

40.  Farr  v.  Bach,  13  Ind.  A.  126. 
41  NB  393:  Carroll  v.  Sullivan,  103 
Mass.  31:  Carter  v.  Howard,  17  Misc. 
381,  S>  NTS  1060. 

41.  Ark. — Bell  v.  Greenwood,  21 
Ark.  249. 

Fla. — Hunter  v.  Wilson,  21  Fla. 
250. 

Ga. — McWhorter  v.  Wright,  6  Oa. 
556. 

Ky. — Harrod  v.  Brick,  1  rhiv.   180. 

Minn. — Goets  v.  Fooa,  14  Minn.  265. 
100  AmD  218. 

Vt. — Smith  v.   Rogers.    SS  Vt.    140. 

43.  Ky. — ^Ford  v.  Ingles  <3oal  Co., 
102  SW  332,  31  KyL  382. 

Mont. — ^Horsky  v.  Helena  C>>n80l. 
Water  Co..  13  Mont  229,  33  P  689. 

N.  T.— (Chittenden  v.  Morris,  117  N. 
Y.   516,  23  NE  163. 

Va. — Terry  v.  Clark,  84  Va.  221.  4 
SE  372. 

Wis. — Roberts  v.  Lamberton,  117 
Wis.  635.  84  NW  660. 

43.  Winging  v.  Walker,  14  KyL 
144;  Gray  v.  Brackenridge.  2  Penr.  & 
W.    (Pa.)    75. 

'  44.  Ala. — ^Perkins  v.  Mayfleld.  6 
Port  182. 

Cal. — Qrigsby  v.  Schwara,  82  Cal. 
278,  29  P  1041;  Hobbs  v.  Duff,  23  Cal. 
696. 

Iowa. — Mills  V.  Brown,  11  Iowa 
314. 

Ky. — Lucas  v.  (Thamberlaln,  8  B. 
Mon.  276. 

Mass. — Kempton  v.  Coffin,  12  Pick. 
129. 

N.  H. — Marshall  v.  Coblelgh,  18  N. 
H.  486. 

N.  J. — Uhler  v.  Semple,  20  N.  J. 
Bq.   288. 

Tex. — Branch  v.  Howard.  4  Tex. 
Civ.  A.  271.  23  SW  478. 

48.  Litchfield  V.  Falconer.  2  Ala. 
280. 

48.    Cal. — Mound  City,  etc.^  Assoc. 


Vor  later 


I,  AaralovBMBta  and  ekaac**  in  the  law  see  cumulative  Aanotatloiia,  same  title,  pag*  and  note  number. 
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CONTRACTS 
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or  the  purchase  of  property  st  the  instance  of  the 
promisor  and  moved  by  his  promise  of  assistanoe**' 

Liability  must  ba  actiuJ.  But  there  must  be  an 
actual  liability  to  incur  in  order  to  constitute  it  a 
valuable  consideration.  The  incurring  of  a  mere 
ideal  danger  -which  has  no  foundation  in  fact  or 
in  law  is  not  a  valid  consideration  for  a  promise." 
The  fact,  however,  that  the  liability  may  be  con- 
tingent will  not  deprive  it  of  its  efficacy  as  a  eon- 
sideration.'** 

li  156]     (6)    Pranise  to  Pay  Debt  of  Thizd 


Panum.  A  promise  to  pay  the  debt  of  another  is 
nudum  pactum  and  void  for  want  of  eonsidera- 
tion,**  unless  there  is  some  new  benefit  to  the 
obligor  or  some  detriment  to  the  obligee,  as  a  prom- 
ise of  forbearance  or  the  like.°* 

[i  157]  (7)  Promise  to  Make  GMft.  A  promise 
to  make  a  g^ft  lacks  a  consideration  and  is  unen- 
forceable.'* 

[$  158]  (8)  Iiocfttion  of  Sailroads,  Stations, 
Bidldings,  Etc.  The  benefits  accruing  to  property 
owners  from  the  location  of  railroads  or  rulrosd 


T.  Slauson,  SS  Cal.  42S.  4  P  »•; 
Hobbs  V.  Duff,  23  Cal.  598. 

Conn..— Waas  t.  And«ra«n,  78  Conn. 
718.    61  A   433. 

Iowa. — Taylor  v.  Galland,  S  Qreene 
17. 

Mass. — Hubbard  v.  CooUdgc,  1 
Hetc.  84. 

Nebr. — Carllle  v.  Dauchy,  26  N«br. 
337.    41   NW   1119. 

N.  y. — White  V.  Baxter.  71  N.  T. 
254  [an  41  N.  Y.  Super.  368]. 

[a]  naatratloaa.  <1)  An  asr»e- 
ment  to  protect  plaintiff  against  any 
personal  judjcment  on  a  contract  of 
guaranty.  Mound  City,  etc.,  Assoc. 
V.  Slauaon.  66  Cal.  426,  4  P  398. 
(2)  Asalgnment  to  secure  the  as- 
signee against  his  liability  as  surety 
on  an  appeal  bond  of  the  assignor. 
Hobbs  ▼.  Duff.  23  Cal.  696. 

47.  Berry  v.  Graddy.  1  Mete.  (Ky.) 
563:  Meacham  y.  McKlei  19  B.  C  L. 
374;  Scott  V.  Osborne.  2  Munf.  (16 
Va.>   413. 

48.  Manll  ▼.  Vaughn,  46  Ala.  134; 
Cabot  V.  Hasklna,  3  Pick.  (Mass.)  88. 

49.  Aldrich  v.   Lyman.   6  R.  I.  98. 
60.     U.  8. — Shaw  V.   Thompson,   21 

P.  Caa.  No.  12.726.  Olcott  144. 

Ala. — Watson  v.  Reynolds.  64  Ala. 
191:  Beall  v.  Rtdgeway,  18  Ala,  117; 
Dlllworth  V.  Holmes  Furniture,  etc., 
Co..   (A.)    73  S  288. 

Cal. — Comstock  v.  Breed.  12  Cal. 
286. 

Colo. — ^Rephart  v.  Buddecke,  20 
Colo.  A.   646.  80  P  601. 

Ga. — ^Whelan  v.  Bdwards,  29  Ga. 
316. 

111.— Hahn  v.  Maxwell.  33  III.  A. 
261. 

Ind. — Starr  v.  Elarle,  43  Ind.  478; 
Tousey  v.  Taw,  19  Ind.  212;  Bingham 
V.  Kimball.  17  Ind.  396;  Vogel  v. 
OToole,   2  Ind.  A.  196,   28  ITE  209. 

Iowa. — Walker  v.  Irwin,  94  Iowa 
448.  62  NW  785. 

Ky. — Grimes  v.  Grimes,  89  SW  648, 
28  KyL.  649;  Harris  v.  Amos.  6  T.  B. 
Mon.  663. 

Me. — Richardson  T.  Williams.  49 
Me.  658;  Thomas  ▼.  Delphy,  33  Me. 
390. 

Minn. — Montreal  Bank  r.  Beecher, 
133  Minn.  81,  157  NW  1070. 

Mo. — Flemm  v.  Whltmore,  23  Mo. 
430;  Bay  v.  Buck,  190  Mo.  A.  393,  177 
SW  396:  L>.  &  A.  Scharff  Distilling 
Co.  V.  Springfield  Coal,  etc.,  Co.,  180 
Mo.  A.  497,  168  SW  664. 

N.  H. — ^Portsmouth  Brewing  Co.  v. 
Mudge.  68  N.  H.  462.  44  A  600;  Smith 
T.   Mudgett,   20  N.   H.   527. 

N.  J. — Schaus  V.  Henry,  89  N.  J.  L. 
607.  99  A  188;  Pike  v.  Van  Riper,  67 
N.  J.  L.  290.  30  A  629;  Nixon  v.  Van- 
hlse,  6  N.  J.  L.  677,  8  AmD  618. 

N.  T. — ^Teele  v.  Mayer,  173  App. 
Dlv.  869,  160  NTS  116;  MarUn  v. 
Flahlve,  112  App.  Div.  347,  98  NTS 
577;  Hurd  v.  Wing,  93  App.  Div.  62, 
86  NYS  907;  Connelly  v.  Connelly, 
32  App.  Dlv.  392,  62  NTS  1070:  Bo- 
gardus  v.  Young,  64  Hun  398,  19 
NYS  885;  Farnsworth  v.  Clark,  44 
Barb.  601:  Bunnell  v.  Empire  Laun- 
dry Machinery  Co.,  1  Silv.  Sup.  511,  5 
NYS  591;  Odell  v.  Mulry,  9  Daly  381; 
Engel  V.  Gordon,  49  Misc.  641,  97 
NYS  981;  Buckley  v.  Zimmerman,  32 
Misc.  704.  66  NTS  612:  Oldham  v. 
Plnkus,  32  Misc.  199,  66  NTS  691; 
Berkow  v.  tiampel,  126  NYS  613;  Mc- 
Bride  t.  Adams,  84  NTS  1060;  Blunt 
T.   Boyd,  6  NTLegObs  361. 

Pa.— Hess'  Batate,   160  Pa.   846.   24 

[IS  C.  J.— 21] 


A  676;  Bizler  v.  Ream.  8  Penr.  A  W. 
282;  Alcorn  v.  Christian,  4  Pa.  Super. 
594;  Teller  v.  Sehechter,  19  Pa.  Dlst. 
180. 

S.  C. — Pope  V.  Port,  37  S.  C.  !•.  '60. 

Tenn. — Bates  v.  Whitaon,  2  Head 
166;  Oilman  v.  Klbler,  6  Humphr.  19. 

Tex. — Bluff  Springs  Mercantile  Co. 
v.  White,   (Civ.  A.)  90  SW  710. 

Vt.— In  re  Goddard,  66  Vt.  416,  29 
A  634;  Rnssell  v.  Buck,  11  Vt.  166; 
Barlow  v.  Smith.  4  Vt.  139. 

[a]  la.  aonlsJMia  a  contrary  rule 
la  neld.  New  Orleans,  etc.,  R.  Co.  v. 
(^apman,  8  La.  Ann.  97;  New  Or- 
leans Gas  Light,  etc.,  Co.  v.  Pauld- 
ing, 12  Rob.  (La.)  378:  Flood  v. 
Thomas.  6   Mart.  N.   S.    (La.)   560. 

[b)  ninstratlona^— (1)  An  indorse- 
ment of  a  note  by  a  third  party, 
"This  note  to  be  paid  out  of  my  es- 
tate after  my  death,"  is  a  promise 
to  pay  debt  of  another  and  requires 
new  consideration.  Schaus  v.  Henry, 
89  N.  J.  L.  607,  99  A  188.  (2)  Where 
accountants  had  contracted  to  audit 
a  corporation's  books  and  had  en- 
tered on  the  work,  a  promise  of  the 
corporation's  president  individually 
to  De  resiransible  for  their  compen- 
sation was  without  consideration,  he 
not  being  personally  interested  in 
having  the  books  examined,  other 
than  his  interest  as  officer  and  stbck- 
holder.  Teele  r.  Mayer,  173  App.  Dlv. 
869,  180  NYS  116.  (3)  Where  one 
takes  as  collateral  to  a  debt  a  naked 
promise  of  a  third  person.  Indebted 
neither  to  him  nor  his  debtor,  such 

Sromlse  Is  without  consideration, 
{[ontreal  Bank  v.  Beecher,  133  Minn. 
81,  167  NW  1070.  (4)  Where  a  com- 
pany's treasurer  who  had  embezzled 
Its  funds  agreed  to  pay  such  sum  as 
might  be  necessary  to  make  its  cash 
right,  he  was  not  liable  for  a  short- 
age shown  to  have  occurred  under 
his  predecessor,  since  such  promise 
was  without  consideration.  Ports- 
mouth Brewing  Co.  v.  Mudge,  68  N. 
H.  462,  44  A  600. 

51.  C^l. — Malone  v.  Oescent  City 
Mill,  etc.,  Co.,  77  Cal.  38,  18  P  868. 

111.— Ives  V.  McHard,  103  111.  97; 
Smith  V.  Pinch,   3  111.   321. 

Ind. — Whitesell  v.  Helney,  68  Ind. 
108:  Helms  v.  Kearns,  40  Ind.  124; 
Millard  v.  Porter,  18  Ind.  503.  See 
Scearce  v.  Gall,  82  Ind.  266  (where 
there  was  a  new  consideration). 

Kan.— Fatten  v.  Mills,  21  Kan.  163. 

Me. — Watson  v.  Perrigo,  87  Me.  202, 
32   A   876 

Mass.— ^mlth  v.  Mayo,  1  Allen  160; 
Alger  V.  Scoville,  1  Gray  391;  Car- 
negie v.  Morrison,  2  Mete.  381;  Ar- 
nold V.  Lyman,  17  Mass.  400,  9  AmD 
164. 

Mich. — Barker  v.  Brown,  74  Mich. 
888,  41  NW  169;  Brown  v.  Hasen,  11 
Mich.    219. 

Mo. — Green  v.  Bates,  82  Mo.  837; 
Flanagan  v.  Hutchinson,  47  Mo.  237; 
Brown  v.  Brown.  47  Mo.  130.  4  AmR 
320;  Hedden  v.  Schneblin,  126  Mo.  A. 
478,  104  SW  887. 

N.  Y.— Tolhurst  v.  Powers,  133  N. 
Y.  460,  31  NE  326  [aff  61  Hun  106,  15 
NYS  4201:  Barker  v.  Bradley,  42  N.  Y. 
316,  1  AmR  621;  Hosmer  v.  True,  19 
Barb.  106;  Benedict  v.  Dunning,  1 
Daly  241;  Metxger  v.  Edson,  25  Misc. 
236,  56  NYS  61. 

N.  C. — Satterfleld  v.  Klndley,  144  N. 
C.  466,  67  SE  145,  IS  LRANS  399,  12 
AnnCas  1098. 

Or. — Ludwick  v.  Watson,  3  Or.  256. 


Tex. — Witt  v.  Wilson,  (Civ.  A.)  160 
SW  309.  310  [quot  Cyc]. 

Vt. — Bagley  v.  Moulton,  42  Vt.  184; 
Fullam  v.  Adams,   37  Vt.  391. 

Wis. — Hawes  v.  Woolcock,  26  Wis. 
629. 

[a}  xmutnttton. — ^A  person  making 
a  promise,  for  a  valuable  considera- 
tion, to  assume  the  debt  of  another 
is  bound  thereby,  although  the  cred- 
itor does  not  agree  to  release  such 
other.  Metzger  v.  Edson,  26  Misc. 
236,   55   NYS  61. 

(b]  S»M  of  eoiporatloB.— Consent 
of  a  stockholder  to  a  sale  of  the  cor- 

f orate  assets  Is  sufficient  considera- 
ion  to  support,  as  an  original  uiyler- 
taklng.  a  promise  by  a  director  to 
pay  a  debt  of  the  corporation  to  the 
stocltholder.  Lamkin  v.  Palmer,  24 
App.  Dlv.  266,  *S  NYS  427  [aff  164 
NT  Y.  201,  58  NB  123]. 

fc]  Debt  of  dsoadeat^— Under  a 
statute  making  a  devisee  liable  for 
all  debts  of  the  testator  in  the  same 
manner  as  the  heir  would  have  been 
liable  if  the  property  devised  had  de- 
scended to  the  heir,  and  providing 
that  the  same  actions  which  lie 
against  the  personal  representative 
may  be  brought  jointly  against  him 
and  the  heir  or  devisee  of  the  de- 
cedent, etc.,  a  promise  by  a  devisee 
to  pay  a  debt  of  the  estate  for  which 
she  is  liable  to  the  extent  of  assets 
received  by  her  is  not  without  con- 
sideration. Withers  v.  Withers,  100 
SW  253.  30  KyL   1099. 

Vorbeaianoe  to  bus  see  Intra  II 
194—198. 

Vromlse  br  exeoator  or  admliils- 
tiatov  to  pay  a*bts  of  decadent  see 
Executors  and  Administrators  [18 
Cyc  261).. 

Vxaaulse  hf  lialxs  to  p»  debts  of 
latMtat*  see  Descent  and  Distribu- 
tion  [14  Cyc  188]. 

59.  Cal. — Peck  v.  Brumaglm.  81 
Cal.   440,   89  AmD  196. 

Colo. — Denver  Pressed  Brick  Co.  v. 
Le  Fevre,  26  Colo.  A.  304,  308,  138 
P  434   [quot  Cyc]. 

Oa.— Chandler  v.  CHiandler,  62  Ga. 
612. 

111.— Williams  V.  Forbes.  114  111. 
167,  28  NE  468;  Walton  v.  Walton, 
70  hi.  142;  Arnold  v.  Franklin.  3  III. 
A.  141. 

Ind. — Johnson  v.  Grlest,  86  Ind. 
603;  Harmon  v.  James,  7  Ind.  263. 

Mass. — ^Warren  v.  Durfee,  126  Mass. 
338 

Mich. — ^Berry  ▼.  Hooper,  179  Mich. 
67.   146  NW  276. 

Mo. — Spencer  v.  Vance,  67  Mo.  427. 

N.  H. — Warren  v.  Weaver,  97  A 
748;  Blasdel  v,  Locke,  62  N.  H.  238. 

N.  J.— Prlckett  v.  Prickett.  20  N.  J. 
Bq.  478. 

N.  T. — Jackson  v.  Twenty-third  St. 
R.  Co.,  88  N.  T.  620;  Dodge  v.  Pond. 
23  N.  T.  69;  Cloyes  v.  Cloyes,  36  Hun 
146;  Brink  v.  Gould,  7  Lans.  426; 
Fink  v.  Cox,  18  Johns.  145,  9  AmD 
191;  Pearson  v.  Pearson,  7  Johns.  26. 

P*. — Zimmerman  v.  Streeper,  76 
Pa.  147;  Crawford's  App.,  61  Pa.  52, 
100  AmD  609;  In  re  Campbell,  7  Pa. 
100,  47  AmD  608. 

R.  I. — ^Taylor  v.  Staples,  8  R.  I. 
170,  6  AmR  6«6. 

S.  C— Hall  v.  Howard.  Rice  310,  33 
AmD  115;  Pitts  v.  Mangum,  18  S.  C. 
L.  588;  Prlester  v.  Prlester,  9  S.  C. 
Eq.  26,  18  AmD  191. 

Tenn. — ^Prlce    v.    ThAiuSA.  >yBHuk 
283.  Digitized  by  VjOOvTc 
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statioQK,"  public  buildings,'^  military  headquai> 
terB,"  or  manufacturing  plants  or  other  private 
buildings,"  constitute  a  valuable  consideration  for' 
their  contracts  with  reference  thereto. 

[$  159]  (9)  Marriage  or  Promise  to  Many. 
Marriage  is  a  valuable  consideration"  between  the 
parties  to  the  marriage  and  will  support  a  contract 
made  in  consideration  of  it,  as  a  contract  of  mu- 
tual promises  to  marry."  And  marriage  is  a  suffi- 
cient consideration  to  support  a  promise  by  a  third 
person  to  the  husband  or  wife,  as  a  promise  to 
convey  land  in  consideration  of  the  promisee's 
marrying,""  and  the  marriage  contemplated  need 
not  be  with  any  particular  person."  So  marriage 
is  a  sufficient  consideration  to  support  a  marriage 
settlemtmt.**  The  promise  of  an  infant  to  marry 
is  a  good  consideration  for  a  corresponding  prom- 
ise.**    But  mere   expectation   on   the  part  of  the 


promisee  that  the  promisor  would  many  her  is  not 
a  sufficient  consideration  for  a  promise.** 

[$  160]  (10)  Maintenance  or  Support.  An 
agreement  for  the  maintenance  or  support  of  the 
promisor  is  a  valuable  consideration.*" 

[i  161]  (11)  Withholding  Oompetitioa.  The 
withholding  of  competition,  when  not  contrary  to 
public  policy,  is  a  valuable  consideration.**  So  also 
is  abandonment  of  negotiations  for  a  contract.*'^ 

[i  162]  (12)  Other  Olnstrations.  Among  other 
examples  of  sufficient  consideration  may  be  noted: 
The  confidence  induced  by  undertaking  a  service 
for  another;**  substituting  a  sixty  days'  note  in 
place  of  cash;**  giving  an  individual  note  for  part 
of  a  partnership  indebtedness;"'  promising  to  en- 
force a  mechanic's  lien;"  gfiving  security;'*  execut- 
ing a  note  and  deed  of  trust;"  giving  permission  to 


Vt. — ^Prost  V.   Proat,   3S  Vt.   6S9. 

Engr- — Antrobus  v.  Smith,  12  Ve». 
Jr.   39,   83  Reprint  18. 

[a]  ZUnatnitloii^— An  agreement  by 
the  payee  of  a  note  to  cancel  the 
same  at  his  death,  by  will,  on  the 
regular  payment  of  Interest  by  the 
maKbr,  was  without  consideration  and 
void.  Trombly  v.  Klersy,  141  Mich. 
78.  104  NW  419. 

83.  Tnd. — Chicago,  etc„  R.  Co.  v. 
Derkes,  103  Ind.  520.  3  NE  239. 

Iowa. — Cedar  Rapids  First  Nat. 
Bank  v.  Hendrle,  49  Iowa  402.  31 
AmR  163-  Hills  County  v.  Burling- 
ton, etc..  R.  Co.,  47  Iowa  66  [aff  107 
U.  S.  667,  2  set  654*,  27  U  ed.  6781. 

N.  T. — Kennedy  v.  Cotton,  28  Barb. 
69. 

Oh. — Lesher  v.  Earshner,  47  Oh., St 
802.  24  NB  882. 

S.  C. — Charleston,  etoi.  R.  Co.  v. 
L.eech,  83  S.  C.  176,  11  BE  631.  26 
AmSR  667. 

B4.  Feamley  v.  De  MalnvlUe.  6 
Colo.  A.  441.  89  P  73;  Odlneal  v. 
Barry,  24  Miss.  9. 

88.  Stanley  r.  Schwalby.  162  U.  S. 
265.  16  set  764,  40  L,.  ed.  960. 

68.  Elnzie  T.  Penrose,  3  III.  S16: 
Pitt  V.  Gentle,  49  Mo.  74. 

57.  U.  S. — Magniac  v.  Thompson, 
7  Pet.  348.  8  L.  ed.  709. 

Ala. — Nelson  v.  Brown,  164  Ala. 
897,  61  S  360,  187  AmSR  61. 

Ark. — ^Barton  v.  Wilson,  116  Ark. 
400,  172  SW  1032:  Miles  v.  Monroe,  96 
Ark.   631.   132   SW   643. 

Ind. — ^Derry  v.  Derry,   74   Ind.   660. 

Ky. — ^Waller  v.  Harrison,  8  Ky.  Op. 
717. 

Me. — Tolman  v.  Ward.  86  Me.  303, 
29  A  1081,   41  AmSR  666. 

Md.— Elllnger  v.  Crowl,  17  Md.  361. 

Mo. — Llonberger  v.  Baker,  88  Ma 
447. 

N.  T. — ^Howe  T.  Hagan,  110  App 
Dlv.  892,  97  NTS  86;  Matter  of  Miller 
77  App.  Dlv.  473.  78  NTS  930  [rev  37 
Misc.  449.  76  NTS  9291;  Lelb  v.  Dob 
riner.  60  Misc.  66,  111  NTS  660; 
Whelan  v.  Whelan,  8  Cow.  637. 

Pa. — Broadrlck  v.  Broadrlck,  26  Pa. 
Suner.  225. 

B.  C. — Baser  v.  McQuade,  11  B.  C. 
161. 

OonTexaiicsa  la  ttmoA  of  otadlton 
see  Fraudulent  Conveyances  [20  Cyc 
604]. 

88.  Wood  V.  Jackson,  8  Wend.  (N. 
T.)  9,  22  AmD  603.  And  see  Breach 
of  Marriage  promise  i  12. 

88.  111.— May  v.  May,  65  HL  A.  488 
[aff  168  111.  209.  42  NB  66]. 

Iowa. — Wright  v.  Wright.  114  Iowa 
748,  87  NW  709.  65  LRA  261. 

Md. — ^Waters  v.  Howard,  8  Olll  262; 
Dugan  V.  Sittings,  3  QUI  138,  43  AmD 
306. 

N.  T.— Phalen  v.  TJ.  S.  Trust  Co., 
186  N,  T.  178,  78  NE  943,  7  LRANS 
734,  9  AnnCas  595;  L.eib  v'.  Dobriner, 
60  Misc.  66,  111  NTS  650. 

N.  C— Arnold  v.  Estls.  92  N.  C. 
162;  Gurvln  v.  Cromartie,  33  N.  C. 
174,  63  AmD  406;  Wall  v.  Scales,  16 
N.  C.  476. 


Oh. — ^Thompson  v.  Thompson,  17 
Oh.  St.  649. 

Pa.— Barr  v.  Hia  Add.  276. 

S.  C— Johnston  v.  Dilltard,  1  S.  C 
L.  232;,Caborne  v.  Godfrey,  8  S.  C. 
So.  614,  6  AmD  693. 

Tenn. — Cains  v.  Jones,  6  Terg.  249. 

Va. — Scott  iV.  Osborne,  2  Munf.  (16 
Va.)  413:  Chichester  v.  Vaas,  1 
Munf.  (16  Va.)  98,  4  AmD  631: 
Argenbrlght  v.  Campbell,  8  Hen.  &  M. 
(18  Va.)  144;  Eppes  v.  Randolph,  2 
Call.  (6  Va.)  126. 

Eng. — Shadwell  v.  Bhadwell,  9  C.  B. 
N.  S.  159,  99  ECL.  159,  142  Reprint 
62,  6  BRC  9;  Chichester  v.  Cobb.  14 
I>.  T.  Rep.  N.  S.  433;  Anonymous,  1 
Vent   268.    86   Reprint  179. 

[a]  XUnstratlonv— A  promise  by 
the  father  of  an  Illegitimate  daughter 
in  consideration  of  the  promisee's 
marrying  her  is  binding.  Wall  v. 
Scales,  16  N.  C.  476. 

Fronias  "by  os*  air— fly  manlaa 
see  infra  I  177. 

80.  Barr  v.  Hill,  Add.  (Pa.)  276. 

81.  Sterry  v.  Arden,  1  Johns.  Ch. 
(N.  T.)  260  (aft  12  Johns.  536.  7 
AmD  848];  Gurvln  v.  Cromartie.  88 
N.   C.   174,   178,   53  AmD   406. 

"A  promise  to  pay  a  man  for 
marrying  a  particular  woman  will 
maintain  an  action,  after  the  mar- 
riage had.  It  follows,  that  a  promise 
to  pay  him  for  marrying  any  woman, 
without  designating  one  in  particular, 
Is  likewise  valid;  for  there  Is  no  per- 
ceptible distinction  on  which  the  law 
can  give  an  action  In  the  one  case 
and  not  In  the  other.  It  was 
argued.  Indeed,  that  it  might  be  a 
prejudice  to  one  to  marry  a  particu- 
lar woman,  and  by  possibility.  In 
such  a  case,  the  man  would  not  have 
married  her,  had  It  not  been  for 
the  promise;  whereas  marriage  gen- 
erally is  to  be  taken  to  be  to  the 
party's  gratification  and  benefit,  and, 
when  he  is  left  at  large  to  his  own 
free  choice,  his  marriage  cannot  be 
intended  to  be  to  his  disadvantage; 
and  therefore,  that  In  this  last  case 
the  marriage  Is  not  a  sufficient  con- 
sideration. But  the  distinction  seems 
to  be  entirely  untenable;  for  ex- 
perience proves,  even  when  the 
parties  are  of  their  own  exclusive 
selection,  marriages  may  or  may  not 
be  Judicious  or  happy.  And  It  is  just 
as  much  an  act  of  prudence  for  a 
man  to  refrain  from  marrying  any 
woman  without  having  a  competent 
livelihood  for  himself,  his  wife,  and  a 
family,  as  it  is  for  him,  under  those 
circumstances,  not  to  marry  a  par- 
ticular woman.  In  either  case  he 
may  be  Induced  to  marry  or  not  to 
marry  by  his  having  or  not  having 
a  reasonable  consideration.  But  the 
law  does  not  enquire,  whether  the 
party  has  or  has  not  made  a  for- 
tunate match,  because  it  Is  not  the 
adequacy  of  the  consideration,  which 
determines  the  validity  of  the  prom- 
ise, but  it  Is  the  doing  of  some  thing 
by  the  party,  to  whom  the  promise  is 
made,  and  It  la  a  familiar  elementary 


principle,  that  such  act,  tiowever 
trifling,  constitutes  a  sufBclent  con- 
sideration. The  act  of  marrlagre  with 
any  one  woman  must,  in  this  point  of 
view,  be  the  same. as  that  with  any 
other;  and,  therefore,  as  far  as  the 
objection  to  the  want  of  a  considera- 
tion afCects  the  case,  the  instructions 
to  the  Jury  were  right"  Gurvln  r. 
Cromartie,  supra. 

83.  '  See  Husband  and  Wife  [21  Cyc 
1246]. 

83.  Wtllard  v.  Stone,  7  Cow.  (N. 
T.),  22,  17  AmD  496. 

Pronla*  of  Infant  am  •  oomstdexa- 
tlon  («naraUy  see  infra  I  172. 

84.  Raymond  v.  SelUck,  10  Conn. 
480. 

85.  Iowa. — Pelllszarro  v.  Reppert. 
83  Iowa  497.  60  NW  19. 

Me. — Hutchinson  v.  Hutchinson.  t4 
Me.  154. 

Mo. — Taylor  v.  Crockett  123  Mo. 
300,  27  SW  620. 

N.  T. — Spalding  v.  Hallenbeck.  30 
Barb.  292;  Brady  v.  Smith,  8  Misc. 
466.   28  NTS  776. 

Pa. — Shonts  v.  Brown,  27  Pa.  128: 
In  re  Phlle,  14  Phila.  880. 

W.  Va. — Keener  v.  Keener,  84  W. 
Va.  421.  12  SB  729. 

Xalatanaao*  or  support  of  sramtor 
••  oonstderatloa  for  a  doed  see  Deeds 
[18  Cyc  531]. 

88.  Cal.— Helm  v.  Butln,  6  Cal 
Unrep.   Cas.  19,   40  P  39. 

Mass. — Pierce  v.  Fuller.  8  Mass. 
223,  5  AmD  102. 

Mich. — Lee  V.  IT.  S.  Graphite  Co.. 
161  Mich.  157.  126  NW  748. 

Pa. — McCuUoch  v.  Cowher,  6  Watts 
&   S.   427. 

S.  C. — Sloan  v.  Courtenay,  64  S.  C. 
314,   32   SE  481. 

Wash. — Jonas  v.  Maes,  76  V^ash. 
517,   136  P  680. 

W.  Va. — Camden  v.  Dewing.  47  W. 
Va.  310.  34  SE  911.  81  AmR  797. 

[a]  ninstratloB^— Where  under  the 
law  three  of  the  thirteen  saloons  in 
a  town  would  be  compelled  to  go  out 
of  business,  and  the  saloon  keepers 
agree  that  three  of  them,  including 
praintitr.  should  be  given  Ave  hun- 
dred dollars  each  to  retire,  there  was 
a  valuable  consideration  for  the 
promise  to  pay.  Jones  v.  Maes,  76 
Wash.  617,  136  P  680. 

87.  Moore  v.  Florence  First  Nat 
Bank,  139  Ala.  596.  36  S  777. 

88.  Gwaltney  v.  Wheeler,  26  Ind. 
415;  Hammond  v.  Hussey,  61  N.  H. 
40,  12  AmR  41;  Pollock  v.  Carolina 
Interstate  Bldg.,  etc.,  Assoc,  61  S.  C 
420,   29   SE  77,   64  ASR   683. 

89.  Smucker  v.  Larlmore.  21  111. 
267. 

70.  Ludington  v.  Bell,  77  N.  T. 
138.  33  AmR  601. 

71.  Matzen  v.  Morton  Bldg.  C^.,  28 
Cal.  A.  330,  162  P  317. 

7a.  Stacy  v.  Cook,  62  Kan.  60,  61 
P  399;  Little  v.  Hobbs,  34  Me.  867: 
Cole  v.  Steams,  23  App.  Dlv.  446,  48 
NTS  318  [aff  162  N.  T.  687  mem,  67 
NE  1108  mem]. 

73.    Boone  County  Lumber  Co.  v. 
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weigh  propisrty;'*  permitting  use  of  name  in  a 
suit;"  permittii^  a  creditor  to  insure  a  debtor's 
life;"  enabling  the  performance  of  a  contract j" 
permitting  the  elevation  of  a  railroad  bridge;** 
agreeing  not  to  oppose  legislation;"  employing  the 
promisor;^  participating  in  a  prize  contest;'^  fur- 
nishing materials  to  a  third  person ;''  resuming 
business  relations;"  giving  or  promising  an  exclu- 
sive right  or  privilege  on  the  promisee's  propertV 
or  business;**  agreeing  to  divide  loss  as  indorsers;" 
ceasing  performance  of  a  contract ;""  furnishing  fix- 
tures;*' permitting  a  party  to  control  suit;**  con- 
senting to  a  particular  method  of  settlement;** 
withholding  money  due  a  third  person  ;•"  prevent- 
ing a  diminution  in  the  value  of  property;^  taking 
a  note  oat  of  a  bank  where  it  has  been  placed  for 
collection;**  agreement  to  credit  on  a  preexisting 
debt;**  the  friendly  and  economical  settlement  of 
an  estate;**  voluntary  surrender  by  a  widow  of 
the  watch,  clothes,  and  all  other  personal  property 
belonging  to  her  husband's  estate,  even  though  the 
estate  was  insolvent;"  the  desire  of  a  party  to 
have  a  contract  discharged,  and  mutual  promises  to 
deliver  up  obligations  held  by  each;*"  an  order  for 
the  pa3mient  of  money  which  relieves  the  drawee 
from  any  further  liability  to  the  drawer  ;**  pur- 
chase of  stock  or  other  property;"  purchase  of  a 


stock  in  trade  or  of  a  professional  practice;**  and 
payment  of  a  void  judgment.^  On  the  other  hand, 
a  consideration  has  been  held  lacking  in  the  case 
of:  An  agreement,  either  orally  or  in  writing,  to 
give  another  the  refusal  of  his  property  indefinitely 
or  for  a  certain  time;*  a  promise  to  bear  part  of 
the  expense  of  a  suit  made  by  one  not  interested 
in,  nor.  a  party  to,  the  suit;*  an  agreement  by  a 
postmaster's  successor  to  redeliver  a  certain  letter 
case  owned  by  the  postmaster,  if  on  writine  to> 
Washington  the  latter  found  that  the  department 
did  not  claim  it;*  an  agreement  to  convey  land 
when  it  shall  be  pai4  for  from  the  profits  to  be 
realized  by  the.  purchaser;'  a  verbal  agreement  by 
a  purchaser  at  a  sheriff's  sale  with  his  own  money 
to  hold  the  premises  in  trust  for  defendant;"  a 
note  given  to  a  father  for  property  that  had  been 
previously  delivered  as  an  advancement;'  a  promise 
not  to  levy  on  property;*  a  promise  by  the  payee  of 
a  note  that  he  will  not  collect  it;*  a  promise  not  to 
collect  an  annuity;'*  an  agreement  to  pay  damages 
for  the  detention  of  money  beyond  the  amount  de- 
tained;" a  subsequent  agreement  by  the  maker 
of  a  note  to  pay  a  certain  sum  if  the  note  is  not 
paid  punctually  when  due;.'*  a  promise  made  by  a 
debtor  when  tendering  such  money  as  his  creditor 
is  bound  to  receive,  and  which  is  the  full  measure 


Nledermeyer,  187  Mo.  A.  ISO,  172  SW 
57. 

74.  Balnbrid)re  v.  Flrmstone,  8  A. 
A  B.  743.  85  ECL.  822,  112  Reprint 
10i9  (holding  that  It  is  a  sufflclent 
consideration  for  the  licensee's 
promise  to  return  the  property  in 
sood  condition). 

75.  Blodget  ▼.  Skinner,  15  Vt.  7K. 
7a.    Sell   V.   Steller,    S3    N.   J.   Eq. 

J97.  32  A  211.  ^ 

77.  "W.  a.  Root  Constr.  Co.  ▼. 
West  Jersey,  etc.,  R.  Co.,  86  N.  J.  L. 
<45.  90  A  271:  Ronssel  v.  Mathews. 
62  App.  Dlv.  1,  70  NTS  886  [aff  171 
N.  Y.  634  mem,  63  HE  1122  mem]. 

7B.  Rleney  v.  New  York  Cent.,  etc., 
R.  Co.,  161  App.  Dlv.  187,  146  NYS 
39S  [aff  217  N.  Y.  31,  111  NE  226]. 

n.  Henshaw  v.  Dyde,  1  LCJur 
124.  7  L.  C.  124. 

8IK  Davles  v.  Racer,  72  Hun  43,  2S 
NTS  293. 

81.  ITunham  v.  St.  Croix  Soas  Co., 
33  CanLJ  444;  Peters  v.  AgrloulturaLl 
Soc.  of  Dlst.  34.  8  N.  B.  Eq.  127,  26 
CanLTOccNotes  90. 

[a]  XUwInrttou^^d)  Three  pro- 
prietors of  blends  of  tea,  exhlbltlu; 
their  teas  at  a  public  exhibition  held 
by  defendant  society,  allowed  their 
teas  to  be  Judged  by  a  committee  ap- 
pointed by  the  society.  In  competi- 
tion for  a  gold  medal  offered  by  the 
society.  During  the  exhibition  each 
of  the  competitors  served  the  public 
gratuitously  with  samples  of  made 
tea,  and  tea  was  served  by  them  to 
the  cominlttee  In  the  same  way  that 
It  was  served  to  the  public.  The 
committee  having  awarded  the  medal 
to  plaintiff,  a  competitor,  It  was  held 
that  there  was  consideration  for  the 
offer,  entitling  plaintiff  to  the  medal. 
Peters  y.  Agricultural  Soc.  of  Dlst. 
34,  3  N.  B.  Bq.  127,  26  CanLTOoc 
Notes  90.  (2)  Defendant  company,  as 
a  means  of  advertising  their  soap,  of- 
fered a  piano  as  a  prise  for  the  per- 
son guessing  the  correct  weight  of  a 
large  cake  or  block  of  soap  exhibited 
at  an  exhibition.  The  guessing  was 
free,  and  all  persons  who  desired  to 
guess  were  provided  with  coupon 
tickets  on  which  to  mark  their 
guesses.  The  tickets  were  deposited, 
or  were  suiwosed  to  be  deposited.  In 
a  box,  and  the  corresponding  coupons 
retained  by  the  respective  guessers. 
Plaintiff  guessed  within  a  shade  of 
the  correct  weight,  and  after  the  soap 
had  been  weighed  presented  her  cou- 

gon  with  her  guess  marked  thereon, 
ut   the  Judges   could   not   And   her 


tloket  in  the  box  and  awarded  the 
prize,  to  another  person,  whose  guess 
was  not  so  near  the  correct  weight 
as  plaintiff's.  Plaintiff  afterward 
brought  an  action  for  breach  of  con- 
tract. It  was  held,  on  demurrer  to 
plaintiff's  declaration,  that  the  com- 
petition was  not  a  lottery  within  the 
meaning  of  the  criminal  code,  and 
that  the  exercise  of  judgment  re- 
quired In  the  guessing  was  A.  suffi- 
cient consideration  to  support  the 
contract.  Dunham  y.  St.  Croix  Soap 
Co.,  33  CanLJ  444. 

aSL  Roussel  V.  Mathews,  <S  App. 
Div.  1,  70  NYS  886  [aff  171  N.  T.  *84 
mem,  63  NE  1122  mem]. 
,  83,  V.  tioewers  Oambrtnus  Brew- 
ing Co.  v.  Friedman,  21  Misc.  32.  46 
NYS  867;  Elrie  Forge  Co.  v.  Pennsyl- 
vania Iron  Wks.  Co.,  22  Pa.  Super. 
650. 

84;  Condlt  v.  Bergmeler,  63  Fed. 
987;  Fish  v.  Dunn,  69  Minn.  99,  60 
NW  843;  Hamilton  v.  Smith,  141  NYS 
677;  Bnuseo  v.  Tlghe,  76  Han  140.  27 
NT&  34. 

SB.  Phillips  ▼.  Preston.  6  How. 
(U.  S.)  278,  18  L.  ed.  162.  ^ 

86.  Cory  V.  Newton,  9  Colo.  A.  181, 
48  P  156. 

87.  Schlits  Brewing  Co.  v.  Travl, 
17»  IlL  A.  269. 

88.  Qoodspeed  v.  Fuller,  46  Me. 
141,  71  AmD  672;  Case  v.  Kinney,  7 
Oh.  Dec  (Reprint)  178,  1  CtncLBuI 
277. 

88.  Bauer  v.  Northwest  Blowpipe 
Co.,  76  Or.  1,  146  P  129. 

90.  Schumacher  t.  Dolan,  164  Iowa 
207.  184  NW  624;  Fairbanks  v.  Tafel, 
169  Ky.  602.  167  SW  887;  Walther  v. 
Woodson,  (Mo.  A.)  190  SW  61.  But 
see  Fisher  v.  WUlard,  20  N.  H.  421 
(holding  that  a  promise  by  a  creditor 
that  a  sum  of  money  in  his  hands 
belonging  to  a  third  person  shall  be 
applied  or  accounted  for  as  a  part 
payment  of  the  debt  of  the  promisee 
is  without  consideration). 

91.  Odlneal  v.  Barry,  24  Miss.  0. 
93.    Stewart    v.    Eden,    2    Cai.    (N. 

T.)  160. 

93.  Throop  Grain  Cleaner  Co,  v. 
Smith.  110  N.  T.  83,  17  NE  83;  Ly"- 
man  v.  Babcock,  40  Wis.  603. 

94.  Hilton  V.  Rackey,  37  App.  (D. 
C.)  83;  In  re  Luts,  (Mo.)  170  SW  334. 

98.  Ounther  v.  Ounther,  181  Mass. 
217,  63  NE  402. 

96.  Leach  v.  Keach,  7  Iowa  282. 
See  infra  |i  170-192. 

97.  Brem  v.  Covington,  104  N.  C. 
689,  10  SB  706. 


98.  Patrick  V.  Barker,  78  Nebr. 
823,  112  NW  368;  CTook  V.  Scott,  66 
App.  Div.  139,  72  NTS  516  [aff  174 
N.  T.  620  mem,  66  NE  1106  mem]. 

[a]  ZUnstmiloB.^ — PlalntifTs  pay- 
ment for  stock  was  a  sufficient  con- 
sideration to  support  defendant's 
Sromise  to  pay  a  certain  annual  divi- 
end,  if  the  corporation  should  fail 
80  to  do.  Crook  V.  Scott,  66  App  Div. 
139,  72  NYS  516  [aff  174  N.  T.  620 
mem,  66  NE  1106  meml. 

99.  Shober,  etc..  Lithographing 
Co.  V.  Kertlng,  107  111.  344. 

As  eonsUaratioa  for  sffrsemaiit  aot 
to  eompete  see  infra  |  431. 

X.  Taylor  v.  Williams.  120  Ind. 
414,   22   NB  118. 

a.  Colo. — Smith  V.  Bateman,  8 
Colo.   A.   836.   46  P  213. 

111.— Crandall  v.  Willig.  165  111.  233. 
46  NE  765. 

Md. — Coleman  v.  Applegarth,  68 
Md.  21,  11  A  284,  6  AraSR  417. 

Minn. — Stensgaard  v.  Smith,  43 
Minn.  11.  44  NW  660,  19  AmSR  206. 

N.  T. — ^Burnet  v.  Blsco,  4  Johns. 
236. 

Pa — Stefllee  v.  Kerr,  2  Woodw.  176. 

Bng. — O>oke  v.  Oxley,  3  T.  R.  663, 
100  Reprint  786. 

See  supra  i|  102,  103. 

5.  Plnkerton  v.  Hudson,  87  Ark. 
606.  lis  SW  86;  Whitson  v.  Fowlkes, 
1  Head   (Tenn.)   683,  73  AmD  184. 

[a]  XUnstvatlon.— A  broker  being 
under  no  obligation  to  see  that  the 
purchaser  complied  with  his  contract, 
there  was  no  consideration  for  the 
broker's  promise  to  pay  half  of  the 
costs  of  a  suit  by  the  seller  to  en- 
force the  contract.  Plnkerton  v. 
Hudson,  87  Ark.  506.  118  SW  25. 

4.  Smith  V.  Force,  81  Minn.  119. 
16  NW  704. 

B.    Beall  v.  CJIark.  71  Ga  818. 

6.  Dollar  Sav.  Bank  v.  Bennett,  76 
Pa.  402. 

7.  Marsh  v.  Crown,  104  Iowa  656, 
73  NW  1046.  But  see  Banning  v. 
Purinton,  106  Iowa  642,  76  NW  639 
(where  an  agreement  by  a  daughter 
to  pay  for  a  lot  previously  conveyed 
to  her  by  her  father  as  an  advance- 
ment was  held  valid). 

8.  Merchants'  Bank  v.  Davis,  8 
Ga.  112. 

9.  Weaver  v.  Pries.  85  111.  3S6.  ' 

10.  TrlDlett  V.  Woodward,  98  Va 
187.   35   SE  455. 

11.  Phetteplace  v.  Steere,  2  Johns. 
(N.  T.)  442. 

13.  Shirly  y.  Harris,  21  F.  Cas.  No. 
12,798,  3  McLean  330. 
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of  the  liability,  to  pay  more  in  another  currency, 
of  greater  value  in  the  transaction  of  business;" 
an  agreement  by  the  cashier  of  a  bank  vith  another 
not  to  take  notes  with  the  latter 's  name  on  them  as 
surety,  unless  they  contain  the  names  of  other  sure- 
ties who  are  solvent;'*  an  agreement  with  a  judg- 
ment debtor  by  a  stranger  to  purchase  the  judg- 
ment and  allow  the  debtor  one  half  the  profits  to 
be  made  by  a  sale  of  the  debtor's  land;"  a  promise 
by  a  judgment  creditor  to  pay  certain  other  judg- 
'ments  held  by  other  creditors  out  of  the  proceeds 
of  an  execution  sale;"  a  promise  made  by  an  at- 
torney during  a  suit  that,  if  plaintiff  should  be 
nonsuited  or  cast  in  the  suit,  the  attorney  would 
reimburse  him  all  the  costs;''  a  father's  promise-  to 
his  daughter  to  lease'  his  own  farm  from  her  and 
pay  her  u  certain  rent;"  a  promise  by  a  building 
contractor  to  put  another  coat  of  oil  on  the  inside 
of  a  house,  made  after  he  had  fully  complied  with 
his  contract,  and  without  any  additional  considera- 
tion;" a  promise  to  return  advances  made  under  a 
contract  which  has  been  fully  performed  by  the 
promisor  up  to  the  time  of  the  promise;"*  a  promise 
of  a  holder  of  a  joint  and  several  note  to  one  of 
the  makers  who  had  made  a  partial  payment  to 
look  to  the  other  maker  for  payment  of  the  bal- 
ance;" a  promise  by  an  indorser  of  a  promissory 
note  to  pay  one  half  of  a  judgment  recovered  by 
the  holder  against  the  maker  and  indorsers  on  the 
note;**  a  promise  by  the  president  of  a  village 
board  to  pay  attorneys  for  their  services  in  prose- 
cutions for  illegally  selling  intoxicating  liquors;** 
and  a  promise  to  pay  a  certain  sum  if  the  promisee 
is  not  married  within  a  certain  time,  where  the 
promisor  will  not  profit  by  the  promisee  remaining 


single  or  suffer  injury  by  his  marriage.^ 

[(  163]  2.  Need  Not  Be  Money  or  Money  Value. 
As  a  vaUd  consideration  may  be  the  doing  or  the 
promising  to  do  something  not  illegal,  at  the  re- 
quest of  the  promisor,  which  the  promisee  is  not 
already  under  ajegal  obligation  to  do,  or  the  for- 
bearing to  do  something  which  he  has  a  l^al  right 
to  do,  it  is  clear  that  a*  consideration  need  not  be  a 
thing  of  pecuniary  value  or  even  reducible  to  a 
money  value.*'  A  promise,  for  example,  to  pay  an- 
other a  certain  sum  of  money  if  he  will  abstain 
from  the  use  of  liquor  and  tobacco  for  a  certain 
time  is  binding  in  favo^  of  the  promisee,  on  the 
ground  that  a  man  has  a  legal  right  to  use  liquor 
and  tobacco.**  And  so  it  has  been  held  of  a  prom- 
ise to  pay  to  a  divorced  wife  a  stated  annuity  if 
she  will  conduct  herself  with  sobriety  and  in  a 
respectable,  orderly,  and  virtuous  manner,  as  she 
is  under  no  obligation  to  the  husband  to  remain 
sober  or  virtuous.*^  Other  acts,  forbearances,  or 
promises  which  have  been  held  a  sufficient  considera- 
tion for  a  promise  to  pay  money  or  to  do  other  acts 
are:  The  use  of  a  patent  medicine  for  a  disease ;** 
loss  of  time;**  attendance  as  a  student  at  colle^;*^ 
attending  a  private  school  at  the  instance  and  re- 
quest of  another;**  entering  the  military  service  of 
the  nation;**  changing  residence  at  the  instance  of 
another;**  promising  to  remain  in  a  particular 
city;**  traveling  for  pleasure  and  benefit  at  the  re- 
quest of  the  promisor;**  attending  or  promising  to 
attend  the  promisor's  funeral;**  naming  or  giving 
another  the  right  to  name  a  child;*'  changing  a- 
child's  name;**  appointment  of  a  person  as  guard- 
ian ;**  giving  information  of  any  kind  to  another;** 


13.  McBlderry  v.  Jones,  C7  Ala. 
20S. 

14.  North  Atchison  Bank  v.  Oay, 
114  Ha  203.  21  SW  479. 

15.  Harrison  v.  Bailey,  14  S.  C. 
3(4. 

1ft,  Branson  v.  Kltobenman,  148 
Pa.  641.  j4  A  «1. 

17.  Mitchell  V.  Bell.  1  N.  C.  167. 
2  AmD  827. 

18.  Snyder  v.  Guthrie,  21  Hun  (N. 
T.)  341. 

19.  Wldiman  v.  Brown,  83  Mloh. 
241.   47  NW  231. 

ao.  TempHn  v.  Hobson,  10  Colo.  A. 
626.  61  P  1019. 

91.  Smith  v.  Bartholomew,  1  Mete 
(Msfla.)   276,  26  AmD  366. 

as.  Dycert  v.  Oros.  9  Barb.  (N. 
T.)    608. 

as.  Hooker  v.  Russell,  6?  Wis.  267, 
30  irw  368  (holdlnr  that  the  promise 
is  not  supported  by  the  benefit  or 
advantage  to  him  as  a  citizen  and 
ofneer  of  the  village  from  the  en- 
forcement of  the  laws  aerainst  the 
sale  of  intoxicating  liquors). 

34.  Sterlins  v.  Slnnlckson,  6  N.  3. 
L.  766. 

S5.  U.  S. — Stanley  v.  Sohwatby, 
162  U.  S.  266,  16  SCt  764,  40  L..  ed. 
»«0. 

Ark. — Lay  v.  Brown,  100 .  Ark.  1, 
161  SW  1001. 

III.— Evans  v.  Moore,  247  111.  60. 
93  NE  118.  139  AmSR  302;  Ryan  v. 
Hamilton.  206  111.  191.  68  NB  781 
trev  103  111.  A.  212]. 

Ind. — Orr  v.  Dayton,  etc..  Tract. 
Cb.,  178  Ind.  40.  9«  NE  462,  48  LRA 
NS  474,  AnnCasl916B  1277. 

Iowa. — ^Brown  v.  Jennett.  130  Iowa 
311,  313,  106  NW  747,  6  LRANS  726 
tclt  Cyc]. 

Me. — BlKelow  v.  Blgelow,  96  Me. 
17    49  A  49. 

Md. — Devecmon  v.  Shaw,  69  Md. 
199.  14  A  464,  9  AmSR  422. 

N.  J. — Burgesser  v.  Wendel,  73  N. 
J.  L.  286.  62  A  994. 

N.  T.— Hamer  v.  Sldway.  124  N.  T. 


688.  27  NB  266,  21  AmSR  <93,  12 
LRA  463. 

Wis. — ^Keck  V.  Michigan  Quartx 
Silica  Co..  168  Wis.  600,  149  NW  208. 

Bng.— Currle  y.  Mlsa,  L.  R.  10 
Exch.  163,  4  ERO  317  [app  dlsm  1 
App.  Caa  664]. 

86.  Talbott  V.  Stemmons,  89  Ky. 
222,  12  SW  297,  11  KyL  461,  26  Am 
SR  631.  6  LRA  866;  Lindell  v.  Rokee, 
60  Mo.  249.  21  AmR  396;  Hamer  v. 
Sldway,  124  N.  T.  688,  27  NE  266.  21 
AmSR  693,  12  I.RA  468.  Compare 
Conant  v.  Jackson,  16  Vt.  836  (where 
a  contract  was  set  aside  because  of 
mental  incapacity,  and  the  court  in- 
timated that  a  consideration  of  par- 
tial abstinence  from  liquor  was  In- 
adequate). 

8T.  Dunton  v.  Dunton,  (Vtot.)  46 
AIbL.J  11. 

88.  Carim  v.  Oarbolic  Smoke  Ball 
Co.,  [1892]  2  Q.  B.  484  [app  dtsm 
[1893]  1  Q.  B.  2661. 

89.  Paige  v.  Ripley,  12  Vt.  289. 

30.  Hoshor  V.  Kautz,  19  Wash. 
268.  63  P  61. 

31.  Young  V.  Boyd,  107  Md.  449. 
69  A  33. 

88.  Budgett  y.  Stratford  Co-op., 
etc.  See.  32  T.  L.  R.  378  (holding 
that,  where  an  employer  makes  an 
offer'  that  If  his  employees  will  join 
the  army  they  shall  receive  half 
their  wages  and  be  reinstated  at  the 
end  of  the  war,  and  this  offer  is  ac- 
cepted by  an  employee,  the  fact  that 
the  empfpyee  joins  the  army  Is  good 
consideration  for  the  promise  by  the 
employer  J. 

33.  Burgesser  v.  Wendel,  73  N.  J. 
Lh  286,  62  A  994;  Adams  v.  Honness, 
62  Barb.  (N.  T.)  826;  Crosbie  v.  Mc- 
Doual,  13  Ves.  Jr.  148.  33  Reprint  261. 
Contra  Qrlsby  v.  Orlsby,  1  Kyt>  62, 
10  Ky.  Op.  613. 

34.  White  V.  Poole,  78  N.  H.  403, 
62  A  494. 

38.  Devecmon  v.  Shaw,  69  Md.  199, 
14  A  464.  9  AmSR  422. 

38.     Earle  v.  Angell.  167  Mass.  294, 


32  NE  164. 

37.  Wolford  ▼.  Powers,  86  Ind. 
204.  44  AmR  16:  DifTenderfer  v.  Scott 
6  Ind.  A.  343,  32  NE  87;  Daily  v.  Mln- 
nlck,  117  Iowa  663,  91  NW  913,  60 
LRA  840;  Gardner  v.  Denlson,  217 
Mass.  492,  106  NB  369,  61  LRANS 
1108;  E^aton  v.  Libbey,  165  Mass.  218. 
42  NE  1127.  68  AmSR  611;  Baboock 
v.  (Thase,  92  Hun  264;  36  NTS  879. 

"The  privilege  of  naming  a  child 
is  a  valid  consideration  for  a  promise 
to  pay  money.  The  child  had  a  direct 
and  immediate  Interest  in  his  name 
and  Is  more  attected  by  It  than  any 
one  else.  He  loses  the  opportunity 
of  receiving  a  more  advantageous 
name,  and  is  compelled  to  bear  what- 
ever detriment  may  flow  from  the 
name  Imposed  upon  blm.  The  con- 
sideration moves  in  part  from  the 
child,  although  he  is  not  in  a  posi- 
tion personally  to  yield  an  assent  to 
the  promise  at  the  time  it  is  made." 
Ctardner  v.  Denlson,  217  Mass.  492. 
494,  106  NB  369,  51  LRANS  1108. 

38.  Babcock  v.  (Hiase,  92  Hun  264. 
36  NTS  879.  But  see  Hayden  v. 
Hayden.  8  App.  Dlv.  647,  40  NTS  865 
(holding  that  an  action  would  not  lie 
for  breach  of  a  promise  by  defendant 
to  support  plaintiff  as  he  would  his 
own  son). 

38.  State  v.  Baker.  8  Md.  44  (hold- 
ing It  to  be  a  sufficient  consideration 
to  support  his  promise  to  act  without 
compensation).  (?ompar»  however 
Smith  V.  Smith,  8  Leon.  88,  74  Re- 
print 569  (where  it  was  held  that  the 
benefit  accrued  entirely  to  the  ward). 

40.  Cal. — Green  v.  Brooks,  81  CtX. 
328,  22  P  849;  Lucas  v.  Pico.  65  Cal. 
126. 

Kan. — ^Reed  v.  Golden,  28  Kan.  632, 
42  AmR  180. 

N.  T.— Parsons  v.  Robinson,  69  N. 
T.  Super.  646,  15  NTS  138  [aff  133 
N.  T.  537  mem.  80  NB  1148  mem]: 
McLauehlln  v.  Barnard.  2  B.  D.  Smith 
372;  White  v.  Drew,  56  HowPr  53. 


For  later  eaa— ,  aeralopmeata  and  etaacM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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making  an  affidavit;*'  consent  to  marriage  of  a 
daughter;**  the  surrender  by  a  mother  of  her  ille- 
gitimate child;**  or  the  surrender  of  the  custody 
and  control  of  children  by  parents  generally.** 

[%  164]  3.  Benefit  to  a  Third  Person.  A  bene- 
fit to  a  third  person  is  a  sufficient  consideration  for 
a  promise."  Thus  g^ds  furnished**  or  services 
rendered*^  to  a  third  person  at  the  promisor's  re- 
quest form  a  sufficient  consideration  for  his  prom- 
ise. Where  a  promise  is  made  for  the  benefit  of 
severs^  persons  it  is  not  essential  to  a  recovery 
thereon  that  each  of  such  persons  should  have  con- 
tributed to  the  consideration.** 

[%  165]  4.  Motive  and  OonsldentiOB  Diatin- 
gnished.  Motive  and  consideration  must  be  dis- 
tinguished, for  they  are  not  the  same  thing.    The 


fact  that  there  is  a  motive  for  a  promise  does  not 
supply  the  element  of  consideration;*'  and  con- 
versely the  fact  that  there  is  no  motive  for  a 
promise  will  not  deprive  it  of  consideration.'" 

[^  166]  6.  Good  and  Valuable  OonsideratioQ 
Distingnished.  A  good  consideration  is  such  as 
that  of  blood,  or  of  natural  love  and  affection,  as 
where  a  man  grants  an  estate  to  a  near  reIatio>n 
(generally  parent  or  child,  or  husband  or  wife)  his 
act  being  founded  on  motives  of  generosity,  pru- 
dence, and  natural  duty;"  a  valuable  considera- 
tion is  the  benefit  or  the  detriment  which  we  have 
just  defined.'^  The  distinction  in  terms,  however, 
is  frequently  ignored,  and  a  valuable  consideratioii 
is  often  referred  to  as  a  good  consideration.**  A 
promise  founded  on  what  is  properly  termed  a  good 


S.  C. — Ooree  v.  wnson,'!?  8.  C.  I* 
S97. 

Vt. — Cobb  V.  Cowdery.  40  Vt.  25,  94 
AmD  (70:  Chandler  v.  Mason,  t  Vt. 
193. 

[a]  ninatnitlonB. — (1)  Location  of 
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nesses. CcJbb  V.  Cowdery,  40  Vt.  25. 
94  AmD  370;  Chandler  ▼.  Mason,  2 
Vt.  193.  (B)  Surrender  of  letter  con- 
tainlnir  information.  Wilkinson  v. 
Olivelra.  1  Blng.  N.  Caa.  490.  27 
ECL  788.  131  Reprint  1206. 

41.  Brooks  v.  Ball,  18  Johns.  (N. 
Y.)  887;  Bretton  v.  Prettlman,  T. 
Raym.  153,  83  Reprint  82. 

4a.     Wyant  v.   Lesher,    23   Pa.   838. 

43.  Benge  v.  Hlatt,  82  Ky.  666, 
56  AmR  912;  In  re  Plaskett,  30  L.  J. 
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620  mem,  66  NE  1106   mem]. 

Waiver  of  ngkt  afsiaat  tUxa  pexw 
■OB  see  infra  I  199. 

Xlslit  of  tlurd  person  to  mi  oa 
pxoimae  for  his  benefit  see  infra 
11   808-820. 

46.  U.  S. — Llpsmeler  v.  Vehslage, 
29  Fed.  175. 

Ark. — Williams  v.  Perkins,  21  Ark. 
18. 

HI. — McDowell  v.  Sh^rp,  167  111.  A. 


165  (delivery  of  goods  to  third 
party). 

Md. — Heyman  v.  Dooley,  77  Md. 
162.    26  A  117,  20  LRA  267. 

Nebr. — Llndsey  v.  Heaton,  27  Nebr. 
662.  43  NW  420. 

N.  T. — Beakes  v.  Da  Cunha,  126  M. 
T.  293,^  27  NB  251 :  Hurd  v.  Newbrook, 
2  Misc.  38,  21  NTS  1029;  Leonard  v. 
Vredenburg,  8  Johns.  29,  6  AmT>  817. 

Pa.— Freed  v.  Richey,  IIB  Pa.  861,  8 
A   626. 

47.  Andrews  v.  Ives,  3  Conn.  8(8; 
Lewis  V.  Owen,  28  Nebr.  156,  42  NW 
286;  Herendeen  v.  De  Witt,  49  Hun 
53,   1    NTS   467. 

48.  Elmer  v.  Campbell,  186  Mo.  A. 
100,  117  SW  622. 

49.  U.  S. — Phllpot  V.  Gruninger,  14 
Wall.  570.  20  L.  ed.  743. 
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times between  the  motive  that  majf 
Induce  to  entering  into  a  contract  and 
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regarded  as  such  by  both  parties. 
It  is  the  price  voluntarily  paid  for 
a  promisor's  undertaking.  An  ex- 
pectation of  results  often  leads  to 
the  formation  of  a  contract,  but 
neither  the  expectation  nor  the  result 
Is  'the  cause  of  meritorious  occasion 
requiring  a  mutual  recompense  in 
fact  or  in  law.'  Surely  a  creditor 
may  do  a  favor  to  his  debtor,  or  may 
enter  Into  a  new  and  independent 
contract  with  him.  Induced  by  which 
the  debtor  may  assent  to  giving  a 
note  for  the  previously-existing  In- 
debtedness. Without  the  favor  or 
the  new  contract  there  Is  In  such  a 
case  a  full  consideration  for  the  note, 
and  the  parties  may  not  have  con- 
templated that  the  favor  or  the  new 
contract  was  to  be  paid  for.  To  re- 
gard them  as  entering  into  the  con- 
sideration of  the  note  would  be  to 
make  a  contract  for  the  parties  to 
which  their  minds  never  assented." 
Per  Strong,  J.,  in  Phllpot  v.  Oruli- 
Inger,  14  Wall.  (U.  S.)  570,  677,  20  I*, 
ed.  743. 
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consideration  is,  according  to  the  great  weight  of 
authority,  a  gratuitous  one  and  unenforceable.^ 
And  even  deeds  made  on  good  consideration  only 
are  considered  as  voluntary."    Although  they  oiay 

/  be  valid  at  law  between  the  parties,  they  are  not 
aided  in  equity,  and  are  liable  to  be  held  void  as 
against  creditors  and  purchasers  for  value.**  In 
some  jurisdictions,  however,  love  and  affection 
growing  out  of  the  relationship  of  parent  and  child 
is  a  sufficient  consideration  to  uphold  either  an  exe- 
cuted or  executory  contract  between  them,"  and 
this  rule  has  been  extended  to  an  adopted  child,** 
bat  it  does  not  extend  to  cases  of  collateral  con- 
sanguinity,**  or  afBnity,*°  such  as  the  relationship 
of  brother  and  sister,*^  oi;,  of  uncle  and  nephew  and 
niece,**  or  of  brother-'in-law  and  sister-in-law.** 
,  In  Ckorgia,  by  the  provision  of  the  code,  a  con- 
tract may  be  supported  by  a  good  consideration.** 
'  [i  167J  6.  Executed  smd  Ezecutoiy  Oonsldera- 
tion — a.  ia  OeneraL    The  c<nisideration  for  a  prom- 

■  ise  may  be  executed  or  executory.  An  executed 
^nsideration  is  some  act  performed  or  some  value 
given  at  the  time  of  making  the  promise  and  retuid 
for  the  promise  then  made.**  An  agreement  on  an 
executed  consideration  arises  where  one  of  the 
parties  has  in  the  act  which  amounts  to  an  offer 
or  an  acceptance,  as  the  case  may  be,  done  all  that 
he  is  bound  to  do  under  the  agreement,  leaving  an 
outstanding  liability  on  the  other  side  only.  The 
two  forms  of  agreement  growing  out  of  this  kind 
of  consideration  are:  (1)  The  acceptance  of  an 
exeeated  consideration;  and  (2)  consideration  exe- 
cuted on  request.  In  either  case  there  is  no  con- 
tract until  the  consideration  is  executed,  and  so 


long  as  the  eonsideratibn  remains  executory  it  is 
voluntary  and  may  be  withheld,  differing  in  this 
reelect  from  eontralets  with  executory  considera- 
tions or  mutual  promises,  in  which  the  eontraet 
is  complete-  on  the  mere  exchange  of  promises, 
and  the  consideration  in  either  case,  although  exec- 
utory, is  obligatory.**  An  executory  consideration 
is  a  promise  to  do  or  to  give  something,  or  to  for- 
bear from  doing  something,  in  return  for  some 
other  promise  or  thing  done.*^ 

[t  168]  b.  Acceptance  of  Ezecnted  Consideration. 
In  the  case  of  acceptance  of  an  executed  consid- 
eration, the  agreement  is  in  the  form  of  an  offer 
of  an  executed  consideration  followed  by  its  ac- 
ceptance. This  is  the  offer  of  an  act  for  a  promise 
and  arises  when  a  man  offers  his  labor  or  goods 
under  such  circumstances  >that  he  obviously  ex- 
pects to  be  paid  for  them,  and  the  contract  arises 
when  the  labor  or  goods  are  accepted,  the  acceptor 
becoming  bound  to  pay  a  reasonable  price  for 
them,**  provided,  as  we  have  seen,  the  person  to 
whom  the  offer  is  made  has  an  opportunity  of  ac- 
cepting or  rejecting  the  thing  offered." 

[$  169]  c.  Oonsideration  Encated  on  Seqnest.  In 
the  case  of  consideration  executed  on  request,  the 
agreement  is  in  the  form  of  a  request  to  perform 
the  consideration  followed  by  the  performance  of 
the  consideration  according  to  the  request.^"  An 
executed  consideration  will  not  support  a  promise, 
express  or  implied,  unless  the  consideration  was 
moved  by  a  previous  request,"  but  this  request 
may,  be  implied  from  the  circumstances  of  the 
^'    This  is  the  offer  of  a  promise  for  an  aet 


case.' 


SI.  87,  149  P  71S.  LRA1916P.  7»7 
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Codes  I  6001:  "A  eood  consideration 
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be  conferred  upon  the  promisor,  by 
any  other  person,  to  which  the 
promisor  is  not  lawfully  entitled,  or 
any  prejudice  suffered,  or  aerrecd  to 
be  suffered,  by  such  persdn,  other 
than  such  as  he  Is  at  the  time  of 
consent  lawfully  bound  to  sutTer.  as 
an  Inducement  to  the  promisor'  "). 
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Conn.  67,  IS  AmD  79. 
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sideration in  law  to  uphold  a  prom- 
ise or  agreement,  and  that  It  is  a 
consideration  whereon  to  found  an 
agreement     before    marriage    and    a 


continuing  consideration  after  mar- 
riage). 

n.  Adams  v.  Wathen,  60  SW  9S2. 
21  KyL  101;  Grigsby  v.  Grfgsby.  « 
KyL,  131. 

ea.  Mark  v.  CHark.  11  B.  Hon. 
(Ky.)  44:  Buford  v.  McKee,  1  Dana 
(Ky.)   107. 

03.  KIrksey  v.  Kirksey,  8  Ala. 
131;  Cotton  v.  Graham,  84  Ky.  672. 
2  SW  847,  8  KyL  658. 

et.  Clr.  Code  (1910)  |  4243;  Mon- 
roe V.  Martin,  137  Oa.  262,  73  SB 
341;  Davis  v.  Morgan,  117  Ga.  604, 
43  SE  732,  97  AmSR  171,  61  LRA 
148;  Worth  v.  Daniel,  1  Oa.  A.  16.  67 
SE  898 

65.  U.  8.  Bank  v.  Lee,  13  Pet.  (IT. 
S.)  107,  10  L.  ed.  81  [aft  2  P.  Caa. 
No.  922,  6  Cranch  C.  C.  319]:  Howe 
V.  Howe,  etc..  Ball  Bearing  Co.,  154 
Fed.  820,  83  CCA  536;  Hedden  v. 
Schneblln,  126  Mo.  A.  478,  104  S"W 
887.  See  Miller  v.  Duntley,  182  III. 
A.  205  [rev  264  111.  268,  106  NE!  198]: 
Orr  V.  Orr,  181  111.  A.  148;  Leake 
Contr.  p  18. 

Past  oonaldctaUoa  see  infra  II  220— 
S36 

68.  See  Laboyteaux  v.  Swirart.  103 
Ind.  596.  3  NE  373;  Oconto  Brewing 
Co.  V.  Cayouette,  138  Wis.  664.  120 
NW  497;   Leake  Contr.  p  36. 

87.  See  Murphey  v.  Creamer.  10 
Oa.  A.  693,  74  SB  61;  Leake  Contr. 
p  18.    See  also  infra  |  170. 

Kortirv*  to  seoiire  fntoze  aa- 
vaaeea  see  Mortgages  [27  Cyc  1069]. 

as.  Bowker  v.  Hoyt  18  Pick. 
(Mass.)  B5B;  Hoadley  v.  McLalne.  tO 
Bing.  482,  25  ECTL  231,  131  Reprint 
982;  Hart  v.  Mills,  IB  M.  &  W.  85,  168 
Reprint  771.     See  supra  ||  66,  72.   74. 

69.  See  supra  I   66.  

70.  Phelps  V.  Townsend,  8  Pick. 
(Mass.)  392:  Weatherly  v.  Miller.  47 
N.  C.  166;  Deveraux  v.  Cooper,  16  Vt. 
88.     See  supra  |i  67.  73. 

71.  See  supra  i  74;  infra  I   221. 
79.    Atlantic  Pebble  Co.  v.  LehUrh 

Valley  R.  Co.,  89  N.  J.  L.  336,  98  A 
410;  Barnes  v.  Perlne,  9  Barb.  202 
[aff  12  N.  T.  18];  Seymour  v.  Bridge, 


For  later  casea,  davelopmeata  and  okaiifea  In  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 
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already  diseussed/*  and  is  ilhiatr&ted  by  the  ease 
of  an  advertuement  of  a  reward  for  services, 
which  makes  a  binding  promise  to  give  the  reward 
when  the  service  is  rendered;"  in  cases  in  which 
one  requests  another  to  deliver  or  render  services 
or  g^ods,  and  the  latter  does  ao,''  and  in  many 
other  cases."  Where  there  is  no  request,  either 
express  or  implied,  there  is  no  contract  to  pay  for 
services  rendered  or  money  paid,  even  though  the 
services  or  payment  m'ay  be  beneficial  to  the  party  f 
and  the  mere  acceptance  of  beneficial  services  ren- 

14    Q.   B.   D.    460;   Read  v.   Anderson, 

13  Q.    B.    D.    779;    Brlttaln   v.    Lloyd, 

14  M.  &  W.  782.  153  Reprint  683. 


(al  Xlliutratlaaa. — (1)  Where  a  per- 
son la  employed  by  another  to  deal 
with  property  for  a  certain  purpose, 
and  in  the  course  of  his  employment 
he  Is  camiMlIed  to  pay  duties  to  the 
eovemment,  he  may  recover  the 
amount  from  the  other  as  on  an  Im- 
plied request  to  pay  them,  and 
whether  the  request  be  direct,  as 
where  the  party  Is  expressly  desired 
by  defendant  to  pay,  or  Inairect,  as 
when  he  Is  placed  by  him  under  a 
liability  to  pay  and  does  pay,  makes 
no  difference.  Seymour  v.  Bridge,  14 
Q.  B.  B.  460;  Read  v.  Anderson,  18 
Q.  B.  D.  779;  Brlttaln  y.  Lloyd.  14 
M.  A  W.  762,  153  Reprint  683.  (2) 
If  one  party  promises  another  to  pay 
him  a  sum  of  money  if  he  will  do  a 
particular  act.  and  the  latter  does 
the  act  before  the  revocation  of  the 
promise,  the  promise  becomes  bind- 
ing, although  the  promisee  does  not 
at  the  time  engage  to  do  the  act,  the 
doing  of  the  act  being  a  grood  con- 
sideration for  the  previous  promise 
and  the  promise  amounting  to  a  re- 
quest to  do  the  act.  Barnes  v.  Fer- 
ine.  9  Barb.  202  [aff  12  N.  Y.  18]. 

73.  See  supra  {   57. 

74.  See  supra  ||  70,  78. 

76.  Ark. — Benton  v.  Holllday,  44 
Ark.  56. 

Conn. —  Consociated  Presb.  Soc.  v. 
Staples.  23  Conn.  644. 

III.— Lake  v.  Freer,  11  111.  A.  576 
(aff  lis  111.  662.  4  NB  512]. 

Ind. — Scbenck  v.  Slthoff,  76  Ind. 
485. 

Iowa. — ^Bancock  v.  McFarland,  17 
Iowa  124. 

Kan. — Brown  v.  Quinton.  86  Kan. 
658.  122  P  116,  AnnCasl913C  392. 

Ky. — Roberts  v.  Sayre,  6  T.  B.  Mon. 
188. 

La. — Murray  v.  Kennedy,  16  La. 
Ann.  386,  77  AmD  189. 

Me. — Chick  v.  Trevett,  20  Me.  4«2. 
37  AmD  68;  Hilton  v.  Southwlck,  17 
Me.  303.  36  AmD  263. 

Hd. — Haines  v.  Haines,  6  Md.   436. 

Mass. — Bufflngton  v.  McNally,  192 
Mass.  198,  78  NE  309:  Goward  v. 
Waters,  98  Mass.  696;  Rice  v.  Dwlght 
Mfg.  Co.,  2  CuBh.  80;  Wilson  v. 
Church,  1  Pick.  23. 

Mich. — ^Vereycken  v.  Vanden  Brooks, 
102  Mich.  119,  60  NW  687;  Sword  v. 
Keith.  31  Mich.  247. 

Miss.— Crawford  v.  Avery,  86  Miss. 
205. 

•  Mo. — ^Fitzgerald  v.  Barker,  85  Mo. 
13;  Koch  V.  Lay,  88  Mo.  147;  Yeoman 
V.  Mueller.  S3  Mo.  A.  343;  Stone  r. 
Pennock.  H  Mo.  A.  544. 

Nebr. — Lewis  v.  Owen,  26  Nebr.  166. 
42  NW  285:  Wilson  v.  Moore,  13 
Nebr.  240,  13  NW  217. 

N.  H. — Morse  v.  Bellows,  7  N.  H. 
549.   28  AmD  372. 

N.  Y. — Mansfield  v.  New  York 
Cent.,  etc..  R.  Co.,  114  N.  Y.  331.  21 
NB  735,  1087,  4  LRA  666;  Hamlin  v. 
Wheelock,  42  Hun  530  [app  dfsm  117 
N.  T.  856,  22  NB  1133];  Reynolds  v. 
Ouilbert.  13  Hun  301;  Eccleston  v. 
Ofdon.  34  Barb.  444;  Artcher  v.  Mc- 
nuflle,  5  Barb.  147;  Dodge  v.  Clyde. 
30  N.  Y.  Super.  410;  Mather  v.  Perry. 
2  Den.  162;  Whltestown  First  Re- 
ligious Soc.  V.  Stone,  7  Johns.  112. 

Oh.— Nott  v.  Johnson.  7  Oh.  St. 
270. 

Pa. — ^McCandless  v.  Allegheny  Bes- 
semer Steel  Co..  162  Pa.  139,  26  A 
S79;  Bentley  v.  Lamb,  112  Pa.  480,  4 


A  200,  56  AmR  330;  Neal  v.  Gilmore, 
79  Pa,  421;  Smith  v.  McKenna,  63  Pa. 
161;  Peters  v.  Wainwrlght.  4  Pennyp. 
418;  Conrad  v.  Conrad.  4  Dall.  ISO,  1 
L.  ed.  771;  Buckwater  Stove  Co.  v. 
Central  Trust,  etc.,  Co.,  63  Pa.  Super. 
568;  Brightly  v.  McAleer,  3  Pa.  Super. 
442. 

S.  C. — ^Meacham  v.  McKle,  19  S.  C. 
L.  374. 

Vt.— Hubbell  V.  Olmstead,  86  Vt. 
619;  Dorwin  v.  Smith,  35  Vt.  69. 

Va. — Scott  v.  Osborne,  2  Munf.  (16 
VaJ  413. 

Eng. — Dugdale  v.  Lovering,  L.  R. 
10  C.  P.  196:  Betts  v.  Olbblns.  2  A. 
A.  E.  57.  29  BCL  47,  111  Reprint  22; 
Toplis  v.  Orane,  6  Bing.  N.  Cas.  636, 
35  BCL  341,    132  Reprint  1246. 

Can. — McGugan  v.  Smith,  21  Can. 
S.  C.   263. 

Ont.!— Bradley  v.  Bradley,  19  Ont. 
L.  625,  14  OntWR  810. 

78.  Berry  v.  Oraddy,  1  Mete. 
(Ky.)  653;  Rumbolds  v.  Parr,  61  Mo. 
692;  Halsa  v.  Halsa.  8  Mo.  303;  L,ob- 
dell  v.  Lobdell.  36  N.  Y.  327,  2 
Transcr.  A.  363,  4  AbbPrNS  66,  33 
HowPr  347   [rev  32  HowPr  1]. 

[a]  XoB«7'  paid  oa  re^iiiMt. — If 
one  request  another  to  pay  money 
for  htm,  in  a  manner  Importing  an 
undertaking  to  repay  it,  the  amount 
when  paid  becomes  a  debt — the  re- 
quest to  pay  and  the  payment  ac- 
cording to  the  request  forming  a  con- 
tract to  pay  the  amount,  which  is 
technically  described  in  law  as  a 
debt  "for  money  paid  by  the  plain- 
tiff for  the  defendant  at  his  request." 
Leake  Contr.  p  66;  Allen  v.  Chou- 
teau, 102  Mo.  309,  14  SW  869. 

77.  Ala. — Kenan  v.  HoUpway,  16 
Ala.  53.  60  AmD  162. 

Ariz. — Davis  v.  Breon,  1  Ariz.  240, 
26  P  637. 

111.— Alton  V.  Mulledy,  21  III.  T«. 

La. — White  V.  Jones,  14  La.  Ann. 
«81. 

Mo. — Watkins  v.  Richmond  College. 
40  Mo.   802. 

N.  H. — Chad  wick  v.  Knox,  31  N.  H. 
226,  64  AmD  329. 

N.  J. — Force  v.  Haines,  17  N.  J.  L. 
385. 

N.  Y. — Bartholomew  v.  Jackson,  20 
Johns.  28,   11  AmD  237. 

S.  C. — James  v.  O'Driscoll,  2  S.  C. 
L.  101.   1  AmD  632. 

Wash. — Williams  v.  Miller,  1  Wash. 
T.   88. 

Bng. — Leigh  v.  Dickeson.  15  Q.  B. 
D.  60;  In  re  Winohilsea.  39  Ch.  D. 
168;  Falcke  v.  Scottish  Imperial  Ins. 
Co.,  34  Ch.  D.  234;  In  re  Leslie,  23 
Ch.  D.  662;  Taylor  v.  Laird,  1  H.  & 
N.  266,  166  Reprint  1203;  Child  v. 
Morley,  8  T.  R.  610,  101  Reprint 
1674.     See  supra  |  66. 

78.  Tascott  v.  Gracoi  12  111,  A. 
639;  Hoffman  v.  Condon,  134  App. 
Dlv.  205,  118  NYS  899;  Matter  of 
Pinkerton.  49  Misc.  363,  99  NYS  492; 
Frear  v.  Hardenber^h,  5  Johns.  (N. 
Y.)  272,  4  AmD  356;  Pattinson  v. 
Luckley,  t,.  R.  10  Bxch.  330;  Munro 
v.  Butt,  8  B.  &  B.  738.  92  BCL  738, 
120  Reprint  275;  British  Empire 
Shinplng  Co.  Ltd.  v.  Somes,  B.  B. 
&  B.  363.  96  ECL  353.  120  Reprint 
640;  Bum  v.  Miller.  4  Taunt.  745.  128 
Reprint  523;  Ellis  v.  Hamlen,  3 
Taunt.  62.  128  Reprint  21;  Stokes  v. 
Lewis,   1  T.  R.   20.   99  Reprint  949. 

79.  U.  S.— Phillips  v.  Preston,  S 
How.  278.  12  L.  ed.  152. 

Cal.— VIckrey  v.  Maier.  164  Cal. 
884,  129  P  273;  Rogers  Dev.  Co.  v. 
Southern   California   Real   Eat.   Inv. 


dered  without  a  request  implies  no  promise  to  pay 
for  them."  ,  ,.,• 

[i  170]  7.  Mutual  PromiseB— a.  In  GenaraL 
Subject  to  the  qualifications  hereinafter  stattid^'a 
promise  to  do  an  act,  or  to  forbear  from  doing  an 
act,  is  just  as  valuable  a  consideration  for  a  promise 
as  the  act  or  forbearance  would  be."  Where  a 
promise  affords  a  consideration  for  a  contract,  it 
is  the  promise,  and  not  the  performance  thereof> 
that  constitutes  the  consideration,  except  wher^ 
performance  on  one  side  is  made  a  condition  precis^ 

Co.,  159  Cat.  785,  740,  116  P  934,  St 
LRANS  543  [cit  Cyc]:  Buchtel  Col- 
lege V.  Chamberlolx,  8  Cal.  A.  246, 
84  P  1000. 

Colo. — Peo.  V.  Rio  Grande  County, 
11  Colo.  A.  124,  52  P  748. 

111.— Kissack  V.  Bourke.  224  HL- 
862,  79  NB  619;  Funk  v.  Hough,  21 
III.  146;  Gray  v.  Bloomington.  etc;, 
R.  Co..  120  III.  A.  169.  See  Orr  v. 
Orr,  181  III.  A.  148.  . 

Iowa. — ^Lahn  v.  Koep,  139  Iowa  849: 
866.  116  NW  877,  62  LRANS  327  left 
Cyc].  - 

Kan.— Ensign  v.  Park,  69  Kan.  870, 
77  P  583. 

Ky. — Stovall  v.  McCutehen,  107 
Ky.  577,  64  SW  969,  21  KyL  1317,  »i 
AmSR  373,  47  LRA  287;  Butt  t; 
Napier,   14   Bush   39;  Stone  v.   Rich'! 


mond,  etc.,   Road  Co.,  1  Ky.  Op.  171. 

La. — Riley  v.  Union  Sawmill  On.; 
122  La.  883.  48  S  804. 

Mass. — Elarle  v.  Angell,  157  Mass. 
294,   32   NB  164. 

Minn. — Lamprey  v.  St.  Paul,  et&, 
R.  Co.,  89  Minn.  187,  94  NW  556. 

Mo. — Hudson  y.  Browning,  264  Mo.' 
68,  174  SW  393;  Baker  v.  Kansas 
City,  etc.,  R.  Co.,  91  Mo.  162,  3  SW 
436;  Royal  Brewing  Co.  v.  St.  Louia 
Brewing  Assoc,  188  Mo.  A.  673,  176 
SW  563;  Glover  v.  Shirley.  109  Mo. 
A.  637,  166  SW  878:  Steele  v.  John- 
son, 96  Mo.  A.  147,  69  SW  lO^S; 
Chenoweth  v.  Paciflc  Express  Co.,  98 
Mo.  A.  186;  German  v.'  Gilbert,  83 
Mo.  A.  411. 

Nebr. — Lamb  v.  Wilson,  3  Nebr. 
(Unoff.)  505,  97  NW  326,  8  Nebr. 
(Unofl.)  496.  92  NW  167,  70  Nebr. 
729,  98  NW  87. 

N.  J. — Buckingham  v.  Ludlum,  40 
N.  J.  Eq.   422,   2  A  266   [aff  41  N.  J. 


Bo.  348,"7_A  861J. 


— Chappell  V.  McMillan,  15  N. 

H.  686,  692,  IIS  P  611   [quot  Cyc]. 

N.  Y. — Coleman  v.  Byre,  45  N.  T. 
38;  Minehan  v.  Hill,  144  App.  Dlv. 
864,  129  NYS  873;  Norris  v.  Tiffany, 
6  Misc.  S80,  26  NYS  750;  Porter  v. 
Rose,  12  Johns. '  209,  7  AmD  806; 
Briggs  v.  TiUotson.  8  Johns.  304. 

N.  C.— Holt  v.  Wellons,  163  N.  C 
124,  79  SB  450.  452  [cit  CyaJ: 
Worthy  v.  Brady,  91  N.  C,  205,  108 
N.  C.  440,  12  SB  1084;  Howe.V. 
O'Mally.   6  N.  C.   287.  3  AmD  693. 

Or. — Larrabee  v.  Bjorkraan,  79  Or. 
467,  166  P  974. 

Pa. — ^Person,  etc.,  Co.  v.  Llppa  219 
Pa.  99.  67  A  1081;  Gorman  v.  Bigler, 
8  Pa.   Super.   440. 

Tenn. — Steward  v.  Mitchell,  1 
Ooldw.  87. 

Tex. — Beauchamp  v.  Couch,  64  Civ. 
A.  471,  117  SW  924. 

Vt. — ^Missisquoi  Bank  v.  Sabin,  48 
Vt  289. 

Va. — Lester  v.  Lester,  28  Gratt. 
(69  Va.)  737. 

W.  Va. — Keener  v.  Keener,  84  W. 
Va.  421,  12  SB  729. 

Wis.— Hodges  v.  O'Brien,  118  Wla 
97^8  NW  901. 

Wyo. — Cramer  v.  Redman,  10  Wyo. 
328,  68  Pac.   1003. 

[a]  XIlnBtrationa^-The  following 
promises  have  been  held  sufficient: 
(1)  To  advance  money.  Gutchess  v. 
Daniels.  49  N.  Y.  605.  (2)  To  pay 
the  debts  of  a  Arm.  SHober.  etc.. 
Lithographing  Co.  v.  Kerting,  107  111. 
344.  (3)  To  open  a  new  road.  Butt 
V.  Napier.  14  Bush  (Ky.)  39.  (4)  To 
take  all  the  notes  of  a  certain  bank 
which  defendant  could  purchase  ana 
deliver  to  promisor.  Smith  v.  Soles, 
2   N.  Y.  Super.   477.      (5)    To   secure 
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dent  to  performance  on  the  other.*"    Where  mutnal 
promiBes  are  made,  the  one  fumishes  a  sufficient 


eonsideration  to  support  an  aetion  on  tiia  other." 
Illnstrations  of  this  rule  are  found  in  the  eonsider- 


the  surrender  of  a  lease.  Borden  v. 
Curtis,  46  N.  J.  Eq.  468,  19  A  127. 
(6)  To  give  an  Indemnity  bond. 
Pratt  V.  Paris  Qas  Light,  etc.,  Co., 
lES  IlL  S31.  40  NE  1032.  (7)  To 
make  an  offer  for  certain  property. 
Bucklnghain  v.  Ludlum,  41  N.  J.  Eq. 
S48,  7  A  861.  (8)  To  use  partner- 
ablp  funds  to  pay  a  debt.  McCarty 
V.  BraokenrldKe,  1  Tex.  Civ.  A.  170, 
to  SW  997.  (9)  To  resign  a  private 
Offlc«  or  employment.  AUlaon  v. 
liOOmls,  6  Sllv.  Sup.  264,  9  NTS  33. 
(10)  To  brine  suit  or  obtain  Judg- 
ment acalnat  another.  Tarbell  v. 
Unehan,  161  Mass.  448,  24  NE  326; 
Beckwith  v.  Brackett,  97  N.  Y.  62; 
Ward  V.  Gibbs,  10  Tex.  Civ.  A.  287, 
SO  &W  1125.  (11)  To  discontinue  a 
anlt.  Deen  v.  Milne.  113  N.  T.  303, 
to  NE  861.  (12)  To  issue  county 
warrants  to  pay  a  Judgment.  Feo. 
V.  Rio  Orande  County,  11  Colo.  A. 
124,  82  P  748.  (13)  Not  to  bid  at  a 
mortgage  .  sale.  '  Oerman  v.  Oilbert, 
88  Mo.  A.  411.  (14)  To  establish  a 
aoholarship.  fiuchtel  College  ▼. 
Qiamberlolx,  3  Cal.  A.  246,  84  P 
1000.  (16)  To  close  places  of  busi- 
neoa  at  the  same  hour.  Stovall  v. 
UoCutohen,  107  Ky.  677.  54  SW  969, 
ai  KyL  1317.  92  AmSR  373,  47  LRA 
287.  (16)  To  support  another. 
Worthy  V.  Brady,  91  N.  C.  266.  108 
N.  a  440,  12  SE  1034;  Lester  v. 
Lester,  28  Gratt.  (69  Va.)  737; 
Keener  v.  Keener,  84  W,  Va.  421,  12 
SE  729. 

an,  Powell  V.  Union  Pac.  R.  <3o., 
265  Mo.  420,  164  SW  628;  United, 
etc..  Rubber  Mfg.  Co.  v.  Conard,  80 
N.  J.  L.  286.  78  A  203,  AnnCasl912A 
412.     See  infra  I  694. 

[a]  niBstraMoin.  Where  a  rail- 
road pompany  entered  Into  an  agree- 
ment with  an  attorney  for  him  to 
represent  them  in  cases  against  the 
company,  and  gave  him  an  annual 
pass  in  consideration  of  his  agree- 
ment to  take  no  cases  against  the 
company,  the  pass  was  not  a  gratu- 
ity, even  though  the  attorney  never 
tried  any  cases  for  the  company. 
Powell  V.  Union  Pac.  R.  Co.,  266  Mo. 
420.  164  SW  628. 

81.  U.  S. — Cincinnati  Exhibition 
Co.  V.  Marsans,  216  Fed.  289;  A.  T\. 
Dick  <3o.  V.  Fuller.  213  Fed.  98:  Tins- 
ley  V.  Etowah  Power  Co.,  197  Fed. 
602;  McKell  v.  Chesapeake,  etc.,  R. 
C!o.,  186  Fed.  39.  108  CCA  141  [cer- 
tiorari den  220  U.  S.  613,  31  SCt  717, 
56  L.  ed.  609];  McKinnon  v.  McKln- 
hon,  66  Fed.  409,  6  CCA  630. 

Ala. — McKenxie  v.  Stewart,  72  S 
109;  Norman  v.  Bullock  County  Bank, 
187.  Ala.   S3.  66  B  371. 

Ark. — ^Kilgore  Lumber  Co.  v. 
Thomas,  98  Ark.  219,  221,  135  SW 
868   [cit  CycJ. 

Cal. — Knoch  v.  Halzlip,  163  Cal. 
146,  124  P  998;  Siddall  v.  Clark.  89 
Cal.  321,  26  P  829. 

Colo. — Dawley  v.  Dawley,  60  Colo. 
78.  182  P  1171:  Hoagland  v.  Murray, 
63  Colo.  50.  123  P  664;  Gibson  V. 
Rlehle,  28  Colo.  A.  127,  140  P  933. 

Conn. — Punderson  v.  Fanning.  1 
Root   193. 

Ga. — Happ  Bros.  Co.  v.  Hunter,  etc, 
Co.,  146  Ga.  838.  90  SE  61;  Barber 
V.  Roland,  143  Ga.  432,  85  SE  321; 
Allen  V.  Confederate  Pub.  Co.,  121 
Oa.  778,  49  SE  782;  Hamby  v.  Tru- 
itt,  14  Oa  A.   616,  81   SE  hli. 

III.— Morrill  v.  Colehour,  82  111. 
618;  Cooke  v.  Murphy,  70  111.  96; 
Henry  County  v.  Winnebago  Swamp 
Drain.  Co.,  62  111.  464;  Funk  v. 
Hough.  29  III.  145;  Low  v.  Forbes.  18 
111.  568:  Orr  v.  Orr,  181  111.  A.  148; 
Ruppert  v.  Prauenknecht,  146  111.  A. 
397;  Hodges  v.  Bankers'  Surety  Co.. 
162  111.  A.  372;  Murphy  v.  Murphy, 
93  111.  A.  .671;  Crane  v.  Hutchinson, 
3  111.  A.  30   [aff  100  111.  269]. 

Ind. — ^Alexander  v.  Capitol  Lum- 
ber Co..  181  Ind.  527,  105  NE  46; 
Davis  V.  Calloway.  30  Ind.  112,  96 
AmD  671;  Downey  v.  Hlnchman.  25 
Ind.    463;    Givan    v.    Swadley,    3    Ind. 


484;  Boyce  v.  Royal  Stove,  eto..  Co., 
46  Ind.  A.  469,  91   NE  32. 

Iowa. — Nlles  v;  Welsh,  89  Iowa 
491,  66  NW  667;  Boies  v.  Vincent,  24 
Iowa   387. 

Kan. — Hawkins  v.  Windhorst,  82 
Kan.  622,  624.  108  P  805  [cit  Cyc]. 

Ky. — Elkhorn  Consol.  Coal.  etc.. 
Co.  V.  Eaton,  163  Ky.  306,  173  SW 
798-  Russell  v.  England,  60  SW  260. 
20  KyL  1879;  Nunnally  v.  White,  8 
Mete.  684;  Cowan  v.  Kite,  2  A.  K. 
Marsh.  238;  Wilson  v.  Davis,  1  A.  K. 
Marsh.  219. 

Me. — Preble  v.  Hunt,  86  Me.  267, 
27  A  151;  Appleton  v.  <^ase.  19  Me. 
74;  Baboock  v.  Wilson,  17  Me.  872,  36 
AmD  263. 

Mass. — Lyons  Burial  Vault  Co.  v. 
Taylor,  198  Mass.  63,  84  NE  320; 
Price  V.  Mlnot,  107  Mass.  49:  Hub- 
bard V.  Coolidger,  1  Mete.  84;  Quarles 
V.  George,  23  Pick.  400;  Stearns  v. 
Barrett,   1   Pick.   443,   11   AmD   223. 

Mich. — Detroit,  etc.,  R.  Co.  v. 
Owosso  Sugar  Co.,  169  NW  378;  Gar- 
lock  V.  Motz  Til*,  etc.,  Co.,  169  NW 
344;  Dallavo  v.  Dallavo,  189  Mich. 
360,  156  NW  538;  Alderton  v.  Wil- 
liams, 139  Mich.  296,  102  NW  753; 
Wilson  v.  Godkin.  136  Mich.  106.  109, 
98  NW  986   [cit  Cyc]. 

Minn. — Bayne  v.  Greiner,  118  Minn. 
350.  136  NW  1041;  Bamett  v.  Block, 
94  Minn.  138,  102  NW  390. 

Mo. — Powell  V.  Union  Pac.  R.  Co., 
266  Mo.  420.  164  SW  628;  Baker  v. 
Kansas  City,  etc.,  R.  Co.,  91  Mo.  152, 
3  SW  486;  St.  Louis  v.  St.  Louis  Gas- 
light Co.,  70  Mo.  69;  Byrd  v.  Fox.  8 
Mo.  574;  Wallace  v.  Workman,  187 
Mo.  A.  113,  173  SW  35;  Nicholson  v. 
Acme  Cement  Plaster  Co..  145  Mo.  A. 
623,  122  SW  773;  Dickson  v.  Eames, 
134  Mo.  A.  373,  114  SW  674;  Birch 
V.  Glasgow  Sav.  Bank,  114  Mo.  A. 
711,  90  SW  746;  Steele  v.  Johnson, 
96  Mo.  A.  147,  69  SW  1065. 

Nebr. — Doollttle  v.  Callender,  88 
Nebr.  747,  130  NW  436;  Pryor  v. 
Hunter,  81  Nebr.  678,  48  NW  736. 

N.  H.— Crockett  T.  Sibley.  73  N.  H. 
822,  61  A  469;  Hutt  v.  Hlckey,  67  N. 
H  411,  29  A  456;  Troy  Cong.  Soc.  v. 
Perry,  6  N.  H.  164,  25  AmD  466; 
George  v.  Harris,  4  N.  H.  638,  ,17 
AmD    446. 

N.  J. — Buckingham  v.  Ludlum,  40 
N.  J.  Eq.  422.  2  A  265  [aff  41  N.  J. 
Eq.  348,  7  A  861]. 

N.  T. — Weed  v.  Spears,  198  N.  T. 
289,  86  NE  10;  Coleman  v.  Byre,  46 
N.  Y.  38;  Brlggs  v.  Slzer,  30  N.  T. 
647;  MilhoIIand  v.  Payne,  169  App. 
Dlv.  10,  143  NYS  1090;  Bracco  v. 
Tighe,  75  Hun  140,  27  NYS  34;  Liv- 
ingston V.  New  York  L.  Ins.,  etc., 
Co.,  69  Hun  622,  13  NYS  106:  BllUngs 
V.  Vanderbeck,  23  Barb.  646;  Row- 
land V.  Phalen,  1  Bosw.  4S-,  White  v. 
Domllt,  2  N.  Y.  Super.  405:  Bruce  v. 
Carter,  7  I>aly  37  (aff  72  N.  Y.  616i; 
Harbeck  v.  Harbeck.  87  Misc.  420. 
149  NYS  791;  Van  Patten  v.  Taber, 
71  Misc.  610,  130  NYS  1066;  Norris 
V.  Tiffany,  6  Misc.  380.  26  NYS  750; 
D'Ambrosio  v.  Russo,  153  NYS  113; 
Sllberman  v.  Horowitz,  114  NYS  1; 
Nagel  v.  Cohen,  112  NYS  1066; 
American  Boiler  Co.  v.  Foutham,  50 
NYS  361  Irev  on  other  grounds  34 
App.  Dlv.  294.  65  NYS  923];  Myers 
V.  Morse,  15  Johns.  426;  Tucker  v. 
Woods,  12  Johns.  190.  7  AmD  305; 
Brlggs  V.  TlUotson,  8  Johns.  304; 
Ferris   v.   Draper,    5   NYLegObs   227. 

N.  C. — Puffer  v.  Lucas,  101  N.  C. 
281,  7  SE  734;  Forney  v.  Shlpp,  49 
N.  C.  627;  Abrams  v.  Suttles,  44  N. 
C.  99:  Whitehead  v.  Potter,  26  N.  C. 
257;  Howe  v.  O'Mally,  5  N.  C.  287.  3 
AmD  693. 

Oh. — Davis  Laundry,  etc,  Co.  v. 
Whitmore,  92  Oh.  St.  44,  110  NE 
518;  Breslln  v.  Brown,  24  Oh.  St. 
566,  16  AmR  627;  Nott  v.  Johnson, 
7  Oh.  St.  270;  Canal  Fund  Comrs.  v. 
Perry,  5  Oh.  58;  Wade  v.  Pollock,  1 
(Tine.  Super.  458. 

Or. — Burnett  v.  Marrs,  62  Or.- 698, 
125  P  838;  Manary  v.  Runyon,  48  Or. 


496,   73   P  1028. 

Pa. — Flannery  v.  Wessels,  244  Pa. 
821,  90  A  716;  Berger's  App..  96  Fa. 
443-  Dickey's  App..  73  Pa.  218;  Lucas 
V.  Gllass,  68  Pa.  Super.  214. 
.  Philippine. — Wright  v.  La  Com- 
pania  de  Tranvlas,  5  Philippine  242; 
Borromeo  v.  Franco,  6  Philippine  49. 

Porto  Rico. — Finlay  v.  Flnlay 
Bros.,  eta.  Trading  (?o.,  8  Porto  Rico 
37L 

R.  I.— Burrough  v.  Hill.  14  R.  I. 
226. 

8.  C. — Norwood  v.  Faulkner.  22  S. 
C.  867,  56  AmR  717. 

Tenn. — Seward  v.  Mitchell.  1 
Coldw.  87. 

Tex. — Beaumont  Tract.  Co.  v.  Tex- 
arkana,  etc.,  R.  Co.,  123  SW  124: 
Beaumont  Tract.  Co.  v.  Tezarkana. 
etc..  R.  Co.,  (Civ.  A.)  124  SW  987: 
Flanders  v.  Wood,  83  Tex.  277.  18 
SW  572;  James  v.  Fulcrod,  5  Tex. 
612,  66  AmD  743;  Texas  Seed,  etc.. 
Co.  v.  CHiicago  Set,  etc.,  Co..  (Civ. 
A.)  187  SW  747:  J.  B.  Farthing  Lum- 
ber Co.  V.  Galveston,  etc,  R.  Co., 
(Civ.  A.)  178  SW  726:  Lester  v.  Hut- 
son.  (Civ.  A.)  167  SW  821:  Abney  v. 
Roberts,  (Civ.  A.)  166  SW  408;  Old 
River  Rice  Irr.  CJo.  v.  Stubbs,  (Ctv. 
A.)  137  SW  164;  Gulf,  etc,  R.  Cto.  ▼. 
Combes,  (Civ.  A.)  80  SW  1046;  Pull- 
man Palace-Car  Co.  v.  Booth,  (Civ. 
A.)  28  SW  719. 

Vt. — Holden  v.  Ollfeather,  78  Vt. 
405.  63  A  144;  Hissisquol  Bank  v. 
Sabln.  48  Vt.  239;  Davis  v.  Petit.  27 
Vt.  216;  Patchin  v.  Swift,  21  Vt.  292. 

Va.— Carter  v.  Hook,  116  Va.  812. 
83  SE  886. 

Wash. — Virtue  v.  Stanley,  87  Wash. 
167,  151  P  270,  273  [cit  Cyc];  Her- 
kenrath  v.  Ragley,  69  Wash.  62,  109 
P  279. 

W.  Va. — Rowan  v.  Hull,  65  W.  Va. 
385.  340,  47  SE  92.  104  AmSR  998.  2 
AnnCas  884  [cit  CTyc]. 

Wis. — Huebner  v.  Huebner,  163 
Wis.  166,  157  NW  766;  Stack  v.  Roth. 
162  Wis.  281,  156  NW  148;  Slxta  v. 
Ontonagon  Valley  Land  Co..  148  Wis. 
186.  184  NW  341;  Hodges  v.  O'Brien. 
118  Wis.  97,  88  NW  901;  Hawes  v. 
Woolcock,   26  Wis.   629. 

Wyo. — Cramer  v.  Redman,  10  Wyo. 
328.  68  P  1003. 

Eng. — C^eale  v.  Kenward,  3  De  G. 
&  3.  27,  60  Eng(7h  21.  44  Reprint 
1179;  Higglns  v.  Hill,  66  L.  T.  Rep. 
N.  S.  426;  Harrison  v.  Cage.  6  Mod. 
411.  87  Reprint  736;  Holt  v.  <31aren- 
eleux,  Str.  937,  93  Reprint  654. 

Man. — Holllngsworth  v.  Lacharite. 
19  Man.  379. 

Ont. — Schrader  v.  Lillts,  10  Ont. 
358. 

ta]  In  Oeorgls  it  is  provided  by 
statute  that  the  covenant  of  each 
party  to  a  contract  shall  be  a  sufll- 
cient  consideration  to  support  the 
promise  of  the  other.  See  Civ.  Code 
i  3661.  And  see  Mallett  v.  Watkina 
132  Ga.  700,  64  SE  999.  131  AmSR 
226;  Graham  v.  Macon,  etc.,  R.  Co.. 
120  Ga.  757,  49  SE  75;  Bing  v.  Kintr- 
ston  Bank,  6  Ga.  A.  678.  63  SE  652 
[cit  Civ.  Code  (1896)   {  3664]. 

[b]  XUnatxatioiui  of  mutual  prom- 
lses<— (1)  A  promise  to  make  an  off- 
set which  is  compellable  only  In 
chancery  In  consideration  of  a  prom- 
ise to  pay  the  interest  of  the  debt 
Punderson  v.  Fanning,  1  Root  (Conn.) 
193.  (2)  A  promise  to  contribute  to 
the  expense  of  an  enterprise  in  con- 
sideration of  a  promise  to  give  a 
share  of  the  proceeds.  Britenstool 
V.  Michaels,  56  N.  Y.  607.  (3)  A 
promise  that,  if  defendants  would 
hire  of  plaintiff  two  negroes  as  boat 
hands,  he  would  deliver  to  them  his 
cotton  crop  to  be  carried  to  market 
Rice  V.  Sims;  42  S.  C.  L.  416.  (4). 
The  promise  of  a  judgment  creditor 
to  giind  corn  at  a  fair  price  in  pay- 
ment of  the  Judgment,  in  considera- 
tion of  the  creditor's  promise  to  de- 
liver him  sufficient  com  for  that 
Surpose.  Oldham  v.  Kerchner,  79  N. 
'.  106,  28  AmR  302.      (6)  A  promise 
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ation  afforded  by  the  exehange  of  notea*^  or 
checks,'"  or  in  mutual  promises  to  share  or  divide 
pioiits  and  losses,"  or  to  sell  and  to  purchase,^  or 
to  cancel  existing  contracts,'*  or  to  modify  them.'^ 
The  mutual  promises  must  be  for  a  eommon  pur- 
pose and  mutually  advantageous  or  detrimental." 
Where  written  contracts  bear  the  same  date,  and 
there  is  no  proof  of  additional  or  different  dealings 
between  the  parties,  one  will  be  held  to  have  been 
executed  in  consideration  of  the  other.^ 

[$  1711  h.  Promises  Most  Be  Opncutent.  The 
promises  most  be  concurrent,  that  is,  they  must  be- 
come obligatory  at  the  same  time;  otherwise  each 
is  a  nudum  pactum  at  the  time  it  is  made,  and 
neither  will  support  the  other.^  Promises  <made  at 
different  times  on  the  same  day  are  not  sufficient."* 

li  172].  c.  Promise  Must  Impose  Le^al  Liabil- 
ity. A  promise  is  a  good  consideration  for  a 
promise,  provided  always  that  it  imjioses  some  legal 
liability  on  the  person  making  it.  If  it  imposes 
none,  then  it  cannot  be  a  consideration.**    For  ex- 


ample, at  common  law  a  married  woman's  promise 
being  void  would  not  constitute  a  legal  consider^ 
tion."^  It  seems,  however,  that  the  liability  need 
not  be  perfect.  If  the  promise  is  merely  voidable^ 
as  for  instance  an  infant's  promise,  it  is  a  8u£Et- 
eient  consideration.*'  So  the  promise  of  an  infant 
to  marry  is  a  good  consideration  for  the  promise 
of  the  other  party."  The  same  is  sometimes  held 
of  a  promise  which  is  valid  but  unenforceable  under 
the  statute  of  frauds,  although  the  authorities  are 
in  conflict.**  In  other  words,  mutuality  of  agree- 
ment may  exist  and  mutuality  of  evidence  or  of 
remedy  be  absent.*^ 

[$173]  d.  Promise  Mxist  Be  Certain.  A  promise 
may  be  too  vague  and  uncertain  to  amount  to.  a 
consideration  for  the  promise  made  by  the  other 
party.**  For  example,  a  protpise  not  to  bore  an- 
other has  been  held  too  indeflnite  for  a  considera- 
tion," although  the  contrary  was  held  of  a  promise 
to  desist  from  visiting  and  annoying'  another  at  his 
abode.*    Other  illustrations  of  indeflniteness  may  be 


by  one  who  holds  a  judgment  oon- 
stitnting  a  paramount  Hen  on  land 
to  assign  the  same  to  another  en- 
cumbrancer whose  lien  is  subject  to 
Judgment,  and  also  to  an  Intervening 
mortgage.  In  consideration  of  a  prom- 
ise of  the  proposed  assignee  to. pay 
therefor  one  third  of  the  amount  of 
such  judgment.  Wlnberry  v.  Koonce, 
8S  N.  C.  S51.  <6)  A  promise  by  a 
member  of  a  firm  to  act  as  a  di- 
rector of  a  bank,  and  to  cause  the 
firm  to  do  business  with  the  bank  in 
consideration  of  a  promise  by  the 
bank  to  transfer  to  such  member 
certain  shares  of  the  bank's  stock. 
Rich  V.  Lincoln  State  Nat.  Bank,  T 
Nebr.  201.  2»  AmR  »82.  (7)  The 
promise  of  A  to  accept  goods  and 
pay  for  them  in  consideration  of  B's 

eromlse  to  deliver  them.  White  v. 
■emllt  2  N.  T.  Super.  40B.  (8)  A 
promise  by  one  not  to  remove  prop- 
erty seized  by  hlra  on  execution  In 
consideration  of  the  promise  by  the 
other  to  keep  It  safely  and  have  It 
forthcoming  at  a  certain  time.  Ames 
▼.  Taylor.  49  Me.  381.  (9)  An  agree- 
ment between  two  Indorsers  of  a 
note  that  they  will  divide  the  loss 
between  themselves.  Phillips  v.  Pres- 
ton. 5  How.  (U.  S.)  278.  12  L.  ed.  1S2. 
(10)  A  subscription  for  a  book  in 
course  of  publication.  Kinder  v. 
Brink.  82  III.  37«:  Western  Blatorf- 
cal  Co.  V.  Schmidt.  S<  Wis.  S81,  14 
N.  W.  822. 

aa.  Me. — ^Dockray  v.  Dunn,  87  Me. 
442. 

Ud.— Williams  V.  Banks,  11  Md. 
198. 

Mass. — Backus  v.  Spauldlng,  116 
Mass.  418:  Whittier  v.  Eager,  1  Allen 
499:  Hlgginson  v.  Oray.  6  Meto.  212; 
Eaton  V.  Carey,  10  Pick.   211. 

N.  J. — Savage  v.  Ball,  17  N.  J.  Bq. 
142. 

N.  T. — Newman  t.  Prost,  62  N.  T. 
422;  Baldwin  y.  Van  Deusen,  87  N. 
Y.  487;  Cohu  v.  Husson,  67  N.  T. 
Super.  238.  8  NTS  897  faff  119  N.  T. 
609.  23  NE  5731:  Odell  v.  Greenly. 
11  N.  T.  Super.  868;  Dowe  v.  Schutt, 
2  Den.  621. 

Oh. — ^Rankin  y.  Knight,  It  Oh.  Dec. 
(Reprint)   693,  1  Cine.  Super.  616. 

83.  Foster  V.  Paulk,  41  Me.  426. 

84.  U.  S.— Phillips  V.  Preston,  6 
How.  278.  12  L.  ed.  162. 

Ala. — Walke  v.  McOehee,  11  Ala. 
278. 

C^l. — ^Wilson  V.  Samuels,  100  CaU 
514.  35  P  148. 

Ga. — ^Fulton  y.   Smith.   27  Ga.   418. 

Me. — Frost  v.  Paine.  12  Me.  111. 

Mass. — ^Humphrey  y.  Haskell,  7 
Allen  497. 

Mich. — Jones  v.  Shaw,  66  Mich.  382, 
28  NW  88. 

N.  T. — Ctoleman  v.  Byre.  46  N.  T. 
38;  McLaughlin  v.  Bamafd.  2  E.  D. 
Smith  872. 

Fa. — Ralaton'a  Bst,  172  Pa.  104, 
tl  A  27>:  John  v.  John,  122  Pa.  107, 


15  A  676;  Toung  v.  Snyder,  2  Phila. 
115. 

R.  I. — Supreme  Assembly,  etc  v. 
Campbell.  17  R.  I.  402,  32  A  807,  18 
L.RA  601. 

Vt,— Reed  V.  Reed,  66  Vt.  492; 
Lyman  v.  Dow,  26  Vt.  406. 

Va. — Price  ▼.  Winston.  4  Munf. 
(18  Va.)  68. 

88.  XT,  S. — Mississippi  River  Log- 
ging Co.  V.  Robson,  69  Fed.  778.  16 
CCA  400. 

Ala. — ^Morris  y.  Lagerfelt,  103  Ala. 
608.  16  S  896. 

Colo. — ^Hoagland  v.  Murray,  68 
Colo.   60,  123  P  664. 

111. — Minnesota  Lumber  Co.  v. 
Whltebreast  Coal  Co.,  160  III.  86.  43 
NB  774.  31  LRA  529;  Funk  v. Hough. 
29  HI.  146. 

Iowa. — Boies  y.  Vincent,  24  Iowa 
887. 

Me. — Jones  v.  BInford.  74  Me.  439; 
Appleton  V.  Chase.  19  Me.  74. 

N.  T.— White  v.  Demilt.  2  N.  T. 
Super.  406. 

Pa. — Flannery  v.  Weasels,  244  Pa. 
821.  90  A  716. 

Tann. — C?herry  y.  Smith,  8  Humphr. 
19.  89  AmD  160. 

Bng. — ^Bettisworth  v.  Campion, 
Telv.  183.  80  Reprint  00. 

88.     See  infra  f  626. 

87.  See  infra  I  608. 

88.  Plattsmouth  First  Nat.  Bank 
T.  Lehnhoff.  77  Nebr.  807,  112  NW 
568. 

88.  Stadler  v.  Missouri  River 
Power  Co.,  lis  Fed.  814  [rev  on  other 
grounds  139  Fed.  805,  71  CCA  436 
(eerUorari  den  200  U.  S.  621,  26  SCt 
768,  60  L.  ed.  624)1;  Campbell  v. 
Harrison.  8  Litt.   (Ky.)   292. 

80.  ArlL^Farrell  v.  Greenlee 
County.  15  Aris.  106,  186  P  637,  49 
LRANS   380. 

Ark. — Trulock  v.  Parse.  88  Ark. 
149.  168,  103  SW  166,  11  LRANS  924 
[dt  Cyc], 

Colo. — Stiles  V.  McC^ellan,  6  Colo. 
89. 

Md. — ^Howard  v.  Baltimore  First 
Independent  Church.   18  Md.  461. 

N.  J. — Buckingham  v.  Ludlum.  40 
N.  J.  Eq.  422,  2  A  266  [afT  41  N.  J. 
Bq.  848,  7  A  8511. 

N.  T.— Utlca,  etc..  R.  Co.  v.  Brtnck- 
erhoff.  21  Wend.  139,  84  AmD  220; 
Bfner  v.  Shaw,  2  Wend.  667;  Keep 
V.  Goodrich,  12  Johns.  897;  Tucker  v. 
Woods,  12  Johns.  190,  7  AmD  306; 
Livingston  v.   Rogers,   1   Ca.\.  583.-*-.^ 

Tex. — Flanders  v.  Wood,  83  Tex7 
277.  18  SW  572;  James  v.  Pulcrod,  5 
Tex.   612,  56  AmD  743. 

lEng. — Nichols  v.  Raynbred,  Hob. 
88.  80  Reprint  238. 

91.  Klmbro  v.  Wells.  112  Ark. 
126.  166  SW  646;  Macedon,  etc., 
Plank  Road  Co.  v.  Snedlker.  18  Barb. 
(N.  T.)  317;  Keep  v.  Goodrich.  12 
Johns.  (N.  Y.)  397;  Tucker  v.  Woods, 
12  Johns.  (N.  Y.)  190.  7  AmD  305; 
Livingston  v.  Rogers,  1  Cai.j(N.  Y.) 


688;  frames  v.  Fulcrod.  6  Tex.  612, 
66  AmD  743. 

ta]  JUnstratlOB. — ^Where  an  agree- 
ment whereby  the  seller  of  a  lum- 
ber business  agreed  not  to  again  en- 
gage in  business  was  entered  into 
about  two  hours  after  the  contract 
of  sale  had  been  executed,  it  was 
without  consideration,  although  the 
agreement  was  appended  to  the  con- 
tract, and  stated  that  it  was  a  part 
and  supplement  thereof.  Klmbro  v. 
Wells,   166  SW  646,   112  Ark.   126. 

93.  U.  8.— Clark  v.  Great  North- 
em  R.  Co..  81  Fed.  282. 

Ala.— Wood  v.  Lett,  196  Ala.  601, 
71  S  177. 

Ind. — Krohn  v.  Bants.  68  Ind.  277. 

Ky. — Mlnter  v.  Bnglehard,  9.  Ky. 
Op.    746. 

Mich.— Warden  y.  •  Williams,  63 
Mich.  60.  28  NW  796,  4  AmSR  814, 

Mo. — Binlon  v.  Browning,  86  Mo> 
270. 

N.  T. — Jermyn  v.  Searing,  170  App. 
Div.  707,  166  NYS  718;  Commercial 
Wood,  etc.,  Co.  v.  Northampton  Port- 
land Cement  Co.,  116  App.  Diy.  SSti 
100  NYS  960  raff  190  N.  Y.  1,  82  NB 
780.   128  AmSR  B89|. 

Bng. — Copper  Miners  v.  Fox,  3 
Ebig.  L.  A  Bq.  420. 

[a]  ntaatnrttom^— No  conaldar»< 
tlon  eaa  be  astablished,  where  th« 
promise  of  one  party,  owing  to'  de^ 
fectlve  signature  to  the  contract,  is 
not  enforceable  against  htm.  Wood 
V.  Lett.   195  Ala.  601,  71  S  177. 

93.  Shaver  v.  Bear  River,  etc.. 
Water,  etc.,  Co.,  10  Cal.  896;  Howe  v. 
Wildes.  34  Me.  666;  Warner  v.  Crouoh,- 
14  Allen  (Mass.)  163;  Andrlot  v. 
Lawrence,  33  Barb.  (N.Y.)  142.  An* 
see  Husband  and  Wife  [21  C^jrc  1310].- 

94.  Chicago,  etc..  R.  Co.  v.  Lam- 
mert.  19  111.  A.  135;  Baldwin  v.  'Van 
Deusen,  37 -N.  Y.  48'7;  Holt  v.  CUkve»> 
cleux,  Str.  937,  93  Reprint  954:  Atid 
see  Infants  [22  Cyc  683,  6101.  ' 

96.  WlUard  v.  Stone,  7  c5ow.  <NJ 
Y.)   22,  17  AmD  496. 

88.  See  Frauds,  Statute  of  [20 
Cyc  284]. 

97.  See  infra  i  179. 

98.  Me.— Blalsdell  v.  Lewis,  32 
Me.    515. 

Mich. — Berry  v.  Hooper,  179  Mieh. 
87,   146  NW  276. 

Mo. — Hudson  v.  Browning,  264  Mo. 
58.  174  SW  393. 

Pa. — Ballou  v.  March,-  138  Pa,  64, 
19  A  304. 

W.     Va McGuire    v.     Old    Sweet 

Springs  Co.,  78  W.  Va.  321,  79  SB 
350.  854    rcit  Cyc], 

Bng.— White  v.  Bluett  3  C.  L.  R. 
301.  '      ' 

99.  -White  V.  Bluett,  2  C.  L.  R. 
301. 

1.  Sharon  v.  Sharon,  68  Cal.  29, 
8  P  614.  See  also  Little  v.  Mc- 
Carter.  89  N.  C.  233  (where  It  was 
held  that  a  promise  to  pay  a  part 
of  the  price  of  land  to  be  purchased 
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found  in  connection  with  the  consideration  of  offer 
abd  acceptance.'  But  a  contract  will  not  be  held 
uncertain  if,  by  the  application  of  the  usual  tests 
of  construction,  the  court  can  reasonably  discover 
to  what  the  parties  agreed.' 

[i  174]  e.  Promise  Must  Be  Legal  The  con- 
sideration must  not  be  illegal,  cither  because  it  ia 
jn'  Violation  of  a  statute,  or  because  it  is  immoral 
or' contrary  to  public  policy.* 

B'175]  f.  Parforaumce  Mnst  Be  Possible— (1) 
Hi 'OoienL  If  the  consideration  is  obviously  and 
on  the  face  of  the  contract  impossible,  it  is  no  con- 
sideration and  will  not  support  an  agreement.  If 
the  impossibility  is  not  obvious  it  ia  not  void  as  a 
consideration,  although  it  may  avoid  the  contract 
on  the  ground  of  mistake,'  or  may  be  in  certain 
eases  a  valid  ground  of  discharge."  Impossibility 
is  either  physical  or  legal.'' 

[«  176]  (2)  Physical  Imposdbfflty.  Physical  im- 
possibility here  means  practical  impossibility  ac- 
cording to  the'  state  of  knowledge  of  the  day,*  as, 


for  example,  a  promise  to  go  from  New  York  to 
London  in  one  day  or  to  discover  treasure  by  magie 
or  to  go  round  the  world  in  a  week,'  or  to  famish 
light  for  a  stated  number  of  nights  within  the  year, 
where  there  are  not  that  number  of  nights  remain- 
ing."* If  the  promise  is  within  the  range  of  possi- 
bility, however  absurd  or  improbable  the  idea  of  its 
execution  may  be,  it  will  be  sustained,^*  as,  for  ex- 
ample, if '  it  is  covenanted  that  it  i^all  rain  to- 
morrow." To  bring  the  case  within  the  rule  of 
impossibility,  it  must  appear  that  the  thing  to  be 
done  cannot  by  any  means  be  accomplished,  for  if 
it  is  only  improbable  or  out  of  the  power  of  the 
obligor,  it  is  not  in  law  deemed  impossible." 

[i  177]  (3)  Z<egal  Anpossfbillty.  A  promise  to 
do  that  which  it  is  legally  impossible  for  the 
promisor  to  do  will  not  constitute  a  consideration." 

[$  178]  g.  ProsdBe  May  Be  OonditdonaL  The 
fact  that  the  promise  given  for  a  promise  is  de- 
I)endent  on  a  condition  does  not  affect  its  validity 
as  consideration." 


by  another,  made  for  the  purpose  of 
riddlngr  thb  promisor  of  a  dlsarrree- 
able  neighbor  residlnir  on  the  land, 
and  not  to  acquire  any  Interest  In 
the  land,  was  supported  by  a  suffl- 
el'ent  eonslderation). 
t.  See  mipra  |  59. 
■  ■*.    McCall   Co.    V.    Icks.    107    Wis. 

sn.  8»  Kw  too. 

(ail  moatiRthm.— A  contract  br- 
wklrn  defendants  offered  to  take 
monthly  as  produced,  and  to  place 
•n  the  market  for  a  period  of  two 
ytera,  one  of  each  slse  of  earh  stvle 
of  certain  dress  patterns,  and  plaln- 
tlffaKTeed  to  furnish  such  goods.  Is 
not  void  for  uncertainty.  McCall 
OO.  v.'Icks,  107  Wis.  «32,  8S  NW  800. 
>OMrt«l»tf  of  oCer  see  supra  |   60. 

4^     See  infra  M  S39-48». 
:•  8.    See  Infra*  I  264. 

a '  See  infra  H  708-716. 
..T.     See  Infra  11  176.  177. 

8.  Clifford  V.  Watts,  L.  R.  6  C.  P. 
677/.  888  (where  the  lessee  of  land 
had. covenanted  to  take  from  it  not 
leas  tlian  one  thousand  nor  more 
thni .  two  thousand  tons  of  potter's 
DilQr!  In  '  each  year  and  to.  pay  the 
leasee  an  agreed  royalty  on  It,  Brett, 
X,  while  holding  the  lessee  dis- 
charged by  impossibility  of  per- 
fAtimuice  t>ecause  there  was  not  that 
amount  of  clay  in  the  land,  said:  "I 
think  it  -is  not  competent  to  a  defend- 
ant, to  say  that  there  is  no  binding 
contcact,  merely  because  he  has  en- 
gaged to  do  something  which  is  phys- 
fMilly  Impossible.  I  think  it  wilt  be 
found  in  (til  the  cases  where  that  has 
been  said,  that  the -thing  stipulated 
for  was,  according  to  the  state  of 
knowledge  of  the  day,  so  absurd  that 
tha  parties  could  not  be  supposed  to 
have '80  contracted.  But  here  both 
narties  might  well  have  supposed 
that  there  was  clay  under  the  land"). 
I  ,9>  Le  Roy  v.  Jacobsky,  186  N.  C. 
441,  4E9.  48  SE  706,  67  LRA  97Z 
(<P40t  Cyc].  See  Hall  v.  Casenove.  4 
fiast  477,  102  Reprint  913,  14  ERC 
787  (where  a  covenant  made  on 
March  16  that  a  ship  should  sail  on 
February  12  was  held  Impossible). 

10.  Stratford  Gas  Co.  v.  Strat- 
ford,  26  .Ont.  A.  109. 

<Xh-  The  B.  L.  Harrlman  v.  Bm- 
erlck.  9  Willi.  (U.  S.)  161,  19  L.  ed. 
629;    ' 

la.  See  The  B.  L.  Harriman  v. 
Bmerlok,  9  Wall.  (U.  S.)  161,  19  L. 
ed.    629. 

13.  U.  Si. — Sage  v.  Hampe,  236  U. 
S.  90.  35  set  94.  69  L,.  ed.  147LThe 
B.  L.  Harrlman  v.  Emerick,  9  Wall. 
161.  19  U  ed.  629. 

Ky. — German  American  Security 
Co,  v.  Mcculloch,  89  SW  6,  28  KyL 
133 

N.  T. — ^Watson  v. -Blossom,  4  NTS 
489;  Beebe  v.  Johnson,  19  Wend. 
600,   3j;  AmD  S18. 

Of.-riKWk   V.    Alaska    Packing   Co., 


48   Or.    429.   73   P   837. 

Eng. — Thornborow  v.  Whitacre,  8 
Ld.   Raym.   1164,   92   Reprint  270. 

[a]  XIlnateatloiui<^(l)  A  contract 
to  sell  salmon  packed  In  Alaska,  the 
flsh  to  be  "exactly  like  Puget  Sound 
fancy  Sockeye,"  la  not  void  as  stipu- 
lating for  the  impossible,  although 
as  far  as  known  flsh  of  that  sort  are 
not  found  In  Alaska.  Held  v.  Alaska 
Packing  Co.,  48  Or.  429,  73  P  887. 
(2)  Where  defendant.  In  considera- 
tion of  2s  6d  In  hand  paid  and  of 
£4  178  6d  to  be  paid  on  defendant's 
performing  the  agreement  on  hla 
part,  agreed  to  deliver  two  grains  of 
rye  corn  on  Monday,  the  29th  of 
March,  four  grains  on  Monday  then 
next  following,  and  so  on  for  a  year, 
doubling  the  amount  to  be  paid  on 
each  successive  Monday,  the  court 
was  of  the  opinion  that  the  contract 
was  Impossible  only  with  respect  to 
defendant's  ability  which  was  not 
such  an  impossibility  as  would  make 
the  contract  void,  although  It  was 
contended  that  the  rye  to  be  deliv- 
ered would  be  more  than  all  the  rye 
in  existence,  the  quantity  to  be  de- 
livered amounting  In  all  to  five  hun- 
dred twenty-four  million,  two  hun- 
dred eighty-eight  thousand  quarters. 
No  judgment  was  rendered  in  this 
case,  since,  as  the  report  states,  the 
counsel  for  defendant  perceiving  the 
opinion  of  the  court  to  be  against 
his  client  offered  plaintiff  his  half 
crown  and  his  costs  which  were  ac- 
cepted. Thornborow  v.  Whitacre,  8 
Ld.  Raym.  1164,  92  Reprint  270.  (8) 
Where  an  agreement  was  to  pay  for 
a  horae  a  barleycorn  a  nail,  doubling 
It  every  nail,  which,  there  being 
thirty-two  nails  in  the  shoes  of  the 
horse,  amounted  to  Ave  hundred 
quarters  of  barley,  the  court  di- 
rected the  Jury  to  give  the  value  of 
the  horse  and  damages.  James  v. 
Morgan,  1   Lev.   Ill,    83   Reprint   328. 

14.  Colo. — Bennett  v.  Morse,  6 
Colo.  A.  122.   39   P  682. 

III. — Paddock  v.  Robinson,  63  111. 
99.  14  AmR  112. 

Ind. — Gregory  v.  Arms,  48  Ind.  A. 
562,   96  NE   196. 

Nev. — Miller  v.  Thompson,  160  P 
776. 

N.  T.— Haviland  v.  Halstead,  84  N. 
.T.  648. 

N.  C— Hall  V.  Fisher,  126  N.  C. 
206.  86  SE  425. 

R.  X.— Anthony  v.  Household  Sew- 
ing Mach.  COy  16  R.  1.  671.  18  A 
176,  5  LRA  676.  See  also  Providence 
Albertype  Co.  v.  Kent,  etc.,  Co.,  19 
R.  L  661,  36  A  162  (where  an  in- 
solvent corporation  agreed  to  pay 
part  of  Its  Indebtedness  with  stock 
in  a  proposed  new  corporation,  and 
the  balance  In  cash  and  the  notes 
of  the  new  corporation,  the  promisee 
agreeing  to  subscribe  for  Its  propor- 
tion of  the  stock  and  to  accept  the 


same,  with  the  cash  and  notes,  in 
full  satisfaction  sf  its  claim,  and  it 
was  held  that  as  the  insolvent  cor- 
poration had  no  power  to  bind  the 
new  corporation,  there  was  no  con- 
sideration, and  the  contract  was  rev- 
ocable at  any  time  before  actual 
performance). 

Tex. — Soecht  v.  Collins,  81  Tex. 
218.  18  SW  984. 

Wis. — ^Waterman'  v.  Dutton,  6  Wis. 
266;   Stevens  v.  Coon,   1   Plnn.   856. 

Eng. — Faulkner  v.  Lowe,  2  Bzch. 
595.   164  Reprint   628. 

See  Western  Lumber  Co.  v.  Willis. 
160  Fed.  27,  87  CCA  183  (holding  a 
contract  to  point  out  land  subject  to 
exchange  in  lieu  of  land  within  gov-. 
ernment  forest  reservation  not  in- 
Valid). 

ta]  XUustratloas..— (1>  A  contract 
by  a  grantor,  on  a  sale  of  lands,  to 
open  a  street  through  land  not 
owned  by  him.  to  the  opening  of 
which  the  consent  of  the  city  au- 
thorities would  have  to  be  obtained. 
Hall  V.  Fisher,  126  N.  C.  205.  63  SB 
425.  (2)  A  promise  by  one  person, 
without  authority  from  another,  to 
discharge  a  debt  due  the  latter. 
Harvy  v.  Gibbons,  2  Lev.  161.  83 
Reprint  499.  (3)  An  undertaking 
"that  plaintiff's  tract  of  land  shall 
sell  for  a  certain  sum  by.  a  given 
day,"  for  no  man  can  force  the  sale 
of  anothei's  property  by  a  given  day 
or  by  any  day  as  of  his  own  act. 
Stevens  v.  Coon,  1  Pinn.  (Wis.)  356, 
369.  (4)  A  promise  to  transfer  a 
license,  when  the  law  did  not  allow 
such  transfers.  Pierce  v.  Pierce,  17 
Ind.  A.  107,  46  NB  480.  (6)  A  prom- 
ise to  marry  by  one  already  married 
and  known  to  be  so  by  the  promisee. 
Paddock  v.  Robinson,  63  111.  99,  14 
AmR  112;  Haviland  v.  Halstead.  34 
N.  T.  648.  (6)  A  promise  by  a  hus- 
band to  convey  his  deceased  wife's 
land  "as  soon  as  administration  could 
be  had  upon  the  estate"  Is  no  con- 
sideration, since  the  husband  can 
bind  neither  the  estate  nor  the  course 
of  administration.  Specht  v.  Collins, 
81  Tex.  213.  16  SW  934.  (7)  An 
agreement  to  procure  the  release  of 
a  mortgage  Is  not  Impossible.  Water- 
man V.  Dutton,  6  Wis.  265. 

lUeral  ooatntota  see  intra  II  839- 
480. 

Contract  to  ooway  land  to  wUeh 
vendor  baa  no  title  see  Vendor  and 
Purchaser   [39   Cyc   1214).     ' 

16.  Ala. — Morris  v.  Lagertelt,  103 
Ala.  608,  15  S  896. 

(3al. — Southern  Pac.  R.  Co.  v.  Al- 
len, 112  Cal.  456.  44  P  796  [aff  40 
P  7521;  Rodgers  v.  Wlttenmyer,  88 
Cal.   653,   26  P  369. 

Colo. — QlbbB  V.  Wallace,  68  Colo. 
864,   868,    147   P   686   [clt  Cyc]. 

Ind. — Elchholts  v.  Taylor,  88  Ind. 
38. 


^o'riaiat  cases,  davalopmanta  and  chianges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numb«r. 
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[i  ITO]  h.  Mntnalitr— (1)  In  OeiMnL  Mntoal- 
ity  of  contract  consists  in  the  obligation  on  each 
party  to  do,  or  to  permit  something  to  be  done,  in 
consideration  of  the  act  or  promise  of  the  other.^' 


Contracts  lacking  in  mutuality  axe  often  termed 
unilateral  contracts."     Mutuality  of  obligation  is  - 
on  essential   element  of  every   enforceable  agree- 
ment.'^   Mutuality  is  absent  when  one  only  of  the 


Iowa. — Nowlin  v.  Pyne,  40  Iowb 
Its. 

Kan. — Patton  v.  Mllla,  21  Kan.  163. 

Ky. — ^Kernan  v.  Ciwter,  104  SW 
108.  31  KyL  866. 

Mass. — Gatlon  v.  Marcus,  165  Mass. 
33S,  42  NB  12S;  Grant  v.  Wood,  12 
Gray   220. 

Knch. — Moore  v.  Detroit  Locomo- 
tive Works.    14   Mich.    266. 

Minn. — McMullan  v.  Dickinson  Co., 
63  Minn.  405,   65  NW  661,    663. 

N.    J.— Cutting    V.    Dana,    26    N.    J. 


Eq^  266. 


i,.  M. — Chappell  V.  McMillan.  15  N. 
M.   686,  6»2,  113  P  611   [QUOt  Cyol. 

N.  Y. — Gray  v.  Bowen,  23  N.  Y. 
Super.  67;  BfIkk'  v.  TlllOtson,  8 
Johns.   S04. 

R.  I. — Aldrich  V.  Lyman,  6  R,  I.  88. 

Tenn. — Seward  v.  Mitchell,  1  Coldw. 
87. 

Tex. — Rose  v.  San  Antonio,  etc.,  R. 
Co.,   31  Tex.  49. 

Vt. — Faulkner  v.  Hebard,  26  Vt. 
452. 

Wis. — ^L>«DS  V.  Brown,  41  Wis.  172. 

Enr — Cook  V.  Field,  IS  Q.  B.  460, 
63  ECL  460.  117  Reprint  634. 

[a]  XUiutraUona., — (1)  An  agrree- 
ment  to  assigrn  a  claim  on  the  de- 
livery of  certain  notes  by  a  certain 
day.  Cutting  v.  Dana,  26  N.  J.  E5q. 
265.  (2)  An  agreement  by  A  to  act 
aa  sole  agent  and  to  sell  all  of  B's 
mineral  water  that  he  can  In  a  cer^ 
tain  territory,  B  agreeing  to  fur- 
nish the  water  and  to  pay  a  certain 
part  of  A's  advertising  bill  If  the 
sales  reach  a  certain  amount  In  a 
given  time.  Mueller  v.  Bethesda 
Mineral  Spring  Co.,  88  Mich.  390,  50 
NW  819.  (3)  A  promise  by  A  to  dis- 
charge a  Judgment  due  to  B  on  B's 
delivering  to  him  certain  property 
at  a  time  or  place  spedfled.  Olvan 
T.  Swadley,  3  Ind.  484.  (4)  A  prom- 
ise by  B  to  A  that  If  A  will  buy  cer- 
tain land  of  B*8  debtor  B  will  pay  a 
certain  judgment  against  the  debtor 
If  the  judgment  proves  to  be  a  lien 
on  the  land.  Patton  v.  Mills,  21 
Kan.  163.  (5)  A  promise  to  pay  a 
sum  certain  in  consideration  of  a 
promise  to  contribute  a  larger  sum 
toward  a  contingent  liability.  Al- 
drich T.  Lyman.  6  R.  I.  98.  (6)  A 
promise  to  refund  In  case  of  deflcl- 
ency  as  a  consideration  for  a  prom- 
ise to  pay  for  any  excess  over  what 
is  called  for  in  a  deed.  Seward  v. 
Mitchell,  1  Coldw.   (Tenn.)  87. 

16.  Spear  t.  Orendorf.  26  Md.  87; 
Ewina  v.  Gordon,  49  N.  H.  444. 

[a]  WKtwdttr  dailned  — A  con- 
tract is  mutual  where  the  agree- 
ment entered  into  l>etween  th«  par- 
ties is  binding  on  each  alike  touch- 
ing its  ultimate  performance.  Baum- 
hoir  V.  Oklahoma  City  Elleotrio,  etc, 
Co..  14  Okl.  127.  77  P  40. 

IT.     See  supra  i  17. 

18.  U.  8. — Rutland  Marble  Co.  v. 
Ripley.  10  Wall.  339.  19  L.  ed.  955; 
Dorsey  v.  'Packwood.  12  How.  126, 
13  L.  ed.  921;  Weegham  v.  Killefer, 
215  Fed.  168;  Tweedle  Trading  Co.  v. 
Parlln,  etc.,  Co..  204  Fed.  50.  122 
CCA  364;  Velle  Motor  Car  Co.  v. 
Kopmeler  Motor  Car  Co.,  194  Fed. 
324,  114  CCA  284:  Keith  v.  Keller- 
mann,  169  Fed.  196;  Taber  Lumber 
Co.  V.  O'Neal.  160  Fed.  696,  87  CCA 
498:  Dennis  v.  Slyfleld,  117  Fed.  474. 
54  CCA  520;  Arnold  v.  Scharbauer, 
116  VeA.  492:  Oold.  Blast  Transp.  Co. 
V.  Kansa«  City  Bolt,  etc..  Co.,  114 
Fed.  77.  62  CCA  26.  57  LRA  698; 
Harvester  King  Co.  v.  Mitchell,  etc.. 
Co.,  89  Fed.  178;  Clark  v.  Great 
Northern  R.  Co.,  81  Fed.  282;  Ameri- 
can Cotton  Oil  CO.  v.  Kirk,  68  Fed. 
791.  15  CCA  540. 

Ala. — MeOowln  Lumber,  etc..  Co.  v. 
R.  J.  &  B.  F.  Camp  Lumber  Co.,  192 
A.1a.  35,  68  S  263;  Consolidated  Por- 
trait, etc.,  Co.  V.  Barnett.  165  Ala. 
655.  658,  61  S  936  (dt  Cycl;  Davis 
r.  Walker,  181  Ala.  204.  31  S  554; 
Chambllas    v.    Smith,    80    Ala.    366; 


James  v.  Stlgglns,  13  Ala.  830; 
HuntsvlUe  Branch  Bank  v.  Steele,  10 
Ala.  915. 

Arts. — Farrell  v.  Greenlee  County. 
15  Ariz.  106,  130  P  637,  49  LRAJsTS 
380. 

Ark. — Bagnell  Timber  Co.  v. 
Spann,  102  Ark.  621,  145  SW  646: 
Kustlce    V.    Meytrott,    100    Ark.    610, 

140  SW  690:  El  Dorado  Ice,  etc.. 
Mill  Co.  v.  Kinard,  96  Ark.  184,  131 
SW  460;  Hershy  v.  Clark.  36  Ark.  17, 
37  AmR  1. 

Cal. — Harper  v.  Goldschmldt,  166 
Cal.  246,  104  P  461,  134  AmSR  124, 
28  LRAKS  689:  Doe  v.  Culverwell, 
35  Cal.  291;  Tryon  v.  Clinch,  (A.)  162 
P  428:  Shanks  v.  Michael,  4  Cal.  A. 
663.  88  P  596. 

Colo. — Beulah  Marble  Co.  v.  Mat- 
tlce.  22  Colo.  647.  46  P  432:  Stiles  v. 
McClellan,  6  Colo.  89;  Davis  v.  Rid- 
dle, 26  Colo.  A.  162,  166.  136  P  661 
tclt  Cycl;  Merrftt  v.  Hummer,  21 
Colo.  A.  6i8,  122  P  816;  Hardwlck  T. 
McClurg,  16  Colo.  A.  854.  65  P  405. 

D.  C. — Fallon  v.  Chronicle  Pub.  Co. 
8  D.  C.  485. 

Qa. — Cooper  v.  Dixie  Cotton  Co., 
144  \}a.  83,  86  SE  242-  Hall  v.  Ed- 
wards, 140  Oa.  766,  79  SE  852-  Bulck 
Motor  Co.  V.  Thompson.  138  Oa.  282, 
75  SE  354;  Atlantic  Buggy  Co.  v. 
Hess  Spring,  etc.,  Co.,  124  Oa.  338,  62 
SE  qi3,  4  LRANS  431:  Cooley  v. 
Moss,  123  Oa.  707,  51  SB  626:  Swin- 
dell V.  First  Nat.  Bank,  121  Oa,  714, 
49  SE  673;  Morrow  v.  Southern  Ex- 

gress  Co.,  101  Ga.  810,  28  SE  998; 
lowen  V.  Wakefleld,  23  Ga.  124; 
Haynes  Auto  Co.  v.  Turner,  18  Oa. 
A.  22,  88  SE  717;  Friedman  v.  Ware, 

17  aa.>A.  677,  87  SE  1099;  Anderson 
V.  Cavanaugh.  16  Ga.  A.  446,  86  SE 
606;  Poole  v.  Corker,  16  Ga.  A,  622, 
83  SE  1101;  Martin  v.  Cox,  13  Go.  A. 
236.  79  SB  39;  W.  J.  Oliver  Constr. 
Co.  V.  Reeder,  7  Ga.  A,  276,  66  SE 
966. 

Ida. — ^Rouser  t.  Hobart,  22  Ida.  736. 
127  P  997,  43  LRANS  410. 

111. — Corbett  V.  Cronkhite,  239  111. 
9,  87  NB  874;  Sayer  v.  Humphrey, 
216  111.  426,  76  NE  170;  Krause  v. 
Kraua,  162  III.  328,  44  NE  736;  Vogel 
V.  Pekoe.  167  111.  839^42  NE  386,  30 
LRA  491;  Weaver  y.  Weaver,  109  111. 
225:  Smith  v.  Weaver,  90  111.  892; 
McKlnley  v.  Watkins,  13  III.  140; 
Olson  v.  Whlffen,  176  111.  X.  182; 
Stauer  Bendix  v.  Carriage  Co.,  174 
111.  A.  689;  Piatt  v.  Trimby.  166  111. 
A.  29;  Miller  v.  Moffat.  153  111.  A.  1; 
Blair  y.  National  Shirt,  etc..  Co.,  137 
111.    A.    413;    Schwerdt    v.    Schwerdt. 

141  111.  A.  386  [aff  235  111.  386,  86 
NE  613];  Julin  v.  Bauer,  82  111.  A. 
157;  Minnesota  Lumber  Co.  v.  White- 
breast  Coal  Co.,  66  111.  A.  248  [rev 
on  other  grounds  160  Dl.  85,  43  NE 
774,  31  LRA  5291;  Chicago, , etc.,  R. 
Co.  V.  Jones,  53  111.  A.  431. 

Ind. — Fowler  Utilities  Co.  v.  Gray, 
168  Ind.  1.  79  NB  897,  120  AmSR 
344,  7  LRANS  726;  Reynolds  v. 
Louisville,  etc.,  R.  Co.,  143  Ind.  579. 
40  NB  410;  Louisville,  etc.,  R.  Co.  v. 
Flanagan,  113  Ind.  488,  14  NE  370.  3 
AmSR   674:    Hickman   v.    Glazebrook, 

18  Ind.  210;  Hall  v.  Allfree,  61  Ind. 
A.  387.  99  NE  813;  Semon  v.  Conpes, 
etc.,  Co.,  35  Ind.  A.  361,  74  NB  41, 
111  AmSR  171;  Jordan  v.  Indian- 
apolis Water  Co.,   (A.)  61  NB  12. 

Iowa. — NIcholl  V.  Wetmore,  156 
NW  319;  Barrett  v.  Dean,  21  Iowa 
423;  Usher  v.  Livermore,  2  Iowa  117. 

Kan. — Missouri,  etc..  R.  Co.  v.  Bag- 
ley,  60  Kan.  424,  66  P  759;  Woolsey 
V.  Ryan,  69  Kan.  601.  54  P  664; 
Barker  v.  Crltxer,  36  Kan.  469,  11 
P  382 

Ky.— Vol*  V.  Scully.  169  Ky.  226, 
166  SW  1016:  Montanus  v.  Busch- 
meyer.  168  Ky.  63,  164  SW  802; 
Citizens'  Nat.  L.  Ins.  Co.  v.  Murphy. 
154  Ky.  88,  166  SW  1069;  Ashland 
Second  Nat.  Bank  v.  Rouse,  142  Ky. 
612.  134  SW  1121:  Young  v.  Mc- 
Illhentiy,   116  SW  728;   Shuttleworth 


V.  Kentucky  Coal,  etc.,  Co.,  61  SW 
1018,  22  KyL  1806;  Stembridge  v. 
Stembridge,  87  Ky.  91,  7  SW  611,  9 
KyL  948;  Allen  v.  Roberta,  2  Bibb 
98. 

La. — ^Vlcksburg,  etc,  R,  Co.  v. 
Terry,   13   La.  Ann.  419. 

Me. — Vantaasel  v.  Hathaway,  63 
Me.  18;  Bean  v.  Burbank,  16  Me.  468, 
33  Amb  681. 

Md. — Benjamin  v.  Bruce,  87  Md. 
240,  39  A  810;  Coleman  v.  Apple- 
garth.  68  Md.  21,  11  A  284,  6  AmSR 
417:  King  v.  Warfleld,  67  Md.  246,  .» 
A  639,  1  AmSR  384;  Baltimore,  eto., 
R.  Co.  V.  Potomac  Coal  Co.,  61  Hd. 
327,   34   AmR   316;   Berry   v.  Harper, 

4  Gill  &  J.  467. 

Mass. — Abbott  v.  Hapgood,  166 
Mass.   248.   22  NE  907,  16  AmSR  198, 

5  LRA  686;  Frothlngham  t.  Seymour, 
118  Mass.  489;  Harper  v.  Hassard, 
113  Mass.  187;  Thayer  v.  Burchqrd, 
99  Mass.  508. 

Mich. — Oarlock  v.  Mots  Tlrej  etc., 
Co.,  169  NW  344;  Kooman  v.  De 
Jonge,  186  Mich.  292,  168  NW  lOlli; 
Detroit  Postage,  etc.,  Co.  v.  Schet- 
mack,  179  Mich.  266,  146  NW  144. 
AnnCasl915D  287;  "rhurber  v.  A»- 
drich,  167  Mlcb.  666,  661,  133  NW  620 
[cit  Cyc);  Koppitx-Melchers  Brew- 
ing Co.  V.  Behm.  130  Mich.  649,  90 
NW  676;  Davie  v.  Lumberman's  Min. 
Co.,  93  Mich.  491,  63  NW  626,  24  LRA 
357-  Wilkinson  v.  Heavenrich,  68 
MlCh.  674,  26  NW  139,  55  AmR  708: 
Pierce  v.  Pierce,  66  Mich.  629,  22  NW 
81;  Michigan  College  v.  Charles- 
worth.  54  Mich.  622,  20  NW  666: 
Rust  V.  Conrad,  47  Mich.  449,  11  NW 
266,  41  AmSR  720;  Flnley  Shoe,  etc., 
Co.  V.  Kurtx,  34  Mich.  89;  Michigan 
Cent.  R.  Co.  v.  Edwards,  33  Mich.  16; 
Chambers  v.  Livermore,  15  Mich.  381. 

Minn. — Hastings  First  Nat.  Bank 
▼.  Corporation  Securities  Co.,  128 
Minn.  341,  150  NW  1084;  Stensgaard 
v.  Smith,  43  Minn.  11,  44  NW  669,  19 
AmSR  205;  Bailey  v.  Austrian,  19 
Minn.  635;  Bolles  v.  Carl],  12  Minn. 
113. 

Mo. — Hudson  V.  -Browning,  264  Mo. 
58,  174  SW  393;  Steffen  v.  Mlssissipnl 
River,  etc  R  Co.,  156  Mo.  322,  56 
SW  1125;  Warren  v.  Costello,  109  Mo. 
388,  19  SW  29,  32  AmSR  669;  Mere 
V.  Franklin  Ins.  Co.,  68  Mo.  127; 
Royal  Brewing  Co.  v.  St.  Louis 
Brewing  Assoc,  188  Mo.  A.  673,  176 
SW  563;  Qulgley  v.  King,  182  Mo.  A. 
196.  168  SW  286;  Wilt  v.  Hammond. 
179  Mo.  A.  466,  165  SW  362:  Cal 
Hlrsoh,  etc.  Iron,  etc.,  Co.  v.  Parti^ 
gould,  etc,  R.  Co..  148  Mo.  A.  173, 
127  SW  623;  Arnold  v.  Cason,  95  Moi. 
A.  426,  69  SW  34. 

Mont. — ^Ralche  v.  Morrison,  87 
Mont.  244,  96  P  1061,  1062  [quot 
Cyc]. 

Nebr. — Evans  v.  Gilmore,  160  NW 
976;  SUte  v.  Holcombe,  46  Nebr.  612, 
66  NW  800. 

Nev. — ^Mitchell  y.  O'Neale,  4  Nev. 
504. 

N.  H. — Bwlns  V.  Gordon,  49  N.  H. 
444;  Crawford  v.  Parsons.  18  N.  H. 
293. 

N.  J. — Atlantic  Pebble  Co.  y.  Le- 
high Valley  R.  Co.,  89  N.  J.  L.  t3<. 
98  A  410;  Stengel  v.  Sergeant,  74  N. 
J.  Bq.  20,  68  A  1106. 

N.  Y.— -Grossman  v.  Schenkcr,  206 
N.  Y.  466.  100  NE  39  tatt  144  App. 
Dlv.  911,  128  NYS  1126 J;  New  York 
V.  Paoll,  202  N.  Y.  18,  94  NB  1077  Faff 
136  App.  Dlv.  939,  121  NYS  1127]; 
Jermyn  v.  SearinK,  170  App.  Dlr.  707. 
156  NYS  718;  Stover  v.  Garaewell 
Fire  Alarm  Tel.  Co.,  164  App.  Dlv. 
155,  149  NYS  650;  Goodyear  v.  H.  J. 
Koehler  Sporting  Goods  CO..  169  App. 
Div.  116.  143  NYS  1046;  Jenkins  v. 
Bishop.  136  App.  Dlv.  104,  120  NYS 
825  [aff  207  NT  Y.  697  mem,  101  NE 
1106  memj;  Smyth  v.  Qreacon.  100 
App.  Div.  275,  276.  91  NYS  460  [quot 
Cyc]:  Cook  v.  Casler,  87  App.  Div.  8, 
83  NYS  1046:  Howie  v.  Kasnowlts. 
83  App.  Div.  296,  82  NTS  42;  Slgsbee 
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CONTRACTS 


[§  179 


oontracting  parties  is  bonnd  to  perform,"  and  the 
rights  of  the  parties  exist  at  the  option  of  one 
only.*"    And,  conversely,  a  contract  is  not  unilateral 


where  it  contains  mutual  obligations  binding  on 
both  parties.**  Mutuality  does  not  require  that 
both  engagements  must  be  expressed  in  the  same 


V.  New  Era  Mfg.  Co.,  95  Misc.  679, 
159  NTS  740;  Butchers'  Advocate  Co. 
V.  Berkof,  94  Misc.  299,  158,  NYS  160; 
White  V.  Allen  Kingston  Motor  Car 
Co..  89  Misc.  <27.  629,  126  NYS  150 
[QUOt  eye];  Durkln  v.  New  York.  49 
lllse.  114,  96  NYS  1069:  Automatic 
Vending  Co.  v.  Helns,  39  Misc.  788, 
81  NTS  SOI;  Farmer  v.  Putnam,  35 
Misc.  32,  70  NYS  179;  Krumenacker 
V.  Beta,  26  Misc.  744.  66  NYS  1042; 
Will  V.  GlUln  Printing  Co.,  21  Misc. 
649,  48  NYS  67;  Dlttenfass  v.  Hors- 
ley.  163  NTS  626;  Whamond  v.  North 
Side  Bd.  of  Trade,  148  NYS  263; 
Acme  Wood  Carpet  Flooring  Co',  v. 
Broadway,  etc.,  Co.,  142  NYS  490; 
Goldberg  v.  Costuma.  132  NYS  745; 
Townsend  v.  Corning,  28  Wend.  435: 
Tucker  v.  Woods,  12  Johns.  190,  7 
AmD  SOS. 

N.  c. — ^Wooten  ▼.  S.  R.  Biggs  Drug 
Co..  169  N.  C.  64,  85  SE  140. 

N.  D. — Great  Northern  R.  Co.  v. 
Sheyenne  Tel.  Co.,  27  N.  D.  256.  146 
NW  1062. 

Oh.— Fanning  v.  Hlbernta  Ins.  Co., 
37  Oh.  St.  839,  41  AmR  617;  Andrews 
V.  Campbell,  36  Oh.  St.  361:  Dayton, 
etc.  Turnpike  Co.  v.  Coy,  IS  Oh.  St. 
84^,  Artemus-JelUco  Coal  Co.  v.  Ul- 
land,  28  Oh.  Cir.  Ct.  437;  Bowers  v. 
Detroit  Southern  R.  Co.,  26  Oh.  Clr. 
€!t.  618;  Evans  v.  Peck-Hammond  Co., 
S6  Oh.  Clr.  Ct.  161:  Hassenzahl  v. 
Bevins,  24  Oh.  Clr.  Ct.  173;  Independ- 
ent Coal  Oo.  ▼.  Quirk,  16  Oh.  Clr  Ct. 
K  B.  571. 

Okl. — Crosble  v.  Brewer,  168  P  888. 

Or. — Lemler  v.  Bord,  80  Or.  224, 
166  P  427,  1034;  Leonard  v.  Howard, 
67  Or.  203,  136  P  649;  Gaines  v.  Van- 
decar,  69  Or.  187,  116  P  721,  1122; 
Corbitt  V.  Salem  Gas  Light  Co.,  6  Or. 
4D5,  25  AmR  641. 

Pa.-^<toffln  V.  Landls,  46  Pa.  426; 
Hill  V.  Roderick,  4  Watts  &  S.  221; 
Iron  City  Laundry  Co.  v.  Leyton,  56 
Pa.  Super.  93;  Ames  v.  Pierson,  4  Pa. 
X»l8t.  392. 

8.  C— Cbol  V.  Cunningham,  25  S.  C. 
186. 

^Tenn. — ^Nunnelly  v.  Southern  Iron 
do.,  94  Tenn.  397,  29  SW  861,  28  LRA 
481. 

Tex. — Blast  Line,  etc..  R.  Co.  v. 
Scott.  72  Tex.  70,  10  SW  99,  13  Am 
BR  763;  Houston,  etc.,  R.  Co.  v.  Mit- 
chell, 38  Tex.  86;  Cobb  v.  Beall,  1 
Tex.  842;  Owens  v.  Corslcana  Petro- 
leum Co.,  (Civ.  A.)  169  SW  192; 
Lester  v.  Hutson,  (Civ.  A.)  187  SW 
821,  827  [clt  Oyc]:  Jones  v.  Gammel- 
Statea-Man  Pub.  Co..  (Civ.  A.)  94  SW 
191  [rev  on  other  grounds  100  Tex. 
820,  99  SW  701,  8  LRANS  1197]: 
Kraft  V.  Sims,  1  Tex.  A.  Civ.  Cas. 
{  404. 

Va.— Carter  v.  Hook.  116  Va.  812, 
88  SB  886:  Smokeless  Fuel  Co.  v. 
Seaton,  105  Va.  170,  52  SE  829; 
American  Agricultural  Chemical  Co. 
T.  Kennedy,  103  Va.  171.  48  SB  868; 
Orayblll  v.  Brugh.  89  Va.  895.  17  SE 
668.  37  AmSR  894.  21  LRA  133; 
Shenandoah  Valley  R.  Co.  v.  Dunlop, 
86  Va.  346,  10  SE  239;  Innis  v.  Roane, 
4  Call    (8   Va.)    S79. 

W.  Va. — Eclipse  Oil  Co.  v.  South 
pAnrt  Oil  Co..  47  W.  Va.  84.  34  SE 
923. 

Wis. — Atlee  V.  Bartholomew,  69 
Wis.  43,  33  NW  110,  5  AmSR  103; 
Greve  v.  Ganger,  36  Wis.  369;  Dodge 
V.  Hopkins.  14  Wis.  630;  Bradley  v. 
Denton,  3  Wis.  557. 

Bng. — (Tooke  v.  Oxley.  8  T.  R.  663. 
100  Reprint  785. 

"A  contract  Jn  which  one  party 
offers  to  do  something  or  to  pay 
money  when  the  other  party  does 
something  else,  and  which  does  not 
contain  any  promise  or  obligation  of 
the  other  party  to  do  or  pay  any- 
thing, is  unilateral,  without  mutual- 
ity, and  subject  to  revocation  at  any 
time  before  the  party  to  whom  It  Is 
addressed  does  or  performs  any  act 
oa    the    faith    of    said    proposition." 


(Consolidated  Portrait,  etc.,  Co.  v. 
Bamett.  166  Ala.  666,  667,  61  S  936 
[clt  CypJ. 

[a]  lUiutratloiia  of  wutt  of  nmtn- 
•Iny. — (1)  An  agreement  between  the 
father  of  a  beneflciary  of  a  life  pol- 
icy and  an  agent  of  the  company, 
without  consideration,  that  the  agent 
should  Inform  the  father  of  any 
prospective  lapse  of  the  policy,  to 
enable  the  father  to  make  necessary 
payments,  the  father  promising  to 
make  payments  on  demand.  Bar- 
bour V.  U.  S.  Equitable  L.  Assur. 
Soc,  174  App.  Dlv.  769,  161  NYS 
469.  (2)  An  agreement  to  notify 
plaintiff  when  defendant  would  be 
ready  to  let  bids  for  the  sale  of  fix- 
tures, where  plaintiff  did  not  agree^ 
to  bid.  Wooten  v.  S.  R.  Biggs  Drug^ 
Co.,  169  N.  C.  64,  85  SE  140.  (3)  A 
contract  purporting  to  bind  an  elocu- 
tion teacher  to  teach  for  five  years 
In  a  certain  vicinity  only  such  pupils 
as  might  be  assigned  him  by  the 
other  contracting  party.  Oott  v. 
Saxon,  174  Ky.  380,  192  SW  24. 
(4)  An  offer  to  give  a  brick  company 
the  dirt  on  certain  land,  coupled  with 
an  acceptance  by  the  brick  company 
which  was  to  remove  the  soil,  does 
not  constitute  an  enforceable  con- 
tract, for  as  the  company  could  not 
enforce  the  gift,  the  donor  can- 
not require  performance.  Denver 
Pressed  Brick  Co.  v.  Le  Fevre,  26 
Colo.  A.  304.  138  P  434.  (5)  Where 
the  organizer  of  a  bank  Induced  de- 
fendant to  subscribe  to  Its  stock, 
agreeing  to  purchase  defendant's 
stock  on  request,  and  to  pay  the  note 
executed  by  defendant  for  It,  such 
agreement  was  not  unenforceable  for 
a  want  of  mutuality  on  the '  ground 
that,  while  the  organizer  of  the  cor- 
poration was  obligated  to  pay  the 
note  to  the  holder  bank  on  defend- 
ant's request,  there  was  not  recipro- 
cal obligation  on  defendant's  part  to 
request  the  payment  of  the  note  to 
the  bank.  Anderson  v.  La  Grantee 
First  Nat.  Bank.  (Tex.  Civ.  A.)  191 
SW  836.  (6)  Where  a  receiver  en- 
tered Into  a  contract  which  he  had 
no  authority  to  make.  It  was  void 
for  want  of  mutuality,  and  hence  he 
could  not  recover  damages  for  Its 
breach.  Matter  of  Punnett  C!ycle 
Mfg.  Co.,  24  Misc.  310.  63  NYS  204 
[aff  &8  App.  Dlv.  643  mem,  54  NYS 
1114  mem  (aff  162  N.  T.  42.  56  NE 
508,  48  LRA  669.  and  app  dlsm  185 
U.  S.  148,  22  set.  605,  46  L.  ed. 
847)].  (7)  "A  cognovit  Is  a  mere  ac- 
knowledgment of  an  account,  and 
there  is  no  mutuality:"  but  if  terms 
be  added  there  is,  and  It  becomes  an 
agreement  within  the  provisions  of 
a  stamp  act.  Ames  v.  Hill,  2  B.  & 
P.  150,  161,  126  Reprint  1208.  (8)  A 
contract  by  defendants  to  grow 
onions  and  deliver  them  to  plaintiff 
who  should  have  the  right  to  deter- 
mine when  and  where  they  should 
be  sold,  for  a  commission,  ft  merely 
guaranteeing  a  certain  price  for 
fancy  onions,  but  having  the  right  to 
determine  whether  any  onions  came 
up  to  the  prescribed  standard.  Texas 
Produce  Exch.  v.  Sorrell,  (Tex.  Civ. 
A.)  168  SW  74.  (9)  Where  one- was 
in  possession  of  premises  as  lessee, 
paying  a  fixed  annual  rental,  an 
agreement  by  the  lessor  that  he 
should  have  the  premises  as  long  as 
he  paid  the  rent  is  not  enforceable, 
being  void  for  want  of  mutuality. 
Hill  V.  Hunter,  (Tex.  Civ.  A.)  157  SW 
247. 

Bpeoiflo  enfoccemast  of  eoatcaets 
wanting'  In  mntnaUty  see  Specific 
Performance  [36  Cyc  821]. 

SnbBorlptlen  eontraota  see  Sub- 
scriptions [37  Cyc  485]. 

19.  Qraylin  Lumber  Co.  v.  Hem- 
ingway, 124  Ark.  354.  187  SW  327; 
El  Dorado  Ice,  etc..  Mill  Co.  v.  Kin- 
ard.  98  Ark.  184.  131  SW  460; 
Haynes   Auto   Co.   v.    Turner.    18    Ga. 


A.  22,  88  SB  717;  Harley  v.  Chicago 
Sanitary  Dist.,  107  III.  A.  646;  Slee 
v.  Bloom,  19  Johns.  (N.  Y.)  456,  10 
AmD  273  (where  persons  became  sub- 
scribers to  the  stock  of  a  corpora- 
tion on  a  promise  by  the  president 
to  take  their  stock  off  their  hands 
when  they  should  require  it,  and  It 
was  held  that  there  was  no  mutual- 
ity, and  that  the  subscribers  could 
not.  after  retaining  the  stock  until 
the  concern  proved  disastrous,  call 
on  the  president  to  fulfill  his  prom- 
ise). ■ 

90.  Mclntyre  Lumber,  etc.,  Co.'  v. 
Jackson  Lumber  Co.,  166  Ala.  268.  SI 
S  767,  138  AmSR  66;  Haynes  Auto 
Co.  V.  Turner,  18  Ga.  A.  22,  88  SE 
717. 

n.  U.  S. — Clark  V.  Belt,  228  Fed. 
573,  138  (X;A  1;  Hollweg  v.  Schaefer 
Brokerage  Co.,  197  Fed.  689,  117 
CCA  83 

Ark.-^Sklnner  v.  Fisher,  120  Ark. 
91,   178   SW   922. 

Colo. — Glbbs  V.  Wallace,  S8  Colo. 
364.   147  P  686. 

Ga. — Palmer  Brick  Co.  v.  'Wood- 
ward, 138  Ga.  289,  75  SE  480;  Havnes 
Auto  Co.  v.  Turner,  18  Ga.  A.  22.  88 
SB  717;  Anderson  v.  Cavanaugh,  16 
Ga.  A.   446,   85   SE  606. 

111. — Bates  Mach.  Co.  v.  Bates,  192 
111.  138.  61  NE  518  [aff  87  111.  A. 
22S]:  Miller  v.  Duntley.  182  111.  A. 
2Cri  [ri;v  on  other  grounds  264  III. 
2«S.  I  OB  NE  198];  Bendlx  v.  Staver 
Cfirrleiira   Co.,    574   111.   A.   689. 

Jnd. — Barth  v.  Pittsburgh,    etc.,   R.  • 
Co.,    176    Ind.    564,    93    NE    536    [mod 
(A.)   SO  NR  4S8). 

Iowa. — Mall,  etc..  Pub.  Co.  v. 
Mnrks.  135  Iowa  622,  628,  101  NW 
45  e    [olt  CvcJ. 

Kan. — Spencer  v.  Taylor.  <•  Kan. 
493     77  P  27fi 

Ky.— Klkhorn  Cons.  Ctoal,  etc,  Co. 
V.  Eaton.  163  Ky.  306,  173  SW  798; 
Louisville,  etc.,  R.  Co.  v.  Cox.  146 
Ky.  667,  141  SW  389;  Strotber  v. 
Miller,  124  SW  368. 

La. — Healy  v.  Southern  States  Al- 
cohol Mfg.  Co.,  126  La.  1088,  62  S 
160. 

Mass. — Mills  ▼.  Smith.  198  Mass. 
11.   78   NE   765.    6   LRANS   865. 

Mich.— Alderton  v.  Williams,  189 
Mich.    296.   102   NW   763. 

Minn. — Emerson  v.  Pacific  Coast 
etc.,  Packing  Co.,  96  Minn.  1,  104  NW 
57S,  113  AmSR  603,  1  LRANS  446,  ( 
AnnCa's  973. 

Mo. — O'Connor  v.  St.  Louis  Amer- 
ican League  Baseball  Co.,  193  Mo.  A. 
167,  181  SW  1167;  Royal  Brewing 
Co.  V.  St.  Louis  Brewing  Assoc,  188 
Mo.  A.   673,   176   SW  653. 

Nebr. — Doolittle  v.  Callender,  88 
Nebr.   747,  130  NW  436. 

N.  J. — Boonton  V.  United  Water 
Supply  Co..  83  N.  J.  Bq.  S86,  »1  A 
814. 

N.  T. — ^New  Tork  Standard  Fash- 
ion Co.  V.  Ostrom,  16  App.  Dlv.  220. 
44  NYS  666. 

Oh. — Dever  v.  Reeves  Bnerineering 
Co.,  24  Oh.  Clr.  Ct.  N.  S.  464. 

Or. — Burnett  v.  Marrs,  62  Or.  598, 
126   P  838. 

Tenn. — Farabee-Treadwell  Co.  v. 
Union,  etc..  Bank,  etc.,  (Co^  186  Tenn. 
208,  186  SW  92,  LRA1916F  601. 

Tex. — Roberts  v.  Abney.  (Civ.  A.) 
189  SW  1101. 

UUh. — Abba  v.  Smyth,  21  Utah 
109,   59  P  756. 

Wash. — ^Federal  Iron,  etc.,  Co.  v. 
Hock,  42  Wash.  668.  AS  P  418. 

Man. — Brandon  Gas,  etc,  Co.  v. 
Brandon  Creamery  Co„  22  Man.  655. 

[a]  XUnstxattoas  •  of  aurtiua  oldl- 
gattoas:  (1)  Mut.ual  promises  to 
convey  stock  to  trustee  to  form  cor- 
poration. Howe  V.  Howe.  etc.  Ball 
Bearing  Co.,  154^  Fed.  820.  83  CCA 
636.  (2)  Parttfershlp  -  to  purchase 
and  sell  land,  'plaintiff  agreeing  tn 
advance  price.  ,,and  defendant  to  con- 
duct negotlat"ions.  Floyd  v.  Kick- 
lighter.     139       Ga.    133.     76     SE     1011. 


For  Istsv  oases,  asTslopmsnts  and  ohaafss  In  the  law  see  ramnlstive  Annotattonst  same  tf'tie,  page  and  note  number. 
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form,  for  one  may  be  in  writingp  and  the  other  by 
parol.''  The  benefits  or  liabilities  of  the  parties 
need  not  be  equal.^  It  is  sufficient  that  a  eonsid- 
eration  move  to  both  parties,'*  and  mutual  promises 
are  not  essential  where  a  sufficient  consideration  is 
otherwise  present."  Where  there  are  mutual  prom- 
ises between  the  parties,  it  is  not  necessary  to 
render  a  particnlar  promise  by  one  party  binding 
that  there  be  a  special  promise  on  the  part  of  the 
other  party  directed  to  that  particular  obligation." 
Where  several  persons  are  parties  to  a  contract, 
some  of  its  provisions  may  relate  solely  and  sepa^ 
rately  to  one  of  the  parties,  and  others  to  another 
party,  and  some  of  the  provisions  may  relate  to 
each  party  and  some  to  all  jointly."  A  contract  is 
not  deprived  of  mutuality  by  reason  of  the  fact 
that  the  liability  of  both  parties  is  contingent  on 
the  bapptening  of  a  condition  precedent.**    A  con- 


tract for  the  sale  of  a  going  business  is  not  invalid 
by  reason  of  the  fact  that  it  contemplates  that  pay- 
ment shall  be  made  from  the  profits  of  the 
business." 

Mutuality  of  remedy.***  Mutuality  does  not  re- 
quire that  the  parties  have  the  same  remedies 
against'  each  other." 

Subsidiary  promises.  Mutuality  may  be  supplied 
to  a  subsidiary  promise  by  the  consideration  of  the 
principal  contract.'* 

Determination  of  question.  One  not  a  party  to  a 
contract  cannot  complain  that  it  is  not  mutual  in 
character.**  Whether  a  contract  is  void  for  want 
of  mutuality  must  be  determined  as  a  question  of 
eonstruction  from  the  consideration  of  the  language 
and  expressions  which  the  parties  have  employed  in 
the  instrument,**  The  contract  is  to  be  construed 
as  a  whole,**  and  such  an  interpretation  .given  it, 


<3)  Change  of  euatody  of  child.  WU- 
kinaon  t.  Lee,  1S8  Ga.  SCO,  75  SB  477, 
48  LRANS  1013.  (4)  Sale  of  stock 
with  aerreement  to  pay  Interest  and 
repnrchase.  Hardin  v.  Case,  114  Qa. 
113,  <8  SB  t48.  (6)  Storage  contract 
between  warehouse  and  Klnner.  Far- 
mers' Union  Warehouse  Co.  ▼.  Hollia, 
>  6a.  A.  319,  89  SB  31.  (6)  Sale  of 
total  output  of  mill.  Cohn  y.  Brown, 
7  6a.  A.  395.  66  SB  1018.  (7)  Sale 
of- property  and  settlement  of  mutual 
demands.  Henderson  v.  Phillips,  6 
Ga.  A.  368.  65  SB  40.  (8)  Promise  by 
one  of  a  firm  of  physicians  not  to 
engage  In  practice  on  the  sale  of  the 
interest  of  a  copartner.  Ryan  t. 
Hamilton.  205  IlC  191.  68  NB  781 
[rev  103  111.  A.  211J.  (9)  Agreement 
for  the  delivery  of  coal.  Hartje  v. 
Keeler.  133  111.  A.  461.  (10)  Agree- 
ment to  permit  the  laying  of  a 
switch  track.  Barth  v.  Ptttsburgb, 
etc..  R.  Co..  175  Ind.  554,  93  NB  535 
(mod  (A.)  90  NB  488].  (11)  Permis- 
sion to  an  employer  to  deduct  pay- 
ment for  board  and  lodging  ot  an 
employee  from  his  wages.  Steltser 
V.  Chicago,  etc.,  R.  Co.,  166  Iowa  1, 
134  NW  573,  1  LRA1916E  1017. 
(12)  Agreement  for  the  saJe  of  land. 
(Jolden  y.  Claudel,  86  Kan.  466.  118 
P  77.  (18)  Release  of  a  cause  of  ac- 
tion for  injury.  Louisville,  etc.,  R. 
Co.  v.  Cox.  146  Ky.  667,  141  SW  819. 
(14)  Sale  of  interest  in  a  stallion, 
etrother  V.  Miller,  (Ky.)  124  SW  868. 
(16)  Bxdusive  agency.  ,Peck-Wll- 
liamson  Heating,  etc.,  Co.  v.  Miller, 
(Ky.)  118  SW  376;  Bmerson  v. 
Pacific  Coast,  etc..  Packing  Co.,  96, 
Minn.  1.  104  NW  573,  113  AmSR  603,' 
1  LRANS  446,  6  AnnCas  973.  (16) 
Contracts  to  purchase  goods  on  com- 
mission. Healy  v.  Southern  States 
Alcohol  Mfg.  Cc  126  La.  1038,  62  S 
150.  (17)  Advance  of  money  and 
agreement  to  change  character  of 
business^  Alderton  v.  Williams,  139 
Mich.  296,  102  NW  763.  (18)  Pur- 
chase of  goods.  Mohr  Hardware  Co. 
v.  Dubey,  136  Mich.  677.  100  NW  127. 
(19)  Advertising  contract.  Doollttle 
V.  Cailender,  88  Nebr.  747.  ISO  NW 
436;  Humptareyes  Mfg.  Co.  V.  David 
Williams  Co^  70  Misc.  364,  128  NTS 
680.  (20)  Bzclustve  privilege  of 
taking  stone.  Hamilton  v.  Smith, 
141  NTS  677.  (21)  Theater  curtain 
advertising.  Imperial  Curtain  Co.  v. 
Strauss,  76  Misc.  633,  136  NTS  677; 
Burnett  v.  Marrs,  62  Or.  698,  125  P 
838.  (22)  Transfer  of  patent.  Wills 
V.  Pennell.  116  App.  Div.  493,  101 
NTS  1017.  (23)  Contract  between  a 
railroad  employee  and  a  relief  asso- 
ciation. Pittsburg,  etc..  R.  Co.  v. 
Cox.  56  Oh.  St.  497,  45  NB  641,  35 
LRA  507.  (24)  Contract  to  work 
a  farm  on  shares.  Abba  v.  Smith, 
21  UUh  109,  59  P  766.  (25)  Letting 
of  premises  by  the  assignee  of  a 
lease.  American  Sav.  Bank,  etc.,  Co. 
T.  Mafrldite.  60  Wash.  180,  110  P 
1015.  (26)  Delivery  of  flsh  caught 
and  limiting  the  amount  of  the  catch. 
Parks  V.  BImore.  69  Wash.  584,  110 
P    181.      (27)     Deed     requiring     the 


grantee  within  a  reasonable  time  to 
drill  a  well  as  part  of  the  considera- 
tion and,  falling  so  to  do,  to  recon- 
vey  for  the  same  money  considera- 
tion aa  was  paid.  Citizens'  Water 
Co.  V.  McCHnley,  (Tex.  Civ.  A.)  175 
SW  457.  (28)  Stipulation  in  a  con- 
veyance of  trees  on  certain  land  that 
the  agreed  time  for  removing  them 
may  he  extended  %s  -  long  as  the 
buyer  "may  want"  on  payment  of  a 
certain  rental.  Davis  v.  Conn.  (Tex. 
CHv.  A.)  161  SW  89.  (29)  Contract 
.to  loan  money  in  consideration  of 
the  transfer  of  a  dejMsit.  Farabee- 
Treadwell  Co.  v.  Union,  etc  Bank. 
etcTrSB.,  135  Tenn.  208.  186  SW  92, 
LRA1916F  601.  (80)  Contract  be- 
tween parties  to  work  together  and 
divide  their  commissions  on  the  sale 
of  farm  lands.  Toung  v.  MlUon, 
(Mo.  A.)  183  SW  366.  (81)  Agree- 
ment of  grantees,  in  a  deed  given 
as  security  for  a  note,  that  if  the 
note  was  not  paid  they  would  take 
the  land  at  a  certain  price  and  credit 
same  on  the  note.  Olbbs  v.  Wallace, 
68  Colo.  864,  147  P  686.  (32)  A 
promise  by  the  owner  of  property  to 
pay  one  to  whom  he  has  given  a 
verbal  executory  contract  of  sale  of 
such  property  a  certain  amount  In 
case  such  person  will  reliniiuish  his 
rights  under  such  contract,  in  case 
the  promisor  succeeds  In  effecting  a 
sale  of  such  property  to  third  per- 
sons. Skinner  v.  Fisher,  120  Ark.  91, 
178  SW  922.  (33)  A  contract  giving 
a  town  an  option  to  purchase  a 
water  plant,  and  providing  that  the 
town  might  inspect  the  water  com- 
pany's books  and  vouchers  at  any 
and  all  times.  Boonton  v.  United 
Water  Supply  Co.,  83  N.  J.  Bq.  536. 
91  A  814.  (34)  A  promise  by  stock- 
holders In  an  Insolvent  corporation 
to  pay  a  debt  of  such  corporation 
is  a  sufficient  consideration  for  an 
agreement  by  the  creditor  to  con- 
tinue to  furnish  goods  exclusively 
to  a  new  corporation  In  which  the 
promisors  are  also  stockholders. 
Durgin  V.  Smith,  115  Mich.  239,  73 
NW  861. 

S3.    Grove  v.   Hodges,   65   Pa.   504. 

.S3.  Haynes  Auto  Co.  v.  Turner, 
18  Oa.  A.  22,  88  SB  717. 

34.  Phares  V.  Stover,  136  Oa.  843, 
72  SB  844;  Jordan  v.  Indianapolis 
Water  Co.,  159  Ind.  337,  64  NB  680. 

SB.  Ga. — Barber  v.  Roland,  14S 
Ga.    432,   85   SB  321. 

Minn. — Scott  v.  T.  W.  Stevenson 
Co.,    130    Minn.    151,    153    NW    816. 

N.  J. — Feudtner  v.  Ross.  74  N.  J. 
Eq.  214.  69  A  190. 

N.  T. — Grossman  v.  Sohenker.  206 
N.  T.  466.  100  NB  39  (aft  144  App. 
Dlv.   911,    128   NTS   1126]. 

Tex. — Roberts  v.  Anthony,  ((3iv. 
A.)_186  SW  423. 

Wash. — Sultan  R.,  etc.,  Co.  v. 
Oreat  Northern  R.  Co.,  68  Wash.  604, 
109   P   320,    1020. 

ta]  nia  rent  rmrarrad  1a  the 
IMM*  will  support  a  promise  by  the 
lessor  which  would  otherwise  be 
unilateral.     Feudtner  v.  Ross,   74  N. 


J.  Bq.   214.   69  A  190. 

36.  Prudential  Ins.  Ct>.  v.  Hlte.  69 
111.  A.  416;  Montanus  v.  Buschmeyer, 
158  Ky.  53.  164  SW  802;  Parks  v.  BI- 
more, 69  Wash.  584,  110  P  381. 

37.  Pettit  V.  Forsyth,  15  Cal.  A. 
149,   118  P  892. 

38.  Sheffield  Furnace  Co.  v.  Hull 
Coal,  etc,  Co..  101  Ala.  446.  14  S  672; 
Wisconsin,  eta,  R.  Co.  v.  Braham,  71 
Iowa  484,   32  NW  392. 

SS.  Murphey  v.  Creamer,  10  Oa. 
A.  698,  74  SB  61. 

80.  Katnalttr  of  r«in«<l3r  aa  •» 
■eatlal  to  apsMflo  peifomiaaae  aae 
Specific  Performance  [36  Cyc  6221! 

31.  Reed  V.  Hlckey,  IS  Cal.  A.  136. 
109  P  38;  Robinson  Cons.  Mln.  Co.  v. 
Johnson.  13  Colo.  258,  22  P  469,  5 
LRA  769;  Burke  v.  Mead,  159  Iiid. 
252,  64  NB  880;  Northern  Cent.  B. 
Oo.  V.  Walworth.  193  Pa,  207,  44 
A  263,  74  AmSR  68S;  Orov*  v. 
Hodges,  65  Pa,  604. 

33.  Turman  v.  Smarr,  14S  Oa.  S12. 
89  SB  214;  Cothran  v.  Withan,  128 
Ga,  190,  61  SB  286;  Poole  v.  Corker, 
15  Ga.  A.  622.  83  SB  1101;  Hastings 
First  Nat.  Bank  v.  Cforporatlon  Se- 
curities Co.,  128  Minn.  841,  160  NW 
1084;  Metzger  v.  Knox,  77  Misc.  271. 
136  NTS  681  [afC  153  App.  Dlv.  911 
mem,  137  NTS  1129  mem];  Beury 
V.  Fay,  78  W.  Va.   460,   80   SB  777. 

[a]  ZUurtvaittoBS^— (l3  Where  one 
who  sold  his  hat  manuiactvirlng  ea- 
tabllshment  to  a  corporation  agreed 
to  purchase  from  It  all  the  hats 
which  he  should  sell  in  his  retail 
stores,  with  the  exception  of  Buro- 
pean  samples,  such  contract  prohib- 
ited htm  from  purchasing  other 
domestic  hats,  the  consideration  of 
the  sale  ixreventlng  the  contract 
from  being  unilateral.  Metzger  v. 
Knox.  77  Misc.  271,  136  NTS  681 
raff  153  App.  Div.  9li  mem.  137  NTS 
1129  mem].  (2)  A  provision  in  a 
contract  for  exchange  of  lands,  re- 
quiring one  of  the  parties  to  deposit 
a  certain  sum  to  be  paid  to  the  other 
as  liquidated  damages  in  the  event 
of  the  depositor's  failure  to  per- 
form. Beury  v.  Fay,  73  W.  Va.  480, 
80  SB  777.  (3)  A  contract  to  repur- 
chase corporate  stock  a.Bsigned  to 
plaintilTs  assignor  as  a  part  of  a 
settlement,  supported  by  considered- 
tions  involved  In  the  general  settle- 
ment. Hastings  First  Nat.  Bank  v. 
Corporation  Securities  Co.,  128  Minn. 
341,  150  NW  1084.  (4)  A  lease  at 
a  specified  annual  rental  containing 
privilege  to  lessee  to  purchase  at 
such  amount  as  might  be  ottered  by 
another.  Turman  v.  Smarr,  145  Ga- 
312,   89  SB  214, 


33.  Underwood   v.   Texas,   etc.,   R. 
!o.,    (Tex.  Civ.  A.)   178  SW  38.  ' 

34.  Butterick    Pub.    Co.    v.    Whlt- 


COmb.  225  111.  606.  80  NB  247,  8  LRA 
NS  1004;  Blue  Grass  Tract.  CJo.  v. 
Hedges.  104   SW  370,  31  KyL  1005. 

Ooaatroatlon  of  oonttaot  gaamralljr 
see  infra  f|  481-620. 

3S.  Phelan  v.  Tomlln,  164  Ala. 
383.  61  S  382;  Kincaid  v,  Overshiner, 
171   111.   A.   »7;   Wiley   v.   Broaddus, 
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if  possible,  as  to  render  it  mntnaL'* 

[$  180]  (2)  Mutoalitr  May  Be  Implied.  To 
show  mutuality,  the  obligation  may  be  implied  as 
well  as  express.  Although  on  its  face  and  by  its 
express  terms  the  contract  is  obligatory  on  one 
party  only,  yet  if  the  intention  of  the  parties  and 
the  consideration  on  which  the  obligation  is  as- 
sumed is  that  there  shall  be  a  correlative  obligation 
on  the  other  side  the  law  will  imply  it.'^  Hence 
the  mere  fact  that  a  contract  does  not  include  an 
express  promise  to  pay  for  services  will  not  de- 


prive it  of  mutuality,  where  the  agreement  to  pay 
is  a  fair  inference  from  the  remaining  terms  of  the 
contract;"  and  likewise  an  agreement  to  employ* 
or  to  serve*"  may  be  implied.  Further  an  obliga- 
tion to  sell  may  in  some  cases  be  implied  where 
there  is  an  obligation  on  the  other  part  to  pur- 
chase.*' And  conversely,  an  agreement  to  purchase 
may  be  implied  from  an  obl^ation  to  selL** 

[i  181]  (3)  Ezecated  Oontracts.  Want  of  mu- 
tuality is  no  defense  in  the  case  of  an  executed 
contract.**    A  promise  lacking  mutuality  at  its  in- 


otQ.,  Lumber  Co.,  166  N.  C.  210,  72 
SB  305. 

Ooaatmotlon  of  ooutxaot  aa  a 
whoto  ruuxaUy  see  Infra  |  486. 

36.  Hinnasota  Lumber  Co.  v. 
Whltebreeust  Coal  Co.,  160  111.  BE,  43 
NB  774.  81  LRA  529;  Drelske  v. 
DaviB  Colliery  Co..   166  111.  A.  291. 

ComUriiuUoa  of  oontraet  •■  vallA 
xathMr  thMi  Imvalid  see  infra  I   506. 

87.  U.  S. — Butler  v.  Thomson,  92 
U.  S.  412,  23  L.  ed.  684;  Feuchtwan- 

fer  V.  Manitowoc  Malting  Co.,  187 
ed.  713,  109  CCA  461  [rev  169  Fed. 
983];  Mlsalsslppi  River  Loeging  Co. 
▼.  Robaon,  69  Fed.  773,  16  CCA  400 
(holding  that  an  agreement  provid- 
ing that  one  party  should  take  con- 
trol of  logs  delivered  to  it  by  the 
other  and  prepare  them  for  trans- 
portation was  not  void  for  absence 
of  an  express  agreement  by  the 
latter  party  to  furnish  logs). 

Arl«. — wadln  v.  Ciuczka,  16  Arls. 
171,  376,  146  P  491    [quot  Cyc). 

Ark.— Wilkes  v.  Stacy,  118  Ark. 
566.  169  SW  796. 

Cal. — Van  Loben  Sels  v.  Bunnell, 
120  CaL  680.  53  P  266. 

Colo.— Miller  V.  Weld  County,  17 
Colo.  A.  120.  67  P  347. 

Oa. — Jernlgan  v.  Wlmberly,  1  Qa. 
820.  , 

111. — ^Bangor  Furnace  Co.  v.  Maglll, 
108  in.  666;  Illinois  L.  Ins.  Co.  v. 
Belfeld.  184  111.  A.  682:  Watson  v. 
Vollentlne,  183  111.  A,  669:  Pinch  v. 
Macoupin  Tel.,  etc.,  Co.,  146  III.  A. 
168.  See  Radomski  v.  B.  R.  Stage 
Brewery,  172  111.  A.  308  [rev  on  other 
grounds  258  111.   325,  101  NE  573]. 

Me. — Jones  v.  Binford.  74  Me.   439. 

Mass. — Newmarket,  Mfg.  Co.  v. 
Coon,   150  Mass.  666,   23  I^  380. 

Mich. — Oarlock  v.  Motz  Tire,  etc, 
Co.,   159  NW  344. 

Minn. — Scott  v.  T.  W.  Stevenson 
Co.,  ISO  Minn.  161.  153  NW  316; 
Rotilen-Furber  Lumber  Co.  v.  Fran- 
son,  123  Minn.  122,  143  NW  253; 
Minneapolis  Mill  Co.  y.  Qoodnow,  40 
Minn.  «$7,  42  NW  366,  4  LRA  202. 

Mo. — Lewis  V.  Atlas  Mut.  L.  Ins. 
Co.,  61  Mo.  634;  Wallace  v.  Work- 
man, 187  Mo.  A.  113,  118,  173  SW  36 

[dt  cyc].  __ 

N,  T. — Fuller  v.  Schrenk,  58  App. 
Dlv.  222,  68  NTS  781  [aft  171  N.  T. 
671,  64  NE  1126];  Stilwell  v.  Ocean 
SS.  Co.,  6  App.  Dlv.  212,  39  NTS  131; 
Baker  Transfer  Co.  v.  Merchants'  Re- 
frigerating, etc.,  Mfg.  Co.,  1  App.  Dlv. 
607,  37  NTS  276;  Geringer  v.  Fried- 
man, 80  Misc.  212.  140  NTS  1035; 
North  Side  News  Co.  v.  Cypres,  75 
Misc.  129,  132  NTS  806;  New  Tork 
V.  Paoli,  63  Misc.  411,  116  NTS  544 
[aff  136  App.  Div.  939  mem,  121  NTS 
1127  mem  (aff  202  N.  T.  18,  94 
NE  1077)];  Halpern  v..Langrock,  153 
NTS  986  [rev  on  other  grounds  169 
App.  Div.  464,  166  NTS  167];  Hadden 
V.  Dimick,  81  HowPr  196  (rev  48 
N.  T.  6611. 

N.  D.— BarUley  v.  Quick,  33  N.  D. 
124,  166   NW  644,   546    [clt  Cyc]. 

Oh. — Herron  v.  Stewart,  80  Oh.  Clr. 
Ct.  662. 

Pa. — Paxtang  Electric  Co.  v.  As- 
trich.  17  Pa.  Dlst.  792,  798,  34  Pa.  Co. 
382  [quot  Cycl. 

Tex. — Grlfflth  v.  Bradford,  (Civ. 
A.)  138  SW  1072,  1073  [quot  Cyc]; 
El  Paso,  etc.,  R.  Co.  v.  Eichel,  (Civ. 
A.)"l30  SW  922. 

Wash. — McCartney  v.  Olassford,  1 
Wash.  579.  20  P  423. 


Wis. — BIbelhausen  v.  Bibelhausei), 
159  Wis.  366,  160  NW  616;  Hoffman 
V.  Maffloli.  104  Wis.  630,  80  NW  1032. 
47  LRA  427. 

Man. — Brandon  Oas,  etc,  Co.  v. 
Brandon  Creamery,  etc.,  Co.,  8  Dom 
LR  191.  22  WestLR  476. 

Que. — Graham  V.  Corona.  Hotel  C!o., 
86  Que.  Super.  217. 

"The  law  does  not  require  com- 
plete, explicit  expression  before  hold- 
ing a  contract  to  be  bilateral.  If  the 
language  employed  necessarily  Im- 
plies these  elements,  it  will  recognise 
It  as  a  contract  and  enforce  It  ac- 
cording to  its  meaning."  Geringer 
V.  Friedman,  80  Misc.  212,  214,  140 
NTS   1035. 

[a]  XUnstrattons. — (1)  An  agree- 
ment to  take'  the  output  of  a  mine  1» 
not  void  because  It  contains  no  agree- 
ment on  the  part  of  the  mine  owner 
to  mine  or  to  furnish  any  given 
amount  of  ore,  since  it  will  be  pre- 
sumed that  the  miner  owner,  being  in 
the  business  of  raining  and  producing 
ore,  will  mine  it  and  furnish  it,  Jf  in 
the  mine  and  acceptable.  Rptiert  E. 
Lee  Silver  Mln.  Co.  v.  Omaha,  etc., 
Smelting,  etc.,  Co..  16  Colo.  ll8.  26 
P  326.  See  also  Rosier  v.  St.  Louis, 
etc..  R.  Co.,  (Mo.  A.)  126  SW  532.  (2) 
Under  a  contract  whereby  plaintiff 
was  to  transfer  all  passengers  and 
baS'Kage  from  the  station  of  defend- 
ant road  to  another  station  in  the 
city,  there  was  an  Implied  obligation 
on  the  part  of  defendant  to  present 
such  passengers  for  transportation, 
for  breach  of  which  plaintiff  might 
recover.  C9iicaKO,  etc.,  R.  Co.  v. 
Martin,  (Tex.  Civ.  A.)  163  SW  313. 
(3)  A  contract  by  which  plaintiff,  a 
physician  with  an  established  busi- 
ness, employed  defendant,  an  inex- 
perienced physician,  for  such  time  as 
they  should  mutually  agree,  to  assist 
plaintiff,  defendant  on  the  termina- 
tion of  the  employment  to  cease 
practicing  in  the  place  for  five  years, 

filaintiff  in  consideration  agreeing  to 
ntroduce  and  recommend  defendant 
to   his   friends   and   patients   and   to 

Say  him  one  hundred  and  twenty-flve 
ollars  per  month,  is  not  lacking  in 
mutuality,  the  possibility  of  defend- 
ant's being  held  to  an  observance  of 
his  covenant  if  he  serves  plaintiff 
only  a  single  day  being  outside  the 
real  scope  of  the  contract.  Freuden- 
thal  V.  Espey,  46  Colo.  488,  102  P  280, 
26  LRANS  961.  (4)  Where  a  contract 
between  plaintiff  and  P  consisted  of 
a  promise  on  I^s  part  to  do  all  the 
freight  handling  at  plaintiff's  ware- 
houses and  docks  located  at  one  of 
its  terminals,  incidental  to  plaintiff's 
then  established  transportation  busi- 
ness, at  agreed  rates,  and  plaintiff 
promised  to  pay  such  rates  for  the 
work  at  certain  intervals  and  In  case 
P  satisfactorily  performed  the  con- 
tract he  should  nave  a  right  to  a 
renewal  for  the  succeeding  year,  the 
contract  was  not  void  for  want  of 
mutuality,  in  that  plaintiff  was  not 
bound  to  furnish  P  any  freight  to 
handle,  a  promise  on  plaintifTs  part 
80  to 'do  being  implied.  State  Eastern 
R.  Co.  V.  Tuteur,  127  Wis.  382,  105 
NW  1067.  (6)  An  agreement  that  a 
person  should  for  a  certain  number 
of  years  consign  to  others  all  the 
blankets  of  his  manufacture,  to  be 
sold  by  them  on  commission,  was  not 
Invalid.  Hadden  v.  Dlmlck,  81  HowPr 
196   [rev  on  other  grounds  48  N.   T. 


661].  (6)  A  contract  between  a  can- 
ning company  and  B,  providing  that 
B  should  plant  a  certaiin  quantity 
of  corn  and  deliver  it  to  said  com- 
panr  when  in  proper  condition  for 
packing  and  on  reasonable  notice 
from  the  company,  as  wanted  by  it. 
the  oompafty  agreeing  to  pay  a  cer- 
tain amount  per  can  for  all  com  so 
received,  was  not  invalid.  Jones  v. 
Binford,  74  Me.   439. 

[b]  Coattmvt  for  iisiilaais  of 
Voodik— Where  a  common  carrier  con- 
tracts to  carry  produce  for  a  certain 
price,  which  Ihs  other  party  agrees 
to  pay,  the  contract  Is  not  void  for 
want  of  an  express  agreement  by  the 
other  party  to  furnish  the  produce 
for  carriage.  Such  an  obligation  is 
implied.  Bangor  Furnace  Co.  v.  Ma- 
glll, 108  III.  666;  Minneapolis  Mill 
Co.  V.  (Qoodnow,  to  Minn.  497,  42  NW 
356,  4  LRA  202:  Stilwell  v.  Ocean  SS. 
Co.,  6  App.  Div.  212,  39  NTS  181; 
McCartney  v.  Glassford,  1  Wash.  679. 
20  P  428. 

SSL  Miller  V.  Weld  County.  17  Colo. 
A.  120,  67  P  847. 

3».  McCall  Co.  V.  Wright.  18<  App. 
Dlv.  62,  117  NTS.  776  [aff  198  N.  f. 
148,  91  NE  616,  31  LrANS  2491: 
Delts  V.  Stephenson.  61  Or.  696,  96  P 
803. 

40.  Brldgeford  v.  Meagher,  144 
Ky.  479,  139  SW  760;  Travelers'  Ins. 
Co.  V.  Parker,  92  Md.  22.  74  A  1042. 

41.  U.  S.— Erie  City  Iron  Works 
V.  Thomas,  139  Fed.  996. 

Ark. — ^Thomaa-Huycke-Marttn  Co.  v. 
Gray,  94  Ark.  9,  126  SW  669,  140  Am 
SR  93. 

Oa. — ^Terry  v.  International  Cotton 
Co.,  136  Ga.  187,  70  8E  1100. 

Minn. — Rotsien-Furber  Lumber  Co. 
V.  Franson,  123  Minn.  122,  143  NW 
263. 

N.  T. — Secor  V.  Ardsley  Ice  Co..  133 
App.  Dlv.  136,  117  NTS  414  [aff  201 
N.  T.  603  mem,  95  NE  1139  mem]. 

4a.  McGhee  Cotton  Co.  v.  Herrlne. 
16  Qa.  A.  700,  74  SB  66;  Puller  v. 
Schrenk,  68  App.  Dlv.  222,  68  NTS 
781  [aff  171  N.  T.  671  mem.  64  NE 
1126  meml;  Hoffman  v.  Maffloli,  104 
Wis.    630.    80   NW   1032.    47   LRA   427. 

"Whenever  the  accepted  proposi- 
tion or  contract  Is  for  the  sale  or 
delivery  of  a  specific  article  or  num- 
ber of  articles,  or  a  specific  amount 
of  service  or  materials,  or  where,  by 
the  terms  of  the  contract,  the  num- 
ber of  such  articles,  or  the  amount 
of  such  service  or  materials,  are 
ascertainable,  a  promise  of  the  other 
party  may  be  implied,  though  not  ex- 
pressed in  the  contract,  and  hence 
the  engagements  are  mutual."  Hoff- 
man V.  Maffloli.  104  Wis.  630.  637,  80 
NW  1032.  47  LRA  427. 

43.  U.  S. — CJhlcago.  etc.,  R.  Co.  v. 
V.  S..  218  Fed.  288,  134  CCA  84  Jeff 
244  U.  S.  3611;  Johnson  v.  Staenglen. 
86  Fed.  603,  29  CCA  869-  Wheeler, 
etc..  Mfg.  Co.  V.  Lyon.  71  Fed.  374. 

Arts. — Little  Butte  Cons.  Mines  Co. 
V.  Qlrand,  14  Arts.  9,  128  P  809.  311 
[cit  (3yc].  _ 

Colo. — Plsk  Mln.,  etc.,  Co.  v.  Reed, 
32  Colo.  606,  77   P  240.    „„ 

D.  C. — SomerviUe  v.  Wnii&ms,  12 
App.    620. 

III.— Watson  v.  Vollentlne,  183  III. 
A.  669;  Taylor  v.  Scott.  178  lit  A. 
487. 

Iowa. — ^Des  Moines  Valley  R.  Co.  v. 
Graff.   27  Iowa  99,  1  AmR  266. 

Ky. — Turner    v.    Frasler.    167    Ky. 


For  later  oases,  dsralopmants  and  eliaaffe*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ception  becomes  binding  on  the  promisor  after  per- 
formance by  the  promisee.^  CBut  where  the  con- 
tract does  not  contain  a  binding  promise  on  either 
side,  one  party  cannot  bind  the  other  by  tendering 
performance.     ) 

[i  182]  (4)  Mntnality  Snbseaaently  Present. 
Althongh  there  is  a  lack  of  mutuality  in  the  be- 
ginning, this  may  be  cured  by  the  other  party  sub- 
sequently binding  himself  also  by  promise  or  act. 
Thus  if  A  promises  B  to  pay  him  a  sum  of  money 
if  he  will  do  a  particular  act  or  make  a  particular 


promise,  and  B  does  the  act,  the  promise  thereupon 
becomes  binding,  although  B  at  the  time  of  the 
promise  does  not  engage  to  do  the  act  or  to  make 
the  promise.  In  the  intermediate  time  the  obliga- 
tion of  the  promise  is  suspended,  for  until  the  per- 
formance of  the  condition  of  the  promise  there  is 
no  consideration,  and  the  promise  is  nudum  pactum; 
but,  on  the  peiformance  of  the  condition  by  the 
promisee,  it  is  clothed  with  a  valid  consideration 
which  relates  back  to  the  promise,  and  it  then  be- 
comes obligatory.**    Therefore  a  contract  to  pay  a 


188.  163  SW  246:  Victoria  Limestone 
Co.  ▼.  Hlnton.  166  Ky.  674.  161  SW 
1109. 

Me. — Vamey  v.  Bradford,  86  Me. 
610,  30  A  116. 

Mich. — Detroit  United  R.  Co.  v. 
Smith,   144  Hlch.  236,  107  NW  922. 

Mo. — 'Deming  Inv.  Co.  v,  Wasson, 
<A.)    192   SW   764. 

N.  T. — Welsa  v.  Joslaa,  97  MUc. 
698.  161  NTS  834. 

Pa. — Grove  v.  Hodges,    66   Pa.   604. 

Wis. — Oconto  Brewing  Co.  v.  Ca- 
youette,  138  Wis.  664,  ifo  NW  497. 

See  Tockey  y.  Tockey,  95  Kan.  619, 
148  P  666  (where  rule  is  recognized). 

[a]  matwrtlnii  I  If  A  promises 
to   ixay   B  a  sum   of   money   to   do   a 

g articular  act  and  B  dofes  the  act,  A 
I  liable,  although  B  did  not,  at  the 
time  of  the  promise,  engage  to  do 
the  act;  for,  on  the  performance  of 
the  condition  by  the  promisee,  the 
contract  Is  clothed  with  a  valid  con- 
sideration which  relates  back  and  the 
promise  at  once  becomes  obligatory. 
DCS  Moines  Valley  R.  Co.  v.  Oraff,  27 
Iowa  99.   I  AmR  266. 

44.  U.  S. — Storm  V.  U.  S.,  94  U.  S. 
76,  14  Li.  ed.  42;  Kentucky  Distilleries, 
etc.,  Co.  V.  Blanton,  149  Fed.  31,  80 
CCA  843  (cerUorarl  den  206  U.  S.  643, 
27  set  790,  61  L.  ed.  922];  Har\-ester 
King  Co.  V.  Mitchell,  etc.,  Co.,  89  Fed. 
178. 

Ark. — Gl  Dorado  Ice,  etc..  Mill  Co. 
V.  Kinard,  96  Ark.  184,  131  SW  460; 
Bloom  V.  Home  Ins.  Agency,  91  Ark. 
367,   373,    121    SW    293  iclt  CycJ. 

Cal. — Los  Angeles  Tract.  Co.  v. 
Wilshire.   136   Cal.   664,   67   P   1086. 

Colo. — Frendanthal  v.  Espey,  45 
Colo.  488.  102  P  280.  26  LRANS  961. 

Qa. — Peoples  v.  Citizens'  Nat.  Li. 
Ins.  Co.,  11  Oa.  A.  177,  74  SE  1034. 

Hawaii.— Clark  v.  Hackfeld,  16 
Hawaii  63. 

111.— Miller  T.  HofTat.  163  111  A.  1. 

Ind. — High  Wheel  Auto  Parts  Co. 
▼.  Troy  Journal  Co.,  60  Ind.  A.  396, 
98  NS  442 

Iowa. — ^liall,  etc..  Pub.  Co.  v.  Marks, 
126  Iowa  622,  101  NW  i&8;  Daily  v. 
Hinnick,  117  Iowa  663.  91  NW  913, 
60  L.RA  840. 

Ky. — Hoffman  v.  Colgan,  74  SW 
724,  26  KyL  98;  Allen  v.  New  Domain 
Oil,  etc,  Co..  73  SW  747,  24  KyL 
2169;  LK>gan  County  Nat  Bank  v. 
Townsend.  S  SW  132,  8  KyL  694  [aff 
139  U.  S.  867,  11  set  496,  35  L.  ed. 


Sword    v.    Keith,    31    Hlch. 


1071. 

Mich.- 1 
247. 

Ho. — ^Nicholson  v.  Acme  Cement 
Plaster  Co.,  145  Mo:  A.  623,  122  SW 
773;  Underwood  Typewriter  Co.  v. 
Century  Realty  Co.,  118- Mo.  A.  197, 
94  SW  787  [rev  on  other  grounds  220 
Mo.  622,  119  SW  400,  26  l,3Jt.NS 
1173].  ^^ 

N.  T. — Grossman  v.  Schcnker,  206 
N.  T.  466.  100  NE  39  [aff  144  App. 
DlV.  911,  128  NTS  11261;  WllletU  v. 
Sun  Mut  Ins.  Co.,  46  N.  T.  46,  6  AmR 
31;  National  Gum,  etc.,  Co.  v. 
Braendly,  27  App.  Div.  219,  61  NTS 
93;  Morgenstern  v.  Davis,  59  Hun  626, 
14  NTS  31  [aff  168  N.  T.  733  mem, 
53  KB  1128  memi;  Post  v.  Albert,  75 
Misc.  130,-  132  NTS  867;  Wilkinson 
▼.  Kingston  Chamber  of.  Commerce, 
73  Misc.  141,  ISO  NTS  676;  Saga- 
lowits  v.  Pellman,  82  Misc.  608,  66 
NTS  433;  Gabriel  v.  Opoznauer,  163 
NTS  990;  Acme  Wood  Carpet  Floor- 
ing Co.  V.  Broadway,  etc.,  Co.,  142 
NTS  490;  Rosenfeld  v.  Segalowltz, 
123  NTS  816.    See  Kaye  v.  Hoage,  63 


Misc.  332.  117  NTS  122  (holding  that 
a  landlord's  agreement  to  remit  three 
months'  rent  if  the  tenant  remained 
in  personal  possession  could  not  be 
supported  as  a  unilateral  contract, 
where  the  tenant  left  the  premises 
during  the  three  months). 

Oh. — Hassenzahl  v.  Bevins,  24  Oh. 
Clr.  Ct.  173;  Ashley  v.  Walker.  16  Oh. 
Clr.  Ct  680.  8  Oh.  Clr.  Dec.  286. 

Tex. — Roberts  v.  Anthony,  (CMv. 
A.)_186  SW  423. 

Wash. — Taylor  v.  Ewlng,  74  Wash. 
214,  182  P  1009;  Gerard  v.  Seattle,  73 
Wash.  619,  132  P  227.  See  Andrews  v. 
Uncle  Joe  Diamond  Broker,  44  Wash. 
«i8.  87  P  947  (where  tender  was  held 
to  remove  objection  to  pawn-broker's 
agreement). 

W.  Va. — Friend  v.  Uallory,  62  W. 
Va.  63.  43  SB  114:  Boyd  v.  Brown. 
47  W.  Va.  238,  34  SB  907. 

Wis. — Oconto  Brewing  Co.  v.  C!a- 
youette,  138  Wis.  664,  120  NW  497. 

See  Long  v.  Dunlap,  87  S.  C.  8.  68 
SE  801  (holding  that,  where  a  con- 
tract was  made  between  trustees  of 
a  college  and  trustees  of  a  school 
district  to  sell  land  to  the  college  in 
a  suit  to  prevent  the  sale  brought  by 
the  minority  of  school  district  trus- 
tees who  had  voted  against  such  sale, 
they  could  not  complain  of  lack  of 
mutuality  In  that  college  trtistees  did 
not  have  the  funds  with  which  to 
make  the  purchase). 

"Where  the  defendant  has  actually 
received  the  consideration  of  a  writ- 
ten agreement,  it  Is  no  answer  to  an 
action  brought  against  him  for  a 
breach  of  his  covenants  In  the  same 
to  say.  that  the  agreement  did  not 
bind  the  plaintiff  to  perform  the 
promises  on  his  part  therein  con- 
tained, provided  It  appears  that  the 
gromlses  In  question  have,  In  fact, 
een  performed  in  good  faith,  and 
without  prejudice  to  the  defendant" 
Storm  V.  n.  S.,  94  U.  S.  76,  83.  24  L. 
ed.  42. 

Cf  46.  Rehm-Zelher  Co.  ▼.  F.  O. 
Walker  Co.,  156  Ky.  6,  160  SfW  777, 
49  LRANS  694:  Lowe  v.  Ayer-Lord 
Tie  Co.,  97  SW  383,  29  KyL  1302;. 
American  Agricultural  Chemical  Co. 
V.  Kennedy,  103  Va.  171.  48  SE  868; 
Newberry  v.  Webb.  68  W.  Va.  209,  69 
SB   792. 

[a]  XnMt»atl<MM.  ■(!)  Where  con- 
tracts by  the  owners  of  land  for  the 
sale  thereof  contained  no  covenants 
binding  the  proposed  purchasers  to 
buy  and  pay  for  the  lands,  they  were 
unilateral  In  character,  and  notwith- 
standing notice  of  acceptance,  not 
called  for  tn  the  contracts,  they  were 
never  converted  into  valid  executory 
contracts  for  the  sale  of  the  land  by 
the  tender  of  the  price.  Newberry  v. 
„Webb,  68  W.  Va.  209,  69  SB  792.  (2) 
[Where  a  contract  for  the  sale  of 
goods  lacked  mutuality  in  that  the 
seller  had  a  right  to  cancel  it  at  any 
time,  the  fact  that  the  seller  had 
performed  and  executed-  the  contract 
on  his  part  by  manufacturing  and 
tendering  the  goods  did  not  cure  the 
lack  of  mutuality,  so  as  to  render  the 
contract  binding  on  the  purchaser. 
American  Agricultural  CThemical  Co. 
V.  Kennedy,   103   Va.   171,   48   SB  868/ 

[bl  Winingn— ■  to  parfotm.— In 
equity  a  party  not  bound  by  the 
agreement  -cannot  call  for  perform- 
ance by  expressing  his  wiliingrness  to 
perform.  "His  right  to  the  aid  of  the 
Court  does  not  depend  upon  his  sub- 
sequent offer  to  perform  the  contract 
on  his  part,  when  events  may  have 


rendered   it  advantageous    to   do   so, 

but    upon    its    originally obligatory 

character."  King(  V.  Warflerd,  67 
Md.  246,  260.  9  A  639,  1  AmSR  384; 
Dttvall  V.  Myers,  2  Md.  Ch.  401;  Levin- 
v.  Dietz.  194  N.  T.  376.  87  NE  464, 
20  LRANS  251  [rev  119  App.  Div. 
876,  104  NTS  1131  (aff  48  Wsc.  693, 
96  NTS  468)1.  See  Cook  v.  Caster, 
87  App.  Div.  8,  83  NTS  1045  (holding— 
an  unaccepted  tender  insufficient). 

46.  U.  S.— Clark  v.  Belt  223  Fed. 
678,  138  CCA  1;  Wilson  v.  Clonbrock 
Steam-Boller  Co.,  106  Fed.  846  [app 
dlsm  109  Fed.  1067,  47  CCA  tSOf: 
Johnson  v.  Staenglen,  86  Fed.  603.  29 
CCA  369;  Rgbeon  v.  Mississippi  River 
Logging  Co.,  61  Fed.  893  [aff  69  Fed. 
773.    18    CCA    400];   Gray   v.   Hinton. 

7  Fed.  81.  2  McCrary  167. 

Ala. — Pullman  Co.  v.  Meyer,  195 
Ala.  397,  70  S  763;  Pratt  Cons.  Coal 
Co.  V.  Short,  191  Ala.  378,  68  S  63; 
Mott  V.  Jackson.  172  Ala.  448.  58  S 
628;  Davis  v.  Williams,  121  Ala.  542. 
26  S  704;  Sheffield  Furnace  Co.  v. 
Hull  Coal,  etc..  Co..  101  Ala.  446.  14 
S   672:  Davis  v.  Robert   89  Ala.   402, 

8  S  114,  18  AmSR  126;  Moses  v.  Mc- 
Claln.   82   Ala.    370,   2   S   741. 

Cal. — Marin  Water,  etc.,  Co.  v. 
SnTjsallto.  188  Cal.  687.  143  P  16Ti 
8l>lr*9  V.  Urbfthn,  124  Ca.1.  110.  56  P 
7M:  Sayward  v.  Houghton,  119  Cal, 
646,  61  P  S63.  62  P  44. 

Colo.^DttVls  V.  Riddle,  26  Colo.  A. 
162.    165,    UB    P  661    [clt  CycT. 

(Ja  — R^hsofi  V.  Well,  142  Ga.  429. 
82  Sli  CitJ- Uuick  Motor  Co.  v.  Thomp- 
son, 138  Ga.  282,  75  SB  354;  Brown 
V.  Bowman,  119  Ga.  163,  46  SE  410; 
Fontaine  v.  Baxley,  90  Ga.  416,  17  SB 
1016. 

111.— Morria  v.  Taliaferro.  76  III.  A. 
182. 

lowa.-^— Des  Moines  Valley  R.  Co.  v. 
Graff,  27  Iowa  99,  1  AmR  266. 

Mass. — Goward  v.  Waters,  98  Mass. 
696;  Gardner  v.  Webber,  17  Pick.  407; 
Train  v.  Gold,  5  Pick.  380. 

Mich. — Thomas  v.  South  Haven, 
etc..  R.  Co.,  138  Mich.  50,  100  NW 
1009;  Brooks  v.  Leathers,  112  Mich. 
463,   70   NW   1099. 

Minn. — Hastings  First  Nat.  Bank  v. 
Corporation  Securities  Co.,  128  Minn. 
841.  160  NW  1084;  Stauff  V.  Blngen- 
heimer,  94  Hlnn.  309,  102  NW  694.     : 

Mo. — Underwood  Typewriter  Co.  v. 
Century  Realty  Co..  220  Mo.  622,  llff 
SW  400.  26  LRANS  1173  [aff  118  Mo. 
A.  197,  94  SW  787];  Wallace  v.  Work- 
man, 187  Mo.  A.  113.  173  SW  36; 
Jones  v.  Durgin,   16  Mo.  A.  370. 

N.  H. — Morse  v.  Bellows,  7  N.  H. 
649.   28  AmD  372. 

N.  T.— Marie  v.  Garrison,  83  N.  T. 
14;  Wllletts  v.  Sun  Mut.  Ins.  Co..  46 
N.  T.  46.  6  AmR  31;  L'Amoreux  v. 
Gould,  7  N.  T.  349,  67  AmD  624: 
Lynch  v.  Murphy,  81  Misc.  180,  142 
NTS   373 

N.  D.— Barkley  v.  Quick.  33  N.  D. 
124.  156  NW  644.  646  [clt  Cyc]. 

Oh. — Swan  v.  Shahan.  1  Oh.  Clr. 
Ct  216,  1  Oh.  Clr.  Dec  119.  See  Her- 
ron  V.  Stewart  80  Oh.  Clr.  Ct  662 
(recognizing  rule). 

Or. — Krausse  v.  Greenfleld,  61  Or. 
502,  123  P  392,  AnnCasl914B  115; 
Hall  V.  Olson.  58  Or.  464,  114  P  638. 

R.  I. — Vanity  Fair  Co.  v.  Hayes.  31 
R,   I.  77,   76  A   771. 

Tenn. — (3herry  v.  Smith,  3  Humphr. 
19.  39  AmD  160. 

Tex. — Taber  v.  Dallas  County.  101 
Tex.  241,  260,  106  SW  332  (clt  Cyc]; 
Philadelphia  Fire  Assoc,  v.  Perry, 
(Civ,.  A.)    186   SW   374;   HaUt  Co.   v. 
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CONTRACTS 


[§§  182-183 


certain  sum,  on  the  perfonnanoe  of  certain  acts  by 
another  becomes  a  binding  obligation  on  the  prom- 
isor on  the  performance  of  said  acts  before  the 
revocation  of  the  contract,  although  it  expresses  no 
consideration  past  or  present  and  contains  no  prom- 
ises that  such  acts  shall  be  performed." 

[i  183]  (6)  Option  Founded  on  a  Oonaidera- 
tion.  When  there  is  an  agreement  founded  on  a 
consideration,  it  is  not  invalid  for  want  of  mutu- 
ality because  one  party  has  an  option  while  the 
other  has  not,  or  in  other  words  because  it  is 
obligatory  on  one  and  optional  with  the  other.** 
Hence  want  of  mutuality  cannot  be  set  up  as  a 

Wautrh,  (Civ.  A.)  183  SW  8S9:  L&rra- 
bee  V.  Porter.  (Civ.  A.)  166  SW  395, 
408   [clt  Cyc]. 

Va.— Carter  v.  Hook.  116  Va.  818, 
88  SB  386. 

Wash. — Taylor  v.  EKcitiK.  74  Wash. 
214,  182  P  1009;  Watklns  v.  Davidson, 
61  Wash.  662,  112  P  743:  SchultB 
V.  Simmons  Fur  Co.,  46  Wash.  666, 
90  P  917. 

Wis.— Rust  V.  Fitshush,  182  Wis. 
649,   112  NW  608. 


defense  by  the  party  who  has  received  the  benefit 
simply  because  it  was  left  optional  with  the  other 
party  as  to  whether  he  would  enforce  his  right;** 
and  the  option  to  relinquish  a  right  acquired  under 
a  contract  will  not  render  it  unilateraL"^  An  option 
founded  on  a  consideration  is  a  unilateral  agree- 
ment binding,  from  the  date  of  its  execution,  on 
the  party  who  executes  it;  and  it  becomes  a  con- 
tract inter  partes  when 'exercised  according  to  its 
terms."    In  such  a  transaction  two  elements  exist: 

(1)  The  offer  on  the  one  side  which  does  not  be- 
come a  contract  until  accepted  upon  the  other,  and 

(2)  the  completed  contract  to  leave  the  offer  open 


fa]  mwrtcsttOBS.— (1)  A  contract 
between  the  mortKagor  and  the  mort- 
gagee  whereby  the  latter  agrees  to 
accept  payment  of  the  mortgage  debt 
in  shares  of  stock  is  not  void  for 
want  of  mutuality  because  it  does 
not  bind  the  mortgagor  to  procure 
such  shares  of  stock,  where  the  mort- 
gagor actually  procures  the  stock 
and  tenders  delivery  thereof.  Mc- 
Kenzle  v.  Stewart.  (Ala.)  72  S  109. 
(2)  If  a  contract  for  the  sale  of 
onion  sets  to  be  grown  could  be  de- 
feated by  failure  of  crops  or  destruc- 
tion whfle  being  held  was  unilateral, 
part  performance  by  the  buyer  in 
growing  a  crop  and  holding  It  for 
■htpment,  being  that  on  wnlcta  mu- 
tualtty  depends,  relates  back  and 
makes  the  contract  good  from  the  be- 
ginning. Texas  Seed,  etc.,  Co.  v. 
Chicago  Set,  etc.,  Co.,  (Tex.  Civ.  A.) 
187  SW  747.  (3)  Where  a  landlord 
agreed  to  purchase  all  the  tenant's 
kafflr  com  except  the  amount  which 
the  tenant  wished  to  feed  his  teams, 
any  want  of  mutuality  was  elimi- 
nated by  the  tender  by  the  tenant  of 
a  definite  amount  before  repudiation 
by  the  landlord.  Stanley  v.  Sumrell, 
<Tex.  Civ.  A.)  IBS  SW  697.  (4)  Any 
lack  of  mutuality  in  a  contract  to 
sell  for  want  of  ohllfratlon  by  the 
purchasers  was  supplied  by  thnlr 
making  part  payment,  tendering 
timely  performance,  and  commencing 
suit  to  speclfltallv  Derform.  Watklns 
V.  Davidson,  61  Wash.  662.  113  P  748. 
(6)  A  written  agreement  slKned  only 
by  B.  by  which  hf>  airreed  to  pay  A 
for  the  insertion  of  >iIb  adverttaement 
in  a  book  to  be  tjul'lishfrt  hy  him  r>ne 
cent  for  each  printed  page  of  such 
advertisement  in  every  volume  which 
might  be  disposed  of,  was  not  en- 
forceable by  A.  for  lack  of  mutu- 
ality, save  to  the  extent  that  it  had 
been  executed  by  the  insertion  of 
the  advertisement  before  B  counter- 
manded it.  Jones  V.  Durgin,  16  Mo. 
A.  370,  (6)  An  agreement  for  the 
sale  and  shipment  of  coke  was  ex- 
pressly conditioned  on  the  ability  of 
the  seller  to  induce  operators  to 
build  ovens  and  make  the  coke,  and 

?irovided  for  notice  by  the  seller  to 
he  buyer  at  specified  times  as  to 
how  much  of  the  entire  quantity  of 
coke  could  be  supplied  during  cer- 
tain periods,  and  It  was  held  that  the 
seller  was  bound  thereby  as  soon  as 
he  induced  operators  to  build  ovens 
and  to  make  the  coke.  Sheffield  Fur- 
nace Co.  V.  Hull  Coal,  etc.,  Co.,  101 
Ala.    446.   14   S   672. 

47.  Storm  v.  U.  S..  94  U.  S.  76.  24 
L.  ed.  42;  Marin  Water,  etc.,  (Jo.  v. 
Sauaallto.  168  Cal.  587,  143  P  767; 
Jones  v.  Snow,  64  Cal.  466,  2  P  28: 
Andreas  v.  Holcombe,  22  Minn.  839; 
Morgenstem  v.  Davis,  59  Hun  626, 
14  NYS  31  [afr  168  N.  T.  733  mem. 
53   NB   1128   mem]. 


48.  TJ.  S. — Conley  Camera  Co.  v. 
Multlscope.  etc.,  Co.,  216  Fed.  892,  133 
CCA  96;  McKell  v.  (Chesapeake,  etc.. 
R.  Co.,  186  Fed.  39,  108  CCA  141,  175 
Fed.  321,  99  CCA  109.  20  AnnCas  1097 
[certiorari  den  220  U.  8.  613,  31  SCt 
717,  66  Li.  ed.  6091;  Brewster  v. 
Lanyon  Zinc  Co.,  140  Fed.  801.  807. 
72  (3CA  213  [quot  Cyc];  Johnston  v. 
Trlppe,  33  Fed.  630. 

Ala. — Stay  v.  Tennllle.  169  Ala.  514, 
49  3  238;  Ross  v.  Parks.  93  Ala.  153, 
8  S  868,  30  AmSR  47,  11  LRA  148; 
Davis  V.  Robert,  89  Ala.  402,  8  S 
114.  18  AmSR  126. 

CaX. — De  Rutte  v.  Huldrow,  16  Cal. 
606. 

Colo. — ^Flnnerty  v.  Stratton.  68 
Colo.  17,  123  P  667. 

Oa. — Baker  v.- Davis,  127  Ga.  649, 
57  SB  62. 

111. — Brown  V.  Rounsavell,  78  111. 
689;  Illinois  Glass  Co.  v.  Three  States 
Lumber  Co.,  90  III.  A.  699.  See  Chi- 
cago Fire  Brick  Co.  v.  General  Roof- 
ing Mfg.  Co.,  133  111.  A.  269. 

Ind. — Connersvllle  Wagon  Co.  v. 
McP'arlan  Carriage  Co.,  166  Ind.  123, 
76  NB  294,  3  LRANS  709;  Pennsyl- 
vania Co.  v.  Dolan,  6  Ind.  A.  109,  32 
NB  303,  51  AmSR  289. 

Iowa. — Moench  v.  Hower,  137  Iowa 
■621,  624,  lis  NW  229;  Merchant  v. 
O'Rourke,  111  Iowa  SSi,  82  NW  759; 
Crawford  v.  Paine,  19  Iowa  172. 

Kan. — Pittsburg  Vitrified  Pav.,  etc, 
Co.  V.  Bailey,  76  Kan.  42,  90  P  803: 
Qulnton  v.  Mulvane,  71  Kan.  687.  81  P 
486. 

lA. — Saunders  t.  Buoch-Eiverett 
Co.,  188  La.  1049,  71  S  153;  Lyons 
V.  New  Orleans  Woman's'League,  124 
La.  222,  60  S  18'  Legier  v.  Braughn, 
123  La.  463,  49  S  22;  Smith  V.  HUB- 
sey,   119  La.  32.  43  S  902. 

Md. — Damberman  v.  Lorenti,  70 
Md.  880,  17  A  389,  14  AmSR  364. 

Mich. — Steams  v.  Lake  Shore,  etc., 
R.  Co.,   112   Mich.   651771   NW   148. 

Minn. — Staples  v.  O'Neal,  64  Minn. 
27,   66   NW  1088. 

Mo. — Warren  v.  Coatello,  109  Mo. 
888,  19  SW  29,  82  AmSR  669:  Mason 
V.  Payne,  47  Mo.  517:  James  Mae- 
calum  Printing  Co.  v.  Graphite  Com- 
pendlus  Co.,  160  Mo.  A.  888.  386.  130 
SW  836  [clt  Cyc];  Dickson  v.  Barnes, 
134  Mo.  A.  373.  114  SW  674:  Williams 
V.  Tledemann,  6  Mo.  A.  269. 

Nebr. — Carter  White  Lead  Co.  v. 
Klnlla   47  Nebr.   409,   66  NW  536. 

N.  T. — Tyler  v.  Barrows,  29  N.  Y. 
Super.  104;  Giles  v.  Bradley,  2  Johns. 
Cas.   263. 

Oh. — George  Wiedemann  Brewing 
Co.  V.  Maxwell.  78  Oh.  St.  64,  84  NB 
695;  Sprague  v.  Hunger,  17  Oh.  Clr. 
Ct.  N.  S.   130. 

Okl. — Waters-Pierce  Oil  Co.  y. 
Progressive   Gin    Co.,    159   P  849. 

Or. — Olympla  Bottling  Works  v. 
Olympla  Brewing  Co.,  56  Or.  87,  107 
P  969. 

Pa. — ^Boyer  v.  Nesbltt.  227  Pa.  398, 
76  A  103,  136  AmSR  890;  Klrkpetrick 
V.  Bonsall,  72  Pa.  155. 

•  Tenn. — Cherry  v.  Smith,  3  Humphr. 
19.  39  AmD  150. 

Tex. — ^Pierce  Fordyce  Oil  Assoc,  v. 
Woodrum,  (CITiv.  A.)  188  SW  245.  249 
[quot   Cycl. 

Utah. — Walker  v.  Bamberger,  17 
Utah   239,   54  P  108. 

Va. — Seddon  v.  Rosenbaum,  85  Va. 


928.  9  SB  82«,  t  LRA  837. 

Wis. — ^Peterson  v.  (%asei  116  Wis. 
239.  91  NW  687. 

"It  Is  of  the  very  essence  of  an 
option  contract  that  one  party  has 
the  choice  of  concluding  or  not  eon- 
oludlng  the  proposed  transaction, 
while  the  other  party  has  no  choice. 
He  undertakes  for  a  certain  con- 
sideration to  do  a  certain  thing  or 
to  permit  the  other  party  to  do  a 
certain  thing  within  a  certain  time, 
on  the  demand  of  the  other.  This 
right  of  choice  is  what  the  other 
pays  for."  Pittsburg  Vitrified  Pav.. 
etc..  Co.  V.  Bailey.  76  Kan.  42.  46.  90 
P    808,    12    LRANS    745. 

[a]  ZUoatzMloa. — ^Where  a  person 
by  one  entire  contract  purchased  of 
another  a  certain  quantity  of  logs  at 
an  agreed  price,  and  also  another 
quantity  at  a  certain  price  but  re- 
served the  right  to  refuse  to  accept 
the  latter  unless  they  arrived  at  the 
boom  at  a  certain  time,  the  option 
was  not  void  for  lack  of  mutuality. 
Staples  V.  O'Neal,  64  Minn.  27.  66 
NW  1083. 

4>.  Waterman  v.  Waterman.  27 
Fed.  827  [rev  on  other  grounds  144 
U.  S.  394,  12  SCt  646.  86  L.  ed.  479): 
Pittsburg  Vitrified  Pav.,  etc..  Brick 
Co.  V.  Bailey,  76  Kan.  42.  47.  90  P 
803.  12  LRANS  745  [quot  Cycl; 
Pierce  Fordyce  Oil  Assoc,  v.  Wooo- 
rum.  (Tex.  Civ.  A.)  188  SW  246,  24> 
[quot  Cyc]. 

50.  Michigan  Cent.  R.  Co.  v.  Chi- 
cago, etc..  R.  Co..  132  Mich.  324.  93 
NW  882  (so  holding  of  a  contract 
for  the  construction  of  a  switch 
track  which  gave  the  railroad  com- 
pany the  right  to  remove  the  track 
whenever.  In  Its  judgment,  the  baai- 
ness  was  not  sumoient  to  Justify  its 
maintenance). 

51.  Ide  V.  Lelser,  10  Mont.  6,  24  P 
696,  24  AmSR  17;  Wiley  v.  Broaddus. 
etc.,  Lumber  Co.,  166  N.  C.  810.  72 
SB  805;  Boyer  v.  Nesbltt  827  Pa. 
398,    76   A   103.    186   AmSR   890. 

[a]  OVhat  deflaltlOBS^-d)  "A 
continuing  offer,  binding  for  tho  time 
specified  the  one  who  makes  It,  but 
not  the  one  to  whom  it  is  mode,  un- 
less he  accepts  when  It  beoonnes 
binding  upon  both."  Benedict  v.  Pin- 
cus.  191  N.  T.  377,  882.  84  NB  284 
[rev  118  App.  Dlv.  903,  98  NTS 
10971.  (2)  '\An  option  Is  the  right 
of  choice,  election,  or  selection;  not 
a  right  in  or  to  the  thing,  but  the 
right  to  acquire  It  or  an  Interest  in 
it  on  certain  conditions.  Not  until 
the  owner  of  an  option  elects  to  ac- 
cept and  enforce  its  terms  do«8  it 
become  binding  upon  him."  .Wiles  v. 
People's  Gas  Co..  7  Pa.  Super.  662. 
567.  (3)  "An  'option'  is  a  unilateral 
obligation  founded  upon  a  valuable 
consideration  paid  or  promised  by  a 
party  for  the  right  to  express  a 
choice  which,  when  exercised,  con- 
summates a  binding  agreement  on 
the  part  of  both  parties."  Lemler 
V.  Bord.  80  Or.  224.  228,  166  P  427. 

[b]  IllnrtratlOBS.  ■  (1)  An  option 
to  purchase  "originally,  is  neither  a 
sale,  nor  an  agreement  to  sell.  It 
is  simply  a  contract,  by  which  the 
owner  of  property  (real  estate  being 
the  species  we  are  now  discussing) 
agrees  with  another  person  that  he 
shall  have  the  right  to  buy  his  prop- 


ForlatMT 


daralopoMBte  and  aluUMM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  nuinb«r. 
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for  a  ^leeified  time.**  Option  «ontraots,  however, 
although  good  at  law,  are  not  favored  by,  and  will 
not  always  be  enforced  in,  a  eonrt  of  equity." 

[i  184]  (6)  Sight  to  Aooept  or  Baject.  The 
right  of  one  party  to  determine  whether  or  not 
so^ees,  goods,  etc.,  tendered  under  the  contract 
are  satisfactory,  or  anch  as  he  will  accept,  wiU  not 
render  the  contract  unilateral  where  the  right  so 
confep«d  by  the  contract  cannot  be  construed  as 
giving  a  permission  to  reject  arbitrarily." 

[i  185]  (7)  Bight  to  Fix  or  Alter  Details. 
While  a  contract  is  not  mutual  where  its  oblige 
tion  depends  entirely  on  the  will  of  one  of  the 
parties,  the  fact  that  matters  concerning  the  de- 
tails of  performance  are  left  to  the  option  of  ono 
of  the  parties  will  not  deprive  it  of  mutuality.** 
For  example,  a  reserved  power  to  change  details  in 
a  eoQstraction  contract*  does  not  render  it  unen- 
forceable,*^ especially  when  fnl^  provision  is  made 
for  ascertaining  changes  in  compensation  due  to 
changes  in  details.** 

[(  186]  (8)  Provision  for  Arbitration.  A  eon- 
tract  is  not  deprived  of  mutuality  by  a  provision 


that  the  architect  or  engineer  of  one  of  the  parties 
shall  be  the  final  arbiter  of  controversies  arising 
thereunder  during  performance.'* 

[4  187]  (9)  Strike  Olanses  and  Provimons 
against  Hardships  in  Ferformanoe.  The  fact  that 
a  contract  contains  a  stipulation  excusing  a  party 
from  absolute  perfoimanee  in  case  of  an  eme»ency 
does  not  render  it  void  for  lack  of  mutuality.^  So 
a  stipulation  that  the  promisor  shall  not  be  liable 
for  any  delay  or  failure  of  performance  due  to 
strikes,*^  inability  to  secure  employees,*'  fires,**  or 
other  specified  causes,**  will  not  deprive  the  con- 
tract of  mutuality.  So  a  provision  in  a  contract 
under  which  plaintiff  is  bound  to  furnish  defend- 
ant not  less  than  a  specified  amount  of  a  commodity 
each  year  is  not  invalidated  by  a  provision  that,  in 
case  plaintiff  is  unable  to  furnish  suclv  commodity, 
defendant  may  purchase  from  others  until  such 
time  as  plaintiff  is  again  able  to  furnish  them.** 

[i  188]  (10)  Bight  to  Oancel  or  Terminate.** 
Where  one  party  reserves  an  absolute  right  to 
cancel  or  terminate  the  contract  at  any  time  mu- 
tuality is  absent,*'  this  rule  being  frequently  ap- 


ertr,  at  a  fixed  price,  within  a  time 
certain.  He  does  not  sell  his  land; 
he  does  not  then  asree  to  sell  It; 
but  he  does  then  sell  something. 
Vic,  the  right  or  privilege  to  buy 
at  the  election,  or  option,  of  the 
other  party.  The  second  party  grets, 
In  prKsentl,  not  lands,  or  an  agree- 
ment  that  he  shall  have  lands,  but 
he  does  get  something  of  value,  that 
Is  the  right  to  call  for  and  receive 
lands  If  he  electa  The  owner  parts 
with  his  right  to  sell  his  lands  (ex- 
cept to  the  second  party)  for  a  lim- 
ited period.  The  second  party  re- 
ceives this  right,  or  rather,  from  his 
point  of  view  he  receives  a  right  to 
elect  to  buy."  Ide  v.  Lelser,  10 
Mont.  6.  11.  24  P  $96.  24  AmSR  17. 
(2)  A  contract  for  the  sale  of  stand- 
ing timber,  with  the  privilege  of  re- 
moval within  a  given  time,  is  so  far 
unilateral  that  the  purchaser,  who 
has  paid  for  the  timber,  is  not  obll- 
nted  to  cut  and  remove  the  sama 
Wiley  v.  Broaddus,  etc,  Lumber  Co., 
166   N.   C  210,   72  SE   805. 

BS.  Black  V.  Maddox.  104  Oa.  167, 
162,  SO  SB  722:  LIU  v.  Goosllng,  91 
Ky.  186,  19  aw  627,  14  KyL  91,  21 
L>RA  127;  Oreen  v.  IjOW.  22  Beav. 
•26.  52  Reprint  1249. 

[a]  m— trsWoai  Where,  in  an 
agreement  for  a  lease,  there  was  in- 
•eried  the  further  agreement  that 
the  landlord  would,  if  required  with- 
in two  years,  sell  the  tenant  the  fee 
of  the  land  at  a  certain  price,  at  the 
tenant's  option,  the  agreement  to  sell 
was  enforced,  notwithstanding  a  for- 
feiture of  tha  lease  because  of  a 
breach  of  an  agreement  to  insure. 
Oreen  v.  L«w.  22  Beav.  626,  52  Re- 
print 1249. 

83.  See  Specific  Performance  [26 
Cyo  625]. 

B4.  Michigan  Stone,  etc..  Co.  v. 
Harrta  81  Fed.  928,  27  CCA  6;  Lives- 
ley  v.  Helse,  (Or.)  75  P  1134;  Llvea- 
ley  V.  Johnston.  46  Or.  SO,  76  P  13, 
106  AmSR  647.  66  LRA  783;  North- 
ern Cent.  R.  Co.  v.  Walworth,  198 
Pa.   207.  44  A   263,    74  AmSR  688. 

[a]  XIlaatratioBS<— (1)  A  contract 
for  the  purchase  of  a  crop  to  be 
grown  is  not  void  for  lack  of  mu- 
tuality, for  the  reason  that  the  de- 
termination of  the  quality  and  con- 
dition of  the  crop  at  the  time  of 
delivery  Is  left  to  the  judgment  of 
the  buyer.  Llveeley  v.  Helse,  (Or.) 
76  P  1134;  Llvesley  v.  Johnston.  46 
Or.  30,  76  P  18.  106  AmSR  647.  66 
LRA  783.  To  same  effect  Leh- 
man V.  Salzgeber,  124  Fed.  479; 
Livesley  v.  ^Ise,  46  Or.  148,  76  P 
962.  (2)  A  contract  for  the  purchase 
of  growing  hops  proridlng  that  the 
biiTer  shall  have  the  right  to  ex- 
amine the  condition  of  the  hops  be- 
fore picking  to  determine  whether 
118  C^  J.— 22] 


they  would  produce  the  quality 
called  for,  "and  if  at  such  time  they 
should  on  such  examination  ascer- 
tain" that  the  growing  hops  were 
not  in  the  condition  required,  they 
may  terminate  the  contract.  Is  valid. 
Ullenthal  v.  Steams,  121  Fed.  197. 
(8)  A  contract  for  the  sale  of  the 
stock  of  a  corporation,  which  is  to 
be  binding  on  the  buyer  provided  his 
examination  of  the  books  of  the 
company  shall  be  satisfactory  and 
shall  prove  the  correctness  of  a 
covenant  as  to  its  eamlngs.  Is  not 
void  for  want  of  mutuality,  as 
not  necessarily  binding  on  the  buyer, 
slnee^  If  he  refused  to  take  the 
stock  on  a  tender  by  the  seller, 
speolfle  performance  could  be  decreed 
against  him.  Northern  Cent.  R.  Co. 
V.  Walworth,  193  Pa.  207,  44  A  263, 
74  AmSR  688.  (4)  A  contract  for  the 
sale  of  municipal  bonds  to  be  deliv- 
ered and  paid  for  in  the  future  is 
not  invalid  for  want  of  mutuality  be- 
cause of  a  provision  that  before  ac- 
ceptance of  the  bonds  the  seller 
shall  furnish  the  buyer  with  a  cer- 
tified transcript  of  proceedings  evi- 
dencing legality  of'  issue  to  the 
satiafaction  of  the  buyer's  counsel, 
as  such  provision  requlret^  the  buyer 
to  submit  the  evidence  to  his  coun- 
sel, and  the  counsel  to  pass  thereon 
In  good  faith,  and  not  capriciously. 
Midilean  Stone,  etc.,  Co.  v.  Harris, 
81  Fed.  928.  27  CCA  6. 

aiaM  to  reieet  arbitrarily  see  in- 
ftraTT70. 

BS.    See  supra  i  179. 

B6.  U.  8.  V.  McMuUen,  222  U,  8. 
460,  32  S.  Ct.  128,  66  U  ed.  269; 
AtlanUo  Pebble  Co.  v.  Lehigh  Valley 
R.  Co..  80  N.  J.  L.  336,  841,  98  A  410. 

"The  distinguishing  principle  may 
possibly  be  stated  to  be  that  where 
the  promise  has  for  its  subject- 
matter  something,  which  by  the 
terms  of  the  contract  Is  left  to  de- 
pend for  its  very  existence  upon  the 
future  election  of  the  promisoF,  it 
will  not  form  a  valid  consideration 
for  an  executory  contract,  but  where 
such  subject-matter,  in  the  normal 
and  bona  fide  course  of  events  as 
contemplated  by  both  parties  is  not 
thus  left  dependent,  it  will  form 
such  valid  consideration,  although 
there  may  be  elements  of  quantity, 
requirement,  selection,  etc.,  agreed 
to  be  left  to  the  future  discretion  of 
the  promisor."  Atlantic  Pebble  <3o. 
T.   Lehigh   Valley   R.   Co.,   supra. 

B7.  U.  S.  V.  McMullen,  222  U.  S. 
460,  82  set  .128,  66  L.  ed.  269. 

KnSaallty  of  eoBatrBstloa  ooatxaet 
feaevaUy  see  Building  and  Construc- 
tion Contracts  }  9. 

B8.  U.  S.  V.  McMullen,  222  U.  S. 
460.   32  set  128,  66  L.  ed.  269. 

se.    Qulgley  v.  Spencer  Stone  (%., 


148  Fed.  86,  74  (7CA  280.  See  Build- 
ing and  Construction  Contracts  |  28. 

60.  Marin  Water,  etc.,  Co.  v.  Saosa- 
lito,  168  Cal.  687,  148  P  767;  Semon 
Bache  v.  Coppes,  etc.,  Co.,  86  Ind.  A. 
361.  74  NE  43.  Ill  AmSR  171;  KIos- 
terman  v.  United  Electric,  etc,  Co., 
101   Md.    19.   60  A   361. 

[a]  ntastrattca^— A  contract  for 
the 'supply  of  water  to  a  town  Is  not 
invalidated  by  the  fact  that  the 
water  company  promises  to  "use  due 
diligence  to  maintain  its  pipes"  in 
good  condition,  to  employ  its  "best 
endeavors"  to  cause  an  adequate 
supply  of  pure  water  to  flow  through 
Its  conduits,  and  in  case  of  deficiency 
to  prorate  its  supply  between  the 
pariy  and  its  other  customers. 
Marin  Water,  etc,  Oo.  v.  Sausallto, 
168  CaL  687,  699,  143  P  767. 

6L  Klosterman  v.  United  Electric 
etc,  Co..  101  Md.  29.  80  A  261;  Wood 
V.  aiens  F^lls  Auto.  Co..  174  App^ 
Dlv.  880,  161  NTS  808. 

OS.  Klosterman  v.  United  Bleetria 
etc,  Co^lOl  Md.  29,  60  A  251. 

63.  Wood  v.  Glens  Palls  Auto. 
Co.,   174  App.  Dlv.  830,   161  NTS   808. 

6^  Klosterman  v.  United  Eleo- 
tric,  etc,  Co..  101  Md,  29,  60  A  851: 
Wood  v.  aiens  Falls  Auto.  Co^  174 
App.  Dlv.  830,  161  NTS  808;  Texas 
Seed,  etc  Co.  v.  Chicago  Bet,  etc 
(S).,    (Tex.  Civ.   A.)   1878W  747. 

[a]  ZUaatzatioa<— A  contract  for 
the  sale  of  onion  sets  to  be  grown 
"subject  to  crops"  is  not'unllateraL 
Texas  Seed,  etc.,  Co.  v.  Chicago  Set, 
etc,  <3o.,    CTex.  <3iv.  A.)  187  SW  747. 

65.  Keopple  V.  National  Wagon- 
stock  Co.,   104   Ark.  466,   149  SW  76. 

OS.  OpMoaa  f  miBdad  aa  aoaaMMra- 
Uam  see  supra  {  183. 

'      U.  8.— Ellis  V.  Dodge,  237  Fed. 


V.    Wetmore,     166 


n. 

860. 

Iowa. — ^Nlcholl 
NW  319. 

Ky.— KUlebrew  v.  Murray,  161  Ky. 
346,   151   SW  662. 

N.  D. — Great  Northern  R.  Co.  v. 
Sheyenne  Tel.  CN>.,  27  N.  D.  266,  146 
NW  1062. 

Vb — American  Agricultural  Chem- 
ical Co.  V.  Kennedy,  108  Va.  171,  48 
SE  868. 

[a]  mnatiattoaa,—(l)  A  phosphate 
raining  lease  for  ten  years  which 
does  not  give  the  lessor  the  right  to 
terminate  the  lease  within  that  time, 
or  oompel  the  lessee  to  begin  opera- 
tions, but  permits  the  lessee  to  begin 
work  at  any  time  within  ten  years, 
and  to  quit  when  he  chooses  on  notice 
that  the  land  does  not  contain  pay- 
ing quantities  of  phosphate  In  his 
opinion.  Is  lacking  in  mutuality. 
KUlebrew  v.  Murray.  151  Ky.  345.  161 
SW  662.  (2)  Contracts  between  a  rail- 
road oompainy  and  a  telephone  com- 
pany which  give  the  latter  the  priv- 
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plied  to  contraets  of  sale"  or  for  the  performance 
of  Bervices."  Where  an  independent  consideration 
passes  from  the  employee  in  addition  to  the  per- 
formance of  services,  the  duration  of  the  contract 
may  be  optional  on  his  part  without  impairing  its 
mutaality.'"  This  rale  is  applicable  in  the  case  of 
contracts  whereby  in  consideration  of  the  release 
of  a  claim  of  damage  the  employer  promises  the 
employee  employment,  but  the  employee  does  not 
agree  to  serve."  However,  an  option  to  terminate 
on  a  stated  notice,'''  such  as  is  commonly  ireserved 
in  employment  contracts,'"  or  for  a  cause  which  is 
either  specified  by  the  contract  or  rendered  ascer- 
tainable thereby,^*  will  not  render  the  contract  .void. 
However  it  has  been  held  that  a  contract  which 
provides  that  it  may  be  canceled  by  either  party 
is  invalid  for  lack  of  mutuality,  although  the  pro- 
vision f<^  cancellation  is  limited  by  an  agreement 
that  it  shall  be  "for  just  cause,"  there  being  no 
means  famished  for  determining  what  may  have 
been  the  particular  cause  or  causes  thereby  in- 
tended by  both  parties.^'    The  expression  in  a  eon- 


traet  of  a  contingency  whereby  the  oontraet  may 
be  terminated  by  the  act  of  either  party  ezelades 
the  idea  that  each  is  at  liberty  to  terminate  it  at 
any  time.''  It  has  been  held  that  the  employee 
cannot  complain  of  the  fact  that  the  employer  does 
not  agree  to  employ  him  for  any  definite  period, 
where  he  has  in  fact  been  employed  until  such  time 
as  he  sees  fit  to  abandon  the  employment.'^  Fur- 
ther, where  one  of  the  parties  is  acting  in  a  fidu- 
ciary capacity  for  a  third  person,  the  contract  is 
not  invalidated  by  a  right  to  terminate  for  the 
benefit  of  such  third  person."  A  contract  nnder 
which  the ,  purchaser  is  required  to  take  a  certain 
amount  of  g;oods  eat^  year  is.  invalid  where  it  eon- 
tains  a  provision  that  he  shall  be  released  if  be 
cannot  use  the  full  amount  "for  any  unforeseoi 
reason."" 

[$  189]  (11)  Time  for  Oontiiuiaiioe  or  Perfozm- 
anc6  Hot  Fixed.  Where  an  offer  is  accepted,  not 
by  a  promise,  but  by  the  performance  of  an  act, 
it  is  mutual,  although  no  time  is  stipulated  dnring 
which  performance  is  to  be  continned,*"  or  for 


lleffe  of  placing  telephones  In  two 
depots  In  consideration  of  free  serv- 
ice tor  It  are  not  mutual,  where  they 
are  subject  to  termination  at  the  will 
of  one  with  a  stipulation  that  no 
corresponding  rlgrht  should  be  ezer- 
olsed  by  the  other.  Oreat  Northern 
R.  Co.  V.  Sheyenne  Tel.  Co.,  27  N.  D: 
266,  146  NW  1062.  (S)  Where  a 
contract  for  the  sale  of  Roods  on 
commission  reserves  the  rlgnt  In  the 
principals  to  cancel  the  same  at  any 
time  If  In  their  judgment  the  agent 
la  not  properly  promoting  the  sale 
of  the  goods,  but  no  corresponding 
right  Is  reserved  to  the  agent.  It 
Is  Invalid.  Nlcholl  v.  Wetmore, 
(Iowa)   166  NW  S19. 

■Saot  oa.  rlglrt  to  apeolflo  ptforuij- 
MUM  see  Specific  Performance  [36 
Cyc  6$1]. 

WsoessttT  of  amtaallty  ••  taMda 
Sor  tnJnBotlon  see  Injunctions  {22 
Cyc  8B0]. 

68.  Velle  Motor  Car  Co.  v.  Kop- 
meler  Motor  Car  Co.,  194  Fed.  J24, 
114  CCA  284;  American  Agricultural 
Chemical  CO.  v.  Kennedy,  103  Va.  171, 
48  SB  868. 

68.  Slgsbee  v.  New  Bra  Mfg.  Co., 
96  Hlsa  679,  169  NTS  740;  Buston- 
aby  V.  Revardel,  71  Misc.  207,  130 
NTS  894;  Bowers  v.  Detroit  Southern 
R.  Co.,  26  Oh.  Clr.  Ct.  618;  Rogers  v. 
White  Sewing  ICacb.  Co.,  (Okl.)  167 
P  1044.  See  Vogel  v.  Pekoe  167  IIL 
«10,  42  NB  886,  80  LRA  491  (holding 
that  a  contract  to  employ  a  person 
to  work  "from  time  to  time,"  the 
service  to  continue  "only  so  long  as 
satisfactory"  to  the  employer,  and 
which  provides  a  forfeit  if  the  serv- 
ant quits  without  specified  notice,  ia 
void  for  want  of  mutuality,  and  such 
forfeit  cannot  be  set  oft  against 
wages  due). 

[a]  SUsatratloB. — ^An  agreement 
nnder  which  musicians  undertake  to 
play  at  a  restaurant  at  a  certain 
weekly  salary,  and  to  devote  their 
whole  time  exclusively  to  such  em- 
ployment for  two  years,  and  provid- 
ing that  their  salary  should  stop  If 
they  are  discharged,  the  proprietor 
being  entitled  to  renew  for  an  ad- 
ditional period  without  any  agree- 
ment on  his  iWTt  to  employ  the 
musicians  for  any  specified  period 
beyond  a  single  week.  Is  unilateral 
and  void.  Bustonaby  v.  Revardel,  71 
Misc.  207,  130  NTS  894. 

70.  Tellow  Poplar  liumber  Co.  v. 
Rule,  80  SW  686,  20  KyL  S006: 
Texas  Cent.  R.  Co.  v.  'Eldredge,  (Tex. 
Civ.  A.)  166  SW  1010;  Gulf,  etc.,  R. 
Co.  v.  Jackson,  29  Tex.  Civ.  A.  142, 
69  SW  89. 

71.  Ind. — Pennsylvania  <3o.  v. 
Dolan.  6  Ind.  A.  109,  82  NB  802,  61 
AmSR  289. 


Ky. — Tellow  Poplar  Lumber  Co.  v. 
Rule.  60  SW  686,  20  Kyt.  2006. 

Mich. — Steams  v.  Lake  Shore,  etc., 
R.  Co.,  112  Mich.  661,  71  NW  148. 

Minn. — Smith  v.  St.  Paul,  etc.,  R. 
Co..  60  Minn.  880.  62  NW  892. 

Nebr. — Carter  White  Liead  Co.  v. 
Klnlln,  47  Nebr.  409,  66  NW  636. 

Tex. — Bast  Line,  etc..  R.  Co.  v. 
Scott,  72  Tex.  70.  10  fiW  99,  18  Am 
SR  768;  Texas  Cent.  R.  Co.  v.  BI- 
dredge,  (Civ.  A.)  166  SW  1010;  Gulf, 
etc,  R.  <?o.  V.  Jackson.  29  Tex.  Civ.. 
A.  842,  69  SW  89. 

"It  is  Insisted  that  the  contract  is 
not  enforceable,  because  not  mutual; 
that  plaintiff  was  not  bound  to  work 
for  any  stated  time  for  the  defend- 
ant. In  a  case  where  no  considera^ 
tlon  passed  for  the  employment, 
there  might  be  force  In  this  conten- 
tion; but  In  this  case,  under  the 
proofs,  a  valuable  consideration  was 
paid  to  the  defendant  for  the  con- 
ditional agreement  which  the  de- 
fendant saw  lit  to  enter  into,  leaving 
It  optional  with  the  plalntiCC  to  con- 
tinue in  defendant's  employ, — the 
engagement  of  the  defendant  rest- 
ing, not  upon  the  consideration  of 
any  promise  by  the  plaintiff,  but 
upon  a  conaideratlon  actually  paid 
In  hand  at  the  time  of  the  engage- 
ment, namely,  the  compromise  of 
the  disputed  claim."  Steams  v.  Lake 
Shore,  etc  R.  Co.,  112  Mich.  661, 
658,  71  NW  148. 

78.  Thomas  v.  Anthony,  80  CaL  A. 
817,  167  P  888;  Realty  Adv.,  etc, 
Co.  V,  Bnglebert  Tyre  Co.,  89  Mlac 
871.  157  NTS  886.  But  see  Bills  v. 
Dodge^  237  Fed.  860  (where  it  was 
held  that  a  contract  between  a 
manufacturer  and  a  dealer  In  auto- 
mobiles which  provided  for  cancella^ 
tlon  by  either  party  on  fifteen  days' 
notice,  without  any  reason  being 
given  therefor  was  lacking  In  mu- 
tuality). 

73.  Cincinnati  Bxhlbltlon  Co.  v. 
Marsans,  216  Fed.  269;  McCall  Co. 
V.  Wright,  133  App.  Dlv.  62,  117  NTS 
776  [alt  198  N.  T.  143.  91  NB  516, 
81  LRANS  249];  Fhlladelphla  Ball 
Club  V.  Lajole,  202  Pa.  210.  51  A 
973,   90   AmSR  627,   68   LRA  227. 

[a]  nimrtrattons.— ( 1 )  A  ball 
player's  contract  is  not  deprived  of 
mutuality  by  the  right  reserved  in 
the  employer  to  terminate  the  con- 
tract on  ten  days'  written  notice 
and  payment  of  the  player's  travel- 
ing expenses  to  bis  home.  Phlla^ 
delphia  Ball  Club  v.  Lajole,  202  Pa. 
810,  61  A  978,  90  AmSR  627,  58  LRA 
227.  But  see  Weeghara  v.  KlUefer, 
216  Fed.  168,  171  (aff  216  Fed.  289, 
131  CCA  668,  LRA1916A  820]  (re- 
fusing an  Injunction  to  enforce  a 
ball    player's   contract    containing   a 


provision  allowing  the  employer  to 
terminate  it  on  ten  days'  notioe,  and 
stating  that,  while  a  contract  ex- 
isted, "if  broken  by  either  party, 
the  other  is  remedileos,  because  the 
courts  are  helpless  either  to  enforce 
Its  performance  or  to  award  dam- 
ages for  Its  breach");  American 
League  Baseball  Club  v.  Chaser  86 
Misc.  441.  149  NTS  6  (to  same  ef- 
fect); Philadelphia  Ball  Club  v. 
Hallman,  8  Pa.  Cte.  67  (where  the 
provision  for  ten  dayif  nbtlee  In  a 
ball  player's  contract  was  held  so 
to  deprive  it  of  mutuality  that  it 
would  not  be  specifically  enforced). 
(2)  A  contract  employing  an  adver- 
tising manager  for  a  term  of  six 
years  at  a  scale  of  oompensatlon 
beginning  at  six  thousand  dollars 
per  year  and  running  up  to  eighty- 
five  hundred  dollars  is  not  invali- 
dated by  a  provision  allowing  the 
employer  to  terminate  it  on  tldrty 
days'  notioe.  MoCall  Co.  v.  Wright. 
188  App.  Dlv.  62,  117  NTS  776  [aft 
198  N.  T.  143,  91  NB  616.  81  LRANS 
249].  (3)  A  written  agreement  by 
which  defendant  "agrees  to  hire  the 
employee  beginning  November  S6, 
1912,  from  month  to  month  at  the 
monthly  wage  of  860,"  and  which 
provides  that  the  employee  may 
terminate  it  by  giving  certain  no- 
tiee^  and  is  signed  by  defendant  and 
the  employee,  is  not  lacking  in  mu- 
tttallty.  Bossono  v.  .Stafford.  85 
Misc  68,  54,  146  NTS  1076. 

Moot  oa  xlgltt  to  mitMOa  pa>f  ocat- 
•aeo  see  Specific  Performance  {86 
Cyc  6811. 

7C  Mayo  v.  American  Malting 
Ck>.,  211  Fed.  946.  128  C!CA  448:  Quig- 
ley  V.  Spencer  Stone  (3o..  143  Fed.  86. 
74  CCA  880;  Llllenthal  v.  Steams. 
121  Fed.  197;  Semon  Bache  v. 
Coppes,  etc.,  (3o.,  86  Ind.  A.  861,  74 
NB  41,  111  AmSR  171:  Riley  v. 
Union  Sawmill  Co.,  128  La.  868,  48 
S  304. 

76.  Oakland  Motor  Car  Co.  v.  In- 
diana Auto.  Co.,  201  Fed.  499,  121 
CCA  819. 

78.  MoMullan  v.  Dickinson  Co.,  68 
Minn.  405,  65  NW  661,  668. 

77.  National  Oum,  etc,  Co.  ▼. 
Braendly,  27  App.  Dlv.  219,  61  NTS 
93. 

78.  White  V.  McCullagh,  74  W. 
Va.  160.  81  SB  720. 

7B.  Rehn-Zelher  Co.  v.  H.  B. 
Walker  CO.,  166  Ky.  6,  8,  160  SW  777. 
49   LRANS  694. 

80.  Flsk  Mln^  etc.  Co.  v.  Reed. 
32  Colo.  606,  77  P  240:  Rague  v.  New 
Tork  Ehrenlng  Journal  Pub.  Co.,  164 
App.  Dlv.  126,  149  NTS  668. 

[a]  aiBstration.  An  agreement 
to  pay  a  newsdealer  a  certain  sum 
per   week    so    long   as    he    abstained 


For  later  oaaaa,  daiMlopmasts  and  ehaafea  in  the  law  see  cumulative  Annotations,  same  title,  page  asd  note  aumbar. 
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perfomiance." 

[$  190]  (12)  WritincB  Bi<ned  hy  One  Party 
OiUy.  WHle  an  agreement  signed  by  one  party 
only,  Without  other  evidence  of  obligation  on,  or 
acceptance  by,  the  other  party,  will  ordinarily  be 
r^^arded  as  unilateral,"  yet  if  it  is  acted  on  by 
the  other  a  binding  agreement  may  result."  Where 
the  contract  is  executed  in  duplicate,  each  party 
signing  separate  copies  but  neither  sigfning  both, 
it  is  not  therefore  void  for  lack  of  mutuality." 

[i  191]  (13)  OontractB  of  Sale.  A  contract  of 
sale  is  mutual  where  it  contains  an  agreement  to 


from  the  Bait  and  distribution  of  a 
particular  paper  is  mutual,  where 
the  newsdealer  relinquishes  the  sale 
of  such  paper  and  continues  to  ab- 
stain from  the  sale.  Rague  v.  New 
Torh  ETveninK  Journal  Pub.  Ck>.,  1(4 
App.  Dlv.  12%,  149  NTS  668.  C6m- 
pare  Oallacher  Y.  Eioultable  Gas 
Liirht  Co.,  141  Cal.  6B»,  76  P  329 
(holding  that  a  contraet  whereby  the 
occupant  of  a  hotel  agreed  to  take 
eras  from  a  gas  company  and  pay  a 
certain  price  per  thousand  cubic  feat, 
and  the  company  agreed  to  furnish 
the  gas  at  a  certain  price,  was  not 
void  for  want  of  mutuality,  because 
no  definite  time  was  fixed  for  the 
continuance  of  the  service). 

81.  Cooper  v.  Dixie  Cotton  Co., 
144  Oa.  t>.  8*  SB  24};  Lels  v.  Sin- 
clair, C7  Kan.  748.  74  P  2«1:  Andrews 
V.  Uncle  Joe  Diamond  Broker,  44 
Wash.  668,  87  P  947;  McCafTrey  v. 
Gerrlei  I  Man.  ES9. 

ta}  DlastratloB.— -An  agreement 
whereby  a  pawnbroker  accepted  a 
diamond  ring  as  security  for  a  loan 
of  fifty  dollars,  and  providing  that 
the  pledgor  should  repay  sixty-five 
dollars  if  the  loan  were  paid  within 
a  year,  or  seventy-flve  dollars  if  It 
were  not  paid  within  a  year,  was 
not  invalid  as  being  unilateral  on 
account  of  its  failure  to  fix  the  time 
within  which  the  pledgor  might  re- 
deem where  the  tender  of  seventy- 
five  dollars  was  made  within  a  rea- 
sonable time  after  the  expiration  of 
a  year,  and  was  kept  good.  An- 
drews V.  Uncle  Joe  Diamond  Broker, 
44  -VTash.  668,  87  P  947. 

8a.  Mich. — Co-operative  Tel.  Co. 
T.  Katus,  140  Mich.  367,  108  NW  814, 
112  AmSR  414:  McDonald  v.  Bewick. 
SI  Mich.  79.  li  NW  240. 

Minn. — Stensgaard  v.  Smith,  43 
Minn.  11,   44  NW  669,   19  AmSR  20S. 

N.  T. — Baylies  v.  Automatic  Fire 
Alarm  Co.,  70  App.  Dlv.  6B7,  75  NTS 
555:  Do  Beerski  v.  Paige,  47  Barb. 
172  raff  36  N.  T.  5S7T;  Brlggs  v. 
Smith,  4  Daly  110;  Wood  v.  Edwards, 
19  Johns.  205. 

Or. — Reld  V.  Savage,  59  Or.  801,  117 
P  806. 

Pa. — ^Trenwith  v.  Meeser,  84  Leg 
Int  140:  Gettysburg  R.  Co.  v.  Kohler, 
3  LancBar  10. 

Tenn. — Officer  v.  Sims,  2  Heisk. 
501. 

[a1  Xt  la  iMt  n»otmamry  for  both 
parties   to   a  contract   to   sign   it  to 

£revent  the  contract  from  being  uni- 
Lteral,  and  a  contract  Is  sometimes 
unilateral  if  both  parties  do  sign  It. 
Phillips  V.  Kiser,  8  Oa.  A.  634,  70  SB 
79. 

[b]  WksB*  aa  oral  agMsmsni  oon- 
tans  m«ta«l  pvomlsss  and  la  not 
within  the  statute  of  frauds,  the  con- 
tract is  not  unilateral,  for  the  rea- 
son that  but  one  of  the  parties 
signed  a  subsequently  written  letter 
stating  the  terms  of  the  contract. 
Pope^  etc.,  Co.  v.  Orantteville  Mfg. 
Co..  1  Oa.  A.  176,  57  SB  949. 

VsoascMjr  of  alcastare  cenamlly 
see  supra  |  128. 

Oaasa  vudav  tk*  statnta  of  (Mnds 
see  Frauds,  Statute  of  [20  Cyo  2723. 

83.  Jaeger  v.  Shea,  (Md.)  99  A 
9S4.     See  supra  |  182. 

84.  Oehler  v.  Conrad  Schopp  Fruit 
Co..  162  Mo.  A.  446,  142  SW  811. 

as.    n.   S.— Meier  Dental  Mfg.  CO. 

V.  Smith,  287  Fed.  5**,  160  CCA  445. 

Arlc — FMeral  Realty  Co.  v.  Bvlns, 


120  Ark.  2B9,  179  SW  844;  Wilkes  v. 
Stacy.  113  Ark.  556,  169  SW  796. 

Colo. — Strauss  v.  Brier,  57  Colo.  65, 
140  P  183. 

Oa. — Hamby  v.  Truitt,  14  Oa.  A. 
615.   81  SB  693. 

III.— Richmond-Smith  Co.  v.  Rich- 
ardson, 188  III.  A.  204. 

Ky.— Ayer,  etc..  Tie  Co.  v.  O'Ban- 
non,  164  ky.  84.  174  SW  783. 

N.  C— Holt  V.  Wellons,  163  N.  C. 
124.   79  SB  460. 

Tenn. — Nashville  Fourth  Nat  Bank 
V.  Stahlman.  132  Tenn.  367,  178  SW 
942,  LRA1916A  568. 

Tex. — ^Bender  v.  Bender,  (Civ.  A.) 
187  SW  785. 

86.  U.  8. — American  Snne  Art  Co. 
V.  Simon,  140  Fed.  529,  72  CCA  45; 
Cold  Blast  Tranap.  Co.  v.  Kansas 
City  Bolt,  etc.,  Co.,  114  Fed.  77,  62 
CCA  26,  67  L.RA  696. 

Oa — Mallett  v.  Watklns.  1S2  Oa. 
700.  64  SB  999,  131  AmSR  226;  Cooley 
V.  Mossl  128  Oa.  707,  61  SB  626;  H\ig- 
glns  V.  Southeastern  Lime,  etc..  Co.. 

121  Oa.  311.  48  SB  988;  Bashlnskl  v. 
Lake,  9  Oa,  A.  863,  71  SB  702;  Luke 
V.  Livingston,  (A.)  70  SB  21. 

111. — Olson  V.  WhlfTen,  176  IlL  A. 
182. 

Ind. — ^Besslre  v.  Corn  Products 
Mfg.  Co.,  47  Ind.  A.  298,  94  NB  363. 

Iowa.;— Burge  v.  Oough.  168  Iowa 
183,   133  NW  340. 

La.— Harang  v.  Ragan,  184  La.  201. 
68  S  876:  Kaplan  v.  Whitworth,  116 
La.  337,  40  8  723. 

Mich. — Bliss  Furniture  Co.  v.  Nor- 
ris,  129  Mich.  11,  87  NW  1041. 

Mo.— Qulgley  v.  King,  182  Mo.  A. 
196,  168  SW  286;  Cal  Blrsch,  etc., 
Iron,  etc.,  Co.  v.  Paragould^_etc.,  R. 
Cb.,    148   Mo.   A.    173,    12?    SW  621. 

Mont. — Sandeen  v.  Russell  Lumber 
Co.,  46  Mont.  273,  122  P  913. 

N.  T.— Booth  v.  Mllllken,  194  N.  T. 
5B3,  87  NB  1115  [aft  127  App.  Dlv. 
622.  Ill  rrrs  791};  Joseph  v.  Sul»- 
berger,  136  App.  Dlv.  499, 121  NTS  73; 
Jackson  v.  Alpha  Portland  Cement 
Co.,  122  App.  DTv.  346,  106  NTS  1052; 
Hempstone  v.  Koehler,  126  NTS  1094. 

N.  C. — Rankin  v.  Mltchem,  141  N.  C. 
277,  83  SB  864. 

Or. — Collins  v.  Keller,  62  Or.  1(9, 
124  P  681. 

S.  C. — Calvary  Baptist  Church  v. 
Dart,  68  8.  C.  22l,  47  SB  66. 

Tex. — HoughtUng  v.  Ehibank,  (Civ. 
A.)186  SW  364. 

Wash. — Spokane  Canal  Co.  v.  Cott- 
man,  61  Wash.  357,  112  P  388. 

87.  U.  S. — Oakland  Motor  Car  Co. 
V.  Indiana  Auto.  Co.,  201  Fed.  499,  121 
CCA  319;  Velie  Motor  Car  Co.  v. 
Kopmeler  Motor  Car  Co.,  194  Fed.  824, 
381.  114  CCA  284  [clt  Cycl:  Hasel- 
hurst  Lumber  Co.  v.  MeroantUe  Lum- 
ber, etc.,  Co.,  166  Fed.  191;  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt,  etc., 
Co.,  114  Fed.  77,  52  <X;A  25,  67  LRA 
696;  Harvester  King  Co.  v.  Mitchell, 
etc.,  Co.,  89  Fed.  173;  Greene  v.  Sigua 
Iron  Co.,   88  Fed.   203,  31  CCA  458. 

Ark. — Bagnell  Timber  Co.  v.  Spann, 
102  Ark.  621,  146  SW  646. 

On. — ^Haynes  Auto.  Co.  v.  Turner, 
18  Ga.  A.  22.  88  SB  717;  Martin  v. 
(%x,  13  Oa.  A.  236,  79  SB  39. 

111. — Joseph  Schlltc  Brewing  Co.  v. 
Komp,  118  111.  A.  6(6. 

Iowa. — Nlcholl  V.  Wetmore,  166 
NW  819. 

Mo. — Hudson  v.  Browning,  264  Mo. 
58,  174  SW  393;  Campbell  v.  Ameri- 
can Handle  Co.,  117  Mo.  A.  19,  94  SW 
816. 


«ell  on  the  one  side  and  an  agreement  to  purchase 
on  the  other.*?  But  it  is  not  mutual  where  there  is 
an  obligation  to  sell  but  no  obligation  to  purchase,'* 
or  an  obligation  to  purchase  but  no  obligation  to 
sell.*^  So  a  contract  to  sell  personal  property  is 
void  for  want  of  mutuality  if  the  quantity  to  bo 
delivered  is  conditioned  entirely  on  the  wiU,  wish, 
or  want  of  the  buyer,'"  but  is  valid  if  the  quantity 
is  ascertainable  otherwise  than  by  the  will  of  the 
buyer  with  reasonable  certainty.'*  For  example,  an 
accepted  offer  to  furnish  such  goods  as  shall  be  re- 
quired or  consumed  by  an  established  business  may 

_  N.  T. — Goodyear  v.  H.  J.  Koehler 
Sporting  Goods  Co.,  169  App.  Dlv.  116, 
148  NTS  1046;  Cary  v.  Appo,  84  NT^ 
6(9. 

Oh. — Artemus-Jelllco  Coal  Co.  v. 
Ulland.  28  Oh.  Clr.  Ct.  437. 

Va — American  Agricultural  (Theml- 
cal  Co.  V.  Kennedy,  103  Va  171,  48 
SB  8(8. 

88.  XT.  S.— T.  B.  Walker  Mfg.  Co. 
V.  Swift,  200  Fed.  629,  119  CCA  27, 
48  LRANS  730;  Santaella  v.  Otto  F. 
Lange  Co.,  155  Fed.  719,  84  CCA  146; 
Dennis  v.  Slyfleld.  117  Fed.  474,  64 
CCA  520:  Cold  Blast  Transp.  Co.  v. 
Kansas  City  Bolt,  etc.,  Co.,  114  Fed. 
77,  52  CCA  25,  57  LRA  69(;  Columbia 
Wire  Co.  v.  Freeman  Wire  Co.,  71 
Fed.  802;  American  Cotton  OH  Co.  r. 
Kirk,  88  Fed.  791.  16  CCA  640. 

Ala. — Mclntyre  Lumber,  etc.,  Co.  v. 
Jackson  Lumber  Co.,  166  Ala  2(8,  51 
S   7(7,   138  AmSR   66. 

Colo. — Stiles  V.  MeClellan,  6  Colo. 
89. 

Oa. — Morrow  v.  Southern  Express 
Co..  101  Ga  810,  28  SB  998. 

111. — Minnesota  Lumber  Co.  v. 
Wbltebreast  Coal  Co.,  160  111.  86,  4S 
NB  774,  81  LRA  629;  Wrlsley  Co.  v. 
Mathleson  Alkali  Works.  107  111.  A. 
379. 

Ky. — Stelnwender-StofBregen  Coffee 
Co.  V.  F.  T.  Ouenther  Grocery  Co.,  80 
SW  1170,  1171,  26  KyL  270  tquot 
Cyc]. 

La. — Campbell  v.  Lambert,  36  La 
Ann.   86.   61  AmR  1. 

Md. — Parks  v.  Grifflth.  etc.,  Co..  128 
Md.  233.  91  A  681;  Baltimore,  etc.,  R. 
Co.  V.  Potomac  Coal  Co.,  61  Md.  327. 
84  AmR  316. 

Mass. — Thayer  v.  Burdiard,  99 
Mass.   508. 

Mich. — ^Hickey  v.  O'Brien.  123  Mich. 
611,  82  NW  241,  81  AmSR  227,  4S 
LRA   896. 

Minn Stensgaard     v.     Smith,     48 

Minn.   11,  44   NW  669,   19  AmSR  206. 

N.  T. — Barrow  SS.  Co.  v.  Mexican 
Cent.  R.  Co..  134  N.  Y.  IB,  31  NB 
261,  17  LRA  369;  Rafolovlta  T. 
American  Tobacco  Co.,  73  Hun  87,  26 
NTS  1086;  Bast  v.  Cayuga  Lake  Ice 
COj  21  NTS  887. 

Tex. — ^Houston,     etc.,     R.     Co.     v.  • 
Mitchell,  88  Tex.  85:  Tyler  Ice  <>>.  y. 
Coupland,  44  Tex.  Civ.  A.  383,  99  SW 
183;  Bl  Paso  Gas,  etc.,  Co.  v.  Bl  Paso. 
22   Tex.  Ctv.   A.   309,    54    SW   798. 

Wis. — Telpel  v.  Meyer,  106  Wis.  41, 
81  NW  982;  Hoftman  v.  Maffloll,  104 
Wis.  630,  80  NW  1032,  47  LRA  427: 
Wells  v.  Milwaukee,  eta.  R.  Co.,  SO 
Wla  605. 

88.  Camjjfleld  v.  Bauer,  164  Fed. 
833,  91  CCA  804;  Cold  Blast  Transp. 
(>>.  V.  Kansas  City  Bolt,  etc^  Co..  114 
Fed.  77,  80,  52  CCA  26,  67  iLra  696; 
Finch  V.  Zenith  Furnace  Co.,  146  111. 
A.  257  [aft  246  111.  686,  92  NB  6211; 
Parka  v.  Orlfilth,  etc.,  Co.,  US  Md. 
233,  91  A  681:  Laclede  Constr.  Co.  v. 
Tudor  Iron  Worics.  169  Mo.  137.  (9 
SW  884. 

"The  line  of  demarkation  between 
valid  and  invalid  contracts  here  runs 
between  the  requirements  of  ma- 
chinery, or  of  an  eetabllshed  busi- 
ness, and  the  wants,  desires,  or  re- 
quirements of  the  tentative  vendee; 
and  that  because  the  former  ai;e 
either  reasonably  certain,  or  may  be 
made  so  by  evidence,  while  the  latter 
are  conditioned  by  the  will  of  the 
tentative  vendee  aJone,  and  are  both 
uncertain  and  capable  of  infinite 
variation."    Cold  Blast  Transp.  Co.  v. 
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be  enforced,*"  although  an  accepted  offer  to  fumi'sh 
such  qnantities  aa  the  acceptor  may  want  or  desire 
in  hi3  busineas  is  invalid.*^  Convetsely  a  contract 
to  take  the  entire  ontpnt  of  a  given  plant  or  busi- 
neas is  valid,"^  but  an  agreement  to  purchase  all 
that  the  manufacturer  desires  to  sell  at  a  specified 
price  is  void.**     In  some  oases  a  distinction  has 


been  drawn  between  contracts  in  which  the  use  of 
ihe  commodity  purchased  is  but  an  incident  to  the 
carrying  on  of  the  business  itself,  and  those  in 
which  the  purchase  and  use  of  the  commodity  is 
the  main  business  of  the  purchaser,  holding  that  in 
the  latter  ease  an  agreement  to  purchase  such  an 
amount   as  will  be  required  is  invalid.**     In  the 


ICanaas  City  Bolt,  etc.,  Co..  supra. 

[a]  XUnatratlon.— A  proposition  to 
a  contractor  having  a  contract  for 
the  construction  of  a  specifled  build- 
ing, to  furnish  him  with  all  of  the 
timber  of  a  specifled  quality  and  di- 
mension tor  that  bulldlnar.  when  ac- 
cepted, constitutes  a  valid  contract. 
Campfleld  v.  Sauer,  164  Fed.  88S.  91 
CCA  S04. 

90,  U.  8. — Conley  Camera  Co.  T. 
Hultlscope,  etc..  Co.,  216  Fed.  692,  133 
CCA  96;  T.  B.  Walker  Mfg.  Co.  v. 
Swift.  200  Fed.  529,  119  CCA  27.  43 
LRANS  730;  Golden  Cycle  Mln.  Co.  v. 
Bapson  Coal  Mln.  Co.,  188  Fed.  179, 
112  CCA  96;  Lima  Locomotive,  etc., 
Co.  V.  National  Steel  Castings  Co., 
156  Fed.  77,  83  CCA  693,  11  LRANS 
713;  Kllpsteln  v.  Allen,  123  Fed.  992; 
Loudenback  Fertiliser  Co.  v.  Tennes- 
see Phosphate  Co.,  121  Fed.  298.  58 
CCA  120,  61  LRA  402;  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt,  etc., 
Co.,  114  Fed.  77.  62  CCA  25,  67  LRA 
696;  Manhattan  Oil  Co.  v.  Richardson 
LubricaUng  Co..  113  Fed.  923,  61  CCA 
C58:  American  Cotton  Oil  Co.  v.  Kirk, 
<8  Fed.  791.  16  CCA  640. 

Cal. — Bartlett  Springs  Co.  v.  Stand- 
ard Box  Co.,  16  Cal.  A.  671,  674.  117 
P  934  tquot  CycJ. 

Ga.— Atlanta  Oil,  etc,  Co.  v.  Phos- 
phate Mln.  Co..  144  Oa.  76.  86  SB  216. 
III. — National  Furnace  Co.  v.  Key- 
atone  Mfg.  Co.,  110  111.  427;  Warden 
Coal  Co.  V.  Meyer,  98  IlL  A.  640: 
Hercules  Coal,  eta,  Co.  v.  Central 
Inv.  Co.,  98  111.  A.  427. 

La. — Smith  v.  Morse,  20  La.  Ann. 
220. 

Mich. — ^Dailey  Co.  v.  Clark  Can  Co., 
128  Mich.  691,  87  NW  761;  Hlckey  v. 
O'Brien,  128  Mich.  611.  82  NW  241.  81 
AmSR  227.  49  LRA  594.  But  see 
Cooper  V.  Lansing  Wheel  Co..  94 
Mich.  272.  64  NW  39,  84  AmSR  841 
(where  it  was  held  that  the  offer  of 
a  manufacturer  to  deliver  to  plaintiff 
all  the  goods  of  a  specifled  class,  at 
specifled  prices,  that  plaintiff  may 
need  during  the  season  Is  a  mere 
offer  by  the  manufacturer  to  furnish 
the  goods,  which  he  has  a  right  to 
withdraw  at  any  time  before  it  is 
acted  on,  even  though  accepted  by 
plaintiff;  but  after  he  has  filled  an 
order  at  the  prices  specifled.  and  has 
thus  had  the  benefit  of  a  sale,  the 
entire  contract  becomes  valid  and 
binding,  and  he  cannot  thereafter  de- 
cline to  flU  further  orders.  This  de- 
cision is  clearly  wrong  on  both 
points.  On  the  first,  because  we  have 
seen  that  the  promise  to  buy  all  the 
goods  that  he  needed  limited  plaln- 
tUTs  freedom  of  choice  and  was  a 
good  consideration  for  the  promise; 
on  the  second,  because  if  It  was 
■Imply  an  offer,  the  order  for  a  cer- 
tain quantity  of  the  goods  was  a 
contract  to  deliver  the  quantity 
ordered  and  not  all  that  plaintiff 
might  order  in  the  future). 

Minn. — Scott  v.  T.  W.  Stevenson 
Co.,  ISO  -Minn.  151.  168  NW  316. 
Compare  Ames-Broolcs  Co.  v.  iStna 
Ins.  Co..  83  Minn.  346.  360.  86  NW 
844  (where  a  contract  on  behalf  of 
defendant  .  to  Insure  at  stipulated 
rates  plaintiff's  grain  cargoes  on  the 
Oreat  Lakes  for  the  shipping  season 
was  sustained,  and  the  court  said: 
"Plaintiff  was  engaged  In  an  estab- 
lished business,  of  which  the  insur- 
ance of  Its  cargoes  was  a  part;  and 
the  plaintiff,  as  the  evidence  tends 
to  show,  absolutely  promised  the  de- 
fendants that  they  snould  have  such 
Insurance  for  the  year  1899  on  all  of 
Its  cargoes  to  Buffalo  and  lower  lake 
ports,  and  they.  In  turn,  promised  to 
write  the  Insurance  upon  the  terms 
of  the   1898   contract.     This   presup 


poses  the  continuance  of  the  plain- 
tiff in  the  business  for  the  year  1899, 
and  included  by  necessary  intend- 
ment a  promise  on  its  part  not  to 
give  such  insurance  to  any  other 
party.  This  was  a  sufficient  consid- 
eration for  the  defendants'  prom- 
lee"). 

N.  T.— Wells  V.  Alexandre,  180  N. 
T.  642,  29  NB  142,  16  LRA  818;  Holts 
V.  Schmidt,  69  N.  T.  253;  Levey  v. 
New  York  Cent.,  etc.,  ,R.  Co.,  4  Misc. 

416,  24  NTS  124  [aff  144  N.  Y.  649 
mem.  39  NB  493  mem];  Bast  v.  Ca- 
yuga Lake  Ice  Line  Co..  21  NTS  877. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Cons.  Coal,  etc..  Co..  8  Oh.  Dea  (Re- 
print) 866,  7  ClncLBul  200. 

Tex. — Orand  Prairie  Gravel  Co.  v. 
Joe  B.  Wills  Co..  (Civ.  A.)  188  SW 
680. 

Utah. — ^Western  Macaroni  Mfg.  Co. 
V.  Flore.  47  Uteh  108.  161  P  984. 

Wis. — Bxcelslor  Wrapper  Co.  v. 
Messlnger,  116  Wis.  649,  93  NW  469; 
Lens  V.   Brown,    41   Wis.   172. 

Compare  Drake  v.  Vorse.   62  Iowa 

417,  3  NW  466  (where  plaintiff  agreed 
to  make  for  defendant  all  the  cast- 
ings which  he  might  desire  in  his 
business  in  the  manufacture  of 
school  furniture  during  a  particular 
year,  and  it  was  held  that  the  con- 
tract did  not  preclude  defendant 
from  entering  Into  a  partnership, 
nor  would  it  become  obligatory  on 
the  firm). 

[a]  XUiiatxattoaa.F— (1)  A  contract 
whereby  defendant  agreed  to  furnish 
to  plaintiff's  order  a  certain  grade  of 
gravel  in  such  amounts  as  plaintiff 
should  order,  not  to  exceed  fifteen 
carloads  daily  for  eighteen  months, 
and  to  load  and  ship  as  many  as  fif- 
teen cars  a  day  to  plaintiff  when  or- 
dered, and  under  which  plaintiff  was 
to  order  from  defendant  all  the 
gravel  used  in  the  conduct  of  his 
buslnesa.  and  to  accept  the  maxi- 
mum of  fifteen  cars  per  day,  entered 
into  when  defendant's  representative 
knew  who  plaintiff's  customers  were, 
and  that  a  part  of  them  would  pos- 
sibly require  as  much  as  fifteen  cars 
per  day,  and  when  he  knew  the  extent 
of  plaintiff's  business,  and  that'lt  was 
increasing  and  profitable,  was  not 
lacking  in  mutuality  on  the  grround 
that  the  quantity  of  gravel  to  De  de- 
livered was  conditional  by  the  will, 
wish,  or  want  of  one  of  the  parties 
to  the  contract.  Grand  Prairie  Gravel 
Co.  v.  Joe  B.  Wills  Co.,  (Tex.  (31v. 
A.)  188  SW  680.  (2)  An  agreement 
br  one  party  to  furnish  and  by  the 
other  party  to  purchase  all  the  coal 
of  a  stated  kind  which  the  second 
party  "miey  use"  In  the  operation  of 
a  mine  an<l  reduction  works  during 
a  limited  time  Is  valid.  Golden  Cycle 
Min.  Co.  V.  Rapson  Coal  Mln.  O., 
188  Fed.  179,  112  CCA  96. 

91.  Cold  Blast  Transp.  Co.  v.  Kan- 
sas City  Bolt,  etc.,  Co.,  114  Fed.  77, 
62  CCA  25,  67  LRA  696;  Joliet  Bot- 
tling Co.  V.  Joliet  Citisens'  Brewing 
Co.,  254  111.  216.  98  KB  263  [aff  164 
111.  A.  490);  Hlgble  v.  Rust,  211  111. 
333,  71  NB  1010,  103  AmSR  204  faff 
112  111.  A.  218J;  Cartervllle  Coal  Co. 
v.  Covey-Durham  Coal  Co.,  186  111.  A. 
168;  American  Refrigerator  Transit 
Co.  V.  Chilton.  94  111.  A.  6.  See 
Crane  v.  Crane,  105  Fed.  869  (where 
the  court  distinguishes  between  a 
contract  to  furnish  another  with 
such  supplies  as  may  be  needed  dur- 
ing a  specified  period  of  time  •  for 
some  certain  business  or  manufac- 
ture, or  with  such  commodities  as 
the  purchaser  has  already  contracted 
to  furnish  to  others,  the  quantity  in 
such  cases  being  capable  of  at  least 
I  approximate     estimation     when     the 


contract  is  made,  and  an  agreement 
by  a  wholesale  dealer  to  supply  a  re- 
taller  during  a  certain  time,  at 
stated  prices,  with  so  much  of  a 
commodity  as  the  purchaser  may  re- 
quire for  his  trade.  The  former  in 
the  opinion  of  the  court  is  good;  but 
the  latter  is  not,  for  the  reason  that 
It  leaves  It  practically  optional  with 
the  purchaser  to  Increase  or  dimin- 
ish his  orders  with  the  rise  or  fall 
of  prices,  as  may  be  most  to  his  ad- 
vantage and  the  corresponding  dis- 
advantage of  the  seller.  Hence  In  the 
opinion  of  the  court  there  la  no  mu- 
tuality): Bailey  v.  Austrian,  19  Minn. 
686  [foil  Tarboz  v.  Gotzlan,  20  Minn. 
189]  (where  the  court  reasoned  that, 
as  the  acceptor  might  go  out  of  busi- 
ness when  he  pleased,  there  wax  no 
engagement  on  his  part  to  "Nvant" 
any  of  the  goods  offered). 

[a]  Zllnstratlaaa< — (1)  A  contract 
requiring  a  brewery  to  fUmlsh  a  bot- 
tling company  satisfactory  beer  in 
a  sufficient  quantity  to  supply  the 
bottling  company's  demand  Is  In- 
valid. Joliet  Bottling  Co.  V.  Joliet 
Cltlsens*  Brewing  Co.,  264  HL  215,  »8 
NB  268  (aff  164  III.  X.  4»0f.  (2) 
Where  plaintiff's  offer  to  furnish  de- 
fendant all  the  five-pound  Jelly  palls 
he  wanted  was  accepted  by  him.  but 
defendant  who  was  an  extensive 
dealer  In  palls,  supplying  many  cus- 
tomers, neither  agreed  to  take  or 
want  such  pails  as  he  might  sell'  In 
his  trade  nor  to  take  or  want  any 
pails  whatsoever.  HIgble  v.  Rust,  , 
211  111.  883.  71  NB  1010,  103  AmSR 
204  (aff  112  IlL  A.  218]. 

M.  Ramey  Lumber  Co.  v.  John 
Schroeder  Lumber  Co..  287  Fed.  39. 
150  CCA  241;  Mclntyre  Lumber,  etc 
Co.  v.  Jackson  Lumber  (^..  166  Ala. 
268.  51  S  767,  138  AmSR  66:  EI  Do- 
rado Ice,  etc..  Mill  Co.  V.  Klnard.  96 
Ark.  184.  181  SW  460.  See  Burgess 
Sulphite  Fibre  Co.  v.  Bloomfield,  180 
Mass.  283,  62  NB  367  (where  a  con- 
tract to  buy  all  the  scrap  Iron  de- 
fendant desired  to  sell  was  sus- 
tained). 

,[a]  XUaattaUoa. — A  contract  by  a 
lumber  company  to  sell  all  the  lum- 
ber of  certain  grades  it  should  "man- 
ufacture or  own"  during  a  season 
is  not  void  for  lack  of  mutuality. 
Ramey  Lumber  Co.  ▼.  John  Schroe- 
der Lumber  Co..  237  Fed.  89.  160  CCA 
241. 

98.  Mclntyre  Lumber,  etc.  Co.  v. 
Jackson  Lumbeir  Co.,  165  Ala.  268. 
51  8  767.  138  AmSR  66. 

"The  mere  fact  that  the  amount 
of  the  product  is  uncertain  or  de- 
pends upon  the  will  or  efforts  of  the 
manufacturer,  does  not  render  the 
contract  void.  It  is  the  fact  that 
whether  he  will  be  bound  dependa 
upon  his  will  or  caprice  that  rendera 
the  contract  void.  All  contracts  for 
the  entire  output  of  a  given  plant 
or  business,  of  course,  as  to  the 
amount  produced,  depend  more  or 
less  upon  the  will  and  efforts  of  the 
manufacturers;  likewise  does  the 
amount  of  the  purchase  of  all  the 
materials  a  party  may  need  In  his 
business  depend  in  a  measure  upon 
his  will  and  efforts."  Mclntyre  Lum- 
ber, etc..  Co.  V.  Jackson  Lumber  Co.. 
166  Ala.  268,  271,  51  S  767,  188  Ajn 
SR  66. 

94.  Jenkins  v.  Anaheim  Sugar  Co.. 
237  Fed.  278.  But  see  Minnesota 
Lumber  Co.  v.  Whitebreaat  0>al  Co.. 
160  111.  85,  43  NB  774,  31  LRA  529 
(where  a  contract  for  the  purchase 
and  sale  of  the  requirements  of  a 
coal  company  engaged  in  the  pur- 
chase, use,  and  sale  of  coal  In  Ita 
business  was  valid);  Hlckey  v. 
O'Brien.    123   Mich.    611,    82   NW   241. 


r«r  latex  eaass,  derelopmasta  and  oksagea  in  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 
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.cases  r^^ded  as  creating  valid  contracts  the  ob- 
ligation not  to  sell  to,"'  or  to  buy  from"  anyone 
else,  than  the  other  party  to  the  contract  furnishes 
an  obligtvtion  rendering  the  agreement  mutual. 
Accepted  orders  for  goods  under  contracts  void 
within  these  rules  constitute  sales  of  the  goods 
thns  ordered  at  the  prices  named  in  the  contracts, 
but  they  do  not  validate  the  agreements  as  to  arti- 
cles which  the  one  refuses  to  purchase,  or  the  other 
refuses  to  sell  or  to  deliver,  under  the  void  con- 
tracts, because  neither  party  is  bound  to  take  or  to 
deliver  any  amount  or  quantity  of  these  articles 
therenndbr.*'    Or,  as  it  has  been  otherwise  stated. 


the  ag^ement  constitutes  a  continuing  offer  to  sell 
on  the  part  of  the  offerer,  which  offer  becomes 
effective  as  a  contract  pro  tanto  when  accepted  by 
an  order  of  g^oods  before  it  is  withdrawn"  or  before 
it  expires  by  limitation  of  time." 

[$  192]  (14)  Contracts  for  Senricea.  Where  one 
party  agrees  to  perform  services  and  the  other  to 
accept  and  pay  for  them,  the  contract  is  mutual.^ 
But  where  there  is  an  agreement  to  perform,  %ith 
no  correlative  obligation  to  accept  and  pay,  there  is 
no  binding  contract,'  or  where  one  party  is  -bound 
to  pay  but  the  other  is  not  bound  to  perform.' 
Mutuality  is  also  lacking  where  the  contract  is  d&^ 


«1  AmSR  227.  4»  L.RA  694  (where  an 
agreement  to  furnish  all  the  Ice  that 
the  purchasers  mi^ht  require  to  carry 
on  their  lea  business  In  a  particular 
city  for  a  period  of  Ave  years  at  a 
fixed  price  waa  sustained);  Western 
Macaroni  HfK.  Co.  y.  Flore,  47  Utah 
108,  161  P  984  (sustalnlnK  a  con- 
tract declaring  that.  In  considera- 
tion of  the  exclusive  purchase  from 
?ilalntlS  of  all  the  macaroni  that  de- 
endant  should  use,  plaintiff  agreed 
to  sell  macaroni  at  wholesale  prices 
and  to  refrain  from  selling  to  other 
retail  dealers  and  private  consum- 
ers). 

[a]  SlaooaaloB  of  ftiatlaotloa'— 
"The  books  are  full  of  cases  .  .  . 
to  the  effect  that  a  contract  binding 
one  party  to  sell,  and  the  other  party 
to  buy,  all  of  the  "reauiremcnts'  of 
the  tatter's  established  business  as 
to  a  given  commodity,  will  be  en- 
forced, and  this  because  of  the  fact 
that   the   ascertainment   of   such   re- 

3uirement  la  possible  with  sufficient 
efiniteness  and  certainty;  the  sub- 
ject-matter of  the  contract  being 
thus  rendered  certain,  in  the  face  of 
the  positive  reciprocal  obligations 
complete  mutuality  is  secured,  and 
a  breach  by  either  party  can  be  the 
baais  of  relief  to  him  who  tenders 
or  baa  given  full  performance.  As 
a  necessary  element  of  this  whole- 
some conclusion,  however,  the  courts 
have  been  forced  to  indulge  in  the 
presumption  that  the  parties  intend- 
ed that  the  established  business  of 
the  purchaser  was  to  be  carried  on, 
substantially  as  of  the  time  of  con- 
tract, and  that  the  purchase  and  use 
therein  of  the  commodity  forming 
the  aoblect-matter  of  the  contract 
would  be  but  an  incidental  feature  of 
the  carrying  on  of  such  established 
business.  Thus,  contracts  for  the 
purchase  and  sale  of  all  the  ice 
seeded  for  a  hotel,  all  the  coal  re- 
quire4  for  a  line  of  steamships,  all 
the  castings  required  for  a  certain 
manufactured  product,  have  been  up- 
held and  enforced.  It  will  be  ob- 
served that  the  principle  Involved, 
and  which  Is  reflected  in  all  of  the 
cases,  with  the  exception  of  but  one 
or  two  to  which  attention  will  be 
directed  [see  cases  supra  this  note], 
has  to  do  with  a  purchase  by,  and  a 
sale  for  the  use  of,  an  established 
business,  in  which,  presumably,  as 
above  adverted  to,  the  use  of  the 
commodity  purchased  is  but  an  inci- 
dent to  the  carrying  on  of  the  busi- 
ness itself,  and  because  of  which 
fact,  therefore,  the  presumption  can 
be  indulged  In  that  the  business  will 
be  carried  on,  and  the  incidental  use 
of  the  commodity  will  continue,  sub- 
stantially as  Intended  by  the  parties, 
entirely  irrespective  of  any.  rise  or 
fall  In  the  price  of  the  commodity 
itself."  Jenkins  v.  Anaheim  Sugar 
Co..  237   Fed.   278,  279. 

[b]  Xllnatzatloa^— A  contract  is 
invalid  whereby  a  wholesale  grocer 
agrees  to  buy  all  of  his  August  re- 

3uirements  in  sugar  at  a  flxed  price, 
enklns    v.    Anaheim    Sugar    Co.,    237 
Fed.   278. 

•5.  Ramey  Lumber  Co.  v..  John 
Schroeder  Lumber  Co.,  237  Fed.  39, 
150  CCA  241;  Burgess  Sulphite  Fibre 
Co.  V.  Bloomfield,  ISO  Mass.  283,  62 
NE  367. 

"^he  contract  did  not  lack  mutu- 
ality of  obligation.    While  defendant 


promised  to  buy  of  plaintifF  all  the 
lumber  of  a  certain  quality  that 
plaintiff  might  own  during  the  sea- 
son, plaintiff  bound  itself,  if  it  did 
manufacture  or  acquire  any  such 
lumber,  to  sell  all  of  it  to  defendant 
and  to  no  one  else.  Thus  plaintiff 
deprived  Itself  of  the  right  to  sell 
lumber  to  whom  it  pleased.  The 
promise  to  restrict  its  freedom  by 
giving  up  its  right  to  sell  to  others 
was  real  and  deflnite.  It  was  the 
substantial  and  contemplated  con- 
sideration for  defendant's  promise  to 
buy  all  that  plaintiff  might  own 
during  the  season.  There  was  the 
mutuality  of  obligation  essential  to 
a  bilateral  contract:  there  was  the 
consideration  essential  to  the  valid- 
ity of  any  contract."  Ramey  Lum- 
ber Co.  V.  John  Schroeder  Lumber 
Co..  237  Fed.   39,   43,  160  CCA  241. 

M.  Hlckey  v.  O'Brien,  123  Mich. 
611,  82  NW  241,  81  AmSR  227,  49 
LRA  594. 

07.  U.  S. — Cold  Blast  Transp.  Co. 
V.  Kansas  City  Bolt,  etc,  Co.,  114 
Fed.  77.  52  CCA  26,  67  LRA  696; 
Crane  v.  Crane,  106  Fed.  869,  45  CCA 
96;  American  Cotton  Oil  Co.  v.  Kirk, 
68  Fed.  791,  15  CCA  640.^ 

Iowa. — Drake  v.  Vorse,  62  Iowa 
417,  3  NW  466. 

La. — Campbell  v.  Lambert,  86  La. 
Ann.  36,  61  AmR  1. 

Mass. — Ashcroft  v.  Butterworth, 
136  Mass.  511;  Thayer  v.  Burchard, 
99  Mass.   608. 

N.  T.— Holts  V.  Schmidt,  69  N.  T. 
253;  Rafolovits  v.  American  Tobacco 
Co^  73  Hun  87,  25  NTS  1036. 

Tex. — ^Houston,  etc.,  R.  Co.  v. 
Mitchell,   38  Tex.   86. 

Wis.— Hoffman  v.  Maffloli,  104  Wis. 
630,   80   NW  1032,  47  LRA  427. 

Ont — National  Malleable  Castings 
Co.  V.  Smiths'  Falls  Malleable  Cast- 
ings Co.,  14  Ont.  L.  22. 

But  see  Cooper  v.  Lansing  Wheel 
Co.,  94  Mich.  272.  54  NW  89.  34  Am 
SB  341  (where  defendant  agreed  to 
sell  plaintiffs  such  quantity  of 
wheels  aa  plaintiffs  might  require  or 
want  in  their  manufacturing  busi- 
ness during  a  stated  season,  and  it 
was  held  that  If  the  offeitee  ordered 
any  portion  of  the  goods  the  entire 
contract  would  be  valid  and  binding). 

[a]  »saaoa  for  mla. — "The  fatal 
defect  in  the  alleged  contract  was 
that  the  plaintiff  was  not  bound  to 
deliver,  nor  the  defendant  to  take 
and  pay  for,  any  specific  quantity  of 
the  offered  articles.  As  to  all  un- 
delivered articles,  that  defect  still 
inheres  in  the  agreement.  The  plain- 
tiff Is  not  bound  to  deliver,  nor  the 
defendant  to  take  and  pay  for,  any 
articles  that  have  not  been  deliv- 
ered, because  there  is  no  specification 
in  the  alleged  contract  of  the  amount 
or  quantity  which  the  one  is  to  de- 
liver and  the  other  to  receive.  The 
orders  for  these  articles  which  have 
been  filled  by  their  delivery  speci- 
fied the  amounts  so  delivered,  and 
thus  effected  contracts  for  their  sale. 
But  these  orders  and  deliveries  have 
in  no  way  remedied  the  fatal  defect 
of  the  offer  and  acceptance  regarding 
those  articles  which  the  defendant 
has  ordered  and  the  plaintiff  has  re- 
fused to  deliver.  The  defendant 
never  agreed  to  order  or  to  pay  for 
any  quantity  of  these  undelivered 
articles.  If  it  had  refused  to  order 
and  take  them,  no  action  could  have 


been  maintained  for  its  failure,  be- 
cause no  court  could  have  deter- 
mined what  amount  it  was  required 
to  .take.  Nor  can  an  action  be  better 
maintained  against  the  plaintiff  for 
Its  failure  to  deliver  the  articles 
which  the  defendant  has  ordered,  be- 
cause the  offer  contains  no  measure 
of  the  quantity  which  the  plaintiff 
was  to  deliver,  and  consequently  no 
agreement  on  its  part  to  deliver  any 
whatever."  Cold  Blast  Transp.  Co. 
V.  Kansas  City  Bolt  etc.,  Co.,  114 
Fed.  77,  80,  162  CCA  26,  67  LRA  696. 

98.  American  Steel,  etc..  Co.  v. 
Copelaad.  169  K.  C.  666.  76  SB  1002; 
Great  Northern  R.  Co.  v.  Witham.  L. 
R.  9  C.  P.  16.  See  Keller  v.  Tbarru. 
8  Cal.  147  (holding  that,  although  an 
agreement  by  one  party  to  deliver  to 
the  other  as  much  of  a  commodity 
as  the  latter  may  wish  is  void  as 
lacking  in  mutuality,  It  may  be  re- 
garded as  evidencing  an  offer  by  the 
seller  which  will  result  in  a  contract 
when  accepted  by  the  act  of  the  buy- 
er in  naming  the  amount  which  he 
will  take). 

[al  Xa  a  Isafllng  >ngliali  caaa  de- 
fendant sent  to  plaintiff,  a  railroad 
company,  a  tender  to  supply  iron  for 
a  certain  period  at  certain  flxed 
prices  "in  such  quantities  as  the 
company's  store-keeper  might  order 
from  time  to  time."  Plaintiff  ac- 
cepted the  tender,  and  under  it  sev- 
eral orders  were  given  by  the  com- 
pany which  were  duly  filled  by  de- 
fendant: but  finally  plaintiff  gave  an 
order  which  defendant  refused  to  fill. 
Thereupon  plaintiff  sued  for  the 
bretush.  It  was  held  that  the  action 
would  lie.  The  consideration  for  de- 
fendant's offer,  the  court  said,  was 
not  the  acceptance  of  defendant's 
tender,  as  that  did  not  bind  plaintiff 
to  anything.  It  was  the  actual  send- 
ing of  the  order  for  a  deflnite  quan- 
tity of  Iron  while  the  tender  or  offer 
was  in  force.  Accepting  the  tender 
ImiMsed  no  obligation  on  plaintiff, 
but  ordering  a  definite  quantity  of 
Iron  did,  for  it  bound  the  company 
to  take  and  pay  for  what  it  had  or- 
dered. Great  Northern  R.  Co.  v. 
Witham.  L.  R.  9  C.  P.  16. 

99.  Chicago,  etc.,  R.  Co.  v.  Dane. 
43   N.  Y.   240. 

1.  Minneapolis  Mill  Co.  v.  Oood- 
now,  40  Minn.  497.  42  NW  366,  4  LRA 
202. 

8.  Harrison  v.  Wilson  Lumber 
Cte..  119  Ga  e,  46  SB  730;  W.  J.  Oli- 
ver Constr.  Co.  v.  Reeder,  7  Ga.  A. 
276,  66  SB  965;  Mason  v.  Terrell.  8 
Ga  A.  348.  60  Sm  4;  Missouri,  etc, 
R.  Co.  v.  Bagley,  60  Kan.  424,  66  P 
759;  Woolsey  v.  Ryan,  69  Kan.  601, 
54  P  664;  Lerner  v.  Tetrazslnl,  71 
Misc.  182,  129  NTS  889  [aff  144  App. 
DiV.  928  mem,  129  NTS  1132  mem. 
and  aff  207  N.  T.  709  mem,  101  NB 
1109  mem];  Mutual  Film  Corp.  v. 
Morris,   <Tex.  Civ.  A.)   184  SW   1060. 

[a]  AppUoatlOB  of  rals<— A  con- 
tract by  a  railroad  company  to  carry 
freight  between  certain  points  for  a 
certain  price  is  not  mutual  where 
the  shipper  did  not  obligate  himself 
to  ship  over  such  road.  Missouri, 
etc.,  R.  Co.  V.  Bagley,  60  Kan.  424, 
56  P  769.  , 

3.  Grayling  Lumber  Co.  v.  Hem- 
ingway. 124  Ark.  364.  187  SW  327: 
Friedman  v.  Ware,  17  Ga.  A.  677,  ft 
SB  1099;  Price  v.  Western  Loan,  etc, 
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terminable  at  any  time  at  the  will  of  one  party 
alone/  So  where  one  party  to  a  eontraet  is  bound 
to  perform  services  indefinitely,  but  the  other  party 
is  not  bonnd  to  accept  and  pay  for  them,  mutuality 
Ls  wanting.'  A  contract  by  a  corporation  to  employ 
a  person  as  manager  as  long  as  the  business  of  the 
corporation  should  be  continued,-  provided  the  em- 
ployee properly  and  efficiently  discharged  his  duties 
and  continued  to  own  and  hold  in  his  own  name  a 
certain  number  of  shares  of  stock  of  the  corpora- 
tion,  is  mutual." 

[i  193]    8.   Waiver  of  Legal  Sight  and  Forbear^ 


ance— a.  In  OounL  The  waiver  of  a  right  or 
forbearance  to  exercise  the  same  is  a  sufficient  con- 
sideration for  a  promise  made  on  account  of  it.*^ 
The  right  may  be  l^al  or  equitable,'  certain  or 
doubtful,"  provided  it  be  not  utterly  g^undless,^'^ 
questions  of  motive  beii^  within  this  limit  imma- 
terial;*^ and  it  may  exist  against  the  promisor  or 
against  a  third  party.*^  But  forbearance  to  do, 
or  a  promise  to  forbear  from  doing,  that  which 
the  promisee  cannot  legally  -do  is  no  considera- 
tion for  a  promise;**  and  it  has  been  held  that 
a  promise  to  refrain  from  an  act  which,  while  per- 


Co.,  SS  Utah  379,  100  P  677,  19  Ann 
Caa  689;  Hirschhorn  v.  Nelden-Jud- 
aon  Drug  Co.,  26  Utah  110,  72  P  886. 
See  St.  Louis,  etc.,  R.  Co.  v.  Mat- 
thews, 64  Ark.  1»8,  42  SW  902,  39 
L>RA  467  (where  a  railroad  company 
employed  an  en^neer  and  promised: 
(1)  To  pay  him  according  to  specl- 
fled  rates,  (2)  not  to  discharge  him 
without  just  cause,  (3)  to  promote 
him  according-  to  spaclned  arntdes  of 
service,  and  (4)  when  dlscfiargres  of 
engineers  should  be  made,  to  dis- 
charge them  In  the  order  of  Junior- 
ity of  service;  but  by  the  contract 
the  engineer  did  not  bind  himself  to 
remain  in  the  service  of  the  company 
tor  any  definite  or  special  time,  and 
It  was  held  that  the  companv  could 
discharge  him  at  any  time  because 
of  the  want  of  mutuality). 

4i     See  supra  I  188. 

5.  Baylies  v.  Automatic  Fire 
Alarm  Co.,  70  App.  Div.  667,  76  NTS 
666. 

&  McMullan  v.  Dickinson  Co.,  63 
Minn.  405,  66  NW  661,  663. 

7.  U.  S. — In  re  AU  Star  Feature 
Corp.,   232   Fed.   1004. 

Ala. — McCormtck  v.  Badham.  191 
Ala.  389,  67  S  609:  PoUak  v.  Billing, 
131  Ala.  619,  32  S  689;  Robinson  v. 
Tipton,  31  Ala.  696;  Rankin  v.  Mc- 
Cleery,  6  Ala.  A.  466,  67  S  699. 

Ark. — Brlnkley  Car  Works,  etc., 
Co.  V.  Cook.  109  Ark.  826,  161  SW^ 
1085:   Sykes  v.  Lafterry,  27  Ark.  407. 

Colo. — Dawley  v.  Dawley,  60  Colo. 
73,  162  P  1171;  Grimes  v.  Bamdol- 
lar,  68  Colo.  421,  148  P  266;  Leonard 
V.  Hallett,   57  Colo.  274,  141  P  481. 

Conn. — Waters  v.  White,  76  Conn. 
88,  62  A  401;  Van  Epps  v.  Redfleld, 
68   Conn.   39,   36  A  809,   34   LRA  360. 

Ida. — Bates  v.  Capital  State  Bank, 
21   Ida.  141.  121  P  661. 

111. — Hanchett  v.  Ives.  171  111.  122, 
49  NE  206  [aff  69  111.  A.  83];  Wood- 
burn  V.  Woodbum,  123  111.  608,  14 
NEi  68,  16  NE  209;  Newlan  v.  Shafer. 
38  III.  379;  Leverenz  v.  Haines,  32 
111.  367;  Spalding  v.  White.  184  111. 
A.  217;  Miller  v.  Duntley,  182  111.  A. 
206  [rev  264  HI.  268,  1D6  NE  198]; 
Orr  V.  Orr,  181  111.  A.  148;  Benton 
V.  Tuttle,  176  111.  A.  84. 

Ind. — McOuat  v.  Cathcart,  84  Ind. 
667. 

Iowa. — ^Blake  v.  Robinson.  129  Iowa 
196,  106  NW  401;  MarshalltowD 
Stone  Co>  v.  Des  Moines  Brick  Mfg. 
Co..  114  Iowa  674,  87  NW  496. 

Ky. — Columbia  Trust  Co.  v.  Chris- 
topher, 133  Ky.  336,  117  SW  943; 
Globe  Fertilizer  Co.  v.  Tennessee 
Phosphate  Co..  86  SW  1177,  27  KyL 
636;  National  Deposit  Bank  v.  Louis- 
ville City  Nat.  Bank.  62  SW  726,  23 
KyL  81;  Talbott  v.  Stemmons,  89  Ky. 
222,  12  SW  297,  11  KyL  461,  26  Am 
8R  631,  6  LRA  866;  Steadman  v. 
Quthrie,  4  Mete.  147. 

Md. — Ohlendorf  ▼.  Kanne,  66  Md. 
496.  8  A  861. 

Mass. — Lane  v.  Flint,  217  Mass.  96, 
104  NE  670;  Gunther  v.  Qunther,  181 
Mass.  217,  63  NE  402;  Parsons  v. 
Clark,   132  Mass.    669. 

Mich. — Mulr  v.  Kalamazoo  Corset 
Co.,  166  Mich.  824,  119  NW  1079: 
Heineman  v.  Gans,  142  Mich.  289.  106 
NW  763;  Calkins  v.  Chandler,  36 
Mich.  320,  24  AmR  693.  And  see 
Union  Trust  Co.  v.  Conus,  129  Mich. 
166,  88  NW  407  (holding  that,  where 
a  guardian  converts  the  property  of 
his   wards,    and   Is   removed,    and    is 


ordered  forthwith  to  pay  the  sum  so 
converted,  an  extension  of  the  time 
to  make  such  payment  .is  a  suffi- 
cient consideration  to  support  a  bond 
given  to  secure  such  sum). 

Minn. — Montreal  Bank  v.  Beecher, 
133    Minn.    81,    187    NW    1070;    Lam- 

Srey  v.  St  Paul,  etc.,  R.  Co.,  89 
[inn.    187,    94    NW    666. 

Mo. — Lindell  v.  Rokes,  60  Mo.  249, 
21  AmR  396;  Hughes  v.  Foltz,  142 
Mo.  A.  613.  127  SW  112;  Chenoweth 
V.  Paciflc  EhcpresB  Co.,  93  Mo.  A.  186; 
Lancaster  v.  Elliott.  42  Mo.  A.  603; 
Vogel  V.  Meyer,  23  Mo.  A.  427. 

Nobr. — Racek  v.  North  Bend  First 
Nat.  Bank.  62  Nebr.  669,  87  NW  642. 

N.  H. — ^Farmer  v.  Stewart,  2  N.  H. 
97. 

N.  J.— Lodge  ▼.  HuUngB,  OS  N.  J. 
Bq.  169,  61  A  1016  Caff  <4  N.  J.  Bq. 
761,   63   A  664].  _ 

N.  Y. — Hamer  v.  Sidway.  124  N.  T. 
638.  27  VCE  266,  21  AmSR  693,  12 
LRA  463;  Meade  v.  Poppenberg,  167 
App.  Div.  411.  163  NTS  182;  Overton 
V.  Williams,  139  App.  Div.  177.  128 
NTS  768;  Bean  v.  Trust  Co.  of  Amer- 
ica, 136  App.  Div.  69.  120  NTS  728; 
Ranch  V.  Donovan,  126  App.  Dly.  62, 
110  NTS  690;  Springstead  v.  iNees, 
125  App.  Div.  230,  109  NTS  148;  Me- 
chanics' Nat.  Bank  v.  Jones,  76  App. 
Div.  634.  78  NTS  800  [aff  176  N.  T. 
618  mem.  67  NE  1086  mem];  Hart- 
wig  v.  American  Malting  Co..  74 
App.  Div.  140,  77  NTS  688  faft  176 
N.  T.  489  mem,  67  NE  r08S  mem]; 
Brunner  v.  BournonvlUe,  "68  App. 
Div.  619,  68  NTS  1084;  Lockwood  v. 
New  Tork  Title  Ins.  Co.,  73  Misc. 
296,  130  NTS  824;  Clark  V.  Lyons,  88 
Misc.  616.  77  NTS  967;  Cohen  v. 
Frankel,  162  NTS  1018;  Oalltska  v. 
Fields,  137  NTS  828. 

Or. — ^Manary  v.  Runyon.  43  Or.  496, 
78  P  1028. 

Pa.— Sutton  V.  Dudley,  198  Pa.  194, 
44  A  438;  Spangler  v.  Springer,  22 
Pa,  454;  Hind  v.  Holdshlp,  2  Watts 
104,   26  AmD   107. 

Tex. — Teager  v.  Scott.  (Civ.  A.) 
132  8W  83;  Crook  v.  Lipscomb,  30 
Tex.  CMv.  A.  667,  70  SW  993;  Ken- 
County  v.  Kitchens,  (Civ.  A.)  47  SW 
661.    (Civ.  A.)   45  SW  162. 

Utah. — Utah  Nat.  Bank  V.  Nelaon, 
38  Utah  169.  Ill  P  907. 

Vt.— Blake  v.  Peck.  11  Vt.  488. 

Wash. — Nicholson  v.  Neary.  77 
Wash.  294,  137  P  492. 

W.  Va.— <;hapman  v.  Pittsburg, 
etc..  R.  Co.,  18  W.  Va.  184. 

Wis.— Belolt  Second  Nat.  Bank  v. 
Merrill,  81  Wis.  142.  60  NW  603.  29 
AmSR  870. 

N.  S. — De  Wolfe  v.  Richards,  48  N. 
S.  84. 

8.  Brinkley  Car  Works,  etc^  Co.  v. 
Cook,  110  Ark.  326,  161  SW  1065; 
Noblet  v.  Green,  13  N.  a  617,  21 
AmD  347;  Nicholson  v.  Neary.  77 
Wash.  294,  137  P  492;  Price  v.  Sea- 
man, 4  B.  &  C.  525,  10  ECL  687.  107 
Reprint  1155;  Baxter  v.  Conolly,  1 
Jac.  &  W.  576,  37  Reprint  487;  Thorpe 
v.  Thorpe,  1  Ld.  Raym.  662,  91  Re- 
print 1341;  Mouldsdale  v.  Blrchall,  1 
W.  Bl.  820,  96  Reprint  483. 

9.  See  infra   II    196-198. 

10.  Ala, — Thompson  v.  Hudgina, 
116  Ala.  93,   22   S  632. 

Ind. — Harris  v.  Ca^sady.  107  Ind. 
158,  8  NE  29:  Bridges  v.  Blake.  106 
Ind.   832,  6  NE   833. 

Iowa. — Brown  v.  Jennett,  180  Iowa 


311.  106  NW  747.  6  LRANS  726. 

Miss. — Vertner  v.  Humphreys,  22 
Miss.  130. 

Mo. — Long  T.  TowL  42  Mo.  46.  97 
AmD  366. 

N.  T. — Crosby  v.  Wood.  6  N.  T. 
369;  Kelm  v.  Doelger,  64  N.  T.  Super. 
610;  Van  Allen  v.  Jones,  23  N.  T. 
Super.  369. 

Oh. — Crawford  v.  Wick,  18  Oh.  St. 
190.    98   AmD   108. 

See  Infra  |{  196-198. 

[a]  The  daim  bmA  Bot  %•  9«r- 
faoti  it  is  stifflcient  if  It  la  reason- 
ably doubtful.  Field  V.  Weir.  28 
Miss.  66;  Palmer  t.  North.  85  Barb. 
(N.  T.)  282:  Moore  ▼.  Powell.  1  DIsn. 
144.  12  Oh.  Dec.  (Reprint)  538; 
Cross  V.  Richardson.  80  Vt.  •41.  See 
Infra  |_1*«- 

11.  Banner  t.  Van  Norden,  87  Ijl 
Ann.  473. 

[a]  mnstaratloB^— One  who  has. 
made  a  contract  In  consldsmtlon 
that  another  will  forbear  to  enforce 
a  legal  right  which  he  Is  pursuing 
cannot  have  relief  from  his  contract 
on  the  ground  that  the  motives  or 
the  second  person  In  pursuing  his 
right  were  blameworthy.  Banner  v. 
Van  Nofden.  27  La.  Ann.  478. 

Brt— »  of  oontraot  wltUa  ■latiito' 
of  fMKids  see  Frauds,  Statute  of  [20 
Cyc  2841. 

la.    See  infra  I  199. 

IS.  n.  S. — Sheppey  v.  St«T«Dab  177 
Fed.  484. 

Ala, — CMark  v.  Jones.  86  Ala.  127.. 
4  S  771;  Prater  v.  Miller.  26  Ala.  820. 
60  AmD  621;  Martin  v.  Black.  80  Ala. 
809. 

I  III. — ^Heaps  V.  Dunham,  96  111.  583; 
Hennessey  v.  HIU.  62  III.  281;  Her- 
bert V.  Mueller.  83  III.  A.  891;  Voor- 
hees  V.  Reed.  17  III.  A.  21. 

Ind. — Harris  v.  Cassady,  107  Ind. 
168,  8  NE  29;  Boston  v.  Dodge,  1 
Blackf.  19,  12  AmD  206;  Baltimore., 
etc.,  R.  Co.  T.  Cincinnati,  etc.,  R. 
Co.,  52  Ind.  A.  688.  99  NB  1018. 

Kan. — Price  v.  Atchison  First  Nat- 
Bank,  62  Kan.  748,  64  P  639. 

Ky. — Cllne  v.  Templeton.  78  Ky- 
660;  Eblln  v.  MtUer,  78  Ky.  871; 
StiUel  V.  Hofhelmer,  11  KyL  880. 

Md.— Dipaula  v.  Green,  116  Md.  491. 
82  A  206;  Schroeder  v.  Fink.  60  Md. 
436-  Ecker  v.  McAllister,  64  Md.  362. 

Mass. — Dunham  v.  Johnson.  186 
Mass.  810;  Palfrey  v.  Portland,  etc 
R.  Co.,  4  Allen  65. 

Mich. — Taylor  v.  Weeks.  129  Mich. 
233.  88  NW  466;  Rood  v.  Jones,  1 
Dougl.  188. 

Mfnn. — Davis  v.  Mendenhall,  19 
Minn.  149;  Sharps  v.  Rogers.  18 
Minn.  174. 

Miss. — Lindsey  v.  Sellers,  86  Miss. 
169. 

Mo.— Long  V.  Towl.  48  Mo.  646.  97 
AmD  355. 

N.  T. — Crosby  v.  Wood,  •  N.  T. 
369;  prior  v.  Flagler,  18  Misc.  115, 
34  NTS  162;  Oalltska  v.  Plelds.  187 
NTS  828 

Or. — Denny  v.  Bitan,  61  Or.  180.  98 
P  693.  94  P  603;  Oregon,  eta.  R.  Co. 
V.  Potter,  6  Or.  828. 

Pa. — Jacobs  v.  Chirtis,  11'  I<eglnt 
27. 

Tenn. — Shuder  v.  Newby,  8E  Tenn. 
348.  ^  SW  438. 

Tex. — Von  Brandenstein  ▼.  Ebens- 
berger,  71  Tex.  267,  9  SW  168. 

Vt. — Flagg  V.  Walker,  Brayt.  24. 

W.   Va. — Davisson    v.   Ford.    28   W. 


For  later  oases,  aevelopmeats  and  ohaagas  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  niunber. 
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haps  not  forbidden  by  law,  is  repr^ensible  on  the 
grounds  of  policy  and  sound  morality  will  not  sup- 
port a  contract." 

mnstrationa.  Among  the  illustrations  of  for- 
bearance which  have  been  held  to  constitute  a  sufB- 
cient  consideration  for  a  contract  may '  be  men- 
tioned   the    abandonment    and    relinquishment    of 


rights  under  contracts  generally,'*  or  of  a  right 
to  sue  for  damages  to  person  or  property;"  re- 
linquishment by  a  child  or  other  beneficiary  of  all 
claims  on  an  estate;"  relinquishment  of  dower  or 
homestead  rights"  or  other  rights  in  real  or  per- 
sonal property;"  waiver  or  relinquishment  of  the 


Va.  •IT. 

wis. — Everlncham  v.  Mel^han,  56 
Wis.  364.  13  NW  269. 

Bag. — Hening  v.  Dorell,  8  Dowl. 
P.  C.  604:  Barnard  v.  Simons,  HoUe 
Abr.  2«. 

[a]  nimstratloBa^— (1)  An  agree- 
ment by  a  Judtrmeqt  creditor  who 
had  be«n  paid  only  a  part  of  the 
Judgment  to  cancel  it,  baaed  on  the 
debtor's  agreement  not  to  appeal 
made  after  the  time  to  appeal  had 
expired,  is  without  consideration. 
Denny  v.  Bean,  51  Or.  180,  93  P  698, 
94  P  SOI.  (8)  An  agreement  by  one 
of  two  coOwners  of  personalty  to  In- 
demnify the  other  against  loss  If  he 
would  refuse  an  offer  to  purchase 
the  property  was  without  considers^ 
tlon.  the  promisee  having  no  right 
to  sell  without  the  consent  of  his  cc^ 
Owner.  Chase  v.  Boule,  76  Vt.  868, 
57  A  754.  (3)  The  relinquishment 
by  a  servant  of  a  contract,  the- terms 
of  which  he  has  been  rendered  In- 
capable of  performing  by  reason  of 
physical  disability.  Is  not  a  suffl- 
dent  consideration  for  the  promise 
of  the  roaster  to  pay  him  a  certain 
sum.  Prior  v.  Flagler,  IS  Misc.  115, 
24  >r!'S  162.  (4)  A  surrender  of  an 
Instrument  wrongfully  obtained  and 
held  Is  no  consideration  for  a  prom- 
ise. Crosby  v.  Wood,  t  N.  Y.  8«9. 
(S)  It  is  no  consideration  to  agree 
to  forbear  and  to  forbear  to  issue 
execution  on  a  Judgment  which 
clearly  has  no  legal  existence,  and 
on  wMch  no  execution  could  lawfully 
Issue.  Price  v.  Atchison  First  Nat: 
Bank,  62  Kan.  743,  64  P  639.  (6)  It 
is  no  consideration  to  forbear  to  levy 
on  property  exempt  from  execution. 
Hennessey  v.  Bill,  62  111.  281.  <7) 
It  is  no  consideration  to  forbear  to 
contest  the  probate  of  a  will,  when 
there  are  no  reasonable  grounds  on 
which  to  base  a  contest.  Prater  v. 
Miller.  26  Ala.  120,  60  AmD  621.  <8) 
Refraining  from  shipping  diseased 
-cattle  is  no  consideration  for  a 
promise.    Voorhees  v.  Reed,  .17  III.  A. 

rotbmmaacm  to  telng  grovsdisas 
•at«  see  infra  {  197. 

14,  In  re  Lennlg,  182  Fa.  486,  88 
A  466,  61  AmSR  725.  38  LJiA  378; 
Brown  V.  Brine,  1  Ex.  D.  6. 

[a]  ninatvatloaa^ — (1)  An  agree- 
ment of  certain  of  testatrix  grand- 
children, with  her  children  and  other 
gnuidehildren  to  whom  she  had  de- 
vised all  her  property,  that  they 
would  not  soUeit  her  to  make  a  testa- 
mentary disposition  in  their  favor, 
is  not  a  valuable  consideration  that 
will  support  the  agreement  of  the 
others  that  they  shall  have  part  of 
the  property  devised.  In  re  Lennlg, 
182  Fa.  485,  38  A  466,  61  AmSR  72S, 
38  LRA  378.  (2)  A  promise  not  to 
disclose  matters  defamatory  to  an- 
other is  not  a  consideration.  Brown 
V.  Brine,  1  Kx.  D.  6. 

16.  Ala. — Clark  v.  Jones,  86  Ala. 
127,  4  S  771;  Carpenter  v.  Mun^ree, 
49  Ala.   84. 

Colo. — Jones  v.  Jones,  1  Colo.  A 
28,  27  P  86. 

Oa. — Montgomery  v.  Morris,  32  Oa. 
173;  Johnson  v.  Cothern,  12  Ga.  A. 
268.  77  BE  207;  Wilson  v.  Mc- 
Dougald.   12  Qa.  A.   74,   76  SB  766. 

Iowa. — Mansfleld  v.  Watson,  2 
Iowa  111. 

Ky. — Proctor  Coal  Co.  v.  Strunk, 
96  SW  608,  29  ICyL  996;  Murray  v. 
Meagher.  8  Bush  674. 

Md. — Gunby  v.  Sluter,  44  Md.   287. 

Mass. — Scott  V.  McKlnney,  98 
Mass.  344. 

Mich. — ^Blagbome  v.  Hunger,  101 
Mich.    876,    61    NW   667;    Ortman    v. 


Oreeh,   26  Mich.   209. 

Nebr. — Mullen  v.  Morris,  43  Nebr. 
B96,   62  NW  74. 

N.  T. — Oregon  Pae.  R  Co.  v.  For- 
rest, 128  N.  T.  83,  28  NB  137:  Wile 
V.  Wilson,  93  N.  T.  2B5;  King  v. 
Broadburst,  164  App.  Dlv.  689,  160 
NTS  376;  Klrkland  v.  Niagara  Gorge 
R.  Co.,  109  App.  Dlv.  201,  96  NTS 
(57;  Hartwlg  v.  American  Malting 
COa  74  App.  Dlv.  146,  77  NTS  513 
[att  176  if.  T.  489  mem.  6?  NB  1083 
meml. 

N.  D.— Kvello  V.  Taylor,  6  N.  D. 
76,  63  NW  889. 

Oh. — Smith  V.  McKlnney,  22  Oh.  St 
100. 

Tex. — Great  Western  OH  Co.  v. 
Carpenter,  43  Tex.  Civ.  A.  229,  96 
SW  67;  Deusehman  v.  Battalle,  (Civ. 
A.)    86   SW  489. 

Vt. — Perry  v.  Buckman,  33  Vt.  7; 
Hawkins  v.  Barney,  27  Vt.  392. 

Wis.— Holts  V.  Hanson,  116  Wis, 
286MI1  NW  663;  Buechel  v.  Buechel, 
66  Wis.  632.  27  NW  318. 

Bng. — Tuke's  Case,  7  Mod.  18.  87 
Reprint  1064. 

[a]  niustratlOM.— ( 1 )  Release 
from  a  contract  to  marry.  Hender- 
son V.  Spratlen,  44  Colo.  278,  98  P 
14,  19  L.RANS  656;  Snell  v.  Bray,  66 
Wis.  166.  14  NW  14.  (2)  Release  by 
wife  of  husband  from  all  obligation 
under  a  contract  for  her  separate 
maintenance.  JoneH  v.  Jones,  1  Colo. 
A.  28,  27  P  86.  <3)  Retom  of  an 
unused  passage  ticket  to  the  general 
agent  of  a  steamship  company.  Cog- 
gins  V.  Murphy,  121  Mass.  166. 

IB,  Ala. — ^Boggs  V.  Price.  64  Ala. 
614. 

Cal. — Dunton  v.  Niles,  96  Cal.  494, 
80   P   762. 

Cfa. — Crusselle  v.  Pugh,  71  Oa.  744. 

111.— White  V.  Walker,  31  111.  422. 
And  see  Toledo,  etc.,  R.  Co.  v.  Rod- 
rlgues,  47  111.  188,  96  AmD  484 
(where  a  person  had  been  injured  by 
the  negligence  of  a  carrier,  and  It 
was  held  that  a  promise  by  the  car- 
rier to  pay  for  his  nursing  and  medi- 
cal attendance  was  on  a  sufflclent 
consideration). 

Ky. — Kelly    v.    Peter, eta.    Stone 

Co.,    130   Kv.    630,   118   SW   486. 

La. — Beckley  v.  Clark,  8  La.  Ann. 
8. 

_  N.  J. — Baker  v.  Delaware,  etc.,  R. 
Co-  64  N.  J.  L.  63,   44  A  868. 

Oh, — Shanklin  v.  Madison  County, 
21  Oh.  St.  676. 

Pa. — Saaineld  ▼.  Manrow,  166  Pa. 
114,    30   A    823. 

Tenn. — McCormick  v.  Oliver,  7 
Terg.  24. 

Tex. — Spauldlng  v.  Crawford,  27 
Tex.  166.  And  see  New  York,  etc.. 
Steamship  Co.  v.  Island  City  Boat- 
ing, etc.,  Assoc,  2  Tex.  Civ.  A.  490, 
21  SW  1007  (holding  that  damage  to 
goods  while  In  the  hands  of  a  com- 
mon carrier  was  a  sufflclent  consid- 
eration to  support  a  promise  to  pay 
damages  to  the  consignee). 

[a]  StastnrtloB.— Where  A  lost 
his  eyesight  from  the  negligence  of 
the  lessee  of  B's  rock  quarry,  and 
B  to  prevent  a  suit  and  to  compen- 
sate for  the  Injury  put  A  into  pos- 
session of  a  house  and  lot,  telling 
him  that  he  should  hold  it  for  life, 
and  It  was  held  that  the  conslderar 
tlon  was  sufflclent.  Ousselle  v. 
Pugh,  71  Ga.  744. 

17.  111. — Woodborn  v.  Woodbum, 
123  III.  608.  14  NB  68,  16  NB  209  [aff 
23   III.  A.  289]. 

Ky. — Fain  v.  Turner,  96  Ky.  634, 
29   SW   628,   16  KyL  719. 

Me. — Larrabee  v.  Larrabee,  34  Me. 
477-  Weston   v.  Hlght,   18   Me.    281. 

Mass. — Lorlng  v.  Sumner,  23  Pick. 
98. 


Hiss. — Calhoun  v.  Calhoun,  37  Miss. 
668. 

Mo. — ^Mullanphy  v.  Rellly,  8  Mo. 
676. 

W.  Va.— Knight  v.  Watts,  26  W. 
Va.   176. 

18.  V.  S.— Sykes  v.  Chadwlck.  18 
Wall.  141,  21  L..  ed.  824:  U.  S.  Bank 
V.  Lee.  13  Pet.  107,  10  L.  ed.  81  [aff 
2  F.  Cas.  No.  922,  6  Cranch  C.  C. 
8191. 

Ala. — Andrews  v.  Andrews,  28  Ala. 
432;  Hoot  V.  Sorrell.  11  Ala.  886. 

Ark. — Baucum  v.  Cole,  56  Ark.  259, 
19   SW   671. 

Pla. — Nalle  v.   Lively.   15   Fla.   180. 

111. — Wallace  v.  Rappleye.  103  III. 
229;  Pool  V.  Docker,  92  111.  601;  Clay 
V.  (ilay,  23  111.  A.  109. 

Ind.— Worley  v.  Slpe,  111  Ind.  238. 
12  NE  385;  Sedgwick  v.  Tucker,  90 
Ind.  271:  Brown  v.  Rawllngs,  72  Ind. 
605;  Hollowell  v.  Slmonson,  21  Ind. 
898. 

Iowa. — ^Kinkead  v,  Peet  136  Iowa 
690,  111  NW  48. 

Ky. — Ward  v.  Crotty,  4  Mete.  69; 
Harrow  v.  Johnston,  3  Mete.  578; 
Bates  V.  Scobee,  11  Ky.  Op.  608. 

Md.— Unger  v.  Price,  9  Md.  662; 
Betts  V.  Union  Bank.  1  Harr.  &  G. 
176,    18  AmD  283. 

Mass. — Fltcher  v.  Orlfflths,  216 
Mass.  174,  103  NB  471;  Nichols  v. 
Nichols,  136  Mass.  256;  BuUard  v. 
Brlggs,  7  Pick.  533,  19  AmD  292. 

Mich. — Randall  v.  Randall,  37  Mich. 
668:  Farrell  v.  Johnston,  34  Mich.  842. 

Nebr. — Racek  v.  North  Bend  First 
Nat.  Bank.  62  Nebr.  669.  87  NW  642; 
Sloan  v.  Van  Busklrk,  kl  Nebr.  390. 
70  NW  948. 

N.  T.— Kelley  v.  Case,  18  Hun  472; 
Hart  V.  Young,  1  Lans.  417;  Oarllck 
V.   Strong,   8  Paige  440. 

Va. — Payne  v.  Hutcheson,  32  Gratt. 
(73  Va.)  812;  Harvey  v.  Alexander. 
1  Rand.  (22  Va.)   219,  10  AmD  619. 

W.  Va. — Beverlin  v.  Casto,  62  W. 
Va.   15«,   67  SB  411. 

[a]  ZUasteatloa. — The  release  of  «- 
homestead  right  by  a  husband  was 
a  sufficient  consideration  to  support 
a  contract  made  between  the  hus- 
band and  the  wife  for  an  equal  di- 
vision of  the  money  derived  from  a 
sale  of  the  homestead.  Racek  v. 
North  Bend  First  Nat.  Bank.  6) 
Nebr.  669,  87  NW  642. 

1».  111.— Harms  v.  Aufleld,  79  111. 
267;  Sheldon  v.  Harding,  44  111.  68; 
Bonney  v.  Smith,  17  111.  581;  Mcln- 
tyre  v.  Robinson,  8  111.  A.  116. 

Ind. — Mullen  v.  Hawkins,  141  Ind. 
363,   40   NB  797. 

Me. — Bradbury  v.  Blake,  26  Me. 
397. 

Maas. — Ounther  v.  Gunther,  181 
Mass.   217,  63  NB  408. 

Minn. — Fish  V.  Dunn,  69  Minn.  99, 
60  NW  843. 

N.  J. — Lodge  V.  HuUngs,  63  N.  J. 
Bq.  169,  61  A  1015  [aff  64  N.  J.  Bq. 
761,  53  A  664]. 

N.  T. — Stokes  V.  Foote,  172  N.  Y. 
327,  66  NB  176. 

N.  C. — Btherldge  v.  Thompson,  29 
N.  C.   127. 

Pa. — Plumer  v.  Reed,  38  Pa.  46; 
Schoenberger  v.  Zook,  34  Pa.  24. 

Tenn. — Stephens  v.  Stephens,  1 
Bazt.    62. 

Va. — Williams  v.  liswls,  5  Leigb 
(32  Va._j.  686. 

[a]  mnstrattonav— (1)  The  volun- 
tary surrender  by  a  widow  of  tlie 
watch,  clothes,  and  all  other  per- 
sonal property  belonging  to  her  hus- 
band's estate  was  a  valid  considera- 
tion for  a  promise  by  the  recipient, 
even  though  the  estate  was  Insolvent, 
since  the  probate  court  could  have 
allowed  such  property  to  her  free 
of  the  claims  of  creditors.    Chinther 
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right  to  redeem  or  the  equity  of  redemption,^  or 
of  the  right  to  assert  or  to  enforce  a  lien;"  release 
of  personal  liability  of  a  mortgagor;'*  canceling  i^ 
written  agreement;"  cancellation  or  release  of  a 
mor^^age  or  other  security;'*  surrender  of  a  lease;'* 
release  of  an  option  to  purchase,"  or  of  a  power 
of  attorney;"  an  agreement  not  to  bid  at  public 
auction  or  judicial  sale;"  an  agreement  not  to  eon- 
test  a  will,"  to  withdraw  opposition  to  its  pro- 
bate,"* to  omit  to  make  provision  for  another  in 
a  will,'*  or  not  to  change  a  will;"  waiver  of  the 
right  to  rescind  a  contract;"  forbearing  to  with- 
draw a  bank  deposit;"  releasing  the  right  to  ad- 
minister an  estate;'"  resignation  of  a  corporate 
office;"  surrender  of  the  right  to  participate  in  a 
pension  fund;"  refraining  from  attempting  to  ob- 
tain a  place  on  a  police  force;"  abstaining  from 


V.  Gunther,  181  Mass.  217,  63  NE 
402.  (2)  An  aKreement  between  a 
holder  of  notes  and  the  heirs  of  the 
deceased  maker,  grandsons  of  the  for- 
mer that  the  heirs  will  pay  Interest 
on  the  principal  during  the  life  of 
the  holder  In  consideration  of  the 
holder  surrendering  her  claim  to  the 
principal  and  delivering  the  notes  to 
the  heirs  to  be  destroyed.  Is  founded 
on  both  a  valuable  and  a  good  con- 
sideration, and  is  binding  on  the 
holder's  administrator,  when  fully 
executed  by  the  dellvory  and  de- 
struction of  the  notes.  Lodge  v. 
HuUngs,  63  N.  J.  Eq.  169,  51  A  lOlE 
[aft  64   N.  J.   Eq.   761,  53  A  564], 

SO.  Ark. — Watklns  v.  Turner,  84 
Ark.    668. 

Ind. — Shade  v.  Crevlston,  91  Ind. 
591. 

Mass. — Lane  v.  Flint,  217  Mass.  96, 
104  NB  670. 

Mo. — Gunnel!  v.  Bmerson,  80  Mo. 
A.  322;  Gunnell  v.  Eimerson,  73  Mo. 
A.    291. 

Or. — Blckel  v.  Wevsinger,  68  Or. 
98,   113  P  34. 

91.  U.  S. — Maaon  Lumber  Co.  v. 
Buchtel,  101  U.  S.  683,  26  L.  ed.  1072. 

Ark. — ^Buckner  v.  McIIroy,  31  Ark. 
681. 

Dak. — McMahon  v.  Plummer,  6 
Dak.  42,   50  NW  480. 

111.— St.  Clair  V.  Perrlne.  76  111. 
866;  Welsse  v.  Fowler,  176  111.  A.  260: 
Allmendinger  v.  Malcom  McDonald 
Lumber  Co.,  82  111.  A.  166. 

Ind. — Luask  v.  Halone,  84  Ind.  444; 
Rollins  V.  Hare,  16  Ind.  A.  677,  44 
NE  874. 

Ky. — Sharp  v.  Carmody,  88  8W 
749,  17  KyL  827. 

Me. — Smith  v.  Taylor.   39  Me.   242. 

Mo. — Rlppey  v.  Friede,  26  Mo.  523. 

Mont. — ^Pamell  v.  Davenport,  36 
Mont.  571.  93  P  939;  Lavell  v.  Frost, 
16  Mont.  93,  40  P  146. 

N.  Y. — Alley  v.  Turck.  8  App.  Dlv. 
60.  40  NTS  488. 

Oh. — Nicholson  v.  May,  Wright  660. 

Okl. — Harness  v.  McKee-Brown 
Lumber  Co.,  17  Okl.  624,   89  P  1020. 

Or. — Schade  v.  MuUer,  76  Or.  225, 
146  P  144. 

Pa. — Culver  v.  Pocono  Spring 
Water  Ice  Co.,  206  Pa.  481,  66  A  29. 

Tenn. — Lane  v.  Loffue,  12  Lea  681. 

Wash. — Wells  v.  Brown,  67  Wash. 
351,   121  P  828,  AnnCasl913D  317. 

Wis. — Hewett  v.  Currier,  63  Wis. 
386,  23  NW  884;  Griswold  v.  Wright, 
61  Wis.   196,   21   NW  44. 

Eng. — Kleinwort  v.  Reddaway,  9 
Com.  Cas.  292. 

33.  Gaar  v.  Vanhook,  162  Ky.  382, 
172   SW    680. 

33.  Call  V.  Calef,  13  Mete.  (Mass.) 
362;  Weld  V.  Nichols,  17  Pick. 
(Mass.)    638. 

34.  U.  S. — Mason  Lumber  Co.  v. 
Buchtel,  101  IT.  S.  633,  25  L.  ed. 
1072. 

Ala.— Cliff  Fay  v.  Dawklns,  138 
Ala.   232.  35  S  41. 

Ind. — Smith  v.  Boruff,  76  Ind.  412. 
Ky. — Gaines  v.  Fitch,  14  KyL  620. 
Mass. — Devlne      v.      Murphy.      168 


Mass.   249.   46  NE  10C6;   Stebblns  v. 
Smith,  4  Pick.  97. 

Mich. — Norris  v.  Vosburgh,  98 
Mich.  426.  67  NW  264;  Bradshaw  v. 
McLoufhlln,  39  Mich.  480;  Chanter 
V.  Reardon.  82  Mich.  162. 

Nebr. — Henry,  etc  Co.  v.  Plsher- 
dick,  37  Nebr.  207,  55  NW  643. 

N.  H. — Provenche©  v.  Piper,  68  N. 
H.  31,  86  A  662. 

Pa. — Columbia  Ave.  Sav.  Fund, 
etc.,  Co.  V.  Lewis,  190  Pa.  658.  42  A 
1094. 

[a]  AppUoatloa  of  ml*.— An  agree- 
ment to  release  part  of  the  property 
covered  by  a  mortgage  which  may 
ultimately  be  decided  to  be  void  Is 
consideration  for  an  agreement  giv- 
ing validity  to  the  mortgage  as  to 
the  remainder  of  the  property.  Co- 
lumbia Ave.  Sav.  Fund,  etc.,  Co.  v. 
Lewis.  190  Pa.  568,  42  A  1094. 

35.  Colo. — Lemmon  v.  Slbert,  IS 
Colo.  A.  181,  61  P  202. 

Ind. — ^Runnlon  v.  Beard,  6  Blackf. 
401. 

Nebr.^M^relghton  v.  Finlayson,  46 
Nebr.  457,   64  NW  1103. 

N.  T.— Tallman  v.  Earle.  18  NTS 
806. 

Or. — LtT«9ley  v.  Helse,  48  Or.  147, 
85  P  609. 

3&  McKeen  v.  Harwood.  16  Ala. 
792 

37.  C!aU  V.  Calef,  4  Gush.  (Mass.) 
388 

,  38.    C:al.— Helm    v.    Butln,    6    Cal. 
tlnrep.  Cas.  19,  40  P  39. 

N.  Y. — Rauch  v.  Donovan,  126  App. 
DJv.  52,  110  NYS  690;  Colton  v.  Ken- 
nedy, 74  Misc.  217.  131  NYS  483: 
Delist  V.  Flcarrotta,  76  Misc.  488,  186 
NYS   668.  ' 

N.  C— Jones  v.  Wilson.  104  N.  C. 
9,   10   SB  79. 

Pa. — Rease  v.  Crowley,  4  Phlla.  97. 

Tenn. — White  v.  McMath,  127  Tenn. 
713,   166   SW  470,   44  LRANS  1116. 

Tex. — Brown  v.  Jackson.  (Civ.  A.) 
40  SW   162. 

Vt. — Noyes  v.  Day,  14  Vt.  384. 

39.  U.  S. — Sheppey  v.  Stevens,  185 
S^d.  147  [app  dlsm  200  Fed.  946,  119 
CCA  330]. 

Mich.— Sellers  v.  Perry,  158  NW 
144. 

Mo. — Brandenburger  v.  Puller,  266 
Mo.   534,  181  SW  1141. 

N.  T. — Palmer  v.  North,  86  Barb. 
282:  Clark  v.  Lyons.  88  Misc.  616,  77 
NYS  967. 

Vt.— Bellows  V.  Sowles,  57  Vt.  164, 
62  AraR  118,  65  Vt.  391,  45  AmR  621. 

But  see  Prater  v.  Miller,  26  Ala. 
320,  60  AmD  621  (holding  that  there 
must  be  reasonable  grounds  for  con- 
test). 

Sa  Prater  v.  Miller,  25  Ala.  320, 
60  AmD  521;  Silver  v.  Graves,  210 
Mass.  26,  96  NE  948;  Grochowskl  v. 
Grochowskl,  77  Nebr.  506,  109  NW 
742,  13  LRANS  484,  16  AnnCas  300 
[reh  den  112  NW  336];  St.  Mark's 
Church  v.  Tead,  120  N.  Y.  583,  24  NB 
1014  [aff  44  Hun  349];  Seaman  v. 
Snaman,    12   Wend.    (N.  Y.)    381. 

81.  Owings'  Case,  1  Bland  (Md.) 
870,  17  AmD  311;  Gaullaher  v.  Ganl- 


the  sale  of  a  particular  new^aper;"  refrsining 
from  selling  automobiles  within  a  specified  terri- 
tory;*" release  of  corporate  directors  from  liability 
for  negligence;*'  forbearance  to  prefer  creditors  in 
an  assignment;*'  forbearing  to  go  into  bank- 
ruptcy;** agreement  to  discontinue  bankruptcy  pro- 
ceedings;** forbearing  to  set  aside  a  judicial  sale;*' 
forbearing  to  change  employment  ;**  refraining  from 
the  use  of  liquor  or  tobacco  ;*'  and  an  agreement  by 
a  son  to  remain  with  his  father  and  to  assist  him 
until  the  son's  marriage.*' 

[$  194]  b.  Forbearance  to  Sne — (1)  In  CkmaraL 
Refraining  from  bringing  a  suit  may  famish  a 
consideration.  The  actual  forbearance,  or  the 
promise  to  forbear  to  prosecute  a  claim  on  which 
one  has  a  right  to  sne  is  universally  held  to  be  a 
sufScient  consideration.*"    Thus  the  following  have 

laher.  5  Watts  (Pa.)  tOO;  Robinson 
V.   Denson,   8  Head   (Tenn.)    396. 

33.  Lawrence  v.  Oglesby,  76  III.  A. 
669   [aff  178  111.  122,  62  NE  945]. 

33.  Waters  v.  White,  76  Conn.  88, 
S8  A  401:  Osborne  v.  O'Reilly,  42  N. 
9.  Kq.  467,  9  A  809  [rev  on  other 
p«unds  48  N.  J.  Eq.  647,  12  A  877]; 
Spangler  v.  Springer,  22  Pa.  464. 

34.  -Steadman  v.  Outhrie.  4  Metr. 
(Ky.)  147. 

35.  Ohlendorf  v.  Kanne,  66  Md. 
496.    8   A   861. 

sa  Peck  V.  ReQua,  13  Gray 
(Ma8S.)_407. 

87.  Heins  v.  St.  Louis  Nat.  Bank 
of  Commerce.  287  Fed.  942. 

88.  Werner  v.  Werner,  1S4  NYS 
570. 

38.  Rague  V.  New  York  E^renlng 
Journal  Pub.  Co.,  1<4  App.  Div.  126. 
149  NTS  668. 

40l  Meade  v.  Popptnberg,  167 
App.  Div.   411,   163  NYS  U2. 

41.  Caldwell  v.  Ryan,  178  Ky.  233. 
190  SW  1078. 

48.  Hind  V.  Holdshlv.  2  WatU 
(Pa.)  104,  26  AmD  107  (where  per- 
sona In  falling  circumstances  and 
about  to  make  an  assignment  to  de- 
fendant for  the  benefit  of  creditors 
expressed  a  wish  to  prefer  their 
workmen,  but  did  not  carry  it  Into 
effect  in  consequence  of  a  promise 
by  defendant  that  they  should  be 
paid  at  any  rate,  and  it  was  held 
that  defendant  was  liable  on  this 
iwomise). 

43.  Dawson  v.  Beall,  68  Gs.  328; 
Kuhn  V.  Kuhn,  171  111.  A.  298. 

44.  Loomls  v.  Wainwrlght,  21  Vt. 
530. 

48.  Leslie  v.  Stevenson,  34  Ont. 
L.  473.  9  OntWN  82,  24  DomLR  644 
[varying  84  Ont.  L.  98.  28  DomLR 
776]. 

48.  Beloit  Second  Nat.  Bank  v. 
Merrill.  81  Wis.  142.  60  NW  608.  29 
AmSR  870. 

47.  See  supra  i  163. 

48.  Lafollett  v.  Kyle.  61  Ind.  446. 
4B.     U.    S. — Groodman    v.    Simmons. 

20  How.  343,  16  L.  ed.  934;  Johnson 
v.  Harper  Transp.  Co.,  228  Fed.  730: 
LonsdsJe  v.  Brown,  16  F.  Cas.  No. 
8,494,  4  Wash.  C.  C.  148. 

Ala.— PoUok  V,  Billing,  >S1  Ala. 
619,  32  S  639. 

Cal. — Burne  v.  Lee,  166  Cal.  221. 
104  P  438;  Wells  v.  Enright.  127  Cal. 
669.  60  P  439,  49  LRA  647;  Daniels 
v.  Daniels,  8  Cal.  A.  294,  86  P  134: 
Parsons  v.  Silva,  1  C^al.  A.  602.  82 
P  686. 

Del. — Corletto  v.  Morgan.  27  Del. 
630,   89   A   738. 

D.  C. — ^Matthews  v.  Llbbey.  42  A 
272 

(ia. — Hargroves  v.  Cooke.  15  Ga. 
821. 

111.— White  V.  Walker,  81  III.  422; 
Wlckham  v.  Hyde  Park  BIdg.,  etc., 
Assoc,  80  III.  A.  523;  Morgan  v. 
Park  Nat.   Bank,   44   111.   A.   582. 

Ind. — Medcalf  v.  Brown,  77  Ind. 
476;  Gregory  v.  Arms,  48  Ind.  A.  662. 
96    NE    196;    Johnson    v.    Staley,    32 
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been  held  snfBeient:  Extension  of  time  for  the 
payment  of  a  debt  or  the  performance  of  an  as^ree- 
ment"  or  the  payment  of  a  judgment;"  the  release 
of  an  attachment  lito  or  an  agreement  to  stay  or 
forbear  from  an  attachment  or  execution;"  the  dis- 
charge of  a  debtor  from  the  debt"  or  from  lawful 
imprisonment  for  the  debt;"  the  surrender  or  can- 
cellation of  a  note  or  a  mortgage;"  the  withdraw- 
ing of  a  prosecution  for  bastardy;"  the  with- 
drawing of  opposition  by  a  debtor  to  bankruptcy 
proceedings  and  the  consenting  to  amendments  and 
an  adjudication  of  bankruptcy;"  an  agreement  to 
postpone  the  side  of  moi^gaged  premises  after  an 
order  or  decree  of  sale"  or  a  tax  sale;"  a  forbear- 
ance to  eject  a  tenant  at  will  for  nonpayment  of 


rent;**  a  forbearance  in  dosing  an  insolvent  bank;^ 
an  agreement  not  to  foreclose  a  mortgage  or  deed  of 
trust;"  and  a  promise  by  sureties  on  a  guardian's 
bond  not  to  institute  legal  proceedit^  to  procure 
their  discharge."  The  cause  of  action  need  not  exist 
at  the  time;  it  is  sufficient  that  it  may  come  into 
existence." 

[$  195]  (2)  Differvnt  Views  as  to  EziBtence  of 
Bight  to  Sne — (a)  In  General  Whether,  under  th» 
facts,  a  right  to  sue  exists,  the  forbearance  of  which 
will  afford  a  consideration,  is  a  question  concern- 
ing which  the  language  of  the  decisions,  even  in  the 
same  jurisdiction,  is  not  consistent,  and  a  better 
purpose  is  served  by  stating  the  various  views  that 
have  been  and  are  entertained  than  by  stating  posi- 


Ind.  A.  638,  70  NE  641;  DKmar  v. 
WcBt.  7  Ind.   6J7,  35  NE   47. 

Ky. — Miller  v.  Davis,  168  Ky.  681. 
182  SW  8«9:  Sellars  v.  Jones,  164  Ky. 
468.  175  SW  1002;  Lemaster  v.  Burk- 
hart.  2  Bibb  2S. 

La. — Benner  v.  Van  Norden.  27  La. 
Ann."47S. 

Mass. — Spear  v.  Hancock,  6  Allen 
SOS:  Call  t.  Calef.  4  Cush.  388;  Drury 
V.   Fay,  14  Pick.  826. 

Minn. — Montreal  Bank  v.  Beecher, 
133  Minn.  81,  1B7  NW  1070;  Security 
Kat.  Bank  v.  Pulver,  181  Minn;  4B4, 
156  NW  641;  Thayer  v.  Pray,  111 
Minn.  449,  127  NW  392;  Minneapolis 
Land  Co.  v.  McMillan,  79  Minn.  287, 
82   NW  6»1. 

Mo. — Bridges  v.  Stephens,  132  Mo. 
524,  34  SW  555;  Samuel  Cupplea 
Woodenware  Co.  v.  Dreyfus,  102  Mo. 
A.  463,  76  SW  734;  Chenowoth  v.  Pa- 
cUc  Express  Co.,  93  Mo.  A.  185. 

Mont. — Noyes  v.  Young.  38  Mont. 
326.   228.  79  P  1063   [cit  Cyc]. 

Nebr. — Matthews  v.  Heaver,  34 
Nebr.   592,   52  NW  283. 

N.  J. — United,  etc..  Rubber  Mfg. 
Co.  V.  Conard,  80  N.  J.  L;  286,  289,  78 
A    208.    AnnCa8l912A    412    [cit   Cyc], 

N.  T. — Robinson  v.  Oliver,  171  App. 
Dlv.  349.  156  NTS  896;  R.  &  L.  Co. 
V.  Metz,  185  App.  Div.  633,  160  NTS 
843  [aff  216  N.  T.  695  mem,  109  NB 
1091  memi;  Dill,  etc.,  Co.  v.  Morlson, 
169  App.  Div.  583,  144  NTS  894;  Me- 
chanics* Nat.  Bank  v.  Jones,  76  App. 
Div.  634.  78  NTS  800  [aft  176  N.  T. 
518  mem,  67  NB  1085  mem];  Jeroms 
V.  Jeroms,  18  Barb.  24;  Niles-Bement- 
Pond  Co.  V.  Ury,  53  Misc.  306,  103 
NTS  226;  New  Tork  German  Sav. 
Bank  v.  Brodsky,  39  Misc.  100.  78 
NTS  910  [aff  82  App.  Div.  635,  81 
JITS  1126].  See  Gltler  v.  Russian 
Co.,  124  App.  Div.  273.  276,  108  NTS 
79S   [cit  Cyci. 

Oh.— MusIdnKum  Bank  v.  Carpen- 
ter, Wright  729;  Pord  v.  Rehman, 
Wrl^t  434;  Williamson  v.  McGlll,  8 
Oh.  T>ec.  (Reprint)  186,  6  CincLBul 
202. 

Pa. — Saalfleld  v.  Manrow,  165  Pa, 
114,  30  A  823;  Hind  V.  Holdshlp,  2 
^irattfl  104,  26  AmD  107;  Sldwell  v. 
Ehrans.  1  Penr.  &  W.  388,  21  AmD 
387. 

R.  I. — Bochterle  v.  Saunders,  36 
S.  I.  39.  88  A  808. 

Tenn. — ^Tumey  v.  Denham,  4  Baxt. 
S69. 

Eng. — ^Leask  v.  Scott,  2  Q.  B.  .D. 
376,  4  ERC  790;  Willatts  v.  Ken- 
nedy. 8  Bing.  6,  21  ECL  421,  131  Re- 
print 301;  Mather  v.  Maidstone,  18 
C.  B.  273,  86  ECL  273,  189  Reprint 
1874;  Alliance  Bank  v.  Brown,  2  Dr. 
*  Sm.  289,  62  Reprint  631;  Elkington 
T.  Cooke-Hlll.  $0  T.  L.  R.  670. 

Man. — Standard  Trusts  Co.  v. 
Hurst,  24  Man.  185;  Preston  v.  Nu- 
gent. 18  Man.  611. 

Ont. — Iieslie  ▼.  Stevenson,  84  Ont. 
L.  473.  9  OntWN  82  [allowing  app 
34  Ont  L.  93,  8  OntWN  421,  23 
DomLR   776]. 

BO,  U.  S. — ^Llpsmeler  v.  Vehslage, 
29  Fed.  175;  Lonsdale  v.  Brown,  15 
P.  Gas.  No.  8.494,  4  Wash.  C.  C.  148. 

Ala. — ^Robinson  v.  Tipton,  31  Ala. 
S96. 

Conn. — Raymond  v.  Smith,  5  Conn. 

Qa. — Taylor  v.  Thomas,  61  Qa.  472. 


111. — Reaseter  v.  Waterman,  161 
111.  169,  87  NB  876;  Austin  v.  Baln- 
ter,  60  111.  308'  Underwood  v.  Hos- 
sack,  38  111.  208;  Schoonhoven  v. 
Pratt,  26  111.  467. 

Ind. — Brown  v.  Indianapolis  First 
Nat.  Bank,  116  Ind.  572,  18  NB  56; 
Sinker  v.  Green,  lis  Ind.  264,  15  NE 
266. 

Iowa. — Robinson  v.  U,  S.  Live 
Stock  Co.,  164  Iowa  230,  145  NW 
536;  Sao  County  v.  Hobbs,  72  Iowa 
69.    38    NW    368. 

Ky. — Lemaster  v.  Burhart,  2  Bibb 
25. 

Mass. — Boyd  v.  Frelse,  6  Gray 
553. 

Mich. — Illinois  RooUng,  etc.,  Co.  v. 
Aerial  Adv.  Co.,  142  Mich.  698,  106 
NW  274;  Union  Trust  Co.  v.  Concus, 
129  Mich.  156.  88  NW  407;  Davis  v. 
Teachout,  126  Mich.  135.  86  NW 
476,  86  AmSR  531;  Mosher  v.  Lans- 
ing Lumber  Co..  112  Micll.  517,  71 
NW  161:  Fraser  v.  Backus,  62  MicJi. 
640,   29   NW   92. 

_Minn. — Lundberg   v.    Northwestern 
El.  Co.,  42  Minn.  S7.   48  NW  685.  ° 

Miss. — Sanders  v.  Smith,   5   S  614. 

Mo. — Martin  v.  Nixon,  92  Mo.  26, 
4  SW  603;  Smith  v.  Richardson.  77 
Mo.  A.  422;  Janis  v.  Roentgen,  69 
Mo.  A.  75;  Webster  r.  Swltser,  15 
Mo.  A.  346. 

_  N.  T. — Pennsylvania  Coal  Co.  v. 
Blake,  86  N.  T.  226;  Llpplncott  v. 
Ashfleld,  6  N.  T.  Super.  611;  Wat- 
son V.  Randall,  20  Wend.  201. 
^  N.  C— Vireinia-Carolina  Chemical 
Co.  V.  McNafr,  139  N.  C.  326,  61  SB 
949;  Lowe  v.  Weathorley,  26  N.  C. 
363. 

Oh.— Bralnard  v.  Harris,  14  Oh. 
107,  45  AmD  626:  Muskingum  Bank 
v.  Carpenter,  Wright  729;  Nicholson 
v.  May,  Wright  680;  Ford  v.  Rehman, 
Wright  434. 

Pa. — Ament  v.  Sarver,  2  Grant  34; 
Silvls  v.  Ely,  3  Watts  &  8.  420: 
Clark  V.  Russel,  3  Watts  218,  27 
AmD  348;  Sldwell  v.  Evans,  1  Penr. 
&  W.  388,  21  AmD  387;  Hamaker  v. 
Eberley,  2  Binn.  506,  4  AmD  447; 
Van  Gorder  v.  Freehold  Bank,  4  Pa. 
Cas.   130. 

S.  C. — Hutton  V.  Edgerton,  6  S.  C. 
485. 

Tenn. — Allen  v.  Morgan,  5  Humphr. 
624. 

Tex. — ^Enapp  v.  Mills,  20  Tex. 
128. 

Vt.— Hill  V.  Smith,  34  Vt.  536; 
Templeton  v.  Bascom,  33  Vt.  132. 

Wis. — Washburn  County  v.  Thomp- 
son, 99  Wis.  686,  76  NW  309;  Hawes 
V.  Woolcock,  26  Wis.   629. 

Eng. — Fisher  v.  Richardson,  Cro. 
Jac.   47,  79  Reprint  39. 

BzUaaloa  m  ooaaiaenttmi  for  WU 
or  note  see  Bills  and  Notes  |  371. 

61.  Bralnard  v.  Harris,  14  Oh.  107, 
45  AmD   526. 

58.  Del. — West  v.  Hosea,  6  Del. 
282. 

Ind.— Cronkhlte  v.  White,  26  Ind. 
418;  Sandford  v.  Freeman,  6  Ind. 
129. 

Iowa. — ^AUen  v.  Piatt.  79  Iowa  118, 
44  NW  240;  Barker  v.  Quilllam,  6 
Iowa  510. 

Ky. — Miller  v.  Davis,  168  Ky.  661, 
182  SW  839. 

Mass. — Foster  v.  Clark,  19  Pick. 
829. 


,  Minn. — ^Brewster  v.  Leith,  1  Minn. 
66. 

Miss. — ^Barnes  v.  Moody,  6  Miss. 
636,  87  AmD  172. 

Mo. — ^Ashby  V.  Dillon,  19  Mo.  619; 
Waggoner  v.  Davidson,  189  Mo.  A. 
346,  175  SW  232;  Given  v.  Corse,  20 
Mo.  A.   132. 

_N.   H.— Mandigo  v.   Healey,   69  N. 
H.  94,   45  A  318. 

N.  T. — Stem  v.  Drinker,  2  E.  D. 
Smith  401;  Smith  v.  Weed,  20  Wend. 
184,    32   AmD    526. 

N.  C. — Qldham  v.  Kerchner,  79 
N.  C.   106,   28   AmR  302. 

Pa. — Giles  V.  Ackles,  9  Pa.  147,  49 
AmD  661;  Brtoe  v.  Clark,  8  Pa. 
301. 

R.  I.— Kendall  v.  Rossi,  36  R.  I. 
451.  87  A  186,  187,  46  LRANS  986 
[cit  Qrc], 

S.  C. — Adkinson  v.  Barfleld,  12  8. 
C.   L.   575. 

Tex. — Williams  v.  City  Nat.  Bank, 
(Civ.  AO    166  SW  130. 

Va. — Brad49haw  v.  Bratton,  96  Va. 
577,  32  SB  56. 

Eng. — Smith  v.  Algar,  1  B.  ft  Ad. 
603,  20  ECL.  616,  109  Reprint  911. 

BS.  Fulton  V.  Loughlin,  118  Ind. 
286,  20  NB  796;  Whitney  v.  Clary, 
145  Mass.  156,  18  NB  893;  Car- 
penter V.  Page.. 144  Mass.  315,  10  NB   ~ 

S«.  Smith  V.  Montelth,  18  M.  & 
W.  427,  153  Reprint  178.  And  see 
infra  |  206. 

U.  Constant  v.  Rochester  Univer- 
sity, 111  N.  T.  604,  19  NE  631,  7 
AmSR  769,  2  LRA  734;  Erie  County 
Sav.  Bank  v.  Colt,  104  N.  T.  632,  11 
NE  64. 

B6.  Ashburne  v.  Gibson,  9  Port. 
(Ala.)  649;  Coleman  v.  Frum,  4  111. 
378;  Thompson  v.  Nelson,  28  Ind. 
431;  Abshlre  v.  Mather.  27  Ind.  381; 
Clarke  v.  McFarland,  5  Dana  (Ky.) 
45. 

57.  Sanford  v.  Huxford,  32  Mich. 
313,   20  AmR  647. 

58.  Hancock  v.  Hodgson,  4  111. 
329;  Burr  v.  Wilcox,  13  Allen  (Mass.)  • 

5*.     Gove  V.  Newton,  68  N.  H.  359. 

eo.  Vinal  V.  Richardson,  13  Allen 
(Masa)  521. 

61.  Sickles  V.  Herold,  11  Misc. 
683,  32  NTS  1083  [mod  on  other 
grounds  149  N.  T.  832,  43  NB  852]. 

6S.  Ind. — McCasland  v.  .ffitna  L. 
Ins.  Co.,   108  Ind.   130,   9  NE  119. 

Iowa. — ^Burke  v.  Dillon,  92  Iowa 
557,   61   NW  370. 

Mich. — Burchard  v.  Fraser.  23 
Mich.  224. 

Minn. — Streeter  v.  Smith,  81  Minn. 
52,   16  NW  460. 

Mo. — Chiles  V.  Wallace.  88  Mo.  84. 

N.  T.— Prime  v.  Koehler,  77  N.  T. 
91  [atr  7  Daly  346];  Williams  V.Bed- 
ford Bank.  63  App.  Dlv.  278,  71  NTS 
689;  Audas  v.  Nelson,  64  Barb.  362; 
Haggerty  v.  Allaire  Works,  7  N.  T. 
Super.  230;  Sullivan  v.  Rosson,  148 
NTS  611. 

Oh. — Anderson  v.  Lanterman,  27 
Oh.  St.  104. 

Va. — Colgin  V.  Henley,  6  Leigh  (88 
Va.)   85. 

83.  Drury  v.  Ffey,  14  Pick.  (Mass.) 
326. 

64.  Hamaker  v.  Eberley,  2  Binn. 
(Pa.)  60<,  4  AmD  477. 
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tively  that  jparticular  rules  obtain  in  particular 

jnrisdictiona." 

[i  196]  (b)  View  That  Sight  Must  Be  Perfect. 
The  early  English  cases  were  to  the  effect  that  oae 
has  a  right  to  sue  only  when  hie  claim  is  actually 
in  law  a  valid  claim,  and  tliat  forbearance  to  sue 
on  an  unfounded  claim  c&n  never  support  a  promise 
given  therefor,  for  the  reason  that  forbearance  to 
sue  on  a  claim  not  legally  enforceable  can  be  no  det- 
riment." This  view  has,  as  we  shall  see.  been  over- 
ruled in  England  by  modem  decisions,"  but  there 
are  a  few  American  cases  which  seem  to  support  it." 

[$  197]  (c)  View  That  Bight  Most  Be  Season- 
ably  DonbtfoL  The  principle  followed  in  perhaps 
the  majority  of  cases  is  that  one  has  a  right  to  sue 
where  his  claim  is  reasonably  doubtful,  and  that 


forbearance  to  enforce  a  elaim  which  might  rea- 
sonably be  thought  doubtful  is  a  sufficient  consid- 
eration," on  the  ground  that  "the  reaKty  of  the 
claim  which  is  g^ven  up  must. be  measured,  not  by 
the  state  of  the  law  as  it  is  ultimately  discovered 
to  be,  but  by  the  state  of  the  knowledge  of  the 
person  who  at  the  time  has  to  judge  and  make  the 
concessions."^'  From  this  it  is  clear  that,  if 
the  right  is  not  doubtful,  there  is  no  consideration,, 
for  there  is  neither  benefit  to  the  promisor  nor  det- 
riment to  the  promisee,  and,  therefore,  forbearance 
or  a  promise  to  forbear  to  insist  on  a  claim  clearly 
unenforceable  cannot  be  a  consideration."  This  is 
true,  for  example,  of  a  promise  to  forbear  from 
claims  under  an  illegal  contract,  such  as  a  gambling 
contract,  or  one  involving   the   commission   of  a 


68.     See  Infra  1 1  196-198. 

ee.  Graham  v.  Johnson,  Li.  R.  8' 
Eq.  36:  Wade  v.  Simeon,  2  C.  B.  648, 
62  ECt,  648.  136  Reprint  1061;  Tooley 
V.  Windham,  Cro.  Bill.  206,  78  Re- 
print 463;  Stone  v.  Wythlpol,  Cro. 
EU>.  12«.  78  Reprint  383;  Jones  v. 
Ashburnham,  4  East  466,  102  Re- 
print 905:  Edwards  ▼.  Bau^h,  11  If. 
&  W.  C41,  152  Reprint  962;  Barber 
T.  Fox,  2  Saund.  136,  86  Reprint  860; 
Loyd  V.  Lee.  Str.  94,  93  Reprint  406: 
Rosyer  v.  Langdale,  Style  248,  82 
Reprint  684:  Hunt  v.  Swain.  L. 
Raym.  127,  83  Reprint. 69;  Smith  v. 
Jones,  TelT.  184,  80  Reprint  122. 

"DetHmental  to  the  plaintiff  it 
cannot  be,  if  he  has  no  cause  of  ac- 
tion; and  beneficial  to  the  defendant 
it  cannot  be;  for,  In  contemplation 
of  law.  the  defence  upon  such  an  ad- 
mitted state  of  facts  must  be  suc- 
cessful, and  the  defendant  will  re- 
cover coats,  which  must  be  assumed 
to  be  a  full  compensation  for  all  the 
legal  damage  he  may  sustain."  Wade 
T.  Simeon,  2  C.  B.  £48,  664,  62  ECL 
548.  186  Reprint  1061. 

67.  Lockwood  V.  New  York  TitlA 
Ins.  Co.,  73  Misc.  296.  298,  ISO,  NTS 
824  [cit  Cyc].     See  infra  |  197. 

68.  Ala. — Clark  v.  Jones,  85  Ala. 
127,  4  S  771;  Prater  v.  Miller.  25 
Ala.  320,  60  AmD  621;  Martin  v. 
Black,  20  Ala.  309. 

Ind. — Harris  y.  Cassady,  107  Ind. 
168,  8  NE  29;  Bweitzer  v.  Heasley, 
13  Ind.  A.  667,  41  NE  1064. 

Iowa. — Bower  v.  Deldeker,  88  Iowa 
418. 

Ky.— Bblin  v.  Miller,  78  Ky.  871. 

Md. — Emmlttsburg:  R.  Co.  v.  Dono- 

rhue.  67  Md.  383,  10  A  233,  1  AmSR 
96;   Schroeder  v.    Fink,   60   Md.   436; 
Bcker  v.  McAllister,  64  Md.  862. 

Mass. — Palfrey  v.  Portland,  etc.,  R. 
Co.,  4  Allen  66. 

Minn. — Sharpe  v:  Rogers,  12  Minn. 

Miss. — Foster  v.  Metts,  66  Miss. 
•  77,  SO  AmR  604;  Newell  v.  Fisher, 
19  Miss.  431,   49  AmD  66. 

Mo. — Long  V.   Towl,   42    Mo.    646. 

N.  H. — New  Hampshire  Sav.  Bank 
v.  Colcord,  16  N.  H.  119,  41  AmD  686. 

Or. — Oregon,  etc.,  R.  Co.  v.  Potter, 
6  Or.  228. 

Pa. — Bollinger  v.  Gallagher.  170 
Pa.  84,  82  A  669:  Sldwell  v.  Evans, 
1  Penr.  &  W.  388,  21  AmD  887. 

Tenn. — Shuder  v.  Newby,  86  Tenn. 
848,  8  SW  438. 

W.  Va. — ^Davlsson  v.  Ford,  23  W. 
Va.  617. 

ee.  Ala.— Russell  v.  Wright.  98 
Ala.  662,  13  S  694;  Ware  v.  Morgan, 
67  Ala.  461;  Martin  v.  Black,  20  Ala. 
809. 

Ark. — ^Matthews  v.  Morris,  31  Ark. 
222. 

Colo. — Coffee  v.  Emlgh,  16  Colo. 
184.  26  P  83,  10  LRA  12S. 

Conn. — Sajre  v.  Wlloox,  6  Conn.  81; 
Tuttle  V.  Bigelow,  1  Root  108,  1 
AmD  36. 

Del.— Meredith  v.  Knox,  88  A  70S. 

III.— Parker  v.  Bnslow,  102  111.  272. 
40  AmR  588;  Honeyman  v.  Jarvis, 
79  Til.  318:  Mulholland  v.  Bartlett. 
74  111.  68;  Hund  v.  Geier,  72  111.  898; 


Scott  V.  White.  71  111.  287:  Miller  v. 
Hawker,  66  111.  185;  McKlnley  v. 
Watklna  13  111.  140. 

Ind. — ^IT.  S.  Mortg.  Co.  v.  Hender- 
son, 111  Ind.  24,  12  NE  88.     . 

Iowa. — Lucy  v.  Price,  39  Iowa  26; 
Adams  v.  Morton.  87  Iowa  255. 

Ky. — Sellars  v.  Jones,  164  Ky.  458. 
176  SW  1002;  Newton  v.  Carson,  80 
Ky.  809;  Cllne  v.  Templeton,  78  Ky. 
660;  Fisher  v.  May,  i  Bibb  448,  6 
AmD  626. 

La. — Peirce  v.  New  Orleans  Bldg. 
Co..  9  La.  397.  29  AmD  448. 

Md. — Emmlttsburg  R.  Co.  v.  Dono- 
ghue,  67  Md.  383.  10  A  233,  1  AmSR 
396-  Ecker  v.  McAllister.  64  Md.  362; 
McClellan  v.  Kennedy,  8  AmD  230. 

Mass. — Mackln  v.  Dwyer.  206  Mass. 
472,  91  NE  89S;  Prout  v.  Plttsfleld 
Fire  Dist..  164  Mass.  460,  28  NE  679; 
Abbott  V.  Fisher,  124  Mass.  414;  Vi- 
nal  V.  Richardson,  13  Allen  621; 
RobinMn  v.  Qould,  11  Cush.  66; 
Adams  v.  Wilson,  12  Meto.  138,  46 
AmD  240;  Fish  ▼.  Thomas^  6  Gray 
46,  66  AmD  848. 

Mich. — Calkins  v.  Chandler,  88 
Mich.  820,  24  AmR  693;  Sanford  v. 
Huxford,  82  Mich.  313,  20  AmR  647; 
Gates  V.  Shutts,  7  Mich.  127;  Van 
Dyke  V.  Davis,  2  Mich.  144;  Weed  v. 
Terry,  2  Dougl.  844,  45  AmD  267; 
Rood  V.  Jones.  1  Dougl.  188. 

Mo. — Rinehart  v.  Bills.  82  Mo.  684, 
62  AmR  886;  Long  v.  Towl,  42  Mo. 
645,  97  AmD  855;  Mullanphy  v.  Riley, 
10  Mo.  489;  Valle  v.  Plcton,  16  Mo. 
A.  178  [rev  on  other  grounds  91  Mo. 
207,  3  SW  860]. 

N.  H. — Flannagan  v.  Kiloome,  58 
N.  H.  443. 

N.  J. — Clark  v.  Turnbull,  47  N.  J. 
L.  265,  54  AmR  157;  Meyers  v.  Hock- 
enbury,  34  N.  J.  L.  346;  Rue' v.  Meirs, 
48  N.  J.  Eg.  877,  12  A  869. 

N.  T.— White  V.  Hoyt  78  N.  T.  606; 
Crans  v.  Hunter,  28  N.  Y.  389;  Scott 
V.  Warner,  2  Lans.  49:  Beadle  v. 
Whltlock.  64  Barb.  287;  Keeler  v.  Sal- 
isbury, 27  Barb.  485  [aff  38  N.  Y. 
6481;  Reichman  v.  Pretsfelder,  161 
NY3  898. 

Oh. — Ford  v.  Rehman.  Wright  484. 

Pa, — Sutton  V.  Dudley,  193  Pa.  194, 
44  A  438;  Gormly  v.  Gormly,  130  Pa. 
487,  18  A  727-  Collins  v.  Barnes,  83 
Pa.  15;  Spangler  y.  Springer,  22  Pa. 
464;  Logan  v.  Mathews,  6  Pa.  417; 
Silvls  V.  Ely,  3  Watts  &  8.  420:  Per- 
kins V.  Gay.  3  Serg.  &  R.  327,  7  AmD 
653;  Hamaker  v.  ESberley,  2  Blnn.  506, 
4  AmD  477;  In  re  Braddock,  26  Fa. 
Co.  498. 

R.  I. — ^Anthony  v.  Boyd.  16  R.  I. 
496.  8  A  701.  10  A  667.  • 

Vt.— Bellows  V.  Sowles.  65  Vt.  891. 
46  AmR  291;  Blake  v.  Peck,  11  Vt. 
483. 

Wash. — Snohomish  River  Boom  Co. 
V.  Great  Northern  R.  Co.,  67  Wash. 
693.  107  P  848. 

W.  Va. — ^Kome  v.  Kome,  80  W.  Va. 
1,  3  SE  17. 

Wis. — Snell  V.  Bray,  66  Wla  166, 
14  NW  14. 

Bng. — ^EIx  p.  Banner,  17  Ch.  D.  480; 
Wilby  V.  Elgee.  L.  R.  10  C.  P.  497; 
Bracewell  v.  Williams,  L.  R.  2  C.  P. 
196;  Skeate  v.  Beale,  11  A.  &  B.  988, 


89  BCL  616.  113  Reprint  688;  Haltch 
V.  Brooka  10  A.  &  B.  809,  87  BCL. 
180.  113  Reprint  119;  Longridge  t. 
Dorville.  6  B.  &  Aid.  117.  7  BCL  74. ' 
108  Reprint  11S6:  Cook  v.  Wright.  I 
B.  6  S.  669,  101  W^  669.  181  Reprint 
822;  Keenan  v.  Handley.  2  De  G.  3. 
&  a.  288,  67  EnrCh  221,  46  Reprint 
384:  Matter  of  Midland  Union,  etc. 
R.  Co..  4  De  O.  M.  &  G.  366,  68  Bng 
Ch  279,  43  Reprint  646;  Llewellyn  v. 
Llewellyn.  8  D.  &  L.  818;  Orrell  v. 
Coppock,  2  Jur.  N.  S.  1244;  ESdwards 
V.  Baugh,  11  M.  &  W.  641,  152  Re- 
print 962;  Atlee  v.  Backhouse,  S  M. 
&.  W.  633,  160  Reprint  1298. 

70.  Miles  V.  New  Zealand  Alford 
Est.  Co..  32  Ch.  D.  26*,  291. 

71.  V.  S^— Sheppey  v.  Stevens,  177 
Fed.  484. 

Ala— Martin  v.  Black,  20  Ala.  809. 

Colo. — Conqueror  Gold  Mln.,  etc., 
Co.  v.  Ashton,  89  Colo.  183.  90  P  1124. 

Conn. — Thomas'  App.,  86  Oonn.  60, 
81  A  972 

III.— McKlnley  v.  Watkina  18  IlL 
140;  Bunnell  v.  Rosenberg,  128  111.  A. 
196;  Herbert  v.  Mueller.  88  III.  A. 
391;  Bates  v.  Sandy.  27  ni.  A.  662. 

Ind. — Moon  v.  Martin,  122  Ind.  211. 
23   NE  668. 

Kan. — Price  v.  Atchison  First  Nat. 
Bank,  62  Kan.  748.  64  P  689. 

Ky. — Cllne  v.  Templeton.  78  Ky. 
560;  Fisher  v.  May.  2  Bibb  448.  5  Am 
D  626;  Stitzel  v.  Hofheimer,  11  KyL 
330. 

Md. — Dipaula  v.  Green,  116  Md. 
491,  82  A  206:  Schroeder  v.  Blnk,  60 
Md.  436;  Smith  v.  Baston,  64  Md.  138. 

Mass. — Dunham  v.  Johnson.  135 
Mass.  310;  Palfrey  v.  Portland,  etc.. 
R.  Co.,  4  Allen  66. 

Mich. — ^Wlerraan  v.  Bay  City-Mich- 
igan Sugar  Co.,  142  Mich.  422.  106 
NW  76. 

Minn. — Anderson  v.  Nystrom.  103 
Minn.  168.  114  NW  742,  128  AmSR 
320,  IS  LRANS  1141,  14  AnnCas  54; 
Demars  v.  Musser-Sauntry  Land, 
etc.,  Co.,  37  Minn.  418,  35  NW  1; 
Sharpe  v.  Rogera  12  Minn.  174. 

Miss. — Gunning  v.  Royal,  59  Miss. 
46.  42  AmR  360;  Foster  v.  Metts,  65 
Miss.  77,   30  AmR  604. 

Mo. — ^Winter  v.  Kansas  City  Cable 
R.  Co.,  160  Mo.  169,  61  SW  60ft:  Long 
V.  Towl,  42  Mo.  646,  97  AmD  355; 
Phelps  V.  Manecke,  119  Mo.  A.  139.  96 
SV  221;  Corbyn  v.  Brokmeyer,  84 
Mo.  A.  649;  Baker  v.  Phcenlx  Aasur. 
Co.,  67  Mo.  A.  559.       . 

Mont. — Ontario  Bank  v.  Hosklns, 
38  Mont.  806.  809,  83  P  493  [clt  Cyc]. 

N.  H. — ^Haynes  v.  Thom,  28  N.  H. 
386;  New  Hampshire  Sav.  Bank  v. 
Colcord,    16   N.   H.   119,   41  AmD   685. 

N.  J. — Rue  V.  Melrs,  48  N.  J.  Eq. 
877,  12  A  869. 

N.  Y.— Feeter  v.  Webef.  78  N.  Y. 
334;  Springstead  v.  Ne^s,  125  App. 
Dlv.  230,  109  NTS  148;  Bell  V.  Pfad- 
enhauer,  89  App.  Dlv.  279,  86  NTS 
869;  Gould  v.  Armstrong,  2  N.  T.  Su- 
per. 266;  Balllargeon  v.  Dumoulin. 
148  NTS  443  [aff  166  App.  Dlv.  730. 
161  NTS  112];  Russell  v.  Cook.  8 
Hill  504. 

Okl.— Duck  v.  Antle,  5  Okl.  152,  47 
P  1056. 
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«nme^^*  or  one  whieh  is  without  eonsideration/*  or 
which  is  bured  by  the  statute  of  limitations;'*  or 
of  the  diBContinuance  of  a  vexatious  lawsuit  brought 
to  harass  the  attorneys  of  an  infant  who  have  ob- 
tained a  final  judgment  against  a  railroad  company, 
and  to  delay  the  collection  thereof.** 

[%  198]  (d)  View  That  Olaim  Most  Be  Bona 
Pide.  A  third  view  is  that  one  has  a  right  to  sue 
when  he  believes  that  he  has  a  good  cause  of  action, 
that  it  is  enough  if  plaintiff  can  show  that  at  de- 
fendant's request  he  forebore  to  prosecute  a  claim 


which  he  believed  to  be  weU  founded,  and  that  it  is 
no  answer  to*  show  that  the  claim  was  not  well 
founded  or  was  not  even  reasonably  doubtfuL'* 

[f  199]  c.  Bight  May  Be  against  Third  Person. 
The  waiver  of  a  right  or  forbearance  to  sue  may  be 
in  respect  to  a  liability  or  debt  of  a  third  person 
and  not  of  the  promisor,"  for,  as  we  have  seen,'  a 
benefit' to  a  third  person  is  sufficient  consideration 
for  a  promise."  Thus  an  agreement  to  forbear  to 
sue  a  debtor  is  a  valid  consideration  for  the  promise 
of  a  third  person  to  pay  the  debt."    The  same  is 


Or. — Oreson.  etc.,  R.  Co.  v.  Potter, 
6  Or.  228. 

Pa. — Luken'B  App.,  148  Pa.  S86,  22 
A  892,   13  LRA  S81. 

Tex. — Von  Brandenatein  v.  Eibens- 
bertrer.  71  Tex.  2«7.  9  SW  158. 

vL — Ti&sK  V.  Walker,  Brayt.  24. 

Wash. — Nicholson  v.  Neary,  77 
Wash.  294.  29«,  187  P  492  [quot  Cyc]. 

W.  Va. — DavlBSon  ▼.  Ford,  21  W. 
Va.  617. 

Engr- — ^Thomson  ▼.  Eastwood,  2 
App.  Cas.  215;  In  re  Pllet,  [1916]  3 
K.  B.  619;  Graham  T.  Johnson,  L,.  R.  8 
Bq.  3«;  Cook  v.  Wright,  1  B.  &  S. 
£59.  101  ECL  569.  121  Reprint  822; 
"Wade  V.  Simeon,  2  C.  B.  648,  62  ECI. 
548.  185  Reprint  lOCl;  Tooley  v. 
Windham.  Cro.  Ellz.  206,  78  Reprint 
463;  Herring  t.  Dorell,  8  Dowl.  P.  C. 
604;  Kaye  t.  Dutton,  7  M.  &  O.  807, 
49  ECL  807,  136  Reprint  328;  Bd- 
-wards  v.  Baugh,  11  M.  &  W.  641.  152 
Reprint  962;  Cowper  v.  Oreen,  7  M. 
A  W.  633.  151  Reprint  920,  18  ERC 
664:  Barber  v.  Fox,  2  Saund.  136,  $6 
Reprint  860. 

'^he  surrender,  forbearance  or  as- 
signment of  a  claim  having  no  legal 
validity  is  not  a  sufficient  considera- 
tion for  a  promise."  Kidder  v. 
Blake.  46  N.  H.  630.   632. 

OlalBi  mumforceable  mOsr  atatnt* 
«f  fnods  see  Frauds.  Statute  of 
[20  Cyc  284]. 

72.  Conn. — North  v.  Forest,  16 
Conn.  400. 

III.— Voorbees  v.  Reed,  17  III.  A. 
21. 

Mian. — Anderson  r.  Nystrom,  103 
Minn.  168,  114  NW  742,  123  AmSR 
320.    13   L.RANS   1141,   14  AnnCas  64. 

Miss. — Iiindsey  v.  Sellers,  26  Miss. 
169. 

Wis. — Everlngham  v.  Melghan,  6S 
Wis.   364.  13  NW  269. 

7S.     L4Uig  v.  Johnson,  24  N.  H.  302. 

74.  Taylor  v.  Weeks,  129  Mich. 
233.  88  NW  46«. 

7B.  Winter  v.  Kansas  City  Cable 
R.  Co.,  160  Mo.  169,  61  SW  606. 

78.  U.  S. — Fire  Ins.  Assoc,  v. 
Wickham,  141  U.  S.  664.  35  L.  ed. 
860;  Union  Bank  v.  Oeary,  6  Pet.  99, 
<  Li.  ed.  60;  Llano  Imp.,  etc.,  Co.  v. 
Pacific  Impr.  Co.,  66  Fed.  636,  13 
CCA  62G. 

Oa. — Morris  v.  Monroe,  80  Oa.  630. 

ni.— Ostrander  v.  Scott,  161  111. 
339;  Hayes  v.  Massachusetts  Mut.  !» 
Ins.  Co..  126  III.  626.  18  NE  322.  1 
I/RA  303;  Parker  v.  Bnslow,  102  111. 
272.  40  AmR  688. 

Mich. — ^Leeson  v.  Anderson,  99 
Mich.  247,  68  NW  72,  41  AmSR  597. 

Minn. — ^Hansen  v.  Oaar,  63  Minn. 
94.  66  NW  264. 

Mo. — Osborne  ▼.  Fridrich,  134  Mo. 
A.  449,  114  SW  1046. 

N.  J. — Orandln  v.  Orandln,  49  N.  J. 
li.  SOS.  9  A  766.  60  AmR  642. 

N.  T. — ^Wahl  V.  Barnum,  116  N.  T. 
87.  22  NB  280,  6  LRA  623;  Lockvood 
v.  New  York  Title  Ins.  Co..  73  Misc. 
296.  130  NTS  824;  Recknagel  v. 
Steinway,  33  Misc.  633,  68  NTS  957 
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true  of  a  promise  not  to  institute  bankruptcy  pro- 
ceedings against  a  tiiird  person,^  of- a  promise  to 
stay  or  discontinue,  or  the  staying  or  discontinuing, 
of  legal  proceedings  begun  against  a  third  person," 
or  of  the  release  of  a.  claim  against  a  third  person." 

[f  200]  d.  Promise  to  Forbear  and  Actual  For- 
bearance. An  agreement  to  forbear  is  sometimes 
necessary.*^  Mere  forbearance  to  sue  without  any 
agreement  to  that  effect  is  not  a  >eufi9cient  consid- 
eration for  a  promise  of  another  to  pay  the  debt  of 
the  person  liable,  and  it  can  make  no  difference 
that  the  act  of  forbearance  was  induced  by  the 
promisd.**  But  actual  forbearance  without  a  prom- 
ise to  forbear  is  suiBcient,  if  such  forbearance  ia 
at  the  request  of  the  promisor  and  in  reliance  on 
his  proiiiise."  An  actual  forbearance  is  evidence 
of  an  agreement  to  forbear.^  An  agreement  to 
forbear  bringing  a  suit,  which  is  not  binding  be- 
cause it  is  for  no  definite  time  and  for  no  valid 
consideration,  is  not  binding  on  the  person  in  whose 
favor  it  is  made  merely  because  it  is  fully  complied 
with  by  the  party  making  it." 

[$  2011  e.  Hatoal  PromiBefl  to  Forbear.  Mutual 
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support  each  other,"^  as  in  the  case  of  a  prtkmise  not 
to  sue  in  consideration  of  a  promise  not  to  plead 
the  statute  of  limitations;^  a  promise  to  waive  the 
right  of  appeal  from  a  decree  construing  a  will  in 
consideration  of  a  promise  to  consent  to  the  imme- 
diate distiibution  of  the  estate;"^  a  promise  to  post- 
pone an  execution  which  has  been  issued  on  a  judg- 
ment fraudulently  entered  in  consideration  of  a 
promise  that  a  motion  shall  not  be  made  to  set 
aside  the  judgment;*'  or  a  promise  by  one  who  has 
appealed  from  a  judgment  in  another's  favor  not  to 
procure  a  supersedeas  after  a  certain  term  of  the 
court  which  rendered  the  judgment,  or  that  he  will 
pay  the  judgment  at  that  time  if  he  does  not  pro- 
cure a  supersedeas  in  the  meantime,  in  considera- 
tion of  a  promise  to  return  the  execution  issued 
under  the  judgment  unsatisfied.** 

[$  202]  f.  Time  of  Forbearance.  It  is  no  objec- 
tion to  the  validity  of  defendant's  agreement  that 
there  was  no  particular  time  specified  as  the  period 
for  forbearance.  The  law  presumes  that  it  was  to 
be  for  a  reasonable  time.**  If  the  forbearance  is 
actually  for  a  reasonable  time  it  is  a  sufficient  con- 
sideration,*'' and  the  converse  has  also  been  held 
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a  claim  of  a  third  person  against 
the  judgment  creditor  should  be 
settled  was  based  on  no  considera- 
tion). 

Contra  Gamett  v.  Klrkman.  33 
Miss.  389  (holding  that,  to  constitute 
a  valid  agreement  in  consideration  of 
a  forbearance  at  suit,  the  contract 
must  be  definite  and  certain  as  to 
the  terms  of  forbearance)'  Semple  v. 
Pinlt  1  Exch.  74,  154  Reprint  31 
(holding  that  a  declaration  was  bad 
which  stated  that  a  consideration 
was  forbearance  to  sue  for  reason- 
able   time). 

88.  Ala. — Starr  Piano  Co.  v-  Baker, 
8  Ala.  A.    449,    62   S   549. 

Colo.— Marshall  v.  Old.  14  Colo.  A. 
32.   59   P    217. 

111.— McMlcken  v.  Safford,  197  III. 
540,  64  NE  640  [aff  100  III.  A.  102]: 
Morgan  v.  Park  Nat.  Bank,  44  HI. 
A.   682. 

N.    T. — New     York     German      Sav. 


For  later  cases,  d*T*Iopin*iits  and  ohaof  •■  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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true.**  And  there  is  a  consideration  in  case  of  for- 
bearance to  sue  on  a  note  until  the  maker's  dcath,*^ 
and  in  case  of  the  guaranty  of  the  payment  of  a 
debt  on  a  stated  day  in  consideration  of  forbear- 
ance, it  being  construed  as  meaning  forbearance 
until  the  day  stated  for  payment."  So  an  agree- 
ment to  extend  the  time  of  payment  of  a  debt  for  a 
reasonable  time  is  sufficient.**  On  the  other  hand 
a  promise  to  forbear  for  such  time  as  plaintiff 
shall  elect  is  not  good,  for  it  imposes  no  obligation 
to  forbear  for  any  length  of  time.^  But  the  mere 
withdrawal  of  a  petition  or  a  caveat  is  sufScient, 
even  though  a  new  suit  may  be  begun  at  once.*  A 
note  payable  at  a  future  diate  g:iven  for  a  present 
debt  is  evidence  of  an  ag^reement  to  suspend  the 


Bank  V.  Brodsky.  3»  Misc.  100.  T« 
NTS  910  [aff  81  App.  Dlv.  OSS,  81 
NTS  1126]. 

Pa. — Bldwell  V.  Evana,  1  Penr.  ft 
W.  383.    21    AmD   881. 

Teixn. — Cathcart  v.  Thomas,  8  Baxt. 
172. 

Tex. — ^Bnterprlae  Tradlnt;  Co.  v. 
Crowell  Bank,  (Civ.  A.)  167  8W 
296 

Vt.— Ballard  v.  Burton,  64  Vt.  887. 
24  A  769.  16  LRA  664. 

Bag. — ^Payne  v.  WJlson,  7  B.  &  C. 
428.  14   ECL  198,   108  Reprint  781. 

Se«  also  Cook  v.  Duvall,  9  OtU 
(Hd.)  460  (where  the  promise  was  to 
"wait  a  few  days"). 

"An  understandintr  that  the  debtor 
shall  be  indulged  for  a  reasonable 
time  or  shall  be  Indulged  generally, 
and.  an  actual  forbearance  for  a 
reasonable  time,  will  be  sufficient." 
McMicken  v.  SaiTord,  197  111.  B40, 
S4t.   64    fTES  E40   raff  100   111.   A.   102]. 

[a1  XDnatxattoB. — A  promise  to 
"wait  awhile"  with  actual  forbear- 
ance for  five  years  Is  sufllclent. 
Cathcart  v.  Thomas,  8  Baxt.  (Tenn.) 
172. 

98,  Lonsdale  v.  Brown,  IS  F.  Cas. 
No.  8,494,  4  Wash.  C.  C.  148.  See 
Clark  V.  Russell,  8  Watts  (Pa.)  218, 
27  AmD  348  (where  no  time  was 
stipulated,  and  where  there  was  not 
a  total  forbearance.  It  was  held  that 
there  was  a  failure  of  conaidera- 
tlon). 

97.  W^llllamson  y.  Mc(}lll.  8  Oh. 
Dec.   (Reprint)   185,  6  CMncLBul  202. 

96.  L«fkovlta  V.  Oadsden  First 
Nat.  Bank.  158  Ala.  621,  580.  44  S 
613  Icit  (Jycl;  Payne  v.  Wilson,  7 
a  &  C.  423,  14  ECL  193,  108  Reprint 
781;  Rolt  v.  Coaens,  18  C.  B.  678,  86 
ECL  673,  139  Reprint  1584.  See 
Lonsdale  v.  Brown,  15  F.  C^s.  Ko. 
8,494.  14  Wash.  C.  C.  148  (where 
a  promise  to  pay  in  consideration  of 
forbearance  when  defendant  should 
be  able  Is  construed  until  he  is 
able). 

9*.  Starr  Piano  Co.  v.  Baker,  8 
Ala.  A.  449,   61   S   549. 

1.  Gates  V.  HackettaaL  67  111.  584. 
11  AmR  45;  Strong  t.  Sheffield.  144 
N.  T.  392.  89  HB  830;  Sidewell  v. 
Bvans,  1  Penr.  &  W.  (Pa.)  383,  21 
AmD  887. 

(a1  niMteaMoa.— An  agreement  to 
forbear  for  a  abort  time  would  not 
be  a  good  consideration,  as  the 
promisor  mlgtit  bring  suit  in  an 
hour  after  the  promise  was  made. 
Gates  v.  Hackethal.  57  III.  534.  11 
AmR   4S. 

S.  St.  Mark's  Church  v.  Teed,  120 
N.  T.  583,  24  NB  1014;  Harris  v. 
Venables,    L.    R.    7   Bxch.    236. 

3.  Balfour  v.  Sea  Fire  L.  Assur. 
Co.,  3  C.  B.  N.  S.  800,  91  ECL  300, 
140  Reprint  756;  Baker  v.  Walker, 
14  M.  £  W.   465,  153  Reprint  658. 

4.  See  Compromise  and  Settlement 
li    17-21;    Release    [34    Cyc   1039]. 

BnlmliMlOB  to  arUtratloB  as  oon- 
aUlazatloa  for  acta  see  Arbitration 
and  Award  I  710. 

5.  U.  S. — Ophlr  Cons.  Mines  Co.  v. 
Bnmteson,  148  Fed.  829,  74  CCA 
626. 

Colo. — Cons.  Juchem  Ditch,  etc., 
Co.    v.   Old.    168    P   78. 

Oa. — ^Dickeraon  v.  Dlokerson,  (A.) 
91  SB  846. 


III. — Merchants',  etc..  State  Bank  v. 
Dawdy,  280  III.  199,  88  NB  606: 
Jones  V.  Abbott,  228  III.  84,  81  NB 
791.  119  AmSR  412. 

Ind. — ^U.  8.  Mortgace  Co.  T.  Hen- 
darson.  Ill  Ind.  24.  18  NB  88;  Fell 
V.   Mullen   78   Ind.  607. 

Ky,— Hurst  v.  Taylor,  107  SW  748, 
82  KyL  1051;  r.  S.  Building,  etc., 
Assoc.  V.  Denny,  66  SW  622,  28  KyL 
2109. 

Mass. — Dunbar  v.  Dunbar,  180 
Mass.  170.  62  KB  248,  94  AmSR 
623  [air  190  U.  S.  340.  23  SCt  757. 
47  L.  ed.  10841:  AIIls  v.  BUIlngs,  2 
(Tush.  19:  Cobb  v.  Arnold,  8  Mete. 
403;  Barlow  v.  Ocean  Ins.  Co.,  4 
Mete.   270. 

Mo. — RInehart  v.  Bills,  82  Mo.  534, 
52  AmR  888:  Pickel  v.  St.  Louis 
Chamber  of  Commerce,  80  Mo.  66; 
Johnson  County  v.  Lowe.  72  Mo.  637: 
Haysler  v.  Owen,  61  Mo.  270;  Barnard 
School  Dist.  V.  Matherly,  90  Mo.  A. 
408;  Marshall  v.  Larkln,  82  Mo.  A. 
635. 

N.  T. — Haselton  v.  Webster,  20 
App.  Dlv.  177.  46  NY3  922  [aff  161 
NT  T.  628,  55  NB  1096];  Innes  v. 
Ryan,  37  Misc.  806,  76  NTS  921; 
Sllberman    v.    Horowltx,    114    NTS    1. 

N.  D. — Silander  v.  Oronna,  IB  N. 
D.   652,   108   NW  644,   126  AmSR  616. 

Pa. — Berks,  etc..  Tump.  Road  v. 
American  Tel„  etc.,  Co*  240  Pa. 
228,  87  A  580;  Bomgardner  v.  Swarts, 
26   Pa.    Super.   263. 

Vt. — Brandon  v.  Jackson.  74  Vt. 
78,    62  A   114. 

Wis.— Kerslake  ▼.  Molnnis,  113 
Wis.   669,  89  NW  895. 

6.  Anson  Contr.  (HufFcut  ed)  p  99 
note. 

7.  III.— McDole  V.  Klngsley,  168 
III.  438,  45  NB  281;  MulEolland  v. 
Bartlett,  74  IlL  58. 

Kan. — Price  v.  Atchison  First  Nat. 
Bank,  62   Kan.   743,   64   P  639. 

Miss.— Foster    v.    Metts,    55    Miss. 

77,  30   AmR  504. 

N.  J. — Orandin  v.  Grandin,  49  N.  J. 
U  508,  9  A  756,  60  AmR  642. 

N.  T.— Russell  v.  Cook,  8  Hill  604. 

R.  I.— Good  Fallows  v.  C^mpl>ell, 
17  R.  I.  402,  22  A  307. 

Vt. — Bellows  V.  Sowles,  57  Vt.  164, 
62  AmR  118.  ^      

Wis. — ^Hewett  v.  <3urrler,  63  Wis. 
386.  23  NW  884. 

Totbaarance  to  nM  ae«  supra 
if    194-198. 

8.  U.  S. — ^Unlon  Bank  v.  Geary,  5 
Pet.  99.  8  L.  ed.  60:  Elliott  Co.  v. 
Lagonda  Mfg.  Co.,  205  Fed.  152  [afl 
214  Fed.  678];  Ofner  v.  Welgel,  199 
Fed.  720,  118  CCA  158;  Robson  y. 
Mississippi  River  Logging  Co.,  43 
Fed.  364. 

Ala. — Bozeman  v.  Rushing,  51  Ala. 
629;  Allen  v.  Prater,  30  Ala.  458. 

Ark. — Burton  v.  Balrd.  44  Ark.  666; 
Mason  V.  Wilson,  43  Ark.  172;  Rich- 
ardson V.  Comstock,  21  Ark.  69. 

Cal. — McClure  v.  McClure.  100  Cal. 
389,  34  P  822;  Murray  Show  Case, 
etc.,  Co.  V.  SuiUvan.  16  Cal.  A  475, 
116  P  269. 

Colo. — Dawley  v.  Dawley,  60  Colo. 

78,  162  P  1171. 

D.  C. — ^Northern  Liberty  Market 
(%.  y.  Steubner.  16  D.  C.  301. 

Oa. — ^Dlckerson  v.  Dtckerson,  (A) 
91  SB  846;  Red  Cypress  Lumbar  Co. 


remedy  for  the  debt  until  the  note  is  due.* 

[i  203]  (.  Oompromise  of  Claims.^  The  com- 
promise of  a  doubtful  and  disputed  claim  will  fur- 
nish a  gfood  consideration,''  and  while  a  distinction 
has  been  suggested  between  the  compromise  of  a 
claim  as  consideration  and  forbearance  to  sue  on 
a  claim  of  a  definite  amount,*  the  text-writers  and 
courts  generally  have  made  no  such  distinction,  but 
have,  applied  the  same  rule  in  both  cases.^  The 
compromise  of  a  disputed  claim  may  uphold  a  prom- 
ise, although  the  demand  was  unfoundedi'  For  ex- 
ample, where  an  action  has  been  commenced  by  a 
landlord  against  his  tenant  for  damages  for  mis- 
user and  bad  cultivation,  an  arrangement  by  which 
the  litigation  is  to  be  stopped  and  the  lease  sux- 

▼.  Bean.  6  Oa.  A.  202,  62  SB  1056. 

Hawaii. — ^MIlls  v.  Mendonea,  1» 
Hawaii  367. 

III.— Phillips  V.  Meyers,  82  111.  67. 
86  AmR  295;  Roneyman  v.  Jarvis,  79 
III.  818;  Miller  v.  Hawker.  66  111. 
186;  Knotts  v.  Preble.  50  111.  226.  99 
Arab  514;  Cassell  v.  Ross.  S3  111.  244. 
85  AmD  270;  Pylo  v.  Murphy.  18» 
III.  A.  18:  Welsse  v.  Fowler.  176  III. 
A.  260:  Hulse  v.  Hulse,  155  III.  A. 
348-  Hlgglns  V.  Kite,  151  III.  A.  466; 
McKenna  v.  MeKenna,  118  III.  A. 
240;  Murphy  v.  Murphy,  84  III.  A. 
292;  Norton  v.  Eastman,  83  111.  A. 
808;  Harland  v.  Staples,  79  III.  A. 
72;  Lawrence  v.  Coddlngton,  62  III. 
A.  138;  Knowles  v.  Knowles,  29  III. 
A.  124  [aff  128  111.  110,  21  NB  196]; 
Chicago,  etc.,  R.  Co.  v.  Lammert,  19 
IIL  A.  135. 

Ind. — Moon  ▼.  Martin.  122  Ind.  211, 
23  NB  668;  Jones  y.  Rlttenhouse,  87 
Ind.  348. 

Iowa. — Richardson,  etc.,  Co.  y. 
Hampton  Independent  Dist.,  70  Iowa 
573,  81  NW  871;  Adams  y.  Morton, 
37  Iowa  265. 

Kan. — Lewis  v.  Ooye<  County  Tel. 
Co..    95    Kan.    136^    189,    147    P    1122, 


AnnCa8l916B  1085  [quot  (SrcJ;  Pin- 
ley  v.  Funk,  85  Kan.  668.  12  P  15. 

Ky. — Relnecke  v.  Bailey.  112  SW 
569-  Fisher  v.  May,  2  Bibb  448.  5 
AmD  626;  Taylor  v.  Patrick,  1  Bibb 
168;  Imeson  v.  Newport,  etc..  Bridge 
Co.,    6   KyL  685,    12   Ky.   Op.   492. 

Md.— Hartle  v.  Stahl.  27  Md.  157. 

Mass. — Clark  v.  Gamwell,  125 
Mass.  428;  Doyle  v.  Dixon,  97  Mass. 
208,  93  AmD  80. 

Miss. — Long  V.  Shackleford,  25 
Miss.  559. 

N.  H.— Pitkin  V.  Noyes.  48  N.  H. 
294,  97  AmD  615,  2  AmR  218;  Brown 
V.  Brown,  48  N.  H.  279;  Burnham  v. 
Dunn,  36  N.  H.  556. 

N.  J. — Worcester  Loom  Co.  y. 
Heald,  78  N.  J.  L.  172,  72  A  421; 
Bowers  Hydraulic  Dredging  Ck>.  y. 
Hess,  71  N.  J.  L.  327,  60  A  362:  Gran- 
din V.  Grandin.  49  N.  J.  L.  608,  9  A 
756,  60  AmR  642;  Grant  v.  Chambers, 
30  N.  J.  L.  323. 

N.  T. — ^Lawrence  v.  CHturch,  128  N. 
T.  824,  28  NB  499  trev  10  NTS  6661; 
White  y.  Hoyt,  78  N.  T.  60i: 
Mechanics'  Nat.  Bank  v.  Jones,  76 
App.  Dlv.  534,  78  NTS  800  [aff  176 
N.  T.  618,  67  NE  1086];  Farmers' 
Bank  v.  Blair,  44  Barb.  641;  Morey 
V.  Newfane,  8  Barb.  646;  Moore  v. 
Blanck,  71  Misc.  257,  129  NTS  1106; 
Stewart  v.  Ahrenfeldt,  4  Den.  189; 
Russell  v.  Cook,  3  Hill  604;  Brooklyn 
Bank  v.  Waring,  2  Sandf.  Ch.  1. 

N.  C. — Peyton  v.  Hamilton-Brown 
Shoe  Co..  167  N.  C.  280,  283,  83  SB 
487  [cit  CVc];  Burriss  v.  Starr,  166 
N.  C.  657,  663,  81  SB  929,  AnnCasl914 
D  71  [<iuot  Cyc];  Mayo  v.  Gardner. 
49  N.  C.  369. 

Oh. — McCHure  v.  Lorain  County 
Com-rs,  24  Oh.  Cir.  Ct  72. 

Or. — Butson  v.  Miss,  81  Or.  607,. 
160  P  530. 

Pa. — Gay  nor  v.  Quinn,  212  Pa.  362, 
61  A  944;  Burkholder's  App.,  106  Pa. 
31;  Fleming  v.  Ramsey,  46  Pa.  252; 
Brown  v.  Sloan,  6  Watts  421; 
O'Keson  v.  Barclay,  2  Penr.  &  W. 
631;  Soraaton  Qmm,  ato.,  Co.  v.  Waaton. 
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rendered  earries  with  it  a  soffieient  oonsideratioii 
to  support  it.*  On  the  other  hand,  if  the  party 
!knowB  or  ought  to  know  that  the  claim  has  no 
foundation,  it  is  not  a  consideration.^" 

[$  204]  h.  Abandonment  or  Discimtinnanoe  of 
Proceedings.'^  .  Staying  or  discontinuing  a  suit  will 
not  afford  a  consideration  where  the  party  knows 
that  he  has  no  cause  of  action.'*  The  dismissal  of 
suits  palpably  unjust,  it  is  said,  forms  no  consid- 
eration for  a  promise.  To  make  the  settlement  of 
assumed  rights  a  sufficient  consideration  there  must 
he  at  least  an  appearance  of  right  suflBcient  to  raise 
a  possible  doubt  in  favor  of  the  party  asserting  the 
olaim.**  At  the  same  time,  the  abandonment,  dis- 
missal, or  discontinuance  of  pending  judicial  pro- 
eeedings  is  sustained  as  a  consideration  in  a  number 
of  decided  eases,'*  although  the  defendant  might 
have  prevailed  in  the  suit." 

[$  205]    i.  Dimharge  from  Oustody  under  Witt. 


An  agreement  to  disehaige,  or  the  actual  discharge 
of,  the  promisor  from  custody  under  a  writ  of  at- 
tachment or  execution  which  is  not  void  is  a  suffi- 
cient consideration.'*  So  release  from  arrest  on 
lawful  process  constitutes  a  valuable  considera- 
tion.'^ If,  however,  the  arrest  is  clearly  ilWal,  the 
promise  is  void;'*  and  a  promise  to  release  from  an 
unlawful  imprisonment  which  the  promisor  himself 
made  unlawful  will  not  afford  any  valid  considera- 
tion for  a  contract  to  pay  for  such  a  service." 
Where  the  arrest  is  on  civil  process,  and  an  action 
has  been  instituted  in  good  faith,  the  merits  of  the 
case  are  not  material  to  the  validity  of  the  promise." 
[$  206]  j.  Belinquishmeot  of  Defenses  or  KightB 
in  Bnit.  It  is  a  sufficient  consideration  to  relin- 
quish, or  to  agree  to  relinquitdi,  a  defense  in  a 
suit;"  to  waive  the  right  to  a  jury  trial;**  to  for- 
bear, or  to  agree  to  foii>ear,  from  contesting  a  judg- 
ment;*" not  to  appeal,**  or  to  abandon  an  appeal.** 


57  Pa.  Super.  S5S;  Todd  v.  Quaker 
City  Mut.  F.  Ins.  Co.,  9  Pa.  Super. 
381,  43  WklyNC  472;  Knlttle  v.  Comp- 
ton,  4  Pa.  C.  PI.  117;  McClure  v. 
Mausell,  4  Brevst.  119;  PaxEion  v. 
Hewson,  14  PhUa.  174. 

Tex. — Missouri,  etc.,  R.  Co.  ▼.  Ed- 
■wardB.    (Civ.  A.)   176  SW  80. 

Vt.— -Green  v.  Seymour.  69  Vt, 
■459.   12  A  206. 

W.  Va. — Rutherford  v.  Rutherford. 
S6  W.  Va.  6«.  47  SB  240. 

Bng. — Calllsher  v.  Biachoashelm, 
1..  R.  6  Q.  B.  449. 

N.  S. — Power  v.  Power,  42  N.  S. 
412. 

"A  compromise  and  settlement  of 
«  bona  flde  controversy  between  the 
parties,  where  each  having  equal 
Knowledge  or  equal  means  of  knowl- 
edge of  the  facts  in  good  faith 
claims  a  right  In  himself  against 
the  other,  an4  which  claim  the  par- 
ties consider  good  or  doubtful  .  .  . 
Is  a  sufficient  consideration  to  sup- 

fiort  a  new  contract,  even  though  the 
aw  and  facts  were  such  that  a  court 
would  not  have  adjudged  such  an  ad- 
justment." Butson  V.  Misz,  81  Or. 
407,  611,  ISO  P  680. 

9.  Baumler  v.  Antiau,  65  Mich.  81, 
21  NTST  888 

10.  Cal.— Union  Collection  Co.  v. 
Buckman.  ISO  Cal.  169,  163,  88  P  708, 
119  AmSR  164.  9  LRANS  668,  11 
AnnCas  609   [clt  Cycl. 

Qa. — Dlckerson  v.  Dickerson,  (A.) 
'91  SE  346;  Red  Cypress  Lumber  Co. 
v.  Beall,  6  Oa.  A.  202,  62  SE  1066. 

Mich. — Headley  v.  Hackley,  60 
Mich.  43,  14  NW  698. 

Mo. — McCrary  v.  Thompson,  128 
Mo.  A.  596,  100  SW  5S6. 

N.  H.— Pitkin  v.  Noyes,  48  N.  H. 
294.  97  AmD  616,  2  AmR  218. 

N.  T. — Feeter  v.  Weber.  78  N.  T. 
134;  Sherman  r.  Barnard,  19  Barb. 
291 

N.  D. — Sllander  v.  Qronna,  16  N.  D. 
552.  108  NW  644.  125  AniSR  616; 
Fryer  v.  Cetnor,  6  N.  D.  618.  72  NW 
909. 

Vt. — Ormsbee  v.  Howe,  64  Vt  182, 
41  AmR  841. 

Eng. — Calllsher  v.  Blsohodshelm, 
It.  R.  6  Q.  B.  449:  Wade  v.  Simeon,  2 
C  B.  648,  62  ECL  548,  135. Reprint 
1061. 

See  Vane  v.  Towle,  5  Ida.  471, 
SO  P  1004  (holding  that,  where  one, 
under  the  Influence  of  threats  or  per- 
suasion, to  avoid  present  or  threat- 
ened embarrassment,  agrees  to  pay 
or  to  recognize  a  claim  which  has 
no  foundation  in  equity  or  law,  such 
agreement  Is  without  consideration, 
and  void). 

11.  Sntt  tigatamt  OOxA  penoa  see 
supra  i   199. 

19.  Kennedy  v.  Welch,  196  Mass. 
692,  83  NE  11;  Miles  v.  New  Zealand 
Alford  Est.  Co.,  82  Ch.  D.  266;  Ex  p. 
Banner,  17  Ch.  D.  480;  Wade  v.  Slm- 
«on,  2  C.  B.  548,  62  BCL  648,  135 
Reprint  1061 


13.  L,ong  ▼.  TowL  42  Mo.  646.  97 
AmD  865;  Pitkin  v.  Noyes.  48  N.  H. 
294,  97  AmD  616,  2  AmR  218.  See 
Oould  v.  Armstrong,  2  N.  T.  Super. 
266  (holding  that,  while  a  promise 
to  forbear  from  prosecuting  a  suit 
which  could  not  be  maintained  would 
be  without  consideration,  the  burden 
was  on  the  party  attacking  the  con- 
tract to  show  that  the  action  cbuld 
not  have  been  maintained). 

14.  17.  S. — ^Elliott  Co.  V.  Lagonda 
Mfg.  Cte.,  206  Fed.  162  (aff  214  Fed. 
6781. 

Ill,— Booth  V.  Wilejr,  lOS  ri.  84; 
Grand  tiodge.  I.  O.  F.  8.  y.  Ohnstein, 
110  111.  A.  318. 

Ind. — ^Wray  v.  CThandler,  64  Ind.  146. 

Miss. — Bryne  v.  Cummlngs,  41 
Miss.  192;  (Jommercial  Bank  v.  Bon- 
ner, 21  Mlsa  649. 

Nebr. — Wellage  v.  ■  Abbott,  8  Nebr. 
(Unoff.)  167.  90  NW  1128. 

N.  H.— Bell  v.  New  England  Malt 
Co.,  (6  N.  H.  25,  17  A  1069. 

N.  T. — Downer  v.  Church.  44  N.  T. 
647;  Sommer  v.  Somraer,  87  App.  Div. 
434,  84  NTS  444;  Weiss  v.  Levy,  160 
NTS  489. 

Pa. — Tatem  v.  Harkness,  1  Phlla. 
287. 

Tex. — ParrlsB  v.  Jewell,  67  Tex. 
Civ.   A.    199,    122    SW   899. 

Vt — Lamson  v.  Lamson,  62  Vt  696; 
Hammond  v.  Cook.  26  Vt.  296. 

Va. — Braxton  v.  Harrison,  11  Qratt. 
(62   Va.)    30. 

W.  Va, — Barbour  County  Ct  v. 
Hall,  51  W.  Va.  269,  41  SE  119. 

Wis. — Levis  v.  Black  River  Impr. 
COm    105    Wis.    391,    81    NW   669. 

Bing. — Crowther  v.  Farrer,  16  Q.  B. 
677,  69  ECL  677,  117  Reprint  616: 
Tempson  v.  Knowles,  7  C.  B.  661,  62 
ECL  661,  137  Reprint  258;  Bid  well  v. 
Cation,  Hob.   216,  80  Reprint  362. 

See  Wootton  v.  Seltier,  83  N.  J.  Bq. 
163,  90  A  701  (holding  that  a  sealed 
agreement  stating  a  consideration 
of  one  dollar  and  a  discontinu- 
ance of  a  litigation  pending  between 
the  parties  rested  on  a  sufficient  con- 
sideration to  support  the  restrictive 
covenants  therein  contained,  aside 
from  the  consideration  Imported  by 
the  seals  of  the  parties). 

15.  Flannagan  v.  Kllcome,  68  N. 
H.  443.  But  see  Simmons  v.  Kelscy, 
76  Nebr.  124,  129,  107  NW  122  (where, 
on  holding  that  dismissal  by  a  child 
of  proceedings  instituted  for  the  ap- 
pointment of  a  guardian  for  her 
mother,  on  the  ground  of  the  Incom- 
petency of  the  latter,  was  not  a 
valid  consideration,  the  court  said: 
"If  the  proceedings  were  well 
grounded  and  brought  in  good  faith, 
publlo   policy   required   that   they    be 

flushed  to  a  conclusion.  If  ground- 
ess  and  not  brought  in  good  faith, 
public  policy  would  again  interpose 
and  require  their  dismissal,  and  that, 
too,  without  any  consideration.  In 
neither  case,  would  the  party  insti- 
tuting the  proceedings  be   permitted 


to  use  them  aa  a  •ource  of  profit  to 
herseir*). 

16.  Me. — Kavanagh  v.  Saunders.  8 
Me.  422. 

Mass. — Grimes  T.  Briggs,  110  Mass. 

N.  T. — QraydOD  v.  Stone,  1  E^dm. 
Sel.  Cas.  221;  Hinman  v.  .Moulton.  14 
Johns.  466;  Doty  v.  Wilsoif,  14  Johns. 
878. 

Pa.— Sneylly  v.  Reed.  9  Watts  396. 

Vt— Page  V.  Thrall,  1  Vt  448;  Ste- 
vens V.  Webb,  2  Vt  844. 

Eng. — Smith  t.  Montelth.  18  M-  & 
W.  427,  168  Reprint  178.     / 

17.  Bestar  v.  Roberts,  6d  Ala.  831; 
Seymour  v.  Harvey,  8  Conn.  63; 
Waterman  v.  Barratt;  4  Del.  311; 
Pilklngton  V.  Green.  2  B.  *  P.  161, 
126   Reprint   1209. 

18.  Foster  v.  Dodd.  L.  R.  3  Q.  B. 
67;  Reg.  v.  Fox,  2  Q.  B.  246,  42  ECL 
688,  114  Reprint  95;  Herring  ▼.  DorelL 
8  Dowl.  P.  C.  604;  Jones  v.  Ashbum- 
ham,  4  Bast  466.  102  Reprint  906; 
Smith  V.  Montelth.  18  M.  Se  W.  427. 
168  Reprint  178:  Butcher  v.  Steuart. 
11  M.  «c  W.  86T,  162  Reprint  1062: 
Atkinson  v.  Settree,  Willes  482,  12S 
Reprint  1279. 

19.  Bailey  v.  Devlne.  128  Ga.  651. 
61   SB  60S,   107  AmSR  168. 

aa  Smith  V.  Montelth,  IS  M.  ft 
W.  427,  163  Reprint  178. 

81.  U.  S. — Union  Bank  t.  Oeary,  6 
Pet  99,  8  L.  ed.  60. 

Ala. — ^Moore  v.  Florence  First  Nat 
Bank.  189  Ala.  696,  86  S  777. 

Ind. — Piper  v.  Fosher,  121  Ind.  407, 
23   NB  269. 

Mass. — Whitney  v.  Haverhill  Mut 
F.  Ins.  Co.,  9  Allen  86. 

Miss.— Byrne  T.  Ctemminsa.  41 
Mlsa.  192. 

N.  T. — Marie  ▼.  aanrlaon.  18  AbbN 
c:aa  210. 

S.  C. — Tlmmona  v.  Boyd,  89  9.  C 
11.  71   SB  298. 

Tex. — ^Moody  v.  Rowland,  46  Tex. 
(»▼.  A.  412,  102  SW  911;  Crook  v. 
Lipscomb,  80  Tex.  Civ.  A.  B67,  70 
SW  993.  But  see  Roberta  v.  Anthony, 
(Civ.  A.)  186  SW  423  (holding  that 
an  agreement  of  defendant  in  a  suit 
to  foreclose  vendor's  lien,  to  waive 
service,  not  to  contest  his  codefend- 
ant'a  right  to  Judgment  against  him, 
and  not  to  bid  on  property  when  sold, 
was  an  insufficient  consideration, 
where  defendant  had  no  defanse  for 
Ills  codefendant's  agreement  to  bid 
in  the  property  for  sale  to  discharge 
parties'  liabilities). 

W,  Va. — Roller  ▼.  UcGraw.  CS  W. 
Va.  462,   60  SE  410. 

88.  Lanahan  v.  Heaver,  77  SCdL  606. 
26  A  866,  2  LRA  759. 

83.  Read  v.  French,  38  K.  T.  28f: 
Smith  v.  Rogers,  86  Vt  140. 

84.  Russell  v.  Daniels,  6  Colo.  A 
224,   87  P  726. 

86.     Matthews    v.    Merrick.    4    Md. 
Ch.  864;  Sliver  v.  Gravea,  210  Mass. 
26,  96  NB  948;  Chase  v.  Hawkina.  68 
I  Miss.    702. 
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So  also  it  is  a  soffieient  eonsideratioii  to  agree  to 
the  adjoomment  of  a  anit.^ 

[\  207]  9.  PxomiBa  to  Do  or  Doiiig  Wbat  Prom- 
isor la  Bound  to  Do— a.  In  OeneraL  A  promise  to 
do  what  the  promisor  is  already  bound  to  do  cannot 
be  a  oonsideration,  for  if  a  person  gets  n9thing  in 
return  for  his  promise  but  that  to  which  he  is  al- 
ready legally  entitled,  the  consideration  is  unreal. 
Therefore,  as  a  general  rale,  the  performance  of,  or 
promise  to  perform,  an  existing  legal  obligation  is 
not  a  valid  consideration.^  This  legal  obligation 
may  arise  from  the  law  independent  of  contract,  or 


it  may  arise  from  a  subsisting  contract.^ 

[(  208]  b.  Sabsistiiig  Obligation  in  Law.  Where 
a  party  is  under  a  duty  created  or  imposed  by  lay 
to  do  what  he  does  or  promises  to  do,  his  act  or 
promise  is  clearly  of  no  value  and  is  not  a  sufScient 
consideration  for  a  promise  g^ven  in  return.^  Thus, 
since  a  public  officer  is  at  law  required  to  perform 
his  duties  for'  his  salary  or  other  stated  compen- 
sation, a  promise  to  pay  him  more  than  this  is 
founded  on  no  consideration,  for  he  is  simply  prom- 
ising in  return  to  do,  or  is  actually  doing,  what  he 


96.  Richardson  v.  Brown,  1  Cow. 
(N.  T.)  255;  Stewart  v.  HcOuln,  1 
Cow.    (N.   Y.)    99. 

ar.  U.  S.— National  Electric  S\k- 
nallng  Co.  v.  Fessenden,  EOT  Fed.  916, 
125  OCA  S88;  In  re  Riff,  205  Fed.  40S. 

Ala. — Johnson  v.  Sellers,  S3  Ala. 
265. 

Cal. — Sullivan  v.  Sullivan,  99  Cal. 
187.  83  P  882;  Ellison  v.  Jackson 
Water  Co.,  12  Cal.  542;'  Paclflc  R. 
Adv.  Co.  V.  Carr,  29  Cal.  A.  722,  1S7 
P  629:  Benedict  v.  Oreer-Robbins  Co., 
26  Cal.  A  4(8.  147  P  486:  Schaadt  v. 
Mutual  L.  Ins.  Co.,  2  Cal.  A.  716,  84 
P  249. 

Del. — ^Reynolds  v.  Iiofland,  8  Del. 
366. 

D.  C. — ^I  {fttlepagre  v.  Neale  Pub.  Co.. 
34  App.   2di. 

Ga. — Bush  V.  Rawlins,  89  Ga.  117, 
14  SB  888. 

111. — Phoenix  Ins.  Co.  v.  Rink,  110 
III.  538;  Crossman  v.  Wohlleben,  90 
111.  537;  Stuber  v.  Schack.  83  111.  191; 
Hennesse-'  v.  Hill.  62  111.  281;  Voor- 
hees  V.  Kuiied,  17  III.  A-  21. 

Ind. — ^Harris  v.  Cassady,  107  Ind. 
158,  8  NB  29;  Holmes  v.  Boyd,  90  Ind. 
332;  Ritenour  v.  Mathews,  42  Ind.  7; 
Reynolds  T.  Nugent,  26  Ind.  328; 
Baltimore,  etc.,  R.  Co.  v.  Cincinnati, 
etc,  R.  Co.,  52  Ind.  A.  639,  99  NE 
1018,  1020  tclt  Cycl:  Spencer  v.  Mc- 
Lean, 20  Ind.  A.  626,  60  N]^  769,  67 
AmSR  271;  Sarnnt  v.  Robertson,  17 
Ind.  A.  411.  46  NB  926. 

Iowa. — ^Eastman  v.  Miller,  113  Iowa 
404.  86  NW  636;  Ayres  v.  Chicago, 
etc..  R.  Co.,  62  Iowa  478.  3  NW  622. 

Kan. — Schuler  ▼.  Myton,  48  Kan. 
282.  29  P  163. 


Ky.^-McDevitt_r.   Stokes,   174_Ky. 
614,  173  SW  ill8;  Bbliii  v.  Miller,  78 


515.    619,    192    SW    681    Iguot    Cyc 
Tudor  V.  Security  Trust  Co.,  163 


Ky.   371. 

Me. — Jenness  v.  LAne,   28  Me.   476. 

Mass. — Parrot  v.  Mexican  Cent  R. 
Co..  207  Mass.  184,  93  NE  690,  34 
LRANS  281;  Massachusetts  Mut.  L. 
Ins.  Co.  V.  Green,  185  Mass.  306,  TO 
NE  202;  Warren  T.  Hodge,  121  Mass. 
106;  Harrlman  v.  Harrlman,  12  Gray 
341. 

Mich^-Davis  V.  Rider,  6  Mich.  423. 

Mo. — Tucker  v.  Bartle.  86  Mo.  114; 
Peck  V.  Hawes,  67  Mo.  A.  487;  Swag- 
gin  V.  Hancock.  26  Mo.  A.  696. 

Nebr. — ^Allen  T.  Plasmeyere,  3  Nebr. 
(Unoft.)  90  NW  1126. 

N.  J.— WatU  V.  Frenche,  19  N.  J. 
Ea.  407. 

N.  T. — Carpenter  v.  Taylor,  164  N. 
T.  171,  68  NE  63  [rev  28  App.  Dlv. 
622,  61  NTS  1139];  Tolhurst  v.  Pow- 
ers. 133  N;  Y.  460,  31  NE  326:  Van- 
derbllt  v.  Schreyer,  91  N.  Y.  392; 
Crosby  v.  Wood.  6  N.  T.  369;  Tilden 
V.  New  York.  66  Barb.  340;  Geer  v. 
Archer,  2  Barb.  420;  Blckhart  v.  Hoff- 
mann. 19  NTS  472;  McDonald  v.  Neil- 
son,  2  Cow.  139,  14  AmD  431;  Bart- 
lett  V.  Wyman,  14  Johns.  280. 

N.  D. — Gaar  v.  Green,  6  N.  D.  48, 
68  NW  318. 

Oh.— Charch  v.  Charch,  67  Oh.  St 
661.  49  NE  408;  Sherwln  v.  Brighara. 
39  Oh.  St   13T. 

Or. — Meyer  v.  Livesley,  66  Or.  383, 
389.  107  P  476,  108  P  121  [clt  Cyc]. 
.  Tex. — Boerger  v.  Vandegrift,  (Civ. 
A.)  188  SW  948.  . 

Utah. — ^Utah  Sav.,  etc,  Co.  v.  Bam- 
berger, 29  Utah  370,  384,  81  P  887 
tclt  Cycl. , 

Vt--Cobb  V.  Cowdery,  40  Vt  26, 
94  AmD  370. 


Vs. — Keffer  v.  Orayson,  76  Va.  617, 
44  AmR  171. 

Wash. — Allen  v.  Farmers',  .etc. 
Bank,  76  Wash.   61,  1S5  P  621. 

W.  Va. — Vance  v.  Ellison,  78  W. 
Va.  692.  86  SE  776;  Thomas  v.  Mott 
74  W.  Va.  493,  82  SE  326. 

Eng. — Crowther  v.  Farrer,  15  Q.  B. 
677,  69  ECL  677,  117  Reprint  616; 
Jones  V.  Watte.  6  Bing.  N.  Cas.  341, 
36  ECL,  188.  182  Reprint  1138;  Shad- 
well  V.  Shadwell.  9  C.  JB.  N.  S.  169. 
99  ECL.  169,  142  Reprint  62.  6  ERC  9; 
Dixon  V.  Adams,  Cro.  Ellz.  638,  78  Re- 
print 786;  Smart  v.  Chell,  7  Dowl. 
P.  C.  781;  Jackson  v.  Cobbln.  8  M.  4 
W.  790,  161  Reprint  1269;  Kent  v. 
Pratt,  Rolle  Abr.   23. 

38.     See  Infra  H  208-218. 

99.  Ala. — South,  etc,  R.  Co.  v. 
Highland  Ave.,  etc..  R.  Co.,  119  Ala. 
106,  24  S  114;  Thompson  v.  Hudglns, 
116  Ala.  93,  22  S  832;  Morrell  v. 
Quarles,  35  Ala.  644. 

Ark. — ^Elmore  v.  Snow,  102  Ark. 
692,  146  SW  478.  477  jelt  Cyc];  Ger- 
son  v.  Siemens,  80  Ark.  60. 

Cal. — In  re  McDougald,  146  Cal. 
196,  79  P  876;  Paclflc  R.  Adv.  Co.  v. 
Carr,  29  Cal.  A.  722.  167  P  629;  Bene- 
dict V.  Greer-Kobblns  Co.,  28  Cal.  A. 
468.  147  P  486. 

III.— Fleck  V.  Welpert,  196  111.  A. 
57. 

Iowa. — Barrlnger  v.  Ryder,  119 
Iowa  121,  93  NW  68;  EUtstman  v.  Mil- 
ler, 113  Iowa  404,  86  NW  636;  Grant 
V.  Green,   41  Iowa  88. 

Ky. — McDevltt  v.  Stokes,  174  Ky. 
515,  619,  192  SW  681  lanot  Cyc]; 
Lucas  V.  Allen,   80  Ky.  681. 

Mo. — Orr  v.  Sanford.  74  Mo.  A.  187; 
Carroll  Exch.  Bank  v.  Carrollton 
First  Nat  Bank,  58  Mo.  A.  17;  Kan- 
sas City,  etc.,  R.  Co.  v.  Morley,  46 
Mo.  A.    304. 

Nebr. — Plattsmouth  First  Nat. 
Bank  v.  LehnboS,  77  Nebr.  808,  109 
NW  164. 

N.  T.— Holhurst  v.  Powers,  188  N. 
Y.  460.  31  UB  326;  Teele  v.  Mayer, 
173  App.  Dlv.  869,  160  NYS  116;  Hor- 
ton  v.  Erie  R.  Co.,  66  App.  Dlv.  687, 
72  NYS  1018,  10  NYAnnCas  321;  Mat- 
ter of  Bishop,  89  Misc.  366,  161  NYS 
788:  Slater  v.  Slater,  46  Misc.  332,  94 
NTS  900  [aff  114  App.  Dlv.  160,  99 
NYS  664,  and  aff  188  N.  Y.  633  mem, 
81  NE  1176  mem];  Delamater  v. 
Rider,  11  Johns.  533. 

N.  D. — Chllaon  v.  Fairmount  Bank, 
9  N.  D.  96,   81   NW   83. 

Oh. — ^Akron,  etc..  Falls  Rapid  Tran- 
sit Co.  V.  Erie  R.  Co..  28  Oh.  dr.  Ct 
36. 

Pa. — Emy  v.  Sauer,  234  Pa.  330,  83 
A  206,  AnnCasl913C  1241;  Smith  v. 
Whlldln,    10  P^.   39,   49  AmD   672. 

S.  D. — McCook  County  v.  Burstad, 
SO  S.   D.   266,   138   NW  303. 

Utah. — Utah  Sav.,  etc.,  Co.  v.  Bam- 
berger. 31  Utah  139,   86  P  961. 

Wis. — Ryan  v.  Dockery,  134  Wis. 
431.  114  NW  820,  126  AmSR  1025,  16 
LRANS   491. 

Eng. — Great  Western  R.  Co.  v.  Sut- 
ton, L.  R.  4  H.  L.  226;  Bridge  v.  Cage, 
Cro.  Jac.  103,  79  Reprint  89. 

See  Lewis  v.  Gove  County  Tel,  Co., 
95  Kan.  136,  139,  147  P  1122,  AnnCas 
1916B  1035  [cit  Cyc]  (recognising 
rule). 

[al  ZIlnstTa.tloiia<^(l)  A  promise 
by  a  man,  made  before  his  marriage 
to  a  woman  who  was  blind  and  liv- 
ing alone,  to  care  for,  support,  and 
nurse  her  after  the  marriage,  ia  no 


consideration  for  her  promise  to 
leave  him  at  her  death  her  property 
for  his  use  for  life.  Ryan  v.  Dockey. 
134  Wis.  481.  114  NW  820.  126  Am 
SR  1026.  15  LRANS  491.  (2)  Where 
plaintiff.  In  distributing  the  price  of 
goods  purchased  by  him  from  a  Arm 
to  the  Arm  creditors  and  in  defend- 
ing against  an  alleged  preferred 
claim  thereon,  acted  for  his  own 
beneflt  and  not  for  the  creditors, 
there  was  no  consideration  for  a 
promise  by  the  creditor  to  pay  him 
a  commission  for  distributing  the 
price  to  them.  Elmore  v.  Snow,  102 
Ark.  692,  146  SW  476.  (3)  The 
promise  of  a  street  railroad  entitled 
to  cross  the  tracks  of  a  steam  road, 
which  could  be  required  to  keep  a 
crossing  watchman,  to  compensate 
such  watchman  if  permitted  to  cross 
the  tracks  Is  without  consideration. 
Baltimore,  etc..  R.  Co.  v.  Cincinnati, 
etc..  Electric  St.  R.  Co..  62  Ind.  A. 
639.  99  NE  1018.  But  see  Richmond 
Union  Pass.  R.  Co.  v.  Richmond,  etc, 
R.  Co.,  96  Va.  670.  32  SE  787  (holding 
that  a  contract  between  a  street  rail- 
road and  a  railroad  company  for  the 
maintenance  of  gates  and  a  watch- 
man at  the  crossing  of  their  respec- 
tive tracks,  being  for  the  mutual 
beneflt  of  both  companies,  was 
founded  on  a  suffldlent  consideration, 
although  the  street  railroad  company 
had  the  right  to  cross  the  tracks  of 
the  other  carrier  without  its  con- 
sent). (4)  An  agreement  by  the 
mother  while  living  with  the  hus- 
band and  father  to  continue  to  sup- 
port the  child  Instead  of  giving  it 
away  is  not  a  valid  consideration  for 
a  contract  by  a  third  person  to  com- 
pensate the  mother  therefor.  Poet- 
ker  v.  Liowry,  25  Cal.  A.  616,  144  P 
981.  (6)  A  contract  by  defendant 
to  8Upi>ort  his  stepmother  for  life, 
provided  she  would  return  to  and 
care  for  her  husband  during  his  life, 
is  without  consideration  unless  her 
absence  from  her  husband  was  jus- 
tified, since  it  Is  the  duty  of  a  wife 
who  is  away  from  her  husband  with- 
out Just  cause  to  return  to  him. 
Mack  V.  Mack,  94  Nebr.  504,  143  NW 
454.  (6)  Where  a  statute  provided 
that  railroad  companies,  on  appli- 
cation, should  issue  mileage  books 
good  iFor  five  hundred  or  one  thou- 
sand miles,  entitling  the  holder  to  the 
same  rights  and  privileges  to  which 
the  highest  class  ticket  issued  by 
such  corporation  would  entitle  him, 
and  a  railroad  corai>any,  on  issuing 
a  book  to  plaintiff,  required  him  to 
sign  a  contract  that  it  would  be  ac- 
cepted for  transportation  only  for 
Journeys  wholly  within  the  state, 
such  stipulation  was  without  con- 
sideration and  void,  since  It  was  the 
duty  of  the  company  to  issue  the 
book  without  conditions  other  than 
those  prescribed  by  the  statute.  Hor- 
ton  V.  Erie  R.  Co.,  66  App.  Dlv.  687, 
T2  NYS  1018,  10  NYAnnCeis  321.  (7) 
A  contract  between  a  city  contractor 
for  the  construction  of  a  sewer  In 
a  street  and  a  railroad  company 
having  a  right  of  way  over  the  street 
that  the  contractor  will  pay  the  com- 
pany for  supporting  Its  tracks  while 
he  builds  the  sewer  Is  without  con- 
sideration and  void,  since  the  rail- 
road right  of  way  Is  subject  to  the 
paramount  right  of  the  city  to  build 
the  sewer,  and  It  Is  Incumbent  on 
the    company    to    protect    its    own 
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is  bound  to  do.^  The  rulb  does  not  apply  of  ooime 
where  what  is  done  or  promised  by  the  officer  is 
outside  of  the  scope  of  his  duties.'*  The  principle 
also  applies  to  a  promise  to  a  witness  to  pay  him 
more  than  his  legal  fees;''  a  promise  to  pay  a 
notary  the  fees  prescribed  by  law,  or  one  half  the 
amount  thereof,  a  promise  to  a  trustee  in  consid- 
eration of  the  performance  by  him  of  his  trust 
duties;'*  a  promise  to  an  executor  in  eonsideration 
of  his  promise  to  look  among  the  papers  of  de- 
ceased for  one  belonging  to  the  promisor,  and  to 
surrender  it  to  her;"  a  promise  to  pay  a  common 
carrier  greater  compensation  than  it  is  entitled  to 
charge  or  to  pay  it  for  delivering  goods  which  it 
is  bound  to  deliver  without  such  payment ;"  a  prom- 
ise to  a  mother  in  consideration  of  her  supporting, 
or  her  promise  to  support,  her  illegitimate  child;*' 


a  pimnise  to  a  ward  in  consideration  of  his  obey- 
ing, or  promising  to  obey,  his  guardian ;"  a  promise 
to  a  wife  in  consideration  of  her  performing,  or 
promising  to  perform,  hat  marital  duties;"  a  prom- 
ise in  consideration  of  payment  of,  or  a  promise  to 
pay,  a 'Valid  judgment;^  and  a  promise  to  a  finder 
of  property  in  considntition  of  his  returning  it  to 
the  owner."  The  voluntary  restoration  of,  or  the 
promise  to  restore,  that  to  which  the  promisor  is 
entitled  is  not  a  good  consideration;*'  nor  is  re- 
fraining, or  a  promise  to  refrain,  from  an  illegal 
act.**  While,  however,  a  promise  to  do  that  which 
the  promisor  is  already  legally  bound  to  do  is  not 
a  sufficient  consideration  for  the  promise  on  the 
other  side,  it  does  not  follow  that  such  a  promise 
cannot  be  enforced  by  the  promisee.** 
[$  209]    c.    Sabsistiag  Oontractnal  Obligatloii — 


tracks.     Kansas  City,  etc.,  R.  Co.  ▼. 
Morley,  46  Mo.  A.  S04. 

30.  ind. — Rochester  v.  Campbell, 
184   Ind.  421.   Ill  NB  420. 

Ky. — Mason  v.  Manning,  160  Ky. 
806.  807,  160  SW  1020.  43  LRANS  181 
[pit  Cyc];  Lucas  -v.  Allen,  80  Ky.  681; 
Trundle  v.  Riley,  17  B.  Mon.  396; 
Mitchell  V.  Vance,  6  T.  B.  Mon.  628, 
17  AmD  96. 

La. — Kemlon  t.  HUIs,  1  La.  Ann. 
419. 

Minn. — ^Warner  v.  Grace,  14  Minn. 
487. 

N.  T. — Temple  v.  Brooks,  165  App. 
Dlv.  661.  161  NTS  490;  Downs  v. 
McGlynn.  2  Hilt.  14;  Hatch  v.  Mann, 
16  wend.  44.  See  Bloodcood  v. 
Wnest.  69  App.  Dlv.  366,  74  NTS 
913  (where  overtime  services  were 
rendered   by  a  county  employee). 

Pa. — Smith  V.  Whildln,  10  Pa.  89, 
49  AmD  752. 

Wis. — Padden  v.  Tronson,  46  Wis. 
126. 

Eng. — Great  Western  R.  Co.  v.  Sut- 
ton. Li.  R.  4  H.  L.  226;  Waterhouse 
V.  Keen,  4  B.  &  C.  200,  10  BCL  542, 
107  Reprint  1033;  Morgan  v.  Palmer, 
2  B.  &  C.  729,  9  ECL  317.  107  Re- 
print 554;  Hills  v.  Street.  6  Blng.  37. 
•  15  ECL  469,  130  Reprint  973:  Tra- 
heme  v.  Gardner,  6  E.  &.  B.  913,  86 
BCL  918,  119  Reprint  721:  Steele  v. 
Williams.  8  Exch.  625.  156  Reprint 
1602;  Barnes  v.  Braithwalte,  2  H.  & 
N.  669.   167  Reprint  234. 

Ont. — Robertson  v.  Broadfoot,  11 
U.  C.  Q.  B.  407. 

Blffht  of  oOear  to  eialm  r«w**a 
see  Rewards  [34  Cyc  1763]. 

[a]  XDaatrmtionn.-  <1)  Promises 
of  additional  compensation  to  a 
sherirr  for  executing  writ.  Royle  v. 
Busby,  6  Q.  B.  D.  171;  Blssicks  v. 
Bath  Colliery  Co..  Ltd..  2  Ex.  D.  459: 
Dew  v.  Parsons,  2  B.  &  Aid.  562,  106 
Reprint  472,  1  Chit.  295,  18  BCL  164; 
Bridge  v.  Cage,  Cro.  Jac.  103,  79  Re- 
print 89.  (Z)  A  promise  of  addi- 
tional compensation  to  sheriff  for 
taking  care  of  property.  Deal  v. 
Tower,  1  Phila.  (Pa.)  288;  Padden  v. 
Tronson.  45  Wis.  126.  (3)  A  promise 
of  additional  compensation  to  a 
police  officer  for  an  arrest.  Smith  v. 
Whildln.  10  Pa.  39.  49  AmD  572. 

31.  Ala. — Morrell  ▼.  Quarles,  35 
Ala.  544. 

Cal. — ^Harris  v.  More,  70  Cal.  60S, 
11  P  780. 

111. — Chicago,  etc.,  R.  Co.  v.  Seb- 
rlng,  16  111.  A.  181. 

Ky. — Trundle  v.  Rlley,  17  B.  Mon. 
396. 

La. — ^PlUe  V.  New  Orleans,  19  La. 
Ann.   274. 

Mass. — Studley  v.  Ballard.  169 
Mass.  296.  47  NE  1000.  61  AmSR  286. 

Minn. — Warner  v.  Grace,  14  Minn. 
487. 

N.  T. — Gregg  v.  Pierce.  63  Barb. 
387;  Hatch  v.  Mann,  16  Wend.  44. 

Pa.— ^McCandless  v.  Allegheny  Bes- 
semer Steel  Co.,  162  Pa.  139,  25  A 
S79. 

Tex. — Texas  Cotton  Press,  etc, 
Co.   V.   Mechanics'   Fire  Co.,   64   Tex. 


319,   38  AmR  627. 

Vt.— Russe*l  V.  Stewart,  44  Vt. 
170:  Davis  v.  Munson.  43  Vt.  676.  6 
AmR  315;  Brown  v.  Godfrey,  38  Vt. 
120. 

Wis.— Relf  v.  Paige.  65  Wis.  49«, 
13   NW  473.   42  AraR   731. 

Eng. — ^England  v.  Davidson,  11  A. 
&  B.  866,  39  ECL  453.  118  Reprint 
640. 

See  Cornwell  v.  St.  Louis  Transit 
Co.,  106  Mo.  A.  135,  80  SW  744 
(where  officer  claimed  reward). 

[a]  XUnatratio&s. — (1)  A  promise 
to  pay  a  jailer  for  extraordinary  at- 
tention and  services  to  a  prisoner  in 
his  sickness,  which  services  the  law 
does  not  make  it  the  duty  of  the 
jailer  to  perform.  Is  binding. 
Trundle  .v.  Rlley,  17  B.  Mon.  (Ky.) 
396.  (2)  A  property  owner  was  held 
liable  on  a  promise  to  pay  members 
of  a  city  fire  company  for  extin- 
guishing embers  which  might  have 
been  as  readily  extinguished  by 
others,  the  engineer  having  dis- 
charged the  company  in  good  faith, 
believing  the  flre  to  be  subdued. 
Texas  Cotton  Press,  etc.,  Co.  v. 
Mechanics'  Pire  <3o.,  64  Tex.  319,  38 
AmR  627.  (3)  A  promise  of  a  re- 
ward to  a  fireman  for  recovering, 
at  the  peril  of  his  life,  a  body  from 
a  burning  ^building  has  been  held 
binding,  Relf  v.  Paige,  56  Wis.  496, 
18  NW  473.  42  AmR  731.  (4)  A 
promise  to  pay  deputy  sheriffs  for 
obtaining  information  respecting  a 
violation  of  the  liquor  law,  this  be- 
ing outside  the  line  of  duty  of  such 
officers.  Studley  v.  Ballard,  169 
Mass.  295.  47  NE  1000,  61  AmSR 
286 

38.  Conn. — Dodge  v.  Stiles,  26 
Conn.  463. 

111. — ^Hargarten  v.  Berz,  126  III.  A. 
368.       . 

Masa — ^Pool  v.  Boston,  6  Cush. 
219. 

N.  C. — Sweany  v.  Hunter,  6  N.  C. 
181. 

Pa. — Wlmer  v.  Worth  Tp.  Over- 
seers, 104  Pa.  317;  In  re  Ramschasel, 
24  Pa.  Super.  262. 

Eng. — Collins  v.  Godefroy,  1  B.  & 
Ad.  960,  20  ECL  757.  109  Reprint 
1040;  Willis  V.  Peckham.  1  B.  &  B. 
616,  6  BCL  774,  129  Reprint  821. 

[a]  Bzpartiv— The  rule  applies  in 
case  of  a  promise  of  a  witness  to 
testify  as  an  expert.  Barms  v. 
Phaneuf,  166  Mass.  123.  44  NE  141, 
32   LRA   619. 

[b]  Extra  ■sryloes. — If  a  phy- 
sician, at  the  request  of  a  party  to 
a  suit,  performs  services,  aside  from 
his  testimony  as  an  expert  witness. 
at  the  trial  of  a  case,  it  Is  entirely 
proper  and  legal  for  him  to  receive 
pay  therefor,  and  to  make  an  agree- 
ment whereby  he  Is  to  receive  such 
payment.  Lewis  v.  Blye,  79  III.  A. 
256. 

[c]  Aetllm  pandtiir  la  MiotlMr 
•tat*. — The  attendance  as  a  witness 
In  an  action  pending  in  another  state 
la  a  sufficient  consideration  for  a 
promise  by  the  party  to  pay  the  wit- 


ness a  sum  In  excess  of  the  lei^al 
witness  fees,  since  such  attendance 
could  not  be  compelled  by  subp<£iuu 
Armstrong  v.  Prentice,  86  Wis.  210. 
6<  NW  742. 

33.  Ohio  Nat.  Bank  v.  Hopkins.  S 
App.   (D.  C.)   148. 

34.  Robinson  v.  Jewett,  116  NT.  T. 
40,  22  NE  224:  Wildey  v.  Robinson. 
85  Hun  362.  32  NTS  1018. 

SS.  Sullivan  v.  Sullivan,  99  Cal. 
187.   33   P  862. 

38.  Ashmole  v.  Walnwright,  2  Q. 
B.  837,  42  ECL  938,  114  Reprint  326: 
Parker  v.  Great  Western  R.  Co..  7 
M.  &  G.  263,  49  ECL  S6S.  135  Reprint 
107. 

3T.  (3rowhur8t  v.  Laveraolc,  8 
Exch.   208,   lSi6   Reprint   1322. 

38.  Keith  v.  Miles.  39  Miss.  442.  77 
AmD  685.  See  Lafollett  v.  Kyle.  61 
Ind.  446  (where  Infant  son  promised 
to  remain  with  father). 

3B.  Miller  v.  Miller,  78  Iowa  177. 
35  NW  464,  42  NW  «41.  16  AmSR 
431;  Grant  v.  Green,  41  Iowa  88. 
But  see  Adams  v.  Honness.  62  Barb. 
(N.  T.)  826  (where  consent  of  wife 
to  removal  with  husband  to  another 
state  was  held  a  consideration  for  a 
promise  by  a  third  person). 

40.  Phcenlx  Ins.  Co.  v.  Rink.  110 
111.  538;  Rnnnamaker  v.  Cordray.  64 
III.  303. 

41.  Da  La  O  v.  Pueblo.  1  N.  M. 
226.  See  Bllery  v.  Cunningham.  1 
Mete.  (Mass.)  112  (where  surrender 
of  iKjssession  by  finder  to  one  not 
the  owner  was  held  a  consideration). 

43.  Ala — ^MoCaleb  v.  Price,  12 
Ala.   753. 

Ark. — ^Worthen  v.  Thompson.  54 
Ark.  161.  16  SW  192;  Killough  v. 
Payne,   58  Ark.   174,   12   SW   327. 

Cal. — Sullivan  v.  Sullivan,  99  Cal. 
187.   33  P  862. 

Minn. — Domestic  Sewing  Mach.  Co. 
V.  Anderson,  23  Minn.  67;  Davis  v. 
Mendenhall,  19  Minn.  149. 

N.  T. — Tolhurst  t.  Powers,  133  N. 
T.  460.  31  NE  326;  Crosby  v.  Wood. 
6  N.  T.  369:  McDonald  ▼.  Nellson. 
2  Cow.  139.   14   AmD  431. 

Pa,— Fink  v.  Smith,  170  Pa.  124.  32 
A  666,  60  AmSR  760;  White  V.  Heyl- 
man,   34   Pa.  142. 

Tex. — Martin  v.  Armstrong,  (Civ. 
A.)  62  SW  88. 

[a]  znnstrstloiu — Wbirt  8  agreed 
with  M  to  cut.  haul,  and  drive  cer- 
tain logs  of  M's  to  a  certain  point, 
and  while  they  were  being  so  driven 
and  in  charge  of  S's  foreman  the 
men  in  his  employ  threatened  to  de- 
tain them  unless  their  wageis  in  ar- 
rears were  paid,  and  M  promised.  In 
consideration  of  their  not  detaining 
the  logs,  that  he  would  pay  them  the 
amount  owing  to  S;  it  was  held  that, 
as  such  logs  were  in  S's  possession, 
and  detention  by  the  men  would  ha.ife 
have  been  Illegal,  their  forbearance 
was  no  consideration  for  M's 
promise.  Davis  v.  Mendenhall,  19 
Minn.  149. 

43.  Voorhees  v.  Reed.  17  III.  A. 
21. 

44.  Ward    v.    Goodrich,    34    CoUt. 


For  later  oas*s,  deTalopainiita  and  ohancM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nuihber. 
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(1)  In  Geneial.  The  promise  of  a  person  to  carry 
out  a  subsisting  contract  with  the  promisee  or  the 
performance  of  such  contractual  duty  is  clearly  no 
consideration,  as  he  is  doing  no  more  than  he  was 
already  obliged  to  do,  and  hence  has  sustained  no 
detriment,  nor  has  the  other  party  to  the  contract 


369.   82  P  701,  114  AmSR  167.  3  LRA 
NS  201. 

[a]  Xlbwtntttea. — A  promise  by  a 
husband  to  pay  to  the  wife  a  speci- 
fied sum  per  week  for  the  support 
of  their  child  until  it  arrives  at  a 
certain  a^e.  In  consideration  of  the 
wife  discharging  him  from  an  order 
of  the  court,  made  pending  a  suit  for 
divorce,  directing  the  husband  to  pay 
a  -weekly  sum  for  the  support  of 
the  wife  and  the  child  in  her  cus- 
tody during  the  pendency  of  the  ac- 
tion, and  from  all  claims  of  the 
wife  for  alimony.  Is  supported  by  a 
sufficient  consideration,  although  the 
promise  requires  the  husband  to  do 
only  what  he  is  legally  bound  to  do; 
and  the  wife,  after  the  decree  of 
divorce  awarding  to  her\  the  child, 
may  enforce  it.  Ward  v.  Goodrich, 
34  Colo.  869.  82  P  701,  114  AmSR 
167.    2   LRANS  201. 

45.  Ala. — Johnson  v.  Seller,  33 
Ala.    265. 

Arlc. — Feldman  ▼.  Fox.  112  Ark. 
223.    164  8W  766. 

Ca.1. — ^Ellison  v.  Jackson  Water  Co., 
12  Cal.  542;  In  re  Casner,  1  Cal.  A. 
145,   81   P  991. 

Colo. — Templin  v.  Hobson,  10  Colo. 
A.  525.  Bl  P  1019. 

D.  C. — Merrick  v.  Glddlngs,  12  D. 
C.  394. 

Ga. — Bush  V.  Rawlins,  89  Ga.  117. 
14   SB   886 

111. — Phoenix  Ins.  Co.  v.  Rink,  110 
111.  538;  Grossman  v.  Wohlleben,  90 
111.  537:  Stuber  v.  Schack,  83  111.  191; 
Leafgreen  v.  Yablonsky.  178  111.  A. 
19.  22  [clt  Cyc];  Strange  v.  Carring- 
ton.  118  111.  A.  410;  Reeves  Pulley 
Co.  V.  Jewell  Belting  Co.,  102  111.  A. 
37S:  Moran  v.  Peace,  72  111.  A.  135. 
See  Snow  v.  Macfarlane,  51  III.  A.  448. 

Ind. — Harris  v.  Cassady,  107  Ind. 
158.  8  NE  29;  Smith  v.  Boruft,  75 
Ind.  412;  Fensler  v.  Parthers,  43  Ind. 
119;  Reynolds  v.  Nugent,  25  Ind.  328; 
Peelman  v.  Peelman.  4  Ind.  612; 
Spencer  t.  McLean.  20  Ind.  A.  626, 
50  NE  769,  67  AmSR  271.  And  see 
Roehrs  v.  Tlmmons,  28  Ind.  A.  678, 
63  NE  481  (promise  of  landlord  dur- 
ing tern>  to  repair). 

Iowa. — Runkle  v.  Kettering,  127 
Iowa  6,  102  NW  142;  McCarty  v. 
Hampton  Bldg.  Assoc  61  Iowa  287. 
16  fi'W  114;  Ayres  v.  Chicago,  etc., 
R.  Co..  62  Iowa  478,  3  NW  622. 

Kan. — Scbuler  v.  Myton,  48  Kan. 
282.  29  P  163. 

Ky. — Combs  v.  Burt,  etc..  Lumber 
Co..  85  SW  227,  27  KyL  439;  Hallo- 
way  V.  Rudy,  80  SW  660,  22  KyL 
1406.  53  LRA  353;  Eblin  v.  Miller,  78 
Ky.   371. 

Me. — Westcott  v.  Mitchell.  95  Me. 
377.  SO  A  21;  Jenness  t.  Lane,  26 
Me.   475. 

Mass. — ^Warren  v.  Hodge,  121 
Mass.  106;  Harriman  v.  Harriman, 
12    Gray   341. 

Minn. — King  v.  Duluth,  etc,  R. 
Co..   61   Minn.  482,  63  NW  1106. 

Miss. — Keith  v.  Miles,  39  Miss.  442, 
77  AmD  685. 

Mo. — Longenfelder  v.  Wainwright. 
103  Mo.  578.  15  SW  844:  Tucker  v. 
Bartle,  85  Mo.  114:  Koslosky  v. 
Block.  191  Mo.  A.  257'.  177  SW  1060; 
Koerper  v.  Royal  Inv.  Co.  102  Mo.  A. 
543.  77  SW  307;  Peck  v.  Harris,  57 
Mo.  A.  467;  Swaggard  v.  Hancock. 
25  Mo.  A.  596. 

■  Nebr. — ^Tamow  v.  Oarmlchael.  82 
Nebr.  1.  116  NW  1031,  1034  [clt,Cyc]; 
Esterly  Harvesting  Mach.  Co.  v. 
Pringle,  41  Nebr.  265,  59  NW  804: 
Billings  V.  Filley,  21  Nebr/  511.  32 
N"W  567;  Allen  v.  Plasmyere,  3 
Nebr.  (tJnoiT.)  187,  90  NWni2B. 

N.  J. — Voorhees  v.  Com  Vs.  33  N.  J. 
r,.    494;  Watts  v.  Frenche.   19  N.  J. 

119  C.  J.— 2SK 


Eci.   107. 

K.  T. — ^Weed  v.  Spesirs,  193  N.  T. 
289,  86  NE  10;  Tolhurst  v.  Powers, 
183  N.  T.  460,  81  NE  326;  Vanderbllt 
V.  Schreyer,  91  N.  T.  392;  Marfleld 
v.  Goodhue,  3  N.Y.  62;  Price  v.  Press 
Pub.  Co.,  117  App.  Dlv.  854,  103  NYS 
298;  Petze  v.  Leary,  117  App.  Dlv. 
829, 102  NYS  960;  Zinsser  v.  Columbia 
Cab  Co.,  66  App.  Dlv.  614,  73  NYS  287; 
Cosgr^y  V.  New  England  Piano  Co., 
10  App.  Dlv.  351,  41  NYS  886;  Kaye 
V.  Hoage.  63  Misc.  332,  117  NYS  122; 
Seymour  v.  Hughes,  55  Misc.  248,  105 
NYS  249;  O'SulUvan  v.  New  York 
Lumber  Corp.,  29  Misc.  604,  61  NYS 
493  [rev  on  other  grounds  SO  Misc. 
773  mem.  62  NYS  487  mem];  Schneider 
v.  Helnshetmer,  26  Misc.  11,  56  NYS 
630;  McComb  v.  Van  Ellert,  7  Misc. 
69,  27  NYS  372:  Kenney  v.  Trager, 
168  NYS  740;  Oalway  v.  Prlgnano, 
134  NYS  671;  Bartlett  v.  Wyman.  14 
Johns.  260;  Powell  v.  Brown,  3  Johns. 
100.  See  also  Jughardt  v.  Reynolds, 
68  App.  Dlv.  171.  74  NYS  152  (agree- 
ment with  substituted  grantee)> 
Alley  V.  Turck.  8  App.  Div.  50,  40 
NYS  433  (promise  to  subcontractor); 
Mendel  v.  Plckrell.  37  Misc.  813,  76 
NYS   937    (recognising  rule). 

N.  D. — Garr  v.  Green,  6  N.  D.  48, 
68  NW  818. 

Oh. — Sherwin  v.  Brigham,  39  Oh. 
St  187. 

Or. — Webb  v.  Isensee,  79  Or.  114, 
163  P  800,  802  [quot  Cyc];  Hillman 
v.  Young,  64  Or.  73,  127  P  793,  129  P 
124. 

Pa — Wlmer  v.  Overseers  of  Poor, 
104  Pa.  317;  Erb  v.  Brown,  69  Pa  216. 

S.  C. — Ferguson  v.  Harris,  39  S,  C. 
323,  17  SB  782.  39  AmSR  731;  doU 
cock  V.  Louisville,  etc.,  R.  Co.,  32 
8.  C.  L.  329. 

S.  D. — Jones  v.  Longerbeam,  22 
S.  D.  625,  119  NW-IOOO. 

Tex. — Jones  v.  Rlsley,  91  Tex.  1,  32 
SW  1027;  Cotulla  v.  Barlow,  (Civ.  A.) 
115   SW  294. 

Vt. — Bedford  v.  Chandler,  81  Vt. 
270,  69  A  874,  130  AmSR  1057,  17 
LRANS  123'9;  Cobb  v.  Cowdery.  40 
Vt.  26,   94  AmD  370. 

Va. — Keffer  v.  Grayson,  76  Va.  517, 
44  AmR  171. 

Wash. — Lewis  v.  McReavy,  7  Wash. 
294,  34  P  832;  Tolmie  v.  Dean.  1 
Wash.  T.  46. 

W.  Va. — Vance  v.  Ellison,  76  W. 
Va.  592.  85  SE  776;  Thomas  v.  Mott, 
74  W.  Va   493,  82  SB  326. 

Eng. — Frazer  v.  Hatton,  2  C.  B. 
N.  S.  512,  89  ECL  612,  140  Reprint 
BIG;  Clutterbuck  v.  Coffin,  C.  &  M. 
273,  41  ECL  IBS,  3  M.  &  G.  842,  42 
ECL  438,  138  Reprint  1379;  Harris  v. 
Carter,  3  E.  &  B.  559,  77  ECL  559, 
118  Reprint  1251;  Jackson  v.  Cobbin. 
8  M.  &  W.  790.  161  Reprint  1269; 
Harris  v.  Watson,  Peake  N.  P.  72. 

[a]  niosttatioaad — (1)  A  license 
given  by  a  promoter  of  a  corporation 
to  the  corporation  to  use  a  patent 
owned  by  him,  because  another  pro- 
moter declared  that  unless  this  was 
doftfe  he  would  not  pay  his  subscrip- 
tion to  the  capital  stock,  was  with- 
out consideration.  Havana  Press 
Drill  Co.  V.  Ashurst,  148  111.  115,  35 
NE  873.  (2)  Where  a  person  agreed 
with  a  company  to  go  to  the  war  for 
a  bounty  of  two  hundred  and  fifty  dol- 
lars, and  afterward,  another  com- 
pany offering  him  more,  refused  to 
carry  out  his  agreement  until  the 
former  offered  him  three  hundred  and 
fifty  dollars,  the  promise  was  held 
void.  Reynolds  v.  Nugent,  24  Ind. 
328.  (3)  Where  a  person  had  con- 
tracted to  store  and  care  for  an- 
other's property  for  one  year  and  to 
deliver  the  same  to  him  on  demand 
without  claiming  a  Hen  on  it,  a 
new  agreement  so  to  store  and  care 


obtained  any  benefit.^  Thus  a  promise  to  pay  addi- 
tional compensation  for  the  performance  by  the 
promisee  of  a  contract  which  the  promisee  is  al- 
ready under  obligation  to  the  promisor  to  perform 
is  without  consideration.^  So,  it  has  been  held 
that  there  is  no  consideration  for  a  promise  by  a 

for  the  property  for  a  lien  for  the 
services  Was  without  consideration, 
Esterly  Harvesting  Mach.  Co.  v. 
Pringle,  41  Nebr.  265,  59  NW  804. 
(4)  Where  a  purchaser  of  chattels 
who  had  agreed  to  weigh  them  in 
order  to  determine  the  price,  weighed 
them  on  incorrect  scales,  a  prom- 
ise by  the  sellei^  on  discovering 
the  error,  to  pay  him  a  certain  sum 
if  he  would  rewelgh  them  on  correct 
scales  was  without  consideration. 
Bluings  V.  Filley,  21  Nebr.  611,  32 
NW  667.  (5)  Where  a  lessee  was  in 
default  under  a  covenant  to  repair, 
a  promise  by  him  to  repair  at  a  fu- 
ture day  was  no  consideration  for  a 
promise  by  the  lessor  to  give  time 
for  the  repairs  and  to  forbear  bring- 
ing action  until  that  day.  Bayley  v. 
Homan.  3  Blng.  N.  Cas.  915,  32  ECL 
419,  132  ReprlhL  663.  (6)  Where  a 
sailor  agreed  to  work  on  a  certain 
voyage  for  a  certain  sum,  and  on  the 
voyage  refused  to  work  unless  the 
captain  would  agree  to  pay  him  more, ' 
which  he  did,  the  promise  was  held 
void.  Stilk  v.  Myrick,  2  Campb.  317. 
(7)  Where  defendant  contracted  with 
plaintlfr  and  another  for  laying  brick 
of  a  building,  a  subsequent  oral 
agreement  to  make  payment  to  plain- 
tiff alone  Is  InefTectlve.  being  without 
consideration,  as  payment  to  plaintiff 
alone  would  not  defeat  the  rght  of 
the  third  person.  Llebma,nn  v.  Dean, 
95  Misc.  97,  168  NYS  5*7.  (8)  An 
agreement  by  a  lessor  to  accept  a 
sum  less  than  the  face  of  rent  notes  • 
in  consideration  of  the  lessee's  sur- 
rendering possession  at  a  fixed  time 
is  unenforceable  where,  by  the  terms 
of  the  lease,  the  lessee  was  bound 
to  surrender  possession  at  that  time. 
Boerger  v.  Vandegrift,  (Tex.  Civ.  A.) 
188  SW  948.  (9)  Where  a  debtor 
gives  his  note  to  his  creditor  in  pay- 
ment of  the  amount  due,  a  contem- 
poraneous oral  agreement  that  the 
note  shall  not  be  paid  in  cash  ac- 
cording to  Its  terms  but  In  trade 
is  without  consideration,  and  consti- 
tutes no  defense  to  an  action  on  a 
note.  Zinsser  v.  Columbia  Gab  .Co.. 
66  App.  Dlv.  514,  73  NYS  287. 

4«.  U.  S. — Alaska  Packers'  Assoc 
V.  Domenico.  117  Fed.  99,  54  CCA  486 
[rev  112  Fed.  654]. 

Ark. — S.  R.  H.  Robinson,  etc..  Con- 
tracting Co.  V.  Harrison,  97  Ark.  643, 
133  SW  197. 

Qa — Wllllngham  Sash.  etc..  Co.  v. 
Drew.   117  Ga   850,   45  SE  227. 

III. — McQuald  V.  Baughman,  167 
111.  A.  430;  Furington  Pav.  Brick  Co. 
V.  Jenkins,  166  111.  A.  434. 

Ky. — Ford  v.  Crenshaw,  1  Litt  68. 

Minn. — King  v.  Duluth,  etc.,  R.  Co., 
61   Minn.    482.    63    NW   1106. 

Miss. — Bell  v.  Oates.  97  Miss.  790. 
5t  S  491; 

Mo. — Lingenfelder  v.  Wainwright 
Brewing  Co.,  103  Mo.  678,  16  SW  844; 
Wear  v.  Schmelzer,  92  Mo.  A.  314; 
Storck  v.  Mesker,  66  Mo.  A.  26. 

Mont. — Easterly  v.  Jackson,  29 
Mont  496,  76  P  367. 

N.  Y.— Weed  v.  Spears,  193  N.  Y. 
289,  86  NE  10  frev  120  App.  Dlv.  904, 
106  NYS  11491;  Price  v.  Press  Pub. 
Co.,  117  App,  Div.  874.  103  NYS  296; 
Majory  v.  Schubert,  82  App.  Dlv.  633. 
81  NYS  703;  Far  Rockaway  Bank  v. 
Smith,  63  App.  Dlv.  432,  71  NYS  518; 
Alley  V.  Turck.  8  App.  Dlv.  50,  40 
NYS  433;  Galway  v.  Prignano,  134 
NYS  571;  HIU  v.  Granat,  134  NYS 
529;   Rooney  v.  Thomson,  84  NYS  263. 

Or. — Mulr  v.  Morris,  80  Or.  378,  154 
P  117,   157   P   785. 

Pa — Moyer  v.  Kirby,  2  Pearson  64. 

Tex. — Jones  v.  Rlsley,  91  Tex.  1, 
32   SW  1027. 

Utah. — Straw  v.  Temple,  li 
47  [cit  Cyc]. 
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creditor  in  ooosideratioa  of  the  debtor  paying  or 
promising  to  pay  his  debt;"  for  a  promise  by  a 
creditor  after  maturity  of  the  debt  to  extend  the 
time  of  payment,  without  any  new  consideration/' 
or  to  extend  it  in  consideration  of  the  debtor  paying 
part  of  it/*  or  to  pay  interest,  when  there  is  already 
an  obligation  to  pay  the  interest  promised;'^  for  a 
promise  by  a  lessee  after  the  lease  has  been  signed 
to  pay  rent  in  advance  contrary  to  the  terms  of 
the  lease;"  for  a  promise  by  a  mortg^agee  in  con- 
sideration of  the  surrender  of  the  mortgaged  prem- 
ises by  the  mortgagor  after  condition  broken  to 
save  the  mortgagee  trouble  in  getting  possession;*' 
or  for  a  landloivi's  promise  to  repair  the  premises 
before  the  term  expires,  in  consideration  that  the 
tenant  will  not  previously  abandon  them."    So  a 


transfer  made  after  a  promise  to  many  eannot  be 
said  to  be  based  on  the  consideration  thereof." 

[i  210]  (2)  Befnaal  to  Proceed  witb  Ferfoim- 
ance — (a)  Sight  of  Election  to  Fay  Damages  as 
Famishing  Consideration.  Where  one  party  to  a 
valid  contract  refuses  to  perform  the  same,  and 
the  other  promises  him  some  additional  considera- 
tion in  order  to  induce  him  to  perform,  it  has  "been 
held  by  some  authorities  that,  since  a  party  to  a 
contract  has  the  right  to  elect  whether  he  will  per- 
form' the  contract  or  abandon  it  and  pay  damages, 
the  giving  up  of  this  right  of  election  furnishes  a 
consideration  for  the  new  promise;"  bnt  this  rule 
has  been  said  to  be  not  only,  contrary  to  the  weight 
of  authority  but  wrong  on  principle:"*  And  even 
in  a  jurisdiction  in  which  it  is  well  established,  it 


See  also  cases  supra  note  46. 

47.  Ala. — ^Byrd  v.  Hickman.  167 
Ala.  851,  62  S  426;  Overdeer  v.  Wiley, 
80  Ala.   709. 

111. — Havana  Press  Drill  Co.  v.  Ash- 
nrst.  148  111.  115,  36  NE3  873;  Hodgen 
V.  Kief,  63  111.  146;  Badger  Adv.  Co. 
V.  U.  S.  Music  Co..' 180  III.  A.  816; 
Henry  v.  Hodge,  171  111.  A.  10. 

Ind. — Harris  v.  Cassady,  107  Ind. 
■168,  8  NE  29;  Ford  v.  Garner,  16  Ind. 
298. 

Kan. — ^Pemberton  v.  Hoosier,  1  Kan. 
108. 

Ky.— Watts  v.  Parks,  78  SW  1126, 
26  KyL  1908;  Gllmore  T.  Green,  14 
Bush  772;  Ogden  v.  Rled,  18  Bush 
681. 

Miss. — Hunt  V.  Knox,  34  Miss.  666. 

Mo. — Tucker  v.  Bartle.  86  Mo.  114; 
Swaggard  v.  Hancock,  26  Mo.  A.  698. 
But  see  Samuel  Cupples  Woodenware 
Co.  V.  Dreyfus.  102  Mo.  A.  463,  76  SW 
,734  (holding  that  an  agreement  by  a 
creditor  to  forbear  to  sue  on  Ills 
claim,  on  his  debtor  promising  to  pay 
at  once,  and  actually  paying  a  part 
of  the  Indebtedness,  and  agreeing  to 
pay  the  balance  when  convenient,  is 
supported  by  a  sufficient  consider- 
ation). 

Mont. — ^Klnna  v.  Woolfolk,  4  Mont. 
818,  1  P  401. 

^  N.    J. — Snyder   v.    Merchants'    Ins. 
Co..  69  X.  J.  L.  69,  34  A  946. 

N.  T. — Home  Ins.  Co.  v.  Watson,  69 
N.  T.  390;  Tllden  v.  New  York.  66 
Barb.  840;  Farrlngton  v.  BuUard,  40 
Barb.  612;  Seneca  Falls  v,  Botsch,  86 
Misc.    481,    149   NTS  320. 

N.  D. — Roberts  v.  Fargo  First  Nat. 
Bank,  8  N.  D.  474,  79  NW  993. 

Pa. — McNutt  V.  Loney,  168  Pa.  281, 
26  A  1088;  Weiss  v.  Marks,  11  Pa. 
DIst.  769. 

Tex. — ^Austin  Real  Est.,  etc.,  Co.  v. 
Bahn,  87  Tex.  682,  29  SW  646.  30  SW 
480. 

Vt.— Merrill  v.  Pease,  61  Vt.  666; 
Cole  V.  Shurtletr,  41  Vt  811,  98  AmD 
687. 

Va. — Keffer  v.  Grayson,  76  Va.  617, 
44    AmR    171. 

Eng. — Jones  v.  Waite,  6  Bing.  N. 
Cas.  341,  36  EX^L  188,  132  Reprint 
1136;  Deacon  v.  Gridley.  16  C.  B.  296, 
80  ECL  296,  139  Reprint  4S6. 

Fa7in*ii.t    of    not*    see    Bills    and 
Notes   i    362. 
'  48.    D.  C. — Gross  V.  Steinle,  20  D. 
O.    339. 

Hawaii. — In  re  Spencer,  6  Hawaii 
184. 

111.— Stuber  v.  Sohaok,  88  111.  191; 
Dennis  V.  Walters,  123  III.  A.  93. 

Ind. — Holmes  v.  Boyd,  90  Ind.  332; 
Thalman  v.  Barbour,  6  Ind.  178; 
Berry  v.  Bates,  2  Blackf.   118. 

Md. — ^Ives  V.  Bosley,  36  Md.  262.  6 
AmR  411;  Hoffman  v.  Coombs,  9  .GUI 
284;  Planters'  Bank  v.  Sellman,  2 
Gill  &  J.  230. 

N.  J. — Stryker  v.  Vanderbllt.  27  N. 
J.  L.  68. 

N.  T. — Olmstead  r.  tiatimer,  168 
N.  T.  313.  63  NE  6,  43  LRA  686  [mod 
9  App.  Div.  163,  41  NTS  44];  Pfeitfer 
v.  Campbell,  111  N.  T.  631,  19  NE  498: 
Repelow  v.  Walsh,  98  App.  Div.  320. 
90    NTS    661;    Babcock    v.    Kunt2sch, 


86  Hun  616.  32  NTS  663;  Farrlngton 
v.  BuUard,  40  Barb.  612. 

Oh. — ^Tumbull  v.  Brock,  31  Oh.  St. 
649. 

Pa. — Bixler  v.  Ream,  3  Penr.  &  W. 
282. 

Tex. — ^Austin  Real  Est.,  etc.,  Co.  v. 
Bahn,  87  Tex.  682.  29  SW  646,  80  SW 
430. 

Vt.— Russell  v.  Buck.  11  Vt.  166. 

Wash. — Stickler  v.  Giles,  9  Wash. 
147     37   P   293 

Eng. — Williams  v.  Stem.  6  Q.  B.  D. 
409;  Davis  v.  Dodd,  4  Taunt.  602.  128 
Reprint  466. 

Contra  Peck  v.  Coyle,  19  Cal.  A. 
390,  126  P  1073. 

Bztmudon  of  not*  see  Bills  and 
Notes  1648. 

49.  tJ.  S. — Skinner  v.  Garnett  Gold- 
Min.  Co.,  96  Fed.   736. 

Ala. — Black  v.  Slocumb  Mule  Co.,  8 
Ala.  A.  440,  62  S  308. 

Mich. — Brlggs  v.-  Norris,  67  Mich. 
326,   34   NW  682. 

Miss. — Hunt  v,  Knox,  84  Miss.  666. 

N.  T. — Cunningham  v.  Hedge,  18 
Ap>  Div.  212,  42  NTS  649. 

Oh. — TumbuU  V.  Brock,  81  Oh.  St. 
649. 

And  see  infra  !  217. 

[a1  Fact  payment  of  wafwi  due 
employees  Is  not  a  good  consider- 
ation for  an  agreement  to  extend 
the  time  for  payment  of  the  re- 
mainder. Skinner  v.  Gamett  Gold- 
Mln.  Co.,  96  Fed.   736.  , 

Extanaloa  of  sot*  see  Bills  and 
Notes  i  644.  ^    ^ 

BO.  Colo. — Jenks  v.  Xjehman,  7 
Colo.  A  421.  43  P  1046. 

111. — Stuber  v.   Schack,   83  III.  191. 

Ind. — Holmes  v.  Boyd,  90  Ind.  333; 
Hume  V.  Mazelln,  84  Ind.  574. 

Ky. — Tudor  v.  Security  Trust  Co., 
168  Ky.  614.  173  SW  1118. 

N.  H.— Russ  v.  Hobbs,  61  N.  H.  98. 

N.  T.— Young  V.  Hill,  67  N.  T.  162, 
23  AmR  99;  Kellogg  v.  Olmstead.  26 
N.  T.  189;  Sands  v.  GUleran.  169  App. 
Div.  87,  144  NTS  387;  Reynolds  v. 
Ward,  6  Wend.   601. 

Pa. — Rehm  v.  Frank,  16  Pa.  Super. 
175;  Dow  V.  Chambers,  14  Phlla.  647. 

Tex. — Helms  v.  Crane,  4  Tex.  Civ. 
A.  89,  23  SW  892. 

Eng. — Orme  v.  Galloway.  9  Bxch. 
644,  166  Reprint  232;  Tucker  v.  Lalng, 
2  Kay  &  J.  746,  69  Reprint  982. 

Vajmaat  of  iatarsat  oa  not*  see 
BUls  and  Notes  {  644. 

61.  Hasbrouck  v.  Winkler,  48  N.-  J. 
L.  431.  6  A  22. 

sa.  Wendover  v.  Baker,  121  Mo. 
273,    26    SW   918. 

B3.     Eblin  v.  Miller,  78  Ky.  371. 

64.  Miles  v.  Monroe,  96  Ark.  631, 
131  SW  643. 

56.  Conn. — Connelly  v.  Devoe,  37 
Conn.  670. 

III.— Bishop  V.  Busse.  69  111.  408. 

Ind. — Coyner  v.  Lynde,  10  Ind.  282; 
Pierce  v.  Walton,  20 '  Ind.  A.  66,  60 
NB  309;  Sargent  v.  Robertson,  17 
Ind.  A.  411,  46  NE  926. 

Mass. — Tobin  V.  Kells,  207  Mass. 
304,  93  NE  596;  Parrot  v.  Mexican 
Cent.  R  Co.,  207  Mass.  184,  93  NE 
590,  34  LRANS  261:  Munroe  v.  Per- 
kins.  9   Pick.   298,   20  AmD  476.     See 


also  Rogers  v.  Rogers.  139  Mass.  440. 
1  NE  122;  Rollins  v.  Marsh,  128  Mass. 
116:  Peck  v.  Requa,  13  Gray  407. 

N.  T. — Lattimore  v.  Harsen,  14 
Johns.   330. 

Vt. — Lawrence  v.  Davey,  28  Vt.  264. 

Wash. — Evans  v.  Oregon,  etc,  R. 
Co.,  58  Wash.  429.  108  P  1096,  28 
LRANS  455. 

See  Rowland  Lumber  Co.  v.  Ross, 
100  Va.  276,  40  SE  922  (where  the 
court  said  that  there  was  a  con- 
trariety of  opinion  on  the  question, 
but  found  it  unnecessary  to  decide 
the  point). 

"This  limitation  is  not  intended  to 
aftect  the  rule  that  a  contract  cannot 
be  binding  without  a  consideration; 
but  it  rests  upon  the  doctrine  that, 
under  these  circumstances,  there  is 
a  new  consideration  for  the  prom- 
ise." Parrot  v.  Mexican  Cent.  R.  Co.. 
207  Mass.  184,  196.  98  NE  690,  34 
LRANS  261. 

Se.  Alaska  Packers'  Assoc  v.  Do- 
menico,  117  Fed.  99,  54  CCA  485  [rev 
112  Fed.   6641. 

[a]  Oilttelm  of  tb*  nil«.r— "The 
doctrine  of  these  cases  as  it  Is  fre- 
quently applied  does  not  commend  it- 
self either  to  our  judgment  or  our 
sense  of  Justice,  for  where  the  re- 
fusal to  perform  and  the  promise  to 
pay  extra  compensation  for  perform- 
ance of  the  contract  are  one  trans- 
action, and  there  are  no  exceptional 
circumstances  making  it  equitable 
that  an  increased  compensation 
should  be  demanded  and  paid,  no 
amount  of  astute  reasoning  can 
change  the  plain  fact  that  the  party 
who  refuses  to  perform,  and  thereby 
coerces  a  promise  from  the  other 
party  to  the  contract  to  pay  him  an 
Increased  compensation  for  doing 
that  which  he  is  legally  bound  to  do, 
takes  an  unlustiflable  advantage  of 
the  necessities  of  the  other  part. 
To  hold,  under  such  circumstances, 
that  the  party  making  the  promise 
for  extra  compensation  is  presumed 
to  have  voluntarily  elected  to  relin- 
quish and  abandon  all  of  his  rights 
under  the  original  contract,  and  to 
substitute  therefor  the  new  or  modi- 
fied agreement,  is  to  wholly  disregard 
the  natural  inference  to  be  drawn 
from  the  transaction,  and  invite  par- 
ties to  repudiate  their  contract  obli- 
gations whenever  they  can  gain 
thereby.  There  can  be  no  legal  pre- 
sumntlon  that  such  a  transaction  is 
a  voluntary  rescission  or  modiflcation 
of  the  original  contract,  for  the 
natural  Inference  to  be  drawn  from 
It  la  otherwise  in  the  absence  of  any 
equitable  considerations  Justifying 
the  demand  for  extra  pay.  In  surh 
a  case  the  obvious  Inference  is  that 
the  party  so  refusing  to  perform  his 
contract  is  seeking  to  take  advantage 
of  the  necessities  of  the  other  party 
to  force  from  him  a  promise  to  pay 
a  further  sum  for  that  which  he  Is 
already  legally  entitled  to  receive. 
Surely  It  would  be  a  travesty  on 
justice  to  hold  that  the  party  so 
making  the  promise  for  extra  pay 
was  estopped  from  asserting  that  the 
promise    was    without    consideration. 


For  latar  oases,  drvalopmanta  and  ehangas  in  the  law  see  cumulative  Annotations   >nm*  t iiin,  page  and  note  number. 
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has  been  said  that  it  must  not  be  extended."^ 

[i  211]  (b)  Doctrine  of  Mutual  Besdsaion. 
Other  eases  go  on  the  theory  that  the  parties  even 
after  a  breach  of  the  contract  may  consent  to  its 
diachaige  by  a  new  agreement,  and  that  the  new 
agreement  on  consideration  of  new  rights  and  lia- 
bilities is  mntnally  binding.*^ 

[i  212]  (c)  Unforeseen  DifScnlties  and  Mistake. 
In  Minnesota  the  court,  while  adopting  the  view 
that  the  obligation  imposed  by  a  contract  is  to  per- 
form the  contract  and  not  to  pay  damages,  and  that 
there  is  ordinarily  no  consideration  for  a  promise 
ef  additional  pay  to  induce  performance,  introduces 
the  anomalons  exception  that,  where  the  party  re- 
fusing to  complete  his  contract  does  so  by  reason 
of  some  unforeseen  and  substantial  difBculty  in  the 
performance  of  the  contract,  which  was  not  known 
or  anticipated  by  the  parties  when  the  contract  was 
entered  into,  and  which  cast  on  him  an  additional 
burden  not  contemplated,  and  the  opposite  party 
promises  him  extra  pay  or  benefits  if  he  will  com- 
plete his  contract,  and  he  so  promises,  the  promise 

A  party  cannot  lay  the  foundation  of 
an  estoppel  by  his  own  wrong.  If  It 
be  conceded  that  by  the  new  promise 
the  party  obtains  that  which  he  could 
not  compel,  vis.  a  spexsillc  perform- 
ance of  the  contract  by  the  other 
party,  still  the  fact  remains  that  the 
one  party  has  obtained  thereljy  only 
that  which  he  was  lemlly  entitled 
to  receive,  and  the  other  party  has 
done  only  that  trhlch  he  was  legally 
bound  to  do."  King  v.  Duluth.  etc., 
H.  Co..  61  Minn.  482.  486.  83  NW  HOB. 
See  also  Shrlner  v.  CS«t,  166  Ala. 
148,  61  S  884.  139  AmSR  19.  28  LRA 
N3  460  (where  It  Is  said  that  these 
cases  have  "reached  a  dangerous 
limit"). 

Mutvmal  to  perf  om  ImUdlnir  or  eon- 
•traetlon^eoatraot  see  Building  and 
Construction  Contracts  i  68. 
_  57.  Parrot  v.  Mexican  Cent.  R. 
Co.,  207  Mass.  184.  196.  93  NB  690. 
J41/RANS  261  (where  the  court  said: 
"While  It  is  well  established  In 
Haasachusetts,  the  doctrine  should 
not  be  extended  beyond  the  cases  to 
which  It  l8  applicable  upon  the  recog- 
nized reasons  that,  have  been  given 
for  It"). 

56.  Coyner  v.  Lynde,  10  Ind.  282; 
Osborne  v.  O'Reilly,  42  N.  J.  Bq.  467. 
i  A  209  rrev  on  other  grounds  48 
N.  J.  Bq.  647,  18  A  8771;  Stewart  v. 
Keteltas.  S6  N.  \  T.  888;  Meech  v. 
Buffalo.  29  N.  T.  198.  But  see  King 
V.  Duluth.  etc.  R.  Co..  61  Minn.  482, 
63  NW  1106  (where  this  doctrlna  is 
criticized);     LIngenfelder    v.     Wain. 


to  pay  is  supported  by  a  valid  consideration;^  and 
this  rule  has  been  followed  in  some  other  jurisdic- 
tions.'" In  an  Illinois  case  it  was  held  that  a  mis- 
take of  the  contractor  which  caused  him  to  under- 
estimate the  price  of  the  work  was  also  an  excep- 
tion.*^ In  a  Maryland  case,  however,  this  doctrine 
is  repudiated,  although  the  court  follows  the  Min- 
nesota rule  already  referred  to.** 

[$  213]  (3)  Exceptions— (a)  Matters  Outside 
of  Contract.  The  consideration  is  good  and  suffi- 
cient if  it  is  the  doing  or  the  promising  to  do  some- 
thing which  was  not  either  expressly  or  impliedly  a 
part  of  the  subsisting  contract  or  was  not  contem- 
plated bj'  the  parties  as  falling  within  the  provi- 
sions.** Under  this  rule  a  promise  to  extend  the 
time  of  payment  of  a  debt  in  consideration  of  a 
promise  of  the  debtor  to  pay  interest  where  none 
was  reserved  in  the  original  contract,**  or  to  pay 
an  increased  interest,  is  binding.**  So  payment  of 
interest  in  advance  will  afford  a  consideration,**  or 
payment  of  interest  monthly  instead  of  yearly,** 
or  payment  of  the  debt  or  part  thereof  before  it 


Wright  Brewing  Cto..  103  Mo.  678.  694, 
16  SW  844  (where  this  doctrine  Is 
criticized  as  "not  In  accord  with  the 
almost  universally  accepted  doc- 
trine"). 

[a]  Z&  WMOgtm,  (1)  the  rule 
stated  in  the  text  is  established. 
Pulpwood  Co.  V.  Perry,  168  Mich.  272, 
122  NW  652;  Soanlon  v.  Northwood, 
147  Mich.  139,  110  NW  493;  Blodgett 
V.  Poster,  120  Mich.  392,  79  NW  626; 
Goebel  v.  Linn,  47  Mich.  489,  11  NW 
284,  41  AmR  722;  Moore  v.  Detroit 
Locomotive  Works.  14  Mich.  266.  (2) 
There  Is  some  authority,  however,  to 
the  effect  that  the  new  agreement  is 
Independent  of  the  old  one,  and  Is  to 
be  regarded  as  an  effort  on  the  part 
of  the  promisor  to  mitigate  the  dam- 
age to  his  offer  from  the  breach  of  the 
first,  that  both  contracts  are  there- 
fore enforceable,  and  that  the  party 
refusing  to  perform  may  sue  on  the 
other's  promise  contained  In  the  first, 
and  the  other  may  sue  on  the  form- 
er's promise  contained  in  the  second. 
Endrlss  v.  Belle  Isle  Ice  Co.,  49  Mich. 
279,  IS  NW  690. 

.Befasal  to  perform  bnUdlag  or  con- 
•ItucUoK  oOKtxaet  see  Building  and 
Construction  Contracts  I  63. 

89.  King  V.  Duluth.  etc.,  R.  Co., 
<1  Minn,   at,  63  NW  1106;  Mlchaud 


V.  MacOregor,  61  Minn.  198,  68  NW 
479.  

[a]  SHsooasfam  of  ml*.— "What 
unforeseen  dlfflcultles  and  burdens 
will  make  a  party's- refusal  to  go  for- 
ward with  his  contract  equltaDle,  so 
as  to  take  the  case  out  of  the  gen- 
eral rule  and  bring  it  within  the  ex- 
ception, must  depend  upon  the  facts 
of  each  particular  case.  They  must 
be  substantial,  unforeseen,  and  not 
within  the  contemplation  of  the  par- 
ties when  the  contract  was  made. 
They  need  not  be  such  as  would 
legally  Justify  the  party  in  his  re- 
fusal to  perform  his  contract,  unless 
promised  extra  pay,  or  to  justify  a 
court  of  equity  in  relieving  nlm  from 
the  contract;  for  they  are  sufllcient 
if  they  are  of  such  a  character  as  to 
render  the  party's  .demand  for  extra 
pay  manifestly  fair,  so  as  to  rebut 
all  Inference  that  he  is  seeking  to  be 
relieved  from  an  unsatisfactory  con- 
tract, or  to  take  advantage  of  the 
necessities  of  the  opposite  party  to 
coerce  from  him  a  promise  for  fur- 
ther compensation.  Inadequacy  of 
the  contract  price  which  is  the  result 
of  an  error  of  Judgment,  and  not  of 
some  excusable  mistake  of  fact.  Is 
not  sufllcient."  King  v.  Duluth,  etc., 
R.  Co.,  61  Minn.  482,  488,  63  NW  1106. 

Befnsal  to  perform  boUdlug  or 
ooBStmotloa  «eatnurt  see  Building 
and    Construction  Contracts    I   63. 

ea  Dickson  v.  Fowler,  114  Md. 
344,  357,  79  A  619  felt  Cycl;  Lins  v. 
Schuck,  106  Md.  220,  67  A  286,  124 
AmSR  481, 11  LRANS  789,  14  AnnCas 
496. 

ea..    (^>oke  V.  Murphy,  70  III.  96. 

as.  Linz  V.  Schuck.  106  Md.  220, 
67  A  286,  124  AmSR  481,  11  LRANS 
789,  14  AnnCas  495. 

63.  Oa. — Merchants'  Bank  v.  Davis, 
3  Ga.  112. 

Me. — ^McKeenan  v.  Thlssel,  33  Me. 
368. 

Mass. — Richardson  v.  Hooper,  18 
Pick.  446. 

Minn. — Orant  v.  Duluth,  etc,  R. 
Co.,  61  Minn.  896,  63  NW  1026. 

Mo. — Corrigan  v.  Detsch,  61  Mo.  290. 

N.  J. — Marten  v.  Brown,  80  N.  J.  L. 


148,   146,   76  A  1009    [aff  81   N.  J.  L. 
699.    80  A  476]    [clt  Cyc). 

N.    T. — Wood    v.    Whitehead    Bros. 


Co.,  166  N.  T.  646.  69  NB  867  [aff  36 
App.  Div.  639.  66  NTS  1119];  McDer- 
mott  V.  Fletcher,  166  App.  Div.  616, 
140  NTS  871;  Codman  v.  Adamson, 
130  App.  Div.  817.  114  NTS  408;  But- 
ler V.  Mall,  etc..  Pub.  Co.,  64  App. 
DIt.  882,  66  NTS  788  [rev  on  other 
grounds  171  N.  T.  208,  63  NE  961]; 
Leiblnger.  etc..  Brewing  Co.  v.  Bmst, 
10  App.   Div.  469,  42  NTS  387. 

Pa. — Avondale  Marble  Co.  V.  Wig- 
gins.   12  Pa.   Super.    677. 

Utah. — Straw  v.  Temple,  169  P  44. 
47  [clt  Cyc). 


W.  Va.— Clhapmaji  v.  Pittsburgh, 
etc.,  R.  Co.,   18  W.  Va.  184. 

Bng. — Hartley  v.  Ponsonby,  7  B.  4 
B.  872,  90  ECL  872,  119  Reprint  1471: 
Turner  v.  Owen,  3  P.  &  F.  176. 

[a]  XUnstratloBs. — (1)  Where  a 
seaman  had  signed  articles  of  agree- 
ment to  help  navigate  a  vessel  to 
England  from  the  Falkland  Isles,  and 
the  vessel  proved  to  be  unseaworthy, 
a  promise  of  extra  reward  to  Induce 
him  to  abide  by  his  contract  was  held 
to  be  binding  on  the  ground  that 
such  a  contract  as  that  which  the 
seaman  had  entered  into  contained  an 
Implied  condition  that  the  ship  should 
be  seaworthy.  Turner  v.  Owen,  3  P. 
&  P.  176.  (2)  An  agreement  by  a 
railroad  company  with  a  subcon- 
tractor for  the  construction  of  its 
road  to  pay  him  the  amount  owed 
him  by  the  original  contractor  who 
failed  without  paying  him,  made  to 
Induce  the  subcontractor  to  go  on 
with  the  work,  is  supported  by  a 
consideration.  McKeenan  v.  Thlssel, 
38  Me.  868;  Grant  v.  Duluth,  etc.,  R. 
Co.,  61  Minn.  895,  63  NW  1026;  (Jhap- 
man  v.  Pittsburgh,  etc.,  R.  Co.,  18 
W.  Va.  184.  (8)  The  promise  of  a 
surety  on  a  debtor's  recogmlzance, 
either  not  to  surrender  his  principal, 
or  to  pay  the  execution.  Is  a  sufficient 
consideration  for  the  creditor's  agree- 
ment to  receive  payment  of  the  ex- 
ecution by  installments,  and  to  con- 
tinue the  case.  Thomson  v.  Way,  178 
Mass.  423,  52  NK  626.  (4)  W^ere 
money  was  subscribed  to  induce  a 
contractor  to  complete  the  grading  of 
a  street  begun  under  a  contract  with 
the  city,  and  in  consideration  of  that 
agreement  the  contractor  made  a  set- 
tlement with  the  city  for  the  work 
then  done,  and  entered  into  engage- 
ments for  its  completion,  which  ar- 
rangements and  expenditures  he  was 
not  obliged,  under  his  contract  with 
the  city,  to  make,  and  which  were 
necessarily  productive  of  loss  and  In- 
jury in  case  of  nonpayment  of  the 
subscription.  It  was  held  that  the 
consideration  was  sufficient  to  sup- 
port an  action  for  the  amounts 
pledged.  Corrigan  v.  Detsch,  61  Mo. 
290. 

64.  Ga. — ^Taylor  v.  Thomeis,  61  Qa. 
472. 

III.— Austin  V.  Balnter,  60  111.  308. 

Miss. — Moore  v.  Redding,  69  Miss. 
841.   13    S   849. 

■  Oh. — ^Fawcett  v.  Freshwater,  81  Oh. 
St  637. 

S.  C. — ^Hutton  V.  SMgerton,  6  S.  C. 
486. 

Tex. — Knapp  v.  Mills,  20  Tex.  123. 

65.  Smith  v.  Pearson.  62  Cal.  339; 
Huff  V.  Cole.  45  Ind.  300;  Kittle  v. 
Wilson.  7  Nebr.  76.  See  Bills  and 
Notes  «   645. 

66    Warner  v.  Campbell,  26  lU.  283. 
67.     Royal  V.  Lindsay,  16  Kan.  691. 
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is  due.*"  or  in  a  different  medium,**  or  at  a  different  | 
place^"  than  that  contracted  for.    Likewise  a  pron^ 
ise  by  a  contractor  to  finish  the  work  before  the 
time  agreed  on  constitutes  a  consideration." 

[$  214]  (b)  Moral  Obligation.  The  doctrine  just 
discussed  applies  only  where  the  thing  done  or 
promised  is  that  which  the  party  is  legally  and  not 
merely  morally  bound  to  do.  If  he  is  only  under  a 
moral  obligation,  as  in  case  of  the  payment  ot  or 
promise  to  pay  a  debt  barred  by  the  statute  of  limi- 
tations, or  for  services  rendered  at  request  in  the 
past,  he  gives  something  he  cannot  legally  be  com- 
pelled to  give,  and  there  is  a  consideration  for  the 
promise  given  in  return." 


[$  215]  (c)  Substituted  Agreement.  The  cases 
consider^  above  must  be  distinguished  from  those 
in  which  the  parties  in  carrying  out  a  contract  be- 
come involved  in  mutual  difficulties  and  disputes  as 
to  their  rights  and  liabilities,  and  thereupon,  the 
contract  being  executory  on  both  sides,  enter  into 
a  new  one,  which  is  intended  as  a  substitute  for 
the  old  and  to  be  a  discharge  of  it  by  mutual  agree- 
ment.    Such  agreements  are  binding." 

[$  216]  d.  Existing  Ooutractnal  Obligation  to 
Third  Person.  According  to  the  weight  of  author- 
ity in  this  country  a  promise  to  perform  an  exist- 
ing contract  with  a  third  person  or  the  performance 
of  it  does  not  constitute  a  valuable  consideration.'* 


68.  Spann  v.  Balzell,  1  Fla.  301, 
46  AmD  346:  Reed  v.  MeOreKor,  62 
Minn.  94,  64  NW  88;  Simpson  v. 
Bvans,  44  Minn.  419,  46  NW  908: 
I.'Amoreuz  v.  Oould.  7  N.  T.  349,  57 
AmD  624;  Newsam  v.  Finch.  26  Barb. 
<N.  T.)  176;  Rlghter  v.  Stall.  3 
Sandf.  Ch.  (N.  T.)  608. 

6B.  Huntsvllle  Branch  Bank  v. 
Steele,  10  Ala.  915;  MlUaudon  v. 
Arnous.  3  Mart.  N.  S.  (La.)  696; 
Standard  Oil  Co.  v.  Gtoodman  Dru^r 
Co..  1  Nebr.  (Unoff.)  443,  96  NW  667. 
See  Bills  and   Notes  f   646. 

[a]  AppUeation  ot  ml*. — Where 
one  delivered  a  check  as  a  loan  of  a 
specified  amount,  to  be  applied  on  a 
jnderment  against  tl\9  payee  of  the 
check  in  favor  of  a  third  person,  on 
condition  that  the  Judgment  creditor 
would  stay  execution  of  the  Judg- 
ment, otherwise  to  be  returned  to 
the  drawer,  and  the  Judgment  cred- 
itor accepted  the  check  with  knowl- 
edge ,of  such  condition,  it  was  a 
sumclent  consideration  for  an  agree- 
ment to  stay  execution  in  accordance 
with  the  condition.  Standard  Oil  Cov 
v.  Qoodman  Drug  Co.,  1  Nebr.  (Un-^ 
•fr.)   443.  95  NW  667. 

70.  Shirley  v.  Harris,  21  F.  Oas. 
No.  12,798,  3  McLean  330  (where  a 
contract  was  entered  Into  after  the 
execution  of  a  note,  whereby  the 
maker  agreed  to  pay  the  note  in  the 
state  of  Missouri,  the  residence  of 
the  payee,  or  If  not  paid  to  pay  the 
expenses  of  the  payee  In  coming  to 
Indiana  to  collect  the  note). 

71.  Brownlee  v.  Lowe,  117  Ind. 
420.  20  NB  301. 

72.  Hill  V.  Kerstetter,  43  Ind.  A. 
1,  86  NB  868;  Shrelner  v.  Cummins, 
63   Pa.  374.     See  Infra  {{  220-236. 

73.  U.  S.— Wilder  v.  U.  «.,  5  Ct. 
CI.  462  [rev  on  other  grounds  13 
Wall.   254.   20  L.  ed.  6811. 

Ala. — Shriner  v.  Craft,  166  Ala. 
146,  61  S  884.  139  AmSR  19.  28  LRA 
NB  460;  Stoudenmeier  v.  Williamson, 
29  Ala.  ESS. 

Conn. — Connelly  v.  Devoe,  87  Conn. 
670. 

in.— Bishop  V.  Busse,  69  III.  408; 
White  V.  Maelrl,  118  111.  A.  224; 
Capital  CMty  Mut.  P.  Ins.  Co.  v.  Det- 
wiler.    23   III.  A.  666. 

Ind. — Coyner  v.  Lynde,  10  Ind.  282. 

Me. — Westcott  v.  Mitchell,  96  Me. 
377,  50  A  21  i  Courtenay  v.  Fuller, 
66  Me.   166. 

Mass. — Hastings  v.  Lovejoy,  140 
Mass.  261,  2  NB  778.  B4  AmR  462; 
Rogers  v.  Rogers,  139  Mass.  440,  1 
KB  122;  Rollins  v.  Marsh,  128  Masa 
116;   Holmes  v.  Downe,  9  Cush.  185. 

Mich. — Raybum  v.  Comstock,  80 
Mich.  467,  46  NW  382;  Conkling  v. 
Tuttle,  52  Mich.  630,  18  NW  391; 
Moore  v.  Detroit  Locomotive  Works, 
14  Mich.  266. 

Minn. — ^Ten  Byck  v.  Sleeper,  65 
Minn.  413.   67   NW  1026. 

Mo. — Nicholson  v.  Acme  Cement 
Plaster  Co.,  146  Mo.  A.  523,  122  SW 
773. 

N.  J. — ^Bdwards  v.  National  Win- 
dow Olass  Jobbers'  Assoc,  (Sup.)  68 
A  800;  New  Jersey  Trust,  etc,  Co.  v. 
National  Gas,  etc.,  Co.,  71  N.  J.  L. 
29,  68  A  104;  Osborne  v.  O'Reilly,  42 
N.  J.  Eq.  467,  9  A  209  trev  on  other 
grounds  43  N.  J.  Bq.  647,  12  A  377]. 


N.  T. — Stewart  v.  Keteltas,  36  N. 
T.  388;  Hoch  v.  Braxmar.  109  App. 
Dlv.  209,  96  NTS  647;  Cosgray  v. 
New  Bngland  Piano  Co.,  10  App.  Dlv. 
351,  41  NTS  886-  Galway  v.  Prig- 
nano,  134  NTS  671;  Xjattimore  v. 
Harsen,  14  Johns.  330. 

Pa. — Dreifus  v.  Columbian  Bzpo- 
Sition  Sav.  Co..  194  Pa.  476.  45  A  370, 
75  AmSR  704;  Flegal  v.  Hoover,  1B« 
Pa.  276.  27  A  162;  McNlsh  v.  Rey- 
nolds.  95   Pa.   483. 

Porto  Rico. — Mancheno  v.  Le  Brun, 
14  Porto  Rico  461. 

Tex. — Old  River  Rice  Irr.  C!o.  V. 
Stubbs,    (Civ.  A.)    187  SW  164. 

Vt. — Lawrence  v.  Davey,  28  Vt 
264. 

Wash. — Brodek  v.  Farnam,  11 
Wash.  566.  40  P  189. 

[a]  ZUvatratlons. — (1)  Where  the 
lessee  of  premises  1^  insolvent  and 
would  be  unable  to  pay  the  rent  re- 
quired in  his  lease,  an  agreement  on 
the  part  of  the  lessor  to  accept  a 
less  sum  as  rent,  which  the  lessee 
will  be  able  to  pay,  is  based  on  a 
sufficient  consideration.  Ten  Eyck 
V.  Sleeper,  65  Minn.  413,  67  NW  1026. 
(2)  Where  a  written  agreement  for 
the  transportation  of  army  supplies 
speclfled  no  period  of  duration,  but 
by  different  enumerated  rates  for 
different  months  covered  one  year 
of  service,  it  was  held  that  the  con- 
tractors might  subsequently,  at  any 
time,  decline  to  continue  the  serv- 
ice and  might  then  enter  Into  a  new 
agreement  with  the  quartermaster  in 
charge,  fixing  a  different  rate  for 
the  same  service,  notwithstanding 
they  had  continued  to  act  for  a  long 
time  under  the  written  agreement 
and  sought  to  terminate  It  In  the 
midst  of  a  year.  Wilder  v.  U.  S.,  6 
Ct.  CI.  462  [rev  on  other  grounds  IS 
Wall.  254.  20  L.  ed.  6811. 

SlaohMW*  hy  soliMlnted  sgr— 
meat  see  infra  Hi   604-616. 

74.  U.  S.— National  Electric  Sig- 
naling Co.  V.  Fessenden,  207  Fed. 
915.  126  CCA  363. 

AUu — Johnson  v.  Seller,  83  Ala. 
266. 

CJolo. — Harris  v.  Harris,  9  Colo.  A. 
211,  47  P  841. 

D.  C. — Merrick  v.  Olddlngs,  12  D. 
C    394 

111.— Havana  Press  Drill  Co.  v. 
Ashurst.   148   111.    115.  35   NB  873. 

Ind. — ^Beaver  v.  Fulp,  136  Ind.  596, 
36  NE  418;  Brownlee  v.  Lowe,  117 
Ind.  420,  20  NE  801-  Harrs  v.  Cas- 
sady,  107  Ind.  158,  8  NB  29;  Rite- 
nour  v.  Matthews,  42  Ind.  7;  Rey- 
nolds V.  Nugent,  26  Ind.  328;  Ford 
V.  Garner,  15  Ind.  298;  Peelman  v. 
Peelman,  4  Ind.  612.  ' 

Kan. — Sohuler  v.  Myton,  48  Kan. 
282.   29  P  163. 

Ky. — McDevltt  v.  Stokes,  174  Ky. 
515.   192   SW  681. 

Me. — Putnam  v.  Woodbury,  68  Me. 
68. 

Md.— Ecker  V.  McAllister.  54  Md. 
362.  45  Md.  290.       T 

N.  H. — (Sordon  v.  Gordon,  66  N.  H 
170. 

N.  T.— -Arend  v.  Smith,  151  N.  T. 
602,  46  NE  872;  Robinson  v.  Jewett, 
116  N.  T.  40.  22  NE  224;  Vanderbilt 
V.  Schreyer,  91  N.  T.  392;  L'Amoreux 
V.   Gould,   7  N.   T.   349,   57  AmD  624; 


Alley  V.  Turok,  8  App.  Div.  BO.  40 
NTS  433. 

Oh. — Snyder  v.  Schardt,  29'  Oh.  Ctr. 
Ct.  714. 

Tenn. — Hanks  v.  Barron,  96  Tenn. 
276.   32  SW  196. 

Tex. — ^Kenigsberger  v.  Wlngate.  81 
Tex.   42,    98   AmD  612. 

Wis. — Davenport  v.  First  Cong. 
Soc.  33  Wis.  387. 

"The  rule  stated  must  obtain 
where  the  promise  is  made  by  a 
third  party  to  Induce  the  promisee 
to  carry  out  an  existing  contract 
which  he  has  wHh  another."  Mc- 
Devltt v.  Stokes,  174  Ky.  616,  619. 
192  SW  681. 

[a]  &i  OaUfomla  this  rule  is  not 
affected  by  Civ.  Code  t  1605,  which 
provides  that  any  benefit  conferred, 
or  agreed  to  be  conferred,  on  the 
promisor  by  any  other  person,  to 
which  the  promisor  is  not  lawfully 
entitled,  or  any  prejudice  suffered,  or 
agreed  to  be  suffered,  by  such  per- 
son, other  than  such  as  he  is  at  the 
time  lawfully  bound  to  suffer,  as  an 
inducement  to  the  promisor.  Is  & 
good  consideration  for  a  proYnlse. 
Marlnovlch  v.  Kilbum,  153  Cal.  688, 
96  P  803.  305  [cit  Cyc];  Ellison  v. 
Jaokson  Water  Co..  12  Cal.  542. 

[b]  XIliurtMtiona. — (1)  Where  plain- 
tiff simultaneously  contracted  with 
a  corporation  to  render  It  certain 
services  and  with  an  officer  thereof 
to  perform  the  other  contract,  the 
contract  with  the  officer  was  with- 
out consideration.  Petze  v.  Leary. 
117  Abb.  Dlv.  829. '^102  NTS  960.  (2) 
A  promise  of  a  third  person  to  pay 
the  driver  of  a  race  horse  a  speclfled 
amount  If  he  could  win  the  race, 
where  the  driver  Is  already  legally 
bound  to  drive  under  a  contract  with 
the  master.  Is  without  consideration. 
McDevltt  V.  Stokes,  174  Ky.  515,  192 
SW  681.  (3)  An  agreement  of  a 
minority  stockholder  to  remain  in 
the  company's  employ  Is  not  a  suffi- 
cient consideration  for  its  assump- 
tion of  an  indebtedness  due  him  from 
majority  stockholders  which  was  to 
be  paid  out  of  profits,  where  he  had 
already  agreed  to  remain  in  its  em- 
ploy In  consideration  of  an  agree- 
ment with  a  majority  stockholder. 
National  Electric  Signaling  Co.  v. 
Fessenden,  207  Fed.  916,  125  CCA 
363. 

[c]  ]ianl»(«f— (1)  Where  a 
father  promises  A  that  if  he  will 
marry  his  daughter  he  will  give  a 
certain  amount  as  a  marriage  por- 
tion, and  A  afterward  marries  the 
daughter,  the  father  will  be  bound 
by  the  promise;  but  where,  after  A's 
engagement  to  be  married  to  the 
daughter,  the  father  In  a  letter  to 
his  brother  expresses  his  approba- 
tion to  the  proposed  marriage  and 
states  what  amount  he  intends  to 
bestow  on  his  daughter,  this  is  not 
sufficient  to  entitle  A  to  recover 
that  amount  of  the  father.  Ogden 
v.  Ogden,  1  Bland  (Md.)  284.  (2) 
Where  at  the  tim*  of  a  loan  made  by 
plaintiff  to  defendant  defendant  was 
under  a  legal  obligation  to  marry 
plalntltrs  daughter,  the  performance 
of  such  obligation  was  not  a  suffi- 
cient consideration  for  plalntlfTs 
promise,  made  after  the  loan,  to  for- 
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The  contrary  is  the  law  in  England/'  and  in 
Canad.a."  Where,  however,  one  party  to  a  contract 
has  the  right  to  terminate  it  because  of  the  default 
of  the  other,  his  completion  of  the  contract  is  a 
sufficient  consideration  for  the  promise  of  a  third 
peraon.^^  And  in  those  cases  in  which  the  courts 
of  the  particular  jurisdiction  in  which  the  question 
arises  hold  that  there  was  a  sufficient  consideration 
for  the  promise  of  one  of  the  original  parties  to  the 
other  to  do  something  in  addition  to  that  to  the 
performance  of  which  he  is  already  bound,  in  case 
the  other  will  go  on  and  complete  the  contract,  it 
would  seem  that  there  is  a  consideration  for  a  sim- 
ilar promise  on  the  part  of  a  stranger  to  the  con- 
tract who  may  receive  a  benefit  through  its  comple- 
tion." If  the  new  contract  imposes  duties  not  im- 
posed by  the  original  contftiet  there  is  of  course  a 
consideration." 


[$  217]  e.  Part  Payment  of  Dalit  and  AsiMr 
ment  to  Discharge  Sesidne— (1)  In  OeneraL  Th{e 
jiayment  of  a  smaller  sum  in  satisfaction  of  a-  largeT' 
is  not  a  good  discharge  of  a  debt,  for  it  is  doing  n6. 
more  than  the  debtor  is  already  bound  to  do,  and  is 
therefore  no  consideratiMi-for  the  creditor's  prom- 
ise to  forego  the  residue.""  This  rule  does  not  apply, 
however,  in  bona  fide  cases  of  compromise  and  set- 
tlement," or  where  there  is  a-  new  circumstance 
raising  a  new  consideration,^  as  where  part  pay- 
ment is  made  before  the  debt  is  due,^'  or  at  another 
place,"*  or  in  a  different  medium  than  that  required 
by  the  contract;"  or  where  there  is  a  promise  to 
■pay  interest,*'  or  security  is  given  ;*^  or  where  pay- 
ment is  by  a  third  person,"  or  by  the  note  or  check 
of  a  third  person,  or  where  the  payment  of  the 
smaller  sum  is  guaranteed,*"  or  a  note  therefor  is 


irlve  defendant  the  debt  If  he  ful- 
filled his  obligation  to  marrjr  plaln- 
tifTs  daughter.  Gerlach  v.  Strlnke, 
22  AlbLJ  (N.  T.)   134. 

75.  Bagge  v.  Slade.  3  Bulstr.  162, 
81  Reprint  127;  Shadwell  v.  Shad- 
well.  9  C.  B.  N.  3.  159,  99  ECL  159. 
142  Reprint  62,  6  ERC  9;  Scotaon  v. 
Peifg.  6  H.  &  N.  296,  158  Reprint 
121;  Chichester  v.  Cobb,  14  L.  T.  Rep. 
N.  S.  4SJ:  Moore  v.  Bray,  1  Vin.  Abr. 
310  pi  SI.  See  Clements  v.  Jack- 
son County  Oil.  etc..  Co.,  (Okl.)  161 
P  216.  217  [cit  Cyc]  (r^ognialng  the 
Bnfcllsh  rule  to  be  aa  stated,  but  ap- 
plying the  local  statute  to  a  con- 
tract of  guaranty).  Contra  Jones  v. 
'ffralt*.  6  Blng.  N.  Cas.  341.  36  ECL. 
1S8.  132  Reprint  1136:  Westbie  v. 
Cochaine,   1  VIn.  Abr.   312  pi  36. 

Te.  Means  v.  Whitney,  it  CanliT 
OccNotes  93  [app  dlsm  24  CanL>T 
OccNotes  237]. 

77.  Grant  v.  Dnluth.  etc..  R.  Co., 
61  Minn.  395,  63  NW  1026.  See 
Allen  V.  Leonard.  16  Oray  (Mass.) 
202  (where  contractor  had  abandoned 
the  original  contract). 

78.  Abbott  V.  Doane,  163  Mass. 
432.  40  NE  197.  47  AmSR  466,  34 
I.RA  33.  See  Grant  v.  Duluth,  etc.. 
R.  Co.,  61  Minn.  395,  63  NW  1026 
<where  the  court  expressly  refused 
to  pass  on  the  question,  although 
holding  that,  if  a  party  to  a  con- 
tract had  a  right  to  terminate  it  his 
failure  so  to  do  was  a  sufflcient 
consideration  for  the  promise  of  a 
third  person). 

99.  Humes  v.  Decatur  Land  Impr., 
etc..  Co.,  98  Ala.  461.  13  S  368;  Hoff- 
man V.  St.  Louis  Refrigerator,  etc.. 
Storage  Co.,  120  Mo.  A.  661,  97  SW 
619. 

80.  Ala. — Barron  v.  Vandvert,  IS 
Ala.  232.  , 

Ark. — Reynolds  v.  Reynolds,  56 
Ark.   369.   18  SW  377. 

Cal. — Llening  v.  Oould,  18  CaL  693. 

Ga. — Carlton  v.  Western,  etc.,  R. 
Co..  81  Ga.  631.  7  SE  623;  Holllday 
V.   Poole.  77  Ga.   169. 

111. — ^Jennings  v.  Neville,  180  111. 
270.  64  NEx202  [mod  76  111  A.  503); 
Hayes  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  125  111.  626,  18  NE  322,  1  L.RA 
303;  Phoenix  Ins.  Co.  v.  Rink.  110  111. 
538 

Ind. — Beaver  v  Pulp,  136  Ind  696, 
36  NE  418:  Longworth  v.  Higham. 
89  Ind.  352;  Smith  v.  Tyler,  61  Ind. 
SI  2. 

Iowa. — Cuthbertson  v.  Carroll  First 
Nat.  Bank.  158  Iowa  144,  138  NW 
1090:  Bendner  v.  Bonn,  78  Iowa  283, 
43  NW^  216.  5  LRA  696:  Bryan  v. 
Brazil.  52  Iowa  360.  3  NW  117;  Rea 
V.  Ownes.  37  Iowa  262. 

Kan. — St.  Louis,  etc.,  R.  CO.  v. 
Davia  35  Kan.  464.  11  P  421. 

Ky. — Robert  v.  Bamum,  80  Ky.  28; 
Cutter  V.  Reynolds,  8  B.  Mon.  696; 
Hillls  V.  HUfis,  1  KyL  408,  10  Ky. 
Op.    865. 

ICe. — Jenness  v.  Lane,  26  Me.  476; 
Bailey  v.  Day.   26  Me.  88. 

Md. — Bmmlttsburg  R.  Co.  t.  Donog- 
lUM.  67     Md.  388,  10  A  233.  1  AmSR 


396;  Rohr  v.  Anderson,  61  Md.  205. 

Mass. — Tyler  v.  Odd-Fellows'  Mut. 
Relief  Assoc,  145  Mass.  134,  13  NE 
360;  Harrlman  v.  Harrlman,  It  Oray 
341. 

Mich. — Leeson  v.  Anderson,  98 
Mich.   247,   58  NW  72,   41  AmSR  697. 

Minn. — Lankton  V,  Stewart,  27 
Minn.   346.   7   NW  360. 

Miss. — Carraway  v.  Odeneal,  66 
Miss.   223. 

Mo. — Willis  V.  Oammill.  67  Mo. 
730;  Helling  v.  United  Order  of 
Honor,  29  Mo.  A.  309. 

Nebr. — Bowman  v.  Wright.  66 
Nebr.  661.  91  NW  680.  92  NW  580; 
Fitzgerald  v.  Fitzgerald,  etc..  Con- 
str.  Co.,  44  Nebr.  463,  62  NW  899: 
Price  V.  Treat,  29  Nebr.  636,  46  NW 
790. 

N.  J. — Day  v.  Gardner,  42  N.  J. 
Ekj.  199,  7  A  366:  Watts  v.  French*. 
19  N.  J.  Eq.  407. 

N.  T.— Jaftray  v.  Davis,  124  N.  T. 
164,  26  NE  351.  11  LRA  710:  Swee  V. 
Neumann,  87  Misc.  605,  123  NTS  776; 
Seymour  v.  Hughes,  66  Misc.  248, 
251,  105  NTS  249  [cit  Cyc];  Sey- 
mour V.  Mlnturn,  17  Johns.  169,  8 
AmD  380;  Harrison  v.  Close,  2  Johns. 
448.  3  AmD  444. 

N.  C— Bryan  v.  Foy,  69  N.  C.  46; 
McKensie  v.  Culbreth.  66  N.  C.  634. 

Oh. — Tumbull  v.  Brock,  31  Oh.  St. 
649. 

Pa. — Cannon  v.  Toung,  6  Pa.  Dlst. 
772.  19  Pa  Co.  239;  King  v.  Grifllth, 
1  Pa.  Co.  608. 

Porto  Rieo. — ^Warner  ▼.  Tellow 
Pine  Lumber,  6  Porto  Rloo  Fed.  376, 
381    [cit  Cyc). 

R.  I. — Rosa  V.  Daniels,  8  R.  I.  381. 

S.  C. — Hyams  v.  Levy,  28  S.  C.  L. 
368. 

Tex. — Foster  v.  Ross,  38  Tex.  Civ. 
A.  616,  77  SW  990. 

Vt. — Goodwin  V.  Follett,  26  Vt.  886. 

Va — Smith  V.  Phillips,  77  Va  548. 

Bng. — Foakes  v.  Beer,  9  App.  Cas. 
606.  1  ERC  370;  Cumber  v.  Wane, 
Str.  426,  »3  Reprint  613. 

Aooord  SUA  satiBfaotloa  see  Accord 
and  Satisfaction  |{  40-46. 

81.  See  Compromise  and  Settle- 
ment it   17-21. 

89.  Ala — Sanders  v.  Decatur 
Branch  Bank.  13  Ala  353. 

Iowa — Hasted  .  v.  Dodge,  35  NW 
462. 

Ky. — ^Hardesty  v.  Graham,  3  SW 
909.  8  KyL  964.      . 

Ma8s.--Guild  V.  Butler,  127  Mass. 
386;  Brooks  v.  White,  2  Mete  283, 
37  AmD  96. 

N.  J. — Day  v.  Gardner,  42  N.  J.  Eq. 
199.  7  A  86^ 

N.  T. — Jaffray  v.  Davis,  124  N.  T. 
164,  26  NE  351.  11  LRA  710;  Bendix 
V.  Ayers.  21  App.  Div.  670,  48  NTS 
211;  Kellogg  V.  Richarda  14  Wend. 
116. 

Oh. — Harper  v.  Graham,  20  Oh.  105. 

Pa — King  V.  Griffith,  1  Pa  Co.  608. 

Eng. — Plnnel's  Case,  5  Coke  117a, 
77  Reprint  287.  1  ERC  368. 

"An  agreement  between  a  debtor 
and  a  creditor  for  the  acceptance  of 
a  part  of  a  debt  In  satisfaction  of 


the  whole  Is  void  for  want  of  con- 
sideration. It  is  otherwise  if  the 
creditor  receives  some  new  beneflt 
or  advantage."  Guarantee  Trust, 
etc..  Co.  V.  Boyer,  21  Pa  Dlst.  61,  68. 

"The  gift  of  a  horse,  hawk,  or 
robe,  etc..  In  satisfaction,  is  good. 
For  it  shall  be  Intended  that  a  horse, 
hawk,  or  robe,  etc..  might  be  mora 
beneficial  to  the  plaintiff  than  the 
money,  in  respect  of  some  circum- 
stance, or  otherwise  the  plaintiff 
would  not  have  accepted  of  it  In 
satisfaction."  Plnnel's  Case,  6  Coko> 
117a.  77  Reprint  287,  1  ERC  368. 

[a]  A  vsTT  dlclit  coasidsratloa, 
such  as  a  slight  beneflt  to  the  pronv- 
Isor  or  a  slight  detriment  to  the 
promisee.  Is  sufficient  to  support  the 
acceptance  by  the  former  of  a  sum 
less  than  is  due  from  the  latter  In 
satisfaction  of  a  demand.  Tucker  v.' 
Dolan,   109   Mo.  A.   442,  84  SW  1126. 

83.  Mass. — Brooks  v.  White,  1 
Mete.  283,  37  AmD  96. 

Minn. — Schwelder  v.  Lan|i,  i9 
Minn.  254,  13  NW  33,  43  AmR  203. 

N.  C— McKensie  v.  Cult>feth.  '66 
N.  C.  634;  Smith  V.  Brown.  10  N.  'C. 
680. 

R.  I.— Thurber  v.  Smith,  26  R.  I. 
60,  64  A  790. 

Bng. — Plnnel's  Case,  6  Coke  lHa, 
77  Reprint  237,   1  ERC  868. 

8*.  Jones  v.  Perkins,  29  Miss.  189. 
64  AmD  186;  McKensie  V.  Culbreth. 
66  N.  C.  584. 

SB.  Jones  v.  Bullitt,  2  Lltt  (K*J 
49;  McKenzie  v.  Culbreth.  66  N.  O. 
534. 

aa  Pleasanton's  Est.,  6  Pa  DiM. 
5,   19  Pa  Co.  206. 

87.  Ala — Singleton  v.  Thomas,  It 
Ala  205. 

111.— Post  V.  Springfield  First  Nat- 
Bank,  138  111.  669,  28  NE  978.  ■ 

Ind. — Laboyteaux  v.  Swlgairi,  'lO* 
Ind.  696,  8  NE  373. 

Ma— Little  V.  Hobbs,  84  Mo.  867.     ' 

N.  J. — Day  v.  Gardner,  41  N.  J.' 
Eq.   199,   7  A  366. 

N.  T.— Jaffray  v.  Davis,  124  N.  % 
164,  26  NE  351.  11  LRA  710.  But. 
see  Parmelee  v.  Thompson,  45  N.  .T. 
58,  6  AmR  33  (holding  that  the  giv- 
ing of  a  new  obligation  with  bddt- 
tlonal  security  for  a  part  of  tjfie 
debt  will  not  avail  as  a  consideration 
for  an  agreement  to  extend  the  timO 
of  payment  of  the  residue). 

88.  Logan  v.  Lee,  10  Ark.  686; 
Lee  V.  Oppenheimer,  32  Me.  263; 
Brooks  V.  White,  2  Meto.  (Mass.) 
283,  37  AraD  95:  Smith  v.  Gtould,  84 
Hun  325,  32  NTS  373. 

88.  Brooks  V.  White,  2  Metb. 
(Mass.)  283,  37  AmD  95:  Standard 
Oil  Co.  V.  Goodman  Drug  (5o.,  1  Nebr. 
(Unoff.)  443,  95  NW  687;  Reid  ▼. 
Hibbard,  6  Wis.  175.  But  see  Gibson 
V.  Renne,  19  Wend.  (N.  T.)  389  (hol<^- 
ing  that  a  note  made  by  a  debtor, 
his  sureties,  and  a  third  person  in 
part  payment  of  an  existing  liability 
was  not  a  sufficient  consideration'  to 
support  an  extension  of  the  debt). 

•O.    Singleton  v.   Thonwa,   78   Ala. 
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indorsed*'  by  a  third  person.  Nor  does  the  rale 
apply  where  there  is  an  executed  gift  of  the  resi- 
dae,  or  where  the  residue  is  released  by  an  in- 
strument under  seal,  for,  as  we  have  seen,  the  use 
of  a  seal  dispenses  with  the  necessity  for  a  con- 
sideration.** 

[i  218]  (2)  Oompositioiis  with  Creditors.  A 
composition  with  creditors  is  a  notable  exception  to 
the  general  rule,  inasmuch  as  each  creditor  under- 
takes to  accept  a  sum  less  than  is  due  to  him  in 
satisfaction  of  a  greater,  and  such  agreements  are 
binding.** 


[$  210]  10.  Moral. ObUgatiDiL  A  moral  oblig«r 
tion  which  has  at  no  time  been  a  l^:al  duty  will 
not,  according  to  the  great  weight  of  authority, 
afford  a  consideration  for  a  promise.*"  There  is 
some  authority,  however,  which  recognizes  a  sufB- 
cient  consideration  in  a  moral  obligation  defined 
as  a  duty  which  would  be  enforceable  at  law  were 
it  not  for  some  positive  rule  which  exempts  the 
party,  in  that  particular  instance,  from  l^;al  lia- 
bility,** or  what  is  termed  by  other  courts,  a  per- 
fect moral  obligation.*^  In  some  jurisdictions  the 
validity  of  a  moral  obligation  as  a  consideration  is 


205;   Stelnman   v.   Magnua,   11   East 
3»0,   103   Reprint  106E. 

•1.    Ala. — Singleton  v.  Tbomas,  7$ 
Ala.  20B. 
.  Me. — Varney  v.  Conery,  77  Me.  B27, 
}  A  683:  Jenness  T.  Iiane,  28  Me.  475. 

Md. — ^Maddux  v.  Bevan,  89  Md.  486. 
.  Minn. — Mason  v.  Campbell,  27 
Ulnn.  64.  6  NW  405. 

N.  T. — Boyd  v.  Hitchcock,  20  Johns. 
7«,  11  AmD  247. 

_•■.    'Qa. — ^Tyler  Cotton  Press  Co.  v. 
CheVdller,  56  Ga.   494. 

•  Md;— -LInthlcum    v.    Linthlcum,    2 
Md.  Ch.  21. 

Minn. — Lamprey  v.  Lamprey,  29 
Minn.  161.  12  NW  514. 

MlBB. — State  V.  Story,  57  Miss.  738. 
•  N.  T.— StaiTord  v.  Bacon,  1  Hill  532, 
37  AmD  366. 

rorglvmeas  of  debt  as  Klft  la  ren- 
•na  see  Gifts  (20  C^o  ISOS]. 

M.  Spltse  V.  Baltimore,  etc.,  R. 
Co..  76  Md.  162,  23  A  307.  32  AmSR 
278;  Ingrersoll  v.  Martin,  68  Md.  67, 
48  AmR  822;  Bender  v.  Sampson.  11 
Mass.  42;  Lamprey  v.  Lamprey,  29 
Minn.  161.  12  NW  514:  Willing  T. 
Peters,  12  Serg.  &  R.  (Pa.)  177. 

■Seet  of  aaal  see  supra  i  147. 

'  see  Release  [34 


Cyo  1049]. 

M,  Bee  Compositions  with  Cred- 
itors I  18. 

SB.  U.  S. — ^Philpot  ▼.  GruninKer,  14 
Wall.  670.  20  L.  ed.  743;  Morris  v. 
Norton,  76  Fed.  912.  21  CCA  668. 

Ala. — TurlinKton  v.  Slaughter,  64 
Ala.  196.  ■ 

Ark.— Osier  v.  Hobbs,  38  Ark.  216. 

Cat.— Peek  v.  Peek,  77  Cal.  106,  19 
P  227,  11  AmSR  244,  1  LRA  186. 

Ooio. — Outhell  V.  Schmidt,  8  Colo. 
A.  71.  44  P  863. 
,  Conn. — Cook  v.  Bradley,  7  Conn.  67, 
16  AmD  79   [expl  Kllboum  v.  Brad- 
ley. 8  Day  (Conn.)   856,  3  AmD  2731. 

m— Sdhwerdt  t.  Schwerdt,  236  111. 
186.  85  NB  613;  Huey  v.  Frank,  182 
111.  A.  431;  Hobbs  v.  (3reifenhaKen,  91 
III.  A.  400  [aff  194  111.  73,  62  NB  308]. 
But  see  Lawrence  t.  OKleaby,  178 
III.  128,  62  NX)  945  (containing  a 
strong  dictum  to  the  contrary,  al- 
though another  sufficient  consider- 
ation was  present) ;  Spear  v.  Griffith, 
86  111;  663  (apparently  based  on  the 
doctrine  that  a  moral  oblinition  fur- 
nished a  consideration,  although  an- 
other consideration  was  present). 

Ind.— Wills  V.  Ross,  77  Ind.  1,  40 
AmR  279;  Schnell  v.  Nell.  17  Ind.  29, 
79  AmD  453;  Eakin  t.  Fenton,  16  Ind. 
69. 

Iowa. — Gooch  v.  Gooch,  160  NW 
288;  Nightingale  v.  Barney.  4  Greene 
106. 

Ky. — Snead,  etc..  Iron  Works  v. 
Jefferson,  30  SW  883.  17  KyL  250; 
Gay  V.  Botts,  13  Bush  299;  Mont- 
epmery  v.  Lampton,  3  Mete.  519; 
mackburn  v.  Collier,  12  B.  Mon.  16. 
But  see  Cardwell  v.  Strother,  Litt. 
Sel.  Gas.  429,  12  AmD  326  (where 
moral  obligation  coupled  with  belief 
aa  to  legal  liability  was  held  a  con- 
sideration). 

Me. — ^Warren  v.  Whitney,  24  Me. 
661,  41  AmD  406;  Famham  v.  O'Brien, 
22  Me.  476. 

Md.— Lins  V.  Schuck.  106  Md.  220, 
67  A  288,  124  AmSR  481.  11  LRANS 
789,  14  AnnCas  495;  Schroeder  v. 
Fink,  60  Md.  436;  Ingersoll  v.  Mar- 
On,  58  Md.  67,  42  AmR  322;  EUlcott 
T.   Turner,    4   Md.   476;    State  v.    Rel- 


gart,  1  Gill  1.  39  AmD  628.  But  see 
Robinson  v.  Hurst,  78  Md.  69,  26  A 
956,  44  AmSR  266,  20  LRA  761 
(where  there  Is  a  dictum  to  the  con- 
trary explained  in  Llnz  v.  Schuck, 
supra,  as  not  intending  to  overrule 
IngersoU  v.  Martin,  supra);  Drury 
V.  Briscoe,  42  Md.  154  (where  there 
was  a  valuable  consideration  also 
present). 

Mass. — Hale  v.  Rice,  124  Mass.  292; 
Cole  V.  Bedford,  97  Mass.  328  note; 
Shepherd  v.  Young.  8  Gray  162,  69 
AmD  242:  Dexter  v.  Snow,  12  Cush. 
594.  69  AmD  206;  Valentine  v.  Fos- 
ter, 1  Mete.  520.  35  AmD  377;  Dodge 
v.  Adams,  19  Pick.  429-  Williams  v. 
Hathaway,  19  Pick.  387:  Loomls  v. 
Newhall.  15  Pick.  169;  Mills  v.  Wy- 
man    3  Pick.  207. 

Miss. — Porterfleld  v.  Butler.  47 
Miss.  165,  12  AmR  329. 

Mo. — ^Prise  v.  Kane,  112  Mo.  412,  20 
SW  609;  Musick  v.  Dodson,  76  Mo. 
624,  43  AmR  780;Oreenabaum  v.  El- 
liott, 60  Mo.  26;  Waggoner  v.  David- 
son, 189  Mo.  A.  346,  176  SW  232; 
Nelson  v.  Dlffenderffer,  178  Mo.  A. 
48,  163  SW  271;  Stockton  v.  Reed.  65 
Mo.  A.  606:  Easley  v.  Gordon,  61  Mo. 
A.  637.  See  Blsworth  Coal  Co.  v. 
Quade^  28  Mo.  A.  421  (where  the 
promise  was  to  repay  money  paid  by 
mistake). 

N.  H. — Gorden  v.  Gorden,  66  N.  H. 
170. 

N.  J. — ^Freeman  v.  Robinson,  38 
N.  J.  L.  383;  Updike  v.  Titus,  18  N. 
J.  Eq.  151. 

N.  T.— McGulre  v.  Hughes.  207  N. 
T.  616,  101  NE  460,  46  LrANS  577. 
AnnC^sl914C  586;  Goulding  v.  David- 
son, 26  N.  Y.  604;  (Jeer  v.  Archer,  2 
Barb.  420;  Ehle  v.  Judson,  24  Wend. 
97;    Smith  v.  Ware,   13   Johns.   257. 

N.  (3.— Patton  V.  Ganett,  116  N.  C. 
847,  21  SB  679;  Wilcox  v.  AmoldLll8 
N.  C.  708,  21  SB  484;  Oldham  v.  Wil- 
mington First  Nat.  Bank,  85  N.  C. 
240;  Johnson  v.  Johnson,  10  N.  C. 
556;  Ltttlejohn  v.  Patillo,  9  N.  C.  302. 

Oh. — Canal  Fond  Comrs.  v.  Perry. 
6  Oh.  66. 

Or. — Nine  v.  Starr,  8  Or.  49. 

R.  I. — Shepard  v.  Rhodes.  7  R.  I. 
470.  84  AmD  673. 

S.  C— Hair  v.  Hair,  31  S.  C.  Bq. 
163. 

Tenn. — ^Parker  v.  Cowan,  1  Helsk. 
618;  Bates  v.  Watson.  1  Sneed  376. 
But  see  State  v.  Butler,  11  Lea  418 
(holding  that  the  moral  obligation 
on  the  part  of  a  city  to  repay  taxes 
illegally  assessed  and  paid  volun-. 
tarfly  would  support  a  subsequent' 
promise  to  repay  them).  Contra 
Scott  V.  Carruth,   9  Terg.  418. 

Vt. — ^Hayward  v.  Barker,  52  Vt. 
429,  36  AmR  762;  Cobb  v.  Cowdry,  40 
Vt.  25.  94  AmD  370;  Boothe  v.  Flt2- 
patrick,  86  Vt.  681.  But  see  Blodget 
V.  Skinner,  16  Vt.  716  (where  there  is 
a  dictum  to  the  effect  that  a  moral 
obligation  is  a  sufficient  considera- 
tion). Contra  Glass  v.  Beach,  6  Vt. 
172;  Hawley  v.  Farrar,  1  Vt.  420. 

Va. — Stoneburner  v.  Motley,  96  Va. 
784.  30  SB  364. 

W.  Va. — Gooch  V.  Gooch.  70  W.  Va. 
38,  73  SB  56.  6»,  87  LRAN3  980  [clt 
Cyc]. 

Eng. — Beaumont  v.  Reeve,  8  Q.  B. 
483,  65  BCL  483.  115  Reprint  958; 
Eastwood  v.  Kenypn,  11  A.  &  E.  438. 
39  ECL  246,  113  Reprint  482,  6  ERG 
23;   Holliday  v.   Atkinson,    5   B.  &  C. 


601.  11  BCL  668,  108  Reprint  187 
[overr  Hawkes  v.  Saunders,  Cowp. 
289,  98  Reprint  1091;  Atkins  v.  Ban- 
well.  2  Bast  605,  102  Reprint  462; 
Lee  V.  Muggeridge,  5  Taunt  36.  1 
BCL  32,   IZS   Reprint  5991. 

B.  C. — Grant  y.  Von  Alvensleben. 
18  B.   C.   834. 

[a]  St—uSiat  oas*. — ^This  question 
was  settled  in  Bngland  once  for  all 
In  Eastwood  v.  Kenyon,  11  A.  &  EL 
488,  449.  89  BCL  246,  113  Reprint 
482,  6  BRC  23,  and  a  final  blow  given 
by  Lord  Denman  to  the  doctrine  that 
pcuit  benefits  would  support  a  subse- 
quent promise  on  the  ground  of  the 
moral  obligation  resting  on  the  prom- 
isor. "The  doctrine,"  said  Lord  Den- 
man. "would  annihilate  the  necessity 
for  any  consideration  at  all.  Inas- 
much as  the  mere  fact  of  giving  a 
promise  creates  a  moral  obligation  to 
perform  it."     Anson  Contr.  p  96. 

[b]  IUnBtratloas.1— (1)  A  promise 
by  a  man  to  a  woman  to  pay  her  an 
annuity,  made  after  he  has  seduced 
her  and  in  consideration  thereof,  haa 
been  held  unenforceable.  Beaumont 
V.  Reeve,  8  Q.  B.  483.  56  BCL  483. 
115  Reprint  968.  (2)  Where  a  mort- 
gage of  a  homestead  is  void  because 
the  wife's  acknowledgment  Is  defect- 
ive, the  husband's  agreement  after 
default  to  pay  rent  to  the  mortgagee 
is  without  consideration  and  void. 
Strauss  v.  Harrison,  79  Ala,  324,  (8) 
A  promise  by  a  son  to  Indemnify  a 
constable  on  the  sale  of  goods  levied 
on  as  the  property  of  his  father  is 
not   enforceable.     Nixon   v.   Vanhlse, 

5  N.  J.  L.  491,  8  AmD  491.  (4) 
Where  a  minor  child  purchases  goods 
on  his  father's  credit  but  without  his 
knowledge,  a  subsequent  promise  by 
the  latter  to  pay  for  them  Is  with- 
out consideration  and  unenforceable. 
Freeman  v.  Robinson.  38  N.  J.  L.  883. 

20  AmR  899.  (6)  A  promise  by  a 
person  to  loan  another  money  to  en- 
able him  to  pay  off  a  debt  Is  without 
consideration.  OuthelU  v.  Schmidt. 
8  Colo.  A.   71,   44  P  868. 

Vamt  ooBSlderatioB  see  infra  II  220- 
236. 

96.  Longstreth  v.  Philadelphia. 
246  Pa.  233,  91  A  667  [aff  21  Pa.  Dist. 
8671;    Holden    v.    Banes.    140   Pa.    63, 

21  A  239-  Musser  v.  Ferguson  Tp., 
66  Pa.  475;  Hemphill  v.  McCUmans, 
24  Pa.  367;  Shenk  v.  Mingle,  18  Serg. 

6  R.    (Pa.)    29;   Morrison  v.  Berkey, 

7  Serg.  &  R.  (Pa.)  238;  Clark  v. 
Herring,  6  Blnn.  (Pa.)  83;  Bently  v. 
Lamb,  26  AmLRegNS  (Pa.)  638;  K. 
X.  V.  A.  T,.  84  WklyNC  (Pa.)  146. 

"A  moral  obligation  in  law  Is  de- 
fined as  one  "which  cannot  be  en- 
forced by  action  but  which  is  bind- 
ing on  the  party  who  Incurs  it,  in 
conscience  and  according  to  natural 
justice,'  and  again,  a  duty  which 
would  be  enforceable  by  law,  were 
it  not  for  some  positive  rule,  which, 
with  a  view  to  general  benefit,  ex- 
empts the  party  In  that  particular 
Instance  from  legal  liability."  '*  Bai- 
ley v.  Philadelphia,  167  Pa.  669.  878. 
31  A  926.  46  AmSR  691. 

•7.  Willoughby  v.  Wllloughby.  70 
S.  C.  616.  60  SB  208;  Faii^lfd  v. 
Bell,  4  S.  C.  L.  129,  3  AmD  70*.  See 
Spartanburg  Bank  v.'  Mahon,  78  8.  C 
408,  59  SB  31  (holding  that  even  if 
a  moral  obligation  to  pay  debts  is 
to  be  regarded  as  a  sullfclent  consid- 
eration. It  is  not  a  sufficient  consid- 


er latav  oa>s»,  dsrsloynMatB  and  ohaacaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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recognized  by  statute.**  Thos  a  wm  is  under  the 
strongest  moral  obligation  to  support  his  infirm  and 
indigent  parents,  but  as  he  is  under  no  legal  obli- 
gation to  do  so,  the  lav  will  not  enforce  a  promise 
on  his  part  to  pay  another  who  has  done  so  without 
his  request."  So  a  father  may  be  under  the  strong- 
est moral  obligation  to  support  his  adult  indigent 
child,  but  this  moral  obligation  is  not  sufficient  to 
support  an  express  inromise  to  pay  expenses  previ- 
ously incurred  on  behalf  of  such  a  child.^  The  same 
is  true  of  a  promise  by  an  executor  in  puisnance 
merely  of  a  pious  wish  to  carry  out  the  intentions 
of  the  testator/  and  of  a  promise  by  a  husband  to 
carry  out  what  he  believes  to  be  the  wishes  of  his 
deceased  wife.*  So  by  the  weight  of  authority 
where  services  are  rendered  to  another  without  any 


request,  and  under  circumstances  which  do  not  raise 
an  implied  contract  on  his  part  to  pay  for  them,  a 
promise  founded  on  motives  of  honor  or  gratitude  is 
not  on  a  sufficient  consideration.*  And  where  a 
debt  has  been  voluntarily  released  an  express  pront- 
ise  does  not  revive  it  or  form  a  sufficient  eonsidersr 
tion  to  support  a  new  promise.'  The  general  rule 
that  a  mor^  obligation  is  not  a  sufficient  considera>- 
tibn  to  support  a  promise  does  not  apply  to  a  moral 
obligation  enforceable  in  equity.  This  has  been 
said  to  be  sufficient.* 

[(220]  11.  Fast  Oonsideratioiir— a.  In  OenaraL 
By  the  great  weight  of  authority  a  past  considera- 
tion, if  it  imposed  no  legal  obligation  at  the  time 
it  was  furnished,  will  support  no  promise  what- 
ever;^ or,  as  the  rule  has  been  stated  otherwise,  an 


eration  for  an  agreement  for  a  pref- 
erential payment). 

98.  See  statutory  jproviaions:  and 
Monroe  ▼.  Martin.  ISr  Oa.  262,  7S  SB 
141;  Davis  v.  Mornm.  117  Oa.  t04. 
43  SB  732.  97  AmSR  171,  Sl  LRA 
148;  Autaell  v.  Humphries.  S9  Ga. 
408,  27  SE  736;  Brown  v.  Latham.  9S 
Oa.  280.  IS  SB  421;  Qray  v.  Hamll, 
82  Ga.  876.  10  SB  805.  6  LRA  73: 
HcEIven  v.  Sloan,  56  Gcl  208;  Worth 
V.   I>anlel,  1  Ga.  A.  15.  57  SB  898. 

(a)  Xb  Xrfwiislaiia  a  natural  obli- 
gation, which  Is  defined  by  code  as 
one  which  ctuinot  be  enforced  by  ac- 
tion, but  which  is  binding  on  the 
party  who  makes  It  In  conscience 
and  according  to  natural  justice,  is 
»  sufficient  consideration  for  a  new 
contract.  Morris  v.  Abney,  136  Isa. 
202.  «6  S  315. 

[b]  Vromlae  to  pay  puaaVa  dsbt. 
—'There  la  no  such  obligation  on 
children  to  pay  debts  of  their  father, 
from  whose  estate  they  have  not  re- 
ceived any  benoflt,  as  will  constitute 
a  naoral  consideration  which  will  sus- 
tain a  new  note  given  by  a  child  for 
the  principal  of  the  father's  note 
after  it  has  been  discharged  In  bank- 
ruptcy.    McElven   v.   Sloan,    56    Oa. 

208.  , 

••.  Cook  V.  Bradley.  7  Conn.  57, 
18  AmD  72:  Nixon  v.  Vanhlse,  6  N. 
X  L.  619,  8  AmD  491;  Edwards  v. 
Davis,  16  Johns.  (N.  T.)  281;  Witt 
V.    Wilson,    (Tex.    Civ.    A.)    160    SW 

209,  310  [Quot  Cyc]. 

1.  Valentine  v.  Foster,  1  Mete. 
(Mass.)  620,  86  AmD  377;  L,oomlB  v. 
Newhafl.  15  Pick.  (Mass.)  169;  Mills 
▼.  Wyman,  3  Pick.  (Mass.)  207;  Rob- 
inson v.  McAfee,  69  Mich.  376,  26 
NW.  643;  Freeman  v.  Robinson,  38 
N.  J.  L.  383,  20  AmR  899;  Reg.  v. 
Downes,  1  Q.  B.  D.  25;  Mortlmore  v. 
Wright.  6  M.  ft  W.  482,  151  Reprint 
602. 

a.  Thomas  v,  Thomas,  2  Q.  B. 
851.  42  BCTL.  945,  114  Reprint  330 
(where  a  widow  sued  her  husband's 
executor  for  breach  of  an  agreement 
to  allow  her  to  occupy  a  house  which 
had  been  the  property  of  her  husband 
on  payment  of  a  small  portion  of  the 
ground  rent,  and  the  executor  in 
Riaklng  the  agreement  was  carrying 
out  a  wish  expressed  by  the  de- 
ceased that  his  wife  should  have  the 
use  of  the  house,  but  It  was  held 
that  a  desire  on  the  part  of  an  ex- 
ecutor to  carry  out  the  wishes  of 
the  deceased  did  not  amount  to  a 
consideration). 

3.  Peek  v.  Peek,  77  Cal.  106,  19  P 
227,  11  AmSR  244,  1  LRA  185; 
Schnell  v.  Kell,  17  Ind.  29,  79  AmD 
453;  Oay  v.  Botts,  18  Bush  (Ky.) 
2»9. 

4.  Osier  T.  Hobbs,  83  Ark.  215; 
Pacific  R.  Adv.  Co.  v.  Carr,  29  Cal.  A. 
722.  725.  167  P  629  [quot  Cycl; 
Gooch  V.  Oooch,  (Iowa)  160  NW  333: 
Allen  V.  Bryson,  67  Iowa  691,  25  NW 
820,  56  AmR  358;  Bartholomew  v. 
Jackson.  20  Johns.  (N.  T.)  28,  11 
AmD  237.     See  infra  i  220. 

8.  Ky. — Montgomery  v.  Lampton, 
S  Mete.  §12. 

Mfc — Warren  v.  Whitney,  24  Me. 
S«l,  41   AmD  406. 

Md.— InsersoU   v.   MarUn,   68  Md. 


67.  42  AmR  322. 

Mass.— Hale  v.  Rice,  124  Mass.  292; 
Valentine  v.  Foster,  1  Mete.  520,  26 
AmD  377. 

N,  H.— Orant  v.  Porter,  62  K.  H. 
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R.  I. — Shepard  v.  Rhodes,  7  R.  I. 
470,  84  AmD  578. 

Ont. — Samuel  v.  Fairgrleve,  21  Ont. 
A.  418. 

6.  Condon  V.  Barr,  49  N.  J.  L.  53, 
6  A  614;  Stewart  v.  Eden,  2  Cal.  (N. 


T.)  150. 
7.    Ala. — ^Anderson 


Y.  Timberlake, 
114  Ala.  877,  22  S  431,  62  AmSR  105; 
Holland  v.  Barnes,  53  Ala.  83,  25 
AmR  596. 

Ark. — Osier  v.  Hobbs,  33  Ark.  215; 
Williams  V.  Perkins.  21  Ark.  18. 

Cal. — tisverone  v.  HUdreth,  80  C^I. 
189.  22  P  72. 

Colo. — Shoemaker  v.  Munn,  20  Colo. 
A.  1,  76  P  924. 

Conn. — ^Bulkley  v.  Landon,  3  Conn. 
404. 

Oa. — Shealy  v.  Toole,  56  Oa.  216; 
Neal  V.  SUnley,  17  Oa.  A.  602.  87  SB 
718. 

111.— Carson  v.  CUrk,  2  III.  113,  26 
AmD  79. 

Ind. — Summers  v.  Vaughan,  36  Ind. 
323.  9  AmR  741;  Wiggins  v.  Keizer, 
6  Ind.  262:  Ooldsby  v.  Robertson,  1 
Blackf.  247;  Boston  v.  Dodge,  1 
Blackf.   18.   12  AmD  206. 

Iowa. — Gooch  v.  Oooch,  160  NW 
333;  Carruthers  v.  McMurray,  76 
Iowa  173,  39  NW  255;  Allen  v.  Bry- 
son, 67  Iowa  591,  26  NW  820,  66  AmR 
358:  Handrahan  v.  O'Regan,  45  Iowa 
298 

kcU. — Dwells  v.  Dwells,  1  Kan.  A. 
473,T0  P  826. 

Ky. — J.  M.  Robinson  v.  Randall, 
147  Ky.  46.  143  SW  769;  Phillips  v. 
Rudy,  146  ky.  780,  784,  148  SW  397 
[cit  C^c];  (Salnes  v.  Scott,  3  KyL 
418. 

Me. — Brawn  v.  Lyford.  103  Me.  862, 
69  A  644;  Dexter  Sav.  Bank  v.  Cope- 
land.  77  Me.  263. 

Md.— Pool  V.  Homer,  64  Md.  131, 
20  A  1036. 

Mass. — Moore  v.  Elmer,  180  Mass. 
16,  61  NB  259;  Morse  v.  Mason,  103 
Mass.  660;  Chamberlln  V.  Whltford, 
102  Mass.  448;  Shepherd  v.  Young,  8 
Gray  152,  69  AmD  242;  Dearborn  v. 
Bowman,  3  Mete.  165:  Williams  v. 
Hathaway,  19  Pick.  287;  Greene  v. 
Maiden  First  Parish,  10  Pick.  600; 
Mills  V.  Wyman,  3  Pick.  207. 

Mich — Ludlow  V.  Hardy,  38  Mich. 
690. 

Minn. — Aultman  v.  Kennedy,  33 
Minn.  339,  23  NW  528;  Colter  v. 
Oreenhagen,  3  Minn.  126. 

Mo. — Woodbum  V.  Renshaw,  32  Mo. 
197;  Riley  v.  Stevenson,  118  Mo.  A. 
187,   94   SW  781. 

Mont. — Savage  v.  Bums,  3  Mont. 
527. 

N.  H. — ^Wilson  V.  Edmonds,  24  N.  H. 
517;  Allen  v.  Woodward,  22  N.  H. 
644. 

N.  J. — State  V.  Hauser,  62  N.  J.  L. 
125.  18   A  776. 

N.  T.— Arend  v.  Smith.  161  N.  T. 
602.  46  NB  872;  Hoffman  v.  Condon. 
134  App.  Div.  206.  118  NYS  899; 
Smith  V.  Burditt.  107  App.  Div.  628, 
96   NTS   188;    Thomson  v.   Thomson. 


76  App.  Div.  178,  78  NYS  289;  Farns- 
worth  V.  Clark.  44  Barb.  601;  Chll- 
cott  V.  Trimble,  13  Barb.  602;  Ran- 
dall V.  Simmons,  184  NYS  628;  Fair 
V.  Mevey.  66  NYS  414,  28  NTCIvProc 
245;  Parker  y.  Crane,  6  Wend.  647; 
Chaffee  v.  Thomas,  7  Cow.  368;  Bar- 
tholomew V.  Jackson,  80  Johns.  21, 
11  AmD  237;  Oatfleld  v.  Waring,  1( 
Johns.  188;  Comstock  v.  Smith,  7 
Johns.  87;  Livingston  v.  Rogers,  1 
Cal.  688.  See  Leemlng  v.  Duryea, 
49  Misc.  240,  97  NYS  855  (holdln* 
promises  of  a  landlord  to  furnish  a 
house  and  to  cut  the  grass  on  the 
lawn  and  to  keep  hedges  trimmed, 
made  after  the  execution  of  the 
lease,  without  consideration). 

N.  C— Bailey  v.  Rutjes.  8*  N.  C 
617;  New  Hanover  Bank  v.  Kenan,  TS 
N.  C.  340:  Fulke  v.  Fulke,  62  N.  C 
497;  Hatchell  v.  Odom,  19  N.  C.  802. 

Oh. — ^Feltrup  v.  Sohioemer,  88  Oh. 
Clr.  Ct.  467. 

Pa. — Johnston  v.  Johnston,  1  Orant 
468;  Carroll  v.  Nixon,  4  Watts  ft  8. 
617;  Whithall  v.  Morse,  6  Serg.  A  R. 
368-  Fisher  v.  Harrlsburg  Gas  Co., 
1  Pearson  118;  Murphy's  Est.,  11 
Phlla.  2. 

R.  I. — Shepard  v.  Rodea,  7  R.  L 
470.  84  AmD  678. 

S.  C. — ^Mordecal  v.  Dawklns,  48  8. 
C.  L.   261. 

S.    D. — Edson   v.    Poppe,    24..  8.    D.  ^)cf 
466,  124  NW  441,  26  LRANS  584.  _,^  ^ 

Tenn. — McCord  v.  Dodson,  10  He&k. 
440. 

Tex. — ^Lee  v.  Robinson,  (Civ.  A.) 
186  SW  1061,  1068  (clt  Cyc];  AusUn 
City  R.  Co.  v.  Swisher,  1  Tex.  A.  Civ. 
Cas.  I  75. 

Vt.— Booths   V.    FiUpatrick.    86  Vt.  _ 
681;  Jackson  v.  Bissonette,  24  Vt.  611; 
Bloss  v.  Klttridge,  6  Vt.  28;  Hawley 
Y.  Farrar,  1  Vt.  420. 

Va. — Davis  V.  Anderson,  99  Viu  620, 
39  SB  688;  Jordan  v.  Kata,  8»  Va. 
628.   16  SB  866. 

W.  Va. — Gooch  v.  (}ooch.  70  W.  Va. 
38.  73  SB  66.  87  LRANS  980-  Oorow 
V.  RIffe.  29  W.  Va.  462.  2  bs  104; 
Sturm  V.  Parish.  1  W.  Va.  125. 

Wis. — Morehouse  v.  Comstock,  42 
Wis.   626. 

Bng, — ^Roscorla  v.  Thomas,  8  Q.  B. 
234,  43  BCL  713,  114  Reprint  496; 
Bast  wood  V.  Kenyon,  11  A.  ft  B.  438, 
39  BCL  245,  118  Reprint  482,  6 
BRC  23;  Lamplelgh  v.  Brathwait, 
Hob.  106.  80  Reprint  266. 

Ont. — Rees  v.  Howcutt,  4  U.  C.  C. 
P.  284;  Marlatt  v.  Oooderh&m,  14  U. 

C.  Q.  B.  221 ;  Cunningham  v.  Richard- 
son, 7  U.  C.  Q.  B.  168. 

[a]  ZUnatratlons.— (1)  Where  a 
debtor  had  accepted  employment 
from  a  third  person  before  his  cred- 
itor promised  to  give  until  the  next 
spring  to  pay  the  debt  provided  he 
accepted  tne  employment,  such  ex- 
tension agreement  was  without  con- 
sideration.    Hoerven  v.    Morley,  36  8. 

D.  421.  155  NW  191.  (2)  Where  per- 
Hons  gave  a  writing  to  plaintiff,  as 
follows,  "In  consideration  of  your 
havl'ig  indorsed  the  under-mentioned 
notes,  drawn  by  David  Taylor,  in 
your  favour,  we  hereby  hold  our- 
selves accountable  to  you  for  them 
in  the  same  manner  as  though  said 
n<<«.es  were  drawn  by  us,"  the  oonsid- 
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etecuted  consideration  is  no  consideration  for  any 
promise  other  than  that  which  the  law  would  im- 
ply.* A  past  consideration,  it  is  said,  is  some  act 
or  forbearance  in  time  past  by  which  a  man  has 
benefited  without  thereby  incurring  any  legal  lia- 
bility; if  afterward,  whether  from  good  feeling  or 
from  interested  motives,  he  makes  a  promise  to  the 
person  by  whose  aet  or  forbearance  he  has  bene- 
fited, and  that  promise  is  made  on  no  other  consid- 
eration than  the  past  benefit,  it  is  gratuitous  sod 
cannot  be  enforced;  it  is  based  on  motive  and  not 
on  consideration.'  Thus  services  rendered  or  money 
expended  in  the  past,  but  not  at  the  express  or  im- 
plied request  of  the  person  benefited  by  them,  or  at 
his  request  but  without  an  understanding  that  they 
were  to  be  paid  for,  will  not  support  a  promise  by 
him  to  pay  for  them.^"  So  where  a  debt  has  been 
wholly  or  partially  released  a  subsequent  promise 


by  the  debtor  to  pay  such  debt,  or  the  balanet  un- 
paid, is  without  consideration."  The  prineiple  also 
epplies  where  the  debt  has  been  disehaised  by  a 
judgment;'*  where  a  marriage  which  is  relied  on  as 
a  consideration  had  taken  place  before  the  prom- 
ise," unless  entered  into  at  the  promisor's  re- 
quest;" where  a  warranty  is  g^iven  by  a  seller  of 
property  after  a  sale  without  a  warranty,  express  or 
implied,  and  without  any  new  consideration;''  or 
where  a  mortgagor  agrees  to  insure  the  premises 
some  time  after  the  mortgage  has  been  executed.'" 

[$  221]  b.  Previous  leanest.  An  executed  con- 
sideration, given  on  a  request  of  such  a  nature  that 
if  complied  with  the  law  would  imply  a  promise 
to  pay,  will  sustain  a  promise  founded  on  it."  But 
if  no  promise  could  be  implied  from  the  request,  as 
where  the  services  were  understood  to  be  gratuitous, 
then  a  subsequent  express  promise  is  without  con- 


aratlon  was  past  and  therefore  Insuf- 
llcient.  Bulkley  v.  Ijuidon,  2  Conn. 
404,  407.  (3)  A  contract  recitSnK 
that  "In  consequence  of  the  at- 
tached, note  .  .  .  not  being  paid 
at  maturity,  I  hereby  promise  and 
agree  to  pay,"  etc..  Is  void  for  want 
of  oonslderatlon.  Shealy  v.  Toole, 
66  Oa.  210.  (4)  After  the  sale  of  an 
eatJibUshed  business  had  been  com- 
pleted and  a  memorandum  of  the  con- 
inct  signed  by  the  parties,  a  new 
agreement  made  by  the  vendor  not  to 
•ngage  In  the  same  business  in  that 
locality,  nor  to  assist  his  sons  In 
sach  business,  was  not  enforceable 
unless  supported  by  a  new  considera- 
tion. Carruthers  v.  McMurry,  76 
Iowa  17S,  39  NW  256.  (6)  Where 
there  was  no  road  to  premises  which 
one  person  had  hired  from  another, 
a  promise  by  the  latter  to  have  a 
road  made  was  not  enforceable. 
Bandmhan  v.  CRegan,  46  Iowa  298. 
(8)  Where  A  wrote  to  B,  "Upon  my 
own  motion,  and  to  show  ydu  my 
earnest  desire  for  peace  between  us, 
having  In  view  the  great  expense  to 
which  you  have  been  put  in  recent 
litigation  In  which  you  were  con- 
cerned, I  voluntarily  agree  to  as- 
sume part  of  that  burden,  and  agree 
to  pay  to  you  by  the  Ist  day  of  Oc- 
tober, A.  D.  1889,  the  sum  of  six 
hundred  (1600.00)  dollars."  the  prom- 
ise was  not  enforceable.  Dwelle  v. 
Bwelle,  1  Kan.  A.  473,  40  P  826.  (7) 
A' bin  to  enforce  a  contract  to  con- 
vey land,  alleging  that  the  contract 
was  made  on  consideration  of  certain 
"business  and  test  sittings"  given  at 
the  request  of  defendant,  and  with- 
out alleging  an  ■  understanding  that 
the  afttingB  were  to  be  paid  for, 
stated  no  consideration.  Moore  v. 
Klmer,  180  Mass.  15,  61  NB!  259.  (8) 
Where  liquor  had  been  sold  in  vlola- 
tlon  of  a  statute  which  was  after- 
ward repealed,  a  promise  by  the 
buyer  to  pay,  made  after  the  repeal 
In  consideration  of  the  sale  and  of  an 
extension  of  the  time  for  payment 
originally  agreed  on,  was  without 
consideration.  Ludlow  v.  Hardy,  38 
Mich.  690.  (9)  A  promise  made  after 
maturity  of  a  note  and  without  any 
new  consideration  that  the  note  shall 
be  payable  at  a  particular  place  is 
wl4hout  consideration  and  void.  Col- 
ter V.  Greenhagen,  3  Minn.  126.  (10) 
A'  promise  to  renew  a  note  to  be 
given  by  a  debtor  in  payment  of  j^ 
past-due  debt  is  without  consldern- 
«on.  Arend  v.  Smith,  151  N.  T.  502, 
46  NB  872.  (11)  A  promise  by  de- 
fendant in  consideration  that  plain- 
tiff has  before  that  time  sold  and 
conveyed  to  him  a  certain  farm;  to 
pay  for  it,  without  an  allegation  that 
It  was  conveyed  at  the  request  of 
defendant,  is  on  a  past  consideration 
and  void.  Comstock  v.  Smith.  7 
Johns.  (N.  T.)  87.     (12)  Where  a  note 

even  for  money  loaned  for  gakning 
void  ]>y  statute  even  in  the  h.lnds 
of  an  Innocent  holder,  a  subsequent 
parol  promise  to  pay  the  note  to'  an 


indorsee  Is  void  for  want  of  consid- 
eration. Mordecai  v.  Dawkins,  43  S. 
C.  L,.  262.  (13)  Where  H  purchased  a 
quantity  of  tin -in  boxes  for  one  F 
at  his  request  and  delivered  it  to 
him  in  the  same  condition,  unopened, 
and  afterward  on  opening  the  boxes 
It  was  found  that  the  tm  was  ma- 
terially damaged,  of  which  damage 
H  had  reasonable  notice,  and  there- 
upon promised  F  to  make  him  an 
equits,ple  allowance  therefor,  the 
promise  was  void.  Hawley  v.  Far- 
rar,   1   Vt.   420. 

8.  Bailey  v.  Bussing,  29  <3onn.  1; 
Lattlmore  v.  Garrard.  1  Exch.  809, 
154  Reprint  844:  Kaye  v.  Dutton,  7 
M.  &  Q.  807.  49  ECL  807.  135  Re- 
print 328;  Jackson  v.  Cobbln,  8  U.  & 
W.  790,  161  Reprint  1269;  Granger  ▼. 
Collins,  6  M.  &  W.  468,  151  Reprint 
492;  Hopkins  v.  Logan,  5  M.  &  W. 
241,  151  Reprint  103. 

8.     Anson  Contr.  p  114. 

10.  Ariz.— Wulflt  V.  Lindsay,  ? 
Arts.  168,  71  P  968. 

Ark. — Osier  v.  Hobbs,  33  Ark.  216. 

CaJ.— Royer   v.   Kelly,   161   P   1148. 

111.— Bowers  v.  Mills,  157  111.  A. 
171. 

Iowa. — Oooch  V.  Qooch,  180  NW 
333;  Allen  v.  Bryson,  67  Iowa  691,  26 
NW  820.   66  AmR  358. 

Me. — Sanderson  v.  Brown,  57  Me. 
308. 

Md.— Blllcott  V.  Turner,  4  Md.  478. 

Mass. — Conant  v.  Evans,  202  Mass. 
34,  88  NE  438;  Moore  v.  Elmer,  180 
Mass.  16,  61  NE  269;  Morse  v.  Mason, 
103  Mass.  560;  Chamberlln  v.  Whlt- 
ford.  102  Mass.  448;  Dearborn  v. 
Bowman.  3  Mete.  156;  Mills  v.  Wy- 
man,  3  Pick.  207. 

N.  J. — Sharp  v.  Hoopes,  74  N.  J.  Xi. 
191,  64  A  989. 

N.  T. — ^Hevta  v.  Wheelock.  155  App. 
Dlv.  387,  140  NTS  361;  Strevell  v. 
Jones.  106  App.  Dlv.  334.  94  NTS  627 
taff  92  NTS  7191;  Perkins  v.  Smith, 
83  App.  Dlv.  680,  81  NT-S  956;  Cal- 
vert V.  Gary,  50  App.  Dlv.  619,  63 
NTS  547;  Myers  v.  Dean,  11  Misc. 
368.  32  NTS  237;  Bartholomew  v. 
Jackson,  20  Johns.  28,  11  AmD  237. 

Or. — Forbls  v.  Inman.  28  Or.  68,  31 
P  204. 

Tex.— Witt  v.  Wilson,  (Civ.  A.)  160 
SW  309.  310   [quot  Cyc]. 

Va. — Stonebumer  v.  Motley,  96  Va. 
784,  30  SB  364. 

B.  C. — Grant  v.  Von  Alvensleben. 
18  B.  C.  334,  13  DomLR  381,  25  West 
LR  108. 

[a]  ZUastration. — Improvements 
on  one's  land  by  a  trespasser  will  not 
support  a  promise  to  pay  for  them. 
Prear  v.  Hardenbergh,  6  Johns.  (N. 
T.)   272.  4  AmD  366. 

BMonJac  ■orety  afUr  axecntloa 
of  oontiaot  see  Principal  and  Surety 
[32  Cyc  561. 

Promise  io  pay  for  imarorvmm.\a 
on  pshUo  laiMS  see  Public  Lands 
t32  Cyc  1071]. 

11.  Colo. — Rasmussen  v.  State 
Nat.  Bank.  11  Colo.  301,  18  P  28. 


Ky. — Montgomery  v.  Lampton,  t 
Mete.  519. 

Me. — Phelps  V.  Dennett,  67  lfe>. 
491;  Warren  v.  Whitney,  24  Me.  661, 
■41  AmD  406. 

Md. — ^Ingersoll  v.  Martin,  68  Md. 
67.  42  AmR  822. 

Mass. — ^Hale  ▼.  Rioe,  124  Mass. 
292:  Vincent  v.  Oorham.  3  Hetc.  S4S. 

Minn. — Mason  v.  Campbell,  27 
Minn.  64,  6  NW  406. 

Miss.— Wright  V.  Clark,  34  Miss. 
116. 

N.  H.— Grant  v.  Porter.  6(  K.  H. 
229;  Merrimack  County  Bank  T. 
Brown,  12  N.  H.  820. 

N.  M.— Gross  v.  Blbo.  19  N.  U.  496. 
146  P  480. 

N.  T. — ^Zoeblsch  v.  Von  Minden,  47 
Hun  213  [rev  on  other  grounds  120 
N.  T.  406,  24  NB  796);  Stafford  ▼. 
Bacon,   1  Hill  632,  37  AmD  366. 

Oh. — Lewis  V.  Cimonds,  1  Handy 
82,  12  Oh.  Dee:  (Reprint)  88. 

Pa. — McPberson  v.  Rees,  2  Penr. 
&.  W.  621;  Callahan  v.  Ackley,  » 
Fhlla.  99;  Baeder  v.  Barton,  11  Wkly 
NC  166.  But  see  Willing  v-  Fetors, 
12  Serg.  &'R.  176  (where  a  promise 
by  a  debtor  after  the  execution  of  a 
voluntary  release  under  seal  by  the 
creditor  at  the  debtor's  request  to 
pay  the  balance  of  the  debt  was  held 
to  be  founded  on  a  sufllclent  consid- 
eration, and  to  be  binding). 

R.  I. — Shepard  v.  Kbdes,  7  R.  I. 
470.  84  AmD  573. 

N.  S.— Seeley  v.  Cox,  28  N.  S.  210. 
.  See  also  supra  i  219. 

la.  Tucker  v.  Haughton,  9  Cush. 
(Mass.)  360;  McPherson  v.  Rees,  2 
Penr.  &  W^.  (Pa.)  521.  But  see  Steb- 
bins  v.  Crawford  County,  92  Pa.  289. 
37  AmR  687  (where  a  moral  obliga- 
tion to  pay  a  debt  barred  by  a  "Judg- 
ment containing  a  mistake  as  to 
amount  was  held  supported  by  a 
moral  obligation"). 

13.  Lloyd  V.  I^ilton.  91  U.  8.  47». 
23  L.  ed.  363;  Albert  v.  Winn,  6  Md. 
66.  • 

14k  Argenbright  v.  C^ampbell,  3 
Hen.  Sl  M.  <13  Va.)  144. 

16.  Rosoorla  v.  Thomas.  3  Q.  B. 
234,  43  ECL  713,  114  Reprint  49«. 
See  also  Hatohell  v.  Odom.  19  N.  C. 
302    (sale  of  a  slave), 

16.  Swearinsen'  v.  Hartford  Ins 
Co.,  62  S.  C.  309.  29  SE  722. 

17.  Aria. — Friedman  v.  Suttle,  10 
Ariz.  67.  86  P  726,  9  LRANS  933. 

111.— Powell  V.  McCord,  121  111.  830. 
12  NE  262. 

Mass. — Moore  v.  Elmer,  180  Mass. 
15,  61  NE  269;  Dearborn  v.  Bowman. 
3  Meta  166. 

N.  H. — Wilson  V.   Edmonds,   24  N. 

N.  T. — Parson  v.  Robinson,  69  N. 
T.  Super.  646,  16  NTS  138  [aff  183 
N.  T.  537  mem,  80  NB  1148  mem]: 
St.  Nichols  Ins.  Co.  V.  Howe.  20  N. 
T.  Super.  460;  Hicks  v.  Burhans,  10 
Johns.  243. 

■  Pa. — ^Paul    V.    Stackhouse,    38    Pa. 
802;   Cornell   v.   Vanartsdalen,   4   Pa. 


For  tetsv  eases,  dvralopmeata  and' '  ihmag»m  In  the  law  aas  cumulative  Annotations,  aaas  title,  page  sad  not*  number. 
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sideiation."  And  if  the  express  promise  is  differ- 
ent from  what  the  law  would  have  implied  it  is  not 
Enforceable."  In  an  early  leading  English  case  it 
was  laid  down  broadly  that  a  past  consideration 
will  support  a  subsequent  promise  if  the  considerar 
tion  was  given  at  the  request  of  the  promisor;"  but 
the  modem  authorities  whieh  q>eak  of  services  ren- 
dered on  request  as  supporting  a  promise"  must 
b«  confined  to  cases  where  the  request  implies  an 
undertaking  to  pay,*^  and  "do  not  mean  that,  what 
was  done  as  a  mere  favor  can  be  turned  into  a  eon- 
Eideration  at  a  later  time  by  the  fact  that  it  was 
asked  for.""  The  jury  may  imply  a  previous  re- 
quest from  the  faet  that  the  service  was  beneficial 
to  the  promisor,  when  there  is  no  evidenoe  expressly 
negativing  the  requesf 

[i  222]  c.  Uoral  Obligatioii— (1)  In  GeneraL 
There  are  some  states,  as  we  have  seen,  where  with- 
out any  evidence  of  previous  request  the  promise 
will  be  sustained  because  founded  on  i  moral  obli- 
gation.*'    But  these  decisions  are  anomalous  and 

364;  Carroll  v.  Nixon,  4  Watta  A  8. 
517. 

E:iig^--In  re  Casey,  [1892]  1  Ch. 
104:  Wilkinson  v.  Ollvelra,  1  Bing. 
N.  Ca».  490.  27  ECL.  73J.  131  Reprint 
120S;  Blderton  v.  Emmens,  4  C.  B. 
478,  66  ECL.  478,  166  Reprint  S94; 
Kennedy  v.  Broun,  13  C.  B.  K.  S.  677, 
10$  ECL  677.  143  Reprint  268,  1 
ERC  789:  Rigsa  v.  BulUngham,  Cro. 
Bllz.  715,  78  Reprint  949:  Sldenliam 
V.  Worllngton,  i  Leon.  224,  74  Re- 
print 497;  Marsh  v.  Ralnsford.  2 
Leon.  Ill,  74  Reprint  400;  Kaye  v. 
Dutton.  7  M.  &  G.  807.  49  ECL  807, 
135  Reprint  328;  Field  v.  Dale.  Rolle 
Abr.  11;  Bosden  v.  Thlnne,  Yelv.  40, 
80  Reprint  29. 

[a]  murkratloiu— Where  plaintiff 
bad  been  ensagred  in  Investtgratlng 
mlnlnp  properties  for  newspaper  pur- 
poses, and  defendant  instructed  him 
to  look  for  Kood  prospects  statins 
that  he  would  examine  any  property 
that  plaintiff  brought  to  his  notice, 
and.  If  satisfactory,  purchase  it,  and 
plaintiff  brought  certain  property  to 
defendant's  notice  and  snowed  him 
reports,  etc..  and  defendant  stated 
that  he  would  Investigate  It  and  pay 


opposed  to  the  weight  of  authority.''  < 

li  223]  (2)  Moral  Obligation  Fonndod  on  Pn- 
▼ions  Benefit  to  Promisor.  In  some  courts  a  modi- 
fied doctrine  of  moral  obligation  is  adopted,  and  it 
is  held  that  a  moral  oblation  founded  on  previous 
benefits,  received  by  the  promisor  at  the  h,ands  of 
the-promisee,  will  support  a  promise  by  him."   . 

[i  224]  (3)  Uoral  Obligation  Founded  on  Fraud 
or.DozMS.  Where  a  person  has  obtained  a  benefit 
through  his  duress  or  fraud  he  cannot  take  advan- 
tage of  this  to  show  that  he  had  made  no  previsns 
request."  Thus,  where  services  are  rendered  under 
these  circumstances,  one  may  recover  their  valnb, 
even  though  when  they  were  rendered  there  was  aa 
intention  or  expectation  that  they  should  be  ^aid ' 
for.*  For  example,  it  has  been  held  that  where  a 
marriecl  man  by  fraud  induces  a  woman  to  many 
him,  and  she  lives  with  him  until  she  finds  that  he 
was  already  married  and  then  leaves  him,  she  may 
maintain  an  action  for  her  services."  Such  an  ac- 
tion is,  however,  denied  in  some  states,  the  remedy 


plaintiff  9  commission  if  he  pur 
chased,  tne  contract  was  not  unen- 
forceable as  founded  on  a  past  con- 
sideration. Friedman  ▼.  Suttle,  10 
Aris.  S7,  86  P  726.  9.  LRANS  983. 

is.  Arl(. — Osier  t.  Hobbs,  SS  Ark. 
ZIS. 

Iowa. — Allen  v.  Bryson,  67  Iowa 
t91.  26  NW  820,  66  AmR  388. 

Mass. — ^Moore  v.  Elmer,  180  Mass. 
IS.  <1  NB  269. 

Minn. — Bond  v.  Corbett,  2  Minn. 
248. 

N.  J. — Oardner  v.  Schooley.  26  N. 
J.  Eq.  ISO;  Updike  T.  Titus,  13  N.  J. 
Eq.  161. 

N.  T. — ^Bartholomew  v.  Jackson,  20 
Johns.  3S,   11  AmD  237. 

IS.  Bailey  v.  Bussing.  29  Conn.  1; 
Meniok  v.  Olddlnes.  12  D.  C.  394 
taff  lis  rr.  8.  800.  6  set  65.  29  L.  ed. 
403];  Lattlmore  t.  Garrard,  1.  E^ch. 
809,  164  Reprint  844;  Kaye  .v.  Put- 
ton,  7  M.  ft  O.  807.  49  ECL  ;i07,  136 
Reprint  S28:  Jackson  v.  Cobbin.  8  M. 
ft  W.  790.  161  Reprint  1269;  Granirer 
▼.  Collins.    6   M.   ft   W.    468,    161    Re- 

?rint  498:  Hopkins  v.  Logan,  5  M.  ft 
7.  241,  161  Reprint  108;  Brown  ▼. 
Crump,  «  Taunt.  300,  1  EQL  623,  128 
Reprint  1060.  , 

SA.  Lampleigh  v.  Brmthwait,  Hob. 
lOS.  80  Reprint  266. 

91.  V.  S. — Lonsdalq^Y.  Brown,  16 
F.  Caa.  No.  8,494,   4  msh.   148. 

ni. — Carson  v.  ClarM^2  111.  113,  26 
AmD  79;  Wlneflald  v.^eder,  169  III. 
480. 


/•  Ind. — Ooldsby 
Blaekf.  247. 

Md. — Pool   ▼. 
20  A  1086. 

Nabr.— Stoht 


Hor 


Robertson.  1 
ir,  64  Md.  181, 
^eesy,    48   Nebr. 


767.  67  NW  748.  _ 

N.  H.— Chadwick  V.  Knox,  81  N.  H. 
226,  64  AmD  329;  Allen  v.  Wood- 
ward. 22  N.  H.  644. 

N.  Y. — Chaffee  v.  Thomas,  7  Cow. 
368;  Comstock  v.  Smith.  7  Johns.  87. 

89.  Moore  v.  Elmer,  ISO  Mass.  16, 
61  NE  269. 

[a]  Tha  oalr  modsn,  eaaa  ta 
Orsat  Britain,  according  to  Anson, 
which  directly  sustains  Lamplelgh 
V.  Brathwalt,  Hob.  147,  80  Reprint 
266,  Is  the  Irtah  one — Bradford  v. 
Roulston,    8   Ir.   C.   L.    468. 

93.  Moore  ▼.  Elmer,  180  Haaa.  16, 
17,  61  NB  269   (per  Holmea,  C.  J.) 

94.  Mich. — O'Connor  ▼.  Beckwith, 
41  Mich.  667.  8  NW  166. 

N.  H. — ^Wilson  V.  Edmonds,  24  N. 
H.  617;  Batch  v.  Purcell,  21  N.  H. 
644. 

N.  T. — ^HiUlken  ▼.  Western  Union 
Tel.  Co.,  110  N.  Y.  403,  18  NK  261.  1 
LRA  281;  Davidson  v.  Westchester 
Gas  Light  Co.,  99  N.  T.  668,  2  NB 
892;  Stembergh  v.  Provoost.  13  Barb. 
366;  Nixon  v.  Jenkins,  1  Hilt.  318; 
Doty  V.  Wilson,  14  Johns.  878 •  Oat- 
fleld  V.  Waring,  14  Johns.  188;  Hicks 
V.  Burhans,  10  Johns.  243. 

Pa. — Paul  V.  Stackhouse,  38  Pa. 
302. 

Vt. — Boothe  V.  Fitspatriek.  86  Vt. 
682. 

Wis.— ailverthom  v.  Wylie.  96 
Wis.  69,  71  NW  107;  Jllson  v.  Ollbert, 
26  Wis.  687,  7  AmR  100. 

95.  Bailey  v.  PhlUdelphla,  167  Pa. 
669.  31  A  926.  46  AmSR  691;  Landis 
V.  Rover,  69  Pa.  96;  Rldlon  v.  Davis, 
61  Vt.  467. 

[a]  IMsottSBlon  of  tha  mla. — "All 
of  the  authorities  admit  that  where 
an  action  to  recover  a  debt  is  barred 
by  the  statute  of  limitations,  or  by 
a  discharge  in  bankruptcy,  a  subse- 
quent promise  to  pay  the  same  can 
be  supported  by  the  moral  obligation 
to  i>ay  the  same,  although  the  legal 
obligation  la  gone  forever;  and  I 
am  unable  to  perceive  any  just  dis- 
tinction between  auch  a  case  and 
one  In  which  there  never  was  a  legal, 
but  only  a  moral,  obligation  to  pay. 
In  the  one  case,  the  legal  obligation 
la  gone  as  effectually  aa  If  it  had 
never  existed,  and  I  am  at  a  loss  to 
perceive  any  sound  distinction  in 
principle  between  the  two  cases.  In 
both  cases,  at  the  time  the  promise 
sought  to  be  enforced  is  made,  there 
is  nothing  whatever  to  support  It 
except  the  moral  obligation,  and  why 
the  fact  that,  because  in  the  one 
case  there  was  once  a  legal  obliga- 
tion, which,  having  utterly  disap- 
Iteared,  is  aa  if  it  had  never  exlated, 
should  affect  the  queation,  I  am  at  a 
loss  to  conceive.  If,  In  the  one  case, 
the  moral  obligation,  which  alone  re- 
mains, la  BUfflclent  to  afford  a  valid 
consideration  for  the  promise,  I  can- 
not   ae«    why    the    same   obligation 


should  not  have  the  aame  effect  In 
the  other."  Ferguaon  v.  Harria,  89 
S.  C.  323,  382,  17  SB  782,  89  AmSR 
731. 

98.     See  supra   i    219. 

97.  Ind.— Sedgwick  v.  Tucker,  90 
Ind.  271:  Wolford  v.  Powers,  86  Ind. 
294.  44  AmR  16.Plerce  v.  Walton.  20 
Ind.  A.  66.  60  NB  809. 

Iowa. — Doyle  v.  Rellly,  18  lowi, 
108,  86  AmD  682. 

Kan.— Pittsburg  Vltrlfled  Pav.,  etc.. 
Brick  Co.  v.  CercbUB  Oil  Co.,  79  Kan. 
603.  100  P  631. 

Ky.— Viley  v.  Pettlt,  96  Ky.  676,  29 
SW  438.  16  KyL  660. 

Iie.->Oarland  v.  Lookett,  6  Mart. 
N.  B.  40. 

Mass. — Gleaaon  v.  Dyke,  82  Plek. 
390. 

N.  H.— Chadwick  v.  Knoz,  81  N. 
H.  226,  64  AmD  829. 

N. /Y. — Ooulding  V.  Davidson,  8S 
N.  Y.  604;  Straus  v.  Cunningham, 
169  App.  Div.  718,  144  NYS  1014} 
Taylor  v.  Hotchklaa,  81  App.  Dlv. 
470,  80  NYS  1042  [aff  179  N.  Y.  64«. 
71  NE  1140]:  Drake  v.  Bell,  26  Mise. 
287,  66  NYS  945  [aff  46  App.  Dlv< 
276.  61  NYS  667];  Doty  v.  Wllson. 
14  Johns.  378. 

Pa.-^In  re  Sutoh,  201  Pa.  806,  60 
A  943;  Oreeves  v.  McAlUater,  3  Blaa< 
691;  Oreavea  v.  McCalliater,  1  Browns 
109. 

8.  D. — Edaon  v.  Poppe,  24  8.  D. 
466.  467,  124  NW  441.  26  LRANS  684 
[olt  Cyc]. 

VL — Spenoer  v.  Potter,  86  Vt.  1, 
80  A  821;  Seymour  v.  Marlboro,  4S 
Vt.  171;  Boothe  v.  Fitspatriek.  86  VI. 
681. 

Newfoundl.— Green  v.  WtUiama,  * 
Nowfoundl.  8. 

[a]  Applioatloaa  o<  rnla. — (1)  Al- 
though plaintiff  was  under  no  legal 
obligation  to  pay  defendant  for.  his 
board  In  the  absence  of  an  agred- 
ment  therefor,  yet  there  was  a.mOrsI' 
obligation  resting  on  him  to :  pt^ 
therefor,  and  having  done  so  by  cred-' 
Iting  defendant  by  the  interest  on  ai 
note  which  defendant  owed  him,  and 
surrendering  the  note  on  payment  of 
the  principal,  he  cannot  now  recover 
interest  on  the  note  and  thus  re^ 
cover  back  the  board  which  he  had 
paid.  Weihlng  v.  Kurfes,  12  KyL 
893.  (2)  Moral  obligation  arising 
from  use  of  money  la  aufRcIent  con- 
sideration for  promlae  to  pay  inter- 
est. Garland  v.  LoOkett,  6  Hart.  N. 
S.   (La.)   40. 

98.  Jarrot  ▼.  Jarrot,  7  III.  1;. 
Black  V.  Meaux,  4  Dana  (Ky.)  188; 
Rickard  v.  Stanton,  16  Wend.  (N.  Y.) 
26:  Peter  v.  Steel,  3  Yeatea  (Pa.).2fiO. 

9B.  Patterson  v.  Oawford,  12  Ind. 
241;  Boardraan  v.  Ward,  40  Minn. 
899.  42  NW  202,  12  AmSR  7«9; 
Hickam  v.  Hlckam,  46  Mo.  A.  496. 
See  also  cases  supra  note  28. 

SO.  Fox  v.  Dawson,  8  Mart.  (Leu) 
94;  Higgrlna  v.  Breen,  9  Ho.  497. 
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being  an. action  by  the  woman  for  the  deceit*^ 
There  can  be  no  implied  promise  if  both  parties 
-were  ignorant  of  the  invalidity  of  the  marriage,*' 
or  if  the  woman  was  the  guilty  party.** 
.  [$  225]  d.  FromiM  in  PnrBaamoe  of  Pievioiu 
Tyndenitandtng.  The  promise  may  be  binding  be- 
cause executed  in  pursuance  of  a  previous  under- 
standing.** Thus,  while  one  who  signs  a  note  after 
it  has  been  executed  and  delivered  and  after  the 
consideration  has  passed  between  the  original  par- 
tite incurs  no  liability  unless  there  is  proof  of  some 
new  consideration,**  yet,  where  it  appears  that,  al- 
though a  na<te  or  other  contract  was  signed  fifter  its 
delivery,  it  was  the  original  agreement  that  the 
farther  security  was  to  be  given,  and  it  is  so  given 
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pursuant  to  such  original  agreement,  it  relates  back 
to  the  inception  of  the  first  contract  and  no  new 
consideration  is  required.** 

[$  226J  e.  Subsidiary  PromiMa.  The  oonsidera^ 
tion  of  the  prineipal  contract  will  support  sub- 
sidiary promises.'^ 

[$  227]  f.  Oonsideration  Partly  Past  and  Partly 
Present  or  Ztceciitory.  A  promise  founded  partly 
on  a  past  consideration  and  partly  on  an  executory 
one  is  enforceabla**  Thus  a  promise  to  pay  for 
continuous  services  is  enforceable  if  made  any  time 
before  their  termination,  the  portion  yet  to  be  ren- 
dered being  a  consideration  for  the  whole."* 

[$228]  g.  Preiixisting  Uability.**  A  preexisting 
liability  is  a  good  consideration  for  a  new  promise/' 


SI.  Cooper  y.  Cooper,  147  Mass. 
|T0.  17  NB  S»a.  9  AmSR  721;  Horrell 
V.  Palmer.  68  Vt  1.  (S  ▲  83»,  8( 
ZJtA  411. 

'.  S8.    CropsOT  V.  Sweeney,  t7  Barb. 
(N.  T.)  »10.  7  Abb.  Pr.  13». 

SS.  Robblns  V.  Potter,  11  Allen 
tUaaa.)  688. 

St.  Cal. — Parke,  etc,  Co.  v.  San 
Francisco  Brldre  Co.,  14B  Cal.  534. 
78  P  106B,  79  P  71. 

Cola— Feamley  v.  Feamley,  44 
Colo.  417,  98  P  819. 

Oa. — Neal  v.  Stanley,  17  Ga.  A.  602, 
87  SB  718.  See  Haag  v.  Rogers,  9 
Oa.  A.  650.  72  SB  46  (holding  that  a 
contract  by  which  an  employer  la  to 
pay  the  employee  a  certain  amount 
•a  wagres  in  any  event  and  an  addi- 
tional amonnt  in  event  of  his  re- 
malniher  In  the  employment  until  the 
end  of  the  contract,  was  enforceable 
as  to  the  extra  compensation). 

Iowa. — QrMBth  v.  Fields,  106  Iowa 
882.  76  NW  326. 

Kan. — Brown   v.   Quinton.    86   Kan. 
658.  122  P  IK.  AnnCaal91SC  892. 
'  Ky. — ^BreedlnK   v.    Tandy,    148    Ky. 
846.  146  SW  742. 

Mich. — Welcktrenant  v.  Bccles,  173 
Mich.  696,  140  NW  613;  Bennett  v. 
Knowlea.  Ill  Mich.  226,  69  NW  491. 

Ho; — ^Kneib  v.  Beardsley,  139  Mo. 
A,  666,  128  SW  646;  Orath  v.  Mound 
City  RooflnK  Tile  Co..  181  Ho.  A.  246. 
98  SW  812. 

'    Mont — Noyes  v.  Toung,   82   Mont 
226,   79  P  1063. 

.   Nsbr. — Bennett  v.  Baum.  90  Nebr. 
320,  133  NW  439.  ,    .    ., 

N.  J.— Heroy  v.  Rallly,  84  N.  J.  L. 
•71.  87  A  112.  ^    ,    ^,   ,, 

N.  M. — Ijocke  V.  Uurdoch,  tO  N.  H. 
622,   161   P  298,   L.RA1917B   267. 

[a]  Snwtratloiuk — (1)  A  prom- 
isor may  bind  himself  by  merglnB  an 
oral  agreement  into  a  written  con- 
tract and  cannot  escape  liability 
merely  because  the  consideration 
bad  passed  to  the  promisee  prior  to 
the  execution  of  the  written  contract 
Noyea  v.  Young.  32  Mont  826,  79  P 
1063.  (2)  Where  defendant's  hus- 
band, after  executing  a  will,  con- 
veyed all  his  property  to  defendant 
under  a  verbal  understanding  that 
the  will  should  be  abandoned  and 
that  defendant  would  pay  certain 
soma  of  money  to  certain  persons 
including  plaintiff's  assignor  after 
the  husband's  death,  and  thereafter 
defendant  on  the  demand  of  her 
husband,  executed  a  written  contract 
to  make  such  payments,  the  written 
contract  la  supported  by  a  consid- 
eration, since  it  will  be  treated  as 
the  consummation  of  the  verbal 
agreement  Feamley  v.  Feamley,  44 
Colo.  417.  98  P  819.  (8)  Where  de- 
oeased  agreed  to  convey  forty  acres 
of  land  to  a  child  in  consideration  of 
being  allowed  to  name  the  child,  and 
at  the  time  of  the  agreement  he  did 
not  own  any  land  which  could  be  ap- 
propriated to  the  contract,  but  after 
the  child  was  named  he  purchased  a 
particular  forty  acres  of  land,  and 
thereafter,  by  his  declarations  and 
otherwise,  ahowed  that  he  intended 
to. appropriate  such  land  to  the  ful- 
fillment of  the  contract  the  original 
oonaideratlon,  although  past  was  suf- 


ficient to  support  such  new  agree- 
ment made  by  deceased  after  pur- 
chsising  the  land  so  as  to  render  the 
contract  enforceable.  Dally  v.  Mln- 
nlck,  117  Iowa  563,  91  NW  913,  60 
LRA  840.  (4)  A  written  memoran- 
dum reciting  that  It  was  a  correct 
statement  of  a  transaction,  and  that 
for  plaintiff's  services  in  negotiating 
a  lease  to  defendant's  intestate  the 
latter  had  promlned  to  pay  one  third 
of  the  profits  on  the  sale  or  transfer 
of  the  lease.  Is  not  the  ori^nal  con- 
tract between  the  parties,  nut  mere 
evidence  of  a  contract  previously 
made.  Heroy  v.  Rellly,  84  N.  J.  L. 
671,  87  A  112.  (6)  A  vendor's  oral 
promise  to  And  a  purchaser  at  an  ad- 
vanced price,  made  at  the  time  of 
execution  of  the  original  contract 
and  as  part  of  Its  inducement  con- 
stituted a  sufficient  consideration  for 
a  subsequent  written  contract  em- 
bodying the  oral  promise.  Hurlesa  v. 
Wiley,  91  Kan.  347,  137  P  981,  LRA 
1916C  177. 

35.  McMahan  v.  Qeiger,  78  Mo. 
146,  89  AmR  489;  Williams  v.  Wil- 
liams, 67  Mo.  661;  PfeifTer  v.  Klngs- 
Und,  25  Mo.  66. 

30.  Hawkes  v.  Phillips,  7  Gray 
(Mass.)  284;  Montgomery  v.  Auchley, 
92  Mo.  130,  4  SW  425  [cit  Holes  v. 
Bird,   11  Mass.  436,  6  AmD  179). 

87.  U.  S. — ^De  Wolf  v.  Rabaud,  1 
Pet  476,  7  L.  ed.  227  faff  20  F.  Oas. 
No.   11.619,   1  Paine  508]. 

Ky. — Turner  v.  Fraaler,  167  Ky. 
888,   163  SW  246. 

Mass. — ^Phelps  v.  tiowell  Sav.  Inst, 
198  Mass.  179,  83  NB  989;  Seagrave 
V.  Clark.  177  Mass.  93,  68  NB  283. 

Mich. — ^Welsa  v.  Stein,  187  Mich. 
869,  158  NW  810. 

Minn.— Keller  v.  Smith,  69  Minn. 
208,  60  NW  1102. 

Mo. — IiUthy  V.  Woods.  6  Mo.  A.  67. 

N.  T. — Murray  v.  Judaon,  9  N.  T. 
78,  69  AmD  616:  Smith  V.  MoUeson, 
74  Hun  806,  28  NTS  653  fafT  148  N. 
T.  241,  42  NB  6691;  Cady  v.  Allen, 
22  Barb.  388  [aft  18  N.  T.  6731;  An- 
drews V.  Pontue,  24  Wend.  286. 

N.  C. — Bourne  v.  SherrlU,  143  N.  C. 
381,  56  SB  799,  118  AmSR  809: 
Michael  v.  Foil,  100  N.  C.  178,  6  SB 
264.  6  AmSR  577;  Wiawall  v.  Potts. 
58  N.  C.  184. 

Fa. — ^Ayers'  App.,  28  Pa.  179. 

8.   C. — Halle   v.    Morgan.   25    S.   C. 

Wis. — ^Peterson  v.  Chase,  116  Wis. 
289,  91  NW  687. 

Ont — Martin  v.  Munna,  8  DomtiB 
436,  8  OntWN  1055. 

See  MIers  v.  Fuller  Co.,  167  111.  A. 
49. 

[a]  Xllaatxatloiu — ^Where,  at  the 
time  of  the  sale  of  a  certain  lot  and 
as  an  Inducement  thereto,  the  pur- 
chaser agreed  that  If  he  resold  the 
lot  plaintiff  should  have  the  profits 
realised  on  such  resale,  the  consid- 
eration supporting  the  sale  was  suf- 
ficient to  sustain  the  collateral  agree- 
ment Boume  V.  Sherrill,  148  N.  C. 
381.   56    SB   799,   118  AmSR  809. 

3&  Colo. — Irwin  V.  Locke,  20  Colo. 
148,    36   P   898. 

Me.— Adams  v.  Hill,  16  Me.  216. 

Mass. — Graham  v.  Staunton,  177 
Mass.  .321,-  68    NB    1023;    Loomis    v. 


Newhall,  16  Pick.  169. 

N.  T. — ^Reisler  v.  Sllbermintz.  99 
App.  Div.  131,  90  NTS  967;  Matter  of 
Flagg.  27  Mtsc  401,  69  NTS  167. 

Pa. — In  re  Currey,  26  Pa.  Super. 
479. 

Tex. — Mahaney  v.  Lee,  (Civ.  A.) 
171   SW   1093. 

See  Putnam  v.  Tennyson,  50  Ind. 
466.  460  (where  it  was  held  that  a 
promise  by  a  woman,  after  attorneys 
had  procured  a  divorce  and  Judg- 
ment for  alimony  for  her,  to  pay 
them  a  certain  sum  In  consideration 
of  their  services  already  rendered  In 
the  suit  "and  for  such  services  as 
they  would  have  to  render  thereafter 
In  collecting  said  alimony"  was  sup- 
ported by  a  consideration  accrulne 
after  the  disability  of  coverture  was 
removed   and  was  enforceable). 

[a]  XUuatratlon, — Where  plaintiffs 
continued  to  pump  water  from  cer- 
tain mines  having  a  common  drain- 
age after  defendant  had  agreed  to 
pay  Its  Just  proportion  of  the  ex- 
pense thereof,  and  defendant  had  the 
benefit  of  such  subsequent  drainage, 
such  benefit  conq.tltuted  a  sufficient 
consideration  for  defendant's  agree- 
ment to  pay  for  past  as  well  as  fu- 
ture drainage.  Fisk  MIn.,  etc,  Co.  v. 
Reed,  32  Colo.  506.  77  P  240. 

30.  Ga. — Hargroves  v.  Cooke,  15 
Oa.    321. 

Ida. — ^Blackwell  v.  Kercheval.  27 
Ida.  537,  149  F  1060. 

Mass. — Loomis  v.  Newhall.  16  Pick. 
159.  ~ 

Vt— Bagley  v.  Moulton,  42  Vt  184. 

Bng. — Cotton  v.  Weatcott,  8  Bulstr. 
187,  81  Reprint  168. 

40,  UaUlltr  tmpUad  ttvm.  px«vl« 
ona  ssqneat  aee  supra  f  221. 

41.  Conn. — Root  v.  New  Haven 
Trust  Co.,  82  Conn.  800,  74  A  960; 
Taylor  v.  Danielsonvllle  Cotton  Co., 
82  0>nn.  220,  72  A  1080;  Bally  v. 
Bussing,  29  Conn.  1;  Central  Bank  v. 
Curtis.  26  Conn.  633:  Stamford  Bank 
V.  Ferris,  17  Conn.  269. 

Oa. — Button  V.  Ford,  144  Oa.  587, 
87  SB  799. 

111. — Stephens  v.  Thornton.  26  IlL 
328. 

Iowa. — ^Kerr  v.  Tager,  158  Iowa  69, 
138  NW  905;  Duncan  v.  Miller.  64 
Iowa  223,  20  NW  161. 

Ky. — Cumberland  .Valley  Bank  v. 
Cltisenii*  Nat  Bank,  78  SW  889.  86 
KyL  1C07;  Drye  v.  Cunningham,  74 
SW  272  24  KyL  2500:  Lane  v.  lAna^ 
6  KyL  y97. 

Me.— fjates  v.  Churchill,  88  Me.  81. 

Md.— Kllicott  V.  Turner,  4  Md.  476. 

Mass.--Gold  Medal  Sewing  Mach. 
Co.  V.  HStrrls,   124  Mass.  206. 

Mo. — SkllUng  v.  BoUman.  78  Mo. 
666,  39  AmR  587;  Cooper  v.  Cltlsena' 
Nat  Bank,   88  Mo.  A.   479. 

N.  H.— Haseltlne  v.  Guild.  11  N.  H. 
390. 

N.  T. — Post  V.  New  Tork,  86  Mlac 
300,  148  NTS  668;  "Taylor  v.  Ouinan. 
67  Misc.  262,  124  NTS  408_raff  141 
App.  Dlv.  921  mem,  126  NTS  1147 
mem  (afl  205  N.  T.  615  mem.  98  NB 
1117  mem)];  Warner  v.  Booge,  16 
Johns.  233. 

S.  D. — Frick  Co.  V.  Hott,  26  8.  D. 
360,    128  NW  495. 

Tex. — Williams  v.  SlUlman,  74  Tex. 


For  later  eaaaa.  davalovmaata  and  obaages  In  the  law  see  cumulative  Annotations,  aam' 


*nd  note  number. 
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For  example,  a  preexisting  debt*'  or  a  liability  on 
eontraet  generaUy*^  is  a  good  oonsideration.  So 
where  a  debtor  gives  additional  secarity  to  his  cred- 
itor, or  a  principal  to  his  surety,  on  a  preexisting 
debt,  without  any  new  oonsideration,  there  is  a  suffi- 
<!ient  consideration.^  If,  however,  the  original  con- 
tract is  void  for  want  or  failure  .of  consideration, 
its  extinguishment  furnishes  no  consideration  for 
the  new  contract.*'  Further,  an  existing  liability 
for  tort  constitutes  a  consideration  for  a  promise 
to  pay  damages,**  and  the  existence  of  a  claim 
founded  on  an  equitable  duty  which  could  be  en- 
forced by  a  court  of  chancery  furnishes  a  sufiScient 
consideration  for  a  promise  which  will  be  enforced 
by  a  court  of  law.*' 

{%  229]  h.  Tonaat  Pnnnise  nnanforctaUe  by 
Act  of  Law — (1)  In.  OvnaraL  A  moral  obligation 
may  be  suflScient  to  sustain  a  promise  where  it  is 
one  which  has  once  been  a  valuable  consideration, 
but  has  ceased  to  be  binding  from  some  supervenient 
aot  of  the  law.**  And  a  promise,  it  is  said,  may  be 
supported  by  a  moral  obligation,  where  the  obliga- 
tion grows  out  of  an  original  legal  obligation  that 


has  been  extinguished  without  'being  performed.**' 
The  principle  on  which  these  cases  rest  is  that  where 
the  oonsideration  was  originally  beneficial  to  the 
party  promising,  yet  if  he  is  protected  from  liability 
by  some  provision  of  the  statute  or  common  lav 
meant  for  his  advantage  he  may  renounce  the  bene- 
fit of  that  law;  and  if  he  promises  to  pay  the  debt, 
which  is  ojily  what  an  honest  man  ought  to  do,  he 
is  then  bound  by  the  law  to  perform ;°°  and  the 
rule  as  recognized  by  them  applies  only  to  cases 
where  the  original  right  of  action  is  extinguished  by 
the  act  of  the  law  and  not  to  those  extinguished  I^ 
the  act  of  the  parties."'  In  some  cases,  however, 
the  courts  have  refused  to  recognize  the  distinction 
between  contracts  which  are  valid  att  the  time  wbisn 
made,  but  on  which  the  right  of  recovery  has  been 
barred  by  statute,  and  contracts  which  are  unen- 
forceable in  the  first  instance  because  of  som^  l^al 
defect  in  their  execution,  and  have  held  that  the 
moral  obligation  to  perform  the  latter  class  of  con- 
tracts will  support  a  sabeeqnent  promise  in  the 
form  prescribed  by  statute  to  pay  for  earviees 
which  have  been  rendered.**  ,     i        . 


«2«,  12  SW  8»4:  McCarty  v.  May, 
(Civ.  A.)  74  SW  804;  Newton  v. 
Newton.    (Civ.   A.)    26   SW  159. 

Vt. — Seeley  v.  Blsbee,  2  Vt.  105. 

W.  Va. — Davlason  v.'  Ford,  23  W. 
Va.   «17. 

Wla — ^Palne  v.^Benton,  S2  Wis.  491. 

la]  Ja  MMtfBinnit  of  a  ohoae  Is 
aeiloa  with  notice  to  the  debtor  Im- 
poses on  Mm  a  moral  and  equitable 
obligation  to  pay  the  debt  to  the 
aaelKTiee.  and  Is  a  sufllclent  eonsld- 
eratlon  for  an  express  promise  so  to 
do.  Howry  v.  Todd,  12  Mass.  281; 
(Trocker  v.  Whitney,  10  Mass.  816; 
Peay  v.  Allien.  82  S.  C.  L.  108. 

48.  Conn. — -Bailey  v.  Bussing;,  29 
Conn.  1. 

Ind. — BoUngr  V.  Howell,  98  Ind.  829. 

La — ^Hlbemia  Nat.  Bank  v.  Sarah 
Planting,  etc.,  Co.,  107  La.  <60,  81 
8  1031. 

Mass. — ^Hennessey  v.  Connor,  189 
Mass.  120.  .29  NE  476. 

Minn. — Hooper  v.  Pike,  70  Minn.  84, 
72   NW  829.   68  AmSR  612. 

N.  M. — Armijo  ,v.  Henry.  14  N.  M. 
181.    89   P  306,    25   LRANS  276. 

N.  C. — Singer  Mfg.  Co.  v.  Summers, 
148  N.  C.   102,  66  SB  622. 

Or. — Baines  v.  Coos  Bay  Nav.  Co., 
49   Or.    192.    89   P  871. 

But  compare  Graves  v.  McOulre, 
79  Ey.  682,  3  KyL  800  (holding  that 
a  mere  promise  to  pay  a  debt  already 
existing  cannot  be  made  the  founda- 
tion of  an  action). 

43:  Merrick  ▼.  Metropolis  Bank,  8 
Gill  (Md.)  69;  Jewett  v.  Warren.  12 
Mass.  800,  7  AmD  74;  Klely  v.  Ber- 
trand,  67  Mich.  332,  34  NW  674. 

44.  Turner  v.  McPee,  61  Ala.  468, 
472:  Dempster  v.  Bauld,  37  N.  S. 
380. 

"No  case  can  be  found  in  which  a 
man's  own  debt  has  been  ruled  to  be 
an  InBufflcient  consideration  between 
him  and  his  creditor,  for  a  mortgage 
or  other  security  received  by  the  lat- 
ter from  the  debtor."  Turner  v.  Mc- 
Fee,  supra. 

45.  Nutter  v.  Stover,  48  Me.  163; 
Conk.  Ins.  Co.  v.  Whitney,  1  Mete. 
(Mass.)  21. 

46.  Beadle  v.  Whttlock,  64  Barb. 
(N.  T.)  287;  Spaulding  y.  Crawford, 
27  Tex.  166;  New  York.  etc..  SS.  Co.  v. 
Island  City  Boating,  etc.,  Assoc,  8 
Tex.  ClT.  A.   490,  21   SW  1007. 

47.  Ala. — Bradford  v.  Ooldsbor- 
ough,   16  Ala  811. 

Conn. — Punderson  v.-  Fanning.  1 
Root  198. 

Ind. — ^Proctor  r.  Cole.  104  Ind.  873, 
8  NB  106,  4  NB  808;  Oofl  v.  Rogers, 
71  Ind.  469. 

Ky. — McClanahan  v.  Beasleyl  17  B. 
Mon.  Ill;  MeCauley  v.  Rodm,  7  B. 
Mon.   462.  ( 

Md. — Oswald  V.  Hoover.  43  Md. 
SCO;  Stocket  v.  Holliday,  9  Md.  480: 


T 


State  V.  Relgart,   1  Gill  1,  89  AmD 

628 

N.  T. — Partridge  v.  Havens,  10 
Paige  618;  Livingston  v.  Stickles,  8 
Paige  898  [a«r  7  Htll  258]. 

a.  C— Hudson  V.  Critcher,  68  N.  C. 
486. 

Ga — ^Walden  v.  Walden.  83  Gratt. 
(74  Va)  88:  Polndexter  v.  Jeffries,  16 
Gratt    (66  Va.)   868. 

Wis. — Hannan  v.  Oxley,  ,  28  Wis. 
619. 

Eng. — Monteflore  v.  Behrens,  L.  R. 
1  E<j.  171. 

Moral    olillratloa    aafonssabla    in 


ixT  see  supra  f  219. 

48.  U.  S. — ^Lonsdale  v.  Brown.  16 
F.   Cas.  No.   8,493,  4   Wash.    86. 

Cal. — Feeny  v.  Daly,  8  Cal.  84. 

Conn. — Cook  v.  Bradley,  7  Conn. 
67.   18  AmD  79. 

hi.— Hulse  V.  Hulse,  166  HI.  A. 
848;  Morse  V.  Oate,  43  111.  A.  SIS. 

Ind.— Wills  V.  Ross,  77  Ind.  1,  40 
AmR  279;  Wiggins  v.  Keicer,  6  Ind. 
262. 

La. — Jamison  v,  Ludlow,  3  lot.  Ann. 
492. 

Me. — Warren  v.  Whitney,  24  Me. 
661,  41  AmD  406;  Farnham  v.  O'Brien, 
22  Me.   476. 

Md. — Katx  V.  Moore,  13  Md.  566; 
Bllicott  V.  Turner,   4  Md.  476. 

Mass. — Dodge  v.  Adams,  19  Pick. 
429;  Mills  V.  Wyman,  3  Pick.  207.  • 

Minn. — Rogers  v.  Stevenson.  16 
Minn.   68. 

.  N.  T. — Geer  v.  Archer,  2  Barb.  420; 
Stearns  v.  Tappln.  12  N.  T.  Super. 
294;  Watkins  v.  Halstead,  4  N.  T. 
Super.  811;  Cameron  v.  Fowler,  6 
Hill  306:  Ehle  v.  Judson,  24  Wend. 
97;  Erwln  v.  Saunders,  1  Cow.  249, 
IS  AmD  620;  Bentley  v.  Morse,  14 
Johns.  468:  Shlppey  v.  Henderson, 
14  Johns.  178,  7  AmD  468;  Soouton  v. 
Eislord,  7  Johns.  36. 

Pa. — Turner  v.  Patridge,  3  Penr.  ft 
W.  172;  Clark  v.  Herring,  6  Binn.  33. 

R.  1. — Shepard  v.  Rhodes,  7  R.  I. 
470.  84  AmD  673. 

S.  C— McKelvey  v.  Tate,  87  S.  C. 
L.  339. 

Tenn. — Allen  v.  McCulIough.  2 
Helsk.  174,  -6  AmR  27. 

Vt. — Bawley  v.  Parrar,   1   Vt.  420. 

Va. — Davis  v.  Anderson,  99  Va.  620, 
89  SK  688. 

Eng. — Eastwood  v.  Kenyon.  11  A. 
ft  E.  488,  39  ECL  246,  113  Reprint 
482,    6  ERC  23. 

See  Monroe  v.  Martin.  137  Ga.  262, 
73  SE  341  (holding  that,  where  a 
contemporaneous  written  agreement 
was.  made  by  the  payee  of  a  note 
with  the  maker,  stipulating  that  the 
maker  is  not  to  be  sued  on  the  note, 
a  subsequent  voluntary  promise  to 
pay  the  note  was  not  supported  by 
a  moral  obligation,  as  the  note  was 
void  ab  initio,  and  not  merely  ,a  legal 


obligation  which  had  become  uneiv- 
forceable). 

49.  Brown  V.  Akeaon.  74  Kan.  301. 
86  P  299:  Parker  v.  Cowan,  1  HelsK. 
(Tenn.)_618. 

50.  Barle  v.  Oliver,  2  Exch.  71,  U* 
Reprint  410. 

51.  Stafford  V.  Bacon,  1  Hill  (N. 
T.)  682,  87  AmD  366;  Shepard  v. 
Rhodes,  7  R.  I.  470,  84  AmD  678. 

[a1  zniurttation, — ^Where  a  credit- 
or has  been  compelled  to  accept  cor- 
porate stock  in  full  settlement  of  $nn 
Indebtedness,  a  moral  obligation  sur- 
vives which  is  a  sufficient  considera- 
tion for  a  subsequent  promise  to  pay 
the  dellrtlency;  but  where  such  stoCK 
Is  accepted  in  voluntary  proceedings 
or  compromise  no  such  obligation 
survives.  Straus  v.  Cunningham,  169 
App.  IMv.   718,   144   NTS  1014. 

M.  Mulr  V.  Kane,  65  Waah.  131. 
186.  104  P  168,  26  LRANS  519>  19 
AnnC!as  1180  (where  a  subsequent 
written  agreement  to  pay  a  broker 
for  services  rendered  under  a  pre- 
vious invalid  oral  contract  was  suH- 
tained,  and  the  court  said:  "The 
moral  obligation  to  pay  for  serylcea 
rendered  as  a  broker  in  selling  real 
estate,  under  an  oral  contract  where 
the  statute  requires  such  contract  to 
be  in  writing.  Is  just  as  binding  as  Is 
the  moral  obligation  to  pay  a  debt 
that  has  become  barred  by  the  stat- 
ute of  limitations,  and  there  Is  no 
reason  for  holding  that  the  latter 
will  support  a  new  nromlse  to  pay 
while  the  former  will  not  There  is 
no  moral  delinquency  that  attaches 
to  an  oral  contract  to  sell  real  prop- 
erty as.  a  broker.  This  service  'cah- 
not  be  recovered  for  because  the 
statute  says. the  promise  must  be  in 
writing;  not  because  it  is  illegal  In 
itself.  It  was  not  intended  by  the 
statute  to  Impute  moral  turpitude  to 
such  contracts.  The  statute  was  In- 
tended to  prevent  frauds  and  pc^r.ju- 
riea  and  to  accomplish  that  purpose. 
It  la  required  that  the  evidence  of 
the  contract  be  in  writing;  but  it  Is 
not  conducive  to  either  fraud  or  per- 
jury to  say  that  the  services  ren- 
dered under  the  void  contract,  or 
voluntarily,  will  support  a  sulise- 
quent  written  promise  to  pay  for 
such  service.  Nor  is  It  a  valid  ot>- 
Jectlon  to  say  there  was  no  ante- 
cedent legal  consideration.  The  va- 
lidity of  a  promise  to  pay  a  debt 
barred  by  the  statute  of  limitations 
Is  not  founded  on  Its  antecedent  le- 
gal obligation.  There  is  no  legal  oli- 
llgatlon  to  pay  such  a  debt;  if  there 
were,  there  would  be  no  need  for  the 
new  promise.  The  obligation  is  moral 
solely,  and  since  there  can  be  no  dif- 
ference In  character  between  one 
moral  obligation  and  another,  there 
can  be  .no  reason  for  holding  that  one 
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'  '.{i  230]  (2)  Statnte  of  Umitations.  A  debt 
barred  by  the  statute  of  limitations  may  be  re- 
vived by  a  new  promise  to  pay  it  by  the  debtor  bat 
oot  by  a  third  person  who  was  not  morally  bound 
to  pay  it." 

[$  281]  (3)  Bankmptcy  or  InsolTency  Zawb.  The 
otoul  obligation  of  a  debtor  who  has  been  dis- 
ohaiged  in  bankruptcy  or  insolvency  proceedings  to 
piay  his  debts  in  full  is  a  sufficient  consideration  for 
his  promise  to  pay  a  debt  dischaiged." 

ii  232]  (4)  Ooatracts  of  Matiied  Women,  In- 
fanta, and  Insane  Persons.  The  question  of  the  lia- 
bility of  a  married  woman,"  an  infant,"  or  an 
insane  person,"  on  a  ratification,  after  termination 
of'  disability,  of  contracts  entered  into  durijng  dis- 
. ability  is  elsewhere  treated. 

■  [i  233]  (6)  Contracts  Uneaforeeable  under  Laws 
iSineo  KepeaLed.  Where  a  contract  is  void  by  rea- 
scn  of  a  statute  existing  at  the  time  it  is  entered 
into,  it  would  seem  that  it  could  not  afford  a  con- 
eideration  for  a  new  promise  made  after  the  repeal 
of  :the  statute  on  which  its  invalidity  is  based.*^ 


[f  234]  i.  Ineniiinc  Legal  LiabUity  at  Beamst 
If  one  incurs  a  legal  liability  at  the  request  of  an- 
other, such  liability  is  a  sufficient  consideration  to 
support  a  promise  of  the  person  at  whose  request 
it  is  incurred."  Likewise  if  one  pays  money  at 
another's  request  such  act  will  afford  a  considera- 
tion." 

[^  235]  j.  Voiuntarily  Doing  What  Pramisor  Is 
Bound  to  Do.  It  is  laid  down  in  some  cases,  both 
in  England  and  America,  that,  where  plaintiff  vol- 
untarily does  that  whereunto  defendant  was  legally 
compellable,  and  defendant  afterward  in  considera- 
tion thereof  expressly  promises,  he  will  be  botud 
by  such  a  promise.*^  Anson  criticizes  the  rule  thus 
stated  as  "if  not  non-existent  resting  at  least  on 
scanty  and  unsatisfactory  authority."**  Some  of 
the  American  eases  appear  to  enforce  the  contract 
on  the  ground  of  quasi  contract,  that  is,  on  the 
ground  that  defendant  has  been  enriched  at  the  ex- 
pense of  plaintiff  and  ought  to  repay."  It  is  inti- 
mated in  one  ease  that  in  such  eases  defendant 
"ratifies"  the  act  of  plaintiff  who  represented  him 


moral  obll^tlon  will  support  a 
promise  while  another  will  not"), 
gee  Anderson  v.  Best,  176  Pa.  4>8, 
sOZ,'  36  A  194   (where  the  court  said: 


"^he  dlstliictlon  sought  to  be  made 
Mtween  considerations  formerly  rood 
out  now  barred  by  statute,  and  those 
banted  by  sUtute  In  the  flrst  in- 
stance. Is  not  substantial,  and  is  not 
■DStained  by  the  cases"). 
^■^aL  U.  S. — tionsdale  v.  Brown,  16 
f.  Cas.  No.  8,4»3,  4  Wash.  86. 

Ala. — Grlmiiall  v.  HasUn,  77  Ala. 
(68. 

Oal. — Feeny  v.  Daly,  8  CaL  84; 
Hoover  v.  Wasson,  11  Cal.  A.  689, 
tW  P  846. 

Oa- — Plttman  v.  Blder,  76  Oa.  871; 
.Comer  v.  Allen,  72  Oa.  1;  Brewster 
V.  Hardeman,  Dudl.  138. 

HI.— Keener  v.  CruU,  19  111.  189; 
Bfhell  V.  Weaver,  128  111.  A.   106. 

Ky. — ^Einmons  V.  Overton,  18  B. 
Mon.  648;  Head  v.  Manners,  6  J.  J. 
Marsh.  266. 

LiS. — Jamison  v.  Ludlow,  3  Lia.  Ann. 
ttST 

Me. — (French    v.    Motley,    63    Me. 

Md.— Shipley  v.  Shilling,  66  Md. 
668,  8  A  366;  Kats  v.  Moore,  18  Md. 
I>6«. 

Mass. — Ilsley  v.  Jewett.  3  Mete. 
439;  t4ttle  v.  Blunt,  9  Pick.  488; 
Maxim  V.  M.orse,  8  Mass.  187. 

N.  Y. — Brwln  v.  Saunders,  1  Cow. 
949,  13  AmD  520;  Shlppey  v.  Hender- 
«on.  14  Johns.  178,  7  AmD  458; 
Scouton  V.  Blslord^  7  Johns.  86. 

Pa.> — Sbrelner  v.   Cummins,   68   Pa. 

J  74;    Levy   v.   Cadet,    17    Serg.   &   R. 
26,   17  AmD  660. 

R.  J. — Shepard  v.  Rhodes,  7  R.  I. 
470,   84  AmD  S73. 

".  8f.  C. — ^McKelvey  v.  Tate,  37  8.  C.  L. 
189. 

•  Tex. — 'Pierce  v.  Wimberly,  78  Tex. 
18T,  14  SW  454;  Flack  v.  Neill,  22 
Tex.  268;  Womack  v.  Womack.  8  Tex. 
897,    68   AmD   119. 

Vt. — Giddlngs  V.  Glddings,  61  Vt. 
227,    31    AmR   682. 

W.  Va. — ^Walker  v.  Henry.  36  W. 
Va.  100,  14  SE  440.  _ 

Wis..r-Prltchard  v.  Howell,  1  Wis. 
181,  eo  AmD  363. 

'  B«MvaI  of  baxTSA  cava*  of  aotlov 
'MMtMly  see  Limitation  of  Actiond 
126  Cy«   1325]. 

•     84.    U.    S. — Allen   v.,  Ferguson,   18 

Walt.  1,  21  L.  ed.  854;  In  re  Bkings, 

6  Fed.  170. 

>  Ala. — Qrlel  v.  Solomon,  88  Ala.  86, 

■t'S    382,     60    AmR    733;    Wolfte    v. 

Eberiln,  74  Ala.  99,  49  AmR  809. 

Cal. — Lambert  v.  Schmalx,  118  Cal. 
»8,'«0  P  13;  Chaffee  v.  Browne.  109 
cal.  211,  41  P  1028;  Feeny  v.  Dalir, 
8  cat.  84. 

Oa. — Anderson  v.  Clark,  10  Oa.  882; 
Rosa  V.  Jordan,  62  Oa.  298;  Mein- 
hard,   etc.,  Co.  v.  Folaom,   3  Ga.   A. 


261,  59  SB  830. 

111. — Kats  V.  Moesslnger,  110  111. 
372;  St.  John  v.  Stephenson,  90  111. 
82;  Stern  v.  Smith,  127  111.  A.  640 
(air  226  III.  430,  80  NB  307,  116  AmSR 
161]. 

Ind. — Willis  V.  Cushman,116  Ind. 
100,  17  NK  168;  Carey  V.  Hess,  112 
Ind.  398.  14  NB  236;  Hubbard  v.  Far- 
rell.  87  Ind.  216;  Hunt  v.  Jones,  1  Ind. 
A.  646,  28  NB  98. 

Iowa. — ^Knapp  v.  Hoyt.  67  Iowa 
691.  10  NW  926. 

Kv.— Eckler  v.  Galbralth,  12  Bush 
llTPoaey  v.  Mayer,  8  KvLR  613. 

La. — ^Andrieu's  Succ.,  44  La.  Ann. 
103,  10  S  388:  Blanc  v.  Banks,  10 
Rob.   lis,   43   AmD  176. 

Md. — Webster  v.  Le  Compte,  74  Md. 
249,  22  A  232;  Kats  v.  Moore,  13  Md. 
666;  Tates  v.  HoUlngBWorth,  6  Harr. 
&  J.  216. 

Mass. — ^Way  v.  Speny,  6  Cush.  288, 
62  AmD  779;  Maxim  v.  Morse,  8 
Mass.    127. 

Mich.— Craig  V.  Selti,  63  Mich.  727, 
30  NW  347;  Bdwards  v.  Nelson,  61 
Mich.    121.    16    NW    261. 

Minn. — UlKglns  v.  Dale,  28  Minn. 
126,   9   NW   683. 

Miss.— McWillle  V.  Klrkpatrlck.  28 
Miss.  802,  64  AmD  126.  Contra  Rice 
V.  Maxwell,  21  Miss.  289,  53  AmD  86. 

Mo. — Wlslizenus  v.  O'Fallon,  91  Mo. 
184,  8   SW  837.  ^         ^^   „ 

N.  H— Wlggln  V.  Hodgdon,  68  N. 
H.  39;  Nashua  Second  Nat.  Bank  v. 
Wood,  69  N.  H.  407;  Fletcher  v. 
Neally.   20   N.   H.    464. 

N.  J. — Brlggs  V.  Sutton,  20  N.  J.  L. 
6S1;  Christie  v.  Brldgman,  61  N.  J. 
Eq.    381,    26    A    939,    30    A    429.      .  _ 

N.  T. — Dusenbury  v.  Hoyt,  63  N.  T. 
621,  18  AmR  543:  Conover  v.  Brush, 
2  NTLegObs  289;  Ingersoll  V. 
Rhoades,  Lalor  871;  Erwin  v.  Saun- 
ders, 1  Cow.  249,  18  AmD  620;  Shlp- 
pey V.  Henderson,  14  Johns.  178,  7 
AmD  468;  Scouton  v.  Blslord,  7 
Johns.  86.  .    _ 

N.  C. — Cauley  v.  Dunn,  167  N.  C. 
32,  33.  83  SB  16  [clt  Cyc];  Shaw  v. 
Burney,  86  N.  C.  331,  41  AmR  461; 
Kull  V.  Farmer,  78  N.  C.  389. 

Oh. — Turner  v.  Chrisman,  20  Oh. 
332 

Pa. — Murphy  v.  Crawford,  114  Pa. 
496,  7  A  142;  Hobough  v.  Murphy, 
114  Pa.  868,  7  A  139;  Osner  v.  Con- 
rad.  1   WklyNC  601.  __ 

Vt — Farmers',  etc..  Bank  v.  Flint, 
17  Vt.  608,  44  AmD  861. 

Va. — ^Horner  v.  Speed,  2  Patt.  &  H. 
616. 

Eng. — Trueman  v.  Fonton,  Cowp. 
644,  98  Reprint  1232;  Besford  v. 
Saunders,  2  H  Bl.  116,  126  Reprint 
460. 

Ont. — Austin  V.  Gordon,  32  U.  C. 
O    B    621 

Bvvtvai  of  a*M  aiacharnd  Is  Iwak- 
mptoy     geaarally     see     Bankruptcy 


031. 
[22 


Cyc 


I    732;    Assignments    for   Benefit    of 
Creditors    (    617. 

55.  See  Husband  and  Wife  (21 
Cyc  1309,   1326]. 

56.  See  Infants  [22  Cyc  603 
67.     See    Insane  Fen 

1209]. 

B8.  Ludlow  V.  Hardy,  88  Mich.  690 
(holding,  where  liQuor  was  sold  In 
violation  of  a  statute  afterward  re- 
pealed, that  a  promise  to  pay  there- 
for made  after  the  repeal  was  with- 
out consideration).  Comnare  Ledoux 
V.  Buhler.  21  La.  Ann.  130  (where  a 
note  was  made  in  1862  for  a  debt 
contracted  before  the  outbreak  of 
the  Civil  War  by  a  maker  resident 
within  the  Confederate  military 
lines  to  payees  within  the  Federal 
lines,  and,  although  void  as  in  vio- 
lation of  a  law  prohibiting  com- 
mercial Intercourse  between  the  par- 
ties, was  held  to  evidence  a  moral 
obligation  which  would  support  an 
aotlon  on  the  note  after  the  termina- 
tion of  the  war). 

Vnnloaa  ooatraeto  see  Usury  [39 
Cyc  916.   9161. 

59.  Mound  City  Land,  etc.,  Assoc 
V.  SlauBon,  66  Cal.  426.  4  P  396;  Cal- 
lahan V.  Llnthicum,  48  Md.  97.  20 
AmR  106;  Skidmore  v.  Bradford.  Li. 
R.  8  Bq.  184. 

so.  Leake  Contr.  p  65.  And  see 
supra  {  221. 

SI.  Ala. — Kenan  v.  HoUoway,  16 
Ala.  63,  60  AmD  162. 

Ind. — ^Bevan  v.  Tomlinson,  26  Ind. 
263. 

Ky. — Price  v.  Towsey,  8  Litt.  428, 
14  AmD  81. 

Pa. — ^Hassinger  v.  Solms,  6  Serg. 
A  R.  4. 

Tex. — Wright  v.  Farmers'  Nat. 
Bank.  31  Tex.  Civ.  A.  406,  72  SW  103. 

Vt. — Seymour  v.  Marlboro.  40  Vt. 
171;  Boothe  v.  Fitspatrlck.  86  Vt.  681. 

Bng.— Wing  V.  Mill.  1  B.  &  Aid. 
104,  106  Reprint  39;  Watson  v.  Tur- 
ner, Buller  N.  P.  147;  Paynter  v. 
Williams.  1  Cromp.  ft  M.  810,  149  Re- 
print 626;  Atkins  v.  Banweli,  2  Bast 
505,   102  Reprint  462. 

[a]  mostrattOB^ — Voluntary  pay- 
ment by  plaintiff  of  a  Judgment  re- 
covered against  defendant  by  a  third 
person,  wholly  discharging  the  same, 
would  constitute  a  sufficient  oonsld- 
eratlon  for  a  subsequent  promise  by 
defendant  to  repay  the  amount  paid. 
Wright  V.  Farmers'  Nat.  Bank,  81 
Tex.  Civ.  A.  406.  72  SW  108. 

Sa.     Anson  Contr.  p  121. 

SS.  Curtis  V.  Parks,  56  Cal.  106; 
Oleason  v.  Dyke,  22  Pick.  (Mass.) 
890;  Doty  V.  Wilson,  14  Johns.  (N. 
T.)  378.  And  see  McMorris  v.  Hem- 
don,  18  S.  C.  L.  66,  21  AmD  615 
(where  it  was  said  that,  where  a 
person  is  under  a  legal  obligation  to 
pay   money   and  another  pays   It  for 


B^  laSar  ••••■,  OavsMymBta  and  tbuagmm  In  the  law  see  enmulative  AnnotatloP'  -— ~  *'*"«.  Page  and  note  number. 
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in  the  transaction,  and  the  ratification  is  equivalent 
to  a  prior  authority." 

[$  236]  k.  Oonsldention  Expressed  in  Past 
Tense.  The  fact  that  the  consideration  is  expressed 
in  a  written  contract  in  the  past  tense  does  not 
necessarily  show  that  it  is  a  past  consideration.** 

[i  237]  D.  Adequacy  of  Consideration — 1.^  &i 
OeneraL  So  long  as  it  is  something  of  real  value  in 
the  eye  of  the  law,  whether  or  not  the  considera- 


tion is  adequate  to  the  promise  is  generally  imma^ 
terial  in  the  absence  of  fraud.  The  slightest  con- 
sideration is  sufficient  to  support  the  most  onerous 
obligation;  the  inadequacy,  as  has  been  well  said, 
is  for  the  parties  to  consider  at  the  time  of  making 
the  agreement,  and  not  for  the  court  when  it  is 
iFOUght  to  be  enforced."  It  is  competent  for  the 
parties  to  make  whatever  contracts  they  may  please, 
so  long  as  there  is  no  fraud  or  deception  or  in- 


hlm  without  request,  the  law  raises 
an  implied  assumpsit  to  refund, 
without  any  express  promise  on  his 
part). 

64.  Gleason  v.  Dyke,  22  Pick. 
(Mass.)  390. 

jSS>  Hurst  v.  Cresson,  etc..  Coal, 
etc,  Co.,  86  Hun  189,  SI  NTS  313; 
Dupignac  V.  Barnstrom,  87  Misc.  877, 
TS  NTS  381  raff  7$  App.  Div.  105,  78 
NTS  7061:  Winch  v.  Farmers'  L.  & 
T.  Co..  11  Misc.  390,  82  NTS  244; 
Halgh  V.  Brooks,  10  A.  A  B.  309,  37 
ECL,  180.  113  Reprint  119:  Barber  v. 
Morris,  1  M.  &  Rob.  62;  Thornton  v. 
Jenyns,  1  Scott  N.  R.  E3. 

ea.  U.  S. — Byre  v.  Potter,  IS  How. 
42,  14  Ii.  ed.  692;  Lawrence  v.  Mc- 
Calmont,  2  How.  42C.  11  L.  ed.  326: 
BoKKs  V.  Wann,  58  Fed.  881;  Lieavitt 
V.  Connecticut  Peat  Co.,  15  F.  Caa. 
No.  8,170,  «  Blatchf.  138. 

Ala. — Sellers  v.  Knight,  186  Ala. 
96,  64  S  329;  Stephenson  v.  Atlas 
Coal  Co.,  147  Ala.  432,  41  S  301;  Hoot 
V.  Sorrell.  11  Ala.  386. 

Ark. — Bloodworth  v.  Booser,  99 
Ark.  238,  138  BW  457;  Woodruff  v. 
McDonald,  33  Ark.  97;  Buckner  v. 
Mcllroy,   31  Ark.  631 


Conn. — Clark's  App.,  57  Conn.  665. 

■  ■   — -  -  ■    -  itii  ■_  :   ~    :  : 

Cook  V.  Bradley,  7  'Conii.  67,  18  AmD 


19    A    332  Jclt    Smith   Lect.    Contr.]; 
Clark    V.    Sigourney,    17    Conn.    511: 


79. 

Pla. — Robinson  v.  Hyer.  36  Fla. 
544,  17  S  745;  Spann  v.  Baltsell,  1 
Fla.  301,    44  AmD  346. 

Ga. — Southern  Bell  Tel.,  etc.,  Co.  v. 
Harris,  117  Ga.  1001,  44  SB  885; 
Sanders  v.  Carter.  91  Oa.  460,  17  SK 
345;  North  Georgia  Mln.  Co.  v-.tAti- 
mer.  61  Ga.  47.    .  ' 

Ida. — Bates  v.  Capital  State  Bank, 
21  Ida.  141,  121  P  661. 

IlL — Adams  v.  Peabody  Coal  Co., 
230  III.  469,  82  NB  646;  Ryan  v. 
Hamilton.  206  111.  191,  68  NE!  781; 
Brran  v.  Dyer.  28  111.  188;  McArtee 
T.  Bngart,  13  111.  242;  Orr  v.  Orr,  181 
111.  A.  148;  Elliott  v.  Northern  Trust 
Co.,  178  111.  A.  439;  Ruppert  v. 
Franenknecht.  146  111.  A.  397:  Amer- 
ican Merchants'  Mfg.  Co.  v.  Kantro- 
witz,   77  111.  A.  165. 

Ind. — Peoria  First  Nat.  Bank  v. 
Wabash  Farmers',  ■  etc.,  Nat.  Bank. 
171  Ind.  328,  86  NE  417  [transf  (A.) 
82  NK  1013.  and  withdrawing  op  84 
NE  1077];  Polk  v.  Johnson,  160  Ind. 
292,  68  NE  752,  98  AmSR  274;  Mul- 
len T.  Hawkins,  141  Ind.  363,  40  NE 
797;  BVtrber  v.  National  Forge,  etc., 
Co.,  140  Ind.  64.  39  NE  249;  McNutt 
T.  McNutt  116  Ind.  646,  19  NE  115,  2 
LRA  372;  Price  v.  Jones.  106  Ind. 
543.  5  NE  683,  65  AmR  280;  Chicago, 
etc.,  R.  Co.  V.  Derkes,  103  Ind.  620, 
3  NE  289;  Vigo  Agricultural  Soc.  v. 
Brumflel.  102  Ind.  146.  1  NE  382.  52 
AmR  657;  Wolford  v.  Powers,  88  Ind. 
294,  44  AmR  16;  Smock  v.  Pierson, 
68  Ind.  406,  34  AmR  269;  Knarr  v. 
Sand  Creek  Tump.  Co.,  45  Ind.  278; 
Duffy  V.  Shockey,  11  Ind.  70,  71  AmD 
348;  Givan  r.  Swadley,  8  Ind.  484; 
Cates  V.  Seagraves,  56  Ind.  A.  486, 
105  NE  594;  Brown  v.  Marion  Com- 
mercial Club.  60  Ind.  A.  670.  97  NB 
958;  Gregory  v.  Arms,  48  Ind.  A.  562, 
96  NE  196;  Oldenburg  v.  Balrd.  26 
Ind.  A.  879.  58  NB  1073;  Hodges  v. 
Tniax,  19  Ind.  A.  661.  49  NE  1079; 
Pierce  v.  Pierce,  17  In4.  A.  107.  46 
NB  480:  Shover  v.  Myrlck,  4  Ind.  A. 
7,  30  KB  207. 

Iowa. — Drefahl  v.  Securitv  Sav. 
Bank,  132  Iowa  663.  107  Nt7  179; 
Blake  t.  Blake,  7  Iowa  46. 

Kan. — Hays  v.  Patterson,  97  Kan. 
478.  165  P  982.  938  [cit  Cyc];  Caplice 
▼.  Keller,  27  Kan.  m. 


'\ 


Ky.— Riddle  v.  Riddle.  80  SW  1129, 
26  KyLR  231;  Price  v.  Price,  111  Ky. 
771,  64  SW  746.  23  KyL  1086,  66  SW 
529.  23  KyL,  1911;  Thornberry  v.  Dlls, 
80  Ky.  241.  3  KyL  725;  Berry  v. 
Oraddy,  1  Mete.  553. 

Ue. — Goodspeed  v.  Fuller,  46  Me. 
141,  71  AmD  512;  Whitney  v.  Stearns, 
16  Me.  894. 

Md. — Devecmon  v.  Shaw,  69  Md. 
199,  14  A  464,  9  AmSR  422;  Taylor 
V.  Turley,  S3  Md.  600;  Ouerand  v. 
Dandelet.  32  Md.  561,  3  AmR  164; 
Shepherd  v.  Bevln,   9   Gill  32. 

Mass. — Nash  v.  Lull,  102  Mass.  60, 
3  AmR  435;  Doyle  v.  Dixon,  97  Mass. 
208,  93  AmD  80:  Newhall  v.  Paige, 
10  Gray  866;  Hubbard  v.  Coolidge,  1 
Mete.  84. 

Mich. — Kennedy  v.  Shaw.  43  Mich. 
869.   6  NW  396. 

*  Ho. — ^Kitchen  v.  St.  Louis,  etc,  R. 
Co.,  69  Mo.  224;  Marks  v.  State  Bank, 
8  Mo.  316;  Glover  v.  Shirley,  169  Mo. 
A.  637,  156  SW  878;  Tucker  v.  Dolan, 
109  Mo.  A.  442,  84  8W  1126;  Forbs 
T.  St.  Louis,  etc.,  R.  Co.,  107  Mo.  A, 
661,  82  SW  562;  Brownlow  v.  Wol- 
lara,  63  Mo.  A.  636;  Columbia  Incan- 
descent Lamp  Co.  v.  American  Elec- 
trical Mfg.  Co.,  64  Mo.  A.  116. 

N.  H.— Sanborn  v.  French,  22  N.  H. 
246:  Bedel  v.  Loomls,  11  N.  H.  9. 

N.  J. — ^Traphagen  v.  Voorhoes,  44 
N.  J.  Eq.  21,  12  A  895. 

N.  T. — Ga  Nun  v.  Palmer.  216  N. 
T.  603,  111  NB  223;  Hamer  v.  Sldway, 
124  N.  T.  538,  27  NB  256,  21  AmSR 
693,  12  LRA  463;  Stetthalmer  v.  Kll- 
Hp,  76  N.  T.  282;  Earl  v.  Peck.  64 
nT  T.  696;  Worth  v.  Case,  42  N.  T. 
362;  Darrow  v.  Walker,  48  N.  T.  Su- 
per. 6;  Brooks  v.  Ball.  18  Johns.  337, 
Osgood  V.  Franklin,  2  Johns.  Ch.  1. 
7  AmD  613   [aff  14  Johns.  6271. 

Oh. — Judy  V.  Louderman,  48  Oh.  St. 
662;  Bowers  ▼.  Detroit  Southern  R. 
Co.,  26  Oh.  Clr.  Ct.  618;  Bvans  v. 
Peck-Hammond  Co.,  26  Oh.  Cir.  Ct. 
161;  Van  Arsdaie  v.  Brown.  18  Oh. 
Clr.  Ct.  62,  9  Oh.  Clr.  Dec.  488;  Swan 
V.  Shahan,  1  Oh.  Clr.  Ct.   216. 

Okl. — Threlkeld  v.  Steward.  24  Okl. 
403.  lOS  P  630.  138  AmSR  888;  Mul- 
hall  V.  Mulhall,  3  Okl.  804.  41  P  109. 

Pa — Pittsburg  Stove,  etc.,  Co.  v. 
Pennsylvania  Stove  Co.,  208  Pa.  37, 
57  A  77;  Ferguson's  App.,  117  Pa. 
426,  11  A  886;  McClurg's  App.,  68  Pa. 
61;  Harlan  v.  Harlan,  20  Pa.  303; 
Davis  V.  Stelner.  14  Pa.  275,  53  AmD 
647;  Hind  v.  Holdshlp,  2  Watts  104, 
26  AmD  107;  Austyn  v.  McLure,  4 
Dall.  226,  1  L.  ed.  811;  Russell  v. 
Henry  C.  Patterson  Co.,  48  Pa.  Super. 
671;  Weiss  v.  Swift,  36  Pa.  Super. 
876;  Erie  Forge  Co.  v.  Pennsylvania 
Iron  Works  Co.,  22  Pa.  Super.  560; 
Duncan  v.  Shaw,  17  Pa.  Super.  225; 
Peo.  Supply  Co.  v.  Goff,  10  Pa.  Dlst. 
687,  26  Pa.  Co.  661. 

R.  I. — She]>ard  v.  Rhodes,  7  R.  I. 
470,  84  AmD  673. 

S.  C. — Butler  v.  Haskell,  4  3.  C.  Bq. 
661. 

Tenn. — Randle  v.  Harris,  6  Terg. 
508. 

Utah. — Rohwep  v.  Burrell,  42  Utah 
510.  134  P  673. 

Vt. — Churchill  v.  Bradley.  68  Vt. 
403.  6  A  189,  56  AmR  563;  Glddlngs 
V.  Glddlngs,  51  Vt.  227,  31  AmR  682; 
Dorwin  v.  Smith,  36  Vt.  69,  Troy  Con- 
ference Academy  v.  Nelson,  24  Vt. 
189. 

Va. — Banner  v.  Rosser,  96  Va.  238, 
31  SB  67. 

Wash. — ^Nelson  v.  Brasslngton.  64 
Wash.  180,  116  P  629,  Ann«tsl913A 
289;  Tauslek  v.  Tausick,  62  Wash. 
301.  100  P  767. 

W.  Va. — ^Deepwater  Council  No.  40, 


O.  U.  A.  M.  v.  Renick,  69  W.  Va.  34S, 
63  SE  552. 

Wis. — Rust  V.  Fitshugh,  132  Wis. 
549,  657,  112  NW  608  [quot  CycJ; 
Hols  V.  Hanson,  116  Wis.  236,  91  NW 
663;  Wood  v.  Boynton,  64  Wis.  266, 
25    NW   42.    54    AmR    610. 

Eng. — Bolton  v.  Madden,  L.  R.  9  Q. 

B.  55;  Gravely  v.  Barnard.  L.  R.  18 
Eq.  618;  Balnbrldee  v.  FIrmstone.  8 
A.  &  E.  743,  36  ECL  822,  112  Reprint 
1019;  Hitchcock  V.  Coker,  6  A.  &  E. 
438,  33  ECL  241.  112  Reprint  167; 
Smith  V.  Algar,  1  B.  &  Ad.  603,  20 
ECL  816,  109  Reprint  911;  Pllklng-  " 
ton  V.  Scott.  16  M.  &  W.  667,  163  Re- 
print 1014. 

Ont. — Wlohep  v.  Darling,  9  Ont. 
Sll;  Miller  v.  Thompson,  20  CanLT 
OccNotes    77. 

"Any  act  done  by  the  promisee  at 
the  request  of  the  promisor,  however 
trifling  the  loss  to  himself  or  the 
benefit  to  the  promisor,  is  a  suffi- 
cient consideration  for  a  promise 
made  without  fraud,  and  with  full 
knowledge  of  all  the  circumstances." 
Doyle  V.  Dixon,  97  Mass.  208,  218,  93 
AmD  80  note. 

[a]  XUnatrattona  of  conaUUratiOBB 
liald  adsqnata, — (1)  The  giving  of  a 
receipt.  Sanders  v.  Carter,  91  Gtu 
450.  17  SE  345.  See  Dygert  v.  Remer- 
schnider,  32  N.  T.  629.  (2)  The  sur- 
render of  an  old  note  or  other  docu- 
ment on  which  there  was  no  liability, 
and  which  was  of  no  legal  value. 
Judy  V.  Louderman,  48  Oh.  St.  662.  27 
NE  181;  Churchill  v.  Bradley,  58  Vt. 
403,  6  A  189.  56  AmR  563;  Begble  v. 
Phosphate  Sewage  Co.,  1  Q.  B.  D. 
879;  Halgh  v.  Brooks.  10  A.  &  B.  809, 
37  ECL  180.  113  Reprint  119;  West- 
lake  V.  Adams,  5  C.  B.  N.  S.  248.  94 
ECL  248,  141  Reprint  99.  (3)  The 
execution  of  a  release,  although  the 
promisee  had  nothing  to  release. 
Sykes  v.  Chadwlck,  18  Wall.  (U.  S.) 
141,  21  L.  ed.  824;  Barnard  v.  Simons, 
Rolle  Abr.  26.  (4)  The  showing  of 
a  deed.  Sturlyn  v.  Albany,  Cro.  Eliz. 
67,  78  Reprint  327.  (5)  Parting  with 
a  letter.  Wilkinson  v.  Ollvelra,  1 
Blng.  N.  Oas.  490,  27  ECL  733,  ISl 
Reprint  1206.  (6)  An  Invalid  will. 
Smith  v.  Smith,  IS  C.  B.  N.  S.  418, 
106      ECL      418,      143      Reprint     165. 

(7)  Transfer  of  an  unenforceable  op- 
tion. Seaman  v.  Price,  2  Blng.  437, 
9   ECL   649.   130   Reprint   374.   4   B.  A 

C.  525,  10  ECL  687,  107  Reprint  1165. 

(8)  A  recited  consideration  of  one 
dollar  is  ordinarily  sufficient  to  sup- 
port a  contract  or  agreement.  Roh- 
wer  V.  Burrell,  42  Utah  610.  134  P 
573.  (9)  Stockholders'  agreement, 
dissolving  corporation  and  providing 
for  settlement  of  all  claims  between 
stockholders.  Including  unliquidated 
dividends,  one  thousand  dollars  con- 
sideration being  paid  to  chief  stock- 
holder who  turned  over  property 
worth  six  thousand  Ave  hundred  dol- 
lars. Schmidt  V.  J.  F.  Schmidt  Bros. 
Co.,  272  111.  840,  111  NB  1025.  (10) 
Promise  to  the  husband  of  a  favorite 
niece  to  pay  five  thousand  dollars 
toward  the  price  of  a  farm,  if  the 
husband  would  buy  It  Instead  of  re- 
moving to  another  state.  Berry  v. 
Graddy.  l  Mete  (Mass.)  553.  (11) 
A  promise  made  in  Consideration  oi? 
the  promisee  permitting  the  promisor 
to  weigh  two  boilers  was  binding, 
the  court  saying:  "The  considera- 
tion Is,  that  the  plaintiff,  at  the  de- 
fendant's request,  had  consented  to 
allow  the  defendant  to  weigh  the 
boilers.  I  suppose  the  defendant 
thought  he  had  some  benefit;  at  any 
rate,  there  is  a  detriment  to  the 
plaintiff  fr«m  his  parting  with  the 
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fringement  of  law.    Hence  the  faet  that  the  baigain 
ia  a  hard  one  will  not  deprive  it  of  validity.*' 

[i  238]  2.  Exoeptioiu — a.  In  OeiwraL  An  ex- 
ception exists  in  the  case  of  a  mere  exchange  of 
sums  of  money  or  coin  whose  value  is  exactly 
fixed.''  Thus  a  promise  to  pay  one  cent  will  not 
support  a  promise  to  pay  six  hundred  dollars,  ex- 
cept under  extraordinary  circumstances.**  So  it 
has  been  held  that,  where  a  recited  consideration  is 
merely  nominal,  it  will  not  be  regarded  as  sufficient 
for  the  contract  where  the  contract  is  not  sup- 
ported by  other  considerations.''"  And  where  the 
inadequacy  is  so 'gross  as  to  shock  the  conscience 
and  common  sense  of  all  men,  it  may  amount  both 
at  law  and  in  equity  to  proof  of  fraud,  oppression, 
and  undue  influence."  So,  while  it  is  ordinarily 
stated  to  be  the  rule  at  law  that  the  adequacy  of 
consideration  is  not  material,"  a  court  of  law, 


where  the  contract  is  unreasonable  and  unconscion- 
able, may  give  a  party  who  sues  for  the  breach,  not 
what  the  other  party  promised  to  pay,  but  only 
what  plaintifE  is  honestly  and  equitably  entitled 
to.'» 

Statatory  provisions  in  some  jurisdictions  re- 
quire that  the  consideration  be  adequate.'* 

[i  239]  b.  In  Equity.  Mere  inadequacy  of  con- 
sideration, unless  it  is  so  gpross  as  to  shock  the  con- 
science and  amount  in  itself  to  conclusive  evidence 
of  fraud,  is  not  of  itself  a  ground  on  which  a  eourt 
of  equity  will  refuse  to  decree  specific  performance 
of  a  contract  or  rescind  it  for  fraud  or  undue  in- 
fluence.'* But  inadequacy  of  consideration  is  often 
treated  as  corroborative  evidence  of  fraud  or  undue 
influence  which  will  enable  a  promisor  to  resist  a 
suit  for  specific  performance  or  have  his  agreement 
set  aside.'*    Where  mental  weakness  occurs  in  oon- 


gossesslon  for  even  so  short  a  time." 
ialnbrldEre  v.  Plrmstone,  8  A.  &  R 
743.  744,  35  ECL  822,  112  Reprint 
1019. 

OontSMts  In  rMttaiat  of  trad*  see 
Infra  |  431. 

87.  Hlzell  Live  Stock  Co.  v.  I.  X 
McCasklll  Co.,  69  Fla.  322,  61  S 
647. 

[a]  Wltb  tlia  wisaosi  or  to'Oj  of 
poatrmota,  the  courts  have  no  con- 
cern. Florida  Assoc,  v.  Stevens,  61 
Fla.  698,  SS  S  981. 

68.  Schnell  v.  Noll.  17  Ind.  29,  79 
AmD  453:  Hall  v.  Allfree,  61  Ind. 
A.  387,  99  NE  813;  Shepard  v.  Rhodes, 
7  R.  I.   470.   84  AmD  673. 

89.  Schnell  v.  Nell,  17  Ind.  29,  79 
AmD  463  (where  It  was  said  that  had 
the  one  cent  mentioned  been  some 
particular  one  cent,  a  family  piece 
or  an  ancient,  remarkable  coin  pos- 
sessing an  Indeterminate  value  ex- 
trinsic from  Its  simple  money  .value, 
a  different  view  ml^ht  be  taken). 

70.  Great  Western  Oil  Co.  v.  Car- 
penter, 43  Tex.  Civ.  A.  229,  96  SW 
67  (holding  a  recited  consideration  of 
one  dollar  Insufflcient  to  support  an 
oil  lease). 

71.  Ala. — Rogers  v.  BrlKhtman, 
189  Ala.  228,  66  S  71;  Judge  v.  Wil- 
kins.    19    Ala.    765. 

Oa. — VFormack  v.  Rogers,  9  Ga. 
CO. 

Kan. — Kellejr  v.  Caplice,  23  Kan. 
474,   33   AmR  179. 

•  Mich. — Butler  v.  Duncan,  47  Mich. 
»4.    10    NW  123,   41   AmR  761. 

^  N.  C. — Leonard  v.  Southern  Power 
Co.,   166  N.  C.   10,   70  SB  1061. 

Pa. — Mots  v.   Mitchell,   91   Pa.   114,- 

•  Tenn. — Blrdaong  v.  Blrdsong,  2 
Head   603. 

Eng. — Clark  v.  Malpas,  4  Do  G. 
F.  &  J.  401,  65  EngCh  310,  46  Re- 
print 1238. 

Man. — ^old  Medal  Furniture  Co.  v. 
Stephenson,    23    Man.    159. 

Ont. — ^Waters   v.   Donnelly,   9   Ont 
891. 
'    n.     See  supra  |   237. 

78.  U.  S.— Hume  v.  U.  S..  132  U.  S. 
406.  10  set  134,  33  L.  ed.  893;  Scott 
V.  U.  S.,  12  Wall.   443.   20  L.  ed.  488. 

Mass. — Baxter  v.  Wale^  12  Mass. 
386:  Leland  v.  Stone,  10  Mass.  469; 
Cutler  v.  Johnson,  8  Mass.  266;  Cutler 
V.  How,  8  Mass.  267. 

N.  T. — Greer  v.  Tweed,  13  AbbPr 
N8   427. 

Tex. — Waterbury  v.  tiasedo,  88  Tex. 
665,    6   SW   81. 

:  Elng.— Jestons  v.  Brooke,  Cowp. 
7»S,  98  Reprint  1866:  Floyer  v.  Ed- 
wards, Cowp.  112.  98  Reprint  996; 
James  v.  Morgan,  1  Lev.  111.  83  Re- 

Srlnt  323;  Thornborough  v.  Whltacre, 
Mod.    305,    87    Reprkit   1044,    3   IxU 
Raym.  1164,   92   Reprint   270. 

[a]  An  "nnooBadoiuiMe"  oontraot 
is  one  such  aa  no  man  In  his  senses 
and  not  under  a  delusion  would  make 
on  the  one  hand,  and  as  no  honest 
and  fair  man  would  accept  on  the 
other.  Wenninger  v.  Mitchell,  189 
Ho,  A.   420.  122   SW   1130. 


.74. .  See  statutory  provisions;  and 
Morrill  v.  Everson,  77  Cal.  114,  19  P 
190;  Lindley  v.  Blumberg,  7  Cal.  A. 
140.  S3  P  894. 

[a)  In  KonlBlaaa  (1)  under  the 
civil  code  the  consideration  "must 
be  serious"  and  "it  must  not  be  out 
of  all  proportion  with  the  value  o( 
the  thing.''  See  Civ.  Code  art  2464; 
and  Thlelman  v.  Gahlman,  119  La. 
360,  44  S  123;  Murray  v.  Bamhart, 
117  La.  1028,  1030,  42  S  489  (where 
the  court  said  that,  while  the  article 
of  the  code  recited  has  special  refer- 
ence to  the  price  of.  a  sale,  "the 
principle  It  Involves  is  not  peculiar 
to  sales"),  (2)  Lesion  is  the  injury 
suffered  by  one  who  does  not  receive 
a  full  equivalent  for  what  he  gives 
in  a  commutative  contract.  Smart  v. 
Blbbins,  109  La.  986,  34  S  49. 

76.  U.  S. — Erwln  v.  Parham,  12 
How.  197,  13  L.  ed.  962;  Cathcart  v. 
Robinson,  6  Pet.  264,  8  L.  ed.  120; 
Waterman  v.  Waterman,  27  Fed.  827 
[rev  on  other  grounds  144  U.  S.  394, 
407.  12  set  646,  650,  36  L.  ed.  479, 
484). 

Ala. — Stephenson  v.  Atlas  CoiX  Co., 
147  Ala.   432,   41   S   301. 

Ariz. — Stelnfeld  v.  Nielsen.  16  Arts. 
424,  449,  139  P  879  [cit  Cycf. 

CaL — ^Barry  v.  St.  Joseph's  Hos- 
pital, etc.,  48  P  68. 

Ky. — ^WooUums  v.  Horsley,  93  Ky. 
682,  20  SW  781,  14  KyL  642;  Cruise 
V.  Christopher,  6  Dana  181;  Beard  v. 
Campbell,  2  A.  K.  Marsh.  126,  12 
AmD   363. 

Md.— Felgley  v.  Feigley,  7  Md.  687, 
61   AmD  376. 

Mo. — Harrison  v.  Town,  17  Mo. 
287. 

N.  X— Phillips  V.  Pullen,  46  N.  J. 
Bq.  6.  16  A  9  raff  46  N.  J.  Eq.  830. 
16  A  91;  Shaddle  v.  Dlsborough,  30 
N.  J.  Eq.  370;  Ready  v.  Noakes,  29 
N.  J.  Eq.  49'?;  QiCord  v.  Thorn,  9 
N.   J.  Eq.   702. 

N.  M. — ^Fraser  v.  State  Sav.  Bank, 
18    N..  M.    340,    137    P    692. 

N.  Y. — Dunn  v.  Chambers,  4  Barb. 
376;  Hagan  v.  Ward.  38  Misc.  367. 
77  NTS  893  [aff  81  App.  Div.  636 
mem,  81  NYS  1128  mem,  and  86  App. 
Div.  620,  83  NYS  436  (aff  178  N.  Y. 
660  mem,  70  NE  1099  mem)]. 

N.  D. — Great  .Northern  R.  Co.  v. 
Sheyenne  Tel.  Co.,  27  N.  D.  266,  146 
NW'l062. 

Oh. — Galloway  v.  Barr,  12  Oh.  364. 

Pa. — Davidson  v.  Little,  22  Pa.  246, 
60  AmD   81. 

S.  C. — Gasque  v.  Small,  21  S.  C.  Eq. 
72. 

Va. — Crebs  v.  Jones,  79  Va.  881; 
Lowe  v.  Trundle,  78  Va,   66r 

Wash. — ^Tauatck  v.  Tauslck,  62 
Wash.   301.  100  P  767. 

W.  Va. — Deepwater  Council  No.  40, 
O.  U.  A.  M.  v.  Renlck,  69  W.  Va. 
343,  63  SE  B22;  Conaway  V.  Sweeney, 
24  W.  Va.   643. 

Wis. — Cooper  v.  Rellly,  90  Wis.  427, 
6t  NW  886;  Conrad  v.  Schwamb,  63 
Wis.   372.   19   NW  39B. 

Eng. — Harrison  v.  Guest.   6  De   G. 


M.  A  G.  424,  66  EngCh  831.  43  Re- 
print 1298;  Middleton  v.  Brown,  47 
L.  J.  Ch.  411;  Nott  V.  Hill.  1  Vem. 
Ch.  167,  28  Reprint  891:  Batty  v. 
Lloyd.  1  Vem.  Ch.  141,  28  Reprint 
374;  c;oles  v.  Trecothick,  9  V«».  Jr. 
234,  32  Reprint  692.  And  see  Borelt  v. 
Dann,  >  Hare  440,  450,  24  EngCh  440, 
67  Reprint  181  (where  Wlgram,  V.  C, 
said:  "Mere  Inadequacy  of  considera- 
tion is  not  a  ground  even  for  refus- 
ing a  decree  for  specific  performance 
of  an  unexecuted  contract  .  .  . 
and  still  less  can  It  be  a  ground  for 
rescinding  an  executed  contract.  Tho 
only  exception  which  I  believe  can 
be  stated  Is,  where  the  inadequacy  of 
conslileration  is  so  gross  as  of  Itself 
to  prove  fraud  or  imposition  on  the 
part  of  the  purchaser.  Fraud  In  the 
purchaser  is  of  the  essence  of  the 
objection  to  the  contract  in  such  a 
case"). 

See  further  Cancellation  of  Instru- 
ments i  36;  Specific  Performance  [8< 
Cyc  609]. 

"Where  the  contract  is  mutual 
equity  will  not,  other  than  in  ex- 
ceptlqnal  cases,  relieve  .from  the  con- 
tract obligations  merely  because  of 
what  may  seem  to  be  an  inadequa.te 
consideration."  Great  Northern  R. 
Co.  V.  Sheyenne  Tel.  Co.,  27  N.  D. 
266,  262,  146  NW  1062. 

[a]  to.  xfetMioe  to  oontneta  of 
liaMM,  the  factor  of  risk  and  hazard 
ia  such  a  disturbing  element  in  the 
estimation  of  value  that  courts  of 
equity,  when  inadequacy  alone  Is  In 
question,  will  refuse  to  interfere. 
Pennybacker  v.  Laidley,  33  W.  Va. 
624,   11   SE   39. 

78.  U.  S. — St.  Louis,  etc.,  R.  Co. 
v.  Phillips,  66  Fed.  86,  13  CCA  815: 
Bowman  v.  Patrick,  36  Fed.  138  [rev 
on  other  grounds  149  U.  S.  411,  18  SCt 
811,  866,  87  L.  ed.  7901;  Follett  v. 
Rose,  9  F.  Cas.  No.  4,900,  13  McLean 
882. 

Ala. — ^Burke  v.  Taylor,  94  Ala.  580. 
10  8  129;  Cofer  v.  Moore,  87  Ala. 
705,  6  S  806;  Judge  v.  Wilklns,  19 
Ala.  766. 

Cal.— Swan  v.  Talbot,  162  C^I.  142, 
94  P  288,  17  LRANS  1066;  Hick  v. 
Thomas,    90   Cal.    289,    27   P  208.    376. 

Fla. — Chaires  v.  Brady,  10  Fla. 
133, 

Ga. — McKinnon  v,  Henderson,  146 
Ga.  373.  89  SE  416:  Hoyle  v.  South- 
em  Saw  Works,  106  Qa.  123,  31  SE 
137;  Maddox  v.  Simmons,  31  Ga. 
612;  Wormack  v.  Rogers,  9  Ga.  60. 

111.— McUuUen  V.  Oabie.  47  111.  67. 

Ind. — Ooff  V.  Rogers,  71  Ind.  469; 
Brown  v.  Budd,  2  Ind.  442. 

Iowa. — Richardson  v.  Barrlck,  16 
Iowa  407;  Boyd  v.  Bills,  11  Iowa 
97:  Blake  v.  Blake,  7  Iowa  46. 

Kan. — Grindrod  v.  Wolf,  88  Kan. 
292,  16  P  691.  See  Botkin  v.  Living- 
stone,   21  Kan.   282. 

Ky. — Hunter  v.  Owens,  9  SW^  717, 
10  SW  376.  10  KyL  661;  Howard  v. 
Howard.  87  Ky.  616,  8  SW  411.  10 
KyL  478.  1  LRA  610:  Talbott  v. 
Hooser,  12  Bush  408;  Beard  v.  Camp- 
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neetion.  with  inadequacy  of  consideration,  the  pre^ 
sumption  of  nndue  influence  becomes  very  strong." 
Again,  where  the  parties  stand  in  a  confidential  re- 
lation, inadequacy  of  price  will  raise  a  presumption 
of  fraud." 

[$  240]  B.  Necessity  for  Consideration  to  Ap- 
pear on  Writing.  Except  when  required  by  some 
statute  the  eonsideraition  for  a  contract  need  not 
appear  on  its  face,  but  may  be  proved  by  parol  or 
inferred  from  the  terms  of  the  agreement."  Where 
a  statement  of  the  consideration  in  the  contract  is 
not  controverted,  it  amounts  to  prima  face'  evidence 
of  such  a  consideration  as  the  instrument  states." 
Hence,  where  a  contract  recites  the  payment  of  one 
dollar  as  its  consideration,  it  is  valid,  although  the 
sum  named  was  not  actually  paid,  since  it  creates 
an  obligation  to  pay  such  sum  which  may  be  en- 
forced by  the  other  party."  So  the  words  "for 
value  received"  in  a  written  contract  are  prima 


facie  evidence  of  a  sufficient  consideration;**  but 
they  do  not  necessarily  import  a  con^deration  in 
money,  for  a  promise  to  pay  in  the  future  may  be 
shown  to  have  been  the  consideration.**  And  not- 
withstanding the  admission  "for  value  received" 
the  writing  may  show  on  its  face  a  clearly  past  con- 
sideration, and  hence  no  legal  consideration."  A 
recital  in  a  contract  that  each  party  has  paid  to  the 
other  one  dollar  imports  no  consideration." 

[4  241]  F.  Contradicting  Statement  of  Consider- 
ation. Most  courts  hold  that  the  consideration  may 
be  shown  by  parol  to  be  different  from  that  ex- 
pressed in  the  agreement.** 

[i  242]  O.  Failure  of  Consideration*^—!;  Li 
CtaieraL  Strictly  speaking  there  can,  according  to 
many  respectable  authorities,  be  no  such  thing  as  a 
failure  of  consideration.**  A  promisor  either  re- 
ceives the  consideration  he  has  bargained  for  or  he 
does  not.**    If  he  does  not,  there  is  no  enforceable 


tMsIl.  S  A.  K.  Harsh.  12S,  IS  AmD 
362. 

Md. — Haines  t.  Haines,   6  Md.  4S6. 

Mo. — Chouteau  v.  Nuckolls,  20  Mo. 
442:  Holmes  v.  Freah,  9  Mo.  201. 

N.  J. — Shotwell  V.  Shotwell.  24 
N.  J.  Bq.  »78;  Qlfford  v.  Thorn,  6 
N.  J.  Bq.  702. 

K.  C. — Leonard  v.  Southern  Power 
Co.,  166  N.  C.  10,  70  SB  1061;  Potter 
V.  Bverltt.  42  N.  C.  1B2;  Green  v, 
Thompeon,  37  N.  C.  366. 

Oh. — Judy  V.  Louderman,  48  Oh. 
St.  662.  2»  NB  181;  Hough  v.  Hant. 
2   Oh.   4»5.   16  AmD  66». 

Pa. — Davidson  v.  Uttle^  22  Pa.  246. 
CO  AmD  81. 

Tenn. — Birdsong  v.  Blrdsong,  2 
Head  289;  Woodfolk  v.  Blount,  * 
Hayw.  146;  White  v.  Flora,  2  Overt. 
426 

Vt.— Mann  v.  Betterly,  21  Vt 
326. 

Wis. — ^Wheeler,  etc.,  Mfg.  Co.  v. 
Laus,  62  Wis.  636,  23  NW  17;  Fiaher 
V.  Shelver,  63  Wla.  498.  10  NW 
681;  Kuelkamp  v.  Hldding,  31  VHm. 
603. 

Bng. — Clarkson  v.  Haoway,  2  P. 
Wms.  203,  24  Reprint  700:  Morse  ▼. 
Boyal,  12  Ves.  Jr.  366,  33  Reprint 
134. 

See    Rogers    t.    Rogers,    2   OntWB 


673   [app  dlam  8   OntWR  63 7]  ^  and 
Ilation    of    Instru 

tnoe  [1 

[a]     Xt  la  tiM  fMMd  and   not   the 


Cancellation    of    Instrumenta    {    36; 
Specific  Performanoe  [86  Cyc  609]. 


inadequacy  whleh  Invalldatea  the 
contract.  Blake  v.  Blake.  7  Iowa 
46. 

<n.  Ala.— Martin  v.  MarUn,  26 
Ala.  660. 

Conn. — Lavette  v.  Sage,  29  Conn. 
677. 

Ga. — Maddoz  V.  SlmiiMnia,  31  Oa. 
.612. 

Ind. — ^Marshall  v.  BllUngsly,  7  Ind. 
260;  McConnack  v.  Malin.  6  Blackf. 
G09. 

Iowa. — Hale  v.  Kobbert,  109  Iowa 
128.  80  NW  308. 

Kan. — Balnter  v.  Fnlts,  16  Kan. 
323. 

Ky. — Wilson  v.  Oldham,  12  B.  Mon. 
65. 

Nebr. — Weeke  v.  Wortmann,  84 
Nebr.  217,  120  NW  933. 

N.  J. — Cole  V.  Cook,  6  N.  J.  Bq. 
627;  Crane  v.  Conklin,  1  N.  J.  Bq. 
346,  22  AmD  619. 

Or, — Scovll  V.  Barney,  4  Or.  288. 

Pa. — Springer's  App.,  Ill  Pa.  228, 
2  A  856. 

Vt. — Allen  V.  Allen,  79  Vt.  173,  64 
A  1110;  Mann  v.  Blitterly,  21  Vt.  326; 
Conant  ▼.  Jackson,  16  Vt.  336. 

Va. — Creba  v.  Jones,  79  Va.  381; 
Samuel  v.  Marsliall,  3  Leigh  (30  Va.) 
667. 

W.  Va. — ^Deem  v.  Phillips,  6  W.  Va. 
168. 

TB.  McCarthy  v.  McCarthy,  7 
Newfound!.  764.  See  Attorney  and 
Client  {  211;  Executors  and  Adminis- 
trators [18  Cyc  2871;  Ouardian  and 
Ward  [SI  Cyc  104];  Husband  and 
Wife    (21    ^e   1301]:    Parent    and 


Child  [29  Cyo  1667];  Tmets  [39  Cyo 
300]. 

79.  U.  8.— Itafltte  V.  Shawcross, 
12  Fed.   619. 

Conn,^ — Tingley  v.  Cutler,  7  Conn. 
291. 

Hawaii. — Clark  v.  Haekfeld,  16 
Hawaii  53. 

ni.— Ryaa  v.  Hamilton,  206  III.  191 
63  NB  781. 

Ind. — Boyee  v.  Royal  Stove,  etc., 
Co.,  46  Ind.  A.  469,  91  NB  32. 

Iowa. — Attlx  V.  Pelan.  5  Iowa  336. 

Ky.— Kelly  v.  Bradford,  3  Bibb 
317,  6  AmD  666. 

La. — ^Mouton  v.  Noble,  1  La.  Ann. 
192;  Louisiana  College  v.  Keller,  10 
La.  164;  Reguillo  v.  Lorente.  10  La. 
28, 

Me. — Cummings  v.  Dennett,  26  Me. 
397. 

Md. — Dryden  v.  Barnes,  101  Md. 
346.  61  A  342. 

Mass. — ^Arms  v.  Ashley,  4  Pick. 
71. 

Miss.- Barkley  v.  Haalao,  66  Misa. 
606. 

Mo. — Bartlett  v.  Watson,  1  Mo.  A. 
161. 

N.  T. — Thompson  v.  Blanchard,  3 
N.  T.  236;  Allen  v.  Jaqulsh,  21  Wend. 
628. 

Pa.— Holmes'  App..  79  Pa.  279. 

Vt. — ^Troy  Coafarenee  Academy  v. 
Nelson,  24  Vt.  186;  Patdiln  v.  Swift 
21  Vt.  292 

Que.— -Robertson  ▼.  Joiie%  8  L.  C. 
364. 

See  Hemandes  v.  Pemandes,  17 
Porto  Rico  103  (holding  statement 
not  conclusive);  Amy  v.  Amy,  16 
Porto  Rico  887  (holding  Inaccurate 
or  false  statement  not  to  invalidate 
the  contract). 

But  see  Texas,  etc,  K.  Co.  v. 
Avery,  19  Tex.  Civ.  A.  236,  46  SW 
897  (holding  that  a  oontraot  which 
recited  an  express  "and  other  con- 
siderations" is  without  consideration 
is  sulHclently  shown  where  the  ex- 
pressed consideration  was  lacking, 
unless  the  party  relying  thereon 
proved  an  additional  one). 

la]  ChitBelency  of  espnasiok^— 
(1)  '''It  is  usual  to  name  the  money 
consideration  In  the  first  part  of  a 
contract,  and  all  things  recited  there 
following  to  be  done  by  the  party 
to  receive  the  consideration,  whether 
in  the  same  or  other  sentences  there 
following,  are  referable  to  the  same 
consideration,  when  the  question  Is 
raised  as  to  what  the  consideration 
really  is  for  the  doing  of  anything 
promised  by  the  contract.  The  con- 
sideration need  not  be  repeated  in 
every  sentence  of  a  contract,  and  we 
see  no  reason  why  it  may  not  be 
expressed  in  the  last  sentence,  and 
have  reference  to  all  things  ex- 
pressed in  the  preceding  sentences." 
Elliott  V.  Northern  Trust  Co.,  178  III. 
A.  489,  446.  (2)  Where  a  writing 
recites  that  It  'was  entered  into  In 
consideration  of  another  agreement 
"executed"  to  the  promisor  on  the 
same  day.   It   shows  prima   taoie   a 


consideration,  as  the  execution  of  an 
agreement  tq  a  party  implies  its  de- 
livery to  him.  Lee  v.  Davis,  70  Ind. 
464.  (8)  The  word  "agree"  does  not 
Import  a  consideration.  Newcomb  v. 
Clark.  1  Den.  (N.  Y.)  226,  228. 
(4)  TTie  statement  in  a  letter  that 
';the  boy  William  Walker  tells  me 
that  he  owes  you  some  eighty  dol- 
lars, and  says  that  he  has  not  got 
the  money  to  pay  you.  If  he  and  his 
brother  go  up  with  me  according  to 
contract,  I  will  pay  you  the  money 
through  Howard  &  Johnson,  as  soon 
as  they  get  up  to  my  place"  does  Hot 
Import  a  consideration.  Barkley  v. 
Ranlan,  66  Hiss.  606,  609.  (5)  The 
mere  statement  In  a  written  guar- 
anty of  a  note  that  the  guarantor 
has  purchased  the  land  mortgaged  to 
secure  the  note  does  not  show  a  con- 
sideration. Parkman  v.  Brewster,  16 
Gray  (Mass.)  271.  (6)  A  recital  in 
a  contract  for  the  construction  of  a 
bridge,  to  the  effect  that  the  prom- 
isor is  interested  in  such  construc- 
tion, has  a  similar  etTect  to  a  state- 
ment that  the  contract  is  for  value 
received.  Orand  Isle  v.  Kinney,.  70 
Vt.   881,  41  A  130. 

50.  Spencer  v.  Potter,  86  Vt.  '1,  80 
A  821. 

51.  Tinsley  v.  Btowah  Power  Oj., 
197  Fed.  602;  Southern  Bell  Tel.,  etc^ 
Co.  T.  Harris,  117  Oa.  1001,  44  SB 
886. 

•■•  Ala. — Watklns  v.  C!anterbernr, 
4   Port   415,    417. 

Me.— Foss  V.  Norrls,  70  Me.  117; 
■Whitney  v.  Stearns.   16  Me.  394.        , 

Minn. — ^Frank  v.  Irgins.  27  MUin^ 
43,  6  NW  880. 

N.  T. — ^Bastem  Plank  Road  Co.  v. 
Vaughan,  14  N.  T.  546:  Hamilton  v. 
Hamilton,  127  App.  Dlv.  871,  112 
NTS  10;  Hinman  v.  Moulton, '  14 
Johns.  466;  Jerome  v.  'Whitney,  7 
Johns.  321. 

Tex. — Jones  v.  HoUlday,  11  Tex. 
412.  62  AmD  487. 

Vt— Thrall  v.  Newell,  19  'Vt.  202, 
47  AmD  682. 

88.  Osgood  V.  Bringolf,  32  Iowa 
265. 

B^  Hamor  v.  Moore,  8  Oh.  St  239, 
241. 

8S.  Velle  Motor  Car  Co.  v.  Kop-' 
meier  Motor  Car  Co.,  194  Fed.  324, 
114  CCA  284. 

88.  Parol  evUenee  to  eoatrovert 
oonslderatloa  see  Evidence  [17  Cyo 
6481. 

87.  Oroas  referenoesi 

As   ground   for  rescission   see   Infra 

«  669. 
Failure  to  perform  see  infra  il  767- 

788. 
Nonexistence  of  subject  matter  see 

infra  i    264. 
Recovery     of     money    advanced     on 

consideration    which    subsequently 

failed  see  Money  Received  [27  Cyc 

856]. 

88.  Hurlburt  v.  Kephart  50  Colo. 
353.   362.  115  P  621   [quot  Cycj. 

88.  Hurlburt  v.  Kephart.  50  Colo. 
363,  362;  116  P  621   [quot  Cyc]. 
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agreement,  for  there  ia  no  consideration.'"  If  the 
promisor  gets  what  he  bargains  for  there  is  no 
failure  of  consideration,"  although  what  he  receives 
becomes  less  valuable  or  of  no  value  at  all.**  Fail- 
ure of  consideration  is  in  fact  sunply  want  of  con- 
sideration." Nevertheless  it  is  laid  down  in  a  num- 
ber of  cases  that  when  the  consideration  for  a 
promise  wholly  fails  the  promise  is  without  con- 
sideration and  unenforceable.**  But  this  must  mean 
that  in  a  contract  with  an  executory  consideration, 
the  execution  of  the  consideration  is  a  condition 
precedent  to  the  liability  on  the  promise,  and  the 
failure  to  execute  the  consideration  discharges  the 
promisor."'  Where  the  consideration  fails  because 
of  impossibility  of  performance  the  promise  is  un- 


enforceable.** It  has  also  been  held  that  failure  of 
consideration  may  be  pleaded  as  a  defense  in  the 
case  of  a  promise  made  under  a  supposed  legal 
liability  whi«h  did  not  in  fact  exist*^  in  case  of  the 
failure  of  title  to  a  chattel  sold,**  and  in  case  of 
total  failure  of  the  title  to  land  sold.** 

[$  243]  2.  Partial  FaUar*  of  CfMisid«ration. 
When  there  is  a  failure  of  a  part  of  a  lawful  con- 
sideration^ the  part  which  failed  is  simply  a  nullity 
and  imparts  no  taint  to  the  residue.  In  such  a  case, 
as  no  particular  amount  of  consideration  is  re- 
quired, the  promise  may  be  enforced.  In  other 
words  if  there  is  a  substantial  consideration  left  it 
will  still  be  sufScient  to  sustain  the  contract.*  In 
some  states,  however,  the  statute  makes  a  partial 


80.  Hurlburt  v.  Kaphart,  50  Colo. 
163.   362.  116  P  621   [quot  Cyo]. 

91.  u.  S. — Casserleigh  v.  Wood, 
119  Fted.  308.  56  CCA  212. 

Ala. — Mertlns  v.  Hubbell  Pub.  Co., 
1»0  Ala.  811,  67  S  276. 

Ark. — Roberts  v.  Chatwln,  108  Ark. 
562.   158   SW  497. 

Colo. — Hurlburt  v.  Kephart,  60 
Colo.  363,  362.  116  P  62f^[quot  Cyc3. 

D.  C. — Brown  v.  Ohio  Nat,  Bank,  18 
AlPp.  698. 

Ind.— Soott  V.  Scott,  105  Ind.  684. 
6  NE  397;  Chicago,  etc.,  R.  Co.  v. 
Derkes,  lOl  Ind.  620,  3  NES  2I»; 
Williamson  v.  Hltner.  79  Ind.  288; 
Baker  v.  Roberts,  14  Ind.  662. 

Mass. — Palmer  v,  Gulllow,  224 
Mass.  1,  112  NE  493. 

N.  T. — Metzger  v.  Edson,  26  Mlse. 
236,  66  NTS  61. 

N.  C— Johnston  v.  Smith.  86  N.  C. 
498. 

R.  I. — ^Harrlnarton  t.  Imw,  90  A  660. 

[a]  aiiurtwwioin.'  (1)  Whether  a 
contract  rests  on  a  valuable  con- 
sideration, or  otherwise,  must  be  de- 
termined by  conditions  as  they  exist 
when  it  is  made;  and  if  the  prom- 
isor supposes  that  the  thlngr  which 
he  seeks  to  obtain  and  promises  to 
I>ay  for  will  be  bene&cial  to  him  he 
cannot  avoid  his  promise  on  the 
strength  of  a  subsequent  discovery 
that  it  was  really  nonessential  or  of 
no  value.  Casserlelgh  v.  Wood.  119 
Fed.  308,  66  CCA  212.  (2)  Where 
defendant  contracted  to  pay  a  speci- 
fied sum  for  an  advertising  card  In 
SlaintiS's  legal  directory,  it  was  no 
efense  that  it  brought  him  no  busi- 
ness. Uertins  v.  Hubbell  Pub.  Co., 
190  Ala.  311,  67  S  275.  (3)  If  a  con- 
ditional promise  is  a  consideration, 
the  failure  of  the  condition  is  not  a 
failure  of  the  consideration.  Gutlon 
V.  Marcus.  166  Mass.  835.  43  NB  128. 
(4)  Where  the  parties  knew  that  the 
promisor  was  working  to  perfect  an 
invention,  and  the  promisee  loaned 
money  for  which  the  promisor  agreed 
to  give  shares  of  stock  In  a  corpora- 
tion to  be  formed  to  build  the  ma- 
chine, and  to  set  aside  from  their 
dividends  other  shares  to  repay  the 
promisee,  and  thereafter  the  prom- 
isor worked  diligently  to  perfect  the 
invention,  but  failed,  there  was  no 
failure  of  consideration.  Palmer  v. 
Quillow,  224  Mass.  1,  112  NE  493. 
(6)  Where  a  contract  for  aeroplane 
exhibitions  provided  for  an  advance 
payment  on  the  arrival  of  the  ma- 
chine at  the  place  of  exhibition, 
plalntMt  is  not  entitled  to  recover 
such  advance  payment  on  the  ground 
of  failure  of  consideration,  where 
defendant  failed  to  make  the  number 
of  flights  required  by  the  contract 
after  her  arrival.  Harrington  v. 
Law.  (R.  I.)  90  A  660. 

Worthless  obaraoter  of  pzopezty 
•old  see  Sales  [36  Cyc  539]. 

Ttaasfer  of  or  llo«nse  widsr  Told 
fmtaalt  see  Patents  [30  Cyo  962]. 

93.     See  infra  |  244. 

93.  Hurlburt  v.  Kephart.  60  Colo. 
353.  362,  116  P  621  [quot  Cyc]. 

94.  U.  S. — Weed  v.  Centre,  etc.,  R. 
Co..  138  Fed.  474. 

Ark. — Sorrells  v.  McHenry,  88  Ark. 
127. 


-Hopkins  V.   Hinkley,   61   Md. 


Oa. — ^Powell  V.  Subers,  67  Qa.  448; 
Morrow  V.  Hanson,  9  Oa.  898^64  Am 
D  846. 

Ill.--Jonea  v.  Buffam.  60  111.  877. 

Ind.— SUte  v.  Illyes,  87  Ind.  406; 
Jones  v.  Hathaway,  77  Ind.  14;  Jeff- 
ries V.  lAmb.  78  Ind.  202. 

Iowa. — Snyder  v.  Kurts,  61  Iowa 
693.  16  NW  722;  Simpson  Centenary 
College  V.  Bryan,  69  Iowa  298. 

Kan. — Thompson  v.  Wheeler,  etc 
Mfg.  Co.,  29  Kan.  476;  Dodge  v. 
Gates,  27  Kan.  762. 

La. — Sentell  v.  Bonner,  Mann.  Un- 
rep.  Cas.  845. 

Md.— 1 
584 

Mass. — ^Hodgklna  v.  Moulton,  100 
Mass.  309;  Rice  v.  Oodderd,  14  Pick. 
298. 

Mich.— Gibson  ▼.  Pelkle,  87  Mich. 
880. 

Mo. — Brown  ▼.  Weldon,  99  Uo.  564, 
18  SW  842;  Hacker  v.  Brown.  81  Ho. 
68. 

N.  T.^^ause  ▼.  Commonwealth 
Trust  Co-  196  N.  T.  184,  89  NE  478, 
24  LRANS  967  [aif  124  App.  Dlv.  488. 
108  NTS  1080  (afr  66  Misc.  110.  106 
NTS  288)];  Ward  v.  Textile  Commn. 
Co.,  139  App.  Dlv.  109,  128  NTS  918; 
Preoht  V.  Howard.  110  App.  Dlv.  680, 
97  NTS  468  [alt  187  N.  T.  186,  79  NE 
847,  9  LRANS  483] ;  Westervelt  v. 
Puller  Mfg.  Co..  13  Daly  862;  Oilmar- 
tln  V.  Van  Horn,  107  NTS  131. 

Pa. — Arnold  v.  Stoner,  18  Fa.  Su- 
per. 537. 

Tex. — House  v.  Kendall.  65  Tex. 
40:  Nelson  v.  San  Antonio  Tract.  Co., 
(div.  A.)  142  aw  146. 

Wash. — Ames  v.  BUnnear,  42  Wash. 
80,  84  P  629. 

ESng. — TemPleman  t.  Cooquerel,  57 
Sol.  J.  405. 

Alta.^Butterflflld  ▼.  COrmack,  IS 
DomLR  817,  26  WestLR  457. 

B.  C— Barrett  v.  Elliott  10  B.  C. 
461. 

Ont. — ^E^atherstone  v.  Van  Allen, 
12  Ont  A.  133. 

HeMttalile  lastraaMata  see  Bllla 
and  Notes  {  1017. 

M.  See  Maginn  t.  Lancaster,  100 
Mo.  A.  116,  73  SW  868:  McLaurin 
V.  Cuba  Co.,  87  App.  Div.  668.  84  NTS 
626;  Allyn  v.  Hopkins.  26  App.  Div. 
424.  49  NTS  640. 

Dlachaice  of  eontraot  see  Infra 
H  733-788. 

9d.    Ind. — Gregory  v.  Arma,  48  Ind. 

A.  562.   88   NE  196. 

Iowa. — Roush  v.  Gesman,  126  Iowa 
493,    102   NW   496. 

Me. — Savage  v.  Whltaker,  16  Me. 
24. 

Md. — ^Benson  v.  Ketchum,  -14  Md. 
331 

Tex.— <;ro«ler  v.  Carr,  11  Tex. 
876. 

B.    C. — Manley    v.    Mackintosh,    10 

B.  C.   84. 

Ont — McKenna  v.  McNamee,  14 
Ont  A.  339. 

Compare  Woodward  v.  Cowing,  18 
Mass.  216  (where  plaintiff  paid  money 
to  an  offloer  of  a  privateer  for  a 
share  of  the  prises  she  might  take 
during  a  cruise  on  which  she  was 
then  bound;  soon  after  news  of  peace 
arrived,  and  prevented  the  proposed 
cruise    and    it    was    held    that    the 


money  so  paid  could  not  be  recovered 

back,    as    paid    on    a    consideration 

which  had  failed). 

IHaehacv*  hr  !iii|>»>f  tWH^  of  : 


foiBiaaoe  see  Infra  i|  708-7'16. 

97.  U.  3. — Curranel  v.  McQueen,  6 
F.  Caa.  No.  8,488,  2  Paine  109:  Offutt 
V.  Parrott  18  F.  Cas.  No.  10,468,  1 
Cranch  C.  C.  164. 

'  Ala.— MauU  v.  Vaughan.  48  Ala. 
184:  Kenan  v.  HoUoway,  16  Ala.  58. 
58  AmD  162. 

IlL— Koenlg  v.  Haddix.  31  IIL  A. 
63, 

Me. — Andrews  v.  Andrews,  tt  He. 
178. 

Mass.— Cabot-  ▼.  Hasklna,  S  Pick. 
88. 

98.  See  Sales  [86  Cyc  641}. 

99.  See  Vendor  and  Purchaser  (89 
Cyo  1212.    19241. 

1.  OonaldexatloB  partly  lacal  and 
paxtljr  Ojtfl  see  infra  i   471. 

9.  U.  S. — Robertson  v.  Gordon.  226 
U.  S.  811,  88  set  106,  57  L.  ed.  286; 
In  re  Desnoyers  Shoe  Co.,  810  Fed. 
683    [an  284   Fed.    372,    140    CCA    68]. 

Ark. — Desha  v.  Robinson,  17  Ark. 
228. 

Ind. — Searce  v.  Gall,  82  Ind.  265; 
Case  V.  Ottim.  77  Ind.  566;  Green  ▼. 
Green.   82   Ind.    276. 

Iowa. — Gait  v.  Provan,  181  Iowa 
277,  108  NW  760;  Wilson  v.  Webster. 
Morr.    312,    41    AmD   830. 

Ma. — ^Hodgdon    v.    Golder,    75    Me.  ' 
298. 

Mass.— Lund  v.  Smith,  191  Mass. 
478.  77  NE  898;  Poison  v.  Stewart 
167  Mass.  211,  46  NE  787,  67  AmSR 
462,  36  LRA  771;  Gilmore  v.  Aiken. 
118    Mass.    94. 

Mich. — Alderton  ▼.  WilUanis.  13> 
Hleh.  296,  102  NW  758;  Valley  City 
Hillinff  Co.  V.  Prange.  123  Mich.  Sll. 
81  NW  1074;  Wealeyan  Seminary  v. 
Fisher,  4  Mich.  616;  Hunt  v.  Thorn. 
2  Mich.  21S. 

Miss. — Cotton  V.  McKensie,  ST  Mias. 
418. 

Mo. — Drummond  Realty,  etc.,  Co.  v. 
W.  H.  Thompson  Trust  Co.,  178  SW 
479;  Wilson  v.  Crosnoe,  63  Mo.  A. 
241.  See  Clemens  v.  Dryden.  6  Mo. 
A.  697    mem. 

N.  J.— Allen  V.  U.  S.  Bank,  20  N.  J. 
L.  620. 

N.  T. — ^Washburn  v.  Wilson,  48 
N.  T.  Super.  169;  Payne  v.  Ladueb  1 
Hill   116. 

N.  C. — Johnston  v.  Smith,  80  N.  C 
498;  Evans  v.  Williamson,  79  N.  C. 
86. 

Pa.— Martin  v.  Hist  6  Phila.  236. 

Tex. — ^Beaumont  Tract  Co.  ▼.  T«x- 
arkana,  etc.,  R.  Co.,  103  Tex.  49,  188 
SW  124  [questions  cert  (Civ.  A.)  124 
SW  9871. 

Vt — ^Burton  v.  Schemerhom.  21  Vt 
289. 

Ont — Shurie  v.  White,  12  Ont  L. 
64,    7   OntWR   778, 

See  Llong  v.  Hiiola.  19  Philippine 
57  (holding  that  an  obligation  which 
is  distinct  and  separate  and  sup- 
ported by  a  legal  consideration  may 
be  enforced,  and  la  in  no  way  af- 
fected by  another  alleged  obligation 
between  the  parties  which  la  without 
consideration,  or  is  supported  only 
by  one  that  Is  false). 

[a]     XUnstiktloa. — ^Where  a  person 


For  later  < 


a,  dsvelopmaats  and  aluarss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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failure  of  eonsideratioa  a  ground  for  reacission.' 
Even  in  the  absence  of  a  atatnte  if  the  diminution 
or  failure  is  such  as  in  effect  and  reality  to  take 
away  all  the  vahie  of  the  consideration  it  will  be 
regiuxled  as  having  wholly  failed*  And  a  partial 
failure  of  consideration  has  been  held  a  good  de- 
fense pro  taato  in  some  cases.' 
[$  244]  S.  Snbseauent  Depredation  in  Value.  If 


there  is  oonsideiation,  the  fact  that  it  subsequently 
diminishes  in  value  or  becomes  of  no  value  at  all 
cannot  relieve  the  prcMnisor  from  liability  on  his 
promise,"  as  when  a  note  sold  afterward  becomes  of 
no  value,'  stock  purchased  becomes  worthless,*  or  a 
house  rented  for  a  term  is  destroyed  before  the  end 
of  the  term." 


Vn,  REAUTY  OF  OONSBlTr 


[4  245]  A.  In  QeneraL  Since  mutual  consent 
is  essential  to  every  agreement,  and  agreement  is 
generally  essential  to  contract,  there  can  as  a  rule 
be  no  binding  contract  where  there  is  no  real  con- 
sent. Apparent  consent  may  be  unreal  because  of 
mistake,"  misrepresentation,'^  fraud."  duress,"  un- 
due influence,"  or  mental  incapacity." 

[f  246]  B.  Mistake'*— 1.  Definition.  Mistake 
is  occasioned  by  ignorance  or  misconception  of 
some  matter,  under  the  influence  of  which  an  act  is 
done;  it  arises  where  one  of  the  parties  does  not 
mean  the  same  thing  as  the  other,  or  where  one 
or  both,  while  meaning  the  same  thing,  form  un- 
true conclusions  as  to  the  subject  matter  of  the 
agreement."  A  mistake  of  fact  takes  place  when 
some  material  fact  which  really  exists  is  unknown, 
or  when  some  essential  fact  which  is  supposed  to 
exist  really  does  not  exist.'* 


Momentary  forgetfnlness  of  a  known  fact  is  not 
relievable  as  a  mistake.'" 

[i  247]  2.  Effect  in  GeneraL  Mistake  does  not 
of  itself  affect  the  validity  of  contracts  at  alL^ 
But  mistake  may  be  such  as  to  prevent  any  real 
agreement  from  being  formed,  in  which  case  the 
agreement  is  not  merely  voidable,  as  in  the  case  of 
fraud,"  but  is  absolutely  void,  both  at  law  and  in 
equity.**  Or  mistake  may  occur  in  the  expression 
of  a  real  ag^reement,  in  which  case,  subject  to  rules 
of  evidence,  the  instrument  m&y  be  reformed  in 
equity.** 

[{  248]  3.  Agreement  Presmned  from  Assent. 
The  general  rule  of  law  is  that  a  person  is  bound 
by  an  agreement  to  which  he  has  assented,  where 
this  assent  is  uninfluenced  by  fraud,  violence,  undue 
influence,  or  the  like,  and  he  will  not  be  permitted 
to  say  that  he  did  not  intend  to  agree  to  itis  terms.** 


agreed  to  advertise  defendants' 
whisky  under  a  certain  name  and 
label,  defendants  acrreelnK  to  make 
Euch  whisky  and  to  pay  for  the  ad- 
vertising, and  the  whisky  was  so 
advertised  until  defendants  stopped 
the  advertising  by  reason  of  the 
fact  that  the  name  adopted  had 
been  previously  used  by  another 
liquor  dealer,  there  was  no  failure  of 
consideration  excuslnr  defendant 
from  paying  for  the  advertising  al- 
ready done.  Lund  v.  Smith,  191  Mass. 
473.    77   UE   898. 

a.  See  statutory  provisiona;  and 
see  infra  i  6S*. 

4.  Clark  V.  Continental  Impr.  Co., 
S7  Ind.  1S6;  Carlisle  v.  Terre  Haute, 
etc..  R.  Co.,  6  Ind.  316;  Stansberry  v. 
Horcan,  <  T.  B.  Hon.  (Ky.)  306; 
Corliss  V.  Putnam,  37  Vt.  119.  See 
New  Orleans  Polo  Club  v.  New  Or- 
leans Jockey  Club>  128  La.  1044.  55 
S  6(8  (holding  that  where  the  con- 
sideration of  a  contract  is  stated  to 
be  that  the  members  of  plaintiff  club 
shall  loin  defendant  club,  the  fact 
that  defendant  derived  some  benefit 
from  the  social  standing  of  the  mem- 
bers of  plaintiff  is  merely  incidental, 
and  the  failure  of  some  of  the  mem- 
bers of  plaintiff  to  Join  the  defendant 
club  is  a  failure  of  consideration 
which  was  not  cured  by  an  in- 
cidental advantage  derived  from  the 
social  standing  of  the  members  of 
plaintiff  olub). 

5.  Ala. — ^Eivans  v.  Murphy,  1  Stew. 
A  P.  226. 

Conn. — Padflc  Iron  Works  v.  New- 
hall,  34  Conn.  67. 

Ga. — ^Doebler  v.  Waters,  30  Ga.  344; 
Tompkins  v.  Tigner,  17  Ga.  103. 

Iowa. — City  Deposit  Bank  v.  Green, 
138  Iowa  156,  159,  116  NW  893  [cit 
Cyc]. 

Ky. — Baylor  v.  Morrison,  8  Bibb 
103. 

Me. — Polsom  v.  Mussey,  8  Me.  400, 
23  AmD  622. 

Minn. — Gunn  v.  McAlplne,  125 
Minn.   343.    147   NW   111. 

Mo. — Oamache  v.  Grimm,  23  Mo, 
38;  Smith  v.  Busby,  15  Mo.  387,  57 
Aml>  207;  Barr  v.  Baker,  9  Mo. 
860. 

N.  J.— -United,  etc..  Rubber  Mfg. 
Co.  V.  Conard,  80  N.  J.  L.  286,  78  A 
203.   AnnCaBl912A    412. 

N.  T. — Marston  v.  Swett,  66  N.  T. 
206,  23  AmR  43;  New  York  Universal 
Audit  Co.  V.  Cameron.  169  App.  Dlv. 
879.  15S  NTS  102S;  Carter  v.  Ham- 
Uton.  11  Barb.  147. 

[13  C.  J.— 24] 


Oh. — Buckhart  v.  Klein,  7  Oh.  Dec 
(Reprint>   100,   2  Cine.   L.  Bui.   72. 

Tex. — ^Marlow  v.  King,  17  Tex.  177; 
Jef  Chalson  Townslte  Co.  v.  Beau- 
mont Sawmill  Co.,  (Civ.  A.)  133  SW 
714. 

Wis. — Peterson  v.  Johnson,  22  Wis. 
21.  94  AmD  581. 

Oonatdaratloa  of  note  or  Mil  of 
•■oluuws  see  Bills  and  Notes  i  1023. 

6.  Ala/— Blackman  v.  Dowling,  63 
Ala.  304. 

Cal. — Bean  v.  Proseus,  81  P  49. 

Colo. — Hurlburt  v.  Kephart  60 
Colo.  353,  862,   115  P  621  fquot  CjrcJ. 

Ga. — Daniel  v.  Tarver,  70  Ga.  203; 
Dowdy  v.  McLellan,  62  Ga.  408. 

Ill, — Eniiott  V.  Northern  Trust  Co., 
178  111.  A.  439. 

Ind. — Smock  v.  Plerson,  68  Ind.  405, 
34  AmR  269;  Potter  v.  E^amest,  46 
Ind.  416. 

Ky. — Smith  v.  Gower,  2  Duv.  17. 
•     Me. — Varney   v.   Bradford,    86    Me. 
510,  SO  A  115. 

Miss. — ^Byme  v.  Cummings,  41 
Miss.  192. 

Mo.— Hill  v.  Dillon,  176  Mo.  A. 
192,  202,  161   SW  881   [quot  Cyc], 

Pa. — Pittsburg  Stove,  etc.,  Co.  v. 
Pennsylvania  Stove  Co.,  208  Pa.  37, 
67  A  77. 

S.  C. — ^Kerchner  v.  Gettys,  18  S.  C. 
621. 

Tenn. — Topp  v.  White,  12  Helsk. 
166;  Taylor  v.  Mayhew,  11  Helsk. 
596. 

Vt. — Perry  v.  Buckman,  33  Vt  7. 

[a]  Wlisrs  a  party  to  a  ooatxact 
dMitroT*  tb*  coaaldsratlOB  which  he 
has  received,  he  canot  escape  liabil- 
ity on  the  plea  of  failure  of  con- 
sideration. Simmons  v.  Sefrit, 
(Iowa)    125  NW  93. 

7.  Rice  v.  Grange.  131  N.  T.  149, 
30  NEl  46. 

8.  Gore  v.  Mason,  18  Me.  84; 
Schreyer  v.  Holborrow,  26  Hun  (N. 
T.)  468;  Pittsburgh  Stove,  etc..  Co. 
V.  Pennsylvania  Stove  Co.,  208  Pa. 
37,  67  A  77.  See  White  v.  Butler 
Univ.,  78  Ind.  685. 

9.  See  Landlord  and  Tenant  [24 
Cyc   1166]. 

10.  See  infra  |i  246-271. 

11.  See  Infra  It  272-278. 
la.  See  infra  H  279-309. 

13.  See  infra  It  310-326. 

14.  See  infra  i{  326-338. 

16.  See  Drunkards  [14  Cyc  1108); 
Insane  Per.sons  [22  Cyc  1194]. 

18.  SUstaks  in  tnuismSssloii  of 
offer  or  aoceiytMioe  try  telegrapb  see 
supra  i  114. 


IT.  Freeman  v.  Croom,  172  N.  C. 
524,  627.  90  SB  623  fquot  Cyc] :  Anson 
Contr.  p  127.  To  same  effect  Citizens' 
Bank  V.  James.  26  La.  Ann.  264;  Sher- 
wood V.  Walker,  66  Mich.  668,  33  NW 
919,  11  AmSR  631;  Curry  v.  Greffet, 
116  Mo.  A.  364,  90  SW  1166;  Raffles 
V.  Wlchelhaus,  2  H.  &  C.  908,  159 
Reprint  375,  6  ERC  198:  Couturier 
V.   Hastle.    6   H.    L.    Cas.   673.    10   Re- 

Srint  1065,  6  KRC  204:  Murray  ▼. 
enkins,  28  Can.  8.  C.  666. 

18.  Freeman  v.  Croom,  172  N.  C 
524,  90  SE  623. 

[a]  Btatntory  deflaltion. — "Mistake 
of  fact  Is  a  mistake  not  caused  by 
the  neglect  of  a  legal  duty  on  the 
part  of  the  person  making  the  mis- 
take, and  consisting  in:  (1)  an  un- 
conscious ignorance  or  forgettulness 
of  a  fact  past  or  present,  material  to 
the  contract;  or,  (2)  belief  In  the 
present  existence  of  a  thing  material 
to  the  contract,  which  does  not  exist, 
or  In  the  past  existence  of  such  a 
Uilng,  which  has  not  existed."  See 
S.  D.  Rev.  Civ,  Code  |  1206.  And  see 
Iowa  L.  &  T.  Co.  V.  Schnose,  19  S.  D. 
248,  103  NW  22,  9  AnnCas  255. 

1».  Pickett  V.  New  York  Fidelity, 
etc.,  Co.,  60  S.  C.  477.  38  SE  160,  629. 

ao.  Freeman  v.  Croom.  172  N.  C, 
524,  627.  90  SE  623  [quot  C^c];  Pol- 
lock Contr.  p  383.  See  Hunter  v. 
Walters,  L.  R.  7  Ch.  76. 

21.    See  infra  I  303. 

33.  Ga. — Singer  v.  Grand  Rapids 
Match  Co.,  117  Ga.  86,  43  SE  755. 

111.— Rupley  V.  Doggett,  74  III.  351. 

Iowa. — Eldorado  Jewelry  Co.  V. 
Darnell',  135  Iowa  655,  113  NW  844. 
124  AmSR  309. 

Mass. — Kyle  v.  Kavanagh,  lOS 
Mass.  356,  4  AmR  560. 

Mich. — Sherwood  v.  Walker,  64 
Mich.  668,  33  NW  919,  11  AmSR  531. 

N.  C. — Freeman  v.  Croom,  172  N. 
C.  624.  527,   90  SE  523   [quot  Cyc]. 

Porto  Rico. — Agostinf  v.  Phllippi, 
16  Porto  Rico  630. 

Bng. — Cundy  v.  Lindsay,  8  App. 
Cas.  459,  6  ERC  211;  Foster  v.  Mac- 
Kinnon, L.  R.  4  C.  P.  704;  Couturier 
v.  Hastle,  6  H.  L.  Cas.  673,  10  Re- 
print 1065,  6  ERC  204. 

Que. — Cyr  v.  Lecours,  47  Que.  Su- 
per. 86. 

33.  See  Reformation  of  Instru- 
ments [34  Cyc  908]. 

34.  Ala. — Cannon  v.  Lindsay,  85 
Ala.  198,  3  S  676.  7  AmSR  38. 

Mass. — Soley  v.  Jones,  208  Mass. 
661,  95  NE  94. 
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[i  249]  4.  Effect  of  Signing  Written  Instnunent 
— a.  In  OeneraL  As  a  general  rule  a' peison  cannot 
avoid  a  vrtiten  contract  into  which  he  has  entered 
on  the  ground  that  he  did  not  attend  to  its  terms, 


N.  H. — Wobum  Nat.  Bank  v. 
WoodB.  77  N.  H.  172.  89  A  491:  PJper 
V.  Boston,  etc.,  R.  Co.,  76  N.  H..A6, 
76  A  1041. 

N.  J. — ^Plvey  V.  Pennsylvania  R, 
Co.,  67  N.  J.  L.  627,  62  A  472. 

N.  C. — ^Leonard  v.  Southern  Power 
Co.,  165  N.  C.  10,  70  SB  1061;  Borden 
▼.  Rlohmond,  etc,  R.  Co..  lit  N.  C. 
670,  18  SB  392.  37  AmSR  632. 

R.  I.— Well  V.  Quidntck  Mfg.  Co., 
<>  R.  I.  68.  80  A  447. 

Eng. — Hunter  v.  Walters,  L.  R.  7 
Ch.  76;  Tamplin  v.  James,  16  Ch.  D. 
216. 

as.  U.  S.— Upton  V.  Trlbllcook,  «1 
U.  S.  46,  2S  t..  ed.  203;  Hlokman  T. 
Sawyer.  216  Fed.  281,  132  CCA  426: 
Muller  V.  Kelly,  116  Fed.  646  [rev  on 
other  grounds  126  Fed.  212,  60  CCA 
1701;  Wagner  v.  National  L.  Ins. 
CO..  90  Fed.  896,  88  CCA  121;  Chi- 
cago, etc.,  R.  Co.  ▼.  BeUlwlth,  88 
Fed.  437,  28  CCA  868;  Royston  v. 
Miller,  78  Fed.  60;  Lumley  v.  Wa- 
bash R.  Co.,  71  Fed.  21  [rev 
on  other  grounds  76  Fed.  66,  22 
CCA  601;  Fireman's  Fund  Ins.  Co.  ▼. 
Norwood,  69  Fed.  71,  16  CCA  136; 
McKay  v.  Jackman,  17  Fed.  641; 
BlUcott  Mach.  Co.  v.  U.  S.,  48  Ct-  CI. 
469. 

Ala. — Lester  v.  Walker,  172  Ala. 
104.  66  S  619;  St.  Ix)uls,  etc..  R.  Co. 
V.  Cavender,  170  Ala.  601,  64  S  64; 
Birmingham  R.,  etc.,  Co.  v.  Jordan, 
170  Ala.  630.  64  S  280;  Prestwood  v. 
Carlton.  162  Ala.  327,  SO  S  264;  Rose 
V.  L.ewla.  157  Ala.  521,  48  S  105;  Mar- 
tin V.  Smith,  116  Ala.  639  22  S  917; 
Terry  v.  New  York  Mut.  L.  Ins.  Co., 
116  Ala.  242.  22  S  682;  Campbell  v. 
Larmore,  84  Ala.  499.  4  S  693;  Goet- 
ter  V.  Pickett,  61  Ala.  387;  Swift  v. 
Fltzhugh,  9  Port.  39;  Alosl  v. 
Birmingham  Waterworks  Co.,  1  Ala. 
A.  630,  65  S  1029. 

Ark. — Stone  v.  Prescott  Special 
School  Dlst.  No.  14,  119  Ark.  668.  178 
SW  399;  Ingram  v.  Coleman.  110  Ark. 
632,  160  SW  886;  Mitchell  Mfg.  Co.  v. 
Kempner,  84  Ark.  349,  106  SW  880: 
Pratt  V.  Metsger,  78  Ark.  177,  96  SW 
451. 

Cal.— Klmmell  v.  Skelly,  ISO  Cal. 
B66,  62  P  1067:  Sllva  v.  Sllva,  (_A) 
162  P  142;  Eldrldge  v.  Mowry,  24  Cal. 
A.  183,  140  P  978. 

Conn. — Kornblau  v.  McDermott,  90 
Conn.  624,  98  A  687. 

D.  C. — Baltimore,  etc.,  R.  Co.  ▼. 
Morgan,  86  App.  196;  Toledo  Comput- 
ing Scale  Co.  v.  Garrison,  28  App. 
24l.  249:  Whiting  T.  Davldge.  23  App. 
166:  KilWum  V.  King.  6  D.  C.  310. 
.  Ga. — ^Trultt-Sllvey  Hat  Co.  v.  Cal- 
laway. 180  Ga.  iSI,  61  SE  481: 
Rounsaville  v.  Leonard  Mfg.  Co..  127 
Ga.  785.  66  SE  1030;  Harrison  v.  WHt 
son  Lumber  Co..  119  Ga.  6.  46  3E  730: 
Georgia  Medicine  Co.  v.  Hyman,  117 
Ga.  861,  46  SB  288;  Parker  v.  Par- 
rlsh.  18  Ga.  A.  268,  89  SE  381:  Potts 
V.  Riddle,  6  Ga.  A.  378,  63  SE  258. 

Hawaii. — Cummins  v.  Carter,  17 
Hawaii  71,  79  [clt  Cycl. 

111. — Black  V.  Wabash,  etc.-  R.  Co., 
Ill  111.  351.  53  AmR  628  [rev  11  111. 
A.  465];  Llnlngton  v.  Stronp,  107  HI. 
296:  Guerra  v.  Rocco,  181  111.  A.  628; 
Hair  T.  Johnson.  36  III.  A.  562;  Whee- 
ler T.  Long,  8  in.  A.  463. 

Ind. — Zenor  v.  Johnson,  107  Ind. 
69,  7  NE  751:  Keller  v.  Orr.  106  Ind. 
406,  7  NE  195:  Robinson  v.  Glass,  94 
Tnd.  211;  Williamson  v.  Hltner,  79 
Ind.  233;  American  Ins.  Co.  v.  Mc- 
Whorter.  78  Ind.  136;  RoKers  v.  Place, 
29  Ind.  577;  Wood  v.  Wack,  31  Ind. 
A.  262,  67  NE  682;  Belst  v.  SIpe.  16 
Tnd.  A.  4.  44  NE  762;  Norrls  V.  Scott, 
6  Ind.  A.  18,   32  NE  103,   866. 

Iowa. — Carper  v.  Rldpath.  188  Iowa 
22.  149  NW  841;  Shores-Mueller  Co. 
V.  Lonninp,  159  Iowa  95,  140  NW 
197;  Blossl  v.  Chicago,  etc.,  R.  Co., 
144  Iowa  697.  123  NW  360.  26  LRA 
NS   266;   Mower  Harwood  Creamery, 


etc..  Supply  Co.  V.  Hill,  135  Iowa  600, 
113  NW  466;  Sheneberser  v.  Union 
Cent.  L.  Ins.  Co..  104  Iowa  578,  87 
NW  498,  66  LRA  269;  Minneapolis, 
etc,  R.  Co.  V.  Cox,  76  Iowa  306,  41 
NW  24,  14  AmSR  216;  McKlnney  v. 
Herrick,  66  Iowa  414,  23  NW  767; 
Gulliher  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa  416,  13  NW  429. 

Kan. — CarelU  Commn.  Oo.  v.  Mow- 
ery,  161  P  634.  637  [quot  Cyc]:  Cus- 
ter v.  Oliver,  93  Kan.  760.  146  P  664; 
St.  Louis,  etc.,  R.  Co.  v.  Thlrwell.  88 
Kan.  276,  128  P  199;  Roach  v.  Karr, 
18  Kan.  629,  29  AmR  778. 

Ky. — Bowen  v.  Chenoa-Hignlte  Coal 
Co.,  168  Ky.  688,  182  SW  636;  United 
Talking  Mach.  Co.  v.  Metcalf.  164  Ky. 
258.  176  SW  357;  Ruber  Mfg.  Co.  v. 
Pleraall,  150  Ky.  307,  150  SW  241; 
J.  M.  Case  Mill  Mf?.  Co.  v.  Vlckera, 
147  Ky.  396,  144  SW  76;  Blake  v. 
Black  Bear  Coal  Co..  146  Ky.  788,  141 
SW  403:  McGregor  v.  Metropolitan 
L.  Ins.  Co..  143  Ky.  488,  138  SW  889; 
J.  I.  Case  Thresning  Mach.  Co.  v. 
Mattinely.  142  Ky.  681,  134  SW  1131, 
1133  [clt  Cyc);  Gaither  v.  Daugherty, 
38  SW  2,  18  KyL  709. 

La. — Morgan  City  Bank  v.  Herwlg. 
121  La.  613,  46  S  611;  Exchange  Bank 
V.  Williams.  130  La.  901.  45  3  935: 
Murphy  v.  Hussey,  117  La.  390,  41  S 
692;  Jackson  v.  LemIe,  36  La.  Ann. 
865;  Allen  v.  Whetstone,  36  La.  Ann. 
846;  Boagnl  v.  Fouchy,  26  La.  Ann. 
694;  Watson  v.  Planters"  Bank,  22 
La.  Ann.  14;  Barker  v.  Banks,  15  La. 
453;  Maline  Jewelry  Co.  v.  Millet,  4 
La,  A.  (Orleans)  338.  See  Willis  v. 
Sempe.  139  La.  877,  72  S  427. 

Me. — Eldridge  v.  Dexter,  etc.  R. 
Co.,  88  Me.  191.  33  A  974;  Metcalf  v. 
Metcalf,  86  Me.  473,  27  A  457;  Maine 
Mut.  Mar.  Ins.  Co.  v.  Hodgklns,  66 
Me.  109. 

Md. — International  Harvester  Co.  v. 
Neuhauser.  128  Md.  173.  97  A  372: 
McGrath  v.  Peterson.  127  Md.  412,  96 
A  551:  Columbia  Paper  Bag  Co.  v. 
Carr.  116  Md.  641,  82  A  442;  Bakhaus 
y.  Caledonian  Ins.  Co.,  112  Md.  676, 
77  A  310. 

Mass. — Wood  T.  Massachusetts 
Mut.  Ace.  Assoc,  174  Mass.  217,  64 
NE  641;  Johnson  v.  Olney,  140  Mass. 
196,  4  NE  225;  Rice  v.  Dwlght  Mfg. 
Co..    2    Cuah.    80. 

Mich. — Sanborn  v.  Sanborn.  104 
Mich.  180,  62  NW  371:  Pellyolace  v. 
Oroton  Bridge,  etc..  Co.,  103  Mich. 
165.  61  NW  266;  McBwan  v.  Ortman, 
34  Mich.  325;  Anderson  v.  Walter,  34 
Mich.    118. 

Minn. — Qulmby  v.  Shearer,  56 
Minn.   534,  68  NW  166. 

Mo. — Demlng  Inv.  Co.  v.  Wasaon, 
192  SW  764;  Donnelly  v.  Missouri- 
Lincoln  Trust  Co..  239  Mo.  370,  144 
SW  388;  Crim  v.  Crim.  162  Mo.  544, 
83  SW  489.  86  AmSR  621.  54  LRA 
502:  Gwln  V.  Waggoner,  98  Mo.  316. 
11  SW  227;  Spelman  v.  Delano,  187 
Mo.  A.  119.  172  SW  1163;  W.  J.  Jen- 
kins Sons  Musto  Co.  v.  Sage,  184  Mo. 
A.  340.  171  SW  672:  O'Shea  v.  Lehr. 
182  Mo.  A.  676,  166  SW  887;  Ely  V. 
Sutton,  177  Mo.  A.  646,  162  SW  755; 
Avery  Co.  v.  Powell.  174  Mo.  A.  628, 
161  SW  336;  Blrdsall  v.  Coon,  157 
Mo.  A.  439.  139  SW  243;  Teaehout  v. 
Cloutrh.  143  Mo.  A.  474,  487.  127  SW 
672  [clt  Cvc];  Zeller  v.  Ransom.  140 
Mo.  A.  220,  123  SW  1016;  United 
Breeders  Co.  v.  Wright.  139  Mo.  A. 
196,  122  SW  1105:  International 
Text-Book  Co.  v.  Lewis.  130  Mo.  A. 
168,  108  SW  1118:  Paris  Mfg.,  etc. 
Co.  V.  Carle,  116  Mo.  A.  581.  92  SW 
748;  Leicher  v.  Keeny,  98  Mo.  A.  394, 
72  SW  145;  Magee  v.  Verity,  97  Mo. 
A.  488,  71  SW  472;  Johnston. v.  Cove- 
nant Mut.  L.  Ins.  Co.,  93  Mo.  A.  680; 
Penn  v.  Brashear,  65  Mo.  A.  24; 
Kingman  v.  Shanley,  61  Mo.  A.  64; 
Campbell  v.  Van  Houten.  44  Mo.  A. 
231;  Robinson  v.  Jarvls.  25  Mo.  A. 
421;    Rothchlld   v.   Prensdorf.    21   Mo. 


that  he  did  not  read  the  doeument  which  he  signed, 
that  he  supposed  it  was  different  in  its  terms, 
or  that  it  was  a  mere  form."  This  rule  has  been 
held  to  apply  to  a  contract  containing,  when  deliv- 

A  818;  Taylor  v.  Fox,  16  Mo.  A.  627. 

MonL — Sanden  v.  Northern  Pac  R. 
Co.,  43  Mont.  209,  116  P  408.  14 
LRAN3  711. 

N.  J. — Alexander  ▼.  Ferguson,  78 
N.  J.  L.,  479,  68  A  998:  Flvey  v. 
Pennsylvluiia  R.  Co..  67  N.  J.  L.  627, 
62  A  472,  91  AmSR  446;  Feigenspan 
v.  Nlsolek.  71  N.  J.  Bq.  382,  66  A  70S 
[aff  72  N.  J.  Eo.  949,  68  A  1116]; 
Taylor  Iron,  etc,  Co.  v.  Nlchola,  (Ch.) 
66  A  695. 

N.  Y. — ^Peo.  V.  Dunbar  Contracting 
Co.,  216  N.  Y.  416,  109  NB  664;  Hill 
V.  Syracuse,  etc.,  R.  Co.,  78  N.  Y.  351, 
29  AmR  168;  Germanla  F.  Ins.  Co.  v. 
Memphis,  etc,  R.  Co.,  72  N.  Y.  90,  28 
AmR  113:  Wheaton  v.  Fay,  62  N.  Y. 
276;  Philip  V.  Gallant,  62  N.  Y.  256: 
Breeae  v.  U.  S.  Telegraph  Co.,  48  N. 
Y.  132,  8  AmR  626;  (Shu  Pawn  v. 
Irwin,  82  Hun  607,  31  NTS  724; 
Wheeler  v.  Mowers,  16  Mlsc  143.  38 
NYS  960:  Bacon  v.  Proctor,  13  Misc. 
1,  33  NYS  996;  Rozen  v.  Dry  Dock, 
etc.,  B.  Co.,  7  Mlsc  180,  27  NYS  337: 
Pragl  V.  Lehigh  (Joal,  etc,  Co..  162 
NYS  1011;  Howell  v.  Bloom.  117  NYS 
893:  Root  v.  Zaller.  2  NYS  742. 

N.  C. — Columbian  Conservatory  of 
Music  V.  Dickenson,  168  N.  C.  307. 
73  SE  990:  Leonard  v.  Southern 
Power  Co..  165  N.  C.  10,  70  SE  1061; 
Weddington  v.  Piedmont  F.  Ins.  Co., 
141  N.  C.  234,  64  SB  271,  8  AnnCas 
497;  Delllnger  v.  Gillespie,  118  N.  C. 
737,    24    SE    658. 

N.  D.— Little  V.  LltUe,  2  N.  D.  175, 
49  NW  786. 

Oh. — New  York,  etc.,  R.  Co.  v.  8ol- 
berllng,  8  Oh.  Cir.  Ct  693.  17  Oh.  Cir. 
Dec.  731:  Muskovits  v.  Sun  Under- 
writers Agency,  31  Oh.  Cir.  Ct.  N.  S. 
266. 

Okl.— Frlzzell  v.  Milam.  167  P  944: 
Ames  V.  MUara,  167  P  941;  McDonald 
V.  McKlnney  Nursery  Co.,  44  Okl.  62, 
66,   143  P  191,  48  Okl.   813,  143  P  191 


[clt  Cycl;  Herron  v.  M.  Rumley  Co., 
29  Okl.  317.   118  P  962. 

Or. — Foster  v.  University  Lumber, 
etc.,  Co.,  66  Or.  48,  ISl  P  736. 

Pa. — Leuten  Brick  Co.  v.  Klllen, 
235  Pa.  144.  83  A  576;  Dusenberry  v. 
Mutual  L.  Ins.  Co.,  188  Pa. '454.  41  A 
736:  Kraus  v.  Stein.  173  Pa.  221.  38  A 
1031;  Johnston  v.  Patterson,  114  Pa. 
398,  6  A  746;  Pennsylvania  R  Co.  v. 
Shay;  82  Pa,  198;  In  re  Oreenfleld.  14 
Pa,  489;  Ebstein  v.  Philadelphia 
Knitting  Mills  Co.,  48  Pa.  Super.  349; 
Sheets  V.  Werner,  26  Pa.  Dlst.  1008; 
Puritan  Mfg.  Co.  v.  Roberts.  83  Pa, 
Co.  869;  Addlcks  v.  Hutton.  2  Wkly 
NC  30. 

Porto  Rico. — Bao  v.  Ibliarry,  19 
Porto  Rico  518;  Pelllcier  v.  Fernan- 
dez, 19  Porto  Rico  111. 

R.  I.— Weil  V.  Quidnick  Utg.  Co., 
83  R.  I.  68,  64,  80  A  447  [cit  Cyc). 

S.  C. — Sloan  V.  Conrtenay,  54  8.  C 
314,  S2  SB  481. 

S.  D. — Bower  v.  Jones,  26  S.  D.  414. 
128  NW  470:  Haag  v.  Buma,  22  S.  D. 
51.  116  NW  i04;  Reed  v.  Coughran,  21 
S.  D.  257,  111  NW  569;  Farlow  v. 
Chambers.  21  8.  D.  138,  182,  110  NW 
94    [quot  Cycl. 

Tenn. — McKay  v.  Louisville,  etc,  R. 
Co..  188  Tenn.  590,  182  BW  874. 

Tex. — Couchran  v.  Alderete,  26  SW 
109;  Atchison,  etc,  R.  Co.  v.  White 
(Civ.  A.)  188  SW  714;  National  Equi- 
table Soc.  V.  C^arpenter,  (Civ.  A.)  184 
SW  686;  Parrott  v.  Peacock  Military 
College,  (Civ.  A.)  180  SW  182;  Sov- 
ereign Camp  W.  W.  V.  LlUard.  (Civ. 
A.)  174  SW  619;  Parker  v.  Schrlm- 
sher.  (Civ.  A.)  172  SW  166:  Kansas 
CSty  Packing  Box  Co.  v.  Spies,  (Civ. 
A.)  109  SW  482;  Houston,  etc.,  R.  (3o. 
V.  Burns,  (Civ.  A.)  68  SW  1036;  Hurt 
V.  Wallace  (Civ.  A.)  49  SW  675. 

Utah. — Larsen  v.  Oregon  Short 
Line  R.  Co..  38  Utah  130,  110  P  983. 

Vt. — Bishop  V.  Allen,   56  Vt.  428. 

W.  Va. — Acme  Food  Co.  ▼.  Older,  64 
W.  Va.  266,  61  SE  236,  17  LRANS 
807;  Hale  v.  Hale.  62  W.  Va.  609,  69 


For  l«t«>  eaaas,  Aevelopmeute  and  tiumces  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CONTRACTS 
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end  by  a  party  mgning  it,  blanks  to  be  filled  by 
the  other  party  ;^  and  the  place  of  signature  is  im- 
material nnlesa  where  the  instnunent  is  required  by 
law  to  be  subscribed."  In  equity,  however,  relief 
will  sometimes  be  granted  where  the  rights  of  third 
parties  have  not_  intervened  and  the  adverse  party 
will  not  be  prejudiced,  on  the  ground  of  mistake, 
where  the  instrummt  fails  to  express  the  intention 


SB  10S6,  14  L.RAN8  221;  Fulton  v. 
Hessengrer.  <1  W.  Va.  477.  E6  SE  8S0; 
Ferrell  v.  Ferrall,  6»  W.  Va.  615,  44 
SE  187. 

Wis. — Ross  V.  Northrop,  lEC  Wis. 
327,  144  NW  1124;  Standard  Mfg.  Co. 
V.  Slot,  121  Wig.  14,  at  NW  923.  106 
AmSR  1016;  Bostwlck  ▼.  Mutual  L. 
Ina.  Co.,  116_,WlB.  192.  89  NW  518,  92 
NW  246.  9l  LRA  705:  D^rtntr  v. 
Hoeft,  111  WlB.  3<».  87  kw  398;  Mc- 
Gowan  v.  Supreme  Ct.  1.  O.  F.,  107 
Wis.  462.  88  NW  775:  Jackowskl  v. 
Illinois  Steel  Co.,  103  Wis.  448.  79 
>fW  767;  Straker  v.  Phmnix  Ins.  Co., 
101  Wis.  413,  77  NW  762:  AIT>recht  v. 
Ullwaakee,  eta,  R.O>.,  87  Wis.  106, 58 
NW  72,  21  AmSR  80:  Bangar  t.  Dun, 
47  Wis.  816.  8  NW  388,  82  AmR  789: 
Fuller  V.  Madison  Mut.  Ins.  Co..  S< 
Wis.  599. 

Eng. — Hunter  v.  Walters,  Ii.  R.  7 
Ch.  75. 

Can. — ^Moffatt  v.  Merchants'  Bank, 
11  Can.  S.  C.  46.  See  Miller  v.  Thomp- 
son. 20  Can^TOccNotes  77. 

"It  wlU  not  do  for  a  man  to  enter 
Into  a  contrast,  and,  when  called 
upon  to  respond  to  Its  obligations,  to 
■ay  that  he  did  not  read  it  when  he 
■igned  it,  or  did  not  know  what  It 
contained.  If  this  were  permitted, 
contracts  would  not  be  worth  the 
paper  on  which  they  are  .  written. 
But  such  Is  not  the  law.  A  con- 
tractor must  staad  by  the  words  of 
his  contract;  and,  tt  he  will  not  read 
what  he  signs,  he  alone  is  respon- 
sible for  his  omission."  Upton  v. 
TrlUIcock.  91  U.  S.  46,  60,  28  L.  ed. 
203. 

"In  the  absence  of  fnuid  in  some 
war  practiced  upon  an  Illiterate  per- 
son or  one  in  a  fldnctary  relation 
without  capacity  or  opportunity  to 
read,  it  must  be  conclusively  pre- 
sumed that  he  advisedly  acQulaeced 
In  a  written  instrument  containing 
his  signature,  and  he  is  estopped 
from  orally  disputing  Its  terms." 
Haag  V.  Bums,  22  S.  D.  61,  67,  115 
NW  104. 

[a]  ■sa«M  t0t  rnlM.— (1)  "A  writ- 
ten contract  is  the  highest  evidence 
of  the  terms  of  an  agreement  be- 
tween the  parties  to  It,  and  It  Is  the 
duty  of  every  contracting  party  to 
learn  and  know  its  contents  before 
he  signs  and  delivers  It.  He  owes 
this  quty  to  the  other  party  to  the 
contract,  because  the  latter  may,  and 
probably  will,  pay  his  money  and 
shape  fails  action  in  reliance  upon  the 
agreement.  He  owes  it  to  the  pub- 
lic, whi<^,  as  a  matter  of  public 
policy,  treats  the  written  contract  as 
a  conclusive  answer  to  the  Question, 
what  waa  the  agreement?"  Chicago, 
etc,  R.  Co.  V.  Belllwlth,  83  Fed.  437. 
439,  28  CCA  368.  (2)  "If  a  party  who 
can  read  .  .  .  will  not  read  a  deed  put 
before  him  for  execution;  or  if,  be- 
ing unable  to  read,  will  not  demand 
to  have  it  read  or  explained  to  him, 
he  is  guilty  of  supine  negligence, 
which,  I  take  it.  Is  not  the  subject 
of  protection,  either  in  equity  or  at 
law."  Greenfield's  Est.,  14  Pa.  489, 
496.  (3)  Where  a  person  signs  an 
otherwisia  valid  written  contract  it  is 
a  conclusive  presumption,  except  as 
against  fraud,  that  ft  waa  read,  un- 
derstood, and  assented  to.  Fivey  v. 
PennsylvanU  R.  Co.,  67  N.  3.  L.  672. 
52  A  472. 

(bl  AtaMO*  of  syensMse  wlU  not 
excuse  failure  to  read.  Ingram  v. 
Coleman,  110  Ark.  632,  160  8W  886; 
Schmidt  V.  Beklns  Van.  etc.,  Co.,  (Cal. 
A.)  1  p  647;  Muncy  v.  Thompson,  26 
CaL  A.  6*4.  147  P  1178. 

[c]  Vxtated  Conns/— Where  a  oon- 
tract  is  a  printed  form  filled  up  In 
writing,  and  .the  written  poctlon  is 


read  over  to  the  party  to  be  bound, 
after  which  he  directs  his  signature 
to  be  placed  to  the  paper,  and  he  has 
an  opportunity  to  read  the  entire 
paper  but  does  not,  he  is  bound  by 
the  agreement,  provided  the  printed 
matter  was  not  fraudulently  con- 
cealed or  withheld  from  his  obser- 
vation. KUboum  V.  King,  8  D.  C.  310. 
Compare  however  Home  Sav.  Assoc. 
V.  Noblesvllle  Monthly  Meeting,  etc. 
(Ind.  A.)  64  NE  478  (where  there  was 
mutual  mistake  in  the  contents  of  the 
form). 

[d]  Waxnlaf  to  read.  Where  a 
party  signs  a  contract  without  read- 
ing It,  although  it  oontalna  a  warn- 
ing in  bold  type  not  to  sign  without 
reading,  and  a  statement  that  agents 
are  not  authorised  to  change  the  con- 
ditions printed  in  it.  he  cannot  be 
allowed  to  evade  It  on  the  ground 
that  he  did  not  read  it,  but  signed  it 
believing  the  statements  of  an  agent 
that  it  oontabied  other  stipulations 
than  those  it  actually  contained. 
Zellar  v.  Ranson,  140  Mo.  A.  220,  123 
SW  1016;  International  Text-Book 
Co.  V.  l«wU,  130  Mo.  A.  18,  108  SW 
1118. 

Aeoevtaaoe  of  tutmm  of  offav  by 
rtnatare  see  supra  i  76. 

mef onnatleB  of  ijurtmmsata  slfaed 
wttboBt  res  ding  see  Reformation  of 
Instruments  [34  Cyc  949]. 

ae.  J.  W.  Jenkins  Sons  Music  Co. 
V.  Johnson,  176  Mo.  A.  356,  162  SW 
308. 

97.  Bldrldge  v.  Mowry,  24  CaL  A. 
183.  140  P  978. 

[a]  ZUaatrattea.— Where  a  con- 
tract, engaging  plalntifTs  assignors 
to  ctstabllsh  defendant's  title  to  prop- 
erty, contained  a  stipulation  below 
defendant's  signature  that  the  fee 
fixed  should  not  apply  In  case  of  con- 
test, defendant  was  bound  by  that 
stipulation,  a  party  being  presumed 
to  be  familiar  with  all  of  the  terms 
of  a  written  contract,  and  It  being 
immaterial  where  his  signature  ap- 
pears. Bldrldge  v.  Mowry,  24  CaL  A. 
183.  140  P  978. 

98.  See  Reformation  of  Instru- 
ments 134  Cyc  949]. 

as.  D.  S. — Union  Pac  R.  Co.  v. 
Harris,  158  U.  S.  326,  16  SCt  843.  39 
K  ed.  1003  [air  63  Fed.  800,  12  CCA 
698]-  Truax  v.  Estes,  92  Fed.  529; 
Lumley  v.  Wabash  R.  Co,  71  Fed.  21 
raff  76  Fed.  62.  22  CCA  60];  The 
Barge  No.   6,  6  Fed.  732. 

Ala. — Commercial  Finance  Co.  v. 
Cooper  Bros.,  71  S  684;  Moline 
Jewelry  Co.  v.  Crew,  171  Ala.  416, 
66  S  144;  Birmingham  R.,  etc.,  Co.  v. 
Jordan,  170  Ala.  530.  64  S  280;  Prest- 
wood  v.  Carlton,  162  Ala.  327.  60  S 
264:  Bates  v.  Harte.  124  Ala.  427.  26 
3  898,  82  AmSR  186;  Martin  v.  Smith, 
116  Ala.  639,  22  8  917;  Capital  Se- 
curity Co.  V.  Davis,  6  Ala.  A.  677, 
60  S  498:  Capital  Security  Co.  v.  Hol- 
ISJld,  6  Ala.  A.  197,  60  S  495. 

Ark, — Stewart  v.  Fleming,  96  Ark. 
371,  131  SW  966;  Alexander  v.  Dick- 
inson, 101  SW  739;  American  Stand- 
ard Jewelry  Co.  v.  Wltherington, 
81  Ark.  134,  136,  98  SW  695  Tclt 
Cyc];  Jones  v.  Austin,  17  Ark.  498. 

Cal.— DlUey  v.  Clements,  146  Cal. 
91,  79  P  860;  Cummings  v.  Ross,  90 
Cal.  68,  27  P  56;  Skym  v.  Weske 
Oons.  Co.,  6  Cal.  unrep.  Cas.  551,  47 
P  116. 

D.  C — Stem  v.  Moneywelght  Scale 
Co..  42  App.  162. 

Fla. — May  v.  Seymour,  17  Fla,  726. 

Qa — Orlmsley  v.  Singletary,  138 
Qa.  66,  65  SB  92,  134  AmSR  196;  Har^ 
risen  v.  Wilson  Lumber  Co.,  119  Qa. 
6,  45  SB  730;  Georgia  Medicine  Co.  v. 
Hyraan,  117  Ga.  861,  45  SB  238;  Mc- 
Bride  V.  Maoon  Tel.  Pub.  Co,,  102.  Oa.. 


of  the  parties,  although  the  party  seeking  relief 
might  have  been  negli^nt  in  not  reading  it." 

[i  260]  b.  Fraud.  Of  course  if  the  other  party 
indnees  the  signer  to  sign  the  paper  without  read- 
ing it,  and  to  rely  on  his  statement  as  to  the  con- 
tents, this  may  give  the  signer  a  right,  if  the  state- 
ment was  fraudulent,  to  avoid  the  contract  a» 
against  him  on  the  ground  of  fraud."    But  this 

422,  30  SB  999;  Wood  v.  Cincinnati 
Safe.  etc..  Co.,  96  Qa.  120,  22  SB  909; 
Chapman  v.  Atlantic  Guano  Co.,  91 
Ga.  821,  18  SE  41:  Harrison  v.  Lee, 
18  Qa.  A.  346.  79  SB  211. 

111. — Indiana,  etc.,  R.  Co.  v.  Fowler. 
201  111.  152.  66  I^  394.  94  AmSR  158 
[atr  103  IlL  A.  665];  R.  J.  Gunning 
Co.  V.  Cusack,  50  111.  A.  290:  Smentek 
V.  Comhauser,   17  111.  A.   266. 

Ind. — Given  v.  Masterson,  162  Ind. 
127.  61  NE  237;  New  v.  Wambach. 
42  Ind.  466;  Kellar  v.  Equitable  F. 
Ins.  Co..  28  Ind.  170. 

Iowa. — Shores-Mueller  Co.  v.  Lon- 
ning,  169  Iowa  95,  140  NW  197;  Bur- 
lington Lumber  Co.  v.  Evans  Lumber 
Co..   100  Iowa  469,  69  NW  668. 

Kan. — ^Tanton  v.  Martin,  80  Kan  22, 
101  P  461;  Disney  v.  St.  Louis  Jewelry 
Co..  76  Kan.  146.  90  P  782;  Redfleldv. 
Balrd.  76  Kan.  837,  90  P  782;  St. 
Louis  Jewelry  Co.  v.  Bennett,  76 
Kan.  743.  90  P  248;  Shook  v.  Puritan 


749,    104    SW    758,    81    KyL    1180,    1£ 


Mfg.    Co..    76    Kan.    301,    89   P   663,    S 
LRANS  1043. 

Ky.— United  Talking  Maeh.  C6.  v. 
Metcalf,  164  Ky.  258,  176  SW  357; 
J.  M.  Case  Mill  Mfg.  Co.  v.  Vlckers. 
147  Ky.  396.  144  8W  76;  J.  L  Case 
Threshing  Mach.  Co.  v.  Mattingly, 
142  Ky.  581,  134  SW  1131;  Stewart 
V.  Roberts,  110  SW  340,  83  KyL  332; 
Western  Mfg.  Co,  v.  Cotton,  126  Ky. 

749,    104    SW    -""     "" 

LRANS   427. 

La. — Moline  Jewelry  Co.  v.  Millet, 
4  La.  A.   (Orleans)  338. 

Me,— Great  Northern  Mfg.  Co.  v. 
Brown,  113  Me.  61,  92  A.  993. 

Md. — McGrath  v.  Peterson.  127  Md. 
412,  96  A  661. 

Minn. — Van  Metre  v.  Nunn,  116 
Minn.  444,  133  NW  1012;  Bggieston 
V.  Advance  Thresher  Co.,  96  Minn. 
241,  104  NW  891-  Maxfleld  v. 
Schwarta.  46  Minn.  160,  47  NW  448, 
10  LRA  606:  Aultman  v.  Oson,  34 
Minn.   450,   26   NW   461. 

Mlsa — Stamps  v.  Braoy,  1  How. 
312 

Mo.'— Birdsall  v.  Coon.  157.  Mo.  A. 
439,  139  SW  248;  Magee  v.  Verity.  97 
Mo.  A.  486.  71  SW  472-  Johnston  v. 
Covenant  Mut.  I,.  Ins.  Co.,  93  Mo.  A. 
680;  Vandergrlft  v.  Brook,  89  Mo.  A. 
411:  Nicol  V.  Young.  68  Mo.  A.  448; 
Beck,  etc,  Llth.  Co.  v.  Obert,  64  Mo. 
A.  240. 

Nebr. — Story  v.  Gammell,  68  Nebr. 
709.  94  NW  932;  Woodbrldge  v.  De 
Witt.  61  Nebr.  98.  70  NW  606;  Ward 
V.  Spelts.  39  Nebr.  809,  68  NW  426; 
Omaha  First  Nat.  Bank  v.  Llerman. 
6  Nebr.  247;  Spelts  v.  Ward,  2  Nebr. 
(UnoffO    177,  96  NW  66. 

N.  J. — ^McDonald  v.  New  Jersey 
Cent..  R.  Co.,  89  N.  J.  L.  261.  98  A 
391;  Dunston  Llth.  Co.  v.  Borgo,  84 
N.  J.  L-  (28,  87  A  334:  Elisabeth  v. 
Mitchell,  74  N.  J.  L.  342,  68  A  89; 
Alexander  v.  Brogley,  62  N.  J.  L.  684, 
41  A  691. 

N.  T. — Strauss  v.  Welsbach  Gaa 
Lamp  Co.,  42  Misc.  184.  86  NTS  367. 

Oh. — Monnett  v.  Columbus,  etc,  R. 
Co.,  26  Oh.  Clr.  Ct.  469. 

Okl. — George  O.  Richardson  Mach. 
Co.  V.  Duncan,  148  P  80,  81  [quot 
Cyc]. 

Pa. — Schuylkill  County  v.  Copley. 
67  Pa.  386,  5  AmR  441. 

Porto  Rico. — Pelllcler  v.  Feman- 
des,  19  Porto  Rico  111.    ^ 

R.  I.— Well  V.  Quidnick  Mfg.  Co., 
33  R.  I.  68,  64,  80  A  447  (quot  Cyc]. 

S.  C— Charleston,  eta.  R.  Co.  v. 
Devlin,  86  S.  C.  128.  67  SB  149;  Bald- 
win V.  Postal  Tel.  Cable  Co..  78  S.  C 
419.  428,  59  SB  67  [clt  Cyc];  Mason 
V.  PosUl  Tel.  Cable  Co.,  71  S.  C.  150, 
50  SB  781. 

S.  D. — Herreld  v.  Chicago,  etc.,  R. 
Co.,  169  NW  U>S4,  1066   [quot  CyoT; 


872     [13  C.  J.] 


CONTRACTS 


[§§  250-251 


would  not  go  to  the  existence  of  the  agreement 

itself,  and  the  right  of  rescission  would  therefore 
not  exist  as  to  third  parties  ignorant  of  it.°°  A 
false  representation  that  a  writing  prepared  by  one 
party  embodies  the  terms  of  a  previous  oral  agree- 
ment, inducing  the  other  party  to  sig^n  without 
reading  the  instrument,  has  in  a  number  of  cases 
been  held  fraud  which  the  party  misled  may  assert 
against  the  other.^^  And  this,  although  he  may 
have  been  guilty  of  a  want  of  prudence  in  relying 
on  such  representations,''  the  underlying  principle 
of  these  decisions  being  that  the  negligence  of  a 
party  to  a  contract  induced  by  the  fraud  of  the 
other  cannot  be  taken  advantage  of  by  the  latter. '' 
Other  decisions,  however,  hold  that  a  party  in  pos- 
session of  his  faculties  and  able  to  read  is  not  ex- 
cused from  reading  an  instrument  presented  for  his 
signature  by  a  mere  statement  that  it  conforms  to 
a  previous  verbal  agreement."  Where  false  repre- 
sentations are  in  fact  made  of  such  character  as  to 
reasonably  excuse  a  party  from  reading  the  eon- 
tract  before  signing  it,  it  is  not  necessary  that  they 
have  been  made  with  a  specific  bad  intent."    The 


mle  that  a  person  is  not  inexcusably  negligent  m 
signing  a  contract,  relying  on  a  false  statement  on 
the  part  of  the  other  party  as  to  its  import,  applies 
only  where  the  deceit  is  practiced  at  the  time  of 
such  signing.^  A  representation  that  a  contract  is 
such  atr  the  party  has  agreed  to  sign,  made  by  one 
whom  the  party  knows  is  not  in  a  position  to  make 
such  representations,  does  not  constitute  frand." 

[$  251]  c.  Illiterate  Persons,  A  party's  mere 
ignorance,  occasioned  by  bis  limited  intelligence  and 
understanding  of  the  language  and  of  the  contents 
of  the  contract  which  he  voluntarily  executes,  is 
not,'  in  the  absence  of  fraud,  a  ground  for  avoiding 
it,  although  it  is  different  from  what  he  sup- 
posed.'^  So  where  a  person  cannot  read  the  lan- 
guage in  which  a  contract  is  written,  it  is  ordi- 
narily as  much  his  duty  to  procure  some  person  to 
read  and  explain  it  to  him  before  he  signs  it  as  it 
would  be  to  read  it  before  he  signed  it  if  he  were 
able  so  to  do,  and  his  failure  to  obtain  a  reading 
imd  an  explanation  of  it  is  such  gross  negligence 
as  will  estop  him  from  avoiding  it  on  the  gronnd 
that  he  was  ignorant  of  its  contents.^'    But  while 


Smith  v.  Klmbls.  SI  8.  D.  18,  IS9  NW 
848,  AnnCaslSISA  497. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Waa- 
binder,  (Civ.  A.)  172  SW  76S:  Parker 
T.  Schrlmaher,  jf Civ.  A.)  172  SW  165; 
Houston,  etc.,  R.  Co.  v.  Bums,  (CIt. 
A.)  68  SW  1085;  Atchison,  etc.,  R. 
Co.  V.  Grant,  6  Tex.  Civ.  A.  674,  26 
eW   286. 

Vt. — ^Valllancourt  v.  Grand  Trunk 
R.  Co.,   82  Vt.  416,   74  A  9»- 

Wash. — Loveland  v.  Jenkins-Boys 
Co.,  49  Wash.  369,  95  P  490. 

W.  Va. — Acme  Food  Co.  v.  Older, 
64  W.  Va.  266,  61  SB  285,  17  LRANS 
807;  Pulton  v.  Messengrer,  61  W.  Va. 
477.  66  SE  830. 

Wis. — Bostwick  V.  Mutual  L.  Ins. 
Co.,  116  Wis.  892,  89  NW  638,  92  NW 
246.  67  LRA  706. 

Man. — Strelmer  v.  Nagel,  19  Man. 
714;  American  Abell  Engine  Co.  v. 
Tourand,  19  Man.  660. 

N.  S. — Stlmpson  Computing  Scales 
Co.  V.  Allen,  47  N.  S.  90;  Keddy  v. 
Daurey,  7  DomLR  118. 

Sask. — ^Massey  Co.  v.  Sriachetka.  6 
Sask.  Ii.  224. 

8e»  Smith  v.  Mosbarger,  (Ariz.)  156 
P  79   (recognizing  rule). 

[a]  Bffaot  of  nagllfsnee^— "The 
fact  that  a  false  representation  is 
made  in  re8i>ect  to  the  paper  Is  not 
necessarily  sufficient  to  excuse  such 
person  for  affixing  his  signature 
thereto  in  ignorance  of  its  contents, 
unless  under  all  the  circumstances, 
in  view  of  his  duty  to  give  reason- 
able attention  to  the  protection  of 
his  own  interests,  the  false  represen- 
tation was  still  reasonably  calcu- 
lated to  and  did  Induce  him  not  to 
make  the  investigation  which  he 
otherwise  would  have  made.  A  per- 
son cannot  sign  a  paper  in  Ignorance 
of  its  contents  and  thereafter  excuse 
such  ignorance  by  the  mere  plea  that 
he  was  busy  or  that  he  is  habitually 
neglectful  in  such  circumstances, 
and  throw  upon  the  courts  the  bur- 
den of  protecting  him  from  the  con- 
sequences of  his  imprudence.  The 
policy  of  the  law  is  fixed  to  the 
eftect  that  he  who  will  not  reason- 
ably guard  his  own  Interests  when 
he  has  reasonable  opportunity  to  do 
so,  and  there  Is  no  circumstance  rea- 
sonably calculated  to  deter  him 
from  Improving  such  opportunity, 
must  take  the  consequences.  Courts 
do  not  exist  for  the  purpose  of  pro- 
tecting persons  who  fall  in  that  re- 
cord, where  there  is  such  inatten- 
tion upon  the  one  side  and  fraud  upon 
the  other,  and  but  for  the  former 
feature  the  latter  would  not  be  effec- 
tive, and  loss  occurs  to  the  inexcus- 
ably negligent  one,  he  is  remediless: 
not  because  the  wrongdoer  can  plead 


his  own  wrongdoing  as  an  excuse  for 
not  making  reparation,  but,  first, 
because  the  consequences  are  attrib- 
utable to  inexcusable  Inattention 
of  the  injured  party;  and  second,  be- 
cause the  court  will  not  protect  those 
who,  with  full  opportunity  to  do  so. 
will  not  protect  themselves." 
Standard  Mfc.  Co.  v.  Slot.  121  Wis. 
14,  28,  98  NW  928,  106  AmSR  1016. 

amton  of  proof  of  fzaoA  see  infra 
I    934. 

30.     See  infra  |  66. 

SI.  Cal. — Cumminga  v.  Ross,  90 
Cal.  68,  27  P  62. 

Oa. — Parker  v.  Parrleh,  18  Ga.  A. 
268.  89  SE  381. 

N.  Y. — Albany  City  Bar.  Inst.  v. 
Burdlok,  87  N.  T.  40. 

Tex. — Granger  v.  Eishi,  (Clv.x  A.) 
168  SW  1161.  _ 

Wis. — Letter  v.  Enospe,  144  Wis. 
426,  129  NW  614. 

[a]  AppUoatlOBa  of  r^i». — (1)  A 
contracting  party  will  not  be  relieved 
from  the  results  of  his  negligence  in 
falling  to  read  the  contract,  although 
the  other  party  told  him  that  the 
contract  was  a  duplicate  of  a  former 
one.  Parker  v.  Parrlsh,  18  Qa.  A. 
258,  89  SE  381.  (2)  A  principal 
cannot  avoid  the  defense  that  the 
execution  of  the  written  contract  on 
which  he  sued  was  induced  by  the 
misrepresentation  of  his  agent  that 
it  conformed  to  preceding  oral  nego- 
tiations by  showing  that  defendant 
signed  the  contract  without  reading 
it.  Strauss  V.  Welsbach  Gas  Lamp 
Co.,  42  Misc.   184,  85  NTS  867. 

32.  Van  Metre  v.  Nunn,  116  Minn. 
444,  138  NW  1012;  Providence  Jew- 
elry Co.  V.  Crowe,  118  Minn.  209,  129 
NW  224. 

33.  Colorado  Inv.  tioan  Co.  v. 
Beuchat,  48  Colo.  494,  111  P  61; 
Straus  V.  Welsbach  Gas  Lamp  Co., 
42  Mich.  184,  85  NYS  367:  Smith  v. 
Kimble,  81  S.  T>.  18,  139  NW  348,  18 
AnnCasl916A  497. 

34.  Ala. — Dunham  Lumber  Co.  ▼. 
Holt,  123  Ala.  386.  26  S  668. 

Ind. — Wood  V.  Wack,  81  Ind.  A. 
252.  67  NE  662. 

Mo. — Outcult  Adv.  Co.  V.  Barnes. 
176  Mo.  A.  307.  162  SW  631;  Magee 
V.  Verity,  97  Mo.  A.  486.  71  SW  472; 
Johnston  v.  Covenant  Mut.  L.  Ins. 
Co.,  98  Mo.  A.  580. 

Okl. — White  Sewing  Mach.  Co.  v. 
McCarty  Furniture  Co.,  160  P  495; 
Prlzell  V.  Milam,  157  P  944:  Ames  v. 
Milam,  167  P  941:  Colonial  Jewelry 
Co.  V,  Bridges.  43  Okl.  818,  144  P 
577;.McNinch  v.  Northwest  Thresher 
Co.,  23  Okl.  886,  100  P  624,  138  AmSR 
808.  But  see  Robinson  v.  Roberts. 
20  Okl.  787,  799,  >6  P  246  loit  Cycl. 

S.   D. — Farlow  V.  Chambers,   21   a. 


D.  128.  110  NW  94.  CJompare  Winter 
V.  Johnson,  27  S.  D.  512.  181  NW 
1020  (holding  that  party,  must  have 
used  ordinary  care). 

"For  one  to  misrepresent  to  an- 
other the  contents  of  a  writing  which 
both  can  read,  which  both  have  an 
opportunity  to  read,  which  the  one 
does  not  fraudulently  prevent  the. 
other's  reading,  and  which  both  sign 
is  not  a  vitiating  misrepresentation 
and  is  not  in  legal  sense  a  fraud." 
Dunham  Lumber  Co.  v.  Holt,  123  Ala. 
336.  342.  26  S  663. 

35.  Standard  Mfg.  (^.  v.  Sta.llman. 
128  Wis.  376,  107  NW  662:  Standard 
Mfg.  Co.  V.  Slot.  121  Wis.  14.  98 
NW   923,    106   AmSR   1016. 

36.  Bostwick  V.  Mutual  L.  Ins. 
Co.,  116  Wis.  392,  89  NW  688,  92  NW 
246.  67  LRA  705. 

37.  Terry  y.  New  York  Mut.  L. 
Ins.  Co..  116  Ala.  242,  22  S  638. 

88.  MoKinney  V.  Boston,  etc,  R. 
Co.,  217  Mass.  274.  104  NB  446-  Atlas 
Shoe  Co.  V.  Bloom.  209  Mass  663.  95 
NE  952;  McDonald  v.  McKlnney  Nur- 
sery Co.,  44  Okl.  62,  148  P  191. 

39.  U.  S.— Muller  v.  Kelly,  116 
Fed.  646  [rev  on  other  grounds  125 
Fed.  212,  60  CCA  1701;  Chicago,  etc.. 
R.  Co.  V.  BelUwith,  83  Fed.  487.  28 
CCA  368 

Cal. — Hawkins  v.  Hawkins,  60  Cal. 
658. 

D.  C. — Stern  v.  Moneyweight  Scale 
Co.,   42  App.   162. 

Ida. — Constantine  v.  McDonald,"  26 
Ida.  342.  344,  137  P  631  [clt  Cycl. 

111. — Guerra  v.  Rocco,  181  III.  A. 
528,   629    [clt  Cyo]. 

Ind.— Williams  v.  Stoll,  79  Ind.  80. 
41  AmR  604;  Llndley  v.  Hofman.  22 
Ind.    A.    237.    53   NE   471. 

Iowa. — Bloasl  v.  CHilcago.  etc,  R. 
Co.,  144  Iowa  697,  123  NW  360.  26 
LRANS  256. 

Mo. — International  Text-Book  Co. 
v.  Anderson,  179  Mo.  A.  631,  162  SW 
641,  643  [clt  Cycl;  Penn  v.  Brashear. 
65  Mo.  A  24;  Shanley  v.  Laclede  Gas- 
light Co.,  63  Mo.  A.  123. 

N.  H. — Lauze  V.  New  York  L.  Ina 
Co..  74  N.  H.  334,  68  A  31.  34  [clt 
Cyc]. 

N.  Y.— Phillip  V.  Gallant,  1  Hun 
528  [aff  62  N.  Y.  256];  Mulderrlg  v. 
Burke.  24  Misc.  716,  53  NYS  1004; 
Waokerow  v.  Engel,  96  NYS  1071. 
But  see  Melle  v.  C^andelora,  88  NYS 
885  (holding  that  where  plaintiff, 
who  was  unable  to  read,  signed  a 
contract  without  knowing  what  he 
was  signing,  he  was  not  liable  on 
the  contract). 

Pa. — ^Weller'8  App..  108  P».  684; 
Bauer  v.  Roth,   4  Rawle  83. 

Porto  Rico. — Pellloier  v.  Feman- 
dea,  19  Porto  Rioo  111. 


For  later  e>«— ,  d«v«losmants  and  ohaafea  in  the  law  see  cumulative  Annotations,  same  titles  page  and  note  nnmbar. 
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the  fact  that  a  penmi  is  unable  to  read  oreates  no 
presumption  that  he  was  ignorant  of  the  contents 
of  a  contract  signed  by  him,'"'  the  Illiteracy  of  a 
party  has  an  important  bearing  on  the  question  of 
the  existence  of  fraild  in  procuring  his  signature, 
and  it  has  heea  held  that  where  fraud  is  alleged  it 
is  incumbent  on  the  person  relying  on  the  contract 
to  show  that  it  was  executed  with  a  full  under- 
standing of  its  terms  and  effect."  Other  cases 
have  gone  so  far  as  to  hold  that  it  is  the  duty  of 
the  person  relying  on  the  contract  to  show  that  it, 
or  the  material  parts  of  it,  were  read  and  fully  ex- 
plained to  the  other  party  before  it  was  exeented 
and  that  he  fully  understood  it.** 

[i  252]  d.  Svbstltnted  Docnment  Where  some 
triek  is  used  to  substitute  another  instrument  for 
the  one  whkh  it  is  intended  to  sign,  as  where  a 
note  is  substituted  for  a  receipt,  and  in  like  eases, 
the  signature  has  no  legal  effect,  not  because  the 
other  party  is  guilty  of  fraud,  but  because  the  per- 
son who  perpetrates  the  fraud  knows  that  the  other 
has  no  intention  to  execnte  that  kind  of  an  instru- 
ment, and  hence  there  is  no  agreement  which  can 
give  rights  to  anyone,**  except  where  the  signer  is 
estopped  by  negligence  or  otherwise  to  set  up  the 
truth  as  atrainst  bona  fide  third  persons.** 

8.  C. — ^Baldwin  v.  Postal  Ttel.  Cablo 
Co..  78  S.  C.  419.  69  SB  67. 

WJs.— Deerlng  v.  Hoeft,  111  WU. 
339.  87  NW  298. 

[a]  rmrty  anat  asarotee  ordinarr 
ea>*  aaA  pnUUnoa  under  all  the  cir- 
cumstances. In  asking  to  have  the 
Instntment  read  or  In  taking:  other 
precautions  to  ascertain  Its  contents. 
Shores-Mueller  Co.  y.  Lionnlng,  159 
Iowa  95,  140  W  197. 

40.  McDonald  y.  John  Hancock 
Hut.  L.  Ins.  Co.,  IT  App.  Dlv.  16,  44 
NTS   818. 

41.  Trambly_v.  Ricard,  180  Mass. 
259;  Spelts  v.  Ward,  8  Nebr.  (Unoff.) 
177.  gfiNW  66:  Melle  y.  Candalora. 
88  NTS  886;  Brummond  y.  Krause,  8 
N.  t*.  678,  86  NW  686. 

4a.  Selden  v.  Myers,  19  How.  (U. 
S.)  SOe.  16  U  ed.  976;  Green  v.  Ma- 
loney,  7  Houst.  (Del.)  32,  30  A  672; 
SufTern  y.  Butler,  18  N.  J.  Eq.  220; 
Sawyer  Massey  Co.  v.  Szlacnetka, 
(Sask.)  4  DoraLR  442,  21  WestLR 
580.  See  McKinnon  v.  MePherson, 
44  If.   S.  402   (recoKnUing;  rule). 

43.  Ala. — ^Itollne  Jewelry  Co.  v. 
Crew.  171  Ala.  416,  66  8  144;  Mc- 
Caskey  Register  Co.  y.  Bennett,  6 
Ala.  A.  185,  60  S  641. 

111. — Sims  y.  Bice,  67  III.  88; 
Puffer  y.  Smith.  67  111.  527. 

Ind. — ^Prlce  v.  Htlddleston,  167  Ind. 
S36.  79  NB  496;  Baldwin  y.  Bricker, 
86  IncL  221.  Compare  Blnford  v. 
Bruso,  22  Ind.  A.  612,  64  NB  146 
(crit  IS  Haryard  L..  Rev.  222]. 

Iowa. — Shores-Mueller  Co.  v.  Lion- 
nlns.  1S9  Iowa  96,  140  NW  197;  El- 
dorado Jewelry  Co.  v.  Darnell,  136 
Iowa  656,  113  NW  344.  124  AmSR 
309;  Burlington  Lumber  Co.  y.  Evans 
Liumber  Co.,  100*  Iowa  469,  69  NW 
(58. 

Ky. — Sibley  v.  Holcomb,  104  Ky. 
670,   47  8W  766.  20  KyL  862. 

Mlcb. — McGinn  v.  Tobey,  62  Mich. 
252,  28  NW  818,  4  AmSR  488;  Soper 
v.  Peck.  61  Mich.  663,  17  NW  67. 

Mo. — ^Wright  V.  McPlke,  70  Mo.  176: 
Birdsall  v.  Coon.  167  Mo.  A.  459,  189 
SW  243:  Nlcol  v.  Toung,  68  Mo.  A. 
448;    Cole  V.  Weidman,   19    Mo.   A   7. 

Nebr. — Omaha  First  Nat.  Bank  v, 
Uerman,  S  Nebr.  247. 

N.  J. — Alexander  v.  Brogley,  63  N. 
J.  U  807,  43  A  888  [afl  62  N.  J.  L. 
584.   41   A  691]. 

N.  T.— Page  v.  Krekey,  187  N.  T. 
307,  83  NE  311.  33  AmSR  731,  21 
LRA  409. 

Pa. — Schuylkill  County  y.  Copley, 
67  Pa.   886,  5  AmR  441. 

Wis. — ^Bowers  v.  Thomas,  62  Wis. 
480.   22  NW  710. 

Bnff. — Thorongtagood's       Oaae^       2 


[(  253]  6.  Effect  of  Accepting  Paper  Oomtainiiic 
Teima.  Where  one  accepts  a  paper  which  he  knows 
contains  the  terms  of  an  offer,  he  will  be  bound  by 
it,  and  cannot  be  heard  to  say  that  he  did  not  read 
it  or  did  not  know  what  it  contained.*^  But  it  has 
been  held  that  this  rule  does  not  apply  to  an  illiter- 
ate person  unable  to  read  who  accepts  a  paper  as 
containing  the  terms  of  a  contract  previously 
agreed  on.*' 

[$  254]  6.  Mistake  of  Ezprossion  and  Befoima- 
tion.  A  mistake  of  expression  occurs  where  the 
parties  are  of  the  same  mind  regarding  the  terms 
of  the  agreement,  but  the  writing  intended  to  em- 
brace those  terms  does  not  express  their  true  mean- 
ing. Here  in  courts  of  law  the  contract  must  stand 
as  it  is  written,  for  it  is  a  well  settled  rule  of  evi- 
dence in  those  courts  that  parol  evidence  is  not  ad- 
missible to  contradict,  add  to,  or  vary  a  writing.*^ 
Equity  may  in  a  proper  case  grant  relief**  by  way 
of  reformation**  or  cancellation.'* 

[{  255]  7.  Mistake  of  One  Party  Only— a.  In 
GraiiBraL  A  mistake  of  one  of  the  parties  only  in 
the  expression  of  his  agreement  or  as  to  the  subject 
matter,  not  known  to  the  other,  does  not  affect  its 
binding  force,"  and  is  no  ground  for  its  rescission 
even  in  equity,**  unless  it  is  such  a  mistake  as  to 


Coke  ta,  76  Reprint  408,  6  BBC  202: 
Wake  v.  Harrop,  6  H.  *  N.  768,  168 
Reorlnt  817. 

See  Blddeford  Nat.  Bank  y.  Hill. 
102  Ma  846,  66  A  781,  120  AntSR  499 
(holding  that  the  Instrument  was  a 
forgery);  Laslinskl  v.  Campbell,  I 
OntWR  114  (where  the  agreement 
was  prepared  by  an  Interpreter). 

[a]  XUxuttnMou  >— Where  defendants 
were  Induced  to  sign  their  names  to 
a  printed  form  of  contract  for  the 
purchase  of  a  book,  by  a  fraudulent 
representation  made  to  one  defend- 
ant that  he  was  writing  his  name 
only  to  show  how  It  was  spelled,  and 
to  the  other  that  he  was  signing  his 
name  only  as  an  autograph,  they 
were  not  bound.  Alexander  v.  Brog- 
ley, 63  N.  J.  L.  307,  43  A  888  [afl 
62  N.  J.  L.  684,  41  A  691]. 

44.    See  Bills  and  Notes  i  1007. 

46.  Fidelity,  etc.,  Co.  v.  Fresno 
Flume,  etc.  Co.,  161  CaL  466,  478,  119 
P  646.  87  LRANS  321  [olt  Cyc]; 
Frankfort  Mar.  Ace,  etc.,  Ins.  Co.  v. 
California  Artistic  Metal,  etc.,  Co.,  28 
Cal.  A.  74,  161  P  176.  See  supra 
ii    76-81. 

[a]  Appiloatlen  of  ml*^-<l)  This 
principle  finds  frequent  application  in 
the  case  of  bllla  of  lading,  express 
receipts,  and  the  like.     See  Carriers 

I  262.  (2)  So  where  a  person  re- 
ceives an  insurance  policy  pursuant 
to  an  application,  it  is  his  duty  to 
examine  it  and  see  those  things  In 
respect  thereto  which  are  open  /to 
ordinary  observation  by  a  person  of 
ordinary  intelligence,  and  If  he  neg- 
lects so  to  do,  taking  it  for  granted 
that  what  he  has  received  is  what  he 
applied  for  or  intended  to  apply  for, 
such  conduct  on  his  part  amounts  to 
an  acceptance  of  the  policy  received 
regardless  of  whether  It  corresponds 
to  the  policy  applied  for  or  Intended 
to  have  been  applied  for  or  not,  and 
If  it  does  not  so  correspond  he  can- 
not l>e  heard  to  complain.  See  Life 
Insurance  [26  Cyc  783,  735]. 

461  Dryer  y.  Security  F.  Ins.  Co., 
(Iowa)  82  NW  494. 

47.  See  Evidence  [17  Cfc  667  et 
seq]. 

48.  Bonltable  Jariadiotloa  becan— 
of  mlstafce  gvaezally  see  Equity  [16 
Cyc  66]. 

40.  See  Reformation  of  Instru- 
ments [34  Cyc  8991. 

SO.  See  Cancellation  of  Instru- 
ments J  17. 

«X.  U.  S.— Ellloott  Mach.  Co.  y. 
U.  S.,  44  Ct  CI.  127. 

Ala— Outcault  Adv.  Co.  v.  Hooten, 

II  Ala  A.  464,  66  8  901. 
Arts.— UcMlUon  y.  Flagatalt,  164  P 


318.   819   tcit  C!yc1. 

Cal. — Crane  v.  McCormick.  92  Cal. 
176,   28  P  222. 

Ga. — Comer  v.  Oranniss,  76  Ov 
277;  Bailey  Co.  y.  West  Lumber  Co.. 
1  Oa.  A.  898,  68  SB  120. 

Ida — Tatnm  v.  Coast  Lumber  Co., 
18  Ida  471.  473.  101  P  967,  23  LRANS 
1109  [qupt  Cyc]. 

III.— Alison  V.  Storm,  164  111.  A.  13. 

Iowa — Wilson  v.  Wyoming  Cattle, 
etc..  Co..  129  Iowa  16,  106  NW  388. 

Kan.— Cargiu  Commn.  Oo.  y.  Mow- 
ery.  161  P  684.  687  fquot  Cyc] ;  GrliHn 
V.  O'Nell,  48  Kan.  117,  29  P  143. 

Ky. — Harmon  v.  Thomjmon,  119  Ky. 
628,  84  SW  569,  27  KyL  181. 

La — ^Klrkland  y.  Edenbom,  140  La. 
669,  78  S  719. 

Minn.— Vallentyne  v.  Immigration 
Land  Co.,  96  Minn.  195.  108  NW  1038, 
6  AnnCas  212. 

Mo. — Redding  V.  Badger  Lumber 
Co.,  127  Mo.  A.  628,  106  SW  667. 

N.  Y. — Monks  v.  West  Street  Impr. 
Co.,  149  App.  Dlv.  604,  134  NTS  39; 
Thomas  J.  Buckley  Engineering  Co. 
V.  McCall,  83  Misc.  603,  146  NTS  626. 

R.  I. — Southbridge  Roofing  Co.  y. 
Providence  Cornice  Co.,  97  A  810, 

8.  C— Neufvllle  v.  Stuart,  10  8.  C. 
Eq^  169. 

Tex.— Tantls  y.  Jones,  (Civ.  A.)  184 
SW  672:  Tom  v.  Roberson,  (Civ.  A.) 
182  SW  698;  Law  Reporting  Co.  v. 
Texas  Oraln,  etc.,  Co.,  (Civ.  A.J  168 
SW  1001;  Travelers'  Ins.  Co.  v.  Jones, 
32  Tex.  Civ.  A.  146,  78  SW  978; 
Brown  V.  Levy,  29  Tex.  Cly.  A.  889, 
69  SW  256. 

Wis. — Bostwlck  V.  Mutual  L.  Ins. 
Co.,  116  Wis.  392,  89  NW  638,  92  NW 
246,  67  LRA  706. 

Eng. — lonldes  v.  Paclflc  F.  tc  M. 
Ins.  Co.,  L.  R.  6  Q.  B.  674,  13  BRC 
471;  Griffiths  v.  Jones,  L.  R.  15  Eg. 
279'  Scott V.  Llttledale.  8  B.  &  B.  816, 
92  ECL  »1%,  120  Reprint  304. 

N..S.— <3ii8holm  V.  Peters,  81  N.  8. 
16. 

Sask. — ^Brandon  Constr.  Co.  v.  Sas- 
katoon School  Bd.,  6  Sask.  L.  260. 

[a]  XUnstntttOB. — Where  a  person 
makes  an  offer  to  erect  a  building  for 
a  certain  amount  and  the  other  party 
accepts  It,  there  is  a  consummated 
and  binding  agreement,  although  the 
former  In  adding  up  the  items  of  his 
estimates  makes  a  mistake,  for  which 
the  latter  is  not  responsible,  by 
which  the  total  Is  made  ten  thousand 
dollars  too  small.  Brown  v.  Levy, 
(Tex.  Civ.  A.)  69  SW  265. 

Befa—1  of  apedflo  eaforoMosat  see 
Specific  Performance  [36  Cyc  606]. 

as.  U.  S.— MofTett.  etc.,  Co.  v. 
Rochester,   »1   Fed.    28,   38   CCA   819 
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show  thai  thfire  is  a  eomplete  diilerenee  in  sab- 
stanee  between  what  ia  supposed  to  be  and  what  ia 
taken,  so  as  to  constitnte  an  absence  of  considera- 
tion.** The  principle  of  our  law  is  the  same  as  that 
of  the  civil  law,  and  the  difficulty  in  every  ease  is 
to  deteimine  whether  the  mistake  or  misapprehen- 
sion is  as  to  the  substance  of  the^  whole  considera- 
tion, going,  as  it  were,  to  the  root  of  the  matter, 
or  only  to  some  point,  even  though  a  mateiial  point, 
an  error  as  to  which  does  not  affect  the  substance 
of  the  whole  consideration.'^  This  rule  has  been 
applied  to  a  joint  contract,  it  being  held  that  a 
mistake  by  one  of  several  coparties  does  not  relieve 
any  of  the  joint  contractors  from  performance  as 
against  the  party  of  the  other  part."*  Jt  would 
seem  that  the  rule  that  mistakes,  in  <a<der  to  be  a 


ground  for  relief  in  equity,  most  be  mutual  is  i^ 
plieable  only  when  the  relief  is  sought  between  the 
parties  to  the  contract.'* 

[$  266]  b.  In  Motive  or  Expectation.  A  mistake 
of  a  party  to  an  agreement  l-elating  to  his  motive 
or  expectation  has  no  effect  on  the  agreement." 

[i  257]  c  Of  One  Party  Oaumd  by  the  Other. 
If  a  mistake  on  the  part  of  one  of  the  parties  to  an 
agreement  is  caused  by  the  other,  it  may  entitle 
him  to  avoid  the  contract." 

[i  258]  d.  Of  One  Party  Known  to  tiie  Other. 
One  ia  not  permitted  to  accept  a  promise  which  he 
knows  that  the  other  party  understands  in  a  differ- 
ent sense,  from  that  in  which  he  understands  it.  In 
such  a  case  there  is  no  agreement,**  although  equity- 
sometimes  rectifies  the  contract  so  as  to  make  it 


Irev  on  other  grounds  178  U.  S.  S78, 
20  set  967.  44  L  ed.  1108]. 
Ala. — Outcault  Adv.  Co.  v.  Hooton. 

II  Ala.  A.  464.   4(0,   66  S   901   [4uot 
Cycl. 

Ida. — Tatttm  v.  Coast  LiumbAr  Co^ 

15  Ida.  471,  473,  101  P  967,  »»  L.RAN3 
1109  [quot  Cycl, 

111, — Stelnmeyer  v.  Schro«pp«l,  2t6 
111.  9^  80  NE  B64,  117  AmSR-  224,  10 
LRA^S  114  [aff  128  til.  A.  1461. 

Me.— Bidder  v.  CarviUe.  101  Me.  69, 
63  A  803,   116  AmSR  803. 

Tex. — TantlB  v.  Jones,  (CSv.  A.)  184 
SW  672. 

Wis.— Marble  Co.  v.  Abbot,  142 
Wis.    279,  124  NW  264. 

B3.     Ark. — Fleischer    v.     McOehee, 

III  Ark.  «2(,  168  SW  169. 

Ida. — Tatum  v.  Coast  Lumber  Co., 

16  Ida.  471,  101  P  967,  23  L.RANS  1109. 
Ind. — 'Indianapolis  School  Comrs.  v. 

Bender.  36  Ind.  A.  164,  72  NE  164. 

Minn. — St.  Nicholas  Cburch  v. 
Kropp,  160  NW  600. 

Mo. — Lyman  v.   Campbell,   84  Mo.. 
A     213 

N,  T. — Harper  v.  Newburgh,  1B9 
.App.  Dlv.  696,  146  NTS  69  [rev  79 
Mlsc  299,  189  NTS  10571;  Hayward 
V.  Wemple,  162  App.  Dlv.  196,  136 
NTS  626  [aff  206  N.  T.  692  mem,  99 
NE  1108  mem].  See  Moffiett,  etc  Co. 
.  V.  Rochester,  178  U.  S.  873.  20  SCt 
667,  44  L.  ed.  1108  [rev  91  Fed.  28,  33 
■  OCA  819  (rev  82  Fed.  266)]  (recog- 
nising rule).  .  .   . 

BemtsaiOB  Sot  mlstalte  see  infra 
I  666. 

64.    Kennedy      v.      Panama,      etc.. 
Royal   Mall   Co.,   L.    R.   2  Q.   B.    580. 
See  Calhoun  v.  Teal,  106  La.  47,  30  S 
288  (holding  that,  where  there  exists 
V  error  ot  fact,  proceeding  either  from 
,  ignorance  of  that  which  really  exists 
j  or  from  a  mistaken  belief  in  the  ex- 
'  Istence    of    that    which    has    no    ex- 
istence, and  this  error  was  the  prln- 
■   clpal    cause    of,    and    bore    on    the 
'  motive  for,  yielding  consent  to  a  cer- 
tain     business      agreement,      relief 
)  against  It  may  be  had). 
'  '    [a]     Zn  OaUfonla,  under  Civ.  Code, 
i  1689,   providing  that  a  party  to  a 
contract  may  rescind   it   If  his  con- 
sent was  given  by  mistake,  while  the 
mistake  may  be  one  of  fact,  as  de- 
fined by  i  1677,  or  of  law,  as  defined 
by  I   1B78,  in  which  latter  case  the 
mistake  must  be  by  both  parties,  not 
only  must  the  mistake  be  one  but  for 
which  the  party  would  not  have  con- 
sented to  the  contract,  i  f568  declar- 
ing that  consent  Is  deemed   to   have 
been  obtained  through  mistake  "only 
when  it  would  not  have  been  given 
had  such  cause  not  existed,"  but  in 
case  of  mistake  of  fact,  the  mistake 
must  be  "material  to  the  contract," 
this  being  an  elem«pt  of-  a  mistake 
of  fact  as  deftned  by  i  1677.   Hannah 
V.  Steinman.  169  Cal.  142,  147,.  112  P 
1094;  Moore  v.  Copp,  119  Cal.  429,  61 
F  630. 

68.  Sloan  v.  Courtenay,  64  S.  C. 
314,   32   SB  431. 

66.  Lumber  Exch.  Bank  v.  Miller, 
18  Misc.  127.  40  NTS  1078. 

57.  111. — Brown  Bros.  Mfg.  Co.  v. 
S.  H.  Harris  Co.,  186  111.  A.  568. 


Ky. — Western  Qerman  Sav.  Bknk  v. 
Farmers',  etc..  Bank,  10  Bush  669. 

Utah.— Whit©  V.  Snell,  86  Utah  484, 
100  P  927. 

Wis. — Coates  v.  Buck,  98  Wis.  128, 
67  NW  28. 

Bng. — OlUvant  v.  Bayley,  6  Q.  B. 
288,  48  ECL  288,  114  Reprint  1267; 
Scott  v.  Littledale,  8  E.  &  B.  816,  92 
ECL  816,  120  Reprint  804;  Chanter  v. 
Hopkins,  4  M.  ft  W.  899,  160  Reprint 
1484. 

[a]  Xlta>tt*tlOM..^<l>  The  pur- 
chase of  a  house  under  the  mistaken 
belief  that  it  is  situated  in  a  par- 
ticular county  of  which  the  purchaser 
wishes  to  become  a  freeholder.  Shir- 
ley v.  Davis  [cit  Drewe  v.  Hanson.  6 
Ves.  Jr.  675,  678,  81  Reprint  1263; 
Seton  V.  Slade,  7  Ves.  Jr.  266,  270 
note  40,  82  Reprint  108].  (2)  The 
purchase  of  land  In  the  unre- 
alized expectation  of  procuring 
a  consent  which  is  required  for 
building  on  it  Adams  v.  Weare,  1 
Bro.  C£.  6(7,  28  Reprint  1301.  <3) 
A  lease  of  land  under  the  belief  that 
there  Is  a  vein  of  coal  in  it.  Jeflervs 
v.  Fairs.  4  Ch.  D.  448.  (4)  An  appli- 
cation for  shares  in  a  company  -un- 
der a  mistaken  belief  that  they  are 
required  to  qualify  one  as  a  director. 
In  re  British,  etc.,  Tel.  Co.,  L.  R.  14 
Eq.  316.  (6)  An  order  of  more  of  an 
article  than  one  really  needs.  Coates 
v.  Buck,  93  Wis.  128,  67  NW  23. 

68.  (3ermer  v.  GambiU,  140  Ey. 
469,  131  SW  268:  Beebe  v.  Toung,  14 
Mich.  136;  Phillips  v.  Hollister.  2 
Coldw.  (Tenn.)  269:  Cancllla  v.  Orr, 
24  Man.  866,  28  WestLR  633  Jdism 
app  16  DomLR  116,  27  WestLR  122, 
6  WestViTklyR  1294].    See  infra  (  666. 

6».  U.  S. — Hume  v.  U.  S..  132  U.  S. 
406.  10  SCt  134.  88  L.  ed.  393. 

D.  C. — Cunningham  Mfg.  Co.  v. 
Rotograph  Co.,  30  App.  624,  16  LRA 
NS  368.  13  AnnCas  1147. 

Ga. — Shelton  v.  Ellis,  70  Ga.  297. 

Iowa. — Wilson  v.  Wyoming'  Cattle, 
etc.,  Co.,  129  Iowa  16.  106  NW  338. 

Kan.— Griffin  v.  O'Neil,  48  Kan.  117, 
29  P  143. 

Ky. — Mercer  v.  Hickman-Bbbert 
Co.,  106  SW  441,  82  KyL  230. 

Me. — Laplsh  v.  Wells,  6  Me.  175. 

Minn. — Tyra  v.  Cheney,  129  Minn. 
428,  162  NW  886;  C.  H.  Toung  Co.  v. 
Springer.  113  Minn.  382,  129  NW  773. 

N.  C. — Freeman  v.  Croom,  172  N.  C. 
624.   90  SE  523. 

Tex. — Barteldes  Seed  Co.  v.  Ben- 
nett-Sims Mill,  etc.,  Co.,  <Clv.  A.) 
161  SW  399,  400  [cit  Cycl;  Dorsey 
Printing  Co.  v.  (Gainesville  CJotton 
Seed  Oil  Mill,  etc.,  Co.,  (Civ.  A.)  61 
SW  666. 

■yt. — Everson  v.  International  Gran- 
ite Co.,  66  Vt.  668,  27  A  320. 

Wis.— Harran  v.  Foley,  62  Wis.  684, 
22   NW   837. 

Eng. — Gordon  v.  Street,  [1899]  2  Q. 
B.  641;  Tamplin  v.  James.  16  Ch.  D. 
216;  -Webster  v.  Cecil,  30  Beav.  62,  64 
Reprint  812. 

Compare  Cunningham  v.  Atter- 
bury,  166  Mo.  A.  137,  148  SW  176 
(holding,  in  replevin  for  a  bouse 
constructed  by  plaintiff,  tenant  on  a 
farm,  and  claimed  by  defendant  un- 


der a  compromise  agreement  whereby 
plaintiff  surrendered  the  farm  includ- 
ing the  house,  that  it  was  error  t» 
Instruct  that  if  plalntifC  understood 
that  he  was  reserving  the  house,  and 
the  owner's  agent,  with  knowledge 
of  such  understanding,  permitted  the 
settlement  to  be  made  without  dis- 
closing his  difTerent  understanding, 
plaintiff's  understanding  became  the 
contract). 

^  [a]  IltaMratl(MW_(l)  This  m1» 
has  been  applied,  for  example,  in  a 
suit  for  specific  performance  of  a 
contract  to  sell  land,  where  defend- 
ant, after  ha-vlng  refused  an  offer 
from  plaintiff  of  l2,O00,  wrote  him  a 
letter  containing  an  offer  to  sell  for 
£1,200,  whereas  he  intended  to  write 
{3.100,  and  plaintiff  accepted  the 
otter.  Webster  v.  Cecil,  80  Beav.  (2. 
64  Reprint  812.  (2)  In  an  action  for 
shucks  furnished  the  goverAment. 
where  plaintiff's  bid  for  furnishing- 
the  same  had  been  made  on  a  blank 
furnished  by  the  government,  which, 
because  of  Inadvertence  in  not  strik- 
ing Out  a  word,  required  the  govern- 
ment to  pay  sixty  cents  a  pound 
when  shucks  were  only  really  worth 
two  cents  a  pound,  and  were^usually 
sold  by  the  hundred  weight.  Hume  v. 
U.  S.,  132  U.  S.  406,  10  SCt  134,  33 
L.  ed.  393.  (3)  Where  by  mistake  in 
a  rate  sheet  a  railroad  rate  was  given 
at  fifteen  dollars  less  than  it  should 
have  been,  and  a  person  bought  a 
ticket  at  that  rate  knowing  of  the 
mistake.  Shelton  v.  Ellis,  70  Oa.  297. 
(4)  In  a  contract  for  the  sale  of 
goods,  where  the  error  was  in  failing 
to  give  the  price  which  the  seller  had 
decided  on,  the  seller  having  had  cer- 
tain figures  in  mind  which  he  in- 
tended to  give,  and  having  by  a  mere 
slip  of  the  tongue,  which  tne  buyer 
understood  to  be  such,  given  other 
figures.  Harran  v.  Foley,  62  Wis. 
684,  22  NW  837.  (6)  Where  the 
vendor  of  land  stated  a  price  which 
was  determined  by  footing  Incor- 
rectly an  Itemised  valuation  of  the 
property,  and  the  buyer  was  looking 
on  the  paper  while  he  was  making 
the  addition,  and  kne-w  of  the  mis- 
calculation. Griffin  V.  O'Neil,  48  Kan. 
117,  29  P  143.  (6)  Where  plaintiff 
contracted  with  defendants  for  cer- 
tain stone  monuments  for  a  sum 
fixed  by  one  of  defendants  on  infor- 
mation given  him  by  their  foreman, 
and  on  which  he  relied,  and  the  price 
fixed  -was  much  below  the  value  of 
the  goods,  through  an  error  of  the 
foreman  in  computation  known  to 
plaintiff.  Everson  v.  International 
Granite    Co.,    65    Vt.    668,    27    A    820. 

(7)  Where,  through  mistake,  a  writ- 
ten contract  required  defendant  to 
pay  plaintiff  ten  dollars  per  one  thou- 
sand feet  for  cutting  timber,  instead 
of  one  dollar.  Mercer  v.  Hickman- 
Ebbert  Co.,  106  SW  441,  82  KyL  280. 

(8)  -Where  a  mistake  in  the  price 
is  made  in  a  written  bid  following  an 
oral  estimate  and  bid,  the  person  to 
whom  the  bid  is  offered  cannot  create 
a  contract  bv  acceptance,  if  he  knows 
of  the  mistai.e  and  the  bidder's  ignor- 
ance  thereof.     Tyra   v.   CJheney,    129 
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express  the  real  intention.**  The  mie  is  diflerent  if 
the  other  party  simply  knows  that  the  offerer  is 
mistaken  as  to  the  value  or  quality  of  the  subject 
matter,  or  as  to  his  expectations  or  motives.*' 
Thus  it  does  not  affect  the  agreement  if  the  seller 
of  property  does  not  disclose  matters  affecting  its 
value  or  the  buyer  disclose  matters  within  his 
knowledge  alone  enhancing  its  value." 

[$  2591  8.  Mntnal  Mistoke— a.  Aa  to  Material 
Pacts.  Mutual  mistake  as  to  material  facts  will 
avoid  the  agreement." 

[i  260]  b.  Aa  to  Extrinsic  Facts.  As  to  ex- 
trinsic facts  which  may  have  a  bearing  or  influence 
on  the  making  of  an  agreement,  but  which  are  not 


the  cause  of  it,  it  seems  that  a  mutual  mistake  does 
not  affect  the  agreement.  The  agreemettt  may  be 
set  aside  for  the  mistake  only  where  the  point  mis- 
conceived was  the  cause  of  the  agreement  or  had  an 
important  influemce  on  it."*  The  fact  that  both  par- 
ties mistook  the  value  of  the  subject  matter  of  the 
contract,  so  that  one  sold  more  of  a  thing  or  a 
more  valuable  thing  than  he  thought  he  was  selling, 
and  the  other  received  more  than  he  expected  to 
receive,  is,  according  to  the  weight  of  authority, 
bnma^erial  to  the  case,"  although  there  are  some 
cases  in  apparent  conflict.**  And  "so  it  is  generally 
as  to  all  facts  which  are  not  of  the  essence  of  the 
agreement,  the  rule  being  that  a  mutual  mistake  as 


Minn.  428.  152  NW  815.  (9)  A  per- 
son cannot  "arntp  at  an  offer"  which 
he  knows  Is  made  hy  mistake.  Tamp- 
Un  V.  James,  16  Ch.  D.  216. 

[bj  Xb  ftoorgla  (1)  the  rule  stated 
In  the  text  Is  recocrnlzed.  Slnjser  v. 
Grand  Ranlds  Match  Co„  117  Ga.  86, 
43  SE  755;  Shelton  v.  Ellis.  70  Oa. 
297;-  Wyche  v.  Greene,  28  Ga.  41 B; 
Geortrla  Southern,  etc.,  R.  Co.  ▼. 
Adeeb,  IE  Ga.  A.  881,  84  SB  323.  (2) 
By  tbe  code  of  Georgia,  where  the 
Intention  of  the  parties  differ,  the 
meaning  placed  on  the  contract  by 
one.  ana  known  to  be  thus  misunder- 
stood by  the  other  at  the  time,  shall 
be  held  to  be  the  true  meaning. 
Gouldtnff   V.   Hammond,   49   Fed.    448 

J  rev  on  other  grounds  64  Fed.  639, 
CCA  588]. 

[c]  BatoppeL.— Where  a  party  places 
a  eonstruetlon  on  a  proposed  contract, 
asreeins  to  execute  it  in  that  way, 
and  thereby  Induces  the  other  to 
agree,  ho  will  be  estopped  from  after- 
ward repudiating  that  construction. 
The  Alberto,  24  Fed.  379;  Schmohl 
V.  Flddlck,  34  111.  A.  190. 

BMMdaatOB  la  Mnltr  see  Cancella- 
tion of  Instruments  f  18, 

SO.  Hudson  Structural  Steel  Co.  v. 
Smith,  etc.,  Co.,  110  Me.  123,  86  A 
384,  SS6.  48  LRANS  664  [quot  Cyc]; 
Anson  Contr.  p  130.  See  Oarrard  v. 
FrankeL  SO  Beav.  446.  54  Reprint  9C1. 
See  further  Reformation  or  Instru- 
ments  [84  Cyc  921]. 

81.  Smith  ▼.  Hughes.  L..  R.  8  Q.  B. 
597  (where  plaintiff  sold  defendant 
a  qoalntity  of  oats,  defendant  think- 
ing that  they  were  old  oats,  and 
plaintiff  knowing  that  he  thought  so 
and  knowing  that  they  were  not,  it 
was  held  that  the  sale  was.  binding). 

as.     See  infra  i  281. 

88.  TJ.  8. — Allen  T.  Hammond.  11 
Pet.  63,  9  L.  ed.  638  [aff  11  F.  Cas. 
No.  8,000.  2  Sumn.  8871:  The  Stanley 
H.  Miner,  172  Fed.  486:  Wilson  v. 
^ueen  Ins.  Co.,  5  Fed.  674. 

Ala. — Thompson  v.  Hudgins,  116 
Ala.  93,  23  S  682;  Scruggs  v.  Driver, 
tl   Ala.   274. 

CaL — ^Barfleld  v.  Price,  40  Cat.  586r 
Johnson  v.  Wlthov,  9  CaL  A.  62,  98 
P  42. 

111. — ^Hoops  V.  FiUgerald,  204  IlL 
3ZS,  68  I^rir  480  raff  lOS  111.  A.  636]. 
flee  Martlne  v.  Nelson,  51  111.  422. 

Kan. — Liowe  v.  Wells,  78  Kan.  105, 
96  P  74. 

Ky. — ^Neale  v.  Wright,  130  Ky.  146, 
112  SW  1116.  _ 

Misa. — Harrison  v.  Stowers,  Walk. 
165. 

N.  T. — Plynn  v.  Smith,  111  App. 
Div.  870,  98  NTS  66:  Funch  v.  Aben- 
heim,  ZO  Hon  1;  Mildeberger  v.  Bald- 
win, 2  N.  T.  Super.  178;  U  D.  Gar- 
rett Co.  V.  EUtlsey,  88  Misc.  438,  77 
NTS    9  89 

M.  C— Oldham  v.  Klrchner,  79  N. 
C.   106,   28  AmR  302. 

Pa. — ^Fink  V.  Smith,  170  Pa.  124, 
32  A  666,  60  AmSR  760;  Miles  v.  Ste- 
vens, S  Fa.  21,  45  AmD  621;  Gibson 
V.  Union  Rolling  MUl  Co.,  3  Watts 
82:  Neale  v.  Blngler,  26  Pa.  Co.  359. 

S.  D. — Iowa  L.  t  T.  Co.  v.  Schnose, 
19  S.  D.  248,  108  NW  22,  9  AnnCas 
255. 

Tex. — ^Barrel!  v.  Do  Normandle,  26 
ter.  180. 

Vt. — ^Ketchnm  v.  CaUln.  21  Vt.  191. 


Va. — French  v.  Townes.  16  Gratt 
(51  Va.)  613. 

Can. — C^stleman  v.  Waghom,  41 
Can.  S.  C.   88. 

Ont — Welch  v.  Esperania  Cobalt 
Mines  Co.,  11  OntWR  722. 

[a]  ''Mntiial  mlstalW  consists  in 
a  clear  showing  of  a  misunderstand- 
ing, reciprocal  and  common  to  both 
parties,  In  respect  to  the  terms  and 
subject  matter  of  the  contract,  or 
some  substantial  part  thereof.  C.  H. 
Toung  Co.  V.  Springer,  118  Minn. 
882,  129  NW  778. 

rb]  B«U  •■  to  frand  not  appU- 
eane^-One  who  seeks  relief  because 
of  mutual  mistake  in  the  terms  of  a 
contract  is  not  within  the  rule  which 
assumes  that,  from  fiduciary  rela- 
tions of  the  parties  to  a  contract,  an 
unexplained  advantage  gained  by  one 
Is  fraudulent.  Durfllnger  v.  Baker, 
149   Ind.  876.   49  NB  276. 

[c]  ]ltaatratfoa<— Where  defend- 
ants believed  when  they  contracted 
for  an  extension  of  time  on  assum 


ing  a  mortgage  that  they  had  a  legal 
title  to  the  property  subject  to  the 
mortgage,     and     plaintlfT     believed 


when  it  accepted  the  mortgage  that 
it  was  securing  a  valid  lien,  and  at 
the  time  of  the  extension  had  no 
notice  that  the  mortgage  was  in- 
valid, the  contract  of  extension  was 
not  binding  because  of  the  mistake. 
Iowa  L.  &  T.  Co.  V.  Schnose,  19  S.  D. 
248,  103  NW  22,  9  AnnCas  266. 

84.  Conn. — Segur  v.  Tlngley,  11 
Conn.    134. 

Me. — Stewart  v.  Tlconlc  Kat.  Bank, 
104  Me.  678,  72  A  741.       _ 

Nebr. — Lamoreaux  v.  Phelan.  89 
Nebr.  47,  180  NW  988;  JUoore  v. 
Scott,  47  Nebr.  846,  66  NW  441. 

N.  T. — ^Dambmann  v.  Schalting.  76 
N.  T.  66. 

Pa. — ^In  re  Bayley,  28  Pa.  Co.  49. 

Porto  Rico.— Joy  v.  Banco,  8  Porto 
Rico  66. 

Tex. — ^Darnell  v.  Dolan,  (Civ.  A.) 
182  SW  857.  ^  ^ 

Wash. — Stahl  v.  Sehwarts,  67  Wash. 
28,120  P  856. 

Wis.— Klauber  v.  Wright,  52  Wis. 
808,   8   NW  893. 

Eng. — Kennedy  v.  Panama,  etc.. 
Royal  Mall  Co..  L.  R,  2  Q.  B.  680. 

See  Schlrmer  v.  tJnlon  Brewing, 
etc.,  Co.,  26  C!al.  A.  169,  146  P  194 
(where  reformation  was  allowed). 

-[a]  ZUnstratlotu — ^Where  an  offer 
was  made  by  one  partner  to  enter 
into  a  contract  with  another  person 
to  remove  earth  at  a  stipulated  price 
per  cubic  yard,  extending  over  sev- 
eral miles  of  a  line  of  railroad  in 
£roceB8  of  construction,  the  fact  that 
efore  the  offer  was  made  another 
partner  in  the  Arm  had  already  let 
a  contract  for  a  small  portion  of  the 
offered  work  which  was  unknown  to 
the  partner  making  the  offer  does  not 
necessarily  constitute  a  mutual  mis- 
take between  the  parties  to  the  con- 
tract. Lamoreaux  v.  Phelan,  89  Nebr. 
47,  180  NW  988. 

86.  Cal.— Taylor  v.  Ford,  131  Cal. 
440.   63  P  770. 

Oa — Dortic  ▼.   Dugas,   56   Ga.   484. 

Hich. — Tenney  v.  Hand,  32  Mich. 
63. 

Oh.— Hunter  v.  Goudy.   1   Oh._449. 

Pa. — Sankey  v,  Miffinhurg  First 
Nat.  Bank.  78  Pa  48. 


Tenn. — ^Webster,  v.  Stark,  10  I<««i 
406. 

Va. — ^Thompson  v.  Jackson,  3  Rand. 
(24  Va)  604,  16  AmD  721. 

Wis. — Wood  V.  Boynton.  64  Wis. 
266.   25  NW  42,   64  AmR  610. 

Eng. — ^Hope  v.  Walter,  11900]  1  Ch. 
257  [aff  [1899]  1  Ch.  879]:  Barr  v. 
Gibson,  3  M.  A  W.  390,  166  Reprint 
1196,  24  ERG  188. 

[a]  xnnstrations. — (1)  Where,  on 
the  sale  of  a  ship  at  sea,  both  parties 
were  ignorant  that  she  was  then  in 
a  damaged  condition.  Barr  v.  Gib- 
son. 3  M.  &  W.  390.  IBO  Reprint  1196, 
24  ERC  188.  (2)  Where,  at  the  time 
or  the  sale  of  a  house  at  auction, 
neither  the  vendor  nor  the  purchaser 
knew  that  the  tenant  in  whose  pos- 
session it  was  had  been  using  It  as 
a  brothel,  which  fact,  if  publicly 
known  in  the  -neighborhood,  would 
greatly  reduce  Its  value  for  the  pur- 
pose of  being  let  to  tenants.  Hope 
V.  Walter.  [1900]  1  Ch.  267  [aff  [1899] 

I  Ch.  879].  (8)  Where  both  buyer 
and  seller  of  a  stone  thought  that  It 
was  of  small  value  while  it  was 
really  of  great  value.  Wood  v.  Boyn< 
ton,  64  Wis.  265,  26  NW  42,  64  AmR 
610.  (4)  Where  on  the  sale  of  a 
speclflc  tract  of  land  both  parties 
supposed  that  it  contained  less  than 
It  really  did.  Thompson  v.  Jackson, 
3  Rand.  (24  Va)  504,  15  AmD  721. 
(6)  Where  one  who  had  built  a  mill 
partly  on  land  of  another  purchased 
of  the  other  two  lots,  both  parties 
supposing  them  to  include  the  mill, 
which,  however,  was  found  to  be  on 
a  third  lot,  and  It  was  held  no  ground 
for  equitable  Interference.  Webster 
V.  Stark,  10  Lea  (Tenn.)  406.  (6) 
Where,  on  the  sale  of  bonds  at  their 
face  value,  both  parties  were  iarno- 
rant  that  the  bonds  were  selling  on 
the  market  at  a  premium.  Sankey 
V.  Mifflnburg  First  Nat.  Bank,  78  Pa. 
48. 

■aU  ^  pwaoaaltr  see  farther 
Sales  [35  Cyc  60]. 

■ale  of  realty  see  further  Vendor 
and  Purchaser  (39  C!yc  12601. 

86,  Chapman  v.  Cole,  12  Gray 
(Mass.)  141.  71  AmD  739;  Sherwood 
v.  Walker,   66  Mich.  568,  S3  NW  919. 

II  AmSR  531;  Thwing  v.  Hall,  etc^ 
Lumber  C^o.,  40  Minn.  184,  41  NW 
815:  Irwin  v.  Wilson,  45  Oh.  St.  426, 
16   NE  209. 

[a]  XUnatxatloas. — (1)  Where  plain- 
tiff had  paid  defendant,  as  worth 
fifty  cents,  a  private  gold  coin  really 
worth  ten  dollars,  it  was  held  that 
the  mistake  was  a  ground  for  rescis- 
alon.  Chapman  v.  Cole,  12  Gray 
(Mass.)  141,  71  AmD  739.  (2)  Where 
B  sold  to  A  a  blooded  cow  for  eighty 
dollars,  both  thinking  that  the  cow 
was  barren.  Before  the  time  for  de- 
livery B  discovered  that  the  cow  was 
with  calf  and  refused  to  deliver.  Aa 
a  breeder  the  cow  was  worth  ten 
times  the  price  it  was  sold  for.  It 
was  held  that  the  mistake  avoided 
the  sale.  One  judge  dissented  on  the 
ground. that  the  mistake  went  to  the 
quality  or  value  of  the  thing  sold. 
Sherwood  v.  Walker.  66  Mirh.  668.  38 
NW  919.  11  AmSR  531.  (3)  Where 
the  mistake  was  as  to  the  produc- 
tiveness of  land  sold.  Thwing  v; 
Hall,'  etc..  Lumber  Co.,  4ft  Minn.  184, 
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to  theae  has  no  effect.*' 

[$  261j  c.  When  Facts  Donhtfnl  and  Parties 
ABHTlinft  aiak.  Where  the  parties  treat  on  the  basis 
that  the  fact  which  is  the  subject  of  the  agreement 
is  doubtful,  and  the  consequent  risk  each  is  to  en- 
counter L5  taken  into  consideration  in  the  stipula- 
tions assented  to,  the  contract  will  be  valid 
notwithstanding  any  mistake  of  one  of  the  parties.** 

[$  262]  d.  As  to  Tenns  of  Agnonent— (1) 
Offer  and  Acceptance  Not  IdenticaL  It  has  been 
seen  that  it  is  essential  to  every  agreement  that  the 
parties  to  it  should  have  consented  to  the  same  sub- 
ject matter  in  the  same  sense ;  they  must  have  con- 
tracted ad  idem.**  Hence,  where  one  person  offers 
a  thing  and  the  other  accepts  it  and  the  parties 
have  in  mind  different  things,  there  can  be  no 
agreement.     So  where  the  language  used  is  nnder- 

41  NW  816;  Irwin  v.  WllBon.  46  Oh. 
St.  42«,  16  NB  426.  And  see  Miles 
v.  Stevens,  3  Pa.  21,  46  AmD  621 
(where  mistake  was  as  to  existence 
of  harbor). 

e7.  Stewart  v.  Tloonlc  Nat.  Bank, 
104  Me.  678,  72  A  741;  Hecht  v. 
Batcheller,  147  Mass.  336,  17  NE  661, 
9  AmSR  708;  Dambmann  v.  Schult- 
Ing,  76  N.  T.  66;  Kowalke  v.  Milwau- 
kee Electric  R.,  etc.,  Co.,  108  Wis.  472, 
79   NW   762.   74  AmSR  877. 

[a]  XUnatratloasv— (1)  Under  an 
acrreement  that.  If  a  judgment  cred- 
itor of  a  decedent's  estate  would  drop 
suits  commenced  for  real  estate  sold 
under  an  execution  on  the  judgment 
the  other  party  would  guarantee  that 
the  executor  would  pay  the  execution 
and  take  an  assignment  of  It.  or,  on 
his  failure  to  do  so,  the  other  party 
would  pay  the  creditor  and  take  an 
assignment  himself,  a  mistake  In 
that  the  parties  were  mutually  ig- 
norant of  the  fact  that  the  judgment 
had  been  erroneously  entered  up  and 
an  Invalid  execution  Issued  thereon 
which  invalidated  the  sale,  but  which 
judgment  could  be  corrected,  was  not 
so  material  to  the  substance  of  the 
transaction  as  will  support  an  action 
at  law  by  such  other  party  to  re- 
cover back  the  money  paid.  Stewart 
V.  Ticonic  Nat.  Bank,  104  Me.  578,  72 
A  741.  (2)  Where  a  woman  was  In- 
jured in  alighting  from  a  car,  and 
shortly  after  a  compromise  of  her 
claim  was  made  by  the  railroad  she 
had  a  miscarriage,  it  was  held  that 
the  mistake  of  both  parties  as  to  her 
pregnancy  was  not  a  ground  for  set- 
ting aside  the  agreement.  Kowalke 
V.  Milwaukee  Electric  R.,  etc.,  Co.. 
103  Wis.  472,  7»  NW  207,  74  AmSR 
877. 

ea  U.  S. — The  Stanley  H.  Miner, 
172  Fed.  486;  Cleveland-Cliffs  Iron 
Co.  V.  East  Itasca  Mln.  Co.,  146  Fed. 
232.  76  CCA  698  [certiorari  den  206 
II.  S.  646,  27  set  792.  61  L.  ed.  923]. 

Minn. — EUistman  v.  St.  Anthony 
Palls  Water  Power  Co.,  24  Minn.  487. 

N.  T. — Cohen  v.  Haberman,  126 
App.  Dlv.   710,  111   NTS   67. 

N.  C. — Crowder  v.  Langdon,  38  N. 
C.  478. 

Pa.— Ancient  Order  U.  W.  v. 
Mooney,  230  Pa.  16.  79  A  233;  Perkins 
V,  Gay,  3  Serg.  &  R.  327,  8  AmD  653. 
See  Du  Bols  Borough  v.  Du  Bols  City 
Water  Works  Co.,  178  Pa.  430,  36  A 
247.  63  AmSR  678,  34  LRA  92  (hold- 
ing that  a  contract  by  which  a  com- 
pany agrees  to  construct  waterworks 
and  furnish  a  borough  and  Its  in- 
habitants with  an  adequate  supply 
of  water,  all  to  be  taken  from 
springs  on  certain  land,  will  not  be 
canceled  merely  because  the  springs 
prove  Inadequate,  mistake  as  to  the 
capacity  of  the  springs  having  been 
no  more  the  fault  of  the  company 
than  of  the  borough). 

Wis. — Kowalke  v.  Milwaukee  Elec- 
tric R..  etc..  Co..  103  Wis.  472.  79  NW 
762.  74  AmSR  877. 

Bng. — Lyttelton  Times  Co.  v.  War- 


stood  differently  by  the  parties,  there  is  no  meeting 
of  minds  and  there  can  be  no  agreemenL"  These 
cases  may  be  classed  under  the  head  of  mistake  as 
to  the  identity  of  the  subject  matter. 

[i  263]  (2)  Where  Terms  of  Agreement  An 
Not  Amhignons.  The  rule,  however,  that  both  par- 
ties must  assent  to  the  same  thing  and  in  the  same 
sense  has  no  reference  to  the  misconception  of  a 
party  not  authorized  by  the  language  used  or  by 
the  terms  of  the  agreement.  If  the  agreement  de- 
ecribes  the  subject  matter  and  the  description  does 
not  admit  of  two  meanings,  the  fact  that  one  of 
the  parties  mistakenly  thought  that  it  was  some- 
thing else  does  not  affect  the  contract." 

[$  264]  e.  As  to  Existence  of  Subject  Matter — 
(1)  In  OeneraL  Where  certain  facts  assumed  by 
both  parties  are  the  basis  of  a  contract,  and  it  sub- 


ners,  [19071  A  C.  478. 

See  Taber  v.  Piedmont  Heights 
Bldg.  Co..  26  Cal.  A.  222,  227,  143  P 
319  fquot  Cyc]  (holding  rule  inap- 
plirahie  to  facts). 

"Where  a  party  enters  into  a  con- 
tract, ignorant  or  a  fact,  but  mean- 
ing to  waive  all  inquiry  into  it,  or 
waives  an  Investigation  after  his  at- 
tention has  been  called  to  It,  he  is 
not  in  mistake,  in  the  legal  sense. 
These  limitations  are  predicated  upon 
common  experience,  that,  if  people 
contract  under  such  circumstances, 
they  usually  Intend  to  abide  the  reso- 
lution either  way  of  the  known  un- 
certainty, and  have  insisted  on  and 
received  consideration  for  taking 
that  chance."  Kowalke  v.  Milwaukee 
Electric  R^  etc,  Co.,  108  Wis.  472, 
476,  79  NW  762.  74  AmSR  877. 

69.  U.  S. — Cxreene  v.  Bateman,  10 
F.  Gas.  No.  6,762.  2  Woodb.  &  M. 
369;  Hazard  v.  New  Encrland  Mar. 
Ins.  Co.,  11  F.  Cas.  No.  6,282,  1  Sumn. 
218  [rev  8  Pet.  667,  8  L.  ed.  10431. 

Cal. — Rovengo  v.  Dcfferari.  40  Cal. 
459. 

Conn. — Rowland  v.  New  York,  etc., 
R.  Co.,  61  Conn.  103,  23  A  76t.  29 
AmSR  176. 

lU.— Rupley  v.  Daggett,  74  111.  *61. 

Me. — Clark  v.  Stetson,  ft7  A  278. 

N.  C. — Barber-Paschal  Lumber  Co. 
V.  Boushall,  168  N.  C.  601,  84  SE  800. 

Pa. — Payne  v.  Public  Grounds,  etc., 
Comrs.,  32  Pa.  Co.  S13. 

Can. — Murray  v.  Jenkins,  28  Can. 
S.  C.  666. 

Ont. — Welch  v.  Esperansa  Cobalt 
Mines  Co.,  11  OntWR  722. 

And  see   supra  ^   48.     ^^. 

[a]  BlgBlac  wroaff  wrttlafs^-In 
a  suit  to  recover  the  price  of  hogs  sold 
by  plaintiff  to  defendant  who  refused 
to  accept  and  pay  for  them,  where 
the  written  contract  showed  that 
plaintiff  bought  the  hogs  of  himself, 
and  that  defendant  sold  the  same 
number  of  hogs  to  himself,  each 
party  having  signed  the  writing  the 
other  should  have  executed,  it  was 
held  that  plaintiff  could  not  recover. 
Canterborry  v.  Miller,   76  111.  355. 

70.  U.  S. — Greene  v.  Bateman,  10 
F.  Cas.  No.  6,762.  2  Woodb.  &  M.  369. 

Ark. — Fleischer  v.  McGehee,  111 
Ark.  626.  163  SW  169. 

Cal. — Peerless  Glass  Co.  v.  Pacific 
Crockery,  etc..  Co.,  121  Cal.  641.  64  P 
101. 

Colo. — Lamar  Milling,  etc.,  Co.  v. 
Craddock,  5  Colo.  A.  203,  37  P  960. 

Conn. — ^Hartford,  etc..  R.  Co.  v. 
Jackson,  24  Conn.  614,  63  AmD  177. 

Ga. — Stl«  V.  Roulston,  88  Oa.  743, 
15  SE  826. 

111.— Rupley  V.  Daggert,  74  111.  361; 
Brant  v.  Gallup.  6  111.  A.  262  [aff 
111   111.  487,  53  AmR  638]. 

Ind. — Winnemucca  Water,  etc,  Co. 
V.  Model  Gas  Engine  Works.  179  Ind. 
542,  101  NE  1007;  Indiana  Fuel  Sup- 
ply Co.  •  V.  Indianapolis  Basket  Co., 
41  Ind.  A.  658.  84  NB  776;  Mummen- 
hoff  V.  Randall.  19  Ind.  A.  44,  49  NB 
40. 


Iowa. — Clay  v.  Ricketts,  (6  Iowa 
362.   23   NW  766. 

Kan. — ^Homie  v.  Mackey,  44  Kan. 
277,  24  P  477. 

La. — Pittsburgh,  eta.  Coal  Co.  v. 
Slack,  42  La.  Ann.  107.  7  S  230. 

Me. — (TIark  v.  Stetson,  97  A  278. 

Mass. — Wheaton  Bldg.,  etc..  O).  v. 
Boston.  204  Mass.  218.  90  NE  698: 
Kyie  V.  Kavanaugh,  103  Mass.  366.  4 
AmR  660;  Gardner  v.  Lane,  9  Allen 
492.  85  AmD  779. 

Minn. — Strong  v.  Lane,  66  Hlnn.  94. 
68  NW  766. 

Mo. — Curry  v.  Qreffet.  116  Jfo.  A 
364.  90  SW  1166;  Robinson  v.  Bates. 
63  Mo.  A.  682. 

N.  J. — Braautlgan  v.  Edwards.  38 
N.  J.  Eq.  542. 

N.  T. — Buffalo  Consumers'  Ice  Co. 
v.  Webster.  79  App.  Dlv.  860.  79  NTS 
386;  Fullerton  v.  Dalton,  68  Barb. 
236;  Manhattan  Wrecking,  etc.,  Co.  v. 
Eldlltz,  78  Misc.  396.  138  NTS  308. 

Oh. — Boehm  v.  Tanquell,  15  Oh. 
Cir.  Ct.  464.  8  Oh.  Cir.  Deo.  184. 

Tex. — Qulf,  etc  R.  C3o.  v.  Dawson. 
(Civ.  A.)  24  SW  668;  Bland  v.  Book- 
shire,  3  Tex.  A.  Civ.  Cas.  t  446. 

Va. — Briggs  V.  Watklns.  112  Va.  14, 
70  SB  561. 

Bng. — Scrlven  v.  Hlndley,  [1913]  8 
K.  B.  564;  Raffles  v.  Wlchelhaus,  2  H. 
A  C.  906,  169  Reprint  376,  6  BRC  198. 

But  see  Croft  v.  Hanover  F.  Ins. 
Co.,  40  W.  Va.  508,  21  SB  864,  52 
AmSlR  902  (where  there  was  held  to 
be  a  contract  of  fire  insurance,  al- 
though the  parties  had  a  dlOerent 
understanding  as  to  the  term). 

[a]  aaaMw  In  prtat«d  form  of 
oo&tnMb— Where  a  contract  with  a 
building  association  was  written  oa 
a  blank  form  of  a  bond  and  mortgage 
ordinarily  used  by  the  association, 
which  form  contained  different  pro- 
visions from  those  agreed  on,  both 
parties  believing  that  such  form  em- 
bodied the  terms  of  the  contraot,  and 
the  contract  as  intended  to  be  made 
was  carried  out  for  over  a  year,  it 
was  held  that  an  Insistence  there- 
after by  the  association  that  the 
mortgage  and  bond  was  the  contract 
constituted  fraud.  Home  Sav.  Assoc 
V.  Noblesvllle  Monthly  Meeting,  etc. 
(Ind.  A.)   64  NE  478. 

Sal*  of  perwnulty  see  Sales  [36 
Cyc  60]. 

Sale  of  realty  aee  Vendor  and  Pur- 
chaser [39  Cyc  1260]. 

71.  Ala. — Thompson  v.  Ray.  46 
Ala.  224. 

Ind. — New  Tork  Fidelity,  etc..  Co. 
V.  Teter,   138  Ind.  672.  36  NB  283. 

Mich. — Boeing  v.  Fordney,  184 
Mich.  153,  150  NW  862. 

Minn. — Strong  v.  Lane,  66  Minn.  94, 
68  NW  765. 

•    Mo. — Teachout  v.  Clough,   143  Mo. 
A.  474.  127  SW  872. 

N.  T. — Monks  V.  West  Street  Impr. 
Co^  149  APP.  Dlv.  604.  184  NTS  39. 

S.  C— Neufvllle  v.  Stuart,  10  S.  C. 
Bq.  169. 

S.  D.— Luce  V.  Ash,  28  8.  D.  109. 
132  NW  708,  711  [quot  Cyc]. 


For  later  ••••■,  AoTOtovmaate  and  OIiMWee  in  the  law  ■••  oumulatlve  Annotations,  same  title,  page  and  note  number. 
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seqnently  ^>pean  that  snoh  facts  did  not  exist, 
there  is  no  agreement.'^  Thus,  where  parties  agree 
in  rq^ard  to  a  thing  which,  unknown  to  both  par- 
ties, does  not  exist  at  the  time,  there  is  no  contraet 
for  there  is  no  subject  matter."  So  also  whfxo 
parties  contract  under  a  mutoal  belief  that  a  ri^t 


exists  which  in  fact  does  not  exist,  there  is  no 
agreement."  But,  although  every  agreement  musi 
have  a  subject  matter  to  operate  on,"  the  thing 
may  have  only  a  potential  existence,'*  for  example, 
the  unborn  young  of  an  animal"  or  goods  to  be 
acquired  or  manufactured.™ 


Eng. — E}«rlnK  v.  Hanbury,  16  T.  !>. 
R  140. 

And  sea  supra  |  49. 

79.  U.  S. — ^Allen  V.  Hammond,  11 
Pet.  6S.  9  L.  ed.  633;  U.  S.  v.  Charles, 
74  Fed.  142.  20  CCA  34«  [app  dlsm 
18  set  948,  42  L.  ed.  12171;  Scriba  v. 
Insurance  Co.  of  North  America,  21 
P.  Cas.  No.  12.560.  2  Wash.  C.  C.  107. 

Ark. — Orlfflth  v.  Sebastian  County, 
49  Ark.  24.  3  SW  886. 

lU. — Barker  v.  Fitzgerald,  204  111. 
}2S.  68  NE  430  [aff  106  III.  A.  6361: 
Anderson  v.  Armstead,  69  111.  452; 
Bradford  v.  Chicago,  26  111.  411. 

Ind. — Fleetwood  y.  Brown,  109  Ind. 
667.  9  NB  352,   11  NE  779. 

Iowa. — Frltiler  v.  Robinson,  Td 
Iowa  600,  81  NW  61. 

La. — Ooodwrn  v.  Perry,  26  1*.  Ann. 
392. 

Mass. — Rlee  v.  Dwight  Mfg.  Co.,  2 
Cush.  80:  Thompson  v.  Oould,  20  Pick. 
114. 

Hieh. — Oribben  v.  Atkinson.  64 
Mich.  661.  81  NW  670;  aibson  v. 
Pelkie,  87  Mich.  880. 

Minn. — Oelb  v.  Reynolds,  86  Minn. 
331,  28  NW  923. 

Mo. — ^Wood  worth  v.  Ucl<ean,  97 
Mo.  326,    11   SW  43. 

Nev. — Miller  v.  Thompson,  160  P 
775. 

N.  J.— Oebel  V.  Weiss,  42  N.  J.  Eq. 
621,  8  A  889. 

N.  T. — Duncan  v.  New  York  Mut. 
Ins.  Co.,  138  N.  T.  88,  83  NE  730.  20 
LRA  386;  Silvemail  y.  Cole,  12  Barb. 
685;  Mactier  y.  Frith.  6  Wend.  103, 
21  AmD  262;  Dale  v.  Roosevelt,  6 
Johns.  Oh.  174  (aft  2  Cow.  129]- 
Champlin  y.  Laytln,  1  Edw.  467  [ait 
(  Paige  189,  and  afl  18  Wend.  407,  31 
AmD  8821. 

Oh. — Scioto  Fire  Brick  Co.  v.*  Pond, 
38  Oh.  St.  65;  Loffland  y.  Russell, 
Wright  438. 

Pa. — Fink  V.  Smith,  170  Pa.  124,  32 
A  566,  60  AmSR  760;  Rlegel  v.  Amer- 
ican L.  Ins.  Co.,  140  Pa.  193,  21  A 
392,  23  AmSR  225.  11  LRA  867.  153 
Pa.  134,  25  A  1070.  19  LRA  168; 
Muhlenberg  v.  Hennlng,  116  Pa.  138, 
S  A  144;  Willing  v.  Peters,  7  Pa.  287; 
Miles  v.  Stevens,  3  Pa.  21.  45  AmD 
621;  Frevall  v.  Fltoh.  6  Whart.  326, 
34  AmD  558;  Horbach  v.  Gray,  8 
Watts  492;  Penn  Furniture  Co.  y. 
Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co..  47  Pa.  Super.  83;  Penn  Fur- 
niture Co.  y.  Lumbermen's  Mut.  F. 
Jns.  Co.,  47  Pa.  Super.  77;  In  re  Bay- 
ley.  28  Pa.  Co.   49. 

8.  D. — Southern  Commn.  Co.  v. 
Wler.  34  S.  D.  345,  346.  148  NW  697 
{cit  Cycl. 

Tenn. — ^Klng  v.  Doolittla,  1  Head 
77. 

Tex. — St.  Louis  Southwestern  R. 
Co.  y.  Johnson,  68  Tex.  Civ.  A.  639, 
125  SW  61,  62  [quot  Cyc];  Edwards 
y.  Trinity,  etc.,  R.  Co.,  54  Tex.  Civ. 
A.  334,   118  SW  572.  677   [clt  Cycl. 

Vt. — Bedell  v.  Wilder,  65  Vt.  406. 
26  A  589,  36  AmSR  871;  Hadlook  V. 
Williams,  10  Vt.  670. 

Wash. — Kelsey  v.  Mackay,  66  Wash. 
116.  120.   117  P  714   [quot  iSro]. 

W.  Va. — Bluestone  Coal  Co.  y.  Bell, 
38  W.  Va.  297,  18  SE  493. 

Eng. — Cooper  v.  Phlbbs.  L.  R.  2  H. 
L.  149,  22  ERC  870;  Clifford  v.  Watts, 
L.  R.  5  C.  P.  677;  Evans  v.  Llewellyn, 
2  Bro.  Ch.  150,  29  Reprint  88,  1  Cox 
Ch.  338,  29  Reprint  1191;  Tucker  y. 
Searle,  2  Ch.  Rep.  173,  21  Reprint 
649;  Turner  v.  Turner,  2  Ch.  Rep.  154, 
21  Reprint  844;  Strickland  v.  Turner, 
7  Ezch.  208.  165  Reprint  919;  Cou- 
turier v.  Hastle,  6  H.  L.  Cas.  673,  10 
Reprint  1066.  6  ERC  204;  Hltchoock 
v.  Giddings.  4  Price  186.  146  Reprint 
418;  Hore  y.  Becher,  12  81m.  466.  36 
EngCh  893.  69  Reprint  1211;  The 
Salvador.  26  T.  L.  R.  149;  The  Salva- 
dor.   26    T.    I*    R.    884:    Orlfflth    v. 


Brymer,  19  T.  U  R.  434;  Bingham  v. 
Bingham,  1  Ves.  126.  27  Reprint  934. 
[a]  XttoateatJoas. — (l)  This  prin- 
ciple has  been  applied,  for  example, 
where  a  person  purchased  an  annuity 
from  another,  and  at  the  time  of  the 
purchase,  without  the  knowledge  of 
either  party,  the  annuitant  was  dead. 
Strickland  v.  Turner,  7  Exch.  208.  166 
Reprint  919.  (2)  Where  a  creditor 
holding  a  policy  of  Insurance  on  the 
life  of  his  debtor  surrendered  the 
same  to  the  company  for  a  paid-up 

Sollcy  for  a  smaller  sum.  when  the 
ebtor,  without  the  knowledge  of 
either  of  the  parties,  was  already 
dead.  Rlegel  v.  American  L.  Ins.  Co., 
140  Pa.  193.  21  A  392.  23  AmSR  226, 
11  LRA  867,  163  Pa.  134,  25  A  1070, 
19  LRA  166.  (3)  Where,  at  the  time 
defendant  agreed  to  furnish  sufflclent 
rock  from  a  certain  quarry  to  ballast 
plalntlflTs  track,  both  parties  errone- 
ously believed  and  assumed  that 
there  was  sutHclent  rock  In  the  quarry 
to  complete  the  work,  there  was  a 
mutual  mistake  of  fact,  so  as  to 
make  the  contract  unenforceable.  St. 
Louis  Southwestern  R.  Co.  v.  John- 
ston, 58  Tex.  Civ.  A.  639,  126  SW  61. 
(4)  Where  there  was  a  covenant  in  a 
lease  by  which  a  person  undertook  to 
dig  from  the  premises  not  less  than 
a  certain  number  of  tons  of  potter's 
clay  annually,  paying  a  certain  roy- 
alty per  ton,  and  it  appeared  that 
unknown  to  the  parties  there  had 
never  been  so  much  clay  under  the 
land,  the  court  saying:  "Here  lx>th 
parties  might  well  have  supposed 
that  there  was  clay  under  the  land. 
They  agree  on  the  assumption  that  it 
is  there-  and  the  covenant  is  appli- 
cable only  if  there  be  clay."  Clifford 
V.  Watts,  L.  R.  6  C.  P.  577.  588.  (6) 
Where  a  person  owning  land  in  a  cer- 
tain town,  to  which  place,  as  Was 
supposed,  the  county  seat  had  been 
legally  removed,  conveyed  for  a  nom- 
inal sum  'certain  lands  in  the  town 
to  the  county  for  a  court  house,  the 
enhancement  of  his  other  lands  by 
reason  of  the  supposed  removal  of 
the  county  seat  being  the  real  con- 
sideration, and  the  supreme  court 
subsequently  held  that  the  proceed- 
ings for  the  removal  of  the  county 
seat  were  void.  Orlfflth  v.  Sebastian 
County,  49  Ark.  24,  3  SW  886.  (6) 
Where  a  creditor,  being  ignorant  of 
the  fact  that  his  claim  was  secured, 
wrote  to  the  other  creditors  of  his 
debtor  consenting  to  accept  concur- 
rently with  them  the  surrender  of 
property  offered  by  the  debtor  on  cer- 
tain conditions.  Mcause  he  believed 
that  he  was  In  no  better  condition 
than  such  other  creditors.  Ooodwin 
V.  Perry,  26  L€t.  Ann.  292. 

TO.  U.  S. — ^Allen  v.  Hammond.  11 
Pet.  63,  9  L.  ed.  683;  U.  S.  v.  Charles. 
74  Fed.  142,  20  CCA  846  [app  dism 
18  set  948.  42  L.  ed.  1217]. 

Mass. — Thompson  v.  Oould,  20 
Pick.  134. 

Mich.— Gibson  v.  Pelkie,  37  Uich. 
380. 

Mo, — Nordyke.  etc.,  Co.  v.  Kehlor, 
166  Mo.  643,  56  SW  287.  78  AmSR 
600;  Woodworth  v.  McLean,  97  Mo. 
326,  11  SW  43. 

N.  T. — Silvemail  v.  Cole,  12  Barb. 
686. 

Oh. — Scioto  Fire  Brick  Co.  v.  Pond, 
38  Oh.  St.  65. 

■  Pa. — Penn  Furniture  Co.  V.  Penn- 
sylvania Lumbermen'^.  Mut.  F.  Ins. 
Co.,  47  Pa.  Super.  83;  Penn  Furniture 
Co.  V.  Lumbermen's  Mut.  F.  Ins.  Co.. 
47  Pa.  Super.  77;  In  re  Bayley,  28 
Pa.  Co.  49. 

Tenii.— king  v.  Doollttle,  1  Head 
77. 

Wash. — ^Kelsey  y.  Mackay,  66  Wash. 
116.  120.  117  P  714  [quot  CycJ. 

E^ng. — ^Hore  v.  Becher,  12  Sim.  466. 


36  EngCh  393.  69  Reprint  1211. 

[a]  ninstratloii. — Where  the  con- 
sideration of  a  covenant  to  pay  an 
annuity  is  the  conveyanpe  of  a  tract 
of  land  which  both  parties  believe,  and 
which  is  stated  in  the  deed,  to  con- 
tain a  coal  mine,  and  there  was  no 
coal  mine  on  the  land,  the  covenant 
cannot  be  enforced.  Dale  v.  Roose- 
velt, 6  Johns.  Ch.  <N.  T.)  174  [aff  8 
Cow.  129]. 

Sal*  or  psrscmatty  see  Sales  [36 
Cyc  46]. 

74.  Mich. — State  Say.  Bank  v. 
Buhl.  129  Mich.  193.  88  ITW  471.  66 
LRA  944. 

Nev. — Miller  y.  Thompson,  160  P 
776. 

N.  J.— Oebel  y.  Weiss,  42  N.  J.  Bq. 
621.  8  A  889. 

N.  Y. — Champlin  y.  Laytln.  1  Edw. 
467  [aff  6  Paige  189.  and  aff  18  Wend. 
407,  31  AmD  382]. 

Tex. — Bolton  v.  Prather.  86  Tex. 
Civ.  A.  296,  80  SW  666. 

Ehig. — Cooper  v.  Phlbbs,  L.  R.  2  H. 
L.  149,  22  ERC  870. 

Can. — Cole  y.  Pope,  29  Can.  S.  C. 
291. 

"In  that  msLxim  [Ignorance  of  the 
law  excuses  no  one]  the  word  'Jus* 
is  used  In  the  sense  of  denoting  gen- 
eral law.  the  ordinary  law  of  the 
country.  But  when  the  word  'jus*  is 
used  in  the  sense  of  denoting  a  pri- 
vate right,  that  maxim  has  no  appli- 
cation. Private  right  of  ownership 
is  a  matter  of  fact;  It  may  be  til* 
result  also  of  mattor  of  law;  but  If 
parties  contract  under  a  mutual  mis- 
take and  misapprehension  as  to  their 
relative  and  respective  rights,  the  re- 
sult Is,  that  that  agreement  Is  liable 
to  be  set  aside  as  having  proceeded 
upon  a  common  mistake."  Cooper  v. 
Phlbbs.  L.  R.  2  H.  L.  149,  170,  22 
ERC   870. 

[a]  XD.iwtewttoBS.r— (1)  Where  a 
person  agrees  with  another  to  lease 
or  to  buy  an  estate  from  him  which 
both  believe  to  belong  to  him,  but 
which  Is  found  to  belong  to  the  other 
party,  the  contract  will  not  be  en- 
forced. Turner  v.  Turner,  2  Ch.  Rep. 
154,  21  Reprint  644;  Bingham  v. 
Bingham,  1  Ves.  126,  27  Reprint  984. 
(2)  Where  a  person  sells  to  another 
the  right  to  collect  a  certain  Judg- 
ment which  they  both  think  is  in 
existence,  and  there  Is  no  such  judg- 
ment, there  Is  no  sale.  Gibson  v. 
Pel)tio,  37  Mich.  380.  (3)  An  agree- 
ment made  In  the  mistaken  belief 
that  the  consideration  therefor  has 
been  i>erformed  Is  not  binding.  Loff- 
land v.  Russell,  Wright  (Oh.)  488. 
(4)  Where  a  sealskin  sack  was  de- 
livered to  defendants  for  storage, 
they  agreeing  to  return  the  same,  or 
to  pay  the  Axed  value  thereof,  and, 
when  demanded,  It  could  not  be 
found,  and  defendants,  believing  it 
to  have  been  stolen,  gave  a  check  in 
payment  for  the  sack,  but  It  was 
found  by  them  the  day  after  the 
<;heck  was  given,  the  settlement  will 
be  deemed  to  have  been  made  under 
a  mutual  mistake  of  fact,  and  pay- 
ment of  the  check  may  be  stopped 
by  defendants,  although  they  may 
have  been  negligent.  Staie  Sav.  Bank 
v.  Buhl,  129  Mich.  198,  88  NW  471. 
56  LRA  944. 

7B.  Scriba  V.  Insurance  Co.  of 
North  America.  21  F.  Cas.  No.  12.660, 
2  Wash.  107.  See  cases  supra  note 
73. 

75.  Fitsgerald  v.  Barker.  86  Mo. 
13  (holding  that  a  promise  to  pay 
certain  notes  when  they  shall  be  exe- 
cutied  Is  a  binding  executory  agree- 
ment, and  takes  effect  on  the  execu- 
tion of  the  notes). 

77.     See  Sales  [36  Cye  461. 
7S.     See  Sales  [86  C^c  46]. 
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[i  265]  (2)  AbBolnte  Unconditioiua  Acieeimsiit. 
Where,  however,  there  is  an  absolute,  unconditional 
contract,  or  the  contract  concerns  a  matter  about 
which  there  may  be  some  doubt,  and  it  appears  that 
the  existence  of  the  thing  was  not  an  implied  con- 
dition, but  that  the  party  intended  to  take  the  risk, 
then  it  is  no  answer  to  the  enforcement  of  the 
^  agreement  that  the  thing  did  not  actually  exist." 


[i  266J  f.  As  to  Identilv  of  Party.*'  There  is 
no  agreement  where  one  party  enters  into  the  eon- 
tract  under  a  mistake  as  to  the  identity  of  the  other 
party^^  as  where  the  party  contracted  with  has 
falsely  represented  himself  to  be  another,''  or  haa 
accepted  an  offer  meant  for  another."  So  where  a 
contract  is  entered  into  by  one  party  in  the  belief 
that  the  other  party  is  incorporated,  there  is  no 


79.  Perkins  v.  Oay,  i  Serg.  it  R. 
(Pa.)  237,  8  AmD  66S:  Jervlg  v.  Tom- 
kinson,  1  H.  &  N.  196.  166  Reprint 
1173;  Bute  v.  Thompson.  18  M.  &  W. 
487.  163  Reprint  2o£ 

[a]  ZUwrtra'ttoBa. — (1)  Where  a 
person  agrreed  with  another  to  take  a 
ship  to  the  Island  of  lohaboe  and 
there  to  load  a  complete  cargo  of 
tniano  and  return  with  it  to  Bngrland. 
beine  paid  a  hlgrh  rate  of  freight, 
and  there  was  so  little  guano  at 
Ichaboe  that  the  performance  of  the 

firomise  to  load  a  complete  cargo  was 
mposslble,  and  the  promisor  was 
sued  for  damages  for  failure  to  bring 
home  a  cargo,  it  was  held  that  he 
was  liable,  since  the  quantity  of 
guano  on  the  island  was  a  matter  of 
doubt  and  the  promisor  had  taken  the 
risk.  Hills  V.  Sughrue,  16  tS.  &  "W. 
263.  163  Reprint  844.  (2)  Where  a 
vendor  covenanted  that  he  had  power 
to  sell  a  shop  to  the  purchaser,  it 
was  held  that  the  covenant  was  ab- 
solute and  was  broken  where  the 
shop  had  ceased  to  exist  at  the  time 
of  the  sale,  although  both  parties 
were  ignorant  of  it  Barr  v.  Oibson. 
3  M.  &  W.  390.  160  Reprint  119*.  24 
BRC  188. 

80.  Age^b  of  wiaisolo— <1  prlaelpal 
see  Agency  J|  665-662.  ' 

81.  111. — ^Langdon  T.  Hughes,  118 
ni.  A.  203. 

Mass. — Brighton  Packing  Co.  t. 
Butchers'  Slaughtering,  etc.,  Assoc 
211  Mass.  398,  97  NB  780;  Boston  Ice 
Co.  v.  Potter,  123  Mass.  28,  26  AmR 
9:  Winchester  v.  Howard,  97  Mass. 
808,  98  AmD  93. 

N.  T. — ^Buffalo  Consumers'  Ice  Co. 
▼.  Webster,  79  App.  Dlv.  360,  79  NTS 

886.  But  see  Weber  v.  Hearn,  49 
App.  Dlv.  213,  63  NTS  41  (holding 
that  the  fact  that  one  contracting 
with  a  corporation  thought  he  was 
dealing  with  a  partnership  will  not 
prevent  the  company  from  recover- 
ing on  the  contract,  when  there  was 
no  actual  misrepresentation,  and  the 
work  has  been  fully  performed). 

Bng. — Humble  v.  Hunter,  12  Q.  B. 
310,  64  ECIi  810.  116  Reprint  886. 

Ont. — ^Page  r.  Clark,  31  Ont.  L.  94, 
19  DomLR  630,  6  Ont  W.  N.  61. 

And  see  Arkansas  Valley  Smelting 
<3o.  V.  Belden  Min.  Co.,  127  V.  S.  879, 

887,  8  set  1808.  82  L..  ed.  246  (where 
It  was  said:  "Every  one  has  a  right 
to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  an- 
other person  thrust  upon  him  with- 
out his  consent"). 

But  see  Alberta  Cent.  Irfuid  Corp. 
T.  Ford.  (Alta.)  17  WestLR  241 
(where  it  was  held  that  a  purchaser 
of  land  could  not  set  up  his  mistake 
in  the  identity  of  a  corporation  with 
which  he  contracted,  where  such  mis- 
take was  not  Induced  by  the  corpora- 
tion or  its  agents). 

82.  U.  S. — ^Arkansas  Valley  Smelt- 
ing C^>.  V.  Belden  Min.  Co.,  127  U.  8. 
879,  8  act  1308,  82  L.  ed.  346;  Paine 
▼.  Loeb,  96  Fed.  164,  87  CCA  434. 

Ind. — Peters  Box,  etc.,  Co.  v.  Lesh, 
119  Ind.  98,  20  NE  29.  12  AmSR  867; 
Alexander  v.  Swackhamer,  105  Ind. 
81,  4  NE  438,  6  NS  908,  65  AmR  180. 

Mass. — Rodllff  v.  Dallinger,  141 
Mass.  1,  65  AmR  439;  Ekimunds  v. 
Merchants'  Despatch  Transp.  Co.,  135 
Mas&  283:  Samuel  v.  Cheney,  136 
Mass.  278,  46  AmR  467;  Moody  v. 
Blake.  117  Mass.  23,  19  AmR  394; 
Winchester  v.  Howard,  97  Mass.  308, 
98  AmD  98. 

Mich.— Valley  City  Hilling  Co.  ▼. 
Prange,  123  Mich.  211,  81  NW  1074. 

N.  J. — ^Randolph  Iron  (^.  v.  Elliott 
84  N.  3.  Li.  184. 


N.  T. — Soltau  v.  Qerdau,  119  N.  T. 
380,  28  NE  864.  16  AmSR  843;  Hants 
y.  Miller,  94  N.  T.  64;  Barcus  v. 
Dorrles,  64  Appi  Div.  109,  71  NTS 
696;  Consumers"  Ice  Co.  v.  Webster, 
82  App.  Dlv.  592.  53  NTS  66;  Collins 
V.  Ralli,  20  Hun  246  [aS  86  N.  T. 
6371. 

Oh. — Hamet  v.  Letcher,  37  Oh.  St 
866,  41  AmR  619;  Dean  v.  Tates,  22 
Oh.  St  388. 

Pa. — Barker  v.  Dinsmore,  72  Pa. 
427,  18  AmR  697;  Decan  v.  Shipper, 
8S  Pa.  239,  78  AmD  834. 

Vt. — MoCrilUs  V.  Allen,  67  Vt  508. 

Eng. — Chindy  v.  lilndsay,  8  App. 
Cas.  469,  6  ERC  211:  Hollintf  v. 
Fowler,  L.  R.  7  H.  L.  767,  2  ERC  410 
raff  L.  R.  7  Q.  B.  616];  Gordon  v. 
Street,  [18991  2  Q.  B.  641;  Hardman 
V.  Booth,  1  H.  &  C.  808,  158  Reprint 
1107;  Klngsford  v.  Merry,  1  H.  *  N. 
503.  156  Reprint  1299. 

[a]  niaatgatlons.— ( 1 )  Where  a 
person  by  imitating  the  signature  of 
another  induced  third  persons  to  sup- 
ply him  with  goods  under  a  belief 
(that  they  were  supplying  such  other 
person,  it  was  held  that  there  was  no 
contract  of  sale,  "as  between  hlro 
and  theni  there  was  merely  the  one 
side  to  a  contract."  Cundy  v.  Lind- 
say, 3  App.  C^s.  459,  466,  6  ERC  211. 
(2)  Where  the  vendor  in  an  execu- 
tory contract  of  sale  was  led  to  be- 
lieve by  the  person  who  negotiated 
the  contract  in  behalf  of  the  pur- 
chaser that  he  was  acting  for  a 
particular  firm,  whereas  he  was  con- 
tracting for  a  corporation  Engaged 
In  the  same  business,  under  the  same 
name,  the  existence  of  which  corpo- 
ration was  unknown  to  the  vendor, 
there  is  no  agreement.  Consumers 
Ice  Co.  V.  Webster,  32  App.  Div.  592, 
63   NTS   56.      (J)   Where  one  Gordon 

ftlalntiff,  who  was  a  notorious  money 
ender.  issued  an  advertisement  in 
the  name  of  "Addison,"  and  defend- 
ant borrowed  money  from  him  in  that 
name,  giving  a  note  for  a  larger 
amount  than  borrowed,  and  on  dis- 
covering the  deception  repudiated  the 
transaction  and  offered  to  repay  the 
amount  borrowed,  and  in  the  action 
on  the  note  the  Jury  found  that 
plaintiff  had  intentionally  concealed 
from  defendant  the  fact  that  he  was 
Oordon  In  order  to  induce  him  to 
borrow  money  from  him,  that  de- 
fendant was  so  induced,  and  that  he 
contracted  with  "Addison,"  believing 
him  to  be  a  money  lender  of  that 
name,  the  rule  applies.  Oordon  v. 
Street  [1899]  2  Q.  B.  641.  (4)  Where 
certain  persons,  as  brokers,  entered 
into  a  contract  for  the  purchase  of 
bonds  for  another,  claiming  to  act 
for  an  undisclosed  principal,  and 
stipulating  that  they  should  In  no 
manner  be  held  liable  on  the  con- 
tract, which,  as  they  had  reason  to 
believe,  was  made  by  the  other  party 
under  a  misapprehension  as  to  the 
value  of  the  bonds,  when  in  fact 
they  were  acting  for  themselves,  and 
there  was  no  other  principal,  it  was 
held  that  they  could  not  maintain  an 
action  on  the  contract.  Paine,  v. 
LK>eb,  96  Fed.  164.  37  CCA  434.  (5) 
Where  S,  being  Ws  agent  to  sell  a 
pair  of  oxen,  concealed  his  agency  in 
the  negotiations  for  the  sale  of  them 
to  H,  and  In  answer  to  ITs  inquiry 
made  representations  intending  to  in- 
duce H  to  believe  that  they  were  the 
property  of  S  himself  and  not  of  W, 
and  agreed  that  H  might  drive  them 
home,  and  that  he  would  give  H  a 
bill  of  sale  for  them  the  next  day, 
and  that  H  might  drive  them  back 
if  he  did  not  find  them  as  S  had  told 


him,  and  H  drove  them  home,  and, 
discovering  the  same  evening  that  w 
claimed  to  own  them  and  that  tbeir 
had  never  been  the  property  of  S. 
for  that  reason  drove  them  back  tta» 
next  morning  and  refused  to  take  the 
bill  of  sale,  it  was  held,  in  the  ac- 
tion by  W  against  H  for  the  price  of 
the  oxen,  that  It  should  have  been 
left  to  the  Jury  to  determine,  under 
all  the  circumstances,  whether  th« 
minds  of  the  parties  really  met,  and 
if  so  what  the  contract  was.  Win- 
chester V.  Howard,  97  Mass.  808,  98 
AmD  93.  (6)  Where  a  person  sold 
another  the  right  to  remove  all  the 
gravel  on  certain  premises,  if  suffl- 
dent  could  be  found  for  the  pur- 
chaser's purposes,  the  seller  refuainr 
to  guarantee  the  quality  or  quantity, 
and  the  purchaser  examined  the  land 
and  understood  that  it  might  not  eon- 
tain  gravel  of  the  quantity  and  qual- 
ity desired,  it  was  held  that  the  fact 
that  the  gravel  found  was  not  ault- 
able  for  lul  the  purchaser's  purpoaea 
was  immaterial.  Valley  City  Mllllntr 
Co.  V.  Prange,  128  Mich.  211.  81  NW 
1074.  (7)  Where  a  person  doing  busi- 
ness under  the  name  of  committee  of 
distribution,  through  his  agent  ob- 
tained another's  order  for  certain 
books,  falsely  representing  and  In- 
dudng  the  other  to  believe  that  he 
was  purchasing  books  from  a  com- 
mittee of  the  Tfnlted  States  congr«sa, 
that  the  books  could  be  obtained  only 
on  the  recommendation  of  a  con- 
gressman, and  that  he  had  been  rec- 
ommended by  the  congressman  of  his 
district,  the  rule  applies.  Barcus  ▼. 
Dorries,  64  App.  Dlv.  109,  71  NTS 
695. 

88.  TJ.  S. — Arkansas  Valley  Smelt- 
ing Co.  V.  Belden  Min.  C:o..  127  U.  8. 
381  8  set  1808.  82  L.  ed.  246. 

84  A  "oT"  '■  '^'•'^''  "  ^•"'"-  ••'• 

w***l7r^?lr»,Pj™»  School  Sisters  ▼. 
Kusnitt  126  Md.  323,  336.  98  A  928. 
LRA1916D  792  [quot  Cycf. 

Mass. — Boston  Ice  (Jo.  v.  Potter. 
123  Mass.  38,  25  AmR  9;  Winchester 
▼.Howard.  97  Mass.  308.  98  AmD  98. 

Mich.— -Gregory  v.  Wendell.  46 
Mich.   432. 

^Mlnn. — Fltspatrick  Bldg.  Co.  v. 
Healj|\  120  Minn.  287.  189  NW  496. 

7i''N.Vsr"6r*A'^.°°-  "•  '^"- 

N- J— Randolph  Iron  Cto.  v.  Elliott 

„N.T.— Holtsv.  Schmidt.  S9  N.  T. 
268. 

Eng. — ^Humble  v.  Hunter,  12  Q.  B. 
810.  64  ECL  310,  116  Reprint  886; 
Roulton  V.  Jones.  2  H.  &  N.  664.  15T 
Reprint  232. 

Ta]  ZUnstrstioas., — (1)  Where 
after  A  had  succeeded  to  the  busi- 
ness of  B,  with  whom  C  had  been  ac- 
customed to  deal,  C  sent  an  order  to 
B  which  was  accepted  by  A  wiOtout 
any  notification  of  the  change,  it  was 
held  that  A  could  not  recover  the 
price  of  the  goods  so  sold.'  Boulton 
V.  Jones,  2  HT  &  N.  664,  157  Reprint 
232.  (2)  Where  A  who  had  pur- 
chased Ice  from  B  under  a  contract 
becoming  dissatisfied,  terminated  that 
contract  and  made  a  new  contract  for 
ice  with  C.  and  B  afterward  bought 
Cs  business  and  delivered  ice  to  A. 
who  had  no  notice  or  knowledge  of 
the  purchase  until  after  the  ice  was 
delivered  and  used,  it  was  held  that 
B  could  not  recover  for  the  ice  from 
A.  Boston  Ice  Co.  v.  Potter.  123 
Mass.  28,  25  AmR  9.  (8)  Where  A. 
being  Indebted  to  B  for  labor  on  a 
model  of  an  appliance,  told  B  that 
he   was   being   backed  by  a   member 


For  lat«r  eaasa,  OeTslopaMats  and  ohaafM  in  the  law  see  enmulative  Annotations,  same  title,  page  and  note  number. 
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valid  eontract  in  ease  there  is  no  snch  corporation."* 
[(  267 J  9.  Mistake  of  Law— a.  Oeneral  Bole. 
It  is  laid  do-wn  in  general  language  in  tnany  cases 
that  a  mistake,  in  order  that  it  may  affect  a  con- 
tract, must  be  a  mistake  of  fact,  and  that  a  mere 
mistake  of  law  will  not  affect  the  enforceability  of 
an  an«ement;  and  this  is  well  settled  as  a  general 
mle,*  not  only  at  law  but  also  in  equity .••  A  mis- 
take of  law  is  where  a  person  knows  the  facts  of 
the  ease,  but  is  ignorant  of  the  legal  consequences.*^ 
Contracts  made  on  the  faith  of  the  law  as  enun- 


ciated in  a  decision  of  a  court  of  last  resort,  in  the 
absence  of  fraud,  misrepresentation,  or  want  of 
knowledge  of  all  the  facts,  will  not  be  set  aside 
because  of  a  subsequent  depision  by  the  same  court 
overruling  the  former  one.** 

[$  2C8]  b.  Exceptions— (1)  In  Oeneral.  To  the 
general  rule  that  mistake  of  law  is  no  ground  for 
relief  there  are  certain  exceptions  or  apparent  ez- 
ceptiona.*"  Mistake  as  to  particular  private  rights 
is  treated  as  mistake  of  fact  or  as  a  mixed  mistake 
of  law  and  fact."    Private  rights  of  property,  al- 


of  a  firm  In  the  coal  buatnes*  and 
that  he  would  cause  the  firm  to  fur- 
nish B  a  ton  of  coal  for  application 
on  his  Indebtedness,  and  notified  the 
firm  that  B  wanted  a  ton  of  coal, 
without  stating  the  arrangement 
made  with  B,  and  the  coal  was  deliv- 
ered and  charged  by  the  firm  to  B 
who  used  It  and  credited  Its  value  on 
A's  account,  it  was  held  that  B  was 
not  liable  for  the  prloe.  Concord 
Coal  Co.  V.  Ferrin,  71  N.  H.  831,  61 
A  283. 

Oanetml  oSexa  wUoh  maj  be  ae- 
oavted  by  ttKfimm  see  supra  i   70. 

84.  Notre  Dame  School  Sisters  v. 
Kusnltt,  126  Md.  823.  98  A  928,  L.RA 
1916D  792;  Flfer  v.  Clearfield,  etc.. 
Coal,   etc.,  Co.,   108  Md.   1,  62  A  1122. 

85.  U.  S. — Lamborn  v.  Dickinson 
County,  97  U.  S.  181,  24  L,.  ed.  926; 
TJ.  S.  Bank  v.  Daniel.  12  Pet.  32,  9  L. 
«d.  98»:  Cathcart  v.  Robinson,  6  Pet. 
264,  8  L.  ed.  120  [rev  in  part  20  F. 
Caa.  No.  11,947,  3  Cranch  C.  C.  377, 
20  P.  Caa.  No.  11,946,  2  Cranch  C.  C. 
490] :  Hunt  v.  Rousmanler,  8  Wheat 
174,  5  L.  ed.  589  [rev  1  Pet.  1,  7  L.. 
«d.  271;  Burk  v.  Johnson,  146  Fed. 
209,  76  CCA  567:  Allen  v.  Galloway, 
30  Fed.  466;  Seeley  v.  Reed,  26  Fed. 
361. 

Ala. — Ohlander  v.  Dexter,  97  Ala. 
476,  12  S  61;  Hemphill  v.  Moody,  64 
Ala.  468;  Clark  v.  Hart,  67  Ala.  890; 
Cahaba  v.  Burnett.  34  Ala.  400;  Betts 
V.   Ounn,   81  Ala.  21». 

Ark. — ^Maledon  v.  Leflore,  62  Ark. 
387,  36  SW  1102;  Rector  v.  Collins, 
46  Ark.  167..  65  AmR  571:  State  v. 
Paup,   18  Ark.  129,  56  AmD  808. 

Colo. — Ouray  First  Nat.  Bank  v. 
Shank.  68  Colo.  446,  128  P  56. 

aa. — ^De  Give  v.  Healey,  60  Oa.  391 ; 
Carr  v.  Dickson,  58  Oa.  144;  Arnold 
V.  GeorKla  R.,  etc.,  Co.,  50  Oa.  804; 
Ueon  v»  RoKers,  12  Ga.  281. 

111. — &rter  v.  Love,  206  111.  310,  69 
NE  85;  Fowler  v.  Black,  136  111.  863, 
26  NE  696,  11  LRA  670. 

Ind. — Jenka  v.  Uma,  17  Ind.  826; 
Bond  V.  Coats,  16  Ind.  202;  Downs  v. 
Donnelly,  5  Ind.  496. 

Iowa. — Baldwin  v.  State  Ina.  Co., 
60  Iowa  497,  16  NW  800;  Plerson  v. 
Armstrong.  1  Iowa  282,  63  AmD  440. 

Kan.-— Grant  v.  Isett,  81  Kan.  246, 
106  P  1021. 

Ky. — ^Braahears  v.  Combs,  174  Ky. 
844.  192  SW  482;  Flaher  v.  May,  2 
Bibb  448,  6  AmD  626;  First  Nat. 
Bank  v.  Ford.  10  Ky.  Op.  261. 

La. — Urquhart  v.  Grove.  4  Rob. 
207:  Brauder  v.  Ferrlday,  16  La.  296; 
Smith  V.  Gorton.  10  La.  874;  Lyles 
V.  Martin,  5  La.  113;  Tanner  v.  Rob- 
ert, 6  Mart.  N.  S.  265.  ^ 

Me. — ^BldrldKe  v.  Dexter,  etc..  R. 
Co..  88  Me.  191,  38  A  974;  Llvermore 
V.  Peru,  56  Me.  469;  Jordan  v.  Bte- 
vena.  61  Me.  78,  81  AmD  656;  Jenks 
•  V.  Matthews,  31  Me.  318;  Norrls  v. 
Blethern,  19  Me.  348. 

Md. — Lester  v.  Baltimore,  29  Md. 
414,  96  AmD  542;  Gist  v.  Drakely,  2 
GUI  830.  41  AmD  426:  State  v.  Rel- 
Sart.  1  Gill  1,  89  AmD  628. 

Mass. — Soler  v.  Jonea,  208  Mass. 
561.  96  ND  94;  Taylor  v.  Buttrlck, 
165  Maas.  647,  43  NB  607,  62  AmSR 
630:  Alton  V.  Webster  First  Nat. 
Bank.  167  Mass.  341,  32  NE  228.  34 
AmSR  28S.  18  LRA  144;  Lee  v.  Kirby. 
104  Maaa.  420;  Andrews  v.  Bpurr,  8 
Allen  412;  Benson  v.  Monroe,  7  Cuah. 
125,  64  AmD  716;  Miller  v.  Lord,  11 
Pick.   11. 

Mich. — McGraw  ▼.  Muma,  164  Mich. 
117.  129  NW  20;  Miller  v.  Brooks, 
109  Mich.  174,   66  NW  1092;  Holmes 


V.  Hill,  8  Mich.  66,   77  AmD  444. 

Minn. — ^Palne  v.  Smith,  33  Minn. 
495,  24  NW  305. 

Mo.— Couch  V.  Kansas  City,  127 
Mo.  436,  30  SW  117:  Norton  v.  Hlgh- 
leyman,  88  Mo.  621;  St.  Louis  v. 
Priest,  88  Mo.  S12j  Price  v.  Estill,  87 
Mo.  378;  Mutual  Sav.  Inst.  v.  Enslin, 
46  Mo.  20O;  Campbell  v.  Clark,  44 
Mo.  A.  249. 

N.  J. — Wlntermute  v.  Snyder,  3  N. 
J.  Eq.  489;  Hlnchman  v.  Emans,  1 
N.  J.  Eq.  100. 

N.  Y. — Pitcher  v.  Hennessey,  48  N. 
T.  416;  Lannlntr  v.  Carpenter,  48  N. 
Y.  408;  Wright  v.  Tallmadge,  15  N.  Y. 
307;  Leavltt  v.  Palmer,  3  N.  Y.  19,  61 
AmD  333;  Fellows  v.  Heermans,  4 
Lans.  230;  Nesbit  v.  Jencks,  81  App. 
Dlv.  140^0  NYS  1085;  Wheadon  v. 
Olds,  20  Wend.  174;  Champlin  v.  Lay- 
tin,  18  Wend.  407,  31  AmD  382; 
Clarke  v.  Dutchfer,  9  Cow.  674; 
Sprague  v.  Blrdsall,  2  Cow.  419; 
Storrs  V.  Barker,  6  Johns.  Ch.  166,  10 
AmD  316. 

Oh. — Bondl  V.  Oamblno,  21  Oh.  Clr. 
Ct.  N.   S.   196. 

Pa. — Clark  v.  Lehigh,  etc..  Coal 
Co.,  250  Pa.  304,  96  A  462;  Berks,  etc.. 
Tump.  Road  v.  American  Tel.,  etc., 
Co.,  240  Pa.  228,  87  A  680;  Clapp  v. 
Hoffman.  169  Pa.  531.  28  A  362;  Bee- 
gle  v.  Went!,  65  Pa.  369,  93  AmD 
762;  McAnlnch  v.  Laughlin,  13  Pa. 
371;  Strohecker  v.  Farmers'  Bank,  6 
Pa.  41;  Good  v.  Herr,  7  Watts  &  S. 
263.  42  AmD  236. 

Philippine. — ^Arenal  v.  Barnes,  8 
Philippine  661. 

S.  C — Hutton  v.  Ekigerton,  6  8.  C. 
486;  Lawrence  v.  Beaublen,  18  S.  C<> 
L.   623.   23   AmD  166. 

Tenn. — Famsworth  v.  Dunsmore,  2 
Swan  38;  Trigg  v.  Read,  5  Humphr. 
529,  42  AmD  447;  Drew  v.  Clarti, 
Cooke  374,  5  AmD  698:  Harlan  v. 
Central  Phosphate  Co.,  (Ch.)  62  SW 
614. 

Tex. — ^Moore  v.  Studebaker  Bros. 
Mfg.  Co.,  (Civ.  A.)  136  SW  670:  Gra- 
ham V.  Billings,  (Civ.  A.)  51  SW  646; 
Ximenes  v.  Wilson  County,  (Civ.  A.) 
86  SW  127.  „ 

Vt — Churchill  v.  Bradley,  68  Vt. 
403,  5  A  189,  56  AmR  568:  Mcl>an- 
iela  v.  Rutland  Bank,  29  Vt.  280,  70 
AmD  408.  _      . 

Va. — Brown  v.  Armlstead,  6  Rand. 
C27  Va.)  694. 

W.  Va. — Beard  v.  Beard.  25  W.  Va. 
486,  62  AmR  219;  Pusey  v.  Gardner, 
21  W.  Va.   469. 

Wis. — Birkhauser  v.  Schmitt,  46 
Wis.  316,  30  AmR  740. 

Eng. — ^In  re  Railway  Time  Tables 
Pub.  Co.,  42  Ch.  D.  98;  Powell  v. 
Smith,  L.  R.  14  Bq.  86;  Irnham  v. 
Child,  1  Ch.  92^  28  Reprint  1006; 
Haines  v.  Woodfall,  6  C.  B.  N.  S. 
667.  96  ECL  667,  141  Reprint  613; 
Mildmay  v.  Hungerford.  2  Vern.  243; 
Price  V.  Dyer,  17  Ves.  Jr.  356,  34  Re- 
print 137. 

BeooTtnr  of  payiiMnt  made  oader 
alBtalM  of  law  see  Payment  [80  Cyc 
1313]. 

86.  U.  8.  Bank  v.  Daniel,  12  Pet. 
(IT.  S.)  32,  9  L.  ed.  989;  Fowler  v. 
Black,  136  111.  368,  26  NE  596,  11 
LRA  670;  Prince  de  Beam  v.  Wlnans, 
111  Md.  434,  74  A  628;  Palmer  v. 
Cully,     (Okl.)     163    P    164.      And    see 


Equity  [16  Cyc  731;  Reformation  of 
Instruments  (34  Cyc  9111:  Sneclflc 
Performance  [36  Cyc  607]. 


'Whatever  exceptions  there  may 
be  to  the  rule,  they  will  be  found 
few  in  number,  and  to  have  some- 
thing   peculiar    In    their    character." 


U.  S.  Bank  v.  Daniel,  12  Pet.  (U.  8.) 
32,  66,   9   L.   ed.   989. 

B7.  111.— Carter  v.  Love,  206  111. 
310.   69  NE  86. 

Me. — Stewart  v.  Tlconlc  Nat.  Bank, 
104  Me.  678,  72  A  741. 

Maas. — Macktn  v.  Dwyer,  206  Mass. 
472.  91  NE  893. 

N.  Y.— Mowatt  V.  Wright  1  Wend. 
365,  19  AmD  608. 

Okl.— Palmer  v.  Cully,  163  P  164. 

88.  Kenyon  v.  Welty,  20  Cal.  687, 
81  AmD  137;  Pittsburgh,  etc..  Iron 
Co.  V.  Lake  Superior  Iron  Co..  118 
Mich.  109,  76  NW  396;  Ingles  v.  Bry- 
ant. 117  Mich.  113.  76  NW  442;  Lyon 
V.  Richmond,  2  Jqhns.  Ch.  (N.  Y.) 
51  [rev  on  other  grounds  14  Johns. 
501]. 

a8<  Janlcke  v.  Washington  Mut. 
Tel.  Co.,  96  Kan.  309,  311,  160  P  633. 

"No  precise  or  comprehensive  rule 
can  be  stated  governing  the  subject 
of  relief  from  the  civil  consequencea 
of  a  mistake  of  law.  The  mere  fact 
that  a  contract  was  made  or  other 
conduct  was  Induced  by  such  a  mis- 
take is  not  enough.  If  It  were,  ig- 
norance might  be  more  profitable 
than  knowledge,  the  certainty  and  se- 
curity of  property  and  other  rights 
would  be  destroyed,  and  the  stabil- 
ity and  tranquility  of  society  could 
no  longer  be  maintained  by  means  of 
the  law.  The  mistake  must  be  such 
that  the  parties  are  in  effect  unin- 
tentionally mada  to  do  something 
which  would  confer  undue  advantage 
or  cause  unjust  prejudloe  unless  cor> 
rected.  One  party  muat  be  benefited 
or  the  oUier  party  burdened  without 
conalderatiou,  or  the  circumstances 
must  otherwise  be  such  that  it  would 
be  unconscionable  to  deny  reforma- 
tion, cancellation  or  rescission;  and 
the  party  seeking  abeolvence  must 
comply  with  all  those  conditions 
which  are  Imposed  on  every  one  who 
Invokes  the  aid  of  a  court  of  equity. 
Besides  this,  the  misconception  jnust 
be  of  some  plain  rule  of  law  which 
clearly  would  have  governed  If 
known  and  not  of  some  principle  of 
doubtful  validity  or  uncertain  appli- 
cation because  not  well  established 
or  defined;  and  if  there  be  doubt  or 
contention  respecting  legal  rights, 
and  Instead  of  ascertaining  and  en- 
forcing them  parties  with  equal 
knowledge  or  means  of  knowledge 
settle  the  matter  by  fair  compromise 
free  from  fraud,  the  compromise  will 
stand,  although  it  would  not  have 
been  made  bad  the  law  been  under- 
stood." Janlcke  v.  Washington  Mut. 
Tel.  Co.,  supra. 

90.  Ark. — State  v.  Paup,  18  Ark. 
129.   56  AraD  803. 

Conn. — Blakeman  v.  Blakeman,  39 
Conn.    320. 

Iowa. — ^Baker  v.  Maasey,  60  Iowa 
399 

Ky. — ^Bryan  v.  llaaterson,  4  J.  J. 
Marsh.  225;  Fitsgerald  v.  Feck,  4 
Lltt   125. 

La. — WlUiama  v.  Hunter,  13  La. 
Ann.  478. 

Maas. — Eustla  Mfg.  Co.  v.  Saco 
Brick  Co..  198  Maas.  212,  84  NE  449. 

Mich.— Black  v.  Ward,  27  Mich.  191, 
16  AmR  162. 

Mo. — Qrlfflth  V.  Townley,  69  Mo.  18. 
33  AmR^476. 

Nev. — Miller  v.  Thompson,  160  P 
776. 

N.  Y. — Champlin  v.  Laytin,  1  Edw. 
467  [afr  6  Paige  189,  and  aff  18  Wend. 
407,  81  AmD  882]. 

Tenn.— King   v.   Doolittle,   1   Head 
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CONTRACTS 


[§§  268-271 


though  they  are  the  result  of  rules  of  law,  or  de- 
pend on  rules  of  law  applied  to  the  construction  of 
legal  instruments,  are  usually  considered  matters  of 
fact.**^  It  is  said  that  courts  in  cases  of  peculiar 
hardship  have  distinguished  between  ignorance  of 
the  existence  of  a  law  and  ignorance  of  its  legal 
effect."^  And  it  is  held  that  where  one,  through  a 
mistake  of  law,  acknowledges  himself  under  an  obli- 
gation which  the  law  will  not  impose  on  him  he 
shall  not  be  bound  thereby.'*  And  where  the  mis- 
take of  law  is  mutual,  equity  will  sometimes  relieve 
on  the  ground  of  surprise."  And  if  the  party  can 
be  relieved  without  -  injustice  to  the  other,  equity 
will  do  so,  especially  where  the  party  to  be  bene- 
fited by  the  mistake  invokes  the  aid  of  equity  to 
put  him  in  a  position  where  he  may  profit  by  the 
mistake.^  Where  the  instrument,  because  of  a 
mistake  of  law,  ^does  not  express  the  agreement 
actually  entered  into,  equity  may  afford  relief." 

Statatory  proTiBions  in  some  jurisdictions  render 
a  contract  entered  into  through  mutual  mistake  of 
law  unenforceable.*^ 


77;  TTlgg  V.  Read.  6  Humphr.  629,  42 
AmD   447. 

Tex— Altgelt  v.  Gelbic.  (Civ.  A.) 
149  SV5^  233 

Va. — ^Webb  v.  Alexandria,  SS  Oratt. 
(74  VaO   1«8. 

[a]  ninstratioiui.— (1)  Where  an 
administrator  sold  land,  both  he  and 
the  purchaser  believing  that  it  was 
the  fee  that  he  was  selling,  and  It' 
turned  out  that  nothing  passed  but 
the  equity  of  redemption,  it  was  held 
a  mutual  mistake  of  law  and  fact  en- 
titling the  purchaser  to  relief.  Grif- 
fith V.  Townley,  69  Mo.  13,  33  AmR 
478.  (2)  Where  a  person  purchased 
land  of  another,  including  a  right  of 
way  Uirough  a  lane,  and  paid  a  great- 
er price  than  would  have  been  paid 
for  the  land  alone,  and  it  appeared 
that  there  had  been  an  appurtenant 
right  of  way  which  had  ceased  by 
operation  of  law,  it  was  held  that 
this  was  not  a  mistake  of  law,  but 
of  fact;  that  "both  parties  were  mis- 
taken then  in  relation  to  the  fact  of 
the  existence  of  the  way — a  muttial 
mistake."  Blalceman  v.  Blakeman,  39 
Conn.  320,  326. 

•1.  Bt&hl  v.  Schwartz,  67  Wash. 
26,  120  P  866;  Cooper  v.  Phlbbs,  L.  R. 
2  H.  L.   149,  22  ERG  870. 

92.  State  v.  Paup,  13  Ark.  129,  66 
AmD  803. 

93.  Oftutt  v.  Parrott,  18  F.  Cas, 
No.  10,468,  1  Cranch  C.  C.  164;  First 
Nat.  Bank  v.  Ford,  10  Ky.  Op.  261; 
EYeeman  v.  Boynton,  7  Mass.  483; 
Warder  v.  Tucker,  7  Mass.  449,  o 
AmD  62;  May  v.  Coflln,  4  Mass.  341. 
Compare  Cardwell  v.  Strother.  Lltt. 
Sel.  Cas.  (Ky.)  429,  12  AmD  326 
(where  there  was  a  moral  obligation 
as  a  consideration).  Contra  Rldlon  v. 
Davis,   61  Vt.   467. 

94.  State  V.  Paup.  13  Ark.  129,  66 
AmD  303. 

95.  Healy  v.  Healy.  76  N.  H.  604, 
86  A  156;  Frelehnecht  v.  Meyer,  89 
N.   J.   Eq.    661. 

98.  McGraw  v.  Muma,  164  Mich. 
117,  129  NW  20.  See  Reformation  of 
Instruments  [84  Cyc  914]. 

97.  See  statutory  provisions;  and 
Hannah  v.  Steinman,  169  Cal.  142, 
112  P  1094;  Silander  v.  Gronna,  16 
N.  D.  662,  108  NW  644,  125  AmSR 
616;  Kenny  v.  McKenzie,  25  S.  D. 
485,  127  NW  697,  49  LRANS  782. 
Compare  Kenyon  v.  Welty,  20  Cal. 
£37,  81  AmD  137  (where  the  general 
rule  without  reference  to  statute  waa 
announced). 

Fa]  A  "miitiial  mistake  of  law' 
(1)  is  a  misapprehension  of  the  law 
by  all  parties,  all  supposing  that 
they  knew  and  understood  It,  and  all 
making  substantially  the  same  mis- 
take. Northwest  Thresher  Co.  v. 
Basey,  42  Okl.  169,  141  P  6;  North- 
west Thresher  Co.  v.  Minium.  42  Okl. 
168,    141    P    6;    Northwest    Thresher 


Co.  v.  Washlchek,  42  Okl.  166.  141 
P  4;  Northwest  Thresher  Co,  v.  Long, 
42  Okl.  166,  141  P  4;  Northwest 
Thresher  Co.  v.  Bell,  42  Okl.  164,  140 
P  1174;  Northwest  Thresher  Co.  v. 
Prultt,  42  Okl.  16S.  140  P  1173; 
Northwest  Thresher  Co.  v.  McNinch, 
42  OkU  156.  140  P  1170.  (2)  It  is  6a- 
sential  to  the  defense  of  mutual  mis- 
take of  law  that  the  mistake  is  ma- 
terial and  the  determining  ground  of 
the  transaction.  Northwest  Thresh- 
er Co.  V.  Basey,  supra;  Northwest 
Thresher  Co.  v.  Minium,  supra; 
Northwest  Thresher  Co.  v.  Long, 
supra;  Northwest  Thresher  Co.  v. 
Washlchek,  supra;  Northwest  Thresh- 
er Co.  V.  Bell,  supra;  Northwest 
Thresher  Co.  v.  Prultt,  supra;  North- 
west Thresher  Co.  v.  McNInch, 
supra. 

[b]  mstate  of  <MM  party  not  due 
to  fraud  of  the  other  Is  not  ground 
for  avoiding  contract.  Gardner  v. 
Watson,   17(r  Cal.   670,   150   P  994. 

98.  Ala. — I&rdigree  v.  Metchum, 
61  Ala.  161:  Dill  v.  Shahan,  26  Ala. 
694,   60  AmD  640, 

Ark. — Terry  v.  Logue.  76  Ark.  240, 
87  SW  119;  State  v.  Paup,  13  Ark. 
129,  66  AmD  803. 

Iowa. — Williams  v.  Hamilton,  104 
Iowa  423.  78  NW  1029,  66  AmSR 
476. 

Ky. — Titus  V.  Rochester  German 
Ins.  Co.,  97  Ky.  667,  31  SW  127,  17 
KyL  386,  61  AmSR  426,  28  LRA 
478. 

Mo. — Bldrldge  v.  Dexter,  etc.,  R. 
Co.,  88  Me.  191,   33  A  974. 

Minn. — Benson  v.  Markoe.  37  Minn. 
30,    33    NW    38,    6    AmSR    816. 

Mo.— Hlckan  v.  Hickan,  46  Mo.  A. 
496. 

Nebr.— Kleeman  v.  Peltier,  17  Nebr. 
381,  22  NW  793,  „    ,    „ 

N.  J. — Clark  V.  Cnark,  56  N.  J.  Eq. 
814.  42  A  98. 

N.  T.— Havlland  v.  WllleU.  141 
N.  T.  36,  35  NE  968;  Vanderbeck  v. 
Rochester.  122  N.  Y.  286,  26  NE  408: 
Plynn  v.  Hurd,  118  N.  Y.  19.  22  NE 
1109;  Silllman  v.  Wing,  7  Hill  169; 
Champlin  v.  Laytin,  18  Wend.  407, 
81  AmD  382   [afT  1  Edw.  4671. 

N.  C. — Sandin  v.  Ward.  94  N.  C. 
490. 

Pa. — Whelen's  App.,   70  Pa.  410. 

S.  C. — Lawrence  v.  Beaublen,  18 
S.  C.  L.  623.  23  AmD  165;  Gamer  v. 
Garner,  1  S.  C.  Eq.  437. 

S.  D. — Grilling  v.  Olslason,  21  S.  D. 
56,  109   NW  646. 

Tenn. — Drew  v.  Clarke,  8  Cooke  374, 
5  AmD  698. 

Tex.— Altgelt  v.  Gerblc,  (Civ.  A.) 
149  SW  233;  West  v.  West,  9  Tex. 
Civ.  A.  476,  29  SW  242. 

W.  Va. — Tolley  v.  Poteet.  82  W. 
Va.  231.  67  SE  811. 

"It  Is  equally  well  settled  that 
where  there  is  a  mistake  of  law  on 


[}  269]  (2)  Flraiid,  Vndne  Infloence,  and  Alrase 
of  Ooiifl.den(».  It  is  well  settled  that  a  contract 
will  not  be  enforced  in  equity  when  a  mistake  of 
law  of  one  of  the  parties  is  induced  by  fraud,  im- 
position, undue  influence,  or  an  abuse  of  c<»ifidence 
springing  out  of  the  peculiar  relations  existing  be- 
tween the  parties.  In  such  cases  the  general  rule 
that  mistake  of  law  is  no  ground  for  relief  does 
not  apply,  for  there  is  something  more  than  this."" 

[$  270]  (3)  Foreign  Laws.  The  rule  that  mis- 
take of  law  is  no  ground  for  relief  does  not  apply 
where  the  mistake  is  as  to  the  law  of  a  foreign 
country  or  a  sister  state.  Sneh  a  mistake  is  re^rded 
as  a  mistake  of  fact  and  not  of  law.* 

[i  271]  10.  Bemedies.  If  a  contract  is  still 
executory,  the  party  complaining  of  a  mistake 
avoiding  the  same  may  repudiate  the  contract  and 
set  up  the  mistake  as  a  defense  in  an  action  at  la.w 
or  a  suit  in  equity  brought  against  him  to  enforce 
the  contract  or  to  recover  damages  for  its  breach,* 
or  he  may  obtain  relief  in  equity,  in  a  proper  case, 
by  suit  to  cancel  or  to  rescind  the  contract,'  or  to 

one  side,  and  either  positive  fraud 
on  the  other,  or  inequitable,  unfair 
and  deceptive  conduct,  which  tends 
to  coniirm  the  mistake  and  conceal 
the  truth,  it  is  the  right  and  duty 
of  equity  to  award  relief.  All  the 
cases  which  deny  a  remedy  for  mere 
mistake  of  law  on  one  side  are  care- 
ful to  add  the  qualification  that  there 
must  be  no  improper  conduct  on  the 
other."  Havlland  v.  WiUets,  141 
N.  Y.  86.   50,  35  NE  958. 

99.  Norton  v.  Marden,  16  Me.  45. 
32  AmD  132;  Haven  v.  Foster.  9 
Pick.  (Mass.)  112.  19  AmD  858; 
Rosenbaum  v.  IT.  8.  Credit  System 
Co.,  64  N.  J.  L.  34,  44  A  966  [rev  on 
other  grounds  66  N.  J.  L.  256,  48  A 
237,  63  LRA  449];  King  v.  Doolittle, 
1   Head    (Tenn.)    77. 

1.  Colo. — Drake  v.  Pueblo  Mat. 
Bank,  44  Colo.  49,  66,  96  P  999  [quot 
Cyc]. 

Ind. — Fleetwood  v.  Brown,  109  Ind. 
667,  9  NB-852,  11  NE  779. 

Iowa. — Fritsler  v.  Robinson.  79 
Iowa  500,   31   NW  61. 

Mich. — Sherwood  v.  Walker,  66 
Mich.  568,  33  NW  919,  11  AmSR  531; 
Grlbben    v.    Atkinson,    64    Mich.    661. 

31  NW  670;  Gibson  v.  Pelkle.  8T 
Mich,  380;  Anderson  v.  Walter.  84 
Mich.   118. 

Mo. — ^Woodworth  v.  McLean,  97  Mo. 
826,   11   SW  43. 

Nebr. — Omaha  First  Nat.  Bank  v. 
Lierman,    6    Nebr.    247. 

N.  H. — Concord  Coal  Co.  v.  Ferrln. 
71    N.    H    381,    61   A    283. 

N.  J.— Suftern  v.  Butler,  18  N.  J. 
Eq.   220. 

N.  Y. — ^Varens  v.  Dorres,  64  App. 
Dlv.  109,  71  NYS  696;  Consumers* 
Ice  Co.  V.  Webster,  etc.,  Co.,  82  App. 
Div.  692,  63  NYS  66;  Punch  t.  Aben- 
helm,  20  Hun  1:  Roberts  v.  Fisher, 
66  Barb.  303;  Baldwin  v.  Milder- 
berger,  2  N.  Y.  Super.  176.  But  see 
Syenite  Trap  Rock  Co.  v.  Williams, 
167  App.  Div.  774,  163  NYS  74  (hold- 
ing that,  where ,  defendant  did  not 
seek  reformation,  he  cannot  defeat 
a  recovery  on  the  contract  on  ac- 
count of  a  mutual  mistake  in  some  of 
Its  provisions). 

Oh. — Scioto  Fire  Brick  Co.  v.  Pond,  . 
38    Oh.    St    66;    Loffland    v.    Russell. 
Wright  438. 

Pa.— Fink   v.    Smith,    170    Pa.    184. 

32  A  566,  60  AmSB  760;  Muhlen- 
berg v.  Henning,  116  Pa.  188.  9  A 
144;  Miles  v.  Stevens,  8  Pa.  21,  45 
AmD  621;  Horbach  v.  Gray,  8  Watts 
492. 

Tex. — Mitchell  v.  Zftnmerman.  4 
Tex.    76.    51    AmD   717. 

Bng,— Clifford  v.  Watts,  L.  R.  6 
C.  P.  677;  Boulton  v.  Jones,  2  H.  &  N. 
564,    157    Reprint    282. 

a.  U.  S.— U.  S.  V.  Charlea,  74  Fed. 
142.  20  CCA  346  [app  dism  18  SCt 
948,  42  L.  ed.  1217];  Lewis  v.  Chicago. 


For  later  omms,  dMrelopmeata  and  ehaarM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numl>er. 
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refoim  it/  or  by  suit  for  an  injunction;*  or,  in  a 
proper  case,  the  mistake  may  be  set  up  to  show- 
that  there  was  no  contract,  where  the  existence  of 
the  contract  is  relied  on  in  other  actions  or  pro- 
ceedingsl"  It  has  been  held  that  the  mistake  may 
be  asser^d  as  the  basis  of  an  action  for  damages 
for  failure  of  the  adverse  party  to'carry  out  the 
true  intent  of  the  parties  at  the  time  of  the  con- 
tract, althoTwh  such  intent  is  not  expressed.* 

[i  272]  C.  Misrepresentation  without  Fraud — 
1.  In  Qeneral — a.  At  Law.  As  a  general  rule  a 
naked  misrepresentation  of  fact,  that  is,  an  inno- 
cent misrepresentation  or  nondisclosure  of  faet, 
does  not  affect  the  validity  of  an  agreement,'  unless 
it  belongs  to  a  special  class  of  agreements  in  which 
the  utmost  g;ood  faith  and  accuracy  of  statement 
is  required,*  or  is  between  persons  in  fiduciary  or 
confidential  relations,*  or  unless  the  representation 
is  a  condition  in  the  contract  or  amounts  to  a  war- 
ranty." Except  in  thesfe  cases,  a.  misrepresentation 
hag  no.  effect  at  common  law  unless  it  is  made 
with  knowledge  that  it  is  false,  or  recklessly  and 
without  belief  in  its  truth,  so  as  to  render  it 
fraudulent." 

[5  273]  b.  I^i  EQUity.  Innocent  misrepresenta- 
tion, however,  may  be  ground  for  relief  in  a  court 
of  equity.  Thus  an  innocent  misrepresentation  has 
frequently  been  held  ground  for  resisting  a  suit 
for  specific  performance.*'  And  it  has  likewise  been 
held  in  a  number  of  cases  that  an  innocent  misrep- 
resentation of  a  material  fact  is  ground  for  rescind- 


ing or  canceling  a  contract  in  equity,"  and  also  for 
rescinding  or  reforming  the  contract  in  equity  oil 
the  ground  of  mistake.'* 

[i  274]  2.  Gontracts  of  a  Special  Nature.  To 
the  general  rule  that  innocent  misrepresentations  ' 
do  not  affect  the  validity  of  an  agreement,  there  are 
e7:ceptions  in  the  case  of  certain  special  contracts, 
sometimes  said  to  be  uberrime  fidei,  which  are  of 
such  a  character  that  one  of  the  parties  must  rely 
on  the  other  for  his  knowledge  of  facts,  and  in 
which,  therefore,  the  most  perfect  good  faith  is 
required,  so  that  they  may  be  avoided  for  any  mate- 
riaJ  misstatement  or  nondisclosure  of  facts,  even 
though  innocent.'* 

[$  275  j  3.  Parties  in  Fidodaiy  or  Confidential 
Belations.  The  rule  that  an  innocent  misrepresen- 
tation of  fact  does  not  furnish  ground  for  avoiding 
a  contract  does  not  apply  where  there,  is  a  special 
fiduciary  or  confidential  relation  between  the  par- 
ties, as  between  principal  and  agent,  attorney  and 
client,  trustee  and  cestui  que  trust,  guardian  and 
ward,  parent  and  child,  cmd  in  other  cases  in  which 
a  special  relation  of  confidence  exists." 

[$  276]  4.  Terms  or  Conditions  in  Contract.  If 
the  matter  innocently  misrepresented  is  a  term  or 
condition  in  the  contract,  or  if  the  party  has  war- 
ranted it  to  be  true,  its  falsity  does  not  affect  the 
formation  of  the  contract,  but  it  operates  to  dis- 
chaige  the  other  party  from  his  obligation  or  to 
give  him  a  right  of  action  ex  contractu  for  the 
damages  which  he  has  sustained  by  the  breach." 


etc.,  R.  Co..  49  Fefl.  708:  Daniel  v. 
MltcTiell,  «  P.  Cas.  No.  3.BS2,  1  Story 
172  Japp  dlsm  1«  Pet  621.  10  L.  ed. 
1064]. 

Ala. — Scrugrgrs  v.  Driver.  31  Ala. 
274:  Boney  v.  Holllnffswortli,  2t  Ala. 
S90. 

Ark. — Qrlfflth  v.  Selxistlan  County, 
49   Ark.    24,    3   SW  886. 

Cal. — Barfleld  v.  Price,  40  Cal. 
635. 

Colo. — Drake  v.  Pueblo  Nat*.  Bank, 
44   Colo.   49.  65,  96  P  999  Jqurft  Cycl. 

Conn. — Callander  v.  Cale^ove,  17 
Conn.  1. 

Me. — Barnard  v.  Wheeler.  24  Me. 
412. 

Minn.— Gelb  T.  Reynolds,  36  Minn. 
331,  28  NW  923. 

Miss. — ^Harrison  v.  Stowera,  1  Mlas. 
165. 

N.  T. — Duncan  v.  New  York  Mut. 
Ins.  Co.,  138  N.  T.  88,  83  NE  730, 
51   NB  661,  20  LRA  386. 

Oh. — Irwin  v.  Wilson,  46  Oh.  St. 
426,    15    NIB    209. 

Pa. — ^RleKel  v.  American  L.  Ins.  Co., 
140  Pa.  193,  21  A  392,  23  AmSR  226, 
11  liRA  857;  Whelen's  Aj>p..  70  Pa. 
410. 

Tenn. — Klngr  v.  Doollttle,  1  Head 
77. 

Tex. — ^Morrill  v.  Bartlett,  68  Tex. 
644;  Travelera'  Ins.  Co.  v.  Jones,  32 
Tex.  Civ.  A.  146,  73  SW  978. 

Vt. — ^Mont^omery  v.  Rlcker,  43  Vt 
165. 

W.  Va.— CrlBlip  V.  Cain,  19  W.  Va. 
438. 

See  alao  Cancellation  of  Instru- 
raenta    li    17-22.  „     ,     . 

3.  See  Reformation  of  Instru- 
ments [34  Cyc  908  et  seq). 

4.  Goodwyn  v.  Perry,  25  La.  Ann. 
292;  Bellman  r.  United  Surety  Co., 
168    App.    Div.    921,    152    NTS    884. 

XBjnaetlon  agalaat  axaontton  of 
contract  gwiaially  se'e  Injunctions 
[22  Cyc  870]. 

5.  Wilson  V.  Queen  Ins.  Co.,  6  Fed. 
674  (holding  that,  in  an  action  on  a 
policy  of  insurance,  where  the  com- 
pany sets  up  as  a  defense  that 
plaintiff  had  other  insurance  contrary 
to  a  statement  in  his  application  for 
the  policy,  plaintiff  may  show  that 
the  alleged  former  contract  of  In- 
Burance  was  void  for  mistake). 

6.  Drake  v.  Pueblo  Nat.  Bank,  44 


Colo.  49.  96  P  999. 
.  [al  glMtratloaj  Where  a  note 
recited  the  deposit  of  stock  as  col- 
lateral security  and  provided  for  a 
sale  of  such  collateral  without  notice, 
the  maker  in  an  action  for  damages 
for  the  wrongful  sale  of  the  collateral 
may  set  up  a  mistake.  In  that  a  por- 
tion of  the  printed  form  providing 
for  sale  without  notice  was  not 
erased  In  accordance  with  the  inten- 
tion of  the  parties,  and  it  Is  not 
necessary  that  he  aek  for  a  reforma- 
tion of  the  contract.  Drake  v.  Pueblo 
Nat.  Bank,   44  Colo.   49,   96  P  999. 

7.  Ala — ^Baker  v.  Clark,  14  Ala.  A 
152^  68  S  693. 

N.  J.— Perry-Hallock  Co.  r.  Pro- 
gressive Paper  Box  Co.,  76  N.  J.  Bq. 
1,  73  A  230. 

N.  T. — Sperling  v.  BoU,  10  App. 
Dlv.  290,   41   NTS  88».,     ..  „    ,    ..„ 

R.  I. — Callan  v.  Peck,  37  R.  1.  227, 
248,  91  A  34  [cit  CycJ.         ^     „  ,    ^ 

Bng. — Dickson  v.  Reuter's  Tel.  Co., 
3  C.   P.  D.  1,  24  EBC  774. 

8.  See  infra  i  274. 

9.  See  infra  {  275. 

10.  See  infra  i  276. 

11.  See  infra  it  288-291. 

U.  See  Specillc  Performance  [86 
Cyc  601]. 

13.     See 
ments  |  23.  «    .     » 

l*.  See  Reformation  of  Instru- 
ments [34  Cyc  922].  „      _^,_. 

IS.  Anson  Contr.  p  157.  flee  HOlden 
V.  Putnam  P.  Ins.  Co.,  46  N.  T.  1.  7 
AmR  287. 

Orosa  rafereiioaa] 
Guaranty     see     Guaranty     [20     Cyc 

14191. 
Insurance   contracts  see  Fire  Insus- 

ance  [19  Cyc  6771;   Life  Insurance 

[25  Cyc  801];  Marine  Insurance  [26 

Cyc     614];     and     other    insurance 

titles. 
Sale  of  realty  see  Vendor  and  Pur- 
chaser [39  Cyc  1266). 
Suretyship    contracts    see    Principal 

and  Surety  [32  Cyc  62]. 

le.  U.  S. — Baker  v.  Humphreys, 
101  U.  S.  494;  2B  L.  ed.  1066;  Brooks 
V.  MarUn,  2  Wall.  70,  17  L.  ed.  732. 

Ala.— Rogers  v.  Brightman,  189 
Ala.  228,  66  S  71. 

111. — Reed  V.  Peterson,  91  111.  288; 
Ward    V.     Armstrong,     84    111.     151; 


Cancellation    of    Inatru- 


Ziegler  v.  Hughes,  66  HI.  288;  Norrls 
V.  Tayloe.  49  111.  17.  95  AmD  568; 
Ca-iey  v.  Casey,  14  111.   112. 

Md. — McConkey  v.  Cockey,  69  Md. 
286.  14  A  466;  Smith  v.  Davis,  49  Md. 
470. 

N,  T.— Brewster  v.  Hatch.  122  N. 
T.  849,  25  NE  505,  19  AmSR  498. 

Oh. — Smith  v.  Aultman,  26  Oh.  Clr. 
Ot.  N.  S.  681. 

R.  I. — James  v.  Steere,  16  R.  I.  367. 
18  A  143.  2  LRA  164. 

See  infra  |{  332-334.  And  see  fur- 
ther Agency  f  863;  Attorney  and 
Client  I  211;  Guardian  and  Ward  f21 
Cyc  1041;  Husband  and  Wife  [21  Cyc 
isnii;  Parent  and  caild  [29  Cyc 
1857];  Trusts  [39  Cyc  8001. 

17.  Wolcott  V.  Mount.  38  N.  J.  lu 
496,  20  AmR  425 ;  Kennedy  v.  Panama, 
etc..  Royal  Mall  Co.,  L.  R.  2  Q.  B.v 
580;  Behn  v.  Bumess,  1  B.  &  S.  877, 
101  ECL  877,  121  Reprint  939  [rev 
on  other  grounds  8  B.  &  S.  761,  US 
ECL  761,,  122  Reprint  281,  6  ERC 
492]:  Bell-Irving  v.  Matthew,  31  Dom 
LR  240. 

[a]  Zlliurtratioaaii— (1)  Where  by  a 
charter  party  dated  October  17.  it 
was  agreed  that  a  ship  then  in  tha 
port  of  Amsterdam  should  proceed 
to  a  certain  place  and  there  load  a 
cargo  to  carry  to  another  place,  and 
at  that  date  the  ship  was  not  in 
the  port  of  Amsterdam  and  did  not 
arrive  there  until  October  23,  it  was 
held  that  the  words  amounted  to  a 
condition  giving  the  charterer  a  right 
to  repudiate  the  contract.  Behn  v. 
Bumess,  3  B.  &  S.  761,  113  ECL  751. 
122  Reprint  281,  6  ERC  492.  (2) 
Where  B  offered  hops  for  sale  to  W. 
and  W  inquired  If  any  sulphur  had 
been  used  on  them,  and  B  said  no,  but 
was  mistaken,  and  W  then  purchased 
the  hops  and  afterward  repudiated  the 
contract  on  the  ground  that,  as  sub- 
sequently discovered  by  both  parties, 
sulphur  had  been  used  in  their  treat- 
ment, and  the  Jury  found  that  the 
statement  that  the  sulphur  had  not 
been  used  was  not  willfully  false,  it 
was  held  that  the  statement  was  a 
condition^  a  breach  of  which  dis- 
charged w.  Bannerman  v.  White.  10 
C.  B.  N.  S.  844,  100  ECL  844,  142  Re- 
print 686.  (3)  Where  a  person  sold 
another  a  quantity  of  seed  aa  "early 
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[i  277]  6.  EstoppeL  The  liability  which  is 
«reated  by  estoppel  is  to  be  distinguished  from  the 
cases  ia  which  innocent  misrepresentation  gives 
rise  to  a  liability  in  damages.  Where  one  by  his 
'  words  or  conduct  willfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  andsin- 
iduces  him  to  act  on  that  belief  so  as  to  alter  his 
<cwn  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time.^* 

[$  278]  6.  Bemedies.  An  innocent  misrepre- 
sentation, according  to  the  weight  of  authority,  will 
not  support  an  acfion  for  deceit,"  unless  it  is  a 
term  or  condition  in  the  contract,"*  or  unless  the 
parties  stand  in  a  fiduciary  relation,"  although  a 
contrary  rule  prevails  in  some  jurisdictions."  In 
contracts  uberrimae  fidei,  in  which  innocent  misrep- 
resentation avoids  the  contract,  such  a  misrepre- 
sentation may  be  set  up  as  a  defense  to  defeat  an 
action  at  law  on  the  contract.'"  The  same  is  true 
where  the  parties  occupied  a  fiduciary  or  confi- 
dential relation.**    And,  as  we  have  seen,  an  inno- 


cent mi£representati(m  may  be  ground  for  rescind- 
ing or  reforming  a  contract  in  equity,  or  for  refus- 
ing to  compel  specific  performance.^ 

[$  279]  D.  Fraud— 1.  Deflaitton.  Frptud  is  a 
false  representation  of  fact,  made  with  a  knowl- 
edge of  its  falsehood,  or  recklessly,  without  belief 
in  its  truth,  with  the  intention  that  it  should  be 
acted  on  by  the  complaining  party,  and  actually 
inducing  him  to  act  on  it  to  his  damage."  It  differs 
from  mere  misrepresentation  in  that  it  has  the  ele- 
ment of  knowledge,"  and  its  most  frequent  example 
in  the  law  of  contracts  is  the  making  of  false  repre- 
sentations to  induce  consent  to  an  agreement.'" 

[$  280]  2.  What  Oonstitntes  Fraud**— a.  Li 
General.  It  may  be  laid  down  as  a  general  rule 
that  any'  false  re^presentation  of  a  material  fact, 
made  with  knowledge  of  its  falsity  and  with  intent 
that  it  shall  be  acted  on  by  another  in  entering  into 
a  contract,  and  which  is  so  acted  on,  constitutes 
fraud  and  will  entitle  the  party  deceived  thereby  to 
avoid  the  contract  or  to  maintain  an  action  for  the 
damages   sustained.**     A    literal   speaking   of  -the 


strap  leaf  red  top,"  honestly  Tiellev- 
ing  It  to  be  such  aeed,  and  the  seed 
on  beins  planted  turned  out  to  be  a 
different  and  Inferior  kind,  whereby 
the  purchaser  lost  his  crop.  It  was 
held  that  the  seller  was  liable  in 
damages,  as  the  representation  was 
a  warranty.  Wolcott  v.  Mount,  88  N. 
J.  L.   496,  20  A  42E. 

Slaeharva-  lij  braaob  of  eoBdItlom 
see  Infra  li   733-738. 

Oondltionji  1b  contraot  of  sale  see 
Sales   [35   Cyc   110]. 

Warranties  In  oontraots  of  sale  see 
Sales   [36  Cyc   366  et  seq.]. 

18.  The  Ottumwa  Belle,  78  Fed. 
«43;  Plckard  v.  Sears,  6  A.  &  E.  469, 
33  ECL.  267,  112  Reprint  179.  See 
Estoppel  [16  Cyc  722]. 

19.  Kan. — Da  Lee  v.  Blackburn, 
11  Kan.  190. 

Mass. — Tucker  v.  White,  125  Mass. 
344. 

N.  J.— Cowley  v.  Smith,  46  N.  J.  U 
380,  50  AmR  432. 

N.  Y. — ^Wakeman  v.  Dalley,  61  N. 
T.  27,  10  AmR  651. 

Eng. — Newbigsrins  v.  Adam.  34  Ch. 
D.  582;  Redgrave  v.  Hurd,  20  Ch.  D.  1. 

Man. — Hopkins  v.  Fuller,  15  Man. 
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'  ZBtsat   as   aleinMLt  of  fraud  (sa- 
•rally  see  Fraud  [20  Cyc  36]. 

HsoessltT  of  sctSBtet  to  simport 
actloa.  for  deoelt  sea  Fraud  [39  Cyc 
241. 

■•t-off  or  oonatsrolalm  la  action 
for  price  of  ohattala  or  realty  see 
Sales  [36  Cyc  643];  Vendor  and  Pur- 
chaser [39  Cyc  1949]. 

ao.    See  supra  i   278. 

ai.    See  supra  f  276. 

39.  Bethea-Starr  Packing,  etc.,  Co. 
V.  Mayben,  192  Ala.  642.  68  S  642; 
Holoomb  V.  Noble,  69  Mich.  396,  87 
NW  497:  Davis  v.  Nusum,  72  Wis. 
439,    40   ]fjW  497,    1   LRA  774. 

as.     See  supra  I   274. 

2*.     See  supra   I    274. 

as.  See  Cancellation  of  Instru- 
ments t  23;  Reformation  of  Instru- 
ments [84  Cyc  922];  Specific  Perform- 
ance [36  Cyc  601]. 

a&  Anson  Contr.  p  165.  See  South- 
ern Dev.  Co.  v.  Sllva,  126  U.  3.  247,  8 
set  881,  31  L.  ed.  678;  Moore  v. 
Carrick,  26  Colo.  A.  97.  104  P  485 
[olt  Cyc];  Becker  v.  Colonial  L.  Ins. 
COy  163  App.  Dlv.  382,  138  NTS  491 
faff  75  Misc.  213.  183  NTS  481]; 
Devers  v.  SoUenberger,  25  Pa.  Super. 
64;  Home  Gas  Co.  v.  Mannlngton 
Co-op.  Window  Glass  Co.,  63  W.  Va. 
266.  61  SE  329;  Deny  v.  Peek,  14 
App.  Cas.  337,  12  ERC  250;  Peek  v. 
Gurney,  L..  R.  6  H.  L.  377,  7  ERC 
627. 

Aotionsbl*  fraud  generally  deflaed 
see  Fraud  [20  Cyc  8]. 

87.     See   infra    11    288-293. 

38.     See  cases   infra   il  280-302. 


89.  Trand  Indiinliiy  nagUeiUar  ooiu 
tracts  see  speciflc  titles  refersed  to 
at  the  head  of  this  article. 

30.  U.  S. — Cooper  v.  Schlesinger, 
111  U.  S.  148,  4  set  360,  28  U  ed. 
382;  Bry  Block  Mercantile  Co.  v. 
Columbia  Portrait  Co.,  219  Fed.  710. 
135  CCA  882;  Kingston  v.  L.  P.  & 
P.  A.  Smith  Co.,  114  Fed.  294,  62  CCA 
206.  See  American  Fine  Art  Co.  v. 
Simon,  140  Fed.  629,  72  CCA  45  (hold- 
ing fraud  not  established  In  absence 
of  proof  of  misrepresentation). 

Ala. — Fay,  etc.,  Co.  v.  Independent 
Lumber  Co.,  178  Ala.  166,  69  S  470: 
Burroughs  v.  Pacific  Ouano  Co.,  81 
Ala.   256.  1   S   212;  Martin  v.   Martin. 

36  Ala.  660;  Adams  v.  Shelpy,  10  Ala. 
478;  Southern  U  &  T.  Co.  v.  Qls- 
aendaner,  4  Ala.  A.  523,  68  8  737; 
Feore  v.  Avent,  4  Ala.  A.  661,  68  S 
727. 

Cal. — Hanseom  v.  Drullard,  79  Cal, 
284,  21  P  736;  Bretthauer  v.  Foley, 
16  Cal.  A.  19,  113  P  366. 
•  Conn. —  Fox  v.  Tabel,  66  Conn.  897, 
84  A  101;  Ives  v.  Carter,  24  Conn. 
392. 

Del. — Thomas  v.  Orlse,  17  Del.  381, 
41  A  883. 

Ga. —  Reese  v.  Wyman,  9  Oa.  430. 

Ida. —  Duvall  v.  Montana  Nat.  Ins. 
Co.,  28  Ida.  356,  367,  164  P  632  [Quot 
Cyc]  (p«r  Morgan,  J.) 

111.— Krankowskl  v.  Knapp,  268  III. 
183,  108  NE  1008;  Prout  v.  Hoy  OU 
Co.,  263  111.  54,  105  NE  26;  Gillespie 
V.  Fulton  Oil,  etc.,  Co..  236  111.  188, 
86  NE  219:  Prentice  v.  Crane,  234  111. 
302,  84  NE  916;  Ladd  v.  Plgott,  114 
111.  647,  2  NE  503;  Kenner  v.  Har4ing, 
86  111.  264,  28  AmR  615;  School  Di- 
rectors V.  Boomhour,  83  111.  17;  Clark 
V.  Evans,  188  111.  A  56. 

Ind. — tiedbetter  v.  Davis,  121  Ind. 
119,  22  NE   744. 

Iowa. — Salm  v.  Israel,  74  Iowa  314, 

37  NW  387;  Nixon  v.  Carson,  38  Iowa 
388 

ky. — Chicago  Bldg.,  etc.,  Co.  v. 
Beaven,  149  Ky.  267,  148  SW  37; 
Campbell  v.  Heillman,  15  B.  Mon.  508, 
61  AmD  195;  Driver  v.  Hunt,  11  Ky. 
Op.  169.  See  Coffey  v.  Hendrick,  65 
SW  127,  23  KyL  1328  (holding  that 
a  purchase  of  territory  for  the  sale 
of  a  book  could  be  rescinded  for  a 
false  and  fraudulent  representation 
that  the  book  was  copyrighted). 

La. — I  McLaughlin  v.  Richardson,  2 
La.  78. 

Me. — ^Irving  v.  Thomas,  18  Me.  418: 
Bean  v.  Herrlck,  12  Me.  262,  28  AmD 
176. 

Md.— Benesch  v.  Weil.  69  Md.  276, 
14  A  666;  Pendegast  v.  Reed,  29  Md. 
398.  96  AmD  639;  (Gardner  v.  Lewis, 
7  Gill  377. 

Mass. — Bums  v.  Dockray,  156  Mass. 
135.  30  NE  551;  Lewis  v.  Jewell,  161 
Mass.   346,   24   NE  62,  21  AmSR  464; 


Litchfield  V.  Hutchinson,  117  Masa 
196;  Thurston  v.  Blanchard,  22  Pick. 
18,  33  AmD  700. 

Mich. — Chase  v.  Boughton,  93  Mich. 
286,  64  NW  44;  Jackson  v.  Armstrong. 
50  Mich.  S6,  14  NW  702. 

Minn. — Burr  v.  WiUson,  22  Minn. 
206. 

Mo. — ^Raley  v.  Williams,  73  Mo.  SIB. 

Motit. — ^Power  v.  Turner,  37  Mont. 
621,  97  P  960. 

Nebr. — Perry  v.  Rogers^  <S  Nebr. 
898,  87  NW  1063. 

N.  H. — Stewart  v.  Steams,  63  N.  H 
99,  56  AmR  496;  Jones  v.  Bmery,  40 
N    H.  348 

"n.  J.— Cowley  v.  Smyth,  4«  N.  J.  L. 
380,  50  AmR  433. 

N.  T.— Adams  v.  Ollllg,  19»  N.  T. 
314,  92  NE  <70,  32  LRANS  127.  20 
AnnCas  910  (aft.  131  App.  Dlv.  494. 
115  NTS  999];  Dambmann  v.  Schult- 
Ing,  75  N.  T.  55;  Baker  v.  Lever,  67 
N.  T.  304,  23  AmR  117;  Mead  v.  Bunn. 
32  N.  Y.  276;  New  York  Universal 
Audit  Co.  V.  Cameron,  169  App.  Div. 
879,  156  NY3  1026;  L.  D.  Garrett  Co. 
V.  Clark,  102  App.  Dlv.  811  mem,  92 
NTS  1132  mem  [aff  184  N.  T.  567 
mem,  76  NE  1099  mem];  L.  D.  Garrett 
Co.  V.  Appleton,  101  App.  Div.  EOT, 
92  NYS  186  [aff  184  N.  Y.  667  mem. 
76  NE  1099  mem];  Sanford  v.  Handy. 

23  Wend.   280. 

N.  C— Pritchard  v.  Dalley,  168  N. 
C.  330,  84  SB  393. 

Oh.V-Loflland  v.  Russell,  Wright 
438. 

Pa.— Friend  v.  Lamb,   152  Pa.   529, 

24  A  677,  34  AmSR  672;  Barber  v. 
Dlnsmore,  72  Pa.  427,  13  AmR  697. 

PhlUppthe. — ^Port  Banga  Lumber 
(%.  V.  Export,  etc..  Lumber  Co.,  2t 
Philippine  602. 

S.  C. — Lowry  v.  Plnson,  18  S.  C.  L. 
324,  23  AmD  140. 

Tenn. — Walker  v.  Dunlop,  6  Hayw. 
271,  9  AmD  787. 

Tex. —  Cray  ton  v.  Monger,  9  Tei. 
286;  Coons  v.  Lain,  (C»v.  A.)  168  SW 
981 

Vt.— Kendall  v.  Wilson,  41  Vt.  B67; 
Morris  V.  Gill,  N.  Chipm.  63,  1  AmD 
694 

Va.— Ratllff  V.  Vandlkes.  89  Va.  S07, 
16  SE  864;  Chieves  v.  Gary,  24  Oratt. 
(66   Va.)    414. 

W.  Va. — Sams  v.  Barnes.  74  W.  Va. 
420.  82  SE  124. 

Wis. — Lee  v.  Bumham,  82  Wla 
209,  62  NW  266:  Montreal  River 
Lumber  Co.  v.  Mihills,  80  Wis.  549, 
50  NW  607:  Harran  v.  Klaus,  70  Wis. 
383,  48  NW  479. 

Eng. — Peek  v.  Gurney,  L.  R.  6  H. 
L.  377.  7  ERC  627;  Reese  River  Silver 
Mln.  Co.  V.  Smith.  U  R.  4  H.  L.  64; 
Venesuela  Cent.  R.  Co.  v.  Klsch.  L. 
R.  2  H.  L.  99,  6  ERC  769. 
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§§  280-282] 


CONTRACTS 


[13  C.  J.]     383 


tmth,  if  intended  to  aeeompliBh  a  fraud,  may  be 
as  fraudulent  as  a  falsehood;*^  and  it  has  been  held 
that,  where  a  doetuuent  containing  a  number  of 
statements  intentionally  gives  a  false  impression  as 
a  whole,  on  which  persons  are  induced  to  act,  it  is 
in  a  legal  sense  false  and  fraudulent,  although  no 
specific  statement  contained  therein  considered  by 
itself  may  .be  proved  to  be  false."  False  represen- 
tations, not  sufBcient  to  sustain  an  indictment  for 
false  pretenses,  may  be  sufBeient  to  vitiate  a  eon- 
tract  thereby  obtained.** 

Mental  i^eaknesa,  although  falling  short  of  a  de- 
gree sufficient  to  invalidate  the  contract,"*  is  always 
an  important  element  in  actual  fraud.** 

[i  2S1]  b.  Failnre  to  Diacloae  Fact»— (1)  In 
OemeraL  As  a  general  rule  the  mere  failure  of  a 
party  to  a  contract  to  disclose  facts  is  not  such 
fraud  as  will  entitle  the  other  party  to  avoid  the 


contract.**  There  must  be  a  positive  misstatement 
of  fact,  or  such  a  partial  and  fragmentary  state- 
ment, that  the  withholding  of  that  which  is  not 
stated  makes  that  which  is  stated  absolutely  false,**^ 
or  the  relationship  of  the  parties  must  be  such  that 
the  fullest  disclosure  is  called  for,  or  there  must  be 
a  duty  on  the  party  to  disclose  what  he  knows. on 
the  subject.** 

[i  282]  (2)  ActiTe  Oonoealment  or  Nondis- 
dosara.  The  rule  that  nondisclosure  of  facts  does 
not  constitute  fraud  does  not  apply  where  there  is 
an  active  concealment  of  facts.*'  This  is  a  fraud. 
By  an  active  concealment  is  meant  either  a  repre- 
sentation good  as  far  as  it  goes,  but  accompanied 
with  such  a  suppression  i  of  facts  as  makes  it  convey 
a  misleading  impression,^  or  an  attempt  by  one 
party  to  draw  the  other's  attention  from  a  fact  or 
to  cover  it  from  view.*^    In  the  first  case  the  non- 


B.  C. — ^Langley  ▼.  Hammond.  21  B. 
C.  ITS.  22  DomLR  42. 

Ont. — MoBachem  y.  Somerrille,  27 
U.  C.  Q.  B.  60>. 

Newfoundl. — Undop  ▼.  Parsoita,  6 
Newfoundl.  24>. 

"A  mtsrepreaentatloTL  to  oonatitute 
fraud  to  authorise  equity  to  rescind  a 
contract  on  account  of  such  misrep- 
resentation, must  contain  the  fol- 
lowing elements:  (1)  Its  form  must 
be  a  statement  of  fact;  (2)  It  must 
be  made  for  the  purpose  of  Influenc- 
ing: the  other  party  to  act;  (8)  It 
must  be  untrue;  (4)  the  party  mak- 
ing the  statement  must  know  or  be- 
lieve It  to  be  untrue:  (6)  the  per- 
son to  whom  It  Is  made  must  believe 
and  rely  on  the  statement;  (6)  the 
statement  must  be  material.  (2 
Pomeroy'8  Eq.  Jur.  Jd  ed.  sec.  g7»; 
Prentice  v.  Crane,  224  111.  802,  84  N^ 
916.)"  Krankowski  v.  Knapp,  2<8  111. 
183.  190,  108  NB  1006.  ^ 

AotlOB  for  Aaeatt  see  Fraud  120  Cyc 
11- 

noa^  MVMssatatloBa  ••  to  coatMita 
or  olwraMsr  of  wxtttac  see  supra 
I  250. 

SI.  Mulligan  y.  Bailey,  28  Oa. 
607;  Denny  v.  Oilman,  26  Me.  149: 
Buford  V.  Caldwelt  3  Mo.  477.  And 
see  Fraud  (20  Cvc  28]. 

Aaron's  Reefs,  Ltd.  v.  Twlaa, 


28   N.  T. 


[1896}  A.  C.  278. 

33.  Nichols  V.  Michael, 
264.  (0  AmD  269. 

34,  See  supra  I  44. 

38.  Smith  V.  Mosbarger,  (Arts.) 
156  P  79;  Buchanam  v.  vTllson,  97 
Nebr.  869,  149  NW  802:  Bodges  v. 
Wilson.   166  N.  C.  823,  81   SB  340. 

38.  U.  S. — Cleveland  v.  Richard- 
son, 132  V.  a.  318,  10  set  100,  33 
U  ed.  884;  Laldlaw  t.  Organ,  2 
Wheat.  178.  4  L.  ed.  214. 

Ala. — Bastman  t.  Hobba,  26  Ala. 
741;  Jucan  t.  Toulmln,  9  Ala.  662,  44 
AmD  448. 

Ark. —  Cook  v.  Bagnell  Timber  Co., 
78  AriL'  47.94  SW  696.  8  AnnCaa  261. 

Conn. — west  v.  Anderson,  9  Conn. 
107,  21  AmD  737. 

D.  C— Fisher  v.  Llghthall,  15  D.  C. 
82,  54  AmR  26«.  ' 

Qa. — TllUnghast  v.  Banks,  14  Oa. 
649. 

111. — ^Kobl  v.  Llndley,  89  111.  19E.  89 
AmD  294.  See  Hale  BI.  Co.  v.  Hale, 
201  IlL  131.  66  NE  249  (holding  ques- 
tion one  of  fact  under  circumstances 
of  case). 

Ind. — liUcas  V.  Coulter,  104  Ind. 
81.  8  NB  622. 

Iowa. — Stotts  V.  Fairfield,  163 
Iowa  726.  146  NW  61. 

Kan. — OrafCenstein  v.  Epstein.  28 
Kan.   443.  3w'.  AmR  171. 

Ky.— Mills  V.  Lee,  6  T.  B.  Mon.  91, 
17  AmD  118. 

Me. — ^Barrett  tv.  Lewlston.  eta,  R. 
Co.,  110  Me.  24.  TV  A  806. 

Mass. — Coddingtton  v.  Ooddard,  16 
Onay  436.  1 

Mich.— Williams  vf.  Spurr,  24  Mich. 
335. 

Minn. — Cochntne  v.  Halaey,  25 
Minn.   52. 


N.  J. — Crowell  v.  Jackson,  S8  M.  J. 
L.   666.   23  A  426. 

N.  T. — Kelly  Asphalt  Block  Co.  v. 
Barber  Asohalt  Pav.  Co.,  211  N.  T. 
68,  106  NB  88,  LRA191BC  266;  Hand 
V.  Oas  Engine,  etc.,  Co.,  167  N.  T. 
142,  60  NB  425  [rev  34  App.  Div. 
354.  64  NTS  250];  People's  Bank  v. 
Bogart.  81  N.  T.  101,  37  AmR  481; 
Dantbmaan  t.  Schultkig,  75  N.  T.  6E. 

N.  C. — Smith  V.  Beatty,  37  N.  C. 
466,  40  AmD  436. 

Oh.— Hadley  r.  Clinton  County 
Impr.  Co.,  18  Ob.  St.  502,  82  AmD 
464; 

Pa. — Neill  V.  Shamburg,  158  Pa. 
263,  27  A  992;  BuUer'S  App.,  26  Pa. 
68;  Harris  ▼.  Tyson,  24  Pa.  847,  64 
AmD  661. 

Tenn.. — Spring  City  Bank  v.  Rhea 
County,  (Ch.  A.)  69  SW  442. 

Va.— RiBon  v.  Newberry.  90  Va. 
518.  18  SB  911 

Wash. — Sackman  v.  Campbell,  15 
Wash.  67.  46  P  895. 

Bhg. — ^Mek  v.-Oumey,  L.  R.  6  R. 
L  877,  7  ERC  527:  Tumui  >.  Qi<iun, 
[1896]  2  Ch.  206:  Keates  v.  Cado^, 
10  C.  B.  591,  70  BCL  591.  138  Reprint 
284;  Baker  Y.  Cartwright,  10  C  B. 
N.  S.  124,  100  BCL  124,  142  Reprint 
397;  Beachey  v.  Brown,  B.  B.  *  E. 
796,  96  BCL  796.  120  Reprint  706; 
Fletcher  v.  Krell,  42  L.  J.  Q.  B.  65. 

[a]  Ooorta  oauot  Asprtve  on* 
partj  of  the  advantaf  •  wliloli  siu 
pnlot  JttOCBMai  or  better  Informa- 
tion may  give,  nor  Inquire  as  to  how 
the  partilM  would  have  contracted  If 
each  had  known  the  same  facts  as 
to  the  condition  of  the  market  or 
other  extrinsic  matters,  where  the 
sources  of  information  were  equally 
open  to  both.  Oliver  v.  Oliver,  118 
Oa.  862.  46  SB  232. 

Aaadlord'a  daty  ok  1— ■>  of  j/mnr- 
Ises  see  Landlord  and  Tenant  [24 
Cyc    908]. 

rallnra  of  bnysr  to  dlados*  Insolp 
TS&OT  see  Sales   [35   Cyc  81]. 

Sal*  of  laaA  see  Vendor  and  Pur- 
chaser (89  Cyc  1356,   1289]. 

37.  See  infra  I   282. 

38.  See  infra  f   283. 

39.  Linton  v.  Sheldon,  98  Nebr. 
834.  154  NW  724. 

40.  U.  S. — Stewart  v.  Wyoming 
Cattle  Ranche  Co..  128  U.  S.  883,  9 
set  101,  32  L.  ed.  439:  Loewer  y. 
Harris,  67  Fed.  368,  6  QCA  894. 

Ala. — Qrlel  v.  Lomaz,  89  Ala.  420, 
6  S  741. 

Iowa. — Coles  v.  Kennedy,  81  Iowa 
360.  46  NW  1088,  25  AmSR  503. 

Ky.— Hanks  v.  McKee.  2  Lltt.  227, 
IS  AmD  265;  Beard  v.  Campbell,  2  A. 
K.  Marsh.  126,  12  AmD  362. 

Me. — Atwood  v.  Chapman,  68  Me. 
38.  28  AmR  5. 

Mass. — Kidney,  v.  Stoddart,  7  Meto. 
252. 

Mich. — Busch  V.  Wilcox,  82  Mich. 
315.  46  NW  940. 

Minn. — Newell  v.  Randall,  S3  Minn. 
171,  19  NW  972,  5  AmR  562. 

Mo. — Origsby  v.  Stapleton,  94  Mo. 
423.  7  SW  421. 

N.    H.— Page  v.   Parker,   43   N.   H, 


363.  80  AmD  172. 

N.  J. — LomersoB  y.  John'ston,  47  N. 
J.  Eq.  812,  20  A  675,  24  AmSR  410. 

N.  T.— -Graham  v.  Meyer,  99  N.  T. 
611,  1  NB  143;  Brown  v.  Montgomery, 
20  N.  T.  287;  75  AnaD  404;  Morris  v. 
Budlong,  18  Hun  670  [rev  on  other 
grounds  78  N.  Y.  648];  Botsford  V. 
McLean.  45  Barb.  478. 

Oh. — Hadley  v.  Clinton  County 
Impr.  Co..  13  Oh.  St.  S02,  82  AmD  464. 

Tenn. — Baker  v.  Seaborn.  1  Swan 
58,  65  AmD  724. 

Vt.— Maynard  v.  Maynard.  49  Vt. 
297;  Mallory  v.  Leach,  36  Vt.  166.  82 
AmD  626;  Howard  v.  Oottld.  28  Vt. 
523.  67  AmD  728. 

Bng. — Peek  v.  Oumey,  1,.  R.  6  H. 
L.  377,  7  BRC  527;  Drysdale  v.  Mace, 
2  Smale  &  O.  225,  65  Reprint  375. 

"In  order  to  establish  a  case  of 
false  representation  It  Is  not  neces- 
sary that  something  wb4ch  Is  false 
should  have  been  stated  as  if  it  were 
true.  If  the  presentation  of  that 
which  Is  true  creates  an  Impression 
which  Is  false.  It  is,  as  to  him  who, 
seeing  the  misapprehension,  seeks  to 

?>rollt  by  It,  a  case  of  false  represen- 
ation."  Lomerson  v.  Johnston,  47  N. 
J.  Bq.  812,  314,  20  A  «75,  24  AmSR 
410. 

[a]  UtaBtratloBa. — (1)  A  debtor 
obtaining  a  composition  by  not  dis- 
closing that  he  had  reCitntly  com* 
Into  property  by  the  death  of  his 
father  whom  he  represented  as  re- 
fusing to  help  him.  Ollbert  v.  Bn- 
dean,  9  Ch.  D.  268.  (2)  Defendant, 
desirous  of  purchasing  certain  stock 
from  plaintiff,  of  the  value  of  which 
he  knew  she  was   Ignorant,   for  the 

Surpose  of  misleading  her  and  In- 
ucing  her  to  sell  the  stock  at  less 
than  Its  face  value,  telling  her  of  a 
fact  that  calculated  in  itself  to  de- 
predate the  value  of  the  stock,  but 
omitting  to  disclose  other  facts  with- 
in his  knowledge  which  would  have 
given  her  correct  Information  of  such 
value.  Mallory  v.  Leach,  85  Vt.  166, 
82  AmD  625.  (3)  Purchaser  of  goods 
on  credit,  on  being  questioned  as  to 
his  financial  condition,  stating  his 
assets  correctly,  but  not  disclosing 
all  his  liabilities.  Newell  v.  Randall, 
32  Minn.  171,  19  NW  972,  6  AmR  562; 
Childs  V.  Merrill,  63  Vt.  463.  22  A 
626,  14  LRA  264.  (4)  The  promoter 
of  a  corporation  representing  to  one, 
as  an  Inducement  to  his  subscription 
to  the  capital  stock,  that  a  certain 
person  of  reputation  for  business  sa- 

eiclty  had  agreed  to  subscribe  for  a 
rge  amount  of  the  stock,  without 
disclosing  the  fact  that  the  stock 
had  been  given  to  such  person  as  a 
gratuity  for  the  use  of  his  name. 
Coles  v.  Kennedy,  81  Iowa  360,  40 
NW  1088.  25  AmSR  608. 

41.  Cat. — Roseman  v.  Canovan,  4t 
Cal.  110. 

III. — Cogel  V.  Knlseley,  89  111.  598: 
Kenner  v.  Harding,  85  111.  264,  28 
AmR  615:  Kohl  v.  Lindley.  89  III.  106, 
89  AmD  294. 

Ind. — ^Firestone  v.  Werner,  1  Ind. 
A.  293,  27  NB  623. 
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discloBure  has  the  effect  of  either  impliedly  repre- 
senting that  the  fact  concealed  does  not  exist  or  of 
Tendering  the 'facts  disclosed  absolutely  false.  In 
the  second  case  the  conduct  of  the  party,  outside  of 
an  actual  representation,  is  a  fraud  on  the  other. 
[$  283]  (S)  Where  There  Is  a  Ihity  to  Disclose. 
The  rule  that  failure  to  disclose  facts  is  not  fi-aud 
does  not  apply  where  the  circumstances  are  such  as 
to  impose  a  duty  to  disclose  them;  and  there  is 
such  a  duty  where  the  parties  stand  in  a  fiduciary 
relation  to  each  other,"  or  where  one  party  knows 
that  the  other  relies  on  him  to  tell  him  truly  as  to 
the  facts  of  the  case,  in  which  case  a  duty  arises  not 
to  conceal  anything  material -to  the  bargain,  and 
this,  although  the  parties  do  not  stand  in  what  is 
generally  deseribed  as  a  fiduciary  relation.^    Thus 

Mass. — Savage  v.  Stevens,  126 
Mass.  20T:  Matthews  v.  Bliss,  22 
Pick.    48. 

N.  T. — Smith  ▼.  Countryman,  30  N. 
T.  656. 

Pa. — Croyle  v.-  Moaes.  90  Pa.  250, 
IE  AmR  654. 

Tenn. — Smith  v.  Click,  4  Humphr. 
188. 

Eng. — Schneider  v.  Heath.  S  Campb. 
E(t8;  Baelehole  v.  Walters,  8  Campb. 
154:  Udell  V.  Atherton,  7  H.  &  N.  172, 
15  S  Reprint  437. 

Ta]  ninstratloiis,  (1)  The  sale  of 
a  vessel  with  all  faults,  where  the 
seller  before  the  sale  had  taken  her 
from  the  ways  on  which  she  lay  and 
placed  her  afloat  In  a  dock  for  the 
purpose  of  preventing  an  examination 
of  the  bottom  which  he  knew  to  be 
unsound.  Schneider  v.  Heath,  3 
Campb.  506.  (2)  The  seller  turning 
a  log  of  mahogany  to  conceal  a  hole. 
Udell  V.  Atherton,  7  H.  &  N.  172,  168 
Reprint  437.  (3)  Where  defendant  In 
payment  for  a  horse  delivered  bank 
Dills  to  plalntlfC,  which  were  known 
to  defendant  to  be  worthless  at  the 
time  and  unknown  to  plaintiflt,  with 
an  agreement  that  if  the  notes  were 
not  returned  In  a  given  time  defend- 
ant should  not  be  bound  to  receive 
them,  it  was  held  that  this  was  a 
fraud,  and  that  plaintiff  had  a  right 
to  recover  the  value  of  the  horse, 
although  he  did  not  return  the  notes 
within  the  time  limited.  Smith  v. 
Click.   4  Humphr.    fTenn.)    188. 

43.  U.  S. — Goldsmith  v.  Koopman, 
140  Fed.  (16  [mod  on  other  grounds 
152  Fed.  178,  81  CCA  4651. 

Ala. — Rogers  v.  Brlghtman,  189 
Ala.  228,  66  S  71. 

Ark. — Matthews  v,  Bordeaux,  97 
Ark.  643.  133  SW  692. 

Ga.— Oliver  v.  Oliver,  118  Ga.  S62, 
45  SB  232. 

111. —  Morgan  v.  Owens,  228  HI.  698, 
81  NB  1135. 

Me. — Barrett  v.  Lewiston,  etc.,  R. 
Co.,  110  Me.  24,  86  A  306. 

N.  Y. — Bench  v.  Sheldon.  14  Barb. 
66. 

N.  D. — Liland  v.  Teweto,  19  N.  D. 
651.  126  NW  1032. 

Tex. — Boren  v.  Brown,  38  Tex.  Civ. 
A.  139,  85  SW  48. 

Bng. — McPherson  v.  Watt,  8  App. 
Cas.  264;  Luddy  v.  Peard,  113  Ch.  D. 
600,  24  ERC  670;  Bagnall  v.  Carlton, 
6  Ch.  D.  371;  Tucker  v.  Searle,  2  Ch. 
Rep.  173,  21  Reprint  649.  See  Bonz 
V.  Bonz,  165  Mich.  45,  130  NW  308 
(where  defendant  did  not  disclose  to 
her  brother  their  mother's  serious 
Illness  In  contracting  to  assume  the 
brother's  obligation  to  support  her). 

"While  no  exact  definition  of  the 
terms  'confidential  relations'  and  're- 
lations of  confidence'  applicable  In 
all  cases  can  be  given,  such  relations 
exist  when  the  parties  to  a  transac- 
tion do  not  meet  upon  an  equality, 
one  having  a  full  knowledge  of  the 
subject  of  traffic,  and  the  other  but 
slight  knowledge,  and  no  ability  to 
acquire  full  knowledge,  and  the  In- 
nocent person  relies  on  and  places 
confidence     in     the     representations 


in  sales  of  personal  property  the  seller  is  bound  to 
disclose  material  latent  defects  known  to  him,  both 
as  to  title  and  quality.**  And  the  owner  of  land 
must  disclose  defects  in  the  title  or  other  defects 
peculiarly  within  his  knowledge  and  presumably  un- 
known to  the  purchaser.*"  As  a  general  rule,  how- 
ever, a  purchaser  of  property  is  under  no  duty  to 
disclose  a  fact  which,  unknown  to  the  x>th^  p&rty, 
increases  the  value  of  the  property.**  In  like 
manner  the  mere  silence  of  the  seller  of  property, 
when  the  buyer  is  exaggerating  its  value  or  quality, 
is  not  a  fraud.*' 

'  [(  284]  c.  Bepresantation  of  Opinion.  A^  a 
rule  a  mere  representation  of  opinion,  althoog^ 
erroneous,  is  not  a  fraud  against  which  the  law  will 
relieve,**  but  statements  of  fact  affecting  the  value 


made  by  the  other  party  to  the  trans- 
action.' Liiland  v.  Teweto,  19  N.  D. 
551.  125  NW  1032. 

man*  laflvano*  see  infra  ii  331- 
337 

43.  U.  S. — Strong  v.  Repide,  213 
U.  S.  419.  29  set  621,  63  L.  ed.  863; 
Stewart  v.  Wyoming  Cattle  Ranche 
Co.,  128  U.  S.  383,  9  SCt  101,  32  L..  ed. 
439;  Bogardus  v.  Grace,  78  Fed.  868; 
Loewer  v.  Harris,  67  Fed.  368,  6  CCA 
394:  American  Sugar  Refining  Co.  v. 
U.  S.,  1  Cust.  A.  238. 

Ala. — Juzan  v.  Toulmin,  9  Ala.  662, 
44  AmD  448. 

Fla. — White  v.  Walker,  6  Fla,  478, 

111. — Mitchell  V.  McDougall,  62  IlL 
498;  Fish  v.  Cleland.  33  III.  238. 

Iowa. — Stotts  V.  Fairfield,  168  Iowa 
726,  145  NW  61;  Evans  v.  Palmer,  187 
Iowa  425.  427,  114  NW  912  [cit  Cyc]. 

Ky. — Beard  v.  Campbell,  2  A.  K. 
Marsh.  125.  12  AmD  362;  Peebles  v. 
Stephens.  3  Bibb  324,  6  AmD  660; 
Waters  ▼.  Mattingly,  1  Bibb  244,  4 
AmD  631. 

Me. — Cummlngs  Mfg.  Co.  v.  Smith, 
lis  Me.  347,  93  A  968:  Barrett  v. 
Ijewiston,  etc,  R.  Co.,  110  Me.  24,  85 
A  806. 

Mass, — ^Minor  v.  Sharon,  112  Mass. 
477.  17  AmR  122. 

.  Mo. — McAdams  v.  Cates,  24  Mo. 
233;  Manter  v.  Truesdale,  57  Mo.  A. 
435;  Dameron  v.  Jamison,  4  Mo.  A. 
299  [rev  on  other  grounds  71  Mo. 
97). 

N.  T. — ^Botaford  v.  McLean,  45 
Barb.  478.  „,  _    .,, 

Peu — Croyle  v.  Moaea,  90  Pa.  250, 
35  AmR  654. 

Tenn. — George  v.  Johnson,  6 
Humphr.  36,  44  AmD  28t;  White  V. 
Cox,  3  Hayw.  79. 

Tex. — Seal  v.  Holcomb,  48  Tex.  Civ. 
A.  330,  107  SW  916. 

Vt. — Paddock  v.  Strobridge,  29  Vt. 
470. 

Va. — ^Rtson  v.  Newberry,  »0  Va. 
513.   18  SB  916. 

W.  Va.— Tolley  v,  Poteet,  62  W.  Va. 
281.  67  SE  811. 

Eng.— Phillips  V.  Foxall,  L.  R.  7 
Q.  B.  666:  Arkwright  v.  Newbold,  17 
Ch.  D.  sol;  Barwick  v.  English  Joint 
Stock  Bank,  L.  R.  2  Ezch.  259,  12 
ERC  298. 

Ont. — McEachem  v.  SomervlUe,  37 
U.  C.  Q.  B.   609. 

[a]'  XUuatratlons. — (1)  The  pur- 
chase of  a  reversionary  interest 
knowing  but  not  disclosing  the  death 
of  the  tenant  for  life.  Turner  v. 
Harvey,  Jac.  169,  4  EngCh  169,  37  Re- 
print 814.  (2)  A  contract  by  a  lessee 
for  lives  for  the  renewal  of  the  lease 
knowing  and  not  disclosing  the  fact 
that  the  surviving  life  was  at  the 
point  of  death.  Bllard  v.  Llandaff,  1 
Ball  &  B.  241.  (8)  The  purchase  of 
a  life  policy  knowing  that  the  Insured 
was  dangerously  ill  and  not  disclos- 
ing the  fact.  Jones  v.  Keene.  2  M.  ft 
Rob.  848.  (4)  A  person  employed  to 
sell  a  picture  refusing  to  state  the 
name  of  the  owner,  and  after  becom- 
ing aware  that  the  buyer  was  under 
a  delusion  as  to  the  ownership,  which 
enhanced  the  price,  making  the  sale 


to  him.  Hill  V.  Gray,  1  Stark.  4»4. 
2  ECL  167.  (5)  Holder  of  negotiable 
paper  negotiating  it  and  concealing 
the  fact  that  the  maker  had  failed. 
Brown  v.  Montgomery.  20  N.  T.  287, 
75  AmD  404.  (6)  The  landlord  on  let- 
ting a  house  concealing  the  fact  that 
the  premises  were  infected  with  a  con- 
tagious disease,  or  that  there  was  a 
nuisance  In  the  premises  prejudicial 
to  life  or  health.  Minor  v.  Sharon. 
112  Mass.  477.  17  AmR  122;  Cesar  v. 
Karuts,  60  N.  T.  229.  19  AmR  164; 
Wallace  v.  Lent,  1  Daly  (N.  T.)  481; 
Sutton  V.  Temple,  12  M.  ft  W.  62,  152 
Reprint  1108.  Contra  Westlake  v. 
De  Qraw.  25  Wend.  (N.  T.>  669. 

44.     See  Sales  [35  Cyc  691. 

4B.  See  Vendor  and  Purchaser  [39 
Cyc  1276]. 

46.  Mactler  v.  Frith.  6  Wend.  <N. 
T.)  103,  21  AmD  282;  Neill  v.  Sham- 
burg,  168  Pa.  263,  27  A  992;  Phillips 
V.  Homfray,  L.  R.  6  Ch.  770;  Smith  ▼. 
Hughes,  Ii.  R.  6  Q.  B.  597;  Fox  v. 
Mackreth,  2  Bro.  Ch.  400,  29  Reprint 
224;  Turner  v.  Harvey,  Jac.  169.  4 
EngCh  169.  37  Reprint  814;  Dolan  v. 
Nokea,  22  Beav.  402.  52  Reprint  1163 
(holding  that  where  a  first  mortgagee 
with  power  of  sale  purchased  the  In- 
terest of  a  second  mortgagee  at  a 
reduced  sum.  without  disclosing  that 
he  had  arranged  for  a  sale  of  the 
property  at  a  price  sufficient  to  cover 
both  mortgages,  the  nondisclosure 
was  not  fraud).  And  see  Sales  [36 
Cyc  761;  Vendor  and  Purchaser  [39 
C^c  1289]. 

47.  See  Sales  [35  Cyc  68]. 

48.  U.  S. — Johansson  v.  Stephan- 
aon,  164  U.  S.  625,  14  SCt  1180,  23 
ti.  ed.  1009;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Luchs,  108  U.  S.  498,  2  SCt  949, 
27  I>.  ed.  800;  Smith  v.  Richards,  13 
Pet.  26,  10  L.  ed.  42-  Livingston  v. 
Maryland  Ins.  Co.,  7  Cranch  606.  3  L. 
ed.  421;  Bry  Block  Mercantile  Co.  v. 
Columbia  Portrait  Co,  219  Fed.  710. 
135  CCA  382;  Dotson  v.  Kirk,  180  Fed. 
14,  103  CCA  368;  Clason  v.  Smith,  6 
F.  Caa  No.  2j^68,  3  Wash.  C.  a  156; 
Robinson  v.  Cathcart,  30  F,  Cas.  No. 
11,947,  3  Cranch  C.  C.  877  (mod  on 
other  grounds  6  Pet.  264.  8  L.  ed. 
120]. 

Ala. — Mertlns  v.  Hubbell  Pub.  Ck>, 
190  Ala.  811,  67  S  275;  Rutter  v. 
Hanover  F.  Ins.  Co.,  138  Ala.  202.  36 
S  S3;  JuBSm  V.  Toulmin,  9  Ala.  662, 
44  AmD  448;  Capi-oil  Security  Co.  ▼. 
Holland,  6  Ala.  A  197,  60  S  495. 

C^l. — Lee  V.  McClelland,  120  Cal. 
147.  52  P  800:  Holton  v.  Noble,  83  Cal. 
7,  23  P  68;  Rendell  v.  Soott,  70  CaL 
514,  11  P  779. 

Colo. — Cole  V.  Smith.  26  Colo.  506, 
68  P  1086. 

Qa. — Dortlc  v.  Dugas.  66  Oa.  484; 
Payne  v.  Smith,  20  Oa.  (64. 

III. — Swanson  v.  Fisher,  148  III.  A 
104. 

Iowa. — Kelty  v.  McPeake,  14S  Iowa 
6(7,  121  NW  629. 

La. — ^Teager  Mining  Co.  v.  Lavrler, 
39   La.   Ann.    572,  2   S   398. 

Mass. — ^Bryant  v.  Ocean  Ina.  Co.,  22 
Pick.  200. 


For  latar  oaaaa,  aaralopmanta  and  thtmg—  In  the  law  see  cilmulative  Annotations,  aame  title,  i"" 
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of  property  and  the  like  do  not  fall  within  this 
rale.**  Where  one  person  possesses  special  learn- 
ing or  knowledge  on  the  subject  with  respect  to 
which  his  opinions  are  given,  saoh  opinions  are  con- 


strued in  a  different  way,  and  a  false  statement  of 
them  when  deception  is  designed  and  injury  follows 
from  reliance  on  the  opinion  is  a  fraud.  A  willful 
misstatement  of  opinion  by  an  expert  may  consti- 


Mlch. — ^Tradesman  Co.  v.  Superior 
Mfg.  Co..  147  Mich.  702.  Ill  NW  S4S, 
112  NW  708. 

Mo. — Calloway  v.  HcKnlght.  ISO 
Mo.  A.  <21.  163  SW  «32. 

N.  J. — ^Wilson  V.  Renner.  85  N.  J. 
I..  340.  S9  A  768. 

Okl.— Cllft  V.  Hart,  160  P  918. 

Pa, — Coll  V.  Pittsburgh  Female 
College,  40  Pa.  489.  . 

Tex. — American  Mfgr.  Co.  v.  O.  C. 
Frey  Hardware  Co..  «Sv.  A.)  180  SW 
956:  Klnchen  v.  Austin.  <Clv.  A.)  179 

a  TV    924 

Vt. — Chllds  y.  Merrill.  «S  Vt.  463. 
22  A  626,  14  LRA  264. 

Va, — ^Worrell  v.  Klnnear  tstg.  Co., 
103  Va.  719,  49  SB  988,  2  AnnCas 
997;  Watklns  v.  West  Wythevllle 
Land,  etc.,  Co..  92  Va.  1,  22  SB 
554. 

Wash. — ^Templeton  v.  Warner,  89 
Wash.  684.  154  P  1081,  167  P  458: 
BngUsh  V.  Grlnstead,  12  Wash.  670, 
42    P    121. 

W.  Va. — McCormlck  v.  Jordon.  *6 
W.  Va.  86,  63  SB  778. 

Wis. — ^McClellan  v.  Scott,  24  Wis. 
81. 

Eng. — ^Anderson  v.  Pacific  F.  A  M. 
Ina.  Co.,  I*  R.  7  C.  P.  65. 

See  also  Fraud  [20  Cyc  17]:  Sales 
135  Cyc  70,  761:  Vendor  and  Pur- 
chaser [39  Cyc  1258]. 

[a]  Btatamanta  held  statama&ts  of 
omaloB. — (1)  That  the  subject  matter 
of  the  sale  was  "good  oil  territory." 
Watts  V.  Cummins,  59  Pa.  84.  (2) 
That  land  offered  for  sale  was  "very 
fertile  and  improvable."  Dimmock  v. 
H&Uett,  L.  R.  2  Ch.  21,  24.  (S)  That 
a  patent  was  a  valuable  and  useful 
improvement.  Gain  v.  Whitney,  107 
Ala.  821.  18  S  217.  (4)  As  to  the 
harvest  which  land  sown  in  certain 
crops  wllV  produce.  Holton  v.  Noble. 
83  Cal.  7,  23  P  58.  (5)  As  to  the 
cubic  contents  of  a  piece  of  grading 
which  one  employs  another  to  do. 
Bast  V.  Worthfngton,  88  Ala.  587,  7 
S  189.  (<)  As  to  what  it  will  cost  to 
build  a  house.  Sweney  v.  Davidson, 
68  Iowa  386,  27  NW  278.  (7)  As  to 
the  speed  of  a  horse.  State  v.  Cass, 
52  N.  J.  L.  77,  18  A  972.  (8)  That  a 
stallion  will  not  produce  sorrel  colts. 
Scroggln  T.  Wood,  87  Iowa  497,  54 
NW^  487.  (9)  As  to  solvency  and 
credit.  Teager  Milling  Co.  v.  Lawler, 
39  La.  Ann.  572,  2  S  298:  Homer  v. 
Perkins,  124  Mass.  431,  27  AmR  677; 
Chllds  V.  Merrill.  63  Vt.  463,  23  A 
626,  14  LRA  264.  (10)  That  certain 
land  was  suitable  for  building  pur- 
poses. Wren  v.  Moncure,  95  Va.  389, 
28  SB  588.  (11)  That  a  patent  is 
valid  and  covers  a  certain  described 
method  of  manufacture.  Huber  v. 
Guggenheim,  89  Fed.  698.  (12)  That 
land  was  flrst-class  orange  land  and 
would  raise  oranges.  Lee  v.  McClel- 
land, 120  Cal.  147  52  P  300.  (13) 
That  plaintiffs  bid  for  the  work  as 
low  as  it  could  be  done,  and  that 
there  ixras  no  proflt  In  It  at  the  price. 
Worrell  v.  Klnnear  Mfg.  Co.,  103  Va. 
719,  49  SE  988,  2  AnnCas  997.  (14) 
That  the  seller  has  been  offered  a 
certain  sum  for  his  property.  Cole 
V.  Smith.  26  Colo.  506.  58  P  1086. 
(15)  That  lots  were  smooth  and  level 
and  suitable  for  building  purposes, 
when  In  fact  they  were  not  as  they 
had  been  represented,  but  were  "badly 
washed  Into  deep  gullies"  and  one  of 
them  was  "in  a  boggy  gorge,  thirty 
feet  below  the  level  of  the  street" 
while  another  was  "on  a  steep  de- 
clivity." L&ke  V.  Tyree,  90  Va.  719, 
725.  19  SB  787.  (16)  That  a  tract  of 
land  was  the  best  ranch  in  lone 
valley  and  very, rich  and  productive; 
that  It  would  produce  flity  bushels 
of  wheat  to  the  acre:  that  one  por- 
tion of  It  was  good  alfalfa  land,  and 
another  portion  was  rich  In  mineral 
deposits.      Rendell    v.   Scott.    70    Cal. 

ri3  C.  J.— 25] 


614,  11  P  779.  (17)  As  to  the  money 
and  rental  v^lue  of  property  to  the 
effect  that  the  property  had  actually 
been  sold  for  a  certain  sum.  Corn- 
wall V.  McFarland  Real  Bst.  Ctf.,  150 
Mo.  377,  61  SW  736. 

40.  V.  S.— Kingston  v.  L.  P.  &  J. 
A.  Smith  Co.,  114  Fed.  294,  62  CCA 
206;  Strand  v.  Griffith,  97  Fed.  864, 
38  OCA  444;  Old  Colony  Trust  Co.  v. 
Dubuque  Light,  etc.,  Cte..  89  Fed. 
794. 

Ala,— Alexander  v.  Dennis,  9  Port. 
174.  33  AmD  309. 

Cal.— Olfford  v.  Carvill,  29  Cal.  689. 

Ida. — Breshears  v.  Callender,  23, 
Ida.  348,  131  P  16. 

lU.— Douglass  V.  Treat.  246  ni.  693. 
92  NB  976;  Snively  V.  Melxsell,  97 
111.  A.  365. 

Iowa. — Severson  v.  Kock,  169  Iowa 
343,   140  NW  220. 

Kan.— Blerick  v.  Reid,  54  Kan.  679, 
38  P  814.    - 

Ky. — Coffey  v.  Hendrick,  66  SW 
127,  23  KyL  1328. 

Mass. — ^Andrews  v.  Jackson,  168 
Mass.  266,  47  NE  412,  60  AmSR  390, 
37  LRA  402. 

Mich. — Miller  v.  Voorheis,  115 
Mich.  366,  73  NW  383;  Jackson  v. 
Collins,  39  Mich.  667. 

N.  J.— Stoll  V.  Wellborn,    (C?h.)   66 


A  894  [rev  on  other  grounds  68  N.  J. 
Eq.  716,  61  A  461]. 

N.  Y. — Pryor  v.  Poster,   130  N.  T. 


171,  29  NB  123;  Hlckey  v.  Morrell, 
102  N.  T.  454,  7  NE  321,  56  AmR 
824;  Warden  v.  Fosdlck,  13  Johns. 
325,   7  AmD  383. 

Pa.— Smith  V.  Smith,  166  Pa.  563, 
31  A  343. 

Tex. — American  Cotton  Co.  v. 
Helerman,  37  Tex.  Civ.  A.  31fi,  83  SW 
846:  American  Cotton  Co.  v.  Collier, 
30  Tex.  Civ.  A.  105,  69  SW  1021. 

Bng. — Smith  v.  Land,  etc.  Prop- 
erty Corp.,  28  Ch.  D.  7. 

Alta. — Oomwell  v.  Morris.  23  Dom 
LR  888,  32  WestLR  289,  9  WestWkly 
36. 

And  see  Sales  [35  (?yc  71,  73,  75]; 
Vendor  and  Purchaser  [39  Cyc  1288], 

[a]  Stateme&ta  haul  statemeiita 
of  faet, — (1)  That  an  old  stock  of 
goods  was  "fresh  and  new."  Jackson 
v.  Collins,  39  Mich.  657.  (2)  That  a 
certain  furnace  will  heat  a  house. 
Pryor  v.  Poster,  130  N.  Y.  171,  29. NB 
123.  (3)  That  a  building  is  flreproof. 
Hlckey  v.  Morrell,  102  N.  Y.  454,  7 
NE  321,  55  AmR  824.  (4)  That  an- 
other person  will  sell  for  less.  Smith 
V.  Smith,  166  Pa.  663.  31  A  343.  (5) 
That  the  makers  of  a  note  are 
wealthy  and  respectable  men.  Alex- 
ander V.  Dennis,  9  Port.  (Ala.)  174. 
33  AmD  309.  (6)  That  a  farm 
yielded  a  certain  quantity  of  bay. 
Warden  v.  Fosdlck,  13  Johns.  (N.  Y.) 
325,  7  AmD  383.  (7)  As  to  the 
amount  of  ore  which  had  been  taken 
out  of  a  mine.  Gittord  v.  Carvill,  29 
Cal.  689.  (8)  That  the  present  lessee 
was  "a  most  desirable  tenant." 
Smith  V.  Land,  etc.,  Property  Corp., 
28  Ch.  D.  7,  10.  (9)  As  to  the  earn- 
ings of  a  street  railroad.  Old,  Colony 
Trust  Co.  V.  Dubuque  Light,  etc.,  Co., 
89  Fed.  794.  (10)  That  old  shop- 
worn goods  were  new.  Strand  v. 
Grimth,     97    Fed.     864,    38    CCA    444. 

(11)  That  notes  of  a  third  person 
given  in  part  payment  of  the  price 
were  "as  good  as  gold."  Andrews  v. 
Jackson,  168  Mass.  266.  267,  47  NB 
412,     60     AmSR     390,     37     LRA     402. 

(12)  That  a  book  is  copyrighted, 
made  by  the  seller  of  territory  for 
the  sale  of  the  book.  Coffey  v.  Hen- 
drick, 66  SW  127.  23  KyL  1328.  (13) 
That  the  private  marks  on  the  tags 
on  his  goods  were  designation  of 
cosi.,  when  they  were  his  retail 
prices,  it  being  held  that,  although 
the  representation  was  incidentally 
as  to  value,  the  signlflcance  of  the 
marks    was    matter   of   fact,    not   of 


opinion.  Electric  v.  Reid.  54  Kan. 
579,  38  P  814.  (14)  A  statement  by 
the  owner  and  operator  of  a  hotel 
to  induce  complainants  to  buy  it  for 
six  thousand  dollars  that  it  was 
worth  from  six  thousand  dollars  to 
eight  thousand  dollars;  that  it  would 
earn  one  hundred  dollars  per  month, 
and  had  earned  that,  aside  from'  the 
bar,  for  the  five  months  prior,  dur- 
ing which  time  he  had  operated  it. 
MUler  V.  Voorheis,  115  Mich.  356,  73 
NW  383.  (16)  A  statement  made  to 
a  party  who  was  making  a  contract 
to  dredge  a  harbor  by  the  other 
party  who  had  done  a  portion  of  the 
work  and  had  access  to  the  chart 
showing  soundings  as  to  the  thick-  ' 
ness  of  the  rock  to  be  removed,  th« 
statement  having  been  made  after 
soundings  had  been  taken  in  the  bar-  . 
hot  for  the  purpose  of  ascertaining 
the  character  of  the  work,  and  a 
chart  thereof  made  with  which  the 
party  making  the  statement  was 
familiar,  and  the  party  to  whom  It 
was  made  was  not.  Kingston  v. 
L.  P.  &  J.  A.  Smith  Co.,  114  Fed. 
294.  62  CCA  206. 

to,  V.  8. — Gordon  v.  Butler,  105 
XT.  S.  663.  26  L.  ed.  1166. 

Cal. — CTruess  v.  Fossler,  39  Cal. 
336. 

Colo. — ^Baum  v.  Holton,  4  Colo.  A. 
406.  36  P  164. 

111.— Hicks  V.  Stevens,  121  111.  186. 
11  NE  241;  Snively  v.  Melxsell.  97 
111.  A  365,  And  see  Murray  v.  Tol- 
man,  162  III.  417,  44  NB  748  [rev  54 
111.  A.  420)  (where  the  seller  of  stock 
of  a  corporation,  who  was  president 
of  the  bank  of  which  the  purchaser 
was  a  customer,  and  was  also  tbe  - 
organizer  of  the  corporation  and  a 
large  stockholder,  represented  to  the 
purchaser  who  had  no  knowledge  of 
the  corporation  that  the  stock  was 
worth  fifty  per  cent  above  its  par 
value,  and  would  pay  dividends  of 
twenty-flve  per  cent,  which  repre- 
sentations, as  he  had  good  reason  to 
know,  were  untrue,  relying  on  such 
representations  the  purchaser  bought 
the  stock  and  it  was  held  that  he 
was  entitled  to  a  rescission  of  the 
contract). 

Kan. — Robblns  v.  Barton,  60  Kan. 
120,  31  P  686. 

Mass. — Andrews  v.  Jackson,  168 
Mass.  266.  47  NB  412,  60  AmSR  390, 
»7  LRA  402;  Cheney  v.  Gleason,  126 
Mass.  166. 

Mich: — Baton  v.  Winnie,  20  Mich. 
156.  4  AmR  377. 

Minn. — Hedin  v.  Minneapolis  Med- 
ical, etc.,  Co..  62  Minn.  146.  64  NW 
15«.  64  AmSR  628,  36  LRA  417: 
Oriffln  ▼.  Farrier,  38  Minn.  474,  21 
NW  663. 

N.  Y. — Slmar  v.  Canaday,  53  N.  Y. 
298,  13  AmR  623. 

N.  D. — Liland  v.  Tweto,  19  N.  D. 
661,  126  NW  1032. 

Tex. — American  Cotton  Co.  v.  Col- 
lier, 30  Tex.  Civ.  A.  106,  69  SW 
1021. 

Va.— Grim  v.  Byrd,  32  Oratt.  (78 
Va.)  293. 

"It  is  no  doubt  true  that  as  l>e- 
tween  seller  and  buyer,  statements 
of  value  by  the  former  ought  not  to 
be  taken  as  trustworthy  by  the  lat- 
ter, and  that  the  law  will  not  help 
a  purchaser  who  accepts  exagger- 
ated or  false  statements  of  value 
made  by  a  vendor;  but  this  rule  does 
not  hold  good  where  a  confidential 
relation  exists  between  the  parties; 
or  where  one  of  the  parties  professe.<< 
to  have  special  knowledge  of  the 
value  of  the  property,  and  of  which 
the  other,  being  ignorant,  to  the 
knowledge  of  the  former,  trusts  to 
his  good  faith.  In  both  of  these 
cases  representations  of  value  may 
be  treated  as  representations  of 
fact."  Baun  v.  Holton,  4  Colo.  A. 
406,  408,  36  P  164. 
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tute  fraud." 

[i  285]  d.  Bopresentatio^  of  Intentioii  or  Ex- 
pectation. A  promise  or  representation  of  inten- 
tion or  expectation  as  to  some  future  act  or  per- 
formance, although  it  may  have  induced  the  agree- 
ment, is  not  a  sufficient  ground  for  a  charge  of 
fraud  merely  because  it  is  not  afterward  carried 


into  effect."  It  must  have  been  made  with  intent 
to  deceive."  But  where  a  promise  is  made  merely 
as  a  means  of  deceiving  and  with  no  intention  to 
perform  it  is  generally  held  to  constitute  fraud.'^ 
Where  the  statement  of  intention  can  be  construed 
as  really  a  statement  of  fact,  it  is  treated  as  a 
fraud  if  false." 


Bl.  Conlan  v.  Koener,  62  N.  J.  L. 
E3,   18  A   858. 

BS.  TJ.  S. — Southern  Dev.  Co.  T. 
Sllxa,  126  U.  S.  247.  S  SCt  881,  31  L. 
ed.  678;  Oordon  v.  Butler,  106  U.  S. 
663.  28  L.  ed.  U66:  Sawyer  v.  Prltch- 
ett,  19  Wall.  146.  22  L.  ed.  106; 
Mamaux  v.  Cape  May  Real  Est.  Co., 
214  Fed.  767;  Parwell  v.  Colonial 
Trust  Co.,  147  Fed.  480,  78  CCA  22; 
Oreene  v.  Soelete  Anonyme,  etc.,  81 
Fed.  (4  [app  dlsm  84  Fed.  1017,  28 
CCA  682J-  White  v.  Welng,  69  Fed. 
461.  16  CCA  2»e-  Burton  v.  Flatter, 
63  Fed.  901,  4  CCA  96. 

Ala. — ^BlrminKham  Warehouse,  etx:. 
V.  Elyton  L,and  Co.,  93  Ala.  649,  9 
S  236. 

Ark. — Hlrsch  y.  Hlrsch,  21  Ark. 
842. 

Cal. — ^Rusa  Lumber,  etc,  Co.  ▼. 
Muacuplable  L>and,  etc.,  Co.,  120  Cal. 
621,  62  P  996,  66  AmSR  186:  Law- 
rence V.  Gayetty,  78  Cal.  126,  80  P 
382,   12  AmSR  29. 

Conn. — Houghs  v.  City  F.  Ins.  Co., 
29  Conn.  10.  7C  AmD  681. 

Ill,— Miller  V.   Sutllfr.   241   111.  621, 

89  NB  651,  24  LRANS  736;  Day  T. 
Ft.  Scott  Inv.,  etc.,  Co.,  163  III.  293, 
38  NE  667-  Haennl  v.  Blelscb,  146  111. 
282,  34  NE  163;  Peo.  v.  Healey,  128 
lU.  9.  20  NE  692,  16  AmSR  90:  Gray 
V.  Suspension  Car  Truck  Mfg.  Co.,  127 
111.  187,  19  NB  874;  Tuck  v.  Down- 
Ins.  76  111.  71;  Gage  t.  Lewis,  68  111. 
604;  Warren  v.  DooUttle,  81  111.  171; 
Buyers'  Index  Pub.  Co.  v.  American 
Shoe  Polish  Co.,  169  111.  A.  618; 
Stockhara  v.  Adama,  96  lU.  A  162. 

Ind. — ^Balue  v.  Taylor,  136  Ind.  368, 
86  NE  269;  Burt  v.  Bowles,  69  Ind. 
1:  Fouty  v.  Pouty,  34  Ind.  433; 
McAllister  v.  Indianapolis,  etc.,  R. 
Co.,  16  Ind.  11. 

Iowa. — Kelty  v.  McPeake,  143 
Iowa  667,  121  NW  629. 

Kan. — Faekler  T.  Ford,  McCahon 
21. 

Ky. — ^Llvermore  v.  Middlesborourh 
Town-Lands  Co.,  106  Ky.  140,  %0 
8W  6,  20  KyL  1704. 

Me.— Long  v.  Woodman,  58  Me.  49; 
Oould  V.  Tork  County  Mut.  F.  Ins. 
Co.,  47  Me.  408,  74  AmD  494. 

Md. — Robertson  v.  Park,  76  Md. 
118,  24  A  411. 

Mass. — Dawe  v.  Morris,  149  Mass. 
188,  21  NE  313,  14  AmSR  404,  4 
LRA  168;  Knowlton  v.  Keenan,  146 
Mass.  86,  16  NE  127.  4  AmSR  282; 
Mooney  v.  Miller,  102  Mass.  217; 
Gordon  t.  Parmelee,   2  Allen  212.  ' 

Mich. — Macklem  v.  Fales,  180 
Mich.  66,  89  NW  581. 

Minn. — ^Blgelow  t.  Barnes,  121 
Minn.  148.  160,  140  NW  1082,  46  LR 
ANS  203  [clt  Cyc];  Home  v.  Wood- 
ruff,   1   Minn.   418. 

Mo. — Younger  v.  Hoge,  211  Mo. 
444,  111  8W  20,  18  LRANS  94;  Estes 
V.  Desnoyers  Shoe  Co.,  155  Mo.  677, 
66  SW  316;  Pelts  v.  Eichele,  62  Mo. 
171;  Missouri  Loan,  etc.,  Co.  v.  St. 
Louis  Federal  Trust  Co.,  176  Mo.  A. 
646.  158  SW  111;  Saunders  v.  Mc- 
Cllntock,  46  Mo.  A.  216. 

Nebr. — ^Perkln  v.  tiougee,  (  Nebr. 
220. 

N.  H. — ^Plscataqua  Ferry  Co.  v. 
Jones,  39  N.  H.  491. 

N.  J. — Crane  v.  Conkltn,  1  N.  3. 
Eq.  346,  22  AmD  619. 

N.  T.— Adams  v.  OlUlg,  199  N.  T. 
314,  92  NE  670.  32  LRANS  127,  20 
AnnCas  910  [aff  131  App.  Dlv.  494, 
115  NTS   999];   Chrysler  v.  Canaday, 

90  N.  Y.  272.  43  AmR  166;  Ellis  T. 
Andrews,  56  N.  Y.  83,  15  AmR  379; 
Kelsey  v.  Northern  Light  Oil  Co..  46 
N.  T.  BOE;  Construction  Reporter  Co. 
V.  Crownlnshleld.  16  Misc.  381,  38 
NYS    72;    Klebold    Press    v.    Elmore, 


160  NYS  978. 

Okl.— Lusk  ▼.  White,  161  P  S41. 

Pa.— Smith  ▼.  Smith,  166  Pa.  663, 
31  A  343;  Grove  v.  Hodges.  65  Pa. 
604;  Miller  v.  Fulmer,  26  Pa.  Super. 
106. 

Tenn. — Farrar  v.  Bridges,  t 
Humphr.  666. 

Tex. — Chicago,  etc..  Co.  v.  Tltter- 
Ington,  84  Tex.  218,  19  SW  472,  31 
AmSR  39;  Mutual  Reserve  L.  Ins. 
Co.  V.  Seidel.  52  Tex.  Civ.  A.  278, 
lis  SW  946. 

Va.— Scott  V.  Boyd,  101  Va.  28,  42 
SB  918;  Wren  v.  Moncure,  95  Va. 
369,  28  SE  688;  Lambert  v.  Crystal, 
etc,  Co.,  27  SE  462;  Orr  v.  Goodloe^ 
93  Va.  263,  24  SE  i014;  Watklns  v. 
West  WythevIHe  Land,  etc.,  Co.,  92 
Va.  1,  22  SE  554. 

W.  Va. — Love  v.  Teter,  24  W.  Va. 
741. 

Wis. — Sheldon  v.  Davidson,  86 
Wis.  138,  55  NW  161;  McCIellan  v. 
Scott,  24  Wis.  81. 

Eng. — ^Ex  p.  Burrell,  1  Ch.  D  537; 
Feret  v.  Hlir  15  C.  B.  207,  80  ECL 
207,   139   Reprint  400. 

[a]  "A  pcomlss  as  Biioli  to  1m  var 
forosable  must  be  baaed  upon  a  con- 
sideration, and  it  must  be  put  in 
such  form  as  to  be  available  under 
the  rules  relating  to  contracts  and 
the  admission  of  evidence  relating 
thereto.  It  may  include  a  present 
Intention,  but  as  it  cUso  relates  to 
the  future  It  can  only,  be  enforced 
as  a  promiae  under  the'general  rules 
relating  to  contracts.  A  mere  state- 
ment of  intention  is  a  different 
thing.  It  Is  not  the  basis  of  an  ac- 
tion on  contract.  It  may  In  good 
faith  be  changed  without  affecting 
the  obligations  of  the  j>arties.  A 
statement  of  intention  does  not  re- 
late to  a  fact  that  has  a  corporal 
and  physical  existence,  but  to  a  ma- 
terial and  existing  fact  nevertheless 
not  amounting  to  a  promise  but 
which  as  in  the  case  under  discus- 
sion affects  ajnd  determines  import- 
ant transactions."  Adams  v.  QiUlg, 
199  N.  Y.  314,  320,  92  NE  670,  32 
LRANS  127,  20  AnnCas  910. 

tb]  BapcsaeatatlOBS  amoimtlag 
BMMly  to  eoounsadatoty  asqyres- 
wLanM,  hopes,  and  lyrospeots,  although 
exaggerated,  are  not  always  re- 
garded as  fraudulent,  and,  unless 
they  relate  to  some  material  fact 
on  which  the  party  claiming  to  have 
been  injured  nad  the  right  to,  and 
did,  rely,  to  his  prejudice,  they  will 
not  avoid  a  contract.  Stumpf  v. 
Sarg«nt,  21  Misc.  674,  47  NYS  1086. 

[c]  ninstxattOBa.— (1)  This  rule 
hfljs  been  applied  for  example  to  rep- 
resentations by  a  patent  owner  in 
granting  a  license  that  no  more 
ifavorabTe  terms  "would  bo  given"  to 
any  other  manufacturer  than  were 
offered  to  the  proposed  licensee. 
Huber  v.  Guggenheim,  8B  Fed.  698. 
(2)  Representations  by  a  person 
soliciting  subscriptions  to  the  stock 
of  a  certain  association  that  they 
had  arranged  to  buy  the  Nashua 
Telegraph  and  were  going  to  have 
the  Associated  Press  news.  Shat- 
tuck  V.  Robblns,  68  N.  H,  565,  44  A 
694.  (3)  Representations  by  the 
vendors  of  lots  In  a  proposed  town 
as  to  industries  to  be  established 
and  public  Improvements  to  t>e  made 
by  them  and  others,  Llvermore  v. 
Middlesboro  Town-Land  Co.,  106  Ky. 
140,  50  SW  6,  20  KyL  1704.  See  also 
Macklem  v.  Fales,  130  Mich.  66,  89 
NW  681  (holding  that  In  an  action 
to  enforce  a  written  contract  con- 
templating the  organisation  of  a  cor- 
poration for  the  manufacture  and 
sale  of  a  harrow,  representations  by 


plaintiff  to  defendants  at  the  time 
the  contract  was  made  that  the  har- 
row could  be  put  on  the  market  at  a 
certain  price  per  section  were  as  to 
future  possibilities  ajnd  not  present 
facts,  and  hence  were  not  fraudulent 
misrepresentations  vitiating  the  con- 
tract). 

63.  Mamaux  v.  Cape  May  Real 
Est.  Co.,  214  Fed.  757,  760;  Miller  v. 
Howell,  2  HI.  499,  82  AmD  86;  Ros- 
coe  V.  Safford,  61  App.  Dlv.  289.  70 
NYS   309. 

"There  must  be  an  element  of  bad 
faith,  an  intention  to  deceive,  or  a 
recklessness  or  extravagance  of 
statement  that  Is  scarcely  to  be  dis- 
tinguished from  bad  faith,  before  a 
promissory  representation  is  to  be 
condemned.  And  especially  is  this 
tive  where  both  parties  have  at  least 
some  common  sources  of  knowledge, 
and  where  the  purchaser  does  not 
rely  wholly  upon  the  superior  Infor- 
mation of  the  seller.  A  certain 
amount  of  confidence  In  the  future, 
even  if  it  turn  out  to  be  ill-founded, 
la  to  be  expected  in  the  promoters 
of  any  scheme  that  is  honestly  con- 
ceived and  honestly  carried  on;  and 
the  e'xpresslon  of  such  confidence  is 
not  unlawful,  even  If  it  employ  su- 
perlatives and  indulge  somewhat  In 
rhetorical  phrases.  Custom  allows  a 
seller  to  praise  his  wares.  If  he  does 
not  deceive  or  take  an  unfair  advan- 
tage of  his  better  knowledgrej  and 
this  la  true,  also,  where  the  future 
course  of  eveitts  is  the  subject  In 
question,  and  where  the  things  that 
may  happen  must  be  more  or  less 
conjectural."  Mamaux  v.  Cape  May 
R«al  Est.  Co.,  supra. 

B4.  Southern  L.  ft  T.  Co.  v.  Ois- 
sendaner.  4  Ala.  A.  528.  U  3  7S7; 
Laswell  v.  National  Handle  Co.,  (Mo. 
A.)  126  SW  969;  Adams  v.  GilliK,  199 
N.  Y.  314,  92  NE  670,  32  LRANS  127. 
20  AnnCas  910:  Moore  v.  Moore,  167 
NYS  819-  South  Texas  Mortg.  Co.  v. 
Erwln,  ('rex.  Ctv.  AJ  166  SW  422; 
South  Texas  Mortg.  Co.  v.  0>e,  (Tex. 
Civ.  A.)  16«  SW  419;  International 
Land  Co.  v.  Parmer,  68  Tex.  Civ.  A. 
70,  123  SW  196;  Mutual  Reserve  L. 
Ins.  Co.  V.  Seldei,  62  Tex.  Civ.  A.  278, 
118  SW  945.     See  Fraud  [20  Cyc  22]. 

SB.  tr.  S. — Old  Colony  Trust  Co. 
▼.  Dubuque  Light,  etc,  Cte.,  89  Fed. 
794. 

Mo. — Culbertson  v.  Young.  86  Mo. 
A.  277. 

N.  Y. — Spier  v.  Hyde,  92  Am>.  t>lv. 
4«7.  87  NYS  285. 

N.  C. — White  Sewing  Mach.  Ox  v. 
Bullock,  161  N.  C.  1,  76  SE  634. 

Tex. — American  Cotton  Co.  v.  Col- 
Her.  30  Tex,  Civ.  A.  106,  69  SW  1021. 

Eng. — Edgington  v.  Fitsmaurice,  29 
Ch.  D.  459.  

[a]  XIlnstrationB. — (1)  Where  the 
directors  of  a  company  In  a  pros- 
pectus Inviting  subscriptions  for  de- 
bentures to  be  issued  by  the  com- 
pany falsely  stated  that  the  objects 
of  the  issue  were  to  complete  altera- 
tions in  the  buildings  of  the  com- 
pany, to  purchase  horses  and  vans, 
and  to  develop  tl^e  trade  of  the  com- 
pany, when  the  real  object  was  to 
raise  money  to  pay  off  pressing  lia- 
bilities, and  Cotton,  L,  J.,  said:  "It  was 
argued  that  this  was  only  the  state- 
ment of  an  intention  and  that  the 
mere  fact  that  an  Intention  was  not 
carried  Into  effect  could  not  make 
the  defendants  liable  to  the  plaintiff. 
I  agree  that  It  was  a  statement  of 
intention,  but  It  Is  'nevertheless  a 
statement  of  fact,"  Bowen,  L.  J., 
concurring,  said:  "A  mere  sugges- 
tion of  possible  purposes  to  which  a 
I  portion  of  the  money  might  be  ap- 
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By  ttatBte  in  Bome  jarisdictions  a  promise  made 
withoat  intention  to  perform  may  constitute  fraud.** 

H  286]  6.  Bq^nwntation  of  Law.  As  a  rule 
false  representation,  to  constitute  fraud,  must  be  a 
representation  of  fact,  and  an  erroneous  represen- 
tation or  statement  of  a  matter  of  law  is  not  a 
fraud."  False  representations  as  to  the  l^al  effect 
of  an  instrument  are  no  bar  to  an  action  thereon, 
as  a  party  signing  such  an  instrument  is  presumed 
to  know  its  contents,  and  has  no  right  to  rely  on 
the  representations  of  the  other  puiy  as  to  its 
legal  effect."  The  rule  does  not  apply,  however, 
where  there  is  a  relation  of  trust  or  confidence  be- 
tween the  parties,  or  where  the  representation  is 
made  to  a  person  who  is  unable  to  judge  of  the 
true  character  and  effect  of  the  contract."    As  has 


been  pointed  out,  ignorance  of  forei^  laws,  which 
include  the  laws  of  a  sister  state,  is  regarded  as 
ignorance  of  fact  and  not  of  law,  and  misrepresen- 
tation in  regard  thereto  is  misrepresentation  of 
fact.*°  And  if  the  representatioii,  ^though  involv- 
ing a  matter  of  law,  can  be  resolved  into  a  repre- 
sentation of  fact,  it  will  be  treated  as  a  representa- 
tion of  fact  instead  of  law.** 

[f  287]  t/  Fraud  of  Third  Pwwn  Indndng  Oon- 
tnict.  A  contract  cannot  be  set  aside  because  of 
the  fraud  of  a  third  person,  in  which  fraud  the 
other  party  to  the  contract  was  not  implicated.** 
In  other  words,  the  representation  must  be  made 
by  tha  other  party  to  the  contract,  or  by  his  agent, 
or  with  his  command  or  consent^**  or  must  be  subse- 


piled  would  not  have  formed  a  baals 
for  an  action  of  deceit.  There  must 
be  a  misstatement  of  an  ezUtinK 
fact:  but  the  state  of  a  man's  mind 
Is  as  much  a  fact  aa  the  state  of  his 
digestion.  It  Is  true  that  it  Is  very 
diffloult  to  prove  what  the  state  of 
a  man's  mind  at  a  particular  time 
iB,  but  If  It  can  be  tLscertained  it  Is 
aa  much  a  fact  aa  anythlngr  else.  A 
misrepreBentation  as  to  the  state  of 
a  man's  mind   la,    therefore,   a   mls- 

ftatement  of  fact."  EidRlngrton  v. 
'itzmaurtce,  29  Ch.  D.  469,  479,  48t. 
(2)  A  statement  by  the  purchaser 
of  a  street  railroad  that  In  carrying 
out  Its  plan  of  reorganisation  It  In- 
tended to.  and  would,  place  the  line 
Ya  flrat-«claaa  condition,  made  to  the 
owners  of  another  line  to  Induce  a 
consolidation  of  the  two,  was  not 
only  a  promise,  but  also  a  represen- 
tation of  an  existing  fact  as  to  Its 
intention  which  authorised  a  rescis- 
sion of  the  contract  of  consolidation 
by  the  other  parties,  where  the 
promise  was  not  only  not  fulfllled, 
but  it  was  shown  that  the  promisor 
had  no  such  Intention  at  the  time. 
Old  Colony  Trust  Co.  v.  Dubuque 
UthU  etc.  Co.,  89  Fed.  794.  <8} 
Hepresentatlons  as  to  the  terms  of 
an  existing  contract  between  defend- 
ants and  an  underwriter  for  the  dis- 
posal of  corporate  stock,  and  of  de- 
fendants' opinion  as  to  the  number 
of  shares  which  would  be  In  a  pool 
In  which  plaintiff  was  Interested, 
which  representations  Induced  plain- 
tiff to  enter  into  a  contract  with  de- 
fendants flxlng  hM  proflts,  were  rep- 
resents,tlons  of  fact,  and,  being  false, 
sufficient  to  avoid  the  contract,  al- 
though the  contract  with  the  under- 
writer was  yet  to, be  fulfllled.  Spier 
V.  Hyde,  »t  App.  Dlv.  467.  87  NTS 
286. 

Sflk  See  statutory  provisions;  and 
Hatteson  v.  Wagoner,  147  Cal.  729, 
82  P  426;  Russ  Lumber,  etc.,  Co.  v. 
Ifuscuplabe  Land,  etc,  Co.,  120  Cal. 
621,  6tV  996,  66  AmSR  Ui;  McLen- 
nan T.  Plummer,  34  N.  D.  269,  168 
NW  269. 

ST.  TT.  8. — Bnrk  v.  Johnson,  146 
Fed.   209.   76  CCA  687. 

Ala. — ^Beall  v.  McGehee,  57  Ala. 
438;  Ross  t.  Drinkard,  36  Ala.  434; 
Townsend  v.  Cowles,  31  Ala.  428. 

Cal. — Havlland  v.  Southern  Cali- 
fornia Bdlson  Co.,  172  Cal.  601,  158 
P  328;  Peo.  v.  San  Francisco,  27  Cal. 
666. 

Oa. — Sims  V.  Ferrlll.  46  Ga.  686. 

111. — ^Hooker  v.  Midland  Steel  Co., 
216  111.  444.  74  NK  446,  106  AmSR 
170  taff  117  111.  A.  4411:  Dlllman  v. 
Nadlehoffer,  119  111.  i«i,  7  NB  88; 
Drake  v.  LAtham,  60  111.  270. 

Ind. — New  Albany,  etc.,  R.  Co.  v. 
Fields,  10  Ind.  187:  May  v.  Johnson, 

3  Ind.  449;  Russell  v.  Branham,  8 
Blackf.  277;  Piatt  v.  Scott.  6  Blackf. 
389.  39  AmD  486. 

Ky. — ^Underwood  v.  Brockman.  4 
Dana  309,  29  AmD  407;  Fltsgerald  v. 
Peck.  4  Lltt.  126. 

Mo. — ^American  Ins.  Co.  v.  Capps. 

4  Ho.  A.  671. 

Pa. — li.  L.  Satler  Lumber  Co.  v. 
Gxler,  219  Fa.  136,  86  A  793:  Frank- 
fort Mar.,  etc  Ins.  Co.  v.  witty,  208 


Pa.  669,  67  A  990. 

S.  C. — Batesburg  Cotton  Oil  Co.  v. 
Southern  R.  Co.,  103  8.  C.  494,  88 
SB  860;  Lowndes  v.  Chisolm,  7  S.  C. 
Eq.  466,  16  AmD  667. 

Wis. — Oormely  v.  South  Side  Ovm- 
nastlo  Assoc,  66  Wis.  360,  13  NW 
242 

B*.  tJ.  8.— tJpton  V.  Trlbllcock.  91 
U.  S.  46.  23  L.  ed.  203. 

Ala.— Rutter  v.  Hanover  F.  Ins. 
Co..  138  Ala.  202,  85  S  83;  Oriel  v. 
Lomax,  94  Ala.  641,  10  S  232. 

Ind. — New  Albany  R.  Co.  v.  Fields, 
10  Ind.  187;  'Clem  v.  Newcastle,  etc, 
R.  Co..  9  Ind.  488,  68  AmD  663. 

Me. — Thompson  v.  Phcenlx  Ins.  Co., 
76  Me.  66,  46  AmR  367. 

Mo. — Deming  Inv.  Co.  v.  Wasson, 
(A.)  192  SW  764,  786  [<juot  Cycl; 
American  Ins.  Co.  v.  Clapp.  4  Mo.  A. 
671. 

N.  T. — ^Nesblt  V.  Jencks,  81  App. 
Dlv.  140,  80  NTS  1086;  Starr  v.  Ben- 
nett, 6  Hill  303. 

Pa.— Kline  v.  Kline.  67  Pa.  180,  98 
AmD  206.  „,      ,    ^ 

8*.  Oa. — Sims  v.  Ferrlll,  46  Cta. 
586. 

Ind. — Lamb  v.  Lamb,  130  Ind.  273, 
30  NB  36,  30  AmSR  227.  _ 

Ky.— Headley  v.  Pickering,  64  SW 
527,  28  KyL  906;  Titus  v.  Rochester 
German  Ins.  Co..  97  Ky.  667,  81  SW 
127.  17  KyL  886,  58  AmSR  426,  88 
LRA  478. 

Mich. — Berry  v.  Whitney,  40  Mich. 
66. 

N.  J. — Westervelt  v.  Demarest,  46 
N,  J.  L.  37,  60  AmR  400. 

N.  T. — Cooke  v.  Nathan,  16  Barb. 
342 

Tex. — Moreland  v.  Atchison,  19 
Tex.  303;  Altgelt  v.  Oerblc  <Civ.  A) 
148  SW  238. 

W.  Va. — Schuttler  v.  Brandfass,  41 
W.  Va.  201.  23  SB  808.         ,       , 

Saak. — Hart-Parr  Co.  v.  Bberle,  8 
Sask.  L.  886.  

[a]  Zllustrattoa^— Where  a  man 
with  personalty  of  the  value  of  forty 
thousand  dollars  falsely  represented 
to  a  woman  whom  he  was  about  to 
marry  and  over  whom  he  had  ac- 
quired complete  influence  the  effect 
of  a  marriage  settlement  by  which 
she  released  all  of  her  rights  in  his 
estate  and  became  entitled  to  receive 
therefrom  the  mere  sum  of  two  hun- 
dred dollars,  the  man  having  taken 
the  woman  to  his  own  legal  adviser, 
who  s&ld  the  Instrument  was  all 
right,  and  It  was  held  that  the  rule 
that  a  false  representation  as  to  the 
legal  effect  of  a  written  instrument 
will  not  entitle  the  person  deceived 
to  relief  had  no  application,  the 
court  saying:  "If  the  only  fraud, 
was  In  misrepresenting  the  legal 
effect  of  the  written  contract,  there 
could  be  no  recovery  In  this  case 
unless  the  situation  and  relation- 
ship of  the  parties  are  such  as 
to  take  the  case  out  of  the  ordl- 
nairy  rule.  It  Is  established  law  that 
where  parties  deal  at  arms-length  in 
respect  to  ordinary  business  matters, 
the  false  representation  of  the  legal 
effect  of  a  written  instrument  will 
not  constitute  fraud.  .  .  .  The 
question  here  is  whether  the  rule  ex- 
tends over  a  case  where  parties  oc- 


cupy a  relationship  such  as  that 
which  existed  between  the  appellant 
and  the  appellee.  We  think  it  clear 
that  it  does  not."  Lamb  v.  Lamb, 
130  Ind.  273,  276,  276,  30  NB  86,  ti 
AmSR  227. 

eo.  Bethel!  v.  Bethell,  92  Ind.  318; 
Haven  v.  Foster,  9  Pick.  (Mass.)  112, 
19  AmD  863;  Wood  v.  Boeder,  50 
Nebr.  476,  70  NW  21;  King  v.  Doo- 
little,  1  Head  (Tenn.)  77;  Boyers  v. 
Pratt,  1  Humphr.  cfenn.)  90.  See 
supra  I  270. 

_  81.  Ross  v.  Drinkard,  36  Ala.  434; 
Burns  v.  Lane,  188  Mass.  360.  See 
Montgomery  Door,  etc,  Co.  v.  At- 
lantic Lumber  Co.,  206  Mass.  144,  91 
NB  71  (holding  that  a  misrepresenta- 
tion by  defendant's  agent  that  plain- 
tiff was  not  bound  by  an  assignment 
to  a  bank  of  the  claim  of  one  from 
whom  plaintiff  had  purchased  goods 
and  who  was  Indebted  to  defendant, 
because  plaintiff  had  not  formally 
accepted  the  instrument  of  assign- 
ment, was  not  a  mistake  of  law,  but 
of  fact,  and  did  not  preclude  plaintiff 
from  suing  on  a  contract  by  defend- 
ant to  protect  plaintiff  from  the  re- 
sult of  a  payment  under  such  assign- 
ment). 

SB.  111.— Wltherwax  v.  Riddle,  121 
111.  140,  18  NB  646;  Compton .  v. 
Bunker  Hill  Bank,  96  III.  801,  36 
AmD  147;  Kenner  v.  Harding.  86 
111.    264,    28   AmR   616. 

Ky. — OBqui  table  li.  Asstu*.  Soc  v. 
Cosby,   128   SW   142. 

La. — Prescott  v.  Cboper,  87  La. 
Ann.  663;  Lacoste  v.  Handy,  Mann. 
Unrep.   Cas.    348. 

Mich. — Coveney  v.  Pattnllo,  180 
Mich.  275,   89  NW  9(8. 

Miss.— Hays  v.  Bostick,  »6  MlSS. 
794.  61  S  462. 

N.  T. — IJeckcher  v.  Bdenbom,  208 
N.  T.  210.  96  NB  441:  Brooks  v. 
Dick,  136  N.  T.  652,  82  NB  280. 

Porto  Rico. — Cruz  v.  Lopes,  17 
Porto  Rico  40. 

Tenn. — Cason  v.  Cason,  116  Tenn. 
178,  93  SW  89. 

Vt.— Adams  V.  Soule.  88  Vt  688. 

Eng. — Rawlins  v.  Wickham,  3  De 
G.  &  J.  804,  60  BngCh  287.  44  Re- 
print 1286;  Slim  v.  Croucher,  2  Oif- 
fard  37,  66  Reprint  16.  And  see 
Master  v.  Miller,  4  T.  R.  320,  337, 
100  Reprint  1042,  2  ERC  669  (where 
BuUer,  J.,  said:  "It  is  a  com- 
mon saying  Iii  our  law  books,  that 
fraud  vitiates  everything.  .  .  .  But 
still  we  must  recollect,  that  the 
principle  which  I  have  mentioned  is 
always  applied  ad  homlnem.  He  who 
Is  guilty  of  a  fraud  shall  never  be 
permitted  to  avail  himself  of  it;  and 
If  a  contract  founded  In  fraud  be 
questioned  between  the  parties  to 
that  contract,  I  agree,  that  as  against 
the  person  who  has  committed  the 
fraud,  and  who  endeavors  to  avail 
himself  of  it.  the  contract  shall  be 
considered  aa  null  and  void.  But 
there  is  no  case  In  which  a  fraud 
Intended  by  one  man  shall  overturn 
a  fair  and  bona  fide  contract  be- 
tween two  others"). 

as.  Fenter  v.  Obaugh,  17  Ark.  71; 
Schramm  v.  O'Connor,  98  111.  639: 
Rockford,  etc.,  R.  Co.  v.  Shunlck.  66 
nt    228;    Cms   V.   Lopes,    17   Porto 
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quently  ratified  by  him,** 

[i  288]  g.  Kno^dfidge  and  Intent— (1)  Knowl- 
edge of  Falsity  of  Bepresentation — (a)  In  Qeneral. 
In  order  that  a  false  representaticm  may  amount  to 
fraud,  it  must  be  made  with  knowledge  of  its  fal- 
sity, or  with  what  is  equivalent  to  such  knowledge. 
A  representation  made  with  a  belief  in  its  truth, 
although  not  true  in  point  of  fact,  is  not  as  a  rule 
a  legal  fraud,"'  although,  as  we  have,  seen,  if  the 
ret>reaentation  is  of  a  material  fact  and  induces  the 
contract,  it  is  in  some  cases,  even  when  innocently 
inade,  a  good  ground  for  setting  aside  the  con- 
tract." iSrtiud  is  proved  when  it  is  shown  that  a 
false  representation  has  been  made  with  knowledge 
of  its  falsity,"  without  belief  in  its  truth,  of  reck- 
lessly and  regardless  of  whether  it  is  true  or  false." 
The  second  and  third  cases,  as  has  been  well  said, 
are  reaUy  the  same,  for  one  who  makes  a  statement 


under  the  conditions  last  mentioned  can  have  no 
real  belief  in  the  truth  of  what  he  states." 

[i  289]  (b)  BApresantetion  Not  Believed  to  Be 
Tnie.  If  persons  take  on  themselves  to  make  asser- 
tions as  to  the  truth  of  which  they  are  ignorant, 
they  must  in  a  civil  point  of  view  be  held  as  respon- 
sible as  if  they  had  asserted  that  which  they  tmew 
to  be  untrue.'"  Whether  a  party  misrepresenting  a 
fact  knew  it  to  be  false,  or  made  the  assertion  with- 
out knowing  whether  it  was  true  or  false,  is  wholly 
immaterial;  for  the  affirmation  of  what  one  does 
not  know  or  believe  to  be  true  is  equally,  in  morals 
and  law,  as  unjustifiable  as  the  afSrmation  of  what 
is  known  to  be,  positively  false.'*  Where  a  person 
makes  a  misrepresentation  of  a  fact  supposed  to  be 
peculiarly  within  his  knowledge,  whether  he  knew 
it  to  be  false  or  made  the  assertion  recklessly,  with- 


Rico  40.  See  Brign  v.  Dunne,  168 
III.  226.  4S  NB  4S  (where  A  author- 
ized his  tenant  to  make  certain  false 
representations  respecting  the  lea«ed 
premises  to  any  person  bearing  a 
letter  from  A  instructing  him  to 
show  the  premises  to  the  bearer; 
B  called  at  eald  premises  without 
any  letter  and  stated  that  he  was  a 
prospective  purchaser,  whereupon  the 
tenant  made  said  representations,  and 
it  was  held  that  the  landlord  was 
bound  by  them).  See  also  Barcus  v. 
Hannibal,,  etc.,  Plankroad  Co.,  26  Mo. 
102  (recognizing  rule);  Horter  v. 
Hemdon,  12  Tex.  Civ.  A.  617,  86  SW 
80  (holding  one  chargeable  with 
fraud  of  associate). 

9i.  Forster  v.  Wilshusen,  14  Misc. 
B2»,  35  NTS  1083;  Freese  y.  Pavloski, 
(R.    I.)    99   A   81. 

UaUUtr  of  pxiaotpal  for  frandnleBt 
raprescAtfttloiw  of  ngunt  see  Agency 

(   641. 

ta]  niiwtrKtloa.— If,  in  the  making 
of  an  advertising  contract  with  a 
newspaper,  there  was  such  misrepre- 
sentation or  concealment  of  material 
facts  by  the  advertising  agency  as 
to  entitle  the  newspaper  to  maintain 
an  action  of  deceit  against  the 
agency,  this  fact  did  not  affect  the 
liability  of  the  advertisers  on  their 
csontract  with  an  advertising  agent 
who,  in  order  to  obtain  commission, 
h&d'the  advertising  placed  with  the 
paper  by  the  agency,  it  not  having 
been  within  the  contemplation  of  the 
advertisers  or  the  agent  to  carry  out 
the  contract  by  fraudulent  means. 
Freese  v.  Pavloski,   (R.  I.)   99  A  81. 

85.  Ind. — New  v.  Jackson,  EO  Ind. 
A.   120,   9S   NB  328. 

Mo. — Needles  v.  Bank,  81  Mo.  569, 
Si   AmR  251. 

N.  H. — Griswold  v.  Sabln.  51  N.  H. 
187.    12    AmR    78. 

Wis. — Mamiock  V.  Fairbanks,  46 
Wis.  416,  1  NW  167,  32  AmR  716. 

Eng. — Derry  v.  Peek,  14  App.  Cas. 
337,    12    ERG   250:    Evans   v.   Collins, 

5  Q.  B.  804,  48  ECL  804,  114  Reprint 
1453:  Rawllngs  v.  Bell,  1  C.  B.  9B1. 
50  ECL  951,  135  Reprint  817;  Hay- 
craft  v.  Creasy,  2  East  92,  102  Re- 
print 308;  Shrewsbury  v.  Blount,  2  M. 

6  Q.  475,  40  ECL  700,  133  Reprint 
836;  Ormrod  v.  Huth,  14  M.  &  W. 
651,  153  Reprint  636;  Taylor  v.  Ash- 
ton,  11  M.  &  W.  401,  162  Reprint 
860. 

6&  See  Cancellation  of  Instru- 
ments  {    23. 

67.  See  supra  ii   272-278. 

68.  See  infra  M   289-290. 

69.  Derry  v.  Peek,  14  App.  <3aa. 
337.  12  ERC  250. 

70.  U.  S. — Lynch  v.  Mercantile 
Trust  Co.,  18  Fed.  486.  5  McCrary 
623 

Ala. — ^Munroe  r.  Prltchett,  16  Ala, 
785.  50  AmD  203. 

Cal. — Alvarez  v.  Brannan,  7  Cal. 
503.    68   AmD   274.  „      ,       „,     „ 

Ga. — Woodruff  v.  Saul,  70  Ga. 
271. 

111.— Ruft  v.  Jarrett,  94  lU.  47B; 
School  Directors  v.  Boomhour,  83  111. 


17;  Allen  v.  Hart.  72  III.  104;  Caae  v. 
Ayers,  65  111.  142;  Johnson  v.  Beeney, 

9  III.  A.  64. 

Ind.— Freniel  v.   Miller.  37   Ind.   1, 

10  AmR    62. 

Iowa. — Hunter  ▼.  French  League 
Safety  Cure  Co.,  96  Iowa  673,  65 
NW  828. 

Kan. — Wickham  v.  Qrant.  28  Kan. 
517. 

Ky. — v^Taters  v.  Mattingly.  1  Bibb 
244,  4  AmD  631. 

Mass. — Chatham  Furnace  <3o.  v. 
MotTatt.  147  Mass.  403,  18  NE  168.  9 
AmSR  727;  Cole  v.  Caasldy,  138  Mass. 
437,  52  AmR  284;  Litchfield  v. 
H<itchlBon,  117  Mass.  196;  Fisher  v. 
Mellen,  103  Mass.  603;  Stone  v. 
Denny,    4   Mete.    161. 

Mich. — Stone  v.  Covell.  29  Mich. 
359;  Bristol  v.  Braidwood.  28  Mich. 
191;  E^aton  v.  Winnie,  20  Mich.  166, 
4  AmR  377. 

Minn. — Knappen  v.  Freeman,  47 
Minn,  491,  60  NW  633;  Haven  v. 
Neal,  43  Minn.  315,  46  NW  612;  Bul- 
lett  V.  Farrar.  42  Minn.  8,  43  NW 
666,  18  AmSR  485.  6  LRA  149; 
Humphrey  v.  Merriam,  32  Minn.  197, 
20  NW  138. 

Mo. — Hamlin  v.  Avell.  120  Mo.  188, 
25  SW  516:  Nauman  v.  Oberton,  90 
Mo.  666,  3  SW  380;  Walsh  v.  Morse, 
80  Mo.  568;  Caldwell  v.  Henry,  76 
Mo.  254;  Dulaney  v.  Rogers,  64  Mo. 
201;  Ring  v.  Chas.  Voegel  Pajnt,  etc., 
Co..  44  Mo.  A.  111. 

Nebr. — Leavltt  v.  Slzer,  36  Nebr.  80, 
52  NW  832. 

N.  J. — Snyder  v.  Findley,  1  N.  J.  L. 
921.  1  AmD  193.  ,  _ 

N.  T. — Hadcock  v.  Osmer.  163  N.  T. 
604,  47  NE  923;  Marsh  v.  Falker,  40 
N.  T.  662;  Prahar  v.  Tousey,  93 
App.  Div.  607,  87  NTS  845;  Wilkin- 
son V.   Herbert    13    NYSt   436. 

N.  C. — Thompson  V.  Tate,  5  N.  C. 
97,    3   AmD    678. 

jPa. — Bower  v.  Fenn,  90  Pa.  359,  15 
AmR  662. 

Tenn. — Donelson  v.  Young,  Meigs 
165. 

Tex. — Mitchell  v.  Zimmerman,  4 
Tex.   75,  51  AmD  717. 

Vt.— Cabot  v.  Carlisle,  42  Vt,  121, 
1  AmR  313.  

Wis. — Cotzhausen  v.  Simon,  47  Wis. 
103,  1  NW  473. 

Eng. — Reese  River  Silver  Mln.  Co. 
V.  Smith.  L.  R.  4  H.  L.  64;  Cann  v. 
WlUson,  39  Ch.  Q.  39;  Peek  v.  Derry, 
37  Ch.  D.  641  [rev  on  other  grounds 
14  App.  Cas.   337.  12  ERC  250). 

Man. — Watson  Mfg.  Co.  v.  Stock,  6 
Man.  146. 

"One  who  is  negotiating  a  trade 
must  not  recklessly  or  even  In- 
nocently assert  that  as  a  fact  which 
Is  untrue  If  such  a.«serted  fact  be  to 
any  extent  an  Inducement  to  the 
other  party  to  enter  into  the  con- 
tract. Honest  belief  in  the  truth  of 
the  statement  of  such  fact,  while  it 
exculpates  from  moral  fault,  does  not 
relieve  from  the  legal  liability  to 
make  It  good."  Prestwood  v.  Carlton, 
162  Ala.    327,   334,   50  S    254. 

[a]     Xa  aeorcU  by  statute  a  mis- 


representation of  a  material  fact,  al- 
though vaaAo  innocently  and  by  mis- 
take. If  acted  on  by  the  opposite 
party,  constitutes  fraud.  See  Civ. 
Code  I  4026  and  Walters  t.  Elaves. 
106  Ga.  684,  32  SE  609. 

71.  U.  S. — CkKiper  v.  Schlesinger, 
111  U.  S.  148,  4  set  360,  28  L.  ed. 
882-  Smith  v.  Richards.  18  Pet.  26. 
10  L.  ed.  42-  Daniel  v.  Mitchell.  6  F. 
C:as.  No.  3.662.  1  Story  172  Japp  dism 
16  Pet.  521,  10  L.  ed.  1054];  Hough 
V.  Richardson,  12  F.  CTaa.  No.  6,722.  3 
Story  659;  Smith  v.  Babcock,  22  F. 
Cas.   No.  13,009,   2  Woodb.  &  M.   246. 

Ala. — Foster  v.  Kennedy,  38  Ala. 
369,    81    AmD   66. 

Fla. — ^Ladd  v.  Chaires,   5  Fla.  396. 

C^tL — ^Terhune  v.  Dover,  3(  Oa.  <48: 
Reese  v.  Wyman,  9  Ga.  4S0;  Smith 
v.  Mitchell,  6  Ga.  468. 

IlL — Lockbridga  v.  Foster,  5  IlL 
569. 

Iowa. — Hunter  v.  Friend  League 
Safety  Cure  Co.,  96  Iowa  573,  66  NW 
828:  May  v.  Snyder,  22   Iowa  525. 

Ky.— Shackelford  v.  Hendley.  1  A. 
K.  Marsh.    496,   10  AmD  768. 

Me. — Harding  v.  Randall.  IS  Me. 
332 

Md. — Taymon  v.  Mitchell.  1  Md. 
Ch.  496. 

Mass. — Hsizard  v.  Irwin,  18  Pick. 
95. 

Mich. — ^Baebe  v.  Young.  14  Mich. 
136. 

Minn. — Brooks  ▼.  Hamilton,  16 
Minn.  26. 

Mo. — ^Florida  v.  •Morrison.  44  Mo. 
A.  529;  Teater  v.  Hines,  24  Mo.  A. 
619. 

N.  Y. — Indianapolis,  etc,  R.  Co.  v. 
Tyng,  63  N.  Y.  663;  Hammond  v.  Pen- 
nock,  61  N.  Y.  146;  Marsh  v.  Falker, 
40  N.  Y.  262;  Hubbard  v.  Briggs,  31 
N.  Y.  518:  Bennett  v.  Judaon,  21 
N".  Y.  238;  L.  D.  Garrett  Co.  v.  Clart 
102  App.  Div.  611  mem,  92  NYS 
1132  mem  [aft  184  N.  Y.  5S7  mem. 
76  NE  1099  mem];  L.  D.  Garrett  C^. 
V.  Appleton,  101  App.  Div.  507,  92 
NYS  136  [aft  184  N.  Y.  657  mem. 
76  NE  1099  meml;  Sharp  v.  New 
York,  40  Barb.  266;  Craig  v.  "Ward, 
36  B&Tb.  377  [aft  3  Keyes  387]; 
Busch  V.  Buach.  12  Daly  476;  Alker 
v.  Alker,  12  NYS  676;  Peo.  v.  Sully, 
6  Park.  Cr.  142. 

Oh. — Parmlee  v.  Adolph.  28  Ob.  St. 
10. 

Pa. — Hunt  v.  Moore,  2  Pa.  105. 

Tenn. — Lewis  v.  McLemore.  10 
Yerg.  206.  _ 

Tex. — Haldeman  T.  (3hamberB,  19 
Tex.  1. 

Vt. — Stevens    v.    Blood,    96    A    697. 

Va.— McMullln  V.  Sanders,  79  Va. 
356;  Linhart  v.  Foreman,  77  Va. 
540. 

Wis. — Kathan  V.  Comstock,  140 
Wis.  427,  122  NW  1044,  28  LRANS 
201;  Krause  v.  Busacker.  105  Wis. 
350,  81  NW  406:  Beetle  v.  Anderson, 
98  Wis.  5,  73-  NW  560:  Montr«-al 
River  Lumber  Co.  v.  Mlhilla,  80  Wis. 
541,  50  NW  507;  Cotzhausen  v.  Simon, 
47  Wis.  106.  1  NW  473;  Bird  v. 
Kleiner,   41   Wis.   134. 


For  laiUr  omm.  dvralopiiMBta  and  chaaffM  in  the  law  see  camulatlve  Annotations,  same  title,  page  and  note  number. 


§§  289-292] 


CONTRACTS 


[18  C.  J.]    8i9 


cut  kno«-ing  whether  it  was  true  or  fal^e,  is  wholly 
immaterial.'^ 

[$  290]  (c)  Beprefl«ntation  Unreasonably  Be- 
lieTed  to  Be  Tme.  In  England  a  misstatement  of 
fact  believed  to  be  true  is  not  a  fraud,  even  though 
the  belief  is  not  based  on  reasonable  grounds,''^  and 
this  rale  has  been  followed  by  some  courts  in  this 
eoimtry.**  It.  has  also  been  extended  to  eases  where 
a.  party  was  negligent,  and  should  have  known  or 
rem«nbered  the  fact  but  did  not."*  Other  courts, 
however,  have  held  that  a  ptosiiive  affirmation  made 
by  one  of  his  own  knowledge  implies  a  representa- 
tion that  he  has  knowledge  of  the  truth  of  the  affir- 


mation, and  if  false  it  is  fraudulent.'*  ''"■ 

[4  291]  (d)  Bepresentation  Snbaegnentily  Be* 
comiiig  False.''  If  a  person  makes  a  refprdseiitalilon 
believing  it  to^  true' but- afterward  disoolvera' it 'to 
be  false,  he  must  not  allow  the  party  to  go  on  and 
act  on  the  faith  of  the  representation;  if  he  does  id 
he  is  guilty  of  fraud.'* 

[i  292]  (2)  Intent— (a)  That  Eepresoitatkm 
Be  Acted  on.  It  is  essential,  to  constitute  frafad, 
that  the 'representation  shall  have  been  made  wittt 
the  intention  that  it  be  acted  on  by  the  iiljut«d 
party."  If,  however,  there  is  that  intention,  ei- 
press  or  implied,  it  is  not  necessary  that  the  repre- 


*To  avoid  a  contract  for  fraud  It 
is  not  necessary  to  prove  that  the 
party  charged  with  fraud  had  actual 
knowledge  of  the  falsity  of  his  repre- 
sentations. Haphazard  falsehood,  In- 
tentionally passing  ofr  belief  for 
knowledge,  and  fraudulent  suppres- 
sion of  the  truth,  are  of  the  same 
JiUallty  as  conscious  misstatement  of 
acts,  and  furnish  the  element  of 
knowledge  required  to  make  the  false 
representation  fraudulent."  Stevens 
V.   Blood.    (Vt.)    96   A   697. 

7a.  N.  T. — Kramer  v.  Blerrum,  19 
App.   Dlv.  332,  46  NYS  496. 

Tenn. — Donelson  v.*  Young,  Helgs 
155. 

Tex. — Mitchell  v.  Zimmerman,  4 
Tex.   75,  61  AmD  717. 

Vt.-^abot  v.  Christie,  42  Vt.  121, 
1  AmR  313. 

Eng. — Rawlins  ▼,  Wlckham.  3  De 
G.  &  J.  304.  60  EngCh  237,  44  Reprint 
1285. 

And    see  cases   supra  notes   70,   71. 

[a]  niostrattonav— (1)  where  two 
persons  in  a  bank,  on  treaty  with  an 
inconnlng  partner,  joined  in  present- 
ing to  him  a  false  statement  of  the 
affairs  of  the  bank  by  which  he  was 
induced  to  become  a  partner,  and  the 
statement  was  false  to  the  knowl- 
edge of  one  of  them  who  was  ac- 
auainted  with  the  affairs  of  the 
bank,  but  not  to  the  knowledge  of 
the  other  who  Joined  in  It  in  reliance 
on  his  partner,  It  was  held  that  the 
Incoming  partner  was  entitled  to  re- 
.  scind  the  contract  and  to  claim  resti- 
tution against  both  partners.  As  re- 
gards the  innocent  partner,  it  was 
explained  to  be  at  least  a  represen- 
tation of  a  fact  of  which  he  knew 
nothing  whatever,  whether  it  was 
true  or  not,  and  It  was  said  in  sub- 
stance that  if,  on  the  treaty  for  a 
purchase,  one  party  makes  a  repre- 
sentation, he  cannot  be  afterward 
beard  to  say  that  he  knew  .nothing 
about  the  matter;  nor  can  he  be  al- 
lowed to  retain  any  benefit  which  he 
might  have  acquired  from  the  repre- 
sentation which  he  has  made.  Raw- 
lins v.  Wlckham,  I  De  O.  &  J.  304, 
60  E^ngCh  237,  44  Reprint  1286.  (2) 
Where  a  machinist  sold  a  machine 
which  was  wholly  worthless,  repre- 
senting It  to  be  a  good  one,  it  was 
held  to  be  a  fraud  although,  through 
want  of  skill  in  his  business,  he  was 
Ignorant  of  the  fact  that  the  ma- 
chine was  not  a  good  one.  Donelson 
V.  Young,  Meigs  (Tenn.)  IBS.  (3) 
Where  a  vendor  of  land  to  induce 
the  sale  stated  the  quantity  as  of  his 
own  knowledge,  and  the  purchaser 
relying  on  such  statement  purchased, 
and  the  statement  was  untrue  al- 
though not  to  the  knowledge  of  the 
vendor.  It  was  held  that  the  vendor 
in  representing  as  a  fact  that  as  to 
which  he  only  had  a  belief  was 
guilty  of  fraud  ajid  liable  to  the  pur- 
chaser for  the  damage  sustained. 
Cabot  V.  Christie,  42  Vt.  121,  1  AmR 
313. 

7S:  Deny  v.  P«ek.  14,  App.  Cas. 
337,^12  BRC  250:  Collins  v.  Evans,  6 
Q.  b.  820,  48  ECL,  820,  114  Reprint 
1459. 

(a]  XUnstntioBv— Defendants  were 
directors  of  a  tramway-  company 
which  had  i>ower  by  a  special  act  to 
make  tramways,  and  with  the  con* 
sent  of  the  board  of  trade  to  use 
steam  power  to  move  the  carriages. 


In  order  to  obtain  the  special  act, 
the  plans  of  the  company  required 
the  approval  of  the  board  of  trade, 
and  the  directors  assumed  that  as 
their  plans  had  been  approved  by 
the  board  before  their  act  was  passed 
the  consent  of  the  board  to  the  use 
of  steam  power,  which  they  had  to 
obtain  after  the  act  was  passed, 
would  be  given  as  of  course.  They 
Issued  a  prospectus  in  which  they 
called  attention  to  their  right"  to  use 
steam  power  as  one  of  the  Important 
features  of  their  undertaking.  The 
consent  of  the  board  of  trade  was 
refused,  the  company  was  wound  up, 
and  a  shareholder  brought  an  action 
of  deceit  against  the  directors.  It 
was  held  that  as  the  prospectus  ex- 
pressed the  honest  belief  of  the  di- 
rectors they  were  not  liable,  even 
though  it  was  a  belief  for  which  no 
reasonable  ground  existed.  Derry  v. 
Peek,   14   App.  Cas.   337,   12  ERC  250. 

74.  U.  S.— Lord  v.  Qoddard.  18 
How.  198,  14  L.  ed.  Ill;  Glaspla  v. 
Keator,   68  Fed.   203.   5   CCA   B74. 

Ark. — Morton  v.  Scull,  23  Ark.  289. 

Oa. — Terrell  v.  Bennett,  18  Ga.  404. 

111. — Merwln  v.  Arbuckle,  81  111. 
601. 

Iowa. —  Scroggin  v.  Wood,  87  Iowa 
497,  64  N.  W.  437:  McKown  v.  Fer- 
gason,  47  Iowa  638;  Wilcox  v.  Iowa 
Wesleyan  Univ.,  32  Iowa  367;  Holmes 
V.  Clark,  10  Iowa  423. 

Kan. — Farmers'  Stock  Breeding 
Assoc:  V.  Sco<t,  63  Kan.  634,  36  P 
978. 

Me. — ^Kingsbury  v.  Taylor.  29  Ue. 
608,  50  AmD  60'^ 

N.  H. — Pettlgrew  v.  Chellls,  41  N. 
H.  96. 

N.  Y. — Oberlander  v.  Spiess,  45 
N,  Y.  175:  Lawton  v.  Qoodrlch,  4 
Sflv.  Sup.  24,  7  NY3  76. 

Pa. — Lamberton  v.  Dunham,  186 
Pa.  129,  30  A  716;  Cox  v.  HIghley, 
100  Pa,  249.  But  see  Lake  v.  Weber, 
6  Pa.  Super.  42  (holding  that  doc- 
trine of  contributory  negligence  can- 
not be  Invoked). 

See  Fraud  [20  Cyc  26]. 

7B.  Bast  V.  Matheny,  1  A.  K. 
Marsh.  (Ky.)  192,  10  AmD  721;  Puls- 
ford  V.  Richards,  17  Beav.  87,  51  Re- 
print 966. 

76.  Ind. — Kirkpatrick  v.  Reeves, 
121  Ind.  280.  22  NE  139;  Woodruff 
v.  Garner,  27  Ind.  4,  89  AmD  477. 

Mass. — Chatham  Furnace  Co.  v. 
Moffatt,  147  Mass.  403,  18  NE  168,  9 
AmSR  727;  Cole  v.  Cassidy,  138 
Mass.  437,  62  AmR  284;  Litchfleld  v. 
Hutchinson,  117  Mass.  197. 

Mich. — Jones  v.  Wing,  Harr.  301. 

Minn. — Knappen  v.  Freeman,  47 
Minn.  491,-  50  NW  633:  Bullitt  v. 
Farrar,  42  Minn.  8.  43  NW  566,  18 
AmSR  485,  6  LRA  149;  Humphrey  v. 
Merrlam,  32  Minn.  197,  20  NW  138; 
Brooks  *.  Hamilton,  15  Minn.  26. 

Mo. — Raley  v.  Williams,  73  Mo. 
310;  McBeth  v.  Craddock,  28  Mo.  A. 
380. 

N.  J. — State  V.  Cases,  52  N.  J.  L. 
77.  18  A  972:  Cowley  v.  Smyth,  46 
N.  J.  L.  380,  60  AmR  432. 

Vt. — Cabot  V.  Christie,  42  Vt.  121, 
1  AmR  313. 

Wis. — Montreal  River  Lumber  Co. 
V.  Mlhllls,  80  Wis.  640,  60  NW  607. 

See  also  Fraud   [20  Cyc  26]. 

77.  BapraMrntation  sabsmnentlj' 
baoomlaff  tm»  see   infra  i   302. 

78.  Loewen  v.  Harris,  67  Fed.  368; 


Guilford  School  Tp.  v.  Roberts,'  .!28 
Ind.  A.  355,  62  NE  711;  JJoble  v. 
Renner,  (Iowa)  159  NW  214;  TraiU 
V.  Baring.  4  De  G^J.  &  S.  318,  sW, 
69  EngCh  247,  46  Reprint  941',  Iley, 
nell  V.  Sprye,  1  De  G.  M.  &  G.  660,  6,0 
EngCh  610.  42  Reprint  710.  Cojp- 
pare  Patten  v.  Glatz,  87  Fed.  283 
(where  statements  of  fact,  true 
when  made  but  subsequently  becom- 
ing false,  were  held  not  ground  .for 
setting  aside  a  contract,  where  at 
the  time  the  contract  was  entere<3' 
into  both  parties  had  an  equ^l  .op- 
portunity to  know  that  the  previous 
representations  were  no  longei:  tru^i 

"If  a  person  makes  a  representa- 
tion by  which  he  induces  another  to 
take  a  particular  course,  and  the  cir- 
cumstances are  afterwards  altered 
to  the  knowledge  of  the  party  mak- 
ing the  representation,  but  not  to 
the  knowledge  dt  the  party  to  whetn 
the  representation  iS'  made  .  .  >  4t 
is  the  imperative  duty  of  the  party 
who  has  made  the  representation  .to 
communicate  .  .  .  the  alteration  o( 
those  circumstances;  and  that  this 
court  will  not  hold  the  party  .  ;'-i 
bound  unless  such  a  communioatlbn 
has  been  made."  Traill  v.  BarinA 
supra. 

[a]  ZUiutzattoiis^-(l)  Where  «t 
woman  applied  for  &  position  mi 
school-teacher,  and  in  her  first  In- 
terview with  the  school  trustee 
stated  that  she  was  not  married  and 
did  not  intend  to  be  married  during) 
the  school  year,  the  trustee  telling 
her  that  he  would  not  employ  a  mar- 
ried woman  as  a  teacher,  and  twtt. 
months  thereafter  she  signed  the 
contract  in  her  maiden  name,'  at 
which  time  she  had  been  manied 
four  days  without  the  knowledge  of 
the  trustee,  it  was  held  that  the  donl'- 
tract  was  voidable  for  fraud.  Gulli- 
ford  School  Tp.  v.  Roberts,  '(Ind.)- 
62  NE  711.  (2)  Concealhi'ent '  by- 
the  owner  of  a  business  entert)Vlse 
of  a  decline  in  its  profits  betweM 
the  date  of  his  agreement 'to  Sill 
and  the  signing  of  the  contfacf  oi;. 
sale  was  actionable,  when,  the  ^^t-' 
chaser  had  no  opportunity  of  dtscov*' 
erlng  the  decline  and  h»d  aj^reeoTO 
buy  on  the  faith  of  represefttatio|(S' 
as  to  the  prior  rate  of  profit,  teUlhk 
the  seller  that  he  would  not  buy  If 
there  had  been  a  decline.  Loewen.  t 
Harris,  67  Fed.  368.  (3),  A  state- 
ment made  in  tin  application  f6,r  irfa 
Insurance,  whether  a  warranty  '  qr 
only  a  representation,  speaks  £foiA 
the  time  of  the  delivery  of  the  pol- 
icy, and  if  after  the  statement  Is 
made  a  material  change  occurs  4n 
the  condition  of  the  applicant,  cov- 
ered by  such  statement,  before  the 
contract  is  consummated,  an  abso- 
lute duty  rests  on  the  applicant  to 
make  disclosure  of  the  fact.  c3able 
V.  U.  S.  Life  Ins.  Co.,  Ill  Fed.  19,  4* 
CCA  216  [rev  on  other  grounds  191 
U.  S.  288,  24  set  74.  48  L.  ed.  188Ji 
See  Life  Insurance  [25  Cyc  7»6J. 

79.  U.  p.— Mar.sha]l  v.  Hubbard, 
117  D.  8.  416,  6  set  806,  29  L.  fed. 
919;  Wagner  v.  Montpelier  Nat.  ii. 
Ins.  Co.,  90  Fed.  395,  33  CCA  121t 
Slgafus  V.  Porter,  84  Fed.  480i 
Plattsbure  First  NaU  Bank  •  v. 
Sowles,  4  6  Fed.  731. 

Iowa. — Llndauer  v.  Hay,  61  Iowa 
663.  17  NW  98. 
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aentation  shall  have  been  made  directly  to  the 
iajared  party.*" 

[i  283]  (b)  Intnit  to  Defraud.  If  a  represen- 
tation in  false  to  the  knowledge  of  th^  party  making 
ity  and  is  made  with  intent  that  it  be  acted  on  by 
the  other  party,  and  is  acted  on  to  his  injury,  it  is 
a  fraud,  whether  the  party  making  it  intended  to 
injure  or  not." 

[i  294]  h.  Materiality  of  Be»re8entoti<m— (1) 
Jn  QeneraL  The  misr^resentation  must  be  mate- 
rial, that  is,  it  must  have  been  an  inducement  to 
the  contract,  otherwise  it  will  not  be  a  ground  for 


avoiding  it**  It  is  not  enough  that  it  may  have 
remotely  or  indirectly  contributed  to  the  tranaac- 
tion,  or  may  have  supplied  ^  motive  to  the  other 
party  to  enter  into  it.  The  representation  must  be 
the  very  ground  on  which  the  transaction  has  taken 
place.  It  may  be  stated  as  a  rule  that  it  is  always 
material  if,  had  it  been  known  to  be  false,  the  eon- 
tract  would  not  have  been  entered  into.**  The  eon- 
tract  need  not  include  or  refer -to  the  representa- 
tions.** 

[(  295]    (8)  BepresanUtion  aa  to  One  of  8«v«ral 
Matters.    A  misrepresentation  as  to  one  of  several 


I««. — ^Piedmont  Tin  Min.  Co.  v. 
Heyman,  7  La.  A.  (Orleans)  400. 

He. — Carter  ▼.  Harden,  78  He.  628, 
7  A  SS2. 

Hd. — Buschman  v.  Codd,  E2  Md. 
201. 

Haas. — Hunnewell  v.  Duxbury,  154 
Haas.  281.  28  NB  2S7.  13  LRA  738; 
Reeve  v.  Dennett,  145  Hass.  23.  11 
NB  938;  Davison  v.  Nichols,  11  Allen 
S14. 

Minn. — Humphrey  v.  Uerriam,  32 
Minn.  197,  20  NW  128. 

N.  J. — ^Vreeland  v.  New  Jersey 
Store  Co.,  29  N.  J.  Bq.  188  [afl  29 
N.   J.   Ba.   661]. 

N.  T.— Victor  v.  Renllen,  23  Hun 
649;  Bach  v.  Tuch,  10  NTS  884  [aft 
lt«  N.  T.  63.  26  NB  1019]. 

Oh. —  Wells  ▼.  Cook.  16  Oh.  St.  67, 
8*  AmD  436. 

Va. — Scott  ▼.  Boyd,  101  Va.  28,  42 
SB  918;  Bamett  v.  Bamett,  88  Va. 
604,  2  SB  738. 

Wash. — Thorp  v.  Smith,  18  Wash. 
271,  61  P  281;  Tacoma  ▼.  Tacoma 
Ukht,  etc.,  Co.,  16  Wash.  288,  47  P 
72s. 

EhiK. — ^Reese  River  Silver  Min.  Co. 
▼.  Smith,  L.  R.  4  H.  L.  64;  Barry  v. 
Croskey,  2  Johns.  &  H.  1,  70  Reprint 
946. 

Man. — Hutchinson  v.  Calder,  1 
Man.  46. 

.  "The  untruth  of  a  representation 
made  to  the  party  on  some  former 
occasion,  and  for  a  different  purpose, 
eaanot  be  relied  on  as  a  ground 
either  for  rescinding  a  contract  or 
for  maintalningr  an  action  of  deceit." 
Bamett  v.  Bamett,  88  Va.  604,  609, 
2  SB  733. 

"The  general  rule  is  well  settled 
that  a  party  complaining  of  decep- 
tion must  show  that  such  third 
party  [conspiring  with  an  agent  to 
defraud  a  principal]  ntade  such  false 
representations  with  the  intention 
that  be  should  act  upon  them,  and 
that  it  is  not  enough  to  show  that 
false  representations  were  made  with 
a-knowfedge  of  their  talalty."  Thorp 
v.  Smith.  18  Wash.  277,  279,  El  P 
Ml.      ■ 

,  n.    See  Fraud  [20  Cyc  361. 
_  81-    U.    S. — Lynch     v.    Mercantile 
Trust    Co.,    18    Fed.    486,    6    McCrary 
628, 

Ala.^Bethea-8tarr  Packing,  etc., 
Co,   V.   Mayben,    192   Ala.    642,    68    S 

Cal.— Allen  ▼.  Oorrill,  92  P  1017; 
Spreckels  v.  Oorrill,  162  Cal.  883,  92 
P  1011. 

Mass. — Chatham  Furnace  Co.  v. 
Moffatt,  147  Mass.  402.  18  NB  168,  9 
AmSR  727:  Litchfield  v.  Hutchinson, 
117  Mass.  195. 

Minn. — Haven  v.  Neal,  48  Minn. 
316,    4E    NW   612. 

Ho. — ^Dulaney  v.  Rogers,  64  Ho. 
201. 

Bng. —  Dickson  v.  Renter's  Tel. 
Co..  3  C.  P.  D.  1,  24  ERC  774:  Foster 
v.  Charles.  6  Blng.  396,  19  BCL  183, 
120  Reprint  40,  7  Bing.  106,  20  BCL 
66,  131  Reprint  1333. 

Ont. — McBachem  v.  Somerville,  37 
U.  C.  Q.  B.  609. 

See  Fraud  [20  Cyc  87]. 

"It  Is  fraud  in  law  if  a  party 
makes  representations  which  he 
knows  to  be  false,  and  Injury  en- 
sues, although  the  motive  from 
which  the  representations  proceeded 
may  not  have  been  bad."  Foster  v. 
Charles,  7  Blng.  106,  107.  20  BCL  56, 


131  Reprint  40. 

[a]  niwrtratloii.— Where  a  person 
accepted  a  bill  of  exchange  drawn  on 
another  person,  representing  himself 
to  have  authority  from  that  other  to 
accept,  and  honestlv  believing  that 
the  acceptance  would  be  sanctioned 
and  the  bill  paid  by  the  person  for 
whom  he  professed  to  act,  but  he 
knew  that  he  had  no  such  authority, 
and  the  bill  was  dishonored  at  ma- 
turity, it  was  held  that  he  was  liable 
to  an  indorsee  who  had  given  value 
for  the  bill  on  the  strength  of  the 
representation.  PolhlU  v.  Walter,  3 
B.  &  Ad.  114,  23  BCL  69.  110  Reprint 
48. 

sa.  XT.  S. — Smith  V.  Richards.  13 
Pet.  26.  10  L.  ed.  42:  Bry  Block  Mer- 
cantile Co.  V.  Columbia  Portrait  Co., 
219  Fed.  710,  136  CCA  382;  Buckner 
V.  Street.  16  Fed.  866.  5  McCrary  59. 

Ala. — Crocker  v.  White,  162  Ala. 
476.  60  S  227. 

Ark. — Delaney  v.  Jackson,  95  Ark. 
131,  128  SW  869;  Rlghter  v.  Roller, 
81  Ark.  170;  Hughes  v.  Sloan,  8  Ark. 
146. 

Cal. — Greenawalt  v.  Rogers,  151 
Cal.  630,  91  P  626:  Colton  v.  Stan- 
ford. 82  Cal.  351,  23  P  16,  16  AmSR 
137;  Nounnan  v.  Sutter  County  Land 
Co.,  81  Cal.  1.  22  P  516.  6  LRA  219; 
Purdy  V.  Bullard.  41   Cal.   444. 

Colo. — Larimer  County  Land  Impr. 
Co.  V.  Cowan.   6  Colo.  820. 

Del.— Monad  Bngineering  Co.  ▼. 
Stewart,  26  Del.  36.  78  A  698. 

Ga. — Lyons  v.  Stephens,  46  Oa.  141. 

111.— Fucha  Mfg.  Co.  v.  R.  J. 
Kittredge,  etc.,  Co.,  242  111.  88.  89  NB 
723;  Toung  v.  Toung,  118   111.  430. 

Ind. — Qatllng  v.  Newell,  9  Ind. 
672;  Connersvllle  v.  Wadlelgh.  7 
Blackf.  102.  41  AmD  214. 

Me.— Palmer  v.  Bell.  86  Me.  352,  27 
A  250. 

Mass. — Harvey  v.  Squire.  217  Mass. 
411.  106  NB  365;  Dawe  v.  Morris. 
149  Mass.  188,  21  NB  SIS,  14  AmSR 
404,    4    LRA   168. 

Mich. — ^Tradesman  Co.  v.  Superior 
Mfg.  Co.,  147  Mich.  702.  Ill  NW 
343,  112  NW  708;  Davis  v.  Davis,  97 
Mich.  419.  56  NW  774. 

Minn. — ^Winston  ▼.  Toung,  52  Minn. 
1,   63  NW  1016. 

Mo. — Powell  V.  Adams,  98  Mo.  598. 
12  SV^  296 

Nebr. — Clark  V.  Tennant,  6  Nebr. 
649. 

N.  T.— Curtiss  V.  Howell,  39  N.  T. 
211;  Taylor  v.  ScovlUe.  2  Hun  301; 
Recknagel  v.  Stelnway,  38  Misc.  633, 
68  NTS  967  [mod  on  other  grounds 
58  App.  Div.  862,  69  NTS  182]:  Canary 
v.  Russell,  9  Misc.  568,  30  NTS 
122 

N.  C. — Gilmer  v.  Hanks.  84  N,  C. 
317. 

Pa. — Brown  v,  Dobson,  198  Pa.  487. 
48  A  415;  Clark  v.  Bverhart,  63  Pa. 
347. 

Tenn. — Lelker  v.  Henson.  (Ch.  A) 
41  SW  862. 

Tex. — Lemmon  v.  Hanley.  28  Tex. 
219. 

Va. — Bamett  v.  Bamett,  83  Va. 
504.   2  SB  738. 

Wash. — Rightor  v.  Ward,  87  Wash. 
621,  152  P  332-  Qrlfllth  v.  Strand,  19 
Wash.   686,   54  P  613. 

W.  Va. — Home  Gas  Co.  v.  MannlnK- 
ton  Co-op.  Window  Glass  Co.,  68  W. 
Va.  266.  61  SB  329. 

Wis. — Blewett  v.  McRea.  88  Wis. 
280.  60  NW  258. 


Bng. — Oeddes  v.  Pennington.  6  Dow 
159.  3  Reprint  1287;  Vernon  v.  Keys. 
12  Bast  632.  104  Reprint  24«:  Green 
v.  Gosden,  3  M.  ft  G.  446,  42  BCL 
237,   138   Reprint   1218. 

Man. — Alexander  v.  Bnderton,  26 
Man.   82. 

83.  Ala. — Watson  v.  Elrby,  116 
Ala.   667.  23  S  61. 

Colo. — Adams  v.  Schlffer,  11  Colo. 
15.    17   P  21,    7   AmSR   202. 

Ky. — Long  v.  Duncan,  14  KyL 
812. 

He. — Lane  v.  Harmony,  112  Me. 
25.  90  A  546.  AnnCaslOlEC  874. 

Md. — McAleer  v.  Horsey,  36  Md. 
439. 

Mass. — Hoist  V.  Stewart.  161  Mass. 
616,  37  NB  766.  42  AmSR  442;  Powers 
V.  Fowler,  167  Mass.  818,  82  NB 
166. 

Mich.— Cady  v.  Walker.  62  Mich. 
157.  28  NW  806,  4  AmSR  834. 

Mo.— Powell  ▼,  Adams,  »8  Mo.  698, 
12    SW    296. 

Nebr. — ^American  Bldg..  etc,  Assoc. 
V.  Bear,  48  Nebr.  455.  67  NW  600. 

Vt. — Stone  V.  Roble,  66  Vt.  246.  89 
A  257. 

Wis. — Brown  V.  Search.  131  W^ta. 
109,  111  NW  210;  Sheldon  v.  David- 
son,  86   Wis.    138,    EE   NW   161. 

Bng. — Gordon  v.  Street,  [18991  2 
Q.  B.  641;  Pulsford  v.  Richards.  17 
Beav.  87,  El  Reprint  96E;  Vernon  v. 
Keys.  12  Bast  632,  104  Reprint  246; 
Green  v.  Gosden.  3  M.  A  G.  446.  42 
BCL   237.    133    Reprint   1318. 

"To  use '  the  expression  of  the 
Roman  law  ...  it  must  be  a 
representation  'dans  locum  con- 
tractul,'  that  Is,  a  representation  giv- 
ing occasion  to  the  contract:  the 
proper  Interpretation  of  which  ap- 
pears to  me  to  be  the  assertion  of  a 
fact  on  which  the  person  entering 
into  the  contract  relied,  and  In  the 
absence  of  which,  it  is  reasonable 
to  Infer,  that  he  would  not  have 
entered  into  it;  or  the  suppression  of 
a  fact,  the  knowledge  of  which,  it  Is 
reasonable  to  infer,  would  have  made 
him  abstain  from  the  oontract  alto- 

f ether."  Pulsford  v.  Richards,  17 
leav.  87.  96,  61  Reprint  966. 
[a]  nnutratiqaa.— (1)  A  false 
representation  as  to  the  circulation 
of  the  publication  in  which  defend- 
ants ordered  the  printing  of  their 
adverUsement  was  a  material  matter. 
made  to  Induce,  and  inducing  de- 
fendants to  enter  into  a  written  con- 
tract, and  may  be  shown  to  avoid  the 
contract.  Sballcross  Printing,  etc., 
Co.  V.  Brown.  (Mo.  A.)  185  SW  746. 
(2)  Where  the  buyer  of  goods  In 
negotiating  the  purchase  alleged 
falsely,  as  the  reason  for  the  limited 
amount  of  his  offer,  that  his  partner 
would  not  consent  to  his  giving  more, 
the  representation  was  immaterial. 
Vernon  v.  Keys,  12  Bast  632,  104 
Reprint  246.  (8)  Where  on  the  nego- 
tiation for  a  loan  of  money  the 
lenders  represented  that  it  was  lent 
by  a  Joint  stock  loan  company,  but 
In  fact  it  was  lent  by  themselves, 
they  calling  themselves  the  company, 
which  did  not  otherwise  exist  the 
misrepresentation  was  immaterial,' as 
the  real  inducement  to  the  borrower 
was  the  advance  of  the  money.  Green 
V.  Gosden.-  3  M.  &  G.  446,  42  BCL  237, 
133  Reprint  1218.  a.^1^ 

84.  Watson  V.  Kirby,,^!^^^  667, 
23   S   61. 
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mattetB,  whieh  is  material,  or  a  representation  in^ 
eluding  Beveral  matters,  which  is  false,  in  one  mate- 
rial point,  is  suffoient  to  vitiate  the  whole  agree- 
ment." It  is  not  sufficient  for  the  party  to  show 
that  there  were  other  representations  or  indnoe- 
ments  in  operation,  without  further  proving  that 
the  i^reement  was  due  to  them  only,  to  the  entire 
exelnsioQ  of  the  false  representation.^  And  al- 
though the  misrepresentation  afCeets  part  only  of 
the  agreement,  it  in  general  vitiates  it  in  toto;  the 
party  who  made  it  is  not  entitled,  by  waiving  the 
part  affected,  to  enforce  the  rest.'^ 

[%  296]  L  Beliaace  on  B«pr«B«ntation— (1)  Ixt. 
OomraL  If  the  representation  was  not  relied  on 
by  the  porty  it  is  of  no  effect,  for  it  has  not  de- 
ceived him."  Deceit  which  does  not  deceive,  it  has 
been  said,  is  not  fraud,  and  it  would  seem  aa  rea- 

88.  Thomas  v.  Grise,  17  Del.  881, 
41  A  883-  Snively  v.  Melzsell.  07  111. 
A.  366;  Lleht  v.  Jacobs,  188  Mass. 
208,  68  NE  799;  Hallows  v.  Fernle, 
L.  R.  8  Eq.  620:  Reynell  v.  Bprye,  1 
I>e  a.  M.  &  O.  660,  60  EngCh  SIO.  42 
Reprint  710. 

[a]  A  siaato  matorlal  nlMtate- 
ment  knowingly  made  with  intent  to 
Influence  another  Into  entering  into 
a  contract  is.  If  believed  and  relied 
on  by  the  latter,  a  ground  for  the 
rescission  of  the  contract.  Davis  v. 
Butler,  154  Cal.  623.  98  P  1047. 

as.  111.— Hicks  v.  Stevens,  121  111. 
186,  11  NE  241;  Ruff  v.  Jarrett,  94 
111.  47E;  Snively  v.  Melzsell.  97  111.  A 
365. 

Mass. — Safford  v.  Qrout,  120  Mass. 
20. 

Minn. — ^Burr  v.  WiUson.  ,22  Minn. 
206. 

Mo. — Saunders  v.  McClintock,.  46 
Ho.  A.  216. 

K.  T. — Strong  v.  Strong,  102  N.  T. 
69,  5  NE  799;  Morgan  v.  Skiddy,  62 
N.  T.  819.  .,    „     „ 

8.  C — Lebby  v.  Ahrens,  26  S.  C. 
275.   2  SE  887.  ^  ^    ^    .„ 

'Eag. — Peek  v.  Derry,  87  Ca>.  D.  541 


sonable  to  defend  an  action  brought  for  the  price 
of  goods  on  the  ground  that  the  seller  was  a  man 
of  immoral  character  as  to  maintain  that  a  contract 
was  voidable  by  reason  of  a  deceit  practiced  by  one 
party  but  in  no  way  affecting  the  judgment  of  the 
other.** 

[%  297]  (2)  Party  Sebing  on  His  Own  Jndft- 
aiant.  Where  the  party  does  not  rely  on  the  repr»- 
sentation,  as  where  he  either  does  not  believe  it  or 
relies  on  his  own  judgment  or  the  result  of  his  own 
inquiries  in  the  matter,  there  is  no  fraud  as  to 
him.***  A  ease  of  this  kind  arises  where  a  <  seller  of 
goods  knowingly  makes  false  representations  to  the 
buyer  as  to  their  quality,  but  the  buyer  in  making 
the  purchase  relies  on  a  test  of  their  quality  made 
of  a  sample  selected  by  him.*^  So  one  who  opn- 
tracts  for  the  purchase  of  real  estate  after  repire- 


[rev  on  other  grounds  14  App  Cas. 
887.  12  ERC  2B0];  Matter  of  Royal 
British  Bank,    3   De  G,   &  J,    887.    60 


EncCh  801.  44  Reprint  1317 

et.     Leake  Contr.  p  379. 

88.  XT.  S. — Slaughter  v.  Gerson,  13 
"Wall.  879.  20  L.  ed.  627;  Brady  v. 
Evans.  78  Fed.  668,  24  CCA  ^286; 
Columbian  Equipment  Co.  v.  .High- 
land Ave.,  etc.,  R.  Co.,  74  Fed.  920; 
Richardson  v.  Walton,  49  Fed.  888 
faff  61  Fed.  BSB.  9  CCA  604]. 

Cal.-.-Spink8  v.  Clark,  147  Cal.  489, 
82  P  45;  Colton  v.  Stanford.  82  Cal. 
361.  23  P  16,  16  AmSR  137;  Marriner 
V.  Dennison.  78  Cal.  202,  20  P  886. 

Fla. — Stephens  v.  Orman,  10  Fla.  9. 

Ga. — Boyce  v.  Watson,  20  Ga.  617. 

111. — Hooker  v.  Midland  Steel  Co., 
215  111-  444.  74  NE  446,  106  AmSR  170 
(aff  117  111.  A  441};  Hale  El.  Co.  v. 
Hale.  201  III.  181,  66  NE  249;  Hana 
V.  Reybum,  84  III.  638:  Tuck  v. 
Downing,  76  111.  71;  Hall  v.  Jarvis, 
66  in.  802. 

Ind. — Craig  v.  Hamilton.  118  Ind. 
565.  21  NE  216;  Hagee  v.  OrosBman, 
31  Ind.  228;  Gatllng  v.  Newell,  9  Ind. 
572 

Ky. — Salyer  v.  Salyer,  141  Ky.  648, 
133  SW  566:  Mechanics',  etc.,  Ins. 
Co.  v.  Floyd.  49  SW  648,  20  KyL, 
1538:  Franklin  First  Nat.  Bank  v. 
Forrf,  10  Ky.  Op.  261. 

Me. — Barrett  v.  Lewlston,  etc.,  R. 
Co..  110  Me.  24,  86  A  806. 

Md. — Busehman  v.  Codd,  62  Md. 
202;  Eny  v.  Stewart,  2  Md.  408. 

Mass. — Crehore  v.  Cr^hore,  97 
Mass.   380,  93  AmD  98. 

Mich. — Simpson  v.  Crane,  149  Mich. 
852.  110  NW  1081. 

Minn. — Humphrey  v.  Merrlam,  32 
Minn.  197,  20  NW  138. 

Miss. — ^Harris  v.  Ransom,  24  Miss. 
604. 

Mo. — Tounger  v.  Hoge,  211  Mo. 
444,  111  SW  20.  18  LRANS  94;  Priest 
V.  White.  89  Mo.  609,  I  SW  861;  An- 
drews v.   McPike.   86  Mo.   298;  Clark 


V.  Eklgar,  84  Ho.  lOS,  64  AmR  84; 
McLennon  v.  Slebel,  185  Mo.  A.  281. 
116  SW  484;  McNealy  v.  Bartlett.  128 
Mo.  A.  68.  99  SW  7eT;  Ring  v.  Chas. 
Voffel  Paint,  etc.,  Co.,  44  Mo.  A.  111. 

Nebr. — Murphey  v.  Illinois  Trust, 
etc..  Bank,  67  Nebr.  619.  77  NW  1102; 
Griswold  V.  Hasels,  62  Nebr.  64,  71 
NW  972;  Runge  v.  Brown,  23  Nebr. 
817.   87  NW  660. 

N.  T. — Bracket!  v.  Griswold,  112 
N.  T.  454,  20  NE  876;  Long  v.  War- 
ren. 68  N.  T.  426;  Becker  v.  Colonial 
L.  Ins.  Co.,  168  App.  Dlv.  382,  188 
NTS  491;  Eppley  v.  Kennedy.  131 
App.  Div.  1,  115  NTS  860  [rev  on 
other  grounds  198  N.  T.  849,  91  NE 
797];  Hart  v.  Walsh.  84  Misc.  421, 
146  NTS  286;  Lessynsky  v.  Ross,  36 
Misc.  662,  72  NTS  362. 

Or.— Abilene  Nat.  Bank  v.  Nodine. 
26   Or.    53,   37  P   47;   Kelley  v.  High-' 
Held.  16  Or.  277,  14  P  744.       , 

Tex. — Belton  Nat  Equitable  Soc. 
V.  Camp,  (Civ.  A)  184  SW  689: 
Kinchen  v.  Austin,  (Civ.  A.)  179  SW 
924 

Va. — I  Max  Meadow  Land,  etc.,  Co. 
V.  Brady,  92  Va.  71.  22  SB  846. 

W.  Va. — Ludington  v.  Renick,  7 
TV    Va     273 

Wis.^— Scliauer  v.  Bodenheimer,  160 
Wis.  650,  556,  187  NW  785  [cit  Cyc]; 
Fowler  v.  McCann,  86  Wis.  427,  66 
NW  1086;  Sheldon  v.  Davidson,  86 
Wis.  138,  66  NW  161;  Lee  v.  Burn- 
ham.  82  Wis.  209.  52  NW  255;  Van 
Trott  V.  Wiese,  86  Wis.  489;  Rlsch 
V.   Von   LHlienthal,   34   Wis.    250. 

Bng. — Peek  v.  Derry,  37  Ch.  D. 
641;  Edgington  v.  Fitsmaurice.  29  Ch. 
D.  469;  Smith  v.  Chadwlck,  20  Ch.  D. 
27;  Tatton  v.  Wade,  18  C.  B.  871,  86 
ECL  371,  189  Reprint  1413;  Attwood 
V.  Small,  6  CI.  &  F  232,  7  Reprint 
684;  Horsfall  v.  Thomas,  1  H.  &  C. 
90,  168  Reprint  813. 

Alta. — Toung  v.  Smith,  8  Alta.  L. 
266.  21  DomLR  97,  80  WestLR  642, 
7  WestWkly  1365. 

Man. — Alexander  v.  Enderton,  26 
Man.  82. 

N.  S. — McNaughton  v.  Hudson,  37 
N.  S.  191. 

[a]  niiurtiattoiia, — (1)  The  holder 
of  a  policy  of  life  Insurance  deter- 
mined to  surrender  it  and  obtain  its 
surrender  value,  at  the  same  time 
taking  a  new  policy.  For  the  pur- 
pose of  effecting  the  change  he  went 
to  the  office  of  the  agent  of  the  com- 
pany, where  he  was  examined  by  its 
physician  who  rejected  him  as  an 
applicant  for  new  Insurance  on  the 
ground  that  he  had  an  affection  of 
the  Tieart.  At  the  same  time  the 
physician  stated  to  him  that  the  dis- 
ease was  not  in  itself  dangerous  and 
would  not  cause  his  death  but  would 
prevent  him  from  obtaining  insur- 
ance in  any  other  company,  and  ad- 
vised him  to  retain  the  policy  he 
then  held.  The  insured,  however, 
surrendered  the  policy,  and  he  and 
his  wife,  who  was  tne  beneficiary, 
executed  a  release  thereof.  In  fact 
his  disease,  as  the  physician  knew, 
was  likely  to  cause  his  death  at  any 
time,  and  did  so  within  a  few  days 
thereafter.    It    was    held    that    the 


wife  could  not  avoid  the  release  he- 
cause  of  the  false  statement  made 
by  the  physician,  as  it  was  not  the 
inducement  to  its  execution;  nor  in- 
tended to  be  so,  although  if  thto 
physician  had  stated  the  truth  with^ 
In  his  knowledge  it  might  have  pre- 
vented the  surrender  of  the  poticy. 
Wagner  v.  Montpeller  Nat.  I*  Ins. 
Co.,  90  Fed.  896,  88  CCA  121.  (t)  It 
a  contract  by  defendants  to  pay  plklo- 
tiff  a  royalty  on  a  play  produced  by 
defendants  If  plaintiff  would  not  sue 
defendants  for  infringing  plaintiff's 
rights  in  certain  other  plays  was 
valid  when  made,  the  fact  that 
plaintiff  afterward  made  a  state- 
ment to  defendants  calculated  to 
convey  the  false  Impression  that  he 
had  a  copyright  on  th»  plays  in 
which  he  was  interested  would  not 
affect  the  validity  of  the  contract. 
Hart  V.  Walsh,  84  Misc.  421,  14« 
NTS  285. 

89.    Anson  Contr.  p  175. 

90u  V.  8. — ^Farrar  v.  Chttrchill, 
135  U.  S.  609,  10  set  771,  84  L.  •<. 
246;  Southern  Dev.  Co.  v.  Silva,  lU 
U.  a.  247,  8  set  881,  31  L.  ed.  678{ 
Marshall  v.  Hubbard.  117  U.  8.  4U, 
6  set  806,  29  L.  ed.  919:  Ulng  v. 
Wolfolk.  116  U.  S.  699,  6  SCt  485. «» 
L.  ed.  740;  Curran  v.  Smith,  149  Fed. 
946,  81  CCA  637. 

Ala. — Crooker  v.  White,  162  Ala. 
476,  60  S  227:  Darby  v.  Kroell,  tt 
Ala.  607,  8  S  384. 

Gs Reese   v.   Wyman,   9   Ga.   480. 

III.— Hooker  v.  Midland  Steel  CO., 
216  III.  444,  74  NE  446,  106  AmSR 
170;  Dady  v.  Condlt.  168  111.  511,  46 
NB  224;  Bartlett  v.  Blaine,  88  III., 26. 
86  AmR  846;  Fauntleroy  v.  Wilcox.  - 
80  111.  477. 

Ind. — Hagee  v.  QrossmJUi,  81  In4. 
223;  Denny  v.  Woods,  2  Ind.  A.  8<U. 
28  NE  443. 

Iowa. — Hubbard  v.  Weare,  79  Iowa 
678.   44   NW  916. 

Me. — Barrett  v.  Lewlston.  eta,  R. 
Co.,  110  Me.  24,  8S  A  806. 

Mich. — ^Pratt  v.  Burhans,  84  Mich. 
487,  47  NW  1064,  22  AmSR  708. 

ltinn.--Cobb  v.  Wright,  48  Minn. 
88,   44  NW  662. 

Miss. — ^Hall  V.Thompson,  9  Hiss.  401. 

Mo. — ^Tounger  v.  Hoge,  211  Mo. 
444,  111  SW  20,  18  LRAN3  94-  Wade 
v.  Ringo,  122  Mo.  322,  25  8W  tOl; 
Nicol  V.   Young,   68  Mo.  A.  448. 

N.  T.— Taylor  v.  Quest.  68  N.  T. 
262.  See  Schmalts  v.  Weed.  67  App. 
Div.  245,  68  NTS  212  (holding  re- 
liance not  shown). 

N.  C— Black  V.  Black.  110  N.  C. 
898,  14  SE  971;  Brown  v.  Gray,  61  N. 
C.  103.  72  AmD  563. 

Or. — ^Wlmer  v.  Smith,  22  Or.  469, 
30  P  416. 

Va. — Shoemaker  v.  Coke,  83  Va.  1, 
1  SE  887. 

W.  Va. — Pennybacker  v.  Laldley, 
83  W.  Va.  624,  11  SB  39. 

Wis. — Warner  v.  Benjamin,  (9 
Wis.  290,  62  NW  179. 

Eng. — ^Arkwright  v.  Newbold,  ,17 
C!h.  D.  801.  £» 

N.  8. — ^McNaughton  v.  Hudson^  ■#! 
N.  8.  191. 

91.    See  Sales  [86  Cyc  78]. 
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fleotations  and  statements  of  the  vendor  as  to  its 
eharaoter  and  value,  but  after  he  has  visited  and 
examined  it  for  himself  and  has  had  the  means  and 
oi^wrtunity  of  verifying  such  statements,  cannot 
avoid  the  contract  on  the  ground  that  they  were 
false  or  exaggerated."^  Where  a  party  submits  the 
determination  of  a  question  concerning  which  rep- 
resentations are  made  to  his  attorney,  such  fact  will 
tend  to  show  nonreliance  on  the  representations  of 
the  adverse  party .'^ 

[i  298]  (3)  Bepresentation  Known  to  Be  False. 
A.  representation  which  the  other  party  knows  to 
be  nntrue  cannot  have  induced  the  contract  or  have 
been  relied  on  by  him,  and  is  not  a  ground  for 
ayoiding  it." 

.  [i  299]  (4)  Lapse  of  Time.  The  fact  that  a 
oonsiderable  time  elapsed  after  a  representation  was 
made,  and  before  the  party  complaining  of  it  acted, 
does  not  necessarily  show  that  he  did  not  act  on  it.*' 

f  f  30(n  (6)  Bight  to  B,ely  on  Bepresentations— 
(|i)  In  OeneraL  There  are  certain  representations, 
known  as  "  dealer's  talk,"  on  Which  persons  are 
pot  supposed  to  rely,  and  which  cannot  be  set  up  as 

1  d9-    See     Vendor     and  .  Purchaser 
ta»  Cyc  1263]. 

AS.     Eppley   v.    Kennedy,    131    App. 

Dlv.    1,    116  NTS    360    [rev   on    other 

grounds  198    N.   T.    349,   91   NB   797]. 

84.     Ind. — Watson    Coal,    etc.,    Co. 

V.  Casteel,  68  Ind.  476. 

Ky. — Harper  v.  Cincinnati,  etc.,  R. 
Oo..  22  SW  849,  IE  KyL  223. 
.'  Me. — Berry    v.    Bakemon,    44    Me. 
164. 

Md. — Olckson    v.    Fowler,    114    Md. 
344,  79  A  &19;  Bly  V.  Stewart,  2  Md. 


fraud.  Of  this  character  are  repreeentationfl 
amounting  merely  to  commendatory  expressions  or 
exaggerated  statements  as  to  vahie,  prospects,  and 
the  like,  as  where  a  seller  puffs  up  the  value  and 
quality  of  his  goods,  or  a  man,  to  induce  another 
to  contract  with  him,  holds  out  flattering  prospects 
of  gain.  They  are  not  such  statements  as  reason- 
able men  are  in  the  habit  of  relying  on  in  making 
up  their  minds  to  enter  into  an  agreement,  and  do 
not  constitute  fraud."*  So  it  has  been  held  that 
representations  which  are  so  outrageous  that  the 
court  may  assume  them  to  be  false  without  proof 
will  not  vitiate  a  contract  on  the  ground  of  fraud.*^ 
[4  301]  (h)  Where  Means  of  Knowledge  Axe 
at  Hand.  Where  the  means  of  knowledge  of  the 
truth  of  the  representation  are  at  the  party's  band, 
he  will  be  presumed  to  have  had  such  knowledge, 
and  the  court  will  not  generally  relieve  him."  But 
while  this  rule  has  been  laid  down  generally  in  a 
number  of  cases  it  is  not  uniformly  followed.  On 
the  contrary  many  cases  hold  that  a  person  cannot 
«scape  the  consequences  of  a  deliberate  false  repre- 
sentation, made  with  intent  to  deceive,  and  which 


Ilch. — De   Grasae    v.    Verona   Mln. 
Co.,   186   Mich.  614,    152   NW  242. 

~  "■  ~"  7    Miss. 

6    Miss. 


'  Mlw.— Bell   v.   Henderson, 
Ul;    Anderson    v.    Burnett, 
1^6,  26  AmD  426. 
«  jiov— Hayes    v.    Sheffleld    Ice    Co., 
(A.)  168  SW  294. 

.  N.  Y. — Chrysler  v.  Canaday,  90  N. 
T.  273,  43  AmR  166;  Hunt  v.  Singer, 
»  £)aly  209;  Rich  v.  Mayer,  7  NTS 
69  [aril  8  NYS  9521. 
.  .  N.  C. — Lieonard  v.  Southern  Power 
Co.,-  166  N.  C.  10,  70  SE  1061;  Foy  v. 
Haughton.  83  N.  C.  467. 
.  Or.— Kelley  v.  Hlghfleld,  16  Or. 
177.  14  P  744. 

Hng.— Dyer  v.  Hargrave,  10  Ves. 
Jr.  606,  32  Reprint  941. 
.  [a]  Zllnstxatlon^— A  farm  was 
sold  under  the  description  of  being 
In  a  "ring  fence,"  but  it  appeared 
that  the  purchaser  saw  the  farm  be- 
fore the  purchase,  had  lived  In  the 
neighborhood,  and  must  have  known 
'WlMther  it  did  lie  in  a  ring  fence  or 
not.  It  was  held  that  he  was  liable 
on. the  contract,  notwithstanding  the 
farm  was  so  misdescrlbed.  Dyer  v. 
Haqrrave,  10  Ves.  Jr.  506,  32  Reprint 
941. 

..  M>  Reeve  v.  Dennett,  146  Mass. 
23.  11  NE  938  (holding  that,  where 
It  -appeared  that  a  person  made  false 
Tepreaentations  as  to  the  value  of 
shares  of  stock  for  the  purpose  of 
'Inducing  another  to  buy  the  same,  it 
could  not  be  said  as  a  matter  of  law 
that  such  representations  could  not 
ha-ve  continued  to  operate  In  plain- 
tUTs  mind  and  to  Influence  him  In 
purchasing  stock  eleven  months 
afterward). 

:'.  M.  U.  S. — Southern  Dev.  Co.  v. 
Silva,  126  U.  S.  247,  8  SCt  881,  31  L. 
ed.  678;  Bry  Block  Mercantile  Co.  v. 
Columbia  Portrait  Co.,  219  Fed.  710, 
136  CCA   382. 

Ala. — Lockwood    v.    Fltts.    90    Ala. 
16t),  7  S  467. 

Ark. — Wilson  v.  Strayhom,  26  Ark. 
18;  Hawkins  v.  Campbell,'  6  Ark.  613. 

III.— Dlllman     v.     NadlehoBer,    119 
111.  667.  7  NE  88. 

Ind.— Catling  v.  Newell,  9  Ind.  672. 

Kan.rr-Burns  v.  Mabannah,  39  Kan. 


87.  17  P  319. 

Md. —  Hughes     ■^ 
Co.,  34  Md.  316. 

Mass.— Demlng 


Antletam 
Darling, 


Mfg. 


„-      148 

Mass.  604.  20  NB  107.  2  L,RA  743; 
Kimball  v.  Bangs,  144  Mass.  321.  11 
NE  113. 

Mich. — Jackson  v.  Collins,  39  Mich. 
667. 

Okl.— Cllft  V.  Hart,  160  P  912. 

Va. — ^Worrell  v.  Kinnear  Mfg.  Co., 
103  Va.  719.  49  SB  988,  2  AnnCas  997. 

See  also  Sales  [36  Cyc  711:  Vendor 
and  Purchaser  [39  Cyc  1268]. 

97.  Peterson  v.  Hoftieser,  36  S.  D. 
101.   160   NW  934. 

98.  U.  S. — Slaughter  v.  Gerson.  13 
Wall.  379,  20  L..  ed.  627;  Burk  v. 
Johnson,  146  Fed.  209,  76  CCA  667; 
Smith  V.  Curran,  138  Fed.  160;  II- 
Ungworth  v.   Spaulding,   43  Fed.  827. 

Ala. — Capital  Securities  Co.  v.  Gil- 
mer, 190  Ala.  340,  67  S  268;  Metro- 
politan Li.  Ins.  Co.  V.  Goodman,  10 
Ala.  A.  446,   66  S  449. 

Arl«. — Smith  v.  Mosbarger,  18 
Aria.   19,  166  P  79. 

Ark. — Delaney  v.  Jackson,  96  Ark. 
131,  128  SW  869;  Cook  v,  Bagnell 
Timber  Co.,  78  Ark.  47,  94  SW  696, 
8  AnnCas  261;  Dugan  v.  Cureton,  1 
Ark.   31.  31  AmD  727. 

Cal. — Lee  v.  McClelland,  120  Cal. 
147,  62  P  300;  Blen  v.  Bear  River, 
etc..  Water,  etc,  Co.,  20  Cal.  602,  81 
AmD  132.  ^     „ 

D.  C. — Sanders  v.  Lyon,  9  D.  C. 
462. 

Fla. — Stephens  v.  Onnan,  10  Fla.  9. 

Ga. — Hunt  v.  Hardwlck,  68  Oa. 
100;  Thomson  v.  McLaughlin.  18  Ga. 
A.    334,    79    SB  182. 

Ida. — Nelson  v.  Hudgel,  23  Ida. 
327.   130  P  85. 

111. — Moore  V.  Recek,  163  III.  17, 
44  NE  868. 

Ind. — Foley  v.  Cowglll.  5  Blackf. 
18,  32  AmD  49;  Paxton-Eckman 
Chemical  Co.  v.  Mundell,  (A,)  112 
NE  546. 

Iowa. — Carper  v.  Rldpath,  168 
Iowa  22, '149  NW  841;  Mansfleld  v. 
Watson,  2  Iowa  111. 

Ky. — Marshall  v.  Peck,  1  Dana 
609;  Moore  v.  Turbeville,  2  Bibb  602, 
S  AmD  642. 

La. — Exchange  Bank  v.  Williams, 
120  La.  901,  46  S  936;  Watson  v. 
Planters'   Bank,   22   La.  Ann.  14. 

Mass. — Poland  v.  Brownell.  131 
Mass.  138.  41  AmR  215. 

Minn. — ^Brooks  v.  Hamilton,  16 
Minn.  26. 

Mo. — Cornwall  v.  McFarland  Real 
Est.  Co.,  160  Mo.  877,  61   SW  736. 

Mont. — Grlndrod  v.  Anglo-Amer- 
ican Bond  Co..  34  Mont.  169.  86  P 
891 

N.    J.— Pldcock  V.    Swift,    61    N.    J. 


Bq.  406,  27  A  470  [aft  tt  N.  J.  Bq. 
238.  34  A  1135]. 

N.  T. — Long  T.  Warren,  68  N.  T. 
426  [crlt  however  in  Schumaker  v. 
Mather.  133  N.  Y.  690.  30  NE  758. 
and  Albany  City  Sav.  Inst.  v.  Bur- 
dick.  87  N.  T.  401;  Schmalts  v.  W^eed. 
57  App.  Div.  246,  68  NTS  218;  "Wil- 
liams v.  Dalker,  33  Misc.  70,  68  NTS 
348  [aff  63  App.  Div.  614  mem.  71 
NTS  247  mem];  Starr  v.  Bennett.  6 
Hill   303. 

N.  C. — Leonard  v.  Southern  Power 
Co.,  166  N.  C.  10.  70  SE  1061. 

Pa. — Phlpps  v.  Buckman,  30  Pa. 
401. 

Porto  Rleo. — ^Trublard  v.  Trujlllo, 
7  Porto  Rico  Fed.  122. 

S.  C. — Montgomery  v.  Scott.  9  S.  C. 
20,  30  AmR  1. 

S.  D. — ^Winter  v.  Johnson,  27  S.  D. 
512.  ISl  NW  1020. 

Vt. — HcDanlels  v.  Rutland  Bank. 
29  Vt.  230.  70  AmD  406;  WllUamB  v. 
Hicks,  2  Vt.  36,   19  AmD  693. 

Va. —  Rowland  Lumber  Co.  v. 
Ross.   100   Va.   276,   40   SE  922. 

Wis. — Mosher  v.  Post,  89  Wis.  602. 
62  NW  516. 

Eng. — Bayly  v.  Merrel,  Cro.  Jac. 
386,  79  Reprint  S31. 

Can. — Bell  v.  Macklln,  15  Can.  S. 
C.  676. 

Ont. — Crooks  v.  Davis,  6  Grant  Ch. 
(U.  C.)    317. 

"Where  the  means  of  knowledge 
are  at  hand  and  equally  available  to 
both  parties,  and  the  subject  of  pur- 
chase Is  alike  open  to  their  inspec- 
tion. If  the  purchaser  does  not  avail 
himself  of  these  means  and  oppor- 
tunities, he  will  not  be  heard  to 
say  that  he  has  been  deceived  by 
the  vendor's  misrepresentations.'* 
Slaughter  v.  Gerson,  13  Wall.  (tJ.  S.) 
379,  383,  20  U  ed.  627. 

"If  he  [the  defendant]  did  not 
know  they  were  being  made,  it  is  be- 
cause he  shut  his  mind,  so  as  not  to 
perceive  what  he  knew  he  ^ould 
perceive  If  he  kept  it  open.  .  .  . 
It  Is  a  principle  of  sound  law.  as 
well  as  &l  good  morals,  that  a  man 
who  shuts  his  eyes  to  avoid  seeing 
what  he  believes  he  will  see  If  he 
keeps  them  open,  shall  be  held  to 
have  seen  what  he  would  have  seen 
had  he  not  shut  them."  Pldcock  v. 
Swift.  61  N.  J.  Eq.  405.  422,  27  A  470 
[aff  63  N.  J.  Bq.  238,  84  A  1135]. 

[a]  XUnstratiOBS. — (1)  Where  a 
person    Induced    another    to      carry 

foods  for  him  at  so  much  per  hun- 
red  weight  by  a  false  statement  of 
the  weight  of  the  goods,  it  was  held 
no  fraud,  because  the  carrier  might 
have  ascertained  the  correct  weleht 
for  himself.  Bayly  v.  Merrel.  Cro. 
Jac.  386,   79  ReprlnVSSl.      (2)  Where 
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did  deceive,  by  showing  that  the  other  party  had 
the  opportunity  to  ascertain  the  truth  for  himself." 
And  certainly  when  false  representations  are  made 
t>y  one,  and  the  other  has  not  equal  facilities  for 
ascertaining  the  truth,  he  has  a  right  to  .rely  <{n 
them,  and  his  neglect  to  investig^ate  does  not  affect 
his  rights.'  So  a  person  has  a  right  to  rely  on  a 
statement  made  by  the  other  party  as  to  a. matter 
within  the  latter 's  knowledge,  where  the  only  other 
information  obtainable  would  be  a  statement  of  an- 


other.* In  general  where  a  misrepresentation  has 
in  fact  been  made,  the  burden  of  proof  lies  on  the 
person  making  it  to  show  not  only  that  the  other 
person  had  the  means  of  information,  but  also  that 
he  relied  on  his  own  information  or  judgment  and 
was  not  in  fact  misled  by  the  misrepresentation,* 
unless  it  was  understood  that  the  other  party  should 
make  an  investigation  and  act  on  his  own  judg- 
ment.* 

[4  302]    j.   Damage  Most  Be  Shown.    As  in  an 


a  dredging  company  offered  to 
dredge  a  channel  for  a  lumber  com- 
pany to  a  proposed  site  for  a  lumber 
shed,  and  the  latter  acknowledgred 
receipt  of  the  Md  for  the  digKine  of 
a  channel  six  hundred  feet  long  and 
forty  feet  wide,  and  It  appeared  that 
the  whole  environment  and  physical 
conditions  of  the  proposed  channel 
were  obvious  and  open  to  Inspection, 
a.  claim  by  the  dredging  company 
that  It  was  misled  by  the  lumber 
company's  misrepresentations  as  to 
the  locality  and  the  depth  of  the 
water  at  such  point  could  not  be 
sustained.  Rowland  Lumber  Co.  v. 
Ross.  100  Va.  ITS,  40  SB  922.  <8) 
One  proposing  to  buy  an  Interest  in 
a  business  and  a  stock  of  goods,  and 
having  ample  opportunity  to  exam- 
ine and  investigate,  may  not  rely 
on  the  seller's  representations  as  to 
the  value  of  the  goods  or  the  extent 
of  the  business.  Poland  v.  Brow- 
nell.   131  Mass.  138.  41  AmR  216. 

99.  U.  S. — Strand  v.  Orlfflth,  97 
Fed.  864.  38  CCA  444;  HcAllster  v. 
Barry,  IE  F.  Cas.  No.  8.656,  Brunn. 
Coll.   Cas.   24,   8   N.  C.  478. 

Ala. — Burroughs  v.  Paclflc  Ouano 
Co..  81  Ala.  266,  1  S  812. 

Ark. — Graham  v.  Thompson,  55 
Ark.  296,  18  SW  68,  29  AmSR  40: 
G&mmill  V.  Johnson,  47  Ark.  835,  1 
SW   610 

Cal. — ^Hanseom  v.  Drullard,  79  Cal. 
234.  21  P  786;  Brandt  v.  Krogh,  14 
Cal.  A.  39,  111  P  276;  Blchelberger 
V.  Mills  Land,  etc.,  Co.,  9  Cal.  A.  628. 
100  P  117. 

111. — L.add  V.  Pigott.  114  IlL  647.  2 
HE  503;  Linlngton  v.  Strong,  107  111. 
295;  Kenner  v.  Harding,  8S  111.  264, 
28  AmR  615;  I>ovelana  v.  Lindsay, 
137  111.  A.  644;  Buckley  v.  Acme 
Food  Co..  113  111.  A.  210. 

Ind. — Ledbetter  v.  Davis,  121  Ind. 
119.  22  NE  744;  Cross  v.  Herr,  96 
Ind.  96;  Hagee  v.  Grossman,  31  Ind. 
223;   Matlock  v.  Todd.  19  Ind,  130. 

Iowa. — Sutton  v.  Oreiner.  169  NW 
268;  Brett  v.  Van  Auken,  99  Iowa  568, 
68  NW  891;  Clark  v.  Ralls,  24  NW 
567:  Hale  v.  Philbrlck.  42  Iowa  81. 

Kan. — Westerman  v.  Corder,  86 
Kan.  239,  119  F  868,  39  L.RAN3  600, 
AnnCasl913C  60. 

Mass. — Lewis  v.  Jewell,  151  Mass. 
346,  24  NE  62,  21  AmSR  464. 

Mlcb. — Jackson  v.  Collins,  39  Mich. 
667. 

Minn.— Shrimpton  v.  Philbrlck,  63 
Minn.  366,  66  NW  661;  Krickson  v. 
Fisher.  61  Minn.  300,  63  NW  638; 
Redding  v.  Wright,  49  Minn.  322,  61 
NW  1056;  Maxfleld  v.  Schwarts,  46 
Minn.  160.  47  NW  448,  10  LRA  606; 
Porter  v.  Fletcher,  26  Minn.  493;  Burr 
V.  Wlllson  22  Minn.  20*. 

Mo. — Forman  v.  Davis,  229  Mo.  52, 
129  SW  221;  Davis  v.  Forman,  229 
Mo.  27.  129  SW  21SjCottrlU  v.  Krum, 
100  Mo.  397,  13  SW  753,  18  AmSR 
549;  Neuman  v.  Friedman,  166  Mo.  A. 
142.  136  SW  261. 

Nebr.- — Abts  Co.  v.  Cunningham,  96 
Nebr.  886,  148  NW  1036. 

N.  Y. — ^Baker  v.  Lever,  67  N.  T. 
304,  23  AmR  117;  Mead  v.  Bunn,  82 
N.  T.  275;  Electrical  Audit,  etc..  Co. 
V.  Greenberg.  66  Misc.  614,  107  NTS 
110:  Strauss  v.  Welsbach  Gas  Lamp 
Co..  42  Misc.  184,  86  NTS  367. 

N.  C. — White  Sewing  Mach.  Co.  v. 
Bullock,  161  N.  C.  1.  76  SE  634; 
Leonard  v.  Southern  Power  Co.,  165 
N.  C.  10,  70  SE  1061;  Walsh  v.  Hall, 
66  N.  C.  233. 

N.  D. — Fargo  GaSj  etc,  Co.  v.  Pargo 
Gas,  etc,  Co.,  4  N.  D.  219.  59  NW 
1066.   87   LRA  693. 
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Okl. — Cbisum    V.    Hugging 
1146. 

Or. — Davis  v.  Mitchell,  72  Or.  166, 
142  P  788 

Tenn. — Perkins  v.  McGavock,  Cooke 
415. 

Tex. — Maryland  Fidelity,  etc..  Co. 
V.  Anderson.  (Civ.  A.)  189  SW  346; 
Hammel  v.  Benton,  (Civ.  A.)  162  SW 
84;  Gypsum  Co.  v.  Shields,  (Civ.  A.) 
108  SW  724. 

Vt— Crorapton  v.  Beedle,  83  Vt.  287, 
75  A  331,  SO  LRANS  748.  AnnCas 
191 2A  399;  Chamberlin  v.  Puller,  69 
Vt.  247,  9  A  882;  Kendall  v.  Wilson, 
41  Vt   667. 

Va. — Cupp  V.  Lester,  104  Va.  360, 
51  SE  840;  Wilson  V.  Carpenter.  91 
Va.    183,    21   SE   243,   50  AmSR  824. 

Wash. — Tacoma  v.  Tacoma  Light, 
etc.,  Co.,  17  Wash.  458,  60  P  66;  Rath- 
bone  V.  Frost,  9  Wash.  162,  87  P  298. 

Wis. — Mosher  v.  Post.  89  Wis.  602. 
62  NW  616;  Warder  v.  Whitish.  77 
Wis.  430,  46  NW  640;  HoClellan  v. 
Scott,  24  Wis.   81. 

Eng. — ^Aaron's  Reefs,  Ltd.  v.  Twlss, 
[1896]  A.  C.  273;  ReyneU  v.  Sprye,  1 
be  G.  M.  &  G.  660,  60  EngCh  610,  42 
Reprint  710. 

Man. — Watson  Mfg.  Co.  v.  Stock,  6 
Man.  146. 

"While  the  law  does  require  of  all 
parties  the  exercise  of  reasonable 
prudence  In  the  business  of  life,  and 
does  not  permit  one  to  rest  indiffer- 
ent in  reliance  upon  the  Interested 
representations  of  an  adverse  party, 
still,  as  before  suggested,  there  is  a 
certain  limitation  to  this  rule,  and, 
as  between  the  original  iwrties  to  the 
transaction,  we  consider  that  where 
It  appears  that  one  party  has  been 
guilty  of  an  intentional  and  deliber- 
ate fraud,  by  which,  to  his  knowl- 
edge, the  other  party  has  been  mis- 
led, or  Influenced  in  his  action,  he  can 
not  escape  the  legal  consequences  of 
his  fraudulent  conduct  by  saying 
that  the  fraud  might  have  been. dis- 
covered had  the  party  whom  he  de- 
ceived exercised  reasonable  diligence 
and  care."  Llnlngton  v.  Strong,  107 
111.   295,   802. 

r^a]  In  Oeorgla  under  the  civil 
code  confldential  relations  authoriz- 
ing a  contracting  party  to  rely  on 
the  other's  representations  arise 
where  one  Is  so  situated  as  to  exer- 
cise a  controlling  Influence  over  the 
other,  or  where  the  law  because  of 
mutual  confidence  requires  the  ut- 
most good  faith.  Boykln  v.  Franklin 
L.  Ins.  Co.,  14  Ga.  A.  666,  82  SE  60. 

1.  U.  S. — Hingston  v.  L.  P.  &  J.  A. 
Smith  Co..  114  Fed.  294,  52  CCA  206. 

Ala. — Pierce  v.  Wilson,  34  Ala.  696. 

Cal. — WlUey  v.  Clements,  146  Cal. 
91,  79  P  850. 

D.  C. — Clark  v.  Harmer,  9  App.  1. 

111. — Hicks  V.  Stevens,  121  111.  186, 
11  NB  241;  Bndsley  v.  Johns,  120  111. 
469,  12  NE  247,  60  AmR  672;  Ladd  v. 
Pigott,   114  111.  647,  2  NE  503. 

Iowa. — Wateon  v.  Brown,  118  Iowa 
308,  86  NW  28;  Hale  v.  Pbilbrick,  42 
Iowa  81.  „     ^ 

Kan. — Westerman  v.  Corder,  86 
Kan.  239,  119  P  868,  39  LRANS  600, 
AnnCaal913C  60. 

Mass. — David  v.  Park,  103  Mass. 
501. 

Mich. — Jackson  v.  Armstrong,  60 
Mich.  65.  14  NW  702;  Eaton  v.  Win- 
nie, 20  Mich.  166,  4  AmR  377. 

Mo. — CottrlU  v.  Krum,  100  Mo.  397, 
13  SW  753.  18  AmSR  649. 

Nebr. — Abts  Co.  v.  Cunningham.  95 
Nebr.  886,  146  NW  1036. 

N.  H. — Stewart  v.  Stearns,  68  N.  H. 
99,   66   AmR  496. 


N.  T. — Dambmann  v.  Schultlng.  75 
N.  T.  66;' Mead  v.  Bunn,  32  N.  Y.  275. 

Pa. — Sutton  V.  Morgan,  158  Pa.  204, 
27  A  894.  38  AmSR  841;  Lake  v.. 
Weber,   6  Pa.  Super.  42. 

Tex. — Jones  .v.  Jones,  2  Tex.  A.  Civ. 
Cas.  »  3. 

Vt.— Kendall  v.  Wilson,  41  Vt.  687. 

W.  Va. — Engeman  v.  Taylor,  46  W. 
Va.  669.   33  SB  922. 

Wis. — Warder  v.  Whitish.  77  Wlft 
430.   46   N   540. 

Eng. — Dobcll  V.  Stevens,  3  B.  &  C 
623,  10  ECL  283,  107  Reprint  864: 
Rawlins  v.  Wickham,  3  De  G.  &  J. 
304,  60  EngCh  237,  44  Reprint  1286. 
See  Lysney  v.  Setby.  2  Ld.  Raym. 
1118,  92  Reprint  240  (where  the  ven- 
dor of  a  reversionary  estate  repre- 
sented the  rents  to  be  greater  than 
they  In  fact  were,  and  the  purchaser 
bought  on  the  faith  of  such  repre- 
sentation without  inquiring  of  the 
tenants,  it  was  held  that  the  vendor 
was  responsible  for  the  misrepre- 
sentation). 

[a]  Xllnstratloiui. — (1)  Where  K 
person  negotiating  for  the  purchase 
of  an  invention  from  the  Inventor 
knew  nothing  about  the  facts,  and 
had  no  ready  means  of  information, 
and  the  invention  could  not  be  prop- 
erly tested  except  by  experts,  it  was 
held  that  he  had  a  right  to  rely  on 
the  inventor's'  representation  as  .to 
the  valtie  of  the  invention.  Hicks  v. 
Stevens,  121  111.  186,  11  NE  241.  (2) 
A  party  making  a  contract  to  dredge 
a  harbor,  being  some  distance  from 
the  harbor  at  the  time,  was  entitled 
to  rely  on  the  representations  of  the 
other  party  who  had  done  a  portion 
of  the  work  and  had  had  access  to 
the  chart  showing  soundings  as  tb 
the  thickness  of  the  rock  to  be  to- 
moved  and  was  not  required  to  fn- 
vestigate  himself.  Hingston  y,  L.  P. 
Smith,  etc.,  Co.,  114  Fed.  294.  62  CCA 
206. 

0.  C>Id  Colony  Trust  Co.  v.  Da^ 
buque  Light,  etc,  Co.,  89  Fed.  794.-  ' 

3.  Batson  v.  Alexander  City  Bank, 
179  Ala.  490.  60  S  318;  White  Sewillg 
Mach.  Co.  V.  Bullock.  161  N.  C.  1,  7« 
SB  684;  Grosh  V.  Ivanhoe  Land,  etc, 
Co.,  96  Va.  161,  27  SB  841.  And  M* 
Leake  Contr.  p  887. 

4.  Munkres  v.  McCasklU,  64  Han. 
516,  68  P  42;  Leckle  v.  Stuart.  84  N. 
S.  140. 

[a]  Zllnatratioaw— Where,  in-  an 
agreement  for  the  sale  of  propertys- 
it  is  expressly  stipulated  that  the 
contract  when  ~  made  shall  not  be 
binding  on  the  parties  thereto,  but  iB 
made  subject  to  an  investigation  tif 
the  property  of  one  pcu-ty  by  the 
other,  and  is  to  depend  on  the  re^ 
suit  of  such  investigation  proving 
satisfactory  to  the  other  party,  the 
party  so  agreeing  to  make  investiga- 
tion assumes  the  responsibility  of 
making  such  full  and  complete  exam- 
ination of  the  property  as  he  may 
desire  in  order  to  satisfy  himself  as 
to  the  truth  or  falsity  of  the  repre- 
sentations made  by  the  other  party, 
and  the  advisability  of  making  the 
exchange;  and  if  after  making  an  ex- 
amination of  the  property  he  signifles 
his  satisfaction  therewith  by  closing 
the  trade  and  exchanging  title 
papers,  he  cannot  rescind  the  con- 
tract on  the  ground  that  he  was  In- 
duced to  make  it  in  reliance  on  the 
false  representations  of  the  other 
party  made  to  induce  the  trade,  un- 
less some  fraud  was  practiced  on  him 
by  such  other  party  which  prevented 
his  making  a  full,  fair,  and  complete 
examination   of  the  property.     Man- 
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aetion  for  deceit,*  so  also  in  order  to  avoid  a  «ion- 
traet  for  false  representations,  it  is  essential  that 
the  party  complaining  shall  have  been  prejudiced 
or  injured  by  the  fraud,"  but  it  is  not  necessary 
that  the  damage  or  prejudice  be  monetary.'  Under 
the  general  inle  it  has  been  held  that  a  purchaser 
cannot  recover  damages  for  fraud  when  goods  pur- 
chased were  worth  the  amount  paid,^  and  that  a 
person  cannot  avoid  a  security  which  he  has  given 
for  a  debt  dearly  due  because  he  was  induced  to 
give  it  by  the  false  representations'  of  the  cred- 
itor, made  in  ignorance  of  the  facts,  rather  than 
from  a  settled  purpose  to  deceive.*  It  has  also  been 
held  that  a  representation  that  was  false  at  the 
time  it  was  made,  but  which  by  a  change  of  cir- 
cumstancee  had  become  a  true  representation  at  the 
time  it  was  acted  on,  cannot  be  set  up  as  consti- 
tating  fraud  ;^''  but  there  are  also  decisions  holding 
that  the  contract  is  void  ab  initio.'* 


[i  303J  S.  Eir«et  of  Fnud— a.  OontrMt  Void- 
able and  Not  Void.  On  discovering  the  fraud  by 
which  he  was  indmsed  to  enter  into  a  contract,  the 
party  defrauded  may  elect  whether  he  will  treat 
th,e  contract  as  binding  or  refuse  to  be  bound,  by  it; 
but  until  he  so  elects  it  continues  valid.  An  agree- 
ment procured  by  fraud  is  voidable  and  not  void." 
As  far. as  the  guilty  party  is  concerned,  however, 
the  contract  is  void." 

Sabgeqnent  contracts.  Where  there  has  been  no 
intervening  discovery  of  the  fraud,  fraud  in  an 
original  contract  will  vitiate  a  contract  entered 
into  in  modification  of  or  substitution  therefor." 

Who  may  assert  fraud.  Fraud  defeating  liability 
under  a  contract  may  be  set  up  only  by  the  injured 
party.*' 

Stipnlationfl  in  contract.  Where  the  execution  of 
a  contract  is  produced  by  fraud,  a  party  is  not 
bound'  by  any  clause  therein  precluding  him  from 


Kres  ▼.  McCasklll,  64  Kan.  6K,  «g-P 

8.    «e«  Fraud  [20  Cyc  42], 

6l  Ala. — Baker  t.  Ijehman.  186 
Ala.  493.  497,  65  S  321  [cit  Cyc]: 
Bomar  v.  Rosser,  131  Ala.  216.  SI  S 
4S0. 

Cal— Allen  v.  Qorrill.  92  P  1017: 
Spreckela  v.  Gorrin,  162  Cal.  383.  92 
P  1011;  London,  etc..  Ins.  Co.  v. 
lilebea,  105  Cal.  203.  38  P  691;  Mar- 
rlner  v.  Dennlson,  78  Cal.  302,  20  P 
386:  Morrison  v.  Lods,  89  Cal.  381; 
Eilchelbertrer  v.  Mills  Land,  etc.,  Co., 
t  Cal.  A.  628,  100  P  117. 

Oa. — Bowen  v.  Waxelbaum,  2  Oa. 
A.  621.  68  SB  784. 

iIL— Schubart     v.      Chicago      Qaa 
Ught,  etc,  Co..  41  111.  A.  181. 
.La. — Piedmont    Tin     Mln.    Co.     v.' 
ueyman.  7  Ua.  A.  (Orleans)  400. 

Mich.-— Johnson  v.  Seymour,  79 
Mioh.   166,   44  NW  344. 

Minn.— Alden  v.  Wright  47  Minn. 
286,  49  NW  767. 

'  Mont. — Power  v.  Turner,  87  Mont. 
621,    87    P    960;    Lindsay   T.    Kroeger, 

87  Mont.  231,  96  P  889. 

Nebr. — Lorenxen  v.  Kansas  City 
IDV.  Co.,  44  Nebr.  99.  62  NW  231. 

K.  D.— Nelson  v.  Grondahl,  12  N.  D. 
180,  86  NW  299. 

.Or.— McMillan  v.  Batten,  62  Or.  218, 
M  F  676. 

Tex. — Moore  v.  Cross,  87  Tex.  667, 

88  8W  1061;  Commonwealth  Bond- 
ing, etc.,  Ins.  Co.  V.  Bomar,  (Civ.  A.) 
1<»   SW  1060.  

[a]  XUMrtiAtloaa. — (1)  Where  by  a 
fraudulently  procured  contract  a  pe- 
cuniary obligation  is  incurred  by  the 
defrauded  party,  such  obligation  in 
a  sufllcient  damage  to  entitle  him  to 
rescind.  Bdward-  Thomson  Co.  v. 
Schroeder,  181  Minn.  126,  1E4  NW 
782.  (2)  Wbere  a  person  purchased 
an  interest  in  a  patent  on  the  repre- 
«entation  to  him  that  certain  other 
persons  had  or  would  purchase  in- 
terests and  Join  in  the  organisation 
of  a  company  to  put  it  on  the  n>ar- 
ket  and  they  failed  to  do  so,  but  the 
evidence  showed  that  other  persons 
of  equal  responsibility  did  purchase 
interests,  it  was  held  that  unless  the 
alleged  representation  resulted  In 
damages  he  could  not  avoid  paying 
the  consideration.  Bomar  v.  Rosser, 
131  Ala.  216.   31  S  430. 

T.  Barnes  v.  Century  Bav.  Bank, 
149  Towa  367,  128  NW  641.  See  Fox 
V.  Tabel,  68  Conn.  397,  84  A  101 
(where  person  was  induced  to  con- 
tract with  person  other  than  one 
intended). 

8.  See  Bales.  t86<3yc  «7]. 

9.  Langdon  v.   Roane,   6  Ala.   618, 

Ul  Johnson  v.  Seymour,  79  Mich. 
166,  44  NW  344;  Ship  v.  CrossklU,  L. 
R.  10  Ba.  78.  See  also  Beard  v. 
Bllley,  8  Colo.  A.  479,  34  P  271  (where 
the  representation  was  that  an  exten- 
sion or  a  lease  had  been  secured,  and 
It  In  fact  had  not  yet  been  tndoraed 


on  the  lease). 

[a]  ZUiistratlons. — (1)  A  sale  could 
not  be  avoided  by  the  purchaser  be- 
cause of  the  seller's  false  represen- 
tation that  there  was  no  mortgnge 
thereon,  .  where  the  seller  had  the 
mortgage  released  as  soqn  sis  his  at- 
tention was  called  to  it.  Johnson  v. 
Seynfour,  79  Mich.  166,  44  NW  344. 
(2)  Where  a  company  Issued  a  pros- 
pectus falsely  representing  that  more 
than  half  the  capital  had  already 
been  subecrlbed,  by  which  represen- 
tation a  person  was  induced  to  apply 
for  shares,  the  representation  not  be- 
ing true  at  the  time  the  prospectus 
was  issued  but  having  become  true 
at  the  time  of  his  application,  there 
was  no  misrepresentation  entitling 
him  to  relief.  Ship  v.  Crosskill,  L. 
R.  10  Eq.  78. 

11.  Stevenson  v.  Marble,  84  Fed. 
23  [app  dism  90  Fed.  880  mem,  32 
CCA  609  mem):  Merritt  v.  Robinson, 
86  Ark.  483;  Thomas  v.  Coultas,  76 
111.  493. 

[a]  ZUoatration. — If  the  vendor  of 
mortgaged  goods,  knowing  of  the 
mortgage,  conceals  it  from  the  pur- 
chaser, the  purchaser  may,  on  dis- 
covering the  fraud,  treat  the  contract 
as  void  and  rescind  it  by  returning 
or  otTering  to  return  the  property  and 
demanding  tliat  given  In  exchange 
for  It;  and  the  vendor  cannot  defeat 
his    right    to    rescind    by    afterward 

?irocurTng  a  release  of  the  property 
rom  the  mortgage.  Merritt  v.  Robin- 
son, 85  Ark.  483;  Thomas  v.  Coultas, 
76  111.  493.  See  also  Stevenson  v. 
Marble,  84  Fed.  23  iapp  dism  90  Fed. 
830  mem,  32  CCA  609  memj  (where 
the  seller  of  stock  and  honds  of  a 
corporation  falsely  and  fraudulently 
represented  that  the  mortgage  se- 
curing the  stock  was  a  first  and  only 
mortgage,  and  It  was  held  that  he 
could  not  defeat  the  buyer's  suit  to 
rescind  the  contract  by  showing  that 
after  the  suit  was  brought  he  paid 
otF  and  procured  the  cancellation  of 
the  prior  encumbrances). 

la.  U.  B. — Foreman  v.  Blgelow,  9 
F.  Cas.  No.   4.934,  4   Cliff.   608.      _ 

111. — Hooker  v.  Midland  Steel  Co., 
215  111.   444,  461,  74  NE  445,  108  Am 

gT>     170 

Ind.— Jarrett  v.  Cauldwell,  47  Ind. 
A.  478,  94  NE  790. 

Iowa. — ^Eldorado  Jewelry  Co.  v. 
Darnell,  136  Iowa  665,  113  NW  844, 
124  AmSR  809:  Richards  v.  Calhoqn 
County  School  Tp.,  132  Iowa  612,  109 
NW  1098.  ,  .,   „ 

Kan. — ^Myton  v.  Thurlow.  23  Kan. 
212 

Ky.— Western  Mfg.  Co.  v.  Cotton, 
126  Ky.  749,  104  SW  758,  31  KyL 
1130,  12  LRANS  427;  Smith  v.  Horn- 
back,  4  Litt.  282,  14  AmD  122;  GlesB 
V.  Snoks,  6  Ky.  Op.  364. 

Mass. — Brown  v.  Pierce,  97  Mass. 
46,  93  AmD  67;  Rowley  v.  Blgelow, 
12  Pick.  307.   28  AmD  607. 

Mich. — Holmes    v.    Hulsenga,    160 


Mich.  344.  126  NW  419. 

Minn. — Wagner  v.  Mag«e,  130 
MIr<n'   182.   163  NW  313. 

Mo. — Och  V.  Missouri,  etc,  R.  Co., 
130  Mo.   27.  31  SW  962.   86  LRA   442. 

Mont. — Waits  v.  Shoemaker.  50 
Mont.  264,  146  P  736;  Turk  V.  Rud- 
man,   42  Mont.  1.  Ill  P  789. 

N.  H. — Concord  Bank  v.  Qregg.  14 
N    H.  331 

N.  J. — ^Blmer  v.  Loper,  66  N.  J.  L. 
60.  48  A  660. 

N.  M. — Gross  V.  Blbo.  19  N.  M.  495, 
496.   145  P  480    fquot  Cyc]. 

N.  T.— Adams  v.  Oilllg.  199  N.  T. 
314.  92  NE  670.  32  LRANS  127.  20 
AnnCas  910  [atr  131  App.  Div.  494. 
116  NTS  9991:  Smith  v.  Ryan,  191 
N.  Y.  462.  84  NE  402.  123  AmSR  609, 
19  LRANS  461,  14  AnnC^s  K05: 
Pryor  v.  Foster,  130  N.  T.  171.  29 
NE  123-  Balrd  v.  New  York.  96  N.  Y. 
567:  Cobb  v.  Hatfield.  46  N.  Y.  588: 
Smith  V.  Moussette,  75  Misc  121.  132 
NYS   770. 

N.  D. — Sonnesyn  v.  Akin.  14  N.  D. 
248.  256,  104  NW  102*  [clt  Cvcl. 

Okl.— Skinner  v.  Scott,  19  <5kl.  864. 
118   P  394 

S.  C. — McCorkle  v.  Doby,  82  8.  C. 
L.  396.  47  AmD  860. 

Tenn. — Richardson  v.  Vick,  125 
Tenn.  682,  145   SW  174. 

Va. — ^Wilson  v.  Hundley,  96  Va.  86. 
30   SE  492,   70  AmSD  887. 

W.  Va — Collman  v.  Vlquesney,  76 
W.  Va.   84.  84  SB  1069. 

Wis. — Bostwick  V.  Mutual  L.  Ins. 
Oj.,  118  Wis.  892,  88  NW  688,  92  NW 
246.    67    LRA   708. 

Bne. — Clough  v.  London,  etc,  R. 
Co.,  L.  R.   7  Bxch.   26. 

Ont. — Walton  v.  Simpson,  6  Ont. 
218;  Fraser  v.  MoLean.  46  U.  C.  Q.  B. 
302;  Turner  v.  Bowerman,  29  U.  C. 
Q.  B.  187. 

[a]  Slstlaotlon  batwsea  •^roU" 
■ad  "voiaaWe." — (1)  A  void  contract 
may  be  disregarded  by  either  party. 
A  voidable  contract  cannot  be.  Och 
v.  Missouri,  etc.,  R.  Co.,  130  Mo.  27. 
81  SW  962,  86  LRA  442.  (2)  A  void- 
able contract  is  valid  until  avoided. 
Jordan  ▼.  Missouri,  etc  Tel.  O).,  ISC 
Mo.  A.  192,  116  SW  482. 

[b]  Za  Oeorfla,  under  the  pro- 
vision of  the  code,  fraud  avoids  all 
contracts.  See  Civ.  Code  (1910) 
I  4254:  and  Harrison  v.  Lee.  13  Ga. 
A.  846,  79  SE  211;  Williams  v. 
Moore-Gaunt  Co.,  3  Ga.  A.  756,  60  SB 
372. 

Blaotlon  bstwem  raselaalaa  and 
other  reuedlM   see   infra   I    663. 

Xesolaaloa  for  znMA  see  Infra 
I    652. 

13.  Sass  v.  Thomas.  6  Ind.  T.  60. 
89  SW  666.  11  LRANS  260  [<tff  152 
Fed.  627,  82  CJCA  19  (dism  writ  of 
error  214  U.  S.  489,  29  SC^t  696,  63 
L.   ed.   1057)]. 

1^  Clark  V.  Banner,  9  App.  (D. 
C.)   1. 

IB.  Schmidt  V.  Gaukler,  156  Mich. 
243,  120  NW  746. 


For  later  oases,  developments  and  chasires  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CONTRACTS 


[13  G.  J.]     395 


aettiiig   up    false    and    frandolent   repreaentations 
vithin  a  proper  and  reasonable  time. 

Katiflcatton.  A  ecmtraet  obtained  by  fraud,  being 
voidable  and  not  void,  may  be  ratified  by  the  party 
who  was  induced  by  the  fraud  to  enter  into  the 
contract.^'  It  is  neeeBsary  that  ratification  be  with 
full  knowledge  of  the  party's  rig^hts  and  be  clearly 
shown.'*  The  party  need  not  be  acquainted  with  all 
of  the  evidence  which  may  tend  to  prove  the  fraud 
in  order  that  his  election  to  ratify  the  contract  shall 
be  binding.  It  is  sufficient  that  he  have  knowledge 
of  the  material  facts."  Where  a  party  is  induced 
to  refrain  from  making  an  examination  of  a  paper 
given  him  by  another  through  misrepresentation  as 
to  its  purport,  it  will  not  be  held  that  the  contents 
of  such  paper  are  consented  to  before  they  are  In 


fact  known,  except  in  an  extreme  case."'  After  the 
defrauded  party  with  knowledge  of  the  facts  has 
elected  to  treat  the  contract  as  valid,  he  cannot 
change  hie  position  and  assert  that  it  is  invalid.** 
[i  304]  b.  SunadiBs  of  Party  Defrauded"— (1) 
AfB.rming  Ocmtract  and  Suing  for  DamagM-  Whoi 
a  party  has  been  induced  to  enter  into  a  contract  by 
false  and  fraudulent  represeatatious,  he  has  several 
remedies.  He  may  affirm  the  contract,  keeping  what 
he  has  received  ouder  it,  and  maintaiu  an  action  to 
recover  the  damages  which  he  has  sustained  l^ 
reason  of  the  fraud/  or  he  may  set  up  such  damages 
as  a  defense  or  by  way  of  counterclaim,  if  sued  on 
the  contract  by  the  other  party.  Affirmance  of  the 
contract  is  not  a  waiver  of  the  fraud  and  does  not 
bar  the  right  to  recover  such  damages,^  but  merely 


le.  J.  A.  Fay,  eta,  Co.  v.  Inde- 
pendent Lumber  Co.,  178  Ala.  166, 
E9    S    470. 

▼alUlty  of  sttpnlatloB  see  Infra 
I   360. 

IT.  U.  S. — Jesup  T.  Illinois  Cent. 
R.   Co.,  4S  Fed.   4gS. 

IlL — ^Anderson  t.  Anderson,  251 
IlL  415.  96  NH!  265,  AnnCa8l912C 
666. 

lo-wa. — ^Moore  v.  HowSk  116  Iowa. 
62     87  NW  750. 

Ky. — Gless  v.  Snooks,  5  Ky.  Op. 
864. 

Mass. — Wellington  T.  Jackson,  121 
Mass.   157. 

Minn. — Wagner  v.  Magee,  180 
Minn.  162.  163  NW  313. 

N.  T. — Murray  v.  RlKKS,  16  Johns. 
S71. 

Oh. — ^Baltimore,  et4s.,  R.  Co.  v. 
Jolly,   71  Oh.  St.  92,   7ivNII  888. 

Oicl. — ^Wlngate  ▼.  Render,  160  P 
614. 

Pa. — Pearsal]   v.  Cbapin,   44  Pa  9. 

Tex. — Wilkinson  v.  Sweet,  (Civ. 
AO  93  SW  702;  Carlock  v.  Sweeney, 
(Civ.  A.3  82  SW  469. 

Vt. — Jenness  v.  Simpson,  84  Vt. 
127.  87  A  886. 

Va.. — State  Utilv.  v.  Snyder,  100  Va. 
667.    42    SB   837. 

Zdmltatloiia  on  rlckt  to  rssolBd  see 
infra  I   671. 

IS.  Southern  L.  ft  T.  Co.  v.  Ois- 
sendaner,  4  Ala.  A.  628,  68  S  787; 
Davis  Sewing  Mach.  Co.  v.  Crutch- 
field,  117  Oa.  873.  46  SB  228;  Fltx- 
ferald  v.  Frankel,  10»  Va  603,  64 
B  941;  Wilson  v.  Carpenter,  91  Va 
183.   21  SB  248.  60  AmSR  824. 

■■ttileatlot  banlac  resolssloa  see 
infra  |  687. 

M.  Munich  Re-Insurance  Co.  v. 
United  Surety  Co.,  113  Md.  200,  77  A 
679. 

Ml  Letter  v.  Knospe,  144  Wis. 
426.   189  NW  614. 

fa]  niaatraUoa.— Plaintiff  gave 
defendant  one  thousand  dollars  as 
earnest  money  on  purchase  of  de- 
fendant's business  If  certain  con- 
ditions existed,  but  the  receipt  given 
for  the  payment  did  not  so  state, 
and  defendant  misled  him  as  to  the 
contents.  On  finding  those  condi- 
tions not  to  exist,  plaintiff  demanded 
back  the  one  thousand  dollars  with- 
in nine  days,  and  within  a  few  days 
thereafter  commenced  suit.  It  was 
held  that  plaintiff  was  not  bound  by 
the  receipt,  as  he  sued  to  recover 
the  money  paid  within  a  reasonable 
time.  Iiotter  v.  Knospe,  144  Wis. 
426.    129  NW  614. 

ai.  Wlngate  t.  Render,  (Okl.)  160 
P  614:  Coffman  v.  Vlquesney,  76  W. 
Va.  8^,  84  SB  1069. 

aa.  »el—»  oMaJaed  'by  flauA  see 
Release   [34  Cyc  10671. 

Xanudias  for  traiai  gauiraXlr  see 
Fraud  [20  Cyc  86]. 

88.  n.  S. — Bumes  t.  Bumes,  137 
Fed.  781,  70  CCA  357  [certiorari  den 
199  n.  S.  605,  26  set  746,  60  L.  ed. 
8301;  Simon  v.  Goodyear  Metallic 
Rubber  Shoe  Co.,  106  Fed.  673,  44 
CCA  S12.  62  LRA  745;  Kingman  v. 
Stoddxu^,  86  Fed.  740,  29  CCA  413; 
South  Covington,  etc.,  R.  Co.  v.  Gest, 
84  Fed.  628  [am]  dlsm  131  U.  a  436, 
»  set   798.   38   II  ed.   223]. 


Ark. — Matlock  v.  Reppy,  47  Ark. 
148.   14  SW  646. 

Colo. — Jessey  v.  Butterfleld,  167  P 
1,  2  [clt  <Src]. 

Oonn. — New  London  Water  Comra 
v.  Robbins,  82  Conn.  628.  74  A  938. 

Ida. — Breshears  v.  Callender,  23 
Ida.  348,  181  P  16. 

111.— Silts  V.  Springer,  286  III,  27.6, 


85  NB  748  [aff  188  III.  A.  662];  Peck 
V.  Brewer,  48  111.  64;  Falls  City  Tan- 
nery V.  W.  D.  Allen  Mfg.  Co.,  186  111. 
A.  13. 

Ind. — ^Doraey  Maeh.  Co.  v.  McCaf- 
frey, 139  Ind.  646,  38  NB  208,  47 
AmSR  290;  XTnlon  Cent.  L.  Ins.  Co. 
T.  Schldler,  ISO  Ind.  214,  29  NB  1071. 
46  LRA  89;  Johnson  v.  Culver,  116 
Ind.  278.  19  NB  129;  Wabash  Valley 
Protective  Union  v.  James,  8  Ind.  A. 
449,  86  NB  919,  And  see  St.  John 
V.  Hendriokaon,  81  Ind.  860,  862,  863 
(where  the  oourt  said:  "There  may 
be  a  waiver  of  a  right  to  recover 
damages  for  loss  resulting  from 
false  and  fraudulent  representations 
by  an  express  afllrmance.  It  is  es- 
sential to  such  a  waiver,  that  the 
party  should  possess  full  knowledge 
of  the  fraud  practiced  upon  him; 
that  he  should  Intend  to  confirm  the 
contract  and  abandon  all  right  to  re- 
cover for  the  loss  resulting  from  the 
fraud.  .  .  .  We  fully  recognize 
and  approve  the  rule  that  a  party 
may  retain  what  he  received,  stand 
to  his  bargain,  and  recover  for  the 
loss  caused  him  by  the  fraud. 
.  .  .  We  neither  hold  nor  mean  to 
hold,  that  afllrmanoe  by  retration  of 
.the  thing  bargained  for  cuts  off  an 
action  for  damagea  We  do  hold 
that,  where  a  party  with  full  knowl- 
edge of  all  the  material  facts  does 
an  act  which  indicates  his  intention 
to  stand  to  the  contract  and  waive 
all  right  of  action  for  the  fraud,  he 
can  not  maintain  an  action  f0{  the 
original  wrong  practiced  upon  him. 
Where  the  afllrmance  of  the  contract 
is  equivalent  to  a  ratlfloation,  all 
right  of  action  is  gone.  ...  It 
Is  only  equivalent  to  a  ratification 
when  made  with  full  knowledge  of 
the  fraud  and  of  all  material  facts, 
and  with  the  intention  of  abiding 
by  the  contract,  and  waiving  all 
right  to  recover  for  the  deception"). 

Iowa. — ^Van  Vliet  Fletcher  Auto. 
Co.  V.  Crowell,  171  Iowa  64,  149  NW 
861,  862  [clt  Cycl;  Secor  v.  Slver, 
166  Iowa  673,  146  NW  846;  Teachout 
v.  Van  Houesen.  76  Iowa  113.  40  NW 
96.   14  AmSR   206,    1    LRA   884. 

Kan. — Hargadlne-McKlttrlck  Dry- 
Ooods  Co.  V.  Swofford  Bros.  Dry- 
Goods  Co..  10  Kan.  A.  198.  63  P  281. 

Md. — ^Applegarth  v.  Robertson,  65 
Md.  493,  4  A  896. 

Mich. — Warnes  v.  Brubaker,  107 
Mich.  440.  66  NW  276;  Hlnchman  v. 
Weeks.  86  Mich.  636,  48  NW  790; 
Gilchrist  V.  Manning,  64  Mich.  210, 
19  NW  969. 

Minn. — Gibson  v.  Nelson,  111 
Minn.  188.  126  NW  781.  137  AmSR 
649.  31  LRAN3  528;  Bggleston  v. 
Advance  Thresher  Co.,  96  Minn.  241, 
104  NW  891;  Corse  v.  Minnesota 
Grain  Co.,  94  Minn.  331,  836,  102  NW 
728  [clt  Cyc];  Haven  v.  Neal,  48 
Minn.  316,  46  NW  612. 


Mo. —  Nauman'  v.  Oberle,  90  Ho. 
666,  3  SW  380;  Parker  V.  Marquis,  64 
Mo.  38;  Home  v.  John  A.  Herlcl  Co., 
184  Mo.  A.  726,  171  SW  698.  See 
Denny  v.  Kile,  If  Mo.  460. 

Mont.— Ott  V.  Pace,  48  Mont  M. 
115  P  87,  89   [clt  Cyoi. 

Nebr,— Barr  v.  KLmbaU,  48  Kebr. 
766,  63  NW  196. 

N.  J. — Sheldon  <».  V.  Harieigh 
Cemetery  Assoc,  78  N.  J.  I*  116i  62 
A  189. 

N.  T. — ^Heckscher  v.  Bdenbom,  208 
N.  T.  210,  96  NB  441;  Pryor  V.  Fos- 
ter, 130  N.  T.  171,  29  NB  128:  Miller 
V.  Barber,  66  N.  T.  568;  (jook  •  v. 
Soule,  66  N.  Y.  420;  Hedges  V. 
Pioneer  Iron  Works,  166  App.  Div. 
208,  161  NTS  496;  McNaught  V. 
Bquitable  L.  Assur.  Soc,  186  ApP; 
Dfv.  774,  121  NTS  447:  Mincho  v. 
Bankers'  L.  Ina:  C^>.,  124  App.  DIv. 
678,  109  NTS  179;  Urbaosky  v. 
Shirmer,  111  App.  Div.  60,  97  NTS 
677;  Drlggs  v.  Hmdriokson.  89  Misc. 
421.  161  NTS  868:  Meyersohn  v.  Ger- 
shel,  86  Misa  43i,  486,  147  NTS  882 
[clt  Cyc];  Van  Denburg  v.  Scott,  78 
Misa  281,  138  NTS  14»;  Oriffiag  v. 
Dlller,  81  NTS  407;  Whitney  V.  Al- 
laire, 4  Den.  664  [aff  1  N.  T.  806]; 
Allaire  v.  Whitney,  1  Hill  484, 

N.  C. — Peebles  v.  Patapsoo  Guauo 
Co.,  77  N.  C.  288,  24  AmR  447. 

N.  D. — Sonnesyn  v.  Akin,  14  N.  D. 
248,  266,  104  NW  1026  [oit  CJyo], 

Okl. — ^Burke  v.   Smith,    167  P  61. 

Or. — Spence  v.  Hull,  76  Or.  867, 
146  P  96;  Blgln  v.  Snyder,  60  Or. 
!!97,  118  P  280:  Olston  v.  Oregon 
Water  Power,  etc.,  Co.,  62  Or.  8H, 
96  P   1096.   97   P  638,   20  LRANS  916. 

6.  D. — Columbus  Union  Nat.  Sank 
v.  Mailloux,  27  S.  D.  64S,  182'  fTW 
168. 

Tex. — ^Eramedy  v.  Bender,  <Clv. 
A.)  140  SW  491  [conforming  deci- 
sioh  to  answer  to  certified  questions 
104  Tex.  149,  135  SW  624]. 

Vt. — Chllds  V.  Merrill,  68  Vt  468, 
22  A  626,  14  LRA  264. 

Va. —  Jordan  v.  Annex  Corp..  109 
Va.  626,  64  SB  1060,  IT  AnnCas  267. 
Wilson  V.  Hundley,  96 '  Va.  96,  10  SB 
492,   70  AmSR  887. 

Bng. — ^Houldsworth  v.  Glasgow 
Bank,  6  App.  Cas.  817:  Western 
Bank  of  Scotland  v.  Addie,  L.  R.  1 
H.  L.  Sc.  146;  Clarke  v.  Dickson,  El 
B.  &  B.  148,  96  BCL  148,  120  Reprint 
463;  Reg.  v.  Saddlers'  Co.,  10  H.  l*. 
Cas.  404,  11  Reprint  1088. 

Ont. — Fraser  v.  McLean,  46  V.  C. 
Q.  B.  302;  Turner  v.  Bowerman,  M. 
U.  C.  Q.  ri.  187. 

N.  S.— Gould  V.  Gillies,  ««  N.  8. 
28. 

[a]  AppUcatioas  of  HU<— (1)  A 
tenant  who  had  leased  a  bouse  on 
the  false  representations  of  the 
landlord  that  the  furnace  would 
heat  the  house  did  not,  by  payrtient 
of  the  rent,  waive  his  right  to  sue 
the  landlord  for  damages  sustained 
on  fljccount  of  such  false  represen- 
tations. Pryor  v.  Foster,  130  N.  T. 
171,  29  NB  123.  (2)  In  an  action  to 
recover  rent,  the  lessee  has  a  right 
to  set  up  as  a  counterclaim  damages 
arising  from  the  breach  of  an  agree- 
ment in  the  lease  on  the  part  of  the 
lessor  to  keep  the  prentfses  In  re- 
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ban  a'  subsequent  rescission.** 

[$  305]  (2)  Besdssion.  Instead  of  afiSrming  the 
eontract  the  party  defrauded  may,  subject  to  the 
Htnltations  hereafter  stated,  rescind  the  eontraet, 
tlitd  pursue  the  remedies  based  on  such  a  rescis- 
sion." 

,  [i  306]  (3)  Assertion  of  Fraud  as  Defense.^' 
Where  the  contract  is  not  under  seal,"  the  party 
defrauded  may  set  up  fraud  as  a  defense  to  an 
action  at  law  for  damages.^  A  defendant,  how- 
evets  cannot  take  advantage  of  his  own  fraud." 
Where  there  has  not  been  any  intervening  dis- 
covery of  the  fraud,  it  is  competent  on  a  plea 
setting  up  a  defense  of  fraud  to  the  actual  con- 
tract sued  on  to  show  that  the  fraud  complained 
of  occurred  in  the  procurement  of  a  contract,  for 
which  the  contract  sued  on  was  a  substitute,  or 
of  which  it  was  a  modification.^" 

'{i  307]  (4)  SesciaBion  or  Cancellation  in  Equity. 
Tnstead  of  afBrming  the  contract,  the  party  de- 
iVanded  may  sue  in  equity  in  a  proper  case  to  cancel 
5>r  .to  rescind  it  and  also  to  recover  what  he  has 
parted  with,  and  for  other  equitable  relief." 
.  '[$  308]  (5)  Beformation  in  Equity.  The  juris- 
diction of  equity  to  reform  an  instrument  on  the 
C^und  of  mistake  embraces  also  the  jurisdiction  to 
•rbform  in  the  case  of  fraud." 
.  '  i(  309]     (6)    Contracts  under  SeaL    In  the  ab- 

x>ain  and  the  fact  that  he  had  paid 
the  rent  except  for  the  last  quarter 
does  not  deprive  him  of  the  right  to 
coonterclalm  hla  aamnEPs  for  the 
entire  yoar.  and  tn  recfiv>?r  a  verdict 
for  any  oxcess  of  such  damages  over 
the  rent,    Cooke   v.   Soule,   68   U.  T. 

a*.     See   Infra    i    887. 
•  .  3S.     Rcp    tnfra    J    6S2. 
,     3S.     Fraud    ah    defeiue    tO    aotlon 
for  npedflc  performanca  »ee  Specific 
EerrrjrniHiifU   [36  Cyc  600). 

S7.  Contracts  nnder  eeal  see  In- 
fra J    309. 

as.  U.  S.~nu  Pont  V.  Ckirdlner, 
jaa  Fed.  755.    151  CCA  606, 

Cal,^ — ^StQte  Reclamation  Co.  v. 
N^mt  Zealand  Ins.  Co.,  ZS  Cat.  A.  611, 
,1M  P  SBO. 

IX  C. — <:;iBrk  V.  Harmer.   9  App.   1. 

Ga.n — Hoiiser  v.  Savannah  Klectrlc 
Co..  6  Ga.  A.  766,  72  SB  Z7B:  Turner 
V.  Ware.  2  Ga.  A.  S7.  B8  SE  «10. 

III. — Union  Dlst.  No.  3  v.  Boom- 
JiAur.  83  111.  IT. 

Iowa. — ^Nlzon   v.    Carson,    S8    Iowa 

'  Ea.-r-Mcl4iUKhlln  ▼.  Richardson,  2 
lia.  78. 

Me. — ^Irving  v.  Thomas,  18  Me.  418. 

Md. —  QarSier  v.  Lewis,  7  QUI  87  7. 

N.  H. —  Jones  v.  Emery,  40  N.  H. 
848. 

N.  Y.— Mead  v.  Bunn,  32  N.  T.  275; 
Jermyn  v.  Searing,  170  App.  Dlv.  707, 
156  NTS  718;  Universal  Audit  Co.  v. 
Cameron,  169  App.  IXlv.  879,  165  NTS 

V)tS:Z  Ward  v.  New  York  Union 
rust  Co.,  166  App.  Dlv.  762.  162 
NTS  237;.  Becker  v.  Colbnlal  L..  Ins. 
Co;,  153  App.  Dlv.  382,  138  NTS  491. 
r  ».  C— Fields  V.  Brown,  160  N.  C. 
■296.   76   SB   8.  ,.     „  ,    ^, 

,    Qh.-r- L,offland    v.    Russell,    Wright 

oV.-^Olston      V.      Oregon      Water 
Power,    etc.,    Co..    62    Or.    343,    96    P 
1096,   97  P  638.   20  L.RANS  916;  Mc- 
Millan  V.   Batten,   52   Or.   218,   96   P 
1.676. 

.•,Pa. — Brown  v.  Eccles,  2  Pa.  Super. 
1.192,   89   WklyNC   8.  ,.  „    ^    ^ 

S.  C^^Lowry  v.  Plnson,  18  8.  C.  L. 
,i24.  23  AmD  140. 

8.  D. — Columbus  Union  Nat.  Bank 
V.  Mailloux,  27  S.  D.  643.  132  NW 
.168. 

Tex. — Crayton  v.  Munger,  9  Tex. 
,28«.. 

.V«,—r  Jordan  v.  Annex  Corp.,  109 
Va.  625,  64  SE  1060,  17  AnnCas  267; 


sence  of  statutes  permitting  the  assertion  of 
equitable  defenses  in  actions  at  law,  fraud,  other 
than  fraud  going  to  the  execution  of  the  instru- 
ment, cannot  be  set  up  in  defense  to  an  action  on  a 
contract  under  seal,*^  but  the  remedy  is  to  resort 
to  a  court  of  equity  to  have  the  deed  set  aside.** 
In  England,  however,  since  the  act  of  1854  giving 
courts  of  law  power  to  entertain  equitable  pleas, 
such  defenses  have  been  p>ennitted,  and  since  the 
Judicature  Act  of  1873  giving  the  courts  of  law 
full  equitable  powers,  the  question  is  no  longer  a 
doubtful  one.''  So  nnder  the  codes  in  the  United 
States  abolishing  distinctions  between  law  and 
equity,  a  plea  of  fraud  may  be  made  to  an  instru- 
ment under  seal,'*  and  a  similar  holding  is  made  as 
the  result  of  statutes  placing  sealed  instruments  on 
the  footing  of  simple  contracts."  Even  under  the 
common-law  rule,  fraud  may  be  established  to  re- 
duce the  amount  of  plaintiff's  recovery,'*  and  fur- 
ther, even  at  law,  the  courts  will  refuse  to  enforce 
a  contract  where  the  fraud  is  of  such  a  nature  as 
to  render  it  against  public  policy  or  illegal." 

[$  310]  E.  Duress— 1.  Definition.  Duress  is 
that  degree  of  constraint  or  danger,  either  actually 
inflicted  or  threatened  and  impending,  which  is  suflR- 
cient  in  severity  or  in  apprehension  to  overcome  the 
mind  of  a  person  of  ordinary  flmmess.**  It  con- 
sists not  merely  in  the  act  of  imprisonment  or  other 


Chleves  v.  Gary,  24  Oratt.  (66  Va.) 
414. 

Wis. — ^Hamley  v.  Till,  162  Wis. 
633.  166  NW  968;  Harran  ▼.  Klaus. 
79  Wis.  383.  48  NW  479. 

Ont. — Becktnan  v.  Wallace.  29  Ont. 
L,.  96.  13  DomtiR  641,  4  OntWN  1356: 
McCall  v.  Hickson,  2  OntWN  867,  18 
OntWR  826. 

Newftoundl. — ^Llndop  v.  Parsons,  6 
Newfoundl.  249. 

39.  Williams  v.  Clark,  18  Ga.  A. 
683,    90   SB  88. 

30.  Clark  V.  Harmer.  •  App.  <D. 
C.)  1. 

31.  See  Cancellation  of  Instru- 
ments I  '24  et  seq. 

33.     See     Reformatdon     of    Instru- 


ments [34  Cyc  920]. 

33.  U.  S.— Whitcomb  v.  ShulU, 
223  Fed.  268.  138  CCA  610:  Maine 
Northwestern  Dev.  Co.  v.  Northern 
Commercial  Co.,   213  Fed.  108.  » 

111. — George  J.  Cooke  Co.  v.  Albert 
Kaiser,  etc..  Brewing  Co.,  168  111.  A. 
210;  Jackson  v.  Security  Mut.  I>.  Ins. 
Co.,  136  111.  A.  86  [aft  233  111.  161,  84 
NE  198]. 

N.  J. — Rogers  v.  Baker,  66  N.  J. 
L.  e6,  48  A  1003. 

N.  T. — Jackson  v.  Hills,  8  Cow. 
290;  Champion  v.  White,  6  Cow.  509; 
Franchot  v.  Leach,  5  Cow.  606;  Dorr 
v.  Munsell,  13  Johns.  430;  Vrooman 
V.  Phelps,  2  Johns.  177.  - 

Va. — Wyche  v.  Macklln,  2  Rand. 
(23  Va.)   426. 

Eng. — Edwards  v.  Brown,  1  Cromp. 
&  J.  307.  148  Reprint  1436,  8  Y.  & 
J.  423,  148   Reprint   1244. 

Belease  nnder  seal  see  Release  [34 
Cyc  1087]. 

34.  Whitcomb  v.  Shults,  223  Fed. 
268,  138  CCA  510;  Hogg  v.  Maxwell, 
218  Fed.  356,  134  C(5a  164;  Maine 
Northwestern  Dev.  Co.  v.  Northern 
Commercial  Co.,  213  Fed.  103.  See 
Taylor  v.  King,  6  Munf.  (20  Va.)  868, 
366,  8  AmD  746  (where  it  was 
sought  to  defend  against  a  deed  In 
an  ejectment  suit  on  the  ground  that 
defendant  had  been  defrauded  Into 
making  the  deed  by  false  statements 
In  resi>ect  of  the  consideration,  and 
the  court  refused  to  consider  the 
special  finding  of  the  Jury  showing 
such  fraud,  saying:  "Such  circum- 
stances go  to  shew  a  want  of  con- 
sideration; and  a  defendant  can  not 
avoid  a  solemn  deed  on  that  ground, 
by  parol,  in  a  Court  of  law.    In  that 


Court,  and  on  such  an  Instrument, 
the  principle  that  fraud  and  covin 
vacates  every  contract.  Is  to  be 
taken  In  subordination  to  another 
principle,  namely,  that  the  party  is 
estopped  from  averring  a  matter  of 
the  kind  against  a  specialty"). 

35.  See  Wagner  v.  Montpeller 
Nat  L.  Ins.  Co..  90  Fed.  396,  38  CCA 
121. 

3&    Hopkins  v.  Beard.   6  Cat.   664. 

37.  See  statutory,  provisions;  and 
Withers  v.  Greene.  9  How.  (U.  S-) 
213,  13  L.  ed.  109;  Olston  v.  Oregon 
Water  Power,  etc..  Co..  62  Or.  343.  96 
P  1096,  97  P  638.  20  LRANS  915. 
But  see  Vandervelden  v.  Chicago, 
etc.,  R.  Co..  61  Fed.  64  (where  the 
effect  of  the  Iowa  statute  Is  Ignored). 

38.  Peck  V.  Brewer,  48  111.  54; 
Rogers  v.  Baker,  66  N.  3.  L.  66,  48  A 
1008. 

39.  Maine  Northwerftem  I>ev.  Co. 
V.  Northern  Commercial  Co..  SIS  Fed. 
103;  Morris  v.  Gill.  1  D.  (3hlpm. 
(Vt.)  49. 

40.  Pierce  ▼.  Brown,  7  Wall.  (0. 
3.)  206,  19  L.  ed.  134;  International 
Harvester  Co.  v.  Voborll,  187  Fed. 
973,  110  CCA  311:  Kline  v.  Kline,  14 
Ariz.  389.  128  P  806;  Baldwin  Co.  v. 
Savage,  81  Or.  379.  159  P  80.  83  [quot 
Cyc].  To  same  efTect  Van  Alstlne  v. 
MCAldon,  141  111.  A.  27;  McAldon  v. 
Van  Alstlne,  136  111.  A.  396;  Llebau 
V.  Miller,  89  Kan.  697,  182  P  173; 
U.  S.  Banking  Co.  v.  Veale,  84  Kan. 
385.  114  229,  37  LRANS  540;  Evans 
V.  ThoiVias,  4  KyL  629;  Wood  v.  Kan- 
sas City  Home  Tel.  Co..  223  Mo.  537, 
123  Sw  6;  Roloson  v.  De  Hart,  134 
Mo.  A.  633,  114  SW  1122;  Mercedes 
Martinez  v.  Hongkong,  etc..  Banking 
Corp..  16  Philippine  252;  McSween  v. 
Miller,  1  Helsk.  (Tenn.)  104;  Parker 
V.  Allen,  38  Tex.  Civ.  A.  206,  76  SW 
74;  Walla  Walla  F.  Ins.  Co.  v.  Spen- 
cer, 52  Waah.  369.  100  P  741. 

"Actual  violence  Is  not  necessary 
to  constitute  duress  .  .  .  be- 
cause consent  Is  the  very  essence  of 
a  contract,  and,  if  there  be  compul- 
sion, there  Is  no  actual  consent,  and 
moral  compulsion,  such  as  that  pro- 
duced by  threats  to  take  life  or  to 
inflict  great  bodily  harm,  as  well  as 
that  produced  by  Imprisonment,  is 
everywhere  regarded  as  suflacient,  in 
law,  to  destroy  free  agency,  without 
which  there  can  be  no  contract,  be- 
cause.   In    that    state    of    the    case. 


i;9r'lat«r  OMMS,  AwvalopniMitB  and  obaiigra  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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hardship  to  which  the  party  was  snbjeoted,  bat  in 
the  state  of  mind  produced  by  those  eireumstanees, 
and  in  which  the  act  sought  to  be  avoided  was 
done.*^  Of  oourse  the  agreement  must  have  been 
entered  into  because  of  the  imprisonment,  or  of  fear 
of  the  threatened  injury  or  imprisonment ;  otherwise 
there  is  no  duress.*'  Hence  duress  will  not  ordinarily 
invahdate  a  contract  entered  into  after  opportunity 
for  deliberate  action.**  Duress  by  mere  advice, 
direction,  influence,  and  persuasion  is  not  recog- 
nized in  law.**    Nor  can  a  charge  of  legal  duress  be 

there  la  no  consent."  Pierce  v. 
Brown,  7  Wall.  (U.  S.)  205.  214,  19  ti. 
ed.  131,   137. 

la]  Otlur  defialtKma. — (1)  "£m- 
ress  exists  where  one  is  induced,  by 
another's  unlawful  act,  to  make  a 
contract  or  perform  some  act  under 
circumstances  which  prevent  his  ex- 
ercising his  iPree  will."  Hackley  v. 
Headley  46  Mich.  6S9,  8  NW  511 
fquot  knight  V.  Brown,  137  Mich. 
398,  398.  100  NW  6021  (per  Cooler, 
J.).  To  same  effect  Pears  v.  United 
Loan.  etc..  Bank,  172  Ky.  265,  266. 
18}  SW  226;  Lewis  T.  Doyle,  182 
Mich.  141,  148  NW  407.  (2)  "Actual 
or  .  .  .  threatened  violence  or 
restraint  of  a  man's  person  contrary 
to  law,  to  compel  him  to  enter  into  a 
contract  or  to  discharge  one."  Rolo- 
son  V.  De  Hart.  134  Mo.  A.  633,  638, 
114   SW    1122    tquot    BouTler   L.    D.]. 

(3)  "A  condition  of  mind  resulting 
from  such  improper  pressure  that 
the  will  Is  overcome  and  an  involun- 
tary act  or  contract  Induced, —  a 
condition  of  mind  produced  by  an 
unlawful  Intimidation,  and  which  re- 
sults in  the  doing  of  an  act  which  Is 
not  required  by  law."  O'Toole  v. 
Lamson,    41    App.    (D.    C.)    276,    28b. 

(4)  "The  duress  for  which  a.  person 
may  avoid  any  contract  or  convey- 
ance made,  or  recover  back  any 
money  paid  under  its  Influence,  ex- 
ists where  one  by  the  unlawful  act 
of  the  beneficiary  or  his  authorized 
agent,  or  by  the  act  of  some  person 
with  his  knowledge,  is  constrained 
under  circumstances  which  deprive 
hihi  of  the  exercise  of  free  will,  to 
agree  or  to  perform  the  act  sought 
to  be  avolded.'\  Koewlng  v.  West 
Orange.  89  N.  J.  L.  539,  541.  99  A  203 
fquot  In  re  Meyer,  106  Fed.  828, 
831].  (5)  "Duress  is  unlawful  con- 
straint exercised  upon  a  man  where- 
by he  is  forced  to  do  some  act 
against  his  will.  It  may  be  duress 
of  imprisonment  when  the  person  is 
deprived  of  his  liberty  In  order  to 
force  him  to  compliance,  or  by  vio- 
lence, beating  or  other  actual  injury, 
or  duress  per  mlnas,  consisting  In 
threats  of  Imprisonment,  etc."  Horn 
V.  Davis,  70  Or.  498,  506,  142  P  544. 
(6)  "TDuress  exists  where  one,  by  the 
unlawful  act  of  another,  is  Induced 
to  make  a  contract  or  perform  or 
forego  some  act  under  circumstan- 
ces which  deprive  him  of  the  exer- 

'clse  of  free  will.  .  .  .  Duress  Is 
commonly  said  to  be  of  the  person 
where  it  is  manifested  by  Imprison- 
ment, or  by  threats,  or  by  an  exhi- 
bition of  force  which  apparently 
cannot  be  resisted.  Or  it  may  be  of 
the  goods,  when  one  is  obliged  to 
submit  to  an  Illegal  exaction  In 
order  to  obtain  possession  of  his 
goods  and  chattels  from  one  who 
has  wrongfully  taken  them  into  pos- 
session." Smithwick  v.  Whitley,  162 
N.  C.  369.  371,   67  SE  913. 

[b]  "Onxass'  la  •  spaeles  of  trand 
In  which  compulsion  in  some  form 
takes  the  place  of  deception  In  ac- 
complishing the  injury."  Kaus  v. 
Oracey.  162  Iowa  671,  144  NW  625. 
«27  tquot   2   Cooley   Torts    (3d   ed)    p 

,  9661.  To  same  effect  Fears  v.  United 
Ix>an,  etc..  Bank.  172  Ky,  256,  189 
SW  226. 

[c]  b  a^orgUL,  by  statute  (1) 
"duress  consists  in  any  Illegal  Im- 
prisonment, or  legal  Imprisonment 
used  for  an  Illegal  purpose,  or 
threats  bt  bodily  or  other  harm,  or 
other  means  amounting  to  or  tend- 
ing  to   coerce    the    will    of   another, 


based  on  mere  vexation  and  annoyance,*'  mere  pecu- 
niary distreas,**  a  threat  to  injure  one's  credit,*^ 
or  the  refusal  to  surrender  property  on  which  one 
has  a  lien.*'  Nor  can  a  charge  of  duress  be  based 
on  merely  speaking  wrongly  to  a  woman,  without 
threats  of  personal  violence.*'  And  there  is  no 
duress  where  a  man  induces  his  wife  to  mortgage 
her  separate  estate  by  threatening  to  withdraw  him- 
self from  her  society  if  she  refuses,*"  or  where  a 
husband  threatens  that  unless  his  wife  signs  his 
note  as  surety  he  will  poison  himself.'^ 


]     Zb  OUahOBia,  by  statute,  du- 
consists  in:     (1)  unlawful  con- 


and  actually  Inducing  him  to  do  an 
act  contrary  to  his  free  will."  Fen' 
wick  Shipping  Co.  v.  Clarke,  133  Ga. 
43,  44,  65  SB  140;  Whitt  v.  Blount, 
124  Ga.  671.  63  SE  205;  Russell  v. 
McCarty,  46  Ga.  197.  (2)  "This 
definition  is  sufllclently  comprehen- 
sive to  include  any  conduct  which 
overpowers  the  will  and  coerces  or 
restrains  the  performance  of  an  act 
which  otherwise  would  not  have 
been  performed."  Dorsey  v.  Bryans, 
143  (3a.  186,  188,  84  SB  467,  AnnCas 
1917A   172. 

[d]    Zb  O! 
ress  consist! 

flnement  of  the  person  of  the  party, 
or  of  the  husband  or  wife  of  such 
party,  or  of  an  ancestor,  descendant, 
or  adopted  child  of  such  party,  hus- 
band, or  wife;  (2)  unlawful  deten-' 
tion  of  the  property  of  any  such 
person;  or  (3}  confinement  of  such 
person,  lawful  in  form,  but  fraudu- 
lently obtained,  or  fraudulently 
made,  unjustly  narrasslng  or  offen- 
sive. Britton  V.  Lombard,  (Okl.) 
162  P  690. 

41.  Blectric  Plaster  Co.  v.  Blue 
Rapids  City  Tp.,  77  Kan.  680,  96  P 
68;  Williamson  v.  Ackerman,  77  Kan. 
602,  94  P  807,  20  LRANS  484;  Bald- 
win Co.  V.  Savage,  81  Or.  379,  159  P 
80,  83  [quot  Cyc];  Fountain  v.  Big- 
ham,  236  Pa.  36,  84  A  131,  AnnCas 
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dam. such  owners  would  pay  Interest 
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cers of  the  town  declined  to  call  a 
bond  election  to  procure  means  to 
rebuild  the  highway  unless  the  mill 
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H  311]  2.  Effect.  A  eontraftt  made  under  duress 
is  ordinarily  voidable  and  not  void,  for  the  consent 
is  present,  although  not  such  a  free  consent  as  the 
law  requires ;°'  and  it  may  be  ratified  by  the  injured 
party  after  the  duress  has  been  removed,"  but  not 
while  its  influence  ctHitinues.'*  However,  where 
duress  is  so  severe  as  to  render  the  person  on  whom 
it  is  imposed  a  mere  automaton,  the  contract  is 
void."  As  a  general  rule,  only  the  person  on  whom 
the  duress  was  exercised  may  take  advantage  of  it 
to  avoid  the  eontraet.** 

[$  312]  S.  Oommon-Law  Divisions  of  Duress — 
a.  In  GttneraL  The  common  law  divides  the  sub- 
ject of  duress  into  two  classes:  (1)  Duress  by  im- 


prisonment, and  (2)  duress  per  minas.  This  classi- 
fication was  uniformly  adopted  in  the  early  histoiy 
of  the  commtm  law,  and  is  generally  preserved  in 
the  decisions  of  the  English  courts  to  the  present 
day." 

[i  313]  b.  Danw  of  Imprisonment  Duress  of 
imprisonment  arises  where  a  person  is  actually  im- 
prisoned for  an  improper  purpose  without  just 
cause,**  for  a  just  cause  without  lawful  authority,'* 
or  for  a  just  cause  and  under  proper  authority 
but  for  an  improper  purpose.**  Hence  it  is  only 
where  the  imprisonment  is  with  lawful  authority, 
for  a  just  cause,  and  for  a  proper  purpose,  that  it 
cannot  be  called  duress.*^    Imprisonment  is  the  re- 
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BS.  U.  S. — International  Harvester 
Co.  V.  Voboril,  187  Fed.  973,  110  CCA 
811-  Connolly  v.  Bouck,  174  Fed.  312, 
98  CCA  184  [certiorari  den  220  U.  S. 
810  mem,  81  SCt  714  mem,  66  L.  ed. 
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Fla. — ^Burton  v.  UcMlllan,  62  Fla. 
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N£l  129 

Me. — Knowlton  v.  Roas,  114  Me.  18, 
96  A  281. 
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[a]  Oliolo*  of  nmiMUss^-^ne  who 
by  duress  is  compelled  to  sign  a  con- 
tract whereby  he  parts  with  nls  prop- 
erty may  proceed  In  equity  for  a 
rescission,  may  rescind  by  his  own 
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see   Infra   f    688. 
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[a]  mtwtnrtloa^— An  agraement  to 
submit  a  matter  to  reference  by  de- 
fendant under  a  legal  arrest  or  a 
settlement  made  by  nlm  is  not  void 
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btraint  of  one's  liberty,  whether  in  prison  or  else- 
where." 

Uslavful  detention.  Although  the  imprisonment 
is  originally  lawful,  yet  if  the  party  detains  the 
prisoner  unlawfully,  it  is  duress.** 

Ualtreatment  whUe  under  arrest  on  a  well 
founded  charge  will  invalidate  an  act  produced  by 
sneh  maltreatment.** 

Impriaoiiment  to  enforce  a  priTate  demand  is 
duress,  although  the  imprisonment  may  be  other- 
wise legal  .*• 

[§  314]  c  Dnraas  per  Hinas— (1)  In  OmenJ. 
Duress  per  minas  arises  when  a  person  is  threatened 
with  loss  of  Ufe',  with  loss  Of  limb,  with  mayhem. 


with  imprisonment,  and  only  in  these  cases  at  com- 
mon law.** 

Threat  to  withhold  legal  right.  A  threat  to  with- 
hold from  a.  party  a  legal  right  which  he  has  an 
adequate  ronedy  to  enforce  will  not  constitute 
duress,"  such  as  to  withhold  payment  of  a  debt 
or  to  refuse  performance  of  a  contract." 

Threat  to  perform  lawful  act.  A  threat  to  do 
what  one  has  a  legal  right  to  do  cannot  constitute 
duress.**  Such  as  to  foreclose  or  to  exercise  the 
power  of  sale  on  a  mortgage;"  a  threat  of  arrest, 
or  arrest  on  civil  prpcees  on  a  legal  claim,  when 
such  arrest  is  allowed  by  law;'^  or  a  threat  of,  or 
the  bringing  of,  a  lawsuit  or  civil  process;'*  or  a 


on  the  irround  of  dureas.  Shephard 
V.  WatroUB.  I  Cal.  (N.  T.)  1««. 

aa.  McNalr  v.  Benson,  6S  Or.  (6, 
128   P  20. 

(al  ZUiutzs«OB<— Notes  were  in- 
validated by  duress,  where  the  maker 
iras  kept  for  several  hours  under 
surveillance,  was  told  that  he  could 
not  leave  the  room  until  he  gave  the 
deed  and  notes,  and  was  threatened 
w^lth  disgrace  If  he  did  not  comply 
with  defendant's. demand.  McNalr  v. 
Benson,  <S  Or.  <6.  126  P  20. 

WiiM  ooB«tttnt*s  aRMt  or  ba^ 
pilaoameat  see  Arrest  11  1-4;  False 
Imprisonment  [19  Cyc  322]. 

63.  Wbltefleld  V.  Lon^ellow,  IS 
Me.  lit;  Huscombe  v.  Standing,  Cro. 
Jac  187.  7»  Reprint  163. 

9*.  Hatter  v.  Greenlee,  1  Port. 
(Ala.)  222.  26  AmD  370:  Harrison 
T^.  V.  AddtaOD,  176  Ind.  S89,  »6  NB 

6S.  Cal.— Horrlll  v.  Nightingale, 
93  Cal.  462,  26  P  1068,  27  AmSR  207. 

Conn. — Sharon  v.  Qager,  46  Conn. 
189. 

III. — Bane  v.  Detrlck,  62  IlL  19; 
Shenk  v.   Phelps,    6   111.   A.    612. 

Iowa. — Nevada  First  Nat.  Bank  v. 
Brvan.   62  Iowa  42,   17   NW  186. 

Kan. — Thompson  v.  Nlggley,  68 
Kan.   664,   36   P  270,   26  LRA  803. 

Mass. — Morse  v.  Woodworth,  156 
Mass.  888,  27  NB  1010.  29  NB  525: 
Bryant  ▼.  Peck,  164  Mass.  460,  28 
NE  678;  Harris  v.  Carmody,  131 
Mass.  61,  41  AmR  188;  Hackett  v. 
King,  6  Allen  68. 

Mich. — Selber  v.  Price,  26  Mich. 
518. 

Mo.— Miller  V.  Bryden,  84  Mo.  A. 
<02. 

N.  H. — Shaw  ▼.  Spooner,  9  N.  R. 
197,  IS  AmD  848;  Richardson  v.  Dun- 
can.  8  N.  H.  608. 

N.  T. — Adams  V.  Irving  Nat.  Bank, 
116  N.  Y.  606.  28  NB  7,  16  AmSR 
447.  9  LRA  491;  Sehoener  v.  Lis- 
saner.  107  N.  T.  Ill,  13  NB  741; 
Osbom  V.  Bobbins,  86  N.   T.   36B. 

Okl. — Wheeler  v.  Pettyjohn.  14 
Okl.  71,  7«  P  117. 

R.  I. — ^Foley  v.  Greene,  14  R.  I.  618, 
51  AmR  419. 

Tex. — Morrison  v.  Faulkner,  80 
Tex.  128.  15  SW  797. 

■Wis. — Schults  V.  Catlln,  78  Wis. 
611.  47  NW  946;  Fay  v.  Oatley,  6 
Wis.  42. 

08.  TT.  S. — tr.  S.  V.  .Huckabee,  16 
Wall.  .414,  21  L.  ed.  457;  Baker  v. 
Morton,  12  Wall.  160.  20  I*  ed.  262; 
Pierce  v.  Brown,  7  Wall.  205,  19  L. 
ed.  134. 

Ark. — ^Burr  ▼.  Burton,  18  Ark.  214. 

III. — Bane  v.  Detrick,  52  III.  19. 

Ind. — ^Adams  v.  Stringer,  78  Ind. 
175. 

L4L — ^Mollere  v.  Harp,  86  La.  Ann. 
471. 

Mo. — Wood  V.  Kansas  City  Home 
Tel.  Co..  233  MO.  537,  540,  123  SW  6 
tquot  Cycl. 

Nebr. — ^Hullhorst  v.  Schamer,  16 
Nebr.  67,  17  NW  259. 

N.  T. — OuiUeaurae  v.  Rowe,  •  94  N, 
T.  268,  46  AmR  141;  Anderson  v.  An- 
derson, 74  Hun  56,  26  NTS  492  [aff 
147  N.  T.  719  mem,  42  NE  721  memj. 

S.  D. — Bueter  v.  Bueter,  1  S.  D. 
94,   46  NW^  208.   8   L,RA  562. 

Tenn. — ^McCartney  v.  Wade,  t 
Helsk.  369;  Wllkerson  v.  Bishop.  7 
Coldw.   Z4. 


Wis. — ^Hagnon  v.  Reber,  76  Wis. 
392,  46  NW  112. 

See  Piper  v.  Harris  Mfg.  Co.,  16 
Ont.  A.  642  (holding  evidence  not  to 
show  duress):  Kolp  v.  Hunker,  4 
Saek.    L.   379    (holding  deed   invalid). 

0T.  Simmons  v.  Sweeney,  18  Cal.- 
A.  388,  109  P  266;  Standard  Box  Co. 
V.  Mutual  Biscuit  Co.,  10  Ctd.  A.  746, 
103  P  938;  Krousa  v.  Krouse,  48  Ind. 
A.  8,  96  NB  262. 

68.  U.  S. — Domenico  v.  Alaska 
Packers'  Assoc,  112  Fed.  564  frev  on 
other  grounds  117  Fed.  99,  64  CCA 
48SJ. 

Cal. — Bancroft  v.  Bancroft.  110 
Cal.  874,  40  P  488,  48  P  896:  Standard 
Box  Co.  v.  Mutual  Biscuit  Co..  10 
CJal.  A.  746.  760,  103  P  938  [cit  Cyc]. 

Colo. — ^Adams  v.  Schlffer,'  11  Colo. 
16.  17  P  21.  7  AmSR  202;  McKay  v. 
Fleming,  34  Colo.  A.  880,  888,  184  P 
169  [cit  (3yo]. 

Ind.— Tucker  v.  State.  73  Ind.  243. 

Mich. — Ooebel  v.  Linn,  47  Mich. 
489,  11  NW  284,  41  AmR  723;  Hack- 
ley  V.  Headley,  46  Mich.  669,  8  NW 
511;  Mayhew  v.  Phoenix  Ins.  (X>.,  33 
Mich.    105. 

Minn. — Cable  v.  Foley,  45  Minn. 
421.  47  NW  1185. 

N.  T. — Doyle  v.  Trinity  Church, 
133  N.  T.  372.  31  NB  221:  flecor  T. 
Clark,  117  N.  T.  860,  22  NB  754. 

N.  C— Smlthwiok  v.  Whitley,  163 
N.   C.   369,  67  SB  913. 

Pa.— Miller  v.  Miller,  68  Pa.  486. 

Tex. — Alexander  v.  Tmfant,  (Civ. 
A.)   34  SW  153. 

Vt.— Hlbbard   V.   Mills,   46  Vt.    240. 

Wis.— Williams  V.  Phelps,  16  Wis. 
80. 

See  McC!ormiak  v.  Dalton,  63  Kan. 
146.  86  P  1118.  In  this  case,  after 
A  had  bernn  work  under  a  parol 
contract  for  grading  one  mile  of 
roadbed,  B  presented  a  written  con- 
tract for  one  half  mile  only.  On 
A's  refusal  to  sign  the  contract,  B 
said  to  A's  msn,  "I  will  stand  good 
for  no  more  work  you  do  for"  A. 
A  being  unable  to  continue  the  work 
unless  B  paid  the  men.  signed  the 
contract.  It  was  held  that  the  con- 
tract  was   not   siamed   under  duress. 

88.  Ark. — Southern  Sand,  etc.,  Co. 
V.  People's  Sav.  Bank,  etc.,  Co.,  101 
Ark.   266,   142  SW  178. 

Colo. — Miller  v.  Davis,  63  Colo. 
486,  122  P  793. 

Mich. — Barger  v.  Famham,  130 
Mich.  487,  90  NW  281. 

Nebr. — (}oos  v.  Ooos,  57  Nebr.  294, 
77  NW  687. 

N.  T. — Creveling  v.  Saladino,  97 
Appi  Dlv.  202,  89  NTS  834;  Slade  V. 
Montgomery.  63  App.  Dlv.  '343.  66 
NTS  709;  Hart  v.  Walsh,  84  Misc. 
421,  148  NTS  235:  McCammon  v. 
Sbantz,  26  Misc.  476.  07  NTS  516; 
Stemback  v.  Friedman,  23  Misc.  173. 
50  NTS  1025  [mod  on  other  grounds 
34    App.    Dlv.    534,    54    NTS   608]. 

R.  I. — Pease  v.  Francis,  26  R,  I. 
226.    65    A    688. 

Tex. — Kansas  City,  etc..  R.  Co.  v. 
Graham,    (Civ.  A.)   145   SW  682. 

See  Porter  v.  New  Tork,  etc.,  R. 
Co..  206  Mass.  590,  91  NB  875  (hold- 
ing threat  by  railroad  to  discontinue 
switch  not  duress). 

[a]  ZIlBstratioa. — Where  a  baker, 
beinB  deserted  by  his  Journeymen, 
applied  to  a  bakers'  union  for  other 
Journeymen,    and    was    refused    aid 


unless  he  would  execute  his  fiote  to 
the  union  for  a  sum  charged  by  it 
for  Its  assistance.  It  was  held  in  an 
action  on  the  note  that  it  was  no 
duty  of  the  union  to  supply  defend- 
ant with  Journeymen,  and  that  their 
refusal  so  to  do  except  on  an  agree- 
ment for  compensation  did  not  con- 
stitute duress.  Grabosskl  v.  Clewers. 
17  NTS  528. 

TO.  Ark.— Vlok  V.  Shlnn,  49  Ark. 
70,   4   SW  60,   4  AmSR  26. 

111.— Hart  V.  Strong,  183  111.  849. 
66  NB  629. 

Ind. — Buck  V.  Axt,  86  Ind.  513. 

Kan.— Stout  v.  Judd,  63  P  668; 
Kimball  Co.  v.  Raw,  7  Kan.  A.  17, 
Bl   P  789. 

Minn — Nutting  V.  McCutcheon,  6 
Minn.    382. 

Okl' — Collins  Inv.  Co.  v.  Basley, 
44   Okl.    429.    144  P  1072. 

R.  I. — Pease  v.  Franda  36  R.  L 
228.   55  A  8!l«. 

S.  C— Shuck  V.  Interstate  Bidg., 
etc.,  Assoc,  63  S.  C.  134,  41  SB  28. 

71.  Oa. — Smith  v.  Atwood,  14  Ga. 
402. 

III.— Taylor  v.  Cottrell,  16  111.  93. 

La.— Wood  V.  Fits.  10  Mart.  196. 

Me. — ^Bunker  v.   Ste^iw'd,   4  A  558. 

Maaa— OrlnM  ▼.  Griggs,  110 
Mass,  446. 

Minn. — Taylor  v.  Blake,  11  Minn.. 
355. 

Mo.— Holmes  V.   Hill.    19   Mo.    169. 

N.  J.— Clark  V.  Tumbull,  47  N.  J. 
L.  266.  54  AmR  167. 

N.  T. — Dunham  v.  Orlswold.  109 
N.  T.  324,  3  NB  76;  Shephard  v. 
Watrous.  8  Cal  166;  Farmer  v. 
Walter,  2  Edw.   801. 

Philippine.— Doronila  v.  Lopes,  8 
Philippine  860. 

S.  (£— Meek  ▼.  Atkinson,  17  S.  C. 
L.  84,  19  AmD  863. 

Xllafal  tmprlsaamsnt  see  supra 
I  813. 

78.  U.  S.— Manlgault  v.  Ward,  128 
Fed.  707  [atr  199  U.  S.  473,  26  S(?t 
137,  60  L.  ed.  3741:  Atkinson  v.  AUen, 
71  Fed.  68.  17  CCA  670;  McKay  v. 
Jaekman.  17  Fed.  641. 

<3al.— Holt  ▼.  Thomas.  105  Oal. 
278,  38  P  891:  Murray  Show  Case, 
etc..  Co.  v.  Sullivan,  15  Cal.  A.  475, 
115   P  269. 

Colo. — Mccnar  v.  Wilson.  18  Colo. 
82.  81  P  502. 

Conn. — ^Bestor  v.  HIckey,  71  Conn. 
181.   41   A  555. 

III.— Van  Alstine  v.  MoAldon.  141 
111.  A.   37. 

Ind. — ^Wilson  Sewlnir  Mach.  Co.  v. 
C!urry,  126  Ind.  181.  25  NB  896;  ^.uck 
V,  Axt,  85  Ind.  512;  Peckham  v. 
Hendren,  78  Ind.  47:  C?ummlns  v. 
White.  4  Blackf.  856:  Watson  v, 
(^nnlngham,  1   Blackf.  321. 

Iowa. — (Cambers  v.  Irish,  182 
Iowa  819.  109  NW  787;  Dlckerman 
V.  Lord,  21  Iowa  838,  89  AmD  578. 

Kan. — U.  S.  Banking  Co.  v.  Veale. 
84  Kan.  886,  114  P  239,  87  LRANS 
540. 

Ky. — Rlpy  Bros.  Distilling  Co.  v. 
Llllard,  149  Ky.  728,  149  SW  1009; 
Hill  V.  Thlxton,  13  KyL  333. 

La. — Bradford  v.  Brown,  11  Mart. 
217. 

Me. — Hilbom  v.  Bucknam,  78  Me. 
482.   7  A  272,  67  AmR  816. 

Mass. — Bmmons  v.  Soudder.  116 
Mass.  367:  Benson  v.  Monson,  7 
rhish.  125.  54  AmD  716, 


400     [13  C.  J.] 


CONTRACTS 


[§§  314-315 


threat  to  levy  an  attadunent  or  execution"  or  to 
file  a  mechanic 's  lien."  So  there  is  no  dnress  where 
a  widow  of  a  decedent  threatens  that  she  will  take 
his  body  to  a  certain  place  for  burial  unless  hia 
mother  assigns  a  policy  on  his  life,"  or  where  an 
administrator  threatens  to  resign  and  to  precipitate 
litigation." 

[i  315]  (2)  Threats  of  Imprisonment.  Fear  of 
imprisonment  may  be  sufficient  to  constitute 
duress."  To  constitute  duress  by  a  threat  of  im- 
priscmment  for  a  supposed  crime  there  must  be  a 

24!"?6"n^"?V6"'  '•  ''""'"^  "  »*•""• 
,„¥°ir'^J?£?  ^-  Kansas  City  Home 
Tel.  Co.,  22g  Mo.  637,  640,  123  8W  • 
[clt  CVc];  Morgan  v.  Joy,  121  Mo. 
477.  24'  SW  «70;  Dausch  v.  Crane, 
109  Mo.  S2S.  19  SW  61;  Claflin  v. 
McDonougrh.  38  Mo.  412.  84  AmD  64. 
jjN.    B.— Evans    v.    Qale.    18    N.    H. 

^^•.^;—'^°°^^^  ^-   Sloan,    SO   N.    J. 

Via.  394. 

,„N.  Y.— Abolman  y.  Indelll.  etc,  Co, 

I^?.  -^EP-,  ^''i,  ''<•>•  15«  NTS  401! 
Llllenthal  v.  Georere  Bechtel  Brew 
'nf  Co.^18  Ajop.  Dlv.  206,  102  NTS 
1051;  White  v.  Baxter,  41  N.  T. 
Super.  358  [aff  71  N.  T.  2541;  Hart 
V.  Walsh,  84  Misc.  421,  146  NTS  236; 
Stemback  v.  Friedman,  28  Misc.  173, 
60  NTS  1025  [mod  on  other  rrounds 
84  App.  Dlv.  634,  64  JITS  608]; 
Scudder  v.  Burrows,  7  NTS  605. 

N.  C. — ^Hunt  V.  Rass,  17  N.  C.  292, 
24  AmD  274. 

Pa. — Heysham  v.  Dettre,  89  Pa. 
608. 

Tvz.—'Wa\B  V.  Burnett,  7  Tex.  684. 
^  Wash. — Zent  v.  Lewis.  90  Wash. 
•61,  166  P  848;  Cornwall  v.  Ander- 
son, 86  Wash.  369,  148  P  1;  Walla 
Walla  P.  Ins.  Co.  v.  Spencer,  62 
Wash.  389,  100  P  741. 

W.  Va. — ^Whlttaker  y.  Southwest- 
ern Virginia  Impr.  Co.,  *4  W.  Va.  217, 
12  SB  607. 

,  [a]  tUiurtMttio*. — ^It  is  not  duress 
for  one  who  believes  that  he  has 
been  wtonged  to  threaten  the  wroni;- 
doer  with  a  civil  suit,  or  if  the 
wrong  inolndes  a  violation  of  the 
criminal  law  to  threaten  him  with  a 
criminal  prosecution.  Hilbom  v. 
Bucknam.  78  Me.  482,  7  A  272,  67 
AmR  816. 

73.  Ala. — liehmaa  v.  Shaokleford, 
60  Ala.  437. 

III. — Stover  V.  Mitchell.  46  III.  21S. 

IGr.— Waller  v.  Cralle,  8  B.  Mon.  11. 

H*ss. — Wilcox  V.  Howland,  2S 
Pick.  167. 

wyo. — Bollii  V.  Metoalf.  6  Wyo.  1. 
42  P  12.  44  P  694,  71  AmSR  898. 

74.  Abelmaa  v.  Indelll,  etc.,  Go., 
170  App.  Dlv.  740,  166  NTS  40i. 

76.  Jewelers'  Ijeatrue  v.  De  Forest. 
80  Hun  876.  80  NTS  88  faff  161  "N.  T. 
654  mem.  46  N6  1148  mem]. 

TB.  Sackman  v.  Campbell,  16 
Wash.  67,   45  P  896. 

77.  U.  a.—V.  B.  V.  Huckabee,  16 
Wall.  414,  21  L.  ed.  467;  Baker  v. 
Morton,  12  Wall.  -160,  20  L.  ed.  262; 
International  Harvester  Co.  v.  Vo- 
borll,  187  Fed.  973.  110  CCA  311. 

Ida. — Wilbur  V.  Blanchard,  22  Ida. 
617.  126  P  1069. 

111.— Bane  v.  Detrick,  62  111.  19; 
Shenk  v.  Phelps,  6  111.  A.  612. 

II)*. — Bush  V.  Brown,  49  Ind.  678, 
19  AmR  695;  Baldwin  v.  Hutchison, 
8  Ind.  A.  464.  35  NE  711. 

Kan. — Wlnfield  Nat.  Bank  v.  Croco, 
46  Kan.  620,   26  P  939. 

Ky. — Greenwell  v.  Negley,  101  SW 
961.  31  KyL  144. 

Me. — ^Whltefleld  v.  Longrfellow,  18 
Me.   146. 

Mich.— Wolf  V.  Trozell,  »4  Mich. 
673,  64  NW  383. 

Nebr. — ^HuIIhorst  v.  Soharner.  16 
Nebr.  67,  17  NW  269. 

N.  T. — OuUleaume  v.  Rowe,  94  N. 
T.  268.  46  AmR  141;  Eadle  v.  Sum- 
mon, 26  N.  T.  9,  82  AmD  395;  Rich- 
ards v.  Vanderpoel.  1  Daly  71;  Marlcle 
V.  Brooks.  5  NTS  210;  Foshay  T. 
Ferguson,  6  Hill  154. 


18  Oh.  548; 
'.  Whigham, 


Oh. — James  v.  Roberts, 
Maxwell-Rolf  Stone  Co.  < 
23  Oh.  Clr.  Ct.  N.  S.  629. 

Okl. — Bdmondston  v.  Porter,  162  P 
692. 

Tsnn. — McCartney  v.  Wade,  2 
Helsk.  369;  Wllkerson  v.  Btshopt  7 
Coldw.    24. 

Tex. — Morrison  v.  Faulkner.  80 
Tex.  128,  16  SW  797;  Landa  v.  Obert, 
78  Tex.  33,  14  SW  297;  Wood  v.  Wil- 
lis, 32  Tex.  670;  Largent  v.  Beard, 
(Civ.  AJ  58  SW  90. 

Vt. — Brownell  v.  Talcott,  47  Vt. 
243. 

Bng. — Rex  v.  Southerton,  6  Bast 
126,   102  Reprint  1236. 

[a]  ZUnstratloas^— (1)  A  contract 
was  voidable  for  duress,  where  a 
party  having  a  warrant  for  an  ar- 
rest issued  by  a  justice  of  one  state 
for  an  offense  committed  in  another 
state  threatened  to  execute  it  unless 
the  accused  should  enter  Into  the 
contract,  and  the  contract  was  en- 
tered into  to  avoid  the  threatened 
arrest.  Bane  v.  Detrick,  52  111.  19. 
(2)  Where  plaintiff  induced  defend- 
ant who  was  in  ill  heaith  to  go  Into 
a  secluded  place  where  he  was 
charged  with  an  offense  of  which  he 
w(u>  not  guilty  and  was  persuaded 
that  a  person  who  was  with  and  as- 
sisted plaintiff  was  a  police  officer 
having  power  to  arrest,  and  in  con- 
sequence of  a  threat  of  Immediate 
arrest  and  imprisonment,  defendant 
executed  certain  promissory  notes, 
the  notes  were  voidable.  Bush  v. 
Brown,  49  Ind.  673,  19  AmR  696.  (3) 
A  note  and  mortgage  could  be 
avoided  for  duress,-  where  they  were 
obtained  from  an  irregular  medical 
practitioner  by  threats  to  send  him 
to  the  penitentiary  for  indelicate 
treatment  of  the  daughter  of  the 
holder  while   treating  her  for   sup- 

g>sed  suppression  of  the  menses. 
uUhorst  V.  Schamer,  IS  Nebr.  67, 
17  NW  269.  (4)  It  was  duress 
avoiding  the  agreement  where  a 
prisoner  on  execution  was  informed 
by  the  sheriff  that  he  was  directed 
to  release  him  if  he  would  sign  an 
ag^reement  not  to  sue  the  creditor 
for  false  imprisonment,  and  that  if 
be  did  not  sign  he  would  have  to 
stay  In  jail  a  long  time,  and  he 
signed  and  was  discharged.  OuU- 
leaume V.  Rome,  94  N.  T.  268,  46 
AmR  141. 

78.  Ark. — Ooodrum  v.  Merchants', 
etc.  Bank,  102  Ark.  826,  144  SW  198, 
AnnCasl9i4A  611. 

Cal. — Murray  Show  Case,  etc.,  Co. 
V.  Sullivan.  16  Cal.  A.  475,  115  P  269. 

Oa. — ^Bond  v.  Kldd.  1  Oa.  A  798.  67 
SB  944. 

111.— Compton  V.  Bunker  Hill 
Bank,  96  111.  301.  36  AmR  147;  Bane 
V.  Detrick.  62  III.  19;  Taylor  v.  Cot- 
trell,  16  III.  73. 

Me. — Knowlton  v.  Ross,  114  Me. 
18,  96  A  281,  283  [clt  Cyc];  Thorn  v. 
Plnkham,  84  Me.  101.  24  A  718,  30 
AmSR  835;  HUborn  v.  Bucknam,  78 
Me.  482,  7  A  272,  57  AmR  816;  Bddy 
v.  Herrin,  17  Me.  378,  85  AmD  261. 

Mo. — -Davis  V.  Luster.  64  Mo.  43; 
Wllkerson  v.  Hood,  65  Mo.  A.  491. 

Nebr. — Sanford  v.  Somberger,  26 
Nebr.  296,  41  NW  1102. 

N.  J.— Mullln  V.  Leamy,  80  N.  J. 
L..  484,  79  A  257;  Clark  v.  Tumbull, 
47   N.  J.  L.  266,  54  AmR  167. 

N.  T.— Weber  v.  Barrett.  126  N.  T. 
18,  28  NB  1068;  Dunham  v.  Orls- 
wold,   100   N.   T.    224,    8   NB   76;  Kis- 


threat  importing  an  illegal  or  wroogfol  imprison- 
ment, or  a  resort  to  a  criminal  prosecution  for  an 
improper  purpose  or  from  a  wrongful  motive,  ac- 
companied with  such  circumstances  as  would  indi- 
cate a  prompt  or  immediate  execution  of  the 
threat.'^'  Mere  threats  of  criminal  prosecution  are 
not  enough;  there  must  be  a  reasonable  ground  for 
apprehension  that  the  threats  will.be  carried  into 
execution,  and  it  must  also  appear  that  the  threats 
operated  on  the  mind  of  the  party  so  as  to  over- 
come his  will."    So  a  threat  to  prosecute  at  some 

sock  V.  House,  23  Hun  36;  Foahay  v. 
Ferguson,  6  Hill  164. 

^N.  a — Simmons  v.  Mann,  92  N.  C. 

12. 

_  Dr.— Oulnn  v.   Sumpter   Valley   R. 

Co.,  63  Or.  868.  873,  127  P  987   (quot 

Cyc). 

..F"i— Suliner'  v.  Cappeau,  etc..  Co.. 

238   Pa.   547.   86   A  480;   Fountain   v. 

Blgham,    236    Pa.    35,    84   A   181.    Ann 

Casl918D  1186;   Sulzner  v.  Cappeau- 

Lemey,   etc.,    Co.,    234    Pa.    162.    83    A 

108,     39     LRANS     421;     Phillips     v. 

Hennr,  160   Pa.   24,   28  A  477.    40  Am 

SR    706;    Ortt    v.    Schwartz,    <2    Pa, 

Super.  70. 

Tex. — Landa  v.  OWert.  46  Tex.  539. 

[a]  Good  faith  of  thvMt^— A 
threat  of  imprisonment  for  an  of- 
fense of  which  the  person  threat- 
ened was  innocent  was  as  to  him  a 
threat  of  unlawful  Imprtsonment. 
although  the  person  making  it  be- 
lieved the  other  guilty.  aiMings  v. 
Iowa  Sav.  Bank,  104  Iowa  678,  74 
NW  21. 

[b1  A  thrsat  of  lawful  imprlsoa- 
Biant  is  not  duress,  unless  made  for 
an  unlawful  purpose,  such  as  com- 
pelling the  satisfaction  of  a  debt  by 
the  payment  of  money,  or  the  execu- 
tion of  an  obligation  to  secure  IL 
Fountain  v.  Blgham,  236  Pa.  86.  84 
A  131,  AnnCasl913D  1185. 
k  [c]  ZUnatTatloaa<— (1)  Plaintiff 
accused  of  taking  money  from  a 
cash  drawer,  went  with  defendants 
and  others  to  a  private  place  to  dis- 
cuss the  matter.  Although  assert- 
ing his  Innocence,  he  admitted  that 
the  evidence  was  sulBcient  to  send 
him  to  the  penitentiary,  and  gave 
his  note  and  mortgage  In  settlement, 
stating  ,.4hat  he  did  so  to  prevent 
disgrace  to  his  family.  No  threats 
were  used  by  defendants  who  told 
plaintiff  that  they  did  not  intend  to 
prosecute  him.     It  was  held  that  the 


settlement  was  not  obtained  by  du- 
ress. Roloson  V.  De  Hart,  184  Mo. 
A.  638,  114  SW  1122.  (2)  If  one  is 
In  jail  under  a  charge  of  murder, 
and  another  threatens  to  detain  him 
In  prison  for  an  Indefinite  period 
and  to  prevent  a  trial  from  taking 
place,  this  would  amount  to  a 
threat  of  unlawful  imprisonment. 
Bailey  v.  Devlne,  123  Ga.  668,  61  SB 
603,  107  AmSR  163. 

Thnata  of  proseentton  pf  fauAaad, 
wife,  parMit,  or  child  see  infra  I  825. 

79.  Ga. —  Bond  v.  Kidd.  1  Cfa.  A. 
798.  67  SB  944. 

Iowa. — James  v.  Dalbey.  107  Iowa 
463.  78  NW  61;  Kennedy  v.  BoliertB, 
105  Iowa  521,"76  NW  3613. 

Me. — Hlgglns  v.  Brown,  78  Me. 
473,  5  A  269;  Harmon  v.  Harmon.  €1 
Me.  227,  14  AmR  556. 

Mich. — Feller  v.  Green,  86  Mich. 
70. 

Minn. — Flanigan  v.  Mliuieapolls, 
36  Minn.  406,  81  NW  359. 

Miss. — Davis  V.  Mississippi  Cent. 
R.   Co.,    46   Miss.   652. 

Mo. — Roloson  V.  De  Hart,  184  Mo. 
A.  638.  114  SW  1122;  Buchanan  T. 
Sahlein,  9  Mo.  A.  662. 

N.  J. — Bodine  v.  Morgan,  87  N.  J. 
Bq.  426. 

N.  T. — Dunham  v.  Oriswold.  100 
N.  T.  224,  3  NE  76;  Stono  v.  Weller. 
10  NTS  828. 

Pa.— Miller  v.  Miller.  88  Pa.  486; 
Ortt  V.  Schwarts,  62  Pa.  Super.  70. 

Tenn. — Roth  v.  Holmes,  (Ch.  A.)  52 
8W  699. 


For  later  oaaM,  daralopiaeats  and  tlumffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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indefinite  time  in  the  fntare  would  not  be  duress, 
particularly  if  the  threatened  person  knew  that  the 
other  had  no  present  means  of  executing  it  by 
arresting  him,  and  that  he  had  a  defense  and  could 
make  it?°  Written  securities  extorted  by  means  of 
threats  of  prosecution  for  criminal  ofEefises  of  which 
the  party  threatened  was  guilty  in  fact,  but  which 
were  in  no  manner  connected  with  the  demand  for 
which  compensation  was  sought,  may  be  avoided.^' 
On  the  other  hand  the  law  does  not  permit  a  crim- 
inal who  has  stolen  property  to  defend  against  the 
debt,  or  its  written  acknowledgment  or  securities 
given  for  the  debt,  on  the  ground  of  threatened 
prosecution  or  imprisonment.  But  in  a  suit  to  set 
aside  the  transaction  the  court  may  order  a  rescis- 
sion or  reconveyance  on  payment  of  the  actual  sum 
due." 

[i  316]  (3)  Threats  of  Injury  to  Property.  A 
threat  to  destroy,  injure,  or  detain  goods  or  chattels, 
or  to  trespass  on  lands  is  not,  according  to  the 
English  decisions,^  and  a  number  of  cases  in  the 
United  States,*"  such  legal  duress  as  will  constitute 
a  ground  for  setting  aside  a  contract  made  under 
its  influence.  The  reason  given  for  this  is  that  the 
constraint  which  takes  away  free  agency  and  de- 
stroys the  power  of  withholding  assent  to  a  con- 
tract must  be  one  which  is  imminent  and  without 
immediate  means  of  prevention,  and  such  as  would 


operate  on  a  person  of  a  reasonable  firmness  of  pur* 
pose.  To  avoid  a  contract  on  the  ground  of  duress, 
the  threats,  according  to  the  common-law  doctrine, 
must  be  such  as  to  strike  with  fear  a  person  of 
common  firmness  and  constancy  of  mind,  and  a 
person  threatened  with  loss  of  property  ought  to 
have  sufficient  resolution  to  resist  such  a  thireat  and 
to  rely  on  the  law  for  his  remedy.**  This  doctrine 
has  been  much  mo^fled,  howeyer,  by  the  later  cases 
on  equitable  principles.'' 

[i  317]  4.  The  Modern  EqnitaUe  Bole— «.  The 
Old  Bole.  As  has  been  seen,  by  the  common-law 
rule  duress  was  a  defense  to  be  set  up  in  a  court 
of  law  in  an  action  on  the  instrument,  and  hence 
its  limits  were  strictly  defined.  In  the  early  his- 
tory of  |he  law  legal  duress  existed  only  where 
there  was  such  a  threat  of  danger  to  the  object  oi 
it  as  was  deemed  sufiScient  to  deprive  a  constant 
and  courageous  man  of  his  free  will,  and  the  cir- 
cumstances requisite  to  that  condition  were  dis- 
tinctly fixed  by  law;  that  is  to  say,  the  resisting 
power  which  every  person  was  bound  to  exercise 
for  his  own  protection  was  measured,  not  by  the 
standard  of  the  individual  affected,  but  by  the 
standard  of  a  man  of  courage." 

[i  318]  b.  Modification  of  Bnle.  Later  there 
came  a  sli^it  modification  in  the  amount  of  resist- 
ance which  a  person  was  bound  to  make,  it  being 


Tex. — Shriver  v.  McCann,  (Civ.  A.) 
156  SW  317. 

Wash. — Ingrebrigt  v.  Seattle  Tazl- 
cab,  etc,  Co.,  78  Wash.  4S3,  189  P 
188. 

Wis. — Kmsehke  v.  Stefan,  83  Wis. 
ITS.   S3    NW   679. 

N.  S. — Fulton  V.  Kingston  Vehicle 
Co.,  Ltd..  30  N.  S.  4BS. 

Ont — ^Plper  v.  Harris  Mfg.  Co.,  15 
Ont  A.   642. 

[a]  XUostratlOB. — A  threat  to 
send  to  prison  is  not  duress  when 
the  threat  does  not  specify  an  of- 
fense for  which  one  mlKht  be  im- 
DTisoned.  Kruschke  t.  Stefan,  83 
Wis.  373,   53   NW  679. 

80k  Horton  v.  Bloedom,  37  Nebr. 
(S6.  66  jrw  321. 

81.  Thompson  v.  Nlggley,  63  Kan. 
id.  3S  P  290;  Thompson  v.  Hicks. 
(Tex.  Civ.  A.)   100  SW  367. 

as.  Ala. — Holt  V.  Agnew,  67  Ala. 
360. 

Oa.— Bond  v.  Kidd,  1  Oa.  A.  798, 
67  BE  »44. 

Me. — ^Thom  v.  Plnkham,  84  Me. 
101,  24  A  718.  30  AniSR  336. 

Hlch. — Beath  v.  Cbapoton,  116 
Mich.  606.  73  NW  806. 

Nebr. — McCormick  Harvesting 

Uach.  Co.  v.  Miller,  54  Nebr.  «44,  74 
NW  1081. 

N.  J. — Mullln  V.  Leamy,  80  N.  J. 
L.  484,  79  A  267;  Bodlne  v.  Morgan, 
37  N.  J.  Eq.  426. 

N.  S. — ^Fulton  v.  Kingston  Vehicle 
Co..  Ltd.,  30  N.  S.   466. 

8a.  Beath  V.  Chapoton,  116  Mich. 
506,  73  NW  806.  See  Brlggs  v. 
Withey,  24  Mich.  136  (where  a  mort- 
gage for  five  thousand  dollars  given 
to  settle  a  charge  of  adultery  was 
held  valid  to  the  amount  of  two 
thousand  dollars  which  was  actually 
due):  Rood  v.  Winslow.  2  Dougl. 
(Hicb.)  68,  Walk.  840  (where  a  per- 
son who  had  been  convicted  of  lar- 
ceny and  sentenced  to  pay  a  fine  of 
one  thousand  dollars  and  was  con- 
flned  in  prison,  executed  a  mortgage 
to  the  county  for  one  thousand  dol- 
lars, in  consideration  of  which  he 
was  pardoned,  and  afterward  he 
filed  a  bill  in  equity  to  set  aside  the 
foreclosure  sale  on  the  ground  of 
duress,  and  a  decree  was  entered  for 
the  amount  cwstually  duel. 

84k  Smith  v.  Monteith,  13  M.  ft 
W.  427.  163  Re(print  178;  Atlee  v. 
Backhouse,  8  M.  ft  W.  638,  160  Re- 
print 1298.  And  see  Skeate  v.  Beale. 
11  A.  ft  E.  983,  989,  39  ECL  B16.  118 
Reprint  S88  (where  the  oourt  said: 
[U  C.  J.— 26] 


"We  consider  the  law  to  be  clear, 
and  founded  on  good  reason,  that  an 
agreement  is  not  void  because  made 
under  duress  of  goods.  There  Is  no 
distinction  in  this  respect  between  a 
deed  and  an  agreement  not  under 
sea!:  and,  with  regard  to  the  former, 
the  law  is  laid  down  in  2  Inst.  483, 
and  Sheppard's  Touchstone,  p.  61, 
and  the  distinction  pointed  out  be- 
tween duress  of,  or  menace  to,  the 
person,  and  duress  of  goods.  The 
former  is  a  constraining  force, 
which  not  only  takes  away  the  free 
agency,  but  mav  leave  no  room  for 
appeal  to  the  law  for  a  remedy;  a 
man,  therefore,  Is  not  bound  by  the 
agreement  which  he  enters  Into  un- 
der such  circumstances;  but  the  fear 
that  goods  may  be  taken  or  injured 
does  not  deprive  any  one  of  his  free 
agency  who  possesses  that  ordinary 
degree  of  firmness  which  the  law 
requires  all  to  exert"). 

86.  U.  S. — U.  8.  V.  Huckabee.  It 
Wall.  414,  21  L.  ed.  457;  French  v. 
Shoemaker,  14  Wall.  314,  20  L.  ed. 
852;  Baker  v.  Morton,  12  Wall.  160,  20 
L.  ed.  262;  Pierce  v.  Brown,  7  Wall. 
206,  19  L.  ed.  184;  In  re  Meyer,  100 
Fed.  776,  3  AmBankr  772. 

Ala. — Lehman  v.  Shacldeford,  60 
Ala.  437. 

Colo. — McClair  v.  Wilson,  18  Colo. 
82.  31  F  502. 

111. — Bane  v.  Detrich,  62  III.  19. 

Ky. — Rtpy  Bros.  Distilling  Go.  v. 
LlUard.  149  Ky.  726,  149  SW  1009; 
Halerlgg  ▼.  Donaldson,  2  Mete.  445; 
Edwards  v.  Handley,  Hard.  602,  8 
AmD   746. 

Me. — Seymour  v.  Prescott,  89  Me. 
376;  Harmon  v.  Harmon,  61  Me.  227, 
14  AmR  566. 

Md.— Ootwalt  V.  Neal.  25  Md.  434. 

Mass. — Wilcox  V.  Howland,  23 
Pick.  167;  Fisher  v.  Shattuck.  17 
Pick.  252.  See  Chandler  v.  Sanger, 
114  Mass.  364,  19  AmR  867. 

Miss. — Bingham  v.  Sessions,  14 
Miss.  13. 

Mo. — Wilkerson  v.  Hood,  66  Mo.  A. 
491. 

Nebr. — Horton  v.  Bloedom,  87 
Nebr.  666,  56  NW  321. 

N.  H. — Alexander  v.  Pierce,  10  N. 
H.  494. 

N.  Y. — Gullleaume  v.  Rowe,  94  N. 
T.  268.  46  AmR  141;  Eadie  v.  Sum- 
mon, 26  N.  Y.  9.  82  AmD  896;  Wal- 
lach  V.  Hoexter,  17  AbbNCas  267; 
Foshay  v.  Ferguson,  6  Hill  164. 

Pa. — Miller  v.  Miller.  68  Pa.  486. 

la]    XUastratlaBa^— (1)    A   wrlttcm 


contract  by  which  the  manager  of 
respondent  steamship  company  em- 
ployed libelant  as  master  for  two 
years,  signed  on  Iioard  the  vessel 
where  libelant  had  gone  to  take 
charge,  but  pursuant  to  a  prior 
agreement,  cannot  be  avoided  for  du- 
ress on  the  manager's  testimony 
that  the  vessel  was  surrounded  by 
strikers  in  tugs  who  had  Imperiled 
his  life,  and  that  he  signed  in  order 
to  get  the  vessel  In  commission,  on 
libelant's  refusal  to  accept  the  em- 
ployment without  such  contract. 
Jenkins  SS.  &>.  v.  Preston,  18tl  Fed. 
609,  108  CCA  473.  (2)  Threats  made 
by  one  member  of  a  mining  partner- 
ship to  another  that  unless  the  lat- 
ter signed  a  contract  presented  to 
him  the  former  would  advance  no 
more  money  to  develop  the  mine, 
which  would  be  shut  down  and  ren- 
dered worthless,  did  not  constitute 
duress  which  would  Invalidate  the 
contract.  Connolly  v.  Bouck.  174 
Fed.  812,  98  CCA  184  (certiorari  den 
220  U.  S.  610  mem.  31  SCt  714  mem. 
65  L.  ed.  608  mem].  (3)  Where  de- 
fendant who  was  an  attorney  of  San 
Francisco,  after  spending  a  time  in 
the  parks  following  the  earthquake, 
went  to  his  apartments  to  get  a  bet- 
ter suit  Oif  clothes,  but  they  had 
been  concealed  by  his  wife  wno  re- 
fused to  let  him  get  them  until  he- 
had  executed  a  note  for  money  al- 
leged to  have  been  loaned  to  him  by 
her,  the  note  was  not  signed  under 
duress.  Krouse  v.  Krouse,  48  Ind. 
A.    3.    95    NE    262. 

se.  Pierce  v.  Brown;  7  Wall.  (U. 
S.)  205,  19  L.  ed.  134.  See  cases 
supra  note  85. 

87.  See  infra  I   318. 

88.  Coke  Litt.  p  263:  Pollock 
Contr.  p  654.  And  see  1  Blackstone 
Comm.  pp  130,  131  (where  It  was 
said:  "Wnatever  is  done  by  a  man, 
to  save  either  life  or  member,  is 
looked  upon  as  done  upon  the  highest 
necessity  and  compulsion.  There- 
fore, if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  exe- 
cute a  deed,  or  to  do  any  other  legal 
act:  these,  though  accompanied  with 
all  other  the  requisite  solemnities, 
may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  appre- 
hension of  losing  his  life,  or  even 
his  limbs,  in  case  of  his  non-compli- 
ance. .  .  .  The  constraint  a  man 
is  under  In  these  circumstcuices  is 
called  In  law  'duress.'  ...  A 
fear    of    battery,    or    being    beaten, 
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ehasged  from  that  of  a  constant  and  conrageoas 
man  to  that  of  a  person  of  ordinary  firmness."* 

[$  319]  c.  The  Modem  Doctrine.  The  role  as  it 
now  ezisto  is  that  the  question  of  duress  is  one  of 
fact  in  the  particular  case,""  to  be  determined  on 
consideration  of  the  surrounding  circumstances,*^ 
euah  as  sf^e,  sex,  capacity,  situation,  and  relation  of 
the  parties;**  and  that  duress  may  exist,  whether  or 
not  the  threat  is  suf^pient  to  overcome  the  mind  of 
u  man  of  ordinary  courage,*'  it  being  sufficient  to 
constitute  duress  that  one  party  to  the  transaction 
is  prevented  from  exercising  his  free  will  by  reason 
of.  threats  made  by  the  other,  and  that  the  contract 
is  obtained  by  reason  of  such  fact.**  Unless  these 
elements  are  present,  however,  duress  does  not  ez- 
ist.*"  The  test  is  not  so  much  the  means  .by  which 
the  party  was  compelled  to  execute  the  contract 
as  it  is  the  state  of  mind  induced  by  the  means  em- 
ployed—  the  fear  which  made  it  impossible  for  him 
to  exercise  his  own  free  will.** 


though  never  so  well  grounded,  is 
no  duress;  neither  is  the  fear  of  hav- 
ing one's  house  burned,  or  one's 
goods  taken  away  and  destroyed; 
because  in  these  cases,  should  the 
threat  he  performed,  a  man  may  have 
satisfaction  by  recovering  eaufvalent 
damages':  but  no  suitable  atonement 
can  be  made  for  the  loss  of  life  or 
limb"). 

SB.  V.  8. — U.  S.  v.  Huckabee.  16 
Wall.   414.   21  L.  od.  4E7. 

Ark. — Bosley  v.  Shanner,  IS  Ark. 
280;  Burr  v.  Burton,  18  Ark.  314. 

III. — Toungs  v.  SImm.  41  III.  A.  M. 

Ind. — HInes  v.  Hamilton  County, 
93  Ind.  266. 

Me. — ^Thome  v.  PInkham,  84  Me. 
101.  24  A  718,  30  AmSR  335;  Hllborn 
f.  Bucknem,  78  Me.  482.  7  A  272,  B7 
AmSR  818;  Htggins  v.  Brown,  78  Me. 
478,  S  A  2(9;  Harmon  v.  Harmon,  61 
Me.  227,  14  AmR  656. 

Mass. —  Morse  v.  Woodworth.  1S5 
Mass.  238.  17  NE  1010,  29  NB  625. 

Minn. — Flanlgan  v.  Minneapolis,  36 
Minn.  406,  81  NW  359. 

Mo. — Wolfe  v.  Marshal,  62  Mo.  167. 

Nebr. — Horton  v.  Bloedorn,  37 
Nebr.  666,  56  NW  821. 

Va. — Ford  v.  Bngleman,  118  Va.  89, 
86  SB  862. 

W.  Va. — Simmons  v.  Trumbo,  9  W. 
Va.  358. 

"Unlawful  duress  is  a  good  defense 
to  a  contract  if  it  includes  such  de- 
gree of  constraint  or  danger,  either 
actually  Inflicted  or  threatened  and 
impending,  as  is  sufficient  in  severity 
or  apprehension  to  overcome  the 
mind  and  will  of  a  person  of  ordinary 
firmness."  U.  B.  v.  Huckabee,  16 
Wall.   (U.  S.)  414,  21  L.  ed.  457. 

so.  Cornwall  v.  Anderson,  85 
Wash.   869,   148  P  1. 

01.  International  Harvester  Co.  v. 
.  VoborJl,  187  Fed.  973.  110  CCA  811: 
Denney  v.  Reber;  (Ind.  A.)  114  NE 
424. 

90.  International  Harvester  Co.  v. 
Vobortl,  187  Fed.  973,  110  CCA  811; 
Denney  v.  Reber,  (Ind.  A.)  114  NE 
424;  Anthony,  etc.,  Co.  v.  Brown,  214 
Mass.  489,  101  NB  1066;  Cornwall  v. 
Anderson,  86  Wash.  369,  375,  148  F  1. 

"In  considering  the  matter  of 
whether  there  was  In  fact  restraint 
or  coercion,  the  courts  usually  con- 
sider the  state  of  the  mental  or  phys- 
ical health,  the  condition  in  life,  the 
experience  of  the  person,  and  his  edu- 
cation and  intelligence."  Cornwall  v. 
Anderson  supra. 

[a]  XUnstrattmi. — Threats  which 
induce  the  execution  of  a  note  by  old 
and  feeble  persons  amount  to  duress, 
even  though  they  would  not  Influence 
ordinary  persons.  Anthony,  etc.,  Co. 
V.  Brown,  214  Mass.  439,  101  NB 
1056. 

93.  Nebraska  Mut.  Bond  Assoc,  v. 
Klee,  70  Nebr.  383,  97  NW  476;  Corn- 
wall V.  Anderson,  85  Wash.  369.  148 
P  1.    See  Sulzner  v.  Cappeau-Lemley, 


etc.,  Co.,  234  Pa.  161,  88  A  103,  39 
L.RANS  421  (where  it  is  held  that  a 
contract  produced  by  actual  intimi- 
dation is  void,  whether  the  intimida- 
tion arises  as  a  result  of  mere  per- 
sonal tnflrmity.  or  circumstances 
which  might  produce  a  like  effect  on 
persons  of  ordinary  firmness). 

M.  U.  S.— Radlck  v.  Hutchlns,  95 
IT.  S.  210,  24  L.  ed.  409;  Pierce  v. 
Brown,  7  Wall,  205,  19  L.  ed.  134; 
Andrews  v.  Connolly,  145  Fed.  43. 

Ala. — Hartford  F.  Ins.  Co.  v.  Klrk- 
patrick.  111  Ala.  456,  20  8  661. 

Cal. — Simmons  v.  Sweeney,  13  Cal. 
A.   283,    109   P   265. 

Conn. — McCarthy  v.  Tanska,-  84 
Conn.  377.  80  A  84. 

Ga. — Love  v.  State,  78  Ga.  66,  3 
SB  893.  6  AmSR  234. 

Hawaii. — Cummins  v.  Carter,  17 
Hawaii  71.  79  [cit  Cyc]. 

Ida. — Wilbur  V.  Blanchard,  22  Ida. 
517,  126  P  1069. 

111. — Brueggestradt  v.  Ludwlg,  184 
111.  24,  66  NS  419. 

Ind. — Denney  v.  Reber,  (A.)  114  KB 
424. 

Iowa. — Callendar  Sav.  Bank  v.  Loos, 
142  Iowa  1,   120  NW  317. 

Kan. — Williamson,  etc.,  Co.  v.  Ao- 
kerman,  77  Kan.  602,  94  P  807.  20 
L.RANS   484. 

Mass. — Anthony,  etc.,  Co.  v.  Brown, 
214  Mass.  439,  101  NB  1056. 

Mich. — Dallavo  v,  Dallavo.  189 
Mich.  850.   155  NW  538. 

Mo. — Wood  V.  Kansas  City  Home 
Tel.  Co.,  223  Mo.  537,  640,  123  SW 
6  fquot  Cyc]. 

Nebr. — Nebraska  Mut.  Bond  Assoc. 
V.  Klee,  70  Nebr.  388.  97  NW  476. 

Okl. — Bdmondeton  v.  Porter,  162  P 
(92;  Piekenbrock  v.  Smith,  48  OkL 
686,  589,  143  P  676  [quot  Cyc]. 

Tenn. — Zuccarello  v.  Randolph,  (Ch. 
A.)  68  SW  463. 

Tex. — R.  Co.  V.  Pacheco, ,  (Civ.  A.) 
186  SW  1061;  Kansas  City,  etc.  R. 
Co.  V.  Graham,  (Civ.  A)  146  SW  632. 

Wis. — ^Price  V.  Poynette  Bank,  144 
Wis.  190,  128  NW  895;  Galusha  v. 
Sherman,  105  Wis.  263.  81  NW  494, 
47  LRA  417;  Wulff  v.  Bluhm.  95  Wis. 
257,  70  NW  73,  60  AmSR  116;  Dayton 
City  Nat.  Bank  v.  Kusworm.  91  wis. 
166,  64  -NW  843;  Kuelkamp  v.  Kid- 
ding, 31  Wis.  503. 

Que. — Lm.  Banque  Nationale  V. 
Hamel.  43  Que.  Super.  425. 

"If  threats  be  made  which  are  of 
such  nature  as  to  oppress  the  person, 
and  such  threats  relate  to  his  per- 
sonable liberty  or  safety,  or  deprive 
him  of  the  free  exercise  of  his  will, 
and  prevent  the  meeting  of  minds 
necessary  to  a  valid  contract,  the  act 
may  be  void  on  the  ground  of  du- 
ress." KauB  V.  Gracey,  162  Iowa  671, 
144   NW  625,   627. 

"To  give  validity  to  any  contract, 
the  law  requires  the  free  assent  of 
the  parties  to  be  bound  thereby,  and 
the  trend  of  modern  authority  is  to 


[i  320]  d.  Threats  of  Bodily  Hum.  The  early 
common-law  rule,  as  we  have  seen,  was  that,  while  a 
threat  against  one's  life  or  to  do  bodily  injury  was 
of  Buch  a  nature  as  to  render  the  act  done  nnder 
its  influence  an  act  done  under  duress,  yet  the  threat 
of  bodily  injury  must  be  of  great  bodily  harm,  the 
loss  of  a  limb,  or  mayhem,  and  a  threat  of  a  mere 
battery  was  not  legal  duress  for  the  reason  that  it 
was  not  sufficient  to  overcome  the  mind  and  will  of 
an  ordinary  firm  and  courageous  man.*'  But  the 
later  American  rule  holds  contracts  induced  by 
threats  and  fear  of  a  battery  voidable  on  the  ground 
of  duress.** 

[$  321]  e.  Threats  of  Injury  to  Property — (1) 
In  GteneraL  According  to  the  modem  doctrine 
threats  of  destruction  of  prop>erty  or  duress  of  goods 
urder  oppressive  circumstances  will  avoid  a  con- 
trac*  on  the  ground  of  duress,  because  in  such  cases 
there  is  nothing  but  the  form  of  agreement  without 
its  substance.**  i  This  is  particularly  true  where  the 

relieve  a  party  from  his  oblig&tton 
or  deed  wnen,  through  fear,  terror, 
or  violence,  he  has  been  deprived  of 
free  and  voluntary  action  by  the 
other  contracting  party,  or  by  one 
acting  for  and  in  behalf  of  such 
party."  Denney  v.  Reber,  (Ind.  A.) 
114  NB  424. 

[a]  ZUtisttattoa. — ^Where  the  only 
railroad  at  place  of  shipment  refused 
to  ship  cattle  unless  it  was  written 
across  the  bill  of  lading  that  some 
were  in  bad  cooditioii.  and,  although 
the  statement  was  untrue,  the  ship- 


per, under  such  pressure,  signed  such 
bill  of  lading,  the  carrier's  act  con- 
stltuted  legal  duress.    Missouri,   etc.. 


R.  Co.  V.  Pacheco,  (Tex.  Civ.  A.)  166 
SW  lOBl. 

as.  Dallavo  V.  Dallavo,  189  Mich. 
360,  156  NW  638;  Clement  v.  Buckley 
Mercantile  Co.,  172  Mich.  243.  1S7 
NW  657;  Nebraska  Mut  Bond  Assoc 
v.  Klee,  70  Nebr.  S<3,  97  NTW  476: 
Fountain  v.  Blgham.  236  Pa..  35.  84 
A  181,  AnnC!aal918D  1186;  Palmer  T. 
Bosley,   (Tenn.  <3i.  AO_62  S"W  198. 

[a]  lUiUttatioa. — Where  an  edu- 
cated business  man,  having  a  written 
contract  with  a  building  association 
in  which  his  rights  are  clearly  set 
out  is  notified  by  its  officers  that  it 
has  quit  business  and  that  he  must 
pay  to  it  his  loan  or  transfer  It  to 
another  association,  and  he,  althoucli 
not  obliged  to,  does  transfer  it  to  the 
other,  he  cannot  avoid  pasring  the 
loan  to  such  other  on  the  ground  of 
duress,  even  though  the  representa- 
tions were  connived  at  by  such  other. 
FjUmer  v.  Bosley.  (Tena  Ch.  A.)  (2 
SW  196. 

9e>  McCarthy  v.  Tanlska,  84  Conn. 
877,  80  A  84;  Fountain  v.  Bigham. 
236  Pa.  36.  84  A  131,  AnnC:aal91SD 
1186. 

97.  Pierce  v.  Brown,  1  WalL  (O. 
8.)  206,  19  L.  ed.  184, 

9B.  Pieroe  v.  Brown,  7  'Wall.  (U. 
S.)  205,  19  L,.  ed.  134;  Love  v.  State, 
78  Ga  66,  3  SB  893,  (  AmSR  284; 
Foshay  v.  Ferguson,  5  Hill  (N.  Y.) 
164;  Bogle  v.  Hammons,  2  Heisk. 
(Tenn.)  136. 

99.  u.  S. — Lonegan  v.  Buford.  148 
U.  S.  681,  13  set  684.  87  U  ed.  669: 
U.  S.  V.  Huckabee,  16  Wall.  414,  81 
li.  ed.  457:  French  v.  Shoemaker, 
14  Wall.  314,  20  L..  ed.  852;  Pierce  v. 
Brown.  7  Wall.  205.  19  L,.  ed.  184; 
Tutt  V.  Ide,  24  F.  Gas.  No.  14,875a 
3   Blatchf.    249. 

Fla. — Fuller  v.  Roberta,  35  Fla.  110, 
17    S    369 

Ga. — Fenwick  Shipping  Co.  v. 
Clarke,  138  Ga  43,  45.  (5  SB  140  [dt 
Cyc];  Whltt  v.  Blount,  124  Ga  671, 
676,  53  SB  205  [cit  C^yc];  Oawford 
V.  Cato,  22  Ga  694. 

Ida. — Green  v.  Byera  16  Ida  178, 
101  P  79. 

111. — Pemberton  v.  Williams,  87  IlL 
16;  Spaids  v.  Barrett.  67  111.  289.  11 
AmR    10;    Thurman    v.    Burt,    68    IlL 
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penon.  by  reason  of  mental  or  physieal  infirmity,  is 
the  more  easily  influeneed  to  act  to  his  own  injury.* 
Bnt  a  duress  of  goods  depends  on  the  right  of  tiie 
person  to  demand  them  as  his  prcpociy.'  Real  prop- 
erty is  not  in  duress  unless  there  is  an  illegfj  de- 
mand made  against  the  owner,  coupled  with  a 
present  power  or  authority  in  the  person  making 
such  demand  to  sell  or  dispose  of  the  property  if 
payment  is  not  made  as  demanded.' 

U  322]  (2)  Parties  Kot  at  Arm's  Length.  Where 
the  parties  are  not  at  arm's  length,  but  one  of  them 
ia  in  a  position  to  dictate,  the  courts  will  treat 
agreements  which  are  influenced  by  threats  of  injury 
to,  or  the  withholding  of,  property  as  made  under 
duress,^  as  where  a  banker  refuses  to  honor  a  cus- 
tomer's eheck  unless  he  accedes  to  a  false  and 
fraudulent  claim;*  where  one  with  the  necessary 
power  threatens  to  prevent  the  clearance  of  a  ves- 
sel ;*  where  a  gas  or  water  company  refuses  to  fur- 
nish gas  until  a  promise  which  it  has  no  right  ^ to 
exact  is  made;^  where  a  state  institution  refuses  to 
admit  a  student  unless  a  pajrment  of  an  iU^gal  fee 


is  made  by  him;'  and  other  like  eases.'  An  order 
of  a  military  commandant  in  time  of  war,  after 
martial  law  has  been  declared,  requiring  an  act  to 
be  performed  by  a  citizen  which  is  contrary  to  his 
incUnation,  constitutes  duress,  although  no  threats 
or  demonstrations  of  violence  are  used  at  the  time 
the  act  is  performed.'"  And  the  position  of  a  pub- 
lic officer  ia  generally  such  that  persons  acceding  to 
illeg^  exactions  on  his  part  may  be  said  to  do  so 
under  duress.'* 

[i  323]  (3)  L{ick  of  Ooosideration.  Where  the 
detention  of  property  is  without  legal  right,  the 
contract  entered  into  to  obtain  possession  of  it  is 
void  on  the  ground  Of  want  of  consideration.*' 

[^  324]  6.  Who  Must  Impose  Duress.  Duress,  to 
avoid  a  contract,  must  be  the  act  of  the  other  party 
himself  or  his  agent,  or  must  be  imposed  with  his 
knowledge,  and  taken  advantage  of  by  him  for  the 
purpose  of  obtaining  the  agreement.  Duress  by  a 
third  person  will  not  avoid  a  contract  made  with  a 
party  who  was  not  cognizant  of  it.**  It  is  not 
necessary,  however,  that  threats  be  made  directly  to 


139:  Re«a  ▼■  Sehmits.  164  III.  A.  tSO. 
_Ind. — BeniMtt  v.  Ford,  47  Ind.  264; 
Rlusstnan  v.  Copeland,  18  Ind.  S0«: 
Rose  T.  Owen.  42  Ind.  A.  187,  8E  NE 
129. 

Iowa. — Poote  v.  De  Poy,  186  Iowa 
.tee.  102  NW  112.  10*  AmSR  t6B.  «8 
LRA.  802. 

Kan. — McCormlck  v.  Dalton.  63 
Kan.  146.  85  P  1118. 

Md. — Moore  v.  Putts,  110  Md.  4»0. 
73  A  149;  Williams  v.  Williams,  63 
Md.  871:  Frederick  Centr.  Bank  v. 
Copeland,  18  Md.  817,  81  AmD  597. 

Mlcli. — Hackley  v.  Headley,  46 
Mich.  667.  8  ^^W  611:  Vyne  v.  Glenn, 
41  Mich.  112.  1  NW  997. 

Mo. — Brown  v.  Worthlnrton,  182 
Mo.  A.  608,  142  SW  1082;  Wllkerson 
V.  Hood,  66  Mo.  A.  491.  See  Dustin 
V.  Farrelly,  81  Mo.  A.  880  (holding 
that  the  fact  that  plaintiff,  in  order 
to  make  an  advantageous  agreement 
with  other  etockholders  and  to  re- 
lieve the  corporate  property  of  a  re- 
ceivership, was  forced  to  accede  to 
exorbitant  demands  of  an  Individual 
creditor  of  his  who  bad  bought  up 
the  claims  against  the  corporation  Is 
not  duress). 

Nebr. — Nelson  v.  Nelson,  99  Nebr. 
456.    156   NW   lose. 

N.  Y. — McPherson  v.  Cox,  86  N.  T. 
472;  Scholey  v.  Humford,  60  N.  T. 
498;  Eiadie  v.  Slimmon,  26  N.  T.  9, 
82  AmD  196;  Foshay  v.  Ferguson,  5 
Hill   164. 

Pa. — Mots  V.  Mitchell,  91  Pa.   114; 
Heysham  v.  Dettre,  89  Pa.  606;  Miller 
V.  Miller,  68  Pa.  486;  White  v.  Heyl- 
.  man,   34   Pa.   142. 

S.  C. — Collins  V.  Westbury,  2  S.  C. 
Lu  211,  1  AmD  643;  Sasportaa  v.  Jen- 
nings. 1  S.  C.  L.  470. 

Tenn. — ^Waller  v.  Parker,  6  Coldw. 
476. 

Tex. — Oliphant  v.  Minkham,  79  Tex. 
643.  15  SW  569.  23  AmSR  863.  See 
Sanborn  v.  Bush,  41  Tex.  Civ.  A.  24, 
91  SW  888  (where  facta  were  held 
insufficient). 

Va.— Harris  v.  Gary,  112  Va.  362, 
71  SE  561,  AnnCasl913A  1360;  Nel- 
son v.  Suddarth,  1  Hen.  &  M.  (11  Va.) 
860. 

"It  has  come  to  be  the  rule  of  law 
in  this  country  .  .  .  that  where  one 
is  presented  with  the  contingency  of 
serious  loss  or  damage  to  his  prop- 
erty or  of  a  submission  to  an  extor- 
tionate claim,  if  he  pay  the  claim  or 
make  the  contract  which  is  extorted, 
from  him,  it  is  not  to  be  considered 
a  voluntary  act,  and  it  may  be  set 
aside  on  the  ground  of  duress."  Mc- 
Guire  v.  H.  G.  Vogel  Co.,  86  Misc. 
22,  2«,  148  NTS  nf  [quot  Van  Dyke 
V.  Wood.  60  App.  Dlv.  208,  213,  7*" 
NYS    824J. 

"It  is  sufficient  If  the  will  be  con- 
strained by  the  unlawful  presenta- 
tion of  a  choice  between  comparative 
evil;  as.  Inconvenience  and   loss   by 


the  detention  of  property,  loss  of 
property  altogether,  or  compliance 
with  an  unconscionable  demand." 
Harris  v.  Gary,  112  Va.  862,  889,  71 
SB  561,  AnnCa8l918A  1350. 

[a]  PlBStratloas.  (1)  A  promise 
to  pay  rent,  made  solely  to  prevent 
an  unlawful  eviction,  is  not  bindlne. 
Smith  V.  Coker,  110  Ga.  654,  86 
SB  107,  (2)  An  agreement  bv  a 
steamship  company  to  pay  the  hos- 
pital expenses  of  immigrant  pas- 
sengers suffering  from  contagious 
diseases  on  their  arrival  is  in- 
valid when  induced  by  threats  of 
immigration  officers  to  detain  such 
passengers  on  the  vessel  until  their 
recovery  if  such  expenses  are  not 
paid.  u.  S.  V.  Holland-America  Line, 
206  Fed.  943  [aft  212  Fed.  116,  128 
GCA  632].  (8)  An  answer.  In  an  ac- 
tion for  water  rents  under  contracts 
averring  that  the  irrigation  company 
refused  to  deliver  defendant  any 
water  until  he  signed  the  contracts, 
and  that  defendant,  through  fear  that 
he  would  be  unable  to  raise  any 
crops  if  he  did  not  secure  water, 
signed  the  contracts,  protesting  at' 
the  time  against  doing  so,  is  suffi- 
cient to  present  the  issue  of  whether 
defendant  was  under  such  duress  as 
would  avoid  the  contracts.  Green  v.- 
Byera,  18  Ida.  178,  101  P  79. 

[b]  SB  OaJiromla  under  the  ex- 
press provision  of  the  civil  code 
duress  may  consist  in  the  unlawful 
detention  of  property.  See  Civ.  Code 
i  1569;  and  Harlan  v.  Gladding,  7 
Gal.  A.    49,   93  P  400. 

1.  Foote  V.  De  Poy,^126  Iowa  866, 
102  NW  118,  106  Amte  866,  68  LRA 
302. 

a.  Block  V.  y.  S.,  8  Ct.  CL  461 
(holding  that,  where  one  has  In  fact 
no  right  to  demand  goods  except  on 
performance  of  terms  and  condi- 
tions imposed  by  law.  It  is  not  du- 
ress for  a  treasury  agent  to  refuse 
to  deliver  them  except  on  those  con- 
ditions, and  compliance  with  the 
conditions  by  the  owner,  although 
thus  exacted,  must  be  deemed  vol- 
untary). 

3.  Mariposa  Go.  v.  Bowman,  16  F. 
Gas.   No.   9,089,  Deady  228. 

4.  Fenwlck  Shipping  Co.  v.  Clarke, 
133  Ga.  43,  46.  66  SB  140  [quot  CycJ: 
Whltt  y.  Blount,  124  Ga.  671,  676,  63 
SB  20.5  [quot  Cyc]';  L.ove  v.  State, 
78  Ga."  66.  3  SB  893,'  6  AmSR  234: 
Secor  v.  Clark  117  N.  Y.  350,  22 
NE  75to  [rev  66  N.  Y.  Super.  162,  1 
NYS  61B1;  Schoellhamer  v.  Ro- 
metsch,  26  Or.  394,  38  P  344:  Har- 
ris v.  Gary,  112  Va.  862,  71  SB  651, 
AnnCasl913A   1360. 

[a]  muattatioiL— In  an  action  on 
notes,  a  plea  that  plaintiff  had  been 
employed  by  defendants,  and  threat- 
ened, unless  the  notes  were  executed, 
to  leave  such  employment  before  the 
expiration    of    its    term    and    take 


with  him  certain  funds  which  he 
had  collected  for  defendants  and 
also  various  contracts  which  he  con- 
trolled and  which  were  worth  sev- 
eral thousands  of  dollars  was  a  suf- 
ficient plea  of  duress.  Whltt  v. 
Blount.   124   Ga.   671,  53  SB  206. 

S.  Adams  v.  Bchlfler,  11  Colo.  16, 
17  P  21,   7  AmSR  202. 

e.  Baldwin  V.  Sullivan  Lumber 
Co,,  20  NYS  496  [aff  142  N.  T.  279, 
36  NB  10601. 

7.  New  Orleans  Gas  Light,  etc, 
Co.  v.  Paulding,  12  Rob.  (La.)  378: 
Westlake  v.  St.  Louis,  77  Mo.  47,  46 
AmR   4. 

8.  Niedermeyer  v.  State  Univ.,  61 
Ho.  A.  654. 

S.  Dwinel  v.  Barnard,  28  Me.  654, 
48  AmD  507  (where  a  person  hav- 
ing a  lawful  right  to  float  his  logs 
over  the  land  of  another,  without 
his  consent  through  an  artificial 
channel  made  by  the  latter  by  di- 
verting the  natural  course  of  a 
stream,  and  being  resisted  and  ob- 
structed in  the  use  of  it  by  the 
other,  thereupon  made  a  contract 
with  him  to  pay  a  sum  of  money 
for  the  removal  of  such  obstruction, 
and  for  permission  to  float  his  logs, 
and  the  agreement  was  held  voidable 
as  procured  by  duress). 

la    Ollvari  V.  Menger.  39  Tex.  76. 

11.  Sllllman  v.  U,  S.,  101  U.  S. 
465,  25  L.  ed.  987;  Livingston  v.  U. 
S.,  8  Ct.  CI.  131;  Jackson  v.  Slglin, 
10  Or.  93;  Wooters  v.  Smith,  56  Tex. 
198;  Lovejoy  v.  Lee,  86  Vt.  430. 

IS.  Brayden  v.  Goulman,  1  T.  B. 
Mon.  (Ky.)  116:  Taylor  v.  Howard, 
70  Wash.  217,  126  P  423.  See  supra 
f  208.  -'         J 

Bee«v«nr  of  kummt  P«ld  wader  du- 
ress see  Payment  [30  Cyc  1303]. 

13.  Ga. — Johnson  V.  A.  Leffler 
Co.,    122    Ga.    670.    60   SB   488. 

111. — Compton  v.  Bunker  Hill  Bank, 
96  111.  301.  36  AmR  147:  Schwarts  V. 
Schwarts,    29   111.   A.    516. 

Ky. — Pears  v.  United  Loan,  etc.. 
Bank,  172  Ky.  265,  189  SW  226;  Ely 
V.  Hartford  L.  Ins.  Co..  128  Ky.  799, 
110  SW  266,  33  KyL  272:  Fightmas- 
ter  V.  Levi,   17  SW  195,  13  KyL  412. 

Mass. — Fairbanks  v.  Snow,  146 
Mass.  163,  IS  NE  696,  1  AmSR  446. 

Mich. — Boydan  v,  Haberstumpf, 
129  Mich.   137,   88   NW  386. 

N.  J. — Travis  v.  Unkart,  89  N.  J. 
L.  671,  99  A  320;  Mullin  v.  Leamy, 
80  N.  J.  L.   484,  it  A  267. 

N.  Y. — Sherman  v.  Sherman,  20 
NYS   414. 

Or. — Quinn  v.  Sumpter  Valley  R. 
Co.,  68  Or.  368,  874,  127  P  987  [quot 
Cyc]. 

Tex. — Dlmmltt  v.  Robblns,  74  Tex. 
441,   12  SW  94. 

But  see  Bryant  v.  Levy.  52  La. 
Ann.  1649,  28  S  191  (holding  that 
when  enough  fear  is  brought  to  bear 
so  as  to  operate  on  a  person  of  or- 
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the  person  to  be  iiiflnen«ed,  if  they  are  made  to  a 
third  person  with  intent  that  they  may  be  oomniii- 
nicated  to  him  and  are  communicated." 

[i  325]  6.  On  Whom  Duress  Must  Be  Imposed. 
Ab  a  rule  an  agreement  cannot'  be  avoided  because 
the  duress  was  imposed  on  a  third  person.  In  other 
words  the  law  does  not  regard  one  person  as  under 
duress  who  enters  into  a  oontra^ct  to  relieve  another 
person  and  not  himself .''  Thus  the  duress  of  a  prin- 
eipal  will  not  excuse,  and  cannot  be  pleaded  by  a 
surety,"  although  the  contrary  has  been  held  as  to 
sitatutory  bonds  ;^'  and  a  servant  cannot  avoid  a 
deed  made  by  duress  to  his  master,  nor  conversely." 
Nor  can  a  bill  of  sale  be  impeached  by  the  seller's 
creditors,  or  by  an  officer  attaching  in  their  behalf, 
on  the  ground  of  duress  of  the  seller." 

Relative.     An  exception  to  the  general  rule  is 


where  tiie  subject  of  the  duress  is  the  wife,  husband, 
parent,  child,"  or  other  near  relative  ;'^  and  in  such 
cases  the  faet  that  the  threatened  prosecution  or 
imprisonment  m&y  be  lawful  does  not  affect  the 
voidability  of  the  contract,**  nor  is  actual  guilt  or 
innocence  of  the  accused  material.** 

[$  326]  F.  Undue  Inflqenoe— 1.  Definition.  An 
exact  definition  of  the  term  "undue  influence"  is 
not  easy  to  frame,  although  frequently  attempted 
by  judges  and  text- writers.  As  has  been  well  said, 
"it  is  easier  to  say  what  it  is  not,  than  what  it 
is."**  A  sufficiently  accurate  definition  is  that  of 
Holland,  who  says:  "Undue  inflnence  .  .  .  con- 
sists in  acts  which,  though  not  fraudulent,  amount 
to  an  abuse  of  the  power  whi«h  circumstances  have 
given  to  the  will  of  one  individual  over  that  of 
another."*' 


dinary  flrmness,  regardliiK  hU  repu- 
tation or  fortune.  It  will  vitiate  and 
invalidate  a  contract  on  account  of 
It-  and  this,  althou)?h  the  party  In 
whose  favor  the  contract  la  made 
did  not  brine  the  fear  to  bear,  and 
even  though  he  was  Ignorant  of  It). 

14.  Price  V.  Poynette  Bank,  144 
Wis.  190,  128   NW  896. 

IB.  III.— Plummer  v.  Peo.,  16  III. 
368. 

Ky. — Gainea  v.  Poor,  S  Mete.  603, 
79  AmD  669;  Jones  v.  Turner,  6  Litt. 
147. 

Mass. — ^Robinson  v.  Oould,  11  Cush. 

N.  J.— Wright  V.  Reminston.  41  K. 
J.  U  48,  82  AmR  180  [aff  43  N.  J.  U 
461].  ' 

Or. — Oulnn  v.  Sumpter  Valley  R. 
Co.,  63  Or.  368,  874,  121  P  987  [Quot 
CycJ. 

Pa.— Phillips  V.  Henry.  160  Pa.  24, 
38  A  477,  40  AmSR  70(;  In  re  Bus- 
sard,  13  L.ancBar  127. 

Tex. — Spaulding  v.  Crawford,  27 
Tex.   156. 

Wyo. — Barrett  v.  Mahnken,  6  Wyo. 
461,   48    P  202,    71   AmSR  953. 

Bng. — HuscoRibe  v.  Standing.  Cro. 
Jac.    187,    79   Reprint   163. 

But  see  Gumming  v.  Ince,  11  Q.  B. 
112,  63  ECL,  112,  116  Reprint  418 
(Intimating  that  duress  of  client 
might    avoid    agreement    by    attor- 

le.'  See  Principal  and  Surety  [32 
Cyc   241. 

17.  SUte  V.  Brantley,  27  Ala.  44; 
Fisher  v.  Shattuck.  17  Pick.  (Mass.) 
262;  Thompson  v.  Lock^ood,  16 
Johns.    (N.  T.)   266. 

18.  RoUe  Abr.  p  687:  Bayly  v. 
Clar<L  2  Brownl.  &  G.  276,  276,  123 
Reprint  939. 

M.  L/ewis  V.  Bannister,  16  Qray 
(Mass.)    600. 

90.  U.  S. — International  Harvest- 
er Co.  V.  Voborll,  187  Fed.  973,  110 
CCA  311;  McCIintIck  v.  CumminS,  16 
F.  Cas.  No.  8,699,  3  McLean  168. 

Ala. — Holt  V.   Agnew,   67  Ala.   360. 

D.  C. — O'Toole  V.  Liamson,  41  App. 
276. 

Fla. — ^Burton  v.  McMillan,  62  Fla. 
469,  484.  42  S  849,  120  AmSR  220.  8 
L.RANS  991,  11  AnnCas  380  (clt 
Cyc). 

Ga. — Bailey  v.  Devine,  123  Oa. 
663,  61  SE  603,  107  AmSR  163: 
Southern  Express  Co.  v.  DufCey,  48 
Oa.  358. 

111.— Plummer  v.  Peo.,  16  111.  368; 
Green  v.  Moss,  66  111.  A.  594;  Brad- 
ley v.  Irish,  42  111.  A.  85;  Mayer  v. 
Oldham.  32  lU.  A.  233;  Shenk  ▼. 
Phelps,  6  111.  A.  612.  See  also 
Compton  V.  Bunker  HiU  Bank,  96 
111.    301,   36   AmR   147. 

Ind.— Brooks  v.  BerryhlU,  20  Ind. 
97;  Denney  v.  Reber,  (A)  114  N£3 
424. 

Iowa. — Glddlngs  v.  Iowa  Sav. 
Bank,  104  Iowa  676.  74  NW  21;  Ne- 
vada First  Nat.  Bank  v.  Bryan,  62 
Iowa  42,  17  NW  166;  Green  v.  Scra- 
nage,   19   Iowa  461,   87  AmO  447. 

Kan. — Williamson,  etc.,  Co.  v.  Ac- 
kerman,    7T    Kan.    602,    94    F    807,    20 


L.RANS  484;  Beaton  v.  Norman 
County  Stat9  Bank,  69  Kan.  281,  62 
P  876. 

Ky. — Fears  v.  United  Loan.  etc„ 
Bank.  172  Ky.  266,  189  SW  226: 
Gaines  v.  Poor,  3  Mete.  603,  79  AmD 
669. 

Mass. — ^Bryant  v.  Peck,  etc.,  Co., 
164  Mass.  460.  28  NE  678;  Harris  v. 
Carmody,  131  Mass.  61,  41  AmR  188. 

Mich. — licwls  v.  Doyle.  182  Mich. 
141,  148  NW  407;  Benedict  v.  Roome, 
106  Mich.  378,  64  NW  193;  Miller  v. 
Wnor  Lumber  Co.,  98  Mich.  163,  67 
NW  101,  39  AmSR  624-  Meech  v. 
Lee,    82   Mich.    274,    46   NW   383. 

Miss. — Allen  v.  Leflore  County,  78 
Miss.   671,   29   S  161. 

Mo. — Henslnger  v.  Dyer,  147  Mo. 
219,  48  SW  912;  McCk>y  v.  Green,  83 
Mo.    626. 

Nebr. — ^Hargreaves  v.  Korcek,  44 
Nebr.   660,   62  NW  1086. 

N.  H.— Davis  V.  Smith.  68  N.  H. 
263,    44  A  384,   73  AmSR  684. 

N.  J. — Lomerson  v.  Johnston,  44 
N.  J.  Eq.  93,  13  A  8.  See  Ball  v. 
Ward,  76  N,  J.  Eq,  8,  74  A  168  [afT 
79  N.  J.  Eq.  170,  81  A  724,  37  LRA 
NS  639]  (where  the  facts  were  held 
not  to  show  duress). 

N.  T. — Adams  v.  Irving  Nat. 
Bank.  116  N.  T.  606.  23  NE  7.  IS 
AmsR  447,  6  LRA  491;  Schoener  v. 
Llssauer,  107  N.  T.  Ill,  13  NE  741; 
Metropolitan  L.  Ins.  Co.  v.  Meeker, 
86  N.  T.  614;  Solinger  v.  Earle.  82 
N.  T.  393;  Osbom  v.  Robbins,  36  N. 
T.  865;  Eadle  v.  Sllmmon,  26  N.  T. 
9.  82  AmD  396;  Strang  v.  Peter- 
son. 66  Hun  418,  10  NTS  139; 
Haynes  v.  Rudd.  30  Hun  233;  Smith 
V.  Rowley,  66  Barb.  602;  Jaeger  v. 
Koenig,  30  Misc.   680.   62  NTS  803. 

N.  C. — Simms  v.  Barefoot,  3  N.  C. 
606. 

Oh.-»-Maxwell-Rolf  Stone  Co.  v. 
Whigham.    23   Oh.   Clr.   Ct.   N.  S.  629. 

Okl. — Anderson  v.  Kelley.  166  P 
1167. 

Or.— Horn  v.  Davis,  76  Or.  498,  142 
P  644;  Gulnn  v.  Sumpter  Valley  R. 
Co^  6i  Or.   368.   127  P  987. 

Pa. — Oxford  Nat.  Bank  v.  Kirk,  90 
Pa.  49;  Ortt  v.  Schwartz,  62  Pa. 
Super.  70;  McCrory  v.  RelUey,  14 
Phlla.  111. 

R.  I. — Foley  v.  Greene,  14  R.  I. 
618,  61   AmR   419. 

S.  C. — Williams  v.  Walker,  18  S.  C. 
677. 

Tex. — Kocourek  v.  Marak.  64.  Tex. 
201,  33  AmR  623:  Medearis  v.  Gran- 
berry,  38  Tex.  Civ.  A.  187,  84  SW 
1070.  (Civ.  A.)  86  SW  790;  Gray 
V.  Freeman,  37  Tex.  Civ.  A  656,  84 
SW  1106. 

Vt. — HinsdiU  V.  White,  34  Vt.  568. 

Wash. — Delta  County  Bank  v.  Mc- 
Granahan,    37    Wash.    307,    79    P    796. 

Wis. — Price  V.  Poynette  Bank,  144 
Wis.  190,  128  NW  895;  Dayton  City 
Nat.  Bank  v.  Kusworm,  88  Wis. 
188,  69  NW  564,  43  AmSR  880,  26 
LRA  48;  SchulU  v.  (Sttlin,  78  Wis. 
611,  47  NW  946;  McCormick  Har- 
vesting-Mach.  Co.  v.  Hamilton,  73 
Wis.  486,  41  NW  727:  Lefebvre  v. 
Dutruit,    51    Wis.  326.   8   NW    149,    37 


AmR    833. 

Eng. — ^Williams  v.  Bayley.  L.  R.  1 
H.  L.  200.  6  ERC  456;  Wayne  v. 
Sands.  Freem.  K.  B.  361,  89  Reprint 
261;   Rolle  Abr.  p  687. 

Can. — Shorey  v.  Jones.  IS  Can.  8. 
C.  398. 

But  see  Mercedes  Marlines  v. 
Hongkong,  etc.  Banking  Corp.,  IS 
Philippine  252  (where  there  was  a 
chance  for  deliberation). 

"It  Is'  happy  for  us  that  all  per- 
sons, male  or  female,  are  blessed 
with  these  tender  sensibilities  which 
quickly  respond  when  peril  ia 
threatened  to  friend,  a  child,  a  hus- 
band or  a  wife.''  Lomerson  v.  John- 
ston.  44   N.  J.  Eq.    93,   99,   13   A  8. 

[a]  Vairty  oontractlnf  most  'b*  ta 
tor.  In  order  that  a  father  may 
have  the  right  to  rescind  a  contract 
which  he  nas  made,  because  of 
threats  to  his  daughter,  it  is  neces- 
sary that  these  threats  shall  have 
produced  an  apprehension  in  him 
which  Is  the  sole  reason  of  his  con- 
senting to  execute  the  contract.  The 
apprehension  of  hia  daughter,  if  he 
himself  did  not  share  It,  has  no  ef- 
fect on  the  contract.  Giroux  v. 
Vinet,  24  Que.  Suiter.  1.  See  Oood- 
rum  V.  Merchants',  etc..  Bank.  102 
Ark.  826,  144  SW  198,  AnQCasl914A 
511  (where  threats  were  not  estab- 
lished). 

81.  Conn. — Sharon  v.  Gager.  46 
Conn.    189. 

111. — ^Kronmeyer  v.  Buck,  268  111. 
686,   101  NE  936,  46  LRANS   1182. 

Iowa. — Henry  v.  Laurens  State 
Bank,   131  Iowa  97,  107  NW  1034. 

La. — Towell  V.  Walker,  Ji  La.  A 
(Orleans)   454. 

Ho. — ^Davis  V.  Luster,  64  Mo.  43. 

Nebr. — Nebraska  Mut.  Bond  As- 
soc. V.  Klee,  70  Nebr.  383,  97  NW 
476. 

Or. — Guinn  v.  Sumpter  Valley  R. 
Co.,  63  Or.  868,  874,  127  P  »»7  [cit 
Cyc). 

98.  Glddlngs  V.  Iowa  Sav.  Bank. 
104  Iowa  676,  74  NW  21;  Williamson, 
etc.,  Co.  V.  Ackerman,  77  Kan.  502. 
94  P  807.  20  LRANS  484;  Henslnger 
V.  Dyer.  147  Mo.  2M.  48  BW^  912: 
Ball  V.  Ward,  76  N.  J.  Eq.  8.  74  A 
168  tafr  79  N.  J.  Eq.  170.  81  A  724. 
37  LRANS  5891.  But  see  Pulton  v. 
Hood,  34  Pa.  365,  75  AmD  664  (where 
facts  were  held  not  to  sho'w  duress 
of  parent).  i^ 

[a]  Undns  IbAvmum. — "Duress."  it 
is  said,  is  not  the  proper  word  to  de- 
scribe such  a  transaction.  It  rather 
falls  under  the  rule  which  renders 
void  contracts  obtained  through  un- 
due Influence.  Adams  v.  Irving  Nat. 
Bank,  116  N.  T.  606,  23  NE  7,  15 
AmSR  447,   6  LRA  491. 

33.  International  Harvester  Co.  v. 
Voborll,  187  Fed.  973,  110  CCA  311: 
Henry  v.  Laurens  State  Bank.  131 
Iowa  97,  107  NW  1034;  WilliamsoD, 
etc.,  Co.  V.  Ackerman,  77  Kan.  502. 
94  P  807.  20  LRANS  484. 

a*.     Preasley    v.    Kemp,    16    S.    (X 
334,   344.    42  AmR  635. 
I      8B.     Holland  Jur.  p  264.      To  same 


For  later  cases,  dsvalopmeats  and  chaaffss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  327]  2.  Bqaidty  Jurisdiction.  Equity  has  al- 
ways a  jurisdiction  to  set  aside  agreements  -wliieh 
have  been  induced  by  undue  pressure  or  influence  on 
one  of  the  parties.  An  abuse  of  confidence  will  not 
be  permitted  to  work  proflt  to  one  and  injury  to 
another.  Contracts  made  between  persons  in  cer- 
tain relative  positions  are  treated  in  equity  as  sub- 
ject to  the  general  presumption  of  weakness  on  the 
one  side,  and  oppression  or  advantag;e  taken  of  that 
-weakness  on  the  other,  and  the  transaction  cannot 
stand  unless  the  person  claiming  the  benefit  of  it  is 
able  to  repel  the  presumption'*  by  contrary  evidence, 
proving  it  to'have  been  in  point  of  fact  fair,  just, 
and  reasonable.^'  So,  as  \fe  have  already  seen,  in 
ease  of  any  relation  of  a  confidential  and  fiduciary 
character  which  gives  to  one  of  the  parties  an  un- 
due advantage  over  the  other  the  law  requires  the 
utmost  degree  of  good,  faith  in  all  transactions  be- 
tween them.  Consequently  any  mi8representati<m  or 
concealment  of  a  material  fact,  or  just  suspicion  of 
artifice  or  undue  influence,  will  induce  the  interposi- 
tion of  equity,  and  the  vacation  of  any  transaction 
between  the  parties  under  such  circumstances."  It 
is  not  necessary  that  the  undue  influence  shall  have 
been  due  to  extraneous  circumstances;  it  may  have 
arisen  in  the  course  of  the  same  transaction  in 
which  it  was  exerted.** 

[$328]  3.  Olaaaiilcation.  The  cases  in  which  un- 
due influence  may  arise  are  conveniently  classified 
under  three  heads:  (1)  Where  a  family  or  confi- 
dential relationship  exists  between  the  parties;"*  (2) 
where  there  is  a  mental  weakness  in  one  caused 
either  by  age  or  by  illness;"  and  (3)  «)iere  one  of 

effect  Beard  v.  Beard.  178  Ky.  181, 
188.  190  SW  708;  Aylesford  v.  Morris, 
L.  R.  8  Ch.  484:  Smith  v.  Kay.  7  H. 
L.  Cas.  750.  779.  11  Reorlnt  299. 
And  pee  Pollock  Contr.  p  656  (where 
It  Is  said:  "Any  Influence  brought  to 
bear  upon  a  person  entering  Into  an 
agreement,  or  consenting  to  a  dis- 
posal of  property,  which,  having  re- 
gard to  the  age  and  capacity  of  the 
party,  the  nature  of  the  transaction, 
and  all  the  circumstances  of  the 
cas&  appears  to  have  been  such  as 
to  preclude  the  exercise  of  free  and 
deliberate  Judgment"). 

"The  principle  applies  to  every 
case  when  Influence  is  acquired 
and  abused,  where  confidence  Is  re- 
posed and  betrayed."  Smith  v.  Kay, 
supra. 

"Undue  Influence  is  a  kind  of  men- 
tal coercion,  which  destroys  the  free 
agency  of  one  and  constrains  him 
to  do  that,  which  is  against  his  will, 
and  what  he  would  not  have  done  if 
left  to  his  own  judgment  and  vo- 
lition, so  that  his  act  becomes  the 
act  of  the  one  exerting  the  influence, 
rather  than  his  own  act — such  act 
being   one   to  his   own   Injury,   or  to 


the  Injury  of  some  one  upon  whom 
he  would.  If  left  to  his  own  fre*" 
will,  have  bestowed  a  benefit."  Beard 
V.  Beard,   supra. 

Other  OeflBltlOBs  see  Undue  In- 
fluence [89  Cyc  681]. 

[a]  Pmrmoa,  oanrylag  ont  hla  own 
pozpose.— (1)  Where  the  maker  of  a 
contract  had  mind  enough  to  under- 
stand the  nature  and  character  of 
the  transaction,  and  it  appears  that 
he  was  executing  a  fixed  purpose  of 
his  own,  the  contract  cannot  be  set 
aside  on  the  ground  of  undue  in- 
fluence. "Wright  V.  Wright.  106  SW 
856.  32  KyL  659.  (2)  "Undue  in- 
fluence assumes  a  condition  existing 
where  such  baneful  Influence  can  be 
exerted."  Oillesple  v.  Smith,  229 
Fed.  760,  762  [rev  on  other  grounds 
•  241  Fed.   811]. 

26.  Prenuuptlon  of  tuUliM  Infla- 
•aoa  see  infra  i  330. 

97.  U.  8. — Selden  v.  Myers,  80 
How.  506.  15  U  ed.  976. 

nt^Jones  ▼.  U07d,-  117  III.  697, 


7  NB  119;  Sands  v.  Sands.  112  III. 
226;  Ward  v.  Armstrong.  84  111.  161; 
Zelgler  v.  Huyler,  65  111.  288;  Jen- 
nings v.  McOonnel.  17  111.  148;  Casey 
V.  Casey,  14  III.  112;  Huddleston  T. 
Henderson,  181  III.  A.  176. 

Ind. — Teegarden  v.  Rlstine,  67  Ind. 
A.  168,  106  NE  641. 

Ky. — Underwood  v.  Blockman,  4 
Dana  809,  29  AmD  407. 

Md. — Frederick  Cent.  Bank  v.  Cope- 
land,   18  Md.  305,   81  AmD  697. 

Mass. — Woodbury  v.  Woodbury. 
141  Mass.  329.  5  NE  276,  65  AmR 
479;  Taylor  v.  Weld.  5  Mass.  109. 

Minn. — Nelson's  Will.  89  Minn.  204, 
39  NW  148. 

N.  T. — Oreen  v.  Rowortb,  118  N. 
T.  362,  21  NK  166;  Fisher  v.  Bishop, 
108  N.  T.  25.  16  NB  831;  Cowee  t. 
Cornell,  76  N.  T.  91.  31  AraR  428; 
Mead  v.  Bunn,  82  N.  Y.  275. 

N.  C. — Garrow  v.  Brown,  66  N.  C. 
46,   86  AmD  450. 

Pa. — In  re  Greenfield,  14  Pa.  489; 
Duncan  v.  MoCullough,  4  Serg.  tt  R. 
483 

R.  I. — Foley  V.  Greene,  14  R.  I. 
618.  61  AmR  419. 

Vt.— Ludlow  V.  Gill.  1  D.  Chlpm. 
49. 

Wis. — Dayton  City  Nat.  Bank  v. 
KuBworm,  91  Wis.  166.  64  NW  848. 

Eng. — Aylesford  v.  Morris,  L.  R.  8 
Ch.  484. 

as.  Ala. — Jusan  v.  Toulmln,  9  Ala. 
662,  44  AmD  448. 

Ark. — Teates  v.  Pryor,  11  Ark.  58. 

111.— Mors  V.  Peterson,  261  111.  682, 
104  NK   216. 

Ind. — Shaeffer  v.  Sleade,  7  Blackf. 
178. 

Okl. — In  re  Spann,  162  P  68. 

See  supra  I  275. 

as.  Blrdsong  v.  Birdsong,  2  Head 
(Tenn.)   289. 

30.  See  infra  ii  831-384. 

31.  See  Infra  {  335. 
3a.  See  Infra  i  337. 
33.     U.      S. — Bowdoln      College     v. 

Merrltt  75  Fed.  480  [app  dlsm  167 
U.  S.  746  mem,  17  SCt  996  mem,  42 
L.  ed.  1209  mem]. 

Ida. — Coe  v.  McOran,  28  Ida.  682, 
181  P  1110. 

111. — Sturtevaat  v.  Bturtevant,  116 


the  parties  is  necessitous  or  in  distress."^ 

[i  329]  4.  Due  and  Undue  Inflaence  Distin- 
goished.  Solicitation,  importunity,  argument,  and 
persuasion  are  not  undue  influence,  and  a  contract 
is  not  to  be  set  aside  merely  because  the  one  party 
has  used  these  means  to  obtain  the  consent  of  the 
other. '^  Influence  obtained  by  persuasion  and  aigu- 
ment  or  by  appeals  to  the  affections  is  not  pro- 
hibited either  in  law  or  morals,  is  not  obnoxious 
even  in  courts  of  equity,  and  may  be  termed  "due 
influence."  °''  Nor  is  the  case  changed  because  the- 
parties  stand  in  confidential  relations  to  each  other.*^ 
The  line  between  due  and  undue  influence,  when 
drawn,  must  be  with  full  recognition  of  the  liberty 
due  every  true  owner  to  obey  the  voice  of  justice, 
the  dictates  of  friendship,  of  gratitude,  and  of  be- 
nevolence, as  well  as  the  claims  of  kindred,  and, 
when  not  hindered  by  personal  incapacity  or  par- 
ticular regulations,  to  dispose  of  his  own  property 
according  to  his  own  free  choice.'*  But  on  the  other 
hand,  iimuence  attained  by  flattery,  importunity, 
superiority  of  will,  mind,  or  character,  which  gives 
dominion  over  the  will  of  another  to  such  an  extent 
as  to  destroy  free  agency  or  to  constrain  him  to  do 
against  his  will  what  he  is  unable  to  refuse,  is  such 
influencft  as  equity  condemns  as  undue.*' 

[i  330]  6.  Presumption  of  TTndao  InflnffiDoe. 
Where  a  relationship  of  a  certain  character  is 
shown,  or  the  circumstances  of  weakness,  necessity, 
or  distress  are  proved,  equity  will  regard  the  agree- 
ment as  procured  by  undue  influence,  and  wiu  re- 
lieve the  promisor  unless  the  other  party  is  able  to 
show  that  everything  was  fair,  just,  and  reason- 
in.  840.  6  NB  428;  Rogers  ▼.  Higgins, 
67  111.   244. 

Iowa.— Beith  ▼.  Belth,  76  Iowa  601. 
41   NW   871. 

Ky. — Bannon  v.  Patrick  Bannon 
Sewer  Pipe  Co..  186  Ky.  656.  119  SW 
1170,  124  SW  843;  Wise  v.  Foote,  81 
Ky.  10. 

Miss.— Wheny  v.  Latimer.  108 
Miss.  624.  60  a  663  [suggestion  of 
error  overr  60  S  642]. 

N.  J. — Black  V.  Foljambe,  89  N.  J. 
Bq.  234. 

>J.  T.— Roberts  V.  Little,  92  Misc. 
497,  167  NTS  121. 

S.  C— Du  Bose  V.  Kell,  90  S.  C.  196, 
71  SB  371,  378  [cit  Cyc]. 

W.  Va.— Hale  v.  Cole,  81  W.  Va. 
576,  8  SB  516. 

_Wls.— Batavlan  Bank  v.  North,  114 
Wis.  637.  90  NW  1016. 
_  3Jk  Bowdoln  College  v.  Merritt.  76 
Fed.  480  [app  dlsm  167  U.  S.  746 
mem.  17  Set  996  mem.  42  L.  ed.  1209 
mem];  Bannon  v.  Patrick  Bannon 
Sewer  Pipe  Co.,  186  Ky.  656.  119  SW 
1170,  124  SW  843:  Sohofleld  v. 
Walker.  58  Mich.  96.  24  NW  624. 

3B.  Latham  v.  Udell.  38  Mich.  238; 
MilUcan  V.  MlUican,  24  Tex.  426. 

[a]  ZUnstratlons.— (1)  "We  do  not 
know  of  any  rule  of  law  or  of 
morals  which  makes  It  unlawful  or 
Improper  for  a  wife  to  use  her  wifely 
Influence  for  her  own  benefit  or  for 
that  of  others  ...  A  faithful  wife 
ought  to  have  very  great  Influence 
over  her  husband,  and  It  Is  one  of 
the  necessary  results  of  proper  mar- 
riage relations."  Latham  v.  Udell.  38 
Mich.  238.  241.  (2)  The  Influence 
*hlch  a  dutiful  child  may  exercise 
over  an  aged  parent  by  acts  of  filial 
duty,  and  which  naturally  fiows 
from  mutual  confidence  and  utection, 
is  not  Improper.  Milllcan  v.  M1I11-. 
can,  24  Tex.  426. 

30.  Wallace  v.  Harris,  32  Mich. 
380;  Mercedes  Martinez  v.  Hongkong, 
etc.  Banking  Corp.,  16  Philippine  252, 
270  [cit  Cyc]. 

37.  Iowa. — Oeddes  v.  McElroy,  171 
Iowa  633,  154  NW  320. 

Md. — ^Layman  v.  Conrey,  60  Md. 
286. 
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able.**  In  some  eases,  in  order  to  raise  the  presump- 
tion of  undue  influence,  it  is  only  necessary  to  show 
tliat  the  parties  occupied  a  certain  relation  toward 
each  other.  The  relation  alone,  being  confidential, 
raises  the  presumption.^"  In  other  eases  the  con- 
fidential character  of  the  relation  must  be  shown.'' 
Thus  it  is  universally  held  that  a  gift  or  voluntary 
conveyance  between  parties  standing  in  the  confi- 
dential relation  of  child  to  parent  is  prima  faoie 
void,  and  will  not  be  upheld  except  on  proof  that  it 
was  the  free,  voluntary,  and  unbiased  act  of  the 
person  making  it.  This  is  so,  because  a  child  is 
presumed  to  be  under  the  control  of  parental  in- 
finence  as  long  as  the  dominion  of  the  parent  lasts, 
and  while  that  dominion  exists  it  lies  on  the  parent 
maintaining  the  gift  to  disprove  the  exercise  of 
parental  influence  by  proof  that  the  child  had  in- 
dependent advice,  or  in  some  other  way.**  So  as  to 
the  relationship  of  attorney  and  client  where  the 
transaction  is  called  in  question  by  the  client.^  In 
other  oases  the  proof  of  the  actual  exercise  of  un- 
due influence  is  required,  or  it  must  be  shown  that 
the  relations  of  the  parties  were  actually  such  as  to 
imply  dominion  or  control  of  one  over  the  other." 
Where  fiduciary  relations,  mental  weakness,  or  other 
circumstances  of  like  character  are  not  shown,  the 
burden  is  on  plaintiff  who  seeks  to  avoid  the  con- 


tract for  fraud  or  undue  influence.^  So  when 
the  fiduciary  relationship  of  the  parties  has  been  for 
some  time  terminated,  the  presumption  of  undue 
influence  ceases  to  exisf  Where  the  relation  creat- 
ing the  presumption  of  undue  influence  exists,  the 
fact  that  the  weaker  party  has  failed  to  familiarize 
himself  with  the  contents  of  the  contract  and  i\ith 
its  effect  on  his  rights  will  not  prevent  him  from 
attacking  its  validity.** 

[(  331]  6.  Farticnlar  Relation*— «.  Family  Re- 
lations. A  large  class  of  cases  where  agreements 
and  other  transactions  have  been  set  aside  on  the 
ground  of  undue  influence  are  those  where  the  party 
benefited  stood  in  such  family  relationship  to  the 
other  as  to  render  the  latter  peculiarly  subject  to 
influence.  The  relationship  of  husband  and  wife*' 
and  parent  and  child"  are  two  of  the  most  import- 
ant of  these.  But  the  rule  is  by  no  means  limited 
to  persons  in  these  relations.  It  extends  to  any  cose 
in  which  one  member  of  a  family  exercises  a  pre- 
ponderating influence  in  the  family  counsels,  either 
from  age,  from  character,  or  from  other  circum- 
stances.*" It  has,  for  example,  been  applied  in  th<> 
case  of  brothers,*"  sisters,"  brother  and  sister," 
brother-in-law  and  sister-in-law,"  stepfather  and 
stepchild,"*  grandparent  and  grandchild,"  uncle  and 
niece,*^  uncle  and  nei^ew,"  and  distant  relation- 


Mich. — Schoneld  V.  Walker,  S8 
Mich.  S4,  21  NW  624. 

N.  J.— Haydock  v.  Haydock.  83  N. 
J.  Kq.  4»4  [aff  84  N.  J.  En.  670,  88 
AmR  38S]. 

N.  T. — IngersoU  v.  Roe,  66  Barb. 
846. 

Eng. — Boyse  v.  Rosaborough,  6  H. 
L.  Caa.  2. 

38.  Ala. — Rogers  v.  Brlghtman, 
189  Ala.  228,  66  S  71. 

Cal. — Payne  v.  Payne,  12  Cal.  A. 
251,  107  P  148. 

III.— Mors  T.  Peterson,  2S1  111.  682, 
104  NE3  216;  Hensan  v.  Cooksey,  237 
111.  620.  86  NB  1107,  127  AraSR  84S: 
Roberts  v.  Welmer,  130  111.  A.  297 
[afl  227  III.  188,  81  NB  40], 

Ind. — Goodbar  v.  Lldlkey,  186  Ind. 
1,  36  NE  691.  48  AmSR  296;  West- 
phal  V.  Williams,  (A.)  107  NE  91; 
Teegarden  v.  Ristine.  67  Ind.  A.  168, 
106  NB  641. 

Iowa. — ^Dawson  v.  U.  S.  Nat,  L. 
Ins.  Co.,  157  NW  929;  Curtis  v.  Ar- 
magast,  158  Iowa  507,  138  NW  878. 

Mich. — Wltham  v.  Walsh,  166 
Mich.  582,   121  NW  809. 

N.  T. — Ougel  V.  Hiscox.  188  App. 
Dlv.  61,  122  NTS  667. 

S.  C. — ^Du  Bose  V.  Kell.  90  S.  C. 
196.  71  SE  371:  Tindal  v.  Sublett,  82 
S.  C.  199,  63  SE  960. 

Utah. — Peterson  v.  Budge,  36  Utah 
696.  102  P  211.  _ 

W.  Va.— Balloui  v.  Hlggtns,  61  W. 
Va.  68,  56  SE  184. 

And  see  Infra  li  331-334. 

39.  Cumberland  Coal,  etc.,  Co.  v. 
Parish,  42  Md.  698;  Adee  v.  Hallett, 
3  App.  Dlv.  808,  38  NTS  273,  See 
infra  i  332. 

4a  Shevlin  v.  ShevUn,  96  Minn. 
898.  106  NW  267.    See  infra  i  332. 

41.  See  Parent  and  Child  [29  Cyc 
1662]. 

43.  See  Attorney  and  Client  I  211. 
48.  Meginnes  v.  McChesney,  (Iowa) 

160  NW  50;  Doheny  v.  Lacy,  168  N. 
T.  213,  SI  NB  265;  Ross  v.  Ross,  -6 
Hun  (Ni  Y.)  80;  Roberts  v.  Little,  92 
Misc.  497,  167  NTS  121;  Keck  v. 
Sayre,  4  OhS&CP  196,  3  OhNP  46, 

44.  Borchers  v.  Barokers,  (Mo.  A.) 
122  SW  357;  Doheny  v.  Lacy,  42  App. 
Dlv.  218,  230,  59  NYS  724  [atT  168  N. 
T.  213,  61  NE  265]:  Roberts  v.  Little, 
92  Misc.  497,  499,  167  NYS  121;  Bade 
V.  Feay,  63  W.  Va.  166,  61  SB  348: 
Cteoper  V.  ReiUy,  90  Wis.  427.  63  NW 
886. 


"Before  the  burden  of  proof  is 
ever  shifted  and  the  onus  cast  upon, 
the  defendant  to  clear  himself  from 
an  imputation  resting  upon  him.  the 
evidence  must  show  unmistakably 
that  the  person  charged  not  only 
bears  a  close  relation  to  the  oaa  he 
is  suspected  of  defrauding,  but  «iher 
facts  are  essential;  that  tjie  one  in- 
fluenced is  suffering  from  mental  im- 
pairment and  that  he  has  been  sub- 
servient to  the  overmastering  will 
power  of  the  person  accused."  Rob- 
erts V.  Little,  supra  [quot  Doheny  v. 
Lacy,   Bupral. 

[a]  ZUostxatlon,^ — The  relationship 
of  mistress  and  servant,  patient  and 
nurse,  aunt  and  nephew  do  not,  all 
combined,  raise  a  legal  presumption 
of  undue  influence.  Bade  v.  Feay, 
63   W.   Va.   166,    61   SE  348. 

46.  Banner  t.  Rosser,  96  Va.  238, 
31  SB  67. 

48.  Ougel  V.  Hiscox,  188  App,  Div. 
61,  122  NYS  557. 

47.  &«e  Husband  and  Wife  [21  Cyc 
1290,  1293,  1300]. 

48.  See  Parent  and  Child  [29  Cyc 
1667,  1662]. 

40.  Ark. — Gillespie  v.  Holland,  40 
Ark.  28,   48  AmR  1. 

Cal. — Brown  v.  Burbank,  64  Cal.  99, 
27  P  940;  Payne  v.  Payne,  12  Cal.  A. 
251,  107  P  148. 

Md.— Hlghberger  v.  Stlffler,  21  Md. 
338,  83  AmD  693  [cit  Brooke  v.  Berry, 

2  Om    831. 

Mich. — Bowe  v.'Bowe,  42  Mich.  196, 

3  NW  843. 

N.  J. — Hopper  v.  Hopper,  36  A  400. 

Oh. — Berkmeyer  v.  Kellerman,  32 
Oh.  St.  239,  30  AmR  577. 

Eng. — Archer  v.  Hudson,  7  Beav. 
551,   29   EngCh  661,   49  Reprint   1180. 

60.  Todd  V.  Grove,  33  Md.  188; 
Shevlin  v.  Shevlin,  96  Minn,  898,  105 
NW  257 

Bl.  Watklns  v.  Brant,  46  Wis.  419, 
1  NW  82;  Harvey  v.  Mount,  8  Beav. 
439.  50  Reprint  172. 

68.  Ala. — Boney  v,  Hollingsworth, 
23  Ala.  690. 

Ark. — Reeder  v.  Ford,  78  Ark.  608. 
93  SW  560;  Reeder  v.  Meredith,  78 
Ark.  Ill,  93  SW  558,  116  AmSR  23; 
Gillespie  V.  Holland,  40  Ark.  28,  48 
AmR  1:  Million  v.  Taylor,  38  Ark. 
428. 

N.  3. — Thornton  v.  Ogden,  82  N.  J. 
Ea    723 

N.  T.^eara  v.  Shafer,  6  N.  T.  268; 


Gugel  v.  Hiscox,  188  App.  Div.  61.  122 
NTS  667. 

Eng. — Sharp  v.  Leach,  81  Beav.  491, 
64  Reprint  1229. 

[aj  WW!*  a  InrotlMr  and  alatar  mar 
lawiUOy  ooBtiaot  with  each  other,  in 
case  of  such  contracts  aight  ought 
never  to  be  lost  of  the  fact  of  the 
relationship  existing  between  them 
and  of  the  duty  they  owe  one  to  the 
other  to  deal  with  the  utmost  frank- 
ness and  good  faith,  and  where  one 
who  secures  a  large  advantage  by  the 
contract  was  fully  informed  "aa  to 
the  matters  to  which  it  relates  while 
the  other  waa  not.  the  presumption 
is  against  the  validity  of  the  con- 
tract, and  the  burden  rests  on  the 
one  so  informed  to  fully  establish 
his  contract  and  remove  from  it 
every  doubt  or  suspicion  that  may 
attach  to  its  execution.  Bowen  v. 
Kutzner,  167  Fed.  281,  98  CCA  33. 

68.  Griffin  v.  DeveulUe.  3  P.  Wraa. 
131,  note  2.   24  Reprint  698. 

64.  Tucke  V.  Buchhols,  43  Iowa 
416:  Bradahaw  v.  Tatea'67  Mo.  221; 
Berkmeyer  v.  Kellerman,  32  Oh.  St. 
239;  Kempson  T.  Ashbee,  L.  R.  10 
Oh.  16;  E«pey  v.  LtJce,  10  Hare  260, 
44  EngCh  262,  68  Reprint  923. 

56.  Brown  v.  Burbank,  64  Cal. '99, 
27  P  940;  Chambers  v.  cniambers.  139 
Ind.  Ill,  38  NB  834.  But  aee  Lodge 
V.  HulingB,  63  N.  J.  Eq.  169,  61  A 
1015  [aS  64. N.  J.  Eq.  761,  63  A  564) 
(where  presumption  waa  held  not  to 
arise  where  facta  ahowed  no  domina- 
tion). 

66.  Archer  v.  Hudson,  7  Beav.  651, 
29  EngCh  661,  49  Reprint  1180-  Mait- 
land  V.  Irving,  16  Sim.  487,  38  EngCh 
437.    60   Reprint   688. 

67,  Duncombe  v.  Richards,  46  Mich. 
16S,  9  NW  149;  Hall  v.  Perkins,  > 
Wend.  (N.  T.)  626;  Graham  v.  Little, 
56  N.  C.  152.  See  Bancroft  v.  Ban- 
croft. 110  Cal.  874,  40  P  488.  42  P 
896  (holding  that  a  contract  cannot 
be  said  to  have  been  obtained  by  un- 
due influence,  plaintiff  being  a  ma- 
ture man  in  the  possession  of  all 
his  faculties,  and  having  been  for 
several  years  manager  of  the  corpo- 
ration in  which  were  the  shares,  al- 
though defendant  who  waa  the  owner 
of  the  majority  of  the  corporation's 
stock  and  also  plaintiff'a  uncle  had  , 
been  accustomed  in  a  great  measure 
to  direct  plaintiff's  action,  and  was 
a  tyrannical  and  overbearing  man). 


For  later  eases,  davelopmeats  and  ohaafas  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 
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ships  by  marriage."* 

[i  332]  b.  Oonfldential  Bel»tioii»— (1)  In  0«n- 
end.  Where  parties  occupy  a  relation  from  vhicb 
an  unusual  degree  of  confidence  or  affection  arises, 
the  party  in  whom  such  confidence  is  reposed  is  held 
in  equity  to  the  utmost  good  faith  in  his  dealings 
with  the  other.**  Perhaps  the  most  common  appli- 
cations of  this  rule  are  in  the  cases  of  transactions 
between  guardian  and  ward,*"  trustee  and  benefici- 
ary,** and  attorney  and  client.**  But  the  principle, 
as  was  said  in  an  English  case,  applies  to  every  case 
where  influence  is  acquired  and  abused,  or  where 
eonfldenee  is  reposed  and  betrayed.**  Thus  a  con- 
fidential adviser,  although  not  an  attorney  or  solici- 
tor, may  be  subject  to  the  same  rule,**  as  may  also 
a  business  associate.**  So,  owing  to  the  confiden- 
tial relations  between  the  parties,  antenuptial  settle- 
ments will  be  closely  scrutinized  in  equity.**  And 
wher«  conveyances  were  made  by  a  man  to  his  mis- 
tress, it  was  held  that  the  onus  of  showing  absence 
of  nndne  influence  was  on  her.*'    The  mere  fact  that 


the  parties  were  friends  is  not  enough  to  raise  s 
presumption  of  undue  influence.**  So  it  has  been 
held  that  there  is  no  such  relation  of  trust  and  con- 
fidence between  a  man  and  his  mother-in-law  as  to 
raise  the  presumption  of  undue  influence.**  The 
relation  between  the  purchaser  of  lands  sold  under 
a  decree  and  the  former  owner  of  the  land  will  not 
interfere  with  their  freely  contracting  with  each 
other  in  regard  to  extension  of  time  of  redemption ;" 
and  the  relationship  between  a  tenant  and  his  land- 
lord has  been  held-  not  such  a  confidential  relation  as 
will  give  rise  to  any  presumpticm  of  undue  in- 
fluence." 

Independent  advice.  In  some  jurisdictions  it  is 
held  that  where  one  party  is  more  or  less  dependent 
on  the  other  and  makes  an  apparently  improvident 
contract  whereby  he  deprives  himself  of  his  prop- 
erty in  favor  of  the  other,  the  contract  cannot  be 
sustained  unless  it  is  shown  that  the  weaker  party 
had  the  benefit  of  independent  advice,^*  although  it 
has  been  held  that  this  rule  applies  only  to  cases  in 


68.  steed  V.  Calley,  1  Keen  (30.  IS 
EngCh  620,  48  Reprint  446,  t  Myl. 
*  R.  68.  7  EnfCh  S»,  S>  Reprint  884. 

[a]  aodteu  aaA  wU«  aad  wife's 
Mad  muMt. — McClure  v.  L«wis,  78  Mo. 
814:  Qrifflths  v.  Robins,  *  Madd.  191, 
es   Reprint  480. 

.  [b]  XnalMuMl  and  wlfeHi  tmotei  — 
McDowell  T.  Edwards,  Its  Ky.  476. 
161  SW  634;  Greene  t.  Thompson,  87 
N.  C.  366  (where,  however,  the  con- 
tract was  sustained) ;  Qraves  v. 
White,   4  Baxt.   (Tenn.)  88. 

se.  Ala. — Boney  v.  HolUnKSWorth. 
It  Ala.-  680:  Kennedy  ▼.  Kennedy,  2 
Ala.  671. 

Iowa. — 'Webber  v.  Sullivan,  E8  Iowa 
260.  18  NW  319. 

Minn.— O'Nell  T.  O'Nell,  80  Minn. 
83.  14   NW  59. 

Mo. — Courtney  v.  Blackwell,  160 
Mo.   246,   61   SW  668. 

N.  C. — Mulllns  V.  McCandless,  67 
N.   C.    426. 

Tex. —  Scalf  T.  CoUlna  County,  80 
Tex.  614,  16  SW  814. 

Wash. — ^LandlB  ▼.  Wlntarmute,  40 
Waah.  673.  83  P  1000. 

En«. — Grosvenor  ▼.  Sherratt,  88 
Beav.  659.  64  Reprint  620;  Uoyd  v. 
Clark,  6  Beav.  80»,  49  Reprint  846; 
Wrl^t  V.  Proud,  18  Ves.  Jr.  186,  88 
Reprint  846;  Brldgman  v.  Oreen,  2 
Ves.  eST.   28  Reprint  399. 

Ont. —  Waters  ▼.  Donnelly,  9  Ont 

"The  fiduciary  relation  may  exist 
wherever  special  confidence  ia  re- 
posed, whether  the  relationship  be 
that  of  blood,  business,  friendship, 
or  association,  by  one  person  in  an- 
other who  are  in  a  position  to  have 
and  exercise  or  do  have  and  exercise 
influence  over  each  other.  Curtis  v. 
Armacrast,  158  Iowa  507.  138  NW  878. 
The  rale  is  well  stated  in  Cowee  v. 
Cornell,  76  N.  T.  91,  81  AmR  428: 
•Whenever,  however,  the  relations  be- 
tween the  contracting  parties  appear 
to  be  of  such  a  character  as  to  render 
it  certain  that  they  do  not  deal  on 
terms  of  equality,  but  that  either,  on 
the  one  side,  from  superior  knowl- 
edse  of  the  matter  derived  from  a 
fiduciary  relation,  or  from  over- 
masterinK  Influence,  or,  onr  the  other, 
from  weidtness,  dependence,  or  trust 
Justifiably  reposed,  unfair  advantage 
In  a  transaction  is  rendered  probable, 
there  the  burden  Is  shifted,  the 
transaction  is  presumed  void,  and  it 
is  Incumbent  upon  the  stronger  party 
to  show  affirmatively  that  no  decep- 
tion was  practiced,  no  undue  Influ- 
ence was  used,  and  that  all  was  fair, 
open,     voluntary,     and    well    under- 


stood.' "    Dawsop  V.  TJ.  8.  National  L. 
Ins.  Co.,  (Iowa)  167  NW  929,  983. 

ta]  XDnatratiOBS.— (1)  Keeper  of 
asylum  and  recovered  patient.  Wright 
▼.  Proud,  18  Ves.  Jr.  138,  33  Reprint 
846.  (2)  Master  and  servant.  Brldg- 
man  v.  Oreen,  2  Ves.  627,  28  Reprint 
899.     (3)  Pauper  and  county.    Scalf 


V.  Collins  County,  80  Tex.  614,  16  SW 
814.  (4)  Religious  order  and  a  per- 
son who  has  for  a  long  time  been  in 
its  hospital  as  a  patient  or  employee. 
Finn  V.  St.  Vincent  de  Paul  Hos- 
pital. 22  Ont.  L.  881,  8  OntWN  343. 
17  OntWR  673  (holding  that  the 
burden  was  on  the  hospital  to  show 
that  a  power  of  attorney  directing 
payment  of  a  portion  of  an  Insurance 
policy  on  the  life  of  plalntlfTs  hus- 
band to  the  hospital  was  the  free 
act  of  plaintiff).  (6)  Teacher  and 
pupil.  Courtney  v.  Blackwell,  160 
Mo.  246.  51  SW  668.  (6)  Widow  and 
husband's  executor.  Rogers  v. 
Brlghtman,  189  Ala.  238.  66  S  71.  (7) 
Executor  and  testator's .  daughter. 
Whltted  V.  Nash,  66  N.  C.  690; 
Grosvenor  v.  Sherratt,  88  Beav.  669, 
54  Reprint  620.  (8)  Administrator 
and  distributee.  Williams  v.  Powell. 
66  Ala.  20,  41  AmR  748.  (9)  The  in- 
fluence of  an  officer  over  his  lanior 
In  the  same  regiment  was  taken  into 
oonaideration  In  an  English  case. 
Lloyd  V.  Clark.  6  Beav.  309,  48  Re- 
print 846. 

60.  See  Guardian  and  Ward  [81 
Cyc  106], 

61.  See  Trusts  [39  C^c  800]. 

'  60.    See  Attorney  and  Client  |  211. 

68.  Smith  V.  Kay,  7  H.  L..  Cas.  760, 
779.  11  Reprint  299. 

"The  relations  with  which  the 
Court  of  Equity  most  ordinarily 
deals,  are  those  of  trustee  and  cestui 
que  trust,  and  such  like.  It  apjriles 
especially  to  those  cases,  for  this 
reason  and  this  reason  only,  that 
from  those  relations  the  Court  pre- 
sumes eonfldenee  put  and  Influence 
exerted.  Whereas  in  all  other  cases 
where  those  relations  do  not  subsist, 
the  confidence  and  the  influence  must 
be  proved  extrlnslcally;  but  where 
they  are.  proved  extrlnslcally,  the 
rules  of  reason  and  common  sense, 
and  the  technical  rules  of  a  Court  of 
Equity,  are  Just  as  applicable  In  the 
one  case  as  In  the  other."  Smith  v. 
Kay,  supra. 

[a]  AppUeatloa  of  ml«,i— Where  a 
young  man  who  had  just  attained  his 
majority  incurred  liabilities  by  the 
contrivance  of  an  older  man  who 
had  acquired  a  strong  influence  over 
him  ana  who  professed  to  assist  him 
In  a  career  of  extravagance  and  dls- 
8li>atlon,  it  was  held  that  influence  of 
this  nature,  although  It  could  not  be 
called  parental,  spiritual,  or  fiduciary, 
entitled  the  young  man  to  the  pro- 
tection of  the  court.  Smith  v.  Kay, 
7  H.  L.  Cas.  750,  11  Reprint  299.  To 
same  effect  Cleere  v.  CHeere,  82  Ala. 
581,  8  S  107,  80  AmR  750  (where 
there  was  a  deliberate  and  precon- 
ceived plan  by  a  man  of  experience 
and  mature  years  to  Induce  a  young 
man  of  dissipated  habits,  addicted  to 
excessive  drinking,  to  bedome  his 
guest  at  the  hotel  at  which  he  and 
his  family  resided,  and  at  a  distance 


from  his  friends  and  relations,  to 
bring  hlM  under  Influences  that 
would  make  him  more  plastic);  Ard- 
glasse  V.  MuBchamp,  1  Vern.  <!%.  237, 
28  Reprint  488. 

64.  Mich. — Storrs  v.  Scougale,  48 
Mich.  387.  12  NW  602. 

N.  T.— Poillon  V.  Martin,  1  Sandf. 
Ch.  669. 

N.  C— Buffalow  V.  Buffalow,  32  N. 
C.  241:  .     . 

Tenn. —  Bayliss  v.  Williams,  6 
Coldw.  440. 

Tex.— Altgelt  v.  Gerblc,  (Civ,  A.) 
149  SW  233. 

W.  Va. — Ballouz  v.  Hlgglns,  61  W. 
Va.  68,  56  3E  184. 

Bng. — Moxon  v.  Payne,  L.  R.  8  Ch. 
881;  Tate  v.  Williamson,  L.  H.  3  Ch. 
66:  Rhodes  v.  Bate,  Li,  R.  1  Ch. 
358:  Broun  v.  Kennedy,  38  Beav.  138. 
66  Reprint  317:  Hunter  v.  Atkins,  3 
Myl.  ft  K.  lli.  10  EngCSi  113,  40 
Reprint  48;  Huguenln  v.  Baseley,  14 
Ves.  Jr.  273.  33  Reprint  626,  6  ERC 
834. 

[a1  UlnstratJoa*— Where  one  of  the 
parties  to  a  contract  was  an  attorney 
on  whose  legal  knowledge  the  other 
party  relied,  a  relation  of  trust  and 
confidence  was  shown  Justifying  re- 
lief against  a  mistake  of  law,  al- 
though no  close  relation  between  the 
INtrties,  matured  by  many  transac- 
tions, was  shown.  Altgelt  v.  Gerblc, 
(Tex.  Civ.  A.)  149  SW  283. 

66.  Colton  V.  Sandford,  82  Cal.  361, 
23  P  16,  16  AmSR  137. 

86k  See  Husband  and  Wife  [81  Cyc 
1267]. 

6T.  Lelghton  v.  Orr,  44  Iowa  679. 
To  same  effect  Shipman  v.  Fumlss, 
69  Ala.  666.  44  AmR  628:  Hanna  v. 
Wilcox,  53  Iowa  647.  6  NW  717. 

88.  Kennedy  v.  Kennedy,  2  Ala. 
671;  Hemingway  v.  Coleman,  49  Conn. 
390.  392.  44  AmR  243;  Smith  v.  Cur- 
tis.  19   Fla.  786. 

"Although  friends  In  fact,  in  law 
and  equity  they  were  strangers  and 
-stood  at  arm's  length  in  the  matter 
of  contract;  for  friendship  is  un- 
known to  law  or  equity;  in  It  neither 
flnds  any  relation  Involving  special 
confidence."  £[emlngway  v.  Coleman, 
supra. 

•».  Fish  V.  Cleland,  33  UL  238.  48 
111    282 

TO.   Ross  V.  Sutherland.  81  111.  875. 

71.  Kline  V.  Hedges,  229  Mo.  126, 
129  SW  516. 

ra.  Bensel  v.  Anderson,  86  N.  J. 
Eq.  891.  96  A  910. 

"Where  parties  hold  positions  in 
which  one  Is  more  or  less  dependent 
upon  the  other,  courts  of  equity  hold  ' 
that  the  weaker  party  must  be  pro- 
tected, and  they  set  aside  his  gifts 
If  he  had  not  proper  advice.  Inde- 
pendently of  the  other.  .  .  .  And, 
where  one  so  situated  Is  despoiled 
of  all  his  proiperty,  a  rule  putting  an 
additional  burden  upon  the  benefl- 
dary  is  brought  Into  play.    Mr.  Jus- 
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which  the  party  to  whom  the  disposition  is  made  is 
seeking  to  obtain  some  benefit  or  advantage  for 
himself." 

[$  333]  (2)  Spiritnal  Advisers  and  Spirit  Me- 
dinniB.  The  power  which  a  spiritual  adviser  may 
acquire  over  persons  subject  to  his  influence  raises 
the  presumption  of  undue  influence."  So  the  burden 
rests  on  one  claiming  to  be  a  spiritualistic  medium 
to  show  that  a  contract  made  by  him  with  one 
having  implicit  belief  in  the  existence  of  the  powers 
claimed  by  such  medium  was  free  from  undue  in- 
fluence." , 

[$334]  (3)  Phystdaii  and  Patient.  The  relation 
of  physician  and  patient  is  a  confidential  one  of  the 


same  character  as  those  just  deseiibed,"  and  the 
same  rule  has  been  applied  in  the  case  of  a  dentist 
and  an  aged  patient. 

[i  335]  &  Mental  Weakness."  Where  the  mind 
of  one  of  the  parties  is  enfeebled  by  old  age,  sick- 
ness, great  distress,  or  other  like  cause,  whereby  it 
is  rendered  incapable  of  resisting  undue  pressure,  a 
contract  made  under  such  circumstances  will  be 
regarded  in  equity  as  m^de  under  undue  influence. 
In  such  cases  the  view  of  equity  is  that  the  party 
has  not  exercised  a  deliberate  judgment,  but  has 
been  imptoeed  on  by  the  stronger  will,  and  the  latter 
is  called  on  to  show  the  fairness  of  the  agreement." 
It  is  .not  sufBicieut,  however,  in  order  to  set  aside  a 


Uce  Garrison  explains  It  with  marked 
clarity  thus  (Post  v.  Hagan,  71  N.  J. 
TEa.  234,  65  A  1026,  124  AraSR  997): 
'That  a  person  already  a^ed  or  in* 
flrm,  or  otherwise  dependent,  should 
give  to  the  one  upon  whom  he  thus 
aeipends  practically  his  whole  living 
beyond  recall,  and  at  the  very  time 
when  apparently  he  had  most  need 
to  retain  it,  raises  In  the  mind 
of  a  chancellor  the  presumption 
that  the  donor  may  not  have  ap- 
preciated the  Irrevocable  character 
of  his  act  or  that  he  did  not 
foresee  its  legal  consequences  to 
himself.  This  presumption  of  appar- 
ent Improvidence  gives  rise  to  the 
special  rule  followed  in  Slack  v.  Rees, 
66  N.  J.  Eq.  447.  E9  A  488,  69  LRA 
393,  which  may  be  called  the  rule  of 
independent  advice.  By  force  of  this 
rule,  if  a  i>erson  upon  whom  another 
has  in  fact  come  to  be  dependent  ac- 
cepts a  gift  from  such  dependent 
person  or  all  of  his  or  her  estate, 
a  court  of  equity,  moved  by  the  ap- 
parent Improvidence  of  such  a  gift, 
casts  upon  the  donee  the  burden  of 
showing  that  the  donor  had  the  bene- 
fit of  proper  independent  advice. 
.  .  .'  These  beneficent  rules  of 
equity  have  been  chiefly  employed 
in  cases  of  outright  erlfts,  but  their 
underlying  principles  call  for  their 
application  as  vigorously,  in  circum- 
stances where  the  subject,  by  en- 
meshing and  entangling  himself,  has 
his  property  taken  from  him  by  legal 

grocess,  as  where  he  gives  It  away." 
lensel  v.  Anderson,  85  N.  J.  Eq.  391, 
394    96  A  910 

73.  Bowdol'n  College  v.  Merritt,  76 
Fed.  480  [app  dism  167  U.  S.  745 
mem.  17  Set  996  mem,  42  L.  ed.  1209 
mem]  (holding  that  the  principle  as  to 
the  necessity  of  persons  seeklnj;  inde- 
pendent advice  before  making  dls- 
positloii  of  property  to  attorneys, 
agents,  or  trustees,  arises  only  in 
cases  where  these  parties  are  seeking 
to  obtain  some  benefit  or  advantage 
fot  themselves.  If  they  are  not  seek- 
ing such  advantage,  and  the  convey- 
ance Is  not  for  their  benefit  or  at 
their  solicitation,  but  Is  made  to 
them  in  trust  for  a  benevolent  or 
charitable  use,  it  will  be  sufHclent 
that  the  grantor  had  an  opportunity 
to  obtain  Independent  advice,  that  she 
was  not  prevented  from  doing  so, 
that  she  fully  comprehended  what 
she  was  doing,  and  that  It  was  her' 
own  voluntary  act). 

74.  U.  S. — Jackson  v.  Ashton,  11 
Pet.  229.  9  L.  ed.  898;  Maohtribe  v. 
Harmony  Settlement,  17  F.  Gas.  No. 
10,008,   8  Wall.   Jr.   66. 

Cal. — Ross  V.  Conway,  98  Cal.  682, 
28  F  785 

MIcb. — Finegan  v.  Thelsen,  92 
Mich.  173,  52   NW  619. 

Mo. —  Ford  v.  Hennessy,  70  Mo. 
580;  Caspar!  v.  New  Jerusalem  First 
German  Church,  12  Mo.  A.  293  t&ff  32 
Mo.  649], 

N.  J. — Corrigan  v.  Pironl,  48  N.  J. 
•Eq.  607,  23  A  355. 

N.  Y. — Max  v.  McQIynn,  88  N.  T. 
857. 

Pa.— Greenfleld's   Est..   24   Pa.   232. 

Eng. — ^Allcard  v.  Skinner,  86  Ch.  D. 
145;  Norton  v.  Relly,  2  Eden  286,  28 
Reprint  908;  Dent  v.  Bennett,  4  Myl. 


&  C.  269,  18  EngCSi  269.  41  Reprint 
106,  7  Sim.  639,  8  EngCh  639.  68  Re- 
print 944;  Huguenin  v.  Baseley,  14 
Ves.  JV.  278,  83  Reprint  626,  6  ERC 
834 

N.  S. — McKlnnon  v.  McPherson,  44 
N.  S.  402. 

[a]  Palth  onrlata. — Where  an  aged 
woman  suffered  from  nervous  pros- 
tration, and  in  that  condition  had  at- 
tempted suicide,  and  thereafter  as- 
sociated herself  with  a  sect  of  faith 
curlsts  and  executed  to  a  representa- 
tive of  the  sect  while  under  their 
influence  notes  for  large  sums  of 
money,  the  notes  cannot  be  enforced 
as  a  valid  claim  against  her  estate. 
In  re  Killen,   228   Pa.   201.   72  A   521. 

75.  Thompson  v.  Hawks,  14  Fed. 
902,  11  Bias.  440;  Connor  v.  Stanley, 
72  Cal.  666,  14  P  306,  1  AmSR  84; 
Lyon  V.  Home,  L.  R.  6  Eq.  656.  6 
ERC  852;  Nottldge  v.  Prince.  2 
Glffard  246,  66  Reprint  103. 

7S.  111. — Zelgler  v.  Illinois  Trust, 
etc..  Bank.  245  111.  180,  91  NE  1041, 
28  LRANS  1112,  19  AnnCas  127  [rev 
150  111.  A.   86]. 

Ind. — Watson  v.  Makaa,  20  Ind.  223. 

Mass. — Butler  v.  Oleason,  214  Mass. 
248,  101  NB  871;  Woodbury  v.  Wood- 
bury, 141  Mass.  329,  5  NB  276.  55 
AmR  479. 

Mo. — Bogie  v.  Nolan,  96  Mo.  85.  9 
SW  14;  Cadwallader  v.  West,  48  Mo. 
483;  Doggett  v.  Lane,  12  Mo.  216. 

N.  T. — CrlBpell  v.  Dubois,  4  Barb. 
393. 

Pa. — ^Unruh  v.  Lukens,  166  Pa.  324, 
31  A  110;  Audenreld's  App.,  89  Pa. 
114,  33  AmR  731. 

Utah. — Viallet  v.  Consolidated  R.. 
etc..  Co.,  30  Utah  260,  84  P  496,  5 
LRANB  663. 

Eng. — Mitchell  V.  Homfray,  8  Q. 
B.  D.  687;  Ashwell  v.  LK>mf.  L.  R. 
2  P.  &  D.  477;  Blackie  v.  Clark,  15 
Beav.  696,  61  Reiprlnt  669;  Aheame  v. 
Hogan,  Drury  310;  Billage  v.  Southee, 
9  Hare  634.  41  EngCh  634,  68  Reprint 
623;  Dent  v.  Bennett,  4  Myl.  &  C.  269, 
18  EngCh  269,  41  Reprint  105,  7  Sim. 
639.  8  EngCh  SS94  58  Reprint  944; 
Popham  V.  Brooke,  5  Russ.  8,  5  Eng 
Ch  8,  38  Reprint  930;  Pratt  v.  Barker, 
1  Sim.  1,  2  EngCh  1,  67  Reprint  479, 
4  Russ.  607,  4  EngCh  607.  38  Reprint 
896;  Gibson  v.  Russell,  2  T.  &  Coll. 
104,   21   EngCh   104,  63   Reprint  46. 

[a]  From  the  time  the  relation  of 
pbyrielan  aaa  patient  la  created  until 
it  ceases  to  exist  the  physician  is 
inhibited  from  taking  advantage  of 
the  confidence  growing  out  of  the  re- 
lation reposed  in  him  by  bis  patient, 
and  by  unfair  means,  or  by  the  ex- 
ercise of  undue  influence,  inducing 
his  patient  to  dispose  of,  to  such 
physician  or  to  other  parties  whom 
he  may  represent,  valuable  property 
rights  for  a  wholly  Inadequate  con- 
sideration. Peterson  v.  Budge,  35 
Utah  696,   102   P   211. 

77.  Allen  v.  Davis,  4  De  O.  &  Sm. 
133,  64  Reprint  767. 

78.  ICcntal  civ«eitT  to  contract 
see  Insane  Persons  (22  Cyc  1206]; 
Drunkards  [14  Cyc  1103]. 

7».  U.  S.— Grtath  V.  Godoy,  113 
U.  S.  89,  6  set  383,  28  L.  ed.  934; 
Allore  V.  Jewell,  94  U.  S.  606,  24  L. 
ed.  260;  Kllgore  v.  Cross,  1  Fed.  578; 
1  McCrary  144. 


Ala. — Shipman  v.  i?umlss,  69  Ala. 
666,  44  AmR  628;  Holland  v.  Barnes, 
63  Ala.  83,  25  AmR  595;  Juian  v. 
Toulmln,  9  Ala.  622,  44  AmD  448. 

Ark. — Beller  v.  Jones.  22  Ark.  92. 

Cal. — Moore  v.  Moore,  66  Cal.  89. 

Conn. — ^Taylor  v.  Atwood.  47  Conn. 
498;  Lavette  v.  Sage.  29  Conn.  677: 
Whipple  V.  McClure,  2  Root  216. 

Ga. —  Maddox  v.  Simmons.  31  Ga. 
512:  Causey  v.  Wiley,  27  Ga.  444. 

Ida.— Kelly  v.  Perrault,  6  Ida,  221. 
48  P   45. 

111.— Reed  V.  Peterson,  91  111.  288; 
Oard  V.  Oard,  59  111.  46. 

Ind. — Tount  v.  Tount,  144  Ind.  133. 

48  NE  136;  Ashmead  v,  Reynolds,  134 
Ind.  139,  33  NE  763,  39  AmSR  238: 
Wray  v.  Wray.  32  Ind.  126;  Marshall 
v.  Billlngsly,  7  Ind.  260;  McCormlck 
V.  Malin.  6  Blackf.  609;  Ruby  ▼. 
Ewing,  49  Ind.  A.  520,  97  NE  798. 

Iowa. — LlUibridgre  v.  Allen,  100 
Iowa  582,  69  NW  1031;  Norton  v. 
Norton,  74  Iowa  161,  37  NW  129; 
Oakey  v.  Ritchie,  69  Iowa  69.  28  NW 
448;  Harris  v.  Wamsley,  41  Iowa  671: 
Perkins  v.  Scott,  28  Iowa  237;  Cormlt 
V.  Smith,  7  Iowa  60,  71  AmD  431. 

Kan. — -Howard  v.  Carter,  71  Kan. 
85.  80  P  61;  Balnter  v.  Fulti.  15  Kan. 
323 

ky. — Heriog  V.  Olpson,  170  Ky.  325. 
186  SW  1119;  Vols  v.  Scully,  159  Ky. 
226,  166  SW  1016;  McDowell  v.  Ea- 
wards,  156  Ky.  475.  161  SW  584; 
Stewart  v.  Stewart.  7  J.  J.  Marsh. 
183.  23  AmD  396;  Stevens  v.  Snowden. 
7  KyL  743:  Boardman  v.  Gardner.  7 
KyL  621;  Riley  v.  Albertson,  3  KyL. 
391.  '       '^ 

La. — Chevalier  v.  Whatley.  12  I>a. 
Ann.  661. 

Md. — Owlngs  Case.  1  Bland  370.  17 
AmD  311. 

Mass. — ^Rau  v.  Von  Zedlltx  132 
Mass.  164. 

Mich.— Wltham  v.  Walsh,  156  Mich. 
682,  121  NW  309;  McDanlel  v.  Mc- 
Coy, 68  Mich.  332,  36  NW  84: 
Churchill  v.  Scott,  66  Mich.  485.  32 
NW   737. 

'Miss.— Slmonton  v.  Bacon,  -49  Miss. 
682;  Burch  v.  Shannon,  46  Miss.   S25. 

Mo. — Cutts  V.  Young.  147  Mo.    587, 

49  SW  648:  Bell  v.  Campbell,  123  Mo. 
1.  26  SW  361;  Hamilton  v.  Armstrong. 
120  Mo,  597,  25  SW  646;  Armstrong 
V.  Logan,  115  Mo.  465,  22  SW  884; 
Hall  V.  Knappenberger.  97  Mo.  509. 
11  SW  239,  10  AmSR  337;  Dickson  v. 
Kemplnsky,  96  Mo.  252,  9  SW  618; 
Holllway  v.  HolUway,  77  Mo.  393; 
Cadwallader  v.  West,   48  Mo.    483. 

Nebr. — Meyer  v.  Flshburn,  65  Nebr. 
626.  91   NW  534. 

N.  H. — ^Roberts  v.  Barker,  63  N.  H. 
332. 

N.  J. — Bensel  v.  Anderson,  85  N.  J. 
Eq.  391,  96  A  910;  Morton  v.  Morton, 
(Ch.)  8  A  807;  Cole  v.  CkJok.  6  N.  J. 
Eq.  627. 

N.  T.— Rider  v.  Miller.  86  N.  Y.  607: 
Cowee  V.  Cornell.  75  N.  T.  91.  31 
AmR  428;  Bishop  v.  Hendlck,  17  NTS 
241  [aff  136  N.  Y.  643  mem,  32  NE 
1015  mem];  Derrlch  v.  Emmens,  14 
NYS  860  [aft  133  N.  T.  6X8  mem.  81 
NK  626  mem];  Matter  of  Morgan,  7 
Paige  236. 

N.  C. — Garrow  v.  Brown,  60  N.  C 
595,   86  AmD  450;  Rlppy  v.  Oant,   39 
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eontraet,  to  Aow  merely  that  the  man  who  oom- 
plains  is  not  as  strong  minded  as  the  one  with 
whom  he  dealt.'' 

lotOlicatioiL  While  both  at  law  and  in  equity 
intoxication  or  habits  of  dmnkenness  are  no  ground 
for  setting  aside  an  agreement  unless  the  party  did 
not  at  the  time  understand  the  nature  of  his  act,  or 
unless  the  intoxication  was  procured  by  the  set  or 
connivance  of  the  one  against  whom  relief  is 
sought,*^  yet  where  it  appctars  that  undue  advan- 
tage was  taken  of  the  person's  condition  to  obtain 
an  tmconacionable  bargain  from  him  equity  will 


interfere.'* 

[i  336]    d.  Peraons  Unable  to  Bead  or  to  Write. 

Mere  inability  to  read'  or  to  write  does  not  raise  a 
presumption  of  undue  influence.'' 

[i  337]  e.  Necessity  and  Distress.  Where  one 
party  has  taken  advantage  of  another's  necessities 
and  distress  to  obtain  an  unfair  advantage  over  him, 
and  the  latter,  owing  to  his  condition,  has  encum- 
bered him^lf  with  a  heavy  liability  or  an  onerous 
obligation  for  the  sake  of  a  small  or  inadequate 
present  gain,  equity  will  relieve  him.**  So  agree- 
ments  between   lender  and   borrows   are  closely 


N.  C.  443;  Buffalo w  v.  Buffalo w,  22 
N.  C.   J41. 

Oh. — ^Tracey  v.  Sacket,  1  Oh.  St.  64, 
$9  Antl>  610;  Baugh  v.  Buckles,  2 
Oh.  Clr.  Ct.  498.  1  Oh.  Clr.  Dae.  607; 
Corblt  V.  Corblt,  7  Oh.  Dec.  (Re- 
print)  692,  4  ClnoLBul  1006. 

Or. — ScovlUe  v.  Barney,  4  Or.  288. 

Pa. — Stepp  V.  Frampton,  179  Pa. 
284,  36  A  177;  Hupt  v.  Moore,  2  Pa. 
105. 

S.  C. — ZeiKler  v.  Shuler,  87  S.  C.  1, 
68  SE  817;  3unch  v.  Hurst.  3  S.  C. 
So.    373,   6  AmD  651. 

Tenn. — Mays  v.  Prewett,  98  Tenn. 
474.  40  SW  483:  Tally  v.  Smith.  1 
Coldw.  290;  Craddock  v.  Cablness,  1 
Swan  474:  Sparks  v.  White,  7 
Humphr.  86.  _ 

Tex. — ^Varner  v.  Carson,  59  Tex. 
303;  Edwards  v.  Eldwards,  14  Tex. 
Civ.  A.  87,  36  SW  1080;  Paver  v. 
Bowers.  (Civ.  A.)  33  SW  131. 

Vt. — King  V.  Cummings,  60  Vt.  B02, 
11  A  727;  Mann  v.  Betterly.  21  Vt. 
326;  Conant  v.  Jackson,  16  Vt.  356. 

Va. — ^Furlong  v.  Stanford,  87  Va. 
606,  12  SE  1048;  Flshbume  v.  Fergu- 
son. 84  Va.   87,  4  SK  676. 

Wash. — ^Ward  v.  Buckley,  1  Wash. 
T.  280. 

W.  Va. — Deem  v.  Phillips,  6  W.  Va. 
168. 

Ont. — ^Waters  v.  Donnelly,  9  Ont. 
391. 

(a1  Applloatloa  of  mla,<— A  court 
of  equity  has  jurisdiction  to  enter- 
tain an  action  brought  by  next 
friends  in  the  name  and  behalf  of  a 
person  of  weak  mind  who  la  mentally 
incapacitated  by  disease,  decrepitude, 
or  other  inflrmtty,  although  not  in 
such  a  oondition  as  to  be  adjudged  a 
lunatic  by  law,  to  set  aside  convey- 
ances and  to  protect  such  person  from 
the  undue  Influence  and  fraud  of 
others,  although  the  nominal  plaln- 
tirr  denies  the  Incapacity  and  repudi- 
ates the  acts  of  those  bringing  the 
suit.  Edwards  v.  Bdwards,  14  Tex. 
Civ,  A    87.    36    SW   1080. 

80.  Mo. — Wilson  v.  Jackson.  167 
Mo.  135,   66  SW  972. 

Okl. — Loraan  v.  Paullen,   152  P  72. 

S.  C. — Thomas  v.  Sheppard,  7  S.  C. 
Kq.  36,  16  AmD  632. 

Tex. — Moore  v.  Cross,  87  Tex.  567, 
29  sw^ioei. 

Wash. — Conrads  v.  Green,  92  Wash. 
269.  159  P  102. 

[a]  AppUoatloa  of  ml*. — The  law 
does  not  prohibit  one  learned  In  the 
intricacies  of  business  from  dealing 
with  one  utterly  Ignorant  thereof 
and  unable  to  read  or  write,  but 
fairness  is  required,  and  that  no  un- 
fair advantage  is  taken  of  ignorance 
or  of  lack  oi  experience.  Conrads  v. 
Green.  92  Wash.  269,  169  P  102. 

81.  See  Drunkards  [14  Cyc  11031. 
83.  See  Drunkards  [14  Cyc  1106]. 
83.    Wlllard  V.  Pinard,  65  Vt.   160, 

163,  26  A  67  (In  this  case  It  was 
contended  that  the  relations  of  the 
parties  were  such  that  the  onus  was 
on  plaintiff  to  show  the  fairness  of 
the  transaction.  But  the  court  said: 
"To  establish  this  relation  they  rely 
upon  the  facts  found;  that  the  de- 
fendant and  his  wife  were  unable  to 
read  or  write,  much  more  than  to 
write  their  names.  It  Is  not  found 
that  they  were  not  possessed  of  or- 
dinary faculties  of  mind,  and  ordi- 
nary memory  and  Judgment  in  re- 
gard to  the  property  and>  its  value. 
It  Is  also  found  that  the  Intestate 
was  a  business  man  and  a  lawyer; 


that  he  professed  friendship  for  the 
defendants,  agreed  to  treat  them 
fairly,  and  to  keep  accurate  ac- 
counts of  their  transactions.  These 
agreements  are  no  more  than  the 
law  always  Implies  In  dealings  be- 
tween the  ordinary  debtor  ana  cred-. 
itor.  It  is  not  shown  or  claimed 
that  the  intestate  ever  was  the  trus- 
tee of  the  defendants  in  regard  to 
any  of  their  transaotions.  So  far  as 
Is  found  the  parties  sustained  to 
each  other  the  ordinary  relation  ex- 
isting between  an  educated,  honest 
business  man,  and  an  ordinarily 
bright  and  capable  man  possessed 
of  memory  and  judgment,  but  un- 
educated in  knowledge  of  books  and 
of  the  art  of  reading  and  writing  ex- 
cept to  a  limited  extent.  The  facts 
reported  fail  to  bring  the  caae 
within  the  principles  governing  the 
decisions  cited  for  the  defendants"). 

84.  U.  S.— Wheeler  v.  Smith,  9 
How.  56,  13  ti.  ed.  44.  See  Snyder 
V.  Rosenbaum.  215  U.  8.  261,  30  BCt 
73.  54  L.  ed.  186  [afC  18  Okl.  168.  89 
P  222]  (holding  that  the  supreme 
court  of  the  United  States  will  as- 
sume that  a  refusal  by  a  purchaser 
in  possession  of  personal  property 
to  pay  for  It,  to  satisfy  a  mortgage 
lien  on  it,  or  to  release  It,  unless  the 
seller  will  execute  another  contract 
to  his  detriment,  which  if  persisted 
In,  both  parties  understand  will  lead 
to  an  immediate  foreclosure  and  the 
ruin  of  the  seller,  amounts  to  undue 
Influence  within  the  meaning  of  a 
state  statute  permitting  a  contract 
to  be  set  aside  for  such  cause  until 
the  supreme  court  of  the  state  says 
otherwise). 

Ala. — ^r.eater  v.  Mahan,  26  Ala. 
445.    60   AmD   630. 

111.— Spalds  V.  Barrett.  67  111.  289, 
11    AmR   10. 

Ind. — McCormick  v.  Malln,  6 
Blackf.  609.  _ 

Kan. — Kelley  v.  Caplice,  23  Kan. 
474.   33  AmR   179.    ^,  ,„„     ^, 

Ky. — Herzog  t.  GIpson,  170  Ky. 
325,  185  SW  1119,  1120  Iquot  Cyc); 
Esham  v.  Lamoar,  10  B.  Mon.  43. 

Mass. — Baxter  v.  Wales,  12  Mass. 
365. 

Mich. — ^Butler  v.  Duncan,  47  Mich. 
94,  10  NW  123,   41  AmR  711. 

N.  Y. — Van  Dyke  v.  Wood,  60  App. 
Dlv.  208,  70  NYS  324;  Nellson  v.  Mc- 
Donald, 6  Johns.  Ch.  201  [rev  on 
other  grounds  2  Cow.  139,  14  AmD 
4311. 

N.  D. — Peckham  v.  Van  Bergen, 
10  N.  D.   43,   84   NW  566. 

Pa. — MotJ!  V.   Mitchell,   91   Pa.   114. 

R.  I.— Brown  v.  Hall,  14  K.  I.  249, 
61  AmR  376. 

Tenn. — King  v.  Cohom,  6  Terr. 
76,    27  AmD   466. 

Va. — McKinney  v.  Plnckard,  3 
Leigh   (29  Va.)    149,  21  AmD  601. 

Eng. — James  v.  Kerr,  40  Ch.  D. 
449;  Longmate  v.  Ledger,  2  Giftard 
167,  66  Reprint  67;  Wood  v.  Abrey, 
3   Madd.    417.    66    Reprint    558. 

[a]  Zttuatratloiia'— (1)  A  dissolute 
and  Inexperienced  spendthrift,  twen- 
ty-flve  years  old,  mortgaged  all  the 
real  estate  to  which  he  was  entitled 
under  his  father's  will  for  Ave  thou- 
sand dollars,  as  collateral  to  bis 
note  for  that  amount,  made  up  as 
follows:  One  thousand  dollars  In 
cash;  a  duebill  of  forty-seven  dol- 
lars surrendered;  one  hundred  and 
ninety-nine  dollars  Interest  credited 
on   a   previous    mortgage;    one   hun- 


dred and  ten  dollars  and  thlrty-flve 
cents  premiums  paid  on  a  life  Insur- 
ance policy  assigned  to  the  mort- 
gagee, and  Ave  hundred  and  flfty- 
slx  dollars  retained  to  pay  subse- 
quent annual  premiums  thereon;  And 
three  thousand  two  hundred  dollars 
for  a  conveyance  of  land  worth  one 
thousand  dollars.  The  mortgagee 
was  familiar  with  the  mortgagoi's 
circumstances  and  required  him  to 
buy  the  land  as  a  condition  of  lend- 
ing the  money,  although  the  mort- 
gagor knew  nothing  of  the  land  and 
had  no  use  for  It.  It  was  hdld  that 
the  transaction  was  unconscionable 
and  that  the  land  should  be  re- 
deeded,  but  that  the  mortgage 
should  stand  for  the  actual  loans. 
Indebtedness,  advances,  and  credits, 
If  the  Insurance  policy  was  reas- 
signed. Butler  V.  Duncan,  47  Mich. 
94,  10  NW  123,  41  AmR  711.  (2) 
An  agreement  by  which  a  person 
hired  a  cow  of  another,  agreeing  to 
return  the  animal  within  a  year  and 
pay  six  dollars,  and,  if  the  animal 
was  not  delivered  In  that  time,  to 
pay  six  dollars  a  year  until  she 
should  be  delivered,  was  held  un- 
conscionable and  unenforceable  as 
to  the  agreement  to  pay  at  the  rate 
of  six  dollars  after  the  end  of  the 
first  year.  Baxter  v.  Wales,  12  Mass. 
365. 

ib]  Conwyaaoa  from  husband  to 
■e,— Where  a  husband  conveyed  to 
his  wife  land  worth  more  than  her. 
inchoate  right  of  dower  in  all  his 
lands  in  consideration  of  her  agree- 
ment to  release  her  dower  rights  In 
any  lands  of  his  when  requested, 
without  further  consideration,  and 
thereafter,  Judgrment  of  foreclosure 
having  been  entered  on  a  mortgage 
on  certain  of  his  lands,  end  he  being 
unable  to  pay  the  mortgage  and 
having  sold  said  land.-;  pending  suit, 
she,  with  Intention  to  oppress  him, 
to  take  advantage  of  his  necessities, 
and  to  extort  from  him  an  uncon- 
scionable consideration  for  releasing 
her  apparent  right  of  dower  in  such 
lands,  refused  to  release  the  same 
unless  he  should  In  consideration 
convey  to  her  certain  other  lands; 
and  he,  compelled  by  his  necessities, 
yielded,  it  was  held  that  the  latter 
deed  to  her  would  be  set  aside.  Van 
Dyke  V.  Wood,  60  App.  Dlv.  208,  70 
NTS   324. 

[c]  Payment  to  proctire  raleaas 
from  attsdunant. — Goods  requiring 
special  care,  and  of  a  perishable  na- 
ture, were  wrongfully  taken  and 
kept  from  the  owner  thereof  by 
means  of  a  writ  of  attachment 
fraudulently  obtained,  and  were  rap- 
idly going  to  destruction,  and  the 
party  in  possession  refused  to  sur- 
render the  goods  on  payment  of  the 
sum  actually  due,  demanding  more 
than  twice  that  amount,  and  In  addi- 
tion thereto  a  release  from  all  dam- 
ages for  his  wrongful  act;  and  de- 
fendant in  the  attachment,  to  obtain 
possession  of  his  property,  paid  the 
sum  demanded  and  executed  the  re- 
lease. In  an  action  on  the  case  for 
wrongfully  suing  out  the  attach- 
ment, it  was  held  that  the  release 
could  be  avoided  on  the  ground  of 
oppression.  Spalds  v.  Barrett,  57  111. 
289.  11  AmR  10. 

[d]  BaviMraionary  Intsrests  aaA 
expectant  helm.  A  contract  with  a 
person    for    the    saje   or   charge    of 
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Bcmtinized  becaose  they  are  not  always  at  ann's 
length." 

[$  338]  7.  Inadeqnacy  of  Oonsideration.  Inade- 
quacy of  consideration  is  neither  in  law  nor  in 
equity  a  ground  for  refusing  the  enforcement  of 
an  agreement.^    Standing  alone  it  is  not  evidence 


of  &aud  <^r  undue  influence;  but  where  the  party 
was  under  the  influence  of  another  and  was  not  a 
free  agent,  the  fact  that  the  consideration  was  in- 
adequate is  a  material  element  in  determining  a 
court  of  equity  to  set  the  contract  aside." 


VUL  ILLEGALITT 


[$  339]  A.  In  QeneraL  An  illegal'  agreement 
will  not  be  enforced,  and  hence  is  not  a  contract, 
according  to  ihe  definition  of  a  cootract.**  The  ille- 
gality may  be  found  in  the  matter  of  the  considera- 

property  In  expectancy,  whether  as  891]. 
reversioner  or  remainderman,  or 
whether  as  expectant  heir  or  as  ex- 
pectant devisee  or  legatee  of  an- 
other, raises  a  presumption  against 
the  i>urchaser  which  he  must  be  pre- 
pared to  rebut  in  order  to  support 
the  contract,  and  arrest  Inadequacy 
of  consideration  will  be  a  circum- 
stance of  sreat  weight  against  him. 
Chesterflald  v.  Janssen,  1  Atk.  2>9, 
26  Reprint  191,  2  Ves.  126,  28  Re- 
print 82,  18  ERC  289.  The  phrase 
"expectant  heir  [with  reference  to 
the  doctrine  in  question]  is  used 
.  .  .  as  including  every  one  who 
has  either  a  vested  remainder  or  a 
contingent  remainder  in  a  family 
property,  including  a  remainder  in  a 
portion,  as  well  as  a  remainder  in  an 
estate,  and  every  one  who  has  the 
hope  of  succesalon  to  the  property 
of  an  ancestor,  either  by  reason  of 
his  being  the  heir  apparent  or  pre- 


sumptive, or  by  reason  merely  of  the 
expectation  of  a  devise  or  bequest 
on  account  of  the  supposed  or  pre- 
sumed afFection  of  hie  ancestor  or 
relative.  More  than  this,  the  doc- 
trine as  to  expectant  heirs  has  been 
extended  to  all  reversioners  and  re- 
maindermen." Jessel,  M.  R.,  In  Bey- 
non  v.  Cook,  L.  R.  10  Ch.  389.  And 
see  Hale  v.  Hsllon,  90  Tex.  427,  89 
SW  287.  69  AmSR  819,  36  LRA  76. 

[e]  Agreasaents  held,  mot  uooa- 
■ct6Bal>U<— (1)  An  agreement  by 
which  a  clerk  In  a  mill  was  charged 
with  overdellverles  from  the  mill  to 
a  drayman,  and  the  drayman  cred- 
ited therewith,  the  drayman  was 
charged  with  underdeliveries,  and 
the  amount  of  the  same  credited  to 
the  clerk,  thus  making  overdellverles 
from  the  mill  a  gain  to  the  dray- 
man and  a  loss  to  the  clerk,  and 
nnderdeliveries  a  loss  to  the  dray- 
man and  a  gain  to  the  clerk,  but 
Intended  as  a  check  and  to  Induce  ac- 
curacy in  deliveries.  Maher  v.  Mil- 
ler, 61  aa.  666,  8i  AmR  104.  (2) 
An  agreement  between  a  street  rail- 
way company  and  its  conductor,  re- 
quiring the  conductor  to  register 
every  passenger  getting  on  his  car, 
forbidding  him  to  receive  a  fare 
from  a  passenger,  either  directly  or 
indirectly,  and  providing  that  for 
the  violations  of  such  rules  a  sum 
stated  should  be  deducted  from 
wages  then  or  thereafter  due  him, 
which  should  belong  to  the  com- 
pany as  liquidated  damages.  Oalla- 
gher  V.  Christopher,  etc.,  R.  Co..  14 
>aly  366,  13  NTS  80;  Birdsall  v. 
Twenty-Third  St.  R.  Co.,  8  Daly  (N. 
T.)  419. 

8B.  Butler  v.  Duncan,  47  Mich.  94, 
10  NW  123,  41  AmR  711;  Dorrlll  v. 
Eiaton,  36  Mich.  302;  Hough  v.  Hunt, 
2  Oh.  496.  16  AmD  569;  Brown  v. 
Hall,  14  k.  I.  249.  61  AmR  876; 
Cockell  V.  Taylor,  16  Beav.  103,  61 
Reprint  476. 

[a]  Bxcassiv*  Intwest^-Even  in 
the  absence  of  usury  laws  both  the 
English  and  American  courts  have 
disallowed  excessive  Interest,  al- 
though reserved  by  contract  between 
the  parties.  SIme  v.  Norrls,  8  Phila. 
(Pa.)  84;  Brown  v.  Hall,  14  R.  I. 
249,  61  AmR  375;  Aylesford  v.  Mor- 
ris, L.  R.  8  Ch.  484;  Tyler  v.  Tates, 
L.  R.  6  Ch.  666;  Miller  v.  Cook,  L. 
R.   10   Bq.    641.     See   Usury    [39    Cyc 


of  s^nt^  of  t«dau«ti<m   to 

mortgafs*    •••  1Iottg«Kes    [27    Cyc 
1873]. 

86.     See  supra  }  287. 
•     87.     See  supra  f  289. 

88.  Ala. — Stanley  v.  Nelson,  28 
Ala.  614. 

111.— Ray  T.  Mackin,  100  III.  246. 

La. — Cummings  v.  Saux,  80  La. 
Ann.   207. 

Miss. — Odineal  v.  Barry,  24  Miss, 
t. 

N.  T. — Greenwald  v.  Weir,  69  Misc. 
481,     111     NTS     236     [rev    on    other 

f rounds  130  App.  Div.   696.  116  NTS 
11    (aft   199    N.    T.    170,   9>    NB    218, 
36  LRANS  971)]. 

Pa.— Knight  y.  Press  Co.,  Ltd.,  287 
Pa.  186.  187,  76  A  1088  (quot  Cyc]. 
See  supra  t  1. 

89.  U.  S.— U.  3.  Bank  v.  Owens, 
2  Pet.  627,  7  L.  ed.  508;  Maine  North- 
western Dev.  Co.  V.  Northern  Com- 
mercial C^o.,  218  Fed.  103,  106  [clt 
C^ycl;  Piatt  ▼.  Oliver.  19  P.  Cas.  No. 
11,114,  1  McLean  296:  Scudder  v. 
Andrews,  21  F.  Cas.  No.  12,664,  2 
McLean  4  64. 

Ala. — State  v.  Metcalfe.  76  Ala.  42; 
James  v.  Hendree,  84  Ala.  488; 
Stanley  v.  Nelson,  28  Ala.  614;  Pride 
v.  Commercial  Union  Ins.  Co.,  9  Ala. 
A.  334,  63  S  80S  [writ  of  certiorari 
den   186   Ala.    672,    64   8    1019]. 

Ark. — Edgar  Lumber  Co.  v.  Cornle 
Stave  Co..  96  Ark.  449,  180  SW  462; 
Cox  V.  Donnelly,  84  Ark.  762;  Mc- 
Murtry  v.  Ramsey,  25  Ark.  849; 
Ruddell  V.  Landers,  25  Ark.  238,  94 
AmD  719. 

Cal. — ^Thom  v.  Stewart,  162  Cal. 
418,  122  P  1069;  Jones  v.  Hanna,  81 
Cal.  607,  22  P  883;  Santa  Clara  Val- 
ley Hill,  etc.,  Co.  V.  Hayes,  76  Cal. 
387,  18  P  391,  9  AmSR  211;  Danlel- 
witz  V.  Sheppard,  62  Cal.  339:  Mor- 
gan V.  Menzles,  60  Ctel.  841:  King  v. 
Johnson,  30  Cal.  A.  68.  16?  P  631: 
Way  man  In  v.  Co.  v.  Wosalnger,  18 
Cal.  A.  108,   108  P  1022. 

Colo.— Dougherty  v.  Seymour,  16 
Colo.  289,  26  P  823;  Pueblo,  etc.,  R. 
Co.  V.  Taylor,  6  Colo.  1,  46  AmR 
612. 

Conn. — Seeley's  App.,  66  Conn.  202, 
14  A  291;  Treat  v.  Jones,  28  Conn. 
884;  Goodwin  V.  Goodwin,  4  Day  843. 

Dak.— 'Peck  v.  Levlnger,  6  Dak.  64, 
60   NW   481. 

Del.— Stroud  v.  Smith.  9  Del.  448; 
Walraven  v.  Jones,  6  Del.  865. 

D.  C. — Sunderland  v.  Kllboum,  14 
D.  C.  606;  Meguire  v.  Corwlne,  8  D. 
C    81 

'Fla. — Florida,  etc.,  R.  Co.  v.  State, 
31  Fla.  482,  18  S  103,  84  AmSR  80, 
20  LRA  419. 

Qa. — Mercler  v.  Mercier,  60  Qa. 
646,  16  AmR  694;  Howell  v.  Foun- 
tain,  3   Ga.   176,    46  AmD  416. 

Hawaii. — Qoo  Tee  v.  Rosenberg,  21 
Hawaii    613. 

Ida.— Settle  v.  Sterling,  1  Ida.  259. 

111. — Foss  V.  Cummings,  149  111. 
363,  36  NE  663;  Penn  v.  Bomman, 
102  in.  523;  Wells  v.  Peo.,  71  111. 
682. 

Ind. — ^Maguire  v.  Smock,  42  Ind. 
1,  13  AmR  363;  Skelton  v.  Bliss,  7 
Ind.  77:  State  Bank  v.  Coquillard,  6 
Ind.   232. 

Iowa. — Miller  v.  Miller,  78  Iowa 
177,  35  NW  464,  42  NW  641,  16  Am 
SR   431;    Pike    v.    King.    16    Iowa    49: 


tion  or  of  the  promise  as  ezpreesed  in  the  agree- 
ment, or  it  may  be  found  in  the  purpose  to  which 
the  agreement,  although  legal  in  expression,  is  ap- 
plied.   In  either  case  the  agreement  is  void."    The 

Reynolds  v.  Nichols.  12  Iowa  »»8; 
Guenther  V.   Dewien,  11   Iowa  188. 

Ir  ^  Ml,'  5!*'S'*U'«r  ■'•  Chandler,  32 
Kan.    892,   81   AmR  218. 
.  Ky. — Davis    v.    Jones,    94    Ky.    820. 
22    SW    831,    16    KyL    89,    42  ^mSR 

14   k^*"23'7  °°'    ^'    ^""•^ 

.■  La. — Norton  v.  Dawson,  19  La. 
Ann.  464,  92  AmD  648:  Bowman  v. 
?,°,"*S*t  Vi  ^^-  -A^nn-  828,  92  AmD 
olV-  ■R,*^^™*!''  .X;  Bsrker,  17  La.  Ann. 
281,  87  AmD  627;  Davis  v.  Holbrook. 
1  La.  Ann.   176. 

Me. — Harding  v.  Hagar,  60  BCe. 
340;  Tlllock  v.  Webb,  66  Me.   100. 

Md^— Howard  v.  First  Independ- 
ent  (Hiurch,  18  Md.  461;  Wildey  v. 
Collier,  7  Mid.  273,  61  AmD  346;  Hall 
v.  Mullln.  6  Harr.  ft  J.  190. 

Mass.— Harvey  v.  Merrill,  IBO 
Mass.  1  22  NB  49.  16  AmSR  159.  5 
LRA  200-  Holoomb  v.  Weaver.  1S6 
Mass.  266;  Blasdel  v.  Fowie,  120 
Mass.  447,  21  AmR  533;  Adanns  v. 
CoulUard,  102  Mass.  167:  Russell  v. 
De  Grand,  16  Mass.  86. 
^,Mlch.— Case  v.  Smith.  107  Mich. 
i}S\  *i.l*^^,^^9-  «1  AmSR  841.  SI 
LRA  282;  O'Hare  v.  Carpenter.  2S 
Mich.  410,  9  AmR  8J». 

Minn. — Adams  v.  Adams,  26  Minn. 
72;  Belden  v.  Hunger,  6  Minn.  411. 
80   AmD  407. 

Miss. — Odineal  v.  Barry,  24  Mtss. 
9;  Adams  v.  Rowan,  16  Miss.  624: 
Wooten   V.    Miller,   16   Miss.    880. 

Mo. — Blank  v.  Nohl,  112  Mo.  159. 
20  SW  477,  18  LRA  360;  St.  Louis 
V.  Meier,  77  Mo.  18;  Phelps  v.  Ma- 
necke,  119  Mo.  A.  189,  96  SW  221: 
Rice  T.  National  Bank  of  Commerce. 
98  Mo.  A.  696,  78  SW  980;  Ashbrook 
V.  Dale,  27  Mo.  A.  649. 

Mont. — ^Pord  v.  Gregson.  7  Mont. 
89,   14   P   659. 

Nebr. — Com  Exch.  Nat.  Bank  v. 
Jansen,  70  Nebr.  579.  97  NW  81*: 
Wilde  V.  Wilde,  37  Nebr.  891.  66  ITW 
784;  Gould  v.  Kendall.  16  Nebr.   549. 

19  NW  488;  Platte  County  v.  Oerrard. 
12  Nebr.   244.   11   NW   298. 

Nev. — Gaston  v.  Drake,  14  Nev. 
176.    33    AmR   548. 

N.  H. — Ooss  v.  Cross,  58  N.  H. 
373;  Bliss  V.  Brainard.  41  N.  H.  256: 
Plumer  v.  Smith.  6  N.  H.  653.  32 
AmD   478. 

N.  J. — Swayce  v.  Hull.  8  N.  J.  L. 
54,  14  AmD  899;  Mandeville  v.  Har- 
man,  42  N.  J.  Eg.  186,  7  A  87. 

N.  T. — New  Haven  City  Bank.  v. 
Perkins.  29  N.  T.  564,  86  AmD  882; 
Leavltt  v.  Palmer,  3  N.  T.  19.  51 
AmD    333;    De   Groat    v.    Van    Duzer. 

20  Wend.  890   [rev  17  Wend.  170]. 
N.    C. — Waters   v.    Richmond,    etc., 

R.  Co..  108  N.  C.  849.  12  SB  950: 
Covington  v.  Threadgill,  88  N.  C. 
186-  Ives  v.  Jones,  25  N.  C.  638.  40 
AmD  421. 

Oh. — Cumpston  v.  Idimbert.  18 
Oh.   81,    61   AmD   442. 

Or. — Sweeney  v.  McLeod,  15  Or. 
330,    16   P   276. 

Pa.— Ham  v.  Smith,  87  Pa.  68; 
Hunter  v.  Nolf,  71  Pa.  282;  Pearsoll 
v.  Chapin,  44  Pa.  9;  Weeks  v.  Lip- 
pincott.  42  Pa.  474;  ConenuLugh 
Brewing  Co.  v.  Bennett,  60  Pa.  Super. 
543. 

R.  I. — ^Birkett  V.  Chatterton,  18  R. 
I.  299,  43  AmR  30;  Eddy  v.  Capron. 
4   R.  I.  894,   67  AmD  641. 


For  later  oaaas,  Osvalopmsnts  and  ohaacsa  In  the  law  see  cumulative  Annotations,  same  title,  pace  snd  note  number. 
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CONTRACTS 


[13  0.  J.]     4U 


cxpresaion  "void"  as  used  in  this  eonneetion  hu 
the  meaning  of  not  affording  legal  remedy  rather 
than  of  absolute  nullity,  since  such  oontraets  when 
executed  may.  be  indirectly  effeetive  in  that  no  re- 
lief will  be  granted  to  either  party.** 

[%  340]  B.  What  Agreements  Ar*  Slegal— -1.  In 
QeuBraL  If  the  act  to  be  done  does  not  amount  to 
a  crime  at  common  law,  a  oontract  is  not  illegal, 
onless  the  act  is  a  civil  wrong,  is  prohibited  by  stat- 
ute, or  is  contrary  to  public  policy,**  although  the 
oontract  may  have  been  unwise,**  unreasonable  or 
absur^**  or  is  peculiar.**  But  an  unconscionable 
contract  will  not  be  enforced.**  The  legality  of  the 
contract  is  to  be  judged  by  its  character  and  not 
by  what  the  parties  may  do,  or  attempt  to  do,  with 

S.  C. — ^UcConnell  v.  Kitchena.  20 
S.  C.  4S0,  47  AmR  84S;  Alwrn  v. 
Perklna.   i   S.   C.  Bq.    287. 

Tenn. — Heart  y.  Eaat  Tennessee 
Brewing  Co..  121  Tenn.  69,  113  8W 
3S4.  130  AmSR  763.  19  LRANS  9<4; 
Kirk  V.  Morrow,  «  Helsk.  446'  Bled- 
soe T.  Jackson,  4  Sneed  429:  Ohio  L. 
Ins..  «to.,  Co.  T.  IferchantB'  Ins.,  etc., 
Co..    11   Humphr.   1,  63   AmD  742. 

Tex. — Specht  v.  Collins,  81  Tex. 
213.  18  SW  934:  McOreal  v.  Wilson, 
9  Tex.  426;  Roby  v.  Carter,  6  Tex. 
Civ.    A.    296.   25    SVf   726. 

Vt. — Atkins  V.   Johnson.   48   Vt.   78, 

5  AmR  260;  Meacham  v.  Dow,  32  Vt. 
721;  SpaiainK  v.  Preston,  21  Vt.  9, 
SO   AnnD   68. 

Va. — Tardy  v.  Creasy,  81  Va.  663. 
59  AmR  678:  CRear  v.  Kl^r,  10 
I/elKh  (87  Va.)  822:  Kemper  v. 
Kemper.   8  Rand.    (24  Va.)    8. 

Wash. — Turner  Iny.  Co.  v,  Seattle, 
70  Wash.  801,  206,  126  P  426,  41 
I.RANS  781  Iquot  Cyc];  Oregon 
Steam  liay.  Co.  ▼.  Hale,  1  Wash. 
288.    34   AmR  808. 

■W.  Va. — ^Morgan  ▼.  Hale.  12  W. 
Va.  713;  Capehart  ▼.  Rankin,  8  W. 
Va.   571,   100  AmD  779. 

W^ls. — ^De  Wit  V.  Lander,  72  Wis. 
120^  39  NW  349;  Pickett  ▼.  School 
Dlst.  No.  1,  25  Wis.  661,  8  AmR  105: 
Bryan  v.  Reynolds,  6  Wis.  200,  68 
AmD   66. 

'Eag. — Booth  V.   Bank  of  England, 

6  Bing.  N.  Caa.  416,  87  ECL  694,  133 
Reprint  160,  7  CI.  &  F.  609,  7  Re- 
print 1168;  Dniry  v.  Defontaine,  1 
Taunt.    131,    127    Reprint    781. 

90.  Johns  V,  Bailey,  46  Iowa  241; 
Myers  V.  Metnrath,  101  Mass.  366,  3 
AmR  368;  Smith  v.  Bean,  16  N.  H. 
577:  Fennel]  v.  Ridler,  6  B.  &  C.  406, 
11   BCL  406.   108  Reprint  161. 

Bffeot  of  lUsolltr  see  infra 
11    440-480. 

>1.  Cal. — Antonelle  v.  Kennedy, 
«tc.  Lumber  Co.,  140  Cal.  309.  73  P 
966;  Firth  v.  Los  Angeles  Pao.  Land 
Co^    38  Cal.  A.   399,   162   P   986. 

Conn. — Smith  v.  Delaney,  64  Conn. 
264.  29  A  496,  42  AmSR  181:  Marcy 
V.  Crawford,  16  Conn.  649,  4l  AmD 
158. 

Ga. — Anderson  ▼.  Cavanaugh,  16 
Ga.    A.    446,    86    SB   606. 

111. — TlmmerbofF  v.  Supreme  Tent 
of  K.  M.  W.,  166  IlL  A.  39Sj  Hender- 
son V.  Tirden  Coal  Co.,  78  lU.  A. 
437. 

Ind. — Besaire  v.  Com  Products 
Mfg.  Co.,   46  Ind.   A   298,   94   NB  363. 

Iowa. — Livingston  v.  Chicago,  etc., 
R.   Co.,  142   Iowa  404,   120   NW  1040. 

Ky. — Lewis  v.  Creech,  162  Ky.  768. 
178  SW  133;  Gravel  Switch,  etc., 
Tel.  Co.  V.  Lebanon:  etc.,  Tel.  Co., 
139  Ky.  151,  129  SW  669. 

Md. — Crook  v.  New  York  L.  Ins. 
Co.,  112  Hd.  268,  76  A  388. 

Mass. — ^Avery  v.  Halsey,  31  Mass. 
174. 

Mich. — ^Klock  V.  Pack,  112  Mich. 
670,  71  NW  461:  Puller  v.  Rice,  62 
Mich.  436,  18  NW  204. 

Miss. — Canton  v.  Canton  Cotton 
Warehouse  Co.,  84  Miss.  268,  36  S 
266.  105   AmSR   428,    66    LRA  661. 

N.  J. — ^New  York  Trap  Rock  Co.  v. 
Brown,  61  N.  J.  L.  686,  43  A  100. 

N.  Y. — Stone  v.  Hooker,  9  Cow. 
154;  Coventry  v.  Barton,  17  Johns. 
142,  8  AmD  376. 


the  fruits  of  H.**  If  it  is  l^^al  the  motive'  of  a 
party  who  enters  into  it  is  not  the  subject  of  judi- 
cial inquiry  and  can  be  no  defense  to  an  action  on 
the  oontract.*^ 

[%  341]  2.  AgreementB  in  Violation  of  Fositit* 
Law — 8.  In  General  A^freements  in  violation  of 
positive  law  are  those  which  are  expressly  or  im- 
pliedly prohibited  either  by  some  rtde  of  the  com- 
mon law,  or  by  some  express  statutory  provision.** 
The  cases,  however,  are  likely  to  lap  over  and  to 
stand  sometimes  on  one  side,  sometimes  on  the  other, 
and  sometimes  on  both  sides  of  this  imaginary  line.** 
As  a  general  rule,  all  contracts  or  agreements  which 
involve  or  have  for  their  object  a  violation  of  the 
law  are  illegal^   It  is  immatOTial,  as  far  as  the  effect 


N.  C. — Lambert  Hoisting  Engine 
Co.  v.  Paschal,  161  N.  C.  27,  66  SB 
623. 

Or. — Ehigene  v.  Chambers  Power 
Co.  81  Or.  362,  169  P  576;  Patterson 
v.  Chambers'  Power  Co.,  81  Or.  328, 
189    P    568. 

Pa.— Peet  v.  Knight  2  Pa.  Co.  446. 

S.  C. — Jameison  v.  Calhoun,  28  S. 
C.  L.  19:  Davis  V.  Arledge,  21  S.  C. 
L.  170.  80  AmD  360. 

Tenn. — ^Hunter  v.  Agee,  6  Humphr. 
67. 

Va. — ^Mercer  v.  South  Atlantic  L. 
Ins.  Co.,  Ill  Va.  699,  69  SB  961; 
Carr  v.  Go.och,  1  Wash.   (1  Va.)   260. 

W.  Va.— Poling  v.  Phlllpni  Dlst. 
Bd.  of  EJducatlon,  66  W.  Va.  261,  263, 
49    SB   148    [clt   Cyci. 

Wis. — Jacobs  V.  Wisconsin  Nat.  L. 
Ins.  Co.,  162  Wis.  818,  166  NW  169: 
Sulser  V.  Moyer,  161  Wis.  435,  154 
NW  700. 

Ont. — Swan  v.  Scott,  28  U.  C.  Q.  B. 
484. 

[a]  miwtntloaa. — (1)  A  contract 
between  a  telephone  company  having 
only  a  license  to  maintain  Its  sys- 
tem in  the  streets  of  a  city  and  an- 
other telephone  oompeny  for  a  phys- 
ical connection  of  their  lines  at 
such  city  to  continue  until  thirty 
days  after  notice  to  terminate  the 
agreement  la  not  illegal.  Gravel 
Switch,  etc.,  Tel.  Co.  v.  Lebanon, 
etc.  Tel.  Co.,  189  Ky.  161,  129  SW 
659.  (2)  A  contract  that  •  single 
person  anall  be  employed  as  the  sole 
agent  of  manufacturera  to  sell  all 
their  output  is  valid  and  enforce- 
able. New  York  Trap  Rock  Co.  v. 
Brown.    61    N.    J.    L.    686,    43    A   100. 

(3)  There  is  nothing  legally  or  mor- 
ally wrong  in  a  promfse  to  pay  a 
rebate.  Bessire  v.  Com  Products 
Mfg.  Co.,  46  Ind.  A.  898,  94  NB  863. 

(4)  There  is  no  illegality  In  an 
agreement  '  that  one  party  thereto 
may.  If  necessary,  use  force  in  tak- 
ing possession  of  certain  property. 
In  case  the  other  party  falls  to  com- 
ply with  Its  conditions. '  Ambrose  v. 
Root,  11  111.  497.  62  AmD  456.  (6) 
An  agreement  to  do  work  on  an- 
other's land,  when  the  owner  does 
not  object,  is  not  Illegal.  Fuller  v. 
Rice,  62  Mich.  435,  18  NW  204.  (6) 
An  agreement  to  indemnify  another 
for  entering  on  or  seizing  property 
under  a  claim  of  right  Is  not  illegaL 
Marcy  v.  Crawford,  16  Conn.  649,  41 
AmD  158;  Avery  v.  Halsey,  14  Pick. 
(Mass.)  174.  And  see  Indemnity 
(22  Cyc  83].  (7)  An  agreement  to 
Indemnify  another  for  entering  on 
or  seising  property  is  not  Illegal, 
where  there  is  no  intention  of  com- 
mitting a  trespass  or  other  Illegal 
act.  Smith  v.  Delaney,  64  Conn.  2«4, 
29  A  496,  42  AmSR  181;  Stanton  Y. 
McMuUen,  7  111.  A.  326;  Stone  v. 
Hooker,  9  Cow.  (.N.  Y.)  164;  Coven- 
try v.  Barton,  17  Johns.  (N.  Y.)  142, 
8  AmD  876;  Jamleson  v.  Calhoun,  29 
S.  C.  L.  19;  Davis  v.  Arledge,  21 
S.  C.  L.  170,  SO  AmD  360;  Hunter  v. 
Agee,    6    Humphr.    (Tenn.)    57. 

[b]  Under  fhe  ooftttoattons  of  the 
dvll  law,  contracts  are  unlawful 
when  forbidden  by  law,  or  when  con- 
trary  to   good   morals   or   to   public 

„  order.  State  v.  American  Sugar  Re- 
fining Co.,  188  La.  lOOS,  71  3  137: 
Thtelman   v.   Gahlman,    119   La.    360, 


44  S  123;  Ignaolo  de  leasa  v.  Mateo 
Peres,  6  PhlllDpine  166,  Vasques  v. 
Martinez,   17   Porto  Rico   1091, 

Oontraota  anlB«t  pnltUe  poUejr  see 
Infra  «|    360^39.  r~     r       " 

Oontraota  In  violation  of  poslttTe 
law  see  Infra  ||   841-369. 

M.  Haniien  v.  Yturria,  (Tex.  Civ. 
A.)  48  SW  796. 

»3.     Barnes  v.   Oragg,   28  Kan.   61. 

»4.  Byrd  v.  Hickman,  167  Ala, 
361,   52  S   426. 

•B.  Myer  v.  Hart,  40  Mich.  517,  29 
AmR  663. 

96.  Luhrlg  Coal  Co.  v.  Jones, 
etc..    Co..    14f  Fed.    617,    72   CCA   811. 

97.  Neel  V.  Bartow  County,  94 
Ga.  216,  21  SB  616;  Sutton  v.  Work- 
melster,  184  111.  A.  106. 

98.  Georgia  Fruit  Eixch.  v.  Tor- 
nipseed,  9  Ala.  A.  128,  62  S  642,  644 
tclt  Cyc]. 

99.  Clark  Contr.  p  377  (where  It 
Is  said:  "Many  acts  are  prohibited 
by  statute  which  were  formerly  pro- 
hibited by  the  common  law,  and 
which,  but  for  the  statute,  would 
Still  be  so  prohibited.  Again,  many 
«tcts  which  are  prohibited  by  the  - 
common  law  In  one  state  are  pro- 
hibited by  statute  In  another,  and  in 
some  states  there  are  no  common- 
law  crimes'  at  all.  For  this  reason. 
In  treating  of  agreements  in  breach 
of  express  rules  of  the  common  law 
we  must  Include  agreements  in 
breach  of  statutes  which  are  merely 
declaratory  of  the  common  law"). 
_1.  IT.  8. — U.  S.  V.  Trans-Mlssourl 
Freight  A^soc-  166  IT.  S.  290,  17  SCt 
640.  41  L.  ed.  1007;  Cooper  Mfg.  Co. 
V.  Ferguaoq.  118  IT.  S.  727,  6  SCt  739. 
28  L.  ed.  1137;  Hanauer  v.  Doane,  12 
Wall.  342,  20  L.  ed.  439;  Davidson 
V.  Lanier,  4  Wall.  447,-18  L.  ed.  377; 
Brown  v.  Tarklngton,  3  Wall.  877, 
18  L.  ed.  266;  Groves  v.  Slaughter, 
16  Pet  449,  10  L.  ed.  800;  U.  8.  Bank 
V.  Owens,  2  Pet.  627,  7  L.  ed.  608; 
Kansas  Sav.  Bank  v.  National  Bank 
of  Commerce,  88  Fed.  800;  Western 
Union  Tel.  Co.  v.  Burlington,  etc.,  R. 
Cte..  11  Fed.  1.  a  McOary  130. 

Ala. — Whetstone  v.  Montgomery 
Bank,  9  Ala.  875;  O'Donnell  v.  Swee- 
ney, 5  Ala.  467.  89  AmD  386. 

Ark. — Ruddell  v.  Landers,  86  Ark. 
238,  94  AmD  719;  Tatum  ▼.  Kelly, 
26  Ark.  209,  94  AmD  717. 

Cal. — McCuUough  v.  San  Francisco 
Bd.   of  Education,   61   Cal.   418. 

Conn. — Funk  v.  Oalllvan,  49  Conn. 
124,   44  AmR  210. 

Ga.— Hill  v.  Mitchell,  26  Go.  704; 
Persons  v.  Jones,  12  Ga.  371,  68 
AmD   476. 

111. — McNulta  V.  Cora  Belt  Bank, 
164  111.  427.  46  NE  964,  66  AmSR 
208;  Indianapolis,  etc.,  R.  Co.  v. 
Ervln,  118  III.  260,  8  NE  862.  69 
AmR  369;  Linn  v.  IlUnoia  Stats 
Bank,    2    111.    87,    26    AmD    71. 

Ind. — Winchester  Electric  Light 
Co.  v.  Veal,  146  Ind.  506.  41  NB 
334,  44  NB  853;  State  Bank  v.  Co- 
qulllard,  6  Ind.  232. 

Iowa. — Dodson  v.  McCumln.  160 
NW  927;  Mcintosh  v.  Wilson.  81 
Iowa  339,  46  NW  1008;  Reynolds  v. 
Nichols,  12  Iowa  398;  Guenther  v. 
Dewien,   11   Iowa  138. 

Ky. — Gordon  v.  Gordon,  168  Ky. 
409,  182  SW  220,  LRA1916D  676; 
Steele  v.   Curie,   4   Dana  881, 
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ef  the  illegality  is  ooncemed,  vhether  the  object  of 
the  agre^aeut  is  forbidden  by  the  commoa  law  or  by 
statute,'  or,  generally  sp>eaking,  whether  the  thing 
forbidden  is  malum  in  se  or  merely  malum  prohibi- 
tum,^ although  there  are  authorities  wliieh,  whUe  not 
denying  that  the  general  rule  that  an  illegal  contract 
cannot  be  enforced  applies  as  well  to  contracts 
malum  prohibitum  as  to  those  malum  in  se,  hold  that 
it  does  not  necessarily  follow  that  all  of  the  conse- 
quences which  attend  a  contract  contrary  to  public 
morals,  or  founded  on  an  immoral  consideration, 
attend  and  affect  a  contract  which  is  malum  prohib- 
itum merely,  and  that  in  the  latter  case  the  court 
will  take  notice  of  the  circumstances  and  will  give 
relief,  if  justice  and  equity  require  a  restoration  of 


La. — Reed  v.  Crocker,  12  La.  Ann. 
436;  Fox  T.  New  Orleans,  12  La. 
Ann.  154,  68  AmD  766:  tioulsiana 
State  Bank  v.  Orleans  Nav.  Co..  3 
La.   Ann.    294. 

Md. — Lazear  v.  National  Union 
Bank,  52  Md.  78.  36  AmR  356;  Mary- 
land Hospital  V.  Foreman,  29  Md. 
524;  Baltimore,  etc.,  R.  Co.  v.  Faunce, 
6   Gill   68.    46   AmD   666. 

Mass. — Roche  v.  Ladd,  1  Allen  4S6; 
Allen  V.  Hawks,  13  Pick.  79;  Wheeler 
V.    Russell.    17    Mass.    258.. 

Mich.— Hannah  v.  Fife,  27  Mich. 
172;  State  Bank  v.  Kiles.  1  Dougl. 
401.   41   AmD   675. 

Mo. — ^Hagrererty  v.  St.  Lovis  Ice 
M(gr.,  etc.,  Co.,  148  Mo.  238.  44  SW 
1114.  65  AmSR  647.  40  LRA  151; 
Jacobs  V.  North  British,  etc.,  Ins. 
Co.,  61  Mo.  A.  572;  Prince  v.  Elffhth 
St.    Baptist    Church.    20   Mo.    A.    382. 

Nebr. — Wilson  v.  Parrlsh,  62  Nebr. 
S,  71  NW   1010. 

N.  H. — Jones  v.  Surprise,  64  N.  H. 
243,  9  A  884;  Boutelle  v.  Melendy,  19 
N.  H.  196,  49  AmD  162;  Udall  v. 
Metcalf.    6    N.    H.    396. 

N.  J.— GuUck  V.  Ward,  10  N.  J.  L. 
87,  18  AmD  389;  Sharp  v.  Teese,  9 
N.  J.  L.  352.  17  AmD  479;  Brooks 
V.  Cooper.  60  N.  J.  Eq.  761,  26  A  978, 
35  AmSR  793,  21  LRA  617;  Cannon 
V.  Cannon,  26  N.  J.  Eq.  316. 

N.  Y. — Cook  V.  Phillips.  56  N.  T. 
310;  Sanderson  v.  Goodrich,  4£  Barb. 
616;  Barton  v.  Port  Jackson,  etc.. 
Plank  Road  Co..  17  Barb.  397;  Hart 
V.  City  Theatres  Co.,  71  Misc.  427, 
128  NYS  678;  Hunt  v.  Knickerbacker, 
6  Johns.  327. 

N.  C— Love  V.  Brindle,  62  N.  C. 
660;  Ramsay  v.  Woodard,  48  N.  C. 
608;  State  v.  Hyman,  46  N.  C.  69; 
Futrell  V.  Vann,   30  N.  C.  402. 

Oh. — Rossman  v.  McFarland,  9  Oh. 
St.  369. 

Pa. — Thome  v.  Travellers  Ins.  Co., 
80  Pa.  15,  21  AmR  89;  Morris  Run 
Coal  Co.  V.  Barclay  Coal  Co..  68 
Pa.  173,  8  AmR  169;  Columbia  Bank, 
etc.,  Co.  V.  Haldeman,  7  Watts  &  S. 
233,  42  AmD  229;  Seldenbender  v. 
Charles,  4  Berg.  &  R.  151,  8  AmD 
682;  Mitchell  v.  Smith,  1  Binn.  110, 
2  AmD  417;  Balliet's  Case,  1  Leg 
Chron  195. 

S,  C— GilUland  v.  Phillips,  1  S.  C. 
162. 

Tenn. — Ohio  L.  Ins.,  eta,  Co.  v. 
Merchants'  Ins.,  etc.,  Co.,  11  Humphr. 
1,  53  AmD  742;  Hale  v.  Henderson, 
4    Humphr.    199. 

Tex. — Rue  v.  Missouri  Pac.  R.  Co., 
74  Tex.  474,  8  SW  683,  15  AmSR 
862:    Hunt   v.    Robinson,    1    Tex.    748. 

Vt— Spalding  v.  Preston,  21  Vt. 
9,  60  AmD  68. 

Va. — Wilson  v.  Spencer,  1  Rand. 
(22  Va.)    76,   10  AmD   491. 

W.  Va, — Capehart  v.  Rankin,  3  W. 
Va.    571,    100  AmD  779. 

Wis.— Melchoir  v.  McCarty,  81 
Wis.  252,  11  AmR  605;  XUia.  Ins. 
Co.  V.  Harvey,  11  Wis.  894. 

Eng. — Newlngton  Local  Bd.  v. 
Cottingham  Local  Bd.,  12  Ch.  D. 
725;  Little  V.  Poole,  9  B.  &  C.  192, 
17  ECL  93.  109  Reprint  71;  Aubert 
V,  Maze.  2  B.  &  P.  371,  126  Reprint 
1333;  Ligrhtfoot  v.  Tenant,  1  B.  &  P. 
661,     126     Reprint     1059;     Ritchie     v. 


Smith,  6  C.  B.  462,  60  ECL  462.  136 
Reprint  1329;  Swan  v.  Bank  of  Scot- 
land. Deac.  746,  38 ^CL  836;  Law  v. 
Hodson.  11  East  SOO,  103  Reprint 
1019;  Collins  v.  Blantern,  2  Wils.  C. 
PI.  347,  95  Reprint  860. 

[a]  Xlliurtratlon. — ^A  contract  In 
furtherance  of  a  business  conducted 
In  violation  of  law  is  illegal  and  un- 
enforceable. Baker  v.  Lehman,  186 
Ala.  493,  66  S  821. 

S.  Byrd  v.  Hughes,  84  111.  174.  26 
AmR  442:  Wells  v.  Peo..  71  111.  532; 
Nash  V.  Monheimer.  20  111.  216;  Mun- 
sell  V.  Temple,  8  111.  93:  Gordon  v. 
Gordon.  168  Ky.  409,  182  SW  220, 
LRA1916D  576;  Wheeler  V.  Russell. 
17  Mass.  268;  Collins  v.  Blantern,  2 
Wils.  C.  PI.  in.  95  Reprint  860. 

3.  U.  S. — Gibbs  v.  Cofisolidated 
Gas  Co.,  130  U.  8.  396.  9  SCt  653.  32 
L.  ed.  979;  U.  S.  Bank  v.  Owens,  2 
Pet  627.  7  L.  ed.  508. 

Ark. — Llndsey  t.  Rottaken,  32  Ark. 
619. 

Cal. — Gardner  v.  Tatum,  81  Cal. 
870,  22  P  880;  Swanger  v.  Mayberry, 
69  CaL  91 ;  Ladda  v,  Hawley,  67  Cal. 
61. 

Oa. — Penitentiary  Co.  No.  2  v. 
Roundtree,   113  Ga.  799,  39  SE  608. 

111. — Penn  v.  Bornman,  102  111.  623. 

Ind. — Cooper  v.  Orlffln,  IS  Ind.  A. 
212,  40  NE  710. 

Iowa. — Reynolds  v.  Nichols,  12 
Iowa  898.       ^ 

Ky. — Steele  v.  Curie,  4  Dana  381. 

Me. — Greenough  v.  Balch,  7  Me. 
461. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Faunce,  6  Gill  68,  46  AmD  666. 

Mass. — White  v.  Buss.  8  Cush.  448. 

Minn. — ^Holland  v.  Sheehan.  108 
Minn.  362.  122  NW  1,  23  LRANS  610, 
17  AnnCas  687. 

Mo. — Downing  v.  Ringer,  7  Mo. 
586;  Friend  v.  Porter,  60  Mo.  A;  89. 

U.  H.— Lewis  V.  Welch,  14  N.  H. 
294. 

N.  Y. — ^Leavitt  v..  Palmer,  3  N.  T. 
19,  61  AmD  333;  Seneca  County  Bank 
V.  Lamb,  26  Barb.  595;  Pepper  v. 
Haight,  20  Barb.  429;  Pratt  v.  Adams, 
7  Paige  815;  De  Groot  v.  Van  Duzer, 
20  Wend.  390;  Pennington  v.  Town- 
send,  7  Wend.  276. 

N.  C. — Security  L.,  etc.,  Co.  v. 
Costner,  149  N.  C.  293,  63  SB  304: 
Puckett  v.  Alexander,  102  N.  C.  95.  8 
SE  767,  3  LRA  48;  Sharp  v.  Farmer, 
20  N.  C.  256. 

Pa. — ^Knight  v.  Press  Co..  227  Pa. 
186.  187,  76  A-  108S  [quot  Cyc];  Holt 
V.  Green,  73  Pa.  198,  13  AmR  737; 
Columbia  Bank,  etc..  Co.  v.  Halde- 
man, 7  Watts  &  S.  233,  42  AmD  229; 
Eberman  v.  Reltzel,  1  Watts  &  S. 
181;  Seldenbender  v.  Charles.  4  Serg. 
&  R.  151,  8  AmD  682;  Weed  v.  Cum- 
ing, 23  Pa.  Co.  27. 

Tenn. — Ohio  L.  Ins.,  etc  Co.  v. 
Merchants'  Ins.,  etc.,  Co.,  11  Humphr. 
1,  63  AmD  742. 

Tex. — Bishop  v.  Japhet,  (Civ.  A.) 
171  SW  499. 

Eng. — Bensley  v.  Bignold,  6  B.  & 
Aid.  336,  7  ECL  188,  106  Reprint 
1214;  Cannan  v.  Bryce,  3  B.  &  Aid. 
179,  6  ECL  111,  106  Reprint  628; 
Morck  V.  Abel.  3  B.  &  P.  36.  127  Re- 
print 20;  Aubert  v.  Maze,  2  B.  &  P. 


money  or  pn^rty  received  by  either  party  there- 
under.* 

Intaition  of  parties  to  contract  In  order  to 
render  a  contract  in  violation  of  law  illegal  it  is 
not  necessary  that  there  shall  exist  any  corrupt  in- 
tention on  the  part  of  the  contracting  parties.'  And 
on  the  other  hand,  the  fact  that  it  was  the  intentimi 
of  the  parties  to  a  contra<!t  to  violate  a  certain  stat- 
ute will  not  render  the  contract  ill^al  if  in  fact  it 
did  not  tend  to  violate  such  statute? 

[(  342]  b.  Agreements  in  Violation  of  Bale  of 
Cknninon  Law^ — <1)  Agreementa  Involving  Oonunia- 
sion  of  Orime.  An  agreement  which  involves  the 
doing  of  anything  which  is  a  crime  or  an  indictable 
offense  at  common  law  is  illegal  and  void.*    This  is 

171.  126  Renrlnt  IStS:  Webb  v. 
Prltchett  1  B.  &  P.  263.  126  Re- 
print 896:  Watts  v.  Brooks,  3  Ves. 
Jr.  612.  SO  Reprint  1181. 

4.  Ewell  V.  Dairgs.  108  U.  S.  143. 
2  SCt  408,  27  L.  ed.  682;  In  re  T.  H. 
Bunch  Co..  ISO  Fed.  619;  Doney  ▼. 
Laughlln,  60  Ind.  A.  38,  94  NB  1027: 
Pratt  V.  Short,  79  N.  Y.  437.  85  AmR 
631.     See  further  Infra  i  447. 

"It  has  been  held  that  the  words 
'void'  and  'invalid.'  when  used  In  re- 
gard to  contracts  not  immoral  or 
against  public  policy,  usually  mean 
voidable  at  the  option  of  one  of  the 
parties  or  some  one  legally  Inter- 
ested therein,  and  that  such  con- 
struction leads  to  fewer  errors  than 
that  which  ascribes  to  those  words 
the  meaning  of  absolute  nullity  for 
any  and  all  purposes."  Doney  v. 
Laughlin,  60  Ind.  A.  88.  94  NE  1027, 
1028. 

[a]  la  fedexal  oonrUb — (1)  "While 
there  is  some  conflict  among  the  de- 
cisions of  the  state  courts  as  to  the 
effect  of  an  act  not  malum  In  se  but 
only  malum  prohibitum,  the  deci- 
sions of  the  national  courts  are  prac- 
tically unanimous  that  there  is  an 
important  distinction."  In  re  T.  H. 
Bunch  Co.,  180  Fed.  619,  527.  (2) 
"A  distinction  is  made  between  acts 
which  are  mala  in  se,  which  are 
generally  regarded  as  absolutely 
void.  In  the  sense  that  no  right  or 
claim  can  be  derived  from  them: 
and  acts  which  are  mala  prohibita. 
which  are  void  or  voidable,  accord- 
ing to  the  nature  and  effect  of  the 
acts  prohibited."  Ewell  v.  Dag^s. 
108  V.  S.  143,  160,  2  SCt  '408,  27  L. 
ed.   682. 

6.  Seneca  County  Bank  v.  Lamb. 
26  Barb.   (N.  Y.)   696. 

8.  Cannon  v.  Cannon,  26  N.  J.  Bq. 
316. 

7.  Acx««m«atB  wtth  aUaa  •aaasios 


see  War  [40  Cyc  320,  3271. 

8.  Ala. — James  v.  Hendree.  S4 
Ala.  488;  Pride  v.  Commercial  Union 
Ins.  Co.,   9   Ala.  A.   334,  63   8   803. 

Ark. — ^Barker  v.  Parker,  23  Ark. 
S»0. 

Qa. — ^Bvans  v.  Collier,  79  Qa.  S15. 
4  SB  264;  Cook  v.  Western,  etc,  R. 
Co.,  72  Ga.  48. 

Kan.— Crlgler  v.  Shepler,  79  Kan. 
834,  101   P  619,  23   LRANS  600. 

La. — Merchants'  Ins.  Co.  v.  Addi- 
son. 9  Rob.  486. 

Md. — Merrick  v.  Metropolis  Bank. 
8  Gill  59. 

Mich. — Smith  V.  Barstow,  2  Dougl. 
165. 

Mo. — ^Friend  v.  Porter,  60  Mo.  A 
89 

N.  H. — Hinds  V.  Chamberlln,  6  N. 
H.  225. 

N.  J. — Cannon  v.  Cannon,  26  N.  J. 
Eq.  316. 

Oh. — Forsythe  v.  State,  6  Oh.  19. 

Pa. — Weeks  v.  Lippencott,  42  Pa. 
474. 

Tenn. — Kirk  v.  Morrow,  6  Heisk. 
446. 

Tex. — Brown  v.  Brown,  (Civ.  A.) 
132  SW  887. 

Va. — Bier  v.  Doiier,  24  Gratt.  (65 
Va.)  1:  Carr  v.  Goooh,  1  Wash.  <1 
Va.)  260. 


For  later  cases,  developnunts  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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true,  for  example,  of  an  agreement  to  commit 
murder,  larceny,  arson,  or  assault;"  to  abduct  an- 
other i^"  to  print,  publish,  or  sell  a  libelous  work;" 
to  write  an  immoral  book;^'  to  indemnify  one  i'or 
publishing  a  libel,'"  for  commiting'  a  willful  and 
malicious  trespass,'*  or  for  any  other  illegal  aet;" 
of  an  agreement  to  marry  where  the  parties  are  al- 
ready married  to  the  knowledge  of  each  other;" 
and  also  of  a  note  given  in  eonsidersticMi  of  counter- 
feit bank  notes  sold  by  the  payee  to  the  maker." 
Where  illegal  acts  are  already  done,  agreements  to 
indemnify  against  their  consequences  are  sustained." 
IncentiTA  to  crime.  Wbere  such  commission  is 
not  contemplated  by  the  parties,  the  fact  that  the 
contract  offers  an  incentive  to  the  commission  of  a 
crime  will  not  render  it  illegal."  For  example,  a 
contract  is  not  illegal,  although  the  benefit  to  accrue 
to  one  of  the  parties  is  conditioned  on  the  death  of 


the  other  party,"*  or  of  a  third  person.^ 

[i  343]  (2)  Aipreements  Involving  Civil  Wrong. 
An  agreement  is  illegal  and  void  where  its  object  is. 
the  commission  of  a  civil  wrong  against  a  third 
person,  althoi^h  the  wrong  may  not  be  an  indictable 
offense  or  crime  either  at  common  law  or  under  the 
statutes.'"  This  is  true,  for  example,  of  an  agree- 
ment to  commit  a  mere  civil  trespass  on  land  or 
goods,^  if  it  is  known  that  it  will  be  a  trespass;** 
of  an  agreement  to  perpetrate  a  fraud  on  a  third 
person;**  of  a  contract  to  infringe  another's  copy- 
right, patent,  or  trade-mark  ;*"  and  of  an  agreement 
to  sltmder  another"  or  to  publish  a  libel." 

[f  344]  (3)  Agrsements  to  Defraud  IndividnalB. 
An  agreement  to  perpetrate  a  fraud  on  a  third 
person  is  illegal  and  void.**  A  contract  wijl  not  be 
regarded  as  fraudulent,  however,  because  of  the  fact 
that  its  performance  is  impossible  or  improbablCr 
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CONTRACTS 


[§§  344-^45 


>t  in  ezfreme  caaes." 

345]  (4)  Asnemento  to  Defnrnd  the  PabUc 
nlly.  Any  agreement  which  is  intended,  or 
tly  tends,  to  defraud  the  public  generally,  even 
^h  it  may  not  amount  to  a  criminal  conspiracy, 
egal  and  void.'^  It  has  been  so  held,  for  ez- 
e,  of  an  agreement  for  the  sale  of  domestic  sor- 
,  to  be  packed  in  boxes  with  labels  representing 

as  foreign  sardines;**  of  an  agreement  by 
I  a  tradesman  having  a  reputation  as  a  seeds- 
sold  his  empty  bags  and  his  labels  to  another 

filled  and  sold  by  him  as  seeds  grown  by  the 
9r;**  of  an  agreement  to  sell  one's  reputation 
ill  in  a  profession,  as  an  agreement  by  a  physi- 


cian to  permit  another  to  take  his  ofSce  and  to  prac- 
tice in  his  name;**  and  of  an  agreement  by  an  au- 
thor to  assign  the  privilege  of  publishing  books  with 
his  name  on  the  title  page,  or  by  a  painter  to  sell 
to  another  the  right  to  pla<;e  his  signature  on  pic- 
tures painted  by  the  latter,**  or  of  a  mnsical  director 
to  allow  another  to  nse  his  name  as  the  name  of  the 
latter 's  buid:** 

"Bohemian  oats"  and  similar  trmaaetiona.  As 
tending  to  defraud  the  public,  agreements  for  the 
sale  of  grain  for  seed  at  a  price  far  above  its  actual 
value,  in  which  the  seller  agrees  to  sell  the  crop 
raised  therefrom  or  a  part  of  it  for  the  buyer  at  an 
extravagant  price,  and  whioh  ther«(ore  cannot  be 


r.— Kelly  v.  Scott.  49  N.  T.  596 
dlsin.22  Wall.  (U.  S.)  67.  22  L. 
:91;'SpraKU«  y.  Webb,  1«8  Appi 
J92.  163  NTS  1020;  Southard  v. 
:e  W.  Jump  Co.,  4S  Misc.  164,  88 
317. 

. — Sklrvln  v.  Gardner,  36  Okl. 
29  P  729.  780  [quot  Cjrc]. 

WalllnK   V.    AnKell,    6    R. 


I. 


I. 


:. — Simon   v.    Oarliti,    (Cly.   A.) 

W  461,  464  (clt  CycJ. 

i. — ^Twentieth     Century    Co.    v. 

nir.   ISO  Wis.   118.   110  NW  174. 

C. — Wanderers  Bockey  Club    y. 

ion,  18  B.  C.  367. 

k.— -Sproule   v.   Isman,    8    Sask. 

7.    23    DomLR    68,    (1     WestLR 

;  WestWkly  1133. 

mmrtrattOM.  (1)  An  agree- 
whereby  a  physician  was  to  ex- 
to  a  railroad  company  the  In- 
I  received  by  a  person  at  the 
I  of  the  company,  and  his  eom- 
tlon  was  to  vary  according  to 
um  which  the  comiNiny  should 
Thomas  v.  Caulkett,  67  Mich. 
!4  NW  154,  68  AmR  369.  (2) 
.■reement  between  the  father  and 
randfather  of  an  Infant  legatee 
e  side,  and  an  heir  at  law,  not  a 
;e,  on  the  other,  that  the  latter 
d  resist  and  the  former  should 
isist  on  probate,  and  if  the  will 
d  be  set  aside  the  heir  should 
:he  infant  the  amount  of  his 
f,  the  object  being  to  defeat  a 
lary  legatee.  Oray  y.  McRey- 
66  Iowa  461,  21  NW  777,  64 
16.  (3)  An  agreement  to  re- 
!e  an  executorship.  In  re  True, 
;al.  352,  62  P  81E;  Elllcott  v. 
berlln,  88  N.  J.  Eq.  604,  48  AmR 
(4)  A  secret  agreement  be- 
I  partners  tending  to  defraud 
persons.  Kelly  v.  Scott,  49 
(96  (app  dlsm  22  Wall.  (U.  .S.) 
L.  ed.  729].  (6)  An  agreement 
lie  a  stranger  one's  heir.  Davis 
nes,  94  Ky.  320,  22  SW  331,  16 
89,  42  AmSR  360.  And  see 
er  v.  Hlcronymous,  41  SW  310, 
'L,  646  (where  the  rule  was  rec- 
Bd).  (6)  An  agreement  to  re- 
any  literary  work  in  violation 
right  of  copyright  secured  to 
er.  Nichols  y.  Ruggles,  3  Day 
I.)  145,  3  AmD  362.  (7)  An 
ment  whereby  one  party,  for 
n  commissions,  was  to  attend 
ngs  of  persons  solicited  to  buy 
istate  from  the  other  party  and 
ade  them  to  become  purchasers, 
senting  himself  to  them  as  a 
aser  by  subscribing  for  lots 
>  the  owner  was  to  take  off  his 
I  If  he  should  not  wish  to  re- 
them,  concealing  from  the  In- 
rig  buyers  his  arrangement  with 
owner.  McDonnell  v.  Rtgney, 
fich.  276.  66  NW  62.  (8)  An 
ment  whereby  one  was  to  sub- 
!  for  stock  of  a  corporation  at 
bile  meeting  without  stating 
lis  subscription  was  conditional. 
V.  New  state  Telephone  Co., 
Ilch.  402,  86  NW  949.  (9)  An 
ment  with  a  tenant  whereby  he 
nduced  to  attorn  to  a  third  per- 
Morgan  y.  Ballard,  1  A.  K. 
H.  (Ky.)  568.  (10)  An  agree- 
to  pay  money  procured  by  one 
those   preferred   in  a  will,   by 


concealing,  after  the  death  of  the 
testator  and  before  probate,  the  place 
of  its  deposit  and  by  threatening  to 
destroy  it.  Walling  y.  Angell,  S  R.  I. 
499.  (11)  An  agreement  to  advance 
the  selling  price  of  stocks  by  means 
of  fictitious  sales.  Llyermore  v. 
Bushnell,  6  Hun  (N.  T.)  286.  (12) 
A  contract  binding  a  carrier  of  cattle 
transported  for  sate  at  destination  to 
transport  them  with  such  speed  as 
to  require  but  one  jfeeding  and  water- 
ing en  route,  so  as  to  ma&e  the  cattle 
in  such  condition  at  destination  that 
they  will  Inflate  themselves  with 
water  and  Increase  their  weight 
when  oftered  for  sale.  St.  Louis,  etc.. 
R.  <3o.  V.  West.  (Tex.  Civ.  A.)  169 
3W  142.  (13)  An  agreement  to  aid 
another  in  obtaining  title  to  land 
sold  by  an  administrator  at  a  price 
much  feaa  than  its  real  value.  Smith 
V.  Humphreys.  88  Me.  845,  34  A  166. 
(14)  An  agreement  to  cancel  a  claim 
against  another  in  consideration  of 
his  withholding  exceptions  to  a  claim 
asserted  by  him  amlnst  an  estate. 
Young  y.  Bvana  8  KyL  853.  (16)  An 
agreement  between  a  person  compet- 
ing in  a  newspaper  circulation  priae 
competition  and  the  verson  in  charge 
of  such  competition,  whereby,  on 
payment  of  a  sum  of  money,  a  prlie 
Is  to  be  awarded  the  competitor. 
Greenberg  v.  Evening  Post  Assoc, 
(Conn.)  99  A  1037.  (16)  An  agree- 
ment to  pay  a  sum  of  money  for 
biasing  the  mind  of  a  prospective 
purchaser  to  accept  the  bargain. 
Sproule  y.  Isman,  8  Sask.  L.  237,  23 
DomLR  68.  31  WestLR  776,  8  West 
Wkly  1133. 

30.  Equitable  Loan,  etc^  Co.  v. 
Waring,  117  Ga.  599,  44  SB  820,  97 
AmSR  177.  62  LRA  93. 

n.  C.  S. — Oiurch  v.  Proctor,  66 
Fed.  240,  13  CCA  426. 

Conn. — Warshow  v.  Elwood,  88 
Conn.  430,  76  A  631. 

Md. — Harrison  v.  MclAUghlin.  14)8 
MdT  427.  438,  70  A  424  [quot  Cyc]. 

Mass. — ^Nickerson  y.  English,  142 
Mass.  267.  8  NE  46.  See  Dole  v. 
Wooldredge,  142  Mass.  161.  7  NE  832 
(holding  a  scheme  not  fraudulent). 

Mich. — McDonnell  v.  Rlgney.  108 
Mich.  276,  66  NW  52;  Bernard  V. 
Bougard.  Harr.  180. 

Nebr.^-State  y.  Nebraska  Home 
Co.,  66  Nebr.  849.  92  NW  763,  103 
AmSR  706,  60  LRA  448,  1  AnnCas 
88. 

N.  T.— Mateme  y.  Horwits.  101  N. 
Y.  469.  5  NE  331  [aff  50  N.  Y.  Super. 
41];  Bloss  v.  Bloomer.  23  Barb.  604. 

Oh. — ^Pape  y.  Standard  Oil  C!o..  27 
Oh.  CIr.  Ct.  111. 

Vt. — McEwen  v.  Shannon,  64  Vt. 
583.    25  A   661. 

'EtiK. — Neville  v.  Dominion  of  Can- 
ada News  Co.,  [19161  3  K.  B.  656; 
Scott  y.   Brown.    [18921    2   Q.   B.    724. 

[a]  ZUnatratlons. — (1)  Contracts 
of  corporation.  In  consideration  of 
stated  payments  to  it,  by  which  -  It 
professes  to  assist  the  holders  of  Its 
contracts  In  purchasing  and  paying 
for  homes,  where  under  its  scheme 
some  of  the  contributors  can  obtain 
no  assistance  for  more  than  seventy 
years.  State  v.  Nebraska  Home  Co.. 
66  Nebr.  349,  92  NW  763,  103  AmSR 
706,    60  LRA   448,   1   AnnCas  88.     (2) 


An  agreement  to  put  well-known 
labels  on  Inferior  goods  and  to. sell 
as  bankrupt  stock.  Warshow  y.  EH- 
wood,  83  Conn.  430.  76  A  531.  (3) 
Continuation  of  business  by  corpora- 
tion under  individual  name.  Pape  y. 
Standard  Oil  Co..  27  Oh.  Clr.  Ct.  111. 

FbV  Vrlie  contssts. — A  contract 
fnr  the  sale  of  pianos,  for  resale  to 
the  public  by  the  buyer  under  a  word 
oontest  involving  skill  in  making  the 
largest  number  of  words  out  of  the 
letters  composing  designated  words, 
and  the  offering  of  a  prise  for  the 
winner,  and  certificates  to  others  en- 
gaging In  the  contest,  good  for  a 
specified  sum  in  the  purchase  of 
pianos,  is  not  invalid  as  contrary  to 
nubile  policy,  as  the  scheme  does  not 
involve  any  fraud  on  persons  enter- 
ing Into  the  contest.  Baldwin  ▼. 
Moser,  (Iowa)  123  NW  989. 

39.  Mateme  y.  Horwits,  101  N.  T. 
469.  5  NE  331. 

33.  Bloss  y.  Bloomer,  23  Barb. 
(N.  Y.)  804.  See  Hoxle  y.  Clianey, 
143  Masp.  592,  693,  10  NE  713.  58 
AmR  149  (where  it  was  said:  "There 
may  no  doubt  be  cases  where  the 
personal  skill  of  an  artist  or  artisan 
may  so  far  enter  into  the  value  of  a 

Eroduct  that  a  trade-mark  bearing 
is  name  would,  or  at  least  might, 
imply  that  his  personal  work  or  su- 
pervision was  en>ployed  in  the  manu- 
facture; and,  in  such  cases.  It  would 
be  a  fraud  upon  the  •public  If  the 
trade-mark  should  be  used  by  other 
persons,  and  for  this  reason  such  a 
trade-mark  would  be  held  to  be  un- 
assignable. It  is  In  any  case  a  ques- 
tion whether  the  use  of  the  trade- 
mark would  give  to  the  public  or  to 
purchasers  a  false  Idea  as  to  who 
made  the  article:  and  a  court  of 
equity  would  not  lend  any  active  aid 
to  sustain  a  claim  to  a  trade-mark 
which  should  contain  a  misrepresen- 
tation to  the  public"). 

84.  Jerome  y.  Bigelow,  66  IlL  452. 
16  AmR  597.  See  Hoyt  v.  Holly.  39 
Conn.  326.  13  AmR  390  (holding  that 
the  rule  does  not  apply  where  the 
agreement  la  that  the  seller  Is  to 
recommend  the  purchaser  to  his  pa- 
tients). 

[a]  An  afraoBMBt  to  admit  »  par- 
SOB  lato  •  medical  laatttnta  and  to 
assist  In  obtaining  a  diploma  In  con- 
sideration of  his  abandoning  a  ficti- 
tious name  similar  to  that  of  tho 
other  party  who  Is  a  member  of  the 
faculty,  is  void.  Olin  y.  Bate.  98  III. 
53,  38  AmR  78. 

35.  Skinner  v.  Oakes.  10  Mo.  A. 
45;  Hegeman  v.  Begeman.  8  Daly 
(W.  Y.)  1. 

3A.  Blakely  v.  Sousa.  197  Pa.  305. 
47  A  286.  80  AmSR  821.  See  also 
Messer  v.  ThcFadettes,  188  Mass, 
140.  46  NE  407.  60  AmSR  871.  37 
LRA  721  (where  the  leader  of  an 
orchestra  attempted  to  sell  all  her 
right,  title,  and  interest  in  and  to  a 
musical  organisation  or  orchestra, 
together  with  the  name  by  which  It 
was  designated — the  "Fadelte  Ladles' 
Orchestra" — and  it  was  held  that  the 
name  was  unassignable,  as  the  use 
of  it  by  the  assignee  would  mislead 
and  defraud  the  public,  and  for  thai 
reason  the  claim  to  have  the  aaslj 


'  latss  «M«S)  tmwtliagmMa/tm  and  ttunngtm  In  the  law  sea  eumulative  Annotations,  same  tltla,  pags  and  not*  numbar. 
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perfoimed  without  defrauding  someooe;*^  and  other  1 
agreements   involving  endless  ehains   which ,  must 
break  at  some  point  in  their  extension,**  have  ordi- 
narily been  held  void. 

[)  346]  (6)  Frauds  on  Sdlers  and  Bidders  at 
Anctions  or  Private  Sales.  Agreements  whioh  have 
for  their  object  the  fraudulent  raising  or  lowering 
of  prices  at  auction  sales  are  illegal  as  frauds  on 
the  owners  of  the  property  offered  or  on  the  honest 
bidders  at  such  sales.*'  Where,  however,  there  is 
no  public  or  competitive  sale  contemplated,  an 
agreement  between  parties  that  one  of  them  will  not 
endeavor  to  purchase  certain  property,  but  will 
allow  the  other  to  do  so,  is  not  against  public 
policy.*" 

[i  347]  (6)  Frauds  on  Creditors.  Common  in- 
stances qf  agreements  void  because  of  fraud  on 
third  persons  are  assignments  for  the  benefit  of  cred- 
itors with  the  intention  of  defrauding  them,*^  secret 
agreements  in  compositions  with  creditors  in  fraud 


of  some  of  them/*  and  conveyances  of  property  to 
defraud  creditors.** 

[$  348]  (7)  Agreemsnts  of  Agents,  Trustees,  and 
Others  in  Fidndaiy  or  Oonfldential  Capacity.  Con- 
tracts, the  object  or  tendency  of  which  is  to  con- 
stitute a  fraud  or  breach  of  trust  or  breach  of  duty 
on  the  part  of  one  who  stands  in  a  fiduciary  or  con- 
fidential relation,  are  illegal  and  void,  as  constitut- 
ing, or  tending  to  constitute,  a  fraud  on  third  per- 
sons.** While  it  is  often  said  that  such  agreements 
are  against  public  policy,  because  it  is  the^  policy 
of  ttie  law  to  secure  fidelity  in  the  discharge  of  their 
duties  by  all  persons  holding  such  positions  of  trust 
and  confidence,  yet  it  is  more  accurate  to  say  that 
such  agreonents,  tending  to  cause  unfaithful  con- 
duct by  fiduciaries,  are  illegal  because  they  are  in 
effect  agreements  to  wrong  or  to  defraud  the  persons 
whose  interests  the  fiduciaries  have  in  charge.** 
Contracts  of  this  character  are  those  involving  dere- 
liction of  duty  by  an  agent,**  an  employee,*^  an  attor- 


ment   enforced   would   not   be   sanc- 
tioned by  the  courts). 

37.  Ind. — Schmueckle  v.  Waters, 
125  Ind.  2S6.  26  KE  281. 

Iowa. — Shipley  v.  Reasoner,  80 
Iowa  B48,  4S  NW  1077:  Merrill  v. 
Packer,  80  Iowa  542,  4S  NW  1076.      . 

Mich. — Davis  v.  Seeley,  71  Mich? 
209.  38  NW  901;  McNamara  v.  Oar- 
Kett.  68  Mich.  464,  86  NW  218.  18 
ArnSR  365. 

Oh. — Carter  v.  Lillie,  8  Oh.  CIr.  Ct 
864.  2  Oh.  Clr.  Dec.  204;  Shtt-ey  v. 
Ulsh.  2  Oh.  Cir.  Ct  401,  1  Oh,  Cir. 
Dec  664. 

Ont. — Bonisteel  v.  Baylor.  17  Ont. 
A.    505. 

Compare  however  Matson  v.  Blos- 
som. SO  Hun  600,  2  NTS  661  (hold- 
inK  a  Bohemian  oats  contract  not 
void  as  a  wagerlnK  contract  nor  as 
against  public  policy). 

OaaahllU  transaotloaa  see  GaminK 
[20   Cyc  934]. 

38.  Hubbard  v.  PYelberger,  133 
Mich.  139,  94  NW  727;  Ozark  Bank 
V.  Hanks,  142  Mo.  A.  110.  126  SW 
221;  Twentieth  Century  Co.  y.  QuiU- 
Inar.   180  Wla  318,  110  NW  174. 

[a]  Plmtratlonsi  (1)  An  agrree- 
ment  conferring  on  an  agent  the 
poorer  to  ajypoint  other  agents  on  the 
same  terma  Ozark  Bank  t.  Hanks, 
142  Mo.  A.  110.  125  SW  221.  (2)  A 
scheme  by  which  the  purchaser  of  a 
book  of  coupons  good  fCr  merchan- 
dise was  entitled  to  sell  other  books. 
Hubbard  v.  Freiberger,  188  Mich.  189, 
>4  NW  727.  (8)  An.  agreement  by 
w^hlch  the  purchaser  of  a  patent 
right  was  to  have  the  right  to  ob- 
tain other  purchasers.  'Twentieth 
Century  Co.  v.  Quilling,  130  Wis. 
318,    110    NW   174. 

[b]  Ooatraota  held  valUL — (1)  An 
ag:en«nr  to  sell  a  patented  washing 
nvachfne  which  gave  the  agent  the 
privilege  of  selling  one-half  and 
whole  agencies  at  a  stated  price,  and 
of  appointing  two  agents  to  retail 
family  rights  for  the  machine 
throughout  the  United  States.  Rush 
V.  Broussard,  (Miss.)  80  S  636.  (2) 
A  sale  of  an  agency  contract  whereby 
a  party  acqufrea  subject  to  condi- 
tions, the  privilege  of  selling  patent 
chums,  made  under  designated  let- 
ters patent,  and  the  power  to  sell  on 
commission  to  others  similar  privi- 
leges, and  designated  classes  of 
agencies  under  the  patent  in  terri- 
tory not  previously  appropriated. 
Couch  V.  Hutchinson,  2  Ala  A,  444, 
57   S    75. 

39.  E31erd  v.  Ellison,  (Tex.  Civ. 
A.)    1S6  SW  876,  880. 

''A.  contract  entered  into  by  several 
persons,  under  which  one  of  them  is 
to  purchase  property  at  public  sale 
for  the  beneilt  of  all  the  parties,  is 
void  against  public  policy,  and  is 
ground  for  setting  aside  the  sale, 
where  it  apitears  to  have  been  made 
to  prevent  competition  at  the  sale  or 
for  any  other  fraudulent  purpose." 
EHerd  v.  ElUaon,  supra. 


4a  White  V.  McMath,  127  Tenn. 
713.  156  SW  470,  44  LRANS  1115. 

41.  See  Assignments  for  Benefit 
of  Creditors  ||  66-89. 

45.  See  Compositions  with  Cred- 
itors  if   73-107. 

48.  See  Fraudulent  Conveyances 
[20  Cyc  823]. 

44.  U.  S. — Meguire  v.  Corwine,  101 
U.  S.  108,  85  L..  ed.  899;  Forsyth  v. 
Woods,  11  Wall.  484,  20  L.  ed.  207; 
Rice  v.  Williams,  82  Fed.  437:  Cook 
V.  Sherman,  20  Fed.  167,  4  McCrary 
20. 

Ala — McOehee  v.  Undsay.  6  Ala 
16;  Saltmarsh  v.  Beene,  4  Fort.  283, 
80  AmD  626. 

Cal. — Tappan  v.  Albany  Brewing 
Co..  80  Caf  670,  22  P  267,  13  AmSR 
174.  6  LRA  428;  Edwards  v.  Estell, 
48  Cal.  194. 

D.  C. — Weed  v.  Black.  9  D.  C.  268, 
89  AmR  618. 

111. — Byrd  V.  Hughes,  84  111.  174,  26 
AmR  442. 

Iowa. — Oleason  v.  Chicago,  etc.,  R. 
Co.,  43  NW  617:  Crittenden  v.  Ar- 
mour, 80  Iowa  221,  46  NW  888. 

Ky. — 'Davesac  v.  Seller,  12  KyL 
699;  Toung  v.  Evans,  8  KyL  868. 

Me. — Liesleur  v.  Rumford,  113  Me. 
317,  93  A  888. 

Mass. — Isenbeck  v.  Burrougha  217 
Mass.  587.  105  NE  596:  Holcomb  v. 
Weaver,  136  Mass.  266:  Rice  v.  Wood, 
113  Mass.  183,  18  AmR  469;  Smith  V, 
Townsend.  109  Mass.  500. 

Miss. — ^Whatley  v.  Hughes,  68 
Miss.  268;  Spinks  v.  Davis,  82  Hiss. 
162. 

Mo.— Atlee  v.  Pink,  76  Mo.  100, 
42  AmR  885. 

N.  Y. — Munson  v.  Syracuse,  etc, 
R.  Co.,  89  Hun  76;  Holloway  v. 
Stephens.  1  Hun  808  [dlsm  68  N.  T. 
670  mem]. 

N.  C. — McDonald  v.  Haughton,  70 
N.  C.  893;  RItter  v.  Lehigh  Valley 
R.    Co.,    7    WklyNC   122. 

Eng. — Harrington  v.  Victoria  Grav- 
ing Dock  Co..  3  q.  B.  D.  549;  Ark- 
wright  V.  CantrelL  7  A.  &  E.  666. 
34  ECL  302,  112  Reprint  683;  Hughes 
v.  Statham,  4  B.  &  C.  187,  10  ECL 
637,   107   Reprint  1029. 

4B.  Maine  Northwestern  Dev.  Co. 
v.  Northern  Commercial  Co.,  218  Fed. 
103,  106  [quot  Cycl;  Elklns  v.  Mc- 
Casklll.  174  111.  A.  563,  666  [cit  Cyc]; 
Harrlman   Contr.    p   105. 

46.  U.  S.— Plndlay  v.  Perts.  66 
Fed.  427,  13  CCA  669;  St.  Louis 
Electric  Light,  etc.,  Co.  v.  Edison 
Gen.  Electric  Co.,  64  Fed.  997. 

Ariz. — Jacobs  v.  George,  3  Ariz.  9, 
20   P   183. 

Ark. — ^Mendel  v.  Davies,  46  Ark. 
420. 

Cal. — ^McCowen  v.  Pew,  158  Cal. 
736,  96  P  893,  21  LRANS  800,  16 
AnnCas    630. 

Colo. — Levy  v.  Spencer,  18  Colo. 
632.  83  P  41^  36  AmSR  808. 

Conn. — Smith  v.  David  B.  Crockett 
Co.,  86  Conn.  282,  88  A  669,  89 
LRANS    1148. 


•     D.    C. — Sunderland   v.   KUbourn,    14 
D.   C.   606. 

111. — Smrthe  v.  Evans.  209  111.  376, 
70  NB  906  [rev  108  111.  A.  146]; 
Byrd  V.  Hughes.  84  111.  174,  26  AmR- 
442;  Barkley  v.  Williams,  26  111.  A. 
213. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Pattlaon,  16  Ind.  70. 

Ky. — Lloyd  v.  Colston,  5  Bush 
687. 

Mass. — Rice  V.  Wood,  118  Maes. 
183,  18  AmR  459;  Smith  v.  Town- 
send.  109  Mass.  600. 

Mich. — Scribner  v.  Collar,  40  Mich. 
375,  29  AmR  541. 

Mo. — McClure  v.  UUmann,  102  Mo. 
A.    697.   77  SW   325. 

N.  J. — Howard  v.  Murphy,  70  N.  J. 
L.  141,  66  A  143,  1  AnnCas  671. 

N.  T. — Ooodell  V.  Hurlbut,  6  App. 
Dlv.   77.   38    NTS  749. 

Oh. — Capener  v.  Hogan.  40  Oh.  St. 
203;  Bell  v.  McConnell,  87  Oh.  St. 
396.  41  AmR  628. 

Okl. — Skirvin  v.  Gardner,  86  Okl. 
618,  129  P  729;  Cobb  v.  Wm.  Keneflck 
Co.,  23  Okl.  440.  100  P  646. 

Pa — ESverhart  v.  fiearle,  71.  Pa 
256. 

R.  I.— Lynch  v.  Fallon,  11  R.  I. 
811,    23  AmR  468. 

Va.— Williams  v.  Kendrtck,  105 
Va   791.    64   8E    866. 

[a]  niwrtratlons^— (1)  A  contract 
by  a  real-estate  agent,  employed  to 
sell  land  under  a  contract  entitling 
him  to  receive  all  that  he  could  get 
above  a  certain  price,  made  with  the 
buyer,  without  the  seller's  knowl- 
edge, to  negotiate  a  sale  to  him  for 
a  certain  commission.  Everhart  v. 
Searle,  71  Pa.  256.  (2)  A  contract 
made  by  a  confldentlal  agent  and 
adviser  of  his  principals,  by  which 
the  agent  is  to  Induce  the  principals 
to  discharge  their  present  attorney 
and  to  employ  another,  the  latter 
agreeing  in  consideration  thereof  to 
pay  the  agent  one  half  of  his  fees, 
is  illegal,  and  cannot  be  enforced 
by  the  agent  at  law  or  in  equity. 
Byrd  V.  Hughes,  84  111.  174,  26  AmR 
442.  (8)  An  agreement  between  a 
railroad  official  and  another  to  divide 
the  profits  on  a  contract  to  be  se- 
cured by  the  latter  to  furnish  ma- 
terials for  a  public  improvement,  the 
only  service  rendered  oy  the  former 
being  to  allow  the  latter  lower 
freight  rates  than  he  demanded  of 
others,  is  void  as  against  public 
policy,  and  will  not  support  an  ac- 
tion to  recover  a  share  of  the  profits 
realized.  Barkley  v.  Williams,  26  111. 
A.  213. 

47.  U.  S. — ^Woodstock  Iron  Co.  v. 
Richmond,  etc..  Extension  Co.,  12S 
U.  S.  643,  9  set  402,  38  L.  ed.  819. 

Ky. — Lucas    v.    Allen,    80    Ky.    681. 

Mo. — Atlee  v.  Fink,  76  Mo,  100, 
48   AmR   386. 

N.  Y. — Summers  v.  Carey,  69  App. 
Dlv.  428,  74  NTS  980;  Place  v. 
Greenman,  6  Thomps.  &  C.  681; 
Davenport   v.   Hulme,    11    Misc.    681. 
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ney,**  an  auctioneer,^  a  trustee,"®  an  executor  or  |  who  are  engaged  in  a  joint  enterprise  or  under- 
adininistrator,"  a  guardian,"  partners  and  others  '  taking  or  are  jointly  interested  in  a  matter^  or 


32  NTS  803:  HoUoway  v.  Stevens, 
48  HowPr  12»  [app  dlsHl  EB  N.  Y. 
670  mem];  Brewster  v.  Hatch.  1 
NYCityCt  375. 

Or. — ^HoUaday  t,  Patterson,  6  Or. 
177. 

Eng. — ^Harrington  v.  Victoria  Grav- 
ing Dock  Co.,  3  Q.  a  D.  54». 

[a]  X]lurtratloBa.r— (1)  An  airree- 
ment  by  the  bookkeeper  of  a  corpora- 
tion to  disclose  Us  financial  condi- 
tion to  another  is  void,  and  it  is 
Immaterial  that  the  other  person  Is 
a  stockholder  of  the  corporation. 
Davenport  v.  Hulme,  11  Misc.  521, 
32  NTS  803.  (2)  A  promise  by  a 
merchant  to  the  employee  of  a  third 
person,  whose  duty  It  Is  to  examine 
material  purchased  for  hla  employer 
and  to  certify  as  to  the  correctness 
of  the  bill,  to  pay  such  employee 
commissions  on  sales  made  to  nis 
employer  through  the  employee's 
Influence  Is  Illegal  and  void.  Atlee 
v.  Fink,  75  Mo.  100.  43  AmR  885. 
(3)  Where  an  extension  comtwny 
which  had  a  contract  with  a  rail- 
road company  to  locate  and  con- 
struct the  latter's  road  "by  the 
nearest,  cheapest,  and  moat  suitable 
route"  between  two  points  for 
twenty  thousand  dollars  per  mile, 
Agreed  to  locate  the  road  through 
a  certain  town  in  consideration  of 
being  paid  a  bonus  by  a  third  per- 
son, and  It  appeared  that  In  locating 
through  such  town  it  was  necessary 
to  deflect  from  the  nearest,  cheapest, 
And  most  natural  route  at  an  addi- 
tional cost  of  one  hundred  thousand 
dollars.  It  was  held  that  the  con- 
tract between  the  extension  company 
and  such  third  person  was  void,  on 
the  ground  that  it  was  an  agree- 
ment by  an  employee  to  violate  his 
obligation  to  hla  employer.  Wood- 
stock Iron  Co.  v.  Richmond,  etc..  Ex- 
tension Co.,  129  U.  S.  643,  8  SCt 
402,  82  L.  ed.  819.  (4)  A  note  given 
to  a  railroad  construction  company 
as  a  bonus  to  Induce  It  to  build  the 
railroad  which  it  was  engaged  in 
constructing  for  a  railroad  company 
to  a  town  off  the  original  survey  is 
unenforceable.  Cobb  v.  Wm.  Kene- 
flck  Co.,  23  Okl.  440,  100  P  545. 
(5)  Where  a  person  was  employed  by 
a  steamship  company  to  examine  a 
vessel  which  the  company  proposed 
to  purchase,  an  agreement  between 
liim  and  the  owner  of  the  vessel  that 
lie  should  receive  a  certain  sum  In 
case  of  a  sale  to  the  company  was 
In  conflict  with  his  duty  to  the  com- 
pany, and  void.  Place  v.  Greenman, 
6  Thonips.  &  C.    (N.  Y.)    681. 

•4a  Elklns  V.  MoCaskill.  174  111. 
A.  563,  666  [clt  Cyc]j  Smaller  v. 
Greene.  62  Iowa  241,  3  NW  78,  35 
JVmR  267;  Cleveland  v.  Miller,  94 
Mich.  97,  63  NW  961;  Steger  v.  Humfe, 
97  Tex.  324,  79  SW  19. 

[a]  XUnatratioii*. — (1)  A  contract 
-whereby  an  attorney  for  a  mortgagee 

?rocured  a  discount  on  the  mortgage 
or  the  mortgagor  Is  void.  Cleve- 
land- V.  Miller,  94  Mich.  97,  53  NW 
961.  (2)  An  action  will  not  lie  on 
An  agreement  by  an  attorney  to  turn 
over  to  a  third  person  accounts 
placed  in  his  hands  for  collection. 
Smalley  v.  Greene,  52  Iowa  241,  3 
NW  78,  35  AmR  267. 

49.  Hlnnen  v.  Newman,  35  Kan. 
709.  12  F  144  (holding  Illegal  and 
void  a  secret  agreement  between  a 
person  employed  by  the  executors  of 
An  estate  to  sell  the  property  of 
the  estate  at  auction  and  a  third 
person,  by  which  the  latter  was  to 
and  did  attend  the  sale  and  buy 
property    for   the    former). 

so.  Mass. — Hunt  v.  Frost,  58 
Mass.   64. 

K  Y. — Moss  V.  Cohen,  15  MIso.  108, 
36  NYS  266  [rev  on  other  grounds 
168    N.    Y.    240.    63    NB    81. 

Oh. — Withers  v.  Ewlng,  40  Oh.  St. 
400. 

Pa.— Miller's  App.,    30    Pa.    478. 

Tex. — Liednum  v.  Dallas  Trust, 
«tc.,  (Clv.  A.)  192  SW  1127:  Haswell 
V.  Blake,   (Civ.  A.)  90  SW  1125. 


Vt. — ^Poote  V.  Bmerson,  10  Vt.  388, 
33  AmD  206. 

[a]  Blnatrattona. — (1)  Where  a 
trustee  had  given  his  note  and 
mortgage  for  the  benefit  of  the 
benenclarles,  a  promise  by  the  bene- 
ficiaries that  if  he  would  resign  they 
would  cancel  the  note  and  mortgage 
was  void.  Withers  v.  Weing,  40  Ob. 
St.  400.  (2)  A  contract  agreeing  to 
pay  money  or  other  valuable  thing 
to  a  testamentary  trustee  in  con- 
sideration of  his  renunciation  is  void, 
being  contra  bonos  mores.  IjSdnum 
V.  Dallas  Trust,  etc.,  (Tex.  Clv.  A.) 
192  SW  1127. 

61.  U.  S. — ^Forsyth  v.  Woods,  11 
Wall.  484,  20  L..  ed.  207;  Wilson  v. 
Jordan,  30  F.  Cas.  No.  17,814.  3 
Woods    642. 

Cai. — Gugolz  V.  Gehrkens,  164  Cal. 
696,  130  P  8,  43  LRANS  675;  Daniel- 
wits  V.  Sheppard,  62  Cal.  339. 

Colo. — Currier  v.  Clark,  19  Colo. 
A.    260,    75    P    927. 

Ga. — Norton  v.  Fleming.  145  Ga. 
476,    89    SE    573. 

Iowa. — Cochran  v.  Zachery,  137 
Iowa  586,  115  NW  486,  126  AmSR 
307,  16  LRANS  235.  IS  AnnCas 
297. 

Md. — Owings  V.  Owlngs,  1  Harr.  & 
O.  484;  Brown  v.  Stewart,  4  Md.  Ch. 
368 

Miss. — Whatley  v.  Hughes,  53  Miss. 
268:    Spinks   v.    Davis.    32    Miss.    152. 

Mo. — Porter  v.  Jones,  52  Mo.  899; 
Orr  V.  Sanford,  74  Mo.  A.  187;  Tyler 
V.  Larlmore,   19   Mo.  A.  445. 

N.  J.— Ellieott  V.  Chambertln.  38 
N.   J.  Eq.    604.    48  AmR   827. 

N.  Y. — Debold  v.  Oppcrmann,  111 
N.  Y.  531.  684,  19  NE  94,  7  AmSR 
760.  2  LiRA  644;  Staunton  v.  Parker, 
19   Hun   55.  ' 

N.  C. — ^Wilson  V.  Linebcrger.  94 
N.  C.  641,  55  AmR '628;  Norton  v. 
Edwards,   66   N.   C.   367. 

Oh. — Swiggert  v.  White,  8  Oh.  Dec. 
(Reprint)    462,    8   CincLBul   22. 

Pa. — Bowers  v.  Bowers,  26  Pa.  74, 
67  AmD  398;  Myers  v.  Hodges,  2 
Watts  381,  27  AmD  319;  In  re  Aston, 
S  Whart.  228. 

Tex. — Aycock  v.  Braun,  66  Tex. 
201,   18   SW  500. 

But  see  Donallen  v.  Lennox,  6 
Dana  (Ky.)  89  (holding  an  agree- 
ment by  an  executrix  to  compromi.ie 
a  suit  which  she  had  Instituted  in 
her  fiduciary  character.  In  considera- 
tion of  a.  promise  of  marriage  mado 
to  her,  not  to  be  illegal  as  against 
good  morals  or  public  policy). 

[a]  ninatratloBai — (l)  An  agree- 
ment by  an  adminiatrator  to  perfect 
title  to  land  by  advertisement  and 
indirect  purchase  at  his  own  sale 
as  administrator  Is  unenforceable. 
Norton  v.  Fleming.  145  Ga.  476,  89 
SB  573.  (2)  An  agreement  of  an 
executor  with  beneficiaries  to  resign 
for  a  consideration  Is  Illegal  as 
against  public  policy.  Currier  v. 
Clark,  19  Colo.  A.  250,  75  P  927. 
(3)  The  personal  agreement  of  an 
administrator  and  an  heir  to  pay  to 
a  broker  all  that  might  be  obtained 
above  a  certain  amount,  for  the 
broker's  efforts  In  procuring  bids  at 
the  administrator's  sale  of  land  of 
the  estate  Is  illegal.  Danlelwltz  v. 
Sheppard,  62  Cal.  339.  (4)  A  con- 
tract between  a  decedents  widow 
and  his  executor  and  devisee, 
whereby  he  agreed  not  to  oppose  the 
setting  aside  of  the  will,  and  to 
help  her  set  it  aside  if  she  would 
promise  to  devise  to  him  a  quarter 
of  her  estate,  is  contrary  to  public 
policy  and  based  on  an  Illegal  con- 
sideration. Gugolz  v.  Gehrkens.  164 
Cal.    596,    130    P    8.    43    LRANS    575. 

(5)  Assignments  by  executors  or  ad- 
ministrators of  fees  to  t>e  earned  In 
the  future  have  been  held  Illegal  as 
tending  to  a  laxity  on  their  part  In 
the  administration  of  the  estate.  In 
re  King,   110   Mich.   203,   68  NW  154. 

(6)  A  contract  by  an  administrator 
to  sell  the  real  estate  of  his  in- 
testate for  A  certain  sum  and  on 
certain    terms    of    payment,    and    to 


make  title  through  the  medium  of 
the  orphans'  court  Is  illegal  and  void. 
Myers  v.  Hodges,  2  Watta  381.  27 
AmD  819.  (7)  A  contract  between 
the  heirs  and  the  administrators  of 
an  estate  to  prevent  the  due  course 
of  administration,  and  to  circumvent 
the  claims  of  creditors  Is  illegal  and 
vpld.  Tyler  v.  Larimore,  19  Mo.  A. 
446.  (8)  A  contract  by  which  the 
right  to  administer  on  an  estAte  was 
declined  in  favor  of  one  who  con- 
tracted to  pay  the  party  relinquish- 
ing his  right  All  the  commissions 
allowed  for  the  settlement  of  the 
estate  Is  void.  Owings  v.  Owings.  1. 
Harr.  &  O,  (Md.)  484.  Compare  Baa- 
sett  V.  Miller,  8  Md.  648  (sustaining 
a  contract  by  which  a  widow  re- 
linquished her  right  of  administra- 
tion In  return  for  all  commissions 
except  one  hundred  dollars);  (Sreer 
V.  Nutt,  54  Mo.  A.  4  (sustaining  an 
independent  agreen\ent  to  divide 
future  commissions).  (9)  A  contract 
by  which,  for  a  sseclned  considera- 
tion, the  executor  and  trustee  named 
in  a  will  joined  with  the  other  heirs 
and  devisees  to  set  aside  the  will, 
is  void  as  against  public  policy,  al- 
though the  contract  was  made  before 
the  duties  of  executor  or  trust  were 
assumed  and  before  the  will  was  ad- 
mitted to  probate.  Cochran  v. 
, Zachery.  137  fowa  686,  116  NW  486, 
■^126  AmSR  307,  16  LJIANS  285.  IS 
AnnCas  297. 

[b]  BxMntor  aotlBff  mi  sttozaejr^— 
It  is  the  duty  of  an  attorney  to 
whom  a  debt  has  been  Intrusted  to 
collect  to  prosecute  the  claim  accord- 
ing to  law  and  to  collect  it  if  it  can 
be  done  by  legal  means;  and  it  is 
also  the  duty  of  an  administrator  to 
scrutinize  rigidly  every  claim  pre- 
sented against  the  estate  and  to  pro- 
tect the  legal  interests  of  the  estate. 
Hence  these  are  Inconsistent  oblU^- 
tions  which  cannot  be  united  In  the 
same  person;  and  an  agreement  by 
which  an  attoj<ney  undertakes  to  as- 
sume the  administration  of  a  certain 
estate  and  to  collect  a  debt  against 
the  intestate  is  void  as  against 
public  policy,  and  on  his  failure  to 
collect  the  debt  no  action  can  be 
maintained  against  him.  Spinks  v. 
Davis.  32   Miss.  162. 

5a.  Zander  v.  Feely,  47  111.  A.  659; 
Cunningham  v.  '  Cunningham,  18  B. 
Mon.  (Ky.)  19,  68  AmD  718;  Poultney 
V.  Randall,  22  N.  Y.  Super.  232.  See 
Buckler  v.  Bromel.  6  KyL  600.  Com- 
pare Rogers  v.  Hopkins,  70  Ga.  454 
(sustaining  an  agreement  by  a 
guardian  to  invest  the  funds  of  the 
estate  in  bonds  and  to  deposit  them 
with  his  surety  as  Indemnity). 

[a]  Zlli^traUaoa. — (1)  A  contract 
by  a  guardian  to  institute  and  carry 
through  the  court  the  proceedings 
necessary  to  ellect  an  exchange  of 
property  owned  in  part  by  the 
guardian  and  in  part  by  the  ward  for 
property  owned  by  a  third  person  is 
void.  Zander  v.  Feely,  47  111.  A 
669.  (2)  An  agreement  by  which  a 
guardian,  for  a  consideration,  agreed 
with  another  to  resign  his  guardian- 
ship In  order  that  the  other  might 
be  appointed  in  his  place  Is  void. 
Cunningham  v.  Cunningham,  18  B. 
Mon.  (Ky.)  19,  68  AmD  718.  (3)  An 
agreement  between  a  guardlajt  and 
his  surety  that  the  surety  should 
hold  the  property  of  which  the 
guardian  was  the  legal  custodian 
for  his  own  indemnity  is  void. 
Poultney  v.  Randall,  22  N.  Y.  Super. 
232. 

68.  Cat. — Tappan  v.  Albany  Brew- 
ing Co..  -80  Cal.  670.  22  P  267.  13 
AmSR  174.  6  LRA  428. 

111. — Wallace  v.  Carpenter,  85  IlL 
590. 

Iowa. — GleAson  v.  (Chicago,  etc.  R 
Co.,  82  Iowa  745,  48  NW  88;  Qleason 
V.  Chicago,  etc,  R.  C3o.,  43  NW 
517. 

Me. — Smith-Green  Co.  v.  Bird,  9( 
Me.   425,   62   A   910,   90  AmSR  352. 

Mich. — Vreeland     v.     Turner,     117 


For  later  oaaaa,  d*ralopn«Bta  and  tttmngn  In  the  law  see  oumulAtiye  Annotations,  sAme  title,  page  and  note  number. 


§348] 


CONTRACTS 


[13  C.  J.]     417 


jointly  liable  in  an  action,^  public  officers  or  em- 
ployees," and  any  other  persons  occupying  fiduciary 
or  eonfidential  positions.'"  To  bring  an  agreement 
within  this  rule  it  must  appear  both  that  there  was 


in  fact  some  relation  of  trust  or  confidence  and  that 
the  ag^eranent  contemplated  or  tended  to  a  violation 
of  the  same."  The  fact,  however,  that  the-  third 
person  with  respect  to  whom  the  relation  of  trust 


Mich.  S66.  76  NTV  9J7.  12  AmSR 
5«2. 

N.  Y. — Adams  v.  Outhouse,  45 
N.  T.  318. 

Vt. — ^McB>wen  v.  Shannon,  64  VL 
ns.    25    A    661. 

la)  ZUaatratioaa.— (1)  An  agree- 
ment to  pay  one  of  the  owners  of 
land  sold  under  a  decree  In  a-  suit 
for  partition  a  further  sum  for  her 
Interest  therein,  provided  she  would 
not  oppose  the  confirmation  of  such 
aale,  which  was  made  for  an  inade- 
quate price,  was  Illegal,  as  being  a 
promise  to  pay  a  consideration  for 
tbe  concealment  of  a  fact  which  it 
was  the  party's  duty  to  make  known 
to  the  court  and  her  cotenants.  Tap- 
pan  V.  Albany  Brewing  Co.,  80  Cal. 
(70,  22  P  267.  18  AmSR  174,  6  LRA 
428.  (2)  Where  four  persons  by  a 
verbal  agreement  as  between  them- 
selves bought  a  tract  of  land  for 
speculation  and  had  the  contract  of 
purchase  taken  in  the  name  of  one 
to  enable  him  to  sell  when  he  could 
realize  a  profit,  which  he  did,  and  he 
and  two  of  the  others  by  agreement 
concealed  the  fact  from  the  fourth 
and  informed  him  that  the  purchase 
had  fallen  through  by  reason  of  a 
defect  in  the  title,  and  the  two 
agreed  with  the  party  holding  the 
contract  to  pay  him  one  third  of  the 
proflts  for  selling,  it  was  held  that 
owing  to  the  fraud  practiced  on  the 
fourth  party  the  one  selling  could 
claim  no  benefit  growing  out  of  tbe 
fraudulent  agreement  in  which  he 
participated,  and  the  fourth  party 
thus  sought  to  be  defrauded  was 
entitled  to  one  fourth  of  the  profits 
arising  from  the  sale.  Wallace  v. 
Carpenter,  86  III.  590.  (3)  Where 
plaintiff  and  H  were  equal  partners 
in  an  option  for  the  purchase  of  land, 
and  defendant  contracted  with  them 
for  its  purchase  within  a  specified 
time  and  at  a  specified  price,  the 
negotiations  being  carried  on  mainly 
t^  plaintifT  on  behalf  of  himself  and 
a,  and  defendant  promising  to  pay 
him  a  certain  amount,  in  addition  to 
the  purchase  price  of  the  land,  if  he 
would  secure  and  deliver  to  it  a 
contract  signed  by  himself  and  H, 
to  which  plaintiff  agreed,  on  condi- 
tion that  the  agreement  should  be 
concealed  from  H,  it  was  held  that 
this  agreement  was  in  fraud  of  H's 
rights  as  an  equal  partner  with  the 
plaintiff  and  void,  but  on^a  rehear- 
ing the  case  was  otherwise  decided 
on  the  ground  that  the  evidence  was 
conflicting  as  to  whether  H  had 
knowledge  of  the  agreement.  Glea- 
son  V.  Cb4caKO,  -etc.,  R.  Co.,  (Iowa) 
43  KW  517.  (4)  An  agreement 
whereby  one  of  the  creditors  of  an 
insolvent  estate  agrees  to  withdraw 
from  a  suit  pending  in  the  interest 
of  other  creditors,  in  consideration 
of  the  payment  of  his  claim  by  de- 
fendant, Js  an  attempt  to  secure  an 
unjust  advantage  over  other  cred- 
itors, and  against  public  policy. 
Vreeland  v.  Turner,  117  Mich.  S66, 
76  NW  937,  72  AmSR  562.  (6)  A 
promise  by  several  distributees  of  an 
intestate's  estate  to  pay  money  to 
other  distributees  as  an  Inducement 
to  them  to  acquiesce  in  the  settle- 
ment of  the  estate,  and  not  to  prose- 
cute proceedings  to  compel  him  to 
account  for  property  of  the  estate  al- 
leged to  have  been  appropriated  by 
him,  is  void,  as  within  the  rule 
which  prohibits  anyone  acting  with 
others  in  a  matter  of  common  in- 
terest from  securing  to  himself  any 
advantage  over  Ms  associates  by  any 
secret  agreement  or  understanding. 
Adams  v.  Outhouse,  45  N.  Y.  318. 
(6)  Where  an  agreement  was  signed 
by  plaintiff  to  induce  others  to  sign 
it.  but  with  a  secret  agreement  be- 
tween plaintiff  and  another  party  to 
the  agreement  whereby  plaintiff  waa  | 
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to  receive  beneflts  not  accruing  to 
the  other  parties,  the  secret  agree- 
ment was  invalid.  McEwan  v.  Shan- 
non, 64  Vt.  683,  25  A  661.  (7)  The 
right  of  a  majority  In  Interest  of  the 
owners  of  a  vessel  to  control  its 
management  is  charged  with  the 
duty  to  exercise  it,  not  only  for  the 
benefit  of  all  the  owners,  but  of 
others  whose  property  and  lives  may 
be  Involved;  and  an  agreement  to 
surrender  such  control  permanently 
or  indefinitely  is  Inconsistent  with 
the  trust  which  the  law  Imposes,  and 
is  void  as  against  public  policy. 
Smith-Green  Co.  v.  Bird,  96  Me.  426, 
62    A   910,    90   AmSR   362. 

64,  Selz  V.  Unna,  6  Wall.  (U.  S.) 
327,  18  L.  ed.  799  (holding  that  a 
secret  agreement  between  a  pla/lntlff 
in  an  action  of  trespass  and  certain 
of  the  defendants,  under  which  they 
made  no  further  defense,  plaintiff 
promising  to  collect  his  judgment 
from  the  other  defendants  exclu- 
sively, was  inequitable,  as  tending 
to  promote  injustice,  both  as  between 
plaintiff  and  the  other  defendants 
and  as  between  those  jointly  liable). 

66.  U.  S.  V.  Carter,  217  V.  S.  286, 
30  set  615,  64  L.  ed.  769,  19  Ann 
Cas  594:  Nuckola  v.  Lyle,  8  Ida.  689, 
70  P  401;  Lucas  v.  Allen,  80  Ky.  681; 
Coffey  V.  Burke,  1S2  App.  Div.  128, 
116  NYS  614. 

[a]  lUiiatxstloiis. — (1)  A  contract 
by  which  an  employee  of  a  olty 
agrees  for  a  consideration  to  furnish 
Information  to  be  used  against  the 
city  in  a  lawsuit,  such  4nformatlon 
having  been  acquired  by  him  as  an 
ofncial  of  a  municipality  wMch  there- 
after and  before  his  contract  was 
merged  in  the  city,  is  immoral,  so 
that  he  cannot  recover  thereon,  al- 
though the  information  was  in  the 
public  records,  it  requiring  some  one 
like  him  who  had  personal  knowledge 
of  the  matter  to  point  It  out,  Coffey 
v.  Burke,  132  App.  DIv.-  128,  116 
NYS  614.  (2)  A  contract  whereby 
the  clerk  of  the  board  of  aldermen 
of  a  olty  waa  to  receive  a  certain 
compensation  in  consideration  of  In- 
formation to  be  given  by  him,  and 
of  his  aiding  in  the  preparation  and 
prosecution  of  a  suit  by  taxpayers 
against  the  city.  Lucas  v.  Allen,  80 
I&r.  681. 

56.  U.  S. — ^Wilson  V.  Jordan,  30 
F.  Cas.  No.   17,814,  8  Woods  642. 

Ark. — Penzel  Grocer  Co.  v.  Wil- 
liams,  63   Ark.   tl,   13   SW   736. 

Cal.— Wilbur  v.  Lynde,  49  Cal.  290, 
19  AmR  646. 

Conn. — Bollman  v.  X^omls,  41 
Conn.   681. 

111.— Zander  v.  Feely,  47  111.  A. 
669. 

Mass. — Holcomb  v.  Weaver,  136 
Mass.    266. 

Mont. — Northwestern  Nat.  Bank  v. 
Great  Falls  Opera-House  Co.,  23 
Mont.  1,  67  P  440. 

N.  Y. — Rldgely  v.  Keene,  134  App. 
Dlv.  647,  119  NYS  461;  Bliss  v. 
Matteson,  62  Barb.  336  [aff  46  N.  Y. 
22]. 

Eng. — ^Wyburd  v.  Stanton,  4  Esp. 
179. 

[a]  niwrttatioaa.— (1)  The  agree- 
ment of  a  receiver  to  become  inter- 
ested in  property  to  be  sold  by  him 
is  illegal.  Penzel  Grocer  Co.  v.  Wil- 
liams, 63  Ark.  81,  13  SW  786.  (2) 
A  contract  whereby  plaintiff  who  was 
engaged  in  the  business  of  writing 
circular  letters  giving  advice  and  in- 
formation to  his  clients  as  to  the 
value  of  securities  dealt  in  On  the 
stock  exchange,  agreed  with  defend- 
ant stockbrokers  to  influence  by  his 
letters  the  purchase  by  his  clients  of 
certain  stock  In  which  defendants 
were  Interested,  was  illegal.  Rldgely 
v.  Keene,  134  App.  Dlv.  647,  119  NYS 
451.  (3)  A  release  of  a  liability  of 
a  cashier  of  a  bank,  obtained  by  him 


in  consideration  of  a  loan  to  the 
promisor  of  funds  of  the  bank  was 
unenforceable.  Northwestern  Nat. 
Bank  v.  Great  Falls  Opera-House 
Co.,  23  Mont.  1,  67  P  440.  (4)  Where 
a  person,  on  being  asked  by  another 
to  recommend  to  him  a  builder  that 
he  could  indorse  in  every  way,  recom- 
mended  a  builder  who  promised  to 
pay  him  "for  his  trouble,"  such 
promise  was  lllegBl  and  would  not 
support  an  action.  Holcomb  v. 
Weaver,  136  Mass.  266.  (6)  A  friend 
and  confidential  adviser  of  a  pur- 
chaser of  property  should  not  at  the 
same  time  be  secretly  receiving  com- 
pensation from  the  seller  for  effect- 
ing the  sale,  and  a  contract  for 
such  compensation  is  void.  Bollman 
V.  Loomis,   41  Conn.  581-. 

67.  Cal. — Green  v.  Br6oks,  81  Cal. 
828     22   P  849 

Conn. — Hoyt  v.  Holly,  89  Conn.  326, 
12  AmR  390. 

111. — ^Kantzler  v.  Beninger,  214  111. 
689,  73  NB  874;  Pungs  v.  American 
Brake-Beam  Co.,  200  111.  306,  66  NEl 
645  [aff  102  111.  A.  76];  Kuhaslak  ▼. 
Los,  190  111.  A.  112. 

Iowa. — Duenslng  v.  Paine,  160 
Iowa  417,  130  NW  886;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Fisher,  144 
loWa   45,    122   NW    575. 

Mass. — Cole  v.  Boardsman,  123 
Masa  648. 

Mich. — Ranney  v.  Donovan,  78. 
HIch.  318,  44  NW  276. 

Minn. — Peterson  v.  Christensen,  it 
Minn,  377,  4  NW  623. 

Mo. — McCrary  v.  Thompson,  123 
Mo.  A.  596.  100  SW  636. 

N.  H.— Crockett  v.  Sibley,  78  N.  H. 
322,    61    A   469. 

N.  J. — Montclair  Military  Academy 
V.  North  Jersey  St.  R.  Co.,  65  N.  J. 
L.  328,  47  A  890;  Hedden  v.  Shepherd, 
29  N.  J.  L.  334. 

.  N.  Y. — Goodman  v.  Cohen,  132  N. 
Y.  206,  30  NE  399  [aff  16  Daly  47. 
8  NYS  869];  Boyden  v.  Baldwin,  18 
Misc.  103.  36  NYS  478.  And  see  Mor- 
gan V.  Woodruff,  12  Daly  207  (hold- 
ing that,  where  an  attorney  has 
authority  from  his  client  to  dis- 
continue an  action  without  cost<i,  he 
does  nothing  improper  In  discontinu- 
ing at  the  request  of  the  other 
party's  ball  in  consideration  of  a 
puyment  made  to  him  by  the  bail). 

N.  C. — ^Norton  v.  Edwards.  6( 
N.  C.  367. 

Pa — Davenport's  Est.,   4  Kulp  23], 

Tenn. — George  v.  East  Tennessee 
Coal  Co.,  16  Lea  465,  64  AmR  426. 
See  Condon  v.  Callahan,  116  Tenn. 
286,  89  SW  400,  112  AmSR  833,  1 
LRANS  643,  6  AnnCaa  659  (holding 
that  where,  in  the  performance  of  a 
contract  for  railroad  construction. 
one  of  the  members  of  the  firm  hold- 
ing the  contract,  with  the  consent  of 
the  other,  employed  the  engineer  of 
the  railroad  company  to  do  certain 
work  for  the  firm  which  was  not 
in  conflict  with  his  duty  to  the  rail- 
road company,  and  the  latter  was  not 
ignorant  of  such  employment,  it  was 
not  contrary  to  public  policy). 

Tex. — Marble  Falls  First  Nat. 
Bank  v.  Border,  9  Tex.  Civ.  A.  67v. 
29   SW   659. 

Vt.— Shattuck  v.  Nellts,  44  Vt  263. 

Wis. — Lowe  v.  Ring,  106  Wis.  9*1, 
82   NW  571. 

Eng. — ^Kregor  v.  Holllns,  109  L.  T. 
Rep.   N.   S.   226. 

[a]  ninstiatloiui,!— (1)  A  contract 
by  one  of  the  principal  creditors  of 
an  estate  to  pay  the  administrator 
for  his  services  is  not  void  as 
against  public  policy,  since  it  is  not 
antagonistic  to  the  best  Interests  of 
the  estate.  Lowe  v.  Ring,  106  Wis. 
647,  82  NW  571.  (2)  Where  a  mer- 
chant is  about  to  dispose  of  his 
entire  stock  in  trade  to  another  per- 
son, the  buyer  may  contract  wlth^^ 
such    merchant's    clerk    to    pay    himtvl 
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or  oonfideaoe  exists  is  not  injured  will  not  pnige  the 
eontra<it  of  its  illegality.** 
[(  3^]     (8)    Agzeanento  by  Promoters,  Stock- 


holders,  and  Officers  of  Oorporsitions.  Contracts  are 
invalid  which  tend  to  induce  promoters,**  stock- 
bolderB,"*  or  officers"  of  corpoi^tions  to  act  in  dif- 


fer making  an  Invoice  of  the  stock, 
although  the  clerk  while  making  the 
invoice  stUl  receives  his  salary  from 
his  first  employer.  Shattuck  v.  Mol- 
lis, 44  Vt.  262.  (3)  The  facts  that 
the  purchaser  of  eoods  which  had 
been  damaged  by  nre  was  an  arbi- 
trator appointed  to  assess  the  value 
of  the  ihsured  goods  and  that  he 
agreed  to  pay  a  sum  equal  to  the 
value  of  the  goods  before  the  Are 
did  not  render  the  contract  Illegal, 
no  objection  on  this  ground  having 
been  raised  in  the  court  below. 
Ooodman  v.  Cohen,  132  N.  T.  205,  SO 
NB  399  [aff  16  Dfily  47,  8  NTS  869). 
(4)  Where  a  physician  in  a  country 
village,  being  about  tq  remove,  sold 
out  to  another  physician  and  agreed 
to  recommend  him  to  his  patients 
^d  to  use  his  influence  in  his  favor, 
on  the  payment  of  a  certain  sum 
by  the  otiier  physician,  reserving, 
however,  the  right  to  practice  m 
the  village  when  called  on  so  to  do, 
the  agreement  was  not  Illegal  as  a 
breach  of  the  nersonal  trust  and 
confidence  reposed  in  the  first  physi- 
cian by  his  patients.  Hovt  v.  Holly, 
3*  Conn.  326.  12  AmR  390.  (6)  A 
contract  founded  on  plainttil's  prom- 
ise to  disclose  Information  as  to  the 
place  where  a  railroad  company  in- 
tended to  locate  its  depot  was  not 
void,  where  there  was  nothing  to 
show  that  plaintiff  obtained  his  in- 
formation by  reason  of  any  relation 
of  trust  or  confidence  that  he  bore 
to  the  railroad  company,  that  it  had 
any  interest  in  the  subject  matter 
of  the  contract,  or  that  it  attempted 
to  keep  the  location  of  the  depot  a 
secret.  Green  v.  Brooks,  81  Cal.  328, 
22  P  849.  (6)  An  agreement  by  a 
merchant  to  pay  a  percentage  on 
the  proceeds  of  a  sale  to  one  Intro- 
duoing  a  customer  is  not  illegal  as 
against  good  morals,  if  there  was  no 
position  of  confidence  between  the 
customer  and  the  person  introduc- 
ing him.  Richard  v.  Quintard,  51 
N.  T.  636.  (7)  An  agreement  by  a 
druggist   to  pay  a   commission   to   a 

ehyslclan  on  all  prescriptions  sent 
7  the  latter  to  the  former,  to  be 
filled  for  iMiUents  of  the  latter,  has 
been  sustained.  Davenport's  Elst.,  4 
Kulp  (Pa.)  231.  (8)  An  agreement 
by  a  physician  who  was  also  a  drug- 
gist, made  as  an  inducement  to  the 
purchase  of  his  drug  store,  to  send 
all  prescriptions  made  by  him  to  the 
purchaser  to  be  filled  is  valid.  Ward 
V.  Hogan,  11  AbbNCas  (N.  T.)  478. 
(9)  A  contract  by  an  employer  to 
furnish  to  plaintiff  the  trade  of  his 
miners  and  workmen,  in  consider- 
ation that  the  employer  should  re- 
ceive eight  per  cent  on  all  such 
sales,  is  legal.  George  v.  East  Ten- 
nessee Coal  Co.,  16  Lea  (Tenn.)  456, 
S4  AmR  425.  (10>  A  bill  had  been 
Introduced  in  parliament,  according 
to  which  the  line  would  pass  through 
plaintiff's  estates  and  near  his  man- 
sion, and  he  was  opposing  the  pass- 
ing of  the  bill.  Defendants  agreed 
Uiat,  if  he  would  withdraw  his 
opposition  and  assent  to  the  railway, 
they  would  endeavor  to  deviate  the 
proposed  line  and  in  case  the  then 
Mil  should  pass  thev  would  pay 
plaintiff  five  thousand  pounds  for 
the  damage  which  his  residence  and 
estate  would  sustain  from  the  rail- 
way's passing  according  to  the  devi- 
ated line.  Plaintiff  withdrew  his 
opposition  to  the  bill.  In  an  action 
on  this  agreement  defendants  pleaded 
by  their  second  plea  that  the  pro- 
jected railway  was  intended  to  pass 
through  lands  of  divers  individuals, 
and  that  the  said  agreement  was 
made  and  entered  into  privately  and 
secretly  between  the  parties  thereto, 
andv  without  the  consent  or  knowl- 
edge of  the  individuals  through 
.whose  lands  the  said  railway  was 
intended  to  pass.  This  plea  was  on 
demurrer     overruled.        Lord     Chief 


Justice  Tlndal  said:  "If  such  inten- 
tion [that  is,  to  keep  the  agreement 
a  secret  from  the  other  landowners] 
had  even  existed,  there  would  still 
be  a  difficulty  in  holding  that  the 
deed  would  be  fraudulent,  on  the 
ground  that  the  supposed  .goodness 
of  the  bargain  was  Intended  tfi  be 
concealed;  for  it  would  seem  that 
each  landowner  might  lawfully  make 
the  best  agreement  he  could  for  him- 
self with  any  company  of  project- 
ors, Just  in  the  same  manner  as  if 
a  private  individual,  for  any  purpose 
of  his  own,  were  negotiating  to  put*- 
chase  the  land  of  the  same  persons. 
There  is  no  common  obligation  on 
all  the  different  proprietors  to  place 
themselves  on  the  same  footing,  as 
there  is  in  the  case  of  a  general 
composition  with  creditors,  in  which 
case  there  is  sometimes  an  express, 
and  generally  an  implied,  agreement 
that  all,  or  all  who  are  not  expressly 
excepted,  shall  share  equally  and  de- 
rive an  equal  benefit  from  the  estate 
of  the  insolvent.  It  is  that  agree- 
ment or  understanding  alone  which 
imposes  an  obligation  on  each  cred- 
itor to  be  in  the  same  situation  as 
another;  and  there  seems  no  analogy 
between  their  situation  and  that  of 
unconnected  landowners."  Howden 
v.  Simpson,  10  A.  ft  B.  793.  819,  37 
ECL  416,  113  Reprint  300,  9  CI.  ft  F. 
61,   8   Reprint  338.  ..  _^ 

[b]  Oosaent  of  aU  partUa,— 
Where  persons  who  have  contracted 
with  another  to  erect  a  building  for 
them  employ  the  contractor  to  su- 
perintend such  erection,  they  cannot 
afterward  complain  that  the  employ- 
ment placed  him  in  a  position  in 
which  his  duties  confiicted,  no  bad 
conduct  on  his  part  being  averred. 
Shaw  v.  Andrews.  9  Cal.  78. 

68.  Bollman  v.  tioomla.  41  Conn. 
681;  Lum  v.  McBwen.  66  Minn.  278, 
67  NW  662;  Everhart  v.  Searle.  71 
Pa.  256;  Harrington  v.  Victoria  Grav- 
ing Dock  Co.,   3  Q.  B.  D.  649. 

89.  Tale  Gas  Stove  Co.  v.  Wilcox, 
64  Conn.  101,  29  A  303,  42  AmSR  159. 
25  LRA  90:  Dillon  v.  Commercial 
Cable  Co.,  8^  Hun  444,  34  NTS  370; 
Hampton  v.  Buchanan,  61  Wash.  166, 
»8  P  374. 

[a]  ZUnstraUoB. — ^A  secret  con- 
tract between  an  owner  of  patents 
and  a  promoter  that  the  latter  should 
form  a  company  to  buy  said  patents 
for  a  certain  price  and  manufacture 
thereunder,  the  jwitentee  to  pay  the 
promoter  one  half  of  the  price  re- 
ceived, is  void.  Tale  Gas  Stove  Co. 
V.  Wilcox,  64  Conn.  101,  29  A  308,  42 
AmSR  159,  26  LRA  90. 

eo.  U.  S. — Warden  v.  Union  Pac. 
R.  Co.,  103  U.  S.  651,  26  L.  ed.  609; 
Whitrldge  V.  Mt.  Vernon  Woodberry 
Cotton  Duck  Co.,  210  Fed.  302. 

Ala. — Rush  V.  Aunspaugh.  179  Ala. 
642,   60  S  802.  „      ,         ,,    ^ 

Ga. — McAndrew  v.  Taylor,  16  Ga. 
A.  665,  83  SE  967. 

Ind. — Gilchrist  v.  Hatch.  (A.)  100 
NE  473 

Mass.* — Palmbaum  v.  Uagulsky.  217 
Mass.  306,  104  NE  746,  AnnCaslll5D 
799;  Noyes  v.  Marsh,  123  Mass.  286; 
Guernsey  v.  Cook,  120  Mass.  501. 

Mich. — Scripps  V.  Sweeney,  160 
Mich.  148,  126  NW  72:  Jones  v. 
Green,  129  Mich.  203,  88  NW  1047,  96 
AmSR  433:  Wilbur  v.  Stoepel,  82 
Mich.  344,  46  NW  724,  21  AmSR  568. 

Mo. — Dleckmann  v.  Robyn,  162  Mo. 
A.  67,  141  SW  717. 

N.  H— Harris  v.  Soott,  67  N.  H. 
437.  32  A  770. 

N.  T. — ^Ft.  Edward,  etc..  Plank 
Road  Co.  v.  Payne,  15  N.  T.  583:  Kos- 
ter  V.  Pain,  41  App.  Dlv.  443,  58  NTS 
866,  29  NTClvProc  361. 

Wash. — ^Kom  v.  Cody  Detective 
Agency,  76  Wash.  640,  136  P  1156, 
50  LRANS  1073. 

W.  Va. — Bias  v.  Atkinson,  64  W. 
Va.  486,  493,  63  SE  395  [quot  Cyc]. 


[a]  ninattatiaiBa.— (1)  A  contract 
between  a  company  composed  of  the 
stockholders  of  a  corporation  and  the 
corporation,  whereby  the,  company 
profits  at  the  expense  of  the  corpora- 
tion, is  fraudulent  and  cannot  be  en- 
forced against  the  corporation.  War- 
dell  V.  Union  Pac.  R.  Co.,  103  U.  S. 
651,  26  L.  ed.  509.  (2)  A  contract 
by  a  majority  stockholder  without 
the  knowledge  or  consent  of  the 
minority  stockholders  to  sell  all  the 
property  of  the  corporation  is  void 
as  against  public  policy.  Bias  v. 
Atkinson,  64  W.  Va.  486,  493.  63  SB 
396  [quot  Cyc].  (8)  A  contract  by 
which  plaintiff  agreed  to  convey 
realty  to  the  holder  of  the  majority 
of  corporate  stock  in  consideration 
of  the  grantee  so  manipulating  the 
corporate  affairs  as  to  cause  plaintiff 
to  be  elected  secretary  and  attorney 
of  the  corporation  at  a  lucrative  sal- 
ary waa  unenforceable.  Gilchrist  T. 
Hatch,  (Ind.  A.)  100  NB  473.  (4)  A 
contract  of  sale  of  stock  of  a  corpo- 
ration, which  necessarily  implied  that 
the  seller  intended  to  derive,  and  the 
buyer  to  give  him,  a  private  advan- 
tage not  shared  by  the  other  stock- 
holders, in  consideration  of  his  elec- 
tion as  treasurer,  was  illegal  and 
void.  Guernsey  ▼.  Cook,  120  Mass. 
601. 

61.  U.  8. — West  V.  Camden.  135  U. 
S.  607, 10  set  838,  34  L.  ed.  264;  Wood- 
stock Iron  (%.  ▼.  Richmond,  etc..  Bx- 
tension  Co.,  129  U.  8.  643,  9  SCt  402, 
82  L.  ed.  819;  Carlisle  v.  Smith,  234 
Fed.  759;  Singers-Bigger  v.  Toung, 
166  Fed.  82.  91  CCA  610;  Stanton  v. 
Sturgls,  140  Fed.  789;  Continental 
Trust  Co.  V.  Toledo,  etc.,  R.  Co.,  86 
Fed.  929  [mod  on  other  grounds  95 
Fed.  497.  36  CCA  1551j  Jackson  v. 
McLean.  36  Fed.  213;  Cook  v.  Sher- 
man. 20  Fed.  167,  4  McCrary  20; 
Western  Union  Tel.  Co.  v.  Union  Pac 
R.  Co.,  3  Fed.  1,  1  McCrary  418. 

Ala. — Rush  V.  Aunspaugh.  179  Ala. 
642,  60  S  802.  But  see  Dexter  v.  Mc- 
Cleilan,  116  Ala.  37,  22  S  461  (sus- 
taining unrescinded  contract  where 
no  actual  fraud  disclosed). 

Cal.^Wilbur  v.  Lynde,  49  CaL  290. 
19  AmR  645.  And  see  Forbes  v.  Mc- 
Donald, 64  Cal.  98  (holding  that  an 
agreement  of  a  trustee  of  a  corpora- 
tion for  a  pecuniary  recompense  to 
resign  his  trust  was.  illegal,  and  a 
contract  based  wholly  or  partly  on 
such  an  agreement  as  a  cqnsidera- 
tlon  was  void). 

111. — Tobey  v.  Robinson,  99  III.  222; 
Linder  v.  Carpenter,  62  III.  809;  Bes- 
tor  v.  Wathen.  60  111.  138:  Telch  v. 
Kaufman.  174  IlL  A.  306;  Barkley  v. 
Williams.  26  111.  A.  213. 

Kan. — Peckham  v.  Lane,  81  Kaa. 
489.  496,  106  F  464.  26  LRANS  967. 
19  AnnCas  869  [quot  Cycl;  Noel  ». 
Drake.  28  Kan.  266,  42  AmR  162; 
Ryan  v.  Iieavenworth,  etc.,  R.  Co.,  31 
Kan.  366. 

Ky. — ^Berrynnan  t.  Cincinnati 
Southern  R.  C!o.,  14  Bush  766. 

Mass. — ^Almy  v.  Ome,  166  Mass 
126,  42  NB  661;  Woodruff  v.  Went- 
worth.  138  Mass.  809;  Fuller  v.  Dame, 
is  Pick.  472 

Mich. — Scripps  V.  Sweeney.  160 
Mich.  148,  126  NW  72;  Flint,  etc,  R. 
Co.  V.  Dewey,  14  Mich.  477. 

Minn. — ^Dickson  v.  Kittson.  75 
Minn.  168.  77  NW  820.  74  AmSR  447; 
Lum  V.  McBwen,  66  Minn.  878,  67 
NW  662. 

Mo. — Jackson  v.  McLean.  100  Mo. 
180.  13  SW  393;  Attaway  v.  St.  Louis 
Third  Nat.  Bank.  93  m!o.  486.  6  SW 
16;  Green  v.  Corrigan.  87  Mo.  359; 
Kitchen  V.  St.  Louis,  eta.  R.  Co.,  69 
Mo.  224.  Comptuv  Workman  v. 
Campbell,  46  Mo.  806  (where  facts 
were  held  not  to  warrant  apfriicatiou 
of  rule). 

N.  J. — Jackson  v.  Hooper,  76  N.  J. 
Eq.    592,    75    A    668.    27    LRANS    658 


For  later  eaaea.  davaiopmamts  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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r^ard  of  the  true  intereets  of  the  corporation  and 
its  other  atockholders.  So  contracts  tendin^f  to 
cause  stockholders  to  act  from  personal  intercut  in 
the  selection  of  corporate  officers,  rather  than  from 
«  consideration  of  the  intei-ests  of  the  entire  body 
of  stockholders,  are  void.**  This  rule  has  also  been 
extended  to  contracts  placing  stockholders  nnder  im- 
proper influences  in  determining  the  administrative 
actions  of  the  coiporation.**  But  agreements  be> 
tween  stockholders  looking  toward  the  control  of 
the  corporation  may  be  sustained  where  entered  into 
in  good  faith  and  for  purposes  not  detrimental  to 
the  interests  of  the  corporation  and  other  stock- 


holders;** and  it  is  not  illegal  for  persons  about 
to  form  a  corporation  to  agree  on  the  general  plan 
on  which  it  is  to  be  oi^anized  and  conducted,  so 
long  as  nothing  is  provided  for  inconsistent  with 
the  provisions  of  the  statutes,  or  immoral  in 
itself."  The  holders  of  all  the  stock  in  a  cor- 
poration have  the  right  to  contract  with  respect 
to  its  control**  So  an  agreement  by  all  of  the  stock- 
holders of  a  corporation  that  certain  persons  should 
be  elected  to  corporate  offices  for  a  period  of  yean 
is  valid.*"  Likewise  an  agreement  among  all  of  the 
stockholders  of  a  coiporation  that  in  the  event  of 
the  death  or  withdrawal  of  any  one  of  them  the 


Irev  70  N.  J.  Bq.  KB.  74  A  1S01. 

N.  T. — BIlBS  V.  Matteaon.  4B  N.  T. 
22;  Landes  v.  Hart,  131  App.  Dlv.  6, 
115  NYS  S37:  Flaherty  v.  Gary,  «2 
App.  Dlv.  116.  70  NY3  961  (aff  174 
N.  Y.  550  mem.  87  NE  1082  memj: 
Ifuoson  V.  Syracuse,  etc.,  R.  Co.,  19 
Hun  76:  Davison  v.  Seymour,  14  N.  Y. 
Super.  88. 

N.  C. — McDonald  v.  Baughton,  70 
N.  C.  893. 

Oh.— Thomas  v.  Matthews,  lis  NB 
«9. 

Okl. — McGuffln  v.  Coyle,  16  Okl. 
648.  85  P  964,  86  P  962,  6  LRANS  524. 

Or. — HoUaday  v.  Patterson,  5  Or. 
177. 

Pa. — KauSman  v.  Helper,  5  Pa. 
DlsL  620. 

Tex. — Withers  v.  Bdmonds,  26  Tex. 
Civ.  A  189,  62  SW  796. 

Wash. — Hampton  v.  Buchanan,  61 
Wash.  166,  98  P  374;  Reed  v.  John- 
son. 27  Wash.  48,  67  P  881.  67  LRA 
404. 

Wis. — Sauerherlng  v.  RueplnK,  137 
Wis.  407    119  NW  184. 

Can. — L&sell  v.  Hannah,  87  Can. 
8.  C  824. 

B.  C-^lAsell  V.  Thistle  Oold  Oo„ 
11  a  C.  466. 

[a]  niiuitratloas^— (1)  A  contract 
made  by  a  person  In  contemplation 
-of  becoming  an  officer  in  a  private 
corporation  and  controlling  a  major- 
ity of  its  stock  that  he  will  use  his 
Influence  to  retain  another  in  ofllce 
at  a  fixed  salary  is  void,  being  in- 
consistent with  the  duty  that  the 
promisor  as  an  officer  owes  to  the 
stockholders,  although  no  direct  pri-- 
Tate  gain  is  to  result  therefrom  to 
him.  West  v.  Camden,  185  U.  S.  507, 
10  set  838,  34  L.  ed.  264.  (2)  A 
provision  in  a  contract  between  a 
telegraph  company  eind  a  railroad 
company  to  the  effect  that  the  tele- 
graph company  will  transmit  the 
family,  private,  and  social  messages 
of  the  executive  officers  of  the  rail- 
road comiMiny  free  is  against  public 
policy  and  immoral  and  taints  the 
entire  contract,  so  that  a  court  of 
equity  will  not  enforce  It  or  grant 
any  relief  to  a  party  claiming  under 
It  Western  Union  Tel.  Co.  v.  Union 
Pac.  R.  Co.,  8  Fed.  1,  1  McCrary  418. 
(3)  An  agreement  between  stock- 
holders controlling  the  stock  of  a 
corporation  that  other  directors  shall 
act  as  nominal  directors  subservient 
to  such  parties'  will  is  Illegal  and 
csnnot  be  enforced  in  equity.  Jack- 
son V.  Hooper,  76  N.  J.  Bq.  692,  76 
A  568.  27  LRANS  668  [rev  76  N.  J. 
Eq.  185.  74  A  130].  (4)  A  contract 
whereby  an  officer  of  a  corporation 
agreed  for  compensation  to  assist 
others  to  g;ain  control  of  the  com- 
pany by  buying  in  stock  is  unen- 
forceable, being:  in  conflict  with  the 
duty  which  he  owed  stockholders  as 
an  officer.  Carlisle  v.  Smith,  234 
Fed.  759.  (6)  A  contract  made  with 
oflleers  of  a  railroad  company  acting 
In  their  individual  capacity  to  induce 
them  to  establish  the  line  of  the  road 
or  stations  at  a  given  point  for  the 
purpose  of  promoting  the  private  ad- 
vantage of  the  contracting  pcutles  is 
illegal.  Linder  v.  Carpenter.  62  III. 
309;  Peckliam  v.  Ijane.  81  Kan.  489, 
106  P  464.  26  LRANS  967.  19  AnnCaa 
369:  Berryman  v.  Cincinnati  Southern 
S.  CO.,  14  Bush  (Ky.)  765;  HoUaday 


V.  Patterson,  6  Or.  177:  Rsed  v.  John- 
son, 27  Wash.  42,  67  P  881,  57  LRA 
404.  See  Moody  v.  Kell.  235  Fed.  86, 
148  CCA  680  (holdins  that  a  contract 
by  which  an  officer  of  a  railroad  com- 

?any  undertakes  to  secure  the  looa- 
lon  of  the  line  of  road  and  of  a 
station  from  considerations  of  per- 
sonal proflt,  and  not  for  the  Interests 
of  stockholders  and  the  public  to  be 
served,  is  void  as  against  public  pol- 
icy: but  when  the  location  of  the  road 
and  of  a  station  had  previously  been 
definitely  fixed,  a  contract  ciy  an 
officer  to  secure  the  completion  of 
the  road  and  the  platting  of  a  town 
site  at  the  station  within  a  specified 
time  In  consideration  of  a  payment 
to  be  made  to  himself  by  the  owner 
of  adjoining  property  is  not  neces- 
sarily InvaUd  and  may  be  enforced 
against  the  other  party,  provided  he 
had  knowledge  of  the  fact  of  such 
previous  location,  and  that  It  did  not 
constitute  any  part  of  the  considera- 
tion for  his  promise).  (6)  A  con- 
tract by  the  president  and  directors 
of  a  railroad  company  for  the  pur- 
chase of  claims  against  the  comipany 
was  illegal  and  would  not  be  en- 
forced. McDonald  v.  Houghton,  70 
N.  C.  393.  (7)  An  agreement  by  the 
superintendent  and  general  manager 
of  a  mill  company  In  consideration 
of  fifty-one  thousand  dollars  to  use 
his  Influence  and  authority  to  secure 
the  removal  of  the  mill  to  anothet 
place  and  the  extension  of  its  logging 
road  to  that  place  was  illegal  and 
void.  Lum  V.  McBwen,  56  Minn.  278, 
67  NW  662.  (8)  A  promissory  note 
made  by  a  corporation,  payable  to  Its 
acting  trustees,  was  void.  Wilbur  v. 
Lynde,  49  Cal.  290.  19  AmB  645.  (9) 
A  contract  with  the  president  of  a 
national  bank  to  buy  shares  on  con- 
dition that  the  purchaser  be  made 
cashier  was  Illegal,  and  an  action  for 
breach  could  not  be  maintained 
against  the  jtresident.  Noel  v.  Drake. 
28  Kan.  266,  42  AmR  162. 

OWlgatloaa  of  dlrsctoi*  ■•  fldnola- 
tIm  see  Corporations  [10  Cyc  787  et 
seq]. 

89.  U.  S. — West  V.  Camden.  136 
U.  8.   507,  10  set  838.  34  L.   ed.    264. 

Oa. — Morel  v.  Hoge,  130  Oa.  625, 
61  SB  487,  16  LRANS  1136,  14  Ann 
Cas  985. 

111.— Teich  V.  Kaufman,  174  III.  A. 
306. 

Mass. — Woodruff  v.  Wentworth,  133 
Mass.  300;  Ouemsey  v.  Cook,  120 
Mass.  501. 

Mich. — Seymour  v.  Detroit  Copper, 
etc.,  Rolling  Mills.  56  Mich.  117,  22 
NW  317,  23  NW  186. 

Minn. — Dickson  v.  Kittson,  75 
Minn.  168.  77  NW  820,  74  AmSR  447. 

Mo. — ^Kitchen  v.  St.  Louis,  etc.  R. 
Co..  69, Mo.  224. 

N.  J. — Cone  v.  Russell,  48  N.  J.  Bq. 
208,  21  A  847. 

N.  T. — Flaherty  v.  Gary,  62  App. 
Dlv.  116,  70  NTS  951  [aff  174  N.  T. 
650  mem,  67  NB  1082  mem];  Fen- 
nessy  v.  Ross,  90  Hun  298.  86  NTS 
888  [aff  6  App.  Dlv.  342.  39  NTS 
3231;  FYemont  v.  Stone,  42  Barb.  169. 

N.  D.— QaKe  v.  Fisher,  6  N.  D.  297, 
65  NW  809,  31  LRA  557. 

Oh. — Jones  v.  Scudder,  13  Oh.  Dec. 
(Reprints    840,   2   Cine   Super.   178. 

Tex. — Withers  v.  Edmonds,  26  Tex. 
Civ.  A.  189,  62  SW  795. 


Waah. — Hampton  v.  Buchanan,  61 
Wash.  156,  98  P  374. 

[a]  ZlliiatrBtloii. — An  agreement 
between  two  factions  of  the  share- 
holders of  a  railroad  company  in- 
corporated -  by  the  secretary  of  state 
to  the  effect  that  one  faction  owning 
one  half  of  the  corporate  stock  shall 
have  the  right  indefinitely  to  name  a 
majority  of  the  directors  of  the  com- 
pany, and  thus  control  Its  affairs,  is 
against  public  policy  and  void.  Morel 
V.  Hoge,  130  Qa.  625.  61  SB  487,  16 
LRANS  1136,  14  AnnCas  985. 

[b]  Vtunlier  of  atocUudaeni  lai> 
aiatMlaL — The  rule  that  a  promoters' 
contract  which  gives  to  one  the  man- 
ag3ment  of  a  corporation  on  the  same 
terms  as  other  stockholders  Is  void 
because  deprlvlner  the  stockholders  of 
the  right  to  elect  their  trustees  Is 
not  changed  by  the  fact  that  tha 
stockholders  are  few.  Hampton  v. 
Buchanan,  61  Wash.  165,  98  P  374. 

63.  Peck  V.  Levinger,  6  Dak.  64, 
50  NW  481:  Marie  v.  aarrlson,  18 
AbbNCaa   (N.  Y.)  210. 

•4.  U.  S. — B/own  V.  Pacific  Mall 
SS.  Co.,  4  F.  Cas.  No.  8.026,  6  Blatchf. 
626. 

Ala.— Mobile,  etc.,  R.  Co.  v.  Nich- 
olas, 98  Ala.  98,  12  S  728, 

N.  Y.— Bonta  V.  Grldley,  77  App. 
Dlv.  38,  78  NTS  961;  Hey  v.  Dolphin, 
92  Hun  230,  36  NYS  627;  Havemeyer 
v.  Havemeyer,  43  N.  T.  Super.  606; 
Havemeyer  v.  Havemeyer,  46  N.  T. 
Super.  464  [aff  86  N.  Y.  6181.  See 
Barnes  v.  Brown,  80  N.  Y.  627  (hold- 
ing that  in  the  absence  of  fraudulent 
Intent  majority  stockholder  may 
transfer  the  control  of  a  corpora- 
tion). 

Oh. — Orifflth  V.  Jewett.  9  Oh.  Dec 
(Reprint)  627,  16  ClncLBul  419;  Mul- 
len V.  Gaffey,  6  Oh.  Dec.  (Reprint) 
108,  8  AmLReo  101. 

Bng. — Bolton  v.  Madden.  L.  R.  > 
Q.  B.  55. 

[a]  lUnatzattoa. — A  contract  where- 
by certain  stockholders  in  a  bank 
agreed  with  a  third  person  that  he 
should  be  elected  cashier,  and  con- 
tinued In  that  capacity  for  five  years, 
unless  he  sooner  resigned, — tie  to 
purchase  fifty  shares  of  its  stock,  and 
they  to  buy  It  back  from  him  when- 
ever he  ceased  to  be  cashier, — it  not 
appearingr  that  It  was  not  entered 
Into  in  good  faith  and  for  the  pur- 
pose of  promoting  the  interests  of 
the  bank,  was  not  void  as  against 
public  policy.  Bonta  v.  Grldley,  77 
App.  Dlv.  S3,  78  NYS  961. 

W.  Duckllet  V.  Harris,  209  N.  T. 
211,  102  NB  699;  Lorlllard  v.  Clyde, 
86  N.  T.   384. 

86.  Scruggs  V.  CottrlU,  67  App. 
Dlv.  583.  73  NTS  882. 

87.  Kantzler  v.  Benstnger,  214 
III.  689,  78  NB  874  [rev  112  111.  A. 
2931;  Peo.  v.  Llhme,  193  III.  A.  341 
[aff  269  III.  361,  109  NB  1061,  Ann 
Casl916B  959).  See  Jones  v.  Wil- 
liams, 13»  Mo.  1.  39  SW  486.  40  SW 
353,  61  AmSR  436.  37  LRA  682  (hold- 
ing that  a  contract  giving  the  right 
to  manage  a  newspaper  and  control 
Its  policy  for  five  years  to  a  person 
employed  as  editor  and  manager  is 
not  contrary  to  public  policy,  al- 
though it  is  part  of  an  agreement 
by  which  such  person  purchases  a 
large  quantity  of  stock  from  the  con- 
trolling shareholder,  if  the  agreement 
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otheta  should  have  tha  preferred  right  to  purchase 
his  stock  may  be  sustained;^  and  an  agreement  to 
buy  all  of  the  stock  of  a  corporation  and  to  manage 
it  in  a  particular  way  is  not  illegal  where  there  are 
no  third  persons  whose  rights  are  injuriously  Af- 
fected." The  validity  of  a  contract  vesting  in  tru»- 
tees  the  stock  control  of  a  corporation  depends 
on  the  character  of  the  trust  agreement  and  the 
statutory  requirements  as  to  the  control  and  man- 
agement of  the  corporation  in  the  particular  state 
wherein  the  question  arises.'"  While,  as  a  general 
rule,  the  separation  of  the  voting  power  of  the  stock 
from  the  beneficial  interest  therein  is  not  favored," 
and  contracts  having  such  effect  have  been  held  in- 
valid,''  according  to  other  authorities  they  may  be 
sustained,  unless  prohibited  by  statute,  where  there 
is  a  property  interest  to  conserve,  some  definite 
policy  in  the  interest  of  the  corporation  to  be  carried 
out,  some  beneficial  interest  of  the  stockholders  to 
be  served,  or  some  purpose  not  unlawful  of  an  ad- 
vantageous character  to  the  stockholders  to  be 
effectuated." 

[$  350]  (9)  Agreements  to  Waive  Fraad.  False 
and  fraudulent  representations  made  by  one  party 
to  a  contract,  by  which  the  other  party  is  induced 
to  enter  into  the  contract,  render  it  voidable  at  the 


election  of  the  defrauded  party;'*  and  a  stipulation 
in  such  a  contract  to  the  effect  that  the  false  and 
fraudulent  representations  by  which  the, one  party 
induced  the  other  to  enter  into  it  shall  not  affect  its 
validity  is  itself  of  no  validity.  The  law  will  not 
g^ive  effect  to  a  stipulation  intended  to  grant  immu- 
nity to  iniquity  and  fraud."  And  it  has  been  held 
that  a  provision  in  a  written  contract  signed  by  the 
purchaser  of  a  stock  of  goods,  stating  that  he  had 
fully  examined  the  goods  (which  was  untrue),  and 
that  he  accepted  the  same,  "waiving  all  claim  for 
damaged  goods,  shortages  and  prices,"  etc.,  eould 
not  avail  the  seller  as  an  estoppel  of  the  purchaser 
to  claim  damaged  for  fraudulent  representations 
made  in  the  sale,  where  the  contract  itself  was  pro- 
cured by  fraud  and  for  the  pnn>ose  of  protecting 
the  seller  against  such  an  action.'^ 

[i  351]  c.  Agreements  in  Violation  of  Statntes — 
(1)  la  QeneraL  Where  a  statute  expressly  declares 
that  certain  kinds  of  contracts  shall  be  void,  there  is 
then  no  doubt  of  the  legislative  intention,  and  an 
agreement  of  the  kind  voided  by  statute  is  unlawful. 
The  same  is  true  where  the  contract  is  in  violation 
of  a  statute,  although  not  therein  expressly  declared 
to  be  void. '  It  is  immaterial  whether  the  thii^ 
forbidden  is  malum  in  se  or  merely  malum  pro- 


was  approved  and  ratified  by  all  the 
stockholders). 

68.  De  la  Motte  v.  Northwestern 
Clearance  Co.,  126  Minn.  197,  14.8  NW 
47;  Scru^CTB  v.  CockrlU,  67  App.  Dlv. 
583,  73  NTS  882;  Fltzslmmons  v. 
Lindsay.  20E  Pa.  79,  64  A  488. 

ee.  Borland  v.  Prlndle,  144  Fed. 
71S. 

7a  Boyer  v.  Nesbltt,  227  Pa.  398, 
78  A  103.  138  AmSn  890. 

71.  Clowes  V.  Miller,  60  N.  J.  Bq. 
179,  47  A  84S;  Sheppard  v.  Rocking- 
ham Power  Co.,  150  NT  C.  776,  64  SB 
894;  Boyer  v.  Nesbltt,  227  Pa.  898,  76 
A  103,  136  AmSR  890. 

73.  Warren  v.  Plm,  66  N.  J.  Eq. 
353.  69  A  773;  Brldgers  v.  Tarboro 
First  Nat.  Bank.  162  N.  C.  293,  67 
SE  770.  31  L.RANS  1199;  Sheppard  v. 
Rockingham  Power  Co..  150  N.  C. 
776.   64   SE  894. 

73.  Boyer  v.  Nesbltt.  227  Pa.  398. 
76  A  103,  136  AmSR  890;  Carneele 
Trust  Co.  V.  Security  L.  Ins.  Co..  ill 
Va  1,  68  SE  412,  31  LRANS  1186,  21 
AnnCas  1287.  See  BrlKhtman  v. 
Bates.  175  Mass.  105,  65  NE  809 
(where  an  agreement  was  sustained 
under  which  stockholders  transferred 
their  stock  to  a  syndicate  under  an 
arrangement  by  which  It  was  to  be 
voted  for  a  fixed  period  for  directors 
to  be  named  by  a  committee  of  the 
subscribers  to  the  syndicate). 

▼otlsr  tmsta  g«anally  see  Cor- 
porations  [10   Cyc   841]. 

74.  See  supra  (  303. 

76.  Hofflin  V.  Moss,  67  Fed.  440, 
14  CCA  459;  Braxton  v.  Llddon,  49 
Fla.  280,  289.  38  S  717  [olt  Cyc]; 
Brid»rer  v.  Goldsmith,  143  N.  T.  424, 
38  NE  458;  Universal  Fashion  Co.  v. 
Skinner,  64  Hun  293.  19  NTS  62; 
Pearson  v.  Dublin,  [1907]  A.  C.  851. 

[a]  Bmukhi  for  role. — "A  mere  de- 
vice of  the  guilty  party  to  a  contract 
Intended  to  shield  himself  from  the 
results  of  his  own .  fraud,  practiced 
upon  the  other  party,  cannot  well  be 
elevated  to  the  dignity  and  Import- 
ance of  an  equitable  estoppel.  If  the 
clause  has  any  effect  whatever.  It 
must  be  as  a  promise  or  apreement 
on  the  part  of  the  plaintiff,  that  how- 
ever grossly  he  may  have  been  de- 
ceived and  defrauded  by  the  defend- 
ant, he  would  never  allege  it  against 
the  transection  or  complain  oT  It, 
but  would  forever  after  hold  his 
peace.  It  is  difficult  to  conceive  that 
such  a  clause  could  ever  be  suggested 
by  a  party  to  a  contract,  unless  there 
was  in  his  own  mind  at  least  a  lin- 
gering doubt  as  to  the  honesty  and 


Integrity  of  his  conduct.  .  .  . 
Public  policy  and  morality  are  both 
ignored  If  such  an  agreement  can  be 
«nven  effect  in  a  court  of  Justice. 
The  maxim  that  fraud  vitiates  every 
transaction  would  no  longer  be  the 
rule  but  the  exception.  It  could  be 
applied,  then  only  in  such  cases  ss 
the  guilty  party  neglected  to  pro- 
tect Jilmself  from  his  fraud  by 
means  of  such  a  stipulation.  Such 
a  principle  would  In  a  short  time 
break  down  every  barrier  which  the 
law  has  erected  against  fraudulent 
dealing."  Bridger  v.  Goldsmith,  143 
N.  T.  424,  428,  38  NE  468. 

76.  Strand  v.  Griffith,  «7  Fed.  854, 
M  CCA  444. 

77.  U.  S.— U.  S.  Bank  v.  Owens,  2 
Pet,  527,  7  L.  ed.  608;  Taenzer  v. 
Chicago,  etc.,  R.  Co..  191  Fed.  543,  112 
CCA  163  [certiorari  den  223  U.  S.  746 
mem,  32  SCt  633  mem,  56  ti.  ed.  640 
mem];  Robinson  v.  Mutual  Reserve 
L.  Ins.  Co.,  182  Fed.  850,  857  [afC  189 
Fed.  347,  ill  CCA  79,  and  clt  Cycl; 
The  Pioneer,  19  F.  Gas.  No.  11,177, 
Deady  72;  In  re  Pittock,  19  F.  Cas. 
No.   11,189,   2   Bawy.   416. 

Ala. — Greil  Bros.  Co.  v.  Mct>ain,  72 
S  410:  Ellis  V.  Bataon,  177  Ala.  313, 
58  S  193;  Cottonwood  v.  Austin,  168 
Ala.  117,  48  S  346;  Toungblood  v. 
Birmingham  Trust,  etc.,  Co.,  95  Ala. 
521,  12  S  579.  36  AmSR  246,  20  L,RA 
58;  Brooklyn  L,.  Ins.  Co.  v.  Bladsoe, 
62  Ala.  538;  Patten  v.  Gilmer,  42  Ala, 
648.  94  AmD  665;  Montgomery 
Branch  Bank  v.  Crocheron,  5  Ala.  250. 

Ark. — Eager  v.  Jonesboro,  etc..  Ex- 
press Co.,  103  Ark.  288,  147  SW  60, 
64  [clt  Cyc];  Lindsay  v.  Rottaken,  82 
Ark.  619. 

Cal. — Chateau  v.  Slngla  114  Cal. 
91,  45  P  1016,  65  AmSR  63,  33  LRA 
750;  Kreamer  v.  Earl,  91  Cal.  112; 
Morgan  v.  Menzles,  60  Cal.  341:  King 
v.  Johnson.  30  Cal.  A.  63,  157  P  631; 
Jacks  V.  Taylor,  24  Cal.  A.  667,  142  P 
121. 

Colo. — Hoyt  V.  Macon,  2  Colo.  602. 

Conn. — Funk  v.  Galllvan,  49  Conn. 
124,  44  AmR  210;  Preston  v.  Bacon, 
4  Conn.  471. 

Oa. — Raleigh,  etc.,  R.  Co.  v.  Swan- 
son^  102  Ga.  754,  28  SE  601,  39  LRA 
275;  Hill  v.  Mitchell,  25  Ga.  704;  Per- 
sons V.  Jones.  12  Ga.  371,  58  AmD 
476. 

111.— IJcNulta  V.  Com  Belt  Bank, 
164  111.  427,  45  NE  954.  66  AmSR 
203;  Poss  V.  Cummings,  149  111.  353, 
36  NE  653;  Penn  v.  Bornman.  102  111. 
523;  Linn  v.  State  Bank,  2  111.  87.  26 
AmD  71;  Karen  v.  Bartholomae,  etc., 


Brewlijg,  etc..  Co.,  195  111.  A.  tl; 
Swing  v.  Sllgo  Furnace  Co..  183  111. 
A.  217;  Peo.  v.  Board  of  Supra..  122 
111.  A.  40. 

Ind. — Case  v.  Johnson,  91  Ind.  477; 
Daniels  v.  Barney.  22  Ind.  207;  SIter 
V.  Sheets.  7  Ind.  132;  Skelton  v.  Bliss. 
7  Ind.  77;  State  Bank  v.  Coqulllard. 
6  Ind.  232;  Naglebaugh  v.  Harder. 
etc..  Coal  MIn.  Co.,  21  Ind.  A.  551,  61 
NE  427. 

Iowa. — State  v.  Coming  State  Sav. 
Bank,  186  Iowa  78.  118  NW  600;  Dil- 
lon v.  Allen,  46  Iowa  299.  26  AmR 
145;  Watrous  v.  Blair,  8S  Iowa  58; 
Pike  V.  King,  16  Iowa  49. 

Kan. — State  v.  Wilson.  73  Kan.  334. 
361,  80  P  639,  84  P  737,  117  AmSR 
479  [clt  Cycl;  Plnney  v.  Concordia 
First  Nat.  Bank,  68  Kan.  223,  7S  P 
119,  1  AnnCas  331;  Mason  v.  McLeod. 
57  Kan.  105,  46  P  76,  67  AmSR  S27. 
41  LRA  548;  Jones  v.  Blacklldge.  » 
Kan.  562,  12  AmR  603;  Bennis  v, 
Becker,  1  Kan.  226. 

Ky.^ — Chesapeake,  etc.,  R.  Co.  v. 
Peed.  155  Ky.  696,  160  SW  472.  Ann 
Casl915C  460:  Wright  v.  Gardner.  98 
Ky.  464,  33  SW  622,  35  SW  1116.  17 
KyL  1345;  Bull  v.  Harragran.  17  B. 
Mon.  349;  Gray  v.  Roberta  2  A.  K. 
Marsh.  208,  12  AmD  383;  Morton  v. 
Fletcher,  2  A.  K.  Marsh.  137,  12  AmD 
366. 

La.— Kelly  v.  Kelly,  131  t.a.  1024. 
60  S  671;  Ackerman  v.  Lamer,  lit 
La.  101,  40  S  581;  Louisiana  State 
Bank  v.  Orleans  Nav.  Co.,  3  La.  Ann. 
294;   Cotton  v.  Brlen,   6   Rob.    115. 

Me. — Collins  v.   Lewlston.    107    Me. 

220,  77  A  834;  Buxton  v.  Hamblen.  32 
Me.  448. 

Md. — Schaun  v.  Brandt.  116  Md. 
560,  82  A  551;  Miller  v.  Cosmic  Ce- 
ment, etc.,  Co.,  109  Md.  11.  17,  71  A 
91   (clt  Cyc]. 

.  Mass. — Levy  v.  Qowdy,  2  Allen 
320:  Miller  v.  Post,  1  Allen  484. 

Mich. — Simmer  v.  Cutter,  160  NW 
605;  Kennedy  v.  Stlmmlng.  159  NW 
374;  Cashln  v.  Pllter,  168  Mich.  S8S, 
134  NW  482,  AnnCasl918C  697:  Shat- 
tuck  v,  Watson,  164  Mich.  167,  129 
NW  196;  Cobbs  v.  Hixson,  76  Mich. 
260,  42  NW  818,  4  LRA  682. 

Minn. — Leuthold  v.  Stickney.  116 
Minn.  299.  133  NW  856.  39  LRANS 
231,  AnnCa8l918B  406;  Buckley  v. 
Humason,  60  Minn.  195,  52  NW  385. 
36  AmSR  637,  16  LRA  423. 

MIsa — Bowdre  v.  Carter,   64   Miss. 

221,  1  S  162. 

Mo. — Cherokee  Strip  Live  Stock 
Assoc,  v.  Cass  Land,  etc.,  Co..  138 
Mo.    894,    40    SW    107;    Downing   v. 
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hibitom."  A  statute  prohibiting  the  making  of  eon- 
tracts,  except  in  a  certain  nrianner,  ipso  facto  makes 
them  void  if  made  in  any  other  way.'* 

UnconstitatiGnal  law  aathoiiang  contract  in  vio- 
lation of  general  law.  A  contract  in  violation  of  the 
general  laws  of  the  state  has  been  held  illegal,  al- 
though such  contract  was  authorized  by  a  special 
act,  where  such  special  act  was  unconstitutional.*" 


[$  352]  (2)  Statatea  Merely  Imposing  a  Penalty. 
Frequently  a  statute  imposes  a  penalty  on  the  doing 
of  an  act  without  either  prohibiting  it  or  expressly 
declaring  it  illegal  or  void.  In  cases  of  this  kind  the 
decisions  of  the  courts  are  not  in  harmony.  The 
generally  announced  rule  is  that  an  agreement 
founded  on  or  for  the  doing  of  such  penalized  act 
is  void.'^    In  accordance  with  the  view  of  Lord  Holt 


Ringer.  7  Mo.  S8E;  Blair  Horse,  etc.. 
Co.  V.  Hatfield.  176  Mo.  A.  29«.  162 
SW  319;  PulltBer  Pub.  Co.  v.  Mo- 
Nlchols.  170  Mo.  A.  709,  163  SW  662: 
Tandy  v.  Elmore  Cooper  Live  Stock 
Commn.  Co.,  118  Mo.  A.  409,  87  SW 
(14. 

Uont.^.GIass  v.  Basin,  etc.,  Mln. 
Co_  SI  Mont.  21,  77  P  802. 

Nebr. — Oug  Bzch.  Bank  v.  Clay 
Center  State  Bank,  1B9  NW  409; 
Stanser  v.  Gather,  86  Nebr.  805.  123 
NW  316.  124  NW  102;  Stora  v.  Fln- 
klPBteln.  46  Nebr.  677,  65  NW  195,  8U 
LRA  644. 

N.  H. — Adams  v.  Hackett,  2T  N.  H. 
289,   59  AmD  876. 

N.  J. — Sharp  v.  Teesc.  9  N.  J.  L. 
852,  17  AmD  479;  Volney  v.  Nixon, 
C8  N.  J.  Kq.  605,  60  A  189;  Brooks  v. 
Cooper,  60  N.  J.  Eq.  761.  26  A  978, 
33  AmSR  793,   21  LRA  617. 

N.  M.— Third  Nat.  Exch.  Bank  v. 
Smith,  17  N.  M.  188,  125  P  682. 

N.  T. — ^Wadsworth  y.  Iiivlngston 
County,  217  N.  Y.  484,  112  NE  181; 
Hart  V.  City  Theaters  Co.,  216  N.  T. 
322,  109  NE  497:  Foley  v.  Speir,  100 
N.  T.  652,  3  NE  477:  Woodworth  v. 
Bennett.  43  N.  Y.  273,  3  AmR  708; 
Swing  V.  Dayton,  124  App.  DIv.  68, 
108  NTS  156  [air  198  N.  Y.  503  mem, 
89  NE  1113  mem]:  Smith  v.  Albany, 
7  Lans.  14  taff  61  N.  Y.  444]:  Barton 
V.  Port  Jackson,  etc.,  Plank  Road 
Co.,  17  Barb.  897;  Beman  v.  Tugnot, 
1  N.  Y.  Super.  163;  Bell  v.  Quln,  4 
N.  Y.  Super.  146.;  Best  v.  Bauder,  29 
HowPr  489;  Walker  v.  Jackson,  7 
Hill  387;  Ernst  v.  Terminal  Clearing 
House  Assoc.,  86  Misc.  296,  149  NVS 
181;  Fttxslmmona  v.  Athletic  Commn., 
146  NTS  117  [aff  162  App.  Dlv.  904 
mem,  147  NYS  Ull  meml- 

N.  C. — Standard  Fashion  Co.  v. 
Grant,  165  N.  C.  458,  81  SE  606;  Se- 
curity Life,  etc.,  Co.  v.  Costner,  149 
N.  C.  293,  68  SB  304;  Edwards  v. 
GoIdstKiro,  141  N.  C.  60.  58  SE  652,  4 
LRANS  689,  8  AnnCas  479:  Covlngr- 
ton  T.  ThreadKlU,  88  N.  C.  186;  Flem- 
ing V.  Burgin,  37  N.  C.  584. 

N.  D.— Wald  V.  Wheelon,  27  N.  D. 
624,  147  NW  402. 

Oh. — State  v.  Buttles,  1  Oh.  I>ec. 
(Reprint)  520,  10  WestLJ  309. 

Pa. — Fowler  v.  Scully,  72  Pa.  456, 
13  AmR  699;  Seidenbcnder  v.  Charles, 
4  Serg.  &  R.  151,  8  AmD  682;  Biddis 
r.  James,  6  Binn.  321,-6  AmD  466; 
Mitchell  V.  Smith,  1  Binn.  110,  2 
AmD  417;  Maybln  v.  Coulon,  4  Dall. 
298.  1  L.  ed.  841;  Ellis  v.  Anderson,  20 
Pa.  Dist  485;  Siauitable  Trust  Co.  v. 
Murphy,  20  Pa.  Dist.  861;  Vandegrift 
T.  Vandergrift,  86  Pa.  Co.  889:  Weed 
V.  Cunning,  23  Ps.  Co.  27;  Peet  v. 
Knight,  2  Pa.  Co.  446. 

Philippine. — Peres  v.  Herrans,  7 
Philippine  693. 

8.  C. — McConnell  v.  Kitchens,  20 
S.  C.  430,  47  AmR  845. 

S.  D. — Atlas  Lumber  Co.  v.  Rosen- 
berger,  161  NW  832;  Norbeck,  etc.. 
Co.  V.  State,  32  S.  D.  189,  142  NW 
847.  AnnCasl9ieA  229. 

Tenn. — Harris  v.  Parker,  108  Tenn. 
29,  64  SW  1087;  Snoddy  v.' American 
Nat.  Bank,  88  Tenn.  B7S.  18  SW  127, 
17  AmSR  918.  7  LRA  705;  Ohio  L. 
Ins.,  etc.,  Co.  V.  Merchants'  Ins.,  etc., 
Co.,  11  Humphr.  1,  63  AmD  742; 
Johnson  v.  Cooper,  2  Yerg.  624,  24 
AmD  502. 

Tex. — Republic  Trust  Co.  v.  Tay- 
lor. (Civ.  A.)  184  SW  772;  Punk- 
houser  v.  Capps,  (Civ.  A.)  174  SW 
897:  Robyv.  Carter,  <  Tex.  Civ.  A. 
295.  25  SW  725. 

Vt. — Rutland  Bank  v.  Parsons.  21 
Vt.  199;  Territt  v.  Bartlett,  21  Vt. 
184. 

W.  Va. — ^Bunch  y.  Short,  90  SE810: 
Capehart  v.  Rankin.  3  W.  Va.  571.  lOO 


mR  B05. 

Eng. — Farmers'      Mart,  Ltd.      v. 

line.     [1915]   'a.     C.     106;  Wild    v. 

ucker,   [1914]   3  K.  B.   36;  Smith  v. 


AmD  779. 

Wis. — Menominee  River  Boom  Co. 
V.  Augustus  Spies  Lumber,  etc..  Co., 
147  Wis.  559.  132  NW  1118;  Urwan  v. 
Northwestern  Nat.  L.  Ins.  Co.,  125 
Wis.  349,  369,  108  NW  1102  [clt  Cycl; 
Melohoir  v.  McCarty,  81  Wis.  262,  11 
AmR  806 

En 
Mi 

Tucker.    ,_        , _ 

Llndo,  4  C.  B.  N.  S.  396,  93  ECL  395 
140  Reprint  1138;  Taylor  v.  Crowland 
Gas.  etc..  Co.,  10  Exch.  293,  156  Re- 
print 455;  Swan  v.  Bank  of  Scotland, 
I  Mont.  &  A.  666.  See  Helps  v. 
nienister.  8  B.  &  C.  558.  16  ECL  274, 
108  Reprint  1148;  Smith's  Adv. 
Agency  v.  Leeds  Laboratory  Co,.  26 
T.  L.  R.  836  (holding  that  a  con- 
tract to  advertise  a  limerick  com- 
petition constituted  a  lottery). 

Can. — Brown  v.  More,  32  Can.  S. 
C'  93 

Altiu — Abbott  V.  Rldgeway  Park,  8 
Alta.  L.  314:  Vellleux  v.  Boulevard 
Heights.  8  Alta.  L.  16. 

Man. — Hooper  v.  Coombs,  6  Han. 
65:  Cummings  v.  Cummlngs,  24  Can 
L'TOccNotes   406. 

N.  S. — CashoD  T.  Kaulbach,  46  N. 
S.    289. 

Ont. — Montgomery  v.  Ryan,  9  Ont 
WR  672. 

Que. — Morel  v.  Morel,  19  Que. 
Super.  123. 

See  Parish  v.  McGowan,  39  App. 
(D.  C.)  184  (contract  to  assign  claim 
against  United  States). 

78.  See  supra   {    341. 

79.  Urwan  v.  Northwestern  Nat. 
L.  Ins.  Co.,  125  Wis.  349,  359,  103 
NW  1102  [quot  Cyc];  ^tna  Ins.  Co. 
v'.  Harvey,   11  Wis.  394. 

80.  Houston  County  v.  KlUen,  76 
Ga.  826. 

n.  U.  S. — Powhatan  Steamboat 
Co.  ▼.  Appomatox  R.  Co.,  24  How. 
247,  16  L.  ed.  682  [rev  19  F.  Cas. 
No.  11,383];  Groves  v.  Slaughter,  15 
Pet.  449.  10  L.  ed.  800;  U.  S.  Bank 
v.  Owens,  2  Pet.  527,  7  L.  ed.  608; 
Armstrong  v.  Toler,  11  Wheat.  268, 
6  L.  ed.  468;  Reichardt  V.  Hill,  236 
Fed.  817,  150  CCA  79;  Swann  v. 
Swann,  21  Fed.  299;  The  Pioneer,  19 
F.  Cas.   No.   11,177,  Deady   72. 

Ala. — Woods  v.  Armstrong,  64  Ala. 
150,  26  AmR  671;  Milton  v.  Haden, 
32  Ala.  30.  70  AmD  523;  Gunter  v. 
Lackey,  30  Ala.  591;  Stanley  v.  Nel- 
son, 28  Ala.  514;  Saltmarsh  v.  Tut- 
hill,  13  Ala.  390;  Dodson  v.  Harris, 
10  Ala.  666:  Shtppey  v.  Eastman,  9 
Ala.  198;  O'Donnell  v.  Sweeney,  5 
Ala.  467,  39  AmD  336. 

Ark. — Compaglonette  v.  McArmlck, 
91  Ark.  69,  120  SW  400;  Martin  ▼. 
Hodge,  47  Ark.  378,  1  SW  694,  58 
AmR  763:  Tucker  v.  West,  29  Ark. 
386. 

Conn. — Punk  v.  Gallivan,  49  (3onn. 
124.  44  AniR  210. 

Del. — Cook  V.  Pierce,   7  Del.  499. 

Ga. — Kleckley  v.  Leyden,  63  Ga. 
215;  Taliaferro  v.  Moftert,  54  Ga.  150. 

Ind. — Moorehouse  v.  Kukalman, 
177  Ind.  471,  96  NE  600;  Sandage  v. 
Studebaker  Bros.  Mfg.  Co.,  142  Ind. 
148,  41  NE  880,  51  AmSR  166.  34 
LRA  363:  Walter  A.  Wood  Mowing, 
etc.,  Mach.  Co.  v.  Caldwell,  64  Ind. 
270,  23  AmR  641;  New  England  P., 
etc.,  Ins.  Co.  V.  Robinson.  26  Ind. 
536;  Deming  v.  State,  23  Ind.  416; 
SIter  V.  Sheets,  7  Ind.  132;  Skelton 
V.  Bliss,  7  Ind.  77;  Madison  Ins.  Co. 
V.  Forsythe,  2  Ind.  483;  Plpecreek 
School  Tp.  V.  Hawkins.  49  Ind.  A. 
695,  97  NE  938;  Beecher  v.  Peru 
Trust  Co.,   49  Ind.  A.   184,  97  NE  23. 

Ind.  T. — Poplin  v.  Clausen,  1  Ind. 
T.  157,  38  SW  974. 


Iowa. — Dillon  v.  Allen,  46  Iowa 
299,  26  AmR  145;  Pangborn  v.  West- 
lake,  36  Iowa  546;  Pike  v.  Klng^  16 
Iowa  49;  Bacon  v.  Lee,  4  Iowa  490. 

Kan. — Pinney  v.  Concordia  First 
Nat.  Bank.  68  Kan.  223,  75  P  119.  1 
AnnCas  381;  Smith  v.  Robertson,  106 
Ky.  472.  50  SW  862,  20  KyL  1959,  4S 
LRA  510;  Vanmeter  v.  spurrier^  94 
Ky.  22.  21  SW  337,  14  KyL  684; 
Murphy  v.  Simpson,  14  B.  Mon.   419. 

Me. — Randall  v.  Tuell.  89  Me.  44?; 
36  A  910.  39  LRA  143;  Durgln  v. 
Dyer,  68  Me.  143;  Pickard  v.  Baglev, 
46  Me.  200:  Buxton  v.  Hamblen,  ii 
Me.  448;  Ellsworth  v.  Mitchell,  81 
Me.  247. 

Md.— Hall  V.  Mullin,  6  Harr.  A  I. 
190. 

Mass. — Eastern  Expanded  Metal 
C<J.  V.  Webb  Granite,  etc.,  Co.,  198 
Mass.  35$,  81  NE  251,  11  AnnCas 
631;  Nourse  v.  Pope,  18  Allen  87; 
Miller  V.  Post,  1  Allen  484;  Hervey 
V.  Moseley,  7  Gray  479,  66  AmD  616; 
Gregg  V.  Wyman.  4  Cush.  322;  PattM 
V.  Greely,  13  Mete.  284:  Robeson  v. 
French,  12  Mete.  24,  46  AmD  23<; 
AUen  V.  Hawks,  13  Pick.  79;  Wheeler 
V.  Russell,  17  Mass.  268;  Russell  v. 
De  Grand,  16  MassL  85;  Farrar  v< 
Barton,  5  Mass.  895;  Bayley  v.  Taber, 

5  Mass.    286.    4   AmD  57. 

Minn. — Ingersoll  v.  Randall,  14 
Minn.  400;  Solomon  v.  Dresohler,  4 
Minn.  278. 

Miss. — Pollard  v.  Phoenix  Ins.  Co., 
63  Miss.  244,  66  AmR  806. 

Mo. — Downing  V.  Ringer,  7  Mo. 
685.  -,    •' 

N.  H. — Albertson  v.  Shenton,  98  A 
616;  Edeerly  v.  Hale,  71  N.  H.  13|, 
51  A  679;  Jones  v.  Surprise,  64  N.  H, 
243,  9  A  384;  Doe  v.  Burnham,  31  N. 
H.  426;  Coburn  v.  Odell,  30  N.  H. 
640;  Brackett  v.  Hoyt,  29  N.  H.  264; 
Williams  V.  Tapptui.  23  N.  H.  385; 
Lewis  y.  Welch,  14  N.  H.  294;  Pray 
V.  Burbank,.  10  N.  H.-377;  Carleto» 
V.  Whltcher,  5  N.  H.  196;  Roby  v. 
West,  4  N.  H.  285,  17  AmD  428. 

N.  J. — Sharp  v.  Teeae,  9  N.  J.  L. 
362,  17  AmD  479. 

N.  Y. — Smith  v.- Albany,  7  .Laos. 
14  [atr  61  N.  Y.  4441;  Bell  v.  Quln, 
4  N.  Y.  Super.  146;  Swords  v.  Ow«?t 
43  HowPr  176;  Best  v.  Bauder,  >29 
HowPr  489;  Ferdon  v.  Cunninghajn, 
20  HowPr  154;  Griffith  v.  WellsTa 
Den.    226;    Pennington   y.   Townssad, 

7  Wend.  276:  Hallett  v.  Novion,  .14 
Johns.  273. 

N.  G. — Covington  v.  Threadgill,  88 
N.'C.  186. 

Oh. — Bloom  V.  Richards,  2  Oh.  St« 
387. 

Pa. — Waugh  v.   Beck.  114  Pa.  42a, 

6  A  923,  60  AmR  354;  Johnson  v. 
Hulings,  103  Pa.  498,  49  AmR  131: 
Thome  v.  Travellers'  Ins.  Co.,  TO 
Pa.  15,  21  AmR  89;  Holt  v.  Green, 
73  Pa.  198,  13  AmR  737;  FoWler  v. 
Scully,  72  Pa.  456,  18  AmR  699; 
Columbia  Bank,  etc.,  Co.  v.  HaldAli 
man,  7  Watts  &  S.  233,  42  AmD  229| 
Hibernia  Tump.  Road  v.  Henderson, 

8  Serg.  &  R.  219,  11  AmD  593;  Seid- 
•nbender  v.  Charles,  4  Serg.  &  R.  161, 
8  AmD  682;  Biddis  v.  James,  6  Binn. 
321,  6  AmD  466;  Mitchell  v.  Smith, 
1  Binn.  110,  12  AihD  417;  Maybln  vj 
Coulon,  4  Dall.  298.  1  L.  ed.  841-; 
Mitchell  V.  Smith,  4  Dall.  269,  1  L. 
ed.  829;  Atherton  v.  Wllke^-Barro, 
3  Kulp  402;  Luts  V.  Weldner,  1 
Woodw.  428. 

R.  I. — Blrkett  v.  Chatterton,  13 
R.  I.  299,  43  AmR  30. 

S.  C. — McConnell  v.  Kitchens,  20 
S.  C.  480.  47  AmR  845;  Harrison  y. 
Berkley,  32  S.  C.  L.  526.  47  AmD 
678. 

Tenn. — Wetmore  v.  Brian,  3  Head 
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in  an  old  case:  "Every  eontrsot  made  for  or  abont 
any  matter  or  thing  whieh  is  prohibited  and  made 
unlawful  by  any  statute,  is  a  void  contract,  tho '  the 
statute  itself  doth  not  mention  that  it  shall  be  so, 
bat  only  inflicts  a  penalty  on  the  offender,  because 
a  penalty  implies  a  prolubition,  tho'  there  are  no 
prohibitory  words  in  the  Btatnte."**  As  a  qnalifi- 
eation  of  this  rule  it  is  stated  that,  if  the  penalty  is 
imposed  for  the  protection  of  the  revenue,  it  may  be 
presumed  that  the  legislature  only  desired  to  make 
it  expensive  to  the  parties  in  proportion  as  it  is  un- 

Tt>;  Parks  v.  McKangr,  <  Head  297: 
Ohto  L.  Ins.,  etc.,  Co.  v.  Merchants' 
Ins.,  etc.,  Co.,  11  Humphr.  1,  63  AmD 
742;  Hale  v.  Henderson,  4  Humphr. 
199.  * 

Utah. — Short  v.  Bullion-Beck,  etc., 
Min.  Co.,  20  Utah  20.  67  P  720,  45 
LRA  60S. 

Vt. — Bancroft  v.  Dumaa,  21  Vt. 
456;  Rutland  Bank  v.  Parsons,  21 
Vt.  199;  Territt  v.  BarUett.  21  Vt. 
184;  Spaldln?  v.  Prestori.  21  Vt.  9. 
60  AmD  68;  Elklns  v.  Parkhurst,  17 
Vt.   106;   Lyon   v.  Strong,   6   Vt.    219. 

Va. — NIemeyer  v.  Wright,  76  Va. 
289,  40  AmR  720:  Mlddleton  v.  Ar- 
nolds. 13  Oratt.  (54  Va.)  489;  Wil- 
son V.  Spencer,  1  Rand.  (22  Va.)  76, 
10  AmD  491. 

Wash.— Miller  v.  Union  Mill  Co., 
46    Wash.     199,    208,    88    P    180    [cit 

Wia — MUler  v.  Larson,  19  Wis. 
463;  .Stna  Ins.  Co.  v.  Harvey,  11 
Wis,    394. 

Bng. — In  re  Cork,  etc.,  R.  Co.,  L. 
R.    4    Ch.    748;    Porster   v.    Taylor,    6 

B.  ft  Ad.  887,  27  BCL  374.  110  Re- 
print 1019;  DeBesnia  v.  Armistead, 
10  Blng.  107.  26  BCL  68,  181  Reprint 
84S:  Fergusson  y.  Norman,  6  Blng. 
N.     Caa     76.     85     BCL     61.     132     Re- 

rint  1034:  Wehb  v.  Prltchett,  1  B. 
P.  263.  126  Reprint  895;  Parkin  v. 
Dick.  2  Campb.  221;  Law  v.  Hodgson, 
t  Campb.  147;  BarUett  v.  Vlnor, 
earth.  262,  90  Reprint  760:  Cundell  v. 
Dawson,  4  C.  B.  376,  56  BCL  876.  136 
Reprint  652;  Swan  t.  Bank  of  Scot- 
land, Deac.  746,  38  BCL  886-  D'AUex 
▼.  Jones,  2  Jur.  N.  8.  979;  Houstoun 
v.  Mills,  1  M.  &  Rob.  826;  Cope  v. 
Rowlands,  2  M.  &  W.  149,  150  Re- 
print 707;  Drury  v.  Defontalne,  1 
TaMint.  181,  127  Reprint  781. 

Can. — Brown  v.   Moore,   82   Can   8. 

C.  98. 
Han. — Macdonald     v.     Carrlgal,     9 

Man.  284;  Manitoba  Bleetrio,  etc, 
CD.  V,  Oerrie,  4  Man,  210. 

N.  S. — ^Doran  v.  Chambers,  20  N.  S. 
809. 

Que. — ^Macdonald  v.  Rlordan,  8 
Me.  Q.  B.  666   [app  d(sm   80  Can.  8 

'fa]  JkjniUMMamm  of  naa<— (1) 
Where  a  statute  enacted  that  If  any 
person  should  run.  or  knowingly 
parmit  his  grain  to  be  threshed  by, 
a  threshing  machine,  the  rods, 
knuckle  joints,  and  Jacks  of  which 
should  not  be  boxed,  he  should  be 
deemed  guilty  of,  and  punished  as 
for,  misdemeanor,  it  was  held 
that  one  who  rendered  service  in 
Uireshing  the  grain  of  another  with 
a  machine  not  boxed  in  conformity 
with  the  statute  could  not  recover 
therefor.  Dillon  v.  Allen.  46  Iowa 
299,  26  AmR  145.  To  same  elTect 
Hill  v.  Bell,  29  III.  A.  186:  Heustis 
V.  Kennedy,  23  111.  A.  42;  Wadleigh 
V.  Develllng,  1  III.  A.  696;  IngersoU 
V.  Randall,  14  Minn.  400.  (2)  Where 
a  statute  prohibited,  under  a  penalty, 
the  sale  of  town  lots,  prior  to  the 
making  out  and  filing  with  the  re- 
corder the  map  or  plat  thereof.  It 
was  held  in  Missouri  that  the  sale 
of  a  lt>t  before  this  was  done  was 
void.  Downing  v.  Ringer,  7  Mo.  685. 
Contra  Pangbom  v.  Westlake,  36 
Iowa  646;  Watroua  v.  Blair,  32  Iowa 
68;  Bemls  v.  Becker,  1  Kan.  226; 
Strong  V.  Darling.  9  Oh.  201.  (3)  A 
•ontract  of  service  by  a  minor.  In 
violation  of  a  statute  prohibiting  the 


employment  of  a  certain  class  of 
minors  in  manufacturing  establish- 
ments. Is  void.  BIrkett  v.  Chatter- 
ton,  IS  R.  I.  299.  43  A  30.  (4)  An 
agreement  to  work  more  than  eight 
hours  a  day  in  violation  of  an  eight- 
hour  statute  has  been  held  void. 
Short  V.  Bullion-Beck,  etc.,  Min.  Co., 
20  Utah  20.  67  P  720,  45  LRA  603. 
(6)  A  contract  by  an  express  com- 
pany in  violation  of  the  mall  laws 
of  the  United  States  Is  void.  Hill 
V.  Mitchell,  25  Ga.  704.  (6)  A  par- 
tial assignment  of  a  United  States 
mall  contract  Is  void,  being  Illegal 
under  the  laws  of  the  United  States 
and  the  post-ofllce  regulations.  Nix 
V.  Bell,  66  Oa.  664.  (7)  There  is  no 
Illegality  in  an  agreement  by  which 
a  mall  contractor  employs  other  par- 
ties to  execute  the  contract  on  his 
part.  Gordon  v.  Dalby,  30  Iowa  228; 
Wilson  V.  Beach,  11  KyL  1001.  (8) 
A  statute  making  It  a  misdemeanor 
to  transact  business  under  a  fic- 
titious name  without  filing  with  the 
county  clerk  a  certificate  does  not 
prevent  one  doing  business  under  a 
name  not  his  own,  without  having 
filed  the  certificate,  from  recovering 
on  an  executed  contract.  Rutkowsky 
V.  Bona,  77  N.  J.  L.  724,  73  A  602. 
(9)  A  statute  prohibiting  the  killing 
of  certain  game  at  certain  times  of 
the  year  and  making  it  a  misde- 
meanor for  any  person  to  have  In  his 
possession  any  of  the  game  specified 
during  the  closed  season  renders  il- 
legal a  contract  involving  a  violation 
thereof.  Haggerty  v.  St.  l«uls  lee 
Mfg.  Co.,  .143  Mo.  288,  44  SW  1114 
(holding  that,  where  a  person  em- 
ployed another  to  store,  during  the 
closed  season,  game  of  this  kind, 
which  he  had  on  hand  at  the  com- 
mencement of  such  season.  Intend- 
ing to  withdraw  It  when  the  open 
season  returned,  the  contract  to  pre- 
serve the  same  and  to  restore  It  was 
void,  and  no  recovery  could  be  had 
for  its  breach).  (10)  Where  a  stat- 
ute makes  It  a  misdemeanor  to  Issue 
brass  checks  to  an  employee  In  pay- 
ment for  labor,  a  purchaser  of  such 
checks  cannot  make  them  the  basis 
of  an  action  against  the  employer 
Issuing  them.  Naglebaugh  v.  Har- 
der, eta.  Coal  Min.  Co.,  (Ind.)  61 
NB  427. 

ladlvlAnal  «••  of  trm  name  see 
Partnership  [80  Cyc  402]. 

Xarrlan  eonttaota  see  Marriage 
[26  Cyc  8401. 

sa.  Bartlett  v.  Vlnor,  Carth.  261, 
262,  90  Reprint  760. 

83.  Ala. — Sunflower  Lumber  Co. 
V.  Turner  Supply  Co.,  158  Ala.  191, 
48  S  610,  132  AmSR  20;  Alford  V. 
Creagh,  7  Ala.  A.  868,  62  S'254;  Oann 
V.  Long,  2  Ala.  A.  274.  56  S  606. 

Cal. — Wood  V.  Krepps,  168  Cal. 
382,  143  P  691;  Babcock  v.  Goodrich, 
47  CaL   488 

Ky. — Llndsey  v.  Rutherford,  17  B. 
Mon.   245. 

Md. — Walker  v.  Baldwin,  108  Md. 
352.    355.   63   A   362    [quot  Cyc]. 

Mass. — Lamed  v.  Andrews,  106 
Mass.  435.  8  AmR  346. 

Minn. — BlsbCe  v.  McAUen,  39  Minn. 
143,  39  NW  299;  Solomon  v.  Dresch- 
ler.   4  Minn.   278. 

Miss. — Young  V.  State  L.  Ins.  Co.. 
91  Miss.  710,  715,  45  S  706  jclt  Cyc]. 

Nev. — Mandelbaum  v.  uregovick, 
17  Nev.  89.  28  P  121,  46  AmR  438. 

N.  H. — ^Albertson  y.  Shenton,  98  A. 


profitable  to  the  revenue,  and  that  their  eontraets 
are  not  void."  And  it  would  seem  that  in  all  cases 
the  true  rule  is  that  the  question  is  one*  of  l^islative 
intent,  and  the  courts  will  look  to  the  language  of 
the  statute,  the  subject  matter  of  it,  the  wrong  or 
evil  which  it  seeks  to  r«nedy  or  prevent,  and  the 
purpose  sought  to  be  accomplished  in  its  enactment; 
and  if  from  all  these  it  is  manifest  that  it  was  not 
intended  to  imply  a  prohibition  or  to  render  the  pro- 
hibited act  void,  the  courts  will  so  hold  and  will  con- 
strue  the  statute  accordingly.** 

616;  Coming  v.  Abbott,  64  N.  H.  469; 
Lewis  V.  Wild.  14  N.  H.  294;  Favor 
V.  Phllbrlck.  7  N.  H.  867. 

Oh. — Strong  v.  Darling.  9  Oh.  201. 

Pa. — ^Rahter  v.  Liancaater  First 
Nat.  Bank,  92  Pa.  898. 

Vt.— Aiken  V.  Blaisdell,  41  Vt.  655. 

Bng. — Bailey  v.  Harris,  12  Q.  B. 
90S,  64  BCL  906,  116  Reprint  1109: 
Brown  v.  Duncan,  10  B.  &  C.  93,  21 
BCL  49,  109  Reprint  386;  Johnson 
V.  Hudson,  11  Bast  180,  108  Reprint 
973;  Swan  v.  Bank  Of  Scotland.  2 
Mont.  &  A.  666;  Smith  v.  Mawhood. 
14  M.  &  W.  462,  168  Reprint  652. 


[a]  &i  Vwmeaoee  the  revenue 
test  13  to  be  applied  only  where  there 
Is  doubt  from  the  language  of  the 
statute  Itself  whether  or  not  the 
legislature  Intended  to  prohibit  the 
exercise  of  the  privilege  without  a 
license.  Stevenson  v.  EwlUK.  87 
Tenn.  46,  9  SW  230. 

84,  U.  S.— Miller  v.  Ammon.  146 
U.  S.  421.  12  set  884,  86  L.  ed.  760; 
St.  Louis  Union  Nat.  Bank  v.  Mat- 
thews, 98  U.  S.  621,  25  L.  ed.  188; 
Faokler  v.  Ford,  24  How.  322,  18  L, 
ed.  690;  Harris  v.  Runnela  12  How. 
79,  13  L.  ed.  901;  In  re  T.  H.  Bunch 
Co.,  180  Fed.  519;  Dunlop  v.  Mercer, 
156  Fed.  645.  86  CCA  436  [app  dism 
212  U.  S.  688  mem,  J9  SCt  t§6  mem, 
63  L.  ed.  662  mem]. 

Ala. — Meridian  L.  Ins.  Co.  v.  Dean. 
182  Ala.  127,  62  8  90;  Brooklyn  L. 
Ins.  Co.  V.  Bl«dsoe,  62  Alau   S38. 

Conn. — Sagal  v.  Fylar,  89  Conn. 
293.    93    A    1027,    LRA1916E    747. 

111.— Peo.  V.  Rose,  216  HI.  46,  76 
NB  42;  Penn  v.  Bomnuua.  102  IIL 
623. 

Ind. — ^Wheeler  v.  Hawkina  116  Ind. 
516.  19  NB  470. 

Iowa. — Dillon  v.  Allen,  4<  Iowa 
290,  26  AmD  145:  Pangborn  v.  West- 
lake,  36  Iowa  646;  Hill  v.  Smith. 
Morr.  70. 

Kan. — Bemls  v.  Becker,  1  Kan.  226. 

Ky. — ^Llndsey  v.  Rutherford.  17  B. 
Mon.   246. 

Me. — Coombs  v.  Emery,  14  Me. 
404. 

Md. — ^Lester  v.  Howard  Bank.  38 
Md.  666,  8  AmR  211. 

Mass. — Bowdltch  v.  New  England 
Mut.  L.  Ins.  Co.,  141  Mass.  292.  4 
NB  798.  65  AmR  474;  Lamed  v.  An- 
drews, 106  Mass.  436,  8  AmR  346: 
Springfield  Bank  v.  Merrick,  14 
Mass.    322. 

Minn. — ^De  Mere  v.  Daniels,  39 
Minn.  158.   39   NW  98. 

N.  H. — ^Lewls  V.  Welch,  14  N.  H. 
294. 

N.  J. — ^Ruckman  v^  Berghola.  37 
N.    J.    L.    437. 

N.  T.— Pratt  v.  ShorL  79  N.  T.  487, 
36  AmR  631;  Oneida  ^  Bank  v.  On- 
tario Bank,  21  N.  T.  480;  Orifflth  v. 
Wells,  3  Den.  226;  Hurtt  v.  Knicker- 
backer,    6   Johns.    327.     ' 

Oh.— Vining  v.  Brick*-,  14  Oh.  St. 
331;   Strong  v.  Darling.' 9   Oh.   201. 

Pa.— Holt  V.  Green,  n  Pa.  198.  13 
AmR  737. 

Vt.— Aiken  v.  Blalslell.  41  Vt.  •66; 
Bancroft  v.  Dumas,  21  Vt.   456. 

Va. — NIemeyer  v.  Wright,  76  Va. 
239.  40  AmR  720. 

W.  Va.— Poling  V.  PhlllpDl  DIst, 
Bd.  of  Bdncatlon.  66  W.  Va.  261, 
264.  49  SB  148   [quot  C!yo]. 

Wis. — Johnson  v.  Meeker,  1  Wis. 
4S6. 

Bng. — Barton  v.  Mulr,  L.  R.  6  P.  C. 
134;    Bonnard    v.    Dott.    [1906]    1    Ch. 


For  later  eaaea,  davalopoMata  and  ehasfea  in  the  law  see  cumulative  Annotations*   same  title,  page  and  note  number. 


5§  352-355] 


CONTRACTS 


[13  C.  J.]     423 


TutMUm.  Where  the  statnte  impoaes  a  for- 
feiture of  goods  or  merchaodiBe  for  a  violation 
thi^^of,  sueh  forfeiture  is  as  strictly  a  penalty  as  a 
forfeiture  of  money  and  equally  implies,  a  prohibi- 
tion and  renders  illegal  contracts  in  violation 
thereof." 

[f  353]  (3)  StatntM  Seaniring  Ucaiue  to  En- 
gage in  Profeisloii,  Trade,  or  Business.  Where  a 
license  or  certificate  is  required  by  statute  as  a 
requisite  for  one  practicing  a  particular  profession, 
an  agreement  of  a  professional  character  without 
such  license  or  certificate  is  ordinarily  held  illegal 
and  void.**  This  is  true,  for  example,  of  an  agree- 
ment made  by  an  unlieepsed  or  unoertifleated  physi- 
cian," an  attorney  at  law,**  a  conveyancer,**  an  en- 
gineer,** or  a  school-teacher.*^  The  authorities  are 
in  aeeord  on  this  point,  where  the  license  is  required 
for  pablic  protection  and  to  prevent  improper  per- 
sons from  acting  in  a  particular  capacity  and  not 
for  revenue  purposes  only.    In  the  latter  cases  the 

740;  Victorian  Daylesford  Syndicate, 


decisions  are  not  in  accord.**  The  same  is  held 
where  a  license  is  required  for  the  carrying  on  of  8 
particular  trade  or  business,'^  as  in  the  ease  of  a 
wholesale  or  retail  liquor  dealer,**  a  stockbroker,*" 
a  real  estate  or  commercial  broker,**  a  pawnbroker,*^ 
a  printer,*^  a  peddler,**  a  caii>6nter  or  builder,'  an 
innkeeper,*  the  keeper  of  a  stallion,*  a  public  car- 
man,* a  grocer,'  a  plumber,*  etc 

[(  354]  (4)  Statntea  Kegnlating  Dealings  in 
Artdcles  of  Oonunercfl.  Statutes  r^ulating  dealings 
in  articles  of  commerce  have  been  held  to  render 
sales  void  which  contravene  their  provisions,  as  for 
example  statutes  requiring  weights  and  measures  to 
be  approved  and  sealed  by  the  proper  officer,'  or  re- 
quiring goods  to  be  inspected,  branded,  labeled, 
tagged,  weighed  or  stamped,  etc.* 

[$  356]  (5)  Waiver  of  Statntory  ProviaionB  bf 
Agntmeat.  A  person  may  lawfully  waive  by  agree- 
ment the  benefit  of  a  statutory  provision.*  Bnt  there 
is  an  exception  to  this  general  rule  in  the  ease  of  a 


Ltd.  V.  Dott,  [ISOBl  2  Ch.  624;  Fer- 
susson  V.  Norman,  6  Blng.  N.  Cas.  76, 
SS  ECt.  51,  133  Reprint  1014;  Brown- 
Ins  v.  Morris,  Cowp.  790,  98  Re- 
print 1S64;  Johnson  v.  Hudson,  11 
Bast  180,  108  Reprint  973;  Williams 
V.  Hedley.  8  Bast  378,  108  Reprint 
288;  Cope  v.  Rowlands,  2  M  &  W. 
149,  150  Reprint  707;  Hodsson  r. 
Temple.  5  Taunt.  181,  1  ECL.  100,  128 
Reprint  65<. 

[a]  •Tb»  tnu  ml*  Is  that  the 
court  should  carefully  consider  in 
each  case  the  terms  of  the  statute 
which  prohibits  an  act  under  a  pen- 
alty, ita  object, .  the  evil  it  was  en- 
acted to  remedy,  and  the  elTect  of 
holding  contracts  in  violation  of  it 
void,  for  the  purpose  of  ascertaining 
whether  or  not  the  lawmaking  power 
Intended  to  make  such  contracts 
void,  and,  if  from  all  these  consider- 
ations it  is  manifest  that  the  Liegis- 
latnre  had  no  such  intention,  the 
contracts  should  be  sustained  and 
enforced;  otherwise,  they  should  be 
held  void."  Dunlop  v.  Mercer,  156 
Fed.  645,  656,  86  CCA  435  [app  dism 
212  T7.  S.  688  mem,  29  SCt  690  mem, 
i  tt.  ed.   662  mem]. 

[b]  Oonttaalty  of  p«aalty<— Anson 
BUggeetm  a  better  test  in  the  con- 
tinuity of  the  penalty.  If  the  pen- 
alty, he  says.  Is  imposed  once  for  all, 
and  is  not  recurrent  on  the  making 
of  successive  contracts  of  the  kind 
which  are  thus  penalized,  or  if  other 
circumstances  would  make  the  avoid- 
ance of  the  contract  a  punishment 
disproportionate  to  the  ofTense,  it 
may  d»  argued  that  such  contracts 
are  not  to  be  held  void.  But  where 
the  penalty  recurs  on  the  making  of 
every  contract  of  a  certain  sort,  art 
may  assume  (apart  from  revenue 
cases,  as  to  which  there  may  yet  be 
a  doubt)  that  the  contract  thus 
penalised  is  avoided  as  between  the 
parties.  Anson  Contr.  p  286  Felt 
Smith  V.  Mawhood,  14  M.  &  W.  4s2. 
152  Rsprtnt  662;  Cope  v.  Rowlands,  2 
M.  tt  W.  149.  150  Reprint  707]. 

8S.  Williams  V.  Tappan,  23  N.  H.  386. 

Se.  Burgess  V.  Zlmmerll,  19'  B.  C. 
428.     See  Licenses  [25  Cyc  6S3]. 

87.  See  Physicians  and  Surgeons 
ISO  Cyc   1693]. 

88L    See  Attorney  and  Client  |  286. 

M.  Taylor  v,  Crowland  Gas,  etc., 
Co..  10  Ezch.  298,  166  Reprint  4E6. 

SOl  Hardy  v.  Worchomoka,  (N.  W. 
Terr.)  2  WestLR  679. 

•1.  See  Schools  and  School  Dis- 
tricts  f35   Cyc   1070]. 

M.    See  supra   |   362. 

•3.  Ala. — Pride  v.  CoAimerdal 
Union  Ins.  Co.,  Ltd.,  9«Ala.  A.  834,  63 
8  803. 

Cal. — Scheeline  v.  Pexzola,  29  Cal. 
A.  266.  269.   165  P  127   fquot  Cyc]. 

riL— -IJnited  Breweries  Co.  v.  Price, 
197  IIL  A.    289. 

Midh. — Simmer  v.  Cutter,  160  NW 
•05;  Kennedy  v.  Stimming,  159  NW 
274. 


Wash. — Lane  v.  Henry.  80  Wash. 
172.    141    P  866. 

94.  See  Intoxicating  Liquors  (23 
Cyc  3361. 

•B.     See  Brokers  |  65. 

M.     See  Brokers  |  65. 

07.  Ferguson  v.  Norman,  6  Bing. 
N.  Cas.  76;  35  ECL  51.  132  Reprint 
1034.  See  also  Pawnbrokers  (SO  Cyc 
1165]. 

08.  Bensley  v.  Btgnold,  6  B.  ft 
Aid.  336,  7  IEX^L  188.  106  Reprint 
1214. 

M.  See  Hawkers  and  Peddlers  (21 
Cyc  378]. 

1.  See  Building  and  Construction 
Contracts  II  19,  20. 

3.  See   Innkeepers   (22  Cyc  1073]. 
8.    See  Animals  I  l^^- 

4.  Ferdon  v.  Cunningham,  20 
HowPr  (N.  T.)  164. 

5.  Munsell  v.  Temple,  8  III.  9>. 

6.  Johnston  v.  Dahlgren,  31  App. 
Div.  204,  52  NTS  565.  See  Draper 
V.  Miller,  92  Kan.  696,  141  P  1014 
[den  reh  92  Kan.  274,  140  P  890] 
(holding  that  where  plumbers  doing 
business  In  a  city  oir  Missouri,  who 
had  not  paid  the  occupation  tax  im- 
posed by  an  ordinance  of  an  adjoin- 
ing city  of  Kansas,  contracted  to  do 
plumbing  in  the  Kansas  city,  the 
contract  is  not  void,  but  may  be 
enforced  if  the  tax  was  paid  before 
the  work  was  done  or  where  the  In- 
capacity of  the  workmen  was  cured 
by  the  action  of  the  city  council  of 
the  Kansas  city);  Barrtere  v.  De- 
patle,  219  Mass.  33,  106  NE  ■  572 
(holding  that  an  action  for  work 
and  labor  would   lie). 

7.  Pinch  V.  Barclay,  87  Ga.  898, 
13  SE  666;  Ekiton  v.  Kegan,  114  Mass. 
433;  Ritchie  V.  Boynton,  114  Mass. 
431;  Smith  v.  Arnold,  106  Mass.  269; 
Miller  v.  Post,  1  Allen  (Mass.)  434; 
Blsbee  V.  McAllen,  39  Minn.  143.  39 
NW  299:  Macdonald  v.  Corrlgal,  9 
Man.  284;  ManltolM  Electric  etc.,  Co. 
V.  Gerrle,  4  Man.  210. 

[a]  mustrattoiuk — (1)  A  sUtute 
providing  that  It  shall  not  be  lawful 
to  fix  for  use  any  gas  meter  which 
has  not  been  vermed  or  stamped  as 
thereby  provided  has  been  held  to 
prevent  the  recovery  for  gas  sup- 
plied through  a  meter  which  had  not 
been  so  Inspected  and  stamped. 
Manitoba  Electric,  etc..  Co.  v.  Gerrle, 
4  Man.  210.'  (2)  Recovery  of  the 
price  for  threshing  grain  at  a  fixed 
rate  per  bushel  has  been  held  to  be 
prevented,  where  the  grain  was  not 
measured  and  the  quantity  ascer- 
tained by  the  'dominion  measure  as 
required  by  the  statute.  Macdonald 
V.  Corrlgal,  9  Man.  284. 

8.  U.  S. — Baker  v.  Burton,  31  Fed. 
401;  Williams  v.  Barfleld,  31  Fed. 
398. 

Ala. — Campbell  v.  Segars,  81  Ala. 
269,  1  S  714;  Pacific  Guano  Co.  v. 
Mullen,  86  Ala.  882;  Woods  v.  Arm- 
strong,   64   Ala.   ISO.   25   AmR   671. 

Ga. — Conley  v.  Sims,  71  Ga.  161; 
Johnston  v.  McConnelV  (5  Oa.  129. 


Ky.— Wright  V.  Gardner,  98  Ky. 
464,  S3  8W  622,  36  SW  1116,  17  KyL 
1846;  Vanmeter  v.  Spurrier,  94  Ky. 
22,    il   SW   387,    17   KyL  68^. 

Me. — ^Abbott  V.  Goodwin,  37  Me. 
203;  Buxton  v.  Hamblen.  32  Me.  448; 
Whitman  v.  Freeze,  23  Me.  186. 

Mass. — Prescott  v.  Battersby,  119 
Mass.  286;  Sawyer  v.  Smith,  169 
Mass.  220;  Llbby  v.  Downey,  6  Allen 
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N.  H.— Pray  v.  Burbank,  10  N.  H. 
377. 

Pa. — ^Braunn  v.  Keally,  146  Pa,  519, 
23    A   389.    28   AmSR    811. 

S.  C. — McConnell  v.  Kitchens,  SO 
S.  C.  480,   47  AmR  845. 

Va. — ^Niemeyer  v.  WHght,  76  Va. 
239.    40  AmR  720. 

Bng. — Forster  v.  Taylor,  6  B.  * 
Ad.  887,  27  ECL  874,  110  Reprint 
1019;  Tyson  v.  Thomas,  McCIel.  ft  T. 
119.  148  Reprint  350. 

But  see  Straus  v.  Mlnseshetmer,  78 
111.  492  (holding  that  a  sale  of  cigani 
at  the  factory  where  made,  befo^ 
they  are  all  iKixed  or  any  of  them 
stamped,  and  delivery  of  posseasion, 
will  not  be  invalid  between  the  part- 
ies, .under  the  act  of  congress  Im- 
posing a  forfeiture  for  selling  or 
offering  to  sell  cigars  before  they  are 
boxed  and  stamped,  where  the  con- 
tract of  sale  provides  that  they  shall 
be  stamped  as  the  law  requires  be- 
fore their  removal), 

r<i1  ■  mastMttons<— (1 )  Sale  of 
shingles  not  of  the  size  prescribed 
bv  statute.  Wheeler  v.  Russell.  17 
Mass.  258.  (2)  Failure  to  measure 
wood  sold,  as  required  by  statute. 
Pray  v.  Burbank,  10  N.  H.  377.  (8) 
Where  a  statute  declared  that  bricks 
should  be  made  of  a  certain  size, 
and  prohibited  under  a  penalty  tlie 
making  of  bricks  of  a  different  size, 
it  was  held  that  a  seller  of  bricks  of 
the  latter  size  could  not  maintain 
an  action  for  the  price.  Law  v. 
Hodson,  11  East  300,  103  Reprint 
1019. 

9.  TJ.  S. — Shutte  v.  Thompson,  16 
Wall.  151,  21  L.  ed.  123;  Westerlund 
V.  Black  Bear  Mln.  Co.,  203  Fed.  599, 
121  CCA  627. 

Cal. — Bowen  v.  Aubrey,  22  Cal.  666. 

Ga. — New  York  Mut.  L.  Ins.  <3o. 
V.  Durden.  9  Oa.  A.  797,  72  SE  295. 

Mass. — Morrison  v.  Underwood.  6 
Cush.  62. 

Mich. — Beecber  v.  Marquetta,  etc., 
Rolling  Mill  Co.,  46  Mich.  105,  7  NW 
696. 

N.  T. — Phyfe  v.  Elmer,  46  N.  T. 
102;  Buel  v.  Locki)ort,  3  N.  T.  197; 
Ithaca  v.  Ithaca  St.  R.  Co.,  145  App. 
Div.  675,  130  NTS  359;  Tombs  V. 
Rochester,  etc.,  R.  Co.,  18  Barb.  583. 

Eng. — Rumsey  v.  North  Eastern  R. 
Co.,  14  C.  B.  N.  S.  641,  108  ECL  641, 
143   Reprint  696. 

WatT«r  of  parUenlar  statutory 
rights  see  Exemptions  [18  Cyc  1460]; 
Homestead  [21  Cyc  612];  Limitation 
of  Actions  [25  Cyc  1013];  Usury  (99 
cyc  1023],   etc. 
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statutory  provision  whose  waiver  would  violate  pub- 
lic policy  expressed  therein,  or  where  rights  of  third 
parties  which  the  statute  was  intended  to  protect 
are  involved." 

[i  356]  (6)  Omissioii  of  Penalty  for  Prohibited 
Act.  If  an  act  is  prohibited  by  statute,  an  agree- 
ment in  violation  of  the  statute  is  void,  although  the 
.  act  is  not  penalized,  for  it  is  the  prohibition  and  not 
the  penalty  which  makes  the  act  illegal." 

[i  357]  (7)  Agreements  Prohibited  but  Declared 
ITot  Void.  Although  an  agreement  may  be  prohib- 
ited by  statute,  yet  if  the  statute  declares  also  that 
it  shall  not  be  void,  then  it  is  enforceable  by  the 
courts.^'  And  for  a  like  reason  the  contract  is  not 
void  where  the  statute  at  the  same  time  also  other- 
wise limits  the  effect  or  declares  the  consequences 
which  shall  attach  to  the  making  of  the  contract.^* 

[$  358]  d.  Agreements  in  Violation  of  Oonstita- 
tions,  Orders  in  Oonndl,  Treaties,  and  Municipal 
Ordinances.  Constitutions  are  ofteii  spoken  of  as 
tile  supreme  law  of  the  land,  and  contracts  violating 
eonstitutional  provisions  are  ill^al  to  the  same  ex- 


tent as  contracts  violating  statutory,  enactment^,*'* 

Municipal  ordinances.  Contracts  violating  city 
ordinances  arts  also  held  illegal  to  the  same  extent 
as-oontracts  violating  enactments  of  the  legislature.'* 

Treaties.  Contracts  have  also  been  held  illegal  as 
in  violation  of  treaties  of  the  United  States.^* 

Orders  in  coundL  In  England  contracts  violating 
orders  in  council  are  illegal  to  the  same  extent  as 
contracts  violating  acts  of  parliament." 

[i  359]  e^  Contracts  Contemplatinc  Change  of 
Law.  A  contract  for  an  act  prohibited  by  the  exist- 
ing law,  but  which  is  shown  to  have  been  made  with 
reference  to  the  contemplated  procuring  of  a  special 
statute  making  the  act  valid^  the  enactment  of  which 
was  actually  procured  before  the  contract  was  per- 
formed, is  not  to  be  regarded  as  illegaL" 

[i  36P]  3.  Agreonenta  Contrary  to  PnbUe  Policy 
— a.  In  OeneraL  If  an  agreement  binds  the  parties 
or  either  of  them  to  do,  or  if  the  consideration  is  to 
do,  something  opposed  to  the  public  policy  of  the 
state  or  nation  it  is  illegal  and  absolutely  void,  how- 
ever solemnly  made."    It  is  not  easy  to  give  a  pre- 


19.  U.  S. — ^Weaterlund  v.  Black 
Bear  MIn.  Co..  20S  Fed.  699,  121  CCA 

e>7. 

Qa. — New  York  Mut.  Ins.  Co.  v. 
Surden.    9    Ga.    A.    797.    72   SB   295. 

Ind.-*-TerTe  Haute  Brewing  Co.  v. 
Ward.  S«  Ind.  A.  165.  102  NE  896. 
106  KB  68. 

■  Oh. — ^Elisabeth  Tp.  v.  Burton,  80 
Oh.  Clr.  Ct.  411.  413  fquot  Cyc]. 

Pa. — liewiB'  'Eietr,  21  Pa.  Super.  393. 

Utah. — Short  v.  Bullion-Beck,  etc., 
Olln.  Co.,  20  Utah  20,  67  P  720,  45 
L.RA  603. 

•11.  U.  S.— -Pelrce  v.  U.  S.,  1  Ct. 
CI.  270  [aff  7  Wall.  t6<,  19  L..  ed.  169]. 
••  Ala. — Robertson  v.  Hayes.  83  Ala. 
290,  8  B  674;  Woods  v.  Armstrong,  64 
Ala.  160,  26  AmR  671;  Walker  v. 
Gregory,  86  Ala.  180;  Gunter  v. 
XiecKey,  80  Ala.  691:  McGehee  v. 
Undaay,  8  Ala.  16;  Black  y.  Oliver, 
1  Aleu  449,  35  AmD  38. 
•    lA. — Cotton  V.  Brlen,  6  Rob.  116. 

N.  J.— Sharp  v.  Teese,  9  N.  J.  L. 
858;  17  AmD  479.  .    , 

•  N.  C. — Smathers  v.  Bankers'  U  Ina. 
Co.»  161  N.  C.  98,  103,  65  SB  7411,  18 
AnnCas  766  [cU  CycJ. 

Pa.— -Waugh  v.  Beck,  114  Pa.  422, 
«  A  928.  60  AmD  854. 

Tex, — Hunt  v.  Robinson,  1  Tex. 
748. 

Bng. — Cowan  ▼.  Mllboum,  i,.  R.  2 
Exch,  230.  _ 

•  Alea.— Vellleux  T.  Boulevard 
Heights,  8  Alta.  L,.  16. 

But  see  Buchanan  v.  Tilden,  18  App. 
D>v.  128,  46  NYS  417  (holding  that  a 
'Matute  which  forbids  any  person  to 
Charge  more  than  one  half  of  one 
t>er  cent  brokerage  for  procuring  a 
loan  11  Rev.  St.  c  20,  tit  19  art  1], 
but  does  not  prescribe  -  any  penalty 
for  its  violation,  does  not  render  void 

S  contract  for  a  greater  brokerage, 
nt  the  broker  can  recover  only  the 
.statutory  amount). 

18.  McMahon  v.  Boden,  39  Conn. 
816:  Connecticut  River  Mut.  F.  Ins. 
Co.  V.  Whipple,  61  N.  H.  61;  York 
County  V.  Small,  1  Watts  &  S.  (Pa.) 
815:  Levis  y.  Bright,  4  B.  &  B.  917, 
82  ECL  917,  119  Reprint  341. 

13.  U.  S. — Oates  v.  Montgomery 
First  Nat.  Bank,  100  U.  S.  239,  26  L. 
ed.  680:  Harris  v.  Runnels.  12  How. 
T9,  13  L..  ed.  901;  U.  S.  Bank  v.  Wag- 
goner, 9  Pet.  878,  9  U  ed.  163;  Fleck- 
ner  v.  U.  S.  Bank,  8  Wheat.  338,  5 
L.  ed.  631;  Dunlop  v.  Mercer,  166 
Fed.  645,  86  CCA  436  [app  dism  212 
V.  a.  688  mem,  29  SCt  690  mem,  63 
L.  ed.  662  mem]. 

<3onn. — Philadelphia  Loan  Co.  v. 
Tower,  18  Conn.  249. 

Md. — Lazear  v.  Maryland  Nat. 
Union  Bank.  62  Md.  78,  36  AmR  356. 

■  Mass. — ^Peterborough  First  Nat. 
Bank  v.  Childs.  133  Mass.  248.  43 
AmR     509;     Faneuil     Hall     Bank    v. 


Brighton  Bank,  16  Gray  534. 

N.  H. — Connecticut  River  Sav. 
Bank  V.  Fiske,  60  N.  H.  363;  Ossipee 
Hosiery,  etc.,  Mfg.  Co.  v,  Canney,  54 
N.  H.  295. 

N.  Y.— Pratt  V.  Short,  79  N.  Y.  437, 
33  AmR  631;  Taylor  v.  Empire  State 
Sav.  Bank,  66  Hun  638,  21  NYS  643; 
Utica  Ins.  Co.  v.  Bloodgood,  4  Wend. 
652;  Utica  Ins.  Co.  v.  Cadwell,  8 
Wend.  296;  Utica  Ins.  Co.  v.  Kip,  8 
Cow.  20;  Utica  Ins.  Co.  v.  Scott,  19 
Johns.  1  (rev  on  other  grounds  8- 
Cow.   709]. 

Oh. — Smith  V.  Pittsburg  Exch. 
Bank,  26  Oh.  St.  141;  Columbus  First 
Nat.  Bank  v.  Garllnghouse,  22  Oh. 
St.  492,  10  AmR  761:  Rossman  v.  Mc- 
Farland,  9  Oh.  St.  3«9. 

Pa. — Lucas  v.  Government  Nat. 
Bank,  78  Pa.  228,  21  AmR  17;  Tur- 
ner v.  Calvert,  12  Serg.  &  R.  46. 

14>  U.  S. — Byrne  v.  Missouri,  8 
Pet.  40.  8  L.  ed.  869;  Craig  v.  Mis- 
souri, 4  Pet.  410,  7  L.  ed.  903;  Alten- 
berg  V.  Grant,  86  Fed.  345,  29  CCA 
186;  Gandolfo  v.  Hartman,  49  Fed. 
Ifl,  10  LRA  277. 

Ala. — Williams  v.  Evans,  87  Ala. 
725,  6  S  702.  6  LRA  218;  Patton  v. 
Gilmer,  42  Ala.  548,  94  AmD  666. 

Cal. — Garms  v.  Jensen,  108  Cal. 
374,  37  P  337:  Harralson  v.  Barrett, 
99  Cal.  607,  34  P  342. 

III.— Linn  V.  State  Bank,  2  IlL  87, 
26  AmD  71. 

Infl— Noble  v.  Davison,  177  Ind.  19, 
96  NE  325. 

Tex. — San  Antonio  Irr.  Ca  v. 
Deutschmann,  102  Tex.  201,  106  SW 
486,   114  SW  1174. 

[a]  Oonstttatioiial  prorlaioa  aot 
■•If-exeontiuff.— An  action  was 
brought  on  a  note  given  In  Missis- 
sippi in  1836  for  slaves  In  that  state 
who  had  been  imported  in  1885  and 
1836.  The  constitution  of  Missis- 
sippi provided  that  "the  introduction 
of  slaves  into  this  state,  as  merchan- 
dize, or  for  sale,  shall  be  prohibited 
from  and  after  the  first  day  of  May 
1833."  It  was  held  that  this  prohi- 
bition did  not  invalidate  the  contract, 
but  that  legislative  action  was  nec- 
essary to  carry  it  into  effect.  Groves 
V.  Slaughter,  16  Pet.  (U.  S.)  449,  462, 
10  L.  ed.  800. 

{bj  Agreements  for  the  sale  ot 
Oonfaderata  bonds  were  void.  Branch 
V.  Haas.  16  Fed.  53.  4  Woods  687. 

15.  U.  S. — Miller  v.  Ammon.  146 
U.  S.  421.  12  SCt  884,-86  L.  ed.  759. 

Iowa. — Richardson  v.  Brix,  94  Iowa 
626.   63  NW  325. 

Kan. — Yount  v.  Denning,  62  Kan. 
629,   36  P  207. 

La. — Milne  v.  Davidson,  6  Mart.  N. 
S.    409,    16   AmD  189. 

Minn. — Buckley  v.  Humason,  60 
Minn.  195,  62  NW  385,  36  AmSR  637, 
16  LRA  423. 


N.  Y. — Burger  v.  Koelsch.  77  Hun 
44,  28  NYS  460;  Beman  v.  Tugnot.  7 
N.  Y.  Super.  163;  Brinkman  v.  Elsler. 

7  NYS  193  [aff  16  NYS  164];  Ferdon 
v.  Cunningham,  20  HowPr  154. 

Wis.— De  Wit  V.  Lander,  72  Wis. 
129,  39   NW  349. 

N.  B.— McMillan  v.  Walker,  21  N. 
B.   31   [app  dism  6  Can.  S.  C.   241]. 

Compare  Blck  v.  Seal,  45  Mo.  A. 
476  Cwhere  a  contrary  rule  was  io- 
timated). 

16.  Gandolfo  v.  Hartman.  49  Fed. 
.181,  16  LRA  277;  Pettit  v.  Pettit.  3! 
Ala.  288;  Lewis  v.  Love,  1  Ala.  385; 
Howell  V.  Fountain,  8  Ga.  176.  46 
AmD  415.  See  Kennett  v.  Chambers, 
14  How.  (U.  S.)  38,  14  L.  ed.  816 
(recognising  rule).  - 

[a]  lUastratlon^— A  covenant  not 
to  lease  or  convey  land  to  a  China- 
man Is  void,  as  in  contravention  of 
the  treaty  with  China,  and  in  viola- 
tion of  the  fourteenth  amendnnent  of 
the  constitution  of  the  United  Statea 
Gandolfo  v.  Hartman,  4}  Fed.  181,  16 
LRA  277. 

17.  Holland  v.  Hall.  1  B.  &  Jlld. 
68,  106  Reprint  10;  Inglls  v.  De  Bar- 
nard, 3  Moore  P.  C.  425,  13  Reorint 
172. 

18.  Columbus,  etc.,  R.  Co.  ▼.  In- 
dianapolis, etc.,  R.  Co..  6  F.  Caa.  No. 
3,047,  6  McLean  460:  Taylor  v.  Chi- 
chester, etc.,  R.  Co.,  I..  R,  4  H.  L.  628, 
22  ERC  42;  Norwich  v.  Norfolk  R. 
Co..  4  E.  &  B.  397,  88  ECL  397.  119 
Reprint  143. 

19.  U.  S.— Teal  V.  Walker.  Ill  U. 
3.  242,  4  SCt  420,  28  L.  ed.  416;  Davis 
V.  Southern  Pac.  Co.,  236  Fed.  731: 
Ullne  V.  Huber,  17  F.  Cas.  No.   9.617. 

8  McLean   212;   Scudder  v.   Andrews, 
21  F.  Cas.  No.   12,664,   2  McLeaji  464. 

Ala. — Greil  Bros.  Go.  v.  McLaln. 
72  S  410;  State  v.  Metcalfe,  75  Ala. 
42. 

Ark. — ^Edwards  v.  Randle,  63  Ark. 
318,  38  SW  343,  68  AmSR  108,  36 
LRA    174. 

Cal. — Danielwlti  v.  Sheppard.  62 
Cal    339  V 

Colo.-^liver  V.  Wilder,  27  Colo.  A. 
337,  149  P  276;  Fearnley  v.  De  Main- 
ville.  5  Colo.  A.   441,  39  P  73. 

Dak. — Peck  v.  Levinger,  6  Dak.  54, 
50  NW  481. 

Ga. — Mercier  v.  Mercier,  50  Ga 
646,  15  AmR  694. 

111.— Cothran  v.  Bills,  126  111.  496. 
16  NE  646;  Chicago  Gaslight,  etc.,  Co. 
V.  People's  Gaslight  etc..  Co.,  121  111. 
630,  13  NE  169,  2  AmSR  124;  Ray  v. 
Mackin,  100  111.  246;  Hamilton  v. 
Hamilton,  89  111.  849;  Craft  v.  Mc- 
Conoughy,  79  111.  346,  22  AmR  171; 
Paton  V.  Stewart.  78  111.  481;  Jerome 
V.  Blgelow,  66  111.  462,  16  AmR  697. 

Ind. — Cleveland,  etc..  R.  Co.  v.  Clos- 
ser,  126  Ind.  348,  26  NE  169.  22  Am 
SR  693,  9  LRA  764;  Blont  v.  Proctor, 
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fise  definition  of  public  policy.  It  is  peilii^  correct 
to  say  that  pabUc  policy  is  that  principle  .of  law  - 
which  holds  that  no  person  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the  public 
or  against  the  public  good,  which  may  be  designated, 
as  it  sometimes  has  been,  the  policy  of  the  law  or 
public  policy  in  relation  to  the  administration  of  the 
law."  Where  a  contract  belongs  to  this  class,  it  will 
be  declared  void,  although  in  the  particular  instance 
no  injury  to  the  public  may  have  resulted."  In  other 
words  its  validity  is  determined  by  its  general  tend- 
ency at  the  time  it  is  made,  and  if  this  is  op- 
posed to  the  interests  of  the  public  it  will  be  invalid, 
even  though  the  intent  of  the  parties  was  good  and 
no  injury  to  the  public  would  result  in  the  particular 
ease."    The  test  is  the  evil  tendency  of  the  contract 


tod  not  its  actual  injury  to  the  public  in  a  particular 
instance."  Thus  an  agreement  for  a  pecuniary  eoih-. 
sideration  made  by  a  railroad  company  for  the  loca- 
tion of  a  depot  is  void,  although  the  location  in  the 
particular  case  may  be  advantageous  to  the  public.*^ 
An  agreement  to  influence  legislation  is  void,  al- 
though the  legislation  sought  may  be  clearly  bene- 
ficial.*'  An  agreement  to  influence  an  appointment 
to  office  is  void,  although  the 'intent  may  be  to  secure 
the  best  qualified  person.^  And  agreements  whose 
tendency  is  to  establish  a  monopoly  are  void,  al- 
though they  may  not  in  the  particular  case  destroy 
competition  or  enhance  prices."  The  law  looks  to 
the  general  tendency  of  such  agreements,  and  it 
closes  the  door  to  temptation  by  refusing  them 
recognition  in  any  of  its  courts.**    An  agreement,  !of 


6  Blackf.  265;  New  CarlUl*  v.  Tullar. 
(A.)   110  NE  1001,  lOOS  [cit  Cyc]. 

Iowa. — Shipley  v.  Reasoner,  80 
Iowa  648.  45  NW  1077;  Merrill  v. 
Packer.  80  Iowa  642,  45  NW  1078; 
Fawcett  v.  Gberley,  68  Iowa  644,  12 
NW  680:  Boardman  v.  Thompson,  26 
Iowa  487. 

Ky. — Fears  T.  United  Loan,  etc., 
Bank,  172  Ky.  255,  189  SW  226. 

La. — Norton  v.  Dawson,  19  La. 
Ann.  464,  92  AmD  548:  Bowman  v. 
Gonegal,  19  La.  Ann.  828.  92  AmD 
SS7;  Schmidt  v.  Barker,  17  La.  Ann. 
261.  87  AmD  627;  Firfemen's  Chari- 
table Assoc.  V.  Berghaus,  13  La.  Ann. 
209;  Davis  v.  Holbrook,  1  La.  Ann. 
176. 

Md.— Walsh  T.  Hlbberd,  122  Md. 
1C8,   89   A   S98,   60   LRANS   896. 

Uass. — Palmbaum  v.  Magulsky, 
217  Mass.  306,  104  NK  746,  AnnCas 
19I5D  799;  Holcomb  t.  Weaver,  1S6 
Mass.  265;  Blasdel  v.  Fowle.  120 
Mass.  447.  21  AmR  633;  Shattuck  v. 
Eastman,  12  Allen  369. 

Mich. — McNamara  v.  Gargrett,  68 
Ulch.  454.  36  NW  218,  13  AmSR  356; 
Quirk  v.  Thomas,  6  Mich.   76. 

Hiss. — Adams  v.  Rowan,  16  Miss. 
624:  Wooten  v.   Miller,   15   Miss.  380. 

Mo. — Pelts  V.  Lone,  40  Mo.  642; 
Montgomery  v.  Montgromery,  142  Mo. 
A  481,  127  SW  118:  Turley  v.  Ed- 
wards. 18  Mo.  A.  676;  Koehler  v. 
Feuerbacher,  2  Mo.  A.  11. 

Nebr. — Clarke  ▼.  Omaha,  eta,  R. 
Co.,  6  Nebr.  314. 

N.  T. — Rlchatdson  v.  Crandall,  48 
N.  T.  348  raff  47  Barb.  335  (rev 
30  HowPr  134)];  New  Haven  CTty 
Bank  v.  Perkins.  29  N.  Y.  654,  86 
AmD  332;  Leavltt  v.  Palmer,  3  N.  T. 
19.  51  AmD  333;  Barry  v.  Mulhall, 
162  App.  Dlv.  749.  147  NTS  996;  Hur- 
ley T.  Allman  Gas  Engine,  etc.,  Co., 
144  App.  Dlv.  300.  129  NTS  14;  Cahlll 
V.  Oilman,  84  Misc.  S72,  146  NTS 
224. 

N.  C. — Standard  Fashion  Co.  v. 
Grant,  165  N.  C.  463.  81  SE  <06;  Orif- 
fln  V.  Hasty,  94  N.  C.  438. 

Oh. — Cumpston  v.  Lambert,  18  Oh, 
81.  51  AmD  442. 

Okl. — Modern  Brotherhood  Ameri- 
can Lodge  V.  Bailey,  160  P  673,  676 
Icit  Cyc]. 

Pa.— Kuhn  V.  Buhl,  251  Pa.  348,  96 
A  977,  984  [quot  Cyc];  Endera  v. 
Enders,  164  Pa.  266,  30  A  129,  44 
AmSR  598,  27  LRA  66;  Conemaugh 
Brewing  Co.  v.  Bennett.  60  Pa.  Super. 
643;  Peet  v.  Knight,  8  Pa.  Co.  445. 

S.  D. — Minnesota,  etc.,  R.  Co.  v. 
Way,  34  S.  D.  435,  440.  148  NW  858, 
LRA1916B  926  [quot  Cyc]. 

Tenn. — ^Bledsoe  v.  Jackson,  4  Sneed 
429;  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humphr.  1, 
(3  AmD  742. 

Tex. — Sitecht  v.  Collins,  81  Tex, 
213,  16  SW  934. 

Vt.— Spalding  V.  Preston,  21  Vt  9, 
SO  AmD  68. 

W.  Va.— Poling  T.  Phillppi  Bd.  of 
Education.  66  W.  Va.  261.  264,  49  SB 
148  [quot  Cyc]. 

Wis. — Rock  V.  Ekem.  162  Wis.  291, 
166  NW  197,  LRA1916D  469;  Pickett 
▼.  Wiota  School  Dist.  No.  1,  25  Wis. 
661,  3  AmR  106, 


Bng. — Dgerton  v.  Brownlow,  4  H. 
L.  Cas.  1.  10  Reprint  369,  24  BRC  118. 

ao.  Colo. — Russell  V.  Courier 
PrinUng,  etc,  Co.,  48  Colo.  821.  95  P 
936 

111. — Carbondale  v.  Brush,  183  111. 
A.  286,  238  (rev  on  other  grounds  229 
111.  144,  82  NE  262,  11  AnnCas  121, 
and  quot  Cyc]. 

Ky. — Gordon  v.  Gordon,  168  Ky. 
409,  182  SW  220.  LRA1916D  676; 
Chreste  v.  Louisville  R.  Co.,  167  Ky. 
76,  180  SW  49,   LRA1917B  1123. 

Me. — Lesleur  v.  Rumford,  113  Me. 
317,  93  A  838.  , 

Minn. — Peterson  v.  Christensen,  26 
Minn.  377,  4  NW  623.  To  same  effect 
Buck  V.  Walker,  115  Minn.  239.  244, 
132  NW  80C,  AnDCasl912D  882  [clt 
Cyc]. 

Mont. — Lawaon  v.  Cobban.  88  Mont. 
188.  99  P  128. 

S.  D. — Minnesota,  etc.,  R.  Co.  v. 
Way.  34  S.  D.  435,  440,  148  NW  858, 
LRA1915B  926   Iquot  Cyc]. 

Wash. — Qrover  v.  Zoolt,  44  Wash. 
489,  602,  87  P  638,  120  AmSR  1012,  7 
LRANS  682,  12  AnnCas  192  [quot 
Cyc]. 

To  same  effect  McKell  v.  Chesa- 
peake, etc.,  R.  Co.,  186  Fed.  39,  108 
OCA  141  [certiorari  den  220  U.  S. 
613  mem.  Si  SCt  717  mem,  55  L.  ed. 
809  memj;  Female  Orphan  Soc.  v.  T. 
M.  C.  A.,  119  La.  278.  44  S  16;  CahiU 
V.  Oilman,  84  Misc.  372,  146  NYS  224. 

"It  Is  probable  that  a  satisfactory 
or  precise  definition  of  public  policy 
has  never  been  given.  The  courts 
have,  however,  frequently  approved 
Lord  Brougham's  definition  of  public 
polky,  as  the  principle  which  de- 
clarer that  no  one  can  lawfully  do 
that  which  has  a  tendency  to  be 
injurious  to  the  public  welfare." 
Qnrtinn  v.  Gordon.  168  Ky.  409,  412, 
182  SW  220,  LRA1916D  676. 

(aj  Vh*  tem  *'pn1>Ue  polioy,"  as 
applied  to  contracts,  enibraces  all 
acts  or  contracts  which  tend  clearly 
to  Injure  the  public  health,  the  pub- 
lic morals,  or  confidence  in  the  pur- 
ity of  the  administration  of  the  law, 
or  to  undermine  that  sense  of  secu- 
rity for  individual  rights,  whether  of 
personal  liberty  or  private  property, 
which  every  cltlsen  has  the  right  to 
feel.  Holland  v.  Sheehan,  108  Minn. 
362.  865.  122  NW  1.  23  LRANS  510, 
17  AnnCas  687. 

ai.  Firemen's  Charitable  Assoc,  v. 
Berghaus,  13  La.  Ann.  209;  Walsh  v. 
Hlbberd,  122  Md.  168,  89  A  398,  60 
LRANS  396;  Palmbaum  v.  Magulsky, 
217  Ma.ss.  306,  104  NE  746,  AnnCas 
1916D  799;  Minnesota,  etc,  R.  Co.  v. 
Way,. 34  S.  D.  435,  440,  148  NW  858, 
LRA1916B  926Jquot  Cycf. 

aa.  U,  S. — ^Woodstock  Iron  Co.  v. 
Richmond,  etc..  Extension  Co.,  129  U. 
S.  643,  9  SCt  402,  32  L.  ed.  819,  28 
CentrLJ  464;  Oscanyan  V.Winchester 
Repeating  Arms  Co..  103  U.  S.  261, 
26  L.  ed.  539;  Meguire  v.  Corwlne, 
101  U.  S.  108,  25  L.  ed.  899;  Provi- 
dence Tool  Co.  V.  Norrls,  2  Wall.  45, 
17  L.  ed.  868;  Marshall  v.  Baltimore, 
etc.,  R.  Co.,  16  How.  314,  14  L.  ed. 
968;  Sheppey  v.  Stevens,  177  Fed. 
484. 

111.— Ryan  v.  Allen,  138  tii   a.  52. 


Ind. — Noble  v.  Davison,  177  Ind.  19; 
96  NE  325,  329  [cit  Cycf. 

Iowa. — Williamson  v.  Chicago,  etc, 
R.  Co.,  53  Iowa  126.  4  NW  870,  ■  86 
AmR  206,   10  CentrLJ  298. 

Mass. — Fuller  v.  Dame,  18  Pick. 
472. 

Mich.— Conklin  v.  Conklln,  166 
Mich.  571,  131  NW  164;  Sherman  v! 
Burton,  166  Mich.  293,  130  NW  667. 
33  LRANS  87. 

Mo. — Pacific  R.  Co.  V.  Seely.  45  I(o. 
212.  100  AmD  369. 

N.  H.— Edgerly  v.  Hale,  71  N.  H. 
138,  61  A  679. 

N.  T. — ^Richardson  v.  Crandall,  48 
N.  T.  848. 

Oh.— Scofleld  v.  Lake  Shore,  etc.,  R. 
Co.,  43  Oh.  St.  671.  3  NE  907,  54  AmR 
846:  Central  Ohio  Salt  Co.  v.  Guthrie, 
35  Oh.  St.  686;  Crawford  v.  Wick,  li 
Oh.  St.  190,  98  AmD  103;  Elisabeth 
Tp.  V.  Burton,  30  Oh.  Clr.  Ct.  411,  418 
Iquot  Cycl. 

Or. — Hollaway  v.  Patterson,  8  Or. 
177,  2  CentrLJ  68. 

S.  D. — Minnesota,  etc.,  R.  Co.  v. 
Way.  34  S.  D.  435,  440.  148  NW  8S8. 
LRA1915B  925   [quot  Cycf. 

Tenn. — White      v.      McMath, 


INS 


Tenn.    718,    166   SW    470,    44    LRANS 
1115. 

Wash. — Delbrldge  v.  Beach,  66 
Wash.  416.  119  P  856. 

W.    Va. — Bias    v.    Atkinson,    64   W,. 
Va.    486,  493,.  63   SE  396   [quot  CycJ; 
Poling  V.  Fhllinpl  Dist.   Bd.  of  Edu- 
cation, 66  W.  Va.  861,  254,  49  Sfl  148 
[quot  Cyc]. 

83.  Ala. — Georgia  Fmlt  Exch.  ▼. 
Turnipseed,  9  Ala.  A.  123,  62  '8 
642. 

Ark. — Bryant  Lumber  Co.  v. 
Fourche  River  Lumber  Co.,  124  Ark. 


313,   187  SW  456.  4«8  [quo'l  Cycl. 

Colo. — Russell  V.  Courier  Printingi 
etc,  Co..  43  Colo.  821,  95  P  936;  Oil-. 


ver  V.  Wilder,  27  Colo.  A.  837,  l49  P 
275. 

Conn. — Connors  v.  Connolly,  •  88. 
Conn.  641,  86  A  600,  46  LRANS" 
664.  ' 

Ind. — Brown  v.  Columfius  First  Nat 
Bank,  137  Ind.  666,  37  NE  158?  Z« 
LRA  206;  Elkhart  County  Lodge  v. 
Crary,  98  Ind.  242,  49  AmR  748; 

La. — Firemen's  Charitable  Assoc,  v. 
Berghaus,  13  La,  Ann.  209. 

Nev. — Drexler  v.   Tyrrell,   16   Nev. 

N.  T. — Richardson  v.  Crandall, '48 
N.  T.  348;  Atcheson  v.  Mallon,  43  N, 
T.  147,  3  AmR  678. 

Pa.— Kuhn  v.  Buhl,  261  Pa.  848,  96° 
A  977. 

S.  D. — Minnesota,  etc.,  R.  Co.  v. 
Way.  34 'S.  D.  436.  440.  148  ^^W  858, 
LRA1915B  925  [quot  CycJ. 

W.  Va. — Bias  v.  Atkinson.  «4  W, ' 
Va.  486,  493,  63  SE  395  [quot  Cyc], 

a*.     See  infra  I  381. 

as.     See  infra  t  368. 

36.     See  infra  i  375. 

87.     See  infra  {  423. 

as.  Providence  Tool  Co.  v.  Norrla, 
2  Wall.  (U.  S.)  46,  17  L.  ed.  868:  Hol- 
land v.  Sheehan,  108  Minn.  362,  188 
NW  1,  23  LRANS  610,  17  AnnCa* 
687;  Minnesota,  etc,  R.  Co.  v.  Way, 
34  S.  D.  436.  440,  148  NW  868,  LRA 
1915B  925   [quot  Cyc]. 
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CONTRACTS 


[§§  360-362 


ooone,  will  not  be  declared  void  as  against  public 
policy  when  it  is  expressly  anthorized  by  a  statute." 

Legality  of  contract  aa  affected  by  character  of 
partiM.  As  a  general  rule,  the  character  of  a  con- 
tract in  this  connection  is  not  affected  by  the  char- 
acter of  the  parties,^  and  such  contracts  will  be  held 
illegal  irrespective  of  whether  they  are  between  citi- 
zens of  the  government  or  between  aliens.^'^ 

State  as  a  puty.  Al|;hough  it  has  been  held  that 
contracts  by  a  state  were  not  subject  to  the  objec- 
tion of  being  against  the  public  policy  of  the  state,'' 
still  a  contract  which  is  against  the  policy  of  the 
federal  government  has  been  held  illegal,  and  the 
assertion  of  the  defense  of  illegality  was  allowed 
9ven  against  the  state." 

[$  361]  b.  History.  The  earliest  application  of 
the  principle  of  public  policy  to  agreements  seems 
to  have  been  in  cases  of  agreements  to  promote  liti- 
gation, or  marriage,  or  in  the  endeavor  to  elude  the 
binding  effect  of  wagers  at  common  law.**  Bat 
whatever  the  origin,  it  is  now  applied  by  the  courts 
in  a  large  and  steadily  increasing  number  of  cases, 
notwithstanding  the  criticism  of  individual  ju^es. 


[$  362]  c.  SouroM.  The  public  policy  of  a  state 
of  which  the  courts  will  take  notice  and  to  which 
they  give  effect  must  be  determined  from  its  consti- 
tutions, laws,  and  judicial  decisions,**  and  the  courts 
will  not  resort  to  other  sources  of  information.*^ 
Where  the  legislature  has  enacted  a  constitutional 
statute  on  the  subject,  public  policy  is  what  the  stat- 
ute enacts.**  In  the  absence  of  any  legislative  pro- 
hibition of  a  particular  ag^ement  which  may  be 
brought  before  a  ^ourt  the  latter,  to  declare  it  void 
on  this  ground,  must  find  that  such  contracts  have 
a  tendency  to  injure  the  public,  are  against  the  public 
good,  or  inconsistent  with  sound  policy  and  good 
morals  as  to  the  consideration  or  thing  to  be  done.** 
If  by  well  settled  judicial  precedent  the  law  has 
determined  that  contracts  of  a  certain  class  tend  to 
the  injury  of  the  public,  or  are  inconsistent  with 
sound  morality,  the  court  should  follow  the  law  thus 
declared,  without  regard  to  its  own  notions  of  the 
tendency  of  the  contract,**  and  even  in  the  absence 
of  precedent  the  court  may  declare  a  contract  void 
when  eontrarjr  to  the  established  principles  of  the 
law.*^    Many  agreements  therefore  whidi  have  al- 


89.  U.  S. — IT.  S.  V.  Trans-Mlssourl 
Freight  Assoc,  16*  U.  S.  290.  17  SCt 
B40.  41  Ij.  ed.  10(W:  Winona  v.  Cow- 
drey,  9t  U.  S.  812.  23  L.  ed.  987; 
Doherty  v.  Rice,  18S  Fed.  204  [all  184 
Fed.  878,  107  CJCA  2021. 

Ky. — Reliance  tltte.  Co.  v.  Prison 
Oomrs.,  161  Ky.  1S5,  170  SW  941; 
Baumelater  v.  Markham,  101  Ky.  122, 
39  SW  844.  41  SW  8K,  19  KyL,  308. 
78  AmBR  397;  Brown  v.  Anderson,  1 
T.  B.  Hon.  198. 

lA. — ^Lyman  v.  Townsend,  24  Lia. 
Ann.  62S. 

Uasa. — Davis  v.  Com..  164  Hasa. 
241.  41  NE  292.  80  LRA  748. 

Minn. — Buck  v.  Walker,  115  Minn. 
289,  132  NW  206,  AnnCksl912  D  882. 

Mo. — Theobald  v.  Supreme  Lodge 
lUP.,  69   Mo.  A.   87. 

w.  T. — Parfltt  V.  Kings  County 
Oas,  etc.,  Co.,  12  Misc.  278,  33  NTS 
1111  [atf  3  App.  Div.  176  (aff  169 
N.  T.   Ill,    63  NE   707)1. 

Oh.— SUte  V.  OllflUan,  16  OhS&CP 
766.  769   [cit  Cycl. 

Pa. — Northern  Cent.  R.  Co.  v.  .Wal- 
worth, 193  Pa.  207.  44  A  268,  74 
AmSR  683;  Enders  v.  Enders.  164 
Pa.  266,  80  A  129,  44  AmSR  698,  27 
LRA  66. 

S.  C. — Denton  v.  English.  6  S.  C. 
U  147. 

Tex. — ^Tyler  v.  St.  Louis  South-, 
western  R.  Co.,  99  Tex.  491,  91  SW 
1,  93  8W  997,  13  AnnCas  911  [rev 
(Civ.  A.)  87  SW  238,  and  app  dlsm 
218  U.  B.  662  mem,  29  SCt  684  mem, 
68  Ii.  ed.   649  mem]. 

Vt — Grand  Isle  v.  Kinney,  70  Vt. 
381.    41   A   130. 

fa]  azarolM  of  atetntoxy  xUhta. 
—The  right  to  acquire  title  to  land 
by  limitation  is  given  by  statute, 
and  an  agreement  oetween  two  par- 
ties ao  to  acquire  such  a  title  is  not 
wrongful  or  inequitable.  Hammons 
v.  Clwer,  69  Tex.  Civ.  A.  610.  127 
STV  880 

30.  Patton  V.  Gilmer,  42  Ala.  648, 
94  AmD  665  (holding  tliat  a  contract 
made  by  an  artificial  person  Is  void 
if  the  consideration  Is  illegal,  or  if 
the  subject  matter  is  against  public 
policy;  In  this  respect  a  corporation 
stands  on  the  same  ground  as  a 
natural   person). 

31.  Gloves  V.  Delaplalne,  14 
Johns.   (N.  Y.)  146.  ^    _     ^ 

39.  Brown  v.  Anderson.  1  T.  B. 
Mon.  (Ky.)  198.  See  also  Peo.  v. 
Stephens.  71  N.  T.  627  (where  the 
power  or  the  legislature  to  waive 
fraud  in  a  contract  with  the  state 
was   conceded). 

33.  Craig  v.  Missouri,  4  Pet  (U. 
S.)  410,  7  L.  ed.  903;  Patton  v.  Gil- 
mer, 42  Ala.  548,  94  AmD  666;  Linn 
V.  State  Bank,  2  111.  87,  25  AmD  71; 
State  V.  State  Bank.  20  La.  Ann.  468. 


34k  See  Anson  Contr.  p  183;  Pol- 
lock Contr.   p  272. 

35.  See  Printing,  etc..  Registering 
Co,  V.  Sampson,  L.  R.  19  Eq.  462,  466, 
21  ERC  696  (where  Jessel.  M.  R.. 
said:  "It  must  not  be  forgotten 
that  you  are  not  to  extend  arbitrarily 
those  rules  which  say  that  a  given, 
contract  is  void  as  being  against 
public  policy,  because  if  there 
Is  one  thing  which  more  them 
another  public  policy  requires  it  is 
that  men  of .  full  age  and  of  com- 
petent understanding  shall  have  the 
utmost  liberty  of  contracting,  and 
that  their  contracts  when  entered 
into  freely  and  voluntarily  shall  be 
held  sacred  and  shall  be  enforced 
by  the  Courts  of  justice.  Therefore, 
yon  he.ve  this  paramount  public  pol- 
icy to  consider — that  you  are  not 
lightly  to  interfere  with  this  free- 
dom of  contract"). 

86.  U.  S. — ^Hartford  F.  Ins.  Co.  ▼. 
Chicago,  etc.,  R.  Co.,  176  U.  S.  91,  20 
SCt  si,  44  L.  ed.  84  [aff  70  Fed.  201, 
17  CK2A  62,  30  LRA  1931;  U.  S.  v. 
Trans-Missouri  Freight  Assoc,  166 
TJ.  S.  290,  17  SCt  640.  41  L.  ed.  1007; 
Logan  V.  Postal  Tel.,  etc..  Co.,  167 
Fed.  670;  Swann  v.  Swann,  21  Fed. 
299 

Ala. — Denson  v.  Alabama  Fuel, 
etc.,  Co..  78  S  626;  Couch  v.  Hutchin- 
son. 2  Ala.   A.   444,  67  S   76. 

Ark. — Arlington  Hotel  Co.  v.  Rec- 
tor,  124  Ark.   90.   186   SW  622. 

Cal. — ^Alpera  v.  Hunt.  86  Gal.  78, 
24  P  846.  21  AmSR  17,  S  LRA  488. 

Ga. — New  York  Mut.  L.  Ins.  Co,  v. 
Durden.  9  Ga.  A.  797.  72  SB  296. 

111. — ^Zeigler  v.  Illinois  Trust,  etc.. 
Bank,  246  III.  180,  91  NE  1041,  28 
LRANS  1112,  19  AnnCas  127;  Lewis 
v.  Harris  Trust,  etc..  Bank,  188  111. 
A.  544;  Union  Trust,  etc.  Bank  v. 
Kinloch  Long  Distance  Tel.  Co.,  169 
111.  A.  309  [aff  258  111.  202.  101  NE 
635,  46  LRANS  466,  AnnCasl914B 
258]. 

Ind.— HogBton  v.  Bell,  112  NB  888; 
Burley  Tobacco  Soc.  y.  Gillaspy,  61 
Ind.  A.   583,  100  NB  89. 

Ky. — Chreste  v.  Louisville  R.  Co„ 
167  Ky.  76,  180  SW  49.  LRA1917B 
1123;  Gathright  v,  Byllesby,  164  Ky. 
106,  167  SW  46. 

La. — State  v.  American  Sugar  Re- 
flning  Co..  138  La.  1005,  1019,  71  3 
137   [quot  Cycl. 

Miss. — Orrell  v.  Bay  Mfg.  Co..  83 
Miss.  800,  36  S  661,  70  LRA  881  [app 
dism  198  U.  S.  681  mem,  26  SCt  804 
mem,  49  L.  ed.  1172  mem];  Ma- 
horner  v.  Hooe,  17  Miss.  247,  48  AmD 
706. 

Mo. — Roaelle  v.  Farmers'  Bank.  141 
Mo.  36.  39  SW  274,  64  An»SR  601; 
State  v.  Miller,  1  .Mo.  A.  48  [rev  on 
other  grounds   66  Mo.  328]. 


Itont. — Parchen  v.  Chessman,  49 
Mont.  326,  142  P  681.  146  P  489.  Ann 
Casl918A  681;  Picket  Pub.  Co.  v. 
Carbon  County,  36  Mont.  188.  92  P 
624,  122  AmSR  362,  18  LRANS  1115, 
18  AnnCas  986. 

Nebr. — ^Langdon  v.  Conlln.  67  Nebr. 
243,  93  NW  389,  108  AmSR  648,  60 
LRA  429,  2  AnnCas  834. 

Okl.— Huber  v.  Gulp.  46  Okl.  670, 
149  P  216.  218  [cit  Cycl. 

Pa. — ^Enders  v.  Bnders,  164  Pa.  266, 
80  A  129,  44  AYnSR  698,  27  LRA  66. 

Tex. — Sullivah-Sanford  Lumber  Co. 
v.   Watson,    (Civ.   A.)    135    SW   635. 

37.    Swann  v.  Swann,  21  Fed.  299. 

"The  public  ■policy  of  a  state  or 
nation  must  be  determined  by  its 
constitution,  laws  and  Judicial  de- 
cisions; not  by  the  varying  opinions 
of  laymen,  lawyers,  or  judges  as  to 
the  demands  of  the  interests  of  the 
public."  Hartford  F.  Ins.  C^o.  v.  Chi- 
cago, etc.,  R.  Co.,  70  Fed.  801.  202, 
17  CCA  62,  30  LRA_19S  [aff  176  U.  S. 
91,  2(1  SCt  33,  44  U  ed.  84]. 

88.'  Denaon  v.  Alabama  Fuel,  etc., 
Co.,  (Ala.)  73  S  626:  General  Electric 
Co.  V.  Ft.  Deposit,  174  Ala.  179.  66  S 
802:  Moon  V.  South  Bend  School  City, 
60  Ind.  A.  261,  98  NB  163;  Parchen 
V.  Chesaman,  49  Mont.  326,  334,  142 
P  631,  146  P  469,  AnnCasl916A  681. 
See  also  cases  supra  note   86. 

"What  is  the  public  policy  of  a 
state,  and  what  is  contrary  to  it.  are 
questions  to  be  determined,  not  by 
the  private  convictions  or  notions  of 
the  persons  who  happen  for  the  time 
to  be  exercising  judicial  functions, 
but  by  reference  to  the  enactments 
of  the  lawmaking  power,  and,  in  the 
absence  of  them,  to  the  decisions  of 
the  courts.  And  when  the  legis- 
lature, exercising  its  constitutional 
powers,  has  spoken  upon  a  particular 
subject,  its  utterance  is  the  public 
policy  of  the  state  on  that  subject" 
Parchen  v.  <3ieaaman.  supra. 

89.  Kuhn  V.  Buhl,  261  Pa.  848.  96 
A  977.  984  (quot  C^c],  See  Craig 
v.  XT.  S.  Health,  etc.,  Ins.  Co.,  80  S.  C. 
161.  61  SB  423.  128  AmSR  877.  18 
LRANS  106,  15  AnnCas  216  (holding 
that  the  Judicial  department  of  the 
government  may  refuse  to  enforce 
contracts  recognized  by  the  people 
at  large  as  vicious  in  themselves, 
and  therefore  opposed  to  publio 
policy). 

40.  Sheppey  v.  Stevena.  177  Fed. 
484,  490  [quot  Cyc];  Oliver  v.  Wil- 
der, 27  Colo.  A.  S37.  149  P  275: 
Princeton  v.  Princeton  Blectric  Light 
etc,  Co.,  166  Ky.  730,  737,  179  SW 
1074  [cit  (3yc);  Kuhn  v.  Buhl,  251 
Pa.  348.   96  A  977,  984  [quot  Cyc]. 

41.  Woodson  v.  Hopkins,  86  Hiss. 
181.    37   S   1000,   38   S   298,   107   AmSR 
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ready  been  discussed  as  void  because  contrary  to  the 
terms  of  statutes"  are  also  void  as  being  contrary 
to  the  policy  of  the  law  as  expressed  in  those  stat- 
utes.^ But  there  are  many  things  which  the  law 
does  not  expressly  prphibit  or  penalize,  which  are 
so  mischievous  in  their  nature  and  tendency  that 
on  grounds  of  public  policy  they  are  not  permitted 
to  be  the  sabjeet  of  an  enforceable  agreement.^  And 
agreements  which  fall  under  this  class  are  the  sub- 
ject of  the  following  sections. 

[i  363]  d.  Public  J>oUcy  Varies  with  Time  and 
Place.  As  the  habits,  opinions,  and  wants  of  a  peo- 
ple vary  with  the  times  so  public  policy  may  change 
with  them.**  So  because  these  habits,  opinions,  and 
wants  are  different  in  different  places,  what  may  be 
against  public  policy  in  one  state  or  country  may 
not  be  so  in  another.  The  public  policy,  not  alone 
of  different  countries,  but  of  different  states  of  the 
Union,  on  the  subjects  of  wagers  and  lotteries,  of 
Sunday  observance,  of  the  liquor  traffic,  and  the  like, 
is  very  different.** 

[$  364]  0.  Federal  Oonrts.  It  has  been  held  that 
in  the  federal  courts  the  question  whether  a  contract 

275.  70,L.RA  64B;  Jones  v.  Randall, 
Cowp.   S7,   98   Reprint  t64,   956. 

"It  la  admitted  .  .  .  that  the  con- 
tract Is  against  no  positive  law:  it 
is  admitted  too.  that  there  Is  no 
c&se  to  be  found  which  says  it  is 
Illegal:  but  it  is  arifued,  and  rlgrhtly, 
that  notwlthstandlnK  it  is  not  pro- 
hibited by  any  positive  law,  nor 
adjudged  lIIeKal  by  any  precedents, 
yet  It  may  be  decided  to  be  so  upon 
principles;  and  the  law  of  ESngland 
would  be  a  strange  science  Indeed 
If  It  were  decldea  upon  precedents 
only.  Precedents  serve  to  illustrate 
principles,  and  to  ^ve  them  a  flxed 
certainty.  But  the  law  of  England, 
which  Is  exclusive  of  positive  law, 
enacted  by  statute,  depends  upon 
principles;  and  these  principles  run 
through  all  the  canes  according:  as 
the  particular  circumstances  of  each 
have  been  found  to  fall  wHhln  the 
«ne  or  other  of  them."  Jonea  v. 
FUtndall.    supra. 

4a.     See  supra  if   361-SST. 

43.  Terre  Haute  Brewing  Co.  v. 
McOeever,  (AlaJ  78  8  889;  Georgia 
Fruit  Exoh.  v.  Tumipseed,  9  Ala.  A. 
123.  £2  8  S4Z;  Morgan  v.  Meniles,  60 
Cal.  341;  Brooks  v.  Cooper,  50  N.  J. 
Eg.  7S1.  26  A  978.  86  AinSR  798.  21 
LKA  SI  7;  McConnell  v.  Kitchens,  20 
8.    C.    430,    47    AmR   846. 

44.  IT.  8. — Sheppey  v.  Stevens.  177 
Fed.   484.   490   fquot  Cycl. 

Ky. — Gordon  v.  Gordon.'  188  Ky. 
409.   182  SW  220.  LRA1916D  676. 

Me. — Lesieur  v.  Rumford,  111  "Me. 
817,    93  A  838. 

Okl. — Huber  v.  Gulp,  46  Okl.  B70. 
149    P   218,   218    felt  Cyc], 

■W.  Va. — West  Virginia  Transp. 
Co.  V.  Ohio  River  Pipe  Lino  Co.,  22 
•W.    Va.   600,  46   AmR  627. 

4li.  U.  S.— Dixon  V.  U.  S.,  7  F.  Cas. 
No.    3.934.  1  Brock  177. 

Fla. — Hall  v.  O'Nell  Turpentine  Co.. 
56  Fla.   324.  47  S  609.  16  AnnCas  788. 

Ind. — Burley  Tobacco  Soc.  v.  Gll- 
laspy,  61  Ind.  A.  683,  100  NE  89. 

Mont. — ^Picket  Pub.  Co.  v.  Carbon 
County.  36  Mont.  188.  92  P  624,  122 
AmSR  362,  13  UlANS  116,  12  Ann 
Cas  »8«. 

N.  J. — Brooks  v.  Cooper,  60  N,  J. 
Eo.  761,  26  A  978,  36  AmSR  793,  21 
LRA  617. 

Okl. — ^Huber  ▼.  Gulp,  46  Okl.  670, 
149    P    216. 

Eng. — Davies  v.  Davies,  86  Ch.  D. 
359. 

And  see  Griswold  v.  Illinois  Cent. 
R.  Co.,  90  Iowa  266,  268,  67  NW  848, 
24  LRA  647  (where  It  Is  said:  "Pub- 
lic policy  is  variable, — the  very  re- 
verse of  that  which  la  the  policy  of 
the   public  at  one  time  may  become 

Sublic   policy   at   another;    hence,   no 
xed  rule  can  be  given  by  which  to 
determine  what  is  public  policy*'). 


is  against  public  iraliey  is  a  question  of  general  law 
and  not  dependent  solely  on  any  local  statute  or 
usage.  Over  this  question  the  national  courts  exer- 
cise concurrent  jurisdiction  with  those  of  the  state, 
and  while  the  decisions  of  the  latter  are  always  en- 
titled to  the  weight  of  persuasive  authority  the  fed- 
eral courts  will  exercise  their  own  judgment.*' 

[i  365]  f.  Law  and  Equity.  Principles  of  public 
policy  recognized  in  equity  should  be  given  full 
weight  in  courts  of  law.^ 

[i  366]  g.  Particular  Agreements  Oontrary  to 
Public  Policy — (1)  In  GeneraL  Whether  a  contract 
is  against  public  policy  is  a  fiuestion  of  law  for  the 
court  to  determine  from  all  the  circumstances  of 
each  case.*"  It  is  clearly  to  the  interest  of  the  public 
that  persons  should  not  be  unnecessarily  restricted 
in  their  freedom  to  make  their  own  contracts  ;°*  and  ■ 
therefore  agreements  are  not  to  be  held  void  as  be- 
ing contrary  to  public  policy  unless  they  are  clearly 
contrary  to  what  the  legislature  or  judicial  decision 
has  declared  to  be  the  public  policy  or  they  mSni-' 
festly  tend  to  injure  the  public  in  some  way."  On 
the  other  hand  the  interests  of  the  public  do  require 


46.  Oonfllet  of  laws  see  supra 
f  27.   ♦ 

47.  Uverpool,  etc..  Steam  Co.  v. 
Phenix  Ins.  Co.,  12*  U.  S.  397,  9  SCt 
469,  33  L,.  ed.  788;  Bucher  v.  Che- 
shire R.  Co.,  126  U.  S.  566,  8  SCt  974, 
31  Li.  ed.  796;  Smith  v.  Alabama.  124 
V.  3.  466,  8  SCt  664.  31  L.  ed.  608; 
Myrick  v.  Michigan  Cent.  R.  Co.,  107 
V.  S.  102.  1  SCt  426,  27  L.  ed.  826; 
Burgess  v.    Seligman,    107   U.    8.    20, 

2  set  10,  27  L.  ed.  858:  Brooklyn 
City,  etc.,  R.  Co.  v.  National  Bank 
of  Republic,  102  U.  S.  14,  26  U  ed. 
61;  New  York  Cent.  R.  Co.  v.  Iiock- 
wood,  17  Wall.  (U.  S.)  867,  21  U  ed. 
627;  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.,  16  Pet.  (U.  8.)  496, 
10  L.  ed.  1044;  Swift  v.  Tyson,  16 
Pet.   (U.   8.)   1,  10  L.  ed.  866. 

"Questions  of  public  policy,  as 
affecting  the  liability  for  acts  done, 
or  upon  contracts  made  and  to  be 
performed,  within  one  of  the  States 
of  the  Union — when  not  controlled 
by  the  Constitution,  laws,  or  treaties 
of  the  United  States,  or  by  the  prin- 
ciples of  the  commercial  or  mercan- 
tile 1a.w  or  of  general  jurisprudence, 
of  national  or  universal  application — 
are  governed  by  the  law  of  the  State, 
as  expressed  in  Its  own  constitution 
and  statutes,  or  declared  tnr  its  high- 
est court."  Hartford  F.  Ins..  Co.  v. 
Chicago,  etc.,  R.  Co..  176  U.  S.  91,  100, 
20  SCt  33,  44  L.  ed.  84  [aff  70  Fed. 
201.   17  CCA  62,   80   LRA  1981. 

48.  Boynton  v.  Hubbard,  7  Mass. 
112. 

4e.  Cal. — Spangenberg  v.  Spangen- 
berg,  19  Cal.  A.  48ft,  126  P  879. 

Colo. — Russell  V.  Courier  Printing, 
etc..  Co.,  43  Colo.   331,   96  F  936. 

Ga. — Smith  V.  Du  Bose,  78  Oa.  413, 

3  SB  309,  6  AmSR  260. 
La. — Queensborough    Land    Co.    v. 

Caseaux.  136  La.  724,  67  8  641,  LRA 
1916B  1201,  AnnCasl916D  1128. 

Mo. — Ward  v.  Hartley,  178  Mo. 
186.    77   SW   302. 

Oh. — Weber  v.  Shay,  66  Oh.  St.  116, 
46  NB  377,  60  AmSR  743,  37  LRA 
230. 

Or. — Cone  v.  Oilmore,  79  Or.  349, 
165  P  192. 

Tex. — Pierce  v.  Randolph.  12  Tex. 
290. 

E!ng. — Bgerton  v.  Brownlow,  4  H. 
L.  Caa.  1,  10  Reprint  859,  24  KRC 
118. 

aurdea  of  proof  ■•  to  palilio  pol- 
icy see  InfEa  I  947.  . 

so.  Godfrey  v.  Roessle,  5  App. 
(D.  C.)  299,  303;  Patterson  v.  Cham- 
bers' Power  Co.,  81  Or.  328,  169  P 
568:  Printing,  etc..  Registering  Co. 
V.  Sampson,  L.  R.  19  Eq.  462,  21  BRC 
696  ..      .»  , 

"After    a    party    has    deliberately 
made  his  contract  and  received  the  I 
consideration      therefor,      it      must 


plainly   appear   that   it    contravenes 

Sublic  policy  before  the  courts  will 
eclore    It   void    upon   that   ground." 
Godfrey  v.  Roessle,  supra. 

61.  U.  S. — Order  of  St.  Benedict 
v.  Stelnhauser,  234  U.  S.  640,  34  SCt 
932,  68  L.  ed.  1612,  62  LRANS  459, 
AnnCasl917A  463;  Oregon  R.,  etc, 
Co.  V.  Dumaa,  181  Fed.  781,  104  CCA 
641. 

Ala. — Bush  V.  Russell,  180  Ala. 
690,  61  S  373:  Couch  v.  Hutchinson.  2 
Ala.  A.  U4.  67  S  76. 

ArlB. — Ruse  v.  Williams,  14  Arts. 
445,   130  P  887.   46   LRANS   923. 

Ark. — American  Nat.  Ins.  Co.  v. 
Otis,  122  Ark.  219,  183  SW  183,  LRA 
1916B  875. 

Cal.— McCowen  v.  Pew.  163  Cal. 
738.  9$  P  893,  21  LRANS  800,  16 
AnnCas  630;  Spangenberg  v.  Span- 
genberg. 19  Cal.  A.  439,  126  P  379; 
Goodhart  v.  Mission  Pub.  Co.,  18  Cal. 
A.  894,  123  P  210;  Cox  v.  Hughes, 
10  Cal.  A.  668,  102  F  966. 

Colo. — Oliver  v.  Wilder,  27  Colo. 
A.  837,  149  P  276. 

Fla.— Hall  v.  O'Nell  Turpentine 
Co.,  6£  Pla.  824,  47  S  609.  18  AnnCas 
738;  Atlantic  Coast  Line  R.  Co.  v. 
Beazley.  54  Pla.  311,  45  B  761. 

Qa. — Equitable  Loan,  etc.,  Co.  v. 
Waring,  117  Ga.  699,  44  SB  820,  »7 
AmSR  177,  62  LRA  93  (power  exer- 
cised only  in  cases  free  from  doubt); 
Virgtlnla  Bridge,  etc.,  Co.  v.  Crafts, 
2  Ga.  A.  126,  68  SE  322. 

Ida. — Darknell  v.  -Coeur  D'AIene, 
eta,  Transp.  Co.,  18.  Ida.  61.  108  P 
536. 

Ill — Zelgler  v.  Illinois  Trust,  eta. 
Bank.  246  111.  180,  91  NB  1041.  28 
LRANS  1112,  18  AnnCas  127;  Har- 
low y.  Snow,  147  111.  A.  369. 

^Ind. — ^Hogston  v.  Bell,  112  NB  888; 

Watkina  v.  State.  161  Ind.  128,  49 
NE  169,  51  NB  79;  Burley  Tobacco 
Soc.  v.  GlUaspy,  61  Ind.  A.  683,  100 
NE  89;  Moon  v.  South  Bend  School 
City,  60  Ind.  A.  261,  98  NB  158:  Cal- 
lieott  v.  Allen.  31  Ind.  A.  661,  67  NB 
196. 

Iowa. — ^Baldwin  v.  Moser,  128  NW 
989;  Cole  v.  Brown-Hurley  Hard- 
ware Co.,  139  Iowa  487,  117  NW  746, 
18  LRANS   1161,   16  AnnCas  846." 

Ky. — Chreste  v.  Louisville  R.  CJo., 
167  Ky.  76,  180  SW  49,  LRA1917B 
1123;  Sellars  v.  Jones,  164  Ky.  458, 
176  SW  1002;  Elder  v.  Oflutt.  158 
Ky.  409,  166  SW  424;  Robinson  v. 
Hamilton,  6  Ky.  Op.  419;  Ewing  ▼. 
Winfrey,  6  Ky.  Op.  741;  Munday  ▼. 
Leathers,  6  Ky.  Op.  456;  Hammond 
V.  Sanford,  2  Ky.  Op.  647. 

La. — Dionne  v.  New  Iberia  Refin- 
ing, etc..  Assoc,  60  La.  Ann.  890.  28 
S  624;  Bacas  v.  Klein,  14  La.  Ann. 
407. 

Hd.— Jacobs  V.  Davla  34  Hd.  204. 
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.  Mass.— Kills  T.  Smith.  193  Mass. 
11,  78  NE  766,  6  LRANS  866;  Hayes 
v.  Kyle,  8  AUen  300. 

Mioh. — Mutual  Ben.  Assoc  v. 
Hoyt.  46  Mich.  478,  9  NW  497. 

Minn. — Peterson  t.  Christensen,  26 
.Minn.  377,  4  NW  62S. 

Mo.— Llebke  v.  Knapp,  79  Mo.  22, 
4>  AmR  212;  Martin  v.  Paxson,  S6 
Mo.  260. 

Mont. — Murray  v.  White,  42  Mont. 
423,  lis  P  764,  AnnCasl912A  1297. 
^Nebr. — Stroemer  v.  Van  Orsdel,  74 
Jjebr.    132,    108    NW    1058,     107    NW 
125,  121  AmSR  713,   4  LRANS  212. 

N.  J Sommers  v.  Myers,  69  N.  3. 

L.  24,  64  A  812. 

N.  T. — Appleton  v.  Warbasse,  92 
Misc.  42,  165  NTS  987;  Matter  of 
American  Fidelity  Co.,  64  Misc.  357, 
104  NTS   711. 

N.  C — ^Plectrova  Co.  v.  Sprint: 
Garden  Ins.  Co.,  156  N.  C.  232,  72  SB 
806,   85  LRANS  1216. 

Oh. — Rlchter  v.  Phcenlx  Bids., 
etc..  Co..  27  Oh.  Clr.  Ct.  798. 

Okl. — Shlppey   v.   Bearman.   167  P 
802;  Huber  V.  Culp,  46  OIcL  670.  149 
P  216. 
'  Or. — Paulson  v.  Weeks,  80  Or.  468, 
157  P  690. 

■pa. — Germantown  Brewing'  Co.  v. 
Booth,  162  Pa.  100,  29  A  386.  3  Pa. 
Dlst  142,  84  WklyNC  440  [rev  14 
Pa.  Co.  189];  PItzslmnions  v.  Hand, 
87  Pa.  Super.  698. 

Tex. — Anderson  v.  La  Orange  First 


Nat    Bank,    (Civ.   A.)    191    SW    886: 
Wright   V.   Riley,    (Ch  ' 

ll34,  1186  telt  Cyc], 


Wright    V.    Riley,    (Cfv.   A.)    118    SW 


Utah.— Morgan  v.  Child.  41  UUh 
6«2.  128  P  621. 

Vt. — Claremont  Brldgre  t.  Royca, 
42  Vt.  780. 

Va. — Brown   v.    Speyers.    20   Oratt. 


(61_Va.)   296. 

Wash. — Stone  v.  Bayley, 
184.    134  P   820,   48  LRANS  429. 


^ash. — Stone  v.  Bayley,  75  Wash. 


Wis. — Jacobs  V.  Wisconsin  Nat.  It. 
Ins.  Co..  162  Wis.  318,  156  NW  169. 

BnK- — Richardson  v.  MelUsh,  2 
Blnjr.  229,  9  ECL  657.  130  Reprint 
294,  1  C.  &  P.  241,  12  ECL  145.  R.  & 
M.  66.  21  ECL  703. 

"In  order  to  invalidate  the  contract 
U  should  appear  that  the  agreement 
Itself  contenfiilated  illegal  acts,  or 
acts  condemned  as  against  good 
morals  or  public  policy.  It  is  not 
sufficient  that  acts  were  done  which 
might  be  condemned,  but  the  test  is 
the  Intention  of  the  parties — what 
acts  were  contemplated  by  them  to 
be  performed  in  carrying  out  the 
•greement."  Appleton  v.  w'arbasse, 
is  Misc.  42,  44,  166  NYS  987  [auot 
Drake  v.  Lauer,  93  App.  Div.  86,  89, 
86  NYS  986  (atT  182  N.  Y.  633  mem, 
76  NB  1129  mem)]. 

la]  "TIM  consaiunui  of  Judicial 
orplaioa  as  expressed  in  the  eases  Is 
that  the  power  to  Invalidate  commer- 
cial and  business  agreements  on  tne 
irrounds  of  public  policy  Is  so  far 
reaching  and  so  easily  abused  that  It 
should  DC  called  into  action  to  set 
aside  or  annul  the  solemn  engage- 
'menta  of  parties  dealing  on  equal 
terms  only  In  cases  where  the  cor- 
rupt or  dangerous  tendency  clearly 
and  unequivocally  appears  upon  the 
face  of  the  contract  Itself,  or  is  the 
necessary  Inference  from  the  mat- 
tars  which  are  expressed.  The  only 
apparent  exception  to  this  general 
rule  is  to  be  found  in  those  cases 
where  the  contract,  though  fair  and 
unobjectionable  upon  its  face.  Is  a 
■jwrt  of  a  corrupt  scheme,  and  is 
;made  to  disguise  the  real  nature  of 
the  transaction."  Cole  v.  Brown- 
Hurley  Hardware  Co..  139  Iowa  487. 
492,  117  NW  746.  18  LRANS  1161,  16 
AnnCas  846. 

[bl  AgntMumts  not  afaliwt  vnb- 
llo  polloT^— (1)  An  agreement  with 
an  attachment  officer  -to  pay  plalntifC 
thi  amount  which  he  may  recover  In 
his  action,  in  consideration  of  the 
bflteer  delivering  the  attached  prop- 
erty to  the  promisor.  Hayes  v.  Kyle. 
8  Allen  (Mass.)  300.  (2)  An  agree- 
nicmt  by  an  employer  to  pay  an  em- 

Sloyee  a  certain  sum  per  month  for 
(a  aarylces,  even  if  he  should  be  dls- 
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charged  for  incapacity  or  dereliction 
of  duty.  Eidwards  v.  Crepin.  68  Cal. 
37.    8    P   616.     (3)    An    agreement    to 

fiay  attorney's  fees  and  costs  of  col- 
ection  by  suit  if  a  debt  is  not  paid 
when  due.  Brown  v.  Maulaby,  17 
Ind.  10;  BilUngsley  v.  Dean,  11  Ind. 
331;  Baoas  v.  Klein,  14  La.  Ann.  407. 
But  see  otherwise  as  to  a  stipulation 
to  pay  a  certain  percentage  on  the 
amount  due  as  attorney's  fees.  Mar- 
tin V.  Belmont  Bank,  13  Oh.  260; 
Shelton  v.  Gill,  11  Oh.  417:  State  v. 
Taylor,  10  Oh.  378.  (4)  An  agree- 
ment to  pay  a  commission  on  all 
business  brought  to  the  promisor. 
Vocke  V.  Peters,  68  111.  A.  338;  Web- 
ster T.  Sibley,  72  Mich.  630,  40  NW 
772;  Richard  V.  Quintard,  61  N.  T. 
636;  Ormes  v.  Dauchy,  46   N.  T.  Sa 
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per.  86  [alT  82  N.  Y.  443,  87  AmR 
583].  (6)  A  restriction  on  the  trans- 
fer of  labor  tickets  issued  by  a  cor- 


poration. Tabler  v.  Sheffield  Land, 
etc.,  Co..  79  Ala.  877,  58  AmR  693. 
(6)  An  agreement  that  the  pledgor 
of  a  life  insurance  policy  shall  lose 
his  right  to  redeem  on  his  death. 
Bdington  v.  JSSlna.  L.  Ins.  Co.,  13  Hun 
543  [rev  on  other  grounds  77  N.  Y. 
664].  (7)  Securities  taken  by  the 
commissioners  of  highways  In  nego- 
tiating amicable  settlements  of  con- 
troversies relating  to  encroachments 
on  public  roads.  Highway  Comrs.  v. 
Peck.  6  Hill  (N.  T.)  216.  (8)  A  stip- 
ulation in  a  deed  of  trust  as  to  the 
notice  to  be  given  in  the  event  of  a 
sale.  Martin  t.  Paxson,  66  Mo.  260. 
(9)  A  covenant  by  a  landowner  not 
to  permit  the  owner  of  an  adjoining 
tract  to  cut  a  ditch  through  the  cove- 
nantor's premises.  Jacobs  v.  Davis, 
34  Md.  2(14.  -  (10)  An  agreement  that 
If  a  grantee  should  die  before  a  day 
named  part  of  the  consideration  un- 

Said  should  not  be  payable  at  all. 
lyde  V.  Mohn.  4  Oh.  Clr.  Ct.  637,  2 
Oh.  Clr.  Dec.  694.  (11)  Agreements 
for  the  purchase  and  sale  of  gold. 
Brown  v.  Speyers,  20  Gratt.  (61  Va.) 
296.  (12)  A  deed  from  a  landowner 
adjoining  a  toll  bridge  to  the  own- 
ers of  the  bridge,  although  a  foreign 
corporation,  granting  the  right  to 
control  all  passage  over  such  land, 
which  may  be  sought  for  the  purpose 
of  avoiding  payment  of  toll  over  the 
bridge,  the  right  to  obstruct  any 
travel  over  the  land  for  that  purpose, 
etc.  Claremont  Bridge  v.  Royce.  42 
Vt.  730.  (13)  A  loan  to  a  person  to 
enable  him  to  carry  on  a  liquor  busi- 
ness under  a  license.  Germantown 
Brewing  Co.  v.  Booth,  162  Pa.  100.  29 
A  386,  3  Pa.  Dlst.  142,  29  A  386  [rev 
14  Pa.  Co.  189].  (14)  A  contract  be- 
tween a  shipper  and  a  railroad  com- 
pany, whereby  the  shipper  agrees  to 
remove  the  freight  within  forty- 
eight  hours  after  notice  of  Its  arrival 
at  its  destination  or  pay  a  reason- 
able charge  for  detention  of  the  car. 
New  York,  eta,  R.  Co.  v.  J.  P.  Selber- 
llng  Co.,  8  Oh.  Clr.  Ct.  593,  4  Oh.  Clr. 
Dec.  210.  (16)  The  Joining  of  claims 
due  to  several  persons  in  a  note  pay- 
able to  one.  Sommers  v.  Hamburger, 
91  Wis.  107,  64  NW  880.  (16)  A  con- 
dition of  a  bond  for  a  deed  that  the 
trustees  of  a  school,  as  grantees, 
should  be  Incorporated  by  a  legisla- 
tive enactment,  and  thereby  author- 
ined  to  hold  the  lot  for  the  use  of 
the  town  for  school  purposes,  etc.. 
"exclusive  of  any  restriction  of  school 
law."  Chapman^  v.  School  Dlst,  5 
F.  Cas.  No.  2,6(f8,  Deady  139.  (17) 
An  agreement  by  the  banking  de- 
partment not  to  close  a  bank  as  in- 
solvent, on  a  promise  by  a  stock- 
holder and  depositor  to  make  good  its 
capital.  Sickles  v.  Herold,  11  Misc. 
683,  32  NYS  1083  [aff  15  MlsC.  116.  36 
NYS  488  (mod  on  other  grounds  149 
N.  Y.  332,  43  NE  852)].  (18)  An 
agreement  by  a  corporation  organ- 
ized to  build  a  public  bridge  with  the 
proprietor  of  a  newspaper  to  give 
him  stock  of  the  company  in  consid- 
eration of  his  pubTlshlng  articles  fa- 
voring the  enterprise  and  showing 
the  value  of  it  as  an  investment. 
Llebke  v.  Knapp.  79  Mo.  22,  49  AmR 
212.     (19)    A    mortgage    on    railroad 


property  to  a  foreign  trust  oomjiany 
to  secure  bonds  made  payable  out  of 
the  state.  Hervey  v.  Illinois  Mid- 
land R.  Co.,  28  Fed.  169.  (20)  An 
agreement  to  give  a  Hen  to  the 
builder  of  machinery  for  a  water 
company  on  the  machinery  ot  the 
plant.  New,  Chester  Water  Co.  ▼. 
Holly  Mfg.  Co.,  53  Fed.  19,  8  CCA  S9». 
(21)  An  agreement  to  procure  cor- 
porate action  where  rights  of  third 
persons  not  injuriously  ailected,  and 
only  legal  means  contemplated.  Bor- 
land v.  Prlndle.  144  Fe£  718.  (22) 
An  agreement  permitting  another  to 
conduct  mercantile  business  for 
owner  for  Mmlted  time.  Holder  t. 
Shelby,  (Tex.  Civ.  A.)  118  SW  590. 
(23)  A  contract  with  county  board  to 
discover  taxable  property  omitted 
from  taxation.  Shinn  t.  (Cunning- 
ham. 120  Iowa  383,  94  NW  941:  Dls- 
brow  V.  Cass  County.  119  Iowa  538, 
93  NW  685.  (24)  A  contract  restrict- 
ing the  retail  traffic  in  intoxicating 
liquors  In  a  town.  Sell  v.  Branen. 
70  111.  A.  471.  (26)  An  agreement  to 
use  one's  Influence  to  Induce  a  per- 
son, negotiating  for  the  purchase  of 
real. estate  to  complete  the  iMirchaae. 
Fltzslmmons  v.  Hand,  27  Pa.  Super. 
698.  (26)  A  secret  contract  between 
children,  providing  for  the  equal  dis- 
tribution between  them  of  any  estate 
which  their  father  may  leave  on  his 
death,  executed  during  his  lifetime. 
Spangenberg  v.  Spangenberg,  19  CaL 
A.  439,  126  P  379.  (27)  A  contract 
by  which  plaintlfF  agreed  to  furnish 
defendant  information  concerning 
mining  property,  and  defendant 
agreed  to  purchase  stock  in  the  cor- 
poration owning  the  property,  the 
parties  to  divide  the  profits  equally 
and  share  the  losses.  Morgan  v. 
Child,  41  Utah  562,  128  P  521.  (28) 
An  agreement  among  members  of 
religious  sect  to  hold  property  in 
common.  Ruse  v.  Williams.  14  Arix. 
446.  ISO  P  887,  45  LRANS  923.  (29) 
A  contract  made  between  p(un.les  to 
action  for  divorce  that  the  husband 
shall  support  minor  children  and  that 
the  obligation  of  the  contract  shall 
survive  Tils  death.  Stone  v.  Bayley. 
75  Wash.  184,  134  P  82».  48  LRANS 
429.  (30)  Contracts  between  indi- 
viduals having  for  their  direct  ob- 
ject the  acquisition  of  public  lands 
In  a  lawful  manner.  Williams  v. 
PInley,  99  Tex.  468,  90  SW  1087  [rev 
(Civ.  A.)  87  SW  7861.  (31)  A  con- 
tract, binding  a  purchaser  of  school 
lands  from  the  state  to  execute  to 
another  a  bond  for  title,  and  to  com- 
plete the  statutory  period  of  occu- 
pancy necessary  to  perfect  title. 
Johnson  v.  Buchanan,  54  Tex.  Civ.  A. 
328,  116  SW  875.  (32)  An  agreement- 
by  which  defendants  promised  to  pay 
plalntlils  two  hundred  dollars  per 
annum  for  the  exclusive  privilege  of 
running  a  wheel  at  a  pleasure  resort 
during  the  life  of  a  patent  on  the 
wheel.  Sommers  v.  Myers,  69  N.  J. 
L.  24,  64  A  812.  (33)  A  bond  given 
by  a  cashier  of  a  branch  bank  for 
the  faithful  performance  of  his  du- 
ties. Morehead  Banking  Co.  v.  Tate, 
122  N.  C.  31S,.80  SB  341.  (34)  A  con- 
tract to  take  entire  charge  of  lands 
of  deceased.  Mills  v.  Smlta,  193 
Mass.    11.   78   NB  766,   6   LRANS   866. 

(35)  A  contract  of  employment  con- 
ditioned on  the  employee  not  asso- 
ciating with  woman  of  bad  repute. 
Gould  V.  Magnolia  Metal  Co.,  207  III. 
172,   69    NB   896    [aff  108  III.   A.   203). 

(36)  A  restrictive  agreement  as  to 
grain  elevators.  Wakefield  ▼.  Van 
Tassell,  202  111.  41,  66  NE  880.  95  Am 
SR  207,  66  LRA  611.  (37)  A  con- 
tract to  advertise  a  real  estate  sale 
wherein  It  was  agreed  that  the  mat- 
ter should  be  Inserted  as  news  Items 
Instead  of  advertising.  Bowman 
Realty  Co.  v.  Moss.  147  Ky.  103.  143 
SW  765.  (88)  A  stipulation  that  the 
obligor  guarantees  the  trade  of  his 
laborers  and  lessees  to  the  tenant 
of  his  storehouse,  so  far  as  he  is  able 
to  control  the  same.  Dionne  v.  New 
Iberia  Reflning,  etc.,  Assoc,  60  La. 
Ann.  690.  23  S  624.  (39)  A  contract 
between  a  board  of  trade  and  a  per- 


Sy>r  later  casea,  Oeralopaianta  and  ohaacsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[13  C.  J.]     429 


that  there  shall  be  some  restrietions  on  the  freedom 
of  persons  to  enter  into  contracts;  add  if  an  agree- 
ment binds  a  party  to  do  or  not  to  do  anything,  the 
doing  or  omission  of  which  is  manifestly  injurious  to 
the  public  interests,'^  the  courts  must  declare  it  con- 
trary to  public  policy  and  therefore  illegal  and 
void." 

[i  367]  (2)  Interference  with  Administration  of 
QoTermnent — (a)  General  Knle.  A  people  can  have 
no  higher  public  interest,  except  the  preservation  of 
their  liberties,  than  integrity  in  the  administration 
of  their  govermnent  in  all  its  departments.    It  is 


therefi>re  a  principle  of  the  common  lav  that  it  will 
not  lend  its  aid  to  enforce  a  contract  to  do  an  act 
which  tends  to  corrupt  or  contaminate,  by  improper 
and  sinister  influences,  the  int^rity  of  our  social  or 
political  institutions.  Public  officers  should  act  from 
high  consideration  of  public  duty,  and  hence  every 
agreement  whose  tendency  or  object  is  to  sully  the 
purity  or  mislead  the  judgments  of  those  to  whom 
the  high  trust  is  confided  is  condemned  by  the 
courts.  The  officer  may  be  an  executive,  administra- 
tive, legislative,  or  judicial  officer.  The  principle  is 
the  same  in  either  case."* 


son  who  represents  himself  as  hav- 
lag  control  over  Industries  which  he 
Is  about  to  establish  in  another 
town,  whereby  he  agrees  to  with- 
draw from  that  deal  and  us«  his  in- 
fluence to  have  such  Industries  estab- 
lished in  the  town  represented  by  the 
board.  Lord  v.  Wichita  Bd.  of 
Trade.  163  III.  tS,  45  NE  206.  (40) 
An  agreement  of  a  surety  company 
with  one  for  whom  It  gives  an  excise 
bond  that  he  shall  not  be  liable  for 
any  amount  with  which  it  Is  charge- 
able on  account  of  the  bond.  Mat- 
ter of  American  Fidelity  Co.,  54 
Uisc.  S57.  104  NTS  711  [rev  on  other 
grounds  122  App.  Dlv.  91,  106  NTS 
738].  (41)  An  agreement  to  sell 
stock  within  a  year  for  a  certain 
Bum  and  pay  such  sum  to  the  owner. 
Cause  V.  Ciommonwealth  Trust  Co., 
44  Misc.  46.  89  NTS  723  frev  on  Other 

f rounds  100  App.  Div.  427,  91  NTS 
47].  (42)  An  agreement  by  the  sel- 
ler of  corporate  stock  to  repurchase 
it  at  any  time  on  demand.  Paulson 
▼.  ^Veeks.  80  Or.  468,  157  P  690. 
(43)  An  agreement  rellqulshlng  right 
to  homestead  so  that  another  might 
apply  therefor.  Dohr  v.  VColfgang, 
161  Wis.  96,  188  NW  76.  (44)  An 
agrreement  of  a  corporation  to  furnish 
the  services  of  physicians,  members 
of  the  corporation  or  Its  agents,  for 
agreed  compensation.  State  Blectro- 
Miedical  Inst.  v.  SUte,  74  Nebr.  40, 
103  VW  1078,  12  AnnCas  678;  SUte 
Electro-Medical  Inst.  v.  Plainer,  74 
Nebr.  23,  108  NW  1079,  121  AmSR 
706.  <46>  A  contract  whereby  a  sur- 
veyor. Ineligible  to  secure  a  survey- 
ing contract  from  the  department  of 
the  interior,  financed  a  contract  for 
another  surveyor.  Dallas  v.  Doug- 
las, 46  Mont.  114,  122  P  27;5.  (46) 
Influencing  or  discouraging  subscrip- 
tions to  the  stock  of  a  railroad  com- 
pany is  not  necessarily  contrary  to 
?>ublic  policy,  so  as  to  render  a  con- 
ract  having  such  effect  void.  Bea- 
dles V.  Bless,  27  III.  320.  81  AmD  231. 

[c]  OcBtMets  of  tadsmalty  or 
gwLmxma.tr  (1)  are  not  against  public 
policy  where  the  act  contemplated  is 
not  illegal.  Knight  v.  Sawln,  6  Me. 
381 :  New  Tork  Fidelity,  etc..  Co.  v. 
Eickhoff,  63  Minn.  170,  65  NW  S61, 
66  AmSR  464.  SO  LRA  E86;  Coats  v. 
Donnell,  94  N.  T.  168;  Maloney  v. 
Nelson,  16  Misc.  474,  39  NTS  930  [aff 
12  App.  Div.  546.  42  NTS  418  (aff  158 
N.  T.  361.  53  NE  31  [app  diam  174; 
TT.  S.  164,  19  set  622,  48  L.  ed.  934])]. 
(2)  A  I>ond  to  secure  performance  of 
either  public  or  private  ofHcial  duties 
is  valla.  Culbertson  v.  StlUinger,  6 
F.  Cas.  No.  8,463,  Taney  76;  Samuels 
V.  Fidelity,  etc,  Co.,  49  Hun  122,  1 
NTS  860-  Dewey  v.  Littlelohn,  37  N. 
C.  495;  Bing  v,  Willey,  146  Pa.  381, 
23  A  440.  (3)  A  conveyance  of  prop- 
erty to  secure  a  defalcation  is  valid. 
Territory  v.  Goldlng,  3  Utah  39,  6  P 
646. 

[d]  BUUterr  sarvlos. — (1)  Agree- 
ments to  provide  substitutes  for  per- 
sons drafted  into  the  military  service 
have  generally  been  sustained  as  not 
contrary  to  public  policy.  Fowler  v. 
Donovan,  79  111.  310:  Proctor  v. 
Fombelle,  8  Bush  (Ky.)  672;  Combs 
V.  Scott,  12  Allen  (Mass.)  498:  Ve- 
rona V.  Peckham,  66  Barb.  (N.  T.) 
103.  But  see  O'Hara  v.  Carpenter, 
23  Mich.  410,  9  AmR  89  (holding  that 
a  contract  to  procure  a  substitute  for 
another  or  otherwise  to  clear  him 
from   a   draft   Into   military   service 


was  against  public  policy).  (2)  A 
contract  to  pay  a  person  a  certain 
sum  per  month  during  the  term  of 
his  military  service,  in  consideration 
of  his  enlisting  as  a  volunteer  for 
the  Spanish-American  war,  was  not 
against  public  policy.  Hard  v.  Har- 
rfs,  24  Oh.  Clr.  Ct.  714. 

Asslgmuant  of  waffes  see  Assign- 
ments I   37. 

BoslaMis  of  IssnlBff  txadlag  staiaps 
see  Trading  Stamps  [38  Cyc  919, 
9231. 

Sa.  Buffalo  Specialty  Co.  v.  Oougar, 
t*  Colo.  A  623.  144  P  325;  Oordon 
V.  Oordon,  168  Ky.  409,  182  SW  220, 
L<RA1916D  E76;  Chreste  v.  LK>ulsvllle 
R.  Co.,  167  Ky.  75,  180  SW  49,  LRA 
1917B  1123;  West  Virginia  Transp. 
Cto.  V.  Ohio  River  Pipe  Line  Co.,  38 
W.  Vo.  600,  617, '48  AmR  627. 

"The  common  law  will  not  permit 
individuals  to  oblige  themselves  by 
a  contract  either  to  do  or  not  to  do 
anything,  when  the  thing  to  be  done 
or  omitted  is  in  any  degree  clearly 
injurious  to  the  pubUo.'!  West  Vir- 
ginia Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.,  supra. 

5S.  Kuhn  V.  Buhl,  261  Pa.  348,  96 
A  977,  984  [quot  <7yc].  See  cases 
infra  this  note. 

fa]  PartionlsT  scrMineats  held 
voided )  A  contract  putting  basard 
of  litigation  on  city  or  owners  of 
property  therein.  Oantenbein  v. 
^co.  71  Wash.  635,  129  P  874.  (2) 
A  bond  given  to  indemnify  a  tax- 
payer against  taxes  to  be  levied  to 
pay  bonds  issued  by  a  town  in  aid 
of  a  railroad  for  which  the  obligee 
voted.  Dean  v.  Clark,  80  Hun  80, 
30  NTS  45.  (8)  An  agreement  to 
divide  a  school  district  in  considera- 
tion of  the  surrender  of  property 
rights  by  the  new  district.     State  v. 


Kidd,  63  Wis.  337.  23  NW  703.  (4) 
Any  agreement  which  has  for  its 
object      the      disabling      of      public 


agencies  from  performing  their  full 
duties  to  the  public.  Wiggins  Ferry 
Co.  V.  Chicago,  etc.,  R.  Co.,  128  Mo. 
224,  27  SW  £68,  30  SW  430  (rev  6 
Mo.  A.  847];  Chouteau  v.  Union  R., 
etc.,  Co.,  22  Mo.  A.  236.  (5)  A  lease 
of  the  bed  of  a  navigable  stream. 
Escambia  Land,  etc.,  Co.  v.  Ferry 
Pass  Inspectors',  etc.,  Assoc,  69  Fla. 
239,  62  S  715,  138  AmSR  121.  (6)  A 
contract  executed  on  entrance  Into 
an  old  men's  home,  whereby  any 
property  which  the  inmate  may  re- 
ceive in  the  future  is  to  become  the 
property  of  the  home.  Baltimore 
Humane  Impartial  Soc,  etc..  Homes 
V.  Pierce,  100  Md.  620,  60  A  277,  70 
LRA  485.  (7)  An  agreement  by  one 
having  a  contract  with  the  govern- 
ment to  pay  an  excessive  price  for 
labor  perioirmed  to  complete  the  con- 
tract, on  "the  understanding  that  the 
government  would  be  soaked."  Fisher 
Electric  Co.  v.  Bath  Iron  Works,  116 
Mich.  293,  300,  74  NW  493.  (8)  A 
contract  by  a  corporation  to  assist 
contract  holders  to  purchase  homes 
where  some  contributors  could  ob- 
tain no  assistance  for  seventy  years. 
State  V.  Nebraska  Home  Co.,  66 
Nebr.  849,  92  MW  763,  103  AmSR  706, 
60  LRA  448,  1  AnnCas  88.  (9)  An  en- 
gagement to  marry  a  woman  suffering 
with  pulmonary  tuberculosis.  Grover 
V.  Zook,  44  Wash.  489,  87  P  638,  120 
AmSR  1013,  7  LRANS  682,  12  Ann 
Cas  182.  (10)  A  contract  between 
the  governor  and  the  beneficiary  un- 
der an  appropriation  bill,  by  which 


the  governor  approved  and  signed  the 
bill  on  the  beneficiary  agreeing  to 
accept  a  less  amount  In  full  satis- 
faction. Lukens  v.  Nye,  156  Cal.  498, 
105  P  593,  36  LRANS  244,  20  Ann 
Cas  168.  (11)  A  contract  between 
the  family  physician  of  a  third  per- 
son and  a  surgeon  whom  he  calls 
Into  consultation  by  .which  the  sur- 
geon is  to  divide  his  fees  with  the^ 
physician.  McNalr  v.  Parr,  177  Mich. 
327,  143  NW  42.  (12)  Betting,  pool 
selling,  bookmaklng,  etc.  Thomas  v. 
Belleville  First  Nat.  Bank.  116  111.  A. 

20  [aff  213  III.  261,  72  NE  801].  (18) 
A  grant  of  an  exclusive  right  of  way 
for  a  use  of  a  public  nature.  Calor 
Oil,  etc,  Co.  V.  Franzell.  128  Kv.  716, 
109  SW  328,  33  KyL  98.  36  LRANS 
456.  (14)  Conveyance  of  land  by  a 
husband  to  his  wife  to  sever  owner- 
ship so  as  to  reduce  his  taxes.  An- 
dreEui  V.  Andreas,  84  N.  J.  Ba.  375,  94 
A  415. 

64.  U.  S. — Oscanyan  v.  Winchester 
Repeating  Arms  Co.,  103  U.  S.  261, 
26  L.  ed.  639;  Maguire  v.  Corwlna, 
101  U.  S.  108.  35  L.  ed.  899;  Burke 
V.  Cniild,  21  Wall.  441,  22  L.  ed.  623; 
Brown  v.  Tarklngton,  3 "Wall.  377. 
18  L.  ed.  255;  Providence  Tool  Co.  v. 
Norrls,  2  Wall.  45.  17  L.  ed.  868; 
Bartle  v,  Nutt,  4  Pet.  184,  7  L.  ed. 
825. 

Ala. — Bush  V.  Russell,  180  Ala, 
S90,  61  3  373:  Schloss  v.  Hewlett,  81 
A1a.  266,  1  S  263;  Robertson  v.  Robin- 
son,  65  Ala.   610,  89  AmR  17. 

Aris. — ^King  V.  Hawkins,  3  Aria. 
358.  16  P  4'34. 

Ark. — Bryant  Lumber  Co.  ▼. 
Pourche  River  Lumber  Co.,  134  Ark. 
313.  187  SW  456;  People's  Sav.  Bank 
v.  Big  Rock  Stone,  etc,  Co.,  81  Arlt. 
699,  99  SW  836;  Martin  v.  Royster, 
8  Ark.   74. 

Cal. — Bangs  v.  Dunn.  66  C!al.  72,  4 
P  963;  Edwards  v.  Estell,  48  Cal.  194; 
Martin  v.  Wade.  87  Cal.  168;  Spence 
V.  Harvey,  22  Cal.  333.  88  AmD  69; 
Valentine  v.  Stewart    15    C:al.    887. 

Colo. — Russell  v.  Courier  Printing, 
etc,  Co.,  48  Colo.  821.  326,  96  P  936 
felt  Cyc];  Oliver  v.  Wilder,  27  <3olo. 
A.  337,  344,  149  P  276,  277  [cit  Cyc]. 

Del. — Stroud  v.   Smith,   9   Del.   *ii. 

D.  C. — ^Parish  v.  Craig,  40  App.  138; 
Weed  V.  Black,  9  D.  C.  268,  29  AmR 
618. 

Ga. — Rhodes  v.  Neal,  64  Qa.  704, 
37  AmR  93'  Howell  v.  Fountain,  8 
Ga.  176,  46  AmD  415. 

III.— Cook  V.  Shipman.  51  111.  816. 
24  III.  614;  Kimball  v.  Tates,  14  111. 
464;  Peo.  v.  Texas  Special  Drain. 
Dist.,  168  111.  A.   630. 

Ind. — Noble  v.-  Davison,  177  Ind. 
19,  96  NE  326,  329  [cit  Cyc];  Cheney 
v.  Unroe.  166  Ind.  660.  77  NE  1041, 
117  AmSR  891;  State  v.  Windle.  16* 
Ind.  648,  59  NE  276;  Watklns  V. 
State,  151  Ind.  123,  49  NE  169,  61 
NE  79;  Brown  v.  Columbus  First 
Nat.  Bank,  137  Ind.  666,  37  NE  168, 
24  LRA  206;  Stropeg  v.  Greens 
County,  72  Ind.  42;  Root  v.  Steven- 
son, 24  Ind.  115;  Coquillard  v.  Bearsa, 

21  Ind.  479,  83  AmD  862;  Brown  v. 
Ewlng,  19  Ind.  373;  Hall  v.  Oavitt,  18 
Ind.  390;  New  Orlisle  v.  Tullar, 
(A.)  110  NE  1001.  See  Smiley  v. 
State,  60  Ind.  A.  607,  110  NE  228 
(holding  public  injury  not  shown). 

Kan. — Stout  V.  Bnnis,  28  Kan.  706; 
McBratney  v.  Chandler,  23  Kan.  692, 
31  AmR  213. 

Ky. — Lucas  v.  Allen,  80  Ky.  681; 
Field  V.  Chipley,  79  Ky.  260,  42  AmR 
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[§  368 


[t  368]  (b)  Interforence  vitb  LegialatiTe  Action. 
It  follovB  from  vhat  lias  been  said  above  that  all 
agreementB  whose  object  or  tuidenoy  is  in  any  way 
to  interfere  with,  or  unduly  influence,  legislative 


action,  either  by  eongress,  by  a  state  legislature,  or 
by  a  municipal  council  or  otiier  like  body,  are  con- 
trary to  public  policy  and  void."*  The  most  common 
of  these  are  what  are  known  as  "lobbying  eon- 


215;  Hutchen  v.  Olbson,  1  Bush  270; 
Liove  V.  Buckner,  4  Bibb  BM;  Albert 
▼.  Unlontown,   9  KyL  52. 

La. — CummlnKa  v.  Saux,  30  La. 
Ann.  207;  Firemen's  Charitable  Abboc. 
V.  Berghaus,  13  La.  Ann.  209. 

Me. — Hovey  v.  Storer,  63  Me.  486; 
Oroton  V.  Waldoborough,  11  Me.  306, 
S6  AmD  630. 

Md.— Wlldey  v.  Collier,  7  Md.  273, 
61   AmD  346. 

Mass. — Frost  v.  Belmont,  (  Allen 
152;  New  Bngland  Mar.  Ins.  Co.  v. 
De  Wolf,  8  Pfclc.  56. 

Mich. — Chapman  v.  Remington,  80 
Mich.  552,  46  NW  34;  Robinson  v. 
Patterson.  71  Mich.  141,  39  NW  21; 
Thomas  v.  Caulkett,  57  Mich.  392, 
24  NW  154,  68  AmR  369:  Kngle  v. 
Chlpman,  51  MlcAi.  624.  16  NW  886; 
Weber  V.  Weber,  47  Mich.  869.  11 
NW  389;  Elberts  v.  Selover,  44  Mich. 
619,  7  NW  226,  38  AmR  278:  Snyder 
V.  WlUey,  S3  Mich.  483;  O'Hara  v. 
Carpenter,  23  Mich.  410,  9  AmR  89; 
Davis  V.  Ransom,  4   Mich.   838. 

Hiss. — Meridian  Waterworica  Co. 
y.  Scbulherr,  17  S  1(7;  Ordlneal  v. 
Barry,   24   Miss.   9. 

Mo.— State  v.  Williamson,  118  Mo. 
146,  23  SW  1064,  40  AmSR  358.  21 
LRA  827;  Beal  v.  McVicker,  8  Mo.  A. 
202. 

Nev. — Oaston  v.  Drake,  14  Nev. 
175,  33  AmR  54«. 

N.  H.— Page  v.  Claggett,  71  N.  H. 
'85.  61  A  (»6;  Hovey  v.  BlaHchard,  IS 
N.  H.  146;  Cardigan  v.  Page,  8  N.  H. 
182 

N.  J. — Edmunds  v.  Bullett,  69  N. 
J.  L.  312,  36  A  774;  Hope  v.  Linden 
Park  Blood  Horse  Assoc,  68  N.  J.  L. 
627,   34    A   1070.   65  AmSR  614. 

N.  Y. — Bowery  Nat.  Bank  v.  Wil- 
son, 122  N.  Y.  478.  25  NB  855,  19 
AmSR  507,  9  LRA  706;  Knowlton  v. 
Congress,  etc..  Spring  Co.,  67  N.  T. 
618;  Richardson  v.  Crandall,  48  N.  T. 
S4S;  Mills  v.  Mills,  40  N.  Y.  643,  100 
AmD  638;  Gray  v.  Hook,  4  N.  T. 
449;  Winter  v.  Kinney,  1  N.  Y.  865; 
Moorehead  v.  Realty  Associates,  166 
App.  Div.  782.  152  NYS  342;  Mc- 
Callum  .V.  Corn  Products  Co.,  181 
App.  Div.  617.  116  NYS  118;  Harris 
V.  Roof,  10  Barb.  489;  Satterlee  v. 
Jones,  10  N.  Y/  Super.  102:  Webber 
•  V.  Blunt.  19  Wend.  188,  32  AmD  446; 
Whltaker  v.  Cone,   2  Johns.  Cas.  58. 

N.  C— Caton  v.  Stewart,  76  N.  C. 
867. 

Oh. — ^McCortle  v.  Bates,  29  Oh.  St. 
419.  23  AmR  768;  Cincinnati,  etc.,  R. 
Co.  V.  Morris.  10  Oh.  CIr.  Ct.  602, 
6  Oh.  Cir.  Dec.  640  [aff  67  Oh.  St. 
668  mem,  60  NB  1131  mem]. 

Pa.— Kuhn  V.  Buhl,  251  Pa.  348,  96 
A  977;  Goodyear  v.  Brown,  155  Pa. 
514,  26  A  665,  35  AmSR  908.  20  LRA 
838;  Spauldlng  v.  Bwlng,  149  Pa.  375, 
24  A  219,  34  AmSR  608,  15  LRA  727; 
Hunter  v.  Nolf,  71  Pa.  282;  Com.  v. 
Mahon,  12  Pa.  Super.  6X6. 

R.  I. — Bddy  v.  Capron,  4  R.  X.  394. 
67  AmD  541. 

Tex. — State  Nat.  Bank  ▼.  Pink,  86 
Tex.  303,  24  SW  256. 

Vt. — Nichols  V.  Mudgett,  32  Vt 
646:  Thetford  v.  Hubbard,  22  Vt.  440. 

wash. — Pybus  v.  Smith.  80  Wash. 
65,  70,  141  P  203,  LRA1816A  285,  Ann 
Casl915A  1146  [quot  Cyc]. 

W.  Va.— Poling  v.  Phlllppi  Dist. 
Bd.  of  Education,  66  W.  Va.  261,  254, 
49  SE  148  [quot  Cyc];  Honaker  v. 
Pocatallco  Dist.  Bd.  of  Education,  42 
W.  Va.  170.  24  SK  644,  57  AmSR  847, 
32  LRA  413. 

Wis. — ^Morse  ▼.  Ryan,  26  Wis.  856; 
Bryan  v.  Reynolds,  6  Wis.  800,  68 
AmD  66. 

Bng. — ^Hui^es  v.  Statham,  4  B.  & 
C.  187.  10  BCL  637.  107  Reprint  1089; 
Card  V.  Hope,  2  B.  &  C.  661.  9  ECL 
288,  107  Reprint  629,  24  ERC  246: 
Stotesbury  v.  Smith,  2  Burr.  924,  97 
Reprint  635;  Law  v.  Law,  3  P.  Wms. 
391,  24  Reprint  1114. 


[a]  Any  wrasnMnt  which  is  cal- 
culated to  induce  a  laxity  in  the  i>er- 
formance  of  a  public  duty  is  void. 
Outschenritter  v.  Whitmore,  158 
Iowa  262,  139   NW  667. 

[b]  XUuvtiatioB^— A  special  con- 
tract between  a  town  and  its  col- 
lector, whereby  the  latter.  In  con- 
sideration of  a  sum  of  money,  guar- 
antees the  former  against  loss  on 
account  of  unpaid  taxes,  is  unau- 
thorized and  of  no  effect,  as  such  a 
contract  would  make  the  collector 
a  party  in  interest  as  to  every  tax 
committed   to   him.   contrary   to   the 

?ollcy  of  the  law.  Page  v.  Claggett, 
1  N.  H  86.  61  A  (86. 

SB.  U.  S. — Haselton  v.  Sheckels, 
202  U.  8.  71,  26  SCt  667,  60  L.  ed. 
929^  AnnCas  217;  Burke  v.  Child, 
21  Wall.  441,  28  L.  ed.  688;  HaU  v. 
Coppeel,  7  Wall.  642,  19  L.  ed.  244; 
Providence  Tool  Co.  v.  Norris,  2 
Wall.  45.  17  L.  ed.  868;  Marshall  v. 
Baltimore,  etc.,  R,  Co.,  16  How.  $14, 
14  L.  ed.  963  [aff  16  F.  Cas.  No.  9.1Q4, 
Taney  204];  Burke  v.  Wood,  162  Fed. 
533;  Sussman  v.  Porter,  IS?  Fed. 
161:'Hayward  v.  Nordberg  Mfg.  Co., 
86  Fed.  4,  29  CCA  438;  Usher  v.  Mc- 
Bratney,  28  F.  Cas.  No.  16,805,  3 
Dill.  385;  Globe  Works  v.  U.  S^  46 
Ct.  CI.  497.  See  Brldgford  v.  Tus- 
oumbla,  16  Fed.  910,  4  Woods  611 
(holding  that  iTacts  did  not  fall  with- 
in rule). 

Ala. — Hunt  v.  Test,  8  Ala.  713.  42 
AmD  669;  Boyd  v.  Barclay,  1  Ala. 
34,   34  AmD  762. 

Ark. — Buchanan  v.  Farmer,  182 
Ark.   562.   184   SW,88. 

Cal. — Colusa  County  v.  Welch.  122 
Cal.  428,  65  P  243;  Martin  v.  Wade, 
37  Cal.  168;  Thome  v.  Yonti,  4  Cal. 
321. 

Conn. — ^Pratt  v.  Foot,   (  Conn.  332. 

D.  C. — Waggaman  v.  Earle,  25 
App.  682:  Owens  v.  Wilkinson,  20 
App.  51;  Weed  v.  Black,  9  D.  C.  268. 
29   AmR   618. 

Ga, — Howell  v.  Fountain,  8  Ga. 
176,  46  AmD  416. 

111. — Crltchfleld  v,  Bermudez  As- 
phalt Pav.  Co.,  174  111.  466,  51  NB 
662,  42  LRA  347;  Goodrich  v.  Ten- 
ney,  144  111.  422,  33  NE  44,  36  Am 
SR  469,  19  LRA  371;  Cook  v.  Ship- 
man,  51  111.  316;  Cook  v.  Shipman, 
24  111.   614. 

Ind. — Magulre  v.  Srtiook,  48  Ind.  1, 
13  AmR  353;  Judah  v.  Vincennes 
Univ.,  23  Ind.  272;  Coqulllard  v. 
Bearss,    21    Ind.    479,    83   AmD    362. 

Iowa. — Dodson  v.  McCurnln,  160 
NW    927. 

Kan. — McBratney  v.  Chandler,  22 
Kan.  692,  81  AmR  218;  Kansas  Pac. 
R.  Co.  V.  McCoy,  8  Kan.  538. 

Ky. — Wood  V.  McCann,  6  Dana  366. 

La. — Bumey  v.  Ludellng,  47  La. 
Ann.  73,  16  S  507:  Durbrldge  v. 
Slaughterhouse  Co.,  27  La.  Ann.  676: 
Gil  v.  Williams,  12  La.  Ann.  219,  68 
AmD  767. 

Mass. — Frost  v.  Belmont,  6  Allen 
162;  Puller  v.  Dame,  18  Pick.  472. 

Mich. — Long  v.  Battle  Creek,  39 
Mich.  323,  33  AmR  384;  Buck  v. 
Paw  Paw  First  Nat.  Bank,  27  Mich. 
293,    15  AmR   189. 

Minn. — Houlton  v.  Dunn,  60  Minn. 
26.  61  NW  898,  61  AmSR  493,  30 
LRA   737. 

Mo.— Stark  v.  Knapp,  160  Mo.  629, 
61    SW    669. 

Nebr. — Richardson  v.  Scott's  Bluft 
County,  59  Nebr.  400,  81  NW  309,  80 
AmSR  682,  48  LRA  292;  McDonald 
v.  Buckstaff,  56  Nebr.  88,  78  NW  476. 

N.  Y. — Veazey  v.  Allen,  173  N.  Y. 
359,  66  NE  103.  62  jL,RA  362  TatT  61 
App.  Div.  119,  70  NYS  457];  Mills  v. 
Mills,  40  N.  Y.  643.  100  AmD  535 
Faff  36  Barb.  474];  Sedgwick  v.  Stan- 
ton, 14  N.  Y.  289;  Gary  r.  Western 
Union  Tel.  Co.,  47  Hun  610;  Marsh 
V.  Russell,  2  Lane.  340  frev  on  other 
grounds    66    N.    Y.    288];    Brown    v. 


Brown,  S4  Barb.  583;  Roae  v.  Truax, 
21  Barb.  361;  Harris  v.  Roof,  10 
Barb.  489;  Wilbur  v.  New  York  Elec- 
tric Constr.  Co.,  58  N.  Y.  Super.  639, 
12  NYS  456;  McKee  v.  Cheney,  ti 
HowPr  144;  HlUyer  v.  Travers,  1 
Law  Rep.  146. 

N.  C— Basket  v.  Moss,  116  N.  a 
448,  20  SE  788.  44  AmSR  463.  48 
LRA   842. 

Oh. — Cincinnati  R.  Co.  v.  Morris; 
10  Oh.  Cir.  Ct.  602,  4  Oh.  Cir.  Dec. 
(40. 

■  Or. — Hyland  v.  Oregon  TT«»n«iin 
Pav.  Co.,  74  Or.  1,  144  P  1160.  LRA 
Uiec  823.  AnnCasl916E  941;  Swee; 
nev  V.  McLeod,  16  Or.  330,  15   P  276. 

Pa. — Spauldlng. V.  Bwen.  149  P«. 
376.  24  A  219,  34  AmSR  (Oi,  15  LRA 
727;  Hunter  v.  Nolf.  71  Pa.  282;  FU- 
son  V.  Himes,  5  Pa.  452,  47  AmD 
488-  Clipplnger  v.  Hepbaugh,  5  "Watts 

6  S.  816,  40  AmD  519;  HaUfield  t. 
Gulden,  7  Watts  152,  31  AmD   750. 

Porto  Rico. — Ouerra  v.  Conde,  4 
Porto  Rico  Fed.   64. 

Vt. — Barron  v.  Tucker,  68  Vt.  3Sg, 
38  AmR  684;  Powers  v.  Skinner,  34 
Vt.  274,  80  AmD  677;  Nidiols  v. 
Mudgett,   32  Vt.   546. 

Va. — Com  V.  Callaghan,  2  Va.  Cas. 
460. 

Wis.— Houlton  V.  Nlchol,  93  Wis. 
393,  67  NW  716,  87  AmSR  928,  S3 
LRA  166;  Chippewa  Valley,  etc.,  R. 
Co.  V.  Chicago,  etc.,  R.  Co.,  76  Wis. 
224,  44  NW  17,  6  LRA  601;  Bryan 
V.  Reynolds,  6  Wis.  200,  (8  AmD  56. 

Eng. — ^Vauxhall  Bridse  Co.  v. 
Spencer,  Jac.  64,  4  EngCh  (4,  87  Re- 
print 774.  2  Madd.  366,  66  Reprint 
366. 

Que. — Cameron  v.  Heward,  11  Que. 
Super.  892. 

[a]  XlbwtiwtloBa  of  toU.  «gw» 
uenfs..— (1)  An  agreement  to  pre- 
vent leglBlatlve  investigation  into 
the  affairs  of  a  railroad  company. 
Usher  v.  McBratney,  28  F.  Cas.  No. 
1(,806,  8  Dill.  386.  (2)  An  agree- 
ment to  use  one's  influence  w^lth  a 
municipal  council  to  procure  a  lease. 
Pease  v.  Walsh,  49  HowPr  (N.  Y.) 
269;  Wall  V.  Charllck,  8  NYLegObs 
230.  (3)  A  bend  given  to  Induce  an 
alderman  to  lend  his  Influence  to  se- 
cure the  passage  of  an  ordinance. 
Cook  V.  Shipman.  24  III.  614,  61  111. 
318.  f4)  An  agreement  to  pay  a  dele- 
gate in  congress  for  services  ren- 
dered by  him  in  securing  the  pay- 
ment of  a  claim,  where  legrlslatlon 
by  congress  Is  required  therefor. 
Weed  V.  Black.  9  D.  C.  2(8.  29  AmR 
618.  (5)  An  agreement  in  considera- 
tion of  the  withdrawal  of  the  oppo- 
sition to  the  passage  of  an  act 
through  the  legislature.  Martin  v. 
Second  St.  Pass.  R  Co.,  3  Phila. 
(Pa.)  316;  Plngrey  v.  Washburn.  1 
Alk.  (Vt.)  264,  15  AmD  676;  Vaux- 
hall  Bridge  Co.  v.  Spencer,  Jac.  64, 
4  EngCh  64.  37  Reprint  774;  Edwards 
V.  Grand  Junction  R.  Co.,  1  Myl.  & 
C.  6(0,  13  EngCh  650,  40  Reprint  52S. 

7  Sim.  887,  8  EngCh  3S7.  68  Reprint 
867.  (6)  An  agreement  in  considera- 
tion of  a  person's  forbearing  to  peti- 
tion for  tne  repeal  of  a  public  law. 
Reed  v.  Peper  Tobacco  warehouse 
Co.,  2  Mo.  A.  82.  (7)  An  agreement 
to  use  influence  to  procure  a  session 
of  the  legislature  at  a  particular 
place.  Thorne  v.  Yontz,  4  Cal.  321. 
(8)  An  agreement  between  rival  ap- 
plicants for  a  street  railroad  fran- 
chise to  combine  in  order  to  prevent 
competition  between  themselves  or 
by  others  in  procuring  the  franchise, 
and  to  avoid  the  imposition  of  condi- 
tions by  the  municipal  authorities. 
Hyer  v.  Richmond  Tract.  Co.,  80  Fed. 
889,  28  CCA  176  [mod  on  other 
grounds  168  U.  S.  471,  18  SCt  114.  42 
L.  ed.  547].  (9)  An  agreement  to 
procure  the  passage  of  a  resolution 
which  would  result  in  congressional 
investigation    of   a    certain    corpora- 
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tracts,"  that  is,  agreements  to  use  personal  in* 
flnence,  importunity,  bribery,  or  corruption  to  ob- 
tain or  to  prevent  l^slation.  Some  of  the  eases  go 
so  far  aa  to  hold  all  agreements  to  inJ9aence  a  legis- 
lative body  void,  evm  though  it  is  not  shown  that 
corrapt  action  or  secret  or  improper  means  are  con^ 
templated.  It  makes  no  difference  in  this  view  of 
the  ease  whether  undue  influence  or  solicitation  was 


tion,  ao  as  to  cause  a  depreciation 
In  the  value  of  Its  corporate  aecuri- 
tlea.  in  consideration  of  which  de- 
fendant stockbrokers  were  to  specu- 
late on  their  own  account  in  the 
shares  of  the  investigated  corpora- 
tion for   the   mutual  jproflt  of  tneni' 


selves  and  plaintiff,  veazey  v.  Allen, 
ei  App.  DIv.  lis,  70  NTS  467  [aft 
173    N.    T.    IBS.    gg    NB    103,    62    LRA 


362].  (10)  An  agreement  'h.p  secure, 
by  means  of  personal  solicitation 
and  by  means  of  private  interview 
with  members  of  the  legislature  .  .  . 
and  by  means  of  lobbying,  the  de- 
feat of"  a  certain  bill.  Colusa 
County  V.  Welch.  12t  Cal.  428,  430, 
SS  P  243.  (11)  An  agreement  by 
members  of  a  township  board  of 
education,  acting  in  their  individual 
capacity  to  purchase  from  another 
I>erson  apparatus  for  the  schools  of 
the  township,  and  to  ratify  said  con- 
tract of  purchase  at  the  next  meet- 
ing of  the  board.  McC^ortle  v.  Bates, 
29  Oh.  St.  419,-23  AmR  758.  But  see 
contra  Johnson  v.  Cedar  School 
Corp.,  117  Iowa  319,  90  NW  713 
(where  a  contract  was  signed  by 
members  separately  and  supplies 
were  accepted  and  used).  (12)  A 
contract  by  which  a  company  em- 
ployed plaintifrs  as  Its  agents  "to 
solicit  and  promote"  the  asphalt 
paving  business  In  Chicago,  the  con- 
sideration being  a  small  monthly 
salary  and  a  commission  on  con- 
tracts secured,  which  In  fact  amount 
to  ten  times  the  salary;  the  contracts 
for  paving  were  to  be  confined  to 
Chicago  and  were  to  be  made  with 
said  city,  and  it  appeared  Inferen- 
tially  from  the  contract  that  the 
procuring  of  the  passage  of  ordi- 
nances for  paving  streets  was  to 
be  a  part  of  plaintiffs'  duties;  and, 
further,  plalntiifa  were  to  bear  all 
incidental  expenses  in  promoting  the 
work,  in  aiding  and  assisting  in  the 
election  of  officials,  or  in  any  other 
matter  pertaining  to  the  promotion 
of  asphalt.  Critchfleld  v.  Bermudez 
Asphalt  Co.,   174  111.   46<,   61   NB  652. 

sa.     See  cases  supra  note  66. 

[a]  ▲  lobbyist  is  one  who  solic- 
its members  of  a  legislative  body, 
in  the  lobby  or  elsewhere,  for  the 
purpose  of  influencing  their  votes. 
Burke   v.  Wood.   162  Fed.   533. 

OT.  tJ.  8.— Burke  v.  Child.  SI 
Wall.  441,  22  L..  ed.  623;  Sussman 
v.  Porter.  137  Fed.   161. 

D.  C. — Owens  v.  Wilkinson,  20 
App.   61. 

Minn. — Houlton  V.  Dunn,  60  Minn. 
26.  61  NW  898,  61  AmBR  498,  SO 
L,RA    737. 

Or. — Sweeney  v.  MoLeod,  15  Or. 
330,    15    F  276. 

Pa. — CUppinger  v.  Hepbaugh,  5 
Watts  &  8.  31d;  40  AmD  619. 

Vt. — Powers  v.  Skinner,  34  Vt. 
274,   80  AmD  677. 

"It  matters  not  that  nothing  Im- 
proper was  done  or  was  expected  to 
be  done  by  the  plalntiCT.  It  is 
enough  that  such  Is  the  tendency  of 
the  contract,  that  it  is  contrary  to 
sound  morality  and  public  policy, 
leading  necessarily,  in  the.  hands  of 
designing  and  corrupt  men,  to  im- 
proper tampering  wlUi  members,  and 
the  use  of  an  extraneous,  secret  in- 
fluence over  an  Important  tiranch  of 
the  government.  It  may  not  corrupt 
all;  but  if  it  comipts  or  tends  to 
corrupt  some,  or  if  It  deceives  or 
tends  to  deceive  or  mislead  some, 
that  is  sufflelent  to  stamp  Its  char- 
acter with  the  seal  of  reprobation 
before  a  judicial  tribunal."  CUp- 
pinger V.  Hepbaugh.  6  Watts  &  S. 
(PaJ    316,   821.   40  AmD  619. 

"The  law  will  not  concede  to  any 


man  however  honest  he  may  be.  the 

f>rlvllege  of  making  a  contract  which 
t  would  not  recognise  when  made 
by  designing  and  corrupt^  men." 
Powers  V.  Skinner,  84  Vt  2li.  281, 
80  AmD  677. 

B&  Ala.— Hunt  V.  Test,  8  Ala.  713, 
42  AmD  669. 

Cal. — Colusa  County  v.  Welch,  128 
Cal.  428,  65  P  243:  Foltz  v,  Cogswell, 
86  Cal.  642,  26  P  60;  Le  Tourneux 
V.   Qilliss,   1   Cat.  A.  646,  82  P  627. 

Ind. — Hogston  v.  BelL  112  NE  883. 

Iowa. — Cole  v.  .  Brown-Hurley 
Hardware  Co.,  139  Iowa  487,  117 
NW  746,  18  LRANS  1161,  16  AnnCSas 
846. 

Ky. — PennelMUter  v.  Williams,  186 
Ky.  120,  120  SW  321,  128  SW  672; 
Wood  v.   McCann,   6   Dana  866. 

La. — Burbank     v.     Jefferson     City 
Qas  Light  Co.,   36   La.  Ann.   444. 
-  Me. — (3reene   v.    Nash,    86    Me.    148, 
26  A   1114. 

Mass. — ^Kerr  v.  American  Pneu- 
matic Service  Co.,  188  Mass.  27,  78 
NB   867. 

Mich. — Beal  v.  Polhemus,  67  Mich. 
ISO,    34   NW   632. 

Nebr. — Stroemer  v.  Van  Ordsel,  74 
Nebr.  132.  103  NW  1063,  107  NW  126, 
121  AmSR  713,  4  LRAN3  212.  But 
see  Richardson  v.  Scotts  Bluff  Co., 
69  Nebr.  400.  81  NW  309,  80  AmBR 
682,  48  LRA  294  (where,  by  an  agree- 
ment between  a  female  attorney  and 
a  county,  the  former  was  to  draft  a 
bill  to  reimburse  the  county  for 
money  expended,  have  It  introduced 
in  the  legislature,  explain  It  to.  and 
make  arguments  In  Its  favor  before, 
committees  of  the  legislature,  and 
do  all  things  needful  and  proper  to 
secure  Its  passage,  such  person  to 
receive  no  compensation  unless  the 
passage  of  the  bill  was  procured. 
The  fees  in  case  of  success  were  not 
fixed,  but  were  to  be  liberal.  The 
court  I]eld  that  the  agreement  was 
illegal  and  void,  and  that  after  pass- 
age of  the  bill  there  could  b«  no  re- 
covery of  a  fee  in  a  suit  on  the  con- 
tract, nor  on  an  implied  contract  for 
the  services  performed). 

N.  Y.— Mllbank  v.  Jones.  127  N.  T. 
870,  28  NB  31,  24  AmSR  454;  Rus- 
sell V.  Burton.  66  Barb.  639-  Costar 
V,  Brush,  26  Wend.  628.  But  see 
Mills  V.  Mills,  40  N.  Tt.  543,  646,  100 
AmD  636  (where  it  was  said:  "It  Is 
not  necessary  to  adjudge  that  the 
parties  stipulated  for  corrupt  action, 
or  that  they  Intended  that  secret  and 
improper  resorts  should  be  had.  It 
la  enough  that  the  contract  tends  di- 
rectly to  those  results.  It  furnishes 
a  temptation  to  the  plaintiff,  to  re- 
sort to  corrupt  means  or  improper 
devices,  to  Influence  legislative  ac- 
tion. It  tends  to  subject  the  legis- 
lature to  Influences  destructive  of 
its  character,  and  fatal  to  public 
confidence  in  Its  action,"  and  It  was 
held  that  a  contract  was  void  as 
against  public  policy  where  the  con- 
sideration was  that  one  of  the  par- 
ties thereto  would  give  "all  the  aid 
In  his  power,  spend  such  reasonable' 
time  as  may  be  necessary,  and  gen- 
erally to  use  his  utmost  Influence 
and  exertions  to  procure  the  passage 
Into  a  law"  of  a  bill  Introduced  Into 
the  legislature). 

Okl. — BaumhofC  v.  Oklahoma  City 
Electric  etc.,  Co.,  14  Okt  127,  77  P 
40. 

Wis.— Houlton  V,  Nlohol,  »8  Wis. 
393,  67  NW  715,  67  AmSk  »28,  38 
LRA  166. 

"It  is  correct  to  say  that  the  law 
guards  the  processes  of  legislation 
against  Improper  Influences  with 
Jealous  care,  and  will  not  lend  Its 
aid  to  the  enforcement  of  any  con- 


in  fact  used.  It  is  sufficient  to  vitiate  the  agree- 
ment if  sQch  means  are  within  its  scope,  although 
not  actually  employed  or  even  expected."  In  other 
courts  the  agreement  will  not  be  invalidated  where 
it  does  not  appear  that  the  personal  influence  of  the 
promisee  was  to  be  exerted  in  an  improper  way  or 
that  improper  means  were  intended  to  be  used.** 
There  are  many  agreements  of  this  kind  that  are 

tract  which  expressly  or  impliedly 
contemplates  the  employment  of  cor- 
rupt or  otherwise  Improper  methods 
to  influence  the  official  conduct  of 
legislators,  or  others  charged  with 
public  duty.  But  it  would  be  a 
strange  perversion  of  this  whole- 
some rule  to  say  that  It  forbids  all 
efforts  of  interested  persons  or 
classes  to  secure  the  adoption  of  de- 
sired legislative  measures.  Legisla- 
tive bodies  do  not  occupy  such  an 
exalted  position  that  they  may  not 
be  approached  In  a  proper  manner 
by  those  desiring  action  within  the 
legitimate  scope  of  legislative  power, 
and  there  Is  no  consideration  of  pub- 
lic policy  which  forbids  any  indi- 
vidual from  undertaking  by  petition, 
by  legitimate  argument,  and  by  a 
fair  snowing  of  the  circumstances  to 
procure  the  passage  of  any  law  or 
ordinance  within  the  power  of  the 
body  so  addressed  to  enact"  Cole 
V.  Brown-Hurley  Hardware  Co.,  189 
Iowa  487.  493,  117  NW  746,  18  LRA 
NS  161.  £6  AnnCas  846. 

[a]  ZUuatrattoBS. — (l)  A  contract 
which  provides  for  the  sale  of  cer- 
tain municipal  franchises  after  they 
have  been  amended  by  the  mayor 
and  council  of  the  city,  and  which 
contract  contains  no  provision  re- 
quiring the  action  of  either  party, 
further  than  to  agree  on  the  amend- 
ment desired  before  the  same  was 
introduced  for  the  consideration  of 
the   mayor  and   council,   is   not  void 


as  against  public  policy.  Babmhoff 
v.  Oklahoma  City  Blectrio,  etc.,  Co., 
14  Okl.  127,  77  P  40.  (2)  Where  a 
person  of  large  experience  In  regard 
to  federal  public  lands,  because  sat- 
isfied that  a  certain  class  of  lands 
that  had  been  kept  out  of  the  mar- 
ket on  account  of  a  supposed  claim 
under  certain  railroad  grants  could 
be  legally  thrown  open  to  settlement 
entered  Into  an  agreement  with  de- 
fendant who  was  desirous  of  acquir- 
ing such  lands  to  Instruct  the  latter 
In  regard  to  the  manner  of  procuring 
the  same  and  to  do  all  that  was  nec- 
essary to  have  such  lands  thrown 
open  to  settlement,  in  consideration 
of  a  certain  proportion  of  the  value 
of  the  land  acquired  by  defendant 
the  contract  was  not  per  se  invalid 
as  a  lobbying  contract.  Houlton  v. 
Nlchol,  93  Wis.  393,  67  NW  715,  67 
AmSR  928,  33  LRA  166.  (3)  Where 
the  evidence  showed  that  a  part  of 
the  services  rendered  by  plaintiff  aa 
littomey  consisted  In  personal  solici- 
tation of  members  of  the  legislature 
to  act  favorably  on  a.  bill  which  she 
was  seeking  to  have  passed  for  de- 
fendant; but  there  was  nothing  to 
show  that  she  used  dishonest,  secret, 
or  unfair  means,  and  there  was  evi- 
dence that  the  members  knew  that 
she  was  acting  for  defendant,  it  was 
held  that  she  was  not  "lobbying," 
within  the  meaning  of  a  constitu- 
tional provision  that  "any  person 
who  seeks  to  influence  the  vote  of  a 
member  of  the  legislature  by  bri- 
bery, promise  of  reward.  Intimida- 
tion, or  any  other  dishonest  means, 
shall  be  guilty  of  lobbying."  Folts 
V.  Cogswell  86  Cal.  642,  650,  26  F  60. 
(4)  An  agreement  to  go  to  Washing- 
ton and  to  do  all  in  one's  power  to 
prevent  the  conflrmatlon  of  a  claim 
which  would  infringe  the  rights  of 
his  employers  who  nad  the  govern- 
ment title  to  a  part -of  the  land  in 
question,  or  else  to  have  a  saving 
clause  Inserted  In  the  conflrmatlon 
of  that  claim,  was  not  necessarily 
against  public  policy,  as  it  does  not 
on  its  face  import  that  any  unfair 
or  improper  means  are  to  be  resorted 
to  "To  do  all  In  his  power,"  it  war 
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admittedly  good.  All  persons  whose  interests  may 
in  any  way  be  affected  by  any  public  or,  private  act 
of  the  legislature  have  an  undoubted  light  to  urge 
their  «laim8  and  arguments,  either  in  person  or  by 
counsel  professing  to  act  for  them,  before  legislative 
eonunittees,  as  well  as  in  courts  of  justice.  And  an 
agreement,  express  or  implied,  for  professional  serv- 
ices in  drafting  petitions  to  the  legislative  body,  in 
collecting  evidence,  preparing  arguments,  and  sub- 
mitting them  either  ortdly  or  in  writing  to  legisla- 
tive committees  or  other  proper  authorities,  is  as 
free  from  judicial  criticism  as  the  retaining  of  pro- 
fessional services  in  a  court  of  law.'*  And  in  such 
a  case  it  has  been  held  immaterial  that  the  person 
rendering  such  services  was  not  a  member  of  the 
legal  profession."  But  where  persons  act  as  counsel, 
agents,  or  in  any  representative  capacity,  it  is  due 
to  those  before  whom  they  plead  or  solicit  that  they 
should  honestly  appear  in  their  true  characters,  so 
that  their  arguments  and  representations,  openly 
and  candidly  made,  may  receive  their  just  weigh) 
and  consideration,  for  advice  or  information  flow- 


said,  "evidently  means  to  exert  hta 
utmost  diligence  and  ability  in  es- 
tablishlnir  the  claim  of  his  employer, 
and  Is  what  the  law  would  have  Im- 
plied, if  It  had  not  been  expressed." 
Hunt  V.  Test,  8  Ala.  713,  720,  42 
AmD  669. 

B».  U.  8. — ^Valdes  v.  LarrinaKa, 
233  V.  S.  705,  34  SCt  750.  68  L.  ed. 
1163;  Trlst  v.  Child.  21  Wall.  441.  22 
L.  ed.  623;  Marshall  v.  Baltimore, 
etc.,  R.  Co.,  16  How.  314,  14  I>.  ed. 
963  taff  16  F.  Cas.  No.  9.124.  Taney 
2041;  Salinas  v.  Stillman,  66  Fed.  677, 
14  CCA  60;  Uaher  v.  MoBratney,  28  P. 
Caa.    No.    16,805,    3    Dill.   386. 

Ala. — Hunt  v.  Test,  8  Ala.  713,  42 
AmD  669. 

Cal. — Foltx  ▼.  Cogawell.  86  Cal. 
642,  26  P  60;  MUes  v.  Thome,  88 
Cal.  835,  98  AmD  384. 

D.  C.. — Burbridge  v.  Packler,  9  D. 
C.  467- .  Weed  V.  Black.  9  D.  C.  268, 
29  Amk  618;  Child  v.  Trlst,  8  D.  C.  1. 

111. — Meehan  v.  Parsons,  271  111. 
B46,    111    NB   629. 

Ind. — CoquiUard  v.  Beams,  21  Ind. 
479.  83  AmD  862. 

Iowa. — Denlson  v.  Crawford  Coun- 
ty, 48  Iowa  211. 

Kan. — Barber  Asphalt  Pav.  Co.  v. 
Botsford,  66  Kan.  632,  44  P  3;  Mc- 
Bratney  v.  Chandler,  22  Kan.  692,  31 
AmR  213;  Kansas  Pac.  R.  Co.  v.  Mc- 
Coy, 8  Kan.   538. 

Ky. — Wood  V.  McCann,  fl  Dana  366; 
Arthur  v.-  Dayton,   4  KyL  831. 

Md.— Wlldey  v.  Collier,  7  Md.  278, 
61  AmD  346. 

Mass. — Barry  v.  Capen,  161  Mass. 
99,   23   NG  786,  6  LRA  808. 

Mo. — Strathmann  v.  Oorla,  14  Mo. 
A.   1. 

Nebr. — Stroemer  v.  Van  Orsdel,  74 
Nebr.  132,  188,  108  NW  1068,  107 
NW  126.  121  AmSR  713,  4  LRANS 
212  [quot  Richardson  v.  Scott's 
Bluft  County,  69  Nebr.  400,  81  NW 
309,    80   AmSR   682,    48   LRA  294]. 

N.  T. — Cheaborougrh  v.  Conover, 
140  N.  T.  282,  35  NB  633  [aff  21  NTS 
666];  Sedgrwlck  v.  SUnton,  14  N.  T. 
289;  Dunham  v.  Hastings  Pav.  Co., 
67  App.  Div.  426,  68  NTS  221  [den 
reh  6^  App.  Dlv.  244,  67  NTS  6321: 
Russell  v.  Buton,  66  Barb.  539; 
Brown  v.  Brown,  84  Barb.  533;  HiU- 
yer  v.  Travers,  1  LawRep  146. 

Okl.— Postoak  v.  Lee,  4«  Okl.  477, 
149  P  165. 

Or. — Sweeney  v.  McLeod.  16  Or. 
330,   15   P   276. 

Vt. — Powers  v.  Skinner,  84  Vt, 
474,  80  AmD   677. 

Va. — Yates  v.  Robertson,  80  Va. 
476. 

Wis.— Houlton  V.  Nichol.  93  Wis. 
393,  67  NW  716,  67  AmSR  928,  S3 
LRA  166;  Bryan  v.  Reynolds.  6  Wis. 
200.  68  AmD  56. 


"The  use  of  money  to  influence 
legislation  is  not  always  wrong.  Tt 
depends  altogether  on  the  manner 
of  its  use.  If  It  be  used  to  pay  for 
the      publication      of      circulars      or 

fiamphlets,  or  otherwise,  for  the  col- 
ection  or  distribution  of  informa- 
tion openly  and  publicly  among  the 
members  of  the  legislature,  there  Is 
nothing  objectionable  or  improper." 
Kansas  Pac.  R.  Co.  v.  McCoy,  8  Kan. 
638,   543. 

"Any  person  interested  in  any  pro- 
posed legislation  before  any  legis- 
lative body  may  legally  employ  an 
agent  or  an  attorney  to  collect  facts 
relating  thereto  and  to  prepare  a  bill 
for  the  contemplated  legislation,  and 
such  agent  or  attorney  may  explain 
the  desired  -measure  to  the  legisla- 
tive body  or  any  committee  thereof 
fairly  and  openly,  and  have  it  in- 
troduced, ana  a  contract  to  pay  for 
such  services,  so  rendered,  violates 
no  principle  of  law  or  of  public  pol- 
icy." Hyland  v.  Oregon  Hassam 
Pav.  Co.,  74  Or.  1,  11,  144  P  1160, 
LRA1915C  823,  AnnCasl916B-941. 

[a]  ZUostxatloiia. — (1)  An  agree- 
ment to  make  a  public  argument  be- 
fore the  legislature  or  Its  commit- 
tee for  or  against  an  act  is  valid. 
Bryan  v.  Reynolds,  6  Wis.  200,  68 
AmD  66.  (2)  A  contract  whereby 
one  agreed,  for  hire,  to  work  for  the 
passage  of  bills  by  the  legislature, 
provided  he  did  not  conceal  his  in- 
terest in  the  matter,  but  let  it  be 
known  and  understood  by  the  mem- 
bers whose  judgment  he  undertook 
to  Influence,  was  valid.  Miles  v. 
Thome,  38  Cal.  336,  98  AmD  384. 

ao.  Houlton  v.  Nichol,  93  Wis. 
393,  67  NW  716,  67  AmSR  928.  33 
LRA  166. 

61.  Marshall  v.  Baltimore,  etc.,  R. 
Co.,  16  How.  314,  14  U  ed.  953  [aff 
16  P.  Cas.  No.  9,124,  Taney  204). 
See  also  cases  supra  note  69. 

68.  Harris  v.  Simonson,  28  Hun 
(N.   T.)    318. 

[a]  CTrcnlaWng  petition  smoTig 
taqpa7«m<— Where,  after  the  council 
of  a  municipal  corporation  had  pracr 
tlcally  agreed  to  make  a  purchase 
.from  plaintiff,  but  had  deferred  final 
action  until  the  sense  of  the  tax- 
payers could  in  some  manner  be 
taken  on  the  subject,  plaintiff  agreed 
in  the  presence  of  the  council  to  pay 
the  mayor  a  small  sum  for  circulat- 
ing the  petition  among  the  taxpay- 
ers. It  was  held  that  this  did  not 
amount  to  lobbying  or  corruption, 
so  as  to  render  void  a.  contract  of 
purchase  subsequentlx  entered  into. 
Bridgford  v.  Tuscumbla,  16  Fed.  910, 
4  Woods  611. 

63.  Low  V.  Connecticut,  etc.,  R. 
Co.,  46  N.  H.   284. 


ing  from  tiie  unbiased  judgment  of  disinterested 
persons  wiU  naturally  be  received  with  more  confi- 
dence and  less  scrupulously  examined  than  where  the 
recommendations  are  known  to  be  the  result  of  pe- 
cuniary interest."^  In  all  cases  of  this  kind  the  evi- 
dence, to  warrant  a  recovery  on  the  contr-ict,  should 
establish  with  reasonable  clearness  the  fact  that  the 
services  alleged  to  have  been  performed  were  in 
reality  such  as  are  sanctioned  by  the  law  in  aiding 
and  promoting  legislative  action."  Services  openly 
rendered  in  removing  private  opposition  to  legisla- 
tion may  be  the  subject  of  a  valid  contract,  where 
there  is  no  intention  to  conceal  the  arrangement 
from  the  legislature." 

Oontingent  fees.  According  to  some  authorities, 
the  fact  that  payment  is  contingent  on  success  will 
prevent  the  agreement  f^m  being  enforced,**  but 
in  other  jurisdictions  this  fact  alone  is  not  sufficient 
to  avoid  the  agreement.*" 

Character  of  legislatioo.  The  character  of  the 
legislatioi}  is  immaterial;  that  is,  a  contract  for  the 
rendition   of   lobbying   services   is   equally   illegal 

»„?*"^,  ^-  S.— HaBleton  v.  Sheckela. 
202  U.  S.  71,  26  SCt  667.  50  L.  ed. 
939,  6  AnnCas  217:  Trlst  v.  Child. 
21  Wall.  441,  22  L.  ed.  623;  Mar- 
shall v.  Baltimore,  etc..  R.  Co.,  16 
How.  314,  14  L.  ed.  970  [aft  16  F. 
Cas.   No.    9,124.   Taney   2041. 

111. — Bermudes  Asphalt  Pav.  Co.  v. 
Critchfleld.  62  111.  A.  221  [aff  174  IlL 
466,   61  NE  552,   42  LRA  347]. 

Ind. — Hogston  v.  Bell,  112  NE  883: 
Coqutllard  |V.  Bearss.  21  Ind.  479,  83 
AmD  362. 

Ky. — Wood  V.  McCann.  6  Dana  S66. 

La. — Gil  V.  Davis,  12  Lfu  Ann.  219. 
68  AmD   767. 

Nebr. — Richardson  v.  Scotts  Bluff 
County,  69  Nebr.  400,  81  NW  309.  80 
AmSR  682,   48  LRA  292. 

N.  T. — ^Harrs  v.  Roof,  10  Barbi 
489. 

Or. — Hyland  v.  Oregon  Hassam 
Pav.  Co.,  74  Or.  1,  144  P  1160,  LRA 
1915C  823,  AnnCa8l916C  941. 
..Pa. — Spalding  v.  Bwing.  149  Pa. 
376,  24  A  219,  34  AmSR  608.  IS  LRA 
727  iFev  9  Pa.  Co.  471);  Clipplnger 
v.  Hepbaugh,  6  Watts  &  S.  315,  40 
AmD  619. 

Wis. — Chippewa  Valley,  etc.,  R. 
Co.  V.  Chicago,  etc.,  R.  Co.,  76  Wis. 
224,  44  NW  17,  6  LRA  601.  Contra 
Bryan  v.  Reynolds,  6  Wis.  200,  68 
AmD  66. 

Que. — Cameron  v.  Reward,  11  Que. 
Super.   892. 

''The  fact  that  th»  compensation 
to  be  paid  is  wholly  or  In  part  con- 
tingent upon  the  payee's  success  in 
obtaining  the  passage  of  the  ordi- 
nance or  law  is  an  important  cir- 
cumstance to  be  considered  in  de- 
termining the  validity  or  the  invalid- 
ity of  the  contract  under  considera- 
tion, and  a  majority  of  the  adjudica- 
tions seem  to  hold  such  a  contract 
to  be  invalid."  Hyland  v.  Oregon 
Hassam  Pav.  Co..  T4  Or.  1,  17,  144 
P  1160,  LRA1915C  823,  AnnCasl916B 
941. 

[a]  A  oontraot  mad*  for  a  lawfol 
jfjixpou*,  which  requires  incidentally 
that  one  of  its  parties  shall  render 
legitimate  services  before  a  legisla- 
tive body,  is  not  rendered  contrary 
to  public  policy  by  the  fact  that  com- 
pensation Is  contingent  on  the  suc- 
cessful outcome  of  the  agreement, 
if  such  result  is  not  primarily  de- 
pendent on  action  by  the  legisIatiTe 
tx>dy.  Hogston  v.  Bell,  (Ind.)  112 
NB  883. 

6S.  Burhrldge  v.  Fackler,  9  D.  C. 
407;  Weed  V.  Black,  9  D.  C.  26«; 
Denison  v.  Crawford  County,  48  Iowa 
211;  Workman  v.  Campbell,  46  Mo. 
306;  Stroemer  v.  Van  Orsdel,  74 
Nebrr  132,  103  NW  1063.  107  NW 
126.  121   AmSR  713,  4   LRANS  212. 


For  latss  €•■•■,  dSTStopoMnta  €uid  ohaacMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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whether  the  act  to  be  passed  is  a  imblie  or  a  private 
act.**  However,  where  the  OQposition  to  the  passage 
of  a  private  act  is  based  solely  on  the  injury  to  the 
person  opposing  it,  an  agreement  to  compensate  him 
for  his  injury  in  consideration  of  his  withdrawal  of 
opposition  may  be  sustained." 

[%  369]  (e)  Influencing  X!xMentiv»  or  Administra- 
tive  Action.  A  oontraet  involving  the  use  of  per- 
sonal influence  with  public  executive  or  administra- 
tive officers,  or  the  heads  of  public  departments,  in 
order  to  induce  them  to  grant  favors  or  prifvil^es, 
is,  aa  a  general  rule,  regarded  as  against  public  pol- 
icy ;**  and  this  is  especially  true  where  such  influence 
is  to  be  used  for  the  purpose  of  inducing  an  officer 


to  violate  his  official  duty,**  or  where  one  of  the 
parties  is  a  public  officer  himself,^"  although  he  is 
but  a  representative  of  a  foreign  government  and  his 
position  merely  honorary."  By  some  courts  all 
agreements  of  this  character  for  a  cmnpensation 
paid  or  promised  are  held  invalid  because  of  their 
tendMtcy  to  introduce  corrupt  means  in  the  in- 
fluencing of  the  public  official,"  while  by  others  the 
agreement  is  not  held  invalid  where  corrupt  means 
are  not  intended  to  be  resorted'  to,"  even  though 
compensation  is  contingent  on  success.'*  And 
further,  if  the  contract  was  entered  into  for  the  in- 
fluence of  the  promisee  in  inducing  the  officer  to 
grant  to  the  promisor  merely  his  legal  rights,  and 


69.  U.  S.— Trlst  ▼.  Child,  21  Wall. 
441.   S2  L..  ed.  623. 

Ky. — ^Wood  V.  McCann,  6  Dana  S66. 

Muu. — fVost  V.  Belmont,!  6  Allen 
152. 

Pa. — Spalding  v.  Ewfnar,  149  Pa. 
375.  24  A  219,  14  AmSR  668.  15  LRA 
727;  OllpplnKor  v.  Hepbaugh,  5  Watts 
&  S.  315,  40  AmD  619. 

Vt. — Powers  V.  Skinner,  84  Vt.  274, 
80  AmD  677.  ' 

[a]  moatrattoBS^— (1)  A  contract 
for  the  rendition  of  lobbying  serv- 
ices In  securing  the  passage  of  an 
act  for  the  Incorporation  of  a  mu- 
nicipality Is  Illegal.  Frost  v.  Bel- 
mont, 6  Allen  (Mass.)  152.  (2)  A 
contract  for  the  rendition  of  lobby- 
ing services  In  securing  the  passage 
of  a  legislative  act  legalizing  the 
promisors  divorce  from  a  forrner 
wife  and  his  subsequent  remarriage 
Is  Illegal.  Wood  v.  HcCann,  6  Dana 
(Ky.)   366. 

87.  Taylor  v.  Chichester,  etc..  R. 
Co..  L..  R.  4  B.  U  628.  22  ERG  42 
Jrev  16  Wkljr.  Rep.  1471;  Shrews- 
Dury  V.  North  Staftordshire  R.  Co.. 
Li.  R.  1  Eq.  B9S:  Simpson  v.  Howden, 
9  CI.  &  F.  61.  8  Reprint  338:  Vaux- 
hall  Bridge  Co.  v.  Spencer,  Jac.  64, 
4  EngCh  64,  37  Reprint  774-  Bd- 
waxds  V.  Grand  Junction  R.  'Co..  7 
Sim.  887,  8  EngCh  387,  68  Reprint  867. 

68.  tJ.  S.--Crocker  v.  U.  8,.  240  U. 
S.  74.  86  set  246,  60  L.  ed.  688;  Sage 
V.  Hampe,  235  U.  S.  99.  36  SCt  94,  59 
It.  ed.  147;  Osoanyan  v.  Winchester 
Repeating  Arms  Co.,  103  U.  S.  24,  26 
L,.  ed.  639;  Megulre  v.  Corwlne,  101 
U.  S.  108,  26  L.  ed.  899:  Burke  v. 
Child.  21  Wall.  441^_22  L.  ed.  623; 
Ball  v.  Coppell,  7  Wall.  542,  19  L. 
ed.  244-  Providence  Tool  Co.  v.  Nor- 
ris.  2  Wall.  45.  17  L.  ed.  868;  Suss- 
man  v.  Porter,  187  Fed.  161. 

Ark. — Bryant  Lumber  Co.  y.  Four- 
eh«  River  Lumber  Co.,  124  Ark.  818, 
187  SW  465. 

CaL — Spence  v.  Harvey,  22  Cal. 
•86.   82  AmD  69. 

Conn. — Pratt  ▼.  Foot,  6  Conn.  332. 

Ga.— Howell  v.  Fountain,  8  Oa.  176, 
46  AmD  415. 

III. — Crlchfleld  V.  Bermudez  As- 
phalt Pav.  Co.,  174  111.  466,  51  NE 
652,  42  LRA  347  [Off  62  III.  A.  221]; 
Cook  V.  Shipman,  24  111.  614-  Bren- 
nan  v.  Purlngton  Pav.  Brick  Co.,  171 
111.  A.  276. 

ind. — Elkhart  County  Lodge  v. 
Crary.  98  Ind.  238.  49  AmR  746;  Ma- 
culre  V.  Smock,  42  Ind.  1,  13  AmR  353. 

Ky. — Hutchen  v.  Gibson,  1  Bush  270. 

Mich. — Beal  v.  Polhemus,  67  Mich. 
130.  34  NW  532;  Buck  v.  Paw  Paw 
First  Nat.  Bank.  27  Mich.  293,  15 
AmR  189;  Hannah  v.  Fife,  27  Mich. 
172;  CHara  v.  Carpenter,  23  Mich. 
410.   9  AmR  89. 

Minn. — Houlton  v.  Dunn.  60  Minn. 
26.  61  NW  898,  51  AmSR  493,  SO 
r,RA   787. 

Miss. — Meridian  Water  Co.  v. 
Schulherr.  17  S  167. 

Mo. — ^Murray  v.  Wakefleld,  9  Mo. 
A.  691. 

N.  J. — Hope  V.  Linden  Park  Blood 
Horse  Assoc.,  58  N.  J.  L.  627,  34  A 
1070.  55  AmSR  614. 

N.  Y. — Devlin  v.  Brady.  86  N.  T. 
631  [air  82  Barb.  6181;  Lyon  ▼. 
Ultchell.  86  N.  T.  235,  93  AmD  502; 
Mattar  of  Certain  Lands  for  Bridge 
Furpoaea,  144  App.  Dlv.  107.  128 
[18  C.  J.— 28] 


NYS  999;  Marsh  v.  Russell,  2  Lans. 
340  [rev  on  other  grounds  66  N.  Y. 
288];  Peass  v.  Walsh.  39  N.  Y.  Super. 
614;  Gordon  v.  Doktor,  81  Misc.  214, 
142  NYS  488;  BIgelow  v.  Law,  6  Abb 
Pr  466;  Wall  v.  Charllok,  8  NYLeg 
Obs  23A. 

N.  C— Basket  v.  Moss.  116  N.  C. 
448,  20  8E  738,  44  AmSR  463.  48 
LRA  842;  Caton  v.  Stewart,  76  N.  C. 
357. 

Or.— Obenehain  v.  Ransome-Crum- 
mey  Co..  69  Or.  647,  138  P  1078,  139 
P  920. 

Pa. — Ormarod  v.  Dearman,  100  Pa. 
661.  46  AmR  391;  Bowman  v.  CotF- 
roth,  69  Pa.  19. 

Tex. — Waterbury  v.  Laredo,  68 
Tex.  665,  5  SW  81. 

Vt.— Baldwin  V.  Cobom,  89  Vt.  441; 
Nichols  V.  Mudgett,  82  Vt.  646. 

Wash. — Boyd  v.  Cochrane,  18 
Wash.  281,  61  P  388. 

Wis.— Houlton  V.  Nlchol,  93  Wis. 
893,  67  NW  716,  67  AmSR  928,  38 
LRA  166. 

(al  XUaatrationa^— (1)  Where  the 
chief  building  contracts  of  a  Arm  of 
building  contractors  related  to  pub- 
lic works  In  the  city  In  which  the 
firm  was  located,  an  agreement  be- 
tween the  partners  to  pay  from  the 
partnership  funds  the  expenses  in- 
curred by  one  of  the  partners  In  a 
campaign  for  the  oRlce  of  president 
of  the  city  council  was  open  to  the 
Imputation  of  being  founded  on  an 
understanding  contrary  to  public 
policy  and  was  not  enforceable. 
Ward  V.  Hartley,  178  Mo.  135,  77  SW 
302.  (2)  An  agreement  by  a  bank  to 
extend  the  time  of  a  note  owing  to 
It,  In  consideration  of  the  maker's 
Inducing  the  county  treasurer  to  de- 
posit a  portion  of  the  county  funds 
with  the  bank  for  a  certain  period 
Is  within  the  rule.  Boyd  v.  Coch- 
rane, 18  Wash.  281,  61  P  888. 

es.  Howell  V.  Fountain,  3  Oa.  176, 
46  AmD  416:  Devlin  v.  Brady,  36  N. 
Y.  531  [air  82  Barb.  518];  Moher  V. 
O'Orady,  L,.  R.  4  Ir.  54. 

70.  Oscanyan    v.    Winchester    Re- 

ritlng  Arms  Co..    103   U.   S.   261,   26 
ed.  689;  Edwards  v.  Estell,  48  Cal. 
194;  Hovey  v.  Storer,   63   Me.   486. 

[a]  Agreemants  as  to  votlar  !>•- 
twean  maulMca  of  boa>d»— An  agree- 
ment between  members  of  a  board  of 
education  who  ought  to  meet  and 
discuss  together  the  questions  on 
which  they  are  to  vote  and  act  as  to 
how  they  will  vote  and  act  at  a 
future  meeting  Is  illegal  and  void. 
McCortle  v.  Bates.  29  Oh.  St.  419,  23 
AmR  7B8. 

71.  Oscanyan  v.  Winchester  Re- 
peating Arms  Co.,  103  TT.  S.  261,  26 
L.   ed.   539. 

78.  Osoanyan  v.  Winchester  Re- 
peating Arms  Co.,  103  U.  S.  261.  26 
L.  ed.  639;  Megulre  v.  Corwlne.  101 
U.  S.  108,  26  L.  ed.  899;  Providence 
Tool  Co.  V.  Norris.  2  Wall.  45.  17  L. 
ed.  868;  Cook  v.  Shipman.  61  Til.  316, 
24  111.  814;  Caton  v.  Stewart.  76  N. 
C.  357;  Plynn  v.  Mineral  Wells  Bank. 
53  Tex.  Civ.  A.  481.   118  SW  848. 

78.  Ala. — Bush  V.  Russell,  180  Ala. 
590.  61  S  873. 

Cal. — Bergen  v.  Frlsble,  126  Cal. 
168.  57  P  784. 

Colo. — Mulligan  v.  Smith,  82  Colo. 
404.  76  P  1068. 

D.  C. — ^Burbridge  v.  Fkckler,  9  D. 


C.  407. 

Ga. — Formby  v.  Pryor.  15  Ga.  268. 

Ida.— Brady  v.  Yost,  6  Ida.  273,  56 
P   B42. 

Kan. — Kansas  City  Paper  House  ▼. 
Foley  R.  Printing  Co.,  86  Kan.  678, 
683,  118  P  1056,  39  LRANS  747,  Ann 
Casl913A  294  [clt  Cyc]. 

Ky. — Lebus  v.  Dunlap,  80  SW  80S. 
26  KyL  147;  Dunlap  v.  Labus.  112 
Ky.  237,  65  SW  441,  23  KyL  1481; 
Rau  V.  Boyle,  5  Bush  253. 

Mass. — Barry  v.  Capen.  161  Masa 
99,  23  NE  786.  6  LRA  808. 

Mich. — Beal  v.  Polhemus,  67  Mich. 
180,  84  NW  632. 

Minn. — Moyer  v.  Cantleny,  41  Minn. 
242.  42  NW  1060. 

Miss.— Knut  V.  Nutt.  88  Mlsa  366, 
86  3  686,  102  AmSR  462. 

N.  H. — In  re  Op.  of  Justices,  72  N. 
H.  601.  64  A  960;  Chadwlck  v.  Knox, 
31  N.  H.  226.    64  AmO  329. 

N.  Y. — Southard  v.  Boyd.  61  N.  Y. 
177;  Lyon  v.  Mitchell.  36  N.  Y.  236, 
98  AmD  502;  Sedgwick  v.  Stanton, 
14  N.  Y.  289;  Curamlngs  v.  Barka- 
low,  1  Abb.  ^Dec  479;  Allen  v. 
OBryan.  118  App.  Dlv.  218,  103  NYS 
126:  Drake  v.  Lauer.  93  App.  Dlv.  86, 
86  NYS  986  [aft  182  N.  Y  538  mem, 
75  NE  1129  mem];  Howland  v.  Coffin, 
47  Barb.  663;  Jenkins  v.  Hooker,  19 
Barb.  435;  Swift  v.  Aspell,  40  Mlae. 
453.  82  NYS  669;  Eisenatein  v. 
^alden  Lane  Safe  Deposit  Co..  113 
NYS  967;  BIgelow  v.  Law,  6  AbbPr 
465. 

Oh. — WinpenAy  v.  French,  18  Oh. 
St.  469. 

Pa. — Painter  v.  Drum,  40  Pa.  467; 
Spalding  V.  Swing,  9  Pa.  Co.  471. 

Wis.— Houlton  V.  Nlchol.  98  Wis. 
398,  67  NW  716,  67  AmSR  928,  88 
LRA  166. 

Bng. — Savin  v.  Langman,  79  L.  T. 
Rep.  1^.  S.  44. 

[a]  OXastntlona^— (1)  A  contract 
under  which  plaintiff  rendered  serv- 
ices In  giving  defendant  the  benefit 
of  his  experienee  in  similar  trans- 
actions. In  obtaining  for  him  the 
opinion  of  counsel  based  on  faots 
furnished  by  defendant,  and  In  as- 
sisting defendant  in  arranging  and 
presenting  those  -  facts  to  the  audi- 
tor's agent,  so  that  the  latter  ad- 
mitted that  a  claim  being  prosecuted 
by  the  state  agrainst  defendant  was 
without  foundation,  was  not  against 
public  policy.  Lebus  v.  Dunlap,  80 
SW  808.  26  KvL  147.  (3)  A  contract 
by.  a  mayor  for  personal  services  in 
negotiating  a  purchase  of  a  mort- 
gage on  lands  within  the  city  is  not 
contrary  to  public  policy  because  he 
agrees  not  to  interfere  with  the  ef- 
forts of  the  other  party  to  the  con- 
tract to  obtain  an  adjustment  or  re- 
duction of  taxes  on  the  lands,  the 
mayor  having  no  power  over  the  re- 
mission of  taxes,  and  doing  no  act 
nor  exercising  any  Influence  In  that 
direction.  Edmunds  v.  Bullett.  59  N.- 
J.  L.  312.  36  A  774.  (8)  A  contract 
for  contingent  compensation  for  pro- 
fessional services  of  a  legitimate 
character  In  prosecuting  a  claim 
against  the  United  States,  pending 
In  one  of  the  executive  departments. 
Is  not  Illegal.  Stanton  v.  Bmbry.  93 
U.  S.  548,  23  L.  ed.  983;  Southard  v. 
Boyd,  61  N.  Y.  177. 

iA.  Bergen  ▼.  Frlsble,  126  Cal.  166, 
57  P  784. 
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not  a  privilei^  or  fayor,  it  has  been  heljd  that  snch 
contract  is  not  illegal.^'  Other  kinds  of  agreements 
falling  under  this  head  and  held  void  in  adjudgM 
cases  are  agreements  to  procure  a  return  of  duties 
by  an  officer  in  the  customhouse  for  a  share  of  the 
amount  returned/'  to  procure  the  discharge  of  a 
drafted  man  from  the  army,"  or  to  pay  money  in 
consideration  that  the  promisee  will  influence  the 
military  authorities  to  allow  the  promisor  to  avail 
himself  of  certain  privileges  to  which  he  is  entitled.^' 
The  same  is  true  of  an  agreement  by  which  a  jailer 
unde^irtakes  to  appropriate  rooms  in  the  jail  for  the 
accommodation  of  private  persons  for  uses  not  pre- 
scribed or  implied  by  law^  or  of  a  promise  to  a  col- 
lector of  taxes  to  pay  him  a  tax,  in  consideration 
that  he  will  forbear  to  collect  the  same  in  the  man- 
ner required  by  law.*" 

[}  370]  (d)  Interference  with  Pardoning  Power. 
The  exercise  of  the  pardoning  power  committed  to 
the  executive  should  be  as  free  from  any  improper 
bias  or  influence  as  the  trial  of  the  convict  before 
the  court;  consequently  the  law  will  not  enforce  a 
contract  to  pay  money  for  soliciting  petitions,  sign- 
ing petitions,  using  influence  to  obtain  a  pardon,^ 
or  the  remission  of  a  f  orf  eiture.^'    But  as  in  the  case 


of  lobbying  contracts  many  courts  have  held  that 
the  reason  for  holding  such  agreement  void  fails 
when  no  unlawful  means  of  attaining  the  desired 
object  are  contemplated  by  the  contract  itself  or  in 
fact  employed;"  and  such  services,  when  performed 
at  defendant 's  request,  are  a  good  consideration  for 
a  subsequent  promise  to  pay.**  Such  agrecsnents 
would  clearly  seem  to  be  lawful,  where  the  MTviees 
contracted  for  are  publicly  rendered  by  advocates 
disclosing  their  true  relation  to  the  subject,  and  not 
by  private  individuals  keeping  secret  the  character 
in  which  they  solicit;"  but  where  the  compensation 
is  eontingmit  on  success,  this  is  a  strong  fircnm- 
stanoe  against  the  validity  of  the  agreement." 

[$  371]  (e)  Obtaining  of  Public  Contracts.  Agree- 
ments to  procure  by  bribery  or  secret  influence  a 
government  contract  from  an  officer  charged  with 
the  letting  or  making  of 'the  same  are  against  pub- 
lic policy.'^  Another  class  of  agreements  which  are 
within  the  rule  are  those  between  a  state,  a  county, 
or  other  municipal  corporation  for  the  doing  of 
work  or  the  furnishing  of  supplies  with  one  of  its 
own  officers  or  with  a  company  or  body  of  men  of 
which  such  officer  is  on^  or  in  which  he  is  inter- 
ested." 


TO.  Ran  v.  Boyle.  6  Bush  (Ky.)- 
253:  Houlton  v.  Dunn,  60  Minn.  26, 
61  NW  898.  51  AmSR  491.  SO  LRA 
737;  Costar  v.  Brush.  26  Wend.  (N. 
T.)  628;  Houlton  v.  Nlchol.  93  Wis. 
893,  67  NW  715,  57  AmSR  928,  31 
LRA  166. 

76.  Satterlee  v.  Jones,  10  N.  T. 
Super.  102. 

17.    Bowman  v.  Coflroth,  69  Pa,  19. 

78.  Hutchen  v.  Gibson,  1  Bush 
(Ky.)  270.  But  see  Rau  v.  Boyle,  6 
Bush  (Ky.)  258'  (where  a  contract 
was  sustained  which  looked  only  to 
the  use  of  moral  means). 

79.  Thompson  v.  Probert,  2  Bush 
(Ky.)  144;  Miller  v.  Porter,  8  B. 
Mon.    (Ky.)    382. 

ao.     Packard  v.  Tlsdale,  50  Me.  376. 

81.  Iowa. — Haines  v.  liewls,  64 
Iowa  301.  6  NW  495. 

Kan.— Deerlne  v.  Cunningham,  63 
Ran.  174,  66  P  263,  64  LRA  410. 

Ky. — Gordon  v.  Gordon.  168  Ky. 
409,  413,  182  SW  220,  L.RA1916D  676 
[quot  CJyc];  Thompson  v.  Wharton, 
7  Bush  663,  3  AmR  306:  McGlll  v. 
Burnett,  7  J.  J.  Marsh.  640;  Brown  v. 
Touns,  7  KyL  664. 

Md.— Wlldey  v.  Collier,  7  Md.  278, 
61   AmD  346. 

Mich. — ^Buck  V.  Paw  Pfcw  First 
Nat  Bank.  27  Mich.  293,  15  AmR  18*. 

Mo. — Adams  Bxpress  Co.  v.  Reno, 
48  Mo.  264;  Krlbben  ▼.  Haycraft.  26 
Mo.  896;  O'Reilly  V.  Cleary,  8  Mo.  A. 
186. 

N.  H.— Chadwick  v.  Knox,  31  N.  H. 
226.  64  AmD  829. 

Pa, — Hatsfleld  v.  Gulden,  7  Watts 
162.  81  AmD  750. 

Eingr. — Norman  y.  Cole,  8  Esp.  253. 

[a]  Oonvlotto&  aad  ■amtenc*  void. 
—(1)  A  note  Kiven  in  consideration 
of  one's  using  his  Influence  to  pro- 
cure the  pardon  or  commutation  of 
the  sentence  of  a  person  who  had 
been  tried  and  convicted  and  sen- 
tenced to  death  by  a  military  court 
was  valid,  the  conviction  and  sen- 
tence being  void.  Thompson  v. 
Wharton,  7  Bush  (Ky.)  563,  3  AmR 
106.  (2)  A  contract  whereby  one 
agrees  to  use  his  personal  influence 
with  the  pardoning  authority  to  pro- 
cure a  pardon  Is  void  as  against  the 
public  policy  declared  by  St.  I  1370, 
denouncing  as  unlawful  contracts  to 
procure  a  pardon  from  the  governor, 
only  when  the  party  whose  pardon 
is  sought  has  been  convicted  bv  the 
proper  tribunal  having  constitu- 
tional power,  Gordon  v.  (Jordon,  168 
Ky.  409,  182  aw  220,  I.RA1916D  676. 

[b]  Oonunvtation  of  saateiioe^— 
A  contract  to  obtain  a  commutation 
of   a   sentence   stands   on    the   same 


footing  as  a  contract  to  secure  a 
pardon.  Krlbben  v.  Haycraft,  26 
Mo.  396. 

82.  Gordon  V.  Goixlon,  168  Ky.  409, 
413,  182  SW  220.  LRA1916D  676 
fouot  CycJ-.  McGIll  V.  Burnett,  7  J. 
i.  Marsh.   (Ky.)  640. 

83.  Ga, — Bird  v.  Meadows,  25  Oa. 
251;  Formby  v.  Pryor,  15  Ga.  258. 

Ky. — Gordon  v.  Gordon,  168  Ky. 
409,  413,  182  SW  220.  LRA1916D  676 
[quot  Oyc];  Rau  v.  Boyle,  5  Bush 
2S8. 

Mass. — ^Timothy  v.  Wright,  8  Gray 
622. 

Minn. — Hoyer  v.  Cantleny,  41  Minn. 
242,   42  NW  1060.  ^ 

N.  H.— Chadwlck  v.  Knox,  81  N.  H. 
226,  64  AmD  829. 

84.  Bird  v.  Meadows,  26  Ga.  261, 
22  Ga,  246;  Gordon  v.  Gordon.  168 
Ky.  409,  413.  182  SW  220,  L,RA1916D 
676  [quot  Cyc];  Chadwlck  v.  Knox, 
31  N.  H.  226,  64  AmD  329;  Lamp- 
leigh  v.  Brathwalt,  Hob.   106,  80  Re- 

?rint  266.  But  see  Norman  v.  Cole, 
Ssp.  268  (where  Lord  Hldon  said: 
"Where  a  person  interposes  his  in- 
terest and  good  offices  to  procure  a 
pardon.  It  ought  to  be  done  gratu- 
itously, and  not  for  money:  the  do- 
ing an  act  of  that  description  should 
proceed  from  pure  motives,  not  from 
pecuniary  one"). 

85.  Wlldey  v.  Collier,  7  Md.  278, 
61  AmD  846;  Moyer  v.  Cantleny,  41 
Minn.  242,  42  NW  1060;  Bremsen  v. 
Sngler.  49  N.  T.  Super.  172:  Newbold 
▼.  McCrorey.  108  S.  C.  299.  87  SB  648, 
1108.  But  see  Bird  v.  Breedlove,  84 
Qa.  623  (holding  that  the  business 
of  attending  to  applications  for 
pardon  was  not  restricted  to  attor- 
neys at  law).  _ 

88.  Gordon  v.  Gordon.  168  Ky.  409, 
413,  182  SW  220,  LRA1916D  676 
fquot  Cyc);  McGill  v.  Burnett,  7 
J.  J.  Marsh.  (Ky.)  646;  Wlldey  V. 
Collier,  7  Md.  273,  81  AmD  346. 

87.  U.  S. — Crocker  v.  U.  S.,  240  V. 
S.  74.  36  set  24B.  60  L.  ed.  533; 
Oscanyan  v.  Winchester  Repeating 
Arms  Co.,  103  U.  S.  261.  26  L.  ed.  539 
raff  18  F.  Cas.  No.  10,800,  IB  Blatchf. 
791;  Providence  Tool  Co.  v.  Norris,  2 
Wall.  45,  17  L.  ed.  868. 

Colo. — Russell  V.  Courier  Printing, 
etc,  Co.,  48  Colo.  321,  95  P  936. 

Kan. — State  ▼.  Cross,  38  Kan.  696, 
17  P  190. 

Mo. — Nash  V.  Kerr  Murray  Mfg. 
Co.,  19  Mo.  A.  1. 

Mont. — Whalen  v.  Harrison,  26 
Mont.   316.    67  P  934. 

N.  T. — Lvon  v.  Mitchell,  86  N.  T. 
235,  93  AmD  B02;  Cummins  v.  Barka- 
low.  1  Abb.  Dec.  479;  Drake  v.  Lauer, 


93  App.  Dlv.  86.  86  NTS  986.  IS  NT 
AnnCas  58  [aff  182  N.  T.  633  mem.  75 
NB  1129  mem]:  Howland  v.  Coflln, 
47  Barb.  653;  Pease  v.  Walsh.  49 
HowPr  269. 

Pa. — Com.  V.  Press  Co.,  166  Pa,  616. 
26  A  1035. 

Tenn. — Newman  v.  Davenport.  9 
Baxt.   638. 

Battfloatloa  of  aoatraot  aaouraa  see 
Counties  [11  Cyc  4781:  Municipal 
Corporations  [28  Cyc  6761;  States  [36 
Cyc  8791. 

88.  ul'  S. — ^Warden  v.  Union  Pac 
R.  Co.,  103  U.  S.  661,  26  L.  ed.  609. 

Ala.; — Ensley  v.  Holllngsworth,  170 
Ala.  396,  64  S  96,  96.  AnnCa8l912D 
662  [quot  C^c];  McCkftiee  v.  Lindsay, 
6  Ala.   16. 

Cal. — Edwards  v.  Bstell,  48  CaL 
194. 

Qa. — ^Macon  v.  Huff,  60  Ga.  211. 

111.— Dwight  V.  Palmer,  74  lit  295; 
Skeels    v.    Phillips,    64    111.    309. 

Ind. — ^Waymire  v.  Powell,  105  Ind. 
328,  4  NE  886;  McGregor  y.  Logans- 
port.  79  Ind.  166;  Ft.  Wayne  v. 
Rosenthal,  75  Ind.  166,  39  AmR  127: 
Stropes  V.  Greene  County,  78  Ind.  42; 
WIngate  v.-  Harrison  School  Tp..  59 
Ind.  620;  Pratt  v.  Luther,  45  Ind. 
250;  Root  v.   Stevenson,  84  Ind.   115. 

Iowa, — Weitz  v.  Des  .Moines  Inde- 
pendent Dist.,  87  lowA  81.  54  NW 
70;  Moore  V.  Toledo  Independent 
Dist.,  66  Iowa  664,  8  NW  631. 

Kan. — Sedgwick  County  v.  State, 
66  Kan.  684,  72  P  284;  Concordia  T. 
Hagaman.   1  Kan.  A.  35,  41  P  133. 

Ky^-WlUls  V.  Baker,  29  SW  872, 
16  KyL  751. 

Mich. — ^Klnyon  ▼.  Duchene.  21 
Mich.  498;  Peo.  v.  Overyssel  Tp.,  11 
Mich.    222. 

Nebr. — Grand  Island  Gas  Co.  ▼. 
West.  28  Nebr.  852.  45  NW  242. 

N.  J. — Stroud  V.  Consumers'  'Water 
Co..   66   N.   J.   L.   422,   28   A   578. 

N.  T.— Smith  v.  Albany,  61  N.  T. 
444;  Matter  of  Plattsburgh  Taxpay- 
.  ers,  etc.,  27  App.  Dlv.  858.  50  NTS 
356  [rev  on  other  grounds  157  N.  T. 
78,  51  NE  612];  Beebe  v.  Sullivan 
County,  64  Hun  377.  19  NTS  629  raff 
142  N,  T.  631  mem,  37  NB  566  mem]; 
Bell  V.  Quln.  4  N.  T.  Super.   14  6. 

N.  C. — Davidson  v.  Guilford  County, 
152  N.  C.  436.  67  SB  918. 

Okl. — Farmers',  etc.,  Nat.  Bank  v. 
Kiowa  County  School  Dist.,  86  Okl. 
506.  130  P  549. 

Or.— Obenchain  v.  Ransome-Crum- 
mey  Co.,  69  Or.  647.  188  P  1078.  189 
P  920.  _      _ 

Pa. — Com.  V.  Press  Co.,  166  Pa. 
616,  26  A  1685;  Trainer  v.  Wolfe. 
140  Pa.   279,    21   A  854;   Washington 
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Statitory  pnliiUtioiis.  In  maoy  jniiadietions 
gtatntea  deolaratoiy  of  the  oommon-law  rale  have 
been  passed,  expressly  prohibiting  public  officers 
from  beings  interested  in  any  contract  for  the  fur- 
niahing  of  snppliea,  etc.,  to  the  corporation  of  which 
they  are  officers,  and  contracts  entered  into  by  them 
in  violation  of  such  a  statntoiy  provision  are  a 
fortiori  illegaL^ 

Bnfflcimicy  of  intereit  of  oflctr.  The  mle  im>- 
hibiting  a  public  officer  from  being  personally  in- 
terested in  a  contract  nOder  his  supervision  or  con- 
trol has  been  extended  so  as  to  prevent  him  from 
letting  such  a  contract  to  a  corporation  of  which  he 
was  an  officer  or  a  stockholder. 

Servioea  ontaide  of  of^oial  employment.  The  fact 
that  a  person  contracting  for  services  to  be  rendered 
to  a  fnonicipality  was  an  officer  thereof  does  not 
render  the  contract  illegal,  provided  the  procure- 
ment or  rendition  or  supervision  of  such  services 
was  outside  of  the  officer's  official  dutiea.** 

Employment  of  agent  to  negotiate  ealea  or  oon- 
traets.  Contracts  for  the  employment  of  agents  to 
negotiate  sales  to,  or  to  procure  contracts  with,  the 

Tp.  V.  Shoop,  2  Pa.  Dlst.  681;  Funk 
V.  Waahlngton  Tp.,  IS  Pa.  Co.  S8B; 
Anderson's  App.,  9  Pa.  Co.  567. 

S.  D. — Norbeck,  etc.,- Co.  v.  State. 
S2  S.  D.  189,  142  NW  847,  AnnCas 
1916A    229. 

Tex. — Willis  V.  Abbey,  27  Tex.  202; 
Flanlkln  v.  Fokes,  16  Tex.   180. 

Vt — Baldwin  V.  Cobum,  89  Vt. 
441. 

Wis. — Plakett  V.  School  IMst.  No. 
1.  25   Wis.   BBl,   !  AmR  108. 

Can. — LApointe  v.  Messier,  49  Can. 
S.  C.   271. 

[a]  XUnstnitloas. — (1)  A  contract 
br  a  mayor  while  in  omee  with  the 
city  council  to  lease  a  city  park  for 
Ave  years  and  for  an  annual  sum 
paid  nlm  to  keep  the  park  In  repair. 
Macon  T.  Huff,  80  Oa.  S21.  (2>  Aeon- 
tract  between  a  board  of  supervis- 
ors and  one  of  its  members,  an  at- 
torney at  law,  for  legal  services 
to  be  rendered  the  board.  Beebe  v. 
Sullivan  'County,  64  Hun  877,  19 
NTS  629  tafr  142  N.  Y.  6S1  mem,  87 
NG  566  mem].  (3)  A  contract  by 
the  local  overseer,  appointed  by  the 
state  to  approve  and  accept  a  road, 
with  the  contractor,  whereby  he  ob- 
tains an  Interest  in  lands  wnlch  are 
to  be  patented  to  the  contractor  by 
the  state  In  payment  for  the  road. 
Robinson  v.  Patterson,  71  tMlch.  141. 
39  NW  21.  (4)  A  contract  taken  by 
a  member  of  the  district  school 
board  during  his  membership  from  the 
board,  for  the  erection  or  a  school 
house,  such  member  having  partici- 
pated in  the  proceedings  for  letting 
the  contract.  Pickett  v.  Wlota 
School  Dlst.  No.  1,  26  Wis.  561,  3 
AmR  108.  (5)  Public  policy  does  not 
prevent  recovery  by  a  corporation, 
one  of  whose  stockholders  is  a  mem- 
ber of  a  city  council,  on  a  quantum 
meruit  for  work  done  for  the  city, 
where  such  councilman  has  no  power 
to  direct  or  control  the  expenditures 
of  the  city  for  such  work.  Call  Pub. 
Co.  V.  Lincoln,  29  Nebr.  149,  46  ffW 
246. 

sa.    See  statutory  provisions;  and: 

U.  S.— Findlay  v.  Pretx,  66  Fed. 
427.  13  CCA.669;  Santa  Ana  Water 
Co.  V.  San  Buenaventura,  66  Fed.  828. 

Cal. — Capron  v.  Hitchcock,  98  Cal. 
427,   SS  P  431. 

Ga. —  Weat  v.  Berry,  98  Oa.  402, 
26  SB  508. 

Kan.— Concordia  v.  Hagaman,  1 
Kan.  A.  36,  41  P  133. 

Ky. — Nunemaoher  v.  Louisville,  98 
Ky.  334,  32  SW  1091,  17  KyL  933. 

La. — Cummtngs  v.  Saux,  SO  La 
Ann.  207. 

Me. — Qoodrlcb  v.  WaterviUe,  88  Me. 
39,  33  A  659. 

Minn — ^Macy  v.  Dulatb,  68  Minn. 
452.  71  NW  687. 

Nebr. — UcEHhlnney  v.  Superior,  82 
Nebr.  744,  49  NW  7tl6. 


government,  ■where  the  accomplishment  of  such  ob- 
ject is  to  be  brought  about  by  the  use  of  personal 
influence  with  an  officer  of  the  government,  are  uni- 
versally held  to  be  illegal;"'  and  it  has  been  held 
that  aU  agreements  for  compensation  to  agents  to 
procure  contracts  with  the  government  are  illegal, 
irrespective  of  the  means  to  be  used  by  the  egent 
to  secure  the  contract,  because  of  the  tendency  of 
such  contracts  to  introduce  the  element  of  personal 
solicitation  of  the  public  officer.*'  But  this  extreme 
doctrine  is  not  generally  followed,  and  the  right  of 
all  persons  to  be  heard  before  any  officer  or  depart- 
ment of  the  government  through  agents  has  been 
affirmed,  and  the  legality  of  contracts  for  the  em- 
ployment of  legitimate  agents  for  the  negotiating 
of  business  with  the  government  has  been  sustained 
where  no  corrupting  influences  were  to  be  used  by 
the  agent,"*  and  the  agency  is  disclosed,"'  even 
though  compensation  is  contingent  on  success,**  as 
where  it  consists  of  brokerage  commissions,*^  al- 
though this  element  has  been  held  to  indicate  an 
intention  to  use  improper  means,  or  in  any  event  to 
afford  an  additional  inducement  for  the  use  of  such 


N.  J. — ^Foster  v.  Cape  May.  60  N. 
J.  L.  78.  36  A  1089;  Stroud  v.  Con- 
sumers' Water  Co.,  56  N.  J.  L.  422, 
28  A  678. 

N.  Y.-i— Woodworth  v.  Bennett,  43 
N.  Y.  273,  8  AmR  706;  Beebe  v.  Sul- 
livan County.  64  Hun  377,  19  NYft 
629  [aff  142  N.  Y.  631  mem,  37  NB 
666  mem);  Smith  v.  Albany,  7  Lans. 
14  tatf  61  N.  Y.  444]. 

Oh.— Marsh  v.  Hartwell.  4  OhS&CP 
64,  2  OhNP  889:  Orant  v.  Brouae,  2 
OhSACP  24,  1  OhNP  14B. 

Pa. — Com.  v.  De  Camp,  177  Pa,  112, 
85  A  601;  Trainer  v.  Wolfe.  140  Pa. 
279,  21  A  891;  Mllford  v.  Milford 
Water  Co.,  124  Pa.  610,  17  A  185,  3 
LRA  122-  Com.  V.  Philadelphia 
County,  2  Serg.  &  R.  193. 

Tex. — Read  v.  Smith,  60  Tex.    379. 

Wis. — lAnd,  etc..  Co.  v.  Melntyre, 
100  Wis.  246,  76  NW  964.  69  AmSR 
915. 

Eng. — ^Mellls  v.  Shirley,  etc..  Local 
Bd.  of  Health,  16  Q.  B.  D.  446. 

•0.  Nebr. — ^McGlhinney  v.  Superior, 
32  Nebr.  744,  49  NW  705;  Grand 
Island  Gas  Co.  v.  West,  28  Nebr.  852. 
45  NW  242. 

N.  J. — Stroud  V.  Consumers'  Water 
Co.,  56  N.  J.  L.  422,   28  A  678. 

N.  Y. — Terry  v.  Oleason,  21  Misc. 
398,  47  NYS  741. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Morria  10  Oh.  Clr.  Ct.  602,  6  Oh. 
Cir.  Dec.  640  [aft  67  Oh.  St.  658  mem, 
60  NB  1181  mem];  Dalxell.  etc.,  Co., 
V.  Findlay,  6  Oh.  Clr.  Ct.  436,  8  Oh. 
Cir.  Dec.  214;  Bellaire  Ooblet  Co.  v. 
Flndly,  5  Oh.  Clr.  Ct.  418,  8  Oh.  Cir. 
Dec.  n&. 

Pa,— Mllford  V.  Milford  Water  Co., 
124  Pa.  610,  17  A  186,  3  LRA  122; 
Kennett  Electric  Light'Co.  v.  Kennett 
Square.  4  Pa.  Dlst.  707,  8  Kulp  106; 
.Tolly  V.  Pittsburg,  etc,  R.  Co.,  16  Pa. 
Co.  1. 

[a]  Fladir*  of  stook,^ — Thi  rule 
includes  an  officer  holding  as  security 
stock  In  the  corporation  contracting 
with  the  city.  Foster  v.  Cape  May, 
60  N.   J.   L.   78,   86  A   1089. 

•1.  Klemm  v.  Newark.  61  N.  J.  L. 
112,  88  A  692  (holdiiig  that  em  ordi- 
nance prohibiting  a  municipal  officer 
from  being  interested  In  any  city 
contract,  or  receiving  any  compensa- 
tion, except  his  salary,  for  services 
rendered  to  the  city  will  not  prevent 
him  from  recovering  for  services 
rendered  altogether  outside  the  line 
of  his  official  employment,  under  a 
contract  made  with  the  city,  and  tor 
a  comi>ensation  fixed  therein). 

M.  TJ.  S. — Hayward  v.  Nordberg 
Mfg.  Co..  86  Fed.  4,  29  CCA  488. 

D.  C. — Carman  v.  Maloney,  9 
CentR  B20.r 

111. — Bcrroudes  Asphalt  Pav.  Co.  v. 
Critchfleld.  62  111.  A.  221  [afT  174  III. 
466.  El  NE  662,  42  LRA  3471. 

Mich.- Hannah    v.    Fife,    27  .Mich. 


172. 

Mo. — Nash  v.  Kerr  Murray  Mfg. 
Co..   19   Mo.   A.    1. 

N.  Y. — Wilbur  V.  New  York  Bleo- 
trlc  Constr.  Co.,  68  N.  Y.  Super.  539. 

•S.  Haselton  v.  gheckels.  202  TT.  S. 
71.  26  set  667.  60  L.  ed.  939,  6  Ann 
Cas  217.  See  Providence  Tool  Co.  v. 
Norris,  2  Wall.  45.  17  L.  ed.  868 
(per  Mr.  Justice  Field). 

»4»  U.  S. — Oscanyan  v.  Winchester 
Repeating  Arms  Co.,   103  U.  8.   261,  ' 
26   L.   ed.   639. 

Kan. — ^Barber  Asphalt  Pav.  Co.  v. 
Botsford,  66  Kan.  632,  44  P  8. 

Mich. — Beal  v.  Polhemus,  67  Mich. 
180,   84   NW  632. 

N.  Y. — Southard  v.  B^yd,  61  N.  Y. 
177;  Lyon  v.  Mitchell.  86  N.  Y.  836. 
93  AmD  B02  [disappr  Providence 
Tool  Co.  V.  Norris,  2  Wall.  (U.  S.) 
46,  17  L.  ed.  8681;  Russell  v.  Burton, 
66  Barb.  639:  Howland  v.  Coffin.  47 
Barb.  663;  Wilbur  v.  New  York  Blec- 
trie  Constr.  Co.,  68  N.  Y.  Super.  639; 
Swift  V.  Aspell,  40  Misc.  463,  82  NYS 
659;  McKee  v.  Cheney,  62  HowPr 
144. 

Oh. — ^Winpenny  v.  French,  18  Oh. 
St.  469. 

Pa. — Ashbumer  v.  Parrlsh,  81  Pa. 
52. 

[a]  Afeat  related  to  garmcammt 
snear. — AVhere  defendant,  after  a 
failure  on  his  part  to  charter  his 
vessel  to  the  United  States  govern- 
ment employed  plaintiffs  who  were 
related  to  one  of  the  government 
agents  to  effect  a  charter  which  was 
accomplished  by  them  It  was  held 
In  an  action  to  recover  the  stipulated 
commission  that  plaintiff's  relation- 
ship and  the  probable  influence  they 
could  exert  In  consequence  did  not 
forbid  their  employment  or  render 
the  contract  illegal.  Southard  v. 
Boyd,  51  N.  Y.  177. 

lb]  Ooatraet  wltli  rsfarenoe  to  po- 
lltbMd  faltb  of  agekt. — ^A  contract  to 
employ  an  agent  to  procure  a  sale 
to  the  government  was  not  rendered 
illegal  because  it  was  entered  into  by 
the  parties  on  account  of  the  political 
faith  of  the  agent  who  was  a  member 
of  the  political  party  in  control  of 
the  government.  Lyon  v.  Mitchell, 
36   N.  Y.   236.    93   AmD  502. 

SB.  Hayward  v.  Nordberg  Mfg.  Co., 
85  Fed.  4.  29  CCA  438. 

96.  Kansas  City  Paper  Rouse  v. 
Foley  R.  Printing  Co.,  86  Kan.  678. 
118  P  1066,  39  LRANS  747,  AnnCas 
191SA   294. 

Ta]  Allowlnar  aa  iaereaae  of  Mlary 
with  laorMMo  of  Imataoaa  done  with 
the  government  does  not  make  the 
contract  illegal.  Kerr  v.  American 
Pneumatic  Service  Co.,  188  Mass.  27, 
73   NE  857. 

97.  Oscanyan   v.    Winchester   Re- 

E eating  Arms  Co.,  103  XT.  S.  261;  86 
I.  ed.  ttfi;  Southard  v.  Boyd,  81  N.  Y. 
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means. 

Stifling  competitioii  for  pnblic  contract.  Agree- 
ments not  to  compete  with  another  in  making  bids, 
to  withdraw  a  bid  for  a  public  or  quasi  public  con- 
tract, to  share  i^  the  result  or  profits,  or  other 
agreements  having  a  direct  tendency  to  prevent 
bidding  or  competition,'-  arc  against  public  policy. 
But  an  agreement  that  one  shall  bid  for  several  is 
not  illegal  per  se,'  and  generally-  an  honest  coopera- 
tion between  two  or  more  persons  to  accomplish  an 
object  which  neither  could  gain  if  acting  alone  in 
his  individual  capacity  is  not  within  the  rule,  al- 
though in  a  certain  sense  and  to  a  limited  degree 
such  cooperation  might  have  a  tendency  to  lessen 


conq>etition.'  The  fact  that  ths  public  has  received 
no  actual  injury  by  reason  of  the  contract  will  not 
relieve  the  contract  of  its  illegality.^  It  has  been 
held,  however,  that,  where  public  property  is  to  be 
sold  |at  a  fixed  price,  an  agreement  between  indi- 
viduals whereby  one  is  paid  to  allow  the  other  to 
become  a  purchaser  is  not  invalid.' 

[$  372]  (f)  Consent  or  Opposition  to  Local  Im- 
provements,  Street  Bailroads,  Uanor  Licenses,  Etc. 
Other  agreements  which  have  been  held  contrary  to 
public  policy  are  agreements  in  consideration  of  a 
person's  opposing,  or  of  his  approving  or  not  op- 
posing, a  public  improvement  or  other  public  pro- 
ject,* or  withdrawing  his  petition  for  such  an  im- 


177;  Howland  v.  Coffin,  47  Barb.   (N. 
T.)   663. 

98.  Hazleton  v.  Sheckels,  202  U.  S. 
71,  2S  set  567.  SO  L.  ed.  939,  6  Ann 
Gas  217;  Oscanyan  v.  'Winchester  Re- 
peating Arms  Co.,  108  U.  S.  261,  26 
li.  ed.  539:  Providence  Tool  Co.  v. 
Norrls,  2  Wall.  (U.  S.)  45,  17  L.  ed. 
868;  Hovey  v.  Storer,  63  He/  486; 
Wlnpenny  v.  French,   18  Oh.  St.  469. 

99.  U.  S. — McMuUen  v.  Hoftman, 
174  U.  S.  639.  19  SCt  839,  43  L.  ed. 
1117  [aff  83  Fed.  372,  28  CCA  178,  45 
LRA  410    (rev   69   Fed.    509)]. 

Ark. — Woodruff  v.  Berry,  40  Arte 
261. 

Cal. — Swan  v.  Chorpenning,  20  Cal. 
182. 

Del. —  Kennedy -v.  Murdock,  6  Del. 
468. 

Oa. — Lonsstreet  v.  Reeslde,  Oa. 
Dec.  39. 

111.— Ray  V.  Mackin,  100  111.  246. 

Ind. — Hunter  v.  Pfelffer,  108  Ind. 
197.  9  NE  124.  ^ 

Me. — ^Weld  v.  tiancaster,  66  Me. 
463. 

Mass. — Olhbs  ▼.  Smith,  116  Mass. 
692. 

Mich. — ^Hannah  v.  Fife,  27  Mich. 
172.  \ 

'  Minn. — Boyle  v.  Adams,  60  Minn. 
256.  62  NW  860,  17  L.RA  96. 

Mo. — Durfee  v.  Moran,  67  Mo.  374; 
Pendleton  v.  Asbury,  104  Mo.  A.  723, 
78  SW  661:  Bngelman  v.  Skrainka,  14 
Mo.  A.  438;  Ltfwnin  v.  Bradley,  IS 
Mo.  A.  361.        ^ 

Nebr. — Whalen  v.  Brennan,  84  Nebr. 
129,  61  NW  759. 

N.  H. — Huntintrton  v.  Bardwell,  46 
N.  H.  492;  Whltehouse  v.  Langdon, 
10  N.  H.  331. 

N.  J.— Gullck  V.  Ward,  10  N.  J.  L. 
87,  18  AmD  389:  Brooks  v.  Cooper,  60 
N.  J.  Bq.  761,  26  A  978,  36  AmSR  793, 
21  LRA  617.  .    _ 

N.  T. — Marsh  v.  Russell,  66  N.  T. 
288  [rev  2  Lans.  3401:  Woodworth  v. 
Bennett,  43  N.  T.  273.  3  AmR  706 
[rev  53  Barb.  361];  Atcheson  v.  Mal- 
lon,  43  N.  Y.  147,  3  AmR  678;  Baird 
v.  Sheehan,  38  App.  Div.  7,  58  NTS 
228  [aft  166  N.  T.  631  mem,  60  NE 
1107  mem];  Peo.  v.  Lord,  6  Hun.  890; 
Sharp  V.  Wright,  36  Barb.  236;  Kelly 
V.  Devlin,  58  HowPr  487;  Thomiison 
v.  Davles,  18  Johns.  112:  Wilbur  v. 
How,  8  Johns.  444;  Dooltn  v.  Ward, 
6   Johns.   194. 

N.  C— Hardison  v.  Reel,  164  N.  C. 
278^70  SB  463,  34  LRANS  1098;  King 
v.  Winants,  71  N.  C.  489,  17  AmR 
11. 

Okl. — Cltiiens*  Nat.  Bank  v.  Mit- 
chell. 24  Okl.  488.  103  P  720,  20  Ann 
C&.S  871 

Pa.— kuhn  V.  Buhl,  261  Pa.  348.  96 
A  977. 

Vt.— Noyes  v.  Day.  14  Vt.  384. 
But  see  Stevenson  v.  Boyd,  %  B.  C. 
626  (where  a  partnership  agreeqient. 
the  effect  of  wljlch  was   to  prevent 
competition,  was  sustained). 

[a]  Biddlnir  lietweeii  biddM*.. — 
Where  three  responsible  contractors 
without  fraud  or  collusion  submitted 
bids  to  make  a  public  improvement 
for  the  same  sum  of  money,  and 
after  the  opening  of  the  bids  agreed 
among  themselves  that  each  should 
submit  a  written  proposition  to  pay 
a  certain  sum  to  each  of  the  others 


to   secure   the   contract,   and   which- 
ever offeved  the  most  should  have  it, 


such  agreement  was  opposed  to  pub- 
lic policy  and  void,  and  the  amount 
which   the  party  receiving  the   con- 


tract agreed  to  pay  the  other  con- 
tractors could  not  be  recovered  by 
them.  Conway  v.  Garden  City  Pav.. 
etc..  Co.,  190  III.  89,  60  NE  82  [rev 
90  iU.  A.  1041. 

1.  U.  S. — In  re  Blake,  150  Fed. 
279.  80  CCA  167:  In  re  Salmon.  146 
Fed.  649;  McMullen  v.  Hoffman,  69 
Fed.  609. 

Oa. — Virginia  Bridge,  etc.,  Co.  v. 
Crafts,  2  Ga.  A.  126,  68  SB  322. 

Ida.— Brady  v.  Yost,  6  Ida.  273,  66 
P  542. 

Ky. — ^Eklelen  v.  Newman.  6  KyL 
120. 

Me.— 'Weld  V.  Iiancaster,  66  Me. 
463. 

Mich.— Hannah  v.  Fife.  27  Mich. 
172. 

Mo. — Henry  County  v.  Windsor 
Farmers'  Bank,  208  Mo.  238.  106  SW 
680;  Henry  County  v.  Windsor  Citi- 
zens' Bank,  208  Mo.  209,  106  SW  632, 
14  LRANS   1062. 

Mont. — Whalen  v.  Harrison,  36 
Mont.  316,  67  P  984. 

N.  Y. — Coverly  v.  Terminal  Ware- 
house Co.,  85  App.  Dlv.  488,  83  NYS 
369  [aff  178  N.  Y.  602  mem,  70  NB 
1097  mem]. 

[a]  XUnstratlons^— (1)  An  agree- 
ment between  persons  proposing  to 
bid  on  the  construction  of  a  public 
work,  by  which  their  bids  axe  to  be 
put  In  apparently  In  competition,  but 
really  in  concert,  with  the  Intention 
of  securing  as  big  a  price  as  possi- 
ble and  dividing:  tne  proflts.  McMul- 
len V.  Hoffman.  69  Fed.  609.  (2)  An 
agreement  whereby  a  person  is  to 
enter  into  and  perform  a  contract 
with  the  state  for  the  construction 
of  a  swamp  land  state  road,  and  to 
give  the  other  party  who  at  the  pub- 
He  letting  of  the  work  under  the 
statute  had  been  the  lowest  bidder, 
as  a  bonus  for  being  allowed  to  take 
his  place  in  the  contract,  a  poMlon  of 
the  swamp  lands  to  be  secured  from 
the  state  for  the  performance  of  the 
work.  Hannah  v.  Fife,  27  Mich.  172. 
(8)  An  agreement  between  several 
banks  to  suppress  bidding  for  county 
funds  providing  the  bidder  selected 
as  depositary  should  apportion  the 
county  funds  obtained  among  the 
banks  In  the  combination.  Henry 
County  v.  Windsor  Farmers'  Bank, 
208  Mo.  238,  106  SW  630;  Henry 
County  V.  Windsor  Citizens'  Bank, 
208  Mo.  209,  106  SW  622,  14  LRANS 
1052.  (4)  A  pjromlse  to  pay  money 
to  a  mall  contractor  or  other  public 
contractor  on  consideration  that  he 
will  repudiate  his  contract.  Weld  v. 
Lancaster,  56  Me.  453. 

2.  Hegness  v.  Chilberg,  224  Fed. 
28,  31,  139  CCA  492  [quot  C^c];  Bel- 
lows v.  Russell,  20  N.  H.  427,  61 
AmD  238;  Breslln  v.  Brown,  24  Oh. 
St.  «66.  15  AmR  627;  Flanders  v. 
Wood,   88  Tex.  277,  18  SW  572. 

3.  U.  S. — Cocks  V.  Izard,  7  Wall. 
559,  19  lI.  ed.  275;  Hoftman  v.  Mc- 
Mullen, 83  Fed.  372,  28  CCA  178,  45 
LRA  410;  Thompson  v.  U.  S.,  3  Ct. 
CI.  433. 


Ga. — Virginia  Bridge,  etc.,  Co.  v. 
Crafts,   2  Ga.  A.    126,   58   SE  322. 

Mass. — Olbbs  v.  Smith,  115  Mass. 
592. 

Mo. — Lawnin  v.  Bradley,  13  Mo.  A 
361. 

Nebr. — Whalen  v.  Brennan,  S4 
Nebr.  129,  61  NW  769. 

N.  H.— Huntington  v.  Bardwell.  46 
N.  H.  492-  Bellows  v.  Russell,  20 
N.  H.  427.  61  AmD  238. 

N.  Y.— Marsh  v.  Russell,  66  N.  Y. 
288;  Atcheson  v.  Mallon,  43  N.  Y. 
147,  3  AmR  678;  Dutch  v.  Harrison, 
37  N.  Y.  Super.  306;  Myers  v.  Dean, 
16  Daly  261  [rev  on  other  grounds 
132  N.  Y.   65,   30  NB  '259J. 

Oh. — Breslin  v.  Brown,  24  Oh.  St 
565,  15  AmR  627. 

[a]  Onuit  of  Btraet  railroad  fXma- 
otaiae. — It  would  seem  that  two  par- 
ties who  have  made  separate  appli- 
cations to  a  city  council  for  the  grant 
of  a  street  railroad  franchise  may 
make  a  contract  to  unite  their  in- 
terests, and  mutually  cooperate  to 
secure  the  franchise  In  the  name  of 
one  of  them  without  contravening 
any  rule  of  public  policy,  where  the 
fact  of  such  union  of  interests  is 
disclosed  to  the  city  council  and  to 
all  parties  interested.  Hyer  v.  Rich- 
mond Tract.  Co.,  168  U.  S.  471,  18 
SCt  114.  42  L.  ed.  647  [mod  80  Fed. 
839,  26  CCA  176]. 

^  Atcheson  v.  Mallon,  43  N.  Y. 
147,    3    AmR   678. 

6.  Hughes  V.  Foltz,  142  Mo.  A. 
613,  127   SW  112. 

B.  111. — Doane  v.  C:hicago  Cltv  R. 
Co.,  160  111.  22,  45  NE  B07,  35  LRA 
588  [aff  51  111.  A.  3631;  Brieske  v. 
North  Chicago  St  B.  C!o.,  82  IIL  A. 
266. 

Ind. — Maguire  v.  Smock,  42  Ind 
1,  13  AmR  353. 

Ky.— Miller  v.  Rice.  9  KyL  620. 

Md.— Walsh  V.  Hibberd,  122  Md. 
168,  89  A  396.  50  LRANS  396;  How- 
ard V.  Baltimore  First  Independent 
CSiurch,  18  Md.  451. 

Mass.— Olbbs  v.  Smith.  115  Mass. 
692. 

N.  J. — Smith  V.  Applegate,  23  N. 
J.  L.  352;  Slocum  v.  Wooley,  43  N. 
J.  Eq.  451,  11  A  264.  Contra  Mont- 
clalr  Military  Academy  v.  North  Jer- 
sey St.  R.  Cfo.,  66  N.  J.  L.  328,  47  A 
890  (sustaining  an  agrreement  by  an 
abutting  landowner  with  a  railroad 
granting  permission,  for  a  consider- 
ation, to  .construct  Its  road,  although 
such  consent  affects  not  only  bia 
own  property  but  that  of  otliers  and 
the  interests  of  the  public  at  large). 

N.  Y. — Dean  v.  Clark,  80  Hun  80, 
30  NYS  46. 

But  see  Weeks  v.  Lippencott,  42 
Pa.  474  (sustaining  a  promise  to  pay 
money  to  one  through  whose  land  a 
road  has  been  laid  out  for  withdraw- 
ing his  opposition  to  opening  it). 

[a]  XUnatntlona. — (1)  An  agree- 
ment by  which  a  person  conveys 
property  to  another  for  no  other  con- 
sideration than  that  the  latter  shall 
use  his  influence  to  oppose  an  exten- 
sion of  a  street  across  the  property, 
when  the  property  hs  to  bie  recon- 
veyed.  Slocum  v.  Wooley,  43  N.  J. 
Eg.  461,  11  A  264.  (2)  An  agreement 
Whereby,    for    a    direct    or    Indirect 
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provement.^  And  in  some  cases  the  broad  general 
rule  has  been  laid  down  that  any  contract  is  against 
public  policy  and  void  which  contemplates  the  sale 
of  the  assent  or  the  withholding  of  consent  by  an 
individual,  where  the  exercise  of  the  right  may  be 
the  basis  of,  or  a  prerequisite  to,  governmental  ac- 
tion.' While  contracts  for  the  securing  of  the  in- 
dividual consents  of  abutting  owners  to  the  con- 
struction of  street  railroads  or  otJier  public  works 
may  be  upheld  when  distinct  from  any  tendency  to 
influence  subsequent  municipal  or  legislative  ac- 
tion,' they  cannot  be-  sustained  where  interwoven 
with  such  a  purpose  as,  for  example,  the  securing  of 
the  passage  of  an  ordinance.*" 

[f  373]  (K)  Location  of  Pnblic  OfBoas,  BnUdingB, 
LnvrovmoitB,  Etc.  When  the  general  public  is  in- 
terested in  the  location  of  a  public  office,  a  contract 
to  iniSnence  its  location  at  a  partii;ular  place  for 
individual  benefit  or  personal  gain  is  against  public 


policy;"  although  a  contract  which  is  conditioned 
on  the  location  of  a  public  building  or  ofiioe  in  a 
particular  place  will  be  sustained  where  the  use  of 
improper  influence  to.  secure  such  location  is  not 
contemplated.'' 

.  Ctontribations  to  aacnre  location  or  constmption. 
Where  individual  contributions  to  secure  the  loca- 
tion of  a  public  building  or  the  construction  of  a 
public  improvement  inure  to  the  benefit  of  the  pub- 
lie  and  are  not  given  to  any  official  for  the  purpose 
of  influencing  his  judgment,  or  to  an  individual  to 
influence  the  judgment  of  an  official  charged  with  a 
public  duty,  and  do  not  tend  to  affect  the  ezereise 
of  the  judgment  of  an  official  contrary  to  the  pnblie 
interest,  they  are  not  against  public  policy."  So 
where  park  commissioners  are  by  statute  author- 
ized to  receive  donations,  an  agreement  to  pay  to 
them  for  public  use  a  certain  sum  in  consideration 
of  the  location  of  a  park  at  a  particular  place  is 


consideration,  Bome  of  the  owners 
of  abutting  land  are  Induced  to  sign 
»  petition  for  gradinK  and  paving  a 
street,  where  an  ordinance  requires 
sQch  a  petition  to  he  made  in  good 
faith,  and  all  the  subscribers  to  bear 
their  proportion  of  the  burden.  How- 
ard V.  Baltimore  First  Independent 
Church.  18  Md.  451.  (8)  An  agree- 
ment guaranteeing  to  pay  a  sum  of 
money  to  certain  persons  provided 
they  will  petition  the  common  coun- 
ril  of  a  city  for  street  improvements. 
Uagulre  v.  Smock.  42  Ind.  1,  13  AmR 
353  [aff  WllB.  92].  (4)  An  agree- 
ment to  pay  a  property  owner  for 
consenting  to  the  construction  of  a 
street  railway  on  the  street  on 
which  his  property  abuts,  where  the 
consent  of  one  half  of  the  property 
owners  Is  necessary  before  the  fran- 
chise can  be  granted  by  the  common 
council.  Doane  v.  Chicago  City  R. 
Co..  ItO  III.  22,  45  NB  t07,  35  LRA 
588  Irev  61  IIL  A.  863]. 

7.  Cromwell  ▼.  Connecticut  Brown 
Stone  Qtiarry  Co.,  60  Conn.  470: 
State  V.  Hartford,  etc.  R.  Co.,  29 
Conn.  638;  Jacobs  v.  Toblason,  86 
Iowa  246,  21   JTW  690,  64  AmR  9. 

&  Riggs  v.  Ryan,  121  App.  Dlv. 
301.  106  NTS  J9.  Contra  Montclalr 
Military  Academy  v.  North  Jersey 
St.  R.  Co..  65  N.  J.  L.  828,  47  A  890. 

[a]  aeaaona  for  mls^In  declar- 
ing the  Illegality  of  a  note  given  for 
defendants'  consent  to  the  establish- 
ment of  a  saloon,  Deemer,  J.,  said: 
"The  law  contemplates  voluntary 
consent,  and  not  an  agreement  based 
upon  a  consideration  to  gratify  per- 
sonal ends.  The  right  to  consent  or 
to  object  to  the  establishment  of  a 
saloon  In  proximity  to  one's  proper- 
ty Is  too  sacred  to  be  the  subject  of 
barter,  and.  If  the  parties  them- 
selves will  not  so  treat  It,  courts  wlU 
do  all  In  their  power  to  see  that  Its 
Integrity  Is  preserved.  If  one  is 
conscientiously  opposed  to  the  es- 
tablishment or  saloons  near  his  prop- 
erty, he  should  not  be  tempted  by 
offers  of  money  to  put  aside  his 
scruples.  On  the  other  hand,  if  he 
has  no  such  scruples,  but  thinks  he 
can  secure  some  pecuniary  advan- 
tage by  pretending  that  he  has,  and 
thus  exacts  a  promise  of  reward  for 
doing  that  which  he  has  no  objection 
to  doing,  the  law  should  not  reward 
him  for  his  conduct.  This  right  to 
consent  or  to  object  should  be  treated 
as  sacred  ss  the  right  to  vote, 
and  we  apprehend  It  would  not  be 
claimed  that  a  promise  baped  on  a 
particular  vote  could  'be  enforced. 
The  mere  statement  of  the  propo- 
sition Is  so  strong  an  argument  in 
favor  of  the  conclusion  that  the 
agreement  is  Invalid  that  little  can 
be  added  thereto."  Oreer  t.  Sever- 
«on.  119  Iowa  84.   87,   93   NW   72. 

••  Union  El.  R.  Co.  v.  Nixon,  199 
111.  236.   85   NE  814. 

10.  sussman  v.  Porter,  137  Fed. 
161;  Union  BI.  R»  Co.  v.  Nixon.  199 
111.  236,  tS  NB  314  [aff  99  III.  A. 
692]. 


11.  Cal. — Spence  v.  Harvey,  22 
Cal.   886.   83   AmD  <9. 

Ind. — Elkhart  County  Lodge  v. 
Crary,   98   Ind.   238,   49  AmR  746. 

Kan. — Woodman  v.  Innes,  47  Kan. 
26,   27   P  125.  27  AmSR  274. 

Mich. — Benson  v.  Bawden,  149 
Mich.  684.  118  NW  20.  13  LRANS 
721. 

N.  C. — ^EMwarda  v.  Ooldsboro,  141 
N.  C.  60,  68  SB  662,  4  LRANS  689, 
8  AnnCas  479. 

OkL — ^Whitaker  v.  Sapulpa  First 
Nat.  Bank.  166  P  1176;  Davis  v. 
Janeway,  166  P  241;  Hare  v.  Phaup, 
23  Okl.  676,  101  P  1060,  138  AmSR 
862. 

But  see  Bush  y.  Russell,  180  Ala. 
690,  61  S  873  (sustaining  the  con- 
tract where  It  did  not  appear  that 
Improper  acts  were  contemplated). 

[a]  ninstratloBa. — (1^  A  contract 
to  pay  for  services  rendered  and  ex- 
penses incurred  in  procuring  the  es- 
tablishment of  a  post  office  at  a  cer- 
tain place  In  the  town,  the  payments 
to  continue  so  long  as  the  post  of- 
fice shall  be  there  maintained,  not 
to  exceed  ten  years.  Hare  v.  Phaup, 
23  Okl.  576.  101  P  1050,  138  AmSR 
852.  (2)  An  agreement  by  a  third- 
class  postmaster  to  remove  the  post 
office  to  a  particular  building,  and 
to  maintain  it  there  for  his  term,  in 
consideration  of  receiving  fixtures 
for  the  post  office,  Benson  v.  Baw- 
den, 149  Mich.  684,  113  NW  20,  13 
LRANS  721.  (3)  An  agreement  made 
by  a  postmaster  before  his  commis- 
sion was  Issued  to  remove  his  post 
office  to  a  certain  building  and  to 
continue  It  there  so  long  as  he 
should  hold  office.  Spence  v.  Har- 
vey,  22  Cal.  836,   83   AmD  69, 

la.  Beal  V.  Polhemus,  67  Mich. 
180.  34  NW  532  (holding  an  agree- 
ment to  pay  a  certain  amount  on 
condition  that  the  payee  erect  a 
building  and  secure  the  location  of 
the  post  office  therein  not  to  be  Il- 
legal If  no  undue  influence  was  used 
on  the  public  officials  having  the  se- 
lection of  the  location  of  the  post 
office).  I 

13.  tr.  8.— Currier  ▼.  U.  S.,  184 
Fed.  700,  106  CCA  654. 

Colo. — Feamley  v.  De  Malnvllle,  6 
Colo.  A.   441,   39   P  73. 

Conn. — ^Townsend  v.  Hoyle,  20 
Conn.  1;  Blull  v.  Talcot,  2  Root  119, 
1  AmD  82. 

111. — ^Thompson  v.  Mercer  County, 
40  111.  879:  Carpenter  v.  Mather,  4 
111.  874.  But  see  Randolph  County 
V.  Jones,  1  111.  237  (holding  agree- 
ment void  on  the  ground  that  It 
was  a  payment  for  the  performance 
of  an  official  duty  Imposed  by  law). 

Ind. — Stilson  y.  Lawrence  County, 
52  Ind.  213;  State  v.  Johnson,  52  Ind. 
197. 

Iowa.-7-Wlsner  v.  McBride,  '49 
Iowa  220. 

Kan. — Electric  Plaster  Co.  v.  Blue 
Rapids  City  Tp.,  77  Kan.  580,  96  P 
68. 

Miss. — Odlneal  v.  Barry.  24  Miss.  9. 

N.   H. — Qeorge  v.   Harris,   4   N.   U. 


638,  17  AmD  446. 

N.  T.— Marsh  v.  Chamberlain,  2 
Lans.  287. 

N.  C. — CTharlotte  Tp.  v.  Piedmont 
Realty  Co..  134  N.  C.  41,  46  SE  728. 
But  see  Edwards  v.  Goldsboro,  141 
N.  C.  60,  53  SB  652,  4  LRANS  689,  8 
AnnCas  479  (holding  that  a  con- 
tract between  a  city  and  the  owners 
of  property  therein  to  locate  certain 
publio  buildings  near  their  property 
In  consideration  of  certain  payments 
to  be  made  by  them  to  the  city  was 
lllearal,  as  In  violation  of  Revlsal 
[19061  i  2916,  declaratory  of  the  com- 
mon law  requiring  municipal  officers 
to  use  the  public  property  as  the  In- 
terests of  the  municipality  may  re- 
quire). 

Oh. — Hassenzahl  v.  Bevlns.  24  Oh. 
Clr.  Ct.  173. 

Okl. — Cherry  v.  City  SUte  Bank, 
169  P  253;  Davis  v.  Choctaw  County, 
168   P  294. 

Vt. — State  Treasurer  v.  Cross,  9 
Vt.   289,  81  AmD  626. 

Wash. — Island  County  v.  Bab- 
cock.   17  Wash.   438,  60  P  64. 

[a]  "Tb»  VBltdlto  of  thajpartlaii^ 
lar  eoBtraot  will  depend  of  course 
upon  whether  It  has  the  evil  tend- 
ency to  influence  the  officer  in  the 
discharge  of  his  public  duty  by 
trammelling  his  judgment  In  matters 
about  which  he  should  be  left  free 
to  act  as  the  public  Interest  alone 
mar  dictate  or  require.  This  Is  the 
vitiating  element  and  If  the  agrree- 
ment  has  that  tendency  in  the  eye 
of  the  law.  It  makes  no  difference 
what  Is  the  actual  motive  in  the 
particular  instance  or  how  pure  it 
may  be."  Edwards  v.  (Goldsboro, 
141  N.  a.  60.  66,  58  BE  652,  4  LRANS 
589.   8   AnnCas   479. 

[b]  XUnatratloBS. — (1)  Where  the 
location  of  the  post  office  was  left 
to  the  officials  of  the  United  States, 
an   agreement  among  property  own- 


ers to  pay  to  the  owner  of  the  build*- 
ing  In  which  they  desired  the  post 
ofnoe   to   be   located  a  monthly   sum 


In  consideration  of  his  offering  the 
building  to  the  government  for  a 
post  office  at  ».nomlnaI  rent  was  not 
IllegaL  Feamley  v.  De  Malnvllle,  6 
Colo.  A.  441,  89  P  73.  (2)  A  con- 
tract to  furnish  a  free  site  for  a 
county  courthouse  In  consideration 
of  Its  being  built  thereon  is  not 
void.  Island  County  v.  Babcock,  17 
Wash.  438.  50  P  64.  (3)  Where  pub- 
lic necessity  required  a  building  by 
a  town  of  a  bridge  of  sufficient 
strength  to  permit  street  cars  to 
cross  It,  and  a  corporation  owning 
suburban  property  which  would  be 
rendered  accessible  If  the  bridge 
was  built  and  the  car  line  extended 
agreed  with  the  town  that  If  It 
would  erect  a  strong  and  substantial 
bridge  It  would  defray  a  portion  of 
the  expense  the  contract  was  not  un- 
enforceable. Charlotte  Tp.  v.  Pied- 
mont Realty  C!o.,  134  N.  C,  41,  46 
SB  728.  (4)  An  agreement  by  the 
owners  of  property  fronting  on  a 
proposed  street  to  pay  the  damages 


438     [13  C.  J.] 


CONTBACTS 


[§§  373-375 


valid;**  and  it  has  beea  held  that  a  Bubseription  to 
a  public  library  bnildiog,  whereby  a  board  of  edu- 
cation  is  indneed  to  submit  the  question  of  erecting 
such  a  building  to  a  vote,  is  not  void  as  against 
public  policy.^* 

[$  374]  (h)  Interference  with  Elections.  Agree* 
ments  vhich  are  particularly  obnoxious  to  the 
courts  as  being  contrary  to  public  policy  are  all 
those  which  tend  to  impair  the  integrity  of  public 
elections.'"  The  law  therefore  condemns  as  illegal, 
not  only  agreements  to  bribe  a  voter  directly  or  in- 
directly/' but  also  those  which  in  any  way  tend  to 
enrtail  a  free  exercise  of  the  elective  franchise,  as 
for  example  a  promise  in  consideration  of  the 
promisee  procuring  the  nomination  of  the  promisor'* 
or  his  election;"  a  promise  in  consideration  of  an- 
other's withdrawing  himself  as  a  candidate;^  or  an 
agreement  to  pay  money  in  consideration  of  aban- 
doning a  petition  against  the  return  of  a  member 
for  bribery.^  A  bet  on  the  result  of  an  election  is 
illegal,  even  in  the  absence  of  a  statutory  provi- 
sion." Under  this  head  may  also  be  classed  con- 
tracts by  which  one  agrees  for  money  or  for  per- 
sonal profit  to  use  his  efforts  and  influence  to  in- 
duce a  majority  of  the  voters  to  vote  for  any  propo- 


asseBsed  for  openliifr  the  street  Is 
valid.   Towna«nd  y.  Hoylo,  20  Conn.  1. 

14.  Meddls  v.  Louisville  Park 
Comrs.,   42   SW  98,  19  KyL  817. 

18.  Kansas  City  School  Dlst.  v. 
Sheldley,  138  Mo.  672,  40  SW  666,  60 
AmSR  576,  37  LRA  406. 

le.  Gal.— Martin  v.  Wade,  37  Cal. 
168. 

111. — Glllett  v.  liOKan  County.  67 
111.  266:  Uness  v.  Hesln?,  44  111.  lis, 
92  AmD  168. 

Kan. — Stout  v.  Ennls,  28  Kan.  706; 
Burden  Bank  v.  Phelps,  6  Kan.  A. 
686.    48    P    938. 

Ky. — Martin  v.  Francis.  17S  Ky. 
629,  191  SW  259;  Wamock  V.  Loran, 
10  Ky.   Oo.   226. 

La. — Schneider  v.  Local  Union  No. 
60  tr.  A.  J.  P..  etc.,  116  La.  270,  40 
S  700.  114  AmSR  649,  5  LRANS  891, 
7  AnnCas  868. 

Md. — Wroth  v.  Johnson,  4  Harr.  & 
M.   284. 

Mo. — ^Keating'  v.  Hyde,  23  Mo.  A. 
566.  See  Ward  v.  Hartley,  178  Mo, 
136,    77   SW  802. 

Nev. — Gaston  v.  Drake,  ^14  Nev. 
176^  38  AmR  648. 

N.  J. — Swayio  V.  Hull,  8  N.  J.  L. 
64,   14   AmD   399. 

N.  Y.— Foley  V.  Spelr,  100  N.  T. 
662,  8  NE:  477;  Robinson  v.  Kalb- 
flelsch,  6  Thomps.  &  C.  212;  Jackson 
V.  Walker,  6  Hill  27  [art  7  HIU  3871. 

N.  C— Duke  V.  Asbee,  38  N.  C.  112. 

Oh.— Miller  v.  Glockner,  21  Oh. 
Clr.  Ct.  N.  S.  191,  1  Oh.  A.  149. 

Pa.— Ham  v.   Smith,   87   Pa.   63. 

Tenn. — Whitman  v.  Ewln,  (Ch.  A.) 
39   SW   742. 

Tex. — Roby  V.   Carter.  6  Tex.   Civ. 

A.  296,    26    SW   726. 

Vt.— Nichols  V.  Mudgrett,  32  Vt. 
646. 

Wash. — Stirtan  -v^-  Blethen,  79 
Wash.  10.  139  P  618,  61  LRANS  623. 

Eng, — Simpson  v.  Teend,  L.  R.  4 
Q.    B.    626;    Cooper   v.    Slade,    6    K    ft 

B.  447,  88  ECL  447,  119  Reprint  932; 
Allen  V.  Hearn,  1  T.  R.  66,  99  Re- 
print 969.  12  ERC  386.  See  Osborn 
V.  Amalgamated  Soc.  of  R.  Servants, 
ri909]  1  Ch.  163  [aff  [1910]  A.  C. 
87.  1  BRC  56]  (holding  by-law  of 
trade  union  aimed  to  raise  fund  to 
secure  parliamentary  representation 
void). 

See  Parslow  v.  Cochrane,  4  N.  W. 
Terr.    312    (construing   statute). 

"Every  voter  is  bound  to  use  his 
Influence  to  promote  the  public  good 
according  to  his  own  honest  opin- 
ions and  convictions  of  duty.  If  for 
money  or  other  personal  profit,  he 
agrees  to  exert  his  influence  against 
what  he  believes  to  be  for  the  public 


good,  he  is  corrupt,  and  the  agree- 
ment void."  Nichols  v.  Mudgett,  32 
Vt  646.  649. 

[a]  AgvIleatloaL  at  mla^-A  secret 
contract,  wKereby  defendant  em- 
ployed plaintiff  as  his  agent  to  In- 
stitute a  movement  for  the  recall  of 
certain  municipal  ofllcers,  defendant 
agreeing  to  fmance  the  movement 
and  pay  all  the  expenses,  was  void 
as  contrary  to  public  policy.  Stir- 
tan  V.  Blethen.  79  Wash.  10,  189  P 
618.  61  LRANS  623. 

17.  Gaston-  v.  Drake,  14  Nev.  176, 
3S  AmR  648;  Swayze  v.  Hull,  8  N. 
J.  L.  64,  14  AmD  399:  Roby  v.  Car- 
ter, 6  Tex.  Civ.  A.  296,  26  SW  726; 
Nichols  V.  Mudgett,  32  Vt.  546.  See 
Mottashed  v.  Read.  23  IT.  C.  Q.  B. 
4S«  (construing  statute). 

[a]  Xndlzaot  srlliMT. — (1)  A  prom- 
ise to  a  voter  to  pay  his  traveling 
expenses  or  to  remunerate  him  for 
his  loss  of  time  is  Illegal  and  void. 
Simpson  V.  Yeend,  L.  R.  4  Q.  B.  626; 
Cooper  V.  Slade,  6  E.  &  B.  447.  88 
ECL  447,  119  Reprint  932.  (2)  And 
the  same  Is  true  of  an  agreement  to 
furnish  liquor,  refreshments,  or 
other  like  entertainment  to  Influence 
voters.  Jackson  v.  Walker,  6  Hill 
(N.  T.)  27  [aft  7  Hill  387];  Duke  v. 
Asbee,   38   N.  C.   112. 

18.  Llness  v.  Hesing,  44  III.  118, 
92  AmD  153;  Keating  v.  Hyde,  23 
Mo.  A.  666. 

19.  Madere  v.  Ory,  6  La.  A.  (Or- 
leans) 188;  Swayze  v.  Hull,  8  N.  J. 
li.  64,  14  AmD  399;  Foley  v.  Spelr, 
100  N.  Y.  552,  3  NE  477;  Ham  v. 
Smith.  87  Pa.  63. 

80.  Martin  v.  Francis,  173  Ky.  529, 
191  SW  269;  Madere  v.  Ory,  6  La.  A. 
(Orleans)  188;  Robinson  v.  Kalb- 
flelBCh,  S  Thomps.  &  C.  (N.  T.)  212; 
Ham  V.  Smith,  87  Pa.  63. 

21,  Coppock  v.  Bower,  4  M.  &  W. 
361.   150   Reprint  1468. 

93.  111.— Gregory  v.  King,  68  111. 
169,  11  AmR  56;   Guyman  v.  Burlln- 

?ame.   36    111.    201;    Gordon   v.   Casey. 
3    III.    70;    Lockhart   v.    Hulllnger,    2 
III.  A.  465. 

Md. — Wroth  v.  Johnson,  4  Harr.  & 
M.  284. 

N.  T. — ViBCher  v.  Tates,  11  Johns. 
23   (rev  on  other  grounds  12  Johns. 

Pa. — McAllister  v.  HofFman,  16 
Serg.  &  R.  147,  16  AmD  556. 

Eng. — Allen  v.  Hearn,  1  T.  R.  66, 
99  Reprint  969,   12  ERC  386, 

See   Gaming   [_20  Cyc   926]. 

[a]  ninatralaon. — A  bet  made  In 
one  state  on  the  result  of  a  presi- 
dential election  In  another.    Gregory 


aition  submitted  to  the  vote  of  the  people,  as  the 
change  of  a  county  seat,  a  subscription  of  a  city  or 
county  in  aid  of  a  railroad,  etc.,  or  to  vote  in  a 
particular  way  at  such  an  election."  There  is 
nothing  illegal,  however,  in  an  agreement  to  pay 
for  the  open  advocacy  of  the  election  of  a  candi- 
date for  office  or  for  legitimate  political  work,** 
or  for  work  and  labor,  as  in  puttingi  up  a  tent  in. 
which  to  hold  political  meetings,  and  similar  ex- 
penses." Contracts  for.  the  sale  of  the  inHnenoe 
of  a  newspaper,  however,  have  not  been  sustained.^ 

Btatntory  prorisions.  In  some  jurisdictions  there 
are  statutes  which  expressly  prohibit  certain  eon- 
tracts  in  regard  to  elections,  and  of  coarse  con- 
tracts in  violation  thereof  are  illegal.*' 

[$  375]  (i)  Securing  Appointment  or  Basicna- 
tion  of  O&cet  and  Traffic  in  Offices— aa.  Inflnendng 
Appointmmt  or  Besignation.  It  is  to  the  interest 
of  the  state  that  all  places  of  public  trust  should 
be  filled  by  men  of  capacity  and  integrity,  and  that 
the  appointing  power  should  be  shielded  from  in- 
fiuences  which  may  prevent  the  best  selection; 
hence  the  law  annuls  every  contract  for  procuring 
the  appointment  or  election  of  any  person  to  an 
office,^  or  for  procuring  his  resignation  from  an 

V.  Klng^SS  111.  169.  11  AmR  56. 

as.  Wilcox  V.  Puryear.  12  KyL 
668: -Dean- V.  CTlark.  80  Hun  80.  30 
NTS  46;  King  v.  Raleigh,  etc.,  R.  Co.. 
147  N.  C.  263.  266,  60  SB  1183.  12$ 
AmSR  546,   16  AnnCas  40  Celt  CycJ. 

[a]  £ooatioa  of  pazk.— A  contract 
for  the  sale  of  land  dependent  on 
the  result  of  an  election  on  the  ques- 
tion of  locating  a  public  park  Is  void, 
the  result  of  the  election  being  an 
essential  part  of  the  consideration. 
Merchants'  Sav.,  etc  CD.  v.  Good- 
rich,  75  111.   654. 

a*.  Lewis  v.  Harris  Trust,  etc.. 
Bank,  188  111.  A.  644:  Keating  v. 
Hyde,  28  Mo.  A.  655;  Smith  v.  Bab- 
cock,  3  App.  Dlv.  6,  37  NTS  965; 
Slzer  v.  Daniels,  66  Barb.  (N.  Y.) 
426;  Murphy  v.  English,  64  HowPr 
(N.  Y.)  362.  But  see  Whitman  v. 
Ewln.  (Tenn.  Ch.  A.)  39  SW^  742 
(holding  a  contract  to  pay  for  po- 
litical work  consisting  of  speaking 
and  organization  void). 

35.  Hurley  v.  Van  Warner,  28 
Barb.    (N.  yV)   109. 

36.  King  V.  Raleigh,  etc  R.  Cc 
147  N.  C.  263,  60  SE  1138.  126  Am 
SR  646,  15  AnnCas  40;  Miller  v. 
Glockner,  21  Oh.  Clr.  Ct  N.  S.  191. 
1  Oh.  A.  149;  Livingston  v.  Page.  74 
Vt  356,  62  A  965.  93  AmSR  901,  69 
LRA  836. 

[a]  lUiutratioii.— A  contract  pro- 
viding for  the  editorial  neutrality  of 
a  newspaper,  relating  to  a  policy  to 
be  voted  on  at  a  public  election,  U 
void  aa  being  against  public  policy. 
Miller  v.  Glockner,  21  Oh.  Clr.  Ct  N. 

5.  191,  1  Oh.  A.   149. 

37.  See  statutory  provlaions:  and 
Foley  v.  Spelr,  100  N.  T.  662,-  3  NE 
477;    Smith   v.    Babcock,    3   App.  Div. 

6.  37  NYS  965;  Sixer  v.  Daniels.  66 
Barb.  (N.  Y.)  426;  Hurley  v.  Van 
Wagner,     28     Barb.      (N.     Y.i     109; 


Y.)  362;  Jackson  v.  Walker,  5  HIU 
(N.  Y.)  27  [aff  7  HIU  8871;  Wllkes- 
Barre  v.  Rockafellow,  171  Pa.  177, 
33  A  269.  60  AmSR  796,  SO  LRA  393; 
Ham  v.  Smith,  87  Pa.  63;  Howard  v. 
Jacoby,  3  Pa.  Co.  436:  Dansereau  v. 
St  Louis,  18  (Tan.  S.  C.  687;  Parslow 
V.  Cochrane,  4  Terr.  L.  312. 

[a]  BoRllali  ■tatntM.^-See  Rib- 
bans  V.  Crickett,  1  B.  &  P.  264.  126 
Reprint  896;  Ward  v.  Najiney.  3  C 
&  P.  399,  14  ECL  630;  Richardson  v. 
Webster,  3  C.  &  P.  128.  14  EC^  486. 

38.  tj.  S. — Meguire  v.  Corwlnet 
101  U.  S.  108,  26  L.  ed.  899  [aff  10  D. 
C.  81]. 

Ala. — Robertson  v.  Robinson.  6S 
Ala.  610,   39  AmR  47. 


For  laMr  eaaaa,  davelopmeata  and  ehaiicea  in  the  law  see  cumulative  Annotations,  sanM  title,  page  and  note  number. 
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office.**  So  an  agreement  to  divide  the  fees  of 
an  office  with  the  person  who  has  the  power  of 
appointment  is  invalid."  So  also  is  an  agree- 
ment to  share  the  fees  with  another  in  considera- 
tion of  aid  in  obtaining  the  office,'^  or  in  oonsidera<- 
tion  of  the  withdrawal  of  a  rival  applicant;''  or  an 
agreement  to  permit  third  persons  to  select  the 
officer's  deputies  and  to  receive  the  fees,^  or  to 
accept  less  than  the  compensation  allowed  by  law;*^ 
or  an  agreement  to  tarn  the  fees  of  the  office  over 
to  a  partnership,  of  which  the  officer  is  a  meniber, 
in  consideration  that  the  other  partners  will  pro- 
cure his  appointment."    Farther,  an  agreement  by 

Ark. — Edwards  v.  Handle,  63  Ark. 
118.  S8  SW  843,  SS  AmSR  108.  8« 
LRA   174. 

Cal.— Martin  ▼.  Wade.  87  Cal.  1«8. 

Dal. — Stroud  T.   Smith.   9  Del.  448. 

III. — Lineas  v.  Hestns,  44  III.  118, 
»i  AmD  168. 

Ind. — Johnson  County  ▼.  UulUken, 
7  Blackf.  801. 

Kan. — Stout  y.  Ennls.  28  Kan.  706; 
Haas  T.  Fanlon.  8  Kan.  601. 

Ky. — Outon  v.  Rodes,  3  A.  K. 
Marsh.  432.  18  AmD  193;  Holland  v. 
Vallandlneham,  7  Ky.  Op.  3. 

L.a. — Schneider  v.  Local  Union  No. 
«0  U.  A.  J.  P.,  etc.,  118  La.  270,  40 
S  700.  114  AmSR  549,  5  LRAN8  891, 
7  AnnCaa  868;  Faurie  v.  Uortn,  4 
Mart.  89,  6  AmD  701. 

Me. — Oroton  v.  Waldoborouarbi  11 
Me.  806.  26  AmD  B80. 

Nev. — Oaston  v.  Drake,  14  N4v. 
176.  83  AmR  548. 

N.  H.— Carleton  y.  Whltcher,  6  N. 
H.  196. 

N.  T.— Gray  y.  Hook,  4  N.  T.  449; 
Hager  y.  Catftn,  18  Hun  448;  Mott  v. 
Bobbins,  1  HiU  21,  87  AmD  286. 

N.  G— Basket  v.  Moss,  115  N.  C 
448.  20  SB  788,  44  AmSR  468,  48 
L.RA   842. 

Pa. — ^Hunter  v.  Nolf.  71  Pa.  288; 
Fllson  V.  Hiraes,  6  Fa.  4B2,  47  AmD 
422;  Sallade  v.  Schuylkill  County,  19 
Pa.  Super.  191. 

Tex. — McCall  y.  Whaley,.  62  Tax. 
Civ.  A.  646,  115  avr  6S8. 

Vt. — ^Nichols  V.  Mudsett  88  Vt. 
646. 

Wis. — Morse  y.  Ryan,  26  VCls.  866. 

Elns. — Waldo  y.  Martin,  4  B.  &  C. 
Sl».  10  ECL  597.  107  Reprint  1078; 
Hopkins  y.  Prescott,  4  a  B.  678,  66 
ECLt  678,  186  Reprint  634;  Oraama  v. 
Wroushton,  32  BnsrLftBq  669;  Oar- 
forth  V.  fVauon,  1  H.  BL  827,  126 
Reprint  193;  Parsons  y.  Thompoon, 
1  H.  BL  322,  126  Reprint  190;  Plck- 
•j-d  y.  Bonner,  1  Poake  N.  P.  881; 
L.aw  y.  Law,  8  P.  Wms.  391,  24  Re- 
print 1114;  Clarke  y.  Harvey,  1 
St&rk.  92,  2  BCL  44;  Hartwell  T. 
Hartwell,  4  Ves.  Jr.  811,  81  Reprint 
420. 

[a]  AvpolatBuat  ••  pwrtmaatsr. 
— <  1  >  An  agreement  for  a  sale  of  the 
fixtures  of  a  <po8t  ofllce  In  which  the 
seller  who  Is  than  postmaster  a«rrees 
to  resign  and  to  use  his  Influence  to 
secure  the  appointment  of  the  buyer 
to  the  office  Is  lUeKal  and  yoid.  Bd- 
wards  y.  Randle.  68  Ark.  318,  88 
8W  843.  58  AmSR  108,  86  LRA  174. 
(2)  A  contract  of  sale  of  a  stock  of 
Koods  In  consideration  that  seller 
-will  secure  the  buyer's  appointment 
as  postmaster  is  void.  Harris  v. 
Chamberlain,.  126  Mich.  280.  85  NW 
728.  (S)  A  promise  to  secure  the  re- 
moval of  a  post  ofllce  and  the  ap- 
pointment of  a  certain  person  as 
r>stnriaster  Is  void.  Fllson  v.  Hlmes, 
Pa.  452.  47  AmD  422. 

as.  'Cal. — ^Ftorbes  v.  McDonald,  54 
Cal.   98. 

Ky. — ^Eversole  v.  HolUday,  131  Ky. 
302.  114  SW^  1196. 

N.  C. — Basket  y.  Moss.  116  N.  C. 
448.  20  SB  738,  44  AmSR  463,  48 
LRA  842. 

R.  I. — ^Eddy  v.  Ckpron,  4  R.  I.  894, 
67  AmD   641. 

Tex. — MoCall  v.  Whaley,  62  Tex. 
Civ.   A.   646.   116   SW  658. 

Vt. — Meacham   y.  Dow.  82  Vt.  721. 

Eng. — Parsons  v.  Thompson,   1   H. 


a  member  of  a  partnership,  on  his  being  elected  to 
a  pablio  office,  to  pay  into  partnership  fands  aU 
salaries  and  commissions  derived  from  the  office  is 
against  public  policy."  So  where  a  public  officer 
is  also  a  private  employee,  his  agreement  to  give 
his  private  employer  the  fees  of  his  office  is  void.*^ 
[i  376]  bb.  Trafflc  in  Oflces.  In  England  con- 
tracts for  the  sale  of  certain  public  offices  were 
recognized  as  legal.**  In  the  sixteenth  and  eigh- 
teenth centaries,  however,  statutes  were  passed 
which  expressly  prohibited. traffic  in  a  laige  class  of 
offices.**  And  it  has  even  been  said  that  in  the 
absence  of  a  statutory  provision  contracts  for  the 


Bl.  322,  126  Reprint  190. 

Ont. — Ryan  v.  Wllloushby,  27  Ont, 
A.  136. 

[a]  Vhs  ofto«c*B  real  motiva  for 
reslrwliig  Is  Immaterial.  Eiddy  v. 
Capron,  4  R.  I.  894,  67  AmD  641. 

M.  Conn.— Da  Forest  v.  Bralnerd, 
8  Day  528. 

Dak. — Waldron  v.  Evans,  1  Dak. 
11.  46  NW  607. 

Ga. — Grant  y.  McLester,  8  Oa.  553. 

Ind.— Hall   v.   Oavltt.    18    Ind.    390. 

N.  T. — Becker  y.  Ten  Eyck,  6  Paige 
68. 

31.  Mesulra  v.  Corwine,  101  U.  S. 
108,  26  L.  ed.  899;  Oaston  v.  Drake, 
14  Nev.  176,  33  AmR  648;  Oray  y. 
Hook,  4  N.  T.  449. 

ia]  AypoiataMat  to  salable  oUa*. 
t  a  covenant  Is  entered  Into  that, 
if  plalntlfF  will  procure  defendant  to 
l>e  appointed  to  an  office,  he  will  pay 
to  plaintiff  a  share  of  the  emolu- 
ments, and  this  is  without  the 
knowledge  of  the  person  who  has  the 
right  of  appointing  to  the  office.  It 
is  such  a  fraud  on  the  latter  as  will 
avoid  the  covenant,  whether  the  of- 
fice is  lawfully  salable  or  not.  Waldo 
v.  Martin.  4  B.  &  C.  319,  10  ECL  697, 
107  Reprint  1078. 

38.  Martin  y.  Wade,  87  Cal.  168; 
Glover  v.  Taylor,  38  La.  Ann.  684; 
Oray  v.  Hook,  4  N.  T.  449;  Hunter 
V.  Nolf.  71  Pa.  282. 

83.  Willis  V.  Weatherford  Com- 
press Co.,  (Tex.  Clv.  A.)  66  SW  472. 

84.  U.  S.— Miller  V.  U.  S.,  102  Fed. 
418. 

Ind. — Johnson  County  v.  Mulllkin, 
7  Blackf.  301. 

Ky. — Montgomery  County  Ct.  v. 
MltcheU.  5  KyL  249. 

La. — Faurie  y.  Morin,  4  Mart.  89, 
6  AmD  701.  V 

Me. — Oroton  v.  Waldobot«agh.  11 
Me.  866,  26  AmD  630. 

Nebr. — Oallaher  v.  .  liinooln,  68 
Nebr.  839.  88  NW  605. 

Pa. — Pittsburg  v.  GotAom,  280  Pa. 
212,  79  A  605  (holding  that,  where 
the  comi>enBatlon  of  a  tax  collector 
in  a  city  of  the  second  class  is  fixed 
at  a  per  centum  on  his  collections 
by  the  city  oouncil  under  authority 
exclusively  given  them,  the  mayor 
cannot  require  a  parson  whom  ha  pro- 
poses to  appoint  collector  to  contract 
to  accept  a  fixed  sum  Instead  of  a 
per  centum  so  as  to  reduce  his  com- 
pensation below  what  he  would 
otherwise  be  entitled  to,  such  con- 
tract being  contrary  to  the  poltoy  of 
the  law  In  view  of  the  constitutional 
provision  prohibiting  an  ofllcer  from 
contributing  money  or  other  valuable 
things    to   secure   his    appointment). 

See  also  Infra  |  878. 

[a]  ■easott  for  rale.— In  holding 
an  agreement  made  by  an  assistant 
inspector  of  steam  vessels  with  the 
secretary  of  the  treasury  to  accept 
a  less  salary  than  was  (provided  for 
the  ofllce  by  the  federal  statntes 
void  the  court  said:  "Any  bargain 
whereby.  In  advance  of  his  appoint- 
ment to  an  office  with  a  salary  fixed 
by  legislative  authority,  the  ap- 
pointee attempts  to  agree  with  the 
individual  making  the  appointment 
that  he  will  waive  all  salary  or  ac- 
cept something  less  than  the  statu- 
tory sum.  Is  contrary  to  public  pol- 
icy, and  should  not  be  tolerated  by 
the  courts.  It  is  to  be  assumed  that 
congress   fixes   the   salary   with   due 


regard  to  the  work  to  be  performed, 
and  the  grade  of  man  that  such  sal- 
ary may  secure.  It  would  lead  to 
the  grossest  abuses  if  a  candidate 
and  the  executive  officer  who  selects 
him  may  combine  together  so  as  en- 
tirely to  exclude  from  consideration 
the  whole  class  of  men  who  are  will- 
ing to  take  the  office  on  the  salary 
congress  has  fixed,  but  will  not  oome 
for  less.  And.  if  poiblio  policy  pro- 
hibit such  a  bargain  In  advance,  it 
would  seem  that  a  court  should  be 
astute  not  to  give  effect  to  such  il- 
legal contract  by  indirection,  as  by 
spelling  out  a  waiver  or  estoppeL" 
MlUer  y.  U.  S.,  108  Fed.  413.  415/ 

[b]  amasinewl  htlUL  rsHfl  tin 
•vreement  of  a  branch  principal  in 
the  public  schools  not  to  claim  any 
increased  compensation  if  allowed  to 
remain  in  charge  of  a  s<^ool  after 
an  Increase  in  its  classes  entitling 
her  to  an  increase  in  compensation 
la  not  an  agreement  against  publlq 
policy.  Brown  y.  New  York  Bd.  or 
Education,  70  Misc.  399,  128  NTS  16. 

SB.  Wlshek  v.  Hammond,  10  N.  D. 
78,  84  NW  587  (holding  snoh  a  trans- 
action prohibited  by  Rev.  <3odes 
118991.  ii  6911,  6918,  making  it  un- 
lawful for  any  person  to  give,  or  to 
offer  to  give,  or  to  ask  or  to  receive, 
any  reward  or  gratuity  in  considera- 
tion that  he  himself  or  any  other 
person  shall  be  ajipointed  to  any  pub- 
lic office). 

86.  Santleben  v.  Froboese.  17  Tex. 
Civ.  A.  626.  48  SW  571.  But  see 
Thurston  v.  Fairman,  9  Hun  (N.  T.) 
684  (where  an  agreement  between 
partners  that  all  salaries,  perqui- 
sites, and  earnings  received  by  either 
partner  from  his  employment  as  a 
public  officer  should  as  soon  as  re- 
ceived be  rpaid  into  the  funds  of  the 
firm  as  firm  property  was  held  not 
to  be  against  public  policy). 

■7.  Bailey  v.  Sibley  Quarry  Co„ 
166  Mich.  891,  129  NW  if. 

aSL  Harrington  v.  Kloprogge,  S 
Chit  476,  18  BCL  744;  Oodbolt^s  Case, 
4  Leon.  88,  74  Reprint  710;  Ellis  v. 
Ruddle,  8  Lev.  161.  83  Reprint  498; 
Hartwell  y.  Hartwell.  4  Ves.  Jr.  811, 
81  Reprint  420;  Aston  y..Owlnnell.  8 
T.  *  J.  136.  148  Reprint  1126.  But 
see  Waldo  v.  Martin,  4  B.  &  C.  319. 
10  ECL  697.  107  Reprint  1078,  2  C. 
ftp.  1,  13  ECL  417  (holding  a  par- 
ticular agreement  fraudulent  as  to 
the  person  having  the  gift  of  office). 

[a]  Piedfs  of  comml— ton  ia 
anny. — ^Although  a  commissioned  of- 
ficer may  legally  sell  his  oommlsslon. 
still  he  cannot  make  a  valid  pledge 
of  the  instrument  which  shows  his 
appointment.  Collyer  v.  Fallon, 
Turn,  ft  R.  469,  12  BngCh  459,  87 
Reprint  1177. 

38.  See  5  ft  6  Edw.  VI  c  16  if  1-4; 
49  Geo.  Ill  c  126   If   1,   3.  8,  9. 

[a]  Offloes  wtthla  statute.— The 
following  classes  of  offices  have  bean 
held  to  come  within  these  statutes: 
(1)  Chancellorship  of  a.  diocese. 
Trevor's  Case,  12  Coke  78,  77  Reprint 
1366.  (2)  Archdeacon's  re^lster- 
ship.  Woodward  v.  Foxe,  3  Lev.  289, 
83  Reprint  694.  (3)  Supervlsorship 
of  excise.  Law  v.  Law,  3  P.  Wms. 
391,  24  Reprint  1114.  (4)  Commission 
in  the  marines.  Morris  v.  McCul- 
lock,  Ambl.  482.  27  Reprint  289.  (5) 
Subdistributor  of  stamps  and  col- 
lector of  assessed  taxes.    Hopkins  v. 
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sale  of  pabUc  offioes  which  affect  intimately  pablie 
affairs,  or  the  administration  of  public  justice, 
would  be  illegal  as  against  public  policy.^  in  the 
United  States  it  is  held  that  agreements  for  the 
sale  of  public  offices,**  or  for  the  exchange  u£  such 
of&ces,"  is  invalid.  So  an  agreement  by  an  ap- 
pointive officer  that  he  will  not  exercise  his  duties 
is  void,^  as  is  an  agreement  that  he  will  appoint 
such  deputies  as  may  be  named  by  another.  So 
likewise  is  an  agreement  by  a  candidate  for  a  public 
office  to  appoint  a  certain  person  as  his  deputy 
if  he  is  elected;"  an  agreement  by  an  officer  with 
his  deputy  that  the  term  of  office  of  the  deputy 
shall  continue  as  long  as  his  own;*"  an  agreement 
by  a  public  officer  to  pay  another  for  performing 
the  duties  of  his  office  for  him;*'  or  an  agreement 
to  divide  the  fees  of  public  office  with  another,** 

Yrescott,  4  C.  B.  578,  66  BCL,  678, 
136  Reprint  634.  (6)  CommlsBion  In 
E<a8t  India  Comitany.  Grteme  t. 
Wroughton,'  11  Kxch.  146,  166  Re- 
print 780.  (7)  Cadetship  In  East 
India  Company.  Reg.  v.  Charretie. 
13  Q.  B.  447,  66  ECL  447,  116  Reprint 
1333.  (8)  Surveyor  of  bag'^age  of 
port  of  Liondon.  Stackpole  v.  Earle, 
i  WUa.  C.  P.  133,  95   Reprint  727. 

[b]  CMBoea  not  witbla  statate.— 
The  foHowtnK  classes  of  offices  have 
been  held  not  to  fall  within  the  stat- 
utes: (1)  Private  secretaryahlp. 
Harrinjrton  v.  Kloprogce,  2  Chit.  476, 
18  BCL  744.  (2)  (^mmlsslon  In 
army.  Hartwell  v.  Hartwell,  4  Ves. 
Jr.  811.  31  Reprint  42T).  (3)  Clerk 
to  deputy-registrar  In  prerogative 
court  of  Canterbury.  Aston  v.  Owln- 
nell,  3  Y.  &  J.  136.  148  Reprint  1126. 
(4)  Numerous  offices  held  by  one 
person;  control  of  partnership  held 
valid.  Sterry  v.  Clifton,  9  C.  B.  110, 
67  BCti  110,  137  Reprint  834.  (5) 
Office  of  bailiff  of  a  hundred.  God- 
bolt's  Case,  4  Leon.  33,  74  Reprint 
710.  (6)  Office  held  In  fee.  Bills 
V.  Ruddle,  2  Lev.  151,  83  Reprint  493. 

[c]  Ooaatmotion  of  comditloB  to 
aaalga  <%11  ottces." — A  condition  to 
assign  all  offices  Is  valid,  as  it  will 
be  taken  to  apply  only  to  such  offices 
as  are  by  law  assignable.  Harring- 
ton v.  Kloprogge,  2  Chit.  476,  18  EK5L 
744. 

40.  Card  v.  Hope,  2  B.  &  C.  661. 
*  ECL  288,  107  Reprint  629,  24  ERC 
246;  Richardson  v.  Mellish,  2  Bing. 
229,  9  ECL  657,  130  Reprint  294; 
Hopkins  V.  Prescott,  4  C.  B.  678,  66 
ECL  678.  136  Reprint  634;  Graeme  v. 
Wroughton,  32  Eng.  L.  &  Eq.  561; 
Parsons  v.  Thompson,  1  H.  Bl.  322, 
126  Reprint  190;  Blachford  v.  Pres- 
ton, 8  T.  R.-89,  101  Reprint  1282,  6 
ERC  338;  Osborne  v.  Williams,  18 
Ves.  Jr.  379,  34  Reprint  360;  Hart- 
well V.  Hartwell,  4  Ves.  Jr.  811,  81 
Reprint  420L 

41.  Ala. — ^Robertson  v.  Robinson, 
66  Ala.  610,  39  AmR  17. 

Ark. — Edwards  v.  Randle,  63  Ark. 
318,  38  SW  843,  58  AmSR  108,  36 
LRA  174;  Martin  v.  Royster,  8  Aric 
74. 

Dak. — Waldron  v.  E^r&ns,  1  Dak. 
11,  46  NW  607. 

Ga. — Grant  v.  McLester.  8  Ga.  658. 

Ind.— Hall  v.  Gavltt,  18  Ind.  390; 
Ellis  v.  State.  4  Ind.  1;  Johnson 
County  v.  Mullikin,  7  Blackf.  301. 

Ky. — Lucas  v.  Allen,  80  Ky.  681; 
Cunningham  v.  Cunningham,  18  B. 
Mon.  19,  68  AmD  718:  Baldwin  v. 
Bridges.  2  J.  J.  Marsh.  7;  Davis  t. 
Hull,  1  Lltt.  9;  Outon  v.  Rodes,  3 
A.  K.  Marsh.  432,  13  AmD  193;  Love 
V.  Buokner,  4  Bibb  506;  Lewis  v. 
Knox,  2  Bibb  463;  Montgomery 
County  Ct.  v.  Mitchell.  5  KyL  249; 
Field  V.  Chlpley,  2  KyL  269. 

Me. — Groton  v.  Waldoborough.  11 
Me.  306,   26  AmD  530. 

Mass. — Alvord  v.  ColUn,  20  Pick. 
418. 

Mich. — Engle  v.  Chlpman,  61  Mich. 
624,  16  NW  886. 


although  an  ofGieer  may  agree  with  his  deputy  that 
the  latter  shall  have  a  certain  proportion  of  the  fees 
of  the  whole  office.** 

An  agz«ein6nt  as  to  the  tenure  of  a  public  office 
made  between  persotis  equally  entitled  thereto  has 
been  upheld  on  the  principle  that  the  law  favors 
the  settlement  of  disputes.'" 

Delegation  of  public  ofSce.  Contracts  between 
third  persons  and  public  officers  have  also  been 
held  illegal  as  involving  a  general  delegation  of  the 
powers  and  authority  of  such  officers." 

[i  377]  ac.  AdminiBtratorships,  Seceiverahipfl, 
and  Other  Trust  Offioes.  The  rules  applicable  to 
contracts  relating  to  traffic  in  public  offices  apply 
also  to  offices  of  trust,  the  appointment  to  which  is 
made  by  a  court  or  a  public  officer,"  such  as 
for  example  an  administratorship"  or  a  receiver- 


N.  H.— Cardigan  v.  Page,  6  N.  H. 
182;  Carleton  v.  Whltcher,  6  N.  Hf 
196;  Meredith  v.  Ladd,  2  N.  H.  617. 

N.  C. — Haralson  v.  Dickens,  4  N.  C. 
163. 

R.  I. — Eddy  V.  Capron,  4  R.  I.  394, 
67  AmD  541, 

Vt.— Perils  V.  Adams,  23  Vt.  136; 
Thetford  v.  Hubbard,  22  Vt.  440. 

Va. — O'Rear  v.  Klger,  10  Leigh  (37 
Va.)  622:  Sailing  v.  McKlnney,  1 
Leigh  (28  Va.)  42,  19  AmD  722;  Noel 
V.  Fisher,  S  Call  (7  Va.)  216. 

W.  Va. — Stephenson  v.  Salisbury, 
63  W.  Va.  366,  44  SB  217:  White  V. 
Cook,  61  W.  Va.  201,  41  SE  410,  90 
AmSR  776,  57  LRA  417. 

Wis. — Morse  v.  Ryan,  26  Wis.  366. 

[a]  Xf  tli»  legiaiattire  liaa  antbor- 
Isad  th»  malm  ot  the  offlo*  It  la  good. 
Thetford  v.  Hubbard,  22  Vt.  440. 

[b]  TtMll  o<ntraot<— A  person  hav- 
ing a  contract  to  carry  the  United 
States  mail  Is  not  a  public  officer 
within  the  rule  prohibiting  traffic  in 
public  offices,  and  therefore  an  agree- 
ment for  the  assignment  of  a  mall 
contract  Is  not  illegal  per  se.  White- 
house  v.  Langdon,  10  N.  H.  331. 

43.     Stroud  v.  Smith,   9  Del.  448. 

43.  Burck  v.  Abbott,  22  Tex.  Civ. 
A.  216,  64   SW  314. 

44.  Burck  v.  Abbott.  22  Tei.  CiT. 
A.  216,  64   SW  314. 

46.  Conner  v.  Canter,  16  Ind.  A. 
690,  44  NB  666;  Hagar  v.  C^atlin,  18 
Hun  (N.  Y.)  448;  O'Rear  v.  Kiger, 
10  Leigh  (8'r  Va.)   622. 

46.  Horstman  v.  Adamson,  101 
Mo.   A.   119,   74   SW   898. 

47.  Schloss  V.  Hewlett,  81  Ala. 
266,  1  S  263;  Engle  v.  -Chlpman,  61 
Mich.  624.  16  NW  886;  Moore  v. 
Casslly,  16  Oh.  Clr.  C?t.  708,  9  Oh. 
Clr.   Dec.   805. 

[a]  AppoIntBisat  of  darmty. — An 
officer,  however,  has  a  right  to  ap- 
point a  deputy  or  assistant.  Price 
V.  Caperton,   1  Duv.   (Ky.)   207. 

fb)  Pajinent  of  oampenaatiOB  \ij 
pilvat*  IndlTldiuils. — It  is  held  that 
an  agreement  by  private  Individuals 
to  pay  a  private  person  for  perform- 
ing the  duties  of  a  public  officer  is 
Illegal.  Fawcett  v.  Eberly,  68  Iowa 
544.  12  NW  680. 

48.  Ala. — Robertson  v.  Robinson, 
66  Ala.  610,  39  AmR  17. 

Ky.— Campbell  v.  Ottutt,  161  Ky. 
229.  151  SW  403;  Outen  v.  Rodes.  3 
A.  K.  Marsh.  482.  13  AmD  193;  Old- 
ham V.  Hume,  4  KyL  366. 

Mass. — ^Farrar  v.  Barton,  6  Mass. 
396. 

N.  Y.^ — Deyoe  v.  Woodworth,  144 
N.  Y.  448.  89  NE  375  (aff  70  Hun 
699,  24  NYS  3731:  Deyoe  v.  Ewan,  70 
Hun  646,  24  NYS  372;  Tappan.  v., 
Brown,  9  Wend.  176;  Becker  v.  Ten 
Eyck,    6   Paige   68. 

N.  C. — Cansler  v.  Penland,  125  N. 
C  578,  34  SE  683,  48  LRA  441. 

Va. — Sailing  v.  McKlnney,  1  Leigh 
(28  Va.)   42,  19  AmD  722. 

See  Ohio  Nat.  Bank  v.  Hopkins.  8 
App,  (D.  C.)  146  (where  an  agree- 
ment by  a  notary  to  assign  one  half 
his    fees   was    held    void):    Brown    v. 


Brown,  21  Pa.  Dlst.  666  (where  the 
court  said;  "We  are  In  grave  doubt 
as  to  whether  the  agreement  .  .  . 
by  which  defendant  was  to  pay  to 
the  plaintiff  a  sum  equal  to  one- 
third  of  the  amount  received  by  the 
defendant  as  salary  as  sheriff,  less 
certain  expenses,  is  not  void  because 
against  public  policy."  The  case, 
however,  was  disposed  ot  on  other 
grounds). 

But  see  Moynihan  v.  Rockhlll. 
(Ind.  A.)  113  NE  7S4  (holding  that 
an  agreement  of  R  and  M,  owners 
of  company's  stock,  made  on  R 
being  offered  the  office  of  post- 
master, that  M  should  perform  the 
work  of  both  for  the  company,  and 
R  should  pay  M  a.  sum  equal  to  half 
his  salary  as  postmaster,  was  not  an 
assignment  of  salary  of  a  public  of- 
ficer, or  a  pooling  of  it  with  the  In- 
come of  the  company);  Shlnn  v. 
Shinn,  (W.  Va.)  88  BE  610  (holding 
that  an  a^eement  between  broth- 
ers, partners  in  farming,  that  one 
should  continue  the  farnting  and  the 
other  act  as  sheriff  and  that  the  net 
profits  should  be  divided,  was  not  an 
Illegal  sale  or  farming  of  the  ofHce, 
in  violation  of  Code  [19131  c  7  |  6). 

[a]  Th»  teat  of  th*  validity  of  aa 
agreement  to  share  the  emolumenu 
of  a  public  office  la  its  tendency  to 
injure  the  public  and  not  whether 
the  public  would  be  actually  harmed 
thereby.  Anderson  v.  Branstrom.  173 
Mich.  167,  139  NW  40,  43  L.RANS 
422.  AnnCasl914D  817. 

[b]  To  a  vHvata  oflea  the  -rule 
does  not  apply.  White  v.  Polhamus, 
1  NYCltyCt  421. 

49.  (%eek  V.  Tllley,  81  Ind.  121; 
Hall  v.  Gavitt,  18  Ind.  890;  Stout  v. 
Ennis,  28  Kan.  706;  Combs  v.  Bra- 
shears,  6  J.  J.  Marsh.  (Ky.)  631; 
Addington  v.  Sexton,  17  Wis.  327. 
84  AmD  745. 

80.  Hobbs  V.  Uplngton,  121  Ky. 
170.  89   SW  128,  28  K^^  131. 

[a]  ZUaatratloa.— Five  members 
ot  a  board  of  aldermen  having  been 
elected  without  designating  which  of 
them  was  to  fill  a  short  term,  an 
agreement  between  them  by  which 
one  of  their  number  consented  to 
take  the  short  t6rm  in  consideration 
of  being  appointed  president  of  the 
board  was  not  contrary  to  public' 
policy.  Hobbs  v.  Uplngton,  121  Ky. 
170,  89  SW  128,  28  KyL  181. 

51.  Engle  v.  Chlpman,  61  Hlch. 
624.  16  NW  886;  Gould  v.  Kendall. 
15    Nebr.   649,    19  NW  488. 

63.  Porter  v.  Jones,  62  Mo.  399: 
Aycock  V.  Braun,  66  Tex.  201,  18 
SW   500. 

63.  In  re  Irwin,  123  Mo.  A.  608, 
100  SW  666:  May  v.  Moore,  99  Mo. 
A.  27,  72  SW  476;  Swiggett  \.  White. 
8  Oh.  Dec.  (Reprint)  462,  8  CincLBul 
22. 

[al  AppUoatloBa  of  ral«<— (1)  An 
agreement  by  an  administrator  to 
divide  his  commissions,  made  after 
his  appointment,  was  sustained,  al- 
though it  was  made  with  the  person 
who   had  a  prior  right  to  letters  of 


For  later  oaaea,  aaralopBieBta  and  ekaavaa  in  the  law  see  cumulative  Annotatlona.  same  title,  page  and  note  number. 
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CONTRACTS 


[13  C.  J.]     UL 


bhip.^  And  although  a  person  who  is  entitled  to 
an  ofSce  of  trust,  such  as  an  ezeontor,  may  re- 
nonnoe  his  right  to  such  appointment,  rtill  publie 
poli^  forbids  that  he  should  use  such  right  of 
renunciation  for  his  individual  gain,  and  it  is  held 
that  agreements  for  the  payment  of  money  in  con- 
sideration of  the  renunciation  of  a- trust  office  are 
ill^al."  It  has  been  held,  however,  that  an  agree- 
ment to  pay  a  person  for  acting  as  administrator 
may  be  sustained  ;°*  so  also  a  contract  by  an  admin- 
istrator to  serve  without  compensation,''  or  a  con- 
tract whereby  an  acting  administrator  is  enabled 
to  give  his  bond.^    A  contract  to  induce  a  person  to 


administration,  where  It  did  not  ap- 
pear that  the  latter  was  influenced 
In  waiving  her  rlifht  to  letters  by 
anticipation  that  such  an  aCTeement 
.would  be  made.  Greer  y.  Mutt>  64 
Mo.  A.  4.  (2)  An  agreement  for  a 
certain  sam  of  money  to  furnish 
sureties  so  that  the  other  party  can 
be  appointed  an  administrator  is  il- 
legal. Aycock  V.  Braun,  66  Tex.  JOl, 
18  SW  SOC.  (i)  While  an  executor 
may  renounce  his  trust,  he  cannot 
lawfully  sell  his  right  to  administer 
on  the  estate,  and  any  agreement  by 
which  he  attempts  to  do  so  for  a 
consideration  moving  to  himself  is 
against  public  policy  and  unenforce- 
able. Oalceshott  v.  Smith,  104  App. 
Div.  384,  93  NTS  668  [aft  186  N.  T. 
583  mem,  78  NB  1108  mem]. 

64.  McGraw  V.  Traders'  Nat.  Bank, 
64  "W.  Va.  609.  63  SE  398. 

[a]  Talld  contraota, — An  insolvent, 
for  whose  property  a  receiver  Is 
about  to  be  appointed,  may  agree 
with  one  of  his  creditors  to  request 
the  court  to  appoint  such  creditor 
as  receiver,  in  consideration  of  the 
creditor's  agreement,  If  appointed,  to 
perform  his  duties  without  compen- 
sation.   Polk  V.  Johnson,  160  Ind.  29S, 

66  NB  76S,  98  AmSR  274. 

66,  Cal.— In  re  True,  120  Cal.  352, 
62  P  815;  Forbes  v.  McDonald,  64 
Cal.    98. 

Colo. — Currier  v.  Clark,  19  Colo.  A 
2S0.    76   F   927. 

Iowa. — Aughey  v.  Windrem,  137 
Iowa  816,  114  ifW  1047. 

Ky. — Cunningham   v.   Cunningham, 
18    B.   Mon.    19.    68   AmD   718. 
.     N.    J.— Ellicott    v.    Chamberlln,    38 
N.   J.  Eq.   804,   48  AmR  327. 

N.  T. — Oakeshott  v.  Smith,  104 
App.  Dlv.  384,  93  KTS  659  [aff  186 
N.  T.  683  mem,  78  NE  1108  mem]; 
Staunton  v.  Parker,  19  Hun  66. 

Oh. — ^Withers  v.  Ewlng,  40  Oh.  St. 
400. 

Pa. — ^Bowers  v.  Bowers,   26  Pa,  74, 

67  AmD   398. 

Vt. — Foote  V.  Emerson,  10  Vt.  338, 
33;    AmD   205. 

Eng. — Hargreaves  v.  Wood,  32  L. 
J.    P.   &  M.   8. 

68.  Clark  v.  Constantine,  3  Bush 
rKy.)    662. 

87.  Mott  v.  Fowler,  86  Md.  676, 
37  A  717.  See  In  re  Lutz,  (Mo.  A.) 
170  SW  334  (holding  that  an  agree- 
ment by  which  a  person  named  aa 
executor  and  trustee  accepted  from 
the  circuit  court  an  appointment  aa 
trustee  only,  and  the  temporary  ad- 
ministrator turned  over  the  bulk  of 
the  estate  to  him,  agreeing  not  to 
claim  commissions  as  permanent  ad- 
ministrator, was  not  a  bargain  for 
an  office,  or  contrary  to  public 
policy). 

S8.  Hay  v.  Hoore,  99  Mo.  A.  27, 
72  SW  476  (so  holding,  where  an 
administrator,  being  required  to  give 
a  new  bona,  contracts  with  the 
surety  that,  in  consideration  of  his 
becoming  such,  the  administrator 
shall  pay  him  as  soon  as  received, 
one  half'  of  all  commissions  due). 

69.  Almy  y.  Orne,  166  Mass.  126,' 
42  NB  661  (holding  that  a  contract 
to  give  stock  in  a  corporation  to  a 
certain  person  in  consideration  of 
his  becoming  a  director  is  not  illegal 
as  against  public  policy,  where  the 
only  inducement  to  make  it  lay  In 
the  local  Importance  of  such  person 
and   a   legitimate   expectation  of  his 


help  in  carrying  out  certain  lawful 
plans,  and  no  restriction  on  his 
freedom  as  a  director  was  contem- 
plated). 

60.    Oro—  (•fsMBoaai 
Assignees  for  creditors  see   Assign- 
ments    for    Benefit    of     Creditors 

I   410. 
Receivers  see  Receivers  [34  Cyc  469]. 
Executors     or     administrators      see 

Bxecutors  and   Administrators   [18 

Cvo  11671. 

n.  Hall  V.  Stulb.  126  Oa.  621,  628, 
66  SB  172  (dt  Cyc):  Oilman  v.  Des 
Moines   Valley    R.    (:o.,    40    Iowa    200. 

[a]  AppUoatioa  of  mia. — The 
promise  01  a  candidate  that,  if 
elected,  he  would  turn  into  the 
treasury  the  fees  provided  by  law 
for  the  offlce,  and  would  accept  a 
salary,  is  illegal  and  so  unenforce- 
able. Oalpln  V.  Chicago,  269  111.  27, 
109  NE  713.  LRA1917B  176. 

63.  D.  C— Ohio  Nat.  Bank  v.  Hop- 
kins, 8  App.  146. 

Ida.— Settle  v.  Sterling,  1  Ida.  269. 

Ind. — Brown  v.  —Columbus  First 
Nat.  Bank,  137  Ind.  666,  37  NB  168. 
24  LRA  206. 

Iowa. — Bodenhofer  y.  Hogan,  142 
Iowa  321,  120  NW  669.  134  AmSR 
418,  19  AnnCas  1073;  Peters  v.  Daven- 
port. 104  Iowa  626,  74  NW  6:  Hawk- 
eye  Ins.  Co.  V.  Brainard,  72  Iowa 
130,  38  NW  603;  Oilman  v.  Des 
Moines   Valley   R.    Co.,   40   Iowa  200. 

Mich. — Willemln  y.  Bateson,  63 
Mich.  309,  29  NW  734. 

Nebr. — ^Abbott  v,  Hayes  County, 
78  Nebr.   729,   111   NW  780. 

N.  T.— Peo.  V.  Police  Bd.,  76  N.  T. 
38 

Pa. — Pittsburg  y.  Goshom,  230  Pa. 
212.   79   A   606. 

Tex. — Russell  v.  Cordwent,  (Civ. 
A.)     162    SW    239. 

See  also  supra  |  375. 

But  see  Bloom  v.  Hazzard,  104  CaL 
310,  37  P  1037  (where  an  agreement 
by  a  constable  with  an  execution 
creditor  to  charge  less  than  his  legal 
fees  for  levying  an  execution  and 
conducting  a  sale  thereunder  was 
held  not  to  be  contrary  to  public 
policy)-  Kay  v.  Moncton,  36  N.  B. 
377  (wnere  an  executed  agreement 
was  sustained). 

[a]  AppUoatioa  of  mla, — Where  a 
person  receives  a  public  oflloe  which 
entitles  him  by  statute  to  a  certain 
percentage  on  the  fees  and  emolu- 
ments of  the  ofllce  of  his  principal, 
and  on  receiving  his  appointment  he 
enters  Into  an  agreement  to  perform 
the  duties  of  his  office  at  a  fixed 
salary,  such  agreement  is  void,  al- 
though it  Is  not  certain  that  the 
stipulated  sum  would  be  less  than 
the  percentage  allowed  by  law. 
Tappan  v.  Brown,  9  Wend.  (N.  T.) 
176. 

[b]  GoBtraot  afalnat  parsoBal 
UaDlUty.! — Where  an  attorney  Is  re- 
garded    as     liable     on     an      Implied 

firomlae  for  sherllTs  fees.  If  he  de- 
Ivers  writs  to  a  sheriff  for  service 
without  giving  notice  that  he  will 
not  be  liable,  on  agreement  between 
an  attorney  and  the  sheriff  that  the 
attorney  shall  not  be  liable  for  fees 
unless  he  collects  them,  but  that  the 
sheriff  shall  look  to  the  attorney's 
clients  for  pay.  is  not  ag^nst  public 
policy.  Edgerly  y.  Hale,  71  N.  H. 
138.  61  A  679. 

63.  Ala. — Morrell  v.  Quarles,  8E 
Ala.  644. 


ace^t  ka  offioe  in  a  corporation  is  not  necessarily 
iUegal.» 

[(  378]  (j)  Interf«rBnce  with  Fees  or  Bmola- 
ments  of  Public  Of^cerB."'  The  rale  is  well  settled 
that,  where  fees  or  salaries  are  established  for  the 
services  of  public  ofQcers,  the  policy  of  the  law  for- 
bids special  contracts  as  to  compensation  between 
them  and  the  public.^  An  agreement  by  a  public 
officer  to  accept  leas  than  the  fees  or  salary  pre- 
scribed by  law  is  contrary  to  public  policy  and 
void.''  And  the  same  is  true  of  a  promise  to  give 
a  public  officer  more  than  the  legal  salary  or  fees;** 
and  this  is  true  irrespective  of  whether  the  aeree- 

Ark. — Cobb  v.  Seoggin,  86  Ark.  106, 
109.  107  SW  188  [olt  Cyc):  Crittenden 
County  V.  Crump.  26  Ark.  236. 

Cal. — Buck  V.  Eureka,  109  Cal.  604, 
42    P   243.    30    LRA   409. 

Conn.-rln  re  Russell,  61  Conn.  677, 
60  AmR  65;  Townsend  v.  Hoyle,  20 
Conn.  1;  Preston  v.  Bacon,  4  Conn. 
471. 

Oa. — Kennedy  v.  Hoderes,  97  Ga. 
763.  26  SB  498. 

Ida. — McRobarts  v.  Hoar,  28  Ida. 
163.  152  P  1046. 

111.— Decatur  y.  Vermillion.  77  lit 
816;  Randolph  County  v.  Jones,  1  III. 
237-  Metropolitan.  Trust,  etc..  Bank 
y.  Pemr.  194  IIL  A.  277,  286  [cit 
Cyc]. 

Ind. — Rochester  y.  Campbell.  114 
Ind.  421,  111  NB  420;  Williams  y. 
Segur,  106  Ind.  368,  1  NB  707;  Van- 
dercook  v.  Williams,  106  Ind.  845.  1 
NB   619,   8   NB  118. 

Iowa. — ^Adams  County  v.  Hunter, 
78  Iowa  828.  48  NW  208,  6  LRA. 615; 
Day  V.  Townsend,  70  Iowa  S3g,  30 
NW  763;  Faweett  v.  Elberly,  68  Iowa 
644,  12  NW  580.  But  see  Dodson  v. 
McCJurnin,  160  NW  927  (where  It 
was  Intimated  that  a  contract  by 
an  officer  to  pay  a  deputy  out -of  the 
officer's  private  funds  a  compensation 
greater  than  that  allowed  by  law 
mierht  be  sustained). 

Ky. — Mason  v.  Manning,  160  Ky. 
806,  160  SW  1020,  1021,  43  LRAN8 
131  [cit  Cyc];  Bates  v.  Poree,  4 
Bush  430;  Mitchell  v.  Vance,  6  T.  B. 
Mon.  628,  17  AmD  86;  Owens  v.  Gate- 
wood,    4    Bibb    494. 

La. — Kernlon  v.  Hills,  1  La.  Ann. 
419. 

^  Me. — State  v.  Edwards.  86  Me.  102, 
29  A  1008.  41  AmSR  637. 

Mass. — New  Haven,  etc.,  Co.  y. 
Hayden,  117  Mass. -483;  Pool  v.  Bos- 
ton, 6  Cush.  219:  Churchill  v.  Per- 
kins, 6  Mass.  641;  Com.  v.  Cony,  2 
Mass.   623. 

Mich.— Foley  y.  Piatt,  106  Mich. 
635,  68  TTW  620;  Wilcoxson  y.  An- 
drews, 66  Mich.  663;  Willemln  v. 
Bateson,  63  Mich.  309.  29  NW  734; 
Burk  V.  Webb,   32  Mich.  178. 

Miss. — Hendricks  v.  Lowndes 
County,  49  Miss.  612. 

Mo. — Kick  v.  Merry,  23  Mo.  72,  66 
AmD  668:  Thornton  y.  Missouri  Pac 
R.  Co.,   42  Mo.  A.   68. 

N.  H.— Bdgerly  y.  Hale,  71  N.  H. 
138.   61  A  679. 

N.  J. — ^Bvans  v.  Trenton,  24  N.  J. 
L.  7<4;  Morris  v.  Goff,  8  N.  J.  L. 
624. 

N.  T. — O'Conner  y.  O'Connor.  47 
N.  y.  Super.  498;  Satterlee  v.  Jones, 
10  N.  T.  Super.  102:  McCarthy  v. 
Bonynge,  12  Daly  366j  Downs  v. 
McGlynn,  2  Hilt.  14;  Brady  v.  Kings- 
land,  67  HowPr  168;  Crofut  v. 
Brandt,  46  HowPr  481;  Hatch  v. 
Mann,  15  Wend.  44  frev  9  Wend. 
262]:  Callagan  v.  Hallett.  1  Cal.  104; 
Weaver  v.  Whitney,  Hopk.  13.  See 
Ball  y.  Pratt.  26  Barb.  402  (holding 
that  an  agreement  by  an  under- 
sheriff  with  the  bidders  at  a  sherifTs 
sale  to  warrant  the  title  to  the 
property  was  void  as  against  public 
policy,  since  there  was  no  considera- 
tion of  benefit  to  him,  except  as  such 
warranty  necessarily  tended  to  in- 
crease the  fees  and  perquisites  of 
his  offlce). 

Oh. — Gilmore  v.  Lewis.  12  Oh.  281. 

Or. — Jackson   v.   Slglin,   10   Or.   98. 

Pa. — Lancaster  County  v.   Fulton, 
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ment  was  voluntarily  entered  into,**  or  whether  the 
contract  for  additional  payment  was  exacted  by  the 
officer  as  a  condition  for  the  performance  of  his 
daties  and  thereby  partook  of  the  nature  of  ex- 
tortion ;**  for,  as  has  been  said,  once  allow  an  officer 
to  contract  for  extra  compensation  for  the  dis- 
charge of  his  duty,  and  bribery  would  become  the 
only  means  by  which  the  laws  could  be  enforced." 
A  contract  whereby  an  officer  agrees  not  to  avail 
himself  of  a  statutory  mode  of  enforcing  the  col- 
lection of  his  fees  is  likewise  void  as  contrary  to 
public  policy.'^  Farther,  a  contract  which  makes 
the  officer's  right  to  compensation  depend  on  the 
success  of  the  proceedings  in  which  he  is  em- 
ployed is  contrary  to  public  policy  and  void."  But 
an  arrangement  whereby  an  officer  who  has  ren- 
dered both  official  and  personal  services  accepts,  in 
compensation  for  both,  a  lump  sum  greater  than 
the  amount  of  his  official  fees  has  been  sustained.'* 
Agreements  for  the  assignment  of  salary  or  fees 
of  public  officers  are  elsewhere  treated." 

Be  facto  of^cer.  The  fact  that  the  officer  is  a  de 
facto  officer  does  not  alter  the  general  rule." 

Oompensation  not  flzed  by  law.  Where  the  com- 
pensation of  a  public  officer  for  particular  services 
is  not  fixed  by  law,  it  has  been  held  that  the  officer 
and  the  person  for  whom  the  services  are  to  be 


rendered  may  legally  eontraot  as  to  the  compenaft' 
tion  to  be  paid  thei«for/* 

Services  ontiide  official  ditty.  When  servioes  are 
performed  by  an  officer  outside  his  official  duty,  nO' 
rule  of  public  policy  forbids  a  contract  as  to  the 
compensation  to  be  paid  to  him  therefor,"  unless 
prohibited  by  statute,'*  or  unless  the  transaction  is 
one  by  whi<^  the  officer  seeks  to  use  his  office  for 
the  means  of  individual  profit."  This  principle  is 
well  exemplified  by  the  cases  where  rewards  are 
offered  by  the  public  or  by  private  individaals  for 
the  detection  and  conviction  of  criminals;  and  it  is 
held  that  public  officers  whose  official  duties  do  not 
require  them  to  render  services  in  such  matters  may 
become  entitled  to  recover  such  rewards  to  the  same 
extent  as  private  individuals." 

Case  of  necessity.  It  seems  that,  where  the  pub- 
lic necessity  demands  the  immediate  performance 
of  services  for  the  public,  a  public  officer  having 
power  to  procure  such  services  to  be  rendered  may 
render  them  himself  and  recover  on  a  qnantum 
meruit  therefor." 

Statutes  prohibiting  taUsg  vxeuu&n  {9U.  This 
rule  of  public  policy  is  of  course  especially  appli- 
cable where  the  statutes  prohibit  or  puniA  the  ex- 
action or  taking  of  exeessive  fees  by  pnblie 
officers." 


128    Pa.    48.    18    A    884,    E    LRA    48«;  | 
Hunter    v.    Nolf,    71    Pa.    182;    Bus- 
sler  V.  Pray,  7  Serg.  A  R.  447;  Hahn 
v.  Ekerr,  1  woolw.  178. 

Tex.— WlllB  V.  Abbey,  27  Tex.  202; 
Keith  V.  Fountain,  3  Tex.  Civ.  A. 
891.  22  SW  191. 

Utah.— Dull  V.  Mammoth  Mln.  Co., 
28  Utah  4«7,  477,  79  P  1060  [clt  Cycl. 

Vt.-^Brown  v.  Godfrey.  38  Vt.  120. 

W.  Va.-^Honaker  v.  Board  of  E!du- 
catlon,  42  W.  Va.  170.  24  SB  S44, 
67  AmSR  847,   32  LRA  413. 

Wis. — Ring  V.  Devlin,  68  Wis.  384, 
82  NW  121. 

^Sng. — Stotesbury  v.  Smith,  2  Burr. 
*24,  97  Reprint  688:  Morris  v.  Bur- 
dett,  1  Campb.  218;  Lane  v.  Sewell,  1 
Chit.  17B.   18  BCL  108. 

Ont. — ^Robertson  v.  Broadfoot,  11 
TJ.  C.  Q.  B.  407. 

64.  Ark. — St.  Louis,  etc.,  R.  Co.  V. 
Grafton.  51  Ark.  604,  11  SW  702,  14 
AmSR  i6. 

Conn. — In  ro  Russell,  El  Conn.  E77, 
60  AmR  66. 

Oa. — ^Kennedy  v.  Hodges,  97  Qa. 
763.  26  SB  493. 

Ind. — ^Hayden  v.  SouKer,  66  Ind.  42, 
26  AmR  1. 

Ky. — Harris  v.  Beaven.  11  Bush 
264;  Marking  v.  Needy,  8  Bush  22. 

Mass. — ^Brophv  v.  Marble,  118 
Mass.  648;  Da  vies  v.  Bums,  6  Allen 
849:  Pool  V.  Boston,  6  Cush.  219. 

Minn. — Day  v.  Putnam  Ins.  Co.,  16 
Minn.  408;  Warner  v.  Grace,  14  Minn. 
487. 

Miss. — EX  p.  Gore,  67  Miss.  261. 

Mo. — Thornton  v.  Missouri  Pac.  R. 
Co.,  42  Mo.  A.  68. 

N.   T. — ^^atch   V.   Mann,    16   Wend. 

Oh. — Gllmore  v.  Lewis,  12  Oh.  281; 
Rea  V.  Smith,  12  Oh.  Dec  (Reprint) 
898.  2  Handy  193. 

Or. — Jackson  v.  Siglln,   10   Or.   98. 

Pa.— Smith  V.  Whildln,  10  Pa.  89, 
49  AmD  672. 

Tenn. — Stamper  v.  Temple,  6 
Humphr.  113,  44  AmD  206. 

Wis. — Ring  V.  Devlin.  68  Wis.  884, 
32  NW  121. 

Bng. — Benit  v.  Wakefield,  etc., 
Union  Bank,  4  C.  P.  D.  1. 

acrMOMots  for  rewards  see  Re- 
wards [34  Cyc  1768J. 

[a1  Taj  ofleer  rstalnlwr  moBey^— 
Public  policy  forbids  that  an  officer 
employed  by  the  government  to  pay 
its  creditor  should,  even  with  the  as- 
sent of  the  creditor,  retain  any  part 
of    the    money    due.      Slaughter    v. 


Hamm,  8  OK  271. 

68.  Firemen's  Charitable  Assoc,  v. 
Berghaus.  18  La.  Ann.  209;  Wllcox- 
son  v.  Andrews,  66  Mich.  668.  83  NW 
633;  Callagan  v.  Hallett.  1  Cat.  (N. 
T.)   104. 

ee.  Kick  V.  Merry,  28  Mo.  71,  66 
AmD  668. 

•7.  Peters  v.  Davenport,  104  Iowa 
626,  74  NW  6;  Hawkeye  Ins.  Co.  v. 
Bralnard,  72  Iowa  130,  83  NW  608. 

68.  Peters  v.  Davenport,  104  Iowa 
626,  74  NW  6:  Hawkeye  Ins.  Co.  v. 
Bralnard,  72  Iowa  180,  88  NW  668; 
Edgerly  v.  Hale,  71  N.  H  138,  61  A 
679. 

[a]  ZUostMrtton^— A  special  agree- 
ment by  which  a  sherlft  was  to  be 
paid  fees  at  specified  rates  for  the 
service  of  writs,  excepting  certain 
ones  on  which  no  collections  were 
made,  and  was  to  be  paid  nothing 
for  the  service  of  the  latter,  is,  so 
far  as  making  the  sheriff's  right  to 
compensation  depend  on  the  contin- 
gency of  success  In  the  actions  In 
which  writs  were  served.  Illegal  and 
void.  Bdgerly  v.  Hale,  71  N.  H.  138, 
El  A  679. 

ee.  Second  Nat.  Bank  v.  Fergu- 
son, 114  Ky.  616,  71  SW  429,  24  E^rL 
1298  (so  holding,  where  a  bank  clerk, 
after  receiving  a  sum  for  his  monthly 
salary,  including  his  notarial  fees, 
sought  to  recover  the  amount  of  such 
fees  in  addition  thereto). 

90*     See  Assignments  |  48. 

n.  Fawcett  v.  Eberly,  68  Iowa 
644,  12  NW  680. 

n.  Maguin  V.  Rosenthal,  62  How 
Pr  (N.  T.)  604. 

[a]  JUastiatloB^— An  agreement 
by  a  city  marshal,  levying  .execution 
out  of  the  municipal  court,  to  permit 
the  property  to  remain  until  appeal 
could  be  perfected,  but  to  provide  a 
keeper,  defendant  to  pay  the  keeper's 
salary.  Is  not  contrary  to  public  pol- 
icy. McGonlgle  v.  Kranls,  94  Misc. 
828.  158  NTS  857. 

73.  U.  S.— U.  S:  V.  Bylndle.  110 
U.  S.  688.  4  set  180.  28  L.  ed.  286. 

Cal. — Harris  v.  More,  70  Cal.  608, 
11  P  780. 

111.— Peo.  V.  Ralney,  89  111.  84.     ^ 

Ind. — Tippecanoe  County  v.  Mitch- 
ell, 131  Ind.  370.  SO  NB  409,  IB  LRA 
520;  Bronnenberg  v.  Ctoburr,  110  Ind. 
169.  11  NE  29.  ' 

Ky. — Trundle  v.  Riley,  IT  B.  Mon. 
896 

La. — Pllle  V.  New  Orleans,  19  La. 
Ann.  274. 


Mich.— -McBrlde  v.  Grand  Raplda 

47  Mich.    286.   10   NW  388:   Nilra   v. 
Mussy,  38  Mich.  61,  20  AmR  670. 
_Mlss. — Falrley    v.    Western-  Union 
Tel.  <^>.,  78  Miss.  6.  18  8  796. 
^Mont. — Sullivan    v.    Utah,    etc,    R. 
Co..  11  Mont.  236.  28  P  807. 

N.  T. — Nlcoll  V.  Sands,  181  N.  T. 
19.  29  NE  818;  Mortagh  v.  Conner, 
.16  Hun  488;  McGonlgle  v.  Kranls,  94 
Misc.  828.  168  NTS  387. 

Pa. — McCandless  v.  Allegheny  Bes- 
semer Steel  C!0..  1E2  Pa.  189.  26  A 
679;  (Hark  v.  (Took.  14  Pa.  Super.  809 
[aff  197  Pa.  643.  47  A  851]. 

Tex. — Morris  v.  Kasllng.  79  Tex. 
141.  16  SW^  226.  11  LRA  898;  Bills  v. 
Stone.  4  Tex.  Civ.  A.  167,  23  SW  406. 

Vt. — Russell  V.  Stewart,  44  Vt.  170; 
Brown  v.  Godfrey.  38  Vt.  120. 

[a1  ninstxstloBS^-d)  An  agree- 
ment to  compensate  a  deputy  sherlft 
for  procuring  evidence  which  would 
lead  to  the  conviction  of  a  person 
implicated  In  a  certain  crime  Is  not 
contrary  to  public  policy  If  the  crime 
was  committed  and  the  trial  had  In 
a  county  other  than  that  In  which 
the  deputy  sheriff  was  an  ofllcer. 
Harris  v.  More,  70  Cal.  602,  11  P  780. 
(Z)  A  contract  between  a  Jailer  and 
a  prisoner  in  regard  to  the  compen- 
sation to  be  paid  to  the  former  for 
extraordinary  attentions  and  services 
to  the  latter  during  sickness,  such 
services  not  beins  a  part  of  the  of- 
ficial duty  of  theJailen  la  not  against 
public  policy.  Trundle  v.  Riley.  17 
B.  Mon.  (Ky.)  896.  (8)  A  contract 
by  an  assembly  stenographer,  ap- 
pointed under  Legislative  Law  I  7  for 
work  outside  her  official  duty.  Is  not 
against  public  policy,  since  if  such 
contract  Induces  her  to  neglect  her 
official  work  the  clerk  of  the  assem- 
bly may  discharge  her.  Temple  v. 
Brooks,  166  App.  DIv.  661,  161  NTS 
490. 

74.  See  statutory  provisions;  and 
Humboldt  County  v.  Stem,  186  C^ 
68.  68  P  824.  ^    _ 

75.  Shields  V.  Latrobe-Connells- 
vllle  Coal,  etc.,  C!o..  289  Pa.  883.  86 
A  784.  46  LRANS  88  (holding  that  a 
contract  between  a  Sheriff  and  a  coal 
company  to  guard  the  company's 
-property  Is  void). 

76.  See  Rewards  [84  Cyc  1766]. 

77.  Rush  Tp.  Overseers  v.  Lynn. 
4  Pa.  DIst.  651. 

7B.  See  statutory  provisions;  and 
Bdgerly  v.  Hale,  71  N.  H.  1S8.  El  A 
679;  Gray  rock  Land  Co.  v.  Wolff,  67 
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[i  3791  (k)  Indadm  Breach  or  NeglMt  of 
Official  Boty  in  (StoieraL  A  contract  is  invalid  as 
against  public  policy,  the  tendency  of  which  is  to 
induce  a  breach  or  neglect  of  official  duty;'*  and 
this  is  particularly  true  where  the  consideration  is 
an  express  engagement  on  the  part  of  the  officer  to 
perform  an  unlawful  act  or  otherwise  to  violate  his 
official  duty."  Within  this  rule  are  agreements  by 
which  an  officer  having  the  custody  of  a  prisoner, 
under  civil  or  criminal  process,  permits  him  to  go 
at  large  or  to  have  other  liberties  not  authorized  by 
law."-  According  to  some  authorities  a  note  given  to 
a  magistrate  or  other  public  officer  in  payment  of 
a  fine,  or  a  promise  by  a  third  person  to  pay  the 
fine  in 'order  to  secure  the  liberation  of  a  person 
from  imprisonment,  is  valid;**  but  other  authorities 
hold  such  an  agreement  to  be  against  public  policy." 

Indeamity  contracts.    The  question  as  to  the  va- 


lidity of  contracts  the  consideration  of  which  is  the 
commission  of  a  known  unlawful  act  by  a  public 
officer,  or  the  omission  to  perform  an  official  duty, 
has  chiefly  arisen  in  the  case  of  contracts  indemni- 
fying the  officer  against  liability  arising  there- 
from; and  such  contracts  have  as  a  rule  be^  held 
.ill^al.**  Indemnity  or  guaranty  contnrcts  are, 
however,  not  against  public  policy  where  the  act  is 
lawful,  or  apparently  lawful,  and  is  done  in  good 
faith" 

Paat  neglect  of  duty.  A  distinction  has  been 
taken  as  to  contracts  to  indemnify  an  officer  ftom 
liability  for  past  neglect  of 'duty,  and  such  con- 
tracts have  been  held  legaL" 

[f  380]  (1)  Deceiving  Pnblic  Officers.  A  con- 
tract, the  object  of  which  is  to  deceive  a  public 
officer  in  performance  of  his  duties,  is  contrary  to 
pnblic  policy  and  void.*' 


Misc.  15 J.  121  NTS  963;  Wadsworth 
V.  Livingston  County,  115  NTS  8 
[rev-  on  other  grounds  129  App.  Dlv. 
S32.  124  NTS  334];  Keith  v.  Foun- 
tain,  3  Tex.  Civ.  A.  891.  23  SW  191. 

79.  Hall  V.  Bledaoe,  (Ark.)  189 
S^P  1041;  Maryland  Fidelity,  etc..  Co. 
V.  Butler,  130  Oa.  226.  SO  SB  851,  18 
LRANS  994;  Caton  v.  Stewart,  76 
N.  C.  367;  Powers  v.  Hamilton,  117 
Va.  810.  88  SB  98. 

[a]  mnstratloa.  An  arreetnent 
between  the  proprietor  of  a  distillery 
and  an  officer  oi  the  internal  revenue 
service  charged  with  watching  the 
distillery  that  the  officer  will  pay  th» 
proprietor  a  monthly  sum  as  long  as 
the  latter  carrtcs  on  the  distillery  is 
void.     Caton  v.  Stewart,  78  N.  C.  857. 

80.  Ala. — James  v.  Hendree,  34 
Ala.  488. 

Colo. — ^American  Bonding  Co.  v. 
Peo..  68  Colo.  612,  127  P  941. 

111. — Lake  Pork  Special  Drain.  Dlst. 
V.  Peo..  138  111.  87,  27  NB  867. 

Ind. — ^Kenworthy  v.  Stringer,  27 
Ind.  498. 

Iowa. — Cass  County  v.  Beck.  78 
Iowa  487.  41  NW  200;  Cole  v.  Parker, 
7   Iowa  167.  71  AmD  439. 

Me. — Hodsdon  v.  Wllklns,  7  Me. 
lis.   20  AmD  347. 

Mass. — ^Kingsbury  v.  Billis,  4  Cush. 
678;  Bills  v.  Comstock.  12  Mete.  468; 
SVister  v.  Clark,  19  Pick.  329;  Denny 
T.  Lincoln.  6  Mass.  386. 

Mo. — ^Harrington  v.  Crawford.  136 
Mo.  467.  38  SW  80,  68  AmSR  863.  35 
LRA  477;  Parsons  v.  Randolph,  21 
Mo.  A.  363. 

Tenn. — Barnes  v.  Jackson,  2  Sneed 
416. 

Vt. — Oleason  v.  Briggs.  28  Vt.  135; 
HopkiDSon  v.  Holmes,  18  Vt.  18; 
.Stevens  v.  Webb,  2  Vt.  844. 

W.  Va. — Miller  v.  Wisaner,  46  W. 
Va.    69,  SO  SB  287. 

Kng. — Stotaabury  v.  Smith,  2  Burr. 
924.  97  Reprint  636. 

81.  Me. — Kavanagh  v.  Saunders,  8 
Me.  422;  Baker  v.  Haley,  6  Me.  240; 
Winthrop  v.,Dockendorfr,  8  Me  166. 

Mass. — Clap  v.  Cofran,  7  Mass.  98; 
Mors«  V.  Hodsdon,  6  Mass.  314. 

N.  J. — ^Fanshor  v.  Stout,  4  N.  J.  L. 
4(7. 

N.  T. — Winter  v.  Kinney,  1  N.  T. 
36B;  Wheeler  v.  Bailey,  13  Johns.  866; 
Love  V.  Palmer,  7  Johns.  169. 

FcL — Classen  v.  Shaw,  6  Watts  468, 
SO  AmD  3S8. 

Wis. — Qebhardt  v.  Holmes,  149 
Wis.  428.  13B  NW  860. 

[a]  OMetfu  •fzsamsat  mi  -to  e«- 
«a,p«j|  pitMmsv^-Where  a  sheriff 
frona  whose  custody  a  prisoner  con- 
fined for  debt  had  escaped  agreed 
with  another  to  pav  the  latter  a  cer- 
tain sum  If  he  would  retake  the  pris- 
'Oner  and  deliver  him  at  the  county 
town  within  a  certain  time,  and  the 
other  took  the  prisoner  and  had  him 
under  his  care  at  his  own  house,  in- 
tending to  deliver  him  to  the  sheriff, 
-when  the  sheriff  went  to  the  house 
and  seised  the  prisoner  himself.  It 
was  held  that  the  agreement  was  not 
Illegal  and  that  the  sheriff  was  liable 
in  assumpsit.     Ashcraft  v.  Allen,   38 


N.  C.  96. 

Sa.  Stonlngton  v.  Powers,  37  Conn. 
439;  Blain.  v.  Hitch,  70  6a.  275; 
Strafford  County  v.  Jackson,  14  N.  H. 
16:  St.  Albans  Bank  v.  Dillon,  30  Vt. 
122.   73  AmD  296.  ,      „,      . 

83.  111.— Oood  V.  Allen.  16  III.  A. 
668. 

Ind. — ^Kenworthy  v.  Stringer.  27 
Ind.   498. 

Kan. — McCartney  v.  Wilson,  17 
Kan.  294. 

Me. — Kendrick  v.  Crowell,  38  Me. 
42.  Contra  Joy  v.  Phillips,  29  Me. 
256. 

Mass. — Kingsbury  v.  Ellis.  4  Cushi 
678;  Bills  v.  Comstock,  12  Mete.  468. 

84.  Ala. — Prewltt  v.  Garrett,  6 
Ala.  128,  41  AmD  40.  ^  ,    ^,. 

Cal. — Stark  v.  Raney,  18  Cal.  622. 

Colo. — Hardesty  v.  Price,  2  Colo. 
666. 

Ind. — Anderson  V.  Fams,  7  Blaokf. 
343. 

Iowa. — Cole  V.  Parker,  7  Iowa  167, 
71  AmD  439. 

Ky. — Wright  v.  Gardner,  98  Ky. 
464.  83  SW  622,   85  SW  1116. 

Me. — Hodsdon  v.  Wllklns,  7  Me. 
113.  20  AmD  347.  _    .  . 

Mass. — Churchill  v.  Perkins.  6 
Mass.  641;  Denny  v.  Lincoln.  5  Mass. 
886;  Ayer  v.  Hutchlns,  4  Mass.  370, 
8  AmD  282;  Barnes  ▼.  Oreenleaf, 
Quincy  41. 

Miss. — Shotwell  V.  Hamblin,  23 
Miss.   166,   66  AmD  83,     .        ... 

Mo. — McCartney  v.  Shepard,  21  Mo. 
678,  64  AmD  260;  Harrington  v. 
Crawford,  61  Mo.  A.  221  [aff  136  Mo. 
467,  38  SW  80,  58  AmSR  663,  36  LRA 
4771. 

N.  T.— Winter  v.  Kinney.  1  N.  T. 
366;  Webber  v.  Blunt,  19  Wend.  188, 
82  AmD  446. 

N.  C. — Griffin  V.  Hasty,  94  N.  C. 
488;  Denson  v.  Sledge,  13  N.  C.  186. 

Pa. — ^Weckerly  v.  German  Lutheran 
Cong.,  3  Rawle  172.  ,       ,     .  _  „, 

8.  C. — Greenwood  v.  Colcock,  2  8.  C. 

'Tenn. — Hunter  v.  Agee,  5  Humphr. 
67. 

Va. — ^Kemper  v.  Kemper,  3  Rand. 
(24  Va.)  8.  _  „ 

W.  Va. — Morgan  v.  Hale,  12  W.  Va. 
713. 

Eng. — ^Martyn  v.  Bllthman.  Telv. 
197.  80  Reprint  130. 

[a]  ZllnatiattoBS. — ^The  principle 
applies:  (1)  To  a  promise  or  a  bond 
to  indemni^  an  officer  for  releasing 
a  person  from  arrest.  Webber  v. 
Blunt,  19  Wend.  (N.  T.)  188,  32  AmD 
446.  (2)  To  a  bond  of  indemnity 
for  the  voluntary  escape  of  a  pris- 
oner In  the  officer's  charge.  Ayer  v. 
Hutchlns,  4  Mass.  370,  3  AmD  232. 
(8)  To  a  bond  or  a  promise  to  in- 
demnify an  officer  for  neglecting  to 
serve  or  execute  process,  for  the  exe- 
cution of  process  known  to  be  illegal, 
for  Illegal  execution  of  valid  process, 
or  for  any  other  neglect  of  duty  or 
illegal  act.  Renfro  v.  Heard,  14  Ala. 
23,  48  AmD  106;  Buffendeau  v. 
Brooks,  28  Cal.  641;  Stark  v.  Raney, 
18  Cal.  822;  Hardesty  v.  Price,  8  Colo. 
666;    Anderson   v.    Farns,    7    BlaCkf. 


(Ind.)  343;  Cass  County  v.  Beck,  76 
Iowa  487,  41  NW  200;  Colo  v.  Parker, 
7  Iowa  167,  71  AmD  439;  Hodsdon  v. 
Wllklns,  7  Me.  113,  20  AmD  347; 
Churchill  V.  Perkins,  6  Mass.  641; 
Denny  v.  Lincoln,  5  Mass.  385-  Ayer 
V.  Hutchlns,  4  Mass.  370,  3  AmD  232; 
Shotwell  V.  Hamblin,  23  Miss.  166,  56 
AmD  83;  Harrington  v.  Crawford,  136 
Mo.  487.  38  SW  80,  58  AmSR  653,  85 
LRA  477;  Ash  by  v.  Dillon,  19  Mo. 
619;  Carroll  v.  Partridge,  12  Mo.  A. 
683;  Murtagh  v.  Conner,  15  Hun 
(N.  T.)  488;  Perkins  v.  Proud,  63 
Barb.  (N.  T.j  420;  Webbers  v.  Blunt, 
19  Wend.  (N.  T.)  188,  32  AmD  445; 
Millard  v.  Canfleld,  6  Wend.  (N.  T.) 
61:  Goodale  v.  Holdrldge,  2  Johns. 
(N.  T.)  193;  Griffin  v.  Hasty,  94  N.  C. 
488;  Denson  v.  Sledge,  13  N.  C.  138; 
Taylor  v.  Worrel,  4  LegGax  (Pa.) 
401;  Greenwood  v.  Colcock,  2  S.  C.  L. 
87;  Barnes  v.  Jackson,  2  Sneed 
(Tenn.)  416;  Kemper  v.  Kemper, 
3  Rand.  (24  Va.)  8;  Morgan  v.  I&le, 
12  W.  Va.  713:  Blackett  v.  Crissop,  1 
Ld.  Raym.  278,   91  Reprint  1082. 

[b]  A  IwbA  to  iadnoa  •  levy  am 
sattnpt  pgoperty  has  been  held  void 
In  some  states.  Renfro  v.  Heard,  14 
Ala.  23,  48  AmD  82.  Contra  Mays  v. 
Joseph,  84  Oh.  St.  22;  Miller  v. 
Rhoades,  20  Oh.  St.  494;  Jamelson  v. 
Calhoun,  29  S,  C.  L.  19. 

SB.  OtL— Stark.v.  Raney,  18  Cal. 
622 

lil. — Wolfe  v.  McClure,  79  III.  564. 

Ind.— Anderson  v.  Fams,  7  Blackf. 
843. 

Mass. — Foster  v.  Clark,  19  Pick. 
329;  Marsh  v.  Gold,  19  Mass.  285. 

Miss. — Shotwell  v.  Hamblin,  28 
Miss.  156,  66  AmD  83. 

Mo. — McCartney  v.  Shepard,  il  Mo. 
573,    64   AmD   250. 

N.  H.— Pike  V.  Mlddleton,  12  N.  H. 
278. 

N.  T. — Griffiths  V.  Hardenbergh,  41 
N.  T.  464. 

N.  C— Joyce  v.  Williams.  1  N.  C. 
20. 

Oh.— Martin  v.  Bolenbaugh,  42  Oh. 
St.  508;  Miller  v.  Rhoades,  20  Oh. 
St.  494;  Smith  v.  Robinson.  3  Oh. 
Cir.  Ct.  257,  2  Oh.  Clr.  Dec.  146. 

Vt. — Gleason  v.  Briggs,  28  Vt.  186. 

Ont. — Robertson  v.  Broadfoot.  11 
U.  C.  Q.  B.  407;  Ballard  v.  Pope,  3 
U.  C.  Q.  B.  317. 

8S.  Hall  V.  Huntoon,  17  Vt  244, 
44  AmD  332. 

87.  U.  8. — ^Barnsdall  v.  Owen,  200 
Fed.    619.   118   (X;A   623. 

Ky. — Commonwealth,  etc..  Bank  v. 
Globe  Bank,  etc.,   Co.,  116  SW  792. 

Nebr. — Ong  Exch.  Bank  v.  Clay 
Center  State  Bank,  159  NW  409;  Lion 
Bonding,  etc.,  Co.  v.  Capital  F.  Ins. 
Co.,  96  Nebr.  51,  146  NW   1051. 

N.  J. — Brooks  V.  Cooper,  60  N.  J. 
Eq.  761,  26  A  978,  86  AmSR  793,  21 
LRA  617. 

N.  T.— Logan  v.  Pidelity-Phenlx  P. 
Ins.  Co.,  161  App.  Dlv.  404,  146  NTS 
678. 

[a]  XUnstxattoiui,— (1)  An  agree- 
ment by  the  owners  of  newspapers 
whereby  they  agreed  that  for  the 
term  of  two  years,   in   case  of  the 
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CONTRACTS 


[§  381 


[i  3811  (m)  Interference  'with  Dnties  of  Quasi 
PnUic  OorporatiosB.  The  geaeral  rule  has  been 
laid  dowa  that  any  contract  of  a  corporation  by 
which  it  disables  itself  from  performing  its  duties 
to  the  public,  or  subordinates  to  its  private  inter- 
ests the  rights  and  conveniences  which  it  impliedly 
undertakes  to  secure  to  the  community,  is  invalid 
as  contrary  to  public  policy.^  So  agreements  by' 
railroad  companies  and  other  common  carriers, 
water  and  gas  companies,  and  other  quasi  public 
corporations  owing  duties  to  the  public,  which  in- 
terfere with  the  performance  of  such  duties,  are 
illegal  and  void  as  being  contrary  to  public  policy,*' 
the  question  not  depending  on  whether  the  public 
has  in  the  particular  case  suffered  any  detriment, 
but  on  whether  the  contract  is  in  its  nature  such  as 
might  be  injurious  to  the  public.**  This  principle 
has  been  applied,  for  example,  to  an  agreement  or 


combination  by  or  between  railroad  companies  leas- 
ing or  conveying  property  necessary  to  enable  them 
to  perform  their  duties  to  the  public,  or  discon- 
tinuing a  line,  etc.;*^  to  an  agreement  between  two 
connecting  railroad  companies  that  one  sliould  dis- 
continue the  use  of  a  part  of  its  road  by  which  it 
had  long  been  connected  with  a  line  of  steamboats 
at  tidewater,  which  was  one  of  its  termini  under 
its  charter,  and  that  the  other  should  use  its  in- 
fluence to  prevent  the  extension  of  a  third  road 
which  would  interfere  with  the  business  of  the 
first  one;''  and  to  agreements  by  which  a  railroad 
company  binds  itself  not  to  build  its  railroad  along 
a  particular  route,  to  locate,  or  not  to  locate  its 
station  or  depot  at  a  particular  point,  or  to  loeat« 
it  at  a  particular  point  ;'^  or  to  furnish  or  not  to 
furnish  sidings,**  unless,  according  to  some  of  the 
cases,  where  the  agreement  is  to  locate  elang  a  par- 


designation  of  either  paper  to  pub- 
lish the  laws  the  net  amount  re- 
ceived for  this  service,  after  paying 
the  expense  of  the  publication,  should 
bo  equally  divided  between  them,  and 
that  their  newspapers  during  said 
two  years  should  be  alternately  se- 
lected and  designated  for  the  pur- 
pose of  publishing  the  laws.  Brooks 
V.  Cooper,  60  N.  J.  Eq.  761,  26  A 
887.  35  AmSR  789,  21  LRA  617. 
(2)  A  transaction  by  which  the 
cashier  of  plalntiR  bank  deposited 
his  personal  note  with  defendant 
l>ank,  for  credit  to  plalntiflT  for  the 
purpose  of  making  It  appear  solvent 
when  it  made  Its  report  to  the  state 
auditor,  without  any  intention  of 
creating  an  Indebtedness  Is  Illegal. 
Commonwealth,  etc..  Bank  v.  Globe 
Bank,    etc.,    Co.,    (Ky.)    116    SW    792. 

88.  Delaware,  etc.,  R.  Co.  v.  Kut- 
ter,  147  Fed.  61.  77  CCA  S16  [cer- 
tiorari den  20S  n.  S.  588,  27  SCt 
776.  51   L.  ed.   330]. 

89.  U.  S. — Central  Transp.  Co.  v. 
Pullman's  Palace-Car  Co.,  139  TT.  S. 
24,  11  SCt  478.  36  L.  ed.  66;  Glbbs 
v.  Consolidated  Gas  Co.,  130  U.  S. 
396,  9  SCt  653,  32  L.  ed.  979;  Wood- 
stock Iron  Co.  v.  Richmond,  etc., 
E^xtenslon  Co.,  129  U.  S.  643,  9  SCt 
402,  32  L.  ed.  819;  Thomas  v.  West 
Jersey  R.  Co.,  101  U.  S.  71,  26  L.  ed. 
950;  York,  etc.,  R.  Co.  v.  wlnans,  17 
How.  30,  15  Li.  ed.  27:  Denver,  etc, 
R.  Co.  v.  Atchison,  etc.,  R.  Co.,  16 
Fed.  660  [rev  on  other  grounds  110 
U.  S.  667,  4  SCt  186.  28  L.  ed. 
291]. 

Ark. — Edgar  Lumber  Co.  v.  Comic 
Stave  Co..  96  Ark.  449,  463,  130  SW 
452  [cit  Cyc].  To  same  etCect  Bryant 
Lumber  Co.  v.  Fourcke  River  Lum- 
ber Co..  124  Ark.  313.  187   SW  455. 

Colo. — Denver  Cons.  Electric  Co.  v. 
Lawrence,  81  Colo.  301,  73  P  39; 
Pueblo,  etc.,  R.  Co.  v.  Taylor,  6  Colo. 
1,   45  AmR  512. 

Conn. — State  v.  Hartford,  etc.,  R. 
Co..    29   Conn.    638. 

Fla. — Florida,  etc..  R.  Co.  v.  State, 
31  Fla.  182.  13  S  103,  34  AmSR  30, 
20  LRA  419. 

111. — Chicago  Gas-Light,  etc.,  Co.  v. 
People's  Gas-Light.  etc.,  Co..  121  111. 
630,  13  NE  169,  2  AmSR  124;  St. 
Louis,  etc..  R.  Co.  v.  Mathers,  71  111. 
692.  22  AmR  122,  104  111.  257;  Peoria, 
etc.,  R.  Co.  V.  Coal  Valley  Mln.  Co., 
68  III.  489;  Marsh  v.  Falrbury,  etc., 
R.  Co.,  64  111.  414,  16  AmR  664; 
Linder  v.  Carpenter,  62  111.  309; 
Bestor   v.  Wathen,   60   111.   138. 

Ind. — Chicago,  etc..  R.  Co.  v.  South- 
ern Indiana  R.  Co.,    (A)   70  NE  843. 

Iowa. — Williamson  v.  Chicago,  etc.. 
R.  Co.,  53  Iowa  126,  4  NW  870,  36 
AmR    206. 

Kan. — St.  Joseph,  etc..  R.  Co.  v. 
Ryan,   11  Kan.  602,  15  AmR  367. 

Ky.— Fields  v.  Holland.  168  Ky. 
544,  165  SW  699.  LRA191SC  865; 
Chesapeake,  etc.,  B.  Co.  v.  Peed,  155 
Ky.  696,  160  SW  472,  AnnCasl915C 
460. 

Md. — Chesapeake,  etc.,  Tel.  Co.  v. 
Baltimore,  etc.,  Tel.  Co.,  66  Md.   399, 


7  A  809.  59   AmR  167. 

Mass. — Puller  v.  Dame,  18  Pick. 
472. 

Mo. — Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  128  Mo.  224,  27  SW 
568,  SO  SW  480;  Pacific  R.  Co.  v. 
Seely,   45   Mo.   212,   100  AmD  369. 

Nebr. — Sammons  v.  Kearney  Power, 
etc..  Co.,   77  Nebr.   680,   110   NW  308. 

8  LRANS  404;  Clarke  v.  Omaha,  etc.. 
R.  Co.,  S  Nebr.  314. 

Oh. — Schofield  v.  Lake  Shore,  etc., 
R.  Co..  43  Oh.  St.  571,  3  NB  907,  64 
AmR  846. 

Okl.— McGuffln  V.  Coyle,  16  Okl. 
648,  85  P  954.  86  P  962.  6  LRANS 
624. 

Or. — Holladay  v.  Patterson,  6  Or. 
177. 

Pa. — Peters  v.  Rylands,  20  Pa.  497. 
69  AmD  746. 

S.  D. — Minnesota,  Mc..  R.  Co.  v. 
Way,  34  S.  D.  436,  148  NW  858.  LRA 
1915B    925. 

Tex. — Gulf.  etc..  R.  Co.  v.  'Morris, 
67  Tex.   692,    4   SW   156. 

Wash. — Reed  v.  Johnson,  27  Wash. 
42,   67   P  381.   67   LRA  404. 

N.  B. — South-West  River  Driving 
Co.  V.  Lynch,  88  N.  B.  242;  Lynch  v. 
Richards  Co.,    88  N.  B.   160. 

See  Corporations    [10   Cyc    1162]. 

PnbUo  caaimctsT  of  oaa  compaiilMi 


In  geaaral  see  Gas   [20' Cyc  11691. 

90.  Ford  v.  Oregon  Electric  R.  Co., 
60  Or.  278,  117  P  809,  36  LRANS  368, 
AnnCasl914A  280  ^holding  invalid  an 
agreement  in  a  right  .of  way  deed 
requiring  an  electric  railroad  com- 
pany to  stop  all  regular  trains  for 
passengers  at  a  crossing  on  the 
grantor's  farm). 

91.  Thomas  V.  West  Jersey  R.  Co., 
101  U.  S.  71.  25  L.  e*.  960;  Thompson 
V.  Schenectady  R.  Co.,  131  Fed.  677. 
65  CCA  325;  Gulf,  etc.,  R.  Co.  v. 
Morris.  67  Tex.  692,  4  SW  166;  Mon- 
treal Park,  etc.,  R.  Co.  v.  Chateau- 
gay,  etc.,  R.  Co.,  36  Can.  S.  C.  48. 

[a]  XndlviaiLals  »■  ooounon  o«v 
rlex«^— It  has  been  said  that  this 
does  not  apply  to  individuals  en- 
gaged in  the  business  of  common 
carriers.  Leslie  v.  LoriUard,  110 
N.  T.  619,  18  NE  363,  1  LRA  456. 
To  the  same  effect  Leslie  v.  Lorillard, 
40  Hun  392.  But  see  Anderson  v. 
Jett,  89  Ky.  375,  12  SW  670,  11  KyL 
570,  6  LRA  390  (where  pooling  con- 
tract of  steamboat  owners  was  held 
invalid). 

Allamatfam  of  fraiubls*  or  pxop> 
•rty  of  taaenapli  or  telaptunu  com- 
pany  see  Telegraphs  and  Telephones 
[37   Cyc   1616]. 

ISallroad  salsa,  Immm,  or  other 
traasfars  see  Railroads  [33  Cyc  78]. 

Str**t  ndlroad  utUmi,  tralBo  oon- 
trkota,  and  ooaaoUdwtloa  see  Street 
Railroads  [36  Cyc  1340]. 

Valegxapli  md  telmtluHM  laaaes, 
ooatntets,  and  eomUasnons  see  Tele- 
graphs and  Telephones  [37  Cyc  1620]. 

93.  State  v.  Hartford,  etc.,  R.  Co., 
29   Conn.  638. 

93.  U.  S. — Beasley  v.  Texas,  etc., 
R.  Co.,  191  U.  S.  492.  24  SCt  164,  48 
L.  ed.  274   [aff  115  Fed.  952,   63  CCA 


434];  Woodstock  Iron  Co.  v.  Rich- 
mond, etc..  Extension  Co.,  129  U.  S. 
643,  9   SCt  402,  32  L.  ed.  819. 

Colo. — Pueblo,  etc.,  R.  Co.  v.  Tay- 
lor, 6  Colo.   1.  45  AmR  612. 

Cpnn. — State  v.  Hartford,  etc,  R. 
Co..    29  Conn.   638. 

Fla. — Florida,  etc.,  R.  Co.  v.  State, 
31  Fla.  482,  13  S  108,  34  AmSR  30. 
20  LRA  419. 

111. — Chicago,  etc.,  R.  Co.  v.  Pco.. 
222  111.  396,  78  NE  784;  Doane  v. 
Chicago  City  R.  Co.,  160  111.  22.  45 
NB  507.  35  LRA  588;  Mobile,  etc..  R. 
Co.  V.  Peo..  132  111.  659,  24  NE  648, 
22  AmSR  566;  St.  Louis,  etc.,  R.  Co. 
•v.  Mathers.  71  111.  592,  23  AmR  122, 
104  III.  257;  Marsh  v.  Fairbury,  etc.. 
R.  Co.,  64  111.  414.  16  AmR  664; 
Linder  v.  Carpenter,  62  lU.  809: 
Bestor  V.  Wathen.  60  111.  188. 

Iowa. — Williamson  v.  Chicago,  etc.. 
R.  Co.,  68  Iowa  126,  4  NW  870.  36 
AmR  206. 

Kan. — St.  Joseph,  etc.,  R.  Co.  v. 
Ryan,  11  Kan.  602,  16  AmR  367. 

Mass. — Fuller  v.  Dame,  18  Ptck. 
472. 

Mrf. — ^Workman  v.  Campbell,  48  Mo. 
306;  Pacific  R  Co.  v.  Seely,  45  Mo. 
212^,  100  AmD  369. 

N.  Y. — Hartford,  etc..  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  26  N.  Y. 
Super.  411. 

Okl. — ^McOumn  V.  Coyle,  18  Okl. 
648,  85  P  954.  86  P  962,  6  LRANS 
524;  Enid  Right  of  Way,  etc.,  Co.  v. 
Lile,    15   Okl.   317,    82  P  810. 

Or. — Holladay  v.  Patterson,  6  Or. 
177. 

Wash. — Reed  v.  Johnson,  27  Wash. 
42,  67  P  381,  67  LRA  404. 

[a  1  ZUnstrattoa. — An  agreement 
tending  to  Influence  persons  charged 
with  the  duty  of  locating  railroad 
stations  is  an  agreement  to  influence 
the  discharge  or  a  trust  to  the  pub- 
lic, and  any  contract  tendinRT  to 
limit  that  power  for.  a  pecuniary 
consideration  running  to  such  conn- 
pany  or  its  agent  is  void  as  against 
•public  policy.  Enid  Right  of  'Way, 
etc.,  Co.  V.  Lile,  15  Okl.  ?17,  82  P  810. 

Oontntota  ma  to  location: 
Of  railroads  generally  see  Railroads 


[33    Cyc    116]. 

Of      ■■      "     ■ 


railroad    stations    see    Railroads 

[33  Cyc   141]. 

94.  Chicago,  etc.,  R.  Co.  v.  South- 
ern Indiana  R.  Co.,  (Ind.  A.)  70  N1S 
343.  See  Whalen  v.  Baltimore,  etc.. 
R  Co.,  108  Md.  11,  69  A  390.  129 
AmSR  423,  17  LRANS  130  (holding 
that  there  is  a  manifest  distinction 
between  covenants  to  establish  and 
maintain  railroad  stations  for  the 
public  convenience  and  those  to  es- 
tablish and  maintain  sidings  for  pri- 
vate use  merely,  the  former  are  gen- 
erally condemned  as  against  public 
policy,  while  the  latter  are  to  be 
governed  by  the  circumstances  of 
each  case). 

Ssta-  of  ndlroad  to  fnznlsh  prl^at* 
hranOMai  apoza,  aad  sUstnMhs  see 
Railroads  [33  Cyc  637]. 

[a]  FsrtlCTilar  Mpr— menf .  A  con> 
tract  binding  a  rkJlroad 


company  to 


For  later  ossea.  developsMata  and  ehsacas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tieolar  route  or  at  a  partioolar  poiat,  it  is  not  re- 
stricted from  locating  lines,  stations,  or  depots 
along  other  lines,  or  at  other  points  also,  or  other* 
wise  doing  vhatever  the  public  convenience  may  re- 
quire.*' Ciontracts  by  common  carriers  and  other 
qaasi  public  corporations  making  undue  discrimina- 
tion in  favor  of  particular  persons  are  generally 
prohibited  by  statute,  but  they  are  also  illegal  as 
contrary  to  public  policy."* 

Public  not  injured.  Contracts  of  quasi  public 
eorporations,'  however,  will  be  sustained,  where 
otherwise  valid,  in  case  the  public  interest  is  not 
affected  or  concerned.*'  So  contracts  by  which  a 
benefit  is  secured  to  a  railroad  corporation  itself  by 
the  choice  of  a  particular  location  will  be  sustained 
where  they  do  not  infringe  on  rights  of  the  public ;" 
and  a  railroad  company  for  the  purpose  of  aiding 

construct  and  maintain  a  aiding  at  s 
designatAd  place  connected  with  Its 
main   Mne   running   through   a   farm, 


to  stop  trains  for  passengers  going 
to  and  from  the  farm,  and  to  leave 
at  the  siding  cars  laden  with  freight 
for  the  owner  Is  valid  and  enforce- 
able. Whalen  v.  Baltimore,  etc.,  R. 
Co.,  lOS  Md.  11,  69  A  390,  12*  AmSR 
433.  17  LRANS   ISO. 

•5.  U.  S. — Parrlngton  v.  Stucky, 
1S5  Fed.  S25.  »1  CCA  811. 

Cal. — ^McCowen  v.  Pew,  IBS  Cal. 
735.  $S  P  893,  Zl'LRANS  800,  15 
AnnCas   630. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Sumner,  106  Ind.  56,  5  NB  404,  56 
AmR  719.      ■ 

Iowa. — Williamson  v,  Chicago,  etc., 
R.  Co..  5S  Iowa  126,  4  NW  870.  S« 
AmR  206:  Cedar  Rapids  First  Nat. 
Bank  v.  Hendrie.  49  Iowa  402,  81 
AmR  153;  Taylor  v.  Cedar  Rapids, 
etc,  R.  Co..  25  Iowa  871. 

Ky. — Berryman  v.  Cincinnati 
Southern  R.  Co.,  14  Bush  765. 

"Ilch. — 9wartwout  v.  Michigan  Air 
I  R.  Co..  24  Mich.  389. 
"br. — Harris  v.  Roberts,  12  Nebr. 
63T:  12  KW  89,  41  AmR  779. 

N.  D. — Grlswold  V.  Minneapolis, 
etc.,  R.  COm  12  N.  D.  436,  97  NW  688. 
102  AmSR  672. 

Tex. — International,  etc.,  R.  Co.  v. 
Dawson,  62  Tex.  260;  Texas,  etc,  R. 
Co.  T.  Ro bards,  60  Tex.  545,  48  AmR 
268 

[a]  SaleetioB  of  xoate^— A  rail- 
road company  In  the  absence  of  a 
law  requiring  it  to  select  a  partic- 
ular route,  haylnir  discretion  to  se- 
lect the  route,  may.  for  a  consider- 
ation moving  to  itself  and  aa  an  In- 
ducement thereto,  determine  as  be- 
tween contesting  localities  in  favor 
of  one  aa  against  the  others.  Mc> 
Cowen  V.  Pew.  168  Cal.  735,  96  P  893, 
11  LRANS  800,  15  AnnCas  680. 

96.  Ark. — St.  LiOUla  etc.,  R.  Co.  V. 
SUte.   lis  Ark.   147.    165   SW  251. 

111. — ^Indianapolis,  etc.,  R.  Co.  v. 
Ervln,  118  111.  250,  8  NB  862,  SO  AmR 
369. 

Md. — Chesapeake,  etc.,  Tel.  Co.  v, 
Baltimore,  etc.,  Tel.  Co.,  66  Md.  899, 
7  A  80*.  59  AmR  167. 

Oh. — Scofleld  V.  I.ake  Shore,  etc., 
R.  Co..  48  Oh.  St.  571,  8  NB  907,  64 
AmR  846. 

Va Marrlman   v.    Cover,    104   Va. 

428.  51  SB  817. 

Wis. — Superior  v.  Douglas  County 
Tel.  Co..  141  Wis.  863,  122  NW  1628. 

[a]  Mscrtanljuitlon  In  favor  of 
yunliB  -A  contract  between  a  public 
utility  corporation  and  the  state  or 
a  public  corporation  which  gives  the 
state  or  public  corporation  advan- 
tage over  general  customers  Inrires 
to  the  benefit  of  the  state  or  public 
corporation  In  the  aggregate  la  not 
discriminatory,  and  Is  not  violative 
of  public  policy.  Superior  v.  Doug- 
las County  Tel.  Co.,  141  Wis.  363,  122 
NW  1013. 

[hi  ninstrKUoB. — A  contract  by 
which  a  partnership  procured  a  right 
of  way  over  an  owner's  land  for  a 
railroad  and  agreed  to  ship  no  bark 
thereon,  except  to  the  owner,  unless 


he  refused  to  take  It  at  the  market 
price  Is  void,  although  there  was  no 
agreement  between  the  parties  that 
the  road  was  to  be  constructed  and 
operated  as  a  common  carrier.  Mer- 
rlman  v.  Cover,  104  Va.  428,  51  SB 
817. 

[c]  SiaorlalaattoB  basad  on 
amonat  of  aleetxlo  onxreBt  used  is 
not  necessarily  an  undue  preference. 
Metropolitan  Blectrlc  Supply  Co., 
Ltd.  V.  Qinder,  [1901]  2  Ch.  799. 

Bisorimlnatlom  'hft 
Carriers  see  Carriers  f|  746-828. 
Blectrlc  lighting  companies  see  Blec- 

trlclty  [15  Cyc  470]. 
Qaa  companies  see  Gas  [20  Cyc  1166]. 
Telephone  or  telegraph  company  see 

Telegraphs     and     Telephones     [87 

Cyc  1652]. 
Water       supply      corporations       see 

Waters  [40  Cyc.  791]. 

97.  U.  S. — Montgomery  Light, 
etc.,  Co.  V.  Montgomery  Tract.  Co., 
219  Fed.  963  [aff  229  Fed.  672,  144 
CCA  82];  McKell  v.  Chesapeake,  etc., 
R.  Co.^  186  Fed.  39,  108  CCA  141,  175 
Fed.  321,  99  CCA  109,  20  AnnCas  1097 
[certiorari  den  220  U.  S.  618,  31  SCt 
717,  65  L.  ed.  609);  Delaware,  etc.,  R. 
Co.  V.  Kutter.  147  Fed.  61,  77  CCA 
316  [certiorari  den  203  U.  S.  688,  27 
SCt  776,  61  L.  ed.  380]. 

Cal. — Southern  Pac.  Co.  v.  Spring 
Valley  Water  Co..  178  Cal.  291,  169 
P  866. 

111. — Shell  V.  Peoria,  etc.,  R.  Co., 
276  111.  267,  114  NB  629;  Lyman  v. 
Suburban  R.  Co„  190  III.  820,  60  NB 
616,   52  LRA  646. 

Iowa. — Muscatine  Water  Co.  v. 
Muscatine  Lumber  Co.,  85  Iowa  112, 
62  NW  108,  89  AmSR  284. 

Ky. — Riley  v.  Louisville,  etc..  R. 
Co.,  142  Ky.  67,  133  SW  971,  86  LRA 
NS  636,  AnnCasl912D  280. 

Me. — ^Powers  v.  Maine  Cent.  R.  Co., 
114  Me.  198,  95  A  879. 

Mo. — Scholten  v.  St.  Louis,  etc.,  R. 
Co..  101  Mo.  A.  616.  78  SW  916. 

N.  J. —  Reed  v.  Saslaff,  78  N.  J.  L. 
168,  73  A  1044. 

Tex — Mosel  v.  San  Antonio,  etc.,  R. 
Co.,  (Civ.  A.)  177  SW  1048;  Wright  v. 
Riley,   (Civ.  A.)  118  SW  1134. 

Wis.-— Superior  v.  Douglas  County 
Tel.  Co.,  141  Wis.   363.   122  NW  1023. 

N.  B. — Saint  John  River  SS.  Co.  v. 
Star  Line  SS.  Co.,  40  N.  B.  406. 

[a]  AppUeaUoiu  of  tbla  mis  have 
been  made  to:  (1)  An  agreement  to 
build  a  spur  track.  McKell  v.  Ches- 
apeake, etc.,  R.  Co.,  186  Fed.  39,  108 
<iCA  141,  175  Fed.  321.  99  CCA  109, 
20  AnnCas  1097  [certiorari  den  220 
U.  S.  613,  SI  SCt  717.  55  L.  ed.  609]. 
(2)  A  contract  to  build  up,  develop, 
and  conduct  the  business  of  the 
transportation  of  milk  on  line  of 
railroad  for  percentage  of  the 
freights  earned.  Delaware,  etc..  R. 
Co.  v.  Kutter,  147  Fed.  51.  77  CCA 
315  [certiorari  den  203  tJ.  S.  588.  27 
SCt  776,  51  L.  ed.  380].  (3)  A  right 
of  way  agreement  for  stations,  etc. 
Lyman  v.  Suburban  R.  Co.,  190  111. 
320,  60  NE  515,  52  LRA  645.  (4)  An 
agreement  by  a  private  corporation 
to  pay  a  water  company  for  extend- 
ing Its  mains  to  Its  mill.    Muscatine 


in  the  constmetion  of  its  road  may  acc^t  and  en- 
force an  obligation  payable  to  it  and  conditioned 
that  it  shall  become  due  when  the  road  is  built  and 
put  in  operation.**  A  contract  by  a  railroad  com- 
pany to  give  one  steady  and  permanent  emploj^ment 
is  not  illegal  as  being  contrary  to  public  policy.'- 

Contracts  sanctioned  by  statate.  It  is  almost 
unnecessary  to  state  that  contracts  sanctioned  by 
statute  cannot  be  regarded  as  against  public  policy.* 

[$  382]  (n)  Interference  with  Conrse  of  Justice 
— aa.  Li  GeneraL  Agreements  calculated  to  impede 
the  regular  administration  of  justice  are  void  as 
against  public  policy,  without  reference  to  the  ques- 
tion whether  improper  means  are  contemplated  or 
employed  in  their  execution.  The  law  looks  to  the 
general  tendency  of  such  agreements,  and  it  closes 
the  door  to  temptation  by  refusing  them  recogni- 

Water  (To.  v.  Muscatine  Lumber  Co., 
86  Iowa  112,  52  NW  108.  39  AmSR  284. 
(6)  A  contract  between  a  private 
corporation  and  a  railroad  company, 
under  which  the  railroad  company 
was  to  extend  a  spur  track  to  the 
premises  of  the  private  corporation 
and  to  retain  exclusive  operation  and 
control  of  it,  and  under  which  the 
means  for  its  construction  were  to 
be  furnished  by  the  private  corpora- 
tion and  to  be  later  reimbursed. 
Riley  V.  Louisville,  etc.,  R.  Co.,  14t 
Ky.  67,  133  SW  971,  36  LRANS  636. 
Ann(^sl912D  230.  (6)  An  agree- 
ment of  a  railroad  to  build  and  main- 
tain a  switch  track  for  private  prop- 
erty, Scholten  v.  St.  Louis,  etc,  R. 
Co.,  101  Mo.  A.  616,  73  SW  916.  (7) 
An  agreement  between  certain  roll- 
ing chair  proprietors  at  a  summer 
resort  to  maintain  a  fixed  schedule 
of  rates  for  service,  where  the 
schedule  of  rates  fixed  Is  the  same 
as  the  maximum  rates  fixed  for  such 
service  by  the  city  ordinance,  and 
where  such  rates  are  reasonable,  and 
It  does  not  appear  that  the  parties 
have  a  monopoly.  Reed  v.  Saslaff, 
78  N.  J.  L.  168.  73  A  1044.  (8)  A 
contract  between  a  street  railroad 
company  and  a  power  company  by 
which  Che  latter  agrees  to  furnisu 
to  the  former  the  electric  power  to 
operate  its  cars  Is  not  against  publlo 
policy  as  a  delegation  by  the  street 
railroad  company  of  a  part  of  Ita 
duty  to  the  public  as  a  common. car- 
rier. Montgomery  Light,  etc.,  Co.  v. 
Montgomery  Tract.  Co.,  219  Fed.  968 
[afl  229  Fed.  672.  144  CCA  821. 
,  98.  Davis  V.  Williams,  111  Ala. 
542.  2$  S  704;  Farrlngton  v.  Stuckey, 
7  Ind.  T.  364,  104  SW  647;  Parrott  v. 
Atlantic,  etc.,  R.  Co..  166  N.  C.  296. 
81  SB  348,  AnnCasl915D  265. 

90.  Coyle  V.  Arkansas  Valley,  etc, 
R.  Co.,  41  Okl.  648,  139  P  294;  South- 
ard V.  Arkansas  valley,  etc.,  R.  Co.. 
24  CM.  408,  103  P  750;  Cooper  v.  Ft. 
Smith,  etc.,  R.  Co.,  23  Okl.  139,  99  P 
785;  (Suss  V.  Federal  Trust  Co.,  19 
Okl.  138,   91  P  1045. 

Ooatraots  In  aid  of  ooastmction  of 
railroad  see  Railroads  [33  Cyc  89]. 

1.  Cox  V.  Baltimore,  etc.,  R.  Co., 
180  Ind.  4*5,  103  NB  337,  50  LRANS 
453;  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  A.  109,  32  NB  802,  51  AmSR  289; 
Jessup  v.  Chicago,  etc.,  R.  Co.,  87 
Iowa  243,  48  NW  177;  Louisville,  etc., 
R.  Co.  v.  Cox,  145  Ky.  667,  141  SW 
389;  Bowers  v.  Detroit  Southern  R. 
Co.,   26   Oh.  Clr.   Ct.   518. 

[a]  Season  for  rule, — It  is  neces- 
sarily Implied  that  the  servant  is 
properly  qualified  to  perform  his  du- 
ties and  may  be  discharged  for  any 
cause  that  would  Justify  the  dis- 
charge of  a  servant  employed  for  a 
fixed  term.  Louisville,  etc.,  R.  Co. 
V.    Cox,    145  Ky.    667,    141   SW  389. 

t.  Graham  v.  Macon,  etc.,  R.  Co., 
120  Ga.  757,  49  SE  75;  Tyler  v.  St. 
Louis  Southwestern  R.  Co.,  99  Tex. 
491.  91  SW  1.  13  AnnCas  911  [app 
dism  212  U.  S.  652,  29  SCt  684,  58. 
L.  ed.  8491;  Kansas  City,  etc.,  R.  Co. 
V.   Sweetwater,   62  Tex.   Civ.   A.   242. 
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iion  in  any  of  the  courts  of  the  eonntry.*  Within 
the  condemned  category  are  agreements  to  compound 
a  crime  or  a  pensd  action;*  agreonents  involving 
ehamperty  or  maintenance,  agreements  to  refer  to 
arbitration;*  agreements  involving  the  evasion  of 
the  service  of  judicial  process;'  agreements  to  defeat 
probate  of  a  will  or  payment  of  a  legacy;'  agree- 
ments in  contravention  of  the  legal  administration 
of  estates;*  stipulations  for  costs  not  allowed  by 
etatnte;^"  and  agreements  interfering  with  the 
proper  discharge  of  the  duties  of  a  judicial  officer 


or  other  person  charged  with  the  enforcement  of 
tne  law."  All  agreements,  it  is  said,  relatinfi:  to 
prooeedingB  in  eourt,  civil  or  criminal,  whieh  nuiy 
involve  anything  inconsistent  with  the  impartial 
eonzse  of  justice^  are  void,  although  not  open  to 
the  charge  of  actual  corruption,  and  regardless  of 
the  good  faith  of  the  parties  or  of  the  fact  that  no 
evil  resulted  therefrom."  Contracts  or  stipulations, 
however,  between  the  parties  to  litigation  whieh  do 
not  affect  the  doe  conrse  of  justice,  but  are  limited 
to  the  adjustment  of  private  rights,  are  not  invalid.^* 


Itl  SW  251.  See  Rarltan  River  R. 
Co.  v.  Middlesex,  etc..  Tract.  Co.,  TO 
JN.  J.  L.  732,  6S  A  312  (asreement 
that  railroad  company  will  not  re- 
duce rates  unless  required '  tay  law). 

3.  U.  S. — ^Pope  Mrg.  Co.  V.  Oor- 
mully,  144  U.  S;  224,  13  SCt  632,  36 
li.  ed.  414:  Sets  y.  Unna,  6  -Wall.  337, 
18  L.  ed.  79 J:  Providence  Tool  Co.  v. 
Norris,  2  Wall.  46,  17  L.  ed.  8«8:  Cas- 
serliiih  v.  Wood.  119  Fed.  308.  66 
CCA  212:  Bierbauer  v.  Wirtb,  6  Fed. 
336,  llBisa.  60. 

Ala.— Dawklns  ▼.  Oill.  10  Ala.  206. 

Ark. — Wood  V.  Stewart,  81  Ark.  41. 
38  SW  711 

Cal. — Patterson  v.  Donner,  48  Cal. 
369.  . 

Colo. — Hoyt  V.  Macon,  2  Colo.  602. 

III. — Ooodrich  v.  Tenner,  144  111. 
422.  33  NE  44,  36  AmSR  459,  19  LRA 
371  [aff  41  111.  A.  331];  Boehmer  v. 
Foval.  66  111.  A.  71. 

Ind. — Brown  v.  Columbus  First 
Nat.  Bank.  187  Ind.  666,  37  NB  168, 
24  LRA  206;Rlcketts  v.  Harvey,  106 
Ind.  664.  6  NH  325. 

Iowa.— Oray  v.  McReynolds,  Oft 
Iowa  461.  21  NW  777.  54  AmR  16; 
Adye  V.  Hanna,  47  Iowa  264,  29  AtnR 
484. 

Kan. — Clark  v.  Spencer,  14  Kan. 
39|.  19  AmR  96. 

Ky. — ^Fears  v.  United  I,08in,  etc., 
Bulk,  172  Ky.  265.  189  SW  226;  Ayer- 
iMck  V.  Hall.  14  Bush  506. 

Lia. — ^Morgan  v.  Nye,  14  La.  Ann. 
30. 

Me. — Shaw  y.  Reed.  30  Me.  106. 

Md.— Wlldey  v.  Collier,  7  Md.  373, 
61  AmD  346. 

Mich. — Crlsup  y.  Orosslisht,  79 
Mich.  380.  44  NW  621;  Buck  y.  Paw 
Paw  First  Nat.  Bank.  27  Mich.  293. 
16  AmR  189. 

Mo.— Ridenbauah  v.  Touag,  146 
Mo.  274,  46  SW  969. 

Mont.— Quirk  v.  Muller,  14  Mont. 
467,  3*  P  1077,  43  AmSR  C47,  26  LRA 
«7. 

N.  H.— Dudley  y.  Butler,  10  N.  H. 
281;  Dudley  v.  Cllley,  6  N.  H.  663.     , 

N.  T. — Lyon  v.  Hussey,  82  Hun  16. 
31  NTS  281;  PoUak  y.  OreKOry,  22 
N.  Y.  Super.  116. 

Oh.— Weber  y.  Shay.  56  Oh.  St.  116, 
46  NE  377.  60  AmSR  743.  37  LRA 
230;  Roll  y.  Ra^et,  4  Oh.  400,  22 
AmD  769:  Whitney  y.  Ewing.  24  Oh. 
Cir.  Ct.  N.  S.  69. 

Dr.- Mitchell  v.  Coach,  162  P  1058. 

Pa. — Ormerod  v.  Dearman,  100  Pa. 
S61,  46  AmR  391;  Wamock  v.  Trust 
Co..  26  Fa.  DlBt  125. 

Tenn. — Bledsoe  v.  Jackson.  4  Sneed 
429. 

Tex. — ^Arrinaton  y.  Sneed.  18  Tex. 
136. 

Vt.— Bates  v.  Cain,  70  Vt.  144.  40  A 
36;  Barron  v.  Tucker,  63  Vt.  ,838,  88 
AmR  684;  Hlnesburrh  v.  Sumner,  9 
Vt.  28,  31  AmD  699. 

Bng. — Collins  y.  Blantem,  2  Wils. 
C.  P.   341.   96  Reprint  847. 

[a]  IltaatxattMU— A  contract  for 
services  In  inducing  a  minor  to  leave 
the  state  to  prevent  her  from  ap- 
pearing to  set  aside  a  release  of 
claim  for  civil  damag-es  ta  void,  as 
against  public  policy.  Small  v. 
Lowrey.  166  Mo.  A.  108.  148  SW  132. 

4.  See  infra  ||   893-396. 

8.  See  Champerty  and  Mainte- 
nance  11   100-111. 

e.     See  infra  I  398. 

1.  Bierbauer  v.  Wlrth,  B  Fed.  336, 
10  Biss.  60:  Feo.  v.  Splro.  71  Misc. 
362.     129     NTS     183;     Arrlngton     v. 


Sneed,  18  Tex.  136. 

[a]  ApvUoatloaa  of  Tta»t—{\) 
Bxpenaea  Incurred  by  an  employee  in 
evading  the  process  of  &  court  at 
thp  request  and  for  the  benefit  of 
his  employer  cannot  be  recovered. 
Bierbauer  v.  Wlrth,  6  Fed.  336,  10 
Biss.  60.  (2)  An  agreement  between 
an  attorney  and  client,  the  consid- 
eration of  which  was  such  advice  to 
the  client  a«  was  calculated  to  en- 
able, if  not  to  induce  him  to  elude 
the  process  of  the  law  is  void.  Ar- 
rlngton v.  Sneed,  18  Tex.  135. 

[b]  avasloa  of  wgiHehinewt. — ^A 
contract  by  an  employer,  after  the 
service  of  a  writ  ox  garnishment,  to 
pay  the  wages  of  an  employee  In 
advance,  in  order  to  orevent  the 
same  from  being  reached  under  gar- 
nishment proceedings.  Is  legal.  Chi- 
cago, etc.,  R.  Co.  v.  Blagden,  33  111. 
A.    264. 

8.  Qugols  V.  Qehrkens,  164  Cal. 
S96.  ISO  P  8.  43  LRANS  675;  Gray  v. 
McReynolds,  65  Iowa  461.  21  NW 
777.  64  AmR  16;  In  re  Solomon,  146 
NTS   628. 

[a]  niastiatlons.  (1)  A  contract 
by  which  one  devisee  under  a  will 
agreed  to  pay  another  devisee  a 
specified  amount  'in  consideration 
of  his  Joining  with  all  the  other  dev- 
isees in  setting  aside  the  will,  so 
that  they  would  take  the'  property 
in  fee  simple  by  descent  rather  than 
life  interests,  with  remainders  over 
to  vest  in  their  issue  after  the  lapse 
of  twenty  years  from  the  date  of 
their  death,  as  provided  by  the  will, 
is  void.  Cochran  v.  Zachery.  137 
Iowa  686,  116  NW  486, 126  AmSk307, 
16  LRANS  236.  15  AnnCaa  297.  <2) 
An  agreement  between  the  father  and 
the  grandfather  of  an  Infant  legatee 
and  an  heir  at  law  not  a  legatee  not 
to  Insist  on  probate,  and  that  if  the 
will  should  oe  set  aside  the  heir 
should  pay  the  infant  the  amount 
of  his  legacy,  is  void.  Gray  v.  Mc- 
Reynolds. 66  Iowa  461.  21  NW  777, 
64  AmR  16.  (8)  An  agreement  be- 
tween the  widow  and  the  executors 
of  a  decedent  to  resist  the  probate 
of  a  will  and  to  procure  it  to  be  set 
aside,  so  as  to  cut  off  the  interest 
of  one  who  was  not  a  party  to  the 
agreement,  is  void.  Ougola  v.  Oehr- 
kens,  164  Cal.  596,  180  P  8,  43  LRA 
NS  675. 

9.  Danlelwlts  v.  Sheppard,  63  Cal. 
339;  Fox  V.  Martin,  108  Wis.  99,  84 
NW  23. 

[a]  ZUnatzatloB^— An  agreement 
by  an  administratrix  and  heir  with 
a  third  person  to  pay  him  all  that 
may  be  obtained  above  a  certain 
amount  for  his  eCTorts  in  procuring 
bids  at  the  administratrix'  sale  of 
the  land  of  the  estate  is  invalid. 
Danielwits  v.   Sheppord.   62  Cal.   389. 

10.  Northwestern  Mut.  L.  Ins.  Co. 
v.  Butler,  67  Nebr.  198,  77  NW  667 
(holding  a  stipulation  In  the  bond 
and  a  mortgage  for  payment  by  the 
mortgagor  of  "expenses  incurred  in 
procuring  and  continuing  abstracts 
of  title  for  the  purposes  of  the  fore- 
closure suit"  unenforceable  as 
against  public  policy). 

11.  Ga. — James  v.  Pepper,  10  Oa. 
A.   266.    73  BE  407. 

Ind. — Brown  v.  Columbus  First 
Nat.  Bank.  137  Ind.  656,  87  NE  168, 
24  LRA  206. 

Iowa. — ^Hawkeye  Ins.  Co.  v. 
Bralnard,  72  Iowa  180,  88  NW  60S. 

Mich. — WiUemln     v.     Bateson,     63 


Mich.  309,  29  NW  734;  Bnj^e  v.  Chip- 
man,    51    Mich.   624,    16   NW    88C. 
,  N.  H.— Dudley  y.  Butler,  10  N.   H. 
281:  Dudley  y.  Cilley,  B  N.  H.  558. 

N.  T. —  Cowdrey  v.  Carpenter.  24 
N.  T.  Super.  429.  19  AbbPr  873  trev 
on  other  grounds   1  Abb.  Dec.    4451. 

Bng. — Stotesbury  v.  Smith.  2  Burr. 
924,  97  Reprint  635.  W.  Bl.  204.  98 
Reprint   112. 

[a1  Ulaatratlons^—  ( 1 )  An  agree- 
ment whereby  a  Justice  of  the  peace 
agreed  to  charge  smaller  fees  In 
suits  to  be  brought  before  him  by  a 
certain  eorporatlon  than  prescribed 
by  statute,  and  that  such  fees  sbould 
not  be  collected  unleaa  paid  over 
by  defendants  to  the  oorxraration. 
Hawkeye  Ins.  Co.  v.  Brainanl.  72 
Iowa  130.  33  NW  608.'  (2)  A  con- 
tract by  a  Justice  of  the  peace  with 
an  attorney  that  he  might  carry  on 
suits  without  having  hia  clieiit 
bound  for  costs,  and  to  charge  no 
fees  unless  the  Judgments  should  be 
collected.  Willemln  v.  Bateson.  68 
Mich.  809,  29  NW  734.  (3)  An  agrreo' 
ment  by  a  Justice  of  the  peace  before 
whom  an  aiBdavlt  had  been  filed 
charging  with  larceny  a  person  -who 
had  fled  to  a  foreign  country  and 
beyond  hia  Jurisdlotlon,  whereby,  in 
case  the  Justice  secured  his  ai-rast 
and  the  return  of  the  stolen  pro{>- 
erty,  he  was  to  receive  a  peroentase 
thereof.  Brown  v.  Columbus  First 
Nat.  Bank.  137  Ind.  666.  37  NE  ~ 
24  LRA  206.  (4)  An  a«rreemeii_^ 
pay  liquidated  damages  if  the  cOOrt 
should  fall  to  make  a  specified  order 
affecting  substantial  interests. 
Cowdrey  v.  Carpenter,  24  N.  T. 
Super.  429,  19  AbbPr  373  [rev  on 
other  grounds  1  Abb.  Dec.  446]. 

[b]  Agreeauat  between  oncers  aa 
to  process. — A  contract  between  two 
constables  holding  several  execu- 
tions against  the  same  defendant,  by 
which  they  agree  to  levy  on  oertaln 
property  claimed  by  a  third  person, 
to  divide  the  pi;ooeeds,  and  Jointly 
to  bear  the  expense  of  any  suit 
brought  against  them  by  the  third 
person,  is  contrary  to  public  poller 
and  illegal.  Bishop  v.  Harvey.  3 
N.  J.  L.  644. 

Vroaaise  of  eatra  ooa»peaaatlo»  to 
oAeen  see  supra  I  378. 

IS.  Brown  y.  Oolnmbua  First  Nat. 
Bank.  187  Ind.  666,  87  NB  158.  24 
LRA  206. 

U.  Ky.— Bgintoa  v.  Brain.  T  Ky. 
Op.  616  tdlst  McOill  y.  Burnett.  7 
J.  J.  Marsh.  640]. 

Mass. — Palmer  v.  Layers,  218 
Mass.    286.    106   NB   1000. 

Mich. — ^Detroit  Sav.  Bank  v.  Truea- 
dall.  88  Mich.  480. 

Misa— Guarantee  Co.  of  '  North 
America  v.  Pitts.  78  Miss.  837,  SO  S 
758. 

Mo. — ^Brandenburger  v.  Puller.  286 
Mo.  634.  181  SW  1141. 

Mont. — Morin  v.  Wells,  30  Mont. 
76,  75  F  688. 

N.  T. — Grote  v.  New  York.  190  N. 
T.  285.  82  NB  1088  irey  117  App. 
Dir.    768,    102    NTS    9771. 

N.  C. — ^Pendleton  y.  Electric  Light 
Co..  121  N.  C.  20.  27  SB  1003. 

Okl. — ^Parker  Cordon  Cigar  Co.  v. 
Claremore  First  Nat.  Bank.  154  P 
1153. 

Tex. — ^Thomipson  v.  Ft.  Worth,  etc. 
R.  Co..  31  Tex.  Civ.  A,  S83.  73  SW 
29 

Eng. — Fltsroy  v.  Cave.  [190S)  2 
K.  B.   364,   6  BRC  801. 


For  later  eases,  daveiovmeats  and  obaages  in  tha  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CONTRACTS 
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[(  383]  bb.  Twfhwmdag  Jndicial  Actiim.  No 
eontniet  is  valid  which  makes  the  payment  of  fees 
to  a  judicial  officer  in  any  way  dependent  on  his  de- 
cision between  the  parties.^* 

[i  384]  cc.  Air«ctiiic  Dnties  of  AttomeyB.  Con- 
tracts which  expose  attorneys  to  the  temptation  to 
pervert  justice  are  against  public  policy,^'  as  are 
contracts  which  place  them  in  the  attitude  of  en- 
couraging crime." 

[$  385]  dd.  Fraud  on  Oonit.  Any  agreement 
which  tends  to  work  a  fraud  or  an /imposition  on  a 
court  of  justice  is  void  as  against  public  policy.*^ 
The  fact  that  the  court  is  not  informed  of  the  mo- 
tives actuating  an  agreement  between  parties  to  a 
proceeding  pending  before  it  does  not  of  itself 
render    such    transaction    void    as    against    public 


[a]  "nun*  la  »  tatiaA  dlattaetion 
b«tween  on  a^eement  which  tends 
to  divort  the  course  of  Justice  and 
prevent  tt  reaching  Its  proper  goal, 
and  an  acrreement  which  merely  reg- 
ulates the  rights  of  the  parties 
after  the  course  of  Justice  has 
reached  Its  proper  goal.  It  is  clear 
that  an  agreement  of  the  latter  kind 
Is  not.  merely  as  such,  void;  If  It 
were,  every  Judgment  of  a  Court  of 
Justice  would  operate  as  a  restraint 
on  alienation  of  the  property  I'ecov- 
ered."  Prince  v.  Haworth.  [1906]  2 
K.    B.    768.    770,   2   BRC   629. 

tb]  ZUnstrattOBs. — (1)  A  plain- 
tiff, pending  suit,  may  purchase  his 
peaiee  or  agree  as  to  the  disposition 
he  will  make  of  the  Judgment  In  case 
he  recovers  one.  Detroit  Sav.  Bank 
V.  Truesdail.  28  Mich.  430.  (2)  One 
who  receives  the  damages  awarded 
for  the  taking  of  his  land  for  a  pub- 
lic purpose,  his  claim  for  interest 
thereon  being  reserved  by  express 
agreement,  to  be  determined  in  a 
subsequent  action  therefor,  may 
maintain  an  action  for  interest  on 
account  of  default  in  the  payment 
of  the  award  when  it  became  due. 
Grote  V.  New  York.  ISO  N.  Y.  286, 
82  NB  1088  trev  117  App.  Dlv.  768, 
102  NTS  977].  (3)  A  contract  wherein 
the  pitrtles  each  mutually  agree  to 
forfeit  one  hundred  dollars  In  ease 
thejr  fall  to  comply  with  the  agree- 
ment to  ■obmit  a  controversy  be- 
tween them  to  the  Judge  at  the  next 
term  of  court  on  complaint,  answer, 
and  evidence,  waiving  a  jury  and 
Bummons,  and  providing  that  such 
ludse'a  decision  Is  final,  is  not  il- 
legal. Pendleton  v.  Electric  Light 
Co..  121  N.  C.  20.  27  SE  1003.  (4) 
An  agreement  to  admit  hearsay  evi- 
dence, in  consideration  of  abandon- 
ment of  proceeding  to  perpetuate 
testimony  is  not  against  public 
policy.  Thompson  v.  Ft.  Worth,  etc.. 
R.  Co..  31  Tex.  Civ.  A.  683.  7»  SW 
29. 

1<&  Ga. — Southern  Bell  Tel.,  etc., 
Co.  V.  Mitchell.  146  Oa.  639.  89  SE 
S14. 

Ind. — ^Brown  v.  Columbus  First 
Nat.  Bank,  137  Ind.  656,  *7  NB  168, 
24  L.RA  toe. 

Iowa. — Hawkeye  Ins.  Co.  Bralnard, 
72  Iowa  130,  31  NW  603. 

Me. — Watson  v.  Fales,  97  He.  866, 
B4    A   8Bt,    94   AmSR   504. 

Mich. — Willemln  v.  Bateson,  68 
Mleli.  309.  29  NW  784. 

ta]  iMMtertloas.— ( 1 )  A  contract 
whereby  a  Justice  of  the  peace 
agreed  to  charge  smaller  fees  In 
salts  to  be  brought  before  him  by  a 
certain  corporation  than  were  pre- 
scribed bv  statute,  and  that  such 
fees  abonid  not  be  collected  unless 
I>aid  by  defendants  to  the  corpora- 
tion, has  been  held  contrary  to  pub- 
He  policy.  Willemln  v.  Bateson.  68 
MlcbT  $09.  29  NW  784.  (2)  A  con- 
tract made  by  a  justice  of  the  peace 
vrltli  one  who  claims  indebtedness 
from  many  persons  on  account  that 
tlie  latter  will  turn  over  the  ac- 
counts to  the  former  for  suit  In  the 
Justice's  court,  on  the  understanding 
that  neither  the  Justice  nor  the  con- 


stables will  hold  plaintiff  Hable  for 
costs  in  any  cases  where  a  recovery 
Is  had  against  the  party  sued,  but 
the  costs.  If  collected,  are  to  be  col- 
lected from  defendant  In  the  Judg- 
ment. Is  opposed  to  public  policy, 
illegal,  and  void.  Southern  Bell 
Tel.,  etc..  Co.  v.  Mitchell.  145  Oa. 
638.  89  SE  614.  (3)  An  agreement 
making  the  payment  of  fees  to  a 
disclosure  commissioner  dependent 
on  the  ooUeotion  from  the  Judgment 
debtors  Is  against  public  policy. 
Watson  V.  Faies,  97  Me.  366,  64  A 
853.  94  AmSR   604. 

15.  Adye  v.  Hanna,  47  Iowa  264. 
29  AmR  484.  But  see  Bernard  v. 
Fromme.  132  Apif.  Div.  922  mem. 
116  NYS  807  (holding  that  an  agree- 
ment by  an  attorney,  who  In  the 
interests  of  clients  and  for  his  own 
pecuniary  profit  desired  that  a 
debtor  should  be  put  Into  bank- 
ruptcy, with  a  creditor  to  execute 
a  petition  to  that  end,  in  considera- 
tion whereof  the  attorney  agreed 
personally  to  pay  the  creditor's 
claim,  Is  not  Invalid  as  acalnat  nub- 
ile policy). 

[a]  mnstrfttiOB. — A  contract  by 
an  attorney  to  pay  any  Judgment 
which  may  be  finally  rendered 
against  his  client  If  the  latter  will 
appeal  the  pending  suit  and  i>ay  him 
for  oonduoting  the  case.  Adye  v. 
Hanna,   47   Iowa  264.   29   AmR  484. 

16.  Treat  y.  Jonas,   28   Conn.   834. 

[a]  AgraemeDt  to  defead  futace 
violatioaa  ot  law. — An  agreement  be- 
tween attorneys  and  Ilouor  dealers 
that  the  former  defend  for  a  stated 
monthly  compensation  all  oases 
brought  against  the  latter  for  vio- 
lation of  the  Prohibitory  Llouor 
Law.  Bowman  v.  Phillips,  41  Kan. 
364,  21  P  230,  18  AmSR  292,  8  LRA 
681.  And  see  Treat  v.  Jones,  28 
Conn.  834  (where  promise  was  to  de- 
fend persons  if  prosecuted  for  riot). 

[b]  greveatlair  eafoieeauat  of 
ortnuaal  law^— where  an  attorney 
contracted  with  certain  .persons  en- 
gaged in  the  liquor  business  to  test 
the  constitutionality  of  a  prohibition 
act,  his  clients  agreeing  to  pay  him 
four  thousand  dollars,  in  addition  to 
n  fee  of  one  thousand  two  hundred 
and  fifty  dollars,  in  the  event  he  suc- 
ceeded in  "suspending  the  enforce- 
ment or  operation  of  the  act"  until 
the  meeting  of  the  next  supreme 
court  in  the  spring  of  1910,  such  con- 
tract. In  so  far  as  it  provided  for 
payment  for  the  attorney's  services 
in  suspending  the  enforcement  of  the 
act,  was  illegal  and  unenforceable. 
Arlington  Hotel  Co.,  v.  Ewing,  124 
Tenn.  636.  188  SW  964,  88  LRANS 
842.  AnnCasl913A  121. 

17.  Rldenbaugh  v.  Young.  146  Mo. 
274.  46  SW  969:  Connoly  v.  Cunning- 
ham, 2  Wash.  242,  6  P  478:  Dann  v. 
Curson,  104  L.  T.  Rep.  N.  S.  66.  See 
Lynde  v.  Limde,  64  N.  J.  Eq.  736,  62 
A  694,  97  AmSR  692,  68  LRA  471 
[rev  (Ch.)  60  A  669]  (holding  in- 
valid an  agreement  that  solicitors 
for  wife  should  receive  half  of  al- 
lowance of  alimony  obtained). 

[a]  Zllnstrattoaa. — (1)  An.  agree- 
ment    relative     to    a    will     contest, 


policy." 

[i  386]  66.  Fictitioiu  or  F^gned  Suits.  Any 
attempt  by  a  mere  colorable  dispute  to  obtain  the 
opinion  of  the  court  on  a  question  of  law  which  a 
party  desires  to  know  for  his  own  interest  or  pur- 
pose, when  there  is  no  real  and  substantial  contro- 
versy between  those  who  appear  as  adverse  parties, 
is  contrary  to  public  policy." 

[i  387]  ff.  Enconragiiig  Litigation.^  A  con- 
tract, the  tendency  of  which  is  to  encourage  litiga- 
tion, is  contrary  to  public  policy."  Under  this  gen- 
eral principle  a  contract  by  which  a  client  attempts 
to  waive  his  right  to  dismiss  or  settle  an  action 
without  the  consent  of  his  attorney  is  ordinarily 
regarded  as  invalid,'*  although  it  has  been  held  that 
under  certain  circumstances  such  a  contract  may  be 

whereby  the  parties  place  them- 
selves in  a  position  of  in  realltv  de- 
siring to  effect  the  setting  aside  of 
the  will,  while  at  the  same  time  ap- 
pearing to  the  court  as  acting  In 
adversary  oaipaoltles.  Is  void  as 
against  public  policy.  Rldenbaugh 
v.  Young,  145  Mo.  274.  46  SW  959. 
(2)  A  contract  for  services,  whereby 
a  theater  performance  was  to  be 
advertised  through  olalntlfTs  getting 
Themselves  ejected  from  the  theater, 
and  bringing  a  subsequent  action  for 
assault,  Is  within  the  rule.  Dann  v. 
Curaon.   104  L.  T.  Reo.   N.  S.  66. 

18.  Seaman  v.  Colley.  178  Mass. 
478.   69  NE   1017. 

19.  Lord  V.  Veasie.  8  How.  (U.  S.) 
251.  12  L.  ed.  1067;  Connoly  r.  Cun- 
ningham,   2    Wash.    T.    242,    6    P    478. 

[a]  A  oontnust  between  a  county 
and  a  bidder  for  an  Issue  of  Its 
bonds,  by  which  the  county  agrees 
to  sell  the  bonds  to  the  bidder  on 
condition  that  he  will  cause  a 
feigned  suit  to  be  brought  and 
prosecuted  to  the  supreme  court  of 
the  itate  to  determine  the  validity 
of  the  bonds  prior  to  the  Issuance, 
the  expense  to  be  paid  by  the  county. 
Is  void.  Van  Horn  v.  Kittitas  Coun- 
ty, 112  Fed.  1. 

SO.  Ohampertons  ooBtraots  see 
Champerty  and  Maintenance  11  C.  J. 
p  22*. 

81.  Adye  V.  Hanna.  47  Iowa  264, 
29  AmR  484;  Modern  Brotherhood  A. 
L.  v.  Bailey,  (ORl.J  160  P  673.  See 
Cloyne  v.  Levy,  26  Cal.  A.  687,  148 
P  224  (holding  that  a  contract  be- 
tween the  principal  stockholder  of 
a  bank  and  a  depositor  which  binds, 
the  stockholder  to  pay  the  depositor 
Interest  In  the  event  that  a  Judg- 
ment against  the  depositor  Is  af- 
firmed Is  not  void  as  encouraging 
litigation);  Edler  v.  Frailer,  (Iowa) 
166  NW  182  (holding  the  contract 
not  within  the  rule):  Cone  v.  Gil- 
more,  79  Or.  349,  165  P  192  (holding 
that  the  mere  fact  that  a  litigant 
agrees  In  advance  to  pay  the  ex- 
penses of  a  lawsuit  is  not  sufllclent 
to  brand  the  contract  as  being 
against  public  policy,  since  that  does 
not  conclusively  show  a  lack  of  good 
faith). 

98.  111.— North  Chicago  St.  R.  Co. 
v.  Ackley.  171  III.  100,  49  NE  222.  44 
LRA  177;  Papineau  v.  White.  117  III. 
A.  61;  Chicago  Gen.  R.  Co.  v.  Ca.'ptik, 
82    Ilf.    A.    168. 

Iowa. — -Boardman  v.  Thompson,  2S 
Iowa  487;  Ellwood  v.  Wilson,  21 
Iowa  623. 

Kan. — Kansas  City  Bl.  R.  Co.  v. 
Sefvlce.  77  Kan.  316,  94  P  262,  14 
LRANS    1105. 

Minn. — Davis  v.  Great  Northern  R. 
Co.,  128  Minn.  364,  151  NW  128; 
Burho  V.  Carmichiel,  117  Minn.  211, 
135    NW    386.    AnnCasl913D   306. 

Miss. — Cochran  v.  Henry,  107  Miss. 
233,   66   S   213. 

Mont. — Ford  v.  Oregson,  7  Mont. 
89,   14  P   669. 

N.  J. — ^Weller  v.  Jersey  City,  etc 
R.  Co.,  68  N.  J.  Bq.  669,  61  A  4S9,  6 
AnnCas  442, 

N.  Y.— In  re  Snyder.  190  N.  Y.  66, 
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upheld.^  Contracts  between  attorneys  at  law  and 
persons  not  admitted  to  practice,  whereby  the  latter 
agree  to  secure  cases  to  be  tried  by  the  attorney, 
to  famish  evidence  and  to  perform  other  services 
in  connection  therewith,  in  return  for  a  share  in 
the  compensation  secured  by  the  attorney,  are 
against  public  policy  as  furnishing  a  cloak  for  the 
entry  into  the  practice  of  law  of  persons  not  au- 
thorized to  engage  therein,  and  also  as  encouraging 
fraud  and  deception  in  proceedings  before  courts 
of  justice.'*  Although  the  common-law  rules  as  to 
champerty  and  maintenance  may  not  prevail  in 
their  full  vigor  in  the  particular  jurisdiction,  the 
court  may  refuse  to  enforce  a  contract  which 'would 
have  the  effect  of  stirring  up  strife  and  provoking 
unfounded  and  unjust  litigation." 

[$  388]  gg.  Prodnction  or  Suppression  of  Evi- 
dence. A  contract,  the  tendency  of  which  is  to  in- 
flnence  unduly  the  production  or  suppression  of  evi- 
dence, is  invalid  as  against  public  policy.^  Within 
this  class  of  contracts  are  agreements  to  procure  a 
witness  to  swear  to  a  particular  thing."  An  agree- 
ment merely  for  the  collection  or  procuring  of  evi- 
dence will  be  sustained,  where  it  is  not  contingent 
on  the  character  of  the  evidence  secured  or  on  the 
outcome  of  the  proceeding  in  which  it  is  to  be  nsed.^ 


Where,  however,  the  compwisation  is  dependent  on 
the  favorable  character  of  the  evidence  secured," 
or  on  the  favorable  outcome  of  the  proceedings  in 
which  it  is  to  be  employed,'"  the  contract  is  ordi- 
narily held  invalid  as  subversive  of  public  justice 
and  tending  to  the  encouragement  of  illegal  or  im- 
moral acts.  Where  the  contract  is  not  to  procnre 
evidence  of  any  certain  character,  or  to  famish 
sufScient  evidence  to  establish  the  material  issue,  but 
to  furnish  evidence  which  is  already  collected  and 
in  the  possessioii  of  the  party,  it  has  been  held  that 
it  is  not  invalidated  by  the  fact  that  compensation 
is  contingent  on  the  result  of  the  proceeding." 
Where  a  person  has  come  into  the  possession  of 
evidence  through  an  unlawful  transaction,  it  has 
been  held  that  a  contract  to  pay  him  for  the  pro- 
duction thereof  is  invalid  as  allowing  him  to  profit 
by  his  unlawful  act.'* 

Payment  of  witaessea.  An  agreement  by  a  person 
to  testify  is  not,  in  the  absence  of  anything  else, 
contrary  to  public  pQlicy,**  particularly  where  it 
does  not  appear  that  he  is  to  receive  more  or  less 
than  the  usual  or  ordinary  witness  fees.**  Where, 
however,  his  compensation  is  contingent  on  the  sac- 
cess  of  the  litigation,*"  or  he  is  to  be  paid  more  than 


82  NE  742.  12a  AmSR  533,  14  L.RANS 
1101.  13   AnnCas  441. 

Oh. — Lewis  V.  Lewis.  15  Oh.  715. 

Or. — Jackson  v.  Steama,  48  Or.  26, 
$4  P   79S.   6   LRANS    890. 

Pa. — Murray's  Est.,  2  Pa.  Dtst. 
681. 

S.  D. — Howard  v.  Ward,  81  S.  D. 
114.   139  NW  771. 

Ohamvertona  okaz«ot«r  of  raeh 
oontraet  see  Champerty  and  Mainte- 
nance I   82. 

93.  Lipscomb  v.  Adams.  198  Mo. 
530.  91  SW  1046.  112  AmSR  500.  See 
Richland  County  v.  Millard.  9  III.  A. 
398  (sustalnlngr  an  agreement  that 
an  attorney  shall  be  entitled  to  re- 
ceive his  whole  fee  In  case  the 
county,  his  client,  should  by  com- 
promise settle  the  suit  without  the 
attorney's  consent), 

94.  Alpers  v.  Hunt,  88  Cal.  78,  24 
P  846.  21  AmSR  .17,  9  LRA  483; 
Holland  v.  Sheehan.  108  Minn.  382. 
122  NW  1,  23  LRANS  610,  17  Ann 
Cas  887;  Lan^don  t.  Conlln,  87  Nebr. 
243.  93  NW  389.  108  AmSR  843,  60 
LRA  429.  2  AnnCas  834;  Prince  v. 
Pox.  2  Tenn.  Civ.  A.  319.  Contra 
Vocke  V.   Peters,   58   Til.  A.   338. 

0<.Ati»etB  to  proonre  cUlaui  for 
oolleetioB  see  Champerty  and  Main- 
tenance i  44. 

VnroluuM  of  olatm  by  attorney  wltli 
Intent  to  sna  tbereon  see  Champerty 
and  Maintenance  |  17. 

95.  Merchants'  Protective  Assoo. 
V.  Jacobsen,  22  Ida.  636.  127  P  316. 
See  Giblln  v.  North  Wisconsin  Lum- 
ber Co..  131  Wis.  261.  Ill  NW  499, 
120  AmSR  1040  (holdlni;  a.  contract 
to  transfer  certain  county  orders 
which  it  was  contemplated,  mtfrht 
be  enjoined  as  fraudulent,  and  which 
were  afterward  actually  enjoined  as 
fraudulent  and  void,  is  against  good 
morals,  and  void  as  placing  the 
transferee  in  a  position  of  hostility 
to  a  suit  in  behalf  of  the  county  by 
Its  taxpayers). 

Ohaanportons  oontmcts  see  Cham- 
perty  and   Maintenance   l{    11-99* 

[a]  Oontntots  held  valid — (1)  A 
bond  Riven  to  secure  a  person  living 
In  Illinois  from  the  expense  he  might 
incur  as  defendant  in  a  contem- 
plated libel  8ult,»provIded  judgment 
was  not  recovered  against  him.  In 
consideration  of  his  coming  into 
New  York  state  so  as  to  enable  htm 
to  be  there  sued,  was  held  not  to 
be  against  public  policy.  Bundy  v. 
Newton.  19  NYS  734,  29  AbbNCas  66 
[aft  138  N.  Y.  643  mem.  34  NE  513 
mem].     (2)   A  good  faith  agreement 


by  a  layman  to  collect,  compromise, 
or  settle  a  note.  In  consideration  of 
a  certain  peroente.Re  of  the  amount 
collected,  is  not  void  per  se  on  the 
ground  of  public  policy.  Rohan  v. 
Johnson.  3!  N.  D.  179.  166  NW  936, 
LRA1916Ti]  64. 

96.  •  Haines  v.  Lowls.  64  Iowa  301, 
6  NW  495,  87  AmR  202.  See  cases 
infra  this  section. 

97.  Ala.— Dawklns  v.  Gill,  10  Ala. 
208. 

Cal. — Patterson  v.  Donner,  48  Cal. 
369. 

Ga. — Kennedy  v.  Hodges,  97  Ga. 
753,  25  SE  493. 

111.— Paton  V.  Stewart,  78  III.  481; 
Boehmer   y.    Floval,    65    111.    A.    71. 

Mont. — Quirk  v.  Muller,  14  Mont. 
467,  86  P  1077.  43  AmSR  647,  25  LRA 
87. 

N.  T. — Matter  of  Certain  Lands 
for  Bridge  Purposes,  144  App.  DIv. 
107.  128  NYS  999;  LJron  v.  Hussey.  82 
Hun  15,  81  NYS  281;  Pollak  v.  Greg- 
ory.  22  N.  Y.   Super.   116. 

Vt. — Badger  v.  •  Williams,  1  D. 
Chlpm.    137. 

Bng.— Hutley  v.  Hutley,  L.  R.  8 
Q.  B.  112. 

88.  Ark. — Josephs  v.  Briant,  108 
Ark.   171.   1B7  SW   136. 

Cal. — Harris  v.  More,  70  Cat  502, 
11  P  780. 

IlL — Johnson  v.  Pietsch,  94  111.  A. 
459. 

Iowa. — J.  I.  Case  Threshing  Mach. 
Co.  V.  Fisher,  144  Iowa  45,  122  NW 
575. 

Mont. — Quirk  v.  Muller,  14  Mont. 
467.  36  P  1077,  43  AmSR  647,  26  LRA 
87. 

Vt. — Cobb  v.  Cowdery,  40  Vt.  25, 
94  AmD  870;  Chandler  v.  Mason,  2 
Vt.   193. 

Eng. — Yeatman  v.  Dempsey,  7  G.  B. 
N.  S.  628,  97  ECL  628.  141  Reprint 
962. 

Bewsida  for  prootirlng  evUtmos  of 
oilaM  see  Rewards  [34  Cyc  1739]. 

99.  Cowles  V.  Rochester  Folding 
Box  Co.,  81  App.  Div.  414.  80  NYS 
811    (aff  179   N.    Y.   87.   71   NE  468]. 

30.  U.  S. — Casserleigh  v.  Wood, 
119   Fed.   308,    56   CCA   212. 

Ark. — Neece  v.  Joseph.  96  Ark.  552, 
129  SW  797,  SO  LRANS  278,  AnnCas 
1912A   656. 

Cal. — Patterson  v.  Donner,  48  Cal. 
369. 

111. — Goodrich  v.  Tenney,  144  111. 
422,  88  NE  44,  36  AmSR  469,  19  LRA 
871  tatr  44  111.  A.  331];  QlUet  v. 
Logan  County,  67  111.  256. 

Iowa. — BarngTover     v.      Pettlgrew, 


128  Iowa  588,  104  NW  904,  111  AmSR 
206.    2   LRANS  260. 

Mont. — ^Hughes  v.  Mulllns,  86  Mont. 
267,  92  P  758,  760,  IS  AnnCas  209 
[clt  Cyc);  Quirk  v.  Muller.  14  Mont. 
467,  36  P  1077,  48  AmSR  647.  25 
LRA   87. 

Nebr. — Langdon  v.  Conlln.  67  Nebr, 
248,  93  NW  389.  108  AmSR  C4S.  <0 
LRA  429,   2  AnnCas  834. 

N.  Y. — Lyon  V.  Hussey,  82  Hun  IB, 
31  NYS  281;  Oarfleld  v.  Blair,  10 
NYS  340. 

Oh. — Getchell  v.  Welday,  4  OhS* 
CP  65,  118,  2  OhNP  390. 

Pa. — Perry  v.  Dlcken,  105  Pa.  83. 
51  AmR  181. 

Wis. — Manufacturers',  etc..  Inspec- 
tion Bureau  v.  Everwear  Hosiery  Co.. 
162  Wis.  78.  138  NW  624,  42  LRANS 
847.>AnnCaBl914C  449. 

Eng. — Hutley  v.  Hutley,  L.  R.  8 
Q.  B.  112:  Stanley  v.  Jones.  7  BIng. 
369.  20  ECL  169.  181  Reprint  148.  6 
ERC  376. 

[a]  mnatMMon^-A  contract  em- 
ploying private  detectives  to  enter  a 
factory,  and  to  procure  evidence  of 
larceny  and  embezzlement  of  em- 
ployees, compensation  to  depend  on 
the  apprehension  and  reporting  of 
guilty  persons,  is  void.  Manufac- 
turers', etc..  Inspection  Bureau  v. 
Everwear  Hosiery  Co.,  162  W^is.  73. 
138  NW  624,  48  LRANS  847,  AnnCas 
1914C  449. 

31.  Wood  V.  Casserleigh,  SO  Colo. 
287,  71  P  860.  97  AmSR  188:  Casser- 
leigh V.  Wood,  14  Colo.  A.  265,  59  P 
1024;  Wellington  v.  Kelly,  84  N.  T. 
543. 

32.  Hagan  v.  Wellington,  7  Kan. 
A.  74.  62  P  909  (holding  that,  where 
a  person  entered  into  a  fraudulent 
conspiracy  to  obtain  title  to  certain 
government  land,  his  agreement  with 
a  third  person  to  furnish  evidence  of 
such  unlawful  consplracv  in  contest 
proceedings  before  the  land  ofBcera 
was  void). 

33.  Smith  v.  Hartsell,  150  N.  C 
71,  63  SE  172,  22  LRANS  208;  Teat- 
man  V.  Dempsey,  7  Ci  B.  N.  S.  688. 
97  ECL  628,   141   Reprint  962. 

[a]  ZU.nsizntion<— Agreemiknt  to 
"give  true  evidence  whenever  called 
on."  Smith  v.  Hartsell,  160  N.  C.  7L 
80,    68   SB  172.   22   LRANS   203. 

84.  Smith  V.  Hartsell.  160  N.  C. 
71,   88  SB  172,  22  LRANS  208. 

35.  Ala.— Dawkins  v.  OiU,  10  Ala. 
206. 

.  Mich. — Sherman  v.  Burton,  166 
Mich.  293,  180  NW,  667,  38  LRANS 
87.    Digitized  by  VjL, 


For  later  cmas,  developments  and  Ohaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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his  legal  fees,"  or  other  elements  occur  which  tend 
to  show  that  hia  evidence  may  be  improperly  in- 
flnenced,'^  the  contract  is  against  public  policy. 
Contracts  fof  the  compensation  of  an  expert  for  his 
services  in  preparing  himself  to  give  testimony  at 
the  trial  are  valid,  but  it  woiidd  seem  that  an 
agreement  to  pay  such  a  witness  additional  com- 
pensation for  such  services  as  are  included  in  those 
for  which  the  law  fixes  his  compensation  is  against 
public  policy." 

Suppression  of  evidence.  A  contract  having  for 
its  object  the  suppression  of  evidence  is  illegal,  iisre- 
spective  of  whether  the  evidence  relates  to  a  crim- 

K.  T. — Matter  at  Schapiro,  144 
App.  DIv.  1.  128  NTS  852;  Polkk  v. 
Gregory,  22  N.  Y.  Super.  116;  I^ffln 
V.  BilUnrton,  86  NTS  267. 

Tex. — ^Bowling  ▼.  Blum,  (Civ.  A.) 
52  SW   97. 

Eng. — Spry*  ▼.  Porter.  7  B.  ft  B. 
58.  90   ECL   58,   11»  Reprint   1169. 

"Such  contracts  are  against  srfund 
policy,  because  their  Inevitable  tend- 
ency would  be.  If  not  to  Invite  to 
perjury,  at  least  to  sway  the  mind 
of  the  witness,  by  giving  him  the 
interest  of  a  party  to  the  cause,  and 


inal  prosecution**  or  to  a  civil  proceeding.** 

[$  389]]  Ul  Suppression  of  Oriminal  Jnstice. 
Agreements  which  tend  to  suppress  legal  investiga- 
tion concerning  criminal  offenses,  or  the  imposition 
of  the  due  punishment  therefor,  are  illegal,  al- 
though they  do  not  amount  to  compounding  an 
offense.**  Under  this  rule  agreements  are  invalid 
where  they  are  for  the  rendition  of  services  to 
prevent  the  finding  of  an  indictment,**  or  for 
its  quashing  or  dismissal.**  The  same  is  true 
of  agreements  for  the  purpose  of  aiding  in  the 
escape  of  criminals,*'  or  concealing  the  fact  that 


thus  contaminate  the  stream  of  Jus- 
tice at  its  source."  Dawklna  v.  QtU. 
10  Ala.    206,   208. 

[a]  2Unatz»tlona.—(l)  A  contract 
to  pay  a  physician  one  third  of  any 
8um  recovered  for  negligent  Injury 
treated  by  him  is  Invalid,  it  appear- 
ing that  he  was  expected  to  testify 
in  any  suit  brought  since  his  inter- 
est would  tend  to  color  his  testi- 
mony. Sherman  v.  Burton,  185  Mich. 
293,  130  NW  667,  33  LRANS  87.  (2) 
An  agreement  between  a  physician 
and  a  i>arty  injured  by  a  railroad 
that  the  physician  should  go  with 
the  latter  to  the  counsel  and  medi- 
cal advisers  of  the  company,  explain 
the  nature  and  extent  of  the  Injuries, 
and  then  receive  as  compensation  for 
dolntr  so  an  amount  dependent  on  the 
amount  awarded  by  the  company.  Is 
Invalid.  Thomas  v.  CaulRett.  57 
Mich.   3»3,   24  NW  154,  68  AmR  368. 

SBb  Conn. — Dodge  v.  Stiles,  26 
Conn.  463. 

III. — Wright  V.  Somers,  126  IlL  A. 
256. 

N.  Y. — Clifford  V.  Hughes,  139  App. 
DIv.   730,  124  NYS  478. 

Pa. — Ramschasel's  Bst,  24  Pa. 
Super.    262. 

£:ng.~-Willl8  V.    Peckham,    IB.* 

B.  616,    5  ECL  774,   129   Reprint   821. 
Absanee  of  ooBMOaratloii  for  tntih 

agisMiiwiU  see  supra  |  208. 

37.  Hough  V.  State,  145  App.  Div. 
718.  130  NYS  407  [rev  68  Misc.  26, 
124    NYS    8781. 

[a]  TnxBlac  state's  evldes««  bv 
Joott  defend  silt  An  agreement  with 
one  of  several  Jointly  Indicted  that 
if  he  will  testify  candidly  and  fully 
the  facts  will  be  presented  to  the 
court  with  a  recommendation  of  the 
prosecuting  officer  that  a  nolle  prose- 
qui be  entered  is  not  illegal.  Nickel- 
son  v.  Wilson,  60  N.  Y.  362  [rev  1 
Hun   616,   4  Thomps.  &  C.   1041. 

38.  Lincoln  Mountain  Gold  Mln. 
Co.  V.  Williams.  87  Colo.  193,  86  P 
844;  Brown  v.  Travelers'  L.,  etc.,  Ins. 
Co.,  26  App.  Div.  644,  50  NYS  729. 
Sec  Harrison  v.  New  Orleans,  40  La. 
Ann.  509,  4  S  183  (holding  that  re- 
searches of  an  expert  must  be  paid 
for  by  the  party  employing  him). 

39.  Burnett  v.  Freeman,  134  Mo. 
A.  709.  116  SW  488.  Compare  Barrus 
v.  Phaneuf.  166  Mass.  123.  44  NE  141. 
32  LRA  619  (where  the  question  of 
public  policy  does  not  appear  to  be 
raised).  Contra  Yeatman  v.  Demp- 
Key.  7  C.  B.  N.  S.  628,  97  ECL  628, 
141    Reprint    962;    Webb   v.    Page,    1 

C.  &  K.  23.  47  KCL  23. 

40.  U.  S. — Blerbauer  v.  Wlrtb.  6 
Fed.    336,  10  Blss.  60. 

low^a. — ^Haines  v.  Lewis,  54  Iowa 
301.  6  NW  496.  87  AmR  202. 

Kan.— Friend  v.  Miller,  52  Kan.  189, 
34  P   397,  39  AmSR  840. 
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Mich. — Crisup  V.  Qrosslight,  79 
Mich.  380.  44  NW  621. 

N.  T. — Nickelson  v.  Wilson,  60  N. 
T.  862  [rev  1  Hun  615]. 

N.  C. — Thompson  v.  Whitman,  49 
N.  C.  47. 

S.  C— Kirkpatrfck  v.  Lockhart,  4 
S    C    L    276 

Vt.— Badger  v.  Williams.  1  D. 
Chlpm.  187. 

Eng. — Collins  v.  Blantern,  2  Wits. 
C.  P.  341,  95  Reprint  847. 

See  Josephs  v.  Brlant,  116  Ark.  638, 
172  SW  1002.  AnnCra8l916B  7*1  (hold- 
ing that  a  contract  to  suppress  let- 
ters to  be  used  In  a  criminal  prose- 
cution Is  Illegal,  but.  If  the  letters 
are  to  be  secured  merely  to  prevent 
their  being  sent  unlawfully  to  the 
wife  of  one  hiring  another  to  secure 
them,  then  the  contract  is  Rood): 
Small  V.  Lowrey,  166  Mo.  A.  108,  148 
SW  132  (holding  that,  under  Rev.  St. 
[19091  i  4352.  relating  to  the  sup- 
pression of  evidence,  a  contract  for 
plaintifT's  services  in  keeping  a 
prosecutrix  beyond  the  state  while  a 
criminal  prosecution  was  pending 
was  Illegal  and  unenforceable,  even 
if  plalntTK  was  deceived  Into  believ- 
ing that  the  action  was  civil  and  not 
oriminal). 

41.  Ark. — Josephs  v.  Brlant.  108 
Ark.  171,  167  SW  186. 

Cal. — ^Valentine  v.  Stewart.  16  Cal. 
387. 

Colo. — Hoyt  V.  Macon.  2  Colo.  508; 
Young  V.  Thompson,  14  Colo.  A.  294, 
59  P  1080. 

Oa. — Lazenby  v.  Lasenby,  182  Qa. 
836.  65  SB  120. 

Ky.— Swan  v.  Chandler.  8  B.  Mon. 
97. 

S.  D.— Roy  v.  Harney  Peak  Tin 
Min.,  etc.,  Co.,  21  S.  D.  140.  110  NW 
106,   130  AmSR  706.  9  LRANS  629. 

Vt — Cobb  V.  Cowdery,  40  Vt  25, 
94  AmD  370. 

Eng. — Fallowea  v.  Taylor,  7  T.   R. 

476,  101    Reprint  1086. 

48.  Ala. — Dunkin  v.  Hodge,  46  Ala. 
628. 

Ark. — Josephs  v.  Brlant,  108  Ark. 
171.  157  SW  136. 

Conn. — McMahon  v.  Smith,  47 
Conn.  221,  36  AmR  67;  Herwln  v. 
Huntington.  2  Conn.  209. 

Qa.— Rhodes  v.  Neal.  64  Ga.  704,  17 
AmR  93. 

111. — Henderson  v.  Palmer,  71  111. 
579,   22  AmR  117. 

Ind. — Crowder  v.  Reed,  80  Ind.  1; 
Rlcketts  V.  Harvey,  78  Ind.  162,  106 
Ind.  664,  6  NE  826;  Collier  v.  Waugh, 
64   Ind.    466. 

Ky. — ^Averbeck  v.  Hall,  14  Bush 
506. 

Me. — Shaw  v.   Reed.   30  Me.   105. 

Md.— Wlldey  v.  Collier,  7  Md.  273, 
61  AmD  346. 

Mass. — <::om.  v.  Pease.  16  Mass.  91. 

Mo. — Small  v.  Lowrey,  166  Mo.  A. 
108.  148  SW  laz. 

Nebr. — Jehnson  v.  Owen,   72  Nebr, 

477.  100  NW  945. 

N.   H.— Merrill   v.   C».tt,   60    N.    H. 
114. 
N.   C. — Guilford   County   v.   March. 

89  N.  C.  268. 

Pa,' — Ormerod  v.  Dearman,  100  Pa. 
661,  46  AmR  391;  Riddle  v.  Hall.  99 
Pa.   118;   Oxford  Nat  Bank  v.   Kirk, 

90  Pa.   49. 

Tenn. — Armstrong  v.  Southern  Ex- 
press Co..  4  Baxt.  376. 


Tex. — ^Arrlngton  v.  Sneed.  18  Tex. 
186. 

Vt — Mack  V.  Campeau.  69  Vt.  658, 
38  A  149,  60  AmSR  948;  Barron  v. 
Tucker,  63  Vt  838,  38 1  AmR  684; 
Pierce  v.  Kibbee,  51  Vt  669. 

Wash. — Johnson  v.  Douglas,  82 
Wash.  ^93,    73   P   374. 

Eng. — Clubb  v.  Hutson,  18  C.  B.  N. 
S.  414,  114  ECL  414,  144  Reprint  606; 
Collins  V.  Blantern.  2  Wils.  C.  P.  341, 
96  Reprint  847. 

[a]  XUnatratloas^— (1)  A  note  given 
to  secure  the  restoration  of  stolen 
goods  and  in  part  consideration  of  an 
agreement  not  to  search  the  house 
of  the  maker  before  the  next  day  is 
void  as  a  contract  to  suppress  a 
criminal  prosecution  for  a  limited 
time.  Merrill  v.  Carr.  60  N.  H.  114. 
(2)  A  contract  to  "use  every  legal 
and  proper  endeavor  to  have  the 
criminal  prosecutions  dismissed"  was 
held  to  be  against  public  policy. 
Averbeck  v.  Hall.  14  Bush  (Ky.)  606. 
507.  (3)  A  contract  to  get  posses- 
sion of  letters  written  by  testator  In 
order  to  prevent  them  from  being 
used  in  a  criminal  prosecution  against 
him  for  unlawfully  using  the  mail  is 
illegal,  but  Is  valid  if  the  contract 
was  merely  to  enable  testator  to  get 
the  letters  to  prevent  them  from  be- 
ing unlawfully  mailed  to  another. 
Josephs  >.  Brlant  108  Ark.  171.  157 
SW  186.  (4)  An  agreement  with  a 
criminal  for  whose  arrest  a  reward  ' 
has  been  offered  and  another  to  share 
the  reward  on  the  latter  giving  him 
up  is  illegal  and  void.  Bledsoe  v. 
Jackson.  4  Sneed  (Tenn.)  429. 

43.  Weber  v.  Shay,  56  Oh.  St  116. 
46  NE  377,  60  AmSR  748.  37  LRA 
230:  Barron  v.  Tucker.  63  Vt  338,  88 
AmR   684. 

44k  Oa. — Rhodes  v.  Neal,  64  Ga. 
704,  37  AmR  93. 

Ind. — Rlcketts  v.  Harvey,  78  Ind. 
162. 

Ky.— Averbeck  v.  Hall,  14  Bush 
606. 

Me. — Shaw  v.  Reed.  80  Me.  106. 

Md.— Wlldey  v.  Collier,  7  Md.  273, 
61  AmD  346. 

Nebr. — Johnson  v.  Owen,  73  Nebr. 
477,   100  NW  946. 

Pa. — Ormerod  v.  Dearman,  100  Pa. 
56i;   46  AmR  391. 

Tenn. — Simmons  v.  Klncald,  5 
Sneed   450. 

Vt. — Barron  v.  Tucker,  53  Vt  338. 
38   AmR   684. 

Eng. — Edgcombe  v.  Rodd,  6  Bast 
294,   102  Reprint  1082. 

Que. — Couture  v.  Marols,  5  Que.  L. 
96. 

4S.  Dunkin  v.  Hodge,  48  Ala.  623; 
Ratcllfle  V.  Smith,  13  Bush  (Ky.) 
172:  Doughty  v.  Owen,  24  Miss.  404; 
Dodson  V.  Swan,  2  W.  Va  611,  98 
AmD  787. 

[a]  XHastxationa^— (1)  A  contract 
for  the  sale  of  property  which  was 
entered  into  between  the  parties  for 
the  purpose  of  securing  funds  to  the 
vendor,  a  criminal,  to  enable  him  to 
escape  is  Illegal.  Dodson  v.  Swan. 
2  W.  Va.  611,  98  AmD  787.  (2)  An 
agreement  by  which  one  party  re- 
ceives a  sum  of  money  to  become 
the  ball  of  another  accused  of  felony 
In  order  that  the  latter  may  be  re-i  /> 
leased  from  custody  so  as  to  eseapsLC 
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a  person  is  breaking  or  has  broken  the  law,^  o£ 
securing  jndioial  olemenoy,"  of  preventing  enforce- 
ment of  a  criminal  statute,*^  or  of  using  influence, 
or  encouraging  the  use  of  influence,  with  prosecut- 
ing attorneys  and  other  ofiBcials  in  respect  to  crim- 
inal prosecutions  generally.^  An  agreement  for 
settlement  of  a  criminal  prosecution,  when  made 
with  an  officer  authorized  by  law  to  make  such  a 
settlement,  is  not  illegal,  no  unlawful  purpose  being 
shown.™ 

[$  390]  iL  Agreements  Relating  to  Bail  in  Orim- 
in^  Oases.  The  policy  of  the  law  is  rather  in  favor 
of  the  giving  of  bail  in  criminal  cases,  and  it  has 
been  held  that  an  agreement  to  secure  bail  for  an 
aecnsed,°^  or  an  agreement  by  an  accused  to  pay  a 
third  person  for  becoming  his  bail,  is  not  against 
public  policy."  An  agreement  to  procure  a  straw 
bail  is  of  course  illegal  and  a  fraud  on  the  court."* 
In  England  it  has  been  held  that  an  agreement  of 


indemnity  to  a  person  beeoming  bail  in  a  criminal 
proceeding  is  invidid,"  and  there  are  decisions  to 
the  same  effect  in  the  United  States  ^'^  but  by  ap- 
parently the  weight  of  authority  such  agreements 
are  regarded  as  l^al." 

[i  391]  jj.  Aidinc  Oriminal  ProMcatimi.  An 
agreement  by  which  private  parties  employ  an  as- 
sistant to  aid  the  official  attorney  in  a  criminal 
prosecution  is,  in  some  jurisdictions,  not  against 
public  policy,"  while  in  other  jurisdictions  a  con- 
trary rule  is  announced."* 

[i  392]  kk.  Interference  vitb  Bidding  at  Jndi- 
dsX  Execution,  and  Similar  Sales.  Agreements  not 
to  bid  at  a  judicial,  execution,  foreclosure,,  or  other 
public  sale,  or  to  prevent  competition  in  any  way 
at  such  a  sale  are  illegal."'  This  rule,  however, 
does  not  apply  where  the  object  of  the  agreeonent 
is  not  to  prevent  competiticm,  but  to  enable  several 
persons  to  purchase  together,  afterward  holdings  the 


trial  la  void.  Dunkln  v.  Hodre,  4t 
Ala.   B2S. 

4S.  Folmap  v.  Slier.  ISJ  Ala.  297, 
Jl  8  719;  Case  v.  Smith.  107  Mich. 
418,  85  NW  279,  81  AmSR  341,  Jl 
LRA  282. 

[a]  ZUnstratlOB^-An  aerreement  to 
IHiy  money  In  consideration  that  the 
oblleree  will  conceal  from  the  public 
and  from  the  obligor's  wife  the  fact 
of  the  obligor's  criminal  Intimacy 
with  a  certain  woman.  Case  v. 
Smith,  107  Mich.  416,  85  NW  279,  61 
AmSR  241,  31  LRA  232.  But  see 
Wells  V.  Sutton,  85  Ind.  70  (holding 
an  agreement  for  silence  not  In- 
valid so  long  as  It  Is  not  In  contem- 
plation to  conceal  and  prevent  the 
punishment  of  a  crime). 

47.  Buck  V.  Paw  Paw  First  Nat 
Bank,   27  Mich.   293.   IS  AmR  189. 

48.  Arlington  Hotel  Co.  v.  Ewing, 
124  Tenn.  588.  138  SW  964,  88  LRA 
NS    842.    AnnCasl913A   121. 

49.  Conn. — Merwln  v.  Huntington, 
2  Conn.  209, 

aa.— Rhodes  y.  Neal,  84  Ga.  704,  87 
AmR  93. 

Me.— Shaw  v.  Reed,  80  Me.  lOS. 

Md.— Wlldey  v.  Collier,  7  Md.  278, 
61  AmD  348. 

Fa. — Ormerod  y.  Dearman,  100  Pa. 
661.  46  AmR  391. 

Vt. — Barron  y.  Tucker,  58  Vt.  338, 
38  AmR  684. 

Wis.— Wight  y.  RIndskopf.  43  Wis. 
844. 

to.  Rogers  y.  Hill,  22  R.  I.  496, 
48   A   670. 

SI.  Hewlett  y.  Cincinnati,  etc.,  R. 
Co.,  65  Miss.  463,  4  S  647;  Lehndorf 
v.  Schlelds,  13  Mo.  A.  486;  Winter  y. 
Eklnney,  1  N.  T.  36B.  But  see  Prince 
v.  Fox,  2  Tenn.  Civ.  A.  319  (holding 
Invalid  an  agreement  between  an  at- 
torney and  a  layman  that  the  lay- 
man become  surety  for  appearance  in 
court  of  all  criminals  confined  In  Jail 
who  engage  the  attorney  to  represent 
them). 

[a]  ZUaati»tioa<— An  agreement 
by  a  railroad  company  to  procure 
ball  for  a  detective  In  its  employ  In 
case  he  shall  be  arrested  In  the 
course  of  his  employment  and  to  pay 
all  the  expense  of  his  arrest  is  legaJ. 
Hewlett  y.  Cincinnati,  etc.,  R.  Co.,  65 
Miss.  463.  4  S  547. 

sa.    Lehndorf   v.    Schlelds,    IS   Mo. 

A.  486;  Fitch  v.  Vanderveer,  6  NT 
WklyDig  243. 

[a]  Xeoomry  of  money  AepostteA 
to  prooiuro  ball.  A  contract  to  go  on 
a  bail  bond  for  a  peounlary  consider- 
ation Is  not  against  public  policy, 
and  on  a  refusal  to  Justify,  the  sure- 
ties being  excepted  to,  the  money  so 
paid  may  be  recovered.  Fitch  v. 
Vanderveer,    6   NYWklyDlg  243. 

53.  Way  v.  Greer,  196  Mass.  237, 
81  NE  1002. 

64.  Rex  V.  Porter,  [19101  1  K.  B. 
369;  Herman  v.  Jeuchner,  16  Q.  B.  D. 
B6t  [overr  Wilson  v.  Strugnell.  7  Q. 

B.  D.  648];  Consolidated  Exploration, 


etc.,  Co.  v.  Musgrave,  [19001  1  Ch.  37. 
[a]  IHaoiuiBloii  of  rule. — "Now 
the  whole  of  the  contract  in  the 
present  case  Is  this.  The  plaintiff 
asked  the  defendant  to  enter  into  a 
ball  bond  to  bail  out  the  plaintiff 
who  had  been  convicted  on  a  crimi- 
nal charge,  and  ordered  to  find  se- 
curity, and  the  plaintiff  agreed.  If 
the  defendant  would  enter  Into  the 
bond,  to  deposit  with  the  defendant 
a  sum  of  money  which  was  to  remain 
In    the    defendant's   handK   for    two 

?'ears.  The  promise,  therefore,  was 
hat  the  defendant  would  enter  Into 
the  bond,  and  the  consideration  was 
the  deposit  of  the  money,  and  the 
question  is  whether  either  of  these 
Is  IHegal.  This  depends  on  whether 
It  Is  Illegal  to  ball  out  a  person  on  a 
criminal  charge  In  consideration  of 
receiving  money  In  hand  sufflcient  to 
meet  the  bond.  I  am  of  opinion  that 
this  is  Illegal,  because  the  effect  Is 
to  take  away  from  the  authority  of 
the  law  the  protection  which  Is  inr 
tended  to  be  given  when  sureties  are 
required.  The  reason  for  requiring 
sureties  is  that  it  makes  It  the  in- 
terest of  the  sureties  to  take  care 
that  the  principal  obeys,  and  does 
that  which  he  is  called  upon  to  do. 
If  the  principal  puts  Into  the  hands 
of  the  surety  the  means  of  meeting 
the  bond  when  the  principal  breaks' 
his  promise,  then  the  surety  had  no 
such  Interest  as  I  have  mentioned, 
and  the  contract  is  Illegal."  Her- 
man V.  Jeuchner,  63  L.  T.  Rep.  N.  S. 
94,  95  [overr  Wilson  y.  Strugnell,  7 
Q.  B.  D.  648]. 

55.  U.  3.  V.  Greene,  183  Fed.  442; 
V.  B.  V.  Simmons,  47  Fed.  676;  Baehr 
V.  Wolf.  69  111.  470;  RatcUffe  v. 
Smith,  13  Bush  (Ky.)   172. 

56.  Leary  v.  tj.  S.,  224  U.  S.  567, 
.38  set  599,  56  L.  ed.  -889,  AnnCas 
1813D  1029  [rev  184  Fed.  433,  107 
CCA  27];  Simpson  v.  Robert.  36  Ga. 
180;  Maioney  v.  Nelson,  144  N.  T. 
182,  39  NE:  82;  Maioney  v.  Nelson, 
16  Misc.  474,  39  NTS  930  [aff  12  App. 
Dlv.  546,  42  NTS  418  (aff  lES  N.  T. 
361,  63^  NE  31)1;  Bsslg  v.  Turner,  60 
Wash.  176,   110  P  998. 

67.  Price  v.  Caperton,  1  Duv. 
(Ky.)   207. 

58.  Hock  V.  Ekem,  162  Wis.  291, 
166    NW   197,    LRA1916D   459. 

89.  TJ.  S. — Wicker  v.  Hoppock,  6 
Wall.  94.  18  L..  ed.  752;  Atlas  Nat. 
Bank  v.  Holm,  71  Fed.  489,  19  CCA 
94;  Piatt  V.  (Silver,  19  F.  Cas.  No. 
11,114,  1  McLean  296;  Piatt  v.  Oliver, 
19  F.  Cas.  No.  11,116,  2  McLean  267 
[aff  3  How.  333,  11  L.  ed.  622]. 

Ala. — Carrington  v.  Caller,  2  Stew. 
176. 

Cal.— Packard  v.  Bird.  40  Cal.  378; 
Swan  V.  (%orpennlng,   20  Cal.  182. 

Colo. — ^Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212.  90  P  823,  122 
AmSR  1038  [app  dism  219  U.  S.  683, 
31  set  472,  66  L.  ed.  346]. 

Ga. — Brown    y.    Madden,    141    Oa. 


419,  81  SB  196;  Ruls  y.  Brancb.  ISS 
Ga.  150,  74  SB  1081,  42  LRANS  1198; 
Mathews  v.  Starr,  68  Ga.  521;  Ora- 
ham  V.  Theis,   47  Ga.  479. 

Ind. — Goldman  v.  Oppenheltn.  18 
Ind.  95.  20  NE  636;  Hunter  v.  Hfclf- 
fer,  108  Ind.  197,  9  NE  124. 

Kan. — Hallam  v.  Huffman,  6  Earn. 
A.   303,   48   P  602. 

La. — Merchants'  Ins.  Co.  y.  Addi- 
son, 9  Rob.  486. 

Me. — Smith  v.  Humphreys,  88  Me. 
346.  34  A  166;  Gardiner  v.  Morse,  25 
Me.    140. 

Mass. — Qlbbs  v.  Smith,  118  Mass. 
692;  Phlppen  v.  Stlckney,  3  Mete.  S84. 

Mich. — -Fletcher  v.  Johnson,  139 
Mich.  51.  102  NW  278,  111  A.mSR 
401;  Fisher  v.  Hampton  Transp.  Co.. 
136  Mich.  218,  98  NW  1012.  112  Am 
SR  358. 

Minn. — ^Boyle  v.  Adams.  BO  Sfinn. 
265,  62  NW  860,  17  LRA  98. 

Mo. — Hook  v.  Turner,  22  Mo.  333: 
Wooton  V.  Hlnkle,  20  Mo.  290;  I<aw- 
nin  V.  Bradley.  18  Mo.  A.  861. 

Nebr. — Beatrice  Creamery  Co.  v. 
Fltsgerald.  70  Nebr.  308.  97  N^  301: 
McClelland  v,  Citisens'  Bank.  60 
Nebr.  90.  82  NW  319;  McCana  v.  Mc- 
Lennan,  3   Nebr.  26. 

N.  H.— Bellows  v.  Russell.  SO  N. 
H.  427.  51  AmD  238. 

N.  J. — De  Baum  v.  Brand,  80  N.  J. 
L.  288,  37  A  726;  Gulick  v.  Ward.  10 
N.  J.  L.  87,  18  AmD  389:  Morris  v. 
Woodward,  25  N.  J.  Bq.  32;  Metropo- 
lis Nat.  Bank  v.  Sprague,  20  N.  J. 
Eq.  15*. 

N.  T.— Marie  v.  Garrison.  81  N.  T. 
14;  Brackett  v.  Wyman.  48  N.  T. 
667;  Mills  v.  Mills,  40  N.  T.  548.  100 
AmD  S3  5;  Brisbane  v.  Adams.  3  N.  T. 
129;  Wheeler  v.  Wheeler,  B  Lans.  855: 
Sharp  v.  Wright  86  Barb.  236;  Hop- 
kins V.  Ensign,  11  NTSt  85  [aff  122 
N.  Y.  144,  26  NE  806.  9  LRA  7311: 
Meeoh  v.  Bennett  Lalor  191;  Herrldk 
V.  Grow,  5  Wend.  679;  Hawley  v. 
Cramer,  4  Cow.  717;  Thompson  v. 
Davles.  13  Johns.  112;  Wilbur  v. 
How,  8  Johns.  444;  DooUn  v.  'W^ard. 
6  Johns.  194;  Jones  v.  Caswell,  3 
Johns.  Cas.  29,  2  AmD  134. 

N.  C. — Owens  v.  Wright,  161  N.  C. 
127.  76  SB  736,  AnnC:a8l914D  1021; 
Ingram  v.  Ingram,  49  N.  C.  188: 
BIythe  V.  Lovinggood.  24  N.  C.  SO.  27 
AmD  402:  Graham  v.  Reid.  IS  N.  C. 
364;  Smith  v.  Greenlee,  IS  N.  C  126, 
18  AmD  664. 

Oh.— Dudley  y.  Little,  2  Ob.  504.  IS 
AmD  575.' 

Or. — Klne  v.  Turner.  27  Or.  856. 
41  P  664. 

Pa. — In  re  Hays,  159  Pa.  881.  88  A 
158;  Barton  v.  Benson,  126  Pa.  431. 
17  A  642,  12  AmSR  883;  Pierce  v. 
Evans,  61  Pa.  415;  SUnglutt  ▼.  E^ckel. 
24  Pa.  472;  Myers  v.  Hodges,  8  'Watts 
381,  27  AmD  319. 

S.  C. — Baggott  V.  Sawyer,  85  S.  C 
405;  Dudley  v.  Odom,  5  8.  C.  181.  22 
AmR  6'  Hamilton  v.  Hamilton.  19  S. 
C.  Eq.  365,  46  AmD  58. 


For  later  oasM,  dsyvlopments  and  ohaacea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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property  as  a  whole,  or  to  divide  it  between  them/* 
Farther,  where  the  intention  of  the  parties  is  fair 
and  honest,  and  the  primary  purpose  is  not  to  sup- 
press competition  but  to  protect  their  own  rights, 
and  there  is  no  fraudulent  purpose  to  defraud 
others  interested  in  the  result,  the  sale  or  agreement 
may  be  upheld.'^  In  addition  a  fair  and  open  agree- 
ment between  creditors,  made  with  the  knowledge 
and  assent  of  the  debtor  that  certain  debts  will  be 
taken  care  of,  provided  the  holders  thereof  will 
abstain  from  bidding,  may  be  upheld.*" 
Absence  of  injury.    The  fact  that  the  contract  in 


reality  caused  no  injury  to  the  person  whose  prop- 
erty was  sold,  or  other  person  interested  therein, 
will  not  relieve  it  from  its  illegality" 

Knowledge  and  consent  of  persons  liable  to  be 
injnred.  A  contract  tending  to  suppress  competi- 
tion in  bidding  at  a  public  sale  will  be  relieved  of 
illegality  if  made  with  the  knowledge  and  consent 
of  all  persons  who  could  in  any  way  be  injured 
by  it.** 

[i  393]  IL  0<nnponnding  Offenses — <aa)  In  Qen- 
eraL  Subject  to  the  exceptions  hereafter  stated,  the 
compromise  or  compounding  of  offenses,  whether 


Tenn. — Hale  v.  Henderaon,  4 
Humphr.  199. 

Tex. — Croxler  v.  Carr,  11  Tex.  376; 
James  v.  Fulcrod.  5  Tex.  612,  SS 
AmD  743. 

Vt. — MlBslaquol  Bank  v.  Sabln.  48 
Vt.  2S»;  Morrison  v.  DarllnK,  47  Vt. 
67:  Pal^e  v.  Hammond,  26  Vt  376; 
Noyea  v.  Day,  14  Vt.  384. 

Va. — BoUing  v.  MuUlna,  111  Va. 
260,  (8  SB  982;  NItro-Phosphate  Syn- 
dicate V.  Johnson,  100  Va.  774,  42  SE 
995;  Camp  T.  Bruce,  96  Va.  621,  31 
SE  901.  70  AmSR  873,  43  LRA  146. 

W.  Va. — Henderson  v.  Heorie,  61 
W.  Va.  183.  56  SB  869,  11  AnnCaa 
741;  Ralphsnyder  v.  Shaw,  45  W.  Va. 
680,   31  SB  963. 

[a]  Private  Jodlolal  wl»<  -A  con- 
tract whereby  a  bidder  at  a  private 
judicial  sale  induced  another  to  re- 
frain fpom  bidding,  and  thereby  was 
enabled  to  purchase  the  property  at 
less  than  he  otherwise  would  have 
been  compelled  to  pay,  is  void.  Shaw 
V.  BUJah,  64  Ind.  A.  234,  102  NB  886. 

eo.  V.  3. — Hyer  v.  Richmond 
Tract.  Co.,  168  U.  S.  471,  18  SCt  114, 
42  Li.  ed.  647;  Wicker  v.  Hoppock, 
6  Wall.  94,  18  L.  ed.  762;  Kearney  v. 
Taylor,  16  How.  494,  14  L.  cd.  787; 
Terbell  v.  Lee,  40  Fed.  40;  Piatt  v. 
Oliver,  19  F.  Gaa.  No.  11,114,  1  Mc- 
Lean 295;  Piatt  v.  Oliver,  19  P.  Cas. 
No.  11,115,  2  McLean  267  [aff  3  How. 
333,  11  L.  ed.  632]. 

Cal. — Jenkins  v.  Frlnk,  80  Cal.  586, 
89   AmD  134. 

Colo. — ^Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  90  P  623,  122 
AmSR  1036  iapp  dlsm  219  U.  8.  683, 
31  SCt   472,  66  L.  ed.  846]. 

D.  C. — Starkweather  v.  Jenner,  27 
App.  348. 

Oa. — ^Whlte  V.  Crew,  16  Oa.  416. 

111. — ^Bradley  v.  Coolbaugh,  91  Til. 
148;  Garrett  v.  Moss,  20  111.  649; 
Pearsons  y.  Lee,  2  III.  193. 

Ind. — Hunt  y.  Elliott,  80  Ind.  246, 

41  AmR  794.  „ 
Ky. — Mallon    v.    Buster,    121    Ky. 

379,  89  SW  257.  28  KyL  318,  123  Am 
SR  201.  ,,     „ 

Me. — Gardiner  v.  Morse,  26  Me. 
140. 

Md. — Smith  y.  Ullman,  68  Md.  183, 

42  AmR  329. 

Mass. — Gibba  v.  Smith,  116  Mass. 
692;  Hunt  t.  Frost,  4  Cush.  64;  Phip- 
pen  V.  Stlckney,  3  Mete.  384. 

Mo. — Stlllwell  V.  Glasscock,  103 
Mo.  646,  16  SW  556,  91  Mo.  658,  4 
SW  438. 

Nebr. — Olson  v.  Lamb,  66  Nebr. 
104,    76  NW  433,  71  AmSR  670. 

K.  J. — Metropolis  Nat.  Bank  v. 
Sprague.  20  N.  J.  Bq.  1S9. 

N.  T. — Hopkins  v.  Bnsign.  122  N. 
T.  144.  26  NB  306,  9  LRA  781;  Marie 
V.  Garrison,  83  N.  T.  14  [rev  46  N.  T. 
Super.  1671;  Peo.  v.  Stephens,  71  N. 
T.  .627;  Marsh  v.  Russell,  66  N.  Y. 
288;  Bradley  v.  Klngsley.  43  N.  Y. 
534;  Goldman  ▼.  Cohen,  167  App.  Div. 
666,  163  NYS  41;  Munson  v.  Magee, 
22  App.  Div.  333.  47  NYS  942  [aff  161 
N.  YT  182.  56  NB  916];  Myers  v.  Dor- 
man,  34  Hun  115;  Myers  v.  Dean.  16 
Daly  251.  10  NYS  532  [rev  on  other 
grounds  132  N.  Y.  65.  30  NB  259.]; 
Cornell  v.  Utlca,  etc.,  R.  Co.,  61  How 
Pr  184  (a<r  26  Hun  6631;  Oomell  v. 
King;.    13  NYWklyDlg  327. 

N.  C. — OooSe  V.  Hawkins,  17  N.  C. 
>»3:  Smith  V.  Greenlee,  IS  N.  C.  129, 
IS  AmD  664. 


Pa. — Smull  y.  Jonee,  1  Watts  ft  S. 
128,  6  Watts  ft  S.  121;  Pennsylvania 
Transp.  Co.  v.  Pittsburgh,  etc.,  R. 
Co.,  if.WklyNC  86. 

S.  C. — Hamilton  y.  Hamilton,  19  S. 
C.  Bq.  366,  46  AmD  58. 

Tenn. — McMinn  y.  Phlpps,  3  Bneed 
196. 

Tex. — Dawson  v.  Ward,  71  Tex.  72, 
9  SW.  106;  James  r.  Fulcrod,  6  Tex. 
512,  $6  AmD  ^i^i  Evans  y.  Carter, 
(Civ.  A.)    176  SW  749.        ' 

Vt. — Mlsslsquol  Bank  y.  Sabln,  48 
Vt.   239. 

W.  Va. — Henderson  v.  Henrie,  61 
W.  Va.  183,  66  SE  369,  11  AnnCas 
741. 

Wis. — Stack  v.  Roth  Bros.  Co.,  162 
Wis.   281,   166  NW  148. 

Eng. — Jones  v.  North,  I*  R.  19  -Eq. 
426;  In  re  Carew,  26  Beav.  187,  63 
Reprint  869;  Oalton  v.  Emuss,  8  Jur. 
607: 

N.  B.— Irving  V.  McWllUams,  1  N. 
B.  Eq.   217. 

Ont. — Canadian  Pac.  R.  Co.  v. 
Grand  Trunk  R.  Co.  14  Ont.  L.  41.  8 
OntWR  264,  9  OntWR  158;  Waddel 
v.  McCabe,  4  U.  C.  Q.  B.  O.  8.  191. 

[a]  "Til*  t«st  to  avsly  in  deter- 
mining the  validity  of  a  combination 
of  the  kind  under  consideration,  Is 
the  end  intended  to  be  thereby  ac- 
complished. If  it  is  to  depress  the 
price  of  the  property  to  be  sold,  and 
prevent  competitive  bidding  at  the 
sale.  It  is  Illegal;  but  If  Its  purpose 
Is  to  raise  the  means  of  payment  by 
contribution,  or  to  divide  the  prop- 
erty for  the  accommodation  of  the 
purchasers.  It  is  valid.  The  fact 
that  an. agreement  to  make  a  Joint 
purchase  may  Indirectly  operate  to 
prevent  the  parties  thereto  from 
bidding  is  not  enough  to  render  the 
transaction  unlawful.  To  have  that 
effect  it  must  appear  that  the  object 
of  the  agreement  was  to  avoid  com- 
petition.*^ Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  241,  90  P 
623,^  123  AmSR  1036  [apn  dlsm  219 
U.  S.  683,  31  SCt  472.  66  L.  ed.  346]. 

•I.  U.  S. — Fidelity  Ins.,  etc..  Co. 
V.  Roanoke  St.  R.  Co.,  98  Fed.  476. 

Ark. — Lay  y.  Brown,  106  Ark.  1, 
161  SW  1001. 

Mich. — Culver  v.  Nester,  116  Mich. 
191,  74  NW  632. 

N.  J. — De  Baun  v.  Brand,  61  N.  J. 
L.  624,  41  A  9B8. 

N.  Y.— Hopkins  v.  Ensign,  122  N. 
Y.  144,  26  NB  306,  9  LRA  731;  Marie 
V.  Garrison,  83  N.  Y.  14;  Munson  v. 
Mag«e,  22  App.  Div.  333,  47  NYS  942 
[aff  161  N.  Y.  182,  56  NB  916];  Dellsi 
v.  Flcarrotta.  78  Misc.  488,  136  NYS 
653;  Colton  v.  Kennedy,  74  Misc.  217, 
181  NYS  483. 

N.  C— Satterfleld  y.  Klndlev,  144 
N.  C.  456.  57  SB  146,  16  LRANS  399, 
12  AnnCas  1098. 

Va. — Barnes  v.  Morrison,  97  Va. 
372,  34  SB  93. 

[a]  l>lsonsstOB  of  tba  role, — "The 
class  of  sales  to  which  the  rule  of 
public  policy  in  question  attaches  in- 
cludes execution  sales  and  Judicial 
sales  generally  aa  well  as  tax  sains 
and  all  others  In  which.  In  the  ad- 
ministration of  the  law  or  of  gov- 
ernment, the  property  of  a  private 
owner  is  sold  in  invltum.  In  every 
sale  of  this  sort  there  Is  a  creditor 
and  a  debtor  element,  each  of  which 
Is  deemed  to  be  beneficially  served 
by    the   rule   of   public   policy   under 


consideration.  That  the  tendency  of 
such  rule  is  to  secure  to  the  cred- 
itor class  the  satisfaction  of  its 
claims  is  obvious.  To  the  debtor  or 
owner  It  Is  but  common  fairness 
that  the  power  that  compels  the  sale 
of  his  property  shall  view  with  dis- 
favor whatsoever  tends  to  lessen 
normal  competition.  By  the  policy 
of  the  law  the  property  is  offered  to 
the  public;  hence  it  ta  part  of  the 
same  policy  that  the  public  shall, 
with  respect  to  the  sale,  remain  what 
the  word  implies,  'open',  free  from 
bargains  that  contract  It  as  a  body 
of  normal  competitors.  Of  such  a 
policy  neither  the  public  nor  any 
individual  can  Justly  complain,  since 
it   affects   no  one   In   his   rights   or 

?Toperty,  but  merely  prescribes  how 
he  rights  and  property  of  others 
shall  De  observed  and  protected. 
There  Is,  however,  a  class  of  persons 
who  cannot,  within  the  spirit  and 
reason  of  this  rule,  be  regarded 
merely  as  part  of  the  general  public. 
Persons  who,  by  virtue  of  lien  or 
ownership,  or  otherwlaa,  have  an  ex- 
isting Interest  In  the  property  to  be 
sold,  do  not  stand  on  the  same  foot- 
ing as  the  general  public.  Inciden- 
tal to  their  interest  In  the  property 
Is  the  rltrht  to  employ  all  fair  means 
for  the  protection  of  such  Interest, 
.and  to  this  end  to  make  such  honest 
bargains  as  their  interests  seem  to 
require.  It  Is  no  part  of  the  public 
policy  In  question  to  rob  one  person 
of  his  rights  in  order  to  secure  those 
of  another.  Upon  the  other  hand,  the 
mere  possession  of  a  right  to  protect 
one's  own  interest  will  not  be  per- 
mitted to  cloak  a  violation  of  the 
rule  under  color  of  such  right.  Be- 
tween these  two  exhibitions  of  the 
law  lies  its  true  application,  which 
In  the  nature  of  things  must  often 
turn  upon  a  question  of  fact."  De 
Ban  V.  Brand,  61  N.  J.  L.  624,  626, 
41  A  968. 

lb]  A  oontmot  <or  tlw  mOs  of  » 
fOMolomr*  dsoTM  which  provides 
that  notes  given  for  the  purchase 
price  by  the  purchaser  should  be  re- 
turned in  case  the  purchaser  could 
not  buy  in  the  property  on  the  sale 
of  the  decree  for  not  more  than 
called  for  by  the  decree  Is  not  void 
as  tending  to  stifle  competition. 
Spltsl^  y.  RIvard.  162  Mich.  670, 
116   NW  647, 

es.  Boiling  y,  MuUlns,  111  Va. 
260,  68  SB  982. 

es.  Glbbs  v.  Smith,  116  Mass.  692; 
Barton  v.  Benson,  126  Pa.  431,  17  A 
642,   12  AmSR  883. 

S4.  Mathews  v.  Starr,  88  Ga.  621; 
State  V.  FoUmer,  4  Nebr.  (Unoff.) 
376,  94  NW  103;  Same  v.  Drew,  4 
Den.  (N.  Y.)  287;  Maffet  v.  IJams, 
103  Pa.  268;  Neely  v.  McClure,  1  Pa.^ 
Cas.  98,  1  A  719.  See  Pueblo  Realty 
Co,  v.  Tate,  32  Colo.  67,  76  P  40a 
(holding  that,  where  It  appears,  In 
an  action  to  quiet  title  and  to  remove 
a  cloud  consisting  of  tax-sale  cer- 
tificates, that  the  person  who  pro- 
cured the  certificates  to  be  Issued  to 
defendant  Is  the  agent  of  plalntllC 
and  that  the  corporations  responsible 
for  the  action  of  such  agent  and 
plaintiff  corporation  were  controlled 
by  the  same  offlcers,  plaintiff  cannot 
t>e  heard  to  complain  that  the  trans- 
action was  an  unlawful  combination 
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felonies  or  misdemeanors,  is  illegal, 
involving  such  compromises,  either 
part,  are  void.*''  As  was  said  in'  a 
case:  "This  is  a  contract  to  tempt 
gress  the  law,  to  do  that  which  is 

to  prevent  competition  or  to  stifle 
bidding). 

65.  U.  S. — In  re  Lawrence,  166 
Fed.  239,  92  CCA  261. 

Ala. — Hartsell  v.  Roberts.  1S5  Ala. 
201,  64  S  90;  Folmar  v.  Slier,  132  Ala. 
297.  31  S  719;  U.  S.  Fidelity,  etc.,  Co.. 
V.  Charles.  131  Ala.  6S8,  31  S  558,  57 
LRA  212;  Clark  v.  Colbert.  67  Ala. 
92;  Bibb  V.  Hitchcock,  49  Ala.  46$,  20 
AmR  288-  Wynne  v.  Whlsenant,  87 
Ala.  46;  West  v.  Teabo,  14  Ala.  A. 
676.  70  S  967,  968  tolt  Cyc]. 

Ark. — Shearer  v.  Farmer8%  etc.. 
Bank,  121  Ark.  699.  1S2  SW  262; 
Ooodrum  v.  Merchants',  etc.,  Bank. 
102  Ark.  328,  144  SW  198.  AnnCas 
1914A  611;  Heal,  etc..  Dry  Ooods  Co. 
v.  Barton,  80  Ark.  328.  97  SW  68; 
Klrkland  v.  Benjamin,  67  Ark.  480,  65 
SW  840;  Rogers  v.  Blythe,  51  Ark. 
619;  Martin  v.  Tucker,  36  Ark.  279. 

Cal. — Amestoy  v.  Electric  Rapid 
Transit  Co.,  95  Cal.  311,  SO  P  650; 
KeatlnK  v.  Morrissey,  6  Cal.  A.  163, 
»1  P  677. 

Colo. — Giles  V.  De  Cow,  30  Colo. 
412,  TO  P  681. 

Conn. — McMahon  v.  Smith,  47 
Conn.  221,  36  AiriR  67;  Staron  v. 
Gager,  46  Conn.  189.  _ 

Del. — Meredith   v.    Knox,    (Ch.)    83 

D.  C. — Chambers  v.  Buroughs,  44 
App.  168. 

Ga. — Deen  v.  Williams,  128  Ga.  266, 
87  SB  427.:  Jones  v.  Dannenberg  Co., 
112  Ga.  426,  37  SB  729,  62  LRA  271; 
Wheaton  v.  Ansley,  71  Ga.  35;  God- 
win V.  Crowell,  56  Ga.  566;  Chand- 
ler V.  Johnson,  39  Ga.  85;  Brown  v. 
Padgett,  36  Ga.  609;  McConnell  v. 
Rome  Cherokee  Nat.  Bank,  18  Ga.  A. 
62,  88  SE  824;  Cromer  v.  Ehrett,  11 
Ga.  A.  654,  75  SE  1066. 

111. — Drennan  v.  Douglas,  102  111. 
341,  40  AmR  B96:  Wolf  v.  Flete- 
meyer,  83  111.  418:  Henderson  v.  Pal- 
mer, 71  111.  679,  22  AmR  117;  Sohom- 
mer  v.  Farwell,  56  III.  642;  Dionne  v. 
Uatzenbaugh.  49  111.  A.  627;  Hal- 
tbaus  V.  Ifiinta,  17  111.  A.   484. 

Ind. — Harrison  Tp.  v.  Addison.  176 
Ind.  389,  96  NE  146.  150  [cit  Cyc]; 
Ricketts  v.  Harvey,  106  Ind.  564,  6 
NE  325;  Stout  v.  Turner,  102  Ind. 
418,  26  NE  86;  Crowder  v.  Reed,  80 
Ind.  1;  Golden  v.  State,  49  Ind.  424; 
Budd  v.  Rutherford,  4  Ind.  A.  386.  30 
NE  1111. 

Ind.  T. — Sellers  v.  Catron,  6  Ind. 
T.  263,  82  SW  742. 

Iowa. — Ellyson  v.  Schooler,  149 
Iowa  332.  128  NW  561;  Smith  v. 
Steeley,  80  Iowa  738,  46  NW  912; 
Main  V.  WlUett,  67  Iowa  706,  11  NW 
661;  Peed  v.  McKee,  42  Iowa  <89,  20 
AmR  631;  Allison  v.  Hess.  28  Iowa 
388. 

kan. — Friend  v.  Miller,  62  Kan. 
139;  34  P  397,  39  AmSR  340. 

Ky. — ^American  N^t.  Bank  v.  Madi- 
son, 144  Ky.  162,  137  SW  1076,  38 
LRANS  697;  Bishop  v.  Matney,  78 
SW  856,  26  KyL,  1777;  Singer  Mfg. 
Co.  V.  Ferrell.  48  SW  1078.  20  Kyt. 
1201;  Owens  v.  Green.  103  Ky.  342. 
45  SW  84,  20  KyL  44;  Ft.  Worth 
First  Nat.  Bank  v.  Payne,  42  SW 
786,  19  KyL.  839;  Klmbrough  v.  Lane, 
11  Bush  556;  Barclay  v.  Breckin- 
ridge. 4  Mete.  374;  Gardner  v.  Maxey, 
9  B.  Mon.  90:  Swan  v.  Chandler,  8  B. 
Mon.  97;  Miller  v.  Payne,  7  KyL  287; 
-Wheeler,  etc.,  Mfg.  Co.  v.  Hord,  4 
KyL  240. 

La. — O'Zanne  v.  Haber,  SO  La.  Ann. 
1384. 

Me. — Morrill  v.  Goodenow.  65  Me. 
178;  Shaw  v.  Reid.  30  Me.  105. 

Mass.— Gorham  v.  Keyes.  137  Mass. 
683;  Partridge  v.  Hood.  120  Mass. 
403,  21  AmR  524;  Taylor  v.  Jaques. 
106  Mass.  291;  Atwood  v.  Fish,  101 
Mass.  363.  100  AmD  124;  Leonard  v. 
Travis,  6  Allen  129;  Com.  v.  Johnson, 
3  Cush.   454;  Jones  v.  Rice.  18  Pick. 


and  agreements 
in  whole  or  in 
leading  English 
a  man  to  trans- 
injurious  to  the 


440,  29  AmD  612;  Worcester  v.  Eaton, 
11  Mass.  368. 

Mich. — Koons  v.  Vauconsant,  129 
Mich.  260,  88  NW  630,  95  AmSR  438; 
Meech  V.  Lee.  82  Mich.  274,  46  NW 
383;  Fosdlck  v.  Van  Arsdale,  74  Mich. 
302,  41  NW  931;  Wisner  v.  Bardwell, 
38  Mich.  278;  Snyder  t.  Willey,  33 
Mich.  483;  Buck  v.  Paw  Paw  First 
Nat.  Bank,  27  Mich.  298.  16  AmR  189. 

Miss. — Munn  v.  Potter,  111  Miss. 
180.  71   S  315. 

Mo. — McCoy  V.  Green,  83  Mo.  ttt; 
Baker  v.  Farria,  61  Mo.  389;  Chelten- 
ham Fire-Brick  Co.  v.  Cook,  44  Mo. 
29;  Murphy  v.  Bottoraer,  40  Mo.  87; 
Metropolitan  Land  Co.  v.  Manning, 
98  Mo.  A.  248,  71  SW  696;  Mexico 
First  Nat.  Bank  v.  Gregg,  74  Mo.  A. 
639;  Janls  v.  Roentgen,  62  Mo.  A.  114. 

Nebr, — Graham  v.  Hlesel,  73  Nebr. 
433,  102  NW  1010;  Smith  Premier 
Typewriter  Co.  v.  Mayhew,  65  Nebr. 
66,  90  NW'939;  McCormick  Harvest- 
ing Mach.  Co.  v.  Miller,  64  Nebr.  644, 
74  NW  1061;  Smith  v.  Columbus 
SUte  Bank,  »  Nebr.  81,  1  NW  898. 

N.  H.— Merrill  v.  Carr,  60  N.  H. 
114;  Clark  v.  Ricker,  14  N  H.  44; 
Shaw  V.  Spooner,  9  N.  H.  197,  32 
AmD  348;  Plumer  v.  Smith,  6  N.  H. 
663!  22  AmD  478. 

N.  J. — Price  V.  Summers,  5  N.  J. 
L.  678;  Den  v.  Moore,  6  N.  J.  L.  47i); 
Jourdan  v.  Burstow,  76  N,  J.  Eq.  65, 
74  A  124,  139  AmSR  741  [all  78  N.  J. 
Eq.  587  mem,  81  A  1133  mem]. 

N.  Y.— Haynes  v.  Rudd.  102  N.  T. 
372,  7  NE  287,  66  AmSR  816  [rev 
30  Hun  237],  83  N.  T.  261;  Collins  v. 
LEUie,  80  N.  Y.  627;  Catsklll  Nat. 
Bank  V.  Lasher,  165  App.  Dlv.  548, 
151  NYS  191  [aft  221  N.  Y.  71  mem]; 
Strauss  Linotyping  Co.  v.  Schwalbe, 
169  App.  Dlv.  347,  144  NYS  549;  Eng- 
lish V.  Rumsey.  32  Hun  486;  Hill  v. 
Northrup,  1  Hun  612;  Conderman  v. 
Trenchard,  68  Barb.  165;  Osborne  v. 
Robbins,  37  Barb,  481  [rev  on  other 
grounds  36  N.  Y.  365];  Daimouth  v. 
Bennett,  15  Barb.  541;  Loomis  t. 
Cline,  4  Barb.  453;  Howk  v.  Eckert,  4 
Thomps.  &  C.  300;  Eno  v.  Sage,  83 
Misc.  889,  144  NYS  1062:  Fellows  v. 
Van  Hyring,  23  HowPr  230;  Steuben 
County  Bank  v.  Mathewson,  5  Hill 
249 

N.  C— Alston  V.  Hill,  166  N.  C.  266. 
81  SE  291:  Corbett  v.  Clute,  137  N. 
C.  546,  60  SB  216:  Guilford  County  v. 
March,  89  N.  C.  268-  Lindsay  v. 
Smith,  78  N.  C.  328,  24  AmR  463; 
Vanover  v.  Thompson,  49  N.  C.  486; 
Garner  v.  Quails,  49  N.  C.  223;. Cam- 
eron V. '  McFarland,  4  N.  C.  299,  6 
AmD    666. 

N.  D. — Racine  Sattley  Mfg.  Co.  v. 
Pavllcek,  21  N.  D.  222,  130  NW  228, 
231   [clt  Cyc]. 

Oh. — Springfield  F.  &  M.  Ins.  Co.  v. 
Hull,  61  Oh.  St.  270,  «7  NE  1116,  25 
LRA  37;  Roll  v.  Raguet,  4  Oh.  400, 
22  AmD  769;  Tracy  v.  Deatrlck,  10 
Oh.  Cir.  Ct.  Ill,  6  Oh.  Cir.  Dec.  427. 

Okl. — Calloway  v.  Western  States 
Lumber  Co..  32  Okl.  680,  123  P  161; 
Stanard  v.  Sampson,  23  Okl.  13,  99 
P  796. 

P8U — ^Pearce  v.  Wilson,  111  Pa.  14, 
2  A  99,  66  AmR  243;  Ormerod  v. 
Dearman,  100  Pa.  561,  45  AmR  391; 
Riddle  v.  Hall.  99  Pa.  116;  Bradin's 
App.,  92  Pa.  241,  37  AmR  677;  Ox- 
ford Nat.  Bank  v.  Kirk.  90  Pa.  49; 
ProUgh  V.  Bntriken.  11  Pa.  81s  East 
Stroudsburg  Nat.  Bank  v.  Selple,  13 
Pa.  Dist.  576,  29  Pa.  Co.  245;  Sharp 
v.  Philadelphia  Warehouse  Co.,  14 
Phlla.  613. 

R.  I. — ^Wilcox  V.  Daniels,  16  R.  I. 
261,  3  A  204;  Foley  v.  Greene,  14  R. 
L  618,  51  AmR  419. 

S.  C. — Bankhead  v.  Shed,  80  S.  C. 
253.  61  SE  425.  16  LRANS  971.  15 
AnnCas  308;  State  v.  Robinson,  70  S. 
C.  468,  50  SE  192;  Groe.sbeck  v.  Mar- 


eommunity:  it  is  void  by  the  common  law;  and  the 
reason  why  the  common  law  says  such  contracts  are 
void,  is  for  the  public  good.  Ton 'shall  not  stipu- 
late for  iniquity.  All  writers  upon  our  law  agree 
in  this,  no  polluted  hand  shall  touch  the  pure  foun- 

shall,  44  S.  C.  638,  22  SE  743:  Wil- 
liams v.  Walker,  18  S.  C.  577;  Cnrlcy 
V.  Williams,  1  Bailey  688;  Bell  v. 
Wood,  1  B.  C.  L.  249. 

Tenn. — Cain  v.  Southern  Ilxpreas 
Co.,  1  Baxt.  815;  Porter  v.  Jones,  6 
Coldw.  813;  Simmons  v.  Klncaid.  5 
Sneed  450. 

Tex. — Western  Union  Tel.  Co.  r. 
Smith.  (Civ.  A.i  179  SW  648;  Scho- 
fleld  v.  Texas  Bank,  etc.,  Co..  <ClT. 
A.)  176  SW  606;  Shriver  v.  McCann. 
(Civ.  A.)  165  SW  317;  Medearis  r. 
Cranberry,  88  Tex.  Civ.  A.  187,  64 
SW  1070.   86   SW  790. 

Vt. — Piercer.  Kibbee,  61  Vt.  569; 
Hlnsdlll  v.  White,  34  Vt.  558;  Bowen 
V.  Buck.  28  Vt.  308;  Woodruff  v. 
Hinman,  11  Vt.  592.  34  AmD  712; 
Bailey  V.  Buck.  11  Vt.  252;  Dixon  v. 
Olmstead,  9  Vt.  810,  31  AmD  629; 
Hinesburgh  v.  Sumner.  8  Vt.  23.  31 
AmD  69'9;  Mattocks  v.  Owens.  6  Vt 
42. 

Wash. — Johnson  v.  Douglas.  32 
Wash.  8»S,  73  P  374. 

W.  Va.— Northfork  Dlst  Bd.  of 
Education  v.  Angel.  75  W.  Va.  747,  84 
SB  747,  LRA1916B  139;  Rock  v. 
Mathews,  35  W.  Va.  631,  14  SE  137. 
14  LRA  608. 

Wis. — Schults  V.  Culbertaon.  46 
Wis.  813,  1  NW  19;  Catlin  v.  Henton, 
9  Wis.  746;  Fay  v.  Oatley.  8  Wis.  42. 

Bng. — Williams  v.  Bayley,  L.  R.  1 
H.  L.  200,  6  BRC  465;  Jones  v. 
Merionethshire  Permanent  Ben.  Blag. 
Soc,  [1892]  1  Ch.  173;  McClatchie  v. 
Haslam,  17  Cox  C.  C.  402;  Keir  v. 
Leeman,  6  Q.  B.  308,  61  ECL  808.  116 


Reprint  118;  Collins  v.  Blantem.  2 
Wils.  C.  P.  341.  95  Reprint  850. 

Can. — Major  v.  McCraney.  29  Can. 
S.  C.  182  [app  dlsm  6  B.  C.  571]: 
Halifax  Peoples'  Bank  v.  Johnson.  20 
Can.  S.  C.  541. 

Ont. — Morgan  y.  McFee,  18  Ont.  L. 
30,  3  OntWR  98,  14  CanCrCas  308; 
Bell  v.'RIddell,  10  Ont.  A.  644;  Mann 
V.  Holton,  3  OntWR  804. 

Que. — La  Corapagnle  Montreal- 
Canada  D' Assurance  v.  Therrien.  18 
Que.  K  B.  490.  But  see  Doucet  T. 
Lanoix,  22  Que.  K.  B.  473  (holding 
that  a  loan  of  money  by  the  victim 
of  a  robbery  to  the  father  of  the 
thief  to  enable  him  to  stifle  the  pros- 
ecution by  paying  the  expenses  in- 
curred, is  not  a  nullity  as  being  made 
for  a  consideration  contrary  to  good 
morals  and  public  order).  _ 

Sask. — Pachal  v.  SchUler,  20  Dom 
LR  861. 

Newfoundl. — ^Newfoundland  Union 
Bank  v.  Hutton,  7  Newfoundl.  290. 

[a]  bdapeadeat  of  dnraas^— An 
agreement  between  debtor  and  cred- 
itor to  compound  a  crime  coromittea 
hf  the  debtor,  or  to  stifle  the  prose- 
cution thereof,  makes  the  transac- 
tion for  the  payment  of  the  debt 
illegal,  which  Illegality  may  be  un- 
connected with  the  question  of  du- 
ress, for  the  illegal  agreement  may 
be  offered  by  the  debtor  himself 
voluntarily  and  without  any  pressure 
from  the  creditor.  Ball  y.  Ward.  76 
N.  J.  Bq.  8,  74  A  168  [aff  79  N.  J. 
Bq.    170.    81    A   724,    37    LRANS    6J9J. 

[b]  Aireemaat  by  prosecatiiic  kt- 
tomey^— (1)  Where,  atter  a  success- 
ful prosecution  of  two  indictments 
against  a  railroad  company,  it  was 
agreed  between  the  commonwealth's 
attorney  and  defendant's  attorney 
that  an  appeal  should  be  taken,  and 
If  the  judgment  should  be  affirmed  the 
railroad  .would  consent  to  a  fine  in 
each  of  three  of  twelve  remaining 
Indictments,  and  that  the  remaining 
nine  Indictments  should  be  dismissed, 
such  agreement  was  not  binding 
either  on  the  attorneys  or  on  the 
court.  SpaldiAg  v.  Hill.  116  Ky.  1. 
72  SW  307.  24  KyL  1802.  (2)  An 
agreement   between   the    prosecuting 


For  later  oases,  dsTsIcprments  o^nd  ohaBg«a  In  the  law  see  cumulative  Annotp.tions,   same  title,  page  aqd  note  number. 
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tains  of  justice."**  Compounding  a  erime  being 
itself  criminal,  an  agreement  not  to  prosecute  is 
void,  not  only  because  it  is  against  the  policy  of  the 
law,  but  also  because  the  agreement  is  itself  a 
crime."  The  common  forms  of  such  agn^ements  are 
bonds,  deeds,  or  other  instruments,  the  considera- 
tion of  which  is  a  promise  not  to  prosecute  for  an 
offense  which  has  been  committed.** 

[i  394]  (bb)  The  Agreemsnt  Not  to  Prosecnte. 
To  render  an  agreement  illegal  as  an  agreement  to 
compound  a  erime,  it  is  essential  that  there  shall  be 


attorney  and  one  charged  with  em- 
besilament  that  the  prosecution  shall 
be  dismissed  on  accused  paying  a 
specifled  sum  as  determined  by  an 
accountant  Is  contrary  to  public  pol- 
icy. Harrison  Tp.  v.  Addison,  17$ 
Ind.   389.    96   NE)  146. 

68.  Collins  V.  Blantern,  3  Wils.  C 
P.  347,  350.  95  Reprint  860. 

67.  See  Compounding  Felony  f   5. 

68.  See   cases  supra   this  section. 

69.  I1L~-Rleman  v.  Morrison,  261 
111.  279.  106  NTS  215  trev  184  111.  A. 
201;  Paige  v.  Hleronymus,  192  111. 
&4S,  61  ME  832;  Bea  v.  Peo.,  101  111. 
A  182.    • 

Ky. — Hlgglns  v.  Sowards,  1S9  Ky. 
783.  169  SW  554. 

Mo. — Cheltenham  Fire-Brlck  Co.  t. 
Cook.  44  Mo.  29. 

N.  Y. — National  Bank  of  Republic 
V.  Cox.  47  App.  Dlv.  53.  62  NYS  814: 
Jaeger  v.  KToenlg,  SO  Misc.  580,  62 
KYS  803  [an  29  Misc.  780,  61  NTS 
505). 

Oh. — ^Rlchter  v.  Phoenix  Bldg., 
etc..  Co,   27  Oh.  Clr.  Ct.  793. 

Okl.— Horn  v.  Gibson,  24  Okl.  481, 
103  P  563. 

[a]  Both  the  parties  mnst  under* 
■taad  that  there  is  to  be  no  prosecu- 
tion. Fosdick  V.  Van  Arsdale,  74 
Mich.  302.   41  NW  931. 

70.  La. — Yowell  v.  Walker,  8  La. 
A.   (Orleans)    4S4. 

Mass. — Clark  v.  Pomeroy,  4  Allen 
SJ4. 

Mo. — Sumner  v.  Summers.  64  Mo. 
140;  Janls  v.  Roentgen,  52  Mo.  A. 
114. 

N.  T. — Conderman  v.  Hicks,  3 
Lans.  108.  40  HowPr  71. 

Pa. — Moyer  v.  Dodson,  212  Pa.  344. 
61  A  937:  Riddle  T.  Hall.  99  Pa.  116. 

Tci. — Gray  v.  Freeman.  37  Tex. 
Civ.  A.  656,  84  SW  1106. 

71.  U.  S. — Gunn  v.  Plant.  94  U.  S. 
664.  24  L.  ed.  304. 

Ala. — Bibb  v.  Hitchcock.  49  Ala. 
468.  20  AmR.^a8.  * 

Ark. — Goodrom  v.-  Merchants',  etc., 
B^nk,  102  Ark.  326.  144  SW  198.  Ann 
Casl914A  Bll;  Breathwit  v.  Rogers. 
32  Ark.    768. 

Colo. — Godding  v.  Hall,  66  Colo. 
579.  140  P  166;  Pfrcheron-Norman 
Horse  Co.  t.  Downen,  IS  Colo.  71,  31 
P  601. 

Conn. — Von  Wlndisch  v.  Klaus,  46 
Conn.  433;  Walbridge  v.  Arnold,  21 
Conn.   424. 

Dak. — School  Dist.  No.  61  v.  Alder- 
aon.  6  Dak.  146,  41  NW  466. 

Pla. — Johnston  t.  Allen.  22  Fla. 
224.  1  AmSR  180. 

Ga. — ^Wheaton  v.  Ansley,  71  Qa.  85; 
Godwin  V.  Crowell.  66  Ga.  666. 

111.— Parker  v.  Enslow,  lOZ  111.  272, 
40  AmR  688;  Schommer  v.  Farwell, 
66  111.  642;  Bothwell  v.  Brown,  .  61 
111.  234;  Taylor  v.  Cottrell,  16  Ul.  93. 

Iowa. — Sioux  City  Live  Stock  Nat. 
Bank  v.  Collins.  147  Iowa  107.  124 
NW  172;  Deere  v.  Wolff.  65  Iowa  32, 
21  NW  168:  Malli  V.  Willett,  67  Iowa 
705.  11  WW  661. 

Ky. — Powell  V.  Flanary,  109  Ky. 
342,  59  SW  S,   22  KyL  908. 

La. — Morgan  v.  Knox.  16  La.  Ann. 
176;  Butterly  v.  Blancbard,  1  Rob. 
340. 

Md. — Schirm  v.  Wieman.  103  Md. 
S41,  63  A  1066,  IS  AmSR  873.  7  LRA 
NS  176.  7  AnnCas  1008. 

Mass. — Abbott  v.  Fisher,  124  Mass. 
414. 

Mich. — ^Beath  v.  Chapoton.  115 
Mich.  606.  73  NW  806,  69  AmSR  689; 
Miller  V.  Minor  Lumber  Co..  98  Mich. 
163.  67  NW  101,  l»  AmSR  624;  Wolf  1 


V.  Troxell.  94  Mich.  573,  54  NW  888. 

Mo. — Cheltenham  Flre-Brlok  Co.  v. 
Cook,  44  Mo.  29. 

N.  H. — Souhegan  Bank  v.  Wallace, 
61  N.  H.  24. 

N.  J.— Brittin  V.  Cbegary.  20  N.  J. 
L.   625. 

N.  T.— Barrett  ▼.  Weber,  126  N.  T. 
18,  26  NE  1068:  Nickelson  v.  Wilson, 
60  N.  T.  362;  Cohoes  V.  Cropsey.  65 
N.  Y.  686;  Earl  v.  Chute,  8  Abb.  Dec. 
1,  1  Keyes  36;  Kissock  v.  House,  23 
Hun  35;  Bishop  v.  Howe,  117  NTS 
996 

dh. — Richter  v.  Phoenix  Bldg.,  etc., 
Co.,  27  Oh.  Clr.  Ct.  793;  Herbst  v. 
Mauss.  7  Oh.  Dec.  (Reprint)  701,  4 
ClncLBul  1038. 

Pa. — Noble  v.  Peebles,  18  Serg.  A 
R.   319. 

S.  C— Mathlson  v.  Hanks,  20  S.  C. 
L.    625. 

Tenn. — Provident  Sav.  L.  Assur. 
Soc.  v.  Edwards,  96  Tenn.  S3,  31  SW 
168. 

W.  Va.— Northfork  Dlst.  Bd.  of 
Education  v.  Angel,  76  W.  Va.  747, 
84  SE  747,  749,  LRA1916E  139  [clt, 
CycJ. 

Wis. — Catlln  V.  Henton,  9  Wis.  476. 

Eng. — Fisher  v.  Apollinaris  Co.,  L. 
R.  10  Ch.  297;  Ex  p.  Leslie,  20  Ch.  D. 
131;  In  re  Mapleback.  4  Ch.  D.  150; 
Rourke  v.  Mealy,  L.  R.  4  Ir.  166; 
Ward  v.  Lloyd.  6  M.  &  O.  785,  46 
ECL  786,  134  Reprint  1109;  Harding 
V.   Cooper,    1    Stark.    467.    2   ECL   179. 

Ont. — Henry  v.  Dickie,  27  Ont.  416. 

[a]  IUBatia.tloiui. — (1)  A  widow, 
intending  in  good  faith  to  institute 
a  civil  action  for  damages  resulting 
to  her  from  the  homicide  of  her  hus- 
band, having  retained  counsel  to  be- 
gin and  conduct  the  same,  but  not 
having  prosecuted,  nor  attempted  to 
prosecute,  for  the  public  offense,  and 
the.  person  against  whom  the  action 
was  about  to  be  brought  haying 
freely  and  voluntarily  given  his 
notes,  in  fair  compromise  and  set- 
tlement of  the  contemplated  suit, 
some  of  the  notes  being  payable  to 
the  widow,  and  one  of  them  to  her 
counsel,  the  latter  note  to  liquidate 
the  fee  of  the  counsel,  and  the 
compromise  not  extending  to.  or 
affecting  in  any  manner,  the  criminal 
elements  of  the  homicide,  the  notes 
were  not  without  consideration, 
whether  the  maker  committed,  or 
was  concerned  In  tho.  commission  of, 
the  homicide  or  not;  nor  was  the 
consideration  in  whole  or  in  part 
illegal.  Dodson  v.  McCauley,  62  Ga. 
ISO.  (2)  A  note  given  to  satisfy 
plaintiff's  private  claim  for  damages 
for  an  assault  and  battery  com- 
mitted by  defendant  is  valid.  Wal- 
bridge v.  Arnold,  21  Conn.  424;  Noble 
V.  Peebles,  13  Serg.  &  R.  (Pa,)  319; 
Mathlson  v.  Hanks.  20  S.  C.  L.  625. 
(3)  A  note  given  in  satisfaction  of  a 
personal  Injury  inflicted  on  the  payee, 
although  it  exceeds  the  probable 
amount  of  the  injury  inflicted,  has  a 
sufflcient  consideration  to  support  it 
in  law,  and  will  not  be  set  aside  un- 
less a  compromise  of  the  public  of- 
fense was  included  as  a  part  of-  the 
consideration.  Whitenack  v.  Ten 
Byck,  3  N.  J.  Eq.  249.  (4)  An  em- 
ployer accused  his  cashier  of  theft, 
but  did  not  have  him  arrested,  and  the 
cashier  acknowledged  that  he  had 
omitted  to  enter  certain  suras,  begged 
his  employer  not  to  expose  him,  and 
grave  his  note  secured  by  his  father's 
Indorsement  and  a  mortgage  for  the 
amount  which  he  said  he  had  taken. 
the  employer  made  no  agreement  not 


an  agreement  "not  to  prosecute,'*  although  the  agreor 
ment  may  be  either  express  or  implied.'*  Tbe.lAW 
does  not  prevent  one  whose  property  has  been  stolen 
or  whose  rights  have  been  interfered  with. through 
the  commission  of  a  erime  to  compromise  with  .the 
wrongdoer,  if  it  is  not  agreed  either,  expressly  or 
impliedly  that  the  prosecution  for  the  offense  shall 
be  suppressed  or  stayed.^'  Illustratione  of  this  rule 
are  agreements  by  which  security  is  given  for  the 
value  of  property  stolen'"  or  embeaaled."  Even  a 
promise  not  to  prosecute  is  not  illegal,  where  it  is 

to  prosecute,  and  did  not  agree  that 
the  money  so  secured  was  all  that 
had  been  taken,  it  was  held  that  the 
note  was  not  given  to  compound  a 
felony.  Catlln  v.  Henton,  9  Wis.  476. 
(5)  A  note  given  by  the  maker  of 
another  note,  having  his  name  aa 
maker  written  by  a  fbrger,'  was  valid, 
where  there  was  no  agreement  not  to 
prosecute.  Brittin  v.  ChegaryV  80 
N.  J.  L.  625.  (6)  The  mere  delivery 
of  a  forged  note  to  the  forger,  on 
payment  of  the  same  by  him,  by  one 
who  had  received  it  from  him  as  col- 
lateral security  in  good  faith,  was 
not  compounding  a  felohly  so  its  to 
render  void  a  transfer  of  personal 
property  which  constituted  the,, pay- 
ment. Deere  v.  Wolff.  «6  loWi  «, 
21  NW  168.  (7)  Plaintiff,  having 
bought  certain  property  from  A,  solA 
the  same  and  took  notes  in 'payment. 
A  was  afterward  charged  with  the 
larceny  of  the  property  as  the  bailee 
of  defendant;  Plaintiff  delivered  the 
notes  to  defendant,  with  the  express 
agreement  that  the  latter  should  re- 
tain them  in  case  of  A'a  conviction, 
but  that  he  sho^ild  return  them  in 
case  of  his  acquittal.  Neither' plain- 
tiff nor  defendant  was  implicated  in 
the  criminal  charge,  and  the  trans- 
action concerning  the  delivery  of  the 
notes  was  not  intended  as  a  com- 
promise of  a  criminal  offense  nor  as 
an  attempt  to  prevent  the  due  ad- 
ministration of  justice.  It  was  held 
that  the  agreement  was  not  illaoAl. 
PercheronTNorman  Horse  Co.  v. 
Downen.   18  Colo.  71,  31  P  601. 

7a.  Cass  County  Bank  v.  Bricker, 
34  Nebr.  516,  62  NW  676,  33  AmSif 
649;  Barrett  v.  Weber.  125  N.  Y.  18, 
26  NE  1068;  Henry  v.  Dickie,  27  Ont 
416. 

„„"■„. -^'^—Moog  v.  Strang,  69  Ala. 
98;  Bibb  v.  Hitchcock.  49  Ala..  4CS, 
20  AmR  288.  .•' 

Colo. — Lomax  v.  Otiorado  Nat 
Bank,  48  Colo.  229,  104  P  86. 

Ctonn. — Von  Wlndisch  v.  Klaus,  46 
Conn.   433.  .        ■ 

Dak. — School  Dist  No.  61  v.  Col- 
lins, 6  Dak.  146,  41  NW  4(6. 

Fla. — Johnston  v.  Allen,  23  Pla. 
224,    1    AmSR   180. 

Ga. — Wbeaton  v.  Ansley,  71  Ga.  81: 
Godwin  v.  Crowell,  66  Ga.  666;  South- 
ern Express  Co.  v.  Duffey;  48'  G*.  31*. 


111.— Ford   V.   Cratty,    52   111.  ^IS. 

Md. — Washington  Brewery  (Jo.  v. 
Carry,    24   A  ISl. 

,,„Mass.— Popple    v.   Day,    183  ;  Mass. 
520. 

Mich. — Beath  /  v.  Chapoton,^- '  116 
Mich.  506,  73  NW  806,  69  AmSk  689; 
Miller  v.  Minor  Lumber  C5o.,  98  Mich. 
163,  57  NW  101,  39  AmSR  624;  Wolf 
V.  Troxell,  94  Mich.  578,  54  NW  886. 

Mo. — Cheltenham  Fire-Brick  Co.  v. 
Cook,  44  Mo.  29. 

N.  T. — Cohoes  v.  Cropsey,  6^  N.  Y. 
686;  Girty  v.  Standard  Oil  Co.,  1  App. 
Div.  234.  37  NYS  369: 

Pa. — ^Portner  v.  Kirschner,  169  -Pa. 
472.  32  A  442,  47  AmSR  9^6;  Saal- 
neld  V.  Manrow,  165  Pa.  114,  M  A 
823;  Pearce  v.  Wilson,  111  Pa.  14,  2 
A  99.  56  AmR  243. 

R.  I.— Wilcox  V.  Daniels,  16  R.  I. 
261.   3  A  204. 

Tenn. — Provident  Sav.  L.  Assur. 
Soc.  V.  Edmonds.  95  Tenn.  53,  31  SW 
168;  Armstrong  v.  Southern  Express 
Co..  4  Baxt.  376. 

Sask. — Groves  v.  Harris, '18  Dom 
LR  476,  29  WestLR  331.  7  WestWkly 
68. 

lal  Application  of  rule. — Under 
Mllliken  &  V.  Code  H  2440,  2141,  it 
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made^  not  for  the  sake  of  gain,  but  ffom  motives  of 
kindneas  and  compassion,  or  on  account  of  rela- 
tionship.'^  And  mere  threats  to  prosecute,  while 
they  may  amount  to  duress  or  undue  influence,  so 
as  to  render  a  promise  voidable,'*  will  not  avoid  an 
agreement  made  by  a  defaulter  for  the  purpose  of 
making  reparation  to  the  person  injured  by  his  mis- 
doing, if  there  is  no  agreement  not  to  prosecute." 

[i  395]  (cc)  Proof  of  Oominisslon  of  OnsfB.  In 
this  connection  a  distinction  is  made  between  a 
criminal  prosecution  actually  pending  and  a  charge 
or  suq>ieion  of  crime  where  no  criminal  proceed- 
ings have  yet  been  commenced.  If  a  criminal  prose- 
cution is  in  fact  pending  at  the  time,  either  by  the 
finding  of  an  indictment  or  otherwise,  then  the 
public  interest  in  the  prosecution  of  the  actual  pend- 
ing charge  is 'of  such  a  nature  as  to  avoid  any 
security  for  a  debt  given  on  an  agreement  for  the 
stifling  of  the  pending  prosecution,  even  though  the 
debt  thus  secured  was  due.'*  But  where  no  crim- 
inal proceedings  are  pending,  the  actual  commission 
of  the  crime  alleged  to  have  been  compounded  is 
one  of  the  facts  at  issue  in  the  case,  and  necessary 
to  be  alleged  and  satisfactorily  proved  in  order  to 


make  out  the  defense  of  illegality."  The  reason  is 
that  if  no  criminal  charge  is  actually  pending  for 
trial  or  prosecution,  the  public  interest  is,  not  that 
there  should  be  a  charge  in  any  event,  but  only  in 
ease  a  crime  has  been  actually  committed;  and 
proof,  therefore,  that  the  crime  had  been  committed 
lies  at  the  basis  of  the  charge  of  illegality."*  Thi* 
distinction,  however,  is  not  observed  in  all  of  the 
eases,'^  and  the  broad  general  rule  has  been  stated 
that  a  contract  cannot  be  void  as  compounding  a 
felony,  where  no  felony  has  in  fact  been  committed.*' 
[i  396]  (dd)  OffenseB  Which  May  Be  Oom- 
promifled.  In  applying  the  doctrine  that  agree- 
ments involving  the  compounding  of  crime  are 
illegal  and  void  most  of  the  courts  seem  to  make 
no  distinction  betwefmi  felonies  and  misdemeanors, 
but  to  hold  that  it  is  illegal  to  compound  any  pub- 
lic offense.**  In  a  number  of  states  the  settlement 
of  some  offenses,  generally  ,minor  misdemeanors, 
the  prosecution  of  which  is  not  a  matter  of  par- 
ticular public  interest,  is  permitted  by  judicial  de- 
cision or  by  statute.**  WTiere  the  prosecution  is 
criminal  in  form  only,  or  where  the  injury  com- 
plained of  is  of  a  porely  private  and  personal 


1*  provided  that  any  person  who  has 
paid  money,  or  delivered  anything  of 
value.  lost  on  any  game  or  wager 
may  recover  the  same  by  action  if 
brought  within  ninety  days,  and  that 
such  action  may  be  brouKht  for  the 
use  of  the  wire  or  children  of  the 
loocT  after  the  expiration  of  ninety 
day  and  within  '  twelve  months. 
Where  an  officer  of  a  bank  etnbessled 
Its  funds  and  lost  the  same  in  illegal 
speculation,  it  wag  held  that  an  as- 
signment to  the  bank  by  the  em- 
bessler  and  hie  wife  of  their  right 
to  recover  the  money  so  lost  was 
valid.  Allen  v.  Dunham,  92  Tenn. 
857.   81   SW  8»8. 

7*.  Ward  v.  Allen,  2  Mete.  (Mass.) 
68,  8B  AmD  887;  Hatch  y..Collins,  84 
Hun  (N.  T.)  814. 

TB>  Dodson  v.  Swan,  2  W.  Va.  611, 
as  AmD  787. 

n.     See   supra   ||    815,    826. 

W.  U.  8. — Plant  v.  Gunn.  18  F. 
Cas.  No.  11,205.  2  Woods  872  [rev  on 
other  grounds  94  U.  S.  664,  24  L.  ed. 
8»41. 

Ala. — Moog  V.  Strang,  69  Ala.  98; 
Bibb  V.  Hitchcock,  49  Ala.  468,  20 
AmR  288. 

.  Ark. — Martin  ▼.  Tucker,  36  Ark. 
279;  -Breathwlt  v.  Rogers,  82  Ark. 
768.  . 

Conn. — ^Von  WIndisch  v.  Klaus,  46 
Conn.  483. 

Dak. — School  Dlst.  No.  61  v.  Col- 
lins, 6  Dak.  146,   41   NW  468. 

BHa. — Johnston  v.  Allen,  22  Fla. 
224,  1   AmSR   178. 

lil.— Ford  V.  Cratty,  62  111.  813; 
Keith  V.  Buck,  16  111.  A.  121. 

Iowa. — State  v.  Ruthven,  68  Iowa 
121,  12  NW  286. 

Kan. — Hoover  v.  Wood,  McC.  79. 
■  Ky. — Hlgglns  v.   Sowards,   169  Ky. 
788.  169   SW  B54;  Powell  v.  Flanary, 
109  Ky.  342,  69  SW  6,  22  KyL,  908. 

Nebr. — Cass  County  Bank  v. 
Bricker.  34  Nebr.  616,  62  NW  676.  83 
AmSR  649. 

N.  Y.— Weber  v.  Barrett.  126  N.  T. 
It.  26  NB  1068  [afC  1  Silv.  Sup.  434, 
6  NTS  484];  Smith  v.  Crego,  64  Hun 
22,  7  NTS  86;  Conderman  v.  Hicks, 
8  Lans.  108;  Steuben  County  Bank 
V.  Mathewson,  6  Hill  249. 

Oh.— Frlbly  v.  State,  42  Oh.  St.  206. 

Pa. — Swope  v.  Jefferson  F.  Ins.  Co., 
98  Pa.  251:  Bast  Stroudsburg  Nat. 
Bank  v.  Selple.  13  Pa.  Dlst  675,  29 
Pa.  Co.  245. 

S.  C. — Hudson  y.  Brown,  45  S.  C. 
L.  643. 

Tenn. — Armstrong  v.  Southern  Ex- 
press Co.,  4  Baxt.  376. 

Tex. — Nunn  v.  tACkey,  1  Tex.  A. 
Civ.  Cas.    i   1831. 

[a1     XUnstratloiu..— (1 )      A     client 


who  by  threatening  to  arrest  his  at- 
torney .  on  a  charge  of  larceny  or 
embenlement  had  procured  from 
him  a  note  with  security  for  the 
amount  which  he  had  collected  and 
refused  to  pay  over  can  maintain 
an  action  on  the  note,  since  the 
transaction  was  not  compounding  a 
criminal  offense,  although  such  re- 
fusal by  an  attorney  to  pay  over 
was  made  by  statute  a' mlsaemeanor, 
and  the  case  is  unaffected  by  the 
ffict  that  the  note  would  not  have 
been  given  had  not  the  principal 
maker  been  threatened  with  a  crim- 
inal prosecution.  Ford  v.  Cratty,  62 
111.  313.  (2)  An  outgoing  treasurer's 
shortage  in  his  accounts  was  settled 
by  the  payment  of  a  certain  amount 
of  cash  and  the  execution  of  a  note 
by  a  third  person  for  the  balance 
agreed  on  as  due.  There  was  some 
testimony  that  prior  to  the  settle- 
ment threats  of  prosecution  had  been 
made  by  the  ofHcer  representing  the 
district,  that  such  officer  had  said 
that  he  would  stop  the  prosecution 
If  the  note  was  executed,  and  that 
the  maker  signed  under  such  repre- 
sentations, but  there  was  no  evi- 
dence that  by  prosecution  was  meant 
a  criminal  prosecution,  and  it  did 
not  appear  what  the  terms  of  the 
agreement  were  in  relation  thereto. 
It  was  held  that  it  did  not  appear 
that  the  note  was  given  to  compound 
a  felony.  School  Dlst.  No.  61  v.  Col- 
lins,  S  Dak.  145,  41  NW  466. 

78.  CroWder  v.  Reed,  80  Ind.  1; 
W.  T.  Joyce  Co.  v.  Rohan,  184  Iowa 
12,  111  NW  319,  120  AmSR  410; 
Baker  v.  Farrls,  61  Mo.  889;  Man- 
ning V.  Columbia  Lodge  No.  llT  I. 
O.  O.  F.,  67  N.  J.  Eq.  338,  88  A  444, 
45  A  1092.  See  West  v.  Teabo,  14 
Ala.  A.  575,  70  S  967,  968  fcit  CycJ 
(where  guilt  or  innocence  of  accused 
was  said   to   be   immaterial). 

n.  U.  S.— Plant  V.  Gunn,  19  F. 
Cas.  No.  11,205.  2  Woods  872  [rev  on 
other  grounds  94  U.  8.  664,  24  L.  ed. 
304]. 

Iowa. — Deere  v.  Wolff,  66  Iowa  82, 
21    NW   168. 

Me. — Soule  v.  Bonney,   37  Me.  128. 

N.  J. — Manning  v.  Columbia  Lodge 
No.  117.  I.  O.  O.  F.,  67  N;.  J.  Eq.  838, 
38  A  444,   46  A  1092. 

N.  T. — Steuben  County  Bank  v. 
Mathewson,  6  Hill  249. 

Pa. — Carroll  v.  Dostar,  1  Mona. 
161. 

Wis. — Schnlts  V.  Catlin,  78  Wis. 
611,  47  NW  946;  Catlin  v,  Henton, 
9   Wis.    476. 

90.  Smith  V.  Blachley,  188  Pa. 
660.  41  A  619,  68  AmSR  887  (holding 
that,  where  a  physician  who  attended 


a  .  girl  in  an  illness  falsely  repre- 
sented to  her  father  and  a  nelirhbor 
that  the  agent  of  a  humane  society 
was  about  to  institute  a  criminal 
prosecution  against  both  families  for 
procuring  an  abortion,  and  suggested 
that  he  could  hush  up  the  matter 
on  payment  of  a  specified  sum, 
and  the  money  was  paid  to  the  phy- 
sician, and  he  told  the  two  persons 
to  tell  no  one  of  the  transaction, 
and  seven  years  later  the  father  dis- 
covered that  the  statement  was  false, 
and  that  the  physician  had  pocketed 
the  money,  the  transaction  did  not 
prevent  a  recovery  by  the  father 
from  the  physician  of  the  money  so 
paid). 

81.  Beal,  etc..  Dry  Goods  Co.  v. 
Barton,  80  Ark.  826,.  97  SW  68;  Mc- 
Connell  v.  Rome  Cherokee  Nat.  Bank. 
18  Ga.  A.  52,  88  SE  824:  Koons  v. 
Vauconsant,  129  -Mich.  260,  88  NYT 
630,  95  AmSR  438. 

as.  Woodham  v.  Allen,  130  CaL 
194.  62  P  898. 

88.  U.  S. — Sharp  v.  Philadelphia 
Warehouse  Co.,  10  Fed.  379. 

Conn. — McMahon  v.  Smith.  47  Conn. 
221,  36  AmB  67;  Snjith  v.  Richards, 
29  Conn.  232. 

Mass. — Partridge  v.  Hood,  120 
Mass.  408.  21  AmR  524;  Clark  v. 
Pomeroy,  4  Allen  634;  Jones  v.  Rice, 
18  Pick.   440,  29  AmD   612. 

N.  H. — Hinds  v.  Chamberlln.  6  N. 
H.  226. 

N.  T. — Porter  v.  Havens.  87  Barb. 
848. 

N,  C. — ^Vanover  v.  Thompson,  49 
N.  C   486. 

Pa. — Brown  v.  McCrel^t.  187  Pa 
181.  41  A  46;  Pearce  v.  Wilson.  Ill 
Pa.  14,  2  A  99,  66  AmR  243;  Jack- 
son V.  Polack.  2  Miles  362;  Oakford 
V.  Johnson,  8  Miles  203. 

S.  C — Gray  v.  Seigler,  88  S.  C.  L. 
117. 

Tex. — McGowan  v.  Bush,  17  Tex. 
196. 

"Aay  act  which  is  made  punish- 
able by  law  as  a  crime  is  an  offence 
against  the  public,  and  especially  in 
this  country,  where  ail  prosecutions 
are  subject  to  the  control  of  official 
prosecutors,  and  not  of  the  Individ- 
uals Immediately  injured,  cannot 
lawfully  be  made  the  subject  of  pri- 
vate compromise,  except  so  far  as 
expressly  authorised  by  statute.** 
Partridge  v.  Hood.  120  Mass.  403, 
407,   21  AmR  524. 

Ksrver  of  srlvato  is  paUlo  wroajr 
see  Actions  Q  49,  60. 

84.  Ark. — -Bone  v.  State,  18  Ark. 
109. 

Oa. — Sanders    v.    McKee,    145    Ga. 


For  later 


AeirsUtprnMiSs  and  Ohaaces  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not?  number. 
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nature,  iu  no  way  involving  the  interests  of  the 
public,  an  agreement  for  its  settlement  is  not  in- 
valid.^ In  some  states  there  may  be  a  compromise 
or  settlement  of  proseeutions  for  obtaining  money 
or  goods  by  false  pretenses,^  for  embezzlement,^^ 
for  the  offense  of  removing  goods  of  a  debtor  to 
prevent  a  levy,"^  for  criminal  conversation,*'  and 
for  assault  or  assault  and  battery.'*'  In  an  English 
case  it  is  said  that  it  is  safe  to  say  that  the  law 
will  permit  a  compromise  of  all  offenses,  although 
made  the  subject  of  a  criminal  prosecution,  for 
which  offenses  the  injured  party  might  sue  and  re- 
cover damages  in  an  action.'^  This  doctrine,  how- 
ever, is  not  recognized  to  any  great  extent  in  the 
United  States.  On  the  contrary  it  has  been  held 
many  times  that  it  is  illegal  to  compromise  or  to 

507,  8»  SB  484;  Stratham  ▼.  Stote, 
41  Ga.  e07;  McDanlel  v.  State,  27  Oa. 
197;  FiUgrerald  Third  Nat.  Bank  v. 
Baker,    (A.)   SI  SB  346. 

La. — State  v.  Hunter,  14  Ia.  Ann. 
71. 

Mass. — ^PartrldM  v.  Hood,  120 
Masa.  403,  21  AmR  624;  Com.  Y. 
Dowdlcan,   HE  Mass.  183. 

N.  J. — Price  V.  Summers,  6  N.  J. 
I*   578. 

N.  Y.— Peo.  V.  Bishop,  S  Wend.  111. 

Oh. — Tracy  v.  Deatrlck,  10  Oh.  Clr. 
Ct.  111.  «  OL  Clr.  Dec  427. 

Or. — Saxon  v.  Concer,  •  Or.  388. 

Pa. — ^Noble  V.  Peebles,  13  Serg.  ft 
R.  319;  Salfleld  v.  Morrow,  16  Pa. 
Co.  497;  Castner  v.  Cornell,  1  Lus 
LegObs  S8. 

W.  Ala. — Mooar  v.  Strang,  69  Ala. 
98;   Merritt  v.  Flemlnf,   43  Ala.   234. 

Ark. — ^Breathwlt  v.  Rogers,  82  Ark. 
768. 

Conn. — ^UeMabon  v.  Smith,  47 
Conn.  221,  86  AmR  67;  Sharon  v. 
OiM^br,  46  Conn.  189. 

Me. — Soule  v.  Bonner,  87  Me.  138, 

Pa. — Oeler  v.  Shade,  109  Pa.  180; 
Maurer  v.  Mitchell,  9  Watts  &S.  69; 
Eiaat  Stroudsburg  Nat.  Bank  v. 
S«lple.  13  Pa.  Dlst.  676,  29  Pa..  Co. 
246. 

S.  C. — Mathlson  v.  Hanks,  20  8.  C. 
L..  626. 

Vt. — Holoomb  ▼.  Stlmpson,  8  Vt. 
141. 

86^  Bothermal  ▼.  Hughes,  IM  Pa. 
610,  19  A  677;  Oeler  v.  Shade,  109 
Pa.  180.  But  see  cases  infra  note 
92. 

8T.  Williams  V.  Dreshler,  14  Wkly 
'SC  (Pa.)  211.  But  see  cases  Infra 
note  98. 

88.  Brown  y.  McCreight,  187  Pa. 
181.   41   A   45. 

ae.    Wells  y.  Sutton,  86  Ind.  70. 

80l  Price  v.  Summera  6  M.  J.  I<. 
578;  Castner  y.  Cornell,  1  LttSL<eg 
Obs  (Pa)  68;  Rushirorth  v.  Dwyer, 
1  Phila,  (Pa.)  26;  Mathlson  v.  Hanks, 
20  a.  C;.  L.  626;  Kelr  v.  Leeman,  6 
Q.  B.  308,  61  ECL  308.  116  Reprint 
118. 

[a]  Alttft  a  pvoaeavUoB  kas  beea 
oominiiBed  the  rule  has  been  held 
to  the  contrary.  Ooolsby  v.  Bush, 
5S  Oa.  363;  Corley  y.  Williams,  17 
S.  C.  L.  688;  Vincent  y.  Qroom,  1 
Yerg.   (Tenn.)   430. 

91.  Keir  v.  Leeman,  6  Q.  B.  308, 
El  ECL  308,  116  Reprint  118  (where 
the  court  ventured  the  opinion  that 
for  an  assault  the  sufferer  might 
legtilly  undertake  not  to  prosecute 
on  behalf  of  the  public,  but  was  not 
disposed  to  extend  the  exception 
further;  and  the  agreement  before 
tbe  court  being  in  consfderation  that 
plaintiff,  being  the  prosecutor  of  an 
Indictment  againift  defendant  for  an 
assault  and  a  riot  and  the  obstruc- 
tion of  a  public  officer,  would  not 
proceed  further  on  the  Indictment, 
It  was  held  Illegal  because  the  riot 
and  obstruction  of  a  public  officer 
were  matters  of  public  concern 
wtaleh  could  not  be  thus  stifled). 

•9.  Conn. — ^McHabon  v.  Smith,  47 
Conn.  221.  36  AmR  67. 

lA— Oaanne  y.  Haber,  30  La  Ann. 
1S84. 

Mieh.— Meeeh  y.  Lee,  82  Mteh.  174. 


settle  a  prosecution  for  obtaining  money  or  goods 
by  false  pretenses,'*  for  larceny  or  embezzlement,** 
for  mortgaging  property  subject  to  an  ezistiAg  en- 
cumbrance without  disclosing  such  f act,**  for  fraud 
against  the  insolvency  laws,''  for  foigery,"  for  se- 
duction or  rape,"  for  adultery,**  for  obstructing  b 
highway,"  and  for  malicious  mischief.^ 

Bastardy. '  In  many  of  the  states  prosecutions  foir 
bastardy  are  regfuded  merely  as  a  species  oi  civil 
action,  although  criminal  in  form,  and  therefore 
their  discontinuance  will  furnish  a  good  considera- 
tion for  a  pecuniary  settlement  or  compromise.* 

[{  397]  mm.  Ousting  Jniisdlction  of  Oonits. 
Agreements  whose  object  is  to  oust  the  jurisdiction 
of  the  courts  are  contrary  to  public  policy  and  will 
not  be  enforced.*    Thus  it  is  held  that  any  stipula- 


46  NW  383. 

N.  Y. — Porter  y.  Havens,  37  Barb. 
343;  Conderman  v.  Trenchard,  40 
HowPr  71. 

Vt.— Bowen  y.  Buck,  88  Vt.  308. 

Wia — ^Fay  y.  Oatley,   6  Wis.  42. 
■  Contra  see  supra  note  86. 

M.  Ark. — Rogers  v.  Blythe,  61 
Ark.   519.    11   SW   822. 

Cal. — Thorn  v.  Stewart,  162  Cal. 
413.  122  P  1069. 

Colo. — Giles  y.  De  C5ow,  SO  C!olo. 
412.  70  P  681. 

D.   C. — Chambers  y.  Bnroughs,  44 
168 
a. — Smith  Bxpress  Co.  v.  DuSey, 

48  Oa.   368. 
111.— Bothwell    y.    Brown.     61    IU. 

334;  Rouse  v.  Mohr,  29  III.  A.  321; 
Halthaus  y.  Kunts.   17  111.   A.   434. 

Ind. — Crowder  v.  Reed,  80  Ind.  1. 

Iowa. — Smith  y.  Steely,  80  Iowa 
689.  20  AmR  631. 

Ky. — Kentucky  Flour  Co.  v.  Smith, 
14  KyL.  237. 

La. — Field  v.  Rogers,  26  La,  Ann. 
674. 

,  N.  T. — Buffalo  Press  CJlub  y. 
Greene,  86  Hun  20.  83  NYS  286  [aff 
6  Misc.  601.  26  NYS  625];  Decker  y. 
Morton,  1  Redf.  Surr.  477. 

Oh.— Roll  y.  Regnet,  4  Ob.  400,  22 
AmD  759;  Tracy  v.  Deatrlck,  10  Oh. 
car.  Ct.  111.  6  Oh.  Clr.  Dec.  427. 

Pa. — Pearce  v.  Wilson,  111  Pa.  14, 
2  A  99,  66  AmR  248;  Kearney  y. 
Smith.    2    LutsLegReg    170. 

R.  I. — ^Wilcox  y.  Daniels,  15  R.  I. 
261,  8  A  204. 

S.  C— Groesbeck  v.  Marshall,  44 
S.  C.  638.  22  SB  743. 

Tex.— -Bierlng  y.  Wegner,  76  Tex. 
606.  13  SW  537;  Wegner  y.  Bierlng, 
73  Tex.  89,  11  SW  165;  Wegner  y. 
Bierlng.  66  Tex,  606. 

But  see  supra  note  87. 

84,     Partridge  v.   Hood,   120 
403,   21  AmR  624. 

88.  Perry  v.  Prilot,  6  Mart  N.  S.. 
(La.)  217;  Leggett  v.  Feet,  1  La.  288. 

88.    111. — Dronne   v.    Matsenbaugh, 

49  111.   A.   527. 
N.  J.— Den  y.  Moore,  6  N.  J.  L.  470. 
N.  T.— Maxfleld  y.  Hoeoker.  2  NYS 

77. 

N.  C. — Thompson  v.  Whitman,  49 
N.  C.  47. 

Pa. — Oxford  Nat.  Bank  y.  Kirk, 
90  Pa.  49;  Tebay's  App.,  9  WklyNC 
161. 

Tax. — Welborn  v.  Norwood,  1  Tex. 
Cnv.  A.  614.  20  3W  1129. 

yt. — Ring  V.  Windsor  County  Mut. 
F.  Ins.  Co.,  51  Vt.  663;  Laing  v.  Mo- 
Call,  60  Vt.  667. 

87.  Conn. — Smith  v.  Richards,  29 
Ck>nn.   232. 

Ind. — Budd  y.  Rutherford,  4  Ind. 
A.    886.   30   I^  1111. 

N.  H. — Forshner  v.  Whitcomb,  44 
N.  H.   14. 

Wash. — Johnson  v.  Douglas,  32 
Wash.  293.  78  P  274. 

Ont. — Wood  V.  Adams.  10  Ont.  L. 
831.   6  OntWR  407. 

But  see  Armstrong  y.  Lester,  43 
Iowa  160  (sustaining  a  bond  given 
on  the  marriage  of  a  seduced  woman 
by  the  seducer  conditioned  for  the 
support  of  her  and  her  child). 

a.  McKensle  v.  Lynch.  167  Mich. 
688,    133    NW    490,    86    LRAN8    996, 


AnnCasl913A  704;  Lyon  v.  Waldo,  36 
Mich.  345.  But  see  Sloan  v.  Davlea 
105  Iowa  97,  74  NW  922  (holding 
rule  not  to  apply  where  prosMution 
for  adultery  was  optional  with  in- 
lured  spouse). 

[a]  vronlss  la  eoastOaratloa  of 
aondottlntr  adnttsKT'— A  promise  by 
a  husband  to  pay  money  to  his  wife 
In  consideration  of  her  condoning  an 
act  of  adultery  committed  by  htm 
Is  void  as  against  public  poli^  arid 
cannot  be  enforoed.  Van  Order  v. 
Van  Order.   8  Hun  (N.  Y.)  316. 

88.  Amestoy  v.  Bleotrio  Rapid 
Transit  Co..  96  Cal.  311,  30  P  660. 

1.  Cameron  v.  McFarland,  4  N.  C 
299,  6  AmD  566. 

fl.  Ctenn. — Hlnman  y.  Taylor,  2 
Conn.  357. 

Del. — Meredith  v.  Knox,  ((%.)  83 
A  708. 

Oa. — Jones  V.  Peterson.  117  Ga  68. 
43  3E  417;  Davis  y.  Moody,  16  ^ 
176;  Gresham  v.  Hewitt,  2  Ga.  A. 
71.  58  SB  309. 

111.— Coleman  t.  Prum,  4  III.  &T8. 

Ind.— AUyn  v.  Allyn,  108  Ind.  827, 
9  NB  279;  Harter  y.  Johnson,  .16 
Ind.  271. 

N.  H.— Holt  V.  Cooper,  41  N.  H. 
Ill;   Parker  v.   Way.   16   N.   H.   46. 

N.  C— Burton  v.  Belvin,  143  N.  C 
161.   162.   66  SB   71    [quot  CycJ. 

Oh. — Maxwell  y.  Campbell,  8  Oh, 
St.  266. 

Pa — Wynant  v.  Lesher,  23  Pa. 
338:   Maurer  v.   Mitchell,  9  Watts  * 

Vt— Jangraw  y.  Pericins,  77  Vt. 
375,  60  A  386,  2  AnnCas  492;  Hol- 
oomb y.  Stlmpson,  8  Vt.  141. 

▼•Udtty  of  celMM*  or  ■MUeaMat 
ynially  see  Bastards  11  64,   66. 

3.  V.  S. — Guarantee  Trust,  etc, 
Co.  v.  Green  Cove  Springs,  etc..  R. 
C^>.,  139  U.  8.  137,  11  set  612,  36  L. 
ed.  116;  Potomac  Steamboat  Co.  y, 
Baker  Salvage  Co.,  128  U.  S.  40,  t 
set  33.  31  L  ed.  76-  Doyle  V.  Con- 
tinental Ins.  O..  94  \j.  8.  536,  .24  L. 
ed.  148;  Home  Ins.  Co.  v.  Morse,  20 
Wall.  446,  22  L.  ed.  366;  Victor  Talk- 
ing Mach.  Co.  V.  American  Grafiho- 
?hone  Co.,  140  Fed.  860  [aff  146  Fed. 
50,  76  CCA  1801:  Tobey  v.  Bristol 
County,  23  F.  Cas.  No.  14,066.  3 
Story  800;  Trott  v.  City  Ins.  Co,,  24 
F.  Cas.  No.  14,189,  1  Cliff.  439. 

Cal. — Muldrow  y.  Norrla  2  CaL  74, 
56  AmD  313. 

111.— Fahs  V.  Darling,  82  111.  142. 

Ind. — Lovett   v.   King,   16   Ind.    464. 

Ky. — Hager  v.  Shuck,  120  Ky.  674, 
87  SW  SCO,   27  KyL  967. 

Me. — Hobba  v.  Manhattan  Ins.  CX>n 
56  Me.  417.  96  AmD  1472. 

Mass. — Webber  v.  Cambrtdgreport 
Sav.  Bank,  186  Masa  314,  71  NE  667; 
Noyes  v.  Marsh.  123  Mass.  286; 
Amesbury  v.  Bowdltch  Mut.  F.  Ins. 
Co.,  6  (Jray  696;  Hall  v.  People's 
Mut,  F.  Ins.  Co.,  6  Gray  185;  Nute  v. 
Hamilton  Mut.  Ins.  Co..   6  (J^ray  174. 

Mich. — Utter  y.  Travelers'  Ins.  Co.. 
66  Mich.  645,  32  NW  812,  8  AmSR 
913.  See  Carlisle  v.  Spain.  147  MIoh. 
168.  110  NW  632  (holding  that  in 
municipal  contracts  the  council  may 
be  authorized  to  withhold  a  per- 
I  centage  of  the  contract  price  for  the 
'  protection  of  materialmen). 
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tion  between  parties  to  a  contract  distinguishing  be- 
tween the  different  courts  of  the  country  is  contrary 
to  public  policy.*  The  principle  has  cdso  been  ap- 
plied to  a  stipulation  in  a  contract  that  a  party 
who  breaks  it  may  not  be  sued,'  to  an  agreement 
designating  a  person  to  be  sued  for  its  breach  who 
is  nowise  liable  and  prohibiting  action  agaitist  any 
but  him,*  to  a  provision  in  a  lease  tKat  the  land- 
lord  shall  have  the  right  to  take  immediate  judg- 


ment against  the  tenant  in  case  of  a  default  on  his 
part,  without  giving  the  notice  and  demand  for  pos- 
session and  filing  the  complaint  required  by  stat- 
ute,' to  a  by-law  of  a  benefit  association  that  the 
decisions  of  its  officers  on  a  claim  shall  be  final  and 
conclusive,'  and  to  many  other  agreements  of  £ 
similar  tendency.*  An  agreement  which  merely  im- 
poses conditions  as  to  the  exercise  of  the  right 
to  sue  does  not  oust  the  courts  of  jurisdiction," 


Uo. — Kansas  City  First  Nat  Bank 
V.  White,  220  Mo.  717,  120  SW  36. 
1S2  AmSR  612.  16  AnnCas  889; 
Rnlohard   t.   Manhattan    L.   Ins.   Co., 

II  Mo;  618;  King  v.-Howard.  27  Mo. 

n. 

Nebr. — Hartford  P.  Ins.  Co.  v.  Hon, 
66  Nebr.  555,  »2  NW  746,  103  AmSR 
TZ6.  60  LRA  436. 

N.  T. — Sanf ord  v.  Commercial  Trav- 
^ars'  Mut  Aoc.  Assoc,  147  N.  T.  326, 
«1  NE3  6»4  (aff  86  Hun  380,  33  NTS 
1121;  Sutro  V.  H.  W.  Balk.  Inc.,  161 
NTs  764 

N.  D.— Maryland  Fidelity,  etc.,  Co. 
X.  Nordmarken,  32  N.  D.  19,  156  NW 

Oh.— Conner  v.  Drake,  1  Oh,  St 
168;  Cleveland  v.  Grlffen,  27  Oh.  Clr. 
Ct  167. 

Tex. — SoverelKn  Camp  W.  W.  v. 
Robinson,  (Civ.  A.)  187  SW  216; 
Watson  V.  Boswell,  25  Tex.  Civ.  A. 
379,  61  SW  407. 

Wis.— Zaremba  v.  International 
Harvester  Corp.,  162  Wis.  231,  166 
NW  114. 

Eng. — ^Edwards  v.  Aberayron  Mut 
Ship  Ins.  Soc,  1  Q.  B.  D.  663;  Hope 
V.  International  Financial  Soc.,  4  Ch. 
D.  327;  Scott  v.  Avery,  8  Exch.  487, 
166  Reprint  1442  [aff  6  H.  L.  Cas. 
811,  10  Reprint  1121];  "Horton  v. 
Saver,  4  H.  &  N.  643,  157  Reprint 
S93;  Thompson  T.  Chamock,  8  T.  R. 
139,  101  Reprint  1310:  Mitchell  v. 
BarrlB,  2  Ves.  Jr.  129,  30  Reprint  667. 

N.  R — Canadian  Fairbanks  Co.  v. 
Bdgett,  40  N.  B.  411. 

Que. — Dahme  v.  I>a  Cour  Supreme 
4es  Forestiers,  21  Que.  Super.  439. 

[a]  XUnstTaUoms. — (1)  A  stipula- 
tion in  a  contract  that  any  action 
thereon  shall  be  tried  before  a  ref- 
eree, Sanford  v.  Commercial  Travel- 
ers' Mut.  Aoc.  Assoc,  147  N.  T.  326. 
41  NE  694  [aff  86  Hun  880,  33  NTS 
•12,  dlst  In  re  New  York,  etc.,  R.  Co., 
98  N.  T.  447,  and  crlt  Grove  v.  .Stna 
Live  Stock  Ins.  Co.,  81  Hun  28,  30 
NTS   668,   1   NTAnnCas   14}.     (2)    A 

{irovlslon  In  a  lease  that  the  land- 
ord  shall  not  be  liable  for  damages 
arisinK  from  any  future  distraint 
Watson  V.  Boswell,  26  Tex.  Oiv.  A. 
374,  61  SW  407. 

*,  U.  S. — Slocum  V.  Western  As- 
aur.  Co.,  42  Fed.  236;  Prince  Steam- 
Shipping  Oo.  v.  Liehman,  39  Fed.  704, 
6  LRA  464. 

IU,~Blalr  V.  National  Shirt  etc, 
Co.,  137  111.  A.  413. 

Ind.— Indiana  Mut.  F.  Ins.  Co.  v. 
Routledge,  7  Ind.  25. 

Mass. — ^Nashua  River  Paper  Co.  v. 
Hamroermlll  Paper  Co.,  223  Mass.  8, 

III  NE  678,  LRA1916D  691;  Ames- 
bury  v.  Bowdltch  Mut.  F.  Ins.  Co.,  6 
Oray  596;  Nute  v.  Hamilton  Mut.  Ins. 
Co.,  6  Gray  174. 

Mo. — Relchard  v.  Manhattan  L. 
Ins.  Co.,  31  Mo.  518. 

N.  T. — Darling  v.  ButCalo  Protec- 
tive Assur  Soc,  71  Misc.  113,  127 
NTS  486;  McLean  v.  Tobln.  58  Misc. 
Si!8,  109  NTS  926.  See  Bundy  v. 
Newton,  19  NTS  7S4  [aff  188  N.  Y. 
443  mem,  84  NE  613  mem]  (holding 
rule  not  applicable  in  case  of  sub- 
mission   to    particular    lurlsdlctlon). 

Pa. — Healy  v.  Eastern  BIdg.,  etc 
A880C^17  Pa.  Super.  385. 

W.  Va. — Savage  v.  People's  Bldg.. 
«td.,  Assoc,  46  W.  Va.  276,  31  SE 
991. 

Bng. — Scott  T.  Avery,  6  H.  L.  Cas. 
811,  10  Reprint  1121. 

[a)  Xlliurtiatlama^— (1)  A  stipula- 
tion in  a  policy  of  life  insurance  that 
no  suit  in  lav  or  in  equity  shall  be 


brought  upon  .It  except  in  the  circuit 
court  of  the  United  States.  Mutual 
Reserve  Fund  L.  Assoc  v.  Cleveland 
Woolen  Mills,  82  Fed.  608,  27  CCA 
212.  (2)  An  agreement  not  to  re- 
move any  suit  which  may  be  begun 
against  one  in  a  state  court  to  a  fed- 
eral court.  Doyle  v.  Continental  Ins. 
Co..  94  U.  S.  536,  24  L.  ed.  148;  Home' 
Ins.  Co.  V.  Morse.  20  Wall.  (U.  S.) 
446,  22  L.  ed.  365  [rev  49  HowPr 
(N.  T.)  314].  (3)  An  agreement  that 
an  action  on  a  contract  shall  be 
brought  In  a  certain  county.  Nute  v. 
Hamilton  Mut.  Ins.  Co..  6  Gray 
(Mass.)  174.  '(4)  A  provision  in  a 
mortgage  requiring  the  trii^tee  to 
resort  to  a  forum  in  a  state  of  which 
he  Is  not  a  resident,  and  making  the 
remedy  for  a  default  provided  In  the 
mortgage  exclusive.  Buel  v.  Balti- 
more, etc.,  R.  Co.,  24  Misc.  646,  63 
NTS  749. 

.  6.  Knorr  v.  Bates,  14  Misc.  601, 
35  NTS  1060  [aff  12  Misc  896,  33 
NTS  691,  24  NTCivProc  377];  Za- 
remba V.  International  Harvester 
Corp.,  168  Wis.  231,  166  NW  114. 
See  Best  Mfg.  Co.  v.  Hutton,  49  Mont 
78,  141  P  658  (holding  that  a  provi- 
sion in  a  contract  of  sale  that  the 
use  of  the  article  for  a  certain  time 
shall  constitute  a  waiver  of  all 
claims  for  damages  for  breach  of 
warranty  does  not  violate  Rev.  Codes 
I  6056,  providing  that  stipulations  in 
a  contract  by  which  a  party  thereto 
is  restricted  from  enforcing  his 
rights  in  the  courts,  or  which  limits 
the  time  within  which  he  may  thus 
enforce  his  rights,  are  void). 

[a]  Zn  OUaboma  by  statute  a 
stipulation  in  a  contract  by  which  a 

garty  Is  restricted  from  enforcing 
is  rights  thereunder  by  usual  legeil 
proceedings  in  ordinary  tribunals  is 
void.  Voris  V.  Gage,  46  Qkl.  748,  149 
P  160. 

6.  Biggert  V.  Hicks,  18  Misc.  693. 
42  NTS  236  [aff  19  Mlsc  721,  44  NTS 
11101;  Walker  v.  Beecher,  16  Misc. 
149,  36  NTS  470;  Knorr  v.  Bates,  14 
Misc.  501.  36  NTS  1060  [aff  12  Misc. 
395,  83  NTS  691,  24  NTCivProc  377]. 

[a]  Whero  coatraet  merely  pre- 
vants  mnltlplletty  of  snlts  It  may  be 
sustained.  LAwrence  v.  Schaefer,  20 
App.  Div.  80,  46  NTS  719  [aff  19 
Misc.  239,  42  NTS  9921;  New  Jersey, 
etc.,  Concentrating  Works  Co.  v. 
Ackermann,  6  App.  Dlv.  540,  39  NTS 
585  [rev  15  Misc  605.  37  NTS  4891: 
Stieglitz  v.  Beldlng,  20  Misc.  297,  46 
NTS  670,  28  NTCivProc  311  [rev  20 
Misc.   714   mem,   44   NTS   1130  memj. 

7.  French  v.  Wilier,  126  111.  611, 
18  NB  811,  9  AmSR  651,   2  LRA  717. 

8.  Supreme  Council  C.  B.  L.  v. 
Grove.  176  Ind.  358.  96  NE  169.  36 
LRANS  913;  Supreme  Council  O.  C. 
P.  v.  Forslnger,  125  Ind.  52,  25  NE 
129,  21  AmSR  196.  9  LRA  601;  Myers 
v.  Jenkins,  63  Oh.  St.  101,  57  NB 
1089,  81  AmSR  613.  But  see  Cotter 
v.  Grand  Lodge  A.  O.  U.  W.,  23  Mont. 
82.  57  P  650  (holding  that  Civ.  Code 
[1895]  I  2245,  making  void  provisions 
of  contracts  by  which  the  Jurisdic- 
tion of  courts  over  controversies 
thereunder  is  ousted,  does  not  apply 
to  contracts  made  before  its  adop- 
tion). 

9.  See  cases  infra  this  note. 

[a]  The  ml*  has  iMsn  appUadi 
(1)  "ro  an  agreement,  between  a  fidel- 
ity insurance  company  end  an  em- 
?iloyee  whose  honesty  Is  guaranteed, 
hat  the  voucher  showing  payment 
by  the  company  to  the  employer  for 
loss     occasioned     throu^     the    em- 


ployee's dishonesty  should  be  con- 
clusive evidence  against  the  em- 
ployee as  to  the  fact  and  extent  of 
his  liability  to  the  company.  New 
York  Fidelity,  etc.,  Co.  v.  Grays.  76 
Minn.  460,  79  NW  631;  New  Tork  Fi- 
delity etc.,  Co.  v.  Elckhoft.  63  Minn. 
170,  65  NW  361,  66  AmSR  464,  80  LRA 
586:  Guarantee  Co.  of  North  America 
V.  CHiarles,  92  S.  C.  282.  75  SE  387. 
AnnCasl916B  687.  (2)  Provision  in  a 
lease  that  it  should  be  Inadmissible 
In  evidence  In  any  legal  proceeding 
between  the  parties.  New  Tort 
Leake,  etc..  Orphan  House  v.  Hoyle. 
79  Misc.  301,  139  NTS  1098.  (3)  To 
an-  agreement  between  a  corporation 
and  an  employee  that  a  deposit 
given  by  him  to  secure  the  faithful 
discharge  of  his  duties  should  be 
retained  in  whole  or  in  part  if  the 
president  of  such  corporation  should 
deem  proper,  and  that  his  certificate 
that  the  deposit  was  forfeited  should 
be  conclusive  evidence  of  the  fact 
in  the  courts,  and  should  bar  the- 
employee  of  all  right  to  recover  the 
deposit.  White  v.  Middlesex  R.  Co., 
135  Mass.  216.  (4)  To  an  agreement 
beitween  a  surviving  partner,  the 
widow  of  a  deceased  partner  who  left 
minor  children,  and  a  part  of  thp 
individual  creditors  of  the  deceased 
partner,  that  the  surviving  partner 
should  pay  a  proportionate  snare  of 
the  Individual  Indebtedness  of  the 
deceased  partner  and  retain  all  tha 
partnership  property.  Cox  v.  Grubb, 
47  Kan.  435.  28  P  167,  27  AmSR 
303.  (5)  To  contract  giving  the  en- 
gineer of  a  party  the  right  to  deter- 
mine whether  a  construction  con- 
traot  has  been  broken  and  to  as- 
sess damages  for  breach.  El  Paso, 
etc.,  R.  Co.  V.  Blchel,  (Tex.  Clv.^A.) 
130    SW   922.  • 

lOi-  Ala.— Chandler  v.  Hardeman. 
12  Ala.  A.   572,   88  S   626. 

Iowa. — Roeh  v.  Des  Moines  Busi- 
ness Men's  Protective  Abboc.  164 
Iowa  199.  146  NW  479.  51  LRANS 
221.    ADnCasl915C  818. 

Mass. — Mittenthal  v.  Mascagnl, 
183  Mass.  19,  66  NE  426,  97  AmSR 
404.  60  LRA  812. 

Minn. — Selbert  ▼.  'Minneapolis,  etc., 
R.  Co.,  52  Minn.  148,  53  NW  1134,  38 
AmSR  530.  20  LRA  635. 

N.  T. — Oitler  v.  Russian  Co..  124 
App.  Div.  273.  108  NTS  793  [rev  56 
Misc.    553.    106    NTS    886]. 

Eng. — F^yerick  v.  Hubbard,  71  L. 
J.   K.   B.    609. 

[a]  IHnXration.'  ■  The  by-laws  of  a 
bank,  providing  that  no  person  shall 
receive  any  part  of  his  principal  or 
interest  without  producing  the  origi- 
nal book,  unless  it  is  proved  to  the 
satisfaction  of  the  trustees  or  the 
treasurer  that  the  book  shall  have 
been  lost  or  destroyed.  If  treated  as 
a  contract  between  the  parties,  can- 
not operate  to  render  the  bank's 
trustees  or  treasurer  the  final  arbiter 
of  the  question  whether  a  bank  book 
was  lost  or  destroyed,  and  thus  oust 
the  courts  of  their  Jurisdiction. 
Webber  v.  Cambridgeport  Sav.  Bank. 
186   Mass.   314,    71  ftB  667. 

[b]  Provl-ioB  as  to  ooaatraetloB. — 
A  provision  In  an  unambiguous,  valid 
contii,.ct  that  "the  same  Is  made,  and 
shall  be  construed,  without  reference 
to  any  other  Instrument  or  agree- 
ment whatsoever,"  is  not  invaJId  as 
an  attempt  to  limit  the  puwer  of  the 
court  in  case  of  litigation.  White 
Sewing  Mach.  Oo.  v.  Miller,  66  Mlna 
119,     120,     68     NW    851. 

[c]  OnstlBC  ^ppaUata  oout  Joxls* 
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as,  for  example,  a  stipulation  fixing  tl\g^venae  of 
an  action  on  the  contract.^* 

Limitatios  of  tima  to  sue.  In  some  oourts  any 
agreement  as  to  the  time  for  suing  different  from 
the  time  allowed  by  the  statute  of  limitations  within 
which  suit  shall  be  brought  or  the  right  to  sue  be 
barred  is  held  void.^*  But  in  other  courts  it  has 
been  held  that  partieeC  may  agree  on  a  period  less 
than  the  statutory  time,  provided  the  time  is  rea- 
sonable." 

Kotioe  or  demand.    In  Oklahoma,  under  express 


dletloa. — Where  an  arbitration  agree- 
ment  provided  that  any  controversy 
bfttween  the  parties  thereunder 
should  be  submitted  to  the  circuit 
court,  and  tttat  its  decision  should 
be  final,  such  aKreement  was  vaUd 
and  bIndInK  on  the  parties,  although 
it  ousted  the  supreme  court  of  Juris- 
dictlon  of  an  appeal,  and  precluded 
a  review  of  the  decision  of  the  cir- 
cuit court.  Hosta  v.  Dalton,  137 
Mich.    522,    100    NW    750. 

11.  Ala. — Chandler  v.  Hardeman, 
12  Ala.  A.  572,  68  S  525. 

Ind. — Terre  Haute  Brewinx  Co.  v. 
Ward.  5C  Ind.  A.  155,  102  KB  StS, 
105  NE  fiS. 

N.  T. — Benson  v.  Eastern  BIdr.. 
etc..  Assoc.,  174  N.  T.  83,  86  NE 
827  frev  87  Apo.  DIv.  819.  74  NTS 
5061:  Qreve  v.  XHna  liive  Stock  Ins. 
Co..  II  Hun  28,  30  NTS  868,  1  NTAnn 
Caa  14. 

Tex. — ^Tezas  Hollne  Plow  Co.  v. 
BiKireraUir,  (Civ.  A,)  185  SW  341: 
Ft.  Worth  Bd.  of  Trade  v.  Cooke,  6 
Tex.  Civ.  A.   324.   25   SW   330. 

Wash. — State  v.  Kings  County 
Super.  Ct.,  61  Wash.  681.  112  P  927. 
AnnCasl812C  814  and  note. 

Que. — Jonquleres  Pulp  Co.  v.  Chi- 
routimt  Pulp  Co.,  41  Que.  Super. 
97. 

TalUUtr  of  stipulatloaa  gmumXtr 
see  Venuck  [40  Cye  110  et  seq]. 

13.  French  v.  Lafayette  Ins.  Co., 
9  F.  \Cas.  No.  5.102,  k  McLean  481 
lafT  18  How.  404.  15  L.  ed.  451]; 
Travelers"  Ins.  Co.  v.  Henderson  Cot- 
ton Mills.  120  Ky.  218,  85  SW  1090, 
27  KyL^658,  117  AinSR  585,  9  Ann 
Cas    162. 

1&  Ga. — Brown  ▼.  Savannah  Mut. 
Ins.  Co..  >4  aa.  97. 

III.— Baker  v.  'Baker.  189  111.  A. 
217. 

Mass. — Eiliot  Nat.  Bank  v.  Beal, 
141  Mass.  SM.  6  NE  742. 

Minn. — Kulberg'  v.  Suprome  Coun- 
cil F.  A.  v.,  185  Minn.  ISO.  160  NW 
685. 

Or. — ^Ausplund  v.  .AJtna  Indemn. 
Co.,  47  Or.  10,   81  P  577.  82  P  12. 

Pa. — ^Northwestern  Ins.  Co.  Y. 
Phoenix  Oil,  etc.,  Co.,  81   Pa.  448. 

See  Dolan  v.  Royal  Neighbors  of 
America.  182  Mo.  A.  147.  100  SW 
498  (with  reference  to  the  public 
policy  of  Illinois). 

14.  OkL  Const,  art  28  |  9.  And 
see  Western  Union  Tel.  Co.  v.  SiKhts. 
34  Okl.  461,  126  P  234,  42  LRANS 
419.  AnnCa8l914C  204  (holding:  that 
under  this  provision  the  stipulation 
on  a  telegraph  blank  provldinK  claim 
for  damages  to  be  filed  in  writing 
within  sixty  days  was  void). 

IB.  See  generally  Arbitration  and 
Award  5  C.  J.  p  1. 

X6L  U.  8. — Hamilton  v.  Home  Ins. 
Co.,  1S7  V.  8.  870,  11  set  133,  84  L. 
ed.  708;  Hamilton  v.  Liverpool,  etc., 
Ins.  Co..  186  V.  8.  24Z,  10  SCt  945, 
34  L.  ed.  419;  Home  Ins.  Co.  v. 
Morse.  20  Wall.  445,  22  L.  ed.  366; 
U.  S.  Asphalt  Refining  Co.  T.  Trini- 
dad Lake  Petroleum  Co..  222  Fed. 
1006:  Jefferson  F.  Ins.  Co.  v.  Bierce, 
183  Fed.  S88;  Mitchell  ▼.  Dougherty, 
90  Fed.  68».  88  CCA  20$;  Laflln  v. 
Chicago,  etc..  R.  Co.,  84  Fed.  859; 
Trott  V.  City  Ins.  Co.,  24  F.  Cas.  No. 
14.189.    1   Cliff.  489. 

Ala. — 6tone  v.  Dennis,   3  Port.  231. 

Cal. — Trask  v.  California  Southern 
R.  Co.,  63  Cal.  96;  Holmes  v.  Rickett. 
56  Cal.  307.  38  AmR  54. 

Conn. — Chamberlain  v.  Connecticut 
Cent.  R.  Co..  54  Conn.  472,  9  A  244. 

Del. — Randal   r.   Chesapeake,   etc.. 


Canal.   1    Del.   288. 

Fla. — Hanover  F.  Ins.  Co.  V.  Lewis, 
28    Fla.    209,    10   S    297. 

Oa. — Parsons  v.  Ambos,  121  Qa.  98, 
48  SB  696;  Liverpool,  etc..  Ins.  Co.  v. 
Creighton,  61  Ga.  95;  Leonard  v. 
House,   15   Oa.   478. 

111. — Prink  V.  Ryan,  4  III.  322;  Chi- 
cago Sanitary  Dist.  v.  McMahon,  etc.. 
Co..  110  111.  A.  610;  Waugh  ▼. 
Schlenk,   23   111.  A.  483. 

Ind. — Supreme  Council  O.  C.  F.  v. 
Forsinger,  125  Ind.  62,  26  NB  129, 
21  AmSR  196,  9  LRA  501;  Louisville, 
etc.,  R.  Co.  V,  Donegan,  111  Ind.  179, 
12  NE  153;  Supreme  Council  O.  C.  F. 
V.  Qarrigus,  104  Ind..  133,  3  NE  818. 
64  AmR  298;  Bauer  'v.  Sampson 
Lodge,  102  Ind.  262,  1  NE  571;  Kist- 
ler  V.  Indianapolis;  etc.,  R.  Co..  88 
Ind.  460;  Maitland  v.  Reed.  37  Ind. 
A.   469,   77   NE  in. 

Iowa. — ^Des  Moines  Waterworks 
Co.  v.  Des  Moines,  95  Iowa  348,  64 
NW  269;  Qere  v.  Council  Bluffs  Ins. 
Co..  67  Iowa  272,  23  NW  187.  26  NW 
IM. 

Kan. — Richardson  v.  Bmmert,  44 
Kan.   262,   24  P  478. 

Ky.— iBon  "v.  Wright.  55  BW  202. 
21  KyL  1888;  Galther  v.  Dougherty. 
38  SW  2,  18  KyL  709;  McClanahans 
v,   Kennedy,   1  J.   J.   Marsh.   332. 

La. — State  v.  North  American 
Land,  etc..  Co..  106  La.  621,  31  S  172. 
87  AmSR  309. 

Me. — Dunton  v.  Westchester  F. 
Ins.  Co.,  104  Me.  372.  71  A  1037,  20 
LRANS' 10B8;  Fisher  v.  Merolianta" 
Ins.  Co.,  96  Me.  486,  60  A  282,  85 
AmSR  428;  I%rry  v.  Cobb.  88  Me. 
436.  34  A  278.  49  LRA  889;  Dugan 
V.  Thomas,  79  Me.  221,  9  A  364;  Ste- 
phenson V.  PlBcataqua  F.,  etc.,  Ins. 
Co.,  64  Me.  55;  Hill  v.  Hoore,  40  Me. 
516;  Robinson  v.  Georges  Ins.  Co.,  17 
Me.    131,    35    AmD    239. 

Md. — -Allegree  v.  Maryland  Ins. 
Co.,  6  Harr.  &  J.  408.  14  AmD  289; 
Contee  v.  Dawson,  2  Bland  264. 

Mass. — Bauer  v.  International 
Waste  Co.,  201  Mass.  197,  87  NE 
637;  Lewis  v.  Brotherhood  Ace.  Co., 
194  Mass.  1,  4,  79  NB  802,  17  LRANS 
714  [clt  Cycl;  Miles  v.  Schmidt.  168 
Mass.  389.  47  NE  116;  Reed  v.  Wash- 
ington F.  &  M.  Ins.  Co.,  138  Mass. 
173;  White  v.  Middlesex  R.  Co..  136 
Mass.  216;  Vass  v.  Wales.  129  Mass. 
38;  Noyes  v.  Marsh,  123  Mass.  286; 
Elvans  v.  Clapp,  123  Mass.  166,  65 
AmR  52;  Pearl  v.  Harris,  121  Mass. 
390;  Wood  v.  Humphrey,  114  Masa 
185;  Rowe  V.  WllliamB,  97  Mass.  163; 
Cavanagh  v.  Dooley,  6  Allen  66; 
Cobb  v.  New  England  Mut.  Mar.  Ins. 
Co.,  «  Gray  192. 

Minn. — ^Whitney  v.  National  Ma- 
sonic Ace.  Assoc,  52  Minn.  878.  S4 
NW  184. 

Mo. — Easter  v.  Brotherhood  of 
American  Teoman,  164  Mo.  A.  456, 
136  SW  964;  Bales  v.  Gilbert,  84  Mo. 
A.  675. 

Mont. — ^Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266.  56  P  816. 

Nebr. — Hartford  Phoenix  Ins.  Co. 
y.  Zlotky.  66  Nebr.  684,  92  NW  736; 
National  Masonic  Ace.  Assoc,  v. 
Burr,  44  Nebr.  266,  62  NW  466;  Ger- 
man-American In&  Co.  V.  Etherton, 
26   Nebr.   506.   41    NW  406. 

N.  H. — lieach  v.  Republic  F.  Ins. 
Co..  58  N.  H.  246;'  March  v.  Eastern 
R.  Co..  40  N.  H.  €48.  77  AmD  732; 
Smith  V.  Boston.  etc„  R.  Co..  86  N. 
H.   458. 

N.  T. — Meacham  v.  Jamestown,  etc., 
R.  Co.,  211  N.  T.  846,  106  NE  663. 
AnnOaal'OlSC  861;  National  Contract- 


eonstitutional  provision,  any  provision  in  a  oontraat 
or  agreement,  expressed  or  implied,  stipulating  for 
notice  or  demand,  other  than  such  as  may  be  pro- 
vided by  law  as  a  condition  precedent  to  establish 
any  claim,  demand,  or  liability,  is  null  and  void.^* 

[f  398]  nn.  Befennoe  to  Aibitratioii."  An 
agreement  that  all  disputes  and  differences  between 
the  parties  to  a  contraat  shall  be  settled  by  arbitra- 
tion, to  the  exclusion  of  the  eonrts,  is,  unless  au- 
thorized by  statute,  void  as  an  attempt  to  oust  the 
eourts  of  jurisdiction."    There  is  a  strong  tendency 

Ing  Co.  V.  Hudson  River  Water 
Power  Co..  192  N.  T.  209,  84  NE  966 
[rev  118  App.  Div.  665,  103  .NTS 
641];  Delaware,  etc..  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  50  N.  T,  360; 
Hurst  V.  Litchfield.  39  N.  T.  377: 
Austin  V.  Searing,  16  N.  T.  112,  69 
AmD  6611;  Haggart  v.  Morgan,  6  N. 
T.  422,  65  AmD  860:  Binsae  V.  PatM 
1  Abb.  Dec.  138;  Keeffe  v.  NatiomU 
Ace.  Soc.  4  Aipp.  Div.  392,  88  NTS 
864;  Sinclair  v.  Tallmadge,  85  Barh, 
602;  Hart  v.  Lauman,  29  Barb.  410; 
Doyle  V.  Halpin,  38  N.  T.  Super. 
36(2;  National  League  C.  M.  'T.  Bork 
nung,  72  Misc.  181,  129  NTS  437 
[rev  on  other  grounds  148  App.  Div. 
355,  132  NTS  871];  National  Con- 
tracting Co.  v.  Hudson  River  Water- 
Power  Co..  34  Misc.  662.  70  NTS 
585  [aS  67  App.  Div.  820  mem,  78 
NTS     1142     mem      (rev     on     other 


grounds  170  N.  T.  439,  63  NE  460)]: 
Baldwin  v.  Fraternal  Ace.  Assoc,  21 
Misc.  124,  46  NTS  1016  [aft  1&>  N. 
T.  661  mem,  C4  NB  1089  roemi: 
Sutro  V.  H.  W.  Balk.  Inc.  151  KT9 
764;  Oay  v.  Lathrqp,  6  NTS  60S; 
Smith  V.  Brings,   8  Den.  73. 

N.  C— WilUams  v.  Branning  Mfg. 
Co..  154  N.  C.  205,  70  SB  290.  47 
LRANS  337. 

Oh. — Tilden  V.  Bernhard,  81  Oh. 
Cir.  Ct.  255. 

Pa. — Mentx  v.  Armenia  F.  Ins.  Co., 
79  Pa.  478,  21  AmR  80;  Lauman  v. 
Toung,  31  Pa.  306;  Snodgrasa  T. 
Oavit,  28  Pa.  221;  Gray  v.  Wilson,  4 
Watts  39;  Healv  v.  Bastem  Blag., 
etc..  Aasoc.  17  Pa.  Super.  88C. 

Philippine. — Cordoba  v.  Conde.  t 
Philippine  445;  Wahl  v.  Donaldson, 
2  Philippine  801. 

Porto  Rico.— Caas  v.  Enrique  Bird 
Arias.   S  Porto  Rico  Fed.   217. 

S.  C. — Herbemont  y.  Perolval,  16 
S.  C.  L.  «». 

Tex. — ^Florida  Athletic  Club  •«. 
Hope  Lumber  Co..  IS  Tex.  Civ.  A. 
161,  44  SW  10. 

W.  Va. — Kinney  v.  Baltimore,  eta.. 
Relief  Assoc,  85  W.  Va.  886,  14  SB 
8.  15  LRA  148. 

Wia — Fox  v.  Masons'  Fraternal 
Ace.  Assoc,  96  Wis.  890.  .71  NW 
363;  Phoenix  Ins.  Co.  v.  Badger,  58 
Wis.  288,  10  NW  604. 

Bng. — ^Vlney  v.  Bignold,  ID'  Q.  B. 
D.  172;  Edwards  v.  Aberayron  Mot. 
Ship  Ins.  Soc,  1  Q.  B.  D.  668:  Daw- 
son V.  Fitsgerald,  .1  Ex.  D.  267;  Tat- 
tersall  v.  Groote,  2  B.  &  P.  181,  126 
Reprint  1197;  Qoldstooe  v.  Osbom,  2  . 
C.  &  P.  650.  12  ECL  726;  TTedwen 
V.  Holman,  1  H.  &  C  72,  15.8  Re- 
print 805;  Horton  v;  Sayer;  .'<  H. 
&  N.  643.  157  Reprint  993;  Lee  v. 
Page.  7  Jur.  N.  S.  768:  Thomnson  T. 
Chamock.  8  T.  R.  139,  101  Reprint 
1310;  Kill  V.  Hollister.  1  Wils.  C  P. 
129,  95  ReiHint  532. 

Ont. — Nolan  v.  Ocean  Ace,  etc, 
Corp.,  1  OntWR  7T7. 

Que. — ^Dahm«  v.  La  Cour  Supreme 
des  Forestiers.  21  Que.  Super.  489. 

[a]  tatatory  aronrlatoae  r(l)  Un- 
der Civ.  Code  [1895]  |  2245.  prescrib- * 
ing  that  provisions  of  contracts  by 
which  controversies  thereunder  are 
to  be  arbitrated  without  the  right 
of  appeal  to  Uhe  courts  shall  be  void, 
a  provision  by  which  the  construc- 
tion to  be  placed  on  it  by  the  agent 
of  one  of  the  parties  shall  be  final, 
without  the  right  of  appeal  tb  the 
courts.  Is  void.  Woriman  v.  Mon- 
tana Cent.  R.  Co.,  22  Mont  266.  «C 
P  316.  (2)  In  Idaho  it  is  provided  by 
statute  that  every  stipulation  or  con- 
dition In  a  contract  by  which  any 
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in  modem  times  to  relax  the  eommon-Iaw  rule/' 
and  in  some  states  the  settlement  of  diq>ute8  by 
arbitration  i&  permitted  by  statnte.^"  There  is  also 
a  qnaUflcation  made  in  the  modem  decisions,  fol- 
lowing an  English  case,''  which  is  this:  That  it  is 
not  illegal  for  parties  to  agree  to  arbitration  as  a 
eonditioQ  precedent  to  suit  with  respect  to  the  mode 
of  settling  the  amoont  of  damages  or  the  time  of 
paying  it  or  any  matters  of  that  kind  that  do  not 
go  to  the  root  of  the  action,  and  that  if  an  agree- 
inent  doe^not  deprive  plaintiff  absolutely  of  bis 
right  to  sue,  but  only  renders  it  a  condition  prece- 
dent that  the  amount  to  be  recovered  shall  first  be 
ascertained  by  a  committee  of  arbitrators,  such  an 
agreement  does  not  oust  the  courts  of  their  juris- 
diction; and  therefore,  that  where  a  covenant  or 

party  thereto  is  restricted  from  en- 
foroing  his  rlKhta  under  the  con- 
tract Dy  the  usual  proceedings  In 
the  ordinary  tribunals,  or  which 
limits  th«  time  within  which  he  may 
thus  enforce  his  rigrhts,  is  void.  Ida. 
Rev.  St.  11887]  }  8229:  Huber  v.  St. 
Joseph's  Hoapltal.  11  Ida.  681,  83  P 
768  (holding  that  a  stipulation  in  a 
contract  for  tiie  submission  of  differ- 
ences to  arbitration,  and  providing 
that  the  arbitrators*  decision  is 
final,  is  void).  ^  .  _._^^ 

Msot  of  sneh  provtsloii  oa  rtgtA 
to   ra*   see   Arbitration    and    Award 

IT.  See  Hood  v.  Hartshorn,  100 
Mass.  117,  122,  1  AmR  89  (where 
Chapman.  J.,  said:  "Judicial  tribunals 
are'  provided  by  the  government  to 
enable  parties  to  enforrfo  their  rights 
when  other  means  fail,  but  not  to 
hinder  them  from  adjusting  their 
dltrerences  themselves,  or  by  agents 
of  their  own-  selection"):  Delaware, 
etc,  C&iial  Co.  v.  Pennsylvania  Coal 
Co.,  60  N.  Y.  260,  268  (where  the 
court  said;  "Were  the  question  res 
nbva,  I  apprehend  that  a  party  would 
tiot  now  oe  permitted,  in  the  absence 
of  fraud  or  some  peculiar  circum- 
stances entitling  him  to  relief,  to 
repudiate  his  agreement  to  submit 
to  arbitration,  and  .seek  a  remedy  at 
law,  when  his  adversary  had  not  re- 
fused to  arbitrate  or  In  any  way 
obstructed  or  hindered  the  arbitra- 
tion agreed  upon.  But  the  rule  that 
a  general  covenant  to  submit  any 
differences  that  may  arise  in  the  per- 
fbrmance  of  a  contract,  or  under  an 
executory  agreement,  is  a  nullity,  is 
too  well  established  to  be  now  gues- 
tlbned"!;  .Dawson  v.  Fltagerald,  24 
Wkly.  Rep.  773  (where  .Pollock,  B., 
said:  "It  nas  been  shown,  not  only 
by  decision,  but  by  the  lerlslatlon  of 
lato  years,  that  the  same  pious  rever- 
ence is  not  felt  for  litigation  in 
open  court  that  was  fdt  In  olden 
times"). 

IS.  See  statutory  provisions;  and 
Zlndorf  Constr.  Co.  v.  Western  Amer- 
ican Co.,  27  Wash.  31,   67  P  374. 

!».  Scott  V.  Avery,  6  H.  Li.  Caa. 
811,  10  Reprint  1121  faff  8  Exch.  487, 
155  Reprint  1442.  and  foil  Spackman 
V.  Plumstead  Dist  Bd.  st  Worke,  10 
App.  Cas.  229;  Collins  v.  liocke,  4 
App.  Cas.  674:  Vlney  v.  Bignold.  20 
Q.  B.  D.  172;  Babbage  v.  Coulbum,  9 
Q.  B.  D.  235  [aff  9  Q.  B.  D.  287  note]; 
London  Tramways  Co.  v.  Bailey,  3 
Q.  B.  D.  217;  Eidwards  v.  Aberayron 
Mut.  Ship  Ins.  Soc,  1  Q.  B.  D.  568; 
Lowndes  v.  Stamford,  18  Q.  B.  426, 
Si  EX::t>  425,  II8  Reprint  160;  Daw- 
eon  V.  Pitsgerald.  1  Elx.  D.  267;  Bl- 
•  liott  V.  Royal  Exch.  Assur.  Co.,  t<.  R. 
1  Ex^.  287;  Braunstein  v.  Accidental 
Death  Ins.  Co..  1  B.  &  S.  782,  101 
BCL  782,  121  Reprint  904;  Scott  v. 
Liverpooa;  3  De  G.  &  J.  334,  60  Eng 
Ch  261,  44  Reprint  1297;  Tredwen 
V.  Holman,  1  H.  &  C.  72,  168  Reprint 
1805;  Horton  v.  Sayer,  4  H.  &  N.  643, 
157    Reprint    993]. 

9D.  U.  S. — Hamilton  v.  Liverpool, 
etc.,  Ins.  Cto.,  136  U.  S.  242,  10  SCt 
946,  34  L.  ed.  419;  U.  S.  v.   Robeson. 


agreement  creates  a  condition  precedent  of  thi« 
kind,  the  courts  cannot  be  resorted  to  for  the  settle- 
ment of  the  controversy  until  the  condition  prece- 
dent is  fulfilled."  The  parties  to  a  contract  Tnay 
agree  that  the  classification,  quantity,  or  quality  of 
work  done  or  things  furnished  shall  be  left  to  the 
judgment  of  a  third  person  and  that  his  estimate 
shall  be  final.''  But  such  a' clause  cannot  oust  the 
courts  pt  jurisdiction,  and,  when  invoked  for  that 
purpose,  will  be  held  void." 

[i  399]  00.  Tiimilrfng  Bight  to  Prosacote  or 
Defend  Civil  Action  or  Proceeding.  As  public  pol- 
icy is  in  no  way  concerned  with  the  option  which  a 
man  has  to  sue  or  to  forbear  suit,  it  is  universally 
held  that  a  good  consideration  may  spring  from  an 
agreement    to    refrain    from    prosecuting    a     civil 


9  Pet.  319,  »  L.  ed.  142;  Guild  v.  An- 
drews, 187  Fed.  869,  70  CCA  49; 
Connors  v.  U.  S.,  180  Ped.  609  taff 
141  Ped.  16,  72  CCA  272] ;  Oauche  v. 
London,  etc.,  Ins.  Co.,  lO  Fed.  347, 
4  Woods  102;  Barlow  v.  U.  S.,  36 
Ct  CI.  614  [aff  184  U.  S.  123,  22  SCt 
468,    46    L.    ed.    463]. 

Ala. — Western  Assur.  Co.  v.  Hall, 
112  Ala.   318,   20   S   447. 

Cal. — Holmes  v.  Ricket  66  Cal.  867, 
30  AmR  64. 

Colo. — Denver,  etc.,  Oonstr.  Co.  v. 
Stout,  8  Colo.  61,  6  P  627. 

Conn. — Hall  v.  Norwalk  F.  Ins. 
Co.,   67  Conn.   106.  17  A  366. 

111.— Deibelkls  v.  Link-Belt  Co., 
261  111.  464,  104  Nli  211.  AnnCas 
1916A  241;  Pacaud  v.  Waite,  218  111. 
138,  7B  NB  779,  2  LRANS  556;  Ni- 
agara F.  Ins.  Co.  V.  Bishop,  164  III. 
9,  39  NE  1102,  4S  AmSR  105;  John- 
son V.  Humboldt  Ins.  Co.,  91  111.  92, 
38   AmR   47. 

Ind. — Prudential  Ins.  Co.  v.  Meyers, 
16  Ind.  A.  339,  44  NE  55. 

Iowa. — Des  Moines  Waterworks 
Co.  V.  Des  Moines,  96  Iowa  348,  64 
NW   269. 

Kan. — ^Edwards  v.  Hartshorn,  72 
Kan.  19.  82  P  620,  1  LRANS  1060; 
Berry  v.  Carter,  19  Kan.  135. 

Me. — Dunton  v.  Westchester  F. 
Ins.  Co.,  104  Me.  372,  71  A  1037,  20 
LRANS  1068;  Fisher  v.  Merchants' 
Ins.  Co.,  95  Me.  486,  60  A  282,  85 
AmSR  428;  Cushing  v.  Babcock,  38 
Me.  462. 

Mass.— Boston  Second  Soc.  of 
Universalists  v.  Royal  Ins.  Co.,  221 
Mass.  618,  109  NE  384;  White  v.  Ab- 
bott, 188  Mass.  99,  74  NE  806; 
Hutchinson  v.  Liverpool,  etc.,  Ins. 
Co.,  153  Mass.  143,  26  NE  438,  10 
LRA  668;  Thomdike  v.  Wells  Me- 
morial Assoc,  146  Mass.  619,  16  NE 
747;  Reed  v.  Washington  F.  &  M. 
Ins.  Co.,  138  Mass.  572;  Haley  v. 
Bellamy,  137  Mass.  857;  Hood  v. 
Hartshorn,  100  Mass.  117,  1  AmR 
89:  Rowe  v.  Williams,   97  Mass.  163. 

Mich. — Patrons'  Mut.  F.  Ins.  Co.  v. 
Atty.-Gen.,  166  Mich.  438,  131  NW 
1119;  Raymond  v.  Farmers'  Mut.  F. 
Ins.  Co.,  114  Mich.  386,  72  NW  254; 
Weggner  v.  Greenstine,  114  Mich. 
310,  72  NW  170. 

Mo. — Stevens  v.  Norwich  Union 
P.  Ins.  Co.,  120  Mo.  A.  88,  96  SW 
684;  McNeee  v.  Southern  Ins.  Co.,  61 
Mo.    A.    335. 

N.  H. — Smith  V.  Boston,  etc.,  R. 
Co.,  86  N.  H.  458. 

N.  J. — Wolff  V.  Liverpool,  etc.,  Ins. 
Co.,  60  N.  J.  L.  453,  14  A  561. 

N.  Y. — Peo.  V.  Cra-ven,  210  N.  Y. 
443,  104  NE  922  [aff  160  App.  Div. 
925  mem,  145  NYS  1140  memj;  Na- 
tional Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  170  N.  Y. 
439,  63  NE  450;  Delaware,  etc..  Canal 
Co.  V.  Pennsylvania  Coal  Co.,  50  N. 
Y.  850;  Hurst  v.  Litchfield,  89  N.  Y. 
377. 

N.  D. — Leu  V.  Commercial  Mut.  P. 
Ins.  Co..  15  N.  D.  360,  107  NW  59. 

Pa. — Commercial  Union  Assur.  Co. 
V.  Hocking,  116  Pa.  407.  8  A  580.  2 
AmSR  562;  Ment*  v.  Armenia  F.  Ins. 
Co..  79  Pa,  478.  21   AmR  80;  O'Reilly 


V.  Kerns,  52  Pa.  214;  Reynolds  v. 
Caldwell,   61  Pa.  298. 

S.  C. — Maxwell  v.  Thompson.  15 
S.   C.    612. 

Tex. — Bell  v.  Campbell,  (Clw.  A.) 
143    SW   963. 

Wis. — Montgomery  v.  American 
Cent.  Ins.  Co.,  108  Wis.  146,  84  ITW 
176;  Chapman  v.  Rockford  Ina.  Co.. 
89  Wis. -672,  62  NW  422.  28  LRA.  406; 
Phcenix  Ins.  Co.  v.  Badger,  68  'Wis. 
283,  10  NW  604:  Hudson  v.  McCart- 
ney, 33   Wis.   331. 

Eng. — Tredwen  v.  Holman,  1  H.  A 
C.    72,   158  iReprlnt  806. 

Ont. — Calvin  v.  Provincial  Ins.  Co., 
27  U.  C.  Q.  B.  403. 

"If  two  persons,  whether  in  tlie 
same  or  In  a  different  deed  from  that 
which  creates  the  liability,  agree  to 
refer  the  matter  upon  which  the  lia- 
bility arises  to  arbitration.  that 
agreement  does  not  take  away  the 
right  of  action.  But  if  the  orislnxa 
agreement  is  not  simply  to  pay  a 
sum  of  money,  but  that  a  sum  of 
money  shall  be  paid  if  'sometblng 
else  happens,  and  that  something 
else  Is  that  a  third  person  shall  set- 
tle the  amount,  then  no  cause  of  ac- 
tion arises  until  the  third  person 
has  so  assessed  the  sum."  •  Gauche 
v.  London,  etc.,  Ins.  Co.,  10  Fed.  24  7, 
356,  356,  4  Woods  102  [auot  Elliott 
V.  Royal  Elxch.  Assur.  Co.,  Li.  R.  2 
Exch.    237]. 

[a]  niastratlo&i— "If  a  tenant 
covenants  that  he  will  cultivate  the 
demised  land  in  a  husbandlike  man- 
ner, and  also  covenants  that  If  any 
dispute  shall  arise  in  respect  there- 
of it  shall  be  referred  to  arbitration, 
an  action  may  nevertheless  be  main- 
tained; but  where  the  covenant  is  to 
pay  such  damages  as  shall  l>e  ascer- 
tained by  an  arbitrator,  no  action 
will  lie  until  he  has  ascertained 
them."  Tredwen  v.  Holman.  1  S.  St 
C.  72,  79,   168  Reprint  80S. 

[b]  Xn  Hebnuika  it  seems  that  the 
distinction  noted  in  the  text  in  not 
recognized.  Hartford  F.  Ins.  Co.  v. 
Hon,  66  Nebr.  656.  92  NW  746.  103 
AmSR  726,  60  LRA  436;  Schranilt  v. 
Young,   62   Nebr.  264,   86  NW  1085. 

81.     Carlile    v.    Corrigan,     83      Ark. 
136,   103    SW   620;  Chapman   v.    Kan 
sas  City,  etc,  R.  Co.,  114  Mo.   B42.   21 
SW  868.    See  Building  and  Construc- 
tion Contracts  i  190. 

33.  Florida  Athletic  Club  v.  Solt 
Lumber  Co.,  18  Tex.  Civ.  A.  181.  170. 
44  SW  10  (where  the  court  said: 
"The  true  rule  seems  to  t>e  that 
such  a  clause  cannot  oust  the  courts 
of  Jurisdiction,  and  when  invoked 
for  that  purpose  will  be  held  void: 
yet.  If  the  parties  have,  before  suii 
Is  Instituted,  proceeded  with  the  ar- 
bitration under  the  contract,  and  sn 
award,  in  the  absence  of  fraud  or 
mistake,  has  been  made,  suit  must 
be  on  the  award,  and  not  on  the  con- 
tract. If  there  was  a  dispute  be- 
tween the  parties,  and  they,  acting 
under  the  contract,  fairly  submitted 
the  matter  to  an  arbiter,  and  he. 
acting  under  the  contract,  made  an 
award,    such   an    award,    in    the    ab- 


RorlaM«  oaaes,  dsvelopineats  and  ehaafee  In  the  law  see  cumulative  Annotationa  same  title,  page  and  net*  nunther. 


§§  399-400] 


CONTRACTS 


[13  G.  J.]     4S9 


elaim.**  But  if  pnblie  interests  oe-  tbe  interests  of 
third  persons  become  involved  in  a  mare  private 
eontroversy  the  role  is  different;^  hence  it  has  been 
held  against  public  policy  to  sanction  agreements 
to  withdraw  pleas  o£  usury,'*  not  to  contest 
patents,**  not  to  defend  divorce  proceedings,"  or  to 
prevent  proceedings  which  have  been  oommeneed  by 
or  against  a  bankrupt  or  insolvent,  or  to  prevent 
his  discharge,  under  the  bankruptcy  or  insolvency 
laws.'*  An  agreement  not  to  plead  the  statute  of 
limitations  is  not  contrary  to  public  policy,  since 
the  statute  is  a  mere  privilege  which  defendant  is 
onder  no  obligation  to  the  state  or  a  third  party  to 
plead." 
ii  400]   (S)  Injury  to,  or  VUtatitm  of,  Lam  of 


Foraign  Stat*.  An  agreement  is  illegal  as  contraiy 
to  public  policy  where  its  object  or  tendency  is  to 
injure  the  state  in  its  relation  with  foreign  states.'" 
This  is  true  not  only  of  dealings  with  a  hostile 
state,  as  in  the  case  of  contracts  with  an  alien 
enemy,"  but  also  of  hostile  dealings  with  a  friendly 
state,^  as  in  the  case  of  agoaements  whose  object 
is  the  fomenting  or  aidmg  of  a  rebellion  in  a  for- 
eign, state,''  or  agreements  whose  object  is  unlawful 
privateering  against  the  commeree  of  a  foroign 
power.**  This  rule  does  not  apply,  however,  so  as 
to  render  it  ill^al  for  a  neutral  to  engage  in  a  con- 
traband trade,  even  though  the  adventure  may  eon- 
template  blockade-running;  but  such  trade  is  done 
at  the  risk  of  seLEure,  of  which  the  neutral  trader 


sence  of  fraud  or  mlatake,  would  be 
bIndlDir   upon   the   parties"). 

23.  V.  S.— BlUott  Co.  7.  Lagonda 
Mtfc.  Co.,  206  Fed.  152  [aff  214  Fed. 
B781. 

Ala. — Perryman  v.  Allen,  60  Ala. 
573. 

Cal. — In  re  Wlckeraham,  163  Cal. 
SOS.  96  P  211;  In  re  Garcelon,  104 
Cal.  670,  38  P  414,  43  AmSR  134.  22 
LRA    695. 

IlL — Hlndert  ▼.  Schneider,  4  IlL  A. 
203. 

Ky. — Sellara  y.  Jones,  164  Ky.  468, 
175  SW  1002;  Waller  v.  Harks,  100 
Ky.  641,  38  SW  894,  19  KyL  121; 
Galther  t.  Bland,  7  KyL.  618. 

Mass. — Seaman  v.  Colley,  178  Mass. 
478.  69  NB  1017. 

Mich. — Sellers  v.  ?erry.  191  Mich. 
S19,    168  NW  144. 

Mo. — ^BrandenlmrKer  v.  Puller,  266 
Mo.    534,    181   SW  1141. 

Nebr. — Orochowakl  v.  Orocbowskl, 
77   Nebr.  610,  112  NW  385. 

N.  J. — Baker  v.  Delaware,  etc,  R. 
Co..   64  N.  J.  L..-63,  44  A  868. 

N.  T.— Overton  v.  Wtlliams,  189 
App.   Dly.  177.  123  NTS  768. 

Vt.— Barrett  v.  Garden,  66  Vt  481, 
26  A   630,  36  AmSR  876. 

Va. — Peyton  v.  Stuart.  88  Va  60, 
13   SB  408.  16  SB  160. 

(a]  IIlnstiatlMi<— Forbearance  to 
contest  a  will  Is  snfflcient  to  support 
a.  promise  to  pay  money.  In  re 
'V^lckersham.  163  Cal.  602,  96  P  Sll: 
In  re  Oarcelon,  104  Cal.  670,  38  P 
414.  43  AmSR  70,  32  LRA  596;  Hin- 
dert  V.  Schneider,  4  111.  A.  203;  Sel- 
lars  V.  Jones,  164  Ky.  458,  175  SW 
1002:  Waller  v.  Harks,  100  Ky.  541, 
38  SW  894,  19  KyL  121;  Galther  v. 
Bland.  7  KyL  518;  Seaman  v.  Colley, 
178  Mass.  478.  59  NB  1017;  Sellers 
V.  Perry.  191  Mich.  619,  168  NW  144; 
BrandenbUFKer  v.  Fuller,  266  Mo. 
634.  181  SW  1141:  Qrochowskl  ▼. 
Grochowskt  77  Nebr.  610.  112  NW 
835;  Palmer  v.  North,  36  Barb.  (N. 
T.)  282;  Barrett  v.  Carden,  66  Vt. 
431,   26  A  630,   38  AmSR  878. 

gort— rsaee  to  mia  as  ooaaldaza- 
tloa  see  supra  II  194-198. 

24.  Cal. — Ames'toy  v.  Blectrlc 
Rapid  Transit  Co.,  96  Cal.  Sll,  30  P 
650. 

Ind. — Weston  Paper  Co.  y.  Corn- 
stock,   58  NB  79. 

Iowa — Lauer  v.  Banning;,  162  Iowa 
99,   181    NW  783. 

Mlcta. — Conklin  v.  Conklln,  166 
Mich.    671,   131   NW  154. 

Nebr. — Simmons  y.  Kelsey,  76 
Nebr.    124,   107   NW   122. 

Pa. — Tountr  y.  Burtman,  1  Phila. 
203. 

Tex. — Lucas  v.  Johnson,  (Civ.  A.) 
64    SVr    823. 

[a]  Zttostrattoaa.— (1)  In  an  ac- 
tion by  materialmen  against  con- 
tractors for  building  certain  houses, 
it  appeared  that  plaintiffs  had  pre- 
yiously  flied  their  liens  against  the 
houses,  but  failed  as  to  a  certain 
part  of  the  claims  to  recover  on 
them.  Defendants  set  up  as  a  de- 
fense an  alleged  agreement  with 
Slaintlffs  that  in  consideration  that 
efendants  would  take  no  defense  in 
the  sci.  fa.  on  the  lien,  plaintifCs 
would  look  to  the  buildings  alone. 
It  was  held  that,  as  defendants' 
duty   to    the  owner  of  the   property 


required  them  to  state  and  make  a 
defense,  the  agreement  was  a  fraud 
on  the  owner  and  void  as  against 
public  policy.  Young  v.  Burtman,  1 
Phila.  (Pa.)  203.  (21  Where  a  per- 
son was  causing  the  obstruction  of 
a  public  street.  It  was  held  that  an. 
agreement  between  him  and  an  ad- 
joining owner  that  the  latter  would 
take  no  steps  to  prevent  such  ob- 
struction was  void.  Amastoy  v. 
Blectrlc   Rapid   Transit   Co.,    96   Cal. 

311.  30  P  660.  (8)  Public  poUcy  will 
not  permit  a  child  who  institutes 
proceedings  for  the  appointment  of 
a  guardian  for  her  mother  because 
of  the  mental  Incompetency  of  the 
latter  to  make  the  prosecution  or 
abandonment  thereof  a  source  of 
profit  to  herself.  Simmotis  v.  Kel- 
sey, 78  Nebr.  124,  107  NW  122.  (4) 
Where  defendant  was  liable  to  pros- 
ecution and  punishment  for  maintain- 
ing a  nuisance  in  polluting  a  stream 
of  running  water  used  for  domestic 
purposes,  a  contract  by  which  plain- 
tiff agreed  not  to  sue  defendant  tor 
damages  for  the  malnteiiance  of 
such  nuisance  was  void.  Weston 
Paper  Co.  v.  Comstock,  (Ind.)  68  NB 
79.  (5)  An  agreement  which  recites 
that  in  consideration  of  the  employ- 
ment of  plaintiff,  a  divorced  woman 
by  defendant,  a  widower,  and  in  con- 
sideration of  the  wages  to  be  paid 
her,  etc.,  plaintiff  waived  all  claims 
for  damages  growing  out  of  any  legal 
action  and  that  the  consideration 
should  be  accepted  iy  plaintiff  as 
complete  settlement  for  all  claims 
that  might  subsequently  arise  while 
she  was  in  defendant's  employment, 
and  that  plaintiff  would  not  accuse 
defendant  of  Impropriety  toward  her. 
and  that  the  agreement  should  be 
evidence  that  any  such  accusatlonR 
If  made  were  false  and  flctltlous,  is 
void.  Lauer  v.  Banning,  152  Iowa 
99.  131  NW  733. 

as.  Clark  v.  Spencer,  14  Kan.  398, 
19  AmR  96:  Mellon's  App.,  8  Pa.  C^s. 
418.   7  A  201.     See  Usury. 

90.  Pope  Mfg.  Co.  V.  QormuUy, 
etc.,  Mfg.  Co..  144  tr.  S.  224,  288.  12 
set  632,  637.  36  L.  ed.  414.  419;  Buf- 
falo Specialty  Co,  v.  Oougar,  26  Colo. 
A.  523.  144  P  325.  Contra  Philadel- 
phia Creamery  Supply  Co.  v.  Davis, 
etc.,  Bldg.,  etc,  Mfg.  Co..  77  Fed. 
879:  Dunham  v.  Bent.  72  Fed.  60. 

97.  C!al. — Loveren  v.  Loveren,  106 
Cat.  S09,   39  F  801. 

Colo. — Smutzer  v.  Stlmson,  9  Colo. 
A     326     48   P   314 

Ill^Hamllton  v.  Hamilton.  89  111. 

N.':jt.— Sayles  v.  Saylea,  21  N.  H. 

312.  n   AmD   208. 

Oh. — Stoutenburg  v.  Lybrand,  13 
Oh.  St.   228. 

Or. — Phillips  v.  Thorp,  10  Or. 
494. 

Pa— Kllbom  v.   Field,   78   Pa.   194. 

98.  Ga. — Austin  v.  Markham,  44 
Qa   161. 

111.— Paton  V.  Stewart.  78  111.  481; 
Thimming  v.  Miller.   13  in.  A.  S95. 

La. — Leggett  v.  Peet,  1  La.  288; 
Slidell  V.  Pritchard,  6  Rob.  101;  Rob- 
inson V.  His  Creditors,  1   Rob.  462. 

Me. — Marble  v.   Grant,   73   Me.   423. 

Mass. — Blasdel  v.  Fowie,  120  Mass. 
447,  21  AmR  633;  Dexter  v.  Snow, 
12   Cush.   694,   69  AmD  206;  Case   v. 


Gerrlsh,  16  Pick.  49. 

Miss. — ^Rice  v.  Maxwell,  21  Miss. 
289.  63  AmD  86. 

N.  J. — Sharp  v.  Teese,  8  N.  J.  L. 
362.   17  AmD  479. 

N.  T. — Bell  V.  Leggett,  7  N.  T. 
176  (rev  4  N.  T.  Super.  4601;  Tux- 
bury  y.  Miller,  19  Johna  311;  WiS- 
gin  V.  Bush,  12  Johns.  806,  7  Amt> 
824;  Teomans  v.  Chattsrton,  9  Johns. 
296,  6  AmD  277;  Bruce  v.  Lee,  4 
Johns.  410;  Waits  v.  Harper,  2  Johns. 
386;  Payne  y.  Bden,  8  Cal.  213.  But 
see  ReppUer  y.  Bloodgood,  31  N.  T. 
Super.  14  (sustaining  a  note  given  in 
consideration  of  discontinuance  of 
hostile  bankruptcy   proceedings). 

Pa. — Simons  v.  West,  2  Miles  186; 
Baker  v.  Matlack,  1  Ashm.  68. 

Wis. — ^Fulton  V.  Day,  63  Wis.  IIS, 
23  NW  99. 

G!ompar«  Sanford  v.  Huxford,  82 
Mich.  .813.  20  AmR  647  (sustaining 
an  agreement  to  submit  to  bank- 
ruptcy proceedings). 

[al  astore  groosslHitgs  la  Itank 
mptey  havs  vesn  coBunsBoaO,  a 
creditor  may  take  from  a  third  per- 
son a  contract,  covenant,  or  seetf- 
rlty  for  the  payment  of  money,  as  an 
Induoement     to     forbear    Instituting 

Kroceedtngs  in  bankruptcy  against 
is  debtor,  without  violating  any 
provision  of  the  Bankruptcy  Act  or 
contravening  public  policy.  Bckeir 
y.   Bohn.   46   Md.    278.  . 

99.  State  Loan,  etc,  Co.  v.  Coch- 
ran, 180  Cal.  246,  62  P  466;  Wells  v. 
BnrlgHtT  127  Cal.  669,  60  P  439,  49 
LRA  847;  Parchen  v.  CThessman,  49 
Mont.  326,  142  P  631,  146  P  469,  Ann 
(^sl916A  681;  Watertown  Nat.  Bank 
V.  Bagley,  134  App.  DIv.  881.  119 
NTS  592  [aff  62  Misc.  880,  116  NTS 
772]. 

WWvCT  of.statnts  of  UmttatUnui 

see  Limitations   of  Actions   [26   Cyc 
1012]. 

90.     Anson  Contr.   p   197. 

31.    See  War  [40  Cyc  8801. 

33.     Anson    Contr.    pp   197,    198. 

33.  Kennett  v.  Chambers,  14  How. 
(U.  S.)  38,  14  L.  ed.  816:  De  Wuts 
V.  Hendricks,  2  BIng.  814,  9  EKL 
594,   130   Reprint  326. 

[a]  nuwtratloaa^— (1)  A  contract 
made  In  Cincinnati,  after  Texas  <hetd 
declared  itself  independent  but  be-  • 
fore  its  independence  was  acknowl- 
edged by  the  United  States,  whereby 
the  complainants  agreed  to  furnish 
and  did  furnish  ihoney  to  a  general 
in  the  Texan  army  to  enable  nim  to 
raise  and  equip  troops  to  be  em<-  . 
ployed  against  Mexico,  was  Illegal 
and  void,  and  would  not  be  enforced 
in  a  court  of  the  United  Statea 
Kennett  v.  Chambers,  14  How.  (U. 
S.)  38.  14  L.  ed.  316.  (2)  It  was 
held  illegal  to  raise  loans  In  Bngland 
for  subjects  in  arms  against  a  for- 
eign government  In  anilty  with  the 
government  of  England.  De  Wuts 
V.  Hendricks,  2  BTng.  314,  9  EX^L 
594,  130  Reprint  326.  Compare  Bai- 
ley V.  Belmont  10  AbbPrNS  (N.  T.) 
270  (holding  that  moneys  might  be 
lawfully  subscribed  In  the  United 
States  to  be  used  in  Ireland  to  aid 
it  in  a  revolutionary  struggle  against 
Bngland,  provided  there  was  no  v.i,o- 
latlon  of  the  neutrality  laws). 

34.  Pond  V.  Smith,  4  Conn.  297. 
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or.  his  government  cannot  oomplun.**  An  agree- 
ment is  illegal  as  being  oontraiy  to  public  policy  if 
its' object  or  necessary  effect  is  to  violate  the  laws, 
except,  in  some  jurisdictions,  the  revenue  laws,  of  a 
foreign  friendly  country  or  a  sister  state.^' 

H  401]  (4)  A^reementB  against  Ctood  Morala — 
(a)  In  GtaneraL  Contracts  of  an  immoral  tendency 
or- based  on  an  immoral  consideration  are  invalid.^' 
This  rale  is  ordinarily  applied  to  contracts  involving 
sexual  immorality,^  but  is  not  absolutely  restricted 
thereto. 

OontractB  encouragiiig  disobedience  by  children. 
Contracts  encouraging  children  in  disobedience  of 
parental  authority  have  also  been  held  illegal.^ 

Unmoral  pnbllcatioiu.  Contracts  involving  the 
sale  or  publication  of  immoral  literature  have  been 


held  megiA*' 

Ohiistiaa  rdicion.  In  England  and  Canada  con- 
tracts have  been  held  illegal  as  in  derogation  of  the 
christian  religion.'** 

PaUic  decency.  A  contract  may  be  illegal  as  in 
violation  of  public  decency.*' 

Moral  tnrpitode.  Mere  moral  tnrpitade  will  not 
in  itself  invalidate  a  contract." 

[(  402]  (b)  Sexoal  Immorality— «a.  Future  Co- 
habitation. A  promise  in  consideration  of  future 
illicit  cohabitation  is  g^vf3n  on  an  immoral  consider- 
ation and  is  void  whether  made  by  parol  or  under 
seal.**  And  the  same  is  true  of  all  agreements 
which  are  based  on,  as  a  consideration,  or  which 
contemplate  present  or  future  illicit  cohabitation  or 
prostitution.**    If  the  object  of  the  agreement  is  to 


3B.     See  The  -Santlsslma   Trinidad, 

7  VTheat.  (U.  S.)  ZS3.  5  L,.  ed.  464; 
Pond  T.  Smith,  4  Conn.  297;  Richard- 
son T.  Maine  F.  ft  M.  Ins.  Co..  6 
Mass.  102.  4  AniD  92;  Ebc  p.  Che- 
vasse,  4  De  G.  J.  &  S.  656,  «9  Eng 
Ch'501,  4C  Reprint  1072.  Compare 
Cfray  v.  Sims.  10  F.  Caa.  No.  6,729.  8 
Wash.  C.  C.  276  (holding  that  if  the 
trade  In  which  a  vessel  la  to  be  en- 
mged  during  the  voyage  Is  con- 
wary  to  the  laws  of  the  country'  or 
the  law  of  nations,  a  policy  on  the 
ship,  equally  with  one  on  the  cargo, 
the  peculiar  subject  of  interdiction. 
Is  void). 

86.  Oraves  v.  Johnson,  156  Mass. 
811,  SO  NB  818,  32  AmSR  446,  15 
LiRA  884;  Hooper  v.  Coombs,  6  Man. 

JB  [overr  Hooper  v.  Coombs,  4  Man. 
5]  (holding  that  a  provincial  court 
in  Canada  will  not  enforce  contracts 
projected  In  violation  of  the  act  of 
the  Dominion  parliament,  although 
such'  act  only  applies  to  a  sister 
province). 

37.  U.  S. — Jackson  v.  MctiOan,  86 
Fed.  218;  Toler  v.  Armstrong,  24  F. 
Ollfi.  No.  14,078,  4  Wash.  C.  C.  297 
faff  .11    Wheat.    268,    <   L.   ed.   4681. 

Ark. — Jeffrey  v.  Ficklln,  8  Ark. 
tn,    86   AmD   468. 

Ind. — ^Dumont  v.  Dufore,  27  Ind. 
263. 

Ky. — ^Hanson  v.  Power,  8  Dana  91. 

I>a. — Denton  v.  E<rwin,  6  L<a.  Ann. 
317;  Denton  v.  Willcoz,  2  L<a.  Ann. 
80. 

Md. — ^Merrick  v.  Metropolis   Bank, 

8  Qill  69. 

Mlch.-^McNamara  v.  Gargett,  68 
Mich.  464.  36  NW  218.  13  AmSR  866. 

Mo. — ^Buckingham  v.  Fitch,  18  Mo. 
A.  91. 

N.  C. — S]tandard  Fashion  Co.  v. 
Grant  166  N.  C.  463,  81  SB  608;  King 
v.  WInants,  71  N.  C.  469,  ,17  AmR 
11:  ShtuT)  V.  Farmer,  20  N.  C.  266. 

Oh.— BV>rsythe   v.    State,    6    Oh,    19. 

Pa. — Brua's  App..   66  Pa.   294. 

Eng. — Taylor  v.  Cheater,  L.  R.  4 
Q.  B.  309,   6  ERC  477. 

3&     See  Infra  H   402,  408. 

88.  Mercler  v.  Mercier,  60  Ga.  646, 
IB  AmR  (94:  Woodhouse  v.  Shepley, 
l.Atk.  636,   26  Reprint  721. 

[a]  XUnatfatloiia., — (1)  Where  a 
father  had  objected  to  his  daughter's 
marriage  with  a  certain  individual, 
and  she  entered  Into  a  secret  bond 
to  forfeit  {600  if  she  did  not  marry 
htm  .in  thirteen  months  after  her 
father's  death,  on  her  application  for 
relief  against  the  bond  It  was  de- 
creed that  it  should  be  canceled, 
such  a  transaction  being  an  encour- 
agement to  disobedience  and  fraud 
on  parents.  Wqodhouse  v.  Shepley, 
2  Atk.  636,  26  Reprint  721.  (2) 
Wliere  two  children,  seeking'  to  avoid 
the' ' '  disherison  of  one  of  them, 
which  was  threatened  by  the  father 
should  a  marriage  contemplated  by 
such  child  take  place,  entered  into 
a'verbal  contract,  during  the  father's 
life,  by  which  they  agreed  to  divide 
the  property  between  them  no  matter 
what  might  be  the  parent's  will,  such 
contract  was  held  Illegal  and  unen- 
forceable In  equity  on  a  bill  for  spe- 
ciflc    performance.      Mercler    v.    Mer- 


cler,    60  Gn.   646,   16  AmR  694. 

40.  Poplett  V.  Stockdale,  8  C.  & 
P.  198,  12  BCL.  626;  Fores  v.  Johnes. 
4  Esp.  97:  Gale  v.  Leckle,  2  Stark. 
107,   3  ECL  337. 

[a]  Sals  of  iMoks  ta  iadMC  llbro- 
min  prolilMtontm<— The  works  of  an 
author  are  not  contrary  to  good  mor- 
als, within  the  meaning  of  a  statute 
providing  that  the  consideration  of  a 
contract  Is  unlawful  when  ft  Is  con- 
trary to  good  morals,  unless  they  are 
BO  ImmortU  as  to  be  punishable  un- 
der the  criminal  law.  The  mere  fact 
that  a  book  has  been  placed  in  the 
Index  llbrorum  prohlbitorum  by  the 
Congregation  de  I'lndez  will  not  af- 
fect the  validity  of  a  contract  made 
by  a  bookseller  with  an  agent  for 
procuring  subscribers  to  such  work. 
Tach6  V.  Derome,  6  Mont.  Super.  178. 

41.  Cowan  v.  Milboum,  t..  R.  2 
Exch.  2S0j  Pringle  v.  Napanee,  43  U. 


C.    Q.    B.    285. 
[a] 


^_,  XUnstratton..— A  contract  for 
the  renting  of  a  hall  for  the  deliv- 
ery of  lectures  derogatory  to  the 
character  of  Christ  is  illegal.  Cowan 
V.  Mllbourn,  L.  R.  2  Exch.  280;  Prin- 
gle v.  Napanee,  43  IT.  C.  Q.  B.  286. 

49.  Black  v.  Oliver,  1  Ala.  449,  86 
AmD  38:  Gibbons  v.  Chambers,  1 
Cab.  &  E.  677. 

[a1  XUnatiatloiia, — (1)  A  contract 
for  the  purchase  of  a  slave  In  which 
the  purchaser  agreed  to  set  the 
slave  free  and  make  her  his  wife. 
Black  V.  Oliver,  1  Ala.  449,  35  AmD 
88.  (2)  An  agreement  to  build 
houses  on  a  disused,  unconsecrated 
burial  ground,  necessitating  the  re- 
moval of  some  thousands  of  corpses. 
Gibbons  v.  CHiambers.  1  Cab.  &  E. 
677.  (3)  An  action  will  lie  for  the 
breach  of  a  contract  to  perform  at  a 
theater  as  a  "burlesque  opera  bouffe 
artist,"  even  though  the  evidence  is 
that  such  performance  requires  the 
artist  to  "show  her  limbs  in  silk 
stockings,"  for  "while  it  is  tolerated 
by  law  and  i>atronlEed  openly  and 
freely  by  the  .public,  the  court  can 
not  arbitrarily  outlaw  those  who 
earn  a  livelihood  In  that  way."  Bau- 
meister  v.  Markham,  101  Ky.  122, 
141.  39  SW  844,  41  SW  818,  19  KyL 
308.  72  AmSR  397. 

48.  Gay  v.  Parpart,  106  U.  S.  679, 
1  set  456,  27  L.  ed.  256;  Nevlns  v. 
C3iapman,  15  La.  Ann.  353;  Moore 
V.  Remington,  34  Barb.  (N.  T.)  427, 
430. 

"However  discreditable  an  act  may 
be.  In  a  moral  point  of  view,  or  as  a 
breach  of  confidence.  It  does  apt  fol- 
low that  the  act  Is  on  that  account 
to  be  held  a  corrupt  one,  within  the 
meaning  of  the  law,  so  as  to  avoid 
a  contract.  It  must  be  corrupt  as 
tainted  by  fraud,  or  Illegal  as.  In 
violation  of  some  rule  of  law  or  some 
statute,  to  warrant  such  defense." 
Moore   v.   Remington,    supra. 

44.  Ala. — Potter  v.  Grade,  68  Ala. 
303,  29  AmR  748;  Walker  v.  Gregory, 
36  Ala.  180;  Nttckols  v.  Andrews,  6 
Ala.  A., 276,  60  8  592. 

Del. — ^Walraven  v.  Jones,  8  Del. 
366. 

Ga. — Smith  v.  Du  Hose,  78  Oa.  418, 
8  SB  809,  6  AmSR  260, 


Ky. — ^Wlnebrlnner    v.    Welsi»rer.    ] 
T.  B.  Mon.  82;  Brown  v.  Liangford.  3 
Bibb  497. 
-    L*. — Cole  V.  Cole,  7  Mart.  N.  S.  414. 

Me. — Brown  v.  Tuttle.  80  Me.  162, 
13  A  683. 

N.  H. — White  V.  Hunter,  23  N,  H.  128. 

N.  T.— Vincent  v.  Moriarty.  31 
App.  Div.  484.  62  NTS  619;  Rhodes 
V.  Stone.  17  NTS  561. 

Oh. — Crawford  v.  Gordon.  9  Oh. 
Dec  (Reprint)  180.  11  CincLBul  121. 

S.  C. — Massoy  v.  Wallace,  82  S.  Q 
149.  10  SB  987;  Sherman  v.  Barrett 
26  S.  C.  ti.  147;  Denton  v.  English, 
11  S.  C.  V.  681.  10  AmD  638;  Cusack 
V.  Whlta,  9  S.  C.  L.  279.  12  AmD  669; 
Elders  V.  'Vauters,  4  S.  C.  Ea-  166. 
But  se«  Denton  y.  English,  5  S.  C  L. 
147  (holding  that  the  statute  of 
1795  which  provided  that  deeds  by  a 
married  man  to  his  mistress,  for  a 
greater  portion  than  one  fourth  of 
his  estate  ahould  be  'raid  for  the  ex- 
cess over  such  one-fourth  part,  ren- 
dered legal  a  deed  from  such  a  man 
to  his  mistress  for  the  conveyance 
of  one-fourth  part  of  his  estate,  even 
as  the  price  of  prostitution  or  future 
Immoral  intercourse). 

Tenn. — Blvlns  v.  Jamtgan,  8  Baxt 

VL — ^Harrison  v.  Northwestern 
Mut.  1,.  Ins.  Co..  80  Vt  148.  86  A  787. 

Eng. — Clarke  v.  Periam,  2  Atk.  333. 

28   Reprint  603:  W v.   B ,   32 

Beav.  674,  66  Reprint  228;  Batty  v. 
Chester,  6  Beav.  108.  49  Reprint  516: 
Friend  v.  Harrison,  8  C.  A  P.  684,  12 
ECU  746;  Smyth  v.  ,GrlfBn.  8  Jur. 
1181:  Benyon  v.  Nettlefold,  17  Sim. 
61,  42  BngC!h  61,  80  Reprint  1047: 
Gray  v.  Mathlas,  6  Ves.  Jr.  886.  81 
Reprint  591;  Franco  v.  Bolton.  8  'Ves. 
Jr.  868,  80  Reprint  1068;  Priest  v. 
Parrot,  2  Ves.  180,  28  Reprint  103; 
Collins  V.  Blantern,  2  Wlla  C.  P.  349. 
95  Reprint  860. 

46.  XJ.  S.— Rice  V.  Wmiams.  32 
Fed.  437;  Holmead  v.  Maddox.  12  F. 
Cas.  No.  6,829,  2  Cranch  C.  C.  181; 
Mackabee  v.  Orlfflth,  16  F.  Caa.  No. 
8,660,  2  Cranch  CC.  336. 

Ala,— Case  v.  Monk,  7  Ala.  A.  419. 
62  S  268. 

Cal. — Ballerlno  v.  Ballerlno.  147 
CTal.  644,  82  P  199;  Chateau  v.  Stngla. 
114  Car.  91,  46  P  1016,  66  AmSR  63. 
83  LRA  760. 

Colo. — Dougherty  v.  Seymour,  16 
Colo.  289,   26  P  823, 

Ga. — Beard  v.  'White,  120  Ga.  1018. 
48  SB  400. 

Iowa. — Lauer  v.  Banning,  152  Iowa 
99.    131    NW    783. 

KY. — ^Mclian*  V.  Dixon,  99  SW  601. 
30  KyL.  683. 

Mass. — Otis  V.  Freeman,  199  Mass. 
160,  86  NE  188.  127  AmSR  4T6: 
Adams  v.  CoulUard,  102  Mass.  167. 

Mich. — McDonald  v.  Bom,  115 
Mich.  177,  97  NW  893:  Case  v.  Smith. 
107  Mich.  416,  65  NW  279,  61  AmSR 
341.   31   LRA  282. 

N.  T. — Randolph  v.  Stokes.  ISS 
App.  DIv.  679,  110  NTS  20;  Vincent 
v.  Moriarty,  31  App.  DIv.  484.  S: 
NTS  619. 

Tex. — Anderson  v.  Freeman,  (Civ. 
A.)  100  SW  360;  Reed  v.  Brewer. 
(Civ.  A.)   86  SW  99. 


VoT  later  oases,  dovslopmeixts  and  obaaffM  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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induce  immorality,  no  technical  nicety  in  the  in- 
strument, or  stipulation  of  moneyed  consideration, 
or  form  of  deed  or  writing  can  give  it  validity. 
Such  agreements  are  void  in  toto."  Under  this  rule 
a  promise  to  marry  a  woman  in  consideration  of  her 
allowing  the  promisor  to  have  sexual  connection 
vrith  her  before  marriage  is  illegal  and  void.*'  No 
rent  can  be  recovered  under  a  lease  of  premises 
to  be  used  with  the  knowledge  of  the  lessor  as  a 
bawdy  house;  nor  can  there  be  a  recovery  for  use 
and  occupation.**  Further,  the  lAw  will  not  imply 
a  promise  to  pay  for  services  rendered  by  one  Uv- 
ing  as  housekeeper  and  mistress  of  defendant,**  al- 
though it  has  been  held  that  illegal  cohabitation  be- 
tween a  man  and  a  woman  does  not  preclude  a  re- 
covery for  work  and  labor  done  by  her  for  him 
under  an  express  contract.**    Where  the  illicit  inter- 


course does  not  enter  into  the  consideration  for  the 
contract,  a  contract  is  not  invalidated  by  the  fact 
that  the  parties  sustain  unlawful  relations." 

Contract  with  third  penon.  A  contract  entered 
into  for  such  an  unmoral  purpose  will  not  be  ren- 
dered valid  by  the  fact  that  the  man  contracts  with 
a  third  person  as  trustee  for  the  woman." 

[i  403]  hb.  Past  Cohabitation.  A  promise  made 
in  consideration  of  past  illicit  cohabitation  is  not 
taken  to  be  made  on  an  illegal  consideration,  but  is 
a  mere  gratuitous  promise  in  reparation  of  the 
wrong,  valid  at  common  law  if  made  under  seal,  but 
otherwise  unenforceable-  because  lacking  a  real  con- 
sideration.'" And  this  has  been  held  true  even 
though  the  illicit  cohabitation  was  brought  about  by 
seduction.^  But  where  a  woman  innocently  sustains 
illicit  relations  with  a  man  under  the  belief  that 


IBnfr. — Pe*ree  r.  Brooks,  L.  R.  1 
Bzch.  213.  (  BRC  326. 

Alta.— Miller  v.  Moore,  17  WestLR 
348. 

Ont. — Pepperas  v.  Le  Duo,  11  Dom 
LR  193.  24  OntWR  363,  4  OntWN 
1208.   49  CanLJ  469. 

[a]'  ZUtutntttoaa^— (1)  Where 
plaintiff  with  full  knowledge  of  the 
facts  sold  furniture  for  use  In  a 
house  of  prostitution,  under  a  con- 
tract provldine  for  monthly  pay- 
ments, and  that  the  purchaser  should 
use  the  furniture  In  her  house,  the 
title  to  remain  In  the  seller  until  the 
price  should  be  paid,  the  contract 
wtui  llleKal  and  void,  and  notes  given 
for  the  price  were  void  as  based  on 
an  Immoral  consideration.  Reed  v. 
Brewer,  (Tex.  Civ.  A.)  36  SW  99.  (2) 
An  acrreement  between  a  man  ana 
woman,  in  view  of  their  Illicit  co- 
habitation, that  their  earnings  shall 
be  put  into  a  partnership  is  illegal, 
and  an  accounting  between  them  in 
regard  to  the  alleged  partnership 
property  will  be  denied.  Vincent  v. 
Morlarty.  31  App.  Div.  484,  B2  NTS 
&19.  (3)  A  promise  to  pay  money  in 
consideration  that  one  will  conceal 
the  fact  of  the  promisor's  criminal 
intimacy  with  a  certain  woman  is 
▼old.  Case  v.  Smith,  107  Mich.  416, 
65  NW  279.  61  AraSR  341,  31  LRA 
282.  (4)  Under  Penal  Code  i  318,  de- 
claring any  person  who  knowingly 
lets  an  apartment  or  tenement  for 
purposes  of  prostitution  guilty  of  a 
misdemeanor,  services  rendered  by  a 
tenant  in  common  in  letting  the  com- 
mon premises  from '  day  to  day  to 
lewd  women  for  purposes  of  prosti- 
tution, and  in  collecting  the  rents, 
cannot  be  made  the  basis  of  a  claim 
for  compensation  against  the  co- 
tenant.  Ballerlno  v.  Ballerlno,  147 
Cal.  544.  82  P  199.  (5)  A  woman 
who  keeps  prostitutes  for  gain  can- 
not recover  for  their  board  and  lodg- 
ing. Mackbee  v.  Qrifflth,  15  P.  Cas. 
No.  8.660,  2  Cranch  C.  C.  886.  (6)  A 
contract  by  an  advertising  solicitor 
to  sell  to  a  specialist  letters  written 
by  persons  afflicted  with  diseases  to 
another  person  who  advertised  ar- 
ticles and  Instruments  that  it  was 
claimed  would  cure  them,  in  order 
that  such  specialist  may  send  his 
advertisements  to  them  is  void. 
Rice  T.  Williams.  32  Fed.  437.  (7) 
An  agreement  by  a  husband  to  give 
a  wife  certain  furniture  if  she  would 
continue  to  live  with  him  is  -illegal 
and  void,  where  It  appears  that  at 
the  time  they  were  married  the  wife 
knew  that  the  husband  had  a  former 
wife  living  from  whom  there  is  no 
evidence  of  a  divorce,  and  that  they 
went  to  another  state  to  have  the 
ceremony  performed.  Tyrrell  v. 
Tork.  57  Hun  292,  10  NTS  611.  (8) 
A  promise  by  a  man  who  has  con- 
nection with  a  married  woman  who 
threatens  him  with  prosecution  that 
he  will  make  a  will  In  favor  of  her 
and  her  child  is  llleeal  and  void. 
Drennan  v.  Donglas,  102  111.  341,  40 
AmR  E9S.  (9)  A  bond  given  in  con- 
sideration  of  the  assignment   by  a 


husband  of  his  wife  to  another  was 
held  Illegal.  Robinson  v.  .Gee,  1  Ves. 
261,   27  Reprint  1013. 

tb]  Oontraot  reqnlrlaff  wmnaa  to 
Ut*  where  autn  resides. — ^A  clause 
In  a  deed  of  assignment  of  stock 
from  a  married  man  to  a  married 
woman  that  she  shall  live  where  he 
resides,  although  suspicious.  Is  not 
a  sufficient  ground  to  hold  it  pro 
turpi  causa.  Coleman  v.  Sarrel,  1 
Ves.  Jr.  50,  30  Reprint  225. 

46.  See  cases  supra  note  44. 

47.  Cal.->-Boignerea  y.  Bpulon,  64 
Cal.  146;  Hanks  v.  Naglee,  64  Cal.  51. 
35  AmR  67. 

111. — Wallace  v.  Rappleye.  103  111. 
229. 

Ind. — Wilson  ▼.  Ensworth,  85  Ind. 
899;  Kurts  v,  Frank,  76  tnd.  594.  40 
AmR  275:  Saxon  v.  Wood,  4  Ind.  A. 
242,   80  NB  797. 

Me.— Brown  v.  Tuttle,  80  Me.  182, 
18  A  583. 

Md. — De  Sobry  ▼.  De  Laistre,  2 
Harr.  &  J.  191.  3  AmD  565. 

N.  T.— Steinfeld  v.  Levy.  16  Abb 
PrNS  26;  Trovlnger  v.  McBumey,  6 
Cow.  253. 

Oh. — Forsyth*  v.  State,  6  Oh.  19. 

Pa — Baldy  v.  Stratton.  11  Pa.  816. 

Philippine. — Tengco  v.  Sans,  11 
Philippine  163. 

Tenn. — Goodal  v.  Thurraan,  1  He'ad 
209. 


Eng. — ^Ayerst  v.  Jenkins,  Ii.  R.   16 
Eq.  f75;  Walker  v.  ~    '  " 
16^8,  97  Reprint  986 


275;  walker  v.  Perkins,  8  Burr. 


[a]  AjvUeation  of  mis. — An 
agreement  to  board  a  bastard  and  Its 
mother,  the  father  to  be  allowed  to 
continue  the  illicit  intercourse,  is 
void.  Trovlnger  v.  McBumey,  '  5 
Cow.    (N.  T.)   253. 

48.  U.  S.— Holmead  v.  Maddox,  12 
F.  Cas.  No.  6.629,  2  Cranch  C.  C.  161. 

Colo. — Dougherty  v.  Seymour,  16 
Colo.   289.   26  P  823. 

Qa. — Ralston  v.  Boady,  20  Qa,  449. 

La. — Kathman  v.  Walters.  32  La. 
Ann.  64. 

Mo. — Ashbrook  v.  Dale,  27  Mo.  A. 
649. 

Tex. — Hunstock  v.  Palmer,  4  Tex. 
Civ.  A.  469.  23  SW  294. 

Eng.— Upflll  V.  Wright,  [1911]  1  K. 
B.  506,  21  AnnCas  884;  Pearce  v. 
Brooks,  L.  R.  1  Elxch.  213,  6  ERC 
326. 

[a]  ApplloatioB  of  ml*^— The 
owner  of  a  race  field  who  knowingly 
lets  It  for  the  purpose  of  public 
races,  and  for  booths  and  stands  for 
the  accommodation  of  licentious  per- 
sons for  the  purpose  of  gross  Im- 
moralitv  and  debauchery,  cannot  re- 
cover the  rent.  Holmead  v.  Maddox, 
12  F,  Cas.  No.  6,629.  2  Cranch  C.  C. 
161. 

tbl  Xooaes  of  srostttutlon, 
llomssd.^The  lease  of  a  house  to 
be  used  as  a  house  of  prostitution 
was  held  not  illegal  where  the  keep- 
ing of  such  houses  was  licensed  by 
a  city  ordinance,  and  a  tax  imuosed 
on  the  keepers.  Lyman  v.  Town- 
send,  24  La.  Ann.  625  [overr  Kath- 
man ▼.  Walters,  22  La.  Ann.  64], 
But   see   Burton   v.   Dupree,    19   Tex. 


Civ.  A.  276,  46  SW  272  (holding  an 
invalid  attempt  by  a  city  to  license 
houses  of  prostitution  no  defense). 

40.  Walraven  v.  Jones,  6  Del.  36S; 
McDonald  v.  Fleming,  12  B.  Mon. 
(Ky.)  285-  Brown  v.  Tuttle,  80  Me. 
162,  13  A  683;  Ogden  v.  McHugli.  167 
Mass.  276,  45  NB  731.  57  AmSR  466: 
Cooper  V.  Cooper,  147  Mass.  370,  17 
NE  892.  9  AmSR  721;  Robbins  v. 
Potter,  98  Mass.  632. 

Sa  Lytle  V.  Newell,  68  SW  118, 
24  KyL  188;  Rhodes  v.  Stone.  17 
NTS  661. 

Bl.  Henderson  v.  Spratlen,  ,  44 
Colo.  278,  98  P  14,  19  LRANS  ^66: 
KurtJt  V.  Frank,  76  Ind.  594,  40  AmR 
275;  Wlnebrlnner  v.  Weislger,  8  T. 
B.  Mon.  (Ky.)  82;  Emmerson  v.  Bot- 
kln,  26  Okl.  218.  109  P  631.  188  Am 
SR  953,   29  LRANS  786. 

[a]  XIlnstratioB. — ^Where  a  man 
promised  to  marry  a  woman  In  Sep- 
tember or  October,  If  they  could  agree 
and  get  along  and  be  true  to  each 
other;  and  that,  if  she  became  preg- 
nant from  their  intercourse,  he  would 
marry  her  Immediately,  and  she  be- 
came pregnant  In  July  but  he  then 
refused  to  marry  her.  It  was  held 
that  the  illicit  Intercourse  did  not 
enter  Into  the  promise  as  a  consid- 
eration, and  that  an  action  would  lie 
for  its  breach.  Kurts  v.  Frank,  76 
Ind.   594,   40  AraSR  276. 

Ba,  Smyth  v.  Orlffln,  8  Jur.  1181; 
Benyon  v.  Nettlefold,  17  Sim.  51.  42 
BngCh  61,  60  Reprint  1047. 

BS.  U.  S. — Conley  v.  Nallor,  118 
U.  S.  127,  6  set  1001,  30  L.  ed. 
112. 

Ala. — ^HlII  V.  Freeman,  78  Ala.  200, 
49  AmR  48-  Potter  v.  Oracle,  68  Ala. 
303,  29  AmR  748.  Contra  Walker  v. 
Gregory.  36  Ala.  180. 

111. — ^Wallace  v.  Rappleye.  108  111. 
229;  Drennan  v.  Douglas,  102  111.  841, 
40  AmR  695. 

Ky.— Clark  v.  Doke,  6  KyL  666. 
Contra  Burgen  v.  Btraughan.  7  J.  J. 
Marsh.  683. 

La.— Cole  V.  Cole.  7.  Mart.  N.  8. 
414. 

N.  T. — Bunn  v.  Wlnthrop,  1  Johns. 
Ch.  329. 

N.  C. — Brown  v.  Kinsey,  81  N.  C. 
246. 

Pa. — Wyant  v.  Lesher,  23  Pa.  388. 
Contra  Shenk  v.  Mingle.  13  Serg.  A 
R.  29. 

8.  C. — ^Massey  v.  Wallace.  82  S.  C. 
149,  10  8B  987;  Singleton  v,.Bremar. 
16  S.  C.  L.  201. 

Eng. — Beaumont  v.  Reeve,  8  O.  B. 
483,  55  ECL  483,  115  Reprint  958;  In 
re  Vallance,  26  Ch.  D.  363;  Hill  v. 
Spencer.  Ambl:  641,  27  Reorlnt  416, 
18  ERC  80,  Ambl.  836,  27  Reprint 
524;  Blnnlngton  v.  Wallis.  4  B.  ft 
Aid.  650,  6  ECL  639,  106  Reprint 
1074;  In  re  Isaacson,  21  T.  L.  R.  89; 
Oray  v.  Mathlas.  5  Vea  Jr.  286,  31 
Reprint  691;  Lancaster  v.  Carter,  2 
Wkly.   Rep.   437. 

Fast  coiisidsxstloB  see  supra  II 
220-236. 

Koral  ohUgatloa  see   supra   I   219. 

B4.  Beaumont  v.  Reeve,  8  Q.  B. 
483,  66  BCL  483.  116  Reprint  958. 
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she  is  lawfully  mairied  to  him,  a  contract  made  by 
him  in  attempted  reparation  of  the  wrong  done  her 
has  been  sustained. 

Contract  supported  by  other  consideration.  If  a 
contract  between  a  man  and  a  woman  is  supported 
by  other  considerations,  then  the  fact  of  their  past 
iUicit  relations,  although  the  man  was  induced  to 
enter  into  the  contract  on  account  thereof,  does  not 
render  the  contract  illegal."  This  rule  is  chiefly 
exemplified  by  the'  cases  which  hold  a  contract  un- 
der seal  between  the  parties  under  such  circum- 
stances binding  on  the  man,  as  the  seal  itself  im- 
ports a  consideration." 

Oontinned  cohabitation.  The  fact  that  the  parties 
continue  to  cohabit  illegally  will  not  render  a  con- 
tract involving  payment  for  past  cohabitation  ille- 
gal if  the  continued  existence  of  such  relation  is 
not  the  object  and  real  consideration  of  the  con- 
tract." 


[(  404]  (6)  A«i«aiB«iits  Affectiiic  Marital  £«• 
lations— (a)  Bestraint  of  ICaxriage.  A  class  of 
agreements  which  are  frequently  held  invalid  on 
the  ground  of  public  w>licy  are  agreements  affect- 
ing marital  relations.^  Chief  among  these  are 
agreements  in  restraint  of  marriage.  Restrictions 
on  marriage  are  contrary  to  public  policy,  and  there- 
fore agreements  or  conditions  creating  or  involving 
such  restrictions  are  illegal  and  void.'°  Thus,  where 
a  man  agreed  to  pay  a  woman  a' certain  snm  of 
money  if  he  married  anyone  but  her,  the  agreement 
was  held  void.**  And  so  it  has  been  held  of  a  con- 
tract or  wager  by  a  person  that  he  will  not  many 
within  a  certain  number  of  years,"  and  of  a  mar- 
riage benefit  certificate  which  was  in  fact  an  agree- 
ment to  pay  a  sum  of  money  to  another  on  condi- 
tion that  the  payee  should  not  man^  within  a  cer- 
tain time,  and  if  he  should  marry,  then  to  pay  a. 
certain  sum  for  the  period  that  he  should  remain 


55.  Qay  v.  Parpart,  106  U.  S.  679, 
S7  L..  ed.  26«;  Oeden  ▼.  McHuKh.  167 
Haas.  276,  45  NB  7S1.  67  AmSR  466; 
Cox's  Case,  8  P.  Wms.  St9,  24  Re- 
print 1091. 

56.  Ky;— Doty  ▼.  Doty,  118  Ky. 
204,  80  SW  803,  26  KyL,  63.  2  LRANS 
713,    4    AnnCaa    1064;    Wlnbrlnner   v. 

'    WelslKer,  3  T.  B.  Mon.  32. 

N.  T. — ^Peo.  V.  Hayes,  70  Hun  111, 
24  NTS  194. 

N.  C— Self  V.  CTark,   65  N.  C.   30B. 

Pa. — Wyant  v.   Lesher    23  Pa.  838. 

Bntf. — Keenan  v.  Handley,  2  De  Q. 
3.  A.  a.  283,  67  EneCh  221,  46  Re- 
print 884;  In  re  Plaskett.  SO  L.  J. 
Ch.  606:  Gibson  v.  Dickie,  8  U.  &  S. 
463.  105  Reprint  684. 

[a]  Blnatratlima  of  other  eoasia- 
•ratloaa  held  suilloleat,.— (l)  Fatber-B 
consent  to  marriage.  Wyant  v. 
Xesher,  23  Pa.  338.  (2)  Surrender 
of  possession  of  Illegitimate  child. 
In  re  Plaskett,  SO  L.  J.  Ch.  606.  (3) 
Release  of  promise  of  marriage  and 
discontinuance!  of  cohabitation. 
Keenan  v.  Handley,  2  De  O.  J.  &  S. 
283,  67  EngrCh  221,  46  Reprint  S84. 
(4)  Consideration  of  woman  there- 
after living  sole  and  chaste.  Gibson 
.V.  Dickie.  I  M.  &  S.  463,  105  Reprint 
684.  (S)  Compromise  of  bastardy 
proceedings.  Burgen  t.  Straughan, 
7  J.  J.  Marsh.  (K^-j  683;  Wyant  v. 
.Lesher.  2S  Pa.  338;  Maurer  v.  Hitch- 
ell,  9  Watts  &  S.  (Fa.)  69;  Billings- 
ley  v.  Clenand,  41  W.  Va.  284,  28  SE 
812. 

Its'}  On  MtUMBeat  of  an  aotloii 
for  erlmmal  ooaTtrsatlon,  a  contract 
to  pay  damages  agreed  on  Is  not  im- 
moral as  being  based  on  the  con- 
sideration of_paBt  illleit  intercourse 
with  plalntifrs  wife.  Phillips  v. 
Pullen,  50  N.  J.  L.  439,  14  A  222. 

Support  of  iUegitlmat*  ohiU  see 
Bastards  i   36. 

57.  Ga. — Smith  v.  Du  Bose,  78  Oa. 
413.   3  SE  309.  6  AmSR  260. 

N.  Y. — Trovlnger  v.  HcBumey,  6 
Cow.   253. 

N.  C. — Brown  ▼.  Kinsey,  81  N.  C. 
246. 

Pa. — ^Wyant  v.  Lesher.  28  Pa.  388. 

S.  C. — Massey  v.  Wallace.  32  S.  C. 
149.  10  SE  937;  Cusack  v.  White,  9  S. 
C.  L.  279.  12  AmD  669. 

Tenn. — ^Bivlns  v.  Jamlgan,  8  Baxt. 
282 

Eng. — In  re  Vallanoe,  26  Ch.  D. 
353;  HIH  V.  Spencer.  Ambl  641,  27 
Reprint  416.  18  ERC  80:  Nye  v. 
Hoseley.  6  B.  &  C.  133.  18  ECt,  71, 
108  Reprint  402;  Friend  v.  Harrison, 
2  C.  A  P.  584,  12  ECL  746;  Daniel  v. 
Landen,  1  F.  &  F.  289;  Hall  v. 
Palmer,  3  Hare  632,  25  EngCh  632. 
67  Reprint  491;  Howell  v.  Price,  1 
Jur.  N.  S.  494;  Robinson  v.  Cox,  9 
Hod.  263,  88  Reprint  439;  Spicer  v. 
Hayward.  Prec.  Ch.  114,  24  Reprint 
65-  Annandale  v.  Harris.  2  P.  Wms. 
432.  24  Reprint  801:  Knye  v.  Uoore, 
2  Sim.  &  St.  260.  I  EngCh  260,  67 
Reprint    345;    Whaley    v.    Norton,    1 


Vem.  48Sr  Gray  v.  Mathlas,  i  Ves. 
Jr.  286,  31  Reprint  691;  Franco  v. 
Bolton.  S  Ves.  Jr.  868,  SO  Reprint 
1068;  Turner  v.  Vaughan,  2  Wils.  C. 
P.  339,  96  Reprint  846.  See  Priest  v- 
Parrot,  2  Ves.  160,  28  Reprint  108 
(where  Lord  Hardwicke  refused  to 
sustain  even  a  deed  to  secure  an  an- 
nuity given  by  a  married  man  to  a 
female  servant  In  his  family,  who 
had  been  living  In  adultery  with  him. 
But  his  decision  Is  criticized  by 
Leach,  V.  C,  in  Knye  v.  Uoore,  1 
Sim.  ft  St.  61,  1  EngCh  61.  67  Reprint 
24). 

[a]  Oompmsatlon  by  wUlt*  man 
to  colored  woman. — A  white  man 
may  make  compensation  to  a  col- 
ored woman  with  whom  he  has  been 
illicitly  cohabiting  to  the  same  ex- 
tent that  he  may  make  compensa- 
tion to  a  white  woman.  Smith  v. 
Du  Bose,  78  Oa.  418,  S  SB  809,  9  Am 
SR  260 

58.  6a. — Smith  v.  Du  Bose,  78  Oa. 
413.  3  SE  309.  6  AmSR  260. 

Ky.— Doty  v.  Doty,  118  Ky.  204,  80 
SW  803,  26  KyL  68,  2  LRANS  71S, 
4  AnnCas  1064. 

N.  Y. — ^Trovlnger  ▼.  MoBumey,  6 
Cow.  263. 

-N.  C— Burton  V.  Belvin.  142  N.  C. 
151,  55  SE  71;  Brown  v.  Kinsey,  81 
N.   C.   245. 

Eng. — Hall  v.  Palmer,  8  Hare  632. 
25  EngCh  632.  67  Reprint  491;  Howell 
V.  Price,  1  Jur.  N.  S.  494;  Oray  v. 
Hathias,  6  Vea  Jr.  286.  81  Reprint 
591. 

50.    Wilson  V.  Camley.  ri908J  IK. 
B.    729,   14  AnnOn   161,   1    BRC   901; 
Spiers  V.  Hunt.  [1908]  1  K.  B.  720. 
■  00.    U.  S. — Sheppey  v.  Stevens,  177 
Fed.  484.  487  tquot  (iycj. 

Ind. — James  v.  Jelllson,  94  Ind.  292, 
48  AmR  151;  C^ialfant  v.  Payton,  91 
Ind.  202.  46  AmR  686. 

Me.— State  v.  Towle,  80  Me.  287, 
14  A  196. 

Md. — Bostick  V.  Blades,  69  Hd.  231, 
43  AmR  648;  Waters  v.  Tasewell,  9 
Md.  291. 

Mo. — Knost  V.  Knost.  229  Ho.  170, 
129  SW  666.  49  LRANS  627. 

N.  J. — Sterling  v.  Sinnlokaon,  5  N. 
J.  L.  766. 

N.  Y.— Hogan  v.  Curtln,  88  N.  T. 
162,  42  AmR  244;  Conrad  v.  Wllltams, 
6  Hill  444. 

Oh.— King  V.  King.  63  Oh.  St.  368, 
59  NE  111,  81  AmSR  636.  62  LRA 
157;  King  v.  King,  18  Oh.  Clr.  Ct.  80, 
9  Oh.  Clr.  Dec  439. 

Va.— Maddox  v.  Haddox,  11  Oratt. 
(52  Va.)   804. 

Eng. — Woodhouse  v.  Shepley,  S 
Atk.  635,  26  Reprint  721;  Lowe  v. 
Peers,  4  Burr.  2226,  98  Reprint  160, 
6  ERC  347:  Hartley  v.  Rice,  10  East 
22,  103  Reprint  683;  Horley  v.  Ren- 
noldson,  2  Hare  570,  24  EngCh  570, 
67  Reprint  235;  Grace  v.  Webb,  16 
Sim.  384,  88  EngC%  884,  60  Reprint 
668;  Baker  v.  White,  2  Vem.  215; 
Key  V.  Bradshaw.  2  Vem.  102. 


Ont. — Bradley  v.  Bradley.  19  Ont. 
L.  626,  14  OntWR  810;  Crowder  v. 
Sullivan,  6  Ont  L.  708. 

[a]  A  eoatraet  to  auirr  is  not 
void  as  being  In  restraint  of  mar- 
riage, although  restraining  the  par- 
ties thereto  from  marriage  with  any 
other  parties.  Brown  v.  Odill,  104 
Tenn.  250,  56  SW  840,  78  AmSR  914, 
62  LRA  660. 

[b].  Acrsemeat  Iield.  is  restraint 
of  Buunrlag*^— A  man's  promise  to  an 
unmarried  woman  that  if  she  con- 
tinues in  his  employment  and  cares 
for  his  wants  until  his  death  and 
does  not  marry  prior  thereto,  his 
executor  will  pay  her  a  specified  sum. 
Lowe  V.  Doremus,  84  N.  J.  L.  658.  87 
A    469,    49    LRANS    632. 

[c1  Agreamants  htld  not  la.  r*- 
atMUt  of  marrlaf*. — (1)  A  contract 
by  which  a  husband  agrees  to  pay 
his  divorced  wife  forty-flve  dollars  a 
month  for  her  support  "for  so  long  a 
time  as  she  does  not  marry  again." 
Jones  v.  Jones,  1  Colo.  A.  28,  27  P 
86.  (2)  Promises  of  members  of  a 
society  of  Shakers  not  to  marry 
while  they  continue  members.  Waits 
v.  Merrill.  4  He.  102.  16  Aml>  238. 
(8)  A  promise  to  provide  an  income 
for  a  surviving  spouse  as  long  as  he 
shall  remain  unmarried.  Appleby  v. 
Appleby.  100  Minn.  408.  Ill  NW  305. 
117  AmSR  709,  10  LRANS  590.  10 
AnnCas  663.  (4)  A  deed  giving  per- 
sonal leasehold  property  to  the 
grantor's  sisters  for  life  as  tenants 
In  common,  and  to  the  survivor  for 
life  "or  so  long  as  they  both  shall 
remain  unmarried;  and  from  and 
after  the  marriage  of  either  of  them, 
then  unto  the  one  remaining  unmar- 
ried, so  long  as  she  shall  live,  and  no 
longer."  Arthur  v.  Cole,  66  Md.  100, 
40  AmR  409.  (6)  An  agreement  by 
one  desiring  to  marry  a  woman  to 
pay  for  a  release  of  her  contract  of 
employment.  Hols  v.  Hanson,  115 
Wis.  236,  91  NW  663.  See  also 
Shafer  v.  Senseman.  126  Pa.  SIO.  17 
A  850  (where  plaintiff  and  his  wife 
who  were  resldli^  with  the  wife's 
father  had  made  arrangements  to  re- 
move to  another  place  on  account  of 
the  contemplated  remarriage  of  the 
father,  and  the  father,  with  the  ap- 
parent object  of  retaining  the  so- 
ciety of  his  daughter,  eziecuted  an 
obligation  to  plaintiff,  payable  a  cer- 
tain length  of  time  after  the  date 
when  plaintiff  should  lose  the  situ- 
ation he  was  then  flUing,  provided 
he  lost  it  before  the  second  marriage 
of  the  father  or  the  death  of  the 
daughter,  and  it  was  held  that  the 
obligation  was  not  void  aa  In  re- 
straint of  marriage). 

61.  Lowe  V.  Peers.  4  Burr.  2225, 
98  Reprint  160,  6  BRC  347.  And  see 
Conrad  v.  Willlama  6  Hill  (N.  Tl 
444  (a  contract  to  marry  a  particular 
person  in  case  the  promisor  ever 
married). 

es.    Chalfant    v.    Payton.    91    Tnd. 
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imnuunied'*  So  s  eontiaet  by  a  man  to.  pay  a 
woman  a  sum  of  money  in  case  she  shall  marry 
him  after  he  has  seuured  a  divorce  is  invalid.**  Chi 
the  contrary,  eontraets  which  are  intended  to  main- 
tain the  marriage  relation  are  upheld." 

Oeneral  and  Bpedal  rwtraint.  In  some  eases  a 
distinction  has  been  drawn  between  contracts  in 
general  restraint  of  marriage  and  contracts  in 
which  the  restraint  is  limited  or  merely  incidental 
to  the  main  object  of  the  contract,  oontraot^  of  the 
latter  class  being  held  valid."" 

Bestraint  of  second  marriage.  The  rule  against 
eontraets  in  restraint  of  marriage  does  not  apply  to 
contracts  in  restraint  of  a  second  nmrriagBr" 

[(  405]  (b)  Marriage  Brokage  Contracts.  Con- 
tracts by  -which  one  person  agrees  to  give  another 
a  compensation  if  he  will  negotiate  or  procure  an 
advantageous  marriage  for  him  are  contrary  to  pub- 
lic policy  and  void."  So  a  promise  by  a  person  to 
pay  another  for  services  to  be  rendered  in  procur- 
ing a  wife  for  him  is  void." 


[f  406]  (c)  AgiMimentB  to  Dissolve  Marital  Bo- 
lations.  If  the  object  of  a  contract  is  to  divorce 
man  and  wife  the  agreement  is  against  public  policy 
and  void.^°  The  reason  of  the  repugnance  with 
which  the  lav  views"  all  contracts  with  the  purpose 
of  dissolving  the  mamage  relation  may  be  found  in 
its  regard  to  virtue,  the  good  order  of  society,  the 
welfare  of  the  children  as  the  fruit  of  the  marriage, 
and  the  sacred  character  of  the  conjugal  relation- 
It  will  not  suffer  husband  and  wife  to  dissolve  of 
their  own  accord  a  contract  which  is  in  its  nature 
indissoluble  except  so  far  as  the  legislative  will 
has  allowed  it,  and  then  only  by  the  method  author- 
ized. To  induce  a  wife  to  sue  for  a  divorce  by  a 
promise  on  the  part  of  the  husband  to  remunerate 
her  for  it,  or  for  a  husband  and  wife  to  agree  that 
one  of  them  shall  bring  a  suit  for  a  divorce  and  the 
other  shall  not  defend,  is  against  the  law  which 
recognizes  and  upholds  the  sanctity  of  marriage 
and  is  void.'^  The  same  is  true  of  an  agreement, 
after  a  divorce  has  been  granted,  thst  the  husband 


J02,  46  AmR  686;  McCoy  v.  Flynn, 
169  Iowa  628,  161  NW  466,  LRAISIID 
1064;  Hartley  v.  Rice,  10  EUist  22,  10 J 
Reprint  683;  Whlteford  v.  Mo- 
Namara,  4  Newfoundl.  159.  See 
Shafer  v.  Senseman,  125  Pa.  110,  17 
A  S50  (where  the  bond  In  question 
was  construed  as  an  inducement  to 
marry). 

63.  White  V.  Equitable  Nuptial 
Ben.  Union.  76  Ala.  261.  52  AmR  825; 
Chalfant  v.  Pay  ton,  91  Ind.  202,  ii' 
AmR  E86.  Compare  James  v.  Jelli- 
son.  94  Ind.  292,  48  AmR  151  (where 
the  contract  was  to  give  third  per- 
sona the  exclusive  rlgrht  to  procure 
marriage  Insurance). 

©4.  Leupert  v.  Shields,  14  Colo.  A. 
404.  60  P  193. 

65.  Montgomery  v.  Montgomery, 
144  Mo.  A.  481,  127  SWj  118. 

66.  Crowder-Jones  vl  Sullivan.  9 
Ont.  L.  27,  4  OntWR  397,  4  AnnCas 
729  (sustaining  an  agreement  by 
which  defendant's  Intestate  agreed 
to  pay  plaintiff  In  case  she  would 
abandon  a  contemplated  marriage 
and  remain  in  his  service  as  a 
housekeeper). 

07.  Appleby  v.  Appleby,  100  Minn. 
408,  111  NW  305,  117  AmSR  709,  10 
I.RANS  £90,   10  AnnCas  663. 

68.  Cal. — Morrison  v.  Rogers,  115 
Cal.  262.  4«  P  1072,  56  AraSR  96. 

III. — Hellen  v.  Anderson,  83  111.  A. 
606. 

Iowa. — In  re  Qrobe,  127  Iowa  121, 
102   NW  804. 

Ky. — Johnson  v.  Hunt,  81  Ky.  321. 

Mas«. — Fuller  v.  Dame,  18  Pick. 
472;  Boynton  v.  Hubbard,  7  Mass. 
112.     \ 

Mich.— Ancllff  v.  June,  81  Mich. 
477,  46  NW  1019,  21  AmSR  S33.  10 
L.RA    621. 

Mo. — Wenninger  v.  Mitchell,  139 
Mo.   A.   420.  122   SW   1130. 

K.  H.— Weeks  v.  HIU.  38  N.  H. 
199 

N.  T.— Duval  V.  Wellman.  124  N. 
T.  1S6,  26  NE  343  faff  14  Daly  515]; 
Crawford  v.  Russell,  62  Barb.  92; 
Place  V.  Conklin,  23  Misc.  40,  61  NYS 
407  laff  34  App.  Dlv.  191,  64  NYS 
532],  See  Leib  v.  Dobriner,  60  Misc. 
66     67.    Ill   NYS  650    [clt  Cyc]. 

N.  C. — Overman  v.  Clemmons,  19 
N.   C.  185. 

Vt. — Jangraw  v.  Perkins,  76  Vt. 
127,   66  A  632,  104  AmSR  917. 

Eng. — Smith  v.  Aykwell,  3  Atk. 
566.  26  Reprint  1126;  Scrlbblehill  v. 
Brett,  4  Bro.  P.  C.  144,  2  Reprint  97: 
Drury  v.  Hooke,  2  Ch.  Cas.  176,  22 
Reprint  tOO;  Arundel  v.  Trevillian,  1 
Ch.  Rep.  87,  21  Reprint  616;  Hall  v. 
Potter,  a  Lev.  412,  88  Reprint  768; 
Kins  V.  Burr,  S  Merlv.  698,  86  Re- 
print 266;  Williamson  v.  Glhon,  2 
Sch.  A  I^ef.  367;  Smith  v.  Bninlng,  2 
Vem.  392;  Cole  v.  Oibson.  1  Ves.  603, 
27  Reprint  1169;  Debenham  v.  Ox, 
1  Ves.  276.  27  Reprint  1029. 

[a]    A  eoBtnot  to  luurtoi  an  la- 


teaded  nuozlan  la  as  obnoxious  to 
the  objection  that  It  Is  a  marriage 
brokage  contract  as  Is  a  contract 
to  brmg  about  a  marriage  between 
strangers.  Jangraw  v.  Perkins,  76 
Vt.  127,  56  A  532,  104  AmSR  917. 

fbl  Oood  faith  of  broker  tmma- 
tarial.^"A  man  might  entertain  a 
very  sincere  opinion,  that  a  mar- 
riage between  a  certain  gentleman 
of  nls  acquaintance,  and  a  lady  of 
considerable  fortune,  would  be  highly 
beneflaial  and  contribute  to  the 
happiness  of  both  parties,  and  he 
might  lawfully  propose  this  to  one 
or  both.  But  any  promise  of  reward 
made  to  him  to  Induce  him  to  do  this, 
or  any  promise  made  afterwards  in 
consideration  of  such  service,  would 
be  void."  Per  Shaw,  C.  J.,  In  Fuller 
V.  Dame,  18  Pick.  (Mass.)  472,  481. 

[c1  Settlnir  aaloa  oonvayaaoe  oi 
moxtnge, — ^where  a  husband  con- 
veyed a  house  and  lot  to  his  wife, 
and  she  mortgaged  the  same  to  an 
agent  in  consideration  of  his  serv. 
ices  in  procuring  her  marriage,  and 
in  accordance  with  an  agreement  en- 
tered into  with  him  before  her  mar- 
riage, it  was  held  that  the  husband 
could  have  the  property  restored  to 
him  freed  from  the  Hen  of  the  mort- 
gage, the  contract  being  void  as 
against  public  policy,  ana  the  wife 
not  objecting  to  the  reconveyance. 
Place  v.  Conklin,  23  Misc.  40,  51 
NYS  407  ta«  84  App.  Dlv.  191..  54 
NYS   6321. 

es.  Johnson  v.  Hunt,  81  Ky.  821. 
See  King  v.  Burr,  3  Merlv.  693,  36 
Reprint  266  (where  a  demurrer  was 
allowed  In  equity  to  a  bill  of  dis- 
covery in  support  of  an  action  to  re- 
cover the  expenses  of  entertainments 
given  by  plaintiff  under  an  agree- 
ment with  defendant  to  Introduce 
him,  with  a  view  to  his  marriage,  to 
a  woman  of  fortune). 

TO.  Ark. — Rowe  v.  Toung,  123 
Ark.  803.  186  SW  488.  440  [clt  Cycl. 

Cal. — Perelra  v.  Perelra,  166  Cal. 
1,  103  P  488,  134  AmSR  107,  23  LRA 
NS  880:  Beard  v.  Beard,  66  Cal.  364, 
4  P  229. 

Conn. — SBBley's  App.,  66  Conn.  202, 
14  A  291;  Stilson  v.  Stilson.  46  Conn. 
16:  Ooodwln  v.  Goodwin.  4  Day  343. 

la — Hamilton  v.  Hamilton,  89  111. 
349;  Silberschmldt  v.  Silberschmldt, 
112  III.  A.  68:  Paul  v.  Paul,  71  111. 
A.  671.  See  Spalding  v.  White,  184 
111.  A.  217  (holding  that  the  contract 
is  not  within  the  rule). 

Ind. — ^Wilson  v.  Fahnestock,  44 
Ind.  A.  36,  86  NE  1037;  Fredericks 
V.   Sault,   19   Ind.  A.    604,   49   NE  909. 

Iowa. — Bamgrover  v.  Pettlgrew, 
128  Iowa  633,  635,  104  NW  904.  Ill 
AmSR   208,    2    LRANS   260    [clt  Cyc]. 

Mass. — Wolkovisky  v.  Rapaport, 
216  Mass.  48,  102  NE  910.  AnnCas 
1916A  809;  Hardy  v.  Smith,  186  Mass. 
828 

Mich.— Ow^n  V.  Tale,  76  Mich.  256, 


42  NW  817:  Jordan  v.  Westerman,  68 
Mich.  170,  28  NW  826.  4  AmSR  836. 

Mo. — McDonald  v.  McDonald,  176 
Mo.   A.    513,    161    SW   860. 

Nebr. — Wilde  v.  Wilde,  87  Nebr. 
891.    66   NW   724. 

N.  H. — Cross  V.  Croes,  68  N.  H. 
373. 

N.  T. — Uike  V.  Lake,  136  App.  Dlv. 
47,  119  NYS  686;  Train  v.  Davidson, 
20  App.  Dlv.  677,   47  NYS  289;  Hun- 

rerford  v.  Hungerford.  16  App.  Dlv. 
12,  44  NYS  973  [aff  161  N.  T.  660, 
66  NE  117];  Whitney  v.  Whitney,  4 
App.  Dlv.  697,  36  NYS  891,  39  NTS 
1136;  Forster  v.  Cantoni,  19  Misc. 
222,     44     NTS     241     [rev     on     other 

f rounds  19  App.  Dlv.  806,  46  NTS 
18,  4  NTAnnCas  375  (rev  on  other 
grounds  154  N.  T.  229,  48  NB  684. 
39  LRA  240)1:  Daggett  V.  Daggett. 
5  Paige  608,   28  AmD  442. 

Pa.— In  re  Mathiot,  243  Pa.  876. 
90  A  139;  Irvln  v.  Irvtn,  169  Pa.  629, 
32  A  445.  29  LRA  292. 

R.  I. — James  v.  Steere,  16  R.  I, 
367,  16  A  143.  2  LRA  164. 

Utah. — Palmer  v.  Palmer,  26  Utah 
31.  72  P  3,  99  AmSR  820,  61  LRA 
641. 

Eng. — Hope  v.  Hope,  8  De  Q.  M.  & 
a.  731,  67  EngCh  666,  44  Reprint 
672, 

N.  S. — ^Byron  v.  Tremalne,  81  N.  S. 
426. 

[a]  Qoatisottng  tbrongk  tnwtees. 
— Contracts  between  husband  and 
wife  promotive  of  a  divorce  cannot 
be  relieved  of  illegality  by  contract- 
ing through  trustees.  Belden  v. 
Munger,  5  Minn.  211,  80  AmD  4Q7; 
Speck  V.  Dausman,  7  Mo.  A.  165. 

[b]  ■soxow. — Contracts  promotive 
of  a  divorce  cannot  be  relieved  of 
their  illegality  by  placing  the  writ- 
ten agreements  in  escrow,  the  deliv- 
ery by  the  third  person,  in  whose 
hands  thev  are  placed,  not  to  be 
made  until  a  decree  of  divorce  has 
been  obtained,  according  to  the 
terms  of  the  agreement,  as  the  de- 
livery in  such  a  case  relates  back  to 
the  date  of  the  agreement,  and  the 
contract  therefore  is  one  made  prior 
to  the  granting  of  the  divorce,  and 
not  after  it.  Speck  v.  Dausman,  7 
Mo.  A.   165. 

[c]  Agreament  held  TalUL— A 
separation  agreement  which  required 
the  husband  to  pay  the  wife  fifty 
dollars  per  month  as  long  as  she  did 
not  remarry,  and  provided  that  In 
case  the  wife  should  obtain  an  abso- 
lute divorce  the  provisions  should 
continue  notwithstanding  any  ali- 
mony awarded  to  the  wife,  provided 
the  decree  of  divorce  should  provide 
for  no  greater  alimony  than  one  hun- 
dred and  fifty  dollars  per  month, 
terminable  on  the  happenings  of  the 
same  events.  Trust  Co.  of  America 
V._yash,  60  Misc.  296,  88  NYS  784. 

71.  Ark. — Rowe  v.  Toung,  128 
Ark.  808,  186  SW  438,  440  [clt  Cyol; 
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will  pay  the  wife  money  if  she  will  not  move  for  a 
new  trial,"'  or  where  the  divorce  has  been  wrong- 
folly  granted,  tl)at  the  parties  will  not  disturb  it.'^ 
A  promise  to  marry  made  by  a  man  already  mar- 
ried,, to  take  effect  when  he  has  obtained  a  divorce 
from  his  present  wife,  is  illegal  and  voidJ* 

Agreements  conditioned  on  divorce.  Contracts  so 
framed  as  to  have  effect  only  on  condition  that  a 
divorce  between  the  parties  should  be  granted  are 
held  illegal,  as  their  object  is  to  interest  the  party 
to  be  benefited  in  procuring  or  permitting  a  di- 
vorce.'^ 

Legal  grounds  for  divorce.  A  contract  between  a 
husband  and  wife  entered  into  for  the  object  of 
promoting  a  divorce  will  not  be  relieved  of  its  ille- 
gality by  the  fact  that  the  party  instituting  the 
divorce  proceedings  had  legal  grounds  for  a  di- 
vorce." 

Other  consideration.  The  fact  that  such  a  eon- 
tract  is  Bupf>orted  by  other  and  valid  considera- 
tions will  not  relieve  it  of  illegality." 


OonoeaJment  of  tme  canae  of  divorce.  An  agree- 
ment having  for  its  object  the  concealment  of  the 
true  cause  for  divorce,  which  may  be  thought  dis- 
graceful to  the  parties,  and  the  procurement  of  the 
divorce  on  other  grounds,  has  been  held  illegal.'^ 

Agreemente  as  to  attomey'a  feei.  An  agreement 
between  attorney  and  client  as  to  compensation  is 
not  illegal,  although  contemplating  a  proceeding  to 
secure  a  divorce,"  unless  it  involves  the  personal 
interest,  of  the  attorney  in  preventing  a  reconcilia- 
tion between  the  parties,***  as  where  it  is  contingent 
on  success,^^  or  is  measured  by  the  amount  of  ali- 
mony secured.** 

Agieoments  as  to  alimoajr  or  property  rights. 
Any  agreement  as  to  alimony  between  the  parties 
pending  a  suit  for  divorce  has  been  snid  to  be  open 
to  suspicion.*'  And  an  agreement  not  to  sue  or 
make  claim  for  alimony  has  been  held  void;**  bnt 
the  general  role  is  that  a  contract  in  settlement  of 
claims  for  alimony  is  valid  where  there  is  no  collu- 
sion to  procure  a  divorce,**  and  the  same  is  true  of 


Vlser  V.  Bertrand,  14  Ark.  267. 

Cal. — Iioveren  v.  Loveren.  108  C3al. 
609,  39  P  SOI;  Beard  v.  Beard,  65 
Cal.   354,   4  P  229. 

Colo. — Smutzer  v.  Stimson,  9  Colo. 
A.   826.   48  P  S14. 

Conn.— Goodwin  v.  Ooodwin.  4  Day 
348 

111.— Hamilton  v.  Hamilton,  89  111. 
349. 

Ind. — Stokes  v.  AndCTSon,  118  Ind. 
583.  21  NK  331.  4  L.RA  313:  Ever- 
hart  V.  Puckett,  73  Ind.  .409;  Muck- 
enbure  v.  Holler,  29  Ind.  139.  92 
AmD  845. 

Kan. — Comstock  v,  Adams,  23  Kan. 
613.    83    AmR   191. 

Ky. — ^Johnson  v.  Johnson,  122  Ky. 
13.  90  SW  964,  28  KyL  987,  121  Am 
SR   449. 

Minn. — ^Adams  v.  Adams,  26  Minn. 
72;  Belden  v.  Munger,  5  Minn.  211, 
80    AmD    407. 

Mo.— Blank  v.  Nohl,  112  Mo.  159, 
20  SW  477,  18  LRA  350;  Donohue 
V.  Donohue,  169  Mo.  A.  610,  141  SW 
466. 

Nebr. — Davis  v.  Hlnman,  73  Nebr. 
850.  108  NW  668,  11  AnnCas  376: 
Wilde  V.  Wilde,  37  Nebr.  891,  66  NW 
724. 

N.  H.— Cross  v.  Cross,  58  N.  H.  878; 
Weeks  v.  Hill,  38  N.  H.  199;  Sayles 
v.  Sayles,  21  N.  H.  812.  53  AmD 
208. 

N.  T. — Armstrong  v.  Armstrong,  1 
NTS  629. 

Oh. — Stoutenburg  v.  Lybrand,  18 
Oh.   St.  228. 

Okl.— Huber  v.  Gulp.  46  Okl.  570, 
149   F   216. 

Or.— Phillips  V.  Thorp.   10  Or.   494. 

Pa.— Kllborn  -  v.  Field,  78  Pa. 
194. 

Utah. — In  re  Bell.  29  Utah  1,  80  P 
615. 

Wis.— Kistler  v.  Klstler,  141  Wis. 
491,  124   NW   1028. 

fa]  ZUnstxatlon.^— Where  husband 
and  wife,  having  agreed  to  separate, 
mutually  covenanted  that  he  woula 
secure  a  separate  maintenance  to  her 
through  the  intervention  of  trustees 
and  that  she  should  be  no  further 
chargeable  to  him;  that  he  would 
furnish  money  and  testimony  for  the 
purpose  of  securing  a  divorce,  for 
which  there  was  ground;  and  that 
she  would  pursue  the  proper  means 
to  procure  one,  all  of  which  should 
be  under  his  direction,  it  was  held 
that  the  agreement  was  Illegal  and 
void.  Goodwin  v.  Goodwin,  4  Day 
(Conn.)  343;  Sampson  v.  Cresson,  6 
Phlla.    (Pa.)    229. 

fbl  Vn&t  V«w  Toxk  SomerUo 
BeUtloiia  Saw  (L.  [18961  P  220  c 
272)  i  21.  providing  that  husband 
and  wife  cannot  contract  to  dissolve 
a  marriage,  it  is  sufficient  to  bring 
the  agreement  within  the  statute  if 
by   collusion  or  connivance  there   is 


a  corrupt  consent  of  one  party  to  the 
commission  of  the  acts  of  the  other 
which  furnish  cause  for  divorce. 
Levlne  v.  Klein.  65  Misc.  498,  120 
NTS  198  (where  the  facts  were  held 
InsuRIclent  to  show  connivance). 

.Tami  on  th«  oonxts  see  supra 
f   885. 

72.  Blank  v.  Nohl.  112  Mo.  159, 
19  SW  66.  20  SW  477.  18  LRA  S60. 
Contra  Bloom  v.  Bloom,  134  NTS 
581. 

73.  Comstock  V.  Adams,  28  Kan. 
518.  33  AmR  191. 

74.  Noice  v.  Brown,  88  N.  3.  !•. 
228.  20  AmR  388  [aff  89  N.  3.  L.  133, 
23  AmR  213]:  In  re  Mathtot_248  Pa. 
375.  90  A  139;  Prevost  v.  Wood,  21 
T.   L.   R.    684. 

78.  Muckenburg  v.  Holler,  29  Ind. 
189.  92  AmD  846;  Speck  v.  Dausman, 
7  Mo.  A.  165. 

[a]  Ssfeiis*  la  g'ood  fsttli. — 
Wnere  a  contract,  the  operation  of 
which  was  conditioned  on  a  divorce 
being  granted,  was  Illegal,  it  was 
immaterial  whether  suit  was  insti- 
tuted and  defended  In  good  faith 
between  the  parties.  Speck  v.  Daus- 
man, 7  Mo.  A.  166. 

78l  Goodwin  v.  Ooodwin,  4  Day 
(Conn.)  343;  Speck  v.  Dausman,  7 
Mo.   A.   166. 

77.  Goodwin  V.  Goodwin.  4  Day 
(Conn.)  843;  Hamilton  v.  Hamilton, 
89  111.  849;  Muckenburg  v.  Holler. 
29  Ind.  189,  92  AmD  346;  <^oss  v. 
Cross,  68  N.  H.  S73. 

78.  Ooodwin  v.  Ooodwin,  4  Day 
(Conn.)  343.  But  see  Irvln  v.  Irvln,- 
169  Pa.  629,  32  A  446,  29  LRA  292 
(where  it  was  held  that  It  was  not 
against  public  policy  for  a  wife  who 
had  been  deserted  by  her  husband 
to  enter  Into  a  written  contract  with 
a  third  person,  for  a  valuable  con- 
sideration, that  in  any  proceedings 
she  might  Institute  against  her  hus- 
band for  divorce,  she  would  not  as- 
sign any  other  reason  therefor  than 
the  desertion  of  her  by  her  husband). 

79.  Whittle  V.  Tompkins,  94  S.  C. 
237,  77  SE  929;  Delbrldge  v.  Beach. 
66  Wash.  416,  119  P  856. 

ao.  Brindley  v.  Brindley.  121  Ala. 
429,  26  S  761;  Donaldson  ▼.  Eaton, 
136  Iowa  660,  114  NW  19,  125  AmSR 
276,  14  LRANS  1168;  Pierce  v.  Cobb, 
161  N.  C.  300,  77  SB  350.  44  LRANS 
379;  Delbrldge  v.  Beach,  66  Wash. 
416,  119  P  856. 

81.  Newman  v.  Freitas,  129  Cal. 
283.  61  P  907,  50  LRA  548;  Donaldson 
v.  Eaton.  136  Iowa  650.  114  NW  19, 
125  AmSR  276,  14  LRANS  1168; 
Bamgrover  v.  Pettlgrew,  128  Iowa 
533,  104  NW  904,  111  AmSR  206.  2 
LRANS  260:  Matter  of  Brackett,  114 
ApP.  Dlv.  257.  99  NTS  802  [aff  189 
nT  T.  B02  mem,  81  NE  1160  mem]; 
Van  Vleck  v.  Van  Vleck.  21  App.  Div. 
631  mem,  47  NTS   472;  Van  Vfeck  v. 


Van  Vleck.  21  App.  Dlv.  272,  47  NTS 
470. 

8a.  McConnell  v.  McConnell.  98 
Ark.  193,  136  SW  931.  S3  LRANS 
1074;  McCurdy  v.  Dillon,  186  Mich. 
678,  98  NW  746;  Jordan  v.  Wester- 
man,  62  Mich.  170,  28  NW  826,  4  Am 
SR  888;  Matter  of  Brackett,  114  App. 
Dlv.  257.  99  NTS  802  [aff  189  N.  Y. 
602  mem,  81  NE  1160  memi  (holding 
*-old  an  agreement  by  a  wife  to  com- 
pensate an  attorney  for  services.  In 
an  action  by  her  against  her  hus- 
band for  a  separation,  by  giving  the 
attorney  a  percentage  of  what  she 
may  receive  for  her  support  and 
maintenance). 

83.  Adams  v.  Adams,  26  Minn.  72: 
Speck  v.  Dausman,  7  Mo.  A.  165; 
Daggett  v.  Daggett,  6  Paige  (N.  Y.) 
509.  28  AmD  442;  Phillips  ▼.  Phil- 
lips,  (R.   I.)    97  A  693,   696. 

"Because  it  is  the  policy  of  our 
law  to  preserve  the  marriage  rela- 
tion, and  not  to  grant  a  divorce 
upon  the  agreement  of  husband  and 
wife,  or  when  it  appears  that  the 
alleged  cause  of  complaint  has  been 
occasioned  by  the  collusion  of  the 
parties,  the  courts  will  not  recognise 
or  enforce  an  agreement  as  to 
alimony,  if  It  appears  that  such 
agreement  is  part  of  a  bargain  for 
facilitating  the  procurement  of  a  di- 
vorce."    PhiTllps  V.  Phillips,  supra. 

84.  Seeley's  App.,  66  Conn.  202.  14 
A  291;  Evans  v.  Evans,  93  B:y.  610.  20 
SW  605.  14  KyL  628. 

88.  Ark. — Pryor  v.  Pryor,  Se  Ark. 
302.  114  SW  700,  129  AmSR  102. 

Conn. — Maisch  v.  Malsch.  87 /Coon. 
377.  87  A  729. 

Ky. — Gibbons  v.  Gibbons.  64  SW 
710,  21  KyL  1214.  . 

Me.— Badger  v.  Hatch,  71  Me.  662; 
Burnett  v.  Paine,  62  Me.  122. 

Md. — Emerson  v.  Emerson,  120  Hd. 
584.   87  A  1033. 

Minn. — Nelson  v.  Vassenden.  116 
Minn.  1,  131  NW  ?»4.  86  LRANS 
1167. 

N.  T. — ^Hammersteln  v.  Eauitable 
Trust  Co.,  166  App.  Dlv.  644,  141 
NTS  1065  [atr  209  N.  T.  429.  103  NB 
7061;  Werner  v.  Werner,  163  App. 
Dlv.  719,  138  NTS  633:  Effray  v. 
Effray,  110  App.  Dlv.  646.  »7  NTS 
2*6,  18  NTAnnCJas  17. 

See  Wilson  v.  PYihnestock.  44  Ind. 
A.  36,  86  NE  1037  (where  an  agree- 
ment was  held  void  as  facilitating  a 
divorce);  Watson  v.  Watson.  37 
Ind.  A.  648,  77  NE  366  (where  the 
court  refused  to  enforce  an  ante- 
nuptial contract  as  to  alimony): 
Schmieding  v.  Doellner.  10  Mo.  A.  373 
(holding  that  an  agreement,  made 
pending  divorce  proceedings,  by  a 
husband  for  his  wife's  support,  if 
absolute  and  in  nowise  dependent  on 
the  result  of  the  divorce  suit,  was 
not  necessarily  void). 


For  latsr  cases,  dsvelopmsats  and  ehasffM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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other  contracts  declarisff  the  terms  on  vhieh  s  di- 
vorce may  be  decreed,  or  merely  affecting  prop- 
erty  rights;*'  and  the  fact  that  the  agreement  is 
entered  into  while  divorce  proceedings  are  pending 
will  not  affect  its  validity,  unless  it  can  be  said  that 
its  piupose  or  effect  was  in  some  way  to  f  aeilitate 
the  granting  of  the  diToroe."*    ; 

[4  407]    (d)    AgtMmenta    for    Separation.      It 
seems  that  according  to  the  early  common  law  of 


England  any  agreement  whose  object  wss  the  sepa- 
ration of  man  and  wife  was  void  as  against  the 
policy  of  the  law,  which  would  not  permit  husband 
and  wife  to  dissolve  in  any  respect  a  contract  which 
is  indissoluble  at  the  will  of  the  parties.^'  Some 
American  cases  still  adhere  to  this  rule  in  all  its 
strictness,*"  but  the  later  English"^  and  Canadian"' 
oases,  as  well  as  the  great  majority  of  the  American 
decisions,"'    distinguish    between    agreements    for 


88.  Snow  T.  Gould.  74  Me.  E40.  43 
AmR  604  (holding  that  such  an 
agreement  does  not  neceasartly  show 
connivance  or  collusion  and  Is  not 
illesal  where  no  fraud  is  Intended 
to  De  practiced  on  the  court  and  no 
facts  are  suppressed). 

87.  Cat. — Stoff  V.  Eirken,  26  Cal. 
A.  S28,  144  P  312. 

111. — Spaldlns  v.  White.  184  111.  A. 
217. 

Iowa. — NIeakirk  v.  Nleuklrk,  24 
Iowa  3S7.  El  NW  10. 

Kebr. — Amspoker  v.  Amspoker,  it 
Nebr.   122.  15E  NW  «02. 

R.  r. — PhlUlpa  ▼.  Phillips,  97  A  S12. 

S.  JX — Bureess  v.  BurKess,  17  S.  D. 
44,    95  NW   279.       ^ 

(a]  XUaatntloai. — (1)  A  contract 
settling  disputed  property  rights  be- 
tween spouses,  both  of  whom  were 
seeking  a  divorce,  made  after  the  evi- 
dence was  In  and  with  the  advice  of 
counset  ta  not  void  for  fraud,  or  as 
an  agreement  to  wlthdiiaw  or  abandon 
a  defense  to  a  suit  for  divorce,  where 
it  wa^  also  agreed  that  the  case 
should  be  submitted  to  the  court  on 
the  evidence,  although  the  negotia- 
tions were  made  on  the  theory  that 
the  divorce  would  be  granted  to  the 
husband.  Stoff  v.  Brken,  25  Cal.  A. 
628,  144  P  312.  (2)  Where  a  husband 
and  wife  are  permanently  separated 
and  the  wife  has  legal  grounds  for 
a  divorce,  they  may  agree  on  a 
settlement  of  their  property  rights 
and  provide  by  contract  for  the 
support  and  maintenance  of  the  wife, 
and  such  agreement  if  its  provisions 
are  fair  and  reasonable,  is  not  against 
public  policy  as  facilitating  a  divorce. 
Atnspoker  v.  Amspoker,  99  Nebr.  128, 
IBS  NW  602. 

88;  Ward  V.  Ooodrieh,  84  Cole. 
369,  82  P  701,  114  AmSR  167,  8 
L.RANS    801. 

[a]  ntostxatloa^— A  contract  be- 
tween husband  and  wife,  made  pend- 
ing a  suit  for  divorce,  which  stipu- 
lates that  the  husband  shall  pay  a 
certain  sum  per  week  for  the  sup- 
port of  his  child  in  the  custody  of 
the  wife,  and  which  provides  that 
the  agreement  shall  not  "abridge, 
modify  or  suspend  any  rights  which 
the  parties  may  have^to  a  divorce," 
or  affect  the  proceedings  In  court, 
is  not  void,  as  against  public  policy. 
Ward  V.  Qoodrlch.  84  Colo.  869,  82  P 
701,  114  AmSB  167,  2  L.RAN8  201. 

89.  See  Beard  v.  Webb,  2  B.  A  P. 
98,  126  Reprint  1176  (per  Lord 
Eldon);  Hunt  v.  Hunt,  4  De  Q.  P. 
A  J.  221,  65  EngCh  171,  45  Reprint 
1168  (where  the  history  of  the  law  Is 
considered):  Rodney  v.  C!hambers,  2 
East  283,  l62  Reprint  377;  Mortimer 
V.  Mortimer,  2  Hag.  Cons.  310  (per 
Sir  William  Scott);  Cocksedge.  v. 
Cocksedge,  6  Hare  897,  26  EngCh  397, 
67  Reprint  966,  14  Sim.  244,  37  EngCh 
244,  60  Reprint  851;  Worral  v.  Jacob, 
3  Mertv.  256,  38  Reprint  98:  St. 
John  V.  St.  John,  11  Ves.  Jr.  526,  82 
Reprint  1192;  L«gard  v.  Johnson,  3 
Ves.  Jr.  852,  80  Reprint  1049  (per 
Lrf)rd  Loughborough):  Swltxer  v.. 
Switaer,  10  OntWR  406. 

(al  XlMinloal.— (1)  in  the  ec- 
clesiastical courts,  which,  in  Eng- 
land, had  sole  jurisdiction  of  causes 
concerning  marriage  and  the  marital 
status,  up  to  the  time  of  their  abo- 
lition, it  was  always  the  rule  that 
separation  agreements  were  void. 
Barlee  r.  Barlee,  1  Add.  Bccl.  301; 
Mortimer  v.  Mortimer,  2  Hagg.  Cona 
810;  Nash  v.  Nash,  1  Hagg.  Cons. 
140;  Smith  T.  SmlUi,  2  Hagg.  BccL 
Suppl.  44  note  a;  Westmeath  v.  West- 
meatb.  t  Hagg.  Bod.  Sappl.  1.  (2> 
ri3  C.  J.— 30] 


The  courts  of  equity  took  the  same 
view  of  such  agreements.  Wilkes  v. 
Wilkes,  Dick.  791,  21  Reprint  478; 
St.  John  V.  St.  John,  11  Ves.  Jr. 
526,  32  Reprint  1192.  And  see  Foote 
v.  Nlckerson,  70  N.  H.  496.  48  A 
1088,  54  LRA  554  (where  the  Bng- 
llsh  cases  on  the  subject  are  ex- 
haustively reviewed). 

Talldttj  of  separation  BgrsaiBMBta 
ffeaecallT  see  Husband  and  Wife  (21 
Cyc  1692J. 

90l  Bowers  v.  Hutchinson,  67  Ark. 
16.  53  SW  899:  HiU  v.  Hill,  74  N.  H. 
288,  67  A  406,  124  AmSR  966,  12 
URAINS  84«;  Foote  v.  Nlckerson,  70 
N.  H.  4»6,  497,  48  A  1088,  54  LiRA 
564  (where  the  court,  after  an  ex- 
haustive review  of  the  history  of  tfae 
subject  and  of  the  decided  cases  In 
both  England  and  the  United  States. 
said:  "It  may  fairly  be  said  that  the 
question  is  not  settled  by  the  deci- 
sions in  this  state.  It  has  been 
touched  upon  incidentally,  but  in  no 
case  has  It  been  directly  involved. 
It  therefore  becomes  necessary  to 
examine  the  law  on  the  subject  else- 
where. Turning  to  other  Jurisdic- 
tions it  will  be  found  that  the  ques- 
tion has  been  the  subject  of  much 
litigation,  and  with  varied  results. 
Not  only  do  the  cases  in  one  statfe 
conflict  with  those  in  other  states, 
but  in  the  same  Jurisdiction  the 
views  of  one  generation  have  often 
been  held  to  be  erroneous  in  later 
times.  There  Is  disagreement  not 
only  as  to  what  the.  law  Is,  and  what 
the  policy  on  this  subject  should  be, 
but  also  as  to  the  history  of  the  law 
and  how  it  was  held  to  be  in  former 
times"). 

•1.  McGregor  v.  McGregor,  20  Q. 
B.   D.   629:   Pearon   v.   Aylesford,    14 

§.  B.  D.  792;  Besant  v.  Wood,  12  (%. 
.  80B;  Ruffles  v.  Alston,  L.  R.  19  Eq. 
539;  Glbbs  v.  Harding,  L.  R.  8  Eq. 
490;  Charlesworth  v.  Holt,  L.  R.  9 
Exch.  38;  Marshall  v.  Marshall,  ( 
P.  D.  19;  Wilson  v.  Mushett,  8  B.  * 
Ad.  743,  23  ECL  326,  110  Reprint  271; 
Hlndley  v.  Westmeath,  6  B.  &  C.  200, 
13  ECL  102,  168  Reprint  427;  Jee  v. 
Thurlow,  2  B.  &  C.  647,  9  ECL  241, 
107  Reprint  487;  Sanders  v.  Rodway, 
16  Beav.  207,  51  Reprint  757;  West- 
meath V.  Salisbury,  5  BUgh  N.  S. 
339,  5  Reprint  349;  Compton  v.  Ctol- 
Unson.  2  Bro.  C.  C.  877,  29  Reprint 
209;  Hunt  v.  Hunt,  4  De  O.  P.  A  J. 
221,  65  BngCh  171,  45  Reprint  1168; 
Cartwrlght  v.  Cartwrlght,  3  De  O.  M. 
&  G.  992,  62  EngCh  762,  43  Rcorint 
3®5,  6  BIRC  868;  Westmeath  v.  West- 
meath. 1  Dow.  &  C.  519,  6  Reprint 
619;  Rodney  v.  (3hambers,  2  East 
283.  102  Reprint  877;  Randle  v. 
Gould,  8  E.  &  B.  457,  92  ECL.  457, 
120  Reprint  170;  Webster  v.  Webster, 
23  E!ng.  Ii.  &  Bq.  216;  Wilson  v.  Wil- 
son, 1  H.  L.  Cas.  538.  9  Reprint  870; 

H V.  W .  8  Kay  «t  J.  882,  69 

Reprint  1167;  Worral!  v.  Jacob,  8 
Meriv.   266.   86  Reprint  98. 

[a]  A  tmst  for  a  wife  so  long  as 
she  shall  continue  the  cohabiting 
wife  of  her  husband,  with  a  gift  over 
to  the  husband.  Is  a  limitation  and 
not  a  gift  defeasible  on  the  perform- 
ance or  nonperformance  of  a  condi- 
tion. Such  a  trust  is  not  void  as 
being  against  public  policy  on  the 
ground  that  it  contemplates  a  future 
separation.  In  re  Johnstone,  [1904] 
1  Ch.  470. 

92.  Nelson  v.  Nelson.  14  B.  C  406; 
Ditclh  V.  Ditch.  21  Man.  507. 

93.  ,U.  S.— Walker  v.  Beal,  9  Wall. 
748.  19  L.  ed.  814  fmod  29  F.  Cas.  No. 
17,066.   3   CUfT.   16«1. 

Cal.— In  re  Yoell,  164  Cal.  640,  18» 


P  999;  Joyce  v.  McAvoy,  31  Cal.  273, 

89  AmD  172;  Wells  v.  Stout,  9  Cal.  479. 
Conn. — Boland    v.   O'Neil,    7Z   Conn. 

217,  44  A  15;  Demlng  v.  Williams,  / 
26  Conn.  226,  68  AmD  886;  Nichols 
v.  Palmer,  5  Day  47.  See  Allen  v. 
Allen,  73  Conn.  64,  46  A  242,  84 
AmSR  136,  49  L.RA  142  (holding  that 
the  marriage  relation  can  be  dis- 
solved only  with  the  assent  of  the 
state). 

6a. — ^Melton  v.  Hubbard,  135  Qa 
128,  68  SE  1101;  Chapman  v.  Gray,  8 
Ga.  841. 

111. — Longhl  V.  Longhi,  193  111.  A. 
21;  Boyd  V.  Boyd,  188  III,  A.  186; 
Patterson  v.  Patterson,  •  111  HI.  A. 
342 

liid.— Hllbish  V.  HatUe,  146  Ind. 
49,  44  NB  20,  33  LRA  788;  Stokes  y. 
Anderson,  118  Ind.  623,  21  NB  831. 
4  LJiA  313;  Dutton  v.  Dutton,  80 
Ind.  452;  Reed  v.  Beaxley,  1  BUtckf. 
97;  Watson  v.  Watson,  37  Ind.  A. 
648,  77  NE  855:  Scherer  v.  Scherer, 
23  Ind.  A.  884,  65  NB  4«4,  77  AmSR 
437. 

Iowa — Tallmon  v.  Tallmon,  166 
Iowa  870,  147  NW  746;  McKee  v. 
Reynolds,  26  Iowa  578;  Robertson 
V.  Robertson,  25  Iowa  350. 

Kan. — ^Klng  v.  Mollohan,  61  Kan. 
683,    60   P   731. 

Ky. — Loud  V.  Loud,  4  Bush  468; 
(}alnes  v.  Poor,  8  Mete.  608,  79  AmD 
559.  But  see  McCrocklin  .  v.  Mc- 
Crocklin,  2  B.  Mon,  370  (holding  that 
an  agreement  for  a  voluntary  sepa- 
ration would  not  be  enforced):  Simp- 
son V.  Simpson,  4  Dana  140  (holding 
that  a  contract  must  be  made 
through  the  Intervention  of  trus- 
tees). 

Me. — Carey  v.  Mackey,  82  Me.  516, 
20  A  84,  17  AmSR  600,  9  LRA  118. 
Compare  Greenwood  v.  Greenwood. 
113  Me.  226,  93  A  860  (holding  that 
an  agreement  is  invalid  unless  the 
separation  actually  takes  place  as 
contemplated ) . 

CMd. — ^McCubbin  v.  Patterson,  16 
Md.  179;  Brown  v.  Brown,  6  Gill  249; 
Helms  V.  Prandscus,  8  Bland  S44, 
20  AmD  402. 

Mass. — Terkelsen  v.  Paterson.  216 
Mass.  581,  536,  104  NE  851  [dt  Cycl; 
Bailey  v.  Dillon,  186  Mass.  244,  71 
NB  638.  66  LRA  427;  Grime  v.  Bor- 
den, 166  Mass.  198,  44  NE  216;  Pox 
V.  Davis,  113  Mass.  265,  18  AmR 
476. 

Mich.— Nichols  V.  Nichola  169 
Mich.  640.  186  NW  826;  Randall  T. 
Randall.    37   Mich.    568. 

Minn.— Appleby  v.  Appleby,  100 
Minn.  408.  Ill  NW  306.  117  AmSR 
709,  10  LRANS  690.  10  AnnCas  563; 
Adams  V.  Adams,  26  Mtnn.  72. 

Mo. — Speiser  v,  Speiser,  188  Mo.  A. 
328.  175  SW  122;  Banner  v.  Sanner, 
184  Mo.  A.  896.  400,  171  SW  t  felt 
Cyc];  Schmieding  v.  Doellner,  10  Mo. 
A.   373. 

Mont. — Stebbins  v.  Morris,  19  Mont. 
115.   47   P   842. 

Nebr. — Bnin  v.  Brun,  64  Nebr.  782. 

90  NW  880.  See  Hlett  v.  Hlett.  74 
Nebr.  96,  103  NW  1051  (holding  that 
an  agreement  would  be  closely 
scrutinized). 

N.  Y. — Duryea  v.  Bliven,  122  N.  T. 
567,  26  NE  908:  Clark  v.  Fosdick,  118 
N.  T.   7,   22   NB  1111.  16  AmSR  788. 

6  LRA  132;  Galttsha  v.  (Salusha,  116 
N.  T.  635.  22  NB  1114,  16  AmSR 
463,  6  LRA  487;  Talllnger  v.  Mande- 
viUe,  113  N.  T.  427.  21  NE  126;  Pettit 
V.  Pettit,  107  N.  T.  677.  14  NE  500; 
Carpenter  v.   Osborn,   102   N.   Y.    652, 

7  NB  828;  Griffin  v.  Banka  87  N,  Y. 
621;  Levy  v.  Levy,  149  App.  Dlv. 
561,  183  NYS  1084;  Boyd  v.  Boyd.  130 
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future  and  agreements  for  immediate  Bepttration, 
holding  that  agreements  for  separation  otf  husband 
and  ynfe  are  valid  if  made  in  prospect  of  an  im- 
mediate separation,  but  illegal  if  they  provide  for 
a  possible  separation  in  the  future;  and  it  is  imma- 
terial whether  they  are  made  before  or  after  mar- 
riage. 

Agreements  for  the  separate  maintenance  of  the 
'Wife  are  universally  held  valid  in  the  United 
States,"  although  it  would  seem  in  all  cases  they 
must  make  p.  suitable  and  equitable  provision.*" 

Appointment   of  tmstee.    Some   of  the   earlier 


eases,  both  English  and  American,  recognized  the 
separation  agreement  as  valid  only  when  a  tmstee 
was  appointed  by  the  agreement,  so  that  it  eonld  be 
enforced  by  or  against  a  third  person  acting  in  be- 
half of  the  wife;**  but  this  distinction  has  now 
Uttle  weight."' 

[$  408]  (e)  Agreements  to  Besome  Marital  Be- 
lations.  An  agreement  which  has  for  its  object  the 
restoration  of  marital  relations  after  a  separation 
'has  taken  place  will  be  upheld.**  So  an  agreement 
that,  if  a  wife  will  dismiss  her  suit  against  the  hus- 
band for  divorce  and  return  and  live  with  him  as 


App.  Dlv.  161.  114  NTS  861;  McCor- 
mack  V.  McCormack,  127  App.  Div. 
406,  111  NTS  66J;  Sunderlln  v.  Sun- 
derlin.  128  App.  Div.  421.  107  NTS 
•79;  Maney  v.  Haney,  119  App.  Dlv. 
766.  104  NTS  641;  Liawaon  v.  Liiwaon, 
66  App.  Div.  636.  67  NTS  356;  Huffheti 
▼.  Cuming.  86  App.  Dlv.  302.  56  NTS 
266  [rev  on  other  (Tounds  165  N.  T. 
91,  58  NB  794];  Magree  v.  Magee,  67 
Barb.  487;  Wallace  v.  Baasett.  41 
Barb.  92;  Calktns  v.  Liong.  22  Barb. 
97;  Licht  v.  Licht.  8S  Misc.  107.  160 
NTS  648:  Matter  of  Kopf,  73  Misc. 
198,  132  NTS  719;  Edlc  v.  Horn,  42 
Misc.  26,'  86  NTS  636.  14  NTAnnCas 
242;  Chamberlain  v.  Cumlni;,  37  Misc. 
816,  76  NTS  896;  Polllon  v,  PoUlon. 
29  Misc.  666,  61  NTS  582  [aff  49 
App.  Div.  341.  63  NTS  8011;  Kauf- 
man v.  Kaufman.  142  NTS  1048; 
Dupre  V.  Rein,  66  HowPr  228' Floren- 
tine V.  Wilson,  Lalor  303;  Beach  v. 
Beach.  2  Hill  260,  38  AmD  684: 
Merceln  v.  Peo.,  26  Wend.  64,  36 
AmD  668. 

N.  C— Archbell  v.  Archl>«U.  168  N. 
C.  408,  74  SB  827,  AnnCasl918D  261; 
B311ett  v.  Ellett,  167  N.  C.  161,  72 
SB  861,  39  LRANS  1135,  AnnCas 
1913B  1216;  Barnes  v.  Barnes,  104 
N.  C.  613.  10  SB  804;  Sparks  T. 
Sparks,  94  N.  C.  627.  Contra  Collins 
V.  Collins.  62  N.  C.  163,  93  AmD 
606.  . 

Oh.— Bettle  V.  Wilson,  14  Oh.  26T. 
But  see  Mansfield  v.  Mansfield, 
Wrisrht   284. 

Okl.— Howell  V.  Howell,  42  Okl. 
286.   141    P   412. 

Or. — Jenkins  v.  Hall.  26  Or.  79,  37 
P  62;   Phillips  V.   Thorp,   10  Or.   494. 

Pa. — In  re  Slngrer,  233  Pa.  65,  81 
A  898,  AnnCasl913A  1326;  In  re 
Kaiaer,  199  Pa.  269,  49  A  79,  86  Am 
SR  786  [rev  14  Pa.  Super.  1651; 
Scott's  Bst.,  147  Pa.  102.  23  A  214; 
Com.  V.  Richards.  131  Pa.  209.  18  A 
1007;  Speldel's  App.,  107  Pa.  18; 
Hl.tner'8  App.,  64  Pa.  110;  DllllnKer's 
App.,  36  Pa.  367;  Agnew's  App.,  9 
Pa.  Gas.  307,  12  A  160;  Shlmp  v. 
Gray,  41  Pa.  Super.  642:  Adams  v. 
Adams,  32  Pa.  Super.  368;  Roden- 
baugh  v.  RodenbauKh,  17  Pa.  Super. 
819;  In  re  Franks'  Est.,  8  Pa.  Dlst 
86,  22  Pa.  Co.  261;  Bowrrs  v.  Clark, 
1  Phlla.  661.  See  Com.  v.  Hender- 
•chedt,  1  Kulp  42.  But  see  McKen- 
nan  v.  Phillips,  6  Whart.  571,  37  AmD 
438  (holding  that  equity  would  not 
enforce  the  agreement). 

S.  C. — Bratton  v.  Massey,  16  S.  C. 
277. 

Tenn. — Goodrich  v.  Bryant,  6  Sneed 
826. 

Tex. — Rains  v.  Wheeler,  76  Tex. 
390.  13  SW  324;  Walker  v.  String- 
fellow,  30  Tex.  670;  Levy  v.  Gold- 
soil,  62  Tex.  Civ.  A.  257,  131  SW 
420;  Caftey  v.  Caffey,  12  Tex.  Civ. 
A.    616,    36    SW    738. 

Utah. — ^Palmer  v.  Palmer,  26  Utah 
31,  72  P  8,  99  AmSR  820,  61  LRA 
641. 

Vt. — Sawyer  v.  Churchill,  77  Vt. 
273,  59  A  1014,  107  AmSR  762.  See 
Canning  v.  Canning,  87  Vt.  492,  89 
A  1088,  AnnCasl916C  344  (which 
questions,  but  does  not  determine, 
the  validity  of  a  separation  agree- 
ment In  so  far  as  It  stipulates 
against  cohabitation). 

Va. — Moreland  v.  Moreland,  108 
Va.  93,  60  SE  780.  See  Harshberger 
V.  Alger.  31  Oratt.  (72  Va.)  52  (where 


the  rule  is  stated  but  the  question 
Is  not  decided). 

Wis. — Anderson  v.  Anderson,  122 
Wis.  480,  100  NW  829;  Baum  v. 
Baum,  109  Wis.  47,  86  NW  132.  83 
AmSR  864.  68  I.RA  660:  Rolette  v. 
Rolette,  1  Plnn.  370,  40  AmD  782. 

"An  agreement  for  a  separation 
which  Is  to  take  place  In  the  future 
is  void  as  against  public  policy.  So, 
too,  after  such  an  agreement  is 
entered  Into,  Its  terms  must  be  im- 
mediately complied  with  on  peril  of 
nullity.  And  at  the  time  of  the 
making  of  such  an  agreement  the 
relations  between  the  nusband  and 
wife  must  be  of  such  a  character  as 
to  render  the  separation  a  matter  of 
reasonable  necessity  for  the  health 
or  happiness  of  the  one  or  the 
other.  There  must  be  a  moving 
cause  for  it  In  addition  to  the  mere 
mutual  volition  of  the  parties.  If 
It  Is  the  outcome  of  mutual  caprice 
only,  or  a  reckless  disregard  of  the 
obligation  of  the  marrlEige  tie,  then 
the  courts  will  not  enforce  It." 
Stebblns  v.  Morris,  19  Mont.  116,  120, 

47  P   642. 

[a]  Oronad  fox  OlatlaetiinLr— "The 
distinction  rests  on  the  following 
ground:  An  agreement  for  an  im- 
mediate separation  is  made  to  meet 
a  state  of  things  which,  however  un- 
desirable In  itself,  has  In  fact  be- 
come inevitable.  '  Still  that  state  of 
things  Is  abnormal  and  not  to  be 
contemplated  beforehand.  'It  Is  for- 
bidden to  provide  for  the  possible 
dissolution  of  the  marriage  contract, 
which  the  policy  of  the  law  Is  to 
preserve  Intact  and  inviolate.'  Or  in 
other  words,  to  allow  validity  to 
provisions  for  a  future  sei>aration 
would  be  to  allow  the  parties  in 
effect  to  make  the  contract  of  mar- 
riage determinable  on  conditions 
nxed     beforehand     by     themselves." 

Pollock   Contr.   p    269    [clt   H v. 

W ,  S  Kay  &  3.   382.   69  Reprint 

11671. 

[b]  Applloatloaa  of  ml*,— (1)  An 
agreement  between  husband  and  wife 
when  they  are  living  apart,  whereby 
the  husband  agrees  to  pay  a  certain 
sum  monthly  In  consideration  that 
the  wife  shall  withdraw  proceedings 
Instituted  against  him  for  nonsup- 
port,  is  not  contrary  to  public  policy. 
Snyder  v.  Snyder,  67  Pa.  Super.  676. 
(2)  Agreements  after  separation  re- 
lating to  '  property  rights  of  parties 
are  valid.  Moreland  v.  Moreland,  108 
Va.  93.   60  SB  730. 

94.  U.  S. — Walker  v.  Beat,  9  WalL 
743.  19  L.  ed.  814. 

Ark. — Bowers  v.  Hutchinson,  67 
Ark.  15,  53  SW  399. 

Ga. — McLaren  v.  Bradford,  62  Oa. 
648;   Chapman    v.   Gray,   8   Ga.   841. 

111.— Luttrell  V.  Boggs,  168  111.  861, 

48  NB  171;  Phillips  v.  Meyers,  82  111. 
67,    25   AmR   296. 

Ind. — Dutton  v.  Dutton,  30  Ind. 
452. 

Iowa. — Robertson  v.  Robertson,  26 
Iowa  360. 

Ky. — Gaines  v.  Poor,  3  Mete.  608, 
79  AmD  669. 

Me. — Carey  v.  Mackey,  82  Me.  616, 
20   A   84,    17   Am^R   600,    9   LRA   113. 

Md. — Helms  v.  Franclscua,  3  Bland 
644,  20  AmD  402. 

Mass. — Fox  V.  Davis,  113  Mass. 
265,  18  AmR  476;  Holbrook  v.  Corn- 
stock,  16  Gray  109;  Pago  v.  Trufant, 


2  Mass.  169,   t  AmD  41. 

Mich. — Randall  v.  Randall.  ST  Mich. 
563. 

Minn.— Roll  v.  Roll,  61  Minn.  363. 

63  NW  716. 

Mo. — Banner  v.  Bamier,  1S4  Mo. 
A.   396.    171   SW  2. 

N.  J. — Bmery  v.  Neighbour.  7  N. 
J.  L.  142.  11  AmD  641;  Buttlar  v. 
ButUar,  67  N.  J.  Eq.  646,  42  A  766. 
73  AmSR  648;  Asplnwall  v.  Aspln- 
wall,   49   N.  J.   Bq.   301,   24   A  976. 

N.  T. — Reardon  v.  Woemer.  Ill 
App.   Dlv.   259,  97   NTS  747. 

Oh.— Oarver  v.  Miller,  1«  Oh.  St 
627. 

Or. — ^Henderson  v.  Henderson,  37 
Or.  141,  60  P  tlT.  61  P  186.  82  AmSR 
741,   48  LRA  766. 

Pa. — ^Hutton  v.  Hutton.  S  Pa.  100. 

S.  C. — Buckner  v.  Ruth,  47  S.  C  L. 
167. 

Tenn. — Goodrich  v.  Bryant.  6  Sneed 
836. 

Vt. — Squires  v.  Squires,  68  Vt  208. 
38  AmR  668. 

•S.  Hungerford  T.  Hungarford. 
161  N.  T.  660,  66  NB  117;  PotUon  v. 
PoUlon,  49  App.  Dlv.  341.  63  NTS 
801;  Whitney  v.  Whitney,  4  App. 
Div.  597.  86  NTS  891,  39  NTS  1186; 
Friedman  v.  Blerman.  4S  Hun  (N.  T.) 
387:  Dower  v.  Dower,  84  HIac  669. 
78  NTS  1080. 

•6.  Iowa. — Ooddard  v.  Beebe,  4 
Greene  126. 

Ky. — Simipson  v.  Simpson.  4  Dana 
140.  See  Hendricka  v.  Hendricks,  4 
KyL   724. 

Miss. — Stephenson  v.  Osborne,  41 
Miss.  119.  90  AmD  868;  Carter  v. 
Carter,  22  Miss.  69. 

Mo. — Oarbut  v.  Bowling,  81  Vo. 
214. 

N.  T. — Clark  v.  Fosdick.  13  Daly 
600  faff  118  N.  T.  7,  22  NB  1111.  16 
AmSR  733.  6  LRA  132];  Dupre  v. 
Rein,  7  AbbNCas  266;  Allen  v.  Affleck. 

64  HowPr  880;  Merceln  v.  Peo..  25 
Wend.  64,  36  AmD  663;  Rogers  v. 
Rogers,  4  Paige  616,  37  AmD  84; 
Caeson  v.  Murray,  3  Paige  483. 

Oh. — ^Beetle  ^  ▼.  Wilaon.  14  Oh. 
267. 

•T.  U.  8.— Daniels  v.  Benedict  97 
Fed.    867,    38    CCA   693. 

Ind. — Dutton  V.  Dutton,  SO  Ind. 
462. 

Mich.— Randall  t.  Randall.  87 
Mich.    663. 

Oh.— Garver  v.  Miller,  16  Oh.  St 
627;  Thomas  v.  Brown,  10  Oh.  St 
247. 

Pa. — ^Hutton  v.   Hutton,   3    Pa.  100. 

Bng. — McGregor  v.  McGregor,  20 
Q.  B.  D.  629;  Hunt  ▼.  Hunt  4  De  O. 
F.  &  J.  221,  66  BngCh  171,  46  Re- 
print 1168:  Wilson  v.  Wilson.  1  H.  L. 
Cas.  638,  9  Reprint  870. 

ee.  Nebr.— Mack  v.  Mack,  87  Nebr. 
819.   128  NW  627.   31  LRANS  441. 

N.  J. — Barbour  v.  Barbour.  49  N. 
jr.  £q.  429,  24  A  227  [rev  on  other 
grounds  61  N.  J.  Bq.  267,  SB  A  148). 

N.  Y. — Sommer  v.  Sommer.  87  App. 
Div.  434,  84  NTS  444;  Smith  V.  Smith. 
36  Hun  378. 

Okl.— Howell  V.  Howell.  42  OkL 
286,   141  P  412. 

Pa. — Burkholder*s  App.,  106  Pa.  31. 

Wis. — ^Kiepert  v.  Nugent  163  Wis. 
127.  140  NW  1123. 

Bng. — Harrison  v.  Harrison,  (1910) 
1   K.   B.    86. 

But  see  Miller  v.  Miller,  78  Iowa 
177,  36  NW  464.  42  NW  641,  16  AmSR 
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his  wife,  he  will  convey  to  her  a  eertain  part  of 
his  property  is  not  ill^aL"  And  it  has  been  held 
that,  where  a  wife  living  separate  from  her  husband 
refuses  to  return  to  him  exc^t  on  the  payment  of  a 
eertain  sum,  a  bond  given  by  the  husband  for  such 
sum  is  not  void  as  against  public  policy.*  So  an 
agreement  by  a  husband  to  support  his  wife  is  not 
against  public  iK>licy.' 


431  (holding  that  a  contract  between 
husband  and  wife,  whereby  It  waa 
agreed  to  drop  all  matters  oi  dispute, 
to  refrain  from  scolding,  faultiSnd- 
ing.  and  anger,  and  live  together  as 
husband  and  wife;  th^t  the  wife 
should  keep  her  home  In  a  comfort- 
able condition;  and  that  the  husband 
should  provide  all  the  necessary  ex- 
penses of  the  family  and  pay  the 
'Wife  In  addition  a  certain  sum  per 
month      was      contrary       to      public 

Sollcy);  Barbee  t.  Armstead.  32 
r.  C.  610,  Bl  AmD  404  (holding 
that,  where  a  wife  left  her  hus- 
band under  the  enticement  of  her 
mother  and  lived  In  the  house  of 
another  who  stipulated  with  '  her 
husband  that  he  should  retain  his 
wife  and  child  and  support  them  the 
contract  was  against  public  policy). 

Contra  McKay  v.  McKay,  (Tex. 
Civ.    A.)    189    SW   B20. 

la]  niBStratldMj— (1)  To  forbear 
bringing  a  well-founded  suit  for 
divorce  is  a  sufficient  and  legal  con- 
sideration for  a  covenant.  Poison  v. 
Stttwart.  167  Mass.  211.  46  NE  737, 
67  AmSR  452,  16  LBA  771.  (2)  A 
contract  for  the  resumption  of  the 
marriage  relation,  providing  that  if 
the  husband  shall  desert  the  wife  or 
fail  to  support  her,  she  shall  im- 
mediately become  vested  with  her 
dower  interest  in  his  realty  is  not 
against  public  policy,  but  in  harmony 
with  It.  Somroer  v.  Sommer,  87  App. 
Dlv.  484,  84  NTS  444.  (3)  A  contract 
between  a  man  and  his  step-mother 
who  is  living  apart  from  his  father 
for  cause  sumcient  to  entitle  her  to 
a  divorce  that,  if  she  will  return  to 
and  care  for  her  husband  during  his 
life  the  stepson  will  support  her  so 
long  as  she  shall  live.  Is  not  against 
public  policy.  Macic  v.  Mack,  87 
Xebr.  819,  128  NW  627,  31  LRANS 
441.  (4)  Where  a  bond  was  given 
to  the  father  of  a  female,  reciting 
that  she  had  borne  an  Illegitimate 
child  to  the  obligor,  who  consented 
to  marry  her,  and  binding  the  obligor 
to  treat  her  as  a  loving  and  af- 
fectionate husband  ought,  and  not  to 
maltreat,  abuse,  or  desert  her,  it  was 
held  that  it  was  not  void  as  against 
public  policy.  Wyant  v.  Lesher,  22 
Pa.  288.  (5)  A  contract  made  by  a 
father,  in  consideration  of  plaintiff 
marrying  his  son  who  had  wronged 
plaintiff,  to  provide  a  home  and  to 
support  plaintiff  and  her  child  in 
case  bis  son  failed  so  to  do,  is  not 
void  aa  against  public  policy.  Wright 
v.  Wright.  114  Iowa  748,  87  NW  709, 
6S   LRA  261. 

M.  Woodruff  V.  Woodruff.  121  Ky. 
784,  90  SW  266.  28  KyL  767,  91  SW 
266,  28  KyLi  1082;  Duffy  v.  White, 
116  Uich.  264,  73  NW  363;  Adams 
V.  Adams,  91  N.  T.  381,  884,  43  AmR 
676.  Contra  Merrill  v.  Peaslee,  146 
Mass.  460.  16  NE  271,  4  AmSR  334 
(where  such  an  agreement  was  held 
by  a  divided  court  to  be  illeeal, 
Holmes,  J„  filing  a  strong  dissenting 
opinion). 

"Agreements  to  separate  have  been 
regarded  as  against  public  policy, 
but  It  would  DO  strangely  incon- 
sistent if  the  same  policy  should 
condemn  agreements  to  restore  mari- 
tal relations,  after  a  temporary 
separation  had'  taken  place.  While 
the  law  favors  the  settlement  of 
controversies  between  all  other  per- 
sons, It  would  be  a  curious  policy 
which  should  forbid  -husband  and 
wife  to  oompromise  their  differences, 
or  preclude  either  from  forgiving  a 
wrong  committed  by  the  other." 
Adams  V.  Adams,  supra. 

1.  Kennedy  v.  Howell,  20  Conn. 
349;  Terkelsen  v.  Paterson,  216  Mass. 


631,  104  NB  381.  Contra  Copeland  v. 
Boas.  9  Baxt.  (Tenn.)  223(  40  AmR 
89 

k.  0'C!onnelI  v.  Noonan,  1  App.  (D. 
C.)  332;  Barnes  v.  Barnes,  104  N.  C. 
613,  10  SE  304:  Reamy  v.  Bayley, 
7  Pa.  Cas.  239,  ll  A  438. 

3.  Ooav«7ajioaa  hj  iateadsd  hus- 
band   see    Husband    and    Wife     [21 


Cyc  1166}. 


wife  see 


OoavnaiMM  1>y  Intiided  wU< 

Husband  and  Wife  121  Cyc  1162. 

4,  Btatatorr  iahlMtloBs  of  tmsts 
aaA  moaovollea  see  Monopolies  [27 
Cyc  8881. 

OoBspuaoy  la  xsatzala*  of  trad* 
•ee  Conspiracy  f  176. 

•.  U.  S. — Orej^n  Steam  Nav.  Co. 
V.  Windsor,  20  Wall.  64.  22  L.  ed. 
816;  U.  S.  V.  Trans-Misaouri  Freight 
Assoc,  68  Fed.  68,  7  CCA  15  [rev  on 
other  grounds  166  U.  S.  290,  17  SCt 
140,    41   L,.   ed.   1007]. 

Ala. — American  XJaundry  Co.  v.  E. 
&  W.  Dry-Cleanlng  Co.,  74  S  68; 
Pearson  v.  Duncan,   73  S  406. 

Cal. — More  v.  Bonnet,  40  Cal.  261, 
6  AmR  621:  Wright  v.  Ryder.  26  <3aL 
342.  95  Amb  186. 

Pla. — Stewart  v.  Steams,  etc.,  Lum- 
ber Co.,  66  Fla.  670,  48  B  1».  24 
UtANS   649.  _      ^  ,.  ^ 

Oa. — Ctoodman  v.  Henderson,  68  Oa. 
667;   Holmes   v.   Martin,    10   (Sa.   503. 

111. — Tarr  v,  Stearman,  18B  III.  A. 
45   [aff  264  111.  110.   105   NB  967).     _ 

Ind. — ^Wiley  v.  Baumgardner,  97 
Ind.  66.  49  AmR  427;  Beard  v.  Den- 
nis, 6  Ind.  200,  63  AmD, 380. 

Iowa. — Ludowese  v.  Farmers'  Mut. 
Co-op.  Co.,  164  Iowa  197,  146  NW 
476. 

Ky. — Gay  v.  Brent,  66  Kt.  888,  179 
SW  1061;  Sutton  v.  Head,  86  Ky.  158, 
6  SW  410,  9  KyL  410,  9  AmSR 
274. 

Md. — Jones  Cold  Store  Door  Co.  v. 
Jones,  108  Md.  439,  70  A  88,  129 
AmSR  446;  Warfleld  v.  Booth,  33  Md. 
62;  Ouerand  v.  Dandelet,  32  Md.  661, 
3  AnlR  164;  Davis  v.  Barney,  2  Gill 

6  J    382 
Mass.— Bishop     V.      Pulmer,       146 

Mass.  469.  16  NE  299,  4  AmSR  339; 
Alger  V.  Thacber,  19  Pick.  61,  81 
AmD  119. 

Mo. — PelU  V.  Eichele,  62  Mo.  171; 
Long  V.  Towl,  42  Mo.  645,  97  AmD 
366. 

N.  J. — MandevlUe  v.  Haxman,  42 
N.  J.  Bq.   185,  7   A  37. 

N.  T.— Curtis  v.  Gokey,  68  N.  T. 
300;  Chappel  v.  Brockway,  21  Wend. 
167. 

Ob. — arassvllll  v.  Lowden,  11  Oh. 
St.  349;  Thomas  v.  Miles,  3  Oh.  St. 
274:  Lange  v.,WerK,  2  Oh.  St.  619; 
Fisher  v.  Fllcklnger  Wheel  Co.,  28 
Oh.   Clr.   Ct.   601. 

Okl. — ^Anderson  v.  Shawnee  Com- 
press Co.,  17  OkL  281,  87  P  216,  16 
LRA    846.  _       .  . 

Pa.— Smith's  App.,   118  Pa.   679.    6 

R.  I. — Herresbott  v.  Boutlneau,  17 
R.  I.  3,  19  A  712,  33  AmSR  860,  8 
LRA  4^9. 

W.  Va. — ^Pocahontas  Coke  Co.  v. 
Powhatan  Coal,  etc.,  Co.,  60  W.  Va. 
508,  56  SE  264,  116  AmSR  901,  10 
LRANS  268,  9  AnnCas  667. 

Wis. — Rose  V.  Gordon,  158  Wis. 
414.  149  NW  168;  Berlin  Mach.  Works 
V.  Perry.  71  Wis.  495,  38  NW  82,  5 
AmSR  236. 

Eng. — Neville  v.  Dominion  of 
Canada  News  Co.  [1916]  3  K.  B. 
666;  Davles  v.  Davies.  38  Ch.  D.  369; 
Rousillon  V.  RousiUon,  14  Ch.  D. 
361. 

N.  W.  Terr. — Latimer  v.  Fontaine, 

7  Terr.  L.  110. 
[a]    wall    ooasUarad   otmtm, — Ore- 
gon  Steam  Nav.  C^o.  v.   Winsor,   20 


[i  409]  (f)  Fxwids  on  Marital  BightL  Seeiei 
and  voluntary  conveyances  made  by  either  man  or 
woman  during  an  engagement  of  marriage  are 
treated  as  a  fraud  on  the  marital  right  of  the  other.* 

[i  410]  (6)  Agreements  in  Bastxaiut  of  Trade* — 
(a)  la  GtoneraL  An  agreement  in  unreasonable  re- 
straint of  trade  is  illegal  and  void,^  but  an  agree- 
ment in  reasonable  restraint  of  trade  is  valid."    The 

Wall.  (U.  S.)  64,  22  L.  ed.  315;  U.  S. 
V.  Addyston  Pipe,  etc.,  Co„  86  Fed.' 
271,  29  CCA  141,  46  L.  ed.  122  [mod 
on  other  grounds  175  17.  S.  211,  20 
SCt  96,  44  L,  ed.  186];  McCurry  v. 
Gibson,  108  Ala.  4'51,  18  S  806,  64 
AmSR  177;  Mobile  v.  Tullle.  3  Ala. 
137,  86  AmD  441;  Union  Strawboard 
Co.  V.  Bonfleld,  193  111.  420,  61  NB 
1038,  86  AmSR  846;  Heiohew  v.  Ham- 
ilton, 8  Greene  (Iowa)  696;  Anchor 
Electric  Co.  v.  Hawkes,  171  Mass. 
101,  60  NE  609,  68  AmSR  403.  41 
LRA  189;  Alger  v.  Thacher,  19  Pick. 
(Mass.)  61,  31  AmD  119;  Real  v. 
Chase,  31  Mich.  490;  Hubbard  v.  Mil- 
ler, 27  Mioh.  16,  16  AmR  163;  Wig- 
gins Ferry  Co.  v.  Chicago,  eta,  R. 
Co.,  7S  Mo.  389,  39  AmR  619;  Trenton 
Potteries  <3o.  v.  Oliphant,  68  N.  J.  Eq. 
507,  43  A  723,  78  AntSR  612,  46  LRA 
255;  Brewer  v.  Marshall,  19  N.  J.  Bq. 
637.  97  AmD  679;  Leslie  v.  Lorillard, 
110  N.  T.  619,  18  NE  363,  1  LRA  466; 
Diamond  Match  Co.  v.  Roeber,  106  N. 
T.  73,  12  NE  419,  60  AmR  464:  Law- 
rence v.  Kidder,  10  Barb.  (N.  T.4  841; 
Ross  v.  Sadgbeer,  21  Wend.  (N.  T.) 
166;  Chaippef  v.  Brockway,  21  Wend. 
(N.  T.)  167;  West  Virginia  Transp. 
Co.  V,  Ohlo^  River  Pine  Line  Co..  22 
W.  Va.  600,  46  AmR  627;  Nordenfelt 
V.  Maxim  'Nordenfelt  Guns,  etc.,  Co., 
[1»94]  A.  C.  636,  6  ERC  418:  Ckillins 
V.  Locke,  4  App.  C&e.  674;  Badische 
Anllln,  eto^  Fabrlk  v.  Schott,  [1892] 
3  Ch.  447;  Davies  v.  Daviee,  36  (Th.  D. 
369;  RousiUon  v.  RousiUon,  14  Ch.  D. 
361;  Lea;ther  Cloth  Co.  v,  Lorsont,  L. 
R.  9  Bq.  346;  Hitchcock  v.  Ck>ker,  6  A. 
&  E.  438,  33  ECL  241,  112  Reprint 
167:  Whittaker  v.  Howe,  2  Beav.  283, 
43  EngOh  383,  49  Reprint  150:  Hor- 
ner V.  Graves,  7  Blng.  73«,  20  ECL 
326,  131  Reprint  284:  Homer  v.  Ash- 
ford,  3  Bing.  322.  11  E(3l  162,  130  Re- 
grint  687;  Young  v.  Timmins,  1 
romp.  &  J.  331,  148  Reprint  1446; 
Atkyns  v.  Klnnler,  4  Exch.  776,  164 
Reprint  1429:  Mallan  v.  May,  11  M.  & 
W.  658,  162  Reprint  967,  6  ERC  893: 
Ward  V.  Byrne,  6  M.  &  W.  648.  161 
Reprint  232;  Mltchel  v.  Reynolds,  1 
P.  Wms.  181,  24  Reprint  347;  Mys- 
tery of  Gunmakers  Soc.  v.  Fell,  Wil- 
les  388,  12S  Reprint  1227. 

8.  U.  S.— Carter  y.  AHing,  43  Fed. 
208, 

Ala.— Terre  Haute  Brewing  Co.  v. 
McGeever,  73  S  889;  Pearson  v.  Dun- 
can, 73  <S  406;  Knowles  v.  Jones.  182 
Ala.  187.  62  3  514;  Morris  v.  Tuska- 
loosa  Mfg.  Co.,  83  Ala.  665.  3  S  689; 
Georgia  Fruit  Exch.  v.  Turnlpseed,  9 
Ala.  A.   123,   62°  S   542.  649   [cTt  Cyc]. 

Ark. — ^Keith  v.  Herschiberg  Optical 
Co„  48  Ark.  128,  2  SW  777. 

Cal. — tiightner  v.  Menzel,  85  Cal. 
452. 

Conn.— Cook  v.  Johnson,  47  Comi. 
175,  36  AmR  64. 

Oa. — Jenkins  v.  Temples,  29  Oa. 
666,  99  AmfD  482;  Holmes  v.  Martin. 
10  Ga.  608. 

111.— Linn  V.  Sigsbee,  87  111.  76: 
Hursen  v.  Gavin,  69  111.  A.  66  [aft  162 
111.  377,  44  NE  735]. 

Ind. — McAlister  v.  Howell,  42  Ind. 
15;  Duffy  v.  Shoekey,  11  Ind,  70,  71 
AmD  348;  Bowser  v.  Bliss,  7  Blackf. 
344,  43  AmD  93. 

Iowa. — Roush  v.  (3esman,  126  Iowa 
49«,  102  NW  496;  Arnold  v.  Kreutser, 
67  Iowa  214,  25  NW  138;  Smalley  v. 
Greene,  52  Iowa  241,  2  NW  78,  36 
AmR  267;  Hedge  v.  Lowe,  47  Iowa 
187. 

Kan. — (Roller  v.  Ott,  14  Kan.  609. 

Ky. — Sutton  V.  Jead,  66  Ky.  156.  S 
SW  410.  9  KyL  453,  9  AmSR  274; 
Turner  v.  Johnson,  7  Dana  436. 

La. — Wints  V.  Vogt,  3  La.  Ann.  16. 

Mass. — Hanforth  v.  Jackson,  160 
Mass.    149,    23    NE    684;    Dwight    v. 
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ground  on  which  agreements  and  oombinations  in 
restraint  of  trade  are  held  illegal  at  common  law  is 
that  they  are  contrary  to  public  policy/ 

[i  411]  (b)  Claasiflcation  of  Valid  Contracts. 
In  an  important  and  well  considered  case^  it  has 
been  said  that  contracts  in  partial  restraint  of  trade 
are  generally  upheld  when  they  are  agreements: 

(1)  By  the  seller  of  property  or  business  not  to 
compete  with  the  buyer  in  such  a  way  as  to  derogate 
from  the  value  of  the  property  or  business  sold;* 

(2)  by  a  retiring  partner  not  to  compete  with  the 
firm;"  (3)  by  a  partner  pending  the  partnership  not 
to  do  anything  to  interfere,  by  competition  or  other- 
wise, with  the  business  of  the  firm;"  (4)  by  the 
buyer  of  property  not  to  use  the  same  in  competi- 
tion with  the  business  retained  by  the  seller;"  and 
(5)  by  an  assistant,  servant,  or  agent  not  to  com- 
pete with  his  master  or  employer  after  the  ezpirar 
tion  of  his  time  of  service.'^  Still  an  agreement  in 
restraint  of  trade  need  not  fall  within  these  divi- 
sions to  be  valid.'* 

[$  4121    (c)   Tbe  Early  English  Law.    According 


to  the  early  common  law  of  England,  an  agreement 
which  placed  any  restriction  on  a  man's  right  to 
exercise  his  trade  or  calling  was  void  as  against 
public  policy.'^  But  it  is  to  be  remembered  that  at 
the  time  when  this  doctrine  was  held  a  man  could 
not  lawfully  exercise  any  trade  to  which  he  had  not 
been  duly  apprenticed  and  bdmitted,  and  one  who 
was  so  admitted  was  obliged  by  statute  to  foUow 
and  exercise  his  trade  under  a  penalty.^'  Hence  an 
agreement  by  such  a  pterson  not  to  exercise  his 
trade  was  an  agreement  not  to  earn  a  living  at  all, 
and  likewise  an  agreement  to  omit  a  l^al  duty,  the 
latter  a  clearly  illegal  agreement,  and  the  former 
one  likely  to  injure  the  public  and  spciety.^' 

{$  413]  (d)  The  Later  Doctrine  with  Its  Divi- 
sions — aa.  In  General.  In  course  of  time  tbe  strict 
doctrine  of  the  early  conunon  law  was  relaxed  in 
the  English  courts  and  agreements  in  restraint  of 
trade  were  classified  under  three  heads:  (1)  Where 
the  restraint  was  unlimited  as  to  both  time  and 
space;  (2)  where  it  was  limited  as  to  time  but  un- 
limited as  to  space;  and  (3)  where  it  was  limited 


Hamilton,  113  Mass.  175;  Angler  v. 
Webber,  14  Allen  211. 
-  Mich. — Timmerman  v.  Dever,  62 
Hlch.  3-4.  17  NW  230,  50  AmR  240: 
Hubbard  v.  Miller,  27  Mich.  15,  id 
AmR  153. 

Minn. — National  Ben.  Co.  ▼.  Union 
Hospital  Co..  45  Minn.  27«,  47  NW 
806,  11  LRA  437. 

Mo. — Skralnka  v.  SchatMnghausen, 
8  Mo.  A.  622. 

Mont. — Newell  v.  Meyendorlt,  9 
Mont.  264,  23  P  833,  18  AraSR  738. 
8  LRA  440. 

N.  H,— Perhdns  ▼.  aar,  54  N.  H. 
618. 

N.  J. — Hoagland  v.  Segur.  88  N.  J. 
L.  280;  Carll  v.  Snyder,  2e'A  977; 
Finger  v.  Hahn,  42  N.  J.  Eq.  606.  8  A 
664  [aff  44  N.  J.  Eq.  604,  17  A  1104]. 

N.  T. — Diamond  Match  Co.  ▼.  Roe- 
ber,  106  N.  T.  473,  IS  NE  419,  80 
AmR  464  (aft  35  Hun  421];  Davles  v. 
Racer.  72  Hun  43.  25  NTS  293. 

N.  C.— 'Baumgarten  v.  BroadaWay, 
77  N.  C.  8. 

Pa. — ^Puller  v.  Hope,  148  Pa.  61, 
29  A  779;  Qompers  v.  Rochester,  66 
Pa.  194. 
'  R.  I. — Herreahoft  v.  Boutlneau,  17 
R.  I.  8,  19  A  712,  23  Am9R  860,  8 
L.RA  469;  French  t.  Parker,  16  R.  1. 
219.  14  A  870.  27  AmSR  733. 

Wis. — Washburne  v.  Dosch.  68 
Wis.  436,  32  NW  561,  60  AmR  878. 

Eng. — Badlsche  Anllln,  etc..  Fab- 
rlk  V.  Schott,  [1892]  3  Ch.  447;  Rous- 
lllon  V.  Roualllon,  14  Ch.  D.  351;  Hor- 
ner T.  Graves,  7  Blng.  736,  20  EiCIi 
326,  131  Reprint  284;  Gale  v.  Reed,  8 
Sast  SO,  103  Reprint  274. 

[a]  Talid  oontraets  rtgUUy  ml* 
fazoed. — It  is  quite  as  Important  for 
the  public  interest  and  welfare  that 
Individuals  be  not  allowed  with  im- 
punity to  breach  their  contracts  in 
restraint  of  trade,  advisedly  made, 
as  It  la  that  the  public  be  protected 
from  such  restraint;  and  where, 
without  violation  of  legal  principles 
and  public  policy,  such  contracts 
may  be  upheld,  they  should  be  rig- 
idly enforced.  Barrows  v.  McMurtry 
Mfg.  Co.,  64  Colo.   432,   131  F  430. 

7.  TJ.  a. — ^U.  S.  v.  Trans-Missouri 
Freight  Assoc,  68  Fed.  58,  7  CCA  15 
24  LRA  73  [rev  on  other  grounds  166 
U.  S.  290.  17  set  640,  41  L.  ed.  1007]. 

Ala. — American  laundry  Co.  v.  B. 
A  W.  Dry-cleaning  Co..  74  S  68. 

Fla. — Stewart  v.  Stearns,  etc., 
Lumber  Co.,  56  Fla.  670,  48  S  19.  24 
LRANS   649. 

111. — American  Livestock  Commn. 
Co.  T.  Chicago  Livestock  Exch.,  143 
111.  210,  32  NE  274.  36  AmSR  386,  18 
LRA  190. 

Mass. — ^Alger  v.  Thacher,  19  Pick. 
51.  31  AmD  119. 

Minn. — Stewart      ▼.      Brfe,      etc 


Transp.  Co.,  17  Minn.  872. 

N.  Y. — 'Helm  v.  New  Tork  Stock 
Exch.,  64  Misc.  529.  118  NTS  591  [afT 
138  App.  Dlv.  96,  122  NTS  8721. 

Tenn. — Balrd  v.  Smith,  128  Tenn. 
410,   161  SW  492,  LRAigi7A  376. 

[a]  mMMonS  fox  dootrlne. — (1) 
"The  unreasonableness  of  contracts 
In  resti^int  of  tra/le  and  business,  is 
very  apiparent  from  several  obvious 
considerations.  1.  Such  contracts  in- 
jure the  parties  making  them,  be- 
cause they  diminish  their  means  of 
procuring  livelihoods  and  a  compe- 
tency for  their  families.  They 
tempt  improvident  (persons  for  the 
sake  of  present  gain  to  deprive 
themselves-  of  the  power  to  make 
future  acquisitions.  And  they  ex- 
pose such  person  to  Imposition  and 
oppression.  2.  They  tend  to  deprive 
the  public  of  the  services  of  men  In 
the  employments  and  caipacities  In 
which  they  may  be  most  useful  to 
the  community  as  well  as  them- 
selves. 3.  They  discourage  industry 
and  enterprise,  and  diminish  the 
products  of  ingenuity  and  skill.  4. 
They  prevent  competition  and  en- 
hance prices.  6.  They  expose  the 
public  to  all  the  evils  of  monopoly." 
Alger  V.  Thacher,  19  Pick.  (Mass.) 
61,  64.  81  AmD  119.  (2)  The  second 
and  fifth  of  these  reasons.  It  is  said 
by  Pollock,  are  the  really  efllclent 
ones,  both  In  themselves  and  as  a 
matter  of  history.  Pollock  Contr.  p  312. 

8.  U.  S.  V.  Addyston  Pipe,  etc., 
Co..  85  Fed.  271.  29  CCA  141,  46  LRA 
122  [mod  on  other  grounds  176  V.  8. 
211.  20  set  96.  44  L.  ed.  136]  (per 
Taft,  J.). 

9.  Sea  Fowle  v.  Park,  131  U.  S. 
88,  9  set  658.  33  L.  ed.  67;  Whitney 
V.  Slayton,  40  Me.  224;  Pierce  v.  Ful- 
ler, 8  Mass.  323,  5  AmD  102;  Beal  v. 
Chase,  31  Mich.  490-  Hubbard  v.  Mil- 
ler, 27  Mloh.  r5,  16  AmR  163;  Na- 
tional Ben.  Co.  v.  Union  Hospital 
Co.,  46  Minn.  272.  47  NW  806,  11  LRA 
♦37;  Tode  v.  Gross,  127  N.  T.  480.  28 
NE  469.  24  AmSR  476.  IS  LRA  652; 
Diamond  Match  Co.  v.  Roeber,  106 
N.  T.  478,  13  NE  419,  60  AmR  464; 
Richards  v.  American  Desk,  etc.,  Co.. 
87  Wis.  608,  68  NW  787;  Nordenfeldt 
V.  Maxim  Nordenfeldt  Guns,  etc.,  Co., 
[1894]  A.  C.  636,  6  ERC  413;  Rousll- 
lon  V.  Rouslllon,  14  Cb.  D.  351; 
Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9 
Eq.  345;  Whittaker  v.  Howe.  3  Beav. 
383,  48  EngCh  883,  49  Reprint  150; 
Hitchel  V.  Reynolds,  1  P.  Wms.  181. 
24  Reprint  347. 

[a]  Bale  ot  rood  wUI. — ^No  re- 
straint of  trade  is  implied  by  the 
mere  sale  of  the  good  will  of  a  busi- 
ness. Beard  v.  Dennis,  8  Ind.  200, 
68  AmD  380. 

10.  See  Lange  v.  Werk,  2  Oh.  St. 


519;  Tallls  v.  TalUs,  1  E.  &  B.  891.  7! 
BCL  391.  118  Reprint  482. 

11.  See  Troy  Laundry  Mach.  Co. 
v.  Dolph,  138  U.  S.  617.  11  SCt  4«. 
34  L.  ed.  1088  (rev  28  Fed.  E531: 
Kinsman  v.  Parkhurst,  18  How.  (V. 
S.)  289.  16  L.  ed.  886;  Matthews  v. 
New  Tork  State  Associated  Press. 
136  N.  T.  333,  32  NE  981,  82  AmSR 
741;  Dethlefs  v.  Tamsen,  7  Daly 
(N.  T.)  864. 

[a]  Where  th»  InveBtor  of  a  pat- 
wt  agrees  with  another  that  the 
latter  shall  become  ipart  owner  of  the 
patent,  and  agrees  to  conduct  exclu- 
sively the  business  of  manufactur- 
ing the  patented  mtuihlnes  for  pan 
of  the  proflts.  the  agreement  Is  valid. 
Kinsman  v.  Parkhurst,  18  How.  (U. 
S.)   289,  IS  L.  ed.  885. 

18.  See  Oregon  Steam  Nav.  Co.  v. 
Winsor,  80  Wall.  (U.  S.)  84,  82  L.  ed. 
315;  Hitchcock  v.  Anthony,  83  Fed. 
779.  28  CCA  80:  American  Straw- 
board  Co.  V.  Haldeman  Paper  Co..  81 
Fed.  619.  27  OCA  684;  Hodge  t. 
Sloan.  107  N.  T.  244,  17  NE  335.  1 
AmSR  816;  Dunlop  v.  Gregory,  10  N. 
T.  241,  61  AmD  746. 

13.  See  Carter  v.  Ailing.  43  Fed. 
208;  Taylor  v.  Blanchard,  18  Allen 
(Mass.)  370,  90  AmD  283;  Sternberg 
V.  O'Brien,  48  N.  J.  Eq.  870,  22  A 
848:  Keeler  v.  Taylor.  63  Pa.  467.  91 
AmD  221;  Oaell  v,  Koch,  IS  Philip- 
pine 1 ;  HerrshofF  v.  Boutlneau.  17 
R.  1.  8,  19  A  712,  S3  AmSR  860,  8 
LRA  469  •,_  Kellogg  v.  Larkln.  3 
Chandl.  (wis.)  138;  Dubowskl  v. 
Goldstein,  [18981  1  Q.  B.  478;  Robin- 
son V.  Heuer,  [1898]  2  Ch.  451;  Perls 
V.  Sallfelds  [18921  2  Ch.  149;  Hitch- 
cock V.  Coker,  6  A.  &  E.  488.  33  ECL 
241,  112  Reprint  167;  Homer  v. 
Graves,  7  Blng.  735.  20  ECL  326.  131 
Reprint  284;  Homer  v.  Ashford.  8 
Blng.  822,  II  ECL  162.  130  Reprint 
537;  Pilkington  v.  Scott,  16  M.  &  W. 
667,  153  Reprint  1014;  Ward  v. 
Byrne,  5  M.  &  W.  647.  161  Reprint 
232.     And  see  infra  i  428. 

[a]  Where  th*  amplOTauDt  Is  ftir 
llf*  the  restraint  may  be  for  life. 
Stiff  V.  Cassell,  2  Jur.  N.  S.  348; 
Wallis  V.  Day,  2  M.  A  W.  273,  150 
Reprint  759;  Morris  v.  Colman,  18 
Ves.  Jr.  487,  84  Reprint  882. 

14.  U.  S.  V.  Addyston  Pipe,  etc.. 
Co.,  85  Fed.  271,  29  CCA  141,  46  LRA 
122  [mod  orf  other  grounds  176  U.  S. 
211,  20  SCt  96,  44  L.  ed.  136]. 

16.  Ipswich  Tailors"  Case,  11  Cbke 
63a,  77  Reprint  1218;  Dutton  v. 
Poole,  2  Lev.  210,  88  Reprint  523; 
Anonymous,  Moore  K.  B.  *42,  72  Re- 
print 665;  Dyers'  Ose,  T.  B.  8  Hen. 
V  p  6  pi  26. 

15.  Pollock  Contr.  p  818. 

17.  See  Alger  v.  Thacher,  19  Pick. 
(Mass.)   51,   81  AmR  11*. 


For  later  osaes,  dstrslopmaala  and  ehaagss  In  tbe  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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as  to  space  but  nnlimited  as  to  time.  In  the  first 
and  second  cases  the  agreement  was  void;  in  the 
third  it  was  valid."  These  fixed  rales  were  fol- 
lowed by  both  English  and  American  courts  until 
within  the  past  few  years  when  a  new  view  was 
introduced  making  the  validity  of  the  agreement 
dependent  on  the  reasonableness  of  the  restraint." 

[i  414]  bb.  Sestraint  Unlimited  as  to  Both  Time 
and  Space.  An  agreement  unlimited  as  to  both  time 
and  space  is  r^arded  as  a  total  restraint  of  trade 
and  void  by  the  rules  stated  in  the  preceding  sec- 
tion.*°  It  has  been  so  held  of  an  agreement  that  a 
person  will  not  carry  on  a  certain  business  at  any 
place  where  the  other  party  may  carry  it  on;*'  that 
he  will  never  carry  on  or  be  concerned  in  the  busi- 
ness of  an  iron  founder;^  that  he  will  cease  the 
trade  of  cabinetmaker;^  that  he  will  never  be  in- 
terested in  the  business  of  manufacturing  daguerreo- 
type materials  or  candles  in  any  part  of  the  United 
States;^  that  he  will  never  carry  on  the  business 
of  manufacturing  boots  and  shoes  within  the  state;** 
that  he  will  never  engage  in  the  manufacture  of 
matches  in  the  city  of  St.  Louis  or  elsewhere;^  that 
B-  patentee  will  not  "manufacture,  sell,  or  cause  to 
be  sold  any  sandpapering  machines  of  any  descrip- 
tion";" and  of  a  contract  by  an  inventor  restrain- 
ing himself  absolutely,  without  limitation  as  to  time 


or  place,  from  exercising  his  skill  in  making  eer> 
tain  articles." 

[i  415]  CO.  Bestraint  Linited  as  to  Time  but  Un- 
limited as  to  Space.  So  also  according  to  the  early 
doctrine  where  the  restraint,  although  limited  as  to 
time,  is  unlimited  as  to  space,  it  is  void,*"  as  for 
example  an  agreement  that  a  person  will  not  run  a 
boat  on  any  of  the  waters  of  a  state  for  the  term  of 
ten  years  from  date;""  that  he  will  not  carry  on  this 
trade  of  a  coal  merchant  for  twenty  years,^^  of  an 
innkeeper  for  ten  years,'*  or  of  the  manufacture  of 
dies  for  thirty  years  ;**  or  that  he  will  not  engage  in 
the  dry-goods  business  for  five  years  with  no  lim- 
itation as  to  place  ;'^  an  agreement,  without  limita- 
tion as  to  space,  that  for  and  during  the  period  of 
five  years  the  covenantor  will  not,  directly  or.  indi- 
rectly, continue  in,  carry  on,  or  eng^e  in  the  busi- 
ness of  manufacturing  or  dealing  in  bedquilts  or 
comfortables,  or  of  any  business  of  which  that  may 
form  a  part;*'  and  an  agreement,  unrestricted  as  to' 
locality,  not  to  carry  on  a  retail  trade  in  boots  and 
shoes  while  another  person  remains  in  said  trade.** 

[i  416]  dd.  Bestraint  Limited  as  to  Space  bnt 
Unlimited  as  to  Time.  Even  according  to  the  early 
rule,  it  is  no  objection  to  an  agreement  reasonably 
limited  in  point  of  space  that  it  is  unlimited  in 
point  of  time  and  may  therefore  continue  during 


IB.     See  cases  Infra,  ii  414-417. 

"Vb»  iBMUtton  mgrnbutt  raatninta 
of  traAi  at  common  law  seems  at 
first  to  have  had  no  exception.  See 
lanKuage  of  Justice  Hull,  Year  Book, 
2  Hen.  V.  folio  B,  pi.  26.  After  a 
time  It  became  apparent  to  the 
people  and  the  courts  that  It  was  In 
the  Interests  of  trade  that  certain 
covenants  in  restraint  of  trade  should 
be  enforced.  It  was  of  importance, 
as  an  Incentive  to  industry  and 
honest  dealing  in  trade,  that,  after 
a  nuui  had  built  up  a  business  with 
an  extensive  (rood  will,  he  should  be 
able  to  sell  his  business  and  Kood 
will  to  the  best  advantage,  and  he 
could  nol  do  so  unless  he  could  bind 
himself  by  an  enforceable  contract 
not  to  eng:ag;e  in  the  same  business 
in  such  a  way  as  to  prevent  injury 
to  that  which  he  was  about  to  sell. 
It  was  equally  for  the  good  of  the 
public  and  trade,  when  partners  dis- 
solved, and  one  took  the  business, 
or  they  divided  the  business,  that 
each  partner  might  bind  himself  not 
to  do  anything  in  trade  thereafter 
which  would  derogate  from  his  grant 
of  the  interest  ■  conveyed  to  his 
former  partner.  Again,  when  two 
men  l>eMme  partners  in  a  business, 
although  their  union  might  reduce 
competition,  this  effect  was  only  an 
Incident  to  the  main  purpose  of  a 
union  of  their  capital,  enterprise, 
and  energy  to  carry  on  a  successful 
business,  and  one  useful  to  the  com- 
munity. Restrictions  in  the  articles 
of  partnership  upon  the  business  ac- 
tivity of  the  members,  with  a  view 
of  securing  their  entire^  ettort  In  the 
conunon  enterprise),  were,  of  course, 
only  ancillary  to  the  main  end  of 
the  union,  and  were  to  be  encour- 
aged. Again,  when  one  In  business 
sold  property  with  which  the  buyer 
might  set  UP  a  rival  business,  it  was 
certainly  reasonable  that  the  seller 
should  be  able  to  restrain  the  buyer 
from  doing  him  an  injury  which, 
but  for  the  sale,  the  buyer  would  be 
unable  to- inflict.  This  was  not  re- 
ducing competition,  but  was  only 
aecuring  the  seller  against  an  In- 
crease of  competition  of  his  own 
crea.tlng.  Snch  an  exception  was 
necessary  to  promote  thie  free  pur- 
chase and  sale  of  .property.  Again, 
it  vras  of  Importance  that  business 
men  and  .professional  men  should 
have  every  motive  to  employ  the 
ablest  assistants,  .and  to  Instruct 
them  thoroughly;  but  they  would 
naturally  be  reluctant  to  do  so  un- 


less such  assistants  were  able  to 
bind  themselves  not  to  set  up  a 
rival  business  In  the  vicinity  after 
learning  the  details  and  secrets  of 
the  business  of  their  employers." 
U.  S.  v.  Addyston  Pipe,  etc.,  Co.,  SB 
Fed.  271,  280,  29  CCA  141,  46  LKA 
122  fmod  on  other  grounds  17B  U.  S. 
211,  20  set  96,  44  L.  ed.  13<]  (per 
Taft,   J.). 

19.  Jterrlman  v.  Cover,  104  Va. 
428,  61  SB  817,  818  [clt  Cyc]:  Bad- 
Ische  Anllln,  etc,  Fabrlk  v.  Schott, 
[1892]  3  Ch.  447.  See  infra  II  418- 
432. 

ao.  Ala. — American  Laundry  Co.  v. 
E.  &  AV.  Dry-Cleaning  Co.,  74  3  68; 
Arnold  V.  Jones'  Cotton  Co.,  1B2  Ala. 
^01,  ■604.  44  S  862,  12  LRANS  150  [cit 
Cycl;  Harris  v.  TMieus,  149  Ala.  138, 
186,  43  S  131,  123  AmSR  17,  10  LRA 
NS  204  [clt  Cyc].  .    „, 

Cal. — More  v.  Bonnet,  40  Cal.  251, 
6  AmR  621:  Wright  v.  Ryder,  86  Cal. 
342.  96  Amb  186. 

Ga. — Jenkins  v.  Temples,  39  Oa. 
655,  99  AmD  482;  Holmes  v.  Martin, 
10  Oa.  BOS. 

Ind. — Beard  v.  Dennis,  6  Ind.  200, 
63  AmD  880.  _     . 

La. — Moorman  v.  Parkerson.  131 
La.  204.  69  8  122,  128,  AnnCa8l914A 
ll'BO  tdt  Cyc];  Moorman  v.  Parker- 
son,  127  La.  835,  888,  54  S  47  [cit 
Cycl. 

Mass. — ^Alger  v.  Thacher,  19  Pick. 
51, '81  AmD  119. 

Mo. — Long  V.  Towl,  42  Mo.  645,  97 
AmD  355.  _    „  ,. 

Nebr. — Roberts  v.  Lemont,  73  Nebr. 
366,  102  NW  770. 

N.  T. — ^Von  Bremen  v.  MacMonnies, 
138  App.  Div.  319,  122  NTS  1087  [mod 
on  other  grounds  200  N.  T.  41,  93  NE 
186.  82  LRANS  298,  21  AnnCas  4231; 
Lawrence  v.  Kidder.  10  Barb.  641; 
Chappel  V.  Brockway,   21  Wend.  157. 

Oh. — Lange  v.  Werk,  2  Oh.  St.  519; 
Lufklln  Rule  Co.  v.  Frlngeli,  4  OhS& 
CP  209. 

Pa. — ^Keeler  v.  Taylor,  6-8  Pa.  467, 
91  AmD  221;  Pittsburgh  Brass  Co. 
V.  Adier,   2  Mona.  235. 

Wis.— Berlin  Mach.  Works  v. 
Parry,  71  Wis.  495,  38  NW  S2,  6  Am 
SR  286. 

ai.  Thomas  v.  Miles,  3  Oh.  St. 
274. 

S3.  Alger  V.  Thacher,  19  Pick. 
(Mass.)  61,  31  AmD  119.    .    _  ,       ,„ 

S3.  Maier  v.  Homan,  4  Daly  (N. 
T.)   168. 

M.  Dean  v.  Emerson,  102  Mass. 
480;  Lange  v:  Werk,  2  Oh._  St.  819. 

SB.     Taylor  v.  Blanohard,  13  Allen 


(Mass.)  870,  90  AmD  208. 

aa,     Felti  v.  Eichele.  62  Mo.  171. 

97.  Berlin  Mach.  Works  v.  Perry, 
71  Wis.  495,  496,  38  NW  S3.  6  AmSR 
236 

as.  Albright  V.  Teas,  37  N.  J.  Bq. 
171. 

88.  U.  S. — Oregon  Steam  Nav.  Co. 
V.  Wlnsor,  20  Wall.  64,  22  L.  ed.  816; 
Oliver  V.  Oilmore,  62  Fed.  562. 

Ala. — American  Laundry  Co.  v.  B. 
&  W.  Dry-Cleaning  Co.,  74  S  68. 

Cal. — Callahan  v.  Donnolly,  46  Cal. 
152,   13   AmR  172. 

Oa. — Kinney  v.  Scarbrough  Co.,  188 
Oa.  77,  74  SB  772;  Flodlng  v.  Flod- 
ing,  137  Ga.  631,  73  SB  739;  Seay  v. 
Spratling,  133  Ga.  27,  66  SB  137; 
Goodman  .v.  Henderson,  68  Ga.  567; 
Holmes  v.  Martin,   10  Ga.   603. 

111. — Union  Strawboard  Co.  v.  Bon- 
fleld,  193  111.  420,  61  NB  1038.  86  Am 
SR  346  [all  96  111.  A.  413];  Koehler 
V.  Glaum,  169  111.  A.  537. 

Ky.— Sutton  v.  Head,  86  Ky.  166, 
6  SW  410,  9  KyL  463,  9  AmSR  274. 

Md.— Warfield  v.  Booth,  33  Md.  68: 
Guerand  v.  Dandelet  32  Md.  661,  8 
AmR  164;  Davis  v.  Barney,  2  Gill  & 
J.  382. 

Mass. — Oamewell  F.  Alarm  Tel.  Co. 
v.  Crane,  160  Mass.  50,  36  NB  98,  39 
AtnSR  458,  22  LRA  673:  Bishop  v. 
Palmer,  146  Mass.  469,  16  NE  299,  4 
AmSR  314;  Dean  v.  Emerson,  102 
Mass.  480;  Taylor  v.  Blanchard,  13 
Allen  370,  «0  AmD  203. 

N.  J.— Albright  v.  Teas,  87  N.  J. 
Eq.  171. 

N.  T.— Curtis  V.  Gokey,  68  N.  T. 
300. 

Oh. — Thomas  v.  Miles,  3  Oh.  St 
274;  Lange  v.  Werk,  2  Oil.  St.  619. 

Pa. — Smith's  App.,  113  Pa.  579,  6 
A  251. 

Wis. — Berlin  Maoh.  Works  v. 
Perry,  71  Wis.  496.  38  NW  82.  S  Am 
SR  236. 

30.  Wright  V.  Ryder,  36  Cal.  342, 
96  AmD  186:  California  Steam  Nav. 
Co.  V.  Wright.  6  Cal.  268.  65  AmD 
511. 

31.  Ward  V.  Byrne.  6  M.  &  W.  648. 
151  Reprint  232. 

38.  Mosop  V.  Mason,  18  Grant  C!h. 
(U.  C.)  458. 

S3.  Saratoga  County  Bank  v.  King, 
44  N.  T.  87. 

34.  Wiley  V.  Baumgardner,  97 
Ind.  66.  49  AmR  427. 

38.  Bishop  V.  Palmer,  146  Mass. 
469.  16  NE  299,  4  AmSR  839. 

36.  Curtis  V.  Gokey,  6  Hun  655 
[rev  on  other  grounds  68  N.  T.  300]. 
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the  whole  life  of  the  party  restrained.'^  Thas  the 
courts  have  repeatedly  sustained  as  valid  agreements 
by  the  vendor  of  a  business,  trade,  or  profession,  or 

ST.  Ala. — American  Laundry  Co. 
y.  &  &  W.  Dry-Cleaning  Co.,  74  S  68; 
Smith  V.  Webb.  176  Ala.  596.  68  S 
•18,  40  L.RANS  llSl;  McCurry  v. 
Gibson,  108  Ala.  461.  18  S  806,  64 
AmSR  177;  Moore,  etc..  Hardware  Co. 
v.  Towers  Hardware  Co.,  87  Ala.  208, 
«  S  41,  13  AmSR  23. 

Ark. — Hampton  v.  Caldwell,  96  Ark. 
887,   129   SW   816. 

Cal.— Brown  v.  Kllngr.  101  Cal.  296, 
36   P  995 

C^nn.— ^ook  ▼.  Johnson,  47  Conn. 
176,   36  AmR  64. 

Qa. — Holtman  v.  Knowles,  141  Ga. 
613,  81  SB  852;  Swanson  v.  Klrby, 
98  Ga.  586,  26  SE  71;  Goodman  v. 
Henderson,  58  Ga.  667. 

Ind.— O'Neal  v.  Hlnes,  145  Ind.  32, 
43  NB  946;  Bisel  v.  Hayes.  141  Ind. 
41,  40  NB  119;  Duffy  v.  Shockey,  11 
Ind.  70,  71  AmD  848;  Bowser  v. 
Bliss.  7  BUckf.  344,  43  AmD  93. 

Ky. — ^P.  T.  Gunther  Grocery  Co.  ▼. 
Koll,  163  Ky.  446,  166  SW  1146; 
Pyke  V.  Thomas,  4  Bibb  486,  7  AmD 
741. 

La. — Moorman  v.  Parkerson,  181 
La.  204,  69  S  122,   128,  AnnCasi914A 


by  ranployees,  etc.,  without  limitation  as  to  time, 
not  to  oarry  on  the  business,  trade,  or  profession  in 
a  eertain  town,  village,  city,  or  county,'*  even  though 


1160  [cit  CycJ:  Moorman  v.  Parker- 
son.  127  La.  836,  838,  64  S  47  [cit 
Cyc]. 

Md. — Guerand  v.  Dandelet,  32  Md. 
661,  3  AmR  164. 

Mass. — Foss  ▼.  Roby,  196  Mass. 
292,  81  NB  199,  10  LRANS  1200,  11 
AnnCas  571;  Dean  y.  Bmerson,  102 
Ma88.^480;  Angler  y.  Webber,  14 
Allen  211,  92  AmD  748;  Worthy  v. 
Jones.   11   Ctray  168,  71  AmD  694 

Mich. — Up  River  Ice  Co.  v.  Denier, 
114  Mich.  296,  72  NW  167,  68  AmSR 
480;  Doty  v.  Martin.   32  Mich.  462. 

Minn. — Southworth  y.  Davison.  106 
Minn.  119,  121,  118  NW  363,  19  LRA 
NS   769.   16  AnnCas   253    [cit  Cyc]. 

Mo. — Vandiver  v.  Robertson.  126 
Mo.  A.  307,  162  SW  659;  Gordon  v. 
Mansfield,   84   Mo.  A.   867. 

N.  J.— Carll  V.  Snyder,  (Ch.)  26  A 
977. 

N.  T. — ^Diamond  Match  Co.  y. 
Roeber,  106  N.  Y.  473,  13  NB  419,  60 
AmR  464:  Dunlop  v.  Gregrory,  10  N. 
Y.  241,  61  AmD  746;  Lawrence  v. 
Kidder,  10  Barb.  641;  Sander  v.  Hoff- 
man. 39  N.  Y.  Super.  30'7  £rev  on 
other  grounds  64  N.  Y.  2491;  Hol- 
brook  y.  Waters,  9  HowPr  336. 

N.  C— Kramer  v.  Old,  119  N.  C.  1, 
26  SB  813,  66  AmSR  650.  34  LRA  889. 

Oh. — Grasselli  y.  Lowden.  11  Oh. 
St.  849  [aff  2  Dlsn.  3231;  Gordon  y. 
Deckebach,  9  Oh.  Dec.  (Reprint)  324, 
12  ClncLBul  169;  Bmpaon  v.  Bls- 
alnger,  8  Oh.  Dec.  (Reprint)  629,  9 
ClncLBul   86. 

Pa.— McClurg's  App.,  68  Pa.  61; 
Gompera  y.  Rochester,  66  Pa.   194. 

R.  I.— TiUinghast  v.  Boothby,  20 
R.  I.  69,  37  A  844;  French  v.  Parker, 
16  R.  I.  219,  14  A  870,  27  AmSR  733. 

Tenn, — ^Turner  v.  Abbott,  116  Tenn. 
718,.  94  SW  64,  6  LRANS  892,  8  Ann 
Cas  160;  Jackson  v.  Byrnes,  103 
Tenn.  698,  54  SW  984;  George  y. 
East  Tennessee  Coal  Co.,  16  Lea  456, 
54  AmR  425. 

Vt. — Butler  y.  Burleson,  16  Vt  176. 

Wis. — Madson  y.  Johnson,  164  Wis, 
612,  160  NW  1086;  Washburn  v. 
Doach,  68  Wis.  436,  32  NW  561,  60 
AmR  873;  Falrbank  y.  Leary,  40  Wis. 
637. 

Eng. — Catt  y.  Tourle.  L.  R.  4  Ch. 
654;  Pemberton  y.  Vaughan,  10  Q.  B. 
87,  69  ECL  87,  116  Reprint  35; 
Haynes  v.  Doman,  [1899J  2  Ch.  13; 
Davies  v.  Davles,  36  Ch.  D.  359; 
Archer  y.  Marsh,  6  A.  &  B.  969.  33 
ECL  498,  112  Reprint  366;  Hitch- 
cock v.  Coker,  6  A.  &  B.  438.  33  BCL 
241,  112  Reprint  167;  Homer  y.  Ash- 
ford,  3  Bing.  322,  11  BCL  162,  130 
Reprint  637;  Elves  v.  Crofts,  10  C.  B. 
241,  70  ECL  241,  138  Reprint  98; 
Mumford  v.  Gethlng,  7  C.  B.  N.  S. 
306,  97  ECL  306,  141  Reprint  834; 
Hayward   v.   Young.   2   Chft.   407,    18 


BCL  709;  Bunn  y.  Guy,  4  East  190, 
102  Reprint  808:  Tallfs  v.  Tallls,  1 
B.  &  B.  391,  72  ECL  391,  118  Reprint 
482;  Atkyns  v.  Klnnler,  4  Elzch.  776, 
164  Reprint  1429;  Hastings  v.  Whit- 
ley, 2  Ezch.  611, 164  Reprint  636;  Par- 
sons v.  Cotterill,  66  L.  T.  Rep.  N.  8, 
839;  Jacoby  v.  Whltmore,  49  L.  T. 
Rep.  N.  S.  336;  Mallan  v.  May.  11 
M.  &  W.  653,  162  Reprint  967,  6  ERC 
393;  Ward  v.  Byrne,  6  M.  &  W,  648, 
161  Reprint  232;  Davis  y.  Mason,  6 
T.  R.  118,   101  Reprint  69. 

38.  Ala. — McCurry  v.  Gibson,  108 
Ala.  451,  18  S  806,  64  AmSR  177. 

Ark. — Klmbro  v.  Wells,  112  Ark. 
126,  166  SW  645;  Webster  v,  Wil- 
liams, 62  Ark.  101,  34  SW  637. 

Conn. — Styles  y.  Lyon,  87  Conn.  23, 

86  A  664;  Cfook  v,  Johnson.  47  Coqn. 
175,  36  AmR  64. 

Qa.— Busk  v.  Wolf,  143  Ga.  18,  84 
SB  63;  Holtman  y.  Knowles,  Ml  Ga. 
613,  81  SB  862:  McAullffe  v. 
Vaughan.  136  Ga.  862,  70  SB  322,  S3 
LRANS  266.  AnnCUu9l912A  290; 
Swanson  v.  Klrby,  98  Ga.  686,  26  SB 
71;  Goodman  v.  Henderson,  68  Oa. 
6S7;  Ellis  V.  Jones,  66  Ga.  504;  Spier 
v.  Lambdin,  46  Ga.  319. 

111.— Hursen  v.  Gavin,  162  ni.  877, 
44  NE  735:  Smith  v.  Leady,  47  111. 
A.  441;  Cobbs  v.  Nlblo,  6  111.  A.  60; 
Talcott  V.  Brackett,  6  111.  A.  60. 

Ind.— McAlister  v.  Howell,  42  Ind. 
\i:  Studabaker  y.  White,  31  Ind.  211, 
99  AmD  628. 

Ind.  T. — ^Wolverton  v.  Bruce,  6  Ind. 
T.  136,  89  SW  1018. 

Iowa — Arnold  y.  Kreutser,  67 
Iowa  214,  26  NW  138;  Halderoan  v. 
Simonton,  66  Iowa  144,  7  NW  493; 
Smalley  v.  Greene,  62  Iowa  241,  8 
NW  78,  86  AmR  267;  Stark  v.  Noble, 
24  Iowa  71. 

Kan.— Roller  y.  Ott.  14  Kan.  609. 

Ky.— Nlckell  v.  Johnson,  162  Ky. 
620.  172  SW  938;  Davis  v.  Brown,  98 
Ky.  476,  32  SW  614,  36  SW  684,  17 
KyL  1428;  Western  Dlst.  Warehouse 
Co.  V.  Hobson,  96  Ky,  €60,  29  SW  308, 
16  KyL  869. 

Me. — Caswell  v.  Johnson,  58  Me. 
164. 

Md. — Warfleld  y.  Booth,  33  Md.  63; 
Guerrand  y.  Dandelet,  32  Md.  561,  8 
AmR  164. 

Mass. — Smith  v.  Brown,  164  Mass. 
684,  42  NB  101;  Handforth  v.  Jack- 
son. 150  Mass.  149,  22  NE  634;  Dean 
y.  Emerson,  102  Mass.  480;  GUman  y. 
Dwight.  13  Gray  356,  74  AmD  634. 

Mich. — Up  River  Ice  Co.  v.  Denier, 
114  Mich.  296,  72  NW  167,  68  AmSR 
480;  Tilmmerman  v.  Dever,  62  Mich. 
34,  17  NW  230,  60  AmR  240;  Hubbard 
V.   Miller,   27   Mich.   16,   l^  AmR  163. 

Minn, — HolllBton  v.  Emston,  124 
Minn.  49,  144  NW  415;  Kronschnabel- 
Smlth  Co.  V.  Kronscbnabel,  87  Minn. 
230,  91  NW  892. 

Mo.— Gill  V.  Ferris,  82  Mo.  156; 
Wiggins  Ferry  Co.  y.  Chicago,  etc., 
R.  Co.,  73  Mo.  389,  39  AmR  519; 
Mitchell  V.  Branham,  104  Mo.  A.  480, 
79  SW  739;  Gordon  v.  Mansfield,  84 
Mo.  A.  367. 

N.  H.— Webster  y.  Buss,  61  N.  H. 
40,  60  AmR  317. 

N.  J.— Carll  v,  Snyder,  (ChJ  26  A 
977;  Finger  v.  Hahn,  42  N.  J.  Bq.  606, 
8  A  664  laff  44  N.  J.  Bd.  604  mem,  17 
A  1104  mem]. 

N.  Y. — Francisco  y.  Smith,  143  N. 
Y.  488,  38  NE  «80;  Dunlqp  y.  Greg- 
ory. 10  N.  Y.  241,  61  AmD  746;  Weller 
V.  Hersee,  10  Hun  431  [aff  74  N.  Y. 
609];  Amedon  v.  Gannon,  6  Hun  384; 
Mott  v.  Mott,  11  Barb.  127;  Maler  v. 
Homan,  4  Daly  168;  Booth  v.  Selbold, 

87  Misc.  101,  74  NYS  778;  Ewing  v. 
Johnson,  34  HowPr  202;  Muller  y. 
Vettel,  25  HowPr  360. 

N.  C. — King  y.  Fountain,  126  N.  C. 
196.  36  SE  427. 

Okl. — Thrclkeld  v.  Steward,  24  Okl. 
403,  103  P  630,  188  AmSR  888. 

Pa.— Smith's  App..  113  Pa.  579,  6  A 


261;  Caporaso  y.  Bernstein,  89  Pa.  Co. 
600;  Carroll  v.  Hlckes,  10  Phlla.  308. 

R.  I. — Tllllnghast  v.  Boothby,  20  R. 
I.  69.  37  A  344. 

Tw. — Gates  y.  Hooper.  90  Tex.  663, 
39  SW  1079. 

Vt.— Clark  y.  Crosby,  87  Vt  188. 

W.  Va, — Boggs  y.  Friend.  87  SE 
878. 

Wis. — Madson  v.  Johnson,  164  Wist 
812.  160  NW  1086;  Washburn  v. 
Dosch,  68  Wis.  436,  32  NW  551.  CO 
AmR  873. 

Eng. — Rogers  y.  Maddocks,  (1892] 
S  Ch.  346;  Mumford  y.  Gething.  7  C. 
B.  N.  S.  805,  97  BCL  SOS,  141  Reprint 
834;  Avery  y.  Langfoi^iK  Kay  663.  69 
Reprint  281 ;  Barr  v.  Craven.  89  L.  T. 
Rep.  N.  S.  674;  Allen  v.  Taylor,  24  L. 
T.  Rep,  N.  S.  249:  Mitchel  v.  Rey- 
nolds, 1  P.  Wma.  181,  24  Reprint  347: 
Capes  v.  Hutton,  2  Russ.  »67.  8  Enr 
Ch  367.  38  Reprint  370;  Fasakerley  v. 
Wiltshire,  Stra.  462,  98  Reprint  (36. 

(a]  mwrtwitloas,— ( 1 )  An  agree- 
ment never  to  practice  dentistry  in  a. 
certain  city,  town,  or  village.  Cook 
y.  Johnson,  47  Conn.  176,  36  AmR  64. 
(2)  An  agreement  not  to  practice 
law  In  a  oarticular  community. 
Smalley  y.  Greene,  62  Iowa  241,  3 
NW  78,  36  AmR  267.  (3)  An  agree- 
ment not  to  carry  on  the  grocery 
business  In  a  certain  town.  Jenkins 
V.  Temples,  39  Ga.  665,  99  AnvD  482. 
(4)  An  agreement  not  to  carry  on  the 
well-drlying  business  in  a  certain 
town.  Hubbard  v.  Miller,  27  MIcb. 
15,  16  AmR  153.  (5)  An  agreement 
not  to  carry  on  the  business  of  a 
shoe  dealer  in  a  particular  town. 
Curtis  V.  Ookey,  68^  N.  Y.  300.  (6) 
An  agreement  not  to  deal  In  aen- 
cultural  Implements  in  a  particular 
town.  Beard  y.  Dennis,  6  Ind.  200. 
63  AmD  880.  (7)  An  agreement  not 
to  deal  In  hardware  In  a  particular 
town.  Stewart  y.  Challacombe,  11 
III.  A.  379.  (8)  An  agreement  not  to 
erect  a  lanyard  in  a  particular  town. 
Grundy  v.  Edwards,  7  J.  J.  Marsh. 
(Ky.)  367,  23  AmD  409.  (9)  An 
agreement  to  discontinue  a  tavern  in 
a  town  within  half  a  mile  of  land 
sold.  Helchew  v.  Hamilton.  3  Greene 
(Iowa)  596.  (10)  An  agreement  not 
to  maintain  a  milldam  at  a  certain 
place.  Ulrich  v.  Hull,  17  Wis.  4!4. 
(11)  The  courts  have  often  held  valid 
agreements  not  to  practice  medicine 
in  a  certain  town  or  county.  Mc- 
Curry v,  Gibson,  108  Ala.  451,  18  S 
806,  64  AmSR  177;  Webster  y.  Wil- 
liams. 62  Ark.  101,  34  SW  637;  Series 
V.  Lyon,  87  Conn.  ;83,  86  A  664;  (Jock 
V.  Johnson,  47  Conn.  175,  36  AmR 
64;  Ryan  v.  Hamilton,  206  111.  191. 
68  NB  781  [rev  103  111.  A.  212];  Linn 
v.  Sigsbee.  67  111,  75;  Beatty  v. 
Coble,  142  Ind.  329,  41  NB  690;  Mar- 
tin V.  Murphy.  129  "Ind.  464.  28  NB 
1118;  Miller  v.  Elliott,  1  Ind.  484.  50 
AmD  476;  Cole  v.  Edwards.  93  Iowa 
477,  61  NW  940;  Haldeman  v.  SimoD- 
ton.  55  Iowa  144,  7  NW  493;  Hill  v. 
Gudgell,  9  KyL  486;  Warfleld  v. 
Booth,  38  Md.  63:  Dwight  v.  Hamil- 
ton, 113  Mass.  176;  Oilman  V.  Dwight. 
13  Gray  (Mass.)  366,  74  AmD  634; 
Doty  y.  Martin,  32  Mich.  462; 
Gordon  y.  Mansfield,  84  Mo.  A.  3<i: 
Nlver  y.  Rossman,  18  Barb.  (N.  Y.) 
50;  Mott  v.  Mott,  11  Barb.  (N.  Y.) 
127;  Holbrdok  y.  Waters,  9  HowPr 
(N.  Y.)  836-  Hauser  v.  Harding,  12( 
N.  C.  296,  is  SE  686;  Threlkeld  t. 
Steward,  24  Okl.  408,  i08  P  630.  131 
AmSR  888:  Belts'  App.,  10  WklyNC 
(Pa.)  431;  French  y.  Parker,  16  ft.  L 
219.   14   A   870.   27  AmSR   733. 

[bl  SMith  of  vmttj  protMted.— 
(1)  Defendant  had  agreed  that  he 
would  not,  at  any  time  after  leaving 
plaintiff's  service.  In  which  he  was 
employed  as  a  druggist's  assistant 
engage  in  the  business  of  a  druggist 
and  chemist  in  the  particular  town. 
At  the  trial  the  agreement  was  held 
void  by  Lord  Denman,  on  the  ground 
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it  be  a  large  eity;**  within  certain  limits  in  a  city;** 
in  a  town  or  city,  and  vicinity  j"  or  at  any  place 
which  will  interfere  with  the  business  sold.  The 
coorts  have  also  sustained  an  agreement  not  to  run 
a  stage  on  a  specified  road,'*''  and  an  eprreement  by  a 
vendor  of  a  milk  route  not  to  serve  milk  over  tho 
same  route.^  An  agreement  not  to  eng;ag^  in  a 
certain  business  in  a  certain  town  while  another 
carries  on, the  same  business  there  is  valid." 
Speciiled  distances  from  parttenlar  points.  While 

that  tbe  restraint  attached  to  defend- 
ant as  long  ajB  he  should  live,  al- 
thou^  plalntifr  might  leave,  might 
part  with  hla  hualness,  or  might  die) 
and  Chat  It  was  onlv  necessary,  as  a 
reasonable  orotection  to  plAlntllT, 
tbar  it  sboula  extend  to  such  time  as 
plaintiff  should  be  In  business  In  the 
town.  But  on  appeal  this  ruling 
was -reversed,  and  the  higher,  court 
said:  "If,  therefore,  It  Is  not  unrea- 
sonable, as  undoubtedly  It  Is  not,  to 
prevent  a  servant  from  entering  into 
the  same  trade  In  the  same  town  In 
which  his  master  lives,  so  long  as 
the  master  carries  on  the  trade 
there,  we  cannot  think  it  unreason- 
able that  the  restraint  should  be  car- 
ried further,  and  should  be  allowed 
to  continue.  If  the  master  sells  the 
trade,  or  bequeaths  It,  or  It  becomes 
the  property  of  his  personal  repre- 
sentative." Hitchcock  V.  Coker.  6  A. 
A  E.  438,  454,  33  BCL  241,  112  Re- 
print 167.  (2)  A  covenant  by  a 
physician  that  he  should  not  "at  any 
time  thereafter"  engage  In  practice 
in  a  certain  city  has  been  held  void, 
as  it  would  prevent  him  from  prac- 
tlclngr  after  the  death  of  the  other 
party.  "The  practice  of  a  physi- 
cian." the  court  said,  "Is  a  thing  so 
fiurely  personal,  depending  so  abso- 
utely  on  the  confidence  reposed  In 
his  personal  skill  and  ability,  that 
when  he  ceases  to  exist  It  necessa- 
rily ceases  also,  and  after  his  death 
can  have  neither  an  Intrinsic  nor  a 
market  value."  Uandevllls  v.  Har- 
man,  42  N.  J.  Eq.  185,  194,  7  A  37, 
(3)  This  reasoning,  however,  is  ex- 
pressly repudiated  in  a  Bhode  Island 
case  which  is  almost  on  all  fours 
with  the  New  Jersey  case,  where  It 
Is  said  that  the  reasoning  In  Hitch- 
cock V.  Coker,  6  A.  &  E.  438,  463,  33 
BCL  241,  112  Reprint  167,  "Is  as  valid 
in  the  case  of  a  profession  as  of  a 
trade,  for  whether,  technically  speak- 
ing, there  be  any  goodwill  attending 
a  profession  or  not,  the  professional 
practice  Itself  would  probably  sell 
for  more  with  the  restraining  con- 
tract, if  the  restraint  were  unlim- 
ited in  duration,  than  it  would  if  the 
restraint  were  for  the  life  of  the 
promisee  or  covenantee  only.  If  the 
complainant  here  wished  to  retire 
from  his  practice  and  sell  It,  he 
could  probably  sell  It  for  more.  If  he 
could  secure  the  purchaser  from 
competition  with  the  defendant  for- 
ever, than  he  could  If  he  could  only 
secure  him  from  such  competition 
during  his  own  life.  So,  if  he  wished 
to  take  In  a  partner,  he  could  for  the 
same  reason  make  better  terms  with 
him."  French  v.  Parker,  16  R.  I. 
219,  221,  14  A  870,  27  AmSR  738. 

W.  Mo.— PelU  V.  Elchele,  62  Mo. 
171. 

N.  J. — Sternberg  v.  O'Brien,  48  N. 
J.  Ba.  370^2  A  348. 

N.  T. — ^Weller  v.  Hersee.  10  Hun 
431   [aff  74  N.  T.  6091. 

Oh. — ^Thomas  v.  Miles,  3  Oh.  St. 
274. 

Eng. — ^Bunn  v.  Guy,  4  East  190,  102 
Reprint  803. 

tal  XUastxatiOBair— (1)  An  agree- 
ment not  to  deal  In  fancy  goods  In 
Cincinnati.  Ohio.  Thomas  ■  v.  Miles, 
3  Oh.  St.  274.  (2)  An  agreement  not 
to  deal  In  cabinet  ware  In  Buffalo, 
New  Tork.  Welter  v.  Hersee,  10  Hun 
431  [aff  74  N.  T.  609  mem].  (3)  A 
contract  not  to  engage  In  the  cloth- 
ing bualhesa  In  Newark  or  Jersey 
C1&,     New     Jersey.      Sternberg     v. 


O'Brien,  48  N.  J.  Bq.  370,  22  A  348, 
33  CentrLJ  224.  (4)  A  contract  not 
to  engage  In  the  match  business  In 
St.  Louis.  Missouri.  Pelts  v.  Scheie, 
•2  Mo.  171.  ('5)  An  agreement  not  to 
solicit  business  as  an  attorney  In 
London,  England.  Bunn  v.  Ouy,  4 
East  190,   102  Reprint  80S. 

40.  Oewlrts  v.  Abraham,  171  111. 
A.  433;  Pierce  v.  Woodward,  6  Pick. 
(Mass.)  206;  Arnold  v.  Bukowskl,  20 
Oh.  dr.  Ct.  N.  S.  20S;  Atkyns  v.  Kln- 
ier,  4  Exoh.  776,  154  Reprint  1429. 

[a]  niTUrtmUoiu— ^An  agreement 
not  to  engage  In  the  grocery  business 
within  certain  limits  in  Boston,  Mas- 
sachusetta  Pierce  v.  Woodward,  6 
Pick.  (Masa)  206. 

41.  Ark.— Webster  v.  WlUlams,  62 
Ark.  101,  34   SW  S37. 

Iowa. — ^Hedge  v.  Lowe,  47  Iowa  137. 
Mich. — Tlmmerman     v.     Dever,     62 
Mich.  34,  17  NW  230,  60  AmR  240. 
N.  H.— Webster  v.  Buss,   61  N.  H. 

40.  60  AmR  317.  .,  „, 
Wis. — Madson  v.  Johnson,  164  Wia 

612,   160  NW   1085. 

[a]  As  for  swampls  (1)  not  to 
trade  In  agrlculturaT  implements  in 
a  certain  town  and  vicinity.  Hedge 
V.  Lowe,  47  Iowa  137.  C2)  Not  to 
practice  as  physician  In  a  city  or 
vicinity.  Tlmmerman  v.  Dever,  62 
Mich.  34,  17  NW  230,  60  AmR  240. 
(3)  Not  to  carry  on  a  business  there- 
after "In  the  vicinity"  of  a  city. 
Webster  v.  Buss,  61  N.  H.  40,  60 
AmR  317. 

42.  Harris  v.  Theus.  149  Ala.  133, 
187,  48  S  181,  123  AmSR  17,  10  LRA 
NS  204  [clt  Cyc];  Woolen  v.  Harris, 
163  N.  C.  43,  68  SE  898:  Morgan  v. 
Perhamus,  86  Oh.  St.  '617,  88  AmR 
607. 

43.  Pierce  v.  Fuller,  8  Mass.  223, 
5  AmD  102. 

44.  Reece  T.  Hendricks,  1  Leg. 
Gas.  (Pa.)  79. 

45.  O'Nell  V.  Hlnes,  14S  Ind.  32, 
43  NB  946;  Elsel  v.  Hayes,  141  Ind. 

41,  40  NE  119:  F.  T.  Gunther  Groc- 
ery Co.  V.  Koll,  163  Ky.  446,  155  SW 
1145;  Breeding  v.  Tandy,  148  Ky.  345, 
146  SW  742;  Gill  V.  Ferris.  82  Mo. 
156;  Crump  v.  LIgOn,  87  Tex.  Civ.  A. 
172,  84  SW  260. 

46.  MItohel  V.  Reynolds,  1  P. 
Wms.  181,  24  Reprint  847. 

47.  See  cases  infra  this  note, 
[a]    rartloolar    rsatfrlatiims     IMA 

valid. — (1)  One  half  mile.  Leigh  v. 
Hind,  9  B.  &  C.  774.  17  ECL  344,  109 
Reprint  288,  (2)  One  mile.  Love_v. 
Stldham,  18  Aipp.  (D.  C.)  306,  63  LRA 
397;  Harrison  v.  Lockhart,  26  Ind. 
112;  Pemberton  v.  Vaughan,  10  Q.  B. 
87,  69  BCL  87,  116  Reprint  35;  Ja- 
coby  V.  Whltmore,  49  L.  T.  Rep.  N. 
a.  336;  Loe  v.  Lardner,  4  WklyRep 
597.  (3)  Two  milea  Smith  v. 
Brown,  164  Mass.  684,  42  NE  101; 
Brampton 'V.  Beddoes,  13  C.  B.  N.  S. 
638.  106  BCL  538,  143  Reprint  213; 
Palrbrother  v.  England,  40  WklyRep 
220.  (4)  Two  and  one-half  miles. 
Atkyns  v.  Klnnier,  4  Exch.  778,  164 
Reprint  1429.  (5)  Three  miles.  Ben- 
well  V.  Inns,  24  Beav.  807,  63  Reprint 
376;  Rawllnson  v.  Clarke,  14  M.  & 
W.  187,  153  Reprint  442.  (8)  Four 
miles.  Stafford  v.  Shortreed,  62  Iowa 
524,  17  NW  766  (blacksmith  trade). 
(7)  Five  miles.  Brown  v.  Kllng,  101 
Cal.  296,  36  P  996;  Paxson's  App.,  106 
Pa.  429;  Elves  v.  Crofts,  10  C.  B.  241, 
70  ECL  241,  138  Reprint  98;  Giles  v. 
Hart,  6  Jur.  N.  S.  1881:  Newling  v. 
Dobell,  38  L.  J.  Ch.  Ill;  Proctor  v. 
Sargent.  2  M.  &  O.  20,  40  TS^CI^  4T0, 


at  the  outset  valid  restriction;:  were  confined  to  the 
particular  town  or  city  or  its  immediate  environ- 
ment,'" gradually  increasing  extensions  of  area  com- 
puted from  a  specified  point  have  been  upheld."  A 
restriction  within  very  narrow  limits  of  space  may 
of  course  be  invalid  because  of  other  unreasonable 
terms  in  the  contract.** 

In  measuring  the  distance  the  rule  was  to  measure 
in  a  straight  line  as  on  a  map  and  not  according  to 
the  usual  or  practicable  routes,'  unless  some  other 

133  Reprint  647.  (8)  Six  miles. 
Linn  V.  Slgsbee,  67  111.  76  (practice 
of  physician).  (9)  Seven  miles. 
Salnter  v.  Ferguson,  7  C.  B.  716,  62 
ECL  716,  137  Reprint  283  (surgeon 
and  apothecary);  Duignan  v.  Walker, 
Johns.  446,  70  Reprint  496.  (10)  Ten 
miles.  Harris  V.  Theus.  149  Ala.  133, 
43  S  131,  123  AmSR  17,  10  LRANS 
204;  Cook  V.  Johnson,  47  Conn.  176, 
36  AmR  64l  Espenson  v.  Koepke,  93 
Minn.  278,  101  NW  168;  Hackett  v. 
A.  U  &  J.  J.  Reynolds  Co.,  30  Misc. 
733,  62  NTS  1078;  A.  L.  &  3.  J.  Rey- 
nolds Co.  v.  Dreyer,  12  Misc.  368,  33 
NTS  649;  'Gompers  v.  Rochester,  66 
Pa.  194;  Betts'  App.,  10  WklyNC 
(Pa.)  431:  Wolff  V.  mrschfeld.  23 
Tex.  Clv.  A.  670.  57  SW  572;  Jones  v. 
Heavens,  4  Ch.  D.  636;  King  v.  Han- 
sell,  6  H.  &  N.  106,  157  Reprint  1119; 
Hill  V.  Hill,  65  L.  T.  Rep.  N.  S.  769 
NlcoU  V.  Beere,  63  L.  T.  Rep.  N.  S. 
659;  Wolmershausen  v.  O'Connor,  86 
L.  T.  Rep.  N.  S.  921:  Davis  v.  Mason, 

6  T.  R.  118,  101  Reprint  69.  (11) 
Eleven  miles.  Elsel  v.  Hayes,  141 
Ind.  41,  40  NE  119.  (12)  Twelve 
miles.     McClurg's    App.,     68    Pa.    61. 

(13)  Fifteen  mllea    Miller  v.  Elliott, 

1  Ind.  484,  SO  AmD  476;  Edmundson 
V.  Render,   90  L.  T.   Rep.  N.  S.  814. 

(14)  Sixteen  miles.  Rakestraw  v. 
Lanier,  104  Ga.  188,  30  SE  735,  69 
AmSR  154;  Thompson  v.  Means,  19 
MIbs.    604;    Perls    v.    Saalfeld.    [18921 

2  Ch.  149.  (16)  Twenty  miles.  Pyko 
V.  Thomas,  4  Bibb  (Ky.)  486;  7  AmD 
741;  Nobles  v.  Bates,  7  Cow.  (N.  T.) 
307;  Butler  v.  Burleson,  16  Vt  176; 
National  Provincial  Bank  v.  Mar> 
shall,  40  Ch.  D.  112:  Clarkson  v. 
Edge,  83  Beav.  227,  &6  Reprint  354; 
SSy,?/.*  Jf:  Young,  2  Chit.  407,  li 
ECL  709;  Tlvoll  v.  (flolley,  20  T.  L.  R. 
487.  (18)  Twenty^one  miles.  Dendy 
v.  Henderson,   11  Exch.   194,   166  Re- 

grlnt    800.     (17)    Twenty-flvei   miles, 
[aynes   v.   Doman,    [18991    2   Oh.    18. 

(18)  Thirty  miles.     Bowser  v.  Bliss, 

t.J?'^'-    <^",<*->    *<*!.    <3    AipD    98. 

(19)  Fifty  miles.  Robinson  v.  Sub- 
urban Brick  Co.,  127  Fed.  804,  62  CCA 
484;  Llnneman  v.  Allison,  142  Ky. 
809,  184  SW  134;  Davies  v.  Racerrfl 
Hun  48,  25  NTS  293;  Howard  v. 
Woodward,  10  Jur.  N.  S.  1123;  Par- 
sons V.  Cotterlll,  66  L.  T.  Rep.  N.  8. 
889;  Bryson  v.  Whitehead,  1  Sim.  & 
St.    74,    1    EngCh    74.    67    Reprint    29. 

(20)  Sixty  miles.  Whitney  v.  Slay- 
ton,  40  Me.  224.  (21)  One  hundred 
miles,  Swigert  v.  Tllden,  121  Iowa 
660,  97  NW  82,  100  AmSR  374,  68 
LRA  608.     But  see  Horner  v.  Graves, 

7  Bing.  736,  20  BCL  326,  131  Reprint 
284  (where  an  agreement  by  a  den- 
tist not  to  practice  over  a  district 
one  hundred  miles  In  diameter  was 
held  to  be  unreasonable  and  void,  on 
the  ground  that  the  restriction  was 
larger  than  necessary  for  the  pro- 
tection of  the  covenantor,  and  for  the 
further  reason  that  the  consideration 
was  very  slender  and  Inadequate, 
amounting  almost  to  fraudulent  Im- 
position). (22)  One  hundred  and 
fifty  miles.  Bunn  v.  Guy,  4  East  190, 
102  Reprint  808;  Tallls  v.  Tallis,  1  E. 
A  B,  391,  72  ECL  391,  118  Reprint 
482.  (28)  Two  hundred  miles. 
Harms  t.  Parsons,  82  Beav.  828,  S6 
Reprint  129. 

48.  Baker  v.  Hedgecock,  39  Ch.  D. 
620. 

[a]  Xttoatratloii — Where  one  boubd 
himself  not  to  engage  In  any  busi- 
ness whatever  within  the  distance  of 
one  mile  of  a  designated  point,  the 
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method  was  indicated.** 

Entire  state.  It  was  for  some  time  the  role  that 
an  agreement  not  to  carry  on  a  business  anjrwhere 
within  a  state  was  invalid,"'  but  in  the  later  cases 
this  doctrine  has  been  rejected." 

Vnited  States.  Restrictions  which  cover  the  en- 
tire United  States,  and  those  without  any  limit 
whatever,  are  both,  for  jurisdictional  reasons,  gen- 
eral restrictions,  and  as  such  have  been  condemned 
in  many  eases  ;''^  but  this  rule  is  now  modified  in 
many  jurisdictions  by  the  application  of  the  test  of 
the  reasonableness  of  the  restraint."  Further,  in 
some  cases  contracts  embracing  the  entire  United 
States  have  been  construed  as  divisible  and  have 
been  upheld." 

England.  In  the  earlier  eases  a  restraint  covering 
the  whole  of  England  was  held  invaLd,''  but  these 
decisions  are  no  longer  followed." 

[i  417]  fe.  Bestralnt  Limited  as  to  Both  Time 
and  Space.    Where  the  restraint  is  limited  as  to 


both  time  and  space  the  agreement  is  valid,'^  unless 
such  agreement  is  to  refrain  from  all  business  what- 
soever, or  unless  it  makes  one  party  the  sole  judge 
of  whether  one  business  competes  with  another."  For 
example,  an  agreement  noc  to  engage  in  the  livery 
business  in  a  certain  city  for  the  spaco  of  five  years 
is  valid,"  as  is  a  covenant  not  to  practice  medicine 
in  a  certain  town  for  four  years,"  or  an  agreement 
between  one  about  to  enter  into  a  contract  to  fur- 
nish paving  materials  to  a  city  for  use  on  a  certain 
street  and  another,  whereby  the  latter  is  to  pay  the 
former  a  certain  amount  per  cubic  yard  for  material 
used  in  the  street,  on  condition  that  the  former  will 
not  enter  into  such  contract  nor  sell  any  such  mate- 
rial in  that  city  for  a  certain  period."  Contracts  of 
this  character  are  frequent  in  connection  with  the 
sale  of  a  business  or  professional  practice,  and  par- 
ticular reasons  exist  in  such  eases  for  upholding 
them.**  While,  as  has  already  been  noted,  a  limita- 
tion as  to  time  will  not  validate  an  unlimited  re- 


contract  was  Invalid.  .  Baker  v. 
Hed^ecock,  89  Ch.  D.  E20. 

4S.  Mouflet  V.  Cole.  L.  R.  8  Bzch. 
}2;  Dulgnan  v.  Walker.  Johns.  446, 
70  Reprint  496.  But  see  LelErh  v. 
Hind.  §  B.  &  C.  774,  17  ECL.  844,  109 
Reprint  288  (holding:  that  the  dis- 
tance should  be  measured  by  the 
nearest  way  of  access  between  such 
center  and  the  place  where  the 
bireach  is  claimed  to  have  taken 
place);  Atkyns  v.  Kinnler,  4  Ehcch. 
776,  154  Reprint  1429  (holding  that 
the  distance  was  to  be  measured  by 
any  of  the  usual  public  ways,  not 
necessarily  the  most  frequented  pub- 
lic way). 

60.  More  v.  Bonnet,  40  Cal.  251,  6 
AmR  621:  Wright  v.  Ryder,  36  Cal. 
842,  96  AmD  186;  Taylor  v.  Blanch- 
ard,  13  Allen  (Mass.)  370,  90  AmD 
203;  Dunlop  v.  Gregory,  10  N.  T.  241, 
61  AmD  746;  Lawrence  v.  Kidder, 
10  Barb.  (N.  Y.)  641;  Chappel  v. 
Brockway,  21  Wend.  (N.  T.)  157;  No- 
bles V.  Bates,  7  Cow.  (N.  T.)  307; 
Thomas  v.  Miles,    8   Oh.  St.  274. 

Bl.  V.  S. — Orcgron  Steam  Nav.  Co. 
V.  Winsor.  20  Wall.  64,  22  L.  ed.  316. 

Mich. — Beal  v.  Chase,  31  Mich.  490. 

Hinn. — National  Ben.  Co.  v.  Union 
Hospital  Co.,  46  Minn.  272,  47  NW 
806.  11  LRA  437. 

N.  Y. — Diamond  Match  Co.  v.  Roe- 
ber,  106  N.  Y.  473,  13  NE  419,  60 
AmR  464  [aflt  85  Hun  421]. 

N.  C. — Cowan  v.  Fairbrother,  118 
N.  C.  406,  24  SB  212,  64  AmSR  733, 
32  LRA  829. 

R.  I. — ^Herreshofl  v.  Boutineau,  17 
R.  X.  8.  19  A  712,  S3  AmSR  860,  8 
LRA  469. 

Contra  Union  Strawboard  Co.  ▼. 
Bonfleld,  193  III.  420,  61  NE  1038, 
86  AmSR  346;  Lanzlt  v.  J.  W. 
Sefton  MfK.  Co.,  184  111.  326,  56  NE 
393,  75  AmSR  171. 

[a]  XUnatrattonB. — (1)  An  asree- 
ment  not  to  teach  the  French  or  Ger- 
man languaere  for  one  year  in  the 
state  of  Rhode  Island.  Herreshoff 
V.  Boutineau,  17  R.  I.  S,  19  A  712,  38 
AmSR  860,  8  LRA  469.  (8)  An 
aerreement  not  to  ensa^  In  the 
match  business  for  ninety-nine  years 
in  any  state  or  territory  of  the 
United  States  except  Nevada  and 
Montana.  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  13  NE  419,  60 
AmR  464  [aft  36  Hun  421].  (3)  An 
agreement  not  to  carry  on  the  print- 
ing business  in  Michigan.  Beal  v. 
Chase,  31  Mich.  490.  (4)  An  agree- 
ment restraining  one  of  the  parties 
from  running  a  steamboat  on  any 
of  the  waters  of  the  state  of  Califor- 
nia. Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  (V.  S.)  64,  22  L. 
ed.  316. 

Sa.  Cal. — Callahan  v.  Donnolly.  45 
Cal.   162,  13  AmR  172. 

Mass. — Oamewell  P.  Alarm  Tel.  Co. 
v.  Crane,  160  Mass.   50,  35  NE  98,  83 


AmSR  4'58.  22  LRA  673;  Haiidforth 
V.  Jackson,  150  Mass.  149.  22  NE  634; 
Ropes  V.  Upton,  125  Mass.  258; 
Boutelle  v.  Smith.  116  Mass.  Ill; 
Dwight  V.  Hamilton,  113  Mass.  175; 
Dean  v.  Emerson,  102  Mass,  480; 
Angler  v.  Webber.  1^  Allen  211,  92 
AmD  748;  Oilman  v.  Dwieht,  13 
Gray  856,  74  AmD  634;  Alger  v. 
Thacher,  19  Pick.  64,  31  AmD  119; 
Palmer  v.  Stebblns,  3  Pick.  188,  16 
AmD  204';  Stearns  v.  Barrett.  1  Pick. 
443.  11  AmD  223;  Perkins  v.  Lyman, 
9  Mass.  522;  Pierce  v.  Puller,  8  Mass. 
223,  6  AmD  102.  But  see  Morse 
Twist  Drill,  etc.,  Co.  v.  Morse,  103 
Mass.  73,  4  AmR  i618  (where  it  is 
said  that  the  protection  of  the  pur- 
chaser might  require  a  restriction 
coextensive   with   the   state). 

Mich.— Caswell  v.  Oibbs,  33  M^ch. 
331 

Nebr. — ^Roberts  v.  Lemont,  73 
Nebr.  866.  102  NW  770. 

N.  T. — ^Maier  v.  Homan,  4  Daly  168. 

Pa. — Taylor  v.  Saurman,  110  Pa.  3, 

I  A  40. 

63.  Bee  infra  I  419. 

64.  See  Infra   {    470. 

66.   Homer  v.  Ashford,  3  Blng.  322, 

II  ECL  162,  130  Reprint  637;  Price 
V.  Green,  16  M.  &  W.  846,  153  Reprint 
1222,  6  ERC  406. 

80.     See  infra  }  419. 

87.  Ala. — ^Knowles  v.  Jonea,  182 
Ala.  187.  62  6  614. 

Ark. — Bloom  v.  Home  Ins.  Agency, 
91   Ark.   367,    121   SW   293. 

Colo. — Preudenthal  v.  Espey,  46 
Colo.  488,  102  P  280,  26  LRANS  961. 

D.  C. — Love  V.  Stidham,  18  App. 
306,   63   LRA  397. 

Ga. — Kinney  v.  Scarbrough  Co., 
138  Qa.  77,  74  SE  772;  Bullock  v. 
Johnson,  110  Ga.  486,  86  SE  703; 
Jenkins  v.  Temples,  39  Ga.  666,  99 
AmD  482.  i 

111.— Telford  v.  Smith.  186  111.  A. 
631;  Boyce  v.  Watson,  62  111.  A.  861. 

Ind. — ^McAllster  v.  Howell,  42  Ind. 
16. 

Iowa. — Sauser  v.  Kearney,  147 
Iowa  336,  128  NW  322:  Roush  v. 
Gesman.  126  Iowa  498,  102  NW  496: 
Arnold  v.  Kruetzer,  67  Iowa  214,  25 
N.  W.  178;  Hedge  v.  Lowe,  47  Iowa 
137. 

Ky. — Skaggs  v.  Simpson,  110  SW 
261,  33  KyL  410;  Western  Dlst  Ware- 
house Co.  v.  Hobson,  96  Ky.  550,  29 
SW  808,  16  KyL  869;  Pyke  V. 
Thomas,  4  Bibb  486,  7  AmD  741. 

La. — ^Moorman  v.  Parkerson,  131 
La.  204,  59  S  122.  128.  AnnCasl914A 
1160  [clt  Cyc];  Wlnti  v.  Vogt,  3  La. 
Ann.   16. 

Me. — ipiaherty  v.  Ltbby,  108  Me. 
377,    81    A    166. 

Mass. — Boutelle  v.  Smith,  116 
Mass.  Ill;  Pierce  v.  Woodward,  6 
Pick.   208. 

Mich. — ^Wciekgenant  v.  Eccles.  178 
Mich.  696,  140  NW  613,  615  tclt  Cycl; 


Buckhout  V.  Wltwer,  187  Mich.  406. 
122   NW  184.   23   LRANS   506. 

Hinn. — Espenson  v.  Koepke,  93 
Minn.  278,  101  NW  168. 

Mo. — Skrainka  v.  Scharringfaausen. 
8  Mo.  A.   622. 

Nebr. — Downing  v.  Lewis,  59  Nebr. 
88,  80  NW  261. 

N.  M.— Thomas  v.  Gavin.  15  N.  H. 
660.  110  P  841. 

N.  Y. — Broadbooks  v.  ToUes,  114 
App.  Dlv.  648.  99  NY3  996;  Van 
Marter  v.  Babcock,  28  Barb.  633; 
Daly  V.  Smith,  38  N.  Y.  Super.  159. 
49  HowPr  150;  Nobles  v.  Bates,  7 
Cow.  807:  Noah  V.  Webb,  1  Edw.  «04. 

N.  C. — ^Baumgarten  v.  Broadaway, 
77  N.  C.  8. 

Oh. — ^Paragon  Oil  Co.  T.  Hall.  7 
Oh.  Clr.  Ct.  240,  4  Oh.  Cir.  Dec  576; 
Age  Pub.  Co.  V.  Times  Pub.  Co.,  21 
Oh.  Cir.  Ct.  N.  S.  24;  Jewel  Tea  Co. 
v.  Wilson,  20  Oh.  Cir.  Ct.  N.  S.  233. 

Pa. — Kuhns  v.  Loetsbier,  58  Pa. 
Super.  148;  Philadelphia  Towel  Sup- 
ply, etc.,  Co.  v.  Weinstein,  57  Pa. 
Super.  290;  Hardin  v.  Maust,  26  Pa. 
Dlst.  21;  Shoemaker  Ice  Co.  t. 
Rutherford,   15  Pa.  Dist.  67. 

Philippine. — Gsell  v.  Koch,  H 
Philippine  1.  ^^ 

Tenn. — Balrd  v.  Smith,  128  Tenn. 
410,  161  SW  492,  LRA1917A  376; 
Bradford  v.  Montgomery  Furniture 
Co.,  116  Tenn.  «10,  92  SW  1104.  t 
LRANS   979. 

Tex.— Wolff  V.  Hirachfeld.  23  Tex. 
Civ.  A.  670,  57  SW  672;  Tobler  v. 
Austin,  22  Tex.  Civ.  A,  M.  .63  SW 
708. 

Wash. — Loutsenhlser  v.  Peck.  89 
Wash.  435,  164  P  814;  Nelson  v. 
Brassington,  64  Wash.  180,  116  P  629, 
AnnCaal913A  289. 

Wis. — Rose  v.  Gordon,  168  Wis. 
414,   149   NW  158. 

Eng. — Mitchel  V.  Reynolds.  1  P. 
Wms.  181,  24  Reprint  847. 

N.  B.— McNlohol  V.  Ryan.  S4  N.  B. 
891. 

68.  American  Laundry  (To.  y.  E.  & 
W.  Dry-Cleaning  Co.,   (Ala.)    74  S  58. 

•9.  '  American  Laundry  Co.  t.  & 
A  W.  Dry-Cleaning  Co.,  (Ala.)  74  S 
58. 

60.  Haursen  v.  Gavin,  162  III.  377. 
44  NE  735  Faff  69  III.  A.  661 ;  Palmer 
V.  Toms,  96  Wis.  367,  71  N"W   654. 

61.  Oilman  v.  Dwight,  IS  Gray 
(Mass.)  366.  74  AmD  634;  Mott  v. 
Mott,  11   Barb.    (N.  Y.)   127. 

S3.  Marshalltown  Stone  Co.  v.  Des 
Moines  Brick  Co.,  114  Iowa  574.  87 
NW   496. 

6&     See   cases   supra  this   section. 

[a]  Xeasoa  for  cU*. — "Contracts 
of  this  character,  when  limited  as  to 
the  time  they  are  to  continue,  are  not 
Inimical  to  public  policy.  On  the 
contrary,  it  Is  of  public  interest  that 
every  one  may  freely  acquire  and 
sell  personal  property  and  property 
rights.     An    established   business   in 


For l»t«r 


AarsloprnMrts  and  fduuacas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


i§  417^18] 


CONTRACTS 


[13  C.  J.]     473 


striction  as  to  sfpaoe,**  the  oonsideraticn  of  the  time 
limit  fixed  becomes  of  importance  in  applying  the 
modem  and  generally  accepted  test  of  reasonable- 
ness,"' hence  an  effort  has  been  made  in  the  notes 
to  group  a  number  of  the  many  cases  iii  which  par- 
ticular limitations  have  been  upheld  in  connection 
with  limitations  as  to  space." 

Unlimited  time  not  favored.  The  courts  have  very 
seriously  objected  to  ieontracts  imposing  a  restraint 
indefinite  in  time  or  for  an  unreasonably  long  period 
of  time." 

Natnre  of  bnsiiieu  as  influendng  time  limit.  The 
attitude  of  the  courts  is  largely  determined  in  guch 
cases  by  the  nature  of  the  business  interdicted.  It 
has  been  thought  perfectly  proper  that  the  vendor 
of  a  business  should  bind  himself  by  a  perpetual 
restriction  not  to  engage  again  in  the  same  business, 
since  the  purchaser  of  the  good  will  may  fairly  be 
supposed  to  purchase  not  only  for  his  own  imme- 
diate use  or  benefit,  but  for  the  use  of  his  personal 
representatives  in  the  same  sense  that  he  purchases 
personal  property  or  real  estate.*    But  an  injunc- 


tion was  refused  against  i>  physician  eovienanting 
not  to  practice  medicine  in  a  given  place  at/  any 
time  thereafter.*"  And  even  in  the  case  of  the  sale 
of  a  mercantile  business,  the  court  has  at  times 
deemed  a  restraint  unreasonable  that  extended  the 
covenantor's  disability  beyond  any  possible  area  of 
competition,  and  a  definite  specified  time  has  bebn 
cut  down  to  what  was  deemed  to  be  the  plain  inten- 
tion of  the  parties."*  This  reasoning  has,  however, 
not  appealed  to  or  occurred  to  some  other  courts, 
and  it  has  been  held  that  when  in  such,  a  covenant 
by  a  physician  no  time  is  mentioned  it  is  to  endure 
during  the  lifetime  of  the  covenantor,  and  the  in- 
junction will  be  made  perpetual.''^ 

[$  418]  (e)  Reasonableness  of  Bestraint — aa. 
In.  OeneraL  The  tendency  of  the  modem  authori- 
ties is  to  reject  the  fixed  rules  stated  in  the  pre- 
ceding sections,^'  and  to  gauge  the  validity  of  the 
contract  by  the  reasonableness  of  the  restraint  im- 
posed as  necessary  to  the  protection  of  the  cove- 
nantee.^ This  doctrine  is  founded  on  the  idea  that 
pubUo  policy  requires  that  when  a  man  has  by  his 


a  desirable  locality  has  value  Inde- 
pendent of  the  actual  value  of  the 
stock  and  fixtures  that  may  be  on 
hand.  It  arises  from  the  ra.ct  that 
the  old  customers  will  resort  to  the 
old  place.  This  value  may  be  fur- 
ther enhanced  by  the  personnel  of 
the  owner  or  conductor  of  the  busi- 
ness. It  is  of  pi^bllc  interest  that  the 
owner  and  proprietor  of  such  a  busi- 
ness Should  be  able  to  sell  It  at  its 
full  value,  and  that  the  purchaser 
thereof  should  receive  what  he  d%- 
slred  to  buy.  Obviously,  the  only 
way  to  obtain  the  personal  element 
of  such  a  business  is  to  require  the 
vendor  to  abstain  from  entering  Into 
business  in  competition  with  that 
which  he  has  sold.  And  while  the 
public  Interest  may  be  that  trade 
in  general  shall  not  be  restrained, 
the  law  looks  with  favor  upon  a  con- 
tract that  enables  a  vendor  to  sell 
his  property  at  its  full  value,  and 
consequently  recoKnlses  and  enforces 
such  contracts  as  he  must  necessarily 
make  in  order  to  enable  him  to  do  so. 
It  therefore  looks  with  favor  upon 
contracts  of  the  nature  of  the  one 
in  suit,  and  gives  it  that  construc- 
tion which  seems  most  in  consonance 
with  the  intent  of  the  nartles."  Nel- 
son v.  Brassington.  64  Wash.  180,  186, 
116  P  629,   AnnCaslSlSA  289. 

e*.    See  supra  i  416.        "^ 

6S.     See  Infra  I   419. 

08.    See  cases  infra  this  note. 

(a)  ▼•don*  pextoda.— <1)  One 
year.  McAlister  v.  Howell,  42  Ind. 
IS:  Davles  v.  Racer,  72  Hun  43,  26 
NTS  293;  Gates  v.  Hooper,  90  Tex. 
563.  39  SW  1078.  (2)  Two  years. 
Wints  v.  Vogt.  8  La.  Ann.  16;  Mollv- 
nr-aux  v.  Wittenberg,  39  Nebr.  647,  68 
XW  205:  Proctor  v.  Sargent,  2  M.  & 
G.  20.  40  ECL,  470,  133  Reprint  647. 
<3)  Three  years.  Brown  v.  KUng, 
101  Cal,  296.  36  P  996;  Mitchell  v. 
Branham,  104  Mo.  A.  480,  79  SW 
739;  NIcoll  V.  Beere,  63  li.  T.  Rep: 
P..  S.  669;  Everton  v.  Longmore,  18 
T.  L.  R.  356:  McNlchol  v.  Ryan,  34 
N.  B.  391.  But  see  Oppenheimer  v. 
Hlrsch,  6  App,  Dlv.  232,  88  NTS  311 
(holding  that  the  restraint  was  too 
rxtensive).  (4)  Five  years.  Love  v. 
ftWham.  13  App.  <D.  C.)  806,  63  LRA 
397;  Bullock  v.  Johnson,  110  0«. 
4S6.  36  SE  708;  Andrews  v.  Kings- 
bury, 212  111.  97,  72  NE  11;  Trent- 
man  V.  Wahrenburg.  30  Ind.  A.  804, 
«  NE  1057;  Bishop  v.  Palmer,  146 
Mass.  469,  16  NB  299,  4  AmSR  339: 
Bontelle  v.  Smith.  116  Mass.  Ill; 
Sy*55£"  ^-  Koepke,  93  Minn.  278, 
101  NW  168;  Orlte  v.  Hendricks,  71 
Hnn  7.  24  NTS  646;  Sander  y.  Hoff- 
man, 89  N.  T.  Super.  307  [rev  on 
other  grounds  64  N.  T.  248]:  Pnra- 
Kon  Oil  Co.  v.  Hall.  7  Oh.  Clr.  Ct. 
240.  4  Oh.  Clr.  Dec,  676:  Gompers 
V.    Rochester,    66    Pa.    194;    Oakdale 


Mfg.  Co.  V.  Garst,  18  R.  I.  484.  28 
A  973.  49  AmSR  784,  23  LRA  639; 
My  Laundry  Co.  v.  Schmeling,  129 
wis.  597,  109  NW  640;  Mltchel  v. 
Reynolds,  1  P.  Wms.  181.  24  Reprint 
347.  But  see  Western  Woodenware 
Assoc,  v.  Starkcy,  84  Mich.  76,  47 
>rW  604,  22  AmSR  886,  11  LRA  603 
(holding  that  the  restraint  was  too 
extensive);  Mott  v.  Mott.  11  Barb. 
(N.  T.)  127  (to  same  effect),  (6) 
Eight  yearn.  Kronschnabel-Smith 
Co.  V.  Kronschnabel,  87  Minn.  230, 
91  NW  892.  (6)  Ten  years.  Davis 
V.  Booth,  131  Fed.  31,  66  CCA  269 
[certiorari  den  195  U.  S.  636,  26  SCt 
793,  49  L.  ed.  366];  Robinson  v.  Sub- 
urban Brick  Co.,  127  Fed.  804.  62 
CCA  484;-Swlgert  v.  Tllden,  121  Iowa 
660,  97  NW  82,  100  AmSR  374.  63 
LRA  608;  Whitney  v,  Slayton,  40  Me. 
224;  Watertown  Thermometer  Co.  v. 
Pool,  61  Hun  167,  4  NTS  861;  Mul- 
ler  v,  Vettel,  25  HowPr  (N.  T.)  360; 
Monon^hela  River  Cons.  Coal,  etc., 
Co.  V.  Jutte,  210  Pa.  288,  59  A  1088, 
106  AmSR  812,  2  AnnCas  951;  Wolff 
V.  HIrschfeld,  23  Tex.  Civ.  A.  670, 
67  SW  672.  But  see  Oregon  Steam 
Nav.  Co.  V.  Winsor,  20  Wall.  (U,  S.) 
64,  32  L.  ed.  315  (holding  that  the  re- 
straint was  too  extensive);  Wright 
v,  Ryder,  36  Cal.  342.  95  AmD  186 
(to  same  effect):  Urraston  v,  Whlte- 
legg,  65  J.  P.  463  (to  same  effect). 
(7)  Fourteen  years.  Davis  v.  Mason, 
6  T,  R.  118,  101  Reprint  69.  (8)  Fif- 
teen years.  Underwood  v.  Smith,  19 
NTS  380  [aff  136  N.  T.  661  mem,  32 
NE  648  meml.  (9)  Twenty  years. 
American    Fisheries    Co.    v.    Lennen, 

130  Fed.  633,  65  CCA  79;  Fisheries 
Co.  V.  Lennen,  116  Fed.  217  [aff  130 
Fed.  633,  66  CCA  79];  Whittaker  v. 
Howe,  3  Beav.  383,  43  EngCh  '583, 
49  Reprint  160;  Bryson  v.  Whitehead, 
1  Sim.  &  St.  74,  1  BngCh  74,  67  Re- 
print 29.  (10)  Twenty-one  years. 
Dendy  v.  Henderson,  11  Ehcch.  194, 
166  Reprint  800.  (It)  Twenty-Hve 
years.  Union  Strawboard  Co.  v.  Bon- 
fleld,  193  III.  420,  61  NE  1038,  86 
AmSR  346.  But  see  American  Pre- 
servers' Trust  V.  Taylor  Mfg.  Co.,  46 
Fed.  152  (holding  that  the  restraint 
was  too  extensive) ;  Lufkin  Rule  Co. 
V.   Pringeli,   4   OhSACP   209,   3   OhNP 

131  (to  same  effect).  (12)  Ninety- 
nine  years.  Diamond  Match  Co.  v. 
Roeber,  106  N.  T.  473,  13  NE  419,  60 
AmR  464.  (13)  During  life  of  cove- 
nantor, Jacoby  v.  Whitmore,  49  L. 
T.  Rep.  N.  S.  336;  Price  v.  Green,  18 
M.  &  W.  346,  153  Reprint  1222,  6 
ERC  406;  Wallis  v.  Day.  2  M,  &  W. 
273,   160   Reprint   769. 

67.  Long  v.  Towl,  42  Mo.  646,  97 
AmD   866. 

68.  Swanson  v,  Kirby,  98  Oa.  686, 
26  SE  71:  Carll  v.  Snyder,  (N.  J.  Ch.) 
26  A  977;  Hitchcock  v.  Coker,  6  A. 
ft  E.  438,  83  ECL  241, 112  Reprint  167. 


66.  MandevlIIe  v.  Harman,  42  N. 
J.  Eq.  186,  7  A  37;  Mott  v.  Mott.  11 
Barb.  (N.  T.)  127.  See  Rakestraw 
v.  Lanier.  104  Ga.  188,  30  SE  736,  69 
AmSR  164  (where  It  is  laid  down 
that  a  distinction  exists  between 
that  class  of  contracts  binding  one 
to  desist  from  the  practice  of  % 
learned  profession,  and  those  which 
bind  one  who  has  sold  out  a  mercan- 
tile or  other  kind  of  business,  and 
the  good  win  therewith  connected, 
not  to  again  engage  In  that  business. 
In  the  former  case  there  should  be 
a  reasonable  limit  as  to  time,  so  as 
to  prevent  the  contract  from  operat- 
ing with  unnecessary  harsnness 
against  the  person  who  is  to  abstain 
from  practicing  his  profession  at  a 
time  when  his  so  doing  could  in  no 
way  benefit  the  other  contracting 
party.  Ih  the  latter  class  such  llmil 
la  not  essential  to  the  validity  of  the 
contract,  but  the  restraint  may  be 
Indefinite). 

70,  Sternberg  y.  O'Brien,  48  N.  3. 
Eq.  370,  22  A  348;  Ru  Ton  v.  Everitt. 
36  App.  Dlv.  417,  35  NTS  412. 

71.  Hauser  v.  Harding,  126  N.  C 
296,  35  SE  686. 

7S.     See  supra  ii  413-417. 

73.  U.  S.— Glbbs  v.  Consolidated 
Gas  Co..  130  U.  S.  869.  9  SCt  653,  32 
L.  ed.  979;  Oregon  Steam  Nav.  Co. 
v.  Winsor.  20  Wall.  64,  22  L.  ed.  316; 
Hall  Mfg.  Co.  v.  Western  Steel,  etc., 
Works,  227  Fed.  588.  142  CCA  220. 
LRA1916C  620:  A.  B.  Dick  Cto.  v.  Ful- 
ler, 213  Fed.  98;  Walker  v.  Lawrence, 
177  Fed.  363,  101  CCA  417;  Camors- 
McConnell  Co.  v.  McConnell,  140  Fed. 
412  [aff  140  Fed.  987  mem,  72  CCA 
681  meml;  U.  S.  Chemical  Co.  v. 
Provident  Chemical  Co.,  64  Fed.  946; 
Carter  v.  Ailing,   43  Fed.   208. 

Ala. — American  Laundry  Co.  v.  E. 
&  W.  Dry-Cleanlng  Co.,  74  S  68;  Ar- 
nold V.  Jones'  Cotton  Co..  152  Ala. 
601,  504.  44  S  662,  12  LRANS  160 
[clt  Cyc];  Harris  v.  Theus.  149  Ala. 
133,  136,  43  S  131,  123  AmSR  17,  10 
LRANS  204  felt  Cyc];  McCurry  v. 
Gibson,  108  Ala.  461,  18  S  806,  64 
AmSR  177. 

Ark. — Edgar  Lumber  Co.  v.  Comie 
Stave  Co.,  95  Ark.  449,  ISO  SW  462; 
Y\.  Smith  Light,  etc.,  Co.  v.  Kelley, 
94  Ark.  461,  127  SW  975:  Bloom  v. 
Home  Ins.  Agency.  91  Ark.  867,  378, 
121    SW   293    [clt  Cyc]. 

Colo. — Freudenthal  v.  Espey,  46 
Colo.    488,  102  P  280.   26  LRANS   961. 

Fla. — Stewart  v.  Stearns,  etc..  Lum- 
ber Co.,  56  Fla.  570,  48  S  19,  -24  LRA 
NS    649. 

Hawaii. — Hawaiian  Carriage  Mfg. 
Co.  V.  Schuman  (Carriage  Co.,  17 
Hawaii   495. 

111. — Tarr  y.  Stearman,  264  111.  110, 
105  NE  967;  American  Sand.  etc..  Co. 
V  Cnilcago  Gravel  Co..  184  111.  A.  609; 
Hoff  v.  Leneerman,  143  111.  A.  170: 
Rugg   v.   Rohrbach,   110   HI.   A.   632; 
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skill  or  by  aay  other  means  obtained  something 
which  he  wants  to  sell,  he  should  be  at  liberty  to  sell 
it  in  the  most  advantageous  way  in  the  market,  and 
in  order  to  enable  him  to  do  so  it  is  necessary  that 
he  should  be  able  to  preclude  himself  from  entering 
into  competition  with  the  purchaser;  and  therefore 
the  same  public  policy  which  enables  him  to  do  that 


should  not  forbid  him  from  alienating  what  h<> 
wants  to  alienate,  but  should  permit  him  to  enter 
into  any  stipulation,  however  restrictive  it  may  toe, 
provided  such  restriction  in  the  judgment  of  the 
court  is  not  unreasonable,  having  regard  to  the  sub- 
ject matter  of  the  contract.^*  Hence  a  stipulation 
by  a  purchaser  of  any  trade,  business,  or  profession. 


Hoops  Tea  Co.  v.  Dorsey,  99  III.  A. 
181;  Darnell  v.  Oels,  78  111.  A.  49S-, 
Talcott  V.  Brackett,  5  111.  A.  60. 
See  Punn  v.  American  Brake-Beam 
Co..  200  III.  306.  66  NB  645  [aff  102 
111.  A.  76]  (holding  particular  con- 
tract not  a  restraint). 

Ind. — Consumers'  Oil  Co.  v.  Nunne- 
macker,  142  Ind.  560,  41  NS  1048.  61 
AmSR  193-  Duffy  _y.  Stockey.  11  Ind. 
70.  71  AmD  348;  Beard 'v.  Dennis,  6 
Ind.  200,  68  AmD  380;  Trentman  v. 
Wahrenburg,  30  Ind.  A.  304,  66  NB 
1057. 

Iowa. — Wilson  v.  Delaney,  137 
Iowa  636.  113  NW  842;  Jayne.  etc., 
Lumber  Co.  v.  Turner,  132  Iowa  7. 
109  NW  307;  Swlgert  v.  Tllden,  121 
Iowa  660,   97  NW  82.   63  L.RA  608. 

Kan. — Fox  v.  Barbee,  94  Kan.  212, 
146  P  864:  Mills  V.  ResBler,  87  Kan. 
649,   125  F  68. 

Ky. — Barrone  v.  Moseley,  144  Ky. 
698,  139  SW  869;  Louisville  Fire  Un- 
derwriters V.  Johnson.  133  Ky.  797, 
119   SW   163,   24   LRANS  163. 

La. — Moorman  v.  Parkerson.  131 
La  204,  69  S  122,  123,  AnnCaSl914A 
1150    [quot  Cyc]. 

Me. — Warren  v.  Jones,  61  Me.  146. 

Md. — Guerand  v.  Dandelet,  32  Md. 
661.    3    AmR    164. 

Mass. — Marshall  Engine  Co.  v. 
New  Marshall  Engine  Co..  208  Mass. 
410,  89  NB  648;  United  Shoe  Mach. 
Co.  V.  Kimball.  193  Mass.  361.  79 
NB  790:  New  York  Beuik  Note  Co.  v. 
Kidder  Press  Mfg.  Co.,  192  Mass.  391, 
78  NB  463;  Anchor  Electric  Co.  v. 
Hawkes.  171  Mass.  101.  60  NB  509. 
68  AmSR  403.  41  LRA  189;  Camlg 
V.  Carr.  167  Mass.  544.  46  NB  117.  67 
AmSR  488,  85  LRA  512.  But  see  ad- 
hering to  former  doctrine  Meyer  v. 
Estes,  164  Mass.  467.  41  NB  683.  33 
LRA  283;  Qamewell  Fire  Alarm  Tel. 
Co.  V.  Crane,  160  Mass.  60,  36  NB  98. 
89  AmSR  468,  22  LRA  673;  Bishop 
V.  Palmer.  146  Mass.  469,  16  NB  299^ 
4  AmSR  339. 

Mich. —  Grand  Union  Tea  Co.  v. 
Lewitsky,  163  Mich.  244.  263.  116 
NW  1090  [quot  Cyc];  Weickgenant 
V.  Bccles,  140  Mich.  696.  140  NW 
613:  Buck  v.  Coward.  122  Mich.  630. 
81  NW  328;  Beal  v.  Chase,  31  Mich. 
490;  Hubbard  v.  Miller,  27  Mich.  15, 
16  AmR  163. 

Uinn. — HolUston  ▼.  Eimston,  124 
Minn.  49,  144  NW  416;  Southworth 
V.  Davistm,  106  Minn.  119,  121,  118 
NW  363,  19  LRANS  769,  16  AnnCas 
263  [clt  Cyc];  Kronschnabel-Smlth 
Co.  V.  Kronschnabel,  87  Minn.  230.  91 
NW  892;  National  Ben.  Co.  v.  Union 
Hospital  Co.,  46  Minn.  272,  47  NW 
806,  11  LRA  437. 

Miss. — Slvley  V.  Cramer,  106  Miss. 
13.  61  S  653  Joverr  suggestion  of  er- 
ror 61  8  43ir. 

Mo. — ^Angelica  Jacket  Co.  v.  Angel- 
ica. 121  Mo.  A.  226,  98  SW  806. 

Nebr. — Bngles  v.  Morgenatem,  86 
Nebr.  51,  122  NW  688. 

N.  H. — Bancroft  v.  Union  Emboss- 
ing Co.,  72  N.  H.  402,  67  A  97,  64 
LRA  298.- 

N.  J. — Fleckenstein  Bros.  Co.  v. 
Fleckenateln,  76  N.  J.  L.  613,  71  A 
266,  24  LRANS  913;  Hoagland  v. 
Segur,  38  N.  J.  I/.  230;  Owl  Laun- 
dry Co.  V.  Banks,  88  N.  J.  Eq.  230.  89 
A  1066;  Artistic  Porcelain  Co.  v. 
Boch,  76  N.  J.  Bq.  533,  74  A  680; 
Trenton  Potteries  Co.  v.  Ollphant,  58 
N.  J.  Eq.  507.  43  A  723,  78  AmSR 
612.  46  LRA  255  fmod  66  N.  J.  Bq. 
680.  39  A  923];  Althen  v.  Vreeland. 
(Ch.)  36  A  479;  BUerman  v.  Chi- 
cago Junction  R..  etc.,  Co.,  49  N.  J. 
Eq.    217.    23    A    287. 

N.  M. — Gross  v.  Blbo,  19  N.  M.  496, 
145  P  480. 

N.  T. — ^New  York  Bank  Note  Co.  v. 


Hamilton  Bank  Note  Engraving,  etc, 
Co.,  180  N.  Y.  280.  73  NB  48;  Wood 
V.  Whitehead  Bros.  Co.,  185  N.  Y. 
645,  69  NB  357;  Cummings  v.  Union 
Blue  Stone  Co..  164  N.  Y.  401.  58  NB 
525.  79  AmSR  655.  52  LRA  262; 
Oakes  V.  Cattaraugus  Water  Co.,  143 
N.  Y.  430.  38  NB  461.  26  LRA  544; 
Greenfield  v.  Gilman.  140  N.  Y.  168. 
36  NB  435;  Matthews  v.  New  York 
State  Associated  Press.  136  N.  Y. 
333.  32  NB  981.  32  AmSR  741r  Un- 
derwood V.  Smith.  135  N.  Y.  661,  32 
NB  648;  Tode  v.  Gross.  127  N.  Y. 
480,  28  NB  469,  24  AmSR  476.  IS 
LRA  662;  Leslie  v.  Lorlllard.  110  N. 
Y.  519.  18  NB  368,  1  LRA  466;  Hodge 
v.  Sloan,  107  N.  Y.  244.  17  NB  336,  1 
AmSR  816;  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  478.  13  NB  419.  80 
AmR  464;  Alden  v.  Wright.  175  App. 
DIv.  692,  162  NYS  668;  Metropolitan 
Opera  Co.  v.  Hammersteln,  162  App. 

§Iv.   691,   147   NYS   582:   Rafterty  v. 
uffalo   City    Gas    Co..    37    App.    Div. 
618.  56  NYS  288;  Ru  Ton  v.  Everett, 

35  App.  Div.  412.  54  NYS  896;  Brett 
v.  Bbel,  29  App.  Div.  266.  61  NYS 
678:  U.  S.  Cordage  Co.  v.  William 
Wall's   Sons'   Rope  Co..   90   Hun   429. 

36  NYS  978;  Watertown  Thermom- 
eter Co.  v.  Pool.  51  Hun  157.  4 
NYS  861;  Mackljinon  Pen  Co.  v. 
Fountain  Ink  Co..  48  N.  Y.  Super. 
442  Japp  dism  93  N.  Y.  668  memj: 
Booth  v.  Selbold,  87  Misc.  101.  74 
NYS  776;  Fries  v.  Parr,  189  NYS 
220. 

N.  C. — ^Anders  v.  Gardner,  151  N.  C. 
604.    66   SE  666. 

Oh. — Orasselll  v.  Lowden,  11  Oh. 
St.  349;  Lange  v.  Werk,  2  Oh.  St. 
519;  Bwing  V.  Davis,  26  Oh.  CIr.  Ct. 
208;  Peterson  v.  Schmidt,  IS  Oh.  Clr. 
Ct  206,  7  Oh.  Clr.  Dec.  202;  Block 
V.  Standard  Distilling,  etc,  Co.,  11 
OhSACP  146,  8  OhNP  SIS. 
..**y,T~Home  Pattern  Co.  v.  Mascho, 
46  Okl.  66,  148  P  131;  Anderson  v. 
Shawnee  Compress  Co.,  17  Okl.  231. 
87  P  316.  16  LRA  846. 

Or. — Seeck  v.  Jakel.  71  Or.  86,  41  P 
211.  LRA1915A  679. 

Pa. — Monongahela  River  Cons.  Coal, 
etc,  Co.  V.  Jutte,  210  Pa.  288.  59  A 
1088.  105  AmSR  812.  2  AnnCas  961: 
Morris  Run  Coal  Co.  v.  Barclay  Coal 
Co..  68  Pa.  178.  8  AmR  159;  Keeler 
v^  Taylor,  53  Pa.  467,  91  AmD  203; 
Wllmsen  v.  Rehfuss,  16  Pa.  Dlst. 
871. 

„R:  1.— Tlllin^ast  V.  Boothby,  20 
R.  I.  69.  37  A  844;  Oakdale  Mfg.  Co. 
V.  Garst.  18  R.  I.  484,  28  A  973,  49 
AmSR  784,  23  LRA  639;  Herreshoff 
V.  Boutlneau,  17  R.  I.  3,  19  A  712, 
33  AmSR  860.  8  LRA  469. 
_Tex. — Watkins  v.  Morley.  2  Tex.  A. 
Civ.  Cas.  I  728. 

Va — Klaff  V.  Pratt.  117  Va.  739, 
86  SE  74;  Merrlman  v.  Cover,  104 
Va.  428.  51  SB  817. 

Wash. — Fisher  Flouring  Mills  Co. 
V.    Swanson,    76    Wash.    649,    137    P 

W.  Va. — Boggs  V.  Friend.  87  SB 
873;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal.  etc..  Co..  60  W.  Va.  508, 
56  SB  264.  116  AmSR  901,  10  LRANS 
268,  9  AnnCas  667. 

Wis. — Madison  v.  Johnson.  164  Wis. 
612.  160  NW.  1086;  Kassik  v.  Jans- 
sen.  158  Wis.  606.  149  NW  898;  Krad- 
well  V.  Thiesen.  131  Wis.  97.  Ill  NW 
233;  Cottlngton  v.  Swan,  128  Wis.  321. 
107  NW  336:  Richards  v.  American 
Desk,  etc.,  Co.,  87  Wis.  503,  68  NW 
787. 

Eng. — Morris  v.  Saxelby,  [19161  1 
A.  C.  688;  Nordenfelt  v.  Maxim  Nor- 
denfelt  Guns.  etc..  Co.,  [1894]  A.  C. 
635.  8  BRC  413:  Dowden  v.  Pook. 
[1904]  1  K.  B.  45;  OoldsoII  v.  Gold- 
man.   [1914]    2    Ch.    603;    Haynes    v. 


Doman,  [1899]  2  Ch.  IS;  Underwood. 
V.  Barker,  £1899]  1  Ch.  300;  Badlsche 
Anllln,  etc.,  Fabrik  v.  Schott,  [18921 
3  Ch.  447;  Davlas  v.  Daviea,  S6  .Ch, 
D.  359;  Rousillon  v.  Rouslllon,  14  Ch. 
D.  361;  Leather  Cloth  Co.  v.  Lor- 
sont,  L.  R.  9  Bq.  846;  Cade  v.  Daly. 
[1910]  1  Ir.  306. 

Man.— Kelly  v.  McLaughlin.  21 
Man.  789,  19  WestLR  6SS;  Bentley  v. 
Bentley,   12  Man.  436. 

N.  B. — McNlchol  V.  Ryan,  84  N.  B. 
391. 

Ont. — Rex  v.  Beckett,  20  Ont.  L. 
401,  16  OntWR  449;  MeCaualand  v. 
Hill.  23  Ont.  A.  738:  Cook  v.  Shaw, 
26  Ont.  124;  Schrader  v.  LiUla.  10 
Ont.  368;  Wlcher  v.  Darling.  9  Ont. 
811 J  Davies  v.  Davia,  7  OntWR 
211, 

N.  W.  Terr. — ^Latimer  v.  Fontaine. 
7  Terr.  L.  110. 

[a]  IMattaotloa  betwaaa  gMurml 
aaA  purttonlar  xvstcaliits  laappUeaU*^ 
^In  Maxim  Nordenfelt  Guns,  etc., 
Co.  V.  Nordenfelt.  [18931  1  Ch.  630 
fafC  [1894]  A.  C.  635.  648.  6  ERC 
4131.  Nordenfelt,  who  was  a  maker 
and  Inventor  of  guns  and  ammuni- 
tion, sold  his  business  to  a  company 
for  a  very  large  sum  and  agreed  that 
for  twenty-flve  years  he  would  cease 
to  carry  on  the  manufacture  of  guns, 
gun  carriages,  gunpowder,  or  ammu- 
nition, or  any  business  liable  to  com- 
pete with  such  business  as  the  com- 
pany was  carrying  on  for  the  time 
being,  retaining  the  right  to  deal  in 
explosives  other  than  gunpowder.  In 
torpedoes  or  submarine  boats,  and  in 
metal  castings  or  forgings.  After 
some  years  he  entered  Into  business 
with  Miother  company  dealing  with 
guns  and  ammunition,  and  plaintiffs 
sought  an  injunction  to  restrain  him 
from  so  doing.  The  court  of  api>eal8 
held  that  a  general  restraint  of  trade 
waa  void,  but  that  the  sale  of  a 
baainess  accompanied  by  an  agree- 
ment by  the  seller  to  retire  from  the 
business  18  not  a  general  restraint  of 
trade,  provided  It  Is  reasonable  be- 
tween the  parties,  and  not  injurloua 
to  the  public.  This  restraint,  it  was 
held,  was  reasonable  between  the 
parties  because  Nordenfelt  not  only 
received  a  very  large  sum  of  money, 
but  retalj)ed  considerable  scope  for 
the  exercise  of  his  Inventive  and 
manufacturing  skill,  while  the  wide 
area  over  which  the  business  ex- 
tended necessitated  a  restraint  coex- 
tensive with  that  area  for  the  pro- 
tection of  plaintiffs.  Nor  could  the 
agreement  be  said  to  be  injurious  to 
the  public  Interest,  since  it  trans- 
ferred to  an  English  company  the 
making  of  guns  and  ammunition  for 
foreign  lands.  On  appeal  the  house 
of  lords  went  further  and  demolished 
the  old  doctrine  of  general  restraint. 
Lord  Hersehell  saying:  "Whether  the 
cases  in  which  a  general  covenant 
can  now  be  supported  are  to  be  re- 
garded as  exceptions  from  the  -  rule 
which  I  think  was  long  recognised 
as  established,  or  whether  the  rule 
is  Itself  to  be  treated  as  inapplicable 
to  the  altered  conditions  Which  now 
prevail,  is  probably  a  matter  of 
words  rather  than  or  substance.  The 
latter  is  perhaps  the  sounder  view. 
When  once  it  la  admitted  that 
whether  the  covenant  bo  general  or 
particular  the  question  of  its  valid- 
ity Is  alike  determined  by  the  con- 
sideration whether  it  exceeds  what  Is 
necessary  for  the  protection  of  the 
covenantee,  the  distinction  between 
general  and  particular  restraints 
ceases  to  be  a  distinction  in  point  of 

74.  U.  S. — ^Walker  v.  L^awrence, 
177   Fed.    363.    101    CCA   417. 


For  later  eaaes,  OeTelopasats  and  Aaagaa  in  the  law  see  cumulative  Annotations,  same  titla  page  and  note  number. 
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that  he  inll  not  exercise  the  same  trade  or  business 
so  as  to  interfere  with  the  valne  of  the  trade,  busi- 
ness, or  thing  purchased  is  reasonable  and  valid. 
In  like  manner  a  stipulation  by  the  vendor  of  an 
article  to  be  used  in  a  business  or  trade  in  which 
he  is  himself  engaged  that  it  shall  not  be  used  so 
as  to  interfere  with  his  said  business  or  trade  is 
also  valid  and  binding  under  this  doctrine."  A 
restraint  which  is  unreasonable  is  illegal  notwith- 
standing it  is  but  a  partial  restraint.'* 

[t  419]  bb.  Tests  of  Beasoiutbleness.  Each  case 
in  which  the  question  of  reasonableness  of  restraint 
arises  must  be  determined  according  to  its  own  par- 

J>.  C— Godfrey  v.  Roessle,  6  App. 
299 

N.  T. — Metropolitan  Opera  Co.  v. 
Hammersteln,  162  App.  Dlv.  691.  147 
NYS  632.  And  see  Wood  v.  White- 
head Bros.  Co..  166  N.  T.  546,  561.  69 
XB  857  (where  the  court  «ald:  "In 
the  present  practically  unlimited  field 
of  human  enterprise,  there  is  no 
sood  reason  for  restrictinK  the  free- 
dom to  contract,  or  for  learlnK  in- 
jury to  the  public  from  contracts 
which  prevent  a  person  from  carry- 
ing on  a  particular  business.  Inter- 
ference would  only  be  Justifiable 
when  It  was  demonstrable  that.  In 
some  way,  the  public  interests  were 
endangered.  But  contracts  between 
parties,  which  have  for  their  object 
the  removal  of  a  rival  and  competi- 
tor in  a  business,  are  not  to  be  re- 
garded as  contracts  in  restraint  of 
trade.  They  do  not  close  the  field  of 
comt>etltion,  except  to  the  particular 
party  to  be  affected.  To  say,  at  the 
present  day,  that  such  a  contract  as 
was  made  In  this  case  was  affected 
by  a  public  Interest  and  was  a  mat- 
ter of  public  concern  would  be,  in  my 
opinion,  unreasonable.  Such  a  con- 
tuact  not  only  does  not  obstruct 
trade;  but  It  may  be  for  the  advan- 
tage of  the  public  as  well  as  of  the 
Individual'^). 

Wash^ — Fisher  Flouring  Mills  Co. 
V.  Swanson,  76  Wash.  649,  187  P  144, 
1  L.RANS  622. 

"W.  Va. — Hoggs  v.  Friend,  87  SB 
873. 

Wis. — Madson  V.  Johnson,  164  Wis. 
«12.   160   NW   lOSB^My  Laundry  Co. 


tioular  facts,"'  and  the  subject  matter,  the  situation 
of  the  parties,  and  the  circumstances  should  be  con- 
sidered,™ the  nature  of  the  business  restrained  being 
as  important  a  consideration  as  the  elements  of  time 
and  place.'"  A  restraint  to  be  reasonable  must  bo 
such  only  as  to  afford  a  fair  protection  to  the  inter- 
ests of  the  party  in  favor  of  whom  it  is  given  and 
not  so  large  as  to  interfere  with  the  interests  of 
the  public.**  Subject  to  this  qualification  it  may  ex- 
tend to  all  the  territory  in  which  the  business  has 
been  carried  on"  or  wherein  the  covenantee 's  trade 
is  likely  to  g),**  although  coextensive  with  the 
United  States,^  and  there  are  cases  which  go  to  the 


■*■      .KHv      *^  »»        AW  Per,      .wtfcj      A^^uu«A4  jr      x.<v> 

Schmellng,  129  Wis.  697,  109  NW 
640. 

Bag. — Leather  Cloth  Co.  v.  Lor- 
sont,  L.  R.  9  Sq.  346. 

7S>  Macklnnon  Fen  Co.  v.  Foun- 
tain Ink  Co.,  48  N.  Y.  Super.  442 
[app  dlsm  98  N.  Y.  668  mem].  See 
cases  supra  notes  78,  74. 

76.  Georgia  Fruit  Eixch.  v.  Tur- 
nipseed,  9  Ala.  A.  128,  62  S  642;  Wel- 
ler  v.  Hersee,  10  Hun  431  [afT  74  N.  Y. 
609]:  Ross  v.  Sadgbeer,  21  Wend.  (N. 
Y.)  166:  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc,  Co„  60  W.  Va.  608, 
56  SE  264,  116  AmSR  901,  10  LRANS 
268,  9  AnnCaa  667;  Davles  v.  Davles, 
36   Ch.  D.   359. 

77.  Olbbs  ▼.  Consolidated  Oas 
Co.,  130  U.  S.  896,  9  SCt  663,  32  L. 
ed.  979:  Barrows  v.  McMurtry  Mfg. 
Co.,  64  Colo.  482,  131  P  430;  Kevll  v. 
Standard  Oil  Co.,  11  OhS&CP  114,  8 
OhNP    311. 

See  also  cases  supra  i  418. 

78.  Pocahontas  Coke  Co.  v,  Pow- 
hatan Coal,  etc.,  Co.,  60  W.  Va.  508, 
66  SB  264,  116  AmSR  901,  10  LRANS 
268.  9  AnnCaa  667;  Oowden  v.  Pook, 
11904]    1  K.  B.   45. 

79.  American  Brake  Beam  Co.  v. 
Pungs,    141    Fed.   923.    73   CCA   167. 

[a]  Beattaint  oa  sal*  of  intoslcat- 
Img  Uqaoxs.— (1)  Where  a  person 
agreed  not  to  carry  on  the  liquor 
business,  the  contract  was  held  valid 
on  the  ground  that  the  business  was 
not  a  trade  to  be  encouraged.  Har- 
rison V.  Liockhart.  25  Ind.  112.  (2) 
So  it  ha«  been  held  that  a  combina- 
tion of  persons  and  firms  in  a  city 
for  the  control  of  the  sale  of  beer 
and  the  cessation  of  competition 
inter  se  was  not  void  at  common  law 
as  against  public  policy,  although  in 
restraint  of  trade,  on  the  ground  that 
beer  is  not  an  article  of  prime  neces- 


sity, sjid  its  sale  is  closely  restricted 
by  public  policy.  Anheuser-Busch 
Brewing  Assoc,  v.  Houck,  (Tex.  Civ. 
A.)   27  8W  692. 

■•varahUtty  of  ooatraot  see  infra 
{  470. 

80.  U.  S. — ^Davls  y.  Booth.  131 
Fed.  81,  65  CCA  269  {mod  127  Fed. 
876,  and  certiorari  den  196  U.  S.  636, 
26  SCt  793,  49  L.  ed.  366]:  National 
Enameling,  etc.,  Co.  v.  Haberman, 
120  Fed.  415;  Hitchcock  v.  Anthony, 
S3  Fed.   779.  28  CCA  80. 

Ala. — Robbins  v.  Webb,  68  Ala.  393. 

Ark. — Edgar  Lumber  Co.  v.  Cornle 
Stave  Co.,  95  Ark.  449,  130  SW 
462. 

Cal, — Santa  (Tiara  Valley  Mill,  etc., 
Co.  V.  Hayes,  76  Cal.  iSf,  18  P  391, 
9  AmSR  211;  Callahaiv  v.  Donnolly, 
45  Cal.   152,   13  AmR  172. 

Colo. — Barrows  v.  McMurtry  Mfg. 
Co^  54  Colo.  432,  in  P  430. 

Conn. — Styles  v.  Lyon,  87  (3onn.  28, 
86  A  664. 

IIU— More  V.  Bennett,  140  III.  69, 
29  NE  888,  33  AmSR  216,  15  LRA 
361;  Llnn  v.  Sigsbee,  67  111.  75. 

Ind. — Consumers'  OU  Co.  v.  Nun- 
nemaker,  142  Ind.  560,  41  NE  1048,  51 
AmSR  193;  Wiley  v.  Baumgardner, 
97  Ind.  66,  49  AmR  427. 

Iowa. — Swlgert  v.  Tllden.  121  Iowa 
660.  97  NW  82,  100  AmSR  374,  68 
LRA  608. 

Ky. — Llnneman  v.  AUliM>n,  142  Ky. 
309,   134   SW   134. 

Minn. — Espenson  v.  Koepke,  98 
Minn.  278,  101  NW  168;  Eronschnabel- 
Smlth  Co.  V.  Kronschnabel,  87  Minn. 
230,  91  NW  892;  National  Ben.  Co.  v. 
Union  Hospital  C!o..  45  Minn.  272,  47 
NW  806,  11  LRA  437. 

Mo. — Mallinckrodt  Chemical  Works 
V.  Nemnlch.  88  Ho.  A.  6  [aft  169  Mo. 
388,  69  SW  866]. 

Nebr. — Roberts  v.  tiemont,  78  Nebr. 
866,  102  NW  770;  Wittenberg  v. 
Mollyneaux,  60  Nebr.  583,  83  NW 
842;  Herpolsbeimer  v.  Funke,  1  Nebr. 
(Unofl:.)    304,  96  NW  687. 

N.  H. — Bancroft  v.  Union  Emboss- 
ing Co.,  72  N.  H.  402,  67  A  97,  64 
LRA  298. 

N.  J. — ^Taylor  Iron,  etc..  Co.  ▼. 
Nichols.  73  N.  J.  Bq.  684,  69  A  186, 
133  AmSR  763,  24  LRANS  933;  Mar- 
vel v.  Jonah,  81  N.  J.  Eq.  369,  86  A 
968  [rev  on  other  grounds  83  N.  J. 
Eq.  295,  90  A  1004,  LRA191BB  206, 
AnnCasi918C  185):  Artistic  Porce- 
lain Co.  V.  Boch,  76  N.  J.  Bq.  533,  74 
A  680;  Trenton  Potteries  Co.  v.  Oll- 
phant,  66  N.  J.  Bq.  680,  39  A  923 
[mod  on  other  grounds  68  N.  J.  Eq. 
k07.  48  A  723,  78  AmSR  612.  46  LRA 
265];  Althen  v.  Vreeland.  (Ch.)  36  A 
479;  Sternberg  v.  O'Brien,  48  N.  J. 
Eq.  370,  22  A  348;  Mandevllle  v.  Sar- 
man.  42  N.  J.  Eq.  186,  7  A  37;  Brewer 
v.  Marshall,  19  N.  J.  Bq.  687,  97  AmD 
679. 

N.  Y. — ^Williams  V.  Montgomery, 
148  N.  Y.  619,  43  NB  67:  Leslie  v. 
Lonilard,  110  N.  Y.  619,  IS  NB  363, 
1  LRA  456;  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  13  NB  419,  60 
AmR  464;  Dunlop  v.  Gregory,  10  N. 
Y.  241,  61  AmD  746;  Oppenhelmer  v. 
Hlrsoh,  6  App.  Dlv.  232,  38  NYS  311: 
Matthews  v.  Associated  Press,  61 
Hun  199,  16  NYS  887  [aft  136  N.  Y. 
333,  32  NE  9S1,  82  AmSR  741];  Wel- 
ler  V.  Hersee,  10  Hun  431  [att  74 
N.  Y.  6091;  Macklnnon  Pen  Co.  v. 
Fountain  Ink  Co.,  48  N.  Y.  Super. 
442    [app  dlsm  93   N.   Y.   668   mem]; 


Dethlefs  V.  Tamsen,  7  Daly  867. 

Oh. — Paragon  Oil  Co.  v.  Hall,  7 
Oh.  Clr  Ct.  240,  4  Oh.  Cnr.  Dec.  576: 
Lufkln  Rule  Co.  v.  Fringell,  4  OhS 
&CP  209.  3  OhNP  181. 

Pa. — Harbison-Walker  Refractories 
Co.  V.  Stanton,  227  Pa.  65,  76  A  988; 
Smith's  App.,  113  Pa.  679,  6  A  261; 
Erie  County  Milk  Assoc,  v.  Ripley, 
18  Pa.  Super.  28. 

R.  I. — ^Tillinghast  v.  Boothby,  20 
R.  I.  69,  87  A  344;  Oakdale  Mfg.  Co. 
V.  Garst.  18  R.  I.  484,  28  A  978,  49 
AmSR  784.  23  LRA  639. 

S.  C. — ^Walter  A.  Wood  Mowing 
etc.,  Co.  V.  Greenwood  Hardware  Co., 
76  S.  C.  378,  66  SB  978,  9  LRANS 
501,  9  AnnCas  902. 

Wis. — Richards  v.  American  Desk, 
etc.,  Co.,  87  Wis.  508,  68  NW  787: 
Berlin  Mach.  Works  v.  Perry,  71 
Wis.  496,  38  NW  82,  6  AmSR  236: 
Kellogg  v.  Larkln,  8  Pinn.  123,  8 
Chandl.  133,  66  AmD  164. 

Eng. — Nordenfelt  v.  Maxim  Nor- 
denfelt  Guns,  eta,  Co„  [1894]  A.  C. 
685,  6  ERC  413;  Collins  v.  Locke,  4 
App.  Cias.  674;  Haynea  y.  Doman, 
[1899]  2  Ch.  13;  Rogers  v.  Mad- 
docks,  [1892]  3  Ch.  346;  Davles  v. 
Davles,  86  Ch.  D.  359:  Balnea  v. 
Geary,  86  Ch.  D.  164;  RouslUon  v. 
Rouslllon,  14  Ch.  D.  861;  Leather 
Cloth  Co.  v.  Lorsont,  L.  R.  9  Eg. 
345;  Hitchcock  v.  Co1sw,  6  A.  ft  SL 
438,  33  ECL  241,  112  Reprint  167: 
Whlttaker  v.  Howe,  8  Beav.  383,  48 
EngCh  388,  49  Reprint  150;  Horner 
V.  Graves,  7  Blng.  786.  20  ECL  326, 
131  Reprint  284:  NicoU  v.  Beere,  63 
L.  T.  Rep.  N.  S.  669;  Dottrldge  v. 
Crook,  28  T.  L.  R.  644.  But  see 
Badische  Anllln,  etc.,  Fabrik  v. 
Schott,  [1892]  3  Ch.  447. 

[a]  ZUwrtratloa. — The  reasonable- 
ness of  an  agreement  .  by  a  phy- 
sician's stf  slstant  not  to  engage  In  the 
practice  of  medicine  In  competition 
with  the  physician  on  the  termina- 
tion of  the  employment  depends  on 
the  question  whether  It  attords  only 
a  fair  protection  to  the  interests  of 
the  physician  in  whose  favor  it  Is 
made.  Styles  v.  Lyon,  87  C^onn.  28, 
86  A  664. 

[b]  A  period  oolBoldaiit  with  tha 
oorporata  wdstMMe  of  the  purchaser 
Is  not  unreasonable.  Trenton  Pot- 
teries Co.  v.  Oliphant.  68  N.  J.  Eq. 
607.  43  A  723,  78  AmSR  612,  46  LRA 
266  [mod  56  N.  J.  Eq.  680.  89  A 
9231. 

81.  Fleckenstein  Bros.  Co.  v. 
Fleckenstein,  76  N.  J.  L.  618,  71  A 
265,  24  LRANS  913;  Trenton  Pot- 
teries Co.  v.  Oliphant,  58  N.  J.  Eq. 
607,  43  A  723,  78  AmSR  612,  46  LRA 
255;  Parkers  Dye  Works,  Ltd.  v. 
Smith,  32  Ont  L.  169,  18  DomLR 
681,  7  OntWN  66.  See  Mallinckrodt 
Chemical  Works  v.  Nemnlch,  83  Mo. 
A.  6  [aft  169  Mo.  388,  69  SW  856] 
(holding  that  an  agreement  In  re- 
straint of  trade  cannot  be  upheld 
where  the  territory  covered  by  the 
contract  Is  all  the  states  and  all  the 
territories  of  the  United  States,  and 
It  is  not  shown  that  plalntltrs  trade 
Is  coextensive). 

8a.  Bossert  v.  S.  Jarvls  Adams 
Co.  136  Fed.  1015,  70  CCA  23;  Knapp 
v.  S.  Jarvls  Adams  Co.,  136  Fed.  1008, 
70  (XA  636. 

88.  Prame  v.  Ferrell,  166  Fed. 
702,  92  CCA  374  [certiorari  den  216 
U.  S.  606  mem,  30  SCt  406  mem,  64 
L.   ed.   345   mem];   National  Bnamel- 
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extent  of  holding  that  a  general  restraint  of  trade 
may  be  sustained  wh»:«  it  is  no  more  than  is  neces- 
sary to  the  protection  of  the  interest  involved." 
Upon  these  general  principles  the  courts  have  de- 


termined the  validity  of  contracts  of  widely  varied 
provisions^  restricting  the  right  to  engage  in  par- 
ticular businesses^'  or  professions,'^  or  to  manufac- 
ture particular  articles  or  commodities.'* 


incr,  etc.,  Co.  v.  Haberman,  120  Fed. 
416. 

[a]  I>«ralopmeat  of  dootxlaa  in 
V*w  Tozk. — (1)  .Where  defendant 
sold  his  match  manufacturlner  busi- 
ness with  the  good  will  to  a  corpora- 
tion then  engajred  In  the  same  busi- 
ness, and  covenanted  with  the  pur- 
chaser and  its  assigns  not  to  engage 
-within  ninety-nine  years  in  the  like 
business,  except  for  the  purchaser, 
In  any  of  the  United  States  or  ter- 
ritories except  Nevada  and  Montana, 
the  covenant  was  held  valid.  Dia- 
mond Match  Co.  v.  Roeber,  106  N.  Y. 
47S.  13  NB  419.  60  AmR  464.  See 
National  Wall  Paper  Co.  v.  Hobbs, 
90  Hun  2S8,  35  NYS  932  (where  the 
agreement  was  saved  by  the  excep- 
tion of  the  state  of  Washlngrton  from 
all  the  states  and  territories  of  the 
United  States).  (2)  The  effect  of 
the  reasoning  of  Diamond  Match  Co. 
v.  Roeber,  supra,  was  summed  up  in 
a  later  case  as  follows:  "Under  the 
authority  of  that  case,  it  may  be 
said  that  no  contracts  are  void  as 
being  In  general  restraint  of  trade, 
where  they  operate  simply  to  pre- 
vent a  party  from  engaging  or  com- 
peting In  the  same  business."  Leslie 
V.  LoriUard,  110  N.  Y.  B19,  534,  18 
NB  363.  1  LRA  456.  (3)  A  covenant 
embracing  the  entire  United  States 
has  been  sustained  in  later  cases. 
U.  S.  Cordage  Co.  v.  William  Wall's 
Son's  Rope  Co.,  90  Hun  429,  434.  36 
NYS  978  (where  an  agreement  that 
a  flrm  or  company  would  not  engage 
In  the  manufacture  or  sale  of  cord- 
age within  the  limits  of  the  United 
States  except  as  an  employee  of  the 
National  Cordage  Company  was  held 
to  be  valid,  the  court  saying:  "Since 
Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  13  NB  419,  60  AmR 
464  It  has  been  the  law  of  the 
State  that  a  covenant  not  to  en- 
gage in  business  made  by  a  vendor, 
in  connection  with  a  sale  of  his  busi- 
ness and  good  will,  is  valid  and 
enforclble"):  Watertown  Thermome- 
ter Co.  v.  Pool,  51  Hun  157,  163,  4 
NYS  861  (where  the  court  said: 
"The  cases  cited  seem  to  sustain  the 
doctrine  that  a  restriction  which  is 
no  greater  than  the  interest  of  the 
vendee  requires,  and  by  giving  which 
the  vendor  has  obtained  an  increased 
price  for  what  he  sold,  is  valid, 
though  it  extended  through  the 
whole  kingdom  or  country"). 

a*.  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  473,U8  NB  419,  60  AmR  464. 

86.     See  cases  Infra  notes  86-88. 

80.     See  cases   infra  this   note. 

[a]  Ootttraota  bald  rMwonable  as 
to;  (1)  General  merchandise.-  Berg- 
huls  V.  Schultz,  119  Minn.  87,  137 
NW  201:  Wooten  v.  Harris.  163  N.  C. 
43,  68  SB  898.  (2)  Butcher.  Per- 
kins V.  Clay,  54  N.  H.  518.  (3) 
Baker.  Boutelle  v.  Smith,  116  Mass. 
Ill:  R&nnie  v.  Irvine,  7  M.  &  O.  969, 
49  BCLi  969,  136  Reprint  393.  (4) 
Drugs.  Kradwell  v.  Thlesen,  131 
Wis.  97,  111  NW  233.  (5)  Milk. 
Stride  V.  Martin,  77  L,.  T.  Rep.  N.  S. 
600.  (6). Fisheries.  Fisheries  Co.  v. 
Lennen,  130  Fed.  533,  65  CCA  79 
faff  116  Fed.  217).  (TiFlsh.  More- 
head  Sea  Food  Co.  v.  Way.  169  N.  C. 
679,  86  SB  603.  (8)  Coal  and  flsh. 
Hitchcock  V.  Anthony,  83  Fed.  779, 
28  CCA  80.  (9)  Public  house  keeper. 
Cattermoul  v.  Jared,  53  Sol.  J.  244. 
(10)  Liquor.  Walker  v.  Lawrence, 
177  Fed.  363,  101  CCA  417.  (ll)  To- 
bacco. Bwins  v.  Johnson,  34-  HowPr 
(N.  Y.)  202.  (12)  Turpentine.  Har- 
ris V.  Theus,  149  Ala.  133.  43  S  131, 
123  AmSR  17,  10  LRANS  204.  (13) 
Molding  sand.  Wood  v.  Whitehead 
Bros.  Co.,  165  N.  Y.  645,  59  NE  357. 
(14)  Importation  of  meat.  Nevanas 
v.  Walker,  [1914]  1  Ch.  418.  (15) 
/  Banking.  Hoagland  v.  Segur,  38  N. 
J.  L.  230;  Whltlleld  ▼.  L*vy,  36  N.  J. 


L.  149.  (16)  Insurance.  Bloom  v. 
Home  Ins.  Agency,  91  Ark.  367,  121 
SW  293  (holding  that  insurance  ex- 
pirations are  of  value  and  subject 
to  sale,  BO  that  the  seller  may  pro- 
tect the  purchaser  by  agreeing  to 
refrain  from  engaging  in  the  busi- 
ness within  a  certain  county  for  Ave 
years).  (17)  Newspaper  and  maga- 
zine publishing.  Andrews  v.  Kings- 
bury, 212  111.  97,  72  NB  11  [aff  112 
111.  A.  518];  Noah  v.  Webb,  1  Bdw. 
(N.  Y.)  604;  Age  Pub.  Co.  v.  Times 
Pub.  Co.,  21  Oh.  Cir.  Ct  N.  S.  24; 
Welstead  v.  Hadley,  21  T.  L.  R.  165; 
Ainsworth  v.  Bentley,  14  Wkly.  Rep. 
630.  And  see  Cowan  v.  Fairbrother, 
118  N.  C.  406,  24  SB  212,  64  AmSR 
733,  32  LRA  829  (where  a  husband 
and  his  wife  sold  a  newspaper  owned 
by  them  In  a  certain  county,  and 
agreed  that  the  husband  would  not 
edit,  print,  or  conduct  a  newspaper, 
nor  be  In  anywise  connected  with 
one  printed  anywhere  in  the  state, 
and  that  for  a  like  period  the  wife 
should  not  edit,  print,  or  conduct  a 
newspaper  or  magazine,  nor  be  in 
anywise  connected  with  one  any- 
where In  the  said  county  without 
the  consent  of  the  purchaser  or  his 
assignees).  (18)  Oasfltters.  Clark- 
son  V.  Edge,  33  Beav.  227,  55  Re- 
print 364.  p9)  Dyer  and  scourer. 
Guerand  v.  Dandelet,  32  Md.  561,  3 
AmR  164.  (20)  Elevator.  Bottom- 
ley  V.  Brown,  188  Mich.  134.  154  NW 
ST.  (21}  Oln  and  mill.  Malakoff  Gin 
Co,  V.  Riddlesperger,  (Tex.)  192  SW 
530.  (22)  House  moving.  Fox  v. 
Barbee,  94  Kan.  212,  146  P  364.  (23) 
Livery-stable  keeper.  King  v.  Foun- 
tain. 126  N.  C.  196,  36  SB  427;  Cot- 
tlngton  ▼.  Swan,  128  Wis.  321,  107 
NW  336.  (24)  Garage  keeper.  Kelly 
V.  McLaughlin,  20  Man.  789,  19  West 
LR  633.  (25)  Undertaker.  Linne- 
man  v.  Allison,  142  Ky.  809,  184  SW 
134.  (26)  Ferry.  Westfall  v.  Mapes, 
3  Grant  (Pa.)  198.  (27)  Carriage  of 
goods  and  passengers.  Davis  v.  Bar- 
ney, 2  Gill  &  J.  (Md.)  382  (sustain- 
ing a  covenant  not  to  be  concerned 
in  the  stage  business  on  the  Wash- 
ington and  Baltimore  road);  Palmer 
V.  Stebbins,  3  Pick.  (Mass.)  188,  15 
AmD  204  (sustaining  a  condition  in 
a  bond  that  the  obligor  should  cease 
to  have  any  concern  In  the  business 
of  boating  on  the  Connecticut  river, 
should  give  the  obligees  all  the 
freighting  of  his  goods  at  customary 
price,  etc.,  and  should  not  directly 
nor  indirectly  aid,  countenance,  or 
promote  any  other  boatman);  Hol- 
llston  V.  Ematon,  124  Minn.  49.  144 
NW  415  (bus  and  baggage  business 
in  a  particular  city);  ■  Dunlop  v. 
Gregory,  10  N.  Y.  241,  61  AraD  746 
(sustaining  covenant  by  the  pur- 
chaser of  a  steamboat  that  it  should 
never  be  run  on  the  upper  Hudson 
river);  Merriman  v.  Cover,  104  Va. 
428,  61  SE  817  (holding  a  stipulation 
in  a  contract  between  a  firm  procur- 
ing a  right  of  way  for  a  railroad  and 
the  owner  that  no  chestnut  oak  bark 
shall  be  shipped  over  their  road,  ex- 
cept to  the  owner,  unless  he  refuses 
to  take  it  at  the  market  price,  not 
void  on  its  face). 

[bl  Ooatraeta  liaUl  nnxttasoaable 
as  to:  (1)  Dealing  in  oil.  Con- 
sumers' Oil  Co.  V.  Nunnemaker,  142 
Ind.  660.  41  NB  1048,  51  AmSR  193. 
(2)  Perfumery.  Price  v.  Green,  16 
M.  &  W.  346,  153  Reprint  1222,  6 
ERG  406.  (3)  Coal.  Ward  v.  Byrne, 
5  M.  &  W.  548,  151  Reprint  232.  (4) 
Carriage  of  goods  and  i>assengers. 
Oregon  Steam  Nav.  Co.  v.  Hale,  I 
Wash.  T.  288,  34  AmR  803  (holding 
bad  a  covenant  by  a  corporation  of 
one  state  with  a  citisen  of  another 
not  to  run  a  steamboat  nor  to  allow 
its  machinery  to  be  used  on  any 
other  boat  in  any  of  the  waters  of 
certain  states). 


87.  .  See  cases  infra  this  note. 

[a]  Contracts   held   xtttMoauMa  as 

to:  (1)  Attorney.  Whittaker  v. 
Howe,  3  Beav.  383,  43  EngCh  38 J.  49 
Reprint  150.  (2)  Physician.  (Jilman 
v.  Dwlght,  13  Gray  (Mass.)  356,  357. 
74  AmD  634  (sustaining  an  agree- 
ment by  a  physician  transferring  his 
practice  and  good  will  to  another 
physician  foi-  a  price,  and  guaran- 
teeing that  "no  other  physician,  for 
the  space  of  four  years  will  estatK 
lish  himself  in  this  place  as  a  com- 
petitor, unless  the  increased  popula- 
tion [of  the  place]  should  warrant  it. 
or  unless  said  Gilman  shall  commit 
some  act  which  shall  forfeit  to  him 
the  conSdeiice  of  the  community;" 
and  that  If  any  such  competitor  did 
so  establish  himself,  the  former 
would  r«pay  the  sum  paid):  Bal- 
lachullsh  Slate  Quarries  Co.  v. 
Grant,  »  F.   (Ct.   Sess.)  1105. 

[b]  Oontracta  held  nsxMMonablt 
as  to:  (1)  Medicine  and  surgery. 
Rakestraw  v.  Lanier.  104  Ga.  188,  30 
SE  735,  69  AmSR  164  (holding  void 
an  agreement  for  the  formation  of 
a  medical  partnership  to  continue 
for  twelve  months,  but  which  might 
be  dissolved  by  either  of  Its  two 
members  on  thirty  days'  notice  to 
the  other,  whereby  one  of  them  stip- 
ulated that,  in  consideration  of  the 
advantages  and  benefits  that  would 
flow  to  him  by  reason  of  the  forma- 
tion of  such  partnership,  he  agreed 
that  in  the  event  said  flrm  should 
at  any  time  thereafter  be  dissolved 
he  would  not  locate  or  engage  in  the 
practice  of  medicine,  surgery,  or 
obstetrics  at  a  town  named,  or  at 
any  place  within  a  fifteen-nUle  radius 
of  a  specified  drug  store  therein, 
unless  ne  should  first  obtain  the 
written  consent  of  the  other  pariy 
to  the  contract).  (2)  Dentist.  Tarr 
V.  Stearman,  264  111.  110,  106  NE 
957;  Horner  v.  Graves,  7  Blng.  735. 
20  ECL  326,  131  Reprint  284.  (3) 
Pathologist  and  mlcroscoplst.  Estates 
V.  Rubs,  [1914]   1  Ch.  468.     (4)  News- 

PfoRPJ,  K^'PJS^^^Sf-  I^"8  ▼•  Andrews. 
[19091  1  Ch.  768. 

88.  See   eases   Infra   this  note. 
[a]     Oontracta  hsIA  ZMMoaabU  as 

to:  (1)  Washing  machines.  Dolph  t. 
Troy  Laundry  Mach.  Co.,  28  Fed. 
653.  (2)  Soap.  Warren  v.  Jones,  SI 
Me.  146;  Ross  v.  Sadgbeer,  21  Wend. 
(N.  Y.)  166.  (3)  Electrical  appli- 
ances. Anchor  Electric  Co.  v. 
Hawkes,  171  Mass.  101,  60  NE  509.  S8 
AmSR  408,  41  LRA  189  (sustaining 
an  agreement  by  officers  of  three 
separate  corporations  engaged  in 
manufacturing  and  dealing  In  elec- 
tric goods,  who  became  omcera  of  a 
new  corporation  which  purchased 
the  interest  and  good  will  of  the 
others,  not  to  engage  In  a  like  busi- 
ness or  compete  In  any  manner  for  a 
Seriod  of  five  years,  unless  on  wlth- 
rawlng  from  such  con>oration  be- 
cause put  at  a  disadvantage  In  ref- 
erence to  salary).  (4)  Machinery. 
Excelsior  Quilting  Co.  ▼.  Creter,  3< 
Misc.  698,  74  NYS  361.  (5)  JackeU 
and  aprons.  Angelica  Jacket  Co.  t. 
Angelica,  121  Mo.  A.  226,  98  SW  80S. 

(6)  Omcrete  products.  Washington 
Charcrcte  Co.  v.  Campbell,  72  Wash. 
566,     131     P  .  208,     AnnCasl914D    630. 

(7)  Glass.  Barrows  v.  McMurtry 
Mfg.    Co.,     64    Colo.    482,    181    P    4S0. 

(8)  Glassware.  Jeannette  First  Nat. 
Bank  v.  Missouri  Glass  Co.,  169  Mo. 
A.  874,  152  SW  378.  (9)  Porcelain 
door  knobs.  Artistic  Porcelain  Co.  v. 
Boch,  78  N.  J.  Eq.  533,  74  A  680. 
(10)  Embossing  machines.  Bancroft 
v.  Union  Embossing  Co.,  72  N.  H. 
402,  57  A  97,  64  LRA  298.  (11) 
Brick.  Robinson  v.  Suburban  Brick 
Co.,  127  Fed.  804,  62  CCA  484.  (12) 
Custom-made  shirts.  Swigert  v. 
Tllden,  121  Iowa  650.  97  NW  82,  IM 
AmSR  374,  68  LRA  iOS.     (IS)   Brake 


For  lata*  oaaaa,  dsvalopBiaBts  and  oluuifaa  In  the  law  see  cumulative  Annotations^  same  title,  page  and  note  number. 


f§  420-421] 


CONTRACTS 


[13^C.J.]     477 


[%  420]  cc.  Bestnininc  Contract  Hnst  Be  Andl- 
Vtiy.  The  covenant  or  contract  by  which  the  re- 
straint is  imposed  must  'be  incidental  to  and  in  sup- 
port of  another  contract  or  a  sale  by  which  the 
covenantee  acquires  some  interest  in  the  business 
needing  protection.^  ■  Contracts  which  have  for 
their  object  inerely  the  removal  of  a  rival  and 
competitor  in  a  business  are  unlawful  under  all  cir- 
cumstances.*" It  is  not  necessary  that  the  contract 
accompany  the  sale  of  the  tangible  plant  of  a  busi- 
ness," For  example,  if  the  business  is  one  which 
is  carried  on  without  any  business  plant,  an  agree- 


beams.  American  Brake  Beam  Co. 
V.  Punxs,  141  Fed.  923,  73  CCA  157. 
(14)  Paper.  American  Strawboard 
Co.  V.  Halderaan  Paper  Co.,  83  Fed. 
619.  27  CCA  614.  (16)  Farm  ma- 
chinery. Hall  Mftr.  Co.  V.  Western 
Steel,  etc.  Works,  227  Fed.  688.  142 
CCA  220,  LRA19HC  620.  (16)  Print- 
er's rollers.  Bingham  v.  Maigne,  52 
N.  Y.    Super.   90. 

[b]  OimtXBota  held  nnrmrmiiWit 
as  to:  (1)  Yeast  powder.  Callahan 
V.  I>oiuiolf]r,  45  Cal.  1S2,  IS  AmR 
172.  <2)  Palm  leaf  beds.  Irfxwrence 
v.  Kidder,  10  Barb.  (N.  Y.)  641 
(holding  void  an  agreement  by  the 
Tendons  of  a  manufacturing  busi- 
ness that  they  would  desist  from  and 
discontinue  the  manufacturing,  trad- 
ing, selling,  or  in  any  manner  or 
form  interfering  in  or  with  the 
manufacture  of  palm  leaf  l>eds  or 
mattresses  or  in  the  materials  out 
or  which  such  beds  are  made,  di- 
rectly or  indirectly,  in  all  the  ter- 
ritory of  the  state  of  New  York  west 
or  the  city  of  Albany,  and  that  they 
would  not  sell  beds  or  twist  for 
beds  to  the  agent  or  agents  of  the 
plalntlfTs  in  the  city  of  Columbus. 
Ohio). 

a».  IT.  S. — ^Boeeert  v.  a.  Jarvis 
Adams  Co.,  136  Fed.  1015.  70  CCA 
23;  Knapp  v.  S.  Jarvis  Adams  Co., 
136  Fed.  1008,  70  (XTA  636:  6.  Jarvis 
Adams  Co.  v.  Knapp,  121  Fed.  34.  B8 
CCA  1:  National  Enameling,  etc.,  Co. 
V.  Haberman.  120  Fed.  416;  U.  S.  v.. 
Addyston  Pipe,  etc..  Co..  85  Fed.  271, 
29  CCA  141.  46  LRA  122  [mod  on 
other  grounds  175  U.  S.  211.  20  SCt 
!!•  *,*-i^  ^^-  136]:  Fox  Solid  Pressed 
Steel  (3o.  v.  S<:hoen,  77  Fed.  29  [aff 
22,.*'^llS'"  grounds  84  Fed.  644.  28 
<X;a  492]. 

^Ala.-— Pearson  v.  Duncan,  78  8  406; 
Tuscaloosa  Ice_ Mfg.  Co.  v.  Williams, 
127  Ala.  118,  28  8  «69,  86  AmSR  126 
50   L.RA   176. 

Fla, — Stewart  v.  Steams,  etc.. 
Lumber  Co.,  66  Fla.  570,  48  S  19.  24 
LRANS   649. 

Ind. — ^Wiley  v.  Baumgardner,  97 
Ind.   66,  49  AmR  427. 

Iowa.— ^CJhapin  v.  Brown,  83  Iowa 
166.  48  NW  1074,  S2  AmSR  297,  12 
LiRA  428. 

Ky. — Barrone  v.  Moseley,  144  Ky. 
698,   139  SW  869. 

Mich. — Bottomley  v.  Brown,  188 
Mich.  184.  164  NW  87;  CSark  v.  Need- 
ham,  126  Mich.  84,  83  NW  1027,  84 
AmSR  659,  61  LRA  785;  Watrous  v. 
Allen,  67  Mich.  362,  24  NW  104,  68 
AmR    363. 

N.  M.— Gross  V.  Bibo,  19  N.  M.  496, 
145    P  480. 

N.  Y. — Wood  V.  Whitehead  Bros. 
Co..  165  N.  Y.  546,  69  NE  367;  Ru 
Ton  V.  Everritt,  35  App.  Dlv.  412, 
54  NY3  896;  Brett  v.  Ebel,  29  App. 
Dlv.  256,  61  NYS  673;  Oppenheimer 
v.  Hirsch.  5  App.  Div.  232.  38  NYS 
311;  Chappel  v.  Brockway,  21  Wend. 
157. 

N.  D. — Mapes  v.  Metcalf,  10  N.  D. 
601,   88    NW   713. 

Oh. — Lufkin  Rule  Co.  v.  Fringeli, 
57  Oh.  St.  596,  49  NE  1030.  63  AmSR 
736.  41  LRA  185;  Lange  v.  Werk,  2 
Oh.  St.  519;  Paragon  Oil  Co.  v.  Hall. 

7  Oh.  Clr.  Ct.  240,  i  Oh.  Cir.  Dec. 
576;  Field  Cordage  Co.  v.  National 
Cordage  Co.,  6  Oh.  Cir.  Ct.  615,  3 
Oh.  Clr.  Dec  <13:  Block  v.  Standard 
Distilling,    etc  C;o..  11   OhS&CP  146, 

8  OhNP  S18. 

Or. — Seeck  v:  Jakel,  Tl  Or.  85,  141 


P   211,    LRA1916A  679. 

Pa. — Gompers  v.  Rochester.  56  Pa. 
194. 

Wash. — Fisher  Flouring  Mills  Co. 
V.  Swanson,  76  Wash.  649,  187  P  144, 
61   LRANS  622. 

W.  Va. — Pocahontas  Coke  Co.  ▼. 
Powhatan  Coal,  etc..  Co.,  60  W.  Va. 
508,  56  SE  264,  116  AmSR  901.  10 
LRANS  268,  9  AnnCas  667. 

Wis. — ^Palmer  v.  Toons,  96  Wis. 
367.  71  NW  654. 

"It  is  a  general  rule,  however,  that 
all  contracts  of  this  character  must 
be  incident  to  and  in  support  of 
another  contract  or  sale  in  which 
the  covenantor  has  an  interest  which 
is  in  need  of  protection."  Nickell  v. 
Johnson,  162  Ky.  520,  634.  172  SW 
938. 

Jal  XeaaoB  tot  ml*  In  IT.  8.  v. 
Addyston  Pipe,  etc.,  Co..  86  Fed.  271. 
282,  29  CCA  141.  46  LRA  122  Fmod 
on  other  grounds.  175  U.  S.  211,  20 
SCt  96,  44  L.  ed.  186J,  Taft,  J.,  after 
quoting  (Thief  Justice  Tindall's  lan- 
guage, in  which  he  lays  down  the 
rule  that  a  reasonable  restraint  of 
trade  is  to  be  determined  by  con- 
sidering whether  the  restraint  is 
such  a  one  as  to  afford  a  fair  pro- 
tection to  the  Interests  of  the  party 
in  favor  of  whom  It  Is  given 
(Horner  v.  Graves,  7  Blng.  736,  20 
ECL  326,  131  Reprint  284)  says: 
"This  very  statement  of  the  rule  im- 
plies that  the  contract  must  be  one 
in  which  there  is  a  main  purpose, 
to  which  the  covenant  in  restraint  of 
trade  is  merely  ancillary.  The  cove- 
nant is  inserted  only  to  protect  one 
of  the  parties  from  the  injury  which, 
in  the  execution  of  the  contract  or 
enjoyment  pf  Its  fruits,  he  may 
suiter  from  the  unrestrained  com- 
petition of  the  other.  The  main 
purpose  of  the  contract  suggests 
the  measure  of  protection  needed, 
and  furnishes  a  sufficiently  uniform 
standard  by  which  the  validity  of 
such  restraints  may  be  Judicially 
determined.  In  such  a  case,  if  the 
restraint  exceeds  the  necessity  pre- 
sented by  the  main  purpose  of  the 
contract,  it  is  void  for  two  reasons: 
First,  because  it  oppresses  the  cove- 
nantor, without  any  corresponding 
benefit  to  the  covenantee;  and,  .sec- 
ond, because  it  tends  to  a  monopoly. 
But  where  the  sole  object  of  both 
parties  in  making  the  contract  as 
expressed  therein  is  merely  to  re- 
strain competition,  and  enhance  or 
maintain  prices,  it  would  seem  that 
there  was  nothing  to  Justify  or  ex- 
cuse the  restraint,  that  it  would 
necessarily  have  a  tendency  to  mo- 
nopoly, and  therefore  would  be  void. 
In  such  a  case  there  is  no  measure 
of  what  is  necessary  to  the  protec- 
tion of  either  party,  except  the 
vague  ana.  varying  opinion  of  Judges 
as  to  how  much,  on  principles  of 
political  economy,  men  ought  to  be 
allowed  to  restrain  competition. 
There  is  in  such  contracts  no  main 
lawful  purpose,  to  subserve  which 
partial  restraint  Is  permitted,  and 
by  which  Its  reasonableness  is  meas- 
ured, but  the  sole  object  is  to  re- 
strain trade  in  order  to  avoid  the 
competition  which  It  has  always 
been  the  policy  of  the  common  law 
to  foster." 

[b]  ZUnatratloas. — (l)  Plaintiff 
sold  to  defendant  certain  laundry 
machinery  which  plaintiff  had  used 
in   his  business.  In   consideration  of 


ment  not  to  engage  in  such  business  La  connection 
with  the  transfer  of  its  good  will  and  patronage  is 
valid." 

[$  421]  dd.  MotiTe  of  Parties.  In  determining 
whether  a  particular  contract  is  invalid,  as  in  re- 
straint of  trade,  it  would  seem  that  the  motive  of 
the  parties  is  immaterial,, in  case  the  restraint  im- 
posed by  the  contract  is  no  more  than  is  reasonably 
necessary  for  the  protection  of  the  interest  trans- 
ferred,^ and  that  the  contract  is  not  vitiated  by 
the  fact  that  it  may  become  thQ  basis  of  a  subse- 
quent illegal  restraint.**    In  case,  however,  the  ques- 

one  thousand  six  hundred  dollars, 
and  the  contract  further  proyided 
that  plaintiff  had  abandoned  the 
shirt,  collar,  and  cuff  laundry  busi- 
ness, and  confined  its  business  to 
doing  family  laundry  and  special 
work  in  shirts,  collars,  and  cuffs 
from  hotels,  and  that  such  stipula- 
tions should  bind  plaintiffs,  so  far 
aa  the  city  or  territory  adjacent 
thereto  was  concerned.  It  was  held 
that  the  agreement  to  abandon  the 
shirt  and  collar  business  in  the  city 
was  merely  ancillary  to  the  contract 
for  the  sale  of  the  laundry  machin- 


ery, within  the  rule  requiring  a  con- 
tract imposing  a  partial  restraint  of 
trade  to  be  incidental  to  another 
contract.  Barrone  v.  Moseley,  144 
Ky.  698,  139  SW  869.  (2)  A  contract 
between  manufacturers,  whereby, 
without  any  sale  of  the  business  of 
one  to  the  other,  one  party  was  pro- 
hibited from  manufacturing  of 
pressed  metal  any  parts  of  a  dia- 
mond car  truck  frame  Is  an  un- 
reasonable restraint  of  trade.  Fox 
Solid  Pressed  Steel  Co.  v.  Schoen,  77 
Fed.  29  [aff  84  Fed.  544,  28  CCA  4921. 

90.     See  Infra  !  423. 
,.f^i.  Wood  V.  Whitehead  Bros.  Co.. 
166  N.  Y.  546,  59  NE  ?57. 

[a]  WlMt  ooBStttotes  sals  of  bnst- 
u*"*"— Where  plaintiff  owned  a  lot 
on  which  he  intended  to  conduct  a 
lumber  business,  had  contracted  to 
pay  for  a  stock  of  lumber  and  paid 
the  freight  on  the  shipment,  and  had 
actually  placed  a  small  part  of  the 
lumber  on  his  lot,  his  contract  to 
sell  the  lumber  purchased  and  not  to 
engage  in  the  lumber  business  in 
the  town  for  two  years  was  not  a 
sale  pf  merely  a  right  to  engage  in 
the  business,  but  valid  under  the 
rule  permitting  one  to  sell  his  busi- 
ness and  agree  not  to  engage  therein 
for  at  least  a  limited  period.  Sauser 
V-    Kearney,    147    Iowa    336,    126    NW 

92.  Wood  V.  Whitehead  Bros.  Co., 
165  N.  Y.   545,   69  NE  367. 

93.  Camors-McConnell  Co.  v.  Mc- 
Connell,  140  Fed.  412  [aff  140  Fed. 
987  mem.  72  CCA  681  inem];  Knapp 
V.  S.  Jarvis  Adams  Co.,  136  Fed. 
1008,  70  CCA  536;  Trenton  Potteries 
Co.  V.  OUphant.  68  N.  J.  Eq.  507.  43 
A  723,  78  AmSR  «12,  46  LRA  256 
[mod  66  N.  J.  Bq.  680.  89  A  9231; 
Diamond  Match  Co.  v.  Roeber.  106 
N.   Y.    473.    13    NE   419,    60   AmR   464. 

94.  Camors-McConnell  Co.  v.  Mc- 
Connell,  140  Fed.  -421  [aff  140  Fed. 
987  mem,  72  CCA  681  meml.  See 
Georgia  Granite  R.  Co.  v.  Miller,  144 
Ga.  665,  87  SE  897  (holding  a  con- 
tract under  which  stock  in  a  rail- 
road company  was  transferred  to  a 
trustee  to  wnom  a  mortgage  given 
to  secure  bonds  of  the  corporate 
owner  of  the  stock  was  executed, 
the  rigrtit  to  vote  stock  being  re- 
tained by  the  owner,  not  Invalid  as 
In  restraint  of  trade);  Trenton  Pot- 
teries Co.  V.  Ollphant.  58  N.  J.  Eq. 
507.  43  A  723,  78  AmSR  612.  46  LRA 
255  [mod  66  N.  J.  Eq.  680,  39  A 
923]  (where  It  is  held  that,  although 
contracts  to  restrain  and  limit  com- 
petition In  the  production  of  some 
commodity,  in  the  manufacture  and 
sale  of  which  the  public  have  an  in- 
terest, are  repugnant  to  public  pol- 
icy, a  restraint  or  limit  on  competi- 
tion may  result  from  contracts  which 
the  courts  are  bound  to  enforce); 
Booth  V.  Seibold,  37  Misc.  101,  74 
NYS  776  (holding  that  the  fact  that 
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tion  arises  as  to  the  validity  of  the  contract  as  a 
restraint  on  competition,  as  distinguished  from  a 
restraint  on  trade,  an  inquiry  as  to  what  may  be 
done  under  the  contract  becomes  important.*" 
[(  422]  ee.  Detriment  to  Public  Interest.    Where 


a  contract  in  restraint  of  trade  is  injmioofl  to  the 
public  interest  it  will  not  bo  sustained,  although  it 
is  reasonable  as  between  the  parties."  This  is  par- 
ticularly true  of  contracts  affecting  bdainesses  of  a 
quasi  public  character,*'  such  as  that  of  railroads,** 


an  asalgrnee  of  a  contract  for  the 
sale  of  the  business  of  selling  fish 
and  ita  rood  will  subsequently  pur- 
chased the  business  and  good  will 
of  rival  dealers  In  flsh,  and  made  re- 
strictive contracts  with  them,  does 
not  make  the  original  contract  In- 
valid); Monongahela  River  Cons. 
Coal,  etc.,  Co.  v.  Jutte,  210  Pa.  810, 
B9  A  1119;  Monongahela  River  Cons. 
Coal,   etc.,   Co.  V.  Jutte,   210   Pa.    288, 

68  A  1088,  106  AraSR  812,  2  Ann 
Cas  961  (last  two  cases  holding 
that,  where  an  owner  of  coal  lands, 
coal  mines,  and  coal  boats  sold  the 
same  with  an  agreement  not  to  en- 
gage in  the  business  of  mining  or 
shipping  coal  In  the  territory  tra- 
versed by  the  "Monongahela,  Ohio, 
and  Mississippi  rivers  and  their 
tributaries"  for  ten  years,  the  con- 
tract was  not  contrary  to  public  pol- 
icy, although  the  purchaser  had  sim- 
ilar contracts  with  a  large  number 
of  the  coal  operators  doing  business 
in  the  Monongahela  valley  in  Penn- 
sylvania). 

98.  John  D.  Paries,  etc.,  Co.  v. 
Hartman,  153  Fed.  24.  82  CCA  168, 
12  LRANS  136  [rev  146  Fed.  358, 
and  certiorari  dism  212  XT.  S.  688  mem, 
29  set  889  mem,  63  L..  ed.  662  mem); 
Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.,  Co.,  60  W.  Va.  608.  66  SE 
264.  116  AmSR  901,  10  LRANS  268, 
9  AnnCas   667. 

Oontnota  In  iMtralat  of  oompe. 
tltlon  see  Monopolies  [27  Cyc  8991. 
„  se.  -U.  S. — Fowle  V.  Park.  131  U. 
S.  88,  9  set  658,  33  L.  ed.  67. 
.  AlS- — American  Laundry  Co.  v.  B. 
&  W.  Dry-Cleanlng  Co..  74  S  68: 
Terre-  Haute  Brewing  Co.  v.  Mc- 
Geevcr,  73  S  889;  Tuscaloosa  Ice  Mfg. 
Co.  V.  Williams,  127  Ala.  110,  28 
S  669.  85  AmSR  126,  60  LRA  17^. 

,,r^^^~^Tli^^  ^-  Ry<ler,  36  Cal.  842, 
96   AmD    186. 

V-i\  106  NE  967  (clt  Cyc]-  Laniit  v 
f?J'°'i.Mfg.  Co.,  184  111.  326.  66  NE 
t'i^'u.".-*^';!^^  1^1:  Chicago  Gas- 
iif  "'^*"^J  o9°-xX-  People's  Oas-Llght, 

_  Ind. — ^Knight,  etc.,  Co.  v.  Miller. 
JIL^"^-.."'  "  NB'828,  18  AnnCas 
li**.'»^"*Z  V-  Baumgardner,  97  Ind. 
66,   49  AmR  427. 

Mich. — Western  Wooden-ware  As- 
soa  v.  Starkey,  84  Mich.  76,  47  NW 
604,    22   AmSR  686.    11   LRA   60S. 

MO. — Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  128  Mo.  224,  27 
SW  668,  30  SW  430;  Wiggins  Ferry 
Co   V.  Chicago,  etc.,  R.  Co.,  6  Mo.  A. 

!il,  f*^  o"  ot''*''  grounds  78  Mo. 
8891. 

N.  Y. — Central  New  York  Tel.,  etc., 
Co.  V.  Averill,  199  N.  Y.  128,  92  NB 
206,  139  AmSR  878,  32  LRANS  494 
(mod  129  App.  Dlv.  762,  114  NTS  991. 

Oh. — Field  Cordage  Co.  v.  Na- 
tional Cordage  Co.,  6  Oh.  Clr.  Ct. 
816,  3   Oh.  Cir.  Dec.   613. 

Pa. — Nester  v.  Continental  Brew- 
ing Co.,  161  Pa.  473,  29  A  102.  41 
AmSR  894,   24   LRA  247. 

S.  C. — Gwynn  v.  Citizens'  Tel.  Co., 

69  S.  C.  434,  48  SB  460,  104  AmSR 
819,  67   LRA  111. 

Va.— Klaft  V.  Pratt.  117  Va.  739, 
747.  86  SB  74  [clt  Cycl;  Merriman 
y.  Cover,   104  Va.   428,   5i   SB  817. 

W.  Va. — West  Virginia  Transp. 
Co.  V.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.   600,   46  AmR  627. 

Wis. — Rose  v.  Gordon,  168  Wis. 
414,    149   NW   168. 

Eng. — Nordenfelt  v.  Maxim  Nor- 
denfelt  Guns,  etc.,  Co.,  [1894]  A.  C. 
635,   6   ERC   413. 

[al  ZUnatratlona. — (1)  An  agree- 
ment between  common  carriers  im- 
porting that  the  shipper  shall  be 
denied  the  advantage  of  improve- 
ments   or    new    facilities    adapted    to 


Wig 


the    needs    of    transportation, 

gins  Ferry  Co.  v.  Chicago,  etc.,  R. 
0.,  128  Mo.  224,  27  SW  668,  SO  SW 
430;  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  R.  Co.,  6  Mo.  A.  847  [^rev  on 
other  grounds  73  Mo.  388].  (2) 
Where  a  'firm  in  Michigan  engaged 
in  the  woodenware  manufacturing 
business  sold  out  its  business  and 
agreed  not  to  engage  therein  in  that 
and  neighboring  states  for  five  years, 
and  not  allow  Its  real  estate  whereon 
its  factory  was  situated  to  be  used 
for  such  business  for  the  same 
period,  the  agreement  was  held  void 
as  contemplating  the  cessation  of 
the  business  conducted  by  that  Arm 
In  Michigan,  to  the  injury  of  the 
citizens,  and  the  court  said:  "Here 
a  large  manufacturing  business  had 
been  established,  and  presumably  it 
gave  employment  to  quite  a  number 
of  people.  By  the  contract  these 
people  are  thrown  out  of  employ- 
ment, and  deprived  of  a  livelihood, 
and  no  other  of  the  citizens  of  Mich- 
igan are  called  In  to  take  their 
places.  The  business  is  no  longer 
to  be  carried  on  here,  but  is  re- 
moved out  of  the  State.  The  parties 
are  not  only  bound  by  the  contract, 
if  valid,  not  to  manufacture  here  for 
a  period  of  Ave  years,  but  in  seven 
other  of  the  states  of  the  great 
north-west/  teeming  with  Its  mil- 
lions of  people.  If  the  complainant 
could  enforce  this  contract  against 
Starkey,  Ferris  and  Olmsted,  and 
shut  the  doors  of  that  shop,  and  pro- 
hibit their  again  opening  them  for 
five  years  in,  any  of  those  states, 
they  could  as  well  make  valid  and 
binding  contracts  to  shut  the  shop 
of  every  manufacturing  institution 
in  the  State,  and  in  the  other  seven 
states,  and  compel  the  parties  now 
owning  and  operating  them  to  re- 
main out  of  business  for  a  term  of 
years,  and  hold  the  doors  of  these 
shops  shut  during  such  period." 
Western  Wooden-ware  Assoc,  v. 
Starkey,  84  Mich.  76,  83.  47  NW 
604,  22  AmSR  686,  11  LRA  503. 
(3)  A  lease  for  a  term  of  years  by  a 
manufacturing  company  of  the  ma- 
chinery in  the  mill  of  another  like 
company,  together  with  the  tatter's 
good  will,  wBlch  did  not  provide  for 
the  operation  of  the  machinery  where 
situated  or  for  its  removal,  is  hsld 
void  as  in  restraint  of  trade.  Field 
Cordage  Co.  v,  National  Cordage  Co., 
6  Oh.  Cir.  Ct.  616,  8  Oh.  Cir.  Dec. 
613. 

97.  Gibbs  V.  Consolidated  Gas 
Co.,  130  U.  S.  3S6,  9  set  663,  32  L. 
ed.  979;  Central  New  York  Tel., 
etc,  Co.  V.  Averill,  199  N.  Y.  128.  92 
NB  206,  139  AmSR  878.  82  LRANS 
494  [mod  129  App.  Div.  762,  114  NYS 
99];  Charleston  Gas  Co.  v.  Kanawha 
Gas  Co.,  58  W.  Va.  22,  60  SB  876, 
112  AmSR  936,  6  AnnCas  164;  West 
Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.,  22  W.  Va.  600,  46 
AmR  627. 

"From  the  principles,  which  un- 
derlie all  the  cases,  the  inference 
must  be  necessarily  drawn,  that  if 
there  be  any  sort  of  business,  which 
from  its  peculiar  character  can  be 
restrained  to  no  extent  whatever 
without  prejudice  to  the  public  In- 
terest, then  the  courts  would  be 
compelled  to  hold  void  any  contract 
imposing  any  restraint,  however 
partial  on  this  peculiar  business, 
provided  of  course  it  be  shown 
clearly,  that  the  peculiar  business 
thus  attempted  to  be  restrained  is 
of  such  a  character,  that  any  re- 
straint upon  it  however  partial 
must  be  regarded  by  the  court  as 
prejudicial  to  the  public  interest." 
west  Virginia  Transp.  Co.  v.  Ohio 
River  Pipe  Line  Co..  22  W.  Va.  600, 
625,    46   AmR   627. 


88.  U.  S.— Baltimdre,  etc.  Tel. 
Co.  V.  Western  Union  Tel.  Co.,  24 
Fed.  819;  Western  Union  TeL  Co.  v. 
Baltimore,  etc,  Tel.  Co^  23  Fed.  12; 
Pullman's  Palace-Car  Co.  ▼.  Texas, 
etc,  R.  Co.,  11  Fed.  626,  4  Woods 
317;  Western  Union  Tel.  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  11  Fed.  1,  3  Mc- 
Crary  iso. 

Ga. — Central  B.  Co.  v.  Collins,  40 
Ga.    582. 

Ind. — Chicago,  etc,  R.  Co.  ▼.  South- 
ern Indiana  R.  Co.,  38  Ind.  A.  234, 
70   NB  843. 

Iowa. — Richmond  v.  Dubuque,  etc 
R.   Co..   33  Iowa  422. 

Miss. — Mobile,  etc,  R.  Co.  v.  Pos- 
tal Tel.  Cable  Co.,  76  Miss.  731.  26 
S  370,  46  LRA  323. 

Mo. — Wiggins  Ferry  Co.  t.  Chi- 
cago, etc,  R.  Co.,  73  Mo.  389,  39 
AmR    519. 

N.  J. — ^Union  Locomotive,  etc,  Ca 
V.  Brie  R.  Co.,  37  N.  J.  L.   23. 

N.  M.— Union  Trust  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  8  N.  H.  827,  43  P 
701. 

N.  Y. — Brown  v.  New  York  Cent, 
etc,  R.  Co.,  76  Hun  365,  27  NYS  69 
(app  dism  161  N.  Y.  674  mem,  46  NE 
1146   memj. 

Pa.— Bald  Eagle  Valley  R.  Co.  v. 
Nlttany  Valley  R.  Co.,  171  Pa.  284. 
33    A    239,    60    AmSR    807,    29    LRA 

[a]  OlastistlOBaL — (1)  A  contract 
between  a  railroad  comptuiy  and  a 
sleeping  car  company.  Pullman's  Pal- 
ace-Car Co.  v.  'Texas,  etc,  R.  Co..  11 
Fed.  625,  4  Woods  317  (holding  void 
a  contract  whereby  a  sleeping  car 
company  was  given  the  exclusive 
right  to  furnish  sleeping  car  accom- 
modations on  a  certain  line  of  rail- 
road). But  see  Chicago,  etc,  R.  Co. 
V.  Pullman  Southern  Car  Co..  139 
U.  S.  79.  11  set  490,  36  L.  ed.  97 
(where  It  was  held  that  a  stipula- 
tion In  a  contract  that  a  sleeping 
car  company  should  have  the  exclu- 
sive right  for  flfteen  years  to  fur- 
nish drawing  room  and  sleeping  cars 
for  a  railroad  company's  use  did  not 
render  the  contract  void  as  being  in  • 
restraint  of  trade  or  aminst  public 
policy,  as  such  stipulation  did  not 
disable  the  sleeping  car  company 
from  furnishing  cars  to  a  rival  rail- 
road, and  the  law  would  imply  from 
the  terms  of  the  contract  that  it 
must  furnish  the  railroad  company 
In  question,  not  only  adequate  and 
safe  cars,  but  sufficient  In  number 
for  the  use  of  the  public  traveling 
on  the  latter's  road).  (2)  Contracts 
between  a  railroad  company  and  a 
telegraph  company.  Western  Union 
Tel.  Co.  V.  Postal  Tel.  Co..  217  Fed. 
538,  183  CCA  385;  BaltlmoreT  etc., 
Tel.  Co.  V.  Western  Union  Tel.  Co., 
24  Fed.  319  (holding  that  a  contract 
between  a  telegraph  company  and 
a  railroad  company,  by  which  it  was 
attempted  to  give  an  exclusive  right 
to  the  former  to  build  and  operate 
a  telegraph  line  over  the  lines  and 
right  of  way  of  the  railroad  com- 
pany, and  by  which  the  railroad  com- 
pany further  agreed  to  discriminate 
in  the  carriage  and  rates  of  freight 
against  competing  telegraph  com- 
panies, was  against  public  policy 
and  void);  Western  Union  TeL  Co. 
V.  Baltimore,  etc,  Tel.  Co.,  83  Fed. 
12;  -Western  Union  TeL  C».  v.  Bur- 
lington, etc.,  R.  Co.,  11  fM.  1.  S  Mc- 
Crary  130;  Western _W3on  Tel.  Co. 
V.  American  Union  /BFel.  Co^  6S  Qa. 
160,  38  AmR  781  (heading  that  a  eon- 
tract  by  a  railrqcBd  company  grant- 
ing to  a  telegr-  '  A)h  company  the  ex- 
clusive use  8  A„[,(f  occupancy  of  ita 
right  of  way  fr,^^  telegraph  purposes, 
was  void  a*^  ■  jn  restraint  of  trade 
and  against  »._,  .uMic  policy) ;  Mobile, 
etc,  R.  Oi-  giVmtal  Tel.  Cable  Co., 
76  kis     Jll-Ti1    28  S  S70.  46  LRA  Hi: 
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telegrapb,^  telephone,^  gas,*  eleotxio,'  and  Other 
public  service  corporations,*  for  example,  pool- 
ing  contracts  and   other  agreements  of  combina- 


tions between  railroad  oocppames  or  other  common 
carrietB  to  stifle  competition  and  raise  freight  or 


Union  Truat  Co.  v.  Atchison,  etc.,  R. 
Co..  8  N.  M.  827.  43  P  701.  But  aee 
Western  Union  Tel.  Co.  v.  Atlantic, 
etc^  Tol.  Co.,  2»  F.  Ca«.  No.  17.445, 
7  BiBS.  367  (sustalnins  a,  contract 
conferrlns  exclusive  rights);  West- 
em  Union  Tel.  Co.  v.  Chioa^o,  ete., 
R.  Co.,  86  IlL  246,  29  AmH  28  (hold- 
ing that  a  contract  whereby  a  tele- 
crraph  company  was  to  put  up  its 
lines  alone  a  railroad  and  be  given 
the  exclusive  right  of  way  for  tele- 
graphic purposes  was  not  contrary 
to  public  policy,  and  the  railroad 
company  could  be  enjoined  flrom  per- 
mitllng  another  telegraph  company 
to  place  and  maintain  a  wire  on  the 
same  poles);  Western  Union  Tel.  Co. 
V.  Atlantic,  etc..  Tel.  Co.,  7  Oh.  Dec 
(Reprint)  163.  1  CincLBul  201  (hold- 
ing that  an  agreement  between  a 
railroad'  company  and  a  telegraph 
company  for  the  construction  of  a 
line  of  telegraph,  by  which  the  rail- 
road company  granted  the  exclu- 
sive right  of  way  and  bound  Itself 
to  transport  and  deliver  wherever 
along  the  road  materials  were 
needed  in  such  construction,  opera- 
tion, or  repair  of  the  telegraph  line, 
but  not  to  deliver,  except  at  regular 
stations,  for  any  competing  line,  was 
illegal  and  void  as  to  alscrimlna- 
tions.  bat  not  as  to  the  gi^nt  of  an 
exclusive  right  to  use  of  the  right 
of  way);  Western  Union  Tel.  Co.  v. 
Atlantic  etc.,  Tel.  Co.,  6  Oh.  Dec 
(Reprint)  407,  5  AmLRec  42»  (hold- 
ing that  a  contract  between  a  tele- 
graph company  and  railway  com- 
pany, founded  on  sufflclent  con- 
sideration, stipulating  that  the 
former  should  have  the  exclusive 
right  to  construct  a  line  over  the 
latter's  right  of  way  for  twenty-flve 
years,  was  not  void  as  against  pub- 
lic policy);  Canadian  Pac.  R.  Co.  v. 
W^estem  union ^Tel.  Co.,  17  Can.  S.  C. 
IBl  (sustaining  a  contract  conferring 
an  exclusive  right).  (3)  A  Contract 
between  a  railroad  company  and  a 
ferry  company.  Wiggins  Perry  Co. 
V.  (Jhlcago,  etc,  R  Co,  73  Mo.  389,  39 
AmR  SIS  (holding  that  a  contract 
between  a  ferry  company  and  a  rail- 
road company,  whereby  the  railroad 
company  was  to  construct  its  depot 
on  lands  belonging  to  %be  ferry  com- 
pany and  give  the  ferry  company 
the  transportation  of  all  goods 
across  the  river,  was  not  in  restraint 
of  trade).  (4)  A  contract  between 
a  railroad  company  and  an  elevator 
company.  Richmond  ▼.  Dubugue, 
etc.,  R.  Ck>.,  it  Iowa  422  (holding 
that  a  contract  between  an  elevator 
company  and  a  railroad  company,  by 
which  the  railroad  company  agreed 
that  the  elevator  should  have  the 
handling  of  all  through  grain  at  a 
specified  price  for  a  period  of  fif- 
teen years,  was  not  invalid  as  being 
in  contravention  of  public  policy,  on 
the  ground  tliat  it  gave  the  elevator 
a  monopoly  of  thfe  handling  of  all 
the  through  grain  transported  over 
defendant's  road).  (6)  (contract  be- 
tween railroad  company  and  hack- 
man.  Brown  V.  New  Tork  Cent.,  etc., 
R.  Co..  75  Hun  866,  27  NTS  69  (app 
dism  161  N.  T.  674  mem,  46  NE 
1146  mem]  (holding  that  a  contract 
between  a  railroad  company  and  a 
hackman,  by  which  the  company 
granted  an  exclusive  privilege  to  the 
nackmaa  to  come  Into  its  station 
yards  with  his  hacks  for  the  pur- 
pose of  soliciting  business  from  per- 
sons arriving  at  the  station,  was  not 
against  public  policy).  (6)  Con- 
tracts between  railroad  company 
and  shippers.  Union  Locomotive, 
etc,  Co.  V.  EMe  R.  Co..  87  N.  J.  L. 
23  (holding  that  a  contract  between 
a  railroad  company  operating  a  rail- 
road in  New  Jersey  under  acts  of 
the  legislature  of  that  state  and 
certain  individuals,  the  effect  of 
which  was  to  give  the  latter  the  ex- 
clusive right  of  transporting  certain 
kinds    of   freight   over   the   railroad. 


was  void  from  considerations  of 
public  policy);  Bald  Eagle  Valley 
R.  Co.  V.  Nlttany  Valley  R.  Co.,  171 
Pa.  284,  83  A  239,  50  AmSR  807,  29 
LRA  423  (holding  that  a  contract 
by  a  railroad  company  with  an  Iron 
company  by  which  the  former  fur- 
nished funds  to  develop  the  latter 
and  give  It  facilities  for  transpor- 
tation, in  consideration  of  which  the 
iron  company  contracted  to  give  it 
all  its  traffic,  was  not  in  restraint  of 
trade,  against  public  policy,  or  ultra 
vires,  but  that  the  further  agree- 
ment that  the  coal  company  should 
give  no  aid  to  the  construction  of 
competitive  lines  would  not  be  en- 
forced, as  it  was  against  public  pol- 
icy). 

M.  See  Central  New  Tork  Tel., 
etc,  Co.  V.  Averill,  199  N.  T.  128, 
92  NE  206,  139  AmSR  878,  32  LRA 
NS   494. 

1.  Central  New  Tork  Tel.,  etc, 
Co.  V.  Averill.  199  N.  T.  128,  92  "NB 
206,  139  AmSR  878.  82  LRANS  404 
[mod  129  App.  Div.  762,  114  NTS 
99]:  Union  Trust,  etc..  Bank  v.  Kin- 
loch  Long-Distance  Tel.  Co.,  258  111. 
202,  101  NB  636,  46  LRANS  465, 
AnnC:asl914B  258  [aff  169  111.  A. 
309];  Gwynn  v.  Citizens'  Tel.  Co.,  69 
S.  C.  434,  48  SB!  460,  104  AmSR  819, 
67  LRA  111.  But  compare  Home 
Tel.  Ck).  V.  North  Manchester  Tel. 
Co^  47  Ind.  A.  411,  92  NB  558,  93 
NK  234  (holding  that  where  the  re- 
straint Is  only  partial,  incidental,  or 
minor  to  the  main  -object  sought  to 
be  obtained,  the  contract  is  not  nec- 
essarily invalid  if  the  main  object 
is  for  the  public  good):  Whltaker  v. 
Kllby,  66  Misc.  387,  i06  NTS  611 
raff  122  App.  Dlv.  895  mem,  106  NTS 
1149  mem]  (holding  that  a  contract 
between  a  telephone  company  and 
another  telephone  company,  reason- 
ably reatrlctlng  Its  corporate  activi- 
ties, but  not  to  such  an  extent  as 
unduly  to  interfere  with  the  pub- 
lic rights,  is  not  Invalid). 

[a]  ZUostzattOBS. — (l)  A  contract 
between  defendants  and  plaintiff 
telephone  company,  which  provided 
for  the  Installation  and  maintenance 
of^a  private  telephone  exchange  in 
defendant's  hotel  for  a  period  of 
nine  years,  and  further  that  the  a»- 
Pjratus  should  remain  the  property 
of  the  telephone  company,  and  that 
no  histruments  and  wires  other  than 
those  furnished  by  plaintiff  should 
be  placed  or  maintained  in  the  hotel 
or  operated  in  connection  with  the 
exchange,  and  that  plaintiff's  appa- 
ratus should  not  be  used  in  connec- 
tion with  any  exchange  other  than 
plaintiff's  was  invalid,  in  so  far  as 
the  provision  giving  plaintiff  the  ex- 
clusive right  to  operate  its  exchange 
in  the  hotel  was  concerned,  in  that 
it  prevented  persons  having  other 
telephone  systems  from  connectlnK 
with  the  hotel.  Central  New  Tork 
Tel.,  etc.,  Co.  v.  Averill,  199  N.  T. 
128,  98  NE  206,  139  AmSR  878,  32 
LRANS  494  Imod  129  App.  Dlv.  752. 
114  NTS  99].  (2)  A  contract 
whereby  a  local  telephone  company 
agreed  to  connect  the  wires  of  a 
long  distance  comi)any  with  Its 
switchboard  and  forward  all  long 
distance  messages  over  Its  lines,  to 
the  exclusion  of  a  competing  com- 
pany cannot  be  sustained  on  the 
principle  that  parties  may  enter  a 
valid  contract  In  partial  restraint  of 
trade,  the,  parties  to  the  contract 
being  public  service  corporations. 
Union  Trust,  etc.,  Bank  v.  Klnloch 
Long-Dlstance  Tel.  Co.,  268  111.  202 
JSJ.o^o?!^'  *5  LRANS  466,  AnnCas 
1914B  268  [aff  169  111.  App.  309]. 
(3)  A  contract  by  a  telephone  com- 
pany with  a  customer  to  put  in  a 
telephone,  on  condition  that  the  cus- 
tomer will  not  use  another  system. 
Is  against  public  policy.  Owynn  v. 
Citizens'  TeL  Co.,  69  S.  C.  434,  48 
SE  460,  104  AmSR  819,  67  LRA  111 
[quot  (jyc). 


S.  Gibbs  V.  Consolidated  Oas  Co., 
ISO  V.  8.  396,  9  set  653,  32  L.  ed. 
979;  Peo.  v.  Chicago  Gas  Trust  Co., 
130  III.  268,  22  NE  798,  17  AmSR 
319,  8  LRA  497;  Chicago  Gas-Light, 
etc.,  Co.  v.  Peoples  Gas-Light,  etc., 
Co.,  121  111.  630,  13  NE  169,  2  AmSR 
124;  Charleston  Oslb  Co.  v.  Kanawha 
Gas  Co.,  58  W.  Va.  22,  60  SE  876, 
112  AmSR  936,  6  AnnCas  164.  Com- 
pare Ft.  Smith  Light,  etc.,  Co.  v. 
Kelley,  94  Ark.  461,  127  SW  976 
(sustaining  a  contract  between  the 
holder  of  a  municipal  gas  franchise 
and  a  gas  corporation,  on  the  ground 
that  It  was  impossible  for  a  con- 
sumer to  be  oppressed  by  a  monop- 
oly under  the  terms  of  the  contract). 

[a]  Oliistxwtlotu— Where  two  cor- 
porations, supplying  the  same  com- 
munity with  natural  gas,  agreed  to 
parcel  out  between  them  the  terri- 
tory, giving  to  each  the  exclusive 
right  to  sell  gas  in  given  bonndaries, 
fixing  prices,  and  prohibiting 
change,  except  by  mutual  consent, 
binding  one  company  to  use  for  pub- 
lic consumption  only  gas  produced 
by  the  other,  and  prohibiting  one 
from  producing  from  the  section  of 
country  in  which  the  other  produces 
gas,  such  agreement  tends  to  a 
mpnopoly,  and  Is  void  as  aninst 
public  policy.  Charleston  Oas  Co.  v. 
Kanawha  Gas  Cte..  68  W.  Va.  22,  60 
SE  876,  112  AmSR  936,  6  AnnCas 
154. 

3.  Keene  Syndicate  v.  Wiohita 
Gas,  etc,  Co.,  69  Kan.  284,  76  P  834. 
105  AmSR  164,  67  LRA  61,  2  Ann 
Cas  949. 

4.  Union  Trust,  etc..  Bank  ▼. 
Klnloch  Long  Distance  Tel.  Cte.,  26( 
111.  202,  101  NE  636.  46  LRANS  466, 
AnnCasl914B  268  [aff  169  111.  A. 
309];  Charleston  Gas  Co.  v.  Kana- 
wha Gas  Co,,  58  W,  Va.  St.  if)  SB 
876,  112  AmSR  936,  6  Ann(^s  164. 
But  see  Leslie  v.  Lorlllard,  110  N.  T. 
611i  533,  18  NE  363,  1  LRA  456 
(holding  that  the  apprehension  of 
danger  to  the  public  interests 
"should  rest  on  evident  grounds,  and 
courts  should  refrain  from  the  ex- 
ercise of  their  equitable  powers  in 
Interfering  with  and  restraining  the 
conduct  of  the  affairs  of  individuals 
or  of  corporations,  unless  their  con- 
duct. In  some  tangible  form,  threat- 
ens the  welfare  of  the  public"); 
Wayne-Monroe  Tel.  Co.  v,  Ontario 
Tel.  Co.,  60  Misc.  436,  112  NTS  424 
(where  it  Is  said  that  contracts  be- 
tween public  service  corporations, 
however,  may  be  upheld,  although 
they  Involve  incidentally  a  partial 
restraint  of  competition,  if  the  main 
object  of  the  agreement  is  lawful 
and  beneficial  to  the  public  and  the 
restraint  on  competition  imposed  is 
only  a  minor  incident  and  fairly  nec- 
essary to  the  accomplishment  of  the 
principle  to  be  attained). 

[a]  The  right  to  ma  a  hotel  is 
not  a  franchise,  and  a  hotel  keeper 
owes  no  duty  to  the  public  except  to 
provide  fair  accommodations  at  a 
reasonable  price;  and  therefore, 
where  two  hotel  proprietors  In  the 
same  town  exchange  their  hotel 
buildings,  and  in  one  of  the  deeds  it 
was  provided  that  the  grantee,  as  a 
part  of  the  consideration  of  the  ex- 
change should  not  use  the  granted 
premises  for  hotel  purposes  for  two 
years,  such  provision  was  not  void 
as  against  public  policy.  Wltten- 
borg  V.  Mollyneaux,  60  Nebr.  683,  83 
NW  842.  But  see  demons  v.  Mead- 
ows, 123  Ky.  178,  94  SW  13,  29  KyL 
619.  124  AmSR  339,  6  LRANS  847 
(holding  that  a  contract  between 
competing  proprietors  of  hotels  In  a 
town,  whereby  one  of  them  agreed 
to  keep  his  hotel  closed  for  three 
years,  reserving  the  right  to  rent 
the  same  for  offices  and  to  roomers, 
and  whereby  the  other  agreed  to  pay 
a  specified  sum  monthly  to  the  for- 
mer during  the  three  years.  Is  in  re- 
straint of  trade  and  Illegal,  since  a 


480     [13  C,  J.] 


CONTRACTS 


[§§  422-423 


passenger  rates."  It  is  also  trae  trnder  some  eiraum- 
stances  of  grants  of  ezclusive  rights  or  privileges 
by  eities  or  villages,*  and  even  by  private  individu- 
als or  purely  private  corporations.' 

[(  423]    ir.  Leasening  Oompetitton.    The  rule  in- 


hibiting interference  with  public  interests  also  in- 
validates contracts,  the  tendency  of  which  ia  to 
tessen  competition  or  to  raise  the  price  of  commodi- 
ties.^   This  rule  is  not  restricted  to  contracts  affect- 


hotel  1b  a  quasi  public  Institution, 
and  an  a^eement  by  a  proprietor 
not  to  perform  a  duty  Imposed  on 
him  by  law  Is  In  contravention  of 
public   policy). 

[b]  Ooatract  hatwaam  oaaal  com- 
pany  and  oool  oompaay.— An  agree- 
ment between  a  canal  company  and 
a  coal  company,  granting:  to  the  coal 
company  all  the  facilities  of  naviga- 
tion which  the  canal  would  afford, 
not  exceeding  one  half  of  its  whole 
capacity,  was  not  invalid  as  being  a 
monopoly  of  that  half  to  the  exclu- 
sion of  the  public,  as  against  other 
carriers  of  coal,  where  it  did  not  ap- 
pear that  the  public  was  injured,  or 
that  either  company  had  thereby  ex- 
ercised any  function  that  was  ex- 
clusive of  the  public  right.  Com.  .v. 
Delaware,  etc.,  Canal  Co.,  43  Pa.  295. 

a.  U.  S. — Chicago,  etc.  R.  Co.  v. 
Wabash,  eta,  R.  Co.,  81  Fed.  »9S,  9 
CCA-  659. 

Ky. — ^Anderson  v.  Jett,  g9  Ky.  »7B, 
12  3W  670.  11  KyL.  570,  6  L.RA  890; 
Sayre  v.  Louisville  Union  Benev. 
Assoc,  1   Duv.   143,   86  AmD  613. 

La. — 'Texas,  etc,  R.  Co.  v.  South- 
em  Pac.  R.  ■  Co.,  41  La.  Ann.  970,  6 
S  888,  17  AmSR  445. 

N.  H. — Manchester,  etc.,  R,  Co.  v. 
Concord  R.  Co..  66  N.  H.  100,  20  A 
383,  49  AmSR  682,  9  LRA  689. 

N.  T. — Stanton  v.  Allen,  6  Den. 
434,  49  AmD  282:  Hooker  v.  Vande- 
water,  4  Den.  349,  47  AmD  258. 
Compare  Ives  v.  Smith,  3  NTS  646 
[aff  65  Hun  606  mem,  8  NTS  46] 
(sustaining  an  agreement  by  which 
territory  was  divided  between  roads 
for  future  development  by  branch 
lines). 

[a]  XUnstrattona.— (1)  An  agree- 
ment between  owners  of  rival  steam- 
boats. Anderson  v.  Jett.  89  Ky.  376, 
12  SW  670.  11  KyL  B70,  6  BRA 
390.      (2)    Agreements    between    pro- 

Srietors  of  several  lines  of  boats, 
tanton  v.  Allen.  5  Den,  (N.  T.) 
434.  49  AmD  282;  Hocker  v.  Van- 
dewater,  4  Den.  (N.  T.)  349,  47 
AmD  268.  (3)  An  arrangement 
whereby  two  competing  systems  of 
railroads  agree  to  divide  their  earn- 
ings is  against  public  policy.  Texas, 
•etc.,  R.  Co,  V.  Southern  Pac.  R.  Co., 
41  La.  Ann.  970,  6  S  888,  17  AmSR 
446.  (4)  A  contract  between  rival 
and  competing  railroad  companies 
for  the  purpose  of  preventing  com- 
petition, but  not  for  the  purpose  of 
raising  the  prices  of  transportation 
above  a  reasonable  standard,  is  not 
void  as  against  public  policy.  Man- 
cheater,  etc,  R.  Co.  v.  Concord  R. 
Co.,  66  N.  H.  100,  30  A  S8(,  49  AmSR 
682.   9   LRA  689. 

0.  Qale  V.  K&Iamazoo,  23  Mich. 
344,  9  AmR  80  (holding  that  a  con- 
tract between  the  president  and  the 
trustees  of  a  village  and  a  private 
cltlsen,  under  which  the  latter  was 
to  erect  a  market  house  for  the  vil- 
lage, tne  authorities  undertaking,  as 
a  compensation  to  him,  to  confine 
the  marketing  of  the  citleens  during 
market  hours  to  the  building  and  its 
vicinity,  to  appoint  a  proper  officer 
for  the  enforcement  of  all  ordlnanceE; 
relative  to  the  market  and  the  vend- 
ing of  market  articles,  and  to  con- 
trol and  rent  the  stalls  for  the  bene- 
fit of  the  person  erecting  the  build- 
ing, was  void,  as  creating  a  monop- 
oly). 

[a]  dtj'a  nant  of  •xdnslva  U- 
eanaa  to  Mil  Utnoia.— A  contract  by 
which  a  city  agreed,  in  consideration 
of  the  erection  of  a  commodious 
hotel  within  the  corporate  limits,  to 
grant  to  the  builder  the  exclusive 
right  to  retail  vinous  and  spirituous 
liquors  in  the  corporate  limits  for 
five  years  at  the  lowest  rate  of  li- 
cense allowed  by   law,   to  renew  the 


same  tojilm  and  his  assigns,  to  give 
to  him  the  sum  paid  for  such  li- 
cense for  five  years,  and  in  case  the 
city  grant  a  license  to  another  to 
give  him  five  thousand  dollars  in  aid 
of  the  erection  of  the  hotel,  was  con- 
trary to  law  and  public  policy,  which 
forbids  the  granting  of  monopolies 
and  exclusive  privileges.  Jackson 
V.  Bowman.  39  Miss.  671. 

7.  See  Clark  v.  Needham,  126 
Mich.  84,  83  NW  1027,  84  AmSR  559, 
51  LRA  786  (holding  void  an  agree- 
ment by  one  manufacturer  with  an- 
other engaged  in  the  same  business. 
In  consideration  of  one  thousand  five 
hundred  dollars,  to  cease  manufac- 
turing certain  articles  for  one  year, 
the  latter  having  the  privilege  of 
renewing  the  contract  for  four  years 
more). 

[a]  Ctaut  of  axolnalT«  pzlTlleg* 
to  plpa  line  oompaay.— A  grant  of 
the  exclusive  right  of  way  and  priv- 
ilege to  construct  and  maintain  tub- 
ing for  the  transportation  of  oil 
through  a  tract  of  two  thousand 
acres  of  land  amounted  to  a  cove- 
nant by  the  grantor  not  to  use  or 
grant  similar  privileges  to  others, 
and  as  such  was  In  unreasonable  re- 
straint of  trade  and  void.  West  Vir- 
ginia Transp,  Co.  v.  Ohio  River  Pipe 
Line  Co.,  23  W.  Va.  600.  46  AmR 
627. 

,,8.  U.  S. — Camors-McConnell  Co.  v. 
McConnell,  140  Fed.  412  [aft  140  Fed. 
987  mem,  72  CCA  681  mem);  Cra- 
vens v.  Carter-Cnime  Co.,  92  Fed. 
479,  34  CCA  479-  U.  S.  V.  Addyston 
f iP«,  etc,  Co.,  86  Fed.  271,  29  CCA 
141,  46  LRA  122  [mod  on  other 
grounds  176  U.  S.  211,  20  SCt  96.  44 
L.  ed.  136];  U.  S.  CJhemlcal  Co.  v. 
Providence  Chemical  Co.,  64  Fed. 
946;  Oliver  v.   Oilmore,   62  Fed.   662. 

•Ala.— American  Laundry  Co.  v.  B. 
&  W.  Dry  Cleaning  Co.,  74  S  68; 
f  lowers  V.  W.  T.  Smith  Lumber  Co., 
157  Ala.  606,  47  S  1022:  Arnold  v. 
i°1Vi  9^"?"  ^°-  1B2  Ala.  501,  44 
S  662,  12  LRAN3  160;  Tuscaloosa 
Ice    Mfg.    Co.    V.    Williams,    127    Ala. 

110,  28  8  669,  86  AmSR  125,  60  LRA 
JJ6'  Georgia  Fruit  Exch.  v.  Tumip- 
Sfeed,  9  Ala.  A.   123,   42   3  642. 

Cal. — Pacific  Factor  Co.  v.  Adler, 
90  Cal.  110,  27  P  86,  26  AmSR  102; 
Santa  (Tiara  Valley,  etc.,  Co.  v. 
Hayes,  76  Cal.  387.  18  P  391,  9  Am 
SR  211.  See  also  San  Diego  Water 
Co.  V.  San  Diego  Flume  Co.,  108  Cal. 
549,  41  P  495,  29  LRA  839;  CJali- 
fornla  Steam  Nav.  Co.  v.  Wright,  6 
C:al.    258,    65   AmD    611. 

Fla. — Stewart  v.  Stearns,  etc.. 
Lumber  Co.,  66  Fla.  570,  48  S  19,  24 
LRANS  649;  Jones  v.  Fell,  fi  Fla. 
510. 

III. — Union  Trust,  etc.  Bank  v. 
Klnloch  Long-Dlstance  Tel.  Co.,   258 

111.  202,  101  NE  536.  45  LRANS  466, 
AnnCasl914B  258  [aff  169  III.  A.  309]; 
Dunbar  v.  American  Tel.,  etc..  Co., 
238  III.  456,  87  NE  621  [rev  142  111. 
A.  61:  More  v.  Bennett,  140  111.  69, 
29  NB  888,  33  AmSR  216,  i5  LRA 
361:  Samuels  v.  Oliver.  130  111.  73. 
22  NE  499;  Craft  v.  McConoughy.  79 
III.  346,  22  AmR  171;  Bvans  v.  Amer- 
ican Strawboard  Co.,  114  111.  A.  460', 
Griflln  V.  Piper,  56  111.  A.  213;  Schu- 
bart  v.  Chicago  Gas  Light,  etc.,  Co., 
41  111.  A.  181;  Cummlngs  v.  Fobs,  40 
111.  A.  623  [aff  149  111.  363,  36  NK 
653]. 

Iowa. — Reeves  v.  Decorah  Farm- 
ers' Co-op.  Soc,  160  Iowa  194,  140 
NW  844,  44  LRANS  1104;  Chapln  v. 
Bumes,  83  Iowa  166,  48  NW  1074,  32 
AmSR  297,   12   LRA  428. 

Ky. — Arctic  Ice  Co.  v.  Franklin 
Electric,  etc.,  Co.,  145  Ky,  32.  139 
SW  1080;  Anderson  v.  Jett,  89  Ky. 
375,  12  SW  670,  11  KyL  570,  6 
LRA  390. 


La. — ^Webb  Press  Co.  v.  Blerce,  Its 
La.  905,  41  S  203;  Texas,  etc.,  R.  Cte 
V.  Southern  Pac.  R.  Co.,  41  La.  Ann. 
670,  6  S  888,  17  AmSR  445;  India 
Bagging  Assoc,  v.  Kock,  14  La.  Ann. 
168. 

Mass. — Central  Shade  Roller  Co. 
V.  Cushman,  143  Mass.  363,  9  NE 
629;  Sampson  v.  Shaw,  101  Mass. 
146,   3  AmR  327. 

Mich. — Richardson  v.  Buhl.  77 
Mich.    632,    43   NW  1102,   8  LRA   457. 

Nebr. — SUte  v.  Nebraska  Distill- 
ing Co„  29  Nebr.  700.  46  NW  155. 

N.  J. — Trenton  Potteries  Co.  v. 
Oliphant,  6»  N.  J.  Eo.  607,  43  A  723. 
78  AmSR  612,  46  LRA  256  [mod  56 
N.    J.    Bq.    680,    39   A   928]. 

N.  M. — Gross  v.  Bibo,  W  N.  M. 
495.   146   P  480. 

N.  T. — Cohen  v.  Berlin,  etc  ESi- 
velope  Co.,  166  N.  T.  292.  69  NE  906; 
Wood  V.  Whitehead  Bros.  Co.,  165 
N.  T.  546.  69  NE  357;  Cummlngs  v. 
Union  Blue  Stone  Co..  164  N.  T.  401, 
58  NE  626,  79  AmSR  665,  63  LRA 
262  [att  15  App.  DlV.  602,  44  NTS 
787];  Arnot  v.  Pittston.  etc..  Coal 
Co.,  68  N.  T.  668,  23  AmR  190.  But 
see  Oakes  v.  Cattaraugus  Water  Co.. 
143  N.  T.  430,  439,  38  NE  461,  2C 
LRA  644  (where  the  court  said:  "If 
the  business  'of  a  private  individual 
or  corporation  is  threatened  with 
competition  it  is  not  illegal  or  im- 
moral if  one  can  persuade  his  com- 
petitor to  abandon  an  enterprise  in 
which  both  cannot  succeed,  and  take 
employment  with  the  one  remaining 
in  the  business  at  a  stated  com- 
pen.<iation.  Such  an  agreement  fairly 
entered  Into  is  legitimate  busf- 
ness");  Leslie  v.  Lorillard,  110  N.  Y. 
519,  18  NB  363,  1  LRA  466  (to  same 
effect). 

.,'*,;i^— ?"'»  ^-  Lo^«.  18T  N-  C  457. 
37  SB  476. 

Oh. — ^Lufkln  Rule  Co.  v.  Frlngeli. 
67  Oh.  St.  696,  49  NB  1080,  63  Am 
SR  736,  41  LRA  186;  Emery  v.  Ohio 
Candle  Co.,  47  Oh.  St.  320,  24  NE 
660,  21  AmSR  819;  U.  S.  Telephone 
Co.  V.  Mlddlepoint  Home  Tel.  cTo.,  32 
Oh.  Cir.  Ct.  18;  Fisher  v.  Flicklnger 
Wheel  Co.,  28  Oh.  Clr.  cn.  501;  Mc- 
Causland  v.  Akera,  24  Oh.  Cir.  Ct. 
711. 

Okl. — ^Anderson  v.  Shawnee  Com- 
press Co.,  17  Okl.  2S1,  87  P  116,  15 
LRA    846. 

Pa. — Morris  Run  Coal  Co.  v.  Bar- 
clay Coal  Co.,  68  Pa.  171.  8  AmR 
169. 

Va.— Klalf  V.  Pratt.  117  Va.  739, 
747.   86  SB  74   [cit  Cycl. 

Wash.— Fisher  Flouring  Mills  Co. 
V.  Swanson,  76  Wash.  649,  137  P  144, 
61    LRANS   522. 

W.  Va. — Boggs  V.  FViend,  87  SB 
873;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc.,  Co.,  60  W.  Va.  608. 
56  SE  264,  116  AmSR  901.  10  LRA 
NS  268,  9  AnnCas  667;  Charleston 
Gas  Co.  V.  Kanawha  Gas  Co.,  68  W. 
Va.  22,  50  SB  876,.  112  AmSR  916,  6 
AnnCas  154.- 

Eng. — ^North-Western  Salt  Co.  v. 
Electrolytic  Alkali  Co.,  107  L.  T. 
Rep.   N.   S.    439. 

(Jan. — Weldman  v.  Shragge,  46 
Can.  8.  C.  1,  2  DomLR  734,  AnnCas 
1912D  919  [allowing  app  2«  Man. 
178    (rev   14  WestLR  561)1. 

See  Haarstlck  v.  Shields.  11  Mo. 
A.  602  (where  the  court  held  that  It 
would  not  declare  a  contract  pre- 
venting competition  between  carriers 
void  or  its  motionj). 

"The  public  welfare  is  the  first 
consideration  to  which  the  courts 
will  look,  and  then  the  question  of 
whether  the  restraint  upon  the  one 
party  is  or  is  not  greater  than  the 
protection  of  the  other  requires.  It 
is  now  the  general  holding  that 
when  one  engaged  in  any  business 
or  occupation  sells  out  his  stock  in 
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ing  artieles  of  prime  necessity,'  and  the  validity  of 
the  contract  is  not  to  be  tested  by  what  the  parties 
have  done  under  it."*  However,  in  many  cases  the 
courts,  in  construing  contracts  as  in  reasonable  re- 
straint of  trade,  have  apparently  overlooked  the  ele- 
ment of  restraint  of  competition  and  have  sustained 
contracts  which  might  otherwise  well  have  been 
held  invalid;'^  and  there  are  cases  in  which  the 
eourts  have  attempted  to  determine  whether  or  not 
a  restraint  of  competition,  apart  from  the  incidental 
restraint  attendant  on  the  main  purpose  of  a  valid 
eontract,  was  or  was  not  against  public  interest.'^ 
These  cases,  however,  have  been  strongly  criti- 
cized." It  is  obvious  that  an  agreement  intended 
to  enable  eompetition  is  valid  ;^*  and  it  has  been 
held  that  a  eontract  executed  in  furtherance  of  a 

trade  and  ^ood  will,  he  may  make 
a  valid  contract  with  the  purchaser 
hinding  himself  not  to  engage  In  the 
same  business  In  the  same  place  for, 
a  time  named,  and  this  Is  about  as 
far  as  contracts  In  restraint  of  trade 
have  been  upheld  by  the  courts  In 
this  country  or  in  Bngland.  But, 
when,  by  the  practical  operation  of 
any  contract,  it  encroaches  upon  the 
rights  of  the  public  and  transgresses 
the  liberty  of  free  competition,  con- 
sideration then  for  the  public 
welfare  and  for  society  becomes 
paramount,  and  must  predominate 
oTer  any  Individual  right  to  con- 
traot  It  is  Immaterial  in  determin- 
ing the  legality  of  such  contracts 
whether  or  not  It  was  entered  Into 
with  any  evil  Intent,  but  the  ma- 
terial conaideration  is  its  injurious 
tendency,  and  the  power  thereby 
given  to  control  prices.  Nor,  In 
order  to  vitiate  a  contract,  is  it  es- 
sential that  its  results  should  be  a 
complete  monopoly;  it  is  sufficient 
if  it  really  tends  to  that  end  and  to 
deprive  the  public  of  the  advantages 
derived  from  free  competition."  An- 
derson V.  Shawnee  Compress  Co.,  17 
Okl.  231,  239,  87  P  816,  16  L.RA  846 
laff  209  U.  S.  423.  28  SCt  672,  62 
L  ed.    886]. 

[a]  Zltaatntioaa. — (1)  Where  a 
corporation  formed  to  compress  cot- 
ton locally  undertakes,  because  of 
its  Unanclal  situation,  to  lease  its 
property  for  a,  period  of  years  to 
another  compress  company,  and 
agrees  not  to  engage  In  such  busi- 
ness within  fifty  mfles  of  any  plant 
operated  by  the  lessee,  and  to  dis- 
courage unnecessary  competition,  the 
execution  of  a  lease  would  be  per- 
petually enjoined,  or,  if  executed, 
the  contract  would  be  declared  in 
restraint  of  trade,  and  void  on  the 
ground  of  public  policy.  Anderson 
\.  Shawnee  Compress  Co.,  17  Okl. 
231,  87  F  316.  16  L.RA  846.  (2) 
Where  three  coal  minlixg  companies, 
operating  the  same  vein  in  close 
proximity  to  another  organized 
nominally  in  the  name  of  indtvid- 
uals,  a  third  corporation  to  act  as 
their  general  sales  agent,  and  each 
gives  It  the  exclusive  right  to  sell 
Its  entire  output  at  prices  uniform 
as  to  all  the  companies,  not  to  be 
departed  from  without  the  consent 
of  all  the  companies,  and  such  agent 
is  to  Introduce  the  coal  in  the  mar- 
kets, control  all  agencies,  and  make 
all  sales,  and  deduct  ten  cents  per 
ton  for  its  compensation,  the  con- 
tract is  illegal.  Slaughter  v. 
Thacker  Coal.  etc..  Co.,  66  W.  Va. 
«2,  47  SB  247,  104  AmSR  1013,  66 
LRA  342.  2  AnnCas  336. 

[b]  Contracts  heU  vaUA.— A  con- 
tract between  two  mercantile  houses 
engaged  in  the  same  line  of  business, 
by  which  each  acquires  an  interest  in 
the  gross  profits  made  by  the  other. 
Is  not  void  as  against  public  policy. 
Pechteler  v.  Palm,  133  Fed.  462,  66 
CCA  336.  See  also  Powers  v.  Huber, 
166  111.  A.  11». 

9.  Stewart  v.  Steams,  etc.,  Lum- 
ber  Co.,    66    Fla.    670,    4t    S    19,    24 


combination  in  restraint  of  trade  by  produeera  of 
a  particular  commodity,  the  market  for  which  is 
controlled  by  a  monopoly,  may  be  upheld,  where  its 
purpose  appears  to  be  simply  to  secure  a  fair  and 
adequate  price  for  the  product." 

[f  424]  gg,  Bestrictions  on  Use  of  Patents.  The 
grant  of  a  patent  from  its  nature  vests  in  the  pat-> 
entee  a  monopoly  of  the  rights  conferred ;"  and  con* 
tracts  by  which  the  patentee  limits  the  right  to 
manufacture,  sell,  or  use  the  patented  article  are 
ordinarily  not  subject  to  the  objection  that  they 
are  in  restraint  of  trade,"  although  they  are  sub- 
ject to  the  limitations  imposed  by  public  policy 
when  the  invention  has  been  put  to  commercial 
use."  There  was  even  a  line  of  decisions  which  held 
that  the  patentee  of  a  machine  might  sell  it  subject 


L.RANS  649;  Cummings  v.  Union 
Blue  Stone  Co.,  164  N.  T.  401,  68  NE 
S25,  79  AmSR  •66,  62  LRA  262  [aff 
IB  App.  Div.  602,  44  NTS  787];  Po- 
cahontas Coke  Co.  v.  Powhatan  Coal, 
etc.,  Co.,  60,  W.  Va.  608,  66  SE  264, 
116  AmSR  901,  10  LRANS  268,  9 
AnnCas   667. 

la  Stewart  v.  Steams,  etc.,  Lum- 
ber Co.,  66  Fla.  670,  48  S  19,  24 
LRANS  649;  Cummings  v.  Union  Blue 
Stone  Co.,  164  N.  T.  401,  68  NE  625, 
79  AmSR  666,  62  LRA  262  [aff  18 
App.  Dlv.  602,  44  NYS  787];  Poca- 
hontas Coke  Co.  v.  Powhatan  Coal, 
etc..  Co.,  60  W.  Va.  608,  66  SB  264, 
116  AmSR  901,  10  LRANS  268,  9 
AnnCas  667  (holding  that  it  is  no 
defense  to  the  Illegality  of  a  con- 
tract or  combination  in  unreason- 
able roatralnt  of  trade  that  the 
prices  of  the  commodity  constituting 
its  subject  matter  have  not  been 
changed,    or   have   been   lowered). 

11.     See  supra  }  418. 

U.  See  Stewart  v.  Stearns,  etc.. 
Lumber  Co.,  66  Fla.  670,  48  S  19,  24 
LRANS  649;  Palmer  v.  Stebbins,  3 
Pick.  (Mass.)  188,  16  AmD  204; 
Skrainka  v.  Scharrlnghausen,  8  Mo. 
A.  622;  Leslie  v.  Lorrlllard,  110  N." 
Y.  619,  18  NE  363,  1  LRA  456;  Kel- 
logg v.  Larkln,  3  Plnn.  (Wis.)  123,  3 
Chandl.  133,  56  AmD  164;  Collins  v. 
Locke,  4  App.  Cas.  674;  Ontario  Salt 
Co.  V.  Merchants  Salt  Co.,  18  Grant 
Ch.  (U.  C.)  640;  Miller  v.  Thompson, 
(Ont.)    20   CanLTOccNotes   77. 

13.  U.  S.  V.  Addyatone  Pipe,  etc., 
Co.,  86  Fed.  271,  288,  29  CCA  141,  46 
LRA  122  [mod  on  other  grounds  175 
U,  S.  211,  20  SCt  96,  44  L.  ed.  186] 
(where  the  court  said:  "It  is  true 
that  there  are  some  cases  in  which 
the  courts,  mistaking,  as  we  con- 
ceive, the  proper  limits  of  the  re- 
laxation of  the  rules  for  determin- 
ing the  unreasonableness  of  re- 
straints of  trade,  have  set  sail  on 
a  sea  of  doubt,  and  have  assumed 
the  power  to  say,  in  respect  to  con- 
tracts which  have  no  other  purpose 
and  no  other  consideration  on  either 
side  than  the  mutual  restraint  of 
the  parties,  how  much  restraint  of 
competition  is  in  the  public  inter- 
est, and  how  much  Is  not.  The 
manifest  danger  in  the  administra- 
tion of  Justice  according  to  so  shift- 
ing, vague,  and  Indeterminate  a 
standard  would  seem  to  be  a 
strong  reason  against  adopting  It"). 

14.  Matthews  Glass  Co.  v.  Burk, 
162  Ind.  608,   70  NE  371. 


[a]     BBOoarageineiit     of     comvetl- 
m  not  rsatrauit^— The  law  prohib- 
iting contracts  in  restraint  of  trade 


does  not  prevent  one  from  making 
a  contract  by  which  he  agrrees  to 
compete  with  others  In  the  price  of 
a  commodity  which  he  produces  for 
the  use  of  the  public,  for  one  pur- 
pose of  the  law  in  prohibiting  con- 
tracts in  restraint  of  trade  is  to  en- 
courage competition,  and  thereby  to 
lower  the  prices  of  services  and 
commodities  to  the  public.  Ft. 
Smith  Light,  etc.,  Co.  v.  Kelley,  84 
Ark.  461,  127  SW  976. 
IS.    Hurley    Tobacco    Soc.   v.    Oil- 


laspy,  51  Ind.  A.  fi83,  100  NE  89 
(holding  that  a  contract  between  « 
corporation  organised  to  promote  the 
interests  of  tobacco  growers  and  a 
tobacco  grower,  whereby  the  corpo- 
ration is  made  the  sole  agent  to  sell 
a  tobacco  crop,  was  not  against  put>- 
lie  policy). 

1&     See  Patents  [30  Cyc  816]. 

17.  Heaton-Peninsula  Button- 
Fastener  Co.  v.  Eureka  Specialty 
Co.,  77  Fed.  288,  26  CCA  267,  35 
LRA  728;  Bowling  v.  Taylor,  40 
Fed.  404;  Pope  Mfg.  Co.  v.  Ousley, 
27  Fed.  100;  Dorsey  Revolving  Har- 
vester Rake  Co.  v.  Bradley  Mfg.  Co., 
7  F.  Cas.  No.  4,016,  12  Blatchf.  202; 
Whitson  V.  Columbia  Phonograph 
Co.,  18  App.  (D.  C.)  665;  Bancroft 
V.  Union  Embossing  Co.,  72  N.  H. 
402,  67  A  97,  64  LRA  298;  United 
Shoe  Mach.  Co.  v.  Brunet,  [1909]  A. 
C.  330.  See  generally  Patents  [30 
Cyc  964   et  aeq). 

"The  right  to  make  and  vend,  and 
the  rie^t  to  use,  are  completely 
severaSle;  and.  While  a  grant  of  the 
right  to  make  and  sell  to  others 
might  be  deemed  to  Imply  the  right 
In  the  purchasers  to  use  the  thing 
purchased,  a.  patentee  may  restrict 
the  use.  The  patent  as  effectually 
secures  to  him  a  monopoly  of  the 
right  to  use  as  it  does  of  the  right 
to  make.  The  patentee,  or  his  as- 
signee, may,  therefore,  give  the  ex- 
clusive right  to  make  and  sell  for 
use  within  certain  territory;  and 
such  a  restriction  would  be  entitled 
to  enforcement.  .  .  .  The  right  of 
the  patentee  to  confer  upon  others 
such  qualified  privilege,  whether  of 
making,  of  selling  to  others,  or  of 
using,  as  he  sees  fit,  whether  within 
specified  limits  or  under  limitations 
of  quantity,  or  number,  or  restricted 
uses,  does  not  seem  deniable."  Dor- 
sey Revolving  Harvester  Rake  Co.  v. 
Bradley  Mfg.  Co.,  7  F.  Cas.  No.  4,016, 
12   Blatchf.    202,    204. 

[a]  ZUuatrationa.— (1)  A  license 
to  use  a  patent  at  the  licensee's  own 
establishment,  but  not  to  be  dis- 
posed of  to  others,  and  not  to  con- 
vey any  right  to  make  any  contract 
with  the  government  of  the  United 
States,  has  been  held  valid.  Provi- 
dent Rubber  Co.  v.  Goodyear,  9  Wall. 
(U.  S.)  788,  799,  19  L.  ed.  568.  (2) 
A  license  to  use  two  machines  "in 
the  city  of  Newark,  and  there  only." 
and  "by  one  manufacturing  con- 
cern," and  "to  be  used  only  for  hata 
manufactured  by  them,  and  not  in 
manufacturing  hat  bodies  for  any 
other  persons,  or  for  sale  in  an  un- 
finished state,"  is  valid.  Burr  v. 
Duryee,  4  F.  Cas.  No.  2,190,  2  Fish. 
Pat.  Cas.  275  [aff  1  Wall  531,  678, 
579  17  L.  ed.  650,  660,  661].  (3) 
A  license  to  use  one  machine  "in 
their  quarries  at  West  Rutland,  and 
in  no  other  place  or  places,"  is  valid. 
Steam  Cutter  Co.  v.  Sheldon,  22  F. 
C^as.  No.   13,831,   10  Blatchf.  1,  3. 

18.  Delaware    v.     Delaware,    etc.. 
Tel.,  etc.,  Co.,   50  Fed.   677.  2  CCA  1 
[aff   47   Fed.    633];    Missouri   v.    Belli  ^ 
Tel.  Co.,   23   Fed.   539    [app  dlsm   127  P 
U.  S.  780  mem,  32  L.  ed.  328];  SUte^^ 
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to  a  restriction  that  its  use  should  be  only  in  wm- 
nection  with  particular  unpatented  articles.^*  How- 
ever, it  is  now  settled  that  this  right  is  not  derived 
from,  or  protected  by,  the  patent  laws;^  and,  if  it 
exists,  it  must  exist  on  general  contract  principles  ;'^ 
and  so  far  as  affecting  interstate  commerce  is  abro- 
gated by  express  statute.^'  On  the  sale  of  a  patent 
right  the  restraint  may  be  unlimited  during  the  life 
of  the  patent.^  Thus  the  courts  have  held  valid 
a  covenant  by  the  vendor  on  the  sale  of  a  patemt 
that  he  will  at  no  time  "aid,  assist  or  encourage 
in  any  manner  any  competition"  against  the 
patent;**  a  covenant  by  the  vendor  of  a  patent  that 
he  will  not  engage  in  business  in  opposition  to  the 
vendee;^  an' agreement  between  two  joint  owners  of 
a  patent  for  the  manufacture  and  sale  of  an  article, 
which  agreement  provides  for  the  continuance  of  the 
manufacture  by  one  of  them,  and  that  the  other 
after  a  certain  time  shall  abstain  therefrom;**  an 


agreement  between  part  owners  of  a  patent  that  the 
patented  device  shall  not  be  sold  for  less  than  a 
certain  profit;^  and  other  similar  agreements." 

[i  425]  hh.  Beitrietioas  on  8al«  of  trade-Marks 
or  Trada-Names.  The  same  principles  apply  to  the 
sale  of  trade-marks.  The  seller  of  a  trade-maiic  may 
lawfully  bind  himself  not  to  use  it  on  any  prepara- 
tion afterward  made  by  him ;"  and  a  person  may,  by 
assigning  the  right  to  use  his  name  in  the  manufac- 
ture of  a  certain  article,  bar  himself  forever  from 
such  use." 

[$  426]  11.  Bestrlctions  on  Sale  of  Secret  Pro- 
cess. On  the  sale  of  a  secret  process  of  manufacture 
of  an  article  in  general  demand  which  it  is  agreed 
shall  be  communicated  for  the  exclusive  benefit  of 
the  buyer,  it  becomes  a  reasonable  and  necessary 
stipulation  that  the  seller  shall  not  conununicat«  the 
secret  to  anyone  or  carry  on  the  manufacture  in  the 
future.*^    Equity  will  not  permit  one  who  has  sold 


V.  Bell  Tel.  Co..  86  Oh.  St.  296,  S8 
AmR  683;  Commercial  Union  Tel.  Co. 
V.  New  England  Tel.,  etc.,  Co.,  61  Vt. 
241,  17  A  1071.  15  AmSR  893,  6  L.RA 
161. 

[a]  XQnatmttoiiw— Where  the  pat- 
entees of  Instruments  essential  to 
the  operation  of  telephone  lines  had 
licensed  telephone  companies  to  use 
fhetr  patents  for  the  purpose  of  oper- 
ating public  telephone  lines  within 
a  tiven  district,  but  had  prohibited 
such  companies  from  serving:  within 
such  district  any  telegraph  company, 
the  court  by  mandamus  compelled 
the  extension  of  service  to  any  one 
within  the  district  demanding  con- 
nection and  paying  established 
charges,  on  the  solid  ground  that  a 
public  telephone  company  Is  a  com- 
mon carrier,  and  as  such  subject  to 
the  regulations  Imposed  on  all  cor- 
porations of  a  quasi  public  character, 
among  which  was  the  duty  of  deal- 
ing equally  with  all.  and  discrimi- 
nating against  none,  tendering  equal 
pay  for  equal  service;  and  that,  when 
a  patentee  authorizes  the  use  of  his 
Invention  by  one  charged  with  public 
duties  and  subject  to  regulation  by 
law,  It  Is  not  competent,  by  a  re- 
striction on  the  use,  to  deprive  the 
licensee  of  the  power  of  rendering 
an  equal  service  to  all  who  apply 
and  who  tender  the  compensation 
fixed  by  law  or  regulation  (or  the 
same  service  to  others.  Missouri  v. 
Bell  Tel.  Co.,  23  Fed.  539. 

1».  Henry  v.  A.  B.  Dick  Co.,  284 
V.  8.  1,  32  set  364,  66  U  ed.  646, 
AnnCasl913D   880. 

[a]  XUnaiMtloa^— It  was  held  that 
It  is  competent  for  the  owner  of  a 
patent  for  a  machine  for  fastening 
buttons  to  shoes  with,  metallic  fas- 
teners to  sell  such  machines  subject 
to  a  condition  that  they  shall  be 
used  only  with  fasteners  manufac- 
tured by  the  aeller,  title  to  revert  on 
breach  of^the  condition.  Even  though 
the  fasteners  are  not  patented,  and 
the  result  of  the  restriction  is  to 
give  the  owners  of  the  machine 
patent  a  monopoly  of  their  manu- 
facture and  sale,  this  does  not  make 
the  condition  void  as  In  restraint  of 
trade  or  against  public  policy.  Hea- 
ton-Penlnsular  Botton-Fastener  Co. 
V.  Eureka  Specialty  Co.,  77  Fed.  288. 

80.  Motion  Picture  Patents  Co.  v. 
Universal  Film  Mfg.  Co.,  37  SCt  416 
toverr  Henry  v.  A.  B.  Dick  Co.,  224 
U.  S.  1,  32  SCt  864,  66  U  ed.  645, 
AnnCasl913D   880]. 

31.  Motion  Picture  Patents  Co.  y- 
Universal  Film  Mfg.  Co..  87  SCt  416. 

23.     38  U.  S.  St  at  L.  730-732. 

38.  Steams  v.  Barrett,  1  Pick. 
(Mass.)  443,  11  AmD  223;  Billings 
V.  Ames,  32  Mo.  26S;  Jones  v.  Lees,  1 
H.  &  N.   189,   156   Reprint  1171. 

[al  Aa  afTMrnent  betwsm  tha 
Jomt  iavsatoxs  of  a  mxvhlna  that 
one  shall  have  the  exclusive  sale  of 
the    article    In    two    of    the    United 


States  and  the  other  In  the  re*t,  anfl 
that  neither  ghall  sell  within  the 
other's  territory,  is  not  void  as  in 
restraint  of  trade.  Steams  v.  Bar- 
rett,   1    Pick.    (Mass.)    443,    11    AmD 

[i>]  Told  acreemeat^— A  stipula- 
tion oy  a  manufacturer  of  Are  alarm 
and  telegraph  apparatus,  on  a  sale  of 
all  his  machinery,  stock,  letters  pat- 
ent, and  inventions,  that  he  would 
not  for  ten  years  engage  in  the 
manufacture  and  sale  of  such  ap- 
paratus or  enter  into  competition 
with  the  purchaser,  while  valid  in 
so  far  as  the  patents  and  inventions 
agreed  to  be  sold  were  concerned  was 
void  as  against  public  policy  in  so 
far  as  it  prohibited  or  prevented  the 
seller  from  engaging  in  the  manu- 
facture and  sale  of  Are  alarm  and 
telegraph  apparatus  under  other 
patents  or  under  no  patents  at  all. 
Gamewell  Fire  Alarm  Tel.  Co.  v. 
Crane,  160  Mass.  60,  35  NE  88,  39 
AmSR  468,   22   LRA   678. 

Mi  Morse  Twist  Drill,  -etc.,  Co.  v. 
Morse,  103  Mass.  73,  4  AmR  518. 

[al  •tijralattom  antnat  as*  of 
■tnillaT  lavantloaa.— A  contract  giv- 
ing to  another  the  exclusive  right  to 
use  and  vend  a  patented  construc- 
tion, in  eight  states  and  territories 
during  the  life  of  the  letters  patent, 
and  any  extensions  or  reissue  thereof, 
and  forbidding  the  licensee  to  use  or 
to  sell  any  construction  similar  to 
that  granted  by  the  contract,  is  not 
void  as  in  restraint  of  trade.  Stand- 
ard Flreprooflng  Co.  v.  St.  Louis  Ex- 
panded Metal  Flreprooflng  Co.,  177 
Mo.  659,  76  8W  1008  [app  dism  196 
U.  S.  627,  26  SCt  792.  49  L  ed.  861]. 

as.  Mackinnon  Pen  Co.  v.  Foun- 
tain Ink  Co.,  48  N.  Y.  Super.  448 
[app  dlsm  98  K.  T.  608  mem], 

se.  Kinsman  v.  Parkhurst.  18 
How.  (U.  S.)  289,  16  L.  ed.  385. 

87.  Parkhurst  v.  Kinsman,  18  'F. 
Cas.  No.  10,767.  1  Blatchf.  488  [aft 
18  How.   289,  15  L.  ed.  3851. 

38.  Hulse  V.  Bonsack  Maoh.  Co., 
66  Fed.  864.  13  CCA  180;  Warth  v. 
L.  Loewenstein  &  Sons,  121  111.  A.  71 
[mod  on  other  grounds  219  III.  222, 
76  NB  879];  Billings  v.  Ames,  82  Mo. 
265;  Good  v.  Daland,  121  N.  Y.  1,  24 
KE  15.  But  see  Tecktonlus  v.  Scott, 
110  Wis.  441,  86  NW  672  (holding 
that  a  provision  in  a  contract,  not 
limited  as  to  duration,  by  which  a 
party  bound  himself  and  his  heirs 
not  to  manufacture  or  sell  any  band 
fastening  device  of  any  kind  or  char- 
acter, except  that  covered  by  a  cer- 
tain patent,  was  void). 

[a]  Xllaatnttlon*. — (11  An  agree- 
ment by  a  patentee  to  allow  an  asso- 
ciation and  its  members  the  exclu- 
sive use  and  sale  of  inventions 
patented  by  him.  (3ood  v.  Deland, 
121  N.  Y.  1,  24  NB  16.  (2)  An  agree- 
ment by  one  who  has  been  sued  for 
the  breach  of  a  patent  that  In  con- 
sideration   of    the    dismissal    of    the 


suit  and  of  a  right  to  the  tMrttal  use 
of  the  patent  for  a  year  he  will  not 
manufacture  or  put  up  the  patented 
article  during  the  existence  of  the 
patent.  Billings  v.  Ames.  82  Mo.  265. 
(3)  An  agreement  that  a  royalty  con- 
tract may  be  terminated.  licensees 
not  to  use  any  other  similar  machine 
until  patents  shall  have  run  out. 
Warth  V.  L>.  Iioewenstein  &  Sons,  121 
111.  A.  71  [mod  on  other  grounds  219 
III.  222,  76  NB  879].  (4)  A  contract 
of  employment  between  a  company 
using  patented'  machines  and  a  me- 
chanic which  required  that  any  im- 
provements in  the  machines  {nade  by 
such  mechanic  should  belong  to  the 
company.  Hulse  v.  Bonsack  Mach. 
Co.,    65    Fed.    864.    18   CCA  .180. 

89.  Brewer  v.  Lamar,  69  Ga.  656. 
47  AmR  786;  Ponds  Extract  Co.  v. 
Humphreys  Specific  Homoeopathic 
Co.,  60  HowPr  (N.  Y.)  858;  Qlllls  v. 
Hail.  7  Phlla.  (Pa.)  422.  See  Trade- 
Marka,  Trade-Names  and  Unfair 
Competition  [88  Cyc  866  et  seal. 

SO.  Bee  Trade-Marks,  Trade- 
Names  and  Unfair  Competition  [38 
Clyo  8741. 

81.  U.  B.— Fowle  V.  Park.  HI  U. 
a.  88,  9  SCt  658.  88  U  ed.  <7.  See 
also  Dr.  Miles  Medical  Oi.  v.  Park, 
etCy  Co.,  220  U.  S.  373,  81  SCt  87S. 
56  Li.  ed.  602  (diatingulshing  between 
protections  of  process  of  manufac- 
ture and  restrictions  on  sale  of 
manufactured  articles). 

Oa. — ^Brewer  v.  Lanutr,  69  Ga.  666, 
47  AmD  766. 

Ind. — Wiley  v.  Baumgardner,  97 
Ind.    66,    49   AmR    427. 

Kan. — Mills  v.  Ressler,  87  Kan. 
649.    125   P   58. 

Mass. — Vlckery  v.  Welch.  19  Pick. 
523.   96  AmD   66^. 

Mo. — MaUlnckrodt  Chemical  Works 
V.  Nemnlch,  83  Mo.  A.  6  [aff  169  Mo. 
388,   69   SW  356]. 

N.  Y.— Hard  v.  Seeley,  47  Barb. 
428;  Aloock  v.  Glberton,  12  N.  T. 
Super.  76;  Jarvis  v.  Peck,  10  Paige 
118,  Hoftm.  479  [aff  10  Paige  118]. 

Eng. — Leather  Cloth  Co.  v.  Lorsont, 
L.  R.  9  Eq.  346;  BrysOn  v.  White- 
head, 1  Sim.  &  St  74,  1  EngCh  74, 
67  Reprint  29. 

See  Grand  Rapids  Wood  FInlshinf 
Co.  v.  Halt  162  Mich.  132,  116  NW 
714  (holding  statutory  inhibition  of 
contracts  in  restraint  of  trade  not  to 
prevent  a  stipulation  of  this   kind). 

[a]  XllustMtloiis. — (1)  A  covenant 
by  a  person,  in  selling  "Brewer's 
Lung  Restorer,"  a  patent  medicine, 
"never  to  use  or  permit  my  name  to 
be  used  on  any  preparation  which 
could  be  recommended  and  sold  for 
the  same  purpose"  as  that  for  which 
the  medicine  In  question  -was  used 
and  sold,  OP  to  impart  the  receipt 
thereof  to  anyone.  was  valid. 
Brewer  v.  Lamar,  69  Ga.  666,  6(0, 
47  AmR  766.  (2)  Or^  the  sale  of  a 
process  for  porcelain  teeth,  a  cove- 
nant by   the   seller  not   to   carry  on 


For  latar  oaasa,  deraloptuanta  and  obantTMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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for  a  valuable  consideration  tbe  absolute  and  ezclu- 
sive  property  in  a  medicine  compounded  by  a  secret 
process  to  reveal  such  sectet  to  a  tiiird  person,  either 
by  himself  or  through  a  member  of  his  family,  and 
will  restrain  by  injunction  the  use  of  a  secret  so 
revealed."  The  assignment  by  the  proprietor  of  a 
secret  medicinal  compound  of  the  exclusive  right  to 
manufacture  and  sell  it  in  certain  states  and  terri- 
tories, with  a  covenant  by  the  assignor  not  to  manu- 
facture  or  sell  the  article  in  such  territory,  and  a 
covenant  by  the  assignees  not  to  manufacture  or  sell 
it  in  other  territory,  is  not  contrary  to  public 
policy." 

[$  427]  }j.  Bestrictioiui  on  Besale.  A  seller  of 
personal  property  cannot  ordinarily  restrict  the 
future  use  or  the  alienation  of  the  property,**  ex- 


cept in  a  case  where  a  very  special  kind  of  property 
is  involved,"  such  as  a  slave  or  an  heirloom,"  and 
it  would  seem  that  the  electrotype  or  stereotype 
plates  of  a  publication,  although  not  subject  to 
copyright,  are  also  property  of  this  class."  Like- 
wise a  conveyance  in  fee  containing  a  provision  that 
the  grantee  shall  not  sell  or  dispose  of  the  land  in 
any  way  whatever  is  invalid."  In  England"  and 
Canada,*"  agreements  by  which  the  seller  of  mer- 
chandise attempts  to  control  the  price  at  which  it 
shall  be  resold  by  the  bhyer  are  sustained.  The 
trend  of  authority  in  the  United  States  is  to  Jhe 
contrary,  although  the  authorities  are  not  in  entire 
accord  ~  A  principal  may  of  course  fix  the  price  at 
which  goods  may  be  sold  by  his  agent  for  sale  on 


commiseion.*' 


or  be  interested  In  the  conduct  of  the 
business  of  mi^nufacturinK  porcelain 
teeth  or  to  Impart  the  secret  to  any- 
one Is  valid.  Alcock  y.  GIberton,  12 
N.  T.  Super.  78.  (8)  Where  the 
owner  of  a  factory  for  the  manufac- 
ture of  a  certain  kind  of  cheese  desig- 
nated by  a  certain  name  sold  it, 
together  with  ths  secret  of  the 
manufacture,  to  plaintiffs,  a  covenant 
that  neither  she  nor  her  husband, 
father,  or  brother-in-law,  who  had 
all  assisted  her  in  runnlngr  the  fac- 
tory, w6uld  Impart  the  secret  to  any 
other  person  than  plaintlOs,  nor 
engaare  In  the  business  of  manufac- 
taring  or  Belling'  such  cheese  was 
valid.  Tode  v.  Gross,  127  N.  T.  480, 
28  NB  469,  24  AmSR  476,  IS  LRA 
6E2    [aft   4   NTS    4021. 

3a.  Simmons  Medicine  Co.  v.  Sim- 
mons, 81  Fed.  163.  And  see  National 
Gum,  etc.,  Co.  v.  Braendly.  27  App. 
Dlv.  219,  224,  51  N.  Y.  Suppl.  93 
(where  the  court  said:  "There  is  no 
doubt  that  so  much  of  the  contract 
aa  provided  that  the  defendant  would 
disclose  to>  the  plaintiff  the  secret 
processes  used  in  the  manufacture 
of  its  goods,  and  would  not  disclose 
those  secrets  to  anybody  else,  nor 
use  them  in  the  business  of  any  other 

?«rson,  was  valid  and  could  be  en- 
orced.  (Alcock  v.  Qiberton,  -  IS  N. 
T.  Super.  7S:  Jarvla  v.  Peck.  10  Paige 
(N.  T.)  118.)  It  is  said  that  the 
court  cannot  compel  the  disclosure 
of  these  secret  processes.  In  one 
sense  that  may  be  very  true,  but,  as 
a  step  toward  compelling  the  defend- 
ant to  perform  that  part  of  its  agree- 
ment, it  certainly  has  the  power  to 
restrain  him  from  disclosing  those 
processes  to  anybody  else,  and  to 
punish  him  If  he  violates  an  injunc- 
tion imposing  that  restraint.  It  may 
do  this  not  only  in  performance  of 
the  contract  by  which  he  agreed  not 
to  disclose  these  secrets,  but  also,  in 
the  absence  of  that  negative  stipu- 
lation, by  way  of  compelling  him  to 
perform  the  contract  which  ne  made 
to  disclose  those  processes  to  the 
plaintiff.  (Peabody  v.  Norfolk,  98 
Mass.  462,  96  AmD  664:  Catt  v. 
Tourle,  Ii.  R.  4  Ch.  664;  Lumley  v. 
^ragner,  1  De  Q. -M.  &  O.  604.  50 
Bn^h  466.  42  Reprint  687,  6  ERC 
«62>':). 

33.  Fowie  V.  Park.  131  U.  S.  88, 
9  set  658,  33  U  ed.  67.  See  UiUs  v. 
Ressler,  87  Kan.  64».  126  P  68  (sus- 
taining a  contract  limiting  the  right 
of  a  physician  to  practice  a  speolalty, 
and  Umtting  bis  right  to  sell  or  dis- 
close certain  formulas  used  In  such 
practice). 

a*.  Dr.  Miles  Medical  Co.  v.  Park. 
etc.,  Co.,  220  U.  S.  373,  31  SCt  376,  56 
L.  ed.  602;  Enijah  v.  Mottlnger,  161 
Iowa  371,  142  NW  1038:  Qarst  v. 
Hall,  etc.,  Co..  179  Mass.  588,  61  NB 
219,  66  LRA  631. 

[a]  XUiMtratiOB^— lA  seller  of  a 
wagon  and  team  cannot,  by  condition 
in  the  contract  of  sale,  require  the 
purchaser  to  use  them  solely  In  con- 
nection with  the  seller's  business. 
Elijah  V.  Mottlnger,  161  Iowa  871, 
142  NW  1038. 

38.    Dr.  Miles  Medical  Co.  v.  Park, 


etc..  Co..  220  U.  S.  373,-  31  SCt  876, 
55  L.  ed.  502.  See  Coke  Lltt  |  360 
(where  It  Is  said:  "If  a  man  be  pos- 
seased  of  a  lease  for  years,  or  of  a 
horse,  or  of  any  other  chattel],  reall 
or  personal],  and  give  or  sell  his 
whole  interest  or  propertle  therein 
upon  condition  that  the  donee  or 
vendee  shall  not  alien  the  same,  the 
same  is  void,  because  his  whole  in- 
terest and  propertle  is  out  of  him. 
so  as  he  hath  no  posslbllitle  of  a 
reverter,  and  it  Is  against  trade  and 
trafflque,  and  bargaining  and  con- 
tracting between  man  and  man"). 

86.  See  Dr.  Miles  Medical  Co.  v. 
Park,  etc.,  Co.,  220  U.  8.  378,  31  SCt 
376,   56   li.   ed.   602    (dictum). 

37.  Meyor  v.  Estes,  164  Mass.  467. 
41  NB  683,  32  LRA  283  (holding  that, 
where  electrotype  plates  are  sold  so 
that  the  absolute  title  passes  to  the 
buyers  a  clause  In  the  contract  of 
sale  providing  that  the  buyers  will 
not  sell  the  plates  to  other  parties 
or  multiply  them  for  the  purposes  of 
sale  Is  valid). 

38.  Munroe  v.  Hall,  97  N.C.   206, 

1  SB  661. 

Bastnlnt   oa  aUsMUoa   gmarnimOj 
see  Perpetuities  [30  Cyc  1464]. 
38.    BUlman  v.   Carrington,    [1901] 

2  Ch.  275;  Dunlop  Pneumatic  Tyre 
Co.  v,  Selfrldge,  29  T.  L..  R  270.   • 

40.  Wampole  v.  Lyons,  26  Que. 
Super.  390.  But  see  Stearns  v.  Avery, 
88  Ont.  L.  261,  8  OntWN  70  (where 
an  Injunction  to  enforce  a  price 
fixing  agreement  was  refused  when 
the  stipulations  imposed  by  the 
vendor  plalntlfTs  were  such  as  un- 
reasonably to  enhance  the  price  to 
the  purchasing  public,  since  the  ele- 
ment of  crime  came  In  and  affected 
the  freedom  of  the  contract);  Wam- 
pole V.  F.  E.  Khm  Co.,  Ltd.,  11  Ont. 
L.  619,  7  OntWR  810  (holding  such 
an  apeement  void  as  a  violation  of 
Ont.  Cr.  Code  i  616,  defining  conspir- 
acy In  restraint  of  trade). 

41.  See  cases  infra  notes  49,  60. 
But  see  Dr.  Miles  Medical  Co.  v. 
Park,  etc.,  Co.,  220  U.  S.  378,  411,  31 
SCt  376,  66  L.  ed.  602  (where,  in  a 
dissenting  opinion,  Mr.  Justice 
Holmes  said,  with  reference  to  the 
decision  of  the  majority  of  tile  court 
holding  invalid  a  price  restriction 
agreement  directed  toward  the  main- 
tenance of  the  price  of  certain  pro- 
prietary medicines:  'There  Is  no 
statute  covering  the  case;  there  is 
no  body  of  precedent  that  by  In- 
eluctable logic  requires  the  conclu- 
sion to  which  the  court  has  come. 
The  conclusion  Is  reached  by  extend- 
ing a  certain  conception  of  public 
policy  to  a  new  sphere.  On  such 
matters  we  are  In  perilous  country. 
I  think  that,  at  least,  it  Is  safe  to 
say  that  the  most  enlightened  judi- 
cial policy  is  to  let  people  manage 
their  own  business  In  their  own  way, 
unless  the  ground  for  Interference  is 
very  clear.  What  then  Is  the  ground 
upon  which  we  Interfere  In  the  pres- 
ent case?  Of  course,  it  is  not  the 
interest  of  the  producer.  No  one,  I 
judge,  cares  for  that.  It  hardly  can 
be  the  Interest  of  subordinate  vend- 

*  ors,  as  there  seems  to  be  no  particu- 


lar reason  for  preferring  them  to  the 
originator  and  first  vendor  of  the 
product.  Perhaps  It  may  be  assumed 
to  be  the  Interest  of  the  consumers 
and  the  public.  On  that  point  I  con- 
fess that  I  am  in  a  minority  as  to 
larger  Issues  than  are  concerned 
here.  I  think  that  we  greatly  exag- 
gerate the  value  and  Importance  to 
the  public  of  competition  In  the  pro- 
duction or  distribution  of  an  article 
(here  It  Is  only  distribution),  as  fix- 
ing a  fair  price.  What  really  fixes 
that  Is  the  competition  of  conflicting 
desires.  We,  none  of  us,  can  have  as 
much  as  we  want  of  all  the  things 
that  we  want.  Therefore,  we  have  to 
choose.  As  soon  as  the  price  of 
something  that  we  want  goes  above 
the  point  at  which  we  are  willing  to 
give  up  other  things  to  have  that, 
we  cease  to  buy  It  and  buy  some- 
thing else.  Of  course,  I  am  speaking 
of  things  that  we  can  get  ,  along 
without.  There  may  be  necessaries 
that  sooner  or  later  must  be  dealt 
with  like  short  rations  In  a  ship- 
wreck, but  they  are  not  Dr.  MUesa 
medicines.  With  regard  to  things 
like  the  latter  It  seems  to  me  that 
the  point  of  most  profitable  returns 
marks  the  equilibrium  of  social  de- 
sires and  determines  the  fair  price 
In  the  only  sense  In  which  I  can  find 
meaning  In  thoSe  words.  The  Dr. 
Miles  Medical  Company  kndws  bet- 
ter than  we  do  what  will  enable  it 
to  do  the  best  business.  We  must 
assume  Its  retail  price  to  be  reason- 
able, for  It  Is  so  alleged  and  the  case 
Is  here  on  demurrer;  so  I  see  nothing 
to  warrant  my  assuming  that  ths 
public  will  not  be  served  best  by  the 
company  being  allowed  to  carry  out 
Its  plan.  I  cannot  believe  that  In 
the  long  run  the  public  will  profit  by 
this  court  permitting  knaves  to  cut 
reasonable  prices  for  some  ulterior 
purpose  of  their  own  afad  thus  to  im- 
pair, if  not  to  destroy,  the  produc- 
tion and  sale  of  articles  which  It  is 
assumed  to  be  desirable  that  the  pub- 
lic should  be  able  to  get"):  New 
York  Ice  Co.  v.  Parker,  21  HowPr 
(N.  Y.)  302  (where  validity  of  con- 
tract was  not  dlsctissed);  Fisher 
Flouring  Mills  Co.  v.  Swanson,  76 
Wash.  649,  668,  137  P  144,  51  LRANS 
622  (where  the  rule  is  stated  as  fol- 
lows: "Contracts  fixing  prices  as  in- 
cidental to  some  main  contract,  and 
involving  less  than  a  controlling 
part  of  a  given  commodity  In  a  given 
market,  not  proceeding  from,  nor 
tending  to  create,  or  to  maintain  a 
monopoly,  will  be  sustained  when  the 
restriction  is,  under  the  circum- 
stances of  the  particular  case,  rea- 
sonable in  reference  to  the  interests 
of  the  parties,  and  reasonable  in  ref- 
erence to  the  interests  of  the  public: 
that  Is  to  say,  when  the  price  fixed 
is  fairly  necessary  to  the  protection 
of  the  covenantee,  and  fair  to  the 
public  in  that  It  furnishes  onlyia  rea- 
sonable profit  to  the  contracting  par- 
ties. Lacking  these  elements,  such 
contracts  are  Invalid  as  contrary  to 
public  policy"). 
40.    Walsh  V.  Dwlgtat,  40  App.  Dlv. 
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Patented  arttdes.  In  the  case  of  patented  articles, 
it  is  held  that  the  owner  of  the  patent  may  restrict 
the  price  at  which  articles  produced  under  the 
patent  may  be  sold  by  a  licensee;"  but  where  the 
patentee  or  licensee  has  sold  an  article  produced 
under  the  patent,  an  attempted  restriction  by  him  of. 
the  price  at  which  the  purchaser  may  resell  is  in- 
valid.** 

Oopyiighted  works.*^  The  principles  applicable  to 
patented  articles  are  effective  in  the  case  of  a  copy- 
righted publication.*'  Hence  an  a^eement  that  a 
copjrrighted  book  shall  not  be  sold  below  a  certain 
prite  by  one  to  whom  the  plates  of  the  work  are 
sold  is  not  in  restraint  of  trade.*'  But  it  has  been 
held  that  even  in  the  case  of  articles  or  publications 
protected  by  the  copyright  luw  the  fact  that  the 
owner  of  the  cop3mght  has  the  sole  right  to  sell 
copies  of  the  copyrighted  production  does  not  con- 
fer on  him  the  right  to  limit  the  price  at  which  they 

513,    6S    NTS    91;    Whitney   v.    Blergs, 
92  Misc.   424,   1E6  NTS  1107. 

43.  Bement  v.  National  Harrow 
Co.,  18S  U.  S.  70,  22  set  747,  46  L. 
ed.  10E8. 

44.  Straus  ▼.  Victor  Talking 
Mach.  Co.,  37  SCt  412;  Bauer  v. 
O'Donnell.  229  U.  S.  1.  33  SCt  816,  67 
L.  ed.  1041,  50>L.RANS  118S;  Kel- 
loBK  Toasted-  Com  Flake  Co.  v.  Buck, 
208  Fed.  388:  Waltham  Watch  Co.  v. 
Keene,  202  Fed.  225.  See  Henry  v. 
A.  B.  Dick  Co.,  224  U.  S.  1,  32  SCt 
364,  66  L.  ed.  646,  AnnCasl913D  880 
(where  It  la  said  that  an  absolute 
and    unconditional    sale    operates    to 

eass  the  patented  thing  outside  the 
oundarles  of  the  patent,  because 
such  a  sale  implies  that  the  patentee 
consents  that  the  purchaser  may  use 
the  mJachine  so  long  as  its  identity 
is  preserved). 

45.  See  generally  Copyrielit  and 
Literary  Property  ||  260,  291. 

4e.  Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  88  App.  Dlv.  426,  56 
NTS    B97. 

47.  Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  38  App.  Div.  426,  56 
NTS  597. 

4B.  Straus  v.  American  Publish- 
ers' Assoc,  231  U.  S.  222,  34  SCt  84, 
58  Ii.  ed.  192,  LRA1915A  1099.  See 
Bobbs-Merrill  Co.  v.  Straus,  210  U.  S. 
839,  28  SCt  722,  52  L..  ed.  1086  (where 
a  mere  notice  was  held  insumclent 
to  impose  a  restriction).  But  see 
Authors,  etc..  Assoc,  v.  CXGorman 
Co.,  147  Fed.  61<6  (holding  that  a  pro- 
vision in  a  contract  for  the  sale  of 
a  copyrighted  book  that  It  should  not 
be  resold  or  offered  or  advertised  for 
resale  within  a  year  was  not  con- 
trary to  public  policy). 

"No  more  than  the  patent  statute 
was  the  copyright  act  Intended  to 
authorize  agreements  In  unlawful  re- 
straint of  trade  and  tending  to  mon- 
opoly, in  violation  of  the  epeclflc 
terms  of  the  Sherman  Law."  Straus 
V.  American  Publishers'  Assoc,  231 
U.  S.  222,  234,  34  SCt  84,  68  L.  ed. 
192.  LRA1916A  1099. 

48.  Dr.  Miles  Medical  Co.  v.  Park, 
etc,  Co.,  220  U.  S.  373,  31  SCt  376,  65 
L.  ed.  502:  John  D.  Park,  etc..  Co.  v. 
Hartman,  163  Fed.  24,  82  C(:A  158, 
12  LRANS  135  [rev  146  Fed.  368,  and 
certiorari  dlsm  212  U.  S.  588  mem, 
29  SCt  689  mem,  53  L.  ed.  662  mem]; 
Oarst  V.  Hall,  etc..  Co.,  179  Mass.  688, 
61  NB  219,  55  LRA  631;  Garst  v. 
Harris,  177  Mass.  72,  68  NE  174;  W. 
H.  Hill  Co.  V.  Gray,  163  Mich.  12.  127 
NW  803,  30  LRANS  327.  See  Garst 
V.  Wissler,  21  Fa.  Super.  532  (in 
which  It  was  held  that  while  a  man- 
ufacturer of  medicine  might  control 
the  trade  sales  of  his  products  to 
direct  purchasers,  he  could  not  re- 
tain the  title  to  his  property  and  Im- 

?>ose  unreasonable  restrictions  on  its 
ransfeY  after  he  has  received  the 
price  he  designates  as  the  full  pur- 
chase   price   therefor,    and    that    one 


may  be  resold  by.  the  purchaser.*' 

Articles  mannf  actored  under  secret  procesB.  The 
fact  that  articles  are  manufactured  under  a  secret 
process  which  is  not  patented  does  not  confer  on  the 
manufacturer  the  right  to  restrict  the  price  at  which 
they  may  be  resold  by  the  purchaser  from  him.** 

Special  or  private  brands.  While  closely  analo- 
gous to  the  sale  of  goods  prepared  imder  secret 
processes,  such  as  proprietary  medicines  already  dis- 
cussed,'" it  has  been  suggested  that  the  rule  an- 
nounced as  to  such  articles  is  not  applicable  to  a 
ease  where  a  manufacturer  prepuces  and  sells  under 
a  special  brand  a  commodity  in  general  use  and 
which  others  manufacture  and  sell,  and  it  has  been 
held  that  with  regard  to  such  products  a  restriction 
on  the  price  on  resale  may  be  sustained."^ 

Board  of  trade  avotatiosB.  It  has  been  held  that 
confidential  communications  of  quotations  collected 
by  a  board  of  trade  may  be  subject  to  a  restriction 


who  has  not  contracted  with  him  is 
not  bound,  although  he  has  notice  of 
the  terms  of  the  restrictions  of  the 
selling  price).  Contra  Dr.  Miles 
Medical  Co.  v.  Jaynes  Drug  Co.,  149 
Fed.  888;  Dr.  Miles  Medical  Co.  v. 
Piatt  142  Fed.  606 -^ohn  D.  Park, 
etc.,  Co.  V.  National  wholesale  Druer- 
gists-  Assoc,  176  N.  T.  1,  67  NE  136. 
96  AmSR  578,  62  LRA  632  [aff  64 
App.  Dlv.  22J,  64  NTS  276.  66  NTS 
616];  Park  v.  National  Wholesale 
Druggists'  Assoc,  60  NTS  1064;  Elll- 
man  v.  Carrlngton,  [1901]  2  Ch.  275; 
Wampole  v.  Lyons,  26  Que.  Super. 
390. 

[a]  Dlseoaaloii  of  mlA.— "The 
present  case  is  not  analogous  to  that 
of  a  sale  of  good  will,  or  of  an  In- 
terest in  a  business,  or  of  the  grant 
of  a  right  to  use  a  process  of  manu- 
facture. The  complainant  has  not 
parted  with  any  interest  in  Its  busi- 
ness orv  instrumentalities  of  produc- 
tion. It  has  conferred  no  right  by 
virtue  of  which  purchasers  of  its 
products  may  compete  with  It.  It  re- 
tains complete  control  over  the  busi- 
ness In  which  it  is  engaged,  manufac- 
tuPIng  what  It  pleases  and  fixing  such 
prices  for  its  own  sales  as  It  may 
desire.  Nor  are  we  dealing  with  a 
single  transaction,  conceivably  unre- 
lated to  the  public  interest.  The 
agreements  are  designed  to  maintain 
prices,  after  the  complainant  has 
parted  with  the  title  to  the  articles, 
and  to  prevent  competition  among 
those  who  trade  in  them. 
But  agreements  or  combinations  be- 
tween dealers,  having  for  their  sole 
purpose  the  destruction  of  competi- 
tion and  the  fixing  of  prices,  are  in- 
jurious to  the  public  interest  and 
void.  They  are  not  saved  by  the  ad- 
vantages which  the  participants  ex- 
pect to  derive  from  the  enhanced 
price   to  the  consumer.  The 

complainant's  plan  falls  within  the 
principle  which  condemns  contracts 
of  this  class.  It,  in  effect,  creates 
a  combination  for  the  prohibited  pur- 

Soses.  No  distinction  can  properly 
e  made  by  reason  of  the  particular 
character  of  the  commodity  In  ques- 
tion. It  is  not  entitled  to  special 
privilege  or  immunity.  It  Is  an  arti- 
cle of  commerce  and  the  rules  con- 
cerning the  freedom  of  trade  must 
be  held  to  apply  to  It.  Nor  does  the 
fact  that  the  margin  of  freedom  Is 
reduced  by  the  control  of  production 
make  the  protection  of  what  remains. 
In  such  a  case,  a  negligible  matter. 
And  where  commodities  have  passed 
Into  the  channelfi  of  trade  and  are 
owned  by  dealers,  the  validity  of 
agreements  to  prevent  competition 
and  to  maintain  prices  Is  not  to  be 
determined  by  the  circumstance 
whether  they  were  produced  by  sev- 
eral manufacturers  or  by  one,  or 
whether  they  were  previously  owned 
by  one  or  by  many.  Dr.  Miles  Med- 
ical Co.   V.   Park,   etc.,  Co.,   220  U.  S. 


373,  M7,  408,  31  SCt  376,  65  L.  ed. 
602. 

[b]  ZUuatratloii^-^  contract  be- 
tween a  manufacturer  of  medicinal 
tablets  manufactured  under  a  secret 
process  and  a  retail  druggist  binding 
the  latter  not  to  .sell  ttiem  at  less 
than  a  fixed  price,  and  not  to  sell  at 
all  to  wholesale  or  retail  dealers  not 
accredited  agents  of  the  manufac- 
turer, is  void  within  the  common-law 
prohibition  of  restraint  of  trade. 
W.  H.  Hill  Co.  V.  Gray,  163  Mich.  12. 
127  NW  803,  SO   LRANS  327. 

60.  See  supra  text  and  note  49. 

61.  Ohirardelli  Co.  v.  Hunsicker. 
164  Cal.  866.  128  P  1041:  Grogan  v. 
Chaffee.  166  Cal.  611,  105  P  745.  27 
LRANS  896;  Fisher  Flouring  Mills 
Co.  v.  Swanson,  76  Wash.  649.  137  P 
144.  61  LRANS  622.  Compare  Clark 
V.  Frank,  17  Mo.  A.  602  (where  a  con- 
tract to  maintain  prices  in  considera- 
tion of  a  rebate  was  sustained  but 
the  question  of  protecting  brand  was 
not  discussed). 

[a]  Beason  for  mla— "It  seems 
to  us  an  economic  fallacy  to  assume 
that  the  competition  which.  In  the 
absence  of  monopoly,  benefits  the 
public.  Is  competition  between  rival 
retailers.  The  true  competition  is  be- 
tween rival  articles,  a  competition  in 
excellence,  which  can  never  be  main- 
tained If,  through  the  perfidy  of  the 
retailer  who  cuts  prices  for  his  own 
ulterior  -  purposes,  the  manufapturer 
is  forced  to  compete  in  prices  with 
goods  of  his  own  production,  irhlle 
the  retailer  recoups  hie  losses  on  the 
cut  prloe  by  the  sale  of  other  arti- 
cles at,  or  above  their  reasonable 
price.  It  Is  a  fallacy  to  assume  that 
the  price  cutter  pockets  the  loss.  The 
public  makes  it  up  on  other  pur- 
chases. The  manufacturer  alone  Is 
injured,  except  as  the  public  is  also 
injured  through  the  manufacturer's 
Inability,  In  the  face  of  cut  prices, 
to  maintain  the  excellence  of  his 
product.  Fixing  the  price  on  all 
brands  of  high  grade  flour  is  a  very 
different  thing  ftem  fixing  the  price 
on  one  brand  of  high  grade  flour. 
The  one  means  destruction  of  all 
competition  and  of  all  incentive  to 
increased  excellence.  The  other 
means  heightened  competition  and 
Intensified  Incentive  to  increased  ex- 
cellence. It  win  not  do  to  say  that 
the  manufacturer  has  no  interest  to 
protect  by  contract  In  the  goods  after 
he  has  sold  them.  They  are  person- 
ally identified  and  morally  guaran- 
teed by  his  mark  and  his  advertise- 
ment." Fisher  Flouring  Mills  Co.  v. 
Swanson,  76  Wash.  64»,  668,  187  P 
144,  61   LRANS   522. 

[b]  niustratlona.  -This  rule  has 
been  applied  to  a  particular  brand  of: 

(1)  Olive  oil.  Grogan  v.  Chaffee,  156 
Cal.    611,    106   P   745.   27' LRANS   895. 

(2)  Ground  chocolate.  OhlrardeUi 
Co.  V.  Hunsicker,  164  Cal.  355.  128  P 
1041.       (3)     Flour.      Fisher    Flouring 


For  later  e— — ,  a«f«lopmaa,ti  and  tHumg^m  in  the  law  see  cumulative  Annotationa,  same  title,  pace  and  note  number. 
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as  to  the  use  of  such  quotations  by  the  person  to 
whom  they  are  commmiioated.'' 

[i  428]  kk.  Agreements  by  Employees.  In  the 
application  of  the  doctrine  of  reasonableness  of  re- 
straint it  has  been  held  that  there  is  no  substantial 
difference  whether  the  thing  or  value  bargained  for 
is  contained  in  a  contract  of  sale  or  in  a  contract 
of  hiring;"  hence  agreements  by  which  an  employee 
undertakes  not  to  enter  into  a  competing  business, 
on  leavii^  his  employer's  service  are  sustained 
when  no  wider  than  reasonably  necessary  for  the 

Mills  Co.  V.  Swanaon,  76  Wash.  849, 
137    P   144,    61    LRANS   622. 

52.  Chicago  Bd.  of  Trade  t.  Chris- 
tie Oraln.  etc..  Co.,  1»8  U.  S.  236.  25 
set  637,  49  L..  ed.  1031. 

S8.  Eureka  LAundry  Co.  v.  Long, 
146  Wla  206.  131  NW  412.  26  L.RA 
XS  119. 

54.  Heina  v.  National  Bank  of 
Commerce,  237  Fed.  942:  Knapp  v. 
S.  Jarvls  Adams  Co.,  136  Fed.  1008. 
70  CCA  636:  Magnolia  Metal  Co.  v. 
Price,  66  App.  Dlv.  276.  72  NTS  792; 
Underwood,  Ltd.  v.  Barker,   [18991   1 


prote<!tion  of  the  employer's  business,'*,  Un4er  thW 
rule  contracts  have  frequently  been  upheld  whereby 
salesmen,  agents,  canvassers,  and  other  einployees 
who  come  into  personal  contact  with  their  employ- 
er's customers  agree  not  to  engage  in  a  competing 
business  within  a  limited  time  or  area  after  ieavjjQg 
their  employer's  service."'  The  restraint  imposed  by 
contracts  of  this  character,  however,  must  nat  be 
wider  than  reasonably  required  for  the  protecti<» 
of  the  employer's  business.'*  Hence  an  agree- 
ment by  which  an  employee  covenants  not  to  eo: 


Ch.  300.  And  see  cases  In  following 
notea. 

55.  Colo. — Jewel  Tea  Co.  v.  Wat- 
Una,  26  Colo.  A.  494,  146  P  719. 

Conn. — Styles  T.  Liyon,  87  Conn. 
23,  86  A  664. 

N.  J. — Owl  Laundry  Co.  y.  Banks, 
83  N.  J.  Ea.  230,  89  A  1065. 

N.  T. — Eastern  New  York  Wet 
Wash  Laundry  Co.  v.  Abrahams,  173 
App.  Dlv.  788,  160  NTS  69;  Suther- 
land V.  Connecticut  Mut.  L.  Ins.  Co., 
87  Misc.  383,  149  NTS  1008;  Htuikett 
T.  A.  U  ft  J.  J.  Reynolds  Co.,  30 
Misc.  732,  62  NTS  1076:  Reynolds 
Co.  v.  Dreyer,  12  Misc.  368,  83  NTS 
649. 

Pa. — Erie  County  Milk  Assoc  v. 
Ripley,   18   Pa.  Super.   28. 

Tenn. — ^Turner  v.  Abbott,  116  Tenn. 
718.  94  SW  64,  6  LRANS  892,  8  Ann 
Ca^  ISO. 

Wis. — Jewel  Tea  Co.  v.  Novak,  146 
Wis.  224.  131  NW  415;  Eureka 
Laundry  Co.  v.  L^ong,^  146  Wis.  206, 
131  NW  412,  36  LRAI4S  119. 

Engr. — Mason  v.  Provident  Cloth- 
ing, etc  Co,,  Ltd.,   [1913]  A.  C.  724. 

Ont. — Wlcher  y.  I>arUng,  9  Ont. 
311. 

ra]  SaaaOB  for  ml*,— In  an  Eng- 
lish case  where  a  person.  In  con- 
sideration of  obtaining  employment 
from  another,  agreed  that  be  would 
not  for  twelve  months  after  leaving 
his  employment  sell  similar  goods 
within  eight  miles  of  the  L<ondon 
post  ofUce.  the  master  of  the  rolls 
said:  "I  think  it  is  of  the  utmost 
Importance  to  state  that  it  Is  far 
more  beneflclal  to  men  in  the  posi- 
tion of  the  defendant,  in  my  opinion, 
that  the  order  should  be  made  than 
that  it  should  be  refused.  Men 
of  this  class  obtain  employment 
on  certain  terms  which  prevent  them, 
on  leaving  that  employment,  from 
making  use  of  the  knowledge  which 
they  have  acquired  during  the  em- 
ployment to  set  up  in  business 
against  their  master  and  destroy  his 
business:  Now,  If  we  said  that  no 
such ,  agreement  as  this  would  be 
binding  on  the  men  who  entered  into 
it,  the  result  might  be  that  no  such 
business  would  be  carried  on  and 
that  the  men  would  get  no  employ- 
ment at  all.  and  therefore,  if  we  are 
to  consider  the  consequences  of  what 
we  are  doing,  I  think  the  balance  of 
convenience  or  inconvenience  would 
shew  that  we  ought  strictly  to  en- 
force such  contracts."  Middleton  v. 
Brown.  47  L.  J.  Ch.  411,  412. 

[b]  Ooatmots  lisld  valUL — (1) 
Limitation  on  laundry  driver  for  two 
years  extending  to  portion  of  city 
covered  by  laundry  route.  Eureka 
Laundry  Co.  v.  Long,  146  Wis.  205, 
131  NW  412,  36  LRANS  119.  (Z) 
Limitation  of  ice  wagon  driver  for 
one  year  In  any  territory  covered  by 
route  or  nve  squares  therefrom. 
American  Ice  Co.  v.  Lynch.  74  N.  J. 
Bq.  298,  70  A  188.  (3)  Limitation  of 
grocery  salesman  for  six  months  and 


within  ten  miles  of  city.  Hackett  v. 
A.  L.  ft  J.  J.  Reynolds  Co.,  30  Misc. 
733,  62  NTS  1076.  (4)  Agreement 
not  to  solicit  orders  from  customers 
or  to  furnish  lists  of  customers  or 
Information  pertaining  to  buainsssof 
employer.  Wltkop,  etc.,  Co.  v.  Boycet 
61  Misc.  126.  112  NTS  874  [aff  121 
App.  Dlv.  922  mem,  116  NTS  1160 
meml.  (6)  Milk  wagon  driver  not  to 
peddle  or  furnish  milk  within  one 
year,  except  to  county  associations. 
Erie  County  Milk  Assoc,  v.  Ripley,  18 
Pa.  Super.  28.  (6)  Not  to  solicit  or- 
ders for  goods  for  delivery  to  com- 
plainant's customers  within  twelve 
months  after  leaving  complainant, 
and  not  to  interfere  with  complain- 
ant's trade  or  attempt  to  divert 
plaintiff's,  custom,  or  to  engage 
in  similar  business  within  the 
city  for  the  same  period.  Jewel 
Tea  Co.  v.  Novak,  146  Wis.  224, 
131  NW  416.  (7)  Limitation  of 
collector  and  canvasser  for  three 
years  within  twenty-flve  miles  of  the 
city  of  London.  •  Provident  Clothing, 
etc.,  Co.,  Ltd.  v.  Mason,  67  Sol.  J. 
58.  (8)  Limitation  for  twenty  years 
against  business  of  stockbroker 
within  fifty  miles  of  Cardiff.  Lyddon 
V.  Thomas,  17  T.  L.  R.  450.  (9)  Re- 
striction of  restaurant  waiters 
against  entering  service  of  particular 
restaurant  for  one  year.  Howard  y. 
Danner,  17  T.  L.  R.  648.  (10)  Re- 
striction of  salesman  for  hay  and 
straw  merchant  for  one  year  against 
entering  service  of  persona  carrying 
on  similar  business  In  United  £jng- 
dom,  France,  Belgium,  Holland,  or 
Canada  Underwood,  Ltd.  v.  Barker. 
[1899]  1  Ch.  300.  (11)  Entry  od 
similar  business  within  twenty-flve 
miles,  no  time  being  limited.  Haynes 
V.  Doman.  [18991  2  Ch.  IS.  (12) 
Entry  on  similar  business  during  five 
years  within  eastern  hemisphere. 
Lamson  Pneumatic  Tube  Co.  v.  Phil- 
lips, 91  L.  T.  Rep.  N.  S.  363.  (18) 
Agreement  by  solldtor'B  clerk  not  to 
act  for  any  person  who  has  within 
the  previous  five  years  been  a  client 
of  the  firm.  Liewla  v.  Dumford,  24 
T.  L.  R.  64.  (14)  Agreement  by  a 
dentist  entering  the  employ  of  an- 
other dentist  that  he  would  not  enter 
into  business  at  the  termination  of 
his  employment  in  competition  with 
bis  employer,  although  the  employee 
had  not  previously  had  any  business 
or  good  will  in  that  place.  Turner 
V.  Abbott,  116  Tenn.  718.  94  SW  64, 
6  LRANS  892,  8  AnnCas  150.  (16) 
Restriction  for  five  years,  unlimited 
as  to  space,  against  entry  into  a 
business  similar  to  that  of  the 
manufactures  of  products  used  in 
brewing.  White  v.  Wilson,  23  T.  L. 
R.  469.  (16)  Agreement  not  to  ente'r 
into  business  .competition  by  em- 
ployee of  manufacturing  chemtsta. 
Marshal  Is  v.  Leek,  17  "r.  L.  R.  26. 
(17)  Agreement  not  to  compete  for 
one  year  in  the  manufacture  or  sale 
of  India  rubber  goods  within  the 
United  Kingdom.  Continental  Tyre, 
etc.,  Co.,  Ltd.  V.  Heath.  29  T.  L  R. 
308.  (18)  Agreement  by  physician's 
assistant  not  to  engage  in  practice 
in  the  same  town.  Styles  v.  Lyon, 
87  Conn.  23  86  A  B64.  (19)  Agree- 
ment by  a  clerk  on  entering  the  em- 
ployment of  custom-house  brokers 
and  forwarding  agents,  as  a  solicitor 
of  business,  that  for  twelve  months 
after  the  termination  of  their  rela- 
tions he  would  not  engage  in  a  siraf- 
lar  business  in  the  same  city,  or 
within  fifty  miles  thereof,   or  Inter- 


fere with  his  employers'  customers. 
Davies  v.  Racer,  72  Hun  43,  26  NTS 
293.  (20)  A  covenant  by  a  person  on 
getting  employment  to  travnl  for  .a 
house  over  a  route  that,  if  he  quits 
traveling  for  the  house  and  travel* 
over  the  same  route  for  another 
house,  be  will  pay  the  fonner-  fifty 
pounds.  Mumford  v.  Gething,  7  C.  B. 
N.  S.  306,  97  ECL  306,  141  Reprint 
834.  (21)  Agreement  by  an  Insur/. 
ance  agbnt  not  to  interfere  directly 
or  indirectly  with  business.  Barr.v. 
Craven,  89  L.  T.  Rep.  N.  S.  674.  <22) 
Agreement  by  a  salesman  for  nay 
and  corn  dealers  not  to  enter  Infp 
business  within  two  miles  from  tub 
shop,  no  time  being  limited.  Hood; 
etc..  Stores,  Ltd.  v.  Jones,  81  L.  T. 
Rep.  N.  S.  169.  (23)  Agreement  .by 
music  hall  artist  not  to  perform  at 
any  place  of  entertainment  wltMn 
twenty  miles  of  Manchester  for  a 
period  of  six  months.  Tivoll  v. 
Collsy,  20  T.  L.  R.  437. 

[c]  A  pzovlalon.  against  (liaolo* 
■ore  of  maatai^  ■•orata  does  not 
render  unreasonable  or  unnecessary 
a  subsequent  stipulation  that  the 
employee  shall  not  during  his  life 
serve  in  a  similar  business  within  a 
limited  area.  Haynes  v.  Doman, 
[1899]  2  Ch.  13. 

[d]  Appreatlcaaliiv  deed.— It  has  ^ 
been  held  that  the  terms  of  an  ap- 
prenticeship deed  cannot  be  held  un- 
reasonable, where  they  are  the  only 
terms  on  which  the  apprentice  might 
obtain    the    teaching    which    ho    r»< 

Suired.  Qadd  v.  Thompson,  56  SoL 
.   166. 

50.'  Mo.— Mallindcrodt  Chemieal. 
Works  v.  Nemnich,  169  Mo.  388.  6* 
SW  356  [aff  82  Mo.  A.  6]. 

N.  T. — Oppenheimer  v.  Hlrsch,  6 
App.    Dlv.    232,    38   NTS    311. 

Eng. — Morris  v.  Saxelby,  69'  SoL  J. 
146. 

Ont. — ^Harvlson  v.  Cornell,  8  Ont 
WR  697. 

Que. — Canada  Metai  Co.  v.  Berry. 
15  Que.  Pr.  178. 

ra]  AgToemwLts  bald  lavalUU-, 
(1)  Agreement  not  to  enter  Into 
competition  in  the  manufacture  or 
sale  of  India  rubber  goods  in  tJnited 
Kingdom,  Germany,  or  France  was 
held  too  broad  as  to  Germany  and 
France.  Continental  Tyre,  etc.,  Co., 
Ltd.  v.  Heath.  29  T.  L.  R.  308.  (2) 
Agreement  by  canvasser  and  col- 
lector not  to  engage  in  similar  busi- 
ness within  twenty-five  miles  of 
London,  or  any  place  where  he  haa 
been  employed,  for  three  years,  in  a 
case  where  the  employee  had  no 
special  training  or  knowledge  of 
trade  secrets.  Mason  v.  Provident 
Clothing,  etc..  Co.,  Ltd.,  [1913]  A.  G 
724.  (Sy  Limitation  extending  to  the 
United  Kingdom,  where  the  business 
of  the  employer  extended  over  a 
small'  area  only.  Leetham  &  Sons, 
Ltd.  v.  Johnstone-White,  [1907]  1  Ch. 
322.  (4)  Agreement  by  an  emploxee 
of  hop  merchants  not  to  be  con- 
cerned for  five  years  In  any  business 
dealing  with  any  brewers,  customers, 
or  persons  on  whom  he  may  have 
called  while  in  the  employ  of  his 
employers  or  prior  thereto.  Morris 
V.    Ryle,  a03    L.    T.    Rep.    N.    S.    646. 

(5)  Agreement  not  to  Interfere  with      • 
the    employer    at    places    named'  or 
any  of  his  future  places  of  business. 
Beetham    v.    Fraser,    21    T.    L.    R.    8. 

(6)  Agreement  by  a  shop  assistant 
not  to  be  engaged  in  a  business  of 
similar  character  within  distance  of 
two  miles  from  the  shop.    Pearks  v. 
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gage  in  any  other  bnainess  after  leaving  his  em- 
ployer's aerriee  is  invalid." 

DisdoBure  of  trade  aecretai.  An  agreement  in  a 
contract  of  employment  that  a  servant  will  never 
make  use  of  or  divnlge  trade  secrets  necessrily  con- 
fided to  him  by  the  master  in  the  conduct  of  the 


busincBB  is  not  invalid  as  in  restraint  of  trade."* 

[$  4291  IL  Other  Agreements  Bestrictinc  Ub- 
er^  of  Doiag  Business.  An  agreement  that  one 
person  'will  trade  or  do  business  only  with  another 
person,  or  in  a  certain  'way  for  a  definite  or  in- 
definite period,  is  valid.**    And  the  same  is  true  of 


Cullen,  Jg  T.  Lu  R.  371.  (7)  Agrae- 
inent  by  a  manager  of  business, 
whose  custom  was  limited  to  the 
south  of  EMgland,  not  to  engacre  in 
similar  business  for  a  period  of  Ave 
years,  without  limitation  as  to  space. 
Dowden  &  Pook,  Ltd.  v.  Pook,  [1904] 
1  K.  B.  46.  (8)  Agreement  not  to 
engage  in  the  business  of  manufac- 
turing or  selling  carbon  papers  and 
ribbons  within  the  British  Empire  or 
the  continent  of  Burope  for  five  years. 
Carlbonum  Co.,  Ltd.  v.  Le  Couch,  109 
L.  T.  Rep.  N.  S.  B87.  (9)  Agreement 
by  employee  of  advertising  agent  not 
to  engage  in  any  similar  business 
In  any  part  of  the  United  Kingdom. 
Stuart  V.  Halstead.  65  Sol.  J.  S98. 
<10)  Agreement  by  laundry  employee 
not  to  engage  in  similar  business  for 
three  years  within  the  Dominion  of 
Canada.  Allen  Mfg.  Co.  v.  Hurphy, 
at  Ont  L.  467,  2  OntWN  877,  18  Ont 
WR  B72  fallowing  app  22  Ont.  L.  589. 
9  OntWN  442,  17  OntWR  917,  20 
AnnCas  657].  (11)  Contract  not  to 
engage  in  selling,  dealing  In,  or 
manufacturing  any  of  the  articles 
manufactured,  dealt  in,  or  sold  by 
his  employer  within  the  United 
States  for  six  years.  Mallinckrodt 
Chemical  Works  v.  Nemnich,  169  Mo. 
S88,  •»  8W  tSE  [aff  83  Mo.  A.  6]. 
(It)  Stipulation  in  a  contract  of  em- 
ployment that  the  employee  would 
not.  wltbln  three  years  after  leaving 
the  employer'a  service,  engage  in  a 
similar  business  In  any  of  sixteen 
speclBed  states.  Oppenhelmer  v. 
Hlrsch,  6  App.  Div.  232,  38  NTS  811. 
V  See   also  Carroll   ▼.    Olles,    80    S    C. 

4121  9  SB  422,  4  LRA  154  (holding 
void  a  contract  whereby  plaintiff 
•greed  to  furnish  for  defendant 
everything  necessary  to  run  a  bar- 
ber shop  in  a  certain  town  and  de- 
fendant agreed  not  to  do  any  work 
as  a  barber  for  anyone  else  or  to 
open  a  shop  for  himself  in  such  town 
at  any  time,  and  to  convey  to  plain- 
tiff the  patronage  which  had  been 
extended  to  him,  the  proceeds  of  the 
business  to  be  equally  divided  be- 
tween them).  (13)  A  covenant  by  a 
cake  salesman  not  to  engage  In  the 
•ale  of  cakes  or  confectionery  within 
twelve  months  after  the  termination 
of  his  employment,  within  a  city  of 
a  half  million  inhabitants,  is  reason- 
able as  to  time,  but  unreasonable  as 
to  apooe.  Weston  v.  Balrd,  37  Ont. 
L.  514,  31  DomLR  730,  10  OntWN 
399. 

ST.  Iieetham  ft  Sons,  Ltd.  v.  John- 
•tone-Wbltei,  [1907]  1  Cb.  822. 

88.  Harrison  v.  Glucose  Sunir 
Beflnlng  Co.,  116  Fed.  304,  53  CCA 
484,  58  LRA  916;  O.  &  W.  Thum  Co. 
▼.  Tlocsynskl,  114  Mich.  149,  72  NW 
140.  68  AmBR  489,  38  LRA  200; 
McCall  Co.  V.  Wright,  198  N.  Y.  143, 
•1  NB  616,  31  LRANS  249;  Phillips 
V.  Stevens.  16  T.  L.  R.  326.  But  see 
Taylor  Iron,  etc.,  Co.  v.  Nichols,  73 
N.  J.  Bq.  684,  69  A  186.  133  AmSR 
763.  24  LRANS  933  (holding  that  a 
contract  for  personal  services  which 
forbids  the  employee  to  divulge  any 
information  known  to  him  or  ac- 
quired by  him  during  his  enlploy- 
ment  relating  to  the  process  of 
manufacture,  and  to  hold  inviolate 
the  treatment,  processes,  and  secrets 
known  to  or  used  by  blm  in  the 
works  of  the  employer,  which  is  un- 
limited as  to  time  and  place,  will 
not  be  enforced). 

[a]  BeMOM  fox  nO*. — (1)  "We 
cannot  see  how  it  can  be  against 
public  Interest  to  allow  an  employer 
to  make  such  conditions  of  employ- 
ment with  his  employes  as  will  give 
him  the  fullest  protection  to  his 
property  right  In  nls  process  or  In- 
vention, and  at  the  same  time  enable 


him  to  employ  a  great  many  em- 
ployes in  its  production.  To  enable 
one  to  do  this  would  be  «  benefit  to 
the  public  In  many  ways.  It  would 
secure  employment  to  more  persons 
than  would  otherwise  be  employed, 
and  a  larger  output  would  be  made 
of  a  useful  article.  The  evidence 
discloses  that  it  does  not  require  a 
man  of  special  skill  to  do  the  work 


done  by  defendant  when  in  the  em' 
ploy  of  the  predecessors  in  business 
of  the  complainant.    To  restrain  him 


Srom  making  use  of  what  he  has  not 
tscovered  is  not  an  injustice  to  him, 
and  does  not  abridge  his  right  to 
work  along  those  lines  which  would 
not  be  harmful  to  those  to  whom  he 
has  sustained  a  position  of  confi- 
dence. It  is  to  the  advantage  of 
both  parties  that  such  a  contract 
should  be  allowed.  By  means  of  it 
the  defendant  secured  employment 
which  he  could  not  have  secured 
without  it,  and  at  the  same  time  his 
employers  were  secured  against  com- 

Setltion  which  might  be  ruinous." 
.  &  W.  Thum  Co.  V.  Tlocsynskl,  114 
Mich.  149,  160.  72  NW  140,  68  AmSR 
469,  38  LRA  200.  (2)  "The  principle 
has  been  established  In  this  state 
.  .  .  that  security  from  and  limita- 
tion of  competition  in  a  given  busi- 
ness is  a  valuable  right  in'  connec- 
tion with  said  business,  and  that 
there  are  some  contracts  which,  al- 
though they  curtail  competition  to  a 
limited  extent,  are  valid  and  may  be 
enforced.  This  question  perhaps  has 
most  frequently  come  up  in  connec- 
tion with  the  sale  of  a  business  un- 
der an  agreement  not  to  start  a 
competing  one.  ...  It  would  seem 
that  there  is  no  fundamental  prin- 
ciple in  favor  of  the  validity  and 
enforceability  of  such  an  agreement 
in  the  case  of  the  sale  of  a  business 
which  would  rot  sustain  a  contract 
on  a  good  consideration  prohibiting 
for  a  limited  period  an  employee 
who  has  entered  the  employment  and 
learned  the  business  of  one  employer 
from  carrying  the  benefit  of  the  in- 
formation and  trade  secrets  thus 
acquired  into  the  employment  and 
maintenance  of  a  competing  busi- 
ness." McCall  Co.  V.  Wright,  198 
N.  T.  143,  150,  151,  91  NB  516.  81 
LRANS  249. 

9«ty  of  employee  as  to  tKoOe 
■•ovets  gensiauy  see  Master  and 
Servant  [26  Cyc  1021]. 

ZbJwusuob  against  Olsolonue  of 
txaA»  seoiete  see  Injunctions  [23 
Cyc  842]. 

OS.  U.  S.— Wilder  Mfg.  Co.  V.  Com 
Products  Refining  Co..  236  U.  S.  16S, 
35  set  398,  59  L.  e>d.  620,  AnnCas 
1916A  118;  Carter-Crumo  Co.  v. 
Peuming,  86  Fed.  439,  30  CCA  174 
[aff  99  Fed.   888.  40  CCA  160]. 

Ala. — Terre  Haute  Brewing  Co.  V. 
McCeever,  73  S  889. 

Ark. — Keith  v.  Herschberg  Optical 
Co.,  48  Ark.  138,  2  8W  777. 

<^1. — Schwalm  v.  Holmes,  49  Cal. 
666. 

111. — Brown  v.  'Rounsavell,  78  111. 
689;  Superior  Coal  Co.  v.  Darlington 
Lumber  Co.,  143  HI.  A.  199  [aff  236 
HI.  83,  86  NC  180.  127  AmSR  275]. 

Ind. — Trentman  v.  Wahrenburg,  30 
Ind.   A.   304,    65    NB   1057. 

Iowa. — W.  T.  Rawlelgh  Medical  Co. 
V.  Osborne,  168  NW  B66. 

Kan. — Roller  v.  Ott,  14  Kan.  609. 

Ky.^iMltchell-Taylor  Tie  Co.  v. 
Whitaker,    158  Ky.    651.   166   SW   193. 

La. — Healy  v.  Southern  States  Al- 
cohol Mfg.  Co.,  125  La.  1038,  52  S 
150. 

Mass. — Palmer  v.  Stebbins,  3  Pick. 
188,   15  AmD  204. 

Mich. — Peerless  Pattern  Co.  v. 
Gauntlett   Dry   Goods  Co.,   171    Mich. 


168.  136  NW  1113,  43  LRANS  843. 

Mo. — Long  V.  Towl,  42  Mo.  545.  97 
AmD  356. 

Mont. — ^Newell  v.  Meyendortt  9 
Mont.  264,  23  P  833,  18  AmSR  738,  8 
LRA  440. 

Nebr. — ^Woods  v.  Hart,  60  Nebr. 
497,  70  NW  63. 

N.  J. — New  York  Trap  Rock  C!o. 
V.  Btawn,  61  N.  J.  L.  686,  43  A  100. 

N.  T. — Matthews  v.  New  York  As- 
sociated Press,  186  N.  Y.  333.  32  NB 
981,  32  AmSR  741;  Locker  v.  Ameri- 
can Tobacco  Co^  121  App.  Div.  443, 
106  NTS  115  [aff  196  N.  Y.  666  mem. 
88  NB  289  mem]:  Blelstein  ▼.  Associ- 
ated Press.  61  Hun  199,  15  NTS  887 
[off  136  N.  Y.  838,  32  NB  981.  32 
AmSR  741]:  Von  Marter  v.  Babcock. 
23   Barb.    633. 

Oh. — Christ  Diehl  Brewinc  (3o.  v. 
Konst,  30  Oh.  Cir.  C!t.  782. 

Okl. — Home  Pattern  Co.  v.  Moacha 
46  Okl.  56,  148  P  131:  Ripy  v.  Art 
Wall  Paper  Mills,  41  Okl.  20,  136  P 
1080,  51  LRANS  33. 

Pa. — Conemaugh  Gas  Co.  v.  Jack- 
son Farm  Gas  Co.,  186  Pa,  448,  40  A 
1000.  66  AmSR  865;  Taller  v.  Hope, 
163  Pa.  62.  29  A  779. 

Vt.— Clark  V.  Crosby,  87  Vt.  188. 

Wis. — Lens  v.  Brown,  41  Wis.  172. 

Bng. — ^North  Western  Salt  Co.  v. 
Blectrolytic  Alkali  Co.,  [1914]  A.  C. 
461;  Jones  v.  Eldney,  3  Campb.  285. 

Que. — Gervals  v.  Paquette,  87  Que. 
Super.  601. 

Sask. — Berliner  Gramophone  Co.  r. 
Scythes.  31  DomLR  789,  84  WestLR 
1216. 

[a]  xnaatnirtloaa^^Agreements  have 
been  sustained:  (1)  Restricting  sale 
to  or  purchase  from  a  particular 
person.  Carter-Crume  Co.  v.  Peur- 
rung,  86  Fed.  439,  30  CCA  174  [aff 
99  Fed.  888,  40  CCA  1501;  Keith  v. 
Herschberg  Optical  Co.,  48  Ark.  138, 
2  SW  777:  Twomey  v.  People's  Ice 
Co..  66  dal.  233.  6  P  158  (ice); 
Schwalm  v.  Holmes,  49  C^oL  665 
(lime);  Superior  Coal  Co.  v.  B.  R. 
Darlington  Lumber  Co.,  236  IlL  83. 
86  NB  180,  127  AmSR  275  [aff  143 
IlL  A.  199]  (coal);  Brown  v.  Roun- 
savell, 78  111.  589  (sewing  machines): 
Schllta  Brewing  Co.  v.  Travl,  179  lU. 
A.  269  (beer);  Garden  City  Sand  C:o. 
V.  Southern  Fire  Brick,  etc.,  Co.,  124 
111.  A.  599  [aff  223  lU.  616.  79  NB 
313.  9  LRANS  446,  7  AnnCas  601; 
Heimbuecher  v.  Ooff,  119  IlL  A.  373; 
Roller  V.  Ott,  14  Kan.  609;  New  York 
Bank  Note  Co.  v.  Kidder  Press  Mfg. 
Co.,  192  Mass.  391,  78  NB  463  (print- 
ing press):  Peerless  Pattern  Co.  v. 
Gauntlett  Dry  Goods  Co.,  171  Mich. 
158,  136  NW  1113,  42  LRANS  843 
(paper  patterns);  Long  v.  TowL  42 
Mo.  645,  97  AmD  855  (ore):  Newell 
V.  Meyendorff,  9  Mont.  254.  23  P  333. 
18  AmSR  738,  8  LRA  440  (cigars); 
New  York  Bank  Note  Co.  v,  Hamil- 
ton Bank  Note  Engraving,  etc.,  Co., 
180  N.  Y.  280.  73  NB  48  [rev  9»  App. 
Div.  427,  87  NYS  200]  (prlnUng 
presses);  Stemmerman  v.  Kelly.  150 
App.  Div.  736,  136  NYS  827  (as- 
phalt); New  York  Bank  Note  (>>.  v. 
Hamilton  Bank  Note  Bngravink.  etc 
Co.,  83  Hun  593  31  NYS  1060  (print- 
ing presses);  New  York  Live-stock 
Assoc  V.  Levy,  54  N.  Y.  Super.  32 
(live  stock);  Blauner  v.  Williams 
Co.,  36  Misc.  173,  73  NYS  165  [aff 
34  Misc.  823  mem,  69  NYS  749  mem] 
(jackets);  Hadden  v.  Dlmlck.  31  How 
Pr  196  [rev  on  other  grounds  48  N. 
Y.  661  mem]  (blankets):  Forrest 
Photographic  Co.  v.  Hutchinson 
Grocery  Co.,  (Tex.  Civ.  A.)  108  SW 
768;  Anheuser-Busch  Brewing  Assoc. 
V.  Houck,  (Tex.  Civ.  A.)  27  SW  692; 
Watkins  v.  Morley,  2  Tex.  A.  Civ. 
Cas.  i  723;  Clark  v.  Crosby,  37  Vt. 
188     (artificial    teeth);    Thornton    ▼. 


For  later  eoaea,  davetopmenta  and  diaiises  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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agreements  reetrainlng  a  peraon  from  oariTiiig  on 
basinees  in  certain  premiaee,*"  or  agreements  re- 
stricting the  use  to  be  made  of  premiaea.'^    Many 


other  agreements  of  similar  character  have  been  sus- 
tained by  the  courts  as  legial  and  binding  obliKa- 
tions."' 


Sherratt.  8  Taunt.  529,  4.  BCL  262, 
129  Reprint  488  (b«er);  Oervala  v. 
P&quette,  27  Que.  Super.  801  (liquor 
and  clKarettes).  (2)  Conferring  ex- 
clusive agency  or  ■elltng  rfghta. 
Welboldt  V.  Standard  Fashion  Co.,  80 
IlL  A.  67;  Healy  v.  Southern  States 
Alcohol  Mf^.  do..  126  La.  1088.  62 
S  ISO;  Newell  T.  MeyendorfT,  9  Moitt. 
254,  23  P  838,  18  AmSR  738,  8  LRA 
440:  Woods  V.  Hart,  60  Nebr.  497, 
70  rrw  63:  New  York  Trap  Rock  Co. 
r.  Brown.  61  N.  J.  L..  686;  48  A  109 
(sole  selling  agency):  Ewlng  v.  Wil- 
cox, etc..  Sewing;  Uach.  Co.,  9  Wkly 
NC  (Pa.)  272;  S.  S.  White  DenUl 
MfK.  Co.  V.  Hertsberg,  (Tex.  Civ.  A.) 
61  ST?  365.  (3)  Maintaining  price  to 
other  purchasers.  Rackemann  v. 
Riverbank  Impr.  Co.,  167  Mass.  1, 
44  NE  990.  67  AmSR  427  (an  agree- 
ment by  a  vendor  not  to  sell  other 
lota  in  the  same  plat  at  a  less  price 
'or  one  year  than   that  paid  by  the 

fiurchaser  for  his  lot) ;  Cohen  v.  Ber- 
in,  etc..  Envelope  (jo.,  9  App.  Div. 
42o,  41  NYS  345.  (4)  Granting  re- 
bates or  bonuses.  Olmatead  v.  Dis- 
tilling, etc.,  Co.,  77  Fed.  266  (holding 
a  "rebate  voucher,"  promising  to  pay 
to  a  customer  a  certain  sum  in  six 
months,  to  "be  valid  and  payable 
only"  if  during  that  time  he  bought 
all  nis  goods  from  the  dealer  issuing 
it,  la  not  against  public  policy); 
Walsh  V.  Dwfght,  40  App.  Div.  618. 
68  ITTS  91  (agreement  by  a  manu- 
facturer with  his  customers  to  give 
thenn  a  rebate  if  they  should  refuse 
to  sell  his  article,  or  other  similar 
articles,  at  less  than  a  certain  price). 
See  Com  Products  Refining  Co.  v. 
Oriental  Candy  Co.,  168  III.  A.  685. 
(5)  Advertising  but  one  article  of  a 
kind.  Ooddard  v.  American  Queen, 
Inc..  2T  Misc.  482,  59  NTS  46  [rev 
on  other  grounds  44  App.  Div.  454, 
61  NTS  188).  (6)  An  agreement  not 
to  run  boats  on  certain  waters  or  on 
certain  lines  of  travel.  Oregon  Steam 
Nav.  Co.  v.  Wlnsor,  20  Wall.  (U.  S.) 
64,  22  Li.  ed.  815;  California  Stea'm 
Nav.  Ce,  V.  Wright,  S  Cal.  268,  65 
AmD  611;  Leslie  v.  Lorillard,  110 
N.  T.  519,  18  NE  863,  1  LRA  456; 
Dunlap  v.  Gregory,  10  N.  T.  241,  6l 
Aml>  746.  But  see  Wright  v.  Ryder, 
86  Cal.  .  346,  96  AmD  186  (holding 
restraint  too  extensive).  Contra 
Oregon  Steam  Nav.  Co.  v.  Hale,  1 
Wash.  T.  283,  34  AmR  808.  (7)  An 
agreement  by  a  physician  on  selling 
his  drag  *tore  to  send  all  his  pre- 
scriptions to  be  filled  by  one  drug- 
flst.  Ward  V.  Hogan,  11  AbbNCaa 
N.  T.)  478.  (8)  An  agreement  not 
to  write  plays  for  any  other  than  a 
particular  theater.  Morris  v.  Cole- 
man, 18  Ves.  Jr.  437,  34  Reprint  382. 
(9)  A  contract  to  write  for  a  period- 
ical, and  for  no  other  publication 
sold  for  less  than  a  certain  price  fot 
one  year.  Stiff  v.  Cassell.  2  Jur. 
N.  S.  848,  (10)  An  agreement  by' a 
lessor  of  a  portion  of  a  certain  ware- 
house in  a  city  for  a  specified  term 
for  the  storage  of  wheat  that  during 
the  term  he  will  not  purchase,  store, 
or  handle  any  wheat  in  the  market 
of  that  city,  except  under  the  direc- 
tion of  the  lessee.  Kellogg  v.  Lar- 
kin,  3  Chandl.  (Wis.)  188.  (11)  An 
agreement  to  sell  part  of  one's  land 
on  the  purchaser's  agreeing  not  to 
sell  sand  from  it.  Hodge  y.  Sloan, 
107  N.  T.  244,  17  NE  356.  1  AmSR 
816.  (12)  A  contract  between  an  Ice 
manufacturer  and  a  brewer  whereby 
the  former  agrees  to  sell  the  latter 
all  the  ice  he  needs,  the  brewer  ^ot 
to  retail  ice  nor  to  sell  to  retailers. 
CVystal  Ice  Mfg.  Co.  v.  San  Antonio 
Brewing  Assoc.,  8  Tex.  Civ.  A.  1,  27 
SW  210.  (13)  A  contract  to  buy 
meat  at  a  ilxed  price  and  for  a  time 
certain,  in  consideration  of  the  sell- 
er's refraining  from  selling  meat 
during  such  time  at  the  buyer's 
place  of  business.  Llehtner  v.  Men- 
xel,  36  Cal.  452.  (14)  A  condition 
that  the  owner  of  a  show  will  not 
play  in  competing  theaters,  and  that 


lie  will  not  entef  into  any  contract 
that  will  deprive  the  other  party  of 
playing  any  of  his  attractions  in  its 
difCerent  theaters  at  such  time  as  it 
may  desire.  Roseneau  v.  Empire 
Circuit  Co.,  131  App.  Div.  429.  116 
NTS  611 


fb]     Acriemeata     Held     lltoML— 

(1)  An  agreement  between  the  lessor 
and  the  leasee  of  a  coal  mine  that 
the  lessee  should  not  give  or  accept 
any  order  for  goods  and  merchan- 
dise on  any  other  store  than  the 
leasor'a.  Crawford  v.  Wick,  18  Oh. 
St.  190,  98  AmD  103.  (2)  An  agree- 
ment between  the  president  and  trus- 
tees of  a  village  and  a  private  citt- 
sen,  under  which  the  latter  was  to 
erect  a  market  house  for  the  village, 
the  authorities  undertaking,  as  a 
compensation  to  him,  to  confine  the 
marketing  of  the  citlsena  during 
market  hours  to  the  building  and  its 
vicinity,  to  appoint  a  proper  officer 
for  the  enforcement  of  all  ordinances 
relative  to  the  marlcet  and  the  vend- 
ing of  market  articles,  and  to  con- 
trol and' rent  the  stalls  for  the  bene- 
fit of  the  person  erecting  the  build- 
ing. Gale  V.  Kalamazoo,  23  Mich. 
344,  9  AmR  80.  (3)  An  agreement 
between  partners  to  keep  their  part- 
nership a  secret  and  maintain  a  fic- 
titious competition  for  the  purpose 
of  deceiving,  the  public.  Falrbank  v. 
I^eary.  40  Wis.  687.  (4)  A  contract 
by  which  the  owner  of  several  water 
rights  in  a  stream  agreed  with  each 
other,  under  a  penalty  of  ten  thou- 
sand dollars  liquidated  damages,  not 
to  sell  to  certain  parties,  or  to  any 
other  persons  who  might  endeavor 
to  obtain  said  water  rights,  and  not 
to  make  any  compromise  with  such 
partita,  except  by  the  written  con- 
sent of  the  others.  Ford  v.  Gregson, 
7  Mont.  89,  14  P  669.  (6)  A  Tease 
conditioned  that  the  demised  prem- 
ises should  only  be  used  as  a  beer 
saloon,  and  that  no  beer  except  that 
of  the  lessor's  firm  should  be  sold 
there,  but  containing  no  promise  on 
the  part  of  the  lessor  to  furnish 
beer.  MuUer  v.  Bohringer,  8  Pa.  Co. 
144.  (6)  Private  by-laws  of  a  ma- 
sons' and  builders'  association,  the 
membership  in  which  includes  sixty 
out  of  seventy  or  seventy-five  mason 
contra<;tors  In  a  city,  wnlch  require 
the  members  to  pay  to  the  associa- 
tion six  per  cent  on  all  contracts 
taken  by  them,  and  to  submit  all 
bids  for  work  first  to  the  associa- 
tion, and  provide  that  the  lowest 
bidder  shall  add  six  per  cent  to  his 
bid  before  it  is  submitted  to  the 
owner  or  his  architect.  Milwaukee 
Masons',  etc.,  Assoc,  v.  Nlezerowskl, 
96  Wis.  129,  70  NW  166,  60  AmSR 
9T,  87  LRA  127. 

60.  U.  S. — Hitchcock  V.  Anthony, 
88    Fed.   779,    28   CCA   80. 

111. — Star  Brewery  Co.  v.  Primas, 
163   111.   662,  45  NE  145. 

Ind.— Johnson  v.  Gwlnn.  100  Ind. 
466-  Sullivan  v.  Kohlenberg.  31  Ind. 
A.   h6,  67  NE  641. 

Iowa. — Heichew  v.  Hamilton.  8 
Greene  696. 

Nebr. — Herpolsheimer  v.  Punke,  1 
Nebr.  (Unoff.)  804.  95  NW  687  (cove- 
nant prohibiting  lessors  from  com- 
peting In  same  building  with  les- 
sees). 

tt.,  Ala. — Morris  v.  Tuskaloosa 
Mfg.  Co.,  83  Ala.  665,  3  S  689. 

Ga. — Holmes  v.  Mariln,  10  Oa.  503, 

Ind. — Ferris  v.  American  Brewing 
Co.,  156  Ind.  639,  68  NE  701,  52  LRA 
805. 

Ky.— Sutton  v.  Head,  88  Ky.  156. 
6  SW  410,  9  KyL  453.  9  AmSR  274; 
Hatcher  v.  Andrews.  6  Bush  581. 

Mich. — Watrous  v.  Allen,  57  Mich. 
362,   24   NW   104,    58   AmR   363. 

Nebr, — Mollyneaux  v.  Wittenberg, 
39  Nebr.    647,   68   NW  206. 

N.  Y.— Lewis  v.  Oollner,  129  N.  T. 
227,  29  NE  81,  26  An\SR  516  [rev  14 
NYS   362]. 

Oh. — Christ  Diehl  Brewing  Co.  v. 
Konst,    30   Oh.   Clr.   Ct.    782. 


Va.— Tardy  y.  Cree«y,   81  Va.  668, 

59  AmR  676.. 

Wis. — Laubenheimer  y.  Mann.  17 
Wis.    542. 

But  see  Brewer  v.  Marshall,  19  N. 
J.  Eq.  537,  97  AmD  679  (holding  void 
as  In  restraint  of  trade  a  covenant 
by  the  vendor  of  marl  land  that 
neither  he  nor  his  assigns  will  sell 
marl   from   the  adjoining  land). 

[a]  ZUiiatz»tioiia,^^he  following' 
have  been  held  valid:  (1)  An  ex- 
press covenant  in  a  conveyance  that 
no  trading  or  mercantile  business 
shall  be  carried  on  on  the  premises. 
Morris  v.  Tuscaloosa  Mfg.  Co.,  88 
Ala.  665,  8  S  689.  (2)  An  agreement 
not  to  permit  a  warehouse  or  place 
of  shipping  or  receiving  goods  on  the 
conveyed  premises.  RoM>ins  v. 
Webb,  68  Ala.  888.  (3)  An  agree- 
ment that  a  lot  sold  shall  not  be 
used  for  a  tavern.  Holmes  v.  Mar- 
tin, 10  Ga.  503.  (4)  An  agreement 
that  a  lot  sold  shall  not  be  used 
for  a  hotel.  Mollyneaux  v.  Witten- 
berg, 39  Nebr.  647,  68  NW  206.  (5) 
An  agreement  that  intoxicating 
liquors  shall  not  be  sold  on  the  land. 
Hatcher  Vi  Andrews,  6  Bush  (Ky.3 
561:  Watrous  v.  Allen,  57  Mich.  862, 
24  NW  104,  68  AmR  368.  (6)  An 
agreement  that  intoxicating  liquor 
snail  not  be  sold  in  less  quantities 
than  five  gallons  or  half  a  barreL 
Sutton  V.  Head.  86  Ky.  156,  6  SW 
410,  9  KyL  463,  9  AmSR  274;  Lau- 
benheimer V.  Mann,  17  Wis.  642. 
(7)  An  agreement  by  the  vendor  fii. 
consideration  of  the  sale  of  a  lot  not 
to  build  a  flat  in  the  Immediate 
neighborhood.  Lewis  v.  Gollnbr,  129 
N.  Y.  227.  29  NE  81,  26  AmSR  618 
[rev  14  NYS  862],  (8)  A  covenant 
by  a  lessee  not  to  aell  any  beer  on 
the  leased  nremlses  except  that  man- 
ufactured by  a  named  brewing  com- 
pany. Ferris  ▼.  American  Brewing 
Co.,  166  Ind.  639,  68  NE  701,  62  LRA 
306;  Christ  Diehl  Brewing  Co.  v. 
Konst,  SO  Oh.  Clr.  Ct  782.  C\>ntra 
Huebner-Toledo  Breweries  Co.  v. 
Singler    28  Oh.  Clr.  Ct  829. 

62.     See  cases  infra  this  note. 

[a]  mnatratiOBS.— (1)  An  agree- 
ment between  a  board  of  trade  and 
a  peraon  who  represents  himself  as 
having  control  over  certain  Indus-' 
tries  which  he  is  about  to  establish 
in  another  town,  whereby  such  per- 
son agrees  to  withdraw  from  that 
deal,  and  to  use  his  Influence  to  have 
those  Industries  established  In  the 
town  represented  by  the  board. 
Lord  V.  Board  of  Trade,  168  111.  46; 
46  NB  205.  (2)  An  agreement  that 
neither  of  two  persons  shall  there- 
after publish  a  counterfeit  detector. 
Presbury  v.  Fisher,  18  Mo.  50.  (8> 
An  agreement  to  pay  commissions  0t> 
all  sales  to  customers  introduced  by 
another.  Boyden  v.  Baldwin.  16 
Misc.  103,  86  NTS  478.  (4)  A  con- 
tract by  a  manufacturer  that  a 
storekeeper  shall  have  the  trade-  of 
his  workmen,  in  consideration  of  the 
storekeeper  paying  the  manufacturer 
a  percentage  on  the  sales.  George 
V.  Bast  Tennessee  Coal  Co.,  16  Lea 
(Tenn.)  455,  54  AmR  426.  (6)  A 
contract    by   a   railroad    company   to 

fiatronixe  a  hotel  in  consideration  of 
ts  being  built  at  an  embryo  town, 
and  to  dissuade  others  from  build- 
ing hotels  there.  Texas,  etc.,  R.  0>. 
V.  Robards.  60  Tex.  646,  48  AmD 
268.  (6)  An  agreement  by  a  com- 
pany which  carries  on  the  business 
of  warehouseman  as  an  adjunct  to 
Its  main  business  of  compressing 
cotton,  by  which  It  charges  an  In- 
creased rate  for  cotton  which  is  re- 
moved uncompressed.  Seeligson  v. 
Taylor  Compress  Co.,  66  Tex.  218. 
(7)  An  agreement  by  one  employed 
to  sell  and  operate  another's  ma- 
chine that  if  the  former  shall  at 
any  time  make  any  improvement  on 
such  machine  it  shall  be  for  the 
exclusive  use  of  the  latter.  .Bon- 
sack  Mach.  Co.  v.  Hulse,  66  Fed. 
864,  13  CCA  180.     (8)  An  agreement 
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[$  430]  (f)  Oertainty.  Th«  contract  must  be 
sufficiently  specific  to  permit  the  determination  of 
whether  its  effect  is  reasonable."  In  North  Carolina 
it  has  been  held  that  the  limitation  as  to  space  must 
be  set  out  with  the  same  definiteness  as  would  be 
required  in  a  deed  of  conveyance.** 

[i  431]  (g)  Oonsideration  for  Contract.  A  con- 
tract in  restraint  of  trade  must  like  every  other 
contract  be  supported  by  a  valuable  consideration.*" 
It  was  formerly  held  that  the  restraint  must  be 


supported  by  an  adequate  consideration,  that  ia,  a 
consideration  equivalent  in  value  to  the  restraint 
imposed;**  but  this  doctrine  has  been  repudiated 
.and  it  is  now  held  that  as  ^  the  case  of  other  con- 
tracts the  adequacy  of  the  consideration  is  a  matter 
to  be  determined  by  the  parties,  and  cannot  be  in- 
quired into  by  the  courts.*^  Ordinarily  it  is  held 
that  the  sale  of  a  business  or  of  a  profession  is  a 
sufficient  consideration  for  an  accompanying  provi- 
sion  for  restraint.*^  ^  Likewise    employment   is  a 


between    proprletora    of    parks    that 
neither  shall  pay  any  I 
ties  enjoying   hfs   park. 


neither  shall  pay  any  bonus  to  par 
ties  enjoylngr  hfs  park.  Koehler  t 
Feuerbacher,  2   Mo.   A.    11.      (9)    An 


agreement  signed  by  merchants  of  a 
town,  obligating  themselves  to  close 
their  places  of  business  at  6:30  P.  M. 
from  May  15  until  September  1. 
Stovall  V.  McCutoheon.  107  Ky.  B77. 
S4  8W  969.  21  KyL.  1317,  47  LRA 
S87.  (10)  A  deed  granting  and  con- 
veying certain  land  "for  the  purpose 
and  with  the  limitation  that  the  rock 
and  material  taken  therefrom  by  .  .  . 

£the  grantee]  Its  lessees  or  assigns 
i  for  railroad  purposes,  and  .  .  .  [the 
grantee]  is  not  to  carry  on  the  busi- 
ness of  furnishing  rock  for  any  other 
purposes,  or  for  such  purposes  and 
in  such  business  as  the  party  of  the 
second  part  may  be  engaged."  Pav- 
kovlch  v.  Southern  Pac.  R.  Co..  150 
Cal.  3»,  44.  87  P  1097.  (11)  An  agree- 
ment to  abandon  negotiations  and 
allow  another  to  obtain  the  contract. 
Moore  v.  Florence  First  Nat.  Bank. 
1S9  Ala.  E9E.   36  S  777. 

[b1  AnvemantB  by  corporate 
■toeuoUTora. — (1)  An  agreement  be- 
tween several  stockholders  of  a  cor- 
poration not  to  sell  their  stock  nor 
to  give  powers  to  vote  is  in  restraint 
of  trade  and  against  public  policy. 
Fisher  v.  Bush,  36  Hun  (N.  T.)  641; 
White  V.  Ryan,  15  Pa.  Co.  170.  (2) 
Public  policy  does  not  preclude  a 
majority  of  the  stockholders  of  a 
corporation  from  agreeing  to  unite 
in  efForts  to  sell  tnelr  stock  to  a 
proposed  purchaser,  and  that  neither 
one  win  sell  without  the  other. 
Havemeyer  v.  Havemeyer,  86  N.  T. 
618  [aff  43  N.  Y.  Super.  506].  (3) 
An  agreement  that  stock  Issued  to 
Joint  owners  of  an  Invention  In  con- 
•ideration  for  its  transfer  to  the  cor- 
poration shall  be  held  jointly  and  be 
inalienable  for  ten  years  without 
their  Joint  consent  is  not  an  agree- 
ment against  public  policy  and 
therefore  void.  Hey  v.  Dolphin,  93 
Hun  230,  36  ITTS  627.  See  also 
Gray  v.  Bloomington,  etc.,  R.  Co., 
120  ni.  A.  153.  (4)  An  agreement 
between  purchasers  of  stock  in  a 
corporation  that;  "to  keep  the  con- 
trol of  the  corporation  from  passing 
to  persona  other  than  themselves," 
the  shares,  for  five  years,  be  voted 
In  one  block,  the  vote  to  be  deter- 
mined by  ballot  between  them,  does 
not  contravene  public  policy.  Smith 
V.  San  Francisco,  etc,  R.  Co.,  115 
Cal.  684.  696,  47  P  582.  56  AmSR 
119,  36  LRA  309.  (5)  Where  shares 
of  corporate  stock  were  placed  in 
the  hands  of  a  trustee  to  be  divided 
on  a  certain  date,  a  provision  giving 
defendant  the  right  to  direct  the 
vote  of  such  stock  until  the  division 
was  valid,  and  not  objectionable  as 
contrary  to  public  policy.  Clowes 
V.  Miller,  60  N.  J.  Eq.  179,  47  A  345. 
(6)  A  contract  on  sale  of  stock  in 
corporation  by  defendant  by  which 
defendant  agreed  not  to  engage  in 
the  manufacture  or  sale  of  stencil 
paper  or  processes  of  that  character 
for  a  specified  time  was  not  illegal 
as  in  restraint  of  trade.  A,  B.  Dick 
Co.   V.   Fuller.    213   Fed.    98. 

63.  HofI  V.  Leneerman,  143  III.  A. 
170. 

Oertalatr  of  contraot*  la  gMieral 
aee  supra  {  59. 

64.  Shute  V.  Heath,  131  K  C.  281. 
42  SB  704;  Hauser  v.  Haiding,  126 
N.  C.  295,  35  SB  586. 

(a]   Xllvstratloiui, — (1)  A  provision 


in  a  contract  of  sale  of  a  business 
of  manufacturing  timber  and  ginning 
cotton  that  the  seller  will  not  en- 
gage in  tlu9  business  in  any  territory 
from  which  he  secures  his  patronage, 
so  as  to  compete  with  the  buyer,  ia 
void.  Shute  v.  Heath.  131  N.  C.  281, 
42  SE  704.  (2)  A  contract  not  to  en- 
gage in  the  practice  of  medicine  in 
a  certain  town  and  the  territory 
surrounding  is  uncertain  as  to  the 
territory  without  the  town,  and  not 
enforceable  to  that  extent  Hauser 
V.  Harding,  126  N.  C.  295,  35  SE  586. 

Injanctloii  am  dependnit  on  oer- 
tainty see  Injunctions    [22   Cyc   866]. 

BpooUlc  perfoxnuuM*  wbete  con- 
tract mioerteln  in  ganeral  see  Speci- 
fic Performance  [36  Cyc  587). 

es.  Colo. — Freudenthal  v.  Eiapey, 
45  Colo.  488,  102  P  280.  26  liRANS 
961 

ill. — Andrews  v.  Kingsbury,  212 
111.  97,  72  NE  11  [aft  112  111.  A.  518]: 
Ryan  V.  Hamilton,  205  111.  191,  68 
NE  781    [rev   103   111.  A.   212]. 

'Iowa. — <:hapln  v.  Brown,  88  Iowa 
156,  48  NW  1074,  32  AmSR  297,  13 
LRA    428. 

Ky. — F.  T.  Gunther  Grocery  Co.  v. 
KoU.   153   Ky.    446,    156    SW   1145. 

Minn. — Kronschnabel-Smitli  Co.  v. 
Kronschnabel,  87  Minn.  230,  91  NW 
892, 

Mo. — Glover  v.  Shirley,  169  Mo.  A. 
637.  155  SW  878. 

N.  J. — Marvel  v.  Jonah,  81  N.  J. 
Eq.  369,  86  A  968  [rev  on  other 
grounds  83  N.  J.  Eq.  296,  90  A  1004, 
LRA1915B   206.   AnnCasl916C   185]. 

N.  T. — Central  Fireworks  Co.  v. 
Charlton,  42  App.  Dlv.  104,  58  NTS 
900-    Fries  V.  Parr,   139  NTS  220. 

Oh. — Lange  v.  Werk,  2  Oh.  St.  619. 
,Pa. — Pittsburg  Stove,  etc.,  Co.  v. 
Pennsylvania  Stove  Co.,  208  Pa.  37, 
67  A  77;  Cleaver  v.  Lenhart,  182  Pa. 
286,  37  A  811;  Keeler  v.  Taylor,  53 
Pa.   467,   91  AmD  221. 

Eng. — Toung  v.  Tlmmlns,  1  Cromp. 
&  J.  331,  148  Reprint  1446;  Hutton 
V.  Parker,  7  Dowl.  P.  C.  789;  Urm- 
ston  V.  Whltelegg,  63  L.  T.  Rep.  N. 
S.  455;  Wickens  v.  Evans,  3  T.  &  J. 
318,  148  Reprint  1201. 

Man. — Copeland-Chatterson  v. 

Hickok,   16  Man.  610. 

Ont. — Dawes  V.  Wilkinson,  19  V.  C 
Q.  B.  604. 

See  McNichol  v.  Ryan,  84  N.  B. 
391  (holding  that  nonregistration  of 
a  physician  will  not  affect  a  con- 
tract). 

68.  Toung  V.  Tlmmlns,  1  Cromp. 
&  J.  331,  148  Reprint  1446;  Gale  V. 
Reed.  8  East  80,  103  Reprint  274: 
Wallls  V.  Day,  2  M.  &  W\  273,  160 
Reprint  759. 

67.'  Ala. — McCurry  v.  Gibson,  108 
Ala.  451,   18  S  806.   S4  AmSR  277. 

Ark. — Webster  v.  Williams,  62  Ark. 
101,  34  SW  637. 

Colo. — Freudenthal  v.  Espey,  45 
Colo.  488,  102  P  280,  26  LRANS  961. 

Conn. — Styles  v.  Lyon,  87  Conn.  28, 
86   A   564. 

111.— Ryan  v.  Hamilton,  205  111. 
191,  68  NE  781  (rev  103  111.  A  212]; 
Linn  v.  Sigsbee,  67  111.  76;  Hoops 
Tea  Co.   V.  Dorsey.   99   111.   A.   181. 

Ind.— Klsel  v.  Hayes,  141  Ind.  41, 
40  NE  119;  Duffy  v.  Shockey,  11  Ind. 
70.   71  AmD  348. 

Md. — Guerand  v.  Dandelet,  32  Md. 
561,  3  AmR  164. 

Mass. — Pierce  v.  Fuller,  8  Mass. 
223,  5  AmD  102. 

Mich. — Up  River  Ice  Co.  v.  Denier, 
114   Mich.   296,  72  NW  167,  68  AmSR 


480;   Hubbard  v.   Miller,   27  Mich.   15, 
16  AmR   iSi. 

N.  T. — Lawrence  v.  Kidder,  10 
Barliw   641. 

Oh. — Grasselli  t.  tiOwden,  11  Oh. 
St.   349. 

Okl. — Threlkeld  v.  Steward,  24  Okl. 
403,   103  P   630,  138  AmSR  888. 

Pa. — Pittsburgh  Stove,  etc.,  Co.  v. 
Pennsylvania  Stove  Co.,  208  Pa.  37, 
57  A  77;  McClurg-s  App.,  68  Pa.  51. 
But  see  Seward  v.  Shields,  9  Pa.- 
Dist.  683. 

Bng. — Gravely  v.  Barnard.  L.  B. 
18  Eq.  518:  Archer  v.  Marsh.  6  A. 
&  E.  959,  S3  ECL  498,  112  Reprint 
366;  Hitchcock  v.  Coker,  6  A.  &  E. 
438,  33  ECL  241,  112  Reprint  167: 
Pilkington  V.  Scott,  15  M.  &  W.  657. 
158  Reprint  1014;  Lelghton  v.  Wales, 
3  M.  &  W.  545,  150  Reprint  1262. 

Ont. — Miller  v.  Thompson,  20  Can 
LTOccNotes  77.  But  see  Allen  Mfg. 
Co.  V.  Murphy,  28  Ont.  L.  467,  473. 
2  OntWN  877,  18  OntWR  672  (where 
it  Is  sai^  "Restraints  which  may 
fairly  be  regarded  as  entirely  rea- 
sonable when  imposed  in  connection 
with  the  sale  of  a  business  or  good 
win,  or  with  the  transfer  of  patent 
rights  or  of  a  trade  secret,  or  with 
the  dissolution  of  a  partnership^ 
should  not  be  accepted  in  all  cases 
as  necessarily  or  even  approxi- 
mately applicable  to  restraints  im- 
posed upon  employees  to  whom  the 
only  consideration  for  their  cove- 
nant is  employment  and  receipt  of 
wages  or  remuneration  for  a  more 
or  less  certain  number  of  years. 
Such  persons  are<  ordinarily  not  on 
the  same  plane  with  one  who  has 
disposed  or  a  very  extensive  busi- 
ness, which,  by  its  very  nature,  em- 
braces world-wide  interests  and  con- 
nections, and  involves  dealings  and 
transactions  with  most  of  the  nations 
of  the  globe,  and.  has  received  there- 
for a  very  large  sum  by  way  of  pur- 
chase money"). 

[a]  XUiwtntlon. — The  monthly 
salary  to  be  paid  to,  and  the  ex- 
perience to  be  gained  by,  an  inex- 
perienced physician  for  assisting  an 
experienced  physician  with  an  es- 
tablished business  is  a  sufficient 
consideration,  which  need  not  be  an 
adequate  but  only  a  legal  consid- 
eration, for  the  former's  covenant, 
on  the  employment  being  terminated 
at  the  option  of  either,  not  to  prac- 
tice in  the  place  for  a  specified 
period.  Freudenthal  v.  Espey,  45 
Colo.   488,   102  P  280,  26  LRANS  961. 

Adaqiuukjr  of  oonalderatloa  r*asr- 
■117  see  supra  i|   237-239. 

68.  Ala. — ^American  Laundry  Co. 
V.  B.  &  W.  Dry-Cleaning  Co.,  74  S 
68;  Harris  v.  Theus,  149  Ala.  133,  43 
S  181,  128  AmLR  17,  10  LRANS  i04. 

111. — Ryan  v.  Hamilton,  206  111. 
191,  68  NE  781  [rev  103  111.  A.  212]; 
Cobbs  V.   Niblo,   6   111.  A.   60.      " 

Ind. — Elsel  v.  Hayes,  141  Ind.  41. 
40  NE  119;  Johnson  v.  Owinn,  106 
Ind.  466;  Beard  v.  Dennis,  6  Ind.  200, 
^3  AmD  380. 

Mass. — Pierce  v.  Woodward.  S 
Pick.   206. 

Mich. — ^Welckgenant  v.  Bccles.  173 
Mich.   695,  140  NW  618. 

Miss. — Thompson  v.  Means,  19 
Miss.   604. 

N.  T.— Mott  V.  Mott.  11  Barb.  127; 
Holbrook   v.    Waters,    9    HowPr   335. 

Pa. — Gompers  v.  Rochester,  56  Pa. 
194. 

Wis. — My  Laundry  Co.  v,  Schmel- 
Ing,   129    Wis.   597,    109   NWT  640. 


For  l»t«r  eaaea,  davalopmanta  and  ebaagas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  431-433] 


CONTRACTS 


[13C.J,1    489 


sufBcient  consideratioa  for  a  covenant  by  an  em- 
ployee in  restraint  of  trade."*  It  is  obvious  that  a 
completed  sale  will  not  furnish  a  consideration  for 
a  subsequent  agreement.'" 

Oood  reason  for  imposing  restraint.  It  is  .ob- 
vious that  the  mere  presence  of  a  sufficient  consid- 
eration will  not  validate  a  contract  contrary  to 
public  policy;  hence,  with  regard  to  contracts  in 
restraint  of  trade,  the  courts  have  sometimes  said 
that  there  must  be  not  only  a  sufficient  pecuniary 
consideration,  but  also  a  good  reason  ^own  for 
entering  into  the  engagement."  Whether  the  agree- 
ment can  be  supported  or  not  depends  on  matters 
outside  of  and  beyond  the  abstract  fact  of  the  con- 
tract or  the  pecuniary  consideration;  it  will  de- 
pend on  the  situation  of  the  parties,  the  nature  of 
their  business,  the  interests  to  be  protected  by  the 
restriction,  and  its  effect  on  the  public ;  in  short,  cm 
all  the  sorrounding  circumstances.^^  It  has  been 
said  also,  for  this  reason,  that  an  agreement  in  re- 
straint of  trade  is  the  only  excepnon  to  the  rule 
that  a  contract  under  seal  inmorts  a  consideration." 

[i  432]  (h)  Statntory  Prorisioas.  In  many 
jurisdictions"  the  matter  of  contracts  in,  restraint 
of  trade  has  been  made  the  subject  of  statutory 
r^ulation.     These  statutes  ar^  ordinarily  directed 


against  the  suppression  of  competition  and  are  else- 
where treated.  In  several  of  the  states  it  is  pro- 
vided by  statute  that  every  contract  by  which  one 
is  restrained  from  exercising  a  business  or  calling 
is  void  to  that  extent,  except  that  one  who  has  sold 
the  good  will  of  a  business  may  agree  not  to  carry 
on  a  similar  business  within  a  specified  county  or 
town,  as  long  as  the  buyer,  or  any  one  deriving  title 
to  the  good  will  from  him,  carries  on  the  business; 
and  that,  in  anticipation  of  dissolution  of  a  partner- 
ship, a  partner  may  agree  not  to  carry  on  a  similar 
business  in -the  town  or  city  where  the  partnership 
was  located." 

[i  433]  (7)  Other  Agreements  Injoring  Per- 
sonal Sights.  It  would  appear  that  any  agreement 
the  effect  of  which  would  be  to  deprive  a  person 
completely  of  his  liberty  would  be  void  as  against' 
public  policy,''  as  for  example  an  indefinite  contract 
of  service  amounting  to  a  form  of  servitude."  But 
one  may  legally  bind  himself  to  work  for  another 
for  a  term  of  years,"  and  may  agree  not  to  do  what 
he  has  a  legal  right  to  do,  even  though  the  promise 
may  be  restrictive  of  his  personal  rights.^  So  a 
contract  in  connection  with  the  sale  of  a  patented 
article,  «w  manufacturing  or  other  rights  therein,  to 
disclose  any  improvement  to  the  eovenantee  has 


Ens. — Salnter  v.  Ferguson,  7  C.  B. 
716.    62  ECL,  716,  1S7  Reprfnt  283. 

[a]  Acraammt  tij  ■tockholder. — 
The  purchase  by  lndlvMua.ls  of  a 
stockholder'^  interest  in  a  Arag  com- 
pany affords  a  sufficient  considera- 
tion for  a  contemporaneous  a^ee- 
ment  by  the  seller  not  to  eneraere  in 
the  dru?  business  in  a  certain  city 
for  a  stated  time.  Kradwell  v. 
Thleaen.  131  Wis.  97.  IH  NW  233. 

es.  Weston  V.  Balrd,  37  Ont.  L. 
514,  31  DomLR  780,  10  OntWN  309; 
Skeans  v.  Hampton,  41  Ont  L.  424,  6 
OntWN  463. 

TO.  Cleaver  v.  Lenhart,  182  Pa. 
285,  37  A  811;  Zanturjlan  v.  Boor- 
nazlan,  25  R.  I.  161,  56  A  190. 

rast  oonaldsntloa  gonaraUr  see 
supra  fi   220-236. 

71.  Cal. — California  Steam  Nav. 
Co.  V.  Wright,  6  Cal.  268,  65  AmD 
611. 

in.— Linn  V.  Sigsbee,  67  III.  75; 
Talcott  v.  Brackett,  5  III.  A.  60. 

Mass. — Pierce  v.  Fuller,  8  Mass. 
223.   6  AmD  102. 

K.  T. — Fisher  v.  Bush,  36  Hun 
641;  Weller  v.  Hersee,  10  Hun  431 
taiff  74  K.  T.  609  mem);  Stephens  v. 
Aulls,  3  Thomps.  A  C.  781;  Ross  v. 
SadKbeer,  21  Wend.  166;  Chappel  v. 
Brockway,  21  Wend.  167.  But  see 
Lawrence  v.  Kidder,  10  Barb. 
641  (where  Selden.  J.,  was  of  the 
opinion  that  the  doctrine  of  Hitch- 
cock V.  Coker,  6  A.  &  B.  438,  33  ECL 
241,  112  Reprint  167,  that  the  courts 
would  not  examine  Into  the  ade^ 
quacy  of  the  consideration,  had 
overthrown  the  doctrine  under  dis- 
cussion). 

Pa. — Cleaver  v.  Lenhart.  182  Pa. 
28B,  37  A  811;  Keeler  v.  Taylor,  63 
Pa.  467,  91  AmD  221. 

W.  Va. — West  Virginia  Transp. 
Oo.  V.  Ohio  River  Pipe  Line  Co.,  22 
W.   Va.  600.   46  AmR  627. 

W'ls. — Keilogg  v.  Larkin,  3  Pinn. 
123.    66  AmD  184. 

Ehig. — Collins  V.  Locke,  4  App.  Cas. 
674;  Davis  v.  Mason,  6  T.  R.  118,  101 
Reprint  69. 

n.  Hubbard  v.  MJUer,  27  Mich. 
15.   15  AmR  163. 

73.  Qompers  v.  Rochester,  56  Pa. 
194. 

T'L  See  statutes  of  the  several 
states. 

75.  See  Conspiracy  i  17S;  Monop- 
olies  [27  Cyc  886  et  seql. 

7S,  See  statutory  prov}sions;  and 
Chamberlain  v.  Augustine,  172  Cal. 
285,  166  P  479;  Gets  v.  Federal  Salt 
Co.,  147  Cal.  116,  81  P  418.  109  AmSR 
114;  Dodge  Stationery  Co.  v.  Dodge, 
146     Cal.    380.    78    P    879;    Franz    v. 


Bieler.  126  Cal.  176,  56  P  249,  58  P 
466;  Merchants'  Ad-Sign  Co.  v.  Ster- 
ling, 124  Cal.  429,  67  P  468,  71  Am 
SR  94,  46  LRA  142;  Gregory  v. 
Spioker,  110  Cal.  150,  42  P  876,  62 
AmSR  70;  Ragsdale  v.  Nagle,  106 
Cal.  332.  39  P  628;  City  Carpet  Beat- 
ing, etc.,  Works  v.  Jones,  102  Cal. 
B06,  36  P  841:  Brown  v.  Kling,'  IDl 
Cal.  29B,  35  P  995;  Vnlean  Powder 
Co.  V.  California  Vigorit  Powder  Co., 
(Cal.)  81  P  B83;  Vulcan  Powder  Co. 
v.  Hercules  Powder  Co.,  96  Cal.  510, 
31  P  681,  31  AmSR  242;  Akers  v. 
Rappe,  30  Cal.  A.  290,  158  P  129; 
Shafer  v.  Sloan,  3  Cal.  A.  335,  85  P 
162;  Slegsl  v.  Marcus,  18  N.  D.  214, 
119  NW  358,  20  LRANS  769;  Mapes 
V.  Metcalf,  10  N.  D.  601,  88  NW  713; 
Hulen  V.  Earel,,  13  Old.  246,  73  P 
9'27;,  Public  Opinion  Pub.  Co.  v. 
Random,  34  S.  D.  381,  148  NW  838, 
AnnCasl917A  1010;  Prescott  v.  Dld- 
well,   18  S.  D.   64,   99   NW  93. 

[a]  Bi  Mfilityail  the  statute  ren- 
ders void  all  agreements  not  to  en- 
gage in  any  avocation,  employment, 
pursuit,  trade,  profession,  or  busi- 
ness, whether  reasonable  or  unrea- 
sonable, partial,  or  generally  limited, 
or  unlimited;  but  makes  an  exception 
in  the  case  of  contracts.  In  which  the 
only  object  of  the  restraint  is  to  pro- 
tect the  purchaser  or  transferee  of  a 
trade,  provision,  or  business,  etc., 
where  it  has  been  sold  for  a  valu- 
able consideration  In  good  faith  and 
without  any  intent  to  establish  a 
monopoly.  See  Welckgenant  v.  Ec- 
cles,  173  Mich.  696,  140  NW  613; 
Grand  Union  Tea  Co.  v.  Lewltsky. 
163   Mich.   244,   116   NW   1090. 

?7.  In  re  Baker.  29  HowPr  (N. 
T.)  486.  See  Dettrich  v.  Gobey,  119 
Cal.  699.  61  P  962  (holding  that  a 
stipulation  in  a  contract  by  a  di- 
vorced husband  to  restore  the 
daughter  to  the  mother  nolens  vo- 
lens  when  she  should  be  eighteen 
years  old  was  as  much  a,  contract 
to  Infringe  her  personal  liberty  as 
if  the  age  fixed  nael  been  thirty-six 
or  flfty-four  years,  and  was  unlaw- 
ful); Horwood  v.  Millar's  Timber, 
etc.,  Co.,  [1916]  2  K.  B.  44  (holding 
that  an  agreement  by  a  borrower 
with  a  money  lender  whereby  he  as- 
signed all  of  his  future  wages  to  the 
lender  and  agreed  that  he  would  not 
borrow  or  raise  money  or  part  with 
his  household  furniture,  or  obtain 
credit,  or  remove  from  his  then  resi- 
dence without  the  lender's  consent, 
was  unreasonably  restrictive  of  the 
borrower  in  the  free  disposal  of  his 
labor  and  choice  of  his  mode  of 
life). 


[a]  Bastxletlon  on  rlfbt  to  bor- 
row ttonay. — ^A  stipulation  in  a  note 
forbidding  the  malcer  from  discharg- 
ing his  obligation  by  borrowing 
money  from  anyone  except  the 
payee  was  held  contrary  to  publta 
policy  and  void.  Union  Cent.  L.  Ins. 
Co.  V.  Champlin,  11  OkL  184,  65  P 
836,  65  LRA  109.  But  see  SheQ»- 
berger  v.  Union  Cent.  L.  Ins.  Co.,  114 
Iowa  578,  87  NW  493,  55  LRA  269 
(where  a  somewhat  similar  provi- 
sion  was  sustained). 

78.  Parsons  v.  Trask,  7  Oray 
(Mass.)  473,  66  AmD  602;  Reyea  v. 
Alojado,  16  Philippine  499.  See  Joy 
v.  GUdden  Varnish  Co.,  88  Fed.  9B 
(holding  that  in  a  suit  to  recover 
compensation  under  a  contract,  and 
not  for  damajres  for  a  breach,  or  to 
enforce  specinc  performance,  ths  JFact 
that  the' contract  does  not  show  the 
nature  of  the  services  contemplated 
is  not  sufficient  ground  for  holding 
.that  public  policy  prevented  racQV* 
ery  for  services,  actually  rendered): 
Pitts  V.  Allen,  72  Ga,  69. 

Paoaag*  see  Peonage  (30  C!yc 
1S82J. 

7».  Walker  v.  Chambers.  6  Etel.' 
311;  Hoyt  v.  Fuller,  19  N'ZB  868: 
Phillips  v.  Murphy,   49  N.  C.  46, 

80.  Me.— Watte  v.  Merrill,  4  Me. 
102.   16  AmD  238, 

Mich. — Whealltate  Min,  Co.  v,  Mn- 
lari,  152  Mich.  607,  116  NW  360..-r8 
LRANS  147. 

Mo. — Linden  v.  Rekes,  60  Mo,  ■249. 
21  AmR  395. 

Pa. — Com:  V.  Schultz,   Brightly  23. 

Tex. — Hypse  v.  Avery  Mfg.  Co.,  T%. 
Tex.   Civ.  A.   409,   74   SW  812.       " 

Eng. — ^Upton  v.  Henderson,  106  L. 
T.  Rep.  N.  S.  889;  British  United 
Shoe  Mach.  Co.,  Ltd.  v.  Somervell,  96 
L.  T.  Rep.  N.  S.  711.  See  Mittenthal 
v.  Mascagni,  183  Mass.  19,  66  NB  425, 
97  AmSR  404,  60  LRA  812  (holding 
that  a  contract  being  for  a  musical 
tour  of  the  United  States  by  one 
party,  after  which  he  contemplated 
returning  to  Italy,  a  stipulation 
therein  that  any  ditterence  between 
the  parties  should  be  acted  on  by 
the  civil  authorities  of  Florence, 
Italy,  was  not  so  unreasonable  or 
improvident,  as  a  surrender  of  judi- 
claj  [protection,  as  to  be  invalid). 

[a]     ZUoatrationiii— (1)  Agree- 

ments to  use  particular  machtnerr 
and  no  other.  British  United ,  Shoe 
Mach.  Co.,  Ltd.  v.  Somervell,  95  L.  T. 
Rep.  N.  S.  711.  (2)  An  agreement 
to  abstain  from  intoxicating  liquor, 
Lindell  v.  Rokes,  60  Mo.  249,  21 
AmR  395.  (3)  An  agreement  not  to 
come  within  ten  miles  of  another'a 
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been  upheld,*^  as  has  a  contract  by  an  employee  to 
keep  secret  all  inventions  made  by  him  while  em- 
ployed,''  or  to  assign  such  inventions  or  an  interest 
th«ein  to  his  employer.^ 

An  agreement  between  employers  whereby  an 
Employee  dischai^ed  by  one  will  not  be  hired  by  the 
others  is  void.** 

[)  434]  (8)  Agreements  Affecting  Dnties  toward 
Third  Persons — (a)  In  OeneraL  An  agreement 
may  be  contrary  to  pubhe  policy  and  illegal  be- 
cause it  affects  a  duty  which  one  person  owes  to 
another."  As  we  have  seen,  agreements  to  defraud, 
to  commit  any  other  civil  wrong  against  third  per- 
sons, or  to  commit  a  breach  of  trust,  are  illegal.'"  It 
is  said  that  agreements  which  tend  to  discourage 
performance  of  moral  duties  toward  a  third  person 
are  void  as  against  public  policy,"  as,  for  example, 

reaidence.  Upton  v.  Henderson.  106 
L.  T.  Rep.  N.   S.   889. 

81*  Reece  Folding  Mach.  Co.  v. 
Fenwlck,  140  Fed.  287,  72  CCA  39.  2 
tiRANS  1094;  Squires  v.  Wason  Mfg. 
Co.,  183  HasB.  137.  65  NB  82;  Con- 
solidated R.  Blectrlc  Llfhtlntr,  etc.. 
Co.  v.  U.  S.  Light,  etc.,  Co.,  77  N.  J. 
Da.  386,  78  A  684.  But  see  Jonea 
Cold  Store  Door  Co.  v.  Jones,  108  Md. 
489,  70  A  88,  129  AmSR  446  (holding 
that  a  stipulation  In  a  contract  for 
the  assignment  of  certain  patents, 
that  the  assignor  will  not  for  a  pe- 
riod Qf  Ave  years  patent  and  dis- 
pose of  any  aevlces  or  part  thereof 
in  the  line  of  the  business  to  be  con- 
ducted with  the  patents  assigned, 
and  that  in  the  event  of  a  change  of 
any  of  the  patents  or  devices  In  use, 
conceived  of  or  invented  by  the  as- 
signor, he  will  submit  the  same  to 
such  assignee  for  his  acceptance, 
and,  if  the  same  be  not  accepted, 
and  a  price  therefor  agreed  on,  the 
same  shall  be  withdrawn  by  the  as- 
signor, is  void  as  in  restraint  of 
trade). 

89.  Thlbodeau  v.  Hlldreth,  124 
Fed.    892.    60    CCA    78,    61    LRA    480 


Caff  117  Fed..  1481. 

as.  See  Wright  v.  Vocallon  Organ 
Co.,  148  Fed.  209,  79  CCA  188  [rev 
187  Fed.  313]. 

AgsssBUBts  to  ssalcB  patsnts  see 
Patents  [80  Cyc  944]. 

M.  Trimble  v.  Prudential  L.  Ins. 
Co.,  64  SW  915.  28  KyL.  1184.  See 
Conspiracy  |  173. 

8S.  U.  B. — McCormiclc  v.  Solinsky, 
162  Fed.  984,  82  CCA  134. 

Ala. — Richmond,  etc..  R.  Co.  v. 
Jones.  92  Ala.  218.  9  S  276. 

Mich. — ^Rhoades  v.  Malta  Vita  Pure 
Food  Co.,  149  Mich.  286,  112  N^7  940. 

Ho. — ^Blanton  v.  Dold,  109  Mo.  64, 
18  SW  1149 

N.  T. — Barry  v.  Mulhall,  162  App. 
Div.  749,  147  NTS  996. 

Oh. — ^Lialce  Shore,  etc,  R.  Co.  v. 
Spangler,  44  Oh.  St.  471,  8  NB  467, 
SftAmR  833. 

•Pa, — KaulTman  v.  Keiper,  18  Pa. 
Co.  181.  Compare  Smith's  Est.,  69 
Pa.  Super.  8  (holding  that  a  contract 
by  a  patient  to  pay  his  physician  five 
thousand  dollars  for  his  treatment  of 
locomotor  ataxia,  five  hundred  dol- 
lars to  be  paid  every  three  months 
until  the  entire  sum  was  paid,  is 
not  against  public  policy). 

Eng.— Andrews  v.  Salt,  L.  R.  8  Ch. 
C22. 

[a]  Aay  oontiaet,  the  object  or 
necessary  tendency  of  which  Is  to 
place  one  owing  duties  to  third  per- 
sons in  a  position  where  he  is  under 
obligations  to  parties  having  antag- 
onistic interests,  is  void,  although 
in  fact  It  has  no  bad  effect.  Bolton 
V.  Amsler,    91  NTS   481. 

[b]  niastzatloiu. — (1)  A  contract, 
whereby  plaintiff  undertook  to  and 
did  sell  for  defendant  letters  be- 
tween a  national  association  and 
numerous  parties — which  letters  de- 
fendant, an  employee  of  the  associa- 
tion, had  secured  and  retained — 
tending  to  show  its  corrupt  political 


campaign  to  prevent  tariff  legisla- 
tion, and  furnishing  material  for  n 
great  journalistic  sensation.  Barry 
V.  Mulhall,  162  App.  Dlv.  749,  147 
NTS  996.  (2)  A  secret  agreement 
with   an    employee   of   a   rival   com- 

gany,  whereby  he  was  to  abandon 
Is  contract  of  employment,  the  ob- 
ject being  to  embarrass  the  rival 
company  as  a  competitor.  Rhoades 
V.  Malta  Vita  Pure  Food  Co.,  149 
Mich.    236.   112  NW   940. 

[c]  AgxMmeats  luld  TSjld.^ — (1) 
An  agreement  by  a  purchaser  to  pay, 
as  a  separate  consideration,  the  dif- 
ference between  a  sum  stated  in  the 
grant  and  such  sum  as  the  pur- 
chaser should  thereafter  pay  for 
certain  other  lots.  Paull  v.  Pitts- 
burgh, etc.,  R.  Co.,  72  W.  Va.  26S, 
78  SE  100.  (2)  An  agreement  be- 
tween an  employers'  association 
and  a  labor  union,  whereby  the  em- 

Eloyers  agree  not  to  sublet  certain 
ranches  of  Interior  construction 
and  the  members  of  the  union  are 
to  work  only  for  contractors  who 
comply  with  the  requirements.  Na- 
tional Flreproofing  Co.  v.  Mason 
Builders'  Assoc,  146  Fed.  260  [aff 
169  Fed.  259,  94  CCA  635,  26  LRANS 
1481.  (3)  A  contract  between  a  rail- 
road company  and  a  surgeon,  under 
which,  in  case  of  injury  to  an  em- 
ployee of  the  railroad,  the  surgeon 
shall  be  called  and  paid  for  his  serv- 
ices. Bedford  Belt  R.  Co.  v.  Mc- 
Donald. 17  Ind.  A.  492,  46  NE  1022, 
60  AmSR  172.  (4)  An  agreement 
by  the  creditors  of  a  decedent  to 
withdraw  objections  to  a  widow's  al- 
lowance, in  consideration  of  her  giv- 
ing her  note  for  their  debts.  Gold- 
Ing  V.  McCall,  6  Ga.  A.  646.  63  SE 
706.  (6)  An  agreement  by  a  news- 
paper publisher  conducting  a  sub- 
scription contest  that  the  contestant 
should  win  the  first  prise  on  pay- 
ment of  three  hundred  dollars,  Qood- 
hart  V.  Mission  Pub.  Co.,  18  C^l.  A. 
394,   123   F  210.      (6)  Where  a  news- 

Faper's  advertising  agent  procured 
rom  defendants  a  contract  to  use 
space  In  a  paper  other  than  his  own, 
and,  to  obtain  some  compensation 
for  his  services,  it  being  a  rule  with 
papers  that  they  will  not  pay  a 
commission  to  an  employee  of  an- 
other paper,  plaintiff  arranged  with 
an  advertising  agency  to  place  the 
contract  with  the  other  paper  and 
to  share  commissions,  which  was 
done,  the  transactions  were  not  con- 
trary to  public  policy  or  fraudulent 
so  as  to  prevent  plaintiff  recovering 
from  defendants  a  balance  due  on 
the  contract,  after  payment  thereof 
to  the  paper  by  the  advertisins 
agency.  Freese  v.  Pavloski,  (R.  I.) 
99   A  13. 

Se.     Se«  supra  Si   842-360. 

87.  Pollock  Contr.  p  306. 

88.  See  Scaramanga  v.  Stamp,  S 
C.  P.  D.  296. 

89.  Sheppey  v.  Stevens,  185  Fed. 
147  [app  dlsm  200  Pod.  946.  119  CCA 
830];  De  Boer  v.  Harmsen;  131  Mich. 
91,   90  NW  1036. 

[a]    AppUoatloa  of   nila<— A   con- 


8  elaase  in  a  charter  party  prohibiting  deviation 
even  to  save  life.*  So  contracts  tending  to  en- 
courage the  use  of  improper  influence  toward  the 
making  of  a  will  have  been  held  invalid."  The  rule 
relating  to  collusive  bidding  for  public  work*"  has 
been  extended  to  cases  of  private  contracts." 

[i  435]  (b)  Agreements  Affecting  Dnties  of 
Parents.  A  contract  by  a  parent  having  for  its  ob- 
ject the  evasion  of  his  moral  and  legal  responsibility 
to  protect  and  care  for  his  children  is  against  pnblie 
policy."*  A  class  of  agreements  of  this  character 
are  those  in  which  a  father  surrenders  the  cus- 
tody of  his  infant  child.  Such  agreements  are 
not  binding  if  they  are  contrary  to  the  child's 
interests,"  but  may  be  valid  and  binding  if  they 
are  clearly  for  the  benefit  and  for  the  best  inter- 
ests of  the  chUd.**    It  has  been  further  held  that 

tract  between  prospective  heirs, 
whereby  one  agrees  to  induce  the 
ancestor  not  to  change  his  will,  is 
invalid  as  against  public  policy,  un- 
less the  ancestor  is  fully  informed 
and  assents  to  the  agreement.  '  De 
Boer  V.  Harmsen,  131  Mich.  91.  90 
NW   1036. 

•O.    See  supra  |  871. 

91.  Pittsburgh  Dredging,  etc.,  C!o. 
v.  Monongahela,  etc..  Dredging  Co.. 
139  Fed.  780:  Dally  v.  Hollis,  27  Tex. 
Civ.   A.    670,    66    SW   686. 

98.  Snell  V.  Ham.  (Tex.  cnv.  A.) 
161  SW  1077:  Andrews  v.  Salt.  L.  R. 
8  Ch.  622,  63$.  See  In  re  Sleep.  6  Pa. 
Dist.  266  (holding  that  a  contract 
with  an  Institution  caMpd  a  "Chil- 
dren's Home  Society,"  Tjy  which  a 
mother  surrendered  her  child  to  the 
society,  consenting  that  it  might  be 
adopted  without  notice  to  her  by. 
any  person  to  whom  the  socie^ 
might  give  It,  and  agreeing  that  she 
would  not  visit  or  seek  to  And  it, 
was  void  as  being  against  public  pol- 


icy, on  the  ground  that  it  tended  to 
encourage  illegitimacy). 

"A  father  cannot  bind  himself  eon- 
olusively  by  contract  to  exercise,  in 
all  events.  In  a  particular  way,  rights 
which  the  law  gives  him  for  the 
benefit  of  his  children,  and  not  for 
his  own."     Andrews  v.  Salt,  supra, 

[a]  mnstratlon.  ■  An  agreement 
before  marriage  between  husband 
and  wife  of  different  religions  that 
boys  should  be  educated  in  the  re- 
ligion of  their  father  and  girls  In 
the  religion  of  their  mother  could 
not  be  enforced.  Andrews  v.  Salt, 
I..  R.  8  Ch.  622. 

98.  Conn. — Johnson  v.  Terry,  34 
Conn.  269;  Torrington  v.  Norwich,  21 
Conn.   643. 

Ind.— Wlsbard  v.  Medarts.  34  Ind. 
168. 

Kan. — Chapsky  v.  Wood,  36  Kan. 
660,   40  AmR  831. 

La. — Oates  v.  Renfroe,  7  I^a.  Ann. 
669. 

Me. — Famsworth  v.  Richardsoa, 
85  Me.  267;  Richardson  v.  Richard- 
son, 32  Me.    560. 

Mo.— In    re    Scarritt,    7<    Mo.    666, 

43  AmR  768. 

N.  J.— State  V.  Baldwin,  6  N.  J. 
Bq.  464.  46  AmD  397. 

N.  T. — Allen  v.  AfBeck.  84  HowPr 
880;  Peo.  V.  Merceln.  3  Hill  399,  38 
AmD  644;  Adams  v.  Oaks,  20  Johns. 
282. 

Tex. — ^Byme  v.  Love,  14  Tex.  81. 

Eng. — Humphrya  v.  Polak,  J1901] 
2  K.  B.  385:  Vanstttart  v.  V^nslt- 
tart,  2  De  O.  ft  J.  349,  69  BngCh 
199,  44  Reprint  984:  Hope  v.  Hope, 
8  De  a.  M.  &  G.  731,  67  EngCh  666, 

44  Reprint  672:  Reg.  v.  Smith.  16 
EngL&Bq  221;  Walrond  v.  Walrond. 
4  Jur.  N.  S.  1099. 

N.  W.  Terr. — Barrett  v.  Barrett. 
6  Terr.  L.  274. 

Agzeements  as  to  onstody  of  thSU 
dxsm  ganeraUy  see  Parent  and  Child 
[29  Cyc  15911. 

94.  Md.-^lark  v.  Clark,  122  Md. 
114,  118,  89  A  406,  49  L.RAN3  1163 
[quot  Cyc]. 


For  later  oaass,  asrslopmsats  and  eliaac's  in  the  law  see  cumulative  Annotations,  same  title,  pago  and  note  number. 
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an  agreement  by  a  parent  with  his  infant  children 
to  emancipate  them,  so  aa  to  relieve  himself  of  his 
responsibility  for  their  support,  is  against  public 
poUcy."  An  agreement  by  a  third  person  to  pay 
H  mother  for  the  care  and  support  of  her  minor 
child,  while  the  mother  is  living  with  her  fausbaitd, 
the  child's  father,  is  against  public  policy.** 

[4  436]  (c)  Agreements  of  Quasi  Public  Oorpo- 
rotians.  As  we  have  seen,  agreements  by  railroad 
.  companies,  water  and  gas  companies,  and  other 
quasi  public  corporations  not  to  perform  duties 
which  they  owe  to  the  public,  or  which  prevent  them 
from  performing  such  duties,  are  contrary  to  public 
policy  and  void?' 

[  i  437]  (d)  Agreements  Exempting  from  Liabil- 
ity for  Negligence.  While  it  cannot  be  said  that 
without  exception  all  contracts  against  liability  for 
n^ligence  are  against  public  policy,**  the  general 
rule  is  that  it  is  against  the  policy  of  the  law  to 
permit  a  master  to  contract  against  liability  for  the 
negligence  of  his  servants  while  acting  within  the  . 
scope  of  their  employment.**  This  rule  is  appli- 
cable to  all  corporations  or  individuals  engaged  in 
the  business  of  receiving  and  caring  for  the  prop- 
erty of  others,  either  for  the  purpose  of  hire  or  for 
the  performance  of  work  thereon.*  Furtherj  by  the 
weight  of  authority,  a  master  cannot,  by  agreement 
with  his  servant,  exempt  himself  from  liability  for 
injuries  to  the  servant  caused  by  his  negligence  or 
by  the  negligence  of  those  who,  although  engaged 
in  the  same  service,  are  superior  in  authority  and 
control.*  But  an  agreement  by  an  employee  of  a 
railroad  company  that,  if  he  accepts  the  benefit  of- 
insurance  in  a  .company  to  which  the  railroad  com- 
pany contributes,  his  right  of  action   against  the 


K.  J. — Van  Dyne  v.  Vreeland,  11 
N.   J.  Eq.  »7». 

Pa. — Bnders  v.  Binders,  144  Pa. 
266,  SO  A  129,  U  AmSR  SIS,  27  XjRA. 
66:   Neal   v.   Gllmore,   79  Fa.   421. 

BnK. — Hill  V.  Oomme,  1  Beav.  S40, 
17    En^h   640,    48    Reprint   1060. 

N.  S. — Chlsholm  v.  Chlaholm,  46  N. 
S.    288. 

[al  BbutxtMomm. — (1)  An  agree- 
ment by  a  grandfather  to  pay  hla 
daugrbter  twenty  thousand  dollars 
and  her  son  ten  thousand  dollars 
when  he  should  come  of  age  If  the 
daughter  would  permit  the  boy  to 
live  with  and  be  educated  by  him; 
she  to  see  him  whenever  she  should 
desire^  is  not  against  public  policy. 
The  authorities  establish  that  the 
contract  of  a  parent,  by  which  he 
bargains  away,  for  a  consideration, 
the  custody  of  his  child  to  a  stran- 

f:er,  he  attempting  to  relieve  hlmstslf 
rem  all  paternal  obligation  and  to 
place  the  burden  on  another  who  is 
to  shoulder  it,  without  natural  af- 
fection or  moral  obligation  to  prompt 
to  the  performance  of  paternal  duty, 
but  only  because  of  a  bargain,  is 
void  as  against  public  policy,  as  such 
a  contract  would  be  the  mere  utile 
ot  the  child  for  money.  But  the 
tendency  of  such  contracts  between 
grandparents  6t  good  character  and 
ample  estate  and  parents  in  reduced 
circumstances,  where  pcu-ental  solici- 
tude and  affection  are  not  to  be  ex- 
tinguished, and  where  the  welfare 
of  the  child  is  intended  to  be  pro- 
moted, is  neither  to  the  injury  of 
the  public  nor  contrary  to  good  mor- 
als. Enders  v.  Enders,  164  Pa.  266, 
SO  A  129,  44  AmSR  598,  27  LRA  66. 
(2)  Where  a  contract  was  made  by 
the  father  who  was  intemperate,  re- 
linquishing the  custody  of  hla  two 
boys,  reepectivety  two  and  six  years 
of  age,  to  a  childless  couple,  rela- 
tives of  his,  until  the  children 
should  become  of  age,  it  was  held 
that  If  the  contract  had  been  proved 
there  was  sufficient  consideration  to 
support  and  enforce  it.  Neal  v.  Oil- 
more,  7>  Pa.  421.    (8)  An  agreement 


made  by  the  grandfather  of  a  child 
to  pay  the  mother  of  a  child  a  fixed 
sum  annually  on  condition  that  he 
be  appointea  the  guardian  of  the 
child  Is  not  void  as  against  publlo 
policy,  where  such  appointment  is 
merely  asked  for  aa  a  guaranty  that 
the  education  of  the  child  shall  be 
finished  in  an  institution  named  by 
the  grandfather,  and  there  is  no  de- 
sire otherwise  to  divest  the  mother 
of  her  rights  and  liabilities  with  re- 
spect to  the  child.  Chlaholm  v. 
Chisholm,   46   N.  8.   888. 

95.  Snell  v.  Ham,  (Tex.  Civ.  A.) 
IBl   SW  1077. 

96.  Poetker  v.  Lowry,  26  Cal.  A. 
616.   144  P  981. 

97.  See  supra  f   381. 

98.  U.  S. — -World's  Columbian  Ex- 
position V.  Republic  of  France,  96 
Fed.   687.  88  CCA  488. 

111. — Checkley  v.  Illinois  Cent  R. 
Co.,  257  III.  491.  100  NE  942.  44  LRA 
NS   1127,    AnnCasl914A   1202. 

N.  Y. — Westlnghouse  v.  Long 
Island  R.  Co.,  ISO  App.  Div.  200,  146 
NTS  201  [air  216  N.  T.  697  mem,  110 
NE   1061    mem]. 

N.  C. — Slocumb  V.  Raleigh,  etc.,  R. 
Co..    166   N.   C.    888.  81   SB  336. 

Pa. — Rose  v.  Finance  Co.,  21  Pa, 
Dlst.   490,   40   Pa.  Co.   17. 

Vt. — Osgood  V.  Central  Vermont  R. 
Co..  77  Vt.  384,  60  A  187,  70  LRA 
930. 

XnOemiilty  coatnMts  see  Indemnity 
[22   Cyo  811 

99.  Gulf  Transit  Co.  v.  U.  S.,  48 
Ct    CI     183 

i.  Gulf  Ti-anelt  Co.  v.  U.  S..  43  Ct. 
CI.  183. 

Ooatraets  agalaat  llaUUtr  ofi 
Bailee  see  Bailments  |  44.  Canier 
of  goods  see  Carriers  f{  167-249. 
Carrier  of  passengers  see  Carriers 
Si  1161-U64.  Carriers  by  water  see 
Shipping  [36  Cyo  287].  Warehouse- 
men see  warehousemen  [40  Cyo  487]. 

a.  See  Master  and  Servant  (26 
Cyc   1094]. 

3.  See  Master  and  Servant  (26 
Cyc  10961. 

4.  California    Ins.    Co.    v.    Union 


railroad  company  for  damages  for  an  injury  shall 
be  discharged  is  held  binding  in  some  of  the  courts, 
not  because  the  agreement  bars  the  right  of  action, 
but  because  the  acceptance  of  the  insurance  dis-. 
charges  it.*  It  is  settled  on  high  authority  that 
common  carriers  of  goods  may  insure  themselves  by 
a  contract  with  a  third  person  against  losses  caused 
by  the  negligence  of  their  servants  or  agents;*  and 
following  this  ruling,  it  j^as  been  held  that  a  contract 
to  indemnify  a  common  carrier  of  passengers 
against  losses  occurring  from  injuries  to  passengears 
carried  by  it  is  not  invalid  as  against  public  policy 
because  it  covers  losses  resulting  from  its  negligence 
or  the  negligence  of  its  servants.'  Some  of  the 
courts  also  hold  that  a  telegraph  .company  cannot 
stipulate  for  exemption  from  liability  for  negligence 
in  sending  messages.*  A  provision  in  a  lease  of  land 
.  from  a  railroad  near  its  right  of  -W-ay  that  the  lessor 
shall  not  be  responsible  for  any  damage  caused  by 
fire,  whether  from  railroad  engines,  from  the  bnild- 
ings  of  the  lessor,  or  by  fires  caused  from  any  other 
means,  but  the  risk  and  damage  from  whatever 
source  shall  be  alone  sustained  by  the  lessee,  is  not 
illegal  f  and  a  contract  between  a  railroad  cCHupanry 
and  a  construction  contractor  requiring  the  eon- 
tractor  to  be  responsible  for  all  injuries  occurring 
to  its  employees  during  the  prosecution  of  the  woirtc 
is  valid.* 

Oriminal  negligence,  A  contract  attempting  to 
exempt  the  wnrngdoer  from  the  cousequeneek  of 
negligent  acts  made  oriminal  by  statute  is  of  course 
invalid.* 

[$  438]  (e)  Agreements  to  Make  or  Kot  to 
Make  WUL  A  promise  founded  on  a  sufficient  con- 
sideration to  leave  another  the  whole  or  a  definite 

Compress  Co.,  138  U.  S.  887,  10  SCt 
366,  33  t>.  ed.  780;  Liiverpool,  etc.. 
Steam  Co.  v.  Phenix  Ina  Ca,  139 
U.  S.  897,  9  SCt  469,  88  L.  ed.  788: 
Orient  Mut.  Ins.  Co.  v.  Adams,  188 
U.  S.  67,  8  SCt  68,  31  U  ed.  63; 
Phcenlx  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  117  U.  S.  812,  6  ICt  760, 
29  L.   ed/  878. 

6.  American  Casualty  Ina  Co.'s 
Case,  82  Md.  686,  84  A  778,  88  L.RA 
97;  Trenton  Pass.  R.  Co.  v.  Guar- 
antors Liability  Indemnity  Co.,  60 
it.  S.  L..  246.  37  A  609,  44  LRA  218. 
See  Delanoy  v^  Robaon,  6  TaunL  606. 
606,  1  ECL  309,  128  Reprint  887 
(where  the  reporter  queries  as  to 
whether  an  insurance  against  dam- 
ages that  a  ahlpowner  might  be  lia- 
ble to  pay  In  consequence  of  his 
ahlp  running  down  another  be  not 
Illegal;  and  it  Is  said  per  curiam: 
"It  would  be  an  illegal  inauranoe  to 
insure  against  what  might  be  the 
consequences  of  the  wrongful  acts 
of  the  assured"). 

"Unless  it  be  assumed  as  a  postu- 
late that  the  mere  possession  of  eui 
indemnity  Will  of  itself  necessarily 
and  invariably  produce  negligence,  it 
does  not  logically  follow  that  such 
a  policy  or  indemnity  is  even  Inci- 
dentally or  indirectly  repugnant  to 
public  jsollcy.  The  Indemnity  in  ao 
way  afreets. the  liability  of  the  car- 
rier to  the  person  Injured.  The  ut- 
most that  it  does,  precisely  as  In  the 
case  of  a  carrier  of  goods  is  to  af- 
ford him  a  fund  out  or  which  he  may 
be  relmburted."  American  (Casualty 
Ins.  Co.'s  Case,  82  Md.  636,  678.  34 
A  778,  38  LRA  97. 

Xndanuilty  ooatxaots  see  Indem- 
nity  [22  Cyc  81]. 

6.    See  'Telegraph  and  Telephones 


[37  Cyc   16841. 

7.  See  Railroads  JS! 

8.  Illinois  Cent.   R.   Co."  v.  Fulton 


7.     See  Railroads  JS3   Cyc  18801. 


Co..  108  III.  A.  234. 

Oontracts  betwsea  nUzoad  ,aaa 
oonatraotloii  oontraoton  see  Rail- 
roads J88  Cyc  698]. 

9,  (Galveston,  etc.,  R.  Co.  v.  Plg- 
ott.  64  Tex.  Clv.  A.  867.  116  BW  sA. 
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^lrti6n  of  one's  estate  is  I^al  and  will  be  specifi- 
oalljr  enforced  in  equity.'"  Conversely,  an  agree- 
'  ment  not  to  make  a  will  may  be  sustained."  A  pro- 
/  vision  in  the  constitution  of  a  benefit  society  that 
no  will  shall  control  the  appointment  or  distribution 
.of,  or  the  rights  of  any  person  to,  any  benefit  pay- 
able by  the  order  is  not  against  public  policy." 
'■  [$  439]  (9)  Employment  of  Union  Labor.  A 
contract  by  which  an  employer  agrees  to  employ 
duly  union  labor  is  contrary  to  public  policy,  where 
the  agreement  is  one  which  takes  in  an  entire  in- 
dustry of  any  considerable  proportions  in  a  com- 
mnnity,  so  that  it  operates  generally  in  that  com- 
mtinity  to  prevent  or  to  seriously  deter  craftsmen 
tto/m  working  at  their  craft  or  workingmen  from  ob- 
taining   employment    under    favorable    conditions 


without .  joining  a  union;"  but  an  individnal  em- 
ployer may  lawfully  agree  with  a  labor  union  to. 
employ  its  members  only,'*  and  may  lawfully  dis- 
charge or  refuse  to  employ  one  because  he  is  or  is 
not  a  member  of  a  labor  union,'"  and  may  law- 
fully contract  with  his  employees  to  employ  only 
union  labor  and  to  discharge  nonunion  employees,** 
or  vice  versa." 

[f  440]  0.  Effect  of  megalltir— 1-  General  Soles. 
No  principle  of  law  is  better  settled  than  that  » 
party  to  an  illegal  contract  cannot  come  into  a 
court  of  law  and  ask  to  have  his  ill^^l  objects 
carried  out;  nor  can  he  set  up  a  case  in  which  be 
must  necessarily  disclose  an  illegal  purpose  as  the 
groundwork  of  his  claim.  The  rule  is  expressed  in 
the  maxims,  Ex  dolo  malo  non  oritur  actio,  and  In 


'  10.  V.  S.— ToWnsand  v.  Vander- 
jrerker,  160  U.  S.  171.  16  SCt  2E8.  10 
L.  ed.  883:  JafFee  v.  Jacobson,  48 
Ved.   21.  1  CCA  11,  14  LRA.  362. 

Cal. — Owens  v.  McNally,  113  Cal. 
444,  46  P  710,  SS  L.RA  869. 

'.da. — Maddoz  v.  Rowe,  23  Oa.  481, 
.•8  AmD  536. 

Md.— White  v.  Winchester,  184  Md. 
fl8.  628,  92  A  1067,  AnnCaal916D 
1166  rclt  ^cl.  _ 

MlcliL— Wright  V.  Wright,  99  Mich. 
170.  68  NW  64.  28  LKA  196;  Faxton 
v..  Faxon,    28    Mich.    159. 

Mo.— ^uitton  v.  Oupton,  47  Mo. 
37. 

Nebr. — ^Korka  v.  RoBlcky,  41  Nebr. 
818,  69  NW  788,  43  AmSR  686,  26 
1>RA  207.  ^ee  OofF  v.  Supreme 
IiOdKe  Royal  Achates,  90  Nebr.  678, 
184  NW  239,  37  LRANS  1191  (hold- 
ing that  a  contract  between  an  adult 
man  &nd  woman,  not  related  to  each 
other,  that.  If  the  latter  will  enter 
the  home  of  the  former  and  act  as 
his.  housekeeper  he  will  support  her 
and  at  his  death  leave  her  his  es- 
tate 1>  not,  where  the  relations  be- 
tween them  are  at  all  times  moral 
and  proper,  forbidden  by  law  or  ob- 
nbxioufa  to  public  policy). 
■  N.  J.— Johnson  v.  Hubbell,  10  N. 
J.  6q.  332,    6f   AmD   773. 

N.  T.-^Parsell  v.  Stryker,  41  N.  T. 
iP;    E&ll    V.    Oilman,    77    App.    DIv. 


79    NTS    303;    Gall    v. 


64 


Hun  600.  19  NTS  332  [afT  138  N.  Y, 
Vl6  mem,  34  NE  515  meral. 

'  OK — Shahan  t.  Swan,  48  Oh.  St. 
tE,'2e  NB  222,  29  AmSR  617. 

S.  C— -Rivers    v.    Rivers,    8    8.    C. 
■Ba,  190.  4  AmD  609. 
•     Utah."— Brinton  v.  Van  Cott,  8  Utah 
480.  88  P  218. 

'  '^htre  cati  be  no  doubt  but  that  a 
nerson  may  make  a  valid  agreement 
binding' lirmself   legally    to   make   a 

■  l^artlCuMr  disposition  of  his  prop- 
erty by  last  will  and  testament.  The 
law  permits  a  man  to  dispose  of  his 

"tiwft  property  at  his  pleasure,  and 
nh  £pod  reason  can  be  assigned  why 
h»  irihy  net  make  a  legal  agreement 
to  dispose  of  his  property  to  a 
txlrtlcuiar  individual,   or   for  a   par- 

'  Ucular  purpose,  as  well  by  will  ad 
by  conveyance  to  be  made  at  some 
apecifled  future  period  or  upon  the 
happening  of  some  future  event.  It 
may  be  unwise  for  a  man,  in  this 
WKy,  to  embarrass  himself  as  to  the 
flinl  disposition  of  his  property,  but 
he  is  the  disposer,  by  law,  of  his 
owh  fortune,  and  the  sole  and  best 
Judete  as.  to  the  time  and  manner 
of  disposing  it."  Johnson  v.  Hub- 
bell,  10  N.  J.  Ed.  332.  285,  64  AmD 
778. 
AltMrnaaatm  to  make  wQla  vsm- 
<llT  see  Wills  [40  dye  10681. 
11.-  Jones  v.  Abbott.  228  111.  34, 
81  NE  791,  119  AmSR  412. 
"  IS.  Thomas  v.  'Covert.  128  Wis. 
C93,    105    NW.  922,    3    LRANS    904,    6 

..AnnCas  4S6. 

13.     Connors  v.  Connolly,  86  Conn. 

.  «41.  86  A  600,  45  LRAJ^S  564;  Mc- 
.CoM  V.'  TJiompson-Starrett  Co.,  129 
App.  Dlv.  ISO.  113  NTS  385  ffev  112 
yrS   902,  and   afT  198    N.   Y.   587,   92 


NE  1090],  See  Birmingham  Paint. 
etc.,  Co.  V.  Crampton,  (Ala.)  89  S 
1020  (holding  that  a  plea  In  an  ac- 
tion on  contract,  which  alleges  that 
plalntlft  breached  the  contract  sued 
on.  In  that  he  disregarded  the  stip- 
ulation binding  him  to  have  the  work 
called  for  in  the  contract  done  by 
union  labor  and  employed  non- 
union laborers  to  do  the  work,  is 
not  demurrable  on  the  ground  that 
the  stipulation  Is  void  as  against 
public  policy,  it  not  appearing  that 
union  laborers  are  not  preferable  on 
account  of  superior  skill,  for  the 
services  of  which  the  parties  mlg'" 
contract)iCurran  v.  Galen,  162  N.  T. 
38,  46  NE  297,  57  AmSR  496,  87 
LiRA  802  (holding  that  a  contract 
between  a  brewers'  association  and  a 
labor  union,  providing  that  no  em- 
ployee of  the  former  should  be 
allowed  to  work  for  more  than  four 
weeks  without  becoming  a  member 
of  the  latter,  is  an  attempt  to  In- 
terfere with  the  right  to  pursue  a 
lawful  trade  or  calling,  and  is  hence 
void). 

[a],  Mmmona  tot  rola^-'The  rea- 
sons for  this  conclusion  are  as 
evident  as  they  are  convincing. 
'There  is  no  more  sacred  right  of 
citlsenshlp  than  the  right  to  pursue 
unmolested  a  lawful  employment  in 
a  lawful  manner.  It  is  nothing  more 
nor  less  than  the  sacred  right  of 
labor.'  Slaughter  House  Cases,  16 
Wall.  n.  S.  36,  106.  21  t..  ed.  894. 
The  common  law  has  long  recog- 
nized as  a  part  of  the  boasted  liberty 
of  the  citlien  the  right  of  every 
man  to  freely  engage  In  such  lawful 
business  or  occupation  as  ho  him- 
self may  choose,  free  from  hindrance 
or  obstruction  by  his  fellow-men, 
saving  such  as  may  result  from  the' 
exercise  of  equal  or  superior  rights 
on  their  part.'  Brennan  v.  United 
Hatters  of  North  America  Local 
No.  17,  73  N.  J.  L.  729,  65  A  166, 
118  AmSR  727,  9  L.RANS  254,  9 
AnnCas  698.  It  needs  no  argument 
to  demonstrate  that  any  combination 
between  employers  and  employed, 
which  creates  a  condition  in  a  com- 
munity such  as  has  been  herein- 
before described,  is  a  serious  menace 
to  the  craftsman  or  worklngman  "who. 
in  the  exercise  of  his  free  right  of 
choice,  does  not  wish  to  join  a  union. 
It  is  calculated  to  place  upon  his 
freedom  of  choice  and  action  a 
coercion  which  leaves  him  no  longer 
wholly  free.  Its  tendency  is  to  ex- 
pose nlm  to  the  tyranny  of  the  will 
of  others,  and  to  bring  about  a 
monopoly  which  will  exclude  what  he 
has  to  dispose  of,  and  other  people 
need,  from  the  open  market,  or  per- 
.haps  from  any  market.  Berry  v. 
Donovan,  188  Mass.  S53.  74  NE  603, 
108  AmSR  499,  6  LRANS  899.  3  Ann 
Cas  738;  Curran  v.  Galen,  152  N.  Y. 
33.  37,  46  NE  297.  67  AmSR  498,  37 
LRA  802.  Monopolies  of  things  of 
common  use  and  need,  whether 
created  by  governmental  grant  or  by 
the   acts   of  private  persons   or  cor- 

fioraMons,    are   odious,    and'  their  ex- 
stence  Is  contrary  to  public  policy. 


They  were  condemned  by  tbe  com- 
mon law  of  England,  and,  although 
changing  in  their  more  common 
source,  nave  remained  under  a  like 
condemnation  in  that  country  and 
this  to  this  day.  They  are  especially 
Intolerable  where  they  concern  the 
basic  resource  of  individual  exist- 
ence, to  wit,  the  capacity  of  labor. 
Slaughter-House  Cases.  16  Wall.  (U. 
S.)  88,  104,  21  L.  ed.  394;  Berry  v. 
Donovan,  188-  Mass.  85S,  359.  74  NE 
603.  108  AmSR  499,  5  LRANS  8»9. 
3  AnnCas  738;  Peo.  v.  Sheldon,  139 
N.  Y.  261,  265.  34  NE  785,  36  AmSR 
690,  23  LRA  221;  Case  of  Monopolies, 
11  Coke  85b,  77  Reprint  1260.  The 
whole  theory  of  a  five  government 
is  opposed  to  them.  Norwich  Gaa 
Light  Co.  V.  Norwich  City  Gas  Co., 
25  C^onn.  19,  88.  Their  beneficiaries 
may  enjoy  the  favors  they  bestow, 
and  feel  Injured  when  deprived  of 
them.  But  the  Interest  of  the  public 
outweighs  that  of .  individilals.  and 
the  public  at  large  can  see  nothing 
but  danger  in  the  monopoly  of  any- 
thing of  which  there  is  a  common 
need,  or  which  is  a  common  resource 
of  life.  This  is  an  old  and  familiar 
doctrine  in  whose  maintenance  none 
have  as  deep  a  concern  as  the  poor. 
the  humble,  and  those  who  live  by 
the  labor  of  their  hands.  The  mo- 
nopoly need  not  be  complete  to  contie 
under  the  ban  of  the  law.  'It  is 
sufficient  if  it  (the  agreement)  really 
tends  to  that  end  and  to  deprive  the 

fublic  of  the  advantages  which  flow 
rom  free  competition.'  U.  S.  v.  B.  C. 
Knight  Co.,  lf6  0.  S.  1.  16,  16  SCt 
249,  39  L.  ed.  326."  Connors  v.  Con- 
nolly. 86  Conn.  641,  661.  88  A  600. 
45   LRANS  56.4. 

14.  Hoban  v.  Dempsey,  217  Mass. 
166,  104  NE  717,  LRA1915A  1217. 
AnnCasl915C  810;  Klssam  v.  U.  S. 
Printing  Co.,  199  N.  Y.  76,  92  NE 
214  [alt  128  App.  Dlv.'  889.  112  NYS 
1134];  Jacobs  v,  C^ohen,  183  N.  Y. 
207,  76  NE  5,  111  AmSR  730,  2 
LRANS  282,  5  AnnCas  280  [rev  99 
App.  D»v.  481,  90  NYS  854J;  Under- 
wood V.  Texas,  etc..  R.  C;o.,  (Tex. 
Civ.  A.)  178  SW  38.  See  City  Trust. 
etc>  Surety  Co.  v.  Waldhauer,  47 
Misc.  7,  95  NYS  222  (holding  that, 
where  master  employers  form  an 
organization  to  secure  stability  in 
the  building  trades  by  obtaining  an 
agreement  with  their  employees  for 
arbitration,  instead  of  sympathetic 
strikes,  it  is  not  unlawful).  But  see 
Berry  v.  Donovan,  188  Mass.  363,  74 
NE  603,  108  AmSR  499.  6  LRANS 
899,  3  AnnCas  788  (holding  that  a 
contract  of  this  kind  did  not  justify 
interference  by  a  member  of  a  union 
with  the  employment  of  a  nonmem- 
ber). 

ISL  Grassl  Contracting  Co.  v.  Ben- 
nett, 174  App.  DiV.  244.  160  NYS 
279. 

le.  Grassl  Contraeting  Co.  v.  Ben- 
nett, 174  App.  DiV.  244,  160  NYS 
279. 

17.  Grassl  Contracting  Co.  v..  Ben- 
nett, 174  App.  Dlv.  244,  160  NYS 
I  279. 


Forlailit  ekses,  devslopaiMtta  and  OhaafM  1"  the  law  see  cumulative  Annotations,  same  title;  page  and  note  number. 
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pari  delicto  potior  est  conditio  defendentis.   The  law  |  ment;  it  leaves  the  parties  where  it  finds  them." 
in  short  will  not  aid  either  party  to  an  ill^^l  agree-  I  The  general  rule  is  the  same  both  at  law  and  in 


18.  U.  S. — Sage  v.  Hampe,  235 
U.  S.  99.  35  set  94,  59  L.  ed.  147; 
Continental  Wall  Paper  Co.  v. 
Voierbt.  etc.,  Co..  212  U.  S.  227,  29 
set  280.  63  1^  ed.  486;  Dent  v.  Per- 
Kuaon.  132  U.  S.  50,  10  SCt  13,  S3 
U  ed.  242:  Hiselns  v.  McCrea,  116 
U.  S.  671,  6  SCt  667.  29  L.  ed.  764; 
Thomas  v.  Richmond,  12  Wall.  849, 
20  L.  ed.  463-  Coppell  v.  Hall,  7 
WalL  642,  19  L  ed.  244;  Brown  v. 
Tarklngton,  3  Wall.  377.  18  L.  ed. 
25S;  Brooks  v.  Martin,  2  WalL  70, 
17  I^  ed.  732;  Creath  v.  Sims,  6 
How.  192,  12  li.  ed.  110;  Bart  v. 
Nutt.  4  Pet.  184.  7  L.  ed.  825;  U.  8. 
Bank  v.  Owens,  2  Pet.  627.  7  Ii.  ed. 
508;  Armstrong  v.  Toler,  11  Wbeat. 
2S8.  6  Li.  ed.  468  [aff  24  F.  Cas.  No. 
14.078.  4  Wash.  C-  C.  297J;  Hannay 
V.  Eve.  3  Cranch  242,  2  L.  ed.  427; 
Davis  V.  Southern  Pac.  Co.,  236  Fed. 
731;  Carlisle  v.  Smith.  234  Fed.  759; 
Palnaer  v.  Doull  Miller  Co..  233  Fed. 
309:  In  re  Progresaive  Wall  Paper 
Corp..  229  Fed.  489.  143  CCA  667, 
LKA1916E  563;  Hill  County  v.  Shaw, 
etc..  Co..  226  Fed.  476.  140^  CCA 
523;  Cooper  v.  Northern  R.  Co.,  212 
Fed.  633;  Taenier  v.  Chicaeo,  etc.. 
R.  Co.,  191  Fed.  643,  112  CCA  163 
Icertlorari  dlsm  223  U.  S.  746,  32  SCt 
533.  66  L..  ed.  640);  In  re  Canfleld, 
190  Fed.  266  [rev  on  other  grocinds 
1»3  Fed.  934.  113  CCA  662  (afl  228 
U.  S.  161,  33  SCt  491,  57  L..  ed. 
780)1;  James  ▼.  Haven,  186  Fed.  692, 
107  CCA  640;  Cobb  V.  Crittenden.  161 
Fed.  610.  88  CCA  452;  Lingle  v. 
Snyder,  160  Fed.  627,  87  CCA  629; 
Baltimore,  etc..  R.  Co.  v.  Hamburger, 
165  Fed.  849;  McCormIck  v.  Solinsky, 
1S2  Fed.  984.  82  CCA  134;  Camors- 
McConnell  Co.  v.  McConnell.  140  Fed. 
412  (aff  140  Fed.  987.  72  CCA  6811; 
£:quitable  L..  Asaur.  Soc  v.  Wetherlll. 
127  Fed.  947,  62  CCA  679;  Hanover 
Nat.  Bank  v.  Burlingame  Nat.  Bank, 
109  Fed.  421,  48  CC^  482;  Dennehy 
▼.  McNulU,  86  Fed.  826,  30  CCA  422, 
41  L.RA  600;  Chicago,  etc,  R.  Co.  v. 
Wabash,  etc.,  R.  Co.,  61  Fed.  998,  9 
CCA  659;  Oliver  v.  Ollmore,  62  Fed. 
662;  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc..  R^  Co.,  33  Fed.  440  [aft 
145  U.  S.  393.  12  SCt  963.  36  L.  ed. 
7483:  Central  Trust  Co.  v.  Ohio  Cent. 
R.  Co..  23  Fed.  306;  Branch  v.  Haas. 
1<  Fed.  63.  4  Woods  587:  Baily  v. 
Mllner,  1  F.  Cas.  No.  740,  36  Oa.  330; 
Carman  v.  U.  S.  34  Ct.  CI.  237. 

Ala. — Cannon  v.  Birmingham  Trust. 
etc.,  Co.,  194  AU.  469.  69  S,  934; 
Ellia  T.  Batson,  177  Ala.  313,  *68  S 
193;  Ensley  v.  Hollingaworth,  170 
Ala.  896,  402.  64  S  95.  AnnCasl912D 
652  tcit  Cyc];  Marslcano  v.  Birming- 
ham. 165  Ala.  406,  61  S  608;  O'Byrne 
V.  Henley,  161  Ala  168,  620,  60 
8  83,  23  LRANS  496;  Cottonwood  v. 
Austin,  168  Ala  117,  48  S  345;  Flowers 
V.  W.  T.  Smith  Lumber  Co.,  157  Ala. 
505.  47  S  1022:  Balrd  v.  Howison. 
154  Ala.  359.  366.  45  S  668  [cit  Cycl; 
ThomhlU  v.  O'Rear.  108  Ala  299,  19 
S  382,  31  LRA  792;  Hill  v.  Freeman, 
73  Ala.  200,  49  AmR  48:  Clark  v. 
Colbert.  67  Ala  92;  Dunkin  v. 
Hodge.  46  Ala.  623;  IngersoU  ▼. 
Campbell,  40  Ala.  282:  Patten  v. 
Gilmer,  42  Ala  S48,  94  AmD  665; 
Gunter  v.  Leckey,  30  Ala.  691;  Black 
v.  Oliver.  1  Ala.  449.  35  AmD  38: 
Boyd  V.  Barclay,  1  Ala  84,  34  AmD 
762;  Pride  v.  Comiperclal  Union  Ins. 
Co.,  Ltd.,  9  Ala.  A.  334,  63  S  803 
[aft  186  Ala  672  mem,  64  S  1019 
mem]:  Case  v.  Monk,  7  Ala  A.  419, 
62  S  268. 

Ark. — Security  Mut.  L.  Ins.  Co.  v. 
Little.  119  Ark.  498,  178  SW  418, 
419.  LRA1917A  476  [guot  CycJ; 
Neece  v.  Joseph.  96  Ark.  652,  129 
8W  797.  30  LRANS  278,  AnnCas 
191 2A  655;  Edwards  v.  Randle.  63 
Ark.  318.  38  SW  343,  68  AmSR  108, 
86  LRA  174;  Kerr  v.  Blmle,  26  Ark. 
225. 

Cal. — ^BulsoD  V.  Mollatt,  178  Cal. 
685.  161  P  269;  Colby  v.  Title  Ins., 
etc..  Co..  160  Cat.  633.  117  P  913.  36 
LRANS  813.  AnnCaal913A  616;  Rlp- 
perdan  v.  Weldjr.   149  Cal.   667.  676, 


87  P  276  tcit  Cycl;  McVleker  v.  Mc- 
Kenzle,  136  Cal.  666,  69  P  496;  Los 
Angeles  v.  City  Bank,  100  Cal.  18. 
34  P  510;  McGregor  v.  Donelly,  67 
Cal.  147,  7  P  422;  Ager  v.  Duncan, 
50  Cal.  326:  Patterson  v.  Donner.  48 
Cal.  369;  Martin  v.  Wade,  87  Cal, 
168;  Abbe  v.  Marr.  14  Cal.  210;  Way- 
man  Inv.  Co.  v.  Wessinger,  13  Cal. 
A.  108,  108  P  >1022:  Schmltt  v.  Olb- 
Bon.  l2  Cal.  A.  407.  107  P  671;  Dunn 
V.  Stegemann,  10  Cal.  A.  38.  101  P 
26;  Butler  v.  Agnew,  4  Cal.  A  327, 
99  P  396. 

Colo. — Godding  V.  Hall,  66  Colo, 
679.  140  P  165;  'Russell  v.  Courier 
Printing,  etc.,  Co.,  43  Colo.  321,  95 
P  936;  Branham  v.  Stalllngs.  81  Colo. 
211,  40  P  396,  62  AmSR  213;  Hoyt 
V.  Macon,  2  Colo.  602;  Oliver  v. 
Wilder,  27  Colo.  A.  337,  149  P  276. 

Conn. — Greenberg  v.  Evening  Post 
Assoc,  99  A  1037;  Smith  v.  David  B. 
Crockett  Co.,  85  Conn.  282,  82  A 
569,  89  LRANS  1148;  Funk  v.  Gal- 
livan,  49  Conn.  124,  44  AmR  210; 
Phalen  v.  Clark,  19  Conn.  421,  50 
AmD  263;  Merwin  v.  Huntington,  t 
Conn.  209i  Lockwood  v.  Knap,  1 
Root   153. 

D.  C. — Chambers  v.  Buroughs,  44 
App.  168;  Fletcher  v.  Fletcher,  9 
D.  C.  88. 

Fla — Stewart  v.  Steams,  etc., 
Lumber  Co.,  66  Fla  670,  48  S  19,  24 
LRANS  649. 

Ga — Brown  v.  Madden,  141  Oa 
419,  81  SB  196:  Beard  v.  White,  120 
Ga.  1018.  48  SB  400:  Castellow  v. 
Brown,  119  Oa  461,  46  SE  633;  Wat- 
kins  v.  Nugen,  118  Ga  372,  46  SB 
262-  Garrison  V.  Burns,  98  Ga  768, 
26  SB  471;  Tompkins  v.  Compton,  93 
Ga  620.  21  SE  79;  Heineman  v.  New- 
man, 66  Ga  262.^21  AmR  279;  Bdgg 
V.  Towner.  41  Ga  316;  Wallace  v. 
Cannon.  88  Ga.  199.  96  AmD  386; 
Ingram  v.  Mitchell,  30  Ga  647;  Al- 
ford  V.  Burke,  21  Ga.  46,  <8  AmD 
449;  'White  v.  Crew,  16  Oa  416; 
Adams  v.  Barrett,  5  Ga  404;  How- 
ell V.  Fountain.  8  Oa  176.  46  AmD 
415;  Williams  v.  Clark,  .18  Ga.  A. 
583,  90  SB  88;  McAndrew  v.  Taylor, 
15  Oa.  A.  655,  83  S  967:  Glass  v. 
Chllds,  9  Oa.  A.  620,   71  S±  920. 

Hawaii. — Goo  Tee  v.  Rosenberg,  21 
Hawaii  518;  American-Hawaiian' 
Constr.  Co.   v.  Terr.,   16  Hawaii   711. 

Ida — Merchants'  Protective  Assoc 
v.  Jacobaen,  22  Ida  636,  127  P 
315. 

111. — Lamb  V.  Tomlinson,  261  111. 
888.  108  NB  1068  [aft  177  IlL  A. 
290]:  Smythe  v.  Evans,  209  111.  876, 
70  NB  906  [rov  108  111.  A.  146]; 
Boddle  V.  Bremer,  etc.,  Brewing  Co., 
204  III.  862.  68  NB  894  [aff  107  111. 
A.  357];  Critohfleld  V.  Bermudes 
Asphalt  Pav.  Co..  174  111.  486,  61  NB 
552,  42  LRA  347;  Goodrich  v.  Ten- 
ney.  144  111.  422.  33  NB  44.  36  AmSR 
459.  19  LRA  371;  St.  Louis,  etc,  R. 
Co.  V.  Mathers,  104  111.  257;  Tobey  v. 
Robinson,  99  111.  222;  Compton  v. 
Bunker  Hill  Bank,  96  111.  301,  36 
AmR  147;  Paton  v.  Stewart,  78  111. 
481;  Skeels  v.  Phillips,  54  III.  809; 
Arter  v.  Byington,  44  111.  468;  Llneas 
V.  Hesing,  44  III.  113,  92  AmD  163; 
Winston  V.  McFarland,  22  III.  38; 
Miller  v.  Marckle,  21  111.  162;  Bax- 
ter V.  Venice,  194  111.  A  62  [aff  271 
111.  233.  Ill  NB  111];  Warren  v. 
Inter  State  Realty  Co.,  193  111.  A. 
438;  Nllspn  Mach.  Co.  v.  Kurts  Ac- 
tion Co..  186  111.  A.  424;  Mills  Novelty 
Co.  V.  King,  174  111.  A.  669;  Kauf- 
man V.  Sorrels.  164  111.  A  324: 
Bates  V.  White.  138  111.  A.  112;  Ryan 
V.  Allen.  138  111.  A.  62;  Tananevics  v. 
Lamezvk,  134  IlL  A.  136;  Wheeler  v. 
Mutual  Reserve  Fund  L.  Assoc,  102 
III.  A.  48;  American  Strawboard  Co. 
v.  Peoria  Strawboard  Co..  66  111.  A. 
602;   Shenk  v.   Phelps,   6   111.    A.    612. 

Ind. — ^Baltimore,  etc.,  R.  Co.  v. 
Hagan,    188    Ind.    622.    109    NB    194 


Harrison  Tp.  v.  Addison,  176  Ind 
389.  399.  96  NE  146  [olt  Cycl;  Mlche- 
ner  v.  Watts,  176  Ind.  378.  96  NB  127. 


36   LRANS   142;   Winchester  Electric 
Light   Co.    V.    Veal,    145    Ind.    606,    41 


NB  834,  44  NB  353;  Dumont  v. 
Dufore,  27  Ind.  263;  Root  v.  Steven- 
son, 24  Ind.  116;  Judah  v.  Vincennea 
Univ.,  16  Ind.  66;  Nudd  v.  Burnett, 
14  Ind.  25;  Morris  v.  Phllpot.  11  Ind. 
447;  Swain  v.  Bussell,  10  Ind.  438; 
Ollchrist  v.  Hatch,  (A.)  100  NB  478; 
Pipecreek  School  Tp.  v.  Hawkins.  49 
Ind.  A.  695,  97  NB  936;  Chicago,  etc., 
R.  Co.  v.  Southern  Indiana  R.  Co., 
38   Ind.   A.    234,   70   NE  848. 

Ind.  T. — Sayer  v.  Brown,  7  Ind. 
T.  676,  677,  104  SW  877  tluot  Cyc]; 
Owens  V.  Eaton.  5  Ind.  T.  276.  82 
SW  746. 

Iowa — Koepke  v.  Peper,  165  Iowa 
687,  136  NW  902,  41  LRANS  773; 
Cole  v.  Brown-Hurley  Hardware  Co., 
139  Iowa  487,  117  NW  746,  18  LRANS 
1161,  16  AnnCas  846;  Mcintosh  v. 
Wilson,  81  Iowa  339,  46  NW  1003; 
Shipley  V.  Reasoner,  80  Iowa  548,  46 
NW  1077;  Ounderson  v.  Richardson, 
56  Iowa  56.  8  NW  683.  41  AmR  81; 
Harvey  v.  Tama  County.  53  Iowa  228, 
6  NW  130;  Smalley  v.  Greene,  52 
Iowa  241,  3  NW  78,  35  AmR  267: 
Dillon  v.  Allen,  46  Iowa  299.  26  AmR 
146;  Allison  v.  Hess,  28  Iowa  388; 
Reynolds  t.  Nichols,  12  Iowa  39£; 
Quenther  v.  Dewlen,  11  Iowa  133. 

Kan. — Ridgway  v.  Wetterhold,.  06 
Kan.  736,  163  P  490;  Patterson  V. 
Imperial  Window  Glass  Co.,  91  Kan. 
201,  137  P  956;  Atkin  v.  Wyandott* 
Coal,  etc.,  Co.,  73  Kan.  768,  84  F 
1040;  National  Surety  Co.  v.  Kansas 
City  Hydraulic  Press  Brick  Co.,  71 
Kan.  196,  207,  84  P  1034  leit  Cyc]; 
Smith  V.  Blank,  69  Kan.  853,  76  P 
868:  Stansfleld  v.  Kunx,  62  Kan.  797, 
64  P  614;  Buchtella  v.  Stepanek.  58 
Kan.  373,  86  P  749;  Hawlay  v. 
Kansas,  etc..  Coal  Co.,  48  Kan.  693. 
SO  P  14;  Bowman  v.  Phillips,  41  Kan. 
364,  21  P  230,  13  AmSR  292.  3  LRA 
631;  Setter  v.  Alvey,  15  Kan.  167: 
Ream  v.  Sauvain,  2  Kan.  A.  660,  43 
P   982 

Ky.— Fields  v.  Holland,  168  Ky. 
644,  165  SW  699,  LRA1916C  866; 
Chesapeake,  etc..  R.  Co.  v,  Maysvllle 
Brick  Co.,  132  Ky.  643,  116  SW  1188; 
Kentucky,  etc.  Bank  v.  Globe  Bank, 
etc,  Co.,  116  SW  792;  Calor  Oil,  etc., 
Co.  V.  Franzell,  128  Ky.  716,  109  SW 
328,  83  KyL  98,  86  LRANS  466; 
Howe  V.  Orlffln.  126  Ky.  378,  103  SW 
714,  81  KyL  784,  128  AmSR  296: 
Singer  Mfg.  Co.  v.  Ferrell,  48  SW 
1078,  20  TKvL  1201;  Ratcllffe  v. 
Smith,  18  Bush  172;  Campbell  v. 
Anderson  2  Duv.  884;  Laughkn  v. 
Dean,  1  Duv.  20;  Hocker  v.  Gentry, 
3  Mete.  463;  Gregory  v.  Shelby  Col- 
lege, 2  Mete  589;  Tyler  v.  Smith,  18 
B.  Mon.  793;  Smead  v.  Williamson. 
16  B.  Mon.  492;  Steele  v.  Curie,  4 
Dana  381;  Kentucky  Flour  Co.  v. 
Smith,  14  KyL  237;  Davezac  y. 
Seller,  12  KyL  599;  Clark  v.  Doke,  6 
KyL  665;  Jonas  v.  Redman.  5  KyL 
767;  Martin  v.  Taylor,  8  Ky.  Op.  569: 
Dunn  V.  Bradley,  6  Ky.  Op.  241. 

La— Rudolf  V.  Costa  119  La.  781, 
44  S  477:  Hardie  v.  Scheen,  110  La 
612,  34  S  707;  Delhomme  V.  Duson. 
28  La.  Ann.  646;  Marchand  v.  Loan, 
etc.,  Assoc,  26  La  Ann.  389;  Thomp- 
son v.  New  Orleans  Coast,  etc,  Co., 
24  La.  Ann.  384;  Dean  v.  Martin,  24 
La.  Ann.  103:  Boyd  v.  Chafte.  21  La 
.*nn.  476;  Foster  v.  New  Orleans 
Bank.  21  La  Ann.  338;  Goaseiin  v. 
Womack,  21  La.  Ann.  193;  State  v. 
Louisiana  State  Bank.  20  La.  Ann. 
468;  Luxenberg  v.  Cleveland.  19  La. 
Ann.  473:  Bowman  v.  Gonegal,  19  La. 
Ann.  328.  92  AmD  637;  Schmidt  v. 
Barker,  17  La  Ann.  261,  87  AmD 
527;  State  v.  Laiarre,  12  La.  Ann. 
IM;  Bell  v.  Bouney.  7  La.  Ann.  170, 
56  AmD  601;  Denton  v.  Erwln.  6  La. 
Ann.  317;  Bernard  v.  Auguate.  1  La 
Ann.  69;  Copley  v.  Berry,  12  Rob. 
79;  Slidell  v.  Prltchard,  5  Rob.  101; 
Qravler  v.  Carraby,  17  La  182. 

Me. — Oonley  v.  Murdock,  106  Ma 
«6«.  271,  76  A  682  [clt  Cyo];  Morrill 
v.  Ooodenow.  65  Me.  178;  Andrews  ▼. 
Marshall.  48  Me.  26;  Lord  v.  Chad- 
bourne.  42  Me.  429,  66  AmD  290:  Low 
v.  Hutchinson,  87  M«.  196;  Groton  v. 
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Waldborougb,  11  He.  10<,  26  AmD 
S30. 

Md. — Maryland  Trust  Co.  v.  Na- 
tional Uechanlcs'  Bank,  102  Md.  608, 
6S  A  70;  Roman  v.  Hall,  12  Md.  61S: 
Shoemaker  v.  National  Mechanics 
Bank,  31  Md.  S9C,  100  AmD  78;  Got- 
walk  V.  Neal,  26  Md.  414;  Wilson  v. 
Nutt,  9  Md.  356;  Baltimore,  etc.,  R. 
Co.  V.  Faunce,  6  QUI  68,  46  AmD 
6S5;  Freeman  v.  Sedwlck,  6  QiU  28, 
46  AmD  6E0;  Hall  v.  Mullln,  6  Harr. 
&  J.   190. 

Mass. — Pelosi  ▼.  BuKbee,  217  Mass. 
679,  105  NB  222;  Wolkoylsky  v.  Rapa- 
port,  216  Mass.  48,  102  NE  910:  Otis 
V.  Freeman.  199  Mass.  160,  86  NB 
168,  127  AmSR  476;  Snell  v.  Dwlgrht, 
120  Mass.  9;  Myers  v.  Melnrath,  101 
Mass.  866,  3  AmR  368;  Atwood  y. 
FIsk.  101  Mass.  868,  100  AmD  124; 
Harvey  v.  Varney,  98  Mass.  118; 
Worcester  v.  Eaton,  11  Mass.  368; 
Washlnston  v.  Barnes,  8  Allen  432; 
Kins  V.  Qreen,  6  Allen  139;  Frost  v. 
Gagek  8  Allen  660;  DuSey  v.  Qorham, 
10  Cnsh.  46;  Mills  v.  Western  Bank, 
10  Cush.  22;  Babcock  T.  Thompson, 
3  Pick.  446,  16  AmD  236.  _.   ^,^ 

Mich. — Simmer  v.  Cutter,  180  NW 
805;  Kennedy  v.  Slimming,  169  NW 
374;  Shattuck  v.  Watson,  164  Mich 
167,  12»  NW  196;  Benson  v.  Bawden, 
149  Mich.  584,  587,  113  NW  20,  13 
LRANS  721  tdt  Cycl;  Nlasrara  Falls 
Brewlns  Co.  v.  Wall,  98  Mich.  158, 
67  NW  99;  Richardson  v.  Buhl,  77 
Mich.  632,  43  NW  1102,  6  LRA  467; 
Baser  V.  Jerome,  7  Mich.  145;  Smith 
V.  Barstow,  2  Dougl.  166. 

Minn. — Dlsbrow  v.  Creamery  Pack- 
age Mfg.  Co.,  110  Minn.  237.  126  NW 
116:  Holland  v.  Sheehan,  108  Minn. 
862,  364,  122  NW  1,  23  I.RANS  610, 
17  AnnCas  887  (cit  Cyo];  McAUen 
V.  Bodge,  94  Minn.  237,  102  NW  707: 
Bauer  v.  Sawyerj_etc.,  Land  Co.,  90 
Minn.  636,  97  NW  428;  Leveross  v. 
Rels,  62  Minn.  259,  63  NW  1166;  But- 
ler V.  Bohn.  31  Minn.  325.  17  NW 
862;  Taylor  v.  Blake,  11  Minn.  255; 
St.  Peter  Co.  v.  Bunker,  6  Minn. 
192. 

Miss. — Mitchell  V.  Campbell,  111 
Miss.  806,  72  S  221;  Bellew  v.  Wil- 
liams, 109  Miss.  74,  67  S  849;  Wood- 
son V.  Hopkins,  85  Miss.  171,  188,  •37 
S  1000,  88  S  298,  107  AmSR  276,  70 
LRA  646  Celt  Cyc]:  McWlUlams  v. 
Phillips,  61  Miss.  196;  Deans  v.  Mc- 
Lendoiv  30'  Miss.  343;  Hoover  v. 
Pierce,  26  Miss.  627;  Wooten  v.  Mil- 
ler, 16  Miss.  880. 

Mo.— Oilmore  v.  Thomas,  262  Mo. 
147,  158  SW  677;  Shohoney  v. 
Quincy,  etc,  R.  Co.,  231  Mo.  131,  132 
SW  1059,  AnnCasl912A  1143;  Ward 
V.  Hartley,  178  Mo.  136,  77  SW  802; 
McDearmott  v.  Sedgwick,  140  Mo. 
172,  39  SW  776;  Roselle  v.  Beckemelr, 
134  Mo.  380,  35  SW  1132;  Sprague  v. 
Rooney,  104  Mo.  349.  16  SW  606; 
Jackson  v.  McLean,  100  Mo.  130,  13 
SW  893;  Attaway  v.  St.  Louis  Third 
Nat.  Bank,  93  Mo.  486.  5  SW  16; 
Atlee  v.  Pink,  75  Mo.  100,  43  AmR 
386;  Hamilton  v.  Scull.  25  Mo.  165, 
•9  AmD  460;  Dleckmann  v.  Robyn, 
M2  Mo.  A.  67.  141  SW  717;  Todd  v. 
Ferguson,  161  Mo.  A.  624.  144  SW 
168;  Cooley  Credit  Co.  v.  Townsend, 
132  Mo.  A.  390.  Ill  SW  894;  Pendle- 
ton V.  Asbury,  104  Mo.  A.  728,  78  SW 
661;  Bruer  v.  Kansas  Mut.  L.  Ins. 
Co.,  100  Mo.  A.  640,  76  SW  380; 
Parsons  v.  Randolph,  21  Mo.  A.  363; 
Suits  v.  Taylor,  20  Mo.  A.  166;  Tyler 
v.  Larlmore,  19  Mo.  A.  446;  Buck- 
ingham V.  Fitch,  18  Mo.  A.  91; 
O'Reilly  v.  Cleary,  8  Mo.  A.  186; 
Curran  v.  Downs,  3  Mo.  A.  468. 

Mont. — Dallas  v.  Douglas,  46  Mont. 
114,  122  P  276;  Murray  v.  White,  42 
Mont.  423,  113  P  754,  AnnCasl916A 
1297;  Glass  v.  Basin,  etc.,  Mln.  Co., 
31  Mont.  21,  33,  77  P  302  [quot 
Cyc). 

Nebr. — Sunderland  v.  Hlbbard,  97 
Nebr.   21,   149  NW  67;   Perry  v.  Ber- 

Ser,  86  NeMr.  768,  124  NW  138: 
laurigan  v.  Chicago,  etc,  R.  Co.,  80 
Nebr.  139,  117  NW  100;  Johnson  v. 
Owen,  72  Nebr.  477,  100  NW  948; 
Jorgenson  v.  Kingsley,  60  Nebr.  44, 
82  NW   104;   Storz  v.  Flnklesteln,  46 


Nebr.  677,  66  NW  196,  80  L.RA  644; 
Clarke  v.  Omaha,  etc,  R.  Co.,  5  Nebr. 
814. 

Nev. — ^Drexler  v.  Tyrrell,  16  Nev. 
114;  McCausland  v.  Ralston,  12  Nev. 
196,   28  AmR  781. 

N.  H — Jameson  T.  Carpenter,  (8 
N.  H.  62,  36  A  6«4:  Skiff  r.  Johnson. 
67  N.  H.  476;  Hall  v.  Costello,  48 
N.  H.  176,  2  AmR  207:  White  v. 
Hunter,  23  N.  H.  128;  Smith  v.  Bean, 
16  N.  a  677;  Pray  v.  Burbank,  10 
N.  H.  877. 

'n.  J. — Wyckoff  V.  Weaver,  86  N.  J. 
L.  648,  62  A  366:  Rosenbaum  v.  U.  S. 
Credit  System  Co.,  60  N.  J.  L.  294, 
37  A  696  [rev  on  other  grounds  61 
N.  J.  L.  643,  40  A  691];  Hope  v. 
Linden  Park  Blood  Horse  Assoc,  68 
N.  J.  L.  627,  34  A  1070,  66  AmSR 
614;  Bishop  v.  Harvey,  8  N.  J.  L. 
226;  Allfather  v.  Schlfcher,  86  N.  J. 
Eq.  1,  97  A  491:  Munn  v.  Americana 
Co.,  83  N.  J.  Eq.  679.  92  A  344; 
Gennert  v.  Wuestner,  63  N.  J.  Ea. 
302,  31  A  609;  Brlndley  v.  Lawton, 
63  N.  J.  Bq.  259,  31  A  394:  Cone  v. 
Russell,  48  N.  J.  Bq.  208,  21  A  847; 
Elliott  v.  Chamberlain,  88  N.  J.  Bq. 
604.  48  AmR  327. 

N.  M.— Sandusky  Third  Nat.  Bxch. 
Bank  v.  Smith,  17  N.  M.  166,  126 
P  632. 

N.  Y.— Hart  v.  City  Theaters  Co., 
215  N.  7.  822,  109  NB  497;  Haynes 
v.  Rudd,  102  N.  T.  872,  7  NB  287, 
66  AmR  815;  Materne  v.  Horwltx, 
101  N.  Y.  469,  5  NB  331  £aff  60  N.  Y. 
Super.  411:  Solinger  v.  Earle,  82 
N.  Y.  393;  Clements  v.  Yturria,  81 
N.  Y.  85;  Collins  v.  Lane,  80  N.  Y. 
627:  Knowlton  v.  Compress,  etc. 
Spring  Co.,  67  N.  Y.  618;  Richardson 
V.  Crandall,  48  N.  Y.  348;  Levy  v. 
Brush,  46  N.  Y.  689;  Saratoga  County 
Bank  T.  King.  44  N.  Y.  87;  Staples 
v.  Gould,  9  N.  Y.  620  r  Sprague  v. 
Webb,  168  App.  Dlv.  292,  158  NYS 
1020;  Barry  v.  Mulhall,  162  App.  Dlv. 
749,  147  .NYS  996;  Logan  v.  Fldelity- 
Phenlx  F.  Ins.  Co.,  161  App.  Dlv.  404, 
146    NYS    878;    Houyh    y.    State,    14^ 


App.  Dlv.  718,  180  NYS  407;  Lake  v. 
Lake,  186  App.  Div.  47,  119  NYS  686; 
Rldgely  v.  Keene,  134  App.  Div.  647, 


119  NYS  461;  Coffey  v.  Burke,  132 
App.  Div.  128,  116  NYS  614;  Peo.  v. 
Mercantile  Co-Oj>.  Bank,  104  App. 
Dlv.  219,  93  NYS  621;  Drake  v. 
Lauer,  93  App.  Dlv.  86,  86  NYS  986 
[afl  182  N.  Y.  533  mem,  76  NE  1129 
mem];  Coverly  v.  Terminal  Ware- 
house Co.,  86  App.  Div.  488,  83  NYS 
369  [aff  178  N.  Y.  602  mem,  70  NE 
1097  mem];  Dake  v.  Patterson,  6 
Hun  558;  Wheeler  v.  Wheeler,  6 
Lans.  366;  Freelove  v.  Cole,  41  Barb. 
318_[aff  41  N.  Y.  619  meml:  Sharp 
V.  Wright,  35  Barb.  286;  Rose  v. 
Truax,  21  Barb.  361;  Barton  v.  Pt. 
Jackson,  etc.,  Plank  Road  Co.,  17 
Barb.  397;  Dalmouth  v.  Bennett,  15 
Barb.  641;  Merchants'  Bank  v.  Spald- 
ing, 12  Barb.  302  ]afl  9  N.  Y.  58]; 
Leavitt  V.  Blatchford,  6  Barb.  9; 
Honegger  v.  Wettsteln.  47  N.  Y. 
Su^er.  126  [rev  on  other  grounds  94 
N.  Y.  252];  Solinger  v.  Earle,  46  N. 
Y.  Super.  604  (aff  82  N.  Y.  398]: 
Pease  v.  Walsh,  39  N.  Y.  Super.  514; 
American  League  Baseball  Club  v. 
Chase,  86  Misc  441,  149  NYS  6; 
Cahlll  V.  Gllman,  84  Misc.  372,  146 
NYS  224;  Eno  v.  Sage,  83  Misc.  389, 
144  NYS  1062;  Gordon  v.  Doktor,  81 
Mlsc  214.  142  NYS  488;  Hart  v. 
City  Theatres  Co.,  71  Misc.  427,  128 
NYS  678;  Greenwald  v.  Weir,  69 
Misc.  431,  111  NYS  236  [rev  on  other 

f rounds  130  App.  Div.  896.  115  NYS 
11  (aff  199  N.  Y.  170,  92  NB  218, 
36  LRANS  971)];  Central  New  York 
Tel.,  etc.,  Co.  V.  AverlU,  68  Misc.  59, 
110  NYS  273  [rev  on  other  grounds 
129  App.  Dlv.  752,  114  NYS  99  (mod 
on  other  grounds  109  N.  Y.  128,  92 
NB  206,  139  AmSR  878,  32  LRANS 
494)];  Southard  v.  George  W.  Jump 
Co.)  43  Misc.  164,  88  NYS  317;  Mehr 
v.  Starr,  138  NYS  317:  Kountze  v. 
Flannagan,  19  NYS  83;  Ball  v.  Davis, 
1  NYS  617;  Swords  v.  Owen,  43  How 
Pr  178;  Crocker  v.  Crocker,  17  How 
Pr  504  [rev  on  other  grounds  31  N. 
Y.  607,  88  AmD  291];  Nellls  v.  Clark, 


20  Wend.  24  [aff  4  Hill  484]:  Perkins 
V.  Savage,  16  Wend.  412;  Hatch  v. 
Mann,  15  Wend.  44;  Taspan  v.  Brow^ 
9  Wend.  176:  Burt  v.  Place,  6  Cow. 
481;  Harrington  ▼.  Bigelow,  11  Paige 
349;  Wall  T.  Charlick.  8  NYLegObs 
230. 

N.  C. — Standard  Fashion  Co.  v. 
Grant,  166  N.  C.  453,  81  SB  606; 
Smathers  v.  Bankers'  L.  Ins.  Ca,  151 
N.  C.  98,  66  SB  746,  18  AnnCas  756; 
Gaylord  v.  Gaylord,  160  N.  C.  222, 
63  SB  1028;  King  v.  Raleigh,  etc.  R. 
Co.,  147  N.  C.  f63.  60  SB  1133,  125 
AmSR  646,  16  AnnCas  40;  Sparks  v. 
Sparks,  94  N.  C.  627;  York  v.  Merritt. 
77  N.  C.  213;  King  v.  Wlnants,  71 
N.  C.  469.  17  AmR  11;  Lusk  v.  Pat- 
ton,  70  N.  C.  701;  Catawba  County 
v.  Setser,  70  N.  C.  426;  McRae  v. 
Atlantic  etc.,  R.  Co..  58  N.  C.  395; 
Powell  v.  Inman,  68  N.  C.  436.  82 
AmD  426;  Troughton  v.  Johnston,  8 
N.  C.  328,  2  AmD  626. 

N.  D. — ^Wald  v.  Wheelon,  27  N.  D. 
624,   147   NW    402. 

Oh. — Springfield  F.  &  M.  Ins.  Co. 
V.  Hull,  61  Oh.  St.  270.  37  NE  1116. 
28  LRA  87;  Emery  v.  Ohio  Candle 
Co.,  47  Oh.  St.  320,  24  NB  660,  21 
AmSR  819;  Williams  v.  Bnglebrecht. 
87  Oh.  St.  383;  Hooker  v.  De  Falos, 
28  Oh.  St.  261;  Trimble  v.  Doty,  16 
Oh.  St.  118;  Goudy  v.  Gebbart,  1  Oh. 
St.  262;  Cowles  v.  Raguet.  14  Oh. 
38;  Moore  v.  Adams.  8  Oh.  372.  32 
AmD  723:  Fisher  v.  Fllcklnger  Wheel 
Co...  28  Oh.  Cir.  Ct.  601;  Richter  v. 
Phoenix  Bldg.,  etc.,  Co.,  27  Oh.  Cir.  (X 
798;  Psjie  v.  Standard  Oil  Co..  27 
Oh.  Cir.  Ct.  Ill;  Carter  v.  LllUe,  3 
Oh.  Cir.  Ct.  364,  2  Oh.  Cir.  Dec  204; 
Cowell  V.  Harris.  2  Oh.  Cir.  Ct.  404. 
1  Oh.  Cir.  Dec.  556;  Sbirey  v.  Ulsh.  2 
Oh.  Cir.  Ct.  401,  1  Oh.  Cir.  Dec  654; 
Whitney  v.  Bwlng,  24  Oh.  Cir.  (X. 
N.  a.  69. 

Okl. — Davis  V.  Janeway,  166 'P  241, 
244  [quot  Cyc];  Edwards  v.  Boyle, 
37  Okl  639,  133  P  238:  Howard  v. 
Farrar,  28  Okl.  490,  114  P  «9S;  Chick- 
asha  Cfltitens'  Nat.  Bank  ▼.  MitcheU. 
24  Okl.  488.  103  P  720,  20  AnnC^as 
371;  Atchison,  etc.,  R.  Co.  v.  Holmes, 
18  Okl.  92,  90  P  22:  Kelly  v.  Couter, 
1  Okl.  277,  SO  P  872. 
.  Or. — Jackson  v.  Baker.  48  Or.  166, 
86.  P  512;  Culllson  v.  Downing.  42 
Or.  377,  71  P  70;  Ah  Doon  ▼.  Smith, 
26  Or.  89,  34  P  1093. 

Pa. — Pittsburg  V.  (Soshom.  230  Pa 
212,  79  A  505;  Battenberger  v.  Hoi- 
man,  103  Pa.  665;  Johnson  v.  Hulings, 
103  Pa,  498,  49  AmR  181;  Holt  v. 
Green,  73  Pa.  198,  IS  AmR  737;  Bly- 
stone  V.  Blystone,  51  Pa.  873:  Jenk- 
ins V.  Fowler,  24  Pa.  308;  Scott  v. 
Duffy,  14  Pa.  18;  Eberman  v.  Reitael, 
1  Watts  &  a.  181;  Duncanaon  v.  Mc- 
Lure,  4  Dall.  808,  1  L.  ed.  845;  Bast 
Stroudsburg  Nat.  Bank  v.  Seiple,  13 
Pa.  Dlst.  576,  29  Pa.  Co.  246;  Van- 
degrlft  V.  Vandegrift,  86  Pa.  Co.  389; 
Weed  V.  Cuming,  23  Pa.  Co.  27;  Ell- 
wood  Lumber  Co.  v.  Frey,  19  Pa  Co. 
66;  Kauffman  v.  Keli>er,  18  Pa.  Co. 
181  •  Peet  V.  Knight.  2  Pa.  Co.  446; 
Rothschild  V.  Rochester,  etc.,  R.  (>>., 
1  Pa.  Co.  620:  Columbia  Bridge  Co.  v. 
Kline,  4  PaLJRep  89,  6  PtSOj  317; 
McDonald  v.  Campbell,  3  Pittsb.  664; 
Lutz  v.   Weldner,   1   Woodw.   428. 

Philippine. — Peres  v.  Herranx,  7 
PhiUpplne  693. 

R.  I. — Sullivan  v.  Horgan,  17  R  I. 
109,  20  A  232,  9  LRA  110;  Wilcox  v. 
Daniels,   15  R.  I.   261,  3  A  204. 

S.  C. — Maybank  v.  Rogers,  98  S.  C. 
279,  82  SE  422:  McConnell  v.  Kitch- 
ens, 20  S.  C.  430,  47  AmR  846;  Den- 
ton V.  Bngllsh,  11  S.  C.  L.  681.  10 
AmD  638;  Bostick  v.  McClaren,  4 
S.  C.  L.  276. 

S.  D. — Minnesota,  eto.i_R.  Co.  v. 
Way,  34  S.  D.  486,  148  NW  868,  LRA 
1915B  925;  Roy  v.  Harney  Peak  Tin 
Min.,  etc,  Co.,  21  S.  D.  140,  110  NW 
106,  130  AmSR  706,  9  LRANS  529. 

Tenn. — Cantrell  v.  Ring.  125  Tenn. 
472.  146  SW  166;  Shaw  v.  CarlUe,  i 
Heisk.  594;  Kirk  v.  Morrow,  6  Heisk 
446:  Cate  v.  Blalr,  6  Coldw.  639; 
Walker  v.  Walker,  4  Coldw.  300; 
Henly  v.  Franklin,  8  Coldw.  472.  91 
AmD    296;    Thompson    v.    Collins.    2 
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equity,^*  and  whether  the  contract  is  ezecntoiy  or  |  executed.**^   The  object  of  the  rule  refusing  relief  to 

Head  441:  Terarer  v.  Raina,  4 
Humphr.  2B9;  Hale  V,  Henderson,  4 
Humphr.  19S:  Carter  v.  Montgomery, 
2  Tenn.  Ch.  218. 

Tex. — ^Robertson  ▼.  Marsh,  42  Tex. 
149;  Grant  v.  Ryan.  S7  Tex.  37; 
Donley  v.  TlndalL  32  Tex.  43,  6  AmR 
234;  (5arranza  V.  Hicks,  (Civ.  A.)  190 
SW  540;  Bergln  v.  Missouri,  etc.,  R. 


Co.,  (Civ.  A.J  160  SW  1184;  Brown 
V.  Brown.  62  Tex.  Civ.  A,  308.  132 
SW  887;  Dallas  Brewery  v.  Holmes, 
51  Tex.  Civ.  A.  614,  112  SW  122; 
Hartford  F.  Ins.  Co.  v.  Houston,  (Civ. 
A.)      110     SW     973      [rev     on     other 

Sounds  102  Tex.  31?,  118  BW  361; 
outs  v.  Scharbauer,  46  Tex.  Civ.  A. 
605.  103  SW  679:  Medearls  v.  Qran- 
berry,  38  Tex.  (ilv.  A.  187;  84  SW 
1070,  86  SW  790;  Chlmene  v.  Pen- 
nington, 34  Tex.  Civ.  A.  424,  79  SW 
63;  Olcott  V.  International,  etc.,  R. 
Co..  (Civ.  AJ  28  SW  728;  Selffer  v. 
McLean.  7  Tex.  Civ.  A.  168,  26  SW 
316.  See  Rayner  Cattle  Co.  v.  Bed- 
ford. 91  Tex.  642,  44  SW  410,  46  SW 
554    (recoKnising  rule). 

Utah. — Overholt  v.  Burbridge,  28 
Utah  408,  79  P  561;  Haddock  v.  Salt 
Lake  City,  23  Utah  521.  65  P  491. 

Vt. — Jenness  v.  Simpson.  84  Vt. 
127,  78  A  886;  McE>wen  v.  Shannon, 
64  Vt.  583,  26  A  661;  Ring  v.  Wind- 
sor County  Mut.  F.  Ins.  Co.,  61  Vt. 
663:  Buck  v.  Albee,  26  Vt.  184,  62 
AtnD  564:  Spalding  v.  I>reston,  21 
Vt.  9.  60  AmO  68;  Foote  v.  Bmerson, 
10  Vt  338,  33  AmD  206;  Dixon  v. 
Olmstead,  »  Vt.  310.  31  AmD  629; 
Barnard  v.  Crane,  1  Tyler  457. 

Va.— Levy  v.  Davis,  116  Va.  814, 
80  SB  791;  Roller  v.  Murray,  1J2  Va. 
780,  72  SB  665,  38  LRANS  1202,  Ann 
Ca8l913B  1088;  Southern  Mut.  Aid 
ASBOC.  V.  Blount,  112  Va.  214,  70  SE 
487,  491  [clt  C^rcl;  Williams  v.  Ken- 
drick.  106  Va.  791,  54  SB  866;  Harris 
V.  Harris,  23  Gratt.  (64  Va.)  737; 
Kemper  v.  Kemper,  3  Rand.  (24  Va.) 
8:  Wilson  v.  Spencer,  1  Rand.  (22 
VaJ    76,  10  AmD  491. 

wash. — Stratford  v.  Seattle  Brew- 
ing, etc.,  Co.,  94  Wash.  125,  162  P 
31,  LRAISI^C  931;  Delbridge  v. 
Beach.  66  Wash.  416,  119  P  866;  John- 
son V.  Douglas,  32  Wash.  293,  73  F 
374;  Connoly  v.  Cunningham,  2  Wash. 
T.    242,    261.   5  P  478.  477. 

'W.  Va — Pocahontas  Coke  Co.  v. 
Powhatan  Coal,  etc.,  Co.,  60  W.  Va. 
608,  66  SB  264,  116  AmSR  901,  10 
LRANS  268,  9  AnnCas  667;  Horn  v. 
Star  Foundry  Co.,  23  W.  Va.  622; 
Washingrton  v.  Burnett,  4  W.  Va.  84; 
Cai>ehart  v.  Rankin,  8  W.  Va.  671, 
100  AmD  779. 

Wis. — Slcklesteel  v.  Bdmonda,  168 
Wis.  122,  147  NW  1024;  Pulp  Wood 
Co.  v.  Green  Bay  Paper,  etc.,  Co.,  167 
Wia.  604,  147  NW  1058:  Lowe  T. 
Crocker,  154  Wis.  497,  148  NW  176; 
Sauerhering  v.  Rueplng,  137  Wis. 
407,  418.  119  NW  184  [oit  Cycl; 
Anderson  v.  Anderson,  122  Wis.  480, 
100  NW  829;  Cohn  v.  Heimbauch,  86 
Wis.  176.  66  NW  638;  De  Wit  V. 
Lander,  72  Wis.  120.  39  NW  349; 
Wells  V.  McGeoch,  71  Wis.  196,  35  NW 
769-  Clarke  v.  Lincoln  Lumber  Co., 
59  Wis.  866.  18  NW  492;  Troewert  v. 
Decker,  61  Wis.  46,  8  NW  28.  37  AmR 
808;  Knox  v.  ClllTora,  38  Wis.  661,  20 
AmR  28;  Wight  v.  Rlndskopf,  43 
Wis.  344;  Melcholr  v.  McCarty,  31 
Wis.  252,  11  AmR  606;  Miller  v.  Law- 
son.  19  Wis.  463;  Hill  v.  Sherwood,  3 
Wis.  343;  Swartzer  v.  Qlllett,  2  Finn. 
288:  Moore  v.  Kendall,  2  Finn.  99,  62 
Amb  146. 

Eng. — Scott  V.  Brown,  [1892]  2 
Q.  B.  724;  Begble  v.  Phosphate  Sew- 
age Co.,  Ltd.,  L.  R.  10  Q.  B.  491; 
Barclay  v.  Pearson,  [1893]  2  Ch.  154; 
Holman  v.  Johnson,  Cowp.  341,  98 
Reprint  1120;  Howson  v.  Hancock,  8 
T.  R.  675,  101  Reprint  1566. 

B.  C. — Clark  v.  Swan,  19  B.  C.  682, 
16  DomLR  382,  27  WestLR  694.  6 
WestWkly  819;  Wanderers'  Hockey 
Club  V.  Johnson,  14  DomLR  42,  26 
WestLR  434,  49  CanLT  714. 

Man. — ^Hooper  v.  Coombs,  6  Man. 
66. 

N.  B. — Gallagher  v.  -McQueen,  36 
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delicto.^  And  goods  d^vered  or  lands  conveyed 
under  an  illegal  agreement  are  subject  to  the  same 
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Va. — Levy  v.  Davis,  116  Va.  814. 
80  SE  791;  Harris  v.  Harris,  23 
Gratt.    (64   Va.)    737. 

W.  Va. — Thomas  v.  Anderson,  76 
W.  Va.  496,  86  SE  667. 

Wis. — ^Kilboum  V.  Southern  Wis- 
consin Power  Co.,  149  Wis.  168,  136 
NW  499. 

Eng. — ^Lightfoot  V.  Tenant,  1  B.  & 
P.  561,  12S  Reprint  1069;  Iloiinan 
V.  Johnson,  Cowp.  341,  98  Reprint 
1120;  Collins  v.  Blantern,  2  WiU.  C. 
P.  341,   95  Reprint  847. 

[a]  Sislioaaat  Osfease. — The  de- 
fense that  a  contract  violates  a  pe- 
nal statute,  but  showing  that  de- 
fendant participated  in  the  violation, 
is  a  dishonest  defense,  but  is  allowed 
because  of  public  considerations  to 
better  secure  the  public  against  dis- 
honest transactions.  Sandusky 
Third  Nat.  Exch.  Bank  v.  Smith,  17 
N.  M.   166,   126  P  632. 

[b]  VBooasetoajO)!*  adTmatam. — 
A  defendant  Is  not  precluded  from 
invoking  the  illegality  of  a  contract 
because  he  is  equally  guilty,  and 
will  Tibtain  an  unconscionable  ad- 
vantage, for  the  courts  must  re- 
fuse to  enfofte  them,  without  re- 
gard to  the  effect  on  the  parties. 
Burck  V.  Abbott.  28  Tex.  Civ.  A. 
216,   54  SW   314. 

[c]  In  the  Oanal  Sons  a  party 
executing  a  contract  based  on  illegal 
consideration  cannot,  under  Giv.  Code 
art  1742,  declare  its  nullity.  An- 
drade  v.  Seymour,  1  Canal  Zone  13. 
_  94.  U.  S. — Harriman  v.  Northern 
Securities  Co.,  197  U.  S.  244,  26  SCt 
493,  49  L.  ed.  739;  Pullman's  Palace- 
Car  Co.  V.  Central  Transp.  Co..  171 
U.  S.  138,  18  SCt  808,-43  L.  ed.  108; 
White  V.  Barber,  123  U.  S.  892.  8 
SCt  221,  31  L.  ed.  243;  Equitable 
L.  Assur.  Soc  V.  Wothorill,  127  Fed. 
947,    62   CCA   679. 

Ala. — Ellis  V.  Batson,  177  Ala. 
313,  68  S  193:  Marslcano  v.  Binninir- 
ham,   166  Ala.   406.   61   8  608. 

Ark. — Security  Mut.  L.  Ins.  Co.  v. 
Little,  119  Ark.  498.  178  SW  418, 
419,  LRA1917A  476  [quot  Cyc):  Ed- 
war4s  V.  Randle,  63  Ark.  818,  38  SW 
343,   68  AmSR  108.   36  LRA  174. 

Cal. — ^Martin  v.  Wade,   37  Cal.   168. 

Colo. — ^Branham  v.  Stalllngs,  21 
Colo.  211.  40  P  396,  52  AmSR  213; 
Sedgwick  County  School  Dlst.  No. 
46  V.  Johnson,  26  Colo.  A.  43S.  438. 
143  P  264  felt  Cycl. 

Qa. — Puckett  v.  Roquemore,  66  Ga. 
235. 

IIL — Neustadt  v.  Hall,  68  HI.  172; 
LIness  v.  Hesing,  44  111.  113.  92  AmD 
163;  Mussing  v.  Chicago  Corn  E^xch. 
Nat.  Bank,  173  111.  A.  63;  Boddie  v. 
Brewer,  etc..  Brewing  Co.,  107  UL  A. 
367    raft  204   111.   362,    68   NB  S941. 

Ind. — ^Hutchtns  v.  Weldin,  114  Ind. 
80,   16   NE  804. 

I6wa. — ^Koepke  v.  Peper,  165  Iowa 
687.   136  NW  902,   41    LRANS  773. 

Kan. — Hallam  v.  Huffman,  E  Kan. 
A.   803,   48   P   602. 

Ky. — ^Fears  v.  United  Loan,  etc. 
Bank,  172  Ky.  266,  189  SW  226; 
Scott  V.  O'Hara,  150  Ky.  20«,  150 
SW  63;  Krell-French  Piano  C5o.  v. 
Dengler,  145  Ky.  202,  140  SW  168: 
Patterson  v.  Hamilton,  42  SW  8S.  19 
KyL  825;  Herbst  V.  Gsrtner,  12  KyL 
92. 

La. — Copley  v.   Berry,   12  Rob.   79. 

Me.— Hilton  v.  Hilton,  103  Me.  92. 
68  A  596;  Walte  v.  Merrill,  4  Me.  102. 
16  AmD   238. 

Md. — Maryland    Trust    Co.   v.    Na/- 


For  tetsr  omms,  developments  and  oluuv**  in  the  law  see  ouipulatlv*  Annotations,  same  title,  page  and  note  number. 
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rule." 

When  irablie  a  party.  The  ordinaiy  rule  govern- 
ing individaals,  that  'when  a  eootraet  against  public 
poliey  is  executed  the  law  will  leave  the  parties 
where  it  finds  them,  does  not  apply  where  the  public 
is  one  of  the  parties.** 

[$  441]  2.  Ezceptiona  to  the  General  &q1»— 
a.  Where  Public  Policy  &equixee  Intervention  of 
Court.  Although  the  parties  are  in  pari  delicto, 
yet  the  court  may  interfere  and  grant  relief  at  the 


suit  of  one  them,  where  public  policy  requires  its 
intervention,  even  though  the  result  may  be  that  a 
benefit  will  be  derived  by  a  plaintiff  who  is  in  equal 
guilt  with  defendant.  But  here  the  g^uilt  of  the 
parties  is  not  considered  as  equal  to  the  higher  right 
of  the  public,  and  the  guilty  party  to  whom  the 
relief  is  granted  is  simply  the  instrument  by  which 
the  public  is  served.^'  But  "courts  are  and  should 
be  cautious  in  affording  relief  to  a  fraudulent  debtor 
or  other  violator  of  the  law  under  this  exception,' 


tional  Hechantca'  Bank,  102  Md.  COS, 
»  A  70:  Gotwalt  v.  Neal,  26  Md. 
4S4. 

Uasa. — West  Springfield,  etc^  R. 
Co.  T.  Dodurtha,  181  Mass.  683,  S4 
NE  414;  Atwood  v.  Flak,  100  Mass. 
363.  100  AmD  124;  Wyman  v.  Flake, 
3  Allen  238,  80  AmD  66;  Worcester 
T.  Eaton.  11  Mass.  868;  Greenwood  v. 
Curtis,  6  Mass.  368,  4  AmD  146. 

Mich. — Walhler  v.  Weber.  142 
Mich.  322,  106  NW  778;  Bryant  v. 
WUcox.    137   Mich.    66»,   100  NW   918. 

Mo. — Sedalia  Bd.  of  Trade  v. 
Brady,  78  Mo.  A.  686.  See  Murray 
T.  Wakefield,  9  Mo.  A   691  mem. 

Nebr. — Davis  v.  Hlnman,  78  Nebr. 
860,  103  NW  668,  11  AnnCas  376; 
JchnsOQ  v.  Owen,  72  Nebr.  477,  100 
NW  94B. 

N.  H.— Edgerly  v.  Hale,  71  N.  H. 
138.  51  A  679;  Boutelle  v.  Melendy, 
19  N.  U.   196.  49  AmD  162. 

N.  J. — Hope  V.  Linden  Park  Blood 
Horse  Assoc.  68  N.  J.  L.  (87.  34  A 
1070,  65  AmSR  614:  Brlndley  v.  L<aw- 
ton,  63  N.  J.  Bq.  ^69,  31  A  394;  KlU- 
cott  ▼.  Charaberlln,  38  N.  J.  Eq.  604, 
48  AmR  327. 

N.  Y.— Duval  v.  Wellman,  124  N. 
Y.  166.  26  NB  343;  Stapled  v.  Uould, 

7  N.  Y.  Super.  411  [aff  9  N.  Y.  6201; 
Wheaton  v.  Hlbbard,  20  Johns.  290, 
11  AmD  284;  Mount  v.  Wolte,  7 
Johns.   434. 

N.  C. — E;dwards  v.  OoldslK)ro,  141 
N.  C.   60,    63    SE   662,    4    LRAN.S    689, 

8  AnnCas  479;  Webb  v.  Fulcblre,  26 
M.  C.  48S,  40  AmD  419. 

Oh.— Kahn  v.  Walton,  46  Oh.  St. 
196,  20  NE  203;  Booker  v.  De  Palos. 
28  Oh.  St  261;  Hoss  v.  Layton,  3 
Oh.  St.  362:  Spalding  v.  Muskingum 
Bank.  12  Ofu  544. 

Or. — Jackson  v.  Baker,  48  Or.  166, 
85  F  612. 

Pa. — ^Weed  Co.  v.  Cuming,  23  Pa. 
Co.  27:  Stewart  v.  Pamell,  29  Wkly 
KC  637:  Luts  V.  Weldner,  1  Woodw. 
428. 

S.  C. — ^Touro  y.  Cassln.  10  S.  C.  Ii. 
173,  9  AmD   680. 

Tex. — ^Davls  v.  Slttig,  65  Tex.  497: 
Seellgson  v.  Lewis,  66  Tex.  216.  57 
AmD  693  foverr  Boggess  v.  Lilly, 
18  Tex.  200]. 

Vt. — McEwen  V.  Shannon,  64  Vt. 
583.  26  A  661;  Pierce  V.  Kibbee,  61 
Vt.  659;  Foote  v.  Emerson,  10  Vt. 
338.  33  AmD  206;  Dixon  v.  Olmstead. 

9  Vt.  310.  31  AmD  629;  Barnard  v. 
Crane,  1  Tyler  467. 

Va. — Johnson  v.  Jennings,  10 
Gratt   (51  Va.)    1,'  60  AmD  323. 

Wash. — Southern  Pac.  Co.  v.  Frye, 
82  Wash.    9.   143   P   168. 

W.  Va.— SHfer  v.  Howell,  9  W.  Va. 
391. 

Eng. — Hughes  V.  Liverpool  Vic- 
toria Legal  Friendly  Soc,  31  T.  L.  R. 
63t;  ApUiorp  v.  Neville,  23  T.  L.  R. 
675;  Collins  V.  Blantern,  2  Wlls.  C. 
P.  341,  95  Reprint  847. 

Can. — Chipman  v.  Whitman,  11 
EastLR  313. 

N.  B.— Wilkins  V.  Wallace,  38  N. 
B.  80. 

N.  S. — Hobrecker  v.  Sanders.  44  N. 
S.  14. 

Ont — ^Wood  V.  Adams,  10  Ont  L. 
631.  6  OntWR   407. 

|a|  Applleattoaa  of  role. — (1) 
Money  pafd  on  an  Illegal  contract  of 
sale  cannot  be  recovered  back  on  the 
refusal  of  the  seller  to  perform. 
Edwards  v.  Handle,  68  Ark.  318,  38 
SW  343,  58  AmSR  108,  36  LRA  174. 
(2)  A  court  will  not  withdraw  a  pay- 
ment voluntarily  made  In  fulfillment 
of  an  Illegal  contract.  In  order  that 
the  money  may  be  M>plled  in  pay- 
[13  C.  J.— 32] 


ment  of  a  Just  debt  Feldmaa  v. 
Gamble,    26  N.   J.   Bq.    494. 

[b]  Under  the  Qnebeo  oode  mon- 
eys advanced  or  paid,  not  being  the 
profits  of  the  Illegal  or  even  im- 
moral or  criminal  adventure,  or  con- 
tract, may  be  recovered  back  by  the 
advancing  party  whether  or  not  he 
is  a  principal  to  the  same.  Con- 
sumers' Cordage  Co.  v.  Connolly,  31 
Can.  S.  C.  244;  Belxile  v.  Godbout, 
40  Que.  Super.  469. 

as.  U.  S. — Armstrong  v.  Toler,  11 
Wheat   268,  6  L.  ed.   468. 

Ala. — Hill  v.  Freenuui,  73  Ala.  200, 
49  AmR  48. 

Ark. — Security  MuU  L.  Ins.  Co.  v. 
Little,  119  Ark.  498,  178  SW  418.  419, 
LRA1917A  476  [quot  Cyc];  Kerr  v. 
Blrnle,  26  Ark.  226. 

Cal. — Ripperdan  v.  Weldy,  149  Cal. 
•67,   87   P  876. 

Ga. — ^BUla  V.  Hammond,  67  Oa. 
179. 

IlL — St  Lrf>uis,  etc.,  R.  Co.  v. 
Mathers,  71  111.  692,  23  AmR  122,  104 
111.   257. 

Ind. — Swain  v.  Buasell,  10  Ind. 
438. 

Kan. — Tucker  v.  Allen,  19  Kan. 
812;  Setter  v.  Alvey,   16  Kan.   167. 

Ky. — Fears  v.  United  Loan,  etc.. 
Bank,  172  Ky.  265.  189  SW  226; 
Markabury  v.  Taylor,  10  Bush  619; 
Ford   V.   Lewis,   10   B.  Mon.   127. 

La. — Terrel  v.  Cropper,  9  Mart 
360,   18  AmD  309. 

lid. — Gotwalt  V.   Neal.   26  Md.   484. 

Mass. — Myers  v.  Meinrath.  101 
Mass.  366.  3  AmR  868;  Worcester 
V.  Eaton.  11  Mass.  368. 

Nebr. — Brower  v.  Faas,  60  Nebr. 
690,   83    NW    832. 

N.  H. — ^Albertson  v.  Shenton,  98  A 
616:  White  v.   Hunter,  23  N.  H.   128. 

N.  J. — Jourdan  v.  Burstow,  78  N. 
J.  Eq.  687,  81  A  1133  [afT  76  N.  J. 
Eq.    56,    74   A  124,    139   AmSR   741]. 

N,  Y. — Moseley  v.  Moseley,  16  N. 
Y.  384;  Osborne  v.  Moss,  7  Johns. 
161,   6  AmD   262. 

N.  C. — Jackson  -  v.  Marshall,  6  N. 
C.  823,  3  AmD  695. 

Oh.— Thomas  v.  Cronlse,  16  Oh.  64. 

Pa. — AUebach  v.  Hunslcker,  132 
Pa.  349,  19  A  139;  Gisaf  v.  Neval,  81 
Pa.  364:  Reichart  v.  Castator,  5 
Binn.  109,  6  AmD  402. 

Tenn. — Bivins  v.  Jamlgan,  3  Baxt 
282;  Shaw  v.  CarUlc.  9  Helsk.  594; 
Montgomery  v.  Kerr,  C  Coldw.  199, 
98  AmD  460;  Stipe  v.  Stipe,  2  Head 
169. 

Tex.—Donley  v.  Tindall.  82  Tex. 
43,    5   AmR   234;   Huff  v.   McMichael, 

60  Tex.    Civ.  A.   379,   127   SW   674. 
Vt. — Peaslee  v.  Barney.  1  D.  Chipm. 

331,   6  AmD  743. 

[a]  AppUcatloii  of  rBl»<  Civ.  Code 
I  1608,  providing  that,  where  any 
part  of  a  single  consideration  for 
one  or  more  objects,  or  of  sev- 
eral considerations  for  a  single  ob- 
ject is  unlawful  the  entire  contract 
Is  void,  cannot  be  construed  so  as 
to  permit  a  grantor  of  property  who 
has  received  and  retained  the  con- 
sideration for  his  conveyance  to  re- 
cover the  property  conveyed,  on  the 
sole  ground  that  the  consideration 
was  unlawful  In  part  Ripperdan  v. 
Weldy.  149  Cal.   667.  87  P  276. 

a&     Page  V.  aaggett  71  N.  H.  86. 

61  A  686  (holding  that  an  agreement 
between  a  town  and  the  town  col- 
lector, who  has  guaranteed .  the  town 
against  loss  on  account  of  unpaid 
taxes,  made  at  a  settlement  between 
them,  that  the  tax  warrants  shall 
continue  in  force  after  he  shall  have 
paid  the  town  In  full,  and  until  the 


taxes  are  collected  of  the  taxpayers, 
being  a  mere  agreement  that  the 
collector  shall  have  the  benefit  of 
the  warrant  for  the  purpose  of  en- 
forcing reimbursement,  and  being 
unauthorized  and  void,  payments 
made  in  pursuance  thereof  by  the 
collector  are  Inoperative  and  of  no 
effect;  and  a  property  owner  who 
has  not  paid  his  taxes  continues 
subject  to  arrest  by  the  collector  be- 
cause of  his  delinquencies). 

ar.  U.  S. — Western  Union  Tel.  Co. 
V.  Burlington,  etc.,  R.  Co.,  11  Fed.  1, 
1  McCrary  130. 

Ark. — Cox  V.  Donnelly,  84  Ark.  762. 

Ga.— White  V.  Crew,  16  Ga.  416. 

Hawaii. — Goo  Yee  v.  Rosenberg,  21 
Hawaii  613;  Terr.  v.  Brown,  19 
Hawaii  41. 

Ind. — Gilchrist  v.  Hatch,  183  Ind. 
371.  876.  106  NB  694  [quot  Cycl. 

Ky.— Eversolo  v.  Holliday,  131  Kjr. 
202,   114  SW   1196. 

Md. — Lester  v.  Howard  Bank,  S> 
Md.   668,  3  AmR  21L 

Miss. — Rideout  v.  Mars,  99  Miss. 
199.  64  S  801,  36  LRANS  485,  Ann 
Casl913D  770;  O'Conner  v.  WaJrd,  60 
Miss.    1026. 

Mo.— Hobbs  V.  Boatright  196  Mo. 
693,  715,  93  SW  934,  113  AmSR  709, 
5   LRANS   906   [quot  Cyc]. 

N.  J. — Wooden  v.  Shotwell,  24  N. 
J.  L.   789. 

N.  U. — Sandusky  Third  Nat  Bxch. 
Bank  v.  Smith,  17  N.  M.  166,  125  P 
632. 

N.  T. — ^Duval  V.  Wellm'a^,  124  N. 
Y.  156,  26  NE  343;  Pratt  v.  Short 
79  N.  Y,  437,  85  AmR  631;  Tracy  v. 
Talmage,  14  N.  Y.  162,  67  AmD  132: 
U.  S.  Title  Guaranty  Co.  v.  Brown, 
166  App.  Div.  688,  690,  152  NYS  470 
[aff  217  N.  Y.  628  mem.  111  NB  828 
mem,   and  cit  Cyc]. 

N.  C. — Herring  v.  Cumberland 
Lumber  Co.,  159  N.  C.  882,  74  SB 
1011,   42  LRANS    64. 

Oh. — Goshen  Tp.  v.  Springfield, 
etc,  R.  Co.,  12  Oh.  St  624,  80  AmD 
386. 

Okl. — ^Falkenburg  v.  Allen,  18  Okl. 
210,  217,  90  P  41«,  10  LRANS  494 
[quot  Cvc]. 

Pa. — Hendrickson  v.  Evans,  25  Pa. 
441. 

R.  I. — James  v.  Steere,  16  R.  I. 
367,  16  A  143,  2  LRA  164. 

Tenn. — Rhea  v.  White,  7  Lea  628; 
lohnson  v.  Cooper,  2  Yerg.  523,  24 
AmD  602. 

Va.— Cardwell  v.  Kelly,  95  Va.  670, 
28  SB  953,  40  LRA  240;  Austin  v. 
Winston,  1  Hen.  &  M.  (li  Va.)  S3,  3 
AmD  583. 

Wis. — Clemens  v.  Clemens,  28  Wis. 
637,   9  AmR  520. 

Eng.— McNeill  v.  Cahill,  2  Bligh 
228.  4  Reprint  311;  Morris  v.  Mac- 
Cullock,  2  Eden  190,  28  Reprint  870; 
Law  V.  Law.  3  P.  Wms.  391,  24  Re- 
print 1114;  Osborne  v.  Williams.  18 
Ves.  Jr.  379,  34  Reprint  860;  Dash- 
wood  V.  Peyton,  18.  Ves.  Jr.  27,  34 
Reprint  227;  Jackman  v.  Mitchell,  13 
Vas.  Jr.  681,  S3  Reprint  412,  12  ERC 
321;  St.  John  v.  St  John,  11  Ves.  Jr. 
626,  32  Reprint  1192;  Hatch  v. 
Hatch,  9  Ves.  Jr.  292,  32  Reprint  616. 

Can. — Lapointe  v.  Messier,  49  Can. 
S.  C.  271. 

[a]  ZUnstnitloiia^.— (1)  A  grantor, 
who  has  executed  a  deed  pursuant 
to  a  lottery  transaction  may,  in 
ejectment  brought  by  him,  set  up  the 
illegality  of '  the  conveyance,  not- 
withstanding he  is  in  pari  delicto, 
as  the  statute  for  the  suppression 
of  lotteries,  which  declares  such  a 
conveyance    void,    can    only    be  .  en- 
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and  should  aet  only  where  it  is  evident  that  some 
greater  public  good  can  be  subserved  by  action  than 
by  inaction.""^ 

[$  442]  b.  Where  Parties  Are  Not  Li  Pari 
Delicto.  Where  the  parties  to  a  contract  against 
public  policy  or  otherwise  illegal  are  not  in  pari 
delicto,  or  equally  griiiltyr  which  they  may  not  be, 
and  where  public  policy  is  considered  as  advanced 


by  allowing  either,  or  at  least  the  more  ezensable  of 
the  two^  to  sue  for  relief  against  the  transaction, 
relief  is  given  to  him."  The  eases  of  this  eharaeter 
are  generally  where  the  party  asking  to  be  relieved 
from  the  effect  of  an  illegal  agreement  was  indnced 
to  enter  into  the  same  by  means  of  fraud.  Here  he 
ie>  not  regarded  as  being  in  pari  delicto  with  the 
other  party,  and  the  court  may  relieve  him.*"    The 


forced  by  permittingr  the  grantor  to 
claim  the  invalidity  of  the  tranafer 
and  to  obtain  an  annulment  of  the 
conveyance.  Wooden  v.  Shotwell,  24 
N.  J.  L.  789.  (2)  Since  public  policy 
demanded  that  contracts  founded  on 
Confederate  treasury  notes  should  be 
discouratred  and  declared  void,  par- 
ties to  such  agreements  would  be  re- 
lieved therefrom,  although  they  were 
in  pari  delicto.  Hale  v.  Sharp.  4 
Coldw.  (Tenn.)  27B.  (8)  That  a 
sherlfr  and  his  deputy  secured  their 
official  positions  by  an  illejtal  agree- 
ment between  them  for  that  purpose 
would  not  prevent  the  sheriff  from 
maintaining  an  action  against  the 
deputy  for  an  accounting  of  ofRcial 
funds.  Eversole  v.  HolUday,  131  Ky. 
202,   114  8W  1196. 

as.  O'Conner  v.  Ward,  60  Miss. 
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CONTRACTS 


[13  C.  J.]     49» 


is  held  where  the  eomplaining  party  has  en- 
tered into  the  illegal  contract  through  the  duress  or 
undue  influence  of  the  other.'^  If  one  party  is  but 
an  instrument  in  the  hands  of  the  other,  then  they 
are  not  in  pari  delicto.  If  the  mind  of  one  of  the 
participants  in  the  transaction  exercises  an  undue 
influence  over  that  of  the  other,  whether  by  impo- 
sition or  threat  on  the  one  side  and  confidence  or 
weakness  on  the  other,  equity  will  grant  relief  to 
the  latter.  Even  if  the  party  had  sufficient  capacity 
to  contract,  yet  if,  through  trusting  confidence,  the 
other  has  led  him  into  the  illegal  act,  such  relief 
will  not  be  refused.*'  But  an  innocent  miarepr&- 
sentation  of  law  is  not  a  ground  on  which  to  base 
relief  under  this  rule."  Where  money  or  ]ppoperty 
is  exacted  by  ^  public  officer  by  color  of  his  ofSoe, 
the  parties  are  not  in  pari  delicto,  but  the  one  from 
whom  it  is  exacted  may  maintain  an  action  to  re- 
cover the  same.**    In  all  such  cases  the  action,  it 


M.    A  G.    660,   so  EngCh  SIO.   42   Rer 

Srint  710;  Atkinson  v.  Denby.  6  H. 
:  N.  77S,  1E8  Reprint  321;  Osborne 
V.  WtUlams,  18  V^s.  Jr.  S79,  i*  Re- 
print 360. 

[a]  xnnatMttmu^^d)  Where  a 
person  was  Induced  by  uie  fraud  of 
another  to  make  a  conveyance  of  prop- 
erty In  pursuance  of  an  agreement 
which  was  Illegal  on  the  ground  of 
champerty,  and  sought  to  get  the 
conveyance  set  aalde  In  chancery.  It 
was  held  that,  as  the  grantor  had 
been  Induced  to  enter  into  the  agree- 
ment by  the  fraud  of  the  grantee, 
he  was  entitled  to  relief.  Reynell 
V.  Sprye,  1  De  G.  M.  &  O.  660,  50 
BngCh  SIO.  42  Reprint  710.  (2) 
Where  a  debtor  offered  his  creditors 
a  composition  of  Ave  shillings  on  the 
pound,  and  one  of  the  creaitors  re- 
fused to  assent  unless  the  debtor 
would  pay  him  £50  additional  In 
fraud  of  the  other  creditors,  and  the 
debtor  paid  the  money  to  him  and 
he  assented  to  the  composition  agree- 
ment, it  was  held  that?  the  debtor 
could  recover  the  money  and  the 
parties  were  regarded  as  not  In  equal 
guilt,  because  the  one  had  the  power 
to,  dictate  and  the  other  no  alter- 
native but  to  submit.  Atkinson  v. 
Denby,  6  H.  &  N.  778,  158  Reprint 
321.  (3)  Where  a  husband  falsely 
represented  to  his  wife  that  she  was 
liable  for  certain  debts,  and  that  the 
creditors  would  take  her  property, 
and  Influenced  by  this,  and  intending 
to  defraud  such  creditors,  she  trans- 
ferred her  property  to  him,  it  was 
held  that  the  deed  would  be  set  aalde. 
Boyd  V.  De  la  Montagnie,  73  N.  Y. 
498.  29  AmR  197.  (4)  Plaintiff's 
cause  of  action  does  not  arise  out 
of  a  violation  of  the  law,  so  as  to 
make  it  against  publld  policy  to 
permit  recovery,  but  out  of  a  breach 
of  contract  by  defendant,  where  de- 
fendant, a  wholesaler,  sold  adul- 
terated vinegar  to  plaintiff,  with 
false  representation,  or  implied  war- 
ranty of  its  purity,  and  plaintiff,  re- 
tailing It  as  pure,  was  lined  under 
tha  pure  food  law.  Prledgood  y. 
Kline.  67  Misc.  428,  123  NTS  247. 
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Ins.  Co.,  8  Ch.  D.  469;  McClatehlo  v. 
Haslam,  17  Cox  C.  C.  402;  Smith  v. 
Bromley,    2   Dougl.    696   note,    99    Re- 

Srint  442:  Bavley  v.  Williams,  4 
iffard  688,  66  Reprint  862  [aff  L.  R. 
1  H.  L.  200,  6  ERC  4661:  Smith  V. 
Cuff.  6  M.  &  S.  160,  106  Reprint 
1203;  Horton  v.  Riley,  11  M.  4  W. 
492,  152  Reprint  899;  Osborne  v. 
Williams,  18  Ves.  Jr.  379.  34  Reprint 
360;  Clarldge  v.  Hoare,  14  Ves.  Jr. 
69,  33  Reprint  443. 

Can. — Shorey  v.  Jones,  16  Can.  S. 
C.   398. 

Que. — Gagnon  v.  Segutn,  49  Que. 
Super.    355. 

[a]  TOnrntaMcmM. — (1)  Where  a 
son  falsely  represented  to  hla  mother 
that  a  suit  was  about  to  be  brought 
against  her  for  slander  which  would 
result  in  her  losing  all  her  property, 
and  thereby  induced  her  to  convey 
all  her  property  to  him,  it  was  held 
that  the  conveyance  would  be  set 
aside  at  her  suit.  Harper  v.  Harper, 
86  Ky.  160,  3  SW  6,  8.  KyL  820,  7 
AmSR  683.  (2)  Where  a  woman 
seventy  years  of  age  and  illiterate 
was  Induced  by  her  aon-ln-law  and 
the  sureties  on  his  bond  to  execpte 
a  mortgage  to  the  sureties  to  in- 
demnify them  on  a  defalcation  by 
the  son-in-law,  by  holding  out  to  her 
the  anticipated  punishment  of  the 
latter,  without  allowing  her  a  chance 
to   consult  any   disinterested   friend. 


may  be  said,  is  not  based  on  the  sj^reement,  but  on 
the  promise  created  by  law  to  repay  mcmey  of  plain- 
tiff improperly  obtained.** 

Vicam  of  confidence  gams.  The  question  of 
whether  a  person  who  enters  into  an  arrangement 
with  others  to  swindle  third  persons  and  is  himself 
swindled  Is  entitled  to  relief  has  given  rise  to  some 
variance  in  decision.  It  would  seem  that  on  gen- 
eral principles  recovery  should  be  denied  on  the 
ground  that  the  parties  are  in  pari  delicto  and  there 
are  cases  so  holding,**  but  in  perhaps  the  greater 
number  of  cases  in  which  the  question  has  arisen  a 
recovery  has  been  permitted  on  the  gpround  that  the 
public  interest  will  thereby  be  advanced,*^  or  be- 
cause of  repentance  and  repudiation  of  the  trans- 
action before  it  was  fully  executed.** 

[i  443]  e.  Where  One  Party  Is  Protected  by  the 
Law.  The  complaining  party  is  especially  protected 
by  the  law  where  the  agreement  is  not  illegal  per  se 

it  was  held  that  the  mortgage  would 
be  set  aside.  Bell  v.  Campbell,  123 
Mo.  1.  25  SW  369,  45  AmSR  605. 
But  see  Haynes  v.  Rudd.  102  N.  Y. 
872.  377,  7  NE  287,  56  AmR  816 
(where  It  was  said:  "We  cannot 
agree  with  the  doctrine  that  if  the 
plaintiff  was  Influenced  by  the  duress 
of  the  defendant,  and  at  the  same 
time  both  parties  intended  the  com- 
pounding of  a  felony,  that  they  were 
not  In  pari  delicto.  It  Is  enough 
that  the  vice  of  compounding  a 
felony  was  a  part  of  the  contract, 
operating  upon  the  minds  of  both 
parties,  and  thus  placing  them  upon 
an  equality,  to  render  the  contraot 
nugatory  and  of  no  effect"). 

30.  See  cases  supra  notes  80,  31. 
Compare  Ougola  v.  Gehrkens,  164 
Cat.  596,  130  P  8,  43  LRANli  576 
(where  facts  were  held  not  to  au- 
thorise application  of  rule). 

St.  Harse  v.  Pearl  L.  Assur.  Co. 
[1904]  1  K.  B.  658,  8  BRC  832. 

.S4.  Cnrej  v.  Prentice,  1  Root 
(Conn.)  91;  Richardson  v.  Crandall, 
48  N.  Y.  348  [aff  47  Barb,  336,  and 
rev  30  HowPr  (N.  Y.)  134T. 

36.  Northwestern  MuL  Ins.  Co.  v. 
Elliott,  5  Fed.  225,  7  Bawy.  17;  White 
SUr  Lino  v.  Steamers  Star  Line,  141 
Mich.  604,  106  NW  135,  118  AmSR 
651  (holding  that,  where  an  account- 
ing is  mrmitted  or  a  recovery  is 
allowed  for  money  or  property  parted 
with  on  the  faith  of  an  unlawful 
executed  contract  relief  Is  granted, 
not  on  the  unlawful  contract,  but  on 
a  quantum  meruit,  disaffirming  the 
unlawful  contract,  and  imposing 
liability  for  the  value  of  beneflts 
actually  received). 

ao.  Abbe  V.  Marr,  14  C^I.  210; 
Schmitt  V.  Gibson,  12  Ca.\.  A.  407,  107 
P  571. 

37.  Stewart  v.  Wright,  147  Fed. 
321,  77  CCA  499  [certiorari  den  203 
U.  S.  690,  27  set  777,  61  L,  ed.  3301; 
Hobbs  V.  Boatrlght,  196  Mo.  693,  93 
SW  984,  lis  AmSR  709:  Depue  v. 
Swift  [1904]  Clothes  Washer  (S).,  144  ' 
Mo.  A.  656,  m  SW  230.  See  Auxer 
V.  Llewellyn,  142  111.  A.  265  (where 
recovery  was  permitted  based  on  the 
statute  permitting  recovery  of  money 
lost  at  gambling).    ■ 

[a]  ZUwrttafimt^-Recovery  has 
been  allowed  of  an  amount  bet  on  a' 
fraudulent  foot  race,  where  it  ap- 
peared- that  defendants  were  mem- 
bers of  a  party  of  conspirators  who 
had  been  engaged  In  a  series  of 
plots  of  a  nature  similar  to  the  oiie 
of  which  plaintiff  complained.  Hobbs 
v.  Boatright,  196  Mo.  693,  93  SW 
934,  113  AmSR  709,  5  LRANS  906. 

88,  Palkenberg  v.  Allen,  18  Okl. 
210,  90  P  415,  10  LRANS  494  (hold- 
ing that  one  who  deposits  his  money 
with  a  stakeholder,  under  an  ar- 
rangement with  the  promoters  of  a 
fake  foot  race  scheme,  and  In  the 
belief  that  it  la  to  be  bet  on  a  sure- 
thing  winner  and  to  fleece  those  who 
bet  on  the  other  runner,  but  who 
Is  himself  being  duped  by  the  pro- 
moters, may  recover  back  his  money 
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but  is  merely  prohibited,  and  the  prohibition  was 
intended  for  his  protection,  and  in  such  case,  not 
being  in  pari  delicto,  he  is  entitled  to  relief.™  The 
fact  that  the  penalty  is  imposed  on  one  of  the  pa]> 
ties  alone  shows  clearly  that  the  law  does  not  con- 
sider them  in  pari  delicto."  Thus  by  the  statute  of 
usury  taking  more  than  a  certain  interest  is  de- 
clared illegal;  but  as  these  statutes  were  made  to 
protect  needy  persons  from  the  oppression  of 
usurers,  the  person  injured  may  bring  an  action  for 
the  excess  of  interest."  So,  according  to  some  /deci- 
sions, money  paid  for  lottery  tickets,  where  the  sale 
of  such  tickets  is  prohibited  under  a  penalty,  is 

In  case  he  repents  and  demands  the 
return  of  the  money  before  -the 
stakeholder  parts  with  It). 

BSsot  o<  wltaiOzawsl  Aom,  Ulscal 
Vnipose  see  infra  I  444. 

39.  V.  a. — Parkershurg  v.  Brown, 
10»  U.  S.  487,  1  set  442,  27  L.  ed. 
238:   t^ashville  v.   Ray,   19   Wall.  468, 

22  L.  ed.  164;  Re  Burt,  4  F.  Gas.  No. 
2,209,    12    Blatchf.    262. 

Cal. — San  Diego  County  Sav.  Bank 
V.  Bums,  104  Cal.  473,  38  P  102; 
Baboock  ,v.   Goodrich,   47   Cal.  488. 

111. — Ferguson  v.  Sutphen,  8  111. 
847. 

Ind.— Baltimore,  etc.,  R.  Co.  v. 
Hagan,  183  Ind.  622,  109  NIS  1»4- 
Mtchener  v.  Watts,  176  Ind.  376,  96 
NB  127.  36  L.RANS  142;  Scotten  v. 
State.   61   Ind.   62;   Demlng   v.   State, 

23  Ind.  416:  City  School  Corp.  v. 
Hickman,    47     Ind.    A.    600,     94     NE 


hdd  recoverable  by  action,  for  the  law  is  designed 
to  punish  and  restrain  lottery  keepers,  and  to  pro- 
tect their  credulous  and  often  needy  patrons.*^  So 
where  a  statute  prohibits  attorneys  from  taking 
more  than  a  certain  sum  for  services  in  obtaining  a 
pension,  an  applicant  who  pays  more  may  recover 
the  amount  from  the  attorney."  The  principle  has 
also  been  applied  under  statutes  prohibiting  banks 
or  other  corporations  from  issuing  bills  or  other 
securities;**  statutes  prohibiting 'banks  from  taking 
a  deposit  payable  at  a  future  day  ;*°  statutes  prohib- 
iting contracts  or  other  dealings  between  a  corpora- 
tion and  its  directors  or  other  officers  ;**  statutes 
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Iowa. — Toovey  v.  Ayrhart,  136 
Iowa    694,    114    NW    181. 

Kan. — Atkin  v.  Wyandotte  Coal, 
etc.,  Co.,  73  Kan.  768,  84  P  1040; 
National  Surety  Co.  v.  Kansas  City 
Hydraulic  Press  Brick  Co.,  73  Kan. 
196,  207,  84  P  1034  [cit  CycJ;'  LAtham 
Mercantile,  etc.,  Co.  v.  Harrod,  71 
Kan.  566,  668.  81  P  214  [Quot  Cycl; 
Tootle  V.  Berkley,  67  Kan.  Ill,  46 
P  77;  Mason  v.  McLeod,  57  Kan.  106, 
46  P  16,  67  AmSR  327,  41  LRA 
648. 

Ky. — Simons  v.  Vaughn,  166  Ky. 
167,  181,  176  SW  996  [cit  Cycl; 
Gray  v.  Roberts,  2  A.  K.  Marsh. 
208,  12  AmD  388. 

Md. — Lester  v.  Howard  Bank.  33 
Md.  668,  3  AmR  211. 

Mass. — Atlas  Bank  v.  Nahant 
Bank,  3  Mete.  681;  Lowell  v.  Boston, 
etc.,  R.  Corp.,  23  Pick.  24,  34  AmD 
33;  White  v.  Franklin  Bank,  22  Pick. 
181;  Worcester  v.  Baton,  11  Mass. 
368. 

Mich. — Cashln  v.  Pllter,  168  Mich. 
38<.   134   I^W   482,   AnnCasl918C   697. 

Nebr. — Bateman  v.  Robinson,  12 
Nebr.    608,    11    NW   736. 

N.  H.— Edgerly  v.  Hale.  71  N.  H. 
138,    61    A    679. 

Oh. — Goshen  Tp.  v.  Springfield, 
etc.,  R.  Co.,  12  Oh.  St.  624,  80  AmD 
386. 

Pa. — Weed  v.  Cuming,  23  Pa.  Co.  27. 

S.  D. — Norbeck,  etc.,  Co.  v.  State, 
32  S.  D.  189.  142  NW  847,  AnnCas 
1916A   229. 

Tenn. — Ohio  L.  Ins.,  etc,  .Co.  v. 
Merchants'  Ins.,  etc.,  Co.,  11  Humphr. 
1,   63  AmD   742. 

Eng. — Browning  v.  Morris,  Cowp. 
790,  98  Reprint  1364;  Smith  v.  Brom- 
ley, 2  Dougl.  696  note,  99  Reprint 
442;  Williams  V.  Hedley.  8  East  378, 
103  Reprint  388;  Vandyck  v.  Hewitt, 
1  East  96,  102  Reprint  39,  14  ERG 
638;  Howson  v.  Hancock,  8  T.  R. 
675,  101  Reprint  1565;  Jaques  v. 
GoUghtly,  1  W.  Bl.  1073,  96  Reprint 
632. 

Can. — ^Lapolnte  v.  Messier,  49  Can. 
S.  C.  271. 

Alta. — ^Abbott  V.  Rldgeway  Park,  8 
Alta.  L.  314;  Vellleux  v.  Boulevard 
Heights,  8  Alta.  L.  16. 

Sask. — Ramage  v.  Deyoe,  14  Dom 
LR   243,    23   WestLR   306. 

"Where  contracts  or  transactions 
are  prohibited  by  positive  statutes, 
for  the  sake  of  protecting  one  set 
of    men     from    another    ,     .     .     the 


one,  from  their  situation  and  condi- 
tion, being  liable  to  be  oppressed  or 
imposed  upon  by  the  other;  there, 
the  parties  are  not  in  pari  delicto, 
and  in  furtherance  of  these  statutes, 
the  person  injured,  after  the  trans- 
action is  finished  and  completed,  may. 
bring  his  action."  Browning  v. 
Morris,  Cowp.  790,  792,  98  Reprint 
1364   (per  Lord  Mansfield). 

40.  Hawaii. — Goo  Yee  v.  Rosen- 
berg, 21  Hawaii  513. 

Ida. — McDufFee  v.  Hayden  Coeur 
D'Alene  Irr.  Co..  26  Ida.  370,  377, 
188  P  603   tclt  Cyc].  , 

Kan. — Latham  Mercantile,  etc.,  Co. 
▼.  Harrod,  71  Kan.  666,  668,  81  P 
214  [quot  Cyc];  Stansflcld  v.  Kunz, 
62  Kan.  797,  64  P  614:  Mason  v.  Mc- 
Leod,  67  Kan.  106,  45  P  76,  67  AmSR 
327,    41   LRA   648. 

Ky. — Gray  v.  Roberts,  2  A.  K. 
Marsh.  208,  12  AmD  383. 

Mass. — Bowditch  v.  New  England 
Mut.  L.  Ins.  Co.,  141  Mass.  292,  4 
NE  798,  66  AmR  474;  Holden  v. 
Upton,  134  Mass.  177;  Atlas  Bank 
V.  Nahant  Bank,  3  Mete.  581;  White 
v.  Franklin  Bank,  22  Pick.  181. 

Nebr.^ — Carkins  v,  Anderson,  21 
Nebr.  364,  32  NW  155;  Blanchard  v. 
Jamison,  14  Nebr.  244,  16  NW  212; 
Bateman  v.  Robinson,  12  Nebr.  508, 
11  NW  786;  Simmons  v.  Yurann,  11 
Nebr.    616,    9    NW    890. 

N.  H. — Edgerly  v.  Hale,  71  N.  H. 
138,  61  A  679:  Manchester,  etc.,  R. 
Co.  V.  Concord  R.  Co.,  68  N.  H.  100, 
20  A  383,  49  AmSR  682,  9  LRA  689; 
Ladd  V.  Barton.  64  N.  H.  613,  6  A 
483 

N.  T. — Buttalo  City  Bank  v.  Codd. 
26  N.  T.  163;  Curtis  v.  Leavltt.  15 
N.  T.  9;  Tracy  v.  Talmage,  14  N.  Y. 
162,  67  AmD  132;  Schermerhorn  v. 
Talman,  14  N.  Y.  93;  Mount  v.  Walte, 

7  Johns.  434. 

Eng. — Bonnard  v.  Dott,  [19061  1 
Ch.  740;  Victorian  Daylesford  Syn- 
dicate, Ltd.  V.  Dott,  [1905]  2  Ch. 
624;  Barclay  v.  Pearson,  [1893]  2  Ch. 
154-  Browning  v.  Morris,  Cowp.  790, 
98.  Reprint  1364;  Williams  v.  Hedley, 

8  East  378,  103  Reprint  388;  Jaques 
V.  GoUghtly,  W.  Bl.  1073,  96  Reprint 
632. 

[a]  BSact  of  Imposlnff  peaalty^— 
Where  a  statute  commands  certain 
parties  to  do,  or  prohibits  them 
from  doing,  certain  acts,  and  pre- 
scribes the  penalty  for  their  viola- 
tion of  its  commands,  courts  may 
not  inflict  other  penalties  for  its 
violation  on  other  persons  not  named 
in  the  law  by  the  avoidance  of  their 
contracts.  Hanover  Nat.  Bank  v. 
Burllngame  First  Nat.  Bank,  109  Fed. 
421,  426,  48  CCA  482  (where  the 
court  said:  "Where  a  statute  imposes 
a  penalty  on'  an  ofllcer  for  solemniz- 
ing a  marriage  under  certain  cir- 
cumstances, but  does  not  declare  the 
marriage  void,  it  is  valid,  but  the 
penalty  attaches  to  the  ofllcer  who 
performed  the  prohibited  ceremony; 
Mllford  V.  Worcester,  7  Mass.  48. 
Section  6136  of  the  Revised  Stat- 
utes Impliedly  forbids  a  national 
bq.nk  to  loan  money  on  real  estate 
security.  But  a  mortgage  on  real 
estate  given  to  a  bank  to  secure  a 
contemporaneous  loan  or  future  ad- 
vances is  valid  between  the  parties 
and  may  be  enforced.  Genesee  Bank 
v.   Whitney,    103   IT.    S.   99,   26   L.   ed. 


443;  St  Louis  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621,  26  U  ed. 
188.  Section  6201  e^wressly  prohibits 
a  loan  by  a  national  bank  upon  a 
pledge  of  its  own  shares.  But  such 
a  pledge  was  enforced  in  Xenia  First 
Nat.  Bank  v.  Stewart,  107  U.  S.  676. 
2  set  778,  27  L.  ed.  692.  Section  5200 
forbids  any  bank  to  loan  to  one 
person  or  nrra  an  amount  in  excess 
of  one  tenth  of  its  actually  paid 
capital  stock.  But  it  is  no  defense 
to  an  action  for  the  recovery  of 
money  loaned  by  a  bank  that  the 
amount  of  the  loan  exceeded  the 
limit  prescribed  by  this  section. 
Union  Gold  Mln.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank,  96  U.  S.  840.  24 
L.  ed.  648;  Pangbom  v.  Weatlake,  36 
Iowa  546;  O'Hare  v.  Titusvllle  Second 
Nat.  Bank.  77  Pa.  96.  Section  5203 
provides  that  no  natlohal  bank  shall 
'be  Indebted  or  In  any  way  liable 
to  an  amount  exceeding  the  amount 
of  its  capital  stock  .  .  .  paid  in 
.  .  .  except  on'  circulation,  de- 
posits, special  funds,  or  declared 
dividends.  But  it  is  no  defense  to 
an  action  for  a  debt  of  the  bank 
that  its  indebtedness  exceeded  the 
IlmltatI,on  fixed  by  this  provision  of 
the  banking  act.  Weber  v.  Spokane 
Nat.  Bank,  64  Fed.  208.  12  CCA  93"). 

41.  See  Usury  [39  Cyc  1030]. 

42.  See   Lotteries    [26    Cyc    16SS]. 
48.     Smart    v.    White,    78    Me.    832. 

40  AmR  356;  Ladd  v.  Barton.  64 
N.  H.  613,  6  A  483. 

44.  Thomas  v.  Richmond,  12  'Wall. 
(U.  S.)  349,  20  L.  ed.  463;  Oneida 
Bank  v.  Ontario  Bank,  21  N.  T.  490; 
Curtis  V.   Leavltt,    16  N.   Y.    9. 

XSBiuuice  gansrally  see  Banks  and 
Banking  I   238. 

46.  Atlas  Bank  v.  Nahant  Ba.nk,  3 
Mete.  (Mass.)  681;  White  v.  Frank- 
lin Bank,  22  Pick.  (Mass.)  181: 
Tracy  v.  Talmage,  14  N.  T.  182,  67 
AmD   132. 

48.  San  Diego  County  Sav.  Bank 
V.  Burns,  104  Cal.  473,  38  R  102; 
Bowditch  V.  New  England  Mut.  L. 
Ins.  Co.,  141  Mass.  292,  4  NBS  798, 
65   AmR   474. 

[a]  ZUnstratla&a,— (1)  An  Insur- 
ance company  has  been  permitted  to 
recover  a  loan  made  to  one  of  its 
ofTlcera,  although  a  statute  provided 
that  no  member  of  a  committee  or 
officer  of  a  domestic  Insurance  com- 
pany charged  with  the  duty  of  In- 
vesting its  funds  should  borrow  the 
same,  on  the  ground  that  the  statute 
was  Intended  to  protect  the  com- 
pany and  policyholders  from  the  dis- 
honesty or  self-interest  of  the  of- 
ficers. Bowditch  V.  New  Borland 
Mut.  Ins.  Co.,  141  Mass.  292.  4  NE 
798,  55  AmR  474.  (2)  '^here  the 
president  of  a  savincrs  bank  Induced 
the  bank  to  loan  money  and  to  take 
as  security  a  mortgage  on  land,  in 
order  that  a  mortgage  belonging  to 
him  might  be  paid,  it  was  held  that 
the  mortgagor  could  not,  in  defense 
to  an  action  by  the  bank  to  fore- 
close, claim  that  its  mortgase  was 
invalid  under  a  statute  prohibiting 
any  officer  of  a  savings  corpora- 
tion from  directly  or  indirectly  bor- 
rowing its  funds,  as  such  statute 
was  for  the  protection  of  tbe  bank 
and  its  depositors.  San  Diego  County 
Sav.  Bank  v.  Burns,  104  Cal.  473,  38 
P  102. 


For  latar  oasM,  davAloyiiMata  and  ohoages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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prohibiting;  or  regulating  the  loaning  of  poblie 
funds;*'  and  statutes  for  the  protection  of  labor- 
ers.*" And  where  a  statute  expressly  authorizes  one 
of  the  parties  to  an  illegal  agreement  to  sue,  the 
right  is  of  course  clear.**  Only  the  party  whom  the 
law  was  designed  to  protect  can  take  advantage 
of  it." 

[$  444]  -d.  Whean  Illegal  Puipose  Is  Hot  Oon- 
snmmated.  By  the  weight  of  authority,  where 
money  has  been  paid  in  consideration  of  an  execu- 
tory contract  or  purjxjse  which  is  ill^al,  the  party 


who  has  paid  it  may  repudiate  the  agreement  at  any 
time  before  it  is  executed,  and  reclaim  the  money, 
for  there  is  a  locus  poenitentiffi.  And  on  the  same 
principle  goods  that  have  been  delivered  under  an 
illegal  agreement  or  for  an  illegal  purpose  may  be 
reclaimed  and  recovered  back  so  long  as  the  agree- 
ment or  purpose  remains  unexecuted.*^  The  rule 
seems  to  be  that  it  is  only  where  there  has  been  no 
part  performance  that  the  action  will  lie.  It  is  not 
necessary  that  the  agreement  shall  have  been  com- 
pletely performed  to  bar  it.'*    But  there  are  rulings 


'  47.  Scotten  v.  State,  51  Ind.  tt; 
Demlng  ▼.  State,  23  Ind.  416  [overr 
State  V.   State  Bank,   6   Ind.    363]. 

[a]  ZUastxattoB.— Where  a  statute 
prohibited  the  loaning  of  public 
funds,  except  on  mortgage  on  un- 
encumbered lands,  one  who  borrowed 
such  funds  and  gave  a  mortgage  on 
encumbered  lands  was  liable  on  his 
contract.  Scotten  v.  State,  SI  Ind. 
62;  Deming  ▼.  State,  28  Ind.  416 
[overr  State  ▼.  State  Bank,  6  Ind. 
353]. 

48.  Babcock  v.  Goodrich.  47  Cal. 
488.  Contra  Short  t.  Bullion-Beck, 
etc.,  Mln.  Co.,  20  Utah  20,  57  P  720, 
45  LiRA.  603  (holding  that  a  servant 
may  claim  neither  an  express  nor 
an  implied  contract  to  pay  for  ser- 
vices rendered  under  a  contract  of 
employinent  which  Is  in  violation  of 
Ulws  fixing  a  penalty  for  ttolng  the 
act  on  which  recovery  is  sought, 
and  in  no  case  can  a  contract  be 
implied  when  the  parties  to  it  are 
la  pari  delicto,  and  where  plalntlfF, 
to  make  his  case,  must  resort  to 
the  illegal  transaction  in  proof  and 
pleadinic>. 

[a]  XUasttatloVd— Where  the  stat- 
ute required  contracts  for  labor 
made  by  the  state  or  a  municipal 
corporation  to  contain  a  stipulation 
that  eight  hours  should  l>e  a  day's 
worlc,  a  contract  made  with  a  county 
containing  no  such  provision  was 
binding  on  it,  because  the  law  was 
made  for  the  protection  of  the 
laborer.  Babcock  v.  Goodrich,  47 
Cal.  488. 

4».  ■  Mitchell  v.  Orr,  107  Tenn.  634, 
«4  SW  476:  Duluth  Music  Co.  v. 
Clancey,  139  Wis.  189,  120  NW  864, 
131    AmSR    1061. 

a*ooiTery  of  money  lost  at  gamine 
see  Gaming  [20  Cyc  943], 

SO.  Babcock  v,  Goodrich,  47  Cat. 
488:   Demlng  v.  State,  33  Ind.  416. 

si.  U.  S. — National  Bank,  etc.,  Co. 
V.  Carr,  188  U.  S.  426.  23  SCt  613,  47 
L.  ed.  881  [all  167  N.  T.  689  mem, 
60  NE  111*  memi;  National  Bank,  etc., 
Co.  V.  Petrie,  189  U.  S.  423,  23  SCt 
512,  47  L.  ed.  879;  Congress,  etc.. 
Spring  Co.  v.  Knowlton,  103  IT.  S. 
49.  26  L.  ed.  347  [aft  14  F.  Cas 
No.  7,903,  14  Blachf.-  864];  In  re 
Grand  Union  Co.,  219  Fed.  353,  135 
CCA.  237;  Cleveland,  etc.,  R.  Co-  v. 
Hlrsdi.  204  Fed.  849,  123  CCA  146; 
McCutcheon  v.  Men  .Capsule  Co., 
71  Fed.  787,  19  CCA  108,  31  LBA 
415;  Pullman's  Palace-Car  Co.  V. 
Central  Transp.  Co.,   66  Fed.  158. 

Ala. — Lewis  v.  Burton,  74  Ala.  317, 
49    AmR    816. 

Cal. — Delieonls  v.  Walsh,  149  Cal. 
176,  73  P  813;  Wassermann  v.  Sloss, 
117  Cal.  425,  49  F  666,  59  AmSR  209, 
38  LRA  176;  Johnston  v.  Russell,  37 
Cal.  670;  Schmitt  v.  Gibson,  12  Cal. 
A   407,   i07  P  671. 

Conn. — Greenberg  v.  Bvening  Post 
Assoc.,  99  A  1037;  Wheeler  v.  Spen- 
cer,   16    Conn.    28. 

Ga, — Clarke  v.  Brown,  77  Ga  606, 
4    AmSR    98. 

Iowa. — Shannon  v.  Baumer,  10 
Iowa    210. 

Kan. — ^Ware  v.  Spinney,  76  Kan. 
289,  298,  91  F  787.  IS  L.RANS  267, 
13  AnnCas  1181  [clt  Cyc]. 

Me. — Tyler  v.  Carlisle,  79  Me.  210, 
9  A  356.  1  AmSR  301;  McDonoush 
V.  Webster,  68  Me.  630;  House  v. 
McKenney.  46  Me.  94;  Stacy  v,  Foss, 
19  Me.  S36,  86  AmD  755. 
'  Mass. — Ftsher    v.     Hlldretb,     117 


Maaa.  668;  Love  v.  Harvey,  114  Mass. 
80. 

Mo. — Adams  Express  Co.  v.  Reno, 
48  Mo.  264;  Gowan  v.  Gowan,  80  Mo. 
472;  Skinner  v.  Henderson,  10  Mo. 
206;  Burgess  v.  Manchester  Inv.  Co., 
186  SW  1144;  Weaver  v.  Harlan,  48 
Mo.  A.   319. 

Nebr. — Muller  v.  Wm.  F.  Stoecker 
Cigar  Co..  89  Nebr.  488,  181  NW  923< 
34   LRANS    673. 

N.  H. — Souhegan  Nat  Bank  v. 
Wallace,   61   N.   H.    24. 

N.  T. — Morgan  v.  GrofC,  4  Barb. 
624;  Strait  v.  National  Harrow  Co., 
18    NYS    224 

Oh. — Hooker  v.  De  Palos,  28  Oh. 
St.    261. 

Okl.— Hilton  V.  Bailey,  46  Okl.  769, 
149  P  863. 

Or. — ^Bernard  v.  Taylor,  23  Or.  41'6, 
81  P  968.  37  AmSR  693,  18  LRA  869. 

Pa. — Peters  v.  Grim.  149  Pa.  163, 
24  A  192,  34  AmSR  699;  McAllister 
V.  Hoffman,  16  Serg.  Sc  R.  147,  16 
AmD  656. 

Tex. — Federal  L.  Ins.  Co.  v.  Hos- 
klns.  (Civ.  A.)  186  SW  607. 

Wis. — ^DouviUe  V.  Merrick,  25  Wis. 
688. 

Enjf. — Taylor  v.  Bowers,  1  Q.  B. 
D.  291;  Hampden  v.  Walsh,  1  Q.  B. 
D.  189;  Barclay  v.  Pearson,  [1893]  2 
Ch.  164;  Symes  v.  Hughes,  L.  R. 
9  Eq.  476;  Hastelow  v.  Jackson,  8 
B.  &  C.  221.  16  ECL  117,  108  Re- 
print 1028;  Bone  v.  Ea<less,  6  H.  & 
N.  925,  157  Reprint  1450:  Slsmey  v. 
Bley,  17  Sim.  1,  42  ESigCh  1,  60  Re- 
print 1026. 

Man. — Mulligan  v.  Hubbard,  6  Man. 
226. 

N.  W.  Terr. — ^Perkins  v.  Jones,  7 
Terr.  L.  108;  Perkins  v.  Jones,,  1 
WestLR  41.  ' 

[a]  Beaaon  for  role,.— "It  best 
comports  with  public  policy,  to  arrest 
the  Illegal  proceeding,  before  it  Is 
consummated."  Stacy  v.  Foss,  19 
Me.  336.   338,  36  AmD  765. 

[b]  Illnstratlons, — (l)  Money  paid 
on  a  contract  to  sell  a  lot  and  build- 
ing and  stock  of  drugs,  with  an 
agreement  that  the  amount  paid 
should  be  retained  by  the  seller  if 
the  remainder  was  not  paid,  may  be 
recovered  by  the  purchaser,  no  deeds 
to  the  property  having  been  executed. 
McCall  V.  Whaley,  52  Tex.  Civ.  A. 
646,  116  SW  668.  (2)  Where  a 
number  of  persons  conspire  to  per- 
petrate a  confidence  game  and 
swindle  a  victim  by  pretending 
to  bet  on  a  foot  race,  and  induce 
him  to  believe  that  the  race  is 
fixed,  and  that  his  money  will  be 
used  only  against  those  who  bet  on 
the  opposite  side,  and  the  race  is 
only  run  to  induce  him  to  place  his 
money  in  the  possession  of  the  con- 
spirators that  they  may  '  swindle 
him,  although  he  may  be  in  pari 
delicto,  he  may  recover  from  the 
so-called  stakeholders  where  he 
denounces  the  scheme  and  demands 
his  money  before  the  race  Is  run. 
Falkenberg  v.  Allen,  18  Okl.  210,  90 
P  416,  10  LRANS  494.  Compare 
Schmitt  V.  Gibson,  12  Cal.  A.  407, 
107  P  671  (holding  the  parUes 
equally  at  fault).  (3)  Where  a  per- 
son has  paid  money  to  another  on 
the  Illegal  consideration  of  procur- 
ing him  a  public  office  or  stifling  a 
prosecution,  he  may  repudiate  the 
agreement  while  It  remains  execu- 
tory and  recover  back  the  money. 
McCall  V.  Whaley.  52  Tex.  Civ.  A. 
646,  116  SW  668;  Walker  v.  Chapman 


[clt  Lowry  v.  Bourdieu,  2  Dougl.  468. 
471.  99  Reprint  301,  14  ERC  6331. 
And  see  Taylor  v.  Lendey,  9  East  49, 
103  Reprint  492  (where  the  court 
said  that  the  case  is  simply  that  of 
a  countermand  of  an  agent's  author- 
ity before  he  has  executed  it).  (4) 
Where  one  deposited  a  sum  of  money 
in  a  bank,  to  be  paid  to  a  sheriff 
when  he  should  secure  the  pardon 
of  the  owner's  brother,  who  was  then 
in  the  penitentiary,  it  was  held  that 
h«  coufd  recover  the  money  so  long 
as  it  remained  in  the  possession  or 
the  bank.  Adams  Express  Co.  v. 
Reus,  48  Mo.  264.  (5>  Where  goods 
are  delivered  under  a  fictitious  sale 
for  the  purpose  of  protecting  the 
possession  while  the  owner  com- 
pounds with  his  creditors,  he  may 
repudiate  the  transaction  I>efore  the 
oomposltlon  has  been  carried  out 
and  recover  the  goods  from  the  pre- 
tended buyer  or  from  a  subpurchaser 
to  whom  they  have  been  delivered 
with  notice  of  the  illegal  transac- 
tion. Taylor  v.  Bowers,  1  Q.  B.  D. 
291.  But  see  Knowlton  v.  Congress, 
etc.,  Spring  Co.,  67  N.  Y.  518  fcrltl- 
clxing  doctrine):  Kearle  v.  Thom- 
son, 24  Q.  B.  b.  742,  746  (where 
the  court  of  •  appeals  said  that 
"the  application  of  that  principle 
[laid  down  In  Taylor  v.  Bowers,  1 
Q.  B.  D.  291],  and  even  the  prin- 
ciple itself,  may,  at  some  time  here- 
after, require  consideration,  if  not  in 
this  Court,  yet  In  a  higher  tri- 
bunal "). 

^  [c]  Stoek  traaafetMA  to  be  nsed 
for  oormgitlon. — ^Where  a  stockholder 
of  a   corporation  transferred   to   its 

firesident  shares  of  stock  to  be  used 
n  corrupting  certain  persons  in  con- 
nection with  the  renewal  of  leases 
held  by  the  corporation.  It  was  held 
that  the  stockholder  was  entitled  to 
a  return  of  the  stock  on  demand  at 
any  time  before  it  was  so  used,  and 
that  on  the  failure  of  the  president 
to  return  it  he  could  maintain  an 
action  to  recover  It.  Wasserman  v. 
Sloss,  117  Cal.  426,  49  P  666,  69  Am 
SR    209,    38    LRA    176. 

IBinMy  IB  Uia  hands  of  a  atak*. 
hoUar  see  Gaming  [20  Cyc  942,  9471. 

BO.  Ark. — Shattuck  v.  Watson,  68 
Ark.  147,   IS  SW  616.  7  LRA  661. 

Ga. — ^Adams  v.   Barrett,   6  Ga.   404. 

Mo. — Ullman  v.  St.  Louis  Falr- 
Assoc.,^  167  Mo.  273.  66  SW  949,  66 
LRA  606. 

N.  Y. — Knowlton  v.  Congress,  etc.. 
Spring    Co.,    67    N.    Y.    618. 

Oh. — ^Hooker  v.  DePalos,  28  Oh.  St. 
251. 

Wis. — Sauerhering  v.  Rueplng,  137 
Wis.  407.  119  NW  184;  Miller  v.  Lar- 
son, 19  Wlsi  463.  But  see  Klewert 
V.  Rlndskopf,  46  Wis.  481,  1  NW  163, 
32  AmR  731  (holding  that  a  contract 
might  be  rescinded  so  far  as  execu- 
tory, and  money  In  transitu  re- 
covered). 

Eng. — Herman  v.  Jeuchner,  15 
Q.  B.  D.  561;  In  re  Great  Berlin 
Steamboat  Co.,  26  (Th.  D.  616: 
Alexander  v.  Owen,  1  T.  R.  225,  99 
Reprint    1064. 

N.  W.  Terr. — Perkins  v.  Jones,  7 
Terr.    L.    103. 

[a]  ninatratlona, — (1)  Where  a 
firm  of  solicitors  acting  for  the 
petitioning  creditor  of  a  bankrupt 
agreed  with  a  friend  of  the  bank- 
rupt, that  in  consideration  of  the 
payment  of '  their .  costs  they  would 
not  appear  at  his  public  examination, 
nor   oppose   the   order  for  his   dis- 
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to  the  eontrary  which  enable  the  party  to  sae  if 
the  agreement  is  not  completely  ezecated."*  It  has 
been  said  that  a  better  teet  than  whether  or  not  the 
fllegal  pnipoae  has  been  wholly  or  partially  carried 
out  is  the  actual  effect  of  the  retention  of  the  money, 
and  it  is  pointed  out  that,  if  money  were  paid  to 
induce  one  to  commit  a  crime,  to  allow  its  recovery 
before  the  crime  is  committed  would  tend  to  induce 
the  reoqiient  of  the  money  to  commit  the  crime  and 
thereby  insure  the  retention  of  the  money." 

Oonntermanding  payment.  Where  money  is  paid 
by  one  party  to  an  illegal  eontract  to  a  third  person 
to  be  paid  over  to  the  other  party,  it  seems  that  the 
former  may  countermand  the  payment;  and  if  this 
is  done,  the  latter  cannot  recover  the  money  from 


such  third  person."  And  it  has  been  held  that, 
where  a  third  person  with  knowledge  of  an  illegal 
contract  pajrs  money  in  his  hands  to  one  of  the 
parties,  in  accordance  with  the  terms  of  the  eon- 
tract,  on  an  order  by  the  other  party  which  is 
countermanded  before  such  payment,  a  recovery  of 
the  amount  may  be  had  against  him.°* 

[$446]  e.  Where  Party  Oomplaiidiic  Oin  Eftab- 
lish  Oaae  without  Selyinif  on  Illegal  Tnauctioii. 
An  agreement  will  be  enforced,  even  if  it  is  inci- 
dentally or  indirectly  connected  with  an  illegal 
transaction,  provided  it  is  supported  by  an  inde- 
pendent consideration,  or  if  pluntiff  will  not  require 
the  aid  of  the  illegal  transaction  to  make  out  his 
case."    But  if  plaintiff  in  establishing  hia  ease  is 


charge,  and  they  carried  out  the  flrat 
part  of  the  agreement,  but  before 
any  application  waa  made  for  the 
bankrupt's  diacharge  the  friend 
sought  to  recover  the  money  which 
he  had  paid  on  the  ground  that  it 
was  the  consideration  for  a  promise 
to  pervert  the  court  of  justice,  and 
that  the  contract  was  not  wholly 
carried  out,  it  waa  held  that  he  could 
not  recover.  Kearley  v.  Thomson,  24 
Q.  B.  D.  742.  (2)  Where  a  person 
procured  another  to  go  bail  for  him 
and  deposited  the  amount  of  the  ball 
in  the  bands  of  hia  surety  as  an  in- 
demnity against  his  possible  default, 
and  afterward  sued  his  surety  for 
the  monqy  on  the  ground  that  the 
contract  was  illegal,  that  no  illegal 
purpose  had  been  carried  out,  and 
that  the  money  was  still  intact,  it 
was  held  that  the  illegal  object  was 
carried  out  when  by  reason  of  the 
deposit  the  surety  lost  all  Interest 
in  seeing  that  the  conditions  of  the 
recognisance  were  ^performed.  Her- 
man v.  Jeuchner,  16  Q.  B.  D.  561 
[overr  Wilson  v.  Strugnell,  7  Q.  B.  D. 
648].  (<)  Where  a  .person  placed 
money  to  the  credit  of  a  corporation 
to  give  it  a  fictitious  credit  in  case 
of  inquiries,  the  money  to  be  re- 
turned to  him  at  a  specified  time, 
and  sued  to  recover  the  same  after 
the  company  .had  gone  into  liquida- 
tion, it  was  held  that  he  was  not 
entitled  to  recover  as  "  the  object  for 
which  the  advance  was  made  was 
attained  as  the  company  continued  to 
have  a  flctitious  credit  till  the  com- 
mencement of  the  winding-up."  In  re 
Oreat  Berlin  Steamboat  Co.,  38  Ch. 
D.  616,  620.  (4)  Where  a  contract 
for  the  sale  of  betting  privileges  at 
a  race  track  had  been  executed  to 
the  extent  of  the  partial  payment  of 
the  purchase  money  and  partial  en- 
joyment of  the  Illegal  privileges  sold. 
It  waa  held  that  the  rule  that  money 
paid  in  advance  for  illegal  purposes 
may  be  recovered  back  where  the 
contract  ts  wholly  executory  did  not 
apply,  and  that  the  purchaser  could 
not  recover  what  he  had  paid  in 
the  partial  execution  of  the  contract. 
Ullman  v.  St.  Louis  Fair  Assoc,  187 
Mo.   273,   66   SW  949,  66  LRA  608 


797.  64  P  614:  Leadbetter  v.  Hawley, 
69   Or.   422,  li7  P   289,    606. 

[a]  Ibtnriaf*  Inokage  oontraots 
appear  particularly  favored  in  this 
regard.  Hermann  v.  Charlesworth, 
[1906]  2  K.  B.  123,  3  .BRC  629.  1 
AnnCas    691. 

54a  Harrlman  Contr.  130  (clt 
Anson  Contr.  200;  Duval  v.  Wellman, 
124  N.  T.  156,  26  NB  343J. 

55.  Edgar  v.  Fowler,  3  East  222, 
102  Reprint  682. 

56.  Jageman  v.  Necco,  (Tex.  Civ. 
A.)    69    SW    822. 

67i  U.  S. — Armstrong  v.  American 
Exch.  Nat.  Bank,  133  U.  S.  433,  10 
set  460,  33  L.  ed.  747;  Dent  y.  Fer- 
guson, 132  U.  S.  60,  10  set  13,  38 
L.  ed.  242;  Miltenberger  v.  Cooke, 
18  Wall.  421,  21  L.  ed.  864;  Orchard 
V.  Hughes,  1  Wall.  73.  17  L..  ed.  560; 
McBlalr  v.  Glbbes,  17  How.  232.  16  L. 
ed.  132;  Armstrong  v.  Toler,  11 
Wheat.    268.   6  L.   ed.   468;  Lexington 


First,  etc.,  Nat.  Bank  v.  McCros- 
sin,  230  Fed.  983,  145  CCA  177;  Cope- 
land  v.  Hornik,  216  Fed.  117,  182 
CCA  361;  Prlmean  y.  Oranfleld,  180 
Fed.  847;  In  re  T.  H.  Bunch  Co., 
180  Fed.  519:  St.  Louis  Boatmen's 
Bank  v.  Fritslen,  175  Fed.  183:  Pitts- 
burgh Constr.  Co.  v.  West  Side  Belt 
R.  Co„  15*^Fed.  929,  83  CCA  601,  11 
LRANS  1146;  McKInnon  v.  Water- 
bury.   136  Fed.   489    [aft  148  Fed.  787, 

77  eCA  294];  Chicago  Star  Brewery 
V.  United  Breweries  Co.,  121  Fed.  713, 

68  CCA  133-  Hanover  Nat  Bank  v. 
Burllngame  First  Nat.  Bank,  109  Fed. 
421,  48  CCA  482;  Jackson  v.  Dwight, 

78  Fed.  896,  24  CCA  380;  Western 
Union  Tel.  Co.  v.  Union  Paa  B.  Co., 
»  Fed,  423,  1  McCrary  668. 

Ala. — Sales-Davis  Co.  v.  Hender- 
son-Boyd  Lumber  Co.,   193   Ala.   166, 

69  8  627;  Johnston  V.  Smith,  70  Ala. 
108;  Yarborough  v.  Avant,  88  Ala. 
626. 

Arls. — Gibson  y.  HcLane,  17  Aria. 
81,    148    P    288. 

Ark.— Martin  v.  Hodge,  47  Ark.  378. 
1    SW   694.    58    AmR    763. 

Cal. — California  Cured  BYult  Assoc. 
v.  Stelling,  141  Cal.  713,  76  P  320: 
Wayman  Inv.  Co.  v.  Wesslnger,  18 
Cal.  A.  108.  108  P  1022;  Butler  v. 
Agnew,  9   Cal.   A.   327,   99  P  396. 

Colo.— Hubbard  v.  Mulligan,  18 
Colo.  A.  118,  67  P  788;  Fearnley  v. 
De  MalnviUe.  5  Colo.  A.  441,  39  P  73. 

Conn. — Phalen    v.    Clark,    19    Conn. 

421.  50  AmD   263. 

D.  C. — Washington  Ohio  Nat.  Bank 
V.  Hopkins,  8  App.  146. 

Oa. — Ingram  v,  Mitchell,  30  Qa. 
647;  Mechanics'  Realty,  etc.,  Co.  v. 
Leva,   16  Ga.  A.   T,   84   SE  222. 

111. — Goodrich   v.    Tenney,    144    111. 

422,  33  NE  44,  36  AmSR  459,  19  LRA 
371;  London  Guarantee,  etc.,  Co.  v. 
Morris,    166   III.  A.   633. 

Iowa. — Bodenhofer  v.  Hogan,  142 
Iowa  321,  f20  NW  669,  134  AmSR 
418,  19  AhnCas  1078. 

Kan. — Atkin  v.  Wyandotte  Coal, 
etc.,  Co.,  73  Kan.  768,  84  P  1040; 
National  Surety  Co.  v.  Kansas  City 
Hydraulic  Press  Brick  Co.,  78  Kan. 
196,  207,  84  P  1034  [cit  Cyc];  Doyle 
v.  Franks,  71  Kan.  640,  841,  81  P 
211   Iclt  Cycl 


63.     SUnsHeld    v.    Kunz,    62    Kan.  "    Ky. — Globe      Tobacco      Warehouse 


Co.  V.  Leach,  43  SW  423,  19  KyL 
1287. 

Mass. — ^Whitcomb  V.  Boston  Dairy 
Co.,  218  Mass.  24,  106  NB  664;  PelosI 
V.  Bugbee,  217  Mass.  579,  106  NE 
222. 

Minn. — ^Disbrow  v.  Creamery  Pack- 
age Mfg.  Co.,  110  Minn.  237,  246,  126 
NW    116    felt   Cyc]. 

Miss. — Gilliam  v.  Brown,  43  Miss. 
641. 

Mo. — McDearmott  v.  Sedgwick,  140 
Mo.  172,  39  SW  776.  Roselle  v. 
Beckemeir,  134  Mo.  380,  86  SW  1132; 
Shuck  V.  Hawkins,  (A.)  180  SW 
1034;  Joplin  Commercial  Club  v. 
Davis.    136   Mo.  A.   583,   118   8W   668. 

N.  H.— Bdgerly  v.  Hale.  71  N.  H. 
138,    61    A    679. 

N.  J. — Hope  v.  Linden  Park  Blood 
Horse  Assoc.  68  N.  J.  L.  627,  34  A 
1070,    66    AmSR    614. 

N.  T. — Woodworth  ▼.  Bennett,  48 
N.  T.  273,  3  AmR  706;  Gray  v.  Hook, 


4  N.  T.  449:\Card  T.  Moore.  68  App. 
Div.  827,  74  NTS  18  [»«  178  N.  Y. 
698   mem,   68   NB  1106   mem]. 

N.  C. — Herring  v.  CumberlaniT 
Lumber  Co.,  159  N.  C.  312,  74  SE: 
1011,  42  LRANS  64;  State  v.  Severs. 
86    N.    C.    588. 

N.  D.— Wald  V.  Wheelon,  27  N.  I) 
624,    147    NW    402. 

Okl. — Walters  Nat.  Bank  v.  Ban- 
tock,  41  Okl.  163,  137  P  717,  LRA 
1916C    631. 

Or. — Robson  v.  Hamilton.  ^1  Or. 
239,    69    P   651. 

Pa. — Sauer  v.  McKees  Rocks 
School  Dist„  243  Fa.  294,  304,  90  A 
160  [qupt  Qrcl;  Irvln  v.  Irvin,  169 
Pa.  629:  32  A  445,  29  LRA  292: 
Wright  v.  Pipe  Line  Co.,  101  Pa. 
204,  47  AmR  701;  Evans  v.  Dravo, 
24  Pa.  82,  62  AmD  359;  Swan  v.  Scott. 
11  Serg.  A  R.  165;  Potamkin  v. 
Wells.  63  Pa.  Super.  222:  Curry  v. 
Morrison,  40  Pa.  Super.  101;  Benar 
V.  Lippus,  18  Pa.  Dist  241;  Peet 
V.   Knight,   2  Pa.  Co.   446. 

S.  C. — Rountree  y.  Ingle,  94  S.  C. 
281,  77  SE  931,  983.  46  LRANS  776. 
AnnCasl916A  1002  jclt  Cycl:  Pack- 
ard V.  Byrd,  73  S.  C.  1,  61  SE  67S.  6- 
LRANS   647. 

Tex. — Bishop  ▼.  Japhet.  (Civ.  A.> 
171  gw  499:  Simon  v.  Garllta.  (Civ. 
A^  133  SW  461;  Haswell  v.  Blake. 
(Civ.  A.)   90  SW  1126. 

Utah. — Dinkelspeel  v.  O'Day,  47 
Utah  18,  161  P  S44;  Hudson  v.  Moon. 
42  Utah  877,  130  P  774. 

Vt. — Monahan  v.  Monahan,  77  Vt.. 
133,  69  A  169,  70  LRA  9S»;  Buck  v. 
Albee.  26  Vt.  184,  63  AmD  664. 

Va. — Levy    y.    Davis,    116    Va.    814,. 
80    SB   791. 

W.  Va. — Cheuvront  v.  Homer,  <2 
W.   Va.   476,   59    SE   964. 

Wis. — Menominee  River  Boom  Co. 
V.  Augustus  Spies  Lumlier,  etc.,  Co.. 
147   Wis.    669,    188   NW   1118. 

Wyo. — Kennedy   v.    Lonabaugh.    19 
Wyo.    362,    117   P   1079,  AnnCaalSlSB. 
133. 

Bng. — ^Taylor  v.  Cheater,  Li.  R.  4 
Q.   B.   309,   f  BRC  477. 

N.  S.-— Smith  v.  Haughn,  38  N.  S. 
153. 

"Courts  may  not  refuse  to  enforce 
an  otherwise  legal  contract  because 
of  some  indirect  benefit  to  a  wrong- 
doer which  would  be  afforded  from 
doing  BO  or  soma  remote  aid  to  the 
accomplishment  of  a  wrong  which 
might  possibly  result."  Wilder  Mfg. 
Co.  V.  Corn  Products  ReflninK  Co.. 
236  U.  S.  165.  172,  35  SCt  tf 8.  69 
L.  ed.  520,  AnnCaslOlSA  118. 

"When  an  illegal  contract  has 
been  executed  by  the  parties  them- 
selves, and  the  Illegal  object  of  it 
has  been  accomplished,  the  money 
or  thing  which  waa  the  price  of  it 
may  be  a  legal  consideration  be- 
tween the  parties  for  a  promise, 
express  or  Implied,  and  the  court 
will  not  unravel  the  transaction  to 
discover  Its  origin."  Portsmouth 
Brewing  Co.  v.  Mudge.  «8  N.  H.  462. 
44   A   600. 

ta]  Bmuma  for  ml*. — "Even  a 
wrongdoer  is  not  the  prey  of  any 
spoliator  who  may  outwit  him.  It 
Is  true  that  the  law  will  enforce  no 
part  of  a  contract   the   performance 
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vompeUed  to  resort  to  the  illegal  oontraftt  no  recov- 
ery can  be  had."  In  order  to  make  out  a  cause  of 
action  without  referring  to  the  illegal  contract, 
plaintiff  will  not  be  permitted  to  refer  to  a  porticm 
only  of  the  contract  on  which  he  proposes  to  found 
his  right,  but  the  whole  of  the  contract  must  come 
in;**  and  of  course  defendant  is  not  precluded  from 
settincr  the  illegal  phases  of  the  contract  up  in  d»- 
fense.  Further,  plaintiff  cannot  succeed  whoe, 
although  not  required  to  resort  to  the  illegal  trans- 
action to  ^tablish  a  prima  facie  case,  he  is  eom- 
pelled  to  rescnrt  to  it  to  meet  a  complete  prima  facie 
^efeuse.*^  Under  these  principles  it  has  been  held 
that  a  vendor  could  enfome  his  lien,  although  he 
conveyed  the  land  to  the  purchaser  to  enable  him  to 
execute  an  illegal  contract  for  the  manufacture  of 
iron   for  the  Confederate  government  ;**  that  one 


of  any  atlpulatlon  of  whloh  Is  for- 
bidden, but  tb*  parties  do  not  be- 
come outlaws  when  thev  make  auch 
a  contract,  and  their  rights  In  equity 
as  well  aa  at  lair  are  the  same  as 
those  of  others,  in  so  far  as  they  do 
not  require  the  enforoement  of  any 
part  or  the  contract."  Primeau  v. 
Granfield,  180  Fed.  847,  862. 

[b]  «<Th*  Dra*  tMt  for  deter- 
mlBlnK  whether  or  not  the  platntur 
and  tno  defendant  were  In  part  de- 
licto, is  by  conalderlnK  whether  the 
plaintltt  could  make  out  his  case 
otherwise  than  throuKh  the  medium 
and  by  the  aid  of  the  Ulesal  trans- 
action to  which  he  was  nlmself  a 
party."  Taylor  v.  Cheater,  Ii.  R.  4 
Q.  B.  3«9.  114.  •  BRC  477. 

[c]  nlaatiattoaa*— <1)  An  arree- 
ment  by  a  deputy  sheriff  to  accept 
a  salary  leas  than  that  provided  by 
law  la  not  a  defense  to  an  action  for 
the  amount  fixed  by  law.  Boden- 
hofer  V.  Hogan,  142  Iowa  321.  120 
NW  <69,  134  AmSR  418,  19  AnnCaa 
1073.  (2)  Where  a  wife  save  her 
husband  a  note  which  was  already 
In  his  poBsesslon  In  consideration  of 
bis  agreement  not  to  defend  an  ac- 


tion by  her  asalnat  him  for  divorce, 
the  wife  was  entitled  in  equity  to 
recover  the  note.     Johnson  v.  John' 


son's  Committee^  122  Ky.  13.  90  SW 
964.  28  KyL  937,  121  AmSR  449. 
<3)  The  owner  of  horses  determined 
to  dispose  of  them  by  a  lottery 
which  was  Ulegal.  and  sold  tickets 
for  tlie  drawing.  At  the  drawing  it 
was  supposed  that  A  held  the  lucky 
ti<dcets,  and  bearins  his  name  called 
be  went  oft,  took  possession  of  the 
horses,  and  drove  tnem  home;  but  it 
was  afterward  discovered  that  an- 
other person  had  won  them.  The 
owner  thereupon  brouKht  suit  to  re- 
cover the  horses.  It  was  held  that 
be  could  recover.  As  the  taking  was 
wrongful  and  he  had  •  never  con- 
sentea  to  it,  and  as  H  was  not  neces- 
sary for  him  to  Introduce  any  evi- 
dence in  respect  to  the  lottery  to 
establish  his  right  to  the  horses,  bis 
right  to  recover  was  not  dependent 
on  the  illegal  transaction.  Martin  v. 
Hodge.  47  Ark.  378,  1  SW  694.  58 
AmR  763.  But  see  B^ink  v.  Galllvan, 
49  Conn.  124,  44  AmR  210  (where 
It  was  held  that  the  holder  of  the 
winning  ticket  could  not  sue  In 
trover  in  such  a  case,  although  he 
bad  a  bill  of  sale  from  the  former 
owner).  (4)  Where  an  action  was 
brought  against  a  bank  for  the  pro- 
ceeds of  a  draft,  in  which  an  inter- 
plea  was  filed,  and  It  appeared  that 
the  interpleader  and  several  other 
holders  of  lottery  tickets  agreed  to 
hold  them  Jointly  and  divide  their 
winnings  equally;  that  the  Inter- 
pleader, holder  of  a  successful 
ticket,  forwarded  it  with  6ther  suc- 
cessful tickets,  turned  over  to  him 
to  the  lottery  company,  and  received 
a  single  draft,  payable  to  himself, 
for  all  the  money  won;  that  the 
bank  accepted  It  for  collection  only, 
agreeing  with  the  Interpleader  and 
another  holder  to  pay  the  proceeds 
la  specified  portions  to  themselves 
and  one  other  ticket  holder,  -  it  was 


held  that  the  agreement  with  the 
bank  was  valid,  although  the  trans- 
action in  which  the  draft  was  ob- 
tained was  Illegal,  and  that  the  bank 
was  liable  to  the  interpleader  for  the 

?iart  of  the  proceeds  assigned  by  It 
o  him.  Roaelle  v.  Beckemelr,  134 
Mo.  380,  36  SW  1132.  (6)  Where  a 
bank  made  a  loan  to  a  person  who 
at  the  time  held  the  ofllce  of  sherlft, 
upon  his  note.  Indorsed  for  his  ac- 
commodation and  at  his  request  by 
three  persons,  at  whose  request  and 
for  wnose  protection  he  also  as- 
signed to  the  bank  -  certain  fees 
coming  to  him  as  sheriff,  and  on  his 
failure  to  pay  the  note  the  bank, 
at  the  Indorsers'  request,  endeavored 
to  collect  such  fees,  Ijut  the  assign- 
ment was  held  void  as  against 
public  policy,  and  the  bank  then 
sued  the  indorsers,  it  was  held  that 
they  were  not  discharged  by  reason 
of  the  illegality  of  the  assignment 
of  the  fees.  Bowery  Bank  v.  Gerety, 
182  N.  T.  411,  47  NE  798.  (6)  Where 
plaintiff  agreed  with  several  parties 
to  convey  his  land  to  them,  and  to 
execute  deeds  therefor  in  accord- 
ance with  the  various  portions 
which  should  fall  to  each  from  a 
lottery  held  to  determine  their 
shares,  and  deeds  for  the  several 
lots  were  executed  but  never  deliv- 
ered. In  an  action  by  plaintiff 
against  one  of  the  purchasers  to  re- 
cover a  lot.  It  was  held  that  since 
plaintiff's  claim  rested  on  an  un- 
tainted legal  title,  unaffected  by  the 
collateral  illegal  contract,  he  was  en- 
titled to  recover.  AUebaoh  v.  Ood- 
shalk,  IIS  Pa.   329.   9  A   444. 

68.  U.  S.— McMullen  v.  Hoffman, 
174  T7.  S.  439,  19  SCt  839,  43  L.  ed. 
1117:  Harris  v.  Runnels,  12  How.  79. 
13  L.  ed.  901;  Catts  v.  Phalen,  2 
How.  376,  11  L.  ed.  306;  Cobb  v. 
Crittenden,  161  Fed.  610.  88  CCA 
452;  Plttsbnrgh  Constr.  Co.  t.  West 
Side  Belt  R.  Co.,  164  Fed.  929,  83 
CCA.  601,  11  LRANS  1146;  Hoffman 
V.  McMullen,  83  Fed.  372,^  28  CCA 
178.  46  LRA  410  [aff  174  U.  S.  639, 
19  SCt  889.  43  L.  ed.  11171. 

Ala. — Sales-Davis  Co.  v.  Hender- 
son-Bovd  Lumber  Co.,  193  Ala.  166, 
69  8  627;  Wafltar  v.  Gregory,  36  Ala. 
180;  Gunter  v.  Leckey,  30  Ala.  591; 
McGehee  v.   Lindsay.   6  Ala.  16. 

Ark. — Martin  v.  Hedge.  47  Ark. 
878,  1  SW  694,  68  AmR  763. 

Conn. — Phalen  v.  Clark,  19  Conn. 
421,  60  AmD  263. 

Ga. — Clark  v.  Brown.  TT  Ga.  606, 
4  AmSR  98;  Ingram  v.  Mitchell,  30 
Ga.  647. 

Mass. — ^Welch  v.  Wesson,  6  Gray 
506. 

Miss. — Gilliam  v.  Brown,  43  Miss. 
641. 

Mo.— Roselle  v.  McAulltte.  36  SW 
1136;  Kitchen  v.  Greenabaum.  61  Mo. 
110;  Harrison  v.  McCluney,  82  Mo.  A. 
481;  Parsons  v.  Randolnh.  31  Mo.  A. 
363;  Suits  v.  Taylor,  20  Mo.  A.  166; 
Tyler  v.   Larlmore,   19   Mo.   A.   445. 

N.  H. — Woodman  v.  Hubbard.  26 
N.  H.  67,  57  AmD  310;  Roby  v.  West, 
4   N.  H.  285,  17  AmD  423. 

N.  Y. — Woodworth  v.  Bennett,  43 
N.   T.   273,   3  AmR  706;   Thalimer  v. 


could  recover  for  coal  ordered  and  delivered,  al- 
though prior  to  the  order  he  had  given  an  option 
prohibited  by  statute*  to  bi^  not  exceeding  a  cer- 
tain quantity  in  the  future,  that  it  was  no  defense 
to  an  action  for  goods  sold  and  delivered  that  plain- 
tiff was  a  member  of  an  illegal  trust  or  combination 
to  interfere  with  the  freedom  of  trade  and  com^ 
meroe,  since  the  illegality  of  the  combination  was 
collateral  to  the  contract  of  sale,  and  could  not  taint 
it  with  illegality  or  make  it  contrary  to  publio 
policy;**  that  the  want  of  a  license  to  peddle  did 
not  bar  a  peddler  from  recovering  against  an  inn- 
keeper for  the  value  of  g^ds  lost  while  in  the  keep- 
ing of  the  innkeeper,  although  the  goods  were 
intended  for  sale  without  license;"  and  that  the 
rule  that  no  particeps  criminis  can  maintain  an 
4etion  founded  on  an  illegal  or  immoral  contract 

Brlnkerhoff,  20  Johns.  -386  [rev  on 
other  grounds  3  Cow.  623,  16  AmD 
308]. 

.  Pa.— Holt  V.  Green,  73  Pa.  198,  13 
AmR  737;  Hippie  v.  Rice,  28  Pa.  406; 
Thomas  v.  Brady,  10  Pa.  164;  Bber- 
man  v.  Reltsel,  1  Watts  &  S.  181; 
Swan  v.  Scott  11  Serg.  jb  R.  166. 

Tex. — Ollphant  v.  Markham,  79 
Tex.  643,  IB  SW  669,  23  AmSR  363: 
Floyd  v.  Patterson,  72  Tex.  202,  10 
SW  628,  13  AmSR  787  laff  82  tex. 
480,   18  SW  665]. 

.  Vt.--Buck  v.  AlbeSb  26  Vt  184,  62 
AmD  664. 

_Wl8. — Hardy  v.  Stonebraker,  81 
Wis.  640. 

E:ng.^Taylor  v.  Bowers,  1  Q.  B.  D. 
291;  Farmer  v.  Russell,  1  B.  &  P. 
298.  126  Reprint  913:  Flvaa  v. 
Nicholls,  2  C.  B.  601,  62  BCL  601, 
135  Reprint,  1042:  Smith  v.  Maw- 
h?oa.„,14  M.  &  w;  45^,  163  Reprint 
662:  Simpson  v.  Bloss,  7  Taunt  246. 
2   riCL   346,    129   Reprint   99.  - 

"While  it  is  true  that  an  agree- 
ment will  be  enforced  even  if  It  is 
incidentally  connected  with  an  ille- 
gal transaction,  provided  that  it  is 
supported  by  an  Independent  consid- 
eration, and  the  plaintiff  does  not 
need  the  aid  of  the  Illegal  transac- 
tion to/ make  out  his  case  .  .  , 
such  Is  not  the  case  where  the  pSrty 
does  require  aid  from  the  Illegal 
transaction  to  establish  his  claim." 
Logan  V.  New  York  Fldellty-Phenlx 
F.  Ins.  Co.,  161  App.  Dlv.  404,  413, 
146    NYS    678. 

S9.  McMullen  v.  Hoffman,  174  U. 
S.  639.  19  SCt  839.  43  U  ed.  1117: 
Embrev  v.  Jemlson.  131  U.  S.  386,  9 
SCt  776,  33  L.  ed.  172:  Booth  v. 
Hodgson.  6  T.  R  406,  101  Reprint 
619;  Thomson  v.  Thomson,  7  Ves.  Jr. 
470,   82   Reprint   190. 

eo.  Slrkln  v.  Fourteenth  St.  Store, 
124  App.  Dlv.  384,  108  NYS  830  [rev 
66Mfsc.  ?88,  105  NYS  179  (aft  64 
Misc.  135,  105  NYS  638)1:  Lanham 
V.  Meadows,  72  W.  Va.  6l0,  78  SB 
750,   47  LRANS   692. 

n,  Mathews  v.  Wayne  Junction 
Trust  Co.,  197  Fed.  237  (holding  that 
where  a  receiver,  having  made  a 
prima  facie  case  which  was  com- 
pletely answered  by '  defendant,  was 
comjpelled  In  rebuttal  to  bring  out 
and  rely  on  a  fraudulent  transaction 
to  which  his  company  and  defendant 
had  been  parties,  he  could  not  re- 
cover). 

ea.    Ware  v.  Curry.  67  Ala.  274. 

63.  Minnesota  Lumber  Co.  v. 
Whltebreast  Coal  Co.,  66  111.  A.  248 
[rev  on  other  grounds  160  111.  86,  43 
NB  774,  31  LRA  529]. 

64.  Dehenny  v.  McNulta,  86  Fed. 
826.  30  CCA  422,  41  LRA  609;  Na- 
tional Distilling  Co.  V.  Cream  City 
Importing  Co.,  86  Wis.  352,  66  NW 
864,  39  AmSR  902.  And  see  Pitts- 
burg Carbon  Co.  v.  McMlllln.  •  119 
N.  Y.  46,  23  NB  630,  7  LRA  46  (hold- 
ing that  illegality  of  combination 
could  not  defeat  right  of  honest 
creditors  to  reach  proceeds  of  sale). 

66.  '  Cohen  v.  Manuel,  91  Me.  274, 
39  A  1030,  64  AmSR  226,  40  LRA 
491. 
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does  not  prohibit  the  vendor  of  land,  where  the  sale 
is  illegal  and  the  conveyance  void,  from  recovering 
the  land,  as  he  recovers  it  by  virtue  of  his  prior 
untainted  legal  title,  against  which  the  defendant 
cannot  set  up  a  title  void  by  law.*" 

[$  446]     t.    Person  in  Possessiou  of  Profits  of 
Illegal  Transaction.     The  rule   supported  by   the 


weight  of  authority  is  that  the  courts  will  not  aid 
in  the  division  of  the  profits  of  an  illegal  transac- 
tion between  associates,'^  although  there  are  cases 
which  hold  that,  in  the  case  of  a  completed  transac- 
tion, one  of  the  associates  in  possession  of  the  pro- 
ceed^ cannot. set  up  the  illegality  as  against  the 
claims  of  the  others,**  some  of  these  decisions  being 


as.  Wooden  v.  Shotwell,  23  N.  J.  U 
465   [aft  24   N.   J.   L.   789j. 

67.  U.  S. — Hyer  v.  Richmond 
Tract.  Co.,  80  Fed.  839,  26  CCA  175 
(mod  on  other  xrounds  168  U.  S.  471, 
18  set  114.  42  X.  ed.  647]. 

Ala. — Spottswood  v.  Bentley,  130 
Ala.  310,  30  S  493. 

Cal. — Vulcan  Powder  Co.  v.  Her- 
cules Powder  Co.,  96  Cal.  (10,  31  P 
681,  31  AmSR  242:  Mitchell  v.  CUne, 
84  Cal.  409.   24  P  164. 

IlL— Ooodrlch  ▼.  Tenney,  144  111. 
422,  33  NE  44.  36  AmSR  459.  19  LRA 
371  [aff  44  111.  A.  331];  Neustadt  v. 
Hall..  68  III.  172;  Miller  v.  Davlaon, 
8  111.  618,  44  AmD  715. 

Kan. — Aexander  v.  Barker,  64  Kan. 
396.    67    P   829. 

■  Ky. — Chapman  v.  Haley,  117  Ky. 
1004.  80  SV(r  190,  26  Kyi,  2182.  4 
AnnCas  712;  Central  Trust,  etc.,  Co. 
▼.  Respass.  112  Ky.  606,  66  SW  421, 
23  Kyi.  1906,  99  AmSR  317.  56  LRA 
479. 

La. — Texas,  etc.,  R.  Co.  v.  South- 
em  Pac.  R.  Co.,  41  La.  Ann.  970,  6 
8  888,  17  AmSR  446;  Boatner  V.  Yar- 
borouKh,   12   tA.  Ann.   249. 

Md. — Chappell  v.  Wysham,  4-  Harr. 
&  J.  660.  . 

Maaa. — Snell  v.  Dwlght,  120  Mass.  9. 

Mich. — Brpeldlng  v.  McKearnan, 
143   Mich.    409,    107   ifW   107. 

Miss. — Woodson  v.  Hopkins,  86 
Miss.  171,  37  S  1000.  38  S  298,  107 
AmSR  276,   70  LRA  645. 

Mo. — Jackson  v.  McL'ean,  100  Mo. 
ISO,  13  SW  393;  Pendleton  y.  Asbury, 
104   Mo.  A.    723,   78   SW   651. 

N.  J. — Wilson  V.  Gregory,  86  N.  J. 
L.  315,  IS  AmR  448;  Volney  v.  Nixon, 
68  :^f.  J.  Kq.  606,  60  A  189;  Watson  v. 
Murray,  23  N.  J.  Eq.  267. 

N.  T. —  Goodrich  v.  Houghton,  134 
N.  T.  116,  31  NE  616;  Leonard  v. 
Poole,  114  N.  Y.  371,  21  NB  707,  11 
AmSR  667,  4  LRA  728;  Phenlx  Bridge 
Co.  V.  Keystone  Bridge  Co.,  23  NYS 
109  [aff  142  N.  Y.  425,  37  NB  562]; 
Judd  V.  Harrington,  19  NYS  406  [aff 
139  N.  Y.  105.  34  NE  790];  Hooker  v. 
Vandewater.  4  Den.  349,  47  AraD  258; 
Beldlng  v.  Pitkin.   2  Cai.  147. 

Tex. — Texas  Standard  Oil  Co.  v. 
Adoue.  83  Tex.  650,  19  SW  274.  29 
AmSR  690,  16  LRA  698;  Crutchfleld 
V.  Rambo,  88  Tex.  Civ.  A.  679,  86  SW 
960. 

Vt.— Buck  V.  Albec,  26  Vt.  184,  62 
AmD  664. 

Eng. — Sykes  T.  Beadon,  11  Ch.  D. 
170. 

N.  a. — ^Bryon  v.  Treraalne,  31  N.  S. 
426. 

ta]  Dlaoiuaioii  of  oontrary  doo- 
trui»<— Jessel.  M.  R.,  spoke  of  the 
leading  English  case  to  the  contrary 
(Sharp  V.  Taylor.  2  Phil.  801,  22  Eng 
Ch  801,  41  Reprint  1163),  as  "incon- 
clusive and  unsatisfactory,"  and 
said:  "The  notion  that  because  a 
transaction  which  Is  illegal  is  closed, 
that  therefore  a  Court  of  Equity  Is 
to  interfere  in  dividing  the  proceeds 
of  the  illegal  transaction,  is  not  only 
opposed  to  principle,  but  to  author- 
ity-to  authority  in  the  well-known 
case  of  the  highwaymen  where  a 
robbery  had  been  committed,  and 
one  highwayman  unsuccessfully 
sued  the  other  for  a  division  of  the 

?>roceeds  of  the  robbery.  So  in 
he  case  he  puts  of  one  of  two 
partners  engaged  in  merchant  trade. 
As  I  read  it.  he  meant  the  trade 
of  smuggling  goods.  If  two  per- 
sons go  partners  as  smugglers. 
can  one  maintain  a  bill  against 
the  other  to  have  an  account  of  the 
smuggling  transaction?  I  should  say 
certainly  not.  It  is  not  suRlclent  to 
s&y  that  the  transaction  is  concluded 


as  a  reason  for  the  Interferenoe  of 
the  Court.  If  that  were  the  reason. 
It  would  be  lending  the  aid  of  the 
Court  to  assert  the  rights  of  the 
parties  in  carrying  out  and  complet- 
ing an  illegal  contract.  If  the  part- 
nership is  for  the  purpose  of  smug- 
gling, that  is  an  Illegal  contract,  and 
the  Court  cannot  maintain  it.  and 
the  Court  will  not  land  Its  aid  at  all 
to  it.  That  reasoning,  then,  of  Lord 
Cottenham's  is  not  sufficient;  and.  I 
should  have  answered  the  question- 
not  as  Lord  Cottenhani  does.  In  the 
afflrmative-but  in  the  negative.  I 
do  not  say  that  this  observation  at 
all  affects  the  authority  of  Sharp  v. 
Taylor,  supra,  as  It  stands;  but  I 
think  it  does  affect  very  much  the 
dicta  which  I  have  read  from  the 
judgment-  and  that  is  the  reason  I 
have  read  them.  It  is  no  part  of 
the  duty  of  a  Court  of  Justice  to  aid 
either  in  carrying  out  an  illegal  con- 
tract, or  in  dividing  the  proceeds 
arising  from  an  Illegal  contract,  be- 
tween the  parties  to  that  illegal  con- 
tract. In  my  opinion,  no  action  can 
be  maintained  for  the  one  purpose 
more  than  for  the  other."  Sykes  v. 
Beadon.  11  Ch.  D.  170.  195. 

[b]  niiutxatlona^— (1)  A  sale  of 
the  command  of  an  East  India  Com- 
pany ship  was  made  to  defendant, 
who  agreed  to  pay  therefor  an  annu- 
ity of  £200.  Under  the  regulations 
adopted  by-  the  company  to  prevent 
such  sales,  defendant  subsequently 
relinquished  the  command,  and  was 
allowed  £3500,  £2040  of  which  were 
delivered  to  an  agent  of  defendant. 
A  bill  was  died  by  the  annuitant  for 
the  purpose  of  procuring  a  decree 
declaring  the  value  of  the  annuity, 
and  enforcing  its  payment  out  of  the 
allowance  to  defendant.  The  master 
of  the  rolls  found  the  agreement  for 
the  payment  of  the  annuity  to  be 
illegal,  and  admitting  there  existed 
an  equity  against  the  fund,  if  it 
could  be  reached  through  a  legal 
agreement,  said:  "You  have  no  o,l,iim 
to  this  money  except  through  the 
medium  of  an  illegal  agreement; 
which  according  to  the  determina- 
tions you  cannot  support.  J  should 
have  no  difflcuUy  In  following  the 
fund;  provided  you  could  recover 
against  the  party  himself.  If  the 
rase  could  have  been  brought  to  this, 
that  the  Company  bad  paid  this  Into 
the  hands  of  a  third  person  for  the 
use  of  the  Plaintiff,  he  might  have 
recovered  from  that  third  person; 
who  could  not  have  set  up  this  ob- 
jection, as  a  reason  for  not  perform- 
ing his  trust.  Tenant  v.  Elliott,  1 
B.  A  P.  3,  126  Reprint  744.  Parmer 
v.  Russell,  1  B.  &  P.  296,  126  Re- 
print 913,  is,  I  think,  an  authority 
for  that.  But  in  this  instance  it  is 
paid  to  the  party;  for  there  can  be 
no  difference  as  to  the  payment  to 
his  agent.  Then  how  are  you  to 
get  at  it  except  through  this  agree- 
ment? There  is  nothing  collateral; 
in  respect  of  which,  the  agreement 
being  out  of  the  question,  a  col- 
lateral demand  arises;  as  in  the  case 
of  stock-jobbing  differences.  Here 
you  cannot  stir  a  step  but  through 
that  Illegal  agreement;  and  it  is  Im- 
possible for  the  Court  to  enforce  It." 
Thomson  v.  Thomson,  7  Ves.  Jr.  470, 
473,  32  Reprint  190.  (2)  In  Chap- 
man v.  Haley.  117  Ky.  1004,  1010,  80 
SW  190,  26  KyL  2182,  4  AnnCas  712, 
the  court,  in  denying  the  right  of 
one  who  has  deposited  funds  for  the 
purchase  of  counterfeit  money  to  re- 
cover the  same,  quotes  from  Central 
Trust,  etc..  Co.  v.  Respass,  112  Ky. 
606,  66  SW  421,  23  KyL  1905,  99  Am 


SR  317,  66  LRA  479,  a  suit  for  a  di- 
vision of  the  accumulated  profits  of 
a  book-making  business,  as  fallows: 
"One  of  the  most  interestlnK  cases 
iwon  this  subject  Is  that  of  Everet  v. 
Winlams — the  celebrated  highway- 
men's case,  an  account  of  which  is 
given  in  9  L.  Quart.  Rev.  197.  That 
was  a  bill  for  an  accounting  of  a 
partnership  business  of 'htghwaymeD. 
though  the  true  nature  of  the  part- 
nership was  veiled  in  ambiguous  lan- 
guage. The  bill  set  up  the  partner- 
ship between  defendant  and  plaintiff, 
who  was  'skilled  in  dealing  in  sev- 
eral sorts  of  commodities;'  that  they 
'proceeded  jointly  in  the  said  deal- 
ing with  good  success  on  Hoandslow 
Heath,  where  they  dealt  with  a  gen- 
tleman for  a  gold  watch;'  that  de- 
fendant informed  plaintiff  that 
Finchley  'was  a  good  and  convenient 
place  to  deal  in,'  such  commodities 
being  "very  plenty'  there,  and,  if 
they  were  to  deal  there.  It  would  be 
almost  all  gain  to  them;'  that  they 
accordingly  'dealt  with  several  s«n- 
tleraen  for  divers  watches,  ringa. 
swords,  canes,  hats,  clocks,  horses, 
bridles,  saddles  and  other  things,  to 
the  value  of  £200  and  upwards;*^  that 
a  gentleman  at  Black  Heath  had  sev- 
eral articles  which  'defendant 
thought  •might  be  had  for  little  or 
no  money  In  case  they  could  prevail 
on  the  said  gentleman  to  part  with 
the  said  things;'  and  that  'after 
some  small  discourse  with  the   said 

fentleman,  said  things  were  dealt 
or  at  a  very  chet^  rate.'  The  deal- 
ings were  alleged  to  have  amounted 
to  £2,000  aQd  upworda  This  case, 
while  interesting  from  the  views  it 
gives  of  the  audacity  of  the  parties 
and  their  solicitors,  sheds  little  light 
upon  the  legal  question  Involved,  for 
the  bill  was  condemned  for  scandal 
and  impertinence.  The  solicitors 
were  taken  into  custody  and  'fyned' 
£50  each  for  "reflecting  upon  the 
honor  and  dignity  of  this  court;'  the 
counsel  whose  name  was  signed  to 
the  bin  was  required  to  pay  the  cost; 
and  both  the  litigants  were  subse- 
quently hanged  at  "Tybum  and  Maid- 
stone, respectively,  while  one  of  the 
solicitors  was  transported."  After 
this  quotation  the  court  goes  on  to 
say:  "Taken  as  a  whole,  we  do  not 
believe  the  Imoks  disclose  a  parallel 
in  audacity  to  the  case  at  bar,  sav- 
ing always  the  history  of  the  dark- 
lantem  firm  of  Houndslew  Heath,  de- 
tailed above.  That  a  like  iudgment 
did  not  overtake  the  parties  litigant 
here,  as  dissolved  the  ancient  part- 
nership, marks  the  lapse  of  our  mod- 
ern procedure  from  thfet  vigorous  in- 
tegrity with  which  the  ancient 
judges  administered  the  common  law 
in   Its   primitive   virtue." 

[cl  Well  coBStdezed  o— s«,  Mc- 
Mullln  V.  Hoffman,  174  U.  S.  6S9.  19 
set  839.  43  L.  ed.  1117:  Woodson  v. 
Hopkins,  86  Miss.  171,  37  S  1000,  38 
3  298,  107  AmSR  276,  70  LRA  645; 
Kennedy  v.  Lonabaugh,  19  Wyo.  352, 
117  P  1079.  AnnCasl913E  133. 

Acoonattair  19  paztaer  see  Partner- 
ship [30  Cyc  8661. 

Agent's  duty  to  aoooiut  as  af- 
fected 1^  lUeffsUty  of  tzaaaactlon 
see  Agency  |  411. 

.  68.  U.  S.--TTnion  Pac.  R.  Co.  v. 
Durant.  95  tT.  S.  676,  24  L.  ed.  891; 
McBlaIr  v.  Gibbes,  17  How.  2*2.  IS 
L.  ed.  182;  Wann  v.  Kelley,  S  Fed. 
584.  2  McCrary  628. 

Mich. — Richardson  v.  Welch.  47 
Mich.  309,  11  NW  172;  Wilson  v. 
Owen,   30  Mich.   474. 

Miss. — Gilliam  V.  Brown,  43  MIbe. 
641  [overr  Woodson  v.  Hopkins.  85 
Miss.    171,    37    S    1000,    M    S    298,    lOT 


For  later  cases,  developmeiits  and  ohaaf  •■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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placed  on  the  ground  that  recovery  may  be  had 
without  resorting  to  the  illegal  transaction.'*  Cer- 
tainly where  the  profit^  of  an'  illegal  transaction 
have  been  actually  divided  or  invested  in  other 
property,'  the  illegality  of  the  original  transaction 
in  no  way  affects  the  title  to  such  property  or  subse- 
quent dealings  in  regard  to  it.^  If  one  of  the  par- 
ties to  an  illegal  and  unenforceable  contract,  who 
has  received  profits  under  it,  admits  that  a  specified 
Bum  is  due  to  the  other  party,  it  has  been  held  that 
the  latter  may  maintain  an  action  on  an  account 
stated  between  them;^^  or  if  he  has  made  a  special 
promise  to  pay  him  tlie  action,  may  be  brought  on 
that  promise." 

[9  447]  g.  Contract  Merely  Unaathorized.  An- 
other distinction  ia  sometimes  made  in  the  case  of 
contracts  which  are  simply  unauthorized,  but  in- 
volve no  moral  turpitude  and  are  not  expressly  for- 
bidden by  statute,  in  which  case  it  has  been  held 


that  they  may  be  enforced  if  justice  plainly  requires 
it."  So  where  the  contract  is  merely  malum  pro- 
hibitum and  the  illegality  does  not  arise  from  any 
elements  of  moral  turpitude  a  recovery  may  be  had 
of  money  or  property  parted  with  thereunder." 

[$  448]  h.  Persons  Not  Sni  Juris.  Where  a  per- 
son seeking  relief  from  an  illegal  contract  was  not 
sui  juris,  and  therefore  did  not  have  -legal  capacity 
to  enter  into  the  contract,  the  illegality  of  the  con- 
tract will  not  prevent  the  courts  from  granting 
relief  to  him  to  recover  property  parted  with  by 
him  in  execution  of  the  contract." 

[i  449]  i.  Belief  in  Interest  of  Oreditors  or  Heir 
of  Party — (1)  In  Interest  of  Creditor.  As  a  gen- 
eral rule  a  contract  which  is  illegal  should  not  be 
enforced,  nor  should  relief  be  g^nted  therefrom  in 
the  interest  of  creditors  of  one  of  the  parties 
thereto  any  more  than  in  the  interest  of  such 
p^rty."    But  if  the  illegal  contract  partakes  of  the 


AmSR  276,  70  I.RA  S46;  McWlUlams 
v.    PhlUips,   SI   Miss.    1961. 

Pa. — Hippie  v.  Rice,  28  Pa.  408; 
Liestapies  v.  Ingraham.  5  Pa.  71; 
'Weed   V.   Cuming,    23   Pa.   Co.    27. 

S.  C. — Owen  v.  Davis,  17  S.  C.  I* 
315. 

Encr. — Fanner  v.  Russell,  1  B.  A 
P.  898,  12«  Reprint  918:  Tenant  v. 
EUlott,  1  B.  &  P.  3,  126  Reprint  744; 
Sharp  V.  Taylor,  2  Phil.  801.  22  Eng 
Ch  801.  41  Reprint  1158;  Thomson  y. 
Thomson,  7  'ves,  Jr.  470.  32  Reprint 
190.  See  Knapp  v.  Minneapolis,  etc., 
R.  Co..  ae  N.  6.  291,  156  NVV  1019, 
1031  [olt  Cycl  (per  Chrlstlanson,  J., 
concurring  specially). 

68.  Planter's  Bank  v.  'Union  Bank, 
IS  -Wall.  (U.  S.)  488.  21  L.  ed.  473; 
Brooks  V.  MarUn,  2  Wall.  (U.  S.)  70. 
17  L.  ed.  732;  Cook  v.  Sherman,  20 
Fed.  167,  4  McCrary  20;  'Western 
Union  Tel.  Co.  v.  Union  Pac.  R.  Co., 
3  Fed.  423,  1  McCrary  668;  MarUn- 
dale  v.  Shaba,  (Okl.)  151  P  1019; 
Simon  v.  Qarllts.  (Tex.  Civ.  A.)  138 
S'W    461. 

TO.  Brooks  v.  Martin.  2  'WalL  (U. 
S.)  70,  17  L.  ed.  732;  Hoffman  v.  Mc- 
Mullen.  83  Fed.  372,  28  CCA  178,  46 
LRA  410  laff  174  U.  S.  639,  19  SCt 
839,  43  L.  ed.  1117];  King  v.  Winants, 
71  N.  C.  469,  17  AmR  11;  Wells  v. 
McGr«och,  71  Wis.  196.  86  NW  769: 
Scarfe  v.  Morgan,  4  M.  &  W.  270,  160 
Reprint    1430. 

[a]  IMBciiaalOB  of  ml*'— The 
status  of  such  a  case  has  been  well 
put  thus:  "Two  men  enter  Into  a 
conspiracy  to  rob  on  the  highway, 
and  they  do  rob,  aiid  while  one  Is 
holding  the  traveller  the  other  rifles 
his  pocket  of  31.000  and  then  re- 
fuses to  divide,  and  the  other  flies 
a  bill  to  settle  up  the  partnership^ 
when  they  go  Into  all  the  wicked 
details  of  the  consplracv  and  the  ren- 
counter- and  the  treachery.  Will  a 
Court  of  justice  hear  them?  No  case 
can  be  found  where  a  Court  has  pil- 
lowed Itself  to  be  so  abused.  Now 
if  these  robbers  had  taken  the  81,000 
and  invested  it  in  some  legitimate 
business  as  partners,  and  had  after- 
"^ards  sought  the  aid  of  the  Court  to 
settle  up  that  legitimate  business, 
the  Court  would  not  have  gone  back 
to  enquire  how  they  first  got  the 
money;  that  would  have  been  a  past 
transaction,  not  necessary  to  be  men- 
tioned In  the  settlement  of  the  new 
business."  King  v.  Winants,  71  N.  C. 
469.   473.  17  AmR  11. 

71.  Hoffman  v.  McMuIlen,  83  Fed. 
372.  28  CCA  178.  46  LRA  410  [afl  174 
U.  8.  639,  19  SCt  839,  43  L..  ed.  1171; 
Hanks  v.  Baber,  63  111.  292;  .Chace  v. 
Trafford.  116  Mass.  629,  17  AmR  171; 
Overholt  v.  Burbridge.  28  Utah  408, 
417,  79  P  561  Iquot  Cyc]. 

78.  Brady  v- Horvath,  167  111.  610, 
47  N^  767;  Overholt  v.  Burbridge,  28 
Utah   408,    417,   79  P  561    [quot  Cycl. 

73.  Tallman  v.  Lewis,  124  Ark.  6, 
186  8W  296;  Moss  v.  Cohen,  168  N. 
T.  240,  63  NS  8  [rev  16  Misc.  108,  36 
XYS   266   which  aS  11    Misc.   184,   32 


NTS  10781;  Warren  v.  Bouvler,  68 
Misc.  169,  124  NTS  641;  Ashmore  v. 
Bank  of  British  North  America.  18 
B.  C.  257,  13  DomLR  78,  24  WestLR 
840. 

74,  V.  8. — Logan  County  Nat. 
Bank  v.  Townsend.  139  U.  S.  67,  11 
SCt  496,  35  L.  ed.  107-  Central 
Transp.  Co.  v.  Pullman's  Palace-Car 
Co.,  139  U.  S.  24,  11  SCt  478,  35  L. 
ed.  66;  Parkersburg  v.  Brown,  106 
U.  S.  487,  1  SCt  442,  27  L.  ed.  238; 
Hill  County  v.  Shaw,  etc.,  Co.,  225 
Fed.  476,  140  CCA  523;  Hanover  Nat 
Bank  v.  BurlJngame  First  Nat.  Bank, 
109  Fed.  421,  48  CCA  482;  Pullman's 
Palace-Car  Co.  v.  Central  Transp. 
Co.,  66  Fed.   168. 

Ark. — ^McRae  v.  Wamiack,  98  Ark. 
52,  136  SW  807,  33  LRANS  949. 

Md. — ^Konlg  v.  Baltimore,  128  Md. 
466.   97  A  837. 

N.  H. — Manchester,  etc..  R.  Co.  v. 
Concord  R.  Co..  66  N.  H.  100,  20  A 
383,  49  AmSR  682.  9  LRA  689. 

N.  T. — U.  S.  Title  Guaranty  Co.  v. 
Brown,  166  App.  Div.  688.  162  NTS 
470  [aff  217  N.  T.  628  mem.  Ill  NB 
828  mem]. 

N.  C. — Herring  v.  Cumberland 
Lumber  Co.,  169  N.  C.  382.  74  SB 
1011,   42   LRANS  64. 

Tex. — Ft.  Worth  v.  Reynolds, 
(Civ.  A),  190  SW  601. 

Eng. — Sharp  v.  Taylor,  2  Phil.  801, 
22  EngCh  801,  41  Reprint  1163. 

Can. — ^Lapointe  v.  Messier,  49  Can. 
3.  C.   271,   17  DomLR  847. 

"It  is  a  doctrine  of  the  courts, 
however,  now  well  established,  that 
sanction  will  be  given  a  cause  of 
action  proceeding  as  for  quantum 
meruit, .  or  for  recovery  of  property 
or  In  trover,  where  the  property  has 
been  converted,  aside  from  the  con- 
tract and  independent  thereof,  where 
the  contract  Is  merely  malum  pro- 
hibitum, not  malum  In  se  nor  in- 
volving moral  turpitude,  and  does 
not  contravene  public  policy,  and 
where  the  statute  imposes  no  penalty 
for  its  Infraction.  Ttiis  upon  the 
principle  that  the  courts  will  always 
try  to  do  justice  between  the  parties 
where  they  can  do  so  consistently 
with  adherence  to  law."  Hill  County 
V.  Shaw,  etc.,  Co.,  226  Fed.  476,  477, 
140   CCA  623. 

"It  is  no  doubt  the  general  rule  of 
law  that  no  right  of  action  can  spring 
out  of  an  illegal  contract.  And  the 
rule  that  an  fllegal  contract  cannot 
be  enforced  applies  as  well  to  con- 
tracts malum  prohibitum  as  to  con- 
tracts malum  in  se.  But  it  does  not 
necessai-lly  follow  that  all  the  con- 
sequences attending  a  contract, 
which  Is  contrary  to  public  morals, 
or  founded  on  an  immoral  considera- 
tion, attend  and  allect  a  contract 
malum  prohibitum  merely.  The  law 
in  the  former  case  will  not  under- 
take to  relieve  parties  from  the  po- 
sition in  which  they  have  placed 
themselves,  or  to  adjust  the  equities 
between  them.  But  in  the  latter 
case,  while  the  law  will  not  enforce 


the  prohibited  contract,  it  will  take 
notice  of  the  circumstances,  and  If 
justice  and  equity  require  a  restora- 
tion of  money  or  property,  received 
by  either  party  thereunder,  it  will, 
and  in  many  cases  has  given  relief. 
So  also  a  prohibitory  statute  may  it- 
self point  out  the  consequences  of 
its  violation,  and  if,  on  a  considera- 
tion of  the  whole  statute,  it  appears 
that  the  Legislature  intended  to  de- 
fine such  consequences  and  to  ex- 
clude any  other  penalty  or  forfeiture 
than  such  as  is  declared  in  the  stat- 
ute Itself,  no  other  will  be  enforced, 
and  if  an  action  can  be  maintained 
on  the  transaction  of  which  the  pro- 
hibited transaction  was  a  part,  with- 
out sanctioning  the  illegality,  such 
action  will  be  entertained."  U.  S. 
Title  Guaranty  Co.  v.  Brown,  166 
Add.  Dlv.  688.  692,  162  NTS  470  faff 
2lT  N.  Y.  628  mem.  111  NE  828 
mem,  and  quot  Pratt  v.  Short.  79  N. 
Y.   437.   446,   36   AmR  631]. 

[a]  ZUnstzatlons, — (l)  A  contract 
by  plaintift,  having  no  insurable  in- 
terest in  the  life  of  his  debtor,  to 
pay  the  premiums  on  a  policy  to  be 
obtained  on  the  life  of  the  debtor  in 
consideration  of  an  assignment  of 
the  policy,  was  not  one  involving 
moral  turpitude,  and  plaintiff  mfty 
recover  the  amount  of  the  premiums 
paid  by  him  and  the  amount  which 
the  intestate  actually  owed  plaintiff, 
although  the  assignment  contract 
was  a  wagering  contract,  and  hence 
invalid  as  against  public  policy.  Mc- 
Rae  V.  Warmack,  98  Ark.  62,  136  SW 
807.  33  LRANS  949.  (2)  The  parties 
who  were  British  suUecu  bought  an 
American  vessel  which  had  stranded 
off  the  port  of  Liverpool,  rescued 
and  repaired  her,  and  put  her  In 
service  between  British  and  Amer- 
ican ports.  The  ship  was  registered 
In  the  name  of  a  citizen  of  the  United 
States  to  evade  an  act  of  parliament 
which  prohibited  other  than  British 
ships  to  engage  In  such  service  un- 
der British  ownership.  One  of  the 
owners  having  refused  to  account  to 
the  other  for  profits  earned,  suit  was 
brought,  and  relief  decreed.  "The 
violation  of  law  suggested  was  not," 
said  the  16rd  chancellor,  "any  fraud 
upon  the  revenue,  or  omission  to  pay 
what  might  be  due;  but,  at  most, 
an  invasion  of  a  parliamentary  pro- 
vision, supposed  to  be  beneficial  to 
the  ship  owners  of  this  country." 
Sharp  V.  Taylor,  2  Phil.  801,  817,  22 
EngCh  801,   41  Reprint   1163. 

75.  Mills  V.  Hudglns,  97  Qa.  417. 
24  SE  146;  Ruchlzky  v.  DeHaven,  97 
Fa.  202:  Simmons  v.  Kincald.  6 
Sneed   (Tenn.)   460. 

78.  La — Oravier  v.  Carraby,  17 
La.  118,  36  AmD  608. 

Me. — Marks  v.  Hapgood,  24  Me. 
407. 

Mass.— Traders'  Nat  Bank  i-*^ 
Steere,  165  Mass.  389.  48  NE  187. 

N.  H. — Clark  v.  Gibson,  12  N.  H. 
386. 
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nature  of  an  agreement  in  fraud  of  the  rights  of 
the  creditors  of  one  of  the  parties  thereto,  relief 
therefrom  may  be  granted  in  the  interest  of  the 
creditors  of  such  party.'" 

[(  460]  (2)  In>Interest  of  Heir.  It  has  been 
held  that  the  heir  or  personal  representative  of  one 
of  the  parties  to  an  illegal  contract  has  no  greater 
right  to  be  relieved  from  the  contract  or  to  enforce 
it  than  his  decedent  had.''^ 

[$451]  3.  Waiver  and  Estoppel— a.  Waiver. 
A  party  to  an  illegal  contract  cannot,  either  at  the 
time  of  the  execution  of  the  contract  or  afterward, 
waive  his  right  to  set  up  the  defense  of  illegality  in 
any  action  thereon  by  the  other  party." 


[i  462]  b.  BatiflcatioiL  A  contract  malum  in  se 
or  against  public  policy  cannot  be  made  valid  by 
ratification ,  but  an  act  or  contract  which  has  been 
declared  void  by  statute,  for  the  protection  or  bene- 
fit of  a  certain  party  or  class  of  parties,  i^  voidable 
only  and  is  capable  of  ratification  by  the  acts  or 
silence  of  the  beneficiary  or  beneficiaries,"  except 
when  in  contravention  to  any  public  reason  or 
public  policy.** 

[i  453]  c  EstoppeL  An  agreement  void  as 
against  public  policy  cannot  be  rendex«d  valid  by 
invoking  the  doctrine  of  estoppeL** 

[$  454]  d.  Retention  of  Benefits.  While  there 
are  cases  to  the  effect  that,  as  loiig  as  a  party  re- 


N.  T. — Oray  v.  Oznard  Bros.  Co., 
69  Hun  387.  IS  NTS   86. 

Pa. — Chestnut  v.  Harbaush,  78  Pa. 
473;  Spelse  v.  McCoy,  6  watts  &  S. 
48S.   40  AmD  579. 

Tenn. — Tenner  v.  Robertson,  de- 
cided at  Jackson,  1876. 

Eag. — In  re  Mapleback,  4  Ch.  D. 
160. 

[a]  AppUoatloaa  of  ml*. — (1) 
Money  lost  by  a  waerer  on  an  elec- 
tion and  paid  over  to  the  winner 
cannot  be  recovered  back  from  him 
by  means  of  a  foreign  attachment  at 
the  suit  of  a  creditor  of  the  loser. 
Speise  V.  McCoy,  6  Watts  &  S.  (Pa.) 
48E.  40  AmD  679.  (2)  A  creditor  of 
on«  of  the  parties  to  a  ambling 
contract  cannot  reach  the  deposit,  al- 
thougrb  in  the  hands  of  a  stakeholder, 
unless  the  party  is  insolvent  or  in 
embarrassed  circumstances.  Clark 
V.  Otbson,  12  N.  H.  386. 

77.  See  Fraudulent  Conveyances. 

78.  Marksbury  v.  Taylor,  lO  Bush 
(Ky.)  619;  Gravier  v.  Carraby,  17 
La.  118,  86  AmD  608;  White  v.  Hun- 
ter. ^3  N.  H.  128;  Ayerst  v.  Jenkins, 
L,.  R.  16  ISq.  27E  Joverr  dicta  Matthew 
V.  Hanbury,  2  Vern.  Ch.  187,  23  Re- 
print 723]. 

7».  U.  S. — Embrey  v.  Jemison,  131 
tJ.  S.  836,  8  set  776,  33  L.  ed.  172; 
Oscanyan  v.  Winchester  Repeating 
Arms  Co.,  103  U.  S.  261,  26  L.  ed. 
639;  Hall  v.  Coppell,  7  Wall.  642,  19 
L.  ed.  344. 

Ga. — Faircloth  v.  De  Leon,  81  Oa. 
168.  7  SE  610. 

111.— Shenk  v.  Phelps,  6  111.  A.  612. 

La. — State  v.  Vlon,  12  La.  Ann. 
688. 

Mass. — Dunham  v.  Presby,  120 
Mass.  286;  Cardose  v.  Swift.  113 
Mass.   260. 

Hiss. — ^American  Mfg.  Co.  v.  Cres- 
cent Drug  Co.,  113  l»ss.  180,  73  S 
888 

Nobr.— Wilde  v.  Wllde,  87  Nebr. 
«»1.  n  NW  724. 

N.  T. — ^Barton  v.  Port  Jackson,  etc.. 
Plank  Road  Co.,  17  Barb.  397.  Con- 
tra Herrltt  v.  Millard.  3  Abb.  Dec. 
291,  4  Keyes  208;  Pepper  v.  Haight, 
20  Barb.  429.      ■ 

N.  C. — Cansler  v.  Penland,  126  N. 
C.  678,  34  SB  688,   48  LRA  441. 

Pa.— Peet  v.  Knight.  2  Pa.  Co.  446. 

Eng. — Equitable  L.  Assur.  Soc.  v. 
Reed,  [19141  A  C.  687:  Ribbans  v. 
Crlckett,  1  B.  &  P.  264,  126  Reprint 
896 

Can. — De  Montreal  v.  Brault,  30 
Can.  S.  C.  698. 

80.  U.  S. — U.  S.  V.  Grossmayer,  9 
Wall.  72,  19  L.  ed.  627;  Westerlund 
T.  Black  Bear  Min.  Co.,  203  Fed.  689, 
121    CCA   627. 

Ala. — Moog  V.  Hannon,  93  Ala. 
603,  9  S  696;  Swann  v.  Miller,  82 
Ala.  630,  1  S  66;  Pettit  v.  Pettlt,  32 
Ala.  288;  Rainey  v.  Cappe,  22  Ala. 
288'  Butler  v.  Lee,  11  Ala.  885.  46 
AmD  230;  Shippey  v.  Eastwood,  9 
Ala.    198. 

Ark. — ^Tucker  v.  West,  29  Ark. 
386. 

Ga.— Calhoun  v.  Phillips,  87  Oa. 
482,  13  SE  693;  Meriwether  v. 
Smith,  44  Oa.   641. 

111. — Felouse  v.  Slaughter,  241  III. 
216,  89  NB  269  [alt  142  HI.  A.  667 
mem  ]. 


Ind. — ^Pritchett  v.  Ahrens,  26  Ind. 
A.  6(,  59  NE  42,  84  AmSR  274. 

Ky. — PYears  v.  United  Loan,  etc.. 
Bank,  172  Ky.  256,  189  SW  226; 
ThomaMon  v.  Warren,  8  B.  Mon. 
488. 

lis. — Ackerman  v.  Lamer,  116  La. 
101,  40  S  681:  New  Orleans  Bank  v. 
Ftantom,  22  La.  Ann.  462. 

Me. — Plaisted  v.  Palmer,  63  Me. 
676:   Pope   V.   Linn,   50   Me.   83. 

Mass. — Ladd  v.  Rogers,  11  Allen 
209;  Day  v.  McAllister,  16  Gray 
438 

Mich.— Winfleld  v.  Dodge,  46  Mich. 
866.  7  NW  906,  40  AmR  476;  Lyon 
V.  Waldo,  36  Mich.  346;  Tucker  v. 
Mowrey,   12  Mich.   878. 

Minn. — Handy  v.  St.  Paul  Globe 
Pub.  Co^  41  Minn.  188,  42  NW  872, 
16  AmSR  696,   4   LRA  466. 

Miss. — Kounts  V.  Price,  40  Miss. 
341. 

Mo.— Parke  v.  Mullett,  246  Mo.  168, 
149  SW  461;  Gwinn  v.  SImes,  61  Mo. 
336:   Bick  V.  Seal,  46  Mo.  A.   476. 

Nebr. —  McCormick  Harvesting 

Mach.  Co.  V.  Miller,  64  Nebr.  644, 
74   NW   1061. 

N.  H.— Boutelle  v.  Melendjr,  I» 
N.  H.  196.  49  AmD  152;  Allen  v. 
Demlng,   14  N.  H.  133,  40  AmD  179. 

N.  J. — Steffens  v.  Earl,  40  N.  J. 
L.  128,  29  AmR  214;  Reeves  v. 
Butcher,  31  N.  J.  L.  224;  Nelbert  v. 
Baghurst,  (Ch.)  26  A  474;  Ryqo  v. 
Darby,  20  N.  J.  Bq.  231. 

N.  T.— Gray  v.  Hook,  4  N.  Y.  449; 
Strauss  Linotyping  Co.  v.  Schwalbe, 
169  App.  Div.  847,  144  NTS  649: 
Slrkln  V.  Fourteenth  St.  Store,  124 
App.  Div.  384,  108  NTS  830;  Wheeler 
V.  Wheeler,  6  Lans.  355;  Robinson  v. 
Kalbfleisch.  6  Thomps.  db  C.  212;  Mc- 
Kee  V.  Cheney,  62  HowPr  144. 

Oh. — Springfield  F.  *  M.  Ins.  Co. 
V.  Hull,  61  Oh.  St.  276,  87  NB  1116, 
26  LRA  37. 

Okl.— -Prultt  V.  Oklahoma  Steam 
Baking  Co.,  39  Okl.  609,  136  P  730; 
Stanard  v.  Sampeon,  28  Okl.  13,  99 
P  798. 

Pa. — Henry  Christian  Bldg.,  etc., 
Assoc  V.  Walton.  181  Pa.  201,  37  A 
261,  69  AmSR  636;  Lancaster  County 
V.  Fulton,  128  Pa.  48.  18  A  384,  6 
LRA  436;  Sblsler  v.  Vandlke,  92  Pa. 
447,  37  AmR  702;  Hunter  v.  Nolf,  71 
Pa.  282;  Negley  v.  Lindsay,  67  Pa. 
217,  6  AmR  427;  Pearaoll  v.  Chapin, 
44  Pa.  9;  Columbia  Bridge  Co.  v. 
Kline,  Brightly  320,  4  PaLJRep  89, 
6   PaLJ   317. 

Tenn. — Games  v.  Polk,  4  Coldw. 
87. 

Tex. — Rue  V.  Missouri  Pac.  R.  Co.; 
74  Tex.  474,  8  SW  633.  16  AmSR  862; 
Dittmar  v.  Myers,  39  Tex.  295. 

Vt. — Jenness  v.  Simpson,  84  Vt. 
127.   78  A   886. 

Wash. — Reed  v.  Johnson,  27  Wash. 
42^67  P  381,  67  LRA  404. 

W.  Va. — Davis  v.  Henry,  4  W.  Va. 
671. 

Wis.— Vins  V.  Beatty.  61  Wis.  646, 
21   NW  787. 

[a]  Ztlustratloa^— Public  policy  for- 
bids the  application  of  the  rule  of 
ratifloation  to  a  contract  of  sale  of 
goods  by  plaintiff  to  defendant 
through  its  purchasing  agent,  in- 
duced by  plaintiff's  .illegal  agree- 
ment to  pay  the  agent  a  commission 


Fourteenth  St   Store,   124  App.   Div. 
384,   108  NTS  830    [rev.  66  Misc.   288, 

106   NTS    179    (aff   64   Misc.    186.    105 


NTS  638)]. 

[b]  rayauat  Into  eo«st<— Where 
a  suit  is  on  aq  Illegal  contract,  the 
payment  of  money  Into  court  rivea 
the  contract  no  validity.  Scrlbner  v. 
Hollis.    48  N.  H.   SO. 

81.  Westerland  T.  Black  Bear 
Min.  Co.,  203  Fed.  699,  121  CCA  •27; 
State  v.  Buttles,  8  Oh.  St.  SOS:  Nor- 
beck,  etc.,  Co.  v.  SUte,  32  S.  D.  189, 
142  NW  847.  Ann<>uil916A  2X9.  See 
St.  Louts,  etc..  R.  Co.  v.  Tsrre  Haute, 
etc.,  R.  Co.,  33  Fed.  440  [aff  145  U.  S. 
398,  12  set  963,  86  L.  ed.  748]  (where 
a  contract  was  held  ratiflefl  after  a 
change  in  the  law). 

ea.  Norbeck,  etc.,  CTo.  v.  State.  32 
S.  D.  189,  142  NW  847,  AnnCasl916A 
229 

88;  U.  S. — ^Pullman's  Palace  Car 
Co.  V.  Central  Transp.  Cto.,  171  U.  S. 
1S8,  18  set  808,  43  L.  ed.  108:  Taen- 
ser  V.  Chicago,  etc.,  R.  Co.,  191  Fed. 
643,  112  CCA  163  tcertiorarl  dism 
223  TJ.  8.  746  mem,  82  SCt  638  mem. 
66  L.  ed.  640  mem];  In  re  Canfleld. 
190  Fed.  266  [rev  on  other  grounds 
193  Fed.  934,  113  CCA  662  (aff  228 
V.  S.  161,  63  SCt  491,  67  L.  ed. 
780)];  McKinney  v.  Big  Horn  Basin 
Dev.  Co.,  167  Foa.  770,  98  (XJA  258; 
Pittsburgh  Constr.  Co.  v.  West  Side 
Belt  R.  Co.,  151  Fed.  126  [aff  154 
Fed.  929,  88  CICA  501,  11  LRANS 
1145]. 

Ala. — ^Birmingham  Water  Works 
Co.  V.  Brown,  191  Ala.  467.  469,  67  S 
618,  LRA1916D  1086  [clt  Cycl;  Ellis 
V,  Batson,  177  Ala.  313,  68  S  1»3. 

Cal. — Colby  v.  Title  Ins.,  etc.,  Co.. 
160  Cal.  682,  117  P  913,  86  LRANS 
818,  AnnCasl913A  516;  In  re  True, 
120  C^l.   352,   52  P  815. 

111. — Durkee  v.  Peo.,  166  ni.  364. 
40  NB  626,  46  AmSR  840  [aff  63 
111.  A.   896]. 

Ind. — Lynch  v.  Rosenthal,  144  Ind. 
86,  42  NB  1103.  65  AmSR  168.  31 
LRA  835:  Brown  -v.  Columbus  First 
Nat.  Bank.  137  Ind.  666.  37  NB  158. 
24  LRA  206;  Wilson  v.  Fahnestock. 
44  Ind.  A.  35,  86  NB  1037iRobison  v. 
Wolf,  27  Ind.  A.  688,  62  NB  74. 

Iowa. — ^Langan  v.  Sankey.  S6  Iowa 
62,   7  NW  393. 

Kan. — ^Flersheim  v.  Cary,  89  Kan. 
178,  17  P  826. 

La.— Kelly  v.  Kelly,  131  lA.  1024, 
60  S  671. 

Md. — Schaun  v.  .Brandt,  116  Md. 
560.    82   A   551. 

Mass. — ^Hardy  v.  Smith,  136  Haas. 
328. 

Mich. — Robinson  v.  Patterson.  71 
Mich.  141,  39  NW  21, 

N.  H. — Solomons  ▼.  Chesley.  68 
N.  H.  288. 

N.  M.— Sandusky  Third  Nat.  Bxch. 
Bank  v.  Smith,  17  N.  M.  16«.  125  P 
632. 

N.  T. — ^Wheeler  v.  Wheeler,  6  Lana 
356. 

S.  D. — Minnesota,  etc,  R.  Co.  v. 
Way,  34  S.  D.  4667148  NW  868.  LRA 
1915B    926. 


on    all    orders    that    he    places    with 
plaintiff,  although  defendant  does  not         I 
rescind  the  contract,  or  counterclaim 
for  damages  in  an  action  againat  it 
for    the    purchase  '  price.      Slrkln    v. 


For  later  oases,  a«T«Iopmsnts  and  ohaagsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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t&ins  the  benefit  of  an  agreement,  he  will  not  be 
allowed  to  avail  himself  of  its  illegality,**  they  are 
contra  to  the  weight  of  authority  and  are  opposed 
to  the  general  role  already  stated,"  it  being  ordi- 
narily held  that,  where  the  contract  is  void  because 
of  illegality,  its  repudiation  by  one  party  does  not 
give  the  other  a  right  to  have  restored  to  him  what 
he  parted  with  under  it.** 

[t  455]  e.  Keceuity  That  Objection  Be  Baised.*^ 
'Courts  will  not,  even  with  the  consent  of  the  parties, 
enforce  an  illegal  contract,**  and  will  of  their  own 
motion  take  notice  of  illegal  contracts  which  come 
before  them  for  adjudication  and  leave  the  parties 
where  they  have  placed  themselves.**  But  it  has 
been  held  that,  where  a  contract  is  not  illegal  on 
its  faee,  and  there  is  no  suggestion  of  illegality  in 


the  answer  to  an  action  thereon,  the  defense  of  il- 
legality will  not  prevail,  unless  a  case  is  presented 
which  requires  the  court  to  interpose  on  its  own' 
motion  and  stop  the  proceedings  on  grounds  of  pub- 
lic policy.'*'  Further,  a  contract  will  not  be  de- 
clared illegal  unless  it  is  unlawful  on  its  face,  where 
the  surrounding  circumstances  are  not  before  the 
court."* 

[$  456]  4.  Performance  by  Plaintiff— a.  In  Otm- 
eraL  The  fact  that  the  party  seeking  to  enforce 
executory  provisions  of  an  illegal  contract,  4lthough 
they  consist  only  of  promises  to  pay  money,  has  per- 
formed the  contract  on  his  part,  and  that  unless  the 
other  party  is  compelled  to  peif  onn  he  will  derive 
a  benefit  therefrom  will  not  induce  the  cotiH  to 
enforce  such  provisions." , 
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[i  457]  b.  Implied  Contract.  Nqr  can  the  party 
performing,  on  hia  part,  the  proyisious  of  an  illegal 
contract  recover  on  the  ground  of  an  implied 
promise  on  the  part  of  the  party  receiving  the  bene- 
fits therefrom  to  pay  therefor,  as  the  law  will  im- 
ply no  promise  to  pay  for  benefita  received  under 
an  illegal  contract  by  reason  of  the  performance 
thereof  by  the  other  party.** 

Contracts  in  which  public  officer  is  interested.^ 
In  some  jurisdictions  it  is  held,  where  public  officers 
contract  with  themselves  for  the  performance  of 
work  or  the  furnishing  of  supplies,  that  there  can 
be  no  recovery  on  the  part  of  the  officer  on  a 
quantum  meruit  or  quantum  valebat  for  what  his 
services  or  the  property  is  reasonably,  worth,  on 
the  ground  that  there  can  be  no  implied  contract 
where  the  contract  is  for  any  reason  illegal."  On 
the  other  hand,  there  are  decisions  which  permit  a 
recovery  on  a  quantum  meruit  or  valebat,  when 
such  contracts  are  not  prohibited  by  statute,  and 
when  the  goods  or  services  contracted  for  and  actur 


ally  delivered  yrere  proper  and  necessary,  and  no 
unfairness  was  used  or  undue  advantage  taken  by 
the  public  officer  in  obtaining  the  contract.^  If, 
however,  the  services  rendered  by  the  public  officer, 
and  for  which  a  recovery  is  sought  by  him  on  a 
quantum  meruit,  conferred  no  benefit  on  the  public 
corporation  which  it  could  have  rejected,  and  by  re- 
taining which  it  could  be  said  to  have  ratified  the 
contract,  it  would  seem  that  the  rule  permitting  a 
recovery  on  a  quantum  meruit  should  not  prevail ;" 
and,  further,  no  action  can  be  maintained  where  the 
contract  transg^sses  an  express  statutory  prohibi- 
tion.** 

[i  458]  6.  Sight  of  Third  Partios  to  Set  Up 
Illegality.  The  defense  of  illegality,  although  open 
to  the  parties  and  those  claiming  under  them,**  can- 
not as  a  general  rule  be  invoked  by  third  persons.' 
This  rule  is  of  course  subject  to  an  exception,  where 
it  is  attempted  to  assert  rights  based  on  the  eon- 
tract,'  where  the  illegality  of  the  contract  appears 
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Me. — Ellsworth  v.  Mitchell,  31  Me. 
247. 

Mass. — ^Edward  Thompson  Co.  v. 
PakulskI,  220  Mass.  96,  107  NE 
412. 

Mich.— Cleveland  v.  Miller,  94  Mich. 
97,   63   NW   961. 

Minn.— Bohn  Mfg.  Co.  v.  Hollls.  54 
Minn.  223,  56  NW  1119.  40  AmSR 
319.    21    LRA   337. 

Miss. — Williams  v.  Simpson,  70 
Miss.   113,   11   S  689. 

Mont — Owens  v.  Davenport,  39 
Mont  655,  104  P  682,  28  LRANS 
996. 

N.  H. — Clark  v.  Gibson,  12  N.  H. 
886 

N.  Y. — Wood  V.  Erie  R.  Co.,  9  Hun 
648   raff  72   N.   Y.   196,  28  AmR  1261. 

Okl.— Huber  v.  Culp,  46  Okl.  670, 
149  P  216. 

S.  C. — Anderson  v.  Moncrieff,  3  S. 
C.    Eq.    124. 

Tex. — Southern   Kansas   R.   Co.    v. 


Cox,    43    Tex.    Civ.    A.     79,     95     SW 
1124. 

Vt. — ^Edson  v.   Pawlet    22   Vt    291 
Wis. — Farmers',  etc..  Bank   v.   De- 
troit, etc.,  R.  Co.,  17  Wis.  872. 

Ont. — Langdon    v.     Robertson.     1] 
Ont    497. 


[a1  AgrMms&ta  orsatlBr  a  jpo- 
aopoly  in  restraint  of  trade  Wpi 
against  public  policy,  although~n- 
valld  and  unenforceable,  are  not 
Illegal  In  the  sense  of  giving  a  right 
of  action  to  third  persons  for  an 
injury  sustained.  National  Flre- 
proofing.  Co.  v.  Mason  Builders' 
Assoc,  169  Fed.  269,  94  CCA  536. 
26    LRANS    148. 

[b]  mustmtlona^— (1)  One  who 
has  given  his  note  for  a  legal  and 
valuable  consideration  cannot  avoid 
payment  because  the  payee  has 
transferred  it  In  payment  of  a  debt 
which  the  law  would  declare  illegal. 
Gould  V.  Leavitt  92  Me.  >416,  43  A 
17.  (2)  A  carrier  who  contracts  with 
a  corporation  to  transport  goods  for 
it  cannot  defend  an  action  for 
damages  resulting  from  his  neg- 
ligence in  transporting  such  goods  on 
the  ground  that  the  corporation  could 
not  lawfully  acquire  title  to  them. 
Farmers',  etc.,  Bank  v.  Detroit,  etc„ 
R.  Co..  17  Wis.  372.  (3)  A  purchaser 
of  books  who  has  not  been  disturbed 
in  his  possession  cannot  defeat  an 
action  for  the  price  on  the  ground 
that  the  books  infringed  a  copyright 
owned  by  another.  Edward  Thomp- 
son Co.  V.  PakulskI,  220  Mass.  96, 
107  NE  412.  (4)  The  fact  that  one 
who  delivers  goods  to  a  carrier  for 
transportation  carries  on  business 
under  a  Arm  name  when  In  fact  he 
has  no  partner,  and  thus  violates  a 
law  of  the  state,  is  no  defense  to 
an  action  by  him  against  the  carrier 
for  injuries  to  the  goods  In  course 
of  transportation.  If  In  fact  he  is 
the  true  owner  of  the  goods.  Wood 
V.  E:rle  R.  Co.,  9  Hun  648  [aff  72 
N.  Y.  196,  58  AmR  125].  (6)  Al- 
though a  wager  is  illegal  and  may 
be  rescinded  by  the  parties,  a  cred- 
itor cannot  rescind  his  debtor's 
wager  agreement  and  claim  the 
money  deposited  with  the  stake- 
holder, unless  the  debtor  Is  insolvent 
or  financially  embarrassed.  Clark  v. 
Gibson,  12  N.  H.  386.  (6)  The  fact 
that  a  contract  Is  against  public 
policy  as  in  general  restraint  of 
trade  will  not  confer  a  riglit  of  ac- 
tion on  third  persons.  Bohn  Mfg.  Co. 
V.  Hollls,-  64  Minn.  223,  55  NW  1119. 
40  AmSR  819,  21  LRA  337.  (7)  The 
fact  that  there  Is  an  Illegal  and 
champertous  agreement  between 
plaintiff  and  his  attorney  is  no 
defense.  Such  defense  can  arise  only 
when  the  champertous  agreement  it- 
self Is  sought  to  be  enforced.  See 
Champerty    and   Maintenance    i    103. 

3.     Cumberland    Tel.,    etc.,    Co.    v. 


For  later  ossm>  der^lopnMBte  and  «lumg«a  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 


§§  458-460] 


CONTRACTS 


[13  C.  J.]     5W 


from  plaintiff's  own  shoving,'  or  where  the  inter- 
ests of  the  person  asserting  the  invalidity  are 
affected,* 

BACovery  of  money  paid  to  third  person  for  nao 
of  party.  Where,  in  execution  or  satisfaction  of  an 
illegal  contract,  one  of  the  parties  thereto  pays 
mimey  or  delivers  property  to  a  third  person  for  the 
use  of  the  other  party  to  the  contract,  on  his 
promise,  express  or  implied,  to  deliver  such  prop- 
erty to  such  other  party,  such  third  person  cannot 
defend  an  action  by  the  latter  for  such  property  on 
account  of  the  illegality  of  the  contract  in  pursn- 
ance  of  which  it  was  deUvered  to  him.  In  such  case 
the  action  ia  not  based  on  the  illegal  contract,  but 
on  the  independent  contract  of  such  third  person 
to  deliver  over  the  property  received  by  him,*'  al- 
though an  exception  to  this  rule  has  been  recog- 
nized in  cases  of  contracts  having  a  tendency  to  in- 
jure the  public  service.' 

[$  459]  6.  Form  of  Illegal  Agreement.  The  sub- 
stance, not  the  form,  of  the  agreement  ia  looked  at, 
and,  although  valid  on  its  face,  oral  evidence  is  al- 


Bvansvllle,  137  Fed.  187  [aff  14*  Fed. 
238.  74  CCA  S681.  See  supra  I  440. 
S.  Martin  v.  Trancls.  173  Ey.  S29. 
191  SVT  n»;  Roller  v.  Murray,  107 
Va.  S27,  59  SB  421.  Bee  supra 
I   4S5. 

4.  Atlanta  Finance  Co.  v.  Southern 
R.  Co..   IS  aa.  A.  ««3,  84  SK  147. 

5.  Ark. — Barker  v.  Parker,  28  Ark. 
StO. 

Mass. — ^Fairbanks  v.  Blacklngt^q, 
9   Pick.   98. 

Mo. — Roselle  V.  Beckemelr,  134  Ho. 
380,  36  SW  1182;  Hatch  v.  Hanson, 
46    Mo.    A.    323. 

N.  T. — ^Wood worth  v.  Bennett.  48 
N.  T.  278,  8  AroR  706  [rev  B8  Barb. 
361];  Merrltt  v.  Millard,  4  Keyes 
808. 

S.  C. — Owen  V.  Davis.  17  S.  C.  L. 
316. 

Tenn. — ^Bendet  v.  Ellis,  120  Tenn. 
277,  111  SW  796,  127  AmSR  1000, 
18  L.RANS  114. 

W.  Va. — Cheuvront  v.  Homer,  62 
W.    Va.    476,    S9    SB   964. 

Wis. — Klewert  v.  Rlndskopf,  46 
Wis.  481,  1  NW  163,  82  AmR  781: 
Lemon  v.  Grosskopf,  22  Wis.  447,  99 
AmD   68. 

ESig. — ^Farmer  v.  Russell.  1  B.  ft  P. 
296,  12S  Reprint  918;  Tenant  v. 
BlUott,  1  B.  &  P.  8,  126  Reprint  744; 
Thonrjson  v.  Thomson.  7  Ves.  Jr.  470, 
12  Reprint  190. 

la]  AspUcatloii  of  tttXa. — Where 
plaintiff  In  violation  of  a  statute  sold 
a  diamond  ring  by  a  contract  of 
conditional  sale,  and  the  purchaser 
before  it  was  fully  paid  for  pawned 
It  to  defendant  who  took  it  In  good 
faith  and  without  knowledge  of  the 
conditional  sale  contract,  defendant 
took    no     greater    rights    than     the 

Pledgor  and  was  liable  In  an  action 
or  conversion,  plaintiff's  right  of 
action  being  In  no  sense  based  on 
the  illegal  sale.  Pelosi  v.  Bugbee, 
217   Mass.    679,    106    NB   222. 

6L  MarOn  v.  Francis,  178  Ky.  629, 
191   SW  269. 

7.     See   infra   i   936. 

B.  McDonald  v.  Bom,  136  Mich. 
177.  97  NW  698;  Corn  Exch.  Nat. 
Bank  v.  Jansen,  70  Nebr.  679,  97 
NW  814;  Kuhn  v.  Buhl,  261  Pa.  848, 
96  A  977,  986  [quot  Cyc];  Clark  v. 
Swan,  19  B.  C.  532. 

[a]  &i  a  weU-knowa  ease,  under 
the  guise  of  a  contract  for  the  sale 
by  defendant  to  plaintiff  of  a  horse 
at  a  price  to  depend  on  the  event 
of  a  trial  of  its  speed  and  staying 
power,  there  was  concealed  a  mere 
bet  of  {200  that  the  horse  within  a 
month  should  trot  eighteen  miles 
within  an  hour.  Defendant's  horse, 
having  failed  to  accomplish  the  task 
set  him,  was  claimed  by  plaintiff  at 
the  nominal  price  of  one  shilling. 
The  nature  of  this  wagering  con- 
tract was  transparent,  and  plaintiff 
In   vain  argued   that   it   was  a  bona 


tide  oondltlonal  bargain.  Brogdan  y. 
Marriott,  8  Blng.  N.  Cas.  88,  J2  ECL 
49    132   Reprint  348. 

9.  U.  S. — Armstrong  v.  Toler,  11 
Wheat.  268,  6  L.  ed.  468;  In  re  Can- 
fleld,  190  Fed.  266  [rev  on  other 
grounds  193  Fed.  934,  113  CCA  662 
(aff  228  U.  S.  181,  33  SCt  491,  57 
Lk  ed.  780)];  Holman  v.  Thomas,  171 
Fed.  219  [Tev  on  other  grounds  178 
Fed.  675.  102  CCA  176].  / 

Conn. — Sturges  v.  Bush,  6  Day 
452. 

111. — Henderson  v.  Palmer,  71  III. 
579,  22  AmR  117:  Naah  v.  Monhelmer, 

20  111.  215;  Webster  v.  Sturges,  7  HI. 
A.  569. 

Ind. — Mount  v.  Montgomery  County, 
168  Ind.  661,  80  NE  629,  14  LRANS 
483 

Kan, — Cox  ▼.  Orubb,  47  Kan.  48S, 
28  P  167,  27  AmSB  308;  Hallam  v. 
Huffman,  5  Kan.  A.  '  308,  48  P 
602. 

La. — Cummings  v.  Saux,  80  La. 
Ann.  207:  Dranguet  v.  Rost  21  La. 
Ann.  538;  Davis  v.  Holbrook.  1  La. 
Ann.  176. 

Mass. — Kennedy  v.  Welch,  196 
Mass.  592.  88  NB  11;  Wheeler  v. 
Russell,  17  Mass.   258. 

Mich. — Comstock  v.  Draper,  1  Mich. 
481,    53    AmD   78. 

Mo. — ^Buckin^ham  v.  Fitch,  18  Mo. 
A.   91. 

N.  H. — Jones  v.  Surprise,  64  N.  H. 
248.  9  A  384. 

N.  Y. — Murray  v.  Narwood,  192 
N.  Y.  172,  84  NB  968:  Woodworth  v. 
Bennett,  43  N.  Y.  273,  3  AmR  706; 
Coffey  V.  Burke,  132  App.  Div.  128, 
116  NYS  614;  Boyd  v.  Boyd,  130  App. 
Div.  161,  114  NYS  361;  Rose  v.  Truax, 

21  Barb.  361;  Barton  v.  Fort  Jack- 
son, etc.  Plank  Road  Co.,  17  Barb. 
397. 

N,  C. — Security  Ll,  etc.,  Co.  v. 
Costner,    14«    N.    C.    293,    63    SB    804. 

Okl. — Stanard  v.  Sampson,  23  OkL 
18,  99,  P  796. 

Pa. — Johnson  v.  HuUngs,  103  Pa. 
498,  49  AmR  131;  Mbrrls  Run  Coal 
Co.  v.  Barclay  Coal  Co.,  68  Pa.  173, 
8  AmR  169. 

Tex. — Shelton  v.  MarsheJl,  16  Tex. 
344. 

Wis. — ^McMillan  v.  Barber  Asphalt 
Pav.  Co^  161  Wis.  48,  6.3,  138  NW 
94,   AnnCasl914B  53  jcit  CycJ. 

Wyo. — Swinney  v.  Edwards,  8  Wyo. 
64,   55  P  306,   80  AmSR  916. 

Eng. — De  Begins  v.  Armistead,  10 
Bing.  107,  25  ECL  68,  131  Reprint 
846;  Aubert  v.  Maze,  2  B,  ft  P.  371, 
126    Reprint    1333. 

■ncoessiva  or  rmawal  notes  see 
Bills  and  Notes   {   658. 

[a]  Appllcatloii  of  role. — Where 
the  Illegal  transaction  gives  rise  to 
a  submission  to  arbitration,  a  note 
for  the  amount  of  the  award  is 
tainted  by  the  original  illegality. 
Tandy  v.  Blmore-Cooper  Live   Stock 


-Buffendeau  v.  Brooks,  28  Cal. 


ways  admissible  to  show  an  illegal  purpose.^  There- 
fore, in  order  to  arrive  at  the  substonce  of  it,  a 
opurt  will  not  confine  its  attention  to  the  mere 
words  in  which  it  is  expressed,  for  an  illegal  agree- 
ment may  be  spmetimes  concealed  under  the  guise 
of  language  which  on  the  face  of  it,  if  words  only 
were  to  be  considered,  might  constitute  a  legally  en- 
forceable contract.' 

[i  460]  7.  Contracts  Qrowing  Out  of,  or  Oon- 
nected  with,  Illegal  Contract — a.  In  QeneraL  T^ere 
a  contract  grows  infmediately  out  of,  and  is  con- 
nected with,  a  prior  ill^al  contract,  the  illegality 
of  such  prior  contract  will  enter  into  the  new  con- 
tract and  render  it  illegal.'  And  the  rule  has  been 
broadly  laid  down  that,  if  the  connection  between 
the  original  ill^al  contract  and  the  new  contract 
can  be  traced,  and  that  if  the  latter  is  connected 
with,  and  grows  out  of,  the  former,  no  matter  how 
many  times  and  in  how  many  different  forms  it 
may  be  renewed  it  cannot  form  the  basis  of  a  re- 
covery." So  every  new  agreement  in  furtherance 
of,  or  for  the  purpose  of  carrying  into  effect,  any 

Cpmmn.  Co_  118  Mo.  A.  409,  87  SW 
614  (so  holding,  where  cattle  were 
pastured  on  an  inclosed  portion  of 
the  public  domain  in  violation  of  28 
U.  S.  St.  at  L.  321  c  149,  declaring 
It  to  be  a  misdemeanor  to  erect  or 
maintain  any  fence  inclosing  more 
than  one  hundred  and  sixty  acres  of 
the  public  domain,  and  the  amount 
of  a  note  given  in  payment  therefor 
was  arrived  at  by  a  common-law, 
arbitration). 

10.  U.  S. — Armstrong  v.  Toler,  11 
Wh.eat.  258,  6  L.  ed.  468  [aff  24  F. 
Cas.  No.  14,078,  4  Wash-  C.  C. 
2971. 

Cal.— I 
641. 

Qa, — Cniancely  v.  Bailey.  87  Ga. 
682.  95  AmD  350;  Howell  v.  Fountain. 
8  Ga.   176,   46  AmD   415. 

Ind. — Hall    v.    Gavitt,    18    Ind.    890. 

Iowa. — Lowe  v.  Young,  59  Iowa 
364,    18    NW   329. 

La- — Cummings  v.  Saux,  30  Leu 
Ann.   207. 

Mass. — Howe  v.  Litchfield,  3  Allen 
443;  Holden  v.  Cosgrove.  12  Gray 
216.  

Mich. — Lyon  v.  Waldo,  36  Mich. 
846;  Comstock  v.  Draper,  1  Mich.  481. 
63  AmD  78. 

Miss. — McLauren  v.  Graham.  2* 
Miss.  400:  Coulter  v.  Robertson,  22 
Miss.  18;  Conins  v.  McCargo,  14  Miss. 

_Mo. — Claflin  v.  Torllna,  66  Mo.  869; 
Harrison  v.  McCluney,  32  Mo.  A. 
481. 

N.  J. — Crossley  v.  Moore,  40  N.  J. 
L.  27:  Wooden  v.  Shotwpll.  23  N.  J. 
L.  468  [aff  24  N.  J.   L.  789V 

N.  Y. — Leavitt  v.  Palmer,  8  N.  T. 
19,  61  AmD  333;  Cahlll  v.  Oilman, 
84  Misc.  372,  146  NYS  224;  Stanton 
V.  Allen,  S  Den.  4S4.  49  AmD  282. 

N.  C. — Brown  v.  Kinsey,  81  N.  C. 
246;  Steel  v.  Holt.  75  N.  C.  188. 

Pa. — Seidenbender  v.  Charles.  4 
Serg.  ft  R.  161,  8  AmD  682;  East 
Stroudsburg  Nat.  Bank  v.  Seiple,  18 
Pa.  Dlst.  575,  29  Pa.  Co.  245;  Colum- 
bia Bridge  Co.  v.  Kline,  Brightly  320. 
4   PaLJRep  39,   6   PaLJ  317. 

S.  C. — Edwards  v.  Skirving,  8  S.  C. 
L.  Brev.   648. 

Tenn. — Parks  v.  McKamy,  3  HeaA 
297;    Bates   v.    Watson,    1    Sneed    376. 

Wis. — Everingham  v.  Melghair,  65 
Wis.    364,    13   NW   269. 

Eng. — Clay  v.  Ray,  17  C.  B.  N.  S. 
188,  112  ECL  188,  144  Reprint  76; 
Fisher  v.  Bridges,  3  E.  &  B.  642.  77 
ECL  642,  118  Reprint  1283;  Grseme 
v.  Wroughton,  11  ^ch,  146,  166  Re- 
print 780;  Geere  v.  Mare,  2  H.  ft  C 
339,  159  Reprint  141. 

[a]  KoUUag'  over  after  lUsgml 
1—e.  Where  defendant  continued 
to  occupy  premises  after  the  expira- 
tion of  a  lease  based  on  an  illegal 
consideration  plaintiff  could  not  re- 
cover   subsequent    rent    if    he    was 
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of  the  onezecnted  provisions  of  a  pnTioos  illegal 
agreement  is  likewise  ill^^l  and  void,"  as  is  a  con- 
traet  the  performance  of  which  depends  on  per^ 
formance  of  a  prior  invalid  contract." 

[$  4(0.]  b.  Becoritiea  aiven  in  IU«gal  Tranaao- 
MfOL  It  follows  from  the  principle  just  stated  that 
notes  given  for  illegal  claims,  or  as  the  considera- 
tion for  illegal  promises,  cannot  be  enforced.^'  The 
Same  is  true  of  deeds,  bonds,  mortgages,  and  other 
securities." 

[$  462]  e.  Promise  to  Fay' Money  Owing  on  O- 
1«|^  Oontract  A  subsequent  contract  to  pay  money 
owing  on  an  illegal  contract  is  also  illegal.^*  This 
rule  applies,  although  a  new  consideration  also 
enters  into  the  new  contract." 

Contract  nnder  seal.  Thus  a  subsequent  contract 
to  pay  money  owing  on  an  illegal  contract  is  unen- 
forceable, although  under  seal,  and  therefore  import- 
ing a  consideration." 

[$  463]  d.  Oompromlse  of  Claims  Ariaing  Out  of 
Illegal  Contracts.  And  no  compromise  by  the  par- 
ties of  difEerenees  in  respect  to  an  illegal  conlract 


can  purge  it  of  illegality  and  prodnee  a  valid  elaim 
on  which  a  recovery  may  bo  had." 

[(  464]  e.  Renewal  or  Snbstitnted  Notas.  So  a 
note  given  in  renewal  of,  or  in  substitution  for,  a 
note  made  for  an  illegal  oonsideration  is  op«i  to  the 
same  defense  of  ill^iality.^' 

[$  465]  f.  Promise  to  Pay  for  Benefit  BeeeiTed 
under  Illegal  Contract  Where  services  are  ren- 
dered under  an  illegal  contract,  an  express  promise 
to  pay  for  such  services  made  after  their  r^idition 
is  unenforceable."*  But  if,  through  mistake  of  law 
or  of  fact,  parties  make  an  illegal  contract  on  which 
neither  could  have  maintained  a  suit,  a  8nbse<|nent 
agreement  to  pay  for  services  performed  under  such 
contract  may  yet  be  legal  and  equitable.*^ 

[f  466]  g.  Agreement  to  Pay  Jodgment  Secov- 
ered  on  niegal  Contract.  The  illegality  of  a  con- 
tract does  not  affect  a  judgment  which  may  be  re- 
covered thereon  on  failure  of  defendant  to  set  up 
the  defense  of  illegality,  and  therefore  a  contract 
to  pay  such  judgment  would  not  be  affected  by  the 
illegality  in  the  original  contract.** 


obliged  to  rely  on  the  leaae  to  ea- 
tablTsh  his  cause  of  action.  Howell 
T.  City  of  Hamburer  Ca,  1(6  Cal.  172, 
IJl  P  IJO. 

11.  U.  S. — McBlalr  V.  Gibbes,  17 
How.  282,   IB   L.  ed.  1S2.  .  ^  , 

Colo. — Brown  v.  Kennedy,  12  Colo. 
SJ5.  20  P  S9«.  .   ,.,     . 

111.— Webster  v.  Sturgres,  7  111.  A. 
660. 

■  Ind. — Cltiiena*  Nat.  Bank  v.  Ker- 
ney,  59  Ind.  A.  96,  108  NB  1$»,  144 
Tcit   Cyo]. 

Kan. — Cox  v.  Grubb,  47  Kan.  465, 
38  P  167,  27  AmSR  303;.  McTag- 
gart  V.  Harrison,  12  Kan.  68;  Bur- 
den Bank  V.  Phelpa,  6  Kan.  A.  686, 
-18  P  938. 

Mass. — Blaadel  v.  Fowle,  120  Mass. 
447,    21   AmR   58S. 

Hlsa. — Coulter  v.  Robertson,  22 
Miss.  18;  Adams  y.  Rowan,  16  Miss. 
624. 

Mo. — ^Tandy  v.  Eilmore-Cooper  Lire 
Stock  Commn.  Co.,  116  Mo.  A.  409, 
87  SW  614;  Harrison  v.  MoCluney, 
82   Mo.  A.    481. 

N.  T.— Gray  v.  Hook,  4  N.  T.  449: 
Boyd  V.  Boyd,  180  App.  Dlv.  161,  114 
NTS  861;  Barton  v.  Port  Jackson, 
etc..  Plank  Road  Co.,  17  Barb.  897; 
Robinson  v.  Kalbflelsch,  6  Thomps. 
.&  C     212 

Okl. — Chlckasha  Cltlsens-  Nat 
Bank  v.  Mitchell,  24  Okl.  488,  108  P 
720,  20  AnnCaa  371.  ^   ..    ^,  „ 

Tex. — Shelton  v.  Marshall,  16  Tex. 
344;  Reed  v.  Brewer,  (Civ.  A.)  86 
SW    99. 

[a]  XUnstiatloa^-Where  after  an 
Action  had  bean  brought  on  notes 
based  on  an  Illegal  consideration 
plaintiff  agreed  to  dismiss  on  the 
execution  of  an  aareement  by  defend- 
ant promlsinK,  in  consideration  of 
the  dismissal,  to  pay  a  certain  sunt 
weekly  until  the  notes  should  be 
paid,  it  was  held  that  the  illegal  con- 
sideration In  the  original  notes  ex- 
tended to  the  new  contract  and  ren- 
dered it  void.  Reed  v.  Brewer, 
supra. 

(b]  Applloatioa  of  role. — An  ac- 
counting of  partnership  profits 'will 
not  be  awarded,  although  the  part- 
nership was  only  a  part  of  a  contract 
of  which  the  other  portions  were 
illegal.  Chlckasha  Citizens'  Nat. 
Bank  v.  Mitchell,  24  OkL  488,  103  P 
720,  20  AnnCas  871. 

la.  Caldwell  v.  Bauer,  179  Ind. 
146.  99  NE  117. 

1&     See   Bills   and    Notes   |    380. 

14.  U.  S.— Teal  V.  Walker,  111 
U.  S.  242,  4  set  420.  28  t..  ed.  416. 

Ala. — Foreman  v.  Hardwicke,  10 
Ala.  816;  Jordan  v.  liocke.  Minor 
2S4. 

Ark. — Beal  Dry  Goods  Co.  v.  Bar- 
ton, 80  Ark.  826,  97  SW  58;  Stone 
v.  Mitchell.  7  Ark.  91. 


Colo. — ^Ayer   v.   Tounker,   10   Colo. 

A.  167.  60  P  818. 

111.— Gilbert  V.  Holmes,  64  ni.  648. 
See  U.  S.  Gypsum  Co.  v.  Central  R 
Equipment    Co.,    162    111.    A.    467. 

Ind. — Winchester  v.  Veal,  145  Ind. 
606,  41  NB  334,  44  NE  353;  Crowder 
v.  Reed,  80  Ind.  1. 

Iowa. — Reynolds  v.  Nichols,  12 
Iowa  898. 

Ky.-^— Chiles  t.  Coleman,  2  A.  K. 
Marsh.  296,  12  AmD  396;  Morton  v. 
Fletcher,  2  A.  K.  Marsh.  137,  12  AmD 
366. 

Md. — Schaun  v.  Brandt,  116  Md. 
660,  82  A  561;  WUdey  v.  Collier,  7 
Md.  273,   61  AmD  346. 

Mass. — ^Nourse  v.  Pope, .  13  Allen 
87. 

Mich. — Denlson  v.  Gibson,  23  Mich. 
187.  \ 

Mo. — Sprague  v.  Rooney,  104  Mo. 
349,  16  SW  505;  Shropshire  v.  Glas- 
cock, 4  Mo.  636,  81  AmD  189;  Tandy 
V.  Eilmore-Cooper  Live  Stock  Commn. 
Co.,  118  Mo.  A.  409.  87  SW  614.  But 
see  Chouteau  v.  Allen,  70  Mo.  290 
(where  bonds  in  payment  for  work 
done  under  lUesral  contract  were  sus- 
tained). 

N.  T.— Dewltt  V.  Brisbane.  16  N.  T. 
508;  Gray  v.  Hook,  4  N.  T.  449; 
Tylee  V.  Tates,  8  Barb.  222;  Swift  v. 
Beers,  3  Den.  70. 

N.  C. — Bettia  v.  Reynolds,  34  N.  C. 
344,  65  AmD  417;  Turner  v.  Pea- 
cock,  13  N.  C.  303. 

Pa. — Edgell  v.  McLiaughlln,  6 
Whart  176,  36  AmD  214. 

S.  C— Willis  V.  Hockaday.  28  S.'C. 
U    379,    40  AmD    606. 

Tenn. — ^Russell  v.  Pyland,  2 
Humphr.  131.  36  AmD  307;  Mer- 
chants' Sav.  Bank,  etc.,  Co.  v.  Dun- 
can,   (Ch.  A.)    36  SW  887. 

Tex. — Howard  v.  Smith.  91  Tex. 
8.  38  SW  16;  Monroe  v..  Smelly,  25 
Tex   586,    78  AmD  641. 

Eng. — ^Fisher    v.    Bridges,    8    B.    & 

B.  642,  77  ECL,  642,  118  Reprint  1283. 
Can. — Clark  v.  Hagar,  22  Can.  S.  C 

510-  Dansereau  v.  St.  Louis,  18  Can. 
S.  6.  687. 

[a1  SMBOval  of  aiortcrar*  aa  oUmd 
on  titles— Although  a  mortgage  is  void 
for  Illegality,  its  existence  is  a  cloud 
on  the  mortgagor's  title  which  equity 
will  remov6  by  cancellation.  Basket 
V.  Moss.  115  N.  C.  448,  20  SE  733, 
44   AmSR   463.    48   LRA    842. 

16.  U.  S. — ^Brown  v.  Tarklngton,  3 
Wall.  377.  18  U- ed.  265. 

Ala.— Bibb  v.  Hitchcock,  49  Ala. 
468,  20  AmR  288. 

Ga. — Chancely  v.  Bailey.  37  Ga.  532, 
96  AmD  350. 

Ind.— Hall   v.    Gavitt.    18    Ind.    390. 

La. — Firemen's  Assoc  .v.  Berghaus, 
13  La.  Ann.  209. 

Mass. — ^Howe  v.  Litchfield,  8  Allen 
448. 


Miss. — Coulter  v.  Robertson.  22 
Miss.  18. 

Mo. — Claflln  v.  Torllna,  56  Mo.  8(9; 
Blck  V.  Seal,   45  Mo.  A.  476. 

N.  J. — CroBsIey  v.  Moore,  40  N.  J. 
L.  27. 

N.  T. — Stanton  v.  Allen.  5  Den. 
434,  49  AmD  882;  Payne  v.  Bden.  3 
Cal.  213. 

Pa. — Bly  V.  Tltusville  Second  Nat 
Bank,  79  Pa.  453;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.,  68  Pa.  173. 
8  AmR  159. 

Tenn. — Mechanics'  Sav.  Bank,  etc., 
Co.  V.  Duncan,   (Ch.)   36  SW  887. 

Tex. — ^Wegner  v.  Bierlng,  65  Tex. 
606;  Seeligson  v.  Lewis,  65  Tex.  216, 
57  AmR  693;  Robertson  v.  Marsh.  42 
Tex.  149;  Boggess  v.  Lilly,  18  Tex. 
200;  Shelton  v.  Marshall,  16  Tex. 
344;    Reed   v.    Brewer,    (Civ.    A.)    86 
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Vt.— Pierce   v.   KIbbee.   61   Vt.    659. 

Eng. — Clay  v.  Ray.  17  C.  B.  N.  S. 
188,  112  E(!:L  188,  144  Reprint  76; 
(3eere  v.  Mare,  2  H.  ft  C.  339,  159 
Reprint  141;  Young  v.  Tlmmins,  1 
Cromp.  &  J.  831,  148  Reprint  1446; 
Crawley  v.  White,  78  L.  T.  Rep.  N.  S. 
167. 

le.  Reed  V.  Brewer,  90  Tex.  144, 
87  SW  418;  Clay  v.  Ray,  17  C.  R 
N.  S.  188,  112  ECL  188,  144  Reprint 
76. 

17.  Fisher  T.  Bridges.  3  EL  &  B. 
(42,    77    ECL    642,    118    Reprint    1283. 

1&  Cal.— MarUn  v.  Wade,  37  Cal. 
168. 

Ga. — Tompkins  v.  Compton.  93  Ga. 
620,    21    SE   79. 

Mo.— Blck  V.  Seal.   46  Mo.  A.   476. 

Or. — Oregon,  etc.,  R.  Co.  v.  Potter, 
6   Or.   228. 

Wis. — Melchoir  v.  McCarty,  81  Wis. 
252.   11   AmR   605. 

Eng. — Young  v.  Tlmmins,  1  Cromp. 
&  J.   331.  148  Reprint  1446. 

18.  See  Bills  and  Notes  J    658. 
ao.     McKee    v.    Cheney,    52    HowPr 

(N.  T.)  144;  Puckett  v.  Alexander. 
102  N.  C.  95,  8  SE  767,  3  LRA  43. 

(a]  XUastrationa.— (1)  A  contract 
by  an  unlicensed  physician  for  the 
rendition  of  services  being  Illegal,  an 
express  promise  subsequently  made 
to  pay  for  the  services  so  rendered 
Is  also  illegal,  and  no  recovery  can 
be  had  thereon.  Puckett  v.  Alex- 
ander, 102  N.  C.  95,  8  SB  787,  3  LRA 
48.  (2)  Where  a  contract  for  the 
rendition  of  services  before  a  legis- 
lative body  Is  Illegal  as  a  lobbying 
contract,  a  promise  after  the  rendi- 
tion of  such  services  to  pay  therefor 
is  also  Illegal.  McKee  v.  Cheney.  52 
HowPr  (N.  T.)   144. 

al.  Young  V.  Beardstey,  11  Paige 
(N.   Y.)    93. 

aa.  Swan  V.  Scott,  11  Serg.  &  R. 
(Pa.)  155;  Clay  v.  Ray,  17  C.  B.  N.  S. 
188,    112    ECL    188,    144    Reprint    76. 


For  later  oaaes,  defrelopmeats  and  diaarea  in  the  law  see  cumulative  Annotations.,  same  title,  page  and  note  number. 
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[%  467]  8.  New  Agreement  on  New  Oonsiden- 
tion.  When  an  illegal  agreement  is  carried  out  or 
abandoned,  as  the  case  may  be,  a  new  agreement 
wholly  unconnected  with  the  illegal  act,  and  in  bo 
sense  a  continuation  of  the  old  or  including  any 
claLm  or  right  springing  therefrom,  is  valid."  Thus 
a  lender  may  recover  from  a  borrower  money  paid 
at  his  requ^  in  discharge  of  an  illegal  contract,** 
end  on  the  same  principle,  where  a\  county  made  an 
ill^al  contract  for  the  purchase  of  com,  a  part  of 
which  was  not  delivered,  and  it  afterward  purchased 
and  used  the  undelivered  portion  for  a  l^al  pur- 
pose, giving  a  warrant  therefor,  it  was  held  that  the 

But  Bee  Comatock  v.  t>rai>er,  1  Mich. 
481.  63  AmD  78  (where  an  unen- 
forceable judgment  was  held  not  to 
puree  the  transaction  of  lllegalltr). 

83.  U.  S. — Armstrong  v.  American 
Bxch.  Nat.  Bank,  133  U.  S.  433,  10 
set  4S0,  3J  L.  ed.  747;  Dent  v.  Fer- 
guson. 132  U.  3.  60,  10  set  13,  31  L. 
ed.  242;  McBUlr  v.  Olbbea.  17  How. 
232.  16  L.  ed.  132;  Ocean  Ins.  Co.  v. 
PoUeys.  IS  Pet.  157,  10  L,.  ed.  106; 
Armstrong  v.  Toler,  11  Wheat.  368, 
6  L..  ed.  468  raff  24  P.  Caa.  No.  14,078. 
4  "Wash.  C.  C.  297];  Carlisle  v.  Smith, 
234  Fed.  769;  Kansas  City  Hydraulic 
Press  Brick  Co.  v.  National  Surety 
Co..  167  Fed.  496.  93  CCA  132  [rev 
167  Fed.  620] ;  Crittenden  t.  Cobb, 
1S6  Fed.  636;  Washington  Irr.  Co.  v. 
Krutx,  119  Fed.  27»,  66  CCA  1;  Hoff- 
man ▼.  McMuUen,  S3  Fed*.  372,  28 
CCA  178,  46  LiRA  410  laff  174  U.  S. 
689.  19  set  839,  43  L  ed.  11171; 
Jackson  t.  Dwight.  78  Fed.  896,  24 
CCA  S80. 

Ala. — Orayson  ▼.  tAtham,  84  Ala. 
546,  4  S  200,  866;  Scheible  v.  Bacho, 
41  Ala.  423;  Whetstone  v.  Montgom- 
ery Bank.  9  Ala.  876:  Montgomery 
Branch  Bank  v.  Crocheron,  6  Ala. 
260. 

Ark. — Barker  v.  Parker,  23  Ark. 
890. 

Colo. — Feamley  ▼.  DeMalnville,  6 
Colo.  A   441,  39  P  73. 

Conn. — Phalen  v.  Clark,  19  Conn. 
421,    1    AmR   268. 

Ga. — OuUatt  v.  Thrasher,  42  Oa. 
429 

liL — Gullfoll  T.  Arthur,  168  111. 
600,  41  NB  1009;  Tyler  v.  Tyler,  126 
111.  626,  21  NB  616,  9  AmSR  642; 
Mitchell  V.  Lyman,  77  111.  626;  Web- 
ster  ▼.    Sturges,    7   111.   A.   660. 

Ind. — Daniels  v.  Barney,  22  Ind. 
207. 

Iowa. — Qreen  v.  Schoenhofen  Brew- 
ing Co..   103  Iowa  262,   72  NW  656. 

Kan. — Stout  V.  Ennla,  28  Kan.  708. 

Ky. — Martin  v.  Richardson,  94  Ky. 
183,  21  SW  1039,  14  KyL  847,  « 
AmSR  353,  19  LRA  692. 

La. — Luzenberg  v.  Cleveland,  19 
La.    Ann.    473. 

Mass. — Clark  v.  Phelps,  6  Hetc 
296;  Cbadbourn  v.  Watts,  10  Mass. 
121,   6  AmD  100. 

Mich. — Stanley  v.  Nye,  61  Mich. 
232.    16   NW  387;  Smith   v.  Barstow, 

2  Dou^l.    156. 
Minn. — Gunnaldson    v.    Nyhus,    27 

Minn.    440,    8    NW    147. 

Miss. — Holt  V.  Barton,  42  Mlsa 
711.    2  AmR  640. 

Mo. — Roaelle  v.  Beckemelr,  134  Mo. 
380.  86  SW  1132;  Thomas  v.  SUrling, 
1  Mo.  696:  Hutchinson  v.  Dornln,  23 
Mo.    A    675. 

Mont. — Owens  v.  Davenport,  39 
Mont.  S56.  667,  104  P  682,  28  LRANS 
996    [cit  Cyc]. 

N.  H.— Scott  V.  Scott,  68  N.  H.  7, 
88    A   667. 

N.  T.— Leavitt  v.  Blatchford,  6 
Barb.  9;  Gibson  v.  Pearsall.  1  E.  D. 
Smith  90;  Recknagel  v.  Stelnway,  83 
Misc.  633,  68  NTS  967  [mod  on  other 
grounds  58  App.  Div.  362,  69  NTS 
132];  Thallmer  v.  Brinkerhoff,  20 
Johns.    386    [rev    on    other    grounds 

3  Cow.  628.  15'AmD  308].  See  Beilln 
V.  Wein.  51  Mlsa  696.  101  NTS  38 
(holding  that  where  a  contract,  not 
unlawful,  has  been  executed,  and  the 
parties  have  enjoyed  the  benefits 
thereof,   the  mere  fact  that  one  of 


consideration  of  the  warrant  was  valid.** 

Properly  illegally  acanired.  That  property  has 
been  acquired  in  violation  of  some  law  does  not  rob 
it  of  its  character  as  property,  nor  prevent  its  be- 
coming the  subject  of  leg^itimate  contracts  which 
may  be  enforced  in  courts  of  law." 

[(  468]  9.  Effect  of  Illegal  Agreement  on  Prior 
Legal  One.  A  subsequent  illegal  agreement  will  not 
affect  a  prior  lawful  one  between  the  same  parties." 
Thus,  where  the  holder  of  a  valid  note  gave  the 
maker  his  receipyt-for  the  amount,  in  consideration 
that  the  maker  should  desist  from  the  prosecution 
of  the  holder  for  perjury,  it  was  held  that  the  il- 


the  parties  has  violated  a  penal 
statute  in  the  api>roach  to  the  con- 
tract will  not  prevent  a  court  from 
enforcing  ipayment  under  It) ;  Haynes 
V.   AbramSon,   97  NTS  871    (to  same 

N.  C.— Owens  v.  Wright,  161  N.  C. 
127.  76  SB  785,  AnnCasl914D  1021; 
Electrova  Co.  v.  Spring  Garden  Ins. 
Co..  156  N.  C.  282,  73  SB  306,  35 
LRANS    1216. 

Pa— Johnson  v.  Hulings,  103  Pa. 
498.  49  AmR  131;  Bly  v.  Tltusville 
Second  Nat.  Bank,  79  Pa.  468;  Allen 
V.  Line,  11  Pa  Super.  517. 

5.  C. — Rountree  v.  Ingle,  94  S.  C. 
231,  77  SB  931,  46  LRANS  776,  Ann 
C^Bl916A  1002;  Sawyer  v.  Maoaulay, 
18   S     C     648 

6.  D.^-K^oinmercial  Bank  v.  Jack- 
son,  7  S.   D.   136,   63    NW  648. 

Tenn. — Torbett  v.  Worthy,  1  Heisk. 
107;  Thornbtirg  v.  Harris,  8  Coldw. 
167. 

Tex. — ^Floyd  v.  Patterson,  18  SW 
664;  De  Leon  v.  Trevlno,  49  Tex.  88, 
30  AmR  101;  Boggess  v.  Lilly,  18 
Tex.  200-  Jageman  v.  Necco,  (Civ. 
A.)  68  SW  822;  Burck  v.  Abbott,  22 
Tex.  Civ.  A.  216,  64  SW  814. 

Vt.— Buck  V.  Albee,  26  Vt.  184,  62 
AmD  664. 

Va — Bier  v.  Dosier,  24  (Jratt  (66 
VaO  1. 

W.  Va — Morrison  v.  Lovell,  4  W. 
Va  346. 

Bng. — Faikney  v.  Reynoua  4  Burr. 
2069,  98  Reprint  79;  Wilson  v.  Con- 
oily,  103  L  T.  Rep.  N.  S.  461  [app 
dism  104  L  T.  Rep.  N.  S.  941;  Barnes 
v.  Hedley,  2  Taunt.  184,  127  Reprtnt 
1047. 

[a]  niBsteatlOMij— (1 )  That  an 
alderman  made  an  illegal  oontract 
with  a  city  to  construct  a  sewer  is 
no  defense  to  his  contract  to  in- 
demnify a  third  person  for  his  pay- 
ment of  debts  incurred  in  its  con- 
struction, and  for  expenses  in  excess 
of  the  stipulated  price  in  completing 
the  sewer  according  to  contract  Gal- 
lagher V.  Cornelius,  28  Mont.  27,  67 
P  447.  (2)  Where  a  mail  contreustor 
who  resorted  to  bribery  to  secure  ex- 
pedited mall  service,  a  year  later 
sublets  a  portion  of  the  contract,  and 
the  subcontractor  performs  in  good 
faith,  he  will  be  entitled  to  recover. 
Garman  v.  U.  S.,  34  Ct.  CI.  237.  (3) 
One  in  whose  name  stock  Is  placed 
to  evade  a  statute  prohibiting  stock- 
holders from  voting  on  more  than 
one  eighth  of  the  whole  number  of 
shares  in  the  corporation,  and  to  en- 
able him  to  be  a  director  of  the  cor- 
poration in  violation  of  a  by-law 
requiring  ownership  of  stock  to  en- 
able one  to  be  a  director,  may  sub- 
sequently  make  a  valid  and  enforce- 
able agreement  to  the  purport  that 
the  stock  belongs  to  the  real  owner 
thereof,  and  that  he  will  convey  It 
to  him  on  request.  Scott  v.  Scott, 
68  N.  H.  7,  88  A  667.  (4)  Where  de- 
fendant donated  cotton  to  certain 
military  companies  to  arm  and  equip 
them  for  the  Confederate  service, 
and  the  agents  of  the  military  com- 

?ianies  sold  the  cotton  to  plaintiff 
or  the  purpose  of  raising  the  neces- 
sary money,  the  purpose  for  which 
the  cotton  was  donated  and  money 
applied  being  known  to  plaintiff,  and 
defendant  agreed  to  hold  the  cotton 
subject  to  plaintiff's  order,  it  was 
held  that  the  agreement  to  hold  the 


cotton  subject  to  plaintiff's  order 
was  a  valid  contract.  Holt  v.  Bar- 
ton. 42  Miss.  711,  2  AmR  640.  (6) 
Where  the  principal  in  a  contract  to 
pay  money  for  the  abduction  of  a 
person  paid  the  money  to  a  surety, 
and  the  surety  subsequently  prom- 
ised to  pay  It  over  to  the  other 
party,  it  was  held  that  the  contract 
of  the  surety  was  not  affected  by  the 
illegality  of  the  original  promise,  as 
the  suretjr's  promise  was  a  separate 
undertaking.  Barker  v.  Parker,  28 
Ark.  390.  (6)  Where  A  sold  B  a 
lottery  ticket  which  afterward  drew 
a  prise,  and  B  for  a  valuable  consid- 
eration assigned  his  interest  to  C 
who  was  ignorant  of  the  previous 
illegal  saiek  and  A  then  made,  and  B 
indorsed,  a  note  to  C  in  satisfaction 
of  the  priia  money.  It  was  held  that 
the  note  was  valid.  Terry  v.  Oloott, 
4  Conn.  448.  (7)  The  fact  that  a 
railroad  company  having  a  contract 
for  transportation  of  the  malls  was 
operating  portions  of  Its  lines  under 
illegal  leases,  entered  Into  to  prevent 
competition,  would  not  render  illegal 
the  contract  for  the  transportation 
of  the  miUls,  and  therefore  would 
not  prevent  it  from  recovering  for 
service  thereunder.  Southern  Paix 
Co.  v.  U.  S.,  28  Ct.  C\.  77.  (8)  Ths 
fact  that  the  owners  of  a  tug  were 
members  of  an  association  formed 
for  the  purpose  of  regulating  the 
price  of  towage,  and  therefore  Ille- 
gal under  the  act  of  July  2,  1890 
(26  St.  at  L.  209),  did  not  render 
illegal  a  contract  by  the  former  for 
the  towage  of  a  vessel.  The  Cliarles 
B.  Wisewall,  74  Fed.  802  [aff  86  Fed. 
671,  30  CCA  839,  42  LRA  86].  (9> 
Where  a  note,  the  consideration  or 
which  was  the  hiring  of  a  substitut* 
in  the  Confederate  army,  was,  at  tha 
request  of  the  principal,  paid  off  by 
the  surety  at  its  value,  and  the  prin- 
cipal gave  his  note  to  the  surety  for 
the  amount  paid,  it  was  held  that 
the  last  contract  was  not  affected  by 
the  illegality  of  the  original  note. 
Powell  V.  Smith,  66  N.  C.  401. 

[bl  Haw  eontntot  aCtar  repeal  of 
yroUbitory  law^^If  an  agreement  is 
made  for  the  sale  of  lands  at  a  time 
when  such  sale  is  in  contravention 
of  law,  such  agreement  can  interpose 
no  objection  to  a  covenant  for  the 
sale  of  the  same  land  made  after  the 
legal  Impediment  to  the  sale  has 
been  removed.  Burleson  v.  Burleson, 
11  Tex.   2. 

M.  Williams  V.  Carr,  80  N.  C 
294;  Kingpbury  v.  Suit,  66  N.  C. 
601. 

88.  Grayson  v.  Latham,  84  Ala. 
646.    4    S    200,    866. 

as.  Wayman  Inv.  Co.  v.  Wessln- 
ger,   13  Cal.  A   108,   108  P  1022. 

a7.  U.  S.— ^Montgomery  Light,  etc., 
CJo.  V.  Montgomery  Tract.  Co..  219 
Fed.  963  [aff  229  Fed.  672];  Kansas 
City  Hydraulic  Brick  Co.  v.  National 
Surety  Co.,  167  Fed.  498,  93  CCA  132. 

Ark.— Britt  v.  Aylett,  11  Ark.  476, 
62   AmD    282. 

Conn. — Philadelphia  Loan  Co.  v. 
Towner,  13  Conn.  249;  Pond  v.  Smith, 
4   Conn.   297. 

Ky. — Johnson  v.  Johnson's  Com- 
mittee. 122  Ky.  18,  90  SW  964,  28 
KyL  937,   121  AmSR  449.  p 

Mo. — Curry  v.  Lafon.  133  Mo. '^Jt 
163.    lis    SW   246. 

N.    T.— Utlca   Ins.    Co.    ▼.   Kip.    t 
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legality  of  the  receipt  did  not  affect  the  validity  ,o£ 
the  note." 

[$  469]  10.  OoDBideration  or  Promise  Wholly  II- 
legaL  Where  an  agreement  consists  of  a  single 
promise  based  on  a  single  consideration,  if  either 
the  promise  or  consideration  is  ill^al  the  agreement- 
is  void.    This  is  elementary  and  undisputed." 

[$  470]  11.  OonBideration  Legal  but  Promise 
Partly  Illegal.  Where  an  agreement  founded  on  a 
legal  consideration  contains  several  promises,  or  a 
promise  to  do  several  things,  and'  a  part  only  of  the 
things  to  be  done  are  illegal,  the  promises  which 
can  be  separated,  or  the  promise,  so  far  as  it  can 
be  separated,  from  the  illegality,  may  be  valid.  The 
mie  is  that  a  lawful  promise  made  for  a  lawful  con- 
sideration is  not  invalid  merely  because  an  unlaw- 
ful promise  was  made  at  the  same  time  and  for  the 
same  consideration,^''  and  this  rule  applies,  although 


the  invalidity  is  due  to  violation  of  a  statutory  pro- 
vision, unless  the  statute  expressly  or  by  necessary 
implication  declares  the  entire  contract  void."  On 
the  other  hand,  if  a  promise  to  do  several  things  or 
several  distinct  promises,  although  they  are  founded 
on  a  legal  consideration,  are  indivisible,  and  cme  or 
more  of  the  promises  are  illegal,  the  legal  promise  or 
promises-  cannot  be  enforced,  and  the  whole  agree- 
ment is  void.'*  Whether  the  promises  are  separable 
or  indivisible  is  a  question  of  interpretation  by  the 
court.**  And  where  a  contract  contains  ill^al  stipu- 
lations, and  to  sustain  it  in  part  would  be  prac- 
tically to  sustain  it  altogether,  the  court  will  treat 
it  as  wholly  void."  So  a  contract  illegal  in  part, 
and  of  such  a  nature  that  the  good  cannot  be  sepa- 
rated from  the  bad,  is  entirely  void."  It  has  been 
held  that  separation  of  the  good  consideration  from 
that  which  is  illegal  will  be  attempted  only  in  those 


Cow.  20:  Utlca  Ins.  Co.  v.  Scott,  19 
John&  1  [rev  on  other  grounds  8 
Cow.   7091. 

N.  C. — WUcoxon  V.  Iiogan,  91  N.  C 
449. 

Compare  Cate  v.  Blair,  6  Coldw. 
(Tenn.^  6SS  (where  a  note  sued  on 
was  llIeKBl  but  was  given  for  a  pre- 
«xiatln(r  valid  note,  and  it  -was  held 
that  plaintiff  could  not  recover  the 
amount  of  the  valid  note  with  law- 
ful Interest). 

as.  Best  v.  ElKKlnbotham,  7  B. 
Hon.    (Ky.)   124. 

as.  Goo  Tee  V.  Rosenbere,  21 
Hawaii  613:  Besalre  ▼.  Corn  Prod- 
ucts Mfg.  Co.,  47  Ind.  A.  298,  94  NB 
863.     See  cases  supra  H  339-439. 

30.  U.  S. — New  York  Cent.,  etc, 
R.  Co.  v.  Gray,  239  U.  S.  683.  36  SCt 
178,  60  L..  ed.  461;  U.  S.  v.  Mora,  97 
U.  S.  413,  24  L.  ed.  1013:  U.  S.  v. 
Hodson,  10  Wall.  395,  19  L.  ed.  937: 
-Oelpcke  v.  Dubuq-ue,  1  Wall.  17B,  17 
L.  ed.  520;  U.  S.  v.  Bradley,  10  Pet 
343,  9  L.  ed.  448;  Borland  v.  Prlndle, 
144  Fed.  713:  Western  Union  Tel.  Oo. 
V.  Kansas  Pac.  R.  Co.,  4  Fed.  284: 
Northern  Pac.  R.  Co.  v.  U.  S.,  IB 
Ct.  CI.   428. 

Ala. — Denson  v.  Alabama  P^el,  eta, 
Co.,  78  S  626;  Ware  v.  Curry,  67  Ala. 
274. 

Arls. — Edwards  v.  Dealers'  Ica^ 
etc.,  Co.,  17  Ariz.  98,  103,  148  P  908 
[quot  Cyc]. 

Ark. — St.  ^  Louis,  etc.,  R.  Co.  v. 
Matthews,  64  Ark.  398,  42  SW  902, 
89  LiRA  467;  Hanauer  v.  Gray,  26 
Ark.  360.  99  AmD  226. 

Cal. — Mack  v.  Jastro,  126  Cal.  130, 
£8  P  372;  Santa  Clara  Valley  Mill, 
etc.,  Co.  V.  Hayes,  76  Cal.  887,  18  P 
391,  9  AmSR  211;  Jackson  v.  Shawl, 
29  Cal.    267. 

Colo. — Glbbs  V.  Wallace,  68  Colo. 
364,  147  P  686;  Hoyt  V.  Macon,  2 
Colo.  502. 

D.  C. — ^Manning  v.  BUieott,  9  App. 

111. — Corcoran  v.  Lehieh,  etc..  Coal 
Co.,  138  111.  390,  28  NB  769  [rev  37 
111.  A.  6711;  Whltbeok  v.  Ramsay,  74 
III.    A.    624. 

Ind. — Pittsburg,  etc.,  R.  Co.  v. 
Brown,  178  Ind.  11,  97  NB  146,  98 
MB  626;  Beard  v.  Dennis,  6  Ind.  200, 
63  AmD  380;  Trentman  ^.  Wahren- 
burg,  30  Ind.  A.  804,  6S  NB  1057. 

Iowa. — Livingston  v.  Chicago,  etc., 
R.  Co..  142  lo-wa  404,  120  NW  1040; 
Osgood  V.  Bauder,  75  Iowa  660,  39 
NW  887,  1  LRA  656;  Merrill  v. 
Reaver,  50  Iowa  404. 

Kan. — Miller  v.  Atchison,  etc.,  R. 
Co..   97  Kan.   782,  156  P  780. 

Ky. — Stratton  v.  Wilson,  170  Ky. 
61;  185  SW  522,  625  [quot  Cyc]; 
Brown  v.  Langford.  3  Bibb  497. 

La. — Glaze  v.  Duson,  40  La.  Ann. 
692,   4   S   861. 

Mass. — Barriers  v.  Depfttle,  219 
Mass.  33,  106  NB  672;  Rand  v. 
Mather,  11  Cush.  1,  69  AmD  131 
[overr  Loomis  v.  Newhall,  16  Pick. 
1591. 

Minn. — Murphy  v.  Wells,  99  Minn. 


230,  282,  108  NW  1070  [cit  Cyc]; 
Weltzner  v.  Thlngstad,  66  Minn.  244, 
66   NW  817. 

Mo. — Rosenblatt  v.  Townsley,  73 
Mo.  536;  Presbury  v.  Fisher,  18  Mo. 
60. 

Nebr.— Falst  v.  Dahl,  86  Nebr.  669, 
126    NW   84. 

N.  H.— Blxby  v.  Moor,  61  N.  H.  402. 

N.  J.— Fiahell  v.  Gray,  60  N.  J.  L. 
6.  37  A  606;  Stewart  v.  Lehigh  Val- 
ley R.  Co.,  88  N.  J.  L.  606;  Union 
Locomotive,  etc.,  Co.  v.  Erie  R.  Co., 
36  N.   J.  L.   240. 

N.  T. — Leavitt  v.  Palmer,  3  N.  T. 
19,  51  AmD  333;  Brlen  v.  Stone,  82 
App.  DIv.  460,  81  NTS  597;  Amot  v. 
Pfttston,  etc..  Coal  Co.,  2  Hun  591 
[rev  on  other  grounds  68  N.  Y.  558. 
28  AmR  190];  Sixer  v.  Daniels,  66 
Barb.  426;  McCutcheon  v.  Buffalo 
Terminal  Station  Commn.,  88  Misc. 
148,  160  NTS  860;  Long  Island  R. 
Co.  V.  Sherwood,  136  NTS  762; 
Thayer  v.  Rock,  IS  Wend.   53. 

N.  C. — ^Herring  v.  Cumberland 
L-umber  Co.,  169  N.  C.  882,  74  SB 
1011,    42    LRANS    64. 

Oh. — Pennsylvania  Co.  v.  Wentz,  37 
Oh.  St  338;  State  v.  Perrysburg  Bd. 
of  Bducation,  36  Oh.  St.  519;  State 
V.  Williams,  29  Oh.  St.  161;  Morris 
V.  ■Way,  16  Oh.  469;  State  v.  Pindley, 
10  Oh.  SI:  McCausland  v.  Akers,  24 
Oh.  Clr.  Ct.  711.  But  see  Crawford 
V.  Wick,  18  Oh.  St.  190,  98  AmD  103 
(where  It  was  held  that  if  in  a  lease 
the  lessee  covenants  to  pay  rent  and 
also  to  do  something  against  public 
policy,  the  entire  lease  is  Illegal  and 
the  lessor  cannot  recover  rent). 

Okl.— Huber  v.  Culp,  46  Okl.  570, 
149  P  216 

S.  C— Wilson  V.  Wilson,*!  6.  C. 
EcL   219. 

Tex. — Funkhouser  v.  Capps,  (Civ. 
AJ  174  SW  897;  Wicks  v.  COmves, 
(Civ.  A.)    171   SW  774. 

Vt. — Osgood  V.  Central  Vermont  R. 
Co.,  77  Vt.  334,  60  A  137,  70  LRA 
930;  Morgan  v.  Davis.  47  Vt  610. 

Eng. — Plgot's  Case,  11  Coke  28b, 
77  Reprint  1177. 

Que. — Desjardlns  v.  Roy,  7  Que.  Q. 
B.   325. 

rartlal  iBvalUUty  of  liona  see 
Bonds    t    48. 

31.  U.  S.— U.  S.  V.  Bradley,  10 
Pet.  343.  9  L.  ed.  448. 

111. — Wolsey   V.   Neeley,   62   111.   A. 

Ind. — ^Hynds  v.  Hays,  26  Ind.  31. 

Mass. — Rand  v.  Mather,  11  Cush.  1, 
69  AmD   131. 

N.  T. — Nicholson  v.  Leavitt,  6  N.  T. 
Super.  262  [rev  on  other  grounds  6 
N.  T.  610,  67  AmD  499]. 

Oh.— State  V.  FIndley,  10  Oh.  61. 

Bng. — Pickering  v.  Ilfracombe  R. 
Co.,  £.  R.  3  C.  P.  235. 

[a]  A  dlstinotton  between  Ille- 
gality at  common  law  and  Illegality 
by  reason  of  the  provision  of  a  stat- 
ute was  made  In  the  common  law,  it 
being  said  that  a  "  statute  \s  like  a 
tyrant;  where  he  comes  he  makes  all 
void;  but  the  common  law   is  like  a 


nursing  father  [it]  makte  void  only 
that  part  where  the  fault  is,  and 
preserves  the  rest"  Maleverer  v. 
Redshaw,  1  Mod.  35,  86  Reprint 
712. 

_  88.  U.  S. — Cooper  v.  Northern 
Pac.  R.  Co..  212  Fed.  633;  Taenser  v. 
Chicac-o,  etc.,  R.  Co.,  191  Fed.  543. 
112  CCA  163  [certiorari  dlsm  223 
U.  S.  746  mem,  32  SCt  683  mem,  56 
L.  ed.  640  mem];  Burke  v.  Wood.  162 
Fed.  633-  Lingle  v.  Snyder.  160  Fed. 
627,  87  CCA.  629;  Sussman  v.  Porter. 
137  Fed.   161. 

Ark. — ^Edwards  v.  Handle,  63  Ark. 
318,  38  SW  <43,  6<  AmSR  108,  36 
LRA   174. 

Cal. — Moffatt  v.  Bulson,  96  <3aL 
106,  30  P  1022,  81  AmSR  192;  Santa 
Clara  Valley  Mill,  etc.,  Co.  v.  Hayes. 
76   Cal.    387,    18    P    391,   9   AmSR   211. 

Colo. — Hoyt  V.  Macon.   2  Colo.   602. 

III. — Peo.  V.  Smith,   130  111.  A.  407. 

Ind. — Baltimore,  etc.,  R.  Co.  v 
Hagan,   183  Ind.  622,   109  NE  194. 

ICan. — Rldgway  v.  Wetterhold,  9< 
Kan.   736,   153   P  490. 

La. — Gary  v.  Port  of  New  Or- 
leans, 139  La.  781.  78  S  246;  Tucker- 
mann  v.  Jackson,  8  La.  A.  (Orleans) 
399. 

Mass. — Bishop  v.  Palmer,  146 
Mass.   469,    16   NB  299,   4  AmSR  339. 

Mont. — Hughes  v.  Mullina,  36 
Mont   267,   92  P  758,   18  AnnCaa  209. 

Nebr. — ^Falst  v.  Dahl,  86  Kebr.  669. 
126  NW  84. 

N.  Y. — Leavitt  v.  Palmer,  3  N.  T. 
19,  61  AmD  333;  Thayer  v.  Rock.  13 
Wend.  63;  Crawford  v.  Morrell,  8 
Johns.  263. 

N.  C— Lindsay  v.  Smith.  78  N.  C 
328,  24  AmR  463. 

Pa. — Fllson  V.  HImes,  5  Pa.  462.  47 
AmD  422. 

33.  See  Infra  {  1008. 

34.  Burlington,  etc.,  R.  Co.,  v. 
Northwestern  Fuel  Co.,  31  Fed.  652; 
Dealey  v.  Bast  San  Mateo  Land  Co, 
21  Cal.  A.  39,  130  P  1066:  Q«rlach  V. 
Skinner,  34  Kan.  86,  8  P  257,  55  AmR 
240;  Central  New  York  Tel.,  etc..  Co. 
V.  Averlll,  58  Misc.  59,  64,  110  NTS 
273  [rev  on  other  grounds  129  App. 
DIv.  752,  114  NTS  99  (mod  on  other 
grounds  199  N.  Y.  128.  92  NE  206, 
139  AmSR  878,  32  LRANS  494)]  [cIt 
Cyc], 

38.  U.  S. — Owsley  V.  Terkes,  187 
Fed.    560.    109   CCA    250. 

Cal. — Getz  v.  Federal  Salt  <3o..  147 
Cal.  115.  81  P  416,  109  AmSR  114; 
Prost  v.   More,   40  Cal.  847. 

Conn. — Philadelphia  Loan  <3o.  v. 
TowAer,   13  Conn.   249. 

Ind. — Baltimore,  etc,  R.  Co.  v. 
Miller,  183  Ind.  323,  328,  107  KB  545 
fcit  Cyc]:  Rlcketts  v.  Harvey.  106 
Ind.  564,  i  NE  326;  Chicago,  etc..  R 
Co.  V.  Southern  Indiana  R.  C!o.,  (A.) 
70   NB   843. 

Miss. — Newberry  B^nk  v.  Stega.IL 
41  Miss.  142. 

Mo. — Small  v.  Lowrey,  168  Mo.  A 
108.   148  SW   132. 

N.   Y. — Blgelow   V.    Law,    6    AbbPr 
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eases  in  which  the  party  seekiag  to  enforce  the  con- 
tract is  not  the  wrongdoer." 

Ooatracte  in  restraiiit  of  trade.  If  the  terms  of  a 
contract  in  restraint  of  trade  can  be  construed 
divisibly  as  to  the  limits,  it  may  be  valid  as  to  the 
limits  which  are  rea8<»iable,  aithoogh  other  limits 
imposed  are  excessive,  unreasonable,  and  void.'' 
The  severability  of  the  contract  must  be  determined 
from  its  langaage  and  sabject  matter,'^  and  the 
eonrt  cannot  create  a  new  agreement  for  the  parties 
in  order  to  uphold  the  contract,  where  the  severable 


character  of  the  agreraaent  is  not  determinable  from 
the  contract  itself.'* 

[i  471]  12.  Consideration  Partly  Illegal  or  8«t< 
eral  Oonsideratioiu,  Some  of  Which  Are  lUegaL  If 
any  part  of  a  single. consideration  for  one  or  more 
promises  is  illegal,  or  if  there  are  several  considera» 
tions  for  one  promise,  some  of  which  are  l^al  and 
others  illegal,  the  promise  is  wholly  void,  as  it  is 
impossible  to  say  which  part  or  which  one  of  the 
considerations  induced  the  promise,***  this  role  bong 


45S;  Decker  v.  Morton,  1  Redf.  Surr. 
477. 

Tex. — ^Funkhooaer  v.  Ca^ps,  (Civ. 
A.)    174  SW  8B7. 

aSL  Saratoga  County  Bank  v. 
Kins.  44  N.  T.  87. 

37.  n.  S. — ^U.  S.  Cons.  Seeded 
Raisin  Co.  t.  Grtffln,  etc.,  Co.,  126 
Fed.  384,  61  CCA  334;  Western  Union 
Tel.  Co.  T.  Burlington,  etc.,  R.  Co., 
11  Fed.   1,   3  MeCrary   130. 

Cal. — Franz  v.  Blefer.  126  Cal.  176, 
6S  P  249,  68  P  466;  Ragsdale  v. 
Nagle,  106  CaL  332.  39  P  623;  Vulcan 
Powder  Co.  v.  Itercules  Powder  Co., 
»6  Cal.  610,  31  P  681,  31  AmSR  242. 

III. — ^Unlon  Strawboard  Co.  v.  Bon- 
fleld.  193  IlL  430,  61  NB  1088,  86 
AmSR  346. 

Ind. — Consumers'  Oil  Co.  v.  Nun- 
nemaker,  142  Ind.  660,  41  NB  1048. 
61  AmSR  193:  Beard  v.  Dennis,  6 
Ind.    200,   63  AmD   880. 

Ky. — Stratton  v.  Wilson,  170  Ky. 
61,    185    SW   522,  625. 

Mass. — Dean  v.  Emeraon,  102  Mass. 
480.  ' 

Mich. — ^Hubbard  v.  Miller.  27  Hloh. 
16.   15  AmR  163. 

Mo. — ^Presbury  v.  Fisher,  18  Mo. 
60. 

N.  J. — ^Fleckensteln  Bros.  Co.  t. 
Fleekensteln.  76  N.  J.  L.  618,  71  A 
266,  24  LiRANS  913;  Rosenbaum  v. 
U.  S.  Credit  System  Co.  66  N.  J.  L. 
255,  48  A  237.  63  LRA  443;  Union 
Locomotive,  etc.,  Co.  v.  Erie  R.  Co., 
36  N.  J.  I*  240:  Trenton  Potteries 
Co.  V.  OUptaant,  58  N.  J.  Eq.  607,  43 
A  723,  78  AmSR  612,  46  LRA  266 
[mod  66  N.  J.  Eq.  680.  39  A  923]. 

N.  T. — Central  New  York  Tel.,  etc., 
Co.  v.  Avarm,   199  N.  Y.   128,  92  NB 


Amot  V.  PlttsonJVtc.,  Coal  Co.,  i 
Hun  691  [rev  «nV4)ther  grounds  68 
N.  Y.  668,  23  AmR  190]:  Jarvls  t. 
Peck,  Hoffm.  479  [aS  10  Paige  118]. 

Oh. — ^Thomas  v.  Miles,  3  Oh.  St. 
274;  Lange  v.  Werk.  2  Oh.  St.  619. 

Pa. — Monongahela  River  Consol. 
Coal,  etc.,  Co.  v.  Jutte,  210  Pa.  St. 
288,  59  A  1088,  105  AmSR  812,  2 
AnnCas  951:  Smith's  App.,  113  Pa. 
679.   6   A   251. 


Eng. — Collins  V.  Locke,  4  App.  Cas. 
-        -  -        -       [19091     2 

118991 
2  Ch.  13;  'Balnes  v.  Qeary,  36  Ch.  D. 


674;     Bromley     v.     Smith.     [19091     2 
K.  B.   236;  Haynes  v.  Doman.    [1899] 


164;  Chesman  v.  Nalnby,  2  Ld.  Raym. 
1456,  92  Reprint  447;  Carlbonum  Co., 
Ltd.,  V.  Le  Couch,  109  L.  T.  Rep. 
N.  S.  587;  Davles  v.  Lowen,  64  L.  T. 
Rep..  N.  S.  665;  Mallan  v.  May.  11 
M..  &  W.  663,  152  Reprint  967:  Con- 
tinental Tyre,  etc.,  Co.,  Ltd.  v.  Heath, 
29  T.  L.  R.  308. 

[a]  znostratioiui. — (1)  Where  the 
restraint  was  to  operate  in  London, 
or  In  any  place  In  England  or  Scot- 
land where  the  employer  might  have 
been  practicing  during  the  employ- 
ment, the  restraint  was  held  good  as 
to  London  but  void  as  to  the  rest, 
because  possibly  extending  every- 
where. Chesman  v.  Nalnby,  2  Ld. 
Raym.  1466.  92  Reprint  447;  Mallan 
V.  May.  11  M.  &  W.  653,  152  Reprint 
967.  (2)  A  covenant  not  to  exer- 
cise a  certain  trade  within  the  cities 
of  London  or  Westminster,  or  within 
six  hundred  miles  of  the  same,  was 
construed  divisibly,  and-held  good  as 
to  London  and  Westminster,  but  void 
as  to  the  six  hundred  miles  beyond, 
which  was  not  divisible.  Price  v. 
Green.  16  M.  ft  W.  346,  163  Reprint 

[13  C.  J.— S3] 


1222.  6  ERC  406.  (8)  A  contract 
not  to  engage  in  a  particular  trade 
for  a  speclflc  tlms,  ^'In  the  city  of 
St.  Louis,  or  at  any  other  place," 
was  considered  divisible^  and  as  to 
the  restriction  Imposed  In  St.  Louis 
was  held  not  void  as  in  restraint  of 
trade.  Pelts  v.  Blchele,  62  Mo.  171, 
178.  (4)  A  covenant  by  the  articled 
clerk  to  a  solicitor  not  to  act  for  any 
person  who  had  already  been,  or  who 
thereafter  should  become,  a  client  of 
the  solicitor  was  held  to  be  unrea- 
sonably large,  but  valid  as  to  per- 
sons who  were  clients  before  and 
during  the  clerk's  articles.  NichoUs 
V.  Stretton,  10  Q.  B.  346,  69  ECL 
346,  lie  Reprint  134.  (6)  Where  a 
person  agreed  with  another  not  to 
manufacture  ocher  in  L^lgh  county 
or  elsewhere.  It  was  held  that  he 
might  be  enjoined  from  manufactur- 
ing ocher  in  Lehigh  county.  Smith's 
App„  113  Pa.  579.  6  A  261. 
Sm.    More  V.   Bonnet,  -40   Cal.   261, 

6  AmR  621. 

8».  Cal.— Santa  CUra  Valley  Mill, 
etc,  Co.  V.  Hayes.  76  Cal.  387,  18  P 
391,  9  AmSR  211;  Callahan  v.  Don- 
nolly,  46  Cal.  162,  13  AmR  172. 

III. — Linn   v.    Slgsbee,    67   111.  76. 

Mass. — Bishop  V.  Palmer,  146 
Mass.   469,   16  NB  299.  4  AmSR  839. 

N.  J.— Althen  v.  Vreeland,  (Ch.) 
86  A  479. 

N.  Y. — Saratoga  County  Bank  v. 
King,  44  N.  Y.  87. 

Bng. — ^Mills  V.  Dunlrnm,  [1891]  1 
Ch.  676;  Baker  v.  Hedgecock,  39  (Jh. 
D.  620;  Harms  v.  Parsons,  32  Beav. 
328,  65  Reprint  129;  Hooper  v.  Wills, 
94  L.  T.  Rep.  N.  S.  624. 

Ont. — ^Allen  Mfg.  Co.  v.  Murphy,  23 
Ont  U  467,  2  OntWN  877,  18  OntWR 
672. 

N.  W.  Terr. — Latimer  v.  Fontaine, 

7  Terr.  L.  110. 

40.  U.  'S. — Hazleton  v.  Sheokels, 
202  U,  8.  71,  26  SCt  667,  50  L.  ed. 
989,  6  Ann(^as  217;  Megulre  v.  Coi^ 
wine.  101  U.  S.  108,  26  L.  ed.  899; 
Burke  v.  Child,  21  Wall.  .441,  22  L. 
efl.  623;  Lewis  v.  Southern  R.  Co., 
217  Fed.  321,  133  CCA  237;  Cleveland, 
etc.,  R.  Co.  V.  Hirsch.  204  Fed.  849, 
123  CCA  145;  St.  Louis  Boatmen's 
Bank  v.  Fritslen,  176  Fed.  188; 
Standard  Lumber  Co.  v.  Butler  Ice 
Co..  146  Fed.  369.  76  CCA  639,  7  LRA 
NS  467;  Union  Cent.  L.  Ins.  Co.  v. 
Berlin,  90  Fed.  779,  33  CCA  274; 
Globe  Works  v.  U.  S..  46  Ct.  CI,  497. 

Ala. — Sims  V.  Alabama  Brewing 
Co.,  132  Ala.  311,  31  S  36;  Folmsr  v. 
Siler,  132  Ala.  267.  31  S  719;  Pettit 
V.  Pettit,  32  Ala.  288;  Carrington  v. 
Caller.  2  Stew.  176. 

Ark. — Bryant  Lumber  Co.  v. 
Fourche  River  Lumber  Co.,  124  Ark. 
318,  187  SW  465;  Real,  etc..  Dry 
Goods  Co.  V.  Barton,   80  Ark.  326,  97 

g'vtT    eg 

Cal.-^anta  Clara  Valley  Mill,  etc., 
Co.  V.   Hayes,   76  Cal.    387,   18   P  391, 

9  AmSR  211-  Valentine  v.  Stewart, 
16  Cal.  387;  Butler  v.  Agnew,  9  Cal. 
A    327,    99    F   396. 

Colo. — Giles  v.  De  Cow,  30  Colo. 
412.  70  P  681;  Pueblo,  etc.,  R.  Co.  v. 
Taylor,  «  Colo.  1,  46  AmR  612. 

D.  C. — Owens  y.  Wilkinson,  20 
App.  61. 

Ga. — ^Allen   v.   Pearce,   84    Ga.    606, 

10  SE  1016;  Chandler  v.  Johnson,  39 
Ga.  86. 

111. — Crichfleld  v.  Bermudes  As- 
phalt  Pav.   Co.,   174   111.   466.   61   NB 


662,  42  LRA  347  [aff  62  111.  A.  221]; 
St.  Louis,  etc.,  R.  Co.  V.  Mathers, 
104  111.  267;  Tobey  v.  Robinson.  99 
111.  222;  Henderson  v.  Palmer,  71  111. 
679.  22  AmR  117:  Teloh  V.  Kaufman, 
174  111.  A.  306;  Pierce  v.  Shay,  146 
111.  A  612;  Peo.  v.  Smith.  130  lil.  A. 
407;  Bvans  v.  American  Strawboard 
Co.,  114  III.  A.  460;  Benslnger  v. 
KanUler,  112  111.  A.  293  [rev  on 
other  grounds  314  III.  689,  73  NB 
874]-  Pardridge  v.  Cutler,  104  III.  A. 
89;  Brleske  v.  North  Chicago  SL  R. 
Co.,  82  111.  A.  266;  Boehmer  v.  FovaL 
56  111.  A.  71;  Miles  v.  Andrews,  40 
111.  A.  166  [act  158  IlL  262.  38  NB 
667]. 

Ind. — Rlcketts  v.  Harvey,  106  Ind. 
564,  6  NB  326;  Elkhart  County  Lodge 
V.  Crary,  98  Ind.  288,  49  AmR  74l: 
James  v.  Jelllson,  94  Ind.  393.  48 
AmR  161. 

Ind.  T. — Sellers  v.  Ciatron.  6  Ind. 
T.   263,  82  SW  742. 

lowa.^-Cole  v.  Brown-Hurley  Hard- 
ware Co.,  189  Iowa  487,  117  NW 
746,  18  LRANS  1161,  16  AnnCas  846; 
Sosenbaum  v.  Levitt,  109  Iowa  298, 
80  NW  393. 

Kan. — State  v.  Wilson,  73  Kan.  334. 
80  P  689,  84  P  737,  117  AmSR  479 
[disappr  Rathbone  v.  Boyd.  SO  Kan. 
486,  3  P  664];  Sedgwick  Ck)anty  v. 
State,  66  Kan.  684,  72  F  284;  Dennis 
V.  Kuster,  57  Kan.  316.  46  P  602; 
Plersheim  v.  Gary,  39  Kan.  178.  17 
P  826;  Gerlach  v.  Skinner,  34  Kan. 
86,   t   F   257,   55  AmR   840. 

Ky. — Fears  v.  United  Loan,  eta. 
Bank,  172  Ky.  266,  189  SW  226;  Mc- 
Lane  v.  Dixon.  99  SW  601,  80  Kyt< 
683;  Kimbrough  v.  Lane,  II  Bush 
666;  Collins  V.  Merrell.  2  Mete.  163; 
Donallen  v.  Lennox,  6  Dana  89:  Bur- 
gen  V.  Straughan,  7  J.  J.  Marsh.  688; 
Brown  v.  Langford,  8  Bibb  497. 

La. — Ssndidge  v.  Sanderson.  21 
La.  Ann.  767;  Haden  v.  Phillips.  21 
La.  Ann.  617. 

Md. — Trent  Import  Co.  v.  Wheel- 
wright, 118  Md.  249,  261.  84  A  648 
[quot  CycJ. 

Mass. — Kennedy  v.  Welch,  19( 
Mass.  692,  83  NB  11;  Bishop  v. 
Palmer,  146  Mass.  469.  16  NB  299,  4 
AmSR  339;  Taylor  v.  JaQUee,  106 
Mass.  291;  Perkins  v.  Chimmlngs,  > 
Gray  258 ;•  Loomls  v.  Newhall,  16 
Pick.   159. 

Mich. — Simmer  v.  Cutter.  160  NW 
666;  Mallhot  v.  Turner,  167  Mich.  167, 
121  NW  804,  133  AmSR  333:  Case  y. 
Smith,  107  Mich.  416,  66  NW  279,  61 
AmSR  341.  31  LRA  282;  Wilbur  v. 
Stoepel.  82  Mich.  344.  46  NW  724, 
21  AmSR  668;  Fosdick  v.  Van  Ars- 
dale.  74  Mich.  302.  41  NW  931;  Mc- 
Namara  v.  Gargett,  68  Mich.  464,  86 
NW  218,  13  AmSR  366;  Wianer  v. 
Bardwell,  38  Mich.  278;  Snyder  v. 
Willey,  33  Mich.  483. 

•Mo.— Sumner  v.  Summers,  64  Mo. 
340;  Tandy  v.  Elmore-Cooper  Live 
Stock  Commn.  Co.,  113  Mo.  A.  409,  87 
SW  614;  Sawyer  v.  Sanderson,  113 
Mo.  A  233,  246,  88  SW  161  (quot 
Cyc]. 

Nebr. — Padget  v.  O'Connor,  7\ 
Nebr   314,  98  NW  870. 

N.  H.— Hill  V.  Hill,  74  N.  H.  288, 
67  A  406.  124  AmSR  966,  12  LRANS 
848;  Merrill  v.  Carr,  60  N.  H.  114; 
Clements  v.  Marston,  62  N.  H.  31: 
Bixby  V.  Moore,  61  N.  H.  402;  Coburn 
V.  Odell.  30  N.  H.  640;  Carleton  v. 
Woods,  28  N.  H.  290;  Clark  v.  Rlcker, 
14  N.  H.  44:  Hinds.v.^Chamberlaiitfp 
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CONTRACTS 
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onmciated  by  statute  in  some  jorisdietionB.*^  It  ia 
not  material  whether  the  ill^^lity  arises  from  stat- 
ute or  from  the  common  law."  Tbus,  if  the  con- 
sideration for  a  note  or  other  promise  to  pay  a  cer- 
tain som  of  money  is  the  sale  of  goods,  some  of 
which  goods  can  be  legally  sold,  and  some  of  which 
cannot,  the  note  or.  promise  cannot  be  enforced,**  as 
for  example  a  note  given  for  intoxicating  liquors  or 
things  sold  on  Sunday  and  also  for  other  articles, 
the  Mile  of  the  former  being  illegal.**  So  of  a  note  or 
other  security  g^ven  by  a  third  person  to  an  em- 
ployer or  another  to  settle  a  civil  liability  and  also 
to  prevent  or  suppress  a  criminal  prosecution.**  A 
note  under  seal  in  consideration  of  both  past  and 
future  cohabitation  is  entirely  void.**  And  the  same 
is  true  of  a  chattel  mortgage  covering  some  articles 
which  it  is  illegal  to  keep  •,    of  a  note  or  promise  in 


e  N.  H.  226;  Carlton  ▼.  Whitcher,  E 
K.  H.  196;  Roby  v.  West,  4  N.  H.  MS, 
17   AtnD  42S. 

N.  T.— Haynes  v.  Rudd,  102  N.  T. 
372.  7  NB  287,  5S  AmR  816  [rev  30 
Hun  2371:  Foley  v.  Spelr.  100  N.  T. 
552.  3  NB  477:  Saratoga  County 
Bank  v.  King,  44  N.  T.  87;  Rldgely 
y.  Keene,  134  App.  Dlv.  647.  119  NTS 
451;  Rose  v.  Truax,  21  Barb.  361; 
Barton  v.  Port  Jackaon,  etc.,  Plank 
Road  Co.,  17  Barb.  397;  Cahlll  y. 
Oilman,  84  Mlac.  372,  146  NTS  224; 
Butterick  Pub.  Co.  v.  Ifistrot-Munn 
Co..  167  App.  Dlv.  632,  1S3  NTS  61 
[all  317  N.  T.  878  mem,  112  NE  1055 
meml;  Jablon  v.  Traynor,  76  Misc. 
532,  136  NTS  S46:  Stelnfeld  v.  Levy. 
16  AbbPrNS  2«;  Btgelow  v.  Law,  ( 
AbbPr  455;  Jarvls  ▼.  Peck,  Hoffm. 
479   taS  10  Pais*  1181. 

N.  C. — Covington  v.  ThreadertU.  88 
N.  C.  186;  Lindsay  v.  Smith,  78  N.  C. 
328,  34  AmR  463;  Clemmons  v. 
Hampton,  64  N.  C.  264;  Cameron  v. 
HcFarland.  4  N.  C.  299.  6  AmD  666. 

N.  D. — Oage  v.  Fisher,  6  N.  D.  297, 
<5  NW  809,  31  LRA  557. 

Oh. — Sprlngfleld  F.  ft  M.  Ins.  Co.  v. 
Hull,  SI  Oh.  St.  270.  87  NB  1116,  26 
ULA  37;  McQuade  v.  Rosecrans,  36 
Oh.  St  442;  State  v.  Board  of  Bdu- 
oaUon,  85  Oh.  St.  519:  Widoe  v. 
Webb.  80  Oh.  St.  431.  6  AmR  664; 
Helnts  V.  Sawyer.  27  Oh.  CIr.  Ct.  10; 
Miller  V.  Qlockner,  21  Oh.  dr.  Ct. 
N.  S.  191;  Fountain  Square  Theater 
Co.  V.  Bvans,  4  OhS&CP  161. 

Okl.— Chickasha  Citlsens'  Nat. 
Bank  v.  Mitchell,  24  Okl.  488,  103  P 
720,  20  AnnCas  371;  Stanard  v. 
Sampson,  23  Okl.  13,  99  P  796;  Arnett 
V.  Wright,  18  Okl.  837,  841,  89  P 
1116  iQUOt  Cyc]. 

Pa.>->Kuhn  V.  Buhl,  261  Pa.  348, 
»<  A  977;  Bredln's  App.,  92  Pa.  241, 
8T  AmR  677;  Pllson  v-  Hlmes,  6  Pa. 
452,  47  AmD  422:  Frasier  v.  Thomp- 
son. 2  Watts  tt  B.  285.        * 

R.  1. — Sullivan  v.  Horgan,  17  R.  I. 
189.  20  A  232,  »  LRA  110. 

8.  C. — ^Massey  v.  Wallace,  82  8.  C. 
149.  10  SB  937. 

Tenn. — ^Potts  v.  Qray,  3  Coldw.  468, 
91  AmD  294. 

Tex.— Reed  v.  Brewer,  90  Tex.  144, 
37  SW  418;  Eidwards  County  v.  Jen- 
nings, 88  Tex.  618,  25  SW  1063; 
Bierlng  v.  Wegner.  76  Tex.  606,  13 
SW  637;  Wegner  v.  Bierlng,  66  Tex. 
506;  Kottwita  v.  Alexander,  34  Tex. 
689;  Prudential  L.  Ins.  Co.  v.  Pear- 
son, (Civ.  A.)  188  SW  613;  Funl^- 
houser  v.  Capps,  (Civ.  A.)  174  SW 
897;  Lloyd  v.  Robinson,  (Civ.  A.) 
180  SW  128;  McNeese  v.  Carver,  40 
Tex.  Civ.  A.  129,  89  SW  480;  Sanger 
V.  Miller,  26  Tex.  Civ.  A.  Ill,  62  SW 
425. 

Vt— Bowen  V.  Buck.  28  Vt.  308; 
Woodruff  V.  HInman.  11  Vt.  692.  34 
AmD  712;  Hlnesburgh  v.  Sumner,  9 
Vt.   23,   81   AmD  699. 

W,  Va. — Northfork  Bd.  of  Educa- 
tion V.  Angel.  76  W.  Va.  747.  84  SB 
747.  tiRAlSlBE  139. 

Wyo. — Kennedy  v.  Lonabaugh,  19 
Wyo.    862.    117   P   1079.  AnnCaal913E 


138. 

Bng.— Featheraton  v.  Hutchinson, 
Cro.  iais.  199,  78  Reprint  465,  6  BRC 
386. 

N.  8. — Craig  v.  Thompson,  48  N. 
S.  160. 

Out. — Carr  v.  TannehUl,  81  U.  C. 
Q.  B.  201. 

"If  any  part  of  an  indivisible 
promise  or  any  part  of  an  Indivisible 
consideration  is  Illegal,  the  whole  is 
void."  E:aBt  Stroudsburg  Nat.  Bank 
V.  Selple,  13  Pa.  Diet.  675,  676,  29 
Pa.  Co.  246. 

[a]  ■maliasM  of  fllsfal  parU~If 
any  part,  however  small,  of  tn»  entire 
consideration  of  a  contract  is  illegal, 
the  whole  contract  is  illegal.  Klm- 
brough  V.  Lane,  11  Bush  (Ky.)  666; 
Wegner  v.  Blering,   66  Tex.  606. 

41.  See  statutory  provisions;  and 
Humboldt  County  v.  Stern,  138  Cal. 
68,  68  P  324;  Hughes  v.  MullInB,  86 
Mont  367.  92   P  768,   13  AnnCTas  209. 

40.  Prudential  L.  Ins.  Co.  v.  Pear- 
son,  (Ttx.  Civ.  A.)   188  SW  613. 

43.  Ala. — Pacific  Ouano  Co.  v. 
Mullen.  66  Ala.  682. 

Oa. — Allen  v.  Pearce,  84  Oa.  606, 
10  SB  1016. 

Iowa. — Oipps  Brewing  Co.  v.  De 
France,  91  Iowa  108.  68  NW  1087, 
61  AmSR  329,  28  LRA  886;  Braitch 
V.  Ouelick,  37  Iowa  213. 

Mo. — Oould  V.  Leavltt  92  Me.  416, 
43  A  17;  Wirth  v.  Roche.  92  Me.  383, 
48  A  794;  Ladd  v.  Dillingham,  34 
Me.  316;  Deering  v.  Chapman,  22  Me. 
488,  39  AmD  591. 

Miss.— Gotten  v,  McKensie,  57 
Miss.  418. 

N.  H. — Kidder  V.  Blake,  46  N.  H. 
630  •  Coburn  v.  Odell,  30  N.  H.  540.   . 

Oh. — Wldoe  V.  Webb,  20  Oh.  Bt 
431.  6  AmR  664. 

Man. — Hooper  v.  Cbombs,  6  Man. 
6S. 

Bat  see  Shaw  v.  Carpenter,  64  Vt. 
165,  41  AmR  837  (holding  that,  when 
the  amount  of  Illegal  Items  of  a  debt 
was  readily  ascertainable,  the  con- 
tract might  be  enforced  for  the 
residue). 

44.  Ala — Wadsworth  v.  Dunnam, 
117  Ala.  661,  23  S  699. 

Towa. — Braitch  v.  Ouelick,  87  Iowa 
212. 

Kan. — Gerlack  v.  Skinner,  84  Kan. 
86,  8  P  267,  66  AmR  24Q. 

Me. — Liadd  v.  Dillingham,  34  Me. 
316;  Deering  v.  Chapman,  22  Me.  488, 
39  AmD  692. 

Miss. — Cotten  v.  McKenzle,  57 
Miss.    418. 

Mo. — BIck  V.  Seal,  46  Mo.  A.  476. 

N.  T. — Sanderson  v.  Goodrich,  48 
Barb.  616. 

Oh.— Wldoe  V.  Webb,  20  Oh.  Bt. 
431.  6  AmR  664. 

4B.  Oa. — Mills  V.  Hudgins,  97  Ga. 
417.   24  SE  146. 

Kan. — Ream  v.  Sauvaln.  2  Kan.  A. 
560.  43  P  982. 

Mass. — Taylor  t.  Jaques,  106  Mass. 

Mich. — Fosdlck  v.  Van  Arsdale.  74 
Mich.  802,  41  NW  931;  Wlsner  v. 
Bardwell,    88    Mich.    278;    Snyder    v. 


eonsideration  of  a  nnmber  of  sacks  of  fertilizer,  a 
portion  of  which  were  sold  without  being  inspected, 
branded,  etc.,  as  required  by  statute  then  in  force, 
and  the  rest  after  the  repeal  of  the  statute;**  of  a 
note  in  part  for  money  lent  for  the  purpose  of 
gaming;*'  and  of  notes  g^iven  to  cover  losses  on 
several  deals  in  options  in  grain,  in  one  onlv  of 
which  the  grain  was  to  be  actually  delivered.'''  It 
has  been  held  that  there  can  be  no  recovery  on  an 
agreement  to  pay  wages  as  bartender  and  elerk  for 
a  dealer  in  groceries  and  liquors,  where  the  sale  of 
the  latter  was  prohibited  when  the  contract  was 
made  and  the  services  were  rendered."  The  prin- 
ciple also  applies  to  other  contracts  to  pay  for  serv- 
ices, some  of  which  are  illegal,  or  to  pay  for  legal 
services  and  also  for  scmie  other  eonsideration  which 
is  ill^aL'* 

Willey.  83  Mich.  488. 

N.   H.— Merrill   v.   Carr.    SO    N.    H. 
114:  Clark  v.  Ricker,  14  N.  H.  44. 

N.  T.— Haynes  v.  Rudd.   108   N.  T. 


372,  7  NB  287,  65  AmR  ilS  [rev  SO 
Hun  2371;  Decker  v.  Morton.  1  Redf. 
Surr.  477. 

N.  C. — Lindsay  v.  Smith.  78  N.  C. 
328.  24  AmR  483;  Cameron.  ▼.  Mc- 
Farland.   4   N.  C.    299,  6  AmD   566. 

Oh. — Sprlngfleld  F.  tc  M.  Ins.  Co. 
V.  Hull,  61  (Jh.  St  270,  37  NB  1116. 
26  LRA  37. 

R.  I.— Wilcox  V.  Daniels.  15  R.  I. 
261,  8  A  204. 

S.  C. — Banks  v.  Searls,  27  8.  C.  L. 
356. 

Tex. — ^Blering  v.  Wegner,  76  Tex. 
506,   13  SW  687;  Wegner  v.   Blering, 

65  Tex.  608,  73  Tex.  89.  11   SW  156. 
Vt.— Bowen   v.   BuCk.    28    Vt.    808; 

Woodruff  V  HInman,  11  Vt.  692,  34 
AmD  712;  HInesburgh  v.  Sumner.  9 
Vt  23.  31  AmD  699. 

Wis. — ^Femekes  v.  Bergentbal,  69 
Wis.  464,  84  NW  238. 

[a]  Otaatratloa^— Where  a  person 
for  a  single  consideration  covenanted 
under  a  penalty  to  ditch  another's 
land,  and  also  to  stop  the  prosecu- 
tion of  an  Indictment  pending  against 
him  for  maintaining  a  public  nui- 
sance, an  action  for  the  penalty 
could  not  be  maintained.  Lindsay  v. 
Smith.  78  N.  C.  328.  24  AmR  468. 

48.  Maasev  v.iVallace,  82  8.  C 
1 49,  10  SB  937.     dc«  supra  {  408. 

47.  Flerahelm  v.  Cary,  39  Kan. 
178.  17  P  826;  Gerlach  v.  Skinner.  34 
Kan.  86.  8  P  276,  66  AfnR  240;  Brig- 
ham  V.  Potter,  14  Gray  (Mass.)  622. 
But  see  Shaw  v.  Carpenter,  64  Vt 
156,  41  AmR  837  (holding  that, 
where  the  legal  portion  wa«  readily 
ascertainable,  the  mortgage  was 
good  pro  tanto). 

48.  Pacific   Ouano   Co.    v.    Mullen. 

66  Ala.  582. 

4S.  Reed  V.  Reeves,  18  Buab  (Ky.) 
447;  Collins  v.  Merretl,  2  Vetc  (Ky.) 
163;  Roby  V.  West  4  N.  H.  28S.  17 
AmD  423;  Columbia  Bridge  Co.  v. 
Kline,  Brightly   (Pa.)   320. 

60.  Miles  V.  Andrews.  40  HI.  A. 
166  [aflf  153  111.  262,  38  NB  644]. 

61.  Blxby  V.  Moor,  61  N.  H.  402; 
Sullivan  V.  Horgan,  17  R.  I.  109,  20 
A  232,  9  LRA  110.  But  see  Ooodwln 
V.  Clark,  65  Me.  280  (holding  that 
one  is  not  prevented  from  recovering 
for  service  contracted  to  be  rendered 
in  a  lawful  employment  merely  be- 
cause,   during   the    term   of   his   em- 

Sloyment,  he  occasionally  assisted 
is  employer  in  making  unlawful 
liquor  sales  gratuitously — not  ex- 
pecting or  seeking  any  compensation 
therefor) . 

S3.  Handy  v.  St  Paul  Globe  Pub. 
Co.,  41  Minn.  188.  42  NW  87Z,  16 
AmSR  696,  4  LRA  466;  Wilcox  t. 
Daniels.  16  R.  L  261.  8  A  204. 

[a]  CtaBdar  lawa^— (1)  Where  a 
person  was  employed  to  manage  the 
advertisements  of  the  daily,  weekly, 
and  Sunday  editions  of  a  newspaper 
at  a  certain  salary,  and  the  agree- 
ment  as    to    the    Sunday   paper   w&i 


For  later  oases,  davalopmsatB  and  cbaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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XenimeUtion  of  iUagal  part  When  an  entire  taa- 
traet  is  illegal  in  part,  a  reeoveiry  cannot  be  had 
thereon  by  a  renunciation  of  the  illeg^  part.^ 

Considerataoii  void  bat  not  illegal  If  part  of  the 
eonaideration  is  merely  void,  as  where  it  is  im- 
possible, unreal,  or  the  like,  and  there  is  still  a  valid 
consideration  left,  it  will  support  the  promise,  for 
the  law  does  not  determine  whether  the  considera- 
tion is  adequate  ;"*  it  is  only  where  part  of  the  eon- 
sid«ittion  ia  illegal  that  it  affects  the  entire  agree- 
ment.** 

[$  472]  IS.  PnmiiaeB  and  Ckmaideratiomi  Strar- 
aUe.  Where  the  agreement  consists  of  several 
promises  baaed  on  several  considerations,  the  fact 


that  one  or  more  of  the  oonsiderations  are  illegal 
will  not  avoid  all  the  promises,  if  those  which  are 
made  on  legal  considerations  gxB  severable  from  the 
others.^*  Thus,  where  goods  are  sold  at  a  separate 
price  for  each  article,  and  the  sale  of  some  of  the 
articles  is  illegal,  an  acticm  will  lie  nevertheless  for 
the  price  of  any  of  the  other  articles."'  The  same 
principle  applies  in  proper  eases  to  contracts  to  pay 
for  labor  or  services.  °^  Where  a  running  account  is 
made  of  several  items,  a  part  of  which  arise  oat  of 
legal,  and  a  part  out  of  illegal,  contracts,  it  is  held 
that  in  an  action  on  the  account  a  recovery  may  bo 
had  for  the  legal  items. °* 
Oontract  severed  in  performance.     It  has  been 


Illegal  under  a  statute,  It  was  held 
that  he  conld  recover  nothing^  for  Ms 
services  In  the  daily  and  weekly 
editions.  Handy  v.  St.  Paul  Globe 
Pub.  Co..  41  Minn.  188,  42  NW  872, 
16  AmSR  695.  4  LRA  4(8.  (2)  Where 
a  person  aerreed  to  give  seven  public 
concerts  for  a  certain  sum,  six  on 
week  days  and  one  on  Sunday  after- 
noon, when  Sunday  concerts  were' 
prohibited  by  statute.  It  was  held 
that  there  could  be  no  recovery  at 
all  on  the  agreement.  Stewart  v. 
Thayer,  168  Mass.  61»,  47  NB  420,  60 
AnnSR  407. 

(b]  JkciMsmeBt  Im  part  to  give 
■fUiaoay.— Parties  to  an  action  In- 
voIvlnK  the  validity  of  a  patent 
agreed  to  pay  an  expert  a  certain 
sum.  and  an  additional  sum  on  con- 
dition that  the  Information  possessed 
by  him  or  the  testimony  given  by 
hina  should  enable  them  to  succeed 
in  the  action,  and  further  agreed  to 
pay  him  his  traveling  expenses  and 
the  usual  per  diem  of  an  expert,  he 
agreeing,  in  consideration  thereof,  to 
hold  himself  at  all  times  to  give  his 
testimony  or  to  Impart  his  Informa- 
tion. It  was  held  that  he  could  not 
recover  the  regular  fees  of  an  expert 
or  traveling  expenses,  as  the  whole 
agreement  was  void.  Pollak  v.  Qreg- 
Kiry.   22  N.  T.  Super.  116. 

Co]  liohlyjiaf.— An  agreement  to 
pay  a  person  ror  personal  services 
before  congress  and  also  for  "lobby- 
ing," tliat  Is,  to  personally  Influence 
members,  Is  void  in  toto.  Burke  v. 
Child.  21  VTaXL  (U.  S.)  441,  22  L.  ed. 
623;  McBratney  V.  Chandler,  22  Kan. 
692,  31  AmR  213;  Brown  v.  Young, 
7  KyL.  664;  Gary  v.  Western  Union 
Tel.  Co.,  47  Hun  (N.  Y.)  610:  Brown 
V.  Brown.  34  Barb.  (N.  Y.)  533;  Rose 
V.  Truax,  21  Barb.  (N.  Y.)  861. 

83.  Arnot  v.  Pittston,  eta.  Coal 
'Co^  68  N.  Y.  658,  23  AmR  190  [rev 
2    ^un    691]. 

54.     See  supra  |  -237. 

BO.  Ark. — Ensign  v.  Coffelt.  102 
Ark.   668.  14S  8W  281. 

Md. — Nicholson  v.  Ellis,  110  Md. 
822.  78  A  17,  132  AmSR  445,  24  LRA 
NS    942. 

N.  J. — Rosenbaum  v.  U.  S.  Credit- 
System  Co.,  65  N.  J.  L.  266,  48  A 
237,  53  LRA  449  [Tev  64  N.  J.  L.  34, 
44  A  968];  Fisbell  v.  Gray,  60  N.  J. 
L.    6,    37   A   606. 

N.  T. — Jarvls  v.  Peck.  HoSm.  479 
[aff  10  Paige  1181. 

Ob. — ^King  V.  King,  63  Oh.  St.  868, 
69  tiVi  111,  81  AmSR  636.  62  LRA 
157;  WIdoe  V.  Webb,  20  Oh.  St.  431, 
5  AmR  664;  Doty  v.  Knox  County 
Bank,  16  Oh.  St.  133. 

Okl. — Tate  v.  Gaines,  26  Okl.  141, 
105   P   193.  26   UflANS   106. 

Vt. — Cobb  V.  Cowdery.  40  Vt.  2B, 
94  AmD  370. 

Ehig. — Thomas  v.  Thomas.  2  Q.  B. 
861.  42  ECL  945,  114  Reprint  380: 
Outhinar  v.  Lynn,  2  B.  &  Ad.  282,  22 
BCL  104,  109  Reprint  1130;  Shackell 
V.  Rosier,  2  Blng.  N.  Cas.  634,  29 
ECL  696.  132  Reprint  245:  King  v. 
Sears.  2  C.  M.  &  R.  48,  160  Reprint 
21;  Ring  V.  Roxbrough,  2  Cromp.  & 
J.   418,    149   Reprint  177. 

B«.  tr.  S. — Gelpcke  v.  Dubuque.  1 
■Wall.  221.  17  L.  ed.  519;  Choctaw, 
etc,  R.  Co.  V.  Bona,  160  Fed.  403. 
407.  87  OCA  866  tclt  Cyc];  Borland 
V.  Prlndle.  144  red.  713. 


Ala. — Denson  v.  Alabama  Pual, 
etc.,   Co.,   73  8  S26. 

Ark.— Ft.  Smith  Light,  etc.,  Co.  v. 
Kelley,  94  Ark.  461,  127  SW  975;  St. 
Louis,  etc.,  R.  Co.  v.  Mathews,  64 
Ark.  398,  42  SW  902,  39  LRA  467: 
Hanauer  ▼.  Gray,  26  Ark.  360,  99 
AmD   226. 

Cal.— McVioker  v.  McKensle,  136 
Cal.  656,  69  P  495;  Porter  v.  Fisher, 
4  Cal.  Unrep.  Cas.  324,  84  P  700: 
Racsdala  v.  Tfasrle,  106  Cal.  832,  ii 
P  628;  Treadweil  v.  Davis,  84  Cal. 
601.  94  AmD  770. 

Colo. — Olbbs  V.  Wallace,  68  Colo. 
364.  147  P  686:  Hoyt  v.  Macon,  3 
Colo.  60>:  Oliver  v.  Wilder.  27  Colo. 
A.  837,  149  P  276. 

D.  C. — ^Manning  v.  Elttcott.  9  App. 
71:  Sunderland  ▼.  Kilboum,  8  Maokey 
50ft. 

111. — Corcoran  v.  Lehigh,  etc.,  Coal 
Co.,  188  111.  890,  28  NE  769;  Whlt- 
beck  V.  Ramsay,  74  111.  A.  624;  Wol- 
sey  V.  Ntfelev,  62  111.  A.  141. 

Ind.— Hynds  y.  Hays.  26  Ind.  31; 
Weils  v.  Vandalla  R.  Co.,  66  Ind.  A. 
211,  108  NE  860;  Emshwller  v.  Tyner, 
21  Ind.  A.  847,  62  NE  469,  69  AmSR 
360:  Pierce  v.  Pierce,  17  Ind.  A.  107, 
46  NS  480. 

■Iowa. — Fryer  v.  Harker,  142  Iowa 
708,  121  NW  626,  23  LRAN8  477; 
Livingston  V.  Chicago,  etc,  R.  Co., 
142  Iowa  404,  120  NW  1040;  Wiscon- 
sin Lumber  Co.  v.  Greene,  etc.  Tel. 
Co.,  127  Iowa  860,  101  NW  742,  109 
AmSR  389,  69  LRA  968:  Stewart  v. 
Pierce,  116  Iowa  733,  89  NW  234: 
Casady  v.  Woodbury  County.  18 
Iowa  113. 

Kan. — ^Fftekler  v.  Ford,  MoC.  21. 

Ky. — Newport  RolUngMlll  Co.  v. 
Hall,  147  Ky.  698,  144  BW  760;  Smith 
v.  Corbln,  136  Ky.  727,  183  SW  277; 
Oilmore  v.  Samuels,  136  Ky.  706,  128 
SW  271,   21  AnnCas  «1I. 

La. — Tuckermann  v.  Jackson,  3  La. 
A.    (Orleans)    899. 

Me. — Goodwin  v.  Clark,  66  Me.  280; 
Phillips  V.   Moses,  66  Me.  70. 

Md. — Nicholson  v.  Ellis,  110  Md. 
322,  73  A  17,  132  AmSR  446,  24  LRA 
N8  942;  Miller  v.  Cosmic  Cement, 
etc,  Co..  109  Md.   11.   71  A  91. 

Mass. — Robinson  v.  Oreen,  8  Meto. 
169. 

Mo.— Pelts  v.  Bichele.  62  Mo.  171; 
Wright  V.  Kansas  City,  etc,  R.  Co., 
141  Mo.  A.   618,  126  SW  617. 

Mont. — Mattlson  v,  Connerly,  46 
Mont.  103,  126  P  861. 

Nebr. — Shevaller  v.  Doyle,  88  Nabr. 
660,    130    NW    417. 

N.  H. — Piper  v.  Boston,  etc,  R. 
Co.,  75  N.  H.  436,  75  A  1041j  Edgerly 
V.  Hale,  71  N.  H.  138.  61  A  679; 
Carleton  v.  Woods,   28  N.  H.  290. 

N.  J. — Fleckensteln  Bros.  Co.  v. 
Fleckensteln,  76  N.  J.  L.  618.  71  A 
266,  24  LRANS  918;  Stewart  V.  Le- 
hieh  Valley  R.  Co.,  88  N.  J.  L.  506; 
Feldman  v.  Gamble,  26  N.  J.  Eq. 
494. 

N.  T. — Central  New  Tork  Tel.,  etc.. 
Co.  V.  Averlll.  199  N:  Y.  128.  92  NB 
208,  139  AmSR  878.  32  LRANS  494 
rmod  129  App.  Dlv.  752,  114  NYS  99]; 
Central  New  York  Tel.,  etc.,  Co.  v. 
Averlll.  68  Misc.  69,  84,  110  NTS 
273  [rev  on  other  ffrounds  129  APD. 
Dlv.  752,  114  NTS  99  (mod  on  other 
grounds  199  N.  T.  128.  92  NB  206. 
189  AmSR  878,  32  LRANS  494)1  Tclt 
C;yc];  Leavitt  v.  Blatchford.  6  Barb. 


9:  Gay  v.  Lathrop,  6  NYSt  603:  Jar- 
vis  V.  Peck,  Hoffm.  479  [att  10  Paige 
1181. 

On. — State  v.  Perrysburg  Bd.  of 
Bklooation,  35  Oh.  St.  619;  McC^us- 
land  V.  Akers,   24  Oh.  Clr.  Ct.  711. 

Okl. — Federal  Trust  Co.  v.  Spur- 
lock,  84  Okl.  644,  126  P  806;  Federal 
Trust  Co.  V.  CToyle,  84  OkL  636,  126 
P  800. 

Or. — Southwell  v.  Beesley,  6  Or. 
468;  Murray  v.  Oliver,  3  Or.  689. 

Pa. — Frasier  v.  Thompson,  2  Watts 
A  S.  235. 

Philippine. — Lee  Liong  v.  Hisola, 
19   Fhlfippine  67. 

8.  C— Packard  v.  Byrd,  78  S.  O.  1, 
51  SE  678,  6  LRANS  547  UAt  CycJ; 
Pleraon  v.  Oreen,  69  S.  C.  659,  46 
SE   624. 

Tex. — Beaumont  Tract.  Co.  v.  Tex- 
arkana,  etc.,  R.  Co.,  103  Tex.  49,  128 
SW  124;  Beaumont  Tract.  Co.  v. 
Texarkana,  etc.,  R,  Co.,  (CSV.  A.) 
184  SW  987;  Haawell  v.  Blake.  (CSv. 
A)    90   SW   1126. 

t7tah. — Hudson  v.  Moon,  42  Utah 
377.  130  P  774. 

Vt. — Osgood  V.  Central  Vermont  R. 
Co..  77  ^n.  834,  60  A  137.  70  LRA 
930;  Cobb  v.  Cowdery,  40  Vt.  36, 
94  AmD  870. 

Wash. — Minnesota  Sandstone  Co. 
v.  Clark,  86  Wash.  486,  77  P  808. 

W.  Va.— White  V.  Cook,  61  W.  Va. 
201,  41  SE  410,  90  AmSR  776,  67 
LRA    417. 

B!ng. — Pickering  v.  Ilfracombe  R. 
Co.,  L.  R.  8  C.  P.  236;  Shackell  v. 
Rosier,  2  BIng.  N.  Cas.  634,  29  ECL 
696.   182  Reprint  246. 

Ont. — Kltohlng  v.  Hicks,  6  Ont 
739. 

N.  W.  Terr. — Parslow  v.  Cochrane, 
4  Terr.  L.   812. 

ST.  Me. — ^Barrett  v.  Delano,  14  A 
288:  Boyd  v.  Baton.  44  Me.  61,  69 
AmD  83. 

N.  H. — Carleton  v.  Woods.  28  N.  H. 
290;  Walker  v.  Lovell.  2«  N.  H.  138. 
61  AmD  605. 

Pa. — CHiase  v.  Burkholder,  18  Pa. 
48. 

Vt. — Shaw  V.  Carpenter,  64  Vt.  166, 
41  AmR  887. 

Que. — Desjardins  v.  Roy,  7  Que.  Q. 
B.    326. 

88.  Brlen  v.  Stone,  82  App.  Dlv. 
4B0,  81  NTS  597:  Johnston  v.  Dahl- 
gren,  31  App.  Dlv.  204,  63  NTS  665 
(holding  where  a  plumber  who  had 
not  registered  and  procured  the 
necessary  certiflcate  contracted  to 
do  certain  plumbing  and  undertook 
to  employ  carpenters,  masons,  and 
painters  to  do  other  work  on  the 
premises  which  had  no  necessary 
connection  with  the  plumbing  work, 
the  amount  to  be  paid  to  each  of  the 
latter  workmen  being  a  matter  be- 
tween himself  and  the  plumber  act- 
ing for  the  owner,  and  depending  on 
the  amount  of  his  work  and  its 
value,  and  the  payment  to  persons 
employed  In  different  kinds  of  work 
having  no  relation  whatever  to  the 
amount  to  be  paid  to  a  man  em- 
ployed In  any  other  kind  of  work, 
that  the  contract  was  severable,  and 
that  the  invalidity  of  the  contract 
for  plumbing  work  did  not  prevent 
a  recovery  for  the  other  work). 

69.  Ala, — Wadsworth  v.  Dunnam. 
117  Ala.   661.   23   S  699. 

Me. — Goodwin    v.    CUrk,     66    Me. 
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keld  that  a  contract  which  at  its  inception  was  en- 
tire may  atill  be  severed  in  its  performance  and  part 
of  it  legalized  thereby.." 

[$  473]  14.  Intention— a.  Unlawful  Intention  on 
Both  Side*— (1)  In  GkneraL  Where  the  direct  ob- 
ject of  the  parties  is  to  do  an  ill^al  act,  the  agree- 
ment is  void,  and  it  is  immaterial  that  either  or  both 
did  not  know  that  the  object  was  illegal,  for  as  a 
general  mle  ignorance  of  the  law  is  no  excuse."^  An 
agreement,  on  the  face  of  which  no  illegality  ap- 
pears, and  of  which  neither  the  consideration  nor  the 
promise  in  itself  imports  any  illegality,  may  never- 
theless be  made  for  an  ill^al  purpose,  and  the  agree- 
ment, although  unobjectionable  in  its  terms,  may 
then  be  rendered  void  by  the  ill^ality  of  the  pur- 
pose for  which  it  is  made,  the  illegal  intention  being 
common  to  both  parties. 

[$  474]  (2)  When  the  Bnle  Does  Not  Apply.  To 
the  general  principle  that  ignorance  of  the  law  is  no 
excuse  for  making  a  contract  violating  that  law, 
there  are  some  exceptions.    The  rule  does  not  apply 


where  the  performanee  of  the  agreement  in  the 
manner  intended  would,  unknown  to  parties,  be  il- 
legal, but  a  legal  method  of  performance  is  posa- 
ble."  Nor  does  the  rule  apply  where  the  mistake  ia 
really  one  of  fact  and  not  of  law.**  Where  a  person 
sues  for  services  rendered  another  in  an  oeenpation 
which  is  illegal,  unless  the  employer  is  duly  lieensed 
to  carry  it  on,  which  he  is  not,  sueh  person  may  re- 
cover unless  he  knew  that  the  employer  had  no  li- 
cense, for  while  he  is  bound  to  know  that  the  em- 
ployer must  have  a  license  to  make  the  business 
legal,  his  mistake  as  to  his  having  such  license  is  a 
mistake  of  fact  and  not  of  law.*'  So  it  is  held  that 
a  bond  given  to  a  person  to  indemnify  him 'against 
liability  for  seizing  goods  under  a  writ,  or  for  ar- 
resting a  person,  is  illegal  if  the  person  to  whom  it 
is  given  knew  the  seizure  or  arrest  to  be  without 
right,  but  l^al  if  he  believed  it  to  be  authorized.** 
An  agreement  is  not  necessarly  illegal  because  car- 
ried out  in  an  illegal  way,  if  this  was  not  contem- 
plated when  the  agreement  was  made.*'    Where  the 


MO;  PMIIlpa  V.  Hoses.  «5  Me.  TO; 
Hoaroe  v.  Thomas,  81  He.  581: 
Plummer  v.  Eirsklne,  68  Me.  69  fcit 
Towle  T.  Blake,  S8  Me.  528;  Boyd  T. 
Baton,   44   Me.   61,    6?  AmD  8S1. 

Mass. — Rundlett  v.  "Weeler,  3  Oray 
i$S:  Robinson  ▼.  Qreen,  3  Mete.  ISS: 
Badger  v.  Tltcomb.  16  Pick.  409.  26 
AraD  Cll. 

Mo.— Blck  T.  Seal,   45   Ho.  A.   475. 

N.   H.— Hilton  V.   Barley.   2  N.  H. 

Its. 

ao.    Foreman  v.  Ahl.  65  Pa.  326. 

SI.  U.  S. — Church  v.  Proctor,  66 
Fed.   240.   18   CCA   426. 

Ala. — Whetstone  v.  Montgomery 
Bank,  9   Ala.    876. 

Fla. — Stewart  ▼.  Stearns,  etc., 
Lumber  Co..  56  Fla.  570.  48  3  19,  24 
LRANS   649. 

111.— Lewis  V.  Headley,  86  111.  488. 
87   AmD   227. 

Ind. — ^Brown  v.  Columbus  First 
Nat.  Bank,  187  Ind.  656.  87  NB  158, 
24  LRA  206. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Bowles,  1  Ind.  T.  260,  40  SW  899. 

Me.— Webster  v.  Sanborn,  47  Me. 
471. 

Mass. — Stewart  v.  Thayer,  168 
Mass.  519,  47  NB  420,  60  AmSR  407. 

Minn. — ^Holland  v.  Sheehan,  108 
Minn.  862.  867.  122  NW  1,  28  LRA 
NS  510.   17  AnnCas  687    [cit   CycJ. 

Nev. — ^Loose  v.  Larsen,   161  P  514. 

N.  H.— Favor  v.  Phllbrick,  7  N.  H. 
826. 

N'.  T. — ^Kleln  v.  Meohanics',  etc., 
Bank,  146  App.  Dlv.  616,  ISO  NTS 
436:  Burger  v.  Koelsch,  77  Hun  44, 
28   NTS   460. 

Eng. — Waugh  v.  Horrls,  L.  R.  8 
Q.  B.  202-  Oas  Light,  etc,  Co.  t. 
Turner,  6  Blng.  N.  Cas.  666,  86  BCL 
867.  182  Reprint  1257,  16  BRC  473, 
(aff  6  Blng.  N.  Cas.  324,  87  BCL  646, 
138  Reprint  127,  16  BRC  480]. 

B.  C— Clark  v.  Swan,  19  B.  C.  682. 

[a]  Btowledc*  of  l•1l^— The  fact 
that,  at  the  time  a  contract  In  con- 
travention of  the  law  Is  made,  the 
parties  knew  the  law.  Is  without  ef- 
fect as  to  the  validity  of  the  con- 
tract. Hart  V.  City  Theatres  Co.,  71 
Misc.   427,   128   NTS   678. 

[bl  iMwrn  of  Mtotliar  state. — A 
contract  made  In  one  state,  with  the 
fall  knowledge  of  the  parties  that 
the  property  which  Is  Its  subject 
matter  Is  to  be  used  in  another 
State  In  no  immoral  manner,  but  in 
violation  of  the  positive  law  of  the 
latter  state.  Is  valid,  and  will  be  en- 
forced in  the  latter  state  when  It  Is 
not  shown  that  the  parties  knew  that 
such  use  was  forbidden.  Merchants' 
Bank  v.  Spalding,  9  N.  T.  68. 

6B.  Whetstone  v.  Montgomery 
Bank,  9  Ala.  876;  Ralston  v.  Boady, 
20  On.  449:  Bedard  v.  Phcenlx  Land, 
etc..  Co.,  48  Que.  Super.  60,  8  DomLR 
686. 


63.  Josephs  V.  Brlant.  108  Ark. 
171,  157  SW  136:  Fox  v.  Rogers.  171 
Mass.  546,  50  KB  1041;  Favor  v. 
PhUbricK  7  N.  H.  326;  Waugh  v. 
Morris,   £.   R.   8   Q.  B.   202. 

[a]  ZUnatratloiiB.— (1)  Where  a 
person  had  chartered  another's  ship 
to  take  a  cargo  of  hay  from  a  port 
in  France  to  London,  the  cargo  to 
be  taken  "from  the  ship  alongside" 
and  landed  at  a  certain  wharf,  and 
unknown  to  the  parties  an  order  in 
council  had  forbidden  the  landing 
of  French  hay,  and  the  charterer  on 
learning  this  instead  of  landing  the 
cargo  took  it  "from  the  ship  along- 
side*' Into  another  ship  and  exported 
it,  it  was  held  in  an  action  by  the 
ship  owner  for  delay  of  his  vessel 
that  the  charterer  could  not  set  up 
the  unlawful  intention  as  avoiding 
the  contract.  The  court  said:  "We 
quite  agree,  that,  where  a  contract 
is  to  do  a  thing  which  cannot  be  per- 
formed without  a.  violation  of  the 
law  it  Is  void,  whether  the  parties 
knew  the  law  or  not.  But  we  think, 
that  in  order .  to  avoid  a  contract 
which  can  be  legrally  performed,  on 
the  ground  that  there  was  an  Inten- 
tion to  perform  it  in  an  illegal  man- 
ner, It  is  necessary  to  shew  that 
there  was  the  wicked  Intention  to 
break  the  law;  and.  if  this  be  so,  the 
knowledge  of  what  the  law  is  be- 
comes 01  great  importance."  Waugh 
V.  Morris,  L.  R.  8  Q.  B.  202.  208. 
(2)  A  contract  by  a  mail  carrier  to 
carry  and  deliver  a  letter  in  a  man- 
ner prohibited  by  statute  was  not 
void,  where  the  contract  was  made 
without  intent  to  defraud  the  post 
ofllce  and  under  a  misapprehension 
of  the  parties  as  to  the  true  mean- 
ing of  the  statute,  and  where  the 
letter  could  have  been  delivered  in 
such  a  way  by  the  mall  carrier  as 
to  have  answered  all  the  purposes 
which  he  who  sent  it  had  in  view 
without  any  violation  of  the  statute. 
Favor  v.   Phllbrick,   7   N.   H.   328. 

•4.  See  Stewart  v.  Thayer,  168 
Mass.  519,  47  NB  420,  SO  AmSR  407 
(Where  plaintiff  sued  defendants  on 
an  agreement  for  services  In  giving 
concerts  on  Sunday  afternoon,  when 
a  statute  permitted  the  licensing  of 
sacred  concerts  on  that  evening  of 
such  day-  the  defense  helng  that  de- 
fendant had  no  license,  it  was  ar- 
gued that  as  plaintiff  did  not  know 
this  fact  it  did  not  affect  him;  but 
it  was  held  that  the  statute  gave 
no  right  to  license  concerts  on  Sun- 
day afternoon,  and  that  plaintiff 
could  not  recover,  his  mistake  being 
one  of  law  and  not  of  fact). 

65.  Roys  V.  Johnson.  7  Oray 
(Mass.)  162;  Bmery  v.  Kempton,  2 
Gray  (Mass.)  267. 

68.  Ind. — Anderson  v.  P'ams,  7 
Blackf   343. 


Ky.— Davis  v.  TlMMts.  7  J.  J. 
Harsh.   264. 

Hass. — Avery  v.  Halsey.  14  Pick. 
174-  Marsh  v.  Gold,   2   Pick.    285. 

Ho. — McCartney  v.  Sheoard.  21 
Mo.  673.  64  AmD  260. 

N.  T. — Stone  V.  Hooker,  *  <2ow. 
154. 

N.  C — Ives  V.  Jones,  25  N.  C.  538. 
40  AmD  421. 

67.  Ala. — Bush  v.  RuaselL  I7» 
Ala.  590.  61  S  273.  See  Weltman  v. 
Jones.  124  Ala.  680,  27  S  416  (hold- 
ing that,  in  an  action  to  recover  the 
consideration  paid  on  a  contract 
whereby  defendant  had  agreed  to  cure 
plaintiff's  brother  of  the  morphine 
habit  or  to  refund  the  consideration, 
it  was  no  defense  that  neither  the 
institution  at  which  the  cure  was 
to  be  effected  nor  those  employed 
by  it  had  a  license  to  practice  medi- 
cine). 

Ind. — Hogston  v.  Bell,  112  NE  883: 
Pape  V.  Wright,  116  Ind.  602,  19  NB 
459.  See  ESnshwller  v.  Tyner.  21 
Ind.  A.  347.  52  NB  469.  69  AmSR  360 
(holding  that  a  contract,  although 
valid  in  its  Inception,  was  vitiated  by 
the  manner  of  Its  execution,  and  not 
enforceable). 

Ky. — Sawyer  v.  Taggart.  14  Buab 
727. 

Mass.— Fox  V.  Rogers,  171  Haas. 
646,  50  NB  1041:  Barry  v.  Capen.  181 
Hass.  99,  23  NB  736,  6  LRA  808. 

Miss. — Tasoo,  etc.,  R.  Co.  v. 
Searless.  86  Miss.  620,  87  S  939.  68 
LRA   715. 

Mo. — McDearmott  v.  Sedtrwick. 
140  Mo.  172,  39  SW  776;  Sheffield  v. 
Balmer.  62  Mo.  474,  14  AmR  430: 
Mltchen  V.  Branham,  104  Mo.  A.  480, 
79    SW    739. 

N.  H.— Favor  v.  Phllbrick.  7  N.  H. 
826. 

N.  T. — Drake  v^  Lauer,  93  App. 
Dlv.  86,  86  NTS  988,  15  NTAnn(5as 
68  [aff  182  N.  T.  633  mem,  75  NB 
1129     mem];     Dunham    v.     Hastings 


Pavement  Co.,  67  App.  Dlv.  426.  68 
NTS  221,  66  App.  Dlv.  244,  67  NTS 
632;  Dowley  v.  Schlffer,  13  NTS  662; 


Ano  v.  Turner,  1  NTS  228  [aff  121 
N.  T.  663  mem,  24  NB  1092  mem]. 

Tenn. — Ross  v.  (Jrow,   9   Baxt.  420. 

Vt. — Carrigan  v.  Lycoming  P.  Ina< 
Co.,    63   Vt.   418,   38  AraR  687. 

Wash. — ^Armour  v.  Jesmer,  76 
Wash.  47B,  136  P  689MJOX  v.  Cam- 
eron Lumber  Co.,  39  wash.  562.  82 
P  116. 

Eng. — Learoyd  v.  Bracken.  (1894] 
1  Q.  B.  114;  Waugh  v.  Morris.  L.  R. 
8  Q.  B.  202;  Wetherell  v.  Jones,  3 
B.    &   Ad.    221,    23    BCL    104,    110   Re- 

?rlnt  82;  Porrltt  v.  Baker,  10  Eich. 
69,  166  Reprint  646;  Fraser  v.  Hill, 
1  Macq.  392;  Lewis  v.  Davison.  4  M. 
&  W.  6S4,  160  Reprint  1583.  Com- 
pare Wicks  V.  Comves,  (Tex.  Civ.  A.) 
171  SW  774   (holding  that  a  lease  of 
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eontraet  is  ill^al  for  otker  reasons  tiian  that  it  in- 
volves moral  tnrpitude,  ignorance  of  the  illegality  of 
the  contract  on  the  purt  of  the  party  aeekij^  reUef 
haa  bftcn  considered  as  strong  ground  for  granting 
relief  to  him." 

[i  475]  b.  Unlawfnl  Inteatioa  on  One  Side  Only. 
Where  an  agreement  is  lawful  on  its  face,  or  is 
eapable  of  being  executed  in  a  lawful  way,  and  the 
intention  of  one  of  the  parties  is  that  it  be  so  exe- 
cuted, he  is  entitled  to  enforce  it  notwithstanding 
the  other  party  intended  an  illegal  act,  if  the  first 
person  was  unaware  of  the  illegal  intention.^  YThere 
the  party  who  is  ignorant  of  the  illegal  purpose  of 
the  other  party  dmcovers  so^  purpose  Jjefore  the 
contract  has  been  executed,  it  has  been  held  that  he 
may  rescind  the  contract  without  liability  in  dam- 
ages as  for  a  breach.'"  So  if  a  person  enters  into  a 
lawful  contract,  as  an  agreement  to  let  premises  or 


to  sell  goods  which  may  be  used  and  applied,  ia  vjkA* 
ous  lawful  purposes,  and  afterward  Saeoven  that 
the  other  party  intends  to  use  thenl  for  itntill^^ 
purpose,  he  may  avoid  tiie  agreement  and  refuse 
completion.'* 

[$  476]  c.  Mtoe  Knowledge  of  Unlawful  Inten- 
tion of  Other  Party— (1)  In  OeneraL  It  is  held  in 
England"  and  Canada''  that  where  the  agreement 
is  innocent  in  itself  but  the  intention  of  one  of  the 
parties  is  unlawful,  as  where  goods  are  bought  or 
money  borrowed  to  be  used  for  an  unlawful  purpose, 
the  mere  fact  that  the  other  party  knows  of  such 
purpose  renders  the  agreement  ill^al  and  void.  Ik 
the  United  States,  while  some  courts  have  followed 
the  English  mle,'^  most  of  tiiem  have  taken  a  differ- 
ent view  and  have  held  that  the  mere  knowledge  itt 
the  seller  of  goods  or  services,  or  of  the  vendor  or 
the  lessor  of  property,  that  the  buyer  intends  an 


a  fruit  ataod  outside  a  store,  pro- 
vldlntr  that  If  the  occupation  of  the 
space  be  contrary  to  ordinance  then 
the  lessee  shall  have  space  inside, 
is  not  illegal,  although  an  ordinance 
is  then  In  force  forblddiner  the  Tend- 
ing of  fruits,  etc.,  on  the  sidewalk). 

[a]  ZUaatratioa^— Plaintiffs  had 
contracted  to  publish  an  advertise- 
ment in  the  weekly  (Sunday)  edi- 
tion of  their  paper  for  a  year,  and 
it  was  held  that  the  contract  was 
valid,  as  It  did  not  appear  and 
would  not  be  presumed  that  it  con- 
templated any  labor  to  be  done  on 
Sunday.  Sheffield  v.  Balmer,  62  Ho. 
474.    14  AmR  430. 

68.  V.  3. — Congress,  etc.  Spring 
Co.  V.  Knowlton,  103  U.  S.  49,  26  L. 
ed.  347;  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.,  65  Fed.  168. 

Ala. — Uobile,  etc.,  R.  Co.  v.  Dls- 
mukes,  94  Ala.  131,  10  S  28»,  17 
L.RA   113. 

Mass. — Roys  v.  Johnson,  7  Oray 
162-    MuBson  v.   Flales,  16  Mass.   332. 

Mo. — Gerber  v.  Wabash  R.  Co.,  63 
Ho.    A.   145. 

N.  Y. — Beram  v.  Kruscal,  18  Misc. 
479.   42  NTS  1121. 

Or. — ^Miller  v.  Hirschberg,  37  P  86. 

Pa. — Burkholder  v.  Beetem,  65  Pa. 
490. 

'Bag. — Hotchkiss  v.  Diclcson,  2 
Bllgh  303,  4  Reprint  340. 

89.  U.  S.— Bartlett  v.  Smith.  13 
Fed.   263.   4  McCrary  388. 

Oa. — Mechanics'  Realty,  etc.,  Co. 
V.  L«va.  16  Ga.  A.  7,  84  SB  222. 

111. — ^Plxley  V.  Boynton,  79  111. 
»61:  Lurton  v.  Ollllam,  2  111.  577,  33 
AmD  430;  Holtctnan  v.  Israel,  194 
III.  A.    474. 

Ind.— Hogston  v.  Bell,  112  NB  883: 
Wbitesides  v.  Hunt,  97  Ind.  191,  49 
AmR  441;  Wright  v.  Crabbs,  78  Ind. 
487. 

Iowa.— Grey  v.  Callan,  133  Iowa 
600,  110  NW  909;  Brunswick  v.  Val- 
leau,  60  Iowa  120,  32  AmR  119; 
Lrf>uisville  Second  Nat.  Bank  v.  Cur- 
ren.  38  Iowa  665;  Dorsey  v.  L,ang- 
worthy,  3  Greene  341. 

Kan. — Julius  Winkelmeyer  Brew- 
ing Assoc.  V.  Nipp,  6  Kan.  A.  730. 
(0    P    966.  ^. 

Ky. — Fears  v.  United  Loan,  etc., 
IBank,  172  Ky.  265.  189  SW  226;  Hale 
VTHarrls.  91  SW  660,  28  KyL  1172,  5 
L.RAN8    295. 

Lia.— Commagere  v.  Brown,  27  La. 
Ann.  314;  Fee  v.  Oonegal,  19  La. 
Ann.    263. 

Mass. — Adams  v.  Coulllard.  102 
Mass.   167. 

Mich. — Gregory  v.  Wendell,  40 
Micb.  482;  Quirk  v.  Thomas,  6  Mich. 
76. 

BI». — ^Williams  V.  Tiedemann,  6 
Mo.   A.   269. 

Nebr.— Fox  v.  State,  63  Nebr.  186, 
88  NW  176. 

N.  H.— Holdcn  v.  Brooks,  66  N.  H. 
184.  20  A  247:  Hill  V.  Spear,  60  N.  H. 
253,   9   AmR  206. 

N.  T. — Donovan  v.  Corapanle  Gen- 
erale  Trans- Atlantlque,  39  N.  T. 
Super.  619;  Delist  v,  Ficarrotta,  76 
Misc.   488,   136  NTS  663. 


Okl. — Chlckasha  Cltlsens'  Nat. 
Bank  T.  Mitchell,  24  Okl.  488,  103  P 
720,   20  AnnCas   371. 

Or. — ^Williams  v.  Williams,  83  Or. 
59,   162   P   834. 

Pa. — Saur  v.  McKees  Rocks  School 
Dlst.,  243  Pa.  294,  802.  90  A  150 
Cquot  Cycl. 

Tenn. — Atlanta  Guano  Co.  v. 
Phlpps,    (Tenn.  Ch.)    41   SW  1087. 

Tex — Labbe  v.  Corbett,  89  Tex. 
603,  6  SW  808;  House  v.  Soder,  36 
Tex.  629;  Kottwits  v.  Alexander,  84 
Tex     689. 

Wash.— Hunter  v.  Byron,  92  Wash. 
469,  169  P  703. 

N.  S. — Cashon  v.  Kaulbach,  46  N. 
S.  289  (election  purposes);  Craigel- 
lachie  Distillery  Co.  v.  Blgelow,  87 
N.  S.   482. 

[a]  XUnsteattOB.— The  fact  that 
the  money  procured  from  plaintiffs 
was  to  be  used  by  defendant  to  set- 
tle claims  held  by  two  persons 
against  defendant's  brother  who  was 
being  prosecuted  criminally  for 
wrongful  appropriation  of  property 
does  not  render  void  the  contract 
under  which  the  money  was  ad- 
vanced, where  plaintifia  had  no 
knowledge  of  any  agreement  to 
stifle  the  criminal  proceeding. 
Cohen  v.  Grimes,  18  Tex.  Civ.  A. 
827.  46  SW  210. 

TO.  U.  S. — Church  v.  Proctor,  66 
Fed.  240,  13  CCA  426. 

Mich. — Niagara  Falls  Brewing  O). 
V.  Wall.  98  Mich.  168.  57  NW  95. 

Pa. — ^Kounts  v.  Citisens'  Oil  Re- 
fining Co.,  72  Pa.  892:  Brintnal  v. 
Springer,  1  Lane.  Bar  Febr.  19,  1870, 
396. 

Tex. — Anheuser-Busch  Brewing  As- 
soc. V.  Houck,  (Civ.  A.)  27  SW  692.^ 

Ont. — Prlngle  v.  Napanee,  48  U.  C. 
Q.  B.  286. 

But  see  O'Brien  v.  Brietenbach,  1 
Hilt.  (N.  T.)  304  (holding  that  the 
l«ssor  who  discovered  the  unlawful 
intention  of  the  tenant  oould  not  re- 
fuse to  let  him  into  possession). 

71.  Cowan  v.  Mllboum.  L.  R.  2 
Exch.  230;  Clay  v.  Yates,  1  H.  &  N. 
73.  156  Reprint  1123:  Prlngle  v.  Nap- 
anee,  43  U.  C  Q.  B.  286.  But  see 
Behrens  v.  Miller,  2  NTCityCt  427 
(holding  that  where  a  hall  Is  let  for 
an  athletic  entertainment  of  which 
sparring  is  to  be  a  feature,  and  there 
Is  no  likelihood  that  there  will  be  a 
breach  of  the  petuie  or  that  the  spar- 
ring will  be  in  the  nature  of  a  prise 
flght,  the  lessor  violates  his  contract 
by  refusing  to  allow  the  entertain- 
ment to  be  held). 

[a]  anbsevunt  Ulsgal  iu«y— <1) 
If  a  lease  is  executed  and  possession 
given  under  the  agreentent  and  the 
term  vested  in  the  lessee.  It  does  not 
become  voidable  or  forfeited  to  the 
lessor  by  the  lessee  subsequently 
using  the  premises  for  an  unlawful 
purpose,  even  though  he  may  have 
Intended  to  do  so  at  the  time  of  tak- 
ing the  lease.  SpraKue  v.  Rooney.  83 
Mo.  493,  52  AraD  383;  Feret  v.  Hill. 
16  C.  B.  207,  80  ECL  207.  189  Reprint 
400.  (2)  Forfeiture  of  lease  for  Im- 
proper use  of  premises.     See  Land- 


lord and  Tenant  [24  Cyc  1851.  13BS]. 
TS.  Upflll  V.  Wright,  ri9H]  1 
K.  B.  606,  21  AnnCaa  834;  Pearoe  v. 
Brooks,  L.  R.  1  Exch.  213,  6  ERC 
326;  C^annan  ▼.  Bryoe,  3  B.  ft  Aid. 
179,  5  ECL  111,  108  Reprint  628;  fio- 
Klnnell  v.  Robinson.  3  M.  ft  W.  434, 
150  Reprint  1216.  See  Loose  v.  Lar- 
sen.  (Nev^  161  F  614,  615  [quot 
C^C  but  following  American  rule]. 
But  see  earlier  cases  to  the  contrary. 
Lloyd  v.  Johnson,  1  B.  ft  P.  840, 
126  Reprint  939;  Faikney  v.  Reynous, 
4  Burr.  2069,  98  Reprint  79;  Bowry 
v.  Bennet,  1  Campb.  348;  Pellecat  v. 
Angell,    2   C.    M.    ft   R.    311,    160    Re- 

rrint  135;  Holman  v.  Johnson,  Cowp. 
41,  98  Reprint  1120;  Hodgson  v. 
Temple,  6  Taunt.  181,  1  EXH^  100.  128 
Reprint  666. 

[a]  ZUiiat»«loii»>— (1)  Payment  for 
the  hire  of  a  brougti&m  engaged  by 
a  prostitute.  Fearce  v.  Brooks,  L.  R. 
1  Exch.  213,  6  ERC  326.  (B)  Money 
loaned  to  be  used  by  the  borrower  iB 
gambling.  Cannan  v.  Bryce,  3  B.  ft 
Aid.  179,  6  KCL  111,  108  Reprint  628; 
McKlnnell  v.  Robinson,  8  M.  ft  W. 
434,  150  Reprint  1216.  (8)  Sal*  of 
goods  for  the  purpose  of  bateg 
shipped  in  a  foreign  trade  forbidden 
by  statute.  Llghtfoot  v.  Tenant,  1 
B.  ft  P.  661.  126  Reprint  1059.  (4) 
Sale  of  drugs  to  a  brewer  to  be  used 
in  the  manufaoture  of  beer,  contrary 
to  statute.  Langton  v.  Hughea,  1 
M.  ft  S.  693,  106  Reprint  222.  (6) 
Sale  of  beer  to  be  retailed  at  an  un* 
licensed  house.     Brooker  v.  Wood,-  5 

B.  ft  Ad.  1062,  27  ECL  442,  110  Re- 
print 1081.  (6)  Sale  of  goods  to  be 
used  in  the  busiiAss  of  a  brotheL 
Lloyd  V.  Johnson,  1  B.  ft  P.  340,  126 
Reprint  939;  Bowry  v.  Bennet,  1 
Campb.  348;  Hamilton  v.  Grainger;  6 
H.  ft  N.  40,  167  Reprint  1092;  No«a 
V.  Brunet,  48  Que.  Super.  119.  (7> 
The  lease  of  a  house  or  lodging  for  a 
brothel.      Appleton    v.    Campbell,    1 

C.  ft  P.  847,  12  ECL  609-  Girady  V. 
Richardson,  1  Bsp.  13;  Jennings  V. 
Throgmorton,  R.  ft  M.  261,  81  BICL 
744. 

T3.  Can. — Clark  v.  Hagar.  22  Can. 
8.  C.  510. 

Alta.— Miller  v.  Moore,  8  Alta.  L: 
297 

N.  B. — Furlong  v. ^Russell,  24  N.  B. 
478. 

N.'  S. — St.  Charles  v.  Vassallo,  46 
N.  S.  195,  9  EastLR  355:  Wilson  Oo. 
V.  Mayflower  Bottling  Co.,  14  DomLR 
711,   13  EastLR  489. 

Ont. — Smith  v.  Benton.  20  Ont  844. 

T'L  Ala. — Mllner  v.  Patton,  49  Ala, 
423  roverr  Thedford  v.  McClintock. 
47  Ala.  647];  Shepherd  v.  Reese,  42 
Ala.   329. 

Iowa. — Brunswick,  etc  Co.  v.  Val- 
lean,  60  Iowa  120.  32  AmR  119. 

Me. — ^Wilson  v.  Stratton.  47  Me. 
120. 

Mass. — Riley  v.  Jordan,  122  Masa 
231;  Sherman  v.  Wilder.  108^  Mass. 
637;  Hotchkiss  v.  Flnan,  106  Mass.  86; 
Adams  v.  CouUiand,  102.  Mass.  167: 
Finch  v.  Mansfleld,  97  Mass.  89;  Web- 
ster V.  Munger,  -8  Gray  584;  Dater  v. 
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illegal  nae  of  them,  ia  no  defense  to  an  aotion  for  the 
price  or  for  reijkt,  provided  he  did  nothing  in  further- 
ance of  the  unlawful  purpose."  According  to  this 
doctrine  it  is  no  defense  in  an  action  for  the  price 
or  for  rent  that  the  seller  of  goods,^*  or  the  vendor 
or  the  lessor  of  premises/'  knew  that  the  purchaser 
or  the  lessee  was  a  prostitute,  and  intended  to  use 
them  in  carrying  on  her  trade;  that  the  vendor  of  a 
house  knew  that  the  purchaser  intended  it  fos  a 
residence  for  his  mistress;''  that  a  person  doing 
work  in  and  fitting  up  and  furnishing  a  house  knew 
that  it  was  to  be  used  and  occupied  as  a  gambling 
house;"  that  a  seller  of  goods  or  the  lessor  of  prem- 
ises knew  that  the  buyer  or  lessee  intended  to  use 
them  for  g^ambling  purposes,*"  for  a  lottery,''-  or  for 
the  illegal  sale  of  intoxicating  liquors,"  or  that  the 
seller  of  goods  knew  that  the  buyer  intended  to  re- 
sell them  in  a  state  where  the  sale  of  such  goods  was 
unlawful.**  Where  a  tract  of  land  was  bought  for 
the  purpose  of  subdividing  it  into  lots  and  illegally 
disposing  of  such  lots  by  a  lottery,  the  fact  that  the 
vendor  biew  of  the  purchaser's  intention  with  refer- 
ence to  the  lottery  was  held  not  to  bar  a  recovery 


Eiarl,  i  Oray  482;  Mclntyre  t.  Parks, 
(  Hetc.  >07. 

Vt— Mound  T.  Barker.  71  Vt.  253, 
44  A  246,  76  AmSR  767;  McConlhe 
V.  MoMann,  27  Vt.  95.  Contra  Tuttle 
v.  Holland.  43  Vt.  642;  Gaylord  v. 
Soragen,    32   Vt.    110,   76   AmD    164. 

Va.— Levy  v.  Davis,  HE  Va.  214,  80 
SB  791. 

See  Mills  Novelty  Co.  v.  King,  174 
III.  A.  559. 

Sea  also  Sales  [85  Cyo  891;  tiand- 
lord  and  Tenant  [24  Cyo  908];  Ven- 
dor and  Purchaser  [39  Cyc  1215, 
1918]. 

7S.  U.  S. — ^Mechanics'  Ins.  Co.  v. 
C.  A.  Hoover  DlBtilUnt;  Co..  182  Fed. 
no.  105  CCA  133,  31  LRANS  873; 
Qreen  v.  Collins,  16  F.  Cas.  No.  6,756, 
3  CUtt.  494;  Sortwell  v.  Huehes,  28 
P.  Cas.  No.  18,177,  1  Curt.  244. 

Ark.— Ashford  v.  Mace.  103  Ark. 
114,  146  8W  474.  476.  39  LRANS 
1104,  AnnCa8l914B  804  [quot  Cyc]; 
HoUenberg  Music  Co.  v.  Berry,  86 
Ark.  9,  106  8W  1172.  128  AmSR  17; 
Parson  Oil  Co.  v.  Boyett.  44  Ark.  230. 

Colo.— Rose  V.  Mitchell,  6  Colo.  102, 
46  AmR  620. 

'   Qa. — Mechanios'  Realty,  etc.,  Co.  v. 
Leva,  16  Oa.  A.  7,  84  Sif  222. 

iDd. — Wright  V.  Hughes,  119  Ind. 
*M.  21  NB  907.  18  AmSR  412;  Blckel 
T.  Sheets,  24  Ind.  1;  Hlgglns  v.  Muer, 
II  Ind.  346.  * 

Kan. — Petnman  v.  Sacks,  33  Kan. 
<21.  7  P  822,  62  AmR  647. 

Ky. — ^Hedees  v.  Wallace,  2  Bush 
442,  92  AmD  497;  Steele  v.  Curie,  4 
Pana  381. 

La. — Sampson  v.  Townsend,  25  La. 
Ann.  78:  Lynian  v.  Townsend,  24  La. 
Ann.  625;  Hubbard  v.  Moore,  24  La. 
Ann.  691,  13  AmR  128. 

Md. — Cheney  v.  Duke,  10  GUI  &  J. 
11. 

Mloh. — Qambs  v.  Stitherland,  101 
MToh.  365,  59  NW  652;  Webber  v. 
Donnelly,    33    Mich.    469. 

Minn. — Anheuser-Busch  Brewing 
Assoc.  V.  MasoiK  44  Minn.  318,  46 
NW  558,  20  AmSR  680,  9  LRA  506. 

Miss. — ^Walger  v.  Jeffries,  45  Miss. 
160. 

Mo. — Sprasue  v.  Rooney,  82  Mo. 
498.  62  AmR  383;  Howell  v.  Stewart, 
64  Mo.  400:  Michael  v.  Bacon,  49  Mo. 
474,  8  AmR  138;  Kerwln  v.  Doran,  29 
Mo.  A,  397;  Curran  v.  Downs,  3  Mo.  A. 

Nebr. — ^Kittle  v.  De  Lamater,  4 
Nebr.  426. 

Nev. — Loose  v.  Larsen,  161  P  614, 
616  [quot  Cyc]. 

N.  H.— Bryson  v.  Haley.  68  N.  H. 
337,  38  A  1006;  Delavlna  v.  Hill,  65 
N.  H.  94.  19  A  1000;  Hill  v.  Spear.  60 
N.  H.  253,  9  AmR  206;  Smith  v.  Cod- 
frey,  28  N.  H.  S79,  61  AmD  617. 

N.  T. — Tracy  v.  Talmage,  14  N.  T. 


182.  67  AmD  182:  Ross-Lewin  v. 
Johnson,  32  Hun  408;  Kreiss  v.  Sel- 
igman,  8  Barb.  439,  5  HowPr  426; 
O-Brien  v.  Brletenbach,  1  Hilt.  304; 
Updike  V.  Campbell,  4  B.  D.  Smith 
570. 

N.  C— Armfleld  v.  Tate,  29  N.  C. 
268. 

N.  D.— Frankel  v.  Hllller,  18  N.  D. 
387,  896,  113  NW  1067,  15  AnnCas  265 
[quot  Cyc]. 

Pa. — ^wangh  v.  Beck,  114  Pa.  422. 
6  A  928,  60  AmR  354;  Blandi  v.  Pel- 
legrini, 60  Pa.  Super.  662:  Conemaugh 
Brewing  Co.  v.  Bennett,  60  Pa.  Super. 
643;  Columbia  Bridge  Co.  v.  Kline, 
Brightly  820,  4  PaLjRep  39,  6  PaLJ 
317. 

R.  I.— Read  v.  Taft,  8  R.  I.  176. 

S.  C— Wallace  v.  Lark,  12  S.  C.  676, 
32  AmR  516. 

Tenn. — Jones  v.  Wllklns,  136  Tenn. 
146,  148,  186  SW  1074  [cit  CycT.  Hen- 
derson V.  Waggoner.  2  Lea  133,  31 
AmR  691;  Jones  v.  Planters.  Bank,  9 
Heisk.  456;  Bond  v.  Perkins,  4  Heiak. 
364-  Tedder  v.  Odom.  2  Heisk.  68,  6 
AmR  25-  Oillam  v.  Looney,  1  Heisk. 
319:  McOavock  v.  Punyear,  6  Coldw. 
34. 

Tex. — ^Lewls  v.  Alexander,  61  Tex. 
678;  McKlnney  v.  Andrews,  41  Tex. 
863;  Kottwitz  v.  Alexander,  34  Tex. 
689:  Bishop  V.  Honey,  34  Tex.   245. 

Wash. — ^Washington  Liquor  Co.  v. 
Shaw,  38  Wash.  398,  80  P  636,  3 
AnnCas  153. 

See  also  Sales  [36  Cyo  891;  Land- 
lord and  Tenant  [24  Cyc  908);  Ven- 
dor and  Purchaser  [39  Cyc  1216, 
1918]. 

OoBtntota  ia  fmtliacaaee  of  caau 
bllag  see  Gaming  [20  Cyo  934]. 

Bala  of  IntoztoMbif  ll««ors  see  In- 
toxicating Liquors  [23  Cyc  838]. 

76.  Mahood  v.  Tealsa.  26  La.  Ann. 
108,  21  AmR  546;  Sampson  v.  Town- 
abend,  25  La.  Ann.  78;  Hubbard  v, 
Moore,  24  La.  Ann.  591,  13  AmR 
128;  Anheuser-Busch  Brewing  Co.  v. 
Mason,  44  Minn.  318,  46  NW  668.  20 
AmSR  680:  Washington  Liquor  Co.  v. 
Shaw.  38  Wash.  S9f,  80  P  636,  3  Ann 
Cas  153. 

"To  the  vicious  and  depraved,  as 
well  as  to  the  good  and  the  virtu- 
ous, belong  the  right  to  acquire  the 
needs  and  comforts  of  a  common 
humanity.  A  different  doctrine 
would  adopt  the  visionary  notion 
that  'there  is  to  be  no  more  cakes 
and  ale.' "  Hubbard  v.  Moore,  24  La. 
Ann.  691.  692,  IS  AmR  128. 

77.  Lyman  v.  Townsend.  24  I^a. 
Ann.  626:  Sprague  v.  Rooney,  88  Mo. 
493,  62  AmR  383;  Updike  V.  Camp- 
bell. 4  E.  D.  Smith  (N.  T.)  670.  Con- 
tra Kathman  v.  Walters,  32  La.  Ann. 
54. 

78.  Armfleld  v.  "Tate,  29  N.  C.  258. 


of  the  purchase  money,  there  being  no  agreement 
that  the  vendor  should  participate  in  the  profits  of 
the  lottery.** 

[M77]  (2)  Contemplated  Illegal  Act  Hi«U7  Dn- 
moral  or  HeinonB.  When  the  contemplated  illegal 
act  is  of  a  highly  immoral  or  heinous  character,  the 
bare  knowledge  of  the  seller  of  the  illegal  intention 
of  the  buyer  will  bar  his  suit.**  Thus  one  who  sells 
poison  with  knowledge  that  the  buyer  is  going  to 
poison  another  with  it  is  so  nearly  a  participator  in 
the  intended  crime  as  to  be  himself  charged  with  its 
immorality.*'  And  it  is  held  that  one  who,  bound 
by  his  allegiance  to  his  government,  sells  goods  to 
the  agent  of  an  armed  combination  to  overthrow 
that  government,  knowing  that  they  are  to  be  used 
for  that  purpose,  is  himself  gniil^y  of  treason  or  a 
misprision  thereof,  and  cannot  say  that,  although  the 
purchaser  bought  them  for  the  illegal  purpose,  he 
did  not'  sell  t^em  for  that  purpose.*' 

[$  478]  (S)  Wbere  Illegal  Purpose  Is  in  View. 
Where  goods  are  sold,  premises  leased,  or  services 
rendered  for  the  express  purpose  of  enabling  the 
buyer,  lessee,  or  beneficiary  to  accomplish  an  uinlaw- 

49   Mo.  474, 


T>.    Michael  v.  Bacon, 

8  AmR  138. 

80.  Brunswick,  etc.,  Co.  v.  Vallewi, 
50  Iowa  120.  82  AmR  119  [dlst  Spar- 

?eon  V.  McElwain,  6  Oh.  442,  27  AmD 
68].  See  Gaming  [21  Cyc'  9341. 
[a]  Xoraa  raolBff.— A  horse  trainer 
may  recover  money  laid  out  and  ex- 
pended for  feed  and  shoes  for  a  horse 
which  he  is  fitting  for  a  race  on 
which  money  is  bet,  for,  whether  the 
race  Is  run  or  not,  it  is  necessary 
that  the  animal  should  be  fed  and 
shod,  and  such  items  are  not  neces- 
sarily a  part  of  the  gaming  transac- 
tion. Mosher  v.  Griffin,  61  III.  184,  99 
AmD  641. 

81.  Higglns  V.  Miner.  13  Ind.  34*. 
See  Lotteries  [26  Cyc  1653]. 

8a.  See  Intoxicating  Liquors  [28 
Cyo  3401. 

83.  U.  e. — Sortwell  v.  Hughes.  22 
F.  Cas.  No.  13,177,  1  Curt.  244. 

Ky. — Jameson  v.  Gregory,  4  Meto. 
363. 

Mass. — Mclntyre  v.  ParkSt  t  Mete. 
207. 

Mloh. — Webber  v.  Donnelly,  83 
Mich.  469. 

N.  H.— Hill  V.  Spear,  60  N.  H.  268. 

9  AmR   206:    Smith   v.    Gregory,    28 
N.   H.   379,   61   AmD  617. 

84.  Columbia  Bridge  Co.  v.  Klln^ 
Brightly  320,  4  PaLJR  89,  •  PaLJ 
317. 

88.  V.  S. — ^Hanauer  v.  Doaa«,  12 
WalL  842,  20  L.  ed.  439. 

Ark.— Tatum  v.  Kelley,  26  Ark.  209. 
94  AmD  717. 

Me.— Tyler  v.  Carlisle.  79  Ma.  210. 
9  A  366,  1  AmSR  301. 

Mo. — ^Howell  V.  Stewart.  64  Ho. 
400. 

N.  T. — ^Tracy  v.  Talmacet  14  N.  T. 
162,  67  AmD  132. 

Bng. — Lightfoot  V.  Tenant,  1  B. 
&  P.  651,  126  Reprint  1069:  Langtoa 
V.  Hughes,  1  M.  &  S.  593,  106  Reprint 
222 

N.  3.— St.  Charles  v.  Vasaallo.  46 
N.  S.  195. 

86.  Lightfoot  V.  Tenant,  1  B.  db  P. 
661,  126  Reprint  1069;  Lanrton  v. 
Hughes,  1  M.  A  S.  693.  105  Reprint 
222 

87.  Sprout  V.  U.  S.,  20  WalL 
(U.  S.)  469,  22  L.  ed.  371;  Hanauer 
V.  Doane,  12  Wall.  (U.  S.)  848,  20 
L.  ed.  439;  Oxford  Iron  Co.  v.  Sprad- 
ley,  61  Ala.  171;  Mllner  v.  Patton.  « 
Ala.  423;  Tatura  v.  Kelley,  25  Ark. 
209,  94  AmD  717;  Kingsbury  v.  Plem- 
mlng,  66  N.  C.  624;  Smitheman  v. 
Sanders,  64  N.  C.  522.  See  also  Tbed- 
ford  V.  MoCIIntock.  47  Ala.  647 
(where  knowledge  was  not  estab- 
lished); Williams  V.  Wnilanis,  79 
N.  C.  411  (where  contract  was  not 
established).    But  see  Lewis  v.  Alex- 


For  later  eases,  developineata  and  ohasges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fal  purpose,  the  agreement  is  void,  and  there  can  be 
no  reeovery  of  the  price  or  rent,  for  there  is  evidence 
of  an  unlawful  intent  common  to  both  parties.** 
Thus  it  has  been  held  that  there  can  be  no  recovery 
where  intoxicating  liquors  are  sold  to  another  for 
the  express  purpose  of  enabling  the  buyer  to  sell 
them  in  violation  of  law,**  or  where  premises  are 
rented  for  the  express  purpose  of  having  them  used 
as  a  bawdyhouae  or  for  any  other  unlawful  bus!- 
nes3.*°  So  where  a  person  in  addition  to  conducting 
lawful  races  has  arranged  booths  aod  appliances  for 
gambling  on  the  races,  a  eontract .  with  another 
whereby  he  is  to  furnish  refreshments,  thus  increas- 
ing the  attraction  and  {»omoting  the  gambling,  is 
illegal  and  void.*'  And  so  it  is  where  a  person  leases 
premises  for  the  illegal  sale  of  liquors  and  also 
agrees  to  supply  ice  to  keep  them  cool  ;*'  and  where 
the  subject  of  a  sale  ifi  a  "slot  machine-"  which  can 
be  used  for  no  other  purpose  than  'for  gambling.** 
So  -where  a  eontract  with  a  city  for  paving  is  void 
because  not  let  to  the  lowest  bidder,  one  furnishing 


materials  to  the  eontraetor  is  not  entitled  to  reoover 
on  the  contractor 's  bond.** 

[i  479]  (4)  Money  Loaned.  WhUe,  in  some  cases, 
a  distinction  has  been  drawn  between  the  recovery 
of  the  price  of  goods  sold  for  illegal  use  and  the  re- 
covery of  money  loaned  for  such  use,*'  ordinarily  no 
distinction  is  made  in  such  cases,  and  the  right  to 
recover  money  loaned  is  permitted  under' the  princi- 
ples applicable  to  goods  sold.**  If,  instead  of  there 
being  mere  knowledge  on  the  part  of  the  lender  that 
the  money  is  to  be  used  in  an  illegal  transaction, 
it  is  the  understanding  of  both  parties  that  it  shall 
be  so  used,  it  cannot  be  recovered.*' 

[i  480]  (5)  Where  Party  Aids  In  Illegal  Pur- 
pose. If  in  addition  to  mere  knowledge  of  the  buy- 
er's illegal  intention  the  seller  does  some  aet  in  aid 
of,  or  in  furtherance  of,  the  unlawful  design;  if,  in 
short,  he  assists  in  any  way  in  carrying  out  the 
design,  the  agreonent  is  void  and  he  cannot  recover 
the  price.** 


ander.  61  Tex.  E78  (wh«re  mer« 
knowledge  w&a  held  not  to  vitiate 
contract). 

88.  U.  S. — Hana.uer  v.  Doajie,  12 
W&U.  342.  20  L..  ed.  4S9. 

Ala. — Baker  y.  Lehman,  186  Ala. 
493.  <5  S  321. 

Ark. — Tatum  v.  Kelley,  26  Ark.  209, 
94  AmD  717. 

Ga. — PlttB  T.  Rivera,  112  Ga.  860. 
38  SB  109. 

111. — ^Thomas  v.  Belleville  Flrat 
Nat.  Bank.  118  111.  A  20  [aft  213  III. 
261,   72  NB  801]. 

N.  Y.— Ernst  v.  Coaby,  140  N.  T. 
364.  35  NB  603;  Talmadse  v.  Bell,  7 
N.  T.  328. 

Pa. — Coneinau«rh  Brewlnc  Co.  v. 
Bennett,  60  Pa.  Super.  643, 


Wash. — Ivy  Press  v.  McKechnle,  88 

fash.  643,  660,  163  P  106?  [clt  CycJ. 

See  also  Landlord  and  Tenant  [24 


Cyc  908];  Sales  [36  Cyc  891:  Vendor 
and  Purchaser   [39  Cyc  1918] 

Kohn  V.  Melcher,  48   Fed.  641 


10  LRA  439:  Blandl  v.  Pellegrini.  60 
Fa.  Super.  662;  Conemaugh  Brewing 
Co.  y.  Bennett,  60  Pa.  Super.  643. 

fa]  ZIliiBtaatleai— Where  one  has 
sold  liquor  to  another  to  be.  sold  by 
the  buyer  in  a  state  in  which  the 
sale  of  liquor  is  coatrarv  to  law.  and 
the  seller  "expected  and  desired  the 
bnyer  to  sell  unlawfully"  In  such 
state,  "^nd  intended  to  facilitate  his 
doing  so,"  the  purchase  price  cannot 
be  recovered.  "If  the  buyer  knows 
that  the  sale  Is  made  only  for  the 
purpose  of  facilitating:  his  lUeiral 
conduct,  the  connection  is  at  the 
stroneest.  If  the  sale  is  made  with 
the  desire  to  help  him  to  his  end, 
althoue-h  primarily  made  for  money, 
the  seller  cannot  complain  if  the  11- 
leeal  consequence  Is  attributed  to 
him.  If  the  buyer  knows  that  the 
seller,  while  aware  of  his  Intent,  is 
IndifTerrat  to  It.  or  dlsanproves  of  It. 
It  may  be  doubtful  whether  the  con- 
nection is  sufficient."  Oraves  v. 
Johnnon.  166  Ma«s.  211.  214.  30  NB 
818.  32  AmSR  446.  16  LRA  884. 

90.  Colo. — Dougherty  v.  Seymour, 
16  Colo    289.  26  P  822. 

Ga, — Ralston  v.  Boady,  20  Oa.  449. 

La. — Milne  v.  Davidson,  6  Mart  N. 
S.   409.   16  AmD  189. 

Mass. — ^Riley  v.  Jordan,  122  Mass. 
231;  Sherman  v.  Wilder,  106  Mass. 
637. 

Mo. — Sprague  v.  Rooney,  104  Mo. 
349.  16  SW  606;  Ashbrook  v.  Dale, 
27  Mo.  A.  649. 

N.  Y. — ^Bmst  V.  Crosby,  140  N.  T. 
364.  36  NE  603  [aff  21  XYS  SS61; 
Ed«>1m«th   V-  McGarren,   4  Daly   467. 

Tex. — ^Hunstock  v.  Palmer,  4  Tex. 
Civ.  A.  459,  23  SW  294. 

fa]  Ximmt  for  pnzposa  of  unlaw- 
fu  nnvmc  ttaflto.— It  was  said  of  a 
lease:  "The  lease  was  innocent,  in 
Itself,  but  at  the  time  of  its  execu- 
tion and  delivery,  both  the  plalntlfT, 
who    la    the   lessor,    and   the   lessees 


understood  and  expected  that  the 
hotel  would  be  used,  not  oiily  for  the 
entertainment  of  guests,  but  that  in- 
toxicating liquor  would  be  sold 
therein  in  violation  of  law;  and  It 
was  ao  sold,  to  the  knowledge  of  the 
plaintiff.  Therefore  if  this  suit  was 
upon  the  lease  Itaelf,  It  could  not  be 
maintained."  'Mound  v.  Barker,.  71 
Vt.   263.  2S4.  44  A  346. 

•1.  St.  Loula  Fair  Assoc,  v.  Car- 
mody,  151  Mo.  666,  62  SW  366.  74 
AmSR  671.  See  Holmead  y.  Mad- 
dox,  12  F.  Cas.  No.  6,629,  2  Cranch 
C.   C.   161    (to  same  effect). 

M.  Kelly  v.  Counter,  1  Okl.  377, 
30  P  372  ' 

98.  Bamhart  v.  Ctoldsteln,  27'Ind. 
A.   101,   69   NX!  1067. 

•4.  National  Surety  Co.  v.  Kan- 
sas City  Hydraulic  Press  Brick  Co., 
78  Kan.  196.  206.  84  P  1034  [clt  Cyc]. 

9S.     See  Gaming  [20  Cyc  939]. 

99.  Ga. — Hlnes  v.  Union  3av. 
Bank,  etc.,  Co.,  120  Ga.  711,  48  SE 
120. 

Ind. — Plank  v.  Jackson,  128  Ind. 
424,  26  NE  668,  27  NE  1117;  Jack- 
Bon  V.  Goshen  City  Nat.  Bank,  126 
Ind,  347,  26  NB  430.  9  LRA  667; 
Wright  V.  Crabbs,  78  Ind.  487. 

Ky. — Lyon  v.  Reapass,  1  Litt  133; 
White  y.  Wilson,  87  SW   677. 

Me.— Tyler  v.  Carlisle,  79  Me.  210, 
9  A  866,   1  AmSR- 301. 

Miss. — Walker  v.  Jeffries,  46  Miss. 
160. 

Mo. — Howell  v.  Stewart,  64  Mo. 
400;  Michael  y.  Bacon,  49  Mo.  474, 
8  AmR  138.  But  see  Williamson  v. 
Baley.  78  Ho.  636  (where  such  a  loan 
was  ihade  a  misdemeanor  by  stat- 
ute). 

Pa. — ^Waugh  v.  Beck,  114  Pa.  422, 
6  A  928,   60  AmR  364. 

Tenn. — Henderson  y.  Waggoner,  2 
Lea  133,  31  AmR  691;  Puryear  v.  Mc- 
Qavock,  9  Helsk.  481;  Jones  v.  Plant- 
ers' Bank,  9  Heisk.  466;  Bond  v. 
Perkins,  4  Heisk.  364;  McOavock  y. 
Puryear,  6  Coldw.  34. 

Tex. — Lewis  v.  Alexander,  61  Tex. 
678;  Futch  v.  Sanger,  (Cly.  A.)  163 
SW  697;  Kingsbury  v.  Waco  State 
Bank,  SO  Tex.  Civ.  A.  387,  70  BW 
551. 

"It  does  not  follow  that  a  lender 
has  .a  guilty  purpose  merely  because 
he  knows  or  believes  that  the  bor- 
rower has.  There  may  be  a  visible 
line  between  the  motives  of  the  two. 
Tf  It  were  not  so  men  would  have 
great  responsibilities  for  the  mo- 
tives and  acts  of  others.  A  person 
may  loan  money  to  his  friend. — to 
the  man,  and  not  to  his  purpose. 
.  .  He  may  not  be  willing  to 
deny  his  friend,  however  much  dis- 
approving his  acts.  In  order  to  And 
the  lender  In  fault,  he  must  himself 
have  an  Intention  that  the  money 
shall  be  illegally  used.  .  .  .  The 
lender  must  in  some  manner  be  a 
confederate    or    participator    In    the 


borrower's  act,  be  himaelf  Impli- 
cated In  it.  Ha  must  loan  his  mon^ 
for  the  express  purpose  of  promot- 
ing the  Illegal  design  of  the  bor- 
rower; not  intend  merely  to  serve  or 
accommodate  the  man."  Tyler  v. 
Carlisle,  79  Me.  210,  212,  »  A  266,  1 
AmSR  301. 

[a]  AppUoatlfla  of  no*. — ^An  la- 
Btruction  that,  if  K  was  doing  busi- 
ness in  the  name  of  defendant  In 
order  to  hinder,  delay,  or  defraud 
his  creditors,  and  plaintiff,  knowing 
the  fact,  loaned  him  money  to  as- 
sist him  in  the  business,  plaintiff 
could  not  recover  was  properly  re- 
fused, as  lending  the  money  could 
not  operate  to  defraud  creditors. 
Kingsbury  v.  Waco  State  Bank,  (0 
Tex.  Civ.  A  887.  70  SW  661. 

97.  Tyler  v.  Carlisle,  79  Me.  210, 
9  A  366,  1  AmSR  801;  Appleton  v. 
Maxwell,  10  N.  M.  748,  66  P  168,  66 
LRA  93;  Waugh  y.  Peck,  114  Pa. 
422.  6  A  928,   60  AmR  364. 

88.  U.  S. — Green  v.  Collins.  10  F. 
Cas.  No.   6,766,   8   Cliff.   494. 

Ga.— Ralston  v.  Boady,  20  Ga. 
449. 

Ky.— White  v.  Wilson,  100  Ky.  667, 
38  BW  496,  18  KyL  892,  37  LRA 
197. 

La. — Cooper  v.  Thompson,  20  La. 
Ann.  18%,  96  AmD  892. 

Me. — ^Banchor  v.  Mansel,  47  Me.  68. 

Mass. — Foster  v.  Thurston,  11 
Cush.  322;  White  v.  Buss,  3  Cxmh. 
448. 

Mich. — McDonald  v.  Born,  196 
Mich.  177,  97  NW  693. 

N.  H. — Skiff  v.  Johnson,  67  N.  H. 
476. 

N.  Y. — Arnot  v.  Pittaton,  etc..  Coal 
Co.,  68  N.  Y.  668,  23  AmR  190; 
Tracy  v.  Talmage,  14  N.  Y.  162,  67 
AmD  132. 

Pa. — Blandl  v.  Pellegrini,  60  Pa. 
Super.  552;  Conemaugh  Brewing  Co. 
V.  Bennett,   60  Pa.  Super.  643. 

Tenn. — Jones  "v.  Wllklns,  136  l^nn. 
146,   186   SW  1074. 

Vt. — Gay  lord  v.  •  Soragen,  32  Vt, 
110.   76  AmD  164, 

Wash. — Standard  Furniture  Co.  v. 
Van  Alstlne.  22  Wash.  670,  62  P  146, 
79  AmSR  960.  51  LRA  889. 

Eng. — Cannan  v.  Bryce,  8  B.  & 
Aid.  179,  5  ECL  111,  106  Reprint 
628;  LIghtfoot  v.  Tenant.  1  B.  &  P. 
5S1,  126  Reprint  1069;  McKlnnell  y. 
Robinson.  3  M.  &  W.  434,  150  Re- 
print 1215;  Waymell  v.  Reed,  6  T.  R. 
599.  101  Reprint  335:  Clugas  v.  Pe- 
naluna.  4  T.  R.  466,  100  Reprint  1122; 
BlFTgs  v.  Lawrence,  8  T.  R.  464,  100 
Reprlnt_673. 

[a]     ninstiatlOBa. — (1)  Where 

plaintiff  sold  goods  to  defendant 
knowing  that  they  were  to  be  smug- 
gled Into  England,  and,  by  packing 
and  marking  the  goods  In  a,  particu- 
lar way  so  as  to  escape  the  eyes  of 
the  oincens.  furthered  defendant's 
design  to  violate  the  revenue  laws. 


520     [13  C.  J.] 


CONTRACTS 
IZ.   OONSTEUOTION  AND  OPERATIOH** 


[§481 


[t  481]  A.  Ocueral  SoIbb  of  Oonstniction— 1. 
Applicability  and  Natnre.  The  law  fonuBhes  cer- 
tain rales  for  the  construction  of  written  contracts 
for  the  purpose  of  ascertaining  from  the  language 
the  manner  and  extent  to  which  the  parties  intended 
to  be  bound  which  should  be  applied  with  consist- 
ency and  uniformity.'  Rules  of  construction,  how- 
ever, are  not  inflexible,  their  purpose  being  to  reach 
tbe  probable  intent  of  the  parties;'  and  it  has  been 
said  that  principles  of  technical  nicety  cannot  be 
applied  strictly  to  the  construction  of  everyday  oral 
contracts  made  by  plain  business  men  in  the  course 
of  their  business  dealings,*  and  that  the  rules  for 


interpretation  should  not  be  subtle,  being  intended 
for  persons  of  common  understanding.*  Further  a 
court  will  not  resort  to  oonstmction  where  the  intoit 
of  the  parties  is  expressed  in  dear  and  unainbigaons 
language,'  but  will  enforce  the  contract  according  to 
its  terms.' 

When  contract  ambigaons.  A  contract  is  not  am- 
biguous where  the  court  can  determine  its  meaning 
without  any  other  guide  than  a  knowledge  of  the 
simple  facts  on  which  from  the  nature  of  language  in 
general  its  meaning  depends.''  A  word  or  expression 
in  the  contract  may,  standing  alone,  be  capable  of 
two  meaning^  and  yet  the  contract  may  be  unambign- 


It  was  held  that  he  could  not  recover. 
BiKKa  V.  Lawrence,  S  T.  R.  464. 
100  Reprint  67S.  (2)  Where  the 
■eller  marked  casks  of  liquor  In 
a  certain  way  so  aa  to  conceal  their 
contents  from  the  authorities,  he 
could  not  recover.  '  Aiken  v.  Blals- 
delL  41  Vt.  666:  Gaylord  v.  Soragen, 
S<  Vt.  110,  76  AmD  164.  (S)  Where 
plaintiffs  sold  goods  to  defendant 
wtthvthe  knowleage  that  he  Intended 
to  make  an  unlawful  use  of  them, 
•nd  to  enable  him  to  make  such  un- 
lawful use,  bV  his  direction,  put 
them  up  In  packages  In  a  convenient 
form  for  sale  In  violation  of  the 
law  with  labels  thereon  calculated  to 
facilitate  such  sales,  they  could  not 
recover.  Skiff  v.  Johnson,  57  N.  H. 
476.  (4)  Where  goods  are  packed 
with  false  labels  Intended  to  deceive 
Uie  consumers,  the  courts  will  not 
enforce  the  contract  of  sale.  Ma- 
teme  v.  Horwita,  101  N.  Y.  469,  5 
MB  Ml.  See  Bloss  v.  Bloomer,  2S 
Barb.  (N.  T.)  604  ^holding  void  a 
«ontraet  for  sale  of  false  wrappers). 
(5)  Where  a  seller  of  household 
nimiture  on  conveying  It  to  a  pros- 
titute with  knowledge  that  she  in- 
tended' to  put  It  to  an  Immoral  use 
reserved  the  title  and  the  right  to 
take  possession  whenever  he  might 
4eem  himself  Insecure,  even  before 
the  maturity  of  deferred  payments, 
n  ■  was  held  that  he  so  aided 
and  participated  in  such  Immoral 
«M  as  to  make  the  sale  void. 
Standard  Furniture  Co.  v.  Van  Al- 
sttne.  it  Wash.  670,  62  P  145.  79 
AmSR  960,  51  LRA  889.  Se»  Reed 
V.  Brewer,  (Tex.  Civ.  A.)  36  SW  99 
(tb  same  effect). 
M.    OoDstrooMom      of      parUonUr 


eouteaoM  see  Accident  Insurance  ii 
97-46;  Arbitration  and  Award  l|  62- 
66;     Bills     and     Notes     H     136-138; 


Bonds  ii  49-75;  Building  and  Con- 
■ttvctlon  Contracts  ii  84-60;  Cove- 
nants £11  Cyc  10611;  Deeds  [13  Cyc 
«001;  Ouarantr  (20  Cyc  1433]:  In- 
demnity [22  Cyc  84];  Landlord  and 
Tenant     [24    Cyc    914];    Life    Insur 


•nee  [26  Cyc  739];  Master  and  Serv- 
ant 126  Cfyc  969);  Mortgages  [27 
Cyc     1133]j     Partition;     Partnership 


YC  sdoj;  Principal  and  Suretj, 
Vc  7l1;  Sales  [35  Cyc  95J; 
f  and  Purchaser  [39  Cyc  1296); 
and  other  special  titles. 

1.  111.— R.  P.  Conway  Co.  v.  Chi- 
cago,   274    111.    869,    113    NE   703. 

Mo. — Johnson  County  v.  Wood,  84 
l^a  4S9. 

K.  T. — Matter  of  Union  Trust  Co., 
89  Misc.  69,  151  NTS  246  (mod  on 
«ther  imundB  170  App.  Div.  176,  166 
J9YS   32]. 

N.  D.— Harney  V.  Wirt«.  30  N.  D. 
292,    300,    162  NW   803    (quot  Cyc). 

B.  D. — Smith  V.  Johnson,  30  S.  D. 
200.   138   NW  18.  20  [quot  Cyc). 

Tex. — Northern  Irr.  Co.  v.  Wat- 
Itlns,    (Civ.   A.)    183    SW   431. 

W.  Va. — Grlffln  v.  Fairmont  Coal 
Co.,  59  W.  Va.  480,  492,  63  SB  24, 
2  LRANS   1116   [quot  Cycl. 

(a)  CoaatmcBon  and  Intexprvto- 
HM  dltttaffnlaliea, — "A  rule  of  con- 
struction Is  one  which  either  gov- 
erns the  effect  of  an  ascertalnea  in- 
tention or   points   out   what   a  court 


should  do  in  the  absence  of  express 
or  implied  Intention.  A  rule  of  in- 
terpretation Is  one  which  governs 
the  ascertainment  of  the  meaning 
of  the  maker  of  a  written  docu- 
ment." Matter  of  Union  Trust  Co.t 
89  Misc.  69,  7S.  161  NTS  246  (mod 
on  other  grounds  170  App.  Dlv.  176, 
166  NTS  82]. 
a.     Moran  v.  Lesotte,  54  Mich.  88, 

18  NW  767;  Hoffman  v.  Bastern 
Wisconsin  R.,  etc..  Co.,  134  Wis.  603, 
115  NW  383.  See  Lynch  v.  Hous- 
ton. 138  Mo.  A.  167,  119  SW  994 
(holding  that,  aside  from  technical 
rules  of  construction,  there  is  no 
absolute  rule  for  interpreting  the  in- 
tention of  the  parties  to  a  contract, 
as  it  may  be  shown  in  conversation 
by  look,  gesture,  or  emphasis,  and, 
in  writing,  a  mere  word  or  sentence 
may  change  the  construction  of  the 
contract  and  control  legal  Implica- 
tions). 

3.  Scotch  Mfg.  Co.  V.  C^rr,  58  Fla. 
480    43  S  427 

4l  Gathwright  v.  Callaway  Coun- 
ty, 10  Mo.  663,  667  (where  the  court 
said:  "The  rules  of  Interpretation 
ought  not  to  be  subtle;  they  are  de- 
signed for  people  of  common  under- 
standing; not  as  an  art  of  logic,  but 
as  the  plain  reason  of  a  father  of  a 
family"). 

5.  U.  S. — McKinney  v.  General 
Ace.  F.,  etc.,  Assur.  Co.,  211  Fed. 
961.  128  CCA  449;  B.  H.  SUnton  Co. 
V.  Rochester  German  Underwriters' 
Agency,  206  Fed.  978. 
^  Ala. — Birmingham  Water  Worlcs 
Co.  V.  Windham,  190  Ala.  634,  67  8 
424. 

Cal. — Boyd  v.  Grocery  Co.,  24  Cat. 
A.    113,    140  P   809. 

Colo. — Shuler  v.  Allam,  46  (^>lo. 
372,  101  P  360. 

Hawaii. — ^Van  Gleson  v.  Magoon, 
20  Hawaii  146;  Ah  Hoy  v.  Raymond, 

19  Hawaii  568;  Richards  v.  Ontai.  19 
Hawaii  461. 

Ida. — Tilden  v.  Hubbard.  25  Ida. 
677.    138    P  1133. 

111. — Scholl  V.  Peoria,  etc.,  R.  Co., 
276  111.  267,  114  NB  529;  Canterberry 
V.  Miller,  76  111.  356;  Walker  v. 
Tucker,  70  111.  527;  Benjamin  v.  Mc- 
Connel,  9  111.  536,  46  AmD  474;  Er- 
rant V.  Columbia  Western  Mills,  196 
111.  A.  14-  Commons  v.  Snow,  194  111. 
A.  669;  Relf  v.  Commercial  Cabinet 
Co.,  186  111.  A.  677:  Eagle  F.  Ins.  Co. 
v.  John  Spry  Lumber  Co.,  138  III.  A. 
609;  Breniel  v.  Klrschner,  128  111.  A. 
136. 

Ind. — Smith  v.  Toth,  (A.)  Ill  NB 
442;  Lemcke  v.  Hendrickson,  (A.) 
110  NB  691. 

Iowa. — Streator  Clay  Mfg.  Co.  v. 
Hennlng-Vlneyard  Co.,  165  NW  1001. 

Mo.— -Rayburn  v.  Deaver,  8  Mo. 
104;  Johnson  v.  Dalrymple,  140  Mo. 
A.   232,   123   SW  1020. 

Mont. — ^Butte  Water  Co.  v.  Butte, 
48  Mont.  386,  138  P  196;  Quirk  v. 
Rich,  40  Mont  652.   107  P  821. 

N.  J. — Kelly  v.  Faltoute  Iron,  etc., 
Co..  87  N.  J.  L.   667.  94  A  802. 

N.  T. — Cans  v.  JRtna.  L.  Ins.  Co., 
214  N.  T.  326,  108  NE  443,  LRA 
1916F  703;  Dwlght  v.  Germanla  L. 
Ins.  Co^  103  N.  T.  341,  8  NE  654, 
57   AmR   729;   Mecca  Realty   Co.   v. 


Kellogg    Toasted    Corn    Flakes    Co., 
166  App.  Dlv.  74,  151  NTS  760:  West- 


inghouse  v.  Long  Island  R.  Co.,  160 
App.  Div.  200,  145  NTS  201  [aff  216 
N.  T.  697  mem,  110  NE  1051  mem]. 


N.  C. — ^Finger  v.  Gtoode,  169  N.  C 
72.  85  SB  137:  Faust  v.  Rohr,  166 
N.  C.  187,  81   SB  10»(. 

N.  P.— Harney  v.  Wlrta,  80  N.  D. 
292,   800,  162  rfw  803  [quot  Cyc]. 

Or. — Scheuermsn  v.  Hathlson,  74 
Or.  40,  144  F  1177;  NelUon  v.  Mas- 
ters, 72  Or.  468,  476,  14*  P  1132 
[quot  Qrcl. 

Pa. — Williamson  v.  McC1ut«,  37 
Pa,  403;  Kritser's  Bst.,  II  Pa.  Dist. 
825. 

Philippine. — Lambert  v.  Fox,  26 
Philippine  688;  Velasco  v.  Lao  Tarn, 
23  Philippine  496;  Palados  v.  C^a- 
vlte,   12  Philippine  140. 

Porto  Rlco. — Sola  v.  Orcaaltas.  11 
Porto  Rico  78;  Salomons  v.  Le6n,  6 
Porto  Rlco  87;  Bsbri  v.  Serrall«s,  3 
Porto  Rlco  24. 

Tex. — Pierce-Fordyce  Oil  Assoc  v. 
Warner  Drilling  Co.,  (Civ.  A.)  187 
SW  616. 

Utah.— Burt  V.  Strlngfellow.  4$ 
UUh  207,  143   P  234. 

Vt. — Noyes  V.  Nichols,   28   Vt.  169. 

Wash. — Tacoma  Mill  Co.  v.  North- 
em  Pac.  R.  Co.,  89  Wash.  187.  164 
P  178;  Kanaskat  Lumber,  etc.,  Co.  v. 
Cascade  Timber  Co.,  80  Wash.  661, 
142  P  16. 

W.  Va. — Grlffln  v.  Fairmont  Coal 
Co.,  59  W.  Va.  480,  63  SB  24,  i 
LRANS  1115. 

Wis. — Klueter  v.  Joseph  Srhlitx 
Brewing  Co.,  143  Wis.  847,  128  NW 
43,  32  LRANS  383;  Zohrlaut  v.  Men- 
gelberg,  144  Wis.  664,  124  NW  247, 
128  NW  975;  Mississippi  River  Log- 

flng  Co.  V.  Wheellhan,  94  Wis,  96. 
8   N  w    878. 

Ont. — Toronto  General  Trusts 
Corp.  V.  Gordon,  Mackay  &  Co.,  Ltd™ 
34  Ont.  L.  101,  8  OntWN  409  [rev 
33  Ont.  L.  183,  7  OntWN  822] ;  (Sold 
Leaf  MIn.  Co.  v.  Clark.  6  OntWR 
1036. 

«■  Ala. — Lee  v.  Cochran,  167  Ala. 
311.   47   S   681. 

Fla. — Continental  Casualty  (3o.  v. 
Bows,  72  S  278. 

111. — Parker-Washington  Co.  v. 
Chicago,  267  111.  186,  107  NE  872. 
AnnCasi916C  337:  In  re  Holmes,  79 
111.  A.  59  [aff  179  111.  275,  63  NB 
7391. 

Tex. — Rankin  v.  Rhea,  (Civ.  A.) 
164   SW  1096. 

Wash. — Tacoma  Mill  Co.  v.  North- 
em  Pac.  R.  Co.,  89  Wash.  187,  164 
P  173;  Kanaskat  Lumber,  etc.,  Co.  v. 
Cascade  Timber  Co.,  80  Wash.  561. 
142   P   15. 

W.  Va. — Berry  v.  Humphreys,  76 
W.   Va.   668,    86   SB   668. 

7.  Donovan  v.  Boeck,  217  Mo.  70, 
116  SW  643;  Rlggs  v.  Myers.  20  Mo 
239;  Butte  Water  Co.  v.  Butte.  4S 
Mont.   386,   396,    138   P   196. 

"Whether  a  document  Is  or  is  not 
ambiguous  is  a  matter  of  Impres- 
sion rather  than  of  definition.  This 
Is  obviously  so,  because  everv  pro- 
vision may  be  as  clear  and  dellnlte 
as  language  can  make  It,  yet  the 
result  of  the  whole  be  doubtful  from 
lack     of     harmony     In     Its     various 
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ons.*  And,  conversely,  even  an  apparently  unam- 
bigaotts  contract  may  be  rendered  ambiguous  and 
open  to  eonstmction  if  its  words,  taken  literally, 
lead  to  absurdity  or  illegality-  when  applied  to  the 
facts." 

Patent  ambiguities.  The  oourt  will  endeavor  to 
ascertain  the  intention  of  the  parties  from  the  whole 
instrument  and  the  cireumstanees  attendant  on  its 
execution  without  regard  to  whether  an  ambiguity 
is  patent  or  latent.'" 

Law  and  eiiiiity.  The  construction  to  be  placed  on 
the  language  of  contracts  is  the  same  both  at  law 
and  in  eqnity." 

Solea  applicable  to  willa.  Contracts  %iU  be  oon- 
gtmed  with  greater  strictness  than  wills." 

Strict  eonstmction.  Where  contracts  are  optional 
in  respect  to  one  party,  they  are  strictly  construed 


in  favor  of  the  party  that  is  bound  and  against  the 
party  that  is  not  bound."  Where  a  contract  ia 
against  a  common-law  liability,  it  should  be  strictly 
construed  and  not  given  an  enforcement  beyond  that 
required  by  sncih  construction." 

Name  or  form  given  to  contract.  The  form  or 
name  which  the  parties  give  to  an  instrument  will 
not  control  its  interpretation,'"  but  the  courts  will 
look  rather  to  the  purpose  which  is  to  be  ascertained 
in  order  to  determine  the  real  character  of  the  tran»- 
action." 

Sealed  and  imsealed  contracta  are  subject  to  the 
same  rules  of  construction." 

[i  482]  2.  Intention  of  Parties— a.  In  CtensraL 
The  primary  rule  in  the  construction  of  contracts  is 
that  the  oourt  must,  if  possible,  ascertain  and  give 
effect  to  the  mutual  intention  of  the  parties,"  so  fat 


parts."  Butte  Water  CJo.  v.  Butte, 
supra. 

8.  Ullman  T.  Chicago,  etc.,  R.  Co., 
112  Wis.  150.  162,  88  irW  41.  88 
AmSR  »49. 

"Judicial  construction  of  a  con- 
tract doea  not  reach  a  point  where 
the  meaning  of  some  significant 
word  can  be  said  to  be  In  doubt  and 
it  is  permissible  to  assign  thereto 
one  of  two  meanings,  either  of 
which  is  within  the  reasonable 
scope  thereof,  upon  merely  arriving 
at  a  conclusion  that  such  word  may, 
as  an  abstract  proposition,  be  given 
either  of  two  meanings.  A  word  In 
a  contract,  taken  by  itself,  often  ad- 
mits of  two  meanings,  when,  from 
the  whole  contract  to  be  construed, 
there  is  no  reasonable  doubt  as  to 
the  sense  in  which  the  parties  used 
it.  In  that  situation,  the  particular 
sense  they  ascribed  to  the  word 
when  the  contract  was  made  must 
be  adopted  If  It  is  within  the  rea- 
sonable scope  thereof."  Ullman  v. 
Chicago,   etc.,  R.  Co.,  supra. 

[a]  ■'If  man  amliigiilty  o<  «c- 
pieewnn  were  always  taken  as  jus- 
tifying a  court  in  choosing  between 
two  meanings  of  a  particular  word 
or  collection  of  words,  either  of 
which  is  within  tiR  reasonable 
scope  thereof,  the  primary  purpose 
of  judicial  contruction — that  of  de- 
termining the  intention  of  the  par- 
ties In  regard  to  the  subject  for 
construction,  so  far  as  the  same  can 
be  located  within  the  reasonable 
meaning  of  the  language  they  chose 
to  use — ^would  often  fall  of  accom- 
plishment. There  lis  often  ambigu- 
ity of  expression  in  a  written  con- 
tract or  other  writing  when  the 
meaning  is  plain,  leaving  no  room 
for  a  selection  to  be  made  between 
two  meanings  for  the  purpose  of  ar- 
riving at  the  Intention  of  the  par- 
ties thereto.  Words  in  their  literal 
sense,  if  so  applied,  may  lead  to 
such  an  absurd  result  as  to  obscure 
the  real  meaning;  and  again,  words 
In  a  contract,  when  taken  In  their 
literal  sense,  may  be  obscure  in 
meaning  and  such  obscurity  entirely 
disappear  when  a  view  is  taken  from 
the  standpoint  of  the  parties  In  re- 
ducing their  agreement  to  writing." 
Ullman  v.  Chicago,  etc.,  R.  Co.,  112 
WlB.  150,  1<2,  88  NW  41,  88  AmSR 
»49. 

9.  Clappenback  v.  New  York  L. 
Ins.   Co..   186  Wis.   626,    118   NW   246. 

10.  Conservative  Realty  Co.  v.  St. 
Iiouls  Brewing  Assoc,  183  Mo.  A. 
261.   lis  SW  228.  . 

11.  Jersey  City  v.  Plynn,  74  N.  J. 
Eq.  104.  70  A  497  [rev  on  other 
grounds  76  N.  J.  Eq.  607,  76  A  31. 
See  Granath  v.  Johnson,  SO  111.  A. 
308  (holding  that  equity  will  efTectu- 
ato  the  intention  of  the  parties); 
Morgan  v.  Michigan  Alr-Llne  R.  Co., 
57  illch.  430,  25  NW  161,  26  NW 
S6S  (holding  the  purposes  of  the 
parties  properly  considered) ;  Walsh 
V.  St.  iMMa  Union  Tr^ist  Co.,  148 
Mo.  A.  178,  127  SW  646  (holding 
that  the  intent  of  the  parties  will 
be  effectuated):  Wlsner  v.  Field,  IS 
K.  D.   48,   106  NW  88   (holding  that 


the   contract   will   be    considered  ac- 
cording to  the  Intent). 

13.  Burnett  v.  Mutual  L..  Ins.  Co., 
(Ind.  A.)  114  NE  232;  Davis  v.  New 
York  L.  'Ins.  Co..  212  Mass.  310,  98 
NE  1043,  41  LRANS  250.  See  Var- 
num  V.  Thruston,  17  Md.  470  (hold- 
ing that  the  rules  of  construction 
applied  to  wills  do  not  necessarily 
apply  to  agreements).     . 

{aj  Baaaon  foz  ftUrtliiction. — "In 
the  case  of  wills.  In  the  drawing  of 
which  It  la  the  Intention  of  the  tes- 
tator alone  which  it  Is  sought  to 
express,  greater  liberality  is  allowed 
In    order    to    prevent    the    testator's 

fiurposes  from  being  defeated.  But 
n  the  case  of  contracts  entered  Into 
it  may  be  after  much  negotiation 
and  after  much  consideration  of 
their  terms  by  the  parties  Inter- 
ested, and  where  the  language  used 
Is  presumed  to  have  been  chospn 
because  It  aptly  and  correctly  de- 
scribes the  respective  rights  and  lia- 
bilities of  the  parties,  greater  strict- 
ness is  properly  required."  Davis  v. 
New  York  L.  Ins.  (Jo.,  212  Mass.  SIO, 
813.   98   NE  1043,   41   LRANS   250. 

18.  Warner  v.  Page,  (Okl.)  159  P 
264;  Frank  Oil  Co.  v.  Bellevlew 
Gas,  etc.,  Co.,  29  Okl.  719,  119  P  260, 
48  LRANS  487;  Kolachny  v.  Gal- 
breath,  26  Okl.  772,  110  F  902,  38 
LRANS  451. 

14.  Johnston  v.  Fargo,  98  App. 
Dlv.  486,  90  NYS  725  [afT  184  N.  f. 
879,  77  NE  888,  7  LRANS  637,  6 
AnnCaa  1]. 

IB.  Ind. — In  re  Aurora  Gaslight, 
etc.,  Co.,  (A.)  113  NE  1012. 

Ky. — Hurst  v.  Winchester  Bank, 
164  Ky.  358,  157  SW  685. 

Mich.— Axe  V.  Tolbert,  179  Mich. 
556,    146   NW   418. 

Mo. — ^Wilson  V.  Wilson,  115  Mo.  A. 
641,   92  SW   146. 

N.  C. — Carson  v.  National  L.  Ins. 
Co..   161   N.  C.   441,   77   SB  353. 

Or. — Pacific  Export  Co.  v.  North 
Pac.  Lumber  Co..  46  Or.  194,  80  P 
105. 

Wis.— Shepard  v.  Pabat,  149  Wis. 
85,   136    NW  158. 

[a]  ZUaatrsttona.— (1)  The  em* 
ployment  of  the  word  '"sell"  In  the 
memoranda  of  the  Initiatory  part  of 
a  contract  which  was  the  result  of 
several  conferences  and  conversa- 
tions Is  not  conclusive  as  matter  of 
law  as  to  the  nature  of  the  contract. 
Pacific  Export  Co.  v.  North  Pac. 
Lumber  Co.,  46  Or.  194,  80  P  105. 
(2)  A  statement  at  the  top  of  a 
written  contract  purporting  to  de- 
scribe It  as  "an  absolute  assign- 
ment and  power  of  attorney"  could 
not  be  given  substantial  effect  In  In- 
terpreting the  contract.  Carson  v. 
National  L.  Ins.  Co.,  161  N.  C.  441, 
447,  77  SE  353. 

le.  Ala. — Steele  v.  Stete,  159  Ala. 
»,  48  S  673. 

III. — Jones,  etc..  Steel  Co.  v.  Gra- 
ham. 273  in.  377.  112  NE  967;  Men- 
nls  V.  Manning,  186  111.  A.   406. 

Ind. — Mendenhall  v.  Indianapolis 
First  New  Church  Society,  177  Ind. 
336,  98  NE  67;  Prather  v.  Brandon, 
44  Ind.  A.  46,  88  NE  700. 

Tex.— Heady  v.   Bexar  BMg.,  etc. 


Assoc.,    (Civ.  A.)   26   SW  468. 

Wis. — Drovers"  Deposit  Nat.  Bank 
V.  Tichenor,  156  Wis.  251,  145  NW 
777. 

Que. — Gtellagher  v.  Confer,  48  Que. 
Super.   303. 

17.  Dwy  V.  Connecticut  Co.,  89 
Conn.  74,  92  A  883.  LRA1916E  800; 
ICane  v.  Hood,  13  Pick.   (Mass.)  881. 

la]  "The  sanotitr  of  the  seal  la 
aot  hetng  lsv»a«d  when  the  instru- 
ment is  oelng  examined  to  discover 
Its  true  Intent  and  meaning,  or  being 
enforced  In  accordance  with  the' in- 
tent thus  discovered.  It  is  one  thing 
to  hold  a  sealed  instrument  Immune 
from  attack  for  want  of  considers^ 
tlon,  and  quite  another  to  Ignore  Ita 
terms  and  manifest  Intent,  and  ac- 
cord to  It  a  purely  artificial  con- 
struction not  justified  by  its  lan- 
guage, on  account  of  Its  having  a 
seal  attached  thereto."  Dwy  v.  Coiv- 
nectlcut  Co.,  88  Conn.  74,  88,  92  A 
883,    LRA1915E!   800.  ' 

[b]  ninstratton, — The  cardinal 
rule  of  Interpretation  Is  the  dlscov- 
exY  of  Vie  Intent  and  meaning  ot  the 
parties  from  the  language  used,  and 
this  applies  to  sealed  as  well  as  to 
unsealed  writings.  Dwy  v.  Connec- 
ticut Co..  89  Conn.  74,  92  A  888, 
LRA1916E  800. 

18.  U.  S. — Chesapeake,  etc.,  Ctenal 
Co.  V.  HUl,  15  Wall.  94.  21  L.  ed. 
64;  Mauran  v.  Bullus,  16  Pet.  628. 
10  L.  ed.  1066;  Great  Northern  R. 
Co.  V.  U.  S.,  236  Fed.  433,  149  CCA. 
485;  Nease  v.  Coal,  etc,  R.  Co.,  195 
Fed.  987;  Barnsdall  OH  Co.  v.  Leahy. 
196  Fed.  781,  115  CCA  621;  Turner 
v.  Fremont  159  Fed.  221  Faff  170 
Fed.  269.  95  CCA  455];  The  Ada.  1 
P.  Cas.  No.  88,  2  Ware  408J  WethefiU 
V.  Passaic  Zinc  Co.,  29  P.  (3a*.  No! 
17,466;  Akin  v.  U.  S..  17  Ct  CI.  260. 

Ala. — Langley  v.  Langley,  72  S  91; 
McCormlck  v.  Badham,  191  Ala.  889. 
67  S  609;  Caldwell  v.  Caldwell,  lit 
Ala.  690,  62  S  961;  Bryant  v.  Ste- 
phens,  58  Ala.  636;  Strong  v.  Greg- 
ory. 19  Ala.  146;  Whitsett  v.  Wo- 
mack,  8  Ala.  466;  Tate  v.  Cody-Hen- 
derson Co.,  11  Ala.  A.  360,  66  S  887: 
Loeb  V.  Montgomery,  7  Ala.  A.  326. 
61   S  642.  >■  - 

Ark. — Arlington  Hotel  Co.  v.  Rec^ 
tor,  124  Ark.  90,  186  SW  622;  Hast' 
ings  Industrial  Co.  v,  Copeland,  117 
Ark.  416,  169  SW  1185-  Paepcke- 
Lelcht  Lumber  Co.  v.  Talley.  106 
Ark.  400,  163  SW  833. 
,,  9?'~S?"'*'«™  Pac.  CO.  v.  Sprihg 
Valley  Water  Co.,  178  Cat  291,  isi 
P  866;  Parrlsh  v.  Rosebud  Min.,  etc, 
Co.,  71  P  694;  Rlalto  Constr.  Co.  V. 
Reed,  17  Cal.  A.  29,  118  P  478: 
Qrosse  v.  Barman,  9  Cal.  A.  650,  104 
P  348-  Bacon  v.  Davis,  9  Cal.  A.  83, 
98  P  71;  Johnson  v.  Levy,  8  Cal. -A. 
681,  86  P  810. 

Colo. — ^Farrell  v.  Garfield  Min., 
etc,  Co.,  49  Colo.  159,  111  P  889; 
Messenger  v.  German  American  Ins. 
Co.,  47  Colo.  448,  107  P  643;  Shnler 
V.  Allam,  45  Colo.  372,  101  P  350; 
Jennings  v.  Brotherhood  Ace.  Co.,  44 
Colo.  68,  96  P  982,  130  AmSR  109, 
18  LRANS  109;  San  Miguel  Cons. 
Gold  Min.  Co.  v.  Stubbs,  39  Colo. 
869,  90  P  842;  Qumaer  v.  Draper,  88 
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Colo.  1S2,  79  P  1040;  Internatioma 
Impr.  Co.  V.  Wagner,  22  Colo.  A. 
489,  12E  P  597;  Bullock  v.  L«wi8,  22 
Colo.  A.  449,  126  P  849:  Anlmaa 
Cods.  Ditch  Co.  v.  Smallwood,  22 
Colo.  A.    476,   125  P  694. 

Conn. — Leonard  v.  Dyer,  26  Conn. 
172.  68  AmD  882. 

DeL — Adklna  v.  Campbell,  64  A 
628. 

Fla. — Robs  v.  Savage,  66  Fla.  106, 
68  S  148;  Brown  v.  Beckwlth.  60 
Fla.  810,  53  S  S42;  Mixell  Live  Stock 
Co.  V.  J.  J.  McCaskin  Co.,  69  Fla. 
822,  61  a  647:  Scotch  Mfg-  Co.  T. 
Carr,  63  Fla.  480.  43  S  427. 

Qa. — ^Williams  v.  Waters,  86  Ga. 
464;  Myers  v.  Phillip  Carey  Co..  17 
Oa.  A.  636,  87  SE  826;  Flint  River 
Cypress  Co.  v.  Millwood,  etc,  Co., 
18  Oa.  A.  636,  86  SB  948. 

Hawaii. — Walalua  Agricultural  Co. 
V.  Oahu  R..  etc.,  Co.,   18   Hawaii   81. 

Ids.— Tilden  V.  Hubbard,  26  Ida. 
•77,  138  P  1188;  Porter  v.  Allen.  8 
Ida.  868.  69  P  106.  236. 

111. — ^Merle  v.  Beifeld,  276  IIL  694. 
114  NB  869;  R.  F.  Conway  Co.  v. 
Chicago,  274  111.  369,  113  NB  703; 
GlUett  V.  Teel,  272  111.  106.  Ill  NB 
722;  Parker-Washington  Co.  v. 
Chicago.  267  111.  186.  107  NB  872. 
AjuiCa8i916C  337;  Chicago  Flour  Co. 
V.  Chicago,  243  IIL  268,  90  NB  874; 
Walker  v.  Tucker.  70  111.  627;  Wil- 
son V.  Marlow,  66  111.  386:  Helrsch 
V.  IJoriiner.  etc..  Co..  196  111.  A.  564; 
New  York  Mutual  L.  Ins.  Co.  .v. 
Devine.  180  111.  A.  422;  Baker  v. 
Baker,  189  III.  A.  217;  Skinner  v. 
Osgood,  88  111.  A.  464  [rev  on  other 
grounds  186  111.  491,  67  NB  1041]; 
KiUikln  V.  Starr,  79  111.  A.  443  [aft 
180  111.  468,  64  NB  3281;_North.  etc.. 
Rolling  Stock  Co.  v.  O'Hara,  73  IIL 
A.  691;  Raymond  v.  Hodgson,  65  111. 
A.  423;  Blklns  v.  Wolfe.  44  lU.  A. 
876. 

Ind.^Zlntsmaster  v.  Gill.  114  NE 
810:  Warrum  v.  White.  171  Ind.  674. 
86  NB  969;.  Re  Assessment  Gaslight, 
etc.,  Co.,  (A.)  118  NE  1012;  Elsey  v. 
"New  York  Fidelity,  etc.,  Co..  (A.) 
109  NB  418;  Horey  v.  Terro  Haute 
Tract.,  etc,  Co.,  47  Ind.  A.*  16,  93 
NB  710;  National  Surety  Co.  v.  Fos- 
ter Lumber  Co..  42  Ind.  A.  671,  86 
NB  489;  Owinn  v.  Wright.  42  Ind. 
A.  597,  86  NB  463:  Guaranty  Sav.. 
etc,  Assoc  V.  Rutan,  6  Ind.  A.  88, 
88  NB  210. 

Iowa. — Ottoway  v.  UUroy.  144 
Iowa  til,  128  NW  467;  In  re 
Youngerman,  186  Iowa  488,  114  NW 
7,  16  AnnCas  246;  Dockstader  v. 
Y.  M.  C.  A..  109  NW  906;  Gait  v. 
Provan,  181  Iowa  277,  108  NW  760; 
Tuffree  v.  Binford,  ISO  Iowa  632.  107 
NW  42S. 

Kan.— Olrard  Trust  Co.  v.  Owen. 
88  Kan.  692,  112  P  619,  88  LRANS 
262:  Howerton  ▼.  Kansas  Natural 
Gas  Co.,  81  Kan.  fi53,  106  P  47,  34 
IiRANS  84;  Smyser  v.  Fair,  73  Kan. 
778,  85  P  408;  Concordia  First  Nat 
Bank  v.  Mcintosh,  etc,  Commn.  Co.. 
72  Kao.  60S,  84  P  536;  Sonthworth 
T.  Perring.  ^1  Kan.  756,  81  P  481,  82 
P    786,    114    AmSR    627,    2    LRANS 

?7:  Garden  City  v.  Heller,  61  Kan. 
•7,  SO  P  1060. 
Ky. — Owens  v.  Georgia  L.  Ins.  Co., 
166  Ky.  607.  177  3W  294;  Citizens' 
Nat.  L.  Ins.  Co.  v.  Rutherford.  167 
Ky.  820.  164  SW  107;  Salisbury  v. 
King,  119  SW  160;  Bright  v.  Bacon. 
ISl^y.  848.  116  SW  268.  20  LRANS 
886;  Chicago  Veneer  Co.  v.  Anderson. 
105  SW  108,  82  KyL  7:  Murray  v. 
Carothers,  1  Mete  71;  Montgomery 
V.  Firemen's  Ins.  Co.,  16  B.  Hon. 
427;  Hunter  v.  Miller,  6  B.  Mon.  612; 
Shultz  v.  Johnson,  5  B.  Mon.  497; 
BUdrlth  V.  Forrest,  4  J.  J.  Marsh. 
217;  Conn  v.  Lewis,  6  Litt.  86;  Mor- 
ris V.  Hayner,  4  Ky.  Op.  656. 

La. — Losecco  v.  Gregory,  108  La. 
648,  82  S  986;  Linehan  R.  Transfer 
Co.  T.  New  Orleans,  etc,  R.  Co., 
107  La.  646,  31  S  1026:  McKie  v. 
New  Orleans,  etc..  R.  Co.,  16  La. 
Ann.  79;  Parrott  v.  Wlkoft,  1  La. 
Ann.  232;  Wilooxen  v.  Bowles,  1  La. 
Ann.  230;  Marcotte  v.  Coco,  12  Rob. 
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as  that  may  be  done  withont  contravention  of  legal 
principles."  Greater  regai^  ig  to  be  had  to  the  clear 
intent  of  the  parties  than  to  any  particular  words 
whieh  they  may  have  need  in  the  expression  of  their 
intent.**  No  matter  how  broad  or  how  general  the 
terms  of  the  contract  may  be  it  will  extend  only  to 
those  matters  with  reference  to  which  the  parties 
intended  to  contract."  But  this  rule  is  limited  to 
eases  where  it  is  plainly  to  be  inferred  that  the  party 
conld  not  have  intended  to  use  the  words  in  the  gen- 
eral sense  which  they  import.** 

Inttot  of  one  party.    The  intent  of  one  of  the  par- 
ties only  cannot  guide  in  the  construction  of  the 


contract.** 
TiiDB  as  of  wbich  intention  nrasb  be  aseertained. 

Contracts  inust'be  construed  with  reference  to  the 
intention  of  the  ftaities  at  the  time  of  entering  into 
the  contract.** 

[%  483]  b.  Secret  Intention.  The  secret  intention 
of  the  parties,  however,  if  different  from  the  ex- 
pressed intention,  will  not  prevail,  as  the  law  looks 
to  what  the  parties  said  as  expresang  their  real 
intention.** 

[$  484]  c.  TTnderstaiiding  of  Advenw  Party.  As 
a  general  rule  the  language  of  a  contract,  in  case  of 
ambiguity,  should  be  interpreted  in  the  sense  that 
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31.  U.  S. — ^Pltt  Constr.  Co.  v.  Day- 
ton, 237  Fed.  306,  151  CCA  11; 
Hendricks  v.  Webster,  159  Fed.  927, 
87  CCA  107. 

Ala. — Little  Cahaba  Coal  Co.  v. 
.lEtna  L.  Ins.  Co.,  192  Ala.  42,  68  3 
317. 

La. — Losecco  v.  Gregory,  108  Ltu 
648.  32  S   986. 

Mo. — Pomeroy  v.  Benton,  57  Mo. 
631. 

N.  D.— Harney  v.  Wlrts,  30  N.  D. 
292.   152   NW  803. 

Pa. — Hay  v.  Baer,  48  Pa.  Super. 
231;  Kelser  v.  Reading  Suburban 
Real   Estate    Co..    43    Pa.    Super.    ISO. 

Philippine. — Calvo  v.  Olives,  6 
Philippine  88. 


UUh.— Daly  v.  Old,  85  Utah  74, 
99  P  460,  28  LRANS  463. 

W.  Va.— Taylor  v.  Buffalo  Col- 
lieries Co.,  72  W.  Va.  868,  79  SB 
27. 

as.  Wood  V.  Lindley,  12  Ind.  A. 
268.  40  NB  288. 

as.  Rlley-Wilson  Grocer  Co.  v. 
Seymour  Canning  Co.,  129  Mo.  A. 
326,  108  SW  628;  Klock  Produce  Co. 
v.  Robertson,  90  Wash.  260,  166  P 
1044. 

[a]  tnadsntaadlar  at  ea*  v^ttf^— 
The  obligation  of  a  contract  cannot 
be  confined  withlh  the  limits  of  what 
one  party  understood  it  to  mean,  un- 
less it  Is  shown  that  such  limits 
coincide  with  what  must  be  assumed 
to  have  '  been  the  intention  of  the 
other  party,  taking  into  considera- 
tion the  expressions  used  and  the 
attendant  circumstances.  Riley- 
Wllson  Grocer  Co.  v.  Seymour 
Canning  Co.,  129  Mo.  A.  825,  108  SW 
■628. 

a*.  Com.  V.  West  Virginia,  288 
U.  8.  208,  286,  86  SCt  79f,  59  L.  ed. 
1272:  McNaughton  v.  Stephens,  8  Oa. 
A.  646,  70  SE  61;  Batchelder  v. 
Batchelder,  220  Mass.  42,  107  NB 
466. 

"The  contract  is  still  to  be  In- 
terpreted according  to  Its  true  Intent, 
although  altered  conditions  may 
have  varied  the  form  of  fulfilment.'' 
Com.  V.  West  Virginia,  supra. 

26.  U.  S.— Metropolis  Nat.  Bank 
V.  Kennedy,  17  Wall.  19,  21  L.  ed. 
564;  Cold  Blast  Transp.  Co.  v. 
Kansas  City  Bolt,  etc.,  Co.,  114  Fed. 
77,  62  CCA  25.  57  LRA  6ft6:  Crimp 
V.  McCormick  Constr.  Co.,  72  Fed. 
366;  Cramp;  etc..  Ship,  etc.,  BIdg. 
Co.  V.  Sloan,  21  Fed.  661;  Mudgett 
V.  U.  S.,  9  Ct.  CI.  467. 

Ala. — Jones  v.  Lanier,  73  S  6S5; 
Bendger  v.  Miller,  60  Ala.  206. 

Ark. — Valley  Planting  Go.  v.  Wise, 
93  Ark.  1,  128  SW  768,  26  LRANS 
403.  , 

Conn. — ^McGarrlgle  v.  Green,  76 
Conn.   398,   66  A  609. 

111. — Nichols  v.  Mercer,  44  III.  260; 
Benjamin  v.  McConnel.  9  111.  686,  46 
AmD    474. 

Ind. — Warner  v.  Marshall,  166  Ind. 
88,  119,  75  NB  582  [clt  CycJ. 

Iowa. — Browne  v.  Hlckle,  68  Iowa' 
330,  27  NW  276;  Garretson  v.  BItser, 
67  Iowa  469;  10  NW  818;  Spencer  v. 
Mllllsack,  52  Iowa  31,  2  NW  606; 
White  V.  Van  Horn,  19  Iowa  189. 

Ky.— Trlplett  v.  Gill,  7  3.  3.  Marsh. 
432;  Kelly  v.  Bradford,  3  Bibb  817, 
6  AmD  666. 

La. — McConnell  v.  New  Orleans,  85 
La.  Ann.  273;  Girod  v.  Pargoud,  II 
La.  Ann.  329;  Peet  v.  Morgan,  6 
Mart.  N.   S.   580. 

Md. — Hall  V.  F'armers'  Nat.  Bank, 
63  Md.  120.    V 

Mich. — ^Hudson  v;  Columbian  Trans- 
fer Co..  137  Mich.  265.  257,  100  NW 
402.   109  AmSR  679  felt  Cyc]. 

Minn. — O'Donnell  v.  Minneapolis 
Dally  News  Co.,  119  Minn:  378,  138 
NW   677. 

Nev. — Rankin  v.  New  England,  etc. 
Sliver  Mln.  Co.,  4  Nev.  78. 

N.  H. — Woburn  Nat.  Bank  v. 
Woods.  77  N.   H.   172,   89  A  4ft. 

N.  Y. — Knapp  v.  Simon,  49  N.  Y. 
Super.  17  [rev  on  other  grounds  96 
N.  Y.  2841. 

N.  C. — ^Brunhild  v.  Freeman,  77 
N.  C.  128. 
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the  promisor  knew,  or  had  reason  to  know,  that  the 
promisee  nnderstood  it;^  and  statutory  provisions 
^^Tiat'is  some  states  to  the  effect  that,  when  the  terms 
o£,an  agreement  have  been  intendeid  in  a  different 
sense  by  the  parties  to  it,  that  sense  must  prevail 
against  either  party  in  which  he  had  reason  to  sop- 
pose  the  other  party  understood  it."  Such  a  provi- 
idon  does  not  apply  where  the  contract  is  clear  and 


unambignons.** 

[i  485]  8.  B«>trictioa  to  Tanna  of  Oontnkct 
The  intention  of  the  parties  is  to  be  deduced  trosa 
the  language  employed  by  them,"  and  the  terms  of 
the  contract,  where  unambiguous,  are  eonclnsive,"' 
in  the  absence  of  averment  and  pvroof  of  mistake,^ 
the  question  being,  not  what  intuition  existed  in  the 
minds  of  the  parties,  but  what  intention  is  expressed 


N.  D. — Harney  v.  Wlrtz.  20  N.  D. 
292,    162   NW  803. 

.  Pa. — Delaware,     etc.,      R.     Co.      v. 
■Water  Power,   etc.,   Co.,   227   Pa.   6S9, 
76   A   426. 
Tex. — ^Watrous   v.    McKie,   54   Tex. 

Vt.— Clark  v.  LlUie,  89  Vt.   40?. 

See  Hoggard  v.  Dickerson,  180  Mo. 
A.  70,  73.  18B  SW  113B  [clt  Cyc] 
(where  the  court  Intimated  that  the 
.rule  applied  to  an  offer  of  a  reward, 
but  did  not  And  It  necessary  to  de- 
cide .the  point). 

[al  XUnBtnUoB.^— Where  a  person 
yra.B   offered    the    prlncipalship   of   a 

Erlvate  school  ana  accepted,  it  M-as 
eld  that  he  was  not  bound  to  bring 
)il»  wife;  v'th  him,  where  the  tontract 
did  not  require  him  so  to  do,  al- 
thouJTh  it  was  known  to  him  that  tbe 
trOaues .  understood  he  was  to  bring 
bft^  with  him  to  teach  In  the  schooL 
Johnson. V.  Seller*,  33  Ala.  265, 

afti  tJ.  S.— U.  S.  V.  Cooke,  207  l^oi. 
642;  Sgully  V,  U,  S.,  197  Fed.  327; 
Brent  v.  dhaa.  H.  Lilly  Co^  174  Fed. 
&77'  [r#v  on  other  grounds  186  Fed. 
700,  108  CCA  5181:  Leete  v.  PacMc 
MiU,  eta,  Co.,  88  Fed.  967  [att  94 
Fed.  968,  36  CCA  687];  Cowles  Elec- 
tric Smelting,  etc.,  Co.  v.  Lowrey,  79 
Fed.  831,  24  CCA  816;  Potter  v. 
Berthelati  20  Fed.  240. 

Colo-, — Fearnley     v.     Fearnley,     44 
Colo.  417,  98  P  819. 
^  Del. — Welshut  v.   Layton,   28   Del. 
.>64.  .98  A  1067. 

Fla. — Langley  v.  Owens,  52  Fla. 
<02,  42  S  467.   11  AnnCaa  247. 

Oaw-T-Reeves  y.  Daniel,  148  Oa.  669, 
86  ^  756. 

111.— Maney  Milling  Co.  v.  Baker- 
WignaU,  186  111.  A  390;  Holmquist 
v.  M.  Dencer  Co..  170  111.  A.  10; 
Metropolitan  Bank  v.  Northern  Fuel 
Co.,  T»  III.  A.  164  [att  173  111.  846, 
60  NB.1062];  Chicago  Wharflng,  etc., 
Co.  y.  Street,  54  III.  A.  569  [aff  167 
III.  606,  41  NE  1108]:  Clinton  County 
V.  Ramsey,  20  111.  A.  677. 
.  Ind.. — Blokle  t.  Beseke,  23  Ind.   18. 

Ky.— Wallingford     v.    Aitklns,     72 
SW  794,   24  KyL  1996. 
'    La. — St.     Landry    State     Bank    v. 
Meyers,  52  La,  Ann.   1769,   28   S   136. 

Mich. — ^Davis  v.  Bush,  28  Mich. 
432. 

'.  Mo. — Cdunts  V.  Medley,  163  Mo.  A. 
646,  146  SW  465;  Farley  v.  Pettes.  5 
Mo.  A.  262. 

..'  N.  J.-r-American  Lithographic  Co. 
T.  Commercial  Casualty  Ins.  Co..  81 
.K.  J.  L.  271,  274,  80  A  25  [Quot  Cyc]. 

N.  T.— Ncllis  V.  Western  Life  In- 
'.  demn.  Co.,  207  N.  T.  320,  100  NE 
1119;  Peo,  V.  Buffalo  State  Asylum 
for  Insane,  96  N.  T.  640;  Tallcot  v. 
Arnojdi  61  N.  T.  616:  Stevens  v. 
Amslhck,  149  Apo.  Div.  220,  133  NTS 
,81S:  Stanton  v.. Erie  R.  Co.,  131  App. 
.»(v.  ,*79,  116  NYS  376  [app  dlsm 
199  N.  Y.  629  mem,  92  NE  1103 
meml;  Chapman  v.  George  R.  Read 
Co.,  83  Misc.  16,  144  NYS  412; 
Qucclon*'  V.  Scott,  21  Misc.  410,  47 
NYS  475  [aff  33  App.  Div.  214,  63 
NYS  462];  Halpern  v.  Langrock  Bros. 
Co.,  163  NYS  986  [rev  on  other 
grounds  169  App,  Div.  464.  155  NYS 
167]. 

Oh. — Chamberlain  v.  Painesvllle, 
etc..  R.  Co..  15  Oh.  St.  225. 

Or. — Spande  v.  Western  Life  In- 
demn.  CoT;  «8  Or.  171,  188,  136  P 
1189  (clt  Cycj. 

Tex. — Dublin  Electric,  etc..  Co.  v. 
Thompson,  (Civ.  A.)  166  SW  113; 
Beckham/ V.  Scott,  (Civ.  A.)  142  SW 
80;,  San  Jaointo  Oil  Co.  v.  Ft.  Worth 
Light,  «t6.,  Co.,  41  Tex.  Civ.  A.  298. 
98  SW  173;   Barr  v.  Cardiff,   32  Tex. 


Civ.  A.  496,  75  SW  841. 

Vt. — Jordon  v.  Dyer,  34  Vt.  104,  80 
AmD  688;  Gunnison  v.  Bancroft,  11 
Vt.   490. 

W.  Va. — McNeer  v.  Chesapeake  R. 
Co.,  76  W.  Va.  803,  86  SE  887,  889 
[clt  Oc). 

Wis. — Thomas  v.  Columbia  Phono- 
graph Co.,  144  Wis.  470,  129  NW  522. 

(Jan. — Providence  Washington  Ins. 
Co.  V.  Gerow,  17  (Dan.  S.  C.  387. 

Ont. — Jessup  v.  Grand  Trunk  R. 
Co.,  7  Ont.  A.  128;  Crawford  v.  Law, 
11    OntWR    618. 

97.  See  statutory  provisions:  and 
Ruinn  V.  Becker,  27  Cal.  A.  163,  148 
P  233;  Comptograph  Co.  v.  Bur- 
roughs Adding  Mach.  Co.,  (Iowa) 
169  NW  466;  Wood  v.  Allen.  Ill  Iowa 
97,  82  NW  451;  Lull  v.  Anamosa 
Nat.  Bank,  110  Iowa  537,  81  NW  784; 
Evans  V.  McConnell,  99  Iowa  826,  63 
NW  670,  68  NW  790;  Chicago  Lum- 
ber Co.  V.  Tibbie's  Mfg.  Co.,  80  Iowa 
869,  46  NW  893;  Cobb  v.  McElroy,  79 
Iowa  603,  44  NW  824-  Flory  v.  Su- 
preme Tribe  of  Ben  Hur,  98  Nebr. 
160,  162  NW  296;  Campbell  y.  Hobbs, 
97  Nebr.  833,  151  NW  929;  Pottrat* 
V.  Piper,  96  Nebr.  146,  145  NW  265; 
Southern  Realty  Co.  v.  Hannon,  89 
Nebr.  802,  132  NW  533;  Patterson 
V.  Humboldt  First  Nat.  Bank,  78 
Nebr.  228.  110  NW  721;  Carlson  v. 
Holm,  2  Nebr.  (Unoff.)  38,  95  NW 
1125;  People's  Bldg..  etc.,  Assoc,  v. 
Klauber,  1  Nebr.  (Unoff.)  676,  95 
NW  1072. 

as.  Cole  V.  Harvey.  142  Iowa  674, 
120  NW  97;  Peterson  v.  Modern 
Brotherhood  of  America,  126  Iowa 
662,  101  NW  289,  67  LRA  631;  Rouss 
V.  Creglow,  103  Iowa  60,  72  NW  429; 
Gongower  v.  Equitable  Mut.  L.,  etc., 
Assoc.   (Iowa)   72  NW  416. 

99.  U.  8. — President  Suspender 
Co.  V.  Macwilliam.  238  Fed.  169,  151 
CCA  236;  Vinton  Petroleum  Co.  v. 
Sun  Co.,   230  Fed.   106.   144  CCA  403. 

Colo. — Shaw  v.  Water  Supply,  etc., 
Co^23  Colo.   A.    110,   128  P  480. 

Fla. — Continental  Casualty  Co.  v. 
Bows,   72  S   278. 

Ga. — N.  L.  Wlllett  Seed  Co.  v. 
Klrkeby-Gundestrup  Seed  Co.,  146 
Ga.  569,  89  SE  486-  Sparta  First  Nat. 
Bank  v.  Hancock  Warehouse  Co.,  142 
Ga.  99,  104,  82  SE  481  [clt  Cyc]; 
Myers  v.  Philip  Carey  Co.,  17  Ga.  A. 
636,  87  SE  826. 

Ind. — Barney  v.  Indiana  R.  Co..  167 
Ind.  228.  61  NE  194;  National  Surety 
Co.  V.  Foster  Lumber  Co.,  42  Ind.  A. 
671,    86    NE   489. 

Iowa. — Rapp  v.  Llnebarger,  126 
NW   209. 

Mich.— Cottrell  v.  Michigan  United 
Tract.  Co.,  184  Mich.  221,  160  NW 
867;  Piano  Mfg.  Co.  v.  Ellis,  68  Mich. 
101,   36   NW   841. 

Mo.— In  re  Whitlow,  184  Mo.  A. 
229,  167  SW  463;  Uhrllch  v.  Globe 
Surety  Co.,  (A.)  166  SW  845. 

N.  Y. — Halpern  v.  Langrock  Bros. 
Co.,  153  NYS  985  [rev  on  other 
grounds  169  App.  Div.  464,  165  NYS 
167];  Clark  v.  De  Wandelaer,  124 
NYS  941. 

N.  D. — Harvey  v.  Wirtx,  30  N.  D. 
292.  162   NW  803. 

R.  I. — Harrington  v.  Law,  90  A 
660. 

Wash. — Book  V.  Thomas,  60  Wash. 
607,    112    P   917, 

Wis. — Zohrlaut  v.  Mengelberg,  144 
Wis.  664,  124  NW  247,  128  NW  976; 
Braun  v.  Wisconsin  Rendering  Co.. 
92  Wis.    245,   66    NW   196. 

"A  contract  Is  to  be  construed  ac- 
cording to  the  real  Intention  of  the 
parties,  to  be  collected,  in  most 
cases,    from    the    terms   of   the   con- 


tract itself."    Durland  v.  Pitcaim.  61 
Ind.  426,  443. 

[a]  Stetntoiy  pxovlaloBav— (1)  Un- 
der Civ.  Code  II  1247,  1248,  providing 
that  the  Intention  of  the  parties 
must  be  ascertained  from  the  writ- 
ing, the  court,  in  determining  the 
Intention  of  the  parties  to  a  contract, 
must  take  into  consideration  the 
language  thereof;  and  all  the  parts 
of  the  contract  must  be  considered, 
and  the  intention  ascertained  from 
the  words  alone,  if  possible.  Miller 
V.  St  Paul  F.  &  M.  Ins.  Co..  26  3.  D.  . 
464,  128  NW  609.  (2)  Under  Rev.  L. 
(1910)  li  948,  949,  the  Intent  of  the 
parties  is  to  be  ascertained  from  the 
language  used  in  the  contract.  If  it 
is  clear  and  does  not  Involve  an 
absurdity.  Brown  v.  Coppadge. 
(Okl.)  168  P  817. 

ao.  Fla. — Atlanta,  etc.  R.  Co.  v. 
Thomas.  60  Fla.  412,  68  S  610. 

111.— Kerting  v.  Hatcher,  216  Ul. 
232,  74  NE  788;  Sinnickson  v. 
Rlchter,   140  III.  A.   212. 

Ind. — Beard  v.  Lofton,  102  Ind. 
408,  2  NE  129;  Reed  v.  Lewis,  74  Ind. 
438,  39  AmR  88;  Robblns  v.  Brazil 
Syndicate  R.,  etc.,  Ck>..  (A)  114  NE 
707;  Ault  V.  Clark.  (A.)   112  NE  848. 

Ky. — Nelson  Creek  Coal  Co.  v. 
West  Point  Brick,  etc.  Co..  161  Ky. 
836,   162   SW  929. 

La.— Pratt  v.  McCoy,  128  La.  570. 
64  S  1012;  State  v.  Jumel.  Mann.  Un- 
rep.  Cas.  823. 

Mass. — Goldstein  v.  D'Arcy,  201 
Mass.   312.    87   NE  684. 

Mich.— Baker  v.  Balrd.  79  Mich. 
266.   44   NW   604. 

Mo. — St.  Louis  V.  St.  Louis,  etc, 
R.  Co.,  228  Mo.  712,  129  SW  691; 
Good  V.  Erker,  170  Mo.  A.  681.  1E3 
SW  666;  Dougherty-Moss  Lumber 
Co.  V.  Churchill,  (A.)  104  SW  478; 
Curtin-CIark  Hardware  <3o.  v. 
Churchill.  126  Mo.  A.  462.  104  SW 
476. 

N.  Y. — Conried  Metropolitan  Opera 
Co.  V.  Brln,  66  MIsc  282,  123  NYS  6. 

Or. — Reld  v.  Standley,  62  Or.  161, 
124  P  646. 

Wis. — Zohrlaut  v.  Mengelberg,  144 
Wis.  664,  124  NW  247,  128  NW  976: 
Smith  V.  Merrill,  134  Wis.  XS7,  114 
NW  508:  Thurston  v.  Burnett,  etc. 
Farmers'  Mut.  F.  Ins.  Co.,  98  Wia 
476,  74  NW  131,  41  LRA  316;  Mur- 
phey  V.  Well,  92  Wis.  467,  66  NW 
532;  Wells  v.  Milwaukee,  etc.  R.  Co.. 
30  Wis.  606. 

Ont. — Keefer  v.  Roaf.  8  Ont.  69. 

[a]  "XaUtvntiMoa.  abOoilKatM 
eqiilToo«tlon<— Its  office  is  to  eluci- 
date the  Intention  of  the  contracting 
parties;  and,  when  their  language 
is  free  from  incertitude.  It  Is  the 
court's  duty  to  give  it  effect  in  har- 
mony with  Its  apparent  sense  and 
meaning.  Portia's  fame  as  a  Jurist 
seems  spurious  when  it  Is  noted 
that,  conceding  as  she  did  the  va- 
lidity of  her  client's  contract,  her 
measure  of  Antonio's  obligation  aa 
surety  for  Bassanio  proceeded  from 
the  merest  quibble.  It  was  evasion, 
not  interpretation."  Conried  Metro- 
politan Opera  Co.  v.  Brln,  66  Mlsc 
282,    283,    128  NTS   6. 

Xiglit  to  ooastnu  nuaiBWgnoiis 
oontract  ffeasrally  see  supra  i  481. 

31.  III. — Jackson  v.  Marshall,  178 
111.  A.   27. 

Ind. — Morey  v.  Terre  Haute  Tract, 
etc,  Co.,  47  Ind.  A.  16,  93  NE  710. 

Ky.— Illinois  Cent.  R.  Co.  v. 
Vaughn.  Ill  SW  707,  83  KyL  906. 

La. — Winston  v.  Louisiana  Cent 
Constr.  Co.,  127  La.  10,  58  S  387. 

Tex. — Collier  v.  Robinson,  61  Tex. 
164,  129  SW  389. 


For  later  oases,  Aerelopinsiits  and  oliaaces  in  the  law  see  cumulative  Annotations!  same  title,  page  and  note  number. 
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by  the  language  used.*')  When  a  written  contract  is 
clear  and  anequivoeal,  its  meaning  must  be  deter- 
mined by  its  contents  alone,"  and  a  meaning  eannot 
be  given  it  other  than  that  expressed.**  Hence 
words  cannot  be  read  into  a  contract  which  import 
an  intent  wholly  unexpressed  when  the  contract  was 
execnted."  Where  the  contract  evidences  care  in  its 
preparation,  it  wUl  be  presumed  that  its  words  were 
employed  deliberately  and  with  intention.^ 

Ooiut  eumot  make  new  contract.    It  is  not  the 
province  of  the  court  to  alter  a  contrast  by  constme- 


tion  or  to  make  a  new  ccmtraot  tor  the  x>arties;  its 
duty  is  confined  to  the  interpretation  of  the  one 
which  they  have  made  for  themselves,"  without  ro- 
gard  to  its  wisdom  or  folly.^  as  the  court  cannot 
supply  material  stipulations'"  or  read  into  the  con- 
tract words  which  it  does  not  contain.*" 

[$  486]  4.  Oonstmction  as  a  Whole.  A  contract 
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Mo. — Sconce  v.  George  Surmcycr 
Lumber  Co..  268  Mo.  616,  167  SW  997; 
Soott  V.  Parkview  Realty,  etc.,  Co., 
265  Mo.  76,  164  SW  632;  Thompson 
v.  Lindsay.  242  Mo.  63,  115  SW  172; 
Salmon  v.  Kanaajs  City,  211  Mo.  14, 
145  SW  16,  39  LRANS  328;  Arnett 
V.  Williams.  226  Mo.  109,  126  SW 
1154;  Kansas  City  v.  Youmans,  213 
Mo.  151,  112  SW  225:  Howard  v. 
Brown,  197  Mo.  62,  ,96  SW  195;  Meyer 
v.  Christopher,  176  Mo.  680,  75  SW 
750;  Miller  v.  Municipal  Lighting, 
etc.,  Co.,  133  Mo.  205,  34  SW  586; 
Watklns  V.  Donnell,  192  Mo.  A  640. 
179  SW  980;  Schmohl  v.  Travelers' 
Ins.  Co.,  (A.)  177  SW  1108:  Jackson 
County  Light,  eta,  Co.  v.  Independ- 
ence, 188  Mo.  A.  167,  176  SW  86; 
Miles  V.  Macon  County  Bank,  187 
Mo.  A.  230,  173  SW  718;  Kleeman  Co. 
V,  New  Amsterdam  Casualty  Co.,  177 
Mo.  A.  897,  161  SW  167;  Duncan  v. 
Turner,  171  Mo.  A.  861,  164  SW  816; 
Belch  V.  Schott,  171  Mo.  A.  357,  167 
SW  668;  Pulitzer  Pub.  Co.  v.  Mo- 
Nicbola  170  Mo.  A.  709.  163  SW  662; 
La  Crosse  Lumber  Co.  v.  Schwartz, 
163  Mo.  A.  669,  147  SW  601;  Lehn- 
hard  v.  Sidway,  160  Mo.  A.  83,  141 
SW  430;  Webb  v.  Missouri  State  L. 
Ins.  Co.,  134  Mo.  A.  676,  115  SW 
481;  Conservative  Realty  Co.  v.  St. 
Louis  Brewing  Assoa,  133  Mo.  A. 
261,  113  SW  229;  Maginn  v.  Lan- 
caster, 100  Mo.  A.  116,  73  SW  368; 
Davis  v.  Hendrlx,   59   Mo.  A.  444. 

Mont — Butte  Water  Cki.  v.  Butte, 
48  Mont.  886,  391.  138  P  195  [clt 
Cyc);  Great  Falls  Water  Power,  etc., 
Co.  V.  Boston,  etc.,  Min,  Ck>.,  33  Mont. 
10,  81   P  392. 

Nebr. — Teske  v.  Dittbemer,  63 
Nebr.  701,  120  NW  198. 

N.  J. — Chism  V.  Schipper,  61  N.  J. 
L.  1,  16  A  316,  14  AmSR  668,  2  LRA 
644. 

N.  M. — Colorado  Tel.  Co.  v.  Fields, 
16  N.  M.  431,  110  P  671.  30  LRANS 
1088. 

N.  T. — Litchfield  First  Nat.  Bank 
V.  Jones.  219  N.  T.  312.  114  NE  349; 
Poel  V.  Brunswiok-Balke-Collender 
Co.,  216  N.  T.  310,  110  NB  619;  Ward 
V.  Whitney,  8  N.  Y.  442;  Cream  of 
Wheat  Co.  v.  Arthur  H.  Crist  Co.,  166 
App.  Div.  870.  152  NYS  107;  Koles  v. 
Borough  Park  Co.,  112  App.  Div.  765, 
127  NYS  671;  Foley  v.  New  York 
Mut.  Benev.  Soc,  141  App.  Div.  180, 
126  NYS  12  [aff  208  N.  Y.  538  mem, 
101  NE  1102  mem];  Codman  v.  Adam- 
son,  130  App.  Div.  317,  111  NYS  108: 
Gail  V.  Gall,  127  App.  Div.  892,  112 
NYS  96;  International  R.  Co.  v.  Cen-' 
tral  Ice  Co..  121  App.  Div.  77,  105 
NYS  679;  Williams  v.  Gridley,  110 
App.  Div.  626.  96  NYS  978  [aff  187 
N.  Y.  626  mem,  79  NE  1119  memi: 
Wood  V.  Harper,  80  Misc.  513,  141 
NYS  612;  Bartholdi  v.  Hlckson,  79 
Misc.  246,  139  NYS  847;  Missouri  Pa- 
cific R.  Co.  V.  Mercantile  Trust  Co., 
76  Misc.  10,  134  NYS  618;  Day  V. 
Klaw,  112  NYS  1072;  Jackson  v. 
Stackhouse,  1  Cow.  122,  13  AmD  511. 

N.  C. — Simmons  v.  Oroom,  167  N, 
C.  271,  83  SE  471;  Lefler  v.  Lane,  167 
N.  C.  267,  83  SE  163;  Gilbert  v.  Wac- 
camaw  Shingle  Cto.,  167  N.  C.  286,  83 
SE  337;  Wiley  v.  Broaddus.  etc 
Lumber  Co.,  156  N.  C.  210,  72  SB 
305;  Newbern  Banking,  etc.,  Co.  v. 
Duffy,  153  N.  C.  62,  68  SE  916:  Rhyne 
V.   Rhyne,  161   N.   C.   100,   69  SE  348; 


Oso.  D.  Witt  Shoe  Co.  v.  Peacock. 
160  N.  C.  646,  64  SE  437:  Norfolk 
Lumber  Co.  v.  Smith,  160  N.  C.  253, 
63  SB  964:  Atlantic,  eta,  R.  Co.  v. 
Atlantic,  etc.,  <te..  147  N.  C.  368,  61 
SB  186,  125  AmSR  650,  28  LRANS 
223,  16  AnnC^as  363;  WUkie  v.  New 
York  L.  Ins.  Co.,  146  N,  C.  513.  60 
SB  427;  Hawkins  v.  Goldsboro  Lum- 
ber C;o.,  139  N.  C.  167,  61  SE  866; 
Hawkins  v.  Goldsboro  Lumber  Co., 
139  N.  C.  160,  61  SB  862. 

N.  D. — ^Elliott  Supply  Co.  v.  Oreeo. 
86  N.  D.  611,  160  NW  1002:  Wl«ner 
V.  Field.  15  N.  D.  43,  106  NW  38. 

Oh. — Legler  v.  U.  S.  Fidelity,  eta, 
Co.,  88  Oh.  St.  336,  103  NE  897;  Ger- 
man F.  Ins.  Co.  V.  Roost,  66  Oh.  St. 
581,  45  NB  1097,  60  AmSR  711,  36 
LRA  236;  Kelly  v.  Mills,  8  Oh.  325. 

Okl. — Lament  Gas,  eta,  Co.  v. 
Doop,  38  Okl.  427,  136  P  392;  Kan- 
sas City  Bridge  Ck>.  v.  Lindsay 
Bridge  Co.,  82  OkL  31,  121  P  639: 
Tecumseh  v.  Burns,  30  Okl.  603,  120 
P  270;  Tecumseh  Farmers'  Nat. 
Bank  V.  McCall,  26  Okl.  600.  106  P 
866,   36  LRANS  217. 

Or. — Patterson  v.  Chambers'  Power 
Co..  81  Or.  328,  159  P  668;  Gaines  v. 
Vandecar,  59  Or.  187,  115  P  721, 
1122;  Olympia  Bottling  Works  v. 
Olympia  Brewing  Co.,  56  Or.  87,  107 
P  869:  McMillan  v.  Batten,  62  Or. 
218,  96  P  676. 

Pa. — Knickerbocker  Trust  Co.  v. 
Ryan,  227  Pa.  246,  76  A  1073;  Mc- 
Millln  V.  Titufl,  222  Pa.  600.  72  A 
240;  Berrldge  v.  Glassey,  112  Pa.  442. 
8  A  688.  56  AmR  322;  Stewart  v. 
Lang.  87  Pa.  201.  78  AmD  414;  Dt>d- 
son  V.  New  York  L.  Ins.  Co.,  36  Pa. 
Super.  561. 

Philippine. — Barretto  v.  Santa 
Marina.  26  Philippine  200;  Hibberd 
V.  McBlroy.  25  Pliilippins  164;  Hiva 
V.  Philippine  Trading  Co.,  4  Philip- 
pine 74. 

Porto  Rico. — Pagan  v.  MayagUez 
Dock.  eta.  Co.,  18  Porto  Rico  387. 

R.  1. — ^Newport  Water  Works  v. 
Taylor,  34  R.   I.  478,    83   A  833. 

S.  C5.— Smith  v.  Clinkscales,  102 
S.  C.  227.  85  .SE  1064;  Stewart  v. 
Morris,  84  S.  C.  148,  65  SE  1044; 
Anderson  v.  Holmes,  14  S.  C.  162; 
Allen  V.  Brazier,  18  S.  C.  L.  66. 

S.  D. — ^Miller  V.  St.  Paul  F.  ft  M. 
Ins.  Co..  26  S.  D.  454,  128  NW  609. 

Tenn. — McKay  v.  Louisville,  eta. 
R.  Co.,  133  Tenn.  690.  182  SW  871. 

Tex. — Lipscomb  v.  Fuqua,  103  Tex. 
686.  131  SW  1061:  Stone  v.  Robinson. 
(Civ.  A.)  180  SW  135;  Spartman  v. 
Davenport,  (Ctv.  A.)  160  SW  110; 
Thompson  v.  Waits,  (Civ.  A.)  169 
SW  82;  Nicholson  v.  Lieber.  (Civ. 
A.)  154  SW  611;  Northern  Texas 
Realty,  etc.,  Co.  v.  Lary,  (Civ.  A) 
136  SW  813;  Bl  Paso,  eta,  R.  Co.  v. 
Eichel,  (Civ.  A.)  130  SW  922:  Wis- 
dom V.  Wilson,  69  Tex.  Civ.  A.  693. 
1?7  SW  1128;  Lone  Star  Salt  Co.  v. 
Texas  Short  Line  R.  Co.,  (Civ.  A) 
86   SW   355. 

Utah. — Caine  v.  Hagenbarth,  37 
Utah  69.  98.  106  P  916,  951;  Ryan  v. 
Curlew  Irr,  etc..  Co..  36  Utah  382. 
101  P  218. 

Vt. — McLean  v.  Windham  Light 
etc.,  Co.,  85  Vt.  167,  81  A  613;  FlagB 
v.  Barnes,  40  Vt.  16,  94  AmD  363; 
Gray  v.  Clark,  11  Vt.  683;  Morey  v. 
Homan,  10  Vt.  666. 

Va.— Tabb  v.  Archer,  3  Hen.  &  M. 
(13  Va.)  399.  3  AmD  667. 

Wash. — ^Tacoma  Mill  Co.  v.  North- 
ern Pac.  R.  Co.,  89  Wash.  187.  154  P 
173;  Dew  v.  Pearson.  73  Wash.  SOS, 
132  P  412;  CHemons  v.  Grays  Harbor, 
etc..  R.  Co..  63  Wash.  38.  Ill  P  865: 
Malloy  V.  Interstate  Irr.  Co..  62 
Wash.  187,  111  P  167;  Wilson  v. 
James.  57  Wash.  143.  106  P  618: 
Toellner  v.  McGlnnis,  66  Wash.  430, 
104  P  641,  24  LRANS  1082. 

W.  Va. — Taylor  v.  Buffalo  Col- 
lieries Co.,  72  W.  Va.  353.  79  SB  27, 
28  [cit  Cyc];  Hall  Min.  Co.  v.  Con- 
solidated Fuel  Co.,  69  W.  Va.  47.  70 
SE  857;  Oliver  Typewriter  Co.  v. 
Huffman,  65  W.  Va.  61,  63  SE  1086: 
Adams  v.  Guyandotte  Valley  R.  Co., 
64  W.  Va.  181,  81  SE  841;  Carnegie 
Natural    Oas    Co.   v.    Southern    Penn 
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deUrmine  the  meaning  of  any  particttlar  part  S8  well 
u  oC  the  whole.^  Individniil  olauflen**  and  particu- 
lar TOida**  must  be  oonaidered  in  connection  with 


the  rest  of  the  agreement,  .and  all  parts  of  the  writ- 
ing, and  every  word  in  it,  will,  if  possible,  be  given 
effect." 


Oil  Co..  56  W.  Va.  402,  4»  SB  S48. 

Wit — F6rg«n  V.  Lyons.  162  Wl». 
131.  1S5  NW  836:  ShepiM  v.  Pabst. 
14»  Wis.  S6,  136  NW  168;  Zohrlaut 
T.  MenselberK.  144  Wis.  664,  124  NW 
147.  IM  NW  978:  Ueberman  v.  Well, 
141  Wis.  <35.  124  NW  262:  Meinecke 
▼.  Smith,  136  Wis.  220,  225,  116  NW 
816  Jclt  Cyc):  Mayer  v.  Goldberg, 
116  Wis.  »e,  92  NW  656: 

Ens. — Mallan  v.  Hay.  18  M.  *  W. 
611,  163  Reprint  218;  Walsh  v.  Trs- 
vanlon,  16  Q.  B.  733,  69  BCt.  738.  117 
Reprint  636. 

Can. — Browning  v.  Masson,  Ltd., 
52  Can.  S.  C.  379  [allowlns  aPP  24 
Que.  K.  B.  389];  Montreal  St,  R.  Co. 
T.  Montreal  Constr.  Co.,  38  Cin.  S.  C. 
4X2;  Ottawa  Blectrlc  Co.  v.  St.  Jac- 
ques. 31  Can.  S.  C.  636;  Salvas  v. 
Vassal,  37  Can.  S.  C.  68. 

Man. — Mutchenbacker  v.  Dominion 
Bank,  21  Man.  320;  Whltla  v.  Phalr, 
12  Man.  122.  

Ont. — Scott  V.  Jerntan,  8  OntWR 
813;IIlIler  v.  Globe  Printing  Co^  6 
OntWR  268:  Knapp  v.  Carley,  8  Ont 
WR  940;  Marshall  v.  Jamleson,  42 
U.  C.  Q.  B.  115.  Bee  Seymour  v. 
lomch,  14  Ont.  A.  738  (construction 
of  mining  lease).  ^ 

See  Greene  v.  Ruggles,  81  N.  B. 
679  (preamble  of  contract  con- 
sidered ) . 

[a]  XllwrtXBtloaa. — (1)  Where  a 
building  contract  provided  that  if 
there  should  arise  any  dispute  be- 
tween the  parties  the  architect 
should  decide  it,  and  that  his  de- 
cision should  be  final  and  conclu- 
sive, the  court  held  that,  while  the 
literal  meaning  of  the  words  was 
that  the  decision  of  the  architect 
was  to  be  flnal  and  conclusive,  ev^en 
If  It  was  a  willful  and  fraudulent 
decision,  yet  the  intention  of  the 
parties  being  clearly  to  provide  for 
a  fair  and  definite  decision  of  mat- 
ters arising  in  dispute  between  them, 
that  Intention  would  prevail  over  the 
words  used  by  them.  Chlsm  v. 
Sehlpper,  61  N.  J.  L.  1,  16,  16  A  316, 
14  AmSR  668,  2  LRA  644  (where  the 
court  also  said:  "Another  illustra- 
tion of  the  principle  that  a  literal 
interpretation  is  out  bf  place  when 
its  adoption  will  mn  counter  to  the 
expressed  general  object  of  the  con- 
tract, reference  may  be  made  to  the 
familiar  case  of  clauses  so  frequent 
In  leases,  that  if  the  rent  is  In 
arrear  for  a  certain  time  the  instru- 
ment shall  become  void.  In  all  these 
instances  the  courts  have  declared, 
notwithstanding  the  literal  meaning 
of  the  terms,  that  the  lease,  on  the 
happening  of  the  event,  is  not  ab- 
solutely vacated,  but  only  becomes 
voldaUe  at  the  option  of  the 
lessor").  (2)  Where  a  person  by 
writing  said  that  he  would  "give*' 
another  a  certain  sum  of  money  if 
be  would  do  a  certain  thing,  it  was 
held  that  the  word  "give"  should  be 
construed  as  importing  a  contract 
and  not  a  gift.  Hamer  v.  Sidway, 
124  N.  T.  628,  27  NE  256,  21  AmSR 
698,  IS  LRA  463;  Wilkinson  v.  Oli- 
veira,  1  Blng.  N.  Cas.  490,  27  BCL 
733.  181  Reprint  1206.  (8)  Where  a 
person  agreed  to  "devote  his  whole 
time  and  attention  to  the  manage- 
ment" and  cultivation  of  an  orchard 
it  was  held  no  breach  of  contract  for 
him  occasionally  to  absent  himself 
from  the  premises  at  times  when  his 
presence  was  not  necessary.  Shoe- 
maker V.  Acker,  116  Cal.  289,  48  P 
12.  See  Ehrlich  v.  JEtnBi  L.  Ins.  Co., 
38  Mo.  249  (to  same  effect,  the  con- 
tract involved  being  that  of  an  in- 
surance agent).  (4)  Where  a  policy 
of  insurance  on  a  stock  of  goods  in 
a  store  provided  that  it  should  be 
null  and  void  "if  the  said  property 
shall  be  sold  and  conveyed,  it  was 
held  that,  although  the  words  were 
broad  enough  to  cover  any  kind  of  a 
■ale,  the  intention  of  the  parties  was 
clearly  not  that  they  should  have  so 
wide  a  meaning,  for  such  a  construc- 


tion "would  bring  the  first  mercan- 
tile sale  St  the  counter  within  the 
terms  of  the  condition";  but  the  kind 
of  sale  the  parties  intended  was  a 
sale  of  the  property  Interest  in  the 
stock.  HotCman  v.  %tna  F.  Ins.  (^o., 
82  N.  T.  405,  410.  88  AmD  337. 

[b]  AppUeatloa,  of  mls,^— Where 
an  alleged  agreement  rests  in  parol 
and  its  construction  arises  on  the 
complaint,  the  Intention  of  the  part- 
'ies  at  the  time  they  entered  into  the 
contract  must  be  determined  from  a 
consideration  of  all  the  averments 
which  set  It  forth.  Welty  v.  Taylor, 
(Ind.  A.)   116  NE  867. 

48.  if.  8.— Uinta  Tunnel  Min.,  etc, 
Co.  V.  AJax  Gold  MIn.  Co.,  141  Fed. 
663,  73  CCA  35:  Pressed  Steel  Car 
Co.  V.  .,£astern  R.  <3o.,  121  Fed.  609, 
67  CCAe36. 

Ala. — Ashley  v.  Cathcart,  169  Ala. 
474,   49  S   75 

Arls. — Tevis  v.  Ryan,  18  Arts.  120, 
108  P  461. 

Ark. — Doniphan,  etc,  R.  Co.  v.  Mis- 
souri, etc.,  R.  Co.,  104  Ark.  476,  149 
SW  60;  Read's  Drug  Store  v.  Hesslg- 
Ellis  Drug  Cte.,  93  Ark.  497,  126  SW 
434. 

Cal. — ^Pringle  v.  Wilson.  166  C!al. 
313,  104  P  316,  84  LRANS  1090. 

Colo. — Sterling  v.  Hurd,  44  Colo. 
436,    98    P  174. 

Gta.— Tillman  v.  Webb,  17  Oa.  A 
620    87  SB  904. 

Kan. — Ehrsam,  etc,  Mfg.  Co.  v. 
Jackman,  78  Kan.  486,  8S  P  569,  91 
P  486. 

La. — Loses  v.  Segura  Sugar  Co.,  62 
La.  Ann.   1844.  28  S  249. 

Md. — McGaw  v..  Han  way,  120  Md: 
197,  87  A  666,  AnnC:a8l915A  601. 

Mich. — Norris  v.  Showerman,  Walk. 
206. 

Miss. — ^Humphreys  v:  McFarland, 
48  S  1017;  Spengler  v.  Stlles-Tull 
Lumber  Co.,  94  Miss.  780,  48  S  966, 
19  AnnCas   426. 

Mo. — Otto  V.  Young,  227  Mo.  193, 
127  SW  9:  Buxton  v.  Dunn,  219  Mo. 
278,  117  SW  1163;  Buxton  v.  Lau- 
man.  219  Mo.  276.  117  SW  1162;  Bux- 
ton V.  Kroeger,  219  Mo.  224,  117  SW 
1147. 

Nebr. — Teske  v.  Dittbemer,  88 
Nebr.    701,    120   NW   198. 

N.  T.— Gallup  v.  Sterling,  22  Mlsc 
678.  49  NTS  942. 

Porto  Rico. — Pagan  v.  MayagQes 
Dock,  etc.,  Co.,  18  Porto  Rico  887; 
Flnlay  v.  Pinlay  Bros.,  etc.  Trading 
Co.,  8  Porto  Rico  871. 

S.  C. — Stewart  v.  Morris.  84  a.  C. 
148,   66  SB  1044. 

W.  Va. — Heatherly  v.  Farmers' 
Bank.  81  W.  Va.  70,  6  SE  754. 

44b  Ca.1. — Dollar  v.  International 
Banking  Corp.,  10  Cai.  83,  101  P  84. 

Colo. — Feamley  v.  Fearnley,  44 
Colo.  417.  98  P  819. 

Ind. — ^National  Fireprooflng  Co.  v. 
Imperishable  Silo  Co.,  112  Nfi  403. 

Mass. — New  Xingland  Cotton  Tarn 
Co,  v.  Laurel  Lake  Mills,  190  Mass. 
48,   76  NE   231. 

Mo. — Jackson  County  Light,  etc., 
Co.  v.  Indei>endence,  188  Mo.  A.  157. 
175  SW  86'. 

N.  T. — Hooley  v.  Talcott,  128  App. 
Dlv.  233.  113  rnrs  820. 
•  Pa. — Trexler   v.    Reynolds,    48    Pa. 
Super.  168  raff  282  Pa.  173,  81  A  1941. 

4B.  U.  S.— Merrill-Ruckgaber  Co. 
V.  U.  S.,  241  U.  S.  287,  36  SCt  662, 
60  L.  ed.  1068. 

Iowa. — Jochlmsen  v.  Johnson,  178 
Iowa  653.  156  NW  21. 

Mo. — Miles  V.  Macon  County  Bank, 
187  Mo.  A.  230,  173  SW  713. 

N.  T.— Litchfield  First  Nat.  Bank 
V.  Jones,  219  N.  T.  312,  114  NE  349; 
Hill  V.  Phllo,   166  NTS  922. 

Tex. — Rankin  v.  Rhea,  (Civ.  A.) 
164   SW  1096. 

46.  TT.  S. — Rushing  v.  Manhattan 
L.  Ins.  Co.,  224  Fed.  74,  139  CCA 
520;  Canadian  Northern  R.  Co.  v- 
Northern  Mississippi  R.  Co.,  209  Fed. 
758,  126  CQ\.  482;  Turner  v.  Fremont, 
169    Fed.    221    Caff    170    Fed.    259,    95 


CCA  4651;  Cleveland-Cliffs  Iron  Co. 
V.  Eiast  Itasca  Min.  Co.,  146  Fed.  232, 
76  CCA  598  [certiorari  den  206  U.  S. 
645,  27  SCt  '792,  61  L.  ed.  928]:  U.  8. 
V.  Perkins,  143  Fed.  688;  HolUngs- 
worth  V.  Pry,  12  F.  Cas.  No.  6,619,  4 
Dall.  845. 

Ala. — Mobile  County  ▼.  LInch,  78 
S  428;  Manchester  Mwmllls  Co.  v. 
A.  L.  Arundel  Co..  78  8  24;  Nortben 
V.  Tatnm,  164  Ala.  368,  61  S  17; 
Klmbell  v.  State,  166  Ala.  118,  61  S 
16;  Ashley  v.  Cathcart,   169  Ala.  474. 

49  S  75;  Hunter  v.  McCraw,  32  Ala. 
618. 

Ark. — ^Tellow  Jacket  Min.  •  Co.  v. 
Tegarden  Bros^.  104  Ark.  673,  149 
SW  618:  Phcenlx  Cement  Sidewalk 
Co.  V.  Russellvllle  Water,  etc.,  Co.. 
101  Ark.  22,  140  SW  996:  National 
Stirety  Co.  v.  Long,  86  Ark.  168,  107 
SW  384. 

Ctel. — Savage  v.  Smith,  170  CI. 
472,  150  P  368;  Scudder  v.  Pearce, 
169  Cal.  429,  114  P  671;  Mlckle  v. 
Sanchei,  1  C^I.  200;  McCJampbeli  v. 
Obear,  27  Cal.  A.  97,  148  P  942; 
Oriflln  V.  Long,  81  C!kl.  A  808,  181 
P  760;  Nelles  v.  MacFarland,  9  C^l. 
A.  634,  94  P  980. 

Colo.— Grimes  v.  Bamdollar,  68 
Colo.  421,  148  P  266;  New  Brantner 
Extension  Ditch  Co.  v.  Kramer,  67 
Colo.  218,  141  P  498,  AnnCa8ll»16B 
1226;  Jewel  Tea  Co.  v.  Watkins,  26 
Colo.  A.   494,  146  P  719. 

Conn. — Eastern  Bridge,  etc.,  Co.  v. 
Curtis  Bldg.  Co.,  89  Conn.  671,  94  A 
981. 

Fla. — Ross  ▼.  Savage,  66  Fla.  106, 
63  8  148;  Hull  v.  Burr,   68   Fla.   438, 

50  S  764. 

Ga. — Interstate  Lumber  Co.  v. 
Whitfield-Baker  Co.,  16  (Hu  A.  667, 
86  SB  976. 

III. — R.  F.  Conway  Co.  v.  (Thlcago, 
274  111.  869,  118  NE  708;  McLean 
County  Coal  Co.  v.  Bloomlngton,  284 
111.  90.  84  NE  624  [rev  137  111,  A. 
682];  Alton  v.  Illinois  Transp.  Co.,  18 
111.  88,  68  AmD  479;  Haberer  ▼. 
Kunstman,  194  111.  A.  806:  Strauss  v. 
Cohen  Bros.  Co.,  169  ill.  A.  887; 
Orubba  v.  Kelly,  149  111.  A.  550;  Rich- 
mond V.  Brandt,  118  111.  A.  684^; 
Brooks  V.  Halane,  116  111.  A.  383; 
Reeves  v.  Chandler,  118  111.  A.  167; 
Chicago  Sanitary  Dist.  v.  McMahon. 
etc.,  Co.,  110  nf.  A.  610;  Walter  A. 
Wood  Mowing,  etc.,  Mach.  C^.  V. 
Trexler,  97  111.  A.  170;  Mueller  v. 
Northwestern  Univ.,  96  111.  A.  858  [aS 
195  111.  236,  63  NE  110,  88  AmSR 
194];  Millikln  v.  Starr,  79  111.  A.  448 
Faff  180  111.  468,  54  NE  328];  Hill  v. 
Lowden,  33  111.  A.  196. 

Ind. — Louisville  Underwriters  '  V. 
Durland,  123  Ind.  644,  24  NE  221,  7 
LRA  399;  Kann  v.  Brooks,  54  Ind.  A. 
626,  101  NE  513:  Straus  v.  Teager. 
48  Ind.  A.  448,  93  NE  877:  Morey  v. 
Terre  Haute  Tract.,  etc.,  Co.,  47  Ind. 
A.  16,  93  NE  710;  Indiana  Natural 
Gas,  etc  Co.  v.  Granger,  83  Ind.  A. 
589,  70  NE  396. 

Iowa. — Comptograph  Co.  v.  Bur- 
roughs Adding  Mach.  Co.,  159  NW 
465;  Sinclair  v.  National  Surety  (3o., 
132  Iowa  549,  107  NW  184;  Winne- 
bago County  State  Bank  v.  Hustel, 
119  Iowa  116,  93  NW  70;  Emerlck  v. 
Clemens,   26   Iowa  332. 

Ky. — Chicago  Veneer  Co.  v.  Ander- 
son, 106  SW  108,  109,  32  KyL  7  [cJt 
C^yc]. 

La. — Ross  V.  Garllck,  10  Rob.  366; 
Swift  Refrigerator  Transp.  C!o.  v. 
International  Molasses  Co.,  10  La.  A. 
(Orleans)  117;  Millard's  Succ,  6  La. 
A.    (Orleans)   13. 

Me. — Metcalf  v.  Taylor.  36  Me.  28; 
Moore  v.  Grlffln,  22  Me.  360. 

Mich. — Cutler  v.  Spens.  191  Mich. 
603,  158  NW  224;  Caledonia  (Joal  Co. 
V.  Consolidated  Coal  Co.,  181  Mich. 
431,  148  NW  187;  Hapke  v.  David- 
son, 180  Mich.  138,  146  NW  624; 
Smith  V.  Durkee,  166  Mich.  484.  131 
NW  1116:  Piano  Mfg.  Co.  v.  Ellis. 
68  Mich.  101,  36  NW  841;  Swltier  v. 
Plnconnlng   Mfg.    Co.,    59    Mich.    488, 
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CONTRACTS 


[§§  486-487 


Wliere  a  contract  is  partly  writtan  and  partly  oral, 

the  written  and  oral  parts  must  be  constmed  to- 
gether,*' but  the  terms  of  distinct  written  and  oral 
contracts  should  not  be  intermingled.** 

An  interlineation  will  be  construed  as  a  part  of 
the  contract  when  not  challenged  as  fraudulent  or 


26  NW  782;  Vary  v.  Shea.  36  Mich. 
188 

Minn. — Bean  v.  Winnipeg  Base- 
ball Club,  96  Minn.  345,  104  NW  947: 
LdLwton  V.  Joeatlng,  96  Minn.  163,  104 
NW   880. 

Mlsa. — Home  Mut  F.  Ins.  Co.  ▼. 
Pittman,  111  Miss.  420.  71  8  739; 
Harris  v.  Townsend,  101  Mita.  690, 
68  S  629. 

Mo.-.-Howard  v.  Browp,  197  Mo.  62, 
96  SW  196;  Calloway  v.  Henderson, 
130  Mo.  77,  32  SW  34;  Watklns  v. 
Donnell,  192  Mo.  A.  640,  179  SW  980: 
Schmohl  V.  Travelers'  Ins.  Co.,  (A.) 
177  SW  1108;  Webb  v.  Missouri  State 
L.  Ins.  Co.,  134  Mo.  A.  676,  116  SW 
481;  Bent  v.  Alexander,  16  Mo.  A. 
181;  Haarstick  v.  Shields,  11  Mo.  A. 
602. 

Nebr. — State  v.  Mortensen,  69 
Nebr.  376,  96  NW  831,  6  AnnCas  291: 
McGavock  v.  Omaha  Nat.  Bank,  64 
Nebr.  440.  90  NW  230;  Lawton  v. 
Fonner,  69  Nebr.  214,  80  NW  808; 
McCormick  HarveBtlngr  Mach.  Co.  v. 
Brown,  6  Nebr.  (Unoff.)  366,.  98  NW 
•97. 

N.  H. — Richardson  v.  Palmer,  38 
N    H    212 

N.  "y. — Poel  ^.  Brunswlck-Balke- 
CoUender  Co.,  216  N.  Y.  310,  110  NE 
619;  Foley  v.  New  York  Mut.  Benev. 
Soc,  141  App.  Div.  180,  126  NY3  12 
[all  208  N.  Y.  638  mem,  101  NE  1102 
mem];  Codman  v.  Adamson,  130  App. 
Div.  317,  114  NYS  408;  Williams  v. 
Oridley,  110  App.  Div.  625,  96  NYS 
478  [aff  187  N.  Y.  528  mem,  79  NE 
1119  mem,  80  NE  1122  mem];  Cohen 
V.  Walworth,  85  Misc.  479,  158  NYS 
1081;  Imperial  Curtain  Co.  v.  Strauss, 
76   Misc.   633,   135  NYS  677. 

N.  C— Makeun  v.  Elder,  170  N.  C. 
610,  87  SE  334;  I^fler  v.  Lane,  167 
N.  C.  267,  83  SB  463;  Wiley  v.  Broad- 
dua,  etc..  Lumber  Co^  166  N.  C.  210, 
72  SE  306;  Geo.  D.  Witt  Shoe  Co.  v. 
Peacock,  160  N.  C.  646,  64  SE  437; 
Norfolk  Lumber  Co.  v.  Smith,  150  N. 
C.  253,  83  SB  964,  146  N.  C.  168.  69 
SE  543;  Howell  v.  Howell,  29  N.  C. 
491,   47  AmD  386. 

N.  D.— Harvey  v,  Wlrts,  30  N.  D. 
292,  162  NW  803. 

Oh. — Farmers'    Nat.   Bank  v.    Dela- 

Jrare  Ins.  Co.,  83  Oh.  St.  309,  94  NE 
34.   ■ 

dkl. — •trasX.  Co.  v.  Asphalt  Co.,  166 
P  903;  Brown  v.  Coppadge,  1S3  P 
817;  Tecumseh  v.  Burns,  30  Okl.  503, 
120  P  270;  Tecumseh  Farmers'  Nat. 
Bank  v.  McCall,  26  Okl.  600,  106  P 
866,   26   LRANS   217. 

Or. — Neilson  v.  Masters,  72  Or.  463, 
143  P  1132;  Gaines  v.  Vandecar,  69 
Or.  187,  115  P  721,  1122;  Chapman 
V.  Wilbur,  3  Or.  326. 

Pa. — Vulcanite  Pav.  Co.  v,  Phila- 
delphia, 239  Pa.  524,  86  A  1086; 
Knickerbocker  Trust  Co.  v.  Ryan,  227 
Pa.  246,  75  A  1073;  McMillin  v.  Titus, 
222  Pa.  500,  72  A  240. 

Philippine. — Roa  v.  Veloso,  1 
Philippine  644. 

R.  f— Perkins  v,  Kirby,  36  R.  I. 
84,  86  A  648,  661  [cit  Cycf. 

a.  C. — Friedheim  v.  Walter  H. 
Hildlc  Co.,  104  S.  C.  378,  89  SB  368: 
Smith  V.  Clinkscales,  102  S.  C.  227, 
86  SB  1064. 

Tex. — Nicholson  v.  Lieber,  (Civ. 
A.)  163  SW  641;  BI  Paso,  etc.,  R  Co. 
V.  Elchel,  (Civ.  A.)  130  SW  922; 
Wisdom  V.  Wilson,  69  Tex.  Glv.  A. 
693,   127  SW  1128. 

Utah. — Burt  v.  Strlngfellow,  46 
Utah  207,  143  P  234;  Ryan  v.  Curlew 
Irr.,  etc.,  Co.,  36  Utah  382,  104  P 
218:  Sterling  v.  Head  Camp,  Pac. 
Jurisdiction.  28  Utah  526,  538,  80  P 
1110  [clt  Cycl;  McKay  v.  Barnett,  21 
Utnh  239.  60  P  1100.  50  LRA  371. 

Vt. — McLean-  v.  Windham,  Light, 
etc.,  Co.,  85  Vt.  167,  81  A  613. 


Va. — Smith  v.  Ramsey,  116  Va. 
5^0,  82  SE  189;  Bailey  v.  Hill,  77  Va. 
492:   Tate  v.   "Tate,   76  Va,  622. 

Wash. — Dew   v.   Pearson,   73   Wash. 

602.  132  P  412;  Toellner  v.  McOinnls, 
65  Wash.  430,  104  P  641,  24  LRANS 
1082;  Green  v.  Ballard.  51  Wash.  149; 
98   P  96 

W.  Va.— Hall  Uin.  Co.  v.  William- 
son Fuel  Co^  69  W.  Va.  47,  70  SB 
867;  Oliver  'Typewflter  Co.  v.  Huff- 
man, 65  W.  Va.  51,  63  SB  1086. 

Wis. — Polebltzke  v.  John  Week 
Lumber  Co.,  163  Wis.  322,  168  NW 
62;  Dor»-  V.  Glenn  Rock  Mineral 
Spring  Co.,  147  Wis.  158,  182  NW 
906;  Meinecke  v.  Smith.  136  Wis.  220, 
226,   115    NW  818    [clt  CycT. 

Ont. — Miller  v.  Globe  Printing  Co.. 
8  OntWR  268. 

47.  American  Mercantile  Bxch.  v. 
Blunt,  102  Me.  128,  66  A  212,  120 
AmSR  463,  10  LRANS  414,  10  Ann 
Cas  1022;  Banewur  v.  tievenson,  171 
Mass.    1,    50   NE   10. 

Parol  •nOmo*  of  pdor  and  coa- 
t«mpozaa*oiis  ooIlaMral  agrssmaiits 
see  Evidence  (17  Cyc  713]. 

48.  Barnes  v.  Hill  City  Lumber 
Co.,  44    S.    D.   168.   147  NW   776. 

48.  Brown  v.  Bhllnger,  90  Wash. 
586.   166  P  644. 

affect  of  altaratton  gunrnTiHij  see 
Alteration  of  Instruments  ii   2-89. 

Sa  U.  S. — ^Pittsburg,  etc.,  R.  Co. 
V.  Keokuk^  etc..  Bridge  Co.,  166  U.  S. 
166.  16  set  42,  39  L.  ed.  106;  Bailey 
V.  Hannibal,  etc.,  R.  Co.,  17  Wall.  96, 
21  L.  ed.  611;  Roller  v.  Leonard.  £29 
Fed.  607,  143  CCA  629;  Caldwell  ▼. 
Twin  Falls  Salmon  River  Land,  etc., 
Co.,  226  Fed.  684;  Kennedy  v.  Bro- 
derlck,  216  Fed.  137,  132  CCA  381, 
LRA1916B  472;  Continental,  etc.. 
Trust,  etc..  Bank  v.  Corey  Bros. 
Conatr.  Co.,  208  Fed.  976,  126  CCA 
64;  South  Carolina  Medical  Soc.  v. 
Gilbreth,  208  Fed.  899;  Metropolitan 
Securities  Co.  v.  Ladd,  173  Fed.  269, 
97  CCA  435  [certiorari  den  215  U.  S. 

603,  30  set  405,  64  L.  ed.  345];  Phila- 
delphia Conatr.  Co.  v.  Cramp,  138 
Fed.  999,  71  CCA  258;  Llllard  v. 
Kentucky  Distilleries,  etc.,  Co.,  134 
Fed.  168,  67  CCA  74:  Stadler  v.  Mis- 
souri River  Power  Co.,  133  Fed.  314 
[rev  on  other  grounds  139  Fed.  806, 
71  CCA  436  (certiorari  den  200  U.  S. 
621,  26  set  758,  50  L.  ed.  624)1;  Telf- 
ner  v.  Russ,  60  Fed.  224,  8  (J<!!A  685; 
Thompson  v.  Beal.  48  Fed.  614; 
Woodward  v.  Jewell,  25  Fed.  689 
(mod  on  other  grounds  140  U.  S.  247, 
11  set  784,  35  L.  ed.  478J;  Lamb  v. 
Davenport,  14  F.  Cas.  No.  8,016,  1 
Sawy.  609  [aff  18  Wall.  307.  21  L.  ed. 
769];  Wlldman  v.  Taylor,  89  F.  C!aa. 
No.   17,664,   4  Ben.   42. 

Ala. — Mobile  County  v.  Llnch,  73 
S  423;  Pierce  v.  Tidwell,  81  Ala.  299, 
2  S  15;  Prater  v.  Darby,  24  Ala.  496: 
Holman  v.  Oane,  16  Ala.  570;  Sewall 
v.  Henry,  9  Ala.  24;  Whitetaurst  v. 
Boyd,  8  Ala.  376;  Louiaville.  etc^  R. 
Co.  v.  Williama,  6  Ala.  A.  615,  66  S 
866,  59  S  673.  679  fcit  Cyc]. 

Ark. — Beldlng  v.  Vaughan,  108  Alik. 
69,  167  SW  400;  Mann  v.  Urquhart, 
89  Ark.  239,  116  SW  219;  St  Loula, 
etc..  R.  Co.  V.  Beidler,  46  Ark.  17; 
Pillow  V.  Brown,   26   Ark.   240. 

Colo. — Gibbs  V.  Wallace.  58  Colo. 
364.  147  P  686;  Butler  v.  Home  Co- 
operative Co..  46  Colo.  71,  99  P  54; 
O'Reilly  V.  Burns,  14  Colo.  7.  22  P 
1090. 

Conn. — W.  S.  Qulnby  Co.  v.  Shef- 
field, 84  Conn.  177.  79  A  179:  R.  A. 
Sherman's  Sons  Co.  v.  Industrial, 
etc,   Co.,    82   Conn.    479.    74  A   773. 

D.  C. — Fisk  Rubber  Co.  v.  Muller, 
42  App.  49;  Brown  v.  Hlght,  33  App. 
260;  Nash  v.  Milford.  33  App.  142; 
Gibbons   v.   Dudley,    18   D.  C.    320.  » 

Fla. — Escambia  Land,   etc.,   Co.   v. 


as  inserted  without  wanaat." 

[f  487]  6.  S^arate  Wiitincs— «.  In  GeneraL 
Where  several  instruments  are  made  as  part  of  one 
transaction,  they  will  be  read  together,  and  each  will 
be  construed  with  reference  to  the  other.""  This  is 
true,  although  the  instruments  do  not  in  terms  refer 

Ferry  Pass  Inspectors',  etc..  Absoc, 
56  Fla.  239,  62  S  716,  138  AmSR  121; 
Howard  v.  Fensacola,  etc.,  R.  (To..  24 
Fla.  560,  6  S  366;  Pensacola  Gap  Co. 
v.  Lotze,  23  Fla.  368,  2  S  609. 

Oa.— Read  v.  Gould,  139  Ga.  499. 
77  SE  642.  606  (clt  CjcV,  Interstate 
Lumber  Co.  v.  whltOeld-Baker  Co.. 
16  Oa.  A.  S67,  86  SB  976;  HcArthor 
V.  McGilvray.  1  Ga.  A.  643,  67  SB 
1068. 

Ida. — ^Hunt  v.  Capital  State  Bank. 
12  Ida.  688,  87  P  1129. 

HI. — Illinois  Match  Co.  v.  Chicaso. 
etc.,  R.  Co.,  260  III.  396.  96  NE  492 
[rev  153  111.  A.  5681;  Grindle  v. 
Grlndle,  240  111.  143,  160.  88  NE  47} 
[clt  (>c]-  Keith  v.  Miller,  174  111.  64, 
6l  NE  161;  Freer  v.  Lake.  116  IlL 
662,  4  NB  612;  Gardt  v.  Brown.  113 
III.  475.  66  AmR  484:  Greenbaum  v. 
Gage.  61  III.  46;  Bradley  v.  Marshall. 
64  lU.  173;  Alton  v.  Illinois  Transp. 
Co.,  12  111.  38,  «2  AmD  479;  Duncan 
v.  Charles.  6  111.  561;  Bailey  v.  Crom- 
well, 4  111.  71;  Commercial  Register 
Co.  V.  Drew,  168  111.  A.  847:  Toledo 
C!omputlng  Scale  Co.  v.  Tyden.  141 
111.  A.  21:  McCoy  v.  Griswold,  114  IlL 
A.  666;  Rider  v.  Rider.  114  111.  A. 
202;  Mathews  t.  Mathews,  86  III.  A. 
664:  Clarke  v.  Hunter,  83  111.  A.  100 
[aff  184  III.  168.  66  NB  297,  76  AmSR 
1601;  NeiU  v.  C%essen,  16  111.  A.  266; 
Hill  V.  Parker,  10  111.  A.  328;  Derby 
V.  Graff,  10  IlL  A.  196. 

Ind. — Knepper  v.  Eggiaiaii.  177 
Ind.  66,  97  NB  161;  Ditcher  v.  Lee. 
167  Ind.  267,  78  NE  972;  Warner  v. 
M^arshalL  166  Ind.  88,  75  NE  682; 
Martin  v.  Murphy,  129  Ind.  4C4,  28 
NB  1118;  Schmueckle  v.  Waters.  125 
Ind.  265,  26  NB  281;  Wood  v.  Ridge- 
vllle  College,  114  Ind.  320.  16  NE 
619;  Carr  v.  Hays,  110  Ind.  408,  11 
NE  2^;  Lucas  v.  Hendrix,  98  Ind.  54; 
Wood  T.  Bibbins,  58  Ind.  392;  Dur- 
land  y.  Pitcairn,  61  Ind.  426;  Judah 
V.  Zimmerman.  22  Ind.  188;  Allen  v. 
Notalnger,  13  Ind.  494;  Leach  v. 
Leach,  4  Ind.  '628,  58  AmD  642;  Fel- 
lows V.  Kress,  6  Blackf.  586:  Cun- 
ningham V.  Gwinn,  4  Blackf.  341; 
£Irvln  V.  Cllne,  69  Ind.  A.  242,  109 
NB  214;  Roberts  v.  Vonnegut.  68  Ind. 
A.  142.  104  NB  321;  Judy  v.  Wame. 
(A.)  lOO  NB  488;  McCauley  v.  Schats- 
ley,  44  Ind.  A.  262,  88  NE  972;  Wil- 
liams v.  Marklaod,  16  Ind.  A.  669, 
44  NB  662;  Guaionty  Sav_  etc 
Assoc  V.  Rutan,  6  Ind.  A.  88.  S3  NB 
210. 

Iowa. — Union  Pub.  House  ▼.  Tum- 
bleson,  134  NW  662;  Crowell  v. 
Northwestern  Nat.  L.  Ins.  Co.,  140 
Iowa  268,  118  NW  412;  Columbus 
City  Deposit  Bank  Co.  v.  Green,  103 
NW  96-  Burlington,  etc.,  R.  Co.  v. 
Ross,  48  Iowa  706. 

Kan. — ^Farmers'  Alliance  Ina.  Co.  v. 
Hanks,  83  Kan.  96,  110  P  99;  Kurt  v. 
Lanyon,  72  Kan.  60,  82  P  459. 

Ky. — Sackett  v.  Maggard,  142  Ky. 
600,  134  SW  888;  Shuttleworth  v. 
Kentucky  Coal,  etc..  Co.,  60  SW  634. 
22  KyL  1341;  Parks  v.  Cooke.  3 
Bush  168;  Knott  v.  Hogan,  4  Mete 
99;  Hughes  v.  Saunder,  3  Bibb  360; 
Shanks  v.  Stephens,  6  KyL  616,  13 
Ky.  Op.  179;  Shanks  v.  Stephens,  4 
KyL   838. 

Me. — ^Alden  ▼.  CTamden  Anchor- 
Rockland  Mach.  Cto.,  107  Me.  S08.  78 
A  977. 

Md. — ^Ahem  v.  White.  89  Md.  409; 
Owings  v.  Emery,   7  QUI   40S. 

Masa. — ^Hunt  v.  Froat,  4  cruah.  64: 
Makepeace  v.  Harvard  College,  10 
Pick.  298;  Sibley  v.  Holden^  10 
Pick.  249.  20  AmD  621:  Hunt  v.  Llv- 
ermore,  6  Pick.  395;  King  v.  King. 
7  Mass.  496;  Holbrook  v.  Finney.  4 
Mass.  566,  8  AmD  243;  Clap  v.  Dra- 
per,   4   Maas.    266,   3   AmD  215;    New- 


For  later  oaaaa,  derelopmeats  and  ehaaf  ee  in  the  law  see  cumulative  Annotatlona,  same  title,  page  and  note  number. 
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to  each  other/^  So  if  two  or  more  ag^reements  are 
pxeeated  at  different  times  as  parts  of  the  same 
transaction  they  will  be  taken  and  construed  to- 
gether.**   Where  oontraets  or  writings  are  in  fact 


independent,  however,  they  should  not  be  considered 
tsogether,  although  the  parties  may  be  the  same,  or 
the  same  subject  matter  may  be  coacemed,"'  and 
where  there  are  several  contracts  in  the  same  matter 


all  T.  Wrlstit.   3   Mass.   118.   S  AmD 
»8. 

Mich. — Cutler  v.  Spens,  1»1  Mich. 
<0a.  158  NW  224;  Rebar  v.  Pearson, 
155  Mich.  693,  597,  119  NW  897  [cit 
Cyc];  KesKle  v.  Pessell.  91  Mich. 
C18.  S2  NW  58;  McNamara  v.  Gar- 
eett:  68  Mich.  454,  S«  NW  218,  13 
AmSR  S5B;  Sutton  v.  Beckwlth,  68 
Mich.  SO*.  36  NW  79;  13  AmSR  844; 
Singer  Mfg.  Co.  v.  Hainea,  36  Mich. 
385;  DvdKeon  v.  Hagrgart,  17  Mich. 
27S:  Broq^n  v.  Oreen,  Walk.  66; 
Disbrow  V.   Jones,   Harr.   48. 

Minn.— White  v.  Hewitt,  11»  Minn. 
840.  138  NW  421;  Myrlck  v.  Purcell, 
»6  Minn.  131.  101  irw  902,  5  AnnCaa 
148:  Lindley  v.  QeoS,  17  Minn.  318, 
84  irw  16:  Brackett  v.  Bdgerton,  14 
Minn.   174.    100  AmD   211. 

Miss. — Floyd  v.  Arky,  89  Miss.  162, 
4S  B  569. 

Mo. — National  Bank  of  Commerce 
T.  Flanagan  Mills,  etc.,  Co.,  268  Mo. 
S4T.  188  SW  117;  Waples  v.  Jones, 
62   Mo.   440. 

Mont. — ^Aveiill  Mach.  Co.  v.  Bain. 
50  Mont.  512.  148  P  334;  Huntoon 
T.    Lloyd,    8   liont.   283.    20   P    698. 

Nebr. — Wilcox  v.  Badger  Motor 
Car  Co.,  99  Nebr.  189,  156  NW  891; 
Tate  V.  Kloke.  91  Nebr.  382,  140  NW 
278;  Nebraska  Hardware  Co.  v. 
Humphrey  Hardware  Co.,  81  Nebr. 
693,  116  NW  669:  McDonald  v.  Auf- 
dengarten.   41   Nebr.    40,    59    NW   762. 

N.  H.— Hill  V.  HunUess,  43  N.  H. 
480. 

N.  J. — Canadian  Impr.  Co.  v.  Lea, 
74  N.  J.  Bq.  234.  69  A  465;  Owens 
V.  Owens,  23  N.  J.  Eq.  60. 

N.  T. — Poel  V.  Brunswlck-Balke- 
Coilender-Co.,  216  N.  Y.  310,  110  NB 
619;  Knowlea  v.  Toon&  96  N.  Y.  534; 
Moras  v.  Salisbury,  48  N.  Y.  636: 
Merlden  Britannia  Co.  t.  Zlngrsen,  48 
N.  Y.  247.  8  AmR  649;  Rogers  v. 
Smith,  47  N.  Y.  124;  Mallory  v.  Tioga 
R.  Co.,  42  N.  Y.  154:  Hunt  v.  Utlca, 
23  Barb.  190  [alt  18  N.  Y.  4421;  Pep- 
per V.  Halght,  20  Barb.  429;  Mann  v. 
Witbeck,  17  Barb.  388;  Hanford  v. 
Rogers,  11  Barb.  18;  Thomas  v.  Aus- 
tin, 4  Barb.  266;  Ludington  v.  Low, 
53  N.  T.  Super.  374:  Buchanan  v. 
Cbesebrongh,  12  N.  Y.  Super.  237; 
Brandretb  v.  Sandford,  8  N.  Y.  Super. 
190;  Beman  v.  Green.  1  N.  Y.  Super. 
382;  Balrd  v.  Brie  R.  Co.,  72  Misc. 
162.  129  NYS  129  [aft  148  App.  Div: 
452,  132  NYS  971  (aff  210  N.  Y.  226, 
106  NB  1080)];  Kumberger  v.  Hart- 
ford, 114  NYS  808;  Rubber  Tip  Pen- 
cil Co.  V.  Hovey,  9  AbbPrNS  74; 
Cornell  v.  Todd,  2  Den.  130;  Jackson 
V.  McKenny,  3  Wend.  233,  20  AmD 
690;  Bailey  v.  Freeman,  11  Johns. 
221,  6  AmD  371;  Jackson  v.  Duns- 
baugh.  1  Johns.  Cas.  91;  HlUs  v. 
Miller,  .3  Paige  264,  24  AmO  218; 
Van  Home  v.  Crain,  1  Paige  455; 
Shaw  V.  Leavitt,  1  Sandf.  Ch.  161. 

N.  C— Kltchln  V.  Grandy,  101  N. 
C.  86,  7  SB  661:  Bobbitt  ▼.  Liver- 
pool, etc.,  Ins.  Co.,  66  Nt  C.  70,  8 
AmR  494;  Howell  v.  Howell,  29  N.  C. 
491,  47  AmD  315. 

Oh. — Smith  V.  Turpin,  20  Oh.  St. 
478:  White  v.  Brocaw.  14  Oh.  St.  139; 
Trowbridge  v.  Holcomb,  4  Oh.  St.  18; 
Berry  v.  Wisdom,  1  Oh.  St.  241; 
Kundta  v.  Haeger,  24  Oh.  Clr.  Ct.  N. 
S.   139. 

Or. — Lonkfellow  v.  HufTman,  67 
Or.  338,  112-P  8,  »  [clt  Cyl];  Mattett 
v.  Thompson,  32  Or.  546,  62  P  566,  63 
P  854;   Dean  v.   Lawham,   7   Or.   422. 

Pa. — Parker  v.  Oil- Well  Supply  Co., 
186  Pa.  294,  40  A  618;  BUm  v.  To- 
rode,   4  Phila.  118. 

-S.  C. — Stewart  v.  Morris,  84  S.  C. 
148.  65  SB  1044. 

Tex. — ^Atcheson  v.  Hutchison,  61 
Tex.  223;  Wallis  v.  Beauchamp.  IS 
Tex.  303;  Howard  v.  Davis,  6  Tex. 
174;  Ferguson  v.  Dodd,  (Civ.  A.)  183 
SW  391;  Dicken  v.  Cruse.  (Civ.  A.) 
176  SW  656;  Rankin  v.  Rhea,  (Civ. 
AJ  164  SW  1095;  Vinson  v.  Carter. 
(ClT.  A.)  161  8W  49;  Fuller  v.  Pryor, 
[1»  C.  J.— 34] 


67  Tex.  Civ.  A.  426,  122  SW  418; 
North  American  Ace.  Ins.  Co.  v. 
Bowen,  (Civ.  A.)  102  SW  163;  Glass 
V.  Adoue,  39  Tex.  Civ.  A.  21,  86  SW 
798;  Campbell  v.  Nicholson,  (A.)  18 
SW  136;  Shaw  v.  Parvln,  1  Tex.  A. 
piv.  Cas.  J   366. 

Utah.— Burt  v.  Stringfellow,  45 
UUh  207,  143  P  234;  Sterling  v. 
Head  Camp,  Pac.  Jurisdiction,  28 
UUh  605,  526,  80  P  376.  1110;  Lum- 
ber Co.  V.  James,  26  Utah  434,  71  P 
986. 

Vt.— Collin  V.  Lavelle,  44  Vt.  230; 
Reed  v.  Field.  15  Vt.  672;  Strong  v. 
Barnes,  11  Vt.  221,  34  AmD  684: 
Raymond  v.  Roberts,  2  Aik.  204,  16 
AmD    698. 

Va. — Scranton  Dime  Deposit,  etc.. 
Bank  v.  Wescott,  113  Va.  587,  76  SB 
179;  Oliver  Refining  Co.  v.  Ports- 
mouth Cotton  Oil  Refining  Corp., 
109  Va.  613,  64  SB  66,  132  AmSR 
924:   Bvrd  v.  Ludlow,  77  Va.   483. 

Wash. — Barker.  V.  Sartori,  66  Wash. 
260,    119    P   611. 

W.  Va. — Oliver  Typewriter  Co.  v. 
Huffman,  65  W.  Va.  61,  56,  63  SB 
1086   [clt  Cyc]. 

Wis. — ^BoTdenv.  Roberts.  131  Wis. 
669,  111  NW  701;  Security  Trust, 
etc.,  Ins.  Co.  V.  BUsworth,  129  Wis. 
849,  109  NW  126;  Urwan  v.  North- 
western Nat.  L.  Ins.  Co.,  125  Wis. 
349.  103  NW  1102;  Grant  v.  Diebold 
Safe,  etc,  Co.,  77  Wis.  72,  46  NW 
961:  Hagertjr  v.  White,  69  Wis.  817, 
34  NW  82-  Helmhols  v.  E^veringham, 
24  Wis.  266;  Norton  v.  Kearney,  10 
Wis.  443. 

Can. — Andrews  v.  Calori,  88  Can.  S. 
C.  588;  Brlggs  v.  Newswander,  32  Can. 
S.  C.  406;  North-Wast  Transp.  Co.  v. 
McKende,  25  Can.  S.  C.  38;  Hunt  v. 
Taplin,    24   Can.   S.   C   86. 

Man. — Canada  Law  Book  Co.  v. 
Butterworth,  23'  Man.  362;  Brandon 
Gas,  etc.,  Co.  V.  Brandon  Creamerv 
Co.,  22  Man.  656,  8  DomLR  191,  2'2 
WestLR  476;  Molr  V.  Falmatier,  13 
Man.   34. 

N.  B.— F.  E.  Sayre  *  Co.,  Ltd.  V. 
Rhodes,  Curry  ft  Co.,  Ltd.,  39  N.  B. 
160. 

Sask. — ^WlUoughby  v.  Saskatche- 
wan Valley,  etc..  Land  Co.,  18  West 
LR  626.  _ 

NT'W.  Terr. — Woolf  v.  Allen,  4 
Terr.  L.  431,  21  CanLTOccNotes  99. 

[a]  M—nlag  of  the  xvl*. — (1)  The 
rule  that  instruments  are  to  be  con- 
strued together  "simply  means  that, 
if  there  be  any  provisions  in  one 
instrument  limiting,  explaining,  or 
otherwise  affecting  the  provisions  of 
another,  they  will  be  given  effect  as 
between  the  parties  themselves  and 
all  persons  charged  with  notice,  so 
that  the  Intent  of  the  parties  may  be 
carried  out,  and  the  whole  agree- 
ment actually  made  may  be  effectu- 
ated. This  does  not  mean  that  tho 
provisions  of  one  Instrument  are  im- 
ported bodily  into  another,  contrary 
to  the  intent  of  the  parties.  They 
may  be  intended  to  be  separate  In- 
struments, and  to  provide  for  en- 
tirely different  things."  Barker  v. 
Sartori,  66  Wash.  260,  264,  119  P 
611;  Thorpe  v.  Minedman.  123  Wis. 
149,  101  NW  417,  68  LRA  146,  107 
AmSR  1003.  (2)  "This  rule  does  not 
admit  evidence  for  the  purpose  of 
changing,'  modifying  or  abrogating 
the  contract,  but  that  the  whole  con- 
tract, in  all  its  parts,  may  be  pre- 
sented, construed  and  Interpreted 
together,  for  in  construing  a  con- 
tract' the  intention  is  to  be  collected, 
not  from  the  detached  parts  of  the 
Instrument,  but  from  the  whole  of 
it."  Oliver  Typewriter  Co.  v.  Huff- 
man, 66  W.  Va.   61,  66.  68  SB  1086. 

[b]  Statntory  pzovlaioka  substan- 
tially embodying  the  rule  stated  in 
the  text  exist  in  some  Jurisdictions. 
See  statutory  provisions;  and  Gets  v. 
Federal  Salt  Co..  147  Cal.  115,  81  P 
416.  109  AmSR  114;  Morrow  v.  Wells, 
30  Cal.  A.  -806,   16S  P  <8<:  Bragg  v. 


Martenstein,  26  Cial.  A  199,  143  P 
79;  Hartwell  v.  C.  Ganahl  Lumber 
Co.,  8  Cal.  A.  733,  97  P  901;  Lyon  v. 
Dalley  Copper,  etc.,  Co..  46  Mont. 
108,  126  P  931;  Dodd  v.  Vucovlch.  88 
Mont.  188,  191,  99  P  296  [clt  Cycl; 
Bartels  v.  Davis,  34  Mont.  286.  291, 
86  P  1027  [clt  (3yc];  Cornish  v.  Wool- 
verton,  32  Mont.  466,  81  P  4,  108 
AmSR  698. 

[c]  Applloations  of  rulAu— (l)  A 
letter  and  an  agreement  sighed  at 
the  same  time  and  referring  to  ths 
same  subject  matter  must  be  read 
together.  Mlers  v.  Charles  H.  Ful- 
ler Co.,  167  111.  A.  49;  (3ould  v.  Mag- 
nolia Metal  Co.,  108  111.  A.-  208  [aff 
207  111.  172,  69  NB  896];  New  York 
Metal  Ceiling  Co.  v.  New  York, 
183  App.  Div.  110,  117  NYS  682;  Bn- 

flneer  Co.  v.  Herrlng-Hall-Marvln 
afe  Co.,  76  Misc.  369,  184  NYS  810 
[rev  on  other  grounds  164  App.  Div. 
121,  118  NYS  881].  (2)  Where  th« 
duplicate  parts  of  an  agreement 
vary  when  they  were  Intended  to  b« 
similar,  neither  can  be  deemed  the 
agreement  of  the  parties  more  than 
the  other,  but  they  must  be  con- 
strued together  as  best  they  can. 
Munson  v.  Osbom,  10  111.  A,  508; 
Mores  v.  Sallsbunr,  48  N.  Y.   616. 

51.  Western  Adv.  Co.  v.  Star  Pub. 
Co.,  146  Mo.  A.  90,  123  SW  969; 
Houck  V.  Frlsbee,  66  Mo.  A   16. 

WzitlnM  lao<npor»t«d  or  rsfsrzad 
to  see  infra  {488. 

60.  U.  S.— Western  Union  Tel.  Co. 
V.  Louisville,  etc.,  R.  Co.,  238  Fed. 
26,   161   (XIA  102. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Williams,  5  Ala.  A.  616,  66  S  866.  69 
S  673. 

Ark. — Mann  v.  Urquhart,  89'  Ark. 
239,   116   SW   219. 

111. — Kalsey  v.  Clausen,  257  lU. 
402,  100  NB  984;  Baltimore,  etc,  R. 
Co.  v.  Brubaker,  217  111.  462.  76  NB 
523;  Stacey  v.  Randall,  17  111.  467; 
Duncan  v.  Charles,  6  111.  661. 

Ind. — O'Donald  v.  Bvansvllle,  etc.. 
Straight  Line  R.  Co.,  14  Ind.  269: 
John  A.  Tolman  Co.  v.  McClure,  10 
Ind.  A.  28,  37  NB  289. 

Iowa. — Greene  v.  Day,  34  Iowa  328. 

Mass. — Thayer  v.  Burnhard,  99 
Mass.  508;  Makepeace  v.  Harvard 
College,  10  Pick.  298;  Sibley  v.  Hol- 
den,  10  Pick.  260,  20  AmD  621;  Hunt 
V.  Uvermore,   6  Pick.   396. 

Mo. — Johnson  County  v.  Wood,  84 
Mo.  489;  Missouri  Pac.  R.  Co.  v. 
Levy,  17   Mo.  A.  601. 

N.  H. — ^HUl  V.  Huntress,  43  N.  H. 
480. 

N.  M. — Bass  V.  Occidental  L.  Ins. 
Co.,    19   N.   M.   193,   142  P  798. 

N.  Y. — Merlden  Britannia  Co.  v. 
Zlngsen,  27  N.  Y.  Super.  812  [aff  48 
N.  Y.  247];  Brandreth  v.  Sandford, 
8  N.  Y.  Super.  390;  Harper  v.  Ray- 
mond, 7  AbbPr  142;  Stephens  v. 
Balrd,  9  Cow.  274.  See  Matter  of 
Miller,  77  App.  Div.  471.  78  NYS  910 
[rev  37  Mlsc  449,  76  NYS  929]  (hold- 
ing that  Instruments  bearing  differ- 
ent dates  are  presumed  to  be  sep- 
arate and  distinct). 

Oh. — Berry  v.  Wisdom,  3  Oh.  St. 
241. 

Okl.— Brake  v.  Blaln,  16}  P  168. 

Pa. — Thompson  v.  McClenachan,  17 
Serg.  &  R.  110. 

S.  C— Cordray  v.  Mordecat,  81  S. 
C.  L.  618. 

Tex. — ^Wallis  v.  Beauchamp,  IS 
Tex.  303;  Wadsworth  v.  Powell, 
(Civ.  A.)   191   SW  169. 

Vt.— Reed  v.  Field,  16  Vf  672; 
Strong  V.  Barnes,  11  Vt.  221,  34  AmD 
684. 

Wis. — Richardson  v.  Single,  42 
Wis.  40;  Norton  v.  Kearney,  10  Wis. 
443. 

63.  U.  8.— Oayton  v.  Day,  178 
Fed.  249,  101  CCA  609;  LiUard  v. 
Kentucky  Distilleries,  etc.,  Co.,  134 
Fed.    168,    <!7   CCA   74. 

Conn. — Beattie  v.  McMuUen,  80 
<»nn.  160,  «7  A  488. 
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of  different  dates,'^  or  when  one  is  plainly  intended 
to  supersede  the  other,'"  the  later  tvill  control.  So 
if  there  is  a  plain  repugnancy  between  the  provisions 
of  an  original  contract  and  those  of  a  supplemental 
one  between  the  same  parties  and  relating  to  the 
same  subject  matter,  the  earlier  contract  must  yield 
to  the  later  as  far  as  the  repugnancy  extends."^  The 
question  of  whether  or  not  two  instruments  are  parts 
of  one  and  the  same  transaction  must,  of  necessity, 
be  determined  by  the  peculiar  facts  of  each  particu- 
lar case."  Where  two  or  more  written  instruments 
are  executed  on  the  same  day  and  relate  to  the  same 
subject  matter,  and  one  refers  to  the  other,  the  pre- 
sumption is  that  they  evidence  but  a  single  con- 
tract;" but  it  does  not  necessarily  follow  that  this 
is  the  f  act.*^  As  a  rule  several  instruments  executed 
at  the  same  time  and  relating  to  the  same  subject 
matter  cannot  be  construed  together  as  one  contract, 
unless  they  are  between  the  same  parties,""  but  some- 
times this  may  be  done." 


Wliere  »  contract  is  nude  by  comspondsnce,  the 

intent  of  the  parties  is  to  be  gatJiered  from  the 
whole  thereof.  So  where  the  parties  by  correspond- 
ence agree  to  a  change  in  a  prior  written  contract, 
the  agreement  will  be  gathered  from  the  written 
contract  and  the  eoire^ondenee  eonsidered  as  a 
whole." 

Memoranda.  A  memorandum  indorsed  on  a  con- 
tract will  not  affect  it,  where  it  is  collateral  to,  and 
independent  of,  the  contract  or  promise;"  bat 
where  a  unilateral  contract  fails  to  express  the 
agreement  between  the  parties, 'and  an  agreement  is 
made  on  the  same  paper,  either  on  the  face  of  it 
or  indorsed  on  the  back  of  it  and  delivered  as  a 
part  of  the  contract,'  the  whole  agreement  consti- 
tutes a  full  contract,  and  the  fnemorandum  is  as 
much  a  part  of  it  as  if  written  in  the  body  of  it* 

[$  488]  b.  Papers  Annexed  or  Referred  to. 
Writings  which  are  made  a  part  of  the  contract  by 
annexation  or  reference  will  be  so  construed;**  but 


Md. — Mllske  T.  Stelner  Mantel  Co., 
lOS  Md.  28E.  63  A  471.  IIB  AmSR 
S64.   5  LRANS   1105. 

Mo. — Western  Adv.  Co.  v.  Star 
Pub.  Co.,  146  Mo.  A.  90.  123  SW  969. 

N.  T.— McMaator  v.  SUte,  108  N. 
T.    B42,    15   NE  417. 

Okl. — Canadian  Coal  Co.  v.  Lynch, 
28  Okl.  685,  115  P  466. 

Or. — Blagon  v.  Thompson,  23  Op. 
239.   31   P  647,   18   LRA  315. 

"It  <8  only  when  two  or  more 
wrltlnss  are  executed  at  the  same 
time  and  between  the  same  parties 
and  concern  the  same  subject-mat- 
ter, or,  when  the  contracts  are  not 
executed  at  the  same  time,  but  refer 
to  the  same  subject-matter,  and  on 
their  face  shpw  that  they  are  exe- 
cuted as  a  means  of  carrying  out 
the  Intent  of  the  other,  that  they 
may  be  construed  together."  Cana- 
dian Coal  Co.  V.  Lynch,  28  Okl.  B85, 
690,  115  P  466. 

54.  Loper  v.  U.  S.,  IS  Ct.  CI.  269. 

55.  Oberbeck  v.  Sportman's  Park, 
etc.,  Assoc,  17  Mo.  A.  310;  Stebblns 
V.  Myers.  143  NTS  396;  Carroll  v. 
Provincial  Natural  Gas,  etc.,  Co.,  26 
Can.   S.  C.  181. 

se.  Horwltz  V.  American  Surety 
Co.,_85   N.   J.   L.    98.   89   A  246. 

57.  Floyd  v.  Arky,  89  Miss.  162. 
42  S  569;  Saunders  v.  Richardson, 
10  Miss.  90. 

58.  Ala. — Byrne  v.  Marshall,  44 
Ala.  865:  Sewall  v.  Henrv.  9  Ala.  24. 

Ark. — VauKlne  v.  Taylor,  18  Ark. 
65. 

111. — ^Loomts  V.  Federal  Union 
Surety  Co.,  180  111.  A.  690;  Pruett 
V.   O'Oara  Coal  Co.,   165   111.   A.   470. 

Iowa. — Logan  v.  Tibbett,  4  Greene 
389 

ky.— DilUhgham  v.  Estill,  t  Dana 
21. 

Me.— Adams  v.  Hill.  16  Me.  215. 

Mich. — Cutler  v.  Spens,  191  Mich. 
603,  158  NW  224;  Rorabacher  v.  Lee, 
16  Mich.   169. 

Miss. — ^Doe  V.  Bernard,  17  Miss. 
819 

Mo. — Expansion  Realty  Co.  v. 
Geren,  185  Mo.  A.  440,.  442,  170  SW 
928  [clt  Cyc). 

N.  T. — ^Rogers  v.  Kneeland,  13 
Wend.  114. 

Pa. — Span^ler  v.  Springer,  22  Pa. 
454. 

St.  Mann  v.  Witbeck,  17  Barb. 
(N.  Y.)    388. 

eo.  U.  S. — ^De  Wit  V.  Berry,  134 
U.  S.  306,  10  set  636,  33  U  ed.  896. 
See  Sand  Filtration  Corp.  v.  Co- 
wardin,  213  U.  S.  360.  29  SCt  609,  53 
L.  ed.  833  (where  fact  that  parties 
were  not  all  In  priority  was  given 
weight). 

Ga. — Decatur  v.  Jaudon,  136  Ga. 
854.   72   SE  351. 

111. — Capital  Food  Co.  v.  Smith, 
156  111.  A.   123. 

Mich. — Berry  v.  Dons,  33  Mich. 
616. 


N.  T.— Cralgr  v..  Wells,  11  N.  T. 
316. 

ei.  Logan  V.  Tlbbott,  4  Greene 
Clowa)  389;  Western  Adv.  Co.  v. 
SUr  Pub.  Co.,  146  Mo.  A.  90.  123  SW 
969;  Houck  v.  Frisbee,  66  Mo.  A.  16; 
Bass  V.  Occidental  L.  Ins.  Co.,  19 
N.  M.  193.  142  P  798;  Turver  v. 
Field,  13  N.  T.  St  12;  Rogers  v. 
Kneeland,  10  Wend.  (N.  T.)  218  [afl 
13  Wend.  114]. 

[a]  ZUnstcatioa.— Where  parties 
executed  several  instruments  at  dif- 
ferent times  in  furtherance  of  a 
common  purpose,  although-  neitlrer 
was  a  party  to  the  same  Instrument 
with  the  other,  but  the  execution  by 
each  was  known  to  the  other,  it 
was  held  that  the  instruments  should 
be  construed  as  one  contract  be- 
tween them.  McDonald  v.  WolfC,  40 
Mo.  A.   302. 

68.  Butler  v.  Iron  Cliffs  Co.,  S6 
Mich.  70,  55  irvr  670:  Gordon  v. 
Churchill,  34  S.  D.  411,  148  NW 
848;  Canada  Law  Book  Co.,  Ltd.  v. 
Butterworth,  9  DomLR  321,  23  West 
LR  606  [rev  on  other  grounds  23 
Man.  362,  12  DomLR  143,  24  West 
LR  124  (app  dism  16  DomLR  61,  26 
WestLR  1217.  6  WestWkly  987)]. 

(a]  XUxurtiwHon. — ^Although  the  of- 
feree proposes  a  modification  of  the 
terms  of  the  offerer  and  requests  an 
acceptance  or  refusal  by  cable,  and 
a  cable  message  is  sent  by  the  of- 
ferer accepting  the  modiflcatlon  of 
the  terms,  but  adding  the  word 
"writing"  to  such  acceptance  in  the 
message,  the  informal  contract  be- 
tween the  parties  will  be  spelled  out 
by  reference  not  only  to  the  pre- 
vious correspondence  between  the 
parties,  but  also  to  a  subsequent  let- 
ter purporting  to  state  its  terms, 
where  nothing  was  done  by  the  of- 
feree in  'the  interim,  and  where  he, 
through  inadvertence,  failed  to  re- 
pudiate the  interpretation  placed  by 
the  ofCei'er  on  a  material  term  of  the 
contract  contained  In  such  subse- 
quent letter.  Canada  Law  Book  Co. 
V.  Butterworth,  9  DomLR  321,  23 
WestLR  505  [rev  on  other  grounds 
12  DomLR  143.  23  Man  352.  24  West 
LR  124  (app  dism  16  DomLR  61,  26 
WestLR    1217,    6    WestWkly    937)]. 

63.  Orfleld  v.  Harney,  33  N.  D. 
568,  157  NW  124. 

04.  Alden  v.  C}amden  Anchor- 
Rockland  Mach.  Co.,  107  Me.  608,  78 
A  977;  Amherst  Inv.  Co.  v.  Meacham, 
69  Wash.  284,   124  P  682. 

65.  Alden  v.  Camden  Anchor- 
Rockland  Mach.  Co.,  107  Me.  608,  78 
A  977. 

ee.  U.  S. — Minnesota  Tribune  Co. 
V.  Associated  Press,  83  Fed.  350,  27 
CCA    542. 

Ala. — Casey  v.  Holmes,  10  Ala.  776. 

Ark. — Fluhart  v.  W.  T.  Rawleigh 
COy   190  SW  118. 

Cal. — Goodwin  v.  Nickerson.  61 
Cal.   166. 


111. — Chicago  Trust,  etc..  Bank  v. 
Chlcaaro  Title,  etc.,  Co.,  190  111.  404. 
•0  NE  686,  83  AmSR  138  [all  92  III. 
A.  366];  Lake  View  City  v.  Mac- 
Ritchie,  134  111.  203,  26  NE  66S:  St. 
Clair  County  Ben.  Soc.  v.  Fletcwm, 
97  111.  474  [air  6  111.  A.  151];  Galena, 
etc.,  R.  Co.  V.  Barrett,  96  III.  467: 
Baseleon  v.  Baker,  182  111.  A.  611. 

Ind. — Dickson  v.  Conde,  148  Ind. 
279,   46   NE  998. 

Iowa. — ^Elmore  v.  Higgins,  20  Iowa 
250. 

Kan. — Miller  v.  Edgerton,  >8  Kan. 
86.   IB  P  894. 

Ky. — ^Dillingham  v.  Estill.   3   Dana 

La. — Cleneay  v.  Dougherty,  135  La. 
346,  66   S  486. 

Me. — ^Bradstreet  .v.  Rich,  74  Me. 
303;  Adams  v.  Hill  16  Me.  216;  Saw- 
yer V.  Ham  matt,  15  Me.  40. 

Mass. — W.  T.  Tllden  Co.  v.  Den- 
sten  Hair  Co.,  216  Mass.  888.  103  NE 
916;  Bergin  v.  WiUiama.  138  Mass. 
544;  Franklin  Sav.  Ins.  Co.  v.  Rend, 
125  Mass.  866. 

Mich. — ^Rorabacher  v.  Lee.  16 
Mich.  169;  Bronson  v.  Green,  Walk. 
56. 

Minn. — Short  v.  Van  Dyke,  50 
Minn.   286.  52  NW  643. 

Mo. — Scmmohl  V.  Travelers"  Ina. 
Co.,  189  SW  597,  600  [cit  Cvc];  Bins 
V.  Hyatt,   200  Mo.  299.  98  SW  637. 

Mont. — Dawes  v.  Power,  6  Mont. 
B9,  1  P  421. 

N.  J.— Stoll  V.  Wellborn,  (Ch.)  16 
A  894  [rev  on  other  grounds  68  N.  J. 
Eq.  716,  61  A  461].      . 

N.  T. — Matter  of  Washington  Park. 
62  N.  T.  131:  Riley  v.  Brooklyn.  46 
N.  T.  444;  Hutcheon  v.  Johnson,  33 
Barb.  392;  Van  Nostrand  v.  New 
York  Guaranty,  etc,  Co.,  89  N.  T. 
Super.  78;  Stocker  v.  Partridge.  25 
N.  T.  Super.  198  [rev  en  other 
grounds  41  N.  T.  620  mem];  Truen- 
back  v.  Nelson,  73  Misc.  466,  133 
NTS  888;  American  Sign  Co.  v. 
Rundback,  161  NTS  228;  Rogers  v. 
Kneeland,  13  Wend.   114. 

N.  C. — Fire  Extinguisher  Co.~  v. 
Mooresvtlle  Cotton  Mills,  182  N.  C. 
424,  43  SE  942;  Blacknall  v.  Row- 
land.  116  N.  C.   389,  21  SB  296. 

Oh. — McArttaur  v.  Ladd,  6  Oh.  S14. 

Okl. — ^^tna  L.  Ins.  Co.  v.  Brad- 
ford,   46    Okl.   70,    145   P  31S. 

Pa. — Cooper  v.  Staver,  101  Pa. 
B47;  Beitkinger  v.  Ridgway,  4  Watts 
&  S.  472. 

S.  C. — Barton  v.  Travelers'  Ins. 
Co.,  84  3.  C.  209,  68  SE  118:  Stewart 
V.  Morris,  84  S.  C.  148.  65  SE  1044. 

Tenn. — Hopkins  v.  Rogers,  3  Terg. 
457. 

Tex. — Marse  v.  White.  (Civ.  A.) 
189   SW   1027,   1029    (cit  Cyc]. 

Utah. — Lumber  Co.  v.  James,  26 
Utah    434,   71    P   986. 

Va. — Gary   v.    Holt,    91    SE   188. 

Wash. — Green  v.  National  Casu- 
alty   Co.,    87    Wash.    237,    246,    151    P 
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§§  48&-489] 


CONTRACTS 


[13C.J.1     531 


where  the  reference  to  another  writing  ia  made  for 
a  partiealar  and  specified  parpose,  such  other  writ- 
ing becomes  a  part  of  the  contract  for  such  specified 
purpose  only.  Reference  ia  snfiBcient  without 
actual  annexation.** 

[f  489]  6.  MMaing  of  Word*— a.  Ordinary 
Senae.**  In  construing  a  written  contract  the  words 
employed  will  be  given  their  ordinary  and  popu- 


larly accepted  meaning,  in  the  absence  of  anything 
to  show  that  they  were  used  in  a  different  sense!" 
But  they  may  be  given  a  peculiar  meaning  when 
such  intent  of  the  parties  is  shown  by  the  context 
in  which  they  occur,"  or  by  admissible  evidence.^* 
Where  the  grammatical  and  ordinary  sense  of  the 
words  will  lead  to  some  absurdity  or  inconsistency, 
it  may  be  modified  to  avoid  such  absurdity  or  incon- 


509  [quot  Cycl;  HeSernan  v.  U.  S. 
FlderUy,  etc.  Co.,  87  Wash.  477,  79 
P   1096. 

Man. — Canada  Iiaw  Book  Co.  v. 
Butterworth.  23  Man.  SS2. 

[a]  nioatratiaBs^— (1)  Where  a 
written  contract,  inunedlately  above 
the  slernaturea  of  the  parties,  con- 
tained a  clause  Btatlns  that  "this 
aareement  Is  further  continued  be- 
lo^r,"  and  an  additional  provision  re- 
latlngr  to  the  same  subject  matter 
was  written  below  the  slanatures, 
but  not  slrned,  such  provision  Is  a 
part  of  the  contract.  Diclison  v. 
Conde.  1^8  Ind.  279,  46  NB  998.  (X) 
A  letter  attached  to,  and  made  a 
part  of,  a  written  contract  must  be 
considered .  on  a  construction  of  the 
contract  Sanborn  v.  IT.  S.,  48  Ct.  CI. 
264;  StoU  ▼.  Wellborn,  (Ch.)  B6  A 
894  [rev  on  other  arounds  68  N.  J. 
Eq.  715,  61  A  461].  (8)  Where  a  con- 
tract in  the  form  of  a  note  con- 
tained on  the  bacl(  a  stipulation  that 
the  payee  was  to  do  certain  things 
with  reference  to  an  orchard;  and 
the  maker  was  then  to  give  a  nego- 
tiable note.  If  any  action  could  be 
maintained  on  the  contract,  it  could 
only  be  for  failure  to  give  the  nego- 
tiable not&  as  stipulated.  Leathers 
V.  Oelts.  186  Iowa  146,  112  NW  191. 
(4)  Where  three  persons  entered  into 
a  contract  to  pay  the  proceeds  of 
an  earHer  contract  between  two  of 
them  alone  to  the  third,  and  the  term 
"proceeds"  was  not  defined,  the  defi- 
nition of  the  term  is  to  be  taken 
from  the  contract  between  the  two. 
Sevems  v.  English.  (Okl.)  169  P  917. 

B«f  Mcsiiee  to  plaas  aad  spaeUlo*- 
ttona  see  Building  and  Construction 
Contracts  (I  40,  41. 

ST.  Ouerini  Stone  Co.  v.  P.  J.  Car- 
lln  Constr.  Co.,  240  U.  S.  1(4,  86  SCt 
300.  160  L..  ed.  636;  Moreing  v. 
Weber,  8  Cal.  A.  14.  84  P  220:  Law- 
ton  V.  Waite,  103  Wis.  244,  79  NW 
821.  45  LRA  Sl«. 

[a]  Illaateatioa.— A  reference  In 
a  subcontract  to  the  general  con- 
tract for  a  particular  purpose  makes 
the  general  contract  a  part  of  the 
subcontract  only  for  the  purpose 
specifled.  Gnerlnl  Stone  Co.  v.  P.  J. 
C&rlin  Constr  Co.,  240  U.  S.  264.  86 
SCt   300.  60  L.  ed.  «86. 

se.  Haughawout  v.  Raymond,  148 
CaL  811,  83  P  63;  Beedy  v.  San  Ma- 
teo Hotel  Co.,  27  Cal.  A.  663,  160 
P  810. 

ea.  Msairinr  aetnlcsa  Aram  ona- 
tom  alia  nsafa  see  Customs  and 
Usages   [12  Cyc  1081]. 

70.  U.  S.— E.  H.  Stanton  Co.  r. 
Rochester  German  Underwriters' 
Agency,  206  Fed.  978;  Francis  v. 
Heine  Safety-Boiler  Co.,  112  Fed. 
899  [aff  117  Fed.  235,  64  CCA  2671; 
Potter  V.  Phenix  Ins.  Co.,  63  Fed. 
382:  Rich  V.  Parrott,  20  P.  Cas.  No. 
11,760,    1    curt.   66. 

Ark. — Hastings  Industrial  Co.  v. 
Copeland.  114  Ark.  416,  169  SW 
1185;  Taylor  v.  Union  Sawmill  Co., 
105  Ark.  518,  162  SW  150;  Wallace 
V.   Henry,  6  Ark.  106. 

Conn. — Hall   v.   Rand,   8   Conn.    660. 

Fla. — lAngley  v.  Owens,  62  Fla. 
302,  312,  42  S  467,  11  AnnCas  247 
[cit  Cyc). 

m. — Costello  V.  Delano,  274  III. 
426,  118  NE  689;  Stettauer  v.  Ham- 
lin. 97  111.  812;  Stearns  v.  Sweet,  78 
111.  446;  McCarthy  v.  California  Pac. 
Mut.  L.  Ins.  Co.,  178  III.  A.  602; 
Baumgarden  v.  Bradshaw,  169  111.  A. 
639;  Oameron  v.  Sexton,  110  111.  A. 
381  [rev  on  other  grounds  212  111. 
146,  72  NB  2041;  American  Mer- 
chants' Mfg.  Co.  V.  Kantrowlts,  77 
111.  A.  155. 

Ind.— Modem   Woodmen  of  Amer- 


ica V.  Miles,  178  Ind.  106,  97  NE 
1009;  Warrum  v.  White,  171  Ind. 
674,  t<  NB  969;  Straus  v.  Yeager,  48 
Ind.  A.   448,  93  NB  877. 

Iowa. — Hill  V.  Travelers'  Ins.  Co., 
146  Iowa  183,  124  NW  898,  28  LRA 
NS  742;  Winnebago  County  State 
Bank  v.  Hustel,  119  Iowa  115,  98 
NW  70;  Cash  v.  Hlnkle,  86  Iowa  628; 
Wlllmerlng  v.  McGaughey,  80  Iowa 
206.   6  AmR  673. 

Ky. — Spring  Garden  Ins.  Co.  v. 
Imperial  Tobacco  Co..  182  Ky.  7,  20, 
116  SW  234,  1S<  AmSR  164,  20  LRA 
NS  277  (elt  Cyo);  Marshall  v.  Benge, 
6  Ky.  Op.  839. 

La. — Janin  v.  Pontalba,  16  La.  Ann. 
691;  Workman  v.  Insurance  Co.,  2 
La.  607,  22  AmD141;  Maryland  Casu- 
alty Co.  V.  New-Orleans  Cotton  Seed 
OH,  etc.,  Co.,  a  La.  A.   (Orleans)  286. 

Me. — B.  A.  Strout  Farm  Agency 
V.  McTeer,  111  Me.  1<9,  88  A  411; 
E  A.  Strout  Co.  V.  Gay,  106  Me. 
108.  72  A  881.  24  LRANS  662;  Hawes 
V.  Smith.  12  Me.  489. 

Md.— New  York  Mut.  L,  Ins.  Co.  v. 
Murray,  111  Md.  600,  76  A  848;  Hall 
V.  Farmers'  Nat.  Bank,  58  Md. -130; 
Taylor  v.  Turley,  33'  Md.  600;  Ab- 
bott V.  Oatch.  IS  Md.  814.  71  AmD 
636, 

Mass. — ^Pettlngell  Andrews  /Co.  v. 
Schraftt,  814  Mass.  .469,   102  NE  808. 

Mich. — Holmes  v.  Hall,  8  Mich.  66, 
77  AmD  444. 

Miss. — Goosey  v.  Goosey,  48  Miss. 
210. 

Mo. — Lewis  Pub.  Co.  V.  Rural  Pub. 
Co.,  181  SW  98;  Wlmpey  v.  Ledford, 
177  SW  302;  Heman  Constr.  Co.  v. 
St.  Louis.  866  Mo.  83  2,  166  SW  1082: 
Liggett  V.  Levy,  233  Mo.  690,  18< 
SW  299,  AnnCasl912C  70;  Brad- 
shaw r.  Bradbury,  64  Mo.  884;  Cald- 
Sell  V.  Layton,  44  Mo.  280;  Pavey  v. 
urch,  3  Mo.  447,  26  A.mD  682; 
Hartman  v.  Chicago,  etc.,  R.  Co.,  192 
Mo.  A.  271,  182  SW  148:  Schmohl  v. 
Travelers'  Ins.  Co.,  (A.)  177  SW  1108; 
Walnscott  V.  Haley,  186  Mo.  A.  46, 
171  SW  988;  Good  v.  Brker,  170  Mo. 
A.  681.  168  SW  556;  Simmons  v. 
Westlake  Constr.  Co.,  (A.)  126  SW 
518;  Webb  v.  Missouri  State  L.  Ins. 
Co.,  184  Mo.  A.  676,  116  SW  481; 
Rogers  v.  Modern  Brotherhood  of 
America,  181  Mo.  A.  858,  111  SW 
518;  Oreason  y.  St.  Louis,  etc..  R. 
Co.,  112  Mo.  A.  116,  86  SW  722;  Mis- 
souri E^dison  Electric  Co.  v.  Bry,  88 
Mo.  A.  136;  Sachleben  v.  Wolfe,  61 
Mo.  A.   28. 

'  Mont — Quirk  v.  Rich,  40  Mont 
552,  107  P  821. 

Nev. — Rankin  v.  New  England, 
etc..   Silver  Mln.   Co.,    4   Nev.   78. 

N.  H. — PlHsbury  v.  Locke,  83  N. 
H.  96,   66  AmD  711. 

N.  J. — ^American  Lith.  Co.  v.  Com- 
mercial Casualty  Ins.  Co.,  81  N.  J.  L. 
271,  80  A  26;  Mellon  v.  Mississippi 
Wire  Glass  Co.,  77  N.  J.  Bq.  498,  78 
A  710. 

N.  T. — Cream  of  Wheat  Co.  v.  Ar- 
thur H.  Crist  Co..  166  App.  Dlv.  870, 
152  NTS  407;  Mecca  Realty  Co.  v. 
Kellogg  Toasted  Com  Flakes  Co., 
160  App.  Dlv.  74,  151  NTS  760; 
Herst  v.  De  Comean,  81  N.  T.  Super. 
590;  Lowber  v.  Le  Roy,  4  N.  T. 
Super.   202. 

Oh. — Mansfield,  etc.,  R.  Co.  v. 
Veedor.   17  Oh.   886. 

Or. — Interior  Warehouse  Co.  v. 
Dunn,  80  Or.  628.  157  P  806;  Pacific 
Export  Co.  v.  North  Pac.  Lumber 
Co..    46   Or.    194,    80   P    106. 

Pa. — William  M.  Roylance  Co.  v. 
DescaUl,  248  Pa.  180.  90  A  66; 
Thompson  v.  Craft,  288  Pa.  126,  85 
A  1197;  J.  S.  Strafford  Pub.  Ca  v. 
Stetson,    41    Pa.   Super.    560. 

S.  C— StoWart  V.  Morris,   84  8.   C 


148.    66    SE   1044. 

Tex. — General  Bonding,  etc.,  Co.  ▼. 
McQuerry.  (Civ.  A.)  191  SW  858; 
Gulf  Refining  Co.  v.  Brown-Lloyd  Co., 
(Civ.  A.)  167  SW  162;  Newman  v. 
San  Antonio  Tract  Co.,  (Civ.  A.)  165 
SW  888;  West  v.  Herman,  47  Tex. 
Civ.  A.  131,  104  SW  428;  Campbell 
V.  Howerton,  (Civ.  A.)   87  SW  870. 

Utah. — Cummlngs  v.  Nlelson,  42 
Utah  157,  129  P  619;  Daly  v.  Old,  86 
Utah  74,  99  P  460,  28  LRANS  463. 

Vt.— Clark  v.  Llllio,  39  Vt.  405. 

Va. — Smith  V.  Ramsey,  116  Va. 
630,    82   SB   189. 

Wash..— State  v.  Seattle  Electric 
Co.,  71  Wash.  813,  128  P  820,  43 
LRANS  172. 

W.  Va.— Hall  V.  Philadelphia  Co, 
72  W.  Va.  573,  78  SB '766;  Carnegie 
Natural  Gaa  Co.  v.  South  Penn  OH 
Co.,  66  W.  Va.  402,  49  SB  648;  WU-  > 
Hams  V.  South  Penn  Oil  Co.,  52  W. 
Va.  181,  43  SB  814,  60  LRA  796; 
Snodgrass  v.  Wolf,  11  W.  Va.  168. 

Can. — Browning  v.  Masson,  58  (Tan. 
S.  C.  879  JaUowlng  app  24  Que.  K.  B. 
389];  Coffin  v.  Gillies,  61  Can.  S.  C. 
689. 

N.  8. — Dempster  v.  Bauld,  37  N.  S. 
330;  McDonald  v.  Halifax,  28  N.  S. 
84. 

Ont — Stephens  v.  Gordon,  19  Ont 
A.  176  [app  dlsm  28  C^an.  8.  C.  *1]; 
Black  V.  Toronto  -  Upholstering  C^.. 
16  Ont  642. 

[a]  AMllaatloaa  of  mis  (ii 
Where  the  parties  to  a  contract  fall 
to  provide  for  a  contingency  which 
afterward  happens  from  failure  to 
contemplate  Its  possibility,  the 
agreement  must  be  Interpreted  as 
written  and  the  language  employed 
given  Its  natural  and  commonly  un- 
derstood meaning.  U.  S.  Fidelity, 
etc.,  Co.  V.  French  Mut  General  Soc, 
212  Fed.  620,  129  CCA  166  [rev  203 
Fed.  668].  (2)  The  character  "#" 
placed  after  a  number,  is  construed 
as  meaning  pounds,  such  character 
being  the  accepted  substitute  for 
the  word  "pounds"  when  written 
after  a  numeral,  although  it  ordi- 
narily signifies  '"number.*  Schuek- 
Ing  V.  Toung.   78  Or.  483,  153  P  803. 

[b]  ■tatmoiT  Movlilons. — ^Under 
the  express  provisions  of  statutes  In 
some  lurlsdlctlons  the  words  of  a 
contract  are  to  be  understood  in 
their  ordinary  and  popular  sense, 
rather  than  according  to  their  strict 
legal  meaning.  See  Scndder  v.  Perce, 
169  Cal.  429,  114  P  671;  Pringle  v. 
Wilson,  156  Cal.  313.  104  P  316,  24 
LRANS  1090;  Alderson  v.  Houston, 
154  Cal.  1,  96  P  884;  Donaghue  v. 
McNulty.  24  Cal.  411,  86  AmD  78; 
Bullock  V.  Consumers'  Lumber  Co., 
8  Cal.  Unrep.  Cas.  609,  81  P  367; 
Harney  v.  Wtrts,  30  N.  D.  292,  162 
NW   803. 

Tsolinleal  "words  see  infra  t  490. 

71.  U.  S. — Goodyear  v.  Cary,  10 
F.  Cas.  No.  5,662,  4  Blatchf.  271; 
Rich  V.  Parrott  20  F.  Cas.  No.  11.760, 
1  Cliff.   66. 

Ind. — Warrum'  v.  White,  171  Ind. 
674.   577.   86   NB  969    [cit  CJyci: 

Ky. — Marshall  v.  Benge.  6  Ky.  Op. 
839. 

La. — Maryland  Casualty  Co.  v. 
New  Orleans  Cotton  Seed  Oil.  etc, 
Co.,  3  La.  A.   (Orleans)  286. 

Md. — McCoy  V.  Erie,  etc,  Transp. 
C\>..  42  Md.  498. 

N.  C. — Simmons  v.  Groom.  167  N. 
C.  271,   83   SE  471.' 

See  also  cases  supra  note  70. 

TS.  Simmons  v.  Groom,  167  N.  C. 
271.  88  SB  471;  Atlantic  etc,  R. 
Co.  v.  Atlantic,  etc.  Co.,  147  N.  C. 
368,  61  SE  186,  125  AmSR  650,  88 
LRANS  388k    16   AnnCas   iih 
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aiateney,  but  no  fnrther."  In  order  to  prevent  an 
absurd  .or  unreasonable  result,  or  to  give  effect  to 
the  plain  intention  of  the  parties,  the  word  "and" 
when  used  in  a  contract  may  be  read  as  "or,"  or 
vice  versa."  It  is  not,  however,  permissible  to  con- 
strue "may"  as  "shall"  in  the  manner  in  which  it 
is  sometimes  construed  in  the  case  of  statutes." 

Doflnition  1^  parties.  Where  the  parties  define 
the  words  which  they  purpose  using,  the  contract 
will  be  interpreted  according  to  such  definitions  if 
free  from  ambiguity." 

PiOBpeetive  or  retrospective.  Where  language  is 
susceptible  of  two  meanings  it  will  be  construed  jas 
prospective  rather  than  retrospective.^^ 

Wliere  a  word  has  a  broad  and  also  a  restricted 
meaning,  both  of  which  are  consistent  with  ap- 
proved usage,  the  question  of  which  meaning  is 
intended  in  a  particular  case  must  be  determined 
from  the  context." 

[%  490]  b.  Technical  Words.  Technical  words 
will  be  taken  in  a  technical  sense,"  as  for  example 
legal  torms,^  unless  they  are  cleturly  used  in  a  dif- 
ferent sens^.'^  So  where  technical  words  are  em- 
ployed by  parties  who  are  obviously  unfamiliar 
with  their  meaning,  they  may  be  construed  in  such 
a  manner  as  to  effectuate  the  true  intention  of  the 
parties.^^  Parol  evidence  is  admissible  to  show  the 
meaning  of  teclmical  terms  in  a  written -'contract." 


[$  491]  c.  Oonsistency.  Words  used  in  one  sense 
in  one  part  of  a  contract  are  as  a  general  rale 
deemed  to  have  been  used  in  the  same  sense  in  an- 
other part  of  the  instrument,^  where  there  is  noth- 
ing in  the  context  to  indicate  othbrwise.^  But 
where  it-  is  evident  that  a  term  is  used  in  a  par- 
ticular sense  in  one  subdivision  of  a  contract,  the 
fact  that  it  is  employed  in  other  subdivisions  in 
another  sense  will  not  require  it  to  be  given  such 
other  sense  wherever  it  appears  in  the  contract.** 

[$  492]  d.  Ulnstrations.  Many  words  and  phrases 
as  employed  in  contracts  have  been  judicially  con- 
strued,^' as  for  example:  "According  to  their  re- 
spective ownerships  on  said  alley";**  "acquired";** 
" advances ";'"  "advantageous'";*^  "a  good  steam 


sawmill";**   "agrees' 


'all   expenses,  damages, 


costs,  and  charges";**  "all  expenses  in  connection- 
therewith";**  "aU  liabilities  to  the  parties  of  the 
first  part";**  "all  mai^ines  ordered  or  built  or 
being  built";"  "all  of  the  outstanding  liabili- 
ties";** "allowed  or  legally  established  against  the 
estate";**  "all  steam  pipes  and  connections";* 
"all  taxes  to  be  paid  by  the  said  son  that  may  be 
assessed  on  said  property";*  all  the  "brick,  fire- 
brick,  etc.,  used  in  said  batteries";*  "amount  of 
expenditures  actually  made";*  "amount  real- 
ized";* "any  company  that  'may'  be  oijranized";* 


'  any     other     expenses 


l».T 


"arrange"-" 


■assay 


78.  Thompson  v.  Trenton  Water 
Power  Co..  77  N.  J.  L.  672.  7S  A  410. 

74>  ManBon  t.  Dayton,  163  Fed. 
2S8,  82  CCA  588:  Decker  v.  Carr,  11 
App.  Dlv.  432.  42  NTS  243  (aft  1E4 
NT  T.  764  mem.  49  NE  1096  meml; 
Bethman  v.  Harness,  42  W.  Va.  433, 
26  SB  271,  36  L.RA  566;  Petty  V. 
Fogle,  16  W.  Va.  497.  See  Atlantic 
Terra  Cotta  Co.  v.  Masons'  Supply 
Co.,  180  Fed.  332,  103  CCA  462 
(where  application  of  rule  was  held 
unnecessary).  Contra  Douglass  T. 
Byre,   7  P.  Cas.   No.   4.032,  Gilp.   147. 

76.  Northwestern  Travellnef  Men's 
Assoc.    T.    Crawford,    126    111.    A.    468 

iafr  226   in.   57.   80  NB  786,  10  LRA 
XB  2641. 

OoBStmetioii  o<  statntas  see  Stat- 
utes  [36  Cyc   1160]. 

78.  Morrison  v.  Wilson,  30  Cat 
344;  Union  Light,  etc.,  Co.  v. 
Tounif,  146  Ky.  430,  142  SW  892. 
See  BlrmlnKham  Waterworlts  Co.  v. 
Hernandez,  (Ala.)  71  S  443  (hold- 
ing that,  there  being  nothing  to  the 
contrary  in  its  language,  the  parties 
may,  by  mutual  consent,  interpret 
ambiguous  pirovisions  in  a  contract 
for  themselves,  in  which  event  the 
court  must  enforce  the  contract  ac- 
cording^ to   such  interpretation). 

77-  Bartlett  v.  Wheeler.  96  111.  A. 
342    [afr   196   111.    446.    63   NB  169]. 

7a  Chicago  Great  Western  R.  Co. 
v.  Kansas  City  Northwestern  R.  Co., 
76  Kan.  167,  88  P  1085. 

79.  TT.  S. — Potter  v.  Phenlx  Ins. 
Co..  63  Fed.  382. 

Ala. — Sloss-Sheffleld  Steel,  etc.,  Co. 
V.  Payne,  186  Ala.  341,  64   S  617. 

IlL— .Qauch  V.  St.  Louis  Mut.  L. 
Ins.  Co.,  88  111.  251,  30  AmR  564; 
McAvoy  V.  Long,   IS  111.  147. 

Iowa. — Peterson  v.  Modem  Broth- 
erhood of  America,  125  Towa  662,  101 
NW  289,  87  LRA  631;  Rindskoff  v. 
■fiarrett,    14    Iowa    101. 

Md. — Maryland  Coal  Co.  v.  Cum- 
berland, etc..  R.  Co.,  41  Md.  348. 

Mass. — Baton  v.  Smith,  20  Pick. 
160. 

Pa. — ^Ellmaker  v.  Bllmaker.  4 
Watts  89;  Glattelter  ▼.  Mendels,  46 
Pa.  Super.  562. 

S.  C. — Stewart  v.  Morris.  84  S.  C. 
148,    65   SB  1044.  . 

Va. — Pindley  v.  Pindley,  11  Gratt. 
(52  Va.)   434. 

ao.  Ala. — Sullivan  v.  Louisville, 
etc..   R.  Co.,   138  Ala.   650,   36  S   694. 

<3a1. — Weinreich  Bst.   Co.   v.   A.   J. 


Johnston  Co.,  28  C:al.  A.  144,  151  P 
667. 

Fla.-r-Ro8s  v.  Savage,  66  Fla.  106, 
63  S  148;  Langlay  v.  Owens,  62  Fla. 
802.  42  S  457,  11  AnnCas  347. 

Iowa. — ^Knott  v.  Burleson,  2  Greene 
660. 

N.  T. — Von  Bremen  v.  MacMon- 
nles,  800  N.  T.  41,  93  NB  186,  32 
LRANS  293,  21  AnnCas  423;  Green- 
wood V.  Holbrook.  Ill  N.  T.  465,  18 
NB  711  [rev  42  Hun  638];  Bowen  v. 
Kaughran,    1   NYSt  121. 

Va. — Roanoke  v.  Blair,  107  Va. 
639,  60  SB  76;  Findley  v.  Flndley,  11 
Gratt.    (62   Va.)    434. 

n.  111. — Bowman  v.  Long,  89  111. 
19:  Wynkoop  v.   Cowing,   21   111.   670. 

Ho. — Simpson  V.  Van  Laningham, 
267  Mo.  286,  188  SW  824. 

N.  T. — Jackson  v.  Myers,  3  Johns. 
388,  3  AmD  604;  Richmond  v.  Rail- 
way Register  Mfg.  Co..  12  NTS  368. 

S.  C. — Stewart  v.  Morris,  84  S.  C. 
148.    65   SB  1044. 

W.  Va. — Toothman  v.  Courtney,  62 
W.  Va.  187.  68   SB  916. 

[a]  The  phrase  "to  wit"  in  a  con- 
tract between  a  husband  and  wife, 
referring  to  the  date  of  their  wed- 
ding, has  not  the  materiality  of  that 
phrase  when  used  in  a  pleading. 
Sawyer  v.  Churchill.  77  Vt.  273,  69 
A  1014.  107  AraSR  762. 

[b]  Btatntoiy  pzovtsioiuw— In  some 
jurisdictions  the  rule  stated  in  the 
text  has  l>een  announced  by  statute. 
See  statutory  provisions;  and  Adams 
V.  Hopkins,  144  Cal.  19,  77  P 
712  (holding  that  Civ.  Code  I  1645, 
providing  that  technical  words  are 
to  be  interpreted  as  usually  under- 
stood by  persons  in  the  profession 
or  business  to  which  they  relate,  ap- 
plies only  to  words  exclusively 
technical,  or  to  those  that  are  shown 
to  be  used  in  a  technical  sense,  and 
not  where  the  question  to  be  deter- 
mined is  whether  words  not  exclu- 
sively technical  were  used  In  a  tech- 
nical sense);  Richey  v.  Omaha,  etc., 
R.,  etc.,  Co.,  100  Nebr.  847,  161  NW 
676  (holding  that,  under  Rev.  St. 
[19131  i  7909.  technical  terms  in  a 
contract  must  be  given  a  nontech- 
nical meaning,  relied  on  by  one 
party,  where  the  other  party  had 
reason  to  suppose  former  so  under- 
stood them). 

88.     Eh-ickson    v.    Green,    47    Wash. 
613,    92  P  449. 
88.    See  Eividence   [17  Cyc  686]. 


84.  Prlngle  v.  Wlleon,  156  Cat 
313.  104  P  ll6,  24  LRANS  1090;  Mc- 
Mlllen  v.  Mart,  (Tex.  Civ.  A.)  149 
SW  270;  Wool?  v.  Allen,  4  Terr.  L. 
431. 

88.  McDonald  v.  Halifax,  38  N.  S. 
84. 

8a  Fisher  Blectric  Co.  v.  Bath 
Iron  Works.  116  Mich.  298,  74  NW 
493  (so  holding,  where  a  contract  to 
install  electric  lighting  apparatus 
defined  the  word  "plant  as  used  in 
one  subdivision  in  the  contract  to 
consist  of  two  engines  and  two  dy- 
namos, but  In  other  subdivisions  of 
the  contract  used  It  in  a  broader 
meaning). 

87.  See  words  and  phraaea  passim 
this  work. 

88.  Jewett  v.  SIddons,   9  Ind.  45S. 

89.  RolUns  v.  Henry,  84  N.  C. 
669.   571. 

90.  Lee  V.  Byrne,  76  Ala.  112.  133: 
Campbell  v.  Northwest  Ekikington 
Impr.  Co.,  36  App.    (D.  Ct   149. 

91.  Mariner  v.  Ingraham,  127  HI. 
A.  642,  547  [aft  230  HI.  ISO,  82  NE 
577). 

99.     Fraley  v.   Bentley,  I  Dak.  2S, 

36,  46  NW  St)6. 

9a  Baldwin  v.  Humphrey.  44  N. 
Y.   609,   616. 

94.  Hopkins    V.    Millard.    9    R.    L 

37,  39. 

95.  Dwlnel  V.  Bernard,  32  Me. 
116,  118. 

9a  Watson  v.  King,  73  Hun  340. 
344,  26  NTS  177  [aff  144  N.  T.  704 
mem,   39    NB   859    meml. 

97.    Weed  v.  Draper,  99  Mass.  S3.  S9. 

9a  Ferret  v.  King,  30  La.  Ana 
1368,  1369.  31  AmR  240. 

99.  Lawrence  v.  Church,  10  NTS 
566,  567  [rev  on  other  grounds  138 
N.  T.   324.   28   NB  4991. 

1.  R.  M.  Gllmour  Mfg.  Co.  v.  Cor- 
nell,   26    Misc.    763,    752,    67    NTS    81. 

9.  In  re  FoKcht,  2  Woodw.  (Pa.) 
368,  270. 

a  sterling  Co.  v.  Roys,  60  IlL  A. 
438,  43», 

4.  Berlin  Iron  Bridge  <^.  t. 
American  Bridge  Co.,  76  Conn.  1,  4. 
56  A  573. 

6.  Funk  v.  Mohr,  86  III.  A.  17. 
100   [afr  186   111.   395,   67  NB   2]. 

a  Watson  V.  Donald,  142  IlL  A 
110. 

7.  Lyon  v.  Hires,  91  Md.  41t  417. 
46  A  985. 

a  Abel  V.  Wilder,  9  Xiea  (Tenn.) 
453,  465. 


For  latar  oaaaa,  dawlopBwata  and  aluuMTM  in  the  law  see  eumalatlve  Anaotatloiui,  aame  tlU*,  pac*  and  not*  number. 
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value";*  "asseaament";*'  "assumption";"  "a»- 
sumption  of  bills";"  "at  least";"  "at  the  option 
of  either  party";"  "available  phosphoric  acid";" 
"avails  of  any  sales";"  "bankable  paper";"  "be- 
yond eavil";"  "tinsiness  enerjfies,  time,  and  atten- 
tion";" "cancel  the  indebtedness";*'  "certain  in- 
cumbrances";" "clear,  g^b  and  pile  the  brush ";** 
"clearing  land";**  "conunonly  in  use";**  "com- 
plete, in  the  miU";*»  "condition";**  "cnq)  time";" 
"cultivate  and  maintain";**  "cut,  grub,  and  remove 
or  bum";"  "deal";^'  "debt  due";»^  "debts  .  .  . 
made  in  the  furnishing  and  improving  said  hotel";" 
"decree  or  judgment";"*  "dower  and  thirds";** 
"dower  right ";**  "during  the  continuance  of  this 
agreemrait";**  "drainage";*'  "each";**  "ef- 
fected";**  "equal  to";**  "expenses";*^  "face  of  a 
judgment "  ;**  "  face  or  par  value  "  ;*•  "  f actories ' '  ;** 
"factoi^  prices";**  "fair  average  crop";**  "filtra- 
tion";**^ "final  judgment";**  "find  help";*'  "first 
class  funeral";*  "first  pn^ts";*^  "forced  out  of 


the    company' 


'for    good    cause' 


'fund 


due";**  "-funiish";**  "further  errors";**  "future 
proceeds  of  said  property";*'  "givmg  up  and  sur- 
rendering";**   "good    and    sufficient    supply    of 


water' 


'gross    eamngs' 
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"gross    ton"-** 


"hauled  by  wagon";**  "heirs";**  "his  real  esUte 
situate  in  West  Rozbury,  ineluding  the  dwelling 
house  thereon";**  "hogs";*»  "if  for  any  reason";* 
"if  the  execution  can  be  delayed";*^  "in  all  things 
yet  remaining  to  be  done  on  the  part  of";**  "in- 
debtedness";* "in  trust";"  "inventions";"  "it 
being  understood ";'*  "it  is  agreed";"  "it  is  un- 
derstood";" "keep  <^en  the  water-ways";" 
"known  business";"  "legal  process";"  "le^ 
representatives";"  "line  of  goods";"  "living 
heir";**  "lost  or  injured";**  "may  receive";" 
"moneys  expended";**  "more  or  less";**  "naviga- 
tion permitting";**  "net";**  "net  proceeds  of  all 
that  may  be  recovered";*'  "net  profits";**  "nomi- 
nal capacity  of  140  horse  power";**  "nominal  horse 
power";**  "official  weights  an^  grades";"  "on 
proper  and  lawful  authority  and  manner";**  "on 
shares";**  "open  the 'old  ditch";**  "or  any  other 
property  .  .  .  the  same  as  cash";**  "order ";•* 
"or  give  other  satisfactory  security";"  "ordinary 
stock";**  "other  goods";**  "outstanding,  title";* 
"passotger  train";'  "pay  all  the  taxes  now  due";* 
"pay  his  ezpmises  out  to  California";*  "percent- 


•.  VletU  V.  Nesbltt.  22  Nev.  t»0, 
41  P  161. 

IOl  Stephanl  ▼.  Chicago  Catholic 
Bishop.  2  111.  A.  24>.    . 

11.  I>ns  V.  Chicago,  etc.,  R.  Co., 
Ill   Wis.  198,  202,  86  NW  COT. 

18.  Newman  v.  San  Antonio  Tract. 
Co.,   (Tex.  Civ.  A.)   166  SW  688,   680. 

18.  Warren  Mfg.  Co.  v.  Hoffman, 
62   Md.  16S,  170. 

14.  Union  Trust  Co.  v.  Michigan 
Electric  Co.,  140  Mich.  181,  188,  108 
NW  666. 

15.  Clark  ▼.  Adams,  56  N.  T.  Su- 
per.  660,   8  NTS  819. 

lei  Wataon  v.  King,  78  Hun  840, 
345.  26  NTS  177  [all  144  N.  T.  704 
Riem.   89  NE  869  mem]. 

17.  Edward  P.  AUis  Co.  v.  Madi- 
son Electric  Light,  etc.,  Co.,  9  S.  D.' 
459.   464,   70  NW  660. 

1&  Dlckerson  v.  Pyle,  4  Phila. 
(Pa.)   269,  261. 

19.  McLane  T.  Maurer,  U  Tex. 
Civ.  A.  76,   66  SW  698,  696,   1108. 

80,  Auburn  City  Bank  v.  Leonard, 
40   Barb.   (N.  T.)  119. 

81.  Fitts  V.  Holtt.  17  N.  H.  680, 
S>2. 


412. 


Holmes    v.    Stnrom«I,    16    111. 


Seavey   v.    Shurick.    110    Ind. 
494.  496,  11  >m  697. 

84.  Corsl  V.  Maretsek,  4  E.  D. 
Snnlth  (N.  T.)  1. 

85.  Grove  V.  Miles,  68  111.  838, 
389' 

S8.  Meaner  v.  McKowan,  4  Watts 
A   S.    (Pa.)    802,   808. 

87.  Martin  v.  CHiapman,  6  Port. 
(Ala.)   844,  861. 

88.  Usher  v.  Hlatt,  21  Kan.  648, 
650. 

88.  Newton  ▼.  Highland  Impr. 
Co.,    62  Minn.   486,  441,   64   NW  1146. 

30.  Wilson  v-.  Delaney,  187  Iowa 
636.  638,  118  NW  842. 

81.  Leggett  v.  Sing  Sing  Bank.  26 
Barb.  (N.  T.)  826,  882  [rev  on  other 
grounds  24  N.  T.  2881. 

88.  Delp  y.  Barthoiomay  Brewing 
Co..   123  Pa.  42,  16  A  871. 

33.  Ru5ssell  v.  Lathrop,  117  Mass. 
424,  427. 

34.  Oall  v.  Gail,  127  App.  Dlv. 
892.  895,  112  NTS  96  [rev  67  Misc. 
645,  108  NTS  647]. 

35.  Hoerath  v.  Hogan,  41  111.  A. 
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age  of  total  net  receipts":'  "posts,  depots,  and 
stations";*  "practicable",  "preceding  tnis  con- 
tract, or  hereafter";*  "price";*  "proceeds";" 
"profits";"  "profits  derived  from  the  bicycle  busi- 
ness";" "pro  rata";"  "reimburse";"  "repair  and 
renew,  so  far  as  necessary,  the  gutter";"  "rest 
and  residue";"  " safe, responsible  person";"  "said 
sums";"  "sale";""  "same";"  "sanction";" 
"scenery  and  fixtures  for  a  theater";'*  "serv- 
ices";** "settle";**  "settlement";**  "shop  cost";** 
"sole  proprietor";**  "specie";**  "spoiled  lum- 
ber";** "stake  race";**  "straight  line";*'  "stump- 
age  cut  on  said  land";**  "stump  and  clear  ready 
for  the  plow";**  "successful";**  "such  as  hereito- 
fore  furnished";**  "superintendent";**  "taxable 
year  of  1890";**  "taxes";**  "the  bank  would  take 
care  of  it,"  with  reference  to* a  judgment;**  "the 
premises  known  as  the  'Standard  Theater'  ";** 
"thereafter";"  "the  real  and  personal  property, 
franchises,  capital  stock,  or  gross  receipts";**  "to 
leave  all  tools,  implements,  etc,  which  were  received 
with  said  place,  thereon  in  as  good  condition  save 
wear  and  use  as  when  found";**  "to  pay  all  the 


claims  against  said  boat,  and  hold  the  [seller]  haim- 
less  from  all  such  claims";**  "to  pay  and  guar- 
antee";** "to  pay  about  $23,500  debts";**  "to  pay 
over  to  said  .  .  .  one-half  of  what  I  receive  for 
said  land";**  "to  pay  $300,000  of  the  company's 
mortg^age-bonds  and  interest,  as  and  when  the  same 
mature";**  "to  stop  all  proceedings  in  law  now  and 
hereafter  against";**  "use  all  necessary  eare  and 
diligence  in  the  sale  [within  a  certain  time],  of 
said  lots  [of  land]";*  "trade";*'  "transfer";** 
"two  miles  east  of";**  "use  and  benefit  entirely";** 
"very  handsome  funeral";**  "with  the  right  of 
transfer";**  "whenever  I  shall  receive  or  realize 
the  above  sum";**  "wiUing";"  "worked  np".*» 

[$  493]  7.  Oramnuitical  Oonstmctlon — a.  In  a«B- 
eraL  The  grammatical  construction  of  a  contract 
will  not  be  followed  if  a  different  construction  wiU 
bettor  give  effect  to  the  intention  of  the  parties  as 
shown  by  the  whole  instrumoit  and  accomplish  the 
object  for  which  the  contract  was  executed.  Rules 
of  grammatical  construction,  however,  are  not  to 
be  disregarded  where  they  serve  to  throw  light  on 
the  intent  of  the  parties." 
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[i  494]  b.  Fnnctaation.  The  punctuation  of  a 
document,  although  it  may  aid  in  determining  the 
meaning,  -will  not  control  or  cl^ange  a  meaning  whidi 
is  plain  from  a  consideration  of  the  irhole  docu- 
ment and  the  circumstances.**  Nor  can  punctuation 
marks  be  allowed  to  give  the  contract  an  uncon- 
scionable and  inequitable  meaning."  In  order  to 
give  effect  to  the  intent  of  the  parties  it  has  been 
held  that  the  court  may  employ  proper  punctuation 
marks  in  reading  the  contract.** 

li  495]  c.  Tnuupontion  of  Words.  It  is  per- 
missible to  transpose  words  in  a  contract  in  order 
to  make  its  meaning  more  clear  and  to  carry  out 
the  intent  of  the  parties." 

[i  496]  8.  Interpolation  or  Humiliation  of  Terms. 
While  the  courts  should  avoid,  if  possible,  holding 
a  contract  void  on  the  ground  of  uncertainty,* 
they  have  no  right  to  interpolate  or'  to  eliminate 
terms  of  material  legal  consequence  in  order  to 
uphold  it."  Where  necessary  to  effectuate  the  in- 
tention of  the  parties,  a  word  or  phrase  may  be 


disregarded,**  but  words  cannot  be  rejected  contrary 
to  the  intent  of  the  partiea,*"  and  no  word  in  a  con- 
tract is  to  be  treated  as  a  redundancy,  if  any  mean- 
ing reasonable  and  consistent  with  other  parts  can 
be  given  to  it.'*  Bnt  where  it  is  clear  that  a  word 
has  been  used  inadvertently,  and  it  is  clearly  incon- 
sistent with,  and  r^ugnant  to,  the  meaning  of  the 
parties,  it  will  be  rejected  altogether."  Words  can- 
not be  added  to  a  contract  to  help  out  a  doubtful 
construction.''*  But  where  by  inadvertence  words 
are  plainly  omitted  from  a  contract  they  may  be 
supplied  by  construction  if  the  context  indicates 
what  they  are.'*  Blanks  left  in  a  contract  may  be 
filled  by  way  of  construction  only  when  the  instru- 
n&ent  contains  the  means  of  supplying  them  with 
certainty." 

[i  497]  9.  Inoonsistent  and  Conflicting  Olauses. 
Where  two  clauses  are  inconsistent  and  conflicting, 
they  must  be  construed  so  as  to  give  effect  to  the 
intention  of  the  parties  as  collected  from  the  whole 
instrument,''  and  apparently  conflicting  provisions 


120;  Perry  t.  J.  L.  Mott  Iron  Works 
Co..  207  HasH.  601,  93  NB  798;  Union 
Ba.nk  v.  Redwlne,  171  N.  C.  6S9,  88 
SB   878. 

[a]  xaaatratlon.— The  mle  of 
Kranamatlcal  conetructlon  of  langu- 
age that  a  QTiBllfylnK  word  or  phrase 
ordinarily  refers  to  Its  nearest  ante- 
cedent has  been  applied.  Perry  v.  J. 
L.  Mott  Iron  Works  Co.,  207  Mass. 
601.   93  NS  798. 

as.  U.  8. — Bwing  V.  Burnet,  11 
Pet.  41,  9  !>.  ed.  684;  Holmes  v. 
Pheniz  Ins.  Co.,  98  Fed.  240,  39  CCA 
46.    47   LRA   308. 

Ala. — Seay  v.  McCormlck,  88  Ala. 
649:  English  v.  McNair,  84  Ala.  40. 

111. — ^Allen  V.  U.  S.  Fidelity,  etc., 
Co.,  269  111.  234,  109  NB  103$;  Osbom 
V.  Farwell,  87  III.  89,  29  AmR  47; 
Allen  T.  V.  S.  Fidelity,  etc.,  Co.,  193 
III.  A.  193  [aff  289  111.  284,  109  NB 
10361. 

Ind. — EHsey  v.  New  York  Fidelity, 
etc,  Co.,    (A.)   109  NE  418. 

Mass. — Perry  v.  J.  L.  Mott  Iron 
'Worlts  Co.,  207  Mass.  SOI,  93  NB 
798:  Com.  v.  Orant,  301  Mass.  468, 
87    NB  896. 

Mo. — Bruensmann  v.  Carroll,  63 
Mo.  313. 

N.  C— Bonn  v.  Wells,  94  N.  C.  «7. 

Pa. — White  y.  Smith,  38  Fa.  186, 
76    AmD    689. 

W.  Va. — O'Brien  v.  BHce,  21  W. 
Va.  704. 

[a]  BMMoa  tot  >«1«»— "In  a  con- 
tract the  words,  and  not  the  puneta- 
ation.  are  the  oontrolling  guide  In 
Its  construction.  Punctuation  Is  no 
IMtrt  of  the  Bnglish  language.  The 
supreme  court  say  that  it  Is  a  most 
fallible  guide  by  which  to  interpret 
a  writing.'  Bwlng  v.  Burnet,  11  Pet 
(U.  8.)  41,  64,  9  L.  ed.  624.  The  Cen- 
tury Dictionary  tells  us,  what  is 
common  knowledge,  tliat  'there  is 
still  much  uncertainty  and  arbitrari- 
ness Ih  punctuation.'^  .It  is  always 
subordinate  to  the  text,  and  is  never 
allowed  to  control  its  meaning.  The 
court  will  take  the  contract  by  its 
four  comers,  and  determine  its 
meaning  from  its  language,  and, 
having  ascertained  from  the  ar- 
rangement of  its  words  what  its 
meaning  is,  will  construe  it  accord- 
ingly, without  regard  to  the  punctu- 
ation marks,  or  the  want  of  them. 
The  sense  of  a  contract  is  gathered 
from  its  words  and  their  relation  to 
each  other,  and,  after  that  has  t>een 
done,  punctuation  may  be  oised  to 
more  readily  point  out  the  division 
in  the  sentences  and  parts  of  sen- 
tences. But  the  words  control  the 
punctuation  marks,  and  not  the 
punctuation  marks  the  words.  If 
there  was  not  a  punctuation  mark  In 
this  whole  clause,  Ita  meaning  would 
be  plain,  and  whether  a  comma  or  a 
semicolon  is  placed  between  the  two 
members  of  the  sentence,  the  two 
members  are  there,  separate  and  dis- 
tinct,   as    a    result    of    the    obvious 
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meaning  of  the  words  and  their 
arrangement."  Holmes  v.  Phenix 
Ins.  Co.,  98  Fed.  240,  241,  39  CCA 
46.  47  LRA  308. 

[b]  lUaatratloa^— Although  no 
comma  follows  the  word  "lien"  in  a 
bond  accomi>anying  a  mortgage,  and 
iroviding  that  any  Judgment  entered 
>y  virtue  of  the  bond  shall  be  re- 
stricted "in  its  lien  operation  and 
effect"  to  the  premises  descrihed  in 
the  mortgage,  the  word  will  not  be 
considered  an  adjective;  but  the  re- 
striction will  be  held  to  apply  both 
to  the  lien  of  the  Judgment  and  to 
its  .operation  and  effect.  In  re  Ab- 
bott, 198  Pa.  498,  48  A  436. 

68.  Rice  V.  Lincoln,  etc.,  R.  Co.. 
88   Nebr.   307,   129   NW  426. 

64.  U.  8.  Fidelity,  etc.,  Co.  v, 
American  Bo;tiding  Co.,  31  Okl.  669. 
122  P  142  (where  the  court  inserted 
parentheses). 

65.  Potthoff  V.  Safety  Armorite 
Conduit  Co.,  143  App.  Dlv.  161.  127 
NTS  994 

as.  Hoist  V.  Harmon,  122  Ala.  463, 
26   S   167. 

67.  Elmore  v.  Parish,  170  Ala.  499. 
64  S  203;  2iohrlaut  v.  Mengelberg, 
144  Wis.  664,  124  NW  247,  128  NW 
976;  Mississippi  River  Logging  Co. 
V.  Wheelihan,  94  Wis.  96,  68  NW  878. 

68.  Cochran  y.  Vermilion  County, 
113  III.  A.  140. 

68.  Rlcketts  V.  Buckstaff,  64  Nebr. 
861.   90   NW  916. 

70.  Ark. — Arlington  Hotel  Co.  V. 
Rector,   124  Ark.   90,    186  8W  622. 

Del. — Randel  v.  Chesapeake,  etc., 
Canal  Co.,  1  Del.  161. 

III. — ^Bloomington  Canning  Co.  v. 
Union  Can  Co.,  94  111.  A.  62;  World's 
Fair  Hotel,  etc.,  Bureau  v.  Court- 
right,  67  111.  A.  281. 

La. — Rolland  v.  MeCarty,  19  La.  77. 

Mo. — Heywood  v.  Heywood,  42  Me. 
229,  66  AmD  277. 

N.  Y. — Gall  V.  Gail,  127  App.  Div. 
892,  112  NYS  96  [rev  67  MiSC  646, 
108  NYS  647]. 

Pa, — Thompson  v.  Craft,  238  Pa. 
126,  86  A  1107. 

W.  Va. — Carnegie  Natural  Oas  Co. 
V.  South  Penn  Oil  Co.,  66  W.  Va.  402, 
412,  49   SB  648   [cit  CVC]. 

"A  word  not  plainly  inserted  by 
accident  or  mistake  [In  a  contract] 
is  never  to  be  thrown  out  entirely 
while  there  is  a  plain  and  natural 
construction  that  can  be  given  to  it, 
not  manifestly  destructive  of  the 
general  intent  of  the  sentence." 
Thompson  v.  Craft,  238  Pa.  126,  186, 
86  A  1107. 

Oivlag  effaot  to  all  teana  of  oob> 
traot  see  supra  I  486. 

71.  111.— Hlbbard  v.  McKinley,  28 
111.    240. 

Ky. — Stockton  v.  Turner,  7  J.  J. 
Marsh.    192. 

N.  Y.— Buck  V.  Buck,  18  N.  T.  387. 

N.  C. — Davis  V.  Frailer,  160  N.  C. 
447,  64  SB  200;  Iredell  v.  Barbee,  31 
N.  C.  260. 


N.  D.— Barney  v.  Wirts,  30  N.  D. 
292.    162   NW  803. 

Oh. — McKelvey  v.  Eurelca  F.  &  M. 
Ins.  Co.,  20  Oh.  Cir.  Ct.  N.  S.  88  1 
Oh.  A  184. 

Bng. — Dallman  v.  King,  4  Bing.  N. 
Cas.  106,  88  BCL  819,  132  Reprint 
729;  Wells  v.  Tregnsan,  2  Balk.  463, 
91  Reprint  400. 

Ont. — ^Newman  v.  arand  Trunk  R. 
Co.,  80  Ont.  L.  286,  16  OntWR  lOL 

[a]  niaatratteaj— Where  a  bond 
recited  a  debt  due  from  the  obligor 
to  the  obligee,  but  the  condition  was 
that  it  should  be  void  if  the  obligor 
did  "not"  pay  it,  it  was  held  that  the 
word  "not"  would  be  rejected  as 
repugnant  Weils  v.  Tregusan,  2 
Salk.  468,  91  Reprint  400, 

n.  Ingersoll  v.  Coram,  137  Fed. 
418:  Klauder  v.  C.  V.  O.  Import  Co., 
61  Misc.   266,   113   NYS  716. 

[a]  4)aalli>iag  woxda  are  not  to 
be  read  into  a  contract  where  they 
would  narrow  the  appfu-ent  general 
purpose,  and  defeat  what,  but  for 
the  addition,  would  be  both  a  rea- 
sonable and  Just  result.  Ingersoll  v. 
Coram,  127  Fed.  418. 

73.  Irwin  v.  Nichols,  87  Ark.  97, 
112  SW  209;  Dodd  V.  Mitchell.  77 
Ind.  388. 

[a]  WoXUi  MqnMMU— (1)  "Not" 
Irwin  V.  NicholsTsTArk.  97.  112  SW 
269.  (2)  "Yearly."  Dodd  v.  Mitcbell. 
77  Ind.  388. 

74.  Rhyne  v.  Rhyne,  161  N.  C.  400, 
66  SB  348  (holding  that  the  rule  did 
not  apply  where  the  contract  could 
be  construed  as  complete  without 
fllling  the  blank). 

75.  U.  S. — New  Jersey  Fdy.,  etc, 
Co.  V.  U.  8..  44  Ct  CI.  670. 

Ala. — Mobile  (^unty  v.  Linch,  73  8 
433. 

Ark. — Mississippi  Home  Ins.  C!o.  v. 
Adams,  84  Aric  431,  436,  106  SW  209 
[cit  Ocj. 

Ill.-^-Cumberledge  v.  Brooks,  236 
111.  249,  86  NB  197;  Hendricks  v. 
Roley,   184  111.  A.  164. 

Iowa. — Tuck  V.  Singer  Mfg.  Co.,  67 
Iowa  576,  26  NW  812. 

La. — Union  Ferry  Co.  v.  Southern 
Impr.,  etc.,  Co.,  124  La.  769,  60  S 
704;  Barber  Asphalt  Pav.  Co.  v.  St. 
Louis  Cypress  Co.,  121  La.  162,  162, 
46  s  193  rcit  Cyci. 

Mass. — Heywood  v.  Perrin,  10  Pick. 
228,  20  AmD  618;  Knower  v.  Emer- 
son, 9  Pick.  422;  Worthington  V. 
Hylyer.    4   Mass.   196. 

Minn. — ^Nostdal  v.  Morehart,  132 
Minn.  361,  167  NW  684. 

Mo. — Bent  v.  Alexander,  16  Mo.  A. 
181. 

N.  J. — ^Horwits  V.  American  Surety 
Co.,  85  N.  J.  L.  98,  100,  89  A  246 
[cit  Cyol. 

Okl. — Union  Trust  Co.  ▼.  Shelby 
Downard  Asphalt  Co.,  156  P  903; 
Gilflllan  v.  Bartlesvllle,  46  Okl.  428, 
148  P  1012,  1014  [cit  Cyc].     • 

Pa. — Straus  v.  wanamaker,  17S  Pa. 
213.  34  A  648;   Hasleton  Coal  Co.    v. 
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CONTRACTS 


(§§  497-498 


must  be  reconciled  if  possible  by  any  reasonable  in- 
terpretation,^' it  bdng  necessary  for  this  purjKtse 
to  consider  the  entire  instrument  and  the  surround- 
ing circumstances."  If  one  clause  is-  at  variance 
with  another,  the  one  contributing  most  essentially 
to  the  contract  will  be  entitled  to  more  considera- 
tion than  that  which  ccwtributes  less,^'  or,  as  has 
been  said,  the  clause 'which  essentially  requires 
something  to  be  done  to  effect  the  general  purpose 
of  the  contract  itself  is  entitled  to  greater  consid- 
eration than  the  other."  Where  two  clauses  are  so 
repugnant  that  they  cannot  stand  together,  the  first 
will  be  retained  and  the  second  rejected,"'  unless  the 
inconsistency  is  so  great  as  to  avoid  the  instrument 
for  uncertainty,'^  and  this  rule  is  the  more  readily 
applied  where  the  instrument  is  apparently  care- 


Buck  Mountain  Coal  Co.,  S7  Pa.  301. 

Tex. — Stone  v.  Roblnaon.  (Civ.  A.) 
180  SW  186. 

Va. — State  Sav.  Bank  v.  Stewart. 
93  Va.  447.  25  SE  643;  Preston  v. 
Helskell,  ii  Qratt.  (73  Va.)  48; 
Wootton  V.  Redd,  12  Gratt  (68  Va.) 
196. 

Ont. — ^Kennedy  v.  Harris,  7  Dom 
LR    291,    28    OntWR    179,    4    OntWN 

Sask. — Independent  Lumber  Co.  v. 
David.  6   Saak.  L.  1.  .  „  , 

Newfoundl. — ^Anglo-American  Tel. 
Co.  V.  Held-Newfoundl.  Co.,  9  New- 
foundl. 307  appendix  Iv. 

76.  U.  S. — Rushins  v.  Manhattan 
t,.  Ins.  Co..  224  Fed.  74.  139  CCA  620. 

Ark. — Ford  Hardwood  Lumber  Co. 
V.  Clement,  97  Ark.  622,  136  SW  843. 

C^l. — Royal  Ins.  Co.  v.  Caledonian 
Ins.  Co.,  20  Cal.  A.  604,  129  P  697. 

Fla. — ^Hull  V.  Burr,  58  Fla.  432,  (0 
8  764. 

Ma«8. — ^FerKUSon  v.  Union  Mut.  L. 
Ins.  Co.,  187  Mass.   8,  72  NB  368. 

Mich. — Thomson  Electric  Welding 
Co.  V.  Peerless  Wire  Fence  Co.,  19() 
Mich.   496,   157  NW  67. 

Miss. — ^Home  Mut.  F.  Ins.  Co.  v. 
Pittman,  111  Mlas.  420,  71   S  739. 

Pa.— McMillin  v.  Titus,  222  Pa. 
600,  72  A  240. 

S.  D. — ^Flnke  v.  Flnke,  87  S.  D.  46, 
16S  NW  696. 

Tex. — ^Broocks  v.  Moss,  (Ctv.  A.) 
176  SW  791.  „     ^ 

Wash. — Dew  v.  Pearson,  78  Wash. 
602,  132  P  412.  _ 

W.  Va. — ^Barber  v.  Wheeling  F.  & 
U.  Ins.  Co..  16  W.  Va.  658,  37  AmR 
800. 

Wis. — Southern  Flour,  etc.,  Co.  v. 
McGeehan,  144  Wis.  130.  118  NW  879. 

77.  Strauss  v.  Yeager,  48  Ind.  A. 
448.  98  NE  877;  Thompson  v.  Waits, 
(Tex.  Civ.  A.)    169  SW  82. 

78.  Smith  V.  Davenport.  84  Me. 
620;  Vary  v.  Shea.  36  Mich.  388; 
Nostdal  V.  Morehart,  132  Minn.  361, 
167  NW  684.  See  Morgan  v.  Morgan, 
60  W.  Va.  327,  333.  66  SE  389.  9  Ann 
Gas  948   (clt  Cyc]. 

79.  Morrill,  etc..  Constr.  Co.  v. 
Boston,  186  Mass.  217.  71  NE  650. 
See  Brady  v.  Carolina  Steel  Bridge, 
etc..  Co..  76  S.  C.  297,  56  SE  964  (to 
like  effect). 

80.  Cal. — ^Henne  v.  Summers,  '  16 
Cal.  A.  67.  116  P  86. 

N.  J. — yickers  v.  Electrozone  Com- 
mercial Co..  67  N.  J.  L.  666,  62  A 
467. 

N.  y. — Pittsburg,  etc..  R.  Co.  v. 
Central  Trust  Co.,  166  App.  Div.  182, 
141   NYS  66. 

S.  C. — Smith  V.  Cllnkscales,  102  S. 
C.  227.  85  SE  1064. 

9.  D. — Dustln  V.  Interstate  Busi- 
ness Men's  Ace.  Assoc.  37  S.  D.  636, 
159   NW  395,  LRA1917B  319. 

Ont. — Waller  v.  Carnew,  29  Ont 
400. 

[a]  ZUiutrati<ni<— Where  a  party 
to  an  agreement  to  buy  a  certain 
amount  of  goods  by  a  subsequent 
conditional  stipulation  seeks  to  re- 
lieve himself  from  all  liability,  the 
stipulation  will  be  rejected  as  repug- 
nant   to    the    covenant.      Vickers    v. 


Electrozone  Commercial  Co.,  67  N.  J. 
L.   665.   62  A   467. 

81.  Vickers  v.  Electroaone  Com- 
mercial Co.,  67  N.  J.  L.  666.  62  A  467. 

89.  Employers'  Liability  Assur. 
Corp.  V.  Morrow,-  143  Fed.  760,  74 
CCA  640. 

83.  Leader  Co.  v.  Little  Rock  R., 
etc.,  Co..  120  Ark.  221,  179  SW  368. 

84.  Thompson  v.  Waits,  (Tex. 
Civ.   A.)    169    SW   82. 

85.  Cnlon  Pub.  House  v.  Tumble- 
son,  (Iowa)  134  NW  652:  Oulf  Re- 
fining Co.  v.  Charlotte  Constr.  Co., 
167  N.  C.  277,  72  SE  1003;  Davis  v. 
Frazier,  160  N.  C.  447,  64  SE  200r 
Lachmund  v.  Lope  Sing,  64  Or.  106, 
102  P  B98. 

88.  Lachmund  v.  Lops  Sing,  64  Or. 
106,    102  P   698. 

87.  U.  S. — Thomas  v.  Taggart,  209 
U.  S.  886,  28  set  619,  62  L.  ed.  845 
[aff  149  Fed.  176.  79  CCA  1241; 
Sturm  T.  Boker.  160  U.  S.  812.  14 
set  99,  37  L.  ed.  1093;  Llpschlts  v. 
Napa  Fruit  Co.,  223  Fed.  698.  139 
CCA  228;  Pike's  Peak  Hydro-Electric 
Co.  V.  Power,  etc..  Co..  166  Fed.  184, 
92  CCA  392;  Daly  v.  Busk  Tunnel  R. 
Co.,  129  Fed.  618.  64  CCA  87;  Her- 
nandez V.  Sun  Mut.  Ins.  Co..  12  F. 
Cas.  No.   6.416.   6  Blatchf.  317. 

Ala. — John  Deere  Plow  Co.  v.  City 
Hardware  Co..  176  Ala.  612,  67  S  821; 
Thornton  v.  Sheffield,  etc.,  R.  Co.,  84 
Ala.   109,  4  S   197.  6  AmBR  337. 

Colo. — American  Surety  Co.  v. 
Empson.  39  Colo.  446.  89  P  967. 

111. — Chicago  V.  Weir.  165  111.  582. 
46  NE  726  (aff  67  111.  A.  247];  Love- 
less V.  Thomas.  162  111.  479.  38  NB 
907;  Peo.  v.  Dulaney.  96  III.  503; 
American  Express  Co.  v.  Plnckney. 
29  111.  392;  Morris  v.  Rhode  Island 
Ins.  Co..  181  111.  A.  500;  Soucy  v. 
Louis  Obert  Brewing  Co..  180  111.  A. 
69;  Bennett  v.  Giles.  Ill  III.  A.  428 
[rev  on  other  grounds  233  111.  16,  84 
NB  401. 

Ind. — Perry  v.  Acme  Oil  Co.,  (A.) 
80  NE  174. 

Iowa. — Low  V.  Young,  158  '  Iowa 
15.   138  NW  828. 

Ky. — Northern  Coal,  etc..  Co.  v. 
Bates.  146  Ky.  624,  628.  143  SW  13 
felt  Cyc];  American  Bridge  Co.  v. 
Glenmore  Distilleries  Co.,  107  SW 
279,  32  KyL  873. 

Mich. — Mansfield  Mach.  Works  v. 
Lowell  Common  Council,  62  Mich. 
646,  29  NW  105;  Russell  v.  Bondie, 
61   Mich.   76.    16   NW   239. 

Minn. — Egan  v.  Winnipeg  Baseball 
Club.  96  Minn.  845,  104  NW  947; 
Sprague  Electric  Co.  v.  Hennepin 
County.  83  Minn.  262,  86  NW  332; 
Murray  v.  Pillsbury,  69  Minn.  85.  60 
NW  844;  Phoenix  Ins.  Co.  v.  Taylor, 
6  Minn.  492. 

Nev. — Eager  v.  Mathewson,  27 
Nev.  220,  74  P  404. 

N.  Y. — Poel  v.  Brunswick-Balke- 
Collender  Co.,  216  N.  Y.  810.  110  NE 
619;  Chadsey  v.  Gulon.  97  N.  Y.  333; 
Clark  v.  Woodruff.  83  N.  Y.  618;  Hill 
V.  Miller.  76  N.  Y.  32;  Fagan  v.  Ul- 
rlch,  168  App.  Div.  342,  152  NYS  37; 
Hutt  V.  Zimmer,  78  Hun  23,  28  NYS 
1014;  Woodruff  T.  Commercial  Mut. 
Ins.    Co..    2    Hilt.    122;    John    J.   Daly 


lessly  drawn,''  or  where  the  conflicting  clause  is 
on  the  back  of  the  contract."  But  where  the  lan- 
guage admits  of  but  one  meaning  and  the  different 
clauses  are  plainly  contradictory,  they  mutually  de- 
stroy each  other,  and  render  the  instrument  void.^ 
In  any  event  a  subsequent  clause  may  be  rejected  as 
repugnant  only  where  it  cannot  be  given  effect  by 
any  fair  or  reasonable  inteipretation  of  the  entire 
contract,'"  the  rejection  of  a  repugniuit  clause  being 
an  expedient  which  the  court  will  have  reeourse  to 
very  reluctantly." 

[i  4981  10.  Writing  and  Printtag.  Where,  as  in 
the  use  of  printed  forms,  a  contract  is  partly  printed 
and  partly  written,  and  there  is  a  conflict  between 
the  printing  and  the  writing,  the  writing  will  pre- 
vail."    Handwriting  will  under  the  same  rule  pre- 

Iron,  etc,  Co.  v.  U.  S.  MetaU  etc.. 
Co.,  76  Misc.  674,  187  NYS  160; 
Amsdell  v.  Cherry  (Jas,  etc..  Co..  146 
NYS  825;  Howland  v.  Commercial 
Ins.  Co..  Anth.  N.  P.  42. 

Oh. — Farmers'  Nat.  Bank  v.  Dela- 
ware Ins.  Co..  83  Oh.  St.  309.  94  NE 
884. 

Okl.— West  v.  Tllley.  157  P  288; 
Ramsey  v.  Hessig-Ellia  Drug  Cc  32 
Okl.  457,  122  P  662. 

Pa. — Howard  F.  Ins.  C!o.  v.  Bruner. 
23  Pa.  50-  McArthur  v.  Tionesta  Gaa 
Co.,  28  Pa.  Super.  668;  Uoore  v. 
Lichtenberger.   26   Pa.  Super.   268. 

Tex. — Baldwin  v.  Haskell  Nat 
Bank.  104  Tex.  122,  138  SW  864,  866. 
184  SW  1178  [quot  Cyc];  American 
Nat  Ins.  Co.  v.  Van  Dusen.  (Civ.  A) 
186  SW  634,  636  [clt  Cyc] ;  Armstrong 
v.  National  I..  Ins.  Co.,  (Civ.  A.)  112 
SW  327. 

Wash. — ^Eaghms  v.  Holcomb.  84 
Wash.  146,  146  P  891;  DavU  v.  Le^ 
62  Wash.  880,  100  P  752,  182  AmSR 
973 

W.  Va. — Pierpoint  v.  Plerpoint,  71 
W.  Va.  431,  76  SE  848,  849,  43  LRA 
NB   783.   AnnC8Sl914C  241    [cit   Cyc]. 

Wis. — Atlantic  Terra  Cotta  Co.  v. 
Ooetzler,  150  Wis.  19,  136  NW  188, 
AnnCaslOlSB  958. 

Eng. — Glynn  v.  Margetaom,  (1891] 
A.  C.  861. 

N.  B.— Mann  v.  8t  Croix  Paper 
Co.,  41  N.  B.  199,  6  DomLR  S9C.  11 
EastLR  81. 

Que. — Rodler  v.  Meehan.  48  One. 
Super.   897. 

[a]  Btatntorr  nrovlsiOBa^— (1)  The 
rule  stated  In  the  text  is  substan- 
tially embodied  in  statutes  in  soma 
Jurisdictions.  See  statutory  provi- 
sions: and  Bonslett  v.  Butte  Ciounty 
Canal  Co.,  18  Cal.  A.  149,  122  P  821; 
U.  S.  National  Bank  v.  Waddingham, 
7  Cal.  A.  172.  93  P  1046:  Butt  V. 
MaJer,  etc..  Brewery,  6  Cai.  A.  681. 
92v  P  662;  Urbany  v.  Carroll.  (Iowa) 
157  NW  862;  Harney  v.  Wirta,  30  N. 
D.  292,  152  NW  803:  West  v.  Tilley, 
(Okl.)  157  P  283.  (2)  The  rule  Im- 
posed by  Code  i  4616.  that  the  writ- 
ing of  an  instrument  controls  over 
the  printed  portion,  if  Inconsistent 
with  it,  being  statutory,  will  not  give 
way  to  the  rule  of  construction  that 
the  first  of  two  contradictory  pro- 
visions will  ordinarily  prevail.  Ur- 
bany V.  Carroll.   (Iowa)   167  NW  8S2. 

[b]  XOnatrnttoa^-^efendant  was 
employed  by  plaintiff  to  render  such 
services  as  might  be  necessary  as 
"consulting  oculist  and  aurlst  the 
contract  being  partly  a  written  and 
partly  a  printed  form.  By  the 
printed  form  the  physician  employed 
agreed  "to  perform  all  necessary 
surgical  and  medical  services  for  the 
treatment  of  said  persons,  if  re- 
quired to  do  so  .  .  .  and  to  furnish 
the  necessary  medicines  and  sur- 
gical appliances  for  the  same."  The 
words  and  to  furnish  the  necessary 
medicines  and  surgical  appliances 
for  the  same"  were  erased,  so  that 
the  portion  of  the  contract  which 
was  in  writing  immediately  follow- 
ing the  words,  "if  required  to  do  so" 
was   "by   the   chief  surgeon   as   con- 
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Tail  over  typewriting,'"  and  typewriting  over  print- 
ing." But  where  the  antagonism  ia  merely  appar- 
ent, the  difference  should  be  reooneiled,  if  ponible, 
by  any  reasonable  interpretaticm.*"  The  rule  that 
^eet  most  be  giveo,  if  possible,  to  all  terma  of  a 
«ontraet  applies  to  instroments  partly  written  and 
partly  printed  as  well  as  to  those  wholly  written  or 
wholly  printed." 

BilUnrads  and  Utterheada.  A  printed  billhead  or 
letterhead  cannot  be  allowed  to  control,  to  modify, 
or  to  alter  the  terms  of  a  contract  which  is  dearly 
ezpreased  in  writing  below  it.**  But  when  there 
is  no  conflict,  the  provisions  not  being  incon- 
sistent, the  written  provisions  will  not  supersede 
the  printed  ones.**  So  the  printed  heading  of  an 
order  blank  used  by  plaintiff  may  be  reforred  to, 
to  show  in  frhat  capacity  he  contracted.**       i 

[$  499]  11.  Words  and  Fignrea.  In  case  of  an 
ineonsisteoey  between  words  and  figures  in  a  eon- 


salUnK  oculist  and  aurlBt,"  etc. 
Under  a  atatute  declaring  that  when 
an  Instrument  Is  partly  In  wrltlnr 
and  partly  In  printed  form  the 
former  controls  In  case  of  Incon- 
sistency, It  was  held  that  the  em- 
ployment wiw  only  as  conaultlnK 
ocollst  and  aurlst  and  not  as  oper- 
ating physician  or  surceon.  Union 
Pac.  R.  Co.  V.  Oraddy.  2S  Nebr.  849, 
851.    862.  41  NW  809. 

88.  Sprague  Electric  Co.  v.  Hen- 
nepin County,  83  Minn.  262,  88  NW 
S12. 

88.  III. — Soucy  T.  LiOuis  Obert 
Br«winK  Co..  180  IIL  A.  69;  Bennett 
▼.  Giles.  Ill  IIL  A.  4S8  [rev  on  other 
(rounds  238  111.  16,  84  NB  40]. 

K.  T. — Heyn  v.  New  Tork  L.  Ins. 
C6.,  192  N.  T.  1,  84  NB  726  [rev  118 
App.  Div.  194.  103  NTS  20]. 

Tex. — Producers'  Oil  Co.  v.  Snyder, 
<Civ.  A.)  190  SW  614. 

■W.  Va. — Qabbert  v.  William  Sey- 
mour Edwards  Oil  Co.,  76  W.  Va. 
718.    86  SB  671.  672  Jclt  Cyc]. 

M.  B. — Mann  v.  St.  Croix  Paper 
Co..  41  N.  B.  199,  6  DomL.R  696,  11 
BastLJl  81. 

SO.  Miss. — Hardle  Tynes  Fdy., 
etc..  Co.  V.  Olen  Allen  OU  IClll,  84 
Miss.   259.   16  S  262. 

Nev. — EAgtir  V.  Mathewaon,  27 
Nev.   220,  74  P  404. 

N.  Y. — Jc*n  J.  Daly  Iron,  etc.,  Co. 
V.  U.  S.  Metal,  etc,  Co.,  76  Misc.  674, 
137    NTS  160. 

■W.  Va. — Gabbert  v.  William  Sey- 
mour Bdwards  OU  Co.,  76  W.  Va. 
71S.    86   SB  671. 

Out. — Ottawa  Blectrie  Co.  v.  St 
Jacques,  1  Ont.  U  73. 

Que. — ^Howard  v.  Calkins,  56  Qua. 
Super.    147. 

81.  Eastern  Bridge,  etc^  Co.  v. 
Curtis  Bldg.  Oo..  89  Conn.  671,  94  A 
«21. 

98.  Sturm  V.  Boker,  160  U.  S.  312. 
14  set  99,  87  L.  ed.  1093:  Summers 
V.  Hibbard,  IBS  111.  102.  38  NB  899, 
46  AmSR  877  [aff  60  111.  A.  881); 
Sturtevant  Co.  v.  Fireprooflng  Film 
Co..  216  N.  T.  199.  110  NB  440,  LRA 
1916D  1069;  Cohen  v.  Walworth,  95 
Misc.  479.  168  NTS  1081;  EnnlveUe 
Co.  V.  Leonard  KeU,  Inc.,  1«0  NTS 
160. 

[a]  Zllastratioas.— (1)  Where  a 
person  wrote  another  an  uncondi- 
tional offer  to  buy  certain  goods,  and 
the  other  wrote  back  accepting  the 
offer,  and  the  acceptance  was  un- 
qualifled.  but  was  written  on  a 
letterhead  at  the  top  of  which  were 
printed  the  words,  "All  sales  sub- 
ject to  strikes  and  accidents,"  it  was 
held  that  these  words  formed  no 
part  of  the  contract.  Summers  v. 
Hibbard,  etc.,  Co..  163  111.  102.  108, 
38  NE  899,  46  AmSR  872  [aff  SO  111. 
A.  381].  (2)  The  words,  "boiler 
guaranteed  free  from  defects  for  one 
year,"  written  on  a  printed  billhead 
at  the  time  of  the  sale,  overruled 
two  printed  clauses,  "no  special  war- 
ranty," and  "no  claims  for  labor  or 
damages  will  be  allowed."    Denivelle 


Co.  V.  Leonard  Keil.  Inc.,  140  NTS 
160.  161.  (3)  Where  a  letterhead 
containing  a  written  proposal  had  a 
clause  printed  In  small  type  at  the 
bottom  that  all  contracts  were  sub- 
ject to  approval  of  the  executive 
office,  such  a  provision  merely  from 
its  position  on  paper  was  not  part 
of  the  proposal.  Sturdevant  Co.  v. 
Fireprooflng  Film  Co.,  216  N.  T.  19*. 
110  NB  440,  LRA1916D  1069.  (4) 
Where  a  contract  of  sale  was  type- 
written, conditions  printed  in  small 
letters  at  the  top  of  the  contract 
and  above  the  description  of  the  mer- 
chandise were  held  not  binding  oa 
the  buyer,  in  the  absence  of  a  snow- 
ing that  his  attention  had  been 
called  to  such  conditions  or  that  he 
had  accepted  them  by  his  corre- 
spondence. Cohen  v.  Walworth.  95 
Misc.  479,  168  NTS  1081: 

of   tanns  not   readily 
.Ue  see  supra  |  78. 

98.  Michaelis  v.  Wolf.  136  111.  68, 
26  NB  884;  Peck  v.  Scovllle  Mfg.  Co., 
48  111.  A.  360:  Barhydt  v.  Bills,  46 
N.  T.  107;  Wheeling,  etc..  R.  Co.  v. 
Oourlev,  99  Pa.  171. 

»k.  Yoraton  v.  Brown,  178  Mass. 
103,  69  NB  664  (holding  that,  where 
defendant  signed  an  order  for  a  steel 

Slate  engraving  on  a  blank  furnished 
y  plaintiff,  it  is  competent  for  de- 
fendant to  refer  to  plaintiff's  printed 
heading  on  the  blank  to  show  that 
the  order  was  given  to  him  as  a 
publisher  of  a  certain  book,  and  not 
as  an  engraver). 

Mi  United  Surety  Co.  v.  Sum- 
mers. 110  Md.  96,  72  A  776;  Romine 
V.  Haag,   (Mo.)   178  SW  147. 

06.  U.  S.— Hickman  v.  Cabot,  183 
Fed.    747.    106  CCA   183. 

Ala. — Jones  v.  Lanier,  78  8  636. 

111.— Century  Parlor  Furniture  Co. 
V.  Harty.  etc.,  Co.,  141  111.  A.  17; 
Hammerquist  v.  Swensson,  44  111.  A. 
627. 

Iowa. — Beck  v.  Economy  Coal  Co.. 
149  Iowa  24,  127  NW  1109. 

Mich. — Thompson  Electric  Weld- 
ing Co.  'v.  Peerless  Wire  Fence  Co., 
190  Mich.  496.  167  NW  67,  69  [quot 
Cyc]. 

N.  T. — Higgins  v.  Bagleton.  II 
Misc.  223,  34  NTS  225  [rev  on  other 
grounds  165  N.  T.  466.  60  NB  287]: 
Cree  v.  Bristol.  12  Mlsci  1,  83  NTS 
19.  . 

9T.  Strauss 'V.  Teager.  48  Ind.  A. 
448,  93  NE  877.  See  New  Albany, 
etc.,  R.  Co.  V.  McCormick.  10  Ind. 
499,  71  AmD  887  (provision  as  to 
form  of  notice). 

98.  Ala. — Little  Cahaba  Coal  Co. 
V.  Xtnsi  L.  Ins.  Co..  192  Ala.  42,  68 
3  317;  Birmingham  v.  Birmingham 
Waterworks  Co.,  42  S  10,  16  [cit 
Cyc]. 

Ark.— English  v.  Shelby,  116  Ark. 
212.    172    SW    817. 

Cal. — Scudder  v.  Perce,  169  Cal. 
429,  114  P  671. 

Colo. — Jewel  Tea  Co.  v.  Watkins, 
26  C^lo.  A.  494.  146  P  719,  721  (quot 
CycJ. 


traet  the  words  govern.*' 

H  600]  18.  Sqiressio  Unins.  The  expreaaion  in 
a  oontraet  of  one  or  more  things  of  a  class  implies 
the  exclusion  of  all  not  expressed,  although  all 
would  have  been  implied  had  none  been  expressed.** 

Samadiea.  It  has  been  held  that  the  principle 
just  stated  does  not  apply  to  a  case  in  which  the 
contract  expresses  a  specific  remedy  for  its  en- 
forcement, .and  that  .in  such  case  other  remedies 
available  under  the  law  independent  of  the  oon- 
tiset  may  be  resorted  to.*^ 

H  501]  IS.  Oeneral  and  Specific  Descoiptioiis. 
The  court  will  restrict  the  meaning  of  g:eneral 
words  by  more  Specific  and  particular  descriptions 
of  the  subject  matter  to  which  they  are  to  apply.** 
Thus  general  words  following  particular  or  specific 
terms  are  restricted  in  meaning  to  those  things  or 
matters  which  are  of  the  same  kind  as  those  first 
mentioned.**     And  in  like  manner  general  expres- 

111.— Merle  v.  Belfeld.  276  111.  694, 
114  NE  369;  Cecil  v.  Green.  161  111. 
266,  43  NE  1106,  32  LRA  666;  Stet- 
tauer  v.  Hamlin.  97  111.  312;  Ham- 
merquist v.  Swensson.  44  111.  A.  627. 

Iowa. — Mahatty  v.  Mahaffy,  68 
Iowa  66.   18  NW  686.  . 

Ky. — American  Bridge  Co.  v.  Olen- 
more  Distilleries  Co.,  f07  sw  279.  32 
KyL  873.  '^ 

Me. — Emery  v.  Fowler.   38   Me.   99. 

Mass. — Dawes  v.  Prentice,  16  Pick. 
436;  BUery  v.  New  England  Ins.  Ca, 
8  Pick.  14. 

Mo. — Moore  v.  Wood.  173  Mo.  A. 
578,  1S8  SW  913;  Meyers  v.  Wood, 
173  Uo.  A.  664.^168  SW  909;  Miller 
V.  Wagenhauser.   18  Mo.   A.  11. 

N.  T. — Sullivan  v.  Sprung,  170 
Anp.  Dlv.  237.  166  NYS  332;  Matter 
of  Willcox,  166  App.  Dlv.  197.  161 
NTS  141;  Chapin  v.  Clemitson.  1 
Barb.  811. 

R.  I. — Newport  Water  Works  v. 
Taylor,  34  R.  I.  478.  83  A  833. 

vt. — Vaughan  v.  Porter.  16  Vt.  266. 

Va. — Richmond  Ice  Co.  v.  Crystal 
Ice  Co.,    99  Va.   289,   87   SB   861. 

W.  Va. — Taylor  v.  Buffalo  Collier- 
ies Co.,  72  W.  Va.  863,  79  SB  27,  2S 
[cit  Cyc). 

Bng.— PhlUips  V.  Barber,  6  B.  & 
Aid.  161.  7  ECL  96.  106  Reprint  1161: 
CuUen  V.  Butler,  6  M.  &  S.  461,  106 
Reprint  1119. 

99.  U.  S. — Hickman  v.  C^abot,  188 
Fed.   747.   106  CCA  183. 

Ark. — Adams  v.  Urquart,  IS  SW 
78. 

Colo. — Jewel  Tea  Co.  v.  Watkins, 
26  Colo.  A.  49-4.  145  P  718. 

Conn. — Easterbrook  v.  Hebrew 
Ladies'  Orphan  Soc.  85  Conn.  289,  8t 
A  661.   41   LRAN8   616. 

Qa. — ^Torrance  v.  McDougald,  12 
Ga.   626. 

Mich. — ^Hawkins  v.  Great  Western 
R.  Co.,   17  Mich.  67.  97  AmD  179. 

N.  T. — ^Matter  of  Wlllcox,  166  App. 
Div.  197,  161  NTS  141;  Waterloo 
First  Nat  ^nk  v.  Story,  140  NYS 
81. 

W.  Va. — Jonas  v.  Island  Oeak 
Coal  Co.,  91  SB  391. 

Wis. — Baxter   v.    State,    9    Wis.    38. 

Man. — London  Guarantee,  etc..  Co. 
V.  George,  16  Man.  132. 

Ont. — Matter  of  Kingston,  3  Oiit. 
L.  637,  1  OntWR  194  Tapp  dlsm  6 
Ont.  L.  348.  2  OntWR  66]. 

[a]  BeasOB  for  rale, — The  rule 
that  "particularisatlon  followed  by  a 
general  expression  will  ordinarily  be 
restricted  to  the  former,  Is  baaed  on 
the  fact  in  human  experience  that 
usually  the  minds  of  parties,  are 
addressed  specially  to  the  particu- 
larisatlon, and  that  the  generalities, 
though  broad  enough  to  comprehend 
other  fields  If  they  stood  alone,  are 
used  in  contemplation  of  that  upon 
which  the  minds  of  the  parties  are 
centered."  HofFman  v.  Eastern  Wis- 
consin R..  etc..  Co..  134  Wis.  603.  607, 
116  NW  383. 

[b]  ZOxiMtnttUmm. — (1)  A  contract 
making    performance    oontlngent   on 
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Bi(Hi8  will  be  restricted  by  particular  deeoriptions 
or  additions  following  them.*  Where,  however,  both 
the  general  and  special  provision  may  be  given  rea- 
sonable effect,  both  are  to  be  retained.^  And  a 
general  term  will  not  be  restricted  in  meaning  by 
particular  terms,  wh«re  the  intent  of  the  parties  to 
employ  it  in  its  general  sense  is  apparent  from  the 
contract  as  a  whole.* 

[$  &02]  14.  Recitals.  Where  ^e  language  of  the 
covenants  or  promises  in  a  contract  is  more  com- 
prehensive than  that  of  the  recitals,  the  intent  is  to 
be  ascertained  from  a  consideration  of  the  entire 
instrument  •*  but  while  recitals  may  have  a  material 
influence  on  the  construction  of  the  instrument  and 


the  determination  of  the  intent  of  the  parties,  they 
are  not  strictly  any  part  of  the  contract."  Hence 
recitals  where  wider  than  the  contractual  stipola- 
tions  cannot  extend  them." 

[i  503]  16.  Olarical  Errors  and  OmiBsions.  The 
contract  must  be  read  according  to  the  intent  of 
tile  parties  in  spite  of  clerical  errors  and  omissions 
which  if  followed  would  change  that  intention.^ 

[(  504]  16.  Snrplnsage.  If  no  meaning  can  be 
given  to  a  word  from  the  connection  in  which  it  is 
used,  nor  consistently  with  express  provisions  of 
the  instrument,  nor  on  examination  of  the  whole 
instrument,  such  word  or  term  will  be  treated  as 
surplusage.*     So  where  there  are  two  descriptions 


strikes,  etc.,  or  other  causes  beyond 
the  control  of  the  promisor  was  con- 
strued as  not  to  Include  bankruptcy 
as  a  contingency.  Ann  Arbor  Bd.  of 
Commerce  v.  Security  Trust  Co.,  226 
Fed.  454.,  140  CCA  4S6.  (2)  Where 
in  a  contract  for  shipment  of  horses 
the  shipper  agreed  to  take  the  risk 
of  injury  to  the  horses  "In  loading, 
unloading,  conveyance,"  and  "other- 
wise," and  the  company  put  the 
horses  In  a  car  with  a  defective  floor, 
and  they  were  injured,  It  was  held 
liable,  the  court  holding  that  the 
word  "otherwise"  meant  injuries 
caused  during  the  loading,  unload- 
ing, and  transportation  of  the  ani- 
mals, and  did  not  extend  to  its  fail- 
ure to  furnish  safe  cars.  The  word 
■"btherwlse"  was  wide  enough  to  In- 
clude any  kind  of  a  loss,  even  from 
t}ie  carrier's  not  sending  them  at  all 
or  refusing  to  deliver  them,  but  it 
was  restricted  to  the  kinds  of  things 
mentioned  before  It.  Hawkins  v. 
Great  Westerh  R.  Co.,  17  Uich.  57, 
61,  97  AmD  17». 

1.  Jewel  Tea  Co.  v.  Watkins,  26 
Colo.  A.  494,  14B  P  719,  721  fquot 
Cyc];  Johnson  County  v.  "Wood,  84 
Mo.  489.;  Meyers  v.  Wood,  178  Mo.  A. 
664,  168  SW  909:  New  York  v.  Amer- 
ican R.  Traffic  Co.,  66  Misc.  166,  121 
NTS  221  [aff  148  App.  Dlv.  928  mem, 
128  NYS  1118];  Rallton  v.  Taylor, 
20  R.  I.  279,  38-  A  980.  89  LRA  246; 
and  cases   In  the   notes  preceding. 

a.  U.  S.— Mellen  v.  Ford,  28  Fed. 
689. 

Ark.— English  v.  Shelby,  116  Ark. 
212,  172  SW  817. 

Iowa. — ^Verbeck  v.  Peters,  170 
Iowa  610,  153  NW  21f. 

N.  H.— Corwln  v.  Hood,  68  N.  H. 
401. 

Oh. — German  F.  Ins.  Co.  v.  Roost, 
66  Oh.  St.  681,  46  NK  1097,  60  Am 
8R  711,  86  LRA  286. 
'  See  Turner  v.  Whidden,  22  Me.  121 
(holding  that  a  contract  to  pair  "a 
claim  of  S.  D.  for  about  one  Hun- 
dred and  fifty  dollars"  is  a  contract 
to  pay  the  whole  amount  of  the  debt 
of  S.  D.,  although  amounting  to  fifty 
dollars  more  than  the  sum  men- 
Uoned}. 

8.  U.  S. — Llndeke  T.  Associates 
Realty  Co.,  146  Fed.  680,  77  CCA  66. 

Ind.-^Wood  v.  Lilndley,  12  Ind.  A. 
268,    40   NB   283. 

Iowa. — ^Bmery  t.  American  Ins.  Co., 
158  NW  748;  Verbeek  v.  Peters,  170 
Iowa  610,  163  NW  216. 

La. — Anse  la  Butte  Oil,  etc.,  Co.  v. 
Babb,   122  La.  416.   47  S   754. 

N.  T. — Thaddeua  Davids  Co.  v. 
HofCman-La  Roche  Chemical  Works, 
97   Misc.    S3,    160  NTS   973. 

Pa. — Catawlssa  R.  Co.  v.  Titus,  49 
Pa.  277. 

Va. — Washington,  eta,  R.  Co.  v. 
Westlnghouse  Enectric,  etc.,  Co.,  89 
SE  131. 

Wis. — Hoffman  v.  Eastern  Wiscon- 
sin R.,  etc.,  Co.,  134  Wis.  608,  116 
NW  883. 

See  Phoenix  Cotton  Mfg.  Co.  v. 
Hazen,  118  Mass.  860  (holding  that 
the  word  "other"  as  used  in  a  con- 
tract with  a  reservoir  company  per- 
mitting the  owner  of  a  cotton  mill 
to  draw  water  to  run  his  mill,  "or 
such  other  mill  or  mills  as  may  be 


erected  upon  his  said  privilege,"  is 
not  restricted  to  objects  of  the  same 
kind,  but  may  apply  to  a  paper  mill). 
"Undoubtedly  It  Is  a  well-estab- 
lished canon  of  construction  that 
general  expressions  will  be  restricted 
y  particular  descriptions  or  addi- 
tions following  them.  Like  other 
canons  of  construction,  however, 
this  rule  Is  applied  to  determine  the 
intent  of  the  parties  and  not  to 
thwart  such  intent.  When  applied 
it  does  not  destroy  entirely  the  force 
of  the  general  words  but  It  limits 
the  force  of  the  general  words  so 
that  It  covers  only  the  general  olass 
in  which  the  particular  words  fall." 
Thaddeua  Davids  Co.  v.  Hoffman-La 
Roche  Chemical  Works,  97  Miss.  S3, 
36,  160  NTS  973. 

[a]  ZUnatnttloiu— In  a  contract  to 
furnish  chemicals,  permitting  can- 
cellation in-  case  of  "contingencies 
beyond  your  control,  fire,  strike,  ac- 
cidents to  your  works  or  to  your 
stock  or  change  In  the  tariff."  the 
specific  contingencies  named  do  not 
restrict   the   general   words,    "contin- 

frencles  beyond  your  control,"  which 
nclude  all  such  contingencies  not 
mentioned.  Thaddeua  Davids  Co.  v. 
Hoffman-La  Roche  Chemical  Works, 
97   Miss.   33,   160   NYS   973. 

*.  U.  S. — Davenport  y.  Lamb;  14 
F.  Cas.  No.  8,016,  1  Sawy.  609  [aff 
18  Wall.  807,  21  L.  ed.  769]. 

Ga. — Torrance  v.  McDougald,  12 
Ga.  626. 

111.— Trower  v.   Klder,   77    111.   462. 

Md. — ^Prlce  v.  Blgham.  7  Harr.  tc 
I.  296. 

Mo. — Miller  V.  Waganhauser,  18 
Mo.  A.   11. 

Mont. — Ming  T.  Woolfolk,  3  Mont 
880. 

Nev. — Kahoe  v.  Blethen,  10  Nov. 
446. 

Wis. — Btuiter  V.  State,  9  Wis.  88. 

8.  Burr  V.  American  Spiral  Spring 
Butt  Co.,  81  N.  T.  176. 

0.  Tilbury  Town  Gtas  Co.,  Ltd.  v. 
Maple  City  Oil.  etc.,  Co.,  Ltd.,  86 
Ont.  L.  18«,  9  OntWN  801. 

7.  Conn. — Marlon  v.  Faxon,  20 
Conn.   486. 

Ga. — ^Tillman  v.  Webb,  17  Oa.  A, 
620,  87  SE  904;  Qauldlng  v.  Baker,  9 
Ga.  A.   678,   71    SE  1018. 

III.— Massle  v.  Belford.  68  111.  290; 
Noe  V.   Witbeck,    106   111.  A.   602. 

Ind. — Warrum  v.  White,  171  Ind. 
674.  677,   86  NE  959   [cit  Cycl. 

Kan. — Draper  v.  Miller,  92  Kan. 
275.  140  P  890;  Schroeder  v.  Griggs, 
80  Kan.  367.  102  P  469,  471  [cit  Cycl. 

Ky. — Leonard  v.  Cowling,  93  SW 
909,    29   KyL  499. 

La. — Blanchard  v.  Oloyd,  7  Rob. 
542;  Pennlman  v.  Barrymore,  6  Mart. 
N.    S.    494. 

Mass. — California  Pac.  Surety  Co. 
V.  Toye,  224  Mass.  98.  112  NE  663. 

Mo. — ^Arnett  v.  Williams,  226  Mo. 
109,  126  SW  1164;  Sheets  v.  Price, 
164   Mo.  A.  674.  186  SW  733. 

N.  J. — ^Bridgeton  v.  Maryland 
Fidelity,  etc.,  Co.,  88  N.  J.  L.  645,  98 
A  918;  Monmouth  Park  Assoc,  v. 
Wallls  Iron  Works,  56  N.  J.  L.  132, 
26  A  140,  39  AmSR  626.   19  LRA  466. 

N.  Y. — Morss  v.  Salisbury,  48  N.  Y. 
636;  Castelll  v.  Burns,  166  App.  Dlv. 
200,  140  NYS  1057. 


N.  C. — ^Newbem  Banking,  etc..   (^. 
V.   Duffy.  158  N.  C.   62,   68  SE  916. 
,     Pa. — Oleon  v.  Rosenbloom,  247    Pa. 
260.    93    A    473,    LRA19KF    968.    Ann 
Ca8l91<B   288. 

Tex. — ^Becbham  v.  Scott.  (Civ.  A.> 
142   SW  80. 

Utah — Burt  v.  Stringfellow.  4S 
Utah  207,  148  P  284. 

Vt— Weed  V.  Abbott.  61  Vt  •09; 
Richmond    v.    Woodard,    82    Vt.    883. 

Eng. — Saunderson'  v.  Piper.  6 
Ring.  N.Caa.  426,  86  BCL  231.  182 
Reprint  1168.  2  ECL  7«7;  Wilaon  v. 
Wilson,  6  H.  L.  Cum.  40.  10  Reprint 
811. 

Ont. — ^Newman  v.  Grand  Trunk  R. 
Co^  20  Ont  L.  286,  16  OntWR  101. 

Sask. — ^Bell  v.  Schulti,  6  Sask.  L. 
278. 

"In  supplying  omitted  word* 
which  the  context  clearly  shows 
must  be  read  In  connection  with  It 
to  make  the  instrument  the  full  ex- 
pression of  the  manifest  Intention 
and  understandlnff  of  the  parties  to 
It  the  same  is  neither  altered,  varied 
nor  contradicted,  but  merely  put  In 
the  shape  in  which  it  was  intended 
It  should  be  at  the  time  it  was  exe- 
cuted." Oleon  V.  Rosenbloom,  247 
Pa.  260,  268,  98  A  473,  LRA1916P 
968,  AnnCasl916B  23t  (where  the 
blank  space  was  filled  In  by  supply- 
ing a  name). 

[a]  XUxurttmttiMLf-^  note  payable 
on  or  by  the  first  of  March  "etgnteen 
and  sixty-eight,"  was  payable  March 
1,  186S.  Masale  v.  Belford,  68  111. 
290. 

[b]  OmtwtoM  of  doUac  mitm. — The 
Jury  may  determine  the  meaning  of 
an  ambiguity  In  a  contract  and  may 
determine  that  the  figures  "227.46'* 
refer  to  payment  In  money,  although 
the  dollar  mark  does  not  precede 
them.  Henlng  v.  Whaley,  18  Oa.  A. 
208,   89  SE  166. 

[c]  OmlSBioa  of  yMur<— When  a 
month  Is  stated  in  a  written  con- 
tract which  omits  to  state  the  year 
Intended,  It  will  be  inferred  in  the 
absence  of  any  implioatton  to  the 
contrary  that  it  is  the  deaignated 
month  then  next  ensuing.  Bogard 
V.  Barhan,  66  Or.  269,  108  P  214. 

[d]  Taitaao*  betwaaa  coptaa.— 
Where  the  terms  of  a  contract  are 
in  two  writings  supposed  to  con- 
form thereto,  the  facts  that  the  copy 
retained  by  the  party  who  prepared 
the  writings  does  not  conform  to  the 
agreement  and  that  the  one  given 
to  the  other  party  confomos  to  it 
only  by  reason  of  a  not  clearly  legi- 
ble addition  made  before  Ita  execu- 
tion will  not  render  the  contract  un- 
enforceable against  the  party  who 
prepared  the  writings.  Draper  v. 
Miller,  92  Kan.  276,  696,  140  P  896. 
141   P  1014. 

8.  Iowa. — Decorah  v.  Kesselmeler. 
45  Iowa  166. 

Mass. — Way  v.  Oreer,  196  Mass. 
237.   81   NE   1002. 

■  Nebr. — ^Woods    v..  Hart,    60    Nebr. 
497,  70  NW  63. 

N.  J. — Bridgeton  v.  Maryland  Fi- 
delity, etc.,  Co.,  88  N.  J.  L.  646,  648, 
96  A  918   felt  Cyc]. 

N.  Y— Tucker  v.  Meeks.  82  N.  T. 
Super.  736  [aff  62  N.  Y.  638  mem]. 

W.    Va. — South    Penn    Oil    Co.    v. 
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in  an  iiustrument,  one  of  whksh  deeeribeB  the  mb- 
jeet  matter  with  reasonable  certaiitty,  and  the  other 
of  "which,  giving  some  additional  particulars,  is  in- 
eorreet,  the  incorrect  xMurticolar  or  oircumstanee  of 
the  deaeription  will  be  rejected  as  auiplusage.' 

[§  505]  17.  Sxanret.  Contraots  most  be  oonr 
stmed  with  referen«e  to  the  words  which  they  oob< 
tain,  and  words  which  have  beem  erased  are  not 
to  be  considered.^''  The  oovering  of  words  of  a 
eontraet  by  a  revenue  stamp  has  been  held  not  to 
constitute  an  erasure.^^ 

[$  506]  18.  UpholdiiK  Oontnet  and  Krchidlng 
Frand — a.  Valid  Bathw  Than  Invalid.    Where  a 


particular  word  or  words,  or  the  eontraet  as  a  whole 
is  susceptible  of  two  meanings,  one  of  which  will 
uphold  the  eontraet  or  render  it  valid  and  the  other 
of  which  will  destroy  it  or  render  it  invalid,  the 
former  will  be  adopted  so  as  to  uphold  the  eon- 
traet." So  a  contract  should  be  construed  in  favor 
of  mutuality^'  and  of  eertainty.^* 
'  [i  607]  b.  Oonstroction  as  Legal  Batbwr  Than 
niegaL  So  where  one  construetion  will  make  the 
contract  legal  and  another  will  make  it  contrary  to 
law  or  public  policy,  the  former  construction  will 
be  adopted,  if  reasonable ;'°  but  in  order  to  uphold 
the  validity  of  the  contract,  the  court  cannot  do 


Knox.   68  W.  Va.   S62,   6»  SB  1020. 

Sask. — Independent  Lumber  Co.  ▼. 
David,  t  Sask.  L.  1. 

(a]  mastntttona^— (1)  Wbere  a 
contract  recited  that  It  was  "In  con- 
sideration of  one  dollar  and  other 
valuable  conslderationa,"  the  words 
"hereinafter  named,"  Immediately 
following,  should  be  treated  as  sur- 
plusage, no  further  consideration 
beinK  stated.  Way  v.  Qreer,  1S6 
Masa.  2S7,  81  NB  1008.  (8)  Where 
a  contract  contains  two  descriptions 
of  the  property  Intended  to  be  re- 
ferred to,  one  correct  and  the  other 
false,  the  latter  will  be  rejected  as 
surplusaae.  Woods  v.  Hart,  50  Nebr. 
497.    70   l^W  63. 

9.  Cumberledge  v.  Brooks,  835 
111.    848.  85  NEI87. 

Ilk  Straub  t.  Screven,  18  8.  C. 
446. 

(a]  AppUaatloa  of  mla<— A  tele- 
gra.tn  must  be  construed  by  the  tele- 
gram as  originally  written,  but  mat- 
ter In  such  telegram  erased  by  the 
-writer  cannot  be  considered  In  get- 
ting at  the  Intent.  Watson  v.  Pasch- 
alL    93  S.  C.  537.  77  SB  291. 

11.  Sloman  v.  National  Express 
Co„    184  Mich.   16,   96  NW  999. 

lia.  U.  S. — Tleman  v.  Jackson,  6 
Pet.  S80,  8  L.  ed.  234;  Cole  Motor  Car 
Co.  v.  Hurst.  2Z8  Fed.  280,  142  CCA 
678;  Cooper  v.  Northern  Pac.  R.  Co., 
212  Fed.  533;  U.  S.  Fidelgy,  etc.,  Co. 
V.  "Woodson  County,  146  Fed.  144,  76 
CCA  114;  Watts  V.  Camera.  10  Fed. 
146  faff  lie  U.  8.  868,  6  SCt  91.  29 
Lb  ed.  406];  Mattocks  v.  Rogers,  16 
F.    Cas.   No.   9,300,   1   Hask.    547. 

Ala. — Jones  v.  Xianier,  78  S  635; 
Mclntyre  Lumber,  etc.,  Co.  v.  Jack- 
son Lumber  Co.,  165  Ala.  268,  61  8 
767.  138  AmSR  66;  Ashley  v.  Cath- 
cart,  169  Ala.  474,  49  S  76;  Culver  y. 
Caldwell,  137  Ala.  126,  84  S  IS; 
Lively  V.  Bobbins,  89  Ala.  61;  Ad- 
ams V.  Adams,  26  Ala.  272;  Bvans  T. 
Sanders.  8  Port  497,  83  AmD  297. 

Ark. — ^Ebstlngs  Industrial  Co.  ▼. 
Copeland.  114  Ark.  416,  169  SW  1186: 
Irwin  v.- Nichols,  87  Ark.  97,  112  SW 
209. 

CaL— Hall  v.  Bartlett.  168  Cal. 
638,  112  P  176;  Bume  y.  Lee.  166 
Cal.  221.  104  P  438;  Moore  v.  Gould, 
151  Cal.  723,  91  P  616:  Mebius,  etc., 
Co.  y.  Mills.  160  Cal.  229,  88  P  917; 
Messer  y.  Hlbemla  Sav.,  etc.,  Soc. 
149  Cal.  122,  84  P  836;  Saunders  y. 
Clark.  29  Cal.  299;  Daniel  v.  Calkins. 
31  Cal.  A  514,  160  P  1082;  Weln- 
reich  Est:  Co.  v.  A  J.  Johnston  Co.. 
28  Cal.  A  144.  161  F  667;  Bragg  v. 
Camming,  26  Cal.  A  804.  143  P  82; 
Bragg  y.Martensteln,  26  Cal.  A.  199, 
148  P  79;  Belden  v.  Farmers',  etc.. 
Bank.  16  Cal.  A  462,  118  P  449; 
Hammond  v.  Haskell,  14  Cal.  A.  522, 
112  P  676:  Frese  y.  Mutual  L.  Ins. 
Co..   11  CaL  A   387.   105  P  265. 

Colo. — Peo.   y.    Wright.    6    Colo.    92. 

Oa. — Equitable  Loan,  etc.  Co.  v. 
Waring,  117  Ga.  599.  44  SE  320,  97 
AmSR  .177,  62  LRA  98;  Dlsmukes  v. 
ParrotC_66  Ga.  513. 

111.— Field  v.  Lelter.  118  111.  17.  6 
NK  877;  Peckham  y.  Haddock.  36  III. 
38;  Crittenden  y.  French.  21  111.  698; 
Hughes  v.  Lane,  11  111.  123.  60  AmD 
436:  Dreiske  y.  Colliery  Co.,  166  lU. 
A  291:  Finch  y.  Zenith  Furnace  Co., 
146  111.  A  257  [air  245  III.  586,  93 
NE  6211;  Baker  v.  Baker,  139  III.  A 
217;  Dwellinghottse  Ins.  Co.  v.  But- 


terly,  83  111.  A.  626  [aff  133  111.  634, 
14   NB  878]. 

Ind. — DriscoU  v.  Penrod,  176  Ind. 
19,  96  NB  818;  Oano  v.  Aldrldge,  27 
Ind.  294. 

Iowa — Rapp  v.  Linebarger,  149 
Iowa  429,  128  NW  666,  125  NW  209; 
Sinclair  y.  National  Surety  Co.,  138 
Iowa  649,   107  NW  184. 

Kan. — Richardson  Gas.  etc.,  Co.  v. 
Altoona,  79  Kan.  466,  100  P  60,  21 
LRANS   214. 

Ky. — Louisville  First  Nat.  Bank  v. 
Doherty,  166  Ky.  886,  161  SW  211: 
Berry  y.  Frisble,  120  Ky.  337,  86  SW 
668,   27  KyL  724. 

La. — Stelnspring  v.  Bennett,  16  La. 
Ann.  201 ;  Morancy  v.  Dumesnll,  3  La. 
Ann.  363:  Wells  v.  Compton,  3  Rob. 
171:  MUllken  y.  Mlnnls,  12  La.  639; 
Dufart  y.  Dufour,  8  Mart  N.  S.  863; 
Hill  y.  MarUn,  12  Mart  177,  13  AmD 
372;  Mcarty  y.  Foucher,  12  Mart 
114;  McMlcken  y.  Stewart,  10  Mart 
671. 

Me.— Hlgglns  y.  Wasgatt,  34  Me. 
306. 

Mass. — At  wood  y.  Cobb,  16  Pick. 
227,   26  AmD  667. 

Mich. — ^Anderson  v.  Baughman,  7 
Mich.  69,  74  AmD  699.  See  Scripps 
V.  Sweeney,  160  Mich.  148,  126  NW 
72  ■  (holding  that  the  plain  meaning 
of  a  contract  cannot  be  Ignored). 

Minn. — Mulrooney  v.  Western 
Transit  Co.,  102  Minn.  142.  112  NW 
988;  .Wells  v.  Atkinson,  24  Minn.  161; 
Fhipps  V.  McFarlane,  3  Minn.  109, 
74  AmD  743. 

Miss. — Riley  v.  Vanhouten,  6 
Miaa  428. 

Mo. — Kansas  City  Nat  Bank  of 
Commerce  v.  Flanagan  Mills,  etc., 
Co.,  268  Mo.  647,  188  SW  117;  Wig- 
|dns  Ferry  Co.  y.  Chicago,  etc..  R. 
Co.,  128  Mo.  224.  27  SW  668,  30  SW 
430;  ReiUy  y.  Chouquette,  18  Mo. 
220;  Qlersa  y.  Creeck  (A)  181  SW 
588;  American  Hardwood  Lumber 
Co.  V.  Dent,  164  Mo.  A  442,  144  SW 
1198  [adopting  op  161  Mo.  A.  614, 
132   SW   320]. 

Nebr. — Horton  v.  Roiiff,  69  Nebr. 
95,  96  NiW  36;  Peo.  v.  Gosper,  3 
Nebr.  285. 

N.  T. — Ga  Nun  v.  Palmer,  216  N. 
T.  60S.  Ill  NE  223;  Locke  v.  Farm- 
ers' L.  &  T.  Co..  140  N.  Y.  185.  36 
NE  678;  Greene  v.  Greene.  125  N.  T. 
606,  26  NB  739.  21  AmSR  743:  Roe 
V.  Vlngut  117  N.  T.  204.  22  NB  933; 
Post  y.  Hover,  ^3  N.  Y.  693;  New 
York  Central,  etc..  R.  Co.  v.  Gen- 
eral Electric  Co.,  167  App.  Div.  726, 
153  NYS  478  [rev  on  other  grounds 
219  N.  Y.  227.  114  NE  115]:  Union 
Trust  Co.  y.  Owen.  77  App.  Div.  60, 
78  NYS  1066;  Jablon  v.  Traynor,  76 
Misc.  532,  135  NYS  546:  Maxwell  v. 
Faust  Co.,  164  NYS  224;  Standard 
Oil  Co.  v.  Sconeld,  16  AbbNCas  372; 
Archibald  v.  Thomas,  3  Cow.  284. 

N.  C. — ^Johnson  y.  Rhode  Island 
Ins.  Co.,  172  N.  C.  142,  90  SE  124; 
Torrey  y.  Cannon,  171  N.  C.  519.  88 
SE  768,  769  [bit  Cyc];  Slocumb  v. 
Raleigh,  etc.,  R.  Co.,  165  N.  C.  338. 
81  SB  236;  Hunter  v.  Anthony,  53  N. 
C.    385,    80  AmD   338. 

N.  D. — Young  y.  Metcalf  lAnd 
Co^  18  N.   D.   441,  122  NW  1101. 

Oh. — Lewis  y.  Tipton,  10  Oh.  St 
88.  75  AmD  498;  Greenough  v. 
Smead,  3  Oh.  St.  415;  Lamping  y. 
Cole.  2  Oh.  Dec.  (Reprint)  787,  6 
WestLMonth  187. 


Okl. — Capital  F.  Ins.  Co.  v.  Car- 
roll,   26  Okl.    286.   109  P  536. 

Or. — Brooks  v.  BechlU,  63  Or.  2(10, 
124  P  201;  Olympia  Bottling  Works 
v.  Olympia  Brewing  Co.,  66  Or.  87, 
107  P  969. 

S.  C. — Reid  y.  New  York  L.  Ina 
Co..  66  S.  C  296,  43  SB  654;  Carter 
y.  King,  46  S.  C.  U  136. 

S.  D. — Trumbauer  v.  Rust  86  8. 
D.  801,  164  NW  801. 

Tex. — Morgan  v.  Missouri,  etc,  R. 
Co..  60  Tex.  Civ.  A  420,  110  SW 
978 

UUh.— Daly  v.  Old.  86  Utah  74,  9» 
P  460.    28    LRANS  463. 

Vt— Thrall  v.  Newell,  19  Vt  202, 
47  AmD  682. 

Wis. — BlbelhaUsen  v.  Bibelhausen. 
169  Wis.  365,  150  NW  616;  Clappen- 
back  y.  New  York  L.  Ins.  Co..  186 
Wia  626,  118  NW  246;  Loper  v. 
Sheldon.   120   Wis.   26,   97   NW  624. 

Bng. — Haigh  y.  Brooks,  10  A. '&  BL 
309.  37  BCL  180.  113  Reprint  119. 

Man. — Crane  y.  Lavole.  22  Man. 
380.  4  DomLR  176. 

[a]  OlaatiattoaB, — (1)  Where  an 
assignment  was  in  the  form,  "I 
hereby  assign  to  Reuben  R.  Thrall 
a  note  In  my  favor  against  Theodore 
Woodward  and  John  H.  Phillips, 
dated  13th  Nov.  1838.  for  one  hun- 
dred and  fifty  dollars  payable  in  one 
year  from  date  with  use  for  value 
received."  and  to  sustain  the  assign- 
ment it  was  necessary  to  show  a 
consideration  for  it  so  that  the 
question  was  whether  the  words  "for 
value  received"  referred  to  the  note 
or  to  the  assignment,  they  were  con- 
strued as  referring  to  the  assign- 
ment as  that  coostruction  was  nec- 
essary to  sustain  the  instrument 
Thrall  y.  Newell.  19  Vt.  202,  203.  204, 
47  AmD  682.  (2)  Where  a  man  gave 
a  note  payable  Jan.  1.  1836,  "with  in- 
terest from  eighteen  hundred  and 
thlrty-flve,"  it  was  held  that  Interest 
was  recoverable  from  Jan.  1,  1835,  be- 
cause otherwise  the  clause  as  to  in- 
terest was  of  no  efFect,  since  with- 
out it  Interest  would  be  recoverable 
only  from  Jan.  1,  1836.  Bvans  v. 
Sanders.  8  Port  (Ala.)  497,  33  AmD 
297. 

13.  Minnesota  Lumber  Co.  v. 
Whltebreast  Coal  Co.,  160  111.  86,  48 
NB  774,  81  LRA  529;  Dreiske  v.  Col- 
liery (ja..  166  111.  A  291;  Rice  v. 
Miner,  »i  Misc  396.  151  NYS  988: 
Senter  y.  Senter,  87  Oh.  St  877,  lOl 
NB  272. 

[a]  Aa  iastnmisat  nallatatal  la 
form,    containing    dubious    or    Incon- 

frruous  language,  may  imjwrt  a  bi- 
ateral  contract,  where  the  circum- 
stances show  that  such  a  construc- 
tion makes  the  confused  verbiage  in- 
telligible and  effects  a  Just  result 
Senter  v.  Senter,  87  Oh.  St  377,  101 
NE  272. 

[b]  b  OeoTgla,  by  sUtute.  that 
construction  should  be  given  a  con- 
tract, if  possible,  which  makes  it 
binding  on  both  parties.  Mill  Wood, 
etc.  Co.  y.  Flint  River  Cypress  Co., 
16  Oa.  A.   636,  85  SB  943. 

1*.  Jones  y.  Lanier,  (Ala.)  73  3 
635;  American  Tie,  etc.,  Co.  y.  Nay- 
lor  Lumbar  Co.,  190  Ala.  319,  67  S 
246. 

15.  U.  S. — U.  S.  v.  Central  Pac. 
R.  Co.,  118  V.  a.  235.  6  SCt  1088.  80 
L.  ed.  178;  Hobbs  v.  McLean,  117  U. 
&    667.    6    act    870,    29    L.    ed.    940; 
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violence  to  the  plain  meaning  of  the  words.** 

[i  508]  c.  Good  Faith  and  Bad  Faith.  So  where 
an  instrument  is  susceptible  of  two  conflicting  con- 
stractions,  one  of  which  imputes  bad  faith  or  fraud 
to  one  of  the  parties,  and  the  other  does  not,  the 
latter  construction  should  be  adopted.^'  Every  con- 
tract implies  g^od  faith  and  fair  dealing  between 
the  parties  to  it/' 

[$  509]  d.  Accordanoe  with  Pnrpoae.  The  main 
object  of  the  contract,  or  the  purpose  which  the  par- 
ties sought  to  accomplish,  is  to  be  considered  in 
ascertaining  their  intention,"  and  particular  parts 

Cooper  V.  Northern  Pac.  R.  Co.,  212 
Fed.  63t:  Delaware,  etc.,  R.  Co.  v. 
Kutter,  147  Fed.  51.  77  CCA  316 
{certiorari  den  203  U.  S.  588,  27  SCt 
776,  SI  L.  ed.  330]. 

Ala. — Elmore  T.  Parish,  170  Ala. 
499,  54  S  203;  Culver  v.  Caldwell.  137 
Ala.   126,   34   S  13. 

Ark. — L.incoln  v.  Field.  64  Ark. 
471,   16  SW  288. 

CaL — Saunders  v.  Clark.  29  Cal. 
299. 

Colo. — Jewel  Tea  Co.  v.  Watkins, 
X6  Colo.  A.  494,  145  P  719. 

D.  C. — Manning  v.  BlUcott.  9  App. 
71. 

Fla. — Stewart  ▼.  Steams,  etc., 
Lumber  Co.,  66  Fla.  670,  48  S  19,  24 
LiRANS  649;  Hooker  v.  Western 
Union  XeL  Co.,  45  Fla.  363,  34  S  901. 

Ga. — Equitable  Lioan,  etc.,  Co.  v. 
Waring.  117  Oa.  699,  44  SB  320,  97 
AmSR  177,  62  LRA  93;  Luke  v. 
Uvlnsston,  9  Ga.  A.  116,  70  SB  698: 
Potts  V.  Riddle,  5  Ga.  A.  878,  63  BE 
263;  Virginia  Bridge,  etc.,  Co.  V. 
Crafts,   2  Ga.  A.   126,  68   SE  322. 

111. — Crittenden  v.  French,  21  111. 
698;  Paul  v.  Paul,  71  111.  A.  671. 

Ind.— Hunt  v.  Elliott,  80  Ind.  246, 
41  AmR  794:  Cable  Co.  v.  McElhoe. 
68  Ind.  A.  6i7,  108  NE  790,  796  [clt 
Cyc). 

Iowa. — Cole  v.  Brown-Hurley  Hard- 
ware Co.,  139  Iowa  487,  117  NW  746, 
18  LRANS  1161,   16  AnnCas  846. 

Ky.— Bibb  ▼.  Miller,  11  Bush  306; 
Henderson  Belt  R.  Co.  v.  Dechamp, 
14  KyL.  44. 

La. — Mandal  t.  Mandal,  28  La. 
Ann.  656;  Louisiana  Nav.,  etc.,  Co. 
V.  New  Orleans,  etc.,  R.  Co.,  3  La.  A. 
(Orleans)  180. 

Mass. — Guernsey  v.  Cook,  120 
Mass.  601. 

Mich.— Uillen  v.  Potter,  190  Mich. 
262,    167    NW    101. 

Minn. — Patterson  v.  Adan.  119 
Minn.  308,  138  NW  281,  48  LRANS 
184. 

Miss.— Knut  V.  Nutt,  83  Miss.  366, 
36  S  686,  102  AmSR  462;  Merrill  v. 
Melcholr.  SO  Miss.  516. 

Mo. — Kansas  City  Nat.  Bank  of 
Commerce  v.  Flanagan  Mills,  etc., 
Co.,  268  Mo.  647,  188  SW  117; 
Thompson  v.  St.  Charles  County.  227 
Mo.  220,  126  SW  1044;  Glover  v. 
American  Casualty  Ins.,  etc.,  Co.,  130 
Mo.  173,  32  SW  302;  Wiggins  Ferry 
Co.  V.  Chicago,  etc,  R.  Co.,  128  Mo. 
224,    27    SW    568,    SO    SW    480;    Hog- 

fard  V.  Dlckerson,  180  Mo.  A.  70,  77, 
66  SW  1136  [cit  Cyc];  Rogers  v. 
Union  Iron,  etc,  Co.,  167  Mo.  A.  228, 
150  SW  100;  American  Hardward 
Lumber  Co.  v.  Dent.  IBl  Mo.  A.  614, 
132  SW  320;  State  v.  Lewin,  128  Mo. 
A.   149,   108    SW   581. 

Mont. — Finley  v.  Missoula  County 
School  Dlst.  No.  1,  51  Mont.  411, 
153  P  1010;  Dallas  v.  Douglas,  45 
Mont    114.    122    P   276. 

Nebr. — Rice  v.  Lincoln,  etc.,  R.  Co., 
88  Nebr.  807,  129  NW  426;  Stroemer 
V.  Van  Orsdel,  74  Nebr.  132.  103  NW 
1053,  107  NW  125,  121  AmSR  713,  4 
LRANS  212;  Herpolshelmer  v. 
Funke,  1  Nebr.  (Unoff.)  304,  96  NW 
687. 

N.  J. — ^Artistic  Porcelain  Co.  v. 
Bocb,  76  N.  J.  Eq.  533.  74  A  680; 
Morris,  etc.,  R.  Co.  v.  Sussex  R.  Co., 
20  N.   J.   Eq.   542. 

N.  T.— Lorlllard  v.  Clyde,  86  N.  T. 
884;  Ormes  v.  Dauchey,  82  N.  Y.  443, 


of  the  contract  must  be  so  construed  as  to  harmon- 
ize with  such  purpose,  if  possible." 

[$  510]  6.  Xendering  Perfoimanoe  Possibte.  No 
matter  how  clear  the  ordinary  significance  of  the 
words,  it  has  been  held  that  they  must  not  b^  given 
a  meaning  which  when  applied  to  the  subject  matter 
of  the  contract  will  render  performance  impossible." 

[i  511]  le.  Xeison  and  Eaaity— «.  In  GtaieraL 
The  words  of  a  contract  will  be  given  a  reasonable 
construction,  where  that  is  possible,  rather  than  an 
unreasonable  one,"  and  the  court  will  likewise  en- 
deavor to  give  a  construction  most  equitable  to  the 


37  AmR  683;  Union  Trust  Co.  v. 
Owen.  77  App.  Dlv.  60,  78  NTS  1066; 
Jablon  T.  Traynor,  76  Misc.  532,  135 
NTS  645;  Archibald  v.  Thomas,  3 
Cow.  284. 

N.  C.T— Beasley  y.  Aberdeen,  etc., 
R.  Co.,  146  N.  C.  272,  69  SE  60. 

OkL — McGuffln  v.  Coyle,  16  Okl. 
648,  86  P  964,  86  P  962,  6  LRANS 
624    (per  Burwell,   J.). 

Or.— Keady  v.  United  R.  Co.,  67 
Or.  825,  100  P  668,  108  P  197;  North 
Pac  Lumber  Co.  v.  Spore,  44  Or. 
468,  76  P  890.  . 

Pa. — Zenatello  v,  Hammerstein, 
231  Pa.  66,   79  A  922. 

Tenn. — ^Atlanta  Guano  C!o.  v. 
Phipps.    (Ch.)    41    SW   1087. 

Tex. — Foard  County  v.  Sandtfer, 
106  Tex.  420,  151  SW  523  [afl  (C»y. 
A.)  134  SW  823];  Morgan  v.  Mis- 
souri, etc.,  R.  Co.,  60  Tex.  Civ.  A. 
420,  ilO  SW  978;  Texas  Cent.  R.  Co. 
v.  Pittman,  (Civ.  A.)  79  SW  847; 
Keller  v.  States.   (Cr.)   87  SW  669. 

Vt.— Thrall  v.  Newell..  19  Vt.  202, 
47  AmD   682. 

Va. — Merriman  y.  Cover,  104  Va, 
428.  61  SB  817. 

Wash. — Oawford  v.  Seattle,  etc., 
R.  Co.,  86  Wash.  628,  160  P  1165, 
LRA1916D  732;  Lay  v.  Bouton.  73 
Wash.  372.  181  P  1168;  Waring  v. 
Loomls,    35  Wash.   36,    76   P   510. 

Wis. — Pulp  Wood  Co.  V.  Gr*en 
Bay  Paper,  etc.,  Co.,  167  Wis.  604, 
147  NW  1068;  Llppert  v.  Garrick 
Theatre  Co.,  144  Wis.  413,  129  NW 
409;  Hicks  Printing  Co.  v.  Wiscon- 
sin Cent.  R  Co.,  188  Wis.  584,  120 
NW  512. 

Eng. — Mittelholser  y.  Fullarton,  6 
Q.  B.  989,  61  ECL  989,  115  Reprint 
373;  Moss  v.  Bainbrtge,  18  Beav. 
478,  62  Reprint  188:  Shore  v.  Atty.- 
Oen.,  9  CI.  &  F.  366,  8  Reprint  460; 
Norwich  v.  Norfolk  R  Co.,  4  B.  4 
B.  397,  82  ECL  397,  119  Reprint  143; 
Lewis  V.  Davison,  4  M.  &  W.  664, 
160  Reprint  1583. 

Ont. — Gold  Leaf  Mln.  Co.  v.  Oark, 
6  OntWR  6. 

[a]  ZUnstratloa. — Thus,  where  a 
contract  between  a  ferry  company 
and  a  railroad  company  provlled  that 
the  railroad  company  would  al- 
ways employ  the  ferry  company  to 
transport  across  the  river  all  per- 
sons and  property  taken  across  to  or 
from  the  railroad,  and  that  "no 
other  than  the  Wiggins  ferry" 
should  ever  be  employed  by  the  rail- 
road company  to  cross  any  passen- 
gers or  freight  coming  or  going  on 
such  road,  it  was  held  that  the  con- 
tract did  not  prevent  the  railroad 
company  from  crossing  its  freight 
and  passengers  by  means  of  a  wagon 
and  railroad  bridge  afterward  con- 
structed, but  simply  prohibited  them 
from  employing  any  other  ferry  to 
transport  them.  If  the  contract  pre- 
vented the  use  of  the  bridge  by  the 
railroad  company  for  the  transporta- 
tion of  its  freight  and  passengers, 
it  would  have  been  contrary  to  pub- 
lic policy  and  void,  and  therefore  it 
was  construed  so  as  to  uphold  it 
as  a  legal  contract.  Wiggins  Ferry 
Co.  V.  Chicage,  etc.,  R.  Co.,  128  Mo. 
224,   27  SW  568,   30  SW  430. 

IS.  Scripps  V.  Sweeney,  160  Mich. 
148,    125   NW  72. 

17.  Gauss  V.  Orr,  46  Ark.  129; 
Brown  v.  Bishop,  105  Me.  272.  74  A 
724. 


18.  Ackley  v.  Hunter-Benn,  etc. 
Co.,  166  Ala.  296,  61  S  964;  Simon  v. 
B'gen,  213  N.  T.  589,  107  NE  1066. 

19.  Colo. — Jennings  v.  Brother- 
hood Ace.  Co.,  44  Colo.  68,  96  P  982, 
180  AmSR  109.  18  LRANS  109; 
Animas  Cons.  Ditch  Co.  T.  Small- 
wood,   22  Colo.  A.   476,   126  P  694. 

HI. — Briquette  Fuel  Co.  v.  Davis. 
134  111.- A.   843. 

N.  T. — Missouri  Pac  R.  Co.  v.  Mer- 
cantile Trust  Co.,  76  Misc  10.  134 
NTS  648. 

Tex. — Armstrong  y.  National  L. 
Ins.  Co.,  (Civ.  A.)  112  SW  827. 

Vt. — Thompson-Starrett  C:o.  v. 
Plunkett,  89  vt.  l77,  94  A  846. 

Va. — Southern  R.  Co.  v.  Franklin, 
etc.,  R.  Co.,  96  Va.  693,  82  SB  485. 
44  LRA  297.  i 

Wash. — Hunter  y.  Wenatchee  Land 
Co.,  50  Wash.  438,  97  P  494. 

W.  Va. — Taylor  v.  Buflfalo  0)I- 
lieries  Co.,  72  W.  Va.  353,  79  SE 
27. 

flO.  U.  8. — Mt.  Vernon  Refrigerat- 
ing Co.  V.  Fred  W.  Wolf  Co.,  188 
Fed.  164.  110  CCA  200. 

Fla. — L'Bngle  y.  Overatreet,  61 
Fla.  653,  55  S  381;  Brown  v.  Beck- 
with,   60  Fla.   310,   63   S   642. 

111. — Provident  Sav.  L.  Assur.  Soc 
V.  Cannon,  103  111.  A.  6S4  [aff  201 
111.  260,    66   NB   3881. 

Ky. — F^lsble  v.  Bigham  Masonic 
Lodge  No.  256,  133  Ky.  688,  118  SW 
359. 

La. — Lower  Terrebonne  Refining, 
etc.,  Co.  v.  Barrow.  186  Va,  263,  52 
S  487. 

N.  M. — Colorado  TeL  Co.  y.  Fields. 
16  N.  M.  431,  110  P  671.  SO  LRANS 
1088. 

Tex. — Thompson  v.  Waits.  (Civ. 
A.)    169  SW  82. 

Vt. — ^McLean  y.  Windham  Light, 
etc.,   Co.,   86  Vt.   167.  81   A  613. 

W.  Va.-.Tayipr  v.  Buffalo  Col- 
lieries Co..  72  W.  Va.  868,  7*  SE 
27. 

Que. — Browning  v.  Compacnie 
Masson,  24  Que.  K.  B.  389. 

21.  Columbus  Constr.  Co.  v.  Crane 
Co.,  98  Fed.  946,  40  CCA  SS.  See 
also  Bingell  v.  Royal  Ins.  Co.,  Ltd., 
240  Pa.  412,  87  A  966  (holding  that 
it  will  never  be  presumed  that  the 
parties  Intended  that  an  impossible 
thing  should  be  done):  Toronto 
Electric  Despatch  Co.  v.  Bell  TeL 
Co.,  17  Ont.  496  [app  dlsm  17  Ont. 
A.  292  (app  dism  20  Can.  S.  C.  83)] 
(holding  the  practical  Impossibility 
of  doing  certain  things  a  reason  for 
taking  the  view  that  no  4uty  was 
undertaken  to  do  them). 

[a]  IUTUrtiatloa<— A  provision  of  a 
Contract  to  furnish  pipe,  and  collars 
for  uniting  the  same,  to  be  used  in 
the  construction  of  a  line  for  piping 
gas,  that  the  pipe  should  prove  tieht 
in  line,  cannot  be  literally  construed, 
where  the  evidence  shows  that  the 
construction  of  an  absolutely  tight 
line  for  such  use  is  impossible.  Co- 
lumbus Constr.  Co.  y.  Crane  Cto..  98 
Fed.  946,  40  CCA  35. 

28.  U.  S.— Bayne  v.  U.  S.,  1-95  Fed. 
236,  116  CCA  188;  Coghlan  v.  Stetson. 
19  Fed.  727. 

Ala. — ^Williams  v.  Olover,  66  Ala. 
189 

Cial. — ^Bragg  v.  Martensteln,  25  Cai- 
A.   199.   148   P  79. 

Colo. — Farrell  v.  Garfield  Mln..  etc, 
0>.,    49  Colo.    169.    Ill    P    889:    Jewel 


For  latar  ommb,  a«>r*IopaaatB  and  obasf  as  in  the  law  see  cumulative  Annotations,  same  tttlOb  page  and  note  number. 
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parties,  and  which  will  not  give  one  of  them  an 
unfair,  or  unreasonable  advantage  oyer  the  other." 
So  that  interpretation  which  evolves  the  more  rea* 
sonable  and  probable  oontract  should  be  adopted,'* 
and  a  construction  leading  to  an  absurd  result 
should  be  avoided.'' 

[i  512]  b.  Against  Forfeitim.  Where  a  oontract 
is  susceptible  of  two  constructions,  one  of  which 
will  work  a  forfature  and  the  other  will  not,  that 
construction  should  be  adopted  whieh  will  prevent 


the  forfeiture  and  preserve  the  right  of  the  par- 
ties,^ and  the  ordinary  meaning  of  words  en^loyed 
is  a  contract  will  not  be  extended  for  the  purpose 
of  supporting  a  forfeiture!"  A  provision  intended 
to  prevent  a  forfeiture  will,  on  the  contrary,  be 
upheld  if  possible.^ 

-  [$  513]  c.  Where  Meaning  Not  Uncertain.  It  is 
not  the  province  of  a  court,  however,  to  change  the 
terms  of  a  contract  which  has  been  entered  into, 
even  though  it  may  be  a  harsh  and  an  unreasonable 


Tea  Co.  v.  Watklns,   26  Colo.  A.  494, 
145   P   719. 

Conn. — Macdonald  v.  .Stna  Indemn. 
Co..  90  Conn.   226,   96  A  926. 

lu. — R.  P.  Conway  Co.  v.  Chicago, 
274  III.  369,  113  NB  703:  Wllaon  v. 
Marlow,  86  III.  385;  Streeter  v. 
Streeter,  43  111.  1S6:  Bairstow  v.  Ren- 
nacker,  162  111.  A.  401;  Losee  v. 
Brunson,  141  111.  A.  326. 

Ind. — DrlBcoll  v.  Penrod.  176  Ind. 
19,  95  NS  313-  Irwin  v.  KUburn,  104 
Ind.    113,    3    KE    660. 

Mich. — Siegel  Co.  v.  Wayne  Clr. 
Judge.   183   Mich.   145,   149  ifw  lOlS. 

Mo. — St.  Louis  V.  St.  Louis,  etc., 
R.  Co.,  228  Mo.  712,  129  SW  691; 
Fenton  v.  Perkins,  3  Mo.  23;  St. 
Louis  Trust  Co.  v.  York,  81  Mo.  A. 
342. 

N.  J. — Jersey  City  v.  Plynn,  74 
X.  J.  Eq.  104,  70  A  497  frev  on  other 
grounds    76    N.    J.    Eg.    607,   76   A   31. 

N.  Y.— Simon  y.  Btgen,  213  N.  T. 
689.  107  NB  1066;  Raynor  v.  New 
York,  etc..  Tract.  Co.,  86  Misc.  201, 
149  NTS  lEl  [rev  on  other  grounds 
166   App.   Div.   927,   151   NYS  417]. 

Okl. — ^Union  Trust  Co.  v.  Shelby 
Downard  Asphalt  Co.,   156   P  903. 

Porto  Rico. — Lorenzo  v.  Porto  Rico 
Sugar  Co.,  6  Porto  Rico  Fed.  96. 

Tex. — Phelps  v.  Johnson,  (Civ.  A.) 
181  SW  862,  867  tquot  Cycl;  Stone 
V.  Robinson,  (Civ.  A.)  180  SW  135; 
Rankin  v.  Rhea,  (Civ.  A.)  164  SW 
1095. 

Vt. — Royalton  v.  Royalton,  etc, 
Tp.  Co..  14  Vt.  811.    • 

Va.— Halrston  v.  Hill.  118  Va.  339, 
87    SB    573. 

W.  Va. — ^Robinson  v.  Klstler,  62 
W.  Va.  489,  496,  69  SB  EOS  [cit 
CycJ. 

Wis. — ^Bibelhausen  v.  Blbelhausen, 
159   Wis.    365,   150  NW  516. 

Eng. — Atwood  v.  Emery,  1  C.  B. 
N.  S.  110,  87  ECL  110,  140  Reprint 
45. 

N.  a— Harrison  v.  Mader,  47  N. 
S.   1. 

93.  V.  S.—V.  B.  V.  Central  Pac.  R. 
Co..  118  U.  S.  235,  6  set  1088.  30 
L.  ed.  173:  Hobbs  v.  McLean,  117 
V.  S.  567,  6  set  870.  29  L.  ed.  940; 
Christian  v.  First  Nat.  Bank,  155 
Fed.    705,   84   CCA  58. 

Ala. — Little  Cahaba  Coal  Co.  v. 
JStna  L.  Ins.  Co.,  192  Ala.  42,  68 
S  317:  Evans  v.  Sanders,  8  Port. 
497,   33   AmD  297. 

Arix. — Paine  v.  Copper  Belle  Min. 
Co..  13  Ariz.  406,  114  P  964. 

Ark. — ^Mississippi  Home  Ins.  Co. 
V.  Adams,  84  AA.  431,  435,  106  SW 
209  felt  Cyc). 

Cal. — Saunders  v.  Clark,  29  Cal. 
299;  Eldridge  v.  Mowry,  24  Cal.  A. 
183.   140   P   978. 

Colo. — Chicago,  etc.,  R.  Co.  v.  Pro- 
volt.  42  Colo.  103,  93  P  1126,  16 
LRANS    587. 

Fla. — Hall  v.  Hardaker,  61  Fla. 
267,   55   S   977. 

Ida. — Clark  v.  Paddock,  24  Ida. 
142.  132  P  796,  46  LRANS  476:  Twin 
Falls  Orchard,  etc.,  Co.  v.  Salsbury, 
20  Ida.  110,  117  F  118. 

111. — Field  V.  Leiter,  118  111.  17,  6 
NE  877:  Wilson  v.  Marlow.  66  lU. 
386;  Robinson  v.  Stow.  39  III.  568; 
Peckham  v.  Haddock,  36  III.  38; 
(Trabtree  v.  Hagenbaugb, .  26  111.  238, 
79  AmD  324:  Oale  v.  I>ean.  20  111. 
320;  Crittenden  v.  French,  21  111. 
598;  Hars  v.  Peterson.  80  III.  A. 
21. 

Ind. — Franklin  L.  Ins.  Co.  v.  Wal- 
lace, 93  Ind.  7. 

La. — ^Baron  v.  Placide,  7  La.  Ann. 
229;   Clay  v.  Ballard.   9   Rob.   308.   41 


AmD  328;  Erwln  v.  Greene;  6  Rob. 
70;  Wagner  v.  Kenner,  2  Rob.  120; 
Qorman  v.  Kells,  10  La,  A.  (Or- 
leans) 40. 

Mass. — Atwood  T.  Cobb,  16  Pick. 
227,  26  AmD  657. 

Mich. — BUts  V.  Union  Steam-boat 
Co.,    51   Mich.   558,   17  NW   65. 

Minn. — Barnum  v.  White,  128 
Minn.   58,  150  NW  227,   151  NW  147. 

Mo. — Johnson  County  v.  Wood,  84 
Mo.  489;  American  Hardwood  Lum- 
ber Co.  V.  Dent.  164  Mo.  A.  443,  144 
SW  1198  Jadoptlng  op  161  Mo.  A. 
614.  182  SW  320);  Counts  ▼.  Medley, 
163  Mo.  A  546,  146  SW  466;  Con- 
queror Zinc,  etc.,  Co.  v.  .Stna  L.  Ins. 
Co.,  153  Mo.  A.  332,  138  SW  156; 
McManus  V.  Fair  Shoe,  etc.,  Co.,  60 
Mo.  A.   216. 

N.  Y.— Simon  V.  Etgen,  218  N.  T. 
689,  107  NB  1066;  Moran  v.  Standard 
Oil  Co.,  211  N.  Y.  187,  105  NB  217; 
Sanford  v.  Brown  Bros.  Co.,  208  N. 
Y.  90,  101  NE  797,  50  LRANS  778 
raff  146  App.  Div.  916,  131  NTS 
1142];  Gillet  v.  Bank  of  America,  160 
N.  Y.  549,  55  NB  292  Jrev  21  App. 
Div.  392,  47  NYS  658];  Smith  v.  Rob- 
son,  148  N.  Y.  252,  42  NE  677;  Rus- 
sell V.  Allerton,  108  N.  Y.  288,  16 
NB  391;  Lorillard  v.  Hyde,  86  N.  T. 
884;  Simon  v.  Btgen,  152  App.  Div. 
399,  137  NTS  389;  Dunning  v.  Orange 
County,  139  App.  Div.  249,  124  NTS 
107  [aff  204  N.  Y.  647,  97  NE  1104]; 
Archibald  v.  Thomas,  3  Cow.  284. 

N.  C. — Fairbanks  v.  Twin  City 
Supply  Co.,  170  N:  C.  316,  322,  86  SB 
1051  [quot  Cyc];  Hunter  v.  Anthony, 
58  N.  C.   385.   80  AmD  388. 

Oh. — Kinney  v.  Hamilton  County. 
8  Oh.  Clr.  Ct.  433,  40  Oh.  CiP.  Dec. 
448. 

Pa. — Smiley  v.  Gallagher,  164  Pa. 
498,  SO  A  713;  Bickford  v.  Cooper, 
41  Pa.  142;  Yost  v.  Anchor  F.  Ins. 
Co.,  88  Pa.  Super.  694;  Rea  v. 
Pennsylvania  Canal  Co.,  41  Pa.  Co. 
183. 

Tex.— WhiOs  V.  Polk,  36  Tex.  602: 
Phelps  V.  Johnson,  (Civ.  A.)  181  SW 
862,  867  [quot  Cyc];  Rankin  v.  Rhea, 
(Civ.  A.)   164  SW  1096. 

Utah. — Calne  v.  Hagenbarth,  87 
Utah   69,   106   P  945. 

Vt. — McLean  v.  Windham  Light, 
etc..  Co.,  85  Vt.  167.  81  A  613:  Thrall 
V.    Newell,    19   Vt.    202,   47   AmD   682. 

Va. — Allemong  v.  Augusta  Nat. 
B«mk,  103  Va.  243,  248,  48  SB  897 
[quot  C^c]. 

W.  Va. — Flndley  v.  Armstrong,  23 
W.  Va.  113. 

N.  S. — Harrison  v.  Mader,  47  N. 
S.  1. 

[a]  XUnstratloa. — If  an  Implied 
condition  will  protect  from  results  of 
contingency  not  intentionally  disre- 
garded, but  for  which  there  Is  no 
express  provision,  and  will  be  less 
onerous  to  one  party  than  a  cov- 
enant, equity  requires  the  court  to 
adopt  the  condition,  and  not  a  cov- 
enant, as  the  unexpressed  provision 
of  the  contract,  (harper  v.  United 
Fuel,  etc.,  Co.,  (W.  Va.)  89  SE  12. 

24.  U.  S. — ^Barnsdall  Oil  Co.  v. 
Leahy,  195  Fed.  731,  115  CCA  521; 
A.  Leschen,  etc..  Rope  Co.  v.  May- 
flower Gold  Mln.,  etc..  Co.,  178  Fed. 
855,  97  CCA  465,  86  LRANS  1; 
Pressed  Steel  Car  Co.  v.  Eastern  R. 
Co.i   121   Fed.   609,  67  CCA  635. 

CJal. — Stein  v.  Archibald,  161  CaL 
220,    90    P    536. 

Mo. — Big  Muddy  Coal,  etc.,  Co.  v. 
St.  Louis  Carterville  Coal  Co.,  176 
Mo.  A.   407.  168   SW  420. 

Okl. — ^Kansas  City  Bridge  Co.  v. 
Lindsay  Bridge  Co.,  32  Okl.  31,  121 


P  639. 

Tex. — Redwlne  v.  Hndman,  104 
Tex.  21,  133  SW  426. 

as.  Jacobs  v.  Parodl,  60  Fla.  541, 
39  S  833;  Freret  v.  Russell,  Mann. 
Unrep.  Cas.  (La.)  427;  Fairbanks  v. 
Twin  City  Supply  Co.,  170  N.  C.  315, 
86  SB  1051;  Cummings  v.  Nielson. 
42  Utah  157,  129  P  619. 

ae.  U.'  S. — Choctaw,  etc.,  R.  Co.  v. 
Bond,  160  Fed.  403,  87  CCA  856  [aff 
6  Ind.  T.  515,   98  SW  3351. 

Ark. — Letchworth  v.  Vaughan,  77 
Ark.  805,  90  SW  1001. 

Cal. — ^Antonelle  v.  Kennedy,  etc.. 
Lumber  Co.,  140  Cal.  309,  78  P 
966. 

Bla. — ^McCaskill  v.  Union  Naval 
Stores  Co.,   69  Fla.  671,  52  S  961. 

111. — Mercer  County  v.  Stupp  Bros. 
Bridge,  etc.,  Co.,  115  111.  A.  298; 
Rankin  v.  Rankin,  111  111.  A.  40* 
[aif   216   111.    132,    74    NB  763]. 

Ind. — Franklin  L.  Ins.  Co.  v.  Wal- 
lace, 93  Ind.  7. 

Iowa. — Denecke  v.  Miller,  142  Iowa 
486.  119  NW  380,  19  AnnCas  949. 

Md. — ^Brown  v.  Rasin  Monumental 
Co.,  98  Md.   1,  55  A  391. 

Mich, — Stevens  v.  Lakewood  Util- 
ities Co.,  189  Mich.  203,  166  NW  402; 
Zeitler  v.  Concordia  F.  Ins.  Co..  169 
Mich.  656,  185  NW  332:  Small  v. 
Robarge,  182  Mich.  356,  93  NW 
874. 

Miss. — Georgia  L.  Ins.  Co.  v.  Fried- 
man,   106   Miss.   789.    63   S    214. 

Mo. — Hartman  v.  Chicago,  etc.,  R. 
Co.,  192  Mo.  A.  271,  182  SW  148; 
Stout  v.  Misoourl  Fidelity,  etc.,  Co., 
(A.)    179  SW  993. 

Mont.^Finley  v.  Missoula  County 
School  Dist.  No.  1,  61  Mont.  411. 
153   P  1010. 

Nebr. — Hamann  v.  Nebraska  Un- 
derwriters' Ins.  Co.,  82  Nebr.  429,  118 
NW  85;  Jensen  v.  Palatine  Ins.  Co., 
81   Nebr.  623,   116  NW  286. 

Okl. — Reeves  v.  Martin,  20  OkL  558, 
94   P    1058. 

Or. — Stennick  v.  J.  K.  Lumber  Co.. 
161   P  97. 

Pa. — ^Uhler  v.  Farmers'  American 
F.   Ins.  Co.,  4   LegGas  354. 

S.  C. — Barton  v.  Travelers'  Ins. 
Co.. -84  S.  C.  209,  66  SB  118. 

Tex. — Phelps  v.  Johnson,  (Civ.  A.) 
181  SW  862,  867  [quot  Cyc];  Spark- 
man  V.  Davenport,  (Civ.  A.)  160  SW 
410. 

Wash. — State  v.  Sunset  Tel.,  etc., 
Co.,   86  Wash.    809,  160  P  427. 

"Forfeitures  are  looked  upon  by 
the  courts  with  111  favor,  and  will 
be  enforced  only  when  the  strict 
letter  of  the  contract  requires  it. 
To  provide  for  a  forfeiture,  the  in- 
tention of  the  parties  that  the 
language  employed  shall  have  that 
effect,  mustjje  plainly  expressed,  and 
a  condition  involving  a  forfeiture 
will  be  strictly  interpreted  against 
the  party  for  whose  beneflt  it  Is 
created."  Finley  v.  Missoula  County 
School  Dlst.  "No.  1,  51  Mont  411,  416, 
153  P  1010. 

[a]  Total  and  partial  forfsitan. — 
That  construction  of  a  contract 
should  be  given  which  will  not  for- 
feit property  or  property  rights,  and 
a  provision  involving  a  total  for- 
feiture should  yield  to  a  provision 
involving  only  a  partial  forfeiture. 
Dollar  V.  International  Banking 
Corp.,  10  Cal.  A.  83,  101  P  34. 

OonitnmUon  of  pzovlsloiia  for  for- 
fettnre  see  infra  I  633. 

87.  Albers  v.  St.  Louis  Merchants' 
Bxch.,  140  Mo.  A.  446,  120  SW 
139. 

as.     King  V.  U.  S..  37  Ct  CI.   428. 
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one.  Nor  will  the  dictates  of  equity  be  followed 
if  by  so  doing  the  tenns  of  a  contract  are  ignored, 
for  the  folly  or  wisdom  of  s  contract  is  not  for  the 
court  to  pass  upon.  Its  terms,  however  onerous 
they  may  be,  must  be  enforced  if  such  is  the  clear 
meaning  of  the  language  used,  and  the  intention  of 
the  parties  using  that  language."  . 

[$  514]  20.  Katare  and  Object  of  Agreement  and 
Situation  of  Parties.  In  arriving  at  the  intention 
of  the  parties,  where  the  language  of  a  contract  is 


Bosoeptible  of  more  than  one  eoiutraetioii  it  should 
be  construed  in  the  light  of  the  cirenmstancea.  sur- 
rounding them  at  the  time  it  is  made,^  it  being  the 
duty  of  the  court  to  place  its^  as  nearly  as  may 
be  in  the  situation  of  the  parties  at  the  tune  so  as 
to  view  the  circumstances  as  they  viewed  them, 
and  so  to  judge  of  the  meaning  of  the  words  and 
the  correct  application  of  the  language  of  the  con- 
tract.^'- For  this  purpose  in  construing  a  contract 
the  court  will  consider  the  nature  of  th«  agreement 


as.  Cal. — Gasos  Creek  Mill,  etc., 
Co.  V.  Coburn,  8  Cal.  A.  150.  96  P 
369. 
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208,  61  S  S79;  Pine  Lumber  Co.  v. 
Crystal  River  Lumber  Co.,  65  Fla. 
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Stevens.  61  Fla.  S93.  66  S  981. 

Ky. — Imeaon  v.  Newport,  etc.. 
Bridge  Co.,  6  KyL  685.  12  Ky.  Op.  492. 

La. — Larffuler  v.  White,  29  La. 
Ann.  166. 

Md. — Washington,  etc,  R.  Co.  v. 
Moss,  127  Md.  12,  96  A  273. 

Mass. — Old  Colony  St.  R.  Co.  v. 
Brockton,  etc.,  R.  Co..  218  Ifass.  84, 
105  NB  866. 

Mo. — St.  Louis  V.  St.  Louis,  etc., 
R.  Co.,  228  Mo.  712,  128  SW  691; 
Counts  V.  Medley,  163  Mo.  A.  646, 
146  SW  466;  Keyes,  etc..  Livery  Co. 
T.  Freber,  108  Mo.  A.  316,  76  SW 
698 

Mont. — Best  MfK.  Co.  v.  Button, 
49  Mont.  78,  141  P  663. 

N.  J. — ^Kupferamlth  v.  Delaware 
Ins.  Co.,  84  N.  J.  L.  271,  86  A  399, 
45    LRANS    847,    AnnCa8l914C    1172. 

N.  T. — Carroll  v.  Title  Guarantee, 
«tc.,  Co.,  131  App.  Dlv.  221,  116  NTS 
660;  Lowber  v.  Le  Roy,  4  N.  T. 
Super.  202. 

N.  C. — Aydlett  V.  Norfolk  Southern 
R.  Co.,  172  N.  C.  47,  89  SE  1000.  1002 
(quot  Cyo];  Lambeirt  Holstlns 
Smglne  Co.  v.  Paachal,  1(1  K.  C.  27, 
«6  SB  623. 

Or. — Cody  liUmber  Co.  v.  Coach,  76 
Or.  106,  146  P  973,  976  felt  Cycl; 
Scheuerman  v.  Mathlson,  74  Or.  40, 
144  P  1177. 

Pa. — Flory  Mfg.  Co.  v.  Bangor 
Slate  Co.,  20  Pa.  Dlst.  967;  Brobat 
V.  Albrecht,  19  Pa.  Dist.  989.   - 

Utah. — Johnson  v.  Oeddes,  161  P 
910. 

BICM  of  ooort  to  BUkka  a*w  eoa- 
tnMt  fsnacmlly  see  supra  i   485. 

VaMaaMgminm  ooatMota  gansisUy 
see  supra  i  481. 
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iS  CCA  80. 
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68  S  913,  40  LRANS  1191;  Minge  v. 
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Union  R.  Co.,  117  Ala.  611,  23  S 
785;  Loeb  v.  Montgomery,  7  Ala.  A. 
325,  61  S  642;  Chattanooga  Brewing 
Co.  V.  Smith.  3  Ala.  A.  561,  68  S  63. 

Alaska. — DtUgle  v.  Maddocks,  2 
Alaska    387. 

Ark. — Arlington  Hotel  Co.  y.  Rec- 
tor, 124  Ark.  90,  186  SW  622. 

Cal. — Blaeholder  v.  Guthrie,  17  Cal. 
A.   297,   119  F   624. 

Colo. — New  Brantner  Extension 
Ditch  Co.  V.  Kramer,  67  Colo.  218,  141 
P  498,  AnnCasl916B  1225;  Feamley 
V.  Fearnley,  44  Colo.  417,  98  P  819; 
Jewel  Tea  Co.  v.  Watklns,  26  Colo. 
A.  494,  146  P  719. 

Ida. — Tllden  v.  Hubbard,  26  Ida. 
677,  138  P  1138:  State  v.  Twin  Falls 
Canal  Co.,  21  Ida.  410,  121  P  1039, 
LRA1916F  236;  Schurger  v.  Moore- 
man,  20  Ida.  97,  117  F  122.  36 
LRANS  313,  AnnCasl912D  1114: 
Twin  Falls  Orchard,  etc,  Co.  v. 
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lU.— Qillett  V.  Teel,  272  lU.  106, 
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Ind. — Chicago,  etc.  R.  Co.  v. 
Barnes,  116  Ind.  126,  18  NE  459; 
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Stewart,  45  Ind.  A.  65^4,  90  NB  384; 
Ramage  v.  Wilson,  (A.)  88  NE  862; 
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Kan. — Chanute  Brick,  etc,  Co.  v. 
Gas  Fuel  Co.,  82  Kan.  T62.  109  P 
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96  P  851. 
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33  kyL  llO. 
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rep.  Cas.  313. 
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27,  70  A  298. 

Md. — Sherley  y.  Sherley,  118  Md. 
1,  84  A  160;  N.  B.  Saunders  Co.  v. 
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CaslOlSC  817;  Diamond  v.  Shriver, 
114  Md.  643,  80  A  217;  .Sitna  Indemn. 
Co.  y.  Waters,  110  Md.  673,  73  A 
712. 

Mass. — Jepherson  v.  Hunt,  2  Allen 
417. 

Mich.— Bundle  v.  Scully,  144  Mich. 
62,  107  NW  694;  Mathews  v.  Phelps, 
61  Mich.  327,  28  NW  108,  1  AmSR 
681:  Switzer  v.  Finconnlng  Mfg.  Co., 
69  Mich.  488,  26  NW  762:  Spauldlng 
V.  Coon,  50  Mich.  622,  16  NW  169. 

Miss. — Newman  v.  Supreme  Lodge 
K.  P.,  110  Miss.  371,  70  3  241,  LRA 
1916C  1061. 

Mo. — St.  Louis  v.  St.  Louis,  etc, 
R.  Co.,  228  Mo.  712.  129  SW  691; 
Nordyks,  etc.,  Co.  v.  Kehlor,  166  Mo. 
648,  66  SW  287,  78  AmSR  600;  Wil- 
liams v.  Chicago,  etc.,  R.  Co.,  163 
Mo.  487,  54  SW  689;  Gathwrtght  v. 
Callaway  County,  10  Mo.  663;  Le- 
maire  v.  Straasberger  Music  Conser- 
vatories Co.,  (A.)  179  SW  959;  Uh- 
rlch  y.  Globe  Surety  Co.  of  Kansas 
City,  (A.)  166  SW  846;  Gate  City 
Nat.  Bank  v.  Chick.  170  Mo.  A.  343, 
166  SW  743;  Kenyon  Printing,  etc, 
Co.  V.  Bamsley  Bros.  Cutlery  Co., 
143  Mo.  A.  518,  127  SW  666. 

Nebr. — Fiscus  v.  Wilson,  74  Nebr. 
444,   104  NW   866. 

N.  J. — United  Boxboard,  etc.,  Co.  v. 
McEwan  Bros.  Co.,  (Ch.)  76  A  650; 
Jersey  City  v.  Flynn,  74  N.  J.  Eq. 
104,  70  A  497  [rev  on  other  grounds 
76  N.  J.  Eq.  807.  76  A  3). 

N.  T.— CatskiU  Nat.  Bank  v.  Dum- 
ary,  206  K  T.  660,  lOD  NE  422  [aff 
142  App.  Dlv.  118.  126  NTS  1097]; 
Wesley  v.  Beakes  Dairy  Co.,  72  Misc. 
260,  131  NTS  312;  Condon  v.  New 
Rochelle  Water  Co..  116  NTS  142  raft 
136  App.  Dlv.  897  mem,  120  NTS 
1119  mem  (alT  202  N.  T.  636  mem, 
96  NE  1126  mem)]. 

N.  C. — ^Unlon  Bank  y.  Redwlne,  171 
N.  C.  659,  88  SE  878;  Simmons  v. 
Groom,  167  N.  C.  271,  88  SE  471: 
Faust  y.  Rohr,  166  N.  C.  187,  81  SB 
1086. 

Pa. — Thatcher  y.  West  Chester  St 
R.  Co..  36  Pa,  Super.  615. 

Philippine. — Calyo  v.  Olives,  ■  6 
Philippine  88  [aft  208  U.  S.  443,  28 
set   382,   62    L.   ed.    664]. 

S.  D. — ^Trumbauer  v.  Rust,  36  S. 
D.  301,  154  NW  801. 

Tex. — St.    Louis,    etc,    R.    Co.    y. 


Hicks.  (Civ.  A.)  168  SW  192;  St. 
Louis  Southwestern  R.  Co.  v. 
Johnston.  58  Tex.  Civ.  A  639.  126 
SW  81;  Borden  v.  Patterson.  61  Tex. 
Civ.  A.  173,  111  SW  182. 

Utah.— Daly  y.  Old,  85  Utah  74, 
99   P  460,   28  LRANS  463. 

Vt.— Spencer  y.  Potter,  86  VL  1, 
80  A  821. 

Va. — Southern  R.  Co.  y.  Franklin, 
etc.  R.  Co.,  96  Va.  «»S,  32  SB  486. 
44  LRA  297. 

W.  Va, — Short  y.  Patton,  90  SB 
598. 

Wis. — Polebltske  y.  John  Week 
Lumber  Co.,  163  Wis.  322,  168  NW 
62;  Wallls  v.  Raolne  First  Nat.  Bank, 
166  Wis.  306,  143  NW  670;  McMil- 
lan v.  Holley,  14B  Wis.  617,  130  NW 
466.  

Bng. — Charrington  y.  Wooder. 
[19141  A.  C.  71;  OlympU  Otl.  etc. 
Co.,  Ltd.  V.  North-Eastem  R.  Co„  39 
T.  L.  R.  236. 

Que. — Ouimet  v.  Fleury,  19  Que. 
K.  B.  801. 

Newfoundl. — Day  v.  DooI«y,  6 
Newfoundl.  283. 

"The  circumstances  surrounding 
the  parties  when  the  contract  was 
made  form  a  sort  of  context  that 
may  be  resorted  to  in  doubtful  cases 
to. aid  In  arriving  at  the  meaning  of 
the  contract."  Singer  v.  Brennan,  II 
Pa.  Dlst  376.  378.  37  Pa.  Co.  401. 

[a]  Oommon  kaowlsdn  of  parties 
may  be  such  a  circumstance.  Ward 
V.  Preferred  Ace  Ins.  Co.,  80  Vt 
321.   67  A   821.  . 

▲OmlBBlWlltT  of  paiol  •rrUUaae  see 
Evidence  [17  Cyc  662  et  seq]. 

81.  U.  8. — Jorgensen  v.  Tuolumne 
County,  205  Fed.  612,  128  CCA  628; 
A.  Leschen,  etc:.  Rope  Co.  v.  May- 
flower Gold  Min.,  etc,  Co.,  173  Fed. 
855,  97  CCA  466,  86  LRANS  1;  UInU 
Tunnel  Mln.,  etc.,  Co.  v.  AJax  Gold 
Min.  Co.,  141  Fed.  663,  78  CCA  35: 
Vocallon  Organ  Co.  v.  Wright  137 
Fed.  313  rrev  on  other  grounds  148 
Fed.  209,  79  CCA  1831. 

Ark. — Keopple  v.  National  Wagon- 
stock  Co.,  104  Ark.  466,  149  SW 
76;  Ft  Smith  Light  etc,  Co.  v. 
Kelley,   94  Ark.   461,   127   SW  976. 

Cal. — Lultweiler  Pumping  Engine 
Co.  y.  Uklah  Water,  etc,  Co.,  16  CaL 
A.   198,   116  P  707,  712. 

Colo. — Jewel  Tea  Co.  y.  Watklns, 
26  Colo.  A.  494,  146  P  719. 

III. — R.  F.  Conway  Co.  v.  Chicago, 
274  nt.  369,  113  NE  703;  Adams  v. 
Gordon,  265  111.  87,  106  NE  517;  Close 
y.  Browne,  230  III.  228.  82  NE  629. 
13  LRANS  634:  Alcock  v.  Alcock.  189 
111.  A.  153  [aff  267  111.  422.  108  NE 
6711;  Tarr  v.  Stearman,  186  111.  A.  45 
[aff  264  IlL  110,  106  NB  957]:  Lldger- 
mood  Mfg.  Co.  y.  Robinson  Contract- 
ing Co.,  188  111.  A.  481;  Mutual  L. 
Ins.  Co.  V.  Devlne,  180  111.  A.  422; 
Brockmeyer  v.  Chicago  Sanitary  Dlst., 
118  III.  A.  49:  Jewell  Filter  Co.  v. 
Kirk.  102  ni.  A.  246  (aff  200  HI.  382. 
65  NE  6981. 

Md.— PhoeniT  Pad  Mfg.  Co.  v.  Roth. 
127  Md.  540,  96  A  762;  F.  W.  Dodge 
Co.  v.  H.  A.  Hughes  Co.,  110  Md. 
374.  380,  72  A  lOSf  [clt  Cyc], 

Mich.— Ferris  v.  Wilcox.  61  Mich. 
106.  16  NW  262.  47  AmR  661. 

Mo. — ^North  St.  Louis  Bldg.,  etc 
Assoc  v.  Obert  169  Mo.  607.  69  SW 
1044;  Big  Muddy  Coal,  etc,  Co.  v.  St 
Louis  Carterville  Coal  Co.,  176  Mo.  A 
407,  158  SW  420. 

Mont. — Alywin  v.  Morley,  41  Mont 
191,  108  P  778. 

N.  T.— Mecca  Realty  Co.  v.  Kel- 
logg's  Toasted  Corn   Blakes  Co..  166 


For  later 


1,  davalopmaBta  and  ehaages  in  the  law  see  cumulative  Annotations,  same  title,  page  ond  note  number. 
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itself,  together  with  all  the  tacts  and  oircumstanoes 
leading  up  to  and  attending  its  execution,  the  rela- 
tion and  condition  of  the  parties,  the  nature  aad 


situation  of  the  subject  matter,  and  the  apparent 
purpose  of  making  the  contract.^'  This  rule  does 
not  apply,  however,  where  the  language  of  the  con- 


App.  Dlv.  74.  161  NTS  760;  Baynor 
V.  New  York,  etc..  Tract.  Co.,  86  Ml8c. 
201.  1*9  NTS  161  (rev  on  other 
CroUQda  166  App.  Dlv.  027,  lEl  NTS 
417J. 

Tenn. — Hardwlck  v.  American  Can 
Co..    113   Tenn.   6B7,   81   SW  797. 

Tex. — Coleman  v.  Bbeling,  (Civ. 
A.)  138  SW  199. 

Va. — Old  Dominion  Bank  v.  Mc- 
VeiKh.    82  Oratt.    (73   Va.)    630. 

Wis. — Zohrlaut  v.  Uenselberg,  144 
Wl8,  664,  124  NW  247,  128  NW 
975. 

[a]  Varol  ayxeemeat. — The  bIk- 
nlflcance  of  language  used  In  a  parol 
asreement  always  depends  on  the 
situation  of  the  parties  at  the  time, 
their  prior  and  subsequent  conduct, 
the  nature  of  the  subject  matter,  the 
purposes  they  had  in  view,  and  all 
the  aurroundlng  circumstances.  It 
sometimes  means  more,  and  some- 
times less,  than  the  words  employed 
signify  in  their  usual  and  ordinary 
acceptation.  White  v.  White,  64  W. 
Va.  SO,   60  SB  886. 

3S.  u.  S. — Van  Syckel  v.  Arsuaga, 
231  U.  S.  601,  34  set  263.  88  L.  ed. 
393  (rule  in  Porto  Rico):  Mobile,  etc., 
R.  Co.  V.  Jurey.  Ill  U.  S.  584.  4  SCt 
566,  28  Lu  ed.  S27;  Reed  v.  Merchants' 
Mut.  Ins.  Co.,  96  U.  S.  23,  24  L.  ed. 
348;  Moran  v.  Prather,  90  U.  S.  492. 
23  L.  ed.  121;  Chesapeake,  etc..  Canal 
Co.  V.  Hin.  82  U.  S.  94,  21  L.  ed. 
64;  Berg  v.  Krlckaon,  284  Fed.  817, 
148  CCA  415.  I,RA1917A  648;  Roller 
V.  L,eonard.  229  Fed.  607,  143  CCA 
628;  Fergiuon  v.  Omaha,  etc,  R.  Co., 
227  Fed.  613.  142  CCA  145;  Western 
Union  Tel.  Co.  v.  Georgia  R.,  etc., 
Co..  227  Fed.  276;  Hunter  v.  Baker 
Motor  Vehicle  Co.,  22S  Fed.  1006; 
Alaska  Treadwell  Gold  Mln.  Co.  y, 
Alaska  Gastlneau  Mln.  Co.,  214  Fed, 
718,  181  CCA  24;  Western  Lumber 
Co.  V.  -Willis,  160  Fed.  27,  87  CCA 
183;  Cook  v.  Foley,  162  Fed.  41,  81 
CCA  287  [certiorari  den  208  U.  S. 
648,  28  set  670,  62  L.  ed.  919]:  War- 
ing V.  Louisville,  etc.,  R.  Co.,  19 
Fed.  868;  The  Orient,  16  Fed.  916, 
4  W^oods  265  [aff  121  IT.  S.  67,  7  SCt 
821.  30  L.  ed.  868):  The  Ada,  1  F.  Cas. 
No.  38,  2  Ware  408:  Hart  v.  Shaw, 
11  F.  Cas.  No.  6,166,  1  Clilt.  868; 
James  v.  Lycoming  Ins.  Co.,  13  F. 
Cas.  No.  7,182,  4  cTlfF.  272;  Lamb  v. 
Davenport.  14  F.  Cas.  No.  8,015,  1 
Sawy.  809  [aff  18  Wall.  307,  21  L. 
ed.  769];  Lawrence  v.  Dana,  16  F. 
Cas.  No.  8,136,  4  Cliff.  1;  Starr  v. 
Stark,  23  F.  Cas.  No.  18.317,  2  Sawy. 
603  [aff  94  U.  S.  477,  24  L.  ed.  276]; 
Van  EIpps  V.  Walsh,  28  F.  Cas.  No. 
16,850,  1  Woods  598. 

Ala. — Roach  v.  McDonald.  187  Ala. 
64,  66  S  823:  Watson  ▼.  Klrby,  112 
Ala.  486,  20  S  624;  Evlngton  v. 
Smith.  66  Ala.  898:  Bryant  t.  Step- 
hens, 68  Ala.  636:  Bmntley  v.  South- 
ern L.  Ins.  Co.,  63  Ala.  664:  Pollard 
V.  Maddoz,  28  Ala.  821;  Strong  y. 
Gregory.  19  Ala.  146:  Ely  v.  Wlther- 
spoon,  8'  Ala.  131;  Alexander  v. 
Smith.  8  Ala.  A.  601,  57  S  104. 

Ark. — ^Hastings  Industrial  Co.  v. 
Copeland.  114  Ark.  416,  169  SW  1186. 

Cal. — Stein  v.  Archibald,  161  Cal. 
220,  90  P  666;  McNeil  y.  Shirley,  33 
Cal.  202;  Leventrltt  v.  Cowell,  21  Cal. 
A.    597,   132   P  627. 

Colo. — New  Brantner  Extension 
Ditch  Co.  v.  Kramer,  57  Colo.  218,  141 
P  498;  Messenger  v.  German  Ameri- 
can Ins.  Co.,  47  Colo.  448,  107  P  643; 
Feamley  v.  Feamley,  44  Colo.  417. 
98  P  819;  True  v.  Rocky  Ford  Canal, 
etc,  Co.,  36  Colo.  48,  85  P  842;  Jewel 
Tea  Co.  v.  Watklns.  26  Colo.  A.  494, 
146  P  719;  Animas  Cons.  Ditch  Co. 
y.  Smallwood,  22  Colo.  A.  476,  126  P 
694. 

Conn. — ^Brown  y.  Slater,  16  Conn. 
192,  41  AmD  186. 

D.  C. — Harten  v.  Loffler,  29  App. 
490. 

Fla. — ^L'E&igle  v.  Overstreet.  61 
Fla.  668,  66  8  881:  Brown  v.  Beck- 
with.  60  Fla.  310,  U  8  642. 


Oa. — ^Armistead  y.  McOuire.  46  Ga. 
232;  Power  v.  Gainesville,  etc.,  R. 
Co..  16  Ga.  A.  732,  86  BE  61. 

Hawaii. — Lathrop  v.  Wood,  1  Ha- 
waii 121. 

Ida. — Sauve  v.  Scranton  Title 
Guaranty,  etc.,  Co.,  29  Ida.  146,  168 
P  118;  Tllden  v.  Hubbard,  85  Ida. 
677,  138  P  1133:  Kroeger  v.  Good,  18 
Ida.   184,   89   P  632. 

111.— Merle  v.  Beifeld.  276(111.  694, 
114  NB  369;  Stettauer  y.  Hamlin,  97 
111.  812;  Thomas  v.  Wlggers,  41  111. 
4T0;  Robinson  v.  Stow.  89  III.  668; 
Tracy  V.  Chicago,  24  III.  500;  Fritzsch 
y.  Prittkin,  178  III.  A.  646;  Calkins 
V.  Pease,  126  111.  A.  270;  Goodyear 
Shoe  Mach.  Co.  v.  Sell,  61  111.  A  890 
[aff  167  111.  186.  41  NB  626]:  Lynch 
V.  Scroth.  50  111.  A.  668;  Rice  v. 
Weber,  48  in<  A.  573;  Adams,  etc., 
Mfg.  Co.   V.  Cook,   18   111.  A.   161. 

Ind. — Olds  Wagon-Works  v. 
Coombs,  124  Ind.  62,  24  NE  589; 
Relssner  v.  Ozley,  80  Ind.  580;  Pitts- 
burgh, etc..  R.  Co.  V.  Wilson,  46  Ind. 
A  44<,  91  NB  726:  Merica  v.  Burget, 
86  Ind.  A.  468,  75  NE  1083;  Cleve- 
land, etc.,  R.  Co,  y.  Kennedy,  28  Ind. 
A.  698,  63  NB  1135:  Cleveland,  etc^ 
R.  Co.  V.  Heath,  22  Ind.  A.  47,  63  NB 
198;  Indianapolis  Cabinet  Co.  v. 
Herrman,  7  Ind.  A.  462,  84  NE  679; 
Guaranty  Sav.,  etc.,  Assoc,  v.  Rutan, 
8  Ind.  A   83,  38  NB  210. 

Iowa — Streator  Clay  Mfg.  Co.  v. 
Henning- Vineyard  Co.,  166  NW  1001; 
KenlgBberg_v.  Relninger,-  169  Iowa 
648,  141  NW  407;  Condit  y.  Johnson, 
16«  Iowa  209,  189  NW  477;  Cham- 
berlain y.  Brown,  141  Iowa  640.  120 
NW  884;  Corbett  v.  BerryhlH,  29 
Iowa  167. 

,  Kan. — Kansius  v.  Jenkins,  98  Kan. 
i*.  167  P  417;  Simpson  v.  Klmberlin, 
12  Kan.  679;  Bell  v.  Rankin,  >1  Kan. 
A  209.  40  P  1094. 

Ky.— Beckette  y.  Klnner,  167  Ky. 
336,  180  SW  630:  Owens  v.  Georgia 
L.  Ins.  Co.,  166  Ky.  607,  177  SW  894: 
Lexington,  etc,  R.  Co.  y.  Moore,  140 
Ky.  614,  131  SW  267;  Montcoraery  y. 
Firemen's  Ins.  Co.,  16  B.  Mon.  427; 
Porter  y.  Breckenrldge,  Hard.  21. 

Me. — Chamberlain  v.  Black,  64  Me. 
40;  Merrill  v.  Gore,  29  Me.  346;  Rob- 
inson V.  Flske,  25  Me.  401. 

Md. — Schlens  v.  Poe,  128  Md.  362, 
97  A  649;  Phoenix  Fad  Mfg.  Co.  v. 
Roth,  127  Md.  540,  96  A  762;  ^Btna 
Indemn.  Co.  v.  Waters,  110  Md.  678, 
73  A  712;  Roberts  v.  Bonaiwrte,  73 
Md.  191,  20  A  918,  10  LRA  688;  Balti- 
more, etc.,  R.  Co.  V.  Brydon,  66  Md. 
198.  611,  3  A  806.  9  A  126,  67  AmR 
318;  Varnum  v.  Thurston,  17  Md. 
470;   Haines  v.  Haines,  6  Md.   485. 

Mass. — Rowland  y.  Leach.  11  Pick. 
151. 

Mich. — Cottrell  y.  Michigan  United 
Tract.  Co..  184  Mich.  221,  160  NW 
867;  Siegel  Co.  v.  Wayne  Cir.  Judge. 
188  Mich.  146,  149  NW  1016:  Holland 
v.  Rea.  48  Mich.  218,  12  kw  167; 
Paddack  v.  Pardee,  1  Mich.  421;  Nor- 
ris  y.  Showerman,  2  Dougl.  16. 

Minn. — Barnum  v.  White,  128  Minn. 
58,  160  NW  227,  161  NW  147;  Hol- 
llstpn  v.  Brnston,  124  Minn.  49,  144 
NW  416;  Haugen  v.  Sundseth,  106 
Minn.  129,  118  NW  666,  16  AnnCas 
259. 

Miss. — Pratt  v.  Canton  Cotton  Co., 
61  Miss.  470. 

Mo. — ^Moran  Bolt,  etc.,  Mfg.  Co.  v. 
Caldwell,  240  Mo.  358.  144  SW  472: 
Kreltz  v.  Bgelboff.  281  Mo.  694,  132 
SW  1124;  Donovan  v.  Boeck.  217  Mo. 
70,  116  SW  648:  Whitehead  v.  Beg- 
ley,  99  Mo.  456,  12  SW  804:  Crawford 
V.  Elliott,  78  Mo.  497;  Price  v.  Evans. 
26  Mo.  30;  Oiersa  v.  Creech,  (A.)  181 
SW  588;  Lemalre  v.  Strassberger 
Music  Conservatories,  (A.)  179  SW 
959;  Jackson  County  Light,  etc.,  Co. 
r.  Independence.  188  Mo.  A.  167,  175 
SW  86;  Uhrlch  v.  Globe  Surety  Co., 
(A.)  166  SW  845;  Counts  v.  Medley, 
163  Mo.  A.  546.  146  SW  466;  Weeks- 
Betts  Hardware  Co.  v.  Roosevelt 
Lead,   etc.,  Co.,   163   Mo.   A.    887,   184 


SW  35;  Ke)lerman  Contracting  Co.  v. 
Chicago  House  Wrecking  Co.,  137  Mo. 
A.  892,  118  SW  99;  Dobbins  v.  Ed- 
monds, 18  Mo.  A  307. 

Mont. — Lehrklnd  v.  McDonnell,  61 
Mont.  343,  154  P  1012. 
..  Nebr. — Nebraska  Hardware  Co.  v. 
Humphrey  Hardware  Co.,"  81  Nebr. 
693.  116  NW  669;  Grothe  v.  Lane, 
77  Nebr.  606.  110  NW  306. 

N.  H.— Nettleton  v.  BilUngs,  18  N. 
H.   446. 

N.  J.— Ryer  y.  Turkel,  76  N.  J.  L. 
677.  70  A  68;  Morris  Canal,  etc,  Co. 
V.  Matthlesen,  17  N.  J.  Eq.  386. 

N.  T. — Woodruff  V.  Woodruff,  62 
N.  T.  63;  Dent  v.  North  American 
SS.  Co.,  49  N.  T.  390:  Field  V.  Mun- 
son,  47  N.  T.  221;  Dodge  v.  Gardiner, 
31  N.  T.  289;  Cream  of  Wheat  Co.  y, 
Arthur  H.  Crist  Co.,  166  App.  Dly. 
870,  152  NTS  407:  Phelps  v.  Bost- 
wlck,  22  Barb.  814;  Bellinger  y. 
Kitts,  6  Barb.  273:  Hasbrook  v.  Pad- 
dock, 1  Barb.  836;  Stapenhorst  v. 
Wolff,  36  N.  T.  Super.  26  (aff  66  N. 
T.  696];  Chapman  v.  George  R.  Read 
Co.,  88  Misc.  16,  144  NTS  412;  Clau- 
sen V.  Title  Guaranty,  etc.  Co.,  168 
App.  Dlv.  569,  153  NTS  835;  Condon 
V.  tfew  Roohelle  Water  Co.,  116  NTS 
142  [aff  186  App.  Dlv.  897  mem,  120 
NTST  1119  mem  (aff  202  N.  T.  686 
mem,  95  NB  1126  mem)];  Colwell  v. 
Foulfcs,  36  HowPr  308;  Wilson  y. 
Troup    2  Cow.  196,   14  AmD  458. 

N.  C. — Freeman  v.  Croom.  172  N. 
C.  624.  90  SB  623;  Union  Bank  v. 
Redwine,  171  N.  C.  669,  88  SB  878; 
McMahan  v..  Black  MounUin  R.  Co.* 
170  N.  C.  456,  87  SB  237:  Simmons 
V.  Groom,  167  N.  C.  271,  88  SB  471; 
Neal  V.  Camden  Ferry  Co.,  166  N.  C. 
663,  82  SE  878;  Slocumb  y.  Raleigh, 
etc.,  R.  Co.,  166  N.  C.  838,  841,  81  srf 
?55  Li""*  ^<=5  i  Homthal  v.  Howcott. 
164  X.  C.  228,  70  SB  171;  Hardy  y^ 
Ward,  160  N.  C.  886,  64  SE  171; 
Fowlo  v.  Kerchner,  87  N.  C.  49. 
.  N.  D. — ^Toung  V.  Metcalfe  Land  Co., 
18  N.  D.  441,  122  NW  1101. 

Oh.— U.  S.  Tel.  Co.  y.  Mlddlepoint 
Home,  Tel.  Co..  32  Oh.  Clr.  Ct.  18: 
McKelvey  y.  Eureka  F.  &  M.  Ins. 
Co..  20  Oh.  dr.  Ct.  N.  S.  88,  1  Oh.  A 
184;  Boynton  y.  Strauss,  18  Oh.  Clr. 

Or. — Patterson  v.  Chambers'  Power  ' 
Co.,  81  Or.  828.  169  P  668;  Byron  v. 
Roseburg  First  Nat.  Bank,  75  Or. 
296,  146  r  616;  Harlow  v.  Oregonian 
Pub.  Co..  53  Or.  272,  100  P  7. 
.  Pa-— In  re  Myers,  238  Pa.  196,  86 
A  89;  McMlllln  v.  Titus,  222  Pa.  600. 
72  A  240;  Wilson  v.  Wernwag,  81T 
Pa.  82,  66  A  242.  10  AnnCas  649: 
Lacy  V.  Greene,  84  Pa.  514;  William- 
son V.  McClure,  37  Pa.  402:  Miller  y. 
Flchthorn,  31  Pa.  262;  McCullough 
y.  Walnwright.  14  Pa.  171;  Overton 
V.  Tracey,  14  Serg.  ft  R.  311;  Watson 
y.  Blaine.  12  Serg.  St  R.  131,  14  AmD 
669;  Smith's  Est.,  59  Pa.  Super.  8; 
Swavely  v.  Eno,  54  Pa.  Super.  82; 
Com.  V.  Sanderson,  40  Pa,  Super.  416: 
Slifer's   Est,    13    Pa.    DisL    326. 

S.  D. — Janssen  y.  MuUer,  162  NW 
393,   394   Felt  Cyc]. 

Tenn.— McKay  v.  Louisville,  etc, 
R.  Co.,  133  Tenn.  690,  182  SW  874; 
Southern  R.  Co.  y.  Bacon,  128  Tenn. 
169,    169    SW  602. 

Tex. — Lipscomb  y.  Fuqua.  103  Tex. 
586,  181  SW  1061  raff  66  Tex.  Civ.  A 
686,  121  SW  lost;  Stone  v.  Robin- 
son, (Civ.  A)  180  SW  186;  Dublin 
Electric,  etc.,  Co.  v.  Thompson,  (Civ. 
A.)  166  SW  113. 

Utah. — Burt  v.  Strlngfellow,  46 
Utah  207.  143  P  234;  Mathews  v. 
Berrett.  42  Utah  174,  129  P  419,  422 
(clt  Cyc]. 

Vt. — McLean  v.  Windham  Light, 
etc.,  Co.,  85  Vt  167,  81  A  613;  Pur- 
rlngton  v.  Grimm.  88  Vt.  466.  76  A 
158;  Parker  v.  Adams,  47  Vt.  139; 
Gray  v.  Clark,  11  Vt.  683. 

Va. — Portsmouth  Cotton  Oil  Re- 
flnlng  Corp.  v.  Oliver  Reflntng  Co., 
Ill  Va.  746,  69  SE  958. 

Wash. — ^ICallnowski  v.  Jaeobowskl. 
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tract  leaves  no  doubt  as  to  the  meaning  of  the 
parties  a&d  in  such  a  case  the  contract  is  to  be  con- 
strued without  r^^d  to  extraneous  facts."  Facts 
of  public  notoriety  relating  to  the  subject  of  a  con- 
tract must  be  presumed  to  have  been  known  to  the 
parties  at  the  time  of 'making  the  contract,  and  the 
language  used  must  be  construed  in  reference  to 
such  facts."  . 

Where  there  is  a  matual  mistakff  as  to  the  facts, 
it  has  been  held  that  the  intention  of  the  parties 
is  to  be  ascertained  on  the  assumption  that  the 
facts  were  as  supposed.'^ 

SubBeqnent  events.  The  surrounding  circum- 
stances must  be .  considered  as  of  the  time  the  con- 
tract is  made  and  not  in  the  light  of  subsequent 


events.** 

[$  515]  21.  Preliminary  Agieementa  and  Negotia- 
tions. Where  preliminary  negotiations  are  consum- 
mated by  a  written  agreement,'^  or  an  oral  contract 
is  evidenced  by  a  subsequent,  agreed  memorandum  in 
writing,"  the  writing  supersedes  all  previous  under- 
standings, and  the  intent  of  the  parties  must  be 
ascertained  therefrom.™  In  case  of  doubt  as  to  its 
meaning,  however,  all  the  negotiations  between  the 
parties  oi^ght  to  be  considered  in  giying  a  contract 
a  construction.^  Representations  made  during  the 
negotiation  of  a  contract  which  are  not  included  in 
the  final  agreement  are  not  a  part  of  it  and  are  not 
binding.** 

[i  516]   22.  Oonstmction  against  Party  Unng 


52  Wash.  369,  100  P  852;  Hunter  v. 
Wenatchee  Land  Co.,  60  Wash.  438, 
«7  P  494,   496   [oU  Cyc]. 

W.  Va. — Elswick  V.  Desklns,  7B 
W.  Va.  109,  88  SB  288;  Taylor  v. 
Buffalo  Collieries  Co.,  72  W.  Va.  8B3, 
^79  SB  27,  28  [clt  Cyc]-  Raleigh  Lum- 
ber Co.  V.  Wilson,  69  W.  Va.  598,  603, 
72  SB  6B1  [clt  Cyol:  Gas  Co.  v. 
South  Penn  OU  Co.,  56  W.  Va.  402, 
412,  49  SB  548  [clt  Cyc];  Shrews- 
bury V.  Tufts,  41  W.  Va.  212.  23  SB 
«92;  Soraggs  v.  Hill,  37  W.  Va.  706, 
17  SB  186:  Caperton  v.  Caperton,  36 
W.  Va.  479.  16  SB  257:  Tltehenell  v. 
Jackson,  26  W.  Va.  460. 

Wis. — Mayer  v.  Goldberg,  116  Wis. 
96,  92  NW  556;  Slgerson  v.  Cushlng, 
14  Wis.    527. 

Can. — Canadian  Pac  R.  Co.  v.  Rex, 
38  Can.  S.  C.  211;  North  American 
-Glass  Co.  V.  Barsalou,  24  Can.  S.  C. 
490:  McKenna  v.  McNamee,  16  Can. 
6    C    811 

'b.'c. — Ruthrauff  y.  Black,  16  B.  C. 
S59. 

Ont. — Bickford  v.  Chatham,  14 
Ont.  A.  32;  Re  Canadian  Niagara 
Power  Co..  80  Ont.  186:  McNeely  v. 
UcWllUaras,  9  Ont.  728  [rev  on  other 
grounds  13  Ont.  A.  324];  Deseronto 
Rathbun  Co.  v.  Toronto  Standard 
Chemical   Co.,   3   OntWR  698. 

Newfound!. — Day  v.  Dooley,  6 
Kewfoundl.   283. 

33.  U.  S. — Alaska  Treadwell  Gold 
Mln.  Co.  V.  Alaska  Gastlneau  Mln. 
Co.,  214  Fed.  718,  131  CCA  24;  Cam- 
eron Mill,  etc.,  Co.  V.  Chas.  F.  Orth- 
weln's  Sons,  120  Fed.  463,  66  CCA 
613. 

Ala. — Gadsden,  etc..  R.  Co.  v.  Gads- 
den Land,  etc.,  Co.,  128  Ala.  610,  Z9 
S    649. 

Ark. — Maloney  v.  Maryland  Casu- 
alty Co.,  113  Ark.  174,  167  SW  846; 
Clouston  V.  MalnKault,  106  Ark.  218, 
160  SW  858. 

Ind. — Vandalla  Coal  Co.  t.  Under- 
wood,  55   Ind.   A.   91,    101    NE  1047. 

Iowa. — Streator  Clay  Mfg.  Co.  v. 
Hennlng-Vineyard  Co.,  155  NW  1001. 

Mass. — Glynn  v.  Moran,  174  Mass. 
233,  54  NB  635;  Bray  v.  Kettell,  1 
Allen    80. 

Mich.— Piano  Mfg.  Co.  v.  Bills,  68 
Mich.    101,    $5   NW    841. 

N.  T. — Thompson  v.  Brie  R.  Co., 
96  App.   Dlv.   539.   89  NTS  92. 

Okl. — Union  Trust  Co.  v.  Shelby 
Downard  Asphalt  Co.,  166  P  903. 

S.  D. — Smith  v.  Johnson,  138  NW 
18,  20   [quot  Cyc]. 

Vt. — Groot  V.   Story,   44  Vt.   200. 

Wis. — Zohrlaut  v.  Mengelberg,  144 
Wis.  6«4,  124  NW  247,  128  NW  975: 
Johnson  t.  Pugh.  110  Wis.  167,  85 
NW   641. 

Can. — Coffin  v.  Gillies,  61  Can. 
8.  C.  639. 

Ont. — ^Hanley  v.  Canadian  Packing 
Co..   21  Ont.  A.   119. 

"  In  construing  the  written  con- 
tract of  parties  It  Is  proper  for  the 
«ourt  to  consider  the  character  of 
the  property  embraced  by  It  and  the 
situation  oi  the  parties  at  the  same 
time  of  making  It;  but  that  is  per- 
missible solely  for  the  purpose  of 
a.lding    In    the    true    construction    of 


the  written  instrument,  and  not  for 
the  purpose  of  adding  to  nor  taking 
from  any  of  Its  provisions — the  lat- 
ter never  being  permissible."  Alaska 
Treadwell  Gold  Mln.  Co.  v.  Alaska 
Gastlneau  Mln.  Co.,  214  Fed.  718,  727, 
181    CCA  24. 

[a]  Statutory  provlsloiui  substan- 
tially embodying  the  rule  stated  In 
the  text  exist  in  some  Jurisdictions. 
See  statutory  provisions;  and  Salter 
V.  Ives,  171  Cal.  790,  155  P  84;  Payne 
V.  Neuval,  166  Cal.  46,  99  P  476: 
Grosse  v.  Barman,  9  Cal.  A.  660,  100 
P  348;  Frank  v.  Butte,  etc.,  Mln.  Co., 
48  Mont  83,  136  P  904:  Ming  v. 
Pratt.  22  Mont.  262,  66  F  279. 

[b]  Applloation  of  ml*. — ^An  In- 
strument in  the  words,  "  Due  Mr. 
Harvey  Groot  two  hundred  and 
ninety-five  dollars.  In  part  payment 
for  a  piano;  Said  piano  to  be  se- 
lected by  Mr.  Groot,"  signed  and 
dated,  constituted  a  writteii  contract 
susceptible  of  legal  construction 
without  extrinsic  aid.  Groot  v. 
Story,  44  Vt.   200,   206. 

34.  Colo. — Animas  Cons.  Ditoh  Co. 
V.  Smallwood,  22  Colo.  A.  476  126 
P  694. 

La. — ^Anse  La  Butte  Oil.  etc.,  Co. 
V.  Babb,  122  La.   416,  47  S  764. 

N.  T. — ^WoodrufC  V.  Woodruff,  62 
N.  Y.  68. 

Pa.— McMinin  V.  Titus,  222  Pa. 
600,   508,   72  A  240   [clt  CycT. 

Tex. — Barr  v.  Cardiff,  82  Tex.  Civ. 
A.    495,    75  aw   341. 

Can. — ^Toronto  Blectric  Despatch 
Co.  v.  Bell  Tel.  Co.,  20  Can.  S.  C.  88 
[dism  app  17  Ont.  A.  292  (dlsm  app 
17    Ont.    495)]. 

35.  Parrish  v.  Rosebud  Mln.,  etc.. 
Co.,  (Cal.)  71  P  694  [aff  in  banc  140 
Cal.   635,   74  P  812]. 

36.  Davin  v.  Syracuse,  69  Misc. 
286,  126  NTS  1002  [aff  145  App.  Dlv. 
904  mem,  129  NTS  1119  mem].  See 
Morelng  v.  Weber,  3  Cal.  A.  14,  84 
P  220  (holding  that,  where  a  con- 
tract between  owners  of  frontage 
and  a  contractor  for  a  street  Im- 
provement was  clear  and  unmistak- 
able as  to  the  Intention  of  the  par- 
ties at  the  time  it  was  made.  It  could 
not  be  affected  by  subsequent  notices 
of  the  maturity  of  payments  there- 
under, sent  to  the  signers  by  the 
contractor). 

Ooaatnuitloa  1>t  parttos  see  infra 
i    517. 

Tim*  to  of  whloh  latantloa  aaoar- 
tainad  see  supra  S   482. 

37.  Ala. — Scruggs  v.  Riddle,  171 
Ala.  350,  54  S  641. 

Ark. — Doniphan,  etc,  R.  Co.  v. 
Missouri,  etc.,  R.  Co.,  104  Ark.  476, 
149  SW  60. 

Cal. — Ryer  v.  Oesting,  119  Cal.  664, 
61  P  867. 

Del. — Mollne  Jewelry  Co.  v.  Ot- 
well,   26  Del.   129,   78   A  800. 

111. — Rouse  V.  Western  Wheel 
Works,  169  111.  636,  48  NB  496  [aff 
66  111.  A.  6471:  Buyers'  Index  Pub. 
Co.  V.  American  Shoe  Polish  Co.,  169 
111.  A.  618;  Fuchs,  etc..  Mfg.  Co.  v. 
Kittredge,  146  111.  A.  860  [aff  242 
111.  88,  89  NB  723];  Plerpont  v.  Lan- 


phere,  104  111.  A.  282;  Worthlngton 
V.  Gross,    72  111.   A.   387. 

Mich. — Rumely  v.  Bmmons,  85 
Mich.    611,    48    NW    686. 

Mo. — Tuggles  v.  Callison,  148  Mo. 
527,   45   SW   291. 

Can. — Canada  Law  Book  Co.,  Ltd., 
V.  Butterworth,  16  DomLR  61,  26 
WestLR   937,    5  WestWkly    1217. 

88.     In  re  Howard.   100  Fed.  680. 

3a.  Parol  or  eztxlnaia  •vUUaoe  to 
oontradlet,  altar,  or  varj-  wrttlag  see 
Bvldence  [17  Cyc  567]. 

40.  U.  S.— U.  S.  V.  Bethlehem 
Steel  Co.,  205  U.  S.-  105,  27  SCt  450, 
61  L.  ed.  781:  EL  H.  Stanton  Co.  v. 
Rochester  German  Underwriter^ 
Agency,  206  Fed.  978;  Oil!  Mfg.  C^. 
V.  Hurd,  18  Fed.  673. 

Alaska. — Dalgle  v.  Maddocks,  2 
Alaska   887. 

Ga. — Morrison  ▼.  Dickey,  122  Oa. 
417,   60   SB   178. 

111. — ^Helrscb  v.  Lorimer.  etc  Co., 
196  111.  A.  664;  Chicago  Auditorium 
Assoa  V.  Fine  Arts  Bldg.  Corp.,  ISO 
III.  A.  262  [aff  244  III.  582,  91  NE 
665,  18  AnnCas  2631. 

Ind. — Woodal  v.  Greater,  61  Ind. 
639. 

Ky. — ^Woodruff  V.  Bourbon  Stock 
Tarda  Co.,   149  Ky.  576.  149  SW  960. 

Md. — Stockham  v.  Stockham.  32 
Md.  196. 

Mass. — Jennings  v.  Whitehead, 
etc..  Mach.  Co..  138  Masa  694. 

Minn. — Mather  v.  London  Guar- 
antee, eta,  Co.,  126  Minn.  186.  145 
NW   b68. 

N.  J. — ^Freeman  v.  Bartlett,  47 
N.  J.  L.  88. 

N.  T. — ^Kennedy  v.  Porter.  109 
N.  T.  626,  17  NB  426;  Pleraon  T. 
Hoag,   47   Barb.    243. 

Pa. — Stover  y.  Metzgar.  l  Watts 
&  a.  269. 

Can. — Canada  Law  Book  Co.  t. 
Butterworth,  16  DomLR  61.  26  West 
LR  987,  6  WestWkly  1217. 

B.  C— Ruthrauff  v.  Black.  16  B.  C. 
869. 

Man. — Brandon  Gas,  etc,  Cte.  v. 
Brandon  Creamery  Co.,  22  Man.  656, 
8  DomLR  191,  22  WestLR  476. 

Sask. — Independent  Lumber  Co.  y. 
David,    5  Sask.   L.    1. 

Parol  wvldeBoe  ofi 
Prior  negotiations  see  Bvldence  [17 

Cyc  671]. 
Prior  and  contemporaneous  collater- 
al   agreements    see    Bvldence    [17 

Cyc  713]. 

[a]  A  telanuililo  oS«r  of  em- 
ployment which  does  not  contain  all 
the  terms  of  the  offer  must  be  con- 
sidered as  though  express  reference 
to  the  substance  of  the  negotiations 
had  been  Incorporated.  O'Donnell  v. 
Minneapolis  Dally  News  Co.,  119 
Minn.    378,   138  NW  677. 

41.  Johnson  v.  CrawfordsviUe, 
etc.,  R.  Co.,  11  Ind.  280;  Macklem  v. 
Fales,  130  Mich.  «6,  ia  NW  681: 
Inglls  V.  Buttery.  8  App.  C:a8.  652; 
Freeman  v.  Baker,  S  B.  &  Ad.  797. 
27  BCL  836,  110  Reprint  985,  6  C.  ft 
P.  475.  24  BCL  668:  Kain  v.  Old,  2 
B.  &  C.  627,  9  BCL  274,  107  Reprint 
617;  Meyer  y.  BJverth.  4  CJampb.  82: 
Tye   v.    Fynmore,    3    Curapb.    462,   23 


For  later  oases,  daralopments  and  eimures  in  the  law  see  Cttmulatlve  Annotations,  same  title,  pace  and  note  number. 
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Words.  Where  a  contract  is  ambignous  it  will  be 
construed  moat  strongly  against  the  party  preparing 
it  or  employing  the  words  concerning  which  doubt 
arises,**  the  reason  for  the  rule  being  that  a  man 
is  resp>onaible  for  ambiguities  in  hit  own  expressions 
and  has  no  right  to  induce  another  to  contract  with 
him  on  the  supposition  that  his  words  mean  one 
thing,  while  he  hopes  the  court  will  adopt  a  con- 
struction by  which  they  would  mean  another  thing 
more  to  his  advantage.*^  But  this  rule,  it  is  said, 
is  the  last  one  which  the  courts  will  apply,  and  then 

ERC  440:  Hopkins  v.  Tanqueray,  IE 
C.  B.  130,  80  ECIj  ISO,  189  Reprint 
3C9;  Arls  v.  Orchard.  6  H.  &  N.  160. 
138  Reprint  6(;  Cowley  v.  Watts,  17 
Jur.  172;  PlckerlnK  v.  Dowson,  4 
Taunt.   779.  128  Reprint  637. 

4a.  V.  S. — Fhcenlx  Ins.  Co.  ▼. 
Slaughter,  12  Wall.  404,  20  ti.  ed. 
444;  Noonan  v.  Bradley.  9  WalL 
394,  1»  L.  ed.  757;  Bljur  Motor 
Lighting  Co.  V.  Eclipse  Mach.  Co., 
237  Fe£  89;  Caldwell  v.  Twin  Falls 
Salmon  River  Land,  etc.,  Co.,  225 
Fed.  684;  Christian  v.  First  Nat. 
Bank.  155  Fed.  705,  84  CCA  63;  Van 
Zandt  T.  Hanover  Nat.  Bank.  149 
Fed.  127,  79  CCA  23;  Wilson  v. 
Cooper,  95  Fed.  626;  Turner  v.  Merid- 
ian F.  Ins.  Co.,  16  Fed.  464;  The 
Ada,  1  F.  Cas.  No.  38,  2  Ware  408; 
Pacific  Hardware,  etc,  Co.  v.  U.  S., 
48  Ct.  CI.  899;  Edgar,  etc.,  Fdy.,  etc.. 
Works  V.  U.  S..  34  Ct.  CI.  205;  Otis 
V.  U.  S.,  20  Ct.  CI.  316;  Qants  v.  Dtet. 
of  Columbia,   18  Ct.   CL   569. 

Ala. — Mlnge  v-  Green,  176  Ala.  848, 
58  S  381;  Seay  v.  McConniok,  68 
Ala.  549;  Livingston  v.  Arrington, 
28  .AJa.  424;  Kvans  v.  Sanders,  8  Port. 
497.    83   AmB   297. 

Alaska. — Ramsey  v.  Mineral  Creek 
Min.  Co.,  4  Alaska  739. 

Ariz. — Paine  v.  Copper  Belle  Min. 
Co.,  13  Aris.  436.  114  P  964;  Shannon 
Copper  Co.  v.  Potter,  13  Ariz.  245, 
108  P  48C. 

Ark. — Clark  v.  J.  R.  Watklns  Medi- 
cal Co..  lis  Ark.  166.  171  SW  186; 
Ford  V.  Fix,  112  Ark.  1,  164  SW  726; 
Taylor  v.  union  Sawmill  Co.,  105 
Ark.  618,  152  SW  150;  Ford  Hard- 
wood Lumber  Co.  v.  Clement,  97  Ark. 
522,  1(6  SW  343;  Mississippi  Home 
Ina  Co.  v.  Adams,  84  Ark.  431.  106 
SW  209;  Allen-West  Comran.  Co.  v. 
People's  Bank,  74  Ark.  41,  84  SW 
1041;  Leslie  v.  Bell,  73  Ark.  838,  84 
SW  491. 

Cal. — Payne  v.  Neuval,  156  Cal.  46, 
99  P  476;  Dodge  v.  Walley,  22  Cal. 
224,    88    AmD  61. 

Colo. — ^Aamussen  v.  Post  Prlntlnr, 
etc.   Co.,   26  Colo.  A.  416,  148   P  896. 

Del. — Randel  v.  Chesapeake,  etc. 
Canal    Co.,    1    Del.    151. 

D.  C. — Nlcolopole  v.  Love,  39  App. 
343.  47  LRANS  949;  Llttlepage  v. 
Neale   Pub.   Co.,  34   App.   267. 

Ga. — Moorefleld  v.  Fidelity  Mut.  L 
Ins.  Co.,  135  Ga.  188,  69  SB  119;  Hill 
V.  John  P.  King  Mfg.  Co.,  79  Ga.  106, 
3  SB  445. 

ni. — Costello  V.  Delano,  274  111. 
426.  113  NB  689;  McClenathan  v. 
Davis,  243  111.  87.  90  NE  265,  27  LRA 
N3  1017;  Sharp  v.  Thompson,  100 
111.  447,  39  AmR  61;  Richardson  v. 
Peo.,  86  III.  496;  Massle  v.  Belford, 
68  111.  290;  Wells  v.  Carpenter,  66 
111.  447;  Commercial  Ins.  Co.  v.  Rob- 
inson, 64  111.  236.  16  AmR  657;  Mc- 
Carty  V.  Howell.  24  111.  341;  Walker 
V.  Kimball,  22  111.  537;  Alton  v.  Illi- 
nois Transp.  Co.,  12  III.  38,^62  AmD 
479;  Barnes,  v.  Independent  Peerless 
Pattern  Co.,  180  111.  A.  330;  Hansell- 
Elcock  Co.  V.  Frankfort  Mar.,  etc., 
Ins.  Co.,  177  111.  A  500;  Strauss  v. 
Borg,  172  111.  A.  466;  Finch  v.  Mc- 
intosh, 171  111.  A.  120;  Klaub  v. 
Vokoun,  169  111.  A.  434;  Pope  Metal 
Co.  v.  Sandoval  Zinc  Co.,  148  111.  A 
444;  Rankin  v,  Rankin.  Ill  HI.  A.  403 
{aff  216  111.  132,  74  NB  763];  Hftrley 
T.  Chicago  Sanitary  Dist..  107  111.  A. 
646;  Kohlaaat  v.  Illinois  Trust,  etc.. 
Bank.  102  HI.  A.  110:  Mueller  v. 
Northwestern   Univ.,    96    III.    A.    868 

[18  C.  J.— 36] 


only  if  a  satisf actorj^  retsult  cannot  be  readied  by 

the  other  rules' of  construction.**  The  rule  is  never 
applied  to  words  which  are  the  common  language 
of  both  parties,*'  nor  where  the  intention  is  clearly 
expressed,*"  and  it  will  not  be  followed  where  it 
will  cause  a  forfeiture.*^  Further,  .the  language 
must  be  given  a  meaning  in  accord  with  the  object 
in  view.** 

Printed  fomu.  The  rules  just  stated  are  of 
course  peculiarly  applicable  where  the  contract  is 
on  a  printed  form  prepared  by  one  of  the  parties.** 


[aff  195  111.  236,  63  NB  110,  88  AmSR 
194]:  Norton  v.  Brophy,  66  111.  A.  661. 

Ind.— Falley  y.  Oiles,  29  Ind.  114; 
Hay  v.  Meridian  Life,  etc.,  Co.,  101 
NB  661;  Lechner  v.  Strauss,  60  Ind. 
A.  414,  98  NB  444. 

Iowa. — Sinclair  v.  National  Surety 
Co..  182  Iowa  649,  107  NW  184. 

La. — Dresser  Co.  v.  Hlbernia  Bank, 
etc.,  Co.,  136  La.  814,  67  S  16;  St. 
Landry  State  Bank  v.  Meyers,  62  La. 
Ann.  1769,  28  S  136;  Soye  v.  Mer- 
chants' Ins.  Co.,  6  La.  Ann.  761; 
Hoover  v.  Miller,  6  La.  Ann.  204: 
Crowley  v.  Concordia,  3  La.  Ann. 
224;  Union  Bank  v.  Quice,  2  La.  Ann. 
249:  Wells  V.  Compton,  S  Rob.  171. 

Me. — Pike  v.  Munroe,  86  Me.  809, 
68  AmD  761. 

Md. — Vamum  v.  Thurston.  17  Md. 
470. 

Mass. — ^Wler  v.  American  Loco- 
motive Co.,  216  Mass.  803,  102  NB 
481;  Fotemick  v.  Watson,  184  Mass. 
187,  68  NB  215;  Barney  v.  Newcomb, 
9   Cush.   46. 

Mich.— Wetmore  v.  Pattlson,  46 
Mich.  439.  8  NW  67< 

Miss. — Home  Mut.  F,  Ins.  Co.  v. 
Plttman.   Ill   Miss.   420,   71   S  739, 

Mo. — O'Connor  v.  St.  Louis  Amer- 
ican League  Baseball  Co.,  (A.)  181 
SW  1167;  Belch  v.  Schott,  171  Mo.  A. 
367,   157   SW   658. 

Mont.«— Blankenshlp  v.  Decker,  84 
Mont.   292.   295,   85   P   1035   [clt  Cyc]. 

N.  J. — American  Lithographic  Co. 
V.  Commercial  Casualty  Ins.  Co.,  81 
N.  J.  L.  271.  274,  80  A  26  [cit  Cyc]; 
General  Proprietors  of  Eastern  Div. 
V.  Force,  72  N.  J.  Bq.  66,  68  A  91*. 

N.  Y.— Simon  v.  Etgen.  213  N.  T. 
689,  107  NB  1066;  Moran  v.  Stand- 
ard Oil  Co.,  211  N.  T.  187,  106  NB 
217;  Gillet  v.  Bank  of  America,  160 
N.  T.  649,  66  NB  292  [rev  21  App. 
Div.  392,  47  NTS  6581;  Duryea  v. 
New  York.  62  N.  Y.  593:  Hoffman  v. 
.«!tna  P.  ins.  Co.,  82  N.  Y.  406,  88 
AmD  337;  Jacob  Dold  Packing  Co. 
v.  Kings  County  Refrigerating  Co., 
176  App.  Div.  407,  162  NYS  1036; 
Clausen  v.  Title  Guaranty,  etc.,  Co.. 
168  App.  Div.  669,  153  NYS  835:  Mar- 
shall V.  Sackett.  etc.  Co..  166  App. 
Div.  141,  151  NYS  1046;  Simon  v. 
Etgen,  152  App.  Div.  399,  137  NYS 
369;  Bellman  v.  Thacher,  161  App. 
Div.  387,  136  NYS  730;  Staten  Island 
Shipbuilding  Co.  v.  Spearln,  149  App. 
Div.  864,  134  NYS  98;  GlfTord  v. 
Syracuse  First  Presby.  Soc,  66  Barb. 
114;  Rice  v.  Miner,  89  Mlsc  896,  151 
NYS  988;  Bean  v.  Ford,  65  Misc.  481. 
119  NYS  1074;  Halpern  v.  Langrock 
Bros.  Co.,  153  NYS  985  Frev  on  other 
grounds  169  App.  Div.  464,  155  NYS 
1671;  Jackson  v.  Hudson,  8  Johns. 
376,  3  AmD  600. 

N.  C— Wllkle  V.  New  York  Mut. 
L.  Ins.  Co..  146  N.  C.  613.  60  SB  427. 

Or. — Hyland  v.  Oregon  Hassam 
Pav.  Co..  74  Or.  1,  144  P  1160.  LRA 
1916C  828.  AnnCasl916B  941;  Spande 
V.  Weetem  L.  Indemn.  Co..  88  Or. 
171,  136  P  1189,  1194  tcit  Cycl; 
Loomis  v.  MacFarlane,  60  Or.  129,  91 
P  466. 

Pa. — Com.  V.  Erie,  etc.,  B.  Co.,  27 
Pa.  339,  67  AmD  471:  Rung  v. 
Shoneberger,  2  Watts  28,  26  AmD 
95;  Singer  v.  Brennan,  19  Pa.  Dist. 
376. 

R.  I. — Waterman  ▼.  Andrews.  14 
R.  I.  B89:  De  Blois  v.  Earle,  7  R.  I.  26. 

Tex. — Western  Assur.   Co.   v.   Hlll- 

rer-Deutsch-Jarratt    Co.,     (Civ.    A.) 
67    SW   816;    St    Louis,   etc.,   R.   Co. 


V.  Hicks,   (Civ.  A.)  168  SW  192. 

Utah. — Glsbom  v.  Milner,  28  Utah 
488,  79  P  666. 

Vt.— Thrall  V.  Newell,  19  Vt.  202, 
47   AmD    682. 

Va — Old  Dominion  Bank  v.  Mc- 
Veigh,   32    Oratt.    (73   Va)    630. 

Wash. — In  re  Eighth  Ave.,  82 
Wash.  398,  144  P  533. 

Wis.. — Green  Bay,  etc.,  Canal  Co. 
V.  Hewitt,  65  Wis.  96,  12  NW  382,  42 
AmR  701. 

Bag. — Fowkes  v.  Manchester,  etc, 
L.  Assur.,  etc,  Assoc,  8  B.  &  S.  917, 
118   BCL   917,    122   Reprint  343. 

Ont. — ^Burton,  etc..  Co.  v.  London 
St.  R.  Co.,   3  OntWR  666. 

Qua — ^Ha  Ha  Bay  R.  Co.  v.  La- 
rouche,  28  Que.  K.  B.  92,  10  DomLR 
388;  C^nestrari  v.  Lecavalter,  47  Que. 
Super.  296;  Canada  Glue  Co.  v.  Gall- 
bert,  86  Que.  Super.  478,  18  AnnCaa 
791;  Watson  v.  Sparrow,  16  Que. 
Super.   459. 

[a]  Statatorr  provlslona  embody- 
ing the  rule  stated  in  the  text  exist 
in  some  jurisdictions.  See  statu- 
tory provisions;  and  Needles  v. 
Coffee,  27  Cal.  A.  682.  150  P  791: 
Ruffln  v.  Becker,  27  Cal.  A  168.  148 
P  283:  Lyon  v.  Dalley  Copper  Min, 
etc,  (70.,  46  Mont.  108,  126  P  931; 
State  V.  Sapalpa,   (Okl.)   160  P  489. 

[b]  AppUoattoa  of  rnl*. — Any  am- 
biguity in  the  terms  of  a  prise  con- 
test should  be  resolved  against  the 
offerer.  Minton  v.  F.  Q.  Smith 
Piano  Co.,  36  App.  (D.  C.)  137,  33 
LRANS  806. 

43.  Maney  Milling  Co.  v.  Baker- 
Wignbll,  186  111.  A.  390;  Singer  v. 
Brennan,  37  Pa.  Co.  401;  Blose  v. 
Blose,  118  Va.  16.  86  SB  911;  Fowkea 
v.  Manchester,  etc.,  L.  Assur.,  etc., 
Assoc.  3  B.  &  S.  917,  113  BCL  917. 
122  Reprint  343. 

44.  Ind.— Falley  v.  Oiles,  29  Ind. 
114. 

Iowa. — Sinclair  v.  National  Surety 
Co..  182  Iowa  649,  107   NW  184. 

Mass. — Aldrich  v.  Bay  State 
Constr.  Co..  186  Mass.  489,  72  NB  S3. 

Mo. — Johnson  County  v.  Wood,  84 
Mo.  489;  Commercial  Electrical  Sup- 
ply Co.  v.  Missouri  Commn.  Co.;  166 
Mo.   A.    332,    148   SW   995. 

N.  J. — Eniplre  Rubber  Mfg.  Co.  v. 
Morris,  73  nT  J.  L.  602.  65  A  460  [aft 
77  N.  J.  L.  498,  72  A  1009]. 

Utah. — Calne  v.  Hagenbarth,  87 
Utah  69.  106  P  946. 

Vt.— Flagg  V.  Barnes,  40  Vt.  16,  94 
AmD  363;  Adams  v.  Warner,  28  Vt. 
895. 

See  Union  Bank  v.  Redwine,  171 
N.  C.  659,  88  SB  878  (holding  that 
the  rule  Is  not  conclusive  or  con- 
trolling). 

45.  ^eckwith  v.  Howard,  6  R.  I.  1; 
Calne  v.  Hagenbarth,  37  Utah  69.  94, 
106  P  945  (where  it  is  said  that 
"contracts  ...  in  which  the  parties 
.  .  .  make  mututd  promises  do  not 
ordinarily    come   within    this    rule"). 

46.  Bloomlngton  Canning  Co.  v. 
Unloh  Can  Co.,  94  lU.  A.  62;  Wllkle 
V.  New  York  Mut.  L.  Ins.  Co.,  146 
N.  C.  613.   60   SB  427. 

47.  Chicago,  etc.,  R.  Co.  v.  Aurora, 
99  111.  205;  Hoffman  v.  JEtna.  F.  Ins. 
Co..  32  N.  Y.  406,  88  AmD  337;  Ben- 
nehan  v.  Webb,  28  N.  C.  67;  Butler 
V.  Wlgge,  1  Saund.  66,  86  Reprint  74. 

48.  L'Bngle  v.  Overstreet,  61  Fla. 
668.  65  B  381;  Brown  v.  Beckwith,  60 
Fla.   310,    63    S   542. 

40.  Mt.  Vernon  Refrigerating  Co. 
V.    Fred   W.   Wolf  Co.,   188   Fed.   164, 
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CONTRACTS 


[§§  516-517 


Oontnwts^lqr  coizeqitoiule&ce.  Where  a  contract 
is  evidenced  by  'correspondence,  each  letter  should 
in  case  of  ambiguity  be  construed  most  strongly 
against  the  ■writer."" 

Beserrations  and  conditionB  inserted  in  a  con- 
tract for  the,  benefit  of  the  party  who  makes  them 
are  to  be  construed  against  him  in  case  of 
ambiguity."* 

ProviBlons  for  the  benefit  of  a  party.  Terms  of  a 
contract  which  appear  on  their  face  to  be  inserted 
for  the  benefit  of  one  of  the  parties  will  be  consid- 
ered as  having  been  inserted  and  worded  by  him, 


and  therefore  in  case  of  ambiguity  will  be  construed 

against  him.°^ 

Oonstmction  against  party  nndertaking  obliga- 
tion. In  case\>f  ambiguity  it  is  held  that  a  contract 
must  be  construed  most  strongly  against  the  per> 
son  undertaking  or  entering  into  the  obligation." 

[f  517]  23.  Practical  Oonstmction  or  Construc- 
tion by  Parties,  Where  the  parties  to  a  contract 
have  given  it  a  practical  construction  by  their  con- 
duct, as  by  acts  in  partial  performance,  such  con- 
struction is  entitled  to  great  if  not  controlling 
weight  in  determining  its  proper  inJ;erpretation,'* 


110  CCA  200:  Hardy  v.  Ward,  150  N. 
C.  885,  64  SE  171;  Farmers'  Nat. 
Bank  t.  Delaware  Ins.  Co.,  83  Oh.  St. 
309,  94  NE  %34. 

80.  McEIraeyy,  etc.,  Co.  v.  St. 
Joseph's  Home  for  Qlrls,  143  NTS 
2S6.  See  Miles  v.  Haalehurst,  23  T. 
L.  R.  142  (where  shipowners  and 
charterers  agreed  on  a  telegram  of 
Instructions  to  the  master  of  the 
vessel,  which  was  construed  by  him 
in  a  way  of  which  It  was  capabTe 
but  not  In  the  way  intended  by  the 
senders,  and  it  was  held  that  as  be- 
tween the  senders  one  could  not  re- 
cover from  the  other  money  ex- 
pended by  the  iriaster  under  his  in- 
terpretation  of   the   instructions). 

81.  Richmond  v.  Brandt,  118  III. 
A.  624;  McManus  v.  Gregory,  16  Mo. 
A.  376  [afr  94  Mo.  870..7  SW  423]. 

89.  McFarlane  v.  Toric,  90  Arlc.  89, 
117  SW  773;  Capital  City  Bank  v. 
Bilson,  69  Fla.  216,  El  S  853. 
'  ta]  Hi  tbe  FUlJxiptasa  under  Code 
Civ.  Proc.  I  293,  where  different  con- 
structions of  a  provision  are  other- 
wise equallv  proper,  that  construc- 
tion is  to  be  taken  which  is  most 
favorable  to  the  party  in  whose 
favor  the  provision  was  made.  En- 
riques  v.  A.  8.  Watson  &.  Co.,  Ltd.,  22 
Philippine  623.  See  Perez  v.  Cortes, 
16  Philippine  211  (holding  that, 
where  it  is  uncertain  whether  a 
transaction  is  one  of  sale  or  of  mort- 
gaare,  it  will  be  presumed  that  the 
debtor  assumed  the  lesser  obligation 
Involving  greater  reciprocity  of  in- 
terests). 

83.  Ala. — Ashley  v.  Cathcart,  159 
Ala.  474,  49  S  76;  Lioeb  v.  Montgom- 
ery. 7  Ala.  A.   326,   61   S  642. 

Ky. — Bowser  v.  Patrick,  66  SW 
824,  23  KyL  1578. 

La. — Hoover  v.  Miller,  6  La.  Ann. 
204. 

N.  J. — ^Newcorab  v.  Kloeblen,  77 
N.  J.  L.  791,  74  A  611,  30  LRANS 
724;  McCIintec  Marshall  Constr.  Co. 
V.  Hudson  County,  83  N.  J.  Eq.  539, 
91  A  881. 

N.  C. — Torrey  v.  Cannon,  171  N.  C. 
619,   88   SE  768. 

Or. — Byron  v.  Roseburg  First  Nat. 
Bank,  76  Or.  296,  146  P  616. 

Va. — ^Tate  v.  Tate,  76  Va.  622. 

[a]  Btaifeatory  piovlalona  embody- 
ing the  rule  stated  in  the  text  exist 
in  some  Jurisdictions.  See  statutory 
provisions;  and  Dollar  v.  Interna- 
tional Banking  Corp.,  10  Cal.  A.  83, 
101  P  34-  Moorefleld  v.  Fidelity  Mut. 
L.  Ins.  Co.,  136  Ga.  186,  69  SE  119: 
Haag  v.  Rogers,  9  Ga.  A.  660,  72  SB 
46. 

84.  U.  S. — Lowrey  v.  Hawaii,  206 
U.  S.  206,  27  set  622,  61  L.  ed.  1026; 
Case  Mfg.  Co.  v.  Soxman,  138  U.  S. 
431,  11  set  360,  34  L.  ed.  1019;  Dis- 
trict of  Columbia  v.  Gallagher,  124 
U.  S.  606,  8  set  586,  31  L.  ed.  526; 
ToplifT  v.  ToplifT,  122  U.  S.  121,  7  SCt 
1057.  30  L.  ed.  1110;  Reed  v.  Mer- 
chants' Mut.  Ina.  Co.,  95  U.  S.  23. 
24  L.  ed.  348;  Paige  v.  Banks,  13 
Wall.  608,  20  L.  ed.  709;  Philadelphia, 
etc,  R.  Co.  V.  Trimble,  10  Wall.  367. 
19  L.  ed.  948;  Chicago  v.  Sheldon,  9 
Wall.  60,  19  L.  ed.  694;  Cavazos  v. 
Trevlno,  6  Wall.  773,  18  L.  ed.  SIS' 
Bransford  v.  Regal  Shoe  Co.,  237 
Fed.  67,  150  CCA  289;  In  re  Thomas, 
281  Fed.  513;  Leaamls  v.  Greenberg, 
226  Fed.  449,  140  CCA  481;  Sunday 
V.  Huntington,  224  Fed.  847,  140  CCA 


415;  Barber  Asphalt  Pa  v.  Co.  v.  St 
Paul,  224  Fed.  842,  138  CCA  658; 
Ellet-Kendall  Shoe  Co.  v.  Martin,  222 
Fed.  861.  138  CCA  277;  Wichita 
Water  Co.  v.  Wichita,  222  Fed.  789, 
138  CCA  837;  Qalesburg,  etc..  R.  Co. 
V.  Hart,  221  Fed.  7,  136  '  CCA  633; 
Montgomery  Light,  etc.,  Co.  v.  Mont- 

f ornery  Tract.  Co..  219  Fed.  963  [aff 
29  Fed.  672,  144  CCA  82];  Prudence 
Coal  Co.  V.  Perkins,  217  Fed.  569.  674, 
133  CCA  421  [cit  Cyc];  In  re  How- 
ard, 207  Fed.  402;  New  York  Guar- 
anty Trust  Co.  V.  Koehler.  195  Fed. 
669,  116  CCA  476  [rev  187  Fed.  1921: 
Nelson  v.  Ohio  Cultivator  Co.,  188 
Fed.  620;  112  CCA  894;  Packwaukee 
V.  American  Bridge  Co.,  183  Fed.  359, 
365,  105  CCA  579  [olt  Cyc];  Brent  v. 
Chas.  H.  Lilly  Co..  174  Fed.  877  [rev 
on  other  grounds  186  Fed.  700,  108 
CCA  618];  Cook  v.  Foley,  152  Fed. 
41,  60,  81  CCA  237  [certiorari  den 
209  U.  S.  543,  28  SCt  670,  62  L.  ed. 
919,  and  cIt  Cyc];  Columbus,  etc., 
R.  Co.  V.  Pennsylvania  Co..  143  Fed. 
767,  74  CCA  647:  TJinta  Tunnel,  etc., 
Col  v.  Alax  Gold  Min.  Co..  141  Fed. 
663,  73  CCA  35;  Michigan  Home  Col- 
ony Co.  V.  Tabor,  141  Fed.  832,  72 
CCTa  480;  Manhattan  L.  Ins.  Co.  v. 
Wright,  126  Fed.  82,  61  CCA  188; 
Fitzgerald  v.  Rapid  City  First  Nat. 
Bank,  114  Fed.  474.  52  CCA.  276; 
Hull  Coal,  etOy  Co.  v.  Empire  Co'al, 
etc.,  Co.,  113  Fed.  266.  51  CCA  213; 
Fox  v.  Tyler,  109  Fed.  258,  48  CCA 
366;  Kauffman  v.  Raeder,  108  Fed. 
171,  47  CCA  278,  64  LRA  247-  New- 
ton V.  Wooley,  106  Fed.  641;  Lyman 
V.  Kansas  City,  etc.,  R.  Co..  101  Fed. 
636  [dlsm  app  103  Fed.  9911;  Scho- 
fleld  V.  State  Nat.  Bank,  97  Fed.  282, 
38  CCA  179;  Leete  v.  Pacific  Mill, 
etc.,  Co.,  88  Fed.  967  [aff  94  Fed. 
968,  36  OCA  687]:  Long-Bell  Lumber 
Co.  V.  Stumpv  86  Fed.  574,  SO  CCA 
260;  Thomas  v.  Cincinnati,  etc.,  R.  Co., 
81  Fed.  911;  Rockefeller  v.  Merritt, 
76  Fed.  909,  22  CCA  608,  85  LRA  638; 
Leavltt  V.  Windsor  Land,  etc.,  Co., 
64  Fed.  439,  4  CCA  425:  Davis  v. 
Shafer,  50  Fed.  764;  New  York  Cent. 
Trust  Co.  V.  Wabash,  etc.,  R.  Co.,  34 
Fed.  254;  Foster  v.  Goldschmldt,  21 
Fed.  70;  Nickerson  v.  Atchison,  etc.,  R. 
Co.,  17  Fed.  408.  3  McCrary  455;  Good- 
year v.  Cary,  10  F.  Cas.  No.  5,562, 
4  Blatchf.  271:  Starr  v.  Stark,  22 
F.  Cas.  No.  13,Sl7.  2  Sawy.  603  [aff 
94  U.  S.  477,  24  L.  ed.  276];  Inter- 
national Contracting  Co.  v.  TJ.  S.,  47 
Ct.  CI.  158;  John  Milnes  Co.  v.  U.  S.. 
45  Ct  CI.  314;  Gibbons  v.  U.  S.,  2 
Ct  CI.  363. 

Ala. — Mobile  County  v.  Linch.  73  S 
423;  Birmingham  Waterworks  Co.  v. 
Hernandez,  71  S  448;  Jefferson 
Plumbers,  etc..  Supply  Co.  v.  Peebles, 
196  Ala.  608,  71  S  418;  Birmingham 
Waterworks  Co.  v.  Windham,  190 
Ala.  634,  67  S  424;  Corinth  Bank, 
eta,  Co.  v.  King,  182  Ala.  403,  62  S 
704;  Blxby-Theisen  Co.  v.  Evans,  174 
Ala,  671.  57  S  39;  Boykin  v.  Mobile 
Bank,  72  Ala.  262,  47  AmR  408. 

Alaslca. — Rust  v.  McWllUama,  S 
Alaska  661. 

Ariz. — Farrell  v.  Greenlee  County, 
15  Ariz.  106,  136  F  637,  49  LRANS 
380;  Powers  V.  World's  Fair  Min. 
Co.,   10  Ariz.   6,   86  P  IB. 

Ark. — J.  R.  Watkins  Medical  Co.  v. 
Williams,  124  Ark.  539,  187  SW  653; 
Clark  V.  J.  R.  Watkins  Medical  Co., 
115  Ark.  166,   171    SW  138;   Hastings 


Industrial  Co.  v.  Copeland,  114  Ark. 
415,  169  SW  1186;  Keopplo  v.  Na- 
tional Wagonstock  Co.,  104  Ark.  466. 
149  SW  75;  Edgar  Lumber  Co.  v. 
Cornle  Stave  Co.,  95  Ark.  449.  ISO 
SW  452;  Humphreys  v.  Ft  Smith 
Tract,  etc.,  Co.,  71  Ark.  152,  71  SW 
662. 

Cal. — Woodard  v.  Olenwood  Lum- 
ber Co.,  171  Cal.  613.  168  P  951; 
Smith  V.  Cucamonga  Water  Co.,  160 
Cal.  611.  117  P  764:  Hayberry  v. 
Alhambra  Addition  Water  Co..  125 
Cal.  444,  64  P  530,  68  P  68;  Katz  v. 
Bedford,  77  Cal.  319,  19  P  623.  1 
LRA  8  26-  Brewster  v.  Lathrop.  15 
Cal.  21;  Rosenbaum  Est.  Co.  v.  Dol- 
lar Co.,  31  Cal.  A.  676,  161  P  10: 
Dollar  V.  International  Banking 
Corp.,  10  Cal.  A.  83,  101  P  84;  Perry 
v.  J.  Noonan  Furniture  Co.,  8  CaL 
A.  36.   96  P  1128. 

Colo. — Candelarla  v.  Columbian 
Nat.  L.  Ins.  Co.,  60  Colo.  140,  343,  158 
P  447  [clt  Cyc];  New  Brantner  Ex- 
tension Ditch  Co.  V.  Kramer.  67  Colo. 
218,  141  P  498,  AnnCasl916B  1225; 
Buckhorn  Piaster  Co.  v.  Cons.  Plas- 
ter Co.,  47  Colo.  516,  108  P  27;  Union 
Pac.  R.  Co.  v.  Anderson.  11  Colo.  29J, 
18  P  24-  Sorrels  v.  Sigel-Camplon 
Live-stock  Commn.  Co.,  27  Colo.  A 
164,   148  P   279. 

Conn. — Elting  v.  Sturtovant  41 
Conn.  176;  French  v.  Pearoe,  8  Conn. 
439,    21  AmD   680. 

D.  C. — Mitchell  V.  Lambert,  34 
App.  683;  Waters  v.  Kopp,  34  App. 
575;  Harten  v.  Loffler,  29  App.  490; 
Slaughter  v.  Loeb,  28  App.  67;  Con- 
saul  V.  Cummlngs,  24  App.   86. 

Fla. — Holmes  v.  Stearns  Lumber. 
etc.,  Co.,  66  Fla.  269,  268,  63  S  449 
[cit  Cyc];  Misell  Live  Stock  Co.  v. 
J.  J.  McCaskill  Co..  69  Fla.  322,  51  S 
647;  Scotch  Mfg.  Co.  v.  Garr.  53  Fla. 
480,  43  S  427;  Shouse  v.  Doane.  39 
Fla,  95,  21  S  807;  Robinson  v.  Hyer, 
36  Tla.  644,  17  8  746;  Webster  v. 
Clark.  34  Fla.  637.  16  S  601,  43  AmSR 
217,   27  LRA  126. 

Ga. — Reeves  ■».  Daniel.  143  Ga.  569, 
85  BE  766;  Georgia  Iron,  etc.,  Co.  v. 
Ocean  Ace,  etc.,  Corp.,  133  Ga.  826, 
331,  65  SE  776  [Cit  Cyc];  Equitable 
Loan,  etc.,  Co.  v.  Waring.  117  Ga 
699,  44  SE  320.  97  AmSR  177.  62 
LRA    93. 

Ida. — Givens  v.  Keeney,  7  Ida.  33S. 
68  P  110:  Burke  Land,  etc,  Co.  v. 
Wells,    7   Ida.   42,   60   P  87. 

111. — ShoU  V.  Peoriau  etc.,  R.  Co. 
276  111.  267,  114  NB  629:  Morle  v. 
Belfeld,  275  111.  694.  114  NE  369: 
GiUett  v.  Teel.  272  HI.  10«,  111  NE 
722;  Rosenbaum  v.  Devine,  271  III. 
354,  111  NE  97:  Gelthman  v.  Elchler, 
265  111.  579.  107  NE  180:  Freet  v. 
American  Electrical  Supply  Co.,  257 
111.  248,  100  NE  933  [aff  171  lU.  A 
6121;  Ogden  v.  Stevens,  241  111.  5JS. 
89  NB  741,  132  AmSR  237;  McLean 
County  Coal  Co.  v.  Bloomington.  234 
111.  90.  84  NB  624  [rev  137  111.  A 
582];  W.  H.  Purcell  Co.  v.  Sage.  200 
111.  842.  65  NE  723  [aft  90  111.  K. 
160];  Ramsay  v.  Whitbeck,  183  111. 
650,  66  NB  322;  St  Louis  Cons.  Cos! 
Co.  V.  Schneider.  183  HI.  393,  45  NE 
126:  Wrigley  v.  Cornelius.  162  III.  9!, 
44  NB  406;  Hartshorn  v.  Byrne.  14T 
111.  418,  35  NE  622;  Peo.  v.  Murphy, 
119  111.  169,  6  NB  488;  Vermont  St. 
M.  B.  Church  v.  Brose,  104  111.  206; 
Garrison  v.  Nute,  87  111.  216;  West- 
ern   Union    R.    Co.    v.    Smith,    75    III 
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496;  Barritt  v.  StetdlnKer,  19*  III. 
A.  229;  Maremont  v.  Schwarzschlld, 
etc.  Co.,  194  111.  A.  619:  Relf  v.  Com- 
mercial Cabinet  Co..  186  111.  A.  E77; 
Marshall  v.  Modern  American  Frater- 
nal Order,  184  111.  A.  224;  Hibernian 
Banking  Assoc,  v.  Bell,  etc..  Coal 
Co..  181  111.  A.  581;  Romono  Oolitic 
Stone  Co.  v.  Missouri  Valley  Bridge, 
etc.,  Co.,  173  111.  A.  634;  Pharia 
V.  Moline  Plow  Co.,  168  111.  A. 
S4:  McGulro  v.  Winston,  157  111.  A. 
222;  Thomas  v.  Turner,  167  111.  A. 
16;  Drelske  v.  Davis  Colliery  Co.,  166 
111.  A.  291;  Beltine  Chemical,  etc.,  Co. 
V.  Zulfer.  162  111.  A.  308;  Collins,  etc.. 
Co.  V.  Silver,  150  111.  A.  430;  Rogers 
Grain  Co.  v.  Jones.  146  111.  A.  469; 
Cantrall  Co-op.  Coal  Co.  v.  Level,  139 
III.  A.  104;  Williamson  v.  Warfleld 
Co.,  186  111.  A.  168  [aff  238  III.  487, 
84  NE  706];  William  W.  Brauer  SS. 
Co.  V.  Piano  Mfg.  Co.,  iJS  111.  A.  100; 
Orommet  v.  Bawyer,  183  111.  A.  249; 
Allison  V.  Taylor,  183  III.  A.  70; 
O'Connor  v.  Harrison,  132  111.  A.  264; 
David  Bradley  Mfg.  Co,  v.  Tedford, 
127  III.  A.  1;  Turner  v.  Osgood  Art 
Colortype  Co..  125  111.  A.  602  [aff  223 
in.  629.  79  NE  806];  Barter  v.  Mor- 
ris. 124  111.  A.  377;  Clark  v.  Illinois 
Univ..  IDS  111.  A.  281;  Rittonhouse, 
etc..  Co.  V.  Barry,  98  111.  A.  548  [rev 
on  other  grounds  198  111.  602,  64  NE 
995];  Windmiller  v.  Peo..  78  111.  A. 
273;  Becker  v.  Vandegrlft,  58  111.  A, 
95;  Crown  Coal,  etc.,  Co.  v.  Tocli 
Coal  Mtn.  Co.,  57  111.  A.  668;  Ham- 
merqulst  v.  Swensson.  44  III.  A.  627; 
Fougner  v.  Chicago  First  Nat.  Bank, 
41  111.  A.  202  [rev  on  other  grounds 
141  111.  124.  30  NE  442];  Dkvls  v. 
Sexton,  35  111.  A.  407;  Home  Nat. 
Bank  v.  ■  Waterman,  30  111.  A.  635 
faff  134  111.  461,  29  NE  503];  Bour- 
land  V.  Gibson.  7  111.  A.  227  [aff  124 
111.    602,   17    NE  319J. 

Ind. — Vandalia  R.  Co.  v.  Terre 
Haute  Vitrified  Brick  Co..  183  Ind. 
551.  108  NE  963;  Travelers'  Protec- 
tive Assoc,  of  America  v.  Smith,  101 
NB  817;  Fulton  County,  v.  Gibson, 
158  Ind.  471,  63  NE  982;  Roush  v. 
Roush.  164  Ind.  562,  54  NE  1017; 
Childers  v.  Jeffersonville  First  Nat. 
Bank.  147  Ind.  430.  46  NE  825; 
Booher  v.  Perrlll,  140  Ind.  529.  40 
NE  36;  Vlncennes  v.  Citizens'  Gas- 
light Co.,  182  Ind.  114,  31  NE  678.  16 
LRA  486:  P'raiier  v.  Myers,  132-  Ind. 
71.  31  NB  536;  Ingle  v.  Norrington, 
126  Ind.  174,  25  NB  900;  Pate  v. 
French,  122  Ind.  10,  23  NB  673; 
Louisville,  etc,  R.  Co.  v.  Reynolds, 
118  Ind.  170.  20  NB  711;  Lyles  v. 
Lescher,  108  Ind.  382,  9  NB  366; 
Vinton  V.  Baldwin,  96  Ind.  433;  Ket- 
cham  v.  Brazil  Block  Coal  Co.,  88 
Ind.  515;  .^tna  L.  Ins.  Co.  v.  Nexsen, 
84  Ind.  347,  43  AraR  91;  WiUcuU  v. 
Northwestern  Mut.  1..  Ins.  Co..  81 
Ind.  300;  Relssner  v.  Oxney,  80  Ind. 
680;  Heath  v.  West,  68  Ind.  548: 
Conwell  V.  Pumphrey,  9  Ind.  135,  68 
AmD  611;  Irwin  v.  Smith,  Wils.  644; 
Roberts  v.  Vonnegut,  58  Ind.  A.  142, 
104  NB  321;  Indiana  Veneer,  etc., 
Co.  V.  Hageman,  67  Ind.  A.  668,  106 
NE  253;  Patterson  v.  Chrisman  State 
Bank,  55  Ind.  A.  831,  102  NB  880; 
Kann  v.  Brooks,  54  Ind.  A.  625,  101 
NE  613  [clt  CycJ;  William  H.  Arm- 
strong' Co.  v.  Lleber,  64  Ind.  A. 
447,  103  NE  19;  Bruce  v.  Indian- 
apolis Gas  Co.,  46  Ind.  A.  193,  92  NB 
189;  Coulter  v.  CrawfordsvlUe  Trust 
Co.,  45  Ind.  A.  64,  88  NB  865;  Scott 
V.  Lafayette  Gas  Co.,  42  Ind.  A  614, 
86  NE  495;  Diamond  Plate-Glass  Co. 
V.  Tennell,  22  Ind.  A  132.  62  NE  168; 
Toledo,  etc.,  R.  Co.  v.  Burgan,  9  Ind. 
A  604.  87  NB  31;  Merchants',  etc., 
Sav.  Bank  v.  Fraze,  9  Ind.  A.  161,  38 
NE  378.  53  AmSR  341;  Indianapolis 
Cabinet  Co.  v.  Herrman,  7  Ind.  A. 
462,  84  NB  579;  Smith  v.  Miami 
County,  6  Ind.  A.  153,  33  NB  243. 

Iowa, — Cpmtograph  Co.  v.  Bur- 
roughs Adding  Mach.  Co.,  169  NW 
465;  NlcoUs  v.  Wetmore,  174  Iowa 
132.  166  NW  319;  Jochimsen  v.  John- 
son, 156  NW  21;  Gould  v.  Gunn,  161 
Iowa  165,  140  NW  380;  Henry  v. 
Mason  City,  etc.,  R.  Co.,  140  Iowa  201, 
118  NW  810;  Stewart  v.  Pierce,  116 
Iowa  788,  89  NW  234;  Barnhart  v. 
Hanford,   166  Iowa  116,   74  NW  741; 


Pratt   V.   Prouty,   IM    Iowa   419,   78 
NW   1035,    65   AmSR   472. 

Kan. — Pittsburg  Vitrified  Pay.,  etc. 
Brick  Co.  v.  Bailey,  76  Kan.  42,  90  P 
803,  12  LRANS  745;  Baxter  Springs 
v.  Baxter  Springs  Light,  etc.,  Co., 
64  Kan.   691,   68   P  63. 

Ky.— Dalzell  v.  Dalcell.  170  Ky. 
'  297.  185  SW  1107;  Beckette  v.  Kin- 
ner,  167  Ky.  336,  180  SW  630:  Clarke 
V.  Rogers,  159  Ky.  762,  169  SW  486: 
Kimsey  v.  Posey ,^148  Ky.  54,  66,  145 
SW  1121  [clt  Cyc];  Covington  v. 
South  Covington,  etc.,  R.  Co.,  147 
Ky.  326,  144  SW  17;  Wftlton-Wilson- 
Rodes  Co.  V.  McKltrick,  141  Ky.  416, 
132  SW  1046:  Trapp  v.  Conley,  89 
SW  614,  28  IfirL  475;  Crane  V.  Wil- 
liamson, 111  B^.  271,  68  SW  610,  976, 
23  KjrL  689;  Louisville  Tump.  Co.  v. 
Shadburne,  1  KyL  826,  10  Ky.  Op. 
770;  Bendles  v.  Pierce,  9  Ky.  Op. 
762. 

La. — Metcalfe  v.  Green,  140  La. 
950,  74  S  261;  ISynolds  v.  Orleans 
Levee  Dlst.,  139  La.  618,  71  S  787; 
Levert  Co.  v.  John  T.  Moore  Plant- 
ing Co.,  135  La.  77,  64  S  987:  Farles 
V.  Ranger,  35  La.  Ann.  102;  Com- 
mercial Bank  v.  New  Orleans,  17  La. 
Ann.  190;  Williams  v.  McHatton,  16 
La.  Ann.  196;  Casey  v.  Pennoyer,  6 
La.  Ann.  776;  D'Aquln  v.  Barbour,  4 
Ljl  Ann.  441;  Farrar  v.  Rowly,  2  La. 
Ann.  475;  Marcotte  v.  Coco,  12  Rob. 
167;  Wells  v.  Compton,  3  Rob.  171; 
Amory  v.  Black,  13  La.  264;  Milllkln 
V.  Minnls,  12  La.  539;  Wood  v.  Casse, 
Mann.  Unrep.  Cas.  12'  Louisiana 
Nav.,  etc.,  Co.  v.  New  Orleans,  etc., 
R.  Co.,  8  La.  A.  (Orleans)  180;  Lich- 
tentag  v.  Fettel,  1  La.  A.  (Orleans) 
172. 

Me. — Lewlaton,  etc.,  R.  Co.  v. 
Grand  Trunk  R.  Co.,  97  Me.  261.  54 
A  760;  Northrop  v.  Hale,  72  Me.  276; 
Bradford  v.  Cressey,  45  Me.  9;  Emery 
V.  Webster,   42  Me.  204,  66  AmD  274. 

Md.— Mitchell  V.  Wedderburn,  68 
Md.  139,  11  A  760;  Citizens'  F.  Ins.. 
etc.,  Co.  V.  Doll,  85  Md.  89,  6  AmR 
360 ;  Vamum  v.  Thruston,  17  ■  Md. 
470;  Franklin  F.  Ins.  Co.  v.  Hamill, 
5  Md.  170. 

Mass. — McDonough  -  v.  Almy,  218 
Mass.  409,  105  NB  1012,  AnnCas 
1915D  865-  W.  T.  TUden  Co.  v.  Dens- 
ten  Hair  Co.,  216  Mass.  323,  103  NB 
916;  Menage  v.  Rosentlial,  176  Mass. 
358,  66  NE  679;  Dodd  v.  Witt,  139 
Mass.  63,  29  NB  476,  52  AmR  700; 
Jennings  v.  Whitehead,  etc.,  Mach. 
Co.,  138  Mass.  694;  Lovejoy  v.  Lo- 
vett,  124  Mass.  270. 

Mich.— Axe  V.  Tolbert,  179  Mich. 
556,  146  NW  418:  Farnswofth  V. 
Fraser.  137  Mich.  296,  100  NW  400, 
401  [clt  Cyc];  Switzer  v.  Pinconning 
Mfg.  Co.,    69   Mich.   488,   26  NW  762. 

Minn. — Klemik  v.  Henrlcksen 
Jewelry  Co.,  128  Minn.  490,  161  NW 
203;  Engel  v.  Scott,  etc.,  Lumber  Co., 
60  Minn.  89,  61  NW  826;  Hill  v. 
Dnluth  City,  67  Minn.  231,  58  NW 
991;  Staples  v.  Edwards,  etc..  Lum- 
ber Co..  56  Minn.  16,  57  NW  220; 
O'Dea  V.  Winona,  41  Minn.  424,  43 
NW  97;  Luveme  First  Nat.  Bank  v, 
Jagger,  41  Minn.  808,  43  NW  70; 
Ganser  v.  Fireman's  Fund  Ins.  Co., 
38   Minn.    74,   35    NW  684. 

Miss. — Candler  v.  Cromwell,  101 
Miss.  161,  67  S  654;  Humphreys  v. 
McFarland,  48  S  1027;  Spengler  v. 
Stiles-Tull  Lumber  Co.,  94  Miss.  780, 
48  S  966,  19  AnnCas  426;  Powell  v. 
Russell,  88  Miss.  649,  41  S  6. 

Mo. — ^Knisely  v.  Leathe,  178  SW 
453;  St.  Louis  V.  St.  Louis,  etc.,  R. 
Co.,  228  Mo.  712,  129  SW  691;  La- 
clede Constr.  Co.  v.  T.  J.  Moss  Tie 
Co.,  185  Mo.  25,  84  SW  76;  Meyer  v. 
Christopher,  176  Mo.  580,  75  SW  760; 
St.  Louis  V.  Laclede  Gas  Light  Co., 
165  Mo.  1,  65  SW  1008;  Williams  v. 
Chicago,  etc.,  R.  Co.,  153  Mo.  487, 
54  SW  689-  Carter  v.  Arnold,  134 
Mo.  196.  36  SW  684;  St.  Joseph 
Union  Depot  Co.  v.  CHilcago,  etc.,  R. 
Co.,  131  Mo.  291,  31  SW  908;  Ellis  v. 
Harrison,  104  Mo.  270,  16  SW  198  ^ 
St.  Louis  Gaslight  Co.  v.  St  Louis, 
48  Mo.  121;  Virginia  Table  Co.  v. 
Vanden  Boom  (A)  192  SW  111; 
O'Connor  v.  St.  Louis  American 
League  Baseball  Co.,  198  Mo.  A.  187. 
181  SW  1167;  U.  S.  Fidelity,  etc..  Co,  V. 


Rldee,  (A)  179  SW  791:  T.  C.  Bottom 
Produce  Co.  v.  Olsen.  188  Mo.  A  181, 
190,  175  SW  126  [quot  Cyc];  Miller 
v.  Pepperling,  185  Mo.  A  222,  170 
SW  328;  LawBon  v.  Muse,  180  Mo. 
A.  35,  165  SW  396;  H.  W.  Kastor, 
etc.  Adv.  Co.  V.  Elders,  170  Mo.  A. 
490,  156  SW  737;  Smith  v.  Crane,  169 
Mo.  A.  696,  154  SW  867;  Stover  v. 
Sprinefleld,  167  Mo.  A.  328,  162  SW 
122;  Laughlin  v.  Joplin,  161  Mo.  A 
161,  167,  142  SW  786  [clt  Cycl; 
Austin  V.  Shipman,  160  Mo.  A.  206, 
213,  141  SW  425  [cit  Cyc];  Welch 
V.  Mlschke,  154  Mo.  A.  728,  739,  136 
SW  36  [cit  Cycl;  Maglnn  v.  Lan- 
caster, 100  Mo.  A.  116,  73  SW  368; 
Ireland  v.  Spickard,  96  Mo.  A  53, 
68  SW  748;  Lalng  v.  Holmes,  93  Mo. 
A.  231;  Williams  v.  Kansas  City  Sub- 
urban Belt  R.  Co.,  85  Mo.  A.  108; 
C.  D.  Smith  Drug  Co.  v.  Saunders,  70 
Mo.  A.  221;  Rose  v.  Eclipse  Car- 
bonatlng  Co.,  60  Mo.  A.  28;  Dallas 
v.  Berger,  59  Mo.  A.  221;  Reisen- 
lelter  v.  Bvangelische  Lutherlsche, 
etc,  29  Mo.  A.  291;  Mathews  v. 
Danahy,  26  Mo.  A.  660;  Krey  v. 
Hussmann,  21  Mo.  A.  343. 

Mont. — Gallatin  Valley  Nat.  Bank 
V.  Ingle,  164  P  536;  Butte  Water  Co. 
V.  Butte,  48  Mont.  386,  138  P  196: 
Dackich  v.  Barlch,  87  Mont.  490,  97 
P  931. 

Nebr. — Wilholt  v.  Stevenson,  96 
Nebr.  751,  148  NW  963:  Slbert  v. 
Hostick,  91  Nebr,  266,  135  NW  1054; 
Jobst  V.  Hayden,  84  Nebr.  736,  121 
NW  957,  50  LRANS  501;  Ord  Hard- 
ware Co.  V.  J.  I.  Case  Threshing 
Mach.  Co.,  83  Nebr.  863,  119  NW 
682;  South  Omaha  School  Dist.  v. 
Davis,  76  Nebr.  612,  107  NW  842; 
Fiscus  v.  Wilson,  74  Nebr.  444.  104 
NW  866;  Williams  v.  Auten,  68 
Nebr.    26,   93  NW  943,   62   Nebr.    882, 

87  NW  1061;  State  v.  C^ass  County 
Comrs.,  60  Nebr.  666,  83  NW  733: 
Lawton  v.  Fonner.  69  Nebr.  214,  80 
NW  808:  Hale  v.  Sheehan,  52  Nebr. 
184,  71  NW  1019;  Davis  V.  Ravena 
Creamery  Co.,  48  Nebr.  471.  67  NW 
436;  Paxton  v.  Smith,  41  Nebr.  66, 
59  NW  690. 

Nev. — Carey  v.  Clark,  161  P  7'IS; 
Gamble  v.  Hanchett.  34  Nev.  851,  126 
P  111,   141   [quot  CycJ. 

N.  J.— Edmunds  v.  Miller,  61  N.  J. 
L.  677,  40  A  686;  Camden,  etc,  R. 
Co.  V.  Llppincott,  45  N.  J.  L.  406: 
(Thurch  v.  Florence  Iron  Works,  45 
N.  J.  L.  129;  Van  Dyke  v.  Anderson. 

88  N.  J.  Bq.  568.  91  A  693;  United 
Boxboard,  etc.,  Co.  v.  McBwan  Bros. 
Co..  (Ch.)  76  A  650;  Conover  v.  War- 
dell,  20  K.  J.  Eq.  266  [aff  22  N.  J. 
Ekl.  492]. 

N.  M. — ^Fraser  v.  State  Sav.  Bank, 
18  N.   M.    340,    187   P   692. 

N.  T. — Carthage  Tissue  Paper 
Mills  v.  Carthage,  200  N.  T.  1,  93  NB 
60;  New  York  v.  New  York  City  R. 
Co.,  193  N.  Y.  543,  86  NE  565;  Qll- 
let  V.  Bank  of  America,  160  N.  Y. 
649,  65  NB  292  [rev  21  App.  Dlv. 
392,   47   NYS  6681:    Olacius  v.  Black. 

67  N.  Y.  663;  wlison  v.  Randall.  6"/ 
N.  Y.  838;  Dana  v.  Munson.  23  N.  Y. 
564;  Giles  v.  Comstock,   4  N.  Y.  270, 

68  AmSR  874;  French  v.  Carhart,  1 
N.  Y.  96;  Porter  v.  Denny,  170  App. 
Dlv.  S46,  166  NYS  1016;  Clausen  y. 
Title  Guaranty,  etc,  Co.,  168  App. 
Dlv.  669.  163  NYS  836;  Fagan  v. 
Ulrlch,  186  App.  Div.  842,  162  NYS 
37;  Jarvle  v.  Arbuckle,  163  App.  Div. 
199,  148  NYS  189  [aff  221  n!  Y.  43 
mem,  116  NB  1053  mem];  Atlantic, 
etc.,    Co.    V.    Woodmere    Realty    Co.. 

156  |App.  Div.  851,  142  NYS  963 
[app  dlsm  209  N.  Y.  567  mem, 
103  NE  1120  mem];  Hall  v.  French 
American  Wine  Co.,  149  App.  Div. 
609,  134  NYS  7681;  Boyer  v.  Metro- 
politan Sewing  Mach.  Co.,  138  App. 
Div.  468.  112  NYS  817  (aff  199 
N.  Y.  693  mem,  93  NB  1116  mem]; 
McMullen  v.  Hopper,  16  App.  Dlv. 
364,  44  NYS  68;  Finlayson  v.  Wiman, 
84  Hun  367,  32  NYS  347;  Stokes 
v.  Recknagel,  38  N.  Y.  Super.  368; 
Beading  v.  Gray,  87  N.  Y.  Super. 
79;    Rhelms  v.    Dolley,    98    Misc.    600, 

157  NYS  213;  Hulbert  v.  Pelber 
Engineering  Works,  76  Misc.  621,  133 
NYS  918;  Ferguson  Contracting  Co. 
v.  State,  TO  Ulao.  472,  116  NYS  808; 
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partieularly  where  sneh  inteipretation  is  a^^reed  on 
before  any  controversy  has  arisen.""  But  practical 
construction  is  not  conclusive,"*  and  may  be  con- 


sidered only  when  the  contract,  read  in  the  light  of 
the  surrounding  circumstances,  leaves  the  proper 
construction  in  doubt."    The  practical  construction 


Levy  v.  Kottman.  11  Misc.  372,  32 
NYS  241  [rev  8  Misc.  604.  28  NTS 
1150];  Lyon  v.  Motley,  9  Misc.  BOO, 
80  NYS  218;  New  York  v.  New  York 
Refrigeratine  Constr.  Co.,  8  Misc. 
61,  28  NYS  614  [aff  82  Hun  563,  31 
NYS  714];  Hassett  v.  McArdle,  7 
Misc.  710,  28  NYS  48  [afl  6  Misc. 
622,  26  NTS  11361;  Tanenbaum  v. 
Felat,  6  Misc.  368.  26  NYS  748; 
.  Campbell  v.  Jimenes.  3  Misc.  616,  23 
NYS  333;  Whlttemore  v.  Sloat,  9 
HowPr   317. 

N.  C— Plumbing  Co.  v.  Hall,  136 
N.   C.   530,    48   BE   810. 

Oh. — Lenti  v.  Fritter,  92  Oh.  St. 
186,  110  NE  637;  Kling  v.  Bordner, 
65  Oh.  St.  86,  61  NE  148;  Mosler  v. 
Parry,  60  Oh.  St,  388.  64  NE  364; 
Caldwell  v.  Carthage,  40  Oh.  St.  453; 
New  Pittsburg  CJoal  Co.  v.  New 
York  Coal  Co.,  31  OK  Cir.  Ct.  468; 
Braddock  v.  Boner,  29  Oh.  Cir.  Ct. 
300;  Nat.  Bank  of  Commerce  v.  Qarn, 
23  Oh.  Cir.  Ct.  447;  M.  E.  Church  v. 
Ashtabula  Water  Co.,  20  Oh.  Cir.  Ct. 
578,  10  Oh.  Cir.  Dec.  648:  Kinney  v. 
Hamilton  County,  8  Oh.  Cir.  Ct.  433, 
4  Oh.  Cir.  Deo.  448:  Cincinnati  v.  Cin- 
cinnati Gas  Light,  etc.,  Co..  8,  Oh. 
Cir.  Ct.  429,  6  Oh.  Cir.  Deo.  278  [aff 
53  Oh.  St.  278,  41  NE  2391;  Proctor 
v.  Snodgrass,  6  Oh.  Ctr.  Ct.  647,  3 
Oh.  Cir.  Dec.  268;  Bondl  v.  Oamblno, 

21  Oh.  Cir.  Ct.  N.  S.  196;  McKelvey 
V.  Eureka  F.  &  M.  Ins.  Co.,  20  Ob. 
Cir.  Ct.  N.  S.  88,  1  Oh.  A.  184. 

Okl.— Kelly  v.  Harris,  162  P  219; 
Guthrie  Mill,  etc„  Co.  v.  Home 
Grain,  etc,  Co.,  157  P  290;  Dunn  v. 
T.  J.  Cannon  Co.,  161  P  1167:  Wie- 
bener  v.  Peoples,  44  Okl.  82.  41,  142 
P  1036,  AnnCasl916E  748  Iclt  CycJ; 
Rider  v.  Morgan.  31  Okl.  98,  102,  119 
P  958  [clt  Cyo] ;  Mlnnetonka  Oil  Co.  v. 
Cleveland  Vitrified  Brick  Co.,  27  Okl. 
180,  111  P  326;  American  Soda  Foun- 
tain Co.  V.  Gerrer's  Bakery,  14  Okl. 
268;  78  P  116,  2  AnnCas  318. 

Or. — Spande  v.  Western  Life  In- 
demn.  Co.,  68  Or.  171,  136  P  1189; 
Letter  v.  Plumbing  Co.,  66  Or.  474, 
133  P  1180;  Harlow  v.  Oregonian 
Pub.  Co.,  63  Or.  272,  100  P  7;  Howell 
T.  Johnson,  38  Or.  671,  64  P  669; 
Vance  v.  Wood,  22  Or.  77,  29  P  73; 
Wills  V.  Leverick,  20  Or.  168,  26  P 
398:   Hicklln  v.   McClear,   18  Or.   126, 

22  P  1057. 

Pa. — Tustin  v.  Philadelphia,  etc.. 
Coal,  etc.,  Co.,  250  Pa.  426,  96  A  696: 
Lehigh  Valley  Coal  Co.  v.  Searle, 
248  Pa.  386,  94  A  74;  In  re  Myer, 
238  Pa.  196,  86  A  89;  Collision  v. 
Philadelphia  Co.,  233  Pa.  360,  82  A 
474;  McMillin  v.  Titus,  222  Pa.  600, 
72  A  240;  Gillespie  v.  Iseman.  210 
Pa.  1,  69  A  266;  Straus  v.  Wana- 
maker,  175  Pa.  218.  34  A  648;  Peo- 
ple's Natural  Gas  Co.  v.  Braddock 
Wire  Co„  165  Pa.  22,  25  A  749;  Barn- 
hart  V.  Riddle,  29  Pa.  92;  Coleman  v. 
Orubb,  23  Pa.  393;  Equitable  Gas 
Co.  V.  Llmegrover,  54  Pa.  Super. 
260:  Fee  v.  Emporium  Lumber  Co., 
60  Pa.  Super.  657;  Ramble  v.  Penn- 
sylvania Coal  Co.,  47  Pa,  Super.  28; 
Trexler  v.  Reynolds,  43  Pa.  Super. 
168  [aft  232  Pa.  173,  81  A  194];  Com. 
V.  Sanderson,  40  Pa,  Super.  416; 
Thatcher  v.  West  Chester  St.  R.  Co., 
35  Pa.  Super.  615;  Hebb  v.  Hebb 
Coke  Drawer  Co.,  20  Pa.  Dist.  199; 
Fee  V.  Emporium  Lumber  Co.,  37  Pa. 
Co.  568;  Erie,  etc.,  R.  Co.  v.  Penn- 
sylvania R.  Co..  26  Pa.  Co.  641. 

Philippine. — Atlantic,  etc.,  Co.  v. 
Government    10   Philippine   167. 

Porto  Rico. — Ponce,  etc.,  R.  Co.  v. 
American  R.  Co„  7  Porto  Rico  Fed. 
634;  Hoffman  v.  Cnadrado,  14  Porto 
Rico  673:  Egleslas  v.  Bolivar,  11 
Porto  Rico  422;  Sola  v.  Orcasltas,  11 
Porto  Rico  78.  .  .  ^       , 

■  R.  I. — Phetteplace  v.  British,  etc.. 
Mar.  Ins.  Co.,  23  R.  I.  26,  49  A  83; 
Hassett  v.  Cooper,  20  R.  L  685,  40 
A   841 

S.  C. — Fass  V.  Atlantic  L.  Ins.  Co., 


106  S.  C.  107,  89  SE  668;  Herndon  v. 
Warlaw,  100  S.  C.  1.  84  SE  112;  Mil- 
ler V.  Atlantic  Coast  Line  R.  Co.,  94 
S.  C.  388,  77  SE  1111,  1116  [quot 
Cyc];  Holliday  v.  Pegram.  89  S.  C. 
73,     71     SE     367,     370,     AnnCasl913A 

33  [quot  Cyc];  Gibbes  Mach.  Co.  v. 
Johnson,  81  S.  C.  10,  61  SE  1027; 
Williamson  v.  Eastern  Bldg.,  etc., 
Assoc,  64  S.  C.  682,  32  SE  766,  71 
AmSR   822. 

S.  D. — Janssen  v.  MuUer,  162  NW 
393,   394    [quot  Cycl. 

Tenn. — State  v.  Vanderbilt  Univ., 
129  Tenn.  279,  164  SW  1151:  Bollis 
v.  Bush-Grace  Produce  Co.,  3  Tenn. 
Civ.  A.  488. 

Tex. — Llnney  v.  Wood,  66  Tex.  22, 
17  SW  244;  Rogei%v.  Broadnax,  27 
Tex.  238;  Marse  v.  White,  (Civ.  A.) 
189  SW  1027;  Corbin  v.  Booker,  (Civ. 
A.)  184  SW  696;  Plummer  v.  Slmms, 
(Civ.  A.)  177  SW  1037;  Smith  v. 
Duncan,  (Civ.  A.)  167  SW  238, 
237  [cit  Cycl;  Draughon's  Practical 
Business  College  v.  Dorsett,  (Civ. 
A.)  166  SW  495:  Generes  v.  Security 
L.  Ins.  Co.,  (Civ.  A.)  163  SW  386: 
Buckley  v.  Herder,  (Civ.  A.)  133  SW 
70S;  Hagelstein  v.  Woods,  (Civ.  A.) 
127  SW  854;  Bounds  v.  Hubbard 
City,  47  Tex.  Civ.  A.  238,  106  SW  66; 
Citizens'  Electric  Light,  etc,  Co.  v. 
Gonzales  Water  Power  Co.,  (Civ.  A.) 
76  SW  677;  Cleburne  Water,  etc,  Co. 
V.  Cleburne,  13  Tex.  Civ.  A.  141,  86 
S'W  733 

Utah.— Roberts  v.  Tuttle,  36  Utah 
614,  617,  105  P  916  [quot  Cyc];  Jen- 
kins V.  Jensen,  24  Utah  108,  66  P 
773,  91  AmSR  783;  Woodward  v.  Ed- 
munds. 20  Utah  118,  67  P  848. 

Vt. — Douglass  V.  Morrisville,  89 
Vt.  393,  96  A  810;  Kopper  v.  Fulton, 
71  Vt.  211,  44  A  92:  White  v.  Ams- 
den,  67  Vt.  1,  30  A  972:  Tullar  v. 
Baxter,  69  Vt.  467.  8  A  498;  Vermont, 
etc.,  R.  Co.  V.  Vermont  Cent.  R.  Co., 

34  Vt.  1;  Barker  v.  Troy,  etc,  R.  Co., 
27  Vt.  766. 

Va. — Glsh  V.  Roanoke,  119  Va.  519, 
89  SE  970;  Mutual  Reserve  Fund 
Life  Assoc.  V.  Taylor,  99  Va.  208,  37 
SE  864;  Knopf  v.  Richmond,  etc.,  R. 
Co.,  85  Va.  769,  8  SE  78'?;  ICnick 
V.  Knick,  75  Va.  12;  Old  Dominion 
Bank  v.  McVeigh,  32  Gratt.  (73  Va.) 
530;  Clark  v.  Nunn,  26  Gratt.  (66 
Va.)  287:  Kidwell  v.  BalUmore,  etc. 
R.   Co..    11   Gratt.    (62   Va.)    676. 

Wash. — Metropolitan  Bldg.  Co.  v. 
Seattle.  92  Wash.  660,  159  P  793; 
Provident  Trust  Co.  v.  Spokane,  63 
Wash.  92,  114  P  1030;  Malloy  v.  In- 
terstate Irr.  Co.,  62  Wash.  487,  114 
P  167;  Peterson  v.  Tacoma  R.,  etc. 
Co..  60  Wash.  406.  Ill  P  838  [clt 
Cycl:  State  v.  Mountain  Spring  Co., 
56  Wash.  176,  106  P  243,  84  LRANS 
196. 

W.  Va. — Lovett  v.  West  Virginia 
Central  Gas  Co..  73  W.  Va.  40.  79  SE 
1007;  Hall  Mining  Co.  v.  Cons.  Fuel 
Co.,  69  W.  Va.  47,  70  SE  857:  Moore 
V.  Ohio  Valley  Gas  Co.,  63  W.  Va. 
456,  60  SE  401;  Myers  v.  Carnaham, 
61  W.  Va.  414,  67  SB  134;  Clark  v. 
Sayers,  66  W.  Va.  612.  47  SE  312; 
Knowlton  v.  Campbell.  48  W.  Va. 
294,  37  SE  581. 

Wis. — Burton  v.  Douglass.  141  Wis. 
110,  123  NW  631,  18  AnnCas  734: 
Loper  V.  Sheldon,  120  Wis.  26,  9'7 
NW  624;  Wussow  v.  Hase,  108  Wis. 
382,  84  NW  433;  Hosmer  v.  McDon- 
ald, 80  Wis.  54,  49  NW  112;  Nllaon 
v.  Morse,   62  Wis.   240,   9  NW  1. 

Bng. — Houlder  Bros.  &  Co.,  Ltd., 
V.  Public  Works  Comr.,  [1908]  A.  C. 
276;  Balrd  v.  Fortune,  7  Jur.  N.  S. 
926;  Wadley  v.  Bayllss,  5  Taunt.  762, 
1  ECL  385,  128  Reprint  887. 

Can. — Gilbert  Blasting,  etc.,  Co.  v. 
Rex,  S3  Can.  S.  C.  21. 

B.  C. — Cuddy  V.  Cameron,  16  B.  C 
461;  Ruthrauff  v.  Black.  16  B.  C. 
369. 

Ont. — Hamilton  v.  Hamilton  St.  R. 
Co.,    10    Ont.    L.    694.    6    OntWR    206 


[app  dlsm  89  Can.  S.  C.  673];  Jaffray 
V.  Imperial  C^obalt  Ck).,  11  OntWR  8; 
Niagara  Falls  International  Bridge 
Co.  V.  Great  Western  R.  Co.,  2S  U.  C. 
Q.  B.  813. 

Que. — Rainboth  v.  O'Brien,  24  Queu 
K.  B.  88. 

Sask. — Independent  Lumber  Co.  v. 
David,  6  Sask.  L.  1. 

[a]  Axusle&t  duurtatn  anA  crsste. 
— The  rule  stated  in  the  text  Is  pe- 
culiarly applicable  In  the  constmc- 
tlon  of  ancient  charters  and  grants. 
Livingston  v.  Ten  Broeck,  16  Johns. 
(N.  Y.)  14,  8  AmD  287;  Atty.-Gen.  v. 
Parker,  3  Atk.  676,  26  Reprint  1132. 
1  Ves.  43,  27  Reprint  879;  Weld  v. 
Hornby,  7  East  196.  103  Reprint  75: 
Rex  V.  Osbourne.  4  East  327.  102  Re- 
print 856-  Bradley  v.  Newcastle  upon 
Tyne,  2  E.  &  B.  427,  75  ECL  427.  118 
Reprint  826;  Waterpark  v.  Fenncll. 
7  H.  L.  Cas.  660,  11  Reprint  259;  Rex 
V.  Bellrlnger,  4  T.  R.  810,  100  Re- 
print 1316. 

[b]  A  lost  ooatract  may  properly 
be  interpreted  by  the  conduct  of  the 
parties  thereunder.  Humphreys  v. 
Ft.  Smith  Tract.,  etc.,  Co..  71  Ark. 
162,   71   SW  662. 

'  -BS.  Otis  V.  Pittsburgh- Westmore- 
land Coal  Co.,  199  Fed.  86,  117  CCA 
598:  Farrell  v.  Garfield  Min.,  etc.  Co.. 
49  Colo.  169,  111  P  839;  Animas  Ckjns. 
Ditch  Co.  V.  Smallwood,  22  Colo.  A. 
476,  126  P  594;  Paramore  v.  Camp- 
bell. 245  Mo.  287.  149  SW  6;  Cady  v. 
Travelers'  Ins.  Co.,  tS  Nebr.  634,  142 
NW  107. 

66.  Melssner  v.  Standard  R.  Equip- 
ment Co.,    211   Mo.    112,    109    SW   730. 

67.  U.  S. — Philadelphia,  etc,  R. 
Co.  v.  Trimble,  10  Wall.  367,  19  L.  ed. 
948;  Lesamls  v.  Greenberg,  225  Fed. 
449,  140  (X;A  481;  L.  C.  Smith,  etc. 
Typewriter  .Co.  v.  Alleman,  199  Fed. 
1,  117  CCA  577  [rev  187  Fed.  281]; 
Omaha  Electric  Light,  etc.  Co.  v. 
Omaha,  172  Fed.  494  raff  179  Fed. 
466,  102  CCA  601  (app  dlsm  230  U.  S. 
128.  33  set  974,  67  L.  ed.  1419)]; 
Davis  v.  Shafer,  50  Fed.  764. 

Ala. — Twin  Tree  Lumber  Co.  v. 
Ensign.  193  Ala.  113,  116,  69  S  62$ 
[clt  Cyo]. 

Ark. — Hershey  v.  Luce,  66  Ark. 
320,  19  SW  963,  20  SW  6. 

CJolo. — Davis  V.  Randall,  44  (3olo. 
488,  99  P  322. 

Hawaii. — Lowrey  v.  Hawaii  Terri- 
tory, 17  Hawaii  286  Trev  on  other 
grounds  206  U.  S.  206,  27  SCt  622.  51 
L.  ed.   10261. 

111.— Pinch  v...ThelS8.  267  111.  65. 
107  NE  898;  Joltet  Bottling  Co.  v. 
Joliet  Citizens'  Brewing  Co.,  264  111. 
216,  98  NE  263  [aff  164  III.  A.  4901: 
Relf  V.  Commercial  Cabinet  Co.,  185 
111.  A.  577;  Western  R.  Equipment 
Co.  V.  Missouri  Malleable  Iron  Co., 
91  111.  A.  28;  Davis  v.  Sexton,  35 
III.  A.  407. 

Ind.— New  York  Fidelity,  etc.,  Co. 
v.  Teter.  136  Ind.  672.  36  NE  281; 
Morris  V.  Thomas,  67  Ind.  316; 
Lemoke  v.  Hendrlckson,  60  Ind.  A. 
323.  110  NE  691,  693  [clt  Cyc];  In- 
diana Natural  Gas.  etc.,  Co.  v.  Stew- 
art, 45  Ind.  A.  654,  90  NE  884;  Gard- 
ner V.  Caylor,  24  Ind.  A.  621.  56  XB 
134.  Compare  Relsaner  v.  Oxley,  80 
Ind.  680  (holding  that  it  Is  the  right 
of  the  parties  to  a  contract  to  put 
an  interpretation  on  the  same,  even 
to  the  extent  of  doing  away  practi- 
cally with  the  ordinary  and  plain 
meaning  of  terms). 

Iowa, — Comptograph  Co.  v.  Bur- 
roughs Adding  Mach.  Co.,  169  NW 
466. 

Ky. — Clarke  v.  Rogers,  1B9  Ky.  762. 
169  SW  485. 

Me. — Stanley  v.  True,  114  Me.  60S. 
96  A  1057:  Gooding  v.  Northwestern 
Mut.  L,  Ins.  Co..  110  Me.  69.  85  A 
891;   Bishop  v.  White.   68   Me.  104. 

lid.— Citizens'  F.  Ins.,  etc,  Oo.  v. 
Doll,  35  Md.  89,  6  AmR  860. 


For  later  oasM,  derelopmenta  and  oliaacwa  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 
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pat  on  a  oo&trMt  by  the  parties  eaonot  eontrol  the 
eiprees  unambigaous  provisions  of  the  instrument 
itself,'^  and,  further,  a  practical  eonstruetion,  to 
be  adopted,  mnst  be  reasonable.'" 

Acts  coBBtitatiiic  constraction.  It  is  obvious  that 
not  every  act  of  a  party .  indicative  of  an  under^ 
standing  of  a  contract,  in  accordance  with  the  claim 
of  the  other  party,'  will  be  given  the  effect  of  a 
practical  interpretation,*"  and  the  effect  of  any  par- 
ticular acts  must  be  determined  from  the  circum- 
stances surrounding  the  particular  ease.*}  One  who 
goes  beyond  the  requirements  of  his  contract  under  ' 
circumstances  of  doubt  should  not  from  that  fact 
alone  have  his  act  given  the  effect  of  a  concession;'* 
but  where  the  question  is  what  construction  shall 
be  placed  on  an  Eigreement  where  its  terms  are  not 
clearly  defined,  the  acquiescence  of  one  party  in  the 
other's  known  construction  and  compliance  with 
his  demands  is  Uluminative."  Acts  of  the  parties 
which  are  specifically  performed  without  prejudice 
tc  either  party 's  interpretation  of,  the  contract,  leav-  ' 
ing  the  same  open  for  future  determination,  cannot 


Mich. — Boeing  v.  Fordney,  184 
Mich.  153,  150  KW  852. 

Minn. — Schwab  v.  Baremore,  95 
Minn.  295,  297,  104  NW  10  [Clt  Cycl: 
St.  Paul,  etc.,  R.  Co.  v.  Blackmar,  44 
Minn.  614,  47  NW  172. 

Mo. — ^Melssner  v.  Standard  R. 
Equipment  Co..  211  Mo.  112,  133,  109 
S W  730  [clt  Cyc] ;  Wetmoro  v.  Crouch, 
150  Mo.  671,  61  8W  738;  Stanley  v. 
Weber  Impl.,  etc,  Co.,  (A.)  190  SW 
872;  T.  C.  Bottom  Produce  Co.  v. 
Olaen,  188  Mo.  A.  181,  190,  175  SW 
128  [quot  Cycl;  Bader  v.  Chlcagro 
Mill,  etc.,  Co.,  134  Mo.  A.  186,  113  SW 
11S4. 

N.  J.— Lehigh  Valley  R.  Co.  v. 
Stewart,  87  N.  J.  L.  58;  Rosers  v. 
Colt.  21  N.  J.  L.  704;  Reed  v.  Tren- 
ton,    80   N.  J.  Eq.   503,   85   A  270. 

N.  T. — OUes  V.  Comatock,  4  N.  T. 
270,  63  AmD  374:  Kinney  v.  McBrlde, 
88  App.  Dlv.  92,  84  NTS  958;  Maloney 
V.  Iroquois  Brewing  Co.,  63  App.  Dlv. 
454.  71  NTS  1098  [rev  on  other 
grounds  178  N.  Y.  303,  <8  NB  19]; 
Lowber  v.  Le  Roy,  4  N.  T.  Super. 
202. 

Pa. — ^Tustin  V.  Philadelphia,  etc.. 
Coal,  etc.,  Co.,  250  Pa.  425,  96  A  b95; 
Rea.  V.  Pennsylvania  Canal  Co.,  245 
Pa.  589.  "91  A  1053;  Sternbergh  v. 
Brock.  225  Pa.  279.  74  A  1B8,  133 
AinSR877,  24  LRANS  1078;  Johnston 
R.  Co.  V.  Egbert,  162  Pa.  63.  25  A 
161;  Hepburn  v.  Snyder,  3  Pa.  72; 
Taylor  v.  Llmburg,  62  Pa.  Super. 
132:  Fee  v.  Emporium  Lumber  Co., 
50  Pa.  Super.  657;  West  End  Trust 
Co.  V.  Fidelity  Mut.  L.  Ins.  Co.,  24 
Pa.  Dist.  361;  Hebb  v.  Drawer  Co„ 
20  Pa.  Dlst.  199. 

R.  I. — Dike  v.  Green,  4  R.  I.  285. 

S.  C. — Fass  V.  Atlantic  L.  Ins.  Co., 
105   S.  C.  107,  89  SB  658. 

Tex. — El  Paso,  etc.i_  R.  Co.  v. 
Elchel,   (Civ.  A.)   130  SW  922. 

Va. — Holston  Salt,  etc.,  Co.  v. 
Campbell,  89  Va.  396,  16  SB  274. 

Wash. — ^Amherst  Inv.  Co.  v. 
Meacham,  69  Wash.   284.   124   P  682. 

W.  Va. — Griffin  v.  Fairmont  Coal 
Co.,  69  W.  Va.  480,  494,  63  SB  24,  2 
LRANS   1115    [clt  Cyc]. 

Man. — McCualg  v.  Phillips,  10  Maa 
694. 

Ont. — Toronto  General  Trusts  Corp. 
▼.  Gordon,  33  Ont  L.  183,  21  DomLR 
894,  7  OntWN  822  [app  allowed  34 
Ont.  L.  101,  22  DomLR  904,  8  OntWN 
4091;  Wilson  V.  Kerner,  3  DomLR  11, 
8  OntWN  769,  21  OntWR  477. 

"A  practical  construction  of  a  con- 
tract becomes  evidential  only  when 
the  writing  is  ambiguous,  ana  where 
it  appears  that  the  acts  dona  under 
It  were  those  of  the  very  parties 
thereto,  and  were  done  In  pursuance 
and  by  reason  of  It."  Reed  v.  Tren- 
ton. 80  N.   J.  Bq.  503,   608,   86  A  270. 

6*.  Sharp  V.  Behr,  117  Fed.  864; 
Russell  V.  Young,  94  Fed.  45.  36  CCA 
71;-   Maraball    v.    Modem    American 


Fraternal  Order,   184  111.  A.  224. 

W.  Kentucky  Distilleries,  etc.,  Co. 
V.  LlUard,  160  Fed.  34,  87  CCA  190; 
Kennedy  v.  Lee,  147  Cal.  698,  82  P 
257;  Holmes  v.  Steams  Lumber,  etc., 
Co.,  66  Fla.  259.  63  S  449;  OlUett  v. 
Teel.  272  111.  106,  111  NB  722.  See 
Norfolk  CItUena'  Bank  v.  Taylor,  104 
Va.  164,  61  SB  169  (recognizing  quali- 
fication). , 

80.  McDonough  v.  Almy,  218  Mass. 
409,  105  NE  1012,  AnnCasl916D  865; 
McLean  v.  Windham  Light,  etc.,  Co., 
85  Vt   167,  81  A  613. 

[a]  A  nbseqaent  eontnwt  be- 
tween the  same  parties  respecting 
the  same  matter  is  admissible  in 
evidence  to  show  how  the  parties 
understood  the  first  contract.  Brew- 
ster V.  Bates,  81  Hun  294,  SO  NTS 
780. 

61.    See  cases  Infra  this  note. 

[a]  Vartloalar  faots  have  been 
considered  as  amounting  to  a  prac- 
tical construction  In  the  following 
cases:  State  Trust  Co.  v.  Duluth, 
104  Fed.  632  (flushing  sanitary  sew- 
ers without  charge  for  a  period  of 
years  held  to  amount  to  a  classifi- 
cation of  them  as  gutters);  House- 
keeper Pub.  Co.  V.  Swift,  97  Fed.  290, 
38  CCA  187  (consummation  of  sale 
in  accordance  with  the  terms  of  the 
contract);  Leavltt  v.  Windsor  Land, 
etc.,  Co.,  64  Fed.  439,-  4  CCA  426 
(first-class  theatrical  productions); 
Arlington  Hotel  Co.  v.  Rector,  124 
Ark.  90,  186  SW  622  (extension  of  a 
contract  after  the  expiration  of  a 
charter);  Mltau  v.  Roddan,  149  C^l. 
1,  84  P  146,  6  LRANS  275  (right  of 
a  buyer  to  lnsi>ect  the  hops  grown); 
Trapp  V.  Conley,  89  SW  614,  28  KyL 
476  (whether  compensation  was  to  be 
paid  by  one  or  both  parties);  Mark  v. 
Stuart-Howland  Co.,  (Mass.)  116  NE 
42  (right  to  discount  for  cash); 
Ramsay  v.  Brown,  77  Miss.  184,  26  S 
Ipl,  78  AmSR  620  (construction  of 
an  employment  contract  as  divisi- 
ble); Miller  V.  Pepperllng,  186  Mo.  A. 
222,  170  SW  328  (joint  venture  for 
the  construction  and  sale  of  houses); 
Ulster,  etc.,  Bluestone  Co.  v.  Carlin, 
69  App.  Dlv.  426,  74  NTS  1060  [app 
dism  171  N.  Y.  678  mem,  64  NE 
1126  mem]  (determination  of  the 
contract  price  on  the  basis  of  sepa- 
rate shipments);  Henderson  v.  Bart- 
lett,  32  App.  Dlv.  435.  53  NYS  149 
(election  to  treat  transaction  as  loan 
and  not  delivery  of  stock  In  pay- 
ment); Jacob  Dold  Packing  Co.  v. 
Kings  County  Refrigerating  Co.,  162 
NYS  1036  (compensation  for  refrig- 
eration); Letter  v.  Dwyer  Plumbing 
Co.,  66  Or.  474,  133  P  1180  (construc- 
tion of  a  subcontract  as  including  a 
provision  for  the  suspension  of  work 
on  the  arlncipal  contract);  Hubbard 
City  V.  Bounds,  (Tex.  Civ.  A.)  96  SW 
69  (installation  of  a  pump  as  the 
construction  of  "ample  daily  capac- 


bo  considered  as  bearing  on  the  practical  construc- 
tion of  the  contract."* 

Time  of  constmotion.  Acts  relied  on  as  construc- 
tion need  not  immediately  follow  the  execution  of 
the  contract." 

Ooaurtxnctioa  of  similar  co&txact.  The  mode 
adopted  by  the  parties  in  performing  previous  simi- 
lar trade  contracts  is  entitled  to  gie&t  weight  in 
determining  the  meaning  of  the  contract,  especially 
where  its  meaning  is  doubtfuL°" 

The  mere  opinion  of  the  parties  as  to  the  con- 
struction of  the  contract,  not  carried  into  effect  by 
-any  act,  will  not  amount  to  a  practical'  con- 
struction." 

Oonstmction  by  one  party.  The  meaning  of  a 
contract  cannot  be  established  by  the  construction 
placed  on  it  by  one  of  the  parties,"^  unless  such 
interpretation  has  been  made  to  and  relied  on  by 
the  other  party."  And,  where  the  acts  of  the  par- 
ties are  such  as  to  give  nearly  equal  grounds  for 
opposite  fsonclusions  as  to  their  intention,  it  is  evi- 
dent that  but  little  aid  to  the  construction  may  be 

Ity");  Burton  v.  Douglas,  141  Wis. 
110,123  NW631, 18  AnnCas  734  (con<- 
structlon  of  "vicinity"  as  not  Includ- 
ing certain  towns). 

Sa.  McLean  v.  Windham  Light, 
etc.,  Co.,  85  Vt.  187,  81  A  613. 

63.  Mutual  Reserve  Fund  Life 
Assoc  V.  Taylor,  99  Va.  208,  37  SB 
854.  t 

64,  Manistee  Nav.  C3o.  v.  Louis 
Sands  Salt,  etc.,  Co.,  174  Mich.  1, 
140  NW  565  (so  holding,  where  par- 
ties to  a  contract  ditTer  as  to  its 
terms  of  payment,  but  make  and  ac- 
cept a  payment  on  the  understanding 
that  it  shall  be  without  prejudice). 

66.  Powers  v.  World's  Fair  MIn, 
C^o.,  10  Arts.  6,  86  P  16  (holding  tlvat 
the  fact  that  acts  of  parties  to  a 
contract  did  not  occur  until  seven 
months  after  its  execution  did  not 
change  their  effect  as  a  construction 
of  the  contract). 

66.  W.  T.  Tllden  Co.  v.  Densten 
Hair  0>.,  216  Mass.  823,  103  NB  916. 

67.  Potter  v.  Phenix  Ins.  Co.,  68 
Fed.  382;  Shaw  v.  Andrews,  62  Fed. 
460. 

6B.  Stokes  V.  Stokes,  240  111.  830, 
88  NB  828;  Dakan  v.  Union  Mut.  L. 
Ins.  Co.,  125  Mo.  A.  461,  102  SW  634, 
Kinney  v.  McBrlde,  88  App.  Dlv.  92, 
84  NYS  958;  Sternberg  v.  Brook,  Z26 
Pa.  279,  74  A  166,  133  AmSR  877,  24 
LRANS  1078.  See  Leslie  v.  Works 
Comrs.,  78  J.  P.  462  (holding  that 
persons  are  not  estopped  from  deny- 
ing the  true  construction  of  a  con- 
tract by  falling  to  answer  a  letter 
In  which  the  other  party  states 
that  the  contract  bears  a  certain 
meaning). 

"It  ought  to  appear  with  reason- 
able certainty  that  they  were  acts  of 
both  parties,  done  with  knowledge, 
and  in  view  of  a  purpose  at  least 
consistent  with  that  to  which  they 
are  now  sought  to  be  applied.'' 
Sternbergh  v.  Brock,  226  Pa.  279,  287, 
74  A  166.  133  AmSR  877,  24  LRANS 
1078  [quot  Kane  v.  Schuylkill  F.  Ins. 
Co.,  199  Pa.  205,  207,  48  A  989]. 

[a]  ]31«MT»ttoa#— The  interpreta- 
tion of  a  contract  between  husband 
and  wife  by  one  of  the  wife's  attor- 
neys unknown  to  the  husband  was 
ineffective  to  fix  the  meaning  of  the 
contract  or  to  affect  its  binding 
force.  Stokes  y.  Stokes,  240  111.  880, 
88  NB  829. 

[b]  The  aabseqaent  declarations 
of  on*  of  th*  parties  to  •  ooatraot 
are  inadmissible  to  change  or  to 
modify  It.  McDermott  v.  Centennial 
Mut.  Life  Assoc^  24  Mo.  A.  73. 

69.  People's  Bldg.,  etc.,  Assoc,  v. 
Klauber,  1  Nebr.  (Unoff.)  676,  95  NW 
1072. 

[a]  An  naaeacpted  eSsr  made 
merely  for  the  purpose  of  a  settle- 
ment does  not  necessarily  evidence  a 
construction  of  the  contract  different 
from    that    expressed    by    Ita    termv 
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derived  therefrom.^"  So  statements  by  the  assignor 
of  a  contract  have  been  held  not  to  be  binding  as  a 
practical  constraction  of  the  contract  as  against  the 
assignee,  where  it  is  not  shown  that  the  assignee 
ever  had  any  knowledge  of  them." 

Where  public  interests  are  affected  by  a  contract, 
the  constraction  placed  on  it  by  the  parties  is  not 
controlling." 

[$  518]  24.  Application  of  £iileB — a.  In  OeneraL 
Cases  in  which  several  of  the  mles  stated  in  the 
preceding  sections  have  been  applied  to  the  inter- 


pretation of  particular  eontracts  are  numerous  and 
very  diversified  in  character.  Among  them  are 
agreements  involving:  Accounting;"  advances  and 
repayment  thereof;'*  advertising;"  amusement  park 
concessions;"  application  of  funds  to  debts;"  ap- 
plication of  property  to  contracts  for  delivery;" 
appraisement  of  property;"  assuming  liabilities;" 
auditing  of  business;"  bidding  at  foreclosure  sale;^ 
boarding  and  lodging;"  bcMkhiinding ;**  building 
lines  and  restrictions;"  collection  of  benefit  cer- 
tificate for  wife  and  child  of  member;"  compensa- 


Mathows  V.  Mathews,   86  111.  A.  664. 

70.  Cowles  Electric  Smelting:,  etc., 
Co.  V.  Lowrey,  79  Fed.  331,  24  CCA 
616;  Ellis  V.  Stone,  21  N.  M.  730, 
158  P.  480,  LRAISIOF  1228. 

71.  Miller  v.  Bllllngton,  194  Pa. 
462,  45  A  372. 

73.  Chesapeake,  etc.,  R.  Co.  v. 
Peed,  156  Ky.  606,  160  SW  472,  Ann 
CaslSlSC  460. 

73.  Cushman  v.  Richards,  100 
Mass.  232  (proceeds  of  a  mortgage); 
Turner  v.  National  Cotton  OH  Co.. 
^0  Tex.  Civ.  A.  468,  109  SW  1112 
(giving  bond  for);  Rohrer  v.  Rohrer, 
40  Wash.  259,  82  P  289  (proceeds  of 
community  property). 

74.  U.  S. — Ogdensburg,  etc.,  R.  (3o. 
V.  Nashua,  etc.,  R.  Co.,  112  U.  S.  311, 
5  set  161,  28  L.  ed.  740. 

C:al. — Tyler  v.  Stone,  81  CaL  236,  22 
P  598. 

Colo. — Jones  v.  Button,  19  Colo. 
286.  34  P  989. 

Ky. — Colston  v.  Chenault,  46  SW 
664,  20  KyL  226  (for  purposes  of 
testing:  profitable  manufacture);  Van- 
sant  V.  Runyon,  44  SW  949,  19  KyX, 
1981    (amount). 

L«L — Pratt  V.  McCoy,  128  La.  670, 
64  S  1012  (to  carry  out  a  paving  con- 
tract) ;  J.  A.  Pay.  etc.,  Co.  v.  Ouachita 
Excelsior  Saw,  etc.,  Mill,  61  La.  Ann, 
1708,  26  S  386  (manufacture  of 
lu'mber). 

Md. — Leupold  v.  Weeks,  96  Md.  280, 
63  A  937  (right  to  repayment). 

Mich. — Fairbairn  ▼.  Houghten.  139 
Mich.  72,  102  NW  284  (prosecution  of 
business  and  payment  of  accounts). 

Minn. — Landquist  y.  Swanson,  78 
Minn.  444,  81  NW  1  (assessment 
work   on   mine). 

N.  Y. — St.  Regis  Paper  Co.  v.  Santa 
Clara  Lumber  Co.,  186  N.  T.  89,  78 
NE  701  (cutting  and  hauling  pulp 
wood);  McNally  v.  Georgia-Florida 
Lumber  Co.,  146  App.  Div.  456,  181 
NTS  296  [aif  210  N.  T.  588  mem.  104 
NE  1134  mem]  (carrying  on  and 
completing  a  contract);  Roberts  v. 
Wells,  4  App.  Div.  395,  38  NTS  845 
(purchase  of  material  and  payment 
of  men);  Herrington  v.  Robertson,  7 
Hun   368    [a«  71   N.  T.   280]. 

Pa. — Stocker  v.  Hutter,  134  Pa,  19, 
19  A  427,   666. 

R.  I.— Quidnick  Co.  v.  Chafee,  13 
R.  I.  367  (furnishing  stock,  means, 
and  supplies  to  run  mills). 

Tex. — Lucia  V.  Adams,  36  Tex.  Civ. 
A.  454,  82  SW  336  (for  the  purchase 
of  land). 

Utah. — Olsborn  v.  Milner,  28  Utah 
438.  79  P  656  (modified  contract  pro- 
viding for   repayment). 

76.  V.  S. — Lewis  V.  C.  B.  Sherin 
Co.,  194  Fed.  976  (suOlciency  of  per- 
formance of  contract  to  prepare  and 
furnish);  Sperry,  etc.,  Co.  v.  O'Neill- 
Adams  Co..  186  Fed.  231,  107  CCA 
337  (agreement  not  to  publish  detri. 
mental  advertising). 

Copn. — Hubbard  v.  Rowell,  61 
Conn.  428  (position  following  cer- 
tain class  of  advertising). 

111. — Mlers  V.  Charles  H.  Fuller 
CJo.,  167  III.  A.  49  (duty  to  print  be- 
side reading  matter);  James  T.  Hair 
Co.  V.  Hichcox.  46  111.  A.  604  (hotel 
register  advertising). 

Iowa. — Stoner-McCray  System  v. 
Manhattan  Oil  Co.,  166  NW  683  (bul- 
letin advertising). 

Md. — Eastern  Adv.  Co.  v.  McOaw. 
89  Md.  72,  42  A  923  (termination  of 
street  car  advertising  contract). 


Mass. — Haynes  v.  Nye,  186  Mass. 
607,  70  NB  932  '(refusal  to  prepare 
or  furnish  advertising  matter). 

Mich. — MalL  etc^CJo.  v.  Wood,  140 
Mich.  606,  103  NW  864  (when  copy 
must  be  furnished);  Fowler  v.  Hoff- 
man, 31  Mich.  215  (implied  condition 
as  to  character  of  advertising). 

Miss. — Buster  Brown  Co.  v.  Valley 
Dry  Goods  Co.,  94  Miss.  866,  47  S 
649     (exclusive    right    to    particular 

Mo. — May  v.  Crawford,  160  Mo. 
604.  61  SW  693  (not  to  advertise 
purchase  in  a  particular  way);  Pulit- 
zer Pub.  Co.  V.  McNichols,  170  Mo.  A. 
709,  153  SW  562  (right  of  publisher 
to  choose  page);  Gelger  v.  Pulltser 
Pub.  Co.,  75  Mo.  A.  429  (payment  for 
trade);  Sheffield  v.  Balmer,  1  Mo.  A. 
176   (right  to  substitute  edition). 

Nebr. — Call  Pub.  Co.  v.  Bdson,  66 
Nebr.  894,  76  NW  «37  (amount  of 
advertising  to  be  furnished). 

N.  H. — Ingalls  v.  Burlingame,  71 
N.  H.  19,  61  A  175  (right  to  ter- 
minate contract). 

N.  Y. — Hand  v.  Gas  Engine,  etc. 
Co.,  167  N.  Y.  142.  60  NB  426  [rev 
34  App.  Div.  364.  64  NTS  250]  (pro- 
vision for  payment  in  goods) ;  Press 
Pub.  Co.  v.  Bhrich,  135  App.  Div.  633, 
120  NYS  363  (agreement  for  special 
preferential  discount);  Kenlston  v. 
Flaherty,  101  App.  Div.  606,  91  NTS 
668  (right  of  publisher  to  furnish 
copy) ;  Dawley  v.  Alsdorf,  26  Hun 
226  (what  constitutes  distribution); 
Burr  V.  American  Spiral  Spring  Butt 
Co..  17  Hun  188  [aft  87  N.  Y.  176.  8 
AbbNC!as  408]  (rate  based  on  copies 
sold);  Goldman  v.  New  York  Adv. 
Co.,  29  Misc.  133,  60  NYS  276  (right 
to  remove  wall  advertising)-  Hand 
V.    Shaw,'  21    Misc.    318.    47   NTS   166 

irev  on  other  grounds  27  Aj>p.  Div. 
07,  50  NYS  117,  and  aff  20  Misc.  69S, 
46  NYS  628];  Class  Journal  Co.  v. 
Valveless  Inner  Tube  Co.,  134  NYS 
916  (right  to  recover  for  increased 
space);  Clegg  v.  New  Kork  News- 
paper XTnlon,   9  NYSt  236   (effect  t>f 
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publisher's  rule  as  to  character). 

Wis. — Ward  v.  American  Health 
Food  Co.,  119  Wis.  12,  96  NW  388 
(placing  street  car  advertising). 

Man. — Winnipeg  Adv.  Co.  v.  Hil- 
Bon  6  DomLR  148,  22  WestLR  200 
(theater  program  <idvertlBlng,  eSeot 
of  change  of  name  of  theater). 

Ont.— -Hennlng  v.  Toronto  R.  Co., 
11  Ont.  L.  142,  7  OntWR  1  [dism 
app  6  OntWR  227]  (provision  for 
renewal  of  contract);  McKlm  v.  Co- 
balt-iNepigon  Syndicate,  10  OntWR 
1121  (employment  of  advertising 
agent);  Miller  v.  Globe  Printing  Co., 
3  OntWR  369  [app  allowed  6  Ont 
WR  268}  (services  of  advertising 
8Lif  cut ) 

7e,  Merle  v.  Belfeld,  276  111.  694. 
114  NB  369;  Merle  v.  Belfeld,  194 
111.  A.  364. 

77.  Joline,  v.  Metropolitan  Securi- 
ties Co.,  164  Fed.  144  [aff  178  Fed. 
269,  97  CCA  435  (certiorari  den  215 
U.  S.  603,  30  set  405,  54  L.  ed.  346)1; 
Esmond  v.  Gillies  Logging,  etc.,  Co., 
36  Wash.  499,  78  P  1016. 

78.  Smith  V.  Rogers.  14  Ind. 
224 

Til.  Estep  V.  Larsh,  21  Ind.  190; 
Brault  V.  Howard,  39  Mo.  21. 

80.  Colo. — Harris  v.  Thompson, 
61  Colo.  87,  166  P  149;  Moore  v. 
Ouray  First  Nat  Bank.  38  Colo.  336. 
88  P  386,  120  AmSR  120,  10  LRANS 


260,  12  AnnCas  268  (effect  of  ap- 
proximate statement  of  amount). 

Ky. — Robertson  v.  Owensboro 
Shoe  Co.,  60  SW  989,  21  KyL  25 
(purchase  of  goods  by  liquidator  of 
corporation). 

Me. — (juimby  v.  Whitney,  6  Me. 
58  (settlement  of  accounts  due  be- 
tween  i>arty  and  third   person). 

Mich. — Fuller,  etc..  Lumber,  etc.. 
Co.  V.  Houseman,  114  Mich.  275.  72 
NW  187;  Wilcox  V.  Allen,  16  Ulch. 
160. 

Minn. — ^Anderson  v.  Vosburg.  23 
Minn.   854    (contracts    for   supplies). 

Mo. — Filley  v.  McHenry,  84  Mo. 
277;  Tate  y.  Barcroft,  1  Mo.  163 
(costs);  Miles  v.  Macon  County 
Bank,  187  Mo.  A.  230,  173  SW  713; 
Filley  V.  McHenry,  12  Mo.  A.  683 
[aff  84   Mo.   277]. 

N.  H. — Jones  v.  Pierce,  36  N.  H 
295;  Lyford  v.  Winnlspiseogee  Bank, 
17  N.  H.  267  (agreement  to  take 
care  of  attachments). 

N.  Y. — Pike  State  Bank  v.  Napier. 
168  N.  Y.  691,  60  NB  1121  [aff  46 
App.  Div.  402,  61  NYS  779];  Cady 
V.  Allen,  22  Barb.  388  [aff  18  N.  Y. 
673]  (payment  of  claims  against 
land);  Odell  v.  Mulry,  9  Daly  381 
(effect  of  limitation  of  amount): 
Lattimer  v.  Buxton,  17  Misc.  202.  40 
NYS  1038;  Gordon  v.  Stern.  98  NYS 
229  (searching  title):  Robertson  v. 
Livingston,   6  Cow.   473. 

Pa. — Pierce  v.  Schoonover,  149  Pa. 
116,  24  A  164  (rents). 

R.  I. — ^Merrlman  v.  Social  Mfg. 
Co.,  12  R.  r  176  (debU  due  or  to  be- 
come due). 

S.  C. — De  Camps  v.  Carpln,  19  a 
C.  121  (contingent  liabintles  not 
debts). 

S.  D. — Barnes  v.  Hill  City  Lumber 
COj.   84   S.   D.    168.    147   NW   776. 

Tex. — Power  State  Bank  v.  Texas 
Novelty  Adv.  Co.,  (Civ.  A.)  160  SW 
1106  (when  the  liability  to  pay  1b 
limited  to  a  certain  fund). 

VL — Hubbardton  Congregational 
Boo.  v.  Plagg,  72  Vt.  248,  47  A  782 
(debt  of  the  vendor). 

Va.— Tate  v.  Tate,  76  Va.  622  (In- 
dividual and  partnership  debts  held 
included). 

Ont. — Koerman  v.  Parlee,  20  West 
LR  17. 

81.  Teacher  v.  Calder,  118991  A.  C. 
461  (holding  that  the  auditor  should 


know  of  the  finality  of  the  ac- 
count). 

88.  Hayden  v.  Shaw,  191  Mass. 
6>3,  78  KB  110. 

88.  Rector  v.  Bemaachlna,  64 
Ark.  660.  44  SW  222  (duty  to  fur- 
nish to  fit  persons);  Hancock  y.  Han- 
cock, 69  SW  767,  24  KyL  664  (what 
is  not  a  contract  to  pay);  Hopper  v. 
Oldls.  42  N.  J.  Bq.  120,  7  A  349  (hire 
of  additional  care);  Greene  v.  Lav- 
ander,  69  Vt.  465,  10  A. 341  (deduc- 
tion for  absence). 

84),  Johnson  v.  Weed-Parsons 
Printing  Co.,  36  Misc.  628.  74  NTS 
373   (meaning  of  copy). 

85.  Hubbell  v.  Warren,  8  Allen 
(Mass.)  173  (erection  of  uniform 
buildings):  Knight  v.  Halllnger,  58 
N.  J.  Bq.  223,  42  A  1046  (extension 
of  bay  window);  Clark  v.  New  York 
L.  Ins.,  etc.,  Co.,  64  N.  Y.  S3  [rev  7 
Lans.  322]  (Inclusion  of  corner 
lots);  Voornles  v.  Anthon,  12  N.  Y. 
Super.  178  (offensive  trade  or  occu- 
pation). 

86.  Orr  V.   Orr,    181   III.   A.   148. 


For  later  oases,  Osrslopmsats  and  oltaacss  In  the  law  see  cumulative  Annotations,   same  title,  page  and  note  number. 
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tion  and  eommisBioDB;"  compromise  of  jndgmentB;^ 
consigmnent  of  freight;^*  consigiuuent  of  cotton  for 
sale;™  construction  and  leasing  of  building;"  con- 
veyance of  interest  in  machine;'^  cooperation  in 
consolidation  of  corporation;"  crediting  account  on 
judgment  ;**  defense  <of  title  ;"*  delivery  of  silver  or 
equivalent  in  gold;^  discharge  of  judgment;" 
division  of  amoantg  collected  or  recovered ;"  division 


of  land;"  division  of  proceeds  of  laad;^  division  or 
sharing  of  profits,  expenses,  or  losses;'  drawback  on 
canal  tolls;'  eavesdrip;*  exclusive  program  privi- 
leges;°  exclusive  sales  rights ;°  execution  of  a  con- 
tract;^ forbearance  from  snit;^  foreclosure  sale  for 
a  particular  amount;*  furnishing  services,'"  g^ods 
or   commodities,*'    grain    for   storage    in    a   grain 


B7.  U.  B. — Greening  v.  Commer- 
cial Tribune  Co.,  126  Fed.  939,  81 
CCA    663    (advertising  manager). 

Ark. — Wllllama  v.  Thweatt,  190 
S'W  113  (clearing  land  of  tax  titleo). 

Ga. — Barrett  v.  Powell,  63  Oa.  SE2 
(use   of  executions). 

Iowa. — Boyl  v.  Midland  Lyceum 
Bureau.  167  Iowa  678,  138  NW  384 
(lecturer). 

Mo. — Clamorgan  v.  Greene,  32  Mo. 
285  (securing  confirmation  of  claim 
to  land);  Lakenan  v.  Hannibal,  etc., 
R.  Co.,  24  Mo.  605  (collection  of  rail- 
road  and  stock  subscriptions). 

N.  T. — Camp  V.  Treanor,  143  N.  T. 
649,  37  NB  640  (erection  of  build- 
ing); C^mp  V.  Treanor,  142  N.  T. 
478.  37  NB463  (erection  of  building). 

B.  C. — Rutlirauff  v.  Black,  16  B.  C. 
359    (sale  of  mine). 

88.  Phillips  V.  Berger,  g  Barb. 
(N.   T.)    527. 

89.  Perkins  v.  Ophir  Silver  Min. 
Cto.,   35  CaL  11. 

sa  Allen-West  Commn.  Co.  v. 
People's  Bank,  74  Ark.  41.  84  8W 
1041;    Stokes  v.   Duncan,   43   Ga.    297. 

91.  Rice  T.  Ahlman,  70  Wash.  6, 
126  P  64. 

>3.     Sawtell  V.  Pike,  20  Me.  169. 

93.  Parks  v.  Gates,  84  App.  Dlv. 
534,    82   NYS   1070. 

94.  Saltmarsh  v.  Bower,  34  Ala. 
613. 

8B.  Colton  v.  Vandervolgen,  87 
Ind.    S61    (protection    against   mort- 

fage) ;  National  Mach„  etc.,  Co.  v. 
tandard  Shoe  Mach.  Co.,  181  Haaa. 
276,  63  NE!  900  (protection  of  suits 
on  patent);  Sturgeon  v.  ScHaum- 
burg.  40  Mo.  482,  93  AmD  311;  Pierce 
v.  Scboonover,  149  Pa.  115,  24  A  164. 

96.  Essex  Co.  V.  Pacific  Mills,  14 
Allen    (Mass.)  389. 

97.  King  V.  Siedler.  137  App.  Div. 
S23.    121  NYS   694. 

98.  Logan  v.  Dockray,  146  Mass. 
296,  15  NB  635;  Knower  ▼.  Emer- 
son. 9  Pick.  (Mass.)  422;  Wilson  v. 
Taller,  7  App.  Dlv.  232,  40  NYS  77; 
Wood  V.  Young,  6  Wend.  (N.  Y.) 
620;  Hargrave  v.  Smith.  62  N.  C.  165; 
James  ▼.  Morris.  57  N.  C.  408;  Mc- 
Gown   V.  Randolph.   2S  Tex.  492. 

9».  Cat— Martin  v.  Hill,  2  Cal. 
Unrep.  Cas.  403,   4  P  1101. 

Mo. — E^rans  v.  Evans,  196  Mo.  1, 
93   SW  969. 

Tenn. — Clack  v.  Hadley,  (Ch.  A.) 
64   SW  403. 

Tex.— Kelly  v.  Short,  (Civ.  A.)  76 
STV   877. 

Va. — Stubblefleld  v.  Beazely,  5 
Gratt.  (48  Va.)  61. 

Wis. — ^Fletcher  v.  Crowell,  42  Wis. 
341. 

1.  IT.  S. — ^Buckingham  v.  Jackson, 
4  F.   Cas.  No.  2,090,   4  Blss.   296. 

Iowa. — Dorr  v.  Alford,  111  Iowa 
278.  82  NW  789. 

Ky. — Overton  v.  Overton,  6  J.  J. 
Marsh.  469.  . 

Minn. — Bamum  ▼•  White,  128 
Minn.  68.   150   NW  227.  151  NW  147. 

N.  T. — Seymour  v.  Thompson,  113 
Aop.  Dlv.  651,  99  NYS  916  (division 
of  moneys  received  over  certain 
price). 

a.  U.  S.— U.  S.  V.  Mclntyre.  Ill 
Fed.  690  (furnishing  stone  on  de- 
fault of  the  original  contractor); 
Mallory  v.  Mackaye,  86  Fed.  122 
[mod  on  other  grounds  92  Fed.  749, 
34  CCA  663]  (intellectual  and  phys- 
ical labor  and  skill);  Foster  v.  God- 
dard,  9  F.  Cas.  No.  4.970.  1  Cliff. 
158  [afr  1  Black.  606.  17  L.  ed.  228] 
(deducting  expenses). 

Colo. — Flsk  Min..  etc..  Co.  v.  Reed, 
82  Colo.  506.  77  P  240  (draining 
mines  having  common  drainage). 

Conn. — ^North  v.  Brace.  30  Conn. 
60   (contribution  between  stockhold- 


ers); Hoyt  v.  Smith,  23  Conn.  177, 
60  AmD  632  ("grub  stake"  agree- 
ments) ;  Nichols  v.  Alsop,  10  Conn. 
263  (sharing  cost  of  building  vessel). 

III. — Grove  v.  Miles,  86  111.  85 
(erection  of  a  mill  for  a  half  Inter- 
est in  the  land):  HolUnd  v.  Klbbee, 
21  111.  208  (division  of  profits  on  re- 
sale of  land). 

Ind. — Fence  v.  McPherson,  30  Ind. 
66  (sharing  expenses  and  profits  of 
running  a  saw  mill). 

Iowa. — Stewart  v.  Chadwick,  8 
Iowa  463  (entry  of  mineral  right  and 
payment  of  sfaiare). 

Kan. — ^Asher  v.  Greenleaf,  68  Kan. 
29,  74  P  633  (buying  and  selling  cat- 
tle). 

Ky. — Bassett  v.  Bassett,  169  Ky. 
117,  166  SW  763  (purchase  of  land 
for  speculation);  Allen-Bradley  Co. 
V.  Anderson,  etc..  Distilleries  Co.,  99 
Ky.  311,  35  SW  1123,  18  KyL  216 
(sharing  expenses  of  a  pumping  sta- 
tion for  di8ti4leries);  Louisvirie  v. 
Bank  of  United  State,  8  B.  Mon.  138 
(sharing  the  expenses  and  profits  of 
constructing  a  wharf) ;  wheat  v. 
Frankfort  Cotton  Mill  Co.,  4  KyL 
620,  11  Ky.  Op.  903  (contribution  be- 
tween stocltholders). 

La.^-Comer  v.  Illinois  C!ar,  etc, 
Co..  108  La.  179.  32  S  380;  Pilsbury 
v.  Friedlander,  38  La.  Ann.  909  (di- 
vision of  net  profits  between  the 
owner  and  the  manager):  Gomes  v. 
Levy,  38  La.  Ami.  420  (sharing  of 
losses  as  between  the  planter  and 
the  manager). 

Me. — Staples  v.  Wheeler,  38  Me. 
372    (sharing  proceeds  of  labor). 

Mass. — Goodell  v.  Smith.  9  Cush. 
692   (mining  association). 

Mich.— Sample  v.  Upton,  74  Mich. 
416,  42  NW  54  (profits  of  sawing 
logs);  Hersey  v.  Huron  Salt,  etc, 
Mfg.  Co.,  27  Mich.  490  (profits  of 
sawing  logs). 

Mo. — ^Mack  V.  Wurmser.  186  Mo. 
68,  36  SW  221  (contribution  of  a 
sum  to  the  business  in  consideration 
of  sharing  in  the  profits);  Morgan 
V.  Gibson,  42  Mo.  A.  234  (proceeds  of 
llUaatlon). 

Nebr. — Daughertv  v.  Oouft,  28 
Nebr.  106.  86  NW  861  (profits  of 
constructing  county  bridge). 

N.  H. — ^Harvey  v.  Coffin,  44  N.  H. 
563    (grub  stake  agreement). 

N.  Y. — Snow  V.  Wathen.  127  App. 
Dlv.  948,  112  NYS  41  (training,  oore, 
and  racing  of  horses);  Hayes  v. 
American  Bridge  Co.,  127  App.  Div. 
576,  111  NYS  883  (securing  con- 
tracts); Spier  v.  Hyde,  92  App.  Dlv. 
467,    87    NYS    285    (profits    of    stock 

gooled):  Parks  v.  Gates,  84  App. 
ilv.  634,  82  NYS  1070  (formation  of 
consolidated  corporation):  Kohn  v. 
Henderson,  66  Hun  611,  8  NYS  726 
(railroad  construction  by  Joint  con- 
tractors): Bishop  V.  Alcott,  21  Hun 
253  raff  86  N.  Y.  603]  (guarantee  of 
profits  from  joint  venture) ;  Segger- 
mann  v.  Valentine,  61  N.  Y.  Super. 
248,  19  NYS  711  (division  of  ex- 
penses on  importation  of  onions); 
Berdell  v.  Allen,  64  N.  Y.  Super.  38 
[aft  116  N.  Y.  661  mem,  22  NE  1099 
mem]  (profits  on  sale  of  stock); 
Monroe  v.  Peck,  3  Daly  a28  (profits 
and  losses  on  holding  stock);  El- 
dredge  V.  Smith,  5  NYSt  271  (prof- 
its on  piano  sales). 

N.  C. — Cobb  V.  Cromwell,  62  N.  C. 
18  (expenses  connected  with  drain- 
age). 

Okl. — ^Ferguson  v.  Blackwell.  8 
Okl.  489.  68  P  647  (after-acquired 
property  held  not  included). 

Or.— Stein  v.  Phillips,  47  Or.  546. 
84  P  793    (profit  on  lease). 

Pa. — Blakely  v.  Sousa,  197  Pa. 
336,     47     A    289     (musical    composi- 


tions); Keely  v.  Hartranft,  178  Pa. 
384,  35  A  984  (author's  contract); 
Matchette  v.  Colbum,  166  Pa.  266, 
31  A  74  ■  (receipts  of  soft  drink 
privilege);  Halberstadt  v.  Bannon, 
149  Pa.  51,  24  A  83  (expenses  and 
profits  on  sale  of  heaters);  Hentz  v. 
Pennsylvania  Co.  for  Ins.,  etc..  134 
Pa.  843,  19  A  685.  (profits  from  resale 
of  land);  McReynold's  App.,  66  Pa. 
102  (railroad  construction  by  joint 
contractors). 

R.  I. — Fletchjbr  v.  Hawkins,  2  R.  L 
330   (profits  of  mining  venture). 

S.  C. — ^Dunlap  v.  O'Dena,  18  S.  C!. 
Eg.   272    (net  proceeds). 

Wis. — Richardson  v.  Single.  42 
Wis.  40  (profits  or  losses  of  cutting 
and  hauling  timber);  Appleton  v. 
Smith,  24  Wis.  331  (agreement  to 
furnish  capital  and  to  procure  a 
stock  of  goods  for  another). 

3.  Lehigh  Valley  R.  (3o,  v.  Stew- 
art, 36  N.  J.  L.  259  [rev  on  other 
grounds   88   N.   J.    L.    606]. 

4.  Mason  ▼.  Field,   119   Mass.   685. 

5.  Strauss  V.  Hammerstein,  162 
App.   Dlv.    128.   136   NYS   613. 

S.  U.  S. — Shlpman  v.  Straitsville 
Cent.  Min.  Co.,  158  U.  S.  856,  16  SCt 
886.  39  L.  ed.  1015;  Cincinnati  Sie- 
mens-Lungren  Gas  Illuminating  C!o. 
v.  Western  Slemens-Lungren  Co..  152 
U.  S.  200,  14  SCt  521. '38  L.  ed.  411; 
Webster  v.  Ellsworth.  86  Fed.  327. 

Ky. — Peck-Williamson  Heating, 
etc.,  Co.  V.  Miller,   118  SW  876. 

Minn. — Norris  v.  Clark,  81  Minn. 
476,  24  NW  128. 

N.  Y. — Madden  v.  Dimlck,  81  How 
Pr  196  [rev  on  other  grounds  48  N. 
Y.  661  mem]. 

Ont. — Tovell  ▼.  Delahay,  3  OntWR 
912. 

7.  Waterbury  v.  Graham,  8  N.  T. 
Super.  216. 

8.  U.  S. — In  re  Johnston.  13  F. 
Cas.  No.  7,424  (eztsnaion  agreement 
held  not  to  revive  an  agreement  not 
to  sue). 

Mass. — ^Whitman  v.  Taylor,  182 
Mass.  87,  64  NE  206  (not  to  make 
claim  against  estate);  Brigham  v. 
Eveleth.  9  Mass.  538;  Upbam  v. 
Smith,  7  Mass.  266  (covenant  to  re- 
ceive debt  by  Installments). 

Pa. — Clark  v.  Russel,  8  Watts  213, 
27  AmD  348:  SIdwell  v.  Evans,  1 
Penr.  &  W.  383.  21  AmD  387. 

R.  I. — Daniels  v.  Mowry,  1  R.  I. 
151  (agreement  not  to  file  bill  to  re- 
deem). 

Tex. — Sowers  v.  Mann,  24  Tex.  275 
(contract  to"  surrender  a  note  on  the 
conveyance  of  a  patent  to  the  land). 

Vt — Plerson  v.  Catlin,  18  Vt.  77. 

9.  Banfleld  v.  Marks,   66  C^al.    186. 

10.  Mudgett  ▼.  U.  S..  9  Ct.  CI.  467 
(labor  required  for -a  public  store); 
Douglas  v.  Chapln.  26  Conn.  76  (help 
to  a  steamboat  engineer);  Lynch  v. 
Robert  P.  Murphy  Hotel  Co.,  130 
App.  Dlv.  691.  116  NYS  466  (carriage 
service  for  a  hotel);  Philadelphia 
Co.  v.  Central  Tract.  Co.,  165  Pa, 
456,  30  A  934  (skilled  labor  neces- 
sary for  a  change  In   gas  mains). 

11.  U.  S. — Detroit  Stove  Works  v. 
Perry,  7  F.  Cas.  No.  3,836  (extra 
copies  of  printed  testimony). 

Ark.— Ward  v.  Kadel.  38  Ark.  174 
(building   material). 

111. — West  v.  Ranney  Refrigerator 
Co.,  261  HI.  560,  104  NE  182  [aff  181 
111.   A.   424]    (patented   scales). 

Iowa. — Drake  v.  Vrose,  62  Iowa 
417,  3  NW  466  (making  of  the  cast- 
ings required).  , 

Ky.— Willis  ▼.  Mickey,  16  KyL 
816   (meals  for  help). 

Me. — Ponce  v.  Smith,  84  Me.  266, 
24  A  854  (dinners  for  a  certain  num- 
ber of  persons). 

N.   T. — Independent   Ice  Assoc   y. 
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elevator/'  information  aiding  the  capture  of  a  crim- 
inal/* Bupplies,"  or  transportation  facilities ;"  giving 
of  mortgage;"  giving  of  land;''  guaranty  of  the  sell- 
ing price  of  goods;"  gpiaranty  of  sajlea;'"  inclusion 
of  claim  in  settlement;"  insurance;^  investment  in 


lands ;^  legal  proceedings;^  licensing  ase  of  space 
in  a  store  ;^  Imitation  of  common-law  liabiliti^;^ 
loans;"  manufacture  and  delivery  of  articles;" 
mines ;^  options;"  orders  and  acceptances ;'°  organi- 


AndrewB,  71  Hun  74,  24  NTS  611 
(furnishing  Ice  for  sale). 

Pa. — People's  Natural  Gaa  Co.  v. 
Braddock  Wire  Co.,  155  Pa.  22,  26  A 
749  (eras  at  a  price  based  on  ton- 
naKe). 

Vt.— Parker  v.  Adams,  47  Vt.  188 
(marble  at  a  price  based  on  a  vary- 
ing schedule). 

Can. — Dominion  Iron,  etc.,  Co.  v. 
Dominion  Coal  Co.,  [1909]  A.  C.  64 
faff  [1909]  A.  C.  298,  and  aff  48  N.  S. 
77]    (coal    for   use    by    ateel    works). 

Ont. — Foxton  v.  Hamilton  Steel, 
etc..  Co.,  1  Ont.  L.  898,  21  CanLT 
OccNotea  286  (phosphate);  Mann 
Coal  Co.  V.  Pendrlth  Mach.  Co.,  11 
OntWR  412  (supplying  and  install- 
ing machinery);  St.  Thomas  Gaa 
<3o.  V.  Donley,  2  OntWH  2.09  (supply 
of  electricity). 

13.  Chicago,  etc.  R.  Co.  T.  Hoyt, 
149  U.  S.  1,  18  S<5t  779,  37  L.  ed. 
625;  Chicago,  etc.,  R.  Co.  v.  National 
El.,  etc.,  Cfo.,  153  111.  70,  38  NE  916 
[aff  60  111.  A.  889];  Dunlap  v.  Chi- 
cago, etc.,  R.  Co..  151  111.  409,  38 
NE  89;  Richmond  v.  Dubuque,  etc., 
R.  Co.,  40  Iowa  264;  Richmond  v. 
Dubuque,    etc.,    R.   Co.,    26    Iowa    191. 

18.  Cash  V.  Southern  Express 
Co.,   138   Ala.   272,   31   S  986. 

14.  Dexter  v.  Say  ward,  66  Fed. 
265  [aff  72  Fed.  758,  19  CCA  176] 
(supplies  and  money  for  a  mill); 
Grant  v.  U.  S„  1  CI.  CI.  61  [aff  7 
Wall.  331,  19  L.M.  1941;  Hason  v. 
Alabama  Iron  Co.,  73  Ala.  270;  Sa- 
vannah, etc.,  R.  Co.  V.  Grlflln,  96 
Ga.  225,  23  SE  115;  Haakins  v.  Ken- 
nedy, 79   Wis.   430.  48  NW  615. 

16.  Hazleton  Coal  Co.  v.  Buck 
Mountain  Coal  Co.,  57  Pa.  301. 

15.  Duckwltz  V.  Fuller,  7  App. 
DIV.    372.   40    NTS   966. 

17.  Magee  v.  Magee,  (Cal.)  162  P 
1023. 

18.  Olbb  ▼.  Probst,  2  C!al.  116. 
U.    Branch   v.    Knepton,    19   S.    0. 

E98. 

80.  Negley  v.  Simpson,  66  N.  J. 
L..   896,   26  A  1014. 

91.  U.  S. — Scranton  Steel  Co.  ▼. 
Ward's  Detroit,  etc.,  Line,  40  Fed. 
866    (procuring). 

Ark. — Crenshaw  v.  0>llier,  70  Ark. 
6,  66  SW  709  (repayment  of  pre- 
miums advanced). 

Ky.— Vaughan  v.  Reddlck,  106  SW 
292,  32  KyL  631  (payment  of  pre- 
miums). 

Mo.--Staluth  V.  American  Guar- 
anty Co.,  81  Mo.  A.  627  (contract  for 
surrender  value  of  guaranty  pol- 
icy). 

Wash. — Old  Dominion  MIn.,  etc., 
Co.  V.  Daggett,  38  Wash.  676,  80  P 
839  (Insurance  for  the  benefit  of 
a  creditor). 

as.  McPherrIn  y.  Russell,  76  Iowa 
772,   41   NW  304. 

33.  U.  S. — Hygienic  (^emlcal 
Co.  V.  Provident  Chemical  Works, 
176  Fed.  62B,  100  CCA  121  [mod  170 
Fed.  523];  (sharing  the  payment  of 
the  cost  and  expense  of  a  suit). 

Ala, — Elrod  v.  Blrod,  147  Ala.  700, 
41  S  290  (stipulation  against  liabil- 
ity for  the  cost  of  the  appointment 
of  an  administrator). 

Ark. — White  River,  etc.,  R.  Co.  v. 
Star  Ranch,  etc.,  Co.,  77  Ark.  128, 
91  SW  14  (agreement  to  pay  ex- 
penses Incurred  In  recovering  pos- 
session of  property). 

Colo. — Rico  First  Nat.  Bank  v. 
Klllgore,  10  Colo.  A.  636,  61  P  1023 
(advancing  of  expenses  and  attor- 
ney's fees). 

Ga. — Booth  V.  Rosier,  124  Ga.  164, 
62  SE  327  (agreement  held  not  to 
cover  the  payment  of  attorney's 
fees  under  a  mortgage);  Ragan  v. 
Smith,  108  Ga.  663,  34  SE  182 
(waiver  of  enforcement  of  Judg- 
ment). 

111.— McNutt   v.  Brooks,    42  111.  A. 


564  (exclusion  of  costs  of  litiga- 
tion); Carter  v.  Carter,  28  IlL  A. 
840  (division  of  costs);  Grain  v. 
Hutchinson,  8  111.  A.  179  (payment 
of  individual  costs). 

Ind. — New  Albany  v.  Smith,  16 
Ind.  215  (payment  of  attorney's 
fees):  Klitzke  v.  Smith,  46  Ind.  A. 
26,  81  NX)  748  (agreement  to  caifcel 
suit). 

I>a. — Huston  v.  Ftsk,  10  La.  Ann. 
769    (joint  employment   of   counsel). 

Mass. — Clarke  v.  Moles,  11  Gray 
133  (indemnification  of  surety); 
White  v.  Baglev,  7  Pick.  288  (sale 
pending  a  decision  as   to   the  title). 

Mo. — Sturgeon  v.  Schaumburg,  40 
Mo.  482,  88  AmD  311  (sharing  the 
expenses  of  suits);  Llndell  v.  Brant, 
19  Mo.  50  (contribution  of  propor- 
tionate share  of  the  expense  of  de- 
fending title  to  land). 

N.  J.— LInford  v.  Llnford,  S8  N. 
J.  Li.  113  (giving  judgment  equal- 
ity); Johnson  v.  Jonnson  R.  Signal 
Co.,  57  N.  J.  Eq.  79,  40  A  193  (prose- 
cution of  claims  for  infringement  of 
patents  and  deduction  of  costs  and 
attorney's  fees). 

N.  T. — Lawrence  v.  Church,  128 
N.  T.  824.  28  NE  499  [rev  57  Hun 
685,  10  NTS  566]  (payment  of  legal 
expenses  of  administering  estate); 
Edwards  v.  Atlas  Impr.  Co.,  102  App. 
Div.  560,  92  NTS  960  jaff  185  N.  T. 
676  mem,  78  NE  1106  mem]  (pay- 
ment of  expense  of  actions  and  legal 
proceedings  necessary  for  the  ob- 
taining of  railroad  franchises);  Pon- 
vert  v.  Belmont,  42  N.  T.  Super.  631 
(agreement  to  recover  real  estate  at 
joint  expense);  Fogel  v.  Derrickson, 
2  Misc.  447,  22  NTS  177  (agreement 
by  attorney  to  share  fees);  CuUey 
V.  Hardenbergh,  1  Den.  608  (pay- 
ment of  just  compensation  of  com- 
plainant's solicitor);  Decker  v.  Mor- 
ton, 1  Redf.  Surr.  477  (agreement 
to  forbear  arrest). 

N.  C. — ^Whltaker  v.  Old  Dominion 
Guano  Co.,  123  N.  C.  368,  31  SE  629 
(payment  of  costs  and  charges  of 
advertising,    etc.,    of   mortgage). 

Oh. — ^Relly  v.  Miami  exporting 
Co.,  6  Oh.  383  (settlement  of  priori- 
ties of  judgments). 

Pa. — Harris  v.  Mercur,  202  Pa.  318, 
61  A  969  (agreement  to  share  the 
expenses  In  prosecuting  a  suit); 
Terkes'  App.,  99  Pa.  401  (contribu- 
tion toward  the  expenses  of  a  will 
contest);  Snyder  v.  Lelbengood,  4 
Pa.  305  (becoming  ball  In  stay  of 
execution);  Nixon  v.  McCallmont,  6 
Watts  &  3.  159  (revival  of  Judg- 
ment). 

Tenn. — ^Pearse  v.  Tipton,  8  Hayw. 
86   (agreement  to  pay  all  costs). 

Wash. — Joseph  Alazzlnl  Soc.  v. 
Corgiat,  68  Wash.  273,  115  P  93 
(payment  of  costs  and  expenses). 

Wis. — SIgerson  v.  (Tushing,  14  Wis. 
627  (transfer  of  right  to  use  judg- 
ment). 

Can. — O'Brien  v.  Mackintosh,  34 
Can.  S.  C.  169,  24  CanLTOccNotes 
116    (agreement   to  settle  Judgment). 

Ont. — Leslie  v.  Stevenson,  34  Ont. 
L.  473,  9  OntWN  82,  24  DomLR  644 
(agreement  to  pay  the  excess  on  a 
resale  under  foreclosure).  _^ 

34.  Kahn  v.  Mahler  Co.,  168  App. 
Dlv.  851,   164  NTS  478. 


36.  Johnson  v.  Fargo,  98  App. 
Dlv.  436,  90  NTS  726  [aff  184  N.  T. 
379,    77    NB    888,     7    LRANS    587,    6 


AnnCas  1] 

SB.  V.  S.— Michigan  Tacht,  etc, 
Co.  v.  Busch,  143  pied.  929,  76  CCA 
109  (loan  of  a  launch  pending  the 
completion  of  another) ;  New  Tork  L. 
Ins.  Co.  v.  Lord,  100  Fed.  17,  40  CCA 
586   (loan  on  marketable  title). 

Colo. — Fanny  Rawlings  MIn.  Co.  v. 
Tribe,  29  Colo.  302.  68  P  284;  Inter- 
national Impr.  Co.  V.  Wagner,  22 
Colo.    A.    489,    125    P    697:    Colorado 


School  Land  Leasing,  etc,  Co.  v.  Po- 
nick,   16   CU>lo.  A.  478,   66  P  468. 

Ind. — People's  Lo^n,  etc.  Aasoc  v. 
Carey,  166  Ind.   824,   68  N%  1»S. 

Mass. — ^Fotemlck  v.  Watson.  184 
Mass.  187,  68  NB  216;  Norway 
Plains  Sav.  Bank  v.  Moors,  134  Mass. 
129    (building  loan  agreement). 

Mo. — Sonnenfeld  v.  Rosenthal,  247 
Mo.  288,  162  SW  821. 

N.  J. — Bemhelmer  ▼.  Verdon.'  68 
N.   J.  Eq.    812,   49  A  782. 

N.  T. — Sullivan  v.  Busner,  168  N. 
T.  676  mem,  67  NE  1125  mem  [aff  27 
App.  Dlv.   103,   50  NTS  98]. 

Fa. — Chase  v.  Provident  Life,  etc., 
Co..    207   Pa.    24,   66  A   281. 

87.  U.  S. — Electro-Dynamic  0>.  v. 
The  Blectron,  74  Fed.  689,  21  CCA 
12  [rev  66  Fed.  8041  (storage  bat- 
teries); Columbia  Wire  Co.  v.  Free- 
man Wire  Co..  71  Fed.  302  (barbed 
wire  machinery);  The  Isaac  New- 
ton, It  F.  Cas.  No.  7.089,  1  Abb. 
Adm.  11  (steam  boilers);  South  Bos- 
ton Iron  Works  v.  U.  S.,  34  Ct.  CL 
174  (guns). 

Ala. — Tutwlller  v.  MoCarty.  121 
Ala.  866,  26  S  828  (timber  for  mine). 

La. — Levy  v.  Schwartz,  34  La.  Ann. 
209   (cotton  press). 

Mass. — ^Weed  v.  Clogston,  98  Mass. 
147  (machines  to  be  sold  and  paid 
for  as  completed). 

Mich. — Phillips  v.  Raymond,  17 
Mich.  287  (saving  lumber,  logs  to 
stand  as  security). 

Mo. — Miller  v.  Municipal  Blectric 
Lighting,  etc,  Co.,  188  Mo.  205.  34 
SW  686  (boiler  plant):  Worth  v. 
Herbert,  69  Mo.  A.  660  (boiler 
heads). 

N.  T. — Oumey  v.  Atlantic,  etc  R. 
Co.,  68  N.  T.  868  (articles  according 
to  sample);  Kumberger  v.  Congress 
Spring  C?o.,  8  App.  Dlv.  96.  40  NTS  396 
[rev  on  other  grounds  158  N.  T.  339. 
63  NB  8}  (gas  engine  and  connec- 
tion); Preston  v.  Lawrence  Cement 
Co.,  78  Hun  96,  30  NTS  144  [aff  155 
N.  T.  220,  49  NB  768]  (cement): 
Wemple  v.  Stewart.  22  Barb.  154 
(plank). 

Oh. — Rodgers  v.  Nlles.  11  Oh.  St. 
48,  78  AmD  290  (steam  boilers); 
James  v.  Bostwick,  Wright  14t 
(steam  engine). 

Pa. — Johnson  v.  Freemann.  169  Pa. 
817,  28  A  780  (machine  from  draw- 
ings and  specifications). 

Tenn. — Toomey  v.  Atyoe,  96  Tenn. 
873,  22  SW  264    (lumber). 

Vt.— Allen  V.  Thrall,  S6  Vt.  711 
f  c&stinffs  ) 

Wis. — Monitor  Iron  Works  Co.  v. 
Ketchum,  44  Wis.  126  (stationary 
engine  and  boilers). 

Can. — Curran  v.  O'Leary,  6  Elast 
LR   80    (lumber). 

88.  Dennlson  v.  Chapman,  105 
C:al.  447,  39  P  61  (assignment  of  in- 
terest in  purchases):  Le  Rol  Min. 
Co.  No.  2  y.  Northport  Smelting,  etc. 
Co.,  10  B.  C.  138,  24  CanLTOccNotes 
82   (sampling  and  smelting  ore). 

38.  Ind. — Casad  v.  Davis,  88  Ind. 
292   (as  to  manner  of  performance). 

N.  J. — Driver-Harris  Wire  Co.  v. 
Driver,  71  N.  J.  Eq.  271.  66  A  981 
[aff  70  N.  J.  Bq.  84,  62  A  461]  (to 
use  the  results  of  experiments  of 
another). 

N.  T. — Johnson  y.  Union .  Switch, 
etc.,  Co.,  129  N.  T.  653,  29  NE  964,  3« 
NH  406  [aff  59  N.  T.  Super.  169.  13 
NTS  612]  (to  use  an  Invention); 
Bartsch  v.  Woods,  86  Misc.  58,  148 
NTS  4   (to  produce  an  opera). 

Wis. — Sulzer  v.  Moyer,  181  Wia 
435,    164   NW   700. 

B.  C. — Haggerty  v.  Lenora  Mount 
Sicker  Copper  MIn.  Co.,  9  B.  C  6, 
22  CanLTOccNotes  106  (to  furnish 
ore   for  hauling). 

30.  Mass. — Cunningham  v.  Wor- 
cester Five  Cents  Sav.  Bank,  221 
Mass.     861,     111     NE     898;     Gray    v. 


For  later  CMiea,  dsvMopmeats  and  eluuifes  in  the  law  see  cumulative  Annotations,   same  title,  page  and  note  number. 
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CONTBACTa 


[13  C.  J.]     553 


zatioQ  or  promotion  of  a  company;**  packing 
of  flab;**  payment  generally;"  payment  from  the 
proceeds  of  a  particular  fond  or  from  a  partienlar 
sonree;'*  payment  for  material  ftimiahed;"  pa3mient 
in  servieea  or  in  kind;**  pledge  of  property  as  bo- 
enTity;"  inreferenee  of  claim;**  printing;"  prise 
ofFers;**  protection  of  mntnal  interests;"  publish- 
ing;** purchase  of  property;**  rebuilding  of  a  mill;** 
reconveyance  of  property  not  required  for  the  pay- 
James.  128  Maaa.  110;  Black  v. 
Bacheider,  120  Masa.  171. 

Mo. — Jeffries  v.  Bager,  18  Mo.  271. 

N.  H. — ^Bumbam  T.  Dunklee,  84  Ni 
H.    334. 

N.  J.— Stevens  v.  WUson,  18  N.  J. 


ment  of  a  debt;**  removal  of  a  factory;**  removal  of 
stone  ;*^  renewal  of  the  lease  of  a  newspaper 
route;**  repairs;**  repayment  of  a  consideration;** 
retention  of  money  until  claims  are  paid;''-  return 
of  funds  invested;"  return  of  payments;**  royalty 
on  the  use  of  a  process;**  sale  of  a  particular  brand 
of  beer;**  sale  of  a  secret  pnXsess  of  manufacture;** 
services  of  various  characters;*'  settlement  gener- 


•Bo.   44T 
685.' 


T.— Shle 


V.    Meyer,   1   NTS 


Oh.— Keys  v.  Follett  41  Oh.  St. 
535  raff  7  Oh.  Dep.  (Reprint)  S7,  1 
ClncLBul  92]. 

31.  Cooke  V.  Barr,  39  Conn.  296 
(to  use  patents). 

38.  Alaska  Fishermen's  Packing 
Co.  V.  Chin  Quong.  202  Fed.  707.  121 
CCA  189    (liability  for  loss). 

33.  U.  S. — Runkle  v.  Bulnham, 
163  V.  S.  216.  14  set  837.  38  L.  ed. 
694  [all  40  Fed.  4081;  Henry  v.  Trav- 
elers'  Ins.   Co.,  42  Fed.   363. 

Ala. — Cortner  v.  Oneonta  Trust, 
etc..  Co..  186  Ala.  484,  66  S  68;  Roy 
V.   Roy.  39  S  986. 

Ark. — Skinner  v.  Fisher,  120  Ark. 
91.  178  SW  922;  McClendon  t.  Moore, 
38  SW  347  (rent  pendincr  repairs). 

Colo. — Caryl  v.  KellosK.  17  Colo. 
A.  245,  68  P  114  (payment  In  Install- 
ments). 

Ga. — Couch  V.  Couch,  65  Oa.  748; 
Cock  V.  Brown,  SO  Oa.   925. 

111. — A.  B.  Dick  Co.  V.  Sherwood 
Letter-File  Co..  167  111.  326.  42  NB 
440  (afl  51  111.  A.  343]  (percentage 
on  STOods  manufactured  and  sold); 
CThlcago,  etc,  R.  Co.  v.  Smith,  77  111. 
A.   666. 

Ind. — Butler  v.  Bdjgerton,  15  Ind. 
15:  Everly  v.  Ball.  60  Ind.  A  7,  108 
NB  643. 

Iowa. — ^Brobst  v.  Fatten,  26  Iowa 
608. 

Me. — ^Richards  v.  Stephenson,  67 
Me.  61. 

Mass. — ^Pease  v.  Brown,  104  Mass. 
291  (money  for  settlement  of 
claims). 

Minn. — Bell  v.  Mendenhall,  78 
Minn.   67,   80   NW  848. 

jr.  J. — Monks  V.  Provident  Sav. 
Inst.,  64  N.  J.  U  86,  44  A  968;  Black 
V.  Kcifey,  23  N.  J.  Eq.  368. 

N.  T. — Wood  V.  Sheehan,  68  N.  T. 
366;  Jones  v.  Turner,  80  Hun  167,  30 
NTS  66  raft  149  N.  T.  611  mem,  44 
NB  1126  memj;  Cheesebrough  v. 
Agate,  26  Barb.  603,  7  AbbPr  32 
(judgment  to  be  rendered  against 
two);  Rowland  v.  Phalen,  14  N.  T. 
Super.  43;  Haggerty  v.  Allaire 
Works,    7  N.   T.   Super.   230. 

N.  C. — Perry  v.  New  Berne  Mer- 
chants' Bank,  TO  N.  C.  309;  Foster 
V.  Columbus  Mills,   62  N.  C.   606. 

Pa. — Hecksher  v.  Shoemaker,  47 
Pa     249 

S.  C— Arnold  v.  Bailey,  24  S.  C. 
493. 

Vt.— Hale  V.   JoYies,   48  Vt.    227. 

Va.— Davis  v.  Knight,  24  Oratt. 
(66  VaO  406. 

See  Pilley  v.  McHenry,  12  Mo.  A. 
S82    [aff  84  Mo.   277]. 

34.  C:^!. — Malone  v.  Crescent  CTity 
Mill,  etc.,  Co.,  77  Cal.  88,  18  P  858 
(payment  per  run  of  logs  delivered 
by  debtor). 

Ida. — Salisbury  v.  SpoffoTd,  22  Ida. 
393,    126    P    400    (proceeds    of    crop). 

Kan. — Staley  v.  Weston,  92  Kan. 
817.    140  P   878. 

Ky. — ^Nelson  v.  Crawford,  98  SW 
644,  29  KyLi  616  (from  commis- 
sions on  business  secured);  Over- 
ton v.  Overton,  6  J.  J.  Marsh.  459 
(money  or  property '  received  for 
land). 

Md. — Rosenstock  v.  Ortwine,  46 
Md.  388  (from  payments  due  under 
mortgage). 

Mass. — Cutler  v.  Rand,  8  Cnsh.  89 
(proceeds    of    Insurance);    nioenix 


Bank  v.  Bumstead,  18  Pick.  77  (pay- 
ment of  amount  recovered  from  third 
person  on  debt  of  corporation). 

Mo. — Bader  v.  Chicago  MiU,  etc., 
Co.,  134  Mo.  A.  186,  113  SW  1164 
(contract  confined  to  preBxistlny 
debts). 

N.  T. — ^Vandermulen  v.  Vander- 
mulen,  108  N.  T.  195.  15  NB  383 
(exceas  realised  over  certain  amount 
on  sale  of  land). 

Pa. — Frazler  v.  Monroe,  72  Pa.  166 
(from  proceeds  of  insurance);  Sart- 
well  V.  Wilcox,  20  Pa.  117  (from  pay- 
ments on  purchase  price  of  land). 

Tex. — Eagle  Drug  Co.  v.  Wliite, 
(Civ.  A.)   182  SW  878. 

Wash. — Orlggs  v.  Oower,  29  Wash. 
86.  69  P  745  (proceeds  of  sale  of 
lots). 

Wyo. — Thompson  v.  Wheatland 
Mercantile  Co.,  10  Wyo.  86,  66  P  (05 
(from  equity  in  land  or  crop  raised 
thereon). 

35.  Heath,  etc.,  Mfg.  Ck>.  v.  Flan- 
nery.  68  III.  A  300;  Goldner  v.  Finn, 
67  Mich.  840,  34  NW  690. 

30.  Klnch  V.  Moadlnger,  26  Misc. 
778,  67  NTS  248  (use  of  livery 
teams). 

37.  Iowa  Finance  Co.  v.  Anderson, 
106  Iowa  429.  76  NW  748. 

38.  Plymouth  Cordage  Co.  v.  Sey- 
mour.  67  Minn.   811,  69  NW  1079. 

3a.  Oiles  Litho.,  etc.,  Co.  v.  Chase. 
149  Mass.  459.  21  NB  766.  14  AmSR 
439,  4  LRA  480  (effect  of  acceptance 
of  proof);  Monk  v.  Beal,  8  Allen 
(Mass.)  685  (construction  of  an  or- 
der to  furnish  maps  from  a  particu- 
lar plate);  Little  v.  Webster,  1  NTS 
316  (agreement  to  print  and  bind  a 
book  held  to  include  all  volumes 
thereof):  Le  Sueur  v.  Morang,  80 
Ont.  L.  694,  16  OntWR  706  (right  to 
manuscript). 

40k  Audsley  v.  New  Tork,  74  Fed. 
274,  20  CCA  426:  In  re  Hempstead 
Fire  Dept.  Ouncll,  66  Misc.  881,  121 
NTS  859;  Trego  v.  Pennsylvania  Pine 
Arts  Academy,  (Fa.)  3  A  819;  Holt 
V.  Wood,  24  PlttsbLegJNS  443; 
Draughon's  Practical  Business  Col- 
lege V.  Dorsett.  (Tex.  (Sv.  A.)  166 
SW  496. 

41.  Ft.  Smith  Light,  etc.,  Co.  v. 
Kelley.    94  Ark.    461,    127  SW  976. 

48.  U.  S.— Pulte  V.  Derby.  20  F. 
Cas.  No.  11.465,  6  McLean  828  (second 
edition  construed). 

III. — ^Myers  v.  Gross,  59  III.  436 
(agreement  between  a  publisher  and 
a  bookseller  reserving  the  right  to 
the  publisher  to  sell  copies  ordered 
direct);  Hemmer  v.  New  Illinois 
Athletic  Club,  171  111.  A.  488  (publi- 
cation of  club  magazine). 

Ky. — Plrtle  v.  Penn.  8  Dana  247. 
28  AmD  70  (one  party  furnishing 
manuscript  and  the  other  printing 
and  binding). 

Mass. — Torston  v.  Brown,  178 
Mass.  103,  69  NB  664  (publication  of 
portrait  In   subscription   work). 

Mo. — James  v.  Chambers,  18  Mo.  A. 
831  (royalty  contract  where  the  book 
proves  a  fraud  on  the  public). 

N.  T. — ^Bonn  v.  Stelger,  21  Hun  219 
(agreement  to  purchase  a  specified 
number  of  copies):  Jennlson  v.  Knox, 
16  Daly  178.  4  NYS  894  (right  of 
author  to  accounting  for  books 
burned  while  In  publisher's  posses- 
sion) ;  Bdward  Thompson  Co.  v. 
Clark.  109  NTS  700  (ownership  of 
manuscript  under  editorial  contract). 

Can. — Morang  v.  Le  Sueur,  46  Can. 
S.  C.  96.  AnnCa8l912B  602  (right  to 
manuscript). 

Ont.— Morang  v.  Hopkins.  3  OntWR 
285  rapp  dism  2  OntWR  708]  (owner- 
ship of  manuscript). 

Que.— Arctuunbault    v.    Lovall,    61 


Que.     Super.     844,     8     DomLR     611 
(liability  of  subscriber  to  directory). 

43.  Ind. — Daniels  v.  Little,  19  Ind. 
805. 

Minn. — Law  Reporting  Co.  v.  H. 
Poehler.  106  Minn.  218,  118  NW  664 
(purchase  of  transcript  of  evidence). 

Nebr. — Boughn  v.  Smith,  68  Nebr. 
690.  79  NW  160  (purchase  and  resal* 
of  land). 

Vt.— P*ige  V.  Hammond.  26  Vt.  37S 
(purchase  of  property  for  another). 

Eng. — Bowater  v.  Mirror  of  Life 
Co..  Ltd..  60  Wkl^.  Rep.  381  (pend- 
ing contracts). 

44.  Ellis   V.   Lane,    86   Pa.    266. 
^45.    Douglas  V.  Hennessy,  16  R,  I, 

2f2,   3  A   813,    7  A  1.   10  A   688. 

46.  Ft.  Wayne  Electric  Light  Co. 
V.  Miller,  181  Ind.  499,  80  NB  28,  14 
LRA  804. 

47.  Cole  V.   U.   S.,    23   Ct.    CI.    841. 
43.    McKinney   v.    Statesman   Pub. 

Co.,    34   Or.    609,    56   P    661. 

49.  Ky.— Paris  Milling  Co.  v. 
Paris  Water  Co.,  71  SW  518,  24  KyL 
1372  (repairing  and  rebuilding  dam). 

Md. — ^Wllmer  v.  Pladde,  118  Md. 
305.  84  A  491  (payment  of  expenses 
on  mortgaged  property). 

Mich. — Portage  Lake  Bridge  Co.  v. 
Wright.  78  Mich.  426,  44  NW  498 
(bridge  maintenance  agreement). 

N.  T.— Aitken  v.  Altken,  4  App. 
Dlv.  414.  8*  NTS  448  [aff  184  N.  f. 
766  mem,  49  NB  1098  mem];  West 
v.  Van  Tuyl,  1  NTS  718  [aff  119  N.  T. 
620  mem,  28  NE  460  mem  (aff  2  Sllv. 
A.  501)1. 

Pa. — Brown  v.  Foster,  61  Pa.  166; 
Cornell  v.  Vanartsdalen,  4  Pa.  364; 
Lomls  V.  Ruetter.  9  Watts  516. 

Tex. — Tyson  v.  Jackson  Bros.,  41 
Tex.  Civ.  A  128,  90  SW  980  (supply- 
ing extra  parts  for  repairs). 

80.  Berger  v.  Peterson,  78  HL  683; 
Toung  V.  Hunter,  6  N.  T.  203. 

51.     Davis  V.  Notware,  13  Nev.  421. 

Bjt,     Stranahan    v.    Richardson,    71 ' 
Minn.    186.    78    NW    858:    Linden    v. 
Thierlot,  116  App,  Dlv.  296.  101  NTS 
668. 

53.  Ege  V.  Koonts,  8  Pa.  109. 

54.  Todd  V.  Wheeler,  194  Pa.  218, 
46  A  217;  Todd  v.  Wheeler,  178  Pa. 
117,  33  A  1020  (payment  of  royalty 
on  steel  of  a  certain  name). 

-65.  Rochester  Brewing  Co.  v.  Kll- 
Ilan.  179  Mass.  168.  60  NE  471;  Cape 
Brewing,  etc..  Co.  y.  Klppenberg,  188 
Mo.  A.  499,  174  SW  201;  Flegenspan 
V.  Nlzolek,  72  N.  J.  Eq.  949,  68  A 
1118  [afr  71  N.  J.  Bq.  88S,  65  A  7031; 
Maloney  v.  Iroquois  Brewing  Co.,  178 
N.  T.  303,  66  NE  19  [rev  63  App. 
Dlv.  454,  71  NTS  1098];  Lipscher  v. 
Ebllng  Brewing  Co..  83  Misc.  80,  144 
NTS  214. 

56.  FlexlUs  Werke  v.  Hess,  206 
Fed.  860,  124  CCA  62;  VIckery  v. 
Welch,  19  Pick.  (Mass.)  628;  Stuckes 
V.  National  Candy  Co.,  168  Mo.  A 
342,  188  SW  362. 

67.  U.  S. — Pemberton  v.  Lockett, 
21  How.  257.  16  L.  ed.  187  (collection 
of  a  claim  against  a  foreign  nation); 
Thompson-Starrett  Co.  v.  Vandevort. 
187  Fed.  806.  109  CCA  566  [afl  182 
Fed.  875)  (expe^lUng  the  delivery  of 
steel);  Fullerton  v.  Bigelow,  177  Fed. 
369,  101  CCA  446  (securing  satisfac- 
tion of  outstanding  bonds);  Parker 
V.  Wray,  45  Fed.  716  (securing  sur- 
render of  township  obligations). 

Ala. — Wellman  v.  Jones,  124  Ala. 
580,  27  S  416  (cure  of  morphine 
habit);  Taylor  v.  Pope.  3  Ala.  190 
(endeavor  to  sell  land). 

Ark. — Leslie  v.  Bell,  78  Ark.  338, 
84  SW  491    (recovery  of  land). 

Cal. — Turner  v.  Kearney,  116  Cal. 
62.  47  P  866  (harvesting  of  crop); 
Hulford  V.  Neale,  107  cial.  610,  40  P 
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ally;**  settlements  and  divisions  of  decedents' 
estates ;°'  stipulation  against  the  prejudice  of  rights 
under  contract;^  strike  and  accident  clauses;" 
taxes ;'^  theatrical  engagements;"  transfer  of  an 
agency  for  a  surety  company;"  transfer  of  an 
amount  in  accounts;^  transfer  of  an  interest  in 
land  for  services  in  its  improvement  and  sale;^" 
turning  over  all  woi^  of  a  particular  class ;"  use  of 


1044   (collection  of  storase  charges). 

Colo. — Dargln  v.  Cranson,  12  Colo. 
A.  368,  B6  P  619  (obtaining  patent  to 
mlninK  claim). 

Conn. — Windham  Cotton  Mfg.  Co. 
V.  Hartford,  etc,  R.  Co.,  23  Conn. 
373  (maintenance  of  switch  track). 

Fla. — Bacon  v.  Green,  36  Fla.  325, 
18  9  870  (making  set  of  abstract 
books). 

Ida. — Tilden  v.  Hubbard,  25  Ida. 
677.  138  P  1133  (planting,  cultivation, 
and  irrigation  of  orchard). 

111. — Myers  t.  Walker,  24  111.  133 
(buying  and  loading  grain). 

Ind. — Ellsworth  v.  Pomeroy,  26 
Ind.  158  (location  and  entry  of  land 
warrants);  Morgan  v.  Stevenson,  6 
Ind.  169  (keeping  stock  pens  in  re- 
pair). 

Iowa. — ^Leathers  v.  Oelts,  136  Iowa 
14B,  112  NW  191  (planting  orchard); 
Payne  v.  Des  Molnea,  etc.,  R.  Co.,  71 
Iowa  768,  32  NW  266  (securing  of 
certification  of  railroad  lands). 

Ky. — Victoria  Limestone  Co.  v. 
Hlnton,  166  Ky.  674,  161  SW  1109 
(hauling  stone  by  barges);  Lynch  v. 
Johnson,  3  Litt.  98  (Investigating 
land  claims). 

Me. — Rumford  Falls  Boom  Co.  v. 
Rumford  Falls  Paper  Co.,  96  Me.  96, 
El  A  810  (maintenance  and  operation 
of  log  boom). 

Mass. — Leber  v.  Grosvenor,  180 
Mass.  62,  61  NE  769  (introduction 
and  sale  of  goods);  Com.  v.  Boston 
Wharf  Co.,  166  Mass.  395,  44  NE 
860  (erection  of  retaining  barrier) : 
Penniman  v.  Stanley,  122  Mass.  310 
(holding  and  carrying  stock). 

Mlcb. — ^Wenzel  v.  Kierul,  168  Mich. 
92,  133  NW  921  (covering  pipes); 
Spencer  v.  Towles,  18  Mich.  9  (ob- 
taining and  payment  over  of  county 
money). 

Nebr.— Gannon  v.  Worth,  84  Nehr. 
147,  120  NW  906  (securing  lease  of 
land). 

N.  J. — ^Driver-Harris  Wire  Co.  v. 
Driver,  70  N.  J.  Ek].  34,  62  A  461 
[a«r  71  N.  J.  Eq.  271.  65  A  981]  (dls-. 
closure  of  inventions). 

N.  T. — Coleman  v.  Clark,  203  N.  T. 
36.  96  NE  81  [aflt  135  App.  Dlv.  E5. 
119  NTS  881]  (looking  after  baggage 
and  details  of  trip);  Morgan  v.  New 
York,  160  N.  Y.  516.  65  NB  204  [rev 
21  App.  Div.  405,  47  NYS  580]  (clean- 
ing out  and  placing  concrete  bottom 
in  pond);  Clarke  v.  Gilmore,  163  App. 
Dlv.  845.  147  NTS' 129  (recovery  of 
value  of  stock);  Levy  v.  Frelman, 
131  App.  Dlv.  298,  116  NYS  996  (se- 
curing dismissal  of  liquor  law  viola- 
tion); Snow  V.  Wathen,  127  App.  Div. 
948,  112  NYS  41  (training  and  driv- 
ing race  horses);  U.  S.  Title 
Guaranty,  etc.,  Co.  v.  Marks.  116  App. 
Dlv.  341,  101  NYS  483  (securing  re- 
duction of  assessment):  Ely  v.  Spof- 
ford,  35  Barb.  251  (recovery  of  duties 
paid  under  protest). 

N.  C— Mosby  v.  Hunter,  31  N.  C 
119   (procuring  pension). 

Okl. — Nolan  v.  Grant  County,  152 
P  63    (recovery  of  bridge  material). 

Or. — Gardner  v.  Kinney,  60  Or. 
292,  117  P  971  (surveying);  Meyer 
v.  Llvesley,  56  Or.  383,  107  P  476, 
108  P  121  (curing  and  caring  for 
crop). 

Tex. — ^Masterson  v.  Heitmann,  S3 
Tex.  Ctv.  A.  464,  77  SW  983  (Instal- 
lation of  pump);  Barr  v.  Cardlft,  32 
Tex.  Civ.  A.  465,  75  SW  341  (renting 
land  to  good  reliable  tenants). 

Eng. — Pavy  v.  Smith.  17  T.  L.  R. 
471   (disclosure  of  information). 

Ont. — Delamatter  y.  Brown,  9  Ont 
WR  777  (clearing  land):  Rathbun  Co. 
T.  Standard  (%emical  Co.,  5  Ont.  L. 


286,  2  OntWR  36,  386,  8  OntWR  698 
[app  dlsm  6  OntWR  660]  (carboniza- 
tion of  wood). 

Sask. — Webber  v.  Copeman,  7  Dom 
LR  58,  21  WestLR  961  (cutting  and 
delivering  hay). 

N.  W.  Terr. — ^Ester  v.  Wilson,  11 
WestLR   407    (cutting  of  cordwood). 

B8.  U.  S. — Kohler  v.  Northern 
Electrical  Mfg.  Co.,  162  Fed.  876,  89 
CCA  566  (controversies  arising  under 
contract). 

111.— Hesse  V.  Colby,  278  111.  528, 
113  NB  78  (claim  for  personal  in- 
juries). 

Mo. — McCormlck  Mach.  Co.  v.  Dog- 

fett  Hardware  Co..  85  Mo.  A.  175 
rejection  of  doubtful  notes). 

Tenn. — Evans  v.  Stroud,  10  Lea  177 
(claims  against  constable). 

Tex. — Aransas  Pass  Channel,  etc., 
Co.  v.  Southern  Products  Co.,  (CTlv. 
A.)   185  SW  916. 

W>  Ala. — Moody_  v.  McCtown,  89 
Ala.  586 :  Bean  v.  Welsh,  17  Ala.  770. 

Ind. — Beard  v.  liOfton,  102  Ind.  408, 
2  NE  129. 

La. — Bouligny  v.  Janln,  35  La. 
Ann.   748. 

Mo, — Carter  v.  Alexander,  71  Mo. 
586. 

N.  H.— Page  V.  Page,  20  N.  H.  128. 

Oh. — Irwin  V.  Longworth,  20  Oh. 
581. 

Pa. — Penn  v.  Penn,  2  Teates  550. 

Tenn. — Rttea  v.  White,  8  Head  121. 

W.  Va. — Graham  v.  Graham,  10 
W.  Va.   365. 

family  sattlaiiLBnts  see  Descent 
and  Distribution  [14  Cyc  132]. 

ea.  Davenport  Gaslight,  etc.,  Co. 
V.  Davenport,  15  Iowa  6. 

61.  Nute  v.  American  Glucose  Co., 
55  Kan.  226,  40  P  279:  Delaware,  etc., 
R.  Co.  V.  Bowns,  58  N.  Y.  673. 

6a.  Ky. — Brooie  v.  Parsons,  64 
SW  426,    23  KyL  831. 

Mich. — Sovereign  v.  Mosher,  8t 
Mich.  36,  48  NW  611. 

Mo. — Allen  v.  Chouteau,  102  Mo. 
309.  14   SW   869. 

N.  Y. — Murray  v.  Jayne,  8  Barb. 
612. 

Pa. — ^Pocht's  Bist.,  2  Woodw.  269. 

63.  Comstock  T.  Lopokowa,  190 
Fed.  699;  Hoyt  v.  Fuller,  19  NYS 
962;  Comstock  Amusement  Co.  v. 
Opera  Ball  Co.,  93  Oh.  St.  46,  112 
NE  150;  Lasalle  v.  Montreal  Theatre 
Co.,  34  Que.  Super.  193,  4  EastLR  69. 

64.  Southern  Surety  Co.  v.  West- 
em  Indemn.  Co.,  (Tex.  Civ.  A.)  190 
SW  887. 

68.     Jordan  v.   Rivers,    29  Ga.   137. 

66.  Campbell  v.  Northwest  Eck- 
ington  Impr.  Co.,  36  App.  (D.  C.)  149. 

67.  Tomllnson  v.  Timmons,  -  164 
Mo.  A.  497,   135  SW  980. 

68.  Babcock  V.  Northern  Pac.  R. 
Co.,  26  Fed.  758;  Lake  Shore,  etc.,  R. 
Co.  V.  Richards,  126  111.  448,'  18  NE 
794. 

60.  Loyal  ton  Electric  Light  Co,  v. 
California  Pine  Box,  etc,  Co.,  23  Cal. 
A.  358,  137  P  1099. 

70.  Bull  V.  McCrea,  8  B.  Mon. 
(Ky.)  422;  Soderlund  v.  Helman,  216 
Mass.  642,  102  NE  899;  In  re  Berry, 
14  Phtla.   (Pa.)   319. 

[a]  ZUwrtmtloa,— An  undertaking 
"to  support  and  take  care  of  a  per- 
son does  not  imply  that  the  person 
to  be  supported  is  not  to  use  proper 
exertions  to  support  himself.  Bull 
V.  McCrea,  8  B.  Mon.   (Ky.)  422. 

[  b]  PaztioiilMr  oontriwts  oanstnud. 
— Boyd  V.  Lloyd,  86  Ark.  169,  170, 
110  SW  596  (contract  requiring  the 
grantee  of  land  to  care  for  the 
grantor  "or  have  it  done  when  sick, 
and  to  see  that  he  has  food,  clothes, 
and  necessary  attention  when  sick"): 


an  invention;"*  use  of  refuse.*" 

li  519]  b.  Contracts  for  Support,  Maintenance, 
Etc.  Contracts  by  one  person  for  the  support  or 
maintenance  of  another  are  to  be  construed  in  ac- 
cordance with  their  terms  and  in  the  light  of  the 
surrounding  circumstances;'"  and  when  such  con- 
tracts are  entered  into  by  persons  of  declining  years, 
they  are,  as  a  rule,  to  be  liberally  eonatmed  in 

Fuller  V.  Bettes,  10  Conn.  19  (con- 
tract construed  to  vest  right  to  use 
of  estate  during  life  of  promisee  and 
absolute  title  thereafter):  Fort  v. 
jRlchey,  128  111.  502,  21  NTE  498  [rev 
T25.  111.  A.  6911  (agreement  to  pay 
promisee  one  hundred  and  seventy- 
flve  dollars  on  a  certain  day  of  each 
year  during  his  life,  and  such  addi- 
tional sum  as  may  be  necessary,  the 
sum  total  not  to  exceed  two  thou- 
sand Ave  hundred  dollars  and  inter- 
est); Sanders  v.  Sanders,  48  Ind.  84 
(holding  that  the  promisor  could  not, 
under  the  contract,  recover  for  per- 
sonal services  nor  for  materials  de- 
rived from  a  farm  conveyed);  Blos- 
som V.  Ball,  32  Ind.  115  (effect  of 
contract  on  personal  property  trans- 
ferred for  the  purpose  of  asslstlni; 
In  maintenance):  Carr  v.  McCarthy. 
70   Mich.   258,    38   NW   241    (right  of 

Sromisor  to  produce  and  crops); 
[orris  v.  Donovan,  169  Mo.  A.  401. 
141  SW  428  (contract  to  furnish 
plaintiff  support  during  her  life.  In 
consideration  of  services  rendered  to 
decedent  as  his  housekeeper);  Leigh- 
ton  v.  Wilson,  70  N.  H.  598,  49  A  575 
(limitation  of  advances  for  support 
to  amount  transferred  to  promisor); 
Berry  v.  Harris,  43  N.  H.  876  (agree- 
ment to  furnish  plaintiff  'with  money 
to  enable  him  to  visit  friends  when- 
ever he  thinks  proper);  Ga  Nun  v. 
Palmer,  159  App.  Div.  86.  144  NYS 
457  [mod  on  other  grounds  216  N.  Y. 
603  mem,  11  NE  223  mem]  (contract 
for  a. certain  amount  per  month  for 
support,  and  further  providing  that 
i>lalntift  should  have  the  maker's 
property  after  her  death);  Peele  v. 
White,  74  N.  C.  480  (agreement  to 
furnish  board  indefinitely  for  use  of 
farm);  Shirley  v.  Shirley,  59  Pa.  26T 
(agreement  by  sons  to  keep  father  in 
everything  needful  for  comfort,  etc., 
during  his  life  and  to  pay  his  debts): 
Blose  V.  Blose,  118  Va.  16,  18,  86  SB 
911  (a  contract  providing  that  "it  is 
further  understood  that  In  any  event 
the  parties  of  the  second  part  are  to 
have  their  lifetime  maintenance  from 
the  place"  conveyed  contemplates  a 
reasonable  and  comfortable  support 
realised  from  the  annual  proceeds  of 
the  place  sold,  when  operated  in  a 
prudent  manner,  but  does  not  con- 
template the  consumption  of  the 
corpus  of  the  estate);  Hagerty  v. 
White,  69  Wis.  317,  34  NW  92  (right 
to  accounting  under  transfer  of  land 
with  reservation  for  support). 

[o]  CkmtnMt  to  rapport  third  pw- 
■oa.  ■  Contracts  for  the  support  of 
third  persons  have  been  construed  in 
the  following  cases:  GlUum  v.  Den- 
nis, 4  Ind.  417  (agreement  to  furnista 
board  and  clothing  construed  in  ac- 
cordance with  usage  of  society  In 
which  promisor's  family  moved);  Ot- 
toway  V.  Milroy,  144  Iowa  631.  121 
NW  467  (agreement  to  give  child  the 
same-  care  as  If  promisor's  own); 
Montgomery  v.  Downey,  116  Iowa 
632,  88  NW  810  (agreement  to  par 
for  board  and  medical  expenses  of 
mother);  Merrltt  v.  Seaman,  6  N.  T. 
168  (promise  held  not  to  authorlie 
the  furnishing  of  a  minor  with 
money,  or  the  payment  of  his  bills); 
Recknagel  v.  Stelnway,  106  App.  Div. 
561,  94  NYS  119  [mod  on  otliPr 
grounds  184  N.  Y.  614  mem.  77  NB 
801  mem]  (agreement  to  make  pay- 
ments to  trustees  for  support  of 
son's  family):  Knauer  v.  Seagrist,  2S 
Misc.  616,  64  NYS  993  (expenses  held 
not  included  in  agreement  to  pay  for 
board  and  nursing);  Rapaport  v. 
Porter.  148  NYS  265  (agreement  to 
pay   for  care  of  Infant  son  includes 


'  For  later  eaasa,  Otwlopmanta  and  ehaafea  in  the  law  see  cumulative  Aonptations,   same  title,  page  and  note  number. 
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their  favor."  The  promisor  is  bound  to  fttmish 
support  at  the  place  named  in  the  contract/'  or 
which  is  necessarily  implied  therefrom/'  and  ordi- 
narily not  elsewhere.^*  Where  no  place  is  fixed  in 
the  contract,  it  is,  as  a  g^eneral  rule,  held  to  be 
performed  at  any  reasonable  place  designated  by 
the  promisee,"  but  it  has  been  held  that  a  desie- 
nation  once  made  by  the  promisee  is  not  revocable. 
If  the  promisee,  in  case  of  dissatisfaction,  is  given 
the  option  of  changing  his  residence,  he  must  act 
reasonably."  An  agreement  to  supply  a  home  does 
not  necessarily  include  food,  clothing,  and  fuel,** 
nor  does  maintenance  necessarily  include  tuition;^ 


clothes  as  well  as  food  and  care); 
Pool  V.  Pool,  1  Hill  (N.  T.)  580  (con- 
tnkct  held  not  to  oblige  promisor  to 
pay  for  board  and  clothing:  of  child 
away  from  home);  Spragrue  y, 
Spraguc.  SO  Vt.  183  (facts  held  to 
show  agreement  to  pay  for  support 
of  stepmother  by  a  son);  Payne  v. 
Payne,  129  Wis.  450,  109  NW  105 
(joint  asreement  to  furnish  support 
for  mother). 

[d1  ContrsAts  for  amiport  of  PM» 
■on  IS  Miylnin. — Contracts  to  pay  for 
the  support  of  persons  in  asylums 
have  been  construed  in  the  foUowingr 
cases:  Wood  v.  Dean,  166  Mass.  159, 
48  NB  510;  Wetmore  v.  Aldrlch,  10 
Mich.   61E. 

AnrigaaUlitj  of  eoBtrael  see  As- 
signments S  4(. 

tL  Tuttle  V.  Burnett.  68  Oh.  St. 
498,  42  NB  427,  63  AmSR  649,  10 
LRA  214:  Blose  ▼.  Blose,  118  Va.  16, 
8«  SB  »11. 

"Contracts  of  this  nature,  entered 
Into  by  parsons  of  declining  years 
when  their  capacity  for  business  has 
in  some  measure  become  impaired, 
with  children  or  relatives  who  re- 
ceive not  only  a  full  consideration 
for  their  engagrement,  but  usually 
something  in  way  of  bounty  also, 
should  receive  a  liberal  construction 
in  favor  of  such  elderly  people,  and 
the  courts  have  enforced  a  corre- 
sponding performance  in  their  be- 
half."    Tuttle  V.  Burgett,  supra. 

VS.  Currier  v.  (Turrler,  2  N.  H.  75, 
AmD   43. 

73.  Johnson  v.  Johnson,  4  Conn. 
407;  Brown  v.  Brown,  4  Conn.  269; 
Eastern  State  Hospital  v.  Ooodman, 
166  Ky.  628,  160  SW  171;  Pratt  v. 
Pratt.  42  Mich.  174,  3  NW  941;  L«mb 
V.   Miller.  18  Pa.  448. 

[a]  ZUiutnktioiLr— A  contract  be- 
tween a  father  and  son,  whereby  the 
latter,  in  consideration  of  a  grant  of 
land,  agreed  to  support  his  father 
during  his  natural  life  is  a  personal 
contract  between  the  parties,  and 
does  not  contemplate  the  support  of 
the  father  at  a  place  other  than  the 
son's  home.  Eastern  State  Hospital 
V.  (3oodman,  156  Ky.  628,  160  SW  171. 

74.  Ind. — Green  v.  Qreen,  32  Ind. 
276. 

Ky. — ^Deacon  v.  Kulmer,  89  SW  146. 
28  KyL.  345;  Garrett  v.  Mosby,  10 
KyL    728. 

Mass. — Dwelley  v.  Dwelley,  143 
Mass.   509,  10  NE  468. 

N.  H. — Howe  V.  Howe,  10  N.  H.  88. 

N.  T. — ^Hawley  v.  Morton,  23  Barb. 
255. 

Vt. — ^Dodge  v.  Benedict,  59  Vt.  661, 
10  A  750;  Cindsey  v.  Bradley,  58  Vt. 
682.  See  Piper  v.  Parkh'urst,  48  Vt. 
524  (holding  that,  although  one  may 
he  6bllged  to  support  another  only 
at  a  certain  place,  yet,  if  ho  con- 
tracts for  such  support  elsewhere, 
and  promises  to  pay  therefor,  he  is 
lUble). 

W.  Va. — ^Kome  v.  Korne,  30  W.  Va. 
1,  3   SB  17. 

75.  Norton  v.  Webb.  36  Me.  270,  68 
AmD  746;  Wilder  v.  Whlttemore,  16 
Mass.  262;  Tuttle  v.  Burgett,  53  Oh. 
St.  498.  42  NB  427,  53  AmSR  649,  30 
LJtA  214;  Houghton  v.  Milburn,  54 
Wis.  664,  12  NW  23.  11  NW  517. 
See  lAin  v.  Morton,  63  SW  286,  28 
KyL  438  (holding  that  where  a  con- 
veyance was  executed  In  considera- 
tion of  the  grantee's  agreement  to 


support  an  imbecile  sister  of  the 
grantora  he  cannot  refuse  to  furnish 
that  support  because  the  Imbecile  re- 
fuses to  remove  with  him  to  another 
state,  as  he  is  bound  to  furnish  the 
support  under  such  reasonable  cir- 
cumstances as  may  best  conduce  to 
her  comfort  and  convenience) ;  Fraser 
V.  Hayes,  (Tenn.  Ch.  A.)  46  SW  476 
(holding  that  promisee  could  not  be 
compelled  to  go  with  promisor); 
Blose  v.  Blose,  118  Va.  16,  86  SB  911; 
(holding  that  where  a  contract  for 
the  support  of  grantors  by  the 
grantee  of  land  did  not  expressly  re- 
quire them,  in  order  to  secure  the 
support,  to  remain  on  the  land,  the 
court  will  construe  the  contract 
strictly  against  the  grantee  who  has 
breached  the  contract).  But  see 
Flanders  y.  Lamphear,  9  N.  H.  201 
(holding  that  where  a  father  conveys 
his  land  to  his  son  In  consideration  of 
his  son's  contract  to  support  his  par- 
ents during  their  lives  the  son  Is  not 
required  to  maintain  them  at  the 
place  conveyed,  there  being  no  ex- 
press stipulation  to  that  effect,  but 
at  a  reasonable  place  for  both  par- 
ties). 

TO.  Norton  v.  Webb,  36  Me.  270,  58 
AmD  746. 

77.  Hart  v.  Hart,  14  HowPr  (N. 
T.)  418.  See  also  (gladden  v.  Jaco- 
bowski,  61  Wash.  242,  112  P  288 
(where  a  provision  that  the  promisee 
should  not  refuse  to  reside  at  the 
promisor's  home,  unless  such  refusal 
was  occasioned  by  neglect  or  inabil- 
ity of  promisee  to  obtain  there  suf- 
ficient clothing,  lodging,  and  main- 
tenance, was  construed). 

78.  Oibson  V.  Taylor,  6  Gray 
(Mass.)   310. 

79.  Park  v.  Anderson,  2  KyL  228, 
11  Ky.  Op.  49. 

80.  Sanders  v.  Sanders,  48  Ind.  84; 
Wall  v.  Williams,  93  N.  C.  327,  53 
AmR  458. 

81.  Mathis  V.  Matbia,  12  KyL  941. 

83.  Grant  v.  Dabney,  19  Kan.  388. 
27  AmR  126  (holding  that  such  an 
order  might  contemplate  repayment 
in  kind). 

88.    See  supra  ft  482-484. 

84.  Ala. — Harris  v.  Theus,  149 
Ala.  133,  43  S  181,  128  AmSR  17,  10 
LRANS  204. 

Cal. — Wright  v.  Ryder,  36  Cal.  842, 
95  AmD  186. 

Conn. — Styles  v.  Lyon,  87  Conn.  23, 
86  A  664. 

Ind. — Duffy  v.  Shockey,  11  Ind.  70, 
71  AmD  348. 

Iowa. — Heichew  v.  Hamilton,  3 
Greene  596. 

Ky. — Skaggs  v.  Simpson.  110  SW 
251,  33  KyL  410.  See  Applegate  v. 
Jacoby,  9  Dana  206  (where  an  agree- 
ment was  held  not  an  agreement  not 
to  engage  in  business  but  to  pay  a 
certain  amount  in  case  of  doing  so). 

Me. — Caswell  v.  Johnson,  68  Me. 
164. 

Mass. — Bauer  v.  International 
Waste  Co.,  201  Mass,  197,  87  NB  637. 

Mich. — Gelger  v.  Cawtey,  146  Mich. 
660,   109   NW  1064. 

N.  T..— Magnolia  Metal  Co.  v.  Price, 
66  App.  Dlv.  276,  72  NTS  792;  (Mould- 
ing v.  Hewitt,  2  Hill  644. 

Wash. — Canady  v.  Knox,  48  Wash. 
667,   86   P   930. 

Eng. — Nevanas  v.  Walker,  ri914]  1 
Ch.  413;  Mills  v.  Dunham,  £18911  1 
Ch.  676;  Dunlop  Pneumatic  Tyre  Co. 


but  support  includes  nursing  and  attention  during 
sickness,'"  unless  a  contrary  cendition  is  apparent 
from  the  contract.'^  An  order  to  let  a  family  have 
what  they  may  require  foe  their  support  is  not, 
unless  addressed  to  a  druggist  or  physician,  an  au- 
thority to  purchase  medicines  or  employ  a  physician 
for  them.'* 

[i  620]  c.  Oontractft  in  Bestraint  of  Trade.  Con- 
tracts falling  within  the  general  designation  of  con- 
tracts in  restraint  of  trade  are  to  be  construed,  as 
is  the  case  with  other  contracts,'^  with  the  intent 
of  arriving  at  the  fair  meaning  of  the  parties  ;"*  and, 
for  this  reason,  where  their  provisions  are  snscepti- 

V.  Self  ridge,  83  L.  J.  K  B.  923;  Wol- 
mershausen  v.  O'Connor,  36  L.  T. 
Rep.  N.  S.  921;  Reeve  v.  Marsh,  23 
T.  L.  R.  24.  See  Hastings  v.  Whit- 
ley, 2  Exch.  611,  164  Reprint  636 
(holding  a  covenant  not  to  expire 
with  death  of  obligee). 

Ont. — Stone  v.  Doubt.  14  OntWR 
459.  See  Toronto  Electric  Despatch 
Co.  V.  Bell  Tel.  Co.,  17  Ont.  495  [app 
dlsm    17    Ont.    A.    292    (app   dism    20 


Can.    S.    C.    83)]    (messenger   service 

— J   .«! — 1 exchange). 

■ttnns      (1)  A  covenant 


and  telephone   exchange). 

Cal    Tilnstrsttons      (1)  ^„  __       

not  to  employ  a  steamboat  on  any  of 


the  routes  of  travel  on  certain 
waters  includes  routes  which  are 
subsequently  opened  as  well  as  those 
which  exist  at  the  time.  Wright  v. 
Ryder,  36  Cal.  342,  95  AmD  186. 
(2)  An  agreement  by  a  commercial 
traveler  that  after  the  expiration  of 
his  term  of  employment  he  would 
not  "directly  or  Jndlrectly,  interfere 
with,  prejudice,  or  in  any  manner 
affect  the  trade  or  business  or  repu- 
tation" of  his  employer  did  not  pre- 
clude the  setting  up  of  a  rival  busi- 
ness. Reeve  v.  Marsh,  23  T.  L.  R. 
24,  26.  (3)  A  contract  not  to  "en- 
gage ...  in  the  business  of  buying 
cotton  waste  from  any  cotton  mills 
in  any  part  of  the  United  States  or 
Canada'  does  not  prevent  buying 
such  material  from  other  sources,  or 
dealing  in  It  other  than  buying  It 
from  the  prohibited  sources.  Bauer 
V.  International  Waste  Co.,  201  Mass. 
197,  201,  87  NB  687.  (4)  Agreement 
not  to  engage  In  the  selling  of  hard- 
ware, furniture,  implements,  "and" 
wagons,  in  a  certain  place,  during  a 
certain  period,  is  broken  by  engaging 
in  the  business  of  selling  hardware 
and  agricultural  Implements,  "and" 
being  construed  as  '"or."  Gelger  v. 
Cawley,  146  Mich.  560,  564.  109  NW 
1064.  (5)  A  covenant  not  to  engage 
in  merchant  tailoring  business  Is  not 
broken  by  engaging  In  the  ready- 
made  clothing  busTnesa  Stone  v. 
Doubt,  14  OntWR  459.  (6)  A  cov- 
enant not  to  carry  on  or  to  be  inter- 
ested in  the  business  of  a  provision 
merchajit  within  a  certain  area  is  not 
broken  by  the  manufacture  and  sale 
of  margarine  in  the  prohibited  area. 
Lorell  V.  Wall.  108  L.  T.  Rep.  N.  S. 
688  [app  dlsm  104  L.  T.  Rep.  N.  S. 
86].  (7)  An  agreement  not  to  start 
a  marble  shop  at  any  point  nearer 
than  certain  neighboring  cities  is 
broken  by  starting  a  shop  without 
such  limits  and  soliciting  patronage 
within  them.  Duffy  v.  Shockey,  11 
Ind.  70,  71  AmD  848.  (8)  An  agree- 
ment by  a  physician's  assistant  not 
to  engage  in  the  practice  of  medicine 
In  the  same  town  on  the  termination 
of  his  term  of  employment,  although 
not  speclflcally  limited  as  to  time, 
would  be  construed  as  limited  to  the 
lifetime  of  such  physician.  Styles  v. 
Lyon.  87  Conn.  23,  86  A  664.  (9) 
Where  a  contract  for  the  sale  of  a 
business  provided  that  the  seller 
should  not  engage  In  a  competing 
business,  and,  further,  that  the  seller 
should  furnish  cattle  to  the  buyer 
at  a  specified  price,  no  period  being 
fixed  in  the  contract  fbr  its  duration 
other  than  a  stipulation  that  it 
should  terminate  when  a  note  given 
for  the  purchase  price  was  paid,  such 
limitation  will  be  construea  to  apply 
only  to  the  agreement  to  sell  cattle 
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ble  of  two  eonstmotions,  the  court  will  examine  the 
entire  instrument,  consider  its  subject  matter,  the 
motives  that  led  to  it,  the  circumstances  surrounding 
its  execution,  and  the  object  intended  to  be  effected.*" 
Contracts  in  restraint  of  trade  are  not  favored  in 
the  law,  and  are  not  .to  be  extended  in  their  con- 
struction beyond  a  fair  and  natural  import  of  the 
langniage  used,"  although  they  must  be  reasonably 
interpreted,^'  and  when  the  intention  of  the  parties 
is  ascertained  it  must  be  effectuated.^ 

Practice  of  profession.  Where  the  agreement  is 
not  to  practice  a  profession  within  a  designated  ter- 
ritory, it  has  been  held  that  a  single  professional 
act  within  such  territory  constitutes  a  violation;™ 
but  it  would  seem  that  the  more  reasonable  rule  is 
that  which  is  announced  in  other  cases,  that  there 
must  be  e  substantial  as  well  as  a  literal  .breach  of 
the  agreement."  For  example,  an  implied  covenant 
on  the  sale  of  a  medical  practice  is  broken  where 
the  seller  opens  an  ofiBce  in  the  next  house  to  the 
one  from  his  former  office;*^  so  where  an  agreement 
was  not  to  reengage  in  the  practice  of  a  profession 
at  a  certain  place,  unless  forced  to  return  by  reason 


and  not  to  the  asreement  not  to  com- 
pete. Canady  v.  Knox,  43  Wash.  607, 
86  P  980.  (10)  The  word  "fJah,"  as 
used  In  a  contract  In  which  defend- 
ant agreed  not  to  engage  in  a  retail 
sale  of  flsh.  Includes  oysters.  Cas- 
well V.  Johnson,  E8  Me.  184.  (11)  An 
agreement  by  an  employee  not  to  en- 
gage In  a  competing  business  Is  not 
terminated  by  his  resignation.  Mag- 
nolia Metal  Co.  v.  Price,  85  App.  Dlv. 
276,  72  NYS  792.  (12)  An  agreement 
by  defendant  to  sell  no  castings 
within  prescribed  limits,  except  to 
defray  his  ordinary  household  ex- 
(>ense8.  Oouldlng  v.  Hewitt,  2  Hill 
(N.  T.)  644.  (IS)  An  agreement  that 
defendant  would  not  engage  In  the 
turpentine  business  within  ten  miles 
of  a  certain  town  so  long  as  plalntltC 
should  operate  a  turpentine  still  "at" 
that  place  prevents  defendant  from 
engaging  In  the  businesa  although 
the  still  operated  by  plaintiff  Is  out- 
side the  corporate  limits  of  the  town. 
Harris  v.  ■nieus,  149  Ala.  138,  48  S 
131,  128  AmQR  17,  10  LRANS  204. 

8S.  U.  S. — Fox  Solid  Pressed  Steel 
Co.  V.  Schoen  Mfg.  Co.,  84  Fed.  644, 
28  CCA  492  [aff  77  Fed.  29]. 

Ala. — Smith  v.  Webb,  176  Ala.  596, 
58  S  »1S,  40  LRANS  1191. 

Ky. — Ooose  v.  Leonard,  14  KyL 
174. 

Me. — Warren  v.  Jones,  61  Me.  146. 

Md. — Davis  V.  Bameyi  2  Oill  &  J 
882 

N.  T. — Barber  Asphalt-Pav.  Co.  t. 
Standard  Asphalt  Co.,  39  Ai>p.  Dlv. 
817.   68  NTS  405. 

Kng. — Hadsley  v.  Dayer-Smlth, 
[1914]  A.  C.  979. 

8&  111. — Tarr  v.  Stearman.  264  111. 
110,  106  NB  957:  Wiggins  Ferry  Co. 
V.  Ohio,  etc,  R.  Co.,  72  111.  360:  M.  M. 
Mitchell  Co.  V.  Mitchell,  134  111.  A. 
214:  Talcott  v.  Brackett,  5  111.  A.  60. 

Kan. — Roller  v.  Ott,  14  Kan.  609. 

Mass. — Anchor  Electric  Co.  v. 
Hawkea,  171  Mass.  101,  60  NB  E09, 
68  AmSR  408,  41  LRA  189. 

Mich. — Smith  v.  Durkee,  168  Mich. 
484,  131  NW  1118. 

N.  H. — Saddlery  Hardware  Mfg. 
Co.  v.  Hillsborough  Mills,  68  N.  H. 
216,  44  A  300,  73  AmSR  669. 

N.  T. — Greenfield  v.  Oilman,  140 
N.  T.  168,  35  NB  436:  Weller  v.  Her- 
see,  10  Hun  431  [aff  74  N.  T.  809 
mem];  Stephens  v.  Aulls,  3  Thomps. 
&  C.  781;  Bingham  v.  Malgne,  62  N. 
Y.  Super.  90;  Hammersteln  Amuse- 
mjnt  Co.  v.  Keith.  183  NYS  348;  Ross 
V.  Sadgbeer,  21  Wend.  166;  Chappel 
V.  Brockway,  21  Wend.  157. 

Pa. — Westfall  v.  Mapes,  8  Grant 
198;  Seward  v.  Shields,  9  Pa.  Dlst 
683. 

Bng. — B.   Underwood  &    Son,    Ltd. 


V.  Barker,  ri899]  1  Ch.  100  (Der 
Vaughan  Williams,  L.  J.):  Mitchell 
V.  Reynolds,  1  P.  Wms.  181,  24  Re- 
print 347;  Mystery  of  Gunmakers 
Soc.  V.  Fell,  Willes  884,  125  Reprint 
1227.  See  Marshall  v.  Jonea  29  T.. 
L.  R.  861  (holding  that,  where  a  cov- 
enant was  I  that  an  employee,  after 
leaving  the  employment,  would  not 
interfere  with  the  trade  and  custom- 
ers served  from  a  particular  place  of 
business  It  was  not  broken  by  inter- 
ference with  the  customers  of  the 
employer  after  the  place  of  business 
had  been  removed  to  another  loca- 
tion). 

87.  U.  S. — Prame  v.  Ferrell,  166 
Fed.  702,  92  CCA  874  [certiorari  den 
216  U.  S.  606,  SO  SC»  406,  54  L.  ed. 
3461. 

Ala. — Pearson  v.  Duncan,  78  S  406. 

Colo. — Jewel  Tea  Co.  v.  Watklna 
26  Colo.  A.  494,  146  P  719. 

Minn. — ^HoUlston  v.  Bmston,  124 
Minn.  49,  144  NW  415. 

W.    Va — Boggs    V.    Friend,    87   SB 

tn. 

Man. — ^Kelly  v.  McLaughlin,  20 
Man.   789,   19  WestLR  633. 

Ont. — Allen  Mfg.  Co.  v.  Murphy,  22 
Ont.  L.  639,  2  OntWN  442,  17  OntWR 
917,   20   AnnCas  657. 

88.  Holllston  v.  Brnston,  1'24  Minn. 
49,  144  NW  415. 

88.  Gaul  V.  Hoffman,  6  Pa.  Ca 
355. 

90.  Doty  V.  Martin,  32  Mich.  462; 
Greenfield  v.  Oilman,  140  N.  Y.  188, 
36  NB  435;  McNutt  v.  McBwen,  10 
Phlla  (PaJ  112,  1  WklyNC  662: 
Brown  v.  Bdsall,  23  S.  D.  610.  122 
NW  668.  flee  Woodbridge  v.  Bellamy, 
[1911]  1  Ch.  S26  (holding  solicitor's 
agreement  not  broken), 

[a]  Zllastiationa, — (1)  A  covenant 
not  to  practice  in  the  neighborhood 
has  been  construed  to  Include  an 
area  coextensive  with  the  covenan- 
tor's practice  at  the  time.  McNutt 
V.  McBwen,  10  Fhlla.  (Pa)  112,  1 
WklyNC  662.  (2)  An  agreement  not 
to  practice  medicine  in  a  certain  vil- 
lage or  vicinity  is  properly  enforced 
In  requiring  tne  covenantor  to  re- 
frain from  practicing  within  a  radius 
of  six  miles,  where  the  nearest  vil- 
lage of  Importance  la  more  than 
twelve  miles  distant.  Doty  v.  Mar- 
tin, 32  Mich.  462.  (3)  An  agreement 
in  connection  with  the  sale  of  a  drug 
store  and  medical  practice  not  to 
practice  pharmacy  or  medicine  In  the 
town  for  five  years  was  not  broken 
by  the  fact  that  the  covenantor 
treated  two  or  three  patients  during 
the  five  years,  making  a  few  calls  on 
each,  and  also  wrote  eight  prescrip- 
tions. Brown  v.  Bdsall,  28  S.  D.  610, 
122  NW  668. 


of  some  unforeseen  necessity,  it  should  be  given  a 
reasonable  and  sensible  construction  in  order  to 
carry  out  the  intention  of  the  parties;"  but  a  cove- 
nant not  to  resume  practice  in  a  certain  village  or 
vicinity  is  not  broken  by  the  opening  of  an  office 
four  miles'  distant  and  there  treating  unsoli(iited 
patients  from  the  village.'^  The  fact  that  the 
covenantor  resides  outside  of  the  prescribed  limits 
will  not  permit  of  his  practicing  within  them,**  and 
a  covenant  not  to  practice  in  a  certain  town  pre- 
cludes the  covenantor  from  maintaining  an  office  in 
the  town  for  the  purpose  of  treatment  of  patients 
residing  outside  of  it.*°  A  restriction  of  the  terri- 
tory within  a  certain  radius  from  a  village  is  to  be 
determined  by  taking  the  radius  from  the  center  of 
the  village,^  and  distance  generally  is  to  be  com- 
puted by  a  straight  line  and  not  by  the  traveled 
road."' 

Engaging  in  similar  business.  A  covenant  not  to 
engage  in  a  similar  business  is  broken  where  the 
covenantee  engages  in  a  substantially  similar  busi- 
ness, although  it  may  not  be  precisely  the  same  in 
every  particular,^  but  an  occasional  act  in  the  line 

81.    Dwlght  V.  Hamilton,  lis  Mass. 

176. 

88.  Ryan  v.  Hamilton,  206  111.  191. 
68  NB  781  (holding  that  It  could  not 
be  said  that  it  was  the  intention  of 
the  parties  that  If  the  covenantor 
should  try  another  place  in  his  spe- 
cial line  and  make  a  failure,  or  If  he 
should  receive  a  telegram  from  soma 
one  to  return,  that  that  should  be 
accepted  as  an  unforeseen  necessity 
which  would  force  him  to  resume  his 
practice). 

83.  Raub  V.  Van  Horn,  ISS  Pa. 
678,  19  A  704.  See  Pazson's  App., 
106  Pa.  429  (to  same  affect). 

94.  Smith  V.  Smith,  4  Wend.  (N. 
Y.)  488;  Bdmundson  v.  Render, 
[1906]  2  <3h.  320;  Woodbrldge  V.Bel- 
lamy, 66  Sol.  J.   126. 

[a]  XUastratiOBa^— (1)  A  covenant 
by  a  solicitor  that  he  will  not  do 
any  professional  work  within  a 
radius  of  so  many  miles  from  a  cer- 
tain place  is  broken  If  he  writes  as  a 
solicitor  and  sends  to  addresses 
within  the  radius,  lettera  for  exam- 
ple, demanding  payment  from  the 
addressee  or  giving  advice  to  the 
addressee,  for  in  such  case  the  de- 
mand is  made  or  the  advice  given  at 
the  place  at  which  the  letter  is  re- 
ceived. Edmundson  v.  Render,  [1905] 
2  Ch.  320.  (2)  Where  defendant  on 
entering  plalntitTs  service  agreed 
that  he  would  not  at  any  time  carry 
on  the  business  of  a  solicitor  within 
a  certain  area,  such  agreement  was 
broken  where,  after  leaving  plalntlfTs 
service,  defendant  opened  an  office 
outside  the  prohibited  area,  and  on 
one  occasion  was  consulted  at  his  of- 
fice by  a  client  who  lived  within  the 
area.  Woodbrldge  v.  Bellamy.  6S 
Sol.  J.  126. 

95.  Locke  v.  Murdoch,  80  N.  U. 
622,   151   P  298,  LRA1917B  267. 

98.  Cook  V.  Johnson,  47  Conn.  175, 
36  AmR  64. 

87.  Miller  v.  Keeler.  9  Pa.  Co.  274. 
ICaaraxiiiff  aistaaoa  la  Aatamlalag 

validly   see  supra   S    416    textand 
note  49. 

88.  Ark.— Kimbro  v.  Wells,  lil 
Ark.   46,   180  SW  842. 

D.  C. — ^Love  V.  Stidham,  18  App. 
806,  63  LRA  197. 

Ky. — Gutzeit  v.  Strader,  168  Kf. 
131,   164  SW  818. 

Mich. — Bottomley  v.  Brown,  188 
Mich.  134,  154  NW  37.  See  Beal  v. 
Chase,  31  Mich.  490  (holding  that 
the  seller  of  a  recipe  book  was  pre- 
cluded from  publishing  any  recipe 
book  so  connected  with  his  name  as 
to  lead  to  the  Inference  that  It  was 
designed  to  supersede  the  former 
one). 


For  latwr  oaaea,  darelopmaiLta  and  obaaffss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  bnainess  covenanted  against  will  not  in  itself 
eonstitute  a  breach,"  unless  such  as  to  amount  to  a 
direct  or  an  indirect  evasion  of  the  agreement.^ 
An  agreement  not  to  engage  in  business  within  a 
limited  district  is  broken  by  engaging  in  business 
outside  of  such  district  and  supplying  customers 
within  it,'  or  maintaining  a  place  of  business  within 
the  district  and  supplying  customers  outside  it;' 
and  this  is  so  even  if  the  acts  are  done  at  the 
solicitation  of  the  customer/  When  the  covenant 
not  to  ei^age  in  a  particular  business  relates  both 
to  the  action  of  the  covenantor  and  others,' a  viola- 
tion by  such  others  will  constitute  a  breach  of  the 
agreement,  although  not  the  act  of  the  covenantor.* 
Actiiig  as  manager  or  servant.  As  a  general  rule 
a  contract  against  engaging  in  a  similar  business  is 
broken  by  conducting  or  controlling  such  a  business 
for  another  as  manager  or  in  a  similar  capacity,* 
but  it  is  not  broken  by  merely  entering  into  'Uie 
employ  of  one  conducting  such  a  business  in  the 
capacity  of  a  clerk  or  servant.'     But  under  the 


Minn. — HoIUston  v.  Brnston,  124 
Hlnn.  49,  144  NW  41S. 

N.  J. — Richardson  v.  PeacoclE,  33 
N.  J.  Eg.  S97  taB  28  N.  J.  Bq.  161]. 

Pa.— Kelso  v.  Reid,  146  Pa.  606,  23 
A  323,  27  AmSR  718. 

Em.— Pit*  V.  Ilea,  [1893]  1  Ch.  77; 
Roualllon  v.  RouaiUon,  14  Ch.  D.  351. 

Compare  Jay  no,  etc.,  Lumber  Co. 
V.  Turner,  132  Iowa  7,  109  NW  307 
(lumber  buslneas). 

[a]  XUturtratloaa^— (1)  Operating 
an  elevator  to  receive  and  store  beana 
ia  within  a  contract  rorbiddingr  the 
aeller  of  an  elevator  from  engaging 
In  the  elevator  bualnesa.  Bottomley 
T.  Brown.  188  Mich.  134,  164  NW  37. 
(2)  An  agreement  not  to  engage  in 
the  liquor  bualness  in  a  city,  directly 
or  indirectly,  as  a  wholesaler  or  re- 
taller  precludes  engaging  in  the  mall 
order  business  or  the  bualness  in  any 
way.  Outselt  v.  Strader,  168  Ky.  131. 
164  8W  318.  (8)  An  agreement  of 
the  seller  of  a  lumber  business  not 
to  engage  In  or  become  intereated  in 
the  sale  of  lumber  in  a  town  is 
broken  by  such  seller'a  holding  hlm- 
aelf  out  as  being  ready  to  aefl  lum- 
ber, whether  or  not  he  made  sales 
every  day.  Klmbro  v.  Wells,  121 
Ark.  45,  180  SW  342.  (4)  A  covenant 
not  to  start  a  bus  line  in  G  or  to 
drive  a '  bua  in  O  constitutes  an 
agreement  by  the  covenantora  not  to 
engage  in  the  buslneas  so  as  to  bring 
their  name  or  influence  to  the  aid  of 
any  competitor.  Holllaton  v.  Ern- 
ston,  12^  Minn.  49,  144  NW  416. 
<5)    A    cinematograph    theater    ia    a 

Slace  of  entertainment  of  an  entlrelv 
ifferent  kind  from  a.  music  hall, 
London  Theatres  of  Varieties,  Ltd.  v. 
Ulbbons,  83  T.  L.  R.  26. 

Sal*  of  mod  wUl  see  Qood  Will 
[20  Cyc  1279]. 

99.  Broadbrooks  v.  ToUea,  114 
App.  Div.  646,  99  NTS  996;  Clark  v. 
Durland,  13  NTSt  427.  See  Scott  v. 
Bumham,  66  111.  A.  28.-  But  compare 
Castelli  v.  Middleton,  17  T.  L.  R.  373 
(involving  sale  of  dairy  business). 

[a]  nlnstratlona. — (1)  A  cov- 
enant on  a  sale  of  a  livery  stable 
not  to  be  engaged  in  a  stable  for  the 
boarding  of  horses  for  road  or  car- 
riage purposes  is  not  broken  by  the 
fact  that  the  covenantor,  in  the 
boarding  of  horses  for  the  saddle, 
permitted  them  to  be  driven  back 
and  forth  from  the  stable  occasion- 
ally. Clark  V.  Durland,  13  NYSt  27. 
(2)  An  agreement  not  to  engage  In 
the  business  of  zinc  etching  has  been 
held  not  to  be  broken  by  the  fact 
that,  on  certain  occasions,  the  cov- 
enantor secured  zinc  etchings  to  be 
made  by  others  for  customers  of  his. 
Breck  v.  RIngler,   42  NTSt   366. 

1.  Wilson  v.  Delaney,  137  Iowa 
636,  113  NW  842. 

a.  Hadsley  v.  Dayer-Smlth.  [1914] 
A.  C.  979  [aft  108  L.  T.  Reo.  N.  S. 
897];    Turner   v.    Evana,    2   E.    &   B. 


612,  75  ECL  612.  118  Reprint  860. 
See  Skaggs  v.  Simpson,  110  SW  261, 
33  Kyli  410  (holding  that  an  agree- 
ment on  the  sale  of  a  tombstone 
business  not  to  engage  in  the  busi- 
ness in  the  same  city  for  three  years 
was  broken  by  conducting  such  a 
bulness  one  hundred  and  fifty  feet 
outside  of  the  city  limits). 

8.     Eagle   v,    Troup,   68   111.  A.   302. 

4.  Brampton  v.  Beddoes,  13  C.  B. 
N.  3.  638,  106  ECL  638,  143  Reprint 
213;  Portln  V.  Perras,  9  DomLR  16. 

8.  Tode  V.  Gross,  127  N.  T.  480,  28 
NE  469,  24  AmSR  476,  13  LRA  662 
[aft  61  Hun  644.  4  NTS  4021  (holding 
that  a  covenantor  against  the  manu- 
facture of  cheese  under  a  secret 
grocess  waa  liable  for  a  violation  by 
er  huaband,  father,  or  brother-in- 
law,  although  against  her  efforts  to 
prevent  it,  where  she  had  agreed 
that  neither  she,  her  husband,  her 
father,  nor  her  brother-in-law  would 
Impart  the  aecret  to  any  other  per- 
aon  than  plaintiffs). 

6.  U.  S. — Plelsohman  v.  Rahms- 
torf,  226  Ped.  443,  141  C<1A  278. 

Ala.— Smith  v.  Webb,  176  Ala.  696. 
68  S  913,   40  LRANS  1191. 

Ind. — Merica  v.  Burget,  36  Ind.  A. 
453,  76  NE  1083. 

Mich. — Geiger  v.  Cawley,  146  Mich. 
660,   109  NW  1064. 

Mo. — ^Angelica  Jacket  C3o.  v.  Angel- 
ica. 121  Mo.  A.   226,  98  SW  805. 

N.  H. — Clark  v.  Brit  ton,  76  N.  H. 
64,  79  A  494. 

N.  J. — ^Finger  v.  Hahn,  42  N.  J.  Bq. 
606,  8  A  664  [aff  44  N.  J.  Eq.  604 
mem,  17  A  1104  mem]. 

N.  T. — ^Bwlng  v.  Johnson,  34  How 
Pr  262. 

Eng. — Jones  v.  Heavens,  4  Ch.  D. 
636;  Caribonum  Co.,  Ltd.  v.  Le  Couch, 
109  L.  T.  Rep.  N.  S.  687:  Cavendish 
V.  Tarry.  62  Sol.  J.  726;  Robertson  v. 
Wlllrtott.  25  T.  L.  R.  881.  Contra 
Allen  V.  Taylor.  24  L.  T.  Rep.  N.  S. 
249;  Falrbrother  v.  England,  40  Wkly 
Rep.  220. 

Ont. — Parkera  Dye  Worka  v.  Smith, 
32  Ont.  L.  169  [dlsm  app  20  DomLR 
600,  7  OntWN  207];  Anderson  v. 
Ross,  14  Ont.  L.  683,  9  OntWR  681. 
8   OntWR   691. 

[a]  ninstratloiu. — (1)  A  coven- 
ant not  to  engage  in  a  similar  busl- 
neas is  broken  by  carrying  It  on  as 
trustee  of  another.  Geiger  v.  Caw- 
ley, 146  Mich.  550,  109  NW  1064. 
(2)  A  covenant  to  quit  the  banking 
business  Is  broken  by  acting  as  as- 
-nlstant  cashier  in  a  new  bank. 
Merica  v.  Burget,  36  Ind.  A.  453,  75 
NE  1083.  (3)  An  agreement  not  to 
deal  In  grain  Is  broken  by  the  sale  of 
?raln  as  a  traveling  salesman  In  the 
territory  on  commissions.  (Tlark  v. 
Brltton.  76  N.  H.   64,   79  A  494. 

7.  Ala.— Smith  v.  Webb.  176  Ala. 
596.   58  S  913,  40  LRANS  1191. 

111. — Oreenebaum  v.  Gage,  61  111. 
46. 


peculiar  wording  of  particular  covenants  it  has  been 
held  that  being  connected  with  a  similar  business 
in  any  capacity  constitutes  a  breach.'  An  agree- 
ment by  an  employee,  that  he  will  not  engage  in  a 
similar  business  after  leaving  the  service  of  his 
employer  is  broken  by  entering  into  the  employ  of 
another,  and  performing  duties  substantially  similar 
to  those  of  his  former  position.' 

After  marriage.  Where  the  covenantor  married 
a  publican  and  assisted  him  in  his  business  within 
the  proscribed  area,  it  was  held  no  breach  of  an 
agreement  not  to  take,  to  keep,  or  to  be  interested 
in  any  licensed  house." 

Lending  money  or  otherwise  aiding.  The  mere 
lending  of  money  to  a  person  engaging  in  a  similar 
business  does  not  amount  to  a  breach  of  a  covenant 
not  to  engage  in  such  business  as  ordinarily 
worded;"  but  it  would  seem  that  becoming  actively 
interested  in  the  encouragement  of  a  competing 
business  will  constitute  such  a  breach,"  although  it 
has  been  held  that  an  agreement  that  the  covenantor 

Ind.— Cool  V.  McDlll,  38  Ind.  A.  621, 
78  NE  679 

N.  H.— Tabor  V.  Blake,  61  N.  H.  88. 

Bng. — Oophir  Diamond  Co.  v.  Wood, 
[1902)  1  Ch.  960;  Ramoneur  (3o.,  Ltd. 
v.  Brfxey,  104  L.  T.  Rep.  N.  S.  809. 

[a]  ''There  U  a  patent  dlstbiotioa, 
in  such  cases,  between  a  mere  serv- 
antahlp  in  a  business  and  the  man- 
agership thereof.  One  is  subordinate 
— inconsequential  in  effecting  the 
general  popularity  and  auccess  of 
the  enterprise — while  the  other  ia 
dominant,  controlling,  influential,  in 
Ita  appeal  to  public  favor,  and  hence 
in  Its  inevitable  effect  upon' the  auc- 
ceas  of  the  business."  Smith  v. 
Webb,  176  Ala.  696,  603,  58  S  913,  40 
LRANS  1191.* 

[b]  ZUnstratlOB«<— (1)  An  agree- 
ment not  to  engage  in  a  second-hand 
store  bualneaa  is  not  broken  by  ac- 
cepting employment  at  periodical 
wages  without  any  ownership  or 
commission  under  a  third  person  con- 
ducting a  second-hand  store.  Cool  v. 
McDlir  38  Ind.  A.  621,  78  NE  679. 
(2)  A  contract  not  to  carry  on  tha 
trade  of  a  rag  dealer  la  not  broken 
by  merely  acting  as  clerk  or  assist- 
ant to  a  person  carrying  on  that 
trade.  Allen  v.  Tayldr,  19  Wkly. 
Rep.  666.  See  Oreenebaum  v.  (Jage, 
61  111.  46  (so  holding  of  a  covenant 
not  to  engage  in  the  buying  or  aell- 
ing  of  goods  in  the  line  of  the  whole- 
sale millinery  goods  business). 

8.  Canady  v.  Knox,  48  Wash.  686, 
94  P  662;  My  Laundry  Co.  v.  SchmeU 
Ing,  129  Wis.  697.  109  NW  640:  CTade 
v.  Calfe,  22  T.  L.  R.  243. 

[a]  Xllnstrattona. — (1)  An  agree- 
ment not  to  be  "concerned"  In  a  sim- 
ilar business  was  broken  by  engag- 
ing in  such  business  as  an  employee. 
Hill  V.  Hill,  65  L.  T.  Rep.  N.  S.  769. 
(2)  So  of  an  agreement  not  to  carry 
on  a  ^particular  business  with  the  as- 
sistance of  any  other  person.  Dales 
V.  Weaber,  18  Wkly.  Rep.  998.  (8) 
So  an  agreement  not  to  be  concerned 
or  Interested  In  the  trade  or  business 
of  a  tailor  Is  broken  by  engaging  In 
the  business  as  a  Journeyman  tailor. 
Newling  V.  Dobell,  38  L.  J.  Cli.  111. 
(4)  An  agreement  not  to  set  up  or 
carry  on  the  business  or  profession 
of  a  surgeon  is  broken  by  acting  as 
the  salaried  assistant  of  a  surgeon. 
Palmer  v.  Mallet,  36  Ch.  D.  411. 

9.  Watts  V.  Smith,  62  L.  T.  Rep. 
N.  S.   453. 

10.  Loe  V.  Lardner.  4  Wkly.  Ren.  697. 

11.  Gallup  Electric  Light  Co.  v. 
Pacific  Impr.  Co.,  18  N.  M.  86,  113  P 
848-  Harklnson's  App.,  78  Pa.  198.  21 
AmR  9;  William  Cory  &  Son,  Ltd.  v. 
Harrison.  [1906]  A.  Cf.  274;  Southland 
Frozen  Meat.  etc..  Export  Co.,  I>td.  v. 
Nelson  Bros.,  Ltd..  [1898]  A.  C.  442; 
Bird  v.  Lake,  1  Hem.  &  M.  338.  71 
Reprint  147.  «  BRC  550. 

13.  Davis  v.  Barney,  2  GUI  &  3. 
(Md.)     882;    Perkins    v.-    Lyman.    9 
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will  not  cany  on  a  parlieaUr  business  in  the  neigh- 
borhood is  not  broken  by  the  fact  that  he  sells  laud 
to  another  and  erects  a  building  thereon  for  the 
purpose  of  carrying  on  such  a  business.^^ 

Entering  into  partnership.  An  agreement  not  to 
engage  in  a  similar  business  is  of  course  broken  by 
entering .  into  a  partnership  engaged  in  such  a 
business." 

Taking  stock  in  rival  corporation.  Where  the 
sellers  of  a  business  stipulate  that  they  will  not 
engage  in  the  same  business  in  the  same  place, 
neither  of  them  has  the  right  to  take  stock  in,  or 
to  help  to  organize  or  manage  a  corporation  formed 
to  compete  with  the  purchasers.^" 

Acting  by  agent.  A  contract  not  to  engage  in  a 
similar  business  is  broken  by  the  conduct  of  such  a 
business  tjirough  the  intervention  of  an  agent  j^*  but 
a  person  who  has  purchased  a  stock  of  goods  from 
the  covenantor  and  given  a  mortgage  thereon  to 
secure  the  purchase  price  cannot  be  r^arded  as  an 
agent  within  this  rule;^' 

Transfer  of  subject  matter.  Where  the  covenant 
is  not  to  employ  a  certain  property  in  a  particular 
trade  or  business,  the  covenantor  cannot  relieve 
himself  from  liability  by  a  transfer  of  the  prop^erty 


to  another.^^  A  transfer  of  the  bnsineas  by  the 
covenantee  will  not  prevent  a  recovery  against  the 
covenantor  for  a  breach  of  his  ag^reement  not  to 
engage  in  a  similar  busin^ss,^'  particularly  where 
the  covenant  runs  to  the  covenantee  and  his  assigns 
or  successors."  i 

After  expiration  of  the  period  of  restriction,  it 
has  been  held  that  the  seller  of  a  business  may  com- 
pete with  the  very  business  which  he  has  sold." 

Contract  not  to  disclose  secret  processes.  A  eon- 
tract  stipulating  against  the  disclosure  of  secret 
processes  or  their  use  in  a  similar  business  by  an 
employee  is  broken  where  such  employee,  on  leaving 
his  employment;  organizes  a  corporation  to  compete 
with  his  employer.^ 

Maintaining  price.  A  contract  whereby  a  pur- 
chaser agrees  to'  maintain  certain  prices  on  certain 
goods  is  broken  by  the  sale  6f  such  goods  at  a  lower 
price  than  that  agreed  on,  although  they  were  pur- 
chased from  a  third  party  and  not  firom  the 
covenantee.** 

[i  521]  B.  Lnplied  Terms— 1.  In  General.  A 
contract  includes  not  only  what  is  expressly  stated 
but  also  what  is  necessarily  to  be  implied  ftwm  the 
language  used;"  and  terms  which  may  .dearly  be 


Mass.  622;  C.  H.  Barrett  Co.  v.  Ains- 
worth,  156  Mich.  3B1,  120  NW  797; 
Smfth  V.  Hancock,  [1894]  2  Ch. 
377. 

13.  Hebert  v.  Dupaty,  42  La.  Ann. 
343.  7  S  580. 

.  14.  Bloom  V.  Home  Ins.  Agency, 
91  Ark.  367.  121  SW  293;  Borley  v. 
McDonald,  69  Vt.  309,  38  A  60  (hold- 
ing that  a  covenant  that  an  employee 
of  an  Insurance  company  will  not, 
after  the  expiration  of  his  employ- 
ment, directly  or  indirectly  solicit  in- 
surance which  shall  at  that  time  be 
held  by  the  employer,  is  broken  by 
entering  Into  a  partnership  compet- 
ing with  his  employer,  and  by  his 
parties  soliciting  business  from 
parties  insured  with  his  employer). 

IB.  Kramer  v.  Old,  119  N.  C.  1,  25 
SK  813,  66  AmSR  650.  34  LRA  389. 

18.  Guerand  v.  Dandelet,  32  Md. 
861,  3  AmR  164  (holding  that  the  re- 
establlshment  of  a  restricted  busi- 
ness in  the  name  of  the  covenant's 
son  Is  a  breach  of  the  covenant  of 
the  father,  where  the  name  of  the 
son  is  used  as  a  mere  cover  and 
blind  to  conceal  the  Interest  of  the 
father). 

17.  Reeves  v,  Sprague,  114  N.  C. 
647,  19  SE  707. 

18.  California  Steam  Nav.  Co.  v. 
Wright,  8  Cal.  685;  Vandlver  v.  Rob- 
ert.son;  126  Mo.  A.  307,  102  SW  659 
(newspaper  business). 

IB.  Boyce  v.  Watson,  S2  III.  A. 
■  361:  Klein  v.  Bu  k,  73  Miss.  138,  18 
S  S9l-  Canady  v.  Knox.  48  Wash.  685, 
94  P  662;  Automobile  Carriage  Build- 
ers, Ltd.  V.  Sayers,  101  L.  T.  Rep.  N. 
S.  419.  But  see  Carpenter  v.  Carpen- 
ter, 16  Ont.  L.  9,  9  OntWR  862  (hold- 
ing that  an  agreement  not  to  com- 
pete in  the  fruit  business  during 
such  time  as  plaintiff  should  con- 
tinue to  carry  on  such  a  business 
was  'terminated  by  the  sale  of  such 
business  to  an  incorporated  company 
Into   which  plaintiff  entered). 

[a]  Application  of  ml*. — ^Where 
defendants  In  a  contract  for  the  sale 
of  a  gin  and  mill  outfit  agreed  with 
plaintiffs  assignor  that,  while  as- 
signor should  operate  the  outfit  In 
the  community,  defendants  would 
not  engage  in  such  business,  the  re- 
moval of  most  of  the  machineiT  pur- 
chased to  another  county  and  sub- 
stitution of  other  machinery  would 
not  authorize  defendants  to  reSngage 
In  such  business  in  such  community. 
Malakorr  Gin  Co.  v.'  Rlddlesperger, 
(Tex.)   192  SW  530. 

so.  Morgan  v.  Perhamus,  36  Oh. 
St.  517,  3S  AmR  607;  Given  v.  Given, 


3    LancLRev    (Pa.)    289. 

ai.  Hanna  v.  Andrews,  60  Iowa 
462  (holding  that,  where  a  real  es- 
tate agent  had  transferred  a  lease  of 
real  estate  which  he  had  for  sale, 
and  covenanted  not  to  engage  in  the 
real  estate  business  for  a  i>«rlod  of 
three  years,  he  might,  after  the  ex- 
piration of  such  period,  solicit  from 
the  owner  the  agency  for  the  par- 
ticular tracts  of  land  named  in  the 
specific  lease  which  he  had  trans- 
ferred). 

as.  National  Gun,  etc,  Co.  v. 
Braendly,  27  App.  DIv.  219.  61  NTS 
93. 

38.     Clark  v.  Frank,  17  Mo.  A.  602. 

34.  XT.  S. — E.  I.  Du  Pont  De  Ne- 
mours Powder  Co.  v.  Sohlottman,  218 
Fed.  353,  134  CCA  161  [aff  210  Fed. 
256];  WUdman  Mfg.  Co.  v.  Adams  Top 
Cutting  Mach.  Co..  149  Fed.  201,  79 
CCA  159   [a«  145  Fed.  576]. 

Ala. — ^Henderson-Boyd  Lumber  Co. 
v.  Cook,  149  Ala.  226,  42  S  838;  Rob- 
inson V.  Bullock,  58  Ala.  618. 

Ark.— Blake  v.  Scott.  92  Ark.  46, 
121  SW  1054,   123  SW  1181. 

Qa. — Brown  v.  Rome  Mach.,  etc., 
■(30.,  6  Ga.  A.  142,  82  SE  720. 

Ida.— Long  v.  Owen,  21  Ida.  248, 
121  P  99,  AnnCas  1913D  466. 

111. — Outfltting  Co.  v.  Cooper,  Mar- 
tin Emerick,  237  III.  610,  86  NE  1104. 
20  LRANS  1114. 

Ind. — ^Ellison  V.  Dove,  8  Blackf. 
671. 

Me. — Campion  v.  Marston,  99  Me. 
410.    60   A   548. 

Mass. — Spelrs  v.  Union  Drop-Forge 
Co.,  174  Mass.  176,  54  NE  497. 

Mich. — Goodrich  v.  Hubbard,  61 
Mich.  62,  16  NW  2S2. 

Minn. — St.  Barnabas  Hospital  v. 
Minneapolis  International  Electric 
Co.,  68  Minn.  264,  70  NW  1126.  40 
LRA  388. 

MIsa — ^Lawrence  v.  Harris,  18  S 
126. 

Mo. — Clhouteau  v.  Missouri  Pac.  R. 
Co.,  122  Mo.  375,  22  SW  458,  30  SW 
299;  State  v.  Laclede  Gaslight  Co., 
102  Mo.  472.  14  SW  974,  15  SW  383, 
22  AmSR  789. 

N.  H. — Wiggln  v.  Scammon,  27  N. 
H.  360. 

N.  T. — Simon  v.  Etgen,  218  N.  T. 
589,  107  NE  1066;  Grossman  v. 
Schenker.  206  N.  T.  466,  100  NE  89 
fafr  144  App.  Div.  911  mem.  128  NTS 
1125  mem];  Carlton  Illustrators  v. 
American  Locomotive  Co..  168  App. 
Dlv.  289,  153  NTS  1018;  Marshall  v. 
Sackett,  etc..  Co.,  186  App.  Dlv.  141, 
151  NTS  1045;  Falrchlld  v.  City.  etc.. 
Contract  Co.,   163  App.  Dlv.   277,  188 


NTS  138;  Oeamer  v.  Metropolitan 
Securities  Co.,  120  App.  Dlv.  422.  106 
NTS  28;  Horton  v.  Hall,  etc.,  Mfg. 
Co.,  94  App.  Div.  404,  88  NTS  78. 

N.  C. — Brown  Chemical  Co.  v.  At- 
kinson. 91  N.  C.  889. 

Oh. — East  Ohio  Gas  (^.  v.  Akron, 
81  Oh.  St.  88?  90  NE  40,  26  LRANS 
92.  18  AnnCas  332. 

Tex. — Citizens'  Electric  Light,  etc.. 
Co.  V.  Gonzales  Water  Power  Co.. 
(Civ.  A.)   76  SW  577. 

Vt. — Allen  V.  Thrall,  36  Vt.  711. 

Wash. — Batcheller  v.  Hulme.  76 
Wash.  97.  135  P  802. 

Eng. — Devonald  v.  Rosser,  [1906] 
2  K.  B.  728;  Wood  v.  Victoria  Pier. 
etc.,  Cto.,  29  T.  L.  R.  317:  In  re  Shell 
Transport,  etc.,  Co.  20  T.  L.  R.  617. 
See  Amber  Size,  etc,  Co.,  Ltd.  v. 
Menzel,  [1913]  2  Cb.  239  (an  Implied 
obligation  not  to  disclose  or  use  In- 
formation as  to  a  secret  process  ac- 
quired during  employment). 

N.  B. — Connolly  v.  St.  John.  36  N. 
B.  411   [app  dlsm  35  Can.  S.  C.  18S]. 

Ont. — Bettea  v.  Smith,  16  Ont.  A. 
421  [allowing  app  15  Ont.  413];  Con- 
tractors' Sumily  Co.  v.  Hyde,  2  Dom 
LR  161,  3  (fntWN  728,  21  OntWR 
530;  Ottawa  Electric  Co.  v.  BIrks,  .t 
OntWR  949. 

Que. — ^Archambault  v.  Lovell,  42 
Que.  Super.  344,  8'DomLR  611. 

[a]  Illiutratloiis. — (1)  A  contract 
"to  furnish  teams,  drivers,  and 
wagons,,  complete  and  In  every  re- 
spect flt  for  the  service"  Imports 
drivers  who  will  drive.  McLean  v. 
IT.  3.,  17  Ct.  CI.  83,  91.  (S)  One  con- 
tracting to  slaughter  a  certain 
number  of  hogs  and  to  take  his 
pay  in  meat  is  entitled  to  be 
furnished  thejiogs.  Floyd  v.  U.  3.. 
2  Ct.  CI.  429  [air  8  Wall.  77,  1» 
L.  ed.  449,  7  (3t..Cl.  93].  (3)  Where 
a  contract  between  two  parties — one 
to  erect  and  run  a  sawmill  for  a  cer- 
tain time,  and  the  other  to  supply  it 
with  logs  to  keep  It  in  operation — 
omitted  to  specify  the  capacity  of 
the  mill,  it  must  be  presumed  that 
they  Intended  that  the  mill  should 
be  of  a  capacity  reasonably  adapted 
to  carry  into  iffect  the  object  they 
had  In  view.  Robinson  v.  Bullock.  58 
Ala.  618.  (4)  Where  a  promise  to 
plow  a  certain  number  of  acres  of 
land  does  not  specify  the  land,  it  is 
to  be  implied  that  the  promisee  may 
make  the  selection.  Ellison  v.  Dove. 
8  Blackf.  (Ind.)  571.  (5)  Under  a 
contract  between  two  of  several 
part  ownei's  of  a  vessel  that 
each  shall  sail  the  vessel  as  mas- 
ter    during     alternate     years,     each 
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implied  from  a  eonsideration  of  the  entire  contraet 
are  as  mu«h  a  part  thereof  as  though  plainly  'written 
on  its  face."  In  order  that  an  .unexpressed  term 
may  be  implied  the  implication  must  arise  from  the 
langnage  employed  in  the  instntment  or  be  indis- 
pensable to  effectuate  the  intention  of  the  parties.** 

could  sail  only  as  long  as  he  dis- 
charged the  duties  of  master  faith- 
fully. Roeers  v.  Sheerer,  77  Me. 
323.  (•)  Where  a  contractor  for  the 
erection  of  school  bulIdlnKs  is  to  re- 
ceive a  portion  of  his  compensation 
In    the    shape    of    tuition    for    pupils 


procured  by  him,  It  Is  necessary.  In 
order  that  ne  may  claim  such  tuition, 
that  he  notify  the  teacher  of  the 
school  of  such  claim  at  the  time  the 

guplls  enter  the  school.  Lawrence  v. 
[arris,  (Miss.)  18  S  125.  (7)  An 
agreement  to  graft  apple  trees  Im- 
plies an  agreement  to  furnish  the 
scions  necessary  for  the  purpose. 
Wigfrln  V.  Scammon,  27  N.  H.  360. 
(8)  An  agreement  by  a  manufacturer 
to  ship  all  of  certain  goods  that  he 
could  for  eight  months  Implies  a  con- 
tract to  manufacture  them.  Enebak 
V.  Thurber,  9  NYSt  833.  (9)  A  con- 
tract to  continuously  furnish  for 
power  purposes  the  use  of  a  water 
wheel  already  In  place  Impliedly  ex- 
cepts such  time  as,  from  the  loca^ 
tlon  of  the  wheel,  it  cannot  be  used 
because  of  high  water,  as  known  by 
the  parties.  Citizens'  Blectrlc  Light 
etc.,  Co.  V.  Qonzales 'Water  Power  Co., 
(Tex.  Civ.  A.)  .78  SW  677.  (10) 
Where  H  agreed  to  construct  a  pump 
for  Irrigation,  and  B  deeded  land  to 
H  to  secure  one  half  of  the  eoat  with 
the  agreement  that  H  should  retain 
It  If  tbepump  should  be  a  failure. 
It  was  TTb  duty  to  build  the  ma- 
chinery free  from  defects  attribu- 
table to  defective  material  or  work- 
manship, and.  falling  so  to  do,  he 
could  not  claim  the  pump  was  a  fail- 
ure. Batcheller  v.  Hulme,  78  Wash. 
97.  136  P  802.  (11)  Where  a  master 
through  acts  of  bis  agent  became 
liable  to  a  hospital  for  the  bill  of  an 
injured  employee  taken  to  the  hos- 
pital by  his  agent,  the  master  could 
not  BUbseauently,  and  while  the  pa- 
tient was  Incapable  of  being  removed 
from  the  hospital  without  great  dan- 

fer  to  his  life  or  health,  terminate 
Is  liability  to  the  hospital  by  a  mere 
notice  that  he  would  not  be  responsi- 
ble for  care  and  treatment  "from 
now  on."  It  was  an  Implied  cond-i- 
tion  of  the  contract  that  the  master's 
liability  could  only  be  terminated  by 
removing  the  patient,  or  when  he 
could  be  dismissed  by  the  hospital 
without  serious  danger,  or  by  show- 
ing that  the  patient  had  means  out 
of  which  the  hospital  could  and 
should  have  collectea  Its  pay.  Omaha 
(General  Hospital  v.  Strehlow,  96 
Nebr.  308.  147  NW  846  [diet  Salter 
v.  Nebraska  Tel.  Co.,  79  Nebr.  373, 
112  NW  600.  18  LRANS  645  (where 
an  injured  telephone  employee  was 
taken  to  the  hospital  without  the 
knowledge  of  the  managing  ofllcers 
of  the  telephone  company,  and  on  the 
next  day  the  hospital  was  notified 
that  the  telephone  company  would 
not  be  responsible  for  any  services 
other  than  the  first  treatment),  and 
foil  St.  Barnabas  Hospital  v.  Uln- 
neapolls,  etc.,  Co.,  88  Minn.  254,  70 
NW  X126].  (12)  Where  an  applica- 
tion for  a  loan  provided  that  the 
charges  of  the  lender  in  examining 
the  title  offered  as  security,  etc., 
should  be  paid  by  the  applicant, 
whether  the  title  was  accepted  or 
declined,  the  lender  was  only  en- 
titled to  recover  such  charges  o:i  de- 
clining the  loan,  in  case  such  declina- 
tion was  made  in  good  faith  and  was 
based  on  a  substantial  reason.  Title 
Guarantee,  etc.,  Co.  v.  Wesollck,  US 
App.    Dlv.   608.   101   NTS   7. 

[b]  Aa  IsTttatloa  Iqr  a  newspaper 
to  persons  desiring  flnancial  advice 
to  consult  Its  editor  implies  an 
agreement  to  exercise  reasonable 
care  in  recommending  a  trustworthy 
and  skillful  stockbroker.    t>e  la  Bere 


V.  Pearson,  Ltd.,   [1908]    1  K.  B.  280. 
Ooatlaiied  azlstau)*  of  penKm  or 


tUar  see  infra  I  717. 

pezsUaaioa  ox  pecfozmaooe  see 
Infra   i  721. 

as.  Ind. — Luther  v.  Bash.  112  NB 
110. 

N.  T. — Patterson  v.  Guardian  Trust 
Co..  144  App.  Dlv.  883,  129  NYS  807 
irev  67  Misc.  614.  122  NYS  773]. 

Oh. — Collier  Bridge  Co.  v.  Llppert, 
82   Oh,  Clr.   Ct.    661. 

Tex. — El  Paso,  etc.,  R.  Co.  v. 
Bichel.    (Civ.    A.)    130    SW   922. 

Utah. — Cummings  v.  Nielson,  42 
Utah    157,   129   P  619. 

Wash. — Noon  v.  Hlronskl,  68  Wash. 
463,    108  P   1089. 

Ont. — Morang  v.  LeSueur,  45  Can. 
S.  C.  95,  AnnCasl912B  802  [dlsm  app 
20  Ont.  L.  694,  15  OntWR  706]. 

as.  U.  S. — Kelly  v.  Herrman,  156 
Fed.  887. 

Conn. — McGarrlgle  v.  Green,  76 
Conn.  398,  66  A  609. 

111. — Uhrich  v.  Llvergood,  96  111. 
A.    640. 

La. — (Siafte  v.  Baratarla  Canning 
Co.,   lis  La.   215,  36   S   943. 

Mass. — Winslow  v.  Plimpton,  184 
Mass.  44. 

Vt. — Caverly-<Sould  Co.  v.  Spring- 
field, 83  Vt.  398.  76  A  39. 

W.  Va. — Carper  v.  United  Fuel 
Gas  Co.,  89  SB  12. 

Eng. — Lyttelton  Times  Co.,  Ltd.  v. 
Warners,  Ltd.,  119071  A.  C.  478; 
Elaston  v.  Hitchcock,  [1912]  1  K.  B. 
535;  The  Moorcock.  14  P.  D.  64; 
Long  v.  District  Messenger,  etc.. 
Ticket  Co.,  Ltd.,  82  T.  L.  R.  598; 
Parker  v.  Cunlifte,  IB  T.  L.  R.  836. 
See  Harper  v.  Linthorpe  Dinsdale 
Smelting  Co.,  Ltd.,  101  L.  T.  Rep. 
N.  S.  608  (holding  that  there  was  no 
Implied  agreement  to  pay  a  brick- 
layer in  waiting  for  his  wages  after 
his  discharge). 

Can. — Bouton  T.  Canadian  Pac.  R. 
Co.,  43  Que.  Super,  496.  10  DomLR 
463. 

W.  U.  S. — Southern  Pine  Fibre 
Co.  v.  North  Augusta  Land  (To.,  63 
Fed.  318. 

■    Ark.— Mitchell  Mfg.   Co.  v.  Kemp- 
ner.  84  Ark.  349.  106  SW  880. 

Pla. — Pine  Lumber  Co.  v.  Crystal 
River  Lumber  CX>..  66  Fla.  264,  61  S 
676. 

Mich. — Hlckey  v.  Lundy,  188  Mich. 
338,  134  NW  4;  Clark  v.  Detroit  Loco- 
motive Works,  36  Mich.   82. 

N.  Y. — ^Assets  Realisation  Co.  v. 
Howard.  211  N.  Y.  430.  105  NE  880; 
Falrchild  v.  City,  etc..  Contract  Co., 
163  App.  Dlv.  277,  138  NYS  133; 
Newell  v.  Wheeler,  27  N.  Y.  Super. 
247  [aff  86  N.  Y.  244.  2  Transcr.  App. 
180];  Newell  v.  Wheeler,  27  N.  Y. 
Super.  190,  2  AbbPrNS  134. 

Vt.— Caverly-Gould  Co.  v.  Spring- 
field. 83  Vt.  396,  78  A  39. 

"Where  a  contract  is  ambiguous  or 
incomplete,  necessary  provisions  to 
effectuate  its  purpose  may  be  im- 
plied under  certain  restrictions,  but 
when  by  the  express  definite  terms 
of  a  complete  contract  any  action 
taken  or  omitted  under  it  does  not 
appear  to  be  a  violation  of  It,  and 
no  fraud  or  other  illegal  or  inequit- 
able conduct  is  shown,  additional 
provisions  will  not  be  implied  for 
the  purpose  of  showing  a  violation 
when  it  otherwise  does  not  appear, 
where  the  contract  may  be  per- 
formed according  to  its  terms." 
Pine  Lumber  Co.  v.  Crystal  River 
Luml>er  Co.,  65  Fla.  254,  264,  61  S 
676. 

[al  The  expreailoa  of  a  eondltioa 
excludes  the  Implication  of  another 
and  different  condition.  Southern 
Pine  Fibre  Co.  v.  North  Augusta 
Land  Co.,   63   Fed.   818. 

(b]     Xha   oourt  laajr  aot,   by  Im- 


There  can  be  no  implication  as  against  the  express 
terms  of  the  contract,"  and  courts  will  be  carefnl 
not  to  imply  a  term  where  the  contract  is  intention- 
ally silent,  or  which  is  against  the  intention  of  the 
parties  as  gathered  from  the  whole  of  the  instru- 
ment.^ A  term  which  the  parties  have  not  ex- 
plication, put  into  a  written  instru- 
ment what  the  parties  have  left  out 
of  it.  although  by  mistake,  nor  reject 
what  they  have  put  Into  it,  unless 
repugnant  to  some  other  part. 
Caverly-Gould  Co.  v.  Springfleld,  83 
Vt.  396,  76  A  39. 

as.  Cal. — Loyalton  Electric  Light 
Co.  v.  California  Pine  Box,  etc.,  Co., 
23  Cal.  A.  368,  137  P  1099;  Loyalton 
Electric  Light  Co.  v.'  California  Pine 
Box,  etc.,  Co.,  22  Cal.  A.  76,  133  P 
323. 

111. — Barnes  v.  American  Brake- 
Beam  Co.,  238  111.  682,  87  NE  291. 
See  St.  Louis,  etc.,  R.  Co.  v.  Lurton, 
72  111.  118  (holding  that,  where  a 
railroad  company  contracted  to  build 
a  bridge  over  its  road  at  a  specified 
place  within  one  year  after  the  com- 
pletion of  the  road,  the  contract  im- 
posed no  obligation  on  the  company 
to  complete  and  open  the  road  within 
any  given  period,  or  even  within  a 
reasonable  time). 

Iowa.— Lyle  v.  Gray,  47  Iowa  163. 

Ky. — Stokes  v.  Warren,  3  Bush 
338. 

Mass. — McDonough  v.  Almy,  218 
Mass^  409,  106  NE  1012,  AnnC^as 
1916D  856. 

Mo— McKee  -r.  Kinney,  °  84  Mo. 
126. 

N.  T. — Joseph  v.  Sulsberger,  136 
App.  Dlv.  499,  121  NYS  73. 

Oh. — ^Elast  Ohio  Gas  Co.  v.  Akron, 
81  Oh.  St.  33,  90  NE  40.  26  LRANS 
92,  IS  AnnCas  332. 

Tenn. — Nashville  v.  Hagan.  9  Baxt. 
496. 

yt. — ^Knapp   v,   Levanway,    27    vt. 

Eng. — ^Dare  v.  feognor  Urban  Dist 
Council,   28  T.  L.   R.  489. 

N.  B. — Connolly  v.  St.  John.  36 
N  B.  411  (app  dism  86  Can.  B.  C. 
X8«  J. 

Ont.— Hill  v.  IngersoU,  etc  Gravel 
Road  Ck)..  32  Ont.  194,  20  CanLTOco 
Notes  403. 

Que. — Macey  Sign  Co.  v.  Routten- 
berg,  48  Que.  Super.   846. 

See  Unruh  v.  Taylor,  18  Del.  42, 
43  A  616  (holding  that  an  owner  of 
land  selling  the  standing  timber 
thereon  and  agreeing  that  the  vendee 
may  use  his  sawmill  free  of  charge 
does  not  guarantee  the  mill  to  be  In 

frood  order,  or  to  be  suitable  for  saw- 
ng  the  timber). 


[a]  ZUoartiatloBair— For  cases  in 
which  the  courts  have  refused  to 
imply  terms  see  Lyle  v.  Gray.  47 
Iowa  163  (holding  that  one's  employ- 
ment of  the  husband  to  carry  on  a 
farm  does  not,  unless  so  specially, 
agreed,  Import  such  employment  of 
the  wife  as  to  entitle  her  to  separate 
compensation  for  the  housework): 
MoKee  v.  Kinney,  34  Mo.  125  (hold- 
ing that  there  is  no  implied  terra 
that  the  purchaser  will  be  kept  In 
charge  of  a  steamboat,  where  the 
contract  of  sale  provides  that  the 
seller  wlU  place  the  purchaser  In 
command  of  the  vessel  to  run  her 
and  act  as  captain);  Nashville  v. 
Hagan,  9  Baxt.  (Tenn.)  495  (holding 
that,  where  certain  machinery  Is  used 
by  a  city  in  connection  with  Its 
waterworks,  there  Is  no  Implication 
that  the  patent  right  is  to  be  paid 
for);  Reg.  v.  Demers,  [1900]  A.  C. 
108  (to  furnish  printing  to  be  done 
by  public  contractor);  Lazarus  v. 
Cairn  Line  of  Steamships,  Ltd.,  106 
L.  T.  Rep.  N.  S.  378  (the  sale  of  a 
principal's  business  during  the  term 
of  an  agency  agreement  contained  no 
implied  term  that  the  principal  would 
continue  to  carry  on  the  business  for 
the  whole  term);  Moon  v.  Camber- 
well,  89  L.  T.  Rep.  N.  S.  695  (the 
duty  to  furnish  work  under  a  publlo 
contraet);  Bovine,  Ltd.  v.  Dent.  21 
T.  L.  R.  (8  (not  to  dlaselve  partner- 
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pressed  is  not  to  be  implied  merely  because  the 
court  thinks  it  is  a  reasonable  term.'*  The  terms 
of  another  agreement  cannot  become  a  part  of  the 
contract  except  by  express  stipulation  or  necessary 
implication  that  the  parties  contract  with  reference 
toit.*> 

[$  622]  2.  SUll  and  Fitness.  Ordinarily  a  person 
undertaking  a  particular  work  impliedly  agrees  to 
exercise  a  degree  of  skill  equal  to  the  undertaking.'^ 
although,  in  determining  the  amount  of  skill  which 
the  promisor  must  bring  to  bear,  it  is  proper  to  take 
into  consideration  the  knowledge  which  the  promisee 
has  of  his  qualifications  for  the  work  undertaken." 
So  in  case  a  person  holds  himself  out  as  specially 
qualified  to  perform  work  of  a  particular  character, 
there  is  an  implied  warranty  that  the  work  which 
he  undertakes  shall  be  of  proper  workmanship  and 


ship  In  contract  with  partners); 
Horell  V.  New  Iiondon  Discount  Co., 
Ltd.,  18  T.  L.  R.  B07  (the  duty  to 
build  a  theater  on  an  a^eement  to 
contribute  toward  the  expense). 

99.  Liazarus  v.  Cairn  Line  of 
Steamships,  Ltd.,  106  L.  T.  Rep.  N.  S. 
878. 

30.  Kelly  V.  Herrman,  IBB  Fed. 
887;  Mannlx  v.  Tryon)  152  Cal.  81, 
91  P  988;  Breen  Stone  Co.  t.  W.  F. 
T.  Bushnell  Co..  117  Minn.  288,  185 
NW  998.  See  Riordan  v.  Doty,  50 
S.  C.   537.   27   SB  9S9. 

81>  Forman  v.  Miller,  9  F.  Cas. 
No.  4,940.  6  McLean'  218;  Ferrte  v. 
Sperry.  86  Conn.  387,  82  A  577; 
Barnes  v.  Sisson,  44  111.  A.  827;  Keith 
V.  Bliss,  10  111.  A.  424;  Snow  v. 
Wathen,  127  App.  Dlv.  948  mem,  112 
NTS   41. 

[a]  ZUiurtratloiiav— (1)  One  who 
agrees  to  write  a  play  for  perform- 
ance on  a  certain  occasion  Is  not  en- 
titled to  compensation  where  the 
play  iB  of  such  character  that  suc- 
cessful performance  Is  impossible. 
Barnes  v.  Sisson,  44  111.  A.  327.  (2) 
One  who  held  himself  out  as  a  pro- 
fessional and  skillful  trainer  of 
horses  for  racing  purposes,  In  accept- 
ing horses  Impliedly  agreed  to  use 
the  best  skill,  experience,  and  Judg- 
ment he  possessed  in  developing  the 
speed  of  such  horses  and  in  managing 
the  same  In  races.  Snow  v.  Watnen, 
127  App.  Div.  948  mem,  112  NTS  41. 
(S)  A  civil  engineer  undertaking  to 
establish  a  boundary  line  is  bound  to 
exercise  that  degree  of  care  which  a 
skilled  engineer  of  ordinary  prudence 
would  exercise  under  similar  circum- 
stances. Ferrie  v.  Sperry,  85  Conn. 
837.   82  A  577. 

80.  Mathieson  Alkali  Works  v. 
Mathleson,  150  Fed.  241,  80  CCA  129 
[certiorari  den  204  U.  S.  674,  27  SCt 
787,  51  L.  ed.  674]. 

33.  Flreprooflng  Co.  v.  Wallace,  178 
Fed.  650,  99  CCA  204  [certiorari  den 
217  U.  S.  607,  30  SCt  697,  64  L.  ed. 
9001;  Smith  v.  Herts,  etc..  Co.,  160 
Mich.  431.  125  NW  368;  Wade  v.  Hay- 
cock. 25  Pa.  882;  Waul  v.  Hardle,  17 
Tex.  553.  See  Orleans  Nav.  Co.  v. 
Boutte,  2  Mart.  (La.)  84  (holding 
that  one  who  undertakes  work  on  a 
plan  furnished  by  himself  stipulates 
that  it  is  feasible). 

3^  McKeown  v.  Dyniewics,  88  III. 
A.  509;  Robson  v.  Miller,  12  S.  C. 
686,  32  AmR  518;  Brown  v.  Sayles, 
27  Vt.  227;.  Flak  v.  Tank,  12  Wis.  276, 
78  AmD  737.  See  Taylor  v.  Pierce, 
20  Philippine  103  (a  contract  for  re- 
pair). 

35.  Ricketts  V.  Sission.  9  Dana 
(Ky.)  358,  36  AmD  41.  See  Detroit 
Water  Comrs.  v.  Burr.  35  N.  T.  Super. 
522  [afr  66  N.  T.  665]  (holding  that 
one  contracting  with  another  to  build 
machinery  on  a  structure  to  be 
erected  by  the  latter  Is  not  under 
obligation  to  inspect  the  structure 
while  In  the  process  of  construction 
and  to  point  out  defects  that  might 
prevent  the  successful  working  of  the 
machinery). 


ae.  Bentley  v.  Metcalfe,  [1906]  2 
K.  B.  648. 

37.  U.  a.— Southern  Surety  Co.  v. 
Oklahoma,  241  IT.  S.  582,  86  SCt  692, 
60  L.  ed.  1187;  Northern  Pao.  R:  Co. 
v.  Wall,  241  U.  S.  87,  86  SCt  493,  60 
L.  ed.  906;  Canada  Southern  R.  Co,  v. 
Qebhard,  109  U.  S.  527,  3  SCt  363,  27 
L.  ed.  1020;  McOacken  v.  Hayward. 
2  How.  608,  11  L.  ed.  397;  Seaboard 
Air  Line  R.  Co.  v.  Alabama  R. 
Commn.,  165  Fed.  792:  Armour  Pack- 
ing Co.  v.  U.  S.,  153  Fed.  1,  82  CCA 
185,  14  LRANS  400  [afl  209  U.  S.  56, 
28  SCt  428,  52  L,  ed.  681];  U.  S.  v. 
New  Orleans,  17  Fed.  48S  [rev  on 
other  grounds  131  U.  S.  220,  9  BCt 
765,  S3  L.  ed.  110];  Camfranoue  v. 
Bumell,  4  F.  Cas.  No.  2,342,  1  Wash. 
C.  C.  840;  Smith  v.  Atwood.  22  F. 
C^as.   No.    13,006,   S   McLean  645. 

Ala. — Shelby  CJounty  Bd,  of  Rev- 
enue V.  Farson,   72  S  613. 

Ariz. — Morrell  v.  Phoenix,  16  Arls. 
611,   147  P   732. 

Ark. — Jacoway  v.  Denton,  26  Ark. 
625  [app  diun  154  U.  &  583,  14  SCt 
1169,  20  L,  ed.  645];  Parsel  y.  Barnes, 
25  Ark.  261;  Thurston  v.  Feay,  21 
Ark.  85. 

Cal. — Fowler  v.  Smith,  2  <^.  668; 
Marshall  v.  Popert,  28  Cal.  A.  661, 
153  P  247,  166  P  881;  Marshall  v. 
Wentz,  28  Cal.  A.  640.  158  P  244; 
Welnreich  Bat.  Co.  v.  A.  J.  Johnston 
Co.,  28  (3al.  A.  144,  151  P  667. 

Colo. — Western  Lumber,  etc..  Co. 
V.  Golden,  23 .  Colo.  A.  461,  ISO  P 
1027.  1029  [dt  <3yc];  Northampton 
First  Nat.  Bank  v.  Arthur,  10  Colo. 
A.   283,   50   P  738. 

Conn. — White  v.  Holly,  80  Conn. 
438,  68  A  997. 

Fla. — McCasklU  v.  Union  Naval 
Stores  Co.,  59  Fla.  571,  52  S  961; 
State  V.  Tampa  Waterworks  Co.,  56 
Fla.  868,  47  S  368,  19  LRANS  183; 
Hayward  v.  Le  Baron,  4  Fla.  404; 
Mitchell  V.  Doggett,  1  Fla.  356. 

(3a. — Missouri  State  L.  Ins.  Co.  v. 
Lovelace,  1  Oa.  A.  446,  68  SB  93. 

Ida. — Sterrett  v.  Sweeney,  16  Ida. 
416.  417,  98  P  418,  128  AmSR  68,  20 
LRANS  963  (clt  Cyc]. 

111. — Lynch  V.  Baltimore,  etc. ,  R. 
Co..  240  111.  667,  88  NB  1034;  Matthias 
V.  Cook,  31  111.  83;  Reynolds  v.  Hall, 
2  111.  86;  Scovlll  Mfg.  Co.  v.  Cassidy, 
195  111.  A.  448;  Levin  v.  Strempler, 
194  111.  A.  299;  Kendall  v.  Fader,  99 
111.  A.  104  [ail  199  111.  294,  66  NB 
818]. 

Ind.— Hogston  v.  Bell,  112  NB  883; 
Simons  V.  Kosciusko  Bldg.,  etc., 
Assoc,  180  Ind.  335.  103  NB  2;  U.  S. 
Saving  Fund,  etc,  Co.  v.  Harris,  U2 
Ind.  226,  40  NB  1072,  41  NB  451; 
Free  v.  Haworth,  19  Ind.  404;  Metro- 
politan L.  Ina.  Co.  v.  Johnson,  49  Ind. 
A.  233,  94  NB  786;  Straus  v.  Teager, 
48   Ind.   A.    488,   93   NB   877. 

Iowa. — Talbot  v.  Merchant's  Des- 
patch Transp.  Co.,  41  Iowa  247,  20 
AmR  589;  Webster  v.  Reea,  23  Iowa 
269;  Madera  v.  Jones,  Morr.  204. 

Kan. — Greer  v.  McCarter,  5  Kan.  17. 

Ky. — Jefferson  County  Bd.  of  EMu- 
cation  V.  LIttrell,  173  Ky.  78,  190  SW 


reasonable  fitness  for  its  intended  use.**  The 
principle  imports  into  an  agreement  to  maQafactme 
for  another  an  article  which  has  a  known  value 
and  use  an  implied  condition  that  it  shall  be  fit  for 
the  use  to  which  such  articles  are  commonly  put." 
But  where  the  work  is  to  be  undertaken  under  the 
direction  of  certain  plans  and  specifications  fur- 
nished by  the  other  pairty,  no  warranty  of  fitness  for 
intended  use  will  be  impUed.^  From  an  agreement 
to  supply  power  there  arises  an  implication  that  it 
shall  bis  reasonably  fit  for  the  purpose  for  which  it 
is  supplied." 

[(  523]  3.  Law  of  Tlaeo.  The  law  of  the  place 
where  the  contract  is  entered  into  at  the  time  of 
making  the  same  is  as  much  a  part  of  the  contract 
as  though  it  were  expressed  or  referred  to  therein." 
So  when  a  statute  prescribes  a  duty  and  a  contract 

466;  Clarey  v.  Union  Cent.  L.  Ins.  Co.. 
143  Ky.  640,  186  SW  1014,  lOlS,  33 
LRANS  881  [quot  Cyc];  Collins  v. 
Collins,  79  Ky.  88.  1  KyL  823;  Moore 
V.  Fauntleroy,  8  A.  K.  Marsh.  360. 

La. — Forgay  v.  Ferguson.  6  La. 
Ann.  770;  Dumford's  Suec,  11  Rob. 
183;  Waggaman  v.  Zacharie.  8  Rob. 
181;  Fletcher  v.  c;aveller,  10  La.  IK; 
Rowlett  V.  Shepherd,  4  La.  86;  Town 
V.  Morgan,  2  La.  112,  20  AmD  299; 
Brown  v.  Reves,  7  Mart.  N.  S.  23S; 
Millard's  Succ,  6  La.  A.  (Orleans) 
13;  Ayers  Asphalt,  etc,  Oo.  ▼.  Hilt  3 
La.  A.  (Orleans)  368. 

Me. — Haynes  v.  Hayward,  40  Me. 
146. 

Md. — Moala  y.  Baltimore,  66  Md. 
496 

Mich. — ^Douglass  V.  Paine,  141 
Mich.  485,  498,  104  NW  781  [clt  Cyc]; 
Grand  Lodge  of  A.  O.  U.  W.  v.  Child. 
70  Mich.    168,   88  NW  1. 

Miss. — Carter  v.  Cox,  44  Miss.  148. 

Mo. — Kavanaugh  v.  Supreme  Coun- 
cil R.  L..  158  Mo.  A.  284.  138  SW  359: 
Kessler  v.  Clayes,  147  Mo.  A.  88,  125 
SW  799;  Parks  v.  Connecticut  P.  Ins. 
Co.,  26  Mo.  A.  511. 

Mont. — Snider  v.  Tarbrougb,  43 
Mont.  208,  116  P  411. 

Nebr. — Watklns  v.  Koblela.  84 
Nebr.  422,  121  NW  448;  Oemer  v. 
Church,  48  Nebr.  690,  62  NW  61. 

N.  H. — ^Boston  Ice  Co.  v.  Boston, 
etc.  R.  Co.,  77  N.  H.  6,  8(  A  866.  Ann 
Casl914A  1090. 

N.  M. — Smith  v.  New  Mexico  In- 
sane Asylum,  19  N.  M.  187,  141  P  608. 

N.  T. — Peo.  V.  Metropolitan  Surety 
(3o.,  211  N.  T.  107,  105  NB  99  [ait 
169  App.  Dlv.  929,  143  NTS  1136]; 
Hutchinson  v.  Ward,  114  App.  Dlv. 
156,  99  NTS  708;  Brookhaven  v. 
Smith,  98  App.  Dlv.  212,  90  NTS  846 
[rev  on  other  grounds  188  N.  T.  74. 
80  NB  665.  9  LRANS  826,  11  Ann 
Cas  1];  Baker  v.  Johnson,  26  N.  T. 
Super.  670  [aff  42  N.  T.  126];  Ander- 
son V.  Dwyer,  30  MIsc  793  mem,  63 
NTS  201  [aff  61  NTS  1114]:  Rose  v. 
Bristol.  160  NTS  335;  Ward  v.  New 
Tork  Union  Trust  Co.,  159  NTS  54. 

N.  C. — Graves  v.  Howard.  159  N.  C. 
594,  75  SB  998,  AnnCasl914C  565; 
O'Kelly  V.  Williams,  84  N.  C.  281. 

Okl. — Bushnell  v.  Haynes,  166  P 
343.  845  [clt  Cyc];  Knight  v.  Clink- 
scales,  152  P  133;  Muller  v.  McC^ann. 
161  P  621;  GilflUan  v.  Bartlesville.  46 
Okl.  428,  148  P  1012,  1014  [clt  Cyc]; 
Brady  v.  Coweta  Commerce  Bank,  41 
Okl.  473,  138  P  1020,  AnnCUi8l91&B 
1019. 

Pa, — Snyder  v.  Leibengood,  4  Pa. 
306;  Krata  v.  Bacom,  20  Pa.  Dist. 
779. 

Porto  Rico. — Gregg  Co.  v.  Utuado 
Sugar  Co.,  6  Porto  Rico  Fed.  518: 
QuTnones  v.  Castello,  16  Porto  Rico 
467. 

S.  C— Bx  p.  Baylor.  93  S.  C.  414. 
77  SB  69;  Belcher  v.  Orphan  House. 
13  S.  C.  L.   23. 

Tenn. — McKlsslck  v.  McKlssick.  6 
Humphr.  76. 

Tex. — Western    Union    Tel.    (3o.   v. 
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ia  made  involTing  performanoe  of  that  duty,  saoh 
statute  becomes  a  part  of  the  oontraet;''  or,  wheore 
the  law  anthorizea  the  regulation  of  service  rendered 
the  pnblie,  such  law  becomes  a  part  of  and  controls 
eontraots  providing  for  the  public  service.*"  The 
parties  to  a  contract  made  with  reference  to  the 
laws  of  a  jurisdiction  other  than  that  of  the  place 
of  contracting  are  deemed  to  have  incorporated  into 
the  contract  the  law  of  such  jurisdiction.*"  But  it 
has  been  iield  that  a  contract  cannot  be  eonstraed 
with  reference  to  a  foreign  law,  unless  the  intent 
of  the  parties  to  be  governed  by  such  law  is  evident 
from  the  instrument  itself  without  the  aid  of  ex- 
trinsic evidence.^ 

State  or  federal  law.  Where  the  subject  matter 
of  a  contract  is  exclusively  one  of  a  national  cog- 
nizance, and  congress  has  enacted  a  law  for  its  com- 
plete r^ulation,  the  parties  will  be  presumed  to  have 
contracted  with  reference  to  the  act  of  congress  and 
its  effect  on  the  subject  matter,  and  not  with  refer- 
ence to  the  state  law." 

City  ordinances  have  been  held  to  come  within  the 
rules  just  stated.** 

SnbfleqTient  enactments.  A  contract  in  anticipa- 
tion of  l^islation  includes  such  legislation  on  en- 
actment, ^  it  comes  within  the  spirit  of  the  con- 
tract.** 

Sabseqaent  jndidal  dedsioiis.    The  contract  is  to 


be  interpreted  in  accordance  witji  existing  judicial 
decisions  as  to  the  law  and  not  in  aeoord  with  sub- 
sequent contrary  decisions.** 

An  nnconatitntional  rtatate  cannot  enter  into  a 
contract  without  the  express  assent  of  the  parties.** 
And  where  a  provision  of  a  statute  is  to  be  read 
into  a  contract,  it  f^lls  with  the  statute  when  such 
statute  is  subsequently  declared  unconstitutional.*'^ 

[i  524]  4.  Onstiom  or  TTsage.  A  particular  or  gen- 
eral custom  or  usage  may  be  proved  to  vary  the 
usual  meaning  of  the  language  of  the  contract,  or  to 
import  a  term  not  expressed  therein.** 

[i  625]  0.  Entire  and  Sererable  or  DlTiaible  Ooa- 
tracts — 1.  In  GeneraL  As  a  general  rule  it  may  be 
said  that  a  contract  is  entire  when  by  its  terms, 
nature  and  purpose  it  contemplates  and  intends  that 
each  and  all  of  its  parts  and  'the  consideration  shall 
be  common  each  to  the  other  and  interdependent.** 
On  the  other  hand,  it  is  the  general  rule  that  a 
severable  contract  is  one  which  in  its  nature  and 
purpose  is  susceptible  of  division  and  apportion- 
ment.***  Ordinarily  when  one  party  contracts  to  do 
certain  work  or  to  perform  certain  services,  and  the 
other  to  pay  a  certain  price  for  the  same,  the  con- 
tract is  to  be  regarded  as  entire,*'  and  an  agreement 
to  do  several  things  at  several  times  is  to  be  re- 
garded as  divisible.  But  it  is  very  difficult  to  lay 
down  a  rule  which  will  apply  to  all  cases,  and  con- 


Paraley.    67    Tex.    Civ.    A.    8,    12,    121 
SW  228   [cit  Cyc]. 

Utah. — Weight  v.  Ballew,  4S  Utah 
584,   147    P   899. 

Va. — Hawes  v.  Wm.  R.  Trigg  Co., 
110  Va.  166,  86  SE  538. 

Wash. — Bttor  v..  Tacoma,  77  Wash. 
267^37  P  820:  Manvell  v.  Weaver, 
53  wash.  408,  102  P  38;  Lelendecker 
V.  .Stna  Indetn.  Co.,  52  Wash.  809, 
101  P  21». 

W.  Va. — McNeer  v.  Chesacealce, 
etc..  R.  Co.,  78  W.  Va.  803,  86  SB  887, 
889  [quot  Cyc];  State  v.  Wotring.  " 
W.   Va     "■         "■       "    —    --- 


Cyc], 


394,     396,     49     SE     366     [clt 
*£]. 

Wis. — ^Milwaukee  v.  Raulf,  164  Wis. 
172.  159   NW  819;  UarUn  v.  Veeder, 

20  Wis.  466. 

B.  C. — British  Columbia  Express 
Co.,  Ltd.  T.  Inland  Express  Co..  Ltd., 

21  B    C    178 

On't.— Wllilams  v.  Corbey,  B  Ont 
A.  626  [rev  on  other  grounds  7  Can. 
S.  C.  470]. 

[a]  AmflioaiOoaM  of  rala«— (1)  The 
rights  and  liabilities  under  an  In- 
fant's contract  made  In  the  Indian 
Territory  prior  to  statehood,  and 
under  a  ratification  thereof,  are  con- 
trolled by  Mansfleld  Dig.  Ark.  i  3384, 
although  action  on  the  contract  Is 
not  brought  until  after  statehood. 
Carroll  v.  Durant  Nat.  Bank,  38  Okl. 
267,  13S  P  179.  (2)  The  existing  law 
is  presumed  to  be  part  of  every  con- 
tract, notwithstanding  express  terms 
therein  apparently  to  the  contrary. 
Farley  v.  Perry  Bd.  of  Education, 
(Okl.J  162  P  797. 

[b]  mxgmM  nfaroMe. — ^A  statute 
which  Is  referred  to  In  a  contract 
concerning  the  subject  thereof  enters 
Into  such  contract.  Louis  F.  Klee- 
man  Co.  v.  New  Amsterdam  Casualty 
Co..  177  Mo.  A.  397,  164  SW  167. 

88.  Greek-American  Produce  Co.  v. 
Illinois  Cent.  R.  Co.,  4  Ala.  A.  377,  58 
S  994;  Cochran  v.  Vermilion  County, 
113  111.  A.  140;  Simons  v.  Kosciusko 
Bldg.;  etc,  Assoc,  180  Ind.  335.  103 
NE  2;  Watktns  v.  Koblela,  84  Nebr. 
422.  121  NW  448. 

39.  SU.te  V.  Tampa  Water  Works 
Co..  6<  Pla.  858,  47  S  868,  19  LRANS 
183. 

ia.  Thomas  v.  Wentworth  Hotel 
Co..  158  Cal.  275,  110  F  942,  139 
AmSR  12S. 

41.  Paret  v.  Bryson,  18  F.  Cas. 
No.  10.710. 

When  forslcm  law  vovsnu  see 
soina  I  19. 
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40.     Missouri,  etc»  R.  Co.  v.  Wals- 

ton,  37  Okl.  617,  188  P  42. 

43.  Kansas  City  Hydraulic  Cresa 
Brick  Co.  V.  Toumans,  212  Mo.  161, 
112  SW  226:  Wright  v.  Computing 
Scale  Co..  47  Wash.  107,  110,  91  P  671 
[clt  Cyc]. 

4M.  Dudley  v.  Owen,  81  App.  (O. 
C.)  177. 

4B.  Trust,  etc.,  Co.  v.  Columbus, 
161  Fed.  136  [rev  on  other  grounds 
218  U.  8.  645,  81  SCt  105,  54  L.  ed. 
1193];  Graves  County  Water  Co.  v. 
Llgon.  112  Ky.  776,  66  SW  726,  23 
KyX.   2149. 

46>  Cleveland  v.  Clements  Bros. 
Constr.  Co.,  67  Oh.  St.  197,  65  NE 
8»5,  93  AmSR  670,  69  LRA  776: 
Palmer  y.  Tingle,  65  Oh.  St  423.  45 
NB   313. 

47.  Peo.  V.  Coler,  166  N.  T.  1,  69 
NB  718,  82  AmSR  805,  52  LRA  814 
raff  66  App.  Dlv.  98,  67  NTS  701]  (so 
holding  of  the  provision  In  the  Labor 
Law  of  New  Tork  [L.  (1897)  o  415, 
amended  by  L.  (1899)  cc  192,  567] 
requiring  contractors  on  public 
works  to  pay  the  prevailing  rate  of 

4W.  See  Customs  and  Usages  [12 
Cyc  1081], 

48.  Ind. — Straus  V.  Teager,  48  Ind. 
A.  488,  93  NB  877. 

Iowa. — Paolflc  Timber  Co.  v.  Iowa 
Windmill,  etc.,  Co.,  135  Iowa  308,  112 
NW  771. 

N.  T.— Gorse  V.  Lynch,  36  Mlsc 
150,  72  NYS  1054.  [rev  35  Misc.  848 
mem,  72  NTS  1106  mem]. 

Oh. — The  WellsTlIle  v.  Oeisse,  3 
Oh.  St.  333. 

Okl. — Dunn  v.  T.  J.  Cannon  Co.,  151 
P  1167. 

Or. — Horseman  v.  Horseman,  43  Or. 
83,  72  P  698. 

Tex. — Del  Curto  v.  ^lUlngsley, 
(Civ.  A.)    169  SW  393. 

[a]  Other  deflnltloas. — (1)  "A  con- 
tract Is.  entire,  and  not  severable, 
when  by  Its  terms,  nature  and  pur- 
pose It  contempjates  and  intends  that 
each  and  all  of  Its  parts,  material 
provisions  and  the  consideration,  are 
common  each  to  the  other  and  Inter- 
dependent." Wooten  V.  Walters,  110 
N.  C.  251,  254,  14  SB  734,  736  (where 
It  was  further  said:  "Such  a  con- 
tract possesses  essential  oneness  In 
all  material  respects.  The  consid- 
eration of  It  is  entire  on  both 
sides").  To  same  effect  Potter  v. 
Potter,  43  Or.  49,  72  P  702.  (2>  "An 
entire  contract  Is  one  the  considera^ 


tlon  of  which  is  entire  on  both  sides." 
In  re  Bellams,  223  Fed.  460,  461. 

[b]  Aa  "tadlvldnal  ooatiaot"  Is  "a 
contract  whose  constituent  mrts 
cannot  be  separated."  Oaron  v. 
Credit  Fonder  Canadlen.  87  R.  I.  273, 
280,  92  A  661. 

80.  Pacific  Timber  Co.  v.  Iowa 
Windmill,  etc.,  Co.,  135  Iowa  308,  112 
NW  771;  Berryman  v.  Hewit,  6  J.  J. 
Marsh.  (Ky.)  462;  Cantwell  v.  Craw- 
ley,  188  Mo.  44,  86  SW  261. 

Ta]  Other  deflaltlons.^— "A  divis- 
ible [severable]  contract  Is  one  In  its 
nature  and  purposes,  susceptible  of 
division  and  apportionment,  having 
two  or  more  parts  in  respect  to  mat- 
ters and  things  contemplated  and 
embraced  by  it,  and  not  necessarily 
dependent  upon  each  other,  nor  is  it 
Intended  by  the  parties  that  they 
shall  be."  Straus  v.  Yeager,  48  Ina. 
A  488,  93  NE  877,  880;  Wooten  v. 
Walters,  110  N.  C.  251,  255,  14  SB 
734,  736  (where  It  was  further  said: 
"In  such  a  contract  the  consideration 
Is  not  single  and  entire  as  to  all  its 
several  provisions  as  a  whole;  until 
It  Is  performed  It  Is  capable  of 
division  and  apportionment");  Horse- 
man V.  Horseman,  43  Or.  83,  94,  72  P 
698.  To  same  effect  Potter  v.  Potter, 
43  Or.  149,  72  P  702. 

61.  U.  S.— In  re  Hellaras,  223  Fed. 
460;  Slmonds  v.  Pearce,   31  Fed.  137. 

Ala. — Partridge  v.  Forsyth,  29  Ala. 
200;  Leaird  v.  Davis,  17  Ala.  448. 

Ark. — Berry  v.  Diamond,  19  Ark. 
262. 

Cal. — American  Copying  Co.  v. 
Lehmann,  6  Cal.  A.  1,  01  P  414.  " 

Ky. — ^Rash  v.  (^eatham,  9  KyL  403. 

Mont. — Walte  v.  Shoemaker,  S» 
Mont.  264,  146  P  786. 

N.  J. — Beach  v.  Mullln,  34  N.  J.  L- 
343. 

N.  T. — Schell  v.  Plumb,  66  N.  T. 
B92  [aff  48  HowPr  11];  Sharpe  v. 
Johnson,  41   HowPr  400. 

Okl. — Davidson  v.  Oaskill,  32  Okl. 
40,  121  P  649,  38  LRANS  692. 

Pa. — Hartley  v.  Decker,  89  Pa.  470. 

Sask. — Molr  v.  O'Brien,  9  DomLR. 
578,   22  WestLR  953. 

See  Lima  v.  Campbell,  219  Mass. 
253,  106  NB  858  (holding '  such  an 
agreement  not  established). 

S3.  Gllmore  v.  Samuels,  136  Ky. 
706.  123  SW  271,  21  AnnCaa  611; 
Knight  v.  New  Enirland  Worsted  Co., 
2  Cush.  (Mass.)  271;  Badger  v.  Tit- 
comb.  15  Pick.  (Mass.)  409,  26  ATnT> 
•11;    Wolf    V.    Welton,    80    Pa.    202; 
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sequently  each  case  must  depend  very  laigely  on  the 
tenns  of  the  contract  involved."  A  contract  is  not 
entire  and  indivisible  because  embraced  in  one  in- 
strument and  signed  by  the  same  parties,"*  nor  is  it 
severable  because  embraced  in  more  than  one  instru* 
ment,*"  nor  because  only  partially  to  be  performed 


Qodefroy  v.  Hupp,  93  Wash.  371,  160 
P  1066. 

S3.  U.  S. — Bnsworth  v.  New  York 
U  Ins.  Co.,  8  F.  Cas.  No.  4,496.  1 
Fllpp.  92. 

Iowa. — Pacific  Timber  Co.  v.  Iowa 
Windmill,  etc.,  Co.,  135  Iowa  308,  112 
NW  771. 

La.— StocksUll  v.  Byrd,  132  La.  404, 
61  S  446. 

Or. — Southwell  v.  Beezley,  5  Or. 
458. 

Va. — ^Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  'SOS,  37  SE3 
18. 

See  also  cases  Infra  this  note. 

"No  precise  rule  can  be  laid  down 
for.  the  solution  of  the  question 
whether  a  contract  Is  divisible  or  in- 
divisible, separable  or  entire.  The 
'question  Is  one  of  construction." 
Stockstni  V.  Byrd,  132  La.  404,  406, 
61  S  446. 

[a]  ZUnatrattoiia  of  «itir«  ooiu 
tracts. — In  the  following  cases  con- 
tracts have  been  held  entire: 
Hartupee  v.  Crawford,  B6  Fed.  61 
(services  of  attorney  In  several 
courts);  Weldln  v.  Porter,  9  Del.  236 
(assumption  of  indebtedness  and  con- 
veyance of  property);  Fletcher  v. 
McMillan,  132  Ga.  477,  64  SE  268  (ob- 
taining of  several  tracts  of  timber- 
land);  White  V.  Sailors,  17  Ga.  A. 
660,  87  SB  831  (contract  under  which 
deceased  had  paid  a  certain  amount 
of  cotton  for  his  board,  washing,  and 
<  sewing  for  one  year):  Williams  v. 
Butler,  68  Ind.  A.  47,  105  NB  387,  107 
NE  300  (a  contract  between  the 
president  of  a  trust  company  and  an 
experienced  trust  ofllcer  for  the  em- 
ployment of  the  trust  officer  at  a  cer- 
tain salary  and  the  sale  to  him  of 
stock  in  the  company  at  less  than  its 
value);  Bruce  v.  Indianapolis  Gas 
Co.,  46  Ind.  A.  193.  92  NE  189  (laying 

fas  mains  to  several  lots) ;  Gait  v. 
rovan,  131  Iowa  277,  108  NW  760 
(relinquishment  of  claims  against 
estate  and  conveyance  of  property); 
Richmond  v.  Dubuque,  etc.,  R.  Co.,  40 
Iowa  264  (a  contract  to  continue  for 
a  term  of  fifteen  years  between  a 
railway  company  and  ah  elevator 
company,  providing  that  the  latter 
shall  "erect  a  building  suitable  for 
receiving,  storing,  delivering  and 
handling  all  grains  that  shall  be  re- 
ceived by  the  cars  of  said  railroad 
company  not  otherwise  consigned," 
and  also  that  the  elevator  company 
shall  receive  and  discharge  for  the 
railroad  company  "all  through  grain 
at  one  cent  a  bushel");  American 
Mercantile  Exch.  v.  Blunt,  102  Me. 
128,  66  A  212,  120  AmSR  463,  10  LRA 
NS  414,  10  AnnCaiS  1022  (collection  of 
debts);  Holman  v.  Updike,  208  Mass. 
466,  94  NE  689  (preparation  of  set 
of  drawings);  Co-Operatlve  Tel.  Co. 
v.  Katus,  140  Mich.  367,  lOJ  NW  814, 
112  AmSR  414  (telephone  rental  and 
stock  subscription);  Clark  v.  West, 
137  App.  Dlv.  23,  122  NT'S  380  [afT 
201  N.  T.  600  mem,  95  NE  1126  mem] 
(preparation  of  books  as  a  series) ; 
Secular  v.  Bookstaber,  136  App.  Dlv. 
868,  122  NTS  39  (agreement  to  render 
services  and  not  to  engage  In  com- 
peting business);  Miller  v.  Leo,  35 
App.  Div.  589,  66  NTS  166  [afT  165 
N.  Y.  619  mem,  59  NB  1126  meml 
(furnishing  brick,  lime,  and  cement); 
Brewster  v.  Pawson,  32  App.  Dlv.  632 
mem,  63  NTS  44  (payment  of  lump 
sum  for  support) ;  Hazzard  v.  Hoxsle, 
63    Hun    417,    6   NTS    296    (theatrical 

Srogram  advertisement) ;  Archer  v. 
rcDonald,  36  Hun  (N.  T.)  194  {_stor- 
age);  Wilkinson  v.  McLeod,  80  Misc. 
220,  140  NTS  1031  (attending  and 
testifying  as  expert  witness); 
Schneider  v.  Klar,  f8  Misc.  767,  56 
NTS      1023      (making      of      suit      of 


clothes);  Ailing  v.  Trevor,  2S  Misc. 
390,  64  NTS  772  iaff  S9  App.  Div.  671 
mem,  57  NTS  11331  (insertion  of  ad- 
vertisements in  series  of  papers); 
Pearse  v.  Divver,  23  Misc,  691,  52 
NTS  87  (painting  residence  and  out- 
buildings); Cunningham  v.  Xllohn,  14 
Misc.  12,  35 -NTS  126  (street  car  ad- 
vertising): Flegel  V.  Latour,  81'  Pa. 
448  (boarding  and  lodging)  •  Jones  v. 
Oammel-Statesraan  Pub.  Co.,  (Civ, 
A.)  94  SW  191  [rev  on  other  grounds 
100  Tex.  320,  99  SW  7(fl,  8  LRANS 
1197]  (printing  and  binding  state  re- 
ports): Epperson  v.  Epperson,  108 
va.  471,  62  SE  344  (agreement  for 
support);  Sixta  v.  Ontonagon  Valley 
Land  Co.,  167  Wis.  293,  147  NW  1042 
(a  contract  placing  lands  in  the 
hands  of  an  agent  for  sale,  and  giv- 
ing the  agent  an  option  to  purchase); 
Vohland  v.  Gelhaar,  136  Wis.  75,  116 
NW  869,  16  AnnCas  781  (sale  of  stock 
and  agreement  to  repurchase). 

[b]  ZUiiatTatlona  of  ■•wrabl*  eon- 
tracta^— In  the  following  cases  con- 
tracts have  been  held  severable: 
Lincoln  Sav.  Bank,  etc.,  Co.  v.  Allen, 
82  Fed.  148,-  27  CCA  87  (agreement 
to  accept  payment  and  to  surrender 
collateral);  Less  v.  English,  75  Ark: 
288,  87  SW  447  (agreement  to  loan 
money);  Hlndrey  v.  w"llUams,  9  Colo. 
371.  12  P  436  (contract  to  cut,  cure, 
and  stack  hay  at  price  per  day): 
King  v.  Radeke,  r76  111.  72,  51  NB 
698  [afr  74  111.  A.  369]  (agreement  to 
make  advance  to  secure  location  of 
manufacturing  plant);  Mllnes  v.  Van- 
hom,  8  Blackf.  (Ind.)  198  (payment 
for  work  and  enforced  idleness  of 
workmen);  Doan  v.  Dow,  8  Ind.  A. 
324,  35  NB  709  (agreement  by  guar- 
dian to  account  and  to  make  ward 
his  heir);  Curry  v.  Kansas,  etc,  R. 
Co.,  58  Kan.  6,  48  P  679  (contract  to 
issue  or  procure  the  issuance  of  rail- 
way passes  annually);  Lima  v. 
Campbell,  219  Mass.  253,  106  NB  868 
(agreement  by  daughter  for  compen- 
sation to  care  for  and  support  mother 
until  her  death);  Edward  Thompson 
Co.  V.  Washburn,  191  Mass.  6,  77  NB 
483  (subscription  for  encyclopedia 
and  agreement  to  pay  for  use  of  pre- 
vious edition):  Haynes  v.  Nice,  100 
Mass.  327,  1  AmR  109  (payment  of 
past  and  future  support  at  weekly 
rate):  Seymour  v.  Detroit  Copper, 
etc^  Rolling  Mills,  66  Mich,  lit,  22 
NW  317,  23  NW  186  (agreement  to 
make  purchaser  of  stock  officer  of 
corporation  and  also  to  pay  him 
salary):  Bldrldge  ▼.  Bliss,  20  Mich. 
269  (agreement  to  pay  taxes  and  to 
make  np  deficiency  on  sale  of  land); 
Robinson  v.  Sanders,  24  Miss.  391 
(overseer's  yearly  contract);  John- 
son V.  White.  2  Mo.  223  (payment  of 
money  and  delivery  of  goods);  Wil- 
cox V.  Badger  Motor  Car  Co.,  99  Nebr. 
189,  1S5  NW  891  (&  contract  to  buy 
automobiles  and  for  appointment  of 
the  buyer  as  defendant's  sales 
agent):  Piper  v.  Boston,  etc.,  R.  Co., 
76  N.  H.  436,  75  A  1041  (agreement 
to  enter  employment  and  to  waive 
claims  for  negligence);  Stokes  v. 
Foote,  172  N.  T.  327,  65  NB  176  [rev 
49  App.  Dlv.  302,  63  NTS  887]  (pledge 
of  bonds  to  purchase  stock);  Skinner 
V.  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.,  66  Hun  622  mem.  20  NTS 
251  [aft  140  N.  T.  217,  35  NE  491,  37 
AmSR  640]  (agreement  conferring 
right  to  use  patent);  Rapid  Address- 
ing Mach.  Co.  V.  Benson,  133  .NTS 
1063  (agreement  to  compile  names 
and  addresses);  Southwell  v.  Beexley, 
6  Or.  458  (sheep  grazing  contract); 
Lucesco  Oil  Co.  v.  Brewer,  66  Pa.  351 
(agreement  for  advances  and  to  sell 
all  the  output  of  oil  refinery); 
Leonard  v.  Kendall,  (Tex.  Civ.  A.) 
190  SW  786   (contract  to  convey  land 


vithin  the  state.*^    A  contract  in  the  alternative  has 
been  held  not  severable." 

[$  626]  2.  Intention.  Primarily  the  question 
whether  a  contract  is  entire  or  severable  is  one  of 
intention,^  which  intention  is  to  be  detwmined  from 
the  language  which  the  parties  have  used  and  the 

to  K,  and  on  completion  of  the  sale 
to  pay  plaintlfrs  a  commlaslon  for 
It);  Stanley  v.  Sumrell,  (Tex.  Civ.  A.) 
163  SW  697  (a  lease  of  land  for  farm 
purposes  In  the  ordinary  form,  ex- 
cept that  In  addition  the  landlord 
agreed  to  purchase  the  tenant's  share 
of  corn  raised);  Dunsmulr  v.  Last 
Chance  Min.  Co.,  Ltd.,  16  B.  C.  499 
(an  agreement,  the  first  clause  con- 
taining a  declaration  of  title,  and 
subsequent  clauses  giving  a  right  of 
mining  with  a  power  of  cancellation 
under  certain  contingencies). 

64.  D.  C. — ^Hoss  v.  Wilson,  8  D.  C. 
474. 

Ind. — StiKius  V.  Teager,  48  Ind.  A. 
488,  93  NE  877. 

Ky. — Berryman  v.  Hewitt,  6  J.  J. 
Marsh.  462. 

Mont. —  Edgerton  v.  Power,  18 
Mont.  350,  45  P  204. 

Sask. — Municipal  Constr.  Co.  v. 
Regina,  2  DomLR  690,  20  WestLR 
406. 

[a]  "Aaj  oomtraot  may  ooaaUtt  of 
many  parts,  and  those  may  be  con- 
sidered as  parts  of  one  whole,  or  as 
so  many  distinct  contracts,  entered 
into  at  one  time  and  expressed  In 
the  same  instrument,  but  not  thereby 
made  one  contract.  Soutbwell  v. 
Beezley,  5  Or.  458,  462. 

56.  Floyd  v.  Arky,  89  Miss.  162,  42 
S  669;  Sprlgg  v.  Rutland  R.  Co.,  77 
Vt.  347.  60  A  143. 

BS.  Illinois  Cent.  R,  C!o.  v.  Beebe, 
174  111.  13,  60  NE  1019,  66  AmSR  253. 
48  LRA  210  [afr  69  111.  A.  3631; 
Waldron  v.  Canadian  Pac.  R.  Co..  22 
Wash.  253,  60  P  653. 

87.  Andrews  v.  Broughton,  78  Mo. 
A.  139. 

68.  Iios  Angeles  Oaa,  etc^  Co.  v. 
Amalimmated  Oil  C0a_lB6  CaL  776. 
106  PT65;  Wooten  y.  Walters,  110  N. 
C.  251,  14  SB  734,  786;  The  Wellsville 
V.  Qelsse,  3  Oh.  St.  333;  Nolt  v.  Crow, 
22  Pa.  Super.  113. 

"Modem  English  cases,  and  the 
leading  American  decisions,  have 
taken  from  the  rules  once  applied  to 
the  construction  of  contracts,  as  to 
their  entirety  or  divisibility,  and  the 
dependence  or  Independence  of  their 
covenants,  much  of  their  ancient 
strictness  and  unreasonable  refine- 
ments, not  to  say  their  absurd  and 
oppressive  character.  In  the  lan- 
guage of  Parker,  J.,  in  Johnson  v. 
Read,  9  Mass.  83,  they  'show  a  dis- 


position on  the  part  of  the  judges  to 
break  through  the  bonds  which  some 
old  cases  had  Imposed  upon  them, 
and  to  adopt  what  Lord  Kenyon.  In 
one  of  the  cases,  calls  the  common 
sense  doctrlnfe — that  the  true  Intent 
of  the  parties,  as  apparent  In  the  In- 
strument, should  determine  whether 
covenants  are  independent  or  condi- 
tional. Instead  of  any  technical  rules 
of  which  the  parties  were  totally 
ignorant,  and  the  application  of 
which  would,  in  most  cases,  utterly 
defeat  their  intention'.  This  is.  In 
our  judgment,  theproper  rule  of  con- 
struction." "The  Wellsville  v.  Getsse, 
3  Oh.  St.  333,  337. 

"The  contract  may  be  entire  or 
severable,  according  to  the  circum- 
stances of  each  particular  case,,  and 
the  criterion  is  to  be  found  in  the 
question  whether  the  whole  quantity 
— all  of  the  things  as  a  whole — is  of 
the  essence  of  the  contract.  If  it 
appear  that  the  purpose  was  to  take 
the  whole  or  none,  then  the  contract 
would  be  entire;  otherwise.  It  would 
be  severable.  It  is  sometimes  dilfi- 
cult  to  determine  whether  the  con- 
tract Is  entire  or  severable  In  such 
cases,  and  there  is  great  diversity  of 
decisions  on  the  sUDject,  "but  on  the 
whole,  the  weight  of  opinion  and  the 
more  reasonable  rule  would  seem  to 
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snbjeet  matter  of  the  agnemmt.'*  A  contrast  may 
both  in  its  nature  and  its  teima  be  aeverable  and  yet 
rendered  entire  by  the  intention  of  the  parties.** 

[i  527]  3.  Divlabilitgr  of  SnbiMt  Matter.  The 
divisibility  of  the  subject  matter  of  the  eontraet  will 
not  determine  the  entire  or  severable  character  of 
the  contract,*'  although  it  may  often  aaaiat  in  de- 
termining the  intention  of  the  parties.*' 

[$  528]  4.  Apportionmeat  of  OonaideratioiL  A 
test  of  severability  which  has  frequently  been  ap- 
plied is  to  the  efFect  that,  if  the  consideration  is 
single,  the  contract  is  entire,  but  if  the  consideration 
is  either  expressly  or  by  necessary  implication  ap- 
portioned, the  contract  will  be  regarded  as  sever- 
able,*' although  this  test  will  not  necessarily  prevail 


over  other  provisions  of  the  contract  showing  a  con- 
trary intent  of  the  parties.**  So  where  the  portion 
of  the  contract  to  be  performed  by  one  party  con- 
sists of  several  and  distinct  itrans,  and  the  price  to 
be  paid  is  apportioned  to  each  item  according  to  the 
value  thereof  and  not  as  one  unit  in  a  whole  or  a 
part  of  a  round  sum,  the  contract  will  ordinarily  be 
regarded  as  severable;*'  and  this  rule  applies,  al- 
though the  eontawst  may  in  a  sense  be  entire,  if  what 
is  to  be  paid  is  clearly  and  distinctly  Apportioned 
to  the  different  items  as  such  and  not  to  them  as 
parts  of  One  whole.**  But  the  fixing  of  a  price  per 
unit  for  the  ascertainment  of  the  compensation  for 
performttnee  of  the  contract  as  a  whole  will  not  ren- 
der the  contract  severable.*' 


be  that  where  there  Is  a  purchase  of 
different  articles  at  different  prices 
at  the  same  time,  the  contract  would 
be  severable  as  to  each  article,  un- 
less the  taking  of  the  whole  was 
rendered  essential  either  by  the 
nature  of  the  subject-matter  or  by 
the  act  of  the  parties.'  This  rule 
makes  the  Interpretation  of  the  con- 
tract depend  on  the  Intention  of  the 
parties  as  manifested  by  their  acts 
and  the  circumstances  of  each  par- 
ticular case."  Wooten  v.  Walters, 
no  N.  C.  2S1.  256.  14  SB  734,  736. 

(a]  Xa  a  1— flln*  Ba|rHsli  oaaa  de- 
fendant had  agreed  with  plaintiffs  to 
supply  them  with  a  certain  quantity 
of  coal  to  be  delivered  In  equal 
monthly  installments  for  twelve 
months.  Plaintiffs  had  agreed  to 
send  wagons  to  receive  the  coal,  but 
during  the  first  month  did  not  send 
wagons  enough  to  receive  the  one 
twelfth  of  the  whole  amount.  De- 
fendant sought  to  rescind  the  con- 
tract, but  it  was  h61d  that  he  was  not 
entitled  to  do  so,  since  plaintiffs  were 
willing  to  continue  the  contract  as  to 
the  remaining  Installments,  and  it 
did  not  appear  to  have  b«en  the  in- 
tention of  the  parties  to  determine 
the  contract  on  the  failure  of  one  of 
them  to  fulfill  one  of  the  series  of 
terma  Simpson  v.  Crlppln,  !>.  R.  ( 
Q.  B.  14.  But  see  Hoar  v.  Rennle,  S 
R  &  N.  19,  157  Reprint  1083  (this, 
an  earlier  case.  Is  directly  opposed 
*  to  the  case  Just  referred  to.  Defend- 
ants had  bought  of  plaintiffs  a  large 
quantity  of  Iron  to  be  shipped  In  the 
months  of  June,  July,  August,  and 
September  In  about  equal  portions 
each  month,  and  plaintiffs  shipped 
only  a  small  portion  In  June,  not  be- 
ing nearly  the  portion  stipulated  for 
In  that  month,  and  It  was  held  that 
defendant  was  not  bound  to  accept 
the  smaller  quantity,  nor  any  subse- 
quent tender,  as  plaintiffs  had  sub- 
stantially failed  to  perform  their 
part  of  the  contract,  wnlch  formed  a 
condition  precedent  to  the  liability 
of  defendant). 

es.  U.  S.— Oray  v.  Hlnton,  7  Fed. 
(1,  2  McCrary  167;  Coos  Bay  Wagon 
Co.  v.  Crocker,  4  Fed.  577,  6  Sawy. 
C74. 

CaI.^Li08  Anaelea  Gas,  etc.,  Co.  v. 
Amalgamated  OU  Co.,  156  Cal.  776, 
106  P  55:  Sterling  v.  Gregory,  149 
CaL  117,  8S  P  306. 

111. — Wblte  Brass  Castings  Co.  v. 
Union  Metal  Mfg.  Co.,  135  111.  A.  32 
lapp  dlsm  232  111.  166.  33  NE  640.  122 
AmSR  63];  Chicago  Sanitary  DIst.  v. 
McMahon,  etc,  Co.,  110  111.  A.  510. 

Iowa. — Bamberger  v.  Burrows,  146 
Iowa  441.  124  NW  333;  Quarton  v. 
American  Law  Book  Co.,  143  Iowa 
517.  121  NW  1009,  32  LRANS  1:  Cole 
V.  Harvey.  142  Iowa  574,  120  NW  97; 
Pacific  Timber  Co.  v.  Iowa  Windmill, 
etc.,  Co..  135  Iowa  308,  112  NW  771; 
Dlbol  V.  Mlnott.  9  Iowa  403. 

Kan. — Crawford  v.  Surety  Inv.  Co., 
91  Kan.  748.  139  P  481. 

Ky. — Oilmore  v.  Samuels,  136  Ky. 
706.  183  SW  271,  21  AnnCas  611. 

La. — StockstUl  v.  Byrd,  132  La.  404, 
407.  61  S  446  [quot  C^c]. 

Md. — Broumel  v.  Rayner,  68  Md. 
47,  11  A  833. 

Mass. —  Barlow  Mfg.  Co.  v.  Stone, 


200  Mass.  168,  86  NB  806. 

Mo. — flmlth  V.  Phoenix  Ins.  Co.,  181 
Mo.  A.  466,  168  SW  831;  Green  v. 
Security  Mut.  L.  Ins.  Co.,  159  Mo.  A. 
277.  140  SW  325:  Dick  v.  Riddle.  139 
Mo.  A.  584.  123  8W  486. 

N.  H. — Piper  v.  Boston,  etc.,  R.  Co., 
75  N.  H.  435,  75  A  1041. 

N.  T. — Clark  v.  West,  137  App.  Dlv. 
23,  133  NTS  380  {aff  201  N.  Y.  600 
mem,  95  NE  1126  mem];  Cully  v. 
Isham.  125  App.  Dlv.  97,  109  NTS  92 
[aff  194  N.  Y.  684  mem.  88  NE  1117 
mem];  Toher  v.  Schaefer,  46  Misc. 
618,  91  NYS  3;  Oorse  v.  Lynch,  36 
Misc.  150,  72  NYS  1054;  Dowley  v. 
Schlffer,  13  NYS  652;  Ludlow  v.  Mc- 
Crea,  1  Wend.  228. 

N.  C. — StatesvlUe  Flour  Mills  Co. 
V.  Wayne  Distributing  Co.,  171  N.  C 
708,  88  SB  771. 

N.  D. — BlUott  Supply  Co.  v.  Green. 
35  N.  D.  641,  160  NW  1002. 

Oh. — ^Morgan  -v.  Ward,  Wright  474. 

Or. — Southwell  v.  Beesley,  6  Or. 
468. 

Pa. — Producer's  Coke  Co.  v.  Hill- 
man,  243  Pa.  813,  90  A  144;  Qulgley 
V.  Da  Haas,  82  Pa.  267:  William  P. 
Kelley  Brick  Co.  v.  Clay  Product  Sup- 
ply Co..  32  Pa.  Super.  408;  McKeefry 
V.  U.  S.  Radiator  Co.,  31  Pa.  Super. 
263:  Nolt  V.  Crow,  22  Pa.  Super.  113. 

Vt. — Thompson-Starett  Co.  v.  E.  B. 
Bills  Granite  Co.,  86  VL  282.  289,  84 
A  1017  [clt  Cyc]. 

N.  W.  Terr. — Flannaghan  ▼.  Hea- 
ley,  4  Terr.  L.  391. 

"Whether  a  contract  Is  entire  or 
divisible  cannot  be  determined  by  a 
single  term,  phrase  or  sentence, 
though  the  same  be  large  enough 
to  include  such  meaning,  unless 
throughout  the  whole  agreement,  the 
surrounding  circumstances,  and  good 
sense  and  justice  of  the  case  It  defi- 
nitely appears  that  It  was  the  Inten- 
tion of  the  parties  to  the  contract 
that  it  should  be  entire  and  indi- 
visible." Ganong  v.  Brown,  88  Miss. 
53,  62,  40  S  556.  117  AmSR  731  Iquot 
Bally  ▼.  Crespigny,  L.  R.  4  Q.  B. 
180]. 

[a]    'Vo   eertala  types   of   agree 

■ais 


the  courts  have  ascribed 
greater  relative  potency,  so  that  in 
the  absence  of  other  overmastering 
terms  they  by  their  own  force  estab- 
lish Intention.  But  no  rule  Is  per  se 
determinative."  Clark  v.  West,  137 
App.  Div.  28.  28,  122  NYS  380  [aff 
201  N.  Y.  669  mem,  96  NE  1125  mem]. 

60.  Dugan  ▼.  Anderson,  36  Md. 
667,  11  AmR  609. 

{a]  A  straager  to  tbe  ooatraot 
cannot  question  its  character  In  a 
collateral  proceeding.  Palmer  Oil, 
etc.,  Co.  T.  Blodgett.  60  Kan.  712,  67 
P  947. 

ei.  International  Contracting  Co. 
V.  U.  S.,  47  Ct  CI.  158;  Bamberger  v. 
Burrows,   145  Iowa  441,   124  NW  133. 

[a]  lb  Tionlata^a,  under  Civ.  Code 
art  2108,  an  obligation  Is  divisible  or 
indivisible  according  as  It  has  for  Its 
object  a  thing  or  a  fact  which  Is  or 
is  not  susceptible  of  division,  either 
material  or  intellectual.  StockstUl  v. 
Byrd,  132  La.  404,  61  S  446.' 

ML  Bamberger  v.  Burrows,  146 
Iowa  441,  124  NW  333;  Paclflo  Timber 
Co.  V.  Iowa  Windmill,  ete.,  Co.,  136 
Iowa   808.    112   NW   771;    Brown   v. 


Exeter  Mach.   Worits,   60  Pa.   Super. 
366-  Smith's  Est..  69  Pa  Super.  8. 

•a.  Ala. — ^Klrkland  v.  Oatea  26 
Ala.  465:  Wolfe  y.  Parham,  18  Ala. 
441;  Leaird  v.  Davis,  17  Ala.  448. 

Ark. — Duffle  v.  Pratt,  76  Ark.  74, 
88  SW  842. 

Cal. — Peo.  V.  Brooks,  16  Cal.  11. 

Fla. — Stokes  v.  Baars,  18  Fla.  666. 

III. — ^Antlgo  Bank  v.  Union  Trust 
Co.,  149  111.  343,  36  NB  1029,  23  LRA 
611;  Chicago  Sanitary  Dist.  v.  Mc- 
Mahon, etc.,  Co.,  110  111.  A.  610. 

Iowa. — Comptograph  Co.  v.  Bur- 
roughs Adding  Mach.  Co.,  159  NW 
466;  Osgood  v.  Bauder,  76  Iowa  560, 
39  NW  887,  889,  1  LRA  655;  Dlbol  ▼. 
Mlnott,  »  Iowa  408. 

Md. — Stansbury  v.  Frlnger,  11  Gill 
A  J.  149.  ' 

Mich. — Keystone  Lumber,  etc.,  Co. 
V,  Dole,  43  Mich.  370,  6  NW  412. 

Minn. — Bentley  v.  Bdwards,  126 
Minn.  179,  146  NW  347,  61  LkANS 
264,  AnnCasl916C  882. 

Mont. — Mattison  v,  Connerly,  46 
Mont.  108.  126  P  861, 

Nebr. — Burwell.  etc.,  Irr.,  etc.,  Co. 
V.  Wilson.  57  Nebr.  396,  77  NW  762. 

N.  H. — Hale  v.  Brown,  69  N.  H.  651, 
47  AmR  224. 

N.  J. — Haslack  v.  Myers,  26  N.  J. 
L,  384. 

N.  T.— Central  New  York  Tel.,  etc, 
Co.  V.  Averlll,  68  Misc.  59,  110  NYS 
273  [rev  on  other  grounds  129  App, 
Dlv.  762,  144  NYS  99  (mod  on  other 
grounds  199  N.  Y.  128,  92.  NE  296,  139 
AmSR  878.  32  LRAN^  494)]. 

N.  C. — Johnson  y.  Dtmn,  61  N.  C. 
122. 

Pa.— <J111  v.  Johnstown  Lumber  Co.. 
151  Pa.  534,  25  A  120;  East  Union  Tp. 
V.  Ctomrey,  9  A  290;  Clay  Commercial 
Tel.  Co.  V.  Root,  4  A  828,  829;  Gotts- 
man  v.  Pennsylvania  Ina  Co.,  66  Pa. 
210,  94  AmD  65. 

Vt— Walte  V.  Stanley,  88  Vt.  407. 
92  A  633,  LRA1916C  886. 

See  Madden  v.  Smith,  28  Kan.  798; 
Phelps  v.  Sheldon,  13  Pick.  (Mass.) 
50,  28  AmD  659  (both  holding  con- 
tract entire). 

[a]  ZUnstratiOB.— A  contract  for 
the  sale  of  land  and  personalty  for  a 
single  consideration  Is  Indivisible. 
Walte  v.  Stanley,  88  Vt.  4i07,  92  A 
633,  LRA1916C  886. 

M.  Producers'  Coke  Ch).  v.  HIU- 
man,  248  Pa.  313,  90  A  144. 

es.  111.— -Amsler  v.  Bruner,  173  IlL 
A.  337. 

Iowa. — Dlbol  V,  Mlnott.  9  Iowa  403. 

Mass. — Barlow  tiltg.  Co.  v.  Stone. 
200  Mass.   158,  86  NB  306. 

Minn. — Spear  v.  Snider,  29  Minn. 
463,  13  NW  910. 

N.  Y.— Dowley  v.  Schlffer,  IS  NYS 
662. 

Okl. — ^Tecumseb  v.  Bums,   30  Okl.  ' 
503,  120  P  270. 

Pa. — Bpown  v.  Exeter  Mach. 
Works,  60  Pa.  Super.  365. 

ee.  Amsler  v.  Bruner,  173  111.  A. 
337;  Dlbol  v.  Mlnott,  9  Iowa  403; 
Barlow  Mfg.  Co.  v.  Stone,  200  Masa 
158,  86  NE  306;  Crawford  v.  McKin- 
ney^  165  Pa.  606,  30  A  1046. 

97.  Ark. — ^Turner  v.  Baker,  30  Ark, 
186.  J  p 

Conn. — Cobum     v.     Hartford,     tv-^ 
Conn.  290. 

Iowa.— Bamberger  v.  Burrows,  146 
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[.(  528]  6.  OonatnteUon  by  PurtiM.  Acts  of  the 
parties  in  treating  the  contraot  as  entire  or  sever- 
able have  an  important  bearing  on  its  constmction.*" 

[i  530]  6.  Pt^ment  in  InstaUments  or  as  Work 
Progresses.  The  fact  that  a  contract  provides  for 
payment  from  time  to  time  as  the  work  progresses 
under  the  contract  will  not  in  itself  render  the  con- 
tract severable,"^  unless  the  provision  amoants  to  an 
apportionment  of  the  consideration  to  separate  por- 
tions of  the  work,^"  and  this  is  true  of  provisions 
generally  for  installment  pa3^ents  under  a  con- 
tract." 

[$  ^1]  D.  OonditioDs,  Warranties,  and  Ezoep* 
tions  or  Provisos — ^1.  Conditions — a.  In  CteneraL 
A  conditional  contract  has  been  defined  as  an  execu- 
tory contract  the  performance  of  which  depends  on' 
a  condition.^  No  particular  form  of  words  is  neces- 
sary to  create  either  a  condition  precedent  or  sub- 
sequent, but  the  question  must  be  determined  by  the 
intention  of  the  parties/'  whatever  may  be  the  order 


in  which  the  stipnlatioDS  an  placed  or  the  manner 
in  which  they  are  expressed.^*  It  ia  frequently  diffi- 
cult to  determine  whether  a  particular  stipulation  in 
a  contract  constitutes  a  covenant  or  a  condition,  it 
having  been  well  said  that  the  difference  relates 
largely  to  the  remedy,  and  if  the  breach  of  the  agree- 
ment pertains  to  the  validity  of  the  instrument  or 
is  a  ground  for  forfeiture  it  is  a  condition,  while 
if  the  remedy  for  a  breach  is  merely  an  action  at 
law  for  damages  the  agreement  is  a  covenant.'' 

Aleatory  contxacts  under  the  civil  law  are  defined 
as  mutual  ag^reements,  of  which  the  effects,  with 
respect  both  to  the  advantage  and  losses,  whether 
as  to  all  the  parties  or  to  one  or  more  of  them, 
depend  cm  an  uncertain  event.'* 

L$  532]  b.  Oonditions  Precedent.  A  condition 
precedent  in  the  law  of  contracts  either  may  be  a 
condition  which  must  be  performed  before  the  agree- 
ment of  the  parties  shall  become  a  binding  con- 
tract," or  it  may  be  a  condition  which  must  be 


Iowa  441,  124  NW  33S. 

Mass. — Weed  v.  Clogaton,  98  Mass. 
147. 

Minn. — Bentler  v.  Eklwards,  126 
It  Inn.  179,  146  NW  S47,  61  LRANS 
254,   AnnCasl915C  «82. 

Mont. —  Isaacs  v.  McAndrew,  1 
Mont.  437. 

N.  Y. — Kumbcrger  v.  Hartford,  114 
NTS  808:  Jennlnirs  v.  Camp,  18 
Johns.  94,  7  AmD  867:  McMillan  v. 
Vanderlip.  12  Johns.  165,  7  AmD  299. 

N.  C— White  V.  Brown,  47  N.  C. 
408. 

Oh. — Stein  v.  The  Prairie  Rose,  17 
Oh.  St.  471.  93  AmD  <SI. 

Wis. — ^Prautach  v.  Bftsmussen,  133 
Wis.  181,  lis  NW  416. 

Sask. — La  Plante  v.  Klnnon,  8 
Saak.  L.  26,  21  DomLR  298,  80  West 
L.R  349,  8  WestWkly  332. 

[a]  ninstratlons. — For  Illustra- 
tions of  the  rule  stated  In  the  text 
see  Turner  v.  Baker,  SO  Ark.  186 
(teachingr  school  at  rate  per  month): 
Cobum    V.    Hartford,    38    Conn.    290 

i building  of  sewer  at  price  per  foot); 
>ibol  V.  Mlnott,  9  Iowa  403  (paint- 
ing and  glazing  at  price  per  house); 
Stewar*  v.  Thayer,  170  Mass.  660,  49 
NB  1020;  Stewart  v.  Thayer.  168 
Mass.  619,  47  NE:  420.  60  AmSR  407 
(giving  concerta  at  price  per  week); 
Johnson  v.  Fehsefeldt.  106  Minn.  202, 
118  NW  797.  20  LRANS  1069  (thresh- 
ing at  price  per  bushel);  Isaacs  v. 
McAndrew,  1  Mont.  437  (employment 
at  price  per  yeax);  Kumberger  y. 
Hartford,  114  NTS  808  (alteration 
and  Installation  of  machlneiy);  Jen- 
nings V.  Camp,  13  Johns.  (N.  T.)  94 
7  AmD  367  (clearing  and  fencing 
land  at  price  per  acre);  McMillan  v. 
Vanderlip,  12  Johns.  (N.  T.)  166,  7 
AmD  299  (spinning  yarn  at  price  per 
run);  White  v.  Brown,  47  N.  C.  408 
(hiring  of  sleighs  at  '  price  per 
month);  Stein  v.  The  Prairie  Rose, 
17  Oh.  St.  471,  93  AmD  631  (hiring  of 
vessel  at  price  per  day);  Prautscn  v. 
Rasmussen,  133  Wis.  181,  113  NW 
416  (furnishing  crushed  stone  at 
price  per  cubic  yard);  Warehouse, 
etc.,  Supply  Co.  v.  Galvln,  96  Wis. 
«23,  71  ifW  804,  65  AmSR  57  (car- 
riage of  salt  at  price  per  barrel). 

68.  Richmond  v.  Dubuque,  etc.,  R. 
Co.,  33  Iowa  422-  Nav.  Co.  v.  Louts 
Sands  Salt,  etc.,  Co.,  174  Mich.  1.  140 
NW  565;  Powell  v.  Russell.  88  Miss. 
549,  41  S  6;  Ramsay  v.  Brown,  77 
Miss.  124,  25  S  151,  78  AmSR  620; 
Blake  V.  Volght,  16  Daly  898.  11  NTS 
716  taff  134  N.  T.  69,  31  NE  256,  SO 
AmSR  622J. 

89.  D.  C. — Moran  v.  Wagner,  28 
Apt).   317. 

Qa. — Freeman  v.  Campbell,  22  Oa. 
184. 

111.— Chicago  v.  Sexon,  115  111.  230, 
2  NE  263. 

N.  J. — Qrassman  v.  Bonn,  88  N.  J. 
Eo.  43. 

Oh. — Newman  Lumber  <3o.  v.  Pnr- 


dum,  41  Oh.  St.  873. 

Pa. — Qulgley  v.  De  Haas,  82  Pa. 
287;  Shires  v.  O'Connor,  4  Pa.  Super. 
496,  40  WklyNC  388. 

Sask.-^Webber  v.  Copeman,  7  Dom 
LR  58,  21  WestLR  9617 

BuUdlar  aaA  ooaatawMon  ooa^ 
tracts  see  Building  and  Construction 
Contracts  i  45. 

TO.  Keeler  v.  Clifford.  62  111.  A.  64 
raff  165  III.  544,  46  NB  248];  Dibol  v. 
Mlnott,  9  Iowa  403;  Usher  v.  Hlatt, 
18  Kan.  196;  Collins  Bay  Rafting, 
etc.,  Co.  V.  New  Tork,  etc.,  R.  Co.,  82 
Can.  S.  C.  216  [allowing  app  22  C!an 
LTOccNotes  250]. 

71.  Hutchinson  v.  New  Tork,  etc, 
Co.,  229  Fed.  610,  143  OCA  678:  Statei 
V.  Scoggin,  10  Arte.  326;  Smith's  Est., 
68  Pa.  Super.  8;  Toung  v.  Watson, 
(Tex.  Civ.  A.)  140  SW  840. 

[a]  XUovtrattOBs. — (1)  A  contract 
between  a  merchant  and  a  chemist 
under  which  the  chemist  was  to  ren- 
der services  from  Sept.  1,  1908,  to 
July  1.  1909,  for  which  the  merchant 
agreed  to  pay  the  sum  of  three  thou- 
sand dollars,  payable  in  monthly  in- 
stallments of  three  hundred  dollars, 
is  a  contract  for  employment  for  ten 
months  and  is  not  a  divisible  con- 
tract. Toung  V.  Watson,  (Tex.  Civ. 
A.)  140  SW  840.  (2)  A  Contract  for 
the  sale  of  d-tId  wood  on  a  specified 
tract  of  land,  in  such  amount  as  the 
buyer  shall  be  able  to  cut  and  re- 
move within  five  yeafs  from  date,  the 
consideration  to  be  paid  on  a  stump- 
age  basis  measured  by  the  number  of 
cords  actually  cut  and  removed,  is 
entire,  notwithstanding  provisions 
for  payments  in  Installments  and  an 
agreement  not  to  cut  less  than  a  cer- 
tain number  of  cords  per  year. 
Hutchinson  v.  New  Tork,  etc.,  Co., 
229    Fed.   CIO,    143   CCA    578.      (3)   A 

Satlent  agreed  to  pay  his  physician 
ve  thousand  dollars  for  its  treat- 
ment of  a  disease  ,.lth  which  the  pa- 
tient was  amicted,  to  be  divided  into 
payments  of  five  hundred  dollars 
every  three  months  until  paid,  and  it 
was  held  that  the  contract  was  en- 
tire, and  that  the  splitting  up  of  the 
consideration  into  partial  payments 
was  not  inconsistent  with  such  con- 
struction. Smith's  Est.,  59  Pa.  Su- 
per. 8. 

[b]  Division  of  paTiuent. — Where 
defendant  agreed  to  purchase  certain 
lumber  from  plaintiff  and  to  pay  him 
a  certain  sum  in  consideration  of 
his  not  engaging  In  the  lumber  busi- 
ness for  two  years,  that  the  price  of 
the  lumber  was  paid  and  payment  of 
the  remainder  was  postponed  tempo- 
rarily did  not  show  that  the  contract 
was  severable.  Sauser  v.  Kearney, 
147  Iowa  336.  126  NW  322. 

VS.  Nashville,  etc.,  R.  (>>.  v.  Jones, 
2  Coldw.  (Tenn.)  674,  584  tquot  Story 
Contr.  J  20  p  331. 

78.  Ind. — ^Watson  v.  Deeds,  3  Ind. 
A.  75,  29  NE  161. 


Iowa. — Cavanagh  v.  Iowa  Beer  Co., 
136  Iowa  236.  113  NW  866. 

Me. —  Skowhegan  Water  Oo.  v. 
Skowhegan  Village  Corp.,  102  Me. 
323.   66  A  714. 

Mass. — Schwoerer  v.  Boylston  Mar- 
ket Assoc,  99  Mass.  286. 

N.  T. — Barruao  v.  Madaa,  1  Johns. 
146.  ^^ 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Jones,   2   Coldw.    674. 

"Whether  a  given  stipulation  Mo 
a  contract]  is  to  be  deemed  a  condi- 
tion precedent,  a  condition  subse- 
quent or  an  independent  agreement 
is  purely  a  question  of  intent.  'And 
the  intention  must  be  determined  by 
conceding  not  only  the  words  of  the 
particular  clause,  but  also  the  lan- 
guage it  the  whole  contract  as  well 
as  the  nature  of  the  act  required  and 
the  subject  matter  to  which  it  re- 
lates.' "  Skowhegan  Water  Co.  v. 
Skowhegan  Village  Corp.,  102  Me. 
823.  382,  66  A  714. 

"No  technical  words  are  requisite 
to   render   a  stipulation   a   condition 

Srecedent  or  suDsequent,  nor  does  it 
epend  on  the  position  of  the  words, 
but  it  rests  on   the   good  sense  and     « 
plain  understanding  of  the  contract, 
and  the  acts  to  be  performed  by  the 

Sartles  respectively."  Barruso  v. 
ladan,  3  Johns.  (N.  T.)  146.  148. 
74.  Flnley  v.  King,  8  Pet.  (U.  3.) 
346,  7  L.  ed.  701;  Barry  v.  Alsbury. 
Lltt.  Sel.  Cas.  (Ky.)  241;  Gardiner  v. 
Corson,  16  Mass.  600;  Tlleston  v. 
Newall,  13  MajBS.  406;  Johnson  v. 
Reed.  9  Mass.  78,  6  AmD  36;  Bamiso 
V.  Madan,  2  Johns.   (N.  T.)   146. 

78.  Cavanagh  v.  Iowa  Beer  Cte., 
136  Iowa  286,  113  NW  866. 

76.  La.  Rev.  Civ.  Code  (1876)  art 
2982;  Losecco  v.  Gregory,  108  La.  648, 
651,  32  S  986;  Moore  v.  Johnston,  8 
La.  Ann.  488;  Henderson  v.  Stone,  1 
Mart.  N.  S.   (La.)   639. 

OamMlas  ooatmot  see  Gaming 
[20  Cyc  921]. 

▼alMllT  of  altatonr  coatxaet  la 
Vorto  Bioo  see  Territorltb  [38  Cyc 
2081. 

77.  Ala. — Metropolitan  L.  Ins.  C!o. 
V.  Goodman,  10  Ala.  A.  446,  66  S  449. 

Iowa. — Gait  v.  Provan,  181  Iowa 
277,  108  NW  760;  Jones  v.  U.  S. 
Mutual  Ace.  Assoc,  92  Iowa  662,  (1 
NW  485. 

La. — Terger  v.  Simmons,  136  La. 
280,    67   S   3. 

N.  C. — Hughes 'V.  Crt>oker.  148  N. 
C.   818.   62   SB   429,  128  AmSR  606. 

Wis. — Redman  v.  .ffitna  Ins.  O)^ 
49   Wis.   431,   4   NW    691. 

"A  condition  precedent  calls  for 
the  performance  of  some  act  or  the 
happening  of  some  event  after  the 
terms  of  the  contract  have  been 
agreed  upon,  before  the  contract  shall 
take  effect.  That  is  to  say,  the  con- 
tract is  made  in  form,  but  does  not 
become  operative  as  a  contract  untU 
some    future    specified    act    is    per- 


Por  lator  oases,  developaieats  and  ohsagMln  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fulfilled  before  the  duty  to  perform  an  existing  con- 
tract arises'*  and  in  this  case  may  oonsiat  in  peiv 
fonnanee  of  his  promise  by  one  of  the  parties^'  or 
the  happening  of  some  other  stipulated  contin- 
gency. The  question  of  whether  stipulations  in  a 
contract  constitute  conditions  precedent  is  one  of 
eonstruction  dependent  on  the  intent  of  the  parties 


to  be  gathered  from  the  words  they  have  employed 
and,  in  case  of  ambiguity,  after  resort  to  the  other 
permissible  aids  to  interpretation."^  As  is  the  case 
with  other  provisions  of  the  contract,"'  conditions 
precedent  are  to  be  construed  in  accordance  with  the 
true  intent  and  meaning  of  the  parties."* 
[i  633]  c.  Oonditions  Subseanent.    A  condition 


Un  22]-   Northwest- 
Co.  V.  Ward,  (Okl.) 


formed,  or  some  sabsequent  event 
occurs."  Redman  v.  /Eltna  Ins.  Co., 
49    "Wis.   4S1,   439,   4   NW  591. 

"A  condition  precedent  In  a  con- 
tract is  an  act  to  be  performed  by 
one  party  before  the  accruing  of  a 
liatklUtr  of  the  other  party,  and 
proof  of  such  a  condition  does  not 
vary  or  contradict  the  contract,  but 
^ho-ws  that  no  contract  between  the 
parties  ever  became  effective."  Cava- 
nagb  V.  Iowa  Beer  Co.,  136  Iowa  (36, 
241.    113  IfW  86(. 

[a]  ■tatutory  dellalttOB^— "A  con- 
dition precedent  is  one  which  la  to 
be  performed  before  soma  right  de- 
pendent thereon  accrues  or  some  act 
dependent  thereon  Is  performed." 
Sunshine  Cloak,  etc..  Co.  v.  Roqiiette, 
30  K.  r>.  143,  152,  152  NW  369,  LRA 
1916E  932  [quot  Comp.  L.   |  6771). 

[b]  Condmosa  praoadent  and  sab- 
a««iaaBt  dUTer,  In  that  the  former  Is 
one  by  the  performance  of  which  a 
right,  estate,  or  thing  is  obtained  or 
rained;  the  latter  one  by  the  per- 
formance of  which  a  right,  estate, 
or  thing  already  obtained  is  )<ept 
and  continued.  Adams  v.  Ouyandotte 
Valley  R.  Co.,  «4  W.  Va.  181,  61  SB 
341.  See  Burton  v.  Shotwell,  IS 
Bush  (Ky.)  271  (holding  contract  not 
dependent  on  completion   of  sale). 

TB.     Wells    v.    Smith,    2    Edw.     (N. 
T.)    78   [aff  7  Pal 
em   Nat.  L,.  Ins,   ' 
IBS    F   624. 

79.     See  Infra  I  694. 

SO.     See  infra>  ||    698-706. 

81.  Antonelle  v.  Kennedy,  etc., 
Lumber  Co.,  140  Cal.  309,  7S  P  966; 
Montreal  Banic  v.  Recknagel, .  109  N. 
T.  482,  491,  17  NE  217;  Blodgett  v. 
Hall.  11  Misc.  626,  628.  32  NTS  788; 
Adams  v.  Guyandotte  Valley  R.  Co., 
64  -W.  Va.  181,  61  SB  341.  Aad  see 
cases  infra  this  note. 

'That  which  Is  a  condition  must 
be  some  provision  which  cannot  be 
severed  from  the  agreement  and 
leave  It,  within  a  fair  interpreta- 
tion, as  their  contract."  Montreal 
Bank  v.  Recknagel,  supra. 

"Whether  a  provision  shall  have 
the  effect  of  a  condition  on  which 
a  promise  to  pay  Is  rendered  depend- 
ent is  often  a  question  of  much  dif- 
ficulty, and  the  decision  of  the  ques- 
tion must  depend  upon  the  intention 
of  the  parties,  to  be  collected  in 
each  particular  case  from  the  terms 
of  the  agreement  itself  and  from  the 
subject-matter  to  which  It  relates, 
and  on  the  reason  and  sense  of  (he 
thing,  as  It  can  be  collected  from 
whatever  constitutes  the  agreement 
souKht  to  be  enforced,  and  such  a 
condition  must  be  some  provision 
which  cannot  be  severed  from  the 
agreement  and  leave  it,  within  a 
fair  Interpretation,  as  the  contract 
of  the  parties."  Blodgett  v.  Hall, 
supra. 

[a]  znastratloaa  of  oondittons 
piecedaat. — Whltehurst  v.  Boyd,  8 
Ala.  375  (good  and  sufficient  title  as 
condition  to  payment);  Flick  v. 
Hahn's  Peak,  etc..  Canal,  etc.,  Co.,  16 
Colo.  A.  485,  66  P  453  (delivery  of 
note  and  stock  as  condition  to  pay- 
ment); Cowlea  V.  Buckingham,  49 
Conn.  121  (sale  as  condition  to  make 
up  deficit);  Oliver  v.  Morse,  104  III. 
A.  129  (securing  sum  for  incorpora- 
tion and  purchase  of  land  as  trustee 
as  condition  to  payment);  Miller  v. 
Nugent.  12  Ind.  A.  348,  40  NE  282 
(sale  of  farm  as  condition  for  re- 
linquishment of  bargain);  Maysvllle 
Tel.  Co.  V.  Maysville  First  Nat.  Bank, 
142  Ky.  878,  184  SW  886  [extending 
op  and  den  reh  140  Ky.  61,  130  SW 
820]  (payment  of  debts  of  old  cor- 
poration as-conditlon  to  obtaining  of 
stocks  and  bonds .  of  new  corpora- 
tion); Dalrymple  v.  Lauman,  28  Md. 


376  (sale  of  bonds  as  condition  to 
subscription);  Gllson  v.  Blanchard, 
1  Allen  (Mass.)  420  (passage  of 
statute  as  condition  to  payment  for 
license  to  use  patent);  Richardson  v. 
Boston  Chemical  Lal>oratory,  9  Mete. 
(Mass.)  42  (payment  of  note  as  con- 
dition to  cancellation  of  execution); 
Hyde  v.  Boston,  etc.,  (3o.,  21  Pick. 
(Mass.)  90  (award  by  arbitrators  as 
condition  to  execution  of  mortgage); 
Wright  V.  Wilcox,  62  Minn.  438,  64 
NW  483  (payment  of  debt  as  condi- 
tion for  relinquishment  of  claim); 
Fultz  V.  House,  14  Miss.  404  (deliv- 
ery of  slaves  as  condition  to  com- 
£romise);  Hecht  v.  Taubel,  66  N.  J. 
I.  419,  26  A  902  (satisfactory  color 
as  condition  to  purchase  of  recipe 
for  dyeing);'  Armstrong  v.  Ebener, 
46  N.  J.  Eq.  467,  19  A  266  (sale  of 
property  as  condition  to  compensa- 
tion); Clark  V.  West,  193  N.  T.  349, 
86  NB  1  [rev  126  App.  Dlv.*654,  110 
NTS  110]  (abstinence  from  intoxi- 
cating liquor  as  condition  for  pay- 
ment); Jacocks  v.  Morrison,  129  App. 
Ulv.  284,  113  NTS  322  (selection  of 
plot  as  condition  to  securing  con- 
veyance); Jones  V.  Garrlgues,  76 
Aop.  Div.  639,  78  NTS  400  (obtaining 
of  mortgage  as  condition  to  delivery 
of  deed):  Mendenhall  v.  Kllnck,  60 
Barb.  634  [afT  61  N.  Y.  246]  (discov- 
ery of  oil  as  condition  to  execution 
of  lease);  Anderson  v.  West,  38  N. 
Y.  Super.  441  (shipment  of  peach 
crop  as  condition  for  payment); 
See  V.  Bernheimer,  38  N.  T.  Super. 
40     (arrival    of    goods    at    speclfled 

glace  as  condition  for  payment); 
llodgett  V.  Hall,  11  Misc.  626,  32 
NTS  788  (adjustment  of  corporate 
affairs  as  condition  for  payment); 
Ferris  v.  Purdy,  10  Johns.  (N.  T.) 
369  (necessity  as  condition  to  fur- 
nishlng  of  dwelling);  Lacy  v.  Hall, 
37  Pa.  360  (provision  for  securing 
of  title  as  condftion  to  exchange  of 
property);  Austin  American  Nat. 
Bank  V.  Dancy,  (Tex.  Civ.  A.)  40  SW 
551  (delivery  of  proof  of  engraving 
as  condition  to  payment), 

[b]  atlpulatioiui  held  aot  to  oos- 
■tfiute  ooadltloB  pMoadeBt^— Bab- 
cock  V.  Northern  Pac.  R.  Co.,  26  Fed. 
756  (application  of  invention  to  lo- 
comotive engines);  Prairie  Farmer 
Co.  V.  Taylor,  69  111.  440,  18  AmR 
621  (agreement  to  ke»>  press  in 
order  permanently):  Buchholz  v. 
Feustel,  179  111.  A.  396  (promise  to 
pay  "when  I  get  the  Dig  church 
built");  Kooper  v.  Fischer,  7  KyL 
363  (sale  of  land  ks  precedent  to  de- 
mand of  enhanced  price) ;  Rumford 
Falls  Boom  Co.  v.  Rumford  Falls 
Paper  Co.,  96  Me.  96,  61  A  810  (de- 
termination by  mutual  agreement  of 
net  coat  of  work,  or  proportion  of 
rent  chargeable  as  condition  to  ac- 
tion for  rent);  Bell  v.  Boston,  101 
Mass.  506  (compliance  with  condi- 
tions by  other  subscribers  as  con- 
dition to  subscription);  Crocker  v. 
Whitney,  10  Mass.  316  (agreement 
to  pa^  money  to  creditor  of  a  sea- 
man if  there  should  be  so  much  due 
to  hlra  from  the  ship);  Daly  v.  Stet- 
son, 118  N.  T.  269,  23  NB  369  (pro- 
duction of  plays  certain  number  of 
weeks);  Chllds  v.  Smith,  46  N.  T. 
.14  (organization  of  corporation  be- 
fore payment  of  debt);  Dady  v. 
O'Rourke,  61  App.  Div.  529,  70  NTS 
691  [rev  on  other  grounds  65  App. 
Div.  466,  72  NTS  827]  (payment  of 
encumbrances  and  execution  of  deed 
as  condition  to  payment  of  money); 
Boll  V.  Pfadenhauer,  61  App.  Div. 
244,  64  NTS  977  (assignment  of  judg- 
ment before  payment  of  balance 
due);  Place  v.  Union  Exp.  Co.,  2 
Hlit.  (N.  T.)  19  (requirement  that 
all  claims  for  damages  shall  be  pre- 
sented at  a  particular  place  for  set- 


tlement not  a  condition  precedent 
to  liability);  Sanford  v.  Halsey,  2 
Den.  (N.  T.)  235  (subscription  of  en- 
tire amount  as  condition  to  liability 
upon  subscription);  Brackett  v. 
Morse,  23  Vt.  664  (giving  cattle  en- 
tire range  of  pasture);  Cuddy  v. 
Cameron,  (B.  C.)  13  WestLR  632 
[app  dism  16  WestLR  602]  (agree- 
ment for  arbitration). 

Bependeiit  aad  lsd.*psnd«iit  oov*- 
nants   see   infra  i|    538-544. 

83.     See  supra  {  ^^2. 

83.  Schwab  v.  bridge.  27  Cal.  A. 
204,  149  P  603;  Reed  v.  Bills,  68  111. 
206.   See  also  cases  infra  this  note. 

[a]  ParttcnIar  eondltioas  oonsld- 
•vsd.— (1)  Completion  of  work.  Cald- 
well V.  Harrison,  11  Ala.  765  (build- 
ing of  bridge):  Eriekson  v.  Brandt, 
53  Minn.  10,  66  NW  62  (effect  oi 
existence  of  liens) ;  Parmelee  v.  Os- 
wego, eto.,  R.  Co:,  7  Barb.  699  [aff 
6  N.  T.  74]  (completion  of  salt 
works).  (2)  Composition  with  cred- 
itors. Heyer  v.  Bromberg,  74  Ala. 
524  (agreement  to  postpone  claim  "if 
the  otner  creditors  would  grant  the 
extension");  Elastic  Tip  Co.  v.  Gra- 
ham, 185  Mass.  697,  71  NE  117  (con- 
dition tliat  sufflclant  creditors  should 
sign  to  enable  control  of  proceed- 
ings in  insolvency);  McFarland  v. 
Smith,  6  Cow.  (N.  Y.)  669  (condition 
on  arrangement  with  creditors  at 
particular  place);  Felt  v.  Davis,  48 
Vt.  606  (condition  that  plaintiffs' 
creditors  sign  a  paper  agreeing  not 
to  embarrass  or  molest  them  for  the 
space  of  three  years").  (3)  En- 
forcement of  obligation  of  third  per- 
son. Pollard  V.  Murrell,  6  Ala.  661 
(suing  makers  of  note  to  insolvency) ; 
Burnett  v.  Thompson,  1  Ala.  469 
(making  an  effort  to  collect); 
Thomas  v.  Woods,  4  Cow.  (N.  Y.) 
173  (payment  if  debt  cannot  be  col- 
lected by  due  process  of  law).  (4) 
Execution  of  good  or  legal  title. 
Rorabacher  v,  Lee,  16  Mich.  169  (ef- 
fect of  bond  of  indemnity  against 
defects  of  title).  (5)  Execution  of 
releases.  Fogg  v.  Suburban  Rapid 
Transit  Co.,  80  Hun  274,  36  NTS  964 
(satisfactory  release  of  liens);  Bal- 
timore, etc.,  R.  Co.  v.  McCullongb,  12 
Gratt.  (63  Va.)  596  (judgment  held 
not  to  excuse  execution  of  release). 
(6)  Furnishing  of  soldiers,  seamen, 
etc.  Shattuck  v.  Eastman,  12  Allen 
(Mass.)  369,  370  (payment  for  the 
furnishing  of  names  "if  said  men 
are  duly  credited  .  .  .  and  go  to 
make  a  part  of  the  quota  of  said 
ward");  Bagley  v.  Francis,  14  Mass. 
453  (performance  of  duty  as  sea- 
men on  board  of  vessel).  (7)  Giving 
of  security.  Satterfleld  v.  Keller,  14 
La.  Ann.  606  (furnishing  reliable 
city  acceptances).  (8)  Organization 
of  corporation.  Childs  v.  Smith,  46 
N.  T.  34  [rev  66  Barb.  45];  Glfford 
V.  WlUoughby'a  Mashonaland  Expe- 
dition Co.,  Ltd.,  16  T.  L.  R.  24  (pay- 
ment on  "flotation"  of  mining 
claims).  (9)  Payments  by  third  per- 
sons. Read  V.  Davis,  SS  Me.  379  (ef- 
fect of  surrender  of  note  without 
payment).  (10)  Payments  4)f  debts. 
Ellis  V.  Kelly,  33  Miss.  696  (agree- 
ment to  pay  ''when  the  debts  of  the 
gartnership  should  be  paid");  Wood- 
urn  V.  Gannon,  36  N.  J.  Eq.  89  (vol- 
untary reduction  of  mortgage  not 
payment).  (11)  Prosecution  of  suits 
or  legal  determination  of  facts. 
Rogers  v.  Law,  1  Black  (U.  S.)  253, 
17  L.  ed.  68  (when  residuary  share 
of  estate  ascertained);  Myers  v.  By- 
ars,  99  Ala.  484,  12  S  430  (determi- 
nation of  contest  as  to  rtght  to  lot- 
tery prize):  Gilman  v.  Jones,  87  Ala. 
691,  5  S  785,  4  LRA  113  (establish- 
ment of  superiority  of  lien);  Webpr 
V.  Porter.  46  Ark.  460  (payment  when 
outstanding  liabilities  of  estate  are 


566     [13  C.  J.] 


CONTRACTS 


[§  533 


subsequent  is  one  which,  if  performed  or  violated, 
as  the  case  may  be,  defeats  the  contract.**    Pro- 


visions for  forfeiture  are  not  favored,**  and  c<«di- 
tions  subsequent,  when  relied  on  to  work  a  for- 


aacertained) ;  Burton  ▼.  Lockert,  9 
Ark.  411  (success  ot  suit  to  recover 
slaves);  Berlin  v.  Hinckley,  123 
Cal.  166,  56  P  896  (determination  of 
heirship):  Friable  v.  Moore,  SI  Cal. 
616  (conflrmatlon  of  Mexican  Brant); 
Hamden  v.  Merwln,  64  Conn.  418,  8 
A  670  ((riving  of  notice  before  un- 
dertaking legal  proceedings);  John- 
son V.  Clarke,  22  Oa.  641  (recovery  of 
property  by  action);  Reed  v.  Ellis, 
68  III.  206  (successful  prosecution  of 
suit  pending):  Avery  v.  Vail,  S6  III. 
A.  667  (cancellation  of  adverse  claim 
to  public  land);  Toms  v.  Smith,  5 
3.  J.  Marsh.  (Ky.)  821  (decision  of 
suit);  Trabue  v.  Reynolds,  7  KyL 
288  (ascertainment  of  deficit  in  trust 
fund);  Ver  Duyn  v.  Detroit,  etc., 
Plank-Road  Co.,  141  Mich.  460,  104 
NW  612  (affirmance  of  judgments, 
Oakes  v.  Rodgers,  47  Minn.  38.  49 
NW  330,  28  AmSR  326  (determina- 
tion that  Judgment  was  not  a  Hen); 
Lehigh  Valley  Terminal  R  Co.  v. 
Currio,  64  N.  J.  Eq.  84,  33  A  824  [aft 
54  N.  J.  Eq.  700  mem,  37  A  1117 
mem]  (setting  aside  of  ordinance  on 
certiorari);  Vilas  \.  Page,  106  N.  T. 
439,  13  NB  748  (determination  of 
validity  of  title  of  purchaser  from 
corporation);  Valentine  v.  Central 
Nat.  Bank.  10  AbbNCas  (N.  Y.)  188 
(rendition  of  ^  "final  judgment"); 
Kies  v.  Tifft,  1  Cow.  (N.  Y.)  98  (pay- 
ment "when  collected  by  due  course 
of  law");  Ball  v.  Murry,  10  Pa.  Ill 
(agreement  Involving '  establishment 
of  lawful  right  to  patent);  Dickey 
v.  Schretder,  3  Berg.  &  R.  (Pa.)  418 
(agreement  to  refund  "money  if  pur- 
chaser cannot  hold  land  by  law); 
Wiggins  v.  Gin,  3  Baxt.  (Tenn.) 
140  (agreement  to  invalidate  a  mort- 
gage); Eikel  v.  Randolph,  6  Tex. 
Civ.  A.  421,  26  SW  62  (rendition  of 
judgment  declaring  grant  valid); 
jarvls  V.  Rogers,  3  Vt.  336  (institu- 
tion of  suits  fer  benefit  of  prom- 
isor); Penfleld  v.  Filmore,  Brayt. 
(Vt.)  43  (when  prosecution  of  suit 
to  supreme  court  necessary).  (Ifi) 
Removal  of  encumbrances.  Hodges 
V.  Holeman,  1  Dana  (Ky.)  60  (re- 
moval of  partnership  liens  and  state 
of  facts  from  which  a  lien  may  arise 
not  an  encumbrance).     (13)   Sale  or 

Surchase  of  property  as  condition, 
trasser  v.  Bulkley,  194  Fed.  355; 
114  CCA  246  (election  to  purchase 
under  option);  Burget  v.  Bradburn, 
28  Ind.  484  (sale  of  land  not  com- 
piled with  where  purchase-money 
notes  not  paid):  Cole  v.  Harvey, 
142  Iowa  674,  120  NW  97  (condition 
for  sale  of  land  not  fulfilled  by  sale 
of  portion);  Pratt  v.  Prouty,  104 
Iowa  419,  73  NW  1035,  85  AmSR 
472  (agreement  to  sell  stock  to  two 
persons  as  agreed  upon  does  not  re- 
quire sale  to  one) ;  Reed  v.  Golden, 
26  Kan.  600  (purchase  of  eighty- 
acre  tract  containing  oil  well  not 
complied  with  by  purchase  of  sec- 
tion); Draper  v.  HoIIings,  163  Mass. 
127,  39  NB  793  (ability  to  purchase 
partner's  interest);  Hanson  v.  Dodge, 
134  Mass.  273  (sale  of  machinery); 
Bailey  v.  Joy,  132  Mass.  366  (pay- 
ment when  mortgages  are  placed); 
Cook  V.  Blake,  98  Mich.  889.  67  NW 
249  (sale  of  Jproperty  as  resylt  of 
advertising) ;  Easterly  v.  Jackson,  29 
Mont.  496,  75  P  367  (agreement  to 
share  profits  on  resale);  Nassau  v. 
Guttrldge,  70  N.  J.  L.  191,  56  A  137 
(agreement  to  furnish  customer  not 
fulfilled  until  payment  made);  Van- 
dermulen  v.  Vandermulen,  108  N.  T. 
195,  15  NE  383  (sale  of  premises 
fulfilled  by  condemnation  for  rail- 
road purposes);  Levy  v.  Burgess,  64 
N.  T.  390  (bonds  sold  must  be  in- 
dorsed according  to  condition); 
Myers  v.  Buel.  67  App.  Dlv.  290,  73 
NYS  484  (sale  of  corporate  stock); 
Duperat  v.-  Behan,  6  Daly  (N.  Y.) 
119  (purchase  of  lease  of  market 
stall  not  equivalent  to  securing 
lease  from  city);  Simon  v.  Burgess, 


71  Misc.  800,  127  NYS  147  [mod  on 
other  grounds  146  App.  Dlv.  37,  130 
NYS  642]  (agreement  to  pay  excess 
realised  over  certain  sum  on  resale) ; 
Gee  V.  Burt,  (Tex.  Civ.  A.)  33  SW 
663  (purchaser  found  must  be  able 
to  pay  purchase  price);  Rogers- 
Ruger  Co.  v.  McCord,  116  Wis.  261, 
91  NW  686  (condition  to  pay  profits 
on  resale  not  fulfilled  until  purchase 
price  reduced  to  money  value).  (14) 
Securing  of  loan.  Scovell  v.  Up- 
ham,  56  Minn.  267.  66  NW  812  (ef- 
fect of  securing  loan  for  less 
amount).  (16)  Stock  subscriptions. 
Seghers  v.  New  Orleans  Impr.,  etc., 
Co.,  1  Rob.  (La.)  239  (agreement  to 
pay  premium  in  case  bank  goes  into 
operation  within  a  flxea  time); 
Stover  v.  Flack,  SO  N.  Y.  64  (agree- 
ment to  sell  stock  purchased  on 
joint  account  or  demand).  (16)  Sub- 
scriptions upon  condition.  Turner 
V.  Baker,  30  Ark.  186  (subscription 
to  school  on  condition  that  certain 
number  of  pupils;  are  obtained); 
Bates  College  v.  Bates,  186  Mass. 
487  (gift  to  college  on  condition  that 
it  can  "raise"  a  similar  sum)-  Spring- 
field St.  R.  Co.  ▼.  Sleeper,  121  Mass. 
29  (when  sum  required  is  sub- 
scribed hereto);  Westminster  College 
V.  Gamble,  42  Mo.  411  (obtaining  of 
specified  sum  for  endowment  of  pro- 
fessorship); Canandarqua  Academy 
V.  McKechnie,  90  N.  Y.  618  (gift  to 
school  conditioned  to  be  returned 
when  school  shall  cease);  Dodge  v. 
Gardiner,  81  N.  Y.  239  (contribution 
toward  raising  a  larger  sum  as  a 
fund);  Dungan  v.  Safford,  41  Oh.  St. 
15  (completion  of  railroad  between 
certain  points);  Mercer  County  v. 
Coovert,  6  Watts  &  S.  (Pa.)  70  (lo- 
cation of  bridge  at  certain  place). 
(17)  Successful  operation  of  machin- 
ery. McKernan  v.  Collins,  37  Ind. 
876  (successful  operation  of  fur- 
nace): Tripp  V.  New  Metallic  Pack- 
ing C;o.,  137  Mass.  499  ("successful 
working"  of  certain  metallic  pack- 
ing). (18)  Miscellaneous  conditions. 
Pollak  V.  Brush  Electric  Assoc,  128 
U.  S.  446,  9  set  119,  32  L.  ed.  474 
(adoption  of  light  for  street  light- 
ing); Nelson  x.  Manning,  53  Ala. 
649  (declaration  of  peace  between 
United  States  and  Confederacy); 
Jordan  v.  Roney,  23  Ala.  758  (cure 
of  negro);  Brown  v.  Wyandotte,  etc., 
R.  Co.,  68  Ark.  184,  56  SW  862  (re- 
moval of  logging  road);  Bourn  v. 
Dowdell,  (Cal.)  60  P  695  (guaranty 
of  profit);  Yellow  Jacket  Gold,  etc., 
MIn.  Co.  v.  Holbrook,  24  Cal.  A.  687, 
688.  142  P  128  ("in  c&sie  said  sum 
shall  not  have  been  paid  at  such 
time  by  said  L..  In  accordance  with 
the  terms  of  the  foregoing  order") ; 
Thompson  v.  Bradbury,  5  Ida.  760, 
51  P  758  (payment  of  sums  realized 
"in  excess  of  the  estimates"  of  cer- 
tain engineer);  Union  El.  R.  Co.  v. 
Nixon,  199  III.  235,  65  NE  314  faff 
99  111.  A.  602]  (passage  of  elevated 
railroad  ordinance);  Conkling  v. 
Springfield,  39  111.  98  (deposit  of 
earth  excavated  in  grading);  Haines 
V.  WelT-ick,  155  Ind.  548,  58  NE  712, 
80  AmSR  251  (payment  when  certain 
person  should  attain  the  age  of  twen- 
ty-one years);  Patterson  v.  Augusta 
water  Power  Co.,  30  Me.  91  (re- 
demption from  mortgage);  Monahan 
V.  William  W.  Babcock  Co.,  209  Mass. 
13.  95  NE  222  (payment  when  "all 
windows  In");  Gray  v.  Gardner,  17 
Mass.  188  (arrival  of  vessel,  and 
payment  on  condition  that  certain 
quantity  of  oil  should  not  arrive  at 
certain  porta) ;  Yanish  v.  J.  '  Nells 
Lumber  Co.,  101  Minn.  78,  111  NW 
921  (permission  by  government  to 
apply  deposit  in  payment  of  timber 
cut  on  government  land);  Orne  v. 
Sullivan.  4  Miss.  161,  34  AmD  74 
(valuation  of  improvements  by  dis- 
interested parties);  Wheeler  v.  Chest- 
nut. 95  Mo.  A.  646,  69  SW  621  (that 
geologist's  report  should  aid  sale  of 


land);  Missouri-Edison  Electric  Co. 
V.  M.  J.  Steinberg  Hat  etc.,  Co..  94 
Mo.  A  648.  68  SW  383  (talcing  of 
electric  service  stipulated  time); 
Lippincott  v.  Tilton,  14  N.  J.  L.  361 
(life  or  death  of  mother  and  child); 
Taylor  v.  Philip,  76  N.  Y.  68S  (pay- 
ment  in  case  of  award  of  work): 
PuUar  V.  Easton,  6  Lans.  (N.  Y.)  247 
(payment  in  case  promisee  should 
not  make  satisfactory  bargain  to  re- 
main on  premises):  Ayres  v.  Cluig- 
ley  Furniture  Co.,  69  N.  Y.  Super.  4. 
12  NYS  669  (Introduction  of  cus- 
tomers) ;  Carey  Litho.  Co.  v.  Maga- 
zine, etc.,  Co.,  70  Misc.  641,  127  XYS 
300  (meeting  market  price);  Sager 
v.  Gonnermann,  SO  Misc.  600,  100 
NYS  406  (obtaining  subscribers  to 
creamery);  Spencer  v.  Spencer,  11 
Paige  (N.  Y.)  169  (if  he  shall  marry 
and  Iiave  a  feunily):  Staite  v.  Collins, 
6  Oh.  126  (location  of  canal):  Dod- 
son  v.  Crocker,  16  S.  D.  481.  94  NW 
391  (condition  that  mechanics'  liens 
shall  be  "first  claim");  Pearl  v. 
Nashville,  Meigs  (Tenn.)  597  (tak- 
ing possession  of  waterworks);  El- 
liston  v.  Morrison.  3  Tenn.  Ch.  2ii 
(rebuilding  of  house);  Landa  v. 
Obert,  78  Tex.  33,  14  SW  297  (estab- 
lishment of  innocence  of  charge  of 
crime)-  Bally  v.  Chancellor,  89  Va. 
87,  16  SB  607  (coming  into  "free  and 
full  possession^'  of  an  estate);  Cobbs 
v.  Fountaine,  3  Rand.  (24  Va.)  4tii 
(if  person  not  convicted  by  a  certain 
day). 

84.  Gait  V.  Provan,  181  Iowa  277, 
108  NW  760;  Cunningham  v.  Morrell. 
10  Johns.  (N.  Y.)  203,  6  AmD  133; 
Northwestern  Nat.  L.  Ins.  Co.  v. 
Ward,  (pkl.)  156  P  624;  Nash\-llle. 
etc.,  R.  Co.  V.  Jones,  2  Coldw.  (Tenn.) 
674,  684,  And  see  cases  Infra  tbis 
note. 

"A  condition  subsequent,  is  one 
which  follows  the  performance  of 
the  contract,  and  operates  to  defeat 
and  annul  It  upon  the  subsequent 
failure  of  either  i>arty  to  comply 
with  the  conditions.''  Nashville, 
etc.,  R.  Co.  V,  Jones,  supra  [quot 
Parsons  Contr.J. 

[a]  lUnatzattoiia  of  eomdltUns 
•«M«4,nsiit  will  be  found  In  the  fol- 
lowing cases:  Harvey  v.  U.  S.,  i 
Ct.  CI.  501  (provision  for  reentry  and 
completion  of  work  by  government): 
Phillips  V.  Longstreth,  14  Ala.  337 
(procuring  release  of  driver);  Gait 
V.  Provan,  131  Iowa  277,  108  NW  760 
(stipulation  against  making  claim 
against  estate);  Sioux  City  stock- 
Yards  Co.  v.  Sioux  City  Packing  Co.. 
110  Iowa  386.  31  NW  712  (occupation 
and  use  of  premises  for  certain  pur- 
pose); Clark  V.  Langworthy,  3  Iowa 
661  (provision  for  payment  provid- 
ing act  of  congress  passes  at  specl- 
flen  session);  Union  Sawmill  Co.  v. 
Lake  Lumber  Co.,  120  La.  106,  44  S 
1000  (completion  of  railroad  to  speci- 
fied point);  Hamilton  v.  Kneeland,  1 
Nev.  40  (provision  for  pumping  of 
water  from  mine);  Kellam  v.  Mo 
Kinstry,  69  N.  Y.  264  [aff  6  Hun 
381]  (stipulation  for  removal  of  tan- 
bark  by  specified  time) ;  Federal  San- 
itary Clearing,  etc.,  Co.  v.  Loeb,  147 
App.  Dlv.  737.  182  NYS  66  (provi- 
sion for  employment  of  seller  of  pat- 
ent and  for  advancement  of  capital 
to  corporation);  McGaunten  v.- Wil- 
bur, 1  Cow.  (N.  Y.)  257  (payment  on 

86.  U.  S. — Clamp  Mfg.  Co.  ▼.  Par- 
ker. 91   Fed.   705,   34  CCA  6S. 

Fla. — McCaskill  v.  Union  Naval 
Stores  Co.,   69  Fla.  671,  62  S  961. 

Mo. — Heman  v.  Wade,  140  Mo.  340. 
41  SW  740. 

Nebr. — Hlle  v.  Troupe,  84  Nebr. 
266,  121  NW  109. 

Tex. — Payne  v.  Cox,  (Civ.  A.)  143 
SV^   336 

W.  Va. — Eastern  Oil  Cki.  v.  Coulev 
ban.   66  W.   Va.   631,   64   SB   836.        t 

Coaatraotlon  of  oomtxacts  ■)! 
Afalast  forfsitars  see  supra  I  512.  ,> 


For  UttM  eaaes,  developments  and  obanff**  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  numt'V. 


§§   53^-538] 


CONTRACTS 


[13  C.  J.]     567 


feitnre,  must  be  created  hy  express  terms  or  bT 
clear  implication,  and  are  to  be  strictly  construed, 
not  being  aided  by  implications."  But  the  plain 
letter  of  an  agreement  cannot  be  disr^arded  •,  and 
further,  where  it  would  be  impossible  otherwise  to 
avoid  inequitable  results,  words  of  a  mere  covenant 
have  sometimes  been  held  to  imply  a  condition  sub- 
sequent.** 

[$  534]  d.  SiupensiTB  Oonditions.  Under  the  civil 
law  an  obligation  on  a  suspensive  condition  is  one 
which  depends  either  on  a  future  and  uncertain 
event  or  on  an  event  which  has  actually  taken  place, 
without  its  being  yet  known  to  the  parties.*"  This 
suspensive  condition  is  the  equivalent  of  a  condition 
precedent  at  common  law." 

[$  535]  e.  Impossible  or  Repugnant  Oonditlo&B. 
A  nonsensical  or  repugnant  c(^ndition  will  be  inop- 
erative and  will  not  change  or  materially  affect  the 
contract,'^  and  the  same  is  true  of  a  condition  which 
is  impossible  or  insensible;*^  but  if  any  sense  or 
certainty  may  be  made  of  the  condition,  it  is  held 
that  both  the  obligation  and  the  condition  must 
stand.** 

[4  536]  2.  Warrautiea.  The  term  "warranty" 
has   been  defined  as  meaning  an  agreement  which 


refns  to  the  subject  matter  of  the  contract,  but 
which  is  collateral  to  its  main  purpose,  not  being 
an  essential  part  of  it,  either  trom  the  nature  of 
the  ease  or  the  agreement  of  the  parties.* 

/ranly  will  not  be  implied  where  I]iie~oontract  ex- 
pressly  stipulateg .against  its  existence.*" 

~^lf  &3YJ  S.  Ezceptiops-and  Provisog,-.  The  ordinary 
office  of  an  exceptio^'^r  a  provi^p**  jlB  to  take  out 
of  the  contract  that  which  otherwise  would  have 
been  inchide|d  in  it,  or  to  guard  against  misinter- 
pretatioit!V^It  does  not  follow  that  the  insertion  of 
an  exception  will  render  it  necessary  to  regard  as 
included  all  other-subjects  of  the  same  general  class 
as  that  exclnde^^Hinless  the  general  language  of  the 
contract  leaves '  it  doubtful  whether  the  matter 
named  in  the  exception,;w^Id  otherwise  have  been 
within  its  general  tenafeJ^A  proviso  in  a  contract 
whiobNis  totally  repugnant  to  the  contract  itself  is 
voidj/nor  can  a  proviso  be  construed  so  as  to  en- 
large the  agreemenLy 

[i  538]  E.  Depenaent  and  Independent  Oovenants 
and  StipolationB-^l.  Definitions  and  Distinctions. 
Ag^ements  are  mutual  and  dependent  where  per- 
formance by  one  party  is  conditioned  on  and  sub- 
ject to  performance  by  the  other,'  and  a  party  who 


SSL  n.  S.— Hug^hea  v.  IT.  S.,  46  Ct. 
CI.  517. 

Ala. — McFadden  v.  Henderson,  128 
Ala.    221,  29  S  640. 

Cal. — Davidson  T.  Bllis.  9  Cal.  A. 
145,    98   P   254. 

Fla. — McCaaklll  v.  Union  Naval 
Stores  Co.,  59  Fla.  671,  62  S  961  (non- 
payment of  taxes). 

Ida. — ^Klngr  v,  Seebeck.  20  Ida.  228, 
118    P  292 

III. — North,  etc,  RoIUnK  Stock  Co. 
V.  O'Hora,  73  111.  A.  691. 

Ind. — Hunt  v.  Beeson,  18  Ind.  380; 
Phenlx  Ins.  Co.  v.  Lorenz,  7  Ind.  A 
266.    88  NB  444,  34   NE  496. 

La. — 'Harper  v.  Citizens'  Bank,  61 
La.  Ann.  511,  26  S  466.- 

Mo. —  Grats  v.  Highland  Scenic  R. 
Co.,  16B  Mo.  211,  66  SW  223. 

Nebr. — Walker  v.  Burtlesg,  82 
Nebr.  211,.  117  JTW  349,  82  Nebr.  214, 
118  NW  113. 

Or. — ^Rainier  v.  Masters,  79  Or.  684, 
154  P  426,  166  P  1197. 

Tenn. — Ramsey  t.  Bdgrefleld,  etc, 
R.  Co.,  3  Tenn.  Ch.  170. 

Tex. — South  Texas  Tel.  Co.  v. 
HantlnKton,_ie4  Tex.  360,  186  SW 
1063,  138  SW  381  [rev  (Civ.  A)  121 
SW    242]. 

W.  Va. — Buskirk  v.  Peck,  67  W. 
Vb.   860,  SO  SB  342. 

Wis. — ^Bogie  V.  Bogle,  41  Wis.   209. 

Ont. — Parrott  v.  McLean,  16  Ont 
W^R  806. 

[a]  TnUUjmMit  or  toaaob  of  eon- 
<UtUm^i— For  cases  in  which  the  suffi- 
ciency of  performance  of  conditions 
subsequent  has  been  considered  see 
Warren  v.  TInsley,  63  Fed.  689,  8 
CCA  613  (realization  of  stated 
amount  from  assets):  The  Elevator 
Case,  17  Fed.  200,  8  McCrary  463 
(use  of  premises  for  other  than  a 
legitimate  business);  Lowrey  v.  Ha- 
waii Terr.,  19  Hawaii  123  (continu- 
ance of  school  as  institution  for  the 
cultivation  of  sound  literature  and 
solid  science  and  the  teaching  of  con- 
trary religious  tenet  or  doctrine); 
Green  v.  Birch,  2  III.  A.  628  (agree- 
ment to  support  unless  will  la 
broken);  Thayer  v.  Connor,  6  Allen 
(Mass.)  674  (termination  of  liability 
on  removal  of  tenant) ;  State  Bank  v. 
Hastings,  1  Dougl.  (Mich.)  225,  41 
Amt>  649  (agreement  to  Indemnify 
against  particular  claims  and  liabili- 
ties); Blathews  v.  Mulvey,  88  Minn. 
342,  37  NW  794  (provision  for  pay- 
ment of  taxes);  Wadsworth  v.  Qreen, 
3  N.  T.  Super.  78  (holding  of  title 
invalid  "under  ludlcial  decision"); 
Moorehead  v.  Gibson,  3  Grant  (Fa.) 
167  (provision  for  making  of  title 
through  ludlcial  sale,  provided  prop- 


ge  line; 

Ullaf  In  Mtilty  araliiit  forf •itnra 

Equity  [16  Cyc  78], 
7.     Tetley  v.  McElmarry,  201  Mo. 


V 


erty  did  not  sell  at  more  than  stated 
sum);  Monroe  v.  Wilson,  29  Wash. 
121.  69  P  633  (operation  of  opposition 
stage  line) 
Sdlaf  In 
see 

87.  Tetley  _  _  _  _ 
382,  100  SW  37;  Haas  v.  Mutual  L. 
Ins.  Co.,  84  Nebr  682.  121  NW  996, 
26  LRANS  747.  19  AnnCas  58;  Hlle 
V.  Troupe,  84  Nebr.  266,  121  NW  109. 

88.  Hamilton  v.  Kneeland,  1  Nev. 
40;  Barton  v.  Travelers'  Ins.  Co.,  84 
S.  C.  209,  66  SE  118.  See  also  supra 
i  613. 

SOw  Western  Lime,  etc.,  Co.  v.  Cop- 
er River  Land  Co.,  188  Wis.  404,  l2o 
•W  277. 

90.  See  La.  Civ.  Code  art  2043; 
RainboUt  v.  O'Brien,  24  Que.  K. 
B.  88  (holding  that,  where  two  par- 
ties agreed  to  purchase  from  the 
government  certain  timber  berths  at 
private  sale,  one  furnlshlnar  the  ex- 
perience and  knowledge,  the  other 
the  funds,  and  that  no  sale  could  be 
obtained  from  the  government,  but 
later  on  the  same  timber  bertha  were 
publicly  sold  at  auction,  and  one  of 
tlie  contracting  partiea  bought  them, 
the  other  party  has  no  right  to  claim 
that  the  sale  falls  under  the  contract, 
as  this  later  must  be  considered  as 
a  contrajM  under  a  suspensive  condi- 
tion wliich  has  failed). 

•1.  New  Orleans  v.  Texas,  etc.,  R. 
Co.,  171  U.  S.  812,  18  set  876,  43  L. 
ed.  178. 

SS.  Stockton  v.  Turner,  7  J.  J. 
Marsh.   (Ky.)  192. 

93.  Merrill  v.  Bell,  14  Miss.  780; 
Racine  County  Bank  v.  Ayers,  12 
Wis.  512. 

[a]  Applications  of  ml*.— (1)  A 
condition  in  a  stock  subscription, 
providing   for   its   forfeiture   on   the 

?1vinK  of  notice  of  an  intention  to 
orfeit  at  or  before  a  date  which 
is  prior  to  the  date  of  the  subscrip- 
tion, is  a  nullity,  such  notice  being 
impossible.  Racine  County  Bank  v. 
Ayers.  12  Wis.  612.  (2)  Where  the 
contingencies  named  in  a  contract 
are  so  remote  and  uncertain  that 
they  may  never  happen,  or  where  it 
Is  certain  that  they  never  can  hap- 
pen, the  party  may  be  relieved 
therefrom  In  a  court  of  equity,  and 
a  court  of  law  will  in  a  proper  case 
disregard  the  conditions.  Peery  v. 
Cooper,    8   Mo.    205. 

Oonditions  on  vastlnr  of  estats  see 
Estates  [16  Cyc  6071. 

94b     Merrill  v.  Bell,  14  Miss.  730. 
[a]    Ooadttlons  held  aot  impoasl- 
bl*. — (1)  A  stipulation  that  the  price 
for  building  a  boat  should  be  paid 


as  soon  as  there  i^aa  sufficient  water 
In  a  certain  river  to  let  the  boat  out 
was  not  impossible.  Peery  v.  Cooper, 
8  Mo.  205.  (2)  An  agreement  by  a 
town  to  allow  one  of  two  claimants 
against  it  a  certain  amount,  provided 
.the  other  will  accept  another  stated 
amount,  la  not  iiqposslble.  Morrell 
v.  Dlxfleld.  30  Me.  167. 

9S.  EI  Paso,  etc.,  R.  Co.  v.  Elchel 
(Tex.  Civ.  A.)  130  SW  922,  936  [clt 
and  appr  Wald's  Pollock  Contr.  (3d 
ed)  p  656].  To  same  effect  Modern 
Woodmen  of  .America  v.  Vincent,  40 
Ind.  A.  711,  80  NE  327,  83  NE  476,  14 
AnnCas  89. 

Oovmaats  «f  wmrtma.tr  see  Cove> 
nants  [11  Cyc  1074];  Deeds  (18  Cyc 
662]. 

Wamuitlsai 
On   contracts   of   sale   of  personalty 

see  Sales  [36  Cyc  366]. 
In  application  for  Are  insurance  see 

Life  Insurance  [25  Cyc  798]. 
In  application  for  life  insurance  see 

Life  Insurance  [25  Cyc  798]. 

[aj  WsrraatlM  in  connsotlon  with 
maosJnery  fniaished. — ^MiUs  v.  Ma- 
bon,  9  Iowa  484  (milling  machinery); 
Fairbanks  v.  De  Lissa,  36  Mo.  A.  711 
(windmills);  Gove;  v.  Island  City 
Mercantile,  etc.,  Co.,  16  Or.  93,  17  P 
740  (milling  machinery);  Dubois  v. 
Bigler,   96   Pa   203    (steam  engines). 

98.     Mitchell  Mfg.  Co.  v.  Kempnec 

84  Ark.  349,  106.  SW  880;____I--::r:::-- 

97.  South  Texcui  Mortg.  Ck).  v.  Coe, 
(Tex.  Civ.  A.)  166  SW  419. 

98.  Halifax  v.  Nova  Scotia  Car 
Works,  Ltd.,  46  N.  8.  563. 

99.  Employers'  Liability  Assur. 
Corp.  ▼.  Morrow,  148  Fed.  750,  74 
(XJA  640. 

1.  Employers'  Liability  Assur. 
Corp.  v.  Morrow,  148  Pea.  750,  74 
CCA  640. 

&  Employers'  Liability  Assur. 
Corp.  v.  Morrow,  143  Fed.  760,  74 
CCA  640. 

3.  Rice  V.  Webster,  18  Hi.  381'; 
Benjamin  T.  McConnell,  9  111.  536,  46 
AmD  474. 

4.  Halifax  v.  Nova  Scotia  Car 
Works,   Ltd.,  46  N.  S.  652. 

5.  Houston  V.  Spruance,  4  DeL 
117;  Elliot  V.  Cameal.  2  A.  K.  Marsh. 
(Ky.)  308;  Griggs  v.  Moors,  168 
Mass.  364,  47  NE  128:  Lock  v. 
Wright,  Str.  669,  93  Reprint  708. 

[a]  A  dspsadMit  covenant  de- 
pends on  the  prior  performance  of 
some  act  or  condition,  and  until  the 
condition  is  performed,  the  other 
party  Is  not  liable  to  an  action  on  his 
covenant.  Bailey  v.  White,  3  Ala. 
330. 
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seeks  performance  miuC  show  perfonnance  or  a 
tender  or  readiness  to  perform  on  bds  part.*  Cove- 
nants or  stipulations  are  independent  when  the  con- 
sideration of  the  stipulation  cm  the  one  side  is  thd 
mutual  promise  on  the  'other,  and  an  aetnal  perform- 
ance or  tender  is  not  required,  but  the  remedy  on 
both  sides  is  by  action.''  Some  of  the  stipulations 
in  an  entire  contract  may  be  dependent  and  others 
independent,  according  to  their  nature  and  the 
order  of  performano&^  It  does  not  follow  that,  be- 
cause one  of  the  promises  in  an  agreement  is  inde- 
pendent, the  other  must  be  so  also.*    The  rules  by 


which  the  dependenee  or  independenee  of  covenants 
is  to  be  determined  apply  as  well  to  writings  not 
■nder  seal.^° 

[\  539]  2.  Intention  the  Tnie  Test.  While  the 
earlier  cases  recognized  exceedingly  nice  and  refined 
distinotiona  for  the  pnrposie  of  determining  the  char- 
acter of  covenants,"  the  rule  is  now  thoroughly  set- 
tled that  the  question  of  whether  they  are  inde- 
pendent or  dependent  rests  on  the  intention  of  the 
parties,^'  to  be  determined  from  the  sense  of  the 
entire  contract  rather  than  from  any  particular 
form  of  expression,'*  or  the  order  in  which  the 


e.  Barrett  v.  Hill,  S  Ky.  Op.  360; 
OoS  V.  Howard,  2  Ky.  Op.  30;  Bryne 
V.  Dorey,  221  Mass.  899,  108  NS  148; 
Origgs  V.  Moors,  168  Maaa.  364,  47 
NE  128;  Knight  v.  New  England 
Worsted  Co.,  2  Cush.  (Mass.)  271; 
Mailhot  T.  Turner,  1«7  Mich.  167,  121 
NW  804,  183  AmSR  333;  Holts  v. 
Olds,   (Or.)  164  P  S83.      . 

NeoMMdty  for  nerfonnlaf  dspend- 
•nt  covenant  see  infra  {  694. 

7.     AJa.— Bailey  v.  White,  8  Ala.  330. 

Cal. — Fresno  Canal,  etc.,  Co.  v.  Per- 
rln,  170  Cal.  411,  149  P  806;  Marino- 
vich  V.  Kllburn,  1B8  Cal.  688,  96  P  803. 

Del. — Houston  v.  Spruance,  4  Del. 
117. 

Ky. — Big  Run  Coal  Co.  v.  Employ- 
ers' Indemn.  Co.,  163  Ky.  B96.  174  SW 
26:  Elliot  T.  Carneal,  2  A.  K.  Marsh. 
308. 

Mass. — Knighl  v.  New  England 
Worsted  Co.,  5  Cush.  271. 

N.  y.— Pratt  V.  Gulick,  13  Barb. 
297;  Green  v.  Reynolds,  2  Johns.  207. 

Pa, — Long  V.  CaiTrey,  '93  Pa.  626. 

Eng. —  Jones  v.  Barkley,  2  Dougl.  - 
684,  99  Reprint  434;  Thorp  v.  Thorp, 
13  Mod.  455.  88  Reprint  1448;  Ware 
V.  Chappell,  Style  18(,  82  Reprint 
633;  Campbell  v.  Jones,  6  T.  R.  670, 
101  Reprint  708;  Thomas  v.  Cadwal- 
lader,  Wllles  496,  125  Reprint  1286. 

"An  Independent  covenant  is  where 
a  covenant  goes  only  to  a  part  of  the 
consideration  on  both  aides,  and  a 
breach  of  such  covenant  may  be  com- 
pensated In  diunages,  and  an  action 
may  be  maintained  for  a  breach, 
wltnout  averring  a  performance  of 
the  other  conditions.''^  Big  Run  Coal 
Co.  V.  Employers'  Indemn.  Co.,  163 
Ky.  698,  699,  174  SW  26. 

"Covenants  are  classed  In  law, 
where  stipulations  are  to  be  per- 
formed on  both  sides,  into  dependent 
and  independent,  conditional  and  un- 
conditional. In  the  flrst  class,  the 
party  in  whose  favor  the  condition 
Is,  is  not  bound  to  act  till  the  con- 
dition is  performed  by  the  other 
party.  In  addition  to  the  remedy 
which  the  law  may  give  him  for  a 
breach,  he  has  the  additional  se- 
curity of  withholding  the  considera- 
tion, and  may  also  bring  his  action 
for  the  breach.  In  the  second  class, 
the  parties  rely  on  the  remedy  af- 
forded by  law,  and  each  may  be  lia- 
ble for  a  breach  to  an  action."  Elliot 
V.  Carneal,  2  A.  K.  Marsh.  (Ky.)  308, 
809. 

[a]  "It  ta  the  promls*,  and  mot 
the  pMrfoimaaoe  tliaraof,  that  consti- 
tutes the  consideration,  except  where 
by  the  terms  or  necessary  intend- 
ment of  the  agreement  between  the 
puliea,  performance  on  one  side  is 
made  a  condition  precedent  to  per- 
formance on  the  other."  United,  etc. 
Rubber  Mfg.  Cos.  v.  Conard,  80  N.  J. 
L.  286,  293,  78  A  203,  AnnCa8l912A 
412  Icit  Cyc]. 

NeoMSttjr  'for  p*tfonaliig  inds- 
pandent  oownaat  see  infra  f  695. 

8.  Nesbltt  V.  McGehee,  26  Ala. 
748;  Hewitt  v.  Berryman,  5  Dana 
(Ky.)  162;  Griggs  v.  Moors,  168 
Mass.  SB4,  47  NB  128;  Knight  v.  New 
England  Worsted  Co.,  2  Cush.  (Mass.) 
271;  Kane  v.  Hood,  13  Pick..  (Mass.) 
281;     Couch     v.     IngersoU,     2     Pick. 

iMass.)  292-  Gardiner  v.  Corson,  15 
lass.  500.  See  Monk  v.  Tlfton  Nat. 
Bank.  12  Ga  A.  253,  76  SE  278  (hold- 
ing that  a  contract  embracing  more 


than  one  stipulation  may  be  partly 
conditional  and  contingent,  tuid  part- 
ly unconditional). 

"The  parties  have  an  undoubted 
right,  if  they  please,  to  make  their 
covenants  dependent  or  Independent 
throughout,  or  to  make  the  cove- 
nants Independent  as  to  one  thing, 
and  dependent  as  to  another.  They 
have  a  right  to  mould  their  contracts 
so  as  to  suit  their  mutual  conven- 
ience and  Interests;  and  when  the 
courts  can  ascertain  their  meaning, 
they  are  so  to  construe  the  contract 
as  to  give  effect  to  that  meaning, 
provided  the  purpose  be  lawful? 
Nesbltt  V.  McGehee,  26  Ala.  748,  756 
[quot  McCormick  v.  Badham,  191  Ala. 
3|9j_843,  67  S  60S]. 
"  9.  Dey  v.  Dox,  9  Wend.  (N.  T.) 
129,  133,  24  AmD  187.  See  Waldron 
V.  Brazil,  etc.,  Coal  Co.,  7  lit  A.  642 
(recognizing  rule). 

"In    all    cases    (except    concurrent 

eromises,  where  the  performance  of 
oth  takes  place  at  the  same  time) 
where  the  performance  of  one  prom- 
ise is  a  condition  precedent,  and 
must  be  performed  or  excused  before 
the  right  of  action  exists  for  the 
breach  of  the  other  promise,  the  one 
la  independent  and  the  other  depend- 
ant. The  definition  of  a  dependant 
covenant  shews  this.  If  A.  cove- 
nants to  do  or  to  abstain  from  doing 
a  certain  act,  in  consideration  of  the 
prior  performance  of  some  covenant 
on  the  part  of  B.,  A.'s  covenant  is 
termed  a  dependant  covenant,  because 
B.'s  right  of  suing  A.  for  a  breach  of 
this  covenant  depends  upon  the  prior 
performance,  or  what  is  equivalent, 
of  the  covenant  to  be  performed  by 
B.,  which,  from  its  nature,  is  termed 
a  condition  precedent.  Now  it  is  ob- 
vious that  the  covenant  of  B.  is  in- 
dependent, because  it  must  be  per- 
formed without  reference  to  the  cov- 
enant -of  A.,  and  for  a  breach  of  It, 
A.  may  recover  damages  without 
shewing  a  performance  himself. 
Where  the  promises  are  concurrent 
there,  either  party  seeking  to  enforce 
the  agreement  against  the  other 
must  aver  and  prove  performance  on 
his  part,  of  what  is  in  law  equiva- 
lent, before  his  right  of  action  com- 
mences."   Dey  V.  Dox,  supra. 

10,  Whitehurst  v.  Boyd,  8  Ala. 
376-  Johnson  v.  Reed,  9  Mass.  78,  6 
AmD  36;  Kellogg  v.  Nelson,  6  Wis,  125. 

11.  Bailey  v.  White,  3  Ala.  330; 
Roach  V.  Dickinson,  9  Gratt.  (50  Va.) 
164,  166. 

"There  is  perhaps  no  branch  of  the 
law  in  which  is  to  be  found  a  larger 
number  of  decisions  of  a  greater 
apparent  conflict  of  authorities  than 
that  in  which  the  effort  has  been 
made  to  define  the  dependence  and 
Independence  of  covenants,  and  to 
designate  the  class  to  which  any 
given  case  in  dispute  is  to  be  re- 
ferred. The  ^eat  effort,  however,  in 
Qie  more  recent  decisions,  has  been 
to  discard,  as  far  as  possible,  all 
rules  of  construction  founded  on  nice 
and  artificial  reasoning,  and  to  make 
the  meaning  and  intention  of  the 
parties,  collected  from  all  the  parts 
of  the  instrument  rather  than  from 
a  few  technical  expressions,  the 
guide  in  determining  the  character 
and  force  of  their  respective  under- 
takings." Per  Daniel,  J.,  in  Roach  v. 
Dickinson,    supra   [quot   Allemong  v. 


Augusta  Nat.  Bank,  103  Va.  24S,  248. 
48  SB  897]. 

18.  U.  S.— Pollak  v.  Brusb  Elec- 
tric Assoc,  128  IT.  S.  446,  >  SCt  lit, 
32  L.  ed.  474;  Finlay  v.  King,  3 
Pet.  846,  7  L.  ed.  701;  Qulnlan  v. 
Green  County,  167  Fed.  38.  84  CCA 
687,  19  LRANS  849  [mod  on  other 
grounds  211  U.  S.  582,  29  SCH  162,  53 
L.  ed.  335];  Bangs  v.  Lowber,  2  F. 
Cas.  No.  840,  2  Cliff.  167  (rev  on 
other  grounds  2  Wall.  728,  17  L..  ed. 
768]. 

Ala. — ^McCormick  v.  Badham,  191 
Ala.  339.  67  S  609:  Mautl  v.  sHland. 
88  Ala.  314,  3  »  688. 

Ky. — Hutchlngs  v.  Moore,  4  Mete 
110;  Hewitt  v.  Berryman,  5  Dana. 
162;  .Barry  v.  Alsbury,  Lltt.  Set  Cas. 
149. 

Me. — Sewall    v.  Wilkins,  14    Me.  168. 

Md. — Speake  v.  Sheppard,  6  Harr. 
&  J.  81. 

Mass. — Kniglit  T.  New  England 
Worsted  (3o.,  2  Cush.  271:  Gardiner 
V.  Corson,  16  Mass.  500;  'Tlleston  v. 
NewelL  18  Mass.  406-  Johnson  v. 
Reed,  (  Mass.  78,  6  AmD  36. 

Miss. — Robinson  v.  Harbour,  IX 
Miss.  795,  97  AmD  501,  2  AmR  671. 

Mo. — Con  P.  (3urran  Printing  Oo. 
v.  St.  Louis,  213  Mo.  22,  111  SW  812; 
Freeland  v.  Mitchell,  8  Mo.  487;  Daly 
V.  Carthage,  143  Mo.  A.  664,  128  SW 
266. 

N.  T. — 'Rosenthal  Paper  Qj.  v.  Na- 
tional Folding  Box,  etc.,  Co.,  17E  App. 
Dlv.  806,  162  NTS  814;  Gail  v.  Gall. 
67  Misc.  645,  108  NTS  647:  Slocum  v. 
Despard,  8  Wend.  615;  Barruso  v. 
Madan,  2  Johns.  14-5. 

N.  C. — ^Dwlgglns  V.  Shaw.  28  N.  C 
46. 

Oh. — Clermont  County  Comra.  v. 
Robb,  6  Oh.  490;  Dunham  ▼.  Dayton, 
etc.,    R.    Ck>.,    8    Oh.   Dee.    <Reprlnt) 

Pa. — Lippincott  v.  Low,  68  Pa.  814; 
Wright  V.  Smyth,  4  Watts  &  S.  637; 
Bredin  v.  Agnew,  3  Watts  ft  S.  300; 
McOrelish  v.  Churchman,  4  Rawle 
26;  Commonwealth  Title  Ins.,  etc, 
Co.  v>  Ellis,  18  Pa.  Co.  41. 

8.  D. — Ink  T.  Rohrig,  S3  S.  D.  648. 
122  NW  694. 

Va. — AUemong  v.  Augusta  Nat 
Bank,  108  Va.  243,  48  SB  897. 

Wash. — Toellner  v.  McGlnnis,  5( 
Wash.  430,  104  P  641.  24  LRAN3 
1082. 

"Whether  parties  to  a  contract 
have  stipulated  as  for  dependent  or 
independent  covenants,  in  respect  of 
the  obligations  assumed  thereunder, 
is,  of  course,  a  matter  of  intention, 
common  to  both,  to  be  collected  from 
the  contract  Itself,  together  with  the 
circumstances  surrounding  the  (Ar- 
ties at  the  time  and  those  attending 
the  engagement  they  make,  and  la 
the  light  of  the  common  sense  of  it" 
McCormick  v.  Badham.  191  Ala.  339, 
343,   67  S   609. 

"Whether  a  covenant  is  a  depend- 
ent or  an  Independent  one  must  be 
determined  according  to  the  meaninr 
and  Intention  of  the  parties  to  it  and 
is  often  a  task  of  great  difficulty. 
Conditions  are  generally  created  by 
such  words  as  'on  condition,'  'pro- 
vided that,'  'so  that,'  and  other  like 
phrases,  which  of  themselves  import 
a  condition."  Con  P.  Curran  Printing 
Co.  V.  St.  Louis.  213  Mo.  22,  36,  111 
SW  812  ' 

13.    Phtnisy  v.  Bush.  136  Ga  671, 
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stipulations  occur  in  the  instrument/*  the  order  of 
time  in  which  the  intent  of.  the  transaction  reqtiires 
perfonnanee  being  controlling."  This  intention 
mnst  be  gathered  from  the  eontmet  according  to  the 
ordinary  mles  of  constmetion,^'  on  consideration  of 
both  its  language  and  subject  matter.^'  In  ease  of 
donbt  covenants  will  generally  be  eonstraed  as  de- 
pendent rather  than  as  independent,  since  such  a 
construction  ordinarily  prevents  one  party  from 
having  the  benefit  of  the  contract  without  perform- 
ance of  his  own  obligations.^  Bnt  the  courts  are 
disinclined  to  construe  stipulations  in  a  contract  as 
conditions  precedent,  where  so  to  do  would  result 
in  injustice."  So  where  one  party  contracts  to  do 
work,  and  another  to  pay  a  stipulated  price  for  the 


some,  and  the  labor  is  capable  of  a  just  division  and 
apportionment,  these  stipulations  will  be  considered 
ind^endent,  and  a  full  performance  not  as  a  con- 
dition precedent  to  any  right  of  action,  onless  it  is 
expressly  so  stipulated  or  is  strongly  implied.'"  A 
dependent  promise  will  not,  however,  be  construed 
as  independent,  for  the  reason  that  the  parties  can- 
not be  restored  to  the  status  quo,"  or  because  of 
the  fact  that  the  contrary  construction  involves  a 
hardship."  Where  from  the  contract  it  is  evident 
that  the  intent  of  the  parties  is  that  performance 
on  the  one  side  shall  not  be  conditional  on  the  per- 
formance on  the  other,  the  promises  will  be  eon- 
stmed  as  independent.^ 
[$  540]    S.  Bnlas  for  Determining  Iiit«iition.   The 


70  SB  24S;  Grl|rK«  v.  Moors,  168 
Mass.  3S4,  47  NE  llS;  Knight  v.  New 
England  Worstftd  Co.,  2  Cush. 
(Mass.)  271;  Ink  t.  Rohrlg,  2S  S.  D. 
548.   122  NW  S84. 

[a]  ZllnatxatUnu— Where  one  con- 
tracts witb  another  for  performance 
of  services,  whether  hla  liability  be- 
comes fixed  only  after  such  services 
are  performed  may  be  governed  en- 
tirely by  the  contract,  and  even  the 
•mount  of  compensation  may  becom% 
fixed  and  certain  before  the  services 
are  completed.  Phinlay  y.  Bush,  186 
Oa.  678,  70  SB  248. 

14.  Ala.— Bailey  v.  White,  8  Ala. 
830. 

Del. — ^Houston  v.  Spruance,  4  Del. 
117. 

Ky. — Hutchlngs  v.  Moore,  4  Mete, 
110. 

Md. — Speaks  v.  Sheppard,  •  Hart, 
ft  J.   81. 

Mass.— Gardiner  v.  Corson,  15 
Mass.  600;  Tileston  v.  Newell,  12 
Mass,  408. 

N.  T. — Tompkins  v.  Elliot,  6  Wend. 
496;  Cunningham  v.  Morrell,  10 
Johns.  203,  <  AmB  882. 

N.  C— Clayton  v.  Blake,  26  N.  C 
497. 

N.  W.  Terr. — Twyford  v.  York,  2 
WestliR  848  [app  dism  8  WestLiR 
74]. 

16.  Ooodwin  V.  Lynn,  10  F.  Cas. 
Mo.  6,658,  4  Wash.  C.  C.  714;  McCor- 
mlck  V.  Badham.  191  Ala.  S89,  $7  S 
609;  Bailey  v.  White,  8  Ala.  330;  Oall 
v.  Gall,  127  App.  Div.  892,  112  NTS 
96. 

[a]  Ths  nss  of  tbs  woM  "first" 
in  stating  the  obligation  of  one  of 
the  parties  to  a  contract  is  not  con- 
clusive that  the  covenant  is  depend- 
ent. Ink  V.  Rohrig.  23  S.  D.  648,  122 
NW  694. 

fb)  "Vlis  mU  laid  dow&  y»r  &oid 
Iffanaflrtd,  O,  t^  and  often  quoted 
approvingly,  is  'that  the  dependence 
or  independence  of  covenants  was  to 
be  collected  from  the  evident  sense 
and  meaning  of  the  parties,  and  that, 
however  transposed  they  might  be  In 
the  deed,  their  precedency  must  de- 
pend on  the  order  of  time  In  wblch 
the  intent  of  the  transaction  requires 
their  performance.'  Jones  v.  Bark- 
ley,  2  Dougl.  £86,  691,  99  Reprint 
434."  Relndl  V.  Heath,  115  Wis.  219, 
223,  91  NW  734. 

\S.  Loud  V.  Ponona  Xand.  etc., 
Co..  163  U.  S.  664.  676,  14  SCt  928,  38 
L..  ed.  822;  Daly  v.  Carthage,  143  Mo. 
A.  564,  128  SW  266:  Schuler  v.  Schu- 
ler,  39  Fa.  Super.   636. 

"The  question  whether  covenants 
are  dependent  or  Independent  must 
be  determined  In  each  case  upon  the 
proi>er  construction  to  be  placed  on 
the  language  employed  by  the  parties 
to  express  their  agreement.  If  the 
language  is  clear  and  unambiguous  it 
must  be  taken  according  to  Its  plain 
meaninar  as  expressive  of  the  inten- 
tion of  the  parties,  and  under  settled 
principles  of  Judicial  decision  should 
not  be  controlled  by  the  supposed 
inconvenience  or  hardship  that  may 
follow  such  construction.  If  parties 
think  proper,  they  may  agree  that 
the  right  of  one  to  malntaTn  an  ac- 
tion against  another  shall  be  con- 
ditional or  dependent  upon  the  plain- 


tiff's performance  of  covenants  en- 
tered Into  on  his  part.  On  the  other 
hand,  they  may  agree  that  the  per- 
formance by  one  shall  be  a  condition 
precedent  to  the  performance  by  the 
other.  The  question  In  each  case  Is, 
which  intent  is  disclosed  by  the  lan- 
guage employed  in  the  contract?" 
Loud  v.  Pomona  Land,  etc.,  Co.,  163 
U.  S.  664.  576.  14  SCt  928,  38  L.  ed. 
822  rquot  Straus  v.  Teager,  48  Ibd. 
A.  488.  98  NE  877.  8801. 

17,  U.  S. — Loud  v.  Pomona  Land, 
etc.,  Co..  163  U.  S.  664,  14  SCt  928, 
38  L.  ed.  822;  Hamilton  v.  Home  Ins. 
Co.,  137  U.  8.  370,  11  SCt  138,  84  L. 
ed.  708;  Brusie  v.  Peck,  64  Fed.  820, 
4  CCA  697. 

Cal. — More  v.  Bonnet,  40  Cal.  261,' 

6  AmR  621;  Hill  v.  Grlgsby.  85  Cal. 
666. 

Ind.— Zintsmaster  v.  Gill,  114  NB 
210. 

Mass.-^Knlght     v.     New     England 
Worsted  Co.,   2  Cush.   271. 
,  Miss. — MoRaven  v.  Crlsler,  58  Miss. 
5^2. 

N.  T. — Tracy  v.  Albany  Exch,  Co., 

7  N.  T.  472,  67  AmD  688;  Northup  v. 
Northup,  6  Cow.  £96. 

18.  U.  S. — Lowber  v.  Bangs,  2 
WalR  728,  17  L.  ed.  768;  Philadelphia, 
etc.,  R.  Co.  V.  Howard,  18  How.  807, 
14  L.  ed.  157. 

Aleu— Wise  V.  Sparks,  78  S  894  (olt 
CycJ. 

Arts. — World's  Fair  Min.  Co,  t. 
Powers,  12  Arls.  285,  100  P  957. 

Hawaii. — ^Burbank  v.  Wood,  2  Ba^ 
wall  691. 

111. — Mecum  V.  Peoria,  etc.,  R.  Co., 
21  III.  683.  See  Bond  v.  Duntley  Mfg. 
Co.,  196  111.  A.  576;  Watts  v.  Baloh, 
182  111.  A.  877. 

La. — Stockstlll  V.  Byrd,  182  La. 
404,  61  S  446;  E*letcher  v.  Boettner,  2 
La.  A.  (Orleans)  898. 

Mass. — Mill  Dam  Pdy.  V.  Hovey,  21 
Pick.  417.       - 

Miss.— Robinson  v.  Btu-bour,  42 
Miss.  795,  97  AmD  601,  2  AmR  671; 
Peques  v.  Mosby,  16  Miss.  340. 

Mo. — Laswell  v.  National  Handle 
Co.,  147  Mo.  A.  497,  126  SW  969. 

Nebr. — Hamilton  v.  Thrall,  7  Nebr. 
210. 

N.  J.— Shinn  v.  Roberts,  20  N.  J.  L. 
485.  43  AmD  636. 

N.  Y. — Delaware  Trust  Co.  v.  Calm, 
196  N.  Y.  231,  88  NE  53  [rev  122 
App.  Div.  660,  107  NYS  313];  Gall  v. 
Gail,  127  App.  Div.  892,  112  NYS  96 
[rev   67   Misc.   646,   108  NYS   647). 

N.  D. — Sunshine  Cloak,  etc.,  Co.  v. 
Roquette,  30  N.  D.  143,  146,  162  NW 
369.  LRA1916E  932  [clt  Cyc]. 

S.  D.— Ink  V.  Rohrig.  23  S.  D.  648. 
122  NW  694;  Davis  v.  Jeffrie,  6  S.  D. 
352,  58  NW  815. 

Vt. — McGowan  v.  Orlffln,  69  Vt. 
168.  37  A  298. 

Eng. — Stavers  v.  Curting.  3  Bing. 
N.  Cas.  356,  32  ECL  169,  132  Reprint 
447;  Glaxebrook  v.  Woodrow,  8  T.  R. 
366.  101  'Reprint  1436;  Morton  v. 
Lamb,  7  T.  R.  126,  101  Reprint  890. 
23  ERC  600. 

[a]  "Ths  gsaeral  mle  Is  that,  in 
the  absence  of  clear  Indications  to 
the  contrary,  promises  each  of  which 
forms  the  whole  consideration  for 
the  other  will  not  be  held  to  be  inde- 
pendent of  one  another;  and  a  failure 


of  one  party  to  perform  on  his  part 
will  exonerate  the  other  from  liabil- 
ity to  perform.,  Clark  on  Contracts 
656."  Schmidt  v.  Mitchell,  117  Ga. 
6.  12,   48  SE  371. 

(b]  "Sttpntettoas  In  eowmsralal 
ttaaaaottoas  are  most  apt  to  be 
treated  as  dependent  and  indivisible, 
on  the  theory  that  this  course  con- 
forms to  the  intention  of  business 
men,  who  are  accustomed  to  depend 
on  prompt  compliance  with  engage- 
metits  and  may  be  ruined  by  tolerat- 
ing breaches."  Laswell  v.  Handle 
Co..  147  Mo.  A.  497.  628,  126  SW 
969. 

19.  Cal.— ^Lucy  v.  Davis,  163  Cal. 
611,  126  P  490;  Antonelle  v.  Kennedy, 
etc..  Lumber  Co..  140  Cal.  309.  78  P 
966-  Deacon  v.  Blodget,  111  CaL  416, 
44  P  169:  Front  St..  etc.,  R,  Co.  v. 
Butler,  60  Cal.  674. 

lU. — Freet  v.  American  Electrical 
Supply  Co.,   162  111.  A.  206. 

Me. — Hunt  v.  Tlbbetts,  70  Me.  221. 

N.  Y.— Tipton  v.  Feitner,  20  N,  Y. 
428. 

N.  D.— Walker  v.  Stlmmel.  16  N.  D. 
484,   107   NW   1081. 

Va. — ^Allemong  v.  Augusta  Nat. 
Bank,  103  Va.  243,  48  SE  897;  Todd 
v.  Summers,  2  Gratt.  (43  Va.)  167.  44 
AmD  S79;  Bream  v.  Marsh,  4  Leigh 
(31  Va.)  21. 

"Courts  construe  agreements  so  as 
to  prevent  a  failure  of  Justice,  and 
hold  dependent  covenants  to  be  in- 
dependent when  the  necessity  of  Che 
case  and  the  ends  of  Justice  require 
it,  notwithstanding  the  form."  Al- 
lemong  v.  Augusta  Nat.  Bank,  103 
Va.  24\  248,  48  SE  897. 

ao.     Booth  v.  Tyson,  16  Vt.  616. 

91.  Griggs  V.  Moors,  168  Mass. 
354.  863,  47  NE  128  (where  the  court 
said:  "The  fact  that  the  plaintiff  has 
performed  a  substantive  part  of  his 
contract,  and  will  suffer  loss,  will 
not  Justify  us  in  turning  a  condition 
precedent  into  an  independent  agree- 
ment, and  in  compelling  the  defend- 
ant to  resort  to  his  claim  for  dam- 
ages either  by  way  of  recoupment  or 
action.  It  must  often  happen  in  con- 
tracts imposing  conditions  precedent 
tliat,  If  a  party  fails  to  perform,  the 
status  quo  cannot  be  restored.  But 
parties  have  a  right  to  make  their 
contracts  as  they  see  fit,  and  in  the 
absence  of  acts  or  conduct  which 
would  render  it  unjust  or  unfair  for 
a  party  to  take  advantage  of  a  condi- 
tion precedent,  we  think  that  he  is, 
entitled  to  stand  on  the  contract  as 
made"). 

38.  Griggs  V.  Moors,  168  Mass. 
354,  47  NE  128;  Toellner  v.  McGlnnls, 
66  Wash.  430.  104  P  641,  24  LRANS 
1082. 

as.  Ala. — Logan  v.  Hodges,  6  Ala. 
699. 

Ark. — Taylor  v.  Patterson.  3  Ark. 
238 

ky. — Kooper  v.  Fischer,  7  KyL 
368. 

Me.— Hunt  V.  Tlbbetts.  70  Me.  221; 
Hall  v.  Hticklns,  41  Me.  574;  Now 
England  Mut.  F.  Ins.  Co.  v.  Butler. 
34  Me.  451;  Manning  v.  Brown,  10 
Me.   49.  .\r> 

Md.— Benson  v.  Hobbs.   4   Bar^  UL 
J.  286.  ^ 

Mass. — Wiley   v.  Atfaol,    150   Mass. 
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rules  laid  down  by  Mr.  Serge&nt  Williams  in  a  note 
to  an  early  case^  have,  with  some  additions,  been 
repeatedly  approved  and  followed.  They  may  be 
stated  as  follows: 

Possible  precedence  in  tine.  If  a  time  is  ap- 
pointed for  the  performance  of  any  act,  and  such 
time  is  to  happen  or  may  happen  before  the  per- 
formance of  the  act  which  is  the  consideration  of 
the  first  mentioned  act,  then  the  covenants  are  mu- 
tual and  independent.'*  The  same  principle  applies 
when  no  time  is  fixed  for  the  performance  of  the 
consideration,^  although  it  has  been  held  that,  when 
no  time  is  specified  in  a  contract  for  the  }}erfonn- 
ance'  of  work  the  rule  of  law  is  that  it  must  be  per- 


formed within  a  reasonable  time;  and  if  the  day  of 
payment,  as  fixed  by  the  contract,  would  happen 
after  that  time,  the  presumption  is  that  the  parties 
intended  the  performance  of  the  work  to  precede 
the  payment  and  the  stipulations  in  such  case  would 
be  dependent." 

Seaoence  in  time.  When  the  day  or  time  ap- 
pointed for  the  payment  of  qioney  or  the  perform- 
ance of  an  act  is  to  happen  after  the  thing  which 
is  the  consideration  to  be  performed,  the  perform- 
ance is  a  condition  precedent.'*  So  a  stipulation 
is  dependent  where  the  act  to  be  done  by  the  other 
party  must  naturally  precede  in  order  of  time  the 
doing  of  what  the  party  is  called  on  to  do  there- 


426.  23  NE  SH,  16  LRA  342;  Craw- 
ford V.  Weston,   131   Mass.   283. 

Minn. — State  v.  Winona,  etc.,  R. 
Co.,   21  Minn.   472. 

Miss. — ^Dunlap  v.  Petrie,  3S  Miss. 
690. 

Mo. — Turner  v.  MelUer,  69  Mo. 
526;  Overton  v.  Curd,   8  Mo.   420. 

N.  H.— Clough  V.  Baker,  43  N.  H. 
264;  Sumner  v.  Parker,  36  N.  IJ. 
449. 

N.  T. — Meriden  Britannia  Co.  v. 
ZIngsen,  48  N.  T.  247.  8  AmR  549; 
Cleeg  V.  New  York  Newspaper 
Union,  72  Hun  396,  26  NTS  B6B; 
Schenectady  County  v.  McQueen,  16 
Hun  651;  Pearsoll  v.  Fraxer.  14 
Barb.  564;  Beekman  F.  Ins.  Co.  v. 
New  York  City  First  M.  E.  Church, 
18  HowPr  431;  Bruce  v.  Carter,  1 
NYCityCt  $80;  Gould  v.  Banks,  8 
Wend.  662,  24  AmD  90;  Havens  v. 
Bush,  2  Johns.  387;  BarruBo  v.  Ma- 
dan,  2  Johns.  146. 

N.  C. — Henderson  v.  Bessent,  68  N. 
C.  22$;  Clancy  v.  Overman,  18  N.  C. 
402. 

Or. — ^Hawley  v.  Bingham,  6  Or.  76. 

Pa. — Long  V.  Caffrey,  93  Pa.  626; 
Lippincott  v.  Low,  68  Pa.  314; 
Wright  V.  Smyth,  4  Watts  &.  S.  627; 
Quinlan  v.  Davis,  6  Whart.  169;  Ste- 
venson v.  Kleppinger,  6  Watts  420. 

Philippine. — ^Beech  v.  Jimenez,  12 
Philippine  212. 

S.  C. — ^Adrian  v.  Lane,  13  S.  C. 
183. 

Tenn. — Ramsey  v.  Edgefield,  etc., 
R.  Co.,  3  Tenn.  Ch.  170. 

Vt. — Sherwln  v.  Rutland,  etc.,  R. 
Co..   24  Vt.   347. 

Va.— Talt  V.  Talt.  6  Leigh  (83  Va.) 
164. 

Eng. — Thorp  v.  Thorp,  12  Mod.  466, 
88  Reprint  1448;  Ware  v.  Chappell, 
Style  186,  82  Reprint  633;  Thomas 
V.  Cadwailader,  Willes  496,  125  Re- 
print 1286. 

B.  C— Swift  V.  David,  13  WestLR 
$68. 

See  MuUin  v.  Vogt,  82  N.  J.  Eq. 
460,  89  A  632  (holding  that,  where 
complainant  leased  property  from 
defendants  and  at  the  same,  time, 
but  by  a  difTerent  Instrument,  con- 
tracted to  purchase  the  premises 
from  defendants  at  the  expiration 
of  the  lease,  or  prior  thereto,  and 
the  latter  agreed  to  convey  by  war- 
ranty deed,  free  from  all  encum- 
brances, defendants'  inability  to 
convey  a  marketable  title  did  not  re- 
lieve complainant  from  Uabiiity  for 
rent  under  the   lease). 

[a]  ZUnvtration. — In  an  old  Eng- 
lish case  plaintiff  brought  an  action 
of  debt  for  £500  against  defendant 
on  an  Indenture  of  covenants  be- 
tween them  that  plalntlfT  should 
raise  Ave  hundred  soldiers  and 
bring  them  to  a  certain  port,  and 
that  defendant  should  find  shipping 
and  victuals  for  them  to  transport 
'  them  to  Galicla,  the  action  being 
brought  for  not  providing  the  ship- 
ping and  victuals  at  the  time  ap- 
pointed. Defendant  pleaded  that 
plaintiff  had  not  raised  the  soldiers 
at  that  time;  and  to  this  plea  plain- 
tiff demurred.  Roll,  C.  J.,  held  "that 
there  was  no  condition  precedent; 
hut  that  they  are  distinct  and  mu- 
tual   covenants,   and   that   there   may 


be  several  actions  brought  for  them; 
and  it  is  not  necessary  to  give  no- 
tice of  the  number  of  the  men 
raised,  for  the  number  is  known'  to 
be  600  and  the  time  for  the  shipping 
to  be  ready,  is  also  known  by  the 
covenants;  and  you  have  your  rem- 
edy against  him  if  he  raise  not  the 
men,  as  he  hath  against  you  for  not 
providing  the  shipping."  Ware  v. 
Chappell,  Style  186,  187,  82  Reprint 
63$. 

84.  Pordage  v.  Cole,  1  Saund.  $19, 
86  Reprint  449,   18  ERC  601. 

35.  U.  S. — American  Emigrant 
Co.  v.  Adams  County,  100  U.  S.  61, 
26  L.  ed.  663';  Phillips,  etc.,  Constr. 
Co.  v.  Seymour,  91  U.  S.  646,  23  L. 
ed.  $41;  Slater  v.  Emerson.  19  How. 
224,  15  L.  ed.  626;  Qoldsborougb  v. 
Orr,  8  Wheat.  217,  5  L.  ed.  600; 
Busch  V.  Stromberg-Carlson  Tel. 
Mfg.  Co..  217  Fed.  828,  133  CCA  244. 

Ala. — Maull  v.  Elland,  83  Ala.  314, 
3  S  688:  Drake  v.  Goree,  22  Ala. 
409;  Bailey  v.  White,  3  Ala.  330; 
Mulllns    V.    Cablnesa,    Minor    21. 

Ark. — Manuel  v.  Campbell,  3  Ark. 
324. 

Cal. — Fresno  Canal,  etc.,  Co.  v. 
Perrln,  170  Cal.  411,  149  P  806:  Front 
St,  etc.,  R.  Co.  V.  Butler,  60  Cal. 
674. 

Ida. — Wallace  First  Nat.  Bank  v. 
Callahan  Mln.  Co.,  28  Ida.  627.  166  P 
673,   676   [clt  Cyc]. 

111. — Powers  Regulator  Co.  v.  Hoff- 
mann.   169   111.   A.    657. 

Ind. — Mountjoy  .v.  MuUiken,  16 
Ind.  226;  GlUum  v.  Dennis,  4  Ind. 
417. 

Ky. — Big  Run  Coal  Co.  v.  B!m- 
ployers'  Indemn.  Co.,  168  Ky.  696, 
600,  174  SW  26  [quot  Cyc];  Berry- 
man  V.  Cincinnati  Southern  R.  Co., 
14  Bush  755;  Allen  v.  Sanders,  7  B. 
Mon.  698:  Trimble  v.  Green,  3  Dana 
363;    Craddock    v.    Aldrldge.    2    Bibb 

Me.— Allard  v.  Belfast,  40  Me.  $69. 

Md. — ^Flnley  v.  Boehme,  $  Qill  & 
J.  42. 

Mass. — International  Textbook  Co. 
V.  Martin,  221  Mass.  1,  108  NB 
4G9;  Lord  v.  Belknap,  1  Cush.  279; 
Couch  V.  Ingersol,  2  Pick.  292;  Need- 
ham  V.   Plagge,   3   Dane  Abr.    604. 

Mich. — Pearce  v.  Alward,  163  Mich. 
313.  128  NW  210. 

Minn. — Robson  v.  Bohn,  27  Minn. 
$33,  7  NW  $67;  State  v.  Winona, 
etc.,  R.  Co.,   21   Minn.   472. 

Mo. — O'Neill  V.  Webb,  78  Mo.  A.  1; 
Burrls  v.  Shrewsbury  Park  Land, 
etc.,  Co.,  65  Mo.  A.  881;  Sawyer  v. 
Christian,   40  Mo.  A.   296. 

N.  H. — Putnam  v.  Meilen,  34  N.  H. 
71. 

N.  J. — United,  etc.,  Rubber  Mfg. 
Co.  V.  Conrad,  80  N.  J.  L.  286.  78  A 
203.  AnnCasl912A  412;  Kinney  v. 
Federal  Laundry  Co..  76  N.  J.  L.  497, 
68  A  111,   11-2    [clt  Cyc]. 

N.  T. — Gall  V.  Gall,  127  App.  Dlv. 
892,  112  NYS  96  [rev  57  Misc.  646. 
108  NYS  6471;  Hard  v.  Seeley,  47 
Barb.  428;  Underbill  v.  Saratoga, 
etc.,  R.  Co.,  .20  Barb.  455;  Selden  v. 
Prlngle,  17  Barb.  468;  Dey  v.  Dox, 
9  Wend.  129,  24  AmD  137;  Goodwin 
V.  Holbrook.  4  Wend.  377;  Robb  v. 
Montgomery,   20  Johns.   15. 


Oh. — McCoy  V.  Bixbee,  6  Oh.  310, 
27  AmD  258. 

Or. — Krebs  Hod  Co.  v.  Llvesley,  51 
Or.  627,  92  P  1084. 

Pa. — Lowry  v.  Mehaffy,  10  Watts 
387;  Stevenson  v.  Kleppinger,  5 
Watts  420;  Edgar  v.  Boles,  11  Serg. 
&  R.   446. 

Va. — Cobbs  V.  Fountaine,  t  Rand. 
(24  Va.)    484. 

Wash. — Crampton  v.  McLaughlin 
Realty  Co.,  61  Wash.  626,  528,  99  F 
W6,  21  LRANS  823  fquot  Cyc). 

Eng. — Mattock  v.  Kinglake.  10  A. 
St.  E.   60,   37  ECL  61,   113   Reprint  19. 

[a]  lUnBtmtioiiB. — (1)  Where  A 
agreed  with  S  to  sell  to  him  the  art 
of  making  a  certain  medicine,  and 
covenanted  not  to  Impart  such  art 
to  any  other  person,  in  consider- 
ation whereof  S  promised  to  pay 
a  certain  sum  of  money  in  Instalf- 
nfients.  the  covenants  were  independ- 
ent. Hard  V.  Seeley,  47  Barb.  (N.  Y.) 
428.  (2)  Where  a  bond  was  given 
toward  the  endowment  of  a  professor- 
ship in  a  college,  it  was  held  that 
the  establishment  and  endowment  of 
the  professorship  was  not  a  condi- 
tion precedent  to  the  right  to  recover 
on  the  bond,  but  that  the  promises 
were  independent.  Barnett  v.  Frank- 
lin College,  10  Ind.  A.  103,  37  NB 
427.  (3)  A  stipulation  to  pay  on  a 
particular  day,  unless  some  event 
shall  happen  which  In  its  nature 
may  happen  before  or  after  that  day. 
implies  that  the  money  is  to  be  paid 
if  the  event  does  not  happen  before 
that  day.  Cobbs  v.  Fountaine.  3 
Rand.  (24  Va.)  484.  (4)  The  pay- 
ment of  money  cannot  be  made  de- 
pendent on  the  performance  of  a  con- 
dition by  the  party  to  whom  It  is 
to  be  paid,  where  the  condition,  by 
its  terms,  may  not  be  performed 
until  after  the  date  at  which  the 
money  is  to  be  paid.  Front  St.,  etc., 
R.  Co.  V.  Butler,   50  Cal.   674. 

26.  BuBoh  V.  Stromber-Carlson 
Tel.  Mfg.  Co,  217  Fed.  328.  133  CCA 
244;  Manuel  v.  Campbell,  3  Ark.  324; 
Babcock  v.  Wilson.  17  Me.  $72,  $6 
AmD  263;  Barksdale  v.  Toomer.  18 
S.  C.   L.   180. 

97.     Drake  v.  Goree,  22  Ala.  409. 

as.  Ala. — Davis  V.  Wade,  4  Ala. 
208;   Bailey  v.  White,   3   Ala.   330. 

Ark. — Manuel  v.  Campbell,  3  Ark. 
324. 

Conn. — Bean  v.  Atwater,  4  Conn. 
3,  10  AmD  91. 

Ky.— Barry  v.  Alsbury.  Lltt.  SeL 
Cas.  149. 

Mass. — Johnson  v.  Reed,  9  Mass. 
78,  6  AmD  36. 

Mich.— Hill  V.  Mathews.  78  Mich. 
$77.  44  NW  286. 

Nev. — Soderberg  v.  Crockett,  17 
Nev.   409.   30   P  826. 

N.  Y.— Rider  v.  Pond,  18  Barb. 
179  [rev  on  other  grounds  19  N.  Y 
262];  Vincent  v.  Conklin,  1  E.  D. 
Smith  20$;  Morris  v.  Sliter,  1  Den. 
69;  Dey  v.  Dox,  9  W«nd.  129.  24 
AmD  187;  Northrup  v.  Northrup,  6 
Cow.  296. 

N.  C. — ^Freeman  v.  Croom,  172  N. 
C.  624.  90  SE  623. 

Or.— Holti  V.  Olds,  164  P  68$. 

Wis. — Kellogg  V.  Nelson,  6  Wis. 
126. 

Eng. — Thorp     v.     Thorp,     12     Mod. 


For  later  atmtm,  developmonte  and  ohaacM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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nnder  and  where  perfonnanee  by  the  adverse  paity 
is  neeeasaiiy  in  order  to  enable  the  party  to  per- 
form.** 

Goncnrrenfle  in  time.  When  two  acts  are  to  be 
done  at  one  and  the  same  time,  neither  party  ean 
maintain  an  action  without  petfoimanoe,  or  an  offer 
to  perform,  on  his  part.^  Hence  a  stipulation  ia 
ronstmed  as  dependent  where  the  party's  perform- 
ance ib  the  payment  or  eqnivalmtt  for  something 
which  he  is  to  receive  from  the  other,^  unless  it  is 
provided  that  saeh  equivalent  is  to  be  rendered  in 
advance  of  what  is  to  be  reeeived  on  account  of  it, 
credit  being  given  for  the  latten" 

Partial  eonsidention.  When  a  covenant  goes 
only  to  part  of  the  consideration  on  both  sides  and 
a  breach  may  be  compensated  for  in  damages,  it  is 
to  be  regarded  as  an  independent  covenant.^'  In 
order  to  render  this  rule  applicable,  it  has  been  held 
that  defendant  should  have  received  a  substantial 
part  of  the  consideration  of  the  covenant  which  is 


455,  88  Heprint  1448;  Pordage  v. 
Cole,  1  Saund.  S19.  86  Reprint  449, 
18    SRO    601 

29.  Ala.— Nesbltt  v.  McGehee,  26 
Ala.   748. 

DeL — Houston  v.  Spmance,  4  D«I. 
117. 

Ida. — Qairnon  v.  Mald«n,  16  Ida. 
727.   99   P  965. 

Mass. — Cadwell  v.  Blake.  <  Gray 
402:  MIH  Dam  Fdy.  v.  Hovey,  21 
Pick.  417. 

N.  Y. — Atlantic  Ave.  K.  Co.  v. 
Johnson,    134    N.    T.    375,    <1    NB   903 


faff   11   NTS  1061;  Tipton  v.  Peltner. 

20  N.   T.  423;   Bishop  v.   Jackson,   29 
N.  Y.   Super.  287. 

Oh. — ^wilder  v.  Little,  Wright  389. 

Vt. — ^Wler  V.  Church,  N.  Chlpm.  95. 

[al  IIlMrt>»ttoB<— Where  one  party 
agrees  to  manufacture  certain  arti- 
cles of  Iron  and  the  other  stipulates 
to  furnish  materials  and  power,  the 
furnishing  of  the  materials  and 
power  constitutes  a  condition  prece- 
dent. Mill  Dam  Fdy.  t.  Hovey,  21 
Pick.  (Mass.)  417. 

[b]  Sttvnlatlons  aot  wlthls  ml*. 
— (1)  Where  a  contract  between  a 
street  railroad  company  and  the 
city  providing  for  the  keeping  of 
certain  of  Its  streets  in  repair  pre- 
scribed the  object  and  the  manner 
and  the  extent  and  nature  of  the  re- 
pairs in  clear  and  precise  terms,  a 
clause  therein  that  the  repairs  shall 
be  under  the  direction  of  such  com- 
petent authority  as  the  officers  of 
the  corporation  may  designate  is 
not  a  condition  precedent  to  be  ob- 
served by  the  corporation,  and '  it  is 
not  bound  first  to  designate  such 
authority  before  it  can  hold  the  con- 
tractor to  his  agreement  to  repair. 
Brooklyn  v.  Brooklyn  City  R.  Co..  47 
X.  Y.  476,  7  AmR  469.  (2)  Where  A 
covenanted  to  cut  a  certain  number 
of  cords  of  wood  for  B  "at  any  place 
B.  might  see  proper,"  these  words 
did  not  impose  on  B  a  condition 
precedent  to  seek  A  and  to'  give  him 
notice  of  the  place;  and  a  plea  of 
want  of  notice,  not  averring  that  A 
offered  to  commence  the  work,  and 
desired  to  be  shown  the  place,  and 
continued  ready,  etc.,  la  bad  on  de- 
murrer. Massy  v.  Shields,  Meigs 
(Tenn.)   78. 

30.  Ala. — McCormick  v.  Badham. 
191  Ala.  839,  67  S  609;  Bailey  v. 
White.    3   Ala.    330. 

Ark. — Manuel  v.  Campbell,  3  Ark. 
324. 

Colo. — Webb  v.  Smith,  6  Colo.  365. 

111. — Hecum  v.  Peoria,  etc.,  R.  Co. 

21  111.  533;  Crandall  v.  Kraetier,  16^ 
111.  A.  496. 

Me. — Howe  v.  Huntington,  16  Me. 
350. 

N.  Y.— Gail  V.  Gall,  127  App.  DIv. 
892,  112  NTS  96;  Williams  v.  Healey, 
3  Den.   363. 

Oh. — ^Hounsford  v.  Fisher,  Wright 

Ool. 

Va. — Robertson  v.  Robertson.  3 
Rand.  (24  Va.)   68. 


See  Hyde  v.  Booraem.  16  Pet.  (TT. 
S.)  169,  10  L.  ed.  926  (applying  rule 
to  commutative  contract  under  civil 
law). 

31.  U.  S. — Goodwin  v.  lilnn,  10  F. 
Cas.  No.  6.568.  4  Wash.  C.  C.  714. 

.111. — ^Anderson  v.  Taylor,  29  III.  A. 

Ky. — Dryden  v.  Lewis,  5  Dana 
138:    Trimble  v.    Qreen,    3   Dana   353. 

Mo. — Cress  v.  Blodgett,  64  Ho. 
449. 

N.  T.— Tipton  v.  Peltner,  20  N.  Y. 
423.  See  Llpscher  v.  Ebllng  Brew- 
ing Co.,    83   Misc.   30,   144   NTS   214. 

Pa. — Harris'   App.,    12   A   743. 

32.  Tipton  V.  Peltner,  20  N.  Y. 
423. 

33.  U.  S. — Hambly  v.  Delaware, 
etc.,  B.  Co..  21  Fed.  541;  Coe  v. 
Bradley,   6   F.   Cas.   No.   2,941. 

Ark.— Manuel  v.  Campbell,  3  Ark. 
324. 

111.— White  V.  Gillman,  43  111.  602. 

Ind. — Moss  V.  Witness  Printing 
Co.,  64  Ind.  125;  Keller  v.  Reynolds, 
12  Ind.  A.   383,  40  NB  76,  280. 

Ky. — Big  Run  Coal  Co.  v.  Em- 
ployers' Indemn.  Co.,  163  Ky.  696, 
600,  174  SW  25  [quot  Cyo];  rtutche- 
son  V.  Creel,  2  Litt.  348;  Payne  v. 
Bettisworth,    2   A.   K.    Marsh.    427. 

Me. — Conner  v.  Atwood,  67  Me, 
100:  Roberts  v.  Marston,  20  Me.  276, 
37  AmD  62. 

Mass. — Knight  v.  New  Bngland 
Worsted  Co.,  2  Cush.   271. 

Mo.— Butler  v.  Manny,  62  Mo.  497; 
Daly  v.  Clarthage,  143  Mo.  A.  664, 
128  SW  266;  St.  Loula  Steam-Heat- 
ing, etc.,  Co.  V.  Blssell,  41  Mo.  A. 
426. 

N.  H. — Robinson  t.  Crowninshield, 
1  N.  H.  76. 

N.  Y. — ^Alden  Speare's  Sons  Co.  v. 
America  Casein  Co.,  122  App.  Div. 
22.  106  NTS  980;  Betts  v.  Ferine,  14 
Wend.  219;  Bennet  v.  Pixley,  7 
Johns.   249. 

Oh. — Gould  V.  Brown,  6  Oh.  St. 
638. 

Or. — Hawley  v.  Bingham,  6  Or.  76. 

Pa. — Obermyer  v.  Nichols,  6  Blnn. 
159,   6  AmD  439. 

S.  C— Rice  V.  Sims.  18  S.  C.  U  82. 

Tex. — El  Paso,  etc.,  R.  Co.  v. 
Eichel,   (Civ.  A.)  130  SW  922. 

Man. — Hollingswortb   v.   Lacharite, 

19  Man.  379. 
Ont. — Cowan  v.  Fisher,  81  Ont.  428, 

20  CanLTOccNotes  34. 
"Where  the  contract  contains  sev- 
eral separate  and  independent  cove- 
nants, not  covering  the  whole  ground 
of  the  tiontract,  and  it  has  been  exe- 
cuted or  performed  in  part  by  one 
of  the  parties,  a  covenant  of  his 
going  only  to  a  part  of  the  consid- 
eration, a  breach  of  which  may  be 
paid  for  in  damages,  will  be  re- 
garded as  Independent,  performance 
of  the  contract  as  divisible,  and  he 
may  maintain  an  action  for  a  breach 
thereof  by  the  other  party  without 
proving  performance  of  such  cove- 
nant"   Pacific  Mill  Co.  V.  Inman.  46 


being  enforced  against  him  and  that  the  covenants 
and  consideration  in  their  nature  cannot  be  appor- 
tioned.** 

.  Entire  considenttion.  When  mutual  covenants  go 
to  the  entire  consideration  on  both  sides,  they  are 
mutual  conditions  and  dependent." 

[$  541]  4.  Payment  or  Perfoimance  in  Install- 
menta.  Where  the  contract  provides  for  payment 
of  part  of  the  consideration  from  time  to  time  dur- 
ing the  progfress  of  performance  by.  the  other  party, 
some  of  the  English  cases**  and  the  earlier  American 
cases'^  hold  that  the  fact  that  a  portion  of  the 
covenants  are  to  be  performed  before  the  time  for 
performance  by  the  other  party  has  arrived  ren- 
ders all  of  the  covenants  independent,  and  that  the 
payment  of  the  final  iiutallment  may  be  enforced, 
although  plaintiff  has  not  performed.  But  the  later 
American  cases  hold  that  the  fact  that  the  covenants 
for  intermediate  payments  are  independent  will  not 
control  the  intent  of  the  parties  to  make  final  pay- 
or. 362,  369,  80  P  424. 

[a]  >Tb»  app'ov'sa  t«*t  for  the 
determination  of  this  question  Is 
found  in  the  rule  which  Lord  Mans- 
field stated  in  Boone  v.  EJyre,  1  H. 
Bl.  273  note,  126  Reprint  160  note, 
18  ERC  609  note,  In  these  words: 
"Where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both 
sides,  they  are  mutual  conditions,  the 
one  precedent  to  the  other.  But 
where  they  only  go  to  a  part,  where 
a  breach  may  be  paid  for  In  dam- 
ages, there  the  defendant  has  a  rem- 
edy on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent.' " 
Union  Pac.  R.  Co.  v.  Travelers  Ina. 
Co.,    83   Fed.    676,    678. 

[b]  IUiurtzattOBa<— (1)  Where  one 
party  agreed  to  manufacture  certain 
articles  for  the  other  who  was  to  ad- 
vance money  to  pay  the  flrst  party's 
workmen  and  to  furnish  material 
and  power,  the  advance  of  the  money 
was  not  a  condition  precedent.  Mill 
Dam  Pdy.  v.  Hovey,  21  Pick.  (Mass.) 
417.  (2)  A  provision  in  a  lease  by  a 
railroad  company  of  a  hotel  site 
that  the  company  would  stop  Its 
trains  for  meals  at  the  hotel  does 
not  go  to  the  whole  consideration  of 
the  contract  so  as  to  entitle  the 
lessee  on  its  breach  to  recover  as  for 
a  total  breach  of  the  entire  contract, 
but  the  recovery  will  be  limited  to 
the  diminution  of  earnings  of  the 
hotel  caused  by  the  fi^ilure  to  stop 
trains.  Union  Pac.  B.  Co.  v.  Trav- 
elers' Ins.  Co.,  88  Fed.  876,  28 
<x:a  1. 

84.  Evans  v.  Harris,  19  Bsrb 
(N.  Y.)  416  [overr  Wilcox  v.  Ten 
Eyck,  5  Johns.  (N.  Y.)  78].  See 
Tompkins  v.  Elliot,  5  Wend.  (N.  Y.) 
496  (holding  that,  where  there  are 
mutual  covenants,  and  one  party  has 
received  the  principal  part  of  the 
consideration  for  tne  engagements 
on  his  part  the  covenants  of  the 
parties  will  be  construed  to  be  In- 
dependent). 

35.  Ala, — Long  V.  Addix,  184  Ala. 
236,    68   S   982. 

A.rk. — ^Manuel  v.  Campbell,  3  Ark. 
824. 

Del. — Houston  v.  Spmance,  4  Del. 
117. 

Ga. — Schmidt  v.  Mitchell,  117  Ga. 
6,    43    SE   371. 

Ky. — Hall  v.  International  Liberty 
Union  of  the  World,  161  Ky.  299,  170 
.SW  631;  Blackwell  v.  Posters,  1 
Mete.  88;  Hodges  v.  Holeman,  1 
Dana  60;  Barry  v.  Alabury,  Litt  Sel. 
Cas.   149. 

Mo. — Randolph  v.  Prick,  67  Mo.  A. 
400. 

N.  Y. — Dakln  v.  Williams,  11  Wend. 
67. 

Oh. — Hounsford  v.  Fisher,  Wright 
681. 

Pa,— National  Gas  Co.'s  App.,  il 
Pennyp.   106.  I  /> 

aa.     Terry  v.  Duntse,  2  H.  Bl.  3W^' 
126   Reprint  611. 

87.    Havens  v.  Bush,  2  Johns.  (N. 
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ment  conditional  on  complete  perfoinutnee.**  So 
where  the  vendee  of  land  covenants  to  pay  for  the 
same  by  installmeats,  and  the  vendor  covenants  to 
make  him  a  title  when  the  last  installment  is  paid, 
the  covenants  of  the  vendee  to  pay  the  installments, 
except  the  last  one,  are  independent  covenants,  but 
the  covenant  of  th6  vendee  to  pay  the  last  install- 
ment and  the  covenant  of  the  vendor  to  make  title 
are  dependent  covenants.'^ 

[i  5^]  5.  Imposition  of  Penal^.  A  covenant 
with  a  penalty  annexed  is  to  be  construed  as  inde- 
pendent.*" 

[i  643]  6.  Expresa  Stipnlations.  A  stipulati<Hi 
is  to  be  construed  as  dependent  where  its  perform- 
ance is  by  the  contract  expressly  made  d^endent 
or  conditional  on  something  to  be  done  by  the  other 
party;*'  but  even  when  words  are  used  which  might 
be  construed  to  be  a  condition  in  their  ordinary 
sense,  they  are  not  to  be  so  considered  if  such  con- 
struction is  not  consistent  with  the  intent  of  the 
parties.*' 

[i  544]  7.  Change  in  Character.  It  has  been 
held  in  some  cases  that,  although  a  covenant  or 
agreement  might  have  been  treated  as  independent, 
and  an  action  brought  on  it,  yet  if  this  is  not  done 
until  the  party  who  might  have  thus  sued  becomes 

y.)    387;    Seers   v.   Fowler,    i   Johns. 
(N.  T.)  278. 

38.  Leonard  v.  Bates,  1  Blackf. 
(Ind.)  172;  Lord  v.  Belknap,  1  Cush. 
(Mass.)  279:  Robinson  v.  Harbour, 
42  Miss.  796,  97  AmD  501.  2  AmR 
671  toverr  McMath  v.  Johnson,  41 
Mies.  489]'  Evans  v.  Harris,  19 
Barb.  (N.  Y.)  41«  [overr ,  Wilcox  v. 
Ten  Eyck,  5  Johns.  78];  Cunningham 
V.  Morreli,  10  Johns.  (N.  T.)  203.  6 
AmD  332  [overr  so  far  as  in  con- 
flict Seers  v.  Fowler,  2  Johns.  (N.  T.) 
272;  Havens  v.  Bush,  2  Johns.  (N. 
T.)   387). 

[a]  Baaaon  for  nd»^'-"A  me- 
chanic generally  stands  In  need  of 
advances,  from  time  to  time.  In  aid- 
ing him  to  procure  materials  to 
carry  on  his  work,  and  the  employer, 
if  prudent,  will  generally  reserve  a 
considerable  payment  until  the  work 
be  completed,  and  to  deperid  on  such 
completion.  But  if  all  these  pay- 
ments can  be  demanded,  without  per- 
formance, merely  because  a  part  of 
them  were  to  be  made  as  the  work 
advanced,  it  would  be  making  the 
intention  of  the  parties  subservient 
to  technical  rules.  The  parties  have 
an  undoubted  right.  If  they  please, 
to  make  their  covenants  dependent 
or  independent  throughout,  or  to 
make  the  covenants  Independent  cus  to 
one  payment  and  dependent  as  to 
another.  They  have  a  right  to  mould 
their  contracts  so  as  to  suit  their 
mutual  convenience  and  interests, 
and  when  the  courts  can  ascertain 
their  meaning,  they  are  so  to  con- 
strue the  contract  as  to  give  effect 
to  that  meaning,  provided  the  pur- 
pose be  lawful."  Cunningham  v. 
Morreli,  10  Johns.  (N.  Y.)  203,  206, 
6  AmD  332. 

39.  Robinson  v.  Harbour,  42  Miss. 
795,  97  AmD  691,  2  AmR  $71  [overr 
McMath  V.  Johnson,  41  Miss.  4391. 

40.  Freeland  v.  Mitchell.  8  Mo. 
487. 

41.  Ala. — Taylor  v.  Rhea,  Minor 
414.    . 

Ky. — Cassity  v.  Robinson,  8  B. 
Mon.  279. 

Md. — Dalrymple  v.  Lauman,  23  Md. 
376. 

N.  T.-.-Tipton  V.  Peitner,  20  N.  Y. 
423 

Tenn. — Wiggins  v.  Gill,  3  Baxt. 
140. 

[a]  PairtiM  may  think  some  mat- 
ters apparsntlar  of  very  little  Im- 
portanoe  easentlal;  and  if  they  suf- 
ficiently express  an  intention  to 
make  the  literal  fulfillment  of  such 


bound  on  his  part  to  perform  some  act  under  the 
same  contract,  the  two  acts  then  become  dependent, 
and  neither  party  can  sue  without  first  performing 
or  tendering  performanee  on  his  part.*^  But  the 
better  rule  would  appear  to  be  that  stipolatioDs 
which  are  indisputably  independent  do  not  become 
dependent  because  of  the  fact  that  the  time  for 
performance  on  both  sides  has  accrued.** 

[4  546]  F.  Concnrrmt  CovenantB.  In  a  concur- 
rent covenant  mutual  acts  are  to  be  performed  at 
the  same  time,  and  if  one  party  is  ready,  and  offers 
to  perform  his  part,  and  the  other  neglects,  or  re- 
fuses to  perform  his,  he  who  is  ready  and  offers 
has  fulfilled  his  engagement  and  may  maintain  an 
action  for  the  default  of  the  other,  although  it  is 
not  certain  that  either  is  obliged  to  do  the  first  act.** 

H  546]  0-.  Parties— 1.  In  Qciietal— a.  Fanons 
Who  Axe  Partiea.  The  question  of  who  are  the 
parties  to  a  contract  must,  where  not  clear  on  the 
face  of  the  writing,  be  determined  as  a  question  of 
intent  under  the  general  rules  of  construction 
already  coumdered.**  It  is  obvious  that  the  signa- 
tures cannot  alone  be  looked  to  for  the  purpose  of 
determining  who  are  the  parties  to  a  written  con- 
tract ; "  and  while  in  many  oases  persons  have  been 
held  liable  as  parties  to  the  contract  where  they  have 


thing  a  condition  precedent  it  will  be 
one.  Dwlght  v.  Oermanla  L.,  Ins.  Co., 
103  N.  Y.  341.  8  NB  664,  67  AmR 
729;  Adams  v.  Ouyandotte  Valley  R. 
Co.,  64  W.  Va.  181,  61  SB  341;  Bet- 
tlni  v.  Qye,  1  Q.  B.  D.  188;  Toronto 
Radiator  Mfg.  Co.  v.  Alexander,  2 
Terr.  L.  120,   129. 

42.  Mill  Dam  Pdy.  v.  Hovey,  21 
Pick.   (Mass.)   417. 

43.  Buss  Lumber,  etc.,  Co.  v.  Mus- 
cupiabe  Land,  etc.,  Co.,  120  Cal.  621, 
62  P  996.  66  AmSR  186;  Irwin  v.  Lee, 
34    Ind.   319.  , 

44.  Tronson  v.  Colby  Univ.,  9  N. 
D.  669,  84. NW  474. 

4B.  Ala.— Bailey  v.  White,  8  Ala. 
330. 

Ark. — ^Humphries  v.  Ooulding,  3 
Ark.  581;  Manuel  v.  Campbell,  8  Ark. 
324 

Conn. — Hammond  v.  Oilmore,  14 
Conn.   479. 

Del. — Houston  v.  Spruance.  1  Del. 
117. 

Qa. — Ensign  v.   Sharp,   72   Oa.    708. 

Minn. — Snow  v.  Johroon,  1  Minn. 
4S. 

Eng. — Jones  v.  Barkley,  2  Dougl. 
684,  99  Reprint  484;  Qlazebrook  v. 
Woodrow,  8  T.  R.  366,  101  Reprint 
1436. 

46.  See  Oadsden  First  Nat.  Bank 
v.  Henderson.  (Ala.)  72  S  91;  Cortner 
v.  Oneonta  Trust,  etc.,  Co.,  186  Ala. 
484,  65  S  68;  Benedict  v.  Wilson,  10 
Cal.  A.  719.  103  P  350;  Pugh  v.  Wil- 
liams, 186  111.  A.  104;  Citizens'  Trust, 
etc.,  Co.  V.  Peebles  Pav.  Brick  Co., 
174  Ky.  439,  192  SW  608;  Williamson 
V.  McGrath,  180  Mass.  66,  61  NE 
636;  Scott  v.  Alton  Banking,  etc.,  Co., 
(Mo.)  175  SW  920;  Ellis  v.  Stone, 
21  N.  M.  730,  168  P  480.  LRA1916F 
1228;  Thompson  v.  Eri^  R.  Co.,  96 
App.    Div.    639,    89    NYS   92. 

[a]  Asslgiia. — (1)  Where  a  con- 
tract for  preferential  rates  between 
a    railroad    company    and    a    shipper 

?irovided  that  the  railroad  agreed  to 
ransport  logs  for  such  shipper  "and 
his  assigns"  at  a  prescribed  rate, 
and  the  contract  defined  the  word 
"assigns"  as  "limited"  to  the  ship- 
per's legal  representatives  In  case  of 
death,  to  his  successors  in  thS' timber 
and  lumber  business  in  case  of  his 
retirement,  and  to  any  mill  that  he 
might  build  or  purchase,  the  contract 
did  not  pass  to  a  legatee  of  the 
shipper's  lumber  business,  etc.,  under 
his  will.  Sullivan  v.  Louisville,  etc., 
R.  Co.,  138  Ala.  660,  36  S  694.  (2) 
The  T  Co.,  which  owns  all  the  stock 
of  the  A  Co.,  and  has  a  lease   for 


nine  hundred  and  ninety-nine  years 
of  all  its  franchises,  property,  and 
rights  of  every  kind.  Is  an  "assign" 
of  it,  within  a  contract  giving  cer- 
tain rights  to  it  and  its  assigna 
South  Side  Pass.  R.  Co.  v.  Second 
Ave.  Pass.  R.  Co..  191  Pa,  492,  43  A 
846.  (3)  A  contract  by  a  railroad 
company  to  pay  the  landowner,  or 
"his  heirs  or  assigns,"  for  all  stock 
killed  or  Injured  on  a  farm  crossing 
may  be  enforced  by  a  son  and  heir 
of  such  owner,  who  became  owner  of 
the  farm,  whether  the  contract  Is 
construed  as  a  covenant  running  with 
the  land  or  not.  Llvingstoo  v. 
Chicago,  etc.,  R.  Co.,  142  fowa  404, 
120   NW  1040. 

VeoMslty  of  dMlfBaUoK  aafl  ear- 
taiaty  see  supra  |  46. 

47.  Jones  v.  Buck,  27  Del,  646, 
660,  90  A  86.  See  Cedar  Rapids,  etc 
R.,  etc.,  Co.  V.  Chicago,  etc.,  R.  Co.. 
146  Iowa  628.  124  NW  323  (where  an 
electric  light  company  accepted  the 
terms  of  a  contract  between  two  rail- 
road companies  for  the  switching  of 
coal  cars  to  its  plant  by  furnishing 
and  grading  a  right  of  way  for  a 
spur  track.  It  became  a  party  to.  and 
entitled  to  enforce,  the  contract,  al- 
though not  formally  a  party  thereto). 

"A  contract  inter  partes  does  not 
mean  a  contract  restricted  to  the 
parties  signatory  thereto,  but  is  a 
contract  tnat  contemplates  and  re- 
lates to  the  parties  between  whom 
the  promises  and  undertakings  are 
made,  and  embraces  those  to  whom 
as  well  as  those  by  whom  they  are 
made.  When  a  contract  Is  signed  by 
both  parties  to  it,  whether  thereto- 
fore described  as  such  or  not.  the  in- 
ter-relation of  the  parties,  of  course. 
Is  obvious;  but  when  the  contract 
is  signed  by  but  one  of  them,  it  may 
be  a  contract  none  the  less,  and 
may  disclose  the  existence  and 
identity  of  the  other  party  with  all 
the  certainty  of  a  signature.  If  such 
a  disclosure  of  the  parties  is  made 
by  a  description  of  them  in  the 
premises,  the  Inter-partes  character 
of  the  contract  is  established  by  & 
rule  of  law  which  will  be  presently 
considered.  If  the  premises  do  not 
disclose  who  are  the  parties,  or  if 
there  are  no  premises  to  the  con- 
tract, then  the  existence  and  Identity 
of  the  legal  parties  .may  be  sought 
and  found  elsewhere  m  the  contract" 
Jones  v.  Buck,  supra. 

VMsesslty  aaA  aalBeieasy  of  ■!(■>• 
tnra  see  supra  ii  128-130. 


For  later  caaaa,  developmenta  and  ohaagea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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signed  their  names  thereto,  although  they  are  not 
else'where  mentioned  in  it,**  in  order  that  SHoh  a 
eonstmetion  may  be  adopted  it  is  necessary  that  the 
intention  be  apparent  from  the  contract  atter  the 
application  of  the  accepted  rules  of  constmctibn.** 
So  it  has  been  held  that,  where  a  third  person  merely 
annexes  his  name  to  a  contract  which  in  the  body 
thereof  does  not  mention  him,  and  which  is  in  itself 
a  complete  contract  between  other  parties  Who  sign 
it  and  are  mentioned  in  it,  such  third  person  does 
not  thereby  become  a  party  to  the  efBcient  and 
operative  parts  of  the  contract,"*  Where  a  contract 
contains  mutual  and  dependent  stipulations  between 
the  original  parties  named  in  it,  the  fact  that  a  third 
person  signs  it  wil  not  create  an  inference  that  he 
was  a  surety  for,  or  joint  promisor  with,  one  rather 
than  the  other  of  the  original  parties,  and  he  will  not 
be  regarded  as  bound  thereby."  Where  a  contract 
is  nnilateral  and  contains  promises  only  in  f  a^or  of 
the  party  to  whom  it  is  delivered,  or  in  whose  favor 
it  is  made,  the  person  signing  and  delivering  it  will 
be  presumed  to  intend  to  bind  himself  to  the  peF- 
formance  of  the  promise,  although  he  is  not  named 
in  the  body  of  the  instrument.  Where  a  person 
signs  an  acceptance  of  a  proposal,  he  is  to  be  re- 
garded as  bonnd  by  its  terms."* 

[%  547]  b.  Capacity  in  Whidi  Party  Bound.  The 
use  of  words  which  are  mere  descriptio  persons 
under  a  party's  signature  will  not  cause  the  eon- 
tract  to  be  regarded  as  being  in  any  other  than  his 
individual  capacity,**  unless  it  appears  from  the 
whole  instrument,  or  from  competent  evidence, 
where  parol  evidence  is  admissible,**  that  the  eon- 
tract  was  to  bind  the  party  signing  it  only  in  a 


Umited  or  particular  eapaeity.**  The  faet  that  the 
person  signs  a  eontraot  in  a  representative  capacity 
will  not  relieve  him  from  liability  thereon  in  case 
he  acts  on  it  and  accepts  the  benefits  thereunder, 
individually."  It  has  been  held  that,  where  a  con- 
tract is  signed  "for"  a  person  named,  followed  by 
the  name  of  another,  the  latter  is  bound  under  the 
strict  grammatical  sense  of  the  langnage  employed.'* 

[%  548]  c.  Mistake  in  Deseripticm.  Where,  by  an 
obvious  error,  the  parties  are  misdescribed,  although 
the  true  sense  of  the  contract  is  apparent,  it  mil 
be  given  the  effect  intended,**  as,  for  example, 
where,  by  an  evident  transposition,  the  words  "par- 
ties of  the  first  part"  are  used  for  "parties  of  the  ' 
second  part.""* 

[(  540]  2.  Joint,  Several,  and  Joint  and  Swwal 
Oontracts— a.  The  Different  Kinds  of  Promisas — 
(1)  In  OeneraL  There  are  three  different  kinds  of 
promises  or  covenants,  namely,  those  that  are  sev- 
eral, those  that  are  joint,  and  those  that  are  johit 
and  severaL  The  first  and  simplest  form  is  the 
covenant  of  one  with  another;  making  a  several 
covenant  on  each  side;"^  or  two  or  more  may  cove- 
nant together  with  one,  making  a  joint  covenant  on 
the  one  side  and  s  several  on  the  other;**  or  two 
or  more  may  together  covenant  with  two  or  more, 
making  a  joint  covenant  on  'each  side;  or  two  or 
more  may  wish  to  bind  themselves  together  as  a 
eonrpany  or  a  partnership,  and  also  separately  as 
individuals  for  the  performance  of  the  same  thing, 
which  is  a  joint  and  several  eovenant.**  In  the 
same  contract  a  part  of  the  covenants  on  one  side 
may  be  joint  and  others  several."* 

[t  550]    (8)  Piomlses  on  One  Side  Only.  >  All 


48.  Me. — Staples  v.  Wheeler,  18 
Me.  372;  Ksndall  v.  Kendall,  7  Me. 
171. 

Mo. — Cockrell  v.  Williams,  191  Mo. 
A.   246,    177  SW  1091. 

N.  T. — Electric  Carrlagre  Call,  etc., 
Co.  V.  Herman,  67  Mlac  394,  12S  NTS 
231:  Clarke  v.  Rawson,  2  Den.  136. 

N.  C. — Carson  v.  National  L.  Ins. 
Co.,    1«1   N.   C.   441.  ,77  SB  863. 

Or. — Thompson  v.  Coffman,  16  Or. 
631,   16  P  711 

See  Mlers  v.  Charles  H.  Fuller  Co„ 

167  III.  A.   49. 

[a]  JkppUoatioii  of  XBl*,— An  obli- 
gation wnlch  purports  to  be  that  of 
one  person,  as  "1  hereby  bind  my- 
self,'' etc.,  and  which  la  executed  by 
more  than  one,  may  be  treated  aa 
the  several  obligations  of  each  per- 
son who  slerns  It,  or  as  the  Joint  ob- 
ligation of  all.  Scheld  v.  Lielbshultz, 
51   Ind.   38. 

48.  Blackmer  v.  IMivls,  128  Mass. 
638;  Henry  O.  Shepard  Co.  v.  Free- 
man. 40  Mont.  144.  106  P  484.  See 
Alcazar  Amusement  Co.  v.  Pereira, 
194   111.   A.  607. 

8ic>*tai*  of  coauBental  wumt  see 
Bills  and  Notes  ||  196,  264. 

SO.  Shrlner  v.  Craft,  166  Ala.  146, 
61  S  884,  139  AmSR  19,  28  L.RANS 
460;  Lancaster  v.  Roberts,  144  111. 
213.  83  NB  27;  Fuchs  v.  Block.  166 
111.  A.  482;  Doyle  v.  Dunne,  144  111. 
A.  14;  Henry  O.  Shepard  Co.  v.  Free- 
man, 40  Mont  144,  106  P  484,  488. 

81.  Blackmer  v.  Davis,  128  Mass. 
638;  Henry  O.  Shepard  Co.  t.  Free- 
man. 40  Mont.  144,  106  P  484. 

68.  See  Blackmer  v.  Davis,  128 
Mass.   538. 

63,  OIU  v.  General  Electric  Co., 
129   Fed.   349,   64  CCA  99. 

64.  Union  Collection  Co.  v.  Oliver, 
23  Cal.  A.  318,  137  P  1082;  Fargason 
V.  Ford,  119  Oa.  343,  46  SE  431; 
Manning  v.  Bmbert,  126  Md.  646,  95 
A   64';    Eltis  T.    Stone.    21    N.   M.   730, 

168  P  4S0.  L.RA1916F  1228. 

[a]  AppUcatlon-  of  mla.  One  de- 
scribed in  and  signing  a  contract  as 
attorney  and  agent,  the  principal  not 
being  named.  Is  personally  liable 
thereon.    Manning  v.  Bmbert,  126  Md. 


646,  96  A  64. 

[b]  Words  held  deaoxlptio  per- 
son»  (1)  "Trustee."  Ford  y.  Far- 
gason,  120  Ga.  606,  48  SB  180;  Far- 
gason  V.  Ford.  119  Ga.  343.  46  SB 
431;  Testa  v.  Kahahawal.  18  Hawaii 
209;  Dunlevle  v.  Spangenberg.  66 
Misc.  SB4.  121  NTS  299.  (2)  "Presi- 
dent." Soule  V.  Palmer,  49  NTS  476. 
(3)  "Gen'l.  Agt"  Braun  v.  Hess.  187 
111.  283,  68  NB  871,  79  AmSR  221 
faff  86  ni.  A:  544).  (4)  "Mfg.  Agt 
ft  Supt.  of  Contraota."  Keeley  Brew- 
ing Co.  V.  Neubkuer  Decorating  Co., 
194  111.  680,  686,  62  NB  923.  (5) 
"Special  committee,"  Orchard  v. 
Blnnlnger,  61  N.  T.  652  mem.  (6) 
"Treasurer.  C.  ft  C.  M.  C."  United 
Electric  L>ight.  etc..  Co.  v.  Blackton. 
128  NTS  92. 

MgaataNB  br  vnbUo  oOeaxs  see 
Officers  129  Cyc  1146]:  Counties  [11 
Cyc  4771:  Schools  and  School  Dis- 
tricts (86  Cyc  910];  States  [36  Cyc 
874J. 

OOSfeMMtet 
By  agent  see  Agency  IS  321-328. 
By  executors  and  administrators  sea 

Eixeoutors  and  Administrators   [18 

Cyc  247).  • 
By  officers  or  agents  of  corporation 

see  Corporations  [10  Cyc  lOSel. 
By  guardians  see  Guardian  and  Ward 

[fl  Cyc  116). 

IBiimatiires    to    oonunsrolal    pansr 
see  Bills  and  Notes  |{  266-284. 
-  S&.    See  Evidence  [17  Cyc  710). 

66.  Conn.— Ny Strom  v.  Barker,  88 
Conn.  382.  91  A  649. 

111. — Empire  Fire  Proofing  Co,  v. 
Comstock,   121  111.  A.   618. 

N.  M.— Ellis  V.  Stone,  21  N.  M.  730, 
158  P  480,  tiRA1916F  1228. 

S.  C. — J.  L.  Mott  Iron  Works"  v. 
Clark,  87  S.  C.  199,  69  SB  227. 

Can. — Wood  v.  Grand  Valley  R.  Co., 
61  Can.  S.  C.  288.  22  DomLiR  614. 

N.  B. — Jones  v.  Burgess.  43  N.  B. 
126. 

67.  Ramsay  Realty  Co.  v.  Ram- 
say, 136  Iowa  612,  118  NW  468. 

68.  Musgrove  v.  Mcllroy,  6  J.  J. 
Marsh.   (Ky.)   646. 

6S.  Rapp  v.  Unebarger.  149  Iowa 
429.  128  NW  666.  126  NW  209;  Cas- 


telli  y.  Bums.  166  App.  Dlv.  200,  140 
NTS  1057. 

to.  Castelli  V.  Burns,  166  App, 
Dlv.   200,  202,   140  NTS  1067. 

[a]  VMrties  "of  the  aeooiid  part.'*— 
(1)  "It  Is  true  the  defendant  and  the 
corporation  are  nominated  among  the 
"parties  of  the  second  part;'  but  the 
use  of  that  phrase  could  have  no 
efFect  to  Impose  upon  the  defendant 
an  obligation  or  obligations  the  in- 
strument as  a  whole  clearly  shows  to 
have  been  assumed  by  one  only  of 
the  'parties  of  the  second  part.'  The 
phrase,  as  well  as  the  one  referring 
to  the  'parties  of  the  first  part,'  In 
its  common  use,  is  suggested  by  con- 
venlenoe  and  is  descriptive  merely. 
Usually,  it  serves  to  save  the  renam- 
ing of  contracting  parties.  When- 
ever Its  descriptive  effect  contradicts 
the  Intent  of  the  parties  as  shown 
by  the  Instrument  otherwise.  It  Is 
not  regarded  as  of  sufficient  strength 
to  control  the  judicial  judgment." 
Gadsden  First  Nat.  Bank  v.  Hender- 
son, (Ala.)  72  S  91,  92.  (2)  Although 
the  contract  recited  that  It  was  made 
between  defendants  as  parties  of  the 
first  part  and  plaintiff  and  L.  cashier 
of  the  bank,  parties  of  the  second 
part,  and  that  the  parties  of  the 
first  part  had  sold  to  B  and  others 
certain  stock,  and.  after  agreeing  to 
protect  them  from  any  loss,  used  the 
term  "second  parties"  when  referring 
to  purchasers,  and  not  "parties  of 
the  second  part."  yet  the  confusion 
of  parties  must  be  taken  as  an  error 
of  the  scrivener,  and  the  contract 
must  be  upheld  on  the  ground  that 
the  parties  of  the  second  part  stood 
as  trustees  for  the  purchasers  of  the 
stock.  Rapp  v.  Linebarger,  149  Iowa 
429.    128    NW   665.    126    NW  209. 

81.     See  Infra  J |  653-656. 

sa.    See  infra  Jl  557-664. 

63.  See  Infra  §{  665-569. 

64.  Buster  V.  Fletcher.  22  Ida.  173. 
126  P  226;  Dowling  v.  Wheeler,  117 
Mo.  A.  169.  93  SW  924. 

[a]  XUnstratloas. — (1)  Where  a 
contract  is  entered  into  between  B  as 
party  of  the  first  part  and  F  and 
forty-three  other  persons  aa  i>artlea 
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eontracts  do  not  contain  mutual  promisee.  The 
oovenant  may  be  on  one  side  only;  as  where  A  and 
B  for  a  consideration  promise  with  C  to  pay  an 
annuity  to  D.  There  the  covenant  is  on  one  side 
and  only  one  side,  that  is,  the  covenantee  can  bring 
suit;  for  it  is  presumed  that  one  will  bring  suit  on 
a  covenant  made  by  another,  and  not  on  a  covenant 
made  by  himself.  In  the  above  ease  the  promise  is 
made  on  one  side  only,  and  therefore  only  he  to 
whom  the  covenant  was  made  can  bring  suit,  for  he 
himself,  as  the  other  party,  has  made  no  covenant." 

[i  551]  (3)  Promises  on  Both  Sides.  Mutual 
promises  may  be  made  on  both  sides  at  the  same 
time  relative  to  the  same  subject  matter  ;°^  but  the 
promises  may  be  difEerent  in  kind  and  are  always 
different  in  substance.  For  instance,  A,  B,  and  C 
may  jointly  covenant  to  lease  Blackacre  to  X,  Y, 
and  Z  for  a  term  of  years,  and  X,  Y,  and  Z  may 
at  the  same  time  in  the  same  instrument  jointly 
and  severally  covenant  to  pay  rent,  repair,  etc. 
There  the  covenants  are  different  in  kind,  one  being 
joint,  the  other  joint  and  several;  and  different  in 
substance,  the  one  being  to  lease,  the  other  to  pay 
rent,  etc.  Each  side  is  a  covenantor  and  each  a 
covenantee,  but  on  distinct  covenants.  The  cove- 
nants on  either  side  may  be  teveral,  joint,  or  joint 
and  several."'  The  same  form  of  covenant  may  be 
on  one  side  as  on  the  other;  or  there  may  be  a  dif- 
ferent form  of  covenant  on  each  side,  as  above 
shown.  But  to  each  of  the  three  forms  of  covenants 
the  liability  attached  is  different."*  Since  a  cove- 
nantor may  be  on  the  one  side  or  the  other  of  the 
contract,  it  becomes  important  to  notice  on  which 
covenant  suit  is  brought.  A  covenantor  is  liable  as 
to  that  which  he  himself  covenants,  according  to 
that  form  in  which  he  has  chosen  to  bind  himself. 
Different  rules  of  law  govern  covenantors  from 
those  governing  covenantees." 

[$  552]  b.  Distinction  between  Sights  and  Obli- 
gations. A  right  may  belong  to  two  or  more  indi- 
viduals severally,  but  not  to  two  or  more  jointly  and 
severally ;  but  it  may  belong  to  two  or  more  jointly. 
An  obligation  may  be  imposed  on  two  or  more  per- 
sons severally  or  jointly,  or  jointly  and  severally  at 
the  same  time.™ 

[$  553]  c.  Several  Oontracts — (1)  Promisors.  Two 
or  more  persons  may  bind  themselves  severally  for 
the  same  matter,  so  that  the  creditor  is  simply  en- 
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titled  to  claim  the  performance  agaiast  each  of  them 
separately.^'^  When  a  several  obligation  is  entered 
into  by  two  or  more  in  'one  instrument,  it  is  the 
same  as  though  each  had  executed  separate  instm- 
ments,''  although  they  may  all  be  for  the  same 
subject  matter;  and  consequently  each  obligation 
furnishes  a  several  cause  of  action.''^  The  efect 
of  several  obligations  is  that,  although  they  con- 
cern the'same  subject  matter,  each  obligor  is  liable 
only  for.  his  several  promise,  and  cannot  be  held 
for  the  others.''^  For  example,  in  the  case  of  s 
subscriptipn  paper,  where  each  subscriber  promises 
to  pay  the  sum  set  opposite  his  name,  it  is  unrea- 
sonable to  suppose  that  any  of  them  intended  to 
become  jointly,  liable  for  any  or  all  of  the  other 
subscriptions."  A  suit  brought  against  one  of  the 
obligors  on  his  promise  is  no  bar  to  a  subsequent 
suit  against  another,  and  suit  may  be  brought 
against  each  obligor  at  the  option  of  the  obligee." 

[i  554]  ^(2)  Promisees.  One  person  may  bind 
himself  to  each  of  several  persons  for  the  same 
debt  or  matter,  so  that  each  of  the  persons  is  sepa- 
rately entitled  as  creditor  to  claim  the  whole  debt 
or  performance." 

[i  555]  (3)  SurviTorship.  The  doctrine  of  sor- 
yivorship  does  not  apply  to  several  contracts."  If 
an  obligfor  is  deceased,  his  heirs  or  executors  are 
liable  on  his  several  contract.™ 

[%  556]  (4)  Joint  Action  Will  Not  Lie.  Where 
parties  are  bound  severally  only,  their  liability  is 
separate  and  distinct,  and  in  the  absence  of  a  stat- 
ute they  cannot  be  sued  jointly;  and  where  the 
promises  are  several  in  respect  of  the  promisees, 
they  must  sue  separately  and  cannot  sue  jointly." 
This  rule,  however,  is  in  some  jurisdictions  changed 
by  statute.*^ 

[$  557]  d.  Joint  Oontracts — (1)  Promisois— 
(a)  In  General  Where  two  or  more  make  a  joint 
promise,  each  is  liable  to  the  promisee  for  the  whole 
debt  or  liability;  neither  is  bound  by  himself,  bat 
both  of  them  are  bound  jointly  to  tiie  full  extent 
of  the  promise.** 

H  558]  (b)  Survivorship.  On  the  death  of  one 
of  several  joint  contractors,  the  legal  liability  under 
the  contract  devolves  at  common  law  on  the  surviv- 
ing joint  contractors  or  contractor;  and  the  repre- 
sentative of  the  deceased  cannot  be  sued  at  law 
either  alone  or  jointly  with  the  survivors.    Conse- 


of  the  second  part,  whereby  the 
parties  of  the  second  part  employ  the 
party  of  the  first  pal-t  to  construct  a 
butter  factory  and  feed  mill  for  the 
sum  of  four  thousand  dollars,  and  In 
such  contract  each  of  the  persons 
sifrnin^  said  contract  as  parties  of 
the  second  part  agrees  to  pay  the 
sum  of  one  hundred  dollars  as  a  part 
of  the  contract  price,  such  contract 
is  a  Joint  contract  In  so  far  as  em- 
ploying the  party  of  the  first  part  to 
construct  the  butter  factory  and  feed 
mill,  and  Is  several  as  to  the  agree- 
ment to  pay  the  contract  price  for 
such  work.  Buster  v.  Fletcher,  22 
Ida.  172,  125  P  226.  <2)  An  agree- 
ment binding  the  stockholders  of  a 
corporation  to  deposit  their  cer- 
tificate of  shares  with  a  third  person, 
with  authority  to  sell  the  assets  of 
the  corporation,  consisting  of  the 
stock,  etc.,  is  a  Joint  agreement  only 
in  so  far  as  it  binds  each  stockholder 
to  place  his  certificates  of  stock  in 
the  hands  of  the  third  person  to  sell, 
and  is  several  in  so  far  as  it  entitles 
each  stockholder  to  rfeceive  the  price 
per  share  bid  on  the  whole  number 
of  shares',  and  one  stockholder  may 
sue  a  purchaser  of  the  assets  and 
stock  of  the  corporation  for  breach 
of  contract,  on  his  failure  to  pay  for 


the  stock  at  the  price  agreed  on. 
Do-wllng  V.  Wheeler,  117  Mo.  A.  169, 
93  SW  924. 

66.     See  supra  f  IT. 

66.  See  supra  i|  170-192. 

67.  -7  Bacon  Abr.  tit  Obliarattons  p 
252;  HoUe  Abr.  p  149.  See  also  supra 
note  64. 

68.  King  V.  Hoare,  It  M.  &  W.  494. 
153  Reprint  206. 

69.  See  Sccleston  v.  Cllpsham,  1 
Saund.  153,  85  Reprint  168. 

TO.  Sltngby's  Case,  6  Coke  18b, 
77  Reprint  77;  Harriman  Contr.  p 
137. 

71.  tiurton  v.  GllUam,  2  111.  577, 
33  AmD  430;  Fuselier  v.  Lacour,  3 
La.  Ann.  162;  Moffett  v.  Bowman,  6 
Gratt.  (47  Va.)  219;  Payne  v.  Jelleft. 
67  Wis.  246,  30  NW  526. 

7a.  Evans  v.  Sanders,  iCBT^on. 
(Ky.)  291;  Colt  v.  Learned,  118  Mass. 
380;  Costigan  v.  Lunt,  104  Mass.  217; 
Northumberland  v.  Brrington,  6  T.  R. 
522,  101  Reprint  293;  BUas  Code  PI. 
p  103  and  note. 

73.  See  cases  supra  note  72. 

74.  Fisher  v.  Spang,  43  111.  A.  378. 

75.  See  Subscriptions  [37  Cyc  502]. 

76.  See  Judgments  [23  Cyc  1189]. 
Splitting  canaea  of  action  see  Ac- 
tions {  306. 

77.  U.  S.—  Hall  V.  Leigh.  8  Cranoh 


50.  3  L.  ed.  484. 

Ala. —  Burton  v.  Henry,  90  AU.  281, 
7  S  926. 

Mich. —  Rorabacher  v.  Iiee,  16  Micb. 
169. 

N.   Y. — Yate»  v.  Foot,  12  Johns.  1. 

Pa. — Catawissa  R.  Co.  ▼.  Titus,  41 
Pa.  277. 

Vt. — a«er  V.  Tenth  School  DiaL,  6 
Vt.  76. 

Eng. — Chanter  v.  Leese,  4  H.  &  W. 
296.   150   Reprint   1440. 

78.  Carthrae  v.  Brown,  3  Leigh 
(80  Va.)  98,  23  AmD  266;  Enys  v. 
DonnltJhorne,  2  Burr.  1190,  97  Reprint 
782. 

79.  Howe  V.  Handler,  25  Me.  116; 
Ludlow  V.  McCrea,  1  wend.  (N.  Y.) 
228;  McCready  v.  Preedly,  t  Rawle 
(Pa.)  251;  Collins  v.  Prosser.  1  B.  & 
C.  682,  8  ECL  287,  107  Reprint  250: 
Leake  Contr.  p  371;  Parsons  Contr. 
p  16. 

80.  See.  Parties  [30  Cyc  105,  1211. 

81.  See  Parties   [30  Cyc  113,  126|. 
8a.    Iowa. — Hambleton  v.  Jameson, 

162  Iowa  186,  143  NW  1010. 

Ky. — ^Allin  V.  Shadburne,  1  Dana 
68,  26  AmD  121. 

Me.— Ripley  v.  Crooker,  47  Me,  37«. 
74  AmD  491. 

Mass. — Meyer  v.  Kstes.  164  Mass. 
457.  41  NE  683,  32  LRA  283;  BarUett 
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quently,  the  whole  legal  liability  ultimately  deTolves 
on  the  last  surriving  contractor,  and  after  his  death 
on  hia  representatives.** 

Equity  rule.  The  rule  in  this  respect  i'S  the  same 
in  equity  as  at  law,  nnless  there  are  special  cir-' 
cumstanees  which  show  that  the  liability  should  be 
treated  as  a  several  liability.^  It  ia  somcflmes  said 
that^  joint  contracts  will  be  treated  in  equity  as  joint 
and  several  oncs.^  But  such  is  not  the  fact.  A 
joint  contract  will  be  treated  in  equity  aa  a  joint 
and  several  one  only  where  there  is  some  special 
and  equitable  reason  for  so  treating  it."  Thus, 
where  money  is  loaned  to  two  who  give  a  joint  ob- 
ligation for  its  repayment,  equity  will  enforce  the 
obligation  against  the  representatives  of  the  de- 
ceased obligor  on  the  ground  that  "the  lending  to 
both  creates  a  moral  obligation  in  both  to  pay,  and 
that  the  reasonable  presumption  is  the  parties  in- 
tended their  contract  to  be  joint  and  several,  but 
through  fraud,  ignorance,  mistake,  or  want  of  skilf, 
failed  to  accomplish  their  object. ' '  *'  But  where  no 
such  equity  exists,  as  in  the  case  of  the  joint  obli- 
gation of  principal  and  surety,  equity  follows  the 
law  and  the  estate  of  the  deceased  surety  is  not 
held  liable." 

Personal  ctmtracts.  Where,  however,  a  joint  con- 
tract is  of  such  character  as  to  require  the  personal 
service  of  all  the  contractors,  it  will  be  terminated 
by  the  death  of  one  or  any  of  them;**  but  the  ques- 
tion whether  it  is  of  such  character  depends  on  the 
intention  of  the  parties  and  is  to  be  determined  by 
a  construction  of  the  contract  itself.*" 

Statutory  prtyvlsionB.    In  .a  number  of  states,  in 


case  of  the  death  of  <me  or  more  joint  obligors  or 
promisors,  it  is  provided  by  statute  that  the  joint 
debt  or  contract  survives  against  the  heirs  or  ad- 
ministrators as  well  as  against  the  survivors,*'  or 
that,  unless  specified  in  the  contract,  on  the  death 
of  a  joint  contractor  his  representative  may  be 
(^barged  as  if  the  contract  had  been  severable  in- 
stead of  joint.*'  A  statute  making  the  estate  of  a 
deceased  joint  obligor  liable  for  the  debt  does  itot, 
however,  remove  the  liability  of  the  survivor  for 
the  whole  debt.** 

[i  559]  (c)  Effect  of  Eelease  or  Discharge.  In 
the  absence  of  a  statute,  a  release  of  one  of  several 
joint  promisors  will  discharge  all,  although  a  mere 
covenant  not  to  sue  one  joint  promisor  will  not  have 
such  an  effect.**  But  a  release  of  one  joint  debtor 
by  operation  of  law  does  not  affect  the  liability  of 
the  others,*'  nor  does  the  taking  of  security  from 
one  joint  promisor.**  'In  California,  the  statute  ex- 
pressly provides  that  performance  of  an  obligation 
by  one  of  several  persons  who  are  jointly  Uable 
under  it  exting^uishes  the  liability  of  all.*^ 

[$  560]  (d)  Effect  of  Judgment.  So  also  in  the 
absence  of  a  statute  a  judgment  against  one  of  sev- 
eral joint  promiaois  is  a  bar  to  an  action  against 
them  jointly.** 

[i  561]  (e)  Suit-Must  B(9  against  AIL  In  the 
absence  of  a  contrary  statutory  provision,  all  the 
joint  promisors  must  be  joined  in  the  suit,  if  living 
and  within  the  jurisdiction  of  the  court.*® 

[4  562]  (2)  Promisees— (a)  In  GeneraL  Where 
a  promise  is  made  to  several  jointly,  they  are 
entitled  jointly  and  not  separately,^  and  must  as  a 


V.  Robblns.  5  Mete.  184;  Munroe  v. 
Perkins,  9  Pick.  2^,  20  AmD  475. 

Mich. — Dumanolse  v.  Townsend.  SO 
Mich.  302.  45  NW  179. 

Mo. — ^Freeburg  Coal  Co.  v.  TTnion 
R.,  etc.,  Co.,  10  Mo.  A.  S9T  mem. 

N.  J. — Alpaugh  V.  Wood.  63  N.  J.  L. 
638,    23   A   261;   Field  v.  Runk,   22  N. 

N.  T. — Booth,  etc..  Granite  Co.  v. 
Balrd,  83  App.  Div.  495.  82  NTS 
432;  Cl&rk  v.  Rawson,  2  Den.  135; 
Slocum  V.  Falrchlld,  7  Hill  292. 

Or. — Anderson  v.  Stayton  State 
Bank.  82  Or.  357,  S73,  169  P  1033 
[cU  CycJ;  Bean  v.  Eyre,  70  Or.  190, 
139   P  727. 

Tex. — Baum  v.  McAfee,  59  Tex. 
Civ.  A.  56.  125  SW  984. 

[a]  AppUoattoiis  of  nUe^— (1) 
Where  land  was  sold  to  two  persons 
and  one  of  them  absolutely  abandoned 
and  refused  to  perform  the  contract, 
the  vendor  was  not  obliged  to  accept 
the  notes  of  one  of  the  purchasers, 
even  thougrh  the  other  had  assigned 
to  him  his  rights.  Hambleton  v. 
Jameson,  162  Iowa  186,  143  NW  1011. 
(2)  Where  one  purchases  In  the  name 
of  himself  and  another  who  repu- 
diates the  purchase,  he  Is  as  much 
bound  as  if  the  purchase  had  been 
made  and  the  notes  signed  by  him 
alone.  Scott  v.  Estill.  4  KyL  356, 
11  Ky.  Op.  789.  (3)  Where  defend- 
ants are  all  principals  In  the  contract 
sued  on,  the  fact  that  some  of  them 
are  Insolvent  cannot  affect  plalntlfTs 
riebts  regarding  the  others.  Camp 
T.  Simon.  23  UUh  66,  63  P  332. 
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Pa. — Keller's  Est^.  1  LegChron  189. 
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862. 
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88.  See  statutory  provisions;  and 
Providence  County  Sav.  Beink  v.  Vad- 
nals,  25  R.  I.  295,  56  A  T54. 

93.  Lee  V.  Blodget,  214  Mass.  374, 
102  NE  67;  Hogan  v.  Sullivan,  79  Vt. 
36,  64  A  234. 

94.  See  Release   [34  Cyc  10811. 

95.  Ward  v.  Johnson.  13  Mass. 
148. 

Bankruptcy  see  Bankruptcy  %  726. 
aseet  of  plaa  of  lafaaoy  see   In- 
fants [22  Cyc  587,  609]. 
Xnaolvsaojr  see  Insolvency  [28  Cyo 

96.  Thompson  v.  Crocker,  24  S.  C. 
li.  23. 

87.  Los  Angeles  Nat.  Bank  v. 
Vance,  9  Cal.  A.  67,  98  P  58  (decided 
under  Civ.  Code  |  1474). 

98.  See  Judgments  [23  Cyc  12081. 

99.  See  Parties  [80  Cyc  121]. 

1.  U.  S. — Farni  y.  Tesson,  1  Black 
309,  17  L.  ed.  67.  See  Clark  v.  Great 
Northern  R.  Co.,  81  Fed.  282  (hold- 
ing that,  where  a  number  of  persons 
Jointly  contributed  to  procure  a 
right  of  way  for  a  rallrotid  through 
a  city.  In  consideration  of  the  com- 
pany's agreement  to  give  certain 
rates,  all  must  join  In  a  suit  to  re- 
scind the  contract  for  failure  of  the 
company  to  comply). 

Conn. — Beach  v.  Hotchklss,  2  Conn. 

Del. — Cannon  v.  Maull,  4  Del.  228. 

111.— Archer  v.  Bogue,  4  111.  526. 

Iowa. — Linder  v.  Lake,  6  Iowa  164. 

La. — AUlng  V.  Woodruff,  16  La. 
Ann.  6. 

Me.— Moody  v.  Sewall,  14  Me.  295. 

Mass. — .Hayden  v.  Snell,  9  Gray 
365;  Capen  v.  Barrows,  1  Gray  376; 
Hewes  V.  Bayley,  20  Pick.  96;  Halli- 
day  V.  Doggett,  6  Pick.  859. 
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mle  all  join  in  a  suit  on  the  promiae.* 

[i  563]  (b)  SnrTivonliip.  Where  one  of  several 
joint  creditors  or  promisees  dies,  the  legal  right 
under  the  contract  devolves  on  the  survivors,  and 
they  only,  in  the  absence  of  statute,  can  sne  on 
the  contract.  The  representative  of  the  deceased 
«reditor  cannot  be  joined,  nor  can  he  sue  alone.* 

[i  564]  (c)  Payment  or  Kelease.  A  payment 
of  ihe  debt  to  one  of  several  joint  promisees,  or  a 
release  g^ven  by  one  without  the  others  joining, 
will  bind  the  others.*  If  the  interest -of  obligees 
be  taken  as  joint  as  to  some,  it  must  be  joint  as  to 
all,  for  it  cannot  be  joint  as  to  some  and  several 
as  to  the  wmainder." 

[(  565]  e.  Jdnft  and  Sereral  Oontracta — (1) 
Promisors — (a)  In  OeneraL  Several  persons  may 
enter  into  concurrent  contracts  respecting  the  same 
matter,  binding  themselves  jointly  as  one  party, 
and  also  severally  as  separate  parties,  at  the  same 
time;  in  •which  case,  besides  the  one  joint  con- 
tract^ there  are  also  as  many  several  contracts  as 
there  are  separate  persons,  the  debt  or  matter  of 
the  contract  being  one  and  the  same  in  all  the  con- 
tracts thus  made.  A  joint  and  several  contract  is 
£  contract  with  each  promisor  and  a  joint  contract 
with  all;  therefore  in  a  joint  and  several  contract 


there  ia  one  more  contract  than  there  are  prtto- 
isors.*  A  joint  and  several  covenant  may  be  exe- 
cuted in  two  ways:  (l)'The  obligors  may  covenant 
together  in  one  instrument,  binding  themselves  by 
words  of  joint  covenant,  and  each  may  also  bind  him- 
self at  the  same  time  severally  in  a  separate  instm- 
ment  foi'-the  performance  of  the  same  Uiing;  or 
(2)  thejr  may  all  be  bound  at  the  same  tune  jointly 
and  severally  for  the  performance  of  the  same  thing, 
by  uniting  in  one  instrument  the  joint  obligation 
of  all  and  the  several  obligation  of  each.'  The  par- 
ties to  a  contract  may  be  jointly  and  severally  bound 
to  third  persons,  although  as  between  themselves 
their  liability  is  that  of  principal  and  surety.* 

[i  566]  (b)  Union  of  Joint  and  Senreral  Liabili- 
ties. As  a  joint  and  several  contract  is  not  one 
obligation,  but  a  combination  in  one  instrument  of 
one  joint  obligation  and  as  many  distinct  several 
obligations  as  there  are  parties,  it  follows  that  the 
liabilities  must  be  a  combination  of  those  attaching 
to  joint  contracts  and  of  those  attaching  to  several 
contracts;  so  that  if  action  is  brought  against  the 
promisors  all  jointly,  they  are  all  liable  as  on  a  joint 
contract;'  and  if  against  them  all  separately,  they 
are  liable  as  on  a  several  contract.^"  The  release  of 
one  of  .several  joint  and  several  obligors  is,  at  com- 


Mo. —  Slaughter  v.  Davenport,  161 
Mo.  28,  61  SW  471;  Henry  v.  Mt. 
Pleasant  Tp.,  70  Mo.  600;  Ralney  v. 
Smizer,  28  Mo.  310;  Robblns  v,  Ayres. 
10  Mo.  638,  47  AmD  125;  Thleman  v. 
Ooodnlght,   17  Mo.  A.   429. 

N.  H. — Moore  v.  Chesley,  17  N.  H. 
167:  WUlouKhby  v.  Wllloughby,  6  N. 
H.  ^44. 

N.  Y. — Marie  v.  Garrison,  83  N.  T. 
14;  Gould  V.  Gould.  6  Wend.  263;  Dob 
V.  Halsey,  16  Johns.  34,  8  AmD  298. 

Pa.T-Marys  v.  Anderson,  2  Grant 
446:  Wilson  v.  Wallace,  8  Serg.  &  R. 
S3. 

S.  C. — ^Bllls  V.  McLemoor,  17  S.  C. 
li.  13. 

Vt. — ^Angus  V.  Robinson,  69  Vt  686, 
8  A  497,  69  AmR  768. 

Eng. — Pease  v.  Hirst,  10  B.  A  C. 
122,  21  BCL  61,  109  Reprint  396; 
Hatsall  V.  Griffith,  2  Cromp.  &  M. 
«79,  149  Reprint  933;  Wetherell  v. 
Langston,  1  Exch.  634,  154  Reprint 
269;  Eccleston  v.  Cllpsham,  1  Saund. 
163,  86  Reprint  168. 

[a1  ninatrattOBS.— (1)  A  contract 
to  pay  B,  S,  or  G  a  sum  of  money. 
In  trust,  for  the  purpose  of  macaa- 
amlzlng  a  public  road,  Is  joint. 
Slaughter  v.  Davenport,  161  Mo.  26, 
61  SW  471.  (2)  In  a  written  con- 
tract, "I,  E.  W.  Lake  .  .  .  bind 
myseir*  to  have  a  certain  encum- 
brance released,  "I  having  this  day 
sold  forty  acres  of  said  land  to  Anton 
Linder  and  Jacob  Rees,"  to  whom 
the  bond  was  delivered,  the  names 
of  the  obligees  were  implied,  if  not 
expressed,  and  the  action  on  the  con- 
tract was  brought  properly  by  the 
parties  jointly.  Linder  v.  Lake,  6 
Iowa  164,   166. 

a.     See  Parties  [30  Cyc  107]. 

3.  U.  S. — Blrdsall  v.  Delaware, 
etc.,  Co.,  216  Fed.   717. 

Ala.— Bebee   v.    Miller,   Minor   364. 

Ark. — Tramroell  v.  Harrell,  4  Ark. 
602. 

Conn. — ^Vandenheuvel  v.  Storrs,  3 
Conn.  203. 

111. — ^Kay  Gee  Amusement  Co.  v. 
Cave,  177  ill.  A.  260. 

Ina. — Mcintosh  v.  Zartng,  160  Ind. 
301,  49  NE  164;  Indiana,  etc-  R.  Co. 
V.  Adamson,  114  Ind.  282,  it  NB  5; 
Erower  v.  Nellis,  6  Ind.  A.  323,  33 
NB  672.  _ 

Kan. — Weltsch  v.  Straub,  74  Kan. 
292.  295,  86  P  148  [clt  CycJ. 

Ky. — McCalla  v.  Rigg,  3  A.  K. 
Marsh.  259;  Clark  v.  Parish,  1  Bibb 
547;  Brown  v.  King,  1  Bibb  462;  Mor- 
rison V.  Winn,  Hard.  480. 

Mass. — Smith  v.  Franklin,  1  Mass. 


480;  Walker  V.  Maxwell,  1  Mass.  104. 

Mlch.^-Cste  V.  Dequlndre,  Walk. 
64. 

Minn. — Semper  v.  Coates,  93  Minn. 
78,  100  NW  662;  Hedderly  v.  Downs, 
31   Minn.   183,   17  NW  274. 

Va. — Chlceater  v.  Vass,  1  Munf. 
(16  Va.)  98. 

Eng. — Jell  V.  Douglas,  4  B.  &  Aid. 
374,   8  ECL  523,   106  Reprint  974. 

4i  Ky. — AlUn  v.  Shadburne.  1 
Dana  68,  25  AmD  121;  Clark  v.  Pat- 
ton,   4  J.  J.   Marsh.   33,  20  AmD  203. 

Mass. — Myrick  v.  Dame,  9  Cush. 
248:  Eastman  v.  Wright,  6  Pick.  316; 
Tuckerman  v.  Newhall,  17  Mass.  581; 
Wilson  V.  Mow^er,  6  Mass.  407. 

Mo. — Clark  v.  Cable.  21  Mo.  228. 

N.  Y. — Napier  v.  McLeod,  9  Wend. 
120;  Bruen  v.  Marquard,  17  Johns. 
58;  Plerson  v.  Hooker,  3  Johns.  68,  8 
AmD  467. 

Eng. — Rawstorne  v.  Oandell,  16  M. 
&  W.  304,  153  Reprint  866;  Wilkinson 
V.  LIndo,  7  M.  &  W.  81,  151  Reprint 
687. 

See  Forgionl,  etc.,  Co.  v.  Burnham, 
etc.,  Co.,  113  Me.  832,  93  A  888  (hold- 
ing that  a  corporation  Is  bound  by  a 
payment  to  a  cocontrax:tor  made  be- 
fore the  corporation  became  a  party 
to  the  contract,  where  it  had  knowl- 
edge of  the  execution  of  the  contract 
and  the  commencement  of  work  by 
the  other  party). 

ESeot  of  pivsieat  rsnaralljr  see 
Ptyment  [30  Cyc  1183]. 

»•!••••  Iijr  JolJit  proailsa*  gmti- 
•rally  see  Release  [34  Cyc  1080]. 

B.    Parsons  Contr.  p  13. 

e.  U.  S. — U.  S.  v.  Cushman,  26 
F.  Gas.  No.  14,»C8,  2  Sumn.  426. 

Ill,— Peo.  V.  Harrison,  82  III.  84; 
Cummlngs  v.  Peo.,  50  111.  182. 

Me. — ^Turner  v.  Whitmore,  63  Me. 
526. 

Mails. — Hemmenway  v.  Stone^  7 
Mass.  68,  6  AmD  27. 

Or. — ^Anderson  .  v.  Stayton  State 
Bank,  82  Or.  S67,  169  P  1033.  1039 
[cit  Cyc]. 

Pa. — ^Klapp  V.   Kleckner,    3   Watts 

&  a.  619.  _ 

Eng. — ^Ex  p.  Honey,  L  R.  7  Ch.  178; 
Beecham  v.  Smith,  E.  B.  &  E.  442,  96 
ECL  442,  120  Reprint  674;  Bolton  v. 
Lee,  2  Lev.  56,  83  Reprint  447. 

[a]  A  joint  and  savvna  obllffBtioa 
(1)  "Is  one  which  binds  a  plurality 
of  persons.  All  are  bound  to  fulnl 
the  same  obligation,  and  each  is 
bound  to  fulBI  the  whole  of  It;  and  It 
'is  the  option  of  the  creditor  to  en- 
force the  whole  obligation  against 
any     one     of     these     taken     bound" 


[quot    the    Lord 
I  Police  Comrs.  v. 


(Leake  Contr.  377 
President  in  Dundee  . 
StrattoD,  as  quoted  In  house  of  lords 
in  1887].  To  same  efTect  Mason  v. 
Eldred,  6  Wall.  (U.  S.)  231,  18  L. 
ed.  788;  Moore  v.  Roger  J.  19  III.  347; 
In  re  Davison.  13  Q.  B.  D.  60);  (2)  is 
with  each  promisor,  and  also  with  all 
jointly,  with  the  result  that  they  are 
all  liable  jointly,  and  each  Individual 
is  liable  on  his  separate  obligation, 
and  that  they  may  be  pued  jointly  or 
severally  as  the  promisee  elects  (An- 
derson V.  Stayton  State  Bank,  82  Or. 
357.  159  P  1033). 

[b]  The  worda  "■•VKral"  aad 
"seTMaMe"  mean  the  same,  and  a 
contract  calling  for  joint  and  "sev- 
erable" notes  Is  complied  with  where 
the  notes  are  Joint  and  "several." 
Lawson  v.  Muse,  180  Mo.  A.  36,  166 
SW  398. 

[c]  M.  Jdat  "of  MTUBl  llAliaity 
is  a  joint  "and"  several  liability. 
Strauss  v.  Trotter,  6  Misc.  77.  26 
NYS  20;  Outlaw  v.  Parmer,  71  N.  C 
81. 

7.  Evans  v.  Sanders,  10  B.  Mon. 
(Ky.)  291;  Ex  p.  Honey,  L.  R.  7  Ch. 
178;  Rose  v.  Poulton,  2  B.  &  Ad.  821, 
22  ECL  846,  109  Reprint  1348;  King 
T.  Hoare,  13  M.  &  W.  494,  163  Reprint 
206. 

[a]  A  Joint  ibA  Bwvsral  bond,  al- 
though on  one  piece  of  parchment 
or  paper,  comprises  in  effect  the  joint 
bond  of  all  and  the  several  bonds  of 
each  of  the  obligors,  and  gives  dif- 
ferent remedies  to  the  obligee.  King 
V.  Hoare,  13  M.  &  W.  494,  158  Re- 
print 206. 

[b]  Toim.— The  correct  words  to 
express  this  kind  of  a  promise  are 
said  by  Mr.  Leake  to  be  "We  bind 
ourselves,  our  heirs,  executors  and 
administrators,  and  each  of  us  blnd- 
eth  himself,  his  heirs,  executors  and 
administrators."    Leake  C}ontr.  p  379. 

8.  In  re  American  Product  Os.. 
224  Fed.  401,  140  CCA  87. 

9.  See  American  Bank  v.  DooUt- 
tle.  14  Pick.  (Mass.)  123;  Tuckerman 
V.  Newhall,  17  Mass.  681:  Rowley 
V.  Stoddard,  7  Johns.   (N.  T.)   207. 

lOu  Slmonds  v.  Center,  6  Mass. 
18. 

la]  On*  only  nay  Ti«  UaUa  oa 
joint  and  several  covenants.  Lilly  v. 
Hedges,  Str.   653.   93   Reprint  695. 

fbX  Wliars  two  lanwrni  oovesast 
Jouitly  and  asTSTaUyi  the  executors 
of  a  deceased  lessee  are  liable.  Enys 
V.  Donnlthome,  2  Burr.  1190,  97  Re- 
print 782. 

fc]     ApplloatloB  of  nl*.— .A  cred- 
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mon  law,  a  release  of  all.'' 

[i  567]  (c)  Liable  AUogetlur  or  Singly.  The 
obligora  are  liable  either  jointly  or  severally,  and 
covenantees  are  not  privileged,  or  do  not  have  the 
option,  to  sue  some  covenantors  jointly  and  others 
severally;  they  must,  in  the  absence  of  statute,  be 
sued  either  jointly  or  severally.'* 

[i  568]  (d)  Judgment  as  Bar.  The  effect  of  a 
judgment  in  either  a  joint  or  a  several  action  as  a 
bar  to  further  actions  is  elsewhere  discussed.^' 

[i  569]  (2)  Promisees.  Promisees  cannot  be  both 
joint  and  several;  that  is,  persons  must  be  entitled 
under  a  contract  jointly  only  or  severally  only." 
It  is  not  possible  by  any  words  of  joinder  or  sever- 
ance to  give  the  covenantees  the  election  to  sue 
separately  and  together,  that  is,  both  jointly  and 
severally."  It  follows  from  this  that  a  contract 
cannot  as  to  the  promisees  be  treated  as  joint  or 
several  at  their  option." 

[i  570]  f.  Oonstraction  of  Such  Oontraete— (1) 
Intention  of  Futies.  Whether  the  promises  are 
several  or  joint,  or  joint  and  several,  depends  on 
the  construction  of  the  language  used,  and  the  inten- 
tion of  the  parties  as  manifested  by  the  language 
used  mast  be  followed  by  the  court.*'  If  the  con- 
tract made  by  several  persons  purports  simply  tp 
bind  themselves,  or  to  covenant,  without  more,  the 
obligation  or  covenant  is  taken  to  be  joint  only, 
and  not  several;  if  the  contract  purports  that  they 
bind  themselves  or  covenant  severally,  the  liability 
is  separate;   if  they  purport   to  bind   themselves 


jointly  and  severally,  or  to  bind  themselves  and 
each  of  them,  or  to  covenant  for  themselves  and 
each  of  them,  using  both  joint  and  several  words, 
the  liability  is  both  joint  and  several.'*  An  agree- 
ment between  promisors  that  their  liability  shdil  be 
several  does  not  affect  the  rights  of  the  promisee, 
where  the  promisee  intends  that  their  liability  shall 
be  joint  and  is  justified  in  such  intention.'" 

IMpartite  agreements.  The  question  of  whether 
one  or  both  of  the  other  parties  to  a  tripartite  agree- 
ment are  entitled  to  the  benefit  of  a  propiise  made 
by  one  of  the  contracting  parties  is  to  be  deter- 
mined by  the  intention  of  the  parties  as  disclosed 
by  a  construction  of  the  contract  itself."* 

[i  571]  (2)  Presnmptioa  That  Promises  Are 
Joint.  F^mises  of  several  persons  are,  in  the  ab- 
sence of  statute,  presumed  to  be  joint  and  not  sev- 
eral, unless  a  contrary  intention  is  shown  in  the 
instrument.^  In  Minnesota,  however,  it  has  been 
held  that  there  should  be  po  presumptions  indulged 
in  in  favor  of  an  obligation  being  joint  instead  of 
joint  and  several.^  In  case  the  parties  use  but  one 
instrument  for  a  joint  and  for  several  obligations, 
it  is  obvious  that  the  wording  should  be  very  clear 
to  show  the  intention  of  the  parties  to  be  bound 
other  than  merely  jointly,  or  merely  severally,  that 
is  to  say,  both  jointly  and  severally.  Hence  the  rule 
given  by  the  authorities  that  to  create  a  several  lia- 
bility, or  joint  and  several  liability,  there  must  be 
express  words  of  severance." 

Statntoiy  proTisions.    In  some  jurisdictions  con- 


Itor  may  brln^  several  actions 
against  each  of  the  obligors  on  a 
Joint  and  several  contract  at  the 
same  time  and  have  Judgment  for 
damag'es  ana  costs  against  each  of 
them.  Slmonds  v.  Center,  6  Mass. 
18. 

AlMteinaBt  of  aavMrel  action  lie. 
«aaa*  of  paBdMujr  of  Jalnt  aotlon 
•ad  eoxwantij  see  Abatement  and 
Revival  i  101. 

11.     See  Release  [34  Cyc  1082]. 

13.     See  Parties  [30  Cyc  121]. 

IS.     See  Judgments  [23  Cyc  12101. 

1^  Slingrsbv's  Case.  5  Coke  lab.  17 
Reprint  77;  Kelghtley  v.  Watson,  8 
Exch.  716,  164  Reprint  1034;  Brad- 
burne  v.  Botfleld,  14  M.  &  W.  5SI>.  163 
Reprint  5»7. 

15.  111. — Sterret  v.  Oault,  1<6  HI. 
9S.  46  NE  220. 

Me. — Bveleth  v.  Savyer,  96  Me. 
227.  S2  A  S3». 

Mass. — Capen  v.  Barrows,  1  Gray 
376. 

Mo. — Robbins  V.  Ayers,  10  Mo.  588, 
47  AmD  125. 

Ensf. — White  v.  Tyndall,  13  App. 
Cas.  283:  Sllngsby's  Case,  S  Coke  Igb, 
77  Reprlrtt  77:  Keightley  v.  Watson, 
3  Exch.  716,  154  Reprint  1034:  Brad- 
bume  V.  Botfleld,  14  M.  ft  W.  669,  168 
Reprint  597;  Eccleston  v.  Cllpsham, 
1  Saund.  163,  86  Reprint  168. 

16.  Eveleth  V.  Sawyer,  96  Me.  227, 
52  A  639:  Post  V.  Shafer,  63  Mich. 
S5.  29  NW  619. 

17.  T7.  S. — Hall  v.  Leigh,  8  Cranoh 
SO,  3  L.  ed.  384;  Davis,  etc.,  Bldg., 
etc..  Co.  V.  Barber.  51  Fed.  148  [app 
dism  SO  Fed.  466,  9  CCA  79  (app  dlsm 
167  U.  S.  673,  15  SCt  719,  89  L.  ed. 
853)1;   Davis  v.   Shafer,    50   Fed.   764. 

Cal. — Brady    v.    Reynolds,    13    Cal. 

Colo. — Smith  v.  Woodward,  61  Colo. 
311.  117  P  140. 

Conn. — Olmstead  v.  Bailey,  36 
Conn.  584. 

Del.— Doman  v.  Swift,  17  Del.  467, 
41  A  1106. 

Fla. — ^Atlanta,  etc.,  R.  Co.  v. 
Thomas,  60  Fla.  412,  63  8  510. 

Ga. — N.  L.  WlUett  Seed  Co.  v. 
Klrkeby-Gundestrup  Seed  Co.,  146 
Oa.  A.  559,   89  SE  486. 

Ind. — Price  v.  Grand  Rapids,  etc., 
R.  Co.,  18  Ind.  1S7. 
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Iowa. — McArthur    v.     Board. 
Iowa  662,  88  NW  580. 

Me. — Lombard  v.  Cobb,  14  Me.  222. 

Md. — Slater  v.  Magraw,  12  Gill  & 
J.  266. 

Mass. — Wood  v.  Farmer,  200  Masa. 
209,  88  NE  297;  New  Haven,  etc.,  Co. 
V,  Hayden,  119  Mass.  861;  Capen  y. 
Barrows,  1  Gray  376;  Hall  v.  Thayer, 
12  Mete.  130:  Bartlett  v.  Robbins,  6 
Hetc.  184;  Appleton  v.  Bascom,  3 
Mete.  169;  Eastman  vftWright,  6 
Pick.  818;  Hemmenway  v.  Stone,  7 
Mass.  68,  6  AmD  27. 

Mich. — Manistee  Nav.  Co.  v.  Louis 
Sa.ndB  Salt,  etc.,  Co..  174  Mich.  1.  140 
NW  665;  Davis  v.  Belford,  70  Mich. 
120,  .37  NW  919. 

Minn. — Gibbons  v.  Bente,  61  Minn. 
499,   53   NW  768    22  LRA  80. 

N.  H. — Pickering  v.  De  Rochemont, 
46  N.  H.  67;  Willoughby  v.  Willough- 
by.  6  N.  H.  244.  i 

N.  Y. — Van  Alstyne  v.  Van  Slyck, 
10  Barb.  383;  Ehle  v.  Purdy,  6  Wend. 
629;  Gould  v.  Gould.  6  Wend.  263. 

Or. — Gaines  v.  Vandecar,  69.  Or. 
187.  115  P  721,  1122. 

Pa. — Boggs  V.  Curtln;  10  Serg.  & 
R.  211. 

Va. — Virginia  Black  Mountain  Coal 
Co.  v.  Virginla-Lee  Co.,  113  Va.  395, 
74  SE  177. 

Wis.— Din  v.  White,  62  Wis.  466, 
9  NW  404.  To  same  effect  Fond  du 
Lac  Harrow  Co.  v.  Hasklns,  61  Wis. 
135,   8  NW  15. 

Eng. — King  v.  Hoare,  13  M.  &  W. 
494,  153  Reprint  206;  Sorsble  v.  Park, 
12  M.  ft  W.  146,  162  Reprint  1146; 
March  v.  Ward,  1  Peake  N.  S.  177; 
Eccleaton  v.  Cllpsham,  1  Saund.  153, 
85  Reprint  158. 

18.  Leake  Contr.  p  466.  See  also 
cases  supra  note  17. 

19.  Knowlton  v.  Parsons,  198 
Mass.  439,  84  NE  798  (holding  that, 
where  a  person  performed  indivisi- 
ble personal  services  for  two  liti- 
gants at  their  Joint  request,  without 
any  stipulation  that  she  should  look 
to  each  for  half  of  her  pay,  she  was 
not  bound  by  an  agreement  between 
the  litigants  that  they  should  each 
be  severally  liable  for  half  of  her 
compensation). 

90.  Berry  Harvester  Co.  v.  Walter 
A.  Wood  Mowing,  etc.,  Mach.  Co.,  162 


N.  T.  640,  647.  46  NE  962  (where  the 
court  said:  "Whether  the  right  or 
privilege,  conferred  by  the  promise 
of  one  party  to  a  tripartite  contract, 
belongs  to  one  or  both  of  the  other 
contracting  parties,  depends  upon  the 
intention  as  gathered  from  the  words 
used,  read  so  far  as  they  are  ambigu- 
ous, in  the  light  of  surrounding  cir- 
cumstances. Every  party  to  sUch  a 
contract  is  bound  only  to  the  extent 
of  the  promises  made  by  him,  and 
any  party  thereto  may  Insist  upon 
the  performance  of  every  promise 
made  to  him  or  for  his  benefit  by 
the  party  or  parties  who  made  It. 
The  mere  fact  that  there  are  three 
parties  to  the  agreement  does  not 
enlarge  the  effect  of  any  promise,  ex- 
cept as  it  may  extend  the  advantage 
to  two  persons,  instead  of  one,  where 
that  is  the  intention.  When  the 
promise  is  to  two  Jointly,  a  sinhyV 
act  of  performance  satisfles  it,  but 
when  it  runs  to  two  severally,  there 
are  two  promises  in  fact  and  oauh 
must  be  performed"). 

n.  Ala. — Boswell  v.  Morton,  20 
Ala.  236. 

(3al. — ^Brady  v.  Reynolds,  13  Cal. 
31. 

Ind. — Eller  v.  Lucy,  137  Ind.  436, 
86  NE  1088. 

Mo.— Hill  V.  Combs,  92  Mo.  A,  242. 

Nev. — Turley  v.  Thomas.  31  Nev. 
181,  101  P  568.  136  AmSR  667. 

N.  J.— Alpaugh  V.  Wood,  53  N.  J. 
L.  638.  23  A  261. 

N.  T. — Rosenzweig  v.  McCaffrey,  28 
Misc.  485.  59  NYS  863  [afT  27  Misc. 
808.   67  NYS   219]. 

N.  D. — Clements  v.  Miller.  IS  N.  L. 
176,  100  NW  239. 

Pa. — Philadelphia  v.  Reeves,  48  Pa. 
472;  Hascsak  v.  Leselnsky,  39  Pa. 
Super.  642. 

W.  Va.— Elliott  V.  Bell,  87  W.  Va. 
834,   17  SE  399. 

Eng. — White  v.  Tyndall.  13  App. 
Cas.  263. 

[a]  In  Horth  Dakota,  under  Rev. 
Codes  (1899)  i  3766,  it  is  so  provided. 
Clements  v.  Miller,  13  N.  D.  176,  lOO 
NW  289. 

23.  Schultz  V.  Howard,  63  Minn., 
196.  66  NW  863,  66  AmSR  470.  f> 

83.     Morrison   v.   American   Surety^^ 
Co..  224  Pa.   41.  73  A  10;  Pittsley  v. 
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tracts  which  at  common  law  are  joint  only  aie,  by 
statute,  required  to  be  construed  to  be  joint  and 
several."  Under  other  provisions  where  all  parties 
who  unite  in  a  promise  receive  some  benefit  from  the 
consideration  their  promise  is  presumed  to  be  joint 
and  severaL*"  But  where  parties  contract  jointly 
only,  there  must  be  a  joint  liability  enforceable 
against  all,  in  order  that  there  may  be  a  several 
liability  enforceable.** 

Under  the  civil  law  a  joint  obligation  is  never 
presumed,  but  must  be  expressly  stipulated  for.*^ 

Implied  promise.  Where  an  implied  promise  is 
raised  by  law,  imposing  a  liability  <^n  two  or  more, 
it  will  be  regarded  as  joint.** 

[$  572]  (3)  Promisor's  Liability  Governed  by  In- 
tent. As  the  promisors  or  covmantors  may  bind 
themselves  severally,  jointly,  or  jointly  and  sev- 
erally, or  in  any  manner  or  in  any  words,  the  only 
question  is  to  determine  the  intention.  If  by  any 
means  the  courts  can  construe  that  from  the  words 
of  the  instrument  it  will  be  done;  if  that  cannot  be 
done,  then  all  the  circumstances  of  the  case  and  the 
interests  of  the  parties  will  be  looked  at  to  dis- 
cover their  intention.**  In  the  case  of  subscriptions 
by  a  number  of  persons  to  promote  some  common 
enterprise,  the  promises,  although  joint  in  form,  are 

King,  20<  Pa.  198,  KG  A  920.     Ahd  see 
cases  supra  note  21. 

"Wherever  an  obligation  Is  under- 
taken by  two  or  more,  or  a  right 
given  to  two  or  more.  It  Is  a  Joint 
obligation  or  right.  Words  of  joinder 
are .not  necessary  for  this  purpose; 
but,  on  the  other  hand,  there  should 
be.  words  of  severance  In  order  to 
produce  a  several  responsibility  or  a 
several  right.  Whether  the  liability 
Incurred  Is  Joint  or  several,  or  such 
that  It  Is  either  Joint  or  several,  at 
the  election  of  the  other  contracting 

earty,  depends  (the  rule  above,  stated 
elng  kept  In  view)  upon  the  terms 
of  the  contract,  if  they  are  ex- 
pressed. Whether  the  liability  of 
covenantors.  Is  Joint  or  several,  or 
both,  depends  exclusively  upon  the 
words  of  the  covenant.  The  languiige 
of  severalty  or  Joinder  is  the  test. 
The  covenant  is  always  Joint,  unless 
declared  to  be  otherwise.''  Forney  v. 
Stoll,  20  Pa.  Dlst.  10  [quot  Plttsley 
V.  King,  206  Fa.  198,  196,  66  A  920f. 

M.     See  statutory  provisions'  and: 

U.  S. — Bank  of  Topeka  v.  Elaton, 
96  Fed.  S66  (Kansas  statute) ;  Davis 
V.  Shafer,  60  Fed.  764  (Missouri  stat- 
ute). 

Ala. — ^Forst  T.  Leonard,  112  Ala. 
296,   20  S  687. 

t>.  C. — White  V.  Connecticut  Gen- 
eral L.  Ins.  Co.,  84  App.  460  (holding 
that  statute  relates  to  procedure 
only). 

Iowa. — Cole  v.  Harvey,  142  Iowa 
674.  120  NW  97. 

Kan. — Rose  v.  Williams,  6  Kan. 
483. 

Mass. — Coram  v.  Davis,  216  Mass. 
448,    103   NE   1027. 

Mo. — Bagnell  Timber  Co.  v.  Mis- 
souri, etc.,  R.  Co.,  242  Mo.  11,  145  SW 
469:    Clough   v.   Holden,    20   SW   696; 


held  to  be  severaL  Each  subscriber  is  held  to  prom- 
ise severally  to  pay  the  amount  of  his  subscription, 
and  an  action  against  all  the  subscribers  jointly  will 
not  lie.  It  clearly  appears  from  the  character  of 
such  a  contract  that  each  subscriber  intends  to  bind 
only  himself  for  his  own  subscription,  and  this  in- 
tention must  prevail,  notwithstanding  the  joint  form 
of  the  promise."" 

[$  573]  (4)  Promisee's  Bights  Oovemed  liy  Inter- 
est— (a)  In  OenersL  On  the  other  hand,  the  courts 
have  held  from  very  early  times,  and  the  weight 
of  authority  and  reason  continues  to  be,  that  the 
rights  of  covenantees  or  promisees  are  to  be  deter- 
mined by  their  interests  in  the  contract."  In  gen- 
eral, where  there  are  joint  obligees  the  contract  is 
joint  ;**  but  where  the  language  of  the  contract  re- 
quires the  obligor  to  account  to  each  of  the  obligees 
respectively,  or  by  the  use  of  any  words  imports  a 
separate  right  of  action,  the  contract  is  several.** 
So,  where  the  obligation  is  in  form  joint,  but  the 
obligees  may  suffer  separate  and  distinct,  but  unas- 
certained, pecuniary  injuries  from  a  breach  of  the 
covenant,  it  may  be  regarded  as  several  ;**  and  where 
the  consideration  furnished  by  obligees  in  a  eon- 
tract  is  several  and  not  joint,  the  interests  of  the 
obligees  may  prima  facie  be  regarded  as  several 


McArthur  v.  Fruit  Supply  Co.,  (A.) 
191  SW  112<:  Knapp  v.  Hanley,  163 
Mo.  A.  169,  132  SW  747. 

N.  C— Hansteln  v.  Johnson,  112  N. 
C.  263,  17  SE  166. 

Tex. — Owinn  v.  HcDanlel,  6  Tex. 
Civ.  A.  112,  23  SW  860. 

2B.  See  statutory  provisions:  and 
Bell  V.  Adams,  ISO  Cal.  772,  90  P  118: 
Oummer  v.  Malrs,  140  Cal.  636,  74  F 
26;  Shelton  v.  Michael.  31  Cal.  A.  328, 
160  P  678;  Spangerberg  v.  Spanger- 
berg,  19  Cal.  A.  439,  lf6  P  379:  Mc- 
Kee  V.  Cunningham,  2  Cal.  A.  684,  84 
P  260;  Rutherford  v.  Holbert,  42  Okl. 
735.  142  P  1099,  LRA1915B  221. 

se.  Smith  v.  Woodward,  SI  Colo. 
311.  117  P  140. 

S7.    Bumey    v.    Ludellng,    47    La. 


Ann.  78,  16  S  607;  Stowers  v.  Black- 
burn, 21  La.  Ann.  127;  Pecquet  v. 
Pecquet,  17  La.  Ann.  204;  Shreeve- 
port  V.  Gooch,  15  La.  Ann.  474;  Kohn 
v.  Hall,  8  Rob.  (La.)  149;  Erwln  v. 
Oreene,  5  Rob.  (La.)  70;  Walton  y. 
Llzardl,  16  La.  688;  Oxnard  v.  Locke, 

13  La.  447;  Dean  v.  Smith,  12  Mart. 
(La.)  816;  Slawson  v.  McCaffrey, 
Mann.  Unrep.  Cas.  (La.)  313;  White 
V.  Enriques.  16  Philippine  113; 
Plmentel  v.  Outlerres,  14  Philippine 
49;  Fllipinas  v.  Obed.  13  Philippine 
391;  Lefebvre  v.  Luplen,  12  Que.  Pr. 
438. 

as.  Elliott  V.  Bell,  87  W.  V&.  884J 
17  SE  399. 

39.  U.  S. — ^Farnl  v.  Tesson,  1 
Black  309,  14  L.  ed.  67. 

Ind.— BlleF  V.  Lacy.  1S7  Ind.  4S6, 
86  NE  1088. 

N.  T. — Ernst  v.  Bartle,  1  Johns. 
Cas.   319. 

Oh.— Duncan  v.  Willis,  61  Oh.  Bt. 
433,    38    NE   13. 

Pa. — McCready  v.  BYeedly,  3 
Rawle  261. 

R.  I. — Commercial  Nat.  Bank  v. 
Gorhara,    11   R.    I.   162. 

Va. — Virginia  Black  Mountain  Coal 
Co.  v.  Vlrglnla^Lee  Co.,  113  Va.  S9t, 
74   SE  177. 

Eng. — White  v.  Tyndall,  1?  App. 
Cas.  263;  Foley  v.  AddeYibrooke,  4 
Q.  B.  197,  46  ECL  197,  114  Reprint 
872;  Collins  v.  Prosser,  1  B.  &  C. 
682,  8  ECL  287,  107  Reprint  260: 
Scott  V.  Godwin,  1  B.  &  P.  67,  126 
Reprint  782;  Enys  v.  Donnitborne,  2 
Burr.  1190,  97  Reprint  782;  Ex  p. 
Symonds,  1  Cox  Ch.  200,  29  Reprint 
1128;  Kelghtley  v.  Watson,  3  Exch. 
716.  164  Reprint  1034:  Robinson  v. 
Walker,  1  Salk.  393,  91  Reprint  341; 
Southcote  v.  Hoare,  3  Taunt.  87,  128 
Reprint  86;  Thomas  v.  Frazer,  3  Ves. 
Jr.   399,    30   Reprint   1074. 

[a]  VlMr*  It  la  th»  svlduit  la- 
taut  of  a  covenant  that  each  of  the 
covenantors  shall  be  separately  lia- 
ble for  what  he  stipulated  to  pay, 
such  Intent  will  be  carried  out. 
Ernst  V.  Bartle,  1  Johns.  Cas.  (N.  Y.) 
319. 

30.  See  Subscriptions  [37  Cyc 
6021. 

3i.  U.  S. — Goldsmith  v.  Sachs,  17 
Fed.   726,   8   Sawy.  110. 

Ariz. — Shannon  Copper  Co.  v.  Pot- 
ter, 13  Ariz.  245,  108  P  486. 

111. — St.  Johns,  etc.,  R.  Co.  v.  Coul- 
tas,  33  III.  188. 

Me. — Hasklns  v.  Leonard,  16  Me. 
140.   33   AmD  648;  Lombard  v,  Cobb, 

14  Me.    222. 


Md. — Jacobs  v.  Davis,  84  Md. 
204. 

Mass. — Capen  v.  Barrows.  1  Gray 
876;  Appleton  v.  Bascom,  3  Mete 
169. 

Mich. — Duroanoise  v.  Townsend,  80 
Mich.  802.  46  NW  179;  Wldner  v. 
Western  Union  Tel.  Co.,  47  Mich.  612. 
11  NW  407. 

Mo. — Slaughter  v.  Davenport  161 
Mo.  26,  61  SW  471;  Thleman  T.  Good- 
night,  17  Mo.  A.   429. 

N.  H. — ^Pickering  v.  De  Rochemont. 
46  N.  H.  67. 

N.  T. — Gould  V.  Gould.  6  Wend. 
268 

dh. — Cahoon  v.  Klnen,  42  Oh.  St. 
190. 

Pa. — tt.  L.  Satler  Lumber  Co.  v. 
Bxler,  289  Pa.  136,  86  A  793. 

Vt. — Sharp  v.  Conkllng,  16  Vt.  86S: 
Catlln  v.  Bernard,  1  Aik.  9. 

Va. — Carthrae  v.  Brown,  8  Lel^ 
(30  Va.)   98,  23  AmD  266. 

Eng. — Foley  v.  Addenbrooke,  4  Q. 
B.  197,  46  B(5l  197,  114  Reprint  872; 
Withers  v.  Bircham,  3  B.  &  C.  264. 
10  ECL  123,  107  Reprint  728;  SUngs- 
by's  Caise,  6  Coke  18b,  77  Reprint  77; 
Kelghtley  v.  Watson,  3  E^ch.  716, 
164  Reprint  1034;  Bccleston  v.  Clip- 
sham,  1  Saund.  168,  86  Reprint  168; 
James  v.  Emery,  8  Taunt.  246,  4  ECli 
129.  129  Reprint  877;  Rolls  v.  Tate, 
Yelv.  177,  80  Reprint  117. 

(a]  A  oontnwt  wUl  be  ooastraad 
to  be  Joint  or  several,  according  to 
the  interests  of  the  parties,  if  the 
words  are  capable  of  that  construc- 
tion or  even  not  inconsistent  with 
It,  and  If  the  words  are  ambiguous 
it  will  be  Joint  If  the  interests  are 
Joint,  and  it  will  be  several  If  the 
Interests  be  several.  International 
Hotel  Co.  v.  Flynn,  238  111.  636.  87 
NE  865.  15  AnnCas  1069. 

39.  Consolidated  Canal  Co.  T. 
Peters,  6  Arlx.  80,  46  P  74. 

83.  Consolidated  Canal  Co.  v. 
Peters,  5  Ariz.  80,  46  F  74  (holding 
that  a  contract  between  a  canal  com- 
pany and  the  stockholders  In  an  un- 
incorporated Joint-stock  association, 
whereby  the  former,  party  of  the 
first  part,  agrees  to  furnish  water  to 
the  "respective"  parties  of  the  sec- 
ond part,  and  the  latter  agree  to 
rent  their  "respective"  shares  in  the 
association  to  said  first  party.  Is  a 
several  contract;  and  either  of  the 
second  parties  may  maintain  suit 
for  damages  occlirrfng  to  hlra  there- 
under without  Joining  the  others). 

34.  Atlanta,  etc,  R.  Co.  v.  Thomas. 
60  Fla.   412,   68  S  610. 


For  teter  oaassi  davalovittmts  and  duuiffss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  not  joint,  if  other  features  of  the  oontraet  do 
not  eleoriy  oonfliot.** 

ImpUAd  promim.  Where  the  lav  implies  a  prom- 
ise, the  ecmsideration  for  which  moves  from  several 
persons  jointly,  the  promise  so  implied  will  be  joint 
as  to  the  promisees.^ 

[4  574]  (b)  Baioa  Parke's  Sato  of  Intatast  The 
foUowing  rale  established  by  Baron  Parice  in  1843 
is  now  generally  reoc^ized  as  the  correct  one: 
"[The]  rule  is,  that  a  covenant  will  be  eonstmed 
to  be  joint  or  several  according  to  the  interest  of 
the  parties  appearing  upon  the  face  of  the  deed, 
if  the  words  are  capable  of  that  oonstmction ;  not 
that  it  will  be  eonstiried  to  be  several  by  reason 
of  several  interests,  if  it  be  expressly  joint."" 
In  other  words,  that  interest  shown  on  the  face 
cf  the  deed  riiall  govern  where  possible.  From  this 
general  mle  the  following  deductions  ihay  be  made : 

[i  575]  (c)  Iiegal  Interest.  First,  the  names  of 
parties  appearing  in  the  inatmment  as  covenantees 
create  in  them  a  legal  interest  according  to  which, 
if  no  higher  interest  appears  in  some  of  them,  all 
must  be  made  parties  plaintiff."  For  instance,  if  a 
covenant  is  made  with  two  jointly  for  the  benefit 
of  a  third,  both  covenantees  should  sue  jointly,  for 
the  words  of  the  eovcmnt  correspond  with  the  legal 
interest,  since  no  higher  interest  appears.  So  also 
if  a  covenant  is  made  with  two  for  the  pajrment  of 
a  sum  to  one  of  themu.**  But  if  -a  covenant  is  made 
with  two  jointly  to  pay  a  separate  distinct  sum  to 
each  separately,  a  higher  interest  appears  and  each 
must  sue  severally,  notwithstanding  words  that 
otherwise  would  give  them  a  joint  right  of  action.^ 

[f  576]  (d)  mghar  laterest.    This  leads  to  the 


second  deduction  from  the  general  rule,  namely, 
that,  where  from  the  face  of  the  covenant  a  higher 
interest  appears  than  that  granted  by  the  technical 
words  of  joinder  or  severalty,  that  interest  must 
govern  to  protect  the  substantial  rights  of  parties 
thereto.  And  that  interest  may  be  l^ally  related 
to  the  subject  matter  of  the  contract  or  benefieially 
related  to  the  fruits  thereof.*^  According  to  this 
mle  the  circumstances  of  each  case  are  to  govern, 
and  it  is  not  inconceivable  that  a  covenant  may  be 
BO  framed  as  to  give  a  joint  right  in  two  or  more 
tc  sue  and  also  a  distinct  several  right  in  one,  based 
on  interest.^  For  instance,  where  one  of  two  ten- 
ants in  common  is  dead,  a  covenant  for  rent  may  be 
made  by  two  lessees  for  parent  to  one  lessor  sev- 
erally and  to  the  three  heirs  of  the  other  lessors 
jointly.  These  are  in  ireality,  however,  distinct, 
although,  like  covenants,  united  in  one  instrument, 
that  is  to  say,  a  joint  covenant  to  one  and  a  joint 
covenant  to  three.** 

[$  577]  (5)  Singnlar  and  Plural  Namber.  A 
promise  by  two  or  more  in  the  singular  number  is 
prima  facie  several,  while  a  promise  in  the  plural 
is  prima  facie  joint.'**  But  a^  in  all  other  cases 
if  the  whole  instrument  shows  a  contrary  intention 
that  intention  will  govern.*'  Thus  the  use  of  the 
plural  "we"  in  connection  with  the  verb  express- 
ing the  promise  imports  a  joint  obligation.** 

[i  578]  (6)  Several  Promiaes.  As  already  stated, 
the  question  of  whether  promises  are  several  is  one 
of  intent,*^  and  a  contract  which  is  plainly  meant 
to  be  several  is  not  required  to  be  treated  as  joint 
because  several  perscms  have  signed  it  on  one  side 
or  the  other.**     So  where  a  contract  on  its 


SB,  Atlanta,  etc.,  R.  Cp.  t.  Thomaa, 
(0  Fla.  412,  S3  S  BIO;  American  Lum- 
ber Co.  ▼.  Bxler,  239  Pa.  15S,  86  A 
788;  L.  L.  Satler  Lumber  Co.  v.  Ex-' 
ler.  239   Fa.  ISS.   8t  A  793. 

ae.  Eveleth  V.  Sawyer,  9<  Me.  227, 
52  A  639. 

9T.  SoraWe  v.  Park,  12  M.  AW. 
146.   158,    152   Reprint  1146. 

38.  Anderson  v.  Martlndale,  1 
E:ast  497.  102  Reprint  191. 

[a]  ItalMW  a  aavMal  latmast  ap- 
peals OB  flia  fao«  of  tlM  dead,  sev- 
eral parties  must  sue  jointly.  Cros- 
by V.  Jeroloman,  87  Ind.  264;  Sqrs- 
b!e  V.  Park,  12  M.  &  W.  146,  1B2  Re- 
print  1146. 

89.  Anderson  v.  Martlndale;  1 
East  497,  102  Reprint  191. 

40.  ■Withers  v.  Blrcham,  3  B.  4  C. 
254,  10  BCL  128,  107  Reprint  7*8. 
See  Sublett  v.  Noland.'  5  Mo.  616 
(boldlnK  that  an  agreement  to  pay 
four  persons  for  their  services  In 
hauling  articles  a  stipulated  amount 
to  each  In  accordance  with  the 
amount  by  each,  respectively, 
hauled  is  a  several,  and  not  a  Joint, 
contract). 

41.  Lieake  Contr.  p  388:  Servants 
T.  James,  10  B.  ft  C.  410,  21  ElCl.  177, 
109  Reprint  502:  Hatsall  v.  Qrifflth, 
2  Cromp.  ft  M.  ili.  149  Reprint  938, 

49.  Kelghtle  v.  ,'Watson,  8  Bzch. 
716,  154  Reprint  1084. 

43.  Kelghtle  V.  Watson,  3  Ehcch. 
716,  154   Reprint  1084. 

44.  Ind. — Maiden  v.  Webster,  30 
Ind.  817. 

Hd. — Slater  v.  McOraw,  12  Oil!  ft 
J.  265. 

Mass. — ^Kew  Haven,  etc.,  Co.  v. 
Hayden,  119  Mass.  361;  Monk  v.  Beal, 
2  Allen  585;  Bartlett  v.  Robblns,  5 
Hetc  184;  Bemmenway  v.  Stone,  7 
Mass.  58,  5  AmD  27. 

N.  T. — ^Van  Alstyne  v.  Van  Slyck, 
10  Barix  883;  Bhle  v.  Furdy,  6  Wend. 
629. 

Wis.— ^Din  V.  White.  62  Wis.  456, 
9  NW  404;  Fond  du'  Lac  Harrow  Co. 
V.  Haskins.  51  Wis.  135,  8  NW  15. 

Eng.— King  v.  Hoare,  13  M.  ft  W. 
494,  158  Reprint  206;  March  v.  Ward, 
1  Peaks  N.  S.  177. 


40.  McArthur  v.  Board,  119  Iowa 
662,  93  NW  580:  Bi^own  v.  Fitch,  33 
N.  J.  L.  418;  Silver  v.  Tecotsky,  129 
NTS  74;  Morrison  v.  American 
Surety   Co.,    224    Pa.    41,   78   A   10. 

[aj  zan«tratloa.r— An  agreement 
in  form  in  the  singular  number, 
signed  In  the  name  of  a  firm.  Is  Joint, 
and  not  Joint  and  several,  or  several. 
Brown  v.  Fitch,  88  N.  J.  L.  418. 

40.  Oa. — Jemigan,  etc,  Co.  v. 
Wlmberly,   1   Qa.   220. 

Ind. — Barnett  v.  Juday,  38  Ind.  86. 

La. — New  Orleans  v.  Ripley,  6  La. 
120,  25  AmD  175. 

Pa. — City  V.  Reeves.  5  Phlla.  867. 

Vt.— McCuUlB  V.  Thurston,  27  Vt 
696. 

[a]  Applleatlim  of  rola.— A  con- 
tract by  which  representatives  of  a 
company  "do  hereby  agree  and  prom- 
ise, for  ourselves,  and  for  the  said 
.  .  .  Company,"  etc.,  creates  a  Joint, 
and  not  a  Joint  and  several,  liability. 
Kortwellyezsy.  V.  Manhattan  Cooper- 
age Co.,  162  App.  Dlv.  285,  286,  147 
NTS  586. 

4T.    See  sapra  I  570. 

4a,  Widner  v.  Western  ITnion  Tel. 
Co.,  47  Mich.  612,  11  NW  407.  See 
cases  infra  this  note. 

[a]  XUvatrattoas  of  ptomlSM  hMd 
—V— si  (1)  'Where  several  persons 
agree  to  pay  several  sums  of  money. 
Spangeqberg  v.  Spangenberg,  19  Cal. 
A.  489,  126  P  879.  (2)  A  written 
contract  whereby  three  Arms  of  at- 
torneys are  to  undertake  certain 
litigation,  receiving  for  -their  serv- 
ices a  stipulated  sura,  one  provision 
of  which  Is  that  the  litigants  agr^e 
to  pay  said  fee  one  third  to  the  first 
Arm,  one  third  to  the  second  firm, 
and  one  third  to  the  third  Arm.  Mc- 
intosh v.  Zaring,  150  Ind.  301,  49 
NB  164.  (8)  An  agreement  entered 
Into  by  a  number  of  persons,  each 
to  pay  a  particular  sum  In  order  to 
make  up  an  aggregate  sum,  to  be 
paid  to  another  .person.  Davis,  etc., 
Bldg..  etc..  Co.  V.  Jones,  66  Fei.  124, 
14  CCA  80;  Davis  v.  Shafer,  50  Fed. 
764;  Davis,  etc.,  Bldg.,  etc.,  Co.  v. 
Barber,  61  Fed.  148  [app  dlsm  60  Fed. 
465.    9    CCA    79,    and    app    dlsm    167 


U.  8.  678,  15  sot  719,  89  L.  ed. 
8631;  O'Conner  v.  Hooper,  102  Cair 
628,  86  P  980;  Moss  v.  Wilson.  40 
Cal.  169;  Combs  v.  Steele,  80  111.  101; 
Robertson  v.  Marsh,  4  111.  198-  Davis, 
etc.,  Bldg.,  etc.,  Co.  v.  McKln- 
ney.  11  Ind.  A.  696,  38  NB 
1098;  Davis,  etc.,  Bldg,,  etc., 
Co.  V.  Booth,  10  Ind.  A.  864,  37 
NO  818;  Davis,  etc,  Bldg.,  etc.,  Cc 
V.  Hlllsboro  Creamery  Co.,  10  Ind. 
A.  42,  87  NB  549;  Duil  v.  Maguire, 
99  Mass.  800;  Davis,  etc.,  Bldg.,  etc., 
Co.  V.  Murray,  102  Mich.  217;  Gib- 
bons V.  Bente,  61  Minn.  499,  6^  NW 
756,  22  LRA  80;  Peery  v.  Kerr,  SO 
Mo.  849:  Davis  v.  Hendrix,  69  Mo. 
A.  444;  Davis  v.  Raveman  Creamery 
Co.,  48  Nebr.  471.  67  NW  436:  Lud- 
low v.  McCrea.  1  Wend.  228;  William- 
son V.  Chiles,  27  N.  C.  244;  Frost  v. 
Williams,  2  S.  D.  457,  50  NW  964; 
Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Cupp. 
89  Wis.  678,  62  NW  520;  Taylor  V. 
Matteson,  86  Wis.  118.  66  NW  829. 
<4)  Agreement  to  carry  for  the  bene- 
At  of  another  a  designated  amount  of 
corporate  stock  "pro  rata,  according 
to  the  amount  of  their  respective 
Interests"  in  the  corporation  for  a 
certain  period.  VlUard  v.  Moyer,  64 
Mlsc  369,  870,  104  NTS  587  [aff  123 
App.  Dlv.  629,  107  NTS  1054].  (5) 
An  agreement  with  a  storekeeper 
that  If  a  certain  person  is  elected 
to  an  offloe  A  will  pay  for  certain 
cloth,  and  If  he  la  not  elected  B 
will  pay  for  it  Lurton  v.  OllUam, 
7  111.  577,  38  AmD  430.  (6)  Where 
several  persons  slgrned  a  contract  re- 
citing that,  whereas  they  owed  the 
town  of  Manchester,  etc.,  by  certain 
notes  made  payable  to  plaintiff,  as 
treasurer  of  the  town,  and  whereas 
plaintiff  had  been  called  on  to  pay 
to  the  town  the  amount  of  their 
notes,  etc.,  they  agreed  as  follows; 
"We  agree  to  indemnify  and  save 
harmless  the  said  Stevens  from  all 
costs  and  trouble  which  he  may  be 
put  to  touching  the  same,  In  propor- 
tion to  the  several  sums  which  we 
owe  as  aforesaid."  Stevens  v.  Hall,  19 
N.  H.  560.  (7)  Where  four  persons 
who  did  not  buy  as  partners  agreed 
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cre&tea  a  joint  and  several  obligation  and  wouM 
have  bound  the  parties  Jointly  and  severally  if  all 
had  signed  it,  it  creates  a  several  liability  where 
only  one  party  agrees  to  it/' 

[i  579]  (7)  Joint  PromiaeB.  As  already  noted,°° 
the  question  of  whether  promises  are  joint  is  one 
of  intention  to  be  determined  from  a  consideration 
of  the  particular  contract.'^  Where  several  persons 
execute  an  instrument,  in  parol  or  under  seal,  on 
the  same  consideration,  at  the  same  time,  and  for 
the  same  purpose,  and  which  takes  efCeet  from  a 
single  delivery,  it  is  a  joint  promise."  So  where 
parties  enter  into  a  contract  under  seal  in  their 
individual  characters,  they  are  jointly  personally 
responsible,  although  they  in  fact  contract  as  a  e(Hn- 
mittee  in  anticipation  of  an  incorporation."  The 
fact  that  one  of  two  builders  contracting  to  build  a 


house  is  to  reeeivo  a  certain  fixed  sum,  and  the  other 
another,  does  not' lender  the  contract  several,  so  as 
to  prevent  their  maintaining  a  joint  action  thCTeon." 

[i  580]  (8)  Joint  and  Several  PromiaeB.  An 
agreement  to  pay  money,  signed  by  two,  but  in  the 
body  of  it  providing  for  the  payment  by  one  of 
them  only,  is  a  joint  and  several  obligation."  So 
where  the  contract  is  signed  by  several  but  the  verb 
expressing  the  promise  is  singular,  the  contract  has 
been  construed  as  joint  and  several."  So  t^ere 
the  obligatory  part  of  a  bond  was  in  these  words, 
"We  are  holden  and  bound  unto  M.  C.  in  the  sum 
of  $600,  for  the  payment  of  whieh,  we  bind  our- 
selves, and  each  of  us,"  this  was  held  a  joint  and 
several  bond,  on  which  an  action  could  be  brought 
against  one  of  the  obligors  separately.*' 

[i  581]  H.  Place— 1.  Place  of  KOdnc.    A  eon- 


to  pay  fifteen  hundred  dollars  for 
a  pnntingr  press  and  materials  In 
Installments,  each  of  the  said  first 
parties  to  be  held  personally  re- 
sp'onsible  for  one  fourth  of  such 
amount.  lArkln  v.  Butterfleld,  39 
Hlch.  254.  (8)  An  an-eement  slgrned 
by  the  members  of  a  stock  com- 
pany to  pay  a  certain  amount  pro- 
portionate to  the  stock  of  each. 
Green  v.  Relf,  14  La.  Ann.  828;  Gib- 
bons V.  Grlnsel.  79  Wis.  365,  48  NW 
266.  (9)  Where  the  parties  agreed 
"each  with  the  other,  that  no  one  of 
them  would  sell  o'r  transfer  his  hold- 
InRB  in  said  corporation  to  any  out- 
side party,  without  first  (rtvlnfr  to  the 
remaining  corporators  the  rltrht  to 
purchase  said  holdings."  Streator  v. 
Paxton,  201  Pa.  135,  146,  60  A  926. 
(10)  Where  two  persons  contracted 
with  a  boat  bujlder  to  pay  for  a 
boat  to  be  built  for  them  a  certain 
sum  "each  his  one  half."  Costlgan 
V.  Lunt,  104  Mass.  217.  (11)  An  In- 
strument reading,  "The  following 
rates  of  tuition  we,  the  subscribers, 
agree  to  pay  the  proposed  teacher, 
at  the  expiration  ol  the  term." 
Beck  V.  Pounds,  20  Ga.  86.  (12)  An 
agreement  entered  Into  by  several 
adjacent  landowners  to  accept  a 
boundary  line  as  located  by  a  sur- 
veyor.    Corrlngton   v.   Pierce,    28    111. 

A.  211.  (13)  Where  lots  held  In 
severalty  were  conveyed  to  a  cor- 
poration by  the  owners,  who  were 
also  incorporators,  pursuant  to  a 
contract  with  the  other  incorpora- 
tors, made  before  incorporation,  by 
which  the  grantors  agreed  to  devote 
their  energies  to  the  sale  of  such 
lots  for  the  corporation,  and  to  re- 
frain from  selling  other  Iota  in  com- 
petition. Des  Moines,  etc  Ijand,  etc., 
Co.  V.  Polk  County  Homestead,  etc., 
Co.,  82  Iowa  666,  46  NW  773.  (14) 
Where  A  covenanted  with  B  and 
others  to  cut  a  certain  canal  for  the 
purpose  of  floating  certain  logs  to 
market,  and  B  and  others  covenanted 
to  sell  to  A  all  the  pine  logs  which 
he  should  cause  to  be  hauled  Into 
such  canal  for  a  term  of  years. 
Walker  v.  Webber,  12  Me.  60.  (16) 
Where  a  proposal  was  made  to  the 
workmen  in  a  foundry  collectively, 
by  a  partner  therein,  that  if  they 
would  go  to  work  his  firm  would  pay 
them  the  amount  due  from  a  former 
p.roprletor.  It  was  held  a  promise  to 
each  of  them  Individually.  Wills  v. 
Cutler,  61  N.  H.  405.  (16)  Where 
an  agreement  was  in  the  following 
form,   "I  hereby  agree  to  pay  James 

B.  Lee  one  hundred  and  twenty-five 
dollars  ($125),  and  to  Ira  Case  one 
hundred  and  ten  dollars,  by  the  first 
day  of  April,  1862;  provided  Wm.  H. 
Power  executes,"  etc.,  it  was  held 
that  the  j-lghts  of  action  of  Lee  and 
Case  were  several  and  distinct. 
Rorabacher  v.  Lee,  16  Mich.  169,  170. 
(17)  Where  a  contract  between  four 
persons  provided  that  one  was  to 
represent  the  interests  of  the  others 
in  the  coal  trade  at  a  certain  place, 
selling  their  coal  only,   taking  from 


them  in  equal  quantities,  agreeing  to 
labor  to  improve  the  marlcet,  and  to 
give  the  others  the  advantage  of  any 
Improvement,  except  his  fair  propor- 
tion, and  to  keep  nis  tiooks  open  to 
them,  they  agreeing  to  aid  his  trade, 
it  was  held  that  the  contract  was 
several,  not  '  Joint  Shlpman  v. 
StraltsviUe  Cent  Hin.  Co.,  168  U.  8. 
356,  15  set  886.  39  L.  ed.  1016.  (18) 
Agreement  between  persons  about  to 
erect  business  houses  on  their  adjoin- 
ing city  lots  on  a  common  plan  as  to 
the  f^nt,  and  for  the  use  of  a  com- 
mon stairway.  Independence  v.  Ott 
136  Mo.  301,  86  SW  624.  (19)  If  the 
terms  of  a  covenant  by  creditors  to 
indemnify  the  debtor  against  de- 
mands by  them  or  persons  claiming 
under  them  are  general,  it  will  be 
construed  a  several  covenant  by  each 
creditor,  and  not  a  Joint  one  by  all. 
Halaey  v.  Fairbanks,  11  P.  Cas.  No. 
6,964,   4   Mason   206. 

48.  Farrington  v.  McCIellan,  26 
Cal.  A.  876.  383,  146  P  1061  [clt 
CycJ. 

80.     See  supra  i  670. 

SI.    See  cases  Infra  this  note. 

[a]  StaatiatloBa  of  Joist  omi- 
tntcM. — (1)  An  agreement  to  Indem- 
nify one  from  loss  by  becoming  bail, 
commencing,    "We     .      .  agree," 

etc.,  and  signed  by  a  number  of 
names,  with  a  certain  sum  of  money 
marked  opposite  each,  the  entire 
amount  being  Inadequate  to  meet  the 
damages  claimed.  McCulUs  v.  Thurs- 
ton. 27  Vt.  596,  597.  (2)  An  instru- 
ment signed  by  several  persons, 
proposing  that,  if  a  railroad  company 
will  extend  its  road  to  a  certain 
point,  "we  win  undertal<e"  to  buy  a 
certain  amount  of  stock.  New 
Haven,  etc.,  Co.  v.  Hayden,  119  Mass. 
361.  (8)  An  order  by  a  committee 
of  a  political  party  of  a  public 
dinner  of  a  caterer,  the  committee 
being  Jointly  liable  for  the  price. 
Elchbaum  v.  Irons,  i.  Watts  &  S. 
(Pa.)  67,  40  AmD  640.  (4)  An  agree- 
ment by  three  persons  hiring  of  a 
livery  a  horse,  oarrlaget  and  driver. 
O'Brien  v.  Bound,  29  S.  C.  L.  496,  42 
AmD  384.  (5)  Where  a  number  of 
persons  associated  for  the  purpose 
of  instituting  a  bank,  and  at  a 
meeting  of  'the  associates,  at  which 
all  were  not  present,  an  agent  was 
appointed  to  attend  the  legislature 
and  procure  a  charter,  and  he  ac- 
cordingly undertook  the  service  and 
endeavored  to  procure  the  charter, 
but  did  not  succeed,  it  was  held  that 
they  were  Jointly  liable  to  the  agent 
fir  his  services  and  expenses,  as  well 
those  who  were  not  present  at  the 
meeting  as  those  who  were.  Sproat 
V.  Porter,  9  Mass.  300.  (6)  Where 
a  written  contract  is  made  in  form 
between  two.  and  signed  by  the 
parties  named,  and  at  the  same  time 
a  third  person  adds,  "I  agree  to  be 
security  for  the  promisor  in  the 
above  contract,"  with  his  signature, 
the  latter  is  held  as  a  Joint  promisor. 
Norris  v.  Spencer,  18  Me.  324.  (7) 
Where   two   persons   are   responsible 


on  a  sealed  Instrument  to  pay  for 
the  erection  of  a  building,  and  both 
superintend  the  work,  one  acting  I 
In  the  other's  absence,  and  always  , 
with  a  Joint  view  to  the  same  ' 
object,  a  parol  promise  by  each,  at 
diflerent  times  to  waive  the  writ- 
ten contract,  and  to  pay  the  reason- 
able value,  makes  the  promise  Joint. 
Monroe  v.  Perkins.  9  Pick.  (Mass.) 
298,  20  AmD  476.  (8)  An  agreement 
to  sell  property  to  three  persons,  one 
of  them  to  make  a  cash  payment 
and  the  others  to  make  conveyance 
of  real  estate,  is  a  Joint  obUgation 
oi;  thsir  part,  and  the  seller  is  not 
liable  to  perform  until  all  three  have 
performed.  Brewster  v.  Wooster.  5ii 
N.  T.  Super.  10,  9  NTS  812  [rev  on 
other  grounds  181  N.  T.  478,  80  NE 
4S91. 

88.  Conn. — Security  Ins.  Co.  v.  St. 
Paul  F.  *  M.  Ins.  Co.,  60  Conn. 
283.    I 

Me. — Ripley  v.  Crooker,  47  Me.  870. 
74  AmD  491. 

N.  Y. — Walter  v.  Rafalsky,  113 
App.  Div.  223.  98  NTS  915  fait  186 
N.  T.   643   mem,   79   NS   11181. 

N.  D.— Clements  v.  Miller.  18  N.  D. 
176.  100  NW  239. 

Oh.— SUge  V.   Olds,   12  Oh.  158. 

{a]  A  mortemg*  MMontad  by  oa* 
of  a  partmenfitp  In  taia  own.  aams, 
but  for  the  firm,  and  on  property- 
held  by  him  In  trust  for  the  firm,  bjr 
which  he  agrees  to  assume  the  pay- 
ment of  certain  -notes  of  another  per- 
son, they  being  for  the  purchase  of 
the  real  estate,  and  the  partnership 
having  an  interest  in  the  real  estate, 
is  the  Joint  contract  only  of  all  the 
partners,  and  not  the  several  con- 
tract of  each.  Crosby  v.  Jeroloman. 
37  Ind.  264. 

SS.  Rowland  V.  Phalen,  14  N.  T. 
Super.  43-  Lincoln  v.  Crandall;  21 
Wend.  (N.  T.)  101:  Blchbaum  v. 
Irons,  6  Watts  A  8.  (Pa.)  67,  4* 
AmD  640;  Richmond  Presb.  Church 
V.  Manson.   4  Rand.    (26  Va^   197. 

84.     Fauble  v.  Davis,  48  Iowa  462. 

66.  Klapp  V.  Kleckner,  8  Watts  ft 
S.   (Pa.)   619. 

66.  Ck>nn. — Saldmon  v.  Hopkins. 
61  Conn.  47,  28  A  716;  Monson  v. 
Drakeley,  40  Conn.  662,  16  AmR  74; 
Carter  v.  Carter,   2  Day  442,  2  AmD 

^"• 

III.— Pogue  V.  (!:iark,  26  Dl.  883. 

Ind. — Maiden  v.  Webster,  80  Ind. 
817. 

Iowa. — Harvey  v.  Irvine.  11  Iowa 
82. 

Mass. — Hemmenway  v.  Stone,  7 
Mass.   68,  6   AmD   27. 

N.  T. — Van  Alstyne  v.  Van  Slyck. 
10  Barb.  883. 

[a]  IB  Idaho,  by  express  provision 
of  the  statutes  (Rev.  Code  {  3474 
subd  7),  where  an  Instrument  con- 
tains the  words  "I  promise  to  pay" 
and  is  sigrned  by  two  or  more  per- 
sons, they  are  deemed  to  be  Jointly 
and  severally  liable.  Miller  ;. 
Lewiston  Nat.  Bank,  18  Ida.  124.  145. 
108  P  901. 

67.  Carter     v.     Carter,      2      Day 


For  laMr 


I,  daTVIopiiMatB  euid  ohaagwi  in  the  law  see  cumulative  Annotations,  siuno  title,  page  and  not«  number. 
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tract  is  as  a  rule  eonsidered  as  entered  into  at, the 
place  where  the  offer  is  accepted,"  or  where  the 
last  act  necessary  to  complete  it  is  performed." 
So  where  delivery  is  regarded  as  essential  to  the 
completion  of  the  contract,  it  is  regarded  as  made 
at  the  place  of  delivery.*"  Where  an  offer  is  made 
in  one  state,  and  accepted  by  letter  or  telegraph  in 
another,  the  contract  is  completed  in  the  latter  state 


by  sending  the  letter  or  telegram.*'  So  where  nego- 
tiations for  a  contract  are  carried  on  between  par- 
ties living  in  differeM  states,  partly  by  the  inter- 
chang:e  of  letters  and  partly  by  oral  communications 
through  an  agent,  the  contract  is  regarded  as  made 
in  the  state  or  place  where  it  first  takes  effect,  so 
as  to  become  a  binding  obligation  on  both  parties.** 
A  contract  by  a  traveling  agent  which  requires  rati- 


(Conn.)  442,  2  AmD  113;  Moranse  v. 
Mudge.  8  AbbPr  (N.  T.)  243. 

SB.  CaL — Yola  Bank  v.  Sperry 
Flour  Co..  141  Cai.  314,  74  P  8BE.  65 
LRA  90. 

Fla. — Mornui  v.  Eaton,  S9  Fla.  S(2, 
52  S  305.  lis  AmSR  167. 

111. — MahaSey  v.  Wlsconslii  Cent. 
R.  Co..  147  111.  A.  43.  See  Racine 
Lumber,  etc.,  Co.  v.  G.  W.  White 
Lumber  Co..  190  III.  A.  102. 

Ky. — Swann-Day  Lumber  Co.  v. 
Comett.  161  Ky.  98,  101,  170  SW  516 
Icit  Cvcl. 

Me. — &nerson  Co.  v.  Proctor,  97 
Me.  360.  64  A  849. 

Mass. — Jennings  v.  Moore,  189 
Mass.  197.  76  NB  214;  MilUken  v. 
Pratt.  125  Mass.  874.  28  AmD  241. 

Mich. — Tyna  v.  Converse,  180  Mich. 
195,  146  Nw  629;  Doujflass  V.  Peine. 
141  Mich.  486,  104  NW  781:  Palmer 
V.  HIU.  140  Hlch.  468.  103  NW 
838 

Minn. — In  re  Kahn,  55  Minn.  609, 
57  NW  154. 

Mo. — Peak  V.  International  Har- 
vester Co.,  194  Mo.  A.  128,  186  SW 
574. 

N.  Y.— Compagnle  Generate  v. 
Simon  Heraig,  etc..  Co.,  89  Misc.  673, 
153  NTS  717. 

Pa. — Hartley  Silk  Mfg.  Co.  v.  Berff, 
48  Pa.  Super.  419.  426  {clt  GycJ. 

W.  Va. — Galloway  v.  Standard  P. 
Ins.  Co..  45  W.  Va.  237,  31  SE  989. 

Can. — Bigalow  v.  Cralgellachle- 
Qlenllnch  Distillery  Co.,  37  Can.  S. 
C.  65. 

Ont. — Qildersleeve  v.  McDouKall,  6 
Ont.  A.  653. 

Que. — Hamel  v.  Stapleton,  5  Que. 
Pr.  247. 

la]  Zllnatr»ttoBS.^(l)  Where  'lot- 
tery tickets  were  purchased  by  a 
party  living  In  one  state,  by  means 
of  an  order  sent  to  the  vendor  living 
in  another  state,  it  was  held  that  the 
contract  was  made  in  the  latter  state. 
Jameson  v.  Gregory,  4  Mete.  (Ky.) 
>63.  (2)  Where  an  Insolvent  debtor 
residing  and  doing  business  and  hav- 
ing his  property  in  Minnesota  made 
In  that  state  an  agreement  with  a 
creditor  residing  In  another  state  to 
prefer  him  by  sending  to  him  at  his 
residence  goods  to  be  applied  on  his 
claim,  and  the  debtor  sent  the  goods, 
it  was  held  a  Minnesota  transaction. 
In  re  Kahn,  55  Minn.  509,  67  NW  154. 

(3)  If  the  parties  to  a  Wisconsin 
contract,  partially  performed,  come 
together  in  lUfnois,  make  some 
changes-  in  their  contract,  and  then 
reaffirm  It,  the  new  contract  Is  an 
Illinois  contract.  Mah&ffey  v.  Wis- 
consin   Cent.    R.    Co.,    147    111.   A.    43. 

(4)  Where  an  agreement  for  the  tak- 
ing up  of  certain  notes  was  made  In 
Massachusetts,  to  be  completed  by 
the  payment  In  Massachusetts  to  the 
Boston  correspondent  of  the  holder 
of  the  notes,  which  was  a  New 
Hampshire  corporation,  of  a  flfteen- 
days  sight  draft  drawn  by  it  on 
plaintiff,  in  case  defendant  signed  and 
delivered  to  plaintiff  in  Massachu- 
setts the  note  sued  on,  which  was 
signed  in  New  Hampshire,  but  dated 
"Boston"  the  contract  was  a  Massa- 
chusetts contract,  although  the  note 
was  mailed  to  plaintiff  In  Boston  by 
defendant  In  New  Hampshire.  Jen- 
nings V.  Moore,  189  Mass.  197,  76  NE 
214.  (5)  Where  a  person  In  New 
Jersey  sends  an  offer  to  furnish 
material  for  a  building  to  a  person 
In  New  York  who  accepts  it,  but  adds 
a  condition  as  to  the  time  for  per- 
formance, which  condition  is  not  ap- 
proved until  received  by  the  other 
In  New  Jersey,  the  contract  Is  not 
made  in  tke  state  of  New  York  but 


In  New  Jersey.  New  York  Archi- 
tectural Terra  Cotta  Co.  v.  Williams, 
102  App.  Dlv.  1,  93  NYS  808  [aff  184 
N.  Y.  579  mem,  77  NB  1192]. 

Place  of  laaklBfi 
Bin  or  note  see  Bills  and  Notes  i| 

147-162. 
Chattel   mortgage  sea  Chattel  Mort- 
gages i  Jll. 
Insurance  contract  see  Accident  In- 
surance   i    46;    Life    Insurance    [25 

Cyo  747];   Fire  Insurance   [19  Cyc 

661]. 
Sale  see  Sales  [36  Cyc  94]. 
Other  special   contracts   see   speclflc 

titles  relating  thereto. 

S».  U.  S.— Clark  y.  Bell.  228  Fed. 
673,  1S8  CCA  1. 

Iowa. — Born  v.  Home  Ins.  Co.,  120 
Iowa  299.  94  NW  849. 

Ky. — Swann-Day  Lumber  Co.  v. 
Cornett.  161  Ky.  98.  170  SW  616. 

Me. — Gmerson  Co.  v.  Proctor,  97 
Me.  360,  54  A  849. 

Mo. — Crohn  v.  Order  of  United 
Commercial  Travelers  of  America, 
170  Mo.  A.  273.  166  SW  472. 

Nebr. — Bascom  v.  Zedlker.  48  Nebr. 
380,  67  NW  148. 

Utah. — Lawson  v.  Tripp,  34  Utah 
28,  37,  95  P  620  [clt  Cyc). 

[a]  ZUnsttatlona.*— (1)  Where  a 
contract  for  the  sale  of  real  estate 
was  written  in  one  state  and  was 
signed  there  on  behalf  of  the  vendor 
who  resided  in  another  state  by  one 
wholly  unauthorized  to  make  or  sign 
the  contract,  and  was  thereafter  for- 
warded to  the  vendor  who  replied  by 
letter  assenting  thereto,  the  contract 
was  made  in  the  state  of  the  vendor, 
his  assent  being  given  there,  and  be- 
ing the  last  act  necessary  to  make 
the  writing  a  valid  contract.  Lawson 
V.  Tripp,  34  Utah  28,  87.  95  P  520 
[clt  CycJ.  (2)  Where,  after  discus- 
sion of  terms,  a  contract  was  dr&wn 
up  and  signed  by  defendant  corpora- 
tion in  P  county  and  sent  to  plaintiff 
in  H  county  where  he  signed  It  for 
himself  and  his  coplaintiff,  the  con- 
tract was  made  In  H  county.  Swann- 
Day  Lumber  Co.  v.  Cornett,  161  Ky. 
98,  170  SW  516. 

80.  Walker  v.  Lovltt,  250  111.  543, 
95  NE  631;  Butler  v.  Myer,  17  Inid. 
77;  A.  O.  U.  W.  v.'  Massachusetts 
Bonding,  etc.,  Co.,  38  R.  I.  276.  94  A 
859. 

[a]  ZUnstratloa. — ^Where  the  ap- 
plication for  a  guaranty  bond  was 
made  through  a  resident  agent  of  a 
Massachusetts  company,  and  the 
bond,  prepared  at  the  home  office, 
was  sent  to  the  agent  with  authority 
to  deliver  it  to  the  insured  in  Rhode 
Island,  the  contract  was  made  in 
such  state.  A.  O.  U.  W.  v.  Massachu- 
setts Bonding,  etc.,  Co.,  88  R.  I.  276, 
94  A  859. 

[b]  Za  Oallfomla.— (1)  Under  av. 
Code  S  1626,  providing  that  a  con- 
tract in  writing  takes  effect  on  its 
delivery  to  the  party  in  whose  favor 
it  is  made,  or  to  his  agent,  the  place 
where  a  contract  was  written,  signed, 
or  dated  does  not  necessarily  flx  or 
determine  the  place  where  it  was 
executed,  delivery  being  the  final 
act  essential  to  its  consummation  as 
an  obligation.  Loud  v.  Collins,  12 
Cal.  A.  786,  108  P  880.  (2)  Ordinarily 
the  place  where  a  contract  Is  made 
depends,  not  on  the  place  where  It  Is 
written,  signed,  or  dated,  but  where 
it  is  delivered  as  consummating  the 
bargain.  Navajo  County  Bank  v. 
Dolson,  163  Cal.  485,  128  P  153,  41 
LRANS  787. 

61.  U.  S. — Burton  v.  U.  S.,  202  U. 
S.  34  4.  26  set  688.  50  L.  ed.  1057.  6 
AnnCas  392;  Interstate  Bldg,  etc., 
Assoc.    V.    Edgefield    Hotel    Co.,    120 


Fed.  422  [a«  134  Fed.  74,  67  CCA 
200];  Guarantee  Sav.,  etc.,  Co.  v. 
Alexander,  96  Fed.  870;  Shattuck  v. 
Mutual  L.  Ins.  Co.,  21  F.  Cas.  No. 
12,715,  4  Cliff.  598. 

Ga. — Levy  v.  Cohen,  4  Oa.  1. 

Me. — Emerson  Co.  y.  Proctor,  »T 
Me.  360,  64  A  849. 

Nebr. — Antes  v.  State  Ins.  Co.,  61 
Nebr.  56,  84  NW  412. 

N.  J. — Northampton  Mut.  Idve 
Stock  Ins.  Co.  V.  Tuttle,  40  N.  J.  L. 
476. 

N.  Y. — New  York  Architectural 
Terra-Cotta  Co.  v.  Williams,  102  Am. 
Dlv.  1,  92  NYS  808  faff  184  N.  f. 
679  ^em,  77  NE  1192];  Zeiltner  ▼. 
Irwin,  36  App.  Div.  228,  49  NYS  337 
rrev  21  Misc.  IS,  46  NYS  862];  Steln- 
Qray  Drug  Co.  v.  H.  Michelson  CO., 
116  NYS  W9. 

R.  I. — Perry  v.  Mount  Hope  Iron 
Co.,  16  R.  1.  880,  6  A  682,  2  AmSR 
902. 

W.  Va. — Galloway  v.  Standard  P. 
Ins.  Co.,  4B  W.  Va.  237,  31  SB  969. 

Eng. — Cowan  v.  O'Connor,  20  Q.  B. 
D.  640:  Taylor  v.  Jones.  1  C.  P.  D. 
87:  Male  v.  Roberts,  8  Bsp.  168. 

OnL — ^William  Blackley.  Ltd.  v. 
Elite  Costume  Co.,  Ltd.,  9  Ont.  L.  88S, 
5  OntWR  57,  4  OntWR  417;  Gilder- 
sleeve  v.  McDougall,  6  Ont.  A.  663: 
Williams  v.  Corbey,  5  Ont.  A.  628 
[app  dism  7  Can.  S.  C.  470];  Taylor 
v.  Reld,  8  OntWR  763;  O'Donohoe  v. 
Wiley,  43  U.  C.  Q.  B.  360;  McOlverin 
v.  James,  33  U.  C.  Q.  B.  208. 

Que. — Beaubien  Produce,  etc.,  Co. 
V.  Robertson,  18  Que.  Super.  429; 
Schmidt  V.  Crowe,  5  Que.  Pr.  861. 

N.  W.  Terr. — Bishop  y.  Scott,  6 
Terr.  L.  64. 

89.  Aultitlan,  etc.,  Co.  y.  Holder, 
68  Fed.  467  faff  169  U.  S.  81,  18  8C?t 
269,  42  L.  ed.  6691;  Hitchcock  v.  U. 
S.  Bank,  7  Ala.  386-  Dord  v.  Bonnaf- 
fee,  6  La.  Ann.  563,  64  AmD  578: 
Waldron  v.  Ritchings,  9  AbbPrNB 
(N.  Y.)  359;  Mills  v.  Wilson,  88  Pa. 
118. 

[a]  ZUnstzattoBs^d)  Where 
plaintiff,  being  in  New  York,  agreed 
with  defendant,  the  manager  of  an 
opera  In  Philadelphia,  to  go  theT« 
and  make  her  debut,  she  to  be 
assured  if  she  did  not  fall  In  the 
estimation  of  the  public  and  the 
press  of  an  engagement  on  terms 
specified  in  the  negotiation  between 
the  parties.  It  was  held  that  the  con- 
tract was  not  made  in  New  York; 
but  in  Philadelphia,  on  her  fulfilling 
the  test  of  success.  Waldron  v. 
Ritchings,  9  AbbPrNS  (N.  Y.)  859. 
(2)  Where  a  contract  made  by  a 
Missouri  company  was  signed  by  its 
president  and  secretary  in  Missouri, 
out  ,  contained  a  condition  that  '  it 
should  not  be  valid  unless  counter- 
signed by  the  duly  authorised  agent 
of  the  company  at  New  York  city, 
where  the  contract  was  subsequently 
fully  executed  and  delivered,  it  was 
held  that  the  contract  was  governed 
by  the  laws  of  New  York.  Todd  v. 
Missouri  State  Ins.  Co.,  3  WklyNC 
(Pa.)  330.  (3)  Where  an  Ohio  corpo- 
ration having  its  principal  place  of 
business  in  that  state  made  a  con- 
tract with  a  resident  of  Michigan, 
which  was  signed  by  the  latter  in 
Michigan,  and  subsequently  signed 
by  the  corporation's  agent  in  that 
state  but  approved  by  the  corpo- 
ration in  Ohio,  pursuant  to  a  pro- 
vision of  the  contract  that  It  should 
not  be  valid  unless  countersigned  by 
the  agent  In  Michigan  and  approved 
in  Ohio,  it  was  held  that  the  contract 
was  made  in  Ohio.  Aultman.  etc., 
Co.  V.  Holder.  68  Fed.  467  [aff  169 
U.  S.  81,  18  set  269.  42  L.  ed.  669]. 
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fioation  by  his  prineipal  is  considered  as  made  at 
the  place  where  the  ratification  is  g^iven."  So 
under  a  statute  giving  a  lien  on  vessels  for  certain 
debts  contracted  in  the  state,  the  place  where  the 
services  are  in  fact  rendered,  although  rendered 
under  and  in  pursuance  of  a  contract  mbde  at  an- 
other place,  is  the  place  where  the  debt  is  deemed 
to  have  been  contracted."* 

Acceptance  by  telephone.  Where  a  contract  is 
made  by  telephone  it  is  r^arded  as  made  at  the 
place  from  which  the  accepting  party  speaks.*"  The 
fact  that  letters  confirming  the  acceptance  are 
mailed  will  not  cause  the  contract  to  be  r^arded 
as  having  been  made  at  the  place  whence  such  let- 
ters are  mailed." 

[f  582]  2.  Place  of  Performance.  The  place  of 
performance,  where  the  contract  is  silent  in  that 
respect,  is  to  be  determined  in  accordance  with  the 
supposed  understanding  of  the  parties  at  the  time 
of  the  contract,  and  hence  will  vary  according  to 
its  nature  and  subject  matter."  In  general,  with 
regard  to  eontracts  for  the  delivery  of  specific  arti- 
cles, the  usual  residence  or  place  of  business  x>f  the 
obligor  is  the  place  of  performance,  where  no  place 
is  expressed,**  while  a  covenant  to  perform  any 
transitory  act  is  to  be  performed  at  the  place  of  the 
obligee's  residence  instead  of  that  of  the  obligor."* 
Where  the  promise  ia  to  return  specific  articles,  it 
is  to  be  performed  at  the  place  of  residence  of  the 


promisee.^    So  where  work  is  to  be  done  which  of 

necessity  will  be  attached  to  the  freehold  it  will  be 
presumed  that  it  is  to  be  performed  where  the 
obligee  shall  designate.'^  But  where  the  contract 
provides  for  delivery  at  a  place  to  be  selected  by 
the  creditor,  the  debtoi',  in  case  the  creditor  fails 
to  make  such  designation,  may  select  a  proper  place 
for  performance  within  the  reason  and  spirit  of  the 
contract,  and,  after  notifying  the  creditor,  if  his 
residence  is  known,  may  make  a  delivery  at  that 
point."  Where  the  contract  provides  that  work 
shall  be  done  at  such  place  as  may  be  agreed  on, 
the  subsequent  agreement  of  the  parties  is  neces- 
sary to  the  right  to  change  the  place,  of  perform- 
ance." Where  a  contract  for  a  payment  in  specified 
property  provides  that  it  may  be  made  at  either  of 
two  places,  the  entire  payment,  it  has  been  held, 
must  be  made  at  one  or  the  other  of  such  places." 
A  literal  fulfillment  of  the  contract  provisions  as 
to  the  place  of  performance  is  sufficient,''  although 
a  different  place  may  be  more  convenient  to  the 
promisee." 

[$  583]  L  Time"— 1.  Oonstmction  of  Stipnlatioiu 
in  GeneraL  As  in  the  case  of  other  provisions  of 
the  contract,"  stipulations  as  to  time  must  be  con- 
strued in  accordance  with  the  intent  of  the  parties 
as  shown  by  the  fair  import  of  the  language  em- 
ployed," which  in  case  of  ambiguity  is  to  be  con- 
sidered in  connection  with  the  subject  matter  of  the 


ea.  U.  8. — Holder  v.  Aultman.  169 
U.  S.  SI.  18  set  289,  42  L.  ed.  669; 
Shuenfeldt  ▼.  Junkerznann,  20  Fed. 
3ST. 

Ho. — Qolson  V.  Ebert,   E2  Mo.  280. 

R.  I.— Hack  V.  Lee,  13  H.  I.  29S. 

Can. — Blgelow  t.  Cralgellachle 
Olenllvet  Distillery  Co.,  t?  <Sin.  8.  C. 
5S. 

Que. — Jackson  v.  Tremblay.  IE  Que. 
Pr.  424.  But  see  Trudel  v.  Assad,  14 
Que.  Pr.  S02  (holding  that  one  who 
makes  a  purchase  .from  an  agent  at 
his  own  residence  contracts  there 
and  cannot  be  regarded  as  having 
made  the  contract  at  the  place  where 
the  pnnclpal  ratifies  It,  such  ratlfl- 
catton.  constituting  only  a  condition, 
■uspensive  or  resolutory,  according 
to  the  circumstances,  the  perform- 
ance of  which  relates  to  the  place 
where,  and  the  time  when,  the  con- 
tract was  made). 

««.  HulUn  V.  Hicks,  49  Barb.  (N. 
T.)_»SO. 

eSb  Yolo  Bank  v.  Sperry  Flour  Co., 
141  Cal.  314,  74  P  865.  86  LRA  90: 
Tyng  V.  Converse,  180  Mich.  195,  146 
Nw  629;  Paquet  v.  Balcer,  44  Que. 
Super.  36. 

{a]  ZUtwti»tlOB.r— A  contract  pre- 
pared at  Hontreal,  and  forwarded  to 
defendant  at  St.  Jean  and  there 
altered  by  a  telephonic  conversation 
between  the  parties.  Is  perfected  at 
the  time  when  the  parties  agreed  by 
telephone,  and  consequently  at  St. 
Jean.  Lamallce  v.  Audette,  17  Que. 
Pr.  456. 

ea.  Walker  t.  Oervals,  6  Que.  Pr. 
330. 

9T.  Tolo  Bank  v.  Sperry  Flour  Co., 
141  Cal.  314,  74  P  855,  65  L.RA  90; 
Wllmouth  v.  Patton,  2  Bibb  (Ky.) 
280. 

[a]     Cbe  viae*  ptcrrUMl  for  jyay- 

mt  Is  sometimes  of  controlling  Im- 
portance when  the  question  In  con- 
troversy relates  to  the  rate  of  Inter- 
est. Stoddard  v.  Thomas,  60  Pa. 
Super.  177,  180  (clt  Cyc]. 

Pramunptioii  flztng  govamlng  law 
see  supra  I  31. 

68.  Ark. — Patterson  v.  Jones,  13 
Ark.  69,  56  AmD  296. 

111.— Woods  V.  Dial,  12  111.  72. 

Ind. — Mountjoy  v.  Adair,  1  Ind.  254, 
Smith  96.  , 

Ky. — ^Wllmouth  v.  Patton,  2  Bibb 
280. 


Mo. — Kraft  v.  Hurts,  11  Mo.  109j 
N.  H. — Barker  v.  Barker,   16  N.  H. 

333:  Barker  v.  Jones,  8  N.  H.  413. 
N.  T. — Perley  v.  Shubert,  121  App. 

Dlv.     786,     106     NYS     593;     Scott     v. 

Miller,   114  App.   Dlv.  6,   99   NYS  609. 

(a]  Baaaon  for  mle,. — "If  the 
obligee  may  appoint  the  place  of  pay- 
ment, he  can  almost  In  every  case 
force  the  obligor  to  pay  money  In- 
stead of  property."  Wllmouth  v. 
Patton,  2  Bibb  (Ky.)  280,  282. 

[b]  ZUnatranoBS.— (1)  Where  no 
place  Is  mentioned  In  a  contract  for 
the  painting  of  a  portrait,  the  place 
of  delivery  of  the  portrait  Is  the 
artist's  studio.  Scott  v.  Miller,  114 
App.  Dlv.  6,  99  NYS  609.  (2)  Where 
a  contract  binding  a  theatrical  man- 
ager to  furnish  to  another  routes 
covering  theaters  under  his  control 
did  not  specify  the  place  of  delivery 
of  the  routes,  the  place  of  delivery 
was  at  the  office  of  the  manager. 
Perley  v.  Shubert,  121  App.  Dlv.  786, 
106  NYS  593.  (3)  Where  a  mechanic 
agrees  to  furnish  articles  of  his  own 
manufacture,  the  place  of  perform- 
ance Is,  In  the  absence  of  stipulations 
to  the  contrary,  regarded  as  being  at 
his  shop  or  place  of  business.  Mount- 
Joy  v.  Adalr,  1  Ind.  264,  Smith  96. 

Place  of  pMTinMit  generally  see 
Payment  [30  Cyc  1185). 

69.  Wlckllffe  V.  Handley,  2  Blbb 
(Ky.)  247  (holding  the  covenant  to 
assign  bonds  to  be  transitory  in  Its 
character). 

70.  White  v.  Perley,  15  Me.  470. 

71.  Trabue  v.  Kay,  4  Bibb  (Ky.) 
226  (so  holding  of  a  covenant  to 
make  bricks  ana  build  a  house). 

79.  Wornack  v.  Jenkins,  17  Ind. 
137. 

73.  Thompson  v.  Weeks,  32  III. 
A  642  (a  contract  for  the  excavation, 
of  molding  sand  provldin>'  that  "the' 
excavations  shall  be  confined  as  near 
as  can  be  .  .  .  and  as  may  be  agreed 
upon  from  time  to  time  (to  the 
Immediate  neighborhood)"  etc). 

74.  Parson  v.  Brodley,  1  Oh.  Dec 
(Reprint)  128,  2  WestLJ  401. 

76.  Palmer  v.  Fogg,  35  Me.  368,  58 
AmD  708. 

[a]  Partlonlar  stlpiilatloBS  oon- 
■tmed. — In  re  Caldwell,  19  Wall.  (IT. 
S.)  264,  22  L.  ed.  114  (military  posts 
on  "west  bank"  of  river);  McGowan 
V.    V.    8.,    21    Ct.    CI.    476    ("on    and 


around  the  site"):  Construction  In- 
formation Cto.  V.  (Sass,  74  CHinn.  213. 
50  A  563  (investigations  "throughout 
New  England");  Gath  v.  Interstate 
Amusement  Co.,  170  111.  A.  614  ("ad- 
jacent cities"  as.  used  in  theatrical 
contract);  Hutchinson  v.  Root,  2  App. 
Dlv.  B«4,  SS  NYS  16  [aff  158  N.  T. 
681  mem,  52  NB  1124  mem]  (deliv- 
ery of  coal  at  "all  points  along  the 
line"  of  a  certain  railroad);  Sparks 
T.  Pittsburgh  Co.,  169  Pa.  296.  23 
A  162  (what  wells  are  "In  the 
vicinity"  of  others);  Good  v.  Cald- 
well. 11  Tex.  Civ.  A.  615,  33  SW  243 
(payment  for  pasturage);  Ooderich 
V.  Holmes,  32  Can.  S.  C.  211.  22  Can 
LTOccNotes  222  (delivery  "at"  coal 
shed);  Wallberg  v.  Jenckes  Mach. 
Co..  4  OntWN  655,  23  OntWR  891 
("site  of  the  work"). 

76.  Palmer  v.  Fogg,  85  Me.  368,  SI 
AmD  708  (holding  that,  where  the 
agreement  was  to  haul  certain  logs 
into  a  stream,  it  was  complied  wltli 
by  hauling  the  logs  to  the  point  most 
convenient  to  the  obligor). 

77.  Oross  rafeiwicesi 
Duration  of  contract  in  general  see 

infra  i  620. 
Modification  as   to  time  see  infra  I 

604. 
Options    to    terminate   see    infra  II 

629-641. 
Provisions  for  forfeiture  see  infra  i| 

642-647. 
Reasonable  time  see  infra  |i  776-711 
Renewal  or  extension  see  infra  |  692. 
Sufficiency  of  performance  as  to  time 

see  infra  ||  77<6-786. 
Time  as  of  essence  see  infra  i  783. 

78.  See  supra  i|  482-484. 

79.  U.  S. — Pressed  Steel  <3ar  Co. 
V.  Bastern  R.  Co.,  121  Fed.  609,  57 
CCA  636. 

Ala. — Bradford  v.  Marbury,  12  Ala 
520,  46  AmD>264. 

Ark. — Arlington  Hotel  (3o.  v. 
Rector,  124  Ark.  90,  186  SW  622. 

111.— Smith  V.  Davis,  48  111.  A.  198. 

Me. — Patterson  v.  Augusta  Water 
Power  Co„  30  Me.  91. 

Mich. — Edmonds  v.  Kvarta  H* 
Mich.  485.  109  NW  844. 

Minn. — Barnum  v.  White,  128  Minn. 
58,  150  NW  227,  151  NW  147. 

Mont. — Great  Falls  Water  Power, 
etc.,  Co.  V.  Boston,  etc..  Cons.  Copper, 
etc.,  Mln.  Co.,  33  Mont.  10,  81  P  391 

N.  D. — Sunshine  Cloak,  etc,  Co.  v. 


For  latar  eases,  Oavslopiaeiits  and  eluuMres  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eontrset  and  attendant  eirenmstanees,*"  together 
with  the  practical  construction,  if  any,  adopted  by 
the  parties.^^  Where  separate  stipulations  are  ap- 
parently conflicting,  the  court  will  so  construe  them 
as  to  harmonise  them  if  possible.^ 

Snboontract.  One  who  perlozma  work  under  a 
contract  undertaken  by  another  or  to  whom  work 
is  sublet  is  not,  in  the  absence  of  an  agreement  to 
such  effect,  required  to  wait  for  his  compensation 
until  it  is  paid  to  his  promisor  by  the  other  party 
to  the  original  contract." 

Oompntation  of  time."  The  time  limited  in  a 
contract  for  performance  runs  from  the  date  of  the 
contract,  unless  otherwise  stipulated  or  unless  the 

14S,  152  NW  369 


eontraiy  intent  is  evident  from  the  face  of  the  oon- 
traot.**  Likewise,  unless  otherwise  provided,  the 
time  for  acc«>tance  of  an  offer  runs  from  the  date 
of  the  offer." 

Perfozmance  "immediately,"  "forthwith,"  etc. 
An  agreement  to  perform  "immediately,"*'  "forth- 
with,"" "at  once,"**  "as  soon  as  possible,"**  or 
"as  soon  as  practicable,""  has  been  held  merely 
to  require  that  performance  be  made  within  a  rea- 
sonable time  under  the  circumstances.  On  the  con- 
trary, however,  other  authorities  hold  that,  if  such 
words  are  to  be  g^ven  any  meaning  whatever,  they 
must,  although  not  necessarily  construed  as  requir- 
,  ing  immediate  performance,  be  held  to  require  per- 


Roauette,  80  N.  D. 
LRA1916E  »t2. 

Vt. — Foot  V.  Haxham,  »  Vt.-  tt». 

'Eag. — East  Indies  Commercial  Co., 
Ltd.  V.  Nllambur  Rubber  Estates, 
Ltd..  lis  L.  T.  Rep.  N.  S.  9>1. 

See  Pendleton  v.  Electric  Light  Co., 
121  N.  C.  20,  27  SE  1003  (holdln{r  that 
the  party  charged  with  the  duty  of 
filing  the  complaint  did  not  com- 
ply with  a  contract  to  submit  a  con- 
troversjr  to  the  ludge  at  the  next 
term  or  court,  where  he  did  not  file 
such  complaint  until  the  last  day  of 
the  term  near  sunset,  after  the  busi- 
ness of  the  court  had  been  dis- 
patched, and  after  the  Judge  had  left 
the  bench). 

[a]  Vutlanlar  sgrorialoiM  eos/- 
■tmadi  Fletcher  v.  Prestwood,  143 
Ala.  174.  175,  38  S  347  (the  delivery 
of  timber  as  "fast  as  water  will  per- 
mit"): Brown  v.  Anderson,  77  Cal. 
236,  19  Pa.  487  (where  a  crop  Is  taken 
ott  at  the  end  of  a  year);  Basler  v. 
Nichols,  8  Ind.  260  (a  contract  to 
clear  certain  lands  and  to  cultivate 
them  for  two  years  from  March  1, 
1853):  Bailey  v.  Rlcketts,  4  Ind.  488 
(the  latter  part  of  January):  Turner 
v.  Roby.  7  J.  J.  Marsh.  (Ky.)  209 
(equal  annual  paytnents) ;  Sherley  v. 
McCormlck,  135  Mass.  126  (the  sale 
of  whisky  to  be  distilled  In  certain 
month);  Cram  v.  Holt,  135  Mass.  46 
(the  provision  in  a  collateral  con- 
tract held  not  to  control  the  time  for 
payment);  Bell  v.  Mendenhall,  78 
Minn.  67,  80  NW-843  (the  payment  of 
an  indebtedness  on  the  execution  of 
deeds);  Teamans  v.  Tannehlll,  15 
NTS  968  (a  contract  with  a  play- 
wright); Murry  v.  Smith,  8  N.  C.  41 
(in  a  short  time);  Cleveland  v.  Ster- 
rett,  70  Fa.  204  (delivery  on  a  certain 
date  oT  sooner  on  notice);  Toung  v. 
White,  6  Watts  (Pa.)  460  (to  have  a 
boat  ready  for  the  spring  trade  on 
the  first  of  March):  Forrest  Photo- 
graphic Co.  v.  Hutchinson  Qrocery 
Co.,  (Tex.  Civ.  A.)  108  SW  768 
(payment  for  advertising  trading 
coupons):  Chamberlln  v.  Scott,  33 
Vt.  80    (drawing  and  loading  timber, 

firovidlng  the  whole  lob  shall  be  fin- 
shed  by  a  certain  date):  Larson  v. 
Cook.  85  Wis.  564,  55  NW  708  (timber 
to  be  removed  in  the  years  1882  and 
1883.  more  time  to  be  allowed). 

[b]  Agxaemaat  for  astawaoiu— 
(1)  A  statement  in  the  specifications 
that  the  time  allowed  is  sulScient 
unless  extraordinary  conditions  su- 
pervene does  not  promise  an  exten- 
sion of  time  if  such  conditions  do 
supervene.  Maryland  Dredging,  etc., 
Co.  V.  U.  S.,  241  U.  S.  184,  36  SCt 
£46,  60  L.  ed.  945.  (2)  Where  a  con- 
tract provided  for  the  payment  of 
sixty  thousand  dollars  in  ten  equal 
payments  extending  over  a  period  of 
ten  years,  aud  that,  should  the  debtor 
ask  for  an  extension  of  time  on  any 
of  the  payments,  the  creditor  shall 
grant  It,  the  debtor  cannot  claim  an 
extension  of  time  unless  it  is  re- 
quested and  granted.  Redlngton  v. 
Hartford,  (N.  J.)  90  A  284.  (8)  Such 
a  contract  did  not  entitle  the  payer 
to  refuse  to  begin  i>aymentB  until  the 
end  of  ten  years  and  then  demand  an 
extension,  since  that  would  render 
It  optional  with  him  whether  he  ever 
discharged  the  obligation.  Redlng- 
ton V.  I&rtf ord,  supra. 

/ 


is    of   •atMoos    see 


1c]  ■ztsnaloB  of  debt. — The  rule 
that  the  payment  of  a  debt  due  may 
be  extended  for  a  "definite  period  of 
time"  on  a  valuable  consideration 
does  not  imply  that  the  extension 
should  be  to  a  certain  day,  and  when 
the  extension  is- susceptible  of  being 
made  definite,  or  is  understood  by  the 
parties  to  be  for  a  definite  i>eriod.  the 
agreement  should  be  liberally  con- 
strued, cuid  hence  an  extension  dur- 
ing one  year  and  until  December  or 
Christmas  of  the  next  is  a  definite 
extension.  Cummlngs  v.  Badger 
Lumber  Co.,  130  Mo.  A.  657,  109  SW 
68. 

[d]  Allowano*  of  a  oaxtaia  tlms  — 
An  agreement  that  the  time  within 
which  It  shall  be  Incumbent  on  the 
plaintiff  to  complete  his  contract 
shall  not  be  taken  to  be  less  than 
four  years  is  a  covenant  by  defend- 
ant that  he  will  allow  plaintiff  four 
years  to  complete  it  in,  and  the  un- 
lawfully driving  him  away  from  the 
work  within  that  time  is  a  breach  of 
the  covenant.  Randel  v.  Chesapeake, 
etc^  Canal  Co.,  1  Del.  233. 

OlsBloal  enon  aaA  omlaslona  see 
supra  1  503.  ' 

vnutlMx  tlms 
infra  i  783. 

80.  Ky. — Barton  v.  Pryor,  4  J.  J. 
Marsh.  463. 

Me. — Dennlson  v.  VInaUiaven,  100 
Me.  136,  60  A  798. 

Md.— -F.  W.  Dodge  Co.  V.  H.  A. 
Hughes  Co.,  110  Md.  874,  72  A 
1086. 

Mass. — Allen  v.  Kimball,  12  Cush. 
268:   Curtis  V.   Brewer,    17   Pick.   613. 

Mich. — Darrah  V.  (Sow,  77  Mich.  16, 
43  NW  861. 

Mo. — Moran  Bolt,  etc.,  Mfg.  Co.  y. 
Caldwell,    240    Mo.    868,   144    SW   472. 

Porto  Rico. — Sucrerle  Centrale 
ColoBo  V.  Esteves,  4  Porto  Rico  Fed. 
25. 

"Contracts  must  receive  a  reason- 
able construction  In  the  light  of  sur- 
rounding circumstaaces,  and  the 
parties  must  be  held  to  have  had  in 
contemplation  only  those  risks  and 
delays  which  reasonable  men  ought 
to  have  liad  at  the  time  of  entering 
into 'the  contract."  Lorenso  v.  Porto 
Rico  Sugar  Co.,  6  Porto  Rico  Fed. 
96.   101. 

[a]  ZUiutzatlom<— A  contract  re- 
ferring to  land  as  "this  day  sold" 
indicates  that  It  was  executed  after 
delivery  of  the  deed  to  the  land. 
Cutler  V.  Spens.  191  Mich.  608,  168 
NW  224. 

81.  Hulbert  v.  Felber  Engineering 
Works,  75  Misc.  621,  133  NYS  918 
(where  the  phrase  "about  two  weeks" 
was  considered). 

83.  Stucker  v.  Miller,  5  Litt.  (Ky.) 
235. 

83.  Tomlinson  v.  Timmons,  164 
Mo.  A.  497,  135  SW  980. 

84.  See  generally  Time  [38  Cyc 
3061. 

86.  Carland  v.  New  Orleans,  13  La. 
Ann.  43;  Morley,  etc.,  R.  Co.  v.  Hlm- 
melberger,  247  Mo.  179,  152  gW  86; 
Barber  Pav.  Co.  v.  Loughlln,  44  Tex. 
Civ.  A.  680,  98  SW  948. 

88.  Morrell  v.  Studd,  (1913]  2  Cii. 
648. 

87.  Streeter  v.  Streeter,  43  111. 
166,  165-  Ephrata  Water  Co.  v. 
Ephrata  Borough,   20   Pa.  Super.  149. 

[a]  "finmedlate  dsUvsry,"  in  a 
contract  for  sale  of  timber,  is  to  be 


construed  in  light  of  circumstances, 
having  due  regard  to  the  subject 
matter,  its  location,  the  reason,  the 
difficulty  of  removal,  and  the  like. 
Rickol  V.  Seaton,   61  Pa.   Super.   334. 

[b]  Applloatloa  of  ralSb — In  an  ac- 
tion on  a  contract  to  deliver  up  pos-' 
session  of  certain  premises  "im- 
mediately," In  consideration  of  the 
execution  of  certain  notes,  it  was 
error  to  instruct  the  Jury  that  the 
word  "Immediately"  meant  "aa  soon 
as  could  practically  be  done." 
Streeter  v.  Streeter,  48  IlL  155. 

88L  Pennsylvania  R.  Co.  v. 
Relchert,  68  Md.  261;  Adams  v.  Fos- 
ter, 6  C:ush.  (Mass.)  166  (holding 
that,  where  the  owner  of  a  vessel 
had  covenanted  with  the  mortgage* 
thereof  "forthwith  as  soon  as  may 
be"  to  sell  the  vessel  "for  the  largest 
sum  that  he  could  reasonably  obtain 
for  her,"  and  to  pay  the  proceeds, 
deducting  certain  expenses  and 
charges,  to  the  mortgagee,  the  owner 
was  entitled  to  a  reasonable  time, 
such  as  a  man  diligent  In  business 
would  require,  within  which  to  make 
the  necessary  preparations  for  and 
to  effect,  a  sale,  and  that  if  the 
vessel  was  lost  in  the  meantime  the 
covenant  was  at  an  end). 

as.  Wetter  v.  Klelnert.  139  App. 
Dlv.  220,  123  NYS  755:  Sharp  v. 
Johnston.  3  Lans.  (N.  T.)  62(i.  41 
HowPr  400  (holding  that  a  contract 
to  make  three  or  four  models  of  a 
machine  at  once,  amd  without  delay, 
means  that  the  work  shall  be  done 
as  soon  as  it  can  reasonably  be 
performed). 

90.  Ala. — Florence  Gas,  etc,  Co. 
v.  Hanby,   101  Ala.   15.  24,  13   S  843. 

Conn. — Rowan  v.  Sharps'  Rifle  Mfg. 
Co.,  83  Conn.  1. 

111.— Pinney  v.  Smith.  136  III.  A. 
129. 

N.  T.— Hinds  v.  Kellogg,  13  NTS 
922  [aff  133  N.  T.  636  mem,  30  NB 
1148  mem]. 

Sask. — Archambault  v.  Day,  27 
WcstLR  16. 

[a]    mnateattoBa. — (l)  A  contract 

Srovlding  for  the  manufacture  and 
ellvery  of  certain  articles  "with  all 
possible  dispatch"  meant  that  the 
articles  should  be  made  and  de- 
livered within  a  reasonable  time. 
Rowan  v.  Sharps'  Rifle  Mfg.  (%.,  33 
Conn.  1.  (-2)  A  stipulation  for  the 
completion  of  work  as  soon  as  pos- 
sible" required  its  completion  within 
a  reasonable  time,  or  within  such 
time  as  was  reasonably  necessary 
under  the  circumstances.  Florence 
Gas,  etc.,  Co.  v.  Hanby,  101  Ala.  16, 
13  S  348.  (3)  Where  plaintiffs 
agreed  to  manufacture  and  deliver  a 
quantity  of  soap  wraps  to  defendant 
"as  soon  as  possible,"  and  fifty  days 
after  approval  of  a  design  for  the 
circulars  they  delivered  a  part  of 
them,  which  defendant  accepted  and 
I)ald  for,  and  plaintiffs  tendered  the 
remainder  the  next  day  but  defend- 
ant refused  to  accept  them  on  the 
ground  of  nondelivery  in  time,  the 
agreement  meant  within  a  reason- 
able time,  under  particular  circum- 
stances, and  that  acceptance  by  de- 
fendant of  a  part  of  the  wraps  was 
conclusive  on  him  that  the  delivery 
was  within  a  reasonable  time.  Hinds 
v.  Kellogg,  13  NYS  922  [aff  133  N.  T. 
536  mem,  30  NE  1148  mem]. 
81.    Williams  v.  Rittenhouse.  etc. 


584     [13  C.  J.] 


CONTRACTS 


[§§  583-^5 


fonnanee  more  quickly  than  the  reasonable  time 
which  would  be  required  in  their  absence."' 

"On  or  before,"  etc.  A  promise  to  perform  on 
cr  before  a  day  named  is  a  promise  to  perform  on 
the  day  named,"  the  promisor  having  the  whole 
of  such  day,"  but  also  having  an  option  to  perform 
before  such  time.''  A  contract  to  complete  a  work 
by  or  before  a  particular  time,  as  for  example  by 
or  before  the  month  of  November,  means  that  it 
shall  be  done  before  that  time."" 

At  least.  A  stipulation  that  "at  least"  a  certain 
time  shall  be  given  for  performance  entitles  the 
promisor  to  such  time  and  a  reasonable  time 
thereafter." 


[$  584]  2.  Inception  of  Contract.    A  eontraet  is 

operative  as  such  from  the  time  of  the  meeting  of 
the  minds  of  the  parties  as  to  its  terms,""  or  from 
the  drafting  and  ezeicution  of  the  formal  agree- 
ment where  such  is  the  intention  of -the  parties." 
The  date  on  the  writing  evidencing  the  eontraet  is 
not  conclusive.* 

[$  585]  J.  Oompensation — 1.  Oonstmction  of  Pro- 
vi^ns  in  CkneraL  The  rights  and  liabilities  of 
the  parties  as  to  compensation  under  a  contract  are 
of  course  limited  by  its  terms/  whidi  are  to  be 
interpreted  according  to  the  general  rules  of  con- 
struction.' Tor  example,  a  party  will  be  presumed 
to  have  intended  that  method  of  dischaiige  which  is 


Co..  198  111.  S02,  64  NB  >96  [rev  S8 
111.  A.  648].  See  Reedy  v.  Smith, 
42  Cal.  245  (holdltifr  that  one  con- 
tracting to  build  a  dam  in  a  certain 
Sear,  "or  as  soon  thereafter  as  prac- 
Icable,"  l8  not  necessarily  required 
to  build  the  dam  If  It  Is  within  the 
range    of   human    means   so    to    do). 

(aj  ■ztxaorOlaazT  dllltrauo*. — Such 
words  cannot  be  construed  to  mean 
as  quickly  as  the  work  can  be  done 
with  the  best  appliances  and  the 
utmost  facilities  end  extraordinary 
diligence.  Williams  v.  Rlttenhou»e, 
etc.,  Co.,  198  III.  602,  64  NB  995 
trey  S8  III.  A.  548]. 

ea.  Hairkins  v.  Studdard,  136  Oa. 
T27,  71  SE  1112;  Sentenne  v.  Kelly, 
S9  Hun  512,  IS  NTS  529.  See  Mound 
Caty  Distilling  Co.  V.  Consolidated 
Adjustment  Co.,  152  III.  A.  155  (hold- 
ing that  "promptly"  required  less 
than  the  ordinary  and  reasonable  de- 
lay). 

(a]  XUiuttatloaa.^(l)  A  contract 
to  do  a  particular  thing  "as  soon 
as  possible"  does  not  mean  that  It 
is  to  be  done  "within  a  reasonable 
time,"  but  that  it  should  be  done 
with  all  possible  exi>edltion.  Sen- 
tenne V.  Kelly,  59  Hun  612,  13  NTS 
629.  (2)  A  contract,  the  legal  im- 
port of  which  is  that  It  shall  be 
performed  "presently,"  means,  not 
that  it  may  be  performed  "within  a 
reasonable  time,^'  but  that  It  must. 
be  performed  "Immediately,  now;  at 
once."  Hawkins  v.  Studdard.  136 
Oa.  727.  729.  71  SB  1112. 

(bj  A  pMinlae  to  parform  *4m- 
mMUatalT"  requires  performance 
forlhwitn  without  intervention  ~  of 
other  events.  National  Surety  Co.  v. 
Long,  125  Fed.  887,  60  CCA  623 
Choldlng  that  a  delay  of  eleven  days 
Is  a  breach). 

•3.  Ferry  v.  Watts,  67  Ga.  602; 
Wilson  V.  Blcknell,  170  Maas.  259,  49 
NB  113. 

94.  Adams  V.  Dale,  29  Ind.  273 
(holding  that  a  vendor  of  lumber  on 
a  contract  to  deliver  "on  or  before 
August  1st"  had  the  whole  Ilrst  day 
of  August  in  which  to  deliver). 

•B.  Wall  v.  Simpson,  6  J.  J.  Marsh. 
(Ky.)  156,  122  AmD  72;  Wilson  v. 
Blcknell,    170   Mass.    259,    49   NB   113. 

Se.  Rankin  v.  Woodworth,  3  Penr. 
A  W.  (Pa.)  48.  See  Richardson  v. 
Ford,  14  111.  332  (holding  '  that  a 
contract  to  pay  a  sum  of  money 
*^tween  now  and  the  1st  of  Septem- 
ber" was  not  fulfllled  by  a  tender  of 
payment  on  the  first  day  of  Septem- 
ber); Hounsford  v.  Fisher.  Wright 
(Oh.)  580  (holding  that  a  covenant 
to  do  an  act  before  a  certain  day 
Is  not  performed  by  doing  the  act 
on  that  day).  But  see  Oatman  v. 
Walker,  S3  Me.  67  (holding  that 
where,  by  a  contract  dated  Nov.  25, 
1848,  a  person  bound  himself  to 
pay  a  certain  sum  If  at  the  expira- 
tion of  one  year  from  the  date  the 
promisee  should  perform  a  certain 
act,  the  doing  of  the  act  by  the 
promisee  on  Nov.  26,  1849,  was  a 
seasonable  perfornuince,  and  entitled 
him  to  recover  the  money). 

97.  St.  Charles  v.  Stookey,  164 
Fed.  772.  85  CCA  494  [certiorari  den 
208  U.  S.  617,  28  SCt  ^69,  52  L.  ed. 
647]. 


98.  See  supra  |  52. 

99.  See  supra  J  100. 

1.  Lauder  v.  Peoria  Agricultural, 
etc.,  Soc,  71  111.  A.  476;  <2hurchiU  v. 
Bailey.  IS  Me.  64. 

8.  Nega  v.  Barber  Asphalt  Paving 
Co.,    17   Mo.   A.    294. 

3.  See  supra  {}  481-520;  Infra 
cases  this  note. 

la]  Particular  oontraota  conatraeA. 
— Vandevort  v.  Thompson-Starrett 
Co.,  182  Fed.  875  [afC  187  Fed.  805, 
109  CCA  565]  (expediting  delivery  of 
structural  steel);  Confederate  Memo- 
rial Assoc.  V.  Shaughnessy,  146  Fed. 
964,  77  CCA  482  (agreement  to  pay 
secretary  of  monument  fund  com- 
mission on  subscriptions  secured): 
Allen  y.  Prater,  36  Ala.  189  (agree- 
ment to  pay  claimant  to  estate  sum 
equal  to  shares  received  by  dis- 
tributees under  will);  Stewart  Law. 
etc.,  Co.  v.  Krambs,  139  Cal.  S18,  73 
P  854  (newspaper  carrier's  contract 
based  on  bona  fide  subscribers); 
Douglas  v.  Chapln.  26  Conn.  76  (tak- 
ing charge  of  engineering  depart- 
ment of  steamboat  and  furnishing  of 
help);  Slaughter  v.  Loeb,  28  App.  (D. 
C.)  67  (proving  fraudulent  character 
of  claims  of  percentage  of  amounts 
refunded);  Hodge  v.  Bills.  76  Oa. 
272  (undertaking  to  pay  all  assess- 
ments on  certain  Insurance  policies); 
Chicago  V.  Hunt,  227  111.  130,  81  NB 
243  [air  130  111.  A.  462]  (compensation 
of  engineer  on  percentage  of  con- 
tract price);  Beard  v.  Chicago  Home 
for  Convalescent  Women,  etc.,  171  111. 
A.  268  (compensation  for  rehearsals 
for  play  to  be  given  for  a  charitable 
organization);  Sheldon  v.  Thomburg, 
163  Iowa  622,  133  NW  1076  (agree- 
ment to  pay  expenses);  Fellows  v. 
Snyder,  60  Kan.  706,  32  P  639  (fur- 
nishing stone  to  be  measured  in 
wall);  Withers  v.  Thompson,  4  T.  B. 
Mon.  (Ky.)  323  (location  of  land 
warrants);  Romero  v.  Newman,  60 
La.  Ann.  80,  23  S  493  (agreement 
between  planter  and  sugar  refinery 
containing  stipulation  by  planter  to 
purchase  piping  at  termination  of 
contract);  Webber  v.  Dunn,  71  Me. 
331  (payment  of  commissions  on 
stock  subscriptions  secured  or  guar- 
anteed); Magoun  v.  Bruck,  183  Mass. 
370,  67  NE  319  (payment  of  per- 
centage of  advantage  procured  by  de- 
fendant In  financing  of  invention); 
Huntley  v.  Woodward,  9  Gray  (Mass.) 
86  (drawing  stone  at  a  certain  rate 
"per  load  of  2  tons  each") :  Brown 
V.  Vlnal,  3  Mete.  (Mass.)  633  (mail 
carrying  contract  varying  compensa- 
tion with  time  of  departure);  Locke 
V.  Wilson,  135  Mich.  693,  98  NW 
400  (promotion  of  corporation); 
Hickey  v.  Balrd,  9  Mich.  32  (finding 
property  on  which  execution  may  be 
levied);  Taylor  v.  Times  Newspaper 
Co.,  83  Minn.  523,  86  NW  760,  86 
AmSR  473  (compensation  for  use  of 
plan  for  procuring  newspaper  adver- 
tising) :  Pope  Hartford  Motor  Car 
Co.  V.  Farley,  (Mo.  A.)  185  SW  ^l2 
(repairing  an  automobile's  timing 
gear);  Pulltier  Pub.  Co.  v.  Mc- 
Nlchols,  170  Mo.  A.  709,  163  SW  662 
(advertising  contract  providing  for 
application  of  short  rates  on  cancel- 
lation); H.  W.  Kastor,  etc..  Adv.  Co. 
v.    Elders,    170    Mo.    A.    490,    166    SW 


737  (placing  of  advertising  at  lowest 
rate);  Morris  v.  Donovan,  169  Mo.  A 
401,    141    SW     428     (computation    of 

erovision  for  life  support);  Jones- 
oro,  etc.,  R,  Co.  v.  United  Iron 
Works  Co.,  117  Mo.  A.  163.  >4  SW 
726  (manufacturing  for  fair  margin 
of  profit  as  compensation) ;  Ming  v. 
Pratt.  22  Mont.  262,  56  P  279  (the- 
atrical contract  giving  manager  of 
play  fixed  sum  and  percentage  of 
seat  sale);  Knowlton  v.  Tilton.  39 
N.  H.  267  (performance  of  servlops, 
a  portion  of  which  are  to  be  applied 
on  rent);  Beattle  v.  New  York,  etc.. 
Constr.  <Jo..  196  N.  Y.  846,  89  NE  831 
[reh  den  197  N.  T.  568  mem.  91  NE 
1110  mod  127  App.  Dlv.  923  mem.  Ill 
NTS  1109  memj  (contract  to  furnish 
granite  for  bridge  with  provision  for 
compensation  in  event  of  abandon- 
ment of  bridge):  Daly  v.  Stetson.  118 
N.  Y.  269.  23  NE  369  [aff  S4  N.  Y. 
Super.  202]  (theatrical  contract  for 
payment  of  royalty,  on  play,  of  a 
certain  amount  per  week  for  a  speci- 
fied number  of  weeks);  Westendorf 
V.  Dininy,  103  App.  Dlv.  693,  92  NTS 
868  (agreement  to  furnish  labor  for 
percentage  with  amount  expended): 
Scott  v.  Engineering  News  Pub.  Co.. 
47  App.  Dlv.  658,  62  NTS  609  (solici- 
tation of  advertising  conferring  per- 
centage on  business  following  orig- 
inal contract);  Willcox,  etc,  Sewinir 
Mach.  Co.  V.  Himcs,  90  Hun  347.  35 
NYS  861  (leasing  of  machines  for 
rental  based  on  amount  of  goods 
manufactured);  Barnes  Vacuum 
Brake  Co.  v.  Prosser,  88  Hun  343,  14 
NYS  398  [aff  157  N.  Y.  289.  61  NE 
S86]  (agreement  for  exclusive  sale 
of  patented  article) ;  Jones  v.  Turner. 
80  Hun  157,  30  NYS  66  [aff  149  N.  Y. 
611  mem,  44  NE  1126  mem]  (per 
diem  to  debtor  conducting  business 
for  benefit  of  creditors);  Bilsborrow 
V.  James,  26  Hun  18  (compensation 
for  making  and  sale  of  goods  for 
factory);  Ely  V.  Spofford,  36  Barb. 
261  (prosecution "  of  claim  for  cus- 
toms duties);  Ely  v.  Spofford,  2! 
Barb.  231  [rev  on  other  grounds  41 
N.  T.  619  mem]  (prosecution  of  claim 
for  customs  duties);  Patterson  t. 
Stettauer,  40  N.  T.  Super.  54  (agree- 
ment to  pay  In  drafts  on  first  of  each 
month)-  Ogden  v.  Des  Arts,  11  N.  T. 
Super.  276  (payment  of  share  of  rus- 
toms  duties  recovered  back);  Sun 
Mut.  Ins.  Co.  V.  Talmadge,  4  Daly 
539  (salvage  of  coal  for  percentage 
of  proceeds);  Wood  v.  Butferick  Pub. 
Co.,  80  Misc.  634,  141  NYS  609  (re- 
bates on  subscriptions  to  publica- 
tions procured  through  advertising 
catalogue)-  Wood  v.  Harper,  80  Misc. 
513,  141  NYS  612  (rebates  on  maga- 
zine subscriptions  furnished  by 
agency) ;  Ralsler  Heating  Co.  v. 
Dowd,  62  Misc.  666,  102  NYS  604 
(agreement  tp  pay  "costs"  of  doing 
job);  Arming  v.  Steinway,  35  Misc. 
220,  71  NYS  810  (agreement  to  pay 
for  lessons  to  pupils  sent  to  teacher): 
Lasky  v.  Coverdale,  148  NYS  75< 
(salary  to  be  paid  from  profits): 
Lltle  V.  Cowen  Co.,  142  NYS  BI4 
(payment  for  drawings  and  release 
of  claim  for  drawings):  McDonald  v. 
Liggett,  146  Pa.  460,  23  A  338  (se- 
curing of  oil  lease);  Murchlson  T. 
Warren,  60  Tex.  27  (payment  for  in- 


For  latra  oasM,  davrtoiaaaata  and  tihaaguu  in  ths  law  ■••  eumulativ*  Annotatlona,  same  title,  pace  and  not«  number. 
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least  expensive  to  himself.*  Farther,  where  the 
eontract  makes  an  express  provision  as  to  the  way 
in  which  compensation  shall  be  had,  an  agreement 
tc  pay  in  any  other  manner  will  not  be  implied.'* 
When  two  compensations  are  stated,  a  party  is 
entitled  to  both  where  there  is  nothing  to  ^ow 
that  one  is  in  lien  of  the  other.'  Where  an  agree- 
ment leaves  the  compensation  for  services  to  be 
determined  by  the  party  for  whom  they  are  i>er- 
formed,  his  determination  made  in  good  faith  is 
binding.' 

[$  586]  S.  Contract  Priee.  Where  the  contract 
contains  an  express  stipulation  as  to  the  amount 
of  compensation,  such  stipulation  is  conclusive 
on  the  parties,  and  measures  the  amount  of  re- 
covery for  performance.*  A  deduction  cannot  be 
made  from  the  contract  price  for  wages  voluntarily 
paid  by  the  promisor  to  one  employed  by  him  to 
do  a  portion  of  the  work  which  the  promiaee  has 
contracted  to  do,  there  being  no  time  limited  for 
performanee.' 


[i  587]  3.  Beasonabto  Valne  of  Services  and  Ma- 
terials." The  express  agreement  of  the  parties 
may  be  to,  pay  what  the  services  rendered  are  rea- 
sonably wortV^  and  such  an  agreement  will  be 
implied  where  there  is  no  agreement  as  to  com- 
pensation.^' So  the  reasonable  value  of  services 
may  be  shown  where  the  parties  honestly  differ  as 
to  the  rate  of  compensation  agreed  on.*'  Where 
there  is  an  express  agreement  that  compensation  is 
to  be  made,  but  the  price  is  not  fixed,  the  party  is 
entitled  to  a  reasonable  sum.** 

[i  588]  4.  Extra  Work.  The  question  of  whether 
a  recovery  may  be  had  for  extra  work  or  services 
outside  the  eontract  but  performed  in  connection 
therewith  is  of  course  dependent  on  the  proper  con- 
struction of  tho  contract.  It  is  obvious  that  if, 
by  a  fair  interpretation  of  the  ten^s  of  the  agree- 
ment, the  services  for  which  extra  compensation  is 
claimed  are  included  in  those  for  which  the  agreed 
compensation  is  stipulated,  no  further  recovery  may 
be  had.*'     While,  on  the  contrary,  recovery  may 


terest  In  flrm  subject  to  deduction  In 
case  of  indebtedness  being  In  excess 
of  amount  stated);  Fraser  v.  Crane. 
20  Utah  65,  54  P  983  (assumption  of 
contract  of  Inventor  for  building:  a 
test  machine  to  specified  amount); 
Cosby  V.  Lambert,  1  Rob.  (40  Va.) 
325     (Joint    agreement    between    car- 

g enter  and  bricklayer  to  erect  a 
ous«  in  payment  for  land  pur- 
chased); CoKfrins  V.  Seattle,  IS  wash. 
S7I.  43  P  943  (hauling  freight- 
effect  of  change  of  destination); 
Martin  v.  Whitman  County,  1  Wash. 
254.  2ES,  24  P  444  (listing  of  de- 
linquent taxes  for  five  per  cent  of 
list,  "to  be  paid  out  of  the  tax  due 
the  county  on  said  tax  Hat  as  it  Is 
collected");  Milwaukee  Boston  Store 
V.  Kat«.  153  Wis.  492.  140  NW  1038 
(payment  of  percentage  of  gross 
sales  to  department  manager);  Rich- 
ardson T.  Single,  42  Wis.  40  (cutting 
and  hauling  timber  where  a  portion 
Is  to  be  set  aside  as  compensation  to 
owner  of  land);  Allen  v.  Crepeau.  20 
DomLR  985  (per  diem  rate  for  serv- 
ices of  consulting  engineer  reporting 
on  mining  property). 

4.  Schmltz  V.  Scheifele,  (N.  J. 
Ch.)  7  A  351  (holding  that,  where  it 
is  doubtful  from  the  terms  of  a 
contract  calling  for  the  payment,  by 
a  brewer,  of  a  debt  in  lager  beer 
whether  beer  for  bottling  purpoaes 
or  beer  to  be  sold  from  kegs  and 
barrels  is  meant.  It  will  be  presumed, 
as  against  the  brewer,  that  beer  for 
bottlinR  purposes  was  contracted  for, 
where  that  kind  is  less  expensive  and 
troublesome  for  him  to  supply  than 
the   other). 

5.  Whittlesey  v.  Delaney.  73  N.  T. 
571:  ESvans  v.  Cox,  87  S.  C.  It,. 
10«. 

ra]  Vacttoalar  eontrmots  oonBtnud. 
— San  Juan  v.  St.  John's  Gas  Co., 
195  U.  S.  510.  25  set  108.  49  L.  ed. 
299,  1  AnnCas  798  (contract  con- 
stmed  to  make  current  forelgrn 
money  medium  of  payment);  Bell  v. 
Real  EJst.  Banking  Co.,  3  Ala.  77 
(agreement  for  paying  loan  by  de- 
livering crop  of  cotton);  Dutch  v, 
Anderson,  75  Ind.  36  (manner  of 
measuring  work  where  payment  Is  to 
be  made  In  sawing  lumber);  King 
V.  Clogg.  40  Md.  341  (delivery  of 
stock  of  goods  "assessed  at  value  of 
$1250"):  Perkins  v.  Hapks.  188  Mass. 
120.  74  NE  314  (transfer  of  equity 
of  redemption  with  privilege  of  sale 
as  security  for  payment  of  architect's 
compensation);  Burch  v.  Woodworth, 
68  Mich.  519.  36  NW  721  (right  to 
recover  for  fractional  parts  of  units 
of  compensation  stipulated    on    com- 

Sletlon  of  entire  contract);  Winch  v. 
■armers'  L.  &  T.  Co..  12  Misc.  291. 
33  NTS  279  (agreement  to  transfer 
certain  bonds  in  consideration  of 
giving  of  information);  Sellarg  v.' 
Johnson,  65  N.  C.  104  (agreement  for 
paym«nt  either  in  North  Carolina 
bank  notes  or  by  check  drawn  on  a 


certain  bank  In  North  Carolina); 
Blmrll  v.  (Pieman,  18  S.  C.  827 
(provision  for  payment  In  bonds  "in- 
cluding accrued  interest");  Cosand 
V.  Bunker,  2  8.  D.  J94,  50  NW  84 
(agreement  to  pay  «  certain  amount 
with  privilege  of  surrendering  note 
as  part  payment);  Tounga  v.  John- 
son, 82  Wis.  102.  Bl  NW  1127 
(measurement  of  lumber  as  deter- 
mining compensation  for  sawing 
logs). 

e.  Brady  v.  Wllcoxson,  44  Cal. 
239. 

7.  tiee's  App.,  63  Conn.  363,  2  A 
768. 

8.  tl.  S. — Twin  City  Power  Co.  v. 
Barrett,  126  Fed.  302,  61  CCA  288 
[aff  118  Fed.  861];  Robson  v.  Missis- 
sippi River  Logging  Co.,  61  Fed.  893 
raff  89  Fed.  773,  16  CCA  400]. 

Cal. — Stewart  Law,  etc.,  Co.  v. 
Krambs,   139   Cal.    318,   73   P  854. 

Fla. — Jacksonville,  etc.,  R.  Co.  v 
Woodworth.    26  Fla.   368,   8  S  177. 

III.— Bradbury  v.  Helms,  92  111.  85; 
Fetterhotr  v.  Paul,   73   111.   173. 

Iowa. — Hummer  v.  Lockwood,  3  G. 
Greene  90. 

Kan. — Qulgley  v.  Sumner  County 
Comrs.,  24  Kan.  293. 

La. — Bllerbe  v.  Minor.  49  La.  Ann. 
863,  21  S  583;  Lacrolx  v^  Tournll- 
Hon,  16  La.  Ann  69. 

Me. — Jeffrey  v.  Grant,  37  Me.   236. 

Mo. — Ferklnaon   v.    Fehllg,   21    Mo. 

A.  327. 

Nev. — Sutro   Tunnel   Co.   v.    Segre- 

rted  Belcher  Uln.  Co.,  19  Nev.  121, 
P  271. 

N.  J. — Hoisting  Mach.  Co.  v. 
Goeller  Iron  Works.  84  N.  J.  L.  804, 
87  A  331. 

N.  T.— Vilas  V.  Page,  106  N.  T. 
439,  13  NE  743:  Niemoller  v.  Dun- 
combe,  59  App.  Dlv.  614,  69  NTS  88 
[aff  172  N.  Y.  621  mem.  65  NE  11201; 
Farwell    v.   Davis,    66    Barb.   73;    Ben 

B.  Hampton  Co.  v.  Schleslnger,  60 
Misc.  639.  99  NTS  622;  Christie  Mfg. 
Co.  v.  Travers  Bros.  Co.,  14  Misc. 
577,  36  NTS  1079;  Marks  v.  Appel- 
baum,  92  NYS  239;  Krombach  v. 
Tellelbaum..  90  NTS  367;  Puld  v. 
Kahn,  24   NYS  568. 

N.  G— Fowle  V.  Raleigh,  76  N.  C. 
273. 

Pa. — Holmes  v.  Chartlers  Oil  Co., 
138  Pa.  646,  21  A  231,  21  AmSR 
919;  Selbert  v.  'Householder,  8  Pa. 
Cas.  576,  10  A  784. 

Tex. — Mitchell  v.  Rushing,  56  Tex. 
Civ.  A.   281.   118   SW   582. 

[a]  ninstrftttOBS. — (1)  Where  a 
contract  with  a  city  for  the  extin- 
guishment of  flres  within  its  limits 
has  been  faithfully  performed  by  the 
contractor,  the  city  cannot  recover 
moneys  paid  under  the  contract  be- 
cause the  contractor  adopted  a  more 
economical  mode  than  that  stipu- 
lated for  In  the  contract,  since  the 
essential  element  of  the  contract  Is 
the  extinguishment  of  flres,  and  not 
the  'mode  of  performance.     New  Or- 


leans v.  Firemen's  CTharitable  Assoc.. 
43  La.  Ann.  447,  9  S  486.  (2)  One 
who  contracts  to  deliver  materials  of 
a  specified  grade  at  a  stated  price 
cannot,  without  notice  to  the  other 
party,  furnish  a  better  grade  and  re- 
cover for  the  excess  of  value  over 
the  contract  price.  Perklnson  v. 
Pehlig,   21   Mo.  A.  327. 

[b]  Bxpenses. — Where,  on  defend- 
ant's eihploying  plaintiff  to  do  steno- 
graphic work,  nothing  was  said  as 
to  expenses,  and  the  places  at  which 
the  depositions  composing  the  work 
were  to  be  taken  were  agreed  on 
between  plaintiff  and  defendant, 
there  was  ho  Implied  promise  to  pay 
an  additional  sum  for  expenses. 
Hall  v.  Luckman,  107  NW  932,  188 
Iowa  518.   110  NW  916. 

9.  Wagner  v.  Jennings,  (Tex.  Civ. 
A.)  27  SW  888. 

in.  See  generally  Work  and  ,Labor 
[40  Cvc  28041. 

B«ooT*ty  ta  o«s«  of  pwrt  psrfowa- 
CAca  see  infra  i  787. 

11.  Illinois  Educational  Assoc,  v. 
Straudes,  78  111.  35;  Baehr  v.  Buall, 
133  Wis.  119,  113  NW  433  (holding 
that,  where  a  person  performing 
services  for  another  was  to  recelv* 
such  remuneration  as  his  employer 
might  deem  reasonable,  and  the  em- 
ployer died  without  having  de- 
termined the  value  of  the  services, 
he  was  entitled  to  recover  their 
reasonable  value). 

18.  Murtagh  v.  District  of  Colum- 
bia, 10  D.  C.  455;  Miller  v.  PowelL  85 
Vt.  285,  81  A  921:  Winslow  V.  Fraser. 
30  Vt.  622.  See  Olson-Mahoney  Lum- 
ber Co.  V.  Dunne  Inv.  Co.,  30  Cal.  A. 
332,  169  P  178  (holding  that  where  an 
agreement  Is  to  perform  stipulated 
services,  but  the  contract  Is  silent  as 
to  the  rate  of  compensation,  sjol 
agreement  to  pay  the  prevailing 
prices  will  be  Implied). 

[a]  What  oonstitates  reasoaalbto 
oompsasatlon  hM  been  considered  in 
the  following  cases:  Maxwell  v.  Bur- 
ton, 3  Ind.  A.  423,  29  NE  848  (board 
and  care  of  paralytic);  Rannlnger's 
App.,  118  Pa.  20,  12  A  611  (nursing 
and  acting  as  housekeeper). 

13.  Farrell  v.  Dooley,  17  111.  A. 
66;  Swain  v.  Cheney,  41  N.  H.  282. 

14.  Callaway  v.  Mllllgan,  26  Del. 
383,  80  A  630;  Botts  v.  Pultz,  70  Ind. 
396;  Kennedy  v.  McKone,  10  App. 
Dlv.  88,  41  NTS  782  (holding  that  the 
effect  of  a  contract  to  do  specliled 
work  for  "about  31,200,  but  not  to 
run  over  Jl,600,"  Is  that  the  .con- 
tractor shall  receive  the  reasonable 
value  of  the  work  done,  not  exceed- 
ing one  thousand  five  hundred  dol- 
lars). 

18.  V.  S. — Sells  V.  Chicago,  201 
Fed.  874.  120  CCA  212.  [/> 

Ky.-^enklns  v.  RIst,  8  KyL  702.1*- 
Mass. — Boston     'Blower      Co.      v.. 
Brown,    149    Mass.    421,    21    NB   88S: 
Davis  V.  GaJloupe,  111  Mass.  121. 


586     [13  C.  J.] 


CONTRACTS 


[§§  588-591 


be  had  for  services  rendered  outside  the  terms  of 
the  contract  but  in  connection  therewith  at  the  ex- 
press or  implied  request  of  the  other  party."  No 
recovery  can  be  had  for  extra-  -work,  however,  un- 
less performed  with  the  knowledge  and  consent  of 
the  adverse  party."  An  express  stipulation  in  the 
contract  that  no  extras  will  be  allowed  will  not  be 
overcome  by  a  custom  to  the  contrary.^* 

[$  589]  6.  Modification  of  Contract.  Where  the 
original  contract  is  deviated  from  by  the  consent 
of  the  parties,  the  party  performing  extra  services 
or  incurring  additional  expense  by  reason  of  the 
modification  is  entitled  to  recover  therefor;^*  and 
the  amount  of  the  recovery,  when  not  fixed  by  the 
terms  of  the  modifying  agreement,  is  determined  by 
the  provisions  of  the  original  contract  so  far  as 
they  may  be  applicable.*" 

[i  590]  6.  Delivery  of  Specific  Artides  or  8«rv- 
ices — a.  In  OeneraL  An  agreement  to  deliver  speci- 
fied articles  in  discharge  of  a  contract  must  be 
performed  in  accordance  with  its  terms;"  and  such 
contract  will  be  discharged  by  the  delivery  of  arti- 
olea  in  conformity  with  the  contract  without  regard 
to  their  value  in  the  absence  of  fraud  or  warranty." 
So  where  a  contract  is  to  deliver  certain  articles 
of  a  certain  value,**  or  for  the  payment  of  a  certain 
sum  in  specified  articles,  the  promisee,  on  default 
in  the  delivery  of  the  article,  can  recover  only  the 
sum  specified  in  the  contract  and  not  the  market 
value  of  the  property."  And  where  a  contract  is 
to  be  discharged  in  goods,  such  goods  are  to  be 
accepted  in  the  absence  of  any  stipulation  to  the 
contrary  at  their  customary  or  market  prices.*'' 

Wbere  a  contract  is  payable  in  trade  without  far- 


ther specification,  the  creditor  may  select  the  kind 
of  trade  which  he  will  take,  confining  himself  to 
such  articles  as  the  parties  had  in  view  at  tbe  time 
of  making  the  contract.**  A  contract  to  pay  in 
merchandise  or  trade  must  receive  a  reasonable  in- 
terpretation which  may  vary  slightly  from  the  strict 
letter  of  the  agreement.*^  So  where  an  agreement 
is  to  pay  a  certain  sum  in  merchandise  from  a  par- 
ticular store,  the  duty  of  the  promisor  does  not 
require  him  to  keep  the  stock  of  merchandise  in 
store  as  large  and  of  the  same  character  as  it  is 
at  the  time  of  the  promise,  it  being  enough  that  it 
be  kept  up  to  an  amount  in  value  sufficient  to  dis- 
charge the  contract.** 

'W^ere  payment  is  to  be  made  in  labor,  the  price 
demanded  should  be  the  reasonable  and  customary 
price  of  suoh  services,  if  th^re  is  no  express  stipu- 
lation.** 

Payment  in  notes.  Where  an  agreement  is  to 
pay  in  notes,  without  specifying  particular  notes,  it 
wi).l  be  implied  that  the  notes  delivered  shall  be 
good  and  collectable,*"  and  proi)erly  indorsed.**  And 
where  the  agreement  is  to  accept  the  notes  of  a 
specified  person,  there  is  an  implied  condition  that 
the  maker  shall  remain  solvent  until  the  time  at 
which  the  note  shall  be  accepted.** 

Where  payment  is  to  be  made  in  corporate  stock, 
stock  corresponding  to  that  described  in  the  con- 
tract will  constitute  a  sufficient  payment.**  A  con- 
tract to  pay  a  certain  amount  in  corporate  stock 
will  be  construed  in  the  absence  of  any  showing 
to  the  contrary  to  contemplate  the  delivery  of  such 
stock  at  its  par  or  face  value.** 

[^  591]  b.  Election  between  Alternatives.  When 


N.  T.— Marx  v.  White  Co.,  148  NTS 
1036. 

N.  C— Peele  v.  White,  74  N.  C.  480. 

Pa.— McHugh'B  Est.,  162  Pa.  442, 
SG  A  875. 

[a]  XUiurtr»«loiia. — (1)  Plaintiff 
4Sannot  recover  for  extra  work  In 
Addition  to  the  amount  callad  for  by 
contract,  where  such  extra  work  was 
only  a  modification  of  the  contract 
chancing  the  character  of  some .  of 
the  work  to  be  done,  and  such  modifi- 
cation was  made  before  the  contract 
was  accepted.  Marx  v.  White  Co., 
148  NTS  108$.  (2)  An  agreement  to 
furnish  care  and  attention  during 
sickness  has  been  held  to  include 
sickness  from  smallpox.  Jenkins  v. 
Rist,  8  KyL  702. 

.  BaUdtaf  oontraoto  see  Building 
and  Construction  Contracts  H  179- 
191. 

1&  Leffler  ▼.  Allard,  18  Md.  E4S; 
Tompkins  v.  Oardner,  etc.,  Co.,  69 
-Mich.  68,  87  NW  43;  Davis  v.  Ladue, 
68  Ulch.  226.  24  NW  871;  Fisher  v. 
EKIgefleld.  etc.,  Mfg.  Co..  (Tenn.  Ch. 
A.)  62  SW  27;  Reiser  v.  Steuer,  78 
Wis.  477.  41  NW  706. 

[a]  Xxpeaaas  of  Buxopaaa  tonr.— 
Where  plaintiff,  having  arranged  to 
chaperon  a  party  on  a  Buropean  trip, 
told  defendant  the  necessary  travel- 
ing expenses  for  his  daughter  on  the 
trip  would  be  eight  hundred  dollars 
for  three  months,  and  that  four  hun- 
dred dollars  would  cover  her  extra 
expenses,  and  he  gave  plaintlfr  four 
hundred  and  eleven  dollars  and  fifty 
cents  for  that  purpose,  but  on  the 
trip  notwithstanding  plalntlfTs  efforts 
to  restrain  her  defendant's  daughter 
left  the  party  requiring  a  courier  to 
guide  her,  and  otherwise  created  un- 
necessary expenses  so  that  the  total 
amount  expended  largely  exceeded 
the  estimate,  plaintiff  who  used  her 
best  judgment  throughout  was  en- 
titled to  recover  the  excess.  Leonard 
V.  Cowling,   93   SW  909.   29   KyL   499. 

17.     Bennett    v.    Robinson.    18    La. 

Ann.     204;     Holman    v.     Updike,     208 

■  Mass.  486,  94  NB  689;  Hort  v.  Norton, 


12  S.  C.  L.  22.  See  Fisher  Electric 
Co.  V.  Bath  Iron  Works,  116  Mich. 
293,  74  NW  493  (holding  that  a  de- 
fendant, forced  to  pay  an  eKcesslve 
charge  for  labor  In  order  to  get 
materials  which  he  greatly  needed, 
and  which  plaintiff  nad  agreed  to 
famish,  did  not  thereby  ratify  the 
charge,  but  is  entitled  to  a  credit  for 
the  excess  on  a  final  settlement). 

IB.     Phillips  V.  SUrr,  28  Iowa  349. 

19.  Cal. — Mowry  v.  Starbuck,  4 
Cal.  274.   ■ 

Ky.— Wright  v.  Wright  1  L,itt.  179. 

N.  H. — Flather  v.  Economy  Slug- 
ging Mach.  Co.,  71  N.  H.  398.  63  A 
454. 

N.  T. — Dubois  V.  Delaware,  etc. 
Canal  Co.,  4  Wend.  186. 

S.  C. — McCormick  v.  Connolly,  t  8. 
C.  L.  401. 

ao.  111.— Elgin  V.  Joslyn.  186  IIL 
626,  26  NB  1090;  Chicago,  etc.  R.  Co. 
V.  Vosburgh,  46  III.  811;  Reed  v. 
Phillips,  6  111.  89. 

Ind. —  Eigemann  v.  Posey  County 
Comrs.,  82  Ind.  413;  Oarver  v. 
Daubenspeck,  22  Ind.  288. 

Ky.— Wright  v.  Wright  1  Litt  179. 

Mo. — Baker  v.  Pulitzer  Pub.  Co., 
103  Mo.  A.  64,  77  SW  585. 

N.  Y. — Howard  Iron  Works  v. 
Pittsburg  Steel  Constr.  Co.,  143  App. 
Dlv.  734,  128  NTS  89;  Dubois  v.  Dela- 
ware, etc.,  Co.,  4  Wend.  285. 

S.  C. — ^McCormick  v.  Connolly,  2 
S.  C.  L.  401. 

Tex — Houston,  etc,  R.  Co.  v.  Snel- 
ling.  69  Tex.  116.    _^ 

81.  Quthrle  v.  Wlckliffe,  3  Bibb. 
(Ky.)  81;  Bond  v.  Jackson.  Cooke 
(Tenn.)  600;  Estill  v.  Weaver,  19 
Tex.  643;  Goss  v.  Turner,  21  Vt  487. 

[a]  XUnstiattOBS. — (1)  Where  a 
contract  is  made  to  pay  In  "hemp 
and  tobacco,"  an  equal  quantity  of 
each  ought  to  be  paid.  Bond  v.  Jack- 
son, Cooke  (Tenn.)  600.  (2)  Under 
a  contract  to  deliver  a  certain 
amount  of  cotton  on  a  particular  day, 
a  delivery  of  the  entire  lot  In  parcels 
on  different  days  did  not  constitute 
a  performance.     Estill  v.  Weaver,  19 


Tex.  648.  (3)  A  contract  for  the  de- 
livery of  "good  coarse  salt"  is  ful- 
filled by  delivering  coarse  salt  of  a 
medium  quality  of  a  kind  In  use  at 
the  time  and  place  of  the  contract. 
Ooss  V.  Turner,  21  Vt  437.  (4)  A 
covenant  to  pay  In  various  articles 
of  produce  Is  not  performed  by  iny- 
ment  of  any  one  of  the  articles  men- 
tioned. Guthrie  V.  Wickllffe.  8  Bibb 
(Ky.)  81. 

aa.    State  V.  Beard.  1  Ind.  460. 

as.  Sims  T.  Cox.  40  Qa.  76.  2  AmK 
660;  Whitsett  v.  Forehand,  79  N.  a 
230. 

94.  Heywood  v.  Hey  wood,  42  Me. 
229.   66  AmD  277. 

SB.  French  v.  Marquand.  Lalor 
(N.  T.)  160. 

ae.  Woods  v.  Dial,  IS  111.  78;  Dud- 
ley V,  Vose,  ll4  Mass.  34. 

[a]  Tlia  pbzsaa  "rarable  is 
tmd*,"  as  used  in  a  dealer's  written 
contract  to  pay  a  specified  sum  for 
services  rendered  "payable  in  trade." 
means  payable  In  such  articles  as 
the  promisor  deals  in.  Dudley  v. 
Vose,  114  Mass.  84.  86. 

87.  Buck  V.  Bulk.  18  N.  T.  337: 
Haule  V.  Plelss,  6  Watts  ft  S.  (Pa) 
881. 

38.    Buck  V.  Burk,  18  N.  T.  837. 

89.  Woodman  v.  Stearns,  23  Vt 
66E. 

SO.  RuBsMl  ▼.  Critchfield.  76  Iowa 
69,  39  NW  186. 

31.     Henly  v.  Streeter,   E   Ind.  207. 

38.  Benedict  v.  Field.  11  N.  T. 
Super.  154  raff  16  N.  T.  696]. 

33.  Dickinson  v.  Chesapeake,  etc, 
R.  Co..  7  W.  "Va.  890  (holding  that, 
where  a  payment  was  to  be  eight  per 
cent  preferred  stock,  the  promisor 
oould  not  be  compelled  to  guarantee 
the  payment  of  eight  per  cent 
thereon).  See  GiUln  v.  Hopldna,  28 
Cal.  A.  579,  168  P  724  (holding 
remedy  In  case  of  breach  action  for 
damages  and  not  for  agreed  value  of 
stock). 

34.  Bates  v.  Cherry  Valley,  etc, 
R.  Co.,  8  Thomps.  &  C.  16  [aff  ii 
N.  T.   641  mem];   Jones  v.  Chamber- 
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a  question  arises  as  to  whether  the  debtor  has  an 
election  to  pay  the  debt  in  speoifio  articles  or  in 
money,  it  most  be  determined  from  the  intention 
of  the  parties,  as  evidenced  either  by  the  terms  of 
the  contract,  its  subject  matter,  or  the  nature  of 
the  indebtedness."  Ordinarily,  where  it  is  apparent 
that  the  parties  are  dealing  about  a  money  indebt- 
edness, the  contract  will  be  construed  as  affording 
an  eleetion.**  So  where  the  prices  of  the  articles 
are  fixed  in  motoetary  terms,  the  debtor  ordinarily 
has  the  right  either  to  pay  in  such  articles  or  in 
money;"  but  where  monetary  terms  are  employed 
necessarily  as  the  mode  of  expressing  quantity  and 
proportion,  but  not  for  the  purpose  of  expressing 
▼alues,  no  implication  as  to  the  right  of  election 
arises."  For  example,  it  has  been  held  that  where 
a  corporation  agrees  to  pay  for  labor  to  be  per- 
formed for  it  in  its  capital  stock,  no  election  to 
pay  in  money  can  be  implied."  This  question  be- 
comes important  in  determining  the  measure  of 
damages  for  a  breach  of  the  contract,  such  measure 
being,  in  the  case  of  a  contract  to  pay  in  a  speci- 
fied commodity,  based  on  the  market  value  of  the 


commodity  at  the  time  of  the  breach,^  while  in  the 
ease  of  an  election  to  pay  either  in  commodities  or 
in  money  the  measure  of  damages  is  the  amount  of 
the  debt."  Where  the  promisor  has  an  election  as 
to  the  manner  of  performance,  the  making  of  such 
election  n^ay  be  shown  by  circumstances."  A  con- 
tract payable  in  goods  or  other  commodities  cannot 
be  changed  or  converted  into  an  agreement  to  pay 
in  cash  by  either  party  without  the  consent  of 
the  other.** 

[i  592]  c.  Accrual  of  Liability  to  Fay  in  Mon^. 
Where  the  party  from  whom  payment  is  due  in 
goods  or  other  commodities  fails  to  pay  in  the  par- 
ticular way  specified  in  the  contract,  payment  in 
money  may  be  demanded.^  So  a  promise  to  pay  a 
certain  amount  of  money  on  a  given  day,  with  a 
stipulation  following  that  it  may  be  discharged  in 
some  other  commodity,  becomes  an  absolute  promise 
to  pay  money,  if  that  commodity  is  not  paid  on  the 
day,  and  a  debt  payable  in  specific  articles  at  a 
specified  time  is  payable  in  money  after  the  expira- 
tion of  that  time,  unless  there  has  been  a  sufficient 
tender  of  the  articles  at  the  time,^  or  unless  the 


lain,  so  Vt.  196;  Noonan  v.  Ilsley,  17 
\7is.  314,  84  AmD  742.  But  see  Hart 
V.  Lauman,  29  Barb.  (N.  Y.)  410 
(holding  that  an  agreement  to  pay 
ten  per  cent  of  the  amount  earned 
under  a  contract.  In  the  capital  stock 
of  a  corporation,  without  specifying 
any  price  per  share  or  otherwise  In 
the  agreement.  Is  an  agreement  to 
pay  stock  to  that  amount  In  value 
ficcording  to  Its  market  price  at  the 
time;  and,  such  payment  becoming 
ImposBible  by.  the  neglect  of  B  to 
pay  until  the  stock  had  become 
worthless,  the  amount  agreed  to  be 
paid  in  stock  la  recoverable  In 
money). 

3S.  Cleveland,  etc.,  R.  Co.  v.  Kel- 
ley,  6  Oh.  St.  180.  See  Cox  v.  Wal- 
lace, S  Black.  (Ind.)  199  (holding 
that  where  one  contracted  to  make 
every  reasonable  effort  to  pay  a  note 
at  maturity,  and  if  he  was  not  able 
to  do  so,  the  holder  was  to  take 
goods  In  payment  or  to  extend  the 
time,  the  contract  Is  not  fulflUed  by 
being  ready  at  all  times  to  pay  in 
goods,  unless  reasonable  exertion  to 
pay  the  note  In  money  at  maturity 
v^as  made). 

[a]  Tartiimlar  ooatxaets  oonctniad 
as  to  right  to  elect:  Wakeham  v. 
Barker,  82  Cal.  46,  22  F  ll3l  (pay- 
ment in  money  or  labor);  Myers  v. 
South  Feather  River  Water  Co.,  14 
Cal.  268  (construction  of  ditch,  pay- 
ment in  water  or  cash,  time  of  elec- 
tion held  to  be  on  completion  of 
ditch);  Ehrans  v.  Norris,  6  Mich.  369 
(payment  of  rent  In  board);  Shuman 
▼.  WlUlts.  17  Nebr.  478,  23  NW  368 
(payment  In  labor  for  sale  of  land); 
Barker  t.  Jones,  8  N.  H.  413  (return 
of  clock  and  Interest,  or  payment  in 
money);  Richardson  v.  Sears,  74 
Wash.  499.  183  P  1010  (payment  in 
land  for  clearing  and  Improvement). 

Varfonnaae*  of  attenuitlT*  pram- 
Isas  see  infra  i  697. 

as.  Cleveland,  etc.,  R.  Co.  V.  Kel- 
ley.  S  Oh.  St.  180. 

37.  Orayaon  v.  Houston,  4  Rob. 
(La.)  54;  Strout  v.  Joy.  108  Me.  267, 
SO  A  830;  Jones  v.  Dlmmock,  2  Mich. 
N.  P.  87;  Cleveland,  etc.,  R.  Co.  v. 
Kell«y,  5  Oh.  St.  180;  Trowbridge  v. 
Holcomb,  4  Oh.  St.  38.  But  see  Wil- 
liams V.  Oilbert.  6  Hart.  (La)  553 
(holding  that  a  debtor  who  agrees 
to  deliver  in  payment  a  certain  quan- 
tity of  cotton  at  a  price  then  fixed 
cannot,  if  the  cotton  rises  in  value, 
pay  his  debt  in  cash,  but  must  de- 
liver tiie  cotton  or  its  value  at  the 
date  fixed  for  delivery);  Wilson  v. 
George,  10  N.  H.  446  (holding  that 
a  contract  for  the  payment  of  a  cer- 
tain sum  of  money  in  specific  article* 
does  not  give  the  debtor  an  election 
to  deliver  the  articles  at  the  price 
specified,  or  to  pay  the  sum  in  money. 


but  requires  the  delivery  of  the 
specific  articles);  Starr  v.  Light,  22 
Wis.  433,  99  AmD  SE  (holding  that 
on  default  in  payment  in  wheat  the 
creditor  was  entitled  to  its  actual 
value  when  due,  not  merely  the  stipu- 
lated price).  , 

38.  Cleveland,  etc  R.  Co.  v.  Kel- 
ley.  6  Oh.  St.  180. 

38.  Cleveland,  etc»  R.  Co.  v.  Kel- 
ley.  6  Oh.  St.  180.  See  Phillips  v. 
Allegheny  Car,  etc.,  Co.,  3  WklyNCas 
(Pa.)  347  (where  payment  was  in 
stock  for  materials  furnished). 

40.  See  Damages  113  Cyc  168] 

41.  See  Damages  [13  Cyc  166]. 

43.  Walton  V.  Coulson,  29  F.  Caa. 
No.  17,132.  1  McLean  120  [aff  9  Pet. 
62,  9  L.  ed.  611:  Husson  v.  Oppen- 
heimer,  66  HowPr  806  [aft  101  N.  T. 
673  mem.  5  NB  356  mem];  Jones  v. 
Chamberlain,  30  Vt.  196.  See  Harris 
V.  Somerset,  etc.,  R.  Co.,  47  Me.  298 
(holding  payments  in  cash  not  to 
waive  right  to  pay  part  in  stock). 

43.  AUUn  V.  Bloodgood,  It  Ala 
221;  Olllln  v.  Hopkins,  28  OaL  A. 
679,  168  P  724;  Mason  v.  Warner,  43 
Mich.  439,  5  NW  429;  Langtry  v. 
Walker,  6  Humphr.  (Tenn.)  336.  See 
Bangs  V.  Nordheimer,  66  Barb.  (N. 
Y.)  627  (sustaining  the  converse  of 
the  rule). 

Blgbt  to  an*  In  sasnnmstt  see  As- 
sumpsit, Action  of  I  18. 

44.  Cal. — Marshall  v.  Ferguson,  23 
Cal.  66. 

Colo. — ^Hannan  v.  Anderson,  16 
Colo.  A.  433,  62  P  961. 

Iowa — Wroughton  v.  Waffle,  122 
lawa  486.  98  NW  307. 

Kan.— Shane  v.  Smith.  37  Kan.  66, 
14  P  477. 

La. — CJameron  v.  Orleans,  etc.,  R. 
Co.,  108  La.  83,  32  S  808. 

Mass. — Phillips  V.  Soule,  9  Gray 
283. 

Tenn. — Plummer  v.  Keaton,  9  Yerg. 
27. 

Vt. — Corbin  v.  Fairbanks,  66  Vt. 
638;  Stone  v.  Stone.  43  Vt.  180. 

B.  C. — Miller  V.  AveriU,  10  B.  C. 
206,  24  CanLTOccNotes  103. 

Perfoxnutace  of  altaisatly*  proan- 

'     see  Infra  i  697. 

45.  Ala — Nesbitt  v.  Pearson,  33 
Ala.  668. 

Cal. — Marshall  v.  Ferguson,  23  <^1. 
65-  Kalkmann  v.  Baylls,  17  Cal.  291. 

Colo. — Ehrlch  v.  Durkee,  18  Colo. 
A.  502,  72  P  814. 

Conn. — Townsend  v.  Wells,  3  Day 
827. 

N.  Y. — Qoodwln  V.  Holbrook,  4 
Wend.  377. 

Tenn. — Plummer  v.  Keaton,  9  Yerg. 
27. 

Tex. — Short  v.  Abernathy.  42  Tex. 
94;  Smith  v.  Falwell,  21  Tex.  466; 
Dumas  V.  Hard  wick,  19  Tex.  238: 
Baker  v.  Todd,  6  Tex.   273,  66  AmD 


776;  Chevallier  v.  Buford,  1  Tex. 
603:   Fleming  v.  Nail,  1  Tex.   246. 

Vt.— Pock  V.  Hubbard,  11  Vt.  612. 

See  Twin  City  Power  Co.  v.  Barrett, 
126  Fed.  302,  61  (XJA  288  Caft  118 
Fad.   8611. 

46.  Ala — Russell  v.  MeCormick. 
46  Ala  687,  6  AmR  707.  Compare 
Nesbitt  v.  Ware,  80  Ala  68  (holding 
that  a  contract  under  seal,  whereby 
a  vendor  covenants  to  make  a  valid 
deed  with  warranty  by  a  specified 
day  and  the  purchaser  covenants  to 
pay  the  purchase  money  on  the  ex- 
ecution and  delivery  of  the  deed  In 
four  equal  annual  payments,  "to  be 
made  in  iron  at  five  cents  per  pound, 
and  castings  at  four  cents  per  pound, 
to  be  delivered  at  the  place  or  places 
where  made,"  with  an  additional 
stipulation,  that  this  sum  "may  be 
discharged  and  paid  off"  by  the  pur- 
chaser taking  up  an  outstanding  note 
agalnat  the  vendor  and  giving  his 
obligation  for  a  si>ecifled  sum  PMC- 
able  in  three  equal  annual  install- 
ments confers  on  the  purchaser,  at 
his  election,  the  privilege  of  dis- 
charging the  purchase  money  in 
either  of  the  ways  specified;  but  If 
he  fails  to  manifest  an  election 
within  a  reasonable  time  to  avail 
himself  of  the  stipulated  privilege 
by  a  full  compliance  with  its  terms 
the  vendor  can  only  hold  him  liable 
on  the  original  covenant). 

111. — McKlnnle  v.  Lane,  188  III.  A. 
438  raff  230  111.  644,  88  NB  878,  120 
AmSR  388]. 

N.  Y. — PuBsey  V.  New  Jersey  West 
Line  R.  Co.,  14  AbbPrNS  434. 

N.  C— Hamilton  v:  EUer,  83  N.  C. 
276. 

Or.— Shattttck  v.  Smith,  6  Or.   125. 

Pa — ^Brown  v.  Dobson,  198  Pa.  487, 
48  A  416;  Brown  v.  Foster,  61  Pa 
166. 

Tenn, — Plummer  v.  Keaton,  9  YerK. 
37;  Martin  v.  Bush,  1  Tenn.  Cas.  99, 
Thomps.  Cas.  158. 

Tex. — Baker  v.  Todd,  6  Tex.  278. 
65  AmD  776;  Dunman  v.  Strother,  1 
Tex.  89,  46  AmD  97. 

See  Kalkmann  v.  Baylls,  17  Cal. 
291  (holding  that  a  provision  of  a 
building  contract  giving  the  owner 
the  option  to  pay  the  price  by  pay- 
ing the  contractor's  freight  bills  on 
lumber  is  not  waived  by  the  owner's 
failure  to  pay  such  freight  bills  as 
they  become  due,  but  his  right  to  so 
pay  the  price  continues  until  the 
time  stipulated  by  the  contract  for 
payment). 

:  [a]  raUnr*  to  tendsr  notes  as 
stipulated  converts  the  obligation 
into  a  money  demand.  Scearce  v. 
Gall,  82  Ind.  265;  Mason  v.  Toner,  6 
Ind.  328;  Bryan  v.  Braxil,  52  Iowa 
360.  3  NW  117. 

[b]  Flao*  of  teadar. — An  agree- 
ment made  in  another  state  that  on 
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tender  is  excused.^'  So  where  a  party  places  it  out 
of  his  power  to  perform,  the  obligation  becomes  dae 
at  onee  in  money."     Bat  a  party  cannot  demand 


compensation  in  money  where  the  commodities  in 
which  he  has  agreed  to  accept  compensation  have 
become  valaeless  through  his  own  default.** 


Z.    DISOHABGE 


[$  593]  A.  Modes  of  Discharge.  A  contract 
may  be  discharged  by  (1)  agreement,"  (2)  perform- 
ance," (3)  in  some  cases  impossibility  of  perform- 
ance," (4)  operation  of  law,"  and  (5)  breach." 

[$  594]  B.  Discharge  by  Agreement — I.  In  Oen- 
ert^.  As  a  contract  is  the  result  of  agreement,  so 
an  agreement  may  put  an  end  to  a  contract.  There- 
fore a  contract  may  be  discharged  at  any  time  be- 
fore the  performance  is  due  by  a  new  agreement 
with  the  effect  of  altering  the  terms  of  the  original 
agreement  or  of  rescinding  it  altogether;  and  a 
oUkim  under  the  original  contract  may  tHen  be  met 
by  the  new  agreement  so  far  as  the  latter  operates 
to  alter  or  to  rescind  the  former."  The  discharge 
may  take  the  form  either  of  a  total  obliteration  of 
all   contractual   relations   between    the   parties   in 


regard  to  the  subject  matter  of  the  contract,"  or 
it  may  be  effected  by  the  substitntion  of  a  new 
agreement  in  place  of  the  old  one."  After  breach 
a  contract  whether  verbal,  or  written,  or  under  seal, 
can  be  discharged  only  by  a  releate  under  seal,  or 
.by  an  agreement  operating  as  an  accord  and  satis- 
faction." 

Novation.  A  contract  may  also  be  disehaiged 
by  novation,  or  the  acceptance  by  the  creditor  of 
a  new  debtor  in  place  of  the  old  one,  where  the 
original  parties  and  the  new  party  are  all  parties 
to  the  agreement." 

[$  695]  8.  Ohsracter  of  N«w  Oontract.  While 
a  contract  in  order  to  discharge  a  prior  one  need 
not  abrogate  it  in  express  terms,"*  the  two  contracts 
must  not  be  consistent  with  or  supplementary  of 


demand  the  promisor  will  pay  a 
stated  sum  of  money  or  perform 
labor  for  the  promisee  after  his  ar- 
rival In  another  state  to  which  the 
parties  are  then  going  does  not  re- 
quire the  performance  of  such  labor 
in  the  state  to  which  the  parties  are 
Kolne.  Hence  failure  of  the  promisor 
to  offer  to  perform  the  required  labor 
within  a  reasonable  time  after  oppor- 
tunity to  do  BO  in  a  state  other  than 
the  one  where  the  contract  was  made 
or  the  state  to  which  the  parties 
were  at  the  time  travellne  waives' 
die  option  of  performing  the  labor, 
and  the  promisor  Is  thereafter  bound 
to  pay  the  sum  speclfled.  Schuessler 
T.  Watson,   87   Ala.    98,    78   AmD   848. 

Vsoessltjr  of  alsctioii  In  ease  of 
•Itstmattve  vxomlsas  geBarally  see 
Infra  |  6»T. 

«7.  Wlntermute  v.  Cooke,  73  N.  T. 
107  [rev  7  Hun  4761. 

4a  Wolfe  V.  Parham,  18  Ala.  441: 
Irrlng  v.  Bond,  76  Nebr.  293,  107  NW 
i86;  Murphy  v.  Dernberg,  84  App.  Dlv. 
101,  82  NTS  B86;  Branson  v.  Orego- 
tiian  R.  Co.,  10  Or.  278.  See  Moore 
y.  Hudson  R.  Co.,  12  Barb.  (N.  Y.) 
166  (holding  that,  where  contractors 
to  perfonA  work  on  a  railroad  agreed 
to  receive  a  part  of  their  compensa- 
tion In  stock  of  the  railroad  com- 
pany, they  cannot  refuse  to  receive 
.It  and  demand  money  because  the 
legislature  afterward  altered  the 
charter,  by  which  the  capital  stock 
and  debt  of  the  company  were  in- 
creased, nor  because  the  company  de- 
cided not  to  pay  interest  on  the  stock 
In  cash,  as  they  had  before  done,  it 
not  appearing  that  the  value  of  the 
stock  was  impaired  by  either); 
Boody  V.  Rutland,  etc..  R.  Co.,  3  F. 
Cas.  No.  1,636,  3  Blatchf.  25,  24  Vt. 
960  (holding  that,  where  a  contractor 
built  bridges  for  a  railroad  company, 
to  be  paid  for  in  cash  and  the  balance 
in  stock  at  par,  the  act  of  the  com- 
I>any  In  mortgaging  its  road  to  secure 
other  debts  does  not  work  a  disability 
to  perform  its  contract  and  make  It 
liable  to  pay  money  in  lieu  of  stock). 

40.  Abercrombie  v.  Vandiver,  126 
Ala.  613,  28  S  491  (holding  tliat, 
where  plalntilf  agreed  to  take  sub- 
scription bonus  notes  as  cash  in  pay- 
ment for  building  a  railroad  to  a 
certain  town,  which  notes  were  only 
payable  on  condition  that  the  road 
should  be  completed  to  that  town  by 
a  certain  time,  the  fact  that  the 
company  changed  the  terminus  of 
the  road,  but  after  plalntlfTs  failure 
to  complete  the  same  within  the  time 
fixed,  which  was  of  the  essence  of  his 
contract,  did  not  relieve  him  from 
his  obligation  to  take  such  notes  as 
cash,  although  they  were  uncollect- 
able,  by  reason  of  such  change  of 
terminus). 

60i.     See  infra  il  694-598. 


Opamtton  and  affaet  of  modUloa- 
tlon  see  infra  i  616. 

SI.     See  infra  Sf  S!)»,  600. 

58.     See  infra  tf  708-716. 

03.     See  infra  f   601. 

64,     See  infra  H   602,   60S. 

SB.  U.  S. — Fullerton  v.  Bigelow, 
177  Fed.  369.  101  CCA  446;  Kohler  v. 
Northern  Electrical  Mfg.  Co.,  162 
Fed.  876,  89  CCA  666;  American  EHne 
Art  Co.  v.  Simon,  140  Fed.  52».  72 
CCA  45. 

Ala. — Hertz  v.  Montgomery  Jour- 
nal Pub.  Co..  9  Ala.  A.  178,  62  S  664: 
Thdraas  v.  Smoot.  2  Ala.  A.  407,  66 
S   1. 

Alaska. — Schwabacher  Bros.  Co.  v. 
Palmer,  4  Alaska  75,  80,  86,  88  (clt 
Cyc]. 

Ariz. — ^Arlzona-Parral  Hln.  Co.  v. 
Forbes.  16  Arls.  39S,  40S,  146  P  504 
Iquot  Cyc]. 

Ark. — Creek  County  v.  Speer,  124 
Ark.  337,  187  SW  816;  Byrd  v.  Ber- 
trand,  7  Ark.   321. 

Cal. — Sprague  v.  Hart,  11  Cal.  A. 
782.  106  P  690;  Sarnlghausen  v.  Scan- 
nell,   11  Cal.  A.   652,   106  P  117. 

Colo. — McKay  v.  Fleming,  24  Colo. 
A.  380,  134  P  159.  161   [QUOt  C::yc]. 

Del. — England-Kelch  Co.  ▼.  Even- 
ing Journal  Co.,  28  Del.  179,  91  A  448. 

Fla. — Dickerson  v.  Lankford,  69 
Pla.   127.  67   S   807. 

Ga. — Tygart  v.  Sutton,  8  Ga.  A.  20, 
68  SE  488;  Hcdgler  v.  Adams,  5  Ga. 
A.   637.   63  SE  716. 

Hawaii. — Ling  ▼.  Born,  21  Hawaii 
663,  660  [quot  (jyc];  May  v.  Haalelea, 
2   Hawaii   191. 

111. — Iroquois  Furnace  Co.  ▼.  Blg- 
nall  Hardware  Co.,  201  111.  297,  66  NB 
237  [aff  102  III.  A.  68];  Western  R. 
Equipment  Co.  v.  Missouri  Malleable 
Iron  Co.,   91   111.   A.   28. 

Ind.— Mills  V.  Riley,  7  Ind.  137. 

Iowa. — Sawyer  v.  Hawthorne,  167 
Iowa  410,  149  NW  612;  Barnes  v. 
Century  Sav.  Bank.  166  Iowa  141, 
144  NW  367;  Mather  v.  Butler 
County,  28  Iowa  268. 

Mass. — Dean  v.  Skiff,  128  Mass. 
174;  Dunham  v.  Barnes,  9  Allen  352; 
Johnson  v.  Reed,  8  Mass.  78,  6  AmD 
36. 

Mich. — Smith  v.  Kelley,  116  Mich. 
411,  73  NW  386:  Blagbome  v.  Hun- 
ger, 101  Mich.  376,  59  NW  857;  Bar- 
ton V.  Gray,  57  Mich.  622,  24  NW 
638;  Roger  Williams  Ins.  Co.  v.  Car- 
rtngton,  43  Mich.  266,  5  NW  303;  Sea- 
man V.  O'Hara,  29  Mich.  66. 

Miss. — Baum  v.  Covert,  62  Miss. 
118. 

Mo. — Carman  t.  Harrah,  182  Mo. 
A.  366,  170  SW  888;  Howard  v.  Scott, 
98  Mo.  A.  509,   72   SW  709. 

N.  T. — Hart  v.  Lauman,  29  Barb. 
410;  Triangle  Waist  Co.  v.  Todd,  168 
App.  Dlv.  693.  164  NTS  642;  Hadden 
v.  Dlmlck,  13  AbbPrNS  135;  Law- 
rence   V.    Dale,    17    Johns.    437    latf   I 


Johns.  Ch.  23]. 

N.  C— Faust  V.  Rohr.  167  N.  C.  866. 
83  SB  622. 

Oh. — Reed  V.  McGrew,  6  Oh.  376. 

Okl. — Mullen  V.  Thaxton,  24  OkL 
643,    647,    104   P   859    (quot  Cyc]. 

S.  C. — Moore  v.  Marlon  Cotton  Oil 
Co.,  100  S.  C.  499,  85  SE  62;  Smith  v. 
Tunno,  6  S.  C.  Bq.  448.  16  AmD  617. 

Tex. — Foley  v.  Storrie,   4  Tex.  C!iv. 

A.  877,  23  SW  442. 

Vt. — ^Powers  r.  Rutland  R.  Co..  88 
Vt.   376.   92  A  463. 

W.  Va. — Poteet  t.  Imboden,  88  SB 
1024;  Marsh  v.  Despard,  66  W.  Va. 
132.    49   SE   24. 

Eng. — Patmore  ▼.  Colbum,  1  C.  M. 
ft  R.  65.  149  Reprint  996. 

Ont.— Elmore  v.  Hind.  24  U.  a  <J. 

B.  136. 

See  Robb  Engineering  Co.,  Ltd.  v. 
Rines,  3»  N.  S.  274. 

"If  the  parties  to  an  executory 
contract  mutually  release  each  other 
from  Its  performance,  and  subse- 
quently enter  into  the  same  contract  in 
form.  It  is  the  new  contract  which 
subsists  between  the  parties,  and  the 
old  one  is  as  effectually  discharged, 
released  and  abrogated  as  if  the  new 
one  had  not  been  entered  into."  Dean 
▼.   Skiff,   128  Mass.   174,   187. 

[a]  '<nu  Ugti  sSsot  of  »  satae- 
qam*   ooatM«t    oovwlaf    th»    sama 


*ti1>J*ct  wiattOT  and  made  by  the  same 
parties  as  an  earlier  agreement,  but 
containing  terms  inconsistent  there- 
with, so  that  the  two  cannot  stand 
together,  is  to  rescind  the  earlier 
contract."  Sherman  v.  Sweeny,  29 
Wash.  321,  329.   69  P  1117. 

(b]  Batwssa  tlia  olvU  and  oommoa 
law,  with  reference  to  the  extia- 
guishraent  of  one  obligation  by  the 
creation  of  another,  there  seems  to 
be  no  difference.  Under  both  sys- 
tems of  jurisprudence,  in  order  to 
extinguish  one  obligation  tiy  the  cre- 
ation of  another,  the  eztingulahment 
must  be  made  clearly  to  appear. 
Zapanta  ▼.  DeRotasche,  SI  Philippine 
164. 

6&  See  French  v.  Provident  Drug 
Co.,  <Tex.  Civ.  A.)  113  SW  765  (hold- 
ing that  a  new  contract  entered  Into 
in  settlement  and  In  lieu  of  a  prior 
contract  precludes  an  action  to  can- 
cel the  prior  contract  on  the  ground 
that  it  was  procured  by  fraud  or 
mistake). 

Baaolasloa  by  agrsamant  see  infra 
II  621-627. 

ST.     See  Infra  If  604-616.  

BS.  Frankfurt-Barnett  Co.  v.  Wil- 
liam Prym  Co.,  237  Fed.  21.  160  (X^A 
223. 

Aooord  and  satlafaoUos  see  Accord 
and  Satisfaction  1  C.  J.  p  520. 

Betoase  see  Release  [34  Cyc  1039]. 

6S.     See  Novation  [29  Cyc  11291. 

eo.  Myers  v.  C}amahan,  61  W.  "a. 
414.  67  SE  184. 
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faeh  other."  So  a  writing  which  is  merely  a  con- 
frmation  or  ratification  of  a  former  one  will  not 
discharge  the  fdrmer.*'  A  discharge  will  not  result 
from  a  new  contract,  where  the  contrary  intention 
of  the  parties  is  apparent." 

[$  596]  3.  NonfnlflUment  of  Term  in  Oontract — 
a.  Oondition  Snbsegnent.  By  the  very  words  of 
the  agreement  the  nonfulfillment  of  certain  terms 
in  it  may  give  to  one  of  the  parties  a  right  to  treat 
it  as  discharged.'*  Whether  conditions  are  prece- 
dent or  subsequent  is  to  be  determined  by  the  in- 
tent of  the  parties  as  collected  from  the  contract, 
whatever  may  be  the  order  in  which  they  are  placed 
or  the  manner  in  which  they  are  expressed.  The 
question  whether  an  agreement  is  void  for  breach  of 
condition  subsequent  is  proper  for  a  court  of  law; 
and  until  the  question  is  so  determined  equity  will 
not  restrain  the  parties  from  acting  under  the  agree- 
ment." 

[$  597]  b.  Occnrrenca  of  Paiticnlar  Emit.  It 
may  be  a  term  in  the  contract,  either  express  or  im- 
plied, that  the  occurrence  of  some  act  or  event  shall 
discharge  the  contract 

[}  598]  4.  Option  to  Terminate.  Further  a  con- 
tract may  provide  that  it  shall  come  to  an  end  at 
the  option  of  one  or  either  of  the  parties." 

[i  599]  0.  Diadiarge  by  Perfomance — 1.  Prom- 
ise on  £secated  Oon^eration.  Where  a  promise 
has  been  g^ven  on  an  executed  consideration,  per- 
formance of  the  promise  by  the  promisor  necessarily 
discharges  the  contract,  for  the  obligation  existing 
between  the  parties  is  thereupon  extinguished.** 

[i  600]  2.  Oontract  Wholly  Executory.  But 
-vhen  the  contract  is  wholly  executory,  that  is, 
where  one  promise  is  given  in  consideration  of 
another,'*  performance  by  one  party  does  not  dis- 
charge the  contract,  although  it  discharges  him 
from  further  liability.* 


[i  601]  D.  Discharge  by  Operation  of  Law. 
There  are  certain  rules  of  law  which,  operating  on 
certain  sets  of  circunistances,  will  bring  about  the 
discharge  of  a  contract,  as  in  the  case  of  merger," 
alteration  of  written  instruments,'^  and  discharge 
in  bankruptcy"  or  insolvency.'*  The  mere  fact  of 
insolvency  or  bankruptcy  of  a  party  to  a  contract 
will  not,  it  seems,  amount  to  a  discharge.'* 

[$  602]  E.  Discharge  by  Breach— 1.  In  Oen- 
eraL  The  breach  of  a  contract  by  one  of  the  par- 
ties gives  to  the  other  a  right  of  action  for  the  in- 
jury suffered  by  him  from  such  breach;"  but  it  does 
not  in  all  cases  discharge  him  from  performance  on 
his  part.  The  oontract  may  be  broken  wholly  or 
in  part,  and  if  in  part  the  breach  may  or  may  not 
be  sufBciently  important  to  operate  as  a  discharge," 
or  if  it  is  of  such  importance  the  injured  party 
may  choose  not  to  regard  it  as  a  dischaige,  pre- 
ferring to  continue  to  carry  out  the  contract,  re- 
serving to  himself  the  right  to  sue  for  such  dam- 
ages as  he  may  have  sustained  by  the  breach.'"  It 
is  often  very  difScult  to  determine  whether  or  not 
a  breach  of  one  of  the  terms  of  a  contract  dis- 
charges the  party  injured. 

[i  603]  2.  Modes  of  Diacharge  by  Breach.  A 
contract  may  be  discharged  by  breach  in  three  ways, 
namely:.  (1)  By  one  party  renouncing  his  liabili- 
ties under  it;**  (2)  by  his  making  it  impossible  that 
he  can  perform  his  promise;*^  or  (3)  by  his  totallv 
or  partially  failing  to  perform  his  promise." 
Breach  by  renunciation  and  breach  by  acts  render- 
ing performance  impossible  may  take  place  while 
the  contract  is  still  wholly  executory;  that  is,  be- 
fore either  party  is  entitled  to  demand  a  perform- 
ance by  the  other  of  his  promise!**  Breach  by  fail- 
ure to  perform  can  only  take  place  at  or  during  the 
time  for  performance.** 


XI.   MODIFIOATION 


[i  604]     A.   Bight  to  Modify.    Parties  to  an  un- 
performed contract  may,  by  mutual  consent,  modify 

61.  Corejr  v.  Woodln.  IBS  Mass. 
464.  81  NB  260:  Orpheus  Vaudeville 
Co.  V.  Clayton  Inv.  Co.,  41  Utah  60B, 
128  P  675:  Marsh  v.  Despard,  56  W. 
Va.  132.  4$  SB  24;  Rhoades  v.  Chesa- 
peake, etc.,  R.  Co.,  49  W.  Va.  494,  89 
SE   209.    87   AmSR   826,   65   L.RA.  170. 

[a]  AppUcatlon  of  ml*<— Where 
plaintiflE  orally  agreed  to  supply  de- 
fendant with  moving:  picture  films 
(or  an  indefinite '  time  in  consider- 
ation of  certain  weekly  payments 
and  began  to  do  so,  and  later,  at 
defendant's  request,  put  the  agree- 
ment into  writing,  except  that  the 
time  was  limited  to  one  year,  the 
two  agreements  were  In  substance 
but  one,  so  that  plaintiff  was  justi- 
fied in  discontinuing  service  for  a 
failure  to  malce  the  weekly  payments 
wnlch  became  due  before  the  writing 
was  made.  Turner  v.  Bauer,  28  Cal. 
A.  311,  152  f  808. 

69.  Rhoades  v.  Chesapeake,  etc., 
R.  Co.,  49  W.  Va.  494.  39  SB  209,  87 
AmSR  826,  65  LRA  170. 

63.  Cohan  v.  Rosenberg,  69  Misc. 
336,  125  NTS  769;  Caples  v.  Port 
Huron  Engine,  etc.,  Co.,  61  Tex.  Civ. 
A.  646.   131   SW   308. 

64,  See  infra   if   631-647. 
68.     See  supra  !i  532.  633.  640. 

66.  Livingston  v.  Tompldns,  4 
Johns.  Ch.   (N.  Y.)  416,  8  AmD  698. 

67.  Oeipel  v.  Smith,  L.  R.  7  Q.  B. 
404. 

[a]  Xllwrtnrtion^— In  case  of  the 
excepted  risks  in  a  charter-party, 
the  ship  owner  agrees  with  the  char- 
terer to  make  the  voyage  on  the 
terms  expressed  in  the  contract,  the 
act  of  Ood,  Are,  collision,  and  other 
dangers   of   the   seaa,   etc.,   excepted. 


it    by    altering,    excising,    or    adding    provisions,** 
provided  the  modifications  do  not  make  it  illegal  .or 


The  occurrence  of  such  an  excepted 
risk  releases  the  ship  owner  from 
the  strict  performance  of  the  con- 
tract; and  if  it  should  take  place 
while  the  contract  is  wholly  execu- 
tory and  frustrate  the  entire  enter- 
prise the  parties  are  altogether  dis- 
charged. Oeipel  v.  Smith,  L.  R.  7 
Q.  B.  404.  See  Shipping  [36  Cyc  287]. 
fb]  Oommon  eairlars. — Illustra- 
tions of  conditions  subsequent  also 
occur  in  the  case  of  common  car- 
riers. Bills  of  lading  contain  nu- 
merous terms  on  which  their  liability 
is  to  cease;  and  In  the  absence  of 
such  terms  the  law  implies  certain 
events,  on  the  happening  of  which 
the  carrier  is  discharged  from  his 
agreement  to  carry  safely.  See  Car- 
riers  t§    168-249. 

[c]  banrano*^— In  insurance  poli- 
cies the  occurrence  of  some  event,  as 
leaving  the  premises  vacant  or 
traveling  in  prohibited  places,  etc., 
may  discharge  the  contract.  See 
Accident  Insurance  9S  101-160;  Fire 
Insurance  [19  Cyc  708];  Life  Insur- 
ance [25  Cyc  821]. 

[d]  landlord  and  t«saat.^I.ea8es 
are  commonly  made  subject  to  con- 
ditions of  forfeiture  on  default  of 
the  tenant,  as  for  nonpayment  of 
rent,  not  repairing,  or  other  breach 
of  covenant.  See  Landlord  and  Ten- 
ant  [24   Cyc   1348]. 

[e]  BalMi.— A  contract  of  sale  of 
goods  may  be  made  on  the  express 
condition  that  in  case  of  a  breach 
of  warranty  of  the  goods  sold  the 
buyer  may  rescind  the  contract  and 
return  the  goods  and  recover  the 
price  paid.     See  Sales   [36  Cye  4841. 

66.    See  infra  H  629-641. 


69.  See  supra  it  167-169. 
anHlrisnry     of     parfoimane*     see 

infra  Si  767-788. 

Tender  of  peifoimaAo*  sea  Infra 
]{  746-768. 

70.  See  supra  I  167. 

71.  Dauchey  v.  Drake,  86  N.  T. 
407. 

Veamtttj  of  Mcfonnanc*  of  de- 
pendant ana  InamjMndent  oovaaaats 
see  infra  {I   694,  695. 

"      See  Infra  {I   616-619. 


73. 
73. 
(  6. 
74. 
76. 
76. 
77. 
78. 
79. 
SO. 
61. 


See  Alteration  of  Instruments 

See  Bankruptcy   t   704  et  seq. 
See  Insolvency   [22  Cyc  1348]. 


See  infra   9   706. 

See  infra  SJ    693-695. 

See  infra  |   734. 

See  infra  J   729. 

See  infra  Si  726-732. 

See  Infra  {  724. 

See  infra  IS  733-738. 

83.  See  infra  tS  724-'732. 

84.  See  Infra  H  733-738. 

85.  U.  S. — ^Daimler  Import  Co.  v. 
Daimler  Motoren  Gesellschaft.  222 
Fed.  259,  138  CCA  214;  American  Pine 
Art  Co.  V.  Simon,  140  Fed.  629,  72 
CCA  45. 

Ala. — ^Bixby-Thelsen  Co.  v.  Bvans, 
174  Ala.  571,  67  3  39;  HerU  v.  Mont- 

fomery  Journal   Pub.  Co.,    9   Ala.   A. 
78.  62  S  664. 

Mich.— Goebel  v.  Linn,  47  Mich. 
489,  11  NW  284,  4J  AmSR  722. 

N.  J. — Troth  v.  MlUville  Bottle 
Works,  89  N.  J.  L.  219,  98  A  435. 

N.  T. — Bradley  v.  McDonald,  21|Br> 
N.  T.  351,  113  NB  340;  Galway  tJL 
Prlgnano.  134  NTS  671. 

S.  C. — Fass  V.  Atlantic  L.  Ins.  Co., 
106  S.  C.  107.  19  SE  668. 
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violative  of  pnblie  polioy,**  and  th^  contract  may  in 
itself  contain  a  provision  for  modification;'^  bat  a 
provision  for  modification  by  mutual  agreement  will 
not  permit  the  court  to  make  a  new  contract  for  the 
parties  in  case  they  are  unable  to  agree.^  A  third 
person  may  be  substituted  in  the  place  of  a  party 
to  a  contract  with  the  consent  of  both  the  onginali 
parties,"*  or  the  time  for  performance  may  be  en- 
larged by  a  new  agreement.*"  There  is  no  right  in 
the  holder  of  a  contract,  negotiable  or  otherwise,  to 
rewrite  it  or  to  insert  omitted  provisions,  except 
where  the  signer  by  leaving  a  blank  obviously  de- 
livers it  with  such  intention.'"- 

After  a  contract  has  been  brokan,  there  is  noth- 
ing to  prevent  the  parties  from  entering  into  a  new 
contract  involving  part  or  all  of  the  same  subject 
matter." 

Oontraet  for  benefit  of  third  person.  Where  a 
contract  is  made  for  the  benefit  of  a  third  person 
it  is  held  in  some  states  that  it  cannot  be  modified 
without  his  consent,  regardless  of  whether  he  has 
any  knowledge  of  the  original  contract.*'  The  per- 
son for  whose  benefit  the  contract  is  made  may, 
after  accepting  it,  stipulate  for  a  change  in  terms.** 

[i  605]  B.  Sufficiency  of  Modifying  Acreement 
— 1.    In  Oeneral.     The  new  agreement  must  have 

Tex. — Caples  y.  Port  Huron  Engine, 
etc..  Co.,  61  Tex.  Civ.  A.  846,  IJl  8W 
t03. 

faj  ZUnstnitioa., — ^Where  an  Ice 
comptuiy  contracted  to  furnish  Ice  to 
a  brewery  at  a  price  fixed,  but  re- 
fused to  perform  the  contract  unless 
the  brewer  would  pay  a  higher  price, 
and  he,  to  avoid  loss  of  a  quantity  of 
beer  for  want  of  ice,  agreed  to  pay 
a  higher  price,  it  was  held  that  it 
was  competent  for  the  parties  to 
enter  into  a  new  agreement  If  they 
saw  lit.  Goebel  v.  Linn,  47  Mich. 
489,  11  NW  284,  41  AmSR  723. 

[b1  Vodlfloatloii  after  nlgaiat. — 
Parties  may  insert,  by  mutual  con- 
sent, modifications  in  a  written  docu- 
ment already  signed  by  them,  and 
they  will  be  bound  by  such  altered 
contract  without  signing  it.  Vld- 
vard  V.  Cusbman,  S5  Hun  (N.  T.)  18. 
__8a  Troth  V.  MiUvllle  Bottle 
WotIis,  89  K.  J.  L.  219,  98  A  43B. 

Bffeot  of  illeral  moaifloatioii  see 
infra  1   615. 

Illegality  of  oontnusts  la  gunuMl 
see  supra  SS   339-480. 

87.  Stewart-  Law,  etc.,  Co.  v. 
Krambs,  139  Cal.  318.  73  P  854;  Swan- 
son  V.  James  L.  Lederer,  etc..  Amuse- 
ment Co.,  168  111.  A.  69;  Ross  v. 
Moore,   (Tex.  Civ.  A.)  191  SW  853. 

[a]  XUnBtratloBS. — (1)  Where  a 
brolcer  and  an  owner  had  a  contract 
to  subdivide  and  sell  lands  at  a  price 
and  for  a  commission,  and  the  lots 
did  not  sell  as  anticipated,  it  was 
competent  for  the  owner  to  confer  a 
general  power  on  the  brolcer  to  malce 
any  change  in  the  contract  necessary 
to  facilitate  the  sale  of  the  land,  and 
the  modified  contract  is  not  unen- 
forceable because  bf  its  generality. 
Ross  V.  Mooro,  (Tex.  Civ.  A.)  191  SW 
853.  (2)  Where  a  contract  for  a 
paper  route  provided  that  the  carrier 
should  receive  a  certain  sum  for  each 
bona  fide  subscriber  in  the  district, 
and  that  he  should  be  furnished  all 
the  papers  that  he  required  at  a  price 
"to  be  agreed  upon,"  which  price  he 


all  the  requisites  of  a  valid  and  enforceable  agree- 
ment or  it  will  not  be  binding.*"  While  no  partic- 
ular form  is  required,  mere  indefinite  expressions 
cannot  constitute  a  modification,**  nor  can  mere 
negotiations  for  a  variance  in  the  terms  of  the  con- 
tract.*' The  question  of  modification  depends  pri- 
marily on  the  intention  of  the  parties.**  So  where 
parties,  after  signine  a  contract,  and  at  the  same 
interview,  merely  t«Ik  it  over  and  attempt  to  ex- 
plain and  construe  it  without  any  intent  to  modify 
it  or  to  make  a  change,  no  new  contract  is  made."* 
A  mere  restatement  of  the  terms  of  an  existing  con- 
tract is  not  a  neW  contract,^  and  subsequent  con- 
tracts between  the  parties  do  not  in  themselves 
show  a  modification  of  existing  ones.*  A  modifi- 
cation will  be  inferred  from  the  taking  of  a  note 
containing  an  absolute  promise  to  pay  different  from 
the  terms  of  the  contract.'  Where  the  proposal  to 
modify  is  conditioned  on  its  being  reduced  to  a 
formal  written  agreement,  and  the  acceptance  is 
likewise  so  conditioned,  there  is  no  modification 
until  such  agreement  is  completed.* 

Benvwal  contracts  which  jnerely  continue  the  pro- 
visions in  existing  contracts  in  force'  may  de}>end 
on  such  contracts  for  the  requisite  elements  of  mu- 
tuality and  certainty.' 


agreed  to  pay  and  to  deliver  the 
papers.  At  the  time  the  contract 
was  made  the  price  of  the  paper  was 
such  that  under  the  rate  fixed  the 
carrier  made  a  profit  of  twenty-four 
cents  a  month  on  each  subscriber. 
This  arrangement  remained  in  force 
for  several  years,  when  the  price  of 
the  paper  was  reduced,  and  he  was 
notlned  of  the  change  In  the  con- 
tract rate,  which  would  reduce  his 
Sroflt  to  twelve  cents,  and  It  was 
eld  that  the  contract  did  not  obli- 
gate the  publisher  to  furnish  papers 


to  the  carrier  at  such  a  rate  as  would 
maintain  his  profit  of  twenty-four 
cents.  Stewart  Law.  etc.,  Co.  v. 
Kramba,  139  Cal.  SI  8,  78  P  864. 
'  88.  United  States  Fruit  Co.  t. 
Louisiana  Petroleum  Co.,  115  Va.  181, 
88  S  968. 

88.  Moore  t.  H.  M.  Hooker  Co.,  101 
111.  A.  177;  Mogulewslcy  v.  Rotarig, 
104  App.  biv.  147,  >3  NTS  6»0; 
Minder,  etc..  Land  Co.  v.  Brustuen. 
26  S.  D.  88,  127  NW  546. 

OOb  Oude  V.  H.  J.  Bailey  Co.,  4  Ga. 
A.  226,  61  SB  136. 

BanewBla  and  ■■tanaloas  ynarally 
se'e  infra  i  692. 

91,  Workman  v.  Workman,  168  111. 
A.  627. 

Slglit  Of  holdar  of  aegottaltU  ia- 
stmsiMit  to  fln  lilaalat  see  Bills  and 
Notes  it  313-323. 

88.  Rotbenberg  v.  Packard.  97 
Miss.   428.   52  S   458,  AnnCaal914B  1. 

93.  Fanning  v.  Murphy,  126  Wis. 
638,  106  NW  1066,  llOAmSR  946,  4 
LRANS  666,  6  AnnCas  436. 

BesdaBloa  bv  m'ssiusiit  see  infra 
i  625. 

84.  Meyer  v.  Walker-Smith  Qrocer 
Co.,  60  Tex.  Civ.  A.  462,  127  SW  1118. 

8B.  U.  8. — Wheeler  v.  New  Bruns- 
wick, etc.,  R.  Co.,  116  U.  S.  29,  2» 
L.  ed.  341;  Klepner  v.  O.  J.  Lewis' 
Mercantile  Co.,  169  Fed.  94,  86  CCA 
284. 

D.  C. — Landvoigt  V.  Paul,  27  App. 
428. 

Ga.— Globe  Refining  Co.  t.  Ft. 
Gaines  Oil,  etc.,  Co.,  112  Oa.  366,  87 
SB  379;  Stix  V.  Roulston,  88  Qa.  743, 
16  SE  826. 

N.  Y.— Murray  v.  Harway,  66  N.  T. 
337. 

Or. — Carnahan  Mfg.  Co.  v.  Beebe- 
Bowles  Co..  80  Or.  124,  166  P  584. 

Pa. — Lauer  v.  Lee,  42  Pa.  166. 

Philippine. — Vaca  v.  Kosca,  26 
Philippine  388. 

R.  I.— Wood  T.  Moriarty,  18  R.  I. 
201^   14  A  866. 

Tenn. — Stacy  v.  Rose,  (Ch.  A.)  68 
SW  1087. 

Va.— Smith  v.  Watson,  82  Va.  712, 
1  SB  96. 

Wash.-«-Zindorf  v.  Tillotson,  83 
Wash.   472.   146   P  687. 

Wis. — O'Donnell  v.  Brand,  86  Wis. 
97,  56  NW  154. 

Ont. — Webb  v.  Ottawa  Car  <3o.,  2 
OntWR  62,  1  OntWR  90. 

86.  Wendling  v.  Snyder,  30  Ind. 
A.  330.  66  NB  104lLClauBen  v.  Railey, 
146  Ky.  360,  140  SW  547.  See  Smith 
▼.  Detroit,  etc.,  R.  Co.,  66  Mich.  529, 
23  NW  208  (holding  that  modification 
is  not  shown  by  acts  for  convenience 


of  adverse  partiea). 

87.  The  Sappho,. 89  Fed.  866. 

88.  Hulcahy  T.  DIeudonne,  103 
Hlnn.  862,  116  NW  686. 

88.  Dean  v.  Washburn,  etc.,  Mfg. 
Co.jl77  Mass.  137.  68  NB  162;  Dixon 
V.  WllUamson,  173  Mass.  50,  62  NE 
1067LDavl8  V.  Scovem,  180  Mo.  SOS, 
82  SW  986:  Hoffman  v.  Maffloli,  104 
Wis.  680,  SO  NW  1032,  47  LRA  427. 

[a)  SlaenasiOB  of  na*.^(l)  "It  Is 
the  common  experience  of  the  lawyer 
to  h«ar  clients  talk  over  the  manner 
of  executing  and  carrying  out  the 
details  of  tnelr  contracts  after  they 
have  been  formally  agreed  upon,  and 
he  has  been  called  upon  to  reduce 
those  agreements  to  writing;  and  no 
one  would,  think  that  the  loose  utter- 
ances of  either,  in  these  after  conver- 
sations as  to  minor  details  (or,  for 
that  matter,  general  execution  of  tbe 
contract)  would  be  said  to  govern 
and  dominate  the  provisions  of  the 
executed  contract,  unless  It  be  first 
shown  that  there  was  an  express  In- 
tention to  change,  alter,  or  modify 
the  provisions  of  the  executed  con- 
tract, and  a  substitution  of  the  after 
conversation  for  the  provisions  of 
the  old  contract."  Davis  v.  Scovem, 
130  Mo.  SOS,  317,  32  SW  986.  (i)  "Of 
course  parties  who  have  made  a  writ- 
ten contract  may  change  it  thirty 
seconds  after  it  is  made  If  they  want 
to.  But,  on  the  other  hand,  they 
may  talk  it  over  and  attempt  to  ex- 
plain and  construe  it  without  any 
intent  to  modify  it  or  to  make  a 
changCL  and  if  the  talk  takes  place 
soon  after  the  writing  is  signed,  and 
at  the  same  interview,  the  latter  kind 
of  conversation  is  the  more  likely  of 
the  two.  Perhaps  in  the  absence  oT 
express  evidence  It  would  be  pre- 
sumed, certainly  it  is  open  to  the 
tribunal  of  fact  to  find,  that  the  lat- 
ter rather  than  the  former  was  what 
took  place."  Dixon  v.  Williamson, 
173  Mass.  60,  51,  62  NB  1067. 

1.  Landvoigt  v.  Paul.  27  App.  (D. 
C.)  428;  Alfred  v.  C^rand  Trunk 
Pacific  R.  Co.,  5  DomLR  164.  20  West 
LR  111. 

B.  Gavlgan  v.  Bvans,  46  Mich.  6$7. 
8  NW  645;  Miles  v.  Roberts.  34  N.  H. 
245;  Peo.  v.  Metl,  198  N.  T.  148.  85 
NE  1070,  24  LRANS  201  Irearg  den 
194  N.  T.  145,  86  NE  986,  and  rev 
126  App.  Div.  912  mem,  110  NTS 
1141  memj. 

3.  Walker  v.  Millard.  M  N.  T.  375. 

4.  Wallace  Bell  Co.  v.  Moose  Jaw, 
4  DomLR  438,  21  WestLR  871. 

8.  Frankfort,  etc.,  R.  Co.  v.  Jaek- 
son,  163  Ky.  684,  166  BW  103. 


For  later  esses,  dereiopmanta  and  ohaafes  In  the  law  see  cumulative  Annotations,  samo  title,  page  a^d  note  nnmber. 
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[4  606]  8.  Mataal  Assent.  One  party  to  a  con- 
tract cannot  alter  its  terms  without  the  assent  of 
the  other;*  the  minds  of  the  parties  must  meet  as 
to  the  proposed  modification;^  hence  a  stranger 
cannot  become  a  party  to  a  contract  withont  the 
consent  of  all  the  existing  parties.*  The  fact  of 
agreement  may  be  implied  from  a  conrse  of  con- 
duct in  accordance  with  its  existence.*  So  assent 
may  be  implied  &om  acts  of  one  party  in  accord- 


ance with  the  tenns  of  a  change  proposed  by  tlie 
other ;'°  but  it  is  not  snfScient  to  show  an  ambigu- 
ous course  of  dealing  from  which  one  party  might 
reasonably  infer  that  the  original  contract  was  still 
in  force,  and  the  other  that  it  had  been  changed." 
A  promise  to  ratify  acts  done  under  the  contract 
may  amount  to  an  Assent  to  modification.^* 

Tripartite  agnement.    The  terms  of  a  tripartite 
agreement  cannot  be  modified  to  the  detriment  of 


Xanawml  aaA  fiBtMUrioa  gMMCallr 
see  Infra  i  892. 

&  Ark. — MUlsapa  ▼.  Urban,  IK 
Ark.  90.  171  SW  1188. 

Ga. — Bearden  Mercantile  Co.  v. 
HadlBon  Oil  Co^  128  Oa.  «96,  S8  SB 
200;  Atlanta  Buggy  Co.  v.  Hess 
Springs,  etc..  Co..  124  Oa.  >t8,  62  SS 
«13.  4  L.RANS  481. 

lowiL — Hambleton  v.  Jameson,  182 
Iowa  186.  148  NW  1010;  Rule  v.  Mc- 
Gregor, 117  Iowa  419,  90  NW  811. 

Maaa. — ^Portland,  etc.,  R.  Co.  v. 
Boston,  etc.,  R.  Co.,  101  Mass.  269. 

Mich. — Burtts  T.  Munlslng  Co.,  126 
Mich.    685.  86  NW  124. 

Minn. — Mopney  v.  Minneapolis 
Dally  News  Co..  116  Minn.  212,  188 
NW  S7S.  87  liRANS  183. 

Mo. — Oelllen  v.  Duncan,  148  Mo.  A 
600,  128  SW  824. 

N.  J. — Sperry,  etc.,  Co.  v.  Herts- 
berg.  69  N.  J.  Bq.  264.  60  A  868. 

N.  Y. — Rockwell  v.  Knights  Tem- 
plars, etc..  Assoc.  184  App.  Dlv.  786, 
119  NTS  615;  Beardsley  v.  Mc- 
Cutcheon.  25  App.  Dlv.  409,  49  NTS 
S3S;  Query  v.  Cooney,  32  Misc.  796, 
67  NTS  692  (aS  34  Misc.  161,  68  NTS 
800). 

Tex. — Cotulla  v.  Barlow,  (Civ.  A.) 
115  S^V  294 

Wis. — ^Antew  V.  Baldwin,  136  Wis. 
263,  116  NW  641. 

Alta. — Leonard  ▼.  Kremer,  7  Dom 
LR  244,  20  WestLR  147. 

"The  fact  that  a  contract  proves 
unprofitable,  or  will  bring  ruin  upon 
one  of  the  contracting  parties  is  no 
reason  why  the  courts  can  permit 
the  party  who  has  made  such  an  un- 
wise contract  to  change  its  terms  at 
will    and    make    for  Itself   a    more 

Srofltable     contract."       Rockwell     v. 
knights   Templars,   etc.,   Assoc,    184 
App.  Div.  786,  740.  119  NTS  515. 

[a]  aiTistratlons  of  the  nUs. — 
(1)  where  a  customer  verbally  en- 
gaged a  stock  dealer  to  buy  or  sell 
stocks,  and  after  the  purchase  or 
sale  had  been  made  received  from 
him  a  ticket  setting  out  the  transac- 
tion, but  unsigned  by  the  parties,  the 
contract  was  made  when  the  parties 
made  their  oral  agreement,  and  the 
paper  afterward  given  did  not  show 
a  rescission  of  that  agreement  and 
the  substitution  of  the  paper  as  a 
written  contract.  Plcard  v.  Beers, 
19S  Mass.  419,  81  NB  246.  (2)  Where 
a  man  had  a  written  agreement  with 
his  daughter-in-law,  whereby  she 
was  to  receive  the  proceeds  of  the 
sale  of  certain  property  after  speci- 
fled  charges  against  it  had  been  paid 
him,  the  fact  that  he  had  afterward, 
and  before  sale,  sent  her  a  statement 
of  an  account  between  themselves 
containing  items  not  covered  by  the 
agreement,  will  not  bind  her  to  the 
deduction  of  so  much  from  the 
amount  due  her  under  it,  in  the  ab- 
sence of  evidence  that  she  had  ex- 
amined the  account  or  consented  to 
such  deduction.  Fraser  v.  Fraser,  42 
Mich.  27S.  2  NW  981.  (3)  A  news- 
paper publisher,  having  made  an  offer 
to  persons  obtaining  the  bluest  vote 
based  on  paid  subscriptions  to  the 
newspaper,  after  acceptance,  cannot, 
without  the  consent  of  the  other 
party,  change  the  terms  of  the  offer, 
nor  ^ve  them  an-  interpretation  con- 
trary to  their  true  meaning.  Mooney 
V.  Minneapolis  Daily  News  Co.,  116 
Minn.    212.   138   NW   673,    37   LRANS 

183.     (4)  Contracts  signed  by  defend- 
ant,  by  which  he  agreed  to  furnish 

certificate    of    title,    etc.,    and    pay 
-plaintiff   two  and  one-half   per  cent 

commission  for  procuring  a  loan  on 

defendant's    proi>erty,    the    contract 


providing  that  the  property  was  to  be 
clear  of  all  liens  and  taxes  for  the 
current  year,  clearly  expressed  the 
Intention  of  the  parties,  and  plaintttr 
could  not  thereafter  annex  new  con- 
ditions thereto,  by  requiring  defend- 
ant to  give  bond  against  mechanics' 
Hens  by  persons  then  erecting  a 
house  on  the  property,  or  to  procure 
subcontractors'  and  materialmen's 
receipts  from  such  persons.  Oelllen 
v.  Duncan,  148  Mo.  A.  600,  128  SW 
534.  (5)  Where  a  trading  stamp 
company  has  put  its  stamps  on  the 
market  without  limitation  on  the 
power  of  holders  who  have  acquired 
them  from  merchants  with  cash  pur- 
chases as  premiums  to  transfer  them, 
It  has  no  power,  by  a  subsequent 
change  of  its  plans  and  contract  with 
Its  customers,  to  limit  the  transfer- 
able quality  of  stamps  theretofore 
Issued,  which  have  passed  to  dealers 
and  traders  of  Its  customers  In  the 
regular  way.  Sperry,  etc.,  Co.  v. 
Hertsberg,  69  N.  3.  Bq.  264,  60  A  368. 
(6)  Where  plaintiff,  an  uneducated 
Armenian,  was  engaged  in  certain 
speculative  transactions  In  cotton 
through  defendants,  his  brokers,  un- 
der a  parol  contract  that  his  account 
would  not  be  closed  out  without  call- 
ing him  for  more  margin,  it  was 
held  that  such  agreement  was  not 
modified  by  plaintiff's  mere  silence 
after  receiving  various  memoranda 
of  transactions  made  by  defendants 
for  his  account  on  a  printed  form,  at 
the  fdot  of  which  appeared  a  clause 
which  plaintiff  had  never  read  that  it 
was  understood  that  on  all  margin 
business  defendants  reserved  the 
right  to  close  transactions  when 
margins  were  running  out  without 
further  notice,  etc.  Bosolan  v.  Hub- 
bard, 121  App.  Dlv.  510,  106  NTS  178. 

7.  U.  S.— The  Sappho,  89  Fed.  866. 
Conn. — Smith   v.   Miller,   79   Conn. 

624,   66  A  172. 

Ky. — Brannln  v.  Brawner,  9  KyL 
343. 

Md. — Fumess-Wlthey  t.  Pahey,  127 
Md.  888,  96  A  619;  B.  F.  Sturtevant 
Co.  v.  Cumberland.  106  Md.  587,  68  A 
851,  14  AnnCas  675. 

Minn. — Northwestern  F.  tt  M.  Ina 
Co.  V.  Connecticut  F.  Ina  Co.,  106 
Minn.  488,  117  NW  825. 

N.  J. — Lionel  C  Simpson  Plumbing, 
etc.,  Co.  V.  Oesclika  76  N.  J.  Bq.  3(4, 
72  A  90. 

N.  T. — Molostowsky  v.  Grauer,  118 
NYS  879. 

Or.— <;arnahan  Mfg.  Co.  v.  Beebe- 
Bowles  Co.,  80  Or.  124,  156  P  584. 

Va — Graeme  v.  Adama  23  Gratt. 
(64  Va)   226,  14  AmR  120. 

[a]  AvyUeatloa  of  iiile<— In  an 
action  for  alleged  breach  of  contract, 
it  Is  error  to  Instruct  that  if  plaintiff 
suggested  modification  and  defendant 
failed  to  answer  him  he  agreed 
thereto,  and  the  contract  as  modified 
was  the  true  contract,  since  one  need 
not  answer  and  cannot  be  bound  in 
the  absence  of  actual  assent.  Car- 
nahan  Mfg.  Co.  v.  Beebe-Bowles  Co., 
80  Or.  124.  156  P  584. 

tb]  Joint  oontraot.— One  of  joint 
parties  cannot  extend  the  time  for 
performance  without  the  consent  of 
his  coparty.  Short  v.  Rogue  River 
Irr.  Co.,  82  Or.  662,  182  P  846.  . 

8.  KruBchke  v.  Quatsoe,  49  Colo. 
312,  112  P  769:  Hand  v.  Evans  Marble 
Co.,  88  Md.  226,  40. A  899;  Brown  v. 
Frederick  J.  Quinby  Co.,  204  Mass. 
206,  90  NB  686;  Balfour  Quarry  Co.  v. 
West  Constr.  Co..  161  N.  C.  346,  66  SB 
217.  9ee  Marsh  v.  Shackford,  67  N. 
H.  96,  36  A  607  (holding  that  a  widow 
who  pays  for  photographs  of  her  de- 


ceased husband  which  he  had  ordered 
.does  not  acquire  any  rights  which 
he  might  have  had  to  the  negative 
retained  by  the  photographer). 

9.  U.  S. — Montgomery  Light,  etc., 
Co.  V.  Montgomery  Tract.  Co„  319 
Fed.  963  [aff  229  Fed.  672,  144  CCA 
821;  Fairbanks  v.  Nelson,  217  Fed. 
218,  188  CCA  212. 

Ala. — Herts  v.  Montgomery  Journal 
Pub.  Co..  9  Ala  A.  178.  62  S  664. 

N.  T.— Goldmair  v.  Bhrenrelch,  33 
Mtsc  433,  68  NTS  424;  Kerker  v. 
Lederer,  80  Misc.  651,  64  NTS  606. 

Vt. — Powers  V.  Rutland  R.  Co.,  88 
Vt.  376,   92  A  468'. 

Bng. — Hughes  v.  Metropolitan  R. 
Co.,  2  App.  Cas.  439  [foil  Bruner  ▼. 
Moore.   tl504]   1  Ch.  8061. 

"It  is  not  necessary  that  there  be 
an  express  agreement  of  modification 
or  substitution;  a  new  agreement 
may  be  implied  from  the  conduct  of 
the  parties."  Powers  v.  Rutland  R. 
Co.,  88  Vt.  376,  396,.  92  A  468. 

[a]  ZUnstiatloa.— Where  a  con- 
testant in  a  voting  contest  conducted 
by  a  newspaper,  a  certain  number  of 
votes  being  given  for  each  subscrip- 
tion, alleges  a  breach  of  the  contract, 
in  that  the  newspaper  allowed  an- 
other contestant  to  purchase  votes 
with  money  and  not  subscriptions, 
the  contestant  cannot  complain  when 
she  did  the  same  thing.  Herts  v. 
Montgomery  Joumel  Pub.  Co.,  9  Ala 
A.  17l,  62  S  664. 

10.  Daimler  Import  Co.  v,  Daimler 
Motoren  Oesellschaft,  222  Fed.  269, 
188  CCA  214;  Pox  v.  Tyler,  109  Fed. 
258,  48  CCA  356;  Qrtder  v.  Three 
States  Lumber  Co..  72  Ark.  190,  79 
SW  763;  Stewart  Law:'  etc,  Co.  v. 
Kramba  139  Cal.  818.  78  P  864;  Klrk- 
land  y.  Niagara  Gorge  R.  Co.,  109 
App.  Div.  2^,  96  NYS  667. 

Ca]  XUnstrstioaa<^<l)  Where  in 
an  action  for  milk  sold  and  delivered, 
defendant  counterclalmed  for  dam- 
ages sustained  by  reason  of  plain- 
tiff's failure  to  deliver  at  the  place 
agreed,  and  It  appeared  that  defend- 
ant received  the  milk  at  a  substituted 
locality  for  five  months  without  ob- 
jection and  renewed  his  contract  for 
another  year  without  dissent  as  to 
the  place  of  delivery.  It  was  held 
that  defendant's  course  constituted 
an  implied  assent  to  a  modification  of 
the  agreement.  Gibson  v.  Donnelly, 
13  NTS  808.  (2)  A  newspaper  car- 
rier's acceptance  of  papers  and  the 
delivery  of  them  after  notice  of 
change  in  price  were  held  to  consti- 
tute an  acquiescence  therein.  Stew- 
art Law,  etc,  Co.  v.  Bxambs,  139  Cal. 
318,   78   P  854. 

11.  In  re  Desnoyers  Shoe  Co.,  227 
Fed.  16,  141  CCA  570;  Northwestern 
F.  &  M.  Ina  Co.  V.  Connecticut  F. 
Ins.  Co.,  105  Minn.  488,  117  NW  825. 

[a]  ZUnstratlon. — Where  machin- 
ery was  leased  to  a  bankrupt  on  a 
royalty  basla  the  lease  providing 
that  the  royalty  for  each  calendar 
month  should  be  paid  on  the  last  day 
of  the  succeeding  month,  but  that,  if 
paid  by  the  fifteenth,  a  discount  of 
fifty  per  cent  should  be  allowed,  the 
fact  that  the  lessor  in  some  cases 
allowed  the  discount  on  payments 
made  after  the  fifteenth  but  before 
the  end  of  the  month,  does  not  evi- 
dence a  modification  of  the  contract, 
but  only  a  reduction  voluntarily 
made  by  the  lessor  from  month  to 
month  for  payment  before  maturity. 


which  it  was  not  bound  to  continue. 
In  re  Desnoyers  Shoe  Co.,  227  Fed. 
16.  141  CCA  670. 

10.     Smith    v.    Blerce,    104    La.    96, 
28   S  905. 
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one  of  the  parties  by  the  other  two  without  his 

consent." 

[}  607]  3.  Oonaideration— a.  Necessity.  A  modi- 
fication of  a  contract  being  a  new  contract,'*  a  con- 
sideration is  necessary  to  support  the  new  agree- 
ment," as,  for  example,  where  it  is  to  extend  the 
time  for  performance"  or  payment,*'  or  to  release 
one  of  the  parties  from  performance."  Some  cases, 
however,  hold  that  no  new  consideration  is  neces- 
sary," the  theory  being  that  the  original  considera- 
tion attaches  to  and  supports  the  modification.^ 
Where  a  modified  agreement  has'  been  fully  exe- 
cuted, it  will  not  be  disturbed  for  a  want  of  con- 
sideration,^' and  there  are  cases  which  hold  that 


where  one  party  has  performed  a  modified  agree- 
ment to  such  an  extent  that  it  would  work  a  fraud 
or  injury  on  the  other  party  to  repudiate  it,  the 
modified  contract  will  be  sustained.*^ 

Explanatory  and  cnrative  agreements.  Errors  in 
a  contract  may  be  corrected  and  omissions  supplied 
without  a  new  consideration,"  hence  no  considera- 
tion is  necessary  where  an  agreement  is  merely  ex- 
planatory of  the  terms  of  an  existing  contract;** 
but  a  recital  in  the  new  contract  that  it  is  of  such 
character  is  not  conclusive.^ 

[$  608]  b.  BaiBdeaqr.  In  accordance  with  the 
general  rules  governing  consideration  wiiich  have 
already  been  discussed,^  it  has  been  held  that  a 


13.  Ehrman  v.  Rosenthal.  117  Cal. 
491.  49   P  460. 

14.  See  Infra  {  615. 

18.  U.  S. — Tltua  V.  Whlfeslde,  228 
Fed.  965:  Hasler  v.  West  India  SS. 
Co.,  212  Fed.  862,  129  CCA  382;  Balti- 
more RefrlKerating,  etc.,  Co.  v.  Wet- 
zel. 162  Fed.  117,  89  CCA  117  [cer- 
tiorari den  212  U.  S.  B77,  29  SCt  686, 
53  Ii.  ed.  658};  Arnold  v.  Scharbauer, 
118  Fed.   1008. 

Ala. — Hoffman  v.  Moreman,  184 
Ala.  220,  68  S  942;  Southern  States 
Co.  V.  Long,   (A.)  73  S  148. 

Ark. — Capitol  Food  Co.  v.  Mode, 
112  Ark.  165.   165  SW  637. 

Cal. — Main  St.,  etc..  R.  Co.  v.  tioa 
Angeles  Tract.  Co.,  189  Cal.  301,  61 
P  937. 

Conn. — ^Raymond  v.  Smith.  6  Conn. 
566. 

Qa. — Mills  V.  Mercer,  Dudl.  168. 

111. — Bradley  t.  Western  Casket, 
etc.,  Co..  185  III.  A.  376;  Jenkins  v. 
Brittln.  186  111.  A.  67;  Allen  T.  Rouse, 
'      78  III.  A.  69. 

Ind. — Hyler  v.  Humble,  100  Ind.  38; 
C  F.  Adams  Co.  v.  Helman,  58  Ind. 
A.  894,  106  NB  738. 

Iowa. — Pence  v.  Adams,  116  Iowa 
462,  89  NW  1065;  Tomlinson  v.  Smith. 
2  Iowa  39;  Jones  v.  Alley,  4  Greene 
181. 

Ky. — Clausen  v.  Ralley,  146  Ky. 
350,  140  SW  647:  Combs  v.  Burt,  etc., 
Lumber  Co.,  85  8W  227,  27  KyL  439. 

Me. — Haynes  v.  Fuller,  40  Me.  162. 

Mich. — Barton  v.  Gray,  57  Mich. 
622,  24  NW  638. 

Minn.— Little  v.  Rees,  84  Minn.  277, 
26  NW  7. 

Mo. — Macfarland  v.  Helm,  127  Mo. 
827,  29  SW  1030,  48  AmSR  629;  Kos- 
losky  V.  Bloch,  191  Mo.  A.  257,  177 
SW  1060;  Wilt  V.  Hammond,  179  Mo. 
A.  408,  166  SW  362;  Goller  v. 
Henseler  Mercantile  Oil,  etc.,  Co.,  179 
Mo.  A.  48,  161  SW  584:  Grath  v. 
Mound  City  Roofing  Tile  Co.,  121  Mo. 
A.  245.  98  SW  812;  Wilson  v.  Wilson, 
116  Mo.  A.  641,  92  SW  145. 

N.  J. — Moneywelght  Scale  Co.  v. 
Vansciver,  76  N.  J.  L.  215,  68  A  906; 
Bishop  V.  Smith,  (Sup.)  67  A  874: 
Sommers  v.  Myers,  69  N.  J.  L.  24,  64 
A  812:  Stryker  v.  Vanderbllt,  27  N. 
J.  L.  ^8. 

N.  T. — Clark  V.  West,  125  App. 
Dlv.  664,  110  NTS  110  [rev  on  other 
grounds  193  N.  T.  349,  86  NB  1]; 
Fanger  v.  Caspary,  87  App.  Dlv. 
417.  84  NTS  410,  14  NTAnnCas  64; 
Babcock  v.  Kuntzsch,  85  Hun  616 
mem,  32  NTS  663;  Pittsburgh  Bes- 
semer Steel  Co.  V.  Buckley,  51  N. 
T.  Super.  342;  Swee  v.  Neumann, 
67  Misc.  606,  128  NTS  776;  Dittenfasa 
V.  Horsley,  163  NTS  626;  Taubenblatt 
V.  Galewski,  108  NTS  588;  Wood  v. 
Edwards,  19  Johns.  205. 

N.  C. — ^Palmer  v.  Lowder.  167  N.  C. 
331,  83  SB  464;  McKlnney  v.  Mat- 
thews, 166  N.  C.  676,  82  NE  1036. 

N.  D. — Wynn  v.  Cooiicn,  31  N.  D. 
160.  163  NW  980:  Case  Threshing 
Mach.  Co.  v.  Loomis,  31  N.  D.  27,  163 
NW  479. 

Oh. — Thurston  v.  Ludwlg,  6  Oh.  St. 
1.  67  AmD  328;  Marshall  v.  Ames,  11 
Oh.  Clr.  Ct.  383,  6  Oh.  Cir.  Dec.  403; 
Williams  v.  Fortlage,  17  Oh.  Clr.  Ct. 


N.  S.  242. 

Porto  RJco. — Light,  etc.,  Co.  v. 
Segura,  1  Porto  Rico  Fed.  607. 

S.  D. — Barnard,  etc.,  Mfg.  Co.  v. 
Galloway,  5  S.  D.  205,  58  NW  566. 

Tex. — Barlow  v.  Cotulla,  173  SW 
874;  Gibson  v.  Irby,  17  Tex.  173:  Bar- 
low V.  Cotulla,  (Civ.  A.)  141  SW  292; 
Whltsett  V.  Carney,  (Civ.  A.)  124  SW 
443;  Wilson  v.  Ellis.  (Civ.  A.)  106 
SW'll62. 

Wash. — Wright  v.  Tacoma,  87 
Wash.  334,  151  P  837;  Zindorf  v.  TU- 
lotson,  83  Wash.  472.  145  P  587. 

W.  Va. — Charleston  Lumber  (Jo.  v. 
Friedman,  64  W.  Va.  151,  61  SE  815. 

Wyo. — Hanover  Canal  Co.  v.  Wil- 
son, 22  Wyo.  427,  143  P  845. 

16.  U.  S. — ^Empire  State  Surety 
Co.  V.  Hanson,  184  Fed.  68,  107  CCA  1. 

Del. — Unruh  v.  Taylor.  18  Del.  42, 
48    A   615. 

Oa. — Gude  v.  H.  J.  Bailey  Co..  4  Qa. 
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.  .  .  appears  to  have  been  carefullr 
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sons already  stated,  we  think  it  ex- 
pressed the  meaning  of  the  partiea 
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Wescott  V.  Mitchell,  96  Me.  377.  Zii, 
60  A  21. 

ae.     See  supra  il   144-844. 


For  IMsr  MUMS,  dsvslopsMBta  and  oluuvMi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmtier. 


§§  608-609] 


CONTRACTS 


[13  C.  J.]     593 


modified  contraet  may  be  supported  by  a  considera- 
tion consisting  in  the  compromise  or  adjustment  of 
a  doubtful  or  disputed  claim,"  a  modification  of 
the  obligations  on  both  sides,^  the  surrender  of  a 
right,"  the  release  of  an  existing  liability,'"  per- 
fonnanee  of  acts  to  which  the  party  is  not  bound 
by  the  or^^al  contract,"  payment  of  interest,''  or 
even  the  securing  of  an  investment  for  money." 
The  consideration  of  a  modification  of  an  executory 
contract  may  rest  in  the  mutual' assent  of  the  par- 
ties to  the  new  agreement,**  in  the  substitution  of 


the  new  contract  for  the  old,**  in  mutual  promises 
to  p^orm,"  or  in  the  performance  of  the  new 
contract."  As  to  how  far  a  duty  which  a  party  is 
already  under  a  contract  obligation  to  perform  may 
furnish  a  consideration  for  a  modified  agreement 
the  courts  are  in  some  conflict;  but  this  question 
has  already  been  discussed.'^ 

[(  609]  4.  Oral  Modification  of  Written  Contract 
— a.  Cteneral  Rule.  A  written  contract  may,  in  the 
absence  of  statutory  provisionJs  requiring  a  writing, 
be  modified  by  a  subsequent  oral  agreement.'' 
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245;  Cummings  v.  Putnam,  19  N.  .H. 
569;  Barker  v.  Barker,  18  N.  H.  333; 
Grafton  Bank  v.  Woodward,  5  N.  H. 
99,  20  AmD  566;  Buel  v.  Miller,  4 
N.  H.  196;  Robinson  v.- Batchelder,  4 
N.  H.  40. 

N.  J.— Troth  V.  MlllvlUe  Bottle 
Works,  89  N.  J.  L.  219,  98  A  435; 
Church  V.  Florence  Iron  Works,  45 
N.  J.  L.  129;  Sharp  v.  Wyckoff.  39 
N.  J.  Ed.  376;  Maryott  v.  Renton.  21 
N.  J.  Bq.  381;  Tompkins  v.  Tompkins, 
21  N.  J.  %.  338;  McKlnstry  v.  Runk. 

12  N.  J.  Eq.    60. 

N.  T.— Solomon  v.  Vallette,  162 
N.  T.  147,  46  NE  324;  Eagle  iron 
Works  V.  Farley,  83  App.  Div.  82,  82 
NTS  603  [aff  178  N.  Y.  695  mem,  70 
NB  1098  meih];  Clark  v.  Dales.  20 
Barb.  42:  New  York  v.  Butler,  1 
Barb.    326;    Wood   v.   Perry,   1    Barb. 
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[$  610]  b.  Statutory  BestiictioiiB."  Statutes  pro- 
viding that  a  contract  in  writing  cannot  be  altered 
otherwise  than  in  writing,  or  by  an  executed  oral 
agreement,  are  in  force  in  California,*^  North  Da- 
kota,** South  Dakota,**  Oklahoma,**  and  some  other 
states.*"  An  executed  agreement  within  the  meaning 
of  these  statutes  is  one  the  object  of  which  is 
fully  performed,*'  and  must  consist  in  the  doing  or 
the  suffering  of  something  not  required  to  be  done 
or  suffered  by  the  terms  of  the  writing.*'  Such  a 
statute  has  been  held  to  have  no  application  where 
the  original  agreement  is  completely  abrogated  and 
A  new  agreement  substituted.* 

[$  611]  c.  Oontractnal  Besbrictioiui.    A  written 


contract  may  be  modified  by  the  parties  thereto  in 
any  manner  they  choose,  notwithstanding  agree- 
ments prohibiting  its  alteration,  except  in  a  par- 
ticular manner.*"  So  it  is  generally  held  that  a  eon- 
tract  stipulating  that  any  modification  must  be  in 
.writing  may  nevertheless  be  modified  verbally.'" 
Cases  involving  such  stipulations,  however,  usually 
are  complicated  by  the  further  question  of  the  au- 
thority of  a  representative  of  one  of  the  parties  to 
agree  to  a  new  oral  contract,'^  and  are  not  within 
the  scope  of  this  article.'' 

[i  612]  6.  Parol  Modification  of  Sealed  Oontracts 
— a.  In  GeneraL  The  ancient  rule  of  the  common 
law  was  that  the  new  ag:reement  to  discharge  the  old 


114;  Porter  v.  Swan,  17  NTS  3B1; 
Stearns  v.  St.  I^ouis,  etc.,  R.  Co.,  4 
NTSt  71 B;  Schmidt  v.  Couperth- 
walt,  66  HowPr  477;  Blood  v.  Good- 
rich, 9  Wend.  68,  24  AmD  121;  LAng- 
worthy  v.  Smith,  2  Wend.  687,  20 
AmD  652;  Bailey  v.  Johnson,  9  Cow. 
IIB;  Frost  v.  Everett,  6  Cow.  497; 
Keating  v.  Price,  1  Johns.  Cas.  22, 
1  AmD  92. 

Oh. — Thurston  v,  Ludwle,  6  Oh.  St. 
1.    67  AmD  328. 

Okl. — Flnola  Mfg.  Co.  v.  Paulsen, 
161  P  196;  Smith-wogran  Hardware, 
etc.,  Co.  V.  Jos.  W.  Moon  Buggy  Co., 

28  Okl.  161,  108  P  1103. 

Or. — Wakefield  v.  Supple,  82  Or. 
595,  160  P  376;  City  Messenger,  etc., , 
Co.  V.  PosUl  Tel.  Co.,  74  Or.  433.  146 
P  657;  Plppy  v.  Winslow,  62  Or.  219, 
125  P  298;  Zaneilo  v.  Smith,  etc.,  Iron 
Works,  62  pr.  213.  124  P  660. 

Pa. — Achenbach  v.  Stoddard,  263 
'  Pa.  338,  98  A  604;  Noel  v.  Kessler, 
252  Pa.  244.  97  A  446;  Beatty  v. 
Lanelere.  194  Pa.  605,  45  A  653; 
Halone  v.  Philadelphia,  etc.,  R.  Co., 
157  P«.  430,  27  A  756;  Holloway  v. 
Frlck,  149  Pa.  178,  24  A  201;  Locust 
Mountain  Water  Co.  v.  Torgey,  13  A 
>66{  McNlsh  V.  Reynolds,  95  Pa.  483; 
Mcurann   v.    North   Lebanon   R.   Co., 

29  Pa.  82;  WhitehiU  v.  Schwarts,  27 
Fa.  Super.  526. 

Porto  Rico. — San  Jutui  Light,  etc., 
Co.  V.  Segura,  1  Porto  Rico  Fed.  607. 

S.  C. — Solomons  v.  Jones,  5  S.  C.  L. 
64,  6  AmD  538.  ^ 

Tex. — Panhandle,  etc.,  R.  Co.  v. 
Bell.  (Civ.  A.)  189  SW  1097;  Braden- 
Zander  Constr.  Co.  v.  Seng,  (Civ.  A.) 
179  SW  1103;  Weeks  v.  Stevens,  (Civ. 
A.)   155  SW  667. 

Vt. — Powers  V.  Rutland  R.  (^.,  88 
Vt.  376,  92  A  463;  Cutler  v.  Smith. 
48  Vt.  577;  Flanders  v.  Fay.  40  Vt. 
816;  Sherwln  v.  Rutland,  etc.,  R.  Co., 
24  Vt.  347:  Blood  v.  Bnos,  12  Vt.  626, 
36  AmD  363. 

W.  Va. — Shepherd  v.  Wysong,  t  W. 
Va.  46. 

Wis. — ^Wisconsin  Sulphite  Fibre  Co. 
V.  D.  K.  Jeffrls  Lumber  Co.,  132  Wis. 
1,  111  NW  237;  Maher  v.  Davis,  etc.. 
Lumber  Co.,  86  Wis.  630,  67  NW  357; 
Brown  v.  Everhard,  52  Wis.  206,  8 
NW  725. 

Env. — Williams  v.  Moss'  Empires, 
Ltd.,  [1916]  3  KB.  242;  Goss  v. 
Nugent,  5  B.  &  Ad.  68,  27  ECL  34, 
110  Reprint  713. 

Alta. — Frith  V.  Alliance  Inv.  Co.,  6 
Alta.  L.  197,  201  tcit  Cyc). 

Man. — Clements  v.  Fairchlld  Co.,  15 
Man.  478,  1  WestLR  524. 

40.  statnta  of  fXands  m  aSaotiiMr 
oral  modlflcation  see  Frauds,  Statute 
of  [20  <3yc  287]. 

A.  See  Fairbanks  v.  Nelson,  217 
Fed.  218,  133  CCA  212:  Beeson  v. 
Wright,  159  Cal.  133,  112  P  1091;  In  re 
McDougald.  146  Cal.  196,  79  P  876; 
Benson  v.  Shotwell,  103  Cal.  163,  37  P 
147;  Brenberg  v.  Peters,  66  Cal.  114, 
4  P  1091;  Credit  Clearance  Bureau  v. 
George  A.  Hochbann  Contracting  Co., 
26  Cal.  A.  546,  144  P  315;  Purltas 
Laundry  Co.  v.  Green,  15  Cal.  A.  654, 
115  P  660;  Beaver  v.  Continental 
Bldg..  etc..  Assoc,  15  Cal.  A.  190,  116 
P  1105;  Righetti  v.  RIghetti,  6  Cal. 
A.   249,   90   P  50    (where  an  executed 


oral  agreement  to  waive  Interest  was 
sustained);  Hause  v.  Phillips,  2  Cal. 
A.  IB,  82  P  1127.  \ 

40.  See  Wynn  v.  Coon«n,  31  N.  D. 
160,  153  NW  980;  3.  I.X:ase  Thresh- 
ing Mach.  Co.  V.  Loomis.  31  N.  D.  27. 
153  NW  479;  Annis  v.  Burnham,  IB 
N.  D.  677,  581,  108  NW  549  (where 
the  court  said,  in  construing  the  pro- 
vision: "Its  terms  clearly  repel  the 
idea  that  such  contract  can  be  orally 
modified  so  far  as  its  executory  pro- 
visions are  concerned.  We  have  re- 
cently considered  this  question  in 
Cugham  v.  Larson,  13  N.  D.  373,  100 
NW  1088,  and  it  was  there  decided 
that  said  section  applies  to  all  con- 
tracts in  writing  whether  the  altera- 
tion attempted  by  parol  agreement 
pertain  to  the  performance  or  to 
other  terms  of  the  contract");  Reeves 
v.  Bruening,  13  N.  D.  167,  100  NW 
241. 

48.  See  Share  v.  Coats,  29  S.  D. 
603,  137  NW  402;  Klmm  v.  Wolters, 
28  S.  D.  255,  133  NW  277. 

44,  See  Malsen  v.  Cartwrlght,  43 
Okl.  737,  144  P  375;  Early  v.  King,  38 
Okl.  206,  135  P  286;  Baker  v.  Haswell, 
36  Okl.  429,  128  P  1086;  HalseU  v. 
Renfrow,  14  Okl.  674,  78  P  118,  2 
AnnCas  286  [all  202  U.  S.  287,  26  SCt 
610,   50  L.  ed.   1082].      ~ 

4&  See  statutory  provisions;  and 
Kinsman  v.  Stanhope,  60  Mont.  41, 
144  P  1088,  LRA1916C  443. 

4e.  Pearsall  v.  Henry,  153  Cal. 
814,  326,  95  P  164,  159;  Harloe  v. 
Lamble,  132  Cal.  133,  64  P  88;  Hene- 
han  V.  Hart,  187  Cal.  666,  60  P  426; 
Mackenzie  v.  Hodgkln,  126  Cal.  591, 
59  P  36,  77  AmSR  209;  Piatt  v. 
Butcher,  112  Cal.  634,  44  P  1060; 
Thompson  v.  Gomer,  104  Cal.  168,  37 
F  900,  43  AmSR  81.  See  Share  y. 
Coats,  29  S.  D.  603,  137  NW  iOi 
(holding  that  an  oral  modification  of 
a  written  contract  employing  a 
broker  to  sell  real  estate  is  not  ex- 
ecuted, so  as  to  be  binding,  until  pay- 
ment has  been  made  under  it). 

47.  Jones  v.  Longerbearo,  22  S.  D. 
626.   119  NW  1000. 

48.  PearsaU  v.  Henry,  168  Cal. 
314,  95  P  164,  159;  Proud  v.  Strain, 
11  Cal.  A.  74,  103  P  949. 

49.  Polk  v.  Western  Assur.  Co., 
114  Mo.  A.  614,  90  SW  397;  Dowagiac 
Mfg.  Co.  V.  Hellekson,  13  N.  D.  257. 
261,  100  NW  717  (where  the  court 
said:  "When  the  contract  prescribes 
the  manner  in  which  it  may  be  modi- 
fled,  waived,  released,  or  approved,  it 
Is  competent  for  the  parties  to  modify 
it  or  release  it  or  approve  it  in  a  dif- 
ferent ma,nner  by  a  valid  contract 
that  is  executed"). 

50.  U.  S.— Caldwell  v.  Schmul- 
bach,  175  Fed.  429;  Ford  v.  U.  S.,  17 
Ct.  (31.  60. 

Ala. — Long  V.  Shepherd,  159  Ala. 
695,  48  S  676;  Tilley  v.  Bartow,  8  Ala. 
A.   639,   62  S  330. 

Cal. — McFadden  v.  McDonnell,  18 
Cal.  160. 

Ind. — German-American  Ins.  Co.  v. 
Teagley,  163  Ind.  651,  667,  71  NB  897, 
2  AnnCas  275   [clt  Cyc]. 

Ky. — New  York  Home  Ins.  Co.  v. 
Gaddis,  3  KyL  159. 

Me. — Copeland  v.  Rewett,  96  Me. 
525,  53  A  36.    . 


Mass.— Bartlett  v.  Stanchfleld.  143 
Mass.  894,  19  NE  549,  2  LRA  625. 

Mich. — Westchester  F.  Ins.  Co.  t. 
Earle.  33  Mich.  143. 

Miss. — New  York  L.  Ins.  Co.  v. 
O'Dom.  100  Miss.  219,  E6  S  879,  Ann 
Casl914A  B83. 

Mo. — Day  v.  Mechanics',  etc,  Ina 
Co.,  88  Mo.  326,  67  AmR  416. 

Ncbr. — McLeod  v.  Genius,  81  Nebr. 
1.  47  NW  473;  Erskine  v.  Johnson,  23 
Nebr.  261,  36  NW  610. 

N.  J.-^Denoth  v.  Carter.  8S  N.  J.  L. 
96,  88  A  836;  Headley  v.  Cavileer.  82 
N.  J.  L.  635,  82  A  908.  48  LRANS 
664. 

N.  T. — CarrdU  v.  (Charter  Oak  Ina 
Co.,  1  Abb.  Dec.  316,  10  AbbPrNS  166. 

N.  D. — Dowaglac  Mfg.  Co.  v.  Hel- 
lekson, 13  N.  D.  257,  262,  100  NW 
717  [clt  Cyc]. 

Oh. — Benedict  v.  Cincinnati,  7  Oh. 
Dec.   (Reprint)  261,  2  ClncLBul  33. 

Or. — Plppy  V.  Winslow,  62  Or.  219, 
125  P  298. 

S.  D. — Osborne  v.  Stringham,  4  S. 
D.  693,   57  NW  776. 

Tex. — ^A.  J.  Anderson  Electric  Co.  v. 
Cleburne  Water,  etc.,  Co.,  (CMv.  A) 
44  SW  929;  A.  J.  Anderson  Electric 
Co.  v.  Cleburne  Water,"  etc.,  Co.,  (Civ. 
A.i    27  SW  504. 

W.  Va. — Simpson  v.  Mann.  71  W. 
Va.  616,  76  SE  896,  896,  48  LRANS 
679  [cit  Cyc]. 

See  Ritchie  v.  State,  89  Wash.  95, 
81  P  79  (holding  that  provision 
should  be  considered  in  determining 
if  modification  was  in  fact  made). 

"Attempts  of  parties  to  tie  up  by 
contract  their  freedom  of  dealing 
with  each  other  are  futile.  The  con- 
tract is  a  fact  to  be  taken  Into  .ac- 
count in  interpreting  the  subsequent 
conduct  of  the  plaintiff  and  defend- 
ant, no  doubt.  But  it  cannot  be  as- 
sumed, as  matter  of  law,  that  the 
contract  governed  all  that  was  done 
until  it  was  renounced  in  so  many 
words,  because  the  parties  had  a 
right  to  renounce  it  in  any  way  and 
by  any  mode  of  expression  they  saw 
fit.  They  could  substitute  a  new  oral 
contract  by  conduct  and  intimation, 
as  well  as  Dy  express  words."  Bart- 
lett V.  Stanchfield,  148  Mass.  894,  396, 
19  NE  649,  2  LRA  626  (per  Holmes. 
J). 

"No  matter  how  stringently  such 
clauses  may  be  worded.  It  is  always 
open  for  the  parties  to  agree,  orally 
or  otherwise,  upon  proper  consider- 
rtlon,  that  they  shall  be  partially  or 
entirely  disregarded  and  another 
arrangement  substituted."  Headley 
V.  Cavileer,  82  N.  J.  L.  <86,  638,  82  A 
908.  48  LRANS  564. 

BnlldlBV  ooBtiaot  acovlsioai 
mgtdamt  aodUloatlaa  see  Building  and 
Construction  Contracts  I  61. 

51.  See  Ashley  v.  Rocky  Ht.  Bell 
Tel.  Co.,  25  Mont.  286,  64  P  765 
(where  a  provision  that  a  telephone 
contract  could  not  be  varied  or 
waived,  except  by  a  writing  signed 
by  the  general  manager,  was  up- 
held). 

S8.    Oiora  refersBoasi 
Agent's    authority    to    modify    con- 
tracts see  A^ncy   i   289. 
Contracts  of  corporations  geneially 

see   Corporations   [10   Cyc    1000  et 

seql. 


For  later  oases,  developaieitts  and  oltanfea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note'  number. 
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mnst  have  been  in  the  saiiie  fonn  or  at  least  in  as 
high  a  form  as  the  old,  and  henee  a  sealed  exeeutoiy 
agreement  eonld  not  be  modified  or  disohaiged  by  a 
parol  agreement,  whether  oral  or  in  writing;  and 
this  rale  has  been  repeatedly  followed  in  the  United 
States. '^  In  Pennsylvania,  however,  there  are  de- 
cisions to  the  contrary.'^  And  even  in  jarisdietions 
where  the  general  rule  is  followed  it  has  been  held 
that  the  time  fixed  for  the  performance  of  a  con- 
tract under  seal  may  be  extended  by  parol,"  and 
that  the  parties  may  by  parol  fix  the  time  'of  per- 
formance where  the  contract  is  silent  on  the  snb- 
jeet.^  The  role  requiring  an  instrument  of  equal 
digzdty  to  vary  a  contract  under  seal  applies,  al- 
though the  orinnal  contract  would  have  been  valid 
without  a  seal.  The  fact  that  a  contract  not  under 
seal  is  secured  by  a  mortgage  under  seal  does  not 
prevent  modification  of  the  contract  by  a  subsequent 
parol  agreement." 


Modification  of  Insurance  policies  see 

Plre  Insurance  [19  Cyc  iti];  Life 

Insurance  [S5  Cyc  861]. 

53.  TJ.  8. — In  re  Johnson,  125  Fed. 
838.  Compare  CartrlKht  v.  Bostwlck, 
5  F.  Cas.  No.  2.481  Tholdlng  that  a 
bond  under  seal  is  not  superseded  by 
a  subsequent  parol  asreement  of  ex- 
actly like  terms  and  effect  which 
rests  on  no  mutuality,  and  as  to 
which  the  promisee  parts  with  noth- 
ing, nor  assumes  any  responsibility). 

Ala.— Standifer  v.  White,  9  Ala. 
527. 

AjTk. — ^MlUer  v.  Hemphill,  9  Ark. 
488. 

Conn. — Smith  v.  Lewis,  24  Conn. 
624.  6S  AmD  180. 

Fla. — Tlschler  t.  Kurts,  86  Fla.  828, 
17  S  CSl. 

111.— Tockey  v.  Uarlon,  269  III.  842, 

110  NB  34;  Lanum  v.  Harrington.  267 
111.  67,  107  NG  826;  Becker  v.  Becker, 
250  111.  117,  »S  NB  70,  AonCa8l912B 
275;  Starln  v.  Kraft.  174  111.  120,  60 
NK  10S»  [aff  78  111.  A.  374];  Alschu- 
ler  v.  Schlff,  164  IIL  298,  46  NE)  424: 
Leavitt  V.  Stem,  159  111.  526,  42  NB 
869  [aff  65  HI.  A.  416];  Loach  v.  Far- 
num.  90  111.  868;  Emery  v.  Mohler,  69 
HI.  221;  Hume  v.  Taylor,  68  111.  48; 
Chapman  t.  McGrew,  20  111.  101; 
Hiett  V.  Tumer-Hudnut,  183  111.  A. 
624:  Pelouze  v.  Gibbons,  167  111.  186; 
Richmond  v.  Radke,  132  III.  A.  473; 
Munson  t.  Henogr,  109  111.  A.  802; 
Jones  V.  ChambeFlain,  97  111.  A.  328; 
Frankfort  Whiskey  Process  Co.  t. 
ManhatUn  DlstilUns  Co.,  46  111.  A. 
432;  Albrecht  T.  Kralslnger,  44  HI. 
A.  313;  Kneedler  v.  Anderson,  43  111. 
A.  317;  Gilbert  v.  Coons,  37  111.  A. 
448;  U.  S.  Equitable  L.  Assur.  Soc. 
V.  Smith,  26  111.  A.  471;  Illinois  Cent. 
R,  Co.  V.  Baltimore,  etc,  K.  Co.,  28 
111.   A.   631  [aff  137  111.  9,  27  NE  381. 

Ind. — ^American  Food  Co.  v.  Hal- 
stead.  166  Ind.  633,  637,  76  NB  251 
icit  Cyc];  Woodberry  v.  Duvall,  16 
nd.  160;  Woodruff  v.  Dobbins,  7 
Blackf.  682;  Slnard  T.  Patterson.  3 
Blackf.  863. 

Ky. — Handley  v.  Ifoorman.  4  Bibb 

-1- 

N.  H. — ^McMurphy  v.  Garland.  47 
N.  H.  816. 

N.  J. — Hogencamp  v.  Ackerman,  24 
N.  J.  U  18$. 

N.  T. — Lawrence  v.  Miller,  86  N. 
T.  181;  French  v.  New,  28  N.  Y.  147: 
Mitchell  v.  thinmore  Realty  Co.,  156 
App.  Dlv.  117.  141  NTS  89  [aff  213  N. 
Y.  669  mem,  107  NE  1081  memj;  In- 
terrante  v.  Levlnson,  129  App.  Dlv. 
496,  113  NTS  1082;  Coe  v.  Hobby,  7 
Hun  167  (aff  72  N.  Y.  141,  28  AmR 
120];  Napier  v.  Spielmann,  64  Misc. 
96,  103  NTS  982  [aff  127  App.  Div.  667, 

111  NTS  983  (ail  196  N.  Y.  676  mem, 
90  NB  1162  mem)];  Morlts  v.  Koenig, 
1  Misc.  186,  21  NYS  6;  Kuhn  v.  Ste- 
vens. S6  HowFr  276;  Biddy  v.  Graves, 
Zi  Wepd.  82;  Allen  v.  Jaqulsh,  21 
Wend.  628;  Delacroix  v.  Bulkley,  IS 
W^end.  71. 

Tenn. — Bond  v.  Jackson,  Cooke  600. 


Vt. — Sherwln  v.  Rutland,  •tc,  R. 
Co^  24  Vt.  847.    . 

mag. — Spence  t.  Healey,  8  Exch. 
668,  1C6  Reprint  1620;  West  v.  Blake- 
way.  2  M.  &  a.  729,  40  BCL  828,  1(> 
ReiHint  940;  Cordwent  v.  Hunt,  8 
Taunt.  696,  4  BCL  394,  129  Reprint 
616;  Thompson  v.  Brown,  7  Taunt, 
666,   2  BCL  635,   129   Reprint   261. 

[a]  Baasoa  for  ml*.— "One  good 
reason  for  such  a  rule  Is,  that  a 
party  will  not  be  permitted  to  en- 
force a  contract,  or  the  opposite 
party  to  defeat  its  enforcement,  by 
relylns  on  a  contract  part  of  which 
is  in  writing  under  seal  and  part  a 
parol  agreonent."  Alschuler  v.  Schlff, 
164  111.  298,  802,  46  NB  424. 

WaiTMF  of  eoadltloB  la  maIsA  oob- 
traot  see  Infra  I  765. 

64.  Kime  v.  Tobyhanna  Creek  Ice 
Co..  240  Pa.  61,  87  A  278;  Wllgus  v. 
Whitehead,  89  Pa.  131;  McOrann  v. 
North  Lebanon  R.  Co.,  29  Pa.  82;  La- 
wall  v.  Rader,  2  Grant  (Pa.)_426. 
But  see  Vaughn  v.  Ferris,  2  Watts 
&  S.  (Pa.)  46  (holding  that  an  agree- 
ment cannot  be  partly  In  parol  and 
partly  under  seal). 

56.  Flanders  v.  Barstow,  18  Me. 
867;  Stryker  v.  Vanderbllt.  26  N.  J. 
L.  482:  Stone  v.  Sprague,  20  Barb. 
(N.  Y.)  609:  Esmond  T.  Benschoten, 
12  Barb.  (N.  Y.)  866;  Flynn  v.  Mc- 
Keon,  18  N.  T.  Super.  203:  Fleming 
v.  Gilbert,  8  Johns.  (N.  Y.)  528;  Bar- 
ker V.  Troy,  etc,  R.  Co.,  27  Vt.  766. 

66.  Lawrence  v.  Miller,  86  N.  Y. 
131. 

67.  Loach  V.  Farnum,  90  111.  868; 
Morehouse  v.  Terrill,  111  111.  A.  460. 

68.  Woodberry  v.  Duvall,  16  Ind. 
160. 

8*.  Nash  V.  Armstrong,  10  C.  B. 
N.  S.  259,  100  BCL  269,  142  Reprint 
451  (where  a  person  had  let  rooms 
to  another  by  contract  under  seal 
for  a  certain  time,  at  a  rent  to  be 
ascertained  in  a  certain  way,  and 
after  his  death  his  administrator  en- 
tered Into  a  parol  agreement  with  the 
tenant  by  which,  in  consideration  of 
a  certain  sum  to  be  paid  by  the  lat- 
ter to  be  taken  as  a  reasonable  rent, 
neither  party  should  be  called  on  to 
perform  his  part  under  the  deed. 
The  tenant  failed  to  make  the  pay- 
ment so  agreed  on  And  the  adminis- 
trator sued  him  on  the  parol  contract, 
and  it  was  held  that  the  parol  con- 
tract created  a  new  binding  obliga- 
tion). 

60.  U.  S. — Chesapeake,  etc..  Canal 
Co.  V.  Ray,  101  U.  S.  622,  85  L.  ed. 
792. 

Ala. — Robinson  v.  Bullock,  66  Ala. 
648. 

Cal. — McDonald  v.  Mquntain  Lake 
Water  Co.,  4  Cal.  386;  Whiting  v. 
Heslep,  4  Cal.  327:  Beach  v.  Covll- 
lard,  4  Cal.  315;  Green  v.  Wells,  8 
Cal.  684. 

111.— Yockey  v.  Marlon,  269  IIL  342, 
110  NB  34;  Jones,  etc.,  Co.  v.  Crary, 
234  111.  26,  84  NB  661  [aff  138  111.  A. 
2261;  Snow  v.  Grlesheimer,  220  III. 
106.  109,  77  NB  110  [olt  Cyc];  Brett- 


[i  613]  b.  Pand  Ckmtraet  at  Vaxianee  witb  8«alad 
Gwitraeti,  It  is  elearly  settled  that  parties  who 
have  nndertaken  contractual  obligations  by  an  agree- 
ment under  seal  may  luevertheless  enter  into  a  new 
parol  agreement  creating  obligations  separate  from 
the  old  ones,  and  at  variance  with  them,  and  such 
new  agreement  will  be  binding."* 

[$  614]  c  Parol  Agreeinent  Acted  on.  And  in 
this  country  it  is  almost  universally  held  that  where 
a  contract  under  seal  has  been  rescinded  or  modified 
or  altered  by  a  subsequent  parol  agnreement,  and  this 
new  agreement  has  been  executed,  the  parol  agree- 
ment may  be  shown  in  an  action  on  the  sealed 
instrument."' 

[$  615]  0.  Operation  and  Effect.  An  agreement, 
when  changed  by  the  mutual  consent  of  the  parties, 
becomes  a  new  agreement,"^  which  takes  the  place 
of  the  old,"  and  consists  of  the  new  terms  and  as 
much  of  the  old  agreement  as  the  parties  have 

mann  v.  Fischer,  216  III.  142,  74  NB 
777;  Alschuler  v.  Schlff,  164  111.  298, 
46  NB  424;  Cooke  V.  Murphy.  70  111. 
96;  White  v.  Walker,  81  111.  422;  Gum 
V.  Tlbbs,  134  111.  A.  280. 

Ind. — Dlckerson  v.  Rlplet  County, 
6  Ind.  128,  63  AmD  873;  imthank  v. 
Henry  County  Tump.  Co.,  6  Ind.  126. 
See  American  Food  Co.  v.  Halstead, 
166  Ind.  633,  76  NB  261  (holding  per- 
formance to  amount  to  equitable  dis- 


charge). 

Hd. — Hersog  v.  Sawyer,  61  Md.  344. 

Mass. — Holdsworth  v.  Tucker,  143 
Mass.  369,  9  NB  764;  Mill  Dam  Fdy. 
V.  Henry,  21  Pick.  417;  Munroe  v. 
Perkins,   9   Pick.   298,   20   AmD   476. 

Minn. — McClay  v.  Gluck,  41  Minn. 
198.  42  NW  875;  Slebert  v,  Leonard. 
17  Minn.  433.. 

Mo.— Pratt  V.  Morrow,  46  Mo.  404. 
100  AmD  381;  Lancaster  v.  BlUot,  65 
Mo.  A.  249. 

N.  H.— McMurphy  v.  Garland,  47  N. 
H.   316;  Buel  v.  Miller,  4  N.  H.   196. 

N.  J. — Van  Syckel  v.  O'Heam,  60 
N.  J.  Eq.  173.  24  A  1024;  Bassini  v. 
Brockner,   10  N.  J.  L.  J.   106. 

N.  Y. — McCreery  v.  Day,  119  N.  Y. 
1,  23  NB  198,  16  AmSR  798.  6  LRA 
603;  Lawrence  v.  Miller,  86  N.  Y. 
131;  Jenks  v.  Robertson,  68  N.  Y. 
621;  Dodge  v.  CrandalL  30  N.  Y.  294: 
Mitchell  V.  Dunmore  Realty  Co.,  166 
App.  Dlv.  117,  141  NYS  89  [aff  218 
N.  Y.  669  mem,  107  NB  1081  mem]: 
New  York  L.  Ina.  Co.  v.  Casey,  81 
App.  Dlv.  92,  81  NYS  1  [rev  on  other 
grounds  178  N.  T.  381,  70  NE  916]; 
Miller  v.  Sullivan,  33  Misc.  762,  67 
NYS  168;  Allen  v.  Jaqulsh,  21  .Wend. 
628;  Dearborn  v.  Cross,  7  Cow.  48; 
Jewell  V.  Schroeppel,  4  Cow.  664; 
Fleming  v.  Gilbert,   8   Johns.  628. 

N.  C. — Cabe  v.  Jameiaon.  32  N.  C. 
193,    61    AmD   386. 

Pa — McCauley  v.  Keller,  180  Pa. 
53,  18  A  607,  17  AmSR  768;  Le  Fevre 
V.  Le  Fevre,  4  Serg.  &  R.  241,  8  AmD 
696.  See  French  v.  Whlttlcar,  8 
Phlla  51  (applying  doctrine  of  estop- 
pel). 

Vt. — Hydevllle  Co.  v.  Bagle  R,  etc, 
Co.,  44  Vt.  896;  tiawrence  v.  Dole,  11 
Vt  649. 

Va — Phelps  v.  Seely,  22  Oratt.  673. 

W.  Va. — Arbogast  v.  Mylius,  66  W. 
Va.  101,   46  SB  809. 

Wis. — Martineau  v.  May,  18  Wis. 
64. 

81.  United  Transp.,  etc.,  Co.  v. 
New  York,  etc,  Transp.  Line  180  Fed. 
902  [aff  186  Fed.  886,  107  CCA  442]; 
Mahaffey  v.  Wisconsin  Cent.  R.  Co.. 
147  111.  A.  43;  Braden  v.  Randies, 
128  Iowa  663,  106  NW  196;  Theall  v. 
Cowper,  6  NYSt  717.  But  see  Eng- 
land V.  Houser,  178  Mo.  A.  70,  188 
SW  880  (holding  that  it  la  not  every 
addition  to,  or  variation  of,  a  con- 
tract that  nuikes  a  new  contract, 
parties  being  always  at  liberty  to 
adjust  contracts  where  they  do  not 
materially  affect  their  rights). 

ea.  U.  S.— Hall  V.  Butler.  224  Fed. 
709.  140  CCA  249:  Denlson  v.  Shaw- 
mut  Mln.  Co..  169  Fed.  102.  86  CCA 
292;  Grand  Trunk  Western  R.  Co.  v. 
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agreed  shall  remain  unchanged;  in  other  words,  a 
contract  may  be  abrogated  in  part  and  stand  as  to 
the  residue.  Where  a  written  contract  is  modi- 
fied verbally  the  entire  contract  becomes  an  oral 
<>ne.** 

A  failure  to  perform  the  new  contract  does  not 
revive  the  old." 


Extension  of  time.  The  period  for  the  perfonn- 
anee  of  a  written  contract  or  the  payment  of  money 
may  be  enlarged  by  agreement,  and  an  action  on 
the  contract  cannot  be  sustained  until  the  expiration 
of  the  new  time.^  A  change  in  a  contract  whieh 
does  away  with  the  time  limit  provision  therein 
gives  a  reasonable  time  for  performance,  aad  not 


Chicago,  etc.,  K.  Co.,  141  Fed.  786, 
73  CCA  43  [certiorari  den  201  U.  S. 
<4S  mem,  26  SCt  780  mem,  50  L.  ed. 
903   memj. 

Cal. — Gfray  v.  Bonnell,  19  Cal.  A. 
243,  126  P  355;  Sprague  v.  Hart,  11 
Cal.  A.   782.   106  P  690. 

Colo. — Norton  v.  McAllaber,  22 
Colo.   A.   293,    123    P   963. 

Conn. — Malkan  v.  Hemming,  82 
Conn.   293,   73  A  762. 

Hawaii. — Ting  v.  Bom,  21  Hawaii 
662,    660    [clt   Cyc]. 

lU. — Hutchinson  v.  Coonley,  209 
111.  437.  70  NE  686;  Grosse  V.  Sweet, 

188  111.  656,  69  NE  432  [aS  89  111.  A. 
418];  Stow  T.  Russell.  36  111.  18. 

Ind, — McDonough  v.  Kane,  76  Ind. 
181.     . 

lowk. — (Joss  v., Smith,  169  NW  984; 
Barnes  v.  Century  Sav.  Bank,  165 
Iowa  141.  144  NW  367;  Sioux  City 
Stock-Tasds  Co.  v.  Slouz  City  Pack- 
ing Co.,  110  Iowa  396,  81  NW  712. 

Ky. — Walton-Wllson-Rodes  Co.  v. 
McKltrick,  141  Ky.  415,  182  SW  1046. 

Md.— Llnz  V.  Schuck,  106  Md.  220, 
67  A  286,  124  AmSR  481,  11  LRANS 
789,    14  AnnCas   496. 

Mass. — Magnolia  Metal  Co.  v.  Gale, 

189  Mass.  124,  76  NB  219;  Thomas 
V.  Barnes,  156  Mass.  681,  31  NB  683: 
Rogers  v.  Rogers,  139  Mass.  440,  1 
NE  122;   Pelrco  v.   Dorr,   8  Pick.  239. 

Mich. — Brucker  v.  Manistee,  etc., 
R.  Co.,  168  Mich.  330,  130  NW  822. 

Mo. — Pounds  V.  Coburn,  210  Mo. 
116,  107  SW  1080;  Lanltl  v.  King,  93 
Mo.  618,  8  SW  283;  Howard  v.  Scott, 
98  Mo.  A.  609,  72  SW  709;  Hugglns 
T.  Safford,  67  Mo.  A.  469. 

N.  T. — McCreery  v.  Day,  119  N.  Y. 
1,  23  VIE  198,  16  AmSR  793,  6  LRA 
603;  Mogulewsky  v.  Rohrlg,  104  App. 


Div.  147,  93  NYS  690;  Spier  v.  Hyde, 
92  App.  DIv.   467,   87   NTS   285. 

N.  C. — Lilpschutz  V.  Weatherly,  140 
N.  C.  366,  63  SE  132;  Brown  v.  Ca- 
tawba River  Lumber  Co.,  117  N.  C. 
287,   23   SK   263. 

Okl. — Brown  v.  Coppadge,  163  P 
817;  Plnola  Mfg.  Co.  v.  Paulsen,  161 
P  195. 

Or. — Good  V.  Smith,  44  Or.  678,  76 
P  364. 

Pa. — McCauly  v.  Keeler,  130  Pa.  63, 
18  A  607,   17  AmSR  768. 

Tex. — Caples  v.  Port  Huron  En- 
gine, etc.,  Co.,  61  Tex.  Civ.  A.  646, 
131  SW  303;  Walker  v.  .3ro8iu8, 
(Civ.  A.)  90  SW  655;  Burke  V.  Purl- 
ioy,  21  Tex.  Civ.  A.  202,  60  SW 
1089. 

Vt— Agel  V.  F.  R.  Patch  Mfg.  Co., 
77  Vt.  13,  68  A  792;  Bryant  v.  Gale, 
6  Vt.    416. 

Va. — Oliver  Refining  Co.  v.  Ports- 
mouth Cotton  Oil  Refining  Corp..  109 
Va.    613,   64   SE   66,    132  AmSR  924. 

Wash. — Lost  Lake  Lumber  Co.  v. 
Smith,  29  Wash.  713^70  P  134;  Sher- 
man V.  Sweeny,  29  Wash.  321,  69  F 
1117. 

W.  Va. — Runnlon  v.  Morrison,  71 
W.   Va.    264,    76   SE  467. 

Eng. — Raggow  y.  Scougall,  31  T. 
L.   R.    664. 

Alta. — Frith  v.  Alliance  Iny.  Co.,  6 
AlU.  L.  197,  201  [clt  Cyc];  Vansco- 
yoc  v.  Simons,   13  WestLR  126. 

Ont. — McKnlght  v.  Robertson,  17 
OntWR  464.  1  OotWN  469,  679,  2 
OntWN  231;  Brown  v.  Valleau,  16 
OntWR   874,   1   OntWN  1147. 

But  see  Williamson  v.  Bennett,  27 
Oh.  Clr.  Ct.  681  (holding  that  the 
modification  of  a  contract  by  the 
parties,  by  extending  the  time  of 
performance  and  by  fixing  the 
amount  of  the  unpaid  purchase  price, 
will  not  operate  as  a  substitution  of 
a  new  contract  so  as  to  make  an  ac- 
tion brought  on  the  original  contract 
Improper). 


"A  contract  once  made  cannot  be 
modified  except  by  a  new  meeting 
of  minds,  and,  when  such  mind 
meeting  occurs,  a  new  (contract 
springs  Into  existence."  United 
Transp.,  etc..  Co.  v.  New  Tork,  etc., 
Transp.  Line,  180  Fed.  902,  904  [aflf 
185    Fed.    386,    107   CCA   4421. 

[a]  XUnatxattnu^— (1)  A  changre 
In  a  salesman's  territory  does  not  re- 
lease liability  to  refund  commissions 
provided  for  by  his  former  contract. 
Morrison  Mfg.  Co.  v.  Bryson,  129  Iowa 
645.  103  NW  1016,  106  NW  168.  (2) 
Where  defendant  had  failed  to  sell 
a  tract  of  land  which  plaintiff  had 
conveyed  to  him  when  defendant 
agreed  to  sell  and  account  for'  the 
proceeds  to  plaintiff  after  paying 
certain  debts,  and  defendant,  as  a 
part  of  the  first  contract,  assumed 
the  payment  of  encumbrances  on  the 
land  as  a  part  of  the  price,  on  a  can- 
cellation of  the  original  contract  by 
the  making  of  the  second,  the  debts 
so  secured  ceased  to  be  defendant's 
personal  obligations.  Hendrickson 
V.  Reed.  1'2«  Ind.  619,  26  NE  206. 
(3)  Where  plaintiff  under  a  contract 
paid  defendant  fifteen  thousand  dol- 
lars for  an  Interest  in  a  company 
which  was  to  manufacture  a  machine 
not  yet  perfected,  defendant  to  re- 
tain the  full  amount  If  the  machine 
became  a  commercial  success  and 
plaintiff  to  receive  stock  in  the  com- 
pany, but  If  the  machine  oould  not 
be  made  a  commercial  success,  plain- 
tiff was  to  receive  back  the  whole 
of  his  advances,  and  subsequently 
the  parties  agreed  that,  if  the  ma- 
chine could  not  be  made  a  commer- 
cial success,  plaintiff  was  to  receive 
back  only  such  portion  of  the  fifteen 
thousand  dollars  as  should  be  In  ex- 
cess of  one-fourth  of  the  amount 
that  had  been  expended  by  defendant 
up  to  a  certain  date  in  pursuance  of 
the  contract,  It  was  held  that  plain- 
tiff could  not  recover  on  both  the 
original  contract  and  the  contract  as 
modified,  but  was  confined  to  one 
recovery.  O'Shea  v.  Vaughn,  201 
Mass.  412,  87  NE  616.  (4)  Where 
defendants  contracted  for  the  pur- 
chase of  a  brick  drying  machine, 
which  was  for  a  soft  mud  process  of 
brick  manufacturing,  and  subse- 
quently defendant  wrote  plaintiff.  In- 
quiring whether  they  would  guaran- 
tee that  the  machine  would  dry  bricks 
made  by  the  stiff  mud  process  with- 
out cracking,  to  which  they  replied 
that  they  would,  and  It  was  held  that 
the  contract  was  modified  thereby 
only  to  the  extent  of  the  substitu- 
tion of  "stiff  mud  brick"  for  "soft 
mud  brick"  In  the  original  contract. 
Wolff  Dryer-  Co.  v.  Bigler,  192  Pa. 
466,  43  A  1092.  (6)  A  second  option 
contract  between  the  same  parties, 
as  to  the  same  subject  matter,  en- 
tered Into  before  the  expiration  of 
the  first,  changing  the  terms  of  pay- 
ment only,  abrogates  the  first  option. 
Runnion  v.  Morrison,  71  W.  Va.  254, 
76  SE  467. 

[b]  AjvlleatlOB  of  rols, — ^A  party 
to  a  sealed  Instrument,  who  relies 
on  a  new  and  independent  parol  con- 
tract, must  sue  in  assumpsit. 
Knabe  v.  Bowles,  123  Md.  476,  91  A 
667. 

Deolacatloa  on  modlSed  coattact 
see  infra   S   836. 

63.  U.  S. — Boody  v.  Rutland,  etc., 
R.  Co.,  3  F.  Cas.  No.  1,636,  3  Blatchf. 
26,   24   Vt.    660. 

Ala. — B(^rum  v.  Garland,  9  Ala.  452. 
Compare  Walker  v.  Greene,  22  Ala. 
679  (holding  that  a  contract  In  writ- 
ing Is  not  discharged  by  a  mere  ex- 
ecutory oral  agreement  varying  or 
modifying  Its  terms). 


Ark. — Ozark,  etc.,  R.  Co.  v.  Fergu- 
son, 92  Ark.  254,  260,  122  SW  624 
[clt  CycJ. 

Cal. — Newhall  Land,  etc.,  C!o.  v. 
Bums,  11  Cal.  A.  649,  1(1  P  14. 

Colo. — Hoffman  v.  Murphy,  44  Cola 
107.  96  P  780. 

CJonn. — ^Brabazon  v.  Seymour,  42 
Ckinn.  661. 

Ga. — Thompson  v.  Citizens'  Bank, 
144  Ga.  10.  86  SE  1002. 

Mass. — Hanson  v.  Wittenberg,  205 
Mass.  319,  91  NE  383;  Blasdell  v. 
Souther,  6  Gray  149.  Compare  Ad- 
ams V.  Nichols.  19  Pick.  275,  31  AmD 
137. 

Mich. — Savercool  v.  Farwell,  17 
Mich.  308. 

Mo. — Gk>Her  v.  Henseler  Mercantile 
Oil.  etc..  Co.,  179  Mo.  A.  48,  161  SW 
684;  Slaughter  v.  Elliott,  1S8  Mo.  A 
892,  119  SW  481. 

N.  J. — Canadian  Impr.  Co.  v.  Lea, 
74  N.  J.  Eq.  134.  69  A  466. 

N.  T. — Clapp  v.  Hawley,  69  N.  T. 
616;  Napier  v.  Spielmann,  127  App. 
Dlv.  711,  111  NTS  1009  [aff  64  Misc. 
96,  103  NYS  982];  Crownhart  ▼. 
Tracy,  119  App.  Dlv.  628,  104  NYS 
208. 

Or. — Hayden  v.  Astoria.  74  Or.  525, 
146  P  1072. 

Pa— Whltehlll  V.  Sctwartz.  27  Pa 
Super.  526. 

W.  Va. — Myers  v.  Clarnahan,  SI  W. 
Va.  414,  57  SE  134. 

Eng. — Qoss  V.  Nugent,  6  B.  &  Ad. 
58,   27  ECL  34,   110  Reprint  713. 

Man. — Qaar-Scott  v.  Mitchell,  I 
DomLR  129.' 

Ont. — J.  L.  Nichols  Co.  v.  Mark- 
land  Pub.  Co.,  7  OntWR  407. 

Sask. — ^Willoughby  v.  Saskatche- 
wan Valley,  etc..  Land  (3o.,  IS  West 
LR  526. 

"By  the  general  rules  of  the  com- 
mon law,  If  there  be  a  contract  which 
has  been  reduced  Into  writing  .  .  . 
It  is  competent  to  the  parties,  at  any 
time  before  breach  of  it.  by  a  new 
contract  not  In  writing,  either  alto- 
gether to  waive,  dissolve,  or  annul 
the  former  agreements,  or  In  any 
manner  to  add  to.  or  subtract  from,  . 
or  vary  or  qualify  the  terms  of  It, 
and  thus  to  make  a  new  contract; 
which  Is  to  be  proved,  partly  by  the 
written  agreement;  and  partly  by  the 
subsequent  verbal  terms  engrafted 
upon  what  will  be,  thus  left  of  the 
written  agreement.  (Joss  v.  Nugent 
5  B.  &  Ad.  68.  64,  27  EOt.  34.  110  Re- 
print 713. 

[a]  ZUnstzatlOB.— Where  parties. 
In  consideration  of  the  payment  of 
money,  extend  the  time  for  the  per- 
formance of  a  contract,  subject  to 
conditions  In  the  former  contract 
the  provision  making  time  of  the  es- 
sence of  the  contract  is  continued. 
Newhall  Land,  etc.,  Co.  v.  Bums,  31 
Ctel.  A.  549,  161  P  14. 

84.  Koons  v.  St.  Louis  C^r  Co.. 
203  Mo.  227.  101  SW  49. 

66.  Sioux  City  Stock-Yards  Co.  ▼. 
Sioux  City  Packing  Co.,  110  Iowa  396. 
81  NW  712;  Pennsylvania  MIn.  Co.  v. 
Brady.  14  Mich.  260;  Spier  v.  Hyde. 
78  App.  Dlv.  161,  79  NYS  «99. 

66.  U.  S.— Teal  v.  BIlby,  118  U.  S. 
672,  8  SCt  239,  31  L.  ed.  863. 

Ala. — Cornish  v.  Suydam,  99  Ala. 
620,  13  S  118. 

111.— -Underwood  v.  Wolf,  131  HI- 
42S,  28  NE  698,  19  AmSR  40. 

Iowa. — Chandler  v.  Knott,  86  Iowa 
113,  68 -NW  88;  Cox  v.  Carrell.  6  Iowa 
360. 

Md. — Howard  v.  Wilmington,  etc 
R.  Co.,  1  Gill  811. 

N.  J. — Stryker  v.  Vanderbllt,  25 
N.  J.  L.  482. 

N.  Y. — Stewart  v.  KetelUs,  36  N.  Y. 


For  later  oasM,  darelopaMata  and  oluuv**  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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merely  the  time  limited  by  the  contract,  with  an 
allowance  for  the  changed  conditions.*' 

Change  of  lilaca.  An  agreement  in  writing  to 
deliver  an  article  at  a  particular  place  may  be  eon- 
trolled  and  modified  by  a  subsequent  agreement  to 
deliver  it  at  a  different  place.*" 

Ibnplied  contracts  soperseded.  An  implied  con- 
tract is  superseded  by  a  subsequent  express  etm- 
tract." 

Constmction.  The  general  rules  of  construction'* 
apply  to  a  modified  contract." 
~  Stipnlations  as  to  effect.  Where  the  parties  pro- 
vide that  the  original,  contract  shall  be  altered  by  a 
supplementary  agreement  only  as  specifically  stated 
therein,  the  original  contract  will  be  given  efleet 
except  when  its  provisions  are  clearly  inconsistent 
with  the  provisions  of  the  supplemental  contract." 

Parol  modification  of  sealed  contract.  Where  a 
contract  under  seal  is  altered  by  parol  it  becomes 
all  parol.''    So,  where  a  sealed  agreement  and  a  sub- 


sequent parol  agreement  cannot  both  be  performed, 
the  specialty  is  relinquished,  except  as  a  matter  of 
reference,  for  the  terms  of  the  parol  contract  which 
has  supplanted  it.'* 

Sights  of  third  persons.  The  making  of  a  new 
contract  between  the  parties  to  an  old  one  does  not 
affect  the  rights  of  third  persons  which  have  ac- 
crued under  the  old  one.'° 

Illegal  modifying  contract.  It  has  been  held  that 
an  illegal  contract  entered  into  for  the  purpose  of 
modifying  or  discharging  a  prior  legal  contract  will 
not  prevent  the  enforcement  of  the  prior  contract." 

Csncsllation  of  modifying  contract.  The  repudia- 
tion and  cancellation  of  a  substituted  contract  will 
not  revive  the  former  contract."  A  parol  modifica- 
tion of  a  contract,  supported  by  a  valid  consider^ 
tion,  cannot  be  canceled  by  either  party,  with  a 
view  of  restoring  the  original  contract,  without  the 
consent  of  the  other.'* 


"Xn.    UXSBOEB 


[$  616]  A.  Oral  Agreements  and  Previons  ITego- 
tiations.  It  is  frequently  said  that  a  written  con- 
tract merges  all  prior  and  contemporaneous  nego- 

S88:  Clark  v.  Dales,  20  Barb.  42; 
Schmidt  V.  Coui>erthwalt,  66  HowPr 
477:  Meehan  t.  Williams,  26  HowPr 
73;  Blood  T.  Ooodrich,  »  Wend.  68,  24 
AmD  121;  Fleming:  v.  Gilbert,  3 
«  Johns.  628. 

*  Pa. — Oreen  t.  Paul,  1S6  Pa.  126,  25 
A  867:  Huckesteln  v.  Kelly,  152  Pa. 
631.  25  A  747;  McNish  v.  Reynolds, 
»5  Pa.  483.  See  Philadelphia  v.  How- 
ell. 19  Pa.  Super.  76  (holding  that  an 
agreement  to  extend  is  not  shown  by 
the  mere  taking  of  new  security). 

Vt.— Thrall  v.  Mead.  40  Vt.  640; 
Lane  v.  Sprague.  36  Vt.  289. 

E^ng. — Thornhill  v.  Neats,  8  C.  B. 
N.  S.  881,  98  ECL  831,  141  Reprint 
1392. 

But  see  Williamson  v.  Bennett,  27 
Oh.  Cir.-Ct.  681  (holding  that  a  modi- 
fication of  a,  contract  by  extending 
the  time  of  performance  and  by  flx- 
In?  the  amount  of  the  unpcUd  pur- 
chase price  is  not  such  a  substitu- 
tion for  the  original  contract  as  will 
prevent  an  action  thereon). 

mmatiix*  Mtloa  gaaexallir  see 
Actions  (I  398-399. 

BztanMoa  of  cominwctal  pap«r  see 
Bills  and  Notes  i|  626-666. 

87.  Missouri  Bridge,  etc.,  Co.  v. 
Stewart,  134  Mo.  A.  618,  114  SW  1119. 

68.  Langford  T.  Cummings,  4  Ala. 
4<;  Mahaffey  v.  Wisconsin  Cent.  R. 
Co.,  147  III.  A.  43;  Miles  T.  RoberU, 
34   N.  9.  3->6. 

60.  Hiedinger  v.  Diamond  Match 
Co.,  123  Fed.  244,  60  <X:a  1. 

TO,     See  supra   ((   481-620. 

71.  See  Pulpwopd  Co.  v.  Perry,  168 
Mich.  273,  122  NW  662  (where  pay- 
ment of  Increased  compensation  was 
held  conditional  on  performance  of  a 
contract  as  niodifled). 

72.  Littlepage  v.  Neale  Pub.  Co., 
34  App.  (D.  C.)  267;  Pulpwood  Co.  v. 
Perry,  158  Mich.  272,  122  NW  662. 

73.  Lawall  v.  Rader,  2  Grant 
(Pa.)  426;  Vicary  v.  Moore,  2  Watts 
<Pa.)   451,  27  AmD  323. 

74.  I.awall  v.  Rader,  2  Grant 
(Pa.)   426. 

75.  Sargeant  v.  Daunoy,  14  La.  43, 
33  AmD  673;  HaU  v.  Jones,  161  N.  C. 
419,  66  SB  360. 

78.  Ala. — Ware  v.  Curiy,  67  Ala. 
274;  Foreman  v.  Hardwlek,  10  Ala. 
316. 

Ark. — Tucker  V.  West,  29  Ark.  389; 
Britt  V.  Aylett,  11  Ark.  478,  62  AmD 
282. 

111. — Chicago,  etc,  R.  Co.  v.  Lewis, 
109  111.  120. 

Mich. — McCMrdy  v.  Dillon,  13S 
Mich.   67S,   98  NW  746. 

N.  Y. — Cook  V.  Barnes,  36  N.  Y. 
520:   Ogden  v.  Barker,   18   Johns.   87. 

N.  C. — Wllcoxon  V.  Logan.  91  N.  C. 


tiations  on  the  subject,"  together  with  all  prior  oral 
contracts,**    antecedent    correspondence    and    prior 


449. 

Tex. — Scott  V.  Atchison,  38  Tex. 
384. 

See  Nichols  v.  Mudgett,  32  Vt.  646 
(where  It  was  held  that  an  illegal 
contract  for  the  discharge  of  an  ex- 
isting debt  was  ineffectual  and  did 
not  prevent  the  subsequent  recovery 
of  the  debt). 

BSeot  of  nanzloiia  ngtanaaat  tat 
•Ktaaaioa  see  Usury. 

■tetute  of  fzands  lavalldatiBr 
see    Frauds,    Statute    of 
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77.  -St.  Cfroix  Co.  v.  Seacoast  Can- 
nlngCo.,  114  Me.  621.  96  A  1069. 

asaot  of  resclsalom  of  modifying 
•ffreament  see  infra  i   883. 

78.  Napier  v.  Splelmann,  127  App. 
Dlv.  711,  111  NTS  1609  faff  64  Mlsc 
96,  103  NYS  9821.  See  A.  B.  Dick  Co. 
V.  Fuller,  213  Fed.  98  (holding  that 
thS  commencement  of  a  suit  for  the 
specific  performance  of  a  contract  to 
transfer  inventions  in  the  stencil  pa- 
per art  is  not  a  repudiation  of  a 
modification  thereof  by  which  plain- 
tllf  agreed  to  compensate  defendant 
for  producing  an  Improved  sheet 
which  did  not  require  wetting). 

78.  U.  S. — New  Jersey  Pay.,  etc, 
Co.  V.  U.  S..  44  Ct.  CI.  178. 

Ga — Champion  Mfg.  Co.  v.  Cran- 
dall.  16  Oa.  A.  636,  85  SB  673. 

111. — Boylan  v.  Cameron,  126  111.  A. 
432. 

Ind. — Carr  v.  Hays,  110  Ind.  408.11 
NE  26;  Van  Wy  v.  Clark,  50  Ind.  269: 
Cleveland,  etc.,  R.  Co.  v.  Kennedy.  Zi 
Ind.  A.  698,  63  NE  1136;  Cleveland, 
etc,  R.  Co.  V.  Heath,  22  Ind.  A.  47, 
53  NE  198;  Tlnsley  v.  Fruits,  20  Ind. 
A.  634,  51  NE  111. 

Iowa. — Noble  v.  Trump,  174  Iowa 
320,  166  NW  876. 

Ky. — Bassett  v.  Bassett,  169  Ky. 
117,   166  SW  763. 

Mass. — Tucker  v.  White,  126  Mass. 
344. 

Mich. — Street  v.  Dow,  Harr.  427. 

Miss. — ^J.  I.  Case  Threshing  Mach. 
Co.  v.  McCoy,  111  Miss.  715,  72  S 
138. 

Mo. — Spelman  v.  Delano,  187  Mo. 
A.  119,  172  SW  1163;  Goller  v.  Hen- 
seler  Mercantile  Oil,  etc.,  Co.,  179  Mo. 
A.  48,  161  SW  584;  Letcher  v.  Kee- 
ney,  98  Mo.  A.  394.  72  SW  145. 

N.  M. — Locke  V.  Murdoch.  20  N.  M. 
522,  151  P  298.  LRA1917B  267. 

N.  Y. — Colvin  V.  Post  Mortg.,  etc, 
Co.,  173  App.  Dlv.  85,  169  NYS  361: 
Oliver  Refining  Co.  v.  Aspegren,  152 
App.  Dlv.  877,  137  NYS  1057  [aff  214 
N.  Y.  633  mem,  108  NE  1102  memj; 
Spencer  v.  Huntington,  100  App.  Dlv. 
463,  91  NYS  661  taff  183  N.  Y.  606 
mem,  76  NE  1109  mem]. 


Pa. — ^Murphay  v.  Greybill,  34  Pa 
Super.  339. 

Ont. — Noble  V.  Spencer,  2^  U.  C.  Q. 
B.  210. 

80.  U.  S. — ^Huntington  v.  Toledo, 
etc,  R.  Co.,  17B  Fed.  632,  99  CCA 
164. 

Ind. — C.  F.  Adams  Co.  v.  Helman. 
68  Ind.  A.  394.  106  NB  738. 

Iowa. — Noble  v.  Trump,  174  Iowa 
320,  156  NW  376;  Rageth  v.  Bollnger, 
158  Iowa  162,  138  NW  818. 

Ky. — Bassett  v.  Bassett,  169  Ky. 
117,  166  SW  788;  Toler  v.  WTieeler- 
Holden  Co.,  144  Ky.  829,  189  SW 
1087;  Ferguson  v.  Weatherford,  4  J. 
J.  Marsh.  195. 

Mass. — Hurden  v.  Shaw.  191  Masa 
633,  78  NE  110;  Bergin  v.  WilUama 
138  Mass.  644. 

Mich. — Grand  Rapids  Wood  Finish- 
ing Co.  V.  Hatt,  152  Mich.  132.  116 
NW  714. 

Mo. — Beheret  v.  Myera  240  Mo.  68, 
144  SW  824;  Krillng  v.  <3ramer,  162 
Mo.  A.  431,  183  SW  666;  Hearsh  v. 
German  Ins.  Co.,  130  Mo.  A.  467,  110 
SW  23;  Huber  Mfg.  Co.  v.  Hunter,  87 
Mo.  A.  50. 

N.  Y. — Fischer  v.  Sohram,  173  App. 
Dlv.  147,  169  NYS  496:  Mahony  v. 
Mahony,  168  App.  Div.  623,  143  NYS 
881;  Curtis  Bros.  Lumber  Co.  v.  Mc- 
Loughlln,  80  App.  Dlv.  636,  80  NYB 
1016;  Wemple  v.  Hauensteln.  19  App. 
Dlv.  562,  46  NYS  288;  Dunlevie  v. 
Spangenberg,  66  Misc.  354,  121  NYS 
299. 

Pa. — General  Electric  Co.  v.  Cam- 
den Iron  Works,  239  Pa.  411,  86  A 
1012;  Steel  v.  Loeb,  6  Pa.  Super.  238, 
40  WklyNC  567;  Bright  v.  Slgglna  2 
Pa  Super.  106. 

Tenn. — Wolfe  v.  Potta  (Ch.  A.)  42 
SW  188. 

Tex. — Davis  v.  Wynne,  190  SW 
610;  Arkansas  Pass  First  State  Bank 
V.  Puson,  (Civ.  A.)  185  SW  1042; 
Lock  Y.  Cltisens'  Nat.  Bank,  (Civ.  A.) 
166  SW  636. 

Wash. — Denny-Renton  Clay,  etc., 
Co.  v.  Johnson,  88  Wash.  261,  152  P 
1017;  Goss  v.  Northern  Pac.  Hospital 
Assoc,  .60  Wash.  286,  96  P  1078; 
Michels  v.  Rustemeyer,  20  Wash.  697, 
66  P  380. 

See  Evidence  [17  C^c  596  et  seq}. 

[a]  ApolloatloiM  of  mis. — (1) 
Where  a  defendant  signed  a  written 
contract  for  the  purchase  of  books 
and  permitted  the  agent  to  take  the 
contract  away  and  send  it  to  plain- 
tiff, he  Is  bound  by  the  terms  of  the 
writing,  although  he  made  a  different 
oral  contract  with  the  agent,  of 
which  plaintiff  was  not  advised.  Put- 
nam v.  Macleod,  23  R.  I.  373,  50  A 
646.     (2)  A  bill  Of  sale,  while  It  Is  In 
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writings;^'  but  this  is  in  effect  a  statement,  in  dif- 
ferent form,  of  the  rule  excluding  evidence  of  prior 
or  contemporaneous  oral  agreements  to  contradict 
or  to  modify  a  written  contract,"  based  on  the  pre- 
sumption that,  in  the  absence  of  accident,  fraud,  or 
mistake,  the  whole  engagement  of  the  parties  is  ex- 
pressed in  the  writing. 

Writing  most  be  contrMt.  A  valid  verbal  «onr 
tract  is  not  destroyed  or  affected  by  an  attempt  to 
execute  an  invalid  written  one  in  its  stead,^  and  a 
written  instrument  cannot  take  the  place  of  and 
supersede  a  parol  contract  until  the  vnriting  has 
been  mutually  adopted  by  the  parties  as  an  in- 
strument embodying  the  terms  of  the  agreement.^ 
But  a  party  cannot  abandon  his  written  contract 
and  attempt  to  enforce  a  previous  oral  agreement  at 
law,  on  the  g^und  that  the  written  agreement  does 
not  correctly  represent  the  oral  one.  Nor,  where 
a  written  contract  is  rendered  invalid  through  the 
making  of  material  alterations  therein  by  a  party, 
can  the  party  recover  on  the  original  oral  agree- 
ment." 

Distinct  agreemaats.  'Wliile  a  written  contract 
merges  into  itself  all  prior  parol  negotiations  with 
reference  to  that  contract,  it  does  not  necessarily 
meige  all  other  contracts  actually  entered  into  he- 
tween  the  parties,  although  relating  to  the  same 
property.™  In  oi^er  to  exclude  evidence  of  oral 
agreement  on  the  g^und  that  the  parties  later  en- 
tered into  a  written  contract,  the  oral  agreement 
must  relate  to  the  same  a^preement  embodied  in  the 
written  contract.**  A  written  agreement  does  not 
exclude  a  distinct  collateral  oral  agreement.*"  So 
parties  to  contracts  may  come  to  an  independent 
ag^reement  on  details  as  to  the  execution  thereof  at 


the  time  of  contracting  as  well  as  afterward.*^ 

Foimal  contract  auid  mMnoraiida.  Preliminaiy 
and  informal  memoranda  of  the  agreement  are 
merged  in  a  subsequent  formal  oontract.** 

AdvertiaouBnts  and  bids.  The  common-law  rule 
whereby  all  prior  undertakings  are  merged  in  the 
written  contract  cannot  be  strictly  af^lied  to  con- 
tracts made  '  by  advertisements,  bids,  and  accept- 
ances. These  three  constitute  the  real  contract.  The 
written  instrument  is  merely  a  reduction  to  form.*' 

Sights  already  Tested.  An  oral  agreement  is 
merged  in  a  subsequent  written  one  only  where  the 
oral  agreement  is  executory  on  both  sides.**  A  new 
agreement,  although  reduced  to  writing,  does  not 
necessarily  as  a  matter  of  law  show  that  a  former 
verbal  agreement  under  which  rights  have  already 
vested  is  rescinded  or  merged  in  the  new  bargain.'^ 
That  an  oral  contract  was  merged  into  a  written  one 
does  not  affect  a  party's  right  to  recover  damages 
lor  a  breach  of  the  oral  contract  while  it  was  in 
force.f  When  damages  have  accrued  through 
breach  of  a  verbal  agreement,  and  there  is  no  waiver 
or  disclaimer  of  such  breach  in  a  subsequent  writing, 
an  action  will  lie  on  the  verbal  agreement,  notwith- 
standing the  subsequent  writing." 

[i  617]  B.  Simple  Contracts.  Where  a  later  eon- 
tract  is  entei-ed  into  between  the  same  parties  in 
relation  to  the  same  subject  matter  as  the  eariier 
one,  and  fully  covers  the  terms  of  the  earlier  one,, 
the  later  contract  supersedes  the  earlier  one;**  but 
a  simple  contract  does  not  in  itself  merge  or  extin- 
guish another.**  Here  there  is  no  discharge  by 
operation  of  law,  but  the  substitution  depends  on 
the  intention  of  the  parties.^  Before  one  contract  is 
meiged  in  another,  the  last  contract  must  be  between 


escrow  awaiting  the  payment  of  the 
purchase  money,  cannot  be  modified 
by  ptu-ol,  since  the  parol  asreement 
in  such  case  would  be  one  made  be- 
fore final  execution  of  the  bill  of 
sale  and  would  be  merged  therein. 
Schoblasky  v.  RayWQrth,  139  Wis. 
116,  120  nV  822.  (8)  A  contract  may 
be  superseded  by  a  subseouent  mem- 
orandttm  of  agreement.  Scruegs  v. 
Cotterill,  67  App.  Dlv.  58S,  78  NTS 
882.  (4)  In  case  of  a  conflict  between 
an  oral  agreement  to  arbitrate  and 
the  written  arbitration  agreement, 
the  oral  agreement  would  be  deemed 
merged  in  the  written  agreement. 
Mahony  v.  Mahony,  IM  App.  Div. 
'623,-143  NTS  881. 

81.  Doniphan,  etc  R.  Co.  v.  Mis- 
souri, etc.,  11.  Co.,  102  Ark.  476,  14» 
SW  60. 

82.  See   Bvldence   [17   Cyc  667   et 

8Sl  Morgan  v.  Porter,  103  Mo. 
1S6,  15  SW  28Sj  Blrdsall  v.  Coon.  157 
Mo.  A.  439.  139  SW  243;  Harrington 
V.  P.  W.  Brockman  Commn.  Co.,  107 
Mo.  A.   418,   81  SW  629. 

84.  Libby  v.  Barry,  16  N.  D.  288, 
107  NW  972  J  Word  v.  Kennon,  (Tex. 
Civ.  A.)  75  SW  366.  Compare 
Vrancz  v.  Ross,  98  Mass.  691,  596 
(where  the  court  said:  "Because 
the  wrltteri  formal  contract  is  In- 
valid would  be  no  reason  that  an 
arrangement  between  the  parties 
should  be  set  aside  which  has  been 
already  carried  into  complete  ef- 
fect"). 

ral  XUvstTOtlon. — An  oral  agree- 
ment is  not  superseded  by  a  pro- 
posed written  agreement  covering 
the  same  subject  matter,  which  Is 
to  take  effect  only  on  the  approval 
of  all  the  parties  theretrf,  where  it 
Is  not  signed,  approved,  or  acted  on 
by  one  of  the  parties.  Llbby  v. 
Barry,  16  N.  D.  286,   107  NW  972. 

85.  Testa  v.  Kahahawai,  18  Ha- 
waii 209;  Lionel  C.  Simpson  Plumb- 
ing, etc.,  Co.  V.  Geschke,  76  N.  J.  En, 
394.  73  A  90. 


Co., 


86.  Kleis   V.   Niagara  F.   Ins 
117   Mich.  469,    76   NW  155. 

87.  Shea  v.  Cutler,  147  Iowa  366, 
126   NW  366. 

88.  Louisville,  etc.,  R.  Co.  v. 
Craycraft,  12  Ind.  A.  203.  39  NE 
523   (where  it  is  said  that  this  is  es- 

gedally  true  when  the  first  contnLCt 
as  been  not  only  made  but  also 
broken,  before  the  second  is  con- 
summated). 

89.  Clator  V.  Otto,  18  W.  Va.  89, 
18  SB  S78. 

90.  Ind. — Corbln  v.  Thompson,  12 
Ind.  A.   611,  40  NB  824. 

Iowa. — ^Kempsy  v.  Metcalf,  61 
Iowa  320,    16  NW  146. 

Kan. — Bierer  v.  Frets,  82  Kan. 
229    4   P  284 

ky.— Bdge'v.  Ott  161  Ky.  672,  152 
SW  764. 

N.  T. — Jackson  T.  Helmer,  78  App. 
Dlv.    134,    77   NTS    885. 

N.  D. — Grand  Forks  Lumber,  eto., 
Co.  v.  Tourtelot,  7  N.  D.  687.  75  NW 
901. 

Tex. — ^Pierce  Fordyce  Oil  Assoc,  v. 
Woods,    (Civ,  A.)    180   SW  1181. 

Can. — Byers  v.  McMillan,  15  C^n. 
S    C    194 

.' Oiit.— Elmore  v.  Hind,   24  U.  C.  Q. 
B     186 

91.  aiUett  V.  Bowman,  48  Mich. 
477,  6  NW  661. 

99.  Wells  T.  Wells,  8  App.  Div. 
422,   40   NTS    836. 

93.  Harvey  v.  U.  S.,  106  U.  S. 
671,  26  L.  ed.  1206;  Profflt  v.  U.  S.,  42 
Ct.  CI.  248;  Mueller  v.  U.  S.,  19  Ct. 
CI.  681  fall  113  U.  S.  153,  5  S(7t  380, 
28  L.  ed.  946], 

»L  Cotulla  V.  Barlow,  (Tex.  (Tiv. 
A.)    115   SW  294. 

9B.  Corey  v.  Woodln,  196  Mass. 
464,  81  NE  260;  Edgar  v.  Joseph 
Brock,  etc.,  Corp.,  172  Mass,  581,  62 
NE  1083.  To  same  effect  Bhown  v. 
Frederick  J.  Quinby  Co.,  204  Mass. 
206,  90  NE  586;  Plcard  v.  Beers,  195 
Mass.   419,   m  NE   246. 

98.  Granger  v.  Klshl,  (Tex.  Civ. 
A.)    163   SW   1181;   El   Paso,   etc.,  R. 


Co.    V.    Harris,    (Tex.    Civ.    A.)    110 
SW  145. 

87.  Luckey  v.  St.  Loals,  etc.,  R. 
Co..    133   Mo.  A.   589,   113    SW  70S. 

98.  U.  S. — Bunday  v.  Huntington. 
224  Fed.  847,  140  C(5a  415. 

Iowa. — ^Barnes  v.  Century  Savings 
Bank,  144  NW  367:  Peterson  v.  Ran- 
kin, 161  Iowa  431,  148  NW  418: 
Moyers  v.  Conncil  Bluffs  Nursery 
Co.,   126   Iowa  672,   101  NVT  508. 

Mo. — Herboth  ▼.  American  Radi- 
ator Co.,  145  Mo.  A.  484,  123  SW 
633. 

Utah. — Orpheus  Vaudeville  Co.  v. 
Clayton  Inv.  Co.,  41  UUh  605.  128 
P  575. 

Wash. — H.  K.  Orp  Co.  v.  Intei^ 
laken  Land  C^o.,  74  Wash.  340,  133 
P   699. 

"Whenever  an  executory  contract 
is  executed  by  a  new  contract  in 
writing,  the  latter  is  presumed  to 
express  the  final  agreement  of  the 
parties,  and  conditions  in  the  for- 
mer agreement  not  included  in  the 
last,  nor  reserved  or  continued  by 
Its  terms,  are.  In  the  absence  of 
fraud,  or  mistake,  deemed  waived. 
And  this  is  especially  true  when  the 
last  contract  is  more  favorable  to 
the  party  complaining  than  was  the 
preliminary  contract."  Bunday  ▼■ 
HunUngton,  224  Fed.  847,  853,  14« 
CCA   416. 

[a]  AppUoatioa  of  ralsy — Where 
the  petition  in  a  seller's  action  al- 
leges a  breach  of  a  new  contract 
obligating  the  buyer  either  to  re- 
turn the  horse  bought  or  to  give  a 
secured  note  for  the  price  and  an- 
other debL  and  prays  Judgment  for 
the  agreed  face  of  the  note.  It  is 
not  demurrable  for  failure  to  specif- 
ically allege  an  agreement  that  the 
old  contract  should  be  merged  In  the 
new,  such  being  the  necessary  ef- 
fect of  the  new  contract  Mahaney 
V.   Lee,    (Tex.  Civ.   A.)    171   SW  109S. 

99,  Wylly  v.  Collins,   9  Oa.  223. 
1.     Housekeeper  Pub.  Co.  v.  Swift 

97    Fed.    290,    38    CCA    187;    England 


For  tats*  caaes,  dsvelopmants  and  «haairss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  nota  number. 
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the  same  parties  as  the  first,  must  embrace  the  same 
subject  matter,  and  must  have  been  so  intended  by 
the  parties.*  Parties  to  a  contract  may  adjust  the 
details  of  a  transaction,  where  they  do  not  ma- 
terially affect  their  vested  rights  under  a  prior  con- 
tract, without  abrogating  -the  entire  agreement.* 

[i  618]  0.  Sealed  Contract  Merging  Simple.  If 
»  con  tract  under  seal  is  accepted  in  the  place  of  a 
simple  contract,  whether  oral  or  in  writing,  the 
simple  contract  is  discharged.*  However,  a  contract 
under  seal  will  not  discharge  a  prior  parol  contract 
where  to  give  it  such  effect  would  operate  against 
the  intention  of  both  parties.' 

[i  619]  D.  Taking  of  Higher  Secnrltjr.  The  ae- 
eeptanoe  of  s  higher  security  in  the  place  of  a  lower 
merges  or  extinguishes  the  lower.  The  merger  in 
such  a  case  does  not  depend  on  the  intention  of  the  . 
parties  at  all,  but  the  mere  acceptance  of  the  higher 
security  ipso  facto  extinguishes  the  lower  as  a  mat- 


ter of  law.*  In  order  to  effect  a  merger  the  two 
securities  must  be  different  in  their  legal  operation, 
the  one  of  a  higher  efficacy  than  the  other.  A 
second  security  taken  in  addition  to  one  similar  in 
character  will  not  affect  its  validity  unless  there  is 
a  discharge  by  substituted  agreement.^  It  is  also 
necessary  that  the  subject  matter  of  the  two  securi- 
ties shall  be  identical,  and  the  parties  the  same.* 
Even  security  of  a  higher  nature  will  not  extinguish 
the  lower  if  the  higher  security  is  expressly  re- 
ceived as  collateral,  or  if  it  merely  recognizes  the 
debt  and  fixes  the  mode  of  ascertaining  its  amount.* 
The  fact  that  the  higher  security  was  executed  and 
accepted  as  collateral  or  additional  security  need 
not  appear  on  its  face.*" 

Jn  eqnitjr,  however,  the  taking  of  a  higher  se- 
curity for  a  debt  will  not  extinguish  the  debt  unless 
it  appears  that  the  parties  clearly  intended  a  satis- 
faction." 


Xin.    TEBMINATIOK  AKD  BESCI8SI0N 


[i  620]    A.   Duration  of   Oontract  in   Oeneral. 

Where  an  agreement  expressly  stipulates  that  it  is 
to  continue  for  a  particular  time  or  until  the  hap- 
pening of  a  particular  event,  it  of  course  terminates 
in  accordance  with  its  terms,^'  and  not  sooner." 


Provisions  limiting  the  duration  of  eontraots  are  to 
be  so  construed  as  to  effectuate  the  mutual  inten- 
tion of  the  parties  as  evidenced  by  the  language 
employed."  An  expression  which,  standing  alone, 
would  generally  be  regarded  as  unlimited  as  to  time 


v.  Houser.  168  Mo.  A.  1.  146  SW 
514;  New  Tork  State  Constr.  Co.  v. 
New  York.  168  App.  Dlv.  227,  148 
NTS  129  [app  dism  214  N.  T.  653 
mem.  108  NB  1101  meml:  Union 
Mills  V.  Harder.  118  App.  biv.  22, 
101  NTS  309  [mod  on  other  grounds 
191  N.  T.  488,  84  NB  387];  Dickin- 
son V.  Vance.  31  APP.  dv-  4(4.  53 
NTS  619;  Pike  v.  Pike,  69  Vt  586, 
38  A   265,. 

a.  Adams  v.  Adams,  160  Ind.  61, 
66  NS  153;  'Walsh  v.  Lunney,  75 
Nebr.  337.  106  NW  447. 

8.     England  ▼.  Houser,  163  Mo.  A. 

I,  145   SW  514. 

4,  Ind. — ^Rhoads  v.  Jones,  92  Ind. 
328;  Coleman  v.  Hart,  25  Ind.  266; 
Beasley  v.  PhUIips,  20  Ind.  A.  182, 
50  NB  488. 

Iowa. — Tama  Cltjr  First  Nat.  Bank 
V.  Schllchtlns,  40  Iowa  61.  But  .tee 
Saville  v.  Chalmers,  76  Iowa  325,  41 
KW  30  (holding  that  a  separate 
parol  warranty  of  the  quality  of 
land  is  not  merged  In  a  warranty 
deed   In   the  usual  form), 

Md. — Leonard  T.  Hughlett,  41  Md 
380. 

Mass. — Banorgee  v.  Hovey,  6  Mass. 

II,  4  AmD  17. 

Mich. — Martin  v.  Hamlin,  18  Mich. 
354,   100  AmD  181. 

Minn. — Orlswold  ▼.  Eastman,  51 
Minn.  189.  53  NW  642;  Clark  v.  Lln- 
deke.  44  Minn.  112.  46  NW  326. 

Miss. — ^Berry  v.  Bacon,  Z8  Miss. 
318;  Myers  v.  Oglesby,  7  Miss.  46. 

Mo. — Bobbins  v.  Ayres,  10  Mo. 
538,  47  AmD  125;  Vaughn  v.  Lyn^i,  9 
Mo.  770;  Settle  v.  Davidson,  7  Mo. 
<04. 

N.  J.— Van  Vlelt  v.  Jones,  20  N.  J. 
L.  340.  43  AmD  633;  Hargrave  v. 
Conroy,  19  N.  J.  Bq.  281. 

N.  T. — Howes  v.  Barker.  3  Johns. 
506,  3  AmD  626;  Curson  v.  Montelro, 
2  Johns.  308. 

N.  C— Burnes  v.  Allen,  31  N.  C. 
370. 

Oh. — McNaughten  v.  Partridge,  11 
Oh.  223,  38  AmD  731. 

Pa. — ^Anderson  v.  Levan,  l  Watts 
&  S.  334;  Charles  v.  Scott,  1  Serg. 
&  R.  294. 

5.  C— rOardner  v.  Hust.  31  S.  C.  L. 
601;  Jacobs  v.  UcBee,  27  S.  C.  L. 
348. 

Tenn. — Nlchol  ▼.  Thompson,  1 
Terg.  151. 

Vt.— Smith  V.  Highbee,  12  Vt.  113. 

Va. — Shenandoah  Valley  R.  Co.  v. 
Dunlop.  86  Va.  846,  10  SB  23B;  Ward 
V.  Hotter,  2  Rob.   (4;  Va.)   6S6. 

W.  Va. — Williamson  v.  Cllne,  40  W. 
Va.  194.   20   SE  917. 

Eng. — Price   T.    Moalton,    10   C.   B. 


661.  70  BCL  661,  188  Reprint  222. 

OonTeyamo*  as  merver  of  pxloc  eoB- 
traot  see  Deeds  [13  Cyc  616]. 

S.  Maddin  v.  sidmondson,  10  Mo. 
643;  Dickinson  v.  Vance,  81  App. 
Dlv.  464.  53  NTS  619;  Daughtry  v. 
Boothe,  49  N.  C.  87. 

0.  111.— Wann  v.  McNulty,  7  111. 
355.    43   AmD  68. 

Md. — Keefer  v.  Zimmerman,  22 
Md.  274;  Moale  v.  Hollins,  11  OIU  ft 
J.  11.  33  AmD  684. 

Mass. — Banorgee  v.  Hovey,  5  Mass. 
11.   4  AmD  17. 

N.  T. — Butler  v.  Miller,  1  Den.  407. 

Pa. — Jones  v.  Johnson,  3  Watts  & 
S.   276,  S8  AmD  760. 

Eng. — Price  v.  Moulton,  10  C.  B. 
561.   70   ECL,   561,   188   Reprint  222. 

7.  Bin  V.  Porter,  9  Conn.  23;  Kee- 
fer V.  Zimmerman,  22  Md.  274-  Greg- 
ory V.  Thomas,  20  Wend.  (N.  Y.)  17: 
Andrews  v.  Smith,  9  Wend.  (N.  Y.) 
53;  Hlggens'  Case.  6  Coke  44b,  77 
Reprint   320. 

8.  111. — Shelby  v.  Chicago,  etc.,  R. 
Co.,   143   in.   385,  32  NB  438. 

Mass. — Banorgee  v.  Hovey,  5  Mass. 
11,  4  AmD  17. 

Mich.— Doty  V.  Martin,  32  Mich. 
462 

N.  Y.— Hutchins  V.  Hebbard,  84  N. 
Y.  24;  Wltbeck  v.  Walne,  16  N.  Y. 
532. 

Eng. — Hooper's  Case,  2  Leon.  110. 
74  Reprint  899;  Holmes  v.  Bell,  3 
M.  &  O.  213,  42  ECL  118,  133  Re- 
print 1120. 

9.  Me. — Tarr  v.  Northey,  17  Me. 
113.  35  AmD  232. 

Md. — Rees  v.  Logsdon,  88  Md.  98, 
11  A  70S;  Brengle  v.  Bush^,  40  Md. 
141,   17  AmR  686. 

Mass. — ^Banorgee  v.  Hovey,  6  Mass. 
11,  4  AmD  17. 

Mich. — Doty  V.  Martin,  32  Mich. 
462. 

N.  J. — Van  Vlelt  v.  Jones,  20  N.  J. 
L.  840,  43  AmD  633. 

N.  Y. — Butler  v.  Miller,  1  Den. 
407;   Day  v.  Leal.  14  Johns.  404. 

Pa. — Charles  v.  Scott,  1  Serg.  ft 
R.    294. 

Tex. — Stamper  v.  Johnson,  3 
Tex.  1. 

Utah. — Savage  v.  Stone,  1  Utah  35. 

Va. — Taylor  y.  Alexandria  Bank,  5 
Leigh   (32  Va.)   471. 

Eng. — ^Marryat  v.  Marry  at,  28 
Beav.  224,  54  Reprint  362:  Hooper's 
Case,  2  Leon.  110,  74  Reprint  399. 

[a]  ZUnstxattoiLr— Where  the  pur- 
chaser of  premises  orally  agreed  to 
pay  therefor  a  ftxed  amount  and  ex- 
ecuted a  mortgage  to  secure  the 
same,  such  oral  promise  was  not 
merged  in  the  mortgage,  but  existed 


Independently  of  it,  and  parol  evi- 
dence was  admissible  to  prove  the 
terms  thereof.  Savage  v.  Stone,  1 
UUh  36. 

10.  Wits  V.  Flte,  91  Va.  446,  22 
SE  171. 

11.  Meade  v.  Grigsby,  26  Gratt. 
(67  Va.)  612;  Niday  v.  Harvey,  9 
Qratt.   (60  Va.)  464. 

la.  Aric — Mammoth  Spring  Roller 
Mill  Co.  V.  Cook,  68  Ark.  667,  60  SW 
416. 

Ky. — Fox  V.  Commercial  Press  Co., 
88   SW  10(3,  28  KyL  44. 

La. — Consumers'  Ice  Co.  v.  Traut- 
man,    45   La.  Ann.   775,   12  S  980. 

Md. — Carroll  v.  Waters,  108  Md. 
419,  70  A  422. 

N.  Y. — In  re  Ai«us  C!o.,  13«  N.  Y. 
557,  34  NB  388:  Hill  v.  Palmer,  137 
App.  Div.  20,  122  NYS  185;  Dake  v. 
Patterson,  6  Hun  568. 

N.  C. — Hargrave  v.  Smith,  (2  N.  C. 
166. 

Tex. — North  Texas  Constr.  Co.  v. 
San  Jacinto  Oil  Co.,  42  Tex.  Civ.  A. 
607.  96  SW  706. 

Eng. — DeiSaby,  etc.,  Co.  v.  Fenton, 
14  T.  L.  R.  268. 

13.  Mohr-Well  Lumber  Co.  v.  Rus- 
sell,  109  Ga.  579,  34  SE  1006;  Grand 
Rapids  Law  Library  v.  Carpenter, 
(Mich.)  158  NW  874;  Treat  v.  Hlles. 
81  Wis.  280,  50  NW  896.  See  Feigen- 
span  V.  Nlzolek,  71  N.  J.  Bq.  382,  65 
A  703  (aflC  (8  A  1116]  (holding  that, 
where  on  August  16,  complainant 
loaned  defendant  four  thousand 
eight  hundred  dollars  for  one  year 
on  a  real  estate  mortgage  In  consid- 
eration of  defendant's  agreement  to 
sell  complainant's  beer  exclusively 
for  Ave  years,  a  voluntary  discharge 
of  the  debt  on  December  26  did  not 
deprive  complainant  of  ^he  right  to 
enforce  the  agreement)." 

14.  U.  S. — Robson  v.  Mississippi 
River   Logging  Co.,   43   Fed.   384. 

Cal. — Cohen  v.  Cohen,  141  Cal.  634, 
76  P  100. 

Mass. — Rochester  Brewing  Co.  v. 
Klllian,  179  Mass.  158,  60  NE  471. 

Mich. — Coldwater  v.  Tucker,  36 
Mich.  474.   24  AmR  601. 

Mo. — Missouri  Edison  Electric  Co. 
v.  Bry;  88  Mo.  A.  135. 

N.  Y. — Rague  v.  New  York  Even- 
ing Journal  Pub.  Co.,  164  App.  Div. 
126,    149  NYS  6(8. 

N.  C. — Capeliart  v.  Jones,  80  N.  C. 
383. 

Eng. — Edwardes'  Menu  Co.  v.  CThud- 
leigh,  14  T.  L.  R.  64. 

N.  8. — C^isholm  v.  Chisholra.  2 
DomLR  57. 

[a]     "Tha   real   latent   a&d   afrse- 

■M  of  the  parties  on  the  matter 
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may,  where  it  appears  in  a  contract  limited  as  to 
its  duration,  be  construed  with  reference  to  the 
limit  of  duration  of  the  contract,  unless  a  contrary 
intent  clearly  appears.^"  A  provision  that  the  con- 
tract shall  terminate  in  a  certain  time  does  not  con- 
trol other  provisions  in  the  contract  as  to  diligence 
in  performance.^"  Under  an  agreement  to  perform 
all  work  of  a  particular  kind  ordered  during  the  life 
of  the  contract,  work  ordered  before  the  expiration 
of  the  contract  but  not  executed  until  after  is  in- 
cluded." 

Sabsidiary  BtipnlatioDS.  Where  a  provision  in  a 
contract  is  subsidiary  to  its  main  puipose,  it  will 
become  inoperative  when  the  main  purpose  of  the 
contract  terminates.'^* 

[$  621]  B.  Abrogation  by  Agreement — 1.  In  Oen- 
eraL  Mutual  rescission,  or  rescission  by  agreement, 
has  been^deflned  as  "the  discharge  of  both  parties 
from  the  obligations  of  a  contract  assumed  to  be 


in  existence  and  to  be  legally  binding,  by  a  new- 
agreement  made  by  them  subsequently  to  the  origi- 
nal contract,  and  before  performance  thereof  is 
due.""  It  is  distinct  from  the  right  to  rescind." 
A  proposition  for  a  mutual  rescission  of  a  contrai^t 
assumes  its  validity.*^ 

[$  622]  2.  Sight  to  Bascind.  The  parties  to  an 
executory  contract  may  rescind  it  by  mutual  agree- 
ment,""  although  it  is  in  writing."  In  California 
and  in  other  states  which  have  substantially 
followed  the  provisions  of  the  California  Code, 
it  is  so  provided  by  statute,^  and  in  Oeoigia  the 
code  provides  that  a  rescission  by  consent  is  a 
complete  defense."  The  right  to  terminate  a  eon- 
tract  by  mutual  consent  exists  independent  of  any 
provision  in  ^  the  contract  permitting  the  parties 
so  to  do."  A  contract,  valid  on  its  face,  and  actn- 
ally  carried  out  in  full  with  the  acquiescence  of  all 
concerned,  cannot  subsequently  be  repudiated." 


of  duration,  aa  trie  same  Is  made  to 
appear  by  the  contract,  is  to  be  en- 
forced just  the  same  as  the  other, 
provisions  thereof,  so  that  on  this 
point,  as  upon  all  others,  we  look 
to  the  contract  in  all  Its  parts  and 
entirety,  as  the  evidence  of  the  in- 
tent or  the  parties.  It  la  a  funda- 
mental and  well-reco(?nized  rule  that 
in  construing  contracts,  courts  may 
look  not  only  to  the  specific  lan- 
gruage  employed,  but  also  to  the  sub- 
ject-matter contracted  aboi^t,  the  re- 
lation of  the  parties  thereto,  the  cir- 
cumstances surroundinfT  the  trans- 
action, or,  in  other  words,  may  place 
themselves  in  the  same  position  that 
the  parties  occupied  when  the  con- 
tract was  entered  into,  and  view  the 
terms  of  the  agreement  in  the  same 
light  In  which  the  parties  did  when 
the  same  were  formulated  and  ac- 
cepted." Robson  V.  Mississippi  Log- 
ging Co.,  43  Fed.  8«4.  369. 

[b]  PartlcaUw  KfrMioenta  have 
been  construed  in  the  following 
cases:  Phcenlx  Cement  Sidewalk  Co. 
V.  nussellvllle  Water,  etc.,  Co.,  101 
Ark.  22,  25,  140  SW  996  (lease  of  ma- 
chinery "for  at  least  four  months, 
and  not  to  exceed  five  months,  un- 
less by  additional  contract,  from  this 
date");  Stltt  v.  Rector.  (Ark.)  69  SW 
552  (agreement  to  make  annual  pay- 
ments so  long  as  hotel  was  occu- 
pied); Cohen  v.  Cohen,  141  Cal.  634, 
635,  75  P  100  (a  provision  for 
monthly  payment  to  two  sisters 
"during  the  period  they  remain  sin- 
gle or  unmarried,  and  said  payment 
is  to  cease  as  soon  as  both  are  mar- 
ried"); South  Boulder,  etc.,  R.  C. 
Ditch  Co.  V.  Marfell,  15  Colo.  802,  25 
P  604  (agreement  by  Irrigation  com- 
pany to  furnish  water  "year  after 
year,  so  long  as  .  .  .  shall  pay 
the  annual  rental  therefor");  Wat- 
kinson  v.  Bllsworth,  27  Conn.  209 
(agreement  to  sell  land  and  account 
for  proceeds);  Belden  v.  Woodman- 
see,  81  111.  26  (shelling  certain 
amount  of  corn  and  as  much  more 
as  possible  before  cold  weather) ;  In 
re  Youngerman,  136  Iowa  488,  114 
NW  7,  16  AnnCas  245  (where  an 
agreement  tfo  pay  expenses  at  school 
for  four  years  was  held  not  to  cover 
additional  year  required  to  complete 
course):  Liinehan  R.  Transfer  Co.  v. 
New  Orleans,  etc.,  R.  Co.,  107  La. 
645,  31  S  1026  (agreement  between 
ferry  and  railroad  companies  con- 
taining options  to  purchase);  Mag- 
nolia' Metal  Co.  v.  Gale,  189  Ma.=s. 
124,  75  NE  219  (where  the  phrase 
"so  long  as  ...  .  contract  remains 
In  force"  was  held  not  to  refer  to  a 
possible  breach);  Rochester  Brewing 
Co.  V.  Kllllan,  179  Mass.  158,  60  NE 
471  (agreement  for  maintenance  of 
advertising  sign);  Michigan  Cent.  R. 
Co.  V.  Chicago,  etc.,  R.  Co..  132  Mich. 
324,  93  NW  882  (where  a  contract 
for  the  maintenance  of  a  sidetrack 
to  a  mill  was  held  not  terminated  by 
the   sale    of    the    mill);    Gallagher   v. 


McBride,  66  N.  J.  L.  360,  49  A  682 
(direction  to  furnish  supplies  to  an- 
other "for  one  week,  and  bring  me 
the  bill  every  Tuesday");  Hill  v. 
Sraalley,  37  N.  J.  L.  103  (where  an 
agreement  was  held  not  to  require  a 
party  to  furnish  additional  capital 
where,  on  agreement  to  continue 
business  for  a  certain  period,  the 
capital  was  exhausted  before  the 
termination  of  such  period) ;  Blake 
v.  Volght,  134  N.  Y.  69,  31  NE  256, 
30  AmSR  623  [aff  16  Daly  398,  11 
NYS  718  (agreement  dated  Novem- 
ber 27,  to  take  effect  December  1, 
"for  one  year");  Jugla  v.  Trouttet, 
120  N.  Y.  21,  23  NB  1066  (promise 
by  glove  manufacturer  to  furnish 
gloves  so  long  as  party  should  con- 
tinue business);  St.  Cyr  v.  Sothern, 
14  0  App.  DIv.  888,  125  NYS  10 
(agreement  for  production  of  play); 
Hudson  River  water  Power  Co.  v. 
Glens  Palls  Portland  Cement  Co.,  109 
App.  Dlv.  919,  95  NYS  1137  [aff  186 
N.  Y.  597  mem,  79  NB  1107  mem]; 
Hudson  River  Water  Power  Co.  v. 
Glens  C\ills  Portland  Cement  Co., 
107  App.  Dlv,  548,  96  NYS  421 
(agreement  to  furnish  electric  power 
for  five  years,  commencing  three 
months  after  notice  by  the  electrical 
company  that  it  was  ready  to  fur- 
nish such  power);  McFadden  v. 
Bloch.  60  App.  Dlv.  419,  64  NYS  101 
faff  169  N.  Y.  683  mem,  62  NB  1097 
mem]  (agreement  to  prosecute  ac- 
tion for  damages,  providing  that  the 
agreement  should  "cease  and  come 
to  an  end"  Ave  years  from  its  dale); 
Blumer  v.  Dyer,  84  Hun  91,  32  NYS 
78  (aff  9  Misc.  235,  30  NYS  119] 
(construing  a  contract  as  to  when 
an  option  should  begin  to  run  to 
adopt  a  manufacturing  process,  in 
case  it  proved  successful  )l  Schon- 
berg  V.  Cheney,  3  Hun  677,  6  Thomps. 
&  C.  200  (where  an  agreement  to 
produce  a  play  was  held  to  require 
production  for  but  one  night);  Camp 
V.  Simon,  23  Utah  56,  63  P  332  (op- 
tion "ninety  days  from  the  expira- 
tion of  said  five  years");  Bradley  v. 
Pike,  34  Vt.  215  (agreement  to  give 
up  certain  contracts  "for  the  term 
of  two  years");  stiff  v.  Cas.iell.  2 
Jur.  N.  S.  348  (agreement  by  aol^hor 
to  write  two  serial  stories  extend- 
ing over  one  year  at  &  stated  sum 
per  week);  Bdwardes'  Menu  Co.  v. 
l^hudleigh,  14  T.  L.  R.  64  (a  lease 
by  the  lessee  of  a  theater  of  the  free 
and  exclusive  use  of  the  bars  at  a 
weekly  rent  so  long  as  the  theater 
should  "remain  in  his  hands");  Wat- 
klnson  v.  Wilson,  55  Sol.  J.  617  (pay- 
ment of  premium  on  lease);  CThls- 
holm  v.  Chisholm,  (N.  S.)  2  DomLR 
57  ("whilst  the  mother  is  .self-de- 
pendent"); McKnlght  V.  Robertson, 
17  OntWR  454,  1  OntWN  469,  679,  3 
OntWN  231  ("during  his  present  Ill- 
ness" construed). 

IS.  Hnpedale  Mach.  Co.  v.  Bnt- 
wlstle,    133    Mass.    443. 

la.     Fletcher     v.      Prestwood,     148 


Ala.   174.   38   S   847. 

X7.  Robert  Smith  Printing  Co.  v. 
State  Auditors,  148  Hich.  661,  112 
NW   130. 

18.  Hetherington  v.  William 
Pirth  Co..  212  Mass.  267,  98  NE  797 
(so  holding  of  an  agreement  not  to 
compete  subsidiary  to  a  contract  in- 
volving a  purchase  and  sale  of  ma- 
chinery). 

18.  Holland  v.  Rhoades,  56  Or. 
206,  209,  106  P  779  [cit  Cycl.  See 
J.  K.  Armsby  Co.  v.  Grays  Harbor 
Commercial  Co.,  62  Or.  178,  178,  121 
P  32  (where  It  was  said:  "The  term 
'rescission,'  in  relation  to  contracts, 
can  only  apply  to  the  unmaking  of 
the  contract,  the  revoking  of  It  by 
mutual  agreement  of  the  parties;  or 
It  may  be  effected  by  an  attempt  to 
revoke  the  contract  by  one  party,  ac- 
ceded to  by  the  other,  or  a  breach  by 
one  which  precludes  him  from  any 
remedy  thereon,  and  for  which  the 
other  party   revokes  it"). 

•BO.  Holland  v.  Rhoades,  56  Or. 
206,   106   P   779. 

81.     Gillespie  v.  Battle.  IS  Ala.  276. 

83.  Ala. — 'Dunaway  v.  Roden,  14 
Ala.  A.   501,  71   S  70. 

Iowa. — Leach  v.  Keach,  7  Iowa  232. 

Mass. — Hanson  v.  Wittenberg,  205 
Mass.  319,  91  NB  383;  Alden  v.  Thur- 
ber,   149  Mass.  271.  21  NE  312. 

Mo. — Vastine  v.  Wyman,  6  Mo.  A 
S98. 

N.  J. — Sypherd  v.  Myers,  80  N.  J. 
L.  821,  79  A  340;  Luce  v.  New 
Orange  Industrial  Assoc,  68  N.  J.  L. 
31,  62  A  306. 

N.  Y. — Mcintosh  v.  Miner,  37  App. 
Dlv.  483,  55  NYS  1074.  See  Sullivan 
V.  Quinn,  160  App.  Dlv.  887,  133  NYS 
928  (holding  agreement  rescinded). 

Pa. — Thompson  v.  Stone,  43  Pa- 
Super.   69. 

Va. — Jones  v.  Neale,  2  Patt  &  H. 
339. 

Wash. — Sully  v.  Bushell,  62  Wash. 
686.  100  P  995. 

W.  Va. — Myers  v.  Carnahan.  61  W. 
Va.  414,  57   SB  134. 

[a]  ninstratloB.— Where  parties 
to  whom  an  option  was  given  in- 
formed the  other  party  that  they 
would  not  be  able  to  comply  with 
the  option,  and  the  other  party 
thereupon,  acting  in  good  faith  on 
such  abandonment,  sold  the  prop- 
erty to  another,  the  parties  holding 
the  option  abandoned  It.  Sypherd  ». 
Myers,  80  N.  J.  L.  321.  79  A  340. 

33.  Davenport  v.  Crowell.  79  Vt 
419.  66  A  557. 

34.  See  Tompkins  v.  Davidow.  27 
Cal.  A.  327,  149  P  788;  Samighausen 
v.  Scannell,  11  Cal.  A.  652,  106  P  117; 
Enderlein  v.  Kulaas,  25  N.  D.  385,  141 
NW  511. 

36.  See  Central  of  Georgia  R.  Co. 
V.  Gortatowsky,  123  Ga.  3t6.  SI  SB 
469;  Tygart  V.  Sutton.  8  Ga.  A.  20.  68 
SEj  488 

88.  Ashley  v.  Cathcart,  (Ala.)  *i 
S  75. 

87.    Holloway     v.     Ogden     School 


For  latMT  OMMi,  davalopmaata  and  chanffM  in  the  law  see  cumulative  Annotations,   sam?  title,  page  and  note  number. 
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CONTRACTS 


[13  C.  J.]     601 


[i  623]  S.  Foim  of  Agreement.  The  eanoellation 
or  rescission  of  a  written  contract  may  be  oral^  or 
by  implied  agreement,"  whicli  may  be  shown  by  the 
acts  of  the  parties  and  the  surrounding  cireum- 
stances."  So  a  rescission  may  be  implied  where  the 
first  agreement  has  never  been  followed  or  acted 
on  for  a  length  of  time." 

A  sealed  contract  may  be  rescinded  verbally  if 
the  oral  agreement  has  been  executed,'"  or  acted  on 
so  that  it  would  be  ineouitable  to  hold  the  parties 
to  the  original  contract,"  the  same  rales  being  ap- 
plicable as  have  already  been  stated  as  governing 
the  oral  modification  of  sealed  eontiaets.** 

[(  6241  4.  Ifotaal  Aaseiit.  If  one  party  to  a 
contract  fnmishes  a  l^al  ground  for  rescission,  his 
assent  to  a  rescission  declared  by  the  other  is  un- 
necessary," but  in  the  absence  of  such  ground'* 


all  the  parties  to  the  contract  must  assent  to  its 
rescission  and  there  mnst  be  a  meeting  of  their 
minds."  Hence  one  party  to  a  contract  cannot 
rescind  it  by  merely  giving  notice  to  the  other  of  its 
intention  to  do  so;^  the  offer  on  the  one  side  mnst 
be  accepted  on  the  other,^  such  offer  and  acceptance 
being  governed  by  the  same  rules  as  govern  the 
inception  of  contracts  generallyj*"  as,  for  example, 
when  the  offer  is  made  by  mail."  Where  a  party, 
even  without  right,  claims  to  rescind  a  contract,  if 
the  other  party  agrees  to  the  rescission  or  does  not 
object  thereto  and  permits  it  to  be  rescinded,  the 
rescission  is  by  mutual  consent.*'  So  a  contract 
will  be  treated  as  abandoned  where  the  acts  of  one 
party  inconsistent  with  its  existence  are  acquiesced 
in  by  the  other.^  Acts  consistent'  with  the  exist- 
ence of  the  contract  cannot  constitute  an  abandon- 


DlBt.  No.  9,  eZ  Mich.  153.  28  NW 
764. 

S8.  U.  S. — American  Fine  Art  Co. 
V.  Simon.  140  Fed.  52»,  72  CCA  46. 

Iowa. — Sutton  v.  OrlAel,  118  Iowa 
78.   91   NW  826. 

Ky. — Hurray  v.  Boyd.  1«6  Ky.  «26, 
177  S"W  468. 

Ho. — Davis  T.  Scovern,  130  Ho.  ^03, 
32  SW  988;  Chouteau  v.  Jjjplter  Iron 
Works,  94  Mo.  888,  7  SW  467:  W. 
IrvlnK  Schermerhorn  Bros.  Co.  v. 
Herold.  81  Mo.  A.  461. 

N.  G. — Faust  V.  Rohr,  167  N.  C. 
360.   83  SB  622;  Lewis  v.  Gay,  ISl  N. 

C.  168.  65  SK  907:  May  v.  Getty,  140 
N.  C.  310,  63  SB  76. 

Okl. — Smlth-Wogan  Hardware,  etc., 
Co.  V.  J.  W.  Moon  Buggy  Co.,  26  Okl. 
161.   108  P  1103. 

Va. — Jordan  v.  Kats,  89  Va.  628.  16 
SB  866. 

W.  Va. — WUaon  v.  Hazon,  66  W. 
Va.   194.  198,  49  SB  123  [cit  Cycl. 

Alta. — Frith  v.  Alliance  Inv.  Co., 
Ltd..  10  DomLR  766.  23  WestLR  830. 

as.  Brans  v.  Jacobltz,  67  Kan.  249, 
72  P  848 

30.  111. — Gewirtz  v.  Abraham,  171 
111.  A.  433. 

Iowa. — Michigan  Stove  Co.  v. 
Walker.  160  Iowa  363,  130  NW  130, 
AnnCa8l912D  506. 

K&n. — Bvans  v.  Jacoblts,  67  Kan. 
249     72  P  848 

ky. — Hospital  Me'dlclne  College  v. 
Davidson.  140  Ky.  776,  131  SW  1004. 

Mass. — Mark  v.  Stuart-Howland 
Co.,   115  NE  42. 

Mo. — Palais  Du  Costume  Co.  v. 
Beach,  144  Mo.  A.  468,  129  SW  270; 
Creamery  Package  Mfg.  Co.  v.  Shar- 
pies Co.,  98  Mo.  A.  207,   71   SW  1068. 

N.  J. — Bird  V.  J.  L.  Prescott  Co., 
89  N.  J.  L.  691,  99  A  380. 

N.  C— Lewis  V.  Gay,  161  N.  C.  168, 
66  SB  90? ;  Burns  v.  McFarland,  146 
N.  C.  382,  59  SB  1011;  May  v.  Getty, 
140  N.  C.  310.  63  SB  76. 

N.    D. — Bnderllen  v.  Kulaas,   26   N. 

D.  386,  141  NW  611. 

Tex. — Erp  v.  Raywood  Canal,  etc., 
Co..   (Civ.  A.)  130  SW  897. 

Vt. — ^Davenport  v.  Crowell,  79  Vt 
419.   66  A  667. 

31.  Rushbrook  v.  Lawrence,  L.  R. 
5  Ch.  3. 

33.  Pelouze  v.  Gibbons,  157  III.  A. 
186;  MlUlgan  v.  HInebaugh,  70  111.  A. 
537. 

88.  Arbogast  v.  Myllus,  66  W.  Va. 
101.  46  SS  809.  See  HarriA>n  v. 
Crowe,  47  N.  C.  508,  18  DomLR  288 
(holding  that,  to  set  up  successfully 
the  cancellation  of  an  agreement  un- 
der seal,  some  definite  act  of  can- 
cellation must  be  proved:  mere  in- 
action under  the  agreement  or  the 
handing  of  the  document  over  by  one 
to  the  other  without  a  mutual  agree- 
ment to  abandon  It  will  not  be  con- 
sidered sufficient,  where  In  view  of 
the  surrounding  circumstances  such 
was  not  inconsistent  with  the  con- 
tinuance of  the  agreement  as  be- 
tween a  father  and  his  adopted  son). 

34.  See  supra   J   612. 

35.  New  York  Brokerage  Co.  v. 
Wharton,  143  Iowa  61.  119  NW  969. 

BMHtMdou  to*  wxonr  ^*  Aef  anlt  of 


•dvaxM  paxtr  see  infra   i{  -648-691. 

33.  aroaaOa  for  vwMdaaion  for 
■wrong  or  Oaf  anlt  of  advwnM  party 
%ee  Infra  {{   661-669. 

87."  U.  S. — Central  Coal,  etc.,  Co. 
V.  Good,   120  Fed.  793,  67  CCA  161. 

Ala. — Pittsburgh  Reliance  L.  Ins. 
Co.  v.  Garth,  192  Ala.  91.  68  S  871; 
MpAlllster-Coman  Co.  v.  Mathews. 
167  Ala.  361,  62  S  416,  140  AmSR 
43. 

Cal. — ^Eihrman  v.  Rosenthal,  117 
CaL  491,  49  P  460;  Tutt  v.  Davis,  13 
Cal.  A.  716,  HO  P  690;  Bres  v.  Wheel- 
er. 4  Cal.  A.  109,  87  P  266. 

Qa. — Starling  v.  State,  6  Ga.  A.  171, 
62  SB  993. 

Ida. — Buster  v.  Fletcher,  28  Ida. 
172.  126  P  226. 

Ind. — Harlan  v.  Logansport  Nat- 
ural Gas  Co.,  183  Ind.  323,  82  NB 
930. 

Iowa. — Bailey  State  Bank  v. 
Heinse,  160  NW  903:  Blake  v.  Os- 
mundson,  169  NW  766;  Pardoe  v. 
Jones,  181  Iowa  426,  143  NW  405. 

Kan. — ^Bvans  v.  Jacobltz,  67  Kan. 
249,   72  P  848. 

Ky. — Turner  v.  Frasler,  167  Ky. 
388,  163  SW  246. 

Me. — Simpson  v.  Bmmons,  99  A 
668;  Llstman  Mill  Co.  v.  Dufresne, 
111  Me.  104,  88  A  364. 

Mich. — White  Pine  Lumber  Co.  v. 
Manufacturers'  Lumber  Co.,  191  Mich. 
390,  168  NW  124;  Bellows  v.  Crane 
Lumber  Co.,  126  Mich.  476,  86  NW 
1103. 

Mo. — Claes,  etc.,  Mfg.  Co.  v.  Hc- 
Cord,  66  Mo.  A.  607;  De  Hatre  V.  De 
Hatre,  60  Mo.  A.  1. 

N.  Y. — Peo.  V.  Sohmer.  207  N.  T. 
460,  101  NB  164  [rev  162  App.  Dlv. 
681,  137  NYS  384.  and  rearg  den  208 
N.  Y.  681  mem,  101  NE  1117  mem]: 
Babbitt  V.  Glbbs,  160  N.  Y.  281,  44 
NE  952;  Gilbert  v.  Piatt,  12  App.  Dlv. 
242,  42  NTS  764  [aff  154  N.  T.  760 
mem,  49  NB  1097  mem];  Mendell  v. 
Willyoung,  42  Misc.  210,  85  NYS  647. 

Oh. — Globe  Ins.  Co.  v.  Wayne,  76 
Oh.  St.  461,  80  NB  13;  American 
Bonding  Co.  v.  Bryant,  28  Oh.  dr. 
Ct.  196. 

Or.— Bade  v.  Hibberd,  60  Or.  501. 
93  P  364. 

Pa. — O'Hara  v.  Scranton,  8  Lack 
LegN  245. 

Wash. — Star  Pub.  Co.  v.  Knoaher, 
62  Wash.  216,  113  P  669. 

Wis. — Manufacturers',  etc..  Inspec- 
tion Bureau  v.  Everwear  Hosiery  Co., 
152  Wis.  73,  138  NW  624,  42  LEANS 
847,  AnnCasl914C  447. 

Eng. — International  Correspondence 
School,  Ltd.  v.  Ayres.  106  L.  T.  Rep. 
N.   S.   846. 

[a]  XUastnttons. — (1)  A  contract 
is  not  terminated  by  the  termination 
of  a  contract  between  the  parties  on 
which  It  Is  based.  Babbitt  v.  Gibbs, 
160  N.  Y.  281,  44  NE  952.  (2)  A  tri- 
partite contract  cannot  be  rescinded 
without  consent  of  all  the  parties. 
Bhrman  v.  Rosenthal,  117  Cal.  491, 
49  P  460.  (3)  Where  a  contract  of 
employment  was  made  jointly  by 
forty-live  persons,  a  majority  could 
not  rescind  over  the  protest  of  the 
others,   and   thus   avoid   liability   on 


the  contract.    Buster  v.  Fletcher,  22 
Ida.  172,  125  P  226. 

38.  Oillesple  v.  U.  S..  47  Ct.  CI. 
167;  Tutt  V.  Davis,  IS  Cal.  A.  716,  110 
P  890:  Central  of  Georgia  R.  Co.  v. 
Gortatowsky,  123  Ga.  866,  61  SB  469: 
Flynn  v.  FMnch,  137  Iowa  378,  ll4 
NW  1068. 

[a]  niastiatloiu— A  party  to  an 
agreement  for  the  exchange  of  land 
who  did  not  acquiesce  in  the  adverse 
party's  declaration  that  the  deal  was 
off  may  insist  on  performance  of  the 
agreement  as  against  the  objection 
that  the  contract  was  abandoned. 
Flynn  v.  Finch,  137  Iowa  878,  114 
NW  1068. 

39.  Parks  v.  Blmore,  69  Wash. 
584.  110  P  381. 

40.  See  supra  ii  52-121. 

41.  Carter  v.  Hibbard.  83  SW  112, 
26  KyL  1033  (where  it  was  held  that, 
where  the  plaintiff  submitted  by  mail 
a  proposition  for  the  surrender  of  a 
contract  to  defendant  who  lived  in 
another  state,  asking  him  to  send 
the  contract  to  anyone  and  to  notify 
plalntltt  at  once,  saying  nothing  as 
to  how  the  notice  was  to  be  com- 
municated, it  was  proper  for  defend- 
ant to  accept  the  proposition  and  to 
send  the  required  notice  by  mall,  and 
his  act  In  so  doing  closed  the  trans- 
action, and  precluded  plalntiS  from 
subsequently  withdrawing  his  propo- 
sition, regardless  of  the  miscarriage 
of  the  defendant's  notice). 

40.  McKenna  v.  McKenna,  118  111. 
A.  240;  Ralya  v.  Atkins,  157  Ind.  331, 
61  NE  726.  See  Moline  Jewelry  Co. 
V.  Crew,  171  Ala.  415,  419,  55  S  144 
(where  the  court  said:  "If  the  de- 
fendant had  the  right  to  rescind  at 
the  time  of  hia  alleged  offer  to  do 
so,  then  the  offer,  if  made,  had  the 
same  effect  as  a  mutual  agreement 
to  rescind.  If  defendant  chose  so  to 
consider  it"). 

43.  Ala. — Hayden  v.  Boyd,  8  Ala. 
323. 

Mass. — Hobbs  v.  Columbia  Falls 
Brick  Co.,  157  Mass.  109,  31  NE  756. 
Nebr. — Herpolshelmer  v.  Christopher, 
76  Nebr.  352,  107  NW  382,  111  NW 
859,  9  LRANS  1127,  14  AnnCas  399. 

Or. — ^Kingman  Colony  Irr.  Co.  v. 
Payne,  78  Or.  238,  162  P  891. 

Pa. — Ong  v.  Campbell,  6  Watts 
392. 

Tex.— Kelly  v.  Short;  (Civ.  A.)  75 
aw  877. 

[a]  lUnatTatloaa. — (1)  After  one 
party  to  a  contract  gives  notice  to 
the  other  of  a  voluntary  assignment 
for  the  benefit  of  creditors,  and  the 
other  party  does  not  for  four  months 
assert  any  claim  for  performance.  It 
is  competent  for  a  Jury  to  And  that 
there  has  been  an  abandonment  of 
the  contract  on  the  one  hand  which 
had  been  assented  to  and  acted  on  on 
the  other.  Hobbs  v.  Columbia  Falls 
Brick  Co.,  157  Mass.  109.  31  NB 
756.  (2)  Where  defendant  gave  a 
note  and  mortgage  to  secure  her  con- 
tribution to  an  irrigation  project  and 
refused  to  execute  a  new  note  and 
mortgage  on  a  change  of  plan  of  the 
Improvement,  she  could  assume  that 
the   agreement   as  to   h«r   had   been 
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ment.*^  So  a  letter  insisting  on  the  contract  bat 
written  as  an  ef!ort  to  effect  a  compromise  does  not 
evidence  a  rescission.'*  An  agreement  to  a  modifi- 
cation merely  cannot,  of  course,  support  a  cancella- 
tion." 

[i  625]  5.  Oontracts  for  Benefit  of  Third  Peiaon. 
After  a  contract  for  the  benefit  of  a  third  person*' 
has  been  accepted  or  acted  on  by  him,  it  cannot  be 
rescinded  by  the  parties  without  his  assent.*^  As 
to  whether  it  may  be  rescinded  by  the  original  par- 
ties before  such  time  there  is  a  conflict  of  author- 
ity, the  afBrmative  of  the  proposition  being  asserted 
in  some  states**  and  the  negative  in  others,"" 

[i  626]  6.  CoiiBideratioii.    While  a  contract  re- 


mains execntoTjjf  on  both  sides,  an  agreement  to 
annul  on,  one  side  is  a  consideration  for  the  agree- 
ment to  aimul  on  the  other,  and  vice  versa."'  On 
the  other  hand,  if  the  contract  has  been  executed 
on  one  side,  an  agreement  without  any  new  consid- 
eration that  it  shall  not  be  binding  is  without  con- 
sideration and  void.'^ 

Sorrier  of  contract  The  rule  that  the  sur- 
render of  a  negotiable  instrument  operates  as  a 
release  does  not  apply  to  common-law  contracts." 

[i  627]  7.  Operation  and  Effect  Where  a  con- 
tract has  been  rescinded  by  mutual  consent,  the 
parties  are  as  a  general  rule  restored  to  their  origi- 
nal rights  with  relation  to  the  subject  matter,*^  and 


abandoned.   ElnKman  Colony  Irr.  Co. 
V.  Payne.  78  Or.   238,   152  P  891. 

44.  Henderson  v.  Henderson,  136 
Iowa  564.  114  NW  ITS. 

45.  Spelrs  v.  Union  Drop  For^e 
Co..  180  Mass.  87,  61  NB  82t. 

46.  Star  Pub.  Co.  v.  Knosher,  62 
Wash.   215,   118  P  669. 

47.  See  infra  it   808-820. 

48.  Tnd. — American  Cent.  L.  Ina. 
Co.  V.  Rosensteln,  88  NB  97;  Davis  v. 
Calloway,  30  Ind.  112,  96  AmD  671. 

Ky. — Dodge  v.  Moss,  82  Ky.  441. 

La. — Pecquet  v.  Pecquet,  17  La. 
Ann.  204;  Mitchell  v.  Cooley,  6  Rob, 
240. 

Minn. — ^Van  Eman  v.  Stonchfleld, 
10  Minn.  26S. 

Mo. — Armstronr  v.  School  Dist.  No. 
3,  28  Mo.  A.  169.  See  Amonett  V. 
Montague,  76  Mo.  48  (where  the 
Louisiana  declaions  are  applied  to  a 
contract  governed  by  the  laws  of 
that  state);  Rogers  v.  Gosnell,  68 
Mo.  689  (where  a  decision  of  the 
question  was  not  necessary  to  a  de- 
cision of  case). 

N.  T.— Gifford  v.  Corrigan.  117  N. 
T.  257.  22  NE  766,  16  AmSR  508.  6 
LRA  610;  Colwell  Lead  Co.  v.  Con- 
struction Material,  etc..  Co.,  156  App. 
Dlv.  824,  142  NTS  112;  Knowles  v. 
Brwin,  43  Hun  ISO  [alT  124  N.  Y.  633 
mem,  26  NE  759  mem]. 

Wis. — Bassett  v.  Hughes,  43  Wis. 
319;  Putney  v.  Famham,  27  Wis.  187, 
9  AmR  469. 

Que. — Poulln  v.  St.  Victor  Lumber 
Co.,  49  Que.  Super.  208. 

Agftanant  to  ammvaat  mottgmgu  see 
Mortgages  [27  Cyc  1360]. 

49.  Colo. — ^International  Trust  Cp. 
V.  Keefe  Mfg.,  etc.,  Co.,  40  Colo,  itv, 
91  P  916.  916  [oit  Cyc]. 

D.  C— Merrick  v.  Olddlngs,  12  D. 
C.  894, 

III. — Hartman  v.  Plstorious,  248 
in.  668,  94  NE  181.  Contra  Bay  v. 
Williams,  112  111.  91,  1  NE  340,  54 
AmR  209. 

Ind. — Romaine  v.  Jndson,  128  Ind. 
403,  26  NE  563,  28  NE  75:  Thompson 
v.  Parker,  83  Ind.  96;  Durham  v.  Bls- 
chof,  47  Ind.  211;  Davis  v.  Calloway, 
30  Ind.  112,  95  AmD  671:  Richards  v. 
Reeves,'  (A.)  46  NE  624.  Compare 
Prultt  V.  Pruitt,  91  Ind.  695  (where 
a  gift  was  held  irrevocable);  Hen- 
derson V.  McDonald,  84  Ind.  149  (to 
same  effect). 

Iowa. — Gilbert  v..  Sanderson,  66 
Iowa  349,  9  NW  293,  41  AmR  103. 

Ky.— Jones  v.  Higgins,  80  Ky.  409; 
Spalding  V.  Henshaw,  80  Ky.  66,  3 
KyL  557,  4  4  AmR  463;  Whallen  v. 
Judah.  6  KyL  512. 

Mo. — ^Amonett  v.  Montague,  76  Mo. 
43. 

N.  H. — ^Butterfleld  v.  Hartshorn,  7 
N.  H.  346,  26  AmD  741. 

Oh. — Brewer  v.  Maurer,  38  Oh.  St, 
643,  43  AmR  436;  Trimble  V, 
Strother,  25  Oh.  St.  378. 

R.  I. — Blake  V.  Atlantic  Nat.  Bank, 
33  R.  I..  464,  82  A  226,  39  LRANS 
874;  Wood  v.  Morlarty,  16  R.  I.  201, 
14  A  866. 

Tex. — Heath  v.  Corcth,  11  Tex,  Civ. 
A.  91,  32  SW  56. 

See  People's  Bank,  etc.,  Co.  v. 
Weidinger,  73  N.  J.  L.  433,  64  A  179 


(holding  that,  where  there  was  no 
consideration  for  a  father's  agree- 
ment for  the  benefit  of  Illegitimate 
children  other  than  the  promises  of 
the  mother,  at  any  time  before  per- 
formance by  the  mother  the  father 
might  revoke,  and  his  death  operated 
as  a  revocation);  Simson  v.  Brown, 
68  N.  T.  366  (where  it  was  held  that 
a  bond  and  guaranty  were  discharged 
by  the  obligee  releasing  the  same  and 
consenting  to  a  cancellation  before 
the  person  whom  It  was  Intended  to 
securfe  had  acquired  rights  there- 
under). 

80.  Thomas  V.  Atkinson,  94  3.  C. 
126,  77  SE  722;  Fanning  v.  Murphy, 
126  Wis.  538,  106  NW  1056.  110  Am 
SR  946,  4  LRANS  666,  6  AnnCas  435; 
Tweeddale  v.  Tweeddale,  116  Wis. 
517,  93  NW  440,  96  AmSR  1008,  61 
LRA  609  (where  the  authorities  in 
Wisconsin  and  other  states  are  col- 
lected and  discussed);  Btscheld  v. 
Baker,  112  Wis.  129,  88  NW  62. 

61.  Ala. — Messer  Real  Est.,  etc., 
Co.  V.  Ruft,  186  Ala.  286,  64  8  61; 
Wellden  v.  Witt.  145  Ala.  605,  40  S 
126;  Cooper  v.  Mcllwaln.  58  Ala.  296; 
Thomason  v.  Dill,  30  Ala.  444. 

Ark. — Gllgore  Lumber  Co.  v. 
Thomas,  98  Ark.  219,  221.  185  SW 
858  [cit  Cyc];  Byrne  v,  Berthand,  7 
Ark.  321.  See  Trumbull  v.  Harris, 
102  Ark.  669,  146  SW  547,  649  [quot 
Cyc]. 

Colo. — Dohertjr  v.  Doe,  18  Colo. 
466,  83  P  165. 

Conn. — Connelly  v.  Devoe,  87  Conn. 
670. 

Qa. — Crutchfleld  v.  Dalley,  98  Qa. 
462,   25  SE  526. 

111.— Farrer  v.  Tollver,  88  III.  408; 
Dickson  V.  Owens,  134  111.  A.  661; 
Barrie  v.  King,  106  111.  A.  426. 

Ind. — Sargent  v.  Robertson,  17  Ind. 
A.  411,  46  im  925. 

Iowa. — Richards  v.  Hellen,  153 
Iowa  66,  133  NW  393;  Leach  v. 
Keach,  7  Iowa  232;  Cox  v.  Carrell,  6 
Iowa  360. 

Ky. — Proctor  Coal  Co.  v.  Strunk. 
123  Ky.  620.  96  SW  608,  29  KyL  $95; 
Crawford  v.  Colyer,  12  KyL  990. 

Mass. — Hanson  v.  Wittenberg,  206 
Mass.  319,  91  NE  383;  Hobba  v. 
Columbus  Falls  Brick  Co.,  167  Mass. 
109,  31  NE  766;  Alden  V.  Thurber, 
149  Mass.  271,  21  NE  312;  Rollins  v. 
Marsh,  128  Mass.  116;  Cutter  v.  Coch- 
rane, 116  Mass.  408;  Johnston  v. 
Reed,  9  Mass.  78,  4  AmD  36. 

Mich. — Blagborne  v.  Hunger,  101 
Mich.  375,  59  NW  657;  Perkins  v. 
Hoyt,  35  Mich.  506. 

Mo. — Chouteau  v.  Jupiter  Iron 
Works,  83  Mo.  73;  Fine  v.  Rogers, 
16  Mo.  315;  Sheet!  v.  Price,  154  Mo. 
A.  574,  136  SW  733. 

N.  H.— Miles  V.  Roberts,  34  N.  H. 
246. 

N.  J.— Stryker  v.  Vanderbllt.  25  N. 
J.  L.  482. 

N.  T. — McCreery  v.  Day,  119  N.  T. 
1,  23  NE  198,  16  AmSR  793,  6  LRA 
503;  Mcintosh  v.  Miner,  37  App.  Dlv. 
483,  65  NTS  1074;  Wood  v.  Knight. 
36  App.  Dlv.  21,  64  NTS  466;  Bacon 
V.  Proctor,  13  Misc.  1,  33  NYS  995; 
French  v.  Wallack,  12  NYSt  159; 
Blood    V.    Goodrich,    9    Wend.    68,    24 


AmD  121;  Fleming  v.  Gilbert  3 
Johns.  528. 

N.  C. — Brown  v.  Catawba  River 
Lumber  Co.,  117  N.  C.  287,  28  SE  263. 

Oh.— Smith  V.  McKlnney,  22  Oh.  St. 
200. 

Pa. — Flegal  v.  Hoover,  166  Pa.  276, 
27  A  162;  McNlsh  V.  Reynolds.  96  Pa. 
483;  Thompson  y.  Stone,  43  Pa. 
Super.  69. 

Porto  Rico. — Mancheno  v,  Le  Brun. 
14  Porto  Rico  461. 

R.  I. — CoUyer  v.  Moulton.  9  R.  I. 
90,  98  AmD  370. 

S.  C. — Smith  V.  Tunno,  6  8.  C.  Eq. 
443,  16  AmD  617. 

Vt.— Thrall  V,  Mead,  40  Vt.  540; 
Blood  V.  Bnoa,  12  Vt.  626,  36  AmD 
363;  Bryant  v.  Oale,  6  Vt.  418. 

Wis. — ^Hathaway  v.  Lynn,  75  Wis. 
186,  43  NW  956,  6  LRA  661;  Kelly  T. 
Bliss,  54  Wis.  187,  11  NW  488. 

BS.  U.  S.— Titus  V.  Whiteside,  228 
Fed.  965,  970  [quot  C^c]. 

Ala. — Manes  v.  Henry,  96  Ala.  464. 
11  S  410. 

III.— Davidson  v.  Burke,  143  IlL 
139,  32  NE  614,  36  AmSR  867;  A.  C. 
Badger  Adv.  Co.  v.  U.  S.  Music  Cto., 
180  111.  A.  816. 

Kan. — George  v.  tiane,  80  Kan.  94. 
99,  102  P  66  [cit  Cyc]. 

Mich. — Moore  v.  Detroit  Loco- 
motive Works,  14  Mich.  266. 

Mo. — ^F.  W.  Brocknuui  Commn.  Co. 
V.  Kllboume,  111  Mo.  A.  642,  86  SW 
276. 

N.  J. — Landon  v.  Hutton.  BO  M.  J. 
Eq.  600,  26  A  958. 

N.  T. — Clark  V.  Ulster,  etc,  R.  Co, 
189  N.  T.  93,  81  NB  766,  121  AmSR 
848,  13  LRANS  164,  12  AnnCas  883; 
Crawford  v.  Millspaugh.  13  Johna  87. 

Pa. — Saeger  v.  Runk,  148  Pa.  77,  23 
A  1006;  Kidder  v.  Kidder,  33  Pa.  268. 

R.  I. — CoUyer  v.  Moulton,  9  R.  I. 
90,  98  AmD  870. 

Eng.— King  v.  QlUett.  7  M.  &  W. 
56,  161  Reprint  676. 

See  Release  [34  Cyc  1048]. 

63.  Atty.-Oen.  v.  Supreme  Coun- 
cil A.  L.  H.,  206  Mass.  183.  92  NE  147. 

64.  C:al.— Hay4  v.  Bentel.  (A.)  lit 
P  370  [rev  on  other  grounds  164  Cal. 
t>80.  130  P  432], 

Ind.— Ralya  v.  Atkins,  167  Ind.  331, 
61  NB  726. 

Iowa. — Blake  v.  Osmundaon,  169 
NW  766. 

Mo. — Howard  v.  Scott.  98  Mo.  A. 
609,  72  SW  709. 

N.  D. — Chesley  v.  Soo  Lignite  Coal 
Co.,  19  N.  D.  18,  121  NW  78. 

Or. — J.  K.  Armsby  Co.  v.  Grays 
Harbot-  Commercial  <3o.,  62  Or.  173, 
123  P  22 

Pa. — Briggs  v.  Martha.  12  Phila. 
179. 

Utah. — Schwab  Safe,  etc.,  C!o.  v. 
Snow,  47  Utah  199,  162  P  171. 

"The  rescission  of  it  wiped  out 
the  contract,  so  far  as  basing  any 
affirmative  action  on  it  relating  to 
its  enforcement,  or  for  damages  for 
Its  breach.  It  destroyed  all  its  vi- 
tality, and  the  relation  of  the  parties 
thereto  as  an  express  contract  was 
the  same  as  though  it  never  had  been 
entered  into."  Chesley  v.  Soo  Lignite 
Coal  Co.,  19  N.  D.  18,  22,  121  NW  7J. 


For  later  asMS,  daralapaMats  and  obaafM  In  the  law  see  cumulative  Annotations,  same  Utie,  pago  and  not*  nttmber. 
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no  action  for  Inreaeh  ean  be  maintained  thereafter,** 
nor  are  the  parties  bound  by  the  eontraet  with 
reference  to  their  snbaeqnent  aotions." 

Beaduion  in  conne  of  perf omutnoa.  Ordinarilj 
any  elaim  in  respect  of  performance  and  of  what 
has  been  paid  or  received  on  the  contract  will  be 
referred  to  the  agreement  of  rescission,  where  the 
contract  is  rescinded  while  in  the  course  of  per- 
formance," and  as  a  general  mle  no  such  claim 
may  be  made  unless  it  has  been  expressly  or  im- 
pliedly reserved;"  but  there  are  oases  which  hold 
that  the  fact  that  the  parties  agree  to  terminate 
the  contract  does  not  in  itself  show  that  they  agree 
to  release  all  rights  of  action  for  breach  which  may 
have  arisen  up  to  that  time,**  it  being  held  that 
the  mere  fact  that  parties  make  use  or  the  terms 
"resoiud"  or  "cancel"  does  not  show  that  they 
intend  their  acts  to  have  such  legal  effect.** 

BzpnflB  provuioiu.  It  is  common  for  an  agree- 
ment for  cancellation  to  make  express  provision 
that  the  rights  of  the-  parties  shall  cease  and  deter> 


mine." 

HUgal  contract.  Although  a  contract  may  have 
been  illegal  in  its  inception,  if  the  parties  agree  to 
rescind  it,  it  has  been  held  that  payments  made 
under  it  may  be  recovered  back.*' 

Status  of  new  contract.  A  contract  whi^h  ex- 
pressly cancels  a  prior  contract  is  to  be  regarded 
as  independent  thereof,  and  not  as  a  continuation 
of  it.** 

Bavival  of  contract.  After  a  contract  has  been 
rescinded  it  can  be  revived  only  by  mutual  assent.** 

[i  628]  0.  Snbseqnent  Inconsistflnt  Agreoment. 
One  written  contract  complete  in  itself  will  be  con- 
clusively presumed  to  supersede  another  one  made 
prior  thereto  in  relation  to  the  same  subject  matter. 
If  agreements  are  made  between  the  same  parties 
concerning  the  same  matter,  and  the  terms  of  the 
later  are  inconsistent  with  those  of  the  former  so 
that  they  cannot  subsist  together,  the  later  will  be 
construed  to  discharge  the  former.**  But  where  it 
is  claimed  that  by  reason  of  inconsistency  between 


66.  Ala. — Thomas  v.  Smoot,  2  Ala. 
A.  407.  56  S  1. 

Fla. — Dickerson  ▼.  Lankford,  (9 
3?na.   127,  67  S  807. 

Oa. — Hecht  v.  White,  IS  Oa.  A.  790. 
80  SE:  15:  HaiKler  v.  Adams,  6  Oa.  A. 
«37.  63  SB  71^ 

Ind. — Ralya  y.  Atkins,  157  Ind.  381. 
<1  NB  726. 

N.  Y. — DePeyster  v.  Pulver,  3  4arb. 
28 1. 

Pa. — ^BrlKKS  T.  Murtha,  12  Phlla. 
179. 

R.  I. — SwartB  T.  NarraKansett 
Electric  UghtlnK  Co.,  26  R.  I.  388, 
436,  SB  A-f^  111. 

Bng. — Davis  v.  Street  1  C.  &  P.  18, 
12  ECr.  23. 

ee.  Parks  T.  Gates,  84  App.  DIv. 
834,  82  NTS  1070  (where  It  was  held 
that,  after  an  agreement  to  promote 
the  consolidation  of  certain  corpo- 
rations was  abandoned,  certain  of  the 
parties  miaht  make  other  arrange- 
ments without  any  liability  for  a 
division  of  the  proflts). 

B7>  Barnes  Vacuum  Brake  Co.  v. 
Prosser.  157  N.  T.  2S9,  51  NB  986: 
McCreery  v.  Day,  119  N.  T.  1.  23  NB 
198.  16  AmSR  793,  6  LRA  603:  Beck 
V.  Danaher.  93  Misc.  537,  157  NTS 
603. 

88.  ESames  Vacuum  Brake  Co.  v. 
Prosser,  167  N.  Y.  289.  51  NB  986: 
McCreery  v.  Day,  119  N.  Y.  1,  23  NB 
198,  16  AmSR  793,  6  L.RA  603. 

6*.  Hayes  v.  Nashville,  80  Fed. 
641,  646,  26  CCA  59;  Alabama  Oil, 
etc,  Line  Co.  v.  Sun  Co.,  99  Tex.  606, 
92  SW  253  ircv  (Civ.  A.)  90  SW  202]; 
Garrett  y.  Danner,  (Tex.  Civ.  A.)  146 
SW  678. 

"There  is  a  mode  of  abandoning  a 
contract  as  a  live  and  enforcesible 
obUgation,  which  stlU  entitles  the 
party  declaring  its  abandonment  to 
look  to  the  contract  to  determine  the 
compensation  he  mav  be  entitled  to 
under  Its  terms  for  the  breach  which 
gave  him  the  right  of  abandonment." 
Hayes  v.  Nashville,  supra. 

[a]  Tested  xlslita<— If  it  appears 
from  the  facts  and  circumstances 
attending  the  cancellation  of  the 
contract  that  it  was  not  the  inten- 
tion of  the  parties  that  the  act  of 
cancellation  should  have  a  retroac- 
tive effect  and  destroy  previously 
vested  rights,  the  agreement  for  can- 
cellation will  be  so  construed  as  to 
preserve  those  rights,  Alabama  Oil, 
etc,  Line  Co.  y.  Sun  Co.,  99  Tex.  606. 
92  8W  253  [rev  (Civ.  A.)  90  SW 
20]. 

60i  Alabama  Oil,  etc.,  Co.  v.  Sun 
Co.,  99  Tex.  606,  92  SW  253.  See  U. 
8.  V.  O'Brien.  220  U.  S.  321.  328.  31 
set  406,  66  L.  ed.  481  (where  a 
government  contract  provided  that  in 
case  the  work  was  not  prosecuted  In 
accordance  with  the  contract  the 
engineer  in  charge  might  "annul"  the 
contract  by  notice  in  writing,  and  the 


court  said:  "The  ill  .chosen  word 
'annul'  in  the  contract,  repeated  in 
the  notice  to  the  contractors  and  in 
the  complaint,  cannot  be  taken  liter- 
ally in  any  of  them.  It  means  re- 
fuse to  perform  further,  not  rescind 
or  avoid.  Philadelphia,  etc.,  R.'Co. 
v.  Howard,  18  How.  (U.  S.)  807,  14 
L.  ed.  157.  For,  If  the  contract  were 
made  naught  by  the  Government's 
election  and  notice,  all  rights  under 
it  would  be  at  an  end,  whereas  It 
provides  in  terms  tliat  tights  shall 
arise  upon  annulment,  which  but  for 
this  provision  in  the  contract  the 
Government  would  not  have"); 
Hayes  v.  Nashville,  80  Fed.  641,  646, 
26  CCA  59  (where  the  court  said; 
"It  very  frequently  happens  .  .  . 
that  words  are  used  by  a  party 
which,  literally  and  strictly  con- 
strued, would  efCect  a  complete 
rescission  and  destruction  of  the  con- 
tract, when  the  party's  real  Intention 
Is  only  to  declare  his  release  from 
further  obligation  to  comply  with 
the  terms  of  the  contract  by  the  de- 
fault of  the  other  party,  and  his  in- 
tention to  hold  the  other  for  dam- 
ages. In  such  cases,  courts  consider, 
not  only  the  language  of  the  pcu'ty, 
but  all  the  circumstances,  including 
the  effect  of  a  complete  rescission 
upon  the  rights  of  the  parties,  and 
the  probability  or  improbability  that 
the  complaining  party  intended  such 
a  result,  in  reaching  a  conclusion  as 
to  the  proper  construction  of  the 
language  used"). 

61.  See  SwartB  v.  Narragansett 
Electric  Lighting  Co.,  26  R.  I.  388, 
436,  69  A  77,  111  (holding  that  such 
provision  Is  not  deprived  of  Its  effect 
by  the  fact  that  a  further  clause  of 
the  contract  states  that  the  original 
contract  had  been  abrogated  by  a 
previous  notice  which  was  In  fact  in- 
sufficient to  determine  such  con- 
tract). 

02.  Skinner  v.  Henderson,  10  Mo. 
206. 

63.  Magnolia  Metal  Co.  v.  Gale, 
189  Mass.  124,  76  NE  219  (so  holding 
where  although  a  second  agreement 
had  incorporated  into  it  certain 
covenants  and  an  agreement  con- 
tained in  the  first  with  modifications 
thereof.  It  was  otherwise  separate 
and  distinct). 

64.  Dixon-Hanson  Co.  v.  Svoboda, 
161  111.  A.  410. 

65b  U.  S. — Housekeeper  Pub.  Co. 
v.  Swift.  97  Fed.  290,  38  CCA  187; 
Harmon  v.  Harmon,  51  Fed.  113  {rev 
on  other  grounds  70  Fed.  894.  17 
CCA  479  (app  dlsm  17  SCt  994,  41  L. 
ed.  1186)1:  Bridges  v.  Sheldon,  7  Fed. 
17.  18  Blatchf.  295,  507;  Parish  v. 
U.  S.,  2  Ct.  CI.  366  raff  8  Wall.  489, 
19  L.  ed.  472,  7  Ct.  CI.  116]. 

Ala. — Cornish  v.  Suydam,  99  Ala. 
620.  13  S  118. 

Cal. — Green  y.  Wells,   2  Cal.  684: 


Bourn  v.  Dowdell,  5  C!al.  Unrep.  Cas. 
820.  60  P  696. 

Colo. — McKay  y.  Fleming,  24  Colo. 
A.  380,  184  P  169,  161  [quot  C^c], 

111. — Underwood  v.  Wolf,  181  111. 
425,  28  NB  598,  19  AmSR  40;  Har- 
rison y.  Polar  Star  IjOdge,  116  HI. 
279,  6  NB  643;  Farrar  v.  Toliver,  88 
111.  408;  Bacon  v.  Cobb,  46  111.  47; 
Stow  y.  Russell,  36  III.  18. 

Ky. — Menefee  v.  Rankins,  158  Ky. 
78,  82,  164  SW  365  [quot  Cycjj  Ho- 
mlre  v.  Stratton,  etc.,  Co.,  167  Ky. 
822,  164  SW  67;  Oarvey  v.  Qarvey, 
4  KyL,  622,  11  Ky.  Cm.  910. 

La. — Perkins  v.  Fraser,  107  La. 
890,  31  S  773. 

Me. — Paul  V.  Meservey,  68  Me.  419. 

Md. — Howard  v.  Wilmington,  etc., 
R.   Co.,   1  GUI  311. 

Mass. — Rogers  v.  Rogers,  139  Mass. 
440,  1  NB  123;  Rollins  v.  Marsh.  128 
Mass.  116. 

Mo. — Chrlsman  v.  Hodges,  75  Mo. 
413:  Munford  v.  Wilson,  15  Mo.  540. 

N.  H.— Wheeden  y.  Piske,  50  N.  H. 
126. 

N.  T.— Murray  v.  Harway,  68  N, 
Y.  387;  Renard  v.  Sampson,  12  N.  T. 
661. 

N.  C. — Adickes  v.  Chatham,  167  N. 
C.   681,   83   SB  748. 

Oh. — Reed  v.  McOrew,  6  Oh.  876. 

Pa. — Thompson  v.  Craft,  238  Pa. 
125,  85  A  1107:  Huckesteln  v.  Kelly, 
152   Pa.    631,   26  A   747. 

Wash. — Bader  v.  Moore  Bldg.  Co., 
94  Wash.  221,  162  P  8:  Louden  v. 
Spencer,   84   Wash.   236.   146   P   612. 

W.  Va. — Myers  V.  Camahan,  61  W. 
Va.   414,  67  SB  134. 

Wyo. — Hanover  Canal  Co.  v.  Wil- 
son, 22  Wyo.  427,  447.  143  P  346 
[quot  Cycl. 

Bng. — Thomhlll  v.  Neats,  8  C.  B. 
N.  S.  831.  98  BCL  831,  141  Reprint 
1392;  Patmore  v.  Colburn,  1  C.  M. 
&  R.   66,  149   Reprint  996. 

"A  subsequent  contract  completely 
covering  the  same  subject-matter, 
and  made  by  the  same  parties,  as  an 
earlier  agreement,  but  containing 
terms  Inconsistent  with  the  former 
contract,  so  that  the  two  cannot 
stand  together,  rescinds,  supersedes, 
and  Is  substituted  for  the  earlier 
contract,  and  becomes  the  only 
agreement  of  the  parties  on  the  sub- 
ject." Housekeeper  Pub.  Co.  v. 
Swift,   97   Fed.   296,   294,   38  CCA  187. 

[a]  mustratloii. — Where  a  writ- 
ten contract  of  Aug.  1.  1905,  pro- 
vided that  plaintiff  should  receive 
fifty  dollars  a  month  as  compensa- 
tion If  defendant  decided  at  the  end 
of  six  months  to  discontinue  the 
agreement;  but  If  defendant  decided 
after  six  months  to  continue  the 
agreement  plaintiff's  salary  should 
be  one  hundred  dollars  a  month, 
a  subsequent  oral  contract,  made 
in  January,  1906,  extending  the 
trial  period  until  Febr.  1,  1907. 
changed  a  material  provision  of 
the  written   contract,   so  as  to  dis- 
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the  terms  of  a  new  agreement  and  those  of  the  old 
the  old  one  is  discharged,  the  fact  that  such  was 
the  intention  of  the  parties  must  clearly  appear.** 
Where  the  contracts  may  stand  together  a  subse- 
quent will  not  supersede  a  prior  one.*"  A  new  eon- 
tract  with  reference  to  the  subject  matter  of  a 
former  one  does  not  supersede  the  former  and  de- 
stroy its  obligations,  except  in  so  far  as  the  new 
one  is  inconsistent  therewith,  when  it  is  evident 
from  an  inspection  of  the  contracts  and  from  an 
examination  of  the  circumstances  that  the  parties 
did  not  intend  the  new  contract  to  supersede  the 
old,  but  intended  it  aa  supplementary  thereto." 
.Where  a  new  contract  is  consistent  with  the  con- 
tinuance of  the  former  one  and  only  provides  a  new 
mode  of  discharging  the  same,  it  has  no  effect  as  a 
rescission  unless  or  until  it  is  performed." 

Incomplete  agreemAnt.  An  oral  agreement  is 
not  rescinded  by  an  incompletely  executed  written 
agreement,'"  as  where  all  the  parties  have  not 
signed." 

[$  6291  D.  Optioiu  to  Tennlnate— 1.  Bight  to  Ter- 
minate  Oontract  in   Oeneral.     Where   a   contract 


provides  that  it  shall  continue  for  a  stated  period, 
it  is  not  terminable  at  the  option  of  either  party.'^ 
Every  contract  is  prima  facie  permanent  and  irrev- 
ocable, and  it  lies  on  a  person  who  says  that  it  is 
revocable  or  determinable  to  show  either  some  ex- 
pression in  the  contract  itself,  or  something  in  the 
nature  of  the  contract,  from'  which  it  is  reasonably 
to  be  implied  that  it  was  not  intended  to  be  per- 
manent and  irrevocable,  but  was  to  be  in  some  way 
or  other  subject  to  determination." 

[i  630]  2.  Contracts  Fixing  No  Period  of  Dura- 
tion. Where  a  oontract  is  not  for  personal  serv- 
ices, or  does  not  require  the  imposing  of  special 
confidence,  and  does  not  fix  a  limit  of  its  duration, 
it  cannot  be  regarded  as  terminable  except  by  mu- 
tual consent.^*  So  where  a  contract  is  not  revocable 
at  the  will  of  either  party  or  otherwise  limited  as 
to  its  duration  by  its  express  terms,  or  by  the  in- 
herent nature  of  the  contract  itself,  it  is  presumably 
intended  to  be  permanent  and  perpetual  in  the 
obligation  it  imposes."  But  a  construction  con- 
ferring a  right  in  perpetuity  will  be  avoided  unless 
compelled  by  the  unequivocal  language  of  the  oon- 


charee  It.  Bomlre  v.  Stratton,  etc, 
Co..   167   Ky.    822,    164    SW   67. 

es.  Menefee  v.  Ranklns.  168  Ky. 
78,  82,  164  SW  365  [quot  Cyp);  MUl- 
sapa  V.  Merchants',  etc..  Bank,  71 
Miss.   361.    13    S   S03. 

e7.  Ark. — Trumbull  v.  Harris,  102 
Ark.    669,   145   SW  647. 

Ind. — Metiger  v.  HublMird,  153  Ind. 
189,  64  NE  761.  • 

Mich. — Cutler  v.  Spens,  191  Mich. 
603.   158  NW  224. 

W.  Va. — Myers  v.  Camahan,  61  W. 
Va.  414,  57  SE  134. 

Wis. — Security  Trust,  etc..  Ins.  Co. 
V.  Ellsworth.  129  Wis.  «4»,  109  NW 
126.  • 

"Where  a  new  contract  Is  entered 
into  changing  a  part  of  the  earlier 
contract,  or  containing  provisions 
clearly  Inconsistent  with  a  part  of 
the  old  contract,  those  provisions  of 
the  earlier  one  inconsistent  with  the 
provisions  of  the  latter  will  be  su- 
perseded, and  the  two  contracts  will 
be  taken  euid  construed  together, 
and  of  inconsistent  srovialons,  those 
in  the  first  will  yiela  to  those  In  the 
second  oontract.  Myers  v.  Cama- 
han,   61   W.   Va.   414,    420,   67   SE   134. 

[a]  ZUoatratloiu— An  undertaking 
indorsed  on  a  note  by  the  payee 
thereof  and  a  separate  written  as- 
signment of  such  note  are  not 
merged  by  the  mere  acceptance  of 
such  assignment.  Metsger  t.  Hub- 
bard, 153  Ind.  189,  64  NB  761. 

08.  D.  C. — Litttepage  v.  Neale 
Pub.  Co.,   34  App.  iSI. 

Ind. — Adams  v.  Adams,  160  Ind. 
61,  66  NE  163. 

Ky. — Menefee  v.  Rankins,  158  Ky. 
78,  82,  164  SW  366  [quot  Cyc]. 

Mich. — Doty  v.  Martin,  32  Mich. 
462. 

Nebr. — Uhlig  v.  Barnum,  43  Nebr. 
584,    61    NW    749. 

Porto  Rico. — Romero  v.  Cristobal, 
9  Porto  Rico  Fed.  94. 

Ter. — Whitehead  v.  Rhea,  (Civ.  A.) 
168  SW  460. 

Man. — Barlow  v.  Williams,  16  Man. 
164. 

Sask. — ^Willoughby  v.  Saskatche- 
wan Valley  Land  Co.,  3  Sask.  L. 
130. 

[a]  ZUostratlon. — Where  a  con- 
tract between  an  aged  father  and  his 
daughter  who  was  caring  for  him, 
made  just  prior  to  his  death,  recited 
the  fact  that  many  years  previously 
he  had  agreed  that  the  daughter,  in 
consideration  of  her  services,  should 
have  all  his  property  at  his  death, 
and  provided  that,  as  she  had  never 
received  any  compensation  for  her 
services,  etc.,  she  should  receive  all 
money  on  hand  at  his  death,  it  did 
not  supplant  the  prior  agreement, 
but    the    compensation    provided    for 


therein  was  meant  to  be  additional 
to  that  contemplated  in  the  prior 
agreement.  Whitehead  v.  Rhea, 
(Te».  Civ.  A.)   168  SW  460. 

09.  Menefee  v.  Rankins,  168  Ky. 
78,  82,  164  SW  366  [quot  Cycl;  Mc- 
Daniels  v.  Robinson,  26  Vt  316,  62 
AmD  574. 

70.  Banewur  v.  Levenson.  171 
Mass.  1,  60  NE  10:  Llbby  v.  Barry, 
16   N.   D.    286,   107  NW  972. 

71.  Banewur  v.  Levenson,  171 
Mass.  1,  50  NE  10:  Llbby  v.  Barry, 
16  N.  D.  286,  107  NW  972. 

'72.  First  Presbyterian  Church  v. 
National  State  Bank,  57  N.  J.  L. 
27.  29  A  320  [aff  68  N.'  J.  L.  406  mem. 
36  A  1129  mem];  Nla^ra  Fire  Ins. 
Co.  V.  Whittaker,  21  Wis.  329-  In- 
ternational Correspondence  Schools 
V.  Ayres,  106  L.  "f.  Rep.  N.  S.  846. 
See  also  supra  9   620. 

[a]  Zllnstratloiu^— (1)  An  agree- 
ment by  manufacturers  to  distribute 
on  certain  conditions  and  for  a  fixed 
period  a  bonus  among  their  cus- 
tomers is  not  terminated  by  the  sale 
of  the  business  by  the  manufacturers 
before  the  end  of  the  period,  and  a 
customer  who  has  complied  with  the 
conditions  is  entitled  to  damages  for 
the  breach  of  the  agreement  Involved 
in  such  sale.  Ogdens.  Ltd.  v.  Nel.son, 
[19051  A.  C.  109.  (2)  A  defendant 
who  nas  stipulated,  under  seal,  to 
pay  a  certain  sum  annually  to 
plaintiff  so  long  aa  the  latter  will 
refrain  from  erecting  on  its  land 
buildings  that  may  obstruct  defend- 
ant's windows  is  not  relieved  from 
the  obligation  to  continue  the  pay? 
ments,  by  giving  notice  to  plalntln 
to  that  effect,  where  such  a  provision 
formed  no  part  of  the  agreement. 
First  Presbyterian  Church  v.  Nat. 
State  Bank,  67  N.  J.  L..  27.  29  A 
320  [aff  68  N.  J.  L.  406  mem,  36  A 
1129  mem]. 

73.  St.  Barnabas  Hospital  v. 
Minneapolis  International  Electric 
Co..  68  Minn.  264,  70  NW  1126,  40 
LRA  888;  Llanelly  R.,  etc.,  Co.  v. 
London,  etc,  R.  Co.,  L.  R.  8  Oh. 
942 

[a]  aiwrtMtlona. — (1)  Defendant 
took  one  of  its  employees  who  had 
been  seriously  Injured  to  plalntifl; 
hospital,  and  at  its  request  and  on 
its  promise  to  pay  for  his  care  and 
treatment,  plaintitr  accepted  arid  re- 
ceived him  as  a  patient  for  an  In- 
definite period,  no  length  of  time 
being  mentioned;  but  subsequently, 
and  while  the  patient  was  yet  In- 
capable of  being  removed  or  dis- 
charged from  the  hospital  without 
great  danger  to  his  life  or  health, 
defendant  gave  notice  that  thereafter 
It  would  not  be  responsible  for  his 
care   or    treatment,    and   it    was    held 


that  defendant  had  no  right  to  thus 
terminate  its  liability:  that  under 
the  circumstances  it  was  an  imolied 
condition  of  the  contract  that  defend- 
ant could  only  terminate  it  by  remov- 
ing the  patient  or  when  he  could 
be  dismissed  by  plaintilT  without 
serious  danger  to  his  life  or  health. 
St.  Barnabas  Hospital  v.  Minneapolis 
International  Electric  Co.,  68  Minn. 
264,  70  NW  1126.  40  LRA  388.  (2> 
A  contract  was  made  between  two 
railroad  companies  for  giving  to  one 
of  them  running  power  over  the  lines 
of  the  other,  and  making  permanent 
provisions  for  the  exercise  of  such 
power,  but  without  mentioning  any 
limit  of  time  or  any  mode  of  ter- 
minating the  power,  and  it  was  held 
that,  considering  the  perpetuity  of 
the  legal  personalty  of  the  contract- 
ing parties  and  of  the  subject  mat- 
ter, the  contract  must  have  an  in- 
definite duration,  according  to  the 
prima  facie  construction  of  its  terms, 
and  that  there  was  no  implied  con- 
dition to  terminate  It  by  notice  or 
otherwise.  Llanelly  R_  etc,  Co.  v. 
London,  etc.,  R.  Co.,  L.  R.  <  Ch. 
942. 

74i  McKell  V.  Chesapeake,  etc.,  R. 
Co.,  176  Fed.  321.  99  CCA  109.  20 
AnnCas  1097  (holding  that  '"a  con- 
tract between  the  owner  of  a  tract 
of  coal  land  and  a  railroad  company, 
by  which  the  landowner  agreed  to 
develop  mines  on  his  land  to  a  stated 
capacity,  and  the  company  agreed 
to  build  a  branch  line  to  the  mines 
and  to  purchase  the  coal  produced 
at  the  ruling  price  of  a  certain  other 
coal,  which  contained  no  provlRlon 
as  to  its  duration,  was  not  termin- 
able at  the  will  of  one  party,  but 
was  permanent  so  long  as  the  stipu- 
lated production  was  maintained,  un- 
less sooner  terminated  by  consent  of 
both  parties"). 

76.  Franklin  Tel.  Co.  v.  Harrison. 
146  U.  S.  469,  12  SCt  900.  36. L.  ed. 
776;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania Co.,  129  Fed.  849,  84  CCA 
285.  68  LRA  968,  [rev  126  Fed.  67); 
Pittsburgh,  'etc..  R.  Co.  v.  Reno. 
123  111.  273,  14  NB  196  [alf  22 
111.  A.  470];  Globe  Ins.  Co.  v. 
Wayne,  76  Oh.  St.  461.  80  NE  13: 
Buzby  V.  Busby,  13  Pa.  DIst.  5X7. 
30  Pa.  Co.  225.  But  see  Arkansas 
Valley  Town,  etc.,  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  (Okl.)  151  P  102S 
(holding  that  the  rule  did  not  ap- 
ply where  the  Identity  of  the  sub- 
ject matter  was  left  for  future  de- 
termination, was  only  capable  of  be- 
ing made  certain  by  the  concurrent 
act  of  the  party,  and  there  was  no 
present  grant  of  any  specific  rlclit 
capable  of  ascertainment). 


For  later  casss,  devalopmsnts  and  thaagvt  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tract,'"  and  oontraots  wliioh  inyolye  the  imposing 
of  trust  and  confidence  in  the  parties  and  hence 
involve  the  element  of  mutual  satiafaetion  are  held 
from  their  inherent  nature  to  imply  that  they  are 
terminable.^'  So  where  no  time  limitation  is  in- 
serted in  a  contract  for  the  performance  of  serv- 
ices,'^ or  the  furnishing  of  commodities,'"  the  con- 
tract is  regarded  as  terminable  by  either  party  on 
reasoziable  notice,'"  and  no  cause  need  be  assigned.^^ 

TS.  James  Maccalum  Printing  Co. 
V.  Qntphite  Compendiua  Co.,  150  Mo. 
A.  383,  130  SW  836.  See  Anderson 
V.  ■WalnwrJght.  «7  Ark.  62.  53  SW 
566  <ho]dinK  that  an  aerreement  by 
one  to  whom  a  lien  on  premises  is 
KiTen,  to  secure  the  payment  of  a 
debt,  to  liQtUldate  her  claim  from  the 
rents  of  the  premises,  and  not  by  a 
sale  thereof,  obUgates  her  to  refrain 
from  enforcing  the  lien  by  a  sale 
only  tor  a  reasonable  length  of 
time). 

77.  See  Uanelly  R.,  etc.,  Co.  ▼. 
Ijondon,  etc,  R.  Co.,  Lm  R.  7  H.  Lb 
550. 

78.  U.  S. — Chattanooga,  etc.,  R. 
Co.  V.  Cincinnati,  etc.,  R.  Co.,  H 
Fed.    456. 

Ala. — Baldwin  t.  Kahaaa  City,  etc., 
R.  Co.,  Ill  Ala.  615,  20  S  349;  Fall 
V.  McRee,  36  Ala.  61. 

111. — Bates  Mach.  Co.  v.  Bates,  191 
111.  138.  61  NB  618  [aff  87  Ul.  A. 
2251.  See  Liow  v.  Nortnwestern  Mal- 
leable  Iron  Co.,  160   111.  4V.   640. 

Iowa. — Smith  y.  Cedar  lE^lls,  etc, 
R.  Co..  80  Iowa  244. 

Ky. — Victoria  Limestone  Co.  v. 
Hinton,    16«    Ky.    674,    181    SW    1109. 

La. — Callery  v.  New  Orleans  Water- 
works Co.,  35  La.  Ann.  788.  See 
Alexander's  Succ,  180  La.  7,  57  S  634 
(holding  that  an  arrangement  be- 
tween vendor  and  purchaser  of 
realty  for  collection  of  revenues  by 
vendor  was  terminable  at  the  option 
of  either  party  and  terminated  by 
notice  from  the  executor  of  the 
purchaser  that  the  vendor  should  no 
longer  collect  the  revenue). 

Micb. — ^Hlckey  v.  Baird,  9  Hleh. 
32. 

Miss. — ^Vlcksburg  Liquor,  etc,  Co. 
V.  U.  S.  Eixpress  Co.,  68  Miss.  149, 
8  S  332;  Klrkland  v.  Carr,  85  Miss. 
584;    Butler   v.    Smith,    36   Miss.    457. 

Mo. — Staroske  v.  Pulitaer  Pub.  Co., 
233   Mo.   67,   138   SW  36. 

N.  Y. — Gilbert  v.  Qulnl»n,  69  Hun 
508,  13  NTS  671;  Ward  v.  Ruck- 
man,  84  Barb.  419.  [aff  36  N.  X-  26, 
93  AmD  479,  1  Transcr.  A.  172J;  Mc- 
Lees     v.     Bale,     10    Wend.'  426.      To 


The  same  rule  applies  to  contracts  in  the  nature  of 
joint  adventures^  or  indemnity ,^^  and  to  a  contract 
under  which  the  identity  of  the  subject  matter  has 
been  left  for  future  determination.^  But,  although 
a  contract  may  fail  to  state  the  term  for  wfaieh  it 
shall  continue  in  force,  it  may  show  an  intention  to 
enter  into  an  arrangement  which  shall  continue  for 
some  time,  or  until  the  occurrence  of  an  expected 
event."    An  agreement  that  an  arrangement  shall 


same  etEect  "Hart  v.  Thompson.  39 
App.  Civ.  668,  67  NTS  334. 

Pa. — Press  Pub.  Co.  v.  Reading 
News  Agency,  44  Pa.  Super.  428; 
Coffin   V.   Landls.  6  Phlla,   176. 

Tex. — Dunbam  v.  Orange  Lumber 
Co.,  B9  Tex.  Civ.  A.  268,  125  SW 
89. 

Va. — Stonega  Coal,  etc.,  Co.  v. 
Louisville,  efc,  R.  Co.,  106  Va.  223, 
56    SB    551,    9    LRANS    1184. 

Wis. — Irish   V.    Dean,    39   Wis.    662. 

Sng. — Hamilton  v.  Bryant,  30  T.  L. 
R.  408.  See  Barney  v.  Indiana  R. 
Co.,  167  Ind.  228.  61  NB  194  (under 
a  written  agreement  with  a  private 
individual  by  a  street  car  company 
to  extend  Its  track  to  a  driving  park 
and  have  it  in  operation  by  a  given 
date,  which  does  not  specify  the 
period  for  which  the  operation  of  the 
track  is  to  continue,  the  right  to 
determine  that  question  remains 
with   the  street  car  company). 

19.  Fox  v.  Commercial  Press  Co., 
88  SW  1063.  28  KyL  44;  Marble  v. 
Standard  Oil  Co.,  169  Mass.  653,  48 
NB  783;  Bchols  v.  New  Orleans,  etc., 
R  Co.,  62  Miss.  610;  McCullough- 
Dalzell  Crucible  Co.  v.  Philadelphia, 
223  Pa.  336,  72  A  633  (where  the 
court  said:  "The  general  principle 
that  contracts  without  time  limit  are 
terminable  on  reasonable  notice  by 
either  of  the  parties,  is  sustained  in 
Cotnn  V.  Landls,  46  Pa.  426,  where 
the  question  at  Issue  was,  whether 
such  revocation  constituted  a  breach. 
.    .     .    The  foregoing  principle  finds 


universal  application  In  the  decisions 
of  many  of  the  other  states,  among 
(Which  are:  Marble  v.  Standard  Oil 
Company,  169  Mass.  653,  48  NB  783; 
Savage  v.  Drs.  K.  &  K.'s  U.  S.  Med- 
ical, etc.,  Assoc,  69  Mich.  400,  26 
NW  652-  Irish  v.  Dean,  39  Wis.  562. 
In  Echols  V.  New  Orleans,  etc.,  R. 
Co.,  62  Miss.  610,  a  contract  to  sup- 
ply cordwood  to  a  railroad  company, 
without  fixing  a  time  for  its  ter- 
mination, the  court  said:  'Perpetual 
contracts  of  this  character  will  not 
be  tolerated  by  the  law,  or  rather 
will  not  be  enforced,  as  imposing 
an  eternal  and  neverending  burden. 
An  agreement  to  furnish  a  particular 
commodity  at  a  specified  price  .  .  . 
without  specification  as  to  time,  will 
be  construed  either  eis  terminable  at 
pleasure,  or  implying  that  the  thing 
to  be  done  shall  be  performed  within 
a  reasonable  time  .  .  .  any  other 
theory  is  a  moral  and  a  practical 
Impossibility  and  If  Indulged  in  by 
the  courts  could  not  be  enforced  in 
the  ordinary  concerns  of  life,'  citing 
a  number  of  authorities,  among 
which  are  Chitty  on  Contracts  (11th 
Am.  ed.),  p.  1062;  Story  on  Con- 
tracts, sec.  21"). 

80.  Missisalppl  River  Logging  Co. 
V.  RolMon,  69  Fed.  773,  16  CCA  400; 
Echols  V.  New  Orleans,  etc,  R.  Co., 
52  Miss.  610.  614;  Bayliss  v.  Hough, 
41  Pa.  Super,  468.  See  Taylor  v. 
Louisville  Pub.  Warehouse  Co.,  72 
SW  20,  24  KyL  1666  (holding  the 
question  of  reasonableness  of  notice 
to  be  one  for  the  Jury).  And  see 
cases  supra  notes  78,  79. 

[a]  Mttmaa  for  xnlSi,— "Any  other 
theory  than  this  would  subject  in- 
cautious persons — a  class,  it  may  be 
remarked,  which  Includes  the  ma- 
jority of  mankind — ^Into  Ufe-long 
servitudes,  and  greatly  fetter  and 
embarrass  the  commerce  of  the 
world.  Indeed,  It  may  be  said  that 
any  other  theory  Is  a  moral  and 
practical  impossibility,  and,  if  in- 
dulged in  by  the  courts,  could  not 
l>e  enforced  In  the  ordinary  concerns 
of  life."  Bchols  V.  New  Orleans, 
etc,  R..CO.,  62  Miss.   610,  614. 

[b]  AdvsrtislBg. — ^The  act  of  send- 
ing a  business  •advertisement  to  a 
newspaper  for  publication  ia,  in  the 
absence  of  instructions  to  the  con- 
trary, a  direction  tp  publish  it  in 
each  issue  of  the  paper  until  it .  Is 
ordered  to  be  stopped,  unless  the 
character  of  the  advertisement  might 
of  itself  operate  as  a  limit  on  the 
running  of  the  publication.  Ahem  v. 
Standard  L.  Ins.  <3o.,  32  N.  T.  Super. 
441. 

.  81.  Victoria  Limestone  Co.  v. 
Hinton,  166  Ky.  674,  161  SW  1109. 
83.  Xiawrence  v.  Robinson.  4  Colo. 
567;  Jones  v.  Turner,  80  Hun  157,  80 
NYS  65  laft  149  N.  T.  611  mem.  44 
NE  1125  meml;  Rosenblatt  v.  Wein- 
man,  225   Pa.    200,   74   A   64. 

83.  Hanford  v.  Higgins,  14  N.  T. 
Super.  441;  Rosenblatt  v.  Weinman, 
226   Pa.   200,   74  A   64. 

84.  Arkansas  Valley  Town,  etc., 
Co.  V.  Atchison,  etc.,  R.  Co..  (Okl.) 
161  P  1028. 

SB.  U.  S. — McKell  v.  Chesapeake, 
etc.,  R.  Co..  186  Fed.  39,  108  CCA 
141,  175  Fed.  321,  99  CCA  109.  20 
AnnCaa  1097  [certiorari  den  220  U.  S. 
613,  31  set  717,  66  L.  ed.  609]; 
Mississippi  River  lA>gglng  Co.  v. 
Robson,  69  Fed.  773.  16  CCA  4^0; 
Robson  v.  Mississippi  River  Logging 
Co..    43   Fed.    364. 

Colo. — Henderson  v.  Spratlen.  44 
Colo.    278,    98    P    14,    19    LRANS    655. 

Minn. — St.  Barnabas  Hospital  v. 
Minneapolis     International     Electric 


Co.,  68  Minn.  254,  70  NW  1126,  40 
LRA  388. 

Mo. — James  Maccalum  Printing  Co. 
V.  Graphite  Compendlus  Co.,  160  Mo. 
A.   383,   130   SW  836. 

Pa. — Cumberland  Valley  R.  Co.  v. 
Gettysburg,  etc.,  R.  Co.,  177  Pa.  519, 
35  A  962. 

N.  S. — Chisholm  v.  Chlsholm,  2 
DomLR  67. 

See  Hoyt  v.  Smith,  23  Conn.  177, 
60  AmD  632  (holding  that  where. 
In  an  agreement  between  plaintiffs 
and  defendant,  the  latter  promised, 
in  consideration  of  advancements  of 
money  made  to  him  to  sail  for  Cal- 
ifornia on  a  particular  day,  to  pro- 
cure a  sufllcient  quantity  of  pro- 
visions to  last  two  years,  to  forward 
all  necessary  tools,  and  to  commence 
digging  for  gold  as  soon  as  pos- 
sible after  his  arrival  there,  was  the 
meaning  of  said  agreement  that  de- 
fendant should  dig  for  gold  in  Cal- 
ifornia for  two  years). 

[a]  IIlast>atlOBS.^(l)  A  contract 
between  an  owner  of  a  sawmill  who 
owned  timberland  near  the  head- 
waters of  a  stream  on  whl<fli  his 
mill  was  situated,  from  which  he 
was  drawing,  and  expected  to  draw 
for  some  years,  his  supply  of  logs 
and  a  logging  company,  whereby,  "to 
provide  for  tne  future,"  the  company 
agreed  to  take  control  of  all  logs 
delivered  to  it  by  the  owner,  and  to 
prepare  them  for  transportation,  for 
which  agreed  sums  were  to  be  paid 
"annually,  at  the  close  of  each  sea- 
son's business,"  although  It  fixed  no 
time  of  duration,  was  to  continue  as 
long  as  the  mill  owner  was  actively 
engaged  in  removing  timber  from  his 
lands.  Mississippi  River  Logging  Co. 
V.  Robson,  69  Fed.  773,  16  CCA  400. 
(2)  Where  defendant  contracted  to 
support  plaintiff  in  consideration  ot 
her  releasing  him  from  a  promise  to 
marry,  and  thereafter  plaintiff  mar- 
ried another  from  whom  she  was 
soon  divorced,  being  unable  to  per- 
form domestic  duties  because  of  de- 
fendant's alleged  misconduct,  where- 
upon he  again  contributed  to  her 
support  on  account  of  the  contract. 
such  contract  was  not  abrogated  by 
her  marriage.  Henderson  v.  Spratlen, 
44  Colo.  278.  98  P  14,  19  LRANS 
655.  (3)  Where,  in  a  contract  be- 
tween several  railroad  companies, 
two  of  them  agree  to  set  aside  a 
certain  portion  of  their  gross  earn- 
ings for  the  purchase  of  the  bonds 
of  another,  the  time  for  which  the 
bonds  are  to  -run  fixes,  by  the  plain- 
est Implication,  the  duration  of  the 
contract.  Cumberland  Valley  R.  Co. 
V.  Gettysburg,  etc.  R.  Co.,  177  Pa. 
619,  35  A  953.  (4)  A  stipulation  in 
a  contract  to  pay  maintenance  made 
for  valuable  consideration  whereby 
the  promisor  agrees  to  pay  the  main- 
tenance money  quarterly  In  advance 
"so  long  as  I  can,"  will  not  enable 
the  promisor  to  terminate  the  con- 
tract at  his  own  will  and  pleasure; 
the  words  "so  long  as  I  can"  are 
to  be  considered  as  having  reference 
to  his  financial  ability,  and  such 
ability  being  proved  the  promisee  Is 
entitled  to  recover.  Chisholm  v, 
CJiisholm,  (N.  S.)  2  DomLR  67.  (5) 
A  contract  employing  a  printer  to 
print  an  advertising  catalogue,  which 
stipulates  that.  If  the  price  of  the 
printer  be  no  higher  than  other  re- 
sponsible firms  ■on  "succeeding  is- 
sues" of  the  publication,  the  ad- 
vertiser will  give  the  work  of 
publishing  the  "succeeding  issues" 
to  the  printer,  confers  on  the  printer 
the  right  to  be  awarded  the.  print- 
ing  of   two   or   more   succeeding  is- 


606     [13  C.  J.] 


CONTRACTS 


[§§  630-632 


exist  "for  the  pieeent"  will  be  oonstmed  to  eon- 
template  a  period  of  indefinite  length,  with  an  im- 
plied condition  that  it  shall  not  be  unreasonably 
long." 

Aiainst  poblic  intnrest.  A  oontract  will  not  be 
eonstraed  as  imposing  a  perpetual  obligation  when 
to  do  so  would  be  adverse  to  public  interests." 

Ongtom  ii™i«HTig  dnxation.  A  custom  limiting  the 
duration  of  contraets  of  a  particular  character  is 
waived  by  regarding  the  contract  as  in  force  after 
the  customary  limit  has  expired.^ 

Kotice.  Notice  for  the  purpose  of  terminating 
liability  under  a  eontinning  contract  must  be  such 
as  to  clearly  convey  the  intention  of  the  parties.** 

[$  631]  -3.  Express  Frovisioiis  in  Contract— a.  In 
OmeraL  A  contract  may  provide  that  it  shall  come 
to  an  end  at  the  option  of  one  or  either  of  the 
parties,*"  and  such  a  stipulation  when  fairly  en- 


tered into  will  be  enf  oroed  if  not  eontrsiy  to  equity 
and  good  conscience.*'  The  presence  of  such  a 
provision  has  no  effect  on  the  binding  obligations 
of  the  contract  as  long  as  the  parties  continue  to 
act  under  it  before  revoking  or  terminating  it.*' 
The  reservation  of  the  right  to  change  any  part 
of  the  contract  does  not  include  the  right  to  abro- 
gate the  contract.**  Where  by  the  terms  of  the 
agreement  an  option  is  reserved  to  one  party  to 
determine  it  or  to  consummate  it  as  a  contract,  the 
law  will  give  a  like  option  to  the  other  party  until 
both  parties  are  bound.** 

[%  632]  b.  Groiinds  Ctonfeixing  Bight  to  BrwriM 
Option.  The  g^unds  for  termination  of  a  contract 
under  express  provisions  therein  are  of  eotirse  eon- 
trolled  by  such  provisions,  which  ordiitarily  will  be 
enforced  according  to  their  terms.** 

Breach  or  defanlt  in  perfonumce.     A  contraet 


sues,  where  his  bids  for  the  work 
are  as  low  as  those  of  other  re- 
sponsible concerns.  James  Maccalum 
Printing  Co.  t.  Oraphlte  Compendius 
Co..   \iS  Mo.  A.  S88,    180   SW   838. 

ae.  Lewis  T.  Worrell,  185  Mass. 
S72,  71  NB  7S  (holding  that  such  an 
agreement  would.  In  the  absence  of 
any  occurrence  to  terminate  it,  con- 
tinue as  long  as  fifteen  months). 

87.  Jones  v.  Newport  News,  etc., 
Co.,  S5  Fed.  73S,  IS  CCA  9S  Choldinc 
that  an  agreement  by  a  railroad 
company  with  one  owning  land 
adjacent  to  its  track  that.  If  he 
would  build  a  coal  tipple  and  a 
trestle  therefrom  to  its  track.  It 
would  construct  a  switch  thereon, 
and  thereafter  deliver  coal  to  him 
there,  does  not  contain  an  implica- 
tion that  the  switch  shall  be  per- 
petual). 

88.  Atchison,  etc.,  R.  Co.  t.  Miller, 
18  Nebr.  681,  21  NW  451. 

8V.  Lewis  V.  Worrell,  186  Mass. 
672,  71  NB  78;  Liftjchlld  v.  Johnson, 
81  N.  T.  Super.  459  (holding  that 
a  continuing  contract  to  pay  for  all 
the  beef  wnich  should  be.  sent  by 
vendor  to  a  certain  market  stand 
cannot  be  terminated  by  a  mere 
notice  to  the  vendor  that  the  pur- 
chaser had  nothing  to  do  with  the 
business  carried  on  at  such  stand, 
since  the  contract  had  no  connection 
with  the  business,  and  could  there- 
fore only  be  canceled 'by  notice  that 
defendant  would  no  longer  be 
lUble). 

90.  III.— Bour  V.  Kimball.  46  III. 
A    327 

Ind..^— Over  v.  Byram  Fdy.  Co,  87 
Ind.  A.  452,  77  NB  802.  117  AmSR 
827. 

La. — A.  Leschen,  etc..  Rope  Co.  y. 
Patterson,  180  La.  567,  58  S  886. 

Md. — Geiger  v.  Western  Maryland 
R.  Co.,  41  Md.  4;  Jenkins  t.  Long, 
8  Md.  132. 

Minn. — Schwab  v.  Baremore,  95 
Minn.  295.   104  NW  10. 

Nebr. — Morrlssey  v.  Broomal,  87 
Nebr.   766,   66  NW  383. 

N.  T. — McCullough's  Lead  Co.  v. 
Strong,  56  N.  Y.  660;  U.  S.  Aluminum 
Co.  V.  Calvert  Llth.  Co.,  49  Misc. 
491,  97  NYS  1042. 

Or. — Harlow  v.  Oregontan  Pub.  Co., 
46   Or.   620,    78   P  737. 

Bng. — Parker  v.  Ibbetaon,  4  C.  B. 
N.  S.  346.  98  BCL  846,  140  Reprint 
1118. 

See  Colton  v.  Solomon,  67  N.  J. 
L.  73,  50  A  588  (construing  provision 
for  extension  of  mortgage  debt); 
Beers  v.  North  Milwaukee  Town  Site 
Co.  No.  2.  97  Wis.  212,  72  NW  870 
(holding  that  where  defendant,  under 
the  terms  of  a  written  contract,  re- 
served the  right  to  determine  how 
much  work  should  tie  done  by  plain- 
Ofl,  or  to  stop  the  work  at  any  time, 
allegations  In  the  complaint  that 
subsequent  to  the*  making  of  the 
contract  defendant  ordered  certain 
work  to  be  done  within  a  certain 
time,  but  thereafter,  to  plaintifTs 
damage,  refused  to  allow  such  work 


to   be    completed,    do    not   constitute 
any  cause  of  action). 

It  is  entirely  competent  for  the 
parties  to  a  contract  to  provide  for 
the  discharge  or  annulment  thereof, 
either  by  subsequent  agreement  or 
by  Incorporating  provisions  or  con- 
ditions to  that  end  In  the  original 
agreement,  and  they  may  flx  and 
limit  the  rights  and  llabllitjr  of 
each  in  the  event  of  a  failure  of 
performance,  and  the  courts  will  en- 
force contracts  in  this  particular 
precisely  as  in  other  respects,  and 
In  accordance  with  the  rights  of  the 
parties  as  they  are  thus  fixed  and 
limited."  Schwab  v.  Baremore,  96 
Minn.    296,    297,    104  NW   10. 

[a]  Oral  ooatraet^— An  under- 
standing between  the  parties  to  an 
oral  contract,  at  the  time  of  mak- 
ing the  same,  that  the  contract  may 
be  canceled  on  certain  notice,  gives 
authority  to  either  to  terminate  it 
on  such  notice.  Bacon  v.  Proctor, 
13  Misc.  1,  33  NTS  996. 
,  Bl.  Morrlssey  v.  Broomil,  87 
Nebr.  766,  56  NW  888;  Pierce  v. 
Signer,  181  Wis.  621,  111  NW  699. 

[a]  XUnatratUHia. — (1)  Under  a 
contract  providing  for  sale  by  de- 
fendants to  plalntftrs  of  certain  prop- 
erty and  rights,  one  thotisand  dollars 
to  be  paid  on  execution  of  contract 
and  the  balance  of  purchase  price 
later,  and  providing  that,  in  case  of 
failure  of  plaintiff  to  fulflll  the 
terms  of  the.  contract,  the  one 
thousand  dollars  paid  at  execution 
and  delivery  of  the  contract  shall  be 
forfeited  to  defendants,  and  the  con- 
tract shall  be  void,  and  that  in  case 
of  failure  of  defendants  to  fulflll  the 
terms  of  the  contract  the  one 
thousand  dollars  agreed  to  be  paid 
by  plaintiffs  shall  be  returned  to 
plaintiffs  and  the  contract  be  void, 
defendants,  having  on  the  day  after 
the  signing  of  the  contract  and  while 
it  remained  executory,  refused  to 
perform,  and  offered  to  return  the 
one  thousand  dollars,  are  not  liable 
for  damages.  Pierce  v.  Signer,  131 
Wis.  621,  111  NW  699.  (2)  A  con- 
tract right  to  cancel  an  agreement 
on  thirty  days'  notice  cannot  be 
deqled  on  the  theory  that  the  delay 
is  unreasonably  short.  A.  Leschen, 
etc..  Rope  Co.  v.  Patterson,  130  La. 
657,    58   S    386. 

ea.  Kenny  v.  Knight,  119  Fed. 
476;  Home  Ins.  Co.  v.  Hamilton,  143 
Mo.  A.  237,  128  SW  278. 

93.  Grayson-McLeod  Lumber  Co. 
V.    Slack,    102    Ark.    79,    143    SW    581. 

94.  Mclntyre  Lumber,  etc.,  Co.  v. 
Jackson  Lumber  Co.,  166  Ala.  268, 
51  S  767,  138  AmSR  66;  Bskridge  v. 
Glover.  6  Stew.  &  P.  (AU.)  264,  26 
AmD  344. 

[a]  XUnatrattoiL.— Where  defend- 
ant agreed  to  purchase  from  a  manu- 
facturer of  lumber  all  the  lumber  of 
a  certain  description  that  he  should 
manufacture  until  defendant  should 
notify  him  to  discontinue  the  cutting, 
and  the  manufacturer  agreed  to  sell 
such    lumber    at    a    specified    price. 


either  party  could  terminate  the 
agreement  before  any  lumbar  of  stich 
description  had  been  manufactured, 
but  after  the  manufacture  of  such 
lumber  had  commenced  it  was  bind- 
ing on  both.  Mclntyre  Lumber,  etc.. 
Co.  v.  Jackson  Lumber  Co.,  166  Ala. 
268,  61  S  767,  138  AmS9  (6. 
.  95.  U.  S. — Brush-Swan  Hnectric 
Light  Co.  v.  Brush  ESlectrlc  Co.,  41 
Fed.  163. 

111. — ^Harley  v.  Chicago  Sanitary 
Dlst,  107  III.  A.  646. 

Mass. — ^Kenworthy  v.  Stevens,  182 
Mass.  128. 

Mo. — Bums  V.  Rets,  (A.)  191  SW 
1096, 

N,  T, — Schwelnbnrg  t.  Altman,  145 
App.  Div.  877,  ISO  NTS  87  {aff  207 
n:  T.  <8  mem,  101  NB  1121  meml: 
Weber  v.  Mapes,  98  App.  Div.  166, 
90  NYS  226. 

Pa. — Press  Pub.  C!o.  v.  Reading 
News  Agency,  44  Pa.  Super.  428. 

Va.— Mayo  v.  Philadelphia  Textile 
Mach.  Co.,  106  Va.  486.  53  SB  967. 
.   Bng. — ^Marshall   v.   Brlnsmead,   101 
L.  T.  Ren.  N.  S.  460. 

Can. — ^Deschenes  Blectric  Co.  ▼. 
Royal  Trust  Co.,  89  Can.  S.  C.  6(7 
[dlsm  app  9  OntWR  617,  10  OntWR 
311];  Ottawa  Electric  Cto.  v.  St. 
Jacques,  81  (Tan.  S.  C.  686,  22  Can 
LTOccNotes  77  [app  allowed  1  Ont. 
L.  73.  21  CanLTOccNotes  105]. 

Que. — Montreal  Light,  etc,  Co.  v. 
Plow,  40  Que.  Super.  128. 

[a]  ZllTiMmttowi  will  be  found  in 
the  following  cases:  Kenworthy  v. 
Stevens,  132  Mass.  128  (agreement  to 
place  advertising);  Bums  v.  Rels, 
(Mo.  A.)  191  SW  1096  (contract  giv- 
ing defendant  right  to  discontinue 
building  operations  in  case  he  should 
deem  that  they  might  prove  unproflt- 
able) ;  Mechanics'  Nat.  Bank  v.  June*. 
76  App.  Div.  684,  78  NTS  800  (aff  175 
N.  T.  618  mem,  67  NB  1086  mem] 
(composition  agreement  with  cred- 
itors); Commercial  Tel.  Co.  v.  Smith. 
47  Hun  (N.  Y.)  494  (agreement  to 
give  telegraph  company  same  priv- 
uegv  as  others):  Gates  v.  Davenport, 
29  Barb.  (N.  T.)  160  (provision  that 
employee  may  leave  in  case  of  dis- 
agreement): U.  S.  Aluminum  Co.  v. 
Calvert  Llth.  Co.,  49  Misc.  491,  97 
NTS  /1042  (license  to  use  process); 
Railway  Adv.  Co.  v.  Posnoer,  35  Mlsc 
285,  71  NTS  743  (street  car  advertis- 
ing); Ferree  v.  Moquln-Oflerman- 
Hessenbuttel  Coal  Co-.,  29  Misc.  624, 
61  NTS  120  (advertising  contract): 
Mayo  V.  Philadelphia  Textile  Mach. 
Co.,  105  Va.  486.  63  SB  967  (pro- 
visions for  continuance  of  contract 
for  eighteen  months  "and  thereafter 
until  six  months  shall  have  elapsed 
after  written  notice");  Marshall  v. 
Brlnsmead,  106  L.  T.  Rep.  N.  S.  460 
(contract  providing  stated  period  and 
terminable  "thereafter"  on  notice); 
Deschenes  Blectric  Co.  v.  Royal 
Trust  Co.,  89  Can.  S.  C.  667  [dlsm 
app  9  OntWR  617,  10  OntWR  311] 
(lighting  contract);  Ottawa  Electric 
Co.  v.  St.  Jacques,  81  Cxa.  S.  C  636, 


For  later  oaasa,  dsvstopmmts  and  ohaagss  in  the  law  see  cumulative  Annotations,  same  title,  pegs  and  noto  number. 
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may  be  so  worded  4hat  the  slightest  breach  may 
authorlEe  its  termination,''  and  the  judgment  of 
one  of  the  parties  as  to  performance  may  be  made 
finaL^  A  party  cannot  take  advantage  of  his  own 
breach,**  nor  of  a  default  of  the  other  party  which 
he  has  occasioned.**  But  where  a  breach  by  one 
party  has  not  been  taken  advantage  of,  he  may 
assert  a  subsequent  -breach  by  the  other.^  A  suspen- 
sion of  work  under  a  contract  for  a  length  of  time 
prohibited  by  its  terms,  when  rendered  excusable 
by  act  of  God)  is  not  a  breach  of  the  contract,  and 
the  other  party  is  not  thereby  justified  in  terminat- 
ing it.* 

Difrerences  or  controrendes.  It  is  competent  for 
the  parties  to  agree  that  in  case  of  differences  or 
controversies  arising  under  the  contract  its  obli- 
gations may  be  suspended  by  notice,*  and  that  it 
shall  be  finally  terminated  in  ease  such  controver- 
sies are  not  settled  within  a  time  fixed.* 

XTnsatitfactoiy  perfonnsnoe.  It  is  common,  par- 
ticularly in  contracts  involving  personal  services, 
to  provide  that  one  party  may  terminate  the  con- 
tract in  ease  performance  by  the  other  is  unsatis- 
factory.* Such  a  provision  is  analogous  to  a  pro- 
vision for  performance  by  one  party  to  the  satis- 
faction of  "the  other,*  and  the  same  rules  of  oon- 
straction  are  applicable.'  So  it  has  been  held  that, 
ordinarily,  reasonable  grounds  for  dissatisfaction 
must  exist,*  and  that  good  faith  must  be  present;* 
these  authorities,  however,  must  be  considered  with 
those  discussed  on  the  question  of  performance  gen- 
erally.'*   Dissatisfaction  under  such  a  contract  may ' 

22  CanLTOccNotes  77  (app  allowed 
1  Ont.  L.  72,  21  CanLTOccNotes  106] 
(lightlnK  contract);  Montreal  LiKht, 
etc,  Co.  V.  Plow,  40  Que.  Super.  128 
(llKhtins  contract). 

ML  R.  H.  White  Co.  v.  Remlofc, 
l»g  Mass.  41,  84  NB  113  (holding 
that  where  a  license  of  space  In  a 
department  store  provided  that  on 
violation  by  the  licensee  of  any  of 
the  agreementa  In  the  contract  the 
licensor  should  be  entitled  forthwith 
to  declare  the  contract  void  and  re- 
Snter  and  remove  the  licensee  and  Its 
property  therefrom,  such  clause  en- 
titled the  licensor  to  rescind  and 
eject  the  licensee  at  once  In  case  of 
a  breach  of  contract,  regardless  of 
the  gravity  thereof). 

•7.  Taylor  v.  Newcastle  County, 
17  Del.  E65,  41  A  618. 

98.  Vickers  v.  Blectrosone  Com- 
mercial Co.,  66  N.  J.  K  9,  48  A  606 
[atr  67  N.  J.  U  666.  58  A  467]. 

•9.  King  V.  U.  S.,  87  Ct.  CI.  428; 
Brown  v.  Rasln  Ifonumental  Co.,  98 
Md.  1,  56  A  391. 

I.  Wilkinson  v.  Blount  Ufg.  Co., 
169  Mass.  374,  47  NE  1020. 

S.  Asplund  V.  Mattson,  15  Wash. 
828.  46  P  841. 

Act  of  eod  M  esoue  lot  pMrf«nn- 
•aoe  see  infra  I  715. 

3.  Kohler  ▼.  Northern  Blectrlcal 
Mfg.  Co..  162  Fed.  876,  89  CCA  566. 

4.  Kohler  v.  Northern  Blectrlcal 
Mfg.    Co..    162   Fed.    876,   89   CCA   666. 

5.  See  Hess  y.  Roberts,  124  App. 
Dlv.  828,  108  NTS  894  (holding  an 
agreement  to  allow  a  stenographer  to 
carry  on  business  In  a  hotel  properly 
revolted);  Fay  Gas  Fixture  Co.  v. 
Welsbach  Light  Co,,  189  Pa.  20.  41  A 
980  (agency  for  sale  of  patent  right). 

•.     See  Infra  ii  768-770. 

7.  See  International  Harvester  Co. 
V.  Boatman,  122  111.  A.  474. 

Acaocy  ooatnust  see  Agency  I  161. 

Bnildiajr  or  oonstraeticni  oontrsot 
see  Building  and  Construction  Con- 
tracU  f  60. 

BrnpUvyusnt  oonljraots  see  Master 
and  Servant  .[26   Cyc  982]. 

8.  Clark  V.  Kelly.  (Iowa)  109  NW 
292.  See  Starin  v.  U.  8.,  81  Ct.Cl.  65 
(holding  that  a  provision  in  a  con- 
tract that  It  may  be  terminated  on 


be  predicated  on  delay  in  beginning  performance  as 
well  as  on  matters  deourrihg  during  performance.'* 

Electioii  between  grounds.  Where  a  party  has 
attempted  to  terminate  a  contract  on  a  stated 
ground,  such  action  cannot  afterward  be  justified 
on  the  ground  that  other  sufficient  reasons  therefor 
existed  at  the  time.'' 

[%  633]  c.  Fulfillmfint  of  Conditions.  The  con- 
ditions imposed  by  the  contract  as  precedent  to 
the  right  to  terminate  must  be  complied  with,'*  and 
the  grounds  for  termination  must  have  accrued.'* 

[(  634]     d.    Noticfr— (1)    Necessity.    Notice  of 
termination  must  be  given  in  accordance  with  the 
terms  of  the  contract.       A  party  in  default  under 
the  contract  cannot  claim  the  right  to  a  notice  de-  . 
pendent  on  performance  on  his  part.'* 

[^  635]  (2)  Tim«.  The  notice  to  terminate  must 
be  given  at  the  stipulated  time,"  and  is  premature 
when  given  before  the  conditions  prescribed  by, the 
contract  exist.'* 

[%  636]  (S)  Sofficiancy.  Notice  to  terminate  a 
contract  under  a  provision  therein  must  be  clear 
and  unequivoealy'*  and  in  accordance  with  the  terms 
of- the  oontract.**  But  a  provision  as  to  the  giving 
of  notice  as  precedent  to  the  termination  of  the 
contract  should  be  liberally  construed,  the  true  in- 
tent and  purpose  of  the  parties  and  the  ordinary 
rules  of  trade  being  kept  in  mind."  Although  the 
specific  manner  in  which  notice  shall  be  given  is 
not  fixed  by  the  contract,  a  notice  to  be  sufileient 
must  be  such  as  will  come  to  the  adverse  party's 
attention.** 


a  speolfled  notice  "for  good  and  suf- 
ficient cause"  does  not  require  a 
cause  good  and  sufficient  in  law,  but 
merely  that  the  termination  of  the 
contract  shall  not  be  arbitrary). 
Contra  International  Harvester  Co. 
V.  Boatman,  122  111.  App.  474. 
Brucker    v.    Manistee, 


9.  Brucker  v.  Manistee,  etc.,  R. 
Co..  166  Mich.  380,  180  NW  822; 
Magee  v.  Scott,  etc.,  Lumber  Co..  78 
Minn.  11,  80  NW  781.  See  Inter-' 
national  Harvester  Co.  v.  Boatman, 
122  111.  A.  474  (holding  that  good 
faith  will  be  presumed  in  the  absence 
of  a  showing  to  the  contrary). 

10.  See  infra  IJ  768-770. 

11.  Magee  v.  Scott  etc..  Lumber 
Co.,  78  Minn.  11,  80  NW  781. 

U.  Brush-Swan  Electric  Light  Co. 
V.  Brush  Electric  Co.,  41  Fed.  168. 

13.  U.  S. — Javlerre  v.  Central  Al- 
tagraclB,  217  U.  S.  502,  80  BCt  698, 
64  L.  ed.  859;  Anvil  Mln.  Co.  v.  Hum- 
ble, 163  U.  8.  540,  14  SCt  876,  88  L. 
ed.  814;  Purcell  Envelope  Co.  v.  TJ.  8., 
47  Ct  CI.  1. 

HI. — U.  S.  Brewing  Co.  v.  Kaya- 
naugh,    185  111.   A.    187. 

Mo. — Home  Ins.  Co.  v.  Hamilton, 
143  Mo.  A.  237,  128  SW.  273. 

N.  T. — Quereau  v.  Scale  (^>..  148 
App.  Dlv.  860,  133  NY3  501  \aa  210 
N.   T.   645   mem,    103  NB  1131   memj. 

W.  Va — Ashland  Coal,  etc.,  <3o.  v. 
Hull  Coal,  etc.,  Corp,  67  W.  Va.  508, 
68  SE  124. 

Wis. — Ward  v.  American  Health 
Food  Co..  119  Wis.  12,  96  NW  388. 

1^  Javlerre  v.  Central  Altagracia, 
217  U.  S.  602.  30  SCt  598,  54  L.  ed. 
859;  Georgia  R,  etc.,  Co.  v.  Haas,  127 
Ga.  187,  66  SB  313.  119  AmSR  827, 
9  AnnCas  677;  O'Dwyer  v.  Smith,  38 
Misc.  136,  77  NYS  88;  Richey  v. 
Union  Cent.  L.  I-ns.  Co.,  140  Wis.  486, 
122  NW  1030. 

15k  Georgia  R.,  etc.,  Co.  v.  Hass, 
127  Ga.  187.  56  SB  313,  119  AmSR 
327,  9  AnnCas  677;  Indianapolis  v. 
Bly.  39  Ind.  373. 

[a]  Constmotlon  of  ooatraet  as  to 
necessity  for  notice  see  Cedar  Rapids, 
etc.,  R..  etc.,  Co.  v.  Chicago,  etc.,  R. 
Co.,  146  Iowa  628,  124,  NW  323; 
Henderson  Bridge  Co.  v.  O'Connor,  88 
Ky.  303.  11  SW  18.  957.  11  KyL  146. 

18.    Basse  v.  Allen,  43  Tex.  481. 


17.  Bour  V.  Kimball,  46  III.  A.  827; 
Gallo  v.  New  York,  16  App.  Dlv.  61, 
44  NTS  148:  Ashland  Coal,  etc.,  Co. 
v.  Hull  Coal,  etc,  Corp.,  67  W.  Va, 
603.  68  SB  124. 

18.  Golden  Cycle  Mln.  Co.  v.  Rap- 
son  Coal  Mln.  (!:o..  188  Fed.  179,  US 
CCA  95;  Hand-Stltch  Broom  Sewlng- 
Mach.  Co.  V.  Blood,  47  Fed.  861; 
Jacob  Dold  Packing  Co.  v.  Kings 
County  Refrigerating  Co.,  176  App. 
Dlv.  407,  162  NTS  1036;  Voss  v.  Feur- 
mann,  (Tex.  Civ.  A.)  23  SW  936. 

19.  TJ.  S. — Star-Chronicle  Pub.  Co. 
y.  United  Press  Assoc,  204  Fed.  217, 
122  CCA.  489. 

111.— Vlder  V.  Ferguson,  88  111.  A. 
136.  See  Missouri,  etc.,  R.  Co.  v. 
Illinois  Terminal  R  Co.,  183  111.  A. 
178;  Bates  v.  Bates  Mach.  Co.,  120  111. 
A.  563  [rev  on  other  grounds  230  111. 
619,  82  NB  911,  12  AnnCas  174] 
(holding  that  the  withdrawal  of  an 
officer  from  a  corporation  is  not  nec- 
essarily a  notice  of  his  intention  to 
terminate  his  agreement  to  assign 
all  his  future  Inventions). 

Mass. — R.  H.  White  Co.  v.  Remlck, 
198  Mass.  41,  84  NB  113. 

Mo.— Ford  v.  Dyer,  148  Mo.  628,  49 
S'W  1091 

N.  H.-^Mathews  v.  Bennett,  20  N. 
H.  21. 

SO.  Cadleux  v.  Montreal  Gas  O)., 
28  Can.  S.  C.  882. 

21.  Berliner  Gramophone  Co.  v. 
Seaman,  111  Fed.  679.  See  Fagan  v. 
Aborn,  50  Misc.  666,  99  NYS  479 
(holding  that,  where  an  actor  agreed 
to  perform  for  defendant  in  vaude- 
ville at  four  certain  cities,  and  the 
contract  provided  that  it  might  be 
canceled  by  either  party  on  written 
notice,  a  letter  from  defendant  stat- 
ing that  on  account  of  vaudeville 
having  proved  a  failure  In  three  of 
the  named  cities  defendant  was 
obliged  to  cancel  the  dates,  amounted 
to  a  cancellation  of  the  contract  as 
to  all  the  cities). 

29.  DeGellert  v.  Poole,  2  NTS  651 
(holding  that  notice  to  terminate  a 
theatrical  engagement,  posted  on  the 
door  of  the  green  room  at  a  theater 
In  New  York,  .was  not  sufficient 
where  given  at  a  time  when  the  actor 
was  on  a  road  tour  with  the  com- 
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[J  637]  (4)  Waiver.  Notice,"  or  notice  in  writ- 
ing," as  required  by  the  contract,  or  any  informali- 
ties or  defects  in  the  notice,"  may  be  waived.  And 
a  party  who  has  by  his  own  act  prevented  literal 
compliance  with  the  terms  of  the  contract  cannot 
insist  thereon.'* 

[$  638]  e.  Restoration  of  Statna  Quo.  Unless 
the  contract  so  provides,  the  status  quo  of  the 
parties  need  not  be  restored  on  its  termination. '' 

[\  639]  f.  Partial  Teimination.  It  would  seem 
that,  in  the  absence  of  an  express  provision  there- 
for, a  contract  cannot  be  partialW  abrogated  under 
a  provision  for  its  termination;*  hence  the  party 
who  elects  to  terminate  cannot  thereafter  assert  the 
contract  for  some  purooses,  while  r^arding  it  as 
at  an  end  for  others.^ 

[(  640]  g.  Operation  and  Effect.  Where  under 
the  contract  a  party  may  terminate  it  at  his  option, 
he  is  not  liable  after  termination  for  further  trans- 
actions thereunder,*"  but  obligations  which  have  al- 
ready accrued  are  not  affected.^^  Stipulations  in 
the  contract  as  to  the  rights,  of  the  parties  on  ter- 
mination will  ordinarily  be  enforced  according  to 
their  terms  ;^  but  a  provision  in  a  contract  that  a 
partial  payment  made  thereon  shall  be  returned  in  a 
certain  contingency  does  not  preclude  its  recovery 
by  the  party  making  it  on  the  happening  of  another 
contingency  not  provided  for  which  prevents  per- 
formance of  the  contract  by  the  other  party."* 


pany.  and  it  was  not  brought  to  his 
attention). 

23.  Gallo  V.  New  York,  16*  App. 
Dlv.  61,  44  NYS  148. 

34.  Kohler  v.  Nothem  Eilectrloal 
Mfjr.  Co.,  162  Fed.  876,  89  CCA  686; 
Arbaugh  v.  Shockney,  34  Ind.  A.  268, 
71  NE  232,  72  NE  66%. 

35.  Dickinson  v.  Gray,  8  SW  876, 
9  SW  281,  10  KyL  292;  Mason  v. 
United  Press,  94  App.  Dlv.  617,  88 
NYS  99, 

36.  Holt  V.  Silver.  169  Mass.  436, 
48  NB  837  (holding  that  one  who. 
after  making  a  contract  with  two 
persons,  providing  for  a  written 
notice  to  terminate  It,  procures  the 
interest  of  one  of  such  persons  by 
assignment,  cannot  complain  that  the 
other  alone  gave  notice  of  termina- 
tion). 

37.  Bean  v.  Trust  Co.  of  America, 
136  App.  Dlv.  69.  120  NYS  728. 

38.  Sharp  v.  Behr,  136  Fed.  796. 
la]     A  irateatetlv*   oondltlon  of   a 

contract  may  be  Invoked  for  the  an- 
nulment of  the  unexecuted  part,  al- 
though not  as  to  the  executed  part, 
especially  where  the  contract  is  di- 
visible. Caddo  Oil,  etc.,  Co.  v.  Pro- 
ducers' on  Co.,  134  La.  70;,  64  S  684. 

39.  Sharp  V.  Behr,  136  Fed.  796. 

30.  Randolph  v.  Lindsay,  158  Cal. 
727.  112  P  300. 

31.  Farrelly  v.  U.  S.,  159  Fed.  671, 
86  CCA  539;  Blake  v.  Voight.  16  Daly 
398,  11  NYS  716  [aff  134  N.  Y.  69. 
31  NE  256.  30  AmSR  622].  See  Gause 
V.  Commonwealth  Trust  Co.,  Ill  App. 
Dlv.  530,  97  NYS  1091  (holding  that, 
where  a  contract  by  which  one 
agreed  to  sell  stoclu  and  bonds  for 
another  by  a  certain  time  at  a  flxed 
minimum  price  contained  a  further 
stipulation  that  the  agreement 
should  become  "null  and  void"  on  the 
day  by  which  the  property  was  to  be 
sold,  or  on  the  sale  of  the  property 
and  accounting  at  any  previous  time, 
such  further  stipulation  did  not  do 
away  with  the  obligation  to  com- 
pensate the  owner  for  a  failure  to 
sell   the   stock   by   fhe   time   fixed). 

la]  Under  Olv.  Code  §§  1511,  1513, 
1614,  declaring  what  acts .  shall  ex- 
cuse performance,  and  providing 
that,  where  performance  Is  prevented 
by  the  creditor,  the  debtor  Is  entitled 
to  all  the  benefits  which  he  would 
have   obtained   If  the   obligation  had 


been  performed  by  both  parties,  etc., 
a  provision  in  a  contract  for  the  sale 
and  purchase  of  a  .designated  quan- 
tity of  oil,  as  ordered  by  the  buyer 
from  month  to  month,  thp.t  a  vio- 
lation thereof  shall  render  the  agree- 
ment "void  "and  of  no  effect,"  only 
means  that  a  party  by  violating  the 
contract  loses  his  rights  under  it,  .  ut 
the  contract  remains  In  force  to  pro- 
tect the  rights  of  the  other  party 
who  may  maintain  an  action  for 
damages  for  such  violation.  Central 
Oil  Co.  V.  Southern  Reflning  Co.,  1B4 
Cal.  165,  97  P  177. 

33.  Kansas  Union  L.  Ins.  Co.  v. 
Burman.  141  ?ed.  835,  78  CCA  69; 
Schwab  V.  Baremore,  96  Minn.  295, 
104  NW  10;  Foxley  v.  Rich,  36  UUh 
162.  99  P  666. 

33.  Selbel  v.  Purchase,  134  Fed. 
484. 

34.  See  Infra  {9  764-766. 

36.  Andrews  v.  Tucker,  127  Ala. 
602,  29  S  34;  Orayson-McLeod  Lum- 
ber Co.  v.  Slack,  102  Ark.  79.  143  SW 
681;  Wright  v.  Cralg,  116  111.  A.  498; 
Jones  v.  Brown,  171  Mass.  318,  50 
NE  648;  Martin  v.  Ash,  20  Mich.  186. 

38.     Hernan   v.   Our   Lady's   Home, 

32  Cal.  A.  318,  162  P  901:  Edwards 
v.  Willey,  219  Mass.  443,  107  NE  450;, 
Wilkinson  v.  Blount  Mfg.  Co.,  169' 
Macs.  374,  47  NE  1020;  Patrick  v. 
Richmond,  etc.,  R.  Co.,  93  N.  C. 
422. 

[a]  niustzstloii*.— (1)  Where  de- 
cedent directed  his  attorney  to  serve 
a  notice  of  election  to  terminate  a 
contract  with  defendant  to  care  for 
decedent,  but  befftre  notice  was 
served  decedent  became  111  and  stated 
that  he  did  not  wish  his  money  back 
and  was  cared  for  by  defendant  until 
his  death,  such  notice  did  not  termi- 
nate the  contract.  Hernan  v.  Our 
Lady's  Home,  32  Cal.  A.  318,  162  P 
901.  (2)  Where  it  is  provided  that 
a  contract  may  be  terminated  by  a 
written  notice  for  thirty  days,  the 
notice  if  given  may  ne  recalled 
within  that  time.  Patrick  v.  Rich- 
mond, etc.,  R.  Co.,  93  N.  C.  422. 

37.  Lawlor  v.  Magnolia  Metal  Co., 

33  App.  Dlv.  356.  53  NYS  950  [app 
withdrawn  458  N.  Y.  743  mem,  68 
NB  537  mem].  See  Lyon  v.  Pollard, 
20  Wall.  (U.  S.)  403,  22  L.  ed.  361 
(when  prior  notice  of  termination 
had    been    waived).     Compare    Ken- 


[$  641]  h.  Waiver  of  Proviaion.  As  in  the  case 
of  other  stipulations  in  a  contract  for  his  benefit,** 
a  party  entitled  to  terminate  a  contract  under  its 
terms  may  waive  the  right  so  to  do,*''  even  though 
notice  of  intention  to  terminate  has  been  given." 
However,  a  provision  in  a  contract  for  cancellation 
may  be  resorted  to  after  a  continuing  breach,  al- 
though at  first  the  party  entitled  to  cancel  chooses 
to  regard  the  contract  as  subsisting.*''  A  termina- 
tion of  a  contract  is  not  waived  by  the  acceptance 
thereafter  of  sums  due  at  the  time  of-  termination." 

[i  642]  E.  Provisions  for  Forfeiture— 1.  In  Gen- 
eraL  A  clear  stipulation  for  a  forfeiture  will  be 
enforced**  where  not  contrary  to  public  policy." 
The  declaration  of  a  forfeiture  for  the  breach  of  a 
condition  of  a  contract  is  to  be  distinguished  from 
a  rescission  of  the  contract  in  that  it  is  an  asser- 
tion of  a  right  growing  out  of  it.*^  It  pats  an  end 
to  the  contract  and  extinguishes  it  in  accordance 
to  its  terms  similarly  to  the  manner  in  which  it  is 
extinguished  by  pertormanee.** 

[$  643]  2.  Acemal  of  Bight.  Before  a  forfeiture 
will  be  enforced  the  right  thereto  must  clearly  ap- 
pear to  have  arisen.**  The  contract  will  be  strictly 
construed  where  the  forfeiture  depends  on  an  event 
entirely  within  the  control  of  the  person  asserting 
the  forfeiture."  The  party  insisting  on  the  for- 
feiture must  not  be  himself  in  default.**  Any  bene- 
fits secured  by  the  contract  to  the  adverse  party 

tucky  Chair  Co.  v.  Com..  105  Ky.  455, 
49  SW  197,  20  KyL  1279  (holding 
that,  under  an  agreement  for  a  for- 
feiture of  a  contract  for  thirty  days' 
delinquency  in  anv  monthly  payment 
thereunder,  plaintiff  was  not  required 
to  exercise  the  option  to  forfeit  pre- 
cisely at  the  end  of  thirty  days,  but 
had  the  right  to  a  reasonable  time  to 
determine  what  to  do). 

38.  Weber  v.  Mapes.  98  App.  Dlv. 
165,  90  NYS  225. 

39.  Faylor  v.  Brico,  7  Ind.  A.  551. 
24  NE  833;  Gruwell  v.  NationM 
Council  K.  L.  S.,  126  Mo.  A  496,  104 
SW  884;  Murphy  v.  Metropolitan  L 
Ins.  Co.,  92  Misc.  479,  165  NTS  106J. 
But  see  Kilmer  v.  British  Columbia 
Orchard  Lands  Co.,  Ltd.,  [1913]  A.  r. 
319,  10  DomLR  172  (holding  that, 
where  there  is  a  stipulation  in  an 
agreement  that  a  forfeiture  is  in- 
curred if  on  a  certain  day  the  agree- 
ment remains  either  wholly  or  In 
part  unperformed,  in  which  case  the 
real  damage  may  be  either  very  large 
or  very  trifling,  such  stipulation  is 
to  be  treated  as  in  the  nature  of  a 
penalty,  and  the  court  may  relieve 
against  It). 

Coaatznotton  acaliut  forfaltozt 
see  supra  {|  612,  SIS. 

40.  Gruwell  V.  National  Council 
K.  &  L.  S.,  126  Mo.  A.  4»S,  104  SW 
884. 

Ooatracta  obnoxioiia  to  pnUlo  pol- 
icy see  supra  li   360-439. 

41.  Stennick  v.  J.  K.  Lumber  C^o., 
(Or.)  161  P  97. 

43.  Stennick  v.  J.  K.  Lumber  Co.. 
(Or.)   161  P  97. 

43.  Ida. — Harris  v.  Reed.  21  Ida. 
i64,  121  P  780. 

111. — Harley  v.  Chicago  Sanitary 
Dist..  107  111.  A.  546. 

Mo. — Tetley  v.  McElmurry,  101 
Mo.   382,   100  SW  37. 

N.  Y. — Jacob  Dold  Packing  Co.  v. 
Kings  County  Refrigerating  Co..  176 
App.  Dlv.  407.  162  NYS  lOJB. 

Tex. — Payne  v.  Cox.   (Civ.  A)  143 

Alta.-^Pldelity  Oil.  etc.,  Co.,  Ltd. 
V.  Janse  Drilling  Co.,  Ltd.,  9  Alta.  L 
489,  27  DomLR  651,  34  WestLR 
370. 

44.  Decock  V.  Barrager,  19  Uan. 
34. 

46.  Knight  V.  Orchard.  92  Mo.  A 
466;  Ingram  v.  Golden  "runnel  Mln. 
Co..   25  Wash.  318,   65   P  649. 


For  lator  oasM,  dovatopmanta  and  chaagf  In  the  law  see  cumulative  Annotations,  same  tltl«,  page  and  note  number. 
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which  he  has  not  lost  by  the  forfeiture  most  be 
restored  or  tendered  to  him/* 

{\  644]  3.  BecUntion  or  Notice  of  Forfeiture. 
Notice  of  forfeiture  must  be  given  in  literal  comr 
plianee  with  the  requirements,  if  any,  of  the  eon- 
traet.^^  Although  no  provision  is  made  for  notice, 
a,  stipulation  for  forfeiture  is  not  self-operative,  but 
there  must  be  a  declaration  of  forfeiture  or  some 
act  or  conduct  equivalent  thereto.*"  , 

[i  645]  4.  Waiver.  Provisions  for  forfeiture  may 
be  waived  by  the  person  entitled  to  enforce  th«n,^ 
either  expressly  or  by  implication,°°  and  the  courts 
as  a  rule  are  quick  to  take  advantage  of  circum- 
stances indicating  such  an  intention,'^  although  a 
waiver  cannot  be  inferred  from  mere  silence."' 
Knowledge  of  the  ground  for  forfeiture  is  of  course 
essential  to  the  waiver.""  A  waiver  once  made  can- 
not be  recalled."*  Hence,  after  a  party  has  acqui- 
esced in  a  breach  of  the  contract,  he  cannot  there- 
after urge  a  forfeiture  because  of  such  breach,"" 
unless  he  has  given  reasonable  notice  of  an  inten- 
tion thereafter  to  enforce  the  contract  according  to 
its  terms."*  A  statement  of  a  specific  g^und  for 
forfeiture  waives  other  breaches." 

[%  646]  6.  Avoidance  and  Belief.  Equity  will 
mitigate  forfeitures  or  relieve  against  them  where 
it  can  be  done  without  violence  to  the  contracts  of 


the  parties."  In  North  Dakota,"*  and  in  some  other 
states,"*  one  who  has  subjected  himself  to  a  for- 
feiture by  a  breach  of  contract  may,  by  making 
compensation,  be  relieved  therefrom  when '  the 
breach  is  not  g^ssly  negligent,  willful,  or  fraudu- 
lenf 

[$  647]  6.  Revivor.  It  is  competent  for  the  par- 
ties to  agree  that,  where  the  contract  has  become 
void  on  the  happening  of  a  specified  contingency,  it 
may  be  revived  by  the  happening  of  another  con- 
tingency.** 

[f  648]  F.  Seeciaaion  for  Invalidity  of  Contract 
or  for  Wrong  or  Default  of  Adverse  Party — 1.  In 
GeturaL  The  cancellation  or  rescission  of  contracts 
by  a  court  of  equity  is  elsewhene  treated,*^  the  scope 
of  this  article  being  confined  to  rescission  by  the  act 
of  the  party  himself.  The  two  remedies  are  not 
the  same,  although  closely  analogous;**  and  rescis- 
sion, whether  the  object  of  a  suit  in  equity  or  form- 
ing the  basis  of  an  action  at  law,  is  governed  by 
equitable  principles.**  The  rules  relating  to  rescis- 
sion apply  to  voidable  as  distinguished  from  void 
contracts**  and  to  contracts  as  distinct  from  mere 
proposals.*'  But  although  a  contract  is  not  yet 
completed,  nevertheless  there  may  be  a  rescission 
of  the  negotiations  and  relations  so  far  as  they  have 
been  completed.**     A  contract  which  is  fully  exe- 


48.  Knight  ▼'.  Orchard,  92  Ho.  A. 
466 

47.  Camp  MfK.  Co.  v.  Parker,  91 
Fed.   70B.  84  CCA  55.         „, 

48.  Kins  V.  Seebeck,  20  Ida.  223, 
118  P  292. 

la]  Xb  lonisjan*  a  contract  con- 
ditioned on  an  event  dependent  on  the 
will  of  either  party  is  not  dissolved 
of  right  on  nonperformance  of  the 
condition,  but  the  same  must  he  ju- 
dicially sought.  Therefore  under  a 
contract  which  grants  a  railroad 
company  right  of  way  conditioned 
on  the  completion  of  the  road  within 
a  certain  time,  the  company  may 
proceed  under  the  contract  until  a 
dissolution  is  judicially  demanded. 
Gayden  v.  Louisville,  etc.,  R.  Co.,  39 
La.  Ann.  269,  1  S  792. 

49.  Ark. — American  Mortg.  Co. 
V.  Wmiams.  103  Ark.  484,  146  SW 
234. 


Cal. — Stevenson 
279,   128  P  751. 

111. — Sheldon  v. 
490.   66  NK  1096. 

Ky.-^Thomgson 


V.    Joy,    164    Cal. 
Dunbar.    200    111. 

Lumber     Co.     v. 

Howard,  67  ^W  616,  22  KyL  424. 

La. — ^Bacb  v.  SUdell,  1  La.  Ann. 
376. 

Mich.— Wallace  v.  Kelly,  148  Mich. 
336.   Ill  NW  1049,   118  AmSR  580. 

N.  T.— Clark  v.  -West,  193  N.  T. 
349,  86  NK  1  [rev  125  App.  DiV.  654, 
110  NTS  llOJ;  Montant  v.  Moore,  186 
App.  DIv.  334,  120  NTS  656. 

Tenh. — ^Doran  v.  O'Neal,  (Ch.)  87 
SW   663. 

Utah.— Loftls  V.  Fliclflc  Hut.  L. 
Ins.  Co^  38  Utah  632,  114  P  134. 

[a]  ZllastT»ttoB<— Where  a  par- 
ticular stipulation  in  a  contract  is 
not  the  consideration  therefor,  but 
simply  one  of  Its  conditions,  as 
where  one  stipulates  not  to  use  in- 
toxicating liquors  during  the  per- 
formance of  a  contract  to  write  cer- 
tain books,  such  condition  may  he 
waived,  and  when  the  weUver  is 
acted  on  it  prevents  a  forfeiture  for 
nonperformance.  Clark  v.  West,  193 
N.  T.  349,  86  NB  1  (rev  125  App. 
Dlv.    654,   ilO  NTS  1101. 

BO.  Wright  v.  Morris,  15  Ark.  444; 
Bearsh  v.  German  F.  Ins.  Co.,  130 
Mo.  A.  467,  110  SW  23;  Polk  v.  West- 
«m  Assur.  Co.,  114  Mo.  A.  514,  90 
SW  397;  Loftis  V.  Pacific  Mut.  L. 
Ins.  Co.,  t»  Utah  532.  114  P  134. 

ei.  U.  S. — New  York  L.  Ins.  Co.  v. 
Eggleston,  96  U.  S.  672,  24  L.  ed. 
«41 
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Colo. — ^Knights  of  Maccabees  of 
the  World  v.  Pelton,  21  Colo.  A.  186, 
121  P  949. 

Qa. — McDanlel  v.  Uallary  Bros. 
Mach.   Co.,   6  Ga.  A.   848,   66  SB  146. 

Iowa. — O'Connor  v.  Knights  and 
Ladies  of  Security,  168  NVr761. 

Tex. — Security  Life,  etc..  Co.  v.  Un- 
derwood,  (Civ.  A.)  160  SW  293. 

Utah. — Loftls  V.  Pacific  Mut.  L. 
Ins.  Co.,  88  Utah  632,   114  P  134. 

"It  is  a  rule  of  general  recognition 
that  forfeitures  are  not  favored  In 
the  law;  that  where  a  contract, 
rightly  and  intelligently  entered  into, 
provides  for  forfeiture,  the  one  who 
desires  to  avail  himself  of  the  for- 
feiture must  act  promptly  and  fairly 
with  the  party  whose  rights  are  to 
be, forfeited  under  the  terms  of  the 
contract."  O'Connor  v.  Knights  and 
Ladles  of  Security,  (Iowa)  168  NW 
761,  766. 

S2.  Sovereign  Camp  W.  O.  W.  v. 
Jones,  11  Ala.  A.  433.   66  S  834. 

B3.  Harley  v.  Clflcago  Sanitary. 
Dist.,  226  111.  213,  80  NB  771  (hold- 
ing that,  in  an  action  for  damages 
because  of  defendant's  wrongful  for- 
feiture of  a  contract  between  the 
parties,  the  modification  of  an  In- 
.struction  as  to  waiver  by  inserting 
the  word  "full"  before  the  word 
"knowledge,"  the  instruction  stating 
that  knowledge  of  an  act  on  which 
a  forfeiture  might  be  based  would 
constitute  a  waiver,  was  not  erro- 
neous). 

B4.  Williams  v.  Empire  Mut  An- 
nuity, etc.,  Ins.  Co.,  8  Ga.  A.  303. 
68  SB  1082;  Sheldon  v.  Dunbar,  20<> 
IlL   490.    65   NB  1095. 

65.  Ark. — Friar  v.  Baldridge,  91 
Ark.  133,  120  SW  989. 

111.— King  v.  Radeke,  176  lU.  72, 
51  NB  698   [aff  74  111.  A.  869]. 

Ky. — Howard  v.  Thompson  Lum- 
ber Co.,  108  Ky.  566,  60  SW  1092.  21 
KyL  114. 

Mo. — Hearsh  v.-  German  F.  Ins.  Co., 
130  Mo.  A.  457,  110  SW  23. 

N.  T. — ^Montant  v.  Moore,  136  App. 
Dlv.  834.  120  NYS  666. 

Be.  Stevlnson  v.  Joy,  164  Cal.  279, 
128  P  761;  Jakes  v.  North  American 
Union,  186  111.  A.  1;  Hibernian  Bank- 
ing Assoc.  V.  Bell,  etc..  Coal  Co.,  181 
Iir  A.  581;  Vlder  v.  Ferguson,  88  111. 
A.    136. 

Watv«gr  of  tbu*  ••  msmm*  see  in- 
fra {  784. 

87.  Wright  V.  C.  S.  Graves  Land 
Co..  100  Wis.  269,  75  NW  lOOft 


66.    See  Equity  [!«  Cyc  77]. 

59.  See  Ret.  Codes  (1899)  {4970; 
and  Bennett  v.  Glaspell,  16  N.  D.  239 
107  NW  46. 

eo.     See  statutory  provisions. 

81.  Bennett  v.  Glaspell,  16  N.  D. 
239,  107  NW  46.  See  Donlan  v.  Ar. 
nold,   48  Mont.   416,   138  P  775   (hold 


ing  that  a  party  must  show  that  his 
breach  of  duty  was  not  grossly  neg- 
ligent, willful,   or  fraudulent);   Clif- 


ton V.  Wnison,  47 'Mont.  306,  182  P 
424  (holding  that  Rev.  Code  !  6089. 
providing  that,  when  a  party  Incurs 
a  forfeiture  by  failure  to  comply 
with  a  contract,  he  may  b«  relieved 
on  making  full  compensation,  does 
not  apply  to  plaintiff  seeking  to  re- 
cover damages  for  breach  of  contract 
and  to  recover  advance  payments  as 
part  of  his  damages). 

69.  American  Ins.  Co.  v.  Stoy,  41 
Mich.   385,   1   NW  877. 

B«liutat«u«at  of  Ufa  iasnranoo 
poUoy    see    Life    Insurance    [25    Cyc 

68.  See  Cancellation  of  Instru- 
ments 9  C.  J.  p  1164. 

•4.  Blake  v.  Pine  Mountain  Iron, 
etc.,  Co.,  76  Fed.  624,  22  CCA  480. 

[a]  "VoloBtanr  rssotaalon  and 
oompnlaory  xosolsBlon  are  two  dif- 
ferent things,  and  one  may  have 
rights  and  remedl^  agafftst  one  who 
wrongfully  rescinas  voluntarily,  or 
refuses  to  perform,  that  are  not  Iden- 
tical in  principle  or  results  with 
those  to  which  he  may  be  entitled 
when  he  wishes  to  enforce  a  rescis- 
sion unwillingly  upon  the  adversary 
party.  The  broad  distinction  be- 
tween that  which  a  party  to  a  con- 
tract may  safely  assume  to  do  In 
abandoning  or  rescinding  it,  and  then 
either  defending  a  suit  for  a  breach 
or  submitting  to  damages  rather  than 
perform  it,  and  the  right  to  demand 
rescission  in  a  court  of  equity, 
should  not  be  overloolced,  or  there 
may  bo  a  confusion  of  principles 
governing  the  rights  of  the  parties 
in  the  two  classes  of  cases."  Blake 
V.  Pine  Mountain  Iron,  etc.,  Co.,  76 
Fed.  621,  641,   22  CCA   430. 

BB.  Bostwlck  V.  Mutual  L.  Ins.  Co., 
lie  Wis.  392.  89  NW  638,  92  NW 
246,  67  LRA  706. 

66.  Union  Cent.  L.  Ins.  Co.  v. 
Thomas.  46  Ind.  44. 

67.  Llbby  v.  Barry,  16  N.  D.  28 
107   NW  972. 

66.    Harper,  Inc.  v.  Newburg, 
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cuted  cannot  be  rescinded.'" 

[$  649]  2.  Wbo  May  Besdnd.  The  right  of  rescis- 
sion is  confined  to  the  parties  to  the  contract  or  to 
those  acting  in  their  right.^"  Executory  contracts 
may  be  rescinded  by  the  parties  to  them  only  where 
they  continue  interested  until  the  agreement  to 
rescind  is  made/'  A  party  who  has  received  all  to 
which  he  is  entitled  under  a  contract  has  no  right 
to  rescind.'* 

[$  650]  3.  Against  Whom  Bescission  Permitted. 
A  ground  for  rescission,"  such  as  fraud"  or  duress," 
cannot  be  asserted  i^ainst  the  rights  of  a  third  per- 
son acquired  for  value  and  without  notice,  although 
it  is  otherwise  of  (bourse  where  he  does  not  pay  value 
or  has  notice;"  and  in  some  jurisdictions  the  rule  is 
altered  by  statute.'' 

Oontract  for  benefit  of  third  person.  The  rights 
of  a  person  for  whose  benefit  a  oontract  is  made 
are  subject  to  the  equities  growing  out  of  the  con- 
tract between  the  original  parties.'^ 

[i  651]  4.  OxoiuulB  for  Besdssioxii — a.  In  0«iBraL 
Inralidity  of  assent"  due  to  fraud,'"  undue  influ- 


ence,''  duress,^  or  mistake"  is  perhaps  the  most 
common  ground  ,on  which  parties  seek  to  rescind 
their  contracts.  A  rescission  may  also  be  claimed 
for  other  matters  going  to  the  substance  of  the  eon- 
tract,**  for  failure  of  consideration,"  or  for  breach 
or  failure  to  perform."'  The  grounds  for  rescission 
in  equity  are  similar,  depending  lately  on  the  cir- 
cumstances of  the  particular  case.''  In  Canada  it 
has  been  held  that  the  court  cannot  take -cognizance 
of  a  violation  of  the  revenue  laws  of  the  United 
States  as  a  ground  for  canceling  a  contract.'^  A 
mere  assertion  by  third  persons  of  a  claim  to  the 
subject  matter  of  the  contract  will  not  in  itself 
authorize  a  rescission.'^ 

Statutory  provisions.  In  several  jurisdictions  the 
cases  in  which  a  party  to  a  oontract  may  rescind 
are  delimited  by  statute.*" 

Questions  of  constmction.  The  fact  that  differ- 
ences of  opinion  arise  between  the  parties  as  to  the 
correct  construction  of  the  oontract  does  not  afford 
a  ground  for  cancellation."^ 

IinptOVid«nt  oontisct.    A  contract  cannot  be  re- 


App.  Dlv.  $9G|  146  NT3  69  [rev  79 
Mlsc,  299,  139  NTS  1057]. 

eo.  Joy  V.  Foss,  8  Mo.  4G6  (hold- 
ing; that,  where  servlcea  were  per- 
formed and  accepted  In  payment  of 
a  note  which  was  payable  by  Its 
terms  In  specific  articles,  and  the 
holder  thereof  afterward  sold  it  to 
a  third  person,  the  promisor  could 
not  maintain  an  action  for  his  serv- 
ices, as  they  still  constituted  a  ^ood 
defense  to  an  action  on  the  note). 

70.  Johnson  v.  Reed,  9  Mass.  78,  6 
AmD  88. 

71.  Johnson   v.   Reed,   9   Mass.    78, 

6  AmD  86. 

7SL  Johnston  v.  Gephart,  114.  Iowa 
4B2,    87   NW  408. 

73.  arowida  for  TMolulOB  see 
infra  99   661-869.    ' 

74.  Ala. — Scheuer  v.  Qoetter,  102 
Ala.  813,  14  S  774;  Le  Grand  v.  Bu- 
faula  Nat.  Bank,  81  Ala.  128,  1  S  460, 
60  AmR  140. 

Cal. — Beckwlth  v.  Sheldon,  166  Cal. 
319,  181  P  1049. 

111. — Armstrong:  v.  Lewis,  38  111. 
A.   164. 

Ind. — Moore  v.  Moore,  112  Ind.  149, 
13  NB  673,  2  AmSR  170. 

Md. — Lincoln  v.  Quynn,  68  Md.  299, 

11  A  848,  6  AmSR  446;  HlgKins  v. 
LodKe,  68  Md.  229.  11  A  846,.  6  Am 
SR   437;    Hall   v.   Hlnks,    21    Md.    406. 

Mass. — Hoffman  v.  Noble,  6  Mete. 
68,  39  AmD  711;  Rowley  v.   Blgelow, 

12  Pick.  307,   23  AmD  607. 

Miss. — Greenville  First  Nat.  Bank 
▼.  Cook  Carriage  Co.,  70  Miss.  687, 
12  S  598  ' 

Pa. — Schwartx  v.  McCloskey,  166 
Fa.  258,  27  A  800;  Dettra  v.  Kestner, 
147  Pa.  666,  23  A  889;  NefT  v.  Landls, 
110  Pa.  204,  1  A  177. 

Va. — ^Jones  v.  Christian,  86  Va. 
1017,  11  SB  984. 

BnK- — ^Babcock  v.  Lawson,  4  Q.  B. 
D.  394. 

Ont. — Stoeser  T.  Springer,  7  OntA 
497. 

See  Sales  [36  Cyc  369]. 

75.  Ala. — Royal  v.  Goss,  154  Ala. 
117,    45    S   231. 

Cal. — Deputy  v.  Stapleford,  19  Cal. 
302. 

Ga. — Hqsan  v.   Moore,  48   Oa.   166. 

Mass. — ^Fairbanks  v.  Snow,  146 
Mass.  163,  13  NB  696,  1  AmSR  446: 
Robinson  v.  Gould,  11  Cush.  55.  But 
see  Worcester  v.  Baton,  13  Mass.  371, 

7  AmD  155  (where  a  deed  was  avoid- 
ed for  duress  even  as  against  an  In- 
nocent purchaser). 

Tex. — Cook  V.   Moore,   39   Tex.    256. 

Va. — Talley  v.  Robinson,  22  Gratt. 
(63  Va.)   888. 

But  see  Belote  v.  Henderson,  6 
Coldw.  (Tenn.)  471,  98  AmD  432 
(holding  that  property  sold  under 
duress     might     be     recovered     from 


whatever  hands  In  which  found). 

76.  Thompson  ▼.  Niggley,  63  Kan. 
664,  36  P  290,  26  LRA  803.  See 
Brown  v.  Peck,  2  Wis.  261  (holding 
that  a  deed  obtained  under  duress 
will  be  set  aside  by  a  court  of  equity, 
notwithstanding  the  duress  was  with- 
out the  consent  of  the  grantee,  es- 
pecially where  the  grantee  does  not 
occupy  the  position  of  an  Innocent 
purchaser). 

Hotio*  •■  •Iteotiag'  atatna  of  pex- 
■on  aa  liona  sde  pnxoluwar  of  ohat- 
t«l  see  Sales  [35  Cyc  346], 

OonsldaratloxL  •■■eattal  to  atatna 
aa  bona  flda  pnrdiaaar  of  Chattel  see 
Sales  [35  Cyc  351]. 

77.  See  statutory  provisions;  and 
Crane,  etc.,  Co.  v.  Sykeston  School 
Dlst.  No.  11,  (N.  D.)  162  NW  413, 
415  (holding  that,  under  9  7396  of 
the  Complied .  Laws  of  1913,  which 
provides  that  "in  the  case  of  an  as- 
signment of  a  thing  in  action,  the 
action  by  the  assignee  shall  be  with- 
out prejudice  to  any  set-ofF  or  other 
defense,"  the  right  to  rescind  a 
transaction  for  fraud  exists  against 
a  beneficiary,  or  an  assignee  as  well 
as  against  an  immediate  party  to 
the  transaction). 

78.  Hargadine  -  McKtttrlck  Dry 
Goods  Co.  V.  Swofford  Bros.  Dry 
Goods  CV>.,  66  Kan.  672,  70  P  682. 

7B.  BaaUty  of  ooBMat  see  supra 
99   245-338. 

80.  See  infra  99  652,  668. 

81.  See   infra   9    654. 
S3.     See  infra  S  665. 
sa     See  infra  i  666. 

84.  Swartwood  v.  C!hance,  131 
Iowa  714,  109  NW  297:  Thompson 
V.  Jackson,  3  Rand.  (24  Va.)  604.  15. 
AmD  721.  See  Blake  v.  Osmundson, 
(Iowa)  159  NW  766  (holding  that. 
In  the  absence  of  fraud  or  mistake, 
a  valid  binding  contract  cannot  be 
rescinded  by  one  party,  unless  the 
party  alleged  to  be  in  default  has 
done  some  act  rendering  the  further 
fulfillment  of  the  contract  impossible 
or  impractical,  or  evincing  a  purpose 
to  abandon  or  repudiate  the  con- 
tract, or  not  to  be  bound). 

'  [a]  nivatratloii. — ^An  executed  con- 
tract may  be  avoided  on  the  ground 
that  a  party  thereto  was  incapable 
of  contracting,  where  the  other 
party  may  be  placed  in  statu  quo. 
Swartwood  v.  Chance,  131  Iowa  714, 
109  NW  297. 

85.  See  infra  9  659. 

86.  See  infra  IS  661-669. 

87.  Callanan  ▼.  Keeaeville,  199 
N.  Y.  268,  92  NE  747.  See  Cancel- 
lation of  Instruments  99  10-74. 

88.  Reid  V.  Dlebel,  14  OntWR 
77. 

88.  Lord  V.  Miller,  86  Wash.  436, 
150  P  631. 


90.  See  statutory  provisions. 

[a]  Zn  Oallfonda  ana  atatas 
adoptJar  a,  alinllar  statMa  a  party 
to  a  contract  may  rescind:  (1)  If 
the  consent  of  the  party  rescinding, 
or  of  any  party  jointly  contracting 
with  him,  was  given  by  mistake,  or 
obtained  through  duress,  menace, 
fraud,  or  undue  Influence,  exercised 
by  or  with  the  connivance  of  tne 
party  as  to  whom  he  rescinds,  or  of 
any  other  party  to  the  contract 
Jointly  interested  with  such  party. 
Shopbell  V.  Boyd,  9  Cal.  A.  136.  98 
P  69  (holding  that  the  right  of 
rescission  is  not  limited  to  cases 
where  insolvency  of  defendant  is  al- 
leged, but  that.  If  the  party  de- 
frauded acts  promptly  on  obtaining 
knowledge  of  the  fraud,  he  may,  in 
the  absence  of  a  waiver,  either 
rescind  or  complete  the  contract  and 
sue  for  damages);  Northwestern 
Mut.  Hall  Ins.  Co.  v.  Fleming,  It 
3.  D.  36,  80  NW  147.  (2)  If  through 
the  fault  of  the  party  as  to  whom 
he  rescinds  the  consideration  for  his 
obligation  falls  In  whole  or  in  part 
Brown  v.'  National  Electric  Works. 
168  Cal.  336,  143  P  606;  Sterling  v. 
Gregory,  149  Cal.  117,  85  P  306;  Mc- 
Donald V.  Pacific  Debenture  Co.,  148 
Cal.  667,  80  P  1090:  Smith  v.  Blandln. 
133  Cal.  441.  66  P  894;  Richter  t. 
Union  Land,  etc.,  Co.,  129  Cal.  367, 
62  P  39;  Mettler  v.  Vance,  30  Cat 
A.  499,  168  P  1044:  Torrey  v.  Shea. 
29  Cal.  A.  SIS,  156  P  820  (holding 
that  the  remedy  provided  by  Civ. 
Code  9  3399  for  the  reformation  of  a 
contract  on  the  ground  of  fraud  or 
mistake  Is  not  exclusive  and  does 
not  prevent  the  defense  against  a 
suit  for  breach,  that  the  con- 
tract was  one  of  several  which  by 
contemporaneous  oral  agreement 
were  to  constitute  one  transaction, 
one  of  w'falch  contracts  plalntifr.s  had 
breached).  (3)  If  such  consideration 
becomes  entirely  void  from  any 
cause.  ShuU  v.  Crawford,  (Cal.  A) 
164  P  330.  (4)  If  such  considera- 
tion, before  it  is  rendered  to  him. 
falls  in  a  material  respect  from  any 
cause.  Conlin  v.  Osbom,  161  C^. 
659,  120  P  766;  Clements  v.  Jack- 
s6n  Oil,  etc.,  Co.,  (Okl.)  161  P  797: 
Clements  v.  Jackson  County  Oil.  etc.. 
Co.,  (Okl.)  161  P  216.  (5)  Or  by  con- 
sent of  all  the  other  parties.  Cal.  Civ. 
Code  S  1689.  (6)  And  the  right  to 
rescind  is  limited  td  such  cases. 
Cal.  Civ.  Code  9  1689;  MonL  Rev. 
Codes  9  5063;  Okl.  Rev.  L.  (1910)  t 
SS4;  S.  D.  Civ.  Code  5  1283;  Swanston 
V.  Clark,  153  Cal.  300,  97  P  lin; 
Turk  V.  Rudraan,  42  Mont.  1,  111  P 
7S9 

91.  Halraton  v.  HUl,  118  Va.  339. 
87   SB   573. 


For  later  caaaa,  davalopmenta  and  cbangea  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 
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CONTRACTS 
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Bcinded  merely  because  of  the  hardships  imposed 
by  its  improvident  character.** 

Oontrut  not  spedflcaUy  enforceable.  The  mere 
fact  that  a  contract  is  of  such  a  character  that 
specific  performance  cannot  be  demanded  of  it  is 
not  a  g^nnd  for  rescission.** 

[$  652]  b.  Frand— (1)  General  Role.  One  who 
has  been  induced  by  fraud  to  enter  into  a  contract 
may,  subject  to  the  limitations  hereafter  stated,** 
rescind  it,"  whether  the  contract  is  oral  or  writ- 
ten.** This  is  true,  although  apart  from  its  fraudu- 
lent inception  the  transaction  intended  under  the 
contract  may  have  been  illc^al.*^  If  fraud  exists, 
the  party  will  be  justified .  in  rescinding,  although 
his  knowledge  thereof  is  not  positive.** 

[$  653]  (2)  Election  between  Affirmance  and 
BesciDSion.**  One  induced  by  fraud  to  make  a  con- 
tract may  on  discovery  of  the  fraud  either  afBrm 
the  contract  and  sue  for  damages,  or  assert  them 
by  way  of  counterclaim,'  or  he  may  repudiate  the 
contract,  tender  back  what  he  has  received  under 


it,'  and  recover  what  he  has  parted  with,  or  its 
value,^  even  in  the  hands  of  third  persons,  unless 
they  are  bona  fide  purchasers  for  value,  without 
notice  of  the  fraud,*  but  the  adoption  of  one  rem- 
edy excludes  the  other.'  It  should  be  noted,  how- 
ever, that,  where  a  performance  in  part  has  been 
accomplished  before  discovery  of  the  fraud,  and  a 
repudiation  of  the  contract  is  impracticable,  con- 
tinuance of  performance  will  not  constitute  a  rati- 
fication precluding  relief  independent  of  the  con- 
tract." 

[i  654]  c.  Undue  Influence.  The  limitations  as 
to  the  right  to  rescind  for  fraud^  and  for  duress* 
.apply  also  as  a  general  rule  to  undue  influence,*  the 
agreement  being  simply  voidable  and  capable  of 
ratification  by  the  party  influenced.'* 

[$  655]  d.  Duress.  A.  contract  executed  under 
duress  is  voidable  and  not  void,'*  and  the  limits 
to  the  right  of  rescission  applicable  in  the  case  of 
fraud"  are  also  applicable  in  cases  of  duress." 

[i  656]  e.  Mistake.    As  has  been  seen  a  mutual 


9a.  Capital  Security  Co.  v.  Davis, 
<  Ala.  A.  677,  60  8  498:  Capital 
Security  Co.  v.  Holland,  6  Ala.  A. 
197.   60  S  495. 

93.  Noriia  v.  Ully.  147  Cal.  7S4, 
82  P  425,  109  AmSR  188  [overr  Grim- 
mer V.  Carlton,  93  Cal.  189,  28  P 
1043,  27  AmSR  171]  (holding  that, 
where  defendants  agrreed  to  furnish 
support  to  plaintiff  and  to  pay  cer- 
tain of  his  debts  for  the  remainder 
of  his  life  in  consideration  of  a 
conveyance  of  certain  land  which 
was  made  to  them,  and  defendants 
performed  a  portion  of  such  con- 
tract. It  could  not  be  held  Invalid 
because  it  was  not  a  proper  subject 
of  speciflc  performance). 

94.  See  infra   it    670-682. 

95.  TT.  S.— Crocker  v.  TI,  S..  240 
U.  8.  74,  36  set  246,  80  L.  ed.  533; 
Bumea  v.  Burnes,  137  Fed.  781.  70 
CCA  357  [certiorari  den  199  U.  S. 
605,  26  set  746.  50  L.  ed.  330]. 

Ind. — Paxton-Bckman   Chemical  Co. 
T.  Mundell.   (A.)  112  NE  646. 
.  Iowa. — ^Blake    v.    Osmundson,    159 
l^TV^  766 

Ky. — ^Johnson  v.  Corbett,  12  Ky. 
Op.    202. 

Mich. — Warnes  v.  Brubakar,  107 
Mich.    440,   65   NW  276. 

Nebr. — Linton  v.  Sheldon,  98  Nebr. 
884,   164  NW  724. 

Tex. — South  Texas  Mortg:.  Co.  v. 
Erwin.  (Civ.  A.)  166  SW  422;  South 
Texas  Morte.  Co.  v.  Coe,  (Civ.  A.) 
166  S'Wr  419;  Kennedy  v.  Bender, 
(Civ.  A.)  140  SW  491  [conforming 
aectsion  to  answer  to  certified  ques- 
Uons     104    Tex.    149,    136     SV^    624]. 

Utah. — tie  Vine  v.  Whitehouse,  37 
Utah  260,  109  P  2,  Ann(;asl912C 
407.  . 

Wis. — Badger  State  Lumber  Co.  v. 
G.  W.  Jones  Lumber  Co.,  14Q  Wis. 
73,  121  NW  933;  Bostwlck  v.  Mutual 
L.  Ins.  Co.,  116  Wis.  392,  89  NW 
538,    92   NW   246,    67   LRA   706. 

[a]  BsMKm  for  mla.— "The  right 
not  to  be  led  by  fraud  to  change 
one's  situation  is  anterior  to  and  in- 
dependent of  the  contract.  The 
fraud  is  a  tort.  Its  usual  oon- 
sequence  is  that  as  between  the 
parties  the  one  who  is  defrauded  has 
a  right,  if  possible,  to  be  restored 
to  ms  former  position.  That  right 
is  not  taken  away  because  the  con- 
sequence of  its  exercise  will  be  the 
undoing  of  a  forbidden  deed.  That  la 
a  consequence  to  which  the  law  can 
have  no  objection,  an4  the  fraudulent 
party,  who  otherwise  might  have 
been  allowed  to  disclaim  any  dif- 
ferent obligation  from  that  with 
which  the  other  had  been  content. 
has  lost  his  right  to  object  because 
he  has  brought  about  the  other's 
consent  by  wrong.  National  Bank, 
etc.  Co.  V.  Petri,  189  U.  S.  423.  426, 
23  set  512,  47  L.  ed.  879. 

96.  Warnes  v.  Brubaker,  107  Mich. 
440,   66  NW   276. 


97.  National  Bank,  etc,  Co.  v. 
Carr,  189  U.  S.  426,  23  SCt  513,  47 
It.  ed.  881;  National  Bank,  etc.,  Co. 
V.  Petrle,  189  U.  S.  423.  23  SCt  612, 
47  L.  ed.  879. 

98.  Cunningham  v.  Pettigrew,  169 
Fed.   336,   94  CCA  457. 

99.  TUtnefltss  fo>  fkaad  fenwally 
see  supra  li   3^4-309. 

1.     See  supra  S  304. 

a.    See  infra  fS  68(V-<81. 

3.  Ala— Duy  v.  Hlgdon,  162  Ala. 
628,  60  S  378. 

Colo. — Jessey  v.  Butterfleld,  61 
Colo.  256,  167  P  1;  Gordon  Tiger 
Mln..  etc.,  Co..  v.  Brown,  66  Colo.  301, 
138  P  61. 

Conn. — New  London  City  Bd.  of 
Water  Comrs.  v.  Robblns,  82  Conn. 
623,    74  A  938. 

Qa — Hamilton  v.  Grangers',  etc., 
Ins.  Co.,  67  Ga.  145;  Grangers'  Ins, 
Co.  V.  Turner,  61  Ga.  561. 

111. — Siltz  v.  Springer.  236  111.  276. 
85  NE}  748  [aft  133  III.  A.  552];  Booth 
V.  Smith.  18  111.  A.  266  latt  117  111. 
870,   7  Nte  610], 

Ind. — Johnson  v.  (^Iver,  116  Ind. 
278,  19  NE  129. 

•  Iowa — Crevellng     v.      Banta,      188 
Iowa  47,   62,   115  NW  598   [clt  Cyc]. 

Kan. — Murray  v.  Davies,  77  Kan. 
767.  94  P  283;  Hargadine-McKlttrtck 
Dry-Goods  Co.  v.  Swofford  Bros.  Dry- 
Goods  Co.,   10  Kan.  A.   198,  68  P  281. 

Md. — Benesch  v.  Weil,  69  Md.  276, 
14   A   666. 

Masa — Moody  v.  Blake,  117  Mass. 
28,  19  AmR  394:  Dow  v.  Sanborn,  3 
Allen  181;  Wlggln  v.  Day,  9  Gray  97; 
Thurston  v.  Blanchard,  32  Pick.  18, 
38  AmD   700. 

Mich. — ^Hutchison  t.  Westbrook, 
191  Mich.  484,  168  NW  135,  136  [clt 
Cyc];  Warnes  v.  Brubaker,  107  Mloh. 
440.  65  NW  276:  Sherman  v.  Ameri- 
can Stove  Co.,  86  Mich.  169,  48  NW 
637. 

Minn. — Corse  v.  Minnesota  Grain 
Co.,  94  Minn.  331,  102  NW  728;  Proc- 
tor V.  C.  E.  Stevens  Land  Co.,  94 
Minn.  181,  102  NW  395. 

Mo. — Ramsey  v.  Thompson  Mfg. 
Co.,  116  Mo.  818,   22  SW  719. 

Nebr. — Buchanan  v.  Wilson,  97 
Nebr.  369,   149  NW  802. 

yi.  H.— Sleeper  v.  Davis,  64  N.  H. 
69,   6  A  201.  10  AmSR  377. 

N.  T. — Heckaher  v.  Edenborn,  203 
N.  T.  210.  96  NB  441:  Pryor  v. 
Foster,  130  N.  T.  171,  29  NB  123: 
Hedges  v.  Pioneer  Iron  Works,  166 
App.  Dlv.  208.  151  NTS  495;  Pike 
V.  Wleting.  49  Barb.  314;  KinK  v. 
Phillips,  21  N.  Y.  Super.  608:  Hall 
V.  Naylor,  13  N.  T.  Super.  71  [rev 
on  other  grounds  18  N.  T.  6881; 
Driggs  V.  Hendrlckson.  89  Misc.  421, 
151  NYS  858;  Van  Denburg  v.  Scott, 
78  Misc.  281.  138  NYS  149;  Gary  v. 
Hotaillng,   1  HiU  311,    37  AmD  323. 

N.  C— Fields  V.  Brown,  160  N.  C. 
296.    76    SB    8. 

N.  D. — Sonnesyn  v.  Akin,  14  N.  D. 


248.    266,    104    NW    1026    [clt    Cyc]. 

Okl.— Burke  t.  Smith,   157  P  61. 

Or. — Koebler  v.  Dennlson,  72  Or. 
362,  148  P  649:  Elgin  v.  Snyder,  60 
Or.  297,  118  P  280.  I 

Pa — ^Barker  v.  Dinsmore,  72  Pa 
427,   13  AmH  697;  Knowles  v.  Lord, 

4  Whart.  600,  84  AmD  525;  Mackln- 
ley  V.  McGregor.  3  Whart.  369.  81 
AmD  522;  Hoffman  y.  Strofaecker,  7 
Watts  86,  32  AmD  740. 

5.  D.-— Commerce  Trust  Co.  v. 
Mallloux,  27  S.  D.  588,  132  NW  176; 
Columbus  Union  Nat.  Bank  v.  Mall- 
loux,  27  S.   D.    543,   132   NW   168. 

Tenn. — Beldlng  v.  Frankland,  8 
Lea  «7,  41  AmR  630. 

Tex. — Fordtran  v.  Cunningham, 
(Civ.  A.)    141   SW  662. 

Va — Jordan  v.  Annex  Corp..  109 
Va  626,  64  SB  1060,  17  AnnCas  267. 

Wash. — Mclntyre  v.  Johnson,  66 
Wash.  667,  120  P  92. 

Wis. — Reckendorn  v.  Romadka, 
138  Wia  416,  120  NW  2B7;  Lee  v. 
Burnham,   82    Wis.    209,    62    NW   266. 

Ont.— <iarriqua  v.  Catts,  32  Ont.  L. 
548,  7  OntWN  600.  6  OntWN  786, 
26  OntWR  689. 

4.     See  supra  {    660. 

6.  V.  S.— Wilson  V.  New  U.  S. 
Cattle-Ranch  Co.,  73  Fed.  994,  20 
CCA  241. 

CaL — Westerfeld  v.  New  York  L. 
Ins.  (3o.,  129  c:al.  68,  68  P  92.  61  P  667. 

Colo. — ^Moynahan  v.  Prentiss,  10 
Colo.  A.«295,  51  P  94. 

Mich. — Wamea  v.  Brubaker,  107 
Mich.  440,  65  NW  276. 

N.  Y. — Roome  v.  Jennings,  2  Misc. 
257,  21  NYS  988  [aff  3  Misc  418,  28 
NYS  666  (aft  144  N.  T.  659  mem.  89 
NB    859   mem)].      . 

N.  C. — Fagan  v.  Newson,  12  N.  C 
20.  . 

Or. — Elgin  V.  Snyder,  60  Or.  297. 
118  P  280. 

9.  Waite  V.  Shoemaker,  60  Mont. 
264,  146  P  736;  Sell  v.  Mississippi 
River  Logging  Co.,  88  Wis.  581,  60 
NW  1065. 

7.  See  supra  {I  652,   663. 

8.  See  infra  i  655. 

9.  U.  S. — O'Callahan  v.  Lowndes, 
66  Fed.   356,   13   CCA  510. 

AUu — ^Dent  V.  Long,  90  Ala  172,  7 

5  640. 

111. — Burt  V.  Qulsenberry,  182  IlL 
386,   24   NB  622. 

Okl. — Gidney  v.  Chappell,  26  Okl. 
737.  110  P  1099. 

Wis. — Dayton  City  Nat.  Bank  v. 
Kusworm,    91   Wis.    166.    64   NW   843. 

10.  Kent  v.  Quicksilver  Mln.  Co., 
78  N.  T.  169;  Moore  v.  Reed,  37  N.  C. 
580;  Gidney  v.  Chappell,  26  Okl.  737, 
110  P  1099;  Smith  v.  WlUUmson,  8 
Utah  219,  30  P  753. 

11.  See  supra  i   311. 

19.     See  supra  i{  652~653,  ^ 

13.     Royal    v.    Ooas,    154    Ala    11B<> 

121,  45  S  231  [quot  Cyc].  IV^ 

Waiver  of  rtght  or  ratUloatioa  of 

eomtmet  see  Infra  {  688. 
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mistake  as  to  a  material  fact/*  and  in  some  in- 
stances a  unilateral  mistake/'  will  avoid  the  agree- 
ment giving  a  right  of  rescission;"  and,  if  the  con- 
tract has  been  executed  by  him,  the  party  aggrieved 
may  on  rescission  recover  on  the  quantum  meruit 
or  quantum  valebat  for  what  he  has  done  or  fur- 
nished under  it,^'  or  he  may  recover  money  or 
property  paid  or  delivered  by  him  under  the  agree- 
ment.'^ But  in  rescission,  as  in  reformation,  to 
authorize  relief  for  mistake  the  mistake  must  have 
been  mutual,"  material,"  of  fact  and  not  of  law," 
and  not  due  to  complainant's  negligence;*^  and 
complainant  must  show  injury.** 

[i  657]  f.  Intoxication.  Under  the  general  rule 
a  contract  cannot  be  rescinded  because  of  the  in- 
toxication at  the  time  it  was  entered  into  of  the 
party  complaining,  unless  the  intoxication  was  such 
that  the  party  did  not  at  the  time  understand  the 
nature  of  his  act,  or  was  procured  by  the  act  or 
connivance  of  the  party   against  whom  relief  is 


14.  KatQal  »ntT*«*»  of  Smvt  Me 
supra  is   269-268. 

is.  iniU»tar»l  mirtiiV*  of  faot  see 
supra  Si  266-268. 

16.  Blake  t.  Osmundson,  (Iowa) 
159  NW  766;  Watson  v.  Brown,  113 
Iowa  808,  86  NW  28.  But  see  Wil- 
liams V.  Butler,  68  Tnd.  A.  47.  106  NE 
387,  107  NE  SCO  (holdlnr  the  doctrine 
not  of  general  application). 

17.  Rowland  v.  New  York,  etc.,  R. 
Co.,  61  Conn.  103,  23  A  756,  29  AmSR 
176:  Hartford,  etc.,  R.  Co.  v.  Jackson, 
24  Conn.  614,  68  AmD  177.  See  Ran- 
dolph Iron  Co.  V.  Elliott,  34  N.  J.  L. 
184. 

15.  Ark. — Griffith  v.  Sebastian 
County,  49  Ark.  24,  3  SW  886. 

Cal. — Barfleld  v.  Price,  40  Cal.  635. 

Ind. — Peters  Box,  etc.,  Co.  v.  Lesh, 
119  Ind.  98,  20  NE  291.  12  AmSR  367; 
Alexander  v.  Swackhamer,  106  Ind. 
81.  4  NE  433,  6  NE  908,  66  AmR  180. 

La. — Knight  v.  Lanfear,  7  Rob.  172. 

Mass. — Moody  v.  Blake,  117  Mass. 
23,  19  AmR  394;  Thompson  v.  Qould, 

20  Pick.   134. 

Miss. — ^Harrison  t.  Stowers,  Walk. 
166. 

N.  J. — ^Randolph  Iron  Co.  ▼.  Elliott, 
34  N.  J.  L.  184. 

Oh. — Irwin   v.   Wilson,    46    Oh.    St. 

426,  16  NE  209;  Hamet  v.  Letcher. 
37  Oh.  at.  366,  41  AmR  619;  Dean  v. 
Tates,  22  Oh.  St.  388. 

Pa. — Barker    v.    DInsmore,    72    Pa. 

427,  13  AmR  697;  Prevail  v.  Pitch, 
6  Whart.  326,  34  AmD  668. 

Tex. — ^Harrell  v.  De  Normandle,  28 
Tex.  120. 

Vt.— Bedell  V.  Wilder,  <6  Vt.  406, 
26  A  389,  36  AmR  871;  McCriUls  v. 
Allen,  67  Vt  606;  Ketchum  v.  Catlin, 

21  Vt  191. 

Bng. — Cundy  v.  Lindsay,  3  App. 
Cas.  469,  6  BRC  211:  Strickland  v. 
Turner,  7  Bxch.  208,  166  Reprint  919; 
Bardman  v.  Booth,  1  H.  &  C.  803,  158 
Reprint  1107. 

Baooven  of  monw  paid  by  mia- 
taka  see  Payment  [30  Cyc  1313]. 

19.  Md. — Renshaw  v.  Liefferman, 
81  Md.  277. 

N.  J. — Deave  v.  Carr,  3  N.  J.  Bq. 
618. 

Tenn. — ^Klng  v.  Doolittle,  1  Head 
77. 

Tex. — Ross  V.  Armstrong,  25  Tex. 
Suppl.  354,  78  AmD  674;  Travelers' 
Ins.  Co.  V.  Jones,  32  Tex.  Civ.  A.  146, 
73  SW  978. 

Vs.— Watkins  v.  Elliott,  28  Oratt. 
(69  Va.)  374. 

See  also  supra  S   266. 

flO.  U.  S. — Grymes  v.  Sanders,  98 
U.  S.  56,  23  L.  ed.  798. 

Nebr. — Lamoreaux  v.  Phelan,  89 
Neor.  47,  130  NW  988. 

N.  T. — Smith  ▼.  Mackln,  4  Lans.  41; 
Taylor  v.  Fleet,  4  Barb.  96. 

R.  I. — Diman  v.  Providence,  etc., 
R.  Co..  6  R.  I.  180. 

S.  C. — Dow  V.  Ker,  17  S.  C.  Eq.  418; 


Hellbron  v.  Bissell,  8  S.  C.  Bq.  430; 
Alexander  t.  Mulrhead,  2  S.  C.  Bq. 
162 

Tenn. — ^TrlKg  v.  Read,  6  Humphr. 
629,   42  AmD  447. 

Wis. — Kowalks  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  108  Wis.  472.  79  NW 
762,  74  AmSR  877;  Kurd  v.  Ball,  12 
Wis.  112. 

See  also  supra  i  259. 

91.  MUtak*  of  law  see  supra  |{ 
267-270.  . 

sa.  U.  8. — IlUngrwortli  v.  Spauld- 
inx,  43  Fed.  827. 

Ind.— r  ■  • 


211. 


Iowa. — McCormick  v.  Molburg,  48 
Iowa  661. 

Md.— Wood  ▼.  Patterson,  4  Md.  Ch. 
336. 

N.  T.— BlUs  V.  McCormick,  1  Hilt. 
313;  Hayward  v.  Wemple,  162  App. 
Div.  196,  136  NTS  626. 

Tenn. — Berry  v.  Planters'  Bank,  3 
Tenn.  Ch.  69. 

Wis. — Grant  Marble  Co.  v.  Abbot, 
142  Wis.  279,  124  NW  264. 

See  also  supra  I  261. 

33. '  Morse  V.  BetUe,  (8  Iowa  463, 
27   NW   461. 

34.    See  Drunkards  (14  Cyc  1104]. 

8S.  Xaadsqnacy  of  coBnaMcaitloa 
renacally  see  supra  SI  237-239. 

SS.  U.  S.— Eyre  v.  Potter,  16  How. 
4"2,  14  Li.  ed.  592;  Waterman  V.  Water- 
man, 27  Fed.  827  [rev  on  other 
r rounds  144  U.  S.  394.  407,  12  SCt 
46,  650,  86  U  ed.  479,  484].  See 
Warner  v.  Daniels,  29  F.  Cas.  No. 
17,181,  1  Woodb.  &  M.  90. 

Ala.— sTudge  v.  Wilklns,  19  Ala.  766. 

Cal.— Stephenson  v.  Hawkins,  67 
Cal.  106,  7  P  198. 

Fla. — Sammls  v.  Matthews,  19  Fla. 
811;  Cbalres  v.  Brady,  10  Fla.  183; 
White  V.  Walker,  6  Fla.  478. 

Ind. — ^Brown  v.  Budd,  8  Ind.  442. 

Kan.— ^ulgley  t.  Sumner  County 
Comrs.,   24   Kan.  293. 

Ky. — Matthls  V.  O'Brien,  137  Ky. 
661,  126  SW  166;  Wallaces  v.  Mar- 
shall, 9  B.  Mon.  148;  Lee  V.  Lee,  2 
Duv.  134. 

Md.— Hays  V.  Hollls,  8  Gill  387; 
Stewart  v.  State,  2  Harr.  &  Q.  114. 

Mo. — Holmes  v.  Fresh,  9  Mo.  201. 

N.  H.— Powers  v.  Hale,  26  N.  H. 
146. 

N.  J.— Sbotwell  V.  Shotwell,  24  N. 
J.  Eq.  378;  Weber  v.  Weltllng,  18  N. 
J.  Bq.  441;  Wintermute  V.  Snyder,  3 
N.  J.  Eq.  489. 

N.  T. — Jones  v.  Reynolds,  120  N. 
T.  213,  24  NE  279;  Fay  T.  Richards, 
21  Wend.  626. 

N.  C. — Carman  v.  Page,  59  N.  C.  37. 

Oh. — ^Knobb  v.  Lindsay,  5  Oh.   468. 

Pa. — Stevens  Est.,  14  WklyNC.488. 

S.  C— Whltefleld  v.  McLeod,  2  S. 
C.  L.   380,   1  AmD  660. 

Tenn. — Coffee  v.  Ruffln,  4  Coldw. 
487:  White  v.  Flora,  2  Overt.  426. 

Tex. — Moore    v.    Lowery.     27    Tex. 


sought.** 

[I  C58]  g.  Inadeanacy  of  Consideration.*"  Mere 
inadequacy  of  consideration  is  not  sufficient  even 
in  equity  to  warrant  the  setting  aside  of  the  con- 
tract.*^  The  consideration,  l;>e  it  more  or  less,  is 
held  at  law  lo  support  the  contract.*^  But  where 
inadequacy  of  consideration  is  so  gross  as  to  shock 
'  the  conscience.**  or  is  so  connected  with  suspicious 
circumstances**  or  misrepresentations'"  as  to  afford 
strong,  if  not  conclusive,  evidence  of  fraud,  it  may 
furnish  ground  for  relief.*' 

[i  659]  h.  Failure  of  Oonfddeistion.**  An  en- 
tire** or  substantial**  failure  of  consideration  will 
permit  a  rescission  of  the  contract,  and  a  recovery 
back  of  the  money  paid,**  or  of  the  value  of  goods 
advanced.'*  Failure  of  consideration  in  this  con- 
nection must  be  distinguished  from  want  of  con- 
sideration which  idoes  not  confer  a  right  to  recover 
money  voluntarily  paid.*^  A  partial  failure  of  con- 
sideration affords  no  ground  for  disafflmling  the 

641:  Dewltt  V.  Bowers,  (Civ.  A.)  138 
SW'n47. 

Vt. — Kidder  V.  Chamberlln.  41  Vt 
62. 

Va. — ^Matthews  v.  Crockett,  82  Va. 
394:  Brachan  v.  Qriffltb.  3  Call  (7 
Va.)  433. 

See  also  Cancellation  of  Instru- 
ments i  35. 

37.  Eyre  v.  Potter.  IB  How.  (U.  S.) 
48,  14  L.  ed.  692;  Clark's  App.,  87 
Conn.  573,  19  A  332;  Wolford  v. 
Powers,  86  Ind.  294,  44  AmR  16. 

38.  Ala. — Cofer  v.   Moore.   87   Ala. 
705,   6  S  806-  Saltonstall  v.   Gordon. 
33  Ala.  149;  Jucan  v.  Toulmin.  9  Ala.' 
662,  44  AmD  448. 

N.  J,— Phillips  V.  Pttllen,  48  N.  J. 


'Robinson   v.    Olass,    94    Ind. 


Eq.  8,  16  A  9. 
Te  ~  ~ 


enn. — Coffee  v.  Ruffln.  4  Coldw. 
487;  Blrdsong  v.  BIrdsong,  2  Head 
289;  Deaderlck  v.  Watkins,  8  Humphr. 
620;  Hardeman  v.  Burge,  10  Terg.  202. 

Tex. — ^Burch  v.  Smith,  16  Tex.  219. 
66  AmD  154. 

Vt— Howard  v.  Bdg«II,  17  Vt  9. 

Wis.— RlBch  V.  Von  LilUenthaL  34 
Wis.  260. 

38.  Cofer  v.  Moore,  87  Ala.  70S, 
6  S  306;  Holmes  v.  Freah.  9  Mo.  201; 
Buffalow  V.  Buffalow,  22  N.  C.  241; 
George  v.  Richardson,  Oilm.  (21  Va) 
230. 

30.  Cofer  V.  Moore,  87  Ala.  705,  6 
S  306. 

31.  Van  Norsdall  v.  Smith.  141 
Mich.  366,  104  NW  660.  See  also 
Cancellation   of  Instruments   S    36. 

38.  rallnz*  of  ooBSldecstion  rsa- 
scallj  see  supra  Si  242-244. 

33.     Colson    V.    Smith,     9     Ind.    8 


Crawford  v.  Baard,  4  J.  J.  Marsh. 
(Ky.)  187:  Smith  v.  McCluskey,  45 
Barb.  (N.  T.)  610;  French  v.  Millard. 


34.  Kessler  v.  Parellus,  107  Minn. 
224,  119  NW  1069,  131  AmSR  469. 

38.  111.— Steele  v.  Hobbs,  16  IlL 
59. 

Ky. — Woodward  v.  Fels,  1  Bush 
162;  Robinson  v.  Bright  3  Mete.  30. 

La. — Mechanics,  etc.,  Ins.  Co.  v.  Mc- 
Laln,  48  La.  Ann.*1091,  20  S  278. 

MEias. — Hotchklss  v.  Judd,  12  Allen 
447;  Griggs  v.  Morgan,  9  Allen  37; 
Spring  T.  Coffin,  10  Mass.   31. 

N.  H. — Leach  v.  TUton,  40  N.  K 
473. 

N.  T. — Flandrow  v.  Hammond,  148 
N.  T.  129,  42  NK  611  [rev  72  Hun 
106,  25  NTS  288];  Chapman  v.  Brook- 
lyn, 40  N.  T.  372;  Putnam  v.  West- 
cott,  19  Johns.  73;  Rice  v.  Feet  15 
Johns.  603. 

Oh.— French  v.  Millard,  2  Oh.  St 
44;  Darst  y.  Brockway,  11  Oh.  462. 

Que. — Laferrlere  v.  Neal  Inst  of 
Canada,   Ltd.,    47   Que.   Super.   105. 

Aotloa  for  moaa7  had  and  n- 
oetvad  see  Money  Received  [27  Cyc 
855]. 

33.     Fraier  v.  Boss,  66   Ind.  1. 

37.     Soper  t.  Stevens,   14   Me.  133- 
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executed  portions  of  the  contract." 

H  660]  L  OlAgalitr-  The  right  of  a  party  to  an 
illegal  contract  to  rescind  it  has  already  been 
treated,*"  the  general  rule  being  that  it  may  be 
repudiated  where  it  remains  executory.^ 

[(  661]  j.  Nonperfomunce  or  Breach— (1)  Bight 
to  ^t*""™*  in  OeneraL  One  party  to  a  contract 
may,  subject  to  certain  limitations  and  in  the  cases 
hereinafter  stated,"  rescind  it  because  of  the  non- 
performance or  breach  of  the  other,*^  and  the  right 
is  sometimes  prescribed  by  statute.*'  The  right  to 
rescind,  however,  is  an  extreme  one  and  does  not 
arise  from  every,  breach.^  But  where  it  exists,  it 
may  be  exercised,  although  hardship  results  to  the 
adverse  party,**  or  his  creditors.**  The  general  rule 
is  that  rescission  will  not  be  permitted  for  a  slight 
or  casual  breach  of  the  contract,  but  only  for  such 
breaches  as  are  so  substantial  and  fundamental  as 
to  defeat  the.  object  of  the  parties  in  making  the 
agreement.*'  Mere  delay  in  the  execution  of  a  con- 
tract, the  terms  of  which  will  be  satisfied  by  per- 
formance within  a  reasonable  time,  does  not  in 
itself  entitle  the  other  party  to  rescind;**  but,  to 
have  this  effect,  the  implication  arising  from  non- 


performance of  the  contract  must  be  inconsistent 
with  its  being  still  in  force.*"  So  a  mere  dispute 
as  to  the  manner  of  performance  resulting  from  a 
misunderstanding  which  was  not  persisted  ita  will 
not  justify  a  rescission.°° 

Oontrsct  ftdnc  rights  of  partiss.  A  breach  is  not 
a  ground  for  rescission  where  the  contract  iteelf 
provides  another  effect  which  it  shall  have  upon 
the  rights  of  the  parties,"  but  it  does  not  follow 
from  the  absence  of  a  provision  for  a  rescission 
that  none  can  be  effected.'' 

A  contract  under  seal  may  be  rescinded  fox' 
breach." 

Separate  contracts.  One  epntraet  cannot  be  ire-' 
scinded  for  breach  of  another  and  independent 
contract."  . 

Legal  inability  to  perform  may  furnish  ground 
for   rescission   where   due   to   the   default  of  the  - 
party;'"'  but  where  a  legislative  enactment  has  made 
further  performance  by  one  party  ille«il,  it  has 
been  held  that  the  other  cannot  rescind.** 

Election  of  remedies.  When  the  breach  occurs 
the  party  to  whom  performance  is  due  must  elect 
whether  he  will  rescind  or  will  demand  a  continued 


38.  De  Kay  v.  Bliss,  120  N.  T.  91, 
24  N£i  300.  But  see  Williams  v. 
BaUer,  6«  Ind.  A.  47,  105  NK  387,  107 
NS  300  (holdlngr  ths.t  partial  failure 
of  consideration  Is  not  ordinarily 
ground  for  the  rescission  of  a  con- 
tract; but  where  both  parties  can  be 
placed  in  statu  quo  a  party  not  in 
default  who  has  returned  or  tendered 
all  of  value  received  under  the  con- 
tract may  In  certain  Instances  en- 
force rescission  or  abandonment). 

■tatntonr  vrovlaloB  for  Nseisatoa 
see  supra  i  651. 

39.  BSeot  of  lUafaUty  of  oo»- 
txaot  see  supra  |i   440-480. 

40.  See  supra  i  444. 

41.  See  Infra  Si   662-669. 

4a.  U.  8. — Oscar  Bamett  Fdy.  Co. 
T.  Crowe.  216  Fed.  450,  136  CCA  162; 
Pore  River  Shipbuilding;  Co.  v.  South- 
ern Pac.  Co.,  219  Fed.  S87,  135  CCA 
129. 

Oolo. — Steams-Rogers  Ufg.  Co.  ▼. 
Jackson  Lake  Reservoir,  etc.,  Co.,  61 
Colo.  403,  168  P  187. 

Conn. — ^Maclcey  v.  Lathrop  Co.,  99 
A  691. 

111.— Mound  City  Dlstilllns  Co.  t. 
Consolidated  Adjustment  Co.,  152 
III.  A.  165;  Gray  v.  Bloomington,  etc., 
R.  Co.,  120  111.  A.  1K9. 

Ind. — Colson.  v.  Smltli.  9  Ind.  8. 

Ind.  T. — Sellers  v.  Catron,  6  Ind. 
T._26»,   82  SW  742. 

Ky. — ^Newton  v.  Bayless  Fruit  Co., 
166  Ky.  440,  159  SW  «68,  971  (cit 
Cyc]. 

I<a. — Derouen  v.  Romero,  110  La. 
209.    34  S  416. 

Minn. — ^Karbach  v.  Grant,  131 
Minn.   269,  154  NW  1071. 

N.  Y. — Napier  v.  Sptelmann,  127 
App.  Dlv.  711,  111  NTS  1009  [afT  64 
Misc.  96,  103  NTS  982];  Nelson  v. 
Hatch.  70  App.  Dlv.  206,  75  NTS  389 
(ail  174  N.  Y.  546  mem,  67  NE  1086 
ment]. 

Pa, — ^Hale  v.  Hale,  20  Pa.  Dlst.  957. 

Philippine. — Fabalan  v.  Veles,  22 
Pbilippine  29. 

Tex. — National  Ekiuitable  Soc.  v. 
Tennison.  (Civ.  A.)  174  SW  978. 
See  Morris  v.  Brown,  (Civ.  A.)  173 
SW  265  (holdlDg  that,  where  the 
object  of  the  contract  was  to  pros- 
ecute an  action  to  establish  title  to 
certain  'snd,  one  party  to  the  con- 
tract, who  also  occupies  the  position 
of  attorney  for  the  other  parties,  can- 
not terminate  the  prosecution  of  the 
action  to  establish  title  as  attorney 
and  at  the  same  time  assert  such 
termination  as  anklnst  the  other 
parties  to  the  contract  as  a.  ground 
for  cancellation). 

Wash. — Roudebuah  v.  Gannon,  93 
Wash.  608,  169  P  680;  Inaebrlgt  v. 
Seattle   Tazicabb   etc.,  Co.,   78   Wash. 


433,   139  P  188. 

Wis. — Miller  V.  Palmer.  95  Wis. 
526.    70   NW   669. 

Wyo. — Francis  v.  Brown,  22  Wyo. 
628,  145  P  750. 

Alta. — ^Ft.  Saskatchewan  v.  Hig;- 
man,  11  WestLR  713. 

B.  C. — ^Perlard  v.  Bergeron,  2  Dom 
LR  293,   20  WestLR   874. 

Man. — Spencer  v.  Spencer,  23  Man. 
461,  11  DomLR  801,  24  WestLR  420. 

N.  S. — Kennedy  v.  Bastern  Tel.  Co., 
Ltd.,  46  N.  8.  26,  8  BastLR  628. 

But  compare  Pennsylvania  Mln.  Co. 
V.  Brady,  14  MIoh.  260,  264  (where 
It  Is  said:  "When  «  contract  is 
broken,  an  action  lies  for  the  breach', 
but  It  affords  no  ground  for  rescind- 
ing the  agreement"). 

48.  See  statutory  provisions;  and 
Lopes  V.  Lopez,  14  Porto  Rico  684. 

fa]  Za  Qnsbao  under  the  civil  code 
failure  to  perform  Is  a  ground  for 
rescission.  See  Civ.  Code  art  1022; 
and  Grand  Mere  v.  L'Hydrallqu'e  de 
Grand  Mere,  17  ()ue.  K.  B.  83. 

Statntoty  Uadtatloas  gsnerally  on 
ilgbt  to  TWieiad  see  supra  (661. 

44.  Lewis  V.  New  York  L.  Ins. 
Co.,  181  Fed.  433,  104  CCA  181.  30 
LRANS  1202-  Buffalo,  etc..  Land  Co. 
V.  Bellevue  Land,  etc.,  Co.,  166  N. 
Y.  247,  69  NB  5,  61  LRA  961  irev 
32  App.  Dlv.  529.  63  NTS  17  (alt  21 
Misc.  679,  47  NYS  721)];  Krebs  Hop 
Co.  V.  Livesley,  61  Or.  527,  683,  92  P 
1084  (Where  the  court  said,  "If. 
before  the  time  for  performance  of 
an  executory  contract  has  arrived, 
one  of  the  parties  tnr  his  own  act 
makes  it  Impossible  for  him  to  per- 
form, the  other  party  may  treat  the 
contract  as  at  an  end,  and  proceed 
accordingly:  Clark,  on  Cont.  (2d  Bd.) 
448;  Lovelock  v.  Fl-anklyn,  8  ().  B. 
3jl,  56  ECL  371,  116  Reprint  917; 
Newcomb  V.  Brackett,  16  Mass.  161. 
But  not  every  slight  or  partial 
dereliction  of  one  party  will  entitle 
the  other  to  rescind  or  abrogate  a 
contract.  To  justify  such  a  course 
of  procedure  there  must  be  a  failure 
in  some  substantial  particular,  which 
goes  to  the  essence  of  the  contract, 
and  renders  the  defaulting  party  in- 
capable of  performance,  or  makes  it 
Impossible  for  him  to  carnr  out  the 
contract  as  intended.  'In  order,' 
said  the  Supreme  Court  of  Illinois, 
'to  justify  an  abandonment  of  a  con- 
tract, and  the  proper  remedy  growing 
out  of  It,  the  failure  of  the  opposite 
party  must  be  a  total  one.  The 
object  of  the  contract  must  have 
been  defeated  or  rendered  unc^ttain- 
able  by  his  misconduct  or  default.' 
Welntz  V.  Hafner.  78  111.  27.  And  In 
Light,  etc.,  Co.  v.  Jackson,  73  Miss. 
598,  19  S  771,  it  is  held  that:  'Equity 
will  not  rescind  a  continuing  contract 


for  an  occasional  and  Immaterial 
breach  not  going  to  the  very  sub- 
stance of  the  contract.'  The  same 
grlnclple  was  thus  announced  in 
loomlngton  Electric  Light  Oo.  v. 
Radbourn,  66  111.  A.  165.  'It  is  not 
every  failure  or  refusal  of  one 
party  to  comply  with  some  of  the 
terms  of  a  contract  which  will  entitle 
the  other  to  abandon  it  upon'  notice 
to  the  delinquent,  or  by  any  other 
means  he  can  use.  To  justify  an 
abandonment,  the  failure  must  be 
total;  that  is,  such  as  to  defeat  the 
object  of  the  contract  or  make  ft 
unattainable' "). 

Aattotpaton  bnaoli  gSBMany  see 
infra  H   725-738. 

48.  Columbus  v.  Baltimore  Mer- 
cantile Trust,  etc.,  Co.,  218  U.  S. 
646,    81    S(n    105,    64    L..    ed.    1193. 

46.  Columbus  y,  Baltimore  Mer- 
cantile Trust,  etc,  Co.,  218  U.  8. 
645,    31    set    106,    64    L.    ed.    1198. 

47.  FoBsume  ▼.  Requa,  218  N.  Y.- 
339,  118  NE  880.  See  Nes  v.  Mary- 
land Union  Trust  Co.,  104  Md.  16, 
64  A  810  (holding  failure  to  perform, 
as  to  Incidental  matters  not  ground 
for  rescission). 

4S.  Luce  V.  New  Orange  Indus-' 
trial  Assoc  68  N.  J.  L.  81,  62  A 
806. 

40.  Luce  V.  New  Orange  Indtis- 
trlal  Assoc.  68  N.  J.  L.  31,  62  A 
306.  See  Levis  v.  Bienville,  49  Que.' 
Super.  16<  (holding  tltat  the  court 
win  not  decree  the  rescission  of  a 
contract  for  breach-  of  an  obligation 
therein,  when  upon  mise  en  demeure 
and  before  any  judicial  action  is 
taken  the  obligation  is  executed). 

msscissloa  whsie  tine  of  esssBoe 
of  ooBtzsot  see  infra  }   783. 

60.  Blake  v.  Osmundson,  (Iowa) 
159  NW  766. 

SI.  Mlnnetonka  Oil  Co.  v.  Cleve- 
land Vitrifled  Brick  Co.,  27  OkL  180; 
111  P  826. 

88.  Crowe  v.  Oscar'  Bamett  Fdy.' 
do.,  213  Fed.  864  (mod  on  other 
grounds   219  Fed.    450]. 

68.  Ballou  v.  Billings,  136  Mass. 
307. 

84.  Hanson  v.  Wltten'berg,  206 
Mass.  319,  91  NE  883;  Macklen  v. 
Fales,    130   Mich.   66,    89   NW  581. 

56.  Niagara  Falls  Brewing  Co.  v. 
Wall,  98  Mich.  168,  67  NW  99  (liold- 
Ing  that  a  contract  to  give  a 
liquor  dealer  the  sole  agency  for  the 
sale  of  beer  might  be  rescinded  be- 
cause of  his  failure  to  pay  a  tax 
and  file  a  bond  required  by  law). 

68.  Cowley  v.  Northern  Pac.  R. 
Co.,  68  Wash.  668.  123  P  988,  41 
LRANS  559  (so  holding  where  it  was 
sought  to  rescind  a  conveyance  of 
land  to  a  railroad  company  In  con- 
sideration  of  annual   passes,   where 
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perfonnanee,'^  and  the  failure  of  the  adverse  party 
to  perform  does  not  of  itself  rescind  the  contract. 

[i  662]  (2)  Party  Besdnding  Mutt  Not  Be  in 
Default.  A  party  who  is  himself  in  default  of  per- 
formance cannot  rescind."  The  party  seeking 
rescission,  must  be  willing^  and  in  a  position  to 
perform  his  part  of  the  ^reement.*^  So  where  the 
contract  is  entire  and  performance  by  one  party 
is  a  condition  precedent  to  recovery  on  his  part,  he 
oannot  rescind  because  payment  for  part  perform- 
ance is  refused,**  although  it  would  seem  that  where 
both  parties  are  in  default  at  the  time  for  pterf orm- 
ance  the  contract  is  ipso  facto  dissolved."  Where 
both  parties  are  in  d^ault  and  each  seeks  to  assert 
the  contract  as  against  the  other,  it  will  not  be 
regarded  as  terminated^**  and  one  party  will  not  be 
permitted  by  his  breach  to  create  a  condition  which 
'  will  tend  to  bring  the  other  party  into  default  and 
then  assert  that  snch  party's  rights  are  forfeited 
by  a  default  so  caused.**  Where  one  party  has 
waived  full  performance  by  the  other,  such  other  is 
not  entitled  to  assert  such  fact  as  a  ground  for 
reseission.** 

[^  663]  (3)  Parfotmance  Prevented  by  Adveise 
Party.  If  one  party  to  the  contract  renders  per- 
formance impossible,  the  opposite  party  may,  at  his 
election,  rescind  it.*'  Where  nonperformance  by 
one  party  disables  the  other  from  performance  on 
his  part,  such  performance  is  excused  and  the  party 
may  at  his  option  treat  the  contract  as  rescinded.^ 


So  where,  after  part  performance,  a  party  is  pre- 
vented from  completing  the  contract  by  the  act  of 
the  other  party  he  may  regard  the  contract  as  re- 
scinded and  reco^r  on  a  quantum  monit,**  or  he 
may  treat  the  contract  as  still  in  existence  and  sue 
on  it  for  a  breach.''* 

Change  in  robject  matter.  Where  one  party, 
after  the  contract  has  been  entered  into  and  with- 
out the  assent  of  the  other,  causes  a  substantial 
change  in  the  subject  matter,  a  rescission  is  jnsti- 
fied.'^ 

[i  664]  (4)  Dependent  and  Independmt  Oove- 
nants.  The  breach  of  a  dependent<eovenant,  a  cove- 
nant which  goes  to  the  whole  consideration  of  a 
contract,  gives  to  the  injured  party  the  right  to 
rescind  the  contract,  or  to  treat  it  as  broken  and  to 
recover  damages  for  a  total  breach  ;'*  but  a  breach 
of  an  independent  covenant,  of  a  covenant  which 
does  not  go  to  the  whole  consideration  of  a  con- 
tract, but  which  is  subordinate  and  incidental  to 
its  main  purpose,  does  not  constitute  a  breach  of 
the  entire  contract,  or  warrant  its  rescission  by  the 
injured  party.  The  latter  is  still  bound  to  perform 
his  part  of  the  contract,  and  his  only  remedy  for 
the  breach  is.  compensation  in  damages.'*  Hence 
failure  to  perform  a  subsidiary  act  under  the  con- 
tract will  not  ordinarily  justify  a  rescission,"  un- 
less it  is  of  such  a  character  as  to  evidence  an 
intent  on  the  part  of  the  person  in  default  to 
abandon  the  contract,  or  to  be  no  longer  bound  by 


the  failure  of  the  railroad  company 
to  perform  had  been  prevented  by  the 
Ctnnmerce  Act  of  June   29,   1906). 

•7.  Jennlngs-Heywood  OH  Syn- 
dicate V.  Housalere-Iiatrellle  Oil  Co., 
lit  La.  79t,  44  S  481;  Des  Allemands 
Lumber  Co.  v.  Morgan  City  Timber 
Co.,  117  L«u  1.  41  S  882;  J.  K.  Armsby 
Co.  V.  Grays  Harbor  Commercial  Co., 
62  Or.  178.  123  P  82;  Pabalan  v. 
V61ez,  22  Philippine  29. 

[a]  <'Wh«M  a  br— oh  goaa  to  thm 
TWy  —Mice  of  tb»  oontraet,  or 
where  a  party  utterly  refuses  to 
proceed  further  under  it.  the  innocent 
party  may  on  the  one  hand  consent 
to  a  rescission  or  consent  that  it 
Miall  no  lonerer  be  in  force  and  re- 
.lease  the  party  ifho  has  repudiated 
It.  or  on  the  other  hand  ne  may 
hold  the  guilty  party  to  the  con- 
tract and  sue  for  damases."  R.  H. 
White  Co.  V.  Remick,  198  Mass.  41, 
47.  84  NB  113. 

BB.  Blake  ▼.  Osmundson,  (Iowa) 
16»  NW  766.  See  Arbuthnot  v.  BlR 
Pino  Lumber  Co.,  184  La.  629.  64  S 
401  (holding;  that  the  nonperformance 
of  a  resolutory  condition  within  the 
time  stipulated  does  not  ipso  facto 
work  a  dissolution  of  the  contract; 
but  the  dissolution  must  be  sued  for, 
and  further   time   may   be   allowed). 

se.  Ark. — Ganger  v.  Sawyer,  etc.. 
Lumber  Co.,  88  Ark.  422,  lis  SW 
167. 

C3al.— Palrchlld-Ollmore-Wllton  Co. 
V.  Southern  Reflnintr  Co.,  168  C&l. 
864,   110  P  951. 

Kan. — Provident  Loan  Trust  Co.  v. 
Mcintosh,  68  Kan.  4S2,  76  P  498,  1 
AnnCas  906. 

Minn. — Mason  v.  Eldward  Thomp- 
son Co..   94   Minn.  472,   103  JfW  507. 

Mo. — Norris  v.  Letchworth,  167 
Mo.  A.   653,   152   SW  421. 

Que. — Dupuis  V.  Dupuls.  19  Que. 
Super.  500. 

PMcfozmano*  a«  pxoMqalalto  to 
MMMOllatlOB  In  egalty  see  Cancella- 
tion of  Instruments   I   90. 

ee.  Sheridan  State  Bank  v.  Rowell. 
812  Fed.  629;  Sewell  v.  WiUcox.  6 
Rob.  (La.)  87;  Te  Poel  v.  Shutt.  67 
Jfebr.  692,   78  NW  288. 

ei.  Sheridan  State  Bank  v.  Rowell, 
812  Fed.  529;  Caldwell  v.  Smith,  83 
Nebr.    667.    120    NW    130. 

eS.     Holman  v.   Updike,    208    Mass. 


466,  94  NB  689. 

ea.  Bales  V.  Weddle,  14  Int. 
349. 

ec  Hudson  River  Water  Power 
Co.  V.  Glens  Falls  Portland  Cement 
Co.,  109  A'PP.  Div.  919,  96  NYS  1137 
[afr  186  N.  Y.  697  mem.  79  NB  1107 
rtieml;  Hudson  River  Water  Power 
Co.  V.  Glens  Falls  Portland  Cement 
Co..  107  App.  Div.  648.  96  NYS  421. 

6B.  Gardner  v.  The  Roycrofters, 
134  App.  Div.  46,  118  NYS  703  [afl 
197  N.  Y.  611  mem,  90  NB  1168 
mem], 

ee.  Mall,  etc..  Pub.  Co.  v.  Marks. 
126  Iowa  622.  101  NW  458  (holdlnK 
that  where  plalntlft  acrreed  to  pur- 
chase a  piano  and  pay  a  part  of  the 
price  in  cash,  and  the  balance  in  ad- 
vertising. It  could  not  repudiate  its 
obligation  to  receive  the  piano  and 
recover  payment  for  advertising'  pub- 
lished In  money,  by  reason  of  the 
fact  that  all  the  advertising  con- 
templated by  the  contract  was  not 
done,  defendant  having  waived  his 
right  to  the  balance). 

07.  BhafTner  v.  Killlan,  7  111.  A. 
620;  Panama,  eta,  Tel.  Co.  v.  India 
Rubber,  etc  Co..  L.  R.  10  Ch.  616; 
Zamco  V.  Hammersteln,  29  T.  L.  R. 
217. 

e&  Miller  V.  Palmer,  96  Wis.  626, 
70  NW  669. 

eS.  North  V.  Mallory.  94  Md.  SOS. 
51  A  89;  McDanlels  v.  Harrington,  80 
Or.   628,   157   P   1068.  . 

70.  See  infra  I  787. 

71.  Harris  v.  Piatt.  64  Mich,  106, 
31  NW  135.  See  McLaughlin  v.  Ham- 
mersteln, 99  App.  Div.  225,  90  NYB 
943  (holding  that,  where  plaintiff 
contracted  to  perform  a  particular 
"Comedy  Act."  known  as  "Marcoe 
Twins."  at  defendant's  theater,  which 
defendant  had  previously  seen  plaln- 
tlft perform,  and  the  performance  as 
presented  under  the  contract  was 
materially  different  from  that  previ- 
ously given,  by  which  the.eomedy  was 
known,  and  with  respect  to  which 
defendant  contracted,  defendant  was 
entitled  to  terminate  the  contract). 

7a.  U.  S.— World's  Fair  MIn.  Co.  v. 
Powers,  224  U.  S.  173,  82  SCt  468. 
66  L.  ed.  717;  Burpee  v.  Guggen- 
heim, 226  Fed.  214:  Oscar  Barnett 
BVly.  Co.  V.  Crowe,  219  Fed.  460,  136 
CCA  162;  Lewis  v.  New  York  L.  Ins, 


Co.,  1^1  Fed.  433.  104  CCA  181,  30 
LRANS  1202;  Loudsnback  Fertilizer 
Co.  v.  Tennessee  Phosphate  Co.,  121 
Fed.  298,  58  CCA  280.  61  LRA  40S{ 
Kauffman  v.  Raeder,  108  Fed.  171. 
47   CCA  278,   64   LRA  247. 

Cal. — Carlson  v.  Sheehan,  167  CaL 
692.  109  P  29. 

HI.— Ptacek  v.  Pisa.  831  IlL  622.  88 
NB  221.  14  LRANS  687:- North,  etc 
Rolling  Stock  0>.  v.  O'Hara.  78  IlL 
A.  691. 

Mich.— Pearce  v.  Alward,  168  Mich. 
313,   128  NW  210. 

Minn. — Benson  v.  Larson,  95  Minn. 
488.  104  NW  307. 

N.  Y. — Peuchen  v.  Behrend.  71  App. 
Div.  619,  75  NYS  831;  Nelson  v. 
Hatch,  70  Apn.  Div.  208.  75  NYS  389 
raft  174  N.  Y.  546  mem,  67  NE 
1086  mem]:  Peuchen  v.  Behrend.  54 
App,  Div.  686,  66  NYS  1092;  Jansen 
v.  Schneider.  78  Mlsa  48,  138  NYS 
144. 

R.  L— King  Phillip  Mills  V.  Slater. 
12  R.  I.  82,  84  AmR  603. 

Tex. — Bl  Paso,  etc.,  R.  C3o.  y.  BIchel. 
(Civ.  A.)  130  SW  922;  South  Texas 
Tel.  Co.  V.  Huntington.  (Civ.  A.)  121 
SW  242. 

Wash. — Dishman  v.  Hnetter.  41 
Wash.  626,   84  P  690. 

73,  U.  S. — Oscar  Barnett  Fdy.  -Ca 
v.  Crowe.  219  Fed.  460,  136  CCA  162; 
Howe  V.  Howe,  etc..  Ball  Bearing  Co.. 
164  Fed.  820,  83  CCA  536;  Kauffman 
V.  Raeder.  168  Fed.  171,  47  CCA  278. 
64  LRA  247. 

Ark. — Magnolia  Compress  Co.  v. 
Smith,   76   Ark.   603.   88   SW  663,  664. 

111. — North,  etc..  Rolling  Stock  Co. 
v.   O'Hara.   73    111.   A.   691. 

Mo. — Haydon  v.  St.  Louis,  etc  R. 
Co.,  117  Mo.  A.  76.  93  SW  888;  Claudi- 
us v.  West  Bnd  Heights  Amusement 
Co.,    109   Mo.   A.    346,   84   SW  364. 

N.  Y.— The  Abbaye  v.  U.  S.  Motor 
Cab  Co.,  71  Misc.  464,  128  NYS 
697. 

Oh. — Power  v.  Brown,  25  Oh.  Clr. 
Ct.  420. 

S.  D. — Hudson  v.  Archer,  9  S.  D. 
240.   68  NW  541. 

Que. — Armstrong  v.  (3onnolly.  14 
Que.  K.  B.  296. 

74.  Nes  v.  Maryland  Union  Trust 
Co.,  104.  Md.  16.  64  A  810;  Paterson 
Timber  Co.  v.  Canadian  Pac  Lumber 
Co..    (B.    C.)    10   WestLR   449. 


For  latar  eaaea,  dsvolovmMrta  and  chaafM  in  the  law  see  cumalatlv*  Annotations,  same  title,  page  and  note  number. 
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its  temiB.^' 

Lnplied  condition.  A  breach  of  an  implied  con- 
dition going  to  the  essence  of  the  contract  justifies 
its  termination." 

[$  665]  (6)  Breach  Whidh.  VLsf  Be  Compensated 
for  in  Damages.  It  follows  from  the  role  stated  in 
the  preceding  seotion^^  that  except  in  cases  of  entire 
contracts,  where  complete  performance  by  one 
party  is  a  condition  precedent  to  any  right  of 
action  against  the  other,''  an  absolute  right  of 
rescission  by  one  party  on  the  ground  of  substan- 
tial breach  by  the  other  does  not  exist  in  oases  of 
contracts  which  are  not  wholly  executory,^  where 
the  breach  may  readily  be  compensated  for  in 
money  damages.*^ 

[}  666]  (6)  EfTect  of  Partial  Peifoniuuice.  As 
a  general  rule  J:he  party  who  has  received  and  re- 
tained the  benefits  of  a  substantial  part  perform- 
ance by  th?  other  cannot  rescind."  Part  perform- 
ance on  the  side  of  the  party  seeking  to  reseind, 
however,  does  not  affect  his  rights.** 

[$  667]  (7)  Notice  of  Intention  Not  to  Per- 
foim.  An  unconditional  notice  by  one  party  of  his 
intention  not  to  perform  a  contract  authorizes  the 
other  party  t9  rescind,**  and  it  is  immaterial  that 
the  contract  is  under  seaL**  _  While  the  refusal  jus- 
tifying reseisaion  must '  be  absolute  and  uncondi- 
.  tional,  it  may  be  couched  in  hypothetical  form.** 

[(  668]    (8)   Abandonment  of  OontoMt.    Where 


one  party  to  a  contraot  abandons  it  and  refoses 
further  performance,  the  other  party  is  entitled 
to  rescind.'"  He  is  not,  however,  oonnd  to  rescind, 
but  may  keep  the  contract  alive  and  sue  upon  it 
for  a  breach,"  or  he  may  adopt  a  middle  coarse  and 
treat  the  contract  as  at  an  end  for  the  purposes 
of  farther  performance,  but  as  still  alive  for  the 
purpK>se  of  adjusting  the  rights  of  the  parties  as  to 
the  breach.**  In  determining  whether  there  hra 
been  a  repudiation  of  a  contract  by  one  of  the  par- 
ties so  as  to  warrant  the  other  in  rescinding,  the 
test  is  whether  the  acts  and  conduct  of  the  party 
evince  an  intention  to  no  longer  be  bound.*^  So 
where  the  party's  unexplained  delay  in  perform- 
ing is  such  as  to  warrant  the  conclusion  that  he 
does  not  intend  to  perform,  the  othSr  party  may 
rescind." 

[i  669]  (9)  Party  Placing  It  Oat  of  His  Power 
to  Perform.  Where  a  party  to  an  executory  con- 
tract puts  it  out  of  his  power  to  perform,  the  other 
party  may  at  his  option  treat  it  as  terminated  at 
once,*^  and  the  involuntary  bankmptcy  of  a  party 
has  been  held  to  be  a  voluntary  act  within  this 
rule.**  A  mere  probability  that  the  adverse  party 
will  be  unable  to  perform  at  the  time  fixed  is  in- 
sufficient to  justify  a  rescission.** 

[9  670]  6.  nme  for  Bescission — a.  In  OeneraL 
A  right  to  rescind  must  be  exercised  j>Tomptly  on 


78.  Luca  V.  New  Orangre  Induatrlal 
Assoc,  <8  K.  J.  L.  SI.  62  A  306. 

19.  Watson  V.  Ford.  93  Fed.  359. 
IS  CCA  346  (holding  that  a  refueal 
on  the  part  of  an  employee  to  as- 
sign certain  patents  secured  by  him 
during  bU  employment  was  a  breach 
of  an  implied  condition,  where  the 
employee  had  been  hired  for  the  pur- 
pose of  experimenting.  In  the  en- 
deavor to  discover  processes  bene- 
Hclal   to   the   employer's    business). 

77.  See   supra   i    664. 

78.  Sea   Infra   {   694. 

79.  See  Infra  i  668. 

80.  U.  S. — Howe  v.  Howe,  etc..  Ball 
Bearinr  Co..  164  Fed.  820,  83  CCA 
S3S;  Kauffman  v.  Raeder,  108  Fed. 
171.  47  CCA  278,  S4  LRA  247;  Lew- 
man  V.  U.  8.,  41  Ct.  CI.  470. 

Cal.— Mettler  y.  Vance,  80.  Cal.  A. 
499,  1S8  P  1044. 

Pa.— Yard  v.  Patton,  It  Pa.  278. 

Tex. — Southwestern  Surety  Ins.  Co. 
v.  FersUBon,   131  SW  662, 

Wis. — Mueller  v.  Cook,  126  Wis, 
604,  608,  106  NW  1054  [clt  Cyc). 

Bng.— Franklin  t.  Miller,  4  A.  &  EL 
699.  31  WCIj  268,  111  Reprint  912. 

81.  Kauffman  v.  Raeder,  108  Fed. 
171,  47  CCA  278,  64  LRA  247;  Miller 
T.  Palmer.  >6  Wis.  626,  70  NW  669. 

"Where  one  party  to  a  contract  has 
recelTed  and  retained  the  benefits  of 
a  substantial  partial  performance  of 
the  agreement  by  the  other  t>arty, 
who  has  failed  to  completely  fulfill 
all  his  covenants,  the  first  party' can- 
not retain  the  benefits  and  repudiate 
the  burdens  of  the  contract,  but  he  is 
bound  to  perform  his  part  of  the 
agreement,  and  his  remedy  for  the 
breach  is  limited  to  compensation  In 
damages.  The  first  party,  upon  plea 
and  proof  of  his  substantial  i>artial 
performance,  and  without  plea  or 
proof  of  his  complete  performance, 
may  maintain  an  action  either  for 
specific  performance  or  for  damages 
on  account  of  the  failure  of  the 
second  party  to  perform,  and  the  lat- 
ter may^  secure  his  damages  for  the 
plaintiff's  breach  either  by  counter- 
claim or  by  an  Independent  action." 
lUuffman  v.  Raeder,  108  Fed.  171, 
183,  47  CCA  278,  64  LRA  247. 
.  W  Ballou  V.  Billings,  136  Mass. 
>07  [clt  Canada  v.  Canada,  6  Cush. 
(Mass.)  16>  Hill  v.  Green,  4  Pick. 
(Mass.)  114;  Goodman  v.  Pocook,  16 
Q.  B.  576,  69  ECL  676,  117  Reprint 
677). 
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V.  Faist,  161  Mass.  449, 
37  NB  i5f;  Ballou  v.  Billings,  136 
Mass.  807  (where  the  court  said: 
"It  Is  clear  that  apart  from  technical 
considerations  so  far  as  the  right  to 
rescind  goes  notice  that  a  party  will 
not  perform  his  contract  has  the 
same  effect  as  a  breach"). 

84,  Ballou  V.  Billings,  136  Mass. 
307. 

8Bk  McO>wan  v.  McKay.  IS  Man. 
590  (where  it  Is  held  that  the  refusal 
of  a  person  buying  a  quantity  of 
goods  to  take  any  more  goods  "un- 
less you  make  the  first  car  right,"' 
was  sufllcient  to  show  an  intention 
not  to  be  bound  by  the  contract). 

W.  V.  8. — United  Press  Assoc,  v. 
National  Newspaper  Assoc,  237  Fed. 
647,  160  CCA  429  [rev  227  Fed.  193]. 

Ala. — Mutual  Loan  Soc  v.  Stowe, 
(A.)  73  S  202. 

Qa. — Timmerman  v.  Stanley,  123 
Qa.  850,   51  BK  760,   1  LRANS  379. 

111.— Stoneking  v.  Long,  142  III,  A. 
203;  Russell  v.  Bxcelsior  Stove,  etc., 
Co.,  120  111,  A.  23.  Sue  Oray  v.  Bloom- 
inrton,   etc.,    R.    Co.,    120    111.    A.    169. 

Iowa. — Blave  v.  Osmunson,  169 
NW  766;  Pa,rdoe  v.  Jones,  161  Iowa 
426,  143  NW  406;  Canfleld  Lunrjber 
Co.  V.  KInt  Lumber  Co.,  148  Iowa 
207,  127  NW  70. 

Me. — Simpson  v.  Emmons,  99  A 
658. 

Mo. — Schwear  v.  Haupt,  49  Mo.  226. 

Man. — ^McCowan  v.  McKay,  13  Man, 
690. 

Ont. — McLellan  v.  Winston,  12  Ont. 
431;  Midland  R.  Co.  v.  Ontario  Roll- 
ing Mills  Co.,  2  Ont.  1  [app  dism  10 
Ont.  A.  677J;  Thompson  v.  McPher- 
son.  3  DomLR  269,  3  OntWN  791,  21 
OntWR  646.  See  Midland  R.  Co.  v. 
Ontario  Rolling  Mills,  10  Ont.  A.  677 
[dist  Withers  v,  Reynolds,  2  B.  & 
Ad.  882,  22  ECL  370,  109  Reprint 
1370]  (holding  repudiation  not 
shown). 

See  Spina  v.  Arcadia  Orchards  Co., 
73  Wash.  44,  131  P  218  (holding  acts 
not   to   show   abandonment). 

87.  United  Press  Assoc,  v.  Na- 
tional Newspaper  Assoc,  237  Fed. 
647,  150  CCA  429  [rev  227  Fed.  1931; 
Roller  V.  Leonard,  229  Fed.  607,  143 
CCA  629;  Mutual  Loan  Soc  V.  Stowe, 
(Ata.A.)  73  S  2Q2:  Stoneking  v.  Long, 
142  111.  A.  203;McKennav.  McKenna, 
118  111.  A.  240;  EI  Paso,  etc..  R.  Co.  v. 
Elchel,    (Tex.    Civ.    A.)    130    SW    922. 

"If,    as    plaintiff    claims,    he    bad 


fully  performed  his  cbntract.  and  d«- 
fendant  repudiated  all  obligation*, 
under  it,  this  gave  to  plaintiff  a 
choice  of  remedies.  He  might  treat 
the  contract  as  in  force  and  fixing 
the  rights  of  the  parties,  and  recover 
the  actual  value  of  the  property 
when  converted  by  the  defendant;  'or 
he  might  treat  the  contract  atf  at  an 
end,  and  no  longer  defining  the 
rights  of  the  parties.  If  he  elected 
to  take  the  latter  course,  he  was  not 
entitled  to  what  the  contract  gava 
him.  but  was  entitled  to  be  made 
whole;  that  Is  to  say«  ha  was  entitled 
to  recover  the  sums  paid  by  him  aa 
having  been  paid  without  considera- 
tion." H»es  V.  Storts,  181  Mich.  <8, 
66,  90  NW  678. 

88.  United  Press  Assoc  v.  Na- 
tional Newspaper  Assoc,  237  Fed. 
647.  160  CCA  429  [rev  227  Fed.  IBS]. 

Aattotp*tol7  In— oh  see  Infra  t  725 
et  seq. 

88.  Hoggson  T.  Roswell  First  Nat. 
Bank,  231  Fed.  869,  872,  146  CCA  66: 
McAlllster-Coman  Co.  y.  Mathews, 
167  Ala.  261,  62  S  416,  140  AmSR  4t; 
Hartnett  v.  Baker,  20  Del.  431,  56  A 
672;  Dominion  Iron,  etc.,  Co,  v.  Do- 
minion Caal  Co.,  43  N.  S.  77. 

"The  law  seems  to  be  settled  that 
a  refusal  to  fulfill  a  contract  must 
be  absolute  to  be  equivalent  to  an 
assent  to  its  dissolution,  and  to  au- 
thorise the  other  party  to  rescind  It; 
such  refusal  must  be  in  no  way  quail- 
fled,  and  should  substantially  amount 
to  an  avowed  determination  of  the 
party  not  to  abide  by  the  contraot." 
Hoggson  v.  Roswell  First  Nat.  Bank, 
supra. 

[a]  "Mwrj  breacli  of  a  ooattaot 
is,  of  course,  Inconsistent  with  the 
contract;  but  every  breach  by  one 
party  does  not  authorise  the  other 
to  renounce  It  in  toto."  McAllister^ 
Coman  Co.  v.  Mathews,  167  Ala.  361, 
365,  52  S  416,   140  AmSR  43. 

90.  Parisl  V.  Quardian  Sav.,  etc., 
Co.,  to  Misc  743,  62  NTS  1094. 

91.  Kamps,  etc..  Drug  Co.  v. 
United  Drug  Co.,  164  Wis.  412,  160 
NW  271. 

98.  Kamps,  etc.,  Drug  Co.  v.  United 
Drug  Co.,   164  Wis.  412,  160  NW  271. 

93.     Flood     V.     Larouche,    28     Que. 
Super.  271.    See  Hetherlngton  v.  Wll-i  ^ 
Ham   Firth   Co.,    210   Mass.    8,   95   NBIP 
961  (holding  that  a  contract  between 
a  manufacturer  and  the  selling  agent 
could   not   be   abandoned   because   Of 
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discovery  of  the  facts  from  which  it  arises,**  the 
requisite  diligence  being  goyemed  by  the  circum- 
stances of  the  particular  case."  Delay  doeti  not 
operate  as  an  estoppel  unless  superior  rights  of 
third  persons  have  intervened,"  and  may  be  ex- 
cused where  the  status  of  the  parties  has  not 
changed.*" 


Statntoiy  inroTiaioiu  intended  to  secure  prompti- 
tude  of  action  exist  in  several  of  the  states.** 

[$  671]  b.  Fraud.  A  party  seeking  to  rescind 
for  fraud  or  false  representations  must  do  so  within 
a  reasonable  time,**  and  the  right  is  lost  by  failure 
to  act  promptly  on  discovery  of  the  fiwid,^  or 
after  it  might  have  been  discovered  by  the  use  of 


th»  fact  that  the  manufacturer  had 
made  Inquiries  for  the  purpose  of  de- 
termining the  price  at  which  Its  busi- 
ness could  be  sold). 

M.  U.  a. —  In  re  International 
Mineral  Co.,  22  Fed.  41S:  Ripley  v. 
Jackson  Zino,  etc,  Co.,  221  Fed.  209, 
136  CCA  619. 

Ala. — Duy  v.  Higdon,  1<>  Ala.  E28, 
60  S  37&. 

Colo. — Miller  V.  Davis,  52  Mont. 
485,  122  P  798;  Brown  ▼.  Oordon- 
Tlger  Co.,  44  Colo.  311,  97  P  1042. 

111.— Babcoclc  V.  Farwell.  146  111.  A. 
807   [att  245   III.   14,   »1   NB   683.   137 


AmSR  284,  19  AnnCas  741:  Mortimer 
V.  McMullen.  108  111.  A.  593  [aft  802 
ni.  413,  87  NE  20], 


Ind. — ^Watson  Coal,  eta,  Co.  v.  Caa- 
tell.  68  Ind.  476. 

B^. — Drovers'  Live  Stock .  Commn. 
Go.  V.  Charles  Wolff  Packing  Co.,  74 
KUi.  380,  838,  86  P  128,  89  P  466  [olt 

Cycj. 

Mlch.'^.Speicher  v.  Thompson,  141 
Mich.  654.   104  NW  1104. 

Minn. — Habe  Lumber  Co.  v.  Mc- 
arath,  102  Minn.  66,  112  NW  1053. 

Mo. — Rogers  V.  Mercantile  Adjust- 
er Pub.  Co.,  118  Mo.  A.  1,  93  SW  328. 

Nebr. — ^Arnold  v.  Dowd,  86  Nebr. 
108,  122  NW  680;  Holdredge  v.  Wat- 
son, 1  Nebr.  (Uno«r.)  687,  96  NW  67. 
flee  Case  Threshing  Mach.  Co.  v.  Mey- 
ers, 78  Nebr.  686.  Ill  NW  602,  9 
LRANS  970  (rescission  on  ground  of 
intoxication). 

N.  J. — Reed  V.  Benaine-ated  Soap 
Co..  81  N.  J.  Eq.  182,  86  A  263. 

Or. — Whitney  v.  Blssell.  76  Or.  28, 
146  P  141,  LRA1915D  257;  Elgin  v. 
Snyder.  60  Or.  297.  118  P  280. 
■  Pa. — Zeller  v.  Haupt,  41  Pa.  Super. 
647;  Lightcap  v.  Nicola,  34  Pa.  Super. 
189;  Moneywelght  Scale  Co.  v.  Wood- 
ward, 29  Pa.  Super.  142;  Armour  v. 
Beaver  Valley  Produce  Co.,  28  Pa. 
Super.   624. 

Tex. — Trinity  Univ.  v.  McFarland, 
1  Tex.  A.  Civ.  Cas.   |  1809. 

Wash. — Thompson  v.  Rhodehamel, 
71  Wash.  24,  127  P  572:  Angel  v. 
Columbia  Canal  Co.,  69  wash.  660, 
186  P  766. 

Wis. — Grant  Marble  Co.  v.  Abbot, 
142  Wis.   279,  124   NTW  264. 

Man. — Watson  Mfg.  Co.  v.  Stock, 
6  Man.  146. 

Ont. — Van  Tuyl  v.  Falrbank,  8  Ont 
WR  271. 

[a]  AppUoatloa  of  ratob— Where  a 
party  to  a  contract  relative  to  the 
damages  caused  by  the  construction 
of  a  railroad  right  of  way  brought 
two  suits  thereon,  and  recovery  was 
had  in  the  one  and  denied  In  the 
other,  it  was  then  too  late  to  ask 
a  rescission  of  the  contract.  Forsythe 
V.  Norfolk,  etc.,  R.  Co.,  88  Oh.  St. 
614,  103  NE  768. 

95.  U.  S. — Ounderson  v.  Brey,  210 
Fed.  401,  127  CCA  188. 

Ind. — Brown  v.  Toung,  (A.)  110  NE 
662;  Modern  Woodmen  of  America 
V.  Vincent,  40  Ind.  A.  711,  80  NE 
427,  82  NE  476,  14  AnnCas  89. 

Iowa. — Rohr  v.  Shaffer,  160  NW 
279;  Strothers  v.  Leigh.  151  Iowa 
214,  130  NW  1019. 

Kan. — Mills  v.  Osawatomie.  69  Kan. 
463.  53  P  470  [rev  4  Kan.  A.  299,  46 
P  9371. 

Mich, — Cornell  v.  Crane,  113  Mich. 
460,  71  NW  878. 

Wis. — Lotter  v.  Knospe,  144  Wis. 
426.    129    NW    614. 

96.  Roberts  v.  James,  83  N.  J.  L. 
492,    85   A   244,  AnnCa8l914B   869. 

97.  Brown  v.  Search,  131  Wis.  109, 
111  NW  210.  See  Brown  v.  Young, 
(Ind.  A.)  110  NE  562  (holding  that 
whether  delay  in  disaffirming  a  con- 
tract  has    deprived    a    party    of    his 


right  to  rescind  depends  on  whether 
the  delay  has  been  long  enough  to 
result  in  prejudice  to  the  other 
party). 

98.  See  statutory  provisions. 

.  [a]  Vadar  tbs  OalUonl*  atatat* 
and  those  similarly  worded  the 
party  "must  rescind  promptly,  upon 
discovering  the  facts  which  entitle 
him  to  rescind,  if  he  Is  free  from 
duress,  menace,  undue  Influence,  or 
disability,  and  is  aware  of  his  right 
to  rescind."  Qarstang  v.  Skinner,  166 
Cal.  721.  134  P  329  (holding  that 
notice  of  facts  and  circumstancea 
which  would  put  a  man  of  ordinary 
prudence  and  Intelligence  on  inquiry 
is  equivalent  to  knowledge  of  all  the 
facts  that  a  reasonably  diligent  in- 
quiry would  disclose,  within  the  re- 
quirement of  Civ.  Code  i  1691,  that 
one  having  a  right  to  rescind  must 
do  so  promptly  on  discovering  the 
facts  entitling  him  to  do  so;  and 
holding  further  that  while  what  will 
constitute  laches,  barring  right  to 
rescind  a  contract,  depends  on  the 
circumstances,  generally  the  right  is 
barred  If  during  the  delay  after  dis- 
covery of  the  facts  conditions  have 
changed  so  thai  rescission  will  cause 
the  other  party  material  loss,  which 
but  for  the  delay  he  would  not  have 
suffered);  Hannah  v.  Stelnman,  169 
C^l.  142.  112  P  1094;  McGue  v.  Rom- 
njel,  148  Cal.  689,  83  P  1000;  Turk  v. 
Rudman.  42  Mont.  1,  HI  P  739; 
Northwestern  Mut.  Hall  Ins.  Co.  v. 
Fleming,    12   S.    D.    86,    80    NW   147. 

99.  tj.  S. — ^Pence  v.  Langdon,  99  U. 
S.  678,  26  L.  ed.  420:  Lumley  v. 
Wabash  R.  Co.,  71  Fed.  21  rrev  on 
other  grounds  76  Fed.  66,  22  CCA 
60):  Rugan  v.  Sabln,  <3  Fed.  416,  3 
CCA  678:  Cummins  v.  Lods,  8  Fed. 
661,  1  McCrary  388;  Burk-  v.  John- 
son, 146  Fed.  209,  76  (7CA  667;  Simon 
v.  Ooodyear  Metallic  Rubber  Shoe 
Co.,  105  Fed.  678,  44  CCA  612,  52 
LRA  746;  Patent  Title  Co.  v.  Strat- 
ton,  89  Fed.  174. 

Ala. — ^Toung  v.  Amtse,  86  Ala.  116, 
6  a  253. 

Cal.— Bailey  v.  Fox.  78  Cal.  889.  20 
P  868;  Collins  v.  Townsend,  58  -Oal. 
608. 

Colo.— Central  L.  Assur.  Soc.  v. 
Mulford.  46  Colo.  240,  100  P  423. 

Ida. — Breshears  v.  C:aUender,  83 
Ida.  348,  131  P  15. 

111. — Day  V.  Ft.  Scott  Inv.,  etc., 
Co.,  183  111.  298.  88  NE  667;  Perry 
T.  Pearson,  186  III.  218,  26  NE  686; 
Hal)  V.  Fullerton,  69  111.  448;  Bab- 
cock  V.  Farwell,  146  111.  A.  807; 
American  Educational  Co.  v.  Taggert, 
124  111.  A.  667;  Stockham  v.  Adams, 
96  111.  A.  162. 

Ind. — St  John.v.  Hendriokaon,  81 
Ind.  360;  Rose  v.  Hurley.  39  Ind.  77; 
Gatllng  v.  Newell,  9  Ind.  672;  John- 
son V.  McLane,  7  Blackf.  601,  43 
AmD  102. 

Iowa. — F^llton  v.  Fisher,  161  Iowa 
429.  131  NW  662;  French  v.  North- 
western Laundry,  182  Iowa  81,  107 
NW  430. 

Kan. — ^Bell  v.  Keepers,  89  Kan.  106, 
17  P  786. 

Ky. — Fletcher  v.  Wireman,  162  Ky. 
666,   163    SW   982. 

Md.— Foley  v.  Crow,  37  Md.  61; 
Clements  v.  Smith,  9  Gill  166. 

Mich.— Wilbur  V.  Flood,  16  Mich. 
40.  93  AmD  203. 

Mo. — Dawson  v.  Fllntom,  190  SW 
972:  Taylor  v.  Short,  107  Mo.  384,  17 
SW  970;  Estes  v.  Reynolds,  76  Mo. 
6'63:  Watson  Fireproof  Window  Co. 
V.  Henry  Weiss  Cornice  Co.,  181  Mo. 
A.  318.  168   SW  905;  Harms  v.  Wolf, 

114  Mo.    A.    387,    89    SW    1037. 
Mont. — Ott    v.    Pace,    43    Mont    82, 

115  P  87,  39  [cit  Cyc]. 


N.  H.— ^Willoughbjr  V.  Moulton.  47 
N.  H.  206;  Weeks  v'  Robte,  4t  N.  H. 
Sl«. 

N.  J. — Conlan  v.  Roemer,  62  N.  3. 
L,  63,  18  A  868;  Redrow  v.  Sparka,  76 
N.  J.  Bq.  188,  79  A  460. 

N.  T. — Strong  v.  Strong,  lOt  N.  T. 
69,  6  NE  799;  Schiffer  v.  Diets,  88 
N.  T.  800;  Hammond  v.  Pennock.  61 
N.  T.  146;  Williams  v.  WhlttalL  69 
App.  Dlv.  840,  74  NTS  820;  Ross  r. 
Tltterton,  6  Hnn  880;  Masson  v.  Bo- 
vet,  1  Den.  69,  43  AmD  661. 

Oh. — Parmlee  v.  Allolph.  88  Oh.  St 
10. 

.  Or.— <!rowMn  v.  Murphy,  81  Or.  114, 
49  P  S68. 

Vt — ^Boughton  V.  Standish.  48  Vt 
694:  Matteson  v.  Holt,  45  Vt  886. 

Wash. — Thompson  v.  RhodehajneL 
71  Wash.  84,  127  P  672. 

Man.— -Doll  v.  Howard.  11  Man.  677. 

Ont — Carrique  v.  Catts,  82  Ont.  L. 
548.  7  OntWN  600,  5  OntWN  785.  86 
OntWR  639  (delay  to  get  more  evi- 
dence excused):  van  Tuyl  v.  Fair- 
bank.  .8  OntWR  271. 

[a]  Wiaitr  oavnot  eoasolt  Ida  own 
ooaTwdencsk — "Nor  la  he  permitted 
to  select  his  own  time,  consult  his 
own  convenienoe  and  watch  the  rise 
and  fall  of  the  market  before  exer- 
cising the  right  of  rescission.  If*  he 
elects  to  dlsaiBrm  the  contract  la 
consequence  of  deception  practiced 
upon  him,  such  election  in  order  to 
avail  him  must  have  the  chief  and 
essential  element  of  promptitude." 
Estes  V.  Reynolds,  76  Mo.  668,  665. 

1.  TT.  S. — Ripley  v.  Jackson  Zinc, 
etc.,  Co.,  221  Fed.  209,  136  Fed.  619: 
Burk  V.  Johnson,  146  Fed.  t09.  76 
CCA  687;  Bumes  v.  Bumes,  187  Fed. 
781.  70  CCA  867  faff  182  Fed.  486,  and 
certiorari  den  199  U.  S.  605.  26  SCt 
746,  60  L.  ed.  830]. 

Ala. — Beatty  v.  Palmer,  71  S  422, 
426  felt  Cyc];  Oayle  v.  Pennington, 
186  Ala.  63.  64  S  672;  Southern  S&tea 
F.,  etc.,  Ins.  Co.  v.  De  Long,  178  Ala. 

110,  69  S  61;  Birmingham  R..  etc, 
Co.  V.  Jordan,  170  Ala.  680.  S4  S  280; 
Dean  v.  Oliver,  181  Ala.  634.  80  8  866. 

111. — Van  Sickle  v.  Harmeyer,  172 

111.  A,  218;  Donlan  v.  Fox,  170  111.  A. 
41;  Mound  City  Distilling  Co.  v.  Con- 
solidated Adjustment  Co.,  152  111.  A. 
166;  Pope  Metal  Co.  v.  Sandoval  Zlno 
Co.,  148  111.  A.  444:  Keelyn  v.  8trie> 
der,  148  111.  A.  238;  Hock  v.  Jorge- 
son,  137  111.  A.  199  [aff  284  lU.  Ml, 
S6  NE  2961;  Robertson  v.  Merrlam. 
106  111.  A.  610. 

Iowa.— Barnes  v.  Century  a*v. 
Bank,  166  Iowa  141,;  144  NW  367. 

Kan.— Provident  Loan  Trust  Co.  v. 
Mcintosh,  68  Kan.  462.  76  P  498.  I 
AnnCas  906:  Bell  v.  Keepers,  39  Kaa. 
106.  ^7  P  786. 

Ky. — Central  Life  Ins.  Co.  v.  Tay- 
lor, 164  Ky.  844,  176  SW  378. 

Mich.— Cornell  v.  Crane,  118  Mich. 
460,    71    NW   878. 

Mo.— Paquln-  v.  MlUtken,  168  Mo. 
79.  68  SW  417,  1098j,  Robinson  v. 
Siple,  129  Mo.  208,  31  SW  788;  David- 
son V.  Gould,  (A.)  187  SW  691:  Long 
v.  International  Vending  Maen.  Co.. 
158  Mo.  A.   662,  139   SW  819. 

Nebr. — Arnold  v.  Dowd,  86  Nebr. 
108,  122  NW  680;  Holdredge  v.  Wat- 
son, 1  Nebr.   (TJnoff.)   687,  96  NW  67. 

N.  T.— Hoch  V.  Ooodhart  81  Mlsc 
789,  66  NTS  228;  Railway  Adv.  Co.  v. 
Standard  Rock  Candy  Co.,  24  Mlsc 
722,  63  NTS  790. 

Or.— Hewitt  v.  Andrews,  69  Or.  881. 
140  P  487. 

Pa. — Avondale  Marble  Co.  v.  Wig- 
gins, 12  Pa.  Super.  677. 

R.  I. — Monast  V.  Miuahattan  L.  Ins. 
Co.,  32  R.  I.  557,  79  A  982. 


For  later  cases,  davalopsientB  and  cbanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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1]  TwtntT  <Uya  after  the  dlacov- 
of  the  fraud  was  not  an  unrea- 


dae  diligence.'  And  it  would  seem  that,  althont^ 
delay  is  indnoed  by  additional  fraudulent  repre- 
sentations,  the  party  cannot  thereafter  take  ad- 
vantage of  the  original  fraud  as  a  ground  for  re- 
scission.* So  in  equity  unreasonable  delay  in  taking 
steps  to  set  aside  a  fraudulent  contract  will  have 
the  effect  of  afBrming  it.*  Laches,  however,  is  not 
imputable  to  the  party  d/efrauded,  until  he  has  had 
ineh  knowledge  or  means  of  knowledge  as  he  was 
bound  to  avail- himself  of.*  And  some  courts  hold 
that  mere  want  of  diligence  in  discovering  the  fr*ud 
does  not  deprive  the  injured  party  of  his  right  to 
rescind;  that  he  owes  the  defrauding  party  no  duty 
of  active  vigilance;  and  that  if  he  acts  promp^ 
after  actual   discovery   of  the  fraud  it  is  sum- 

Tenn. — ^A.  Landreth  Co.  v.  Scheve- 
nel.  108  Tenn.  486,  St  SW  148;  Moore 
V.  Wood.   (Ch.  A.)   81   SW  1088. 

Tex. — ^Kennedy  v.  Bender.  (Ctv.  A.) 
140  SW  491  [conforming  decision  to 
answer  to  eerUflad  questions  104  Tex. 
149.  186  SW  £24]. 

Utah. — Le  Vine  v.  Whitehouse,  87 
Utah  260.  109  P  2,  AnnCasl912C  407. 

Va. — University  of  Virginia  v.  Sny- 
der. 100  Va.  B87,  42  SB  887;  Tram- 
mell  T.  Aahworth,  99  Va.  646.  89  SB 
898;  Campbell  v.  Eastern  Bldg.,  etc., 
Assoc..  98  Va.  729,  87  SB  860;  Rousle 
T.  DainKerfleld.  97  Va.  708,  84  SB  899. 

Wash. — ICulholland  ▼.  Washinrton 
Match  Co.,  8S  Wash.  815.  77  P  497. 

W.  Va. — Relnlger  v.  Plercy,  86  SB 
S26;  Cotrrtian  v.  Viquesney,  76  W.  Va. 
84.  84  SB  1069 

[a]  - 

ery  o.   

■onable  delay.  Crossen  v.  Murphy, 
31  Or.  114.  49  P  8S8. 

Z  Ala. — Capital  Security  Co.  v. 
Davis,  6  Ala.  A.  677,  60  S  498:  Capi- 
tal Security  Co.  v.  Holland,  6  Ala.  A. 
197,  60  S  495. 

Cal. — Oarstang  v.  Skinner,  185  Cal. 
721,  184  P  329;  Brandt  v.  KroKh,  14 
Cal.  A.  39,  111  P  276;  Bichelberger 
V.  Hills  Land,  etc.,  Co.,  9  Cal.  A.  628, 
100  P  117. 

Miss. — Georgia  Pae.  R.  Co.  v. 
Brooks,  66  Miss.  588,  6  S  467. 

Or.— Whitney  v.  Blssell,  76  Or.  28, 
146  P  141.  LRA1915D  357. 

W.  Va. — Coffman  v.  Viquesney,  76 
W.  Va.    84.   84   SB   1069. 

Eng. — Redgrave  v.  Hurd,  20  Ch. 
D.  1. 

8.  Capital  Security  Co.  v.  Davis, 
t  Ala.  A.  677.  60  S.  498;  Capital  Se- 
curity Co.  v.  Holland,  6  Ala.  A.  197. 
60  S  496. 

4.  U.  S.— Mcl>ean  v.  Clapp,  141  U. 
S,  429,  12  set  29,  36  L.  ed.  804;  Hay- 
Tard  V.  Eliot  Nat.  Bank,  96  U.  S.  611. 

24  L.  ed.  866;  Grymes  v.  Sanders,  93 
C.  S.  86,  28  li.  ed.  798;  Old  Colony 
Trust  Co.  v.  Dubuque  Light,  etc.,  Co., 
99  Ped.  794;  Greene  v.  SoclMS  An- 
onyme,  etc.,  81  Fed.  64  [app  dism  84 
Fed.  1017,^28  CCA  682);  Scheftel  v. 
Hays,  58  ^ed.  467,  7  CCA  308;  Rugan 
V.  Satjin,  53  Fed.  416,  3  CCA  578. 

Cal. — Burkle  v.   Levy,    70   Cal.  '260, 

II  P  643.  See  Lee  v.  McClelland,  120 
Cal.  147,  62  P  300  (holding  that 
fraudulent  representations  Inducing 
the  purchase  of  land  are  waived 
where  three  years  afterward  the 
original  contract  is  canceled  at  the 
purchaser's  request  and  a  new  one 
more  advantageous  to  him  agreed 
to). 

11!.— Perry  v.  Pearson.  135*111.  218. 

25  NE  636;  Eberstein  v.  WlUets,  134 

III  101,  24  NE  987;  Hall  v.  Fullerton, 
69  111.  448;  Cox  v.  Montgomery,  36 
111.  396. 

Md.— Latrobe  v.  Dietrich.  114  Md. 
8.  78  A  988. 

Mo. — ^Watson  Fireproof  Window 
Co.  v.  Henry  Weiss  Cornice  Co.,  181 
Uo.  A.  318.  168  SW  905. 

N.  J,— Coles  V.  Vanneman.  61  N. 
J.  Bq.  828,  18  A  468,  30  A  422;  Wil- 
kinson v.  Sherman.  46  N.  J.  Eq.  418, 
18  A  228  [aS  47  N.  J.  Bq.  824-21  A 
956];  Dennis  v.  Jones,  44  N.  J.  Bq. 
613,  14  A  913,  6  AmSR  89*. 


N.  T. — Dennln  v.  Powers,  96  Misc. 
162,  160  NTS  638;  Gillespie  v.  Moon, 
2  Johns.  Ch.  686.  7  AmD  669. 

Porto  Rico. — Agostlnt  v.  Phillppi, 
18  Porto  Rico  880. 

Tenn. — Barnard  v.  Roans  Iron  Co., 
8C  Tenn.  139,  2  SW  21;  Lelker  v.  Hen- 
son,   (Ch:  A,)  41  SW  862. 

Wash. — ^Thomas  v.  McCue.  19 
Wash.  287,  68  P  161;  Hogan  v.  Kyle, 
7  Wash.  895,  85  P  899,  88  AmSR  910. 

W.  Va. —  Whlttaker  ▼.  Southwest 
Virginia  Impr.  Co.,  34  W.  Va.  217, 
12  SB  607. 

Bng. — Clough  V.  London,  etc,  R. 
Co.,  L.  R.  7  Ebcch.  26. 

"Lapse  of  time  without  rescinding 
will  furnish  evidence  that  he  has  de- 
termined to  aflirm  the  contract;  and 
when  the  lapse  of  time  is  great,  it 
probably  would  in  practice  be  treated 
as  conolusive  evidence  to  shew  that 
he  has  so  determined."  Clough  v. 
London,  etc.,  R.  Co.,  A.  R.  7  Exch. 
86,  31. 

6.  U.  S. — Bowman  v.  Patrick,  88 
Fed.  188  [rev  on  other  grounds  149 
U.  S.  411.   13  set  866,   37  L.  ed.   7901. 

Ind. — Worley  v.  Moore,  77  Ind.  687. 

Iowa. — Rohr  ▼.  Shaffer,  160  NW 
279;  Weseman  ▼.  Graham,  167  Iowa 
430,  138  NW  478. 

Mass. — ^Lufkin  v.  Cutting,  826 
Mass.  699,  114  NB  828. 

Miss. — Brown  v.  Norman.  66  Miss. 
869,  4  S.  298,  7  AmSR  «8. 

Mo. — Dawson  v.  FUntom,  190  SW 
972;  Davis  v.  Formaa,  829  Mo.  87. 
129  SW  218. 

Vt.— Smith  v.  Smith,  80  Vt,   139. 

[a]  •at  is  sot  M««lalt»  that  the  de- 
frauded party  shall  be  acquainted 
with  all  the  evidence  constituting  the 
fraud  before  the  duty  to  act  by  way 
of  rescission  arlses.'*^  Richardson  y. 
I«we,  149  Fed.  626,  681,  79  CCA  817. 

a.  Baker  v.  Lever,  67  N.  Y.  804, 
23  AmR  117;  Slayback  v.  Raymond, 
93  App.  Div.  326,  87  NTS  981  [aft  40 
Misc.  601,  83  NYS  151;  Hall  v.  Bald- 
win Bank,  148  Wis.  303,  127  NW  969. 

7.  Davis  v.  Louisville  Trust  Co., 
181  Fed.  10,  104  CCA  24,  30  LRANS 
1011;  Tyler  v.  Moses,  13  App.  (D.  C.) 
428;  Stotts  ▼.  Pairfleid,  168  Iowa  728, 
146  NW  61;  Hotchkiss  v.  Bon  Air 
Coal,  etc.,  Co.,  108  Me.  34,  78  A  1108. 

[ai  ZUnstratlOBai, — (1)  That  the 
rescission  of  a  contract  for  fraud 
was  no  less  beneflclal  than  if  made 
earlier,  and  that  no  prejudice  resulted 
from  the  delay,  although  not  con- 
trolling, is  a  matter  to  be  considered 
in  determining  whether  the  party 
Keeking  to  rescind  tendered  back  the 
thing  received  within  a  reasonable 
time.  Stotts  V.  Fairfield,  163  Iowa 
726,  145  NW  61.  (2)  "While  a 
rescission  because  of  fraud  must  !» 
made  promptly  after  the  discovery 
thereof,  the  time  element  is  of  little 
importance  when  bankruptcy  pre- 
cedes the  discovery."  In  re  Midland 
Motor  Co.,  224  Fed.  368,  372,  140 
CCA  64.  (3)  The  defense  of  laches 
to  defeat  the  right  to  rescind  a  con- 
tract for  fraud  will  not  be  enter- 
tained unless  It  is  made  to  appear 
that  it  would  be  inequitable  to  deny 
it.  Davis  v. .  Louisville  Trust  Co., 
181  Fed.  10,  104  CCA  24,  80  LRANS 
1011. 


ei«it.*  What  is  a  reasonable  time  must  be  con- 
sidered with  reference  to  all  the  circumstances, 
and  a  lapse  of  time  which  would  be  unreasonable 
in  one  ease  may  be  entirely  reasonable  in  another.^ 

The  Englisih  rule.  The  rule  adopted  by  the  Eng- 
lish eourts  is  that  the  party  may  elect  to  avoid 
the  contract  at  any  time  before  the  situation  of 
the  other  party  has  changed  to  his  detriment,  so 
loi^  as  he  does  nothing  to  affirm  the  contract.* 
This  rule  has  been  followed  in  some  jurisdictions  in 
the  United  States.* 

[$  672]  c.  Undna  Inflnance.  In  the  case  of 
fraud,  as  soon  as  the  fraud  is  discovered  the  parties 
are  placed  on  equal  terms,  and  an  affirmation  of 
the  contract  binds  the  party  who  was  originally 

8.  Scarf  v.  Jardine,  7  App.  Cias. 
845,  19  BRC  738;  Moore  v.  Scott.  IS 
Man.  492;  Watson  Mfg.  Co.  v.  Stock, 
6  Man.  146.  See  Roberts  v.  James, 
88  N.  J.  L.  498,  495,  85  A  844,  .Ann 
Ca8l914B  869  (where  It  was  said: 
"It  Is  settled  in  the  BngUsh  Courts 
that  unless  the  situation  of  the 
other-party  has  changed  to  his  detri- 
ment, the  contract  continues  until 
the  party  defrauded  elects  to  void  it. 
and  he  may  keep  the  question  open 
as  long  as  ne  does  nothing  to  afflrm 
the  contract.  United  Shoe  Mach.  Co. 
V.  Brunet,  [1909]  A.  C.  830;  Mor- 
rison V.  Universal  Mar.  Ins.  Co., 
L.  R.  8  Bxch.  197,  206;  ClougAi  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  7  Kxch.  86. 
He  may  even  wait  until  action  Is 
brought  against  him  (Clough  v.  Lon- 
don, etc.,  R.  Co.,  L,  R.  7  Bxch,  26)> 
and  a  plea  setting  up  the  fraud 
amounts  to  'a  rescission  of  the  con- 
tract. Lawton  v.  Elmore,  27  L.  J. 
Bxch.  141;  Dawes  v.  Harness,  L.  R. 
10  C.  P.  166;  Aaron's  Reefs,  Ltd.  i>. 
Twiss,  [1896]  A.  C.  278.  "fhe  case 
last  cited  was  an  action  by  a  com- 
pany against  a  shareholder  for  calls 
upon  his  stocic  In  such  cases  the 
right  of  creditors  and  other  stock- 
holders to  have  the  stock  paid  for 
requires  a  prompt  disalHrmance  of 
the  subscription  to  stock;  but  inas- 
much as  in  the  case  before  the  court, 
the  rights  of  creditors  and  other 
stockholders  were  not  involved,  it 
was  held  enough  to  setiup  the  fraud 
by  way  of  defense  when  action  was 


brought  Lord  Watson  put  the  case 
very  neatly.  He  said:  'The  resoond- 
ent  is  not  seeking  to  reaoinit  the 
contract,  he  is  merely  resisting  Its 
enforcement  by  the  party  guilty  of 
the  fraud.'  We  have  approved  the 
same  principle  in  a  case  where  the 
vendor  of  chattels  sought  to  rescind 
aqd  reclaim  his  property  because  of 
the  fraud  of  the  vendee.  Williamson 
V.  New  Jersey  Southern  R.  Co.,  29 
N.  J.  Eq.  811,  819");  Lindsay 
Petroleum  Co.  v.  Hard;  L.'  R. .  B 
P.  C.  221  (where  it  was  said:  "But 
in  every  case,  if  an  argument  against 
relief,  which  otherwise  would  be 
just,  is  founded  upon  mere  delay, 
that  delay  of  course  not  amounrtiag 
to  a  bar  by  any  statute  of  limita- 
tions, the  validity  of  that  defence 
must  be  tried  upon  prinoiples  sub- 
stantially equitable.  Two  circum- 
stances, always  important  In  such 
cases,  are  the  length  of  the  delay 
and  the  nature  of  the  acts  done  dur- 
ing the  Interval,  which  might.  a,ttoet 
either  party  and  cause  a  balance  of 
Justice  or  injustice  in  taking  the 
one  course  or  the  other,  so 'far  as 
relates  to  the  remedy"). 

8.  Roberts  v.  James,  88  N. '  i.  L. 
492,  85  A  244,  AnnCaiBl914B  869.  See 
Brown  V.  Search,  ftl  Wis.  109,  111 
NW  210  (holding  that  a  parent  con- 
tracting for  the  instruction  of  his 
daughter  in  a  business  college,  and 
who  received  from  it  a  certificate 
of  tuition,  was  not  estopped  from 
Interposing  the  defense  of  fraud,  in 
an  action  on  the  contract,  by  failure 
to  give  notice  of  rescission,  where 
the  contract  was  wholly  executory 
and  the  school  had  incurred  no  lia- 
bility' on  aocount  of  it). 
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defrauded  or  estms  him  after  a  time  on  account  of 
delay  or  laches.  But  in  the  caae  of  undue  in- 
fluence it  ia  not  a  particular  statement,  but  a  com- 
bination of  circumstances,  which  constitutes  the 
vitiating  element  in  the  contract,  and  unless  it  is 
clear  that  the  will  of  the  injured  party  was  relieved 
fVom  the  dominant  influence  under  which  he  acted, 
or  that  the  imperfect  knowledge  with  which  he 
entered  into  the  contract  was  supplemented  by  the 
fullest  assistance  and  information,  an  affirmation 
will  not  be  allowed  to  bind  him  nor  will  time  be 
allowed  to  run  against  him.*^  The  presumption  of 
andne  influence  from  the  parental  or  quasi  parental 
relation  does  not  cease  when  the  child  becomes  of 
age  and  is  emancipated  by  law.  The  confidential 
relation  and  presumption  of  undue  influence  con- 
tinues until  the  child  is  entirely  released  from  any 
sort  of  influence.'-''  And  the  same  principle  applies 
to  other  confidential  relations,  such  as  the  relatiotl 
of  attorney  and  client,  the  relation  of  physician  and 
patient,  and  the  like." 

[$  673]    d.    Dnreas.    One  entitled  to  disaffirm  a 
contract  for  duress  most  act  promptly  on  removal 


.  10.     See  supra  t  671. 

11.  Ala. — Thompson  v.  ILiee,  II 
Ala.  292 

Ind. — MoCormlck  v.  Malln,  6 
Blackf.  EOS. 

Md. — McConkey  v.  Cocke.  69  Md. 
288,   1*   A  46B,   27   CentrLJ   476. 

UasB.— Rau  V.  Von  Zedllts,  132 
Masa.  164;  Montgomery  v.  Pickering, 
lis  Mass.   227. 

Minn. — Shevlln  v.  Shevlln,  96  Minn. 
398.  lOB  NW  2B7. 

Mo.— Bell  V.  Campbell,  12S  Mo.  1, 
25  8W  869;  McClure  v.  Lewis.  72 
Mo.   314. 

N.  C— Boyd  V.  Hawkins,  17  N.  C. 
19B. 

Okl.— Gidney  v.  Chappell,  26  Okl. 
787v   110   P   1099. 

■  S.  C. — Gregg  v.  Harlee,  13  S.  C.  Eq. 
42;  Butler  v.  Haskell,  4  8.  C.  Eq. 
6Ei. 

Vt.— Wade  V.  Pulslfer,  64  Vt.  46. 
■   Bng. — Mozob  V.  Payne,  L.  R.  8  Ch. 
881. 

IS.  Archer  v.  Hudson,  7  Beav.  551, 
19  EngCh  551,  49  Reprint  1180.  See 
Noble  V.  Moses,  81  Ala.  580,  1  S  217, 
60  AmR  176  (holding  undue  Influence 
not  rebutted);  Ashton  v.  Thompson, 
32  Minn.  25,  18  NW  918  (holding  ab- 
sence,of  influence  not  shown);  Miller 
■V.  Simonds,  72  Mo.  669  (holding  con- 
veyance to  have  been  made  under 
undue  influence). 

PMtnmivtlon  of  nadna  iniiwacs 
gWMnkllT  see  Pu-ent  and  C^lld  [29 
Cyo  1657]. 

13.  Mason  v.  Ring,  3  Abb.  Dec. 
(N.  Y.)  210,  2  AbbPrNS  822;  Henry 
V.  Ralman,  25  Pa.   364,   64  AmD  708; 

Shodea    V.    Bate.    L.    R.    1    Ch.    252; 
itchell  V.  Homfray,  8  Q.  B.  D.  587. 
gi— muptioaa  renezallr  see  supra 
it   380-334. 

14.  Wood  V.  Kansas  City  Home 
Tel.  Co.,  223  Mo.  587,  123  SW  6; 
Colon  V.  Blast  One  Hundred,  etc.,  St. 
Bldg.,  etc.,  Co.,  141  App.  Dlv.  441. 
126  NTS  226;  Myers  v.  Grey,  122 
NTS  1079. 

18.  Travelers'  Ins.  Co.  v.  Jones,  32 
Tex.    Civ.    A.    146.    73    SW    978. 

la  Slouskl  V.  Hopp,  15  Man.  548; 
Primeau  v.  Mouchelln,  16  Man.  860, 
1   WestLR   434. 

17.  Graham  v.  U.  S..  188  Fed.  651. 
110  CCA  466  (holding  that  the  right 
of  a  defendant  who  contracted  to 
dress  building  sfone  to  be  delivered 
to  him  by  the  other  party  to  rescind 
be^cause  of  delay  In  delivery  of  the 
stme  was  lost,  where  he  failed  to 
act  ■  promptly,  but  received  and 
dressed  a  large  part  of  the  stone  af- 
ter shipments  had  been  resumed). 

IB.  Martin-Barris  Co.  v.  Jackson, 
24  App.  Dlv.  264,  48  NTS  686;  Zeller 
v.'Haupt,  41  Pa,  Super.  647.     See  Mil- 


waukee Boston  Store  v.  Kats,  168 
Wis.  492,  140  NW  1038  (holding  that 
if  a  party  to  a  contract  obtained  full 
knowledge  of  the  facts  as  to  breaches 
by  the  other  party  by  selling  goods 
In  such  other's  department  In  a  de- 
partment store  without  accounting 
therefor,  contrary  to  their  agreer 
ment,  he  was  entitled  to  a  reasonable 
time  within  which  to  decide  whether 
to  forfeit  the  contract  for  such  viola- 
tion). • 

19.  Strothers  v.  Leigh,  161  Iowa 
214,  180"  NW  1019. 

ao.  Richardson  v.  Lowe,  149  Fed. 
625,  631;  Bates  v.  Bates  Mach.  Co., 
120  111.  A.  563  [rev  on  other  grounds 
230  111.  619,  82  NE  911,  12  AnnCas 
174]:  Sonnesyn  v.  Akin,  14  N.  D.  248, 
104  NW  1026. 

ai.  Ala. — ^Ackley  v.  Hunter-Benn 
Co.,  166  Ala.  295.  61  S  964:  Elliott  v. 
Howlson.    146    Ala.    668.    40    S    1018. 

Cal. — McOue  v.  Rommel,  148  Cal. 
539.  83  P  1000.  See  De  Oaller  v. 
Maler  Brewing  Co..  26  Cal.  A.  486. 
147  P  222  (holding  notice  of  termina- 
tion to  assignee  of  contract  aufll- 
cient). 

Me. — Herrln  v.  Libbey,  36  Me^  860. 

Md.— Latrobe  v.  Dietrich,  114  Md. 
8    78  A  988 

'  Mass. — O'Shea     v.      Vaughn,      201 
Mass.   412,   87  NB  618. 

N.  T. — Masson  v.  Bovet,  1  Den.  69, 
48  AmD  661.  But  see  Wolf  v.  New 
York  Nat.  City  Bank,  170  App.  Dlv, 
665,  156  NTS  575  (lioldlng  that, 
where  there  is  nothing  to  be  returned 
to  the  party  against  whom  rescission 
of  credit  18  clttlmed  by  reason  of 
fraud,  notice  of  the  rescission  need 
not  be  given). 

Pa. — 'Zeller  v.  Haupt,  41  Fa.  Super. 
847. 

"Where  rescission  is  not  by  mutual 
consent,  and  the  opposite  party  has 
not  repudiated  the  contract,  to  effect 
rescission,  notice  of  the  rescission 
must  be  brought  home  to  the  op- 
posite party  and  reasonable  time 
must  be  given  him  after  the  notloe 
to  comply."  Elliott  v.  Howlson,  146 
Ala.  668,  687,  40  S  1018. 

S9.  Bates  v.  Bates  Mach.  Co.,  120 
111.  A.  663  [rev  on  other  grounds  230 
111.  619.  82  NE  911.  12  AnnCas  1741. 

33.  U.  S.— Cunningham  v.  Petti- 
grew,  169  Fed.  385.  94  CCA  467. 

111. — Sill  V.  Burgess.  184  111.  A. 
373;  Bates  v.  Bates  Mach.  Co..  120 
111.  A.  563  [rev  on  other  grounds  230 
111.   619.   82  NE  911.   12  AnnCas  174]. 

Ind. — Brown  v.  Young,  (A.)  110  NE 
562. 

Mass. — Lufkln  v.  Cutting,  226 
Mass.  699,  114  NE  822. 

Va. — Campbell    v.    Eastern    Bldg., 


of  the  duress.^' 

[$  674]  e.  Mlntoke  A  party  aggrieved  mnst 
seek  relief,  without  delay,  on  discovery  of  the  mia- 
take,^°  otherwise  an  election  to  affirm  or  ratify 
the  contract  may  be  inferred.'* 

[$  675]  f.  Breach  and  Nonperfoimaiioe.  A 
right  to  rescind  because  of  delay  in  performance*^ 
or  breach"  must  be  asserted  promptly.  However, 
a  delay  to  give  the  adverse  party  opportunity  to 
perform  his  part  of  the  agreement  does  not  prevent 
a  rescission."  ^ 

[4  676]  6.  ElmstioB  to  Rescind  and  Notice.  As 
a  general  rule. an  affirmative  act  on  the  part  of  the 
person  desiring  to  rescind  is  necessary,  it  being 
necessary  that  notiee  be  given'  the  adverse  party ,^ 
which  may  be  either  in  the  form  of  an  actnal  decla- 
ration*' or  acts  brought  to  his  knowledge  amount- 
ing in  law  tia  such  a  declaration,'*  bat  which  must 
clearly  indicate  the  right  asserted.** 

Formal  notiLoe  is  unnecessary.**  So  eonimenee- 
ment  of  a  suit  to  cancel,  if  timely,  may  amount  to 
notice.** 

VaAer  the  Englisli  rule  as  to  time  for  rescis- 

etc,  Assoc.  98  Va.  7.29,  37  SE  350: 
Hurt  v.  Miller,  95  Va.  32,  27  SE 
831. 

W.  Va. — Coffman  v.  Viquesney,  76 
W.  Va.  84.  84  SE  1069. 

[a]  XUnstmtlons^a)  Filing  of 
bill  In  equity  to  rescind  a  contract 
alleged  to  have  been-  procured  by 
fraud,  and  to  recover  property  con- 
veyed by  plaintiff,  and  service 
thereof  on  defendant  is  sufficient 
evidence  of  plaintiff's  election  to  re- 
scind. Lufkln  V.  Cutting,  225  Mass. 
699,  114  NB  822.  (2)  wEere  a  party 
to  an  executory  contract,  after  part 
performance,  unequivocally  refused 
to  perform  further  on  the  ground  of 
fraud,  and  his  refusal  was  accepted 
by  the  other  parties  as  conclusive, 
there  was  a  complete  rescission. 
Cunningham  v.  Pfettlgrew,  169  Fed. 
385.   94  CCA  467. 

M.  Blank  v.  Aronaon,  187  Fed. 
241.  109  CCA  327:  Richardson  v. 
Lowe.  149  Fed.  625,  79  CXJA  «17:  WeU 
V.  American  Metal  Co.,  182  Hi.  128, 
64  NB  1050;  Brown  v.  Young,  (Ind. 
A.)  110  NB  662;  Watson  Fireproof 
Window  Co.  V.  Henry  Weiss  Cbmlce 
Co.,  181  Mo.  A^  318,  168  SW  906.  See  St. 
Regis  Paper  C:o.  v.  Santa  Clara  Lum- 
ber Co..  186 .  N.  Y.  89,  78  NE  701 
(holding,  where  a  contract  by  de- 
fendant to  cut  and  deliver  pulp  wood 
to  a  paper  company  bound  the  com- 
pany to  make  advances  to  defendant 
"     Ini     •  -    . 


during  the  progress  of  the  work  not 
exceeding  its  cost,  and  defendant 
notified  the  company  that  a  certain 
sum  must  be  advanced  by  a  certain 
time,  and  stated  that  it  was  cUstn- 
clined  to  continue  trying  to  fulflll  the 
contract  unless  the  advances  could 
be  more  promptly  made,  that  it  was 
an  insufnclent  notice  of  defendant's 
election  to  abandon  the  contract  un- 
less by  a  certain  time  the  company 
made  the  necessary  advances);  Walsh 
V.  Hyatt.  74  App.  Dlv.  20.  77  NTS  8 
[aff  176  N.  Y.  660  mem.  S8  NE  1126 
mem]  (holding  that  mere  evidence 
that  defendants  claimed  that  plain- 
tiff had  broken  his  contract  to  fur- 
nish a  dredge  for  certain  work,  and 
that  they  had  ordered  the  dredge  re- 
moved, did  not  show  a  rescission  of 
the  contract);  Cooper  Cotton  Oil  Co. 
V.  Cooper  Qln  Co.,  (Tex.  Civ.  A.)- 160 
SW  401  (holding  that  notice  was  not 
a  repudiation  of  the  contract). 

S6.  Moral  School  Tp.  v.  Harrisoa 
74  Ind.  93;  Morrow  v.  Rees.  69  Pa. 
368;  Suber  v.  Pullin.  1  S.  C.  273. 

ae.  Oraharn  v.  Holloway,  44  III- 
385;  Angel  v.  Columbia  Canal  Co.,  (9 
Wash.  650,  125  P  796;  Reese  River 
Silver  Mln.  Co.,  Ltd.  v.  Smith.  L.  R. 
4  H.  L.  64. 


For  later  cases,  devslopiiMnts  and  diangea  in  the  law  see  cumulative  Annotations,  same  title.  pag«  and  n.ote  nuipber.. 
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sion,*'  resisting  an  action  on  the'gnSund  of  frand 
has  been  held  sufficient  notice.'* 

Failnxa  to  ptzfonn.  If  a  party  means  to  rescind 
a  contract  because  of  the  failure  of  the  other  party 
to  perfonn  it,  he  should  give  a  clear  notice  of  his 
intention  to  do  so,"  unless  the  oontntct  itself  dis- 
pemaee  with  such  notice,"  or  unless  notice  beeomes 
unnecessary  by  reason  of  the  conduct  of  the 
parties."  , 

Failutt  of  cosaideration.  In  the  case  of  a  total 
failure  of  consideration  it  has  been  held  that  a 
formal  rescission  is  not  necessary  in  order  that 
the  person  as  to  whom  the  consideration  has  failed 
may  bring  an  action  to  recover  what  he  has  paid 
under  the  contract.** 

Acoeytaooa  of  rMdudon.  The  rule  requiring  a 
pterson  who  has  an  election  to  rescind  to  act 
promptly  is  equally  applicable  to  a  party  to  whom 
rescission  is  tendered  and  who  is  thus  given  an 
election  to  accept  or  refuse  it.** 

[f  677]  7.  Bemand  and  Tender.  A  tender  of 
performance  by  the  party  seeking  to  rescind  is 
unnecessary  where  it  would  be  superfluous,**  as 
where  the  other  party  has  placed  it  out  of  his 
power  to  pCTform.*" 

17.    S«6  supra  till. 

S8.  Dawes  v.  Ham«8s,  Lk  R.  10 
C.  P.  1<6;  Clough  V.  London,  eta,  R. 
<3o..  L,  R.  7  Bxch.  ««. 

as.  Hennesay  v.  Bacon,  1S7  V.  8. 
78.  11  set  17.  S4  L.  ed.  60S;  Hentx  v. 
I^vell.  192  Fed.  7<2,  113  CCA  41  [rev 


In  IiOnlirfaTia,  under  the  code,  a  putting  in  de- 
fault is  prerequisite  to  the  rescission  of  a  con- 
tract,** in  cases  in  which  time  is  not  of  the  essence 
of  the  contract*^  But  it  is  not  necessary  in  suits 
in  rescission  for  fraud  or  error,  or  for  lesion  be- 
yond moiety,  or  for  any  other  cause  of  nullity.*? 
After  putting  in  default  the  debtor  has  a  reason- 
able time  to  perform,**  which  is  not  shortened  by 
the  bringing  of  a  suit  for  rescission. '^ 

[(  678]  8.  Seatoration  of  Statu  Qno.  A  i«- 
seission  of  a  contract  demands  as  a  general  rule 
the  restoration  of  the  status  quo  of  the  parties;*^ 
but  a  change  in  the  status  of  the  party  after  he 
has  received  notice  of  demand  for  rescission,  and 
which  he  could  have  prevented,  will  not  prevent  a 
rescission.** 

In  eqnity,  however,  a  contract  may  be  resoinde4, 
although  the  parties  cannot  be  placed  in  statu  quo, 
where  the  clearest  and  strongest  equity  demands 
such  relief.** 

Fraud.  As  a  general  rule  a  contract  can  be 
rescinded  for  fraud  or,  misrepresentation,  only 
where  it  is  possible  to  put  the  parties  back  in  their 
original  position  and  with  their  original  rights.** 
Restoration   of   the   status  quo   as  to   immaterial 
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Itl  Fed.  EE6  (aff  188  Fed.  5S4)J: 
Lovell  ▼.  Newman,  192  Fed.  7SS.  118 
CCA  S»  [app  dlsm  227  U.  S.  412,  33 
set  875,  67  L.'  ed.  5771;  Watson  v. 
Brown  118  Iowa  808,  85  NW  28;  St. 
Regis  Paper  Co.  T.  Santa  Clara  Lum- 
ber Co.,  186  N.  T.  89,  78  NB  701  [rev 
lOB  Apv.  Div.  841,  86  NTS  1034,  98 
NTS  1146};  Mechanical  Equipment 
Co.,  Ltd.  V.  Butler,  47  Que.  Super. 
478.  21  DomLR  714.  See  United 
Press  Assoc  v.  National  Newspaper 
Assoc,  237  Fed.  647,  160  CCA  429 
(rev  £27  Fed.  193]  (holding  notice 
sufficient);  Eanips,  etc..  Drug  Co.  v. 
United  Drug  Co.,  164  Wis.  412,  160 
NW  271  (holding  that  defendant's 
action,  on  plalntilTs  involuntary 
bankrupted',  in  immediately  notifying 
plaintiff  that  its  agency  for  defend- 
ant's drug  products  would  not  be  re- 
opened except  on  certain  conditions 
was  a  declaration  that  the  executory 
contraj:t  was  terminated). 

[a]  AMUostloa  of  mle^— Where  a 
contract  nas  been  made  for  the  con- 
struction of  three  machines,  a  letter 
containing  the  words,  "I  do  not  want 

ou  to  deliver  any  more,  as  we  will 
!&ve  to  refuse  the  same,  until  they 
have  been  satisfactorily  demonstrated 
as  being  able  to  do  the  work  con- 
tracted for,"  is  not  a  cancellation  of 
the  contract,  but  a  suspension  of  de- 
livery until  a  demonstration  is  had. 
Mechanical  Equipment  Co,.  Ltd.  v. 
Butler,  47  Que.  Super.  478,  21  DomLR 
714. 

SIX  Henneasy  v.  Bacon,  137  U.  S. 
78.  11  act  17,  84  L.  ed.  606. 

SI.  Hennessy  v.  Bacon,  137 -U.  8. 
78.  11  set  17,  84  L.  ed.  606. 

38.  Richter  v.  Union  Land,  etc, 
Co..   129  Cal.  367.  62  P  S». 

33.  Reed  V.  Bensine-ated  Soap  Co., 
81  N.  J.Eq.  182,  86  A  263. 

9^  Seibel  v.  Purchase,  134  Fed. 
484. 

36.  Seibel  v.  Purchase,  134  Fed. 
484. 

S&    Clv.  Code  art  1912. 

8T.  Watson  v.  Felbel,  189  La.  876, 
71  S  685;  Kent  v.  Davis  Bros.  Lum- 
ber Co.,  122  La.  1046.  48  S  451;  Mur- 
rav  V.  Bamhart,  117  La.  1023.  42  S 
489;  Preston  v.  Brashear,  9  Rob. 
(La.)  52. 

38.  Watson  v.  Felbel,  139  La.  376. 
71  S  58S;  Copley  v.  OPlint.  1«  La.  380. 

3».  Watson  ▼.  Felbel.  137  La.  376, 
71  S  585. 


40.  Watson  v.  Felbel,  139  I^a.  375, 
71  S  585.  But  see  Clover  v.  dottlleb, 
60  La.  Ann.  668,  23  S  469  (holding 
that,  after  being  put  in  mora  by 
written  demand,  followed  by  the  fil- 
ing of  a  suit  to  rescind,  the  offer  to 
execute,  made  by  the  obligor'  of  a 
contract,  comes  too  late). 

41.  c:al. — Beckwlth  v.  Sheldon,  166 
Cal.  319,  131  P  1049. 

Ind. — Hanna  v.  Shields,  34  Ind.  84. 

Iowa. — Relger  v.  Turley,  161  Iowa 
491,    131    NW   866. 

La. — ^Lewy  V.  Wilkinson,  135  La. 
106,   118,  64  8  1003  [auot  Cyc]. 

Maaa — Croft  v.  Wilbar,  7  Allen 
248. 

Minn. — Whitcomb  v.  Hardy,  78 
Mliin.   286,   76   NW  29. 

Mo. — Robinson  v..  Slple,  129  Mo. 
208,  31  SW  788;  Feld  v.  Roanoke 
Inv.  Co.,  123  Mo.  603,  27  SW  636; 
Ungerer  v.  Louis  Maull  Cheese,  etc, 
Ck>.,   166  Mo.  A.  96,  134  SW  66. 

N.  T. — Jewell  v.  Mclntyre,  62  App. 
Div.  398,  70  NTS  826  [aff  172  N.  T. 
638  mem,  66  NEl  1118  mem]. 

Tenn, — A.  Landreth  Co.  v.  Scheve- 
nel.  102  Tenn,   486,  62  SW  148. 

Va. — Ferry  v.  Clarke,  77  Va.  397. 

Sask. — O'Connor  v.  Sturgeon  LaJie 
Lumber  Co.,  17  DomLR  316,  27  West 
LR  813,   6  WeatWkly   701. 

40.    Place  v.  Brown,  37  Mich.  676. 

43.  U.  S.  v.  Norrls,  222  Fed.  14. 
137  CCA  662;  Harper  v.  Newburgh, 
169  App.  Div.  695,  145  NTS  69  [rev 
79  Misc.  299,  139  NTS  1057]. 

meatoxatloa  as  ooadltloB  to  aott  (or 
oanoallatton  see  Cancellation  of  In- 
struments  it   93-114. 

4L  U.  S. — Grymes  v.  Sandera  93 
U.  S.  61.  28  L.  ed.  798;  Lyon  v.  Ber- 
tram, 80  How.  149,  16  L.  ed.  847  [aff 
8  F.  Cas.  No.  1,862,  McAll.  68];  In  re 
International  Mineral  Co.,  222  Fed. 
415;  U.  S.  V.  Norrls,  222  Fed.  14,  137 
CCA  662;  Sheridan  State  Bank  v. 
Rowell,  212  Fed.  629. 

Ark. — Rlghter  v.  Roller,  81  Ark. 
170;  Freeman  v.  Reagan,  26  Ark.  373; 
Hynson  v.  Dunn,  6  Ark.  396,  41  AmD 
100. 

Cal. — Beckwlth  v.  Sheldon,  165  Cal. 
819,  131  P  1048,  1061  [cit  Cyc]; 
Bohall  v.  Diller,  41  Cal.  532;  Purdy  v. 
Bullard.  41  Cal.  444. 

Qa. — Lane  v.  Latimer,   41  Oa.  171. 

Ida. — Breshears  v.  Callender,  23 
Ida.  348,  131  P  15. 

111.— Rigdon  V.  Walcott,  141  IlL 
649,  ?1  Nfi  158. 

Ind. — Hlgham  v.  Harris,  108  Ind. 
248,  8  NE  266;  Vance  v.  Sofiroyer.  79 
Ind.  380;  Watson  Coal,  etc.,  Co.  v. 
Casteel,  68  Ind.  476;  Johnson  v.  Cook- 
erly,  33  Ind.  151;  Patten  v.  Stewart, 


24  Ind.  382;  De  Ford  ▼.  Urbain,  Wlla 
67. 

Ind.  T. — Cherry  -v.  Cox,  1  Ind,  T. 
678.  46  SW  122. 

Kan. — Bell  v.  Keepers,  89  Kan.  105. 
17  P  786;  Neal  v.  Reynolds,  88  Kaft 
432,  16  P  786. 

La. — Lewy  v.  Wilkinson,  136  La. 
1«6,  113.  64  S  1003  (quot  C^c];  Doll 
V.  Kathman,  23  La.  Ann.  486( 
Latham  v.  Hlcky,  21  La.  Ann.  425. 

Mass. — Shea  v.  Manhattan  L.  Ina 
Co.,  224  Mass.  112,  112  NB  631;  Hand- 
forth  V.  Jackson,  150  Mass.  149,  22 
NB  634;  Snow  v.  Alley,  144  Maaa 
646,  11  NB  764.  69  AmR  119;  Com.  v. 
Lynn,  128  Masa  118;  Basaett  v. 
Brown,  106  Maaa  661;  Thajrer  v. 
Turner,  8  Mete.  560;  Coolidge  v. 
Brigham,  1  Mete  547;  Perley  y. 
Balch,  28  Pick.  283,  34  AmD  66; 
Thurston  v.  Blanchard,  22  Pick.  18, 
33  AmD  700. 

Minn. — Clark  v.  Wells,  137  Minn. 
363,  149  NW  647,  LRA1916F  476. 

Miss. — ^Ketchum  v.  Brennan,  68 
Miss.  696. 

Mo. — Bates  v.  Reynolda  75  Mo.  563. 

N.  H.— Manahan  v.  Noyea  52  N.  H. 

N.  T. — Curtisa  v.  Howell,  89  N.  T. 
211;  Bedell  v.  Bedell,  8  Hun  580. 

N.  C. — Stanton  v.  Hughes,  97  N.  C 
318,  1  SB  852. 

Okl. — Shawnee  L.  Ins.  Co.  v.  Tay- 
lor, 160  P  622,  625  [quot  Cycl. 

Or. — Frink  v.  Thomas,  20  Or.  265, 
26  P  717,  12  LRA  889. 

Pa.— Muehlhof  v.  Bolts,  215  Pa. 
124,  64  A  427. 

Tex. — Navarro  Pub.  Co.  v.  Fish- 
burn,  2  Tex.  Unrep.  Cas.  687. 

Wis. — Dayton  (5lty  Nat.  Bank  v. 
Kuswom,  91  Wis.  166,  62  NW  848; 
Hoffman  v.  King,  70  Wis.  372,  36  NW 
25-  Van  Trott  v.  Wiese,  36  Wis.  439. 

Eng. — Urquhart  v.  Macpberson,  3 
App.  Cas.  831;  Oakes  v.  Turquauid,  L. 
R.  2  H.  L.  326,  6  BRC  879;  Sheffield 
NlckeL  etc,  Co.,  Ltd.  v.  Unwin,  S 
Q.  6.  i>.  214. 

,^N.  S.— Corbln  v.  Purcell,  41  N.  S. 
4S4  [app  allowed  42  N.  8.  76]:  Baton 
v.  Dunn,  5  DomLR  604,  11  BastLR 
62.  ^ 

Ont. — ^Moncur  v.  Ideal  Mfg.  Co.,  87 
Ont.  L.  361,  31  DomLR  466,  10  Ont 
WN  317;  Clarke  v.  RItchey,  11  Grant 
Ch.  (U.  C.)  499;  Fraser  v.  McLean,  46 
U.  C.  Q.  B.  302. 

[a]  Beaaoa  for  rule. — "A  man  by 
committing  a  fraud  does  not  become 
an  outlaw  and  caput  luplnum.  Na- 
tional Bank,  etc.,  Co.  v.  Petrle,  189 
U.  S.  423,  23  set  512.  47  L.  ed.  879. 
He  may  have  no  standing  to  rescind 
his  transaction,  but  when  if  Is  re- 
scinded by  one  who  has  the  right  to 
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mfttters,  however,  is  not  required." 

lf<«tata  The  same  rule  as  in  ease  of  fraud  ap- 
plies in  cases  of  mistake.'*'  Where  the  parties  can- 
not be  placed  in  statu  quo,  a  contract  will  not  be 
rescinded  for  a  mistake  of  fact  equally  the  fault 
of  both  parties.*^ 

Duress.  A  party  rescinding  for  duress  must 
place  the  other  party  in  statu  quo.^ 

Failure  to  perform.  A  contract  cannot  be  re- 
scinded because  of  the  failure  of  one  of  the  parties 
to  perform,  where  both  parties  cannot  be  restored 
to  status  quo.**  So,  where  one  party  to  a  contract 
has  received  and  retained  the  benefits  of  a  sub- 
stantial partial  performance  thereof  by  the  other 
party,  he  cannot  rescind  it,  but  the  contract  must 
stand;  he  must  perform  his  part  of  it  and  his 
remedy  for  the  breach  of  complete  performance  by 
the  other  party  is  limited  to  compensation  therefor 
in  damages."" 


do  so  the  courts  will  endeavor  to  do 
substantial  Justice  so  far  as  Is  con- 
sistent With  adherence  to  law." 
Stoffela  V.  Nugent.  217  U.  S.  499,  601, 
30  set  f  00.  54  L.  ed.  8B8. 

46.  O'Shea  v.  Vauglm,  201  Mass. 
418,  87  NE  61«. 

[a]  mhatratloa^— Where  plaintiff 
contracted  with  defendant  for  an  in- 
terest In  a  company,  plaintiff  would 
not  be  precluded  from  rescinding  the 
contract  for  fraud  because  he  had 
continued  to  hold  the  ofDce  of  treas- 
urer of  the  company,  if  the  office  re- 
quired no  attention,  nor  the  perf  orm- 
«mca  of  any  duties,  and  carried  with 
Jt  no  compensation,  being  merely  an 
empty  title  and  useless  office.  O'Shea 
V.  Vaughn,  201  Mass.  412,  87  NE  616. 

48.  U.  S. — Lyon  v.  Bertram,  20 
How.  148,  16  L.  ed.  847  [aff  3  F.  Gas. 
No.  1,182,  McAU.  63].  And  see 
Qrymes  v.  Sajiders„  93  U.  S.  56,  23 
L.  ed.  798   (announcing  equity  rule). 

Ga. — Lane  v.  Latimer,  41  Qa.  171. 

Md. — Renshaw  ▼.  Lefferman,~  61 
Hd.  277;  Hoopes  v.  Strasburger,  37 
Md.  380,  11  AmR  438. 

Mass.-^Dorr  v.  Elsher,  1  Cush.  271; 
Obolidge  y.  Brigham,  1  Mete.  647. 
And  see  Northampton  Nat.  Banli  v. 
Smith,  169  Mass.  281.  47  NE  1009,  61 
AmSR  288  (applying  rule  to  recovery 
by  bank  of  money  paid  on  check  by 

N.  H.-^ook  ▼.  Gllman,  34  N.  H. 
G56.' 

Vt.— Smith  V.  Smith,  30  Vt.  139. 

Eng. — Clarke  v.  Dickson,  E.  B.  & 
B.  184,  96  ECL  148,  120. Reprint  463; 
Blackburn  v.  Smith,  2  Exch.  783,  164 
Reprint  707. 

47.  -U.  S.  Water  Works  Co.  v.  Du 
Bols,  176  Pa.  439,  36  A  251. 

46.  Wood  v.  Kansas  CUty  Home 
Tel.  Co.,  223  Mo.  537,  123  SW  6. 

48.  In  re  Morgan  town  Tin  Plate 
Co.,  184  Fed.  109;  Blake  v.  Pine 
Mountain  Iron,  etc.,  Cq.,  76  Fed.  624, 
22  CCA  430;  Colson  v.  Smith,  9  Ind. 
8;  De  Montague  v.  Bacharach,  181 
Mass.  256,  63  NE  435;  Grand'  Mere 
v.  L'Hydraullque  de  Grand'  M6re,  17 
Oue.  K.  B.  83;  Montreal  Harbour 
Oomrs.  v.  Record  Pdy.,  etc.,  Co.,  38 
^ue.  Super,  161;  Dupuis  v.  Dupuis,  19. 
Que.'  ^uper.  600. 

"Nor  does  •  the  fact  that  a  party 
has  not  performed  his  contract  even 
according  to  its  legal  effect  neces- 
sarily Entitle  the  other  party  to  re- 
scission, if  either  or  both  have  partly 
performed,  and  circumstances  of  em- 
oarrfissment  have  thereby  arisen 
which  make  11  impracticable  to  re- 
store the  status  quo, — not  merely  In 
title'  or  ownership,  but  likewise  In 
relative  advantage  and  use  of  the 
thing  restored,  when  the  nature  and 
exigencies  of  the  business  about 
which  'the  contract  was  made  are 
<!onsldered."  Blake  v.  Pine  Moun- 
tain Iron.'^etc,  Co.,  76  Fed.  624,  639, 
22'  CCA  430. 


50.  In  re  Morgantown  Tin  Plate 
Co.,  184  Fed.  109;  Kauffman  ▼. 
Raeder,  108  Fed.  171,  178,  47  CCA  278, 
64  LRA  247  (where  the  court  said: 
"This  rule  is  settled.  In  German 
Sav.  Inst.  V.  DeLa'Vergne  Refrigerat- 
ing Mach.  Co..  70  Fed.  146,  17  CCA  34, 
this  court  considered  its  reason,  its 
Justice,  and  its  application"). 

51.  Bastoratloa  ••  condition  to 
mlt  for  oMLoellation  see  Cancellation 
of  Instruments  i|  93-114. 

sa.  n.  S. — Eclipse  Bicycle  Co.  v. 
Farrow.  199  U.  S.  681,  26  SCt  150,  60 
L.  ed.  317;  Hall  Mfg.  Co.  v.  Western 
Steel,  eto..  Works,  Z27  Fed.  588,  142 
CCA  220.  LRA1916C  620. 

Ala. — Betts  v.  Ward.  72  S  110; 
Hafer  ▼.  Cole,  176  Ala,  242.  57  S  757. 

Ga. — Booth  V.  Atlanta  Clearlng- 
House  Assoc,  132  Ga.  100.  63  SE  907; 
Cleckley  v.  Mutual  Fidelity  Co.,  117 
Ga.  466,  43  SE  726;  Miller  v.  Roberts, 
9  Ga.  A.  511.  71  SB  927. 

111.— Babcock  v.  Farwell,  245  III.  14, 
91  NE  683,  137  AmSR  284,  19  AnnCas 
74  [aff  146  IlL  A.  807);  American 
Educational  Co.  v.  Taggert,  124  111. 
A.  667. 

Ind. — Westhafer  v.  Patterson,  120 
Ind.  459,  22  NE  414.  16  AmSR  330; 
Wiley  V.  Howard,  15  Ind.  169. 

Mass. — Shea  v.  Manhattan  L.  Ins. 
Co.,  224  Mass.  112,  112  NE  631; 
Ewing  v.  Composite  Brake  Shoe  Co., 
169  Mass.  72,  47  NE  241. 

Mich.— Kimble  v.  GiUard.  177  Mich. 
260,'143  NW  79:  Hinchman  v.  Mathe- 
son  Motor  Car  Co.,  161  Mich.  214,  116 
NW  48. 

Mo. — Robinson  v.  Siple.  129  Mo. 
208,  31  SW  788;  Smith  v.  Kander,  86 
Mo.  A.  33. 

N.  J. — Redrew  v.  Sparks,  76  N.  J. 
Eq.  133,  79  A  460. 

N.  Y. — Douglass  V.  Scott,  130  App. 
Dlv.  322,  114  NTS  470;  Mlncho  v. 
Bankers'  L.  Ins.  Co.,  124  App.  Dlv. 
578,  109  NTS  179;  Central  Bureau  of 
Engraving  v.  J.  W.  Pratt  Co.,  60 
Misc.  120,  111  NTS  661;  Stumpf  v. 
Halstead  Land,  etc..  Co.,  69  Misc.  529, 
110  NTS  838;  Brady  v.  Edwards,  36 
Misc.  436,  7  NTS  972. 

Or. — Elgin  v.  Snyder,  60  Or.  297, 
118  P  280.  * 

Pa. — Fowler  v.  Meadow  Brook 
Water  Co.,  208  Pa.  473,  67  A  969. 

Tenn. — Brady  v.  Oliver,  126  Tenn. 
596,  147  SW  1136,  41  LRANS  60,  Ann 
Casl913C  376. 

Can. — Re  Army,  etc..  Clothing  Co., 
30  CanLTOccNotes  289. 

53.  Modem  Woodmen  of  America 
V.  Vincent,  40  Ind.  A.  711,  80  NE  327, 
82  NE  476,  14  AnnCas  89. 

54.  See  supra  t  454. 
66.     Birmingham    R..    etc,    Co.    ▼. 

Hlnton,  158  Ala.  470,  48  S  646. 

56.  Babcock  v.  Farwell,  246  111. 
14.  91  NE  683.  37  AmSR  284,  19 
AnnCas  74   [aff  146  111.  A.  307]. 

57.  Timmerman  v.  Stanley,  123 
Ga.  860.  61   SE  780,  1   LRANS  379. 

[a]   ZUnstratlon.— Where  one  agrees 


[i  670]  9.  Satan  of  Omuidcntioii^—a.  In 
General  The  general  ruTe  is  that  a  party  seeking 
to  rescind  must  restore,  or  offer  to  restore,  what- 
ever he  has  received  under  the  eontraet.^*  This 
rule  does  not  depend  on  the  reason  for  rescission," 
unless  the  Contract  is  void  for  ille^ility;**  hence 
it  applies  to  a  contract  voidable  because  executed 
under  the  influence  of  opiates."  The  inability  of 
the  party  will  not  ordinarily  excuse  him,*"  unless 
occasioned  by  the  adverse  party."  Payments  by 
way  of  liquidated  damages  for  delay  in  the  per- 
formance of  a  contract  need  not  be  returned  in  a 
suit  for  rescission  of  the  eontraot  for  nonperform- 
ance." 

Statntoxy  piorlsioiui,  in  some  jorisdictions,  re- 
quire a  restoration,  or  an  offer  of  restoration,  as 
a  condition  to  rescission.** 

Time  for  return.  Qenerally,  to  reseind  a  con- 
tract, an  offer  to  return  property  received  there- 
to teach  another  a  certain  thini^  and 
after  beginning  the  course  of  in- 
struction refuses  to  proceed,  where- 
upon the  other  sues  to  recover  the 
amount  paid,  the  rule  requiring  a 
restoration  of-  what  has  Deen  re- 
ceived does  not  apply.  Timmerman 
▼.  SUnley,  123  Oa.  860,  51  SE  766, 
1  LRANS  379. 

58.    Murray  ▼.   Bambart   117  La. 
1023,    42  S  489. 
89.    See  statutory  provisions. 

[a]  Xa  Oaltfonla,  and  in  states 
having  similarly  worded  statutes  (1) 
the  party  seeking  to  rescind  must 
restore  to  the  other  party  everything 
of  value  which  he  has  received  from 
him  under  the  contract,  or  must 
offer  to  restore  the  3ame,  on  condi- 
tion that  such  party  shall  do  like- 
wise, unless  the  latter  is  nnable  or 
positively  refuses  to  do  so.  Hannah 
v.  Stelnman,  169  Cal.  142,  112  P  1094: 
McDonald  v.  Paciflc  Debenture  Co., 
146  Cal.  667,  80  P  1090;  'Whyto  V. 
Rosencrantz,  123  Cal.  634,  66  P  436, 
69  AmSR  90;  Turk  v.  Rudman,  42 
Mont  1.  Ill  P  739;  Moore  v.  Kelly, 
(Okl.)  167  P  81;  Clapp  v.  Gilt  Edge 
Consol.  Mines  Co.,  33  S.  D.  123,  144 
NW  721;  Northwestern  MuL  Hail 
Ins.  Co.  v.  Fleming,  12  B.  D.  36,  80 
NW  147.  (2)  "If  such  restoration  is 
possible,    rescission    can    l>e    accom- 

?lished  and  will  be  enforced  even  if 
he  party  is  not  placed  in  precisely 
the  position  which  he  previously 
occupied.  In  considering  the  ques- 
tion whether  or  not  such  restoration 
has  been  made  or  offered,  regard 
must  be  had  to  the  entire  contmet 
under  which  the  property  bought  was 
received,  and  to  the  purposes  and  ob- 
jects of  the  parties  in  making  that 
contract,  so  far  as  they  are  dis- 
closed by  the  agreement."  Spreckels 
v.  Gorrni,  163  Cal.  383,  392,  92  P 
1011. 

[b]  In  OeorgUt  (1)  a  contract  may 
be  rescinded  at  the  instance  of  the 
party  defrauded;  but  in  order  to  the 
rescission  he  must  promptly,  on  dis- 
covery of  the  fraud,  restore,  or  offer 
to  restore,  to  the  other  whatever  he 
has  received  by  virtue  of  the  con- 
tract, if  it  is  of  any  value.  Civ. 
Code'  }  3711.  (2)  In  some  cases  a 
party  may  rescind  without  the  con- 
sent of  the  opposite  party  for  non- 
performance by  him  of  his  cove- 
nants; '  but  this  can  be  done  only 
when  both  parties  can  be  restored  to 
the  condition  in  which  they  were  be- 
fore the  contract  was  niade.  Civ, 
Code  }  3712.  (3)  The  word  "prompt- 
ly" means  that  the  party  must  not 
delay  without  cause,  and  must  pro- 
ceed with  hia  offer  of  restoration 
with  that  promptitude  which  the 
nature  of  the  case  and  the  environ- 
ment or  circumstances  require  as 
manifesting  an  intention  to  treat 
what  he  has  received  as  the.  property 
of  the  other  party.  Jordy  v.  Dun- 
levie.    1&9   Qa.   326,   77   SE  162.    ^ 
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onder  must  be  made  before  snit,**  a  return  after- 
ward being  proper  only  whercr  the  thing  returned  is 
a  mere  promise,  as  a  check  or  note,  and  not  prop- 
erty."^ It  is  not  sufficient  to  offer  to  set  off  the 
amount  against  what  is  claimed  from  the  other 
parfy." 

1%  680]     b.    Oontncta  Vitiated  b^  Fraud— (1) 
ITeoenHy  of  Setnm  in  OenenL    In  order  to  re- 


SO.  Hermann  v.  HaSenegKer,  S4 
Cal.  161;  Owen  v.  Button,  210  Mass. 
219.    98    NB    883;    Baoaett   v.    Brown, 

105  Maas.  661;  Crossen  v.  Murphy,  31 
Or.    114,  49  P  868. 

OSar  feafoi*  txdX  fo«  eaaMUatloa 
■ee  Cancellation  of  InstrumentB 
IS    104-107. 

at.     IlL— Ryan  v.  Brant.  42  Ul.  78. 

Maas. — Owen  v.  Button,  210  Mass. 
219.  96  NE  338;  Thurston  ▼.  Blanch- 
ard.  39  Mass.  18,  33  AmD  700;  Man- 
nine  V.  Albee,  11  Allen  520. 

N.  Y.— Nichols  V.  Michael,  28  N.  T. 
264.  80  AmD  259. 

R.  I. — Duval  V.  Mowry,  «  R.  I.  479. 

"^ia. — ^Hyland  v.  Bohn  VLtg.  Co.,  92 
Wis.  163,  65  NW  869.  , 

68.  Babcock  v.  Farwell,  246  III. 
14.  91  NE  683,  137  AraSR  284,  1* 
AnnCas  74   [aff  146  111.  A   807]. 

83.  Ala. — Consumers'  Coal,  etc., 
Co.  ▼.  Tarbrough,  194  Ala.  482.  69  S 
S97:  Gayle  v.  Pennington,  185  Ala. 
53.  64  S  672;  Birmingham  R.,  etc., 
Co.  V.  Jordan,  170  Ala.  630,  64  8 
280;  Duy  v.  HlKdon,  162  Ala.  628,  60 
S  378;  Samples  v.  Ouyer,  120  Ala. 
611,  24  S  942:  Young  ▼.  Arntxe,  86 
Ala.  116,  6  S  253;  Jones  v.  Anderson, 
82  Ala.  302,  2  S  911. 

Cal. — Freeman  v.  Kleffer,  101  Cal. 
264,   35   P  767:    Herman  v.   Haffeneg- 

fer.  64  Cal.  161:  Jones  v.  Bay  Cities 
ilectrlc  Co.,  22  Cal.  A  81,  188  F 
492. 

Colo. — Central  Ii.  Assur.  Soc  v. 
Mnlford,  45  Cola  240,  100  P  428. 

D.  C.— Liyona  v.  Allen,  11  App.  648. 

Oiu— Joray  v.  Dunlevle,  139  Qa. 
826,  77  SE  162;  Stodder  v.  Southern 
Granite  Co.,  99  Oa.  596,  27  SB  174; 
Miller  T.  Roberts,  9  Ga.  A.  611.  71 
SE  927. 

Ida. — ^Breshears  t.  Callender,  23 
Ida.  348.  181  P  16. 

111. — ^Mortimer  v.  McMullen.  202 
111.  413,  67  NE  20  [aff  102  III.  A.  5981; 
Howe  Mach.  Co.  r.  Roslne,  87  III.  106; 
Wolf  V.  Deltxsch,  76  111.  205;  Smith 
V.  Doty,  24  111.  163:  Babcock  v. 
FarwelL  146  IlL  A.  807:  Springer  v. 
SUti,  1^8  111.  A.  662  laM  286  III.  276, 
85   NE  7481;  Robertson  v.  Merrlam, 

106  III.  A  610. 

Ind. — South  Bend,  etc..  Gas  Co.  v. 
Jensen,  182  Ind.  557,  560,  105  NE  774 

idt  CycJ:  Balue  v.  Taylor,  136  Ind. 
68.  36  NB  268;  Louisville,  etc.,  R. 
Co.  V.  Kerr,  135  Ind.  691,  36  NE  666; 
Norwich  Union  F.  Ins.  Soc  v.  Glrton, 
124  Ind.  217,  24  NE  984;  Home  Ins. 
Co.  V.  McRtcharda,  121  Ind.  121,  22 
NB  875;  Westhafer  v.  Patterson,  120 
Ind.  459.  22  NE  414.  16  AmSR  330; 
Johnson  v.  Culver,  116  Ind.  278,  19 
NS:i29:  Leaker.  Ball,  116  Ind.  214,17 
NE  918;  Thompson  v.  Peck,  116  Ind. 
512.  18  NB  262,  1  LRA  201:  Home  Ins. 
Co.  ▼.  Howard,  111  Ind.  644.  13  NE 
16:  Johnson  School  Tp.  v.  Greenfield 
Cttisens'  Bank.  81  Ind.  616;  Cates  v. 
Bales,  78  Ind.  286;  Watson  Coal,  etc., 
Co.  V.  Casteel,  68  Ind.  476;  Heaton  v. 
Knowlton,  68  Ind.  357;  Cooley  v.  Har- 
per, 4  Ind.  464:  Johnson  v.  McLane, 
7  Blackf.  501,  43  AmD  102:  State  L. 
Ina.  Co.  T.  Nelson,  46  Ind.  A.  137,  92 
KB  2;  Wabash  Valley  Protective 
Union  T.'  Jamea,  8  Ind.  A.  449,  36  NE 
919;  Regenburg  v.  Notectine,  2  Ind. 
A.  97,  27  NE  108;  De  Ford  v.  Urbain, 
Wlls.  67.  And  see  Citizens'  St.  R. 
Co.  V.  Horton,  18  Ind.  A.  336,  48  NE 
22,  24  (whefe  the  court  said:  "It 
may  be  regarded  as  settled  In  this 
state  that  a  party  claiming  to  be  de- 
frauded into  the  signing  of  a  contract 
and  aj(reement.  and  having  received 
something  of  value  for  the  execution 
of  the  alleged  contract,  cannot  ignore 
the  same,  and  proceed  in  the  asser. 
tlon  of  hla  original  rights  as  if  such 
contract  had  not  been  made,  without 


disaffirming  such  contract,  and  sub- 
stantially restoring  or  offering  to 
restore  the  status  quo"). 

Iowa. — Stotts  v.  Fairfield,  168  Iowa 
726,  146  NW  61;  Reig^r  v.  Turley, 
161  Iowa  491,  131  NW  866:  Fultoa  v. 
Fisher,  161  Iowa  429.  131  NW  662. 

Kan. — Drovers'  Live  Stock  Commn. 
Co.  V.  Charlea  Wolff  Packing  Co.,  74 
Kan.  330,  86  P  128,  89  P  466;  Cook- 
ingham  v.  Dusa,  41  Kan.  229,  21  P 
270;  Hargadine-McKlttrick  Dry-Goods 
Co.  V.  SwoSord  Bros.  Dry-Goods  Co., 
10  Kan.  A.  198,  63  P  281. 

Ky.— Cameal  v.  May,  2  A  K. 
Marsh.  687,  12  AmD  463. 

Me.— Houghton  v.  Naah.  64  Me.  477. 

Maas. — ^Brockleburat,  etc.,  Co.  v. 
Marsh,  225  Masa.  8,  lli  NE  646;  Gas- 
sett  V.  Olasler,  166  Mass.  473,  43  NE 
193;  Elstabrook  v.  Swett.  116  Mass. 
303;  Bartlett  v.  Drake,  100  Mass.  174. 
97  AmD  92,  1  AmR  101;  Bryant  v. 
Isberg,  13  Gray  607,  74  AmD  665.; 
Northampton  v.  Smith,  11  Mete.  390; 
Thuraton  v.  Blanchard,  22  Pick.  18, 
33  AmD  700;  Kimball  v.  Cunningham, 
4  Mass.  602,  3  AmD  230. 

Mich. — Hlnchman  v.  Matheaon  Mo- 
tor Car  Co.,  151  Mich.  214,  115  NW 
48  felt  CycJ;  Young  Bros.  Mach.  Co. 
V.  Young,  111  Mich.  118,  69  NW  162: 
Qalvin  V.  O'Brien,  96  Mich.  483,  66 
NW  86.        "^ 

Minn. — Clark  v.  Wella,  127  Minn. 
363,  149  NW  547,  LRA1916F  476: 
Corae  v.  Minnesota  Grain  Co.,  94 
Minn.  381,  102  NW  728  [cit  CycJ; 
Carlton  v.  Halett,  '49  Minn.  808.  ii 
NW  1063. 

Miss. — Brown  v.  Norman,  66  Miss. 
369.  4  S  293,  7  AmSR  663;  Jagers  v. 
Orlffln,  43  Miss.  134. 

Mo. — Barr  v.  Baker.  9  Ho.  860. 

Nev. — Bishop  V.  Stewart,  13  Nev. 
25. 

N.  H. — Sanborn  ▼.  Batchelder,  51 
N.  H.  426;  Evans  y.  Gale,  17  N.  H. 
673,  43   AmD  614. 

N.  J.— Rusaell  v.  Russell,  68  N.  J. 
Eq,  282,  49  A  1081  [aff  60  N.  J.  Eq. 
282,  47  A  37];  Doughten  v.  Camden 
BIdg.,  etc,  Assoc,  41  N.  J.  Eq.  666, 
4  A  479. 

N.  M.— Putney  v.  Schmidt.  16  N. 
M.  400,  120  P  720. 

N.  T. — Francis  v.  New  York,  etc, 
R.  Co.,  108  N.  T.  •S,  16  NE  192; 
Gould  v.  Cayuga  County  Bank,  86  N. 
Y.  76;  Guckenheimer  V.  Angevlne,  81 
N.  Y.  394;  Cobb  v.  Hatfield,  46  N.  Y. 
633:  Curtlss  v.  Howell,  39  N.  Y.  211; 
Wolf  V.  New  York  Nat.  City  Bank, 
170  App.  Div.  666,  166  NY3  675- 
Hedges  v.  Pioneer  Iron  Works,  166 
App.  Div.  208,  161  NYS  486;  Joslyn 
v.  Empire  State  Degree  of  Honor,  146 
App.  Div.  14,  129  NYS  663  [rev  on 
other  grounds  204  N.  Y.  621  mem,  97 
NE  1107  mem];  McNaught  v.  Equi- 
table L.  Assur.  Soc,  136  App.  Div. 
774,  121  NYS  447:  Moore  v.  Mutual 
Reserve  Fund  Life  Assoc,  121  Anp. 
DIV.  836,  106  NYS  266;  Doyle  v.  New 
York,  etc.,  R.  Co.,  66  App.  Div.  398. 
72  NYS  936;  Bloomingdale  v.  South- 
em  Nat  Bank,  63  App.  Div.  72,  71 
NYS  306;  Van  Llew  v.  Johnaon,  4 
Hun  416;  Railway  Adv.  Co.  v.  Stand- 
ard Rock  Candy  Co.,  24  Misc.  722,  53 
NYS  790;  Anthony  v.  Day,  62  HowPr 
36;  Masson  v.  Bovet,  1  Den.  69,  43 
AmD   651. 

Okl.— Burke  v.  Smith,  167  P  61. 

Or. — Whitney  v.  Bissell,  76  Or.  28, 
146  P  141,  LRA191SD  267;  Jones  v. 
McGinn,  70  Or.  236.  140  P  994;  Hew- 
itt V.  Andrews,  69  Or.  581,  140  P 
487. 

Pa. — ^Morrow  v.  Rees,  6*  Pa.  868; 
Beetems  v.  Burkholder,  69  Pa.  249; 
Babcock  v.  Case,  61  Pa.  427.  100  AmD 
664;  Rumsey  v.  Shaw,  26  Pa.  Super. 
886   (aff  212  Pa.  676,  61  A  1109]. 


Bcind  a  eontract  for  fraud,  the  party  defrauded 
must  as  a  general  rule  restore,  or  offer  to  restore, 
the  consideration  which  he  has  received  under  the 
oontraot."^  The  trend  of  the  later  cases  seems  to 
be  toward  a  reasonable  and  equitable  application 
of  the  rule,**  and  to  hold  that  it  requires  a  plain- 
tiff to  do  merely  what  equitably  he  ought  to  do.** 
[$  681]     (2)    Exceptions  to  Rule.     If  the  de- 

S.^  C— Riggs  V.  Home  Mut  F.  Pro- 
tection Assoc,  6L^.  C.  448,  8*  SB 
614:  Levister  v.  Southern  R.  Co.,  56 
S.  C.   608,   36   SE  207. 

Tenn. — Jopling  v.  Dooley,  1  Terg. 
289,  24  AmD  460. 

"rex. — ^Meyer  v.  Walker-Smith  Gro- 
cer Co.,  60  Tex.  Civ.  A.  462,  127  SW 
lllSLTompklna  v.  Johnson,  (Civ.  A.) 
86  S^^   953.         

Vt. — Poor  V.  Woodburn,  26  Vt.  834. 

Wis. — Friend  Broa.  Clothing  Co.  v. 
Hulbert,  98  Wis.  183,  78  NW  784; 
Becker  v.  Trickel,  86  Wis.  484,  60 
NW  406. 

Eng. — Sully  v.  Frean,  10  Ezch.  685. 
156  Reprint  661;  Udell  v.  Atherton. 
7  H.  &  N.  172,  158  Reprint  487. 

[a] .  Jteason  for  nilsv— "This  is  not 
exacted  on  account  of  any  feeling  of 

1>artlality  or  regard  for  the  fraudu- 
ent  party.  The  law  cares  very  little 
what  his  loss  may  be,  and  exacts 
nothing  for  his  sake.  If,  therefore, 
he  has  so  entangled  himself  in  the 
meshes  6f  his  own  knavish  plot,  that 
the  party  defrauded  cannot  unloose 
him,  the  fault  is  his  own;  and  the 
law  only  requires  the  Injured  party 
to  restore  what  he  has  received,  and, 
as  far  as  he  can,  undo  what  haa  been 
done  in  the  execution  of  the  contract. 
This  Is  all  that  the  party  defrauded 
can  do,  and  all  that  honeaty  and  fair 
dealing  require  of  him.  If  these  fail 
to  extricate  the  wrongdoer  from  the 
position  he  haa  assumed  in  the  exe- 
cution of  the  contract,  it  is  In  no 
sense  the  fault  of  his  intended  vic- 
tim, and  upon  the  principles  of  eter- 
nal Justice,  whatever  consequencea 
may  follow,  they  ahould  rest  on  the 
head  of  the  offender  alone."  Masson 
V.  Bovet,  1  Den.  (N.  Y.)  69,  74,  43 
AmD  661. 


.   fb]    Jwuitf    imatvad    oader    as 
iiuwpeadMn  traaaaotlaat  need  not  be 


restored,  Lufkin  v.  Cutting,  226 
Maas.  699,  114  NE  822, 

eib  Corae  v.  Minnesota  Grain  Co_ 
94  Minn.  331,  336,  102  NW  728  (where 
the  court  aaid:  "The  difficulty,  how- 
ever, Ilea  in  the  application  of  the 
rule  that,  where  a  party  aeeks  to  re- 
acind  by  his  own  act,  he  must  offer 
to  return  what  he  received  under  the 
contract.  Must  he  in  such  a  case, 
under  all  circumstances,  make  a 
strict  and  rigid  tender  of  the  things 
received?  Some  of  the  earlier  caaea 
answered  the  question  in  the  af- 
firmative, and  enforced  the  rule  with 
much  strictness;  which  resulted  in 
many  cases  in  shielding  the  party 
guilty  of  the  fraud.  The  trend  of 
the  later  cases  is  in  favor  of  a  more 
reasonable  and  equitable  application 
of  the  rule.  The  party  guilty  of  the 
fraud  Is  not  entitled  to  anything 
more  than  substantial  Justice,  and 
a  fair  opportunity  to  receive  what 
he  parted  with.  Nor  is  he  in  a  posi- 
tion to  defeat  the  ends  of  Justice  by 
insiating  upon  a  strict,  but  useless, 
tender,  aa  a  condition  precedent  to 
the  exercise  by  the  defrauded  party 
of  his  right  to  rescind.  We  hold, 
upon  principle  and  authority,  that  It 
is  only  necessary  for  the  defrauded 
party  in  such  cases  to  make  a  fair 
offer  to  return  what  he  received  un- 
der the  contract,  and  demand  what 
he  parted  with;  and,  if  his  offer  and 
demand  be  refused,  it  ia  sufficient  if 
he  makes  proof  thereof  at  the  trial, 
and  restoration  in  auch  practicable 
way  aa  the  court  rnay  direct.  Sisson 
V.  Hill.  18  R.  I.  212,  26  A  196,  21 
LRA  206;  Bostwick  v.  Mut.  L.  Ins. 
Co.,  116  Wis.  392.  89  NW  638,  92  NW 
246,  67  LRA  706;  Bell  v.  Anderson, 
74  Wis.  638,  43  NW  666;  Potter  v. 
Taggart,   64  Wis.   895,   11   NW  678"). 

as.     Head  v.  Welch,  67  N.  H.  841, 
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fraaded  peiaon  by  reaaon  of  the  wiongfal  eondoet 
of  the  wrongdoer  is  rendered  inoaiwble  of  folly 
restoring  the  latter  to  his  former  jMsition,  to  that 
extent  aaeh  restoration  is  not.  necessfuy  to  a  re- 
aeiaaion."  Farther,  where  it  is  impossible  to  ascer^ 
tain  which  of  several  adverse  parties  furnished  the 
eonsideration,  its  retention  is  ezcnsed  until  such 
question  shall  be  determined."^ 

That  which  the  party  is  entitled  in  any  ermt 
to  retain  need  not  be  restored  by  him." 

Wholly  ezecatoiy  contract.  The  rule  that  one 
who  seeks  to  rescind  a  contract  for  fraud  must 
restore  his  adversary  to  the  position  he  was  in  at 
the  time  of  the  contract  applies  only  to  a  contract 


partly  execnted,  and  not  to  one  wholly  exeentory.** 

Worthleie  artide.  .One  rescinding  a  contract  for 
fraud  is  not  required  to  return  a  thing  which  is 
utterly  worthless,'"  as,  for  example,  a  forged  note;" 
but  the  article  must  be  worthless  to  either  party  as 
well  as  without  intrinsic  or  market  value." 

Note  of  Insolvent  One  who  rescinds  a  contract 
under  which  he  has  received  a  note  is  bound  to  re- 
store the  note,  although  the  maker  is  insolvent." 

Where  the  property  is  diminished  in  vnlne  by 
natural  causes  or  reasonable  use,  or  has  been  neces- 
sarily destroyed  or  diminished  in  discovering  the 
fraud,  it  need  not  be  returned." 

Lost  or  destroyed  property.    Where  the  property 


19  A  970.  See  Coz  v.  Clln«,  189  Iowa 
128.  117  NW  48  (holdins  that  a  bona 
fide  offer  to  return  the  consideration 
for  a  fraudulent  contract,  holding  it 
in  readineos  to  b«  delivered  if  the 
otrer  to  return  is  refused.  Is  suffi- 
cient). 

ee.  Ala. — Consumer^  Coal,  etc., 
Co.  V.  YarbrouKh,  194  Ala.  482,  (9 
S  S9T. 

Ida.-^Breshears  v.  Callender,  21 
Ida.  348.  ISl  P  15. 

111.— Wilson  V.  ChaUts.  89  111.  A. 
227. 

Iowa. — Crevelins  v.  Banta.  188 
■Iowa  47,  HE  NW  598. 

Maaa. — O'Shea  v.  Vaughn,  201  Mass. 
412,  87  NE  612;  Bartlett  v.  Drake.  100 
Maaa.  174,  97  AmD  92.  1  AmR  101. 

Minn. — Clark  v.  Wells.  127  Minn. 
tSS.  149  NW  547,  LRA1916F  476. 

Mo. — ^Wilson  V.  Henderson,  191  SW 
72,  77   (cit  Cyc]. 

Nebr. — Meyer  v.  Fishbum,  6G  Nebr. 
626,  91  NW  684;  Phenlz  Iron  Works 
Co.  v.  McEvony,  47  Nebr.  228,  66  NW 
290,  53  AmSR  627. 

N.  Y. — Guckeobeiraer  v.  An ge vine, 
81  N.  T.  394;  Hammond  t.  Pennock, 
61  N.  T.  145;  Merchants'  Nat.  Bank 
V.  Tracy,  77  Hun  443,  29  NTS  77; 
Continental  Securities  Co.  v.  Bel- 
mont. 75  Misc.  234.  183  NTS  660  [all 
150  App.  Div.  298,  134  NYS  635f; 
Masson  v.  Bovet,  1  Den.  69,  43  AmD 
651. 

N.  D.-^t.iland  V.  Tweto,  19  N.  D. 
661.  125  NW  1032. 

Okl. — Evans  v.  Brooka,  34  Okl.  55, 
124   P  599. 

R.  I.— Warner  v.  Vallily,  13  R.  I. 
483. 

Waah. — ^Payne  v.  Hiram  I^lndsey 
Co^  71   Wash.  293.   128  P  678. 

Wis. — Gates  v.  Raymond,  106  Wis. 
667,  82  NW  530;  Gay  v.  Osborn.  102 
Wis.  641,  78  NW  1079:  Friend  Bros. 
Clothing  Co.  V.  Hulbert,  98  Wis.  183. 
73  NW  784:  Lee  v.  Simmons,  65  Wis. 
523.    27   NW   174. 

07.  McClure  v.  Ullman,  102  Mo. 
A.  697.   77  SW  326. 

SB.  Cal. — Matteson  v.  Wagoner, 
147  Cal.  789.  82  P  436.  And  see  Bel- 
lus  V.  Peters,  166  Cal.  112,  130  P 
1186  (holding  that  property  to  which 
a  party  had  no  title  need  not  be  re- 
turned). _ 

Iowa. — O'Brien  v.  Chicago,  etc.,  R. 
Co..   89   Iowa  644,   67   NW   425. 

Ky.— Pox  v.  Hudson,  150  Ky.  116, 
150    SW   49.    AnnCasl914A   832. 

Mass. — Brocklehurst,  etc..  Co.  v. 
Marsch.  225  Maaa.  3.  113  NE  646. 

Mo. — Winter  v.  Kansas  City  Cable 
R.  Co..  73  Mo.  A.  173.  \And  see  Gt- 
rard  v.  St.  Louis  Car-Wheel  Co.,  46 
Mo.  A.  79,  105  (where  a  portion  of 
the  consideration  received  on  settle- 
ment was  not  paid  back  when  it  was 
•ought  to  rescind  the  settlement,  and 
the  court  said:  "It  Is  not  the  law 
that  a  party  who  has  been  Induced 
by  the  fraud  of  the  other  party,  to 
release  his  right  of  action  against 
the  latter,  must  restore  the  consider- 
ation which  he  has  received  for  the 
giving  of  the  release,  in  order  to  be 
entitled  to  set  up  the  fraud  in  avoid- 
ance of  the  release  In  an  action  upon 
the  cause  of  action  thus  released. 
Chicago,  etc.,  R.  Co.  v.  Lewis.  109  111. 
120.    It  Is  true,  as  a  general  proposi- 


tion of  law,  that  one,  who  Is  Induced 
by  fraud  to  enter  into  a  contract 
with  another,  must,  within  a  reason- 
able time  after  diseoverlnj:  the  fraud, 
notify  the  other  party  of  Its  rescis- 
sion, and  restore  to  him  whatever 
consideration  he  has  received  under 
It.  But  he  is  not  bound  to  restore 
to  the  other  party  what  he  has  re- 
ceived under  It,  where  the  other  party 
Is  indebted  to  him  in  a  larger 
amount"). 

N.  Y.— Kley  v.  Healy,  127  N.  T. 
655,  28  NE  593;  Allerton  v.  Allerton, 
50  N.  Y.  670:  Douglass  v.  Scott  130 
App.   Div.   322.   114   NYS   470. 

(5h. — Springfield  P.  ft  M.  Ins.  Co. 
V.  Hull,  51  Oh.  St.  270,  37  NE  1116, 
25  LRA  37;  Bebout  v.  Bodle.  38  Oh. 
St.   500. 

See  Mead  v.  Welch,  67  N.  H.  341, 
39  A  970  (inhere  It  was  held  that  per- 
sons who  had  performed  services  un- 
der a  contract  which  they  were  In- 
duced to  make  by  fraud  might  re- 
scind the  contract  and  recover  the 
reasonable  value  of  their  services 
without  restoring  a  sum  advanced  to 
them  on  the  contract,  where  such 
sum  was  less  than  the  reasonable 
value  of  the  services  performed). 

ee.  Roberts  v.  James,  83  N.  J.  L. 
492.  86  A  244,  AnnCasl914B  859. 

70.  Ala. — King  V.  Livingston  Mfg. 
Co..  192  Ala.  269.  68  S  897. 

Cal. — Pitz  v.  Bynum,  55  Col.  469. 

Ida. — Breshears  v.  Callender,  83 
Ida.  848,  131  P  15. 

Ind. — People's  Bldg.,  etc,  Assoc,  v. 
Reynolds,  17  Ind.  A.  463,  46  NE  1008. 

Kan. — McKee  v.  Eaton.  26  Kan. 
226:  Wicks  v.  Smith,  21  Kan.  412.  30 
AmR  433. 

N.  Y.— Wolf  v.  New  York  Nat.  City 
Bank,  170  App.  Div.  665.  156  NYS 
575;  Roth  V.  Baum,  153  NYS  186. 

Okl. — Shawnee  L.  Ins.  Co.  v.  Tay- 
lor. 160  P  622. 

Or. — Jones  v.  McGinn,  70  Or.  286, 
240,  140  P  994   [clt  Cyc). 

Pa. — ^Baboock  v.  Case,  61  Pa.  427, 
100  AmD  664;  Rumsey  v.  Shaw,  25 
Pa.  Super.  386  [afr  212  Pa.  576,  61  A 
11091. 

Wis. — Wyss  V.  Orunert,  108  Wis. 
38,  83  NW  1095. 

71.  Haase  v.  Mitchell.  58  Ind.  218; 
Cornelius  v.  Lincoln  Nat.  Bank,  16 
Pa.  Super.  82. 

72.  Bassett  v.  Brown,  105  Mass. 
551;  Ferley  v.  Balch,  23  Pick.  (Mass.) 
283.  34  AmD  56. 

[a]  Sisonssloa  of  rule,— (1)  "The 
defendant  contends  that  the  stocks 
were  worthless;  and  therefore  it  was 
unnecessary,  as  It  would  be  useless, 
to  return  them.  Such  unquestion- 
ably Is  the  rule  of  law.  if  they  were 
absolutely  of  no  value  to  either 
party.  But  it  Is  not  sufficient 
that  they  were  of  no  intrinsic 
value,  or  of  no  market  value. 
If  they  were  capable  of  serving  any 
purpose  of  advantage  by  their  pos- 
session or  control,  or  If  their  loss 
was  a  disadvantage  to  the  tenant  In 
any  way,  he  was  entitled  to  have 
them  returned.  This  rule  Is  held 
with  great  strictness  In  actions  at 
law;  as  In  the  case  of  the  casks  that 
contained  worthless  lime  (Conner  v. 
Henderson,  15  Mass.  319,  8  AmD  103). 


and  the  sack  that  covered  the  re- 
jected bale  of  cotton  (Morse  v. 
Brackett,  98  Mass.  205,  104  Mass. 
494)."  Bassett  v.  Brown,  105  Mass. 
661.  (2)  In  a  suit  on  a  note  given 
for  an  oz,  defendant  alleged  that 
plaintiff  made  false  representations 
as  to  the  ox;  that  the  oz  was  dis- 
eased, of  no  value,  and  worthless  for 
any  purpose,  but  did  not  offer  to  re- 
turn the  ox,  and  the  court  said:  "If 
that  property  was  of  no  value, 
whether  there  was  any  fraud  or  not, 
the  note  would  be  nudum  pactum. 
The  defendcuit's  counsel,  not  contro- 
verting the  general  rule,  objects  to 
the  qualiflcation  of  it.  He  says,  that 
the  oz,  though  valueless  to  the  de- 
fendant, might  be  of  value  to  the 
trfalntlff,  and  so  the  defendant  would 
be  bound  by  his  contract,  although 
he  acquired  nothing  by  it.  But  a 
damage  to  the  promisee  Is  as  good  a 
consideration  as  a  benefit  to  the 
promisor.  If  a  chattel  be  of  no 
value  to  any  one,  It  cannot  be  the 
basis  of  a  bargain;  but  If  it  be  of 
auy  value  to  either  party,  it  may  be 
a  good  consideration  for  a  promise. 
If  It  Is  beneficial  to  the  purchaser 
he  certainly  ought  to  pay  for  It.  If 
It  is  a  loss  to  the  seller,  he  is  en- 
titled to  remuneration  for  his  loss. 
.  .  .  He  cannot  rescind  the  con- 
tract, and  yet  retain  any  portion  of 
the  consideration.  The  only  excep- 
tion is,  where  the  property  is  en- 
tirely worthless  to  both  parties.  In 
such  case  the  return  would  be  a  use- 
less ceremony  'which  the  law  never 
requires.  The  purchaser  cannot  de- 
rive any  benefit  from  the  purchase 
and  yet  rescind  the  contract.  .  .  . 
And.  if  the  property  would  be  of  any 
benefit  to  the  seller,  he  is  equally 
bound  to  return  It."  Perley  v.  Balch, 
23  Pick.  (Mass.)  283,  286.  34  AmD  56. 
[b]  Wlwra  a  bask  has  paid  moasj 
on  a  ohsok  by  mistakst  It  must  tender 
the  check  before  bringing  suit  to  re- 
cover the  money  paid.  Northampton 
Nat.  Bank  v.  Smith,  169  Mass.  281, 
47  NE  1009,  61  AmSR  283. 

73.  Spencer  v.  St.  Clair.  67  N.  H. 
9;  Evans  v.  Gale,  21  N.  H.  204; 
CroBsen  v.  Murphy,  31  Or.  114,  49  P 
858:  Whltcomb  v.  Denlo,  52  Vt.   382. 

74.  Cal. — Goodrich  v.  Lathrop.  94 
Cal.  66,  29  P  329,  28  AmSR  91. 

Colo. — Campbell  Printing  Presa 
etc.,  Co.  V.  Marsh,  20  Colo.  22,  86  P 
799, 

Ind. — Gatllng  v.  Newell,  9  Ind.  672. 

Minn. — Clark  y.  Wells,  127  Mina 
353.   149  NW  547,  LRA1916F  476. 

N.  Y. — Baker  v.  Lever,  67  N.  Y.  304. 
23  AmR  117. 

N.  C— Smith  V.  Love,  64  N.  C.  439. 

Vt. — ^Whitcomb  v.  Denlo,  52  Vt.  382. 

[a]  '  mustsatlofnsi  (1)  One  may 
rescind  by  offering  to  return  notes  in 
the  condition  he  received  them,  not- 
withstanding-the  maker  of  the  notes 
has  become  insolvent*  between  the 
time  of  the  contract  and  the  time 
the  fraud  was  discovered.  Whltcomb 
V.  Denlo,  62  Vt.  382.  (2)  That  a 
printing  press  had  been  used  a  little 
and  would  not  sell  quite  as  well  as 
an  unused  press  cannot  deprive  the 
buyer  of  the  same  of  his  right  to 


For  later  oassa,  dsvelomMats  and  eluuiges  In  the  law  see  cumulative  Annotations,  same  title.  I>age  and  note  number. 
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has  been  destroyed  or  taken  frtan  the  party  seeking 
to  reseind,  vithoat  his  fault,  it  need  not  be 
restored." 

ArtteleB  not  part  of  consideration.  One  who  re- 
fuses to  be  bound  by  an  agreement  which  he  was 
fraudulently  induced  to  make  will  not  be  required 
to  restore  anything  not  received  by  him  as  a  con- 
sideration for  such  engagement.^* 

Restoration  to  thizd  person.  The  doctrine  that 
before  a  person  can  rescind  a  contract  for  fraud  he 
must  restore  the  wrongdoer  to  his  previous  position 
does  not  require  the  restoration  to  a  third  person 
of  things  received  from  him." 

Befnral  of  tender.-  Where  the  adverse  party 
refuses  to  receive'  the  consideratiom  if  tendered  to 
him,  the  person  desiring  to  rescind  is  excused  from 
the  duty  of  actually  returning  or  tendering  it.'* 
Where  the  wrongdoer  refuses  to  acc^t  a  tender 
of  the  property,  the  person  making  the  tender  may, 
without  waiving  -his  right  to  rescind,  do  what  is 
necessary  to  preserve  the  value  of  the  property." 

[$  682]  10.  Partial  Sesdasion.  A  rescission 
muBt  be  in  toto.  A  part^  cannot  afSrm  a  contraet 
in  part  and  repudiate  it  in  part.  He  cannot  accept 
the  benefits  on  the  one  hand  while  he  shirks  its  dis^ 
advantages  on  the'other,"°  unless  the  two  parts  of 
the  contract  are  so  severable  from  each  other  as 
to  form  two  independent  contracts." 

[i  683]    11.   Operation  and  £flecf'— a.   In  Oen- 


eraL-  Generally  speaking  rescission  abrogates  the 
contract  not  partially  but  completely,"  and  after  a 
binding  election  to  rescind,  a  party  cannot  insist  on 
rights  thereunder;**  but  each  of  the  parties  is  re- 
turned to  his  previously  existing  rights.**  So  where 
a  contract  which  is  a  modification  of  another  is 
rescinded,  the  party  may  resort  to  his  rights  under 
the  original  contract.**  Contracts,  however,  are 
frequently  spoken  of  as  having  been  rescinded  when 
in  fact  they  have  been  abandoned  merely  for  the 
purpose  of  further  performance,  but  are  still  op- 
erative for  the  purpose  of  fixing  the  liabilities  of 
the  parties  growing  out  of  a  breach."  Where  a  void- 
able contract  is  rescinded,  the  rescission  has  been 
held  to  operate  from  the  date  of  the  demand  there- 
for, and  not  from  the  date  of  a  decree  setting  the 
transaction  aside.** 

Statntory  provisions  in  some  states  declare  the 
contract  to  be  extinguished  by  rescission,** 

BeviTor  of  contract.  After  rescission  a  contract 
may  be  renewed  by  express  agreement  or  by  acts 
evidencing  such  an  intention.*" 

[$  684]  b.  Action  for  Breach.  After  a  party 
has  rescinded  he  cannot  sue  for  breach  of  the  oon- 
tract.**  This  is  true  where  he  rescinds  for  fraud;" 
Nor  can  he  recover  on  the  contraet  by  way  of 
counterclaim."  Conversely,  where  an  action  is 
based  on  breach  of  the  contract,  no  notice  of  re- 
scission is  essential  to  its  maintenance.** 


rescind  for  fraud.  Campbell  Print- 
ing Press,  etc,  Co.  v.  Marsh,  20  Colo. 
22.  36  P  799. 

7B.  U.  S. — Neblett  v.  Hacfarland, 
92  U.  S.  101.  23  L.  ed.  471. 

Md. — Qroff  V.  Hansel,  33  Md.  !•!. 

N.  J.— Henninger  v.  Heald,  61  N.  J. 
Eq.  74.  26  A  449. 

N.  T. — Hammond  v.  Pennock,  61  N. 
T.  146. 

Or. — Jones  ▼.  McOlran,  70  Or.  236, 
240.  140  P  994  Iclt  CycJ. 

Pa. — ^Plynn  v.  Allen.  57  Pa.  482. 

78.  Hargadlne-McKlttrick  Dry 
Goods  Co.  V.  Sworford  Bros.  Dry 
Goods  Co..  66  Kan.  672,  70  P  GS2. 

77.  Wyss  V.  Grunert.  108  Wis.  38, 
83  NW  1095. 

78.  MlUlken  V.  SkilUnKs,  89  Me. 
180.  36  A  77;. Jones  v.  McGinn,  70  Or. 
236,  140  P  994. 

79.  Clark  v.  Wells,  127  Minn.  353, 
149  NW  647.  LRA1916F  478. 

SOu  U.  S. — Orymes  v.  Sanders,  93 
U.  d.  61.  23  L.  ed.  798. 

Ala. — lK>wy  V.  Rosengrant,  71  8 
439. 

Cal. — Jones  y.  Bay  Cities  Electric 
Co..  23  Cal.  A.  81,  133  P  492. 

Colo. — Gordon  Tiger  Min.,  etc.,  Co. 
V.  Brown,  66  Colo.  301,  138  P  61: 
Cole  ▼.  Smith,  26  Colo.  606,  68  P 
1086. 

Oa. — Hunter  v.  Stembrldge,  17  Ga. 
248;  Carter  v.  Swift  FertlUxer  Works, 
9  Ga.  A.  323,  71  SB  494. 

111. — Lovlngston  v.  Short  77  111. 
B87;  Babcock  t.  Farwell.  146  IIL  A. 
307  raff  246  111.  14,  91  NE  683.  137 
AmSR  284,  19  AnnCas  74];  White 
Brass  Castings  Co.  v.  Union  Metal 
Mfg.  Co..  135  111.  A.  32  [app  dlsm  232 
111.  166,  88  NB  540,  122  AmSR  63]. 

Ind. — American  Car,  etc.,  Co.  v. 
Smock,  48  Ind.  A.  359.  91  NK  749,  93 
NE  78:  Leake  v.  Ball,  116  Ind.  214, 
17  NE  918;  Higham  v.  Harris.  108 
Ind.  246.  8  NE  255;  Smith  v.  Felton, 
85  Ind.  228;  Wiley  v.  Howard.  16  Ind. 
169;  Kr&g-Reynolds  Co.  v.  Oder,  21 
Ind.  A.  333.  52  NE  468. 

Kan. — Bell  v.  Keepers,  39  Kan.  106, 
17  P  785. 

Ky.— Brill  v.  Back.  23  SW  611.  16 
Kjl,  383;  Evans  v.  Ryan,  8  Ky.  Op. 
720. 

liB. — ^Lewy  V.  Wilkinson.  186  La. 
105.  118.  64  «  1003  rauot  Cyc];  Crook 
V.  Tensas  Basin  Levee  Dist.,  61  La. 
Ann.  285,  25  S  88. 

Me. — Morrow  t.  Moore,  98  Me.  378, 


57  A  81,  99  AmSR  410. 

Mass. — Girouard  v.  Jaspei^  219 
Mass.  318,  106  NB  849;  Norcrosa  v. 
Wyman,  187  Mass.  25,  72  NE  347: 
Barrle  v.  Earle,  143  Mass.  1,  8  NE 
639,  58  AmR  156. 

Mich.— Merrill  v.  Wilson,  66  Mich. 
282,  83  NW  716. 

Mo. — Wood  V.  Kansas  City  Home 
Tel.Co.,  223  Mo.  687,  123  SW  6;  Estes 
▼.  Reynolds,  75  Mo.  663;  Miller  t. 
Missouri  State  L.  Ins.  Co.,  194  Mo. 
A.  266,  186  SW  762;  Expansion  Real- 
ty Oo.  V.  Oeren,  186  Mo.  A.  440,  170 
SW  928. 

Mont. — ^Walte  v.  Shoemaker,  146  P 
736. 

Nebr. — CoUlson  v.  Ream,  96  Nebr. 
29,  144  NW  1060. 

N.  H. — Bumham  v.  Spooner,  10  N. 
H.  532. 

N.  T. — Hayward  v.  Wemple,  158 
App.  Div.  195,  136  NTS  625  [aff  306 
N.  T.  892  mem,  99  NE  1108  memj; 
McNaught  T.  Equitable  L.  Assur. 
Soc,  136  App.  Div.  774,  121  NTS  447: 
Butler  V.  Prentiss,  91  Hun  643,  Z6 
NTS  301  [mod  on  other  grounds  168 
N.  T.  49,  62  NE  6521;  Clarkson  v. 
Mitchell,  3  E.  D.  Smith  269. 

N.  D.^IQulld  V.  More,  32  N.  D.  432, 
166  NW  44;  J.  L.  Owens  Co.  v. 
Doughty,  16  N.  D,  10,  110  NW  78. 

Pa.^.I>unham  v.  Kennear,  1  Watts 
130. 

Tex. — Ross  V.  Head,  (Civ.  A.)  145 
SW  1077;  Ogburn-Dalchau  Lumber 
Co.  v.  Taylor,  69  Tex.  Civ.  A.  442,  126 
SW  48. 

Eng. — Jureldlnl  v.  National  Brit- 
ish, eta.  Millers  Ins.  Co.,  Ltd.,  (1915] 
A.  C.  499;  Wall  v.  Rederiaktlebolaget 
Luggude,  [1915]  3  K.  B.  66;  Sheffield 
Nickel,  etc..  Plating  Co.,  Ltd.  v.  Un- 
wln,  2  Q.  B.  D.  214. 

Que. — Mechanical  Equipment  Co., 
Ltd.  V.  Butler,  47  Que.  Super.  478,  21 
DomLR  714. 

Sask. — O'Connor  r.  Sturgeon  Lake 
Lumber  Co..  17  DomLR  816,  27  West 
LR  813,  6  WestWkly  701. 

81.  United  Shoe  Mach.  Co.  v.  Bru- 
net,  [1909]  A.  C.  380;  Dunsmulr  v. 
Last  Chance  Mln.  Co.,  Ltd.,  16  B.  C 
499. 

83.  Basolsslon  of  sale  of  petson* 
alty  see  Sales  [35  Cyc  158]. 

83.  Hayles  v.  Nashville,  80  Fed. 
841.  26  CCA  59;  Lytle  v.  Scottish 
American  Mortg.  Co.,  122  Ga.  468,  50 
SE  402;  Olson  v.  Lamb,  66  Nebr.  104, 


76  NW  433,  71  AmSR  670;  Jones  V; . 
McGinn,  70  Or.  236,  140  P  994. 

"A  technical  rescission  of  the  con> 
tract  has  the  legal  effect  of  entitling 
each  of  the  parties  to  be  restored  to 
the  condition  In  which  he  was  before 
the  contract  was  made,  so  far  as  that 
is  possible,  and  that  no  rights  accrue 
to  either  by  force  of  the  terms  of 
the  contract."  Hayes  v.  Nashville, 
80  Fed.  641,  645,  26  CCA  69. 

[a]  Apvltcatloa  of  mls^— <A  con- 
tract rescinded  for  fraud  Is  rescind- 
ed In  toto,  and  an  adjustment  of  mat- 
ters growing  therefrom  must  pro- 
ceed on  both  sides  Independent  of  tha 
contract.  Olson  v.  Lamb.  58  Nebr. 
104,  76  NW  433,  71  AmSR  670. 

84.  Tlmmerman  v.  Stanley,  128 
Ga.  850,  61  SE  760,  1  LRANS  879' 
Donnelly  v.  Missouri  Lincoln  Trust 
COv  239  Mo.  370,  144  SW  388;  Sugden 
V.  Magnolia  Metai  Co.,  8  App.  Div. 
288.  40  NTS  956;  Whorley  v.  Tennes- 
see Centennial  Exposition  Co.,  (Tenn.' 
Ch.)  62  SW  346. 

,     85.     McClaskey    v.    O'Brleil,    16   W. 
Va.  791. 

88.  O'Shea  v.  Vaughn.  201  Mass. 
412,  87  NE  616.  See  Chrlstensen  v. 
Hamilton  Realty  Co.,  42  Utah  70,  129 
P  412  (Involving  a  building  con- 
tract). 

Xflaot  of  modifloatioa  feaexally  see 
supra  i  615. 

87.  See  Infra   St   725-738. 

88.  Gross  V.  Blbo,  19  N.  M.  496, 
145  P  480;  Harper  v.  Newburgh,  159 
App.  Dlv.  695,  145  NTS  69  (rev  79 
Misc.  299,   139  NTS   1067], 

'  89.     See    statutory    provisions. 

[a]  In  JKoataaa  Rev.  Codes  {  6062 
so  provides.  See  Turk  v.  Rudman,  42 
Mont.    1,    111    P   739. 

90.  Stromberg  v.  Western  TeL 
Constr.  Co.,  86  111.  A.  270. 

91.  Seymour  v,  Warren,  47  Misc. 
316,  98  NTS  651;  Chesley  v.  Soo  Lig- 
nite Coal  Co.,  19  N.  D.  18,  121  NW  73; 
Meacham  v.  Gardner,  27  Pa.  Super. 
296. 

98.  Church  V.  Baumgardner.  46 
Ind.  .V.  670.  92  NE  7;  Ward  v.  Cook, 
168  Mich.  288,  122  NW  785;  Haynes 
V,  Hoiliday,  7  Blng.  687,  20  ECL  268. 
131  Reprint  227:  Keene  v.  Parsons,  2 
Stark.  508,  3  ECL  607. 

98.  Mundt  V.  Slmpklns,  81  Nebr. 
1,   116  NW  325.  159  AmSR  670. 

94.  Winn  Ingham  v.  Trueblood  149 
Ho.  572,  61  SW  8*9. 
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[i  685j  a  Becoyei7  of  Ooasidaration  and  Ex- 
penditnres  or  XJaminss  nnder  Contract.  The  im- 
plied obligation  of  the  parties  to  restore  every- 
thing of  value  received  under  the  contract  remains 
and  may  be  enforced  after  rescission."'  So  where 
a  purchaser  is  entitled  to  rescind  his  contract  and 
restore  the  property,  he  may  recover  on  an  implied 
promise  for  repairs  and  improvements  of  which 
the  seller  receives  the  benefit."'  Where  a  contract 
is  merely  voidable,  its  disafiSrmance  does  not  im- 
pair the  right  to  payment  thereunder  of  money 
earned  pursuant  to  its  terms  prior  to  the  disaf- 
firmance." 

[i  686]  12.  Waiver— a.  In  General    The  right 


to  rescind  may  be  lost  or  waived  by  delay,**  or  by 
words  or  conduct  evidencing  an  intention  not  to 
exercise  it.""  For  example,  a  party  suing  for 
breach  of  contract  thereby  ratifies  the  contract  as 
valid  and  binding.^ 

[i  6871  b.  Fraud  as  Basis  of  Rescission.  The 
party  defrauded  will  generally  lose  his  right  to 
rescind  if  he  takes  any  benefit  under  the  eontraet 
or  does  any  other  act  which  implies  an  intention  to 
abide  by  it  or  an  affirmation  of  it'  after  he  has  be- 
come aware  of  the  fraud.*  Bringing  an  action  on 
the  contract  or  endeavoring  to  ei^orce  it  after 
knowledge  of  the  fraud  is  an  afiSrmance  of  it  and 
will  bar  rescission.*    So  is  continuing  in  the  use  or 


98.  U.  S. — Crocker  v.  U.  S.,  240 
U.  S.  74.  (6  set  24S.  60  L.  ed.  633; 
Gibson  V.  Stevens,  10  F.  Cas.  No. 
6,401,  3  McLean  651  [rev  on  other 
grounds  8  How.  384,  12  L.  ed.  1123]. 
See  World's  Pair  Min.  Co.  v.  Powers, 
224  C.  S.  173,  32  SCt  463.  66  L.  ed. 
717  (recosnlzinK  rule). 

Colo. — Steams-Rogers  Mfg.  Co,  v. 
Jackson  I<ake  Reservoir,  etc  Co.,  61 
Colo.  403,   158  P  137. 

Iowa. — Nlcolls  V.  Wetmore,  174 
Iowa  132.  166  NW  319. 

Kan. — King  Bros.  v.  Perfection 
Block  Macta.  Co.,  81  Kan.  809.  106  P 
1071. 

Mich. — Hayes  v.  Stortz,  181  Mloh. 
63,  90  NW  678. 

Nebr. — Thlele  v.  Carey,  86  Nebr. 
464,  128  NW  442,  133  AmSR  679. 

N.  Y, — Alphons  Custodis  Chimney 
Constr.  Co.  v.  Breaker,  110  NYS  926; 
Raymond  v.  Bearnard,  12  Johns.  274, 
7  AmD  317;  GlUet  v.  Maynard,  6 
Johns.  85,  4  AmD  329. 

N.  D. — Chesley  v.  Soo  Lignite  Coal 
Co.,  19  N.  D.  18,   121  NW  78. 

[a]  ninstTAtloiia. — (1)  That  no 
recovery  can  be  had  on  a  contract 
with  a  postmaster  general  for  fur- 
nishing letter  carriers'  satchels  be- 
cause contract  was  tainted  with 
fraud  will  not  defeat  recovery  on  a 
quantum  valebat.  Crocker  v.  U.  S., 
240  U.  S.  74,  36  SCt  246,  60  L.  ed. 
633.  (2)  An  irrigation  company  en- 
titled to  rescina  a  contract  under 
which  defendant  was  to  Install  a  plant 
to  clean  out  a  ditch  may  be  entitled 
to  recover  the  amount  expended  by  it 
in    connection    with    installing    the 

Jlant.      Stearns-Rogers    Mfg.    Co.    v. 
ackson  Lake  Reservoir,  etc.,  Co.,  61 
Colo.  403,  168  P  137. 

96.  Farrls  v.  Ware,  60  Me.  482. 
Oompwuiatlos  of  pnrdiasar  for  im- 

prowmmita  anA  azpemdltures  on  x»- 
■oiaaioa  of  •ala  of  realty  ^ee  Vendor 
and  Purchaser  [39  Cyc  1440]. 

97.  Peo.  V.  Republic  Sav.,  etc., 
Assoc,  97  App.  Div.  31,  89  NYS  682. 
See  Keck  v.  Pfeil,  173  111.  A.  819- 
(holding  that,  where  plaintiff  is  dis- 
charged because  of  his  refusal  to 
continue  with  a  contract  unless  an 
advance  is  given  to  which  he  is  not 
entitled,  he  can  claim  only  the  money 
earned  and  not  the  profits  for  the 
work  to  be  performed). 

98.  See  supra   iS  670-676. 

99.  City  Light,  etc.,  Co.  v.  St. 
Mary's  Mach.  Co.,  170  Mo.  A.  224, 
166  SW  83;  Brauchle  v.  Lloyd,  8 
Alta.  247.  21  DomLR  821,  30  WestLR 
659,  7  WestWkly  1343;  Laplerre  v. 
Magnan,  46  Que.  Super.  396.  See 
cases   infra    SS    687-690. 

[a]  "One  may  not  stand  by  In 
■llino*  and  see  his  opponent  shift 
position  or  renounce  his  substantive 
rights  on  the  theory  a  contract  ex- 
ists and  afterwards  seek  to  avoid 
the  contract."  Evans  v.  Evans,  196 
Mo.   1,  27,   93  SW  969.  _ 

1.  Strarael  v.  Hawes,  97  Kan."i20, 
154   P   232. 

S.  U.  S. — ^Pence  v.  Langdon,  99 
U.  S.  378.  26  L.  ed.  420;  Qrymes  v. 
Sanders,  96  U.  8.  65,  23  L.  ed.  798; 
McKay  v.  Carrlngton,  16  P.  Cas. 
No.   8.841.  1  McLean  60. 

Ala. — Stephenson  v.  Allison,'  128 
Ala.  439,  26  S.  290;  Lockwood  v. 
Pitts.    90    Ala.   150,    7    S   487. 


Cal. — Marten    v. 
Wine    Co.,    99    CaL 


Paul     O.    Burns 
366,    33    P    1107 


Delano  v.  Jacoby,  96  Cal.  275.  81  I* 
290,  31  AmSR  201;  Bailey  v.  Fox, 
78  Cal.  389,  20  P  868. 

Conn. — New  London  Water  Comrs. 
V.  Robbins,  82  Conn.  623,  74  A  938. 

Fla. — Southern  L.  Ins.  etc..  Co.  v. 
Lanier,  6  Pla.  110,  68  AmD  448. 

111. — Gilbert  v.  O.  K.  Houok  Piano 
Co.,  159  111.  A.  347;  Stockham  v. 
Adams,  96  III.  A.  162;  Brown  v.  Fol- 
lett,  88  111.  A.  489  [aflr  188  III.  244, 
58  NB  943];  Pool  v.  Tucker,  36  lit 
A.   877. 

Ind. — Tarklngton  v.  Purvis,  128 
Ind.  182,  26  NB  879,  9  LRA  607. 

Iowa. — French  v.  Northwestern 
Laundry,  182  Iowa  81,  107  NW  430; 
Dorr  v.  Alford,  111  Iowa  278,  82 
NW  789;  Bvans  v.  Montgomery,  50 
Iowa  326. 

Kan.— Circle  v.  Potter,  83  Kan. 
363,  111  P  479;  Bell  v.  Keepers,  39 
Kan.  106,  17  P  786. 

Ky. — McCulloch  v.  Scott,  IS  B. 
Mon.  172,  66  AmD  661;  Harding  v. 
Wilson,    13  KyL  928. 

Me, — Brlnley  v.   Tibbets,   7  Me.  70. 

Md. — Latrobe  v.  Dietrich,  114  Md. 
8,  7^  A  ':>'•-•■.  Munich  Re-Ins.  Co.  v. 
United  Surety  Co.,  113  Md.  200,  77 
A  579;  Troup  v.  Appleman,  62  Md. 
456;   Wyeth  v.  WalxT,   43  Md.   428. 

Minn, — Crooks  v.  Nlppolt,  44  Minn. 
239,    46    NW   319. 

.  Sto,— City  Light,  etc.,  Co.  v.  St. 
K.arj-s  Mach.  Co.,  170  Mo.  A.  224, 
ice   SW   S3. 

Mont. — Ott  V.  Pace,  43  Mont.  82, 
115  P  37,  39  [clt  CycT;  Grinrod  v. 
Anglo-American  Bond  Co.,  34  Mont. 
169,    85    P    891. 

Nebr. — Kertson  v.  Kertson,  77 
Nebr.   688,    110   NW  760. 

N.  J. — Dennis  v.  Jones,  44  N.  3, 
Eq.  613,  14  A  913,  6  AmSR  899. 

N.  M. — Putney  v.  Schmidt,  16  N.  M. 
400,    120   P  720. 

N.  Y. — Bach  v.  Tuoh,  126  N.  Y.  53, 
26  NB  1019;  Cobb  v.  Hatfield,  46 
N.  Y.  633;  McNaught  v.  EquiUble  L. 
AsBur.  Soc,  136  App.  Div.  774,  121 
NYS  447;  Urbansky  v.  Shlrmer,  111 
App.  Div.  50,  97  NYS  677<  McDon- 
ough  V.  Dillingham,  43  Hun  493; 
Smith  Bros.  Publishers  v.  Mousette, 
76  Misc.  121,  132  NYS  770;  Strauss 
V.  Welsbach  Gas  Lamp  Co.,  42  Misc. 
184,  85  NYS  867;  Thompson  v.  Fuller, 
16    NYS    486. 

N.  C— DelUnger  v.  Gillespie,  118 
N.  C.   737,   24   SB  638. 

N.  D.— Liland  v.  Tweto,  19  N.  D. 
661,  126  NW  1032. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Jolly,  71   Oh.  St.  92,  72  NE  888. 

Okl.— Skinner  v.  Scott,  29  Okl.  364. 
118  P  394 

Andrews,     69     Or. 


Lindsay,    67    Pa. 
427;     Pearsoll    v. 

Fernan- 


Or. — Hewitt  v. 
581,    140  P  437. 

Pa. — Negley  v. 
217,  6  Am.  Rep. 
Chapln.   44  Fa.   9. 

Porto     Rico. — Pellicier    v, 
de«.  19  Porto  Rico  111. 

R.  I. — Fleming  v.  Hanley,  21  R.  I. 
141,   42  A  620. 

S.  D. — Growing  v.  Minneapolis 
Threshlng-Mach.  Co.,  IZ  S.  D.  127, 
80  NW   176. 

TcT. — Reed  v.  Holloway.  (Civ.  A.) 
127  SW  1189;  Mlnter  v.  tlawkins.  64 
Tex.  Civ.  A.  228,  117  SW  172;  Carlock 


V.  Sweeney,   (Civ.  A.)   88  SW  469. 

Utah. — Le  Vine  v.  Whltehouse,  37 
Utah  260,  109  P  2,  7  AnnOasl912C 
407    [quot  Cyc]. 

Va.— Finch  v.  Garrett,  109  Va.  114. 
68  SB  417. 

W.  Va.— Hutton  V.  Dewing.  42  W. 
Va.  691.  26  SE  197. 

Ont. — ^Walton  V.  Simpson,  6  Ont. 
213 

"The  Invariable  rule  is  that  the 
right  to  rescind  may  be  exercised 
upon  discovery  of  the  fraud;  but 
any  act  of  ratification  of  a  contract, 
after  knowledge  of  facts  authorising 
a  rescission,  amounts  to  an  affirm- 
ance, and  terminates  the  right  to  re- 
scind." Crooks  V.  Nlppolt,  44  Minn. 
239,   240,    46   NW  349. 

8.  Ga. — Davis  Sewing  Mach.  Co. 
V.  Crutchfleld,  117  Oa.  873,  45  SB 
228 

Mass. — Rau  v.  Von  Zedllts.  132 
Mass.   164. 

S.  D. — Orewlng  v.  Minneapolis 
Threshlng-Mach.  Co.,  12  8.  D.  137. 
80   NW  176. 

Tenib — Cherry  v.  Newsom,  t  Yerg. 
869. 

Tex. — Texarkana  City  Nat.  Bank  v. 
Mt.  Vernon  Merchants',  etc,  Banic 
(Civ.  A.)  105  SW  338;  Wilkinson  v. 
Sweet,    (Cnv.  A.)   98  SW  702. 

Utah. — Le  Vine  v.  Whltehouse,  87 
Utah  260,  109  P  2,  7,  AnnCasl»12C 
407  [quot  Cyc]. 

Ont. — Carrique  v.  Catts,  32  Ont.  L. 
648,  7  OntW^f  600,  20  DomLR  737. 

See  Weseman  v.  Graham,  167  Iowa 
430,  138  NW  478  (holding  that,  where 
a  party  did  not  know  of  fraud  at 
the  time  he  first  refused  to  perform, 
the  fact  that  he  did  not  urge  fraud  as 
a  ground  at  that  time  does  not  estop 
him  from  afterward  doing  so).  See 
Kraus  V.  Thompson.  30  Minn.  64,  14 
NW  266,  44  AmR  182  (holding  that 
the  right  to  rescind  for  fraud  is  not 
defeated  by  the  vendor's  having;  ob- 
tained Judgment  for  the  price  in 
ignorance  of  the  fraud). 

4.  Ark. — Mansfield  v.  Wilson.  18 
SW  598;  Bryan-Brown  Shoo  Co.  v. 
Block,  52  Ark.  468,  12  SW  1073. 

Cal. — Montgomery  v.  McLaury,  143 
Cal.  83,  76  P  964. 

Colo. — Wheeler  v.  Dunn,  It  Colo. 
428,    22    P   827. 

111. — Chicago  Trust,  etc.  Bank  v. 
Anderson.  93  111.  A.  347  [aff  196  III. 
341,    63    NE    203]. 

Mass. — Stevens  v.  Pierce,  161  Mass. 
207,  28  NB  1006;  Kimball  v.  Cunning- 
ham, 4  Mass.   602,   3  AmD  230. 

Mich. — Bedler  v.  Reaume,  96  Mich. 
618.    55    NW   366. 

Minn. — Wagner  v.  Magee,  180  Minn. 
162,    153    NW   313. 

Miss. — Goodall  v.  Stewart,  66  Miss. 
157,    3    S    257. 

Mo— Paquin  v.  MUIiken.  163  Mo. 
79,  63  SW  417,  1092. 

Moht. — Waite  v.  Shoemaker.  60 
Mont.   264.   146  P  736. 

N.  Y. — Bach  v.  Tuch.  126  N.  Y.  53. 
266  NE  1019:  Conrow  v.  Little.  115 
N.  Y.  887,  22  NB  346,  6  LRA  693: 
Myers  v.  Taber,  6  Silv.  Sup.  598.  7 
NYS   867. 

Or. — Elgin  V.  Snyder.  60  Or.  297. 
118  P  280. 

Va. — State  Univ.  v.  Snyder,  100  Va. 
667.   42   SE  337. 

[a]  AppUoation  of  rals^-FIIIng  a 
counterclaim   is  not  a  waiver  of  the 
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oecupation  of  the  property,'  or  perf onuanee  on  the 
part  of  complainant.*  A  waiver  of  the  right  to 
disaffirm  does  not  require  a  consideration  such  as  is 
necessary  to  support  a  contract.  A  waiver  may 
often  take  place  in  consequence  of  laches  merely  or 
in  consequence  of  acting  inconsistently  with  the  idea 
of  insisting  on  the  right  which  is  waived^  As  we 
have  seen,  affirmance  of  a  contract  procured  by 
fraud  does  not  waive  or  bar  the  right  to  maintain 
an  action  or  counterclaim  for  the  damages  sustained 
by  reason  of  the  fraud.^ 

[$  688]  c.  Dnress  aa  Basis  of  Bescission.  The 
rules  applicable  to  waiver  of  the  right  to  rescind 
for  fraud  apply  to  the  rescission  of  contracts  void- 
able for  duress.'  Thus,  if  a  person  having  been 
constrained  by  duress  to  make  a  contract  afterward 
voluntarily  acts  on  it  or  in  any  way  affirms  its 
validity,  he  precludes  himself  from  afterward  avoid- 
ing it.*"  But  things  done  in  apparent  recog^nition 
of  the  contract  while  the  pressure  of  the  hardship 
which  overcomes  the  mind  continues  will  not  amount 
to  an  aifirmance.**    The  influence  of  the  duress  must 


be  removed  before  the  conduct  becomes  voluntary, 
and,  after  that,  acts  charged  as  constituting  an 
afSimance  must  be  such  as  to  indicate  an  intention 
to  condone  the  wrong  and  the  purpose  to  abide  the 
consequences.'* 

[i  689]  d.  Mistaka  aa  Basis  of  Bescisaion.  A 
party  may  be  precluded  from  setting  up  a  mistake 
as  ground  for  rescission  by  acts  showing  a  rati' 
fication  of  the  contract  as  it  stands." 

[i  690]  e.  Breach  or  Nonperformance  as  Basis  of 
Bescisaion.  A  person  entitled  to  rescind  the  con- 
tract because  of  nonperformance  by  the  other  party 
may  nevertheless  elect  to  stand  on  the  contract  and 
recover  damages  for  its  breach.'*  A  party  may  also 
retain  the  benefit  of  a  contract  and  sue  for  dam- 
ages for  a  breach  of  a  part  of  the  contract." 
Breach  or  nonperformance  as  a  ground  for  rescis- 
sion may  be  waived  by  conduct  inconsistent  with  an 
intention  to  take  advantage  of  it."  So  where  a 
party  has  manifested  an  intent  not  to  hold  the  other 
to  a  strict  compliance  aa  to  time,  he  cannot  rescind 
without  giving  the  other  warning  and  a  reasonable 


ri^ht  to  rescind,  where  the  facts 
have  not  yet  come  to  the  knowledge 
of  the  parties.  Paquln  v.  MllUken, 
161  Uo.  7».  83  SW  417,  1092. 

5.  Ala. — Samples  v.  Oujrer,  120 
Ala.   <11.   24  S  942. 

111. — Sutter  v.  Rose.  169  111.  66,  48 
NE  411;  White  Brass  Castings  Co. 
V.  Union  Metal  Mfar.  Co.,  ISS  111.  A. 
32  [app  dism  232  111.  166.  83  NB  £40. 
122  AmSR  631;  Sutter  v.  Rose.  64 
111.  A.  263  [aff  169  111.  66,  48  NB 
4in. 

Ind. — ^Torklngton  v.  Purvis,  128 
Ind.  182,  25  NE  879.  9  LRA  607; 
Bimes  ▼.  Langley,  85  Ind.  77;  aat- 
Unr  T.  Newell,  9  Ind.  572. 

Mont. — Ott  V.  Pace,  43  Mont.  82, 
116  P  37,  89   [clt  Cyc], 

N.  T. — Pryor  v.  Foster,  130  N.  T. 
171.  2»  N.  E.  128;  Strong  v.  Strong, 
102  N.  Y.  69.  5  NE  799;  Schiller  ▼. 
Diets,   83   N.  Y.   300. 

"W.  Va. — Button  v.  Dewing,  42  W. 
Va.    691,    26   SE   197. 

6.  U.  S. — Kingman  v.  Stoddard,  86 
Fed.   749.    29  CCA  41S. 

Cal. — Rnhl  v.  Mott,  120  Cal.  668, 
63   P  304. 

Mont. — ^Walte  v.  Shoemaker,  50 
Mont.   264.    146   P  786. 

N.  J. — Elbel  V.  Von  Fell,  65  N.  J. 
Bq.   670.   28  A  201. 

N.  T. — Peo.  V.  Stephens,  71  N.  Y. 
627;   Whitney  v.   Allaire.   4  Den.   664. 

[a3  UlastomMona^— (1)  Where  a 
person  by  deceit  induced  another  to 
purchase  land,  paying  part  cash  and 
giving  two  notes  for  the  balance,  one 
secured  by  a  mortgage  on  the  land, 
and  after  discovery  of  the  fraud  the 
pnrchaser  paid  part  of  the  balance 
by  deeding  a  lot  to  the  vendor  and 
gave  a  new  note  and  mortgage  for 
the  remainder,  and  defaulting  on 
this,  gave  a  new  note  and  mortgage 
for  the  amount  of  the  old  one  ana  in- 
terest, it  was  held  that  his  acts  sub- 
sequently to  discovering  the  fraud 
amounted  to  an  afflrmance  of  the 
contract.  Ruhl  v.  Mott.  120  Cal.  668, 
53  P  304.  (2)  And  where  the  pur- 
chaser of  stock  In  a  corporation, 
after  discovering  that  the  represen- 
tations of  an  agent  of  the  corpora- 
tion on  the  credit  of  which  he  pur- 
chased were  false,  gave  new  notes 
for  the  purchase  money  to  the  vendor 
of  the  stock  who  was  ignorant  of  the 
fraud  at  the  time  of  sale,  it  was  held 
that  the  fraud  could  not  be  set  up  as 
a  defense  to  the  new  notes.  Moffat 
V.  Wlnslow.'7  Paige   (N.  Y.)   124. 

7.  Strickland  v.  Parlln.  etc.,  Co., 
118  Ga.  213,  44  SB  997;  Grlfflth  v. 
GiUum,  31  Mo.  A.  38;  Waltzer  v. 
Lauer.    2   LegRec    (Pa.)    194. 

8.  See  supra  I   804. 

9.  St.  Louts,  eta.  R.  Co.  v.  Gor- 
man. 79  Kan.  643.  650.  100  P  647.  28 
LRAN9  637  (where  the  court  said: 
"It  is  undisputed  law  tliat  a  party 
may  not  voluntarily  act  upon  a  con- 
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tract  which  he. has  been  constrained 
to  sign  and  voluntarily  take  the 
beneflt  of  It  and  then  avoid  It  for 
duresa  The  rules  applicable  to  the 
rescission  of  contracts  on  the  ground 
of  fraud  apply.  But  things  done  In 
apparent  recognition  of  the  contract 
while  the  pressure  of  the  hardship 
which  overcomes  the  mind  continues 
will  not  amount  to  an  affirmance. 
The  influence  of  the  duress  must  be 
removed  before  conduct  becomes  vol- 
untary and  after  that  acta  charged 
as  constituting  a  conflrmation  must 
be  such  as  to  Indicate  an  Intention 
to  condone  the  wrong  and  a  purpose 
to   abide   the  consequences"). 

10.  U.  S. — Connolly  v.  Bouck.  174 
Fed.  312,  98  CCA  184  [certiorari  den 
220  U.  S.  610.  31  set  714.  55  L.  ed. 
608];  Andrews  v.  Connolly,  145  Fed. 
48. 

Arts.— Kline  v.  Kline,  14  Aris.  369, 
128  P  805. 

Colo. — Miller  v.  Davis.  52  Colo.  486, 
122  P  793. 

Fla. — Ferrari  v.  ESscambia  County 
Bd.  of  Bealth,   24  Fla.   390,   6  S  1. 

Ind. — Schee  v.  McQullken,  69  Ind. 
269;  Rose  v.  Owen.  42  Ind.  A.  137.  85 
NE  129 

Iowa.— Bartle  v.  Breniger,  37  Iowa 
139 

Md.— Bissstt  y.  Bassett,  1  Barr.  A 
M.  211. 

Mich. — ^Miller  V.  Minor  Lumber  Co.. 
98  Mich.  163,  57  NW  101,  39  AmSR 
524. 

Mo. — ^Bushnell  v.  L,oomis,  234  Mo. 
371,  137  SW  257,  36  LRANS  1029; 
Brown  v.  Worthlngton,  162  Mo.  A. 
508,  142  SW  1082;  Brown  v.  Worth- 
lngton, 162  Ho.  A.  861,  856,  133  SW 
93  [clt  Cyc). 

Nebr. — Somborger  v.  Sanford,  34 
Nebr.  498.  52  NW  368;  Sanford  v. 
Somborger,  26  Nebr.  296,  41  NW 
1102. 

N.  J. — Bodine  v.  Morgan,  37  N.  J. 
Bq.    426. 

N.  Y. — Buck  V.  Houghtaling,  110 
App.  Div.  52,  96  NY8  1034;  Sternback 
V.  ..Friedman.  23  Misc.  173,  50  NYS 
1026  rmod  on  other  grounds  34  App. 
Div.    534,    64   NYS  608]. 

Oh.— Doollttle  V.  McCullough,  7 
Oh.  St.   299. 

S.  C. — Felder  v.  Johnson,  17  S.  C.  L. 
624. 

Eng. — Ormes  v.  Beadel.  2  De  G. 
F.  &  J.  333.  63  EngCh  257,  45  Re- 
print 649. 

[a]  niustxatloa^— .A  written  con- 
tract made  between  brothers  to  settle 
long  standing  disputes  in  regard  to 
their  respective  rights  and  Interests 
in  mining  prooerty  will  not  be  set 
aside  on  the  ground  of  duress,  be- 
cause one  party  who  was  in  posses- 
sion signed  it  reluctantly,  while  it 
was  Insisted  on  by  the  others,  when 
the  other  parties  thereafter  made 
large  advances  In  reliance  on  it  which 


he  received  without  objection  and 
used  in  the  development  of  the  prop- 
erty during  several  years.  Andrews 
V.  Connolly,  145  Fed.  43. 

11.  St.  Xouis,  etc..  R.  Co.  V.  OoT- 
man,  79  Kan.  643,  100  P  647,  28  LRA 
NS   637. 

iai_Roae  V.  Owen,  42  Ind.  A.  137. 
86  NE  129;  Kennedy  v.  Roberts.  106 
Iowa  621,  75  NW  363;  Eureka  Bank 
V.  Bay,  90  Kan.  506.  135  P  684:  St. 
Louis,  etc.,  R.  Co.  V.  Gorman.  79  Kan. 
643,  100  P  647,  28  LRANS  637;  Bry- 
ant V.  Levy,,  62  La.  Ann.  1649,  28  S 
191.  I 

15.  Minn. — Kobe  Lumber  Co.  v. 
McGrath,  102  Minn.  66,  112  NW  1063. 

Mont. — Brundy  v.  C::anby,  60  Mont. 
464,    148    P  815.  , 

N.  J. — ^Taylor  Iron  etc.,  Co.  v. 
Nichols.   65  A  696. 

^  N.  Y. — Monks  V.  West  Street  Impr. 
CJo„  149  App.  Div.  604,  134  NYS  39. 

Wis. — Grant  Marble  Co.  v.  Abbot. 
142  Wi&   279,    124   NW   264. 

[a]  mustlstlaBa, — (1)  Where,  when 
a  married  woman  with  her  husband 
signed  a  contract  to  convey  timlier 
land,  she  believed  that  the  contract 
only  purported  to  convey  the  stand- 
ing timber,  but  on  the  same  dav  that 
she  siened.  and  several  days  before 
she  privately  acknowledged  her  sig- 
nature, she  ascertained  from  her  hus- 
band that  it  was  a  contnust  to  con- 
vey the  land,  and  after  this  volun- 
tarily acknowledged  her  execution 
thereof,  such  acknowledgment  related 
back  to  the  signing  of  the  contract 
and  rendered  it  as  effectual  against 
her  as  if  she  had  known  the  fact  at 
the  time  of  signing.  Greenleaf-John- 
son  Lumber  (3o.  v.  Leonard.  146  N.  C. 
339,  59  SB  134.  (2)  A  contract  can- 
not be  rescinded  for  mistake  as  to  its 
terms,  where  the  party  entitled  to 
rescind  completes  the  contract  and 
afterward  brings  an  action  to  re- 
form It.  Grant  Marble  Co.  v.  Abbot. 
142  Wis.    279     124   N.   W.    264. 

14.  Yaioo.  etc.,  R.  Co.  v.  Baldwin, 
78  Miss.  57,  29  S  763. 

[a]  BlsotlOB. — ^Party  may  elect  be- 
tween action  for  breach  and  action 
to  recover  money  paid.  Reusens  v. 
Mexican  Nat.  Constr.  Co.,  22  Fed.  522. 
23  Blatchf.  19. 

IE.  Mills  V.  Morris,  156  Wis.  38. 
145    NW   369. 

16.  Ala. — Lowy  v.  Rosengrant.  71 
S  439. 

Colo.— Wood  v.  Casserlelgh.  30 
Colo.  287,  71  P  360.  97  AmSR  138. 

111. — American  Sand,  etc.,  Co.  v. 
Chicago  Gravel  Co.,  184  111.  A.  609. 

Mass. — Bolman  v.  Updike.  208 
Mass.  466.  94  NE  689. 

N.  Y. — St.  Regis  Paper  Co.  v.  Santa 
Clara  Lumber  Co.,  186  N.  Y.  89.  78 
NB  701  [rev  105  App.  Div.  341,  86 
NYS  1043.  93.  NYS  1146]. 

Wis. — Milwaukee  Boston  Store  v. 
Kats,  IK*  Wis.  492,  140  NW  1038. 
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opportunity  to  petform.^'  Bat  the  aceeptanee  of 
defaulted  payments,  where  accompanied  by  protest 
ag^ainst  .the  default,  will  not  waive  the  right  to 
rescind  the  contract  because  of  a  subsequent  de- 
fault."* 

[$  691]  f.  Operation  and  Effect.  An  election  by 
a  party  to  a  contract  to  affirm  it  or  to  rescind  it, 
made  with  knowledge  of  all  the  facts,  is  ordinarily 
final,  and  he  cannot  shift  his  position.^'  For  ex- 
ample, a  rescission  for  fraud  is  final  unless  followed 
by  the  discovery  of  further  fraud,"  as  distinguished 
from  further  evidence  of  the  fraud  already  discov- 
ered.*^     It  is  not  necessary  that  the  party  have 


knowledge  of  all  the  incidents  of  the  fraud.  It  is 
sufiftoient  to  derive  him  of  his  right  of  rescission 
that  the  aflBrmance  is  made  with  knowledge  of  the 
fact  constituting  the  fraud.^  But  where  the  right 
to  rescind  is  disputed,  there  may  be  a  subsrauent 
affirmance  by  the  party  electing  to  rescind.  It 
has  been  held,  however,  that,  where  a  party  has  a 
right  to  rescind  because  of  a  breach  of  the  contract 
by  the  opposite  party,  and  has  waived  such  right 
by  making  a  payment  on  the  contract,  he  may  with- 
draw such  payment  before  the  parties  have  changed 
their  position  on  account  thereof.^ 


XIV.   BENEWAL  AND  EZTEKSI01P> 


[$  692]  A  renewal  of  a  contract  will  be  pre- 
sumed to  be  in  accordance  with  the  terms  of  the 
original  contract  in  the  absence  of  evidence  to  the 
contrary;"  and  where  a  contract  provides  for  its 
renewal  at  the  option  of  one  of  the  parties,  it  is, 
on  the  exercise  of  such  option,  equivalent  to  a  con- 
tract made  at  the  outset  for  the  full  term  of  the 
original  and  renewal  periods.*'  Where  a  contract 
contemplates  the  personal  services  of -a  party  hav- 
ing an  option  to  renew  it  it  cannot  be  renewed  by 
him  after  he  has  ceased  to  render  such  services.^ 

Extension.  The  fact  that  the  parties  by  their 
acts  and  declaration  indicate  an  intention  to  treat 
a  written  contract  as  continuin|;  after  the  time 
prescribed  in  it  for  its  termination  will  not  have 


Usher, 


See  Karbach  v.  Grant,  131  Minn. 
269,  164  NW  1071  (holding;  waiver 
not  shown). 

'    ]      Acts     not     BlLOWlBf     WBlTWr.,— 

Defendant,  a  newspaper  pnb- 
her,  .contracted  with  plaintilT  for 
news  service  for  a  term  of  years  to 
be  paid  for  weekly  In  advance.  Be- 
fore expiration  of  the  term  defendant 
notified  plaintiff  that  it  would  no 
longer  perform,  but  desired  to  con- 
tinue a  part  of  the  service  contracted 
for.  It  was  held  that  the  fact  that 
plaintiff  continued  perfomuince  for 
another  month,  while  the  parties 
were  negotiating,  although  it  re- 
ceived no  payments,  did  not  pre- 
clude it  from  then  treating  the  con- 
tract as  ended  because  of  defendant's 
refusal  to  perform.  United  Press 
Assoc.  V.  National  Newspaper  Assoc, 
237  Fed.  647,  160  CCA  429  [rev  227 
Fed.  193].  (2)  Sharing  In  a  dividend 
or  Joining  in  a  composition  In  bank- 
ruptcy proceedings  does  not  interfere 
with  the  right  of  a  party  to  an  execu- 
tory contract  to  treat  the  involuntary 
bankruptcy  of  the  other  party  as  a 
voluntary  act  repudiating  the  con- 
tract. Kamps,  etc..  Drug  Co.  v. 
United  Drug  Co.,  104  Wis.  412, 
160  NW  271.  (3)  A  delay  of  a 
few  days  by  one  party  to  a  con- 
tract before  refusing  a  demand 
by  the  other  party  for  further  per- 
formance will  not  estop  it  to  rely  on 
a  prior  breach  by  the  party  making 
the  demand,  where  it  appears  that  it 
was  not  fully  advised  as  to  the  ac- 
tion of  the  other  party  and  had  no 
intention  of  waving  its  rights.  L,ou- 
denback  PertlllEer  Co.  v.  Tennessee 
Phosphate  Co.,  121  Fed.  298.  68  CCA 
220.   61   LRA  402. 

17.  Prentiss  v.  Lyons.  106  La.  382, 
29  S  944;  Taylor  v.  Goelet.  208  N.  Y. 
253,  101  NE  867.  AnnCaal914D  284 
faff  142  App.  Dlv.  467.  126  NTS 
1106];  Burchfleld  v.  Alpha  Process 
Co.,  45  Pa.  Super.  264;  Price  v.  Beach, 
20  Pa.  Super.  291;  Walker  v.  Mc- 
Murchie,  61  Wash.  489,  112  P  600; 
Beltlnck  v.  Tacoma  Theater  Co.,  61 
Wash.  132,  111  P  1045. 

18.  Beltlnck  v.  Tacoma  Theater 
Co..  61  Wash.  132.  Ill  P  1046. 

19.  U.  S.— Pore  River  Shipbuild- 
ing Co.  V.  Southern  Pac.  Co.,  219  Fed. 


387,  ;36  CCA  129. 

111. — Chicago  Trust,  etc.  Bank  v. 
Anderson  93  111.  A.  847  [aff  196  111. 
341,   63  NE  203]. 

N.  T. — Hayward  v.  Wemple,  1B2 
App.  Dlv.  196,  136  NTS  626;  Wash- 
burn V.  Rainier,  149  App.  Dlv.  800, 
134  NTS  301. 

Okl. — Skinner  v.  Scott,  29  Okl.  364, 
118   P  394. 

Va. — Bradley  v.  Tolson,  117  Va. 
467.  85  SE  466;-8Ute  Univ.  v.  Sny- 
der, 100  Va.  667,  42  SE  337;  Camp- 
bell V.  Eiastern  Bldg.,  etc..  Assoc.  98 
Va.  729.  87  SE  360:  Wilson  v.  Hund- 
ley, 96  Va.  96,  30  SE  492.  70  AmSR  837. 

wash. — Whitcomb  v.  Sager,  82 
Wash.   672,   144  P  922. 

B.  C. — Jackson  v.  Irwin,  etc,  Co. 
Ltd.,    7    WestWkly    815. 

[a]  AjmlloattOB  of  mis.  One  hav- 
ing Knowledge  of  facta  authorising 
the  rescission  of  a  contract  cannot 
file  a  claim  In  bankruptcy.  In  effect 
afflrming  It,  and  afterward  rescind  it. 
Washburn  v.  Rainier,  149  App.  Dlv. 
800.  134  NTS  301. 

ao.  WlUey  V.  Clements,  146  Cal. 
91.  79  P  860;  Stelter  v.  Fowler.  62 
Wash.   346.   113  P  1096,  114  P  879. 

31.  Richardson  v.  Lowe,  149  Fed. 
626.  681.  79  CCA  817  (where  the  court 
said:  "When  he  has  evidence  suffi- 
cient to  reasonably  actuate  him  to 
rescind  the  contract  on  which  he  has 
once  acted  no  subsequent  discovery 
of  cumulative  evidence  can  operate 
to  excuse  waiver  of  the  fraud  If  one 
has  In  the  meantime  occurred  or  to 
revive  a  once  lost  right  of  rescis- 
sion"). 

aa.  Wilson  v.  Hundley,  96  Va,  96, 
30  SE  492.   70  AhlSR  837. 

33.  McNaught  v.  Equitable  L. 
Assur.  Soc,  136  App.  Dlv.  774,  121 
NYS   447. 

34.  Slcklesteel  v.  Edmonds,  168 
Wis.  122,  147  NW  1024. 

35.  ModHlotlon  of  eontrae*  as  to 
ttnw  veaantUy  see  supra  It  604-615. 

36.  Kings  County  Water  Supply 
Co.  V.  Coney  Island  Jockey  Club,  11 
NYSt  282  [rev  other  grounds  14  NY 
St  696];  Good  Intent  Co.  v.  Hart- 
sell,  22  Pa.  277.  See  J.  R.  Watklns 
Medical  Co.  v.  Haynes,  (Ark.)  179 
SW  349  (holding  that  a  provision  In 
a  contract   reviving  a  previous  oon- 


the  effect  of  continuing  such  contract,  although  it 
may  show  a  subsequent  oral  agreement  on  the  same 
terms.^  Where  the  conditions  on  which  the  exten- 
sion of  a  contract  is  to  be  procured  have  been  ren- 
dered impossible  of  performance  by  a  subsequent 
contract  between  the  parties,  the  promisee  cannot 
be  held  to  have  forfeited  the  extension." 
■  Notice  or  request  for  extension.  Where  a  con- 
tract provides  that  it  shall  be  extended  on  notice 
or  request,  a  notice  or  request,  to  be  sufficient  for 
the  purpose  of  securing  the  extension,  must  be  in 
accordance  with  the  terms  of  the  contract.*^  Whrare 
a  privilege  to  renew  a  contract  is  not  dependent  on 
any  prior  botice,  it  is  sufficiently  exercised  by  con- 
tinuing to  act  under  the  contract.** 

tract,  and  providing  that  the  bonds- 
men thereunder  shall  be  aulBclent 
without  the  furnishing  of  any  new 
or  additional  bond,  justified  a  refusal 
of  defendant  to  perform  on  with- 
drawal of  plaintiff's  bondsmen).  Bat 
see  Boody  v.  Pratt.  88  N.  J.  L.  295, 
53  A  470  (holding  that  aa  agreement 
controlling  defendant's  credits  in  an 
account  with  plaintiffs,  which  was 
afterward  dosed,  would  not  neces- 
sarily apply  to  her  credit  in  an  ac- 
count subsequently  opened  with 
them,  unless  the  express  terms  of 
the  agreement  required  such  applica- 
tion). 

37.  Wolf  V.  Brook,  18  Que.  K.  B. 
17,  6  BastLR  244  [alt  32  Que.  Super. 
4871. 

38.  Frttts  V.  Swiss  Cleaners,  etc 
162  Ky.  277,  173  SW  B34. 

[a]  XUnstnktlOB. — Where  plaintiff 
who  had  a  reputa.tlon  as  a  glove 
cleaner  agreed  to  supervise  the  clean- 
ing of  all  gloves  offered  her  for 
cleaning  by  defendant,  and  that  de- 
fendant should  receive  a  percentage 
of  the  charges,  the  contract  required 
plaintiff  to  give  her  personal  atten- 
tion to  the  business,  plalntllTs  repu- 
tation being  one  of  the  inducements 
for  the  contract;  hence  plalntUt,  hav- 
ing quit  actively  supervising  the 
business,  cannot  require  defendant  to 
allow  her  to  exercise  her  option  for 
renewal  Prltts  v.  Swiss  Cleaners, 
etc,   162  Ky.   277,   172  SW  534. 

39.  Hopedale  Mach.  Co.  v.  Ent- 
wistle,  133  Mass.  443  (holding  that  a 
written  contract  of  employment 
whereby  the  employee  Is  required  to 
assign  to  the  employer  all  inventions 
made  by  him  "while  in  his  employ," 
which  by  Its  terms  has  expired,  can- 
not be  considered  as  existing  after- 
ward from  the  fact  that  it  has  been 
so  treated  by  the  employee  or  from 
the  fact  that  he  has  made  oral  state- 
ments that  he  was  bound  by  it). 

30.  Stafford  v.  Means,  ((}a  A.)  91 
SE  513. 

31.  Adams,  etc.,  Mfg.  Co.  v.  West- 
lake,  63  Fed.  588;  Monmouth  County 
Electric  Co.  v.  <?ons.  Oas  Co..  83  N. 
J.  L.  631,  83  A  900. 

33.  Jacob  Dold  Packing  Co.  v. 
Kings  County  Refrigerating  Co.,  162 
NTS  1086. 


For  later  ea«es.  developments  and  eliaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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XV.   PEBTOBMANOE  OS  BSEAOH 


[$  693]  A.  Neoeaaity  of  Perfonunee— 1.  In  Qvt- 
ermL  The  general  rule  is  that  the  pazties  to  a 
contract  are  bound  to  perform  it  according  to  its 
terms  where  they  are  soi  juris,  the  contract  violates 
no  rule  of  law  or  public  policy  and  no  fraud  or 
imposition  has  been  practiced,  particularly  when 
it  has  been  executed  by  the  other  party,**  although 
it  may  be  difficult  to  determine  the  rights  of  the 
parties  on  a  breach,"  or  although  the  contract  oper- 
ates harshly  or  unjustly  on  one  of  the  parties.** 
Although  a  contract  may  contain  some  provisions 
which  are  so  harsh  and  inequitable  that  they  will 
not  be  enforced  in  equity,  it  has  been  held  that 
equity  will  not  on  that  account  refuse  to  enforce 
its  valid  provisions.** 

Under  the  civil  law  the  codes  provide  that  obli- 
gations arising  from  contracts  have  the  force  of 


law  between  -the  contracting  party  and  must  be 
fulfilled  according  to  their  stipulations.** 

Wham  the  parties  mntnally  render  parfoimanoe 
impossible  the  contract  will  be  regarded  as  aban- 
doned.** 

Penalty  for  breach.  Ordinarily,  except  in  case 
of  contracts  specifically  enforceable,^  an  executory 
contract  may  be  broken  by  a  party  without  in- 
curring obligations  other  than  that  of  responding 
to  the  injured  party  in  damages.*' 

[i  694]  2.  Dependent  Covenants  or  Promises. 
Where  promises  which  form  the  consideration  for 
each  other  are  concurrent  or  dependent,**  the  fail- 
ure of  one  party  to  perform  will  dischaige  the  other, 
and  one  cannot  maintain  an  action  against  the  other 
without  showing  performance,  or  a  tender  of  per- 
formance, on  his  part,**  unless  such  performance 


as.  Fla. — ^Plne  liumber  Co.  v. 
Crystal  River  Lumber  Co.,  (5  Fla. 
254.  81  S  676;  Atlantic  Coast  Line  R. 
Co.  V.  Beasley.  04  Fla.  ill.  45  S  T«l. 

Minn. — Austin  ▼.  National  Casualty 
Co..   125  Minn.  190,  147  NW  281. 

Mo. — ^Pittaburs  Brldse  Co.  v.  St. 
Louis  Transit  Co.,  ISE  Mo.  A.  579,  lit 
SW  4*7  [transf  20S  Mo.  17*.  lOt  8W 
546]. 

N.  H. — Brown  v.  Randall,  77  N.  H. 
5»4.   »0  A  786. 

N.  T. — Title  Quarantae,  etc.,  Co.  v. 
Stembergr.  119  App.  Div.  28,  101  NTS 
857:  Metsi^er  t.  Bdaon,  85  Mlac.  888, 
5S  NTS  61;  Dempsey  T.  Homer,  17 
Misc.   616.  40  NTS  868. 

Vt. — Morgan  v.  Tucker,  78  Vt.  86, 
61  A  SS3. 

Va. — Brown  v.  Surry  Lumber  Co., 
113  Va.  603.  78  SB  84. 

[a]  AvpUoatloB  of  mla^— Where 
plaintiff  Dased  his  right  to  recover 
on  an  express  contract  which  he 
claimed  had  been  fully  executed,  and 
his  contention  was  put  in  issue  by 
the  pleadings  and  evidence,  it  was 
not  error  to  instruct  that.  If  there 
was  a  contract  between  the  parties, 
they  would  be  bound  thereby;  and  If 
a  contract  is  made  it  is  the  duty  of 
courts  and  juries  to  enforce  It  as 
made.  Bennett  v.  Burkhalter,  128 
Ga.   164,  57  SB  231. 

34.  Silver  v.  Graves,  210  Mass.  16, 
95  NE3  948;  Klaustenneyer  v.  Cleve- 
land Trust  Co.,  89  Oh.  St.  142,  lOS  NB 
278;  Law  Reporting  Co.  v.  Texas 
Grain,  etc.,  Co.,  (Tex.  Civ.  A.)  168 
SW  1001.  See  Havre  De  Grace  Real 
Est.,  etc.,  Co.  V.  Havre  De  Grace,  102 
Md.  33,  61  A  662  (holding  that  one 
who  has  received  benefits  under  a 
written  contract  cannot  excuse  bis 
failure  to  comply  with  it  on  the 
ground  that  there  was  an  under- 
standing, not  embodied  in  the  writ- 
ing, that  the  other  party  should  do 
something  more). 

[a]  IUastratioB,^.A  party  con- 
tracting to  furnish  the  testimony  at 
a  hearing  before  the  Interstate  com- 
merce commission  at  a  specified  sum 
per  folio, is  entitled  to  recover,  al- 
though the  transcript  of  tbe  testi- 
mony was  returned  by  the  adverse 
party  within  a  reasonable  time.  Law 
Reporting  Co.  v.  Texas  Grain,  etc, 
Co..   (Tex.  dv.  A.)  168  SW  1001. 

30.  Henry  v.  McCardell,  IE  Tex. 
Civ.  A.  497.  40  SW  172.  See  Gold- 
smith v.  Holland  Trust  Co.,  6  App. 
Div.  104.  38  NTS  1032  (holding  that 
an  action  will  He  for  breach  of  an 
agreement  to  loan  money,  although 
the  loan  was  to  have  been  payable 
on  demand,  where  it  was  maoe  for  a 
special  contingency  which  negatived 
the  idea  of  its  Immediate  return). 

"As  a  valid  contract  and  Its  breach 
are  alleged.  It  cannot  be  admitted 
that  the  defendant  has  no  remedy. 
The  contract  is  of  that  indefinite 
character  which  gives  rise  to  great 
difficulty  in  determining  the  Just 
.measure  of  redress  for  ita  breach, 
but  we  think  It  may  b«  safely  said 


that  no  authority  entitled  to  be  fol- 
lowed would  warrant  a  court  in  de- 
nying any  redress  whatever  when 
properly  claimed."  Henry  v.  Mc- 
Cardell. 16  Tex.  Cnv.  A.  497,  600.  40 
S'VfT  172 
se.     See  infra  I  706. 

37.  Michigan  Cent.  R.  Co.  v. 
Chicago,  etc..  R.  Co.,  182  Mich.  814, 
98  NW  882. 

38.  See  code  provisions;  and  cases 
infra  this  note. 

[a]  Xa  rorto  JUeo  this  provision 
is  made  by  the  civil  code  |  1058 
which  is  a  reJSnactment  of  art  1901 
of  the  old  civil  code.  See  Hoffman  v. 
Ciuadrado,  14  Porto  Rico  673;  Sola  v. 
Orcasitas.  11  Porto  Rico  78;  Floren- 
san  V.  Ouanice  Central,  10  Porto  Rico 
187;  Cordova  v.  Banco  Bspanol  de 
Puerto  Rico,  8  Porto  Rico  514;  Ruls 
de  Val  V.  Vlrella.  7  Porto  Rico  58. 

[b]  b  Xonlslaaa  every  condition 
of  a  contract  must  be  performed  In 
the  manner  that  It  Is  probable  the 
parties  wished  and  intended  that  it 
should  be.  Rev.  Civ.  Code  art  2087; 
Adeline  Sugar  Factory  Co.  v.   Bvan- 

S»line  Oil  Co.,  121  J^  961,  46  8  885; 
arr  v.  Henderson,  106  La.  691,  80  S 
168. 

8e.  Holaheler  v.  Hayes.  188  Cal. 
466,   65   P  988. 

40.  dee  Specific  Performance  [36 
Cyc  5611. 

41.  Hixson   Map  Co.   v.   Nebraslia 
41.     Hlxson  Map  Co.   v.   Nebraska 

Post  Co.,  6  Nebr.  (Unoff.)  388.  98  NW 
878;  Fulton  v.  Canno,  162  App. 
Div.  203,  147  NTS  721;  Dunham 
V.  Hastings  Pavement  Co.,  86  App. 
Div.  360,  88  NTS  835;  Coraatock 
V.  J.  R.  Droney  Lumber  Co.,  69 
W.  Va.  100,  71  SB!  265:  Lincoln  v. 
Charles  Ashular  Mfg.  Co.,  142  Wis. 
475,  125  NW  908.  28  LRANS  780: 
Maiueg  V.  Hatten  Lumber  Co.,  140 
Wis.  881.' 122  NW  1057;  Richards  v. 
Manitowoc,  etc..  Tract.  C!o.,  140  Wis. 
85,  121  NW  987.  133  AmSR  1063.  See 
Pueyo  V.  Real  Hermanos,  18  Porto 
Rico  831  (holding  that  Rev.  Civ.  Code 
I  1091  which  allows  the  injured 
party  to  elect  between  the  fulfillment 
of  the  contract  and  indemnity  for 
damages  is  not  applicable  to  a  con- 
tract containing  a  penal  clause  of  a 
personal  character  wherein  the 
parties  have  agreed  on  a  penalty  la 
case  of  nonfumllment  of  the  con- 
tract). 

Ja]  Blflit  to  break  oontraot. — 
"Either  party  to  a  contract,  however 
solemn  its  character  or  binding  its 
form,  has  the  power  to  violate  it,  and 
the  courts  of  law  give  no  redress  to 
him  who  is  injured  except  compen- 
satory damages,  but  it  Is  not  ac- 
curate in  law  or  In  morals  to  say 
that  a  party  has  a  right  to  break  its 
contract.  It  would  be  to  assert  that 
it  is  legally  right  to  do  what  Is 
legally  wrong.  A  person  bound  by  a 
contract  to  do  or  not  to  do  a  thing 
may  find  it  to  his  advantage  not  to 
keep  his  engagement,  for  the  obliga- 
tion, may  be  more'  onerous  than  the 


damages  likely  to  be  Imposed  for  its 
breach,  but  the  violation  of  the  con- 
tract cannot  be  regarded  as  a  con- 
tractual right.  One  party  may  notify 
tbe  other  party  to  the  contract  that 
ha  will  proceed  no  further  in  its 
execution,  and  then  it  is  for  su6h 
party  to  accept  tbe  situation  and 
terminate  all  relations,  sue  for  the 
breach,  or  negotiate  other  terms  for 
the  performance  of  the  duties  im- 
posed by  the  violated  contract." 
Rowland  Lumber  Co.  v.  Ross,  100 
Va.  176,  281.  40  SB  921. 

Bsmedles  yiovldsd  to  ooatzsot  see 
infra  i  790. 

■tovplBf  farther  paxfonaaBoe  see 
Infra  11  725-788. 

Damages  for  Iwsaoh  of  ooatnot 
see  Damages  {It  Cyc  165]. 

40.  Ooastraetioa  of  soatxaet  as  8o 
depsBdsBoj  of  stlpnlatUnw  see  supra 
il  6(8-644. 

43.  U.  S.— Warren  v.  ^toddart.  106 
U.  8.  824.  26  L.  ed.  1117;  Jones  v. 
U.  8..  96  U.  S.  24,  24  L.  ed.  844; 
Lowber  v.  Bangs,  1  Wall.  728,  17  L. 
ed.  768  [rev  2  F.  Caa.  No.  840,  2  Cliff. 
157];  Dermott  v.  Jones,  23  How.  220. 
IS  L.  ed.  441;  Philadelphia,  etc..  R. 
Co.  V.  Howard,  13  How.  307,  14  "U  ed. 
157;  Hyde  v.  Booraem,  16  Pet.  169. 
10  L.  ed.  926;  Davis  v.  Ins.  Co.,  282 
Fed.  843;  Woodward  Co.  v.  Conway 
Co.,  239  Fed.  818;  Burpee  v.  Guggen- 
heim, 226  Fed.  214;  Lima  Locomotive, 
etc.,  Co.  V.  National  Steel  Castings 
Co.,  155  Fed.  77,  83  CCA  698,  11 
LRANS  713;  Weed  v.  Centre,  etc.,  R. 
Co.,  188  Fed.  474;  Hull  Coal,  etc.,  Co. 
V.  Einpire  Coal,  etc.,  Co..  118  Fed.  256, 
51  C<3A  213;  Bx  p.  Koehler,  24  Fed. 
107;  Blowers  v.  One  Wire  Rope  Cable, 
etc.,  Co.,  21  Fed.  352;  The  Alida.  12 
Fed.  343;  Bangs  v.  Lowber.  2  F.  Cas. 
No.  840.  2  Cliff.  167  [rev  on  Other 
grounds  2  Wall.  728,  17  L.  ed.  7681; 
Goodwin  V.  Lynn.  10  F.  Cas.  No.  6.663. 

4  Wash.  C.  C.  714. 

Ala. — Hartsell  v.  Turner,  71  S  658; 
Long  v.  Addix,  184  Ala.  236.  63  S  982; 
Aarnes  v.  Windham,  137  Ala.  513,  34 

5  816;  Bienville  Water  Supply  Co.  v. 
Mobile,  125  Ala.  178.  27  3  781;  Kirk- 
land  V.  Oates,  25  Ala.  466;  Drake  v. 
Ooree,  12  Ala.  409;  Davis  v.  Adams, 
18  Ala.  264;  Davis  v.  Wade.  4  Ala. 
208;  Taylor  v.  Rhea,  Minor  414. 

Arls. — Bouvler  v.  Brass,  12  Aris. 
310.  100  P  789;  World's  Fair  Mln.  Co. 
v.  Powers.  12  Aris.  285,  290,  100  P 
957  felt  CycJ. 

Arlc. — Federal  Realty  Co.  v.  Bvana, 
120  Ark.  269,  179  SW  344;  Hefllngton 
v.  Sturgis,  132  SW  920;  Berman  v. 
Shelby,  93  Ark.  472,  12S  SW  124;  Har- 
ris Lumber  Co.  v.  Wheeler  Lumber 
Co..  88  Ark.  491,  115  SW  168;  Haney 
V.  Caldwell.  43  Ark.  184;  Humphries 
v.  Goulding,  3  Ark.  581;  Manuel  v. 
Campbell,  3  Ark.  324;  Kuykendall  v. 
Gllbreath,  3  Ark.  122. 

Cal. — Bayly  v.  Lee,  162  P  96;  Los 
Angeles    Gas,    etc.,    Corp.    v.    Amal- 

famated  Oil  Co.,   168  Cal.   140.  142  P 
S;    (Cameron   v.    Burnham,    146   Cal. 
680.  80  P  929;  Peasley  v.  Hart,  66  Cal. 
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has  been  excused,'*  the  general  mie  being  that  a 
,  person  who  has  himself  broken  a  oontraot  oannot 


reeoyer  on  it.^    Where  aets  are  to  be  performed 
by  each  party  at  the  same  time,  neither  party  ean 


622,  4  P  537;  Qreen  v.  Covlllaud.  10 
Cal.  117,  70  AmD  725;  Fairbanks  v. 
Zimmerman,  30  Cal.  A.  81,  167  P  509; 
Qillln  V.  Hopkins,  28  Cal.  A.  679,  153 
P  724;  Harrison  v.  Turner,  27  Cal.  A. 

428,  160  P  396. 

Conn. — Smith  v.  Lewis.  24  Conn. 
624,  63  AmD  1$0:  Hammond  v.  Oil- 
more,  14  Conn.  479;  Bean  v.  Atwater, 
4  Conn.  3,  10  AmD  91. 

Del. — Merrltt  v.  Layton,  24  Del. 
212,  76  A  796;  Houston  v.  Spruance, 
4  Del.  117. 

Fla. — Otstott  V.  Merrjrman,  71  Pla. 
362,  71  S  278. 

Qa — Herrlngton  v.  Jones,  132  Oa. 
209,  63  SE  882;  Bennett  v.  Burk- 
halter,  128  Oa  164,  67  SE  281:  Vir- 
ginia L.  Ins.  Co.  V.  Proctor,  18  Ga  A. 
617,  89  SE  1088;  McDaniel  v.  Mallery 
Bros.  Mach.  Co..  6  Oa.  A.  848,  66  SE 
146;  Foote  V.  Houchln  Mfg.  Co.,  2 
Oa  A.  196.  68  SB  868. 

111. — Chlcagro  Chemical  Nat.  Bank 
V.  World's  Columbian  Exposition,  170 
111.  82,  48  NE  331  [aff  (7  111.  A.  169]; 
Stephany  v.  Castan,  168  111.  63,  48  NE 
206  fall  68  111.  A.  662];  Clark  v.  Weis, 
87  in.  438,  29  AmR  60;  Knickerbocker 
I>.  Ins.  Co.  V.  Seeleman,  83  111.  446; 
Crabtree  v.  Levings,  63  111.  626; 
Mecum  v.  Peoria,  etc.,  R.  Co.,  21  111. 
688;  Schoonover  ▼.  Christy,  30  111. 
426;  Bishop  v.  Newton,  20  111.  176; 
Balrd  v.  Evans,  20  111.  29;  Dunn  v. 
Moore,  16  111.  161;  Brown  v.  Cannon, 
10  111.  174;  Trainor  t.  Chicago 
Sandoval  Coal  Co.,  194  111.  A.  118; 
Raphael  v.  McOraw,  185  111.  A.  406; 
International  Text  Book  Co.  v.  Mack- 
horn,  168  111.  A.  548;  Pinch  v.  New 
Ohio  Washed  Coal  Co.,  156  111.  A.  689; 
Sattler  v.  Oliver,  138  111.  A.  210  [an 
233  111.  536,  84  NE  662];  Newman  v. 
Tlchenor,  107  111.  A.  63;  Van  Sicklen 
V.  Ballard,  97  111.  A.  640;  King  v. 
Radeke,  74  111.  A.  369  [aff  176  111.  72, 
61  NE  698]:  Covington  v.  Sink.  63  111. 
A.  527;  Anderson  v.  Taylor,  29  111.  A. 
338;  Waldron  v.  Brazil,  etc..  Coal  Co., 
7  111.  A.  642. 

Ind. — Skehan  v.  Rummel,  124  Ind. 
347,  24  NE  1089;  Harshman  v.  Heavi- 
lon,  95  Ind.  147;  McClellan  v.  Coffin, 
93  Ind.  466;  Summers  v.  Sleeth,  45 
Ind.  698;  Irwin  v.  L,ee,  34  Ind.  319; 
Morton  v.  Kane,  18  Ind.  191;  Ireland 
v.  Chauncey,  4  Ind.  224;  Ellis  v.  Hub- 
bard, 4  Ind.  206;  Heaston  v.  Colgrove. 
3  Ind.  265;  Mooney  v.  U.  S.  Industrial 
Pub.  Co..  27  Ind.  A.  407,  61  NE  607; 
Sutton  V.  Fulton,  11  Ind.  A.  696,  38 
NE  1093;  Current  T.  Fulton,  10  Ind. 
A.  617,  38  NE  419. 

Iowa — White  v.  Day,  56  Iowa  248, 
9  NW  210;  Smith  v.  Cedar  Rapids, 
etc.,  R.  Co.,  43  Iowa  239;  Anamosa  v. 
Wurabacher,  37  Iowa  26. 

Kan. — ^Winfleld  Water  Co.  v.  Win- 
Deld,  61  Kan.  104,  33  P  714. 

Ky. — Frankfort,  etc.,  R.  Co.  v. 
Jackson,  153  Ky.  634,  156  SW  103; 
Walling  V.  Walnscott,  162  Ky.  366, 
163  SW  463:  Hollerbach.  etc..  Con- 
tract Co.  V.  Wllklns,  130  Ky.  51,  112 
SW  1126;  Foster  v.  Watson,  16  B. 
Mon.  377;  McLure  v.  Rush,  9  Dana 
64;  Hawley  v.  Mason,  9  Dana  32,  33 
AmD  522;  Brown  v.  Loicens  3 
Dana  473:  Aldridge  v.  Birney,  7  T.  B. 
Mon.  344  18  AmD  183:  Baker  v. 
Legrand,  Lltt.  Sel.  Cas.  253;  Barry  T. 
Alsbury,  Lltt.  Sel.  Cas.  149;  Conn  v. 
Lewis.  5  Lltt.  66;  McCall  v.  Welsh. 
3  Bibb  289;  Carrell  v.  Collina,  2  Bibb. 

429.  See  Bscott  v.  White  10  Bush 
169  (holding  that  there  can  be  no 
recovery  on  quantum  meruit). 

La. — Vredenburg  v.  Baton  Rouge 
Sugar  Co.,  62  La  Ann.  1666,  28  S  122; 
OoTdIng  V.  Petit.  20  La  Ann.  606; 
Provosty  v.  Putnam,  19  La,  Ann.  84; 
Laidlaw  v.  Tyson,  18  La.  378;  Kim- 
ball v.  Dreher,  1  La.  208. 

Me. — Russell  v.  Oxford  County 
Patrons  of  Husbandry  Mut.  F.  Ins. 
Co..  107  Me.  362,  78  A  459;  Williams 
V.  Hagar,  50  Me.  9. 

Md. — Coates  v.  Sangston,  6  Md.  121. 

Mass. — Clark  v.  Oulesian,  197  Mass. 


492,  84  NE  94;  Gates  v.  Ryan,  115 
Mass.  696;  Smith  v.  Boston,  etc..  R. 
Co.,    6    Allen    262;    Cadwell    v.    Blake, 

6  Gray  402;  Mill  Dam  Fdy.  v. 
Hovey,  21  Pick.  417;  Hunt  v.  Liver- 
more,  6  Pick.  395;  WilUngton  v.  West 
Boylston,  4  Pick.  101;  Couch  v.  Inger- 
soU,  2  Pick.  292;  Johnson  v.  Reed,  9 
Mass.   78,    6  AmD   36. 

Mich. — Lansing  Tumverein  Soc.  v. 
Carter,  71  Mich.  608,  39  NW  851. 

Minn. — Wasser  v.  Western  Land 
Securities  Co.,  97  Minn.  460,  107  NW 
160. 

Miss. — Leek  Milling  Co.  v.  Lang- 
ford,  81  Miss.  728,  S3  S  492;  Fultz  v. 
House,  14  Miss.  404. 

Mo. — ^Browning  v.  North  Missouri 
Cent  R.  Co.,  188  SW  148;  Kreltz  v. 
Egelhofr,  132  SW  1124;  Meyer  v. 
Christopher,  176  Mo.  680,  75  SW  760; 
Larimore  v.  Tyler,  88  Mo.  681;  Tur- 
ner V.  Mellier,  69  Mo.  626;  Caldwell 
v.  Dickson,  26  Mo.  60;  Denny  v.  Kile, 
16  Mo.  460;  International  Text-Book 
Co.  V.  Schwlckrath,  (A.)  179  SW 
723;  Gilflllan  v.  Welch,  174  Mo.  A. 
1,  160  SW  32,  84  [clt  Cyc];  lola 
Portland  Cement  Co.  v.  UUmann,  169 
Mo.  A.  235,  140  SW  620;  Daly  v. 
Carthage,  143  Mo.  A.  664,  128  SW 
266;  Carrablne  v.  Cox,  136  Mo.  A. 
370,  117  SW  616;  McCrary  v.  Thomp- 
son, 128  Mo.  A.  696,  100  SW  636; 
Missouri  Edison  Electric  Co.  v.  M. 
J.  Steinberg  Hat,  etc.,  Co.,  94  Mo.  A. 
543,  68  SW  383;  Randolpli  v.  Frlck, 
67  Mo.  A.  400;  Blllups  v.  Daggs,  38 
Mo.  A.  367.  See  Moore  v.  Waldo,  69 
Mo.   277. 

Nebr. — Omaha  Cons.  Vinegar  Co. 
V.  Burns,  44  Nebr.  21,  62  hfW  801; 
Chicago,  etc.,  R.  Co.  v.  Cochran,  42 
Nebr.  531,  60  NW  894;  Reynold*  v. 
Burlington,  etc.,  R.  Co.,  11  Nebr.  186, 

7  NW  737. 

N.  H.— Bean  v.  Fltxpatrick,  67  N. 
H.  225,  38  A  722;  Elliott  v.  Heath,  14 
N.   H.   131. 

N.  J.— Pry  V.  Miles.  71  N.  J.  L. 
293.  59  A  246;  Nassau  v.  Guttrldge, 
70  Vr.  J.  L.  191,  66  A  187;  Shinn  v. 
Roberts,  20  N.  J.  L.  436,  43  AmD 
636:  Chew  v.  Egbert.  14  N.  J.  L.  446. 

N.  T. — ^Delaware  Trust  Co.  v. 
Calm,  195  N.  T.  281.  88  NE  53  [rev 
122  App.  DiV.  660,  107  NTS  8131; 
Duffleld  V.  Johnston,  96  N,  Y.  369 
[aff  10  Daly  360];  Oakley  v.  Morton, 
11  N.  Y.  25,  62  AmD  49:  Grant  v. 
Pratt,  62  App.  Div.  640,  66  NYS  486; 
Johnson  v.  Tyng,  1  App.  Div.  610.  37 
NYS  616;  Johnson  v.  Tyng,  68  Hun 
501,  12  ^fYS  680;  Martin  v.  Leggett. 

4  E.  D.  Smith  255;  Caluwaert  v. 
Schaplro,  90  Misc.  301,  152  NYS  1016; 
Westwood  v.  Cole,  66  Misc.  63,  120 
NYS  884  [rev  on  other  grounds  139 
App.  Div.  841,  124  NYS  97];  Tyng  v. 
Good,    13   NYS    603;    Smith   v.    Clark, 

5  NYSt  165;  Dakln  v.  Williams,  11 
Wend.  67;  Dey  v.  Dox,  9  Wend.  189, 
24  AmD  137;  Albany  Dutch  Church 
V.  Bradford,  8  Cow.  457;  Cunningham 
V.  Morrell,  10  Johns.  203,  6  AmD  332. 

N.  C. — Charlotte  Builders'  Supply 
Co.  V.  Burrlss  Metal  Roofing  Co.,  160 
N.  C.  443,  76  SE  498;  DUGker  v.  Coch- 
rane, 92  N.  C.  597;  Boyett  v.  Bras- 
well,  72  N.  C.  260;  Dwiggins  v.  Shaw, 
28  N.  C.  46;  Brlttaln  v.  Smith.  9 
N.  C.  572.  See  Culbreth  v.  Atlantic 
Coast  Line  R.  Co.,  169  N.  C.  723,  724, 
86  SE  624  [clt  Cyc]  (denying  recov- 
ery on  quantum  meruit). 

N.  D. — Kupfer  v.  McConviUe,  36 
N.  D.  622,  161  NW  283;  Sunshine 
Cloak,  etc.,  C!o.  v.  Roquette,  80  N.  D. 
143,    152   NW   359,    LRA1916E   932. 

Oh. — Mehurin  v.  Stone,  37  Oh.  St. 
49;  Hounsford  v.  Fisher,  Wright  680; 
Dunham  v.  Dayton,  etc,  R.  Co..  3 
Oh.  Dec.   (Reprint)  329. 

Pa. — Miller  v.  Reading  Hotel  Co.. 
248  Pa  541,  94  A  226;  Becker's 
Est..  166  Pa  313,  31  A  95;  Morrow 
V.  Waltz.  18  Pa.  118;  Stokes  v.  Bur- 
rell.  3  Grant  281:  McCrellsh  v. 
Churchman.  4  Rawle  26;  Stout  v. 
Rassel,  2  Yeates  334;  Philadelphia 
Nat.   (ras  Co.'s  App.,    1   Pennyp.    100; 


Harris'   App.,   9    Pa.   Caa.    833.    13   A 

741;  BnterlJne  v.  Miller,  J7  Pa. 
Super.  463:  Dunshee  v.  Travelers' 
Ins,  Co.,  ZS  Pa.  Super.  669;  Flory 
Mfg.  Co.  V.  Bangor  Slate  Co.,  20  Pa. 
LUst.  967;  Com.  Title  Ins.,  etc.,  Co. 
V.  EIUb,  18  Pa.  Co.  41;  Heater  v. 
Mi^Nelllc,    6    Pbila    234. 

Philippine. — Mateos  v.  Lopez,  6 
I  hlljpplnc  2QS;  Montellbano  v.  Le- 
riesma,   4  Philippine  692. 

Porto  Rico.^<;olberg  v.  Trigo.  16 
Porto  Rico  696;  Portela  v.  Porto 
H.ican-Anjerlcan  Tobacco  Co.,  4  Porto 
Rico   29. 

R.  t. — Marsh  v.  Babcock.  68  A  47i. 

a.  C, — Law  V.  House,  21  S.  C.  L. 
CSS, 

8.  D.— Davis  V.  JefMs,  6  S.  D.  362. 
53   NW   816. 

Tenn. — Bradford  v.  Gray,  S  Terg. 
463. 

Tex. — Hood  v.  Raines,  19  Tex.  400; 
Roberts  v.  Atwood,  (Civ.  A.)  188  SW 
1014:  Comanche  v.  Holt,  (Civ.  A.) 
I  TO  8W  13S;  Waller  0>unty  v.  Mc- 
[>ade,  25  Tex.  Civ.  A.  280.  60  SW 
1(103;  Djivia  V.  Yates,  1  Tex.  A.  Civ. 
Cas.   9   265.  . 

Vt.— Faulkner  v.  Hebard.  IC  Vt. 
452:    PalKe   v.   Hammond.  26  Vt.    376. 

Va.— Brock  enbrough  v.  Ward.  4 
risnd.  (25  Va.)  362;  Robertson  v. 
Robertson.    3  Rand.    (24  Va)    68. 

Wash.— Williams  V.  Wright.  68 
Wash.   341.   123  P  446. 

Wis.— Moha  V.  Hudson  Boxing 
rlub.  164  Wis.  426.  160  NW  266.  L.RA 
UlTB  123S:  Rogers-Ruger  Co.  v. 
.McCord,  U6  Wis.  261.  81  NW  686; 
Relndl  v.  Heath,  116  Wis.  319,  91 
XW  734;  Warren  v.  Bean,  6  Wis. 
120. 

Eng. — Measures  Bros.,  Ltd.  v. 
Measures,  [19101  2  Ch.  248;  Stavers 
V-  CurlJtig,  3  Blng.  N.  Caa.  355,  32 
ECL  169.  132  Reprint  447;  Glaze- 
brook  V.  Woodrow,  8  T.  R.  866,  101 
Reprint  1436:  Morton  v.  Lamb,  7  T. 
H.  125,   toi  Reprint  890,  23  ERC  600. 

Can. — Dominion  Textile  Co.  v. 
Ansers.  41  Can.  S.  C.  185. 

Man. — Manitoba  Electric  Light. 
etc,  Co.  V.   Winnipeg.  2  llAO.  177. 

N.  S.— Hyland  v.  Harrison,  49  N. 
!^.  TE;  Sutherland  v.  Westbavar,  39 
X.    S.    62. 

Ont. — Crawford  v.  Law,  11  OntWR 
liti. 

(Jue. — Cyr  v.  Lecours,  47  Que. 
Super.  86:  Marsolais  v.  Willett.  17 
Uue.  Super.  262;  HlnkeU  v.  Club 
i.'hampetre    Canadlen,    16    RevLegNS 

M.  Ala.— Long  v.  Addlx,  184  Ala 
^36.    63   S  982. 

Aril. — World's  Pair  Mln.  Co.  v. 
Powers.   12  Aria  285,  100  P  957. 

Ind. — Skehan  v.  RummeL  134  Ind. 
34  7.   24   NK  1089. 

Mb, — Russell  v.  Oxford  0>unty 
I'atrons  of  Husbandry  Mut.  F.  Ins. 
I/O.,  107  Me.  362,  78  A  459. 

Md. — Oldevrurtel  v.  Sevan.  117  Md. 
t.  IS,  84   A  66. 

Mo. — lola  Portland  Cement  Co.  v. 
I'llmann,  169  Mo.  A.  236,  140  SW 
';20. 

Nebr. — Lapham  v.  Bossemeyer.  6 
Xetir.    (Unoft.)   343,   98  NW  699. 

N.  n.^Kupfer -'V.  McConvlIle,  36 
X.    D.    622,    t«l    NW   283. 

S.  C— Grifflth  V.  Newell,  69  S.  C. 
:100,    4S    SE   259. 

Bxcoaes  for  perfonnaaoe  see  infra 
jj    :06-73S. 

48,  U.  S.— Catterlln  v.  Voney,  177 
Fed.  627:  Omaha  Water  Co.  v. 
Omaha,  166  Fed.  922,  85  CCA  64; 
.s'atJonal  Surety  Co.  v.  Long,  125  Fed. 
S-fT,  60  CCA  623;  Loudenback  Fer- 
tiliser Co.  v.  Tennessee  Phosphate 
Co.,  12t  Fed.  298,  68  CCA  220,  61 
I>RA  402. 

Ala.— White  V.  White,  107  Ala. 
417,  18  S  3:  Thomas  v.  Smoot.  2  Ala. 
A.  407,   56   S  1. 

Fla. — Hall    v.    Hardaker.    61    Fla. 
267.    65   S   977. 
,,J"-«'^!iS^;V™«-«'n.   149   111.   A. 
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maintain  an  action  against  the  other  without  per- 
formance, or  tender  of  performance,  on  his  part.** 
So  where  a  party  sues  on  a  special  contract  to  re- 
cover compensation  due  on  .it^  performance,  he 
must  show  performance  on  his  part  or  a  legal 
excuse." 

DepMideat  contriMta.  Where  the  execution  of  one 
contract  constitutes  the  consideration  for  the  exe- 
cution of  another,  a  breach  of  the  second  oonttaet 
may  prevent  an  aetion  on  the  first." 

[t  696]  3.  Indepeadffiit  Oovwuuita  or  Promiaes. 
A  failure  to  perform  an  independent  stipulation,* 
while  it  may  subject  the  party  failing  to  damages,'* 
does  not  constitute  a  bar  to  the  right  of  such 
party  to  recover  for  a  breach  of  the  promise  made 
to  hun  and  does  not  excuse  the  party  on  the  other 
side  from  the  performance  of  all  stipulations  on 
his  part."  Certain  stipulations  in  a  contract  may 
be  mutual  and  independent  while  others  relating  to 
the  same  subject  matter  may  be  dependent  and 
mutually  conditional,  in  which  case  a  recovery  may 
be  had  for. a  breach  of  the  independent  covenants 


without  performance  on  the  part  of  the  person 
seeking  recovery." 

[i  696]  4.  Entire  and  SemnM»  Oontracts. 
Where  a  o«ntract  is  entire  in  its  nature,  a  recovery 
cannot  be  had  until  performance  has  been  6om- 
pleted,**  and  where  the  contract  is  severable  re- 
eovery  may  be  had  of  the  comjiensation  apportioned 
to  eaeh  part  thereof  as  performance  progresses.'^ 

[i  697]  6.  AttematlTe  Promises  and  Election. 
Where  the  promise  is  in  the  alternative  to  do  one 
or  the  other  of  certain  things,  the  promisor  vis  bound 
to  perform  in  one  or  the  other  of  the  ways  speci- 
fied" If  the  promisor  has  the  election,  he  can  be 
charged  with  a  breach  only  when  he  refuses  to  per- 
form both.  As  a  rule  the  person  who  is  to  perform 
the  contract  has  a  right  to  elect  which  one  of  the 
alternative  promises  he  will  perform  i"'  but  the  elec- 
tion may  be  expressly  given  to  the  promisee."  If 
the  promisee  has  the  election,  he  must  generally  give 
notice  of  his  election  to  the  promisor  before  he  can 
charge  him."  If  a  person  receives  special  articles 
of  another,  and  promises  to  return  them  within  a 


Ky. — Burley  Tobacco  Soc.  v. 
ThonULB.  146  Ky.  7S0.  141  SW  67: 
,  Burley  Tobacco  Soc.  t.  Thomaa,  14S 
\  Ky.  748,  141  SW  66;  QermaD-Anierl- 
can  Security  Co.  v.  McCulloch.  89 
SW  {,  28  KyL.  133:  Stapleton  v. 
EwelL    56    SW   917.    21    ^L.   1634. 

Mich. — ^Wtlllama  v.  Hodges,  41 
3Iich.    896,   8   NW    188. 

Kebr. — Hale  v.  Sheehan,  62  Nebr. 
184.   71  trw  1019. 

N.  T. — Hudson  River  Water  Power 
Go.  V.  Olena  Falls  Portland  Cement 
Co.,  109  App.  Dlv.  919,  96  NTS  1187' 
laJt  186  N.  Y.  697  mem,  79  NB  1107 
mem];  Hudson  River  Water  Power 
Co.  V.  Glens  Falls  Portland  Cement 
Co.,  107  App.  Dlv.  648,  95  NTS  421: 
Leibel  v.  Light,  80  KUac.  434,  62  NTS 
535.  / 

N.  C— Owens  v.  Wright,  161  N.  C. 
127,  76  SB  736,  AnnCaaltl4D  1021; 
Charlotte  Builders'  Supply  Co.  v. 
Burris*  Metal  Roofing  Co.,  160  N.  C. 
448,  76  SB  498:  &illard  v.  Travelers' 
Ins.  Co.,  119  N.  C.  182,  26  SB  867. 

Philippine. — Oavleres  v.  Broto,  18 
Philippine  166. 

WiB. — Collat  V.  OotUchalk.  142 
Wis.  503,  126  NW  967. 

Eng. — Dingwall  t.  Burnett,  [1912] 
Ct.   Sess.  Caa.   1097. 

4&  Ala. — Qriffin  v.  Baas  Fdy., 
etc.,   Co-  186  Ala.  490,   88^  S  177. 

Ga. — ^Bmce  v.  Crews,  z9  Ga.  644, 
99  AmD  467. 

III. — Clark  V.  Weis,  87  111.  488,  29 
AmR  60. 

Ind.— Nlpp  V.  Diskey,  81  Ind.  214, 
42  AmR  124;  MeriweUier  y.  Carr.  1 
Blackf.  413. 

Me.— -Brown  v.  Gammon,  14  Me. 
276. 

Maaa. — Dana  v.  King,  2  Pick.  166. 
•  N.  T. — ^Delaware  Trust  Co.  V.  Calm. 
196  N.  T.  231,  88  NB  63;  Flckett  v. 
Brice,  22  HowPr  194;  Northrup  v. 
Northrup,  6  Cow.  296;  Robb  v.  Mont- 
gomery, 20  Johns.  16;  Htu-dln  T. 
Kretslnger,  17  Johns.  293;  Green  v. 
Reynolds,  2  Johns.  207. 

Or. — ^Powell  V.  Dayton,  ate.  R.  Co., 
14  Or.   866,  12  P  666. 

Tex. — ^Kelly  v.  Webb,  27  Tex.   368. 

Vt.— Paige  V.  Hammond.  26  Vt  876. 

Va. — Bailey  v.  Clay,  4  Rand.  (26 
Va.)   346. 

Wash. — McCormick  v.  Tappendorf, 
61   Wash.   812.   99  P  2. 

47.  111. — ^International  Text  Book 
Co.  V.  Mackhom,  168  111.  A.  543; 
McOuire  v.  Bransfield,  147  111.  A.  641. 

Ky. — Bibb   v.    Hunter,    2    Duv.    494. 

La. — Godehaux  v.  Chicago  Lumber, 
etc.,  Co.,   131   La.  112,  69   S  33. 

Md. — Oldewurtel  v.  Bevan,  117  Md. 
646.  84  A  86;  American  Towing,  etc., 
Co.  v.  Baker-Whlteley  Coal  Co.,  Ill 
Md.  504.  76  A  841. 

Mich.— Hill  v.  Mathews,  78  Mich. 
377.    44    NW  386. 

Mo. — Mar^h  v.  Richards.  29  Mo.  99. 

N.    J.— Fry   v.   Miles,    71    N.   J.   L. 


298,  69  A  246;  Fritts  v.  Husbands.  66 
N.  J.  L.  72,  46  A  768. 

Or. — ^Longfellow  v.  Huffman,  49 
Or.   486,   490,  90  P  967   £cit  CycJ. 

Porto  Rico. — Florensan  v.  Guanica' 
Central.  10  Porto  Rico  187. 

48.  Kansas  Union  L.  Ins.  Co.  v. 
Burman,  141   Fed.  836,  73   CCA  69. 

la]  ITotto*  ot  iMKdaMon  la  ob- 
naoaaaaiy  in  an  action  for  breach  of 
contract,  where  plaintiff  himself  has 
failed  to  perform  and  the  defense  is 
based  on  that  fact.  Wood  v.  Seurich, 
6  Cal.  A.  262.  90  P  51. 

4*.  Bepipident  aad  ladapeodant 
Bttenlatioaa  see  supra   ii   688-644. 

60.     See  supra  i  693. 

SI.  Ala. — Blxby-Theisen  Co.  v. 
Bvans,  186  Ala.  607,  65  S  81. 

Ind. — Straus  v.  Teager,  48  Ind.  A. 
448.  93   NB  877. 

Ky. — Big  Run  Coal  Co.  v.  Bmploy- 
ers'  Indemn.  Co.,  163  Ky.  696,  600, 
174  SW  25  [quot  Cyc];  Wlnebrinner 
v.  Hanna,  2  A.  K.  Marsh.  357. 

Mass. — International  Textbook  Co. 
V.  Martin,  221  Mass.  1,  108  NB  469; 
Crawford  v.  Weston,  131  Mass.  283; 
Leighton  t.  Meserve,  117  Maes.  60. 

Mich. — Gates  v.  Detroit  eta,  R. 
Co.,  147  Mich.  623,  111  NW  101; 
Relndl  v.  Heath,  116  Mich.  219,  91 
NW   734. 

N.  J. — Kinney  v.  Federal  Laundry 
Co.,  76  N.  J.  L.  497,  499.  68  A  111 
felt  Cyc];  Armstrong  v.  Bbener,  46 
N.  J.  Bq.  467,  19  A  266. 

N.  T. — Kinney  v.  McBride,  88  App. 
DiV.  92,  84  NTS  968. 

Oh. — Power  v.  Brown,  26  Oh.  Cir. 
Ct.  420. 

Or. — Pacific  Mill  Co.  v.  Inman,  46 
Or.   862,    80   P  424. 

Pa. — Covor  v.  Hoffman,  213  Pa. 
213.   62  A  836. 

S.  D. — Hudson  V.  Archer,  9  S.  D. 
240,    68   NW   641. 

Ont — ^Telford  v.  Sovereign  Bank, 
16  OntWR  133. 

Sask. — See  v.  Branchflower,  2  Sask. 
L.  20. 

BSaot  oi  renvBolattOB  of  eoatrfeet 
see   infra   it   726-782. 

B8.  Kane  ▼.  Hood,  13  Pick.  (Mass.) 
281;  Couch  v.  Ingersoll,  I  Pick. 
(Mass.)   292. 

S3.  Ark. — ^Turner  v.  Baker,  30 
Ark.  186. 

Cal. — Knirab  v.  Campbell,  102  Cal. 
370.  36  P  664. 

Conn. — Cobum  v.  Hartford,  88 
Conn.  290. 

Kan. — Carney  t.  Havens,  23  Kan. 
82. 

Mass. — Robinson  v.  Hall,  3  Mete. 
301. 

N.  T. — Howe  V.  CSarpenter,  63 
Barb.  382;  Blelstein  v.  Studer,  3 
NTS  1. 

Oh. — Pnllan  v.  Cochran,  8  Oh.  Dec. 
(Reprint)    227,   6  ClncLBul   390. 

Pa.— Phoenix  Silk  Mfg.  C^o.  v. 
RelUy,  187  Pa.  626.  41  A  BS3. 


Wis. — Tilton  V.  J.  L.  Gates  Land 
Cb^  140  Wis.   197,   121   NW  331. 

Bng. — Mapleson  v.  Sears,  106  L. 
T.  Ren.  N.  S.  639. 

[a]  Sllnatratioii. — A  contract  where- 
by defendant  was  to  furnish  plain- 
tiff an  auto  truck  for  thirty  days  at 
twenty-four  dollars  a  day,  payable 
at  the  end  of  each  fourteen  days, 
was  an  entire  contract  as  to  each 
payment,  and  defendant  could  not 
recover  on  a  quantum  meruit  for 
four  days'  services,  if  before  any 
payment  wfts  due  it  broke  the  con- 
tract. Hochberg  Contrttcting  Co., 
Inc.  V.  F.  &  P.  Auto  Transp.  Co.,  Inc., 

168  NTS   879. 

'  64.  III.— Keeler  t.  Clifford,  62  111. 
A.    64    [aff  166   UI.   544,   46   NB   248]. 

Ky. — Nicola  Bros.  Co.  v.  Hurst.  88 
SW  1081,   28  KyL  87. 

Me. — Hobbs  v.  Moore,  86  Me.  517, 
30  A  110. 

Mich. — ^Johnson  v.  Henry,  127 
Mich.   648.   86   NW  1027. 

N.  J.--State  v.  Davis,  63  N.  J.  L. 
144,  20  A  1080. 

Wis. — Clark  v.  CHiflord,  26  Wis. 
507;  Smith  v.  Davis,  1  Wis.  447,  60 
AmD  390. 

68.  Noyes  v.  Cooper, .  6  Leigh  (32 
Va.)  186. 

66.  U.  S. — Foster  v.  Ooldschmidt. 
21  Fed.  70. 

Ala. — Comer  v.  Bankhead,  70  Ala. 
136. 

Cal.-'Dittrich  v.  Gobey,  119  Cal. 
699,  61  P  963;  Norris  v.  Harris,  16 
Cal.  226. 

111. — Mets  V.  Albrecht,  62  III.  491; 
Standard  Distilling  Co.  v.  Ck>n8ol. 
Adjustment  Co..  167  111.  A.  315. 

La. — Galloway  v.  Legan,  4  Mart. 
N.  S.  167;  Boniol  v.  Henalre,  10  Mart. 
357. 

Mass. — Mill  Dam  Fdy.  v.  Hovey, 
21  Pick.  417. 

Nebr. — Shuman  v.  WiUets.  17  Nebr. 
478,  23  NW  368. 

N.  T. — Stephens  v.  Howe,  34  N.  T. 
Super.  Ct.  133:  Smith  v.  Sanborn,  11 
Johns.  59;  Dlsborough  v.  Neilson,  3 
Johns.  Cas.  81. 

Fa.— McMillan  v.  Philadelphia  C^., 

169  Pa.   142,   28  A  220. 

S.  C. — Choice  V.  Moseley,  17  S.  C. 
L.    136,   19  AmD  661. 

Vt — Mayer  v.  Dwlnell,  29  Vt  298. 

Va. — ^Whlte  v.  Toncray,  5  Oratt. 
(46  Va.)   179., 

Wis. — Dessert  v.  Scott,  68  Wis. 
390.  17  NW  14. 

■tooUim  between  paymeBt  la 
moner  ov  property  see  supra  f'691. 

67.  See  Norris  v.  Harris,  16  Cal. 
226;  Bryson  v.  Brlggs,  104  SW  982, 
32  KyL  169;  Ramsey  v.  Walthan, 
1  Mo.  396. 

66.  Harvey  v.  Parsons,  36  111.  147: 
German  Ins.  Co.  v.  Haiard  Bank,  126 
Ky.  730,  104  SW  726,  31  KyL  1126: 
Center  v.  Center,  38  N.  H.  318.  See 
Litchfield- V.  Irvin,  61  N.  T.  61  (hold- 
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certain  time  or  pay  a  fixed  priee,  it  is  the  duty  of 
the  promisor  to  ascertain  from  the  promisee  the 
place  where  he  will  receive  the  articles."  By  the 
weight  of  authority  an  election  once  made  is  final 
and  irrevocable,""  although  it  has  been  held  that, 
where  the  party  to  whom  performance  is  due  has 
an  election  as  to  the  manner  of  performance,  he 
may,  in  the  absence  of  any  stipnation  to  the  con- 
trary in  the  contract  or  detriment  to  the  promisor, 
change  his  election  after  having  manifested  it.^ 

Wlier*  a  par^  disablm  himself  from  perf ormlnc 
one  of  the  alternatives,  the  other  becomes  a  fixed 
obligation." 

Thne  for  «Iectioii.  If  the  promisor  has  the  right 
to  do  one  of  two  things  by  a  given  day,  his  right  of 
election  is  lost  if  that  day  passes  without  his  eleet- 


Inir  a  letter  Insufllcient  to  show  an 
election  to  hold  bonds  as  a  mere  se- 
curity for  a  loan). 

[a]  ■ztanaloa  of  tlme^— In  a  con- 
tract for  the  i>ayment  of  money  at 
different  times,  with  an  extension  of 
time  If  needed  for  the  payment  of 
the  last  Installment,  the  extension 
Is  a  privilege  of  which,  If  the  party 
entitled  to  It  desires  to  avail  him- 
self, he  must  notify  the  other  party 
on  or  before  the  day  fixed  for  the 
payment  of  the  Installment  that  he 
needs  the  extension,  otherwise  the 
Installriient  becomes  due  on  the  day 
named.    Bohall  v.  Dlller.  41  Cal.  532. 

69.  White  V.  Perley,  16  Me.  470. 
But  see  Peo.  v.  Price,  143  Cal.  351, 
77  P  73,  74  (holdlngr  that,  where 
defendant  received  certain  ^ain 
bass  and  aerreed  to  pay  an  axreed 
price  or  account  tor  all  not  shipped 
to  plaintiffs  filled  with  grain,  by  a 
date  mentioned  In  the  receipt,  de- 
fendant cannot  be  required  to  pay 
for  such  of  the  bags  as  he  retalped 
after  that  date,  in  the  absence  of 
demand  either  directly  for  an  ac- 
counting, or  embracing  that  in  the 
alternative). 

00.    Ala.— Collins  ▼.  Whlgham,  58 
Ala.   438. 
'    Colo, — Bhrlch  V.   Durkee,   18  Colo. 

A.  602.  72  P  814. 

N.  J. — Twaita  v.  Pennsylvania  R 
Co..  77  X.  J.  Ba.  103,  76  A  1010. 

N.  T. — Turner  v.  Baldwin,  81  App. 
Dlv.   639,   80   NTS   1089. 

Pa. — BIckford  v.  Cooper,  41  Pa.  142. 

Eng. — Brown  v.   Royal  Ins.   Cb.,   1 

B.  &  B.  863,  102  BCL  853,  120  Re- 
print 1181,  6  BRC  697;  Oath  v.  Lees, 
3   H.  &  C.  658.  169  Reprint  650. 

See  Rockford  ▼.  Mea^  106  lU.  A. 
278  [aff  207  111.  423,  69  NB  766] 
(holding  that  a  contractor  who  in- 
stalled more  machinery  than  neces- 
sary to  fulfill  his  contract  for  the 
purpose  of  making  tests  was  not 
thereby  prevented  from  removing 
the  machinery  In  excess  of  the  con- 
tract recLUlrements). 

"Broadly  stated,  the  law  In  respect 
to  alternative  rights  or  provisions 
under  contracts  is  that  the  party 
having  the  right  of  choice,  when  he 
has  once  elected.  Is  concluded 
thereby."  Twalts  v.  Pennsylvania  R. 
Co..  77  N.  J.  Eq.  103,  110.   75  A  1010. 

61.  Murchle  v.  Mall  Pub.  Co.,  42 
N.  B.  36. 

[a]  ZUnatiatloii ^Where  the  win- 
ner of  a  newspaper  prise  contest  had 
under  the  terms  of  the  contest  the 
right  to  name  a  chaperon  to  ac- 
company herself  and  other  partici- 
pants In  the  contest  on  the  trip 
offered  as  a  prise,  she  had  a  right, 
after  having  named  one  lady  as  a 
chaperon,  to  withdraw  the  appoint- 
ment and  name  another,  the  news- 
paper not  having  been  prejudiced  by 
the  chanere.  Murdhle  v.  Mall  Pub. 
Co..   42   N.   B.   36. 

aa.  Irving  V.  Bond,  76  Nebr.  293, 
107  NW  586;  Monnett  v.  Monnett,  46 
Oh.  St.  30,   17  NB  669. 

fa]  XUnatfMtloB^— Where  a  pur- 
chaser of  milling  property  agrees  to 
pay   Interest   on   a  deferred   payment 


for  five  years  In  case  the  mill  pays 
a  certain  Interest  on  the  purchaser's 
Investment,  and  in  case  ft  does  not 
to  have  the  right  to  continue  the 
same  conditions  as  to  Interest  until 
it  does,  a  sale  by  the  purchaser 
within  the  five  years  Is  an  election 
not  to  continue  the  conditions,  and 
at  the  end  of  the  period  the  prin- 
cipal Is  due  absolutely.  Monnett  v. 
Monnett,  46  Oh.  30,  17  NE  669. 

UaUJl^  to  pay  la  BLonsy  wban 
oontnutt  to  perfoim  otliarwiae  Bot 
oomvlied  wltb  see  supra  i  592. 

83.  Cal. — Rewrlck  v.  Ooldstone, 
48  Cal.  554. 

Colo. — Bhrlch  v.  Durkee,  18  Colo. 
A.  602,  72  P  814. 

111.— Chllds  V.  Fischer,  52  111.  206: 
Mueller  v.  Pels,  94  III.  A.  863  [aff  192 
111.  76,  61  NB  4721. 

Minn. — Fltzhugh  v.  Harrison,  76 
Minn.  481,  78  NW  95. 

N.  Y. — Husson  v.  Oppenhelm,  101 
N.  T.  673,  5  NB  366. 

Pa. — Roberts  v.  Beatty,  2  Penr.  4 
W.  63,  21  AmD  410. 

S.  C. — Choice  V.  Moseley,  17  S.  C  L. 
136,  19  AmD  661. 

64.  Cal.— Norrls  v.  Harris.  16  Cal. 
288. 

Miss. — Phillips  V.  Cornelius,  28  S 
871. 

N.  T.— McNitt  V.  Clark,  7  Johns. 
466. 

Okl. — Kramer  v.  Bwlng.  10  Okl. 
367,  61  P  1064.  , 

Vt.— Patchln  V.  Swift.  21  Vt.  892. 

Que. — Berthiaume  v.  Kent.  11  Que. 
K.  B.   312. 

But  see  Wilson  v.  Lewis.  2  Testes 
(Fa.)  466  (where  It  was  held  that, 
where  one  is  bound  to  do  an  act  or 
pay  money  on  a  certain'  date,  al- 
though after  the  day  the  election  of 
the  obligor  Is  gone  at  law,  equity 
will  relieve  in  a  hard  case). 

66.  Rogers  v.  Burr,  97  Qa,.  10,  26 
SB  389;  Hollls  v.  Libby.  101  Me.  302, 
64  A  621;  Turner  v.  Baldwin,  81  App. 
Dlv.  639,  80  NTS  1089. 

[a]  Zllnatntloiui. — (1)  An  agree- 
ment to  pay  to  a  subscriber  for  cor- 
porate stock  the  par  value  thereof, 
if  "at"  the  expiration  of  three  years 
he  does  not  desire  to  keep  it  any 
longer,  does  not  make  it  Incumbent 
on  the  subscriber  to  make  his  elec- 
tion as  to  keeping  the  stock,  and  to 
give  the  notice  stipulated  for  In  the 
contract  immediately  on  the  expira- 
tion of  the  three  years,  but  he  can 
do  so  within  a  reasonable  time  there- 
after. Rogers  v.  Burr,  97  Ga.  10,  25 
SB  339.  (2)  Where,  after  Judgment 
for  a  partition  sale,  one  of  the  two 
Joint  tenants  agreed  with  Judgment 
creditors  having  a  Hen  on  the  In- 
terest of  the  other  tenant  that  he 
would  purchase  the  property  and 
hold  as  trustee  for  them,  and  that  If 
at  the  end  of  a  year  it  had  not  been 
sold  they  might  elect  to  take  the  en- 
tire property  on  paying  him  four 
thousand  dollars,  or  that  he  might 
pay  them  that  sum  and  retain  the 
entire  property.  If  the  creditors  de- 
aired  to  secure  the  property.  It  was 
their  duty  to  elect  to  do  so.  at   the 


ing,"  and  the  right  of  election  is  in  the  party  to 
whom  the  promise  is  to  be  performed.**  Where 
election  is  to  be  made  after  a  time  fixed,  it  must  be 
made  at  the  expiration  of  the  period  limited  or 
within  a  reasonable  time  thereafter.*'  Althongh  no 
time  for  election  is  fixed  by  the  contract,  the  prom- 
isee cannot  elect  after  the  insolveney  and  corporate 
dissolution  of  the  promisor." 

[t  698]  6.  Oonditional  Promises—a.  In  OmttnL 
A  promise  may  be  oonditional,  that  is,  the  perform- 
ance may  be  due,  not  immediately,  bat  only  after  the 
lapse  of  time  or  the  happening  of  a  future  event. 
In  such  cases  as  a  rule  the  condition  precedent 
must  be  exactly  performed  or  fulfilled  before  the 
promise  can  be  enforced.*^  But  until  a  party  is 
put  in  default  he  may  perform  a  condition   for 

expiration  of  the  year,  or  within  a 
reasonable  time.  Turner  y.  Baldwin, 
81  App.  Dlv.  639,  80  NTS  1089. 

eSL  Hepburn  v.  Montgomery,  SI  N. 
T.  617  mem. 

67.  U.  S. — Vanhome  v.  Dorrance. 
2  Dall.  304,  1  U  ed.  391,  28  F.  Cas. 
No.  16.867;  Freedley  v.  Wilson.  13S 
Fed.  586,  69  CCA  360  [rev  126  Fed. 
962.  129  Fed.  885]. 

Ala. — ^Marslcano  v.  Birmingluun. 
166  Ala.  406.  61  S  608. 


Cal. — Bayly  v.  Lee,  162  P  96;  Pohl- 
man  v.  Wilcox,  146  CaL  440,  80  P  62S. 

Colo. — ^Rollins  V.  Denver  Club,  43 
Colo.  345,  96  P  188. 

111.— Barney  v.  Giles,  120  lU.  164, 
11  NB  206;  Bldridge  r.  RaT«,  7  III. 
SI,  43  AmD  41;  Price  v.  Chicago 
Real  Est.  Index  Co.,  195  111  A.  406; 
Haach  v.  Dennis,  194  111.  A.  663;  Cor- 
poration Service  Co.  v.  Bolger.  190 
111.  A.  76.  ■ 

Ifid. — Cartrael  v.  Newton.  7*  Ind.  1. 

Iowa. — ^Perln  v.  Cathcart,  116  Iowa 
663.  89  NW  12. 

Kan. — Reed  v.  Golden,  26  Kan.  50($. 

Ky. — Walling  y.  Walnscott,  162  Ky. 
365,  163  SW  453;  Allen  v.  Philips,  2 
Lltt.  1. 

La. — Union  Sawmill  Co.  v.  Lake 
Lumber  Co.,  120  La.  106,  44  8  1000: 
Yeatman  v.  Broadwell,  1  La.  Ann. 
424. 

Mo.— Hughes  v.  DoddL  164  Mo.  A. 
'454,  146  SW  446. 

N.  H.— Bruce  v.  Snow,  20  N.  H.  484. 

N.  M. — Joseph  v.  Catron.  18  N.  M. 
202,  81  P  439,  1  LRANS  1120. 

N.  Y. — Oakley  v.  Morton,  11  N.  Y. 
25,  62  AmD  49;  Devlin  v.  New  York. 
124  App.  Dlv.  184,  108  NTS  739: 
Haines  v.  Barber,  113  App.  Dlv.  696. 
100  NTS  76rapp  dlsm  187  N.  T.  677 
mem,  80  NB  1110  memf;  Archer  v. 
Eckerson,  10  App.  Dlv.  698,  42  NTS 
437:  Wayne,  etc..  Collegiate  Inst.  v. 
Smith,  36  Barb.  676;  Huchberger  v. 
Barsody,  88  NTS  978;  Tomllnson  v. 
Nolan.   13    NYSt   424. 

N.  C. — Gardner  v.  £M wards,  119  N. 
C.  666.  26  SB  l«e. 

Okl.— rParafflne  OH  (3o.  ▼.  Cruce,  162 
P  716. 

Pa, — White  v.  Clarnegrle  Steel  Co., 
256  Pa.  100,  99  A  460;  Lucas  v.  .Atna 
Indemn.  Co.,  32  Pa.  Super.  148:  Dun- 
shee  V.  Travelers  Ins.  Co.,  25  Pa. 
Super.  659;  King  v.  International 
Pub.  Co.,  3  Pa.  Super.  329. 

Philippine. — Llchauco  v.  Hermanoa 
7  Philippine  339,  344-  Alonso  v.  Lag- 
dameo,  7  Philippine  76. 

Porto  Rico. — B&es  v.  Orslni,  < 
Porto  Rico  65. 

Tex. — Bstes  v.  Bryant-Fort-Danlel 
Co..  (Civ.  A.)  140  SW  1177;  Cooksey 
V.Jordan,  (Civ.  A.)  140  SW  1175  [rev 
on  other  grounds  104  Tex.  618,  143 
SW  1411;  Reagan  v.  Bruff,'  49  Tex. 
Civ.  A.  226,  108  SW  185. 

Vt. — Thompson  v.  Prouty,  27  Vt. 
14. 

Va. — Baltimore,  etc,  R.  Co.  v. 
Polly,  14  TJratt.  (66  Va.)  447;  Qalt  v. 
Swain,  9  Gratt.  (60  Va.)  632,  60  AmD 
311;  Couch  V.  Hooper,  2  Lelidi  (29 
Va.)   667. 

W.  Va. — ^Adams  v.  Quyandotte  Val- 
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which  the  contract  fixes  no  time."  Where  the  per- 
formance of  an  agreement  depends  on  an  act  to 
be  done  by  plaintiff,  the  doing  of  such  an  act  is  a 
condition  precedent,  and  the  court  will  not  inquire 
■whether  the. doing  of  it  is  beneficial  to  defendant." 
So  whenever  the  entire  consideration  of  the  demand 
claimed  is  stipulated  to  be  performed  at  or  previous 
to  the  performance  of  the  demand,  the  performance 
of  the  consideration  becomes  a  condition  precedent." 

Imponlble  condition.  A  condition  which  is  clearly 
inipoBsible  is  inoperative.^^ 

[i  699]  b.  Anitral  of  Time  Spodfied.  A  contract 
may  be  conditioned  to  be  executed,  or  a  debt  may 
be  made  payable,  at  a  future  time,  and  here  the 
specified  time  must  elapse  before  the  performance 
of  the  contract  or  the  debt  becomes  absolutely  due." 

[%  700]  c.  Eappradng  of  Event  Spedfled.  Con- 
tracts may  also  be  conditional  on  the  happening  of 


some  event,  the  happening  of  which  is  certain  but 
the  time  of  the  happening  of  which  is  uncertain,  or 
on  the  happening  of  some  event  or  contingency 
which  is  altogether  unce^ain,"  in  which  case  the 
happening  'of  the  event  is  ordinarily  essential  to  the 
duty  to  perform."  But  where  a  debt  is  in  fact 
due,  and  it  is  agreed  that  it  shall  be  paid  on  the 
happening' of  a  future  event,  and  the  event  does  not 
happen,  it  is  held  that  the  law  implies  a  promise  to 
pay  within  a  reasonable  time.^° 

[i  701]  d.  Busing  or  Sufficioiicy  of  Specified 
Fnnd.  A  contract  or  promise  to  pay  may  be  re- 
stricted to  a  particular  fund,  so  as  to  make  the 
raising  or  the  sufficiency  of  the  fund  a  condition 
precedent  to  the  liability,'"  and  in  such  case  the 
promise  cannot  be  enforced  until  the  fund  is  real- 
ized,^' unless  the  failure  to  realize  or  collect  the 
fund  from  which  payment  is  made  is  due  to  the 


leyR.  Co..  64  W.  Va.  181.  81  SW  841. 

Wis. — Olmbel  Bros.  v.  McConnell, 
1S»  Wis.  326.  150  NW  495;  Levla  v. 
Black  RJver  Impr.  Co.,  106  Wis.  891, 
ai    JTW  669. 

N.  B. — Underfeed  Stoker  Co..  Ltd. 
V.  Ready,  37  N.  B.  505;  Read  v.  Ashe, 
fi  17    B    327 

[a]  Jivpiloatloa  of  ml*.— Where 
defendant  contracted  for  an  adver- 
tisement In  a.  program  and  souvenir 
of  the  international  yacht  races, 
agreeing  to  pay  therefor  "upon  pub- 
lication and  delivery"  of  the  book, 
and  the  races  were  not  held,  but  the 
book  was  issued  in  limited  numbers 
to  those  who  had  subscribed  for  it, 
and  was  placed  on  sale  publicly, 
there  was  no  "publication  within 
the  sense  of  the  contract  which  was 
abrogated  by  the  failure  to  hold  the 
races,  their  holding  being  an  implied 
condition  of  the  contract.  Alfred 
Marks  Realty  Co.  v.  Hotel  Hermitage 
Co.,  170  App.  Div.  484.  158  NTS  179: 
Alfred  Marks  Realty  Co.  v.  Oeorge 
Rector,  Inc.,  166  NTS  180. 

68.  Hall  V.  liorente,  8  LiCl  Ann. 
274. 

69.  Hunt  V.  Uvermore,  5  Pick. 
(Mass.)  396:  Wlllington  v.  West 
Boylston,  4  Pick.  (Mass.)  101;  Jarvis 
V.  Rogers,  8  Vt.  886. 

70.  Barry  v.  Alsbury,  Lltt.  Set 
Cas.  (Ky.)  149:  Santos  v.  Marques,  18 
Philippine  207;  Williams  v,  Reynolds, 
(Tenn.  Ch.  A.)  64  SW  290.  And  see 
supra  i   640. 

n.  Lord  Y.  Tyler,  14  Pick.  (Mass.) 
1B«;  Worsley  v.  Wood.  6  T.  K.  710, 
101  Reprint  785. 

"If  there  be  a  condition  precedent 
to  do  cui  impossible  thing,  the  obliga- 
tion becomes  single:  but  however  fm- 
probable  the  thing  may  be  it  must  be 
complied  with,  or  the  right,  which 
was  to  attach  on  its  being  performed, 
does  not  vest."  Worsley  v.  Wood,  6 
T.  R.  710,  718,  101  Reprint  786  (per 
Lord  Kenyon,  C.  J.). 

78.  Plttman  v.  Pittman,  110  Ky. 
30«.  61  SW  461.  22  KyL  1751;  Curtis 
V.  Ooodenow,  24  Mich.  18;  Wales  v. 
Cooke.  13  N.  C.  188;  Voelckel  v.  Ban- 
ner Brewing  Co.,  9  Oh.  Cir.  Ct.  818, 
2  Oh.  CHr.  Dec.  168;  Cleveland  v.  Ster- 
rett.  70  Pa.  204. 

73L  V.  a. — Rogers  V.  Law,  1  Black 
253,   17  L.  ed.  68. 

Cal. — Peerless  QIass  Co.  v.  Pacific 
Crockery,  etc.,  Co.,  121  Cal.  641,  64 
P  101. 

III. — U.  S.  Brewing  Co.  v.  Kava- 
naugh,  186  111.  A.  137. 

Ky. — State  <3ent.  Univ.  v.  Cox,  188 
Ky.  360.  263,  124  SW  299  [cit  Cyc]. 

Mo. — Chapman  v.  Ferguson,  152 
Mo.  A.  84.  86,  182  SW  284  [quot  Cyc]. 

N.  T.— Tebo  v.  Robinson,  100  N.  T. 
27.  2  NE  888;  New  York  Exch.  Co.  v. 
De  Wolf,  81  N.  T.  273;  CorlieB  v. 
Gardner,  2  N.  T.  Super.  346;  Matter 
of  Knab,  38  Misc.  717,  78  NTS  292. 

Pa. — Miller  v.  Reading  Hotel  Co., 
248  Pa.  641,  94  A  225;  Johnson's  Est., 
22  Pa.  Dist.  989. 

Philippine. — ^Santos  v.  Marques,  13 
Philippine  207. 


Tex. — ^Wright  v.  Farmers'  Nat. 
Bank.  31  Tex.  Civ.  A.  406,  72  SW  108. 

[a]  nnurtrrttoBS.— Contracts  of  this 
character  exist  in  the  case  of:  (1)  A 
promise  to  pay  money  when  a  certain 
residuary  share  of  an  estate  comes 
to  the  hands  of  the  payee,  so  that  the 
amount  thereof  can  be  ascertained. 
Rogers  v.  Law,  1  Black  (U.  S.)  258, 
17  L.-  ed.  68.  (2)  A  contract  to  pur- 
chase, "provided  titles  can  be  pro- 
cured and  made."  Lacy  v.  Hall,  37 
Pa.  360.  (3)  A  subscription  to  a  par- 
ticular purpose,  provided  a  certain 
further  sum  Is  subscribed.  New 
Tork  Exch.  Co.  v.  De  Wolf,  31  N.  T. 
273.  (4)  A  sale  of  goods  at  auction 
to  be  paid  for  by  an  approved  note 
at  six  months,  (forties  v.  Gardner,  2 
N.    T.    Super.    346.  (6)    A   sale   of 

goods  if  the  seller  has  the  goods  on 
hand  at  the  time.  Peerless  Qlass 
Co.  V.  Pacific  Crockery,  etc.,  Co.,  121 
Cal.   841,   54  P  101. 

74-  U.  S. — Dennehy  v.  McNulta.  88 
Fed.  825,  30  CCA  422.  41  LRA  609 
[aff  77  Fed.  700,  23  CCA  416]. 

Ind. — Thomas  v.  Page,  6  Blackf.  78. 

Mass. — Coram  v.  Davis,  216  Mass. 
448.  108  NE  1027. 

Minn. — Root  v.  Childs,  68  Minn. 
142,  70  NW  1087;  Wilson  v.  Clarke, 
20  Minn.    887. 

Mo. — Josse  V.  Newmam,  88  Mo.  43; 
Monks  V.  Miller,  13  Mo.  A.  863. 

Nebr. — Husenetter  v.  Oullikson,  66 
Nebr.  32,  75  NW  41, 

N.  J. — McClintic  Marshall  Constr. 
Co.  V.  Hudson  County,  83  N.  J.  Eq. 
639,  ei  A  881. 

N.  T.— Alfred  Harks  Realty  Co.  v. 
CSiurchills,  90  Misc.  370,  163  NTS 
264;  Byrne  v.  Wheeler,  147  NTS  82, 

Okl. — Leeper  Bros.  Lumber  Co.  v. 
Gunter,  160  P  606. 

Pa. — Cooper  v.  Midland  Metal  Co., 
66  Pa.  Super.  486;  Weinberg  v.  Shul- 
man,  53  Pa.  Super.  64. 

Va. — ^Kennalra  v.  Jones,  9  Qratt. 
(60  Va.)  188. 

Dnt. — Kennedy  v.  Harris,  7  DomLR 
291,  4  OntWN  183.  23  OntWR  179. 

70.    See  infra  |  776. 

78,  U.  8. — Lyman  v.  Northern  Pac. 
El.  Co.,  62  Fed.  891. 

Ala. — Bradford  v.  Marbury,  12  Ala. 
620,  46  AmD  264. 

Cal. — Congdon  v,  (%apman,  63  Cal. 
367. 

III.— Snydacker  v.  Magill,  24  III. 
188. 

Ky. — Bell  v.  Great  •  American  Fire 
Extinguisher  Co.,  10  Ky.  Op.  764,  1 
KyL   342. 

Md. — Kemp  v.  Baltimore  F.  Ins. 
Co..  2  Gill  &  J.  108. 

Mass. — Barron  v.  International 
Trust  Co..  184  Mass.   440,   88  NB  881. 

Mich.— Smith  v.  Ross,  51  Mich.  116, 
16  NW  258. 

Minn, — ^Hodgdon  v.  Peet,  122  Minn. 
288.  142  NW  808. 

N.  J.— Meurer  v.  Kilgus.  86  N.  J.  L. 
243,  90  A  1011. 

N.  T. — Murray  v.  Baker,  6  Hun  264; 
Byrne  v.  Wheeler,  147  NTS  82;  Lasky 
V.  Coverdale,  143  NYS^  756;  Cartledge 
v.  West,  2  Den.  877;  Staats  v.  Hodges, 


Lalor  211. 

N.  C. — Jolce  v,  Bohanan,  49  N.  C. 
864. 

Vt. — Vermont  Marble  Co.  v.  Mann, 
38  Vt.  897;  Dana  v.  Mason,  4  Vt.  868. 

Bng. — Sunderland  Mar.  Ins.  Co.  v. 
Kearney,  16  Q.  B.  926.  71  ECL  925, 
117   Reprint  1186. 

[al  ninsttatlons.— An  order  to  pay 
from  sums  due  under  a  contrp,ct  con- 
ditional on  such  sums  becoming  due 
Is  of  this  nature.  Kemp  v.  Balti- 
more F.  Ins.  Co.,  2  Gill  &  J.  (Md.) 
108.    . 

77.  V.  3. — Lyman  v.  Northern  Pac 
El.  Co.,  82  Fed.  891. 

Ala. — Dearing  v.  Moffltt,  6  Ala.  778. 

Ark. — Jacks  v.  Phillips  County,  26 
Ark.  84. 

Cal. — Montague  v.  Leonard,  136 
Cal.  209,  87  P  126;  Congdon  v.  C%an- 
man,  63  Cal.  367.  Compare  Calkins 
v.  Berliner,  26  Cal.  A.  601,  147  P  986 
(holding  that,  where  payment  was  to 
be  made  on  receipt  of  certain  pay- 
ments by  the  promisor,  the  fact  that 
such  payments  had  been'  attached 
by  a  third  person  did  not  excuse  per- 
formance, particularly  where  no  sus- 
pension of  an  action  on  the  contract, 
until  the  action  of  the  attaching 
creditor  could  be  disposed  of,  was 
sought). 

111.— Snell  V.  Cheney,  88  111.  258; 
Hall  V.  Henderson,  84  111.  611;  Sny- 
dacker v.  Magill.  24  111.  138. 

Ind.— Clark  v.  White,  59  Ind.  486; 
Tyner  v.  Scofleld,  11  Ind.  650. 

Iowa. — Stanford  v.  Greene  County, 
18  Iowa  218. 

Kan. — ^Friedenberg  v.  Auld,  5  Kan. 
462. 

La. — Searcy  v.  Leveque,  112'  La. 
845,  36  S  752;  Breaux  v.  Lauve,  2i 
La,  Ann.  179. 

Me. — Castner  v.  Slater,  50  Me.  212; 
Warren  v.  Thacher,  12  Me.  361. 

Mass. — Palmer  v.  Guillow,  224 
Mass.  1,  112  NB  493;  Pinch  v. 
Anthony.  10  Allen  470. 

Mich.— Smith  v.  Ross,  51  Mich.  116, 
16  NW  268. 

Nev. — Toombs  v.  Consolidated  Poe 
Min.  Co.,  15  Nev.  444. 

N.  H.— Beach  v.  Steele,  12  N.  H.  82. 

N.  J. — Meurer  v.  Kilgus,  86  N.  J.  L. 
343.  90  A  1011. 

N.  T. — ^Duschnes  v.  Heyman,  2  App. 
Div.  864.  37  NTS  841  [aff  168  N.  T. 
735  mem,  53  NE  1125  mem];  Hand  v. 
Pennock,  18  Misc.  670,  42  NTS  702; 
Keystone  Pub.  Co.  v.  Roman.  116 
NTS  654;  Cartledge  v.  West,  2  Den. 
377. 

Or. — Arment  v.  Tamhill  County.  28 
Or.  474,  43  P  668. 

Pa. — ^Toung  V.  Smith.  202  Pa.  829, 
61  A  890;  Funk  v.  Frankenfleld,  71 
Pa.  205;  Chambers  v.  Jaynes.  4  Pa. 
39;  Montgomery  v.  St.  Stephen's 
Church,  4  Watts  &  S.  542;  Weinberg 
v.  Shulman,  53  Pa.  Super.  84. 

Tex. — Great  Western  Oil  Co.  v. 
Carpenter,  43  Tex.  Civ.  A.  229,  96  SW 
67;  Cowart  v.  Edwards,  4  Tex.  Civ.  A. 
276.  23  SW  669. 

B.  C. — Dalton  v.  Selkirk  Copper 
Mines,  Ltd.,  10  WestLR  25?. 
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neglect/*  or  to  the  unreasonable  refusal  to  act,"  of 
the  promisor,  or  is  otherwise  attributable  to  him.^ 
So,  where  the  contract  of  the  parties  is  that  the 
creditor  shall  look  to  a  particular  fund,  he  cannot, 
on  the  failure  of  such  fund  npt  attributable  to  the 
fault  of  the  debtor,  hold  the  debtor  personally 
responsible,*^  unless  the  contract  contains  stipula- 
tions amounting  to  a  guaranty  that  tlw  funds  speci- 
fied shall' be  sufficient  for  payment,*^  or  unless  the 
promisee  is  induced  to  perform  by  the  promise  that 


a  third  person  who,  the  promisor  claims,  owes  him 
a  debt,  or  duty,  shall  pay  the  agreed  price  to  the 
promisee,  in  which  case  the  promisor  is  primarily 
Uable  to  pay  the  contract  price,  although  lus  debtor 
does  not  pay,  or  the  debt  or  the  duty  does  not  exist." 
Stipulation  merely  flziiic  time.  Where,  from  the 
contract,  it  appears  that  a  stipulation  for  payment 
on  receipt  of  a  specified  fund,*^  or  a  provision  indi- 
cating the  source  from  which  a  fund  for  payment 
or  performance  is  to   be  procured,**  is   inserted 


ta]  VarHonlw  pcovlsloiui  ooibi 
•troML — (1)  Under  a  stipulation  to 
pay  from  the  moneys  collected  in  a 
particular  suit,  payment  may  become 
due  where  the  parties  obtain  satis- 
faction of  their  claim  through  the 
medium  of  an  arbitration.  Walker  v. 
Cuthbert,  10  Ala.  213.  (2)  An  agree- 
ment to  pay  for  services  rendered 
when  minlne  property  should  be  sold 
imposed  a  liaDlllty  to  pay  on  a  con- 
tract of  sale  being  made,  and  al- 
though the  promisor  was  not  the 
owner  of  the  mine.  Baton  v.  Rlcheri, 
88  Cal.  185,  23  P  286.  (3)  Liability 
to  pay  from  the  first  money  realized 
from  the  sale  of  land  does  not  accrue 
on  an  executory  contract  of  sale. 
Stanford  v.  Greene  County,  18  Iowa 
218.  (4)  An  agreement  to  pax- on  re- 
ceipt of  money  becomes  absolute  on 
the  taking  of  a  note  of  a  third  per- 
son in  lieu  thereof.  Castner  v. 
Slater,  50  Me.  212.  (5)  Under  an 
agreement  to  pay  from  the  net  pro- 
ceeds of  timber  when  sold,  deduction 
may  be  made  for  stumpage,  bnt  not 
for  supplies  furnished.  Warren  v. 
Thacher,  12  Me.  351.  (6)  An  agree- 
ment to  pay  on  collection  of  the  sum 
In  suit  does  not  require  that  the  en- 
tire amount  sued  for  be  recovered. 
Pelton  V.  Baker,  168  Mass.  349.  33  NB 
894.  (7)  An  Inventor  and  his  co- 
partner selling  a  macTilne  and  receiv- 
ing the  price  makes  a  sale  within  a 
contract  executed  by  the  Inventor  be- 
fore he  had  a  partner  to  pay  an  em- 
ployee from  the  proceeds  of  sale  of 
the  machine.  Hanson  v.  Dodge,  134 
Mass.  273.  (8)  An  agreement  to  pay 
a  sum  of  money  on  receipt  of  certain 
funds  Is  not  broken  by  a  refusal  to 
pay  on  receipt  of  part  of  the  funds. 
Fox  V.  Walker,  62  N.  H.  419. 
(9)  Where  the  agreement  Is  to  pay 
on  a  sale  of  property  for  cash,  re- 
covery cannot  be  had,  where  a  por- 
tion of  the  property  is  exchanged  for 
merchandise.  Murray  v. .  Baker,  ( 
Hun  (N.  Y.)  264.  (10)  Liability  to 
pay  on  collection  of  notes  does  not 
accrue  on  allowance  of  renewal  of 
such  notes.  Dickinson  v.  Thornton 
N.  Motley  Co.,  90  NTS  288. 

[b]  Aivlloatioii  of  rale,— Where  a 
third  person  assumes  a  contract  In 
which  the  promisor  agrees  to  pay  a 
certain  sum  from  proflts  realized 
through  the  performance  of  his  con-- 
tract,  the  liability  of  the  third  per- 
son to  make  such  payment  depends, 
not  on  the  question  of  whether  the 
third  person  profits  by  the  transac- 
tion, but  on  whether  the  original 
promisor  derives  profits  in  amount 
sufficient  to  make  the  payment. 
Sand  Filtration  Corp.  v.  Cowardin,  29 
App.   (D.  C.)  671. 

78.  U.  S.— Blight  V.  Ashley,  3  P. 
Cas.  No.  1.641,  Pet.  C.  C.  16. 

Ala. — Gliddon  v.  McKlnstry,  25  Ala. 
246. 

Ind. — Mench  v.  Carter,  76  Ind.  496. 

Ky. — Denny  v.  Campbell,  4  S.W  301, 
9   KyL  367. 

Md. — Rumsey  v.  Livers,  112  Md. 
546,  77  A  296. 

N.  T. — Brumme  v.  Herod,  38  App. 
Div.  568,  66  NTS  670  [rev  26  Misc.  33. 
66  NYS  216]:  Duschnes  v.  Heyman.  2 
App.  DIv.  354,  37  NTS  841  [aft  158 
N.  T.  735  mem.  63  NE  1126  mem]. 

79,  111.— Chicago  v.  Peo..  56  111. 
327;  Snydacker  v.  Magill,  24  111.  138. 

Md. — Rumsey  v.  Livers,  112  Md. 
546.  77  A  296. 

Mass.— White  v.  Snell,  6  Pick.  425. 


N.  T.-^Duschnes  v.  Herman,  2  App. 
Dlv.  354,  37  NTS  841  [aft  168  N.  T. 
735  mem,  53  NE  1125  meml. 

Pa. — Montgomery  v.  St.  Stephen's 
Church,  4  Watts  ft  8.  642. 

Tex. — Cowart  v.  Edwards,  4  Tex. 
Civ.  A.  276,  23  SW  669. 
.  [a]  WhMC*  pKjrment  la  to  b*  auide 
from  the  pcooaeds  of  the  salaa  of 
specified  commodities,  it  is  the  duty 
of  the  person  making  the  sales  to 
sell  in  the  usual  manner,  and  on  the 
general  and  customary  terms  and 
conditions  pertaining  to  such  busi- 
ness. Mason  v.  Warner,  48  Mich. 
439.  5  NW  429. 

ao.  Cal. — Long  V.  Saufley,  79  Cal. 
260,  21  P  767. 

Colo. — Linn  v.  Butler,  8  Colo.  365, 
8  P  688. 

Kan.— Dill  v.  Pope,  29  Kan.  289; 
Simpson  v.  Kimberlin,  12  Kan.  579; 
Priedenberg  v.  Auld,  5  Kan.  452. 

Pa. — ^Ketcham  v.  Baxter,  252  Pa. 
492,   97  A  693. 

Vt. — ^Vermont  Marble  Co.  v.  Mann, 
86  Vt.  697:  Dana  v.  Mason,  4  Vt  368. 

But  see  Barsby  v.  Warren,  47  Nebr. 
275,  66  NW  409  (holding  that,  where 
one  who  had  constructed  a  water- 
works system  for  a  city  agreed  to 
fiay  a  third  party  five  hundred  dol- 
ars  as  soon  as  he,  the  contractor, 
should  receive  eight  thousand  nine 
hundred  and  sixteen  dollars,  as  pro- 
vided by  the  contract  with  the  city, 
he  was  not  liable  to  the  third  party 
upon  compromising  bis  claim  under 
the  contract  for  six  thousand  five 
hundred  dollars);  Lorlllard  v.  Sil- 
ver, 36  N.  T.  678.  3  Transor.  A.  143 
[rev  36  Barb.  132]  (holding  that, 
where  the  land  was  sold  for  a  certain 
sum,  with  an  agreement  that  if  the 
purchaser  should  afterward  sell  It 
for  a  certain  larger  sum  named,  and 
realize  it,  the  further  amount  of  five 
hundred  dollars  should  be  paid  to  the 
original  vendor,  and  the  purchaser 
was  offered  such  larger  sum,  but  did 
not  accept  it,  and  therefore  did  not 
realize  It,  no  right  accrued  to  the 
additional  payment). 

[a]  niustxatlons^— (1)  Where  pay- 
ment was  to  be  made  from  the  pro- 
ceeds of  the  sale  of  a  specified 
article,  it  was  held  that  the  liability 
to  pay  became  absolute,  where  the 
promisor  disabled  himself  from  per- 
forming by  selling  the  article  speci- 
fied in  connection  with  others  for  a 
gross  sum,  rendering  it  impossible  to 
determine  the  amount  received  for 
the  article  involved.  National  f!ar, 
etc.,  Builder  v.  CJyclone  Steam  Snow 
Plow  Co.,  49  Minn.  125,  51  NW  657. 
(2)  The  same  is  true  of  a  failure  to 
prosecute  in  good  faith  an  action  to 
recover  fund.  Simpson  v.  Kimberlin, 
12  Kan.  579.  (3)  Likewise  of  a  com- 
promise of  Judgment  for  less  amount 
than  due.  Long  v.  Saufiey,  79  Cal. 
260,  21  P  767.  (4)  Where  a  contract 
of  sale  of  a  mining  claim  is  entered 
inte,  whereby  an  interest  therein  is 
disposed  of  on  a  cash  payment,  bal- 
ance to  be  paid  out  of  the  net  earn- 
ings of  the  mine,  and  the  parties 
purchasing  sell  a  portion  o^  such 
mine  to  another  company  and  con- 
solidate the  two  mines,  the  money 
to  be  paid  out  of  the  net  earnings 
at  once  becomes  due  and  parable. 
Linn  V.  Butler.  8  Colo.  356,  8  P  588. 

81.  Mason  V.  Warner,  43  Mich. 
489,  5  NW  429:  La  Roe  v.  Preeland. 
8  Mich.  531;  Chambers  v.  Jaynes,  4 
Pa.  39. 


[a]     XIl«stx»tiOBB.— (1)      One      who 

.agrees  to  take  his  i>ay  from  the  pro- 
ceeds of  a  sale  must  lose  ratably 
with  the  other  party,  if  the  pur- 
chaser becomes  insolvent  and  neither 
?arty  interested  in  the  payment  Is  at 
ault  in  the  matter.  Mason  v.  War- 
ner, 43  Mich.  438,  5  NW  429.  (2) 
Where  plaintiff  made  a  parol  con- 
tract with  L  to  make  certain  Im- 
?rovements  on  land  of  th«  latter, 
or  which  he  wa4  to  be  paid  in  case 
L  returned  from  California,  where 
he  was  ;«ing,  but  If  L  did  not  re- 
turn plaintiff  was  to  have  the  land, 
and  L  died  in  California,  plaintiff 
could  not  recover,  but  must  look  to 
the  land  as  his  pay.  La  Roe  v. 
Freeland,   8   Mich.   631. 

8a.  Blen  v.  Bear  River,  etc.. 
Water,  etc.,  Co.,  16  Cal.  96. 

83.  BArber  Asphalt  Pav.  <3o.  v. 
Denver,   72  Fed.   836,   19  CCA   1S». 

84.  Allred  v.  Burns,  106  N.  C.  247, 
10  SE  1034;  Knuppenberg  v.  Lee,  74 
Wash.  636.  134  P  608  (holding  that 
money  advanced  pending  the  com- 
pletion of  a  loan,  for  which  a  state- 
ment was  signed  authorizing  its  re- 
tention out  of  the  loan,  must  be  re- 
paid, although  the  .  loan  was  not 
completed,  where  the  circumstances 
indicated  it  was  to  be  repaid  whether 
or  not  the  loan  was  Completed). 

85.  U.  S. — ^Nunez  v.  DauteL  19 
Wall.   660,  22  L.  ed.   161. 

Ala. — Chilver  v.  Caldwell,  187  Ala. 
126,  84  S  18. 

Ark. — BucknoT  v.  Mcllroy,  31  Ark. 
631. 

C^l.— WlUlston  V.  Peikins.  61  Cal. 
554. 

Ida. — Salisbury  v.  Spofford,  22  Id&. 
393,  126  P  400. 

111. — Daugberty  v.  Heckard,  18* 
111.  239,  69  NE  619  [aff  89  III.  A. 
544].  See  Laird  v.  Warren,  92  111.  204 
(where  a  provision  in  a  note  for  a 
penalty,  in  case  the  note  was  not 
paid  within  twenty  days  after  the 
sale  of  certain  cattle  deaeribed.  was 
held  not  to  render  either  the  note 
or  the  penalty  payable  from  the  pro- 
ceeds of  the  sale,  but  merely  to  pro- 
vide a  contingency  on  which  the 
penalty  should  accrue). 

Minn. — Conehan  v.  Oosby,  15 
Minn.   13. 

Mo. — Ubsdell  v.  Cunningham,  2! 
Mo.   124. 

Utah. — White  v.  Century  Gold  Min.. 
etc.,  Co.,  28  Utah  381,  78  P  868;  Mc- 
Intyre  v.  Aiax  Min.  (>>.,  28  UUh 
162,  77  P  613;  Busby  v.  Century 
Oold  Min.  Co.,  27  Utah  231.  75  P 
725-  Mclntyre  v.  Ajax  Min.  Co.,  20 
Utah  328,  60  P  552;  Johnston  v. 
Schenck,   16   Utah  490.   50   P  921. 

See  Johnson  v.  Bell,  2  La.  258 
(where  it  was  held  that  a  promise 
to  pay  "out  of  the  proceeds  of 
the  next  crop"  is  a  term  for 
the  discharge  of,  not  a,  condition 
suspending,  the  obligation);  Weh- 
rung  v.,  Portland  Country  Club,  etc, 
Assoc.,  81  Or.  48.  120  P  747  (hold- 
ing that  a  contract  that  one  is  to 
be  paid  for  his  services  a  certain 
amount  from  the  receipts  of  a  fair 
does  not  contemplate  that  he  is  lo 
be  paid  only  from  net  proceeds). 

[a]  nianmtloBa, — (1)  A  contract 
to  pay  money  "as  soon  as  the  crop 
can  be  sold  or  the  money  raised 
from  any  other  source,"  aoes  not 
mean  that  If  the  crop  should  be  de- 
stroyed and  the  money  could  not  be 
procured  from  any  other  source  the 
debt  would  never  be  paid.    Nunez  v. 


For  Ikter  oasM,  d«T*lopm«nt«  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  701-702  J  CON  TRACT 8 

merely  for  the  purpose  of  fixing  the  time  at  whieh 
performance  shall  become  due,  such  stipulations 
will  not  be  r^arded  as  evideneing  conditions  preee- 
dent,  but  performance  may  be  demanded  within  a 
reasonable  time  after  the  fund  should  have  been 
realized  or  the  contingency  from  which  it  is  to  be 
secured  should  have  .happened.  It  has,  howeyer, 
been  said  that  a  definite  general  mie  cannot  be 
formulated,  each  case  being  de]>endent  on  its  own 
particular  circumstances,**  and  it  would  seem  that 
in  all  cases  the  question  of  whether  performance 
may  be  demanded  before  the  fund  has  been  ttc- 
quired  is  one  of  intention." 

Where  the  promiaor  has  no  right  to  the  fond 
from  whieh  be  stipulates  that  payment  shall  be 
made  his  obligation  to  pay  is  absolute.**  For 
example,  where  a  promise  is.  made  to  pay  when 
the  promisor  shall  collect  his  demands  from  another, 
the  eondition  is  inoperative  if  he  has  in  fact  no 
demand.** 


[13  C.  J.]     633 


Muuwr  of  payment.  Under  an  agreement  to 
pay  a  sum  of  money  when  it  shall  be  collected  from 
certain  funds,  the  promisor  is  not  obliged  to  pay 
from  each  small  sum  as  be  shall  collect  it,**  more 
particularly  so  where  not  demanded.*^ 

[$  702]  e.  Ability,  ConTenience,  Ete.,  of  Prom- 
iwnr  aa  Condition.  Where  a  party  promises  to  per- 
form when  he  is  able  to  do  so,  ordinarily  his  duty 
to  perform  will  not  arise  unless  his  ability  is  shown,** 
as,  for  example,  in  the  case  of  a  promise  to  pay 
when  able,  on  which  no  action  is  maintainable  with- 
out proof  of  ability.**  Some  decisions,  however, 
hold  that  under  such  a  contract  the  duty  to  perform 
becomes  absolute  after  the  expiration  of  a  reason- 
able time.**  An  agreement  to  perform  as  soon  as 
possible  is  construed  to  impose  an  obligation  coor- 
dinate with  ability!**  A  promise  to  perform  when 
convenient,  however,  Implies  a  promise  to  perform 
within  a  reasonable  time.**  In  ease,  after  the 
making  of  a  promise  to  pay  when  able,  the  promisor 


Dautel.  1»  Wall.  (U.  a)  StO,  >2  L.  ed. 
161.  (2)  Wbere  a  contract  provides 
that  a  payment  shall  be  mada  after 
the  entire  crop  shall  have  'bfiea 
harvested  and  marketed,  such  pro- 
Tlsion  fixes  the  time  of  payment, 
and  does  not  limit  the  -payment  to 
the  proceeds  of  the  crop.  Salisbury 
V.  SpotTord.  22  Ida.  tii,  126  P  400. 
(2)  Where  a  contract  stipulates  that 
certain  sums  are  to  be  paid  defend- 
ant pro  rata  out  of  the  '"proceeds  of 
ore  sales,  compromises  or  othei^ 
wise,"  and  that  no  other  money  is 
to  be  paid  out,  except  for  necessary 
operations,  until  after  the  payment 
of  the  sums  mentioned,  if  the  net 
proceeds  of  ore  sales  and  those  de- 
rived from  compromises  do  not,  in 
a  reasonable  time,  amount  to  a  sum 
sufficient  to  liquidate  the  spedfled 
amounts,  the  obligation  to  pay  be- 
comes absolute,  and  not  dependent 
on  either  the  proceeds  of  ore  sales 
or  compromises.  Mclntyre  v.  Alax 
Mln.  Co.,  20  Utah  322.  60  P  6S2.  (4) 
Where  plaintiff  agreed  with  defend- 
ant, subcontractor  on  a  mail  route, 
to  carry  the  mall  on  that  route  for 
a  specned  time  and  specified  amount, 
"payable  quarterly,  as  the  same  Is 
paid  by  the  P.  O.  Dept."  to  the  con- 
tractor, and  by  him  to  defendant, 
"subject  to  deductions  for  all  fines 
and  deductions  by  the  P.  O.  Dept.," 
it  was  held  that  defendant's  con- 
tract was  not  simply  to  pay  such 
money  as  defendant  should  reoeive 
from  the  contractor,  but  was  an  ob- 
ligation to  pay  absolutely.  Conehan 
T.  Croaby,  15  Minn.  13.  (6)  Under 
plaintiffs*  contract  for  fnmlshlnar  to 
defendant  material  for  paving  which 
he  had  contracted  to  do  for  a  city, 
providing  that  within  sixty  days 
after  bonds  for  the  payment  of  his 
contract  with  the  city  were  deliv- 
ered to  him  he  would  pay  them. 
Xlaintlffs'  right  to  payment  does  not 
epend  on  defendant's  being  paid  by 
bonds  or  otherwise,  but  they  are 
merely  to  delay  demand  for  pay- 
ment until  sixty  days  after  the  time 
he  should  become  entitled  to  receive 
bonds  from  the  dty  under  his  con- 
tract with  It  Daueherty  v.  Heckard, 
Its  III.  229,  59  NR  669  (aff  89  111. 
A.  6441. 

aSL  Frank  v.  Butte,  etc.,  Mln.,  etc., 
Co.,  48  Hont.  82,  88,  135  P  904  (where 
the  court  said:  "Every  case  has 
been  decided  upon  its  own  peculiar 
facts  and  surrounding  circum- 
stances, the  courts  being  unable  to 
formulate  any  definite,  general  rule 
upon  the  subject.  The  authorities 
are  therefore  of  little,  if  any,  value 
as  precedents" ) . 

87.  Frank  v.  Butte,  etc,  Mln., 
etc,  Co..  48  Mont.  82,  136  P  904 
(holding  that,  under  Rev.  Codes 
if  6026,  6027.  6088,  6022,  relaUve  to 
construction  of  contracts,  a  party 
who  advanced  money  to  a  corpora- 


tion under  an  agreement  for  repay- 
ment out  of  the  earnings  of  the 
business  is  held  entitled  to  look  only 
to  such  earnings  as  they  accumtl> 
lated,  no  general  liability  on  the  part 
of  the  company  being  created). 

88.  See  Barber  Asphalt  Pav.  Co. 
V.  City  of  Denver,  72  Fed.  326,  238, 
19  CCA  126  (where  Sanborn,  J.,  said: 
"One  who  induces  a  contractor  to 
perform  labor  or  furnish  materials 
by  the  promise  that  a  third  person, 
who,  he  claims,  owes  him  a  debt  or 
duty,  shall  pay  to  the  contractor  the 
agreed  price  of  the  labor  and  ma- 
terials he  furnishes,  cannot  enjoy  the' 
fruits  of  the  contract,  and  leave  tho 
contractor  remediless,  either  because 
his  debtor  does  not  pay.  6r  because 
the  debt  or  duty  did  not  exist.  In 
eithei;  event  he  becomes  primarily 
liable  to  pay  the  contract  price  him- 
self). 

89.  Chicago  V.  Peo..  86  111.  327; 
Bullock  V.  Pottinger,  2  J.  J.  Marsh. 
(Ky.)  94.  19  AmD  164:  White  v. 
Snell,   E   Pick.    (Mass.)   426. 

Vt.  West  V.  Chamberlain,  S  Pick. 
(Mass.)_2S6. 

91.  West  V.  Chamberlain,  8  Pick. 
(Mass.y  226. 

9L  Thompson  v.  Baston,  72  App. 
Dlv.  114.  76  NTS  667  [rev  31  Misc. 
627.    66    NTS    76]. 

93.  Ala. — Torry  v.  Krausa,  149 
Ala.  200,   42   S  184. 

Cal.—- Van  Busklrk  v.  Kuhns,  164 
Cal.  4t2,  129  P  587.  44  LRANS  710, 
AnnC:asl914B  922. 

Ind. — Tell  City  Furniture  Co.  v. 
Nees,  63  Ind.  24S. 

Ky. — Bckler  v.  Galbralth,  12  Bush 
71;  Stalnton  v.  Brown.  6  Dana  249; 
Martin  v.  Ferguson,  8  KyL.  446,  11 
Ky.  Op.  361. 

Mass. — Randidge  v.  Lyman,  124 
Mass.  361;  Canterbury  Church  United 
Soc.  V.  Wlnktey.  7  Gray  460. 

N.  T.— Tebo  v.  Robinson,  100  N.  T. 
27,  8  NE  882;  Matter  of  Knab,  38 
Mlsc  717.  78  NTS  292;  Work  v. 
Beach.  12  NTS  12  [aff  13  NTS  678. 
and  129  N.  T.  661  mem.  29  NE  1028 
mem];  Ingersoll  v.  Rhoades,  Lalor 
371. 

Tex. — Wright  v.  Farmers'  Nat. 
Bank,  81  Tex.  Civ.  A.  406,  72  SW 
102. 

See  Flather  v.  Economy  Slugging 
Mach.  Co.,  71  N.  H.  398,  62  A  454 
(where  It  was  held  that  ability  was 
established);  Salinas  v.  Wright,  11 
Tex.  672  (holding  that,  where  de- 
fendant acknowledges  an  indebted- 
ness to  plaintiff  and  agrees  to  pay 
it  "as  soon  as  circumstances  will 
permit,"  defendant's  ability  to  pay 
the  debt  Is  a  condition  precedent  to 
plaintiff's  right  to  recover  on  the 
agreement). 

[a]  ZUostrattoM, — (l)  In  a  suit 
on  a  promise  by  a  bankrupt  to  pay 
"when  able"  a  Judgment  against  him 
from  which  he  had  been  discharged. 


proof  of  the  promise,  and  that  de- 
fendant owned  property  subject  to 
the  payment  of  his  debts  sufficient 
to  satisfy  plalntUTs  claim,  prima 
facie  authorises  a  recovery;  but  de- 
fendant may  defeat  recovery  by 
proving  that  the  payment  of  debts 
contracted  honestly  and  In  the  ordi- 
nary course  of  his  business  subse- 
quent to  his  discharge  in  bankruptcy 
would  exhaust  his  estate  and  leave 
nothing  to  apply  to  plaintiff's  de- 
mand. Eckler  V.  Oalbralth,  12  Bush 
(Ky.)  71.  (2)  A  right  of  action  does 
not  accrue  on  mere  proof  of  ability 
to  borrow  money.  Torry  v.  Krauss, 
149  'Ala.   200,    42    S   184. 

[b]  nnprovaansBt  la  Vub  Itnanolal 
elrounstaaoaa  of  the  promisor  at  a 
time  subsequent  to  the  making  of 
the  promise  must  be  shown  in  order 
to  support  a  recovery.  Work  v. 
Beach,  13  NTS  678  [aff  129  N.  T. 
651  mem,  29  NE  1028  mem]. 

Ooadltloa  tn.  VOl  or  aoto  see  Bills 
and  Notes  I  607. 

94.  Starr  Piano  Co.  v.  Baker,  8 
Ala.  A.  449.  62  S  649;  Bamett  v. 
Bullett,  11  Ind.  310;  Fisher  v.  Hop- 
kins. 4  Wyo.   879,   34  P  899. 

(a]  XlUwtiBtlons. — (1)  An  agree- 
ment to  pay  "as  soon  as  he  can,  but 
Is  not  to  be  pushed  nor  sued"  may 
be  sued  on  whenever  the  debtor  can 
reasonably  afford  to  pay  without 
sacrificing  his  property.  Bamett  v. 
Bullett.  11  Ind.  310.  (2)  Where 
plaintiff  agreed  to  sell  defendants 
certain  stock,  and  defendants  agreed 
to  take  it,  and  to  pay  plaintiff  a 
specified  amount  therefor,  such  pay- 
ments to  be  made  "as  soon  and  fast 
as  the  purchasers  are  able,  financi- 
ally, to  do  so,  without  sacrificing 
their  interests  in.  or  the  property 
or'  such  company,  defendants  were 
bound  to  perform  such  contract 
within,  such  time  as  was  reasonable 
for  the  disposition  of  their  property. 
Fisher  v.  Hopkins.  4  Wyo.  379.  34  P 
899,  62  AmR  38. 

90.  Rowlett  V.  Lane,  48  Tex.  274; 
Snodgrass  v.  Wolf,  11  W.  Va.  168. 
But  see  Pinney  v.  Smith,  136  111.  A. 
189  (holding  that  assumpsit  would 
lie  in  a  promise  to  pay  as  soon  as 
possible  without  proof  that  payment 
was  possible). 

[a]  ZUnstratloBa. — (1)  An  obli- 
gation to  pay  a  sum  of  money  "at 
the  earliest  possible  moment"  was 
conditional,  and  it  was  incumbent  on 
plaintiff  suing  thereon  to  prove  the 
ability  of  the  maker  to  pay  the  debt. 
Rowlett  V.  L.ane.  43  Tex.  274.  (2) 
A  contract  by  one  person  to  convey 
certain  lands  to  another  "as  soon  as 
possible"  means  under  the  circum- 
stances aa  soon  as  it  shall  be  within 
the  vendor's  power,  or  as  soon  as  he 
has  the  ability  to  convey.  Snodgrass 
V.  Wolf,  11  W.  Va.  168. 

99.  Samuels  v.  Larrimore,  11  Cal. 
A.    237,    104   P   1001:    Black  v.    Bach- 
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becomes  able,  the  right  of  action  aeomefl  and  is  not 
lost  by  his  subsequent  insolvency  or  inability.*^ 
Where,  by  tiie  contract,  the  promisor  is  expressly 
made  the  judge  of  his  own  ability  to  pay,  the  con- 
tract is  unenforceable.** 

[i  7P31  f.  Act  or  Will  of  Third  Peraon.  A  prom- 
ise may  be  conditional  on  the  act  or  the  will  of  a 
third  person.*"  So  if  a  party  undertakes  that  a 
condition  shall  be  performed  by  a  stranger  and  the 
latter  refuses,  this  is  no  excuse  unless  such  refusal 
is  procured  by  the  other  party.^  An  obligation  to 
pay  money  may  be  dependent  on  the  action  of  a 
third  person  over  whom  neither  party  has  any  con- 
trol, and  payment   cannot  be   exacted  unless  the 


specified  act  is  peifonned.'  But  in  the  absence  of 
an  express  or  implied  stipulation  to  this  effect  no 
third  person  may  decide  on  the  fulfillment  of  the 
contract' 

[i  704]  g.  WiU  of  Pmniflor.  A  promise  which  is 
made  conditional  on  the  will  of  the  promisor  is  gen- 
erally of  no  value,  for  one  who  pro}nises  to  do  a 
thing  only  if  it  pleases  him  to  do  it  is  not  bound 
to  perform  it  at  all*  But  where  certain  terms  of  the 
contract  are  left  to  subsequent  mutual  agreement, 
one  of  the  parties  has  been  held  liable  as  for  a 
breach  where,  without  reason  or  excuse,  he  declines 
to  enter  into  such  an  agreement.'  Where  the  time 
for  performance  is  conditional  on  the  will  of  one 


•Ider,  120  Mass.  171;  Lewis  v.  Tip- 
ton, 10  Oh.   St.  88,  75  AmD  4B8. 

(a)  Xlltwtratloii^— Where  a  con- 
tract for  an  Insertion  of  an  adver- 
tisement In  plaintiff's  publication 
provided  that  the  consideration 
should  be  "payable  as  convenient," 
the  phrase  "payable  as  convenient" 
did  not  contemplate  that  the  con- 
sideration should  not  b«  paid  until 
merchandise  sold  by  defendants  on 
orders  attributable  to  the  advertise- 
ment shoul4  yield  profits  equal  to 
the  amount  of  the  consideration,  but 
was  merely  intended  to  provide  for 
a  reasonable  Indulgence  on  the  part 
of  plaintiffs.  Black  v.  Bachelder,  120 
Mass.  171. 

9T.  Denney  v.  Wlieelwrigrht,  80 
Miss.  733. 

98.  Nelson  v.  Von  Bonnhorst,  29 
Pa.   152. 

m.  Cal. — Qondolfo  v.  OaTbarlno, 
S  Cal.  A.  648,  »7  P  203. 

Ida. — McLean  v.  Hayden  Creek 
Mln.,  etc.,  Co.,  26  Ida.  418,  188  P  331. 

III. — Heirsch,  etc.  v.  Liorimer,  eto., 
Co.,   196  111.  A.  684. 

Ind.—- McGregor  v.  Johnson,  2  Ind. 
70. 

Mo.— Chapman  v.  Ferguson,  162 
Mo.  A.  84,  88,  1S2  8W  284  [QUOt 
CycJ. 

Tex. — Roberts  v.  'Atwood,  (Civ.  A.) 
188  8W  1014. 

N.  B. — Bank  of  British  North 
America  v.   Sturdee,   32  N.  B.   298. 

See  Lobensteln  v.  U.  8.,  91  U.  S. 
324,  326,  23  U  ed.  410  (construing  a 
contract  entered  into  between  plain- 
tiff and  the  United  States,  whereby 
the  former  was  entitled  to  "all  the 
hides  of  beef-cattle  slaughtered  for 
Indians"  which  the  superintendent 
of  Indian  affairs  should  decide  were 
not  required  for  their  comfort). 

ra]  AppUoattoa  of  n(la<— Wheres 
person  to  whom  a  policy  of  insur- 
ance had  been  assigned  as  security 
for  money  agreed  to  assign  it  if  K, 
his  solicitor,  should  be  of  opinion 
that  he  would  Incur  no  liability  in 
assigning  it  without  the  debtor's  as- 
sent in  writing,  such  opinion  is  a 
condition  precedent,  and  in  case  of 
ICs  death,  the  opinion  of  another 
solicitor  may  -be  sought  and  acted 
on.  Bank  of  British  North  America 
V.   Sturdee.   32    N.   B.   898. 

Approval  of  third  vmsob  as  test 
of  performance  see  Infra  ((  771-774. 

Approval  of  oectUloate  of  aroU- 
taot  or  saglaMr  see  Building  and 
Construction  Contracts  IS  93-119. 

1.  Wood  V.  Worsley,  2  H.  Bl.  674, 
128  Reprint  711  frev  on  other 
grounds  <  T.  R.  710,  101  Reprint 
786];  Doughty  v.  Neal,  1  Saund.  216. 
85  Reprint  226;  Hesketh  v.  Gray. 
Say  185,  96  Reprint  846;  Hotham  v. 
East  India  Co.,  1  T.  R.  838.  99  Re- 
print 1295;  Oruit  v.  Pinnell,  6  Vin. 
Abr.   207. 

a.  Miller  v.  Wilson,  87  III.  A.  399; 
Wood  V.  Worsley,  2  H.  Bl.  674,  128 
Reprint  711  [rev  on  other  grounds 
8  T.  R.   710,   101  Reprint  7871. 

8.  Taylor  v.  Pierce,  20  Philippine 
103. 

4.  Minn. — ^Butler  v.  Winona  Mill 
Co.,  28  Minn.  205,  9  NW  697,  41 
AmR   277. 

Mo. — Blaine  v.  Knapp,  140  Mo.  241. 


41  6W  787.  See  Morley,  etc.,  R.  Co. 
V.  Hlmmelberger,  247  Mo.  179,  185, 
152  SW  86  (holding  that  no  action 
could  be  maintained  against  the  as- 
signee of  one  contracting  to  give 
certain  railroad  companiea  prefer- 
ences in  freight  shipments  sufHclent 
to    produce   five    thousand    dollars    a 

gear  in  earnings,  where  the  assignee 
y  supplemental  agreement  only 
agreed  ''as  far  as  practicable"  to 
give  the  railroad  preference  on  all 
shipments    between    certain    points). 

N.  T. — Sabarsky  v.  Drew,  178  App. 
Div.  80,  162  NTS  506.  Bee  Bean  v. 
Trust.  (;o.  of  America,  138  App.  Div. 
69,  120  NTS  728  (holding  that  a 
party  must  act  in  good  faith). 

N.  C. — Torrey  v.  Cannon,  171  N.  C. 
619,    88   SB  768,    769    [quot  Cyc]. 

Pa. — Nelson  v.  Von  Bonnhorst,  29 
Pa.  362:  Loughery  v.  Mcllvain,  8 
Phila.  278. 

Tex. — Brush  v.  Clarendon  Land, 
etc.,  Co.,  2  Tex.  C!iv.  A.  188,  21  SW 
389 

Wash.— Tolntle  v.  Dean,  1  Wash. 
T.   48. 

Bng.— Rosher  v.  Williams,  L.  R. 
20  Bq.  210;  Turlor  v.  Brewer,  1  M. 
&  3.  290,  lOS  Reprint  108. 

See  Huntington  v.  Russell,  2  (TaL 
Unrep.  Cas.  668,  8  P  511  (holding 
that  an  agreement  by  which  defend^ 
ant  purchased  the  Interest  of  his  de- 
ceased partner  for  a  certain'  sum 
and  agreed  to  pay  a  further  sum  if, 
in  the  opinion  of  certain  other  par- 
ties, the  profits  Justified  him  in  do- 
ing so  does  not  require  defendant  to 
continue  the  business  for  any  partic- 
ular time). 

[a]  niiiMrattaaa, — (1)  Agreements 
for  service,  where  the  remuneration 
is  left  entirely  to  the  employer,  cre- 
ate no  binding  contract  to  Mty  any- 
thing. Butler  V.  Winona  Mill  Co., 
28  Minn.  205,  9  NW  697,  41  AmR 
277;  Tolme  v.  Dean,  1  Wash.  T.  «; 
Taylor  v.  Brewer,  1  M.  &  S.  290,  106 
Reprint  108.  (2)  An  agreement  that, 
if  at  any  time  the  character  of  an 
employee's  work,  on  the  increase  of 
business  secured  by  him,  should 
"fairly  Justify  a  change  of  mind  on 
the  part  of  the  conductors  of'  de- 
fendant's business,  his  salary  should 
be  increased.  Blaine  v,  Knapp,  140 
Mo.  241,  246.  41  SW  787.  (3)  A 
covenant  by  a  person  to  build  such 
a  house  as  he  may  think  fit  hinds 
him  to  nothing:  and  a  grant  of  land 
made  in  consideration  of  such  a 
covenant  has  been  held  to  be  purely 
voluntary.  Rosher  v.  Williams,  L. 
R.  20  Eq.  210.  (4)  So  where  a  per- 
son agrees  to  furnish  lumber  in  such 
quantities  as  he  may  "deem  fit  and 
advisable."  It  has  been  held  that  he 
may  cease  furnishing  the  lumber 
whenever  he  pleases.  Lougherty  v. 
Mcllvain.  8  Phlla.  (Pa.)  278.  And 
see  Savage  Mfg.  Co.  v.  Armstrong, 
19  Me.  147.  (5)  Where  a  debtor 
agrees  to  pay  a  sum  of  money  when- 
over  In  his  opinion  his  circumstances 
will  enable  him  so  to  do,  the  agrree- 
ment  Imposes  no  legal  obligation 
which  can  be  enforcea  by  action,  as 
ho  is  the  sole  Judge  of  his  ability. 
"Every  other  person,"  It  has  been 
said,  "might  swear  the  circumstances 
of  the  debtor  make  him  abundantly 


able  to  i>ay,  yet,  that  did  not  deter- 
mine his  legal  liability."  Nelson  v. 
Von  Bonnhorst,   29   Pa.   852. 

[b]  Verformane*  luld  not  to  b* 
»t  optlOB  of  promisor,— New  York 
Bank-Note  Co.  v.  Kings  County  El. 
R.  Co..  37  App.  Div.  480,  56  NTS 
loss  (holding  that  a  contract  for 
printing  tickets  left  optional  only 
Che  time,  and  not  the  right  to  take 
the  tickets):  Graham  v.  McCoy,  17 
Wash.  83,  48  P  780,  49  P  28S  (hold- 
ing that  an  agreement  to  furnish 
funds  and  supplies  to  enable  a  log- 
ging company  to  repay  an  indebted- 
ness through  the  conduct  of  Its  busi- 
ness did  not  make  the  fumlshlns  of 
funds  and  Supplies  optional). 

[c]  A  potsstottTw  ooadStlMi  In  a 
contract  oeaaes  to  be  such  when  it 
is  fulfilled.  Anse  La  Butte  Oil,  etc, 
CH>.  V.  Babb,  122  La.  416,  47  S  754. 

[d]  «>t  ia  Bot  wrwrr  pot— tativ 
eontattoa  tiiat  xtmAatm  aau  th»  obU- 
ffattOB  to  which  it  is  atUched.  Arti- 
cle 2086.  <Mv.  CTode,  speaking  of  arti- 
cle 2034,  according  to  which  'every 
obligation  is  null,  that  has  been  con- 
tracted on  a  potestative  condition, 
on  the  part  of  him  who  binds  him- 
self,' says:  "The  last  preceding  arti- 
cle is  limited  to  potestative  condi- 
tions which  make  the  obligation  de- 
pend solely  on  the  exercise  of  the 
obllgor'B  will;  but  if  the  condition 
be  that  the  obligor  shall  do  or  qot 
do  a  certain  act,  although  the  doing 
or  not  doing  of  the  act  depends  on 
the  will  of  the  obligor,  yet  the  obli- 
gation depending  on  such,  condition 
is  not  void.'  If  this  article  2036 
were  taken  llterallr,  the  contract 
would  not  be  null,  no  matter  to  what 
extent  the  act  upon  which  the  obli- 
gation depended  might  be  at  the  will 
of  the  obligor,  -nie  civHians  ex- 
plain, however,  that  the  act,  upon  the 
doing  or  not  doing  of  which  the  ob- 
ligation is  mad*  to  depend,  must  not 
be  so  easy  of  performance  or  so  in- 
significant as  in  reality  to  leave 
matters  to  the  mere  will  of  the  ob- 
ligor; as,  for  example,  if  the  obli- 
gation was  to  depend  upon  whether 
the  obligor  'raised  his  arm,  or  drank 
a  glass  of  wine,  or  wore  his  grey 
hat.'  Le  Carpentier  et  Dn  Saint. 
Hep.  de  Droit  Francais,  Vo  Condi- 
tion, No.  100.  The  question  whether 
the  act  upon  which  the  obligation  Is 
to  depend  is,  or  not,  of  the  charac- 
ter here  described,  is  one  of  fact, 
to  be  determined  from  the  particu- 
lar circumstances  of  each  case.  Id. 
No.  101."  Anse  La  Butte  Oil,  etc.. 
Co.  V.  Babb.  122  La.  415,  422,  47  S 
764.  See  also  Hebert  v.  St.  Michel.  IS 
RevdeJur  228  (holding  that  a  prom- 
ise on  the  part  of  the  buyer  to  re- 
sell to  the  seller,  "if  he  should  de- 
cide to  alienate,"  constitutes  a 
"preferential  agreement"  and  not 
a  nullity  as  a  purely  facultative, 
since  the  condition  is  subordinate 
not  to  the  will  of  the  obligor,  but  to 
a  fact  depending  on  whether  or  not 
this   fact  will   be   followed  up). 

5.  Zenatellq,  v.  Hammerateln.  211 
Fa.  68,  79  A  922  (holding  that  in  an 
action  by  an  artitft  against  an  opera 
producer  on  a  contract  whereby  thp 
artist  bound .  himself  to  sing  in  tite 
.fhls 


United  States  the  operas  of 


rep- 


For  later  oases,  developmaate  wnd  ekaagaa  in  the  law  see  cumulative  Annotations,  a&me  titler,  page  and  note  number. 
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party,  the  adyerae  party  may,  on  notice,  after  the 
lapse  of  a  reasonable  time,  relieve  himself  from  lia- 
bility by  tender  of  performance.* 

[i  7<^]  h.  Notica  aa  Oonditioa.  A  oontraet  may 
also  be  conditional  on  notice  of  some  matter  being 
given;  and  notice  must  be  given  accordingly,  in 
order  to  render  ttie  promise  absolute,  and  must  be 
alleged  and  proved  in  an  action  brongbt  on  it.'  A 
party  contracting  to  do  an  act  on  the  happening 
of  some  event  is  not  in  general  entitled  to  notice 
of  tfaiat  event  as  a  condition  precedent,  unless  he  has 
expressly  stipulated  for  it;*  but  in  some  cases  it  is 
necessarily  implied  from  the  nature  of  the  trans- 
action that  notice  shall  be  given,  although  not  ez- 


«rtor7  and  those  which  should  he  In- 
dicated to  him  80  long  as  they  were 
lit  for  him  and  arraneed  on  mutual 
agreement,  where  tne  statement 
averred  that  plaintiff  was  ready  and 
wlIlinK  at  all  tCmes  and  offered  to 
perform  his  enKagement  nnder  the 
contract,  an  afllaavit  of  defense  de- 
nying such  averments  and  reciting 
that  after  several  performances  de- 
fendant requested'  plaintiff  to  sine 
a    certain    part    In    an    opera    which 

filalntiff  was  well  fitted  to  sing,  but 
hat  plaintiff  without  reason  or  ex- 
cuse declined  to  slngr  the  part,  was 
sufficient). 

6.  Hannan  v.  Anderson,  IB  Colo. 
A.    433,   6i   P  961. 

[a]  ninsrtratlMi^-Whers  a  re- 
ceipt was  given  for  an  an](>unt  to 
he  allowed  on  a  purchase  to  be  se- 
1ect«d  from  a  stock  of  merchandise. 
In  ease  the  holder  thereof  falls  to 
make  a  selection  within  a  reasonable 
time,  the  other  party  to  the  contract 
may  relieve  himself  from  UaUUty 
by  himself  making  the  selection  of 
merchandise  and  tendering  the  same. 
Hannan  v.  Anderson,  15  Colo.  A.  433, 
«2  P  961. 

7.  Quarles  v.  OeorgSi  23  Pick. 
(Mass.)  400;  Chapman  v.  Ferguson, 
ISZ  Mo.  A.  84.  132  8W  284;  Nathan  ▼. 
Lewis.  1  Bandy  239,  12  Oh.  Dec.  (Re- 

?rint)  121.  See  Storrle  v.  Pensacola, 
04  Fed.  76;  Western  Union  Tel.  Co. 
V.  Ford,  10  Oa.  A.  606,  74  SB  70 
(holding  that  the  filing  of  a  suit 
within  the  speelfled  time  is  a  sufll- 
elent  presentation  of  a  claim  within 
a  provision  of  the  contract  requiring 
written  presentation  of  a  claim 
within  a  specified  time,  notwithstand- 
ing dismissal  of  the  suit  and  com- 
mencement of  another  for  the  same 
cause  of  action) :  Lang  v.  Ingalls 
Zinc  Co.,  (Tenn.  Ch.  A.)  49  8"w  288 
(holding  that  a  party  Is  not  excused 
from  giving  the  notice  required  by 
the  contract  to  authorise  a  suit  for 
a  sum  due  under  the  contract  becauss 
of  the  other  party's  denial  of  liabil- 
ity, where  the  dispute  as  to  such  lia- 
Mlity  had  been  settled  before  suit). 

8.  Traver  v.  Snyder,  34  Misc.  406, 
«9  N-VS  750  [aff  SB  Misc.  261.  71 
NTS  761];  Drew  v.  Ooodhue.  74  Vt. 
436.  62  A  971. 

ra]  lUiwtiatioB.— Where  parties 
who  employ  others  to  haul  all  the 
wood  cut  on  a  certain  tract  of  land 
are  engaged  in  lumbering  operations 
close  by  such  tract  and  have  about 
the  same  means  of  knowing  when  the 
contract  has  been  completed  as  the 
parties  doing  the  hauling  have,  they 
are  not,  in  the  absence  of  special 
agreement,  entitled  to  notice  of  the 
completion  of  the  oantract.  Drew  T. 
Goodhue.   74  Vt.  436.  62  A  971. 

Vsoesalty  .of  request  or  dsmaad  tat 
p«9focauuM*  see  Infra  {|  740-746. 

9.  Johnson  v.  Moore,  1  Blackf. 
(Ind.)  253;  Blrdseye  v.  Davis,  13  S. 
C.  It.  296:  Vyse  v.  Wakefield,  6  M.  A 
■W.  442,  161  Reprint  486.  See  In  re 
Mills  Co.,  166  Fed.  109,  111  [clt  Cyc]. 

"Where  a  party  stipulates  to  do  a 
certain  thing  in  a  certain  specific 
event  which  may  become  known  to 
him,  or  with  which  he  can  make  him- 
self acquainted;  he  Is  not  entitled  to 
any  notice,  unless  he  stipulates  for 
it;  but  when  It  Is  to  do  a  thine  which 
lies  within  the  peculiar  knowledge  of 


the  opposite  party,  then  notice  ought 
to  be  given  him.'"  Vyse  v.  WaJce- 
fleld,  9  M.  ft  W.  442,  452,  151  Re- 
print 485. 

[a]  keasoa  for  mla, — "When  a 
thing  Is  in  the  knowledge  of  the 
plaintiff,  but  cannot  be  In  the  knowl- 
ledge  of  the  defendant,  but  the  de- 
fendant can  only  guess  or  speculate 
about  the  matter,  then  notice  is 
necessary."  Bramwell,  B.,  in  Makln 
V.  Natklnson,  L.  R.  '6  Eich.  26,  80. 

10.  Keys  v.  Powell,  3  A.  R.  Marsh, 
(Ky.)  253. 

11.  See  infra  «   76<- 
la.    Clhurch  V.  Wilkeson-Trlpp  Co., 

58  Wash.  2«2,  108  P  598.  109  P  118, 
137  AmSR  1069.     See  Skinner  v.  Os- 

rood.  '83  lit.  A.  454  trev  136  IlL  491, 
7  NB  1041]  (holding  that,  where  a 
party  entitled  to  notice  under  a  con- 
tract refuses  to  perform  on  his  part 
on  the  ground  tnat  the  contract  is 
Illegal,  he  waives  the  necessity  of 
a  notice  under  Its  provisions); 
Menard  v.  Thuot,  50  Que.  Super.  289 
(holding  a  written  notice  waived). 

18.  tJ.  8, — Carnegie  Steel  Co.  v. 
U.  S.,  240  TT.  8.  15C  *«  BCt  842,  60 
L.  ed.  576;  Dermott  v.  Jones,  2  Wall. 
1,  17  L.  ed.  762;  Penn  Bridge  Co.  v. 
Kershaw  County,  226  Fed.  728,  141 
(XJA,  484;  Lima  Iiocomotlve,  etc.,  Co. 
V.  National  Steel  Castings  Co..  1B6 
Fed.  77,   83  CCA  693.   11  LRANS  713. 

Ala. — Morrow  v.  Campbell,  7  Port. 
•41,  31  AmD  794. 

Ark. — Polsln  v.  Besne,  189  8W  654. 

Cal. — Carlson  v.  Sheenan,  167  Cal. 
692,  109  P  29;  Wilmington  Transp. 
Co.  V.  O'Nell,  i»  Cal.  1,  82  P  706. 

D.  C. — Macfarland  v.  Barber  As- 
phalt Pav.  Co.,    29   App.   506. 

Ga. — Southern  Bell  Tel.,  etc.,  Co. 
v.    Harris,    117   Qa.    1001,    44   SB   886. 

Ind.— Sowle  V.  Holdrldge,  26  Ind. 
119. 

Iowa. — ^Waterloo  First  Nat,  Bank  v. 
Park,  117  Iowa  652,  91  NW  826;  Dorr 
V.  Alford,  111  Iowa  278,  82  NW  789, 

Ky. — Stevens  v.  Lewis,  170  Ky.  238, 
289,  185  SW  873  [clt  Cyc]:  Runvoa 
r.  CJulver.  168  Ky.  45.  51.  181  SW  640, 
LRA1919F  8    [quot  6yc]. 

Me. — Herman  v.  Rosenberg,  97  A  6; 
Oakland  Electric  Co,  v.  Union  (3as, 
etc.,  Co..  107  Me.  2T9,  78  A  288. 

Md. — Cowan  v.  Meyer.  12B  Md.  460, 
94  A  18;  Dexter  Sulphite  Pulp,  etc.. 
Co,  ▼.  McDonald,  103  Md.  381.  63  A 
968. 

Mich. — Nicol  V.  Fitch,  115  Mich.  IS, 
72  NW  988,  69  AmSR  542;  Rexford 
V.  Schofleld.  101  Mich.  480,  69  NW 
837. 

Mo. — Money,  etc.,  R.  C!o.  v.  Him- 
melberger,  247  Mo.  179.'  162  SW  86; 
Stonam  y.  Waldo.   17  Mo.  489. 

Mont. — Walte  v.  Shoemaker,  50 
Mont.  264,   146  P  736. 

N.  J. — ^Middlesex  Water  Oo.  v. 
Knappmann  Whiting  Co.,  64  N.  J.  L. 
240,  46  A  692,  81  AmSR  467,  49  LRA 
572;  Trenton  Public  Schools  v.,  Ben- 
nett, 27  N.  J.  L.  513.  78  AmD  373. 

N.  Y. — Beach  v.  Craln,  2  N.  T.  86, 
49  AmD  369;  Hoes  v.  Nagele,  28  App. 
Dlv.  Sf4.  61  NTS  233. 

Okl.— Clements  v.  Jackson  County 
Oil.  etc.,  Co..  161  P  216;  Berry  v. 
Wells,  43  Okl.  70,  141  P  444;  David- 
son v.  Gasklll.  33  Okl.  40,  121  P  649, 
38  LRANS  692. 

Or. — Zanello  v.  Smith,  eta.  Iron 
Works,  62  Or.  311,  124  P  660. 


pressly  stipulated  for."  No  notice  is  neeessary  to 
be  given  to  defendant  of  the  happening  of  a  con- 
tingency, if  by  the  contract  he  has  provided  himself 
with  the  means  of  ascertaining  the  fact.^"  As  is 
the  case  with  other  provisions  for  his  benefit^''  a 
party  may  waive  a  provision  for  notice." 

[(  706]  7.  Ezcnses  for  Nonperformance — a.  In 
CtolMraL  The  general  rale  is  that,  where  a  person 
by  his  contract  charges  himself  with  an  obligation 
possible  to  be  performed,  he  must  perform  it,  un- 
less its  performance  is  rendered  impossible  by  the 
act  of'Ood,"  by  the  law,"  or  by  the  other  party," 
it  being  the  nile  that  in  case  the  party  desires  to 
be    excused    from    performance    in    the    event    of 

Pa.— Miller  v.  Phillips.  31  Pa.  218; 
Myers  v.  Drake,  10  Watts  110. 

Tex. — Northern  Irr.  Co.  v.  Dodd, 
(Civ.  A.J  182  SW  946,  949  [quot  Cyc]. 

Vt.-JSmlUe  V.  Walton,  41  Vt  174; 
Downer  v.  Frlzsle,  10  Vt.  541. 

Va. — Kendall  Bank  Note  Co.  v. 
Sinking  Fund  Comrs.,  79  Va.  663. 

W.  va. — Roberts  v.  American  Col- 
umn, etc.,  Co..  "76  W.  Va.  290,  86  SB 
636;  McCtermlck  v.  Jordon,  66  W.  Va. 
86,  63  SB  778. 

Bng. — Measures  Bros.,  Ltd.  v. 
Measures,  [1910]  2  Ch.  248:  Thils 
V.  Byers;  1  Q.  B.  D.  244,  9  Bl^C  225; 
Ford  V.  Cotesworth,  L.  R.  4  Q.  B. 
127;  Brrtngton  v.  Aynesly,  2  Bro.  C^. 
341,  29  Reprint  191,  Dick.  692,  21  Re- 
print 440-  Gillespie  V.  Howden,  12 
Ct.  S«ss.  Cas.  800;  Hills  v.  Sughrue, 
16  M.  &  W.  253,  163  Reprint  844; 
Lloyd  v.  Crisps,  6  Taunt.  249,  1  B(3L 
136.   128  Reprint  686. 

"It  is  a  well-settled  rule  of  law 
that  a  party  must  fulfill  his  con- 
tractual obligations.  Fraud  or  mu- 
tual mistake,  or  the  fraud  of  one 
party  and  the  mistake  of  the  other, 
or  an  inadvertence  induced  by  the 
on*  party  and  not  negligence  on  the 
part  of  the  other,  may  relieve  from 
an  expressed  agreement,  and  an  act 
of  (}od  or  the  law  or  the  Interfering 
or  preventive  act  of  the  other  party 
may  free  one  from  the  performance 
of  It;  but  If  what  Is  agreed  to  b* 
done  Is  possible  and  lawful  the  obll- 

eatlon  or  performance  must  be  met. 
ilfflculty  or  improbability  of  accom- 
plishing the  stipulated  undertaking 
will  not  avail  the  obligor.  It  must 
be  shown  that  the  thing  cannot  by 
any  means  be  effected.  Nothing 
short  of  this  will  excuse  non-per- 
formance. The  courts  will  not  con- 
sider the  hardship  or  the  expense 
or  the  loss  to  the  one  party  or  the 
meagernesB  or  the  uselessness  of  the 
result  to  the  other."  Richards  v. 
Wreschner,  174  App.  Dlv.  484,  487, 
166  NTS  1064.  168  NTS  1129  [quot 
Cameron-Hawn  Realty  Co.  v.  Al- 
bany. 207  N.  T.  377.  381,  101  NH 
162,    49    LRANS    9221 

[a]  Zllwrtratloas. — (1)  Where  a 
water  company  unconditionally  con- 
tracted to  supply  to  a  consumer 
water  with  pressure  sufficient  for 
fire  purposes,  it  was  held  liable  for 
damages  sustained  by  the  consumer 
from  fire  In  consequence  of  a  fail- 
ure In  the  water  pressure,  although 
the  failure  was  due  to  a  break 
In  the  pipes  without  the  water  com- 
pany's fault.  Middlesex  Water  Co. 
v.  Knappmann  Whiting  Co.,  64  N. 
J.  L.  240,  45  A  892,  81  AmSR  467, 
49  LRA  672.  (2)  Where  plaintiff 
bound  himself  to  winter  a  certain 
number  of  cattle  for  defendant,  and 
defendant  obligated  himself  to  pay 
a  stipulated  sum  for  every  head  de- 
livered In  the  spring  "In  good, 
thrifty  order  and  condition,"  It  was 
held  th^  plaintiff  could  not  recover 
for  the  keeping  of  any  cattle  that 
died,  or  were  not  delivered  in  good, 
thrifty  order  and  condition,  although 
their  death  or  bad  condition  mlpht 
not  have  resulted  from  any  want 
of  care  on  his  part  Stonam  jy, 
Waldo,   17  Mo.  489.  IP 

14.     See  Infra  J  71B.  , 

18.     See  Infra  i  720. 

18.     See  infra  ||  T21-7tt. 
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eontiogeneies  arising,  it  is  his  duty   to  provide 
therefor  in  his  oontnust."    Henoe  performance  is 


not  ezensed  by  snbseqnent  inability  to  perfoim," 
by  unforeseen   difficulties,^*  by  unusual  or  onez- 


17.  Phoenix  Bridge  Co.  v.  V.  S., 
M  Ct  CI.  492;  Soley  t.  Jones.  208 
Uass.  661,  95  NB  94;  Davidson  v. 
Oasklll,  82  Okl.  40,  121  P  649.  38 
LRANS  692;  Paradlne  v.  Jane. 
Aleyn  26,  82  Reprint  897.  And  see 
cases  supra  note  IS. 

U.  U.  3.— U.  a  v.  Smoot  16 
Wall.   SB,    21   L.   ed.   107. 

Ala. — Jones  ▼.  Anderson,  82  Ala. 
302,  2  S  911;  Stone  v.  Dennis,  8 
Port.  2S1. 

Cal. — Mineral  Pai%  Land  Co.  v. 
Howard,  172  Cal.  289,  166  P  468, 
L,RA1916F  1;  WlUlama  T.  Miller.  6 
P    14. 

Del. — Williams  v.  Armour  Car 
Lines,   23   Del.  276.   79  A  919. 

111.— Walker  v.  Tucker,  70  III.  627; 
Ricardl  Apartment  House  Co.  v. 
Beaudet,  64  III.  A.  261;  Kenwood 
Bridge  Co.  t.  Dunderdale.  60  111.  A. 
681;  Dean  v.  LK>wey,  60  [11.  A. 
264. 

Iowa. — ^Liittell  ▼.  Webster  County, 
152  Iowa  206,  181  NW  691,  182  NW 
426. 

Kan. — ^HurlesB  v.  Wiley,  91  Kan. 
347,  137  P  981,  t.RA1916C  177:  GoK- 
Kln  v.  Kansas  Pac  R.  Co.,  12  Kan. 
416. 

Mich. — International  Text-Book 
Co.  V.  Jones,  166  Mich.  86.  181  NW 
98;  Britten  v.  Dunning,  66  ^ich.  158. 
20  NW  888-  Dewey  v.  Alpena  School 
Diat.,  48  lilch.  480,  6  NW  646,  88 
AmR  206;  McCreery  T.  Green,  88 
Mich.  172. 

Mo.>-<71uley-Hiller  Coal  Co.  v. 
Freund  Packinir,  etc,  Co.,  188  Mo.  A. 
274,  120   SW  668.  ^ 

Mont — LiawBOn  ▼.  Cobban,  38 
Mont.  138,   140,  99  P  128   [quot  Cycf. 

N.  T. — Tobias  v.  LissberKer,  106 
M.  Y.   404.   12  NB  13,  69  AmR  609. 

Or. — Hanthorn  v.  Quinn,  42  Or.  1, 
•69  P  817. 

Tenn. — ^Bryan  v.  Spurgln,  6  Sneed 
681. 

Tex. — Henry  v.  McCardell,  IE  Tex. 
Civ.   A.   497,   40  SW  172. 

Engr. — Jones  v.  St.  John's  College, 
L.  R.  6  Q.  B.  116:  McNeill  t.  Reld.  9 
Blng.  68.  83  ECl,  489.  181  Reprint 
640;  Hall  v.  Wright,  K.  B.  &  E.  748, 
96  ECL  746,  120  Reprint  688;  Brown 
V.  Royal  Ins.  Co.,  1  E.  &  E.  863,  102 
ECL  853,  120  Reprint  1131,  6  ERC 
687;  Thomborrow  v.  Whitacre,  2  I^ 
Raym.  1164,  92  Reprint  270.  See 
Vyso  V.  Wakefield,  6  M.  ft  W.  442, 
151  Reprint  486  (where  the  court 
said  in  substance  that  when  a  per- 
son enters  into  a  contract,  he  is 
bound  to  perform  It.  whether  rea- 
sonable or  not.  An  obligation  im- 
posed by  law  Is  necessarily  both  rea- 
sonable and  practicable,  but  a  per- 
son may  undertake  by  agreement  to 
do  any  particular  act,  and  if  it  is 
not  reasonable,  -  It  Is  his  own  fault 
for   entering  into    such   a  contract). 

[a]  ZUnstntloaa. — (1)  One  who 
sells  goods  to  be  delivered  at  a  cer- 
tain time  cannot  excuse  himself  by 
saying  that  he  expected  to  buy  the 
goods,  but  could  not.  Olpins  v. 
Consequa,  10  F.  Cas.  No.  6,462,  Pet. 
C.  C.  85,  3  Wash.  C.  C.  184;  Touqua 
V.  Nixon,  30  F.  Cas.  No.  18,189,  Pet. 
C.  C.  221;  LawBon  v.  Cobban,  38 
Mont.  138,  140,  99  P  128  [quot  Cyc]; 
Phillips  V.  Taylor,  49  N.  T.  Super. 
818  (all  101  N.  Y.  689  mem,  4  NE 
727].  (2)  Temporary  Incapacity  of  a 
judge  from  gross  Intoxication  does 
not  excuse  the  performance  of  an 
agreement  to  bring  a  case  to  trial 
before  that  judge.  Cobb  v.  Harmon, 
23  N.  Y.  148.  (3)  Where  the  per- 
formance of  a  contract  becomes  im- 
possible, and  the  cause  of  this  im- 
possibility was  a  contingency  which 
a  man  of  reasonable  prudence 
should  have  seen  and  guarded 
against,  the  nonperformance  will  not 
be  excused.  Bryan  v.  Spurgln,  6 
Bneed  (Tenn.)  681.  (4)  Where  plain- 
tiff contracted  "to  excavate  and  build, 
a  good,  firm,  and  substantial  sewer,'* 
specifying  particularly  the  prices   to 


be  paid  for  "all  the  excavation, 
whether  bard  pan,  quicksand,  caves, 
or  otherwise,"  and  'for  the  blasting 
and  removing  of  rocks,"  and  claimed 
extra  payment  above  the  contract 
price,  ft  was  held  that  no  evidence 
was  admissible  to  show  that  extra 
work  had  been  4one  or  that  It  was 
rendered  necessary  by  the  discovery 
on  the  -line  of  the  sewer  of  a  kind 
of  rock  not  before  known  in  New 
York,  and  much  more  dif&cult  of  re- 
moval than  that  usually  found,  and 
of  a  quality  which  could  not  possi- 
bly have  been  contemplated  In  mak- 
ing the  contract.  Devlin  y.  New 
York,  11  N.  Y.  Super.  887,  888.  (6) 
A  citizen  of  the  United  States  was 
liable  for  a  breach  of  his  contract 
to  obtain  a  patent  in  England  'to 
give  the  patentee  the  exclusive  right 
to  sell  an  article  in  Canada,  although 
under  the  existing  laws  of  England 
and  Canada  such  a  patent  could  not 
be  obtained  in  England  and  conld  be 
obtained  in  Canada  only  by  British 
subjects,  as  the  fulfillment  of  the 
contract  was  not  Impossible.  Beebe 
V.  Johnson,  19  Wend.  (N.  Y.)  600, 
32  AmD  618.  (6)  Where  «  builder 
contracted  to  do  certain  specific 
work  within  a  fixed  time,  including 
such  alterations  as  might  be  ordered 
according  to  the  contract,  unless  an 
extension  of  time  were  allowed  for 
thein.  under  pen^tles  for  delay.  It 
was  neld  that  he  was  bound  to  com- 

filete  within  the  time,  or  to  pay 
he  penalties;  and  It  was  also  held 
no  excuse  that  alterations  duly  or- 
dered without  allowing  an  extension 
of  time  rendered  performance  im- 
possible, and  that  no  condition  could 
be  implied  at  variance  with  the  con- 
tract for  such  a  contingency. 
Jones  V.  St  John's  College,  L.  R.  6 
Q.  B.  115.  (7)  Where  defendant  of 
New  York  contracted  with  plaintiffs 
on  February  2  for  the  prompt  ship- 
ment of  a  lot  of  old  Iron  from  Eu- 
rope, and  the  shipment  was  made 
on  the  next  day  from  a  German 
port,  but  the  river  below  was  frozen 
over  and  remained  closed  to  naviga- 
tion until  April,  and  defendant  re- 
fused to  accept  the  iron  when  ten- 
dered to  him  in  June,  but  similar 
iron  could  have  been  shipped  prompt- 
ly from  other  ports,  it  was  held  that 
defendant  was  justified  In  his  re- 
fusal to  accept  Tobias  v.  Llssber- 
ger,  106  N.  Y.  404,  12  NE  13.  59 
AmR  609.  (8)  Where  school  trus- 
tees had  agreed  to  hire  a  teacher  for 
a  certain  term,  the  subsequent  out- 
break of  smallpox  In  the  neighbor- 
hood making  ft  necessary  for  the 
trustees  to  close  the  schools,  did  not 
discharge  them  from  the  contract. 
Dewey  v.  Alpena  School  Diet,  43 
Mich.  480,  6  5rw  646,  88  AmR  206. 
(9)  Where  adjacent  landowners 
agreed  each  to  construct  and  main- 
tain certain  portions  of  a  drain,  one 
of  them  was  liable  for  failure  to 
perform  his  part  of  the  contract,  al- 
though the  work  could  not  be  done 
because  of  the  insufllclency  of  an 
outlet  for  the  water,  where  such 
outlet  was  on  his  land,  and  could 
have  been  readily  enlarged.  'Brit- 
ten V.  Dunning,  66  Mich.  158,  20  NW 
883.  (10)  The  inability  of  the  pur- 
chaser of  land,  by  reason  of  poverty, 
to  carry  out  his  contract  is  no  ex- 
cuse for  his  failure  so  to  do,.  Dean 
V.  Lowey.  50  111.  A.  254.  (11)  It  is 
no  excuse  for  failure  to  perform  a 
contract  that  Its  performance  was 
beyond  the  i>ower  of  the  person  who 
undertook  the  same,  where  it  Is  pos- 
sible to  do  the  work  contracted  for. 
Kenwood  Bridge  Co.  v.  Dunderdale, 
60  111.  A.  581.  (12)  Where  the  les- 
see of  coal  mines  covenants  by  the 
terms  of  his  lease  to  work  the  same 
during  the  continuance  of  his  lease 
in  a  good  and  workmanlike  manner, 
he  Is  liable  for  a  breach  of  his  cove- 
nant, notwithstanding  It  may  be  be- 
yond his  power  to  perform  it    Wal- 


ker V.  Tucker,  70  III.  627.  (18)  One 
wbo  agrees  to  pasture  on  the  land 
of  another  "all  the  cattle  It  shall  be 
capable   of    grazing  in    no 

case  less  than  three  thousand  head." 
is  liable  for  the  pasturage  of  three 
thousand  head,  although  the  land 
Is  not  capable  of  sustaining  more 
than  seven  hundred.  Williams  v. 
Miller.  (Cal.)  6  P  14,  16.  (14)  Wbere 
a  party  covenants  to  perform  certain 
acts  necessary  to  effect  the  build- 
ing of  mills  on  hia  own  land.  inelad> 
ing  the  construction  of  a  canal  to 
be  cut  on  adjoining  lands,  he  can- 
not be  released  from  liability  on  his 
contract,  even  though  It  appears 
that  Its  performance  nad  become  im- 
possible oy  reason  of  the  refusal  of 
the  proprietors  of  such  adjoining 
lands  to  sell  them.  Stone  v.  Den- 
nis, 3  Port  (Ala.)  881.  (tSJ  Where 
a  contract  Imposes  on  a  party  a 
duty  not  purely  personal,  as  to  de- 
liver a  quantity  of  timber  within  a 
reasonable  time.  hU  Inability  by 
reason  of  accident,  want  of  means, 
insolvency,  or  other  cause,  does  not 
excuse  nonperformance.  Jones  v. 
Anderson.  83  Ala.  802,  2  S  til.  (16) 
Where  plaJhtifl  entered  Into  ao 
agreement  to  furnish  a  certain  num- 
ber of  horses  to  the  government, 
and  before  the  horses  were  deliver- 
able the  bureau  of  cavalry  adopted 
new  regulations  In  regard  to  the  in- 
spection and  acceptance  of  horses, 
and  plaintiff  clalnung  that  the  new 
rules  iflade  it  impossible  for  him 
to  obtain  horses  aliandoned  his  con- 
tract without  bringing  or  tendering 
any  horses  for  inspection  and  sum 
the  government  for  the  profits  he 
might  have  made,  it  was  held  that 
he  could  recover  nothing.  U.  S.  v. 
Smoot,  16  Wall.  (U.  S.)  86,  21  L.  ed. 
107.  (17)  Where  a  person  contracted 
to  take  another  Into  a  firm  of  which 
he  was  a  member,  but  could  not  do 
Bo  because  of  inability  to  obtain  the 
consent  of  the  other  partners.  Mc- 
Neill V.  Reld,  9  Bing.  (8,  23  ECL 
489,  131  Reprint  640.  (18)  Where 
an  insurance  company  undertook, 
having  the  option  so  to  do,  to  re- 
ilistate  insured  premises  which  had 
been  damaged  by  fire,  and  the  pub- 
lic authorities  subsequently  took 
down  the  premises  as  dangerous,  al- 
though on  account  of  defects  not 
caused  by  the  fire.  Brown  v.  Royal 
Ins.  Co.,  1  E.  ft  B.  868,  102  ECL  853. 
120  Reprint  1181,  6  ERC  697.  (IS) 
In  an  action  for  breach  of  oromlse 
to  marry,  a  plea  by  defendant  that 
after  making  the  promise  he  be- 
came afflicted  with  a  disease  which 
rendered  him  Incapable  of  marriage 
without  danger  to  his  life  set  up  no 
defense.  Hall  v.  Wright,  B.  B.  ft  B. 
746,    96   ECL  746,   120  Reprint  688. 

[b]  sue  •!•»  of  aeoesatty  U 
never   a   valid    defense   against   the 

Serformance  of  a  contract.  Poole  v. 
upreme  Circle  B.  A.,  (Ch.)  86  A  821 
(all  80  N.  J.  Eq.  259,  87  A  1118]. 

18.  V.  8.— Atlantic,  etc.,  Cto.  v. 
Philippine  Islands.  219  U.  S.  17.  81 
set  138,  65  L.  ed.  70;  Dermott  v. 
Jones,  2  Wall.  1,  17  L.  ed.  762;  Penn 
Bridge  Co.  v.  Kershaw  County,  226 
Fed.  728,  141  (XA  484;  Coal,  etc. 
R.  Co.  v.  Reherd,  204  Fed.  869,  128 
CCA  156;  Lewman  v.  U.  S.,  41  CL 
CI.  470. 

Ala. — Collier  v.  De  Jemett.  1  Ala. 
A.   688,   66  S  101. 

Cal. — (Prison  ▼.  Sheehan,  167  Cal. 
692.   109   P  29. 

111.— Ptacek  V.  Pisa,  231  UL  622. 
83  NE  221,  14  LRAN8  687;  Dehler 
V.   Held.   60  ni.   491. 

Ind.— St  Joseph  County  ▼.  South 
Bend,  etc,  R.  Co..  118  Ind.  68,  2* 
NE  499. 

Mich. — Dewey  v.  Alpena  School 
Diet,  43  Mich.  480,  5  NW  646,  88 
AmR  206. 

Mo. — Koester  v.  Lowenhardt  17 1 
Mo.  A.  699,  160  SW  566;  Ward  v. 
Haren.   139   Mo.  A.   8,  119   SW  446. 


For  later  easeSi  derelopments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pected  expense,"  by  danger,*^  l^  inevitable  aoci- 
dent,"  by  the  breaking  of  machineiy,"  by  strikes,** 
by  sickoess,'*  by  weather  conditions,'*  by  financial 
stringency,"  or  by  stagnation  of  business.**  Nor  is 
performance  excused  by  the  fact  that  the  contract 
turns  out  to  be  hard  and  improvident,**  or  even 
foolish,**  or  less  profitable,'^  or  unexpectedly  bur- 
densome.** Likewise,  the  party  from  whom  the 
perfoimuinoe  is  due  cannot  assert  that  performance 
would  be  no  benefit  to  the  other  party.**  Among 
other  matters  which  have  been  held  not  to  excuse 
performance  are:  Legal  advice;**  unfounded  claims 
of  the  adverse  party,  the  unlawful  conduct  or  in- 
terferense  of  a  Idurd  person;'*  the  promise  of  a 
third  person  to  pay  the  compensation  due  the  party 
under  the  contract;'^  the  defalcation  of  an  agent;** 
possible  infringement  of  patents;**  profane-  lan- 
guage on  the  part  of  the  adverse  party;**  recalci- 


trance of  the  party's  wife;*^  ignorance  of  condi- 
tions;*' belief  that  the  other  party  will  be  unable 
to  perform;*'  failure  of  adverse  party  to  perform 
independent  contract;**  and  the  default  of  a  third 
person.** 

Act  of  jiarty  himself.  The  promisor's  breach  of 
an  Unconditional  contract  cannot  be  excused  by  any 
act  of  his  own  or  of  those  in  privity  with  him 
which  prevents  performance  or  renders  it  impos- 
sible.** 

XUardsfr  of  ordinary  care  and  good  faitii.  It  is 
not  sufficient  that  the  party  shall  have  exercised 
ordinary  care  to  perform,  but  nevertheless  failed.*' 
So  the  fact  that  a  party  has  acted  in  good  faith 
and  exercised  due  diligence  will  not  excuse  delay.** 

luolvancy  of  one  party  will  not  release  the  other 
where  the  promisor  is  able,  regardless  of  insolvency, 
to  perform  the  act  or  to  make  the  payment  re- 


Mont. — ^Walte  V.  Shoenuiker,  50 
Mont.   2<4.  14S  P  780. 

N.  T. — Camaron-Hawn  Realty  Co. 
V.  Albanjr,  207  N.  Y.  »77.  101  NB 
162.  49  LrANS  922  [rev  14«  App. 
Div.    896,    111    NTS   1107]. 

N.  C. — Btaser  V.  Snfay  Water 
Power,  etc,  Co.,  171  tf.  C.  683,  .  89 
SE   47 

W.  Va. — ^McCormick  v.  Jordan,  85 
W.  Va.  86.  68  SB  778. 

'Wis. — ^UcDonald  v.  Gardner,  66 
Wis.   35.  13  NW  689. 

(a)  Shat  a  «<mxt  luiA  czaated  a 
tampocazy  SaJvaettOB  restraining  a 
railway  company  from  crosalng  the 
tracks  of  another  company  at  grade. 
which  had  remained  in  force  for 
three  years  without  a  trial  of  the 
case,  and  because  of  which  a  cer- 
tain line  had  not  t>een  built,  did  not 
constitute  such  vis  major  as  to  re- 
lieve defendant  from  liability  for 
nonperformance  of  its  contract  to 
build  a  spur  track  from  the  line  not 
constructed,  it  not  appearing  that  It 
was  impossible  to  build  t^e  line 
without  making  such  grade  crossing. 
South  Memphis  tiand  Co.  v.  Mc- 
Lean Hardwood  Lumber  Co.,  179  Fed. 
417,  102  CCA  668. 

20,  Marx  v.  Kilby  Locomotive, 
etc..  Works,  162  Ala.  296.  60  S  136, 
136  AmSR  24;  Polzin  v.  Beene, 
(Ark.)  189  SW  654;  Metzler  v.  Thye, 
163  Oal.  »6,  124  P  721;  Carlson  v. 
Sheehan,  167  Cal.  692,  109  P  29;  Han- 
thom   v.    Qulnn,   42   Or.    1,    69    P   817. 

SI.  Janes  v.  Scott  69  Pa.  178,  98 
AmD  328;  Elsey  v.  Stamps,  10  Lea 
(Tenn.)   709. 

[a]  niBSteatton.— It  is  no  excuse 
for  a  failure  to  deliver  whisky  ac- 
cordiniT  to  contract  that  there  was 
war  and  the  whisky  would  probably 
have  been  seised.  Xilsey  v.  Stamps, 
10   r«a   (Tenn.)_709. 

aa.  U.  S. — ^West  V.  The  Uncle 
Sam,  29  F.  Cas.  No.  17,427,  McAU. 
605. 

Ala. — ^Marlwether  v.  Lowndes 
County,   89  Ala.   862.  7  S  198. 

111. — ^Bunn  V.  Prather,  21  111.  217; 
Tartt  V.  Ramey.  158  111.  A.  468. 

Miss.— Abby  V.  Blllups,  36  Miss. 
618,  72  AmD  143. 

Mo. — ^Law  V.  Paxton,  117  Mo.  A. 
641,  98  SW  864;  Roseberry  v.  Amer- 
ican Benev.  Assoc.  142  Mo.  A.  662, 
121    SW   786. 

N.  J. — Trenton  Public  School  v. 
B«Da«tt,  27  N.  J.  L.  613,  72  AmD 
373. 

N.  T. — ^Buffalo,  atd..  Land  Co.  v. 
Bellevue  Land,  etc,  Co.,  166  N.  T. 
247.  59  DTE  6.  61  LRA  951  (aff  33 
App.  Dlv.  529.  53  NTS  17  (rev  21 
Misc.  579,  47  NTS  721)];  Marsh  v. 
Johnston,  126  App.  Dlv.  697,  109 
NTS  1106  (aff  196  N.  T.  511  mem,  89 
NB  1104  meinl. 

Oh. — Bath  Tp.  v.  Townsend,  63  Oh. 
St.  514.  69  NEr22S.   62  LRA  868. 

Ont. — Sundy  v.  Dominion  Natural 
Oas  Co.,  4  DomLR  663,  3  OntWN 
1375,   22  OntWR  743. 

"Inevitable  accident  wilt  not  ex- 
cuse performance  when  the  essen- 
tial   purposes    of    the    contract    are 


still  capable  of  substantial  accom- 
plishment, although  a  literal  per- 
formance has  become  physically  Im- 
possible." Bath  Tp.  V.  Townsend,  63 
Oh.  St.  614,  682,  69  NB  223,  52  X.RA 
868. 

S3.  Porto  Rico  Sugar  Co.  v.  Loren- 
to,  222  U.  S.  481,  32  SCt  133,  46  L.  ed. 
277;  Summers  v.  Hlbbard,  162  lU. 
102.  38  NB  899,  46  AmSR  872. 

M.  Peabody  v.  U.  S.,  46  Ct.  CI. 
682. 

8B.  Cassady  v.  Clarke.  7  Ark.  123; 
Qem  Knitting  Mills  v.  Empire  Print- 
ing, etc.,  Co..  3  Oa.  A.  709,  60  SB  365; 
Davidson  v.  Oaskill,  32  Okl.  40,  121 
P  649,  88  LRANS  692.  And  see  Vldor 
V.  Peacock.  (Tex.  Civ.  A.)  145  SW  673 
(where  It  was  said  that  the  rule  does 
not  apply  to  a  contract  which  ape- 
clflcally  deals  with  the  matter  of 
sickness,  in  which  case  the  parties 
are  bound,  as  they  are  bound  them- 
selves). 

30,  Ky. — Stevens  v.  Lewls-Wilson- 
Hlcks  Co.,   170  Ky.   238,   186  SW  873. 

La. — EugBter  v.  West,  35  La.  Ann. 
119,   48  AmR  232. 

Fa. — Fruit  Dispatch  Co.  v.  Magee, 
60  Fa.  Super.  2S9. 

Tex. — Gunter  v.  Robinson,  (Civ. 
A.)  112  SW  134. 

Eng. — Shubrick  v.  Salmond.  3  Burr. 
1637,  97  Reprint  1022. 

37.  Ingham  Lumber  Co.  v.  Inger- 
soU,  93  Ark.  447,  26  SW  139,  20  Ann 
Cas  1002;  Pratt  v.  McCoy,  128  La. 
570,  54  S  1012,  1030  [cit  Cyc]. 

as.     Anspach  v.  Bast,  62  Pa.  366. 

S>.  Ark.— ^Montlcello  State  Bajik 
V.  Killian,  192  SW  369. 

Cal.— Giuos  Creek  Mill,  etc.,  Co.  jv. 
Cobum.  8  Cal.  A.  160,  96  P  369. 

Colo. — Wood  V.  Casserleigh,  30 
Colo.  287,  71  P  360,  97  AmSR  138. 

Conn. — Southlngton  v.  Souther  Co., 
80  Conn.  646.  69  A  1023,  13  AnnC:aa 
411. 

Fla. — ^Mitchell  v.  Mason,  66  Fla. 
208,  61  S  679. 

111. — Chicago  Auditorium  Abboc  v. 
Fine  Arts  BIdg.  Corp..  160  III.  A.  262 
[afr  344  111.  ;532,  91  NB  665,  18  Ann 
Cas  353]. 

Kan. — St.  Louis,  etc.,  R.  Co.  V. 
Thlrwell,  88  Kan.  276.  128  F  199. 

Me.— Kenney  v.  Pitt.  Ill  Me.  26, 
87  A  480. 

N.  Y. — Cameron-Hawn  Realty  Co. 
v.  Albany,  207  N.  T.  377,  101  NB  162. 
49  LRANS  922  [rev  146  App.  Div. 
896.  131  NTS  1107];  NorcroRs  v. 
Wills,  198  N.  T.  336.  91  NE  803  [aS 
130  App.  Dlv.  470,  114  NTS  969]; 
Sherman  v.  New  Tork,  1  N.  T.  816. 

Talidttr  of  suali  ooatrmots  see  su- 
pra f   693. 

so.  Equitable  Loan,  etc,  Co.  v. 
Waring,  117  Ga.  599,  44  SB  320.  97 
AmSR  177,  62  LRA  93;  Foe  v.  Ulrey, 
233  111.  56,  84  NB  46  [aff  184  111.  A. 
2981. 

31.  Marx  V.  Locomotive,  etc.. 
Works.  162  Ala.  296,  50  S  186,  136 
AmSR  24:  Bates  Mach.  Co.  v,  Norton 
Iron  Works,  113  Ky.  372,  68  SW  423, 
26  KyL  981;  Tasoo,  etc.,  R.  Co.  v. 
Baldwin,  78  Miss.  87,  29  S  763;  Keyea 


etc..  Livery  Co.  v.  Freber,  102  Mo. 
A.  316,  76  SW  698. 

32.  Ark. — St.  Louis,  etc.  R.  Co.  ▼. 
Crandall,  76  Ark.  89.  86  SW  855,  112 
AmSR  42. 

Mass. — Rowe  v.  Peabody,  207  Mass. 
226,  98  NB  604,  605. 

Okl. — Morrison  v.  W.  L.  Greea 
Commn.  Co^  161  P  218. 

Utah.— White  v.  Bnti\,  35  Utah  484. 

100  P  927. 

Va. — ^Boyd's  Sureties  v.  Oglesby,  38 
Gratt.  (63  Va.)  674. 

Ont. — Telford  v.  Sovereign  Bank.  18 
OntWR  606.  2  OntWN  888. 

33.  Gayton   v.   Day,   178  Fed.  249. 

101  CCA  609;  Chapman  v.  Clements. 
66  SW  646,  22  KyL  17;  Henry  Oil  <^. 
v.  Head.  (Tex.  (5lv.  A.)  168  SW  311; 
Letot  V.  Bdens.  (Tex.  dv.  A.)  49  SW 
109. 

Sib  Kenerson  v.  Henry,  101  Mass. 
162. 

SB.  Long  V.  Needham,  37  Mont. 
408.  96  F  781;  Contractors',  etc..  Sup- 
ply Co.  V.  Alta  Portland  Cement  Co.. 
36  Oh.  Clr.  Ct.  49. 

SS.  Roberts  v.  American  Column, 
etc..  Co.,  76  W.  Va.  290,  86  SB  536. 
See  Stokes  v.  Robertson,  148  Oa.  721, 
86  SB  -895  (holding  it  no  defense  to 
an  action  for  bt-each  of  an  agree- 
ment to  pay  a  note  for  which  plaln- 
tiir  was  liable,  that  ^he  note  was 
claimed  by  different  persons). 

37.  Knowlas  v.  Massey.  (Del.)  81 
A  470. 

8&  Citisens*  Trust,  etc,  Co.  v. 
Peebles  Pav.  Brick  Co.,  174  Ky.  439. 
192  ew  608. 

as.  E.  W.  Bliss  (30.  Y.  Buffalo  Tin 
Can  Co.,  131  Fed.  61,  66  CCA  2<» 
[certiorari  den  196  U.  S.  630,  26  SCt 
788.  49  L.  ed.  352]. 

40.  Thompson  v.  Brown.  106  Iow% 
367,  76  NW  819.  « 

41.  Frenser  v.  Dufrene,  68  Nebr. 
432,  78  SW  719. 

4a.  Thiebaud  v.  Vevay  First  Nat. 
Bank,  42  Ind.  212. 

48:  Coonan  v.  Cane  Girardeau,  149 
Mo.  A.  609.  129  SW  746;  Gooch  V. 
Coleman,  (N.  M.)  159  P  946.  See 
Cniesapeake,  etc..  R.  Co.  v.  Maysvllle 
Brick  Co.,  132  Ky.  643,  116  SW  1183 
(holding  that  mere  notice  by  a  party 
to  a  contract  to  the  other  party  that 
the  party  giving  the  notice  Intends 
to  violate  the  contrabt  is  no  defense 
to  an  action  for  the  breach). 

44.  Ebling  V.  Ebllng,  176  Mich. 
602.   142   NW  1066. 

45.  Gulf  Refining  Co.  v.  Pagach, 
(Tex.  ClV.  A.)  146  SW  719.  See  Cor- 
nell V.  Cornell,  96  N.  Y.  108  (holding 
that  If  A  agrees  to  pay  to  B  a  cer- 
tain sum  annually,  B  agreeing,  In 
consideration  thereof,  to  support  and 
maintain  C,  if  C  refuses  to  be  sup- 
ported B  has  no  claim  against  A). 

46.  Buchanan  t.  Louisiana  Pur- 
chase Exposition  Co.,  245  Mo.  337,  149 
SW  26. 

47.  Wlllette  v.  Rhtnelander  Paper 
Co.,  145  Wis.  637,  568.  130  NW  868 
[cit  Cyc]   (per  Timlin,  J.). 

48.  Wheeling    Mold,    etc,    <^>.    v. 


638     [18  C.  J.] 


CONTRACTS 


l§§  706-708 


quired  of  him.** .  Nor  will  mere  doubt  as  to  the 
solvency  of  the  adverse  party  ezense  performance.*" 

Where  a  contract  is  made  with  a  corporation,  the 
disgraeefnl  and  criminal  act  of  the  person  whose 
name  the  corporation  bears  is  not  an  excuse  for  a 
refusal  on  the  part  of  .the  person  contracting  to 
perform." 

[i  707]  b.  Stipnlations  in  Contract.  A  provision 
in  a  contract  that  performance  shall  be  excused  in 
the  event  of  certain  contingencies  cannot  be  ex- 
tended to  cover  contingencies  not  specifically  pro- 
vided fpr."  So,  where  a  contract  contains  a  gen- 
eral stipulation  providing  for  exemptions  from  lia- 
bility, followed  by  an  enumeration  of  specific  causes, 
the  rule  of  ejusdem  generis  will  be  applied."  A 
provision  for  the  extension  of  time  for  p^ormance, 
in  case  there  are  reciprocal  obligations,  inures  to 


the  benefit  of  both  parties.** 

Force  majeure.  The  expression  "force  majeure," 
as  used  in  a  clause  exempting  a  promisor  from  de- 
fault in  performance  occasioned  thereby,  is  to  be 
given  a  broader  meaning  than  "vis  major"  or  the 
"act  of  Qod,"  **  but  cannot  be  extended  to  mean  all 
causes  which  the  party  cannot  prevent  and  for 
which  he  is  not  responsible." 

[$  708]  c.  Impossibility  of  Perf(»rmanoe — (1)  In 
General.  In  considering  the  effect  of  impossibility 
of  performance  on  the  rights  of  the  parties,  it  is 
necessary  to  keep  in  mind  the  distinction  between: 
(1)  Natural  impossibility,  preventing  performance 
from  the  nature  of  the  thing;  and  (2)  impossibility 
in  fact,  in  the  absence  of  inherent  impossibility  in 
the  nature  of  the  thing  stipulated  to  be  pterformed.*' 
The  first  class  of  impossibility  goes  to  the  eonsid- 


WheellnB  Steel,  etc.,  Co.,  58  W.  Va. 
62,  51  SB  129. 

49.  Florence  Mln.  Co.  y.  Brown, 
124  V.  a.  386,  8  set  631,  31  L.  ed.  424; 
Pacey  v.  Troxel,  «8  111.  A.  387;  Bras- 
sel  V.  Trozel,  68  111.  A.  131;  National 
Surety  Co.  v.  Winston,  181  App.  Div. 
594,  146  NYS  825  [alT  217  N.  Y.  726 
mem,  112  NE  1066  mem];  Clements 
V.  Jackson  County  Oil,  etc.,  Co., 
(Oltl.)  161  P  216.  Compare  White 
Sewing  Mach.  Co.  v.  Belanger,  44 
Que.  Super.  402  (holding  that  the  sel- 
ler of  goods  who  agrees  to  release 
the  buyer  from  the  payment  of  a 
balance  of  the  price  for  the  consider- 
ation that  the  latter  will  order  a  fur- 
ther specified  quantity  of  the  goods 
before  such  balance  falls  due  Is  re- 
lieved from  the  agreement  by  the  In- 
solvency of  the  buyer). 

60.  jewett  Pub.  Co.  v.  Butler,  169 
Mass.  617,  84  NE  1087;  Southern 
Lumber  Co.  v.  Mercantile  Lumber, 
etc.,  Co.,  89  Mo.  A.  141. 

61.  Jewett  Pub.  Co.  v.  Butler,  169 
Mass.    517,    84    NE    1087. 

62.  U.  S.— Pacific  '  Sheet  Metal 
Works  V.  California  Canneries  Co., 
164  Fed.  980,  91  CCA  108;  Western 
Hardware,  etc.,  Co.  '  v.  Bancroft- 
Charnley  Steel  Co.,  116  Fed.  176,  63 
CCA  548. 

Ala.— McGehee  v.  Hill,  4  Port.  170, 
29  AmD  277.    , 

Cal. — ^Fresno  Milling  Co.  v.  Fresno 
Canal,  etc.,  Co.,  126  Cal.  640,  59  P 
140. 

Ga. — Day  v.  JefCords,  102  Oa.  714, 
29  SE  693. 

111. — .Jones,  etc.,  Co.  v.  St.  Louis 
Consol.  Coal  Co.,  184  111.  A.  623  [aff 
232  111.  826,  83  NB  851];  Hartje  v. 
Keeler,  133  111.  A.  461. 

Ind. — Connersvllle  Wagon  Co.  v.- 
McFarlan  Carriage  Co.,  166  Ind.  123, 
76  NE  294,  3  LBANS  709. 

La. — Vredenburgh  v.  Baton  Rouge 
Sugar  Co.,  62  La.  Ana.  1666,  28  S 
122. 

Mo. — Riley  Wilson  Grocer  Co.  v. 
^Seymour  Canning  Co.,  129  Mo.  A.  825, 
IDS  SW  628. 

N.  Y. — New  York  Tazlcab  Co.  v. 
Hawk,  68  Misc.  565,  126  NYS  220. 

Tex. — Vldor  v.  Peacock,"  (Civ.  A.) 
145  SW  672. 

W.  Va. — ^Ashland  Coal,  etc.,  Co.  v. 
Hull  Coal,  etc,  Corp.,  67  W.  Va.  608, 
68  SE  12'4. 

Eng. — Elliott   v.   Crutchley,    [1906] 

A.  C.  7;  Blow  V.  Lewis,  19  T.  L.  R. 
127. 

Ont. — Ottawa  Electric  Co.  v.  Otta- 
wa,  2  OntWR  696. 

Que. — Morgan  v.  Lyall,  16  Que.  K. 

B.  562,  4  EastLR  68. 

See  Cumberland  SS.  Co.  v.  Dia- 
logue, 1  WklyNC  (Pa.)  476  (holding 
that  a  stipulation  against  delay  oc- 
casioned by  fire  included  fire  result- 
ing from  the  negligence  of  the 
servant). 

[a]  Slnstratioiu. — ^A  stipulation 
against  the  consequences  of  unavoid- 
able accident  will  not  cover:  (1)  An 
abandonment  of  work  by  the  orom- 


Isor's  employees.  Vale  v.  Suiter,  68 
W.  Va.  353,  62  SB  S13.  (2)  A  failure 
of  a  crop  on  account  or  a  drought. 
McGehee  ▼.  Hill,  4  Port.  (Ala.)  170, 
29  AmD  277.  (3)  "Unavoidable 
cause"  does  not  exist  excusing  fail- 
ure to  perform  by  reason  of  the  giv- 
ing way  of  the  foundation  of  an 
engine  in  defendant's  factory,  the 
delay  of  plaintiff  giving  orders,  or  an 
extraordinary  demand  for  material 
necessary.  Connersvllle  Wagon  Co. 
v.  McFarlan  Carriage  Co.,  168 
Ind.  123,  76  NE  294,  S  LRANS  709. 
(4)  "Providential  hindrance"  will  not 
cover  a  breakage  of  machinery.  Day 
v.  Jeffords,  102  Ga.  714,  719.  29  SB 
691  (where  the  court  said:  "The  de- 
fendants sought  to  take  this  case 
out  of  the  operation  of  the  rule 
which  we  have  stated,  by  Invoking 
to  their  aid  the  application  of  the 
words  'providentially  hindered,' 
which  will  be  found  in  the  contract. 
We  can  not  hold  that  the  mere 
breakage  of  machinery  constitutes  a 
'providential  hindrance.'  Those  words 
have  a  strict  legal  significance,  are 
wholly  unambiguous,  and  parties  will 
be  presumed  to  have  contracted 
rather  with  reference  to  their  strict 
legal  significance  than  with  reference 
to  any  understanding  of  theirs  touch- 
ing tne  import  of  them.  The  words 
'providentially  hindered'  include  such 
acts  only  as  may  be  attributed  to  the 
act  of  Gfod,  and  not  to  mere  unavoid- 
able cause  such  as  accident  resulting 
from,  and  attributable  to,  human  con- 
duct. If  the  parties,  in  the  execution 
of  their  contract,  employed  the  words 
'providentially  hindered'  In  a  con- 
ventional sense  which  would  vary 
their  definition  from  that  above  ex- 
pressed, the  defendants  should  have 
prayed  a  reformation  of  the  Instru- 
ment, so  as  to  make  it  speak  the  real 
contract  as  It  was  understood  be- 
tween the  parties  at  the  time  they 
agreed  to  its  terms.  Not  having  done 
this,  the  court  was  not  at  liberty  to 
disregard  the  plain  legal  Import  of 
the  terms  that  It  employed").  (5)  A 
provision  that  a  canal  company 
shouia  not  be  liable  for  nondelivery 
of  water,  if  it  is  lawfully  "restrained 
from  such  delivery,"  excuses  per- 
formance where  the  county  super- 
visors filled  in  the  company's  canal. 
Fresno  Milling  Co.  v.  Fresno  Canal, 
etc.,  Co.,  126  Cal.  640,  642,  59  P  140. 
(6)  Where  an  electric  lighting  con- 
tract provides  that  unforeseen  acci- 
dent shall  excuse  the  maintenance  of 
lights,  such  excuse  arises  from  the 
destruction  of  the  plant  by  fire.  Ot- 
tawa Electric  Co.  v.  Ottawa,  2  Ont 
WR  696.  (7)  War  Is  a  "contingency 
beyond  their  control."  B.  P.  Ducas 
(30.  V.  Bayer  Co..  Inc.,  168  NYS  32, 
36.  (8)  Failure  of  electric  power  due 
to  the  Inefficiency  of  the  manufac- 
turer's own  electrical  apparatus  and 
the  running  dry  of  his  mill  pond, 
whereby  he  was  prevented  from  us- 
ing hia  steam  power,  are  not  causes 
"beyond    his     control."      Morgan    v. 


Lyall,   16  Que.  K.  B.  662,   4   BastLR 

[b]  Strike  elans*. — A  strike  clause 
In  a  contract  for  the  delivery  of  coal 
from  a  mine  includes  only  such 
strikes  as  directly  prevent  the  party 
from  handling  the  product  of  Its 
mine.  Jones,  etc..  Co.  v.  St.  Louis 
Consol.  Coal  Co.,  134  111.  A.  528  [air 
232  111.  326,   S3   NE  851]. 

63.  Carnegie  Steel  Co.  v.  IT.  S.. 
240  U.  S.  166,  S6  SCt  842,  60  L.  ed. 
676;  Zinc  Corp.,  Ltd.  v.  Hlrsch,  82  T 
L.  R  7. 

[a]  mturtratloa. — A  delay  In  the 
performance  of  a  contract  to  manu- 
facture armor  plate  caused  by  the 
manufacturer's  ignorance  —  which 
was  not  peculiar  to  the  manufacturer 
at  the  time  of  the  contract  —  of  the 
necessary  scientific  process,  is  not 
due  to  'unavoidable  causes.  .  .  such 
as,  fires,  storms,  labor  strikes,  ac- 
tions of  the  United  Sta.tes.  etc" 
Carnegie  Steel  Co.  v.  U.  S.,  240  U.  S. 
166,  164,  36  SCt  342,  60  L.  ed.  576.  But 
see  Thaddeus  Davids  Co.  v.  Hoffman- 
la  Roche  Chemical  Works,  97  Misc.  33. 
160  NYS  973  (holding  that  a  clause 
in  a  contract  for  "contingencies  be- 
yond your  control,  flre,  strike,  acci- 
dents to  your  works  or  to  your  stock 
or  change  In  the  tariff  will  allow  you 
to  cancel  this  contract,"  excused  per- 
formance In  case  of  Impossibility 
arising  from  the  European  war). 

84.  Jackson  v.  Beers,  14  Cal.  189 
(holding  that,  under  a  contract  by 
which  one  party  was  to  furnish  the 
other  turpentine  to  be  distilled,  and 
the  distiller  was  to  be  allowed  time 
for  repairs  in  case  of  fire,  the  party 
agreeing  to  furnish  the  turpentine 
was  entitled  to  a  corresponding  ex- 
tension of  time  for  delivery,  where 
time  was  allowed  for  repairs  after  a 
flre). 

66.  Matsoukls  V.  Prlestmao. 
[1916]  1  K.  B.  681.   . 

68.  Matsoukls  v.  Priestman. 
[1916]  1  K.  B.  681. 

-fa]  XQUBtsatloaa.— (1)  A  coal 
strike,  or  a  shipwright's  strike,  ren- 
dering it  impossible  to  obtain  lOBr 
terlal  and  labor  for  the  building  of  a 
ship.  Is  within  the  exception.  JVfat- 
soukis  V.  Priestman.  [1916]  1  K.  B. 
681.  (2)  A  breakdown  of  machinery 
comes  within  the  exception.  Matsou- 
kls V.  Priestman,  supra.  (3)  Inter- 
ruptions due  to  bad  weather  are  not 
within  the  exception.  Matsoukls  v. 
Priestman,  supra.  (4)  An  Interrup- 
tion due  to  a  football  match  is  not 
within  the  exception.  Matsoukls  v. 
Priestman,  supra.  (5)  An  Interrup- 
tion due  to  a  funeral  Is  not  within 
the  exception.  Matsoukls  v.  Priest- 
man, supra.  (6)  War  Is  not  Included. 
Zink  Corp.,  Ltd.  v.  Hlrsch,  32  T.  L. 
R    7 

'57'.  Reld  V.  Alaska  Packing  O).,  4J 
Or.  429,  73  P  887. 

[al  XUnstxaUoa  of  the  OlstbiotteB. 
— '"The  doctrine  Is  well  Illustrated  by 
the  early  case  of  Thornborow  v. 
Whlteacre,  2  Ld.  Raym.  1164,  92  Re- 
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eration  and  renders  the  oontraet  void.**  It  U  with 
the  second  class  of  impossibility  that  we  have  to  do 
here." 

[i  709]  (2)  ExiBlang  at  Time  of  Contract— (a) 
Im^ossihility  Known  to  Both  Parties  at  Time  of 
Contracting.  Where  the  impossibility  is  known  to 
both  of  the  parties  at  the  time  of  making  the  a^^e- 
ment,  there  can  be  no  intention  of  performing  it 
on  the  one  side,  and  no  expectation  of  its  being 
performed  on  the  other,  and  therefore  one  of  the 
essentials  of  a,  valid  promise,  namely,  a  legal  con- 
sideration, is  wanting."" 

[i  710]  (b)  Impossibility  at  Tima  of  Contracting 
Not  Known  to  Either  Party.  Where  parties  make 
an  agreement  and  are  ignorant  at  the  ftme  that  per- 
formance of  the  contract  is  impossible,  there  is  no 
contract,  if  it  appears  on  the  construction  of  the 
agreement  tiliat  it  was  intended  to  be  conditional 
on  the  supposed  possibility  of  performance.  There 
is  a  mistake  here  which  renders  the  agreement  void. 
But  if  there  was  an  absolutely  unconditional  con- 
tract not  showing  any  intention  that  the  possibility 
of  performance  was  an  implied  condition,  here  the 
parties  are  bound,  notwithstanding  the  performance 


was  impossible  at  the  time.*' 

[(  711]  (c)  Impossibility  at  Time  of  Oontracting 
Known  to  One  Party  Only.  Where  the  impossibility 
is  known  to  the  promisor  at  the  time  of  making  his 
promise,  but  not  to  the  promisee,  he  must  be  taken 
to  liave  intended  to  make  himself  absolutely  liable.'' 
Thus  a  covenant  to  pay  a  sum  of  money,  "when  I 
collect  money  due  on  a>  bond,  upon  which  suit  is 
now  pending,"  is  broken  if  there  is  no  such  bond 
or  suit  pending.'^  So  where  a  married  man  prom- 
ises to  marry  a  woman  who  is  unaware  of  his  being 
married,  he  is  liable  in'  damages  for  breach  of  his 
promise."*  -  So  where  a  subsequent  impossibility  of 
performance  might  have  been  foreseen  by  the  prom- 
isor and  he  chooses  to  bind  himself  absolutely,  he 
is  not  excused.""  If  the  impossibility  of  performance 
was  known  to  the  promisee,  but  not  to  the  promisor, 
it  could  not  be  accepted  by  the  promisee  with  the 
understanding  or  expectation  that  it  would  be  car- 
ried out,  and  therefore  would  not  be  binding."* 

[$  712]  (S)  Subseanent  ImpossibUity — (a)  In 
OeneraL  Where  performance  becomes  impossible 
subsequent  to  the  contract,  the  general  rule  is  that 
the  promisor  is  not  therefore  discharged."^ 


print  270.  In  that  case  the  defendant, 
for  a  valuable  consideration,  promised 
to  deliver  to  the  plaintiff  two  grains 
of  rye  com  on  a  certain  Monday,  and 
to  double  the  Quantity  In  geometrical 
proerreaslon  on  each  succeedlni;  Mon- 
day for  a  definite  time.  It  was  In- 
sisted that  the  agreement  was  void, 
and  Impossible  of  performance,  be- 
cause there  was  not  enough  rye  In 
the  world  with  which  to  comply 
therewith.  In  support  of  this  propo- 
sition it  was  arprued  that  there  were 
three  sorts  of  rmposs^blllttes  which 
excuse  a  party  to  a  contract  from  its 
performanca:  (1)  An  Impossibility  in 
law;  <8)  a  natural  impossibility,  pre- 
venting performance  from  the  nature 
of  the  thins;  and  (8)  Impossibility 
in  fact,  although  there  be  no  inherent 
Impossibility  In  the  nature  of  the 
thing  stlpniated  to  be  performed. 
But  the  court  overruled  the  defense, 
Mr.  Chief  Justice  Holt  saying  that, 
where  a  man  will,  for  a  valuame  con- 
sideration, undertake  to  do  an  im- 
possible thing,  though  It  cannot  be 
performed,  yet  he  shall  answer  In 
damages,  and  that  the  Impossibility 
urged  in  the  case  was  only  Im- 
possible In  fact  and  with  respect  to 
the  defendant's  ability,  which  was 
not  such  an  impossibility  as  would 
make  the  contract  void.  The  rule  to 
be  deduced  from  the  authorities  Is 
that,  if  one  enters  Into  a  valid  con- 
tract, for  a  sufBclent  consideration, 
to  do  a  lawful  thing,  possible  In  it- 
self— that  is,  In  the  nature  of  things 
— ^to  be  done,  he  must  either  carry 
out  the  contract  according  to  Its 
terms  or  answer  in  damages  for  a 
failure  to  do  so.  The  mere  im- 
possibility of  performance  In  fact 
will  not  be  enough,  but  the  contract 
must  be  obviously  Impossible  upon 
its  face  before  such  a  defense  can  be 
made."  Reld  v.  Alaska  Packing  Co., 
43  Or.  429,  436.  73  P  337. 

68.     See  supra  if  175-177. 

59.     See  Infra  it  70K-716. 

80.  Runyon  v.  Culver,  168  Ky.  48, 
51.  181  SW  640,  LRA1916F  3  {quof 
Cyc].     See  supra  1}  175-177. 

81.  Runyon  v.  Culver,  168  Ky.  45, 
181  SW  640,  L,RA1916F  3.  See  supra 
i  70S.      ' 

as.  Paine  v.  'Parkhnrst,  206  Fed. 
740.  744,  126  CCA  196  tcit  Cycl; 
Blome  V.  Wahl-Henlus  Institute,  160 
III.  164;  Crusel  v.  Tierce.  118  La.  292, 
295,  42  S  940  [clt  CycJ;  Finney  v. 
Bennett,  49  Misc.  230,  97  NYS  291. 
See  The  Salvador,  26  T.  L.  R.  727 
(where  the  Question  was  held  one  of 
fact). 

83.  Bullock  V.  Pottlnger,  3  J.  J. 
Marsh.  (Ky.)  94.  96.  19  AmD  164. 

84.  Wild   V.   Harris,   7   C.  B.   999, 


62  BCLi  999.  137  Reprint  395;  Mill- 
ward  V.  LIttlewood.  5  EJxch.  775.  1 
Bng.  Ih  &  Eq.  408,  155  Reprint  339. 
See  Breach  of  Marriage  Promise 
i  7. 

8B.  Rowe  V.  Peabody,  207  Mass. 
226,  93  NB  604;  Bryan  v.  Spurgln, 
5  Sneed  (Tenn.)  681;  Jennings  v. 
Lyona  39  Wis.  563,  20  AmR  67. 

[a]  JUustnitioa. — ^Wherex  plaintiff 
agreed  that  he  and  his  wife  would 
work  for  defendant  for  a  year  for  a 
gross  sum,  but  four  months  after- 
ward the  wife,  being  about  to  give 
birth  to  a  child,  left  the  service,  the 
court,  while  admitting  that  as  a  gen- 
eral rule  sickness  furnishes  a  valid 
excuse  for  the  failure  to  perform 
a  personal  contract,  held  that  the 
knowledge  of  plaintiff  of  the  antici- 
pated sickness  altered  the  case.  "It 
is  said  that  it  was  the  plalntlfTs  own 
fault  under  such  circumstances  to 
undertake  and  agree  that  he  and  his 
wife  would  work  for  a  year,  because 
he  must  have  known  that  It  would  be 
Impossible  for  him  to  perform  his 
contract.  He  must  have  known  that  it 
would  be  Impossible  for  her  to  work 
at  the  period  of  her  confinement  and 
for  some  time  thereafter.  There- 
seems  no  reason  why  he  should  not 
be  held  liable  for  a  breach  of  his 
contract,  absolute  In  its  terms;  "not. 
In  fact,  for  not  doing  what  cannot 
be  done,  but  for  undertaking  and 
promising  to  do  It.' "  Jennings  v. 
Lyon,   89   Wis.   663,  558,   20  AmR  S7. 

86.  Crawford  v.  Thomas,  (Ark.) 
86  SW  286;  Leake  Contr.  p  692. 

67.  U.  3.— Barry  v.  U.  S.,  229  U.  S. 
47,  33  set  681,  67  L.  ed.  1060:  Der- 
mott  V.  Jones,  2  Wall.  1,  17  L.  ed. 
762;  Penn  Bridge  Co.  v.  Kershaw 
County,  226  Fed.  728.  141  CCA  484: 
Paine  v.  Parkhurst,  206  Fed.  740,  126 
CCA  195. 

Ala, — Grell  Bros.  Co.  v.  Mabson, 
179  Ala.  444,  60  S  876,  43  LRANS  664; 
Brumby  v.  Smith,  3  Ala.  123. 

Ark. — Cassady  v.  Clarke,  7  Ark. 
123. 

Cal. — Mineral  "Park  Land  Co.  v. 
Howard,  172  Cal.  289,  156  P  458.  LRA 
191 8F  1;  Law  v.  San  Francisco  Gas, 
etc.,  Co.,  168  Cal.  112,  142  P  62,  Ann 
Casl915D  842;  California  Nat.  Bank 
V.  Weldon,  14  Cal.  A.  765,  778,  118  P 
334  [clt  Cyc]. 

Conn. — Worthlngton  v.  Charter 
Oak  Ins.  Co.,  41  Conn.  401,  19  AmR 
496. 

111. — Schwarts  v.  Saunders,  46  IlL 
18;  Baxson  v.  Cobb,  46  111.  47;  Corn 
v.  Mt.  Vernon  Bd,  of  Bduoatlon,  39 
111.  A.   446. 

Iowa. — Vnlon  Dlst.  Tp.  v.  Smith,  89 
Iowa  9,  18  AmR  39. 

Ky. — Stevens  v.  Lewis,  170  Ky.  248, 


239,  185  SW  878  [clt  Cycl;  Louisville, 
etc.,  R.  Co.  V.  Crowe.  156  Ky.  27,  160 
SW  759,  49  LRANS  848;  Singleton  v. 
Carroll,  6  J.  J.  Marsh.  627,  22  AmD 
95;  Stephena  v.  Vaughn,  4  J.  J. 
Marsh.  206,  20  AmD  216. 

Me. — Oakland  Electric  Co.  v.  Union 
Gas,  etc.,  Co.,  107  Me.  279,  78  A  288. 

Mass Wells  v.  Calnan,  107  Mass. 

614,  9  AmR  66;  Boyle  v.  Agawam 
Canal  Co.,  22  Pick.  381,  33  AmD  749. 

Mich. — Swltser  v.  PInconnIng  Mfg. 
Co..  69  Mich.  488,  26  NW  762. 

Minn. — Belle  Plalne  First  Nat. 
Bank  v.  McConnell,  103  Minn.  340, 
343.  114  NW  1129,  123  AmSR  336.  14 
LRANS  616,  14  AnnCas  396  (clt  Cyc]; 
Stees  V.  Leonard,  20  Minn.  494. 

Mo. — Jackson  County  Light,  etc., 
Co.  V.  Independence.  188  Mo.  A.  167, 
176  SW  88;  Riley- Wilson  Grocer  Co. 
V.  Seymour  Canning  Co.,  129  Mo.  A. 
326,   108  SW  628. 

Nebr. — Sherman  v.  Bates,  IS  Nebr. 
18,  16  NW  831.     1 

N.  J. — Trenton  Public  Schools  ▼. 
Bennett,  27  N.  J.  L.  513,  72  AmD  373. 

N.  T. — Booth  V.  Spuyten  Duyvil 
Rolling  Mill  Co..  60  N.  T.  487;  Van 
Busklrk  v.  Roberts,  31  N.  T.  661; 
Thompklns  v.  Dudley,  25  N.  Y.  272, 
82  AmD  349:  Oakley  v.  Morton,  11 
N.  Y.  26,  62  AmD  49;  Marsh  v.  John- 
ston, 126  App.  Dlv.  597,  109  NYS  1106  . 
[aff  196  N.  Y.  611  mem,  89  NE  1104 
mem];  Cobb  v.  Harmon,  29  Barb.  478 
[aff  23  N.  Y.  148]:  Graves  v.  Berdan. 
29  Barb.  100  [aff  26  N.  Y.  498]. 

N.  C. — Steamboat  Co,  v.  Transpor- 
tation Co.,  166  N.  C.  582,  688,  82  SB 
956  [clt  Cyc]. 

Oh. — Morris  Coal  Co,  v.  Thompson, 
34  Oh.  Cir,   Ct.   627. 

Tex. — Northern  Irr.  Co.  v.  Watklns. 
(Civ.  A)  183  SW  431:  Northern  Irr. 
Co.  V.  Dodd,  (Civ.  A.)  162  SW  946, 
949  [quot  Cyc]. 

W.  Va. — Roberts  v.  American 
Column,  etc.,  Co.,  76  W.  Va.  290,  8S 
SE  536,  630'  [clt  Cyc]. 

Bng. — Ashmore  v.  Cox,  [1899]  1  Q. 
B.  436;  Bally  v.  De  Crespignv,  L.  R. 
4  <J.  B.  180,  15  ERC  799:  Paradine  v. 
Jane,  Aleyn  26,  82  Reprint  897;  Vul- 
can Car  Agency,  Ltd.  v.  Flat  Motors. 
Ltd.,   32  T.   L.  R.   73. 

Man. — Inland  Inv.  Co.  v.  CampbelL 
24  Man.  703,  18  DomLR- 177,  29  Wkly 
LR   661,    7   WestWkly  876, 

"Although  general  words,  which 
cannot  be  reasonably  supposed  to 
have  been  used  with  reference  to  the 
possibility  of  an  event,  may  not  be 
held  to  bind  one,  yet,  where  one,  at 
the  time  of  making  his  contract, 
must  have  known  or  could  have  rea- 
sonably anticipated,  and  In  his  con> 
tract  could  have  guarded  against, 
the  possible  happeniDg  of  the  event 
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Statatoxy  provisions.  In  some  juiisdietions  this 
nile  is  relieved  against  by  statute.** 

Tattaga  war.  An  impossibility  of  performance 
dne  to  a  foreign  war  is  no  excuse." 

[$  713]  (b)  Event  Not  Seasonably  irttUn  0«n- 
'tanplation  of  Parties.  An  exception  to  the  general 
role  just  stated  is  recognized  by  the  later  cases, 
where  the  event  creating  the  impossibility  is  one 
which  cannot  reasonably  be  supfKtsed  to  have  been 
within  the  contemplation  of  the  parties  at  the  time 
of  the  .contract.™  In  such  case  general  words  in 
the  contract  will  not  impose  an  absolute  liability  to 
perform  or  to  answer  in  damages,  although  such 
words  are  broad  enough  to  include  the  contingency 
which  has  arisen." 

[$  714]  (c)  Implied  Condition  in  Contract.   There 

diuslnK  the  Impossibility  of  his  per- 
formance, and  nevertheless  he  makes 
«n  unqualified  undertaking  to  per- 
form, he  must  do  so  or  pay  the  dam- 
ASes  for  his  failure."  Berg  v.  Brlck- 
«on,  2S4  Fed.  817,  821,  148  CM:!A  415. 
tiRAlSlTA  648. 

"There  can  be  no  doubt  that  a 
man  may  by  an  absolute  contract 
bind  himself  to  perform  things 
which  subsequently  become  Impos- 
sible, Or  to  pay  damages  for  the  non- 
performance, and  this  construction 
18  to  be  put  upon  an  unqualified  un- 
dertaking, where  the  event  which 
causes  the  Imposstbllitv  was  or 
might  have  been  anticipated  and 
guarded  against  In  the  contract,  or 
where  the  impossibility  arises  from 
the    act    or    default    of    the    prom- 


isor." Bally  v.  De  Crespigny,  X.  R. 
46,  B.    180,    185,    IB   fiRC199. 

n.  See  statutory  provisions;  and 
Hipp  V.  Fidelity  Mut.  L.  Ins.  Co., 
128  Qa.  491,  B7  SE  892,  12  LRANS 
319:  Cannon  v.  Hunt,  113  Ga.  501, 
88  SE  983;  Gem  Knitting  Mills  v. 
Empire  Printing,  etc,  Co.,  8  Oa.  A. 
709,  60  BE  366. 

[a]  I&  «M  niUnpta*  Civil  Code 
-art  ll82  provides  that  an  obligation 
consisting  In  the  delivery  of  a  speci- 
fied thing  shall  be  extinguished 
when  such  thing  should  be  lost  or 
destroyed  without  fault  of  the  debt- 
or and  before  he  should  be  in  de- 
fault See  Government  v.  Bingham, 
13  Philippine  668. 

[b}  ix  Louisiana  (1)  where  the 
execution  of  a  contract  has  been 
rendered  imnossible  In  its  entirety 
by  reason  of  a  fortuitous  event  not 
preceded  by  some  fault  of  the  debtor, 
the  creditor  cannot  exact  damages 
for  nonexecutlon.  Rev.  Civ.  Code 
art  1933;  Romero  v.  Newman,  60  La. 
Ann.  80,  23  S  493;  Eugster  v.  West, 
36  La.  Ann.  119,  48  AmR  232.  (2) 
Performance  of  a  contract  to  deliver 
com  within  twenty  days  is  not  ex- 
cused by  'the  freesing  of  a  river  on 
/the  eleventh  day,  when  transporta- 
tion could  have  been  made  before 
that  time,  and  there  was  reason  to 
expect  a  freeze.  Eugster  v.  West, 
supra. 

SB.  Tweedle  Trading  Co.  v. 
James  P.  McDonald  Co.,  114  Fed. 
986;  Richards  v.  Wreschner,  174  App. 
Dlv.  484,  156  NYS  1054.  168  NTS 
1129;  B.  P.  Ducas  Co.  v.  Bayer  Co., 
Inc.,    163    NYS    32;    Ashmpre   v.    Cox, 

118991  1  Q.  B.  436;  Jacobs  v.  CrMlt 
■yonnais.  12  Q.  B.  D.  589,  1  ERC 
338;  Spence  v.  Chodwlck,  10  Q.  B. 
617,  69  ECL  617,  118  Reprint  197. 

Effeot  of  wax  on  eoatraota  gmtir- 
•llT  see  War  140  Cyc  3201. 

TO.  U.  S. — Robson  V.  Mississippi 
River  Logging  Co..  61  Fed.  893  [all 
69   Fed.   771,    18  CCA  400]. 

Ind. — Krause  v.  Crothersvllle 
School  Town,  162  Ind.  278,  70  NE 
264,  102  AmSR  203,  66  LRA  111,  1 
AnnCas  460. 

Iowa. — Mahaska  County  State 
Bank  v.  Brown,  169  Iowa  677,  141 
NW   469. 

Mich. — Johnson  v.  Lyon,  75  Mich. 
477,   42  NW  993. 


Eng. — ^Bally  v.  De  Crespigny,  L.  R. 
4  Q.   B.   180,   16  ERC   799. 

'^here  can  be  no  question  that  a 
party  may  by  an  absolute  contract 
bind  himself  or  itself  to  perforin 
things  which  subsequently  become 
impossible,  or  pay  damages  for  the 
nonperformance,  and  such  construc- 
tion is  to  be  put  upon  an  unquali- 
fied undertaking,  where  the  event 
which  causes  the  Impossibility  might 
have  been  anticipated  and  guarded 
against  In  the  contract,  or  where  the 
Impossibility  arises  from  the  act  or 
default  of  the  promisor.  But  where 
the  event  is  of  such  a  character  that 
it  cannot  be  reasonably  supposed  to 
have  been  In  the  contemplation  of 
the  contracting  parties  when  the 
contract  was  made,  they  will  not  be 
held  bound  by  general  words,  which, 
though  large  enough  to  include, 
were  not  used  with  reference  to  the 
possibility  of  the  particular  con- 
tingency which  afterwards  happens." 
Chicago,  etc.,  R.  Co.  v.  Hoyt,  149 
U.  S.  1,  14,  18  set  7T»,  37  L.  ed. 
626. 

"We  regard  It  as  thoroughly  set- 
tled that  the  words  of  mere  general 
covenant  will  not  be  construed  as  an 
undertaking  to  answer  for  a  subse- 

?uent  event,  happening  without  the 
ault  of  the  covenantor  which  ren- 
ders performance  of  the  covenant  it- 
self not  merely  difficult  or  relatively 
Impossible,  but  absolutely  impossi- 
ble, owing  to  the  act  of  Qoa,  the 
act  of  the  law,  or  the  loss  or  de- 
struction of  the  sublect-matter  of 
the  contract.  Where  performance  is 
thus  rendered  impossible,  the  inquiry 
naturally  arises  as  to  whether  there 
was  a  purpose  to  covenant  against 
such  an  extraordinary  and  therefore 
presumably  unapprehended  «vent, 
the  happening  of  which  it  was  not 
within  the  power  of  the  covenantor 
to  prevent."  Krause  v.  Crothersvllle 
School  Town.  162  Ind.  278,  70  NE 
264,   102  AmSR   203. 

[a]  ZUnatratioB. — Where  th«  time 
of  performance  of  a  contract  as 
Hxed  by  the  parties  becomes  impos- 
sible by  reason  of  the  nonhappening 
of  an  event,  a  contingency  not  con- 
templated by  the  parties,  and  no 
other  time  has  been  agreed  on,  per- 
formance Is  excused.  Johnson  v. 
Lyon,   75   Mich.   477,  42   NW  998. 

n.  Chicago,  etc.,  R.  Co.  v.  Hoyt, 
149  U.  S.  1,  13  set  779,  87  L.  ed. 
626;  Government  v.  Bingham,  13 
Philippine  658  (where  the  court 
said:  "The  rule  of  the  Shylock- 
pound-of-flesh  Is  no  longer  in  force 
where  Impossibility  has  prevented 
the  performance  of  an  obligation  be- 
tween men,  which  impossibility 
neither  of  the  parties  could  reason- 
ably anticipate   nor  prevent"). 

78.  Reed  v.  U.  S.,  11  Wall.  (U.  S.) 
691,  20  L.  ed.  220;  Berg  v.  Brick- 
son,  234  Fed.  817,  148  CCA  415,  LRA 
1917A  648:  The  Eliza,  8  F.  Cas.  No. 
4,348,  Davles  316,  2  Ware  318:  Jbnes 
V.  Comer,  77  SW  184,  26  KyL  1104. 
76  SW  892,  26  KyL  773:  Buffalo, 
etc..  Land  Co.  v.  Bellevue  Land,  etc., 
Co.,   166  N.  Y.   247,   69  NE  6,  61  LRA 


may  be  in  the  nature  of  the  contract  an  implied  con- 
dition by  which  the  promisor  may  be  relieved  from 
his  unqualified  obligation  to  perform  and  perform- 
ance may  be  excused  when  rendered  impossible  with- 
out his  fault.^'  Such  is  the  case  where  it  appears 
from  the  contract  that  the  parties  knew  and  con- 
templated that  its  fulfillment  would  be  dependent 
on  the  existence  at  the  time  for  performance  of  cer- 
tain things  or  conditions  essential  to  its  execution," 
or  where  performance  depends  on  the  happening  of 
an  event  over  which  neither  party  has  any  control, 
in  which  case  a  condition  may  be  implied  that  the 
contract  shall  be  abrogated  on  the  nonhappening  of 
the  event.'* 

War.     There  is  no  implied  stipulation  that  per- 
formance shall  be  relieved  against  by  the  difiBeulties 

951;  Stewart  v.  Stone,  137  N.  Y. 
500,  28  NE  596,  14  LRA  315;  Dexter 
V.  Norton,  47  N.  T.  62,  7  AmR  415: 
General  Contractlttg  Co.  v.  Jones.  61 
App.  Dlv.  648,  70  NTS  669:  Whipple 
V.  Lyons  Beet  Sugar  Refining  Co.. 
64  Misc.  368,  118  NTS  838.  See 
Moss  V.  Smoker,  2  La.  Ann.  989 
(holding  that  an  implied  condition 
to  relieve  one  from  written  promise 
unconditional  on  its  face  must  very 
clearly  and  cogently  result  from  the 
nature  of  the  contract;  a  risk  not  so 
Improbable  as  not  to  suggest  itself 
will  be  considered  assumed). 

"Whether  or  not  one,  who  by  con- 
tract Imposes  upon  himself  an  ob- 
ligation or  duty.  Is  absolved  from 
liability  for  his  nonperformance  by 
a  subsequent  impossibility  of  per- 
formance caused,  without  his  fault 
by  an  act  of  Ciod  or  an  unavoidable 
accident,  depends  upon  the  true  con- 
struction of  bis  contract."  Berg  v. 
Erickson..  284  Fed.  817,  820,  148  CCA 
416,  LRA1917A  648. 

[a]  BMMoa  for  nO*'— The  relief 
"is  not  based  upon  exceptions  to  the 
general  rule,  but  upon  the  con- 
struction of  the  contract."  Dexter  v. 
Norton,  47  N.  Y.  62,  «4,  7  AmR 
416. 

[b]  mMteatton^-A  contract  for 
advertising  in  telephone  book  covers 


to  be  published  by  plaintiff  and 
furnished  free  to  all  the  tenants  of 
a  building  does,  not  require  one  to 
be  placed  in  an  office  the  tenant  of 
which  refuses  it.  Patent  Hanging 
Book  Cover  Co.  v.  Marcus.  167  NTS 
111. 

73.  Johnson  v.  Lyon,  76  lUch.  477. 
42  NW  993;  Stewart  v.  Stone.  127 
N.  Y.  600.  28  NE  696,  14  LRA  216. 
See  Miles  v.  Stevens,  6  PaLJ  Sll 
(holding  that  a  contract  made  in 
contemplation  of  the  passage  of 
legislative  acta  which  were  essential 
to  the  object  of  a  contract,  and  the 
passage  of  which  was  confidently  ex- 

gected  by  both  parties,  ought  not  to 
e  enforced  when  the  legislature  re- 
fused to  pass  those  acts,  and  adopted 
other  measures  entirely  defeating 
the  object  of  the  parties  in  making 
the   contract). 

[a]  niwrtxatloa. — Where  defend- 
ant who  was  financing  a  city  con- 
tractor and  who  had  taken  an  assign- 
ment of  a  payment  to  become  due  un- 
der the  contract  promised  a  material- 
man to  pay  him  out  of  such  pajntnent 
it  was  an  Implied  provision  of  the 
promise  that,  if  for  any  reason  out- 
side of  its  direct  action  or  control, 
such  as  the  failure  of  the  contractor, 
no  such  payment  should  be  made,  it 
would  be  released  from  its  UablUty 
on  its  promise  to  the  materialman. 
Crane  Co.  v.  National  Nassau  Bank. 
90  Misc.   353,   163  NYS  260. 

74.  Alfred  Marks  Realty  Co.  v. 
Churchllls,  90  Misc.  870,  168  NTS 
264-  Blakeley  v.  Muller,  [1908]  2  K 
B.  760  note;  Sellgman  v.  Brown,  32 
T.  L.  R.  649. 

[a]  XUoatratioBv— Where  defend- 
ant contracted  for  an  advertisement 
in  a  program  and  souvenir  of  the 
international    yacht    races,    agreeing 
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occasioned  by  the  outbreak  of  war.^* 

[}  715]  (d)  Act  of  Ood  Oocasioniiig.  The  general 
rale  is  that  an  absolute  undertaking  is  not  dis- 
chaiged  by  a  subsequent  act  of  Ood  rendering  per- 
formanee  onerous  or  even  impossible."     And,  al- 


though the  promisor  cannot  be  compelled  tp  perform 
an  undertaking  impossible  of  performance  through 
an  act  of  God,  he  cannot,  on  the  ground  of  hard- 
ship or  impossibility,  escape  liability  in  damages, 
in  the  absence  of  a  reservation  covering  such  im- 


to  pay  therefor  "on  publication  and 
delWery"  of  the  book,  but  the  races 
were  never  held,  because  of  the  war, 
defendant  was  not  liable  as  having 
failed  to  guard  himself  against  a  vis 
major;  but,  the  mutually  coDtemr 
plated  object  having  failed,  plalntlft 
could  not  exact  payment.  Alfred 
Marks  Realty  Co.  v.  Hotel  Hermitage 
Co..  170  App.  Div.  484,  156  NTS  179; 
Alfred  Harks  Realty  Co.  v.  George 
Rector.   Inc.,    1B6    NTS    180. 

SMitli  of  pemon  or  dMrtnutlon  of 
■abject  luattar  see  Infra  Si   717-719. 

70.  Associated  Portland  Cement 
Mfrs.  V.  Cory  A  Sons,  Ltd.,  81 
T.  L.    R.    442. 

Bffact  <kC  mur  <«  oostraeto  v«k> 
•tally  see  War  [40  Cyc  8201. 

n.  U.  S.— Central  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  tl  Fed.  440; 
West  V.  The  Uncle  Sam,  29  P.  Cas. 
No.  n.427,  McAll.  SOS-  Phoenix 
Bridge   Co.    v.   U.    %,    38   dt.   CI.    492. 

Ala, — Perry  v.  Hewlett,  E  Port. 
318:  McOehee  v.  Hill,  4  Port.  170,  29 
AmD  277. 

Ark. — Caasady  v.  Clarke,  7  Ark. 
123. 

Conn. — School  Dist  No.  1  v. 
Dauchy.    25    Conn.   B30,    68   AmD   371. 

Ga. — Hipp  v.  Fidelity  Mut.  L.  Ins. 
Co.,  128  Ga.  491.  57  SB  892,  12 
LRANS  319. 

111.— Summers  y.  Hibbard,  ISS  111. 
102.  38  tlE  899,  46  AmSR  872;  Steele 
7.  Buck.  61  III.  343,  14  AmR  60; 
Bacon  V.  Cobb,  45  111.  47;  Bunn  v. 
Prather,  21  111.  217;  Chicago  Edison 
Co.  V.  Hugett,  etc.,  Mfg.  Co.,  66  111. 
A.  222  [air  167  111.  233.  47  N^  384, 
S9  AmSR  272]. 

Ind. — Krause  v.  CrothersviUe 
School  Town,  162  Ind.  278,  70  NB 
2«4,  102  AmSR  203,  65  L.RA  111,  1 
AnnCas   460. 

Ky. — Shanks  v.  Oriffln,  14  B.  Mon. 
124;  Singleton  v.  Carroll,  6  J.  J. 
Marsh.  627,  22  AmD  9S. 

Md. — Milske  V.  Stelner  Mantel  Co., 
103  Md.  235.  63  A  471,  116  AmSR 
354,  5   L.RANS  1105. 

Mass. — ^Butterfleld  v.  Byron.  161 
Mass.  517.  27  NE  667,  26  AmSR  664, 
12  LRA  571;  Mill  Dam  Fdy.  v. 
Hovey,  21  Pick.  417;  Adams  v. 
Nichols,    19   Pick.    275. 

Mich. — Dewey  v.  Alpena  School 
Dist.,  43  Mich.  480,  S  NW  646,  38 
AmR  206. 

Minn. — ^Dow  v.  Sleepy  Eye  State 
Bank,  88  Minn.  355,  93  NW  121: 
Anderson  v.  May,  60  Minn.  280,  52 
NW  530,  36  AmSR  642,  17  LRA  656; 
Cowley  V.  Davidson,   13  Minn.  92. 

Miss. — Mitchell  V.  Hancock  County, 
91  Miss.  414,  45  S  571,  124  AmSR 
706,  15  LRANS  833;  Jemison  v.  Mc- 
Daniel,  25  Miss.  83. 

Mo.— Davis  V.  Smith,  15  Mo.  467: 
Qathwrlght  v.  Callaway  County,  10 
Mo.  663;  Hall  v.  School  Dist  No.  10, 
24  Mo.  A.  213;  Shouse  v.  Nels- 
waanger,  18  Mo.  A.  286. 

N.  J. — Trenton  Public  School  v. 
Bennett.  27  N.  J.  L.  518,  72  AmD 
373. 

N.  T. — Harmony  v.  Bingham,  12 
N.  T.  »9,  62  AmD  142;  Marsh  v. 
Johnston,  126  App.  Div.  597.  109  NTS 
1106  (ail  196  N.  T.  611  mem,  89  NB 
1104  mem];  Graves  v.  Berdan,  29 
Barb.  100  [aff  26  N.  T.  498);  Ames 
V.  Belden,  17  Barb.  518;  Beebe  v. 
Johnson.  19  Wend.  500,  32  AmD  518; 
Kerr  v.  Merchant's  Bxch.  Co.,  3  Edw. 
315. 

.  N.  C. — Clancy  v.  Overman,  18  N.  C. 

402. 

„Or. — Anderson    ▼.    Adams,    48    Or. 

621,  74   P  215. 

.  Pa. — Hand    v.    Baynes,     4    Whart. 

204,  33  AmD  64.- 

Tenn. — Mosely  v.  Baker,  2  Sneed 
362. 

Tex. — Northern   Irr.   Co.   v.   Dodds, 

ri8  C.  J.— 41] 


(Civ.  A.)  162  SW  946;  Gunter  v. 
Robinson.  (Civ.  A.)  112  SW  184; 
American  Surety  Co.  v'.  San  Antonio 
L.  &  T.  Co.,  (Civ.  A.)  98  SW  387; 
Bartlett  v.  Bisbey,  27  Tex.  Civ.  A. 
405,  66  SW  70. 

Va. — Atlantic,  etc.,  R  Co.  v, 
Delaware  Constr.  Co.,  98  Va.  608,  37 
SB  13. 

Wis. — Vogt  V.  Hecker,  118  Wis. 
306,  95  NW  90;  Comstock T.  Fraternal 
Ace.  Assoc.,  116  Wis.  882.  98  NW 
22. 

Bng. — Jacobs  v.  Credit  Lyonnals, 
12  Q.  B.  D.  589,  1  BRC  838;  In  re 
Arthur.  14  Ch.  D.  603;  Nicols  v. 
Marsland,  2  Bx.  D.  1;  Shubrick  v. 
Salmond,  3  Burr.  1637,  97  Reprint 
1022;  Beatson  v.  Sch&nk,  3  Bast  233, 
108  ReDTlnt  687:  Hadley  v.  Clarke,  8 
T.  R.  ?59,  101  Reprint  1377;  Brenk- 
nock,  etc..  Canal  Nav.  Co.  v. 
Prltchard,  6  T.  R.  760,  101  Reprint 
807. 

"The  general  rule  is  that  one,  who 
makes  a  positive  agreement  to  do  a 
lawful  act,  is  not  absolved  from 
liability  for  a  failure  to  fulflll  his 
covenant  by  a  subsequent  Impos- 
sibility of  performance  caused  by  an 
act  of  God,  or  an  unavoidable  ac- 
cident, l>ecause  he  voluntarily  con- 
tracts to  perform  It  without  any 
reservation  or  exception,  which,  if 
he  desired,  he  could  make  In  his 
agreement,  thereby  Induces  the  other 
contracting  party.  In  consideration 
of  his  positive  covenant  to  enter 
Into  and  become  bound  by  the  con- 
tract, and  while  courts  may  enforce, 
they  may  not  avoid,  such  contracts 
in  the  absence  of  fraud  or  some 
similar  defense."  Berg  v.  Erlckson, 
234  Fed.  817,  820,  148  CCA  415,  LRA 
1917A  648. 

[a]  JttMkam  cms,. — Paradine  v. 
Jane,  Aleyn  29,  82  Reprint  897.  is 
frequently  referred  to  as  a  leading 
case  on  this  subject,  discussing,  as 
it  does,  not  only  the  general  rule, 
but  the  reason  therefor,  exceptions 
thereto,  and  Illustrations  thereof. 
Here  it  was  held  that,  when  a  party 
by  his  own  contract  creates  a  duty 
or  charge  on  himself,  he  Is  bound  to 
make  it  good  if  he  may,  notwith- 
standing any  accident  by  inevitable 
necessity,  because  he  might  have 
provided  against  this  by  his  con- 
tract; therefore,  if  a  lessee  cov- 
enants to  repair,  the  circumstance  of 
the  premises  being  destroyed  by 
lightning,  or  thrown  down  by  an  in- 
evita.ble  flood  of  water  or  an  ir- 
resistible tornado,  will  not  effect  his 
discharge. 

[b]  Bcaaons  for  mtov— (1)  "Where 
one  of  two  Innocent  persons  must 
sustain  a  loss,  the  law  casts  it  on 
him  who  has  agreed  to  sustain  it, 
or  rather  the  law  leaves  It  where 
the  agreement  of  the  parties  has  put 
it"  Trenton  Public  School  v.  Ben- 
nett, 27  N.  J.  L.  513,  519,  72  AmD 
373.  (2)  "The  act  of  God  will  ex- 
cuse the  not  doing  of  a  thing  where 
the  law  had  created  the  duty,  but 
never  where  it  Is  created  by  the 
positive  and  absolute  contract  of  the 
party.  The  reason  of  this  distinction 
Is  obvious.  The  law  never  creates 
or  Imposes  upon  any  one  a  duty  to 
perform  what  God  forbids  or  what 
he  renders  impossible  of  perform- 
ance, but  it  allows  people  to  enter 
Into  contracts  as  they  please,  pro- 
vided they  do  not  violate  the  law." 
School  Dist.  No.  1  V.  Dauchy,  25 
Conn.  630.  536,  68  AmD  371.  (3) 
"The  reason  given  for  the  rule  Is, 
that  when,  if  an  event  happen  which 
win  occasion  loss  to  one  or  the  other 
contracting  parties,  yet  the  party 
who  contracts  that  the  events  shall 
not  happen,  although  he  may  be  un- 
able   to    perform    his    contract    by 


reason  of  the  act  of  God,  he  shall 
stand  the  risk  and  make  good  the 
loss.  The  party  contracting  assumes 
the  responsibility  for  the  conse- 
quences that  may  follow,  if,  for  any 
cause  whatever,  he  may  be  unable 
to  perform  his  contract."  Steele  v. 
Buck.  61  111.  343,  348,  14  AmR  60. 

[c]  Dtacnaalini  of  mlOii — "We 
believe  the  law  is  well  settled,  that 
If  a  person  promises  absolutely, 
without  exception  or  qualification, 
that  a  certain  thing  shall  be  done 
by  a  given  time,  or  that  a  certain 
event  shall  take  place,  and  that  the 
thing  to  be  done  or  the  event  is 
neither  impossible  or  unlawful  at  the 
time  of  the  promise,  he  Is  bound 
by  his  promise,  unless  the  perform- 
ance, before  that  time,  becomes  un- 
lawful. Any  seeming  departure  f 
from  this  principle  of  law.  (and 
there  are  some  instances  that  at  first 
view  appear  to  be  of  that  character.) 
will  be  found,  we  think,  to  grow  out 
of  the  mode  of  construing  the  con- 
tract or  affixing  a  condition,  raised 
by  Implication  from  the  nature  of 
the  subject,  or  from  the  situation  of 
the  parties,  rather  than  from  a 
denial  of  the  principle  Itself.  Such, 
for  Instance,  as  a  promise  to  marry, 
where  It  must  be  presumed  that  the 
parties  agree  to  intermarry  if  they 
shall  be  alive;  or  a  promise  to  de- 
liver a  certain  horse  at  a  future 
time,  and  before  the  day  arrives,  the 
horse  dies;  in  which  case,  the  parties 
are  held  to  have  contracted  in  view 
of  that  contingency.  In  these  and 
like  cases,  the  court  will  hold  that 
the  parties  did  not  understand  that 
the  thing  was  to  be  done,  unless  the 
life  of  the  persons,  or  of  the  horse, 
was  continued,  so  that  there  would 
be  an  object  and  an  Interest  in  the 
execution  of  the  contract.  These 
and  a  few  other  exceptions  of  a 
similar  character,  are  to  be  found  In 
the  books,  but  they  are  not  so  much 
exceptions  after  all  as-  cases  wher« 
the  intention  of  the  parties  is  pre- 
sumed or  inferred,  though  not  ex- 
pressed, from  their  peculiar  situa- 
tion, or  from  the  subject-matter 
Itself.  It  is  said,  however,  that 
there  is  one  real  exception  to  the 
rule.  Til.,  where  the  act  of  God  in- 
tervenes to  defeat  the  performance 
of  the  contract;  and  that  is  the 
exception  on  which  the  defendant 
relies  in  this  case.  The  defendant 
insists,  that  where  the  thing  con- 
tracted to  be  done,  becomes  impos- 
sible by  the  act  of  God,  the  contract 
Is  discharged.  This  is  altogether  a 
mistake.  The  cases  show  no  such 
exception,  though  there  Is  some 
semblance-  of  it  tin  a  single  case 
which  we  will  mention.  The  act  of 
God  will  excuse  the  not  doing  of  a 
thing  where  the  law  had  created  the 
duty,  but  never  where  it  is  created 
by  the  positive  and  absolute  con- 
tract of  the  party.  The  reason  of 
this  distinction  is  obvious.  The  law 
never  creates  or  imposes  upon  any 
one  a  duty  to  perform  what  God 
forbids  or  what  he  renders  Impos- 
sible of  performance,  but  it  allows 
people  to  enter  Into  contracts  as 
they  please,  provided  they  do  not 
violate  the  law.  It  is  further  said, 
that  the  books  declare,  that  where 
the  condition  of  a  bond  becomes  Im- 
possible by  the  act  of  God,  or  is 
prohibited  by  the  law,  the  condition 
becomes  void,  and  the  bond  Is 
absolute,  or  if  it  be  a  subsequent 
condition  for  the  devesting  of  title, 
that  the  condition  becomes  void,  and 
the  title  remains  good.  Whether 
even  this'  is  true,  without  some 
qualification,  we  are  not  quite  con- 
fident, nor  win  we  stop  to  consider;  • 
but  if  so,  still,  the  doctrine  of  that 
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of  performaiue.^'  While  in  many  cases 
there  is  language  to  the  effect  that  the  act  of  God 
may  furnish  an  excuse  for  nonperformance/'  such 
language  when  not  mere  dictum  is  in  effect  the 
recognition  of  an  implied  term  in  the  contract^' 
rather  than  of  an  exception  to  the  general  rule,^ 
or  of  the  exceptions  to  the  rule  existing  in  case  of 
personal  contracts  where  the  promisor  dies  or  is 
physically  disabled,''  or  in  cases  of  destruction  of 
the  subject  matter  of  the  contract.'^ 

[}  716]  (e)  AltematiTe  Promises.  If  a  person 
contracts  to  do  one  of  two  or  more  things  in  the 
alternative,  and  at  the  time  of  making  the  contract 
one  of  .them  is  possible  and  the  other  impossible,  it 
seems  to  be  a  general  rule  that  he  must  perform 


class  of  cases  doee  not  reach  the 
present  one,  as  the  same  books 
abundantly  declare.  In  Piatt  on 
Covenants,  p.  682,  it  Is  said  that  the 
rule  laid  down  In  Paradlne  v.  Jane, 
Aleyn  26,  82  Reprint  877,  has  often 
been  recoernised  in  courts,  as  a  sound 
one,  viz.:  where  a  party  by  hts  own 
contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make 
it  good,  if  he  may,  notwithstanding 
any  accident  by  Inevitable  necessity, 
because  he  mlgrht  have  provided 
against  it  by  his  contract;  therefore 
if  a  lessee  covenants  to  repair,  the 
circumstance  of  the  premises  being 
consumed  by  Jightnlng,  or  thrown 
down  by  an  inevitable  flood  of  water, 
or  an  Irresistible  tornado,  will  not 
effect  his  discharge.  But  where  the 
law  creates  a  duty  or  charge,  and 
the  party  is  disabled  to  perform  it 
without  any  default  in  him,  and  hath 
no  remedy  over,  there  the  law  will 
excuse  him,  as  In  the  case  of  waste 
where  the  house  is  destroyed  by  a 
tfmpest.  In  some  cases  where  the 
act  of  God  renders  performance 
absolutely  impossible,  the  covenants 
shall  be  discharged  quia  Jmpotentla 
excusat  legem;  as  if  a  lessee  cov- 
enants to  leave  a  wood  in  as  good 
pll^t  as  the  wood  was  at  the  time 
of  the  lease,  and  afterward  the  trees 
are  blown  down  by  tempest;  or  if 
one  covenants  to  serve  another  for 
seven  years,  and  he  dies  before  the 
expiration  of  the  seven  years,  the 
covenant  is  discharged,  because  the 
act  of  God  defeats  the  possibility  of 
performance.  I  should  father  say, 
because  it  is  Implied  that  the  thing 
shall  exist  or  life  be  prolonged,  or 
else  the  contract  of  course  cannot 
be  broken."  School  Dlst  No.  1  v. 
Dauchy,  25  Conn.  630,  B35,  S8  AmD 
871. 

fdl  XUnstntloaa. — (1)  Where  a 
resident  of  Kansas  contracted  with 
a  resident  of  Texas  to  furnish  one 
thousand  cattle  plenty  of  good  grass, 
salt,  and  water  during  grazing 
season,  he  was  not  absolved  from 
liability  to  perform  or  to  pay  dam- 
ages by  an  unprecedented  drought, 
constituting  act  of  God.  Berg  v, 
Erlckson,  234  Fed.  817,  148  CCA  416, 
LRA1917A  648.  (2)  Where  one  con- 
tracts absolutely  to  deliver  flnlshed 
work  for  the  acceptance  of  another, 
such  as  a  levee,  he  is  not  relieved 
by  casualties,  commonly  known  as 
acts  of  Ck)d.  U.  S.  v.  Lewis,  237  Fed. 
to,  160  CCA  282. 

77.  Northern  Irr.  Co.  v.  Watkins, 
(Tex.  Civ.  A.)  183  SW  431. 

7a  U.  S.— U.  S.  V.  Qleason,  176 
U.  S.  688,  20  set  288.  44  L.  ed.  284 
[rev  33  Ct.  CI.  65];  Lima  Locomotive, 
etc.,  Co.  V.  National  Steel  Castings 
Co.,  166  Fed.  77,  83  CCA  693,  11 
LRANS  713. 

T>.  C. — MacFarland  v.  Barber  As- 
phalt Pav.  Co.,   29  App.   606. 

Mass. — Badlam  v.  Tucker,  1  Pick. 
284;  Harrington  v.  Dennie,  13  Mass, 
93;  Baylies  v.  Fettyplace,  7  Mass. 
32i 

Mich. — Dewey  v.  Alpena  School 
Dlst.,  43  Mich.  480,  6  NW  646,  38 
AmR  206. 


_  Nebr. — Sherman  County  School 
Dlst  No.  16  V.  Howard,  6  Nebr. 
(Unofr.)   340,  98  NW  666. 

N.  Y. — Cobb  V.  Harmon,  23  N.  Y. 
148;  Worth  v.  Edmonds,  62  Barb. 
40;  New  Haven,  etc.,  R.  Co.  T. 
Qulntard,  31  N.  T.  Super.  89,  ,6  Abb 
PrNS    128. 

Or. — Zanello    v.    Smith,    etc..    Iron 
Works,   62  Or.    213,   124   P  660. 
__W.   Va, — McCormick  v.    Jordon    66 
W.  Va.  86,  63  SE  778. 

79.  See  supra  t   714. 

80.  Bally  v.  De  Cresoigny,  L.  R. 
4  Q.  B.  180.  185,  16  ERCf  799  (where 
Sir  James  Hannen  said:  "Where  the 
event  Is  of  such  a  character  that  it 
cannot  reasonably  be  supposed  to 
have  been  In  the  contemplation  of 
the  contracting  parties  when .  the 
contract  was  made,  they  will  not  be 
held  bound  by  general  words  which, 
though  large  enough  to  include, 
were,  not  used  with  reference  to  the 
possibility  of  the  particula,r  con- 
tingency which  afterwards  happens. 
It  la  on  this  pil-lnciple  that  the  act 
of  God  is  in  some  cases  said  to 
excuse  the  breach  of  a  contract. 
This  is  In  fact  an  inaccurate  expres- 
Fion,  because,  where  it  is  an  answer 
to  a  complaint  of  an  alleged  breach 
of  contract  that  the  thing  done  or 
left  undone  was  so  by  the  act  of 
God,  what  is  meant  Is  that  it  was 
not  within  the  contract"). 

81.  See  infra  t  719. 
89.    See  infra  {  718. 

83.  Frothlngham  v.  Seymour,  121 
Mass.  409;  Drake  v.  White,  117  Mass. 
10;  Bath  Tp.  Bd.  of  Education  v. 
Townsend,  63  Oh.  St.  614,  69  NE  239, 
62  LRA  868;   Leake  Coptr.   p  716. 

[a]  Boaaon  for  ml*. — "This  rule 
rests  upon  the  substantial  reason 
that,  so  long  as  the  contract  is 
capable  of  performance  in  any  mode 
contemplated  by  the  parties.  Its  per- 
formance cannot  be  said  to  have 
become  impossible."  Bath  Tp.  v. 
Townsend,  63  Oh.  St  614,  624,  69  NB 
223.  62  LRA  868. 

84.  La. — Jacquinet  v.  Boutron,  19 
La.  Ann.  30. 

Mass. — Drake  v.  White,  117  Mass. 
10. 

N.  Y.— Williams  v.  Vanderbilt,  28 
N.   Y.    217,   84   AmD   338. 

Oh. — State  v.  Worthlngton,  7  Oh, 
171. 

Eng. — ^Barkworth  v.  Tounr,  4 
Drew.   1,    62  Reprint  1. 

See  Chappell  v.  McMillan,  16  N.  M. 
686.  113  P  611  (holding  that,  where 
promises  are  made  in  the  alternative, 
the  fact  that  one  promise  becomes 
impossible  of  performance  does  not 
Impair  the  obligation  of  the  other). 

But  see  Smith  v.  Durell,  16  N.  H. 
344,  346,  41  AmD  732  (where  the 
court  said  that  "if  one  of  the 
alternative  things  become  impossible 
by  the  act  of  God,  or  by  the  act  or 
default  of  the  obligee,  or  If  by  such 
conduct  on  his  part  as  amounts  to  a 
clear  waiver  of  its  benedts  the 
obligor  becomes  excused  from  the 
performance  of  one  part,  then  he  Is 
excused  from  performing  the  other 
part"). 

"It  la  impossible  to  lay  down  any 


that  which  is  possible."  Where  both  alternatives 
are  possible  at  the  time  of  making  the  eontract,  and 
one  of  them  subsequently  becomes  impossible,  the 
question  whether  the  other  remains  binding  depends 
on  the  construction  of  the  contract  as  to  the  inten- 
tion of  the  parties  under  the  circumstances.'* 

[$  717]  d.  Death  or  Disalulily  of  Person,  Destrac- 
tion  of  Thing,  or  Change  in  Conditions — (1)  In 
General.  Where  from  the  nature  of  the  contract 
it  is  evident  that  the  parties  contracted  on  the  basis 
of  the  continued  existence  of  the  person  or  thing, 
condition  or  state  of  things,  to  which  it  relates,  the 
subsequent  perishing  of  the  person  or  thing,  or 
cessation  of  existence  of  the  condition,  will  excuse 
the  performance,"  s  condition  to  such  effect  being 

universal  proposition  either  way.  but 
that  the  principle  to  be  applied  in 
each  case  Is  that  it  must  depend  on 
the  intention  of  the  parties  to  the 
bond  or  covenant  or  agreement,  such 
Intention  to  tte  collected  from  the 
nature  and  circumstances  of  the 
transaction,  and  the  terms  of  the 
instrument.  And  this,  at  least,  I 
think  will  hardly  admit  of  contra- 
diction, that  if  the  Court  is  satisfled 
that  the  clear  Intention  of  the 
parties  was  that  one  of  them  should 
do  a  certain  thing,  but  he  is  allowed. 
at  his  option,  to  do  it  In  one  or 
other  of  two  mode^  and  one  of 
those  modes  becomes  ipiposslble  by 
the  act  of  God,  he  Is  bound  to  per- 
form it  in  the  other  mode."  Bark- 
worth  V.  Young,  4  Drew.  1.  10,  61 
Reprint  1. 

88.  Cal. — Levy  v.  (Taledonia  Ins. 
Co.,  166  Cat.  687,  6S0,  106  P  698  [cit 
Cyc];  J.  S.  Potts  Drug  Co.  v.  Bene- 
dict, 166  Cal.  822,  S32,  104  P  432.  26 
LRANS  609  [quot  (>rel. 

Ga.— Hipp  V.  Fidelity  Mut.  L.  Ins. 
Co.,  128  Ga.  491,  67  SE  892,  12  LRA 
NS  319. 

Hawaii. — Dougherty  v.  Wilcox,  1 
Hawaii  229. 

HI. — Martin  Bmerich  putfltting  Co. 
V.  Siegel,  237  111.  610,  86  NE  1104.  20 
LRANS    1114    [afr    141    111.    A.    1471; 


Siegel  V.  Eaton,  etc.,  Co.,  165  III.  SSO. 
4«  NB  449:  Summers  v.  Hlbbard.  153 
111.  102,  38  NE  899,  46  AmSR  872; 
Walker  v.  Tucker,  70  111.  627;  Mecart- 
ney  v.  Carbine,  108  111.  A.  282; 
Preston  v.  Smith,  67  111.  A  613  faff 
170  111.  179,  48  NE  688];  Chicago  Edi- 
son Co.  v.  Huyett.  etc,  Hfg.  Co.,  66 
111.  A.  222  raff  167  HI.  233.  47  NE  384. 
69  AmSR  272]. 

Ind. — ^Krause  v.  Crothersvllle,  161 
Ind.  278,  70  NE  264,  102  AmSR  803. 
65  LRA  111,  1  AnnCas  460. 

Ky. — Singleton  v.  Carroll,  6  J.  J. 
Marsh.  527,  22  AmD  95. 

La. — Shlff  V.  L,esseps,  38  La.  Ann. 
186. 

Me. — White  y.  Mann.  26  Me.  361; 
Knight  V.  Bean,  22  Me.  631. 

Mass. — Browne  v.  Fairhall,  813 
Mass.  290,  100  NE  666,  45  LRANS 
349:  Willlngton  v.  West  Boylston.  4 
Pick  101. 

Mich. — Mason  v.  Wlerengo,  113 
Mich.  161,  71  NW  489,  67  AmSR  461; 
Shear  v.  Wright,  60  Mich.  169,  26 
NW  871. 

Minn. — Dow  v.  Sleepy  E^e  State 
Bank,  88  Minn.  366,  93  NW  121. 

Miss. — Cox  V.  Martin,  75  Miss.  229. 
81  S  611,  66  AmSR  604,  36  LRA  800. 
See  also  Walton  v.  Hollis.  16  S  260. 

Mo. — ^Hall  V.  School  Dist.  No.  10. 
24  Mo.  A.  813;  Oauas  v.  Hussmann. 
22  Mo.  A.  116. 

N.  J. — Middlesex  Water  Co.  v. 
Knappmann  Whiting  Co.,  64  N.  J.  L. 
240,  45  A  692,  81  AmSR  467,  49  LRA 
672. 

N.  T.— Lorrillard  ▼.  Clyde.  142  N. 
T.  466,  37  NE  489,  24  LRA  111: 
Dexter  v.  Norton,  47  N.  T.  62,  7  AmR 
415;  Marsh  v.  Johnston,  125  App.  Dtv. 
697,  109  NYS  1108  [aff  196  N.  Y.  611 
mem,  89  NE  1104  mem];  Logan  v. 
'  Consolidated  Gas  Co^   107  App.  Div. 
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implied,**  in  spite  of  the  fact  that  the  promise  may 
have  been  unqualified.'^  The  rule  extends  to  a  eon- 
tract  based  on  the  assumed  existence  and  continu- 
ance of  a  condition  or  on  the  continuance  of  a 
subject  matter,  which  is  not  the  direct  object  of 
the  contract."^  It  is  necessary,  however,  that  the 
existence  of  the  person  or  thing,  or  condition,  be 
the  basis  and  foundation  of  the  contract;  otherwise 
the  death  or  destruction  of  the  person  or  thing,  or 
the  failure  of  the  condition  to  continue,  will  not 
dischargee  the  parties. "*  Or  as  the  rule  has  been 
stated  in  different  language:  Where  there  is  prin- 
cipal subject  matter  in  the  power  of  one  of  the  par- 
ties, and  an  accessory  or  subordinate  benefit  arising 
by  contract  out  of  its  existence,  the  court  will  not 
in  the  absence  of  express  words  imply  a  term  that 
the  subject  matter  shall  be  kept  in  existence  merely 
to  provide  the  subordinate  or  accessory  benefit  to 
the  other  party;*"  but  where  there  is  an  express 
term  requiring  the  continuance  of  the  principal  sub- 
ject matter,  or  giving  the  party  a  right  to  a  con- 
tinuing benefit,  the  court  will  not  imply  a  condition 
that  the  right  in  this  respect  shall  cease  on  certain 
events  not  expressly  provided  for.*^ 

SnbstaatUl  performance,   however,  may  be  re- 
quired where  still  possible.** 

384.  96  NTS  ISS:  Matter  of  Daly,  S8 
App.  DIv.  49,  68  NTS  596;  Arming  v. 
Stelnway,  35  Misc.  220.  71  NYS  810. 

N.  C. — StagK  V.  Spray  Water  Power, 
etc..  Co..  171  K.  C.  683.  89  SE  47,  58 
[quot  Cyc];  Slier  v.  Gray,  86  N.  C. 
see-  Allen  V.  Baker.  86  N.  C.  91.  41 
AmR    444. 

Pa. — Blakely  v.  Sousa,  197  Pa.  306, 
47  A  286.  80  AmSR  821;  Ward  v. 
Vance.  93  Pa.  499;  Scully  v.  Kirk- 
patrtck,  79  Pa.  324,  21  AniR  62; 
.  wertx  T.  Kllnger,  26  Pa.  Super.  623; 
Dixon  T.  Breon.  23  Pa.  Super.  340. 

Tex. — HoHls  V.  Chapman,  38  Tex. 
1;  Mclrfunore  v.  Heftner,  33  Tex.  614; 
American  Surety  Co.  v.  San  Antonio 
Loan,  etc,  Co.,  (Civ.  A.)  98  SW  387; 
Bartlett  v.  Blsbey,  27  Tex.  Civ.  A. 
406,   S6  SW  70. 

Va. — ^Atlantic,  etc.,  R.  Oo.  v.  Dela- 
ware Constr.  Co..  98  Va.  503.  37  SB 
13;  Clark  v.  Franklin,  7  Leigh  (34 
Va.)   1. 

Wash. — Hendelhall  v.  Davis,  52 
Wash.  169.  173,  100  P  336,  21  LRANS 
914.  17  AnnCas  179  tclt  Cyc]. 

Wis. — Vogt  V.  Hecker.  118  Wis.  306, 
95  N"W  90;  Jennings  v.  Lyons,  39 
Wis.  ess.  20  AmR  67;  Oreen  v.  Gil- 
bert,  21  Wla  395. 

Eng. — Krell   v.   Henry,    [1903]   2  K. 

B.  740;  Nlckoll  v.  Ashton.  tl901]  2 
K.  B.  126;  Bally  v.  De  Crespigny.  L. 
R.  4  Q.  B.  180,  16  ERC  799;  Paradine 
V.  Jane,  Aleyn  26,  82  Reprint  897; 
Taylor  v.  Caldwell,  3  B.  &  S.  826,  113 
ECL  826,  122  Reprint  309,  6  ERC  603; 
Hall  v.  Wright.  E.  B.  &  E.  746,  96 
ECL  746,  120  Reprint  688  [rev  on 
other  grounds  B.  B.  &  E.  766,  96  ECL 
766.  120  Reprint  6961;  Blakeley  v. 
Muller.  88  L.  T.  Rep.  N.  S.  90;  Bert- 
hond  V.  Schweder.  81  T.  L.  R.  404. 

B.  C— Topping  V.  Marling,  15  B.  C. 
62. 

Ont. — ^McEenna  v.  McNamee,  14 
Ont.  A  339;  Boswell  y.  Sutherland, 
8  Ont.  A  233  [allowing  app  32  U.  C. 

C.  P.  nil;  Bills  V.  Midland  R.  Co.,  7 
Ont.  A  464. 

88b  Me. — Dickey  v.  Linscott,  20 
Me.  456,  37  AmD  66. 

Minn. — Dow  V.  Sleepy  Bye  State 
Bank.  88  Minn.  355.  93  NW  121. 

Mo. — ^Hall  v.  School  Dist.  No.  10. 
24  Mo.  A.  213. 

N.  T. — Cameron-Hawn  Realty  Co. 
V.  Albany.  207  N.  Y.  377,  101  NE  162, 
49  LRANS  922. 

R.  I. — ^Terrlngton  v.  Greene,  7  R.  1. 
689.   84  AmD  678. 

Eng. — Nlckoll  V.  Ashton.  [1901]  2 
K.  B.  12«. 

Ont. — Boswell  v.  Sutherland,  8  Ont. 
A.  233;  Xnils  v.  Midland  R.  Co..  7  Ont. 


BigbtB  of  parties.  While  it  has  been  held  in  the 
United  States  that,  where  the  event  discharging  the 
contract  occurs  during  performance,  a  party  who 
has  received  something  of  value  under  the  contract 
is  liable  to  the  other  party  on  an  implied  promise 
to  the  extent  of  the  value  received,  but  not  in  ex- 
cess of  the  contract  price  or  compensation,"  there 
are  English  authorities  to  the  effect  that  the  parties 
must  remain  in  the  position  in  which  they  are  when 
the  event '  occurs,  unless  there  is  soQiething  special 
in  the  terms  of  the  contract  conferring  on  one  or 
the  other  of  the  parties  a  different  right,"*  although 
where  a  payment  is  due  under  the  contract  before 
the  time  at  which  the  imptossibility  of  performance 
arises,  it  may  be  recovered  after  such  time.*° 

[$  718]  (2)  Destruction  of  Subject  Hatter."' 
Where  the  contraet  relates  to  the  use  or  possession 
or  any  dealing  with  specific  things  in  which  the  per- 
foiTuance  necessarily  depends  on  the  existence  of 
the  particular  thing,  the  condition  is  ii&plied  by 
law  that  the  impossibility  arising  from  the  perishing 
or  destruction  of  the  thing,  without  default  in  the 
party,  shaU  excuse  the  performance,  because  from- 
the  nature  of  the  contract  it  is  apparent  that  the 
parties  contracted  on  the  basis  of  the  continued 
existence  of  the  subject  of  the  contract.*^ 


A.  4(4. 

87.  Dow  T.  Sleepy  Eye  State  Bank. 
88  Minn.  366.  93  NW  121;  Terrlngton 
V.  Greene,  7  R.  I.  689,  84  AmD  578. 

88.  Lorillard  v.  Clyde,  142  N.  Y. 
466,   37  NE  489,  24  LRA  113. 

8S.  Krell  v.  Henry.  [1903]  2  K.  B. 
740;  Heme  Bay  Steam  Boat  Co.  v. 
Huttoii,  [1903]  3  K.  B.  683:  Clark  v. 
Lindsay.  88  L.  T.  Rep.  N.  S.  198; 
Victoria  Seats  Agency  ▼.  Paget,  19 
T.  L.  R.  16. 

to.  Laaanis  v.  C!alm  Line  of 
Steamships.  Ltd.,  106  L.  T.  Rep.  N.  S. 
378. 

[a]  IIlBsti*tlons.  For  cases  in 
which  this  principle  has  been  ap- 
plied see  Rhodes  v.  Forwood,  1  App. 
Cas.  266  (where  an  agent  who  had 
the  sole  right  of  sale  of  coals  sent 
from  a  particular  colliery  to  Liver- 
pool, but  with  no  express  words  giv- 
ing him  a  right  to  require  any  coals 
to  be  sent  to  Liverpool,  was  held  not 
entitled  to  complain  of  the  sale  of 
the  colliery,  which  prevented  his 
principals  from  even  considering  if 
they  would  send  coals  to  Liverpool); 
In  re  English,  etc..  Mar.  Ins.  Co.,  L.  R. 
6  Ch.  737;  Hamlyn  v.  Wood,  J1891] 
2  Q.  B.  488  (where  a  plaintifl  who 
had  bought  all  the  refuse  of  a 
brewery  for  a  term  of  years,  without 
any  provision  as  to  the  quantity  he 
was  to  receive,  was  held  not  entitled 
to  complain  of  the  sale  of  the 
brewery,  whereby  defendants  had  no 
longer  any  refuse  to  supply);  Bovine, 
Ltd.  y.  Dent,  21  T.  L.  R.  82;  Northey 
v.  Trevlllion,  18  T.  L.  R.  648  (where 
an  agent  who  was  for  ten  years  sole 
buying  agent  In  England  for  a  firm 
In  India,  without  an  express  pro- 
vision entitling  him  to  receive  any 
orders,  was  held  not  Justified  In  com- 
plaining of  the  dissolution  of  the 
firm  in  India,  which  prevented  buy- 
ing orders  from  coming  forward). 

91.  Lazarus  v.  Cairn  Line  of 
Steamships,  Ltd.,  106  L.  T.  Rep.  N.  S. 
378. 

[a]  ninstratloBS. — For  cases  In 
which  this  principle  has  been  applied 
see  Ogdens,  Ltd.  v.  Nelson.  [1905] 
A.  C.  109  (where  the  court,  finding 
an  express  promise  to  pay  £200,000, 
declined  to  imply  a  term  that  the 
payment  was  conditional  on  tlxe 
business  continuing) ;  Cowasjee  Na- 
nabhoy  v.  Lallbhoy  BuUubhoy,  L. 
R.  3  Indian  App.  200;  Turner  v. 
(Goldsmith.  [1891]  1  Q.  B.  544 
(where  the  court,  finding  an  ex- 
press contract  to  employ  the  agent 
for  five  years,  declined  to  Imply  a 
condition      that      the      employment 


should  cease  If  the  principal  discon- 
tinued business  after  the  destruction 
of  his  manufactory  by  fire);  Meas- 
ures Bros.,  Ltd.  v.  Measures,  [19101 
2  Ch.  248. 

•a.  Eugster  v.  West.  35  La.  Ann. 
119,  48  AmR  232;  White  v.  Mann.  2« 
Me.  361;  Williams  y.  Vamlerbilt,  28 
N.  Y.  217.  84  AmD  888;  Allen  C!ounty 
■Bd.  of  Education  v.  Townsend.  63  Oh. 
SL  614,  59  NE  223.  62  LRA  868. 

93.  Williams  V.  Butler.  58  Ind.  A 
47.   105   NE  387.  107  NE  300. 

94.  Chandler  v.  Webster,   [1904]   1 

f.  B.  493:  Blakeley  v.  Muller,  [1903] 
K.  B.  760  note;  Civil  Service  Co-op. 
Soc.  Ltd.  V.  General  Steam  Nav.  Co., 
[19031  2  K.  B.  756.  See  Elliott  ▼. 
Crutchley.  [1906]  A  C.  7  (where  an 
express  stipulation  in  the  contract 
was  construed).  Compare  Lumsden 
V.  Barton,  19  T.  L.  R.  63  (holding 
that  a  recovery  could  not  be  had  on 
a  theory  of  a  total  failure  of  con- 
sideration). 

SsstnwtloB   of  Induiaff   or 
eoBstmetlv*   work   pandlav   ao 
tlon   see    Building  and   Construction 
Contracts   {{    144-146. 

95.  Chandler  v.  Webster,  [1904]  1 
K.  B.  498;  Blakeley  v.  Muller,  88  L. 
T.  Rep.  N.  S.  90. 

96.  Oroas  xKfsnacasi 
Covenant    to    repair    as    affected    by- 
destruction  of  premises  see  Land- 
lord and  Tenant  [24  Cyc  1089]. 

Liability  for  rent  as  affected  by 
destruction  of  premises  see  Land- 
lord and  Tenant  124  Cyc  1156]. 

97.  U.  S. — The  Tornado,  108  U.  S. 
342.  2  set  746,  27  L.  ed.  747;  Berg  v. 
Erlckson,  234  Fed.  817,  148  CCA  416, 
LRA1917A    648. 

/  Ala. — Greene  v.  Linton,  7  Port.  133, 
31  AmD  707.  See  Perry  v.  Hewlett, 
5  Port.  318  (holding  that  a  covenant 
of  the  hirer  of  a  slave  to  return  him 
at  the  expiration  of  the  term  was 
discharged  by  the  death  of  the 
slave). 

Ark. — Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90,  186  SW  622,  627 
(cit  Cyc]. 

Cal. — Mineral  Park  Land  Co.  v. 
Howard.  172  Cal.  289,  166  P  468,  LRA 
1916P  1;  Levy  v.  Caledonian  Ins.  Co.. 
166  Cal.  627,  530,  105  P  598  [clt  CycJ. 

111.— Walker  v.  Tucker.  70  111.  627; 
Powers  Regulator  Co.  v.  Hoffman,  169 
111.  A.  667;  Emerlch  Outfitting  Co.  v. 
Slegel.  141  111.  A.  147  [aff  237  III.  610, 
86  NE   1104.   20   LRANS   1114]. 

Ind. — Krause  v.  Crothersville.  162 
Ind.  278,  288,  70  NE  264,  102  AmSR 
203,  65  LRA  111,  1  AnnCas  460  [cit 
Cyc] ;  Miller  v.  Ready,  69  Ind.  A  196, 
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Exoeptioiu.  The  rule  just  stated  has  been  held 
to  have  no  application  to  a  case  where  the  thing 
destroyed  is  the  thing  which  one  of  the  parties  has 
expressly  contracted  to  produce  by  manufacture  or 
otherwise.**  Nor  to  a  contingency  reasonably  to  be 
anticipated,*"  such  as  the  impossibility  to  pe^orm  a 
subcontract  where  the '  principal  contrac);  is  termi- 
nated according  to  its  provisions.^ 

Beetoration  of  conaideratioii.  One  who  has  con- 
tracted to  do  a  particular  thing  and  has  received 

108  NB  606:  Bruce  v.  Indianapolis 
Oas  Co.,  40  Ind.  A.  19S.  92  NB  1>»; 
Hardy  v.  Weyer,  42  Ind.  A.  34S,  85 
NB  781. 

Ky. — Pox  V.  Commercial  Press  Co., 
88  SW  1083,  28  KyL  44;  Young  v. 
Bruces,  6  Lltt.  824. 

Me. — Qould  y.  Murch.  70  Me.  288, 
3S  AmR  32E. 

Mass. — Browne  v.  Fairhall,  213 
Mass.  290.  100  NE  668.  45  L.RANS 
349;  Wells  v.  Calnan,  107  Mass.  614, 
9  AmR  66;  Lord  v.  Wheeler,  1  Qray 
282;  Thomttson  v.  Gould,  20  Pick.  134. 

Mich.— Nlcol  V.  Fitch,  IIB  Mich.  16, 
72  NW  988,  69  AmSR  642;  Shear  v. 
Wright,  60  Mich.  169,  26  NW  871. 

Minn.— Merrltt  v.  Haas.  113  Minn. 
219,  129  NW  879;  Dow  v.  Sleepy 
l^e  State  Bank.  88  Minn.  366,  93  NW 

Mo. — ^Livingston  County  v.  Graves, 
32  Mo.  479;  Buchanan  v.  Layne,  96 
Mo.  A.   148,   68  SW  952. 

N.  J. — Perlee  v.  Jeffcott,  89  N.  J.  L. 
34,  97  A  789;  Jemee  v.  SImonson.  68 
N.  J.  Eq.  282,  43  A  370. 

N.  Y. — Dexter  v.  Norton,  47  N.  Y. 
62.  7  AmR  416. 

N.  C. — Stagg  v.  Spray  Water 
Power,  etc.,  Co.,  171  N.  C.  688,  89  SE 
47;  Pasquotank,  etc..  Steamboat  Co. 
V.  Eiastern  Carolina  Transp.  Co.,  166 
N.  C.  582,  82  SB  966. 

Or. — ^Powell  V.  Dayton,  etc.,  R.  Co., 
12  Or.  488.  8  P  644. 

Pa. — Ward  v.  Vance.  93  Pa.  499; 
Loevrlng  v.  Buck  Mountain  Coal  Co., 
64  Pa.  291;  Nixon,  etc..  Amusement 
Co.  V.  Lee  Lash  Co.,  46  Pa.  Super.  89; 
Wert«  V.  Klinger,  26  Pa.  Super.  528; 
Dixon  T.  Breon,  22  Pa.  Super.  340. 

Va.— Clark  v.  Franklin,  7  Leigh  (34 
Va.)  1. 

Wash. — R.  J.  Mens  Lumber  Co.  v. 
HcNeeley.   68  Wash.    223,    234,   108   P 

621,  28  LRANS  1007  [clt  Cycl. 
Wis.— McMillan    V.    Fox,    90    Wis. 

173,  62  NW  1062. 

Eng.— Nlckoll  V.  Ashton,  11901]  2 
K.  B.  126;  Howell  V.  Coupland.  L.  R. 
9  Q.  B.  462;  Anglo-Egyptian  Nav.  Co. 
V.  Rennle.  L.  R.  10  C.  P.  271;  Taylor 
V.  Caldwell,  3  B.  &  S.  826,  838.  113 
BCL  826,  122  Reprint  309.  6  BRC  603; 
Garniss  v.  Helnke,  40  L.  J.  Ch.  306; 
Abrahams  v.  Campbell,  [1911]  Sc. 
Sees.  Cas,  863. 

Ont. — Ellis  V.  Midland  Railway 
Co..  7  Ont.  A.  464.  See  Ontario 
Electric  Light,  etc.,  Co.  v.  Baxter, 
etc.,  Co..  Ltd.,  6  Ont.  L.  419,  2  OntWR 
138  (holding,  where  under  the  terms 
of  an  agreement  plaintiffs  were  to 
supply  defendants  with  electric  cur- 
rent to  a  speclned  amount  of  horse 
power  In  the  premises  of  defendants, 
to  be  used  by  them  for  operating 
.their  machinery  and  for  use  In  their 
business,  and  for  no  other  purpose, 
that  such  limitation  was  for  the  pur- 
pose of  conflnlng  the  use  of  the  power 
to  defendants'  premises,  and  not  to 
any  existing  mill  thereon,  and  the 
fact  that  such  mill  was  afterward  de- 
stroyed by  Are  did  not  dispense  with 
defendants'  obligation  to  receive  and 
pay  for  the  power). 

[a]  Illnatratixnuii— (1)  Occupancy 
of  a  hotel  site  by  parties  designated, 
during  which  payments  were  agreed 
to  be  made,  may  constitute  a  thing 
of  this  character.  Arlington  Hotel 
Co.   V.   Rector,    124   Ark.    90.    186    SW 

622.  (2)  Defendant  contracting  to 
move  plaintiff's  barn  which  was  de- 
stroyed  by   an    unavoidable    accident 


payment  therefor  cannot  retain  the  payment  made 
to  him  in  advance  for  his  work  when,  by  reason  of 
an  unavoidable  accident,  he  is  ezciised  from  the 
performance  of  his  contract,' 

[i  719]  (3)  Death  or  Disability  of  Penon.  Con- 
tracts to  perform  personal  acts  are  considered  as 
made  on  the  implied  condition  that  the  party  shall 
be  alive  and  shall  be  capable  of  performing  the  eon- 
tract,  so  that  death  or  disability  will  operate  as  a 
discharge.'    The  right  to  regard  the  contract  as  dis- 


was  excused  from  liability  for  dam- 
ages for  failure  to  move  it.  Jones- 
Gray  Constr.  Co.  v.  Stephens,  167  Ky. 
766.  181  SW  659.  (3)  Where  a  com- 
pany contracted  to  deliver  from  their 
mines  a  certain  quantity  of  coal,  and 
at  the  date  of  entering  Into  the  con- 
tract they  had  the  necessary  facil- 
ities to  enable  them  to  comply  with 
the  contract,  but  before  the  time  for 
delivery  of  a  large  portion  of  the 
coal  a  flood .  swept  away  the  means 
of  transportation,  so  that  the  com- 
pany could  not  fulfill  their  contract. 
It  was  held  that  they  were  excused 
from  a  compliance  while  they  were 
thus  prevented.  Levering  v.  Buck 
Mountain  Coal  Co.,  54  Pa  291. 
(4)  Where  a  person  contracted  to  de- 
liver a  certain  quantity  of  a  crop  to 
be  raised  on  a  particular  piece  of 
land,  and  the  entire  crop  was  de- 
stroyed by  blight,  the  case  came 
within"  the  rule  that,  where  the  obli- 
gation depends  on  the  assumed  exist- 
ence of  a  specific  thing,  performance 
Is  excused  by  the  destruction  of  the 
thing  without  the  party's  fault. 
Howell  V.  Coupland.  L.  R.  9  Q.  B.  46z. 
(6)  Where  a  contract  was  made  for 
the  construction  and  fitting  of  en- 
gines on  a  ship  then  on  a  voyage,  to 
be  paid  for  by  Installments  from 
time  to  time,  according  to  the  certi- 
fied progress  of  the  work,  and  the 
work  was  commenced  and  payment 
made  accordingly,  but  before  the  en- 
gines were  completed  ready  for  fit- 
ting the  ship  was  lost  at  sea.  It  was 
held  that  both  parties  were  excused 
from  further  performance  of  the  con- 
tract. Anglo-Egyptian  Nav.  Co.  v. 
Rennle,  L.  R.  10  C.  P.  271.  (6)  Where 
an  agreement  was  made  for  giving  a 
series  of  concerts  at  a  music  hall,  by 
which  one  of  the  parties  was  to  let 
the  use  of  the  hail  for  a  stated  dally 
payment,  and  to  provide  certain  other 
requirements,  and  the  other  party 
was  to  provide  the  performers  and  to 
take  the  money,  and  before  the  time 
arrived  the  hall  was  accidentally  de- 
stroyed by  fire,  It  was  held  that  the 
agreement  was  impliedly  conditional 
on  the  continued  existence  of  the 
hall,  and  was  put  an  end  to  by  its 
destruction,  and  that  no  claim  could 
be  made  under  It  for  not  letting  the 
hall.  Taylor  v.  Caldwell,  3  B.  &  S. 
826,  113  BCL  826,  122  Reprint  309.  6 
ERC  603.  (7)  A  covenant  by  a 
debtor  with  his  creditor  to  pay  the 
premiums  on  a  policy  of  Insurance 
effected  with  a  certain  Insurance 
compapy  was  impliedly  conditional 
on  the  continued  existence  of  the 
company.  Garniss  v.  Heinke.  40  L. 
J.  Ch.  80 «.  (8)  The  death  of  a 
pauper  at  the  end  of  a  week  put  an 
end  to  plaintiff's  contract  to  care  for 
him  for  one  year,  and  plaintiff  was 
entitled  to  compensation  for  the  part 
performed  on  an  Implied  promlise. 
Wllllngton  V.  West  Boylston.  4  Pick. 
(Mass.)   101. 

[b]  AppUoation  of  ml*. — ^The  rule 
stated  In  the  text  has  been  applied 
to  a  case  in  which  a  contractor  for 
the  construction  of  a  bridge  agreed 
to  take  all  the  gravel  and  earth 
needed  for  a  certain  work  from  plain- 
tiff's land,  and  to  pay  therefor  at 
specified  rates,  and  It  was  held  that 
performance  w«is  excused  when  It  de- 
veloped that  there  was  not  enough 
gravel  and  earth  on  plaintiff's  land 
!?uitable  for  the  purpose,  unless  that 


which  was  under  water  was  taken, 
and  that  the  taking  of  such  gravel 
under  water  would  have  required  ten 
or  twelve  times  the  expenditure 
otherwise  necessary.  Mineral  Park 
Land  Co.  v.  Howard,  172  Cal.  289,  166 
P  468,  LRA1916P  1. 

98.  Minn. — ^Anderson  v.  May,  50 
Minn.  280,  62  NW  630,  36  AmSR  642. 
17  LRA  666. 

N.  Y. — Logan  V.  Consolidated  Oas 
Co.,  107  App.  Dlv.  384,  95  NTS  163; 
Tyng  V.  Fields.  3  Hun  76,  6  Thomps. 
&   C.    672. 

Eng. — Hayward  Bros.,  Ltd.  v.  Dan- 
iel. 91  L.  T.  Rep.  N.  S.  819. 

Ont. — Poison  Iron  Workh  v.  Lan- 
rie,  3  OntWN  213.  80  OntWR  314 
trev  2  OntWN  1187.  19  OntWR  352]. 

Que. — Shallow  v.  Lessard.  14  Que. 
K.  B-  292. 

[a]  SiacnsBlon  of  nle^-On  a  con- 
tract to  raise,  sell,  and  deliver  a 
specified  quantity  of  beans  of  various 
kinds,  no  particular  land  on  which 
they  were  to  be  raised  being  speci- 
fied, the  court  hold  that  the  tkct  that 
unexpected  early  frost  so  far  de- 
stroyed the  party's  crops  that  he 
could  not  complete  his  contract  was 
no  excuse,  and  said  with  reference 
to  the  rule  stated  in  the  preceding 
text  proposition  that  It  "was  extend- 
ed further  than  In  any  other  case  we 
have  found  in  Howell  v.  Coupland. 
L.  R.  9  Q.  B.  462.  That  was  a  con- 
tract to  sell  and  deliver  a  certain  ' 
quantity  from  a  crop  to  be  raised  on 
a  particular  piece  of  land,  and  the 
entire  crop  was  destroyed  by  blight. 
The  court  held  the  contract  to  be  to 
deliver  part  of  a  specific  thing,  to 
wit.  of  the  crop  to  be  grown  on  a 
given  piece  of  land,  and  held  it  to 
come  within  the  rule  that,  where  the 
obligation  depends  on  the  assumed 
existence  of  a  specific  thing,  per- 
formance Is  excused  by  the  destruc- 
tion of  the  thing  without  the  parties' 
fault  Without  intimating  whether 
we  would  follow  that  decision  in  a 
similar  case,  we  will  say  that  the 
case  is  unlike  this,  In  that  in  this 
case  the  plaintiff  was  not  limited  or 
restricted  to  ahy  particular  land.  It 
was  not  an  undertaking  to  sell  and 
deliver  part  of  a  specific  crop,  but  a 
general  undertaking  to  raise,  sell, 
and  deliver  the  specified  quantity  of 
beans.  We  have  been  cited  to  and 
found  no  case  holding  that,  where 
one  agrees  generally  to  produce,  by 
manufacture  or  otherwise,  a  particu- 
lar thing,  performance  being  possi- 
ble In  the  nature  of  things,  he  may 
be  excused  from  performance  by  the 
destruction,  before  completion  or  de- 
livery, of  the  thing,  from  whatever 
cause,  except  the  act  of  the  other 
party."  Anderson  v.  May,  50  Minn. 
280,  283,  62  NW  530,  36  AmSR  (i42. 
17   LRA  556. 

99.  Soley  v.  Jones,  208  Mass.  661, 

95  NE  94.     See  also  supra  i  712. 

1.     Soley  V.   Jones,   208  Mass.  661, 

96  NB  94. 

9.  Jones-Gray  Constr.  Co.  v.  Ste- 
phens, 167  Ky.  765,  181  SW  669.     „ 

3.  V.  S. — Howe  Sewing  Mach.  Co. 
V.  Rosensteel,   24  Fed.  683. 

Ark. — Arlington  Hotel  Co.  v.  Rec- 
tor. 124  Ark.  90,  186  SW  622. 

Cal. — Husheon  v.  Kelley,  162  Cal. 
666,  124  P  231;  Levy  v.  Caledonian 
Ins.  Co.,  156  Cal.  527.  106  P  598. 

Conn. — School  Dlst.  No.  1  v. 
Dauchy,  25  Conn.  530,  68  AmD  371. 


For  latMT  oassa,  deralopmanta  and  ohaafas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numt>er. 
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charged  by  the  death  of  a  party  is  reciprocal,  and  a 
party  whose  personal  representative  wotdd  not  be 
bovind  to  perform  in  ease  of  his  death  cannot,  on 
the  death  of  the  other  party,  ohai^e  snch  party's 
representative,* 


Ezceptioiu  to  th«  role.  The  rule  does  not  apply 
where  the  acts  are  of  such  a  character  that  they- 
may  be  as  well  performed  by  others''  as  ^  the 
promisor's  personal  representatives,"  nor  where  the 
contract  by  its  terms  shows  that  performance,  by 


III. — Smith  V.  Wilmington  Coal 
Min..  etc.,  Co..  83  111.  498;  Howell  v. 
City  Qa*-  etc.,  Co.,  169  111.  A.  311: 
Preaton  v.  Smith.  87  111.  A.  613  [aft 
170  111.  179,  48  NE  6881. 

Ky.— McQlU  y.  McGlIl,  2  Mete.  268; 
Shulti  V.  Johnson,  6  B.  Mon.  497. 

Me. — Lakeman  y.  Pollard,  43  Me. 
463.  69  AmD  77;  Knlvht  v.  Bean,  22 
Me.  531;  Dickey  v,  iJInscott,  20  Me. 
453,  37  AmD  66. 

Mass. — Browne  v.  Falrhall,  213 
Mass.  290,  100  NB  6S6,  46  L>RANS 
849;  Marvel  v.  Phillips,  162  Mass. 
899,  38  NE  HIT,  44  AmSR  370,  26 
LRA  416;  Butterfleld  y.  Byron.  163 
Mass.  617,  28  KB  667,  26  AmSR  664, 
12  LRA  671;  Eliot  Nat.  Bank  v.  Seal, 
141  Mass.  666,  6  NB  742;  Harrln^on 
V.  Fall  River  Iron  Works  Co.,  119 
Mass.  82;  Wells  v.  Calnan,  107  Mass. 
514,  9  AmR  66;  Harrison  v.  CJonlan, 
10  Allen  86;  Stewart  v.  Loring,  6  Al- 
len 306,  81  AmD  747;  Fuller  v. 
Brown,    11   Meta   440. 

Minn. — Powell  y.  Newell.  69  Minn. 
406.  61  NW  385. 

Miss. — Clifton  y.  Ciark,  88  Miss. 
446.  36  S  261,  102  AmSR  458,  66  LRA 
821,  1  AnnCaa  396 

Nebr. — Corson  y.  Lewis,  77  Nebr. 
446,  109  NW  736. 

N.  H. — Blake  v.  Nlles,  13  N.  H.  469, 
38  AmD  506. 

N.  Y. — ^Dolan  v.  Rodtrers.  149  N.  T. 
489,  44  NB  167;  Kemochan  v.  Mur- 
ray, 111  N.  T.  306.  18  NE  868.  7  Am 
SR  744.  2  L.RA  183:  Peo.  v.  Olobe 
Uut.  L..  Ins.  Co.,  91  N.  T.  174;  Spald- 
ing v.  Rosa,  71  N.  T.  40.  27  AmR  7; 
Clark  V.  Gilbert,  26  N.  Y.  279,  84  AmD 
189;  Wolfe  y.  Howes,  20  N.  Y.  197, 
75  AroD  388;  Matter  of  Daly,  58  App. 
Div.  49,  68  NTS  596:  Arming  V.  Stein- 
way,  36  Misc.  220,  71  NYS  810;  Lacy 
V.  Cbetman,  3  HowPrNS  260  [rev  on 
other  grounds  35  Hun  46];  Babcock 
v.  Goodrich,  3  HowPrNS  62. 

Pa. — ^Blakely  v.  Sousa.  197  Pa.  306, 
47  A  286,  80  AmSR  821;  Stumpf> 
App.,  116  Pa.  33,  8  A  866;  Scully  v. 
Klrkpa trick,  79  Pa.  324,  21  AmR  62; 
White  V.  Com.,  39  Pa.  167;  Dickinson 
y.  Calahan,  19  Pa.  227;  Smith's  Est., 
22  Pa.  Dlst.  1007;  Davis's  Est.,  17  Pa. 
Disc    570. 

R.  I. — Yerrington  v.  Greene,  7  R.  I. 
689,    84  AmD  578. 

S.  C. — Prater  v.  Prater,  94  S.  C. 
267.    77   SE  936.   939    [QUOt  CycJ. 

Wash. — Mendelhall  v.  Davis,  62 
Wash.  169.  173,  100  P  336,  21  LRANS 
914,   17  AnnCas  179  [clt  Cyc]. 

Wis. — Jennings  v.  Lyons.  39  Wis. 
663.  20  AmR  57;  Green  v.  Gilbert. 
21   Wis.  395. 

Eng. — ^Poussard  v.  Spiers,  1  Q.  B. 
D.  410;  Farrow  y.  Wilson,  L.  R.  4 
C.  P.  744:  Boast  v.  Firth,  L.  R.  4  C. 
P.  1:  Robinson  v.  Davison,  L.  R.  • 
Exch.  269;  Collinson  v.  Lister,  2U 
Beav.  866,  62  Reprint  639;  Marshall 
v.  Broadburst,  1  Cromp.  &  J.  403,  148 
Reprint  1480;  Harvey  y.  TivoU, 
'  Manchester,  Ltd.,  23  T.  L.  R.  592; 
Hotel,  etc-  Adv.  Co.  v.  Wickenden, 
15  T.  L.  R.  302.  And  see  Taylor  v. 
Caldwell,  3  B.  &  S.  826,  835,  113  ECL 
826,  122  Reprint  309,  6  ERC  603 
(where  It  was  said:  "There,  is  a 
class  of  contracts  in  which  a  person 
binds  himself  to  do  something  which 
requires  to  be  performed  by  him  in 
person;  and  such  promises,  e.  g. 
promises  to  marry,  or  promises  to 
serve  for  a  certain  time,  are  never  in 
practice  qualifled  by  an  express  ex- 
ception of  the  death  of  the  party; 
and  therefore  in  such  cases  the  con- 
tract is  in  terms  broken  if  the 
promisor  dies  before  fulfilment.  Yet 
it  was  very  early  determined  that. 
If  the  performance  is  personal,  the 
executors  are  not  liable.  ...  In  those 
cases  the  only  ground  on  which  the 
parties  or  their  executors,  can  be  ex- 


cused from  the  consequences  of  the 
breach  of  the  contract  Is,  that  from 
the  nature  of  the  contract  there  is 
an  Implied  condition  of  the  continued 
existence  of  the  life  of  the  con- 
tract"). 

[a]  XDnatratlDiui^— (1)  Where  an 
artist  agrees  to  perform  at  a  concert 
on  a  certain  day,  and  when  the  day 
arrives  he  is  sick  and  unable  to  per- 
form, the  contract  Is  discharged. 
Robinson  v.  Davison,  L.  R.  6  Exch. 
269.  See  Spalding  v.  Rosa,  71  N.  Y. 
40,  27  AmR  7  (where  defendants 
agreed  with  plaintltts,  proprietors  of 
a  theater,  to  furnish  the  Wachtel 
Opera  Troupe  to  give  a  number  of 
performances  in  their  theater,  the 
receipts  to  he  divided  In  a  specified 
manner.  Wachtel,  from  whom  the 
company,  took  its  name,  and  by 
whose  name  it  was  known,  was  the 
leader  and  chief  attraction,  and  his 
connection  with  the  company  was  the 
Inducement  that  led  plalntltCs  to 
make  the  agreement.  Wachtel  be- 
came unable  to  sing  In  consequence 
of  illness,  and  defendants  did  not 
consequently  furnish  the  troupe.  In 
an  action  for  breach  of  agreement, 
it  was  held  that  Wachtel's  appear- 
ance was  the  principal,  thing  con- 
tracted for,  and  was  of  the  essence 
of  the  contract;  that  plaintiff  would 
not  have  been  bound  to  accept  the 
services  of  the  company  without 
him;  and  that  his  sickness  and  in- 
ability to  sing  constituted  a  good 
excuse  for  nonperformance  of  the 
agreement).  (2)  Where  a  person 
agrees  to  pay  another  a  certain  sum 
for    tuition    during    a    certain    term. 


and  during  all  the  term  the  pupil  is 
too  ill  to  attend.  Stewart  v.  Lorlng, 
6    Allen    (Mass.)    306,    81    AmD    747; 


Grofr  v.   Hertensteln,  31   Oh.  Cir.  Ct. 
633. 

4.  Homan  v.  Redlck.  97  Nebr.  2.99, 
149  NW  782,  LRA1916C  601;  Lacy  v. 
Getman,  119  N.  Y.  109,  23  NE  462,  18 
AraSR  806,  6  LRA  728;  Babcock  v. 
Goodrich,    3   HowPrNS    (N.   Y.)   62. 

5.  Arlington  Hotel  Co.  v.  Rector, 
124  Ark.  90,  186  SW  622:  Husheon  v. 
Kelley,  162  Cal.  656,  124  P  231;  Ayles- 
worth  V.  Aylesworth,  (Ind.  A.)  106 
NE  907:  Drummond  v.  Crane,  159 
Mass.  677,  86  NE  90,  38  AmSR  460, 
23    LRA    707;    Bell    v.    Boston,    101 

I.  606, 


[a]  XUutraUoas,— (1)  Within  the 
principle  of  death  of  the  person  ex- 
cusing performance  of  a  contract  for 
a  purely  personal  service,  payment  of 
a  sum  annually  which  a  corporation 
contracts  to  make  so  long  as  a  cer- 
tain condition  exists  iS'  not  such  a 
service.  Arlington  Hotel  Co.  v.  Rec- 
tor, 124  Ark.  90,  186  SW  622.  (3) 
Where  under  a  written  contract  a 
father  wa's  to  take  a  conveyance  of 
land  In  his  own  name  for  the  benefit 
of  his  children,  proportioned  to  their 
payments  of  the  purchase  price,  sup- 
ported by  their  promise  to  pay  such 
price,  the  mere  fact  that  such  promise 
was  not  fulfilled  before  the  father's 
death  did  not  deprive  the  children  of 
their  rights  under  the  contract. 
Aylesworth  v.  Aylesworth,  (Ind.  A.) 
106   NE  907. 

6.  U.  S. — Howe  Sewing-Mach.  Co. 
v.   Rosensteel,  24  Fed.   688. 

Cal. — Husheon  v.  Kelley,  162  Cal. 
666,  124  P  231,  234  [clt  Cyc);  JanHi 
V.  Browne.  59  Cal.  37;  Buchtel  Col- 
lege V.  Chamberlolx,  3  Cal.  A.  246, 
84  P  1000. 

Ga. — Allen  v.  Confederate  Pub.  Co., 
121  Ga.   773.  49   SB  782. 

111.— Babcock  v.  Farwell,  146  111.  A. 
307  [alt  246  III.  14.  91  NE  683,  137 
AmSR  284,  19  AnnCaa  74];  Mecartney 
V.  Carbine,  108  111.  A.  282. 

Ind.— Miller  v.  Ready,  69  Ind.  A. 
196.  108  NE  605;  Aylesworth  v.  Ayles- 
worth.   (A.)    106  NB  907. 


Iowa. — Ryan  v.  Litchfield.  162  Iowa 
609.  144  NW  313. 

Ky. — Hawkins  v.  Ball.  18  B.  Mon. 
816,  68  AmD  766;  Shults  v.  Johnson, 
6  B.  Mon.  497. 

La. — Tete  v.  Lanaux,  46  t,a.  Ann, 
1843,  14  S  241. 

Mass. — Drummond  v.  Crane.  169 
Mass.  677,  36  NE  90,  38  AmSR  460, 
23  LRA  707;  White  v.  Allen,  138 
Mass.    423. 

Miss. — C0X  V.  Martin,  76  Miss.  '229,' 
21  S  611,  65  AmSR  604,  36  LRA  800. 

Mo. — Morris  v.  Donovan,  169  Mo. 
A.  401,  141  SW  428. 

N.  C. — Slier  v.  Gray,  86  N.  C.  666. 

I»a.— Billings'  App..  106  Pa.  668; 
Davis'  Est.  17  Pa.  Dlst.  670. 

Wis.— Volk  V.  Stowell,  98  Wis.  tsi; 
74  NW  118. 

Eng. — In  re  Worthington,  [1914]  2 
K.  B.  299;  Phillips  v.  Alhambra  Pal- 
ace Co.,  [19011  1  K.  B.  69,  27  BBC 
611;  Marshall  v.  Broadhurat,  1 
Cromp.  &  J.  403,  148  Reprint  148D: 
Warner  Engineering  Co.,  Ltd.  v. 
Brennan.  30  T.  L.  R.  191;  Barnes  v. 
Wilson,  29  T.  L.  R.  639. 

N.  S. — Chlsholm  v.  Ohisholm,  i 
DomLR   67. 

[a]  DtscnsBion  of  mJ*^— "Tho' 
death  of  one  contracting  party  does 
not  operate  as  a  release  or  discbarge 
from  the  performance  of  bis  part 
of  the  agreement,  where  it  is  of 
such  a  character  that  it  may  be  pev-! 
formed  by  his  personal  representa- 
tives.' Hawkins  v.  Ball.  18  B.  Mon. 
816,  68  AmD  765.  Where  the  agree- 
ment is  for  services  which  Involve 
the  peculiar  skill  of  an  expert  by 
whom  alone  the  particular  work  in 
contemplation  of  the  parties  can  be 
performed,  and  where  distinctly  per- 
sonal considerations  are  at  the  foun- 
dation of  the  contract,  the  relatioi^ 
of  the  parties  is  dissolved  by  the 
death  of  him  whose  personal  quali- 
ties constitute  the  particular  induce-, 
ment  to  the  contract.  If  a  party 
agrees  to  do  that  which  does  not 
necessarily  require  him  to  perforin 
in  person, — that  which  he  may  by 
assignment  of  his  contract  or  other- 
wise employ  others  to  do, — it  may 
be  fairly  inferred,  unless  otherwise 
expressed,  that  a  mere  personal  rela- 
tion was  not  contemplated.  BlUinga'. 
App.,  106  Pa.  668.  .  It  is  a  presump- 
tion of  law  that  the  parties  to  a 
contract  bind,  not  only  themselves, 
but  their  personal  representatives; 
and  executors,  therefore,  whether 
named  in  the  contract  or  not,  are 
liable  on  the  contracts  of  the  tes- 
tator which  are  broken  in  his  life- 
time, and,  with  the  exception  of  con- 
tracts in  which  personal  skill  or 
taste  is  required,  on  all  such  as  are 
broken  after  his  death.  Chitty.  Cont. 
(13th  ed.)  130;  Siboni  v.  Kiikham,  1 
M.  &  W.  418,  160  Reprint  49Y."  Volk 
v.  Stowell,  98  Wis.  385,  390,  74  NW 
118. 

[b]  ZUnatrationa,. — (1)  Where  a 
patient  agreed  to  pay  a  certain  sum 
for  a  physician's  treatment  of  ^ 
disease  with  which  the  patient  was 
afflicted,  the  amount  to  be  paid  In 
partial  payments  every  three  months 
until  paid,  and  the  treatment  was 
continued  during  the  i>atient's  life, 
the  principle  that  in  contracts  for 
personal  services  it  is  an  implied 
condition  that  the  death  of  either 
party  dissolves  the  contract  does  not 
apply  so  far  as  affects  the  right  of 
the  physician  to  recover  a  balance 
due  from  the  patient's  estate.  Smith's 
Est.,  59  Pa.  Super.  8.  (2)  An  instru- 
ment binding  a  maker  to  pay  a  speci- 
fied sum  as  nearly  as  possible  to 
meet  the  payee's  requirements  does 
not  evidence  a  promise  which  is  de- 
pendent on  the  continued  existence 
of  the  payee,  and  her  death  does  not 
terminate  the  obligation.  Ryan  v. 
Lltchfleld,  162  Iowa  609.  144  NW  313. 
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others  was  contemplated/  nor  where  Bickness  is  to 
be  anticipated.* 

[f  720]  «.  Legal  ImpoadbUity.  Performance  of  a 
contract  cannot;  be  compelled  where  it  would  involve 
a  violation  of  law.'  Hence  a  contract  is  discharged 
where  after  it  has  been  entered  into  the  perform- 

T.  Httsheon  v.  Kelley,  1(S  Cal. 
6S<,  1*4  P  2S1;  In  re  Uclntosh, 
(fowa)  159  NW  223. 

(al  Illnatmtioau— A  contract  by 
an  attorney  to  act  as  executor  of  the 
eatate  of  client  on  her  death,  as  well 
as  to  represent  her  during  her  life, 
IB  valid  and  not  a  contract  of  agency, 
terminating:  on  client's  death.  In  re 
Hclntosh,  (Iowa)  169  NTC  22S. 
'  IL  jMiniiiKS  V.  Lyons.  19  Wis.  658, 
20  AmR  67.  See  Lioates  v.  Uaple,  88 
Ii.  T.  Rev.  N.  8.  288  (where  the 
effect  of  the  Incapacity  of  a  jockey 
was  considered). 

9,  Monaca  Boroueh  v.  Monaca  St. 
R.  Co.,  247  Pa.  242.  S3  A  344. 

10.  U.  S. — U.  S.  V.  Dietrich.  128 
Fed.  871:  Odlln  v.  Pennsylvania  Ins. 
Co.,  18  F.  Cas.  No.  10.483,  2  Wash. 
C.   C.   312. 

Ala. — Advertiser  Co.  ▼.  State,  193 
Ala.  418,  69  S  501;  Greil  Bros.  Co.  v. 
M^ibson,  179  Ala.  444,  «0  S  876.  878, 
«  LRANS  664  tclt  Cycl. 

Oa. — Lawrence  v.  white,  131  Ga. 
840.  850.  63  SE  631.  19  LRANS  966, 
15   AnnCas   1097   [clt  Cyc]. 

111. — Fought  V.  Schlitx  Brewing 
Co.,  193  III.  A.   572. 

Ind. — Burgett  v.  Loeb,  43  Ind.  A. 
«S7.  88  NB  346. 

Iowa. — Wood  V.  Iowa  Bldg..  etc., 
Asqpc^    126    Iowa   464,    470,    102    NW 


anoe  is, made  unlawful *'  The  exception  does  not 
apply,  however,  where  the  impossibility  created  by 
the  law  is  only  temporary,^  where  the  change 
merely  makes  performance  more  burdensome,"  or 
where  the  law  in  question  is  that  of  a  foreign 
country  and  not  a  domestic  law."    The  inability  to 


410T3t  Cycl. 

Ky. — Jewell  v.  Thompson,  2.  Lltt. 
S2.  But  compare  Qravel  Switch,  etc., 
Tel.  Co.  V.  Lebanon,  etc.,  Tel.  Co.,  139 
Kjr.  161,  129  SW  669  {holding  that, 
where  a  telephone  company,  having 
war  a  license  to  maintain  its  system 
In  the  streets,  contracts  with  another 
t4riephone  company  for  a  physical 
cbitnectlon  of  their  lines,  the  contract 
to  continue  for  thirty  days  after  no- 
U'Ce  to  terminate,  the  contract  is 
binding,  although  the  city  revokes 
the  license  and  thus  renders  perform- 
ance Impossible). 

La. — Julienne  v.  Touriac,  13  La. 
Ann.  C>9. 

Me, — American  Mercantile  Elxch.  v. 
Blant,  102  Me.  128,  66  A  212,  120  Am 
SR  463,  10  LRANS  414.  10  AnnCas 
10Z2. 

Mass. — Smith  v.  Stoughton,  185 
Mass.  329,  70  SB!  195;  Baylies  v.  Fet- 
typlaoe,  7  Mass.  32$. 

Mioh. — Hooper  v.  Mueller,  168 
Mlofa.  3»5,  123  NW  24.  183  AmSR 
t*t;  Cordes  v.  Miller,  39  Mich.  581, 
SI  AmR  430. 

Mo. — Rosenberger  v.  Wells,  258 
Mo.  112,  167  SW  433;  Rosenberger  v. 
Padflc  Express  Co.,  268  Mo.  97,  167 
SW  429:  Sauner  ▼.  Phoenix  Ins.  Co., 
41  Mo.  A.  480. 

N.  J. — Public  Service  Electric  Co. 
V.  Public  Utility  Comrs.,  87  N.  J.  L. 
128.  93  A  707  [aff  88  N.  J.  L.  603,  96 
A  10131. 

N.  T. — Peo.  V.  Globe  Mut.  L.  Ins. 
Co..  91  N.  Y.  174;  Baker  v.  Johnson, 
■42  N.  T.  126;  Jones  v.  Judd.  4  N.  Y. 
411;  Meade  v.  Lamarche,  160  App. 
Dlv.  42,  134  NYS  479;  Adler  v.  Miles, 
«9  Misc.  601.  126  NYS  135;  Gesualdi 
v.  Personenl,  12S  NYS  683;  Brick 
Presb.  Church  Corp.  v.  New  York,  5 
Cow.  638;  Livingston  v.  Tompkins,  4 
Johns.   Ch.    416,    8   AmD  598. 

Pa. — Monaca  Borough  v.  Monaca 
St.  R.  Co.,  247  Pa,  242.  93  A  844; 
Ctochran  v.  Nirdllnger,  24  Pa.  Dlst. 
477.  See  Miles  v.  Stevens,  3  PaLJ 
Rep  434. 

Tenn. — ^Heart  v.  Bast  Tennessee 
Brewing  Co.,  121  Tenn.  69,  118  SW 
8(4,  130  AmSR  753.  19  LRANS  964; 
Mississippi,  etc.,  R.  Co.  v.  Green,  9 
Helsk.    ^8. 

Tex. — Northern  Irr.  Co.  v.  Watkins, 
(Civ.  A.)  183  SW  431;  Btnz  v.  Na- 
tional Supply  Co.,  (Civ.  A.)  105  SW 
643. 


•  Wash. — Stratford  v.  Seattle  Brew- 
ing, etc.,  Co.,  94  Wash.  126,  132.  162 
P  81,  LRA1S17C  931  relt  Cyc];  Cow- 
ley V.  Northern  Pac.  B-  Co.,  68  Wash. 
668,   128  P  998,  41   LRANS  669. 

W.  Va. — Bunch  v.  Short,  90  SB 
810.  818  icit  Cyc]. 

Wis. — Spellopoulos  v.  Schick,  129 
Wis.   666,   109   NW  588. 

Eng. — Bally  v.  De  Cresplgny,  L.  R. 
4  Q.  B.  180,  15  ERC  799;  Atkinson  v. 
Ritchie,  10  Bast  680,  103  Reprint 
877;  Kregllnger  v.  Cohen,  31  T.  L.  R. 
692;  Grey  v.  Tolme,  31  T.  L.  R.  551; 
Associated  Portland  Cement  Mfrs., 
Ltd.  V.  William  Cory  &  Son,  Ltd.,  31 
T.  L.  R.  442. 

[a]  ninatrattoiui.^ — This  principle 
applies:  (1)  Where  performance  of 
a  charter  party  for  the  loading  of  a 
cargo  at  a  foreign  port  Is  prevented 
by  a  declaration  of  war  with  that 
country  rendering  it  impossible  to 
provide  or  ship  the  cargo  without  an 
illegal  act  of  trading  with  the  enemy. 
Esposlto  v.  Bowden,  7  B.  &  B.  763, 
90  BCL  763.  119  Reprint  1430,  24 
BRC  399;  Reld  v.  Hosklns,  6  B.  &  B. 
963,  88  BCL  963^  119  Reprint  1119. 
(2)  Where  a  lessor  covenants  that 
neither  he  nor  his  assigns  will  per- 
mit any  building  on  a  piece  of  land 
adjoining  the  demised  premises,  and 
performance  of  the  covenant  Is  pre- 
vented by  a  railroad  company  Sub- 
sequently taking  the  land  under  com- 
pulsory powers  given'  by  statute  and 
building  a  railroad  station  on  it. 
Bally  V.  De  Cresplgny,  L.  R.  4  Q.  B. 
180,  15  BRC  799.  (3)  Where  a  per- 
son promises  to  pay  another  a  cer- 
tain sum,  provided  the  latter  shall 
perform  military  duty  for  the  for- 
mer for  six  njpntha,  and  before  the 
expiration  of  the  six  months  peace 
Is  proclaimed.  Jewell  v.  Thompson, 
2  Lltt.  (Ky.)  62.  (4)  Where,  after  a 
lease  of  a  wooden  building  contain- 
ing a  covenant  that  it  shall  be  re- 
built if  burned  dowr),  a  law  is  passed 
Erohibiting  the  erection  of  wooden 
uildings  in  that  place.  Cordes  v. 
Miller,  39  Mich.  681,  33  AmR  430. 
(6)  Where  a  contract  stipulated  that 

filalntlff  should  employ  its  system  In 
he  collection  of  claims  placed  in  its 
hands  by  defendant,  and  it  was  part 
of  plaintiff's  system  to  advertise  for 
sale  Judgments  obtained  against 
debtors  by  public  posters,  which  was 
afterward  prohibited  by  statute. 
American  Mercantile  EiXCh.  v.  Blunt, 
102  Me.  128,  66  A  212,  120  AmSR  463, 
10  LRANS  414,  10  AnnCas  1022.  (6) 
Where  the  tenants  of  a  store  build- 
ing gave  plaintiff  permission  to  erect 
a  bootblacking  stand  on  the  sidewalk 
alongside  the  building  in  considera- 
tion of  a  sum  of  money  paid  down 
and  a  monthly  rental,  the  agreement 
providing  that  the  tenants  did  not 
guarantee  plaintiff  the  right  to  keep 
the  premises  without  molestation  on 
the  part  of  the  city  or  other  persons 
than  themselves,  and  It  was  held 
th^t  plaintiff,  having  been  compelled 
by  the  city  authorities  to  remove  the 
stand,  was  not  entitled  to  recover 
damages  from  the  tenants.  Spell- 
opouslos  v.  Schick,  129  Wis.  566,  109 
NW  568.  (7)  Where  the  failure  of  a 
railroad  company  to  perform  an 
agreement  to  give  annual  passes  to 
persons  conveying  land  to  it  was  oc- 
casioned by  the  Commerce  Act  of 
June  29.  1906.  Cowlev  v.  Northern 
Pac.  R.  Co.,  68  Wash.  658.  123  P  998, 
41  LRANS  569.  (8)  Where  an  Eng- 
lishman was  engaged  by  the  captain 
of  a  warship  owned  by  the  Japanese 
government  to  act  as  fireman  on  a 
voyage  from  Tyne  to  Yokohama,  and 
in  the  course  of  the  voyage  the  Jap- 
anese government  declared  war  with 
China,   and   the   Englishman  was  in- 


formed that  a  performance  of  the 
contract  would  bring  him  under  the 
penalties  of  the  Foreign  Bnlistment 
Act  and  it  was  held  that  he  was  en- 
titled to  leave  the  ship  and  sue  for 
the  wages. agreed  on,  since  the  act  of 
the  Japanese  government  had  made 
his  performance  of  the  contract  le- 
gally impossible.  O'Nell  v.  Arm- 
strong, [1896]  2  Q.  B.  70. 

[b]  JSafriafremaat  «f  paltmmlt^— 
Where  defendant  contracted  to  man- 
ufacture and  sell  to  plaintiff  certain 
machinery,  defendant  was  not  enti- 
tled to  refuse  performance  on  the 
ground  that  the  machinery  contract- 
ed for  would  infringe  outstanding 
patents.  E.  W.  Bliss  Co.  v.  Buffalo 
Tin  Can  Co.,  ISl  Fed.  61,  66  C!CA  28* 
[cerUorari  den  196  U.  S.  680.  26  S(» 
788.  49  L.  ed.  362]. 

[c]  A.  dMsMom  of  tiM  istonrtate 
oomaierce  oaaunisaioB,  rendered  in  a 
proceeding  to  which  none  of  the  par- 
ties to  the  contract  are  parties,  is 
not  an  excuse  for  nonperformance. 
Malvern,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Cte.,  182  Fed.  686. 

War  as  aSeotinf  oontiaetnal  rlcbts 
see  War  [40  Cyc  320.  321]. 

11.  Bayllss  v.  Fettyplace,  7  Mass. 
325;  Sherman  County  School  Dlst. 
No.  16  V.  Howard,  6  Nebr.  (Unoff.) 
340.  98  NW  666,  667  [clt  Cycj:  Lels- 
ton  Gas  Co.  v.  Lelston-cum-Sixewell 
Urban  Dlst.  Council,  [1916]  2  K.  B. 
428;  Andrew  Millar  &  Co.,  Ltd.  v. 
Taylor  &  Co.,  Ltd.,  [1916]  1  K.  K 
402;  Andrew  Miller  &  Co..  Ltd.  v. 
Taylor,  32  T.  L.  R.  181;  Hadley  y. 
Clarke.  8  T.  R.  269.  101  Reprint  1377. 

18.  Ky. — Newport  News,  etc,  Co. 
v.  McDonald  Brick  Cte.'s  Assignee. 
109,Ky.  408,  69  SW  332,  32  KyL  934. 

Md. — Cowan  v.  Msy«r,  126  Md.  460, 
467,  94  A  18  [quot  Cyc]. 

N.  Y.— Baker  v.  Johnson,  42  N.  T. 
126.  See  The  Abbaye  v.  U.  S.  Motor 
Cab  Co.,  71  Misc.  464,  128  NYS  697 
(holding  that,  where  defendant  con- 
tracted to  maintain  a  private  hack 
^tand  in  front  of  plaintiff's  restau- 
rant, the  fact  that  plaintiff's  "all 
night"  license  vrtis  not  renewed  did 
not  authorize  the  termination  of  the 
contract  under  the  rule  that  such 
action  of  the  city  authorities  had 
rendered  the  contract  impossible  of 
execution). 

Pa. — Cochran  v.  Nirdllnger,  24  Pa. 
Dlst.  477. 

Eng. — Jager  v.  Tolme,  41  T.  L>.  R. 
381. 

13.  Tweedle  Trading  Co..  t.  James 
P.  McDonald  Co..  114  Fed.  986;  Blight 
V,  Page,  3  B.  &  P.  296  note  a,  127  Re- 
print 163;  SpUdt  V.  Hfeath,  2  Campb. 
67  note  a:  Barker  v.  Hodgson,  3  M. 
&  S.  267,  270,  106  Reprint  612 
(where  the  court  said:  "If  in- 
deed the  performance  of  this  cove- 
nant had  been  rendered  unlawful 
by  the  Government  of  this  country. 
the  contract  would  have  been  dis- 
solved on  both  sides,  and  this  defend- 
ant .  .  .  would  have  been  excused 
for  the  non-performance  of  it,  and 
not  liable  to  damages.  But  if  In  con- 
sequence of  events  which  happen  at 
a  foreign  port,  the  freighter  Is  pre- 
vented from  furnishing  a  loading 
there,  which  he  has  contracted  to 
furnish,  the  contract  is  neither  dis- 
solved, nor  Is  he  excused  from  not 
performing  It,  but  must  answer  in 
damages"). 

[a]  XUnstratloa. — Libelant  and  de- 
fendant entered  into  a  contract  in  the 
United  States  by  which  libelant 
agreed  to  make  four  trips  with  its 
steamship  from  Barbadoes  to  Colon 
to  transport  laborers  for  defendant 
which  contracted  to  pay  a  stated 
sum  for  each  trip.  The  contract  when 


For  later  eases,  develoimieBtB  and  ohanges  In  the  law  see  cumulative  Annotations,   same  title,  page  and  note  number. 
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control  the  actions  of  a  third  party  whose  coopera- 
tion is  needed  for  a  performance  of  the  undertaking 
is  not  considered  a  legal  impossibility  avoiding  the 
obligation.'* 

L^(al  proceedings.  A  judicial  process,  order,  or 
decree  has  been  held  in  some  cases  to  constitute 
snch  vis  major  as  to  relieve  a  party  from  an  other< 
wise  absolute  obligation.^'  As  to  whether  perform- 
anee  is  excused  by  the  fact  that  it  has  been  inter- 
fered with  through  proceedings  by  injunction  there 
is  no  harmony  in  the  decisions,  some  holding  that 
the  injunction  has  such  an  effect,'"  while  others  hold 
the  contrary,"  particularly  where  the  injunction 
does  not  render  performance  absolutely  impossible,'* 
or  where  it  has  been  procured  through  the  instru- 
mentality of  the  person  asserting  it  as  an  excuse." 

Sights  of  parties.    The  authorities  are  in  some 


conflict  as  fo  the  right  of  a  party  to  recover  for 
benefits  conferred  on  the  other  party  under  the 
contract  and  retained  after  further  performance  has 
become  unlawful,  it  having  been  held  that  the  per- 
son obtaining  and  retaining  the  property  or  benefit 
must  restore  it  or  pay  for  it  on  equitable  terms,^ 
and  on  the  other  hand  that  there  is  no  right  to 
recover  damsges  in  such  a  case."  ^ 

[i  721]  f.  Preventioii  by  Adverse  Party— (1)  Im 
OeneraL  A  party  to  a  contract  cannot  take  advan- 
tage of  his  own  act  or  omission  to  escape  liability 
thereon,'^  hence  where  he  causes  or  sanctions  a 
breach,  he  cannot  recover  damages  for  nonperform- 
ance or  interpose  the  breach  as  a  defense  to  an 
action  on  the  contract.*^  Under  this  rule  perform- 
ance of  a  contract  is  excused  when  it  is  prevented 
by  the  acts  of  the  opposite  party,"  or  is  rendered 


made  was  legal  an4  valid  where 
made,  and  also  at  the  places  of  per- 
formance; but  after  two  trips  had 
been  made  a  regulation  of  the  colo- 
nial government  of  Barbadoes  was 
promulgated  forbidding  the  future 
embarkation  of  laborers,  by  reason  of 
which  defendant  was  uname  to  fur- 
nish anv  more  for  transportation.  It 
was  held  that  such  fact  which  did 
not  affect  the  legality  of  the  contract 
where  made  did  not  constitute  a  de- 
fense to  an  action  to  recover  the  hire 
of  the  ship  for  the  remaining  voy- 
ages at  the  contract  price.  Tweedle 
Trading  Co.  v.  James  P.  McDonald 
Co..   114  Fed.  985. 

14.  Hokanson  v.  Western  Empire 
Land  Co.,  132  Minn.  74,  15S  NW 
1043.        ^ 

15.  Malcomson  v.  Wappoo  Hills, 
88  Fed.  680;  Atkinson  v.  Schoon- 
maker,  12  Mo.  A.  425.  See  Iiehigh 
Zinc,  etc.,  Co.  v.  Trotter,  42  N.  J.  Eg. 
(78,  9  A  691  (where  pending  a  suit 
the  court  placed  a  manager  in  charge 
of  the  business  of  delivering  ore  to 
defendant,  under  the  contract  which 
gave-  rise  to  the  suit,  and  of  receiv- 
ing payment  for  plaintiff,  and  a  cred- 
itor of  plalntifC  attached  in  defend- 
ant's hands  money  due  plaintiff,  who 
thereupon  stopped  payment^  and  the 
manager  accordingly  stopped  de- 
livery, and  it  was  held  that  defend- 
ant could  not  afterward  be  compelled 
to  receive  the  ore  thus  detained,  th« 
original  contract  calling  for  the  de- 
livery of  a  certain  quantity  each 
month). 

'  SSeet  of  aypolatiaeat  of  Mo«tT«r 
see  Receivers  [34  Cyc  2641. 

1&  Kansas  Union  L.  Ins.  Co.  v. 
Burroan.  141  Fed.  836,  73  CCA  89; 
Peo.  V.  Globe  Mut.  L.  Ins.  Co.,  91  N. 
T.  174;  Burkbardt  v.  Georgia  School 
Tp..  9  a.  D.  315,  8»  NW  16;  Atty.-Qen. 
V.  Canadian  Pac.  R.  Co.,  1  Brit.  Col. 
Ft.  II  350. 

[a]  AppUcatton  of  nil«<— Where  a 
general  agent  of  a  life  insurance 
comiMuiv  is  engaged  for  five  years  at 
a  stipulated  salary,  but  before  the 
expiration  of  the  five  years  the  com- 
pany Is  enjoined  from  doing  business 
and  «  receiver  is  appointed,  the  pro- 
ceedings being  instituted  by  the  su- 
perintendent of  the  insurance  depart- 
ment and  prosecuted  by  the  attorney- 
general,  the  agent  had  no  claim  on 
the  fund  in  the  receiver's  bands  for 
damages  for  an  alleged  breach  of 
contract.  Peo.  v.  Globe  Mut.  L.  Ins. 
Co.,   91    N.   T.  174. 

17.  Sample  v.  Fresno  Flume  etc., 
Co.,  129  Cal.  222.  61  P  1085;  Klauber 
V.  San  Diego  Street  Car  Co.,  96  CaL 
853,  80  P  555;  Union  Contracting, 
etc..  Co.  V.  Campbell,  2  Cal.  A.  634, 
84  P  306;  Jordan  v.  Miller,  25  Kan. 
672;  Wilkinson  v.  First  Nat.  F.  Ins. 
Co..  72  N.  T.  499,  28  AmR  166;  Frye 
v.  Frye,  34   N.  B.   669. 

18.  South  Memphis  XjunA  Co.  v. 
McLean  Hardwood  Lumber  Co.,  179 
Fed.  417,  102  CCA  663;  Brown  v. 
Bhlinger,  90  Wash.  685,  156  P  544. 

U.    Jordan  v.  Miller,  26  Kan.  672. 
flO.    LoulsvUle,     etc,     R.     Co.     v. 


Crowe.  166  Ky.  27,  160  SW  769.  49 
LRANS  848;  Jones  v.  Judd,  4  N.  T. 
411;  Sauer  v.  McKees  Rocks  Borough 
School  Dlst.,  243  Pa.  294,  90  A  160, 

ra]  Whmf  perfonnamoe  la  wronf- 
fnlly  p**f«Btad  by  an  Injunotloii,  (1) 
the  party  seeking  to  perform  may 
have  his  action  for  breach  (Tutwiler 
V.  Burns,  160  Ala.  386,  49  S  455);  (2) 
he  Is  not  limited  to  an  action  on  the 
Injunction  bond  (Tutwiler  v.  Burns, 
supra). 

U.  Cowley  v.  Northern  Pac.  R. 
Ck>.,  68  Wash.  658,  123  F  998,  41  LRA 
N8  669. 

aa.  C!onn. — Stanton  v.  New  York, 
etc.,  R.  Co.,  69  Conn.  272,  22  A  800, 
21  AmSR  110. 

Fla. — Hall  V.  Hardaker,  61  Fla.  267, 
66  S  977.  .   . 

Md. — Miller  V.  Mantik,  116  Md.  279, 
81  A  797. 

N.  Y.— Miller  v.  Isaac  H.  Blanch- 
ard  Co.,  84  NTS  586. 

Bng. — Sailing  Ship  Blatrmore  Cto., 
Ltd.  V.  Macredie,  J1898]  A.  C.  693. 

Ont. — ^Ryan  v.  Wllloughby,  SO  Ont. 
411   [app  allowed  27  Ont.  A.  136]. 

83.  <3olo. — Miser  Gold  Mln.  etc., 
Co.  V.  Moody,  37  Colo.  310,  86  P 
336. 

Mich. — Barton  v.  Gray,  57  Mich. 
622,  24  NW  638. 

Mo.— Phillips  V.  Todd,  (A.)  180  SW 
1039. 

Nebr. — Apklng  v.  Hoefer,  74  Nebr. 
325,  104  NW  177. 

N.  H.— True  v.  Bryant,  32  N.  H. 
241. 

TeT. — Conn  v.  Rosamund,  (Civ.  A.) 
161  SW  73. 

W.  Va.— MitchsU  v.  Davis,  73  W. 
Va.  352,  80  SB  491:  Ashland  Coal, 
etc.,  Co.  v.  Hull  Coal,  etc.,  Corp.,  67 
W.  Va.  603,  68  SB  124. 

Bng. — ^Worcester  College  v.  Oxford 
(Sinal  Nav.,  81  L.  J.  Ch.  1. 

[a]  XUnstxatloaa.— (1)  In  a  suit 
to  enforce  specific  performance  of  a 
contract  to  convey  certain  mining 
claims  to  a  corporation,  defendants 
cannot  complain  of  the  violation  of 
a.  contract  between  promoters  of  the 
corporation,  where  such  breach,  if 
any,  was  brought  about  by  defend- 
ants' failure  to  return* the  deed  of 
such  mining  claims  to  the  corpora- 
tion after  it  had  been  sent  back  to 
the  grantors  for  amendment  and  rec- 
ord. Miser  Gold  Mln.,  etc.,  Co.  v. 
Moody,  37  Colo.  810,  86  P  336.  (2)  A 
party  who  agrees  to  do  certain  work 
on  materials  to  be  furnished  by  an- 
other is  not  responsible  for  defects 
in  the  articles  made,  arising  out  of 
the  unfitness  of  the  materials  fur- 
nished him.  True  v.  Bryant,  32  N. 
H.  241. 

M.  U.  S. — Hinckley  v.  Pittsburgh 
Bessemer  Steel  Co.,  121  U.  S.  264,  7 
set  875,  30  L.  ed.  967;  Northrop  v. 
Mercantile  Trust,  etc.,  Co.,  157  Fed. 
497,  86  CCA  89;  McElwee  v.  Bridge- 
port Land,  etc.,  Co.,  64  Fed.  627,  4 
CCA  625;  Lewman  v.  U.  S.,  41  Ct. 
CI.  470;  Smoot's  Case,  6  Ct.  CI.  490 
[rev  82  U.  S.  36,  21  L.  ed.  1071. 

Ark. — Towes  v.  Oklahoma  Mill  Co., 
86  Ark.  696.  109  SW  548. 


Colo. — Bmpson  Packing  Oo.  v. 
Clawson,  43  Colo.  188,  95  P  648; 
Smith  V.  Rowe,  7  Colo.  96,  1  P  909. 
See  Robinson  v.  Fierce,  34  Colo.  600, 
88  P  634 

Conn.— Miller  v.  Ward,  2  Conn.  494. 

Ga. — Stimpson  Computing  Scale 
Cto.  V.  Taylor,  4  Ga.  A.  667,  61  SB 
1131;  Byck  v.  H.  J.  Weller  Co.,  8  Ga. 
A.  387,  69  SB  1126. 

111. — Oerrish  v.  Maher,  70  111.  470; 
Rislnger  v.  Chennr,  7  lU.  84;  Levy, 
etc..  Motor  Co.  v.  (Jlty  Motor  (3ab  <»„ 
174  111.  A.  20;  Bennett  v.  Palmer,  lU 
111.  A.  626. 

Ind.— Wilson  V.  Dale,  16  Ind.  891; 
Dare  v.  Spencer,  6  Biackf.  491;  Rodsr 
V.  Niles.  (A.)  Ill  NB  340LBeatty  v. 
Miller,  47  Ind.  A.  494,  94  NB  897. 

Ky. — Wheatly  v.  Covinerton,  11 
Bush  18;  Kennedy  v.  Kennedy,  2  Bibb 
464,  5  AmD  629;  Carrell  v.  Collins:  2 
Bibb  429;  Kahn  v.  Simons,  14  KyL 
201. 

La. — Roblcbauz  v.  Segura  Sugar 
Co.,  110  La.  706,  34  8  744;  Gay.  v. 
Blanchard,  82  La.  Ann.  497;  Kelly  v. 
C^aldwell,  4  La  38. 

Mass. — Union  Sav.  Inst.  v.  Hill,  189 
Mass.  47,  29  NB  219:  Palmer  v. 
Stockwell,  9  Gray  237-  Southwortl^.v. 
Smith,  7  Cush.  391;  Tasker  v.  Bai-t- 
lett,  5  Cush.  359:  Thayer  v.  Turner,  8 
Mete.  550:  I^rd  v.  Tyler,  14  Pick. 
166;  Frasler  v.  Cuahman,  12  Mass.- 
277;  Borden  v.  Borden,  6  Masa  67,  4 
AmD  32. 

Mich.— Milks  V.  Milks,  129  Mich. 
164,  88  NW  402;  Stimpson  v.  Frte- 
man,  -  38  Mich.  314;  MoCreery  Vi 
Green,  38  Mich.  172;  Fredenburg  v. 
Turher,  37  Mich.  402. 

Mo. — ^Kreltx  V.  Bgelhoff,  231  Mo. 
694,  132  SW  1124;  Helm  v.  WUaon, 
4  Mo.  {1,  28  AmD  336;  Holden  y. 
Lyons,  176  Mo.  A.  166,  167  SW  811: 
Laswell  v.  National  Handle  Co.,  til 
Mo.  A.  497,  126  SW  9(9. 

Mont. — Smith  v.  Billings  Sugar  Qo., 
37  Mont  128,  94  P  838,  16  LRANS 
837 

N.  &. — Clement  v.  Clement,  8  N.  H: 
210. 

N.  J. — Ferber  v.  Cona,  89  N.  J.  L; 
185,  97  A  720. 

N.  Y. — Howard  v.  American  Mfg. 
Co.,  162  N  Y.  347.  66  NB  986  [aflt  15 
Misc.  4,  36  NYS  430]:  Young  v.  Hun- 
ter, 6  N.  Y.  203;  Zadek  v.  Olds,  166 
App.  DIv.  60,  151  NYS  634;  Cohn  v. 
Tanner  Motor  Car  Co.,  163  App.  Dlv. 
883,  147  NYS  574;  Rhodes  v.  HindK 
79  App.  Dlv.  379,  79  NYS  437;  Good- 
win V.  Casino  Land  Co.,  58  App.  Dlv. 
621,  68  NYS  986;  Dunn  v.  Allen,  66 
App.  Dlv.  637,  59  App.  Dlv.  661,  67 
NYS  218;  DelaBeld  v.  Westfleld,  41 
App.  Dlv.  24,  68  NYS  277  [aff  169  N. 
Y.  582  mem,  62  NB  1096  mem];  Mur- 
phy V.  Stickley-Simonds  Co.,  82  Hun 
158,  31  NYS  295  [atf  152  N.  Y.  626 
mem,  46  NB  1149  mem]'  Monteverde 
V.  Queens  County,  78  Hun  267.  28 
NYS  918;  Taylor  v.  Risley,  28  Hun" 
141;  Tone  v.  Doelger,  29  N.  Y.  Super. 
251:  Mahon  v.  New  York,  10  Misc. 
664,  31  NYS  676,  1  NYAnnCas  361; 
Bmst  V.  Electrical  Audit,  etc.,  Co., 
116  NYS  781;   Thacke  v.  Hernsbeim. 


648     [13  G.  J.] 


CONTRACTS 


[§§  721^722 


impoBsible  by  him.'* 

Statatoiy  provisioiis  in  several  of  the  states  sub- 
stantially reenact  the  common-law  doctrine." 

Implied  terms.  Each  party  to  a  contract  im- 
pliedly agrees  not  to  prevent  the  other  party  from 
performing"  or  to  render  peiformance  impossible 
by  any  act  of  his  own,**  and  a  promise  to  perform 
a  particular  act  implies  a  promise  nt)t  to  perform 
an  inconsistent  act.*"  It  has  been  held,  however, 
that  the  doctrine  of  implied  covenants  should  be 
resorted  to  only  where  the  implication  is  necessary 
in  order  to  give  a  reasonable  construction  and  oper- 
ation to  the  language  which  the  parties  have  seen 
fit  to  employ." 

Mistake.  The  principles  just  stated  do  not  apply, 
however,  where  both  parties  act  by  mistake  under 
an .  honest  belief  that  the  contract  has  been  per- 
formed." » 

Prevention  as  waiver.  The  conduct  of  a  party  to 
a  contract,  which  prevents  or  dispenses  with  per- 


fomance  by  the  adverse  party,  is  equivalent  "to  s 

waiver  of  the  right  to  require  performance." 

Divisible  contract.  It  has  been  held  that  pre- 
vention as  to  a  portion  of  a  divisible  contract  will 
not  excuse  performance  as  to  the  residue." 

Where  a  contract  is  for  the  benefit  of  a  fhirdi 
person,  the  fact  that  the  beneficiary  by  his  con- 
duct renders  performance  impossible  may  excuse 
performAnce." 

[4  722]  (2)  Oonditions  Precedent.  Where  a  con- 
tract is  performable  on  the  occurrence  of  a  future 
event,  there  is  an  implied  agreement  that  the  prom- 
isor will  place  no  obstacle  in  the  way  of  the  hap- 
pening of  such  event,"  particularly  where  it  is 
dependent  in  whole  or  in  part  on  his  own  act  ;*"  and 
where  he  prevents  the  fulfillment  of  a  condition 
precedent  or  its  performance  by  the  adverse  party, 
he  cannot  rely  on  such  condition  to  defeat  his  lia- 
bility.*^ For  example,  in  the  case  of  u  promise  to 
pay   when  the  promisor   collects   certain  moneys. 


116  NTS  216;  Miller  v.  Isaac  H. 
Blanchard  Co..  84  NTS  685. 

N.  C. — Cape  Fear,  etc.,  Nav.  Co.  v 
■WUoox.  S2  N.  C.  481,  78  AmD  260; 
Aahcraft  v.  Allen.  26  N.  C.  96. 

Oh. — ^EuKler  v.  Wiseman.  20  Oh. 
t«l. 

Okl. — ^Weber  v.  Barnadall,  39  Okl. 
212.  1>4  P  843. 

Or. — Scott  V.  Hubbard,  67  Or.  4»8, 
186  P  653. 

Pa. — Adams  v.  Cook,  200  Pa.  258, 
49  A  954. 

Tenn. — ^Brady  v.  Oliver,  125  Tenn. 
696,  147  SW  1136,  41  trRANS  60.  Ann 
CaBl913C   S76r 

Tex. — Campbell  v.  Howerton,  (Civ. 
A.)  87  SW  370;  Gulf,  etc..  R.  Co.  v. 
Dennlson,  22  Tez.  Civ.  A.  89.  68  SW 
884:  Freedman  v.  Lomband  Inv.  Co., 
(Civ.  A.)  80  SW  870. 

Vt.— Sutton  V.  Tyrell.  12  Vt.  79. 

Va. — Blose  T.  Blose,  118  Va.  16.  86 
SB  9^1. 

Wash. — ^Blalr  v.  Wllkerson  Coal, 
etc-:  Co.,  64  Wash.  834,  103  P  18. 

W.  Va. — ^Delmar  Oil  Co.  v.  Bartlett, 
62  W.  Va.  700,  69  SE  634. 

Can. — ^Amateur  Athletic  Assoc.  Le 
Hontaemard  v.  Gagnon,  6  BastLR  54. 

Altcu — Neros  ▼.  Swanson,  1  DomLR 
«S8,  20  WastLR  176. 

Ont. — Nell  V.  Woodward,  2  OnlWN 
688,  18  OntWR  230. 

iQue. — Bonrqae  v.  Mass^  2$  Que. 
8uper.  188. 

».  Oa.— Moblejr  v.  I^tt,  127  Qa. 
672,  66  BE  637. 

111. — Neville  Ilium.  Sign  Co.  v. 
Campbell,  168  111.  A  64;  School  Dl- 
nctors  V.  Crews.  23  111.  A  367. 

Ky. — Johnson  v.  Tackitt  191  SW 
117. 

Mass. — St.  John  v.  St.  John,  228 
Mass.  187,  111  NB  719. 

Mich. — ^Root  V.  Snyder,  161  Mich. 
200.  126  NW  206. 

Mo. — ^Bafber  v,  Orecnsfelder,  152 
Mo.  A.  397,  133  SW  108;  Harris  v. 
Sheirel,  117  Mo.  A.  614,  94  SW  738. 

Nebr. — Kay  v.  McAuley,  62  Nebr. 
•87,  87  NW  336. 

N.  T.— Clark  v.  West,  137  App.  DIv, 
28,  122  NTS  380  [aff  201  N.  T.  696. 
tS  NB  1126  (rears  den  201  N.  T.  600 
mem,  95  NB  1126  mem)];  Consumers' 
Ice  Co.  V.  Webster,  79  App.  Dlv.  360, 
79  NTS  385;  Coffin  v.  Grand  Rapids 
Hydraulic  Co.,  61  N.  T.  Super.  61.  18 
NTS  782  [an  136  N.  T.  665  mem,  32 
NE  1076  mem]. 

Pa. — Jackel  v.  Nhcon.  etc..  Amuse- 
ment Co.,  33  Pa.  Super.  30. 

Wash. — Culp  V.  Klrkman,  79  Wash. 
440,   140  P  346. 

Ont. — Brown  v.  Brown.  2  OntWN 
1242.  19  OntWR  447.     , 

Que. — Menard  v.  Jackson,  14  Que. 
K.  B    848 

Saak. — McKenzle  v.  Ball,  24  West 
tiR  867. 

as.    See  statutory  provlalons. 

[a]     Xn  Oallfomls,  If  performance 


Is  prevented  by  the  party  who  is  to 
make  such  payment,  the  person  dolns 
the  things  Is  entitled  to  payment  as 
for  full  performance.  See  Civ.  Code 
I  1612  and  Carlson  v.  Sheehan,  157 
Cal.  692.  109  P  29:  Puritas  Laundry 
Co.  V.  Oreen,  16  C;al.  A.  654,  115  P 
660. 

[b]  Xa  i&onlslMia,  under  the  code, 
where  one  party  offers  to  perform  a 
condition  precedent  and  is  prevented 
by/  the  other,  the  offer  will  be  treated 
as  performance,  and  the  conduct  of 
the  other  party  as  excusing  perform- 
ance, tiloyd  v.  D16kson.  116  La.  90, 
40  3  6i2;  De  la  Vergne  Refrigerating 
Mach.  Co.  V.  New  Orleans,  etc.,  R. 
Co.,  51  La.  Ann.  1733.  26  S  456. 

ST.  111. — Levy,  etc..  Motor  Co.  v. 
City  Motor  Cab  Co.,  174  III.  A.  20. 

Ky. — Hawkins  v.  Ball,  18  B.  Mon. 
816,   68  AmD  766. 

Mich. — Fredenburg  v.  Turner,  37 
Mich.  402. 

N.  T. — C3ameron-Hawn  Realty  Co. 
v.  Albany.  207  N.  T.  377.  101  NB  1S2, 
49  LRANS  922  [rev  146  App.  Dlv. 
896  mem,  131  NTS  1107  mem];  Pat- 
terson V.  Meyerhofer,  204  N.  T.  96,  97 
NB  472  [rev  138  App.  Div.  891  mem, 
122  NTS  1140  mem];  Norcross  v. 
Wills.  180  App.  Dlv.  470.  114  NTS 
969  [aff  198  N.  T.  336,  91  NE  808]. 

Bng. — Sprague  v.  Booth,  [1909]  A. 
C.  676,  [1909]  AC  (Can.)  263  [aff  21 
Ont.  L.  637,  11  OntWR  161,  12  Oat 
WR  9781. 

[a]  DMtth  of  partr^— An  obliga- 
tion to  an  attorney,  on  condition  that 
Obe  shall  succeed  in  a  suit  for  the 
obligor.  Is  not  made  absolute  on  his 
representative  by  the  death  of  the 
obligor,  preventing  the  success. 
Campbell  v.  Klncald,  3  T.  B.  Mon. 
(Ky.)  68. 

as.  Burton  v.  Shotwell,  13  Biish 
(Ky.)  271;  Loehr  v.  Dickson,  141  Wis. 
832.  124  NW  298,  80  LRANS  496. 

as.  Colgate  V.  White,  180  Fed.  882: 
Millan  v.  Bartlett,  69  W.  Va.  165,  71 
SB  13. 

80.  Camp'v.  Wilson,  97  Va.  265,  38 
SB  591  (holding  that,  where  plaintiff 
agreed  to  cut,  haul,  and  deliver  to 
defendant,  from  timber  lands  belong- 
ing to  a  certain  company,  a  certain 
amount  of  merchantable  saw  logs 
per  day.  there  was  no  Implied  cov- 
enant requiring  defendant  to  secure 
standing  timber  in  sufficient  quanti- 
ties to  enable  plaintiff  to  comply 
with  his  undertaking). 

31.  Wellman  v.  Jones,  124  Ala. 
680,  27  S  418  (holding  that,  where 
defendant  agreed  to  treat  plaintiff's 
brother  at  a  certain  institution  un- 
til fully  cured,  or  to  refund  the  con- 
sideration, the  fact  that  both  parties 
thought  that  he  was  cured  when  he 
was  discharged  did  not  prevent  plain- 
tiff's recovery  of  the  consideration 
on  it  appearing  that  the  brother  was 
not.  In  fact,  cured). 


8S.  Shaeffer  v.  Blair.  149  IT.  8.  248. 
18  set  856.  87  L.  ed.  721;  Pittsburgh 
Bessemer  Steel  Rail  Co.  v.  Hinckley. 
17  Fed.  584  laff  121  U.  S.  264.  7  SCt 
876,  SO  L.  ed.  967]:  Allen  v.  McKlb- 
bln,  6  Mich.  449;  Skinner  v.  Tinker. 
34  Barb.  (N.  T.)  888;  De  Peyster  v. 
Pulver,  8  Barb.  (N.  T.)  284;  BoKgess 
V.  Bartlett.  72  W.  Va.  877.  78  SE  241. 

33.  Williams  V.  Arnold.  139  Wis. 
177,  120  NW  824.  See  Boggess  v. 
Bartlett,  72  W.  Va.  377,  78  SE  241 
(holding  that,  where  a  collateral 
agreement,  by  which  a  flrst  payment 
by  defendant  was  to  be  held  by  a 
depositary  until  the  condition  for 
final  payment  to  plaintiff  should  be 
performed,  is  severable  from  the 
main  contract,  and  was  made  for  the 
indemnity  of  defendant,  and  he  by 
his  own  default  causes  a  breach  of 
the  collateral  agreement,  h«  is 
deemed  to  have  elected  to  forego  its 
benefit,  and  to  rely  on  the  main  con- 
tract for  compensation  in  damages 
for  violation  of  plaintiff's  obligation 
under  it). 

[a]  XUtwtxattoii^-Where  defend- 
ants sold  two  houses  to  plaintilL 
agreeing  to  keep  both  houses  rented 
for  a  certain  period,  that  plaintiff 
during  such  period  sold  one  of  the 
houses  did  not  release  defendanti 
from  their  agreement  to  keep  the 
other  rented.  Williams  v.  Arnold,  1S9 
Wis,  177,  120  NW  824. 

8*.  Jonas  V.  Comer,  77  SW  184,  2{ 
KyL  1104. 

[a]  Xllnatxatioxu— Where  a  third 
person  agrees  with  a  mother  to  rear 
her  minor  child  EUid  to  pay  him  a 
gratuity  on  his  arriving  at  adult  aK«. 
the  fact  that  the  minor  voluntarily 
left  the  promisor's  house  is  a  matter 
of  defense.  Jones  v.  Comer,  77  SW 
184,  26  KyL  1104. 

85.  Bleecker  v.  Bond,  4  F.  Ots.  No. 
1,584,  8  Wash.  C.  C.  629:  Hulbert  v. 
Pelber  Engineering  Works,  76  Misc. 
621,  183  NTS  918:  Marvin  v.  Bogera 
53   Tex.  Civ.  A.   428,  116  SW  863. 

se.  Boies  V.  Vincent,  24  Iowa  187; 
Moore  v.  Cochran.  16  La.  238;  White 
V.  Snell,  9  Pick.  (Mass.)  16;  Tureman 
V.  Stephens,  88  Mo.  218. 

37.  U.  S.— Williams  v.  U.  S.  Bank. 
2  Pet.  96,  7  L.  ed.  860:  Camden  v. 
Jarrett,  164  Fed.  788.  88  CCA  492. 
See  B.  I.  Dupont  de  Nemours  Powder 
Co.  V.  Schlottman,  218  Fed.  363,  114 
CCA  161  (holding  that,  where  de- 
fendant made  the  test  Imposed  by 
the  contract  for  the  purpose  of  de- 
termining value  impossible  of  per- 
formance, plaintiff  could  prove  the 
value  by  other  means). 

Cal. — ^Antonelle  v.  Kennedy,  etc. 
Lumber  Co.,  140  CaJ.  309,  78  P  966: 
Houghton  v.  Steele,  68  (3al.  421.      , 

Colo. — Hlndrey  V.  Williams,  9  Coio. 
371,  12  P  486. 

HI.— Harper  v.  Sterling,  84  IlL  A. 
62. 


For  latsr  oases,  d«valopiiMB.ta  and  otuuvM  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 
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[13  C.  J.]     ^ 


there  is  an  implied  promise  that  the  promisor  will 
ose  dne  diligence  to  make  such  collection.'^  The 
same  rale  applies  where  he  has  waived  performance 
of  a  condition  precedent.'^  Hence,  the  performance 
of  a  condition  precedent  is  discharged  or  excused, 
and  the  conditional  promise  made  an  absolute  one, 
where  the  promisor  himself  prevents  the  complete 
performance  by  refusing  to  accept  it  when  offered, 
or  otherwise  waives  the  performance.'" 

Goncarrent  acts.  Where  an  act  to  be  done  by 
one  party  can  be  done  only  upon  a  corresp)onding 
act  being  done  or  allowed  by  the  other  party,  an 


obligation  by  the  latter  to  do,  or  to  allow  to  b» 
done,  the  act  or  things  necessary  for  the  comple- 
tion of  -the  contract  will  be  necessarily  implied.** 
So  where  both  parties  have  agreed  that  something 
shall  be  done  which  cannot  effectually  be  done  un- 
less both  concur  in  doing  it,  the  construction  is  that 
each  agrees  to  do  all  that  is  necessary  to  be  done 
on  his  part  for  the  carrying  out  of  that  thing.** 

[4  723]  (3)  Operation  and  Effect.  The  party 
who  is  prevented  by  the  other  party  from  perform- 
ing may  treat  the  contract  as  broken,**  and  may 


Ind. — Ruble  v.  Maasey,  8  Ind.  68(; 
Ohio,  etc.,  R.  Co.  V.  Cruinbo,  4  Ind. 
A.  456,  30  NB  4S4. 

Iowa. — Attlx  V.  Pelan,  6  Iowa  3S«. 
See  Ahlers  v.  Harrison,  131  Iowa  289, 
108  NW  331  (holding  that  a  mort- 
trage  placed  on  land  by  the  pur- 
chaser, not  having  prevented  a  sale 
of  the  land,  furnishes  no  defense  to 
an  action  for  liquidated  damages 
which  the  vendor  agreed  to  pay  if 
within  a  certain  time  he  did  not  re- 
sell the  land  for  the  purchaser  for  a 
cert&in  amount). 

BZan. — National  Supply  Co.  v. 
United  Kansas  Portland  Cement  Co., 
»1  Kan.  609,  138  P  599. 

Ky. — Jones  v.  Walker,  18  B.  Mon. 
163.  56  AmD  S57;  Jewell  v.  Bland- 
ford,  7  Dana  472;  Majors  v.  Hick- 
man.  2  Bibb  217;  Marshall  v.  Craig, 

1  Bibb  394. 

Me. — ^Read  v.  Davis,  35  Me.  379.    ' 

Mass. — Holt  V.  Sliver,  169  Mass. 
435,  48  NE  887;  Lord  v.  Tyler,  14 
Pick.    156. 

Mich. — Qrice  y.  Noble,  69  Mich. 
515.  26  NW  688. 

Minn. — ^Dodge  v.  Rogers,  9  Minn. 
223. 

N.  T. — Gilbert  v.  Danforth,  6  N.  Y. 
S85;  Mains  v.  Halght,  14  Barb.  76; 
■Wheeler  v.  Woods,  120  NTS  80.  See 
Calvert  v.  Cary,  60  App.  Div.  619,  63 
KYS  547  (where  Issue  was  held  not 
presented  under  pleadings). 

N.  C. — Cape  Pear,  etc.,  Nav.  Co.  v. 
WUcox,  52   N.  C.   481,   78  AmD  260. 

Tex. — Marvin  v.  Rogers,  63  Tex. 
Civ.  A.  423,  115  SW  863. 

Vt. — Camp  V.  Barker,  21  Vt.  469. 

Wash. — Culp  v.  Kirkman,  79  Wash. 
440,  140  P  346;  Knuppenberg  v.  Lee, 
74  W^ash.  636,  134  P  508;  Jordan  v. 
Coulter.  30  WasK   116,  70  P  267. 

Ont. — Altcheson  v.  O>ok.  37  U.  C. 
Q.  B.  490. 

Que. — Serrtf  v.  Bourgon,  60  Que. 
Super.  187. 

See  Giese  v.  Bell,  9  Alta.  L.  427,  26 
DomLR  28,  33  WestLR  300  (holding 
that  it  is  no  defense  that  a  party 
was  unable  to  complete  a  contract 
for  the  supply  of  ties  by  reason  of 
having  been  reaulred  by  the  other 
party  to  the  contract  to  proceed  with 
the  manufacture  of  lumber,  not  pro- 
vided for  by  the  agreement,  where 
the  contract  provided  for  the  deliv- 
ery, in  addition  to  the  stipulated 
quantity  of  lumber,  any  such  further 
quantity  as  might  be  ordered). 

"If  a  party  to  a  contract,  who  is 
entitled  to  the  benefit  of  a  condition, 
upon  the  performance  of  which  his 
responsibility  Is  to  arise,  dispense 
with,  or  by  any  act  of  his  own,  pre- 
vent, the  performance,  the  opposite 
party  Is  excused  from  proving  a 
strict  compliance  with  the  condUi6n. 
Thus,  if  the  precedent  act  Is  to  be 
performed  at  a  certain  time  or  place, 
and  a  strict  performance  of  It  Is  pre- 
vented by  the  absence  of  the  party 
who  has  a  right  to  claim  it;  the  law 
will  not  permit  him  to  set  up  the 
nonperformance  of  condition,  as  a 
bar  to  the  responsibility  which  his 
part  of  the  contract  had  Imposed 
upon  him."    Williams  v.  U.  S.  Bank, 

2  Pet.  (V.  8.)  96.  102,  7  L.  ed.  860. 
[a]     TlM  dootxlne  Is  well  stated 

In  Jones  v.  Walker,  13  B.  Mon.  (Ky.) 
163,  66  AmD  667,  at  page  185,  as  fol- 
lows: "He  who  himself  prevents  the 
happening  or  performance  of  a  con- 
dition    precedent,    upon    which    his 


liability,  by  the  terms  of  the  con- 
tract, is  made  to  depend,  cannot 
avail  himself  of  his  own  wrong  and 
relieve  himself  from  his  respon- 
sibility to  the  obligee,  and  shall  not 
avail  himself,  to  avoid  his  liability, 
of  a  nonperformance  of  such  prece- 
dent condition,  which  he  has  him- 
self occasioned,  against  the  consent 
of  the  obligee.'  "  Case  v.  Beyer,  142 
Wis.    496.  602,   125   NW   947. 

[b]  niasttatton. — ^A  contract  pro- 
vided that  money  should  be  paid  as 
soon  as  a  corporation  of  which  the 
obligor  was  president  and  manager 
secured  a  new  lease  on  Its  store.  The 
obligoi  owned  forty-nine  per  cent  of 
the  stock  of  the  corporation,  and  on 
the  day  of  the  execution  of  the  obli- 
gation the  obligee  sold  him  Ave  per 
cent  more  of  the  stock.  The  ob- 
ligor voluntarily  sold  the  store  and 
the  right  of  possession  of  the  prem- 
ises, and  It  was  held  that.  Irrespec- 
tive of  hl8  Intent,  the  act  of  the  obli- 
gor prevented  performance  of  the 
condition  and  rendered  the  obligation 
absolute.  Marvin  v.  Rogers,  63  Tex. 
Civ.  A.   423.   116   SW  863. 

38.  White  v.  Snell,  9  Pick.  (Mass.) 
16;  Webster  v.  Myers,  62  Mo.  '  A. 
338 

3S.  Byck  V.  H.  J.  Weller,  3  Ga.  A. 
38,  69  SE  1126. 

40.  Ala. — Brlgham  v.  Carlisle,  78 
Ala.  243,  68  AmD  28. 

C:al. — ^Antonelle  v.  Kennedy,  etc.. 
Lumber  Co.,  140  Cal.  309,  73  P  966. 

Oa. — -Byck  v.  Hj  J.  Weller  Co.,  3 
Oa.  A  387,  69  SE  1126, 

111. — Garrison  v.  Dingham,  66  111. 
ISO. 

Ky. — Cook  V.  Brandies,  3  Mete. 
566;  Rankin  v.  Darnell,  11  B.  Mon. 
30,  62  AmD  657. 

N.  Y.— Fallon  V.  Lawler.  102  N.  T. 
228,  6  NE  392;  Allen  v.  Robinson.  2 
Barb.  341. 

S.  C. — Davis  V.  Crawford,  9  S.  C. 
L.  401,  12  AmD  682. 

Ont. — Altcheson  v.  Cook,  37  U.  C. 
Q.  B.  490.  • 

41.  U.  S. — Oescent  Mln.  Co.  v. 
Wasatch  Mln.  Co.,  161  U.  S.  817,  14 
set  348,  38  L.  ed.  177  [afT  7  Utah  8, 
24  P  686];  Hinds  v.  Hlnchman-Ren- 
ton  Flreprooflng  Co.,  166  Fed.  389,  91 
CCA  326. 

Cal. — Lapp-Olfford  Co.  v.  Muscoy 
Water  Co.,  166  Cal,  25,  134  P  989. 

Kan. — Golden  v.  Claudel,  86  Kan. 
465.  118  P  77. 

Md. — Black  v.  Woodrow,  39  Md. 
194. 

Mich. — Hunter  v.  New  York,  etc.. 
Solar  Salt  Co.,  14  Mich.  98. 

Tex. — Jones  v.  Gammel-Statesman 
Pub.  Co.,  100  Tex.  320,  99  SW  701,  8 
LRANS  1197. 

[a]  "It  not  lafiMue&tly  ooonrs, 
that  contracts  on  their  face  and  by 
their  express  terms  appear  to  be  ob- 
ligatory on  one  party  only;  but  In 
such  cases,  if  It  be  manifest  that  it 
was  the  intention  of  the  parties,  and 
the  consideration  upon  which  one 
party  assumed  an  express  obligation, 
that  there  should  be  a  corresponding 
and  correlative  obligation  on  the 
other  party,  such  corresponding  and 
correlative  obligation  will  be  Implied. 
Thus.  If  the  act  to  be  done  by  the 
party  binding  himself  can  only  be 
done  upon  a  corresponding  act  being 
done  or  allowed  by  the  other  party, 
an  obligation  by  the  latter  to  do  or 
allow  to  be  done  the  act  or  things 


necessary  for  the  completion  of  the 
contract  will  be  necessarily  implied." 
Black  V.  Woodrow,  39  Md.  194,  216. 

43.  Sprague  v.  Booth,  [.1909]  A.  C. 
576;  Mackay  v.  Dick,  6  App.  Cas. 
261. 

4a,  U.  S.— Anvil  Mln.  Co.  v.  Hum- 
ble, 163  U.  S.  640,  14  set  876,  88  I..' 
ed.  814;  Pittsburgh  Bessemer  Sttol 
Rail  Co.  V.  Hinckley,  17  Fed.  684  [aff 
121  U.  8.  264,  7  set  875,  30  L.  ed. 
967]. 

Ala, — Tutwiler  v.  Bums,  160  Ala, 
886,  892,  49  S  456  felt  Cyc].  ■ 

111.— Stoneklng  v.  Long,  142  111.  A, 
203;  Hydraulic  Sngineerlng  Works  v.; 
Wittenberg  Matioh  <^.,  141  111.  A. 
180. 

Ind. — People's  Bldg.,  etc.,  Assoc,  v. 
Reynolds,  17  Ind.  A.  453,  46  NB  1008. 

Md. — Black  V.  Woodrow,  39  Md. 
194. 

Mich. — SulUngs  V.  Goodyear  Dental 
Vulcanite  Co.,  36  Mich.  313. 

Miss. — Pass  Canning  Co.  v.  Torsch. 
87  Miss.  694,  40  S  228. 

Mont. — McFarland  v.  Welch,  48 
Mont.  196,  136  P  394.    ' 

Or. — Monroe  v.  Northern  Pao.  Coal 
Mln.  Co.,  5  Or.  609. 

Te». — Young  v.  Watson,  (Civ.  A.) 
140  SW  840.  , 

Wash. — ^Anderson  v.  McDonald,  81 
Wash.  274,  71  P  1037, 

Ont. — Reiner  v.  Ross,  6  OntWR  26,. 

[a]  XUnstzattoas. — (l)  Under  '  a 
contract  for  sale  of  plaintUTs  elec- 
tric car  plant  to  defendant  for  a  cer- 
tain amount,  to  be  pafd  at  the  time 
of  conveyance,  with  a  stipulation  for 
a  competitive  test  of  the  parties' 
systems  of  storage  batteries — one 
hundred  thousand  dollars  more  to  be 
paid  if  plalntUTs  System  equaled  de- 
fendant's, one  hundred  and  fifty 
thousand  dollars  If  It  waa  five  itn 
cent  better,  three  hundred  thouafna 
dollars  if  It  was  ten  per  cent  better,, 
and  five  hundred  thousand  dollars  if 
'*.  .^?A.  .twenty    per    cent    bettci^- 

?laintlfT  cannot,  on  refusal  of  de-* 
endant.  after  obtaining  the  con- 
veyance and  paying  the  money  thep, 
to  make  the  test,  recover  the  flx«t 
hundred  thousand  dollars  as  money 
falling-  due  by  the  terms  of  the 
contract,  but  his  right  .of  action 
Is  for  damages  for  breach  of  the 
contract.  Hopedale  Blectrlc  (3o.  v. 
Electric  Storage  Battery  Co.,  39 
App.  Div.  451,  57  NYS  422.  «*) 
In  an  action  for  breach  of  a  contract 
containing  mutual  covenants,  al-, 
though  plalntlfl  was  not  bound  .to 
perform  on  his  part  after  repudiation 
by  defendant,  yet  he  could  not  rely 
on  the  contract  as  having. been  fully 
performed  by  him,  and  also  as  hav- 
ing been  terminated  by  defendant's 
repudiation,  since  the  measure  of  re« 
covery  would  be  different.  Pye  v. 
Perry,  217  Mass.  68,  104  NE  460.  (3)- 
Where  plaintiff  agreed  to  make  steel, 
rails  for  defendant  who  was  to  give 
directions  as  to  the  drilling,  which 
he  failed  to  doi  finally  declaring  the. 
contract  off,  and  it  appeared  that  the 
direction's  were  necessary,  and  de- 
fendant might  have  been  justified  In 
refusing  to  accept  the  rails  had  they 
not  been  drilled  en  he  wished,  it  was 
held  that  defendant  was  liable  jor 
breach  of  contract.  Pittsburgh  Besse-. 
mer  Steel  Rail  Co.  v.  Hinckley,  17 
Fed.  684  raff  121  U.  S.  264.  7  SCt  876. 
30  L.  ed.  967]. 
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recover  whatever  damages  he  may  have  sostained,*^ 
as  if  he  had  performed.**  In  ease  he  has  partly 
performed,  he  may  recover  the  value  of  fiis  services 
or  materials  furnished  in  attempting  to  perform.^ 
[$  724]  g.  Party  Pladng  It  Oat  of  His  Power  to 
Praform.    The  aet  of  a  party  in  voluntarily  placing 


it  out  of  his  power  to  perform  a  contract  on  his 
part  constitutes  a  breach  thereof,*'  for  which  an 
action  may  be  brought,  although  the  time  for  per- 
formance has  not  yet  arrived  under  the  terms  of 
the  contract,*^  and  performance  of  conditions  prece- 
dtot  upon  the  part  of  the  opposite  party  is  dis- 


44.  U.  3.— Anvil  Hin.  Co.  v.  Hum- 
ble. 163  U.  S.  540,  14  set  87<,  38  L.. 
od.  814;  Lovell  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  Ill  U.  S.  2«4,  4  SCt  390.  2S 
L.  ed.  423;  South  Boston  Iron  Works 
V.  U.  S.,   34  Ct.  CI.   174. 

Ala. — ^wagar  Lumber  Co.  v.  Sulli- 
van Logrsing  Co.,  120  Ala.  6S8,  24  S 
»4>. 

Cal. — ^Reynolds  v.  Jourdan,  6  Cal. 
108. 

IU.^Alvey-Ferguaon  Co.  v.  Emat 
Tosettl  BriwinK  Co..   178  111.  A.  636. 

Ky. — Johnson  v.  Tackltt,  191  SW 
117  (cit  Cycl:  Lumber,  etc.,  Co.  v. 
Omrle,  178  SW  1170.  1172  [quot  Cyc]. 

Ke. — Maine  Farmer  Pub.  Co.  v. 
Rowe,  108  Me.  1»4,  79  A  471. 

Maad. — Pye  v.  Perry,  217  Mass.  68, 
104  NB  460;  Casavant  v.  Sherman, 
218  Mass.  23,  98  NE  47S;  Haynes  v. 
Nye.   186   Mass.  607,  70  NE  932. 

Mich. — Obenauer    v.    Solomon,    151 
Mich.   670,   115   NW  696. 
-    Miss. — Bolllne     v.      Red     Snapper 
Sauce  Co.,  97  Miss.  786,  63  S  894. 

Mont. — McFarland  v.  Welch,  48 
Mont.  196,  199.  136  P  394  [cit  (^c]. 

N.  T. — Hopedale  Electric  Co.  v. 
BHectrlc  Storajre  Battery  Co^  39  App. 
Div.  461,  67  NYS  422:  Tober  v. 
Schaefer,  46  Misc.   618.  9i  NTS  3. 

N.  C. — McCurry  v.  Purgason,  170  N. 
C.  463,  87  SE  244. 

Tex. — Order  of  Astecs  v.  Noble, 
(Glv.  A.)  174  SW  623. 

Wis. — Olldden  State  Bank  v.  Ja- 
oobs  School  Dist.  No.  2.  143  Wis.  617, 
128  NW  285. 

Ont. — Kelly  v.  Nepiaron  Constr.  Co., 
8  DomLR  116,  4  OntWN  279,  23  Ont 
WR  298. 

ICMMnxe  of  d«Biac*«  see  Damages 
(IS  Cyc  169]. 

45.  U.  S.— U.  S.  V.  Befaan,  110  U. 
S.  838,  4  SCt  81,  28  L.  ed.  168. 

Ark,-^Outcault  Adv.  Co.  v.  Brad- 
ley, 105  Ark.  60,  150  SW  148. 

Gal. — Lapp-Qifford  Co.  v.  Muscoy 
Water  Co.,  166  Cal.  25,  134  P  989. 

Iowa. — McDermott  v.  Mahoney,  139 
Iowa  292,  118  NW  32,  116  NW  788. 

Ky. — Bscott  V.  White,  10  Bush  169. 

Mo. — Clendennen  v.  Paulsel,  3  Mo. 
230,  26  AmD  436:  McManama  v.  Dyer, 
CA.)  176  SW  1101;  Walker  v.  Lund- 
Btrom,  132  Vio.  A.  367,  112  SW  1; 
Claudius  v.  West  End  Heights 
Amusement  Co.,  109  Mo.  A.  346,  84 
SW  864:  Murphy  v.  Black,  7«  Mo.  A. 
116:  Halpln  v.  Mani^  57  Mo.  A.  59. 

N.  J.— Sidgely  v.  Walker,  82  N.  J. 
Ij.  241,  83  A  861  [aft  86  N.  J.  L.  590, 
•2  A  894], 

N.  y.— Clark  v.  West,  13J  App.  Div. 
23,  122  NTS  380  [aft  201  N.  T.  669 
Idem,  95  NE  1126  mem  (rearg  den 
201  N.  T.  too  mem,  96  NE  1126 
Mem)]. 

Or. — Wallace  v^  Armstrong,  68  .Or. 
43.  113  P  50. 

■  Tex. — Smith  y.  Lipscomb,  18  Tex. 
C32. 

[a]  <7tisto1>*olHMrv«a  that  when 
It  Is  said  in  some  of  the  books,  that 
where  one  party  puts  an  end  to  the 
contract,  the  other  party  cannot  sue 
on  the  contract,  but  must  sue  for  the 
work  actually  done  under  it,  as  upon 
a  Quantum  meruit,  this  only  means 
that  he  cannot  sue  the  party  in  fault 
upon  the  stipulations  contained  in 
^e  contract,  for  be  himself  has  been 
prevented  from  performing  his  own 
part  of  the  contract  upon  which  the 
stipulations  depend.  But  surely,  the 
wilful  and  wrongful  putting  an  end 
to  a  contract,  and  preventing  the 
other  party  from  carrying  It  out,  la 
Itself  a  breach  of  the  contract  for 
which  an  action  will  He  for  the  re- 
covery of  all  damage  which  the  In- 
jured party  has  sustained.  The  dis- 
tinction between  those  claims  under 
a  contract  which  result  from  a  per- 


formance of  it  on  the  part  of  the 
claimant,  and  those  claims  under  it 
which  result  from  being  prevented 
by  the  other  party  from  performing 
It,  has  not  always  been  attended  to. 
The  party  who  voluntarily  and 
wrongfully  puts  an  end  to  a  contract 
and  prevents  the  other  party  from 
performing  It,  is  estopped  from  de- 
nying that  the  injured  party  has  not 
been  damaged  to  the  extent  of  his 
actual  loss  and  outlay  fairly  In- 
curred." U.  S.  V.  Behan,  110  U.  S. 
888,  346,  4  SCt  81,  28  L.  ed.  168. 

48.     See  Infra  |   787. 

47.  Cal. — Carter  v.  Rhodes,  136 
Cal.  46,  66  P  985;  Bagley  v.  Cohen, 
121  Cal.  604,  63  P  1117;  Wolf  v. 
Marsh,   54   Cal.   228. 

Conn. — Stanton  v.  New  Tork,  etc., 
R.  Co.,  59  Conn.  272,  22  A  300,  21 
AmSR  110. 

Ida.— Bell  v.  Shields,  18  Ida.  649, 
111  P  1078,   1078   [cit  Cyc]. 

Ky. — Sumraera  v.  SaundersI  Litt. 
Sel.  Cas.   329. 

Mass. — St.  John  v.  St.  John,  223 
Mass.  137,  111  NE  719;  McDonough 
V.  Almy,  218  Mass.  409,  106  NE  1012, 
AnnCasl915D  866;  Canada  v.  Canada, 
6  Cush.  15;  Hopkins  v.  Young,  11 
Mass.  302. 

Mich. — Hart  v.  Summers,  88  Mich. 
399. 

MInn.-rMcOuire  v.  J.  Neils  Lum- 
ber Co.,  97  Minn.  293,  107  NW  180; 
Smith  v.  Jordan,  13  Minn.  264,  97 
AmD   232. 

Mo. — Powell  v.  Batchelor,  198  Mo. 
A.  67,  179  SW  761;  McManama  v. 
Dyer,  (A.)  176  SW  1101;  Armstrong 
V.  Henley,  182  Mo.  A.  320,  170  SW 
402;  Laclede  Power  Go.  v.  Still  well, 
97  Mo.  A.  258,  71  SW  380;  Gibson 
V.  Whip  Pub.  Co.,  28  Mo.  A.  460; 
Murphy  v.  St.  Louis,  8  Mo.  A.  488. 

N.  H. — Lovering.v.  Lovering.  13  N. 
H.  613. 

N.  J.— Kerr  v.  Little,  42  N.  J.  Bq. 
628,  9  A  110  [rev  on  other  grounds 
44  N.  J.  Eq.   263,  14  A  613]. 

N.  T. — Simon  v.  Etgen,  218  N.  T. 
589,  107  NE  1066;  Crist  v.  Armour. 
34  Barb.  378;  Beck  v.  Danahar,  93 
Misc.    637,    157   NTS   508. 

Okl. — Stark  v.  Duvall,  7  Okl.  213, 
64  P  453. 

Pa. — Megraw  v.  Hamilton  Trust 
Co.,  252  Pa.  426.  97  A  581. 

Tex. — ^Arlington  Heights  Realty 
Co.  V.  Citizens'  R.,  etc.,  Co.,  (Olv.  A.) 
160   SW  1109. 

Utah. — Teachenor  v.  Tibbals,  31 
Utah  10,  86  P  483. 

Wis. — Lyle  v.  McCormlck  Harvest- 
ing Mach.  Co.,  108  Wis.  81,  84  NW 
18,  61   LRA  906.       . 

Eng. — Telegraph  Despatch,  etc.,  Co. 
V.  McLean,  L.  R.  8  Ch.  668;  Planche 
V,  Colburn,  8  Blng.  14,  21  ECL  424, 
131  Reprint  306,  5  C.  &  P.  58.  24 
ECL  452,  6  ERG  634;  Clarke  v.  Wes- 
trope.  18  C.  B.  765.  86  ECL  765,  139 
Reprint  1572;  Westwood  v.  Iqdia 
State  Secretary,  7  L.  T.  Rep.  N.  S. 
736. 

Can.— Battle  v.  Wllloz,  40  Can.  8. 
G.  198. 

Man. — Shturpe  ▼.  Dundas,  21  Man. 
194. 

[a]  ZUnatntUoBB^— This  rule  Is 
applicable:  (1)  Where  an  incoming 
tenant  agrees  to  buy  the  straw  on 
a  farm  at  a  price  to  be  fixed  by  valu- 
ation, and  then  consumes  the  straw 
before  a  valuation  can  be  made,  and 
so  renders  performance  impossible. 
Clark  V.  Westrope.  18  C.  B.  765,  86 
ECL  766,  139  Reprint  1672.  (2) 
Where  one  sells  a  business  to  be  paid 
for  by  Installments  dependent  in 
amount  on  the  profits,  and  the  buyer. 
Instead  of  carrying  on  the  business, 
discontinues  It,  and  thereby  renders 
It   Impossible  to  ascertain   the   price. 


Telegraph  Despatch,  etc,  Co.  v.  Mc- 
Lean, L.  R.  8  Gh.  658.  (3)  Where  a 
person  agrees  to  do  certain  work 
within  a  certain  time,  and  the  em- 
ployer orders  a  number  of  altera- 
tions which  prevent  completion  with- 
in that  time.  Westwood  v.  India 
State  Secretary,  7  L.  T.  Rep.  N.  8. 
786.  (4)  Where  a  publisher  encages 
an  author  to  write  a  treatise  for  a 
publication,  and  before  completion  of 
the  treatise  abandons  the  publica- 
tion, In  which  case  the  author  is  ex- 
cused from  further  writing,  as  it  has 
become  impossible  to  publish  the 
treatise  in  the  manner  stipulated,  he 
is  entitled  tq.  claim  remuneration  for 
the  part  already  written.  Planche  v. 
Colburn,  i  Bing.  14,  21  ECL  424.  131 
Reprint  306,  6  G.  &  P.  68,  24  ECL 
462,  6  BRC  634.  (6)  Where  a  per- 
son employs  an  attorney  to  deiend 
him  in  a  criminal  prosecution,  and 
gives  his  note  for  the  fee,  and  then 
commits  suicide  before  the  trial. 
Mltcherson  v.  Dozier,  7  J.  J.  Marsh. 
(Ky.)  63,  22  AmD  116.  See  also 
Bright  V.  Taylor,  4  Sneed  (Tenn.) 
169  (where,  by  a  contract  between 
an  attorney  and  his  client,  the  for- 
mer agreed  to  defend  the  latter  on 
a  charge  of  grand  larceny  for  flvp 
hundred  dollars,  and  when  part  of 
the  service  had  been  rendered,  and 
the  attorney  was  able  and  ready  to 
go  on,  the  client  fled  from  justice, 
and  forfeited  his  recognizance,  and 
It  was  held  that  the  attorney  might 
recover  the  .entire  fee  in  an  action 
against  the  client).  (6)  Where  the 
contract  Is  to  redeliver  a  note,  the 
liability  accrues  when  the  promisor 
transfers  the  note  to  a  third  person. 
Lyle  v.  McCormlck  Harvesting  Mach. 
Co.,  108  Wis.  81,  84  NW  18,  61  LRA 
906  (so  holding,  although  the  maker 
of  the  note  might  be  insolvent,  and 
although  it  was  possible  that  the 
maker  might  collect  his  judgment 
against  defendant  and  still  i>ay  the 
note).  (7)  Where  a  lime  burner 
contracted  with  the  received  of  a 
railroad  to  remove  the  ashes  for  a 
year  from  an  ash  pit,  for  the  cinders 
and  coals  to  be  found  there,  and  be- 
fore the  expiration  of  the  year  the 
assistant  general  superintendent  ter- 
minated the  contract  on  the  ground 
of  the  jealousy  of  other  lime  burners, 
the  receiver  must  respond  In  dam- 
ages. Kerr  v.  Little,  42  N.  J.  Eq. 
528,  9  A  110  [rev  on  other  grounds 
44  N.  J.  Bq.  263,  14  A  613].  (8) 
Where,  on  a  contract  for  the  whole 
produce  of  a  dairy  for  the  year,  the 
seller  delivered  a  part,  and  then  in- 
formed the  purchaser  that  he  had 
sold  the  product  for  the  rest  of  the 
year  to  another,  and  had  delivered 
part  thereof,  the  seller  had  disabled 
himself  to  perform  his  contract,  and 
the  buyer  therefore  might  recover 
damages  without  any  oiler  of  per- 
formance on  his  part.  Crist  v.  Ar- 
mour,   34   Barb.    (N.  T.)    878. 

48.  U.  S. — ^Lovell  v.  St.  Louts 
Mut.  L.  Ins.  Co.,  Ill  U.  S.  264,  4  SCt 
390,  28  L.  ed.  423;  Reynolds  v.  Man- 
hattan Trust  Co.,  83  Fed.  693.  27 
OCA   620. 

Ala. — McCormlck  v.  Badham.  191 
Ala.  389,  348,  67  S  609   [ctt  Cyc]. 

Cal. — Carter  v.  Rhodes,  136  Cal.  46. 
66  P  985;  Bagley  v.  Cohen,  121  Cal. 
604,  53  P  1117;  Wolf  v.  Marsh.  54 
Cal.  228;  Cabrera  v.  Payne,  10  Cal. 
A.   676.  103  P  17«.  ^^^    . 

Colo. — Mulford  V.  Torrey  Explora- 
tion Co.,   45  Colo.  81,  100  P  696. 

111. — Chamber  of  Commerce  v.  Sol- 
Htt.  43  111.  B19:  Fox  V.  KItton,  19  111. 
619:  Lee  v.  Pennington,  7  111.  A.  247. 

Iowa. — Heur  v.  Heikene,  158  NW 
485:    Curtis   V.    Dodd,    173    Iowa   621. 


For  latex  cases,  dtvalopments  and  ohaaffas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pensed  with.**  It  would  seem  that  the  impossibility 
of  perfoimanee  by  the  party  must  be  absolute,'"  and 
the  role  has  been  held  inapplicable  to  a  case  where 
the  party  comes  under  an  involuntary  disability  to 
perform  his  obligations,  which  disability  he  may 
remove  previous  to  the  time  appointed  for  their 
performance."- 

A  breach  of  an  independflnt  promise  by  destruc- 
tion of  part  of  the  subject  matter  which  renders 
further  performance  as  to  the  part  so  destroyed  en- 
tirely impossible,  but  which  does  not  give  the  oppo- 
site party  the  right  to  abandon  performance  oi  the 
remainder  of  the  contract,  cannot  be  regarded  as 
anticipatory,  and  as  giving  rise  to  an  immediate 
cause  of  action  for  breach." 

Bankruptcy  or  inaolTency.  While  it  has  been 
held  that  the  bankrupto3r*'  or  insolvency"  of  a  party 


154  NW  872:  Hounchln  t.   Saljrards, 

155  Iowa  608,  183  NW  48:  Crabtree 
V.  Messersmlth,  19  Iowa  179. 

La. — Payne  v.  Lyons  Cypress  Lum- 
ber Co.,  7  La.  A.  (Orleans)  825; 
Steppach  v.  Worms,  7  La.  A.  (Or- 
leans)  214;  Breant  T.  Caselles.  4  La. 

A.  (Orelans)   333. 

Me. — Brackett  v.  Knowlton,  109  Me. 
48.   82  A  436. 

Mass. — Jewett  ▼.  Brooks,  134  Mass. 
505;  Heard  v.  Bowers,  23  Pick.  465; 
Trask  V.  Vinson,  20  Pick.  105. 

Minn. — ^Holies  v.  Sachs,  37  Minn. 
815.  83  NW  862. 

N.  T. — Ga  Nun  v.  Palmer,  216  N. 
T.  603,  111  NE  223:  Ga  Nun  v.  Pal- 
mer, 202  N.  Y.  488,  96  NE3  99,  36  LRA 
NS  922  [rev  139  App.  Dlv.  910  mem. 
123  NYS  1117  memi:  Union  Ins.  Co. 
V.  Central  Trust  Co..  157  N.  Y.  688, 
52  NB  671,  44  LRA  227:  Nichols  v. 
Scranton  Steel  Co.,  187  N.  Y.  471.  88 
NE  561;Ferrl8  v.  Spooner,  102  N.  Y. 
10,  6  NB  773;  Howard  v.  Daly,  81 
N.  Y.  362,  19  AmR  286;  Burtis  v. 
Thompson.  42  N.  Y.  246,  1  AmR  616; 
Wood  V.  Flsk,  156  App.  Dlv.  497,  141 
NTS  342;  Martin  v.  Bauer,  188  App. 
Dlv.  67,  122  NYS  696;  CHst  v.  Ar- 
mour, 34  Barb.  878. 

Oh.— McArthur  v.  Ladd,  6  Oh.  614. 

OkL — Demlnp  Inv.  Co.  v.  Christen- 
sen,  169  P  668,  667  [clt  Cycl;  Hill 
V.  White.  150  P  1061;  Stark  v.  Duvall, 
'  Okl.  218.   54   P  453. 

Or. — Colgan  v.  Farmers',  etc.,  Bank, 
59  Or.  469,  106  P  1184,  114  P  460,  117 
P  807;  Branson  v.  Oregonlan  R.  Co., 
10  Or.  878. 

Tenn. — Bnuly  v.  Oliver,  125  Tenn. 
595.  147  SW  1136.  41  LRANS  60,  Ann 
Casl918C  376. 

Vt.— Oibson  ▼.  Wheldon.  82  Vt  175, 
72  A  909. 

Wash. — Hunter  v.  Wenathee  t>and 
Co..  50  Wash.  488,  97  P  494;  Ctochran 
T.  Yoho.  84  Wash.  238.  248,  76  P  815 
Uuot  CycL 

EnbaflPni'^  V.  Synge.   11894]   1  Q. 

B.  46P"'  >ck  V.  Pranklyn,  8  Q.  B. 
S71.V.  371,  115  Reprint  91ft; 
I'  6  B.  &  C.  326.  13  ECL 

-«  I  Ne-  ""t  472;  Bowdell  v.  Par- 

, if  Wis.  65,  »69.   108    Reprint   811. 

109  Wis."'  g     J     p„p„„'t    jg    jjp. 

Co.  v.  Schlottman,  218 
CCA   161. 
ons  v.  Pomeroy,  14  D. 


CO.  V.  V»ey. 
,  1  Que.  <*•  "• 
109  U  T,  Rep- 
•■  Soy  »• 


ryi»i*' ',  „, 

din  V.  Mor^a 
llmpaon.  H  '*^ 


•  V.  Cheney,  7  lU.  84. 
s  V.  Beck,  92  Ind.  49. 
«ery  v.  Oreen,  88  Mich. 

ler  V.  Hill,  98  N.  Y. 
Keeler,  58  N.  Y.  114; 
*r  Co.  V.  National 
C,  <3o.,  176  App.  Dlv. 

rmlck  v.  Badham.  191 
609     (holding    that. 
yt  corporate  stock  to 
._...  lor  in  dividends  of  the  cor- 
poration,   after    the    discharge    of    a 
present  indebtedness,  sold  the  stork 
to   another    before    payment    of    the 

Srice,  he  did  not  thereby  relieve  the 
uyer  of  the  oblieratlon  to  pav  the 
price  from  dividends,  and  the  buyer 
cannot  maintain  an  action  for  breach 
of  contract  without  Arst  performing 


the  condition  precedent  and  jwying 
the  price  from  dividends). 

SO.  Oarberino  v.  Roberts,  109  Cal. 
125,  41  P  867;  Morgan  v.  Tucker,  78 
Vt.  56,  CI  A  868  (holding  that  it 
may  be  morally  certain  that  per- 
formance would  not  be  completed, 
and  yet  it  could  not  be  said  that  a 
party  had  put  it  out  of  his  power 
to  i>erform). 

[a]  Am^leattOB  of  >«Ia^— Where 
defendant  bank  delivered  to  plaintiff 
bank  certain  bonds  in  pajrment  of 
plaintiff's  deposit,  with  an  agree- 
ment that  It  would  buy  back  the 
bonds  at  par  and  accrued  interest  on 
specified  dates,  plaintiff  In  the  mean- 
time having  the  right  to  sell  the 
bonds,  a  pledge  of  the  bonds  as  se- 
curity to  a  trust  company  which 
knew  of  the  contract  with  defendant 
and  held  the  bonds  subject  thereto, 
and  at  the  lime  for  repurchase  de- 
livered the  bonds  to  plaintiff  to  be 
tendered  to  defendant,  did  not  pre- 
vent the  bonds  from  being  held  at 
all  tlmea  for  defendant,  and  It  is 
liable  for  the  agreed  price.  Brook- 
lyn Bank  v.  Brooklyn  Borough  Bank, 
166  App.  IMv.  733,  162  NYB  338  [aft 
218  N.  Y.  666  mem.  112  NE  1064 
mem]. 

5L  Heard  v.  Bowers,  23  Pick. 
(Mass.)  465;  Trask  v.  Vinson,  20 
Pick.    (Mass.)   105. 

BS.  Barker,  etc..  Lumber  Co.  v. 
E:dward  Hlnes  Lumber  Co.,  187  Fed. 
800,  812  (where  the  court  said: 
"There  are  anomalies  and  dlinculties 
enough  In  the  ordinary  case  of  re- 
pudiation followed  by  a  complete  re- 
scission, but  these  are  greatly  in- 
creased in  a  case  like  this,  brought 
for  a  partial  breach  long  before  per- 
formance Is  due,  at  the  same  time 
that  full  performance  of  all  other 
parts  of  the  contract  is  going  on. 
For  my  part,  I  am  unwilling  to  ex- 
tend a  legal  rule  attended  by  such 
dlfnculty  to  a  case  of  partial  breach, 
even  wnere  the  subject-matter  has 
been,  as  here,  partially  destroyed  by 
the  defendant,  especially  when  per- 
formance by  the  plaintiff  has  not  been 
excused  or  dispensed  with.  The 
main  reason  for  the  application  ot, 
the  rule  of  anticipatory  breach  is  Its 

gractlcal  convenience.  14  Harv.  L. 
:.  488.  When  this  ceases  I  think 
the  rule  itself  should  not  be  ap- 
plied"). 

B3.  New  England  Iron  Co.  v.  Gil- 
bert EI.  R.   Co.,   91   N.   Y.   158. 

64.  Hobbs  V.  Columbia  Falls 
Brick  Co.,  167  Mass.  109,  31  NB  756; 
Phenlx  Nat  Bank  v.  Waterbury;  197 
N.  Y.  161,  90  NE  436  [aff  128  App. 
Dlv.  458,  108  NYS  891.  and  app  dlsm 
220  XT.  S.  626  mem.  81  SCt  715  mem, 
65  L.  ed.  614  mem];  Pardee  v.  Kan- 
ady.  100  N.  Y.  121.  8  NB  885.  See 
Bank  Comrs.  v.  New  Hampshire 
Trust  Co.,  69  N.  H.  621,  44  A  180 
(holding  that  Insolvency  proceedings 
against  a  trust  company  do  not  re- 
voke its  contract  whereby  It  pledges 
property  to  trustees  to  secure  cer- 
tain or  Its  obligations,  and  agrees 
to  pay  the  trustees  the  necessary  ex- 
penses in  the  execution  of  the  trust; 
but.  the  company,  being  disabled  by 


to  an  executory  contract  will  not  be  oonsidered  as 
a  renunciation  or  repudiation  authorizing  the  ad- 
verse party  to  treat  the  contract  as  broken,  there  is 
very  high  authority  to  the  contrary."  It  would 
seem  that,  where  there  are  concurrent  obligations,' 
consisting  of  acts  to  be  performed  from  time  to 
time,  the  bankruptcy  of  one  party  will  excuse  the. 
other  from  further  performance  on  his  part." 

[$  725]  h.  Benniunation  or  Repudiation  befoie 
Time  for  Perf6rmauce — (1)  In  a«neraL  Where  a 
party  bound  by  an  executory  contract  repudiates  his 
obligation  before  the  time  for  performance,  the 
promisee  has,  according  to  the  great  weight  of  au- 
thority, an  option  to  treat  the  contract  as  ended  so 
far  as  further  performance  is  concerned,  and  to 
maintain  an  action  at  once  for  the  damages  occa- 
sioned by  such  anticipatory  breach."     The  rule  is 

the  proceedings  to  perform  its  agree- 
ment as  to  the  expenses,  the  trustees 
are  entitled  to  an  allowance  of  dam- 
ages for  breach  thereof);  Insurance 
Comrs.  v.  -People's  F.  Ins.  Co.,  68  N. 
H.  51,  44  A  82  (holding  that  the  ap- 
pointment of  a  receiver  did  not  af- 
fect legal  insurance  contracts  pre- 
viously niade)L  Bloomer  v.  Bern- 
stein, L.  R.  9  C.  P.  688  (holding  that 
the  Intention  to  abandon  was  one  to 
be  determined  by  the  Jury  under 
the  circumstanceaj ;  Jaoques  v.  Belle- 
humeur,  60  Qua.  Super.  319  (holmng 
that  suit  could  not  be  brought  -he- 
fore  expiration  of  term  because  dimi- 
nution of  security  where  the  sureties 
on  the  obligation  were  not  affected). 
"The  mere  insolvency  of  one  of 
the  parties  to  a  contract  of  sale  is 
not  equivalent  either  to  a  rescission 
or  a  breach.    It  simply  relieves  the 


vendor  from  his  agreement  to  give 
credit."  Pardee  v.  Kanady,  100  cL  ~ 
121,    126,   2  NB  886. 


[a]  jL  genasal  aaBtmainit  by  ,« 
oonozatloa  fov  tt«  beaeflt  of  tb 
ereitton  does  not  per  se  constitute 
a  breach  of  its  outsttuidlng  contracls 
to  do  work  or  perform  services  for 
third  persona,  nor  does  it  amount  to 
a  rescission  thereof.  Matter  of  Car- 
ter, 21  App.  Dlv.  H8.  47  NYS  383 
[aff  155  N.  Y.  627  mem,  49  NE  1094 
mem]. 

BS.  Ontral  Trust  Co.  v.  ChicaKo 
Auditorium  Assoc,  240  U.  S.  681,  (6 
SCt  412,  60  U  ed.  811,  LRA1917B 
680. 

"Proceedings,  whether  voluntavy 
or  Involuntary,  resulting  in  an  ad- 
judication of  bankruptcy,  are  the 
eouivalent  of  an  anticipatory  breach 
or  an  executory  agreement."  Cen- 
tral Trust  Co.  v.  Chicago  Auditorium 
Assoc,  240  U.  S.  681.  592,  36  SCt  412. 
GO  L.  ed.  811,  LRA1817B  680.  See 
Welch  V.  San  Cristobal.  7  Porto  RlCo 
Fed.  311  (holding  that  the  doctrine 
of  anticipatory  breach  applied  where 
a  defendant  placed  It  out  of  lis 
power  to  j[)erform  a  contract  by  go- 
ing Into  the  hands  of  a  receiver)',  v 

I  a]  Baasoa  for  mls.^ — "Commsr- 
cl.al  credits  are,  to  a  large  extent, 
based  upon  the  reasonable  expecta- 
tion that  pending  contracts  of  ac- 
knowledged validity  will  be  per- 
formed in  due  course;  and  the  same 
principle  that  entitles  the  promisee 
to  continued  willingness  entitles  him 
to  continued  ability  on  the  jiart  of 
the  promisor.  In  short,  it  must  be 
deemed  an  implied  term  of  every 
contract  that  ttie  promisor  will  not 
permit  himself,  through  Insolvency 
or  acts  of  bankruptcy,  to  be  disabled 
from  making  performance;  and.  In 
this  view,  bankruptcy  proceedings 
are  but  the  natural  and  legal  conse- 
quence of  something  done  or.  omit- 
ted to  be  done  by  the  bankrupt,  in 
violation  of  his  engagement."  t!en- 
tral  Trust  Co.  v.  CThlcago  Auditorium 
Assoc,  240  U.  8.  581,  691,  36  SCt  412. 
CO  L.   ed.   811,  LRA1917B  580. 

B6.  Roberts  v.  W.  H.  Hughes  Co., 
86  Vt.   76,    83   A   807.  , 

BT.  IT.  S. — Central  Trust  Co."  'v. 
Chicago  Auditorium  Assoc.,  240  U.  8. 
581,   36   SCt  412.   60  iJ  ed.   811,  LRA 
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ItilB  (80;  Roehm  v.  Borst,  178  U. 
B.  1,  80  set  7S0,  44  L.  ed.  9S8;  Colo- 
rado Tula  Marble  Co.  v.  Collins,  280 
Fed.  78,  144  CCA  378;  RoUar  v. 
l4eonard,  229  Fed.  607,  143  CCA  629; 
Donati  V.  Cleveland  Grain  Co..  221 
Fed.  168,  187  CCA  68;  Allegheny  Val- 
ley Brick  Co.  V.  W.  Raymond  Co., 
419  Fed.  477,  136  CCA  189;  Sperry, 
,  etc.,  Co.  V.  O'Neill-Adams  Co..  186 
Fed.  881,  107  CCA  337;  H.  T.  Smith 
Co.  V.  Mlnetto-Merlden  Co.,  168  Fed. 
7T7;  Barker,  etc.,  Lumber  Co.  v.  Ed- 
ward Hlnes  Lumber  Co.,  137  Fed. 
800;  Northrop  v.  Mercantile  Trust, 
fete:,  Co.,  119  Fed.  969;  Horst  v. 
Roehm,  84  Fed.  565  (aff  91  Fed.  845, 
33  CCA  BBO  (atf  178  U.  S.  1,  20  SCt 
ItO.  44  L.  ed.  958)];  Dlngley  T.  Oler, 
IIT  Ui  S.  490.  11  Fed.  872  [rev  on 
qther  grounds  6  SCt  860,  29  L.  ed. 
984];  Oedenaburg,  etc..  R.  Co.  ▼. 
Boaton,  etc.,  R.  Corp.,  4  Fed.  64;  Grau 
T.  McVtcker,  10  F.  Cas.  No.  6,708,  8 
Bi«8.  13. 

Ala.— rMcAlIister-Cooian  Co.  v.  Mat- 
thews,' 167  Ala.-  861,  62  S  416,  140 
AittSR  48. 

•'Ark. — ^Wendt  r.  Ismert-Hlncke 
MHUhg  Co..  10.7  Ark.  106,  164  SW 
194:  Ingham  Lumber  Cot  v.  Inger- 
«6U,  98  Ark.  447,  126  SW  139,  20 
AnriCas  1002. 

Cat. — ^Alderson  v.  Houson.  164  Cat. 
I,, 96  F  884;  Simmons  v.  Sweeney,  13 
Ck\.  A.  283,  109  P  266:  Cabrera  v. 
Payrte,  10  Cal.  A.  675,  108  P  176. 

•Conn. — ^Bridgeport  v.  .^tna  Ins. 
<%,.  9»  A  6*6. 

D,  C.~^LandTolght  t.  Paul,  27  App. 

Fla. — Hall  T.  Northern,  etc,  Co.,  66 
ria.  242,  46  .8  178,  180  [cit  Cyc]; 
Thompson  V.  Kyle,  89.  Fla.  682,  28  S 
18,  .68  AmSR  193. 

Oa. — Robson  v.'  Hale,  139  Ga.  768, 
T8  SB  177;  Crosby  v.  Georgia  Realty 
Co.,  188  Oa.  746,  76  BE  38;  Timmer- 
man  T.  Stanley,  128  Ga.  860,  SI  SB' 
76«;  1  LRANS  379;  Watson  v. 
Columbia  Min.  Co^;,  118  Oa.  603,  45 
SB  460;  Smith  V.  Oeorgia  Loan,  etc.. 

8 p..  113  Oa.  976,  89  SB  410;  Hines  v. 
areton-Cole    Co.,    9    Oa.   A.    778,    78 
SB  191. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Richards,  162  III.  69,  88  NB  773,  30 
VRA  33;  Kadlsh  T.  Toung,  108  111. 
:itO,.4J(  AmR  648;  Fox  v.  Kltton,  19 
III!  €19:  Chicago  Title,  etc,  Co.  v. 
Sagola  Lumber  Co.,  148  III.  A.  833 
—       .-     .,    jjj,    2g2].    Hull 

■ " " ;  Lockport  v. 

Fngesette  v. 

HcGiLvray.   63   111.  A.   461.     See  Bar- 

■  ito*"  Stove  Co.  V.  Consolidated  Ad- 
Snstment  Co..  176  111.  A.  449. 

.     Ind.— Kurt«  V.  Frank.  76   Ind.   594, 

"40;  An<R  276;  Indiana  Life  Endow- 
Yneht  Co.  v.  Carnlthan.  (A.)  1Q9  NB 

'  851';  Indiana  Life  Endowment  Co.  v. 
Reed,  64  Ind.  A.  460.  103  NB  77,  81 
[cit  Cyc]. 

Iowa. — Waterman  v.  Bryson,  158 
NW  486LInman  Mfg.  Co.  v.  American 
Cereal  Co..  124  Iowa  787,  100  NW 
860:  MCCormlck  v.  Basal.  46  Iowa 
285;  Holloway  v.  Orlfflth.  32  Iowa 
409.  7. AmR  208;  Crabtree  v.  Messer- 
SOiith;  19   Iowa  179. 

'J&h. — ^Draper  v.  Miller.  92  Kan. 
696;  in,  l\l.P  1014  (cit  Cyc];  Thur- 
ber  V.  RyanLiZ  Kan.  453;  Kennedy  v. 
Rpdgeta,  2  Kan.   764.  44  P  47:  Ken- 

'Vnsay  'v.   Rodgers,   2  Kan.  A.   764,   44 

..P  41. 

Ky, — Globe  FertlUxer  Co.  v.  Ten- 
nei/ee  Phosphate  Co.,  85  SW  1177.  27 
KyL  6^6;  Walllngford  T.  Aitkins,  72 
SW  794,  24  KyL  1995. 

La.-r-AngelloE    v.    RivoUet,     2     La. 
.  Ann.  ;6B2./^ 

■  'Mel— Hobbs  V.  Moore,  86  Me.  517, 
jp  A  110. 

Md-TrEckenrode  v.  Canton  Chemi- 
cal .Co., '56  Md.  61;  Dugan  v.  Ander- 
son.  26  Md.   667,    11    AmR   609. 

Mich.— Piatt  v.  Brand.  26  Mich. 
178;  Hosmer  v.  Wilson.  7  Mich.  294, 
7*  XmD  716. 

Mini«. — Grand  Porks  Lumber  Co.  v. 
McClure'.  Logging  Co..  103  Minn.  471, 
116  NW  406:  Matteson  v.  U.  S.,  etc.. 
lABd  Oo.t,  »03  Minn.  407.  410.  116  NW 
las    t'cit   Cyc];   Alger-Powler   Co.   v. 


Sagola  Lumber  Co.,   148 
'faff.  242    III.    468,    96    NB 
't.^Croft,   132  111.  A.  509; 
Slifelds,   87   111.  A.   160;   I 
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Tracy,  98  Minn.  482,  107  NTF  1124: 
Smith  v.  Barrlnger,  37  Minn.  94,  33 
NW   118. 

Mo. — Manske  v.  Goldenberg,  149 
Mo.  A  12,  129  SW  32;  Claes,  etc.. 
Mfg.  Co.  V.  MoCord.  65  Mo.  A.  507; 
Gabriel  v.  AkinsviUe  Pressed  Brick 
Co.,   57   Mo.   A.   620. 

NT.  H. — Lamoreaux  v.  Rolfe,  36  N. 
H.   33. 

N.  J. — Samel  v.  Super,  86  N.  J.  L. 
101,  88  A  964;  Holt  V.  U.  S.  Security 
L.  Ins.  Co.,  74  N.  J.  L.  796,  67  A 
118.  11  LRANS  100,  12  AnnCas  1106; 
O'Neill  V.  Supreme  Council  A.  I...  H.. 
70  N.  J.  L.  410,  67  A  463,  1  AnnCas 
422;  'Vlckers  v.  Blectrozone  Com- 
mercial Co.,  67  N.  J.  L.  666,  62  A  467. 

N.  M.— -New  Mexico-Colorado  Coal, 
etc..  Co.  v.  Baker,  21  N.  M.  581.  157 
P  167. 

N.  T. — Tanenbaum  v.  Federal 
Match  Co..  189  N.  Y.  75,  81  NB  566; 
Wlndmuller  v.  Pope,  107  N.  Y.  674 
mem,  14  NE  486;  Ferris  'V.  Spooner, 
102  N.  Y.  10,  6  NB  773;  Shaw  v.  Re- 
public L.  Ins.  Co..  69  N.  Y.  286; 
Howard  v.  Daly,  61  N.  Y.  362,  19 
AmR  286;  Brunge  v.  Koop,  48  N.  Y. 
226,  8  AmR  546;  Dillon  v.  Anderson. 
43  N.  Y.  231;  Burtis  v.  Thompson,  42 
N.  Y.  248.  1  AmR  516;  Taylor  v. 
Bradley.  39  N.  Y.  189.  100  AmD  416: 
Lee  V.  Decker.  3  Abb.  Dec.  53,  2 
Transcr.  A.  248,  6  AbbPrNS  892;  Sey- 
mour v.  Warren.  114  App.  Dlv.  818, 
100  NY3  267  [rev  47  Misc.  316,  93 
NYS  661,  and  aff  190  N.  Y.  612  mem. 
83  NB  1131  mem];  Flagg  v.  FIsk,  93 
App.  Dlv.  169,  87  NYS  630  faff  179 
N.  Y.  690  mem,  72  NB  1141  mem]: 
Clegg  V.  New  York  Newspaper  Union,, 
72  Hun  895,  25  NYS  665;  Calowaert 
V.  Schapiro,  90  Misc.  301,  162  NYS 
1016;  Blankoff  v.  Leiinnan,  157  NYS 
848 

N.  D. — Hart-Parr  Co.  v.  Finley,  31 
N.  D.  180,  163  NW  137,  LRA191BB 
861  foverr  Stanford  v.  McGlll,  6  N. 
D.  636,  72  NW  938.  38  LRA  760]. 
See  also  Davis  v.  Bronson,  2  N.  D. 
300,  50  NW  836,  33  AmSR  783,  16 
LRA  666  (holding  that  after  renunci- 
ation adverse  party  could  not  go  on 
and  perform). 

Oh. — Standard  Tobacco,  etc,  Co.  v. 
Loeb,  24  Oh.  Clr.  Ct.  N.  S.  885; 
Schmltt  V.  Schnell,  14  Oil.  Clr.  Ct. 
153,   7  Oh.  Cir.  Dec.  657. 

Okl. — Deming  Inv.  Co.  v.  Christen- 
sen,  159  P  663,  667  felt  Cyc). 

Pa. — ^Zuck   V.    McClure,   98   Pa.    541. 

Tenn. — Brady  v.  Oliver,  126  Tenn. 
696,  147  SW  1136,  41  LRANS  60, 
AnnCasl913C   376. 

Tex. — Greenwall  Theatrical  Circuit 
Co.  V.  Markowltz.  97  "Dex.  479,  79  SW 
1069,  65  LRA  302;  Burton  v.  Stayner, 
(Civ.  A.)  182  SW  394;  Walker  (5rain 
Co.  v.  Denison  Mill,  etc.,  Co.,  (Civ. 
A.)  178  SW  566,  659  [quot  (3ycJ; 
Crawford  v.  Wellington  R.  Commit- 
tee. (Civ.  A.)  174  SW  1004;  National 
Equitable  Soc  v.  Tennlson,  (Civ.  A.) 
174  SW  978.  981  felt  Cyc]:  Bost 
v.  McCrea.  (Civ.  A.)  172  SW  661, 
662  [cit  Cyc];  Young  v.  Miami 
Bank,  (Civ.  A.)  161  SW  486,  442  [cit 
Cyc];  South  Texas  Tel.  Co.  v.  Hunt- 
ington, (Civ.  A.)  121  SW  242:  Marko- 
wlta  v^.  Greenwall  Theatrical  Circuit 
Co.,  (Civ.  A.)  75  SW  74,  317;  Kll- 
gore  V.  Northwest  Texas  Baptist 
Educational  Soc,  (Civ.  A.)  37  S'W  473 

irev   on   other  grounds   90   Tex.   188, 
7   SW  698]. 

■Va. — Mutual  Reserve  Fund  Life 
Assoc.  V.  Taylor,  99  "Va.  208,  87  SB 
864. 

Wash. — Castle  Rock  ▼.  Furth,  78 
Wash.  47,  138  P  817. 
„  ■W.  Va^— Bare  v.  Victoria  Coal,  etc, 
Co.,  78  W.  Va.  632,  80  SB  941;  bavis 
V.  Grand  Rapids  School-Furniture 
Co.,  41  W.  Va.  717,  24  SB  680;  James 
V.  Adams,   16  W.  Va.  246. 

Wis. — Woodman  v.  Blue  Grass 
Land  Co.,  125  Wis.  489,  108  NW  236, 
104  NW  920. 

Eng. — Roper  v.  Johnson,  !•.  R.  8  C. 
P.  167;  Frost  v.  Knight.  L.  R.  7 
Bxch.  Ill;  Elderton  v.  Emmons,  6 
C.  B.  160.  60  ECL  160,  136  Reorint 
1213;  Danube,  etc..  R.,  etc„  Harbour 
Co.,  Ltd.  v.  Xenos.  11  C.  B.  N.  S.  152, 
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13  C.  B.  N.  S.  825,  106  ECL  826.  14> 
Reprint  3251:  Bowdell  v.  Parsons,  10 
East  359,  108  Reprint  811;  Avery  t. 
Bowden,  6  E.  &  B.  714,  85  ECL  714, 
119  Reprint  647;  Hochster  v.  De  la 
Tour,  2  B.  C.  B.  678,  75  ECL  678,  118 
Reprint  922.  20  EngL&Eq  157,  6 
BRC   676. 

B.  C. — Paterson  Timber  Co.  v.  Can- 
adian Pac.  Lumber  Co..  15  B.  C.  226. 

14  WestLR    598. 

Man. — Donogh    v.    Moore.    22    Man. 

79.  2  DomLR  525.  20  WestLR  334. 
Ont. — Bradley  v.  Bgan.  11  OntWR 

944;  Dallea  v.  Taylor,  34  U.  C.  Q 
B.    12. 

Newfoundl. — Johnson  v.  Finlay,  6 
Newfoundl.  868. 

"There  has  been  some  confusion  on 
this  subject  by  reason  of  the  use  of 
the  term  'rescission'  in  connection 
therewith.  If  there  be  a  complete 
rescission  of  a  partially  executed 
contract  there  is  no  cause  of  action 
on  the  contract,  but  the  only  remedy 
of  the  party  who  baa  not  been  In  de- 
fault IB  a  suit  upon  a  quantum 
meruit.  But  the  confusion  between  a 
breach  of  contract  and  a  mutual 
rescission  results  in  a  confusion  as 
to  the  remedy."  Colorado  Yule 
Marble    Co.    v.    CoUlns,    280    Fed.    78, 

80.  144   CCA   376. 

"Where  a  contract  embodies  mutual 
and  interdependent  conditions  and 
obligations,  and  one  party  either  dis- 
ables himself  from  performing,  or 
prevents  the  other  from  performing, 
or  repudiates  in  advance  his  obliga- 
tions under  the  contract  and  refuses 
to  be  longer  bound  thereby,  com- 
municating such  repudiation  to  the 
other  party,  the  latter  party  is  not 
only  excused  from  further  perform- 
ance on  his  part,  but  may,  at  his  op- 
tion, treat  the  contract  as  terminated 
for  all  purposes  of  performance,  and 
maintain  an  action  at  once  for  the 
damages  occasioned  by  such  repudia- 
tion, without  awaiting  the  time  fixed 
by  the  contract  for  performance  by 
the  defendant."  O'Neill  v.  Supreme 
Council  A.  L.  H.,  70  N.  J.  L.  410. 
412,   67  A  463,  1  AnnC^as  422. 

"It  seems  clear,  both  upon  princi- 
ple and  by  authority,  that  where  one 
party  to  an  executory  contract  re- 
fuses to  treat  it  as  subsiBtlng  and 
binding  upon  him,  or  by  his  acts 
and  conduct  shows  that  ne  has  re- 
nounced it  and  no  longer  considers 
himself  bound,  by  it,  there  is,  in  legal 
effect,  a  prevention  of  perform- 
ance by  the  other  party,  and  It 
can  make  no  difference  whether  the 
contract  has  been  j>artially  per- 
formed or  the  time  for  performance 
has  not  yet  arrived;  nor  Is  it  impor- 
tant whether  the  renunciation  be  by 
declaration  of  the  party  that  he  will 
be  no  longer  bound,  or  by  acts  and 
conduct  which  clearly  evince  thaf 
that  determination  has  been  reached 
and  is  being  acted  upon.  It  would 
seem  clear,  on  principle  that  a  mere 
declaration  of  tne  party  of  an  inten- 
tion not  to  be  bound,  or  acts  and 
conduct  In  repudiation  of  the  con- 
tract, will  not  of  themselves  amount 
to  a  breach,  so  as  to  create  an 
effectual  renunciation  of  the  contract. 
for  one  party  cannot  by  any  act  or 
declaration,  destroy  the  Unding  force 
and  efficacy  of  tne  contract.  .  .  . 
As  BcUd  by  Bowen,  L.  J.,  in  John- 
stone v.  Milling,  16  Q.  B.  D.  460:  'Its 
real  operation  appears  to  be  to  give 
the  promisee  the  right  of  electing 
either  to  treat  the  declaration  as 
brutum  fulmen,  and  holding  fast  to 
the  contract  to  wait  till  the  time  for 
Its  performance  has  arrived,  or  to 
act  upon  it,  and  treat  tt  as  a  final 
assertion  by  the  promisor  that  he  Is 
no  longer  bound  by  the  contract,  and 
a  wrongful  renunciation  of  the  con- 
tractual relation  Into  which  he  has 
entered.  ...  If  he  does  so  elect  it 
becomes  a  breach  of  contract,  ana 
he  can  recover  upon  It  as  such. 
Upon  the  election  to  treat  the  renun- 
ciation, whether  by  declaratloa  or 
by  acts  and  conduct,  as  a  breach  of 
the  contract,  the  rights  of  the  parties 
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the  same  whether  the  eontract  is  wholly  exeeuto^ 
or  has  been  partially  ezecnted."* 

In  MassachiUAttB  and  Kebruka  this  rule  is  not 
recognized.'* 

Election  of  remediea.  Where  there  has  been  a 
renunciation  of  an  executory  contract  by  one  party, 
the  other  party  has  a  right  to  elect  between  the  fol- 
lowing remedies:"*  (1)  To  rescind  the  contract  and 
pursue  the  remedies  based  on  such  a  rescission.*^ 
(2)  To  treat  the  contract  as  still  binding  and  wait 
until  the  time  arrives  for  its  performance,  and  at 
sueh  time  to  bring  an  action  on  the  contract  for 
breach.**  (3)  To  treat  the  renunciation  as  an  im- 
mediate breach  and  sue  at  once  for  any  damages 


which  he  may  have  sustained.**  Where  a  party 
elects  to  regard  the  contract  as  at  an  end  on  the 
refusal  of  the  other  party  to  perform,  it  is  not 
necessary  that  he  bring  his  action  at  once,  but^he 
may  eridence  his  election  by  other  acts.**  A  will- 
ingness and  readiness  to  perform  on  the  part  of  one 
party  to  a  contraef,  without  any  demand  on  the 
other  party  who  has  wrongfully  refused  perform- 
ance, or  without  doing  anything  which  places  the 
latter  in  a  worse  condition  or  increases  the  rights 
or  immunities  of  the  wrongdoer,  does  not  show  that 
be  has  not  accepted  the  other's  renunciation  as 
final.** 
Other  party  naed  not  perform.    Where  one  party 


are  to  be  regarded  aa  then  culmlnat- 
lag.  and  the  oontraotual  relation 
ceaaea  to  exlat,  except  for  the  pur- 
pose of  malntalnlna  the  action  for 
the  recovery  of  damaaea.  These 
vlewB  are  amply  auatalned  by  nu- 
merous decided  cases."  Lake  Shore, 
etc..  R.  Co.  V.  Richards.  162  111.  6(, 
89.  38  NB  773,  30  L.RA  33. 

[a]  Beaaons  for  mla<— (1)  In  the 
leadina  English  case  the  court  baaed 
the  doctrine  on  the  ground  that 
where  there  Is  a  contract  to  do  an 
act  on  a  future  day  there  Is  a  rela- 
tion constituted  between  the  parties 
in  the  meantime  by  the  contract,  and 
they  Impliedly  promise  that  In  the 
meantime  neither  will  do  anything  to 
the  prejudice  of  the  other  Inconsist- 
ent with  that  relation.  Hochster  t. 
De  la  Tour,  2  E.  &  B.  678,  75  BCL 
678.  118  Reprint  922,  20  BngL&Eq 
157.  6  ERC  576.  (2)  In  a  later  case 
it  was  said:  "The  promisee  has  an 
inchoate  right  to  the  performance  of 
the  bargain,  which  becomes  complete 
when  the  time  for  performance  has 
arrived.  In  the  mean  time  he  has  a 
right  to  have  the  contract  kept  open 
as  a  subsisting  and  effective  con- 
tract. Its  unimpaired  and  unlm- 
peached  efficacy  may  be  essential  to 
his  interests."  Frost  ▼.  Knight,  L. 
R.  7  Eixch.  Ill,  114:  Anson  Contracts 
p   290. 

[bl  a— ding  sad  well  oonsidnad 
caaan  discussing  various  phases  of 
this  rule:  Roebm  v.  Borst,  178  U.  S. 
1,  20  set  780.  44  U  ed.  953  [aft  91 
Fed.  34S.  33  CCA  550]:  Barker,  etc., 
Lumber  Co.  v.  Edward  Hlnes  Lum- 
ber Co..  137  Fed.  800  (where  San- 
born, J.,  takes  up  the  question  of 
anticipatory  breach  due  to  partial 
destruction  of  subject  matter) ;  Lake 
Shore  R.  Co.  v.  Richards,  152  111.  69, 
38  NE  773,  30  LRA  83;  West  v.  Bech- 
tel.  125  Mich.  144,  84  NW  69.  51  LRA 
791  (where  the  English  cases  are  col- 
lated and  discussed):  O'Neill  v.  Su- 
preme Council  A.  L.  H.,  70  N.  J.  L. 
410,  S7  A  468.  1  AnnCas  422;  Frost  v. 
Knight,  L.  R.  7  Exch.  Ill  (where  a 
person  promised  to  marry  a  woman 
upon  his  father's  death,  but  during 
his  father's  lifetime  renounced  the 
agreement);  Hochster  v.  De  la  Tour, 
2  E.  ft  B.  678.  75  ECL  678,  118  Re- 
print 922,  20  EngL&Eq  157,  6  ERC 
S76  (where-  a  person  engaged  an- 
other to  act  as  Ills  courier,  the  em- 
Jloyment  to  commence  three  months 
rom  time  of  engagement,  but  two 
months  before  the  service  was  due 
notlfled  him  that  he  would  not  re- 
quire  his   services). 

Baakraptoy  or  ijitolTvaaf  aa  *•- 
aimrtatina  see  supra  |  724. 

68.  Central  Trust  Co.  v.  Chicago 
Auditorium  Assoc,  240  U.  S.  681,  36 
set  412,  60  L.  ed.  811,  LRA1917B  680; 
Roehm  v.  Horst.  178  U.  S.  1.  20  SCt 
780.  44  L.  ed.  953  [aff  91  Fed.  346, 
33  CCA  850];  Colorada  Yule  Marble 
Co.  V.  Collins,  230  Fed.  78,  144  CCA 
376;  Torrey  v.  Shea,  29  Cal.  A.  313, 
155  P  820;  Landvolgt  v.  Paul,  27  App. 
(D.  C.l  423;  Browning  v.  North  Mis- 
souri Cent.  R.  Co.,  (Mo.)  188  SW  143. 

[a]  ••»  U  vaiU  tarn*  that  there  U 
a  dIatlBetloa  made  in  the  authorities 
with  reference  to  contracts  which 
still  are  wholly  executonr  and  are 
to  be  performed  In  the  future;  bat 
the  distinction  i>ertalns  to  that  which 


would  constitute  a  breach  of  such 
contracts.  Where  the  contract  is 
wholly  executory  there  must  be  some 
express  and  absolute  refusal  to  per- 
form, or  some  voluntary  act  on  the 
part  of  the  individual  which  renders 
it  Impossible  for  him  to  perform,  in 
order  to  constitute'  an  anticipatory 
breach  for  which  an  action  will  lie. 
Whereas  by  a  partially  executed  con- 
tract the  breach  may  result  from  a 
failure  to  perform  some  of  the  pro- 
visions of  the  contract.  But  in 
either  case,  after  a  breach  by  one 
party,  the  rights  of  the  other  party 
and  his  remedies  are  the  same 'as  to 
the  unexecuted  provisions  of  the  con- 
tract. Howard  v.  Daly,  61  N.  T.  362, 
19  AmR  28e."  QaNun  T.  Palmer,  202 
N.  Y.  483,  489,  96  NB  99,  36  LRANS 
922. 

S9.  (^rstens  v.  McDonald,  38 
Nebr.  858,  57  NW  767;  Hlxson  Map 
C^.  v.  Nebraska  Post  Co.,  5  Nebr. 
(Unoff.)  388,  98  NW  872.  See  O'Neill 
V.  Supreme  Council  A.  L.  H.,  70  N.  J. 
L.  410.  414,  67  A  463.  1  AnnCas  422 
(where  the  court  said:  "So  far  as 
observed,  the  only  states  dissenting 
from  the  doctrine  are  Massachusetts, 
Nebraska  and  North  Dakota.  Daniels 
V.  Newton,  114  Mass.  630,  19  AmR 
384;  Carstens  v.  McDonald,  38  Nebr. 
868,  67  NW  767;  King  v.  Waterman, 
55  Nebr.  324,  75  NW  830;  Stanford  v. 
McGllI.  6  N.  D.  536,  72  NW  938.  38 
LRA  760.  The  latter  decision  is 
based  partly,  and  the  Nebraska  deci- 
sions principally,  upon  the  authority 
of  Daniels  v.  Newtun,  supra,  which  Is 
the  leading  case  upon  this  side  of  the 
question.  It  Is  there  held  that  a 
mere  refusal  of  performance  by  the 
promisor,  before  the  time  tor  per- 
formance arrives,  cannot  form  a 
ground  of  damages.  But  in  Parker 
V.  Russell,  133  Mass.  74,  it  was  held 
a  refusfU  of  performance  of  a  sub- 
stantial part  of  the  contract,  after 
the  time  for  entering  upon  perform- 
ance has  begun,  entitles  the  injured 
party  to  treat  the  entire  contract  as 
absolutely  broken,  and  to  recover  im- 
mediately his  damages,  based  upon 
the  whole  value  of  the  contract.  In- 
cluding compensation  for  nonper- 
formance In  the  future  as  well  aa  In 
the  past.  In  Ballou  v.  Billings,  136 
Mass.  307,  it  was  held  that  for  pur- 
poses of  rescission  by  the  promisee 
notice  that  the  promisor  will  not  per- 
form has  the  same  effect  as  an  actual 
breach.  These  and  other  case^  show 
that  even  In  Massachusetts  the  rea- 
soning on  which  the  '  decision  In 
Daniels  v.  Newton,  supra  was  based 
is  hardly  carried  to  its  logical  con- 
clusion. Whltten  V.  New  England 
Live  Stock  Ins.  Co.,  165  Mass.  343.  43 
NB  121;  Paige  v.  Barrett.  151  Mass. 
67.  23  NE  725;  Lowe  v.  Harwood,  139 
Mass.  133.  29  NE  538;  Jewett  V. 
Brooks,  134  Mass.  505").  The  rule 
in  North  Dakota  Is  now  in  accord 
with  the  general  rule  see  supra  note 
67. 

fa]  za  aUMwaebmetts  (1)  it  is 
held  that  in  order  to  charge  one  in 
damages  for  breach  of  an  executory 
personal  contract  the  other  party 
must  show  a  refusal  or  neglect  to 
l>erform  at  a  time  when  ana  under 
such  circumstances  that  he  Is  or  may 
be  entitled  to  require  performance. 


Daniels  v.  Newton,  114  Mass.  530,  19 
AmR  384-  Carpenter  v.  Holcomb,  105 
Mass.  280;  Hapgood  v.  Shaw,  106 
Masa  276:  Pomrqy  v.  Gold,  2  Mete. 
600;  Prasler  v.  Cfushman,  12  Mass. 
277.  (2)  In  Daniels  v.  Newton,  su- 
pra. Wells,  J.,  said  that  this  was 
undoubtedly  the  interpretation  of  the 
common  law  in  all  the  earlier  deci- 
sions, and  cited  Lovelock  v.  Frank- 
lyn.  8  Q.  B.  371,  &«  TSXTL,  371.  llfi 
Reprint  916;  Ripley  v.  McClure,  4 
Exch.  345,  164  Reprint  1246;  PhlU- 
potts  V.  Evans,  5  M.  &  W.  475,  151 
Reprint  300.  (3)  But  when  a  part 
only  of  the  goods  has  been  delivered 
under  an  entire  contract  of  sale,  and 
one  party  refuses  to  complete  It  by 
delivering  or  accepting  the  re- 
mainder, the  other  party  may  then 
elect  to  treat  such  refusal  as  a 
repudiation  or  rescission  of  the  un- 
fulflUed  part  of  the  contract.  Mans- 
field V.  Trigg,  113  Mass.  360.  (4) 
If  the  seller  refuse  to  deliver,  the 
purchaser  may  recover  back  any  ex- 
cess of  purchase  money  that  has 
been  paid  by  him  beyond  the  price  of 
what  has  bein  delivered.  Mansfield 
V.  Trigg,  113  Mass.  350;  Hill  v. 
Rewee,  11  Mete.  268.  (5)  If  the 
breach  of  contract  on  the  part  of 
the  seller  Is  only  in  the  quality  of 
the  goods,  the  other  party  cannot 
convert  that  Into  a  rescission,  but 
must,  If  he  Intends  to  rescind  at  all. 
rescind  in  toto.  Barrle  v.  Earle.  143 
Mass.  1,  8  NE  639,  58  AmR  126;  A. 
K.  Young,  etc.,  Mfg.  Co.  v.  Wakefield, 
121  Mass.  91;  Mansfield  v.  Trigg,  113 
Mass.  350;  Morse  v.  Brackett,  98 
Mass.  205;  Clark  v.  Baker,  6  Mete. 
452.  (6)  This  distinction,  and  the 
principle  on  which  it  rests.  Is  applic- 
able to  defendant  resisting  payment 
as  well  as  to  a  plaintiff  seeking  to 
recover  back  what  he  has  overpaid. 
Mansfield  v.  Trigg,  supra. 

60.  See  cases  infra  notes  61-63. 

61.  Besolasloa  upon  abandoainaBt 
of  coutxact  see  supra  i  668. 

6a.     See  cases  infra  notes  78-80. 

63.  U.  S.— Weld  v.  Victory  Mfg. 
Co.,  206  Fed.  770;  (Jolden  Cycle  MIn. 
Co.  V.  Rapson  Coal  Co.,  188  Fed.  179, 
-112  OCA  96;  Canada-Atlantic,  eta, 
SS.  Co.  V.  Flanders,  165  Fed.  321,  91 
CCA  307  [aff  161  Fed.  378]. 

Cal. — Rauer's  Law,  etc.,  Co.  v.  Har- 
rell,  32  Cal.  A.  45,  162  P  125. 

Ga. — Ford  v.  Lawson,  133  Ga,  237, 
65  SE  444;  Smith  v.  Georgia  Loan, 
etc.,  Co.,  113  Ga.  975,  39  SE  410. 

III.— Stoneklng  v.  Long,  14^  111.  A. 
203;  Shields  v.  Carson.  102  111.  A.  38. 

Mo.- — Class,  etc,  Mfg.  Co.  v.  Mc- 
Cord,  65  Mo.  A.  SO'T. 

Oh. — Hanna  v.  Crosier,  16  Oh.  CIr. 
Ct.  N.  S.  49. 

Or. — Krebs  Hop  Co.  v.  Llvesley.  69 
Or.  574,  114  P  944,  118  P  166,  AnnCas 
1918C  768. 

Tex. — Greenwall  Theatrical  Circuit 
Co.  V.  Markowitx.  97  Tex.  479.  79  SW 
1069,  65  LRA  302. 

W.  Va. — Bare  v.  Victoria  (>>al,  etc., 
Co.,  75  W.  Vs.  632,  80  SE  941. 

Man. — Donough  v.  Moore,  22  Man. 
79,  2  DomLR  525,  20  WestLR  334. 

64,  McCowan  v.  McKay,  13  Man. 
590. 

66.  Mutual  Reserve  Fund  Ufe 
Assoc.  V.  Taylor,  99  Va.  208,  37  SO 
854.     And    see    Bperry,    etc..    Ob.    t. 
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renonnees  the  eontraot  and  refuses  to  perform,  the 
other  party  is  excused  from  performance  on  his 
side,**  this  beiag  a  code  provision  in  some  jurisdic- 
tipns.*^  But  it  should  be  noted. that  the  repudia^ 
tion  of  the  contract  by  one  party  cannot  be  held 
equivalent  to  performance,  or  a  legal  excuse  for 
nonperformance  by  the  other 'party  of  conditions 
precedent,  so  as  to  authorize  a  recovery  as  for 
performance  of  such  conditions.** 

Sacoessive  oonditioas  precedent.     The  rule  just 
stated  is  applicable,  although  thei  party  seeking  to 


take  advantage  of  the  renunciation  may  have  sev- 
eral conditions  precedent  to  fulfill  which  are  of 
periodical  recurrence.** 

[i  726]  (2)  Limitations  to  Bnle— (a)  Benim- 
dation  Must  Be  Entire.  In  order  that  the  rule  may 
apply,  the  renunciation  must  cover  the  entire  per- 
formance to  which  the  contract  binds  the  promisor."* 

[$  727]  (b)  Unst  Be  Diatlnct  and  TTneanivocaL 
The  renunciation  must  be  absolute  and  unequiv- 
ocal;'* a  mere  expression  of  intention  not  to  per- 
form is  not  enougV'  but  no  precise  form  of  words 


O'NelU-AdamB  Co..  18S  Fed.  231,  lOT 
CCA  3S7  (holding  that  where  a  trad- 
ing stamp  contract  bound  plaintlfC 
to  pay  for  atampa  purchased  during 
one  month  on  or  before  the  fifteenth 
of  the  succeeding  month,  and  on  Jan. 
15,  1909,  It  was  manifest  that  de- 
fendtmt  had  broken  the  contract  and 
Intended  to  continue  doing  so,  plain- 
tiff lost  none  of  Its  rights  to  sue  de- 
fendant for  such  breach  by  with- 
holding the'  installment  due  on 
January  15  for  stamps  purchased  as 
security  for  damages  It  might  expect 
to  recover  in  such  action);  Bologh  v. 
Roof  Maintenance  Co.,  112  NTS 
1104  (holding  that  where  defendajit's 
manager  informed  plaintiffs  that  de- 
fendant could  not  and  would  not  do 
the  work  defendant  had  contracted 
to  do,  plalntlfTs  right  of  action  for 
breach  of  the  contract  then  accrued, 
which  breach  was  not  waived  by 
plaintiff's  subsequent  ineffectual  de- 
mand for  commencement  of  perform- 
ance); McCowan  v.  McKay,  13  Man. 
690  (holding  that  when  the  promisee 
has  rescinded  a  contract  of  sale  of 
ascertained  goods  and  afterward  put 
It  out  of  his  power  to  perform  It  by 
otherwise  disi>08ing  of  some  of  the 
goods,  subsequent  negotiations  on  his 
part  to  Induce  the  promisor  to  take 
other  similar  goods  on  the  same 
terms,  or  offers  to  settle  the  dispute 
for  the  sake  of  avoiding  litigation, 
will  not  necessarily  be  considered  as 
doing  away  with  the  effect  of  the 
previous  rescission). 

68.  U.  S.— Elisa  Lines.  199  U.  S. 
119,  28  set  8,  60  L.  ed.  116.  4  AnnCas 
406. 

,  Ala, — McAIllster-Coman  Co.  v.  Mat- 
thews, 167  Ala.  261,  62  8  416,  140 
AmSR  42. 

D.  C. — ^Landvolgt  v.  Paul,  27  App. 
422 

JFla. — Alachua  Phosphate  Co.  v. 
Anglo-Continental  Ouano  Works,  61 
Fla.  641,  40  S  74;  Alachua  Phosphate 
Co..  V.  Anglo-Continental  (Juano 
Works.  SI  Fla.  143.  40  S  71. 

111. — Russell  V.  Bxcelslor  Stove, 
etc.,  Co.,  120  111.  A.  23. 

Ind. — Foster  v,  Lelnlnger,  23  Ind, 
A.  669,  72  NE  164. 

Iowa — Simmons  v.  Sefrit,  126  NW 
9S,  94  Celt  Cyc]. 

Kan. — ^Draper  v.  Miller,  92  Kan. 
69S,  141  F  1014,  92  Kan.  276,  140  P 
290, 

Mo. — Chapman  v.  Kansas  City,  etc, 
R.  (>>.,  146  Mo.  481,  48  SW  646; 
Holden  v.  Lyons,  17«  Mo.  A.  165.  167 
b«V  811;  Wayland  v.  Western  L. 
Indemn.  Co.,  166  Mo.  A.  221,  148  SW 
626;  Miller  v.  Slgler,  (A.)  69  SW  479. 

Nebr. — Hixson  Map  Co.  v.  Nebraska 
Post  Co..  6  Nebr.  (UnoS.)  388,  98  NW 
872. 

N.  J. — Holt  v.  United  Security  L. 
Ins.,  etc.,  Co.,  76  N.  J,  L.  686,  72  A 
301,  21  LRANS  691;  Holt  v.  U.  S. 
Security  L.  Ins.  Co..  74  N.  J.  L.  798, 
67  A  118,  11  LRANS  100,  12  AnnCas 
1106;  O'Neill  v.  Supreme  Council  A. 
L.  H.,  70  N.  J.  L.  410,  67  A  462,  1 
AnnCas  422. 

N.  T. — Shaw  v.  Republic  L.  Ins. 
Co.,  69  N.  T,  286;  Caluwaert  v. 
Schapiro,  90  Misc.  301.  162  NTS  1016; 
Oey  V.  Dox,  9  Wend.  129,  24  AmD  137. 

"Tex. — Toung  v.  Watson,  (Civ,  A.) 
140  SW  840. 

Vt. — Davis  v.  Bowers  Oranlte  Co., 
76  Vt  28«,  64  A  1084. 


Wash. — Calhoun  v.  Pederson,  86 
Wash.  630,  149  P  26;  McCormIck  v. 
Tappendorf,  61  Wash.  812,  314,  99  P 
2  (quot  Cycl. 

W.  Va. — Lewis  v.  West  Virginia 
Pulp,  etc.,  Co..  76  W.  Va.  108,  84  8B3 
1063:  Gross  v.  Lewis,  64  W.  Va.  488, 
46  SE  174. 

[a]  Bales. — This  rule  Is  frequently 
illustrated  in  the  law  of  sales  of 
goods,  and  is  well  stated  in  an  Eng- 
lish case  thus:  "When  there  Is  an 
executory  contract  for  the  manu- 
facturing and  supply  of  goods  from 
time  to  time,  to  be  paid  for  after 
delivery,  if  the  purchaser,  having 
accepted  and  paid  for  a  portion  of 
the  goods  contracted  for,  gives  notice 
to  the  vendor  not  to  manufacture- 
any  more  as  he  has  no  occasion  for 
them  and  will  not  accept  or  pay  for 
them,  the  manufacturer  having  been 
desirous  and  able  to  complete  the 
contract,  he  may,  without  manufac- 
turing and  tendering  the  rest  of  the 
goods,  maintain  an  action  against  the 
purchaser  for  breach  of  contract;  and 
that  he  Is  entitled  to  a  verdict  on 
pleas  traversing  allegations  that  he 
was  ready  and  willing  to  perform 
the  contract,  that  the  defendant  re- 
fused to  accept  the  residue  of  the 
goods,  and  that  he  prevented  and  dis- 
charged the  plaintiff  from  manufac- 


turing and  delivering  them."    Cort  v. 
Ambergate,  etc.,  R.  Co.,  17  Q.  r 
79  ECL  127,  117  Reprint  1229. 


B.   127. 


67.  See  statutory  provisions, 
[a]     Za      Oallfomla. — Under      Civ. 

Code  I  1440,  providing  that  if  a. party 
to  an  obligation  gives  notice  to  an- 
other before  the  latter  is  In  default 
that  he  will  not  perform  the  same  on 
his  part,  and  does  not  retract  such 
notice  bafore  the  time  at  which  per- 
formance on  his  part  Is  due,  such 
other  party  Is  entitled  to  enforce  the 
obligation  without  previously  per- 
forming or  offering  to  perform  any 
conditions  on  his  part  in  favor  of  the 
former  party.  Bee  Howard  v.  Gal- 
bralth.  13  Cal.  A.  373,  109  P  889; 
Sierra  Land,  etc.,  Co.  v.  Brlcker,  8 
Cal.  A.  190,  86  P  666.  I 

68.  Thompson  v.  Kyle,  39  Fla.  682, 
23  S  12,  63  AmSR  193. 

69.  Shaw  V.  Republic  L.  Ina  Co., 
69  N.  Y.  286. 

TO.  U.  S. — Roehm  v.  Horst,  178  U. 
S.  1,  20  set  780,  44  L.  ed.  963;  Ding- 
ley  V.  Oler,  117  U.  S.  490,  6  SCt  860, 
29  L.  ed.  984. 

Ala. — ^Ackley  v.  Hunter-Benn,  etc, 
Co.,  166  Ala  295,  308,  61  S  964  [quot 
Cyc). 

Cal. — :Rauer's  Law,  etc.,  Co.  v.  Har- 
rell,  32  Cal.  A.  45.  162  P  126. 

111. — Roebling  v.  Lock-Stltch  Fence 
Co.,  130  111. '660,  22  NE  615. 

Ind. — Indiana  Life  Endowment  Co. 
V.  Reed,  54  Ind,  A.  450,  103  NB  77, 
81   [clt  Cyc]. 

N.  D. — Davis  V.  Bronson.  8  N.  D. 
300,  60  NW  836,  38  AmSR  783,  16 
LRA  656. 

Pa. — Obermyer  v.  Nichols,  <  Blnn. 
169.  6  AmD  439. 

W.  Va. — Bannister  v.  Victoria  Coal, 
etc,  Co.,  63  W,.Va.  602,  61  SE  388. 

Eng. — Johnstone  v.  Milling,  16  Q. 
B.  D.  460. 

[a]  XUaatratloas*— (1)  Where  one 
of  the  parties  to  a  contract,  reduced 
to  writing  after  partial  performance 
by  him,  claims  that  there  was  a  sub- 
sequent    oral     modlflcation     thereof. 


denied  bv  the  other  party,  soeh 
denial  will  not  amount  to  a  renun- 
ciation of  the  actual  contract  and 
excuse  performance  on  the  part  of  the 
other  party  so  as  to  give  Immediate 
cause  of  action  as  for  a  breach.  Ban- 
nister V.  Victoria  Coal,  eta,  Co.,  6t 
W.  Va.  502.  61  SE  888.  To  same 
effect  Bare  v.  Victoria  Coal,  etc,  Co., 
73  W.  Va.  <81,  80  SE  941.  <2)  Where 
a  landlord  covenanted  to  repair  the 
premises  at  a  certain  perioa  of  the 
tenancy,  and  before  that  period 
arrived  he  repudiated  the  covenant 
and  the  tenant  at  once  claimed  dam- 
ages for  the  breach.  It  was  held  that 
the  contract  was  the  whole  lease  and 
that  the  anticipatory  breach  of  a 
imrtlcular  covenant  in  it  did  not  en- 
title the  tenant  to  sue.  Johnstone  v. 
Milling,  16  Q.  B.  D.  460. 

71.  U.  S. — Roehm  v.  Horst,  178  U. 
S.  1,  20  SCt  780.  44  L.  ed.  »63  (aff  91 
Fed.  346,  S3  CCA  660]. 

Ala. — ^Ackley  v.  Hunter-Benn,  etc, 
Co.,  166  Ala.  296,  51  S  964. 

Ark. — Majestic  Milling  Co.  v.  <3ope- 
land,  98  Ark.  196,  124  SW  621. 

Cal. — Ruer's  Law.  etc.,  Co.  ▼.  Bar- 
ren, 32  Cal.  A.  46,  162  P  12S. 

Ind. — Indiana  Life  Endowment  Co. 
v.  Camithan.  (A.)  109  NB  854; 
Indiana  Life  Endowment  Co.  v.  Reed, 
64  Ind.  A.  460,  103  NE  77,  81  (dt 
Cycl. 

N.  T. — ^Pennsylvania  Steel  Co.  v. 
Sussweln,  132  App.  Div.  669,  117  NTS 
436;  NaUonal  Contracting  Co.  v.  Hud- 
son River  Water  Power  Co,  110  App. 
Div.  188.  147,  97  NTS  92.  35  NYCiv 
Proc  286  [dt  C!yc];  Mcintosh  v. 
Miner,  87  App.  Div.  483,  65  NTS  1074. 

N.  C. — Edwards  v.  Proctor,  91  SB 
584. 

Tex.— Leonard  v.  KendalL  (Civ.  A.) 
190  SW  788:  Grove  v.  Keeling,  (Ov. 
A.)  176  SW  822:  Provident  lav.  L. 
Assur.  Soc  V.  Elltnger,  (Civ.  A.)  164 
SW  1024. 

W.  Va — Roberts  v.  American 
Column,  etc.,  Co.,  76  W.  Va.  290,  85 
SE  586;  Bare  v.  Victoria  Coal.  etc. 
Co.,  73  W.  Va  682,  80  SB  941;  Ban- 
nister V.  Victoria  Coal,  etc.,  Co.,  63 
W.  Va.  602,  61  SB  338. 
,  Sask. — ^Harris  v.  Gelger.  9  Sask.  L 
216.  29  DomLR  233. 

See  McQuire  v.  J.  Nells  Lumber 
Co..  97  Minn.  293,  298,  107  NW  139 
(whore  It  is  said:  "The  renunciation 
of  a  contract  requires  both  Inten- 
tion to  abandon  it  and  the  external 
action  to  do  so"). 

[a]  "The  traa  mle,  as  we  under- 
stand It,  was  announced  by  Lord  Sel- 
borne  in  Mersey  Steel,  etc,  Co..  Ltd. 
v.  Naylor.  9  App.  C^aa  434,  438,  23  ERG 
616,  as  follows:  Tou  must  look  at 
the  actual  circumstances  of  the  case 
In  order  to  see  whether  the  one  jpany 
to  the  contract  Is  relieved  from  its 
future  performance  by  the  conduct 
of  the  other.  Tou  must  examine 
what  that  conduct  Is,  so  as  to  see 
whether  It  amounts  to  a  renun- 
ciation, to  an  absolute  refusal  to  per- 
form the  contract,  such  as  would 
amount  to  a  rescission  if  he  had  the 
power  to  rescind,  and  whether  the 
other  party  may  accept  it  as  a  reason 
for  not  performing  his  part.' "  Quar- 
ton  v.  American  Law  Book  Co.,  143 
Iowa  617,  626,  121  NW  1009,  31 
LRANS  1. 

78.  U.  S.— Dlngley  v.  Oler.  117  V. 
a.  490,  6  SCt  860,  29  L.  ed.  984;  U.  S. 
v.  Smoot,  16  Wall.  86,  21  L.  ed.  107; 
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is  neeeeaaiy.  The  obligation  of  the  oontraot  being 
created,  a  denial  of  its  existence  is  equivalent  to  a 
repudiation  or  renunciation  of  liability  under  it.** 

[(  728]  (c)  Contract  Must  Be  Bilateral.  The 
eontract  must  contain  interdependent  obligations/* 
and  the  rule  does  not  apply  where  the  contract  is 
exeentoiy  only  on  behalf  of  the  other  party." 
Hence  it  does  not  govern  actions  on  contracts  to 
pay  money  at  times  specified,  where  one  party  has 
completely  executed  the  contract,  and  it  is  execu- 
tory only  on  the  part  of  the  other  party."  No 
action  for  damages  lies  before .  the  time  of  pay- 
ment arrives  against  one  who  disables  himself  from 
paying,  or  who  gives  notice  that  he  will  not  pay  his 
obligations  under  contracts  of  this  kind." 

[$  729]  (d)  Bennndation  May  Be  Rejected. 
If  the  promisee  elects  noi  to  accept  the  renuncia- 
tion and  continues  to  insist  on  the  performance  of 
the  promise,  as  he  may  do,  the  contract  remains  in 
existence  for  the  benefit  and  at  the  risk  of  both 
parties,  and  if  anything  occurs  to  dischaige  it  from 


other  causes,  the  promisor  may  take  advantage  of 
such  discharge."  If  after  the  attempted  renuncia- 
tion by  one  party  to  the  contract  the  other  party 
elects  to  treat  the  contract  as  still  binding  and  to 
await  the  time  for  full  performance,  it  is  incumbent 
on  the  party  making  such  election  to  perform  such 
of  the  obligations  as  may,  in  the  meantime,  devolve 
on  him  under  the  terms  of  the  contract." 

[f  730]  (e)  Benonndsfi  Party  Oannot  Force  Ao- 
ceptaaoe.  The  renouncing  party  cannot  force  the 
other,  nor  is  the  other  bound,  to  sue  for  a  breach  of 
the  contract  before  the  day  fixed  for  performance 
arrives,  and  have  the  damages  assessed  as  of  the 
time  of  the  renunciation.  The  party  keeping  the 
contract,  in  other  words,  need  not  mitigate  the  dam- 
ages by  treating  as  final  the  premature  repudia- 
tion."' It  is,  however,  to  be  observed  that  there  is 
a  decision  to  the  contrary '  effect  in  equity.*' 

[(  731]  (f)  Other  Party  Oannot  Proceed  and 
Oomplete  Contract.  But  after  notice  of  such  re- 
pudiation the  other  party  cannot  go  on  and  com- 


Ifarks  T.  Van  Be>h«n,   86   Fed.   S6t, 

80  CCA  tot. 

O.  C. — LandT<fiKt  V.  Paul,  J7  App. 

Ind. — ^Bailey  v.  Rleketta,  4  Ind.  488. 

Ky. — Hollerbach,  etc..  Contract  Co. 
T.  Wllklns.  ISO  Ky.  Bl.  118  SW  1128. 

Mich. — ^Hosmer  v.  Wilson,  7  Mich. 
894.  74  AmD  716. 

N.  T. — Beneche  y.  Haebler,  88  App. 
DJv.  844,  B8  NTS  U  [aff  168  N.  Y. 
831  mem,  80  NB  1107  ixiem];  Mc- 
intosh V.  Miner,  87  App.  Dlv.  488, 
SE   NTS  1074. 

Pa. — Zuch  y.  MeClure.  98  Pa.  Bll. 

Tex. — Hardeman-Klnr  Lumber  Co. 
y.  Hannpton.  104  Tex.  585,  142  SW  867 
raff  (Civ.  A.)  130  SW  647];  KllKore  v. 
Northwest  Texas  Baptist  Educa- 
tional Soc,  (Cly.  A.)  87  SW  478  [rey 
87  SW  5981. 

Vt. — ^Vlttum  y.  Bstey.   67  Vt.   168, 

81  A  144. 

W.  Va. — SwlKer  v.  Bayman,  66  W. 
Va.  123,  48  SB  839,  107  AmSR  899,  8 
AnnCaa  1030. 

See  Victor  Safe,  etc  Co.  v.  CNell, 
48  W^aah.  178,  183,  98  P  814  fcU  CycJ. 

73.  Hosmer  v.  Wilson,  7  Mich.  294, 
74  AmD  716;  McGulre  v.  J.  Nells 
Lumber  Co.,  97  Minn.  293,  107  NW 
130. 

74.  Roehm  y.  Hprst,  178  U.  S.  1, 
10  set  780,  44  L.  ed.  953;  Oolden 
Cycle  MIn.  Co.  v.  Rapson  Coal  Mln. 
Co..  188  Fed.  179,  112  CCA  95;  Block 
T.  Meridian,  169  Fed.  616.  95  CCA  14; 
-Oiiesa.  v.  Mutual  L.  Ins.  Co.,  169  Fed. 
509.  94  CCA  636  (certiorari  dan  215 
U.  a.  COO,  30  set  400.  64  L.  ed.  344]: 
Moore  v.  Security  Trust,  etc,  Ins.  Co., 
168  Fed.  496.  98  CCA  652  [certiorari 
den  219  U.  S.  683.  31  SCt  469.  65  L.. 
ed.  8461;  Canada-Atlantic,  etc.,  SB.  Co. 
v.  Flanders.  166  Fed.  321,  91  CCA 
307:  Northrop  v.  Mercantile  Trust, 
etc.,  Co.,  119  F*d.  969:  Smith  v. 
Georgia  Loan,  etc.,  Co.,  113  Qa.  976, 
38  SB  410.  See  Tuttle  v.  Burg^ett,  53 
Oh.  St.  498.  42  NB  427,  63  AmSR  649, 
30  LRA  214  (holding  that  a  grantee 
who  screed  to  support  his  grantor 
durinc  life  In  consideration  of  the 
conveyance  was  not  discharged  from 
the  obligation  by  the  bringing  of  a 
suit  by  the  grantor  to  set  aside  the 
-conveyance  and  to  recover  the  prop- 
erty, where  the  suit  was  abandoned 
and  dismissed  without  trial,  and  the 
grantee  was  not  disturbed  in  the  en- 
joyment of  the  property). 

"  75.  Moore  v.  Security  Trust,  etc., 
Ins.  Co.,  168  Fed.  496,  93  CCA  662 
tcertiorari-den  219  U.  S.  683,  81  SCt 
469.  55  L.  ed.  346]:  Burtls  v.  Thomp- 
son, 42  N.  T.  246,  1  AmR  516. 

7e.  Roehm  y.  Horst,  178  U.  S.  1, 
30  SCt  780,  44  L.  ed.  963;  Moore  ▼. 
Security  Trust,  etc..  Ins.  Co.,  168  Fed. 
496.  93  CCA  662  [certiorari  den  219 
U.  S.  683.  81  SCt  469,  66  U  ed.  346]: 
Washington  County  v.  Williams,  111 


Fed.  801.  49  CCA  681;  Nichols  v. 
Scranton  Steel  Co.,  187  N.  T.  471.  83 
NB  661. 

77.  Moore  v.  Security  Trust,  etc., 
Ins.  Co.,  168  Fed.  496.  98  CCA  652 
[certiorari  den  219  U.  S.  688.' 31  SCt 
469.  66  L.  ed.  346]. 

78.  U.  S. — New  Brunswick,  etc.,  R. 
Co.  v.  Wheeler,  12  Fed.  377  [aft  116 
U.   B.    29.   6   SCt  1061,   29   L.   ed.   3411. 

Oal.— •Rauer's  Law,  etc.,  Co.  v.  Har- 
rell.  32  Cal.  A.  46,  162  P  126. 

Oa.— 0^>sby  v.  -Georgia  Realty  Co., 
138  Oa.  748,  76  SE  38:  Ford  v.  Law- 
son.  183  Ga.  237,  66  SE  444;  Smith  v. 
Georgia  Loan,  etc.,  Co..  113  Qa.  976, 
89  SB  410;  Hlnes  v.  Cureton-Cole  Co., 
9  Ga.  X.  778.  72  SB  191. 

111.— Kadish  v.  Young,  108  111.  170, 
48  AmR  648:  Hibernian  Banking 
Assoc,  y.  Eckhart,  etc.,  MiUlDg  Co., 
140  III.  A  479. 

Ky. — Louisville  Packing  Co.  v. 
Grain,  141  Ky.  379,  390,  132  SW  575 
[clt  CycJ. 

Minn. — Alger-Fowler  Co.  v.  Tracy, 
98  Minn.   432.   107   NW  1124. 

N.  Y.— Howard  v.  Daly,  61  N.  T. 
862.   19  AmR  286. 

Pa. — Magulre  v.  Johnstone,  207  Pa. 
698.  67  A  64. 

Tenn. — Inman  v.  Bnc  Cotton  Mills, 
116  Tenn.  141,  148,  92  SW  760  [quot 
CycJ. 

Tex. — Greenwall  Theatrical  Circuit 
Co.  y.  Markowltz,  97  Tex.  479,  79  SW 
1069,  66  LRA  802;  Leonard  v.  Ken- 
dall, (Civ.  A.)  190  SW  786;  Walker 
Grain  Co.  v.  Denlson  Mill,  etc.,  Co., 
(Civ.  A)  178  SW  555,  «&9  [quot  Cyc]. 

Wis. — Woodman  v.  Blue  Grass 
Land  Co.,  126  Wis.  489,  494,  103  I«W 
236,  104  NW  920  [clt  (Tyc). 

'  Eng. — Forst  v.  Knight, '  L.  R.  7 
Exch.  Ill;  Barrlck  v.  Buba,  2  C.  B. 
N.  S.  663,  89  ECL  663,  140  Reprint 
636:  Reid  v.  Hoskins,  6  E.  &  B.  953, 
88  ECL  953.  119  Reprint  1119;  Avery 
v.  Bowden,  6  E.  &  B.  714,  86  ECL  714, 
119   Reprint  647. 

Man.— Donogh  v.  Moore,  22  Man. 
79,  2  DomLR  626,  20  WestLR  334; 
Arden  Hotel  Co.  v.  Mills.  20  Man.  14. 

Ont. — Dalrymple  v.  Scott,  19  Ont. 
A.  477. 

[a]  Zb  the  Isodlaf  oaa*  of  Avery 
V.  Bowden,  6  E.  &  B.  714,  86  ECL 
714.  119  Reprint  647,  defendant 
agreed  with  plaintiff  by  charter 
party  that  plaintiff's  ship  should  sail 
to  Odessa  and  there  take  a  cargo 
from  defendant's  agent,  which  was 
to  be  loaded  within  a  certain  num- 
ber of  days.  The  vessel  reached 
Odessa  and  her  master  demanded  a 
cargo,  but  defendant's  agent  refused 
to  supply  one.  Although  the  days 
within  which  plaintiff  was  entitled 
to  load  the  cargo  had  not  expired, 
his  ^gent,  the  master  of  thp.  ship, 
might  have  treated  this  refusal  as  a 
breach  of  contract  and  sailed  away. 


Plaintiff  would  then  have  had  a  right 
to  sue  on  the  contract.  But  the 
master  of  the  ship  continued  to  de- 
mand a  cargo,  and  .before  the  run- 
ning days  were  out,  and  therefore 
before  a  breach  by  nonperformance 
had  occurred,  a  war  broke  out  be- 
tween England  and  Russia,  and  the 
performance  of  the  contract  be- 
came legally  impossible.  Afterward 
plaintiff  sued  for  breach  of  the  char- 
ter party.  It  was  held  that  as 
there  had  been  no  actual  failure 
of  performance  before  the  war  broice 
out,  as  the  running  days  had  not 
then  expired,  and  as  plaintiff's  age|tt 
had  not  accepted  the  renunciation 
as  a  breach,  defendant  was  en- 
titled to  the  discharge  of  13»  con- 
tract which  took  place  on  tM  decla- 
ration of  war. 

7».  Smith  V.  Georgia  Loan,  etc., 
Co.,  113  Ga.  975,  39  SE  410;  Becker  v. 
Seegle,  139  App.  Dlv.  463.  124  NYS 
116;  Carlisle  v.  Green,  (Tex.  Civ.  A.) 
131  SW  1140.  See  Sampson  v. 
Warner,  48  Vt.  247  (holding  that  a 
person  attempted  repudiation  of  the 
contract  on  the  part  of  plaintiff 
which  has  been  successfully  resisted 
by  defendant  is  no  defense  when 
plaintiff  seeks  to  enforce  perform- 
ance; the  defense  in  the  former  suit 
amounts  to  a  constant  tender  of  per- 
formance and  a  waiver  of  any  de- 
mand of  performance  if  any  were 
necessary). 

80.  Main  St,  etc.,  R.  Co.  v.  Lpe 
Angeles  Tract  Co.,  129  Cal.  301,  61 
P  937;  Kadish  v.  Young,  108  IIL  170, 
48  AmR  648;  Alvey-Ferguson  Co.  v. 
Ernst  Tosettl  Brewing  Co..  178  111 
A.  536-  Krebs  Hop  Co.  v.  Livesley. 
69  Or.  674,  114  P  944.  118  P  166,  Ann 
Caal913C  758. 

[a]  ZUnstimtion^— Where  plaintiffs 
on  Dec.  16,  1880,  sold  to  defendants, 
to  be  delivered  to  them  during 
January,  1881,  one  hundred  thousand 
bushels  of  barley,  on  the  sixteenth, 
the  aa.y  after  the  sale,  defendants 
notified  plaintiffs  that  they  did  not 
consider  themselves  bound  by  the 
contract,  and  that  they  would  not 
carry  it  out  it  was  held  that  plain- 
tiffs had  a  right  notwithstanding 
such  notice,  to  wait  until  the  day  of 
delivery  under  the  contract  arrived, 
and  then  to  resell  in  the  market  and 
recover  from  defendants  the  dif- 
ference between  the  contract  price  of 
the  barley  and  its  market  price  at 
the  day  it  was  to  have  been  de- 
livered; and  that  there  was  no  duty 
on  plaintiff  to  sell  the  barley  on  the 
day  of  or  a  reasonable  time  after  the 
notice,  although  by  a  sale  at  such 
time  the  damages  would  have  been 
greatly  reduced,  barley  having  gone 
down  in  price  in  the  meantime.  Kad- 
ish v.  Young.  108  111.  170,  48  AmR 
648. 

81.  Truax  T.   Estes,   92   Fed.   629 
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plete  aa  execatory  contract  and  then  sue  for  the 
full  contract  price  or  for  any  increased  damages 
caused  by  his  continuing  to  perform."  This  prin- 
ciple has  been  applied  in  a  number  of  cases  to  con- 
tracts of  employment,  the  rule  being  that  an  em- 
ployer may  order  the  discontinuance  of  work  which 
he  has  contracted  with  or  employed  another  to  per- 
form, subject  to  proper  compensation  in  damages 
to  the  employee;  and  that  the  latter  cannot  then 


go  on  with  the  work  and  recover  the  contract 

price."  But  this  rule  has  been  held  not  to  apply 
where  the  damages  are  not  an  adequate  remedy 
for  the  breach,  that  is,  where  the  contract  la  a 
prbper  one  for  specific  performance,**  or  in  a  case 
where  there  is  a  common  interest  in  performance 
and  where  what  has  been  done  and  what  remains 
to  be  done  are  to  a  large  extent  interdependent." 
And  in  some  jurisdictions  an  absolute  promise  to 


(where  it  was  held  that  a  court  of 
•qutty.  In  a  suit  brought  to  reform  a 
contract  for  the  purchase  of  cattle 
which  were  not  to  be  delivered  for 
'^  several  months  after  the  date  of  the 
contract,  and  to  recover  damages  for 
Its  breach,  would  not  enforce  the 
strict  rule  of  law  which  permits  a 
party  to  disregard  notice  that  a  con- 
tract will  not  be  performed,  and  to 
wait  until  the  time  for  performance 
and  recover  damages  as  to  that  date, 
where  plaintiff  was  notified  bjr  de- 
fendant within  a  week  from  the  mak- 
ing of  the  contract  and  before  he  had 
suffered  any  damage  that  it  would 
be  impossible  to  furnish  the  cattle 
at  the  prices  named,  of  which  fact 
plaintiff  was  aware  when  the  con- 
tract was  made,  but  defendant  was 
not). 

88.  Del. — Delaware  Mar.  Supply 
Mfg.  Co.  T.  Philadelphia  Lamp  Mfg. 
Co.,  28  Del.  624,  96  A  236. 

Iowa. — MoUne  Scale  Co.  ▼.  Beed,  63 
Iowa  207.  3  NW  9t,  3S  AmR  272. 

Me. — Llstman  Mill  Co.  v.  Dufresne, 
111  Me.  104.  S8  A  S64. 

Md. — Heaver  v.  I^enahan,  74  Md. 
493,  22    A  268. 

Mass. — Haynes  v.  Nye,  186  Mass. 
607,  70  NE  932. 

Mich. — International  Text-Book  Co. 
y.  Jones,  166  Mich.  86,  131  NW  98: 
Wlgent  v.  Marra,  130  Mich.  609,  90 
NW  423;  McGregor  v.  Ross,  96  Mich. 
108.  ih  NW  668. 

Minn. — Olbbons  v.  Bente,  61  Minn. 
499,  53  NW  756,  6  LRA  80. 

Mo. — Outcault  Adv.  Co.  v.  Wilson, 
186  Mo.  492,  172  SW  394;  Kenyon 
Printing,  etc,  Co.  v.  Barnsley  Bros. 
Cutlery  Co..  143  Mo.  A.  618,  127  SW 
<66;  Ofllcial  Catalogue  Co.  v.  Ameri- 
can Car,  etc.,  Co..  120  Mo.  A.  676,  97 
SW  231;  Feck  v.  Kansas  City  Metal 
Roofing,  etc.,  Co.,  96  Mo.  A.  212,  70 
SW  1«S. 

Nebr. — Trinidad  Asphalt  Mfg.  Co. 
V.  Buckstaff  Bros.  Mfg.  Co.,  86  Nebr. 
623,  126  NW  293,  186  AmSR  710; 
Nebraska  v.  Nebraska  City  Hydraulic 
Qas  Light,  etc.,  Co.,  9  Nebr.  839,  2 
NW  870. 

N.  Y. — Butler  v.  Butler,  7?  N.  T. 
472,  33  AmR  648;  Stumpf  v.  Merz,  46 
Misc.  610,  92  NTS  789;  Mendell  v. 
Wniyoung,  42  Misc.  210,  8S  NYS  647; 
Good  Trade  Pub.  Co.  v.  Hamlshfeger, 
87  NYS  421. 

N.  D. — Davis  V.  Bronson.  8  N.  D. 
300,  60  NW  836,  33  AmSR  783.  16 
LRA  666. 

Oh.— Hartzell  v.  Oehlke,  18  Oh.  Cir. 
Ct.  N.  S.  290. 

R.  I. — Collyer  v.  Moulton,  9  R.  I. 
SO,  98  AmD  370. 

Tenn. — Chicago  Bldg.,  etc.,  Co.  v. 
Barry,  (Ch.)  62  SW  461. 

Utah. — Thomas  v.  Clayton  Piano 
Co.,  47  Utah  91,  161  P  543,  544  [quot 
Cyc]. 

Vt. — Danforth  v.  Walker,  37  Vt. 
239.  40  Vt  267. 

Wis. — Richards  t.  Manitowoc,  etc.. 
Tract.  Co.,  140  Wis.  85,  121  NW  937, 
133  AmSR  1063;  Badger  State  Lum- 
ber Co.  V.  G.  W.  Jones  Lumber  Co., 
140  Wis.  73.  121  NW  933;  Ward  v. 
American  Health  Food  Co.,  119  Wis. 
12,  96  NW  388. 

Contra  Roebllng's  Sons'  Co.  v. 
Lock-stitch  Fence  Co.,  130  111.  660. 
22  NE  618  (where  a  purchaser  of 
wire  to  be  manufactured  notified  the 
seller  not  to  make  further  shipments, 
but  the  seller  went  on  and  manufac- 
tured and  tendered  the  residue). 


[a]  XUnstratloiw— Where  defend- 
ant agreed  to  purchase  of  plaintiffs 
five  carloads  of  potatoes  to  be  de- 
livered as  called  for  by  him,  and 
after  the  first  carload  was  received, 
on  potatoes  falling  in  price  in  the 
market,  defendant  wrote  to  plaintiffs 
not  to  purchase  any  more  until  they 
should  bear  from  nlm,  it  was  held 
that  after  they  received  this  notice 
they  had  no  right  to  purchase  on 
plaintiffs'  account  any  more  potatoes. 
"While  a  contract  is  executory,"  said 
the  court,  "a  party  has  the  power  to 
stop  the  performance  on  the  other 
side,  by  an  explicit  direction  to  that 
effect,  by  subjecting  hinjself  to  such 
damages  as  will  compensate  the 
other  party  for  being  stopped  In  the 
performance  on  his  part  at  that  point 
or  stage  in  the  execution  of  the  con- 
tract. The  party  thus  forbidden  can- 
not afterwards  go  on  and  thereby  in- 
crease the  damages,  and  then  recover 
such  increased  damages  of  the  other 
party."  Danforth  v.  Walker,  87  Vt. 
239,  244.  40  Vt  267. 

[b]  AppUoatiOB  of  mla. — ^Where 
several  parties  entered  into  an  ex- 
ecutory contract  with  another,  and 
before  the  commencement  of  Its  per- 
formance by  the  latter  some  of  the 
former  repudiated  it,  and  so  Informed 
the  latter,  he  cannot  complete  the 
contract  and  recover  thereon,  al- 
though some  of  the  parties  assented 
to  its  performance,  as  the  assent  of 
some  to  the  completion  of  the  con- 
tract does  not  bind  those  who  have 
repudiated  it.  Chicago  Bldg.,  etc., 
Co.  V.  Barry,  (Tenn.  Ch.)  62  SW  451. 

8&  Owen  v.  Frlnk,  24  Cal.  171; 
Peck  V.  Kansas  City  Metal  Roofing, 
etc.,  Co.,  96  Mo.  A.  212,  70  SW  169; 
Butler  V.  Butler,  77  N.  Y.  472,  33 
AmR  648;  Lord  v.  Thomas,  64  N.  Y. 
107;  Dillon  V.  Anderson,  43  N.  Y.  231; 
Clark  V.  Marsiglla,  1  Den.  (N.  Y.) 
317,  43  AmD  670;  Davis  v.  Bronson,  3 
N.  D.  300,  50  NW  836,  33  AmSR  783, 
16  LRA  656.  See  Worthington  v.  Mc- 
Garry,    149    Ala.    261,    255.    42    S    988 

{ctt  Cyc]  (where  the  court,  consider- 
ng  the  question  of  whether  a  party, 
entitled  to  a  named  compensation  on 
the  performance  of  two  services, 
could  claim  the  compensation  on  the 
performance  of  one  of  the  services, 
alleging    and    proving    that    he    was 

frevented  in  endeavoring  to  perform 
he  other  by  plaintiff,  said:  "We 
think  he  cannot.  The  defendant,  by 
directing  the  plaintiff  not  to  proceed 
in  reference  to  one  of  the  services, 
altered  and  breached  the  contract 
There  was  an  implied  term  in  the 
contract  that  the  plaintiff  should 
have  an  opportunity  to  perform  both 
services,  and,  when  his  performance 
was  prevented  or  dispensed  with  as 
to  one,  the  contract  was  thereby  set 
aside  by  the  employer,  and  the  plain- 
tiff was  relegated  to  a  suit  for  dam- 
ages for  a  breach  of  the  contract  or 
one  on  a  quantum  meruit  for  services 
actually  performed"). 

[a]  XUnstntttoas. — (1)  Where  an 
advertising  contract  binding  the  ad- 
vertiser to  furnish  copy,  etc.,  to  the 
publisher  was  broken  immediately, 
after  its  execution  by  the  advertiser 
countermanding  the  same,  the  pub- 
lisher had  no  right  to  prepare  and  in- 
sert in  the  space  contracted  for  mat- 
ter composed  by  him,  tending  to  ad- 
vertise defendant's  business,  and  then 
sue  for  the  contract  price.  Peck  ▼. 
Kansas  City  Metal  Roofing,  etc.,  Co., 


9«  Mo.  A.  212,  70  SW  169.  (8)  Where 
defendant  employed  plaintiff  to  clean 
and  repair  certain  pictures  for  an 
agreed  price,  but  before  the  work 
was  complete  countermanded  the 
order,  and  plaintiff  went  on,  finished 
the  work,  and  sued  for  the  price 
agreed  on,  claiming  that  defendant 
could  not  countermand  the  order 
after  the  work  was  begun.  Judgment 
in  his  favor  was  reversed  on  ap- 
peal, the  court  saying:  "The  plain- 
tiff was  allowed  to  recover  as  though 
there  had  been  no  countermand  of 
the  order;  and  In  this  the  court  erred. 
The     defendant,     by     requiring      the 

filalntiff  to  stop  work  upon  the  paint- 
ngs,  violated  his  contract,  and 
thereby  incurred  a  liability  to  pay 
such  damages  as  the  plaintiff  should 
sustain.  Such  damages  would  in- 
clude a  recompense  for  the  labor 
done  and  materials  used,  and  such 
furtber  sum  in  damages  as  might 
upon  legal  principles,  be  assessed 
for  the  breach  of  the  contract;  but 
the  plaintiff  had  no  right,  by  obsti- 
nately persisting  in  the  work,  to 
make  the  penalty  upon  the  defendant 
greater  than  it  would  otherwise  have 
been.  To  hold  that  one  who  employs 
another  to  do  a  piece  of  work  is  bound 
to  suffer  it  to  be  done  at  all  eventa 
would  sometimes  lead  to  great  in- 
justice. A  man  may  hire  another  to 
labor  for  a  year,  and  within  the  year 
his  situation  may  be  such  aa  to 
render  the  work  entirely  useless  to 
him.  The  party  employed  cannot 
persist  In  working,  though  he  is  en- 
titled to  the  damages  consequent 
upon  his  disappointment.  So  If  one 
hires  another  to  build  a  house,  and 
subsequent  events  put  it  out  of  his 
power  to  pay  for  it,  it  is  commend- 
able in  him  to  stop  the ,  work,  and 
pay  for  what  has  been  done  and  the 
damages  sustained  by  the  contractor. 
He  may  be  under  a  necessity  to 
change  his  residence;  but  upon  the 
rule  contended  for,  he  would  be 
obliged  to  have  a  house  which  he  did 
not  need  and  could  not  use.  In  all 
such  ca^es  the  Just  claims  of  the 
party  employed  are  satisfied  when  he 
la  fully  recompensed  for  his  part 
performance  and  indemnified  for  his 
loss  in  respect  to  the  part  left  ui)- 
executed."  Clark  v.  Marsiglla.  1  Den. 
(N.   Y.)    817.   318,    43  AmD   670. 

84.  Marsh  v.  Blackman,  60  Barb. 
(N.  Y.)  329;  Watson  v.  Smith,  7  Or. 
448;  Badger  State  Lumber  Co.  v.  O. 
W.  Jones  Lumber  Co.,  140  Wis.  73, 
121  NW  933:  Woodman  v.  Blue 
Grass  Land  Co.,  126  Wis.  489,  494, 
103   NW   236,   104   NW  920   [cit  Cyc]. 

[a]  ninstratlons. — (1)  Where 
plaintiff  had  agreed  in  writing 
with  defendants  to  support  and 
maintain  their  father  during  his 
natural  life  for  a  specified  sum  per 
week  but  after  performance*  had 
commenced  they  notified  him  not 
to  cdntinue  performing  his  agree- 
ment, as  they  would  make  no 
further  payments,  and  plaintiff 
nevertheless  continued  to  furnish 
the  maintenance,  it  was  held  in  an 
action  to  recover  the  weekly  pay- 
ments after  the  notice  that  the  re- 
nunciation by  defendant  was  no  de- 
fense. Marsh  v.  Blackman.  50  Barb. 
(N.  T.)  329.  (2)  An  agreement  to 
.support  was  a  proper  one  of  which 
to  decree  specific  performance.  Wat- 
son   V.    Smith.    7   Or.    448. 

85.  Martin  ▼.  Meles,  179  Mass. 
114,    60    NE    397. 


Forlatar 
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pay  a  certain  anm  of  money  on  the  peif  oimanee  of 
a  eondition,  such  as  a  promise  to  pay  a  sabacription 
to  some  projected  undertaking,  cannot  be  withdrawn 
by  the  promiaor  so  as  to  force  the  promisee  to  cease 
performance." 

Where  one  party  has  xeceived  the  entire  con- 
sideration he  cannot  avoid  payment  of  the  full 
contract  price  by  notice  of  an  intention  not  to  go 
on  with  the  eontraet.^^ 

[%  732]  (g)  Withdrawal  of  Sennnciatioii. 
Where  a  renoneiation  of  a  contract  is  treated  by 
the  adverse  party  as  a  breach,  the  party  cannot, 
according  to  some  authorities,  withdraw  his  renon- 
eiation and  offer  to  perform,  although  the  time  for 
actual  performance  has  not  arrived.'^  To  the  con- 
trary, however,  it  has  been  held  that  a  contractor 
who  has  unadvisedly  refused  to  perform  his  eon- 
tract  may,  while  the  situation  of  things  is  un- 
changed, retract  the  refusal  and  go  on  with  the 
contract,  and  is  not  cut  off  from  so  doing  by  the 
service  on  him  of  a  notice  to  the  effect  that  the 
contractor  will  hold  such  refusal  to  be  a  default, 
and  will  sue  to  dissolve  the  contract.^  In  case  the 
renunciation  of  the  contract  is  not  accepted  by  the 
adverse  party,  the  renunciation  may  be  withiawn 
and  the  party  renouncing  after  performance  on  his 


part  may  hold  the  adverse  party  to  performance.*** 
A  party  who  has  attempted  to  repudiate  his  con- 
traot  cannot  rely  on  such  fact  where,  certain  con- 
cessions having  been  made,  he  has  allowed  the 
other  party  to  go  on  and  perform  withput  further 
objection.'* 

[$  733]  L  Failure  of  Adverse  Faxty  to  Ferform 
— (1)  In  General.  In  some  cases  a  breach  of  the 
contract  by  one  party  may  be  of  such  character  as 
to  permit  the  other  party  to  abandon  it'^  and  sue 
at  once  for  entire  damages.'^  Such  an  abandon- 
ment is  to  be  distinguished  from  a  technical  rescis- 
sion,"^ in  that  the  contract  may  still  be  resorted  to 
by  the  party  for  the  purpose  of  fixing  the  damages 
which  he  has  sustained  by  reason  of  the  breach 
occasioning  the  abandonment  of  performance."^ 
Notice  to  the  party  in  default  of  the  intention  tp 
claim  damages  is  unnecessary."' 

Joint  contract.  A  failure  of  performance  as  be- 
tween coparties  will  not  permit  them  to  terminate 
the  contract  where  they  have  agreed  to  perform 
some  act  for  a  third  party  to  the  contract." 

[$  734]  (2)  Breach  Justifying  Abandonment. 
To  permit  an  abandonmeijt,  it  is  necessary  that  tl^ 
failure  of  performance  g^  to  the  substance  of  the 


88.  Buchel  V.  Lott,  (Tez.  A.)  15 
STV    418. 

[a]  IDnstnMloiia— Wher*  defend- 
ant with  others  signed  a  subsciip- 
tion  Hat  intended  as  a  bonus  to  a 
company  to  construct  a  certain  line 
of  railroad  within  a  certain  time, 
it  was  held  that  defendant  could 
not  withdraw  his  subscription,  the 
court  saying:  "He  became  bound 
upon  said  contract  the  moment  he 
BlKned  it,  for  the  amount  subscribed 
by  him,  subject  only  to  the  condi- 
tion that  the  railway  should  be  con- 
structed according  to  the  terms  of 
the  contract."  Buchel  ▼.  LiOtt, 
(Tex.  A.)  15  SW  413.  But  See  Sub- 
scriptions   [37    Cyc    485]. 

87.  International  Correspondence 
Schools,    Ltd.    V.    Ayers,    105    li.    T. 


Rep.    N.    S.    846 

lal     - 
tered  into  a  contract  with  plaintiffs 


Xllaatratton. — Defendant 


en- 


wbo  carried  on  a  system  of  educa' 
tlon  by  correspondence  J  for  a  course 
of  tuition.  Tiie  contract  provided — 
flrst.  that  the  fee  to  be  paid  by 
defendant  was  to  cover  all  instruc- 
tion until  he  was  qualified  for  a 
diploma  provided  he  completed  the 
course  of  instruction  In  nve  years, 
and  second,  that  defendant  should 
pa.y  a  stated  sum  for  the  course, 
ten  shillings  at  the  time  of  sign- 
ing the  application,  and  ten  shil- 
lings every  month  thereafter  until 
the  fee  was  paid  in  full.  Defendant 
paid  the  deposit  of  ten  shllUngs  on 
signing  the  application,  and  one 
further  installment  of  ten  shillings. 
Thereafter  he  informed  plaintiffs 
that  he  would  not  go  on  with  the 
course,  and  in  fact  he  did  not  go 
on  with  it.  Plaintiffs  broueht  an 
action  to  recover  a  sum  equivalent 
to  the  balance,  after  deducting  the 
sum  actually  paid,  of  the  install- 
ments in  arrear  at  the  time  the 
action  was  brought,  and  it  was  held 
that  plaintiffs  were  entitled  to  sue 
for  the  installments  as  they  became 
due,  notwithstanding  defendant  re- 
fused to  receive  the  Instruction,  and 
that  they  were  not  merely  enti- 
tled to  damages  for  breach  of  the 
contract.  International  Correspond- 
ence Schools,  Ltd.  V.  Ayres,  108  L.  T, 
Rep.   N.    S.    846. 

88.  Mutual  Loan  Soc.  v.  Stowe, 
(Ala.  A.)  73  S  202;  Waterman  v.  Bry- 
son,  (Iowa)  168  NW  4S6;  Quarton 
v.  American  Law  Book  Co.,  143 
Iowa  517,  121  NW  1009,  32  LRANS 
1;  Ault  V.  Dustln,  100  Tenn.  368, 
45    SW    981. 

8».  Perkins  v.  Fraxer,  107  La. 
390,  31   S  77S. 

IWC.  J.— 42] 


90.  Carlisle  v.  Green,  (Tex.  (Sv. 
A)    131    aw  1140. 

•1.  Iowa  Mausoleum  CO.  v. 
Wright,    170    Iowa    646,    163    NW    »4. 

•a.  U.  S.— Anvil  Mln.  C3o.  v. 
Humble,  163  U.  B.  640,  14  SCt  876. 
88  L.  ed.  814;  Fernald  Woodward 
Co.  v.  Conway  Co.,  229  Fed.  819; 
Forrest  City  Box  Co.  v.  Sims,  208 
Fed.    109,    126   CCA    837. 

Ala. — Herts  v.  Montgomery  Journal 
Pub.   Co.,   9   Ala.   A.   178,   62  S   564. 

Arls. — Greenlee  County  v.  Cotey, 
17   Ariz.    642,    156   P  302. 

Ark. — W.  D.  Reeves  Lumber  Co. 
V.  Davis,   134  Ark.   143.  187   SW  171. 

Cal. — Antonelle  v.  Kennedy,  eta. 
Lumber  Co^  140  Cal.  809.  73  P  966: 
Torrey  v.  Shea,  29  Cal.  A.  313,  166 
P    820. 

Colo. — ^Martey  v.  Bnnis,  2  C^Io. 
800. 

Conn. — Shopper  Pub.  Co.  v.  Skat 
Co.,  90  Conn.  817,  97  A  817. 

Fla. — ^Alachua  Phosphate  Co.  v. 
Anglo-Continental  Guano  Works.  61 
Fla.  143,  40  S  71.  See  Alachua 
Phosphate  Co.  v.  Anglo-Continental 
Guano  Works,  61  Fla.  <41,  642,  40 
S  74  (memorandum). 

6a. — ^Hecht  v.  White,  IS  Qa.  A. 
790,  80  SE  16. 

La, — Derouen  v.  Romero,  110  La. 
209,  «4  S  416;  McC^sken  v.  Smith, 
16  La.  32. 

Minn. — Scott  v.  T.  W.  Stevenson 
Co.,  130  Minn.  151,  158  NW  816; 
Peet  V.  ESast  Grand  Forlca,  101  Minn, 
618.    112    NW   1003. 

Mo. — International  Text-Book  Co. 
V.  Brennan,  (A.)  182  SW  770. 

N.  T. — Ga  Nun  v.  Palmer,  302  N. 
Y.  488,  96  NE  99,  36  LRANS  922; 
Sturdevant  v.  Mlttelstaedt,  166  App. 
Div.  943.  161  NTS  298;  Carlln  v. 
Frey,  167  App.  Div.  84,  141  NTS 
680;  Secular  v.  Bookstaber,  136  App. 
Div.  868,  122  NTS  89;  Poppenberg 
V.  Owen,  84  Misc.  126,  146  NTS 
478-  Hochberg  Contracting  Co.,  Inc. 
V.  F.  &  P.  Auto  Transp.  Co.,  Inc., 
168    NTS    879. 

Oh. — Bell  (3arment  Co.  v.  Unity 
Silk  Co.,   18   Oh.   Cir.   Ct.   N.   S.    468. 

Pa. — Campbell  v.  Gates,  10  Pa. 
483. 

Tex. — Peck  v.  Morgan.  (Civ.  A.) 
166  SW  917. 

Wis. — Sixta  V.  Ontonagon  Valley 
Land  Co..  167  Wis.  293,  147  NW 
1042. 

N.  8. — ^McFarlane  v.  McLean,  43 
N.  S.  304:  Sydney  Boat,  etc.,  Mfg. 
Co.    V.    Glllls,    43    N.    S.    269. 

[a]  ZUoatratlon. — ^Under  a  con- 
tract of  plaintiff  to  deliver  fruit 
trees  to  defendant  who  was  to  plant 


them  and  cultivate  them  on  his  own 
land,  where  the  trees  delivered  were 
not  flt  for  planting,  but  defendant 
being  without  experience  and  knowl- 
edge enabling  him  to  ascertain 
their  condition  and  being  assured 
by  plaintiff  that  they  were  all  right 
proceeded  to  plant  tnem,  but  nearly 
all  of  them  died  the  flrst  year,  de- 
fendant had  the  right  to  treat  plain- 
tiff's breach  of  the  contract  as  a 
discharge,  and  to  abandon  and  re- 
fuse to  perform  It  the  planting  of 
the  trees  not  constituting  a  waiver 
of  the  discharge.  Hemngton  .  v. 
SturglB,    (Ark.j    132    SW    920. 

•8.  Globe  Fertiliser  Co.  v.  Ten- 
nessee Phosphate  Co.,  86  SW  1177, 
27  KyL  636;  McOaw  v.  O'Beime, 
126  La.  684,  62  S  776;  Parrot  r. 
Mexican  Cent.  R.  Co.,  207  Mass. 
184,  93  NE  690,  34  LRANS  261; 
White  Co.  V.  Remick,  198  Mass.  41, 
84  NE  113;  Fosternlck  v.  Watson, 
184  Mass.  187,  68  NE  216;  Spiers  v. 
Union  -Drop  Forge  Co.,  180  Mass.  87, 
81  NE  826;  Parker  v.  Russell,  138 
Mass.  74;  Amos  v.  Oakley,  131  Mass. 
413-   Mullaly  v.  Austin,   97   Mass.   SO. 

**.     Bee   supra    ||    661-669. 

95.  Anvil  Mln.  Co.  v.  Humble, 
153  U.  S.  640,  14  S(X  876.  38  L.  ed. 
814;  Fernald  Woodward  Co.  v.  Con- 
way Co..  229  Fed.  819;  Hayes  v. 
Nashville,  80  Fed.  641,  26  CCA  59; 
James  H.  Rice  Co.  v.  Penn  Plate 
Glass  Co.,  88  111.  A.  407  [aff  216  111. 
667,  76  NE  246];  Elterman  v.  Hy- 
man,  192  N.  T.  113,  84  NE  937,  12T 
AmSR  862,  16  AnnCas  819  [rev  11? 
App.  Div.  619.  102  NTS  6131;  Sey- 
mour V.  Warren,  114  App.  Div.  81S, 
100  NTS  267  [rev  47  Misc.  816,  98 
NTS  651,  and  aff  190  N.  T.  512 
mem,   83   NE   1131   mem]. 

98.  Western  Maryland  R.  Co.  v. 
Elastem  Cement  Gun  Co.,  281  Fed. 
620,    146    CCA   606. 

97.  Pratt  v.  McCoy,  128  La.  670, 
620,   54   S   1012. 

"While  It  may  be  entirely  true  in 
the  case  of  an  ordinary  contract, 
wherein  only  the  parties  themselves 
are  concerned,  which  they  are  In  a 
position  to  terminate  If  they  so 
desire,  that  the  parties  must  elect 
between  affirming  and  standing  upon 
the  contract,  or  else  putting  it  aside 
altogether  and  letting  their  relations 
be  governed  by  general  principles  of 
equity,  the  same  thing  is  not  true  of 
a  contract  by  which  two  parties  un- 
dertake to  do  together,  for  a  third 
person,  something  which  it  was 
never  Intended  that  either  should  do 
alone,  or  which,  possibly,  neither  ia 
able  to  do  alone.    In  such  a  case,  no 
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contract,**  and  it  would  seem  that,  where  there  is 
no  distinct  refusal  by  the  party  in  default  to  be 
bound  by  the  contract  in  the  future,  his  conduct 
must  be  such  as  to  show  that  he  does  not  intend  to 
fulfill  its  obligations.**  But  the  default  need  not 
be  such  as  to  defeat  the  whole  purpose  of  the  con- 
tract.'- The  mere  making  of  unfounded  or  illegal 
claims  by  the  adverse  party  pending  performance  is 
not  sufScient.* 

[$  736]  (3)  DlTJiBible  Promises— (a)  In  Oein- 
eraL  Where  promises  are  divisible,  that  is,  where 
the  contract  contains  a  number  of  promises  to  do  a 
number  of  similar  acts,  a  breach  of  one  of  them 
does  not  dischai^  the  other  party.'  Where  one 
contract  relates  to  separate  matters,  a  breach  as 
to  one  matter  does  not  excuse  the  other  party  from 

matter  how  much  the  parties  may 
disagree  as  between  themselves,  they 
are  bound  to  remain  together  until 
the  completion  of  their  undertaking. 
In  such  a  case  the  two  have  set  out 
together  In  one  boat,  and  must  con- 
tinue together  ta  their  destination, 
no  matter  how  much  they  may  quar- 
rel. Neither  is  at  liberty  to  throw 
the  other  overboard."  Pratt  v.  Mc- 
QOy,  supra.  , 

^  08.  111.— Anglo-Wyoming  Oil  Fields, 
Ltd.  V.  Miller,  117  111.  A.  B52  [aff  216 
111.  272,  74  NE  82lf. 

Ky. — Eddlngton-Qrlffltts  Constr. 
Co.  V.  Ireland.  166  Ky.  618,  177  SW 
25». 

N.   T. — ^National  Outai,   etc.,   Co.   v, 


performance  as  to  the  other  matter.*  If  the  promise 
is  entire  or  indivisible,  and  is  not  independent  as 
heretofore  explained,  its  entire  performance  is  as  a 
rule  a  condition  concurrent  or  precedent  to  the  lia- 
bility of  the  other  party  to  perform.*  In  eonstm- 
ii^  contracts  to  determine  whether  they  were 
divisible  or  not,  the  courts  have  not  agreed;  the 
question  is  one  of  construction.*  Where  ttie  default 
is  in  the  payment  of  an  installment  as  work  pro- 
gresses under  the  contract,  some  of  the  contracts 
may  be  abandoned,  placing  the  ground  of  the  deci- 
sion on  the  materiality  of  the  breach  without  con- 
sidering the  question  of  severability.^ 

[$   736]      (b)     Sspndiatioii   of   Contract.     The 
courts  are  agreed  that,  if  a  default  in  one  item  of 


Braendly,  27  App.  Div.  219,  61  NTS 
SS;  Devoy  v.  New  York  Cut  Flower 
Co..  26  App.  Div.  639,  60  NYS  690. 

N.  C. — ^Westerman  v.  Champion 
Fiber  Co-   162  N.  C.  294,  78   SB  221. 

Tex. — Bogata  Mercantile  Co.  v. 
Outcault  Adv.  Co.,  (Civ.  A.)  184  SW 
SSS;  BI  Paso,  etc.,  R.  Co.  T.  Eichel, 
(Civ.  A.)   130  SW  922. 

Vt — Rloux  v.  Ryegate  Brick  Co., 
72  Vt.  148,  47  A  406. 

K.  S. — Sxdney  Boat,  etc.,  Mfg.  Co. 
V.  GlUis,   43  N.   S.   269. 

See  Gottschalk  Co.  v.  Distilling, 
etc.,  Co.,  62  Fed.  901  [aff  66  Fed.  609, 
18  CCA  618]  (holding  breach  Imma- 
terial): Laswell  v.  National  Handle 
Co..  147  Mo.  A.  497,  128  SW  969 
(where  the  court  said:  "If  a  con- 
tract like  the  one  In  controversy  is 
broken  and  the  breach  evinces  an 
Intention  in  the  defaulting  party  not 
to  be  bound  by  stipulations .  whose 
non-observance  will  so  far  defeat  the 
consideration  for  which  the  opposite 
party  entered  Into  the  contract,  that 
to  make  the  latter  keep  the  agree- 
ment will  amount  to  coercing  him  to 
perform  on  terms  which  he  did  not 
accept,  he  will  be  released  from  his 
obligation  and  may  recover  as  though 
the  contract  had  been  carried  out  ). 

99.  Brady  v.  Oliver,  126  Tenn.  696. 
147  SW  1136.  41  LRANS  60.  AnnCas 
1918C  376:  El  Paso,  etc..  A.  Co.  v. 
Blchel,  (Tex.  Civ.  A.)  130  SW  922; 
Mersey  Steel,  etc.,  Co.,  Ltd.  v.  Nay- 
tor.  9  App.  Cas.  434,  23  BRC  616; 
Freeth  v.  Burr,  L.  R.  9  C.  P.  208; 
Rhymney  R.  Co.  v.  Brecon,  etc.. 
Junction  R.  Co.,  69  L.  J.  Ch.  813; 
McCowan  v.  McKay,  13  Man.  690. 

[a]  A  braaoh  wbich  Is  jfattSj  taoh- 
ateaL  and  from  which  one  has  suf- 
fered no  damage,  does  not  excuse 
him  from  carrying  out  all  the  cove- 
nants on  his  part  to  be  performed. 
Lasslng  v.  James,  107  Cat.  348,  40  P 
634. 

[b]  Bveaoh  held  to  Jnatlfy  alMMU 
donmsBt. — Btxby-Thelsen  Co.  v.  E!v- 
ans,  174  Ala.  571,  67  S  39;  Fletcher  v. 
Verser,  79  Ark.  271,  96  SW  384; 
Missouri  Pac.  R.  Co.  v.  Tamell,  66 
Ark.  320,  46  SW  943;  Wood  v.  Powell, 
7  Blackf.  (Ind.)  617;  Parrot  v.  Mexi- 
can Cent.  R.  Co.,  207  Mass.  184,  93 
NB  590.  34  LRANS  261;  New  Pub- 
lication Co.  V.  Stern,  127  NTS  393; 
Pittsburg  Steel  Fdy.  v.  Pittsburg 
Steel  Co.,  223  Pa.  430,  72  A  813:  BI 
Paso,  etc..  R.  Co.  v.  Blchel,  (Tex. 
Civ.  A.)    130   SW  922:   Rloux  v.  Rve- 


gate  Brick  Co.,  72  Vt.  148,  47  A  406; 
Richards  v.  Manitowoc,  etc..  Tract. 
Co.,  140  Wis.  86,  121  NW  937,  133 
AmSR  1063;  Davidor  v.  Bradford,  129 
Wis.  624.  109  NW  676;  Mann  Coal 
Co.  V.  Pendrlth  Mach.  Co,  11  OntWB 
412. 

[c]  BxMMh  bslA  not  to  Jnrttfy 
abaadoamsat.— ^maha  Water  Co.  v. 
Omaha,  156  Fed.  922,  86  CCA  64; 
McGraw  v.  Dole,  63  Mich.  1,  29  NW 
477;  Rloux  V.  Ryegate  Brick  Co.,  72 
Vt.  148,  47  A  406;  Klemmer  y.  Bir- 
mingham.   (B.   C.)    11  WestLR  9. 

1.  Ballance  v.  Vanuxem.  191  III. 
319,  161  NB  86  [aff  90  111.  A.  232]. 

&  National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  192 
N.  T.  209,  218,  84  NB  966  [rev  118 
App.  Div.  666,  103  NYS  6411  (where 
the  court  said:  "Doubtless  there  was 
a  locus  pcenltentioe,  some  reasonable 
time  during  which  defendant  might 
have  become  aware  that  It  was  in 
error  and  receded  from  its  position" ). 

9.  Cat.— Norria  v.  Harrto,  16  Cai 
226. 

Colo. — Oomer  v.  McPhee,  2  Colo.  A. 
287,   81  P  119. 

III. — Maney  Milling  Co.  v.  Baker- 
Wlgnall,  186  111.  A.  390,  394  [clt 
Cyc]. 

Md.— Broumel  v.  Rayner,  68  Md. 
47,  11  A  833;  BoUman  v.  Burt,  (1  Md. 
416. 

Minn. — Beatty  v  Howa  Lumber 
Co..  77  Minn.  272,  79  NW  1013;  Mo- 
Qrath  v.  Cannon,  66  Minn.  467.  67 
NW  160. 

N.  J. — ^Blackburn  v.  RelUy,  47  N. 
J.  L.  290,  1  A  27,  64  AmR  169;  Trot- 
ter V.  Heckscher,  40  N.  J.  Bhi.  612,  4 

N.  't. — Cohen  v.  Piatt,  69  N,  T.  148, 
26  AmR  203. 

N.  C— Wooten  v.  Walters,  110  N. 
C.  251,   14   SB  734.   736. 

Oh. — Power  v.  Brown,  26  Oh.  Cir. 
Ct.   420. 

Pa. — Fullmer  v.  Poust,  166  Pa.  276, 
26  A  643,  85  AmSR  881;  QiU  v. 
Johnston  Lumber  Co.,  151  Pa.  634, 
26  A  120;  Scott  v.  Klttannlng  Coal 
Co.,  88  Pa.  231,  33  AmR  763;  Morgan 
V.  McKee,  77  Pa.  228. 

Tex. — ^Bl     Paso,     etc..     R.     <3o. 
Bichel.  (Civ.  A.)  130  SW  922. 

Utah.— -Johnson  v.  Johnson.  81 
Utah  408.  414,  88  P  230  [olt  Cyol, 

W.  Va. — Blllson  v.  Flat  Top  Gro- 
cery Co.,  69  W.  Va.  380,  71  SE  891, 
393,  38  LRANS  539   [quot  Cyc]. 

Bng. — Mersey  Steel,  etc.,  Co.  v. 
Nttvlor,  9  Q.  B.  D.  648,  23  BRC  604 
[aff  9  App.  Cas.  434,  23  BRC  61«]; 
Honck  V.  MuUer,  7  Q.  B.  D.  92;  Simp- 
son V.  Crlppln,  L.  R.  8  Q.  B.  14; 
Preeth  v.  Burr,  L.  R.  9  C.  P.  208; 
Ritchie  V.  Atkinson,  10  Bast  296,  108 
Reprint  787:  Hoare  v.  Rennie,  6  H. 
&  N.  19,  157  Reprint  1088. 

Sask. — Blsom  v.  Bills,  4  Sask.  L. 
294. 

[a],  Xa  a  laadlag  oaaa  plaintiff  had 
promised  to  take  Tils  shfp  to  a  cer- 
tain port,  and  there  load  a  complete 
cargo  of  hemp  and  Iron,  and  to  de- 
liver the  same  on  beintr  paid  freight 
at  specified  rates.  He  came  away 
with  an  Incomplete  cargo,  and  de- 
fendant   refused  to  pay   any   freight. 


V. 


on  the  ground  that  the  complete- 
ness of  the  cargo  was  a  condition 
precedent  to  any  payment  being  due. 
Lord  inianboronrt  said  that  whether 
it  was  so  or  not  depended,  "not  on 
any  formal  arrangement  of  words, 
but  on  the  reason  and  sense  of  the 
thing,  as  it  is  to  be  collected  from 
the  whole  contract,"  and  with  regard 
to  the  promise  in  question  he  held 
that  "where  ...  the  freight  Is  mad- 
payablo  upon  an  Indivisible  condi- 
tion, such  as  .  .  .  the  arrival  of  the 
ship  with  her  cargo  at  her  destined 
port  of  discharge;  such  arrival,  &c. 
must  be  a  condition  precedent;  be- 
cause It  is  Incapable  of  being  appor- 
tioned: but  here  the  delivery  of  the 
cargo  la  In  Its  nature  divisible,  and 
therefore  I  think  it  is  not  a  condition 
precedent;  .but  the  plaintiff  Is  en- 
titled to  recover  freight  in  proportion 
to  the  extent  of  such  delivery;  leav- 
ing the  defendant  to  his  remedy  in 
damages  for  the  short  delivery." 
Ritchie  V.  Atkinson,  10  Blast  295,  308, 
103  Reprint  787. 

DaUvagnr  and  j^aonaaat  (or  goods 
la  iaatalbaaata  see  Sales  [36  Cyc 
136]. 

4.  Wisconsin  Lumber  Co.  v. 
Greene,  etc.  Tel.  Co.,  127  Iowa  360, 
101  NW  742,  109  AmSR  387,  69  LRA 
968;  Tucker  v.  Billing,  3  Utah  82,  5 
P  6S4. 

••_U.  S. — ^Norrlngton  v.  Wright, 
US  V.  a.  188,  6  set  12.  29  L.  ed.  3(6; 
Hartupee  v.  Crawford,  66  Fed.  61; 
Clark  V.  Wheeling  Steel  Works,  63 
Fed.    494,    3   CCA   600. 

Cal, — Los  Angeles  Gas,  etc.,  Co.  v. 
Amalgamated  Oil  Co.,  166  C^al.  77C, 
106  P  65;  American  Copying  Co.  t. 
Lehmann,  6  Cal.  A.  1,  »1  P  414. 

111. — Bradley  v.  King,  44  111.  339. 

Ind. — Smith   v.    Lewis,    40    Ind.   98. 

Me. — Dwinel  v.  Howard,  30  Ue.  Hi. 

Md.-^Broumel  ▼.  Rayner,  68  Ud. 
47.  11  A  833. 

Mass. — ^Barrle  v.  Earle.  148  Mass. 
1,  8  NB  «39.  68  AmR  126. 

Mont. — Waite  v.  Shoemaker,  58 
Mont.    £64,    146   P  736. 

N.  Y.— Pope  V.  Porter.  108  N.  T. 
366,  7  NB  304;  Hill  V.  Blake,  97  N. 
T.  216;  Catlin  v.  Tobias,  26  N.  T.  217. 
84  AmD  183. 

N.  C. — ^Wooten  v.  Walteni,  110  N. 
C.  261,   14  SB  734,  736. 

Pa. — Shinn  v.  Bodine,  60  Pa.  182, 
100  AmD  560. 

R.  If— King  PhlHp  Mills  v.  Slater, 
12  R.   I.  82,  3  AmR  608. 

Tex. — Del  Chirto  v.  Bllllngsler. 
(Civ.  A.)  169  SW  393,  394  [Quot  Cyc). 

Bng. — Honck  v.  Muller,  7  Q.  B.  D. 
92-  Ritchie  .v.  Atkinson,  10  East  29S. 
108  Reprint  787;  Hoare  v.  Rennie,  5 
H.  &  N.   19,    157   Reprint   1083. 

6.  OonstraoUon  at  oontraeta  as  to 
■ararablllty  see  supra  i9  625-530. 

7.  Ark. — Eastern  Arkansas  Hedge- 
Fence  Co.  V.  Tanner,  (7  Ark.  166,  SI 
SW  886. 

111. — Davenport  Vinegar,  etc. 
Works  V.  Glaaer,  160  111.  A.  667:  Burt 
V.  Garden  City  Sand  CJo..  141  HI.  A 
603  raff  237  111.  473,  86  NE  105B]. 

Mass. — National  Mach.,  etc.  Co.  »• 
Standard  Shoe  Mach.  Co.,  181  Uass. 
276,    63    NE   900. 


For  later  oaaaa,  aavalopaants  and  oluuigea  In  the  law  see  cumulative  Annotations,  same  title,  pag«  and  note  nombar. 


S§  736-739] 


CONTRACTS 


[13  0.  J.]     65» 


a  eontinaing  oontrset  of  a  divisible  nature  is 
aeeompanied  with  an  annooneement  of  intention  not 
to  perform  the  eontract  on  the  agreed  terms,  or, 
what  amounts  to  the  same  thing,  if  the  failure  fully 
to  perform  is  deliberate  and  intentional,  and  not 
the  result  of  inadvertence  or  inability  to  perform, 
the  rule  we  have  been  discussing  does  not  apply. 
The  other  party  under  these  circumstances  miy 
treat  the  contract  as  being  at  an  end.^ 

[i  737]  (c)  E^reas  Proriflion  for  Discharge. 
The  general  rules  applicable  to  divisible  contracts 
may  be  contravened  by  express  stipulation.  It  is 
always  permissible  for  the  parties  to  agree  that  the 
entire  performance  of  a  consideration,  in  its  nature 
divisible,  shall  be  a  eondition  precedent  to  the  ri^ht 
to  a  fulfillment  by  the  other  party  of  his  promuse. 
In  such  a  ease  nothing  can  be  obtained,  either  on 
the  eontract  or  on  a  quantum  meruit,  for  what  has 
been  performed.    All  must  have  been  performed.* 

[$  738]  (4)  Snbaidiary  Promiaaf.    Where  there 


are  several  terms  in  a  eontract,  a  breach  committed 
by  one  of  the  parties  may  be  a  breach  of  a  term 
whieh  the  parties  have  not,  on  a  reasonable  con- 
struction of  the  eontract,  regarded  as  vital  to  its 
existence.  Such  a  term  is  said  to  b^  subsidiary,  and 
a  breach  thereof  does  not  discharge  the  other  party. 
He,  is  bound  to  continue  his  performance  of  the, 
'contract,  but  may  bring  an  action  to  recover  such 
damages  as  he  has  sustained  by  the  default."  The 
prevailing  rule  is  that,  where  a  promise  is  to  be 
performed  in  the  course  of  the  performance  of  the 
contract,  and  after  some  of  the  consideration  of 
which  it  forms  a  part  has  been  given,  it  will  be 
regarded  as  subsidiary,  and  its  breach  will  not  effect 
a  discharge  unless  there  are  words  expressing  that 
it  is  a  condition  precedent,  or  unless  the  pe^orm- 
ance  of  the  thing  promised  is  plainly  essential  to 
the  contract.'* 

[i  739]     J.    Mattar  Sabsaqoant  to  Breach.    A 
breaeh  is  not  justified  by  anything  that  tiie  other 


Minn. — Peet  ▼.  Baat  Grand  Forks, 
101  Minn.  S18,  112  NW  1003. 

N.  T. — Johnson  T.  Tynff,  14  App. 
Dlv.  270,  13  NTS  431;  N«w  Publl- 
ca.tlon  Co.  V.  Stern,  127  NTS  393: 
Schleslnger  v.  Ritchie.  IIS  NTS  11«. 

See  Building  and  Construction  Con- 
tracts I  61. 

8.  Ark.— Oaueer  ▼.  Sawyer,  etc., 
Lamber  Co..  88  Arte.  422,  116  BW  1E7. 

Mass. — Stephenson  v.  Cady,  117 
Mass.  6. 

N.  J. — Ooryell  v.  Buffalo  Union 
Purnace  Co.,  88  N.  J.  L.  291.  294.  96 
A  E6  [cit  Cycl;  Blackburn  v.  Rellly, 
47  N.  J.  I/.  290,  1  A  27,  64  AmR  169. 

N.  T. — Catlln  v.  Tobias,  26  N.  T. 
ai7.  84  AniD  188;  Hochbere  Con- 
tracting Co.,  Inc.  V.  F.  &  P.  Auto 
Tranap.   Co.,  Inc.,  158  NTS  879. 

N.  C. — Peters  Grocery  Co.  v.  Col- 
lins Bag:  Co.,  142  N.  C.  174,  177,  56 
SE  90  [cit  Cycl. 

Or. — J.  K.  Armsby  Co.  v.  Grays 
Harbor  Commercial  Co.,  62  Or.  173, 
128  P  32. 

Pa. — ^RuKK  ▼.  Moore,  110  Pa.  236, 
1    A    320. 

Engr. — Withers  t.  Reynolds,  2  B.  & 
Ad.  882,  22  BCL  870,  109  Reprint 
IS  70. 

Ont. — McKlm  v.  Oobalt-Nyslson 
Syndicate,  10  OntWR  1181;  Graham 
V.   Bouraue,  1  OntWR  138. 

See  Lewis  t.  New  Tork  Ii.  Ins.  Co., 
181  Fed.  433,  436,  104  OCA  181,  80 
L.RANS  1202   (cit  Cyc]. 

(a]  '•TIM  m*  1%  that  defaults  by 
one  paity  In  making  particular  pay- 
ments or  deliveries  will  not  release 
the  other  i>arty  from  his  duty  to 
make  the  other  deliveries  or  pay- 
ments stipulated  In  the  contract,  un- 
less the  conduct  of  the  party  In  de- 
fault be  such  as  to  evince  an  Inten- 
tion to  abandon  the  contrtict  or  a 
design  no  longer  to  be  bound  by  its 
terms.  This  rule  leaves  the  party 
complaining  of  a  breach  to  recover 
damages  for  his  Injury  on  the  normal 
principle  of  compensation,  without 
allowing  him  the  abnormal  advan- 
tage that  might  inure  to  him  from 
an  option  to  rescind  the  bargain." 
Blackburn  v.  Rellly,  47  N.  J.  L..  290, 
308.   1  A  27,  54  AmR  159. 

[b]  XT  Bonntymant  of  one  taurtaU- 
BMdf  of  foods  is  accompanied  by 
such  circumstances  as  to  give  the 
seller  reasonable  grounds  for  think- 
ing that  the  buyer  will  not  be  ahle 
to  pay  for  the  rest,  he  may  take  ad- 
vantage of  this  one  omission  to  re- 
pudiate the  contract.  Stephenson  v. 
Cady.  117  Mass.  6;  Bloomer  v.  Bern- 
stein. L.  R.  9  C.  P.  S88,  See  Sales 
[85  Cyc   186]. 

a.  Leonard  v.  Dyer,  26  Conn.  172, 
68  AmD  882;  Hartley  v.  Decker,  89 
Pa.  470:  Martin  v.  Shoenberger,  8 
Watts  A  S.  (Pa)  367;  Cutter  v. 
Powell,  6  T.  R.  320,  101  Reprint  673, 
6  ERC  627. 

[a]  XUnatxattOB. — This  point  Is 
Illustrated  by  a  case   In  which  the 


master  of  a  ship  gave  a  sailor  a  note 
promising  to  pay  nim  thirty  guineas, 
which  waa  more  than  the  ordinary 
wagea  "provided  he  proceeds,  con- 
tlnties  and  does  his  duty  as  second 
mate  In  the  said  ship  from  hence  to 
the  port  of  Liverpool."  The  sailor 
died  after  having  performed  the 
agreement  for  about  seven  weeks, 
but  about  three  weeks  before  the 
ship  reached  Liverpool.  The  court 
held  that  the  sallor^s  representatives 
could  not  recover  on  the  express  con- 
tract, for  its  terms  were  unfulfllled; 
nor  could  they  recover  on  a  Quantum 
meruit  for  such  servlcea  aa  he  had 
rendered  because  the  terms  of  the 
express  contract  excluded  the  arising 
of  any  such  lmplle4  contract  as 
would  form  the  basis  of  a  claim  on 
a  quantum  meruit.  "It  may  fairly 
be  considered,"  It  waa  said,  "that  the 
parties  themselves  understood  that  If 
the  whole  duty  were  performed,  the 
mate  was  to  receive  the  whole  sum, 
and  that  he  was  not  to  receive  any- 
thing unless  he  did  continue  on  board 
during  the  whole  voyage."  Cutter  v. 
Powefl,  6  T.  R.  820,  326,  101  Reprint 
573,  6  ERC  627. 

10.  U.  S. — Lewis  v.  New  Tork  L. 
Ins.  Co.,  181  Fed.  433,  436,  104  CCA 
181,  30  LRANS  1202  [cit  Cycf. 

Cat. — Redpath  v.  Evening  Bxpreas 
CO:,  4  Cal.  A.  361.  88  P  287. 

Conn. — Leonard  v.  Dyer,  26  Conn. 
172,  68  AmD  382;  Ryan  v.  Dayton,  2B 
Conn.  188,  66  AmD  660. 

111.— Welnts  V.  Hafner,  78  111.  27; 
Richards  v.  Shaw,  67  III.  222:  White 
V.  Gillman.  43  111.  502;  Nelson  v. 
Oren.  41  111.  18;  Lunn  v.  Gage,  37  111. 
19.  87  AmD  283. 

Ind. — Deep  Vein  Coal  Co.  v.  Jones, 
49  Ind.  A.  314,  97  NE  341;  Romel  v. 
Alexander,  17  Ind.  A.  267.  46  NB  695. 

Iowa. — ^Wolf  V.  Oerr,  43  Iowa  339; 
Byerlee  v.  Mendel,  89  Iowa  382. 

Md.— North  V.  Mallory,  94  Md.  806, 
61  A  89. 

Maaa —  Hetherlngton  v.  William 
Firth  Co.,  212  Mass.  267,  98  NE  797. 
.Mich. — Wilson  v.  Wagar,  26  Mich. 
452. 

Mo. — ^Lee  v.  Ashbrook,  14  Mo.  878, 
65  AmD  110. 

N.  H.— Haines  v.  Tucker,  60  N.  H. 
307;  Brltton  v.  Turner,  6  N.  H.  481, 
26  AmD  713. 

N.  J.— Holt  V.  United  Security  L. 
Ins.  Co.,  76  N.  J.  L.  585,  72  A  361,  21 
LRANS  691. 

N.  T.— Nolan  v.  VSTiltney.  88  N.  T. 
648;  Speare's  Sons  Co.  v.  Casein  Co., 
122  App.  Dlv.  22,  106  NTS  980. 

N.  C— StatesvlUe  Flour  Mills  Co. 
V.  Wayne  Distributing  Co.,  88  SE  771, 
773   [quot  Cyc]. 

Oh. — Kane  v.  Stone  Co.,  89  Oh. 
St.   1. 

Tex. — Bl  Paso,  etc,,  R.  Co.  v. 
Elchel,  (Civ.  A.)  ISO  SW  922. 

Vt.— Blood  V.  Enos,  12  Vt  62S,  36 
AmD  368. 

W.  Va— Aahland  Coal,  etc.  Co.  v. 


Hall  Coal,  etc.,  Corp.,  67  W.  Va  503. 
68  SE  124. 

.  ^i»— Bast  V.  Byrne,  61  Wla  631. 
8  NW  494,  87  AmR  841. 

Eng.— BettinI  v.  <3ye,  1  Q.  B.  D. 
183 ;  MacAndrew  v.  C»apple,  L.  R.  1 
C.  P.  648;  Graves  v.  Legg,  9  Exch. 
709,  156  Reprint  804:  Boone  t.  Eyre, 
1  H.  BI.  278  note.  126  Reprint  160,  18 
ERC  609  note;  Tarrabochia  v.  Hickle, 
1  H.  &  N.  183,  166  Reprint  1168. 

da]  ZB  a  laadlBf  ease  oa  tUa 
at,  plaintiff,  a  professional  singer, 
I  entered  Into  a  contract  with  de- 
fendant, director  of  an  opera,  for  his 
services  as  a  singer  for  a  consider- 
able tlma  and  on  a  number  of  terms, 
one  of  which  was  that  plaintiff 
should  be  in  London  without  fail  at 
least  six  days  before  the  commence- 
ment of  his  engagement  for  the  pur- 
pose of  rehearsals.  Plaintiff  broke 
this  term  by  arriving  only  two  days 
before  the  commencement  of  the  en- 
gagement, and  defendant  treated  this 
breach  as  a  discharge  of  the  coritrtuit. 
The  court  held  that,  in  the  absence 
or  any  express  declaration  that  the 
term  waa  vital  to  the  contract,  it 
must  "look  to  the  whole  contract, 
and  .  .  .  see  whether  thf  particu- 
lar stipulation  goes  to  the  root  of  the 
matter,  so  that  a  failure  to  perform 
it  would  render  the  performance  of 
the  rest  of  the  contract  by  the  plain- 
tiff a  thing  different  In  substance 
from  what  the  defendant  has  stipu- 
lated for;  or  whether  It  merely  par- 
tially affects  it  and  may  be  compen- 
sated for  in  damages,"  and  the  court 
held  that  the  term  did  not  go  to  the 
root  of  the  matter  so  as  to  consti- 
tute a  condition  precedent.  Bettlnl 
V.  Qye,  1  Q.  B.  D.  183,  188. 

11.  (3onn. — Leonard  v.  Dyer,  26 
Conn.  172^  68  AmD  382;  Ryan  v. 
Dayton,  25  Conn.  188,  65  AmD  660. 

111. — Richards  v.  Shaw,  67  111.  222; 
White  v.  Glllman,  43  111.  502;  Nelaon 
V.  Oren,  41  111.  18;  Lunn  v.  Gage,  37 
III.  19,  87  AmD  233. 

Iowa — Gait  v.  Provan,  131  Iowa 
277,  108  NW  760;  Wolf  v.  Qerr,  43 
Iowa  338;  Byerlee  v.  Mendel,  39  Iowa 
882 

Mich. — Wilson  V.  Wagar,  26  Mich. 
452. 

Mo. — Lee  V.  Aahbrook,  14  Mo.  878, 
56  AmD  116. 

N.  H. — Halnea  v.  Tucker,  60  N.  R. 
307;  Brltton  v.  Turner,  6  N.  H.  481, 
26  AmD  713. 

N.  T. — Nolan  V.  Whitney,  88  N.  T. 
648. 

Oh. — Kane  t.  Stone  Co.,  89  Oh. 
St.  1. 

S.  C. — McNeill  V.  Oonyers,  80  S.  C. 
571,  674,  61  SB  1068  [quot  Cyc]. 

Vt.— Blood  V.  Enoa  12  Vt  626,  86 
AmD  363. 

Wis. — ^Bast  V.  Byrne,  61  Wis.  531, 
8  NW  494,  87  AmR  841. 

Eng.— Graves  v.  Legg,  9  Exch.  709, 
716,  166  Reprint  804  (where  it  waa 
aaid:     "Where  a  person  has  received 
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party  subsequently  does  or  onuts  to  do."  So  where 
defendant's  breach  of  contract  is  complete  and  the 
damages  have  accrued,  the  fact  that  plaintiff  after- 
ward puts  it  out  of  his  power  to  tender  perform- 
ance is  no  defense."  A  party  cannot  allege  destme- 
tion  of  the  subject  matter  as  an  excuse  for  non- 
'  performance  where  it  occurs  after  a  distinct  breach 
on  his  part." 

[%  7<W]  8.  Beaaest  or  Demand  for  Perfoimance — 
a.  Necessity — (1)  In  CkneraL  Where  an  agreement 
is  absolute  and  unconditional  the  general  rule  is 
that  no  demand  for  performance  is  necessary  before 
action  may  be  brought  thereota.'°  Hence  where  the 
time  for  performance  is  fixed  by  the  contract  a  de- 
mand for  performance  is  unnecessary,"  the  insti- 
tution of  suit  being  a  sufficient  demand.^'  Where 
performance  has  been  suspended  by  mutual  consent, 
there  must  be  a  demand  before  a  party  can  be  put 
in  default." 

In  Lonisiana  where  a  breach  of  a  commutative 
contract  is  passive,  damages  may  be  claimed  only 


from  the  time  the  debtor  is  placed  in  default."  But 
where  the  violation  of  a  contract,  is  active  or  posi- 
tive, default  is  not  requisite  to  the  recovery  of  the 
damages.'"  So  a  placing  in  default  is  not  neceesary 
where  a  suit  is  for  the  enforcement,  and  not  for 
the  violation,  of  the  contract.'^ 

[%  741]  (2)  Expreaa  ProriaionB  in  Contract 
Where  the  contract  is  conditioned  on  a  request  or 
demand  of  performance,  the  making  of  the  request 
or  demand  is  necessary  to  render  the  contract  abso- 
lute, and  in  an  action  for  a  breach  of  the  contract 
it  must  be  alleged  and  proved."  An  action  is  not 
sustainable  on  a  note  payable  in  specific  articles  on 
den^and,  without  proof  of  a  special  demand.** 

[$  742]  (3)  Where  nme  for  Perfomanoe  Is  Not 
Fixed.  According  to  the  weight  of  authority,  where 
the  contract  fails  to  fix  a  time  for  performance  a 
demand  is  necessary  before  action  may  be  brought," 
although  there  is  some  authority  to  the  effect  that 
in  such  cases  after  a  reasonable  time  for  perform- 
ance has  elapsed,  an  action  may  be  brought  without 


part  of  the  consideration  for  which 
he  entered  Into  the  ap-eement.  It 
would  be  unjust,  that,  because  he 
had  not  the  whole,  he  should  there- 
fore be  permitted  to  enjoy  that  part 
without  either  payment  or  dolngr  any- 
thing for  It.  Therefore  the  law 
obliges  him  to  perform  the  agree- 
ment on  his  part,  leaving  him  to  his 
remedy  to  recover  any  damage  he 
may  hav^  sustained  In  not  having 
received  the  whole  consideration"). 

IS.  Barrett  v.  Verdery.  93  Qa.  62«, 
31  SB  64:  HoUerbach,  etc.,  Contract 
Co.  V.  Wllklns,  ISO  Ky.  (1.  112  8W 
1126. 

13.  Ahlera  v.  Smiley,  163  Cal.  200, 
124  P  827:  Marr  v.  Burllngrton,  etc., 
R.  Co.,  121  Iowa  117,  96  NW  716; 
Crane  v.  Powell,  19  NTS  220  (alT  189 
N.  Y.  379,  34  NE  911];  Chicago,  etc:, 
R.  Co.  V.  Martin,  (Tex.  Clv.  A.)  163 
SW  313. 

14k  Robertson  v.  Northern  Nav. 
Co..  7  OntWR  476.  See  Stottlemeyer 
T.  Bobb,  7  Mo.  A.  678  mem. 

ISk  Oa. — Strickland  v.  Cartera- 
vllle  Bank,  141  Qa.  S65,  81  SB  886. 

Ind. — Barker  v.  Wallace,  62  Ind. 
71;  Van  Horn  v.  Mercer,  89  Ind.  A. 
277.  64  NE  531;  Bertha  v.  Sparks.  19 
Ind.  A.  431,  49  NB  831. 

Iowa. — Hollenbeck  v.  Stanberry, 
38  Iowa  325.  See  Johnson  v.  Con- 
verse, 168  Iowa  684,  138  KW  900 
(holding  where  grantor  agreed  to 
take  up  a  mortgage  on  the  premises 
for  grantee.  If  the  mortgagee  re- 
fused to  extend  the  same,  the 
grantee  was  not  required  to  make 
demand  on  the  grantor  so  to  do  on 
the  date  of  the  maturity  of  '  the 
mortgage,  but  demand  In  a  reason- 
able time  was  sufficient). 

Mass. — Soderlund  v.  Helman.  215 
Mass.  642,  102  NB  899;  Andrews  v. 
Frye,  104  Mass.  234:  Dyer  v.  Rich. 
1  Mete.  180;  Greenwood  v.  Curtis,  6 
Mass.  358,  4  AmD  146. 

Mont. — Pabst  Brewing  Co.  v.  Mon- 
tana Brewing  Co.,  19  Mont  294.  48 
P  334. 

N.  T. — Taylor  v.  Smith,  24  App. 
Div.  519,  49  NTS  41  Irev  on  other 
grounds   164   N.   T.    399,    58   NE   6241. 

N.  C. — ^Nixon  v.  Long,  32  N.  C.  428. 

See  Vermette  v.  Parent,  20  Que. 
K.  B.  156  (where  it  was  held  that  a 
contract  containing  penalty  clause 
required  no  putting  In  default  for 
defective  work). 

1&  111. — Gray  v.  Robertson,  174 
lU.  242,  61  NE  248. 

Ind. — Richards  v.  Reeves,  149  Ind. 
427.  49  NK  348. 

Ky. — Grant  v.  Groshon.  Hard.  86,  3 
AmD  726. 

Mass. — ^Negus  v.  Simpson,  99  Mass. 
388 

Va. — ^Pasteur  v.  Parker,  3  Rand. 
(24  Va.)  468. 

Eng.-^Walton  v.  Mascall,  13  M.  & 


W.  453,  163  Reprint  18*.  4  ERC  488. 

Que. — Wighton  v.  Hitch.  44  Que. 
Super.  128;  Brousseau  v.  Benard,  43 
Que.  Super.  165,  9  DomLR  172.  But 
see  Cardinal  v.  Lalonde,  31  Que. 
Super.  322  (holding  that  contract 
must  contain  stipulation  that  lapse 
of  time  shall  constitute  a  mlse  en 
demeure). 

"A  request  ...  Is  quite  imma- 
terial, unless  the  parties  to  the  con- 
tract have  stipulated  that  it  shall 
be  made;  if  they  have  not,  the  law 
reouires  no  notice  or  request;  but  the 
debtor  Is  bound  to  find  out  the  cred- 
itor and  pay  him."  Walton  v.  Mas- 
call,  13  M.  &  W.  462,  468,  163  Re- 
print 188,  4   ERC  488. 

17.  Sims  v.  Petaluma  Gaslight 
Co.,  6  Cal.  Unrep.  Cas.  540,  62  P  IbO 
[rev  In  banc  on  other  grounds  131 
Cal.  656,  63  P  lOlU;  Gllmore  v. 
Ward,  22  Ind.  A.  106,  62  NE  810. 

181  Dreyer  v.  McCormack  Real 
Bat.  Co.,  164  App.  Div.  41,  149  NTS 
S22 

19.  Darragh  v.  Vicknair,  126  La. 
171,  62  S  264;  Sondhelmer  v.  Rich- 
land Lumber  Co.,  121  La.  786,  46  S 
806;  Davis  v.  Spurlock,  3  La.  Ann. 
208:  Rowe  v.  Hall,  1  La.  97;  Hagan 
V.  (Slark,  6  Mart.  N.  8.  (La.)  646. 

[a]  qyaolflo  perfozmaaoe^— An  ac- 
tion for  damages  for  breach  of  a 
contract  cannot  be  maintained  with- 
out proof  of  defendant's  having 
been  put  In  default;  when  plaintlH 
claims  specific  performance  of  a  con- 
tract for  the  delivery  of  a  certain 
article  or.  In'  the  alternative,  the 
value  of  the  article,  proof  of  the 
putting  in  default  Is  not  required. 
Davis  V.  Spurlock,  3  La.  Ann.  208. 

an.  Payne  v.  Amos  Kent  Brick, 
etc.,  Co.,  110  La.  750.  34  S  763;  Levy 
V.   Schwartz,   34  La.  Ann.   209. 

81.  Healy  v.  Southern  States 
Alcohol  Mfg.  Co..  136  La.  1080,  68  S 
132. 

[a]  IliMf  lauMdlata  pavfoni- 
•Boe  la  posalM*  and  is  tendered  pend- 
ing suit,  it  must  be  accepted,  and  in 
the  case  of  contracts  not  susceptible 
of  immediate  performance,  the  Judge 
Is  authorized  to  grant  time  In  which 
to  perform.  Watson  v.  Feibel,  139 
La.  375,  71  S  585. 

[b]  Za  aa  acUoii  oa  aa  obUfation 
to  dellvaz  a  certain  qnaattty  of  oot- 
toa  where  plaintiff.  In  an  amended 
petition,  alleged  a  .promise  made 
after  the  obligation  had  fallen  due 
to  pay  the  amount  in  money,  it  was 
held  that  proof  of  putting  defendant 
In  mora  was  unnecessary,  and  that 
plaintiff  was  entitled  to  recover  on 
proof  of  the  subsequent  promise  as 
alleged.  Row  v.  Richardson,  6  La. 
78. 

9S.    Conn. — Smith    -  v.       Leavens- 
worth,  1   Root  209. 
Ind. — Ferguson  v.  State,  90  Ind.  88; 


Davis  V.  Doherty,  69  Ind.  11;  Bwing 
V.  French,  1  Blackf.  170. 

Iowa. — Allen  v.  Allen.  116  Iowa 
697,   88   NW  1091. 

Ky. — Barton  v.  Pryor,  4  J.  J. 
Marsh.  462. 

N.  T. — Seelejr  v.  Osborne,  161  App. 
Div.  844,  147  NTS  116;  Engineer  Co. 
V.  Herring-Hall-Marvin  Safe  Co..  76 
Misc.  369,  134  NTS  810  [rev  on  other 
grounds  164  Appi.  Div.  123,  138  NTS 
8811:  Rodger  v.  Toilettes  C3o.,  37 
Misc.   779,  76   NTS  940. 

Oh. — Smith  V.  Cohen,  6  Oh.  Clr.  CX 
45. 

Or. — ^Baker  v.  Stonghton,  1  Or.  227. 

S.  C. — ^West  V.  Murph,  21  8.  C.  U 
284. 

See  Chase  v,  Flanders,  2  N.  R 
417  (holding  that  an  agreement  to 
deliver  a  quantity  of  staves  on  a 
certain  turnpike,  one  part  within  a 
certain  time  If  demanded,  and  the  re- 
mainder within  a  certain  time  there- 
after If  called  for,  is  not  performed 
by  having  the  staves  on  the  turnpike 
readr^  for  delivery  within  the  time 
specmed,  since  they  are  not  deliver- 
able till  demanded). 

03.  _Ala. — Cobb  v.  Read.  2  Stew. 
444;  Thaxton  v.  Edwards,  1  Stew. 
624. 

Conn. — Smith  v.  Leavensworth.  1 
Root  209;  Dean  v.  Woodbridge.  1 
Root  191. 

Ind. — Johnson  v.  Balrd,  3  Blaclif. 
153.  / 

~  Ky. — Chambers   v.   Winn,   Ky.   Dec. 
166,   2  AmD  713. 

Me. — Stevens  v.  Adams,  45  Me.  611. 

Mass. — Greenwood  v.  Curtis,  8 
Mass.  358,  4  AmD  146. 

N.  T. — Lobdell  v.  Hopkins,  5  Cow. 
516. 

VL— Seeley  v.  Bisbee,  2  Vt.  105. 

S4.  U.  S. — ^Boody  v.  Rutland,  etc. 
R.  Co.,  8  F.  Cas.  .No.  1,635,  3  Blatchf. 
24. 

Ind. — Ferguson  v.  State,  90  Ind.  33; 
Frazee  v.  McChord,  1  Ind.  224;  John- 
son T.  Moore,  1  Blackf.  253;  Letter 
v.  Emmons,  20  Ind.  A.  22.  50  NE  40. 

Iowa. — Ryan  v.  Litchfield,  162 
Iowa  609,  144  NW  313. 

Ky. — Mitchell  v.  Gregory,  1  BH)b 
449.  4  AmD  666. 

Mass. — Soderlund  v.  Helman.  21S 
Mass.  642.  102  NB  899. 

N.  T. — Delaware  Trust  Co.  v.  Calm, 
195  N.  T.  231,  88  NE  63  frev  122  App. 
Div.  560.  107  NTS  8131;  Taylor  v. 
Goelet,  142  App.  Div.  467.  126  NTS 
1106;  Mitchell  v.  Helnrich  Aeroplane 
Co.,  96  Misc.  222,  168  NTS  728: 
Northrup  v.  Scott,  86  Misc.  516,  14S 
NTS  846. 

N.  C. — Benners  v.  Howard,  1  N.  C. 
93     1  AmD  683. 

Utah. — Gammon  v.  Bunnell,  It 
Utah  421,  64  P  968. 

N.  B. — Jones  v.  Gushing.  19  N.  B. 
244. 


For  later  eases,  darslopmsats  and  cluuMras  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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demand.*''  So,  where  the  promisee  has,  by  the  terms 
of  the  contract,  the  right  to^determine  the  time  of 
performance,  he  must  give  notice  of  such  time  to 
the  promisor." 

[(  743]  (4)  Contract  for  Delivery  of  Articles 
Other  Tlum  Honey.  Where  the  contract  is  to  pay 
or  deliver  goods  or  other  articles  of  personal  prop- 
erty, a  demand  must  be  made  in  ease  the  time  of 
delivery  or  the  nature,  quality,  or  selection  of  the 
articles  is  dependent  on  the  choice  of  obligee,"  the 
contract  remaining  open  as  a  continuing  contract 
nntil  such  time."  But  when  the  contract  is  tor  the 
payment  or  delivenr  of  designated  articles  at  a 
specified  time,  no  demand  is  necessary,"  and  the 
right  to  elect  between  several  specified  articles  may 
be  exercised  by  the  promisor  if  not  exercised  by 
the  promisee  within  the  time  specified.*'  Where  a 
contract  requires  a  delivery  of  both  articles  and  a 
specified  sum  of  money  an  action  for  the  money 
may  be  brought  without  a  demand." 

Statotory  proviaionfl.  In  some  jurisdictions  it  is 
provided  by  statute  that,  in  case  a  contract  is  for 
labor,  or  for  the  payment  or  delivery  of  property 
other  than  money,  and  the  time  of  performance  is 


not  fixed,  a  cause  of  action  will  not  accrue  until 
after  a  demand  has  been  made  and  refused  or  after 
a  reasonable  time  for  performance  thereafter  has 
been  allowed.** 

Conveyance  of  land.  Where  the  contract  is  for 
the  conveyance  of  land  a  demand  is  unnecessary  as 
a  condition  to  a  suit  for  the  value  thereof  unless 
the  specific  parcels  of  land  are  so  definitely  de- 
scribed that  the  contract  may  be  specifically  en- 
forced." 

Personal  services.  As  a  general  rule  a  demand 
for  performance  must  be  made  before  action  may 
be  brought  on  a  contract  for  personal  services.** 

[$  744]  (5)  Where  Uaeless  Act.  A  demand  for  a 
performance  is  unnecessary  where  it  is  apparent 
that  it  would  be  unavailing,*'  as  where  there  has 
been  a  prior  absolute  refusal,**  or  where  the  party 
from  whom  performance  is  due  has  placed  it  out 
of  his  power  to  perform;'^  or  where  demand  has 
been  waived.** 

[i  745]  b.  SniBdency.*"  A  demand  is  sufficient 
where  it  informs  the  opposite  party  that  perform- 
ance is  expected.**  It  need  not  be  in  writing  unless 
the  contract  so  provides,"  and,  if  written,  will  not 


as.  Kiameyer  v.  Brooka,  44  HI. 
77:  Hall  t.  Hucklns.  41  He.  674;  Mc- 
CUl  V.  Atchley  256  Uo.  S»,  164  SW 
S»3. 

as.  Finch  V.  Priest,  46  111.  441: 
Wear  v.  Jacksonville,  etc.,  R.  Co.,  24 
HI.   692. 

97.  U.  8. — Sparhawk  v.  U.  S..  134 
Fed.   720,  67  CCA  274. 

Ala. — InKTam  T.  Bussey,  181  Ala. 
62».   31  8  (67. 

Ark. — Bradley  ▼.  Farrlnerton,  4 
Ark.   632. 

Ga. — Brown  v.  Drake,  109  Oa.  179, 
34   SB  309. 

IlL — .Scbrlner  t.  Peters,  39  111.  A 
309. 

Ind. — Frasee  v.  McCbord,  Smith 
143. 

Iowa. — Newbum  v.  Hy4e,  132 
Iowa  88,  107  NW  604;  Markley  v. 
Rhodes.  69  Iowa  B7.  J2  NW  776; 
Wyatt  V.  Bailey,  Morr.   896. 

Mass. — Gushee  v.  Bddy,  11  Gray 
602,  71  AmD  728;  Greenwood  v.  Cur- 
tis.  6    Mass.   368.   4  AmD  146. 

Minn. — Parr  v.  Johnson,  37  Minn. 
467,   Se  NW  176. 

Mo. — ^Lakey  v.  Chad  wick,  66  Mo. 
622 

N.  H. — Chase  v.  Flanders,  2  N.  H. 
417. 

N.  T. — Thompson  v.  EJaston,  73 
App.  Dlv.  114,  76  NTS  567  [rev  81 
Misc.  627,  66  NTS  76];  Thomas  v. 
Roosa,  7  Johns.  461. 

Or. — ^Baker  v.  Stoughton,  1  Or. 
227.  _ 

Tenn. — Rogers  v.  Love,  2  Humphr. 
417;  Hopkins  v.  Rogers,  3  Terg.  467. 

Tex. — Kelly  v.  Webb,  27  Tex.  368; 
Hughes  V.  Prewltt,  6  Tex.  264. 

Vt. — Nelson  v.  Gibson,  98  A  1006; 
Field  V.  Black.  42  Vt.  517;  Russell 
V.  Ormsbee,  10  Vt.  274. 

Wash. — Strlneham  v.  Davis,  23 
Wash.   668,   63   P  230. 

But  see  Bragdon  v.  Poland,  61 
Me.  823  (holding  that  where  the  con- 
tract Is  to  pay  from  a  stock  of 
goods  at  a  particular  place,  the 
promisee  need  not  make  a  demand 
at  such  plape). 

98.  Kemple  v.  Darrow,  39  N.  T. 
Super.  447. 

as.  Ark. — Cockrell  v.  Warner.  14 
Ark.  846;  Hughes  v.  Sloan,  8  Ark. 
146. 

Ind. — Frazee  v.  McChord,  Smith 
148. 

Iowa — Crabtree  v.  Messersmlth,  19 
Iowa  179. 

Kan. — Ritchie  v.  Huntington,  7 
Kan.  249. 

Ky. — Adams  v.  Macey,  1  Bibb  328; 
Keeton  v.  Scantland,  1  Hard.  149. 

Minn.— rMorey  v.  Knke,  6  Minn.  892. 

HlBs.^fBaughan  v.  Graham,  2  Miss. 
220. 


N.  T. — Smith  V.  Tiffany,  36  Barb. 
23:  Thomas  v.  Roosa,  7  Johns.  461. 

Pa. — ^Fleming  v.  Potter,  7  Watts 
380;  Roberts  v.  Beatty,  2  Penr.  St  W. 
63    81  AmD  410. 

Tex. — Dunman  v.  Strotber,  1  Tex. 
89,  46  AmD  97. 

[a]  Oa  demand  la  •  osvtaJa  tiiiis. 
— ^A  covenant  In  a  note  to  pay  prop- 
erty "on  demand,  to  be  paid  In  four 
months  after  date,"  means  that  the 
obligor  may  be  hastened  tnr  a  demand 
to  pay  in  four  months,  and  at  the  ex- 
piration of  that  time  an  action  ac- 
crues without  demand.  Stucker  t. 
Miller,  i  Lltt.  (Ky.)  236. 

ao.  Townsend  v.  Wells,  3  Day 
(Conn.)  327. 

Bljrlit  to  eleot  generslly  see  supra 

ITsMMtty  of  yrfojuuuica  of  atter- 
nattve  vrmnla*  see  supra  I   697. 

31.  (Sail  v.  Gall,  12(1  Wis.  270,  97 
NW  938. 

89.  See  statutory  provisions;  and 
Newbum  v.  Hyde.  132  Iowa  88,  107 
NW  604  (holding  demand  on  manager 
of  storage  'warehouse  insufflclent). 

33.  Miller  v.  Slaght,  11  Colo.  A. 
868,  53  P  609.  See  Jacocks  v.  Mor- 
rison, 149  App.  Dlv.  668.  133  NTS 
1002  (holding,  where  defendant  con- 
tracted to  procure  a  conveyance  of  a 
flfteen-acre  tract  of  land,  to  be 
selected  from  a  larger  plot  by  plalti- 
tifrs  assignor,  that  failure  to  select 
within  a  reasonable  or  definite  time 
was  not  necessarily  a  defense). 

34.  Bothlck  V.  Purdy,   3  Mo.   82. 

35.  Loeb  V.  Stem,  99  111.  A.  887 
(aff  198  111.  871,  64  iTE  1043];  John- 
son v.  Levy,  122  L,a  118,  47  S  422, 
16  AnnCTas  978;  Southern  Sawmill  Co. 
v.  Ducote,  120  La.  1052,  46  S  20; 
Blount  v.  Ralston,  20  Tex.  132; 
Stewart  v.  Saunders,  (Man.)  4  Dom 
LR  312,  21  WestLR  499.  See  New- 
burn  V.  Hyde,  132  Iowa  88,  107  NW 
804  (holding  that  the  mere  fact  that 
the  manager  of  a  storage  company, 
on  becoming  irritated  by  the  tactics 
of  a  vendor,  remarked  that  he  would 
not  deliver  the  vehicles  demanded  if 
they  were  there,  did  not  obviate  the 
necessity  of  a  demand);  Osgood  v. 
Jones,  23  Me.  312  (holding  futility 
of  demand  not  shown):  Chandler  v. 
Wlndshlp.  6  Mass.  310  (holding  proof 
of  debt  before  commissioners  in  In- 
solvency of  promisor  sufHclent  de- 
mand). 

aei  JoUne  v.  Metropolitan  Securi- 
ties Co.,  164  Fed.  144  [aff  178  Fed. 
269,  97  CCA  436  (certiorari  den  216 
U.  S.  603.  30  set  406.  64  L.  ed.  346)1; 
Loeb  v.  Stern,  198  111.  371,  64  NB 
1043;  Osgood  v.  Skinner,  111  III.  A. 
606    [aff    21    III.    229,    71    NG    869); 


Rogers  V.  TTnlon  Stone  Co.,  184  Mass. 
31. 

87.  111.— Loeb  v.  Stern.  198  111. 
871,  64  NB  1043    [aff  99  111,  A.  6371. 

Ind. — Boyle  v.  Guyslnger,  12  Ind. 
278. 

Me. — Bsssett  v.  Basse tt,  66  Me. 
127. 

Mass. — Newoomb  v.  Brackett,  16 
Mass.  161. 

N.  Y. — Delamater  v.  Miller,  1  Cow. 
76.  IS  AmD  612. 

Vt.— Brooks  T.  Jewell,   14  Vt.   470. 

Bng. — Lovelock  v.  Franklyn,  8  Q. 
B.  371.  56  EiCrL  371,  116  Reprint  916; 
Bowdell  v.  Parsons,  10  Bast  369,  108 
Reprint  811. 

38.  Miller  v.  Slaght,  11  Colo.  A 
3S8,  68  P  609  (holding  that  under  an 
agreement  to  take  land  in  payment, 
an  offer  to  convey  is  a  waiver  6f  a 
demand  for  performance). 

39.  lUotilsltCT  sad  anActsney  of 
dsmuMd  la  (enaral  see  Actions  || 
76-79. 

40.  Hafner  Mfg.  Co.  v.  Lleber 
Lumber,  etc.,  Co.,  127  La  348,  63  S 
646;  Woodstock  Iron  Works  v. 
SUndard  Pulley  Mfg.  Co.,  116  La.  829, 
40  S  236;  Ott  v.  Mortee,  8  La  109. 
See  In  re  Swift,  114  Fed.  947  (holding 
demand  sufHclent);  Miller  v.  Slaght, 
11  Colo.  A.  358.  63  P  509  (holding 
that,  under  an  agreement  to  take 
land  In  payment,  a  demand  for  a  set- 
tlement Is  a  aufllcient  demand  for 
performance,  on  failure  of  which  ac- 
tion for  a  money  Judgment  may  be 
maintained);  Soderlund  v.  Helman, 
216  Mass.  642,  102  NB  899  (holding 
that  a  demand  under  a  contract  to 
furnish  board  and  food  need  not 
specify  what  food  needed);  Holmes 
V.  Fisher,  13  N.  H.  9  (holding  that, 
where  a  deed  Is  made  and  a  bond  and 
iportgage  taken  from  the  grantee  | 
conditioned  for  the  support  of  the 
g;rantors  during  life,  It  Is  not  neces- 
sary to  make  demand  for  such  sup- 
port on  the  land  mortgaged,  unless 
such  place  Is  where  the  support  is  to 
be  furnished). 

"Demands  for  the'  performance  ot 
a  contract  are  not  to  be  considered 
Ineffective  because  couched  In  polite 
terms."  Hafner  Mfg.  Co.  v.  Lleber 
Lumber,  etc.,  Co.,  127  La.  348,  363,  63 
8  646. 

[a]  A  aonaaA  oa  ths  debtor  t». 
««UM  no  partlonlar  foim  in  order  to 
put  him  in  default.  It  is  sufficient 
that  the  rule  be  substantially  com- 
plied with.  Wilbor  V.  McOllllcuddy, 
3  La  382:  In  re  Swift,  114  Fed.  947. 

41.  Colbyv.  Reed, '99  U.  S.  680,  26 
L.  ed.  484;  Western  Union  Cold-Stor- 
age  Co.  V.  Brmeling.  73  111.  A.  394. 
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be  invalidated  by  elerioal  error  or  omissions  where 
the  intent  is  obvious.**  The  demand  must  conform 
to  the  terms  of  the  contract."  A  personal  demand 
is  not  required  in  the  case  of  a  contract  to  deliver 
specific  articles,**  and  demand  may  be  made  at  any 
reasonable  hour.*'  A  demand  by  letter  sent  by 
mail  to  which  no  answer  is  received  has  been  held 
insufficient  to  show  a  compliance  with  the  provisions 
of  a  contract  which  is  to  be  performed  by  the  ad- 
verse party  upon  request.**  Where  the  promise  is 
to  peijorm  on  demand  in  writing  made  of  another, 
it  has  been  held  that  the  beginning  of  a  suit  is  a 
sufficient  demand.*^  Where  a  demand  and  refusal 
must  be  shown,  it  is  unnecessary  to  show  a  definite 
refusal.** 


H  746]  9.  Tandar  of  Pexfomuuioe**— a.  Neoeaaity. 

Where  acts  to  be  performed  by  the  parties  to  a  con- 
tract are  mutu&l  and  dependent,  or  where  the  exist- 
ence of  a  right  in  one  claiming  it  is  dependent  on 
the  performance  of  duties  on  his  part,  tender  of 
performance  by  him  is  necessary  to  enable  him  to 
sue  to  enforce  the  right,°°  unless  the  circamstances 
are  such  as  to  excuse  a  tender,"  or  in  case  the  stipn- 
lations  of  the  parties  are  to  be  performed  concur- 
rently, in  which  case  all  that  is  required  of  either 
party  is  that  he  be  able  and  willing  to  perform  in 
case  the  opposite  party  is  also  ready  to  perform." 
[i  747]  b.  IbLOises  for  Kontender.  A  formal 
tender  is  unnecessary  if  the  party  to  whom  perform- 
ance is  due  is  absent  from  the  place  of  performance, 


48.  Osgood  V.  Skinner,  111  111.  A. 
60(  [ait  211  111.  229,  71  NB  8S9]. 

48.  Illinois  Cent.  R.  Co.  v.  Demars, 
44  III.  292;  Leiter  v.  Ehnmons,  20  Ind. 
A.  22,  60  NE3  40;  Newburn  v.  Hyde, 
132  Iowa  88,  107  NW  604. 

44.  Dunn  v.  Mamton,  34  Me.  879; 
Maaon  v.  Brlggs,  16  Mass.  453  (hold- 
ine;  that,  where  one  promises  to  de- 
liver articles  when  called  for,  a  de- 
mand at  his  dwelling  house,  in  his 
absence  from  the  commonwealth.  Is 
sufflclent  to  charge  him). 

45.  Dunn  v.  Marston,  34  Me.  379. 
46k    Seeley    v.    Osborne,    161    App. 

Div.  844,  147  NYS  116  [rev  83  Misc. 
409,  146  NYS  237]. 

47.  Pendezter  v.  Carleton,  16  N. 
H.  482. 

48.  Kyle  v.  Hoyle.  6  Mo.  526.  See 
Elder  v.  Offutt.  158  Ky.  409,  165  SW 
424  (holding  that  continual  protests 
and  objections  might  be  equivalent 
to  a  refusal). 

48.     Oxoss  refsrmoMi 
Accrual  of  liability  to  pay  in  money 

where    specific    articles    not    tend- 
ered see  supra  |  692. 
Ooods    manufactured   for    buyer   see 

Sales  [36  Cyc  191]. 
Tender  of  money  see  Tender  [38  Cyc 

127]. 

80.  U.  S. — ^Albuquerque  Nat.  Bank 
v.  Perea,  147  U.  S.  87,  13  SCt  194,  37 
L.  ed.  91;  German  Nat.  Bank  v.  Kim- 
ball, 103  IT.  S.  732,  26  L.  ed.  469:  Gay 
V.  Alter,  102  U.  S.  79.  26  L.  ed.  48; 
Barbee  v.  Wlllard,  2  F.  Cas.  No.  969, 
4  McLean  356. 

Cal. — Hanson  v.  Slaven,  98  Cal.  377, 
18  P  266;  Stockton  8av.,  etc.,  Soc.  v. 
Hildreth,  53  Cal.  721. 

Colo. — People  v.  Henderson,  12 
Colo.  369,  21  P  144;  Waaon  v.  Major, 
10  Colo.  A.  181.  60  P  741. 

Ga. — Bruce  v.  Crews,  39  Ga.  544,  99 
AmD  467. 

111. Briscoe    v.    Allison.    43    111. 

291:  Taylor  v.  Beck,  13  IlL  376;  Smith 
v.  Toung,  179  111.  A.  864;  Paddock  v. 
Buchanan,  110  111.  A.  29. 

Ind.— Bundy  v.  Summerland,  142 
Ind.  92,  41  NH  322;  Smith  v.  Rude 
Bros.  Mfg.  Co.,  131  Ind.  150,  30  NE3 
947;  Hyland  v.  Central  Iron  Co.,  129 
Ind.  68,  28  NE  308.  13  LRA  515;  Hy- 
land V.  Brazil  Block  Coal  Co..  128  Ind. 
885,  26  NE  672;  Logansport  v.  Case, 
124  Ind.  254,  24  NE  88;  Morrison  v. 
Jacoby,  114  Ind.  84,  14  NE  646,  16 
NE  806;  Harshman  v.  Heavllon,  ^6 
Ind.  147;  South  Bend  v.  Notre  Dame 
au  Lac  Univ.,  69  Ind.  344;  Clark  v. 
Continental  Impr.  Co.,  57  Ind.  136; 
De  Ford  v.  Urbain,  Wlla.  67. 

Iowa. — Nelson  v.  Wilson,  76  Iowa 
710.  38  NW  134;  Watson  v.  Moeller. 
63  Iowa  161,  18  NW  857;  Morrison  v. 
Hershire,  32  Iowa  271;  SpatTord  v. 
Stutsman,  9  Iowa  128. 

Kan. — Garnett  Bank  v.  Ferris,  66 
Kan.  120,  39  F  1042;  Chicago,  etc,  R. 
Co.  V.  Atchison  County,  54  Kan.  781, 
89  P  1039;  Wilson  v.  Longendyke,  32 
Kan.  267,  4  P  361 ;  Smith  v,  Woodleaf, 
21  Kan.  717;  Hagaman  v.  Cloud 
County  Com'rs,  19  Kan.  394;  Law- 
rence v.  Killam,  11  Kan.  499. 

Ky. — Monarch  v.  Owensboro  City  R. 
Co.,  119  Ky.  989,  86  SW  193,  27  KyL 


180;  Thompson  v.  Lexington,'  104  Ky. 
166,  46  SW  481,  20  KyL  467. 

La. — Bryant  v.  Stothart,  46  La. 
Ann.  486,  IS  S  76;  Livingston,  v. 
Scully,  38  La.  Ann.  781;  Sewell  v. 
Wlllcox,  6  Rob.  83;  Gilbert  v.  Cooper, 
4  Rob.  161;  Brashear  v.  McMasters, 
15  La.  %82;  Oxnard  v.  Locke,  IS  La. 
447:  Jones  v.  Smalley,  6  La.  28;  Kelly 
v.  Caldwell,  4  La.  38;  Wilbor  v.  Mc- 
GiUlcuddr,  3  La.  182. 

Me. — ^Veasie  v.  Bangor,  51  Me.  609; 
Bisbee  v.  Ham,  47  Me.  543. 

Md. — ^Dentiel  v.  City,  etc.,  R.  Co., 
90  Md.  484,  48  A  201:  Allegany 
County  v.  Union  Mln.  Co.,  61  Md. 
645. 

Mass. — Mansfield  v.  Hodgdon,  147 
Mass.  304,  17  NE  544;  Thurston  v. 
Blanchard,  22  Pick.  18,  33  AmD  700; 
Conner  v.  Henderson,  15  Mass.  819, 
8  AmD  108. 

Mich. — Tisdale  v.  Auditor-Gen.,  86 
Mich.  261,  48  NW  668;  Albany,  etc., 
Mln.  Co.  V.  Auditor-Gen.,  37  Mich. 
391;  Pilsbury  v.  Humphrey,  26  Mich. 
246;  Merrill  v.  Humphrey,  24  Mioh. 
170;  Conway  v.  Waverly  Tp.  Bd.,  16 
Mich.  267. 

Minn. — Taylor  v.  Marcum,  60  Minn. 
292,  62  NW  830. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Mose- 
ley,  52  Miss.  127. 

Mo. — Chouteau  v.  Russell,  4  Mo. 
663,  31  AmD  191;  Ma>tin  v.  Hurley, 
84  Mo.  A.  670. 

N.  H. — Putnam  v.  Mellen.  34  N.  H. 
71. 

N.  T. — ^Delaware  Trust  Co.  v.  Calm, 
196  N.  T.  281.  88  NE  63;  McMichael 
V.  Kilmer,  76  N.  Y.  86;  Nelson  v. 
Plimpton  Fireproof  El.  Co.,  56  N.  T. 
480;  Dunham  v.  Pettee,  8  N.  Y.  608: 
Tonge  V.  Newell,  16  App.  Div.  600,  44 
NYS  906;  Taylor  v.  Blair,  69  Hun 
347,   13  NYS   154;   Berrlnger  v.  Wen- 

fenroth,  6  Hun  531;  Anderson  v. 
heridan,  56  Barb.  66;  Crist  v.  Ar- 
mour, 34  Barb.  378;  Van  Zandt  v. 
New  York,  21  N.  Y.  Super.  875;  Volk 
V.  Olsen,  64  Misc.  227,  104  NYS  415; 
Garte  v.  Souvenir  Post  Card  Co.,  136 
NYS  181;  Rice  v.  ChurchilL  2  Den. 
146;  Payne  v.  Lansing,  2  Wend.  625; 
Porter  v.  Rose,  12  Johns.  209,  7  AmD 
306. 

N.  D. — ^Douglas  V.  Fargo,  13  N.  D. 
467.   101   NW  919. 

Oh. — ^Edwards  v.  Morris,  1  Oh.  624. 

Okl. — State  Nat.  Bank  v.  Carson.  60 
P  990. 

Pa. — Springer  v.  Phillips,  71  Pa.  60; 
Allen  V.  Woods,  24  Pa.  76;  Norrls  v. 
Johnston,  6  Pa.  287;  Noble  v.  James, 
2  Grant  278;  Fleming  v.  Potter,  7 
Watts  380.  ■ 

Tex. — Schless  v.  Atchison,  etc.,  R. 
Co.,  85  Tex.  601.  22  SW  1041;  Mc- 
pherson V.  Johnson,  69  Tex.  484,  6 
SW  798;  Murray  v.  Gulf,  etc..  R.  Co., 
63  Tex.  407.  61  AmR  650;  Scoggins 
v.  Perry,  46  Tex.  Ill;  De  la  Garza  v. 
Booth.  28  Tex.  478,  91  AmD  828;  De 
Witt  V.  Dunn,  15  Tex.  106, 

Vt. — McConnel  v.  Hall,  Brayt.  222. 

Wis. — Wisconsin  Cent.  R.  Co.  v. 
Lincoln  County,  67  Wis.  478.  30  NW 
619 

81.  Barbee  v.  Willard,  2  F.  Cas. 
No.   969,    4    McLean   366;    Paddock  v. 


Buchanan,  110  III.  A.  29;  Post  v.  Gar- 
row,  18  N^br.  683,  26  NW  580;  Page 
V.  Currey,  3  Phlla.   (Pa.)    125. 

OtreonurtaBoas  ntolialaLf  tandar  see 
infra  |  747. 

sa.  U.  S.— Neis  V.  Yocum,  16  Fed. 
168,  9  Sawy.  24. 

Conn. — Smith  v.  Lewts.  26  Conn. 
110. 

Ga. — ^McLeod  v.  Hendry,  126^  Ga. 
167.  64  SB  949;  Biggers  v.  Pace,  t  Ga. 

lil. — Clark  V.  Weis,  87  III.  438.  29 
AmR  60:  Cottlngham  v.  Owen,  71  111. 
897;  Paddock  v.  Buchanan.  110  111. 
A.  29  I 

Me. — White  V.  Mann,  2*  Ue.  861. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Res- 
ley,  7  Md.  297. 

Mass. — Carpenter  v.  Holcomb.  1(5 
Mass.  280;  Hapgood  ▼.  Shaw.  105 
Mass.  276;  Smith  v.  Boston,  etc..  R. 
Co..  6  Allen  262. 

Nebr. — Frenser  v.  Dufrene,  68 
Nebr.  432,  78  NW  719. 

N.  T.— Lester  v.  Jewett,  11  N.  T. 
463;  Cornwall  v.  Haight,  8  Barb.  327 
[rev  on  other  grounds  21  N.  T.  4(2); 
Coonley  v.  Anderson,   1  Hill  619. 

Oh. — Hager  v.  Reed,  It  Oh.  St.  626. 

Pa. — North  American  Oil  Co.  v. 
Forsyth.  48  Pa.  291. 

Vt.— Cobb  V.   Hall,   33   Vt.   283. 

"When  concurrent  twjts  in  the  na- 
ture of  mutual  conditions  precedent 
are  to  be  performed,  readiness  and 
willingness  to  perform  on  the  part 
of  one  party  are  sufficient  to  impose 
the  duty  of  performance  on  the  other 
party.  This  doctrine  is  so  well  stated 
in  Smith  V.  Lewis,  26  Conn.  110,  that 
we  quote  from  the  opinion  of  the 
Chief  Justice  In  that  case:  'Some 
misapprehension  or  confusion  ap- 
pears to  have  arisen  from  the  mode 
of  expression  used  in  the  books  in 
treating  of  tbe  necessity  of  a  tender 
or  offer  by  the  parties  as  applicable 
to  the  case  of  mutual  and  concur- 
rent promises.  The  word  tender,  as 
used  in  such  a  connection,  does  not 
mean  the  same  kind  of  offer  as  when 
it  is  used  in  reference  to  the  pur- 
ment  or  offer  to  pay  an  ordinary  debt 
due  in  money,  when  the  money  is  of- 
fered to  a  creditor  who  is  entitled  to. 
receive  it,  and  nothing  further  re- 
mains to  be  done  and  the  transaction 
is  completed  apd  ended;  but  it  means 
only  a  readiness  and  willingness,  ac- 
companied with  an  ability,  on  the 
part  of  one  of  the  parties,  to  do  the 
act  that  the  agreement  requires  him 
to  perform,  provided  the  other  will 
concurrently  do  the  thingb  that  he  Is 
required  by  It  to  do,  and  a  notice  to 
the  former  to  the  latter  of  such 
readiness.  Such  readiness,  ability, 
and  notice  are  sufficient  evidence  of, 
and  Indeed,  imply,  an  offer  or  a  ten- 
der In  the  sense  in  which  those  terms 
are  used  in  reference  to  the  kind  of 
agreements  we  are  now  consider- 
ing. It  is  not  an  absolute,  uncon- 
ditional offer  to  do  or  transfer  any- 
thing at  all  events,  but  it  is  in  its 
nature  conditional  only,  and-  depend- 
ent on,  and  to  be  performed  only  In 
case  of,  the  readiness  of'  the  other 
party    to    perform   his    part    of   the 
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in  those  cases  where  his  presence  is  necessary;" 
nor  is  a  formal  tender  necessary  if,  at  the  time  for 
performance,  the  party  ta  whom  performance  is 
due  fails**  or  refuses"  to  perform  on  his  part,  or 
demands  that  a  request  which  he  has  no  right  to 

airreement.'  In  Morton  t.  I^amb,  7  T. 
R.  125,  101  Reprint  890,  Orose,  J., 
says  that  It  Ifl  difficult  to  reconcile- 
all  the  cases  on  the  subject,  but  that 
the  good  sense  to  be  extracted  from 
them  all  Is,  that  If  one  party  cov- 
enants to  do  one  thing  In  considera- 
tion of  the  other  party's  doing  an- 
other, each  must  be  ready  to  per- 
form hla  part  of  the  contract  at  the 
cnari 


make  be  complied  with,**  or  if  he  is  unable  to  per- 
form." Similarly  a  tender  is  waived  where  the 
tenderee  makes  any  declaration  which  amounts  to  a 
repudiation  of  the  contract,  or  takes  any  position 
which  would  render  a  tender,  so  long  as  the  position 


time  he  charges  the  other  with  non- 

ferformance."    Amsden    v.    Atwood, 
8  Vt.   822,  33S.  86  A  811. 

[a]  MattBOtloa  stated.— "If  a  con- 
tract calls  for  successive  acts,  flrst 
Inr  one  party  and  then  by  the  other, 
there  Is  no  breach  by  one  If  the 
precedent  a<Jt  has  not  been  performed 
by  the  other;  but  If  the  contract  con- 
templates concurrent  acts.  It  la  suffl- 
clent  to  put  one  party  In  default  that 
the  other  party  Is  ready,  willing  and 
offers  to  perform  his  part  of  the  con- 
tract. A  tender,  as  applied  to  such  a 
case,  does  not  mean  the  same  kind 
of  offer  as  the  tender  of  money  In 
payment  of  a  debt,  where  the  money 
is  ottered  to  the  creditor  uncondK 
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taken  by  him  is  maintained,  a  vain  and  idle  cere- 
mony,™ as  where  he  ejcpressly  declares  that  he  will 
not  accept  the  tender  if  it  is  made,°^  or  where  he 
has  placed  it  beyond  his  power  to  perform"  or  has 
prevented  performance,**  or  has  evaded  tender," 
or  in  any  way  obstructs  or  prevents  a  tender,"  as 
by  declaring  positively  that  nothing  is  due  him,** 
by  admitting  that  a  tender  would  be  fruitless,"  by 
declaring  the  contract  to  be  at  an  end,**  or  in  a 


threatening  tone  ordering  plaintiff  off  the  premises.*' 
But  ignorance  of  the  creditor'^s  place  of  residence  is 
no  excuse  for  not  making  a  tender.**  It  is  the 
debtor's  duty  to  make  inquiries  for  the  creditor  of 
those  most  Ukely  to  know  his  whereabouts,*"  and 
the  nonresidence  of  the  party  to  whom  tender  is 
to  be  made  will  not  ezeose  a  tender  where  his  non- 
residence  was  known  when  the  contract  was  entered 
into.^*    In  any  case  before  it  can  be  said  that  a 
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Ind. — Blair  v.  Hamilton,  48  Ind.  32. 

Iowa. — Williams  v.  Trlplett,  8  Iowa 
618. 

Ky. — Hollerbach.  etc..  Contract  Co. 
V.  Wllkins,  130  Ky.  61,  112  SW  1126: 
New  York  L.  Ins.  Co.  v.  Clopton.  7 
Bush  179.  3  AmR  290;  Dorsey  ▼. 
Barbdee,  Lltt.  Sel.  Cas.  204,  12  AmD 
296;  Tlbbs  v.  Timberlake,  4  Litt.  12; 
Dorsey  v.  Cock.  4  Bibb  45;  Mundy  v. 
Kean,   5 JKvL  697.  ' 

Me.— Duffy  v.  Patten,  74  Me.  896; 
Mattocks   v.    Young,    66   Me.   459. 

Md. — Buel  v.  Pumphrey,  2  Md.  261, 
66  AmD  714. 

Mass. — Oilman  v.  Cary,  198  Mass. 
318,  84  NE  312. 

Mich.— Witt  V.  Deraham,  146  Mich. 
68,  109  NW  25. 

Mo. — Cornett  v.  Best,  (A.)  138  SW 
166;  Cornett  v.  Best,  161  Mo.  A.  646, 
132  SW  35;  Curtis  v.~  Sexton,  (A.) 
126  SW  806;  Kingsland,  etc.,  Mfg. 
Co.  V.  St.  Louis  M^alleable  Iron  Co., 
29  Mo.  A.  626.  See  Austen  v.  St. 
Louis  Transit  Co.,  116  Mo.  A.  146,  91 
SW  450  (where  declaration  was 
made  by  attorney). 

N.  J. — Trenton  St.  R.  Co.  v.  Law- 
lor.  74  N.  J.  Eq.  828,  71  A  234,  74  A 
668. 

N.  T.— Canda  v.  Wick^  100  N.  T. 
127,  2  NE  381  [aff  49  N.  Y.  Super. 
497];  Blewett  v.  Baker,  58  N.  Y.  611; 
Simonson  v.  Lauck.  105  App.  Div. 
82,  93  NTS  965;  Howe  v.  Moore,  60 
Hun  577,  14  NYS  286;  Kllnok  v. 
Kelly,  63  Barb.  622;  Vaupell  v.  Wood- 
ward, 2  Sandf.  Ch.  143. 

N.  C. — GalUmore  v.  Grubb.  156  N. 
C.  576.  72  SE  628:  Martin  v.  Fayette- 
vllle  Bank.  131  >r.  C.  121.   42  SE  568. 

Okl.— Puis  v.  Casey,  18  Okl.  142, 
92  P  388. 

Or. — Browne  v.  John  P.  Sharkey 
Co.,  58   Or.   480,   115  P  156. 

Tex. — Young  v.  Watson.  (Civ.  A.) 
140    SW   840,    842    [cit   Cyc]. 

Wash. — McCormIck  v.  Tappendorf, 
51  Wash.   312,   99  P  2. 

W.  Va. — Poling  V.  Parsons,  38  W. 
Va.  80,  18  SE  379;  Koon  v.  Snod- 
grass,  18  W.  Va,  320. 

[a]  in  Oallfomla  the  code  pro- 
vides that  a  refusal  to  accept  per- 
formance made  before  an  offer  there- 
of is  equivalent  to  an  offer  and  re- 
fusal, unless  the  full  performance  is 
actually  due,  the  party  gives  notice 
of  his  willingness  to  accept  it.  How- 
ard V.  (Jalbralth.  13  CM.  A.  373.  109 
P  889. 


ao.  Ala. — ^Anderson  v.  Garth.  I 
Stew.  160. 

111.— White  V.  Thomas,  39  111.  227; 
Morehouse  v.  Terrlll.  Ill  111.  A.  460. 

Iowa. — ^Auxler  t.  Taylor,  102  Iowa 
673.   72   NW   291. 

Ky. — Bannister   v.    Weatherford.   7 

B.  Mon.   271. 

Mass. — Lowe  v.  Harwood.  189  Mass. 
133,  29  NE  638;  Newcomb  v.  Brack- 
ett.  16  Mass.  161. 

Minn. — Wyvell  v.  Jones,  S7  Minn. 
68,  33  NW  43;  Bennett  v.  Kielps.  It 
Minn.  826. 

N.  Y. — Davis  V.  Van  Wyck,  64  Hun 

186,  18  NTS  885;  Aikin  v.  Davis,  45 
Barb.  44;  Clark  v.  Crandall,  3  Barb. 
612.  See  McDonald  v.  Williams,  1 
Hilt.  365  (holding  the  declaration  of 
the  promisee  to  a  third  person  that 
he  would  not  be  able  to  deliver  not 
to  ^excuse  a.  tender).  Compare  Sage 
V.  Ranney.  2  Wend.  6S2  (where  a  pre- 
vldus  conveyance  was  held  not  to  ex- 
cuse tender). 

N.   C— Ward  v.  Albertson,   16S  N. 

C.  218,   81   SB  168. 

Pa. — Scott  V.  Patterson,  1  Pa.  Dlst. 
601. 

R.  I.— Thurber  v.  Smith,  25  R.  L 
60.    64  A   790. 

Wash. — Palmer  v.  Clark.  62  Wash. 
346,   100    P   749. 

81.  Smoot  V.  U.  S.,  6  Ct  O.  490 
[rev  on  other  grounds  82  U.  S.  36, 
21  L.  ed.  107]:  Smith  v.  Lewis.  24 
Conn.  624,  63  AmD  180;  WiUcut*  v. 
Northwestern  Mut.  L.  Ins.  Co..  81 
Ind.  300;  McMaster  v.  State,  108  N. 
T.  642,  IB  NE  417;  Howell  v.  Gould. 
2  Abb.  Dec.   418. 

89.     Fotemick  v.  Watson,  184  Mass. 

187,  68   NE  216. 

83.  Mo. — Lakey  v.  Chadwick,  6S 
Mo.   622. 

N.  T. — ^Nelson  v.  Plimpton  Fire- 
proof Ba.  Co..  66  N.  T.  480;  Traver 
v.  Halsted,  23  Wend.  66;  Franchot  v. 
Leach.   5  Cow.  506. 

N.  C. — Barrett  v.  Bller,  51  N.  C 
560. 

Pa. — SchaetCtfr  v.  Coldren,  237  Pa. 
77.    86   A   98,   AnnCa»1914B    176. 

Eng. — Cort  v.  Amberaate.  etc.,  R. 
Co.,  17  Q.  B.  127,  7»  BCL  127,  117 
Reprint  1229:  Hochster  v.  De  la 
Tour,  2  E.  &  B.  678,  76  ECL  (78,  11< 
Rmirlnt  922,  20  EngL&Eq  167,  6  ERC 

[a]  ZUoatratloaa. — (1)  Refusal  to 
render  account  of  -what  is  due  will 
excuse  tender.  Roby  v.  Skinner,  34 
Me.  270;  McSweeney  v.  Kay,  1< 
Grant  Ch.  (U.  C.)  432.  (2)  Render- 
ing a  false  account  will  excuse  ten- 
der. Meaher  v.  Howes,  (Me.)  10  A 
460.  (3)  Declining  an  offer  of  Im- 
mediate payment  on  an  offer  to  pay 
then  or  at  a  future  time  was  held 
to  be  equivalent  to  a  tender.  U.  S. 
L.  In&.  Co.  V.  Lesser,  126  Ala.  618, 
28  S  646. 

64.     Lacy  V.   Wilson,  24  Ulch.  479. 

66.  Ronaldson,  etc.,  Ckt.  v.  By- 
num.  122  La.  687,  48  S  152;  Jackson 
V.  Jacob,  3  Bing.  N.  Cas.  869.  32 
ECL   399.   132   Reprint  645. 

ea.  Oelrichs  r.  ArU,  21  Md.  624; 
Post  V.  Garrow,  18  Nebr.  682.  26  NW 
580.  See  union  Inv,  Assoc,  v.  Geer, 
64  HI.  A.   648. 

87.  Williams  v.  Patrick,  177  Hiss. 
160.  68  NE  583. 

88.  Samuel  v.  Allen.  98  Cal.  40(. 
33  P  273;  Sage  v.  Ranney,  2  Wend. 
(N.   Y.)    532. 

89.  Lehman  v.  Moore,  93  Ala.  181. 
9  S  690;  Bancroft  v.  Sawin,  143  Vw 
144.  9  NE  639. 

TO.  Taylor  y.  Blair,  59  Hun  »i- 
13    NYS   164. 
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fomuil  tender  is  waived,  the  tenderee  must  have 
placed  himself  in  such  position  as  wonld  make  a 
tender  an  unnecessary,  act.''*  And  a  plaintiff,  before 
he  can  recover  damages  for  the  breach,  or  for  what 
her  has  parted  with  under  the  contract,  must  show 
not  only  the  facts  constituting  the  waiver  of  the 
formal  tender,  but  that  he  was  able  and  willing,  at 
the  time  fixed,  to  perform  on  his  part,"  except  in 
those  cases  where  a  tender  is  rendered  unnecessary 
by  the  previous  declaration,  act,  or  omission  of  the 
other  party.^*  A  formal  technical  tender  is  not  dis- 
pensed with  by  a  mere  assertion,  without  more,  of  a 
lien  or  claim  in  excess  of  the  actual  amount  due. 
for  a  tender  of  the  proper  sum  might  be  accepted." 
There  cannot  be  a'  waiver  unless  the  tenderee  is 
present  and  has  an  opportunity  to  object  to  the 
tender,"  nor  can  there  be  a  waiver  when  he  is 
present,  if  the  facts  are  not  disclosed  to  him.^* 

Where  the  contact  is  illegal,  a  party  is  under  no 
duty  to  tender  performance.'^ 

Waiver  of  further  tender.  Where  a  tender  is 
made  and  a  reason  is  given  for  its  rejection  which 
shows  that  a  further  tender  would  be  fruitless, 
none  other  need  be  made.'* 

[$  748]  c.  Time— (1)  In  OeneraL  Where  an  exec- 
utory contract  is  silent  as  to  the  time  of  perform- 
ance, a  tender  must  be  made  within  a  reasonable 
time.^    A  promise  to  pay  in  chattels,  or  in  any- 


71.  Sanford  v.  Savings,  etc.,  Soc, 
go  E^d.  64  [aft  97  Fed.  6»<,  38  CCA 
JS5];  Adcox  V.  WeBtem  Union  Tel. 
Co.,  171  Mo.  A.  331,  S38,  187  SW 
989  rclt  Cyc];  J«wett  v.  Barle.  58  N. 
T.    Super.    349. 

TB.  Lamar  v.  Sheppard,  84  0>. 
561.  10  SB  1084;  Nelson  v.  Plimp- 
ton Fireproof  El.  Co.,  BB  N,  T.  480; 
Traver  v.  Halsted,  23  Wend.  <N.  Y.) 
66;  Franchot  v.  Leach,  5  Cow.  (N.  T.) 
506:  Roblson  v.  Tyson,  46  Pa.  286; 
Hochster  v.  De  la  Tour,  2  B.  ft  B. 
678,  75  BCL  678,  118  Reprint  922,  20 
-BngLAtki  167,   «  ERC  676. 

ra.  L5we  V.  Harwood,  139  Mas*. 
133,  29  NB  538;  Brown  v.  Davis.  138 
Maas.  458;  Crist  v.  Armour,  34  Barb. 
<N.  T.)  378;  Frost  v.  Clarkson,  7 
Cow.  <N.  T.)  24;  tiovelock  y.  Frank- 
lyn,  8  Q.  B.  371.  66  KCL  371.  115  Re- 
.  print  916;  Ford  v.  Tlley,  6  B.  ft  C. 
325.  13  BCL  154,  108  Reprint  472. 

74>  Loewenberg  v.  Arkansas,  etc., 
R.  Co.,  56  Ark.  439,  19  SW  1051;  In- 
diana Bond  Co.  V.  Jameson,  24  Ind. 
A.  8.  56  NE  37;  Hoyt  v.  Sprairue,  61 
Barb.  (N.  Y.)  497:  Llado  v.  Morean, 
23  U.  C.  C.  P.  517;  McBride  v.  Baflpy, 
6  V.  C.  C.  P.  623:  Kendal  v.  Fltiger- 
ald,  £1  XT.  C.  Q.  B.  585;  Buffalo,  etc., 
R.  Co.  V.  Gtordon.  16  U.  C.  Q.  B.  283. 

[al  Bnt  demanding'  aa  exoxUtaBt 
pzioe  for  repairs  done  on  a  ship  and 
crlving  notice  that  It  will  not  be  sur- 
rendered unless  such  price  Is  paid 
dispenses  with  a  tender.  Watson  v. 
Pearson.  9  Jur.  N.  S.  501. 

7B.     Sloan  v.  Petrie,  16  111.   262. 

7«.  Waldron  v.  Murphy,  40  Mich. 
668. 

77.  Citlsens'  Bank  v.  Leonhart, 
126  Ind.   206,  25  KB  1099. 

78.  House  v.  Alexander,  106  Ind. 
109.  4  NE  891,  66  AmR  189. 

n.  Ind. — Conklln  v.  Smith,  7  Ind. 
107.    63   AmD  416. 

Mass. — ^Atwood  T.  Cobb,  16  Pick. 
227.  26  AmD  667. 

Nebr. — Coleridgre  Creamery  Co.  v. 
Jenkins.   66  Nebr.   129,  92  NW  123. 

N.  Y.— Bass  V.  White,  66  N.  T.  666. 

Pa. — Roberts  v.  Beatty,  2  Penr. 
ft  W.  63,  21  AmD  410. 

Tenn. — Jones  v.  Peet,  1  Swan  293. 
_EnK. — Bills  V.  Thompson,  3  M.  ft 
W.  445.   150  Reprint  1219. 

Tlais  for  ysHoiaMBa*  see  Infra 
1  776. 

[a]  What  la  a  xMaoaaUa  ttane  Is 
to  be  determined  in  each  case  by  a 
view  of  all  the  facts  and  circum- 
stances attending  the '  transaction. 
Roberts  v.  Maseppa  Mill  Co.,  80  Minn. 


418,  15  NW  680. 

.  [b]  A  fallnx*  to  fomially  wfth- 
oxaw  the  offer  after  the  expiration 
of  a  reasonable  time  will  not  ralldate 
8  tender  made  thereafter.  Bowen  v. 
McCarthy,    85   Mich.    26,    48    NW   155. 

80.  Ala. — Toulmln  v.  Sager,  42 
Ala.  127;  Powe  v.  Powe,  42  Ala.  113. 

Ark. — ^Whlte  v.  Prigmore.  29  Ark. 
208:  Day  v.  Lafferty,   4  Ark.   450. 

Ky. — Stucker  y.  Miller,  5  LItt.  236. 

N.  C. — Mlngus  V.  Pritohet,  14  N.  C. 
78:  Wales  v.  Cooke,  IS  N.  C.  183. 

wash. — Olsen  v.  Northern  SS.  Co., 
70  Wash.  493,  497,  127  P  112  [quot 
Cyc], 

[a]  A  teaUlor  after  tho  ttaaa  flaod 
is  of  no  eftect.  Bennett  v.  Fuller,  29 
La.  Ann.  663;  Pickering  v.  Green- 
wood, 114  Mass.  479;  Cowley  y. 
Davidson,  13  Minn.  92;  Mlngus  v. 
Pritchet.  14  N.  C.  78. 

[bl  An  agXMmeat  to  pav  property 
on  demand  cannot  be  discharged  by 
a  tender  before  or  after  demand. 
Stucker  v.   Miller.   5  Litt.    (Ky.)    236. 

[c]  la  Oallfornla,  where  the  obli- 
gation Axes  a  time  for  its  perform- 
ance, the  code  provides  that  the  of- 
fer of  performance  must  be  made  at 
that  time  within  reasonable  hours. 
Maurer  v.  King,  127  Cal.  114,  69  P 
290  (holding  that,  where  a  person 
gave  in  part  payment  of  property 
certain  stock,  guaranteeing  that  It 
would  be  worth  a  certain  price  with- 
in two  years  and  agreeing  to  take 
it  back  at  that  price  at  the  end  of 
that  time  If  the  buyer  then  "holds 
such  stock  and  so  requests."  the  lat- 
ter was  only  bound  to  make  the  re- 
quest within  a  reasonable  time  after 
the  two  years,  since  the  code  provi- 
sion did  not  apply). 

SI.  Van  Deusen  v.  Steele,  162 
Mass.  288,   38  NB  443. 

88.  Edmonds  v.  Bvarts,  148  Mich. 
485,    109   NW  844. 

83.  Ky. — Duckham  v.  Smith.  6  T. 
B.  Mon.  372;  Williams  v.  Johnson, 
Litt.  Sel.  Cas.  84.  12  AmD  275;  Ken- 
dal V.  Talbot,  1  A.  K.  Marsh.  321; 
Johnson  v.  Butler,  4  Bibb  97;  Colyer 
v.  Hutchlngs,  2  Bibb  404;  Jouett  v. 
Wagnon,   2  Bibb  269.   6  AmD  602. 

Me.— Wing  v.  Davis.  7  Me.  31;  AI- 
drich  V.  Albee,  1  Me.  120,  10  AmD  45. 

Miss. — ^Bates  v.  Bates.  Walk.  401, 
12  AmD  572. 

R.  I.— Hall  V.  Whlttler,  10  R.  I. 
530. 

Tenn. — Tlejnan  v.  Napier.   6   Yerg. 


thing  of  a  fluctuating  value,  must  be  strictly  com- 
plied with  as  to  time,  and  a  tender  of  the  thing  to 
be  paid'' cannot  be  made  before  or  after  the  day 
fixed  for  payment."  Where  a  contract  provides 
for  an  act  to  be  done  within  a  certain  time  after 
tender  of  compensation,  it  has  been  held  that  it  is 
sufScient  for  tender  to  be  made  within  the  required 
time  before  actioA  is  brought." 

Absence  of  party.  Where  the  party  to  whom  ten- 
der is  due  is  out  of  the  state  at  the  time  therefor, 
a  tender  is  in  time  if  made  within  a  reasonable 
period  after  his  return." 

[f  749]  (2)  Time  of  Day.  To  make  a  tender 
good  as  to  time  of  day,  the  general  rule  is  that 
the  tenderer  must,  at  the  latest  time,  on  the  last 
day  of  the  term  of  the  contract,  before  the  sun 
sets,  produce  the  money  or  goods  and  offer  to  com- 
ply with  the  contract,"  and  the  tender  must  be 
made  a  sufficient  length  of  time  before  the  sun 
sets  so  that  the  money  may  be  counted  or  the  g^ds 
examined  by  daylight;^  but  where  no  place  for 
delivery  is  stipulated,  it  is  held  that  a  tender  may 
be  made  at  any  time  before  midnight;"  and  a  ten- 
der of  specific  articles  in  payment  of  a  debt  made 
after  sunset,  where  the  creditor  had  been  absent 
through  the  day,  has  been  held  good."  If  it  hap- 
pens that  the  parties  meet  at  the  place  at  an  earlier 
hoar  of  the  last  day,  a  tender  may  be  made  at 

Vt.— Sweet  V.  Harding,  19  Vt.  687: 
Mortln  v.  Wells,  1   Tyler  381. 

Eng. — Wade's  Case,  6  Coke  114a, 
77  Reprint  232;  Lancashire  v.  Kell- 
Ingworth,  Comyns  116,  92  Reprint 
991,  1  Ld.  Raym.  686,  91  Reprint 
1367,  12  Mod.  529,  88  Reprint  1498,  8 
Salk.  342,  91  Reprint  862;  Tlnckier 
V.  Prentloe,  4  Taunt.  549.  128  Re- 
print 445. 

[a]  ToUler  iMfor*  lumr  for  "'"-'"f 
biulness. — (1)  On  the  question 
whether  a  tender  must  be  made  at  a 
convenient  time  before  the  expira- 
tion of  an  earlier  hour  than  sunset, 
which  by  custom  and  usage  In  a 
particular  business  is  the  time  lim- 
ited for  cloalnr  the  daily  businoss.  It 
has  been  held  that,  where  a  con- 
tract provided  for  the  delivery  of 
stock  on  a  specified  day,  the  tender 
made  at  the  uttermost  convenient 
time  of  the  day  fixed,  before  the 
usual  time  of  shutting  the  books, 
was  good.  Lancashire  v.  KelKng- 
worth,  Comyns  116,  92  Reprint  991. 
1  Ld.  Raym.  686,  91  Reprint  1367.  12 
Mod.  629,  88  Reprint  1498,  3  Salk. 
342,  91  Reprint  862.  (Z)  But  in  a 
similar  later  case  where  It  appeared 
that  there  was  more  business  that 
day  than  could  be  transacted  be- 
fore the  regular  closing  hour,  and 
for  that  reason  the  books  were  again 
opened  after  that  hour,  a  transfer 
made  before  the  regular  closing  hour 
was  held  not  a  good  tender.  The 
court  held  that  the  general  rule, 
which  Is  that  a  tender  must  be  made 
at  the  uttermost  .convenient  time  of 
the  day,  ought  hot  to  be  broken 
through  except  in  cases  of  necessity, 
and  that  in  the  present  case  there 
was  no  necessity  to  break  through  it, 
because,  as  the  books  were  again 
opened  In  the  afternoon,  the  tender 
ought  to  have  been  made  at  the  ut- 
termost convenient  time  before  the 
shutting  of  the  books  In  the  after- 
noon. Lancashire  v.  KelUnkworth, 
supra;  Rutland  v.  Batty,  Str.  777,  93 
Reprint  842. 

84,  Aldrlch  V.  Albee,  1  Me.  120, 
10  AmD  45;  Cronlnger  v.  Crocker.  62 
N.  Y.  151;  Doe  v.  Paul,  3  C.  ft  P.  618, 
14   BCL  744. 

88.  Smith  V.  Walton,  6  Houst. 
(Del.)  141;  McCIartey  v.  Ookey.  31 
Iowa  605;  Startup  v.  Macdonaid.  6 
M.  ft  O.  593,  46  ECL  693,  134  Re- 
print 1029. 

88.  Avery  v.  Stewart.-  2  Conn.  69, 
7  AmD  240. 
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that  time.*^ 

[$  750]  (S)  Premature  Tender.  A  prematore 
tender  is  generally  held  to  be  unavailable  €or  most 
purposes,  but  where  payment  may  be  made  "on 
or  before ' '  a  day  named,^*  or  within  a  certain  time,*" 
a  tender  may  be  made  at  any  time  after  the  date 
of  the  contract. 

[f'751]  (4)  Tender  after  Action  Brought.  At 
common  law  a  tender  must  be  made  by  a  debtor 
before  the  commencement  of  the  action  to  recover 
the  thing  due.'^  By  statute  in  some  states,  however, 
tender  after  suit  is  allowed  usually  up  to  the  com- 
mencement of  trial;"  in  which  event,  however,  it 
can  be  made  only  in  the  particular  classes  of  cases 
mentioned  in  the  statute  ;**  and  where  the  statute 
provides  that  a  tender  can  only  be  made  before  the 
commencement  of  the  trial,  after  the  trial  it  comes 
too  late;^  and  a  statute  authorizing  a  tender  at 
any  time  before  judgment  is  held  no^  applicable  to 
cases  where  plaintiff  is  bound  to  make  a  tender 
previous  to  suit  to  have  a  standing  in  court.*'  A 
tender  after  action  commenced  does  not  bar  the  far- 
ther prosecution  of  the  action,  but  if  otherwise  suffi- 
cient it  stops  interest  and  subjects  plaintiff  to  sub- 
sequent costs." 


[i  752]  (5)  Waiver  of  Objection  to  Time.  Where 
a  tender  comes  too  late,  a  refusal  solely  on  some 
collateral  ground  is  a  waiver  of  the  objection  that 
the  tender  was  not  made  in  time;*^  and  similarly 
where  both  parties  treat  a  debt  as  then  due,  the 
tender  beihg  refused  on  some  other  gp-ound,  the 
tenderee  cannot  defend  on  the  ground  that  at  the 
time  of  the  tender  the  debt  was  not  due.** 

[i  753]  d.  Place— (1)  Where  Place  Is  Appointed. 
If,  by  contract,  goods  are  to  be  delivered  at  a  cer- 
tain place,  a  tender  may,**  and  must,'  be  made  at 
that  place,  and  a  tender  at  the  place  is  sufficient, 
although  the  one  to  whom  it  is  to  be  made  be  absent 
at  the  time.'  A  tender' to  the  person  at  a  place 
other  than  the.  one  designated,  is  good  unless  ob- 
jected to  on  that  ground? 

[$  754]  (2)  Where  No  Placo  Is  Appointed.  At 
common  law  with  respect  to  the  payment  of  port- 
able articles,  where  the  time,  but  no  place,  of  pay- 
ment is  specified,  and  no  place  of  payment  is  fixed 
by  law,  the  rule  is  that  the  tenderer  must  seek  the 
tenderee  and  make  a  tender  to  him  wherever  he 
can  be  found;*  and  a  tender  anywhere  to  the  per- 
son of  the  tenderee  is  good,"  the  tenderer  being 
required  to  exercise  due  diligence  and  good  faith 


87.  Aldrlch    v.   Albee,    1    Me.    ISO, 

10  AmD  46:  Hall  V.  Whlttler,  10  R.  I. 
630;    Wade'a    Case,    6    Coke    114a.    77 

'Reprint  232;  Startup  v.  Macdonald, 
6  M.  &  G.  693,  48  ECL  693,  184  Re- 
print 1029. 

88.  Cal. — Rhorer  v.  Bila,  88  Cal. 
61.  23  P  274. 

Cons. — Abbe  v.  Goodwin,  7  Conn. 
877. 

Ind. — Bowen  v.  Julius,  141  Ind. 
810,  40  NE  700;  Abshlre  ▼.  Corey,  118 
Ind.    484,   16   NB  686. 

Me. — Portland  v.  Atlantic,  eta,  R. 
Co.,  74  Me.  241.  But  see  Eaton  t. 
Bmeraon,  14  Me.  836  (where  objec- 
tion was  not  made). 

Mass. — Saunders  v.  Frost,  6  Pick. 
269,  16  AmD  394;  Kinsman  v.  Pierce, 
17  Mass.  247. 

Mo. — IIUnKworth    v.    Miltenberger, 

11  Mo.   80. 

Mont. — Schults  v.  O'Hourke,  18 
Mont.   418.  46  P  $84. 

Nebr. — Moore  v.  Kline,  48  Nebr. 
617,  61  NW  78«. 

N.  J.— TlUou  V.  Britton,  9  N.  J.  L. 
120. 

_N.  T. — ^Bllls  V.  Craig,  7  Johns. 
Ch.  7. 

N.  C— Walker  v.  AUen,  60  K.  C 
68. 

I  Bng. — ^Brown  v.  Cole.  14  Sim.  427, 
17  EngCh  427,  60  Reprint  424. 

But  see  Qurnn  v.  Whetcroft,  8 
Harr.  &  M.   (Md.)  136,  1  AmD  876. 

[a]  AaeozdlB*  to  the  olvU  law, 
where  a  distant  day  of  payment  is 
Klven  exclusively  for  the  benefit  of 
the  debtor,  the  latter  may  make  a 
tender  of  the  amount  due,  before  the 
time  fixed  for  payment.  Ellis  v. 
Craig,  7  Johns.  Ch.  (N.  T.)  7;  Pothler 
Obi.  pt   II  c  3  art  3. 

89.  Brent  v.  Fenner,  4  Ark.  160; 
Barbee  v.  Inman,  ■  4  Blackf.  (IndJ 
420;  Sanders  v.  Burk,  (Va.)  22  SB 
616. 

[a]  Vhe  phCMM  'fin  slzty  days," 
"in  sixty  days  from  date,"  "in  sixty 
days  from  day  of  the  date."  are  held 
to  mean  that  the  debt  falls  due  the 
number  of  days  mentioned  after  the 
date  of  the  contract,  and  a  tender 
cannot  be  made  before  the  end  of 
the  period.  Henry  v.  Jones,  8  Mass. 
463. 

9a  BufCum  V.  BufCum,  11  N.  H. 
461;  Oilman  v.  Moore,  14  Vt.  467. 

91.  Nebr. — Whlteman  v.  Perkins, 
66  Nebr.   181.   76  NW  647. 

N.  J. — Levan  v.  Sternfleld,  66  N. 
J.  L.   41,   25  A  864. 

N.  T. — Jackson  v.  Law,  E  Cow.  248 
[aft  9  Cow.   641]. 

N.  C. — ^Wlnnlngham  v.  Redding,  61 
N.  C.  126;  Murray  v.  Wlndley,  29  N. 


C.  201,  47  AmD  824. 

8.  C. — ^Flahburne  v.  Sanders,  10  S. 
C.  L.  242. 

Tenn. — ^Miller  v.  Andrews,  3  Coldw. 
3X0. 

Tex. — ^Berry  v.  Davis,  77  Tax.  191, 
18  SW  978,  19  AmSR  748;  Simon  v. 
Allen,  7«  Tex.  398,  13  SW  296. 

[a]  Vltere  an  aottoa  liaa  been  dls- 
ooutunud  aad  HMtber  ooauasnoed, 
<1)  a  tender  made  after  the  discon- 
tinuance and  before  the  commence- 
ment of  the  second  action  is  a  ten- 
der before  the  action.  Johnson  v. 
Clay,  7  Taunt.  486,  2  ECL.  469,  129 
Reprint  196;  8  Blackstone  Comm. 
304  note  19.  (2)  A  tender  by  plain- 
tiff of  the  amount  due  on  a  Judg- 
ment, before  it  Is  pleaded  as  a  set- 
off, is  a  tender  before  action,  al- 
though made  after  the  action  was 
commenced,  a  set-off  or  counter- 
claim being  not  in  litigation  until  it 
is  pleaded.  Hassam  v,  Hassam,  2' 
Vt.  616. 

92.     See  statutory  provisions;  and: 

III.— SweeUand  v.  Tuthill,  54  111. 
215. 

Me. — Call  V.   Lothrop,   89   Me.   434. 

Mich. — Snyder  v.  Quarton,  47  Mich. 
211,  10  NW  204. 

Miss. — Le  Flore  v.  Miller,  64  Miss. 
204,  1  S  99. 

N.  T.— Kelly  v.  West,  86  N.  T.  Su- 
per. 804;  Hull  v.  Peters,  7  Barb.  831; 
Brown  V.  Ferguson,  2  Den.  196. 

Vt. — Powers  v.  Powers,  11  Vt.  262. 

98.  Stover  v.  Chasae,  9  Misc.  46, 
29  NTS  291.  ., 

94.  Houston  V.  Sledge,  101  N.  O. 
640,  8  SB  145,  2  LRA  487;  Pell  v. 
Chandos,    fTex.  Civ.  A.)   27  SW  4S. 

[a]  A  tandair  of  notes  in  ponrn- 
ance  of  an  affreement  to  accept  notes 
made  after  the  action  was  com- 
menced is  not  a  tender  after  action 
brought.  Emmons  v.  Myers,  7  How. 
(Miss.)    875. 

95.  Farquhar  v.  lies,  89  La.  Ann. 
874    2  S  791. 

96.  See  Sweetland  v.  Tuthill,  64 
III.  215;  Wagner  v.  Heckenkamp,  84 
111.  A.  823;  Columbian  Bldg.  Assoc. 
V.  Crump,  42  Md.  192;  Le  Flore  v. 
Miller,  64  Miss.   204,  1   S   99. 

XSect  of  tandai  on  llsUUty  for 
oosta  see  Costs   ril  Cyc   71]. 

97.  Hanna  v.  Ratekin,  43  111.  462; 
Adams  v.  Helm,  66  Mo.  468;  Buck  v. 
Burk,  18  N.  Y.  387;  Cythe  v.  La 
Fontain,  51  Barb.  (N.  T.)  186; 
Gould  V.  Banks,  8  Wend.  (N.  T.)  662. 
24  AmD  90.  But  see  Priess  v.  Rider. 
24  N.  T.  867,  82  AmD  208  (where  the 
facts  were  held  not  to  show  a 
waiver  V. 

98.  Wyckoff  V.  Anthony,  90  N.  T. 


442  [aff  9  Daly  417 


Logan 


r  417J. 
V.    Hart 


twell,     S    Kan. 


Price  V.  Coekrant  l.Blbb  (Ky.) 


99. 

649. 

670;  Adams  v.  RutheSordrilOrr 
8  P  896:  Roberts  v.  Beatty,  2  Penr. 
tt  W.  (Pa.)  68.  21  AmD  410;  Saun- 
denion  v.  Bowes,  14  East  500.  194 
Reprint  693. 

[a]  XT  the  obllMtlon  U  a  naU,  a 
tender  at  the  plaoe  desigiutted  is 
necessary,  although  the  note  is  not 
there.  McCtauley  v.  Leavltt  10  Utah 
91,  37  P  164.  ^ 

rb]  Xf  the  obUgatton  pxtfrldas  for 
payment  at  one  of  two  or  mme 
places,  the  debtor  must  give  the 
creditor  reasonable  notice  of  bis 
election.  Aldrlch  v.  Albee,  1  Me.  120. 
10  AmD  46;  Barrett  v.  Elier,  61  N. 
C.  660. 

>  if] .  *V>*r  wm  not  rapplr  a  de. 
reot  in  a  tender  made  in  a  wrong 
place.    King  v.  Finch,  (0  Ind.  420. 

8.  Conn.— Smttb  v.  Loomla.  7 
Conn.  110. 

Ind.— Baton,  etc.,  R.  Co.  v.  Hunt. 
20  Ind.  467. 

Minn.-— Balme  v.  Wambau^  16 
Minn.  116. 

Mo. — Mahan  v.  Waters,  60  Mo.  167. 

N.  T. — Judd  V.  Ensign.  (  BarbL 
258. 

Pa.— Case  v.  Green,  K  Watts  t6t 
30  AmD  811. 

,.yt.— Dewey  v.  Waahbam.  12  Vt 
680;  Barney  v.  BUss,  1  D.  Chipa. 
399,   12  AmD  696. 

_[a]  ant  oaUtag  with  the  aoBsy 
when  the  ere^ltorla  absent  and  leav- 
ing a  note  stating  the  object  of  the 
visit,  where  it  doe^^not  appear  that 
the  note  was  received,  is  no  tender. 
Rothwell  V.  (Bettys.  11  Humphr. 
(Tenn.)   135. 

[b]  Where  a  Aebt  suiy  be  paid  la 
neoUe  artlolea,  readiness  at  the 
time  and  place  designated  is  a 
good  tender,  although  the  creditor  Is 
not  present.  Mingus  v.  Prttchet.  14 
N.  C.  78;  Barney  v.  Blias.  1  D.  Chlpm. 
(Vt.)    899.    12  AmD  696. 

3.  Union  Mut.  L.  Ins.  Co.  v.  Union 
Mills  Plaster  Co.,  37  Fed.  286,  1 
LRA  90;  Cropp  v.  Hambleton,  Cro. 
Ellz.   48.    78   Reprint   310. 

4.  Stewart  v.  Morrow,  l  Grant 
(PaJ  204;  Berley  v.  Columbia,  etc 
R.  Co.,  82  8.  C.  282.  64  SE  897;  Start- 
up V.  Macdonald.  6  M.  &  G.  593.  48 
ECL  593.  134  Reprint  1029;  CTranley 
V.  Hillary,  2  M.  &  S.  120.  105  Re- 
print 327. 

6.  Bates  v.  Bates,  Walk.  (Miss.) 
401,  12  AmD  672;  Hunter  v.  Le 
Conte.  6  Cow.  (N.  T.)  728:  Sllnger- 
land  V.  Morse,  8  Johns.  (N.  T.)  474. 


For  later  oaaea,  dav«lopnunts  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  find  the  t«nderee;*  and  the  artieles  must  be  ten- 
dered at  the  tenderee  's  •  residence  if  it  can  be 
found;'  but  the  tenderer  is  not  bound  to  go  out  of 
the  state  to  find  the  tenderee.*  If  the  obligation  be 
a  merchant's,  payable  on  demand  in  goods,  or  a 
mechanic's,  payable  in  his  wares,  the  law  implies 
that  the  warehouse,  store,  or  shop,  as  the  ease  may 
be,  is  the  place  agreed  on  by  the  parties  for  tender.* 
If  the  article  is  ponderous,  the  tenderer  before  the 
day  of  tender  must  ascertain  from  the  tenderee 
where  he  will  receive  it;^'  and  if  the  creditor  can- 
not be  found,  or  if  he  refuses  to  appoint  any  place, 
or  to  appoint  a  reasonable  place,  the  debtor  may 
himself  select  any  suitable  and  reasonable  place 
and  make  a  delivery  there,  with  notice  to  the  cred- 
itor, if  he  can  be  found."  Where  the  contract  is 
for  a  delivery  at  a  place  other  than  the  residence 
of  the  promisee,  the  promisor  must  notify  the  prom- 
isee in  ease  he  makes  delivery  to  a  storehouse  and 
not  to  the  promisee  or  his  agent."  The  fact  that 
the  creditor  is  domiciled  abroad  does  not  absolve 
the  debtor  from  the  duty  of  making  an  inquiry  as 
to  where  be  will  receive  the  goods."    Where  a  cred- 


itor, on  removing  from  the  state,  leaves  an  agent, 
it  is  the  duty  of  the  debtor  to  call  on  the  agent  to 
appoint  a  place."  A  creditor  need  not  wait  for  a 
request  but  may  appoint  the  place  immediately 
after  the  execution  of  the  contract  under  which 
tender  is  to  be  made." 

Wbere  a  partjr  agrees  to  bestow  labor  in  the  way 
of  his  trade  on  particular  materials,  they  should  be 
tendered  to  him  at  his  shop." 

[i  755]  e.  By  Whom  and  to  Whom  Made.  A 
tender  by  a  stranger  to  the  contract  is  invalid;^' 
and,  conversely,  tender  must  be  made  to  the  person 
desigrnated  in  the  contract,"  or  to  one  duly  author- 
ized to  receive  tender."  Where  the  party  is  not 
present  to  receive  delivery  in  person  at  the  place 
designated,  he  should  notify  the  adverse  par^'  of 
the  agent  through  whom  he  wishes  to  act." 

[(  756]  f.  Haaner— (1)  In  General  The  tender 
must  be  in  accordance  with  the  terms  of  the  con- 
tract." The  tenderer  must  do  and  offer  everything 
that  is  necessary  on  his  part  to  complete  the  trans- 
action, and  must  fairly  make  known  his  purpose 
without  ambiguity.'^    The  tender  must  be  made  in 


6.  Lehman  v.  Moore.  9<  Ala.  1«, 
9  S  590;  Bancroft  v.  Sawin,  14S  Mass. 
144,  9  NE  E89;  Southworth  v.  Smith, 

7  Cash.  (Uass.)  (91;  Howard  v.  Hol- 
brook,  22  N.  Y.  Super.  2S7;  LiOalrd  v. 
Smith.  44  N.  T.  «18. 

t.  Ala. — ^ArmatronK  v.  Talt,  8  Ala. 
CSS.  42  AmD  <»«. 

III. — Borah  V.  Curry.  12  lU.  ««. 

Ind. — Taylor  t.  Meek,  4  Blackf. 
388. 

Ky. — Galloway  ▼.  Smith,  Lltt.  Sel. 
Caa.  182;  WUmouth  v.  Pattoa  2  Bibb 
280;  Grant  v.  Oroshon.  Hard.  88,  8 
AmD  72S;  Letoher  v.  Taylor.  Hard. 
79;  Littell  T.  Nichols,  Hard.  88: 
Chambers  v.  Winn,  Ky.  Dec.  188,  2 
AmD  718. 

Minn. — Morey  r.  Enke,  5  Minn.  892. 

Mo. — Dameron  v.  Belt,  8  Mo.  218. 

N.  H. — Miles  V.  Roberts,  84  N.  H. 
246. 

N.  T. — Oruasy  v.  Schneider,  56  How 
Pr  188;  Stoker  v.  CoKSwell,  25  How 
Pr  267;  Smith  v.  Smith,  26  Wen^. 
40S;  La  Farge  T.  Rlckert,  6  Wend. 
187.  21  AmD  209;  Goodwin  v.  Hol- 
brook.  4  Wend.  377. 

N.  C. — Mingua  v.  Pritchet,  14  N.  C 
78;  Bnirland  v.  Witherspoon,  2  N.  C. 

OK — Wagers  v.  Dickey,  17  Oh.  489, 
49  AmD  467. 

Pa. — ^ISarr  v.  Myers,  8  Watts  ft  S. 
IIS;  Roberts  v.  Beatty,  2  Penr.  A  W. 
43.  21  AmD  410. 

R.  I. — ^Halt  V.  Whlttier,  10  R.  l.' 
680.     . 

Vt. — ^Morton  v.  Wella,  1  Tyler  381. 

[a]  Tfes  ^ae*  of  zesUtonoe  at  the 
tiaio  tlM  eoatxaet  was  mads  Is  the 
place  where  tender  should  be  made 
ttnless  the  tenderer  has  knowledge  of 
a  change  thereof.  Borah  v.  Curry,  12 
111.  66;  Wlggin  v.  Wiggln,  43  ff.  H 
661.  80  AmD  192;  Veasey  v.  White- 
house.  10  N.  H.  409;  Barker  v.  Jones; 

8  N.  H.  413;  Pickering  v.  Pickering. 
«  N.  H.  180. 

8.  Iowa. — Toung  v.  Daniels,  2 
Iowa  128,  68  AmD  477.  But  see 
Crawford  v.  Paine,  19  Iowa  171 
<where  it  was  held  that  the  statute 
established  a  different  rule  as  to 
tender  of  money). 

Me. — Howard  v.  Miner,  20  Me.  826. 

Mass. — Tasker  v.  Bartlett,  6  Cush. 
869. 

Minn. — Gill  v.  Bradley.  21  Minn. 
16. 

Miss. — Jones  v.  Perkins,  29  Miss. 
139.  64  AmD  136. 

N.  T. — Houbie  v.  Volkenlng.  49 
HowPr  169. 

Pa. — Santee  v.  Santee,  64  Pa.  473; 
Allshouse  V.  Ramsay.  6  Whart.  881, 
37  AmD  417. 

••  Me. — ^Dunn  v.  Marston,  84  Me. 
379. 

Mass. — Mason  v.  Brlggs,  18  Mass. 
45S.     ' 


N.  T.— Rice  V.  Churchill,  2  Den. 
145;  Goodwin  v.  Holbrook,  4  Wend. 
877. 

Tex. — Hughes  v.  Prewitt,  6  Tex. 
264. 

Ta. — Dandrtdge  v.  Harris,  1  Wash. 
(1  Va.)  826,  1  AmD  466. 

IOl    Me. — Bean  v.  Simpson,  16  Ma 

4»- 

Minn. — Morey  v.  Enke,  E  Minn.  392. 

N.  H— Wlggin  V.  Wiggln,  43  N.  H. 
681,  80  AmD  192;  Miles  v.  Roberts, 
84  N.  H.  246:  Currier  v.  Currier,  2  N.' 
H.  75,  9  AmD  48. 

N.  T. — La  Farge  v.  Rlckert,  6 
Wend.  187,  21  AmD  209;  Sheldon  v. 
Skinner,  4  Wend.  525,  21  AmD  161; 
Barns  v.  Graham,  4  Cow.  452,  IS  AmD 
394;  Sllngerland  v.  Morse,  8  Johns. 
474. 

N.  C. — England  T.  Witherspoon,  2 
N.  C.  861. 

Pa.— Stewart  v.  Morrow.  1  Grant 
204;  Roberts  t.  Beatty,  2  Penr.  &  W. 
63,  21  AmD  410. 

Tex. — 'Deel  v.  Berry.  21  Tex.  468, 
78  AmD  238. 

Wis. — Mallory  v.  Lyman.  8  PInn. 
443,  4  Chandl.  148. 

Eng. — Cheney'a  Case,  3  Leon.  280, 
74  Reprint  672. 

11.  Howard  V.  Miner,  20  Me.  82S; 
Miles  V.  Roberts,  34  N.  H.  84S. 

la.  Newcomb  v.  Cramer,  9  Barb. 
402. 

la.  White  V.  Perley.  16  Me.  470: 
Blxby  V.  Whitney,  6  Me.  192. 

14.  Santee  v.  Santee,  84  Pa.  473. 

15.  Aldrich  v.  Albee.  1  Me.  120,  10 
AmD  45. 

18.  Jacoby  V.  Schwartswelder,  1 
Bibb  (Ky.)  430. 

17.  Mahler  v.  Newbaur,  32  Cal. 
168,  91  AmD  571;  McDougald  T. 
Dougherty,  11  Ga.  570;  Sinclair  v. 
Learned.  61  Mich.  S3S,  16  NW  872; 
Harris  v.  Jex,  66  Barb.  232  [aff  66 
N.  T.  421,  14  AmR  28S]. 

[a]  .Taadexa  hold  to  ha  to  straairaar 
aM  thus  lavalld  aee  McDougald  v. 
Dougherty.  11  Ga.  570;  Watkins  v. 
Ashwlcke,  Cro.  Ella.  132,  78  Reprint 
389 

Jb]  Aa  tahaWtaat  of  a  town,  oc 
ot&er  poUtloal  snhdivlalOB  whose 
property  is  liable  to  seisure  and  sale 
^o  satisfy  a  poor  rate  has  such  a  di- 
rect Interest  as  will  entitle  him  to 
make  a  tender  of  -the  amount  due 
therefor.  Kincaid  v.  Brunswick 
School  Dist.  No.  4.  11  Me.  188. 

18.  Burt  v.  Henry,  10  Ala.  874: 
Te  Pool  V.  Shutt,  57  Nebr.  692,  78  NW 
288. 

IS.  Boyce  v.  Prlchett,  8  Dana 
(Ky.)   231. 

[a]  A  teadar  of  anything  dna  a 
eorporatlos  (1)  should  be  made  to 
the   officer   authorised    to   receive   it, 


although  there  seems  to  be  no  uni- 
form rule  or  custom  relative  to  what 
officer  of  a  corporation  has  such  au- 
thority. .A  tender  to  an  officer  of  a 
corporation  acting  in  place  of  ita 
treasurer  has  been  held  to  be  a  snlB- 
cient  tender  to  the  corporation. 
Louisville  R.  Co.  v.  Williams,  109  SW 
874,  33  KyL  168.  (2)  A  tender  to  a 
president  of  the  amount  due  on  an 
assessment  on  the  stock  was  held 
good,  where  made  at  the  office  of  the 
company  and  no  objection  was  made 
that  the  president  had  no  authority 
to  represent  the  company.  Mitchell 
V.  Vermont  Copper  Mln.  Cto.,  67  N. 
T.  280  (aS  40  N.  Y.  Super.  406].  (3) 
A  tender  to  a  local  secretary  ana 
treasurer  of  a  building  and  loan  as- 
sociation held  good.  Smith  v.  Old 
Dominion  Bldg..  etc  Assoc,  119  N. 
C.  267.  26  SB  40.  (4)  Where  the  su- 
perintendent and  general  manager  of 
a  company  was  the  only  agent  with 
whom  a  third  person  contracted,  the 
superintendent  was  the  one  to  whom 
a  tender  could  be  made  by  the  third 
person.  Birmingham  Paint,  etc.,  Co. 
V.  Crampton,   (Ala.)  39  S  1020. 

aOb  Dryden  v.  Lewis,  5  Dana  (BIy.) 
188. 

ai.  111. — Barrie  v.  King,  105  111. 
A.  428,  481. 

Ind. — Sharp  v.  Jones,  18  Ind.  814. 
81  AmD  869;  Streeter  v.  Henley, 
Smith  187. 

Ky. — Dills  V.  Dougherty,  «  Dana 
253;  Johnson  v.  Butler.  4  Bibb  97. 

Md. — Alexander  v.  Webster,  6  Md. 
359. 

N.  H. — Brown  v.  Berry,  14  N.  H. 
469;  Drown  v.  Smith,  8  N.  H.  299. 

N.  C. — Thompson  v.  Oaylard,  8  N. 
C.  160. 

R.  I.— Perry  v.  Mount  Hope  Iron 
Co.,  16  R.  I.  818,  15  A  87. 

Vt. — Bugbee  v.  Haynes,  48  Vt.  476: 
Blklns  V.   Parkhurst.   17  Vt.   105. 

See  Kaullman  v.  Raeder,  108  Fed. 
171.  47  CCA  £78,  64  LRA  .847  (holding 
Offer  sufficient). 

•a.  UUenthal  v.  McCormlck,  117 
Fed.  89,  54  CCA  475;  Proctor  v.  Rob- 
inson, 85  Mich.  284. 

[a]  A  ooart  of  evUty  will  aot  sap* 
iXr  a  dafaot  in  a  tender  against  a 
rule  of  law.  Taylor  v.  Reed,  5  T.  B. 
Mon.  (Ky.)  36  (holding  that  if  a 
party  pretends  to  avail  himself  of 
the  plea  of  tender  in  equity,  because 
he  could  not  make  it  at  law,  he  ought 
to  be  held  to  as  great  strictness  as 
he  would  be  held  at  law);  Shotwell 
V.  Dennman,  1  N.  J.  L.  174;  Arrow- 
smith  V.  Van  Harllngen,  1  N.  J.  L.  26: 
Shields  V.  Lozear,  22  N.  J.  Eq.  447 
raff  28  N.  J.  Bq.  609];  Gammon  v. 
Stone,  I  Ves.  889,  27  Reprint  1068. 


6!S8     [13  C.  J.] 


CONTRACTS 


[§§  756-758 


good  faith'*  and  must  be  definite  and  certain  in 
character,"  and  the  verbal  element  shonld  be  ac- 
companied by  eircumstancee  fairly  implying  con- 
trol of  the  necessary  means  and  possession  of  the 
necessary  ability.'^  A  mere  readiness  to  perform 
is  not  a  tender. 

[$  757]  (2)  Tender  of  Speciilc  Articles.  Where 
the  debt  is  payable  in  specific  articles,  the  debtor 
must,  at  the  time  of  payment,  have  the  articles  at 
the  place  of  payment,^  set  apart  and  separated  for 
identification,'^  whether  the  tenderee  is  there  to 
receive  them  or  notj'*  and  the  tenderee  must  be 
given  a  reasonable  time  and  opportunity  to  ascer- 
tain his  rights  and  examine  the  articles,  if  he  re- 
quests it.^  It  is  not  enough  that  the  tenderer  has 
a  large  quantity  at  the  place  of  tender,'^  although 
the  tender  may  be  of  several  articles  complying  with 
the  contract  and  an  offer  to  allow  the  opposite 
party  to  select  the  one  that  he  will  take.'"  If  the 
debt  is  payable  in  either  of  two  kinds  of  property, 
the  tender  must  be  wholly  of  one  kind  or  of  the 


as.  Doak  V.  BruBon,  152  Cal.  17,  91 
P  1001;  Selby  v.  Hurd,  Bl  Mich.  1.  16 
NW  180;  McPherson  v.  Wiswell,  16 
Nebr.  625,  21  NW  391;  Flsk  V.  Hol- 
der!, 17  Tex.  408. 

84.  Grace-  v.  Means,  129  Ga.  638, 
59  SB  811. 

as.  Selby  V.  Hurd,  51  Mich.  1,  16 
NW  180. 

a&  Barney  v.  Bliss,  1  D.  Chlpm. 
(Vt.)  399,  12  AmD  696.  See  Smith  v. 
Richardson,  11  Rob.  (La.)  516  (hold- 
ing that  notice  by  debtor  to  creditor 
to  send  receptacles  for  goods  la  not 
sufficient). 

a?.  Conn. — Smith  v.  Loomis,  7 
Conn.  110. 

D.  C. — Hughes  v.  Bschback,  7  D. 
C.  66. 

Iowa. — Spafford  v.  Stutsman,  9 
Iowa  128;  Williams  v.  Trlplett,  3 
Iowa  618;  Games  v.  Manning,  2 
Greene  251. 

Ky.— Mitchell  v.  Gregory,  1  Bibb 
449,  4  AmD  656. 

Me. — Bates  v.  Churchill,  32  Me.  31; 
Veaiy  v.  Harmony,  7  Me.  91. 

Mo. — ^McJlIton  V.  Smizer,  18  Mo. 
111. 

N.  H. — Bailey  v.  Slmonds,  6  N.  H. 
169,  26  AmD  464. 

N.  T. — ^Wheelock  v.  Tanner,  39  N. 
T.  481. 

N.  C. — Fatten  v.  Hunt,  64  N.  C. 
163. 

Tex. — Cherry  v.  Newby,  11  Tex. 
467. 

Vt. — Barney  v.  Bliss.  1  D.  CHilpm. 
399,  12  AmD  696. 

But  see  Kauffman  v.  Raeder,  108 
Fed.  171,  47  CCA  278,  64  LRA  247 
(holding  that,  where  the  tender  Is  of 
personalty,  it  is  usually  sufficient 
that  it  be  placed  in  some  convenient 
place  subject  to  the  disposal  of  the 
promisee  and  that  the  promisee  be 
notified);  RuCTee  v.  U.  S.,  16  Ct.  CI. 
291   (to  same  effect). 

[a]  Onatoni  and  naag*  (1)  may  be 
proved  to  determine  whether  a  proper 
tender  of  chattels  has  been  made,  in 
the  absence  of  definite  provision  in 
the  contract.  Clark  v.  Baker,  11 
Mete.  (Mass.)  186,  45  AmD  199.  (2) 
If  it  Is  the  custom  to  call  at  the  shop 
of  a  mechanic  for  articles  manufac- 
tured by  him.  It  is  a  sufficient  tender 
If  the  article  Is  ready  on  the  day 
and  set  out  in  his  shop.  Downer  v. 
Sinclair.  15  Vt.  495. 

[b]  A  tandar  of  a  oertlftoate  of 
inapectlon  for  lumber  lying  on  the 
bank  of  a  river  was  held  Insufficient, 
the  certificate  being  evidence  only 
that  the  lumber  had  been  Inspected, 
not  that  the  lumber  was  at  the  place 
at  the  time  of  the  tender.  Thompson 
V.  Gaylord.  3  N.  C.  326. 

re]  In  OaUfomla  (1)  the  code  pro- 
vides that  the  thing  to  be  ("ellvered 
need  not  in  any  case  be  actually  pro- 


duced on  an  offer  of  performance 
unless  the  offer  la  accepted.  Sierra 
liand,  etc.,  Co.  v.  Bricker,  3  Cal.  A. 
190,  85  F  665  (holding  that  an  agree- 
ment to  return  property  bought,  if 
unsatisfactory,  is  satisfied  when  an 
offer  is  made  and  refused).  (2)  An 
offer  in  writing  to  deliver  a  written 
Instrument  is,  if  not  accepted,  equiv- 
alent to  the  actual  production  and 
tender  of  the  instrument.  Herherger 
V.  Husman,  90  Cal.  588.  27  P  428; 
Needels  v.  Coffee,  22  Cal.  A.  99,  133 
P  491. 

as.  Conn. — Smith  v.  *  Loomis,  7 
Conn.  110. 

Iowa. — Spafford  v.  Stutsman,  9 
Iowa  128:  Games  v.  Manning,  2 
Greene  261. 

Me. — ^Bates  v.  Churchill,  32  Me.  81; 
Leballister  v.  Nash,  24  Me.  316;  Wy- 
man  v.  Winslow,  11  Me.  398,  26  AmD 
642-  Veazy  v.  Harmony,  7  Me.  91. 

Miss. — Bates  v.  Bates,  1  Miss.  401, 
12  AmD  672. 

Mo. — McJilton  V.  Smizer,  18  Mo. 
111. 

N.  H, — Bailey  v.  Slmonds.  6  N.  H. 
159,  26  AmD  464. 

Tex. — Cherry  v.  Newby,  11  Tex. 
457;  Dewees  v.  Lockhart,  1  Tex.  536. 
But  see  Hughes  v.  Prewitt,  6  Tex. 
264  (holding  that  the  rule  is  subject 
to  qualification  by  the  nature  of  the 
property). 

But  see  Armstrong  v.  Talt,  8  Ala. 
685,  42  AmD  656  (holding  that  a 
tender  of  corn  shucks  was  sufficient, 
although  the  entire  amount  was  not 
set  apart,  but  the  debtor  agreed  to 
have  the  residue  ready  as  fast  as 
the  creditor  could  haul  them). 

[a]  Th»  piTopsrtr  »»7  1>*  pointed 
out  or  dasl^iated  by  setting  It  aside 
and  tagging  it,  so  that  the  payee  may 
pursue  and  recover  the  property  it- 
self. Hughes  V.  Eschback.  7  D.  C. 
66;  Bates  v.  Bates,  Walk.  (Miss.)  401, 
12  AmD  572;  McConnel  v.  Hall, 
Brayt.  (Vt.)   223. 

as.  Barney  v.  Bliss,  1  D.  (Thlpm. 
(Vt.)  399.  12  AmD  696. 

30.  Isherwood  v.  Whltmore,  11 
M.  &  W.  347,  152  Reprint  887.     • 

31.  Wyman  v.  Winslow,  11  Me. 
398,  26  AmD  542;  Coffin  v.  Reynolds, 
21  Minn.  456;  Barnes  v.  Graham,  4 
Cow.  (N.  Y.)  452.  15  AmD  394(  New- 
ton V.  Galbraith,  5  Johns.  (N.  Y.) 
119. 

[a]  Wliers  a  nota  waa  for  tha 
payment  of  tan  oowa  and  oalvaa, 
driving  eleven  cows  and  calves  into 
a  lot  without  making  any  separation 
of  the  ten  was  held  not  a  tender,  al- 
though the  debtor  stated  that  he  was 
ready  to  pay  the  note.  Bates  v. 
Bates,  Walk.  (Miss.)  401,  12  AmD 
672. 

[b]  Wlisra  tha  tUngr  to  fea  paid 
was  hay,  it  was  held  that  It  need  not 
be  weighed  and  specially  turned  out 


other.**  If  payable  in  several  kinds,  the  tender 
must  be  made  of  all  the  kinds  and  not  of  some 
only."  Property  required  by  law  to  be  surveyed, 
inspected,  or  sealed  must  be  surveyed,  inspected,  or 
sealed  before  it  is  tendered."  Where  the  contract 
is  to  be  discharged  by  the  delivery  of  articles  of  a 
particular  value,  they  should  be^  tendered  at  their 
fair  cash  value.*' 

Title.  At  the  time  of  the  offer  the  tenderer  must 
have  title  to  the  thing  tendered,*^  and  the  tender 
must  be  such  as  to  vest  the  absolute  property  in 
the  person  to  whom  it  is  made.** 

[$  758]  (3)  Actual  Production  of  Thin«  Ten- 
dered. In  order  to  make  a  valid  tender  of  chattels, 
the  thing  to  be  tendered  must  be  actually  produced 
and  offered  to  the  party  entitled  thereto,  a  mere 
offer  to  pay  being  insufficient;**  and  the  tenderer 
must  place  the  property  in  such  a  position  that  his 
control  over  it  is  relinquished  for  a  sufficient  time 
to  enable  the  tenderee,  if  he  so  desires,  to  reduce 
it  to  possession  by  merely  reaching  out  and  laying 

If  a   sufficient   quantity   was   at   the 

place  set  apart  and  appropriated  for 

the  payment  of  the  note.    Leballister 

V.  Nash,   24  Me.  816. 

'    33.    Ganson    v.    Madigan.    9    Wis. 

146. 

33.  Townsend  v.  Wells,  t  Day 
(Conn.)  827. 

34.  Thompson  v.  Gaylard.  S  N.  C. 
326. 

88.  Jones  V.  Knowles,  30  Me.  402; 
Blkins  V.  Parkhurat,  17  Vt.  105. 

35.  Henly  v.  Streeter,  5  Ind.  207: 
Price  V.  Cockran,  1  Bibb  (Ky.)  670; 
Dewees  v.  Lockhart,  1  Tex.  SSS. 

37.  Reed  v.  Newburg  Bank.  .6 
Paige  (N.  T.)  837. 

[a]  Snt  If  tha  oCar  ia  aooaptsd, 
the  question  of  a  tenderer's  title  Is 
material  only  so  far  as  it  affects  his 
ability  to  make  a  valid  transfer. 
Eslow  V.  Mitchell,  26  Mich.  600: 
Champion  v.  Joslyn,  44  N.  Y.  653. 

[b]  A  tandar  of  aotas  wkloli  wan 
norrowad  for  the  purpose  of  tender- 
ing them  back  to  the  original  trans- 
<feror  was  held  good.  Bell  v.  Bal- 
lance,  12  N.  C.  39X 

88.  Hughes  v.  Bschback,  7  D.  C 
66-  Jones  v.  Fischer.  116  111.  68.  4 
NE  255;  Schrader  v.  Wolfln.  21  Ind. 
288;  Cherry  v.  Newby,  11  Tex.  467. 
See  Plumb  v.  Taylor,  27  111.  A.  238 
(holding  that  a  delivery  of  stock  In 
escrow  Is  insufficient). 

39.  Ala. — Camp  v.  Simon.  84  Ala. 
126.      . 

Ark. — Burr  v.  Dougherty,  21  Ark. 
659. 


Cal. — People  v.  Harris,  9  C^il.  571. 

111. — Liebbrandt  v.  Myron  Lodge 
No.  One  O.  F.  O.  C,  81  IlL  81;  Han- 
son V.  Weber  Impl.  Co..  178  111.  A 
293. 

Ind. — Schnwier  v.  Wolfln,  21  Ind. 
238. 

Iowa. — Holt  V.  Brown.  63  Iowa  Sl>. 
19  NW  236;  Shoemaker  y.  Porter.  41 
Iowa  197. 

La. — Bacon  v.  Smith,  t  La.  Ann. 
441,  46  AmD  649. 

Me. — ^Brown  v.  Oilmore,  8  Me.  107. 
22  AmD  223. 

Mich. — Chase  v.  Welsh,  45  Mich. 
846,  7  NW  895. 

Minn.-^Deerlng  Harvester  (3o.  v. 
Hamilton,  80  Minn.   162,  83  NW  44. 

N.  Y. — Lewis  V.  Mott,  86  N.  Y.  3»5: 
Leask  v.  Dew,  102  App.  Div.  529.  9! 
NYS  891  [aff  184  N.  Y.  699  mem,  77 
NB  1190  mem);  Strong  v.  Blalie.  46 
Barb.  227;  Bolton  v.  Alnsler,  95  NYS 
481,  482;  Cashman  v.  Martin.  50  How 
Pr  337;  Bakeman  v.  Pooler.  15  Wend. 
837. 

R.  I. — ^Potter  V.  Thompson.  10  R. 
I.  1. 

Va. — Moore  v.  Hamsberger,  56 
Qratt.  (67  Va.)   867. 

Wash.— Olsen  v.  Northern  SS.  Co. 
70  Wash.  498,  496,  127  P  112  [clt 
Cyc]. 


For  later  oasas,  davaiopuanta  and  chaafaa  In  the  law  see  cumulative  Annotations,  sama  titla,  page  and  nota  number. 
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hold  of  it;^  and  a  person  is  not  bound  to  sa^y 
-whether  or  not  he  will  accept  the  thing  until  it 
is  produced/'  Where  a  debtor  goes  to  the  plaoe 
designated  for  payment,  at  the  time  appointed, 
with  the  thing  to  deliver  it,  and  the  person  who  is 
to  receive  it  is  not  present,  the  thing  need  not  be 
produced."  A  tender  is  abandoned  where  the  party 
departs  with  the  property  after  tendering  it,  stat- 
ing that  he  desires  time  to  consult  his  lawyer.^ 

[{  759]  (4)  Necessity  That  Tender  Be  Uncondi- 
tionaL  Where  a  person  is  to  perform  an  act,  the 
obligation  to  perform  which  is  independent  of  any 
precedent  or  concurrent  act  to  be  performed  by  the 
other  party,  the  thing  to  be  delivered  must  be  ten- 
dered unconditionally,^  and  a  tender  of  perform- 
ance may  be  accompanied  by  such  conditions  as  to 
acceptance  as  are,  by  the  contract,  conditions  prece- 
dent to  be  performed  by  the  party  to  whom  the 
tender  is  made,**  and  which  therefore  the  tenderer 
has  a  clear  right  to  exact  ;^  and  where  mutual  and 
concurrent  acts  are  to  be  -performed,  the  word 
"tender,"  as  used  in  such  connection,  does  not 
mean  the  same  kind  of  offer  as  where  it  is  used 
with  reference  to  an  offer  to  pay  an  ordinary  debt 
due  in  money;  it  only  means  readiness  and  willing- 


ness, accompanied  with  ability  to  do  the  thing  re- 
quired, and  notice  of  a  readiness  to  perform  pro- 
viding the  other  party  will  concurrently  do  the 
thing  which  he  is  requested  to  do/^ 

[i  760]  (5)  Waiver  of  Objections.  Where  a. 
party  objects  to  a  tender  on  roecific  grounds,  he 
waives  other  objections  thereto.  Where  there  is 
an  absolute  and  unconditional  refusal  of  a  tender, 
it  cannot  afterward  be  justified  as  having  been  re- 
fused as  not  in  conformity  with  the  contract,  where 
defects,  if  pointed  out,  could  have  been  easily  reme- 
died.*' An  objection  to  a  tender  cannot  be  urged 
after  the  party  by  his  conduct  induces  the  other 
tp  act  on  the  belief  that  it  will  be  accepted.°° 

[$  761]  (.  BenewaL  Where  a  proper  tender  is 
refused,  it  need  not  be  renewed,  and  further  effort 
to  make  a  tender  is  unnecessary.'^  In  general  an 
ineffectual  tender  does  not  prevent  the  party  from 
making  a  second  and  sufficient  one  within  the  time 
fixed  in  the  eontraot." 

[$  762]  h.  Operatioii  and  Effect— (1)  In  Oan- 
eral.  A  tender,  although  sufficient  to  enable  a  party 
to  maintain  an  action  on  a  dependent  covenant, 
condition,  or  agreement,  is  not  equivalent  in  every 
respect  to  performance."     It  does  not  satisfy  or 


W.  Va. — Shank  ▼.  Qroif.  4S  W.  Va. 
S43.  32  SE  248. 

Wis. — Babcock  v.  Parry.  8  Wis. 
277;  Hunter  v.  Warner,  1  Wis.  141. 

Can. — Atty.-Oen.  ▼.  Atty.-a«n..  89 
Can.  a.  C.  14.  , 

Ont. — Squire  v.  uooney,  30  U.  C. 
Q.  B.  531. 

40.  Sands  v.    Lyons,    IS   Conn.    18. 

41.  Bakeman  t.  Pooler,  15  Wend. 
(N.  T.)  637. 

«.  Uorton  V.  Wells,  1  Tyler  (Vt.) 
381.  y 

43.  Currie  v.  White,  30  N.  T. 
Super.  837  lalt  81  N.  T.  Super.  186, 
S  AbbPrNS  362,  37  HowPr  830,  384 
(rev  on  other  grounds  46  N.  Y.  822)]. 

44.  U.  S.-5iepbum  v.  Auld,  1 
Crandi  321,  2  L.  ed.  122;  Coghlan  v. 
South  Carolina  R.  Co.,  82  Fed.  316 
[aff  142  U.  S.  101,  12  SCt  160,  86  L.. 
ed.  951];  Boulton  v.  Moore,  14  Fed. 
922,  11  Blss.  600. 

Ala. — Odum  v.  Rutledge,  etc.,  R. 
Co..  94  Ala.  488,  10  S  222. 

Arte — Cole  V.  Moore,  34  Ark.  682. 

Cal. — Perkins  v.  Maler,  etc..  Brew- 
ery. 134  Cat.  872,  6«  P  482:  Jones  v. 
Sbuey,  6  Cal.  Unrep.  Cas.  17,  40  P  17. 

Conn. — Santord  t.  Bulkley,  30 
Conn.  344. 

Pla. — Lindsay  v.  Matthews,  17  Pla 
575. 

Ga. — Morris  v.  Continental  Ins.  Co., 
116  Ga.  63,  42  BE  474;  Elder  v.  John- 
son. HE  Ga.  691,  42  SE  61;  De  Oraf- 
fenreld  v.  Menard,  103  Ga.  651,  30  SE 
560. 

111. — Dunbar  v.  Springer,  266  III. 
61,  61,  99  NB  889  (cit  CycJ;  Pulslfer 
T.  Shepard.  36  III.  513;  Connecticut 
Hut.  L.  Ina.  Co.  v.  Stlnson,  86  III.  A. 
668. 

Ind. — Storey  v.  Krewson,  66  Ind. 
397,  23  AmR  668;  Rose  v.  Duncan,  49 
Ind.  269. 

Iowa. — ^Breja  v.  Pryne,  94  Iowa  765, 
64  NW^  669;  Hopkins  y.  Gray,  51  Iowa 
J40.  1  NW  637. 

Kan. — Smith  v.  School  Dlst,  89 
Kan.  225.  227,  131  P  657,  AnnCas 
1914D  139  felt  Cyc];  Crane  v.  Ren- 
ville State  Bank,  73  Kan.  287,  8S  P 
285:  Shaw  ▼.  Sears,  3  Kan.  242. 

Ky. — Samuels  v.  Simmons,  60  SW 
937,  22  KyL  1586;  NanU  v.  Lober, 
1  Duv.  304. 

Me. — Brown  v.  GUmore,  8  Me.  107, 
22  AmD  228. 

Mass. — Chapin  v.  Chapln,  36  NE 
746. 

Mich. — Cells  V.  Stockwell.  171 
Mich.  268,  187  NW  67;  Parks  v. 
Allen,    42    Mich.   432,    4   NW    227. 

Miss. — Harmon  v.  Magee,  57  Miss. 
410. 

Mo. — Ruppel  T.  Missouri  Guaran- 
tee   Sav.,   etc,   Assoc.,    158    Mo.    613, 


59  SW  1000;  Henderson  ▼.  Caas 
County,  107  Mo.  60, 18  SW  992:  Danci- 
ger  V.  American  Expiess  Co.,  172 
Mo.  A.  891,  168  SW  466;  Kitchen 
V.   Clark,    1    Mo.   A.    430. 

Nebr. — Schrandt  v.  Toang,  62 
Nebr.  254,  86  NW  1086:  T«  Poet  v. 
Shutt.  57  Nebr.  692,  78  NW  288; 
McBldon  V.  Patton,  4  Nebr.  (Unoff.) 
269,    93   NW  938. 

N.  J.— Bid  well  T.  Garrison,  (Ch.) 
36   A    941. 

N.  M. — Union  Esperansa  Mln.  Co. 
V,  Shandon  Min.  Co..  18  N.  M.  163. 
185    P   78,    80    [quot   Cyc]. 

N.  Y.— Cornell  v.  Haydea  114  N. 
Y.  271,  21  NE  417;  Persons  v.  Gard- 
ner, 122  App.  Dlv.  167.  106  NTS 
616;  Cromwell  v.  Burr,  12  NYSt  132; 
Heelas  v.  Slevin,  63  HowPr  356; 
Cashman  v.  Mart^,   60  How  Fr  337. 

N.  C— Rives  V.  Dudley,  66  N.  C. 
126,    67.  AmD    231. 

Oh. — Redfern  v.  Uluery,  12  Oh. 
Cir.   Ct.    87.    5  Oh.   Clr.   Dec.    436. 

Or. — Purdln  'v.  Hancock,  67  Or. 
164,   136   P   516. 

Pa. — Wagenblast  v.  McKean,  2 
Grant  393;  Eckman  v.  Hildebrand. 
1   Lane.  L.   Rev.  21. 

S.  C. — Smith  v.  Keels,  49  S.  C.  L. 
318 

S.  D. — Brace  v.  Doble,  3  S.  D. 
110',    62   NW   686. 

Tex. — Flake   v.   Nuse,    61    Tex.   98. 

Vt. — Amsden  v.  Attwood.  89  Vt. 
627,  88  A  263;  Holton  v.  Brown,  18 
Tt.    224,    46    AmD    148. 

Wis. — Mann  V.  Roberts,  126  Wis. 
142,  106  NW^  785;  Elderkln  v.  Fel- 
lows, 60  Wis.  339,  19  NW  101; 
Hunter   v.    Warner,    1   Wis.    141. 

Eng. — Greenwood  v.  Sutcllffe. 
[18921  1  Ch.  1;  Jennings  v.  Majon 
8  C.  &  P.  61,  34  HCL  610;  Mitchell 
V.  King,  6  C.  &  P.  237,  25  ECL  412; 
Peacock  v.  Dlckerson,  2  C.  &  P.  51, 
12  ECL  445;  Brady  v,  Jones,  2  D. 
&  R.  305,   16  ECL  87. 

46.  U.  S.— Harding  v.  Glddlngs, 
73   Fed.    335,    19   CCA   608. 

Cal.— Wadlelgh  v.  Phelps.  149  Cal, 
627,    87    P    93. 

111. — Rohn  V.  Heidrlch,  174  111.  A. 
423. 

N.  H. — Wendell  v.  New  Hamp- 
shire  Bank,    9    N.   H.    404. 

N.  Y. — Wheelock  v.  Tanner,  89  N. 
T.    481. 

Tex. — ^Engelbach  v.  Simpson,  12 
Tex.    Civ.    A.    188,    33    SW   596. 

[a]  nioBtnittons^— (1)  Where  a 
vendor's  lien  was  expressly  retained 
In  the  conveyance,  a  tender  of  the 
amount  secured  by  the  lien,  on  con- 
dition that  the  vendor  furnish  a  re- 
lease of  the  lien,  was  held  good. 
Engelbach  v.  Simpson,  12  Tex.  Civ. 
A.    188,   33   SW  696.      (2)   Where   an 


order  by  a  creditor  on  a  bailee  Is 
necessary  before  the  bailee  will  sur- 
render the  property,  a  tender  of  the 
debt  may  be  made  conditional  on  re- 
ceiving such  an  order.  Johnson  v. 
Cranage.    46    Mich.   14.    7   NW   188. 

46.  Odum  v.  Rutledge,  etc..  R. 
Co.,  94  Ala.  488,  10  S  222;  Rankin 
V.  Rankin,  117  111.  A.  636  {&«  216 
111.  182,  74  NE  763];  SchaefTer  v. 
Herman,    237    Pa.    86,     86    A    94. 

47.  Conn. — Smith  v.  Lewis,  28 
Conn.   110. 

Fla. — Taylor  v.  Mathews,  63  Fla. 
776,  44  S  146;  Shouse  v.  Doane,  39 
Fla.    95,    21    S    807. 

Mass, — Cook  v.  Doggett.  2  Allen 
439. 

Pa. — Hampton  v.  Speckenagle,  9 
Serg.   &  R.   212,   11  AmD  704. 

Vt, — ^Washburn  v.  Dewey,  17.  Vt. 
92. 

See  also  supra  |  696. 

48i  Lucy  V.  Davis,  163  Cal.  611. 
126  P  490;  Gould  v.  Banks,  8  Wend. 
(N.   Y.)    562,    24   AmD   90. 

49.  Universal  Beer  Keg  Co.  v. 
Brown,  9  NYSt  91;  Bell  v.  Ballanoe. 
12  N.  C.   391. 

so.  Herberger  v.  Husman,.90  Cal. 
583.  27  P  428.  See  Miles  v.  Roberts, 
34  N.  H.  245  (holding  that,  where,  by 
contract,  a  payment  was  to  be  made 
by  defendant  to  plaintiff  in  grain  at 
a  certain  place,  and  defendant  had 
the  grain  there  at  that  time  and 
ready  for  delivery,  and  plaintiff  was 
there  and  saw  it,  and  declared  him- 
self satisfied  with  Its  quantity  and 
quality,  it  was  evidence  of  an  ac- 
ceptance of  the  grain,  and  conse- 
quently of  a  discharge  of  the  con- 
tract). 

51.  Slingerland  v.  Morse,  8  Johns. 
(N.  Y.)  364;  Thompson  v.  Wood,  1 
Hilt.  (N.  Y.)  93.  But  see  Gayle  v. 
Suydam,  24  Wend.  (N.  Y.)  271  (hold- 
ing that  the  effect  of  the  tender  was 
defeated  where  the  subject  matter 
was  destroyed   by  the   tenderer). 

63.  Coleman  v.  Edwards,  5  Oh.  St. 
51. 

B3.  Redlngton  v.  (Thase,  34  Cal. 
6S6;  Wheatly  v.  Covington,  11  Bush 
(Ky.)  18.  See  Wood  v.  Morgan,  6 
Hush  (Ky.)  507  (holding  that  a  ten- 
der of  services  which  Is  refused  is 
not  equivalent  to  performance  justi- 
fying the  recovery  of  the  contract 
price,  but  authorizes  the  recovery  of 
such  damages  as  are  sustained); 
Mills  V.  Hugglns,  14  N.  C.  68  (where 
the  court  said:  "Ordinarily,  nothing 
less  than  actual  performance  satis- 
fies an  engagement  to  do  an  act.  But 
in  acts  which  require  the  concur- 
rence of  both  parties.  If  one  party 
docs  all  he  can  to  perform  his  en- 
gagement,  and   the  act   remains   un- 
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«ztiiigniBh  the  obligation,^  and  even  when  sait  is 
brought  on  the  dependent  covenant,  plaintiff  must 
-show  continuous  readiness  to  perform  after  the 
tender.^  Where  the  contract  does  not  stipulate  a 
time  for  performance,  the  fact  that  there  is  a  delay 
in  aeeepting  a  tender  of  performance  does  not  dis- 
charge the  contract,  where  the  position  of  the  other 
party  is  not  changed  to  his  disadvantage.^ 

[$  763]  (2)  Tender  of  Spedflc  Artides.  A 
tender  of  specific  articles  on  an  obligation  payable 
in  specific  articles,  however,  vests  title  to  the  prop- 
erty tendered  in  the  tenderee  and  dischaiges  the 
tenderer  from  liability  on  the  obligation.  The 
tenderer,  if  the  tender  is  refused,  becomes  the  bailee 
of  the  tenderee"  who,  if  the  goods  are  withheld, 
may  maintain  replevin  or  trover  therefor  as  he 
may  elect;"  and,  although,  after  tender  and  the 
consequent  arising  of  the  bailment  relation,  the  ten- 
derer in  breach  of  his  duty  as  bailee  allows  the  arti- 


cles to  be  lost  or  destroyed,  this  will  not  affect  the 
result  that  the  debt  is  paid  by  the  tenderee,**  al- 
though the  rule  seems  to  be  otherwise  where  the 
tenderer,  after  the  tender  is  refused,  treats  the 
property  as  his  own  and  sells  it.*^  A  tender  of 
specific  articles,  however,  unlike  a  tender  of  meifiey, 
need  not  be  kept  good;**  but  the  person  making  a 
tcinder  cannot  abandon  the  propertjr**  or  destroy  it.** 
He  is  bound  to  care  for  it  and  may  retain  posses- 
sion for  the  person  to  whom  tender  is  made,  or 
may  store  the  goods  for  him.** 

If  the  thing  tmidered  be  a  note,  bond,  mortgace, 
de^d,  or  other  instrument,  .defendant  must  plead 
that  he  has  always  been  and  still  is  ready  with  the 
money  or  thing  tendered,  and  it  must  be  in  court 
on  the  trial.** 

[$  764]  10.  Waiver  of  Performaiice*'— «.'  In 
OoieraL  A  party  to  a  contract  may  waive  its  pro- 
visions for  his  benefit**  and  may  elect  not  to  take 


done,  merely  for  the  want  of  the 
concurrence  of  the  other  party,  the 
party  doinK  all  In  his  power  Is  en- 
titled to  the  benefit  of  an  actual 
performance"). 

Ja]  "St  on*  party  to  a  oontract 
oseis  to  perfonu  his  agreement,  but 
Is  prevented  by  the  other,  the  offer 
will  be  treated  as  performance  or  as 
excusing  performance  by  the  party 
so  ofterlngr,  and  he  may  recover  the 
whole  compensation  atrreed  to  be 
given  or  the  dajnages  sustained  In 
consequence  of  not  being;  allowed  to 

Jterform  his  part."     Wheatly  v.  Cov- 
ngton,  11  Bush    (Ky.)    18,  22. 
M.    Redlngton    v.    Chase,    84    Cal. 

e66 

65.  Redington  v.  Chase,  84  Cal. 
666. 

66.  Beer  v.  Louisiana  Llfht,  etc.. 
Producing,  etc.,  Co.,  38  I>a.  Ann.  S80. 

87.  U.  S. — Mitchell  v.  Roberts.  17 
Fed.  778,  6  McCrary  426. 

Cal. — Lamott  v.  Butler,  18  Cal.  82 
(holding,  however,  that  fraud  takes 
the  case  out  of  the  operation  of  the 
rule). 

Conn. — Saunders  t.  Deniaon,  20 
Conn.  621;  Smith  v.  lK>omi8,  7  Conn. 
110. 

D.  C. — Hughes  T.  Bschbach,  7  D. 
C.  68. 

Qa. — Fannin  v.  Thompson,  60  Oa. 
614. 

Ind. — West  v.  Chase,  3  Ind.  801: 
Mitchell  v.  Merrill.  2  Blackf.  87,  18 
AmD  128.  See  also  Schrader  v. 
Wolfln,  -21  Ind.  288. 

Iowa. — Hambel  v.  Tower,  14  Iowa 
680;  Spaftord  v.  Stutsman,  9  Iowa 
128;  Williams  v.  Trlplett,  8  Iowa 
618;  Games  v.  Manning,  2  Greene 
261. 

Ky. — ^Mitchell  v.  Gregory,  1  Bibb 
449,   4  AmD  666. 

Me. — Leballiater  v.  Nash,  24  Me. 
816;  Wyman  v.  Wlnslow,  11  Me.  898, 
'26  AmD  542;  Teazy  v.  Harmony.  7 
Me.  91. 

Mass. — ^Robbins  v.  Luce,  4  Mass. 
474. 

Miss. — Bates  v.  Bates,  Walk.  401, 
12  Am.  D  672. 

Nebr. — McPherson  v.  Wiswell,  16 
Nebr.  625.   21  NW  891. 

N.  H.— Haynes  v.  Thom,  28  N.  H. 
886:  Brown  v.  Berry,  14  N.  Hv.  469: 
BaiW  V.  Simonds,  6  N.  H.  169,  26 
AmD  464.  But  see  Weld  v.  Hadley, 
1  N.  H.  296  (holding  that  title  is  not 
acquired  where  the  tender  Is  refused, 
altnough  the  contract  Is  discharged). 

N.  Y. — Hayden  v.  Demets,  63  N.  T. 
426;  Des  Arts  v.  Leggett,  16  N.  Y. 
E82;  Hutchlngs  v.  Munger,  41  Barb. 
896  [aff  41  N.  T.  165];  Lamb  v.  Lath- 
rop.  18  Wend.  96,  27  AmD  174; 
Barns  v.  Graham.  4  Cow.  462,  15 
AmD  894;  Sllngerland  v.  Morse,  8 
Johns.  474. 

N.  C— Patton  v.  Hunt,  64  N.  C. 
168. 

Pa. — Case  v.  Green,  6  Watts  262, 
30  AmD  311. 

S.   D. — Dcwagiac   Mfg.   Co.   v.   Hlg- 


Inbotham,  16  8.  D.  6^1^91  NW  330. 

Tez.— Bradshaw  v.  Davis,  12  Tez. 
886;  Cnierry  v.  Newby,  11  Tex.  457; 
Dewees  v.  Lockhart,   1   Tex.   636. 

VL — Curtiss  V.  Greenbanks,  24  Vt. 
636;  Downer  v.  Sinclair,  15  Vt.  495; 
Dewey  v.  Washburn,  12  Vt.  680;  Bar- 
ney V.  Bliss,  1  D.  Chlpm.  399,  12 
AmD  «9«. 

But  see  McJllton  v.  Smiser,  18  Mo. 
Ill  (holding  that  the  tender  must  be 
accepted  in  order  to  p>ss  the  prop- 
erty). 

[a]  OonMgatMMLi—A  tender  of 
specific  articles  is  analogous  to  a 
consignation  under  the  civil  law, 
where  the  debtor  is  discharged. 
See  Sheldon  v.  Skinner,  4  Wend.  (N. 
T.)   626,  21  AmD  161. 

58.  Rix  V.  Strong,  1  Root  (Conn.) 
66;  Lamb  v.  Lathrop,  13  Wend.  (N.  T.) 
96,  27  AmD  174;  Slingerland  v. 
Morse,  8  Johns.  (N.  Y.)  474;  Curtiss 
V.  Oreenbanks,  24  Vt.  636. 

[a]  The  tMidm**  miwt  rfort  to 
tiM  apMlfle  MTtlolea  teadacad,  and  the 

Kerson  in  whose  possession  they  are 
olds  them  as  bailee  and  at  the  ten- 
deree's  risk.  Fordyce  v.  Hathom.  67 
Mo.  120:  Slingerland  v.  Morse,  8 
Johns.    (N.   Y.)    474. 

68.  Rix  V.  Strong,  1  Root  (Conn.) 
56;  Hughes  v.  Bacfiback,  7  D.  C.  66; 
Mitchell  V.  Gregory .  1  Bibb  (Ky.) 
449.  4  AmD  656;  Bates  V.  Bates, 
Walk.    (Miss.)    401,    12  AmD  672. 

ea  Oilman  v.  Moore,  14  Vt.  467. 
See  Flsk  v.  Holden,  17  Tex.  408  (hold- 
ing the  effect  of  the  refusal  to  be 
merely  to  exonerate  the  party  from 
responsibility  for  the  safe-keeping  of 
the  gooda). 

61.  Mayfleld  v.  Cotton,  21  Tex.  1; 
Ross  V.  Anderson,  Tex.  A.  Civ.  Cas. 
i  1088. 

6S.  Ala. — Ganurd  v.  Zacharlah,  I 
Stew.  272;  C^rmack  v.  McKlnney,  7 
Ala.  A.  408.  62   S  289,  290   [clt  Cycl. 

Ind. — Mitchell  v.  Merrill,  2  Blackf. 
87,   18  AmD  128. 

Ky. — Mitchell  v.  Gregory,  1  Bibb 
449,  4  AmD  666. 

Nebr. — McPherson  v.  Wlswell,  16 
Nebr.  626,  21  NW  391. 

Vt. — Barney  v.  Bliss,  1  D.  Chlpm. 
399,  12  AmD  696. 

See  Vlckrey  r.  Maler,  164  Cal.  884, 
392,    129  P  273    [cit  Cyc]. 

But  compare  Hambel  v.  Tower,  14 
Iowa  630  (where  it  was  held  that  the 
benefit  of  a  tender  would  be  lost  by 
a   subsequent   demand   and   refusal). 

63.  Gayle  v.  Sliydam,  24  Wend. 
(N.  Y.)    271. 

64.  Gayle  .T.  Suydam.  24  Wend. 
(N.  Y.)  271;  Brooklyn  Bank  v.  De 
Grauw.  23  Wend.  (N.  Y.)  342.  35 
AmD  669. 

68.  "Dustan  v.  McAndrew^44  N.  Y. 
72;  Sheldon  v.  Skinner,  4  Wend.  (N. 
Y.)   525,  21  AmD  161. 

eei,  Fannin  v.  Thomason,  50  Ga. 
614;  Sanders  v.  Peck.  131  111.  407, 
25  NB  508;  Gajrlor  v.  Suydam,  24 
Wend.  (N.  Y.)  271;  Brooklyn  Bank 
V.  De  Grauw,  23  Wend.   (N.  Y.)   342, 


36  AmD  669;  Raclna  County  Bank  v. 
Keep,   13   Wis.   209. 

07.    WalTsc  of  I 
Defects    in   performance  sea   Infra   I 

788. 
Stipulations  making  time  of  the  es- 
sence   of    the    contract   see    supra 

I  784. 

is.  U.  S.— AlleghauT  VaU«7  Brick 
Co.  T.  C.  W.  Raymond  Co.,  219  Fed. 
477,   186    CCA    189. 

Cal. — ^Knarston  v.  Manhattan  L. 
Ins.  Co.,  140  Cal.  57,  78  P  740;  Blls- 
worth  V.  Knowles,  8  Cal.  A.  630,  97 
P  690. 

Iowa. — Bricker  v.  Great  Western 
Accident  Assoc.,  161  Iowa  61,  140 
NW  861. 

N.  Y.— Bradley  ▼.  McDonald,  218 
N.  Y.  851,  118  NB  840:  Taylor  v. 
New  York,  83  N.  Y.  626;  King  v. 
Broadhurst,  164  App.  Div.  689.  ISO 
NYS  876;  (luinn  v.  Whitney.  187 
App.  Div.  106,  122  NYS  164  (rev  on 
other  grounds  204  N.  Y.  868,  9  NE 
724];  F.  H.  Mills  Co.  v.  State,  110 
App.  Div.  848,  97  NYS  676  [alT  187 
N.  Y.  662  mem,  80  NB  1109  mem. 
and  afr  211  U.  S.  446,  29  SCt  139.  53 
U  ed.  276,  15  AnnCas  187];  O'Dwyer 
V.  Smith,  38  Misc.  136,  77  NYS  88. 

Okl.— Croak,  v.  Trentman.  150  P 
1088. 

Pa. — Shaw  v.  Lewlston,  etc..  Turn- 
pike Co..  a  Penr.  &  W.  464. 

Wash. — Sledge  v.  Arcadia  Orchards 
Co.,  77  Wash.  477,  187  P  1061;  Kub- 
iUus  V.  Bwert,  40  Wash.  38,  82  P 
147;  Lavanway  v.  Cannon,  87  Wash. 
593,   598.   79  P  1117   loit  Cyc]. 

[a]  Wlisra  a  parttcular  atlpnla- 
tloa  la  a  ooatraot  la  aot  tlu  ooo- 
Bidacatloii  tbarafor,  but  simply  one 
of  its  conditions  aa  where  one  stipu- 
lates not  to.  use  Intoxicating  liquors 
during  the  performance  of  a  con- 
tract to  write  certain  books,  such 
condition  may  be  waived,  and  when 
the  waiver  Is  acted  upon  it  prevents 
a  forfeiture  for  nonperformance. 
Clark  v.  West,  193  N.  Y.  849,  8< 
NE  1. 

[b]  Xa  a  Itiiflliif  Snifltali  eaae  it 
appeared  that  defendant  had  char- 
tered plalntllTa  vessel  for  a  certain 
voyage  and  promised  to  pay  a  cer- 
tain sum  in  full  for  her.  use  on  con- 
dition of  her  taking  a  cargo  of  not 
less  than  one  thousand  tons.  De- 
fendant had  the  use  of  the  vessel 
as  agreed,  but  it  appeared  that  she 
was  not  capable  of  holding  so  large 
a  cargo  as  had  been  made  a  condi- 
tion of  the  contract.  To  an  action 
brought  for  nonpayment  of  the 
freight,  defendant  pleaded  a  breach 
of  this  condition.  The  term  in  the 
contract  which  has  been  described 
was  held  to  have  amounted,  in  lU 
inception,  to  a  condition,  and  it  was 
said  that  defendant,  while  the  con- 
tract was  still  executory,  might  have 
rescinded  and  refused  to  put  anjr 
goods  on  board;  but  as  the  contract 
had  been  executed,  and  defendant 
had  received  a  substantial  part  of  the 


For  later  caaaa,  davvlopmauts  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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advantage  of  a  breach.**  So,  although  there  may 
have  been  repeated  violations  of  a  contract  by  either 
party,  yet,  if  either  party  elects  to  consider  it  un- 
broken and  proceeds  under  it,  the  other  cannot  be 
eonsidered  as  having  been  in  default."*  Where  a 
contract  is  conditioned  on  the  existence  of  a .  con- 
tract between  the  promisee  and  a  third  person,  a 
condition  in  the  latter  contract  cannot  be  waived 
by  the  promisee  as  against  the  rights  of  the  prom- 
isor.'^ 

Couditioiis  preG«d«iit"  A  party  to  a  contract, 
who  is  entitled  to  demand  performance  of  a  con- 
dition precedent,  may  waive  the  same,^*  either  ex- 
pressly" or  by  acts  evidencing  such  ■  intention  ;^' 
and  performance  of  a  condition  precedent  to  taking 
effect  of  the  contract  may  be  waived  by  the  acts  of 
the  parties  in  treating  the  agreemeut  as  in  effect.'* 

SeTerable  stipulations.  A  party  may  waive  per- 
formance of  one  dependent  stipulation  in  a  contract 
without  affecting  the  character  of  other  provisions 
in  the  agreement. '^  Where  a  contract  contains  con- 
current  severable  covenants,  one   may  be  waived 


without  waiving  the  others.'* 

[i  765]  b.  Sufficiency.  A  waiver  may  be  ex- 
press," or  may  be  inferred  from  actions  or  con- 
duct;** but  all  the  attendant  facts,  taken  together, 
must  amount  to  an  intentional  relinquishment  of  a 
known  right,  in  order  that  a  waiver  may  exist.** 
Acts  relied  on  as  constituting  a  waiver  must  be  in- 
consistent with  an  intention  to  insist  on  the  rights 
of  the  party  under  the  contract,*'  and  must  contain 
the  elements  of  an  estoppel.**  Subsequent  assent 
to  a  breach,  not  based  on  consideration,  does  not 
amount  to  a  waiver,*^  unless  the  adverse  party  has 
been  led  to  act  thereon  to  his  .detriment.**  The 
giving  of  security  as  a  condition  precedent  is  not 
waived  by  the  fact  that  the  security,  when  ten- 
dered, is  declined  until  such  time  as  the  party  shall 
have  had  an  opportunity  to  examine  it.**  The  mere 
fact  that  one  party  to  the  contract  does  not  ter- 
minate it  on  a  breach  by  the  other  party  of  its 
provisions  does  not  establish  a  waiver  thereof.*' 
Nor  is  a  waiver  established  by  the  mere  fact  that 
one  party  does  not  seek  out  the  other  and  inform 


consideration,   he    could    not    rescind 
the  contract,  but  must  be  left  to  his 
cross  action  for   damages.      Pust  v. 
Dowie,    31   L-   J.    Q.    B.    179. 
es.     Miller  V.  ManUk,  118  Md.  279, 

n.  V.'a. — FarreUy  v.  U.  8.,  159 
Fed.  671,  8«  CCA  BS9. 

Ark. — Grayson-McLeod  Lumber  Co. 
■».  Slack.  102  Ark.  79,  143  SW  681.  ^ 

111. — Pinch  V.  New  Ohio  Washed 
Coal  Co..   156  111.  A.  889.  _ 

La. — McCord  v.  West  Feliciana  R. 
Co.,  8  La.  Ann.  886.  .^    _ 

Mich. — Gates  v.  Detroit,  etc^R.  Co., 
147  Mich.  623,  111  >rW  101;  Buck  v. 
Coward.  1Z2  Mich.  530,  81  NW  328; 
Robinson  T.  Lake  Shore,  etc.,  R.  Co., 
103  Mich.    607,    61   NW  1014. 

71.  Browning  v.  North  Missouri 
Cent.   R.   Co.,    (Mo.)   188   SW  143. 

n.  WatTW  »y  nrervaatiar  P**- 
fomiaao*  see  supra  I  722. 

73.  Dobbins  v.  Bdmonds,  18  Mo. 
A  307;  Montant  v.  Moore,  136  App. 
Dlv.  334,  120  NTS  666;  Schoenberr  ▼. 
Mutual  Profit  Realty  Co.,  94  Misc. 
203,  158  NTS  264;  Hochberg  Con- 
tracting Co.,  Inc.  ▼.  P.  &  P.  Auto 
Transp.  Co.,  Inc.,  168  NTS  879;  In 
re  Public  Prlntins  Contracts,  24  Pa. 
DIst.  471:  Church  v.  Wilkeson-Trlpp 
Co..  68  Wash.  262,  108  P  696,  109  P 
113,  137  AmSR  1069. 

74.  Dobbins  v.  Bdmonds,  18  Mo. 
A.  307. 

78w  Ark.— Wrisht  v.  Morris,  16 
Ark.  ^44.  ^ 

111. —  Hansell-Elcock  Co.  v.  Frank- 
fort Marine  Ace,  etc.,  Ins.  Co.,  177 
111.   A.    600. 

Ind. — Johnson  v.  Bucklen,  9  Ind.  A. 
164.  36  NX!  176.  See  Swank  v. 
Nichols.  20  Ind.  198  (holding  that  an 
invalid  waives  an  agreement  to  pay 
his  doctor  a  certain  sum  only  on 
condition  of  recovery  by  executing  a 
note  for  such  sum  before  the  expira- 
tion of  the  period  of  treatment). 

Mass. — Boston  Blower  Co.  v. 
Brown,   149   Mass.   421,   31   NB  883. 

Mo. — Dobbins  v.  Edmonds,  18  Mo. 
A.  307. 

N.  T. — Federal  Sanitary  Clearing, 
etc.,  Co.  v.  Loeb,  147  App.  Dlv.  787. 
132  NTS  66;  De  Brumoff  v.  Werner 
Co.,  88  NTS  86U 

W.  Va. — Ashland  Coal,  etc'  Co.  v. 
Hull  Coal,  etc.,  Corp.,  67  W.  Va.  608, 
68  SB  124. 

76^  (California  Raisin  Growers' 
Assoc.  V.  Abbott,  160  Cal.  601.  117 
P  767;  C^iicago,  etc.,  R.  Co.  v. 
Chicago,  etc..  Coal  Co.,  79  111.  121; 
Stover  V.  Flack,  30  N.  T.  64;  Sand- 
ford  v.  Halsey,  2  Den.  (N.  T.)  236. 

77.  Griggs  V.  Moors,  168  Mass. 
3S4,  47  NB  128. 

78.  Bronmel  r.  Rayner,  68  Md. 
47,  11  A  838;  McNichoI  v.  Ryan.  34 
K.  B.  891;  Berry  v.  Days,  6  Ont.  L. 
629,  2  OntWR  884. 

7».    HUton  V.  Hanson,  101  Me.  21, 
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aa  111.— Kvans  v.  Howell,  211  lU. 
86.  71  NB  864   [ad  ill  111.  A.  167]. 

Me. — Hilton  v.  Hanson,  101  Ma.  21, 
68. A  797. 

N.  H— Holmes  v.  Fisher,  It  N. 
H.   9. 

N.  T. — Smith  v.  Ougerty,  4  Barb. 
614;  Bader  v.  New  Tork,  61  Misc. 
868,  101  NTS   361. 

Pa. — Shaw  v.  Lewiston,  eta.  Tump. 
C^.,  2  Penr.  &  W.  454. 

(a]  AppUostlon  of  ««]«».—  A  pro- 
vision in  the  contract  that  the  last 
Installment  of  the  price  should  be- 
come due  and  payable  when  the  per- 
formance of  the  ship  should  have 
equaled,  "in  the  opinion  of  the  pur- 
chaser, in  a  satisfactory  and  sub- 
stantial manner,  the  requirements  of 
the  warranty  as  to  speed  and  coal 
consumption,  called  for  actual  per- 
formance on  the  part  of  the  ship  and 
to  the  satisfaction  of  the  purchaser: 
but  the  purchaser  waived  his  right 
to  insist  on  actual  performance  to 
his  satisfaction,  if  after  delivery  of 
the  ship  to  him  its  structure  was  so 
damaged  through  his  negligence  as 
to  render  It  Incapable  of  complying 
with  the  warranty;  and  under  such 
circumstances  the  purchaser  may  be 
required  to  pay  the  installment,  on 
its  being  established  that  the  ship, 
whin  delivered,  had  the  capacity  to 
meet  the  stipulated  requirements  as 
to  speed  and  coal  consumption.  Fore 
River  Shipbuilding  Co.  v.  Southern 
Pac.  Co.,   219  Fed.  387.   135  CCA  129. 

81.  Boyden  v.  Hill,  198  Mass.  477, 
86    NB    418. 

sa.  A1&. — Brooklyn  L.  Ins.  Co.  v. 
Bledsoe,   62  Ala.   638. 

Ark. — Graves  v.  Mella,  81  Ark.  347, 
99  SW  80. 

111.— Loeb  V.  Stem.  198  111.  871.  64 
NB  1043  [aif  »9  III.  A.  637]. 

Ky. — Louisville  Packing  Co.  v. 
Craln,   141   Ky.   379.   132   SW  676. 

La. — ^Avery    v.    Segura    Sugar    Co., 

111  La.  891,  36  3  967.  See  Pratt  v. 
McCoy.  128  La.  670,  54  S  1012  (hold- 
ing that  while  one  party  to  a  con- 
tract does  not  lose  the  right  to  in- 
sist on  performance  of  a  provision 
thereof  by  nonlnsistence  or  delay, 
the  other  party  Is  not  placed  in  de- 
fault by  not  performing  a  provision 
of  the  contract  which  none  of  the 
parties  apparently  wish  performed). 

N.  T.— Clark  V.  West,  193  N.  T. 
349,  86  NB  1  [rev  126  App.  Dlv.  654, 
110  NTS  110];  Pope  Mfg.  Co,  v.  Rub- 
ber Goods  Mfg.  Co.,  110  App.  Dlv. 
341,  97  NTS  78:  Fogg  v.  Suburban 
Rapid  Transit  C;o.,  90  Hun  274,  85 
NTS  954;  Willis  Cab,  etc.;  Co.  v.  The 
Abbaye,  67  Misc.  668,  124  NTS  766. 
See   OblU  v.    Gail,    127  App.   Dlv.    892, 

112  NTS  96  [rev  67  Misc.  545,  108 
NTS  647]  (holding  that  waiver  was 
not  shown). 


Tex. — ^Watklns  v.  Junker,  (Civ.  A.) 
38  SW  1129  [rev  on  other  grounds 
90  Tex.  684,  40  SW  11]. 

Wis.— Ketchum  v.  Wells,  19  Wis. 
26. 

[a]  Vaeta  halA  bo*  to  ahow 
watTor. — Speny,  etc,  Co.  v. ■O'Neill- 
Adams  Co.,  185  Fed.  281,  107  CCA 
337  (trading  stamp  contract);  Cogh- 
lan  V.  Stetson,  19  Fed.  727  (theatrical 
engagement);  Hale  v.  Taylor,  46  N. 
H.  406  (delivery  of  lumber);  Cana- 
dian Impr.  Co.  V.  Lea,  74  N.  J.  Bq. 
234,  69  A  466  (election  of  corporato 
directors);  Gardner  v.  Clark.  21  N. 
T.  899  (payment  on  delivery);  Clark 
v.  West,  137  App.  Dlv.  23,  122  NTS 
380  [alt  201  N.  T.  600  mem,  85  NB 
1126  mem]  (appropriation  of  copy- 
right); Freeman  v.  Skinner,  81  N.  C 
38  (acceptance  of  manufactured 
goods);  Pittsburgh  Steel  Pdy.  v. 
Pittsburgh  Steel  Co.,  223  Pa.  430,  71 
A  818  (supply  of  steel  for  use  in 
mill);  Corbett  v.  Anderson,  86  Wis. 
218,  64  NW  727  (use  of  logging  road 
while   Incomplete). 

[b]  Hew  oontraot. — (l)  The  mak- 
ing of  a  new  contract,  without  in- 
sisting on  performance  of  a  prior  on* 
concerning  the  same  subject  matter, 
may  amount  to  a  waiver.  Bvansvllle, 
etc.,  R,  Co.  V.  Dunn.  17  Ind.  608: 
Caldwell  V.  Duncan,  87  S.  C.  831,  69 
SB  660.  (2)  Where  a  second  con- 
tract provided  that  it  should  not  re- 
vive the  original  or  waive  any  rights 
thereunder,  and  was  approved  by  the 
surety,  "without  prejudice  to  any 
rights  .  .  .  under"  the  flrst  contract. 
plalntlfC  did  not  waive  his  right  to 
damages  for  breach  of  the  flrst  con- 
tract Comey  V.  United  Surety.  Co.. 
160  App.  Dlv.  698,  700,  146  NTS  674 
[aft  217  N.  T.  268,  111  NE  882]. 

88.  EYankfurt-Bamett  Go.  v.  Wil- 
liam Prym  Co.,  237  Fed.  21,  160  CCiA 
223;  Hampton  Stave  Co.  v.  Gardner. 
164  Fed.  805,  83  CCA  521;  Decker  v. 
Sexton,  19  Misc.  69,  43  NTS  167. 

Sleaaats  of  •■tojoel  see  generallr 
Estoppel  [16  Cyc  722]. 

84.  Pope  Mfg.  Co.  v.  Rubber 
Goods  Mfg.  Co..  110  App.  Dlv.  341. 
97   NTS  73. 

86.  Pope  Mfg.  Co.  v.  Rubber 
Goods  Mfg.  Co.,  110  App.  Dlv.  341, 
97  NTS  73.  See  also  New  Publica- 
tion Co.  V.  Stern,  127  NTS  393  (hold- 
ing that  plaintlfF,  who  agreed  to  pub- 
Uah  advertisements  for  defendant  for 
a  certain  period  In  consideration  of 
a  certain  sum  paj'able  monthly,  in  not 
taking  advantage  of  prior  breaches 
by  defendant  in  falling  to  pay  in- 
stallments, did  not  waive  plaintiff's 
right  to  take  advantage  of  a  subse- 
quent breach). 

86.    Dills    V.    Dougherty,    6    Dani(> 
(Ky.)    253.  ;TV- 

8(7.  Bellevue  Cemetery  Co.  v. 
Fa»lk,  6  Ala.  A.  137,  60  S  461. 
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him  that  he  should  not  do  what  he  has  agreed  not 
to  do.**  A  mere  consent  to  delay  in  the  perform- 
ance of  a  condition  precedent,  given  at  the  request 
of  the  person  from  whom  performance  is  due,  will 
not  constitute  a  waiver.*" 

Intent.  An  actual  or  express  intent  to  waive  is 
nnnecessary." 

Enowledge.  To  constitute  a  waiver,  the  acts  or 
circumstances  relied  on  to  constitute  it  must  have 
heen  performed  or  have  transpired  after  the  party 
against  whom  the  waiver  is  uiiged  knew,  or  should 
have  known,  the  facts  constituting  the  breach.'^  So, 
too,  if  he  has  been  put  off  his  guard  or  misled  by 
the  conduct  of  the  other  party,  a  waiver  induced  by 
such  deception  will  not  be  chaiged  against  him.^ 

Silence.  The  mere  silence  of  the  party  entitled 
to  insist  on  performance  of  a  condition  will  not 
amount  to  a  failure  thereof,  unless  inconsistent  with 
any  other  explanation.'*  Hence  a  waiver  cannot  be 
implied  from  silence  where  there  is  no  obligation 
to  speak." 

Payment  or  part  payment  under  the  contract  is 
not  of  itself,  and  without  regard  to  the  circum- 
stances under  which  it  was  made,  conclusive  evi- 
dence of  a  waiver.* 

Change  of  attitude.    Where  a  party  advances  a 


particular  reason  for  his  conduct  or  decision  con- 
cerning a  controversy  arising  under  a  contract,  he 
cannot  afterward  advance  another  reason  to  the 
detriment  of  the  opposite  party.** 

Written  contracts.  Stipulations  in  a  written  con- 
tract may  be  waived  by  parol,"  except  in  such  cases 
as  fall  within  the  prohibition  of  the  statute  of 
frauds.** 

Sealed  contracts.  Conditions  of  sealed  contracts 
may  be  waived  by  parol.* 

[i  766]  c  Operation  and  Effect  In  general, 
proof  of  a  waiver  of  performance  by  the  party  who 
is  entitled  to  insist  on  performance  is  tantamount 
to  a  performance,^  and  a  party  who  waives  the 
benefit  of  a  provision  in  the  contract  excuses  the 
■other  party  from  showing  a  compliance  therewith.* 
So,  where  performance  of  a  condition  precedent  has 
been  waived,  the  party  waiving  it  cannot  thereafter 
insist  on  its  performance,*  and  one  who  has  waived 
a  breach  of  contract  cannot  set  it  up  in  justification 
of  his  own  breach.*  But  although  a  party  to  a  con- 
tract has  waived  a  breach  for  which  he  might  have 
insisted  on  a  forfeiture,  he  may. still  counterclaim 
for  any  damages  sustained  in  consequence  of  the 
breach."  Where  strict  compliance  with  the  terms 
of  the  contract  has  been  waived  by  a  party,  he 


88.  Glover  v.  Shirley,  169  Ho.  A. 
687.  156  SW  878. 

89.  Seymour  v.  Detroit  Copper, 
etc..  RoIUns  Mills.  66  Mich.  117,  22 
NW  »17,  23   NW  186. 

90.  McNaughton  v.  Des  Moines  L. 
Ins.  Co.,  140  Wis.  214,  122  NW  764 
(holding  that,  where  a  person  with 
knowledtre,  actual  or  constructive,  so 
Acts  in  regard  to  contractual  rela- 
tions that  the  reasonable  inference 
is  that  he  has  abandoned  a  claim  of 
right,  and  the  adverse  party  acts 
thereon,  as  a  general  rule  an  ef- 
fectual intent  to  waive  is  Implied, 
although  there  is  no  such  Intent  in 
fact,  and  even  if  there  is  an  undis- 
-closed  intent  to  the  contrary,  and  re- 
gardless of  any  element  of  estoppel 
strictly  speaking). 

91.  Ark. — State  v.  Churchill.  48 
Ark.  426,  3  SW  3E2,  880. 

Cal. — ^Los  Angeles  Gas,  etc.,  Corp. 
V.  Amalgamated  Oil  Co.,  168  Cal.  140, 
142  P  46;  Qrosse  V.  Peterson.  SO  Cal. 
A.  482,  168  P  611. 

Ga. — Monroe  Female  Univ.  v. 
Broadfleld  30  Ga.  1;  Midland  City 
Hotel  Co.  v.  Alexander,  14  Ga.  A.  8, 
80  SB  24. 

111. — Van  Buskirk  v.  Mnrden,  22  111. 
446,  74  AmD  163. 

Ind. — Johnson  v.  Bucklens,  9  Ind. 
A.    154,    36   NE   176. 

Iowa. — Mitchell  v.  Wiscotta  Land 
Co.,  3   Iowa  209. 

La. — National  Bank  of  Commerce 
V.    Sullivan,   117   La.   163,   41   S   480. 

Me. — Veazle  v.  Bangor,  61  Me.  609. 

Mass. — Griggs  v.  Moors,  168  Mass. 
854,    47    NE   128. 

Mich. — Clare  County  Sav.  Bank  v. 
Peatherly,  178  Mich.  292,  139  NW  61. 

Minn. — Dodge  v.  Minnesota  Plastic 
State  Rooflng  Co.,  14  Minn.  49. 

Mo. — Johnson  County  v.  Lowe,  72 
Mo.  637. 

N.  T. — Oullaa  v.  Barton.  164  App. 
Div.   293,   149    NTS    952. 

Pa.— rBryant  v,  Stllwell,  24  Pa.  314. 

Vt. — Felt  V.   Davis.    48   Vt.    506. 

98.  Leslie  v.  Knickerbocker  L.  Ins. 
Co.,  63  N.  Y.  27;  Sherry  V.  Federal 
Terra  Cotta  Co.,  172  App.  Dlv.  67, 
168    NTS    241. 

83.  Burlington,  etc.,  R.  Co.  v. 
Boestler.   16  Iowa  566. 

94.  Texas,  etc.,  R.  Co.  v.  Rust,  19 
Fed.   239,  246. 

"A  waiver  is  not  to  be  implied 
from  the  plalntifTs  silence,  because 
there  was  no  obligation  on  the  plain- 
tlft  to  say  anything  on  the  subject. 
The  intention  to  waive  a  right  must 
be    established    by    language    or   con- 


duct, and  not  by  mere  conjecture  or 
speculation."  Texas,  etc.,  R.  Co.  v. 
Rust,    supra. 

[a]  vnimr;  mSUr,  plalstW  had 
parformad  a  nhataatlal  vuxt  of  hla 
•ffTBmimt,  defendant  learned  that 
plaintiff  had  put  It  out  of  his  power 
to  perform  fully,  he  was  not  bound 
to  notify  plaintiff  that  he  did  not 
consider  himself  bound  to  perform 
on  his  part,  but  could  wait  until 
plaintiff  took  steps  to  enforce  the 
agreement,  where  plaintiff  was  not 
thereby  induced  to  forego  anything 
which  he  would  otherwise  have  done. 
Griggs  V.  Moors,  168  Mass.  164,  47 
NE   128. 

98.  La.— Pratt  v.  McCoy.  128  La. 
670.  54  S  1012. 

Mass. — Moulton  v.  McOwen.  103 
Mass.  687. 

N.  Y. — Hearn  v.  Stevens,  111  App, 
Div.  101,  97  NYS  666:  Grant  v.  Pratt, 
62  App.  Dlv.  640,  66  NYS  486. 

S.  d— Grlfiith  v.  Newell,  69  S.  C 
800,  48  SE  269. 

"Vt — Morrison  v.  Cummlngs,  26  Vt. 
486. 

98.  Ohio,  etc.,  R.  Co.  v.  McCarthy, 
96  U.  S.  268,  24  L.  ed.  69$:  Goodman 
v.  Purnell,  187  Fed.  90.  109  CCA  408. 
But  see  Devens  v.  Mechanics',  etc., 
Ins.  Co.,  83  N.  Y.  168,  173  (where  the 
court  said:  "The  doctrine  of  waiver 
.  .  .  should  not  be  extended  so  as  to 
deprive  a  party  of  his*  defense, 
merely  because  he  negligently,  or 
incautiously,  when  a  claim  is  first 
presented,  while  denying  his  liability, 
omits  to  disclose  the  ground  of  his 
defense,  or  states  another  ground 
than  that  upon  which  he  finally  re- 
lies. There  must,  In  addition,  be  evi- 
dence from  which  the  Jury  would  be 
lustifled  in  finding  that  with  full 
knowledge  of  the  facts  there  was  an 
intention  to  abandon,  or  not  to  Insist 
upon  the  particular  defense  after- 
wards relied  upon,  so  that  it  was 
purposely  concealed,  under  circum- 
stances calculated  to,  and  which 
actually  did,  mislead  the  other  party 
to  his  Injury"). 

97.  Marsh  v.  Bellew,  45  Wis.  S6. 

98.  See  Frauds,  Statute  of  [20  C^c 
147]. 

99.  Colo. — ^Platte  Land  Co.  v.  Hub- 
bard, 12  Colo.  A.  465,  66  P  64. 

111.— Becker  v.  Becker.  250  HI.  117, 
96  NE  70,  AnnCasl912B  275;  Starin 
v.  Kraft,  174  111.  120.  50  NE  1069  [aft 
73  111.  A.  371];  Moses  v.  Loomis,  156 
111.  392,  40  NE  962,  47  AmSR  194  [aff 
56  111.  A.  342];  Laughlln  v.  Norton, 
187  111.  A.  267  [rev  on  other  grounds 


267  III.  476,  108  NB  6481;  Pierce  v. 
Powers,  180  111.  A.  687;  Warder,  etc. 
Co.  V.  Arnold.  76  111.  A.  674. 

Me. — ^Hilton  v.  Hanson,  101  Me. 
21,  62  A  797;  Adams  v.  Macfarlane. 
66  Me.  148. 

N.  Y. — New  York  v.  Butler.  1  BarU 
825;  Beinhauser  v.  Gleason,  16  NYSt 
227  [aff  119  N.  Y.  658  mem,  23  NE 
1150  mem];  Hadden  v.  Oimlck.  II 
AbbPrNS  185. 

Pa. — Devllng  v.  Llttto,  26  Pa.  502. 

Vt. — Lawrence  v.  Dole,   11  Vt.  649. 

[a]  XUnstratUm. — Although  It  la 
the  general  rule  that  a  sealed  instru- 
ment cannot  be  modified  by  parol, 
yet  where  a  lease  contains  a  pro- 
vision that  alterations  in  the  demised 
premises  made  by  the  tenant  with- 
out the  landlord's  consent  in  writing 
shall  work  a  forfeiture  of  the  lease. 
and  the  landlord  makes  a  parol  re- 
quest of  the  tenant  to  make  an 
alteration,  there  is  a  binding  waiver 
of  the  condition  of  the  lease.  Moses 
V.  Loomis,  156  111.  892,  40  NE  962.  47 
AmSR  194  [aff  66  111.  A.  342]. 

[b]  Vaw  ooatntotv— A  parol  waiver 
cannot  operate  to  introduce  a  new 
element  into  the  sealed  contract,  so 
that  a  new  executory  contract  would 
be  created.  Starin  v.  Kraft,  1T4  III 
120,  60  NB  1069  [aff  73  111.  A.  871]. 

Parol  modlfloanoa  of  uamlaA  iaatiap 
aiaat  see  supra  fi  612-614. 

1.  Wilson  V.  Renner,  86  N.  J.  L. 
840,  89  A  758. 

Proof  of  wmlvar  vadas  aTWBMnt  o< 
psrfOMiuuw  see  Infra  i  917. 

S.  Attix  V.  Pelan.  6  Iowa  386; 
Shorett  v.  Knudsen,  74  Wash.  448, 
133  F  1029  (holding  that  the  rule 
that  a  party  in  default  cannot  en- 
force his  contract  is  not  applied 
where  the  facts  show  a  waiver  of 
the  default). 

S.  Beinhauer  v.  Oleason,  15  NYSt 
227  [aff  119  N.  Y.  658  mem,  23  NE 
1150  mem]. 

4.  Phillips  V.  Todd,  (Mo.  A.)  186 
SW  1039. 

5.  Frankfurt-Barnett  Co.  v.  Wil- 
liam Prym  Co.,  237  Fed.  21,  150  CCA 
228;  Clark  v.  West,  193  N.  Y.  849,  86 
NE  1. 

[a]     XUnstratloa.— Acceptance     of 

gerformance  of  a  contract  after 
reach  may  operate  as  a  waiver  of 
the  right  to  treat  the  contract  as 
terminated  by  the  breach,  but  Is  not 
a  waiver  of  the  right  of  action  to 
recover  damages  therefor.  Frank- 
furt-Barnett Co.  V.  William  Prym 
Co.,  237  Fed.  21,  150  (X:A  223. 


For  latsr  oaaea,  davstovmeata  and  ohaacwa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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cannot  thereafter  insist  on  such  a  oomplianoe  by 
the  other  party,  unless  he  has  g^ven  reasonable 
notiee  of  Us  intention  so  to  do,"  and  this  rule  is 
statutory  in  some  jurisdiotions.^ 

Waiver  as  modiflcation.  A  mere  waiver  of  a  con- 
dition in' a  contract  does  not  amount  to  the  substi- 
tution of  a  new  contract.*  On  the  contrary,  waiver 
of  performance  of  a  contract  or  extension  of  the 
time  therefor,  in  the  case  of  a  condition  precedent, 
is  equivalent  to  the  performance  thereof  at  the 
stipulated  time,  and  leaves  the  original  contract 
intact.* 

[(    767]   B.   SnAdmcy  of  Perfomunoe — ^1.  In 


G«iivaL  Performance  of  a  contract  has  been  de- 
fined to  be  such  a  fulfillment  of  its  duties  aa  puts 
an  end  to  its  obligation  by  leaving  nothing  more  to 
be  done."  Conversely,  a  breach  of  the  contract 
must  arise  after  the  making  of  the  contract  from 
some  act  in  disregard  of  its  mandates.^^  Hence  the 
party  is  gn^ilty  of  the  first  breach  who  first  faite  to 
do  what  he  is  contractually  bound  to  do.^'  The 
question  of  what  constitutes  a  sn£Bcient  perform- 
ance of  a  contract  or,  conversely,  of  what  amounts 
to  a  breach,  will  therefore  ordinarily  depend  on  the 
construction  to  be  given  the  particular  contract  in- 
volved."   It  is  self-evident  that  whatever  the  pat- 


6.  Wilt  V.  Hammond,  179  Mo,  A. 
406.  165  SW  S62. 

Watr«r  of  ocovlaloas  for  focfaM- 
vza  see  supra  i  64S. 

7.  See  statutory  provisions;  and 
McNatt  V.  Clark.  143  Ga.  169,  84  SE 
447;  Kennesaw  Guano  Co.  v.  Miles, 
132  Ga.  16S,  64  SB  1087;  Haabrouck  v. 
Bondurant,  127  Ga.  220,  S6  SB  241; 
EaT«s  V.  Cherokee  Iron  Co.,  78  Ga. 
459;  Mathis  v.  Harrell,  1  Ga.  A.  358. 
58  SB  207  (holding,  under  Civ.  Code 
i  3642,  tbat  a  provision  of  a  contract 
employing  one  as  manacer  of  a  store, 
that  sales  on  credit  should  not  be 
made,  la  waived,  where  during  the 
continuance  of  the  contract,  credit 
sales  are  made  with  the  knowledge  of 
the  other  party  without  objection,  or 
where  at  its  termination,  with  like 
knowledge,  a  settlement  is  agreed  on 
irrespective  of  such  credit   sales). 

B.  Lamson.  etc..  Mfg.  Co.  v.  Rus- 
sell. 112  Mass.  887  (so  holding  of  a 
condition  on  the  performance  of 
which  a  payment  la  to  be  made). 

Kadilloatlon  of  otrntraot  see  supra 
ii  604-«16. 

•.  Barton  v.  Gray,  67  Mich.  622, 
24  NW  638. 

IOl  McOulre  v.  J.  Nells  Lumber 
Co..  97  Minn.  293.  107  KW  130. 

11.  Kansas  Union  L..  Ins.  Co.  v. 
Burman,   141  Fed.  835,  73  CCA  69. 

IS.     Emack  v.  Hughes.  74  Vt.  382, 

52  A  1061. 

IS.     Grlfflng  Bros.  Co.  v.  Wlnfleld, 

53  Fla.  689,  43  S  687.  See  Fitzgerald 
Citizens''  Bank  v.  Benton,  10  Ga.  A. 
308.  811,  73  SB  417-  (where  It  was 
held  that  In  a  contest  over  the  per- 
formance or  nonperformance  of  a 
contract  by  which  plaintiff  was  to 
exercise  his  skill  as  an  expert  in  de- 
termining whether  anything  should 
be  done,  and.  if  so.  what,  the  legal 
maxim,  "Id  certum  est  quod  oertum 
reddl  potest,"  would  control).  And 
see  cases  infra  this  note. 

[a]  Mm/UamOion  of  ran.  It  Is  no 
defense  to  an  action  for  breach  of  a 
contract  to  care  for  and  cultivate  a 
grove  of  fruit  trees  that  plaintiff  did 
not  care  for  and  cultivate  an  adja- 
cent grove  of  similar  trees  which 
were  not  Included  In  the  contract  as 
well  as  defendant  cared  for  and  cul- 
tivated the  grove  Included  in  the 
contract.  Grlfflng  Bros.  Co.  v.  Win- 
field,  6S  Fla.  689.  43  S  687. 

[bj  AaT«rUaliicoontnot«.—(l)  In- 
sertion of  advertisement.  Haynes  v. 
Nye,  186  Mass.  507,  70  NB  932.  (J) 
Plan  for  securing  classified  advertis- 
ing. Taylor  v.  Times  Newspaper  Co.. 
89  Minn.  12,  93  NW  669.  (3)  Loca- 
tion In  paper.  Pulitzer  Pub-  Co.  v. 
McNlchoTs,    170    Mo.    A.    709,    168    SW 

662.  (4).  Right  to  substitute  news- 
paper. Sheflleld  v.  Balmer,  1  Mo.  A. 
176.  (5)  Placing  railroad  car  adver- 
tising. Ward  v.  American  Health 
Food  Co.,  119  Wis.  13,  96  NW  388. 
(6)  Agreement  for  payment  in  trade. 
&nd  V.  Shaw.  27  App.  Dlv.  107,  60 
NTS  117  trev  21  Misc.  313,  47  NTS 
1(6];  Snyoer  v.  International  Bcono- 
mlst  Co..  91  NTS  748.  (7)  To  be 
placed  in  street  cars.  Railway  Adv. 
Co.  v.  Boston  Dental  Assoc.  23  Misc. 

663,  62    NTS    194. 

[c]    Bxelnalvs    ilglita    and    ptivl- 
■. — (1)         Automobile         agency. 

[IS  C.  J.— 43] 


SchlfCman  v.  Peerless  Motor  Car  Co., 
13  Cal.  A.  600.  110  P  460;  Nickels  v. 
Prewitt  Auto  Co.,  (Tex.  Civ.  A.)  149 
SW  1094.  (2)  Sale  of  machiner*. 
Koehring  Mach.  Co.  v.  Chicago  Build- 
ers Specialties  Co.,  177  111.  A.  100; 
Portable  Bl.  Mfg.  Co.  v.  Bradley,  168 
Iowa  19.  138  NW  916.  (3)  Sale  of 
pills.  Wampole  v.  Simard,  39  Can. 
S.  C.  160.  (4)  Shipping  privileges. 
Jonesboro.  etc.,  R.  Co.  v.  Watts,  80 
Ark.  643,  98  SW  368. 

[dl  TamlBhlng  purUoolar  smtv- 
ioes,  mateclaLi,  •to.— (1)  Adjustment 
of  claims.  Brlson  v.  Pacific  Com- 
mercial Co.,  158  NTS  626.  (2)  Affi- 
davit by  electrical  expert.  Rose- 
water  V.  Glen  Tel.  Co.,  81  App.  Dlv. 
276.  80  NTS  880.  (8)  Automobile  re- 
pairs. Barry  v.  American  Loco- 
motive Automobile  Co..  113  NTS  826. 
(4)  .Bond  for  location  of  building. 
Omaha  Loan,  etc..  Co.  v.  Goodman, 
62  Nebr.  197,  86  NW  1082.  (5)  Brick 
burning  plant.  Luce  v.  Arkansaa 
Brick,  etc..  Co.,  126  Ark.  219.  188  SW 
666.  (6)  Burglar  alarm  system.  Sil- 
verblatt  v.  Brooklyn  Tel.,  etc.,  Co., 
160  App.  Dlv.  268.  134  NTS  766  [rev 
78  Misc.  38,  132  NTS  253].  (7)  Cans 
for  use  In  factory.  E.  O.  Dailey  Co. 
V.  Clark  Can  Co..  128  Mich.  591,  87 
NW  761.  (8)  Course  of  lectures  not 
at  particular  hospital.  Bloom  v. 
Freudenthal,  162  NTS  721.  (9)  Elec- 
tric current.  United  Electric  Light, 
etc.,  Co.  V.  Brenneman.  21  Misc.  41, 
46  NTS  918.  (10)  Electric  equip- 
ment. Hudson  River  Water  Power 
Co.  V.  Glens  Falls  Portland  Cement 
Co„  109  App.  Dlv.  919,  96  NTS  1187 
[aft  186  N.  T.  597  mem.  79  NB  1107 
mem];  Hudson  River  Water  Power 
Co.  V.  Glens  Falls  Portland  Cement 
Co..  107  App.  Dlv.  648,  95  NTS  421. 
(11)  Electric  power.  E.  E.  Souther 
Iron  Co.  V.  Laclede  Power  Co.,  109 
Mo.  A.  853,  84  SW  460.  (12)  Evi- 
dence or  information.  Huckins  v. 
Second  Nat.  Bank,  47  Mich.  92,  10 
NW  122.  (13)  Granite.  United 
Engineering,  etc.,  Co.  v.  Broadnax. 
136  Fed.  361,  69  CCA  177  [certiorari 
den  197  U.  S.  624.  25  SCt  800,  49  L. 
ed.  9111.  (14)  Heating  apparatus. 
Heine  Safety-Boiler  Co.  v.  Francis, 
117  Fed.  236,  54  CCA  267.  (16)  In- 
formation leading  to  collection  of 
judgment.  Coleman  v.  McClenahan, 
149  Apn.  Dlv.  299,  183  NTS  886.  (16) 
List  of  mineral  school  lands.  Morse 
V.  Odell.  49  Or.  118,  89  P  139.  (17) 
Mailing  list.  Rapid  Addressing 
Mach.  Co.  V.  Benson,  138  NTS  106S. 
(18)  Material  for  building.  Chelms- 
ford Fdy.  Co.  V.  Shepard,  206  Mass. 
102,  92  NE  76.  (19)  Money  to  carry 
out  public  contract.  Pratt  v.  McCoy, 
128  La.  570,  64  S  1012.  (20)  Money 
to  purchase  at  foreclosure.  Smith  v. 
United  Tract.,  etc.,  Co.,  49  App.  Dlv. 
641,  63  NTS  666  [ail  168  N.  T.  697 
mem.  61  NE  1134  meml.  (21)  Room 
and  board  to  apartment  house  man- 
ager. Gould  v.  Lenox  Corp.,  166  N. 
T.  632.  60  NE  1111.  (22)  Skilled  and 
competent  nurse.  Ward  v.  St.  Vln- 
cenrs  Hospital,  39  App.  Dlv.  624,  67 
NTS  784.  (23)  Soap  factory  of  par- 
ticular capacity.  Petrolla  Mig.  Co.  v. 
Jenkins.  29  App.  Dlv.  403,  51  NTS 
1028.  (24)  Supplies  under  logging 
contract.  Wheeler  v.  Spencer,  24 
Hun    (N.   T.)    29. 


[e]  Xaaafactnr*.— (1)  Books. 
Maine  Farmer  Pub.  (^.  v.  Rowe,  108 
Me.  194.  79  A  471.  (2)  Manufacture 
and  sale  of  goods.  Over  v.  Byram 
Fdy.  Co.,  37  Ind.  A.  462,  77  NB  302. 
117  AmSR  327;  Goldberg  v.  Zucker, 
88  NTS  410.  (8)  Fence  pickets. 
Smith  V.  Jefferson  County,  16  Tex. 
Civ.  .A.  261,  41  SW  148.  (4)  Goods 
according  to  pattern.  Kimball  v. 
Deere,  1S8  Iowa  676,  77  NW  1041. 

[f]  VaTm«Btv^(l)  Payment  from 
first  receipts  of  corporation.  Hamil- 
ton V.  Miller,  24  Ind.  A.  in,  ft  NW 
923.  (2)  In  case  of,  sale  under  op- 
tion. Reed  v.  Crane,  89  Mo.  A.  670. 
(3)  In  timber.  Bennett  v.  Ryan,  78 
SW  892,  26  KyL  1774.  (4)  Of  insur- 
ance assessments  for  another. 
Vaughan  v.  Reddick,  106  SW  292,  82 
KyL  531.  (6)  Of  Insurance  premi- 
ums advanced  for  promisor.  Equi- 
table Trust  Co.  V.  Glompert,  74  Misc. 
467.  132  NTS  321.  (6)  Of  notes. 
Thomas  v.  Richards,  124  Ga.  942,  53 
SB  400.  (7)  Of  order  to  be  drawn  by 
third  person.  Perryvllle  v.  Letcher, 
1  T.  B.  Mon.  (Ky.)  11,  (8)  Of  rent 
in  labor.  Hume  v.  Hale,  (Me.  A.) 
125   SW  871. 

[g]  PnTohaa*  and  sal*..— (1)  Pur- 
chase and  installation  of  brewing 
machinery.  Hettlinger  v.  Manil& 
Brewing  Co.,  75  N.  H.  601,  76  A  101. 
(2)  Purchase  at  Judicial  sale.  Ken- 
non  v.  Bailey.  (Tex.  Civ.  A.)  37  SW 
776.  (8)  Purchase  of  cattle  for  resale. 
Baldwin  V.  Patrick,  39  Colo.  347,  91 
P  828.  (4)  Purchase  of  property  on 
foreclokure  sale.  German  v.  Gilbert, 
83  Mo.  A.  411.  (5)  Purchase  of  rock 
for  manufacture  of  fertiliser,  .Lou- 
denback  Fertilizer  Co.  v.  Tennessee 
Phosphate  Co.,  121  fled.  298,  68  CCA 
220,  61  LRA  402.  ^)  Purchase  of 
soap  of  particular  trade-name.  Pe- 
troUa  Mfg.  Co.  v.  Jenkins,  29  App. 
Dlv.  403,  61  NTS  1028.  (7)  Sale  of 
goods  and  Indorsement  of  purchase- 
money  notes.  Branch  v.  Knepton,  19 
S.  C.  698.  (8)  Sale  of  limited  edition 
book.  Rider,  Petitioner,  16  R.  1.  271. 
16  A  72.  (9)  Sale  of  municipal  debt 
certificates.  Pratt  v.  McCoy.  128  La. 
670,  64  S  1012.  (10)  Sale  of  rights  In 
secret  society.  Burt  v.  Greene,  126 
Mich.  328,  84  NW  317.'  (11)  Sale  of 
stock  for  another.  Cutter  v.  Dem- 
mon.  111  Mass.  474. 

[h]  ■•cuxlaff  parttonlar  zlglita, 
•to^— (1)  Enactment  of  legislation. 
Swift  V.  U.  S.  Regulation  Fire  Arms 
Co.,  118  App.  Dlv.  866,  103  NTS  736. 
(2)  Freight  shipments.  Paul  v. 
Delaware,  etc.,  R.  Co.,  176  N.  T.  478 
mem.  67  NE  1087  mem  faff  72  App. 
Dlv.  449,  76  NTS  562].  (3)  Govern- 
ment  concessions.  Crichfleld  v.  Julia, 
147  Fed.  66,  77  CCA  297  [certiorari 
den  203  U.  S.  693.  27  SCt  781.  61  U 
cd.  3321.  (4)  Railroad  spur  track 
connection.  South  Memphis  Land 
Co.  V.  McLean  Hardwood  Lumber 
Co.,  179  Fed.  417,  102  CCA  663.  (6) 
Reduction  of  assessment  of  corporate 
stock.     McCallum   v.   C^m   Products, 


131   App.   Dlv.   617.    116   NTS  118. 

[1]  Msoellaneoiis  appUeatlona  of 
nda  to  partienlsr  oonttaots  fort 
(1)  Advancement  of  money.  Olea- 
son  V.  Thaw,  205  Fed.  505,  123  CCA 
673  [rev  on  other  grounds  223  Fed. 
627,  139  CCA  76];  Campbell  v.  New 
Tork   L.    Ins.    Co.,    14    App.    Dlv.   611. 
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ties  BM  fit  to  accept  as  a  performanee  will  be  so 
regarded  by  the  courts.^*  The  fact  that  one  party 
to  a  contract  lessens  the  burdens  of  the  other  does 
not  constitute  a  bi^ach."  Either  party  to  a  con- 
tract may  perform  his  part  and  charge  the  other 
with  liability  under  the  contract  without  the  con- 
sent or  acquiescence  of  the  other.^* 

Qood  faith.  Where  the  manner  of  performance 
is  left  more  or  less  to  the  discretion  of  one  of  the 
parties  to  the  contract,  he  is  bound  to  the  exercise 
of  good  faith." 

Oir*  or  nAgUgMiM  in  attempting  to  perform  is 


immaterial  the  only  question  being  whether  there 
has  been  performance.^* 

Fraud  need  not  exist  as  an  essential  element  of 
the  breach  of  a  contract.^* 

Implied  tmna.  A  contract  may  be  broken  in 
terms  which  arise  from  reasonable  implication  as 
well  as  in  express  terms.** 

Personal  performance.  A  contract  for  the  per- 
formance of  ordinary  labor  or  the  rendition  of  ordi- 
nary services  need  not  be  performed  by  the  prom- 
isor personally,*^  but  where  the  contract  requires  per- 
sonal performance  such  performance  is  essentiaL" 


44  NTS  6  [aff  160  N.  T.  e»«  mem, 
66  NE  1098  meml.  (2)  Alteration 
and  Installation  or  msoline  enKlne. 
Kumberfer  v.  Hartford,  114  NTS 
808.  (3)  Aaslcrnmant  oi  mortgare. 
<WinK  ▼.  Railay.  14  Mich.  St.  (4) 
Ceasatlon  of  demands  irrowinK  out  of 
Illicit  relations.  Wakley  v.  King, 
112  ApJ>.  Dlv.  766j»8  NTS  »57.  (5) 
Cigar  priyilege.  whorley  v.  Tennes- 
see Centennial  Bxpositlon  Co.,  (Tenn. 
Ch.)  62  SW  S4«.  (6)  Collection  of 
notes.  Dickinson  v.  Thornton  N. 
Motley  Co.,  90  NTS  28$.  (7)  Col- 
lection of  notes  and  mortgages. 
Koch  T.  Lunschen,  22  S.  D.  220.  116 
NW  1124,  24  S.  D.   227,   12S  NW  692. 

(8)  Colortype  printing.  Turner  v. 
Osgood  Art  Colortype  Co.,  228  111. 
629,   79   NB  806   [afl  126   111.  A.    602]. 

(9)  Composition  agreement  among 
creditors.  Cumberland  Valley  Bank 
V.  CiUaens*  Nat.  Bank,  78  SW  889, 
26  KyLi  1807.  (10)  Construction  and 
Installation  of  motor  and  pump  for 
irrigation.  Batoheller  v.  Hulme,  76 
Wash.  97,  1S6  P  802.  (11)  Convey- 
ance of  land  In  consideration  of  pay- 
ment of  debt.  Benge  v.  Potter,  66 
SW  4S1,  21  KyL.  1889.  (12)  Deliv- 
ery of  property.  Vandegrlft  v. 
Cowles  Bnglneertng  Co.,  88  App.  Div. 
148,  68  NTS  478  Jrev  on  other 
grounds  161  N.  T.  435.  66  NB  941.  48 
LrA  6861.  (13)  Delivery  of  specl- 
fled  articles.  Poteet  v.  Bryson,  29 
N.  C.  887.  (14)  Division  of  proceeds 
of  certain  claims,  after  deducting 
the  "costs,  fees  and  charges."  Adams 
T.  Crown  Coal,  etc..  Cto.,  198  111.  446, 
461,  66  NK  97  [afT  97  111.  A.  264]. 
(16)  Deposit  of  money  in  bank. 
Warner  v.  Page,  (Okl.)  169  P  264. 
(16)  BfTecting  economy  In  electric 
lighting.  IndeiAndent  Owners'  Gai^ 
age  Co.  v.  HirSlh,  81  Misc.  177,  142 
NTS  846.  (17)  Employment  of  man- 
ufacturing plant.  Spelrs  v.  Union 
Drop-Forge  Co.,  174  Mass.  176,  64 
NE  497.  (18)  Execution  and  deliv- 
ery of  notes.  Stokes  v.  Polley,  80 
App.  Div.  660,  62  NTS  406  [rev  on 
other  grounds  164  N.  T.  268,  68  KB 
183).  (19)  Execution  and  delivery  of 
chattel  mortgage  and  notes,  wel- 
ter T.  Dixon,  29  Ida.  26,  1B7  P  2B0. 
(20)  Execution  of  bond  for  support 
of  parents.  Stanley  v.  Stanley,  i  N. 
H.  864.  (21)  Formation  of  corpora- 
tion. Rudiger  V.  Coleman,  129  App. 
Dlv.  916  mem,  114  NTS  689  [rev  on 
other  grounds  199  N.  T.  842,  92  NE 
666].  (22)  Furnishing  material  for 
telephone  line.  Camp  v.  Barber,  87 
Vt.  286.   88  A  812,  AnnCa8l917A  451. 

(23)  Furnishing  use  of  half-tone 
plates.  University  Soc.  Inc.  v.  Jew- 
ish   Press    Pub.    Co..    162    NTS    309. 

(24)  Gift  of  child's  share  in  estate. 
Bunting  V.  Dobson,  125  Qa.  447.  64 
SB  102.  (26)  Gift  of  land  in  case 
home  l»  made  thereon.  Welch  v. 
Whepley,  «2  Mich.  15,  28  NW  744, 
4  AmSR  810.  (26)  Giving  credit  to 
Inventor  In  advertising.  Kinsman 
Block  System  Co.  v.  Union  Switch, 
etc.,  Co.,  169  Fed.  670.  (27)  Giving 
of  personal  note.  Wood  v.  Blanch- 
ard,  212  Mass.  58,  98  NE  616.  (28) 
Installation  of  elevator.  J.  W.  Reedy 
Bl.  Mfg.  Co.  V.  Peck,  149  Mich.  657, 
118  NW  300.  (29)  Land  cruising 
with  provision  for  advances.  Sherk 
▼.    Holmes,    126    Mich.    118.    88    NW 


1016.  (80)  Loan  of  specified  sum 
on    demand    and    payment    of    mort- 

Srage.  Douchkess  v.  Burger  Brew- 
ng  Co.,  20  App.  Dlv.  376,  47  NTS 
12.  (81)  Making  loan  on  Insurance 
policy.  Reld  v.  New  Tork  L.  Ins. 
Co.,  65  S.  C  295,  43  SB  664.  (82) 
Making  loan  on  erection  of  buildings 
according  to  satisfactory  plan.  Hy- 
man  v.  New  Tork  Mortg.,  etc.,  Co., 
128  App.  Dlv.  264,  112  NTS  669.  (88) 
Making  of  application  to  establish 
preference  right  to  purchase  tide 
lands.  Schwede  v.  Hemrich,  29 
Wash.  124,  69  P  648.  (34)  News- 
paper priia  subscription  contest. 
Herts  V.  Montgomery  Journal  Pub. 
Co..  9  Ala.  A  178,  62  S  664;  Barker 
V.  Lewis  Pub.  Co.,  152  Mo.  A.  706, 
131  SW  924.  (36)  Operation  of  dls- 
tlUeiy.  Wood  v.  Powell.  7  Blackf. 
(Ind.)  617.  (36)  Option  for  purchase 
of  new  processes  for  manufacture. 
Driver-Harris  Wire  Co.  v.  Driver,  71 
N.  J.  Eq.  271,  65  A  981.  (87)  Op- 
tion to  sell  land.  Smith  v.  Howard, 
105  SW  411,  82  KyL  211.  (38)  Or- 
ganization of  corporation.  Olympia 
Mln.  Co.  V.  Kerns,  13  Ida.  614,  91  P 
92.  (39)  Organization  of  corporation 
and  delivery  of  bonds.  Barrett  v. 
Twin  City  Power  Co.,  118  Fed.  861 
Faff  126  Fed.  302.  61  CCA  288].  (40) 
Painting  and  lettering  of  wagons. 
Ketterer  Mfg.  Co.  v.  Baltic  Brewing 
Co.,  Ltd.,  22  Pa.  Super.  210.  (41) 
Photograph  concession  at  exposition. 
Frankel  v.  German  Tyrolean  Alps  Co., 
121  Mo.  A.  51,  97  SW  961.  (42)  Plow- 
ing land.  Wheeler  v.  Dionne,  (Sask.) 
11  WestLR  129.  (43)  Preparation  of 
literary  work.  Clark  v.  West,  187 
App.  Div.  28.  122  NTS  380  [aH  201  N. 
T.  600  mem,  96  NB  1126  mem].  (44) 
Prevention  of  sale  of  corporate  stock. 
Streator  v.  Paxton,  201  Pa.  136,  60 
A  926.  (45)  Procuring  assignment 
of  collateral.  Waterloo  First  Nat. 
Bank  v.  Park,  117  Iowa  652,  91  NW 
826.  (46)  Procuring  business  for 
laundry.  Puritas  Laundry  Co.  T. 
Sreen,    16    Cal.    A.    664,    115    P    660. 

(47)  Procuring  consents  to  elevated 
railroad  erection.  Union  El.  R.  Co. 
V.    Nixon,    199    III.    236,    65    NB    314. 

(48)  Program  privileges.  Milwaukee 
Carnival  Assoc,  v.  King,  etc.,  Co.,  112 
Wia.  647,  88  NW  698.  (49)  Prosecu- 
tion of  suit  to  evict  tenant  Wal- 
lace V.  Williams,  111  Tenn.  632,  69 
SW  267.  (50)  Protection  of  trade  of 
customer.  Marble  v.  standard  Oil 
Co.,  169  Mass.  563,  48  NE  783.  (61) 
Provision  for  payment  of  subcon- 
tractors. Prata  v.  Green,  174  N.  T. 
535,  66  NB  1115.  (52)  Publication 
of  law  reports.  Jones  v.  Gammel- 
Statesman  Pub.  Co.,  100  Tex.  320,  99 
SW  701,  8  LRANS  1197  [rev  (Civ.  A.) 
94  SW  191].  (63)  Return  or  payment 
for  bonds.  Male  v.  Lafterty,  105  Fed. 
664.  (54)  Right  to  place  seats  for 
hire.  Dare  v.  Bognor  Urban  DIst. 
Council.  28  T.  L.  R.  489.  (65)  Saw- 
ing of  logs.  O'Brien  v.  Crowe,  (N. 
S.)  9  EastLR  107.  (56)  Settlement 
of  claims  based  on  paternity  of 
child.  Schnurr  v.  Quinn.  83  App. 
Dlv.  70,  82  NTS  468.  (57)  Sharing 
recovery  in  lawsuit  in  excess  of  cer- 
tain amount.  Thompson  v.  Bradbury, 
6  Ida.  760,  51  P  758.  (68)  Support  of 
parents.     Hensan  v.  Cooksey,  237  111. 


620,  86  NB  1107,  127  AmSR  346;  La- 
throp  V.  Mayer,  86  Mo.  A.  865.  (69) 
Taking  of  renewal  insurance.  Vogel 
V.  Hawthorne,  88  NTS  1046.  (60) 
Teaming  contract.  Smith  v.  (^rter. 
136  Mo.  A.  629,  118  SW  627.  (61) 
Theatrical  engagement  excluding 
vaudeville.  Comstock  v.  Lopokowa. 
190  Fed.  699.  (62)  Water  supply  for 
crop.  Kelly  v.  Corrlngton,  (Tex. 
Civ.  A.)   105  SW  1165. 

Oonatraotioa  of  eontra«to  see  su- 
pra  S<   481-692. 

14.  Wells  V.  Hocking  Valley  Coal 
Co..  137  Iowa  626,  114  NW  1076.  See 
Walling  V.  Wainscott,  162  Ky.  865. 
153  SW  453    (where  absence  of  com- 

?laint   was   considered   to  show   per- 
ormance   by  the   other  party). 

15.  McGuire  v.  J.  Nells  Lumber 
C!o.,  97  Minn.  293,  107  NW  ISO  (hold- 
ing that  gratuitous  assistance  In 
the  beneficial  performance  of  a  con- 
tract incidentally  rendered  by  the 
collateral  act  of  the  party  for  whom 
the  work  is  to  be  done,  which  ren- 
ders it  unnecessary  for  the  other 
party  to  incur  certain  expense  and 
to  perform  certain  labor,  is  not  a 
breach  of  the  contract,  nor  does  It 
compel  the  party  performing  to  re- 
sort to  an  action  for  damages,  nor 
deprive  him  of  his  right  to  recover 
for  the  entire  contract  price). 

16.  Central  Coal,  etc..  Co.  v.  Good. 
120   Fed.   793,   67  CCA  161. 

17.  Patmor  v.  Rombauer,  46  Ran. 
409.  26  P  691. 

18.  National  Surety  Co.  v.  Long, 
125   Fed.   887,   60  CCA   628. 

19.  Alleghany  Iron  Co.  v.  Tea- 
ford,   96  Va.   872,   81   SB   626. 

_ao.  C%appel  v.  Alabama  Western 
R.  Co.,  8  Oa.  A.  787,  70  SB  208. 

ai,  U.  S. — Whltcomb  v.  Shultz, 
216  Fed.  75,  131  CCA  883. 

Ga. — Council  v.  Teal,  122  Ga.  61. 
49   SB  806. 

Ky. — Harness  v.  Kentucky  Fluor 
Spar  Co.,  149  Ky.  65,  147  SW  934. 
AnnCaBl914A  803;  Haag  v.  Reichert, 
142  Ky.  298,   184   SW  191. 

Minn. — ^McGuIre  v.  J.  Nellis  Lum- 
ber Co,    97   Minn.   898.    107   NW   130. 

N.  T.— Prager  v.  Levy,  92  NTS 
236. 

Tex. — ^Lane  v.  De  ■  Bode,  29  Tex. 
Civ.  A.   602,   68  SW  437. 

aSL  Sydney  v.  Mugford  Printing, 
etc..  Co.,  214  Fed.  841;  Rosenbaum  v. 
Keller,  etc..  Cons.  Smelting  Ck>.,  66 
Wash.  462,  118  P  624.  See  Harrison 
v.  Turner,  27  (3al.  A.  428,  150  P  S9S 
(holding  that  where  an  advertising 
company  did  not  supervise  an  adver- 
tising scheme  as  it  agreed,  althougb 
it  furnished  the  premiums,  there  was 
no  performance  entitling  It  to  pay- 
ment). 

"A  person  .  .  .  has  the  right 
always  to  choose  with  whom  he  shall 
contract,  and  another  person  should 
not  be  thrust  upon  him  against  his 
expressed  will.  Therefore,  where  a 
jierson  contracts  with  another  for 
the  personal  service  of  that  other, 
the  person  so  contracting  can  hold 
the  other  party  to  a  strict  perform- 
ance of  the  services  he  contracted 
for,  and  cannot  be  forced  to  accept 
the  service  of  apother  in  substitu- 
tion therefor."  Sydney  v.  Mugford 
Printing,  etc.,  Co.,  214  Fed.  841,  846. 


For 
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§f  767>768] 


CONTRACTS 


[13  C.  J.]     676 


Perfonuuioe  of  urvlce*.  Contnoia  for  the  per- 
formanee  of  aervioes  require  the  exercise  of  good 
faith  and  integrity,"  and  such  special  skill  as  the 
pramiaor  has  contracted  to  render.'*  The  promisor 
must  be  reasonably  competent,"  and  must  be  reason- 
ably diligent,**  bnt  he  is  not  liable  for  mere  mis- 
takes or  errors  causing  incidental  losses.*' 

Interference  by  third  person.  An  unanthorized 
interference  by  a  third  person  with  a  right  con- 
ferred by  contraet  does  not  in  the  absence  of  an 
express  stipulatioii  render  the  promisor  liable  for  a 
breach." 

[$  768]   2.  Satisfaction  of  Party— a.  Oases  of 

as.  HathlesoD  Alkali  Work*  t. 
Mathieson.  lEO  Fed.  241,  80  CCA  129 
tcertlorarl  den  ^04  U.  S.  874,  27  SCt 
787,  51  L.  ed.  6741;  Snow  v.  Wathen, 
112  NTS  41;  John  Slaughter  Co.  v. 
Standard  Sewing  Mach.  Co.,  141  N.  C. 
471.  62  SE  §99;  Noble  V.  Ubby.  144 
Wis.  «32,  129  NW  791. 

[a]  Xlliutnrtloaa^ — (1)  A  defend- 
ant, recommending  an  agent  to  plain- 
tiff pursuant  to  an  agreement  to  fur- 
nish an  experienced  and  succeaaful 
sales  agent  to  sell  machines  bought 
of  defendant  for  resale,  is  not  liable 
to  plaintiff  for  a  loss  occasioned  by 
the  dishonesty  of  the  agent  recom- 
mended, unless  defendant  acted 
knowingly,  negligently,  or  fraudu- 
lently. John  Slaughter  Co.  v.  Stand- 
ard Sewing  Maoh.  Co.,  148  N.  C. 
471.  62  SB  599.  (2)  Where  plaintiff, 
prior  to  his  employment  by  defend- 
ant, was  a  resident  of  England,  -  and 
did  not  hold  himself  out  in  a  general 
sense  as  a  mechanical  expert,  but 
merely  as  having  experience  in  man- 
aging alkali  works,  and  as  knowing 
the  proper  requirements  and  con- 
struction thereof,  and  It  also  ap- 
peared that  all  defendant's  plans 
and  contracts  for  the  constcuction 
of  ita  works  were  based  on  the 
works  at  which  plaintiff  had  been 
prervously  employed  in  England, 
plaintiff    was    not    responsible     be- 


Taacy,  Twte,  or  Jvdcmait.  Contraots  in  whleh  one 
party  agrees  to  perform  to  the  satisfaction  of  the 
other  are  ordinarily  divided  into  two  classes:  (1) 
Where  fancy,  taste,  sensibility,  or  judgment  are  in- 
volved; and  (2)  where  the  question  is  merely  one 
of  operative  fitness  or  mechanical  utility.**  In  con- 
tracts involving  matters  of  fancy,  taste,  or  judgment, 
when  one  party  agrees  to  perform  to  the  satisfac- 
tion of  the  other,  he  renders  the  other  party  the 
sole  judge  of  his  satisfaction  .without  regard  to  the 
justice  or  reasonableness  of  his  decision,  and  a  court 
or  jury  cannot  say  that  such  party  should  have  been 
satisfied  where  he  asserts  that  he  is  not.^    The  rule 


cause  ha  Installed  Elngltah  gas  com 
pressors  in  defendant^!  plant,  when 
American  compressors  of  equal  effi- 
ciency and  economy  and  equally 
well  adapted  for  the  purpose  could 
have  been  purchased  for  much  less 
money.  Mathieson  Alkali  Works  v. 
Mathieson,  150  Fed.  241,  80  CCA  129 
{certiorari  den  204  U.  S.  674,  27  SCt 
787.  51  L.  ed.  674].  (8)  Whether  a 
horse,  taken  to  be  trained  for  racing 
purposes,  should  be  worked  In  com- 
pany or  alone  was  a  matter  wholly 
In  the  trainer's  judgment;  and  In  the 
absence  of  proof  showing  an  im- 
proper purpose  It  should  be  con- 
cluded that  the  trainer  was  prompted 
by  an  honest  desire  to  produce  the 
best  resulta  Snow  v.  Wathen,  112 
NTS   41. 

a*.  U.  S. — Lewis  V.  C.  B.  Sherln 
Co.,  194  Fed.  976. 

111. — Pungs  V.  American  Brake- 
Beam  Co.,  200  111.  <06,  65  NE  <45  [aff 
102  111.  A.  761. 

Mass. — Jackson  v.  Adams,  9  Mass. 
484.  6  AmD  84. 

Mich. — Clark  v.  Detroit  locomotive 
Works,  32  Mich.  S48. 

N.  T. — Snow  V.  Wathen,  112  NTS 
41;  Berrlman  v.  Tashjian,  108  NTS 
1000. 

Tex. — ^Toung  v.  Watson,  (Civ.  A.) 
140  SW  840. 

Wis. — Noble  v.  Llbby,  144  Wis.  682, 
129  NW  791. 

[a]  2IlMtxatloiM,p— (1)  Under  a 
contract  whereby  plaintiff  was  to  ex- 
amine and  analyse  cottonseed  meal 
and  cake,  the  extent  of  his  under- 
taking was  to  perform  such  services 
In  an  accurate  and  skillful  manner, 
and  not  to  the  employer's  satisfac- 
tion. Toung  v.  Watson,  (Tex.  Civ. 
A.)  140  SW  840.  (2)  One  who  agreed 
to  train  horses  for  racing  purposes, 
and  to  drive  them,  In  making  expen- 
ditures for  the  keep  of  the  horses 
was  required  to  exercise  tJie  care 
a  prudent  man  would  in  making  like 


purchases.  Snow  y.  Wathen,  112  NTS 
41.  (3)  A  rug  dealer  who  makes 
cleaning  rugs  part  of  his  business 
and  holds  himself  out  as  comi>etent 
in  that  respect  is  presumed  to  under- 
take to  exercise  the  average  skill  of 
his  trade,  and  for  failure  to  exercise 
such  skill  Is  liable  for  the  resulting 
injury,  Berrlman  v.  Tashplan.  108 
NTS  1000.  (4)  Under  a  contract  em- 
ployln'^  defendant  to  superintend  the 
manufacture  of  railroad  brake  beams, 
he  to  "maintain  the  present  hfgh 
standard  of  workmanship,"  plaintiff 
may  recover  damages  on  a  showing 
that,  contrary  to  the  terms  of  the 
contract,  beams  mtmufactured  were 
unfit  for  brake  beams  by  reason  of 
defective  manufacture.  Fungs  v. 
American  BrtJce-Beam  Co.,  200  111. 
306,  65  NE  645  faff  102  111.  A.  76]. 
(5)  A  contract  binding  defendant  to 
pay  plaintiff  a  weekly  salary  for  Ave 

?'eara.  In  consideration  of  plaintiff 
umlshlng  appropriate  paragraphs 
for  advertising  purposes  of  the  qual- 
ity and  Btandu*d  evidenced  by  a  book 
written  and  published  by  plaintiff, 
and  giving  defendant  the  exclusive 
right  to  the  services  of  plaintiff  for 
five  years,  and  the  exclusive  right  to 
use  any  of  the  material  in  the  book 
published,  requires  plaintiff  to  fur- 
nish paragraphs  for  advertising  pur- 
poses of  the  quality  and  standard 
evidenced  by  the  book,  and  plaintiff 
who  is  ready  and  willing  to  carry  out 
the  contract  and  furnish  suitable 
paragraphs  is  entitled  to  recover  as 
damages  for  breach  of  contract  by 
defendant  the  full  amount  which  he 
would  have  received  under  the  con- 
tract. Lewis  V.  C  E.  Sherln  Co.,  194 
Fed.  978.  (6)  Builders  of  engines 
for  steamers  must  be  presumed  to 
understand  the  ordinary  conditions 
attending  the  running  of  steamers, 
and  those  which  must  be  provided 
for  in  setting  engines.  If  settling  by 
the  stem  is  common  and  likely,  the 
engines  and  shaft  must  be  so  placed 
and  adjusted  as  to  receive  no  need- 
leas  disturbance  from  it,  and  it  would 
be  negligence  to  disregard  the  usual 
and  reasonable  precautions  against 
mischief  from  It.  Clark  v.  Detroit 
Locomotive  Works,  82  Mich.  848.  (7) 
A  printer  is  liable  for  negligently 
printing  an  advertisement  of  an  exe- 
cution sale,  by  reason  of  which  the 
levy  failed.  Jackson  v.  Adams.  9 
Mass.  484,  6  AmD  94. 

35.  Bye  v.  McCauUey,  etc.,  Co.,  23 
Del.  115,  76  A  621;  Smith  v.  Herts, 
etc.,  Co.,  160  Mich.  481.  126  NW  868. 
See  McPherson  v.  Judge,  7  EastLR 
110. 

Implied  tana  la  ooafntot  see  supra 
{   522. 

96.  Foote,  etc.,  Co.  v.  Houchln 
iMfg.  Co.,  2  Ga.  A.  195,  68  SE  368; 
Smith  v.  Hertz,  etc.,  Co.,  160  Mich. 
431,  125  NW  368;  Pearson  v.  Trl- 
State  Tel.,  etc.,  Co.,  Ill  Minn.  331. 
126  NW  1091;  Campbell  v.  Gates,  10 
Pa.  488. 

a?.  Noble  V.  Libby,  144  Wis.  638, 
129  NW  791. 

as.  Huiest  v.  Marx,  67  Mo.  A.  418; 
Southern  Inv.  Co.  v.  Postal  Tel.- 
Cable  Co.,  166  N.  C.  269,  72  SE  361, 
AnnCasl913A  224;  Moore  v.  Weber, 
71  Pa.  429.  10  AmR  708;  Canadian 
Contracting,  etc.,  Co.  v.  Jamieson,  3 
OntWN  449,  20  OntWR  762. 


M.  American  Music  Stores  v.  Kus- 
sel,  232  Fed.  306,  310,  146  CCA  354, 
LRA1916F  882  [quot  Cyc];  Jones  v. 
Lanier,  (Ala.)  73  S  5S6,  536  [dt 
Cyc];  Schatslnger  v.  Lake  View 
Land,  eta,  Co.,  38  Oh.  Clr.  Ct.  247, 
250  Iclt  Cyc], 

SO.  Ala. — Jones  v.  Lanier,  78  8 
585. 

Conn. — Zaleskl  v.  Clark,  44  Conn. 
218,  26  AmR  446. 

111.— Krompier  v.  Splvek,-  170  111. 
A.  621,  628  [cit  Cyc]. 

Ky. — Independent  L.  Ins.  Co.  v. 
Williamson,  152  Ky.  818,  154  SW  409, 
412  [cit  Cyc]. 

Mass. — Brown  v.  Foster,  113  Mass. 
136,  18  AmR  463. 

Mich. — Schmandl  v.  Jandorf,  175 
Mich.  88,  142  NW  998,  44  UlANS  680, 
AnnCasl915A  746. 

Mo. — Bowen  V.  Buckner,  (A.)  188 
SW  704. 

Mont. — McOlmmon  v.  Murray,  48 
Mont.  467.  117  P  73. 

N.  J. — Gerisch  v.  Herold,  82  N.  J. 
L.  606,  83  A  892,  893,  AnnCasl913D 
627Jclt  Cyc];  Gwynne  v.  Hitchner;  66 
N.  J.  L.  97,  48  A  571,  67  N.  J.  L.  664, 
62  A  097. 

N,  T. — ^Walker  v.  Edward  Thomp- 
son Co.,  87  App.  Div.  586,-  66  NTS 
326;  Hart  v.  Hart,  22  Barb.  606: 
Johnson  v.  Bindaell,  16  Daly  492,  8 
NTS  485  [rearg  den  16  Daly  232,  10 
NTS  321];  Clausen  v.  Vonnoh,  66 
Misc.  220,  105  NTS  102;  Haehnel  v. 
Trostler,  64  Misc.  262,  104  NTS  638; 
Barry  v.  Rainey,  27  Misc.  772,  67  NTS 
766;  Dermody  v.  Flesher,  22  Misc. 
348,  49  NTS  160;  Schwarts  v.  Cohn. 
129  NTS  464;  Haven  v.  Russell,  34 
NTS  292;  Gray  v.  Alabama  Nat. 
Bank.  10  NTS  6  [aff  14  NTS  165] ; 
Glenny  v.  Lacy,  1  NTS  613. 

Pa. — ^Adams  Radiator,  etc..  Works 
V.  Schnader.  156  Pa.  394,  26  A  746,  3S 
AmSR  893;  Hajptman  v.  Blackburn,  7 
PlttsbLegJ  140. 

R.  I. — Hanaford  v.  Stevens,  48  A 
209. 

Tex. — Tennant  v.  Fawcett,  94  Tex. 
Ill,  58  SW  824. 

Vt.— McClUre  v.  Briggs,  58  Vt.  82, 
2  A  583,  66  AmR  657. 

Va. — Carpenter  v.  Virginia-C!aro- 
Una  Chemical  Co.,  98  Va.  177,  35  SB 
368. 

Eng. — ^Andrews  v.  Belfleld,  2  C.  B. 
N.  S.  779,  89  ECL  779,  140  Reprint 
622. 

[a]  mnstarttoM. '  Contracts  have 
been  held  to  fall  within  the  rule 
stated  In  the  text  where  they  have 
related  to:  (1)  A  portrait.  Gibson 
v.  Cranage,  39  Mich.  49,  83  AmR  351: 
Bowen  v.  Buckner,  (Mo.  A.)  183  SW 
704;  Clausen  v.  Vonnoh,  55  Misc.  220, 
106  NTS  102;  Moore  v.  Goodwin.  43 
Hun  (N.  T.)  534;  Hoffman  v.  Galla- 
her.  6  Daly  (N.  T.)  42;  Pennington 
V.  Rowland.  21  R.  I.  66,  41  A  891,  79 
AmSR  774.  (2)  A  portrait  bust.  Za- 
leskl V.  Clark,  44  (5onn.  218,  26  AmR 
446.  (8)  A  literary  or  scientific  arti- 
cle for  an  encyclopedia.  Walker  v. 
Edward  Thompson  Co.,  37  App.  Div. 
686,  639,  66  NTS  326  (where  the  court 
said:  "An  ai^lcle  In  a  legal  work  is 
certainly  as  much  a  matter  of  taste 
as  a  suit  of  clothes").  (4)  A  play  to 
be  written  by  an  author  for  an  actor. 
Haven  v.  Russell,  34  NTS  292;  Glen- 
ny V.  Lacy,  1  NTS  513.  (5)  A  design 
for  a  bank   note.    Gray   v.   Alabama 
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also  applies  to  a  contract  providing  that  Beonzity  for 
its  performance  shall  be  satififactory.*^  While,  how- 
ever, the  dissatisfaction  of  the  promisor  entitles 
him  to  refuse  payment  or  performance  on  his  part, 
it  does  not  entitle  him  to  require  the  promisee  to 
continue  to  endeavor  to  perform  until  the  promisor 
is  satisfied,  under  penalty  in  case  he  ceasas  such 
effort  of  being  liable  for  a  breach.'*  In  the  ab- 
sence of  an  express  provision  in  the  contract  the 
performance  need  not^be  to  the  satisfaction  of  the 

Nat.   Bank,    10    NTS    B,    14   NTS    IBS. 

(6)  A  set  of  artificial  teeth.  Hartman 
V.  Blackburn.  7  PlttabLegJ  (Pa.)  140. 

(7)  A  suit  of  clothes.  Brown  v.  Fos- 
ter, 113  Mass.  136,  18  AmR  463.  (S) 
A  woman's  suit.  Schwartz  v.  Cohn, 
129  NTS  464.  (9)  A  fur  coat.  Haeh- 
nel  V.  Trostler,  54  Misc.  262,  104  NYS 
6tZ.  (10)  A  steam  heater  for  a  house. 
Adams  Radiator,  etc.,  .  Works  v. 
echnader.  155  Pa.  394,  2t  A  74S,  SS 
AmSR  8t3.  (11)  A  dwelling  house. 
Oerisch  v.  Rerold,  82  N.  J.  L.  605,  83 
A892,893,  AnnC^aslSlSD  627  [clt  Cyc]. 
(12)  A  carriaffe.  Andrews  v.  Belfleld, 
2  C.  B.  N.  S.  779,  89  ECL.  779,  140  Re- 
print $22.  (13)  A  cabinet  orean. 
Barry  v.  Rainey,  67  NTS  766;  Mc- 
Clure  V.  Brlggs,  68  Vt.  82,  2  A  588,  66 
AmR  657.  (14)  Instruction.  Der- 
mody  V.  Plesher,  22  Misc.  848,  49  NYS 
160  (holding  that,  where  a  teacher 
of  the  art  of  millinery  agreed  with 
an  Intending  pupil  that  the  Instruc- 
tion to  be  given  should  be  satisfac- 
tory to  the  latter  In  every  respect, 
and  that  If  not  thus  satisfactory  he 
would  return  the  fee  paid,  he  consti- 
tuted the  pupil  the  sole  arbiter  of 
her  own  satisfaction ).  (15)Supportof 
a  parent.  Hart  v.  Hart,  22  Barb.  (N. 
Y.)  606,  610  (where  the  contract  by  a 
son  for  the  support  of  his  father 
stipulated  that.  If  at  any  time  the 
father  became  dissatisfied  with  livine 
with  him,  he  would  pay  his  board 
elsewhere,  and  the  court  said:  "It  is 
a  case  where  the  law  will  not  under- 
take to  say  for  the  party  he  must  be 
satisfied  and  has  no  right  to  be  dis- 
satisfied with  living  In  his  family; 
for  the  party  by  the  express  terms 
of  his  contract  has  made  his  own 
feelings  the  sole  judge  of  the  matter. 
Contentment  and  satisfaction  with  a 
man's  position  In  a  particular  family, 
is  a  matter  which  the  law  will  not 
assume  to  determine  for  him. 
Neither  will  it  do  the  converse,  and 
say  he  had  no  cause  to  be  discon- 
tented and  dissatisfied  and  therefore 
he  cannot  be  regarded  as  dissatisfied. 
The  agreeableneas  or  dlsagreeable- 
ness  of  the  society  and  state  of 
things  about  him  In  the  family  are 
left  to  his  own  tastes  and  feelings 
to  determine").  (16)  Mining  informa- 
tion tendered.  McCrlmmon  v.  Mur- 
ray, 48  Mont  457,  117  P  73.  (17) 
Services  to  be  performed.  Kendall  v. 
West,  196  111.  221,  63  NE  683,  89  Am 
8R  317;  Gwynne  v.  Hltchner,  66  N. 
J.  L.  97,  48  A  571,  67  N.  J.  L.  654,  52 
A  997;  Johnson  v.  Blndsell,  8  NYS 
486;  Tennant  v.  Fawcett,  94  Tex.  Ill, 
E8  SW  824.  (18)  Labor  and  material. 
Jones  v.  Lanier,  (Ala.)  73  S  S35. 

Saiploymant  oontxsota  see  Master 
and  Servant  [26  Cyc  882]. 

Uaaemity  yrovlaloii  la  ehattal 
mortgaff*  see  Chattel  MortgSKes  |i 
263.  264. 

31.  Mc(3rath  v.  Brown,  66  Barb. 
(N.  T.)  481;  Smith  v.  Weaver,  41  Pa. 
Super.  253. 

fa]  ninstxatloii'— Where  plaintiffs, 
desiring  to  rent  a  store  owned  by 
defendant,  inquired  of  him  by  letter 
whether  he  would  rent  it  to  them  for 
five  years,  and  defendant  replied,  say- 
ing that  they  could  have  a  lease  of 
the  store  for  five  years  at  a  certain 
rent  If  the  security  they  offered  was 
satisfactory,  but  on  plaintiffs'  offer- 
ing a  certain  person  as  security,  de- 
fendant on  Inquiry  concluded  not  to 
accept  him,  and  so  Informed  them, 
it    was    held     that     no     agreement 


other  party." 

[i  769]  b.  Oases  of  OperatlTe  Fitneu  or  Me- 
chaiiical  Utility.  The  rule  stated  in  the  preeedii^ 
section  is  also  applied  to  cases  of  operative  fitness 
or  mechanical  utility  when  the  contract  clearly 
provides  that  performance  shall  be  satisfactory  to 
the  promisor. 

Person  to  be  satisfied.  "Satisfactory"  in  cases 
of  the  character  under  consideration  means  satis- 
factory to  the  promisor,  if  the  contract  ifi  silent  ss 


was  concluded  between  the  parties 
whereby  defendant  was  bound  to 
lease  the  store  to  plaintiffs.  Mc- 
Grath  v.  Brown,  66  Barb.  (N.  T.)  481. 

32.  Mldgley  v.  Campbell  Bldg. 
Co.,  38  Utah  293,  306,  112  P  820 
(where  the  court,  after  stating  the 
general  rule  as  to  satisfaction  in 
cases  involving  taste,  fancy,  sensi- 
bility, or  judgment  of  the  promisor, 
said:  "If  the  subject-matter  of  the 
contract  is  a  coat  or  a  painting,  for 
which  the  promisor  agrees  to  pay. 
If  the  coat  or  the  painting  is  to  his 
satisfaction,  he  is  not  obligated  to 
accept  or  pay  for  It,  if  he  is  not  sat- 
isfied, though  the  coat  may  be  of  the 
best  material  and  workmanship  and 
style,  or  the  painting  executed  In  the 
most  artistic  and  skillful  manner 
and  an  exact  likeness  of  the  original. 
But  this  does  not  give  the  promisor 
a  cause  of  action  against  the  tailor 
or  painter  for  damages  for  breach  of 
contract  because  the  coat  or  paint- 
ing did  not  satisfy  the  fanciful  tasts 
or  capricious  mental  state  of  the 
promisor.  It  Is  quite  enough  that  he 
In  such  case  la  not  required  to  ac- 
cept and  pay  for  the  coat  or  the 
painting,  if  he  la  not  satisfied,  with- 
out assigning  any  reason  therefor, 
except  that  he  is  not  satisfied.  He 
may  not,  however,  also  Insist  that 
the  tailor  keep  on  making  coats  for 
him,  or  the  painter  painting  pictures, 
until  the  indefinable  and  fanciful 
taste  of  his  mind  is  satisfied,  and 
upon  his  refusal  so  to  do  subject 
him  to  a  claim  for  damages  for 
breach  of  contract"). 

33.  Anderson  v.  Long,  56  Pa.  Su- 
per.  183. 

[a1  niiistxatlou. — Where  a  play- 
wright orders  from  a  designer  of 
theatrical  costumes  a  set  of  plates 
for  costumes  for  a  play,  gives  the 
designer  a  very  wide  latitude  as  to 
the  designs  without  reserving  any 
right  that  they  should  be  satisfac- 
tory to  himself  or  to  any  other  per- 
son, and  agrees  to  pay  for  them  as 
soon  as  the  plates  are  ready,  he  will 
be  liable  for  the  agreed  price  of  the 
plates,  although  the  costumes  do  not 
meet  with  his  own  approval.  Ander- 
son v.    Long,    56    Pa.    Super.   183. 

94.  U.  S. — Campbell  Prlntlng- 
Press  Co.  v.  Thorp,  36  Fed.  414,  1 
LRA  646;  Silsby  Mfg.  Co.  v.  Chlco, 
24  Fed.  898. 

Ala. — Jones  v.  Lanier,  73  S  535, 
536   [cit  Cyc]. 

111. — Goodrich  v.  Van  Nortwlck,  43 
111.  445;  Reeves  v.  Chandler,  113  111. 
A.  167.  But  see  Keeler  v.  Clifford, 
165  Jll.  644,  649,  46  NE  248  (In  this 
case  a  contract  for  grading  provided 
for  the  payment  of  an  Installment 
of  the  price  as  each  on^-fourth  part 
of  the  work  was  finished.  The  con- 
tract provided  that  "all  of  said 
grading  [Is]  to  be  done  to  the  satis- 
faction or'  defendant.  Plaintiff  com- 
pleted three  fourths  of  the  work,  but 
as  defendant  refused  to  pay  he 
abandoned  the  contract  and  sued  for 
the  value  of  what  he  had  done.  The 
supreme  court  held  that  he  was  en- 
titled to  recover  the  price  agreed  on 
for  the  finished  portion  of  the  work, 
and  that  an  instruction  that  if  the 
jury  should  find  from  the  evidence 
that  the  work  which  was  performed 
by  plaintiff  and  the  grading  done  by 
him  were  not  done  to  the  satisfac- 
tion of  defendant  then  their  verdict 
should  be  in  favor  of  defendant  was 
properly  refused.     The  court  gave  as 


the  reason  for  the  decision  that, 
"where  a  contract  Is  required  to  be 
done  to  the  satisfaction  of  one  of 
the  parties,  the  meaning  necessarily 
is,  that  it  must  be  done  in  a  manner 
satisfactory  to  the  mind  of  a  rea- 
sonable man."  In  Dvorak  v.  Prucha, 
166  111.  A.  614,  this  Hecision  is  de- 
clared not  to  overrule  the  leading 
case  of  Goodrich  v.  Van  Nortwick. 
supra,  and  is  placed  on  the  ground 
that  the  parties  could  not  be  placed 
in  statu  quo). 

Iowa. —  Manufacturing  Co.  ▼.  Amer- 
ican Cereal  Co..  124  Iowa  737.  739, 
100  NW   860    [cIt  Cyc]. 

Mass. — Williams  Mfg.  Co.  v.  Stand- 
ard Brass  Co.,  173  Mass.  366,  61  NE 
862:  Aiken  v.  Hyde,  99  Mass.  183; 
McCarren  v.  McNulty,  7  Gray  139. 

Mich. — ^Wood  Reaping,  etc,  Mach. 
Co.  V.  Smith.  50  Mich.  666.  IS  NW 
906,   46  AmR  67. 

Minn. — McCormlck  HaJ-vesting 

Mach.  Co.  V.  Chesrown,  SS  Minn.  3z, 
21  NW  84<. 

N.  Y. — Gray  v.  New  Jersey  Cent. 
R.  Co.,  11  Hun  70. 

Pa. — McNally  v.  Jenklnson.  36  Pa. 
Super.  288. 

wash. — ^McDougall  v.  cycotanell. 
78  Wash.  349,  130  P  362.  3(4,  ISl  P 
204  [cit  Cyc);  Tatum  v.  Geist.  46 
Wash.  226.  230.  89  P  647  [cit  Cyc]. 

Wis. — ^Exhaust  Ventilator  Co.  ▼. 
Chicago,  etc.,  R.  Co.,  66  Wis.  218,  88 
NW  843,   67  AmR  267. 

Que. — Lapointe  v.  Bemler,  SO  Que. 
Super.    269. 

[a]  TOamtaManm.  Contracts  have 
been  held  to  fall  within  the  rule 
stated  In  the  text  where  the  subject 
matter  of  the  agreement  was:  (1) 
The  making  of  a  bookcase.  McCar- 
ren V.  McNulty,  7  Gray  (Maas.)  139. 
(2)  The  sale  of  a  harvesting  ma- 
chine. Wood  Reaping,  etc.,  Co.  t. 
Smith.  50  Mich.  666,  16  NW  906.  46 
AmR  67.  (3)  A  threshing  machine. 
Reeves  v.  Chandler,  113  IlL  A  167. 
(4)  A  cord  binder.  McCormlck  Har- 
vesting Mach.  Co.  V.  Chesrown,  3J 
Minn.  32,  21  NW  846.  (6)  A  grain 
binder.  Piano  Mfg.  Co.  v.  Ellis.  «« 
Allch,  101,  36  NW  841;  Seeley  v. 
Welles,  120  Fa.  69,  13  A  736.  (t) 
An  elevator.  Howard  v.  Smedley,  140 
Pa.  81,  21  A  253;  Singerly  v.  Thayer, 
108    Pa.    291,    2   A   230,    66   AmR    207. 

(7)  A  fanning  mill.  (Soodrich  v. 
Van    Nortwlck,    43    111.    446.      (8)    A 

laning  machine.     Tatum  v.  Geist,  41 
Vaah.    226,    230,   89   P   647    [Cit   Cyc]. 

(8)  A  machine  for  generating  gaa 
Aiken  V.  Hyde,  99  Mass.  183.  (10) 
A  steam  fire  engine.  .  Sileby  Mfg. 
Co.  V.  Chico,  24  Fed.  883.  (11)  A 
steamboat.  Gray  v.  New  Jersey 
Cent.  R.  CJo.,  11  Hun  (N.  T.)  70. 
(12)  A  spoke  dressing  machine. 
Fierce  v.  Cooley,  66  Mich.  652,  2S 
NW  810.  (13)  Steam  fans  for  ex- 
hausting smoke.  Exhaust  Ventilator 
Co.  v.  Chicago,  etc.,  R.  Co.,  66  Wis. 
218,  28  NW  343,  57  AmR  257.  (14) 
A  printing  press.  Campbell  Prlntlng- 
Press  Co.  v.  Thorp,  36  Fed.  414.  1 
LRA  646.  (15)  An  equipment  for 
melting  brass.  Williams  Mfg.  Co.  r. 
Standard  Brass  Co.,  173  Mass.  3S6, 
63  NE  862.  (16)  A  wagon.  Dvorak 
V.  Prucha,  166  111.  A.  514.  (17)  A 
fire  alarm  bell.  U.  S.  Electric  Flre- 
Alarm  Co.  v.  Big  Rapids,  78  Mich. 
67,  43  NW  1030.  (18)  A  mining 
claim.  McDougall  v.  (3'ConnelV  7J 
Wash.  349,  130  P  862,  864,  111  P 
204  felt  (>c].  (19)  A  furnace.  U- 
pointe  V.  Bernler,  60  Que.  Super.  JM- 
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to  the  penon  to  whom  the  work,  etc.;  ihall  be  utia- 
factoiy." 

OonlUctiiig  dedaiooi.  Conelosioiis  contrary  to  the 
general  role  have  been  reached  by  the  coiartB  in  gome 
eases  not  always  clearly  distingnishaUe  on  the  facts 
from  those  finpporting  the  role;  these  decisions  are 
moat  commonly  baaed  on'^e  ground  that  the  ques- 


tion is  one  of  eonstmetion,**  and  that  there  were 
qualifying  words  in  the  contract  or  eirviunstances 
showing  that  it  was  not  the  intention  to  leave  the 
question  of  satisfaction  entirely  to  the  promisor.*' 
Others  of  them  have  been  predicated  on  the  ground 
that  there  was  not  merely  an  executory'  contract  of 
sale,  but  an  executed  contract  under  which  material 


BnUdlnf  taoA  ooBStmotlmi  ooa- 
traofea  see  BulldlnK  and  Construction 
Contrasts  I  80. 

flkia   «t  "wmVmtmatmcr-  gooOa   see 


Sales  [36  Cye  Zl»1. 
tUMmtaMOTT  tltw 
Purcfaasar  [3i  Cyc  1609]. 


•ee   Vendor  and 


Bt  eoatraets  see  Master 
ferrant  [X  Cyc  >8t). 

OB.  U.  8. — Campbell  Prlntlnf^ 
PreBB  Co.  v.-  Thorp,  S<  Fed.  414,  1 
L.RA  <46. 

Minn. — ^McCornilck  HarreetInK 

Mach.  Co.  V.  Chesrown,  3S  Minn.  82, 
21   NW  848.  ^    ,^ 

K.  T. — ^Hart  v.  Hart,  82  Barb.  808; 
Barry  v.   Ratney,   87  NTS   788. 

Pa. — Singerly  ▼.  Thayer,  108  Pa. 
291.    2  A  230,   88  AmR  207. 

Wla. — Manning  v.  Ft.  Atklnaon 
School  Dlat.  No.  8,  124  Wis.  84,  102 
►TW   368.  _^ 

[a]  BaaaoBS  for  no*^— "When,  In 
common  language,  we.  speak  of  mak- 
ing a  thing  satisfactory,  we  mean  It 
ahall  be  satisfactory  to  the  person 
to  whom  we  furnish  it.  It  would  be 
nonaense  to  say  it  should  .be  satis- 
factory to  the  vendor.  It  would  be 
indefinite  to  say  that  it  should  be 
aatlsfactory  to  a  third  person,  with- 
out designating  the  person.  It  can 
only  be  intended  that  it  shall  be  sat- 
isfactory to  the  person  who  is  hlm- 
aelf  interested  in  its  satisfactory  op- 
eration, and  that  la  the  vendee." 
Campbell  Printing-Press  CO.  v. 
Thorp,  36  Fed.   414,  418.  1   LRA  646. 

36.  See  Jones  v.  Lanier,  (Ala.)  78 
B  635,  '  636  (where  the  court  said: 
"The  dlfflculty  of  such  cases  lies  In 
aacertaintng  the  real  intention  of  the 
parties.  Rules  laid  down  for  such 
cases  are  really  rules  of  interpreta- 
tion, and  these  are  applied  according 
to  the  situation  of  the  parties  ana 
the  purposes  they  may  appear  to 
have  had  in  view  when  entering  into 
the  contract"). 

[a]  ■Ths  eourts  iMve  kad  tn- 
cnMttt  oaoaalOB  1%  ooastms  contracts 
for  the  rendition  of  services,  the 
manufacture  of  articles,  and  the  con- 
struction or  improvement  of  works, 
wherein  was  agreed  as  a  condition 
precedent  to  payment  that  thfe  serv- 
ices, articles,  construction,  or  im- 
provement should  be  satisfactory  to 
the  promisor.  Such  contracts  are  of 
two  kinds:  First,  where  the  right 
of  decision  is  completely  reserved 
to  the  promisor  without  his  being  re- 

Suired  to  disclose  the  reasons  for  his 
etermliiation,  and  all  right  to  in- 
quire into  the  grounds  of  his  deci- 
sion or  to  examine  and  overhaul  his 
determination  by  the  promisee  or 
the  courts  is  absolutely  excluded. 
The  law  regards  the  parties  as  com- 
petent to  contract  In  that  manner, 
and,  if  the  contract  is  to  that  ef- 
fect, it  is  the  law  of  the  case.  Sec- 
ond, where  the  promisor  is  held  to 
have  undertaken  to  act  reasonably 
and  fairly  and  to  found  his  detei^ 
mination-  on  grounds  which  are  rea- 
sonable, just,  and  sensible.  Where 
the  construction  of  the  contract  puts 
It  in  the  second  class,  it  follows  as 
a  necessary,  implication  that  the 
promisor's  decision.  In  point  of  cor- 
rectness and  the  adequacy  of  his 
grounds.  Is  open  to  judicial  deter- 
mination. Wliether  a  particular  con- 
tract fiills  within  the  first  class, 
where  the  promisor's  decision  is  final, 
or  In  the  second  class,  where  It  is 
subject  to  judicial  Investigation,  de- 
pends on  the  speoial  circumstances 
of  each  case.  In  contracts  which  in- 
volve the  taste,  feelings,  or  sensi- 
bility of  the  promisor,  he  may  re- 
ject an  arUcIe  or  work  arbitrarily 
which  has  been  mutually  agreed 
should  be  made  or  done  to  his  satis* 
faction.     Zaleski  v.  Clark.   44-  Conn. 


218,  26  AmR  446  (bust):  Brown  v. 
Foster,  113  Mass.  136,  18  AmR  488 
(suit  of  clothes) :  (}lbson  v.  Clranage, 
39  Mich.  49,  33  AmR  3S1  (portrait); 
Pennington  v.  Rowland,  21  R.  I.  66, 
41  A  891,  79  AmSR  774  (pastel  por- 
trait). There  are  also  contracts  sub- 
ject to  the  same  construction  where 
?ttestions  of  taste  are  not  involved. 
t  sometimes  appears  from  the  terms 
of  the  contract  and  the  circum- 
stances surrounding  the  parties  that 
the  promisor  retained  the  unqualified 
right  to  reject  the  article  or  work 
if  not  satisfied  with  it;  that  his 
freedom  of  choice  was  not  to  be  ex- 
posed to  any  contingency  or  sub- 
ject to  any  review.  Such  contract 
may  be  injudicious  and  Indiscreet  on 
the  part  of  the  contractor  who  agrees 
to  do  work  and  furnish  material  on 
such  a  hasardous  contingency,  but, 
when  such  is  clearly  the  agreement, 
the  courts  cannot  aiford  relief  against 
the  consequences  resulting  from  a 
bargain  fairly  made  by  competent 
parties.  Mc(Jarren  v.  McKulty.  7 
Gray  (Mass.)  139  (bookcase)-  wood 
Reaping,  etc.,  Co.  v.  Smith,  60  Mich. 
665,  16  NW  906,  46  AmR  67  (reap- 
ing machine):  Slngerly  v.  Thayer, 
108  Pa.  291,  2  A  230,  66  AmR  207 
(elevator).  When  the  terms  or  the 
nature  of  the  contract,  or  the  cir- 
cumstancesL  are  such  as  to  make  it 
doubtful  whether  the  contractor  has 
really  agreed  that  the  promisor  shall 
have  the  absolute  and  unreviewable 
right  to  reject  the  article  or  the  work 
if  not  satisfied  with  it,  the  courts 
have  usually  construed  such  con- 
tracts as  "agreements  to  do  the 
thing  in  such  way  as  reasonably 
ought  to  satisfy  the  defendant.' '' 
Parlln,  etc.,  Co.  v.  Qreenville,  127 
Fed.   66,   69,    81   CCA   691. 

37.  t.  S.— Elisabeth  v.  Fltsgerald, 
114  Fed.  647,  62  CCA  821:  McNeil  v. 
Armstrong,   81  Fed.  948,  27  CCA   16. 

111. — ^Unlon  League  Club  v.  Bly- 
myer  Ice  Mach.  (To.,  204  111.  117,  68 
NB  409.  . 

Ind. — ^Hoyle  v.  Stellwagen,  28  Ind.' 
A.  881,  68  KB  780. 

Mich. — Bchliess  v.  Orand  Rapids, 
90  NW  700;  CUrk  v.  Rice,  46  Mich. 
308.  »  NW  427. 

N.  T.— Doll  V.  Noble,  116  N.  T. 
230,  231,  28  NE  406,  16  AmSR  398 
6  LRA  664:  Russell  v.  Allerton,  108 
N.  Y.  288,  16  NB  391;  Qreenberg  V. 
Lumb,  129  NTS  182;  Logan  v.  Berk- 
shire Apartment  Assoc,  18  NTS  164, 
1  Misc.  18,  20  N.  Y.  Suppl.  369  [aflT 
3  Misc.  296.  22  N.  T.  Suppl.  7767. 
,  Oh. — Schatsinger  v.  Lake  view 
Land,  etc,  Co.,  88  Oh.  Cir.  Ct.  247 
[aft  87  Oh.  St.  606  mem,  102  NE  1126 
mem.  and  foil  Doll  v.  Noble,  18  Abb 
NCaa  (N.  T.)  46  (aff  116  N.  T.  280, 
22  NE  406,  16  AmSR  898,  6  LRA 
664)1. 

[a1  IHsouastoB  of  th*  eKesftloaB. 
—A  contract  by  plalntifts  to  sink 
for  defendant  an  artesian  well  pro- 
vided that  the  well  should  have  a 
certain  flow,  and  that  materials  and 
workmanship  should  be  first  class: 
that  the  water  should  be  deep  strata 
water,  as  water  from  Intermediate 
strata  "is  likely  to  be  of  such  quality 
as  Is  not  adapted  to  the  use"  of  de- 
fendant; that  payment  should  be 
made  after  the  "satisfactory  com- 
pletion" of  the  well  and  compliance 
with  other  conditions;  and  that  plain- 
tiffs undertook  the  work  at  their  own 
risk,  and  failing  to  obtain  water  in 
the  quantity  and  on  the  conditions 
provided,  should  receive  no  pay.  The 
supreme  court,  before  proceeding  to 
the  construction  of  the  contract  in 
dispute,  announced '  the  general  rule 
of  law  on  the  subject:  There  is,  it 
said  in  substance,  no  reasoq  of  pub- 
lic policy  which  prevents  parties  to 


a  contract  for  the  performance  of 
work  from  agreeing  that  the  deci- 
sion of  one  or  the  other,  or  of  |t 
third  person,  as  to  the  sufnciency  of 
the  performance  shall  be  conclusive. 
Having  voluntarily  assumed  the  ob- 
ligations and  risks  of  a  contract, 
their  legal  rights  and  liabilities  are 
to  be  determined  solely  according  to 
its  provisions.  This  is  notably  so 
where  the  matter  is  one  of  taste  or 
fancy,  but  also  where  the  contract 
is  to  furnish  a  piece  of  machinery 
or  other  article,  the  suitableness  of 
which  involves  a  ouestion  of  me- 
chanical fitness  to  do  certain  work 
or  to  accomplish  a  certain  purpose. 
The  only  limitation  la  that  the  party 
must  fairly  and  honestly  test  the 
work  and  be  dissatisfied  in  good 
faith.  Continuing,  the  court  said: 
"There  are  a  few  cases  which  seem  to 
hold  that  'that  which  the  law  will  say 
a  contracting  party  ought  In  reason 
to  be  satisfied  with,  the  law  will  say 
he  is  satisfied  with;'  and  they  sub' 
mit  to  judicial  triers  the  question, 
not  whether  he  is  satisfied,  but 
whether  as  a  reasonable  man  he 
ought  to  be  satisfied.  -  But  in  these 
cases  It  will  be  found  that  there  is 
soms  pecQltarity  in  the  subject-mat- 
ter of  the  contract,  as  in  Duplex 
Safety  Boiler  Co.  v.  Garden,  101  N. 
T.  887,  4  NE  749,  64  AmR  709,  where 
the  eontradt  was  to  make  certain  re- 
pairs, which,  being  made,  thouiA  not 


>»».",     nu'WM.     MVftMB    Auauc     vaujuAU    uvv 

entirely  satisfactorr,  were  used  and 
enjoyed  by  the  employer;  or  the  case 
of  Pope  Iron,   etc.,   Co.   v.   Best,   14 


Mo.  A,  602,  603,  where  also  the  fPaits 
of  the  labor  of  one  party  were  re- 
tained and  enjoyed  by  the  other." 
Turning  at  last  to  the  construction 
of  the  contract,  the  court  held  that 
under  its  terms  defendant  assumed 
the  risk  of  any  deep  strata  water 
being  suitable  for  its  use  and  could 
not  avoid  payment  on  the  ground 
that  it  was  not.  "It  is,"  said  the 
court,  "not  the  well  with  which,  by 
the  terms  of  tl^e  contract,  defendant 
is  to  be  satisfied,  but  the  completion 
of  the  well  by  plaintiffs  in  substan- 
tial compliance  with  their  promisea 
The  dlBsatlBfactlon,  which  can  ,be 
set  up  as  a  defense  to  the  action, 
must  not  be  caused,  in  whole  or  in 
part,  by  the  quality  of  the  water, 
nor  by  any  considerations  other  than 
such  as  are  connected  with  the  sufll- 
clency  of  plaintiffs'  performance  Of 
their  contractual  obligations."  Mo- 
bile Electric  Lighting  Co.  v.  Elder, 
116  Ala.  138,  163,  164,  21  8  883. 

[hi  Xllasitatlons. — (1)  Where  a 
building  contract  provided  that  the 
work  was  to  be  done  according  to 
certain  plans  and  specifications,  ma- 
terials furnished  to  be  of  the  best 
and  to  be  to  the  entire  satisfaction 
of  the  architect  and  owner,  it  was 
ruled  that,  if  it  appeared  that  the 
materials  furnished  were  satlAfact- 
tory,  and  that  the  work  was  done 
according  to  the  plans  and  specifi- 
cations, the  contractor  was  entitled 
to  recover,  the  court  saying  that  as 
the  contract  was  drawn  up  by  de- 
fendant, the  well  settled  rule  was 
applicable,  that  In  case  of  doubt  or 
amolgulty  the  words  are  to  be  taken 
most  strong!^  against  the  party  em- 
ploying them,  and  such  cdnstructlon 
adopted  as  Is  most  favorable  to  tlye 
other  party.  McNeil  v.  Armstrong, 
81  Fed.  943.  27  CCA  16.  (2)  Where 
a  contract  for  the  sale  of  a  refriger- 
ating machine  guaranteed  the  ma- 
chine in  certain  particulars  and  pro- 
vided that.  If  it  should  prove  unsat- 
isfactory for  any  other  cause  than 
those  guaranteed,  It  should  be  re- 
moved by  the  seller,  tuid  that  it 
should  be  optional  with  the  buyer 
to  accept  and  retain  the  machine  on 
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had  been  f  nmiflhed  and  work  done,**  on  the  i;ronnd 
iiuA  the  #ork  had  been  accepted,**  or  on  the  ground 
that  the  provuion  in  the  contract  had  been  treated 
as  a  warranty.^  Still  other  caaea  are  in  direct  con- 
:flict  with  the  prevailing  rule.*^ 

[i  770]  d.  Bad  Faith.  It  would  seem  that,  where 
the  mbjeet  matter  of  the  contract  involves  a  ques- 
tion of  individual  taste  or  sentiment  rather  than  of 


Qtilit}[,  the  good  faith  of  the  party  declaring  his 
dissatisfaction  cannot  be  inquired  into.^  But  when 
the  subject  matter  of  the  contract  x«lates  to  a  thing 
which  ia  ordinarily  desirable  only  beeanae  of  its 
commercial  value  or  ita  meehanieal  fitness,  it  is  held 
that  the  party  must  act  in  good  faith  and  must  be 
honestly  dissatisfied."  He  must,  if  a  test  is  neees- 
saiy  to  determine  fitness,  give  that  test  or  allow  it 


a  named  date,  and  other  provislona 
ahowed  that  the  machine  was  to  be 
tried  and  tested,  It  was  held  that 
the  contract  did  not  slve  the  buyer 
an  arbitrary  right  to  reject  the  ma- 
chine without  cause,  union  League 
Club  v.  Blymyer  Ice  Mach.  Co.,  204 
ni.  117,  68  NE  40».  (3)  Where  the 
agreement  was  to  pay  tor  a  patent 
heater  "if  on  trial  of  30  days  the 
machine  la  satisfactory,  or  does  what 
Is  claimed  for  it,"  it  was  held  that 
the  purchaser  was  bound  to  pay  for 
fhe<  niachine  if  It  did  what  was 
claimed  it  would  do,  even  though  it 
was  not  satisfactory  to  him.  Clark 
V.  Rice,  46  Mich.  SOS,  9  NW  427.  (4) 
Where  the  action  waa  to  recover  a 
balanca  due  on  a  written  contract 
under  whloh  plaintiff  agreed  to  do 
poIlshlnc^  atafning,  and  rubUpg  on 
the  woodwork  of  two  houses  owned 
bjsr  defendant  "In  the  best  workman- 
Uke  nuumer  under  the  supervision  of 
WUUam  Packard,  superintendent,  and 
to  the  entire  satiafaction  of  William 
Noble,  the  party  of  the  first  part, 
owner,"  it  was  ruled  that  the  clause 
as  to  the  owner's  satisfaction  was 
auallfled  by  the  provision  that  it 
waa  to  be  done  in  a  workmanlike 
manner,  and  that  the  latter  was 
thereby  made  the  test  of  a  correct 
and  full  performance.  Doll  v.  Noble, 
116  N.  T.  230,  231,  22  NB  406,  It 
AmSR  198,  S  LRA  664.  (5)  In  a 
contract  to  erect  a  water  softening 
plant  and  to  furnish  chemicals  re- 
tlUlred  for  the  satisfactory  treat- 
ment of  well  water,  "satisfactory" 
does  not  mean  satisfactory  ta  de- 
feodant.  but  conforming  to  usual 
standards  of  such  plants.  George  W. 
Lord  Co.  v.  Industrial  Dyeing,  etc^ 
Works,  2S2  Pa.  4*1,  97  A  $T». 

SB.  Hawkins  v.  Oraham,  149  Uass. 
m.  21  NJS  312.  14  AmSR  422  (the 
an-eement  in  this  case  was  to  fur- 
nish and  set  up  In  complete  and  flrst- 
aass  working  order  a  system  of. 
Ikeating  apparatus,  the  payment  to  bei 
made^  In  the  event  of  the  system 
proving  satisfactory  and  conform- 
ing with  all  the  requirements,  after 
ancn  acknowledgment  should  be  made 
by  the,  owner,  "or  the  work  demon- 
strated." and  It  was  held  that  the 
construction  of  the  contract  was 
that  If  the  work  was  demonstrated 
it  was  satisfactory,  although  the 
owner  had  not  acknowledged  it,  and 
that^  therefore  the  satisfactoriness 
of  the  system  and  the  ride  taken 
by  plaintiff  were  to  be  determined 
by  the  mind  of  a  reasonable  man 
and  by  the  external  measure  set 
forth  In  the  contract,  not  by  the 
private  taste  or  Uking  of  defend- 
ant). Compare  Stevens  v.  Lake- 
wood  Utilities  Co.,  189  Ulch.  203,  165 
MW  402  (holding  that,  where  one 
party  agrees  to  store  Ice  for  the 
other,  the  contract  does  not  Involve 
the  personal  taste,  sensibility,  fancy, 
'or  individual  Judgment  of  the  other 
party,  and  he  is  bound  to  perform 
If  the  ice  keeps  in  reasonably  good 
condition). 

88.  Duplex  Safety  Boiler  C^.  v. 
Garden.  101  N.  Y.  387.  4  NE  749,  64 
AmR  709. 

[a]  StastnrtloD.— Where  plaintiff 
agreed  to  alter  defendants'  boilers. 
the  price  to  be  paid  as  soon  as  de- 
fendants "are  satlsned  that  the  boil- 
ers as  changed  are  a  success,  and 
win  not  leak  under  a  pressure  of  one 
hundred  pounds  of  steam,"  the  work 
was  completed,  and  defendants  made 
it  available  and  continued  to  use  it 
without  objection  or  complaint  until 
being    sued     for     the    compensation 


they  set  up  the  plea  of  dissatisfac- 
tion. It  was  held  that  the  facts  clear- 
ly showed  a  waiver  on  their  part, 
and  a  mere  allegation  of  dissatisfac- 
tion was  no  answer  to  the  action. 
Duplex  Safety  Boiler  (^.  v.  Garden, 
101  N.  T.  387,  S89,  4  NB  749,  64  AmR 
709. 

40.  Pope  Iron,  etc.,  Co.  v.  Best, 
14  Mo.  A.  602.  See  Clark  v.  Rice,  46 
Mich.  308.  9  NW  427  (holding  that 
a  contract  to  pay  for  a  machine  if 
It  is  satisfactory  or  does  what  is 
claimed  for  it  is  binding  if  the  ma- 
chine meets  the  warranty,  whether 
the  purchaser  is  satisfied  or  not). 

[a]  ntastratloB.— In  an  action 
brought  to  recover  damages  for  the 
breach  of  a  contract  whereby  de- 
fendant   agreed    to    build   a   furnace 


which  he  guaranteed  would  work 
"satisfactorily"  in  melting  iron,  and 
which  was   to   be  paid  for  as  soon 


as  the  first  heat  was  "satisfactorily 
run  off,"  defendant  filed  a  counter- 
claim for  the  balance  due  him  In 
erecting  the  furnace,  and  a  verdict 
for  defendant  on  plaintiff's  claim  and 
his  own  counterclaim  was  affirmed  on 
appeal.  The  decision  is  right,  al- 
though the  legal  grounds  on  which 
It  is  really  based  are  not  clearly 
stated.  Plaintiff  by  bringing  his  ac- 
tton  for  damages  treated  the  words 
of  the  contract  "guarantee  the  said 
furnace  to  work  satisfactorily"  as  a 
warranty,  as  they  really  were,  and 
not  as  a  mere  suspensory  condition. 
In  this  view  the  words  must  have 
meant  that  it  should  work  satisfac- 
torily to  a  reasonable  and  fair-mind- 
ed man  who  was  an  expert  on  such 
matters.  Pope  Iron,  etc,  Co,  v. 
Best  14  Mo.  A.   603. 

41.  Elevator  Co.  v.  Law,  31  Cal. 
A.  204.  160  P  170;  Gladding  v.  Mont- 

£  ornery,  20  Cal.  A  276,  13S  P  790: 
[ullally  V.  Greenwood,  127  Mo.  138, 
146,  29  SW  1001.  48  AmSR  618;  Bar- 
nett  V.  Swerlngen,  77  Mo.  A.  64; 
Rlchison  V.  Mead.  11  8.  D.  639,  80 
NW  131;  Carpenter  v.  Vlrglnla-C:aro- 
lina  C»ienU.cal  Co.,  98  Va.  177,  86  SB 
868. 

[al  ninstiattoas, — (1)  Where  de- 
fendant agreed  to  pay  plaintiff  a  cer- 
tain i»>mmission  if  he  negotiated  a 
"satisfactory  lease"  of  certain  prem- 
ises, and  plaintiff  negotiated  a  lease 
which  defendant  claimed  was  not 
satisfactory,  the  trial  court  left  it  to 
the  jury  to  say  whether  the  lease 
was  a  satisfactory  lease  as  a  mat- 
ter of  fact,'  which  action  was  af- 
firmed in  the  supreme  court.  Bur- 
gess, J.,  saying:  "The  court  would 
not  have  been  justified,  from  the 
facts  and  circumstances  as  dis- 
closed, in  holding  that  the  plaintiff 
intended  to  submit  the  result  of  his 
labors  to  the  caprice  of  defendants 
or  any  one  of  them,  to  be  approved 
or  rejected  at  will,  regardless  of  any 
just  cause  or  excuse  therefor.  We 
are  not  disposed  to  construe  those 
words  so  as  to  produce  a  result  so 
disastrous  to  plaintiff  and  inconsist- 
ent with  the  ordinary  experience  of 
mankind."  MuUally  v.  Greenwood. 
127  Mo.  138,  146.  29  SW  1001,  48 
AmSR  618.  (2)  When  services  are 
to  be  performed  by  plaintiff  "entirely 
to  the  satisfaction  of  defendant."  ft 
only  requires  that  defendant  should 
get  such  service  as  she  was  reason- 
ably and  legally  entitled  to  under 
the  contract.  Barnett  v.  Swerlngen, 
77  Mo.  A.  64.  (3)  Where  a  contract 
such  as  to  secure  a  flow  of  water 
from  a  well  is  to  be  performed  to 
the  satiafaction  of  one  of  the  parties, 
the    determination    as    to    when    he 


ought  to  be  satisfied  depsnds  on 
whether  the  performance  would  sat- 
isfy the  mind  of  a  reasonable  man. 
Rlchison  V.  Mead.  11  8.  D.  <*9.  80 
NW  181. 

[b]  m  Hew  Totft.— (1)  In  an 
early  case  the  action  was  one  of 
covenant.  Land  had  been  sold  and 
conveyed  on  a  conslderatioD  payable 
three  months  after  the  vendee 
should  be  well  satisfied  that  they  held 
the  said  six  hundred  acres  of  land 
undisputed  by  any  person  whatso- 
ever. The  plea  was  that  defendanU 
were  not  satisfied  that  the  said  land 
can  be  held  undisputed  by  any  per- 
son whatsoever,  and  a  claim  In  favor, 
of  certain  third  persons  waa  said  to 
exist  The  replication  set  up  that 
the  claim  said  to  be  outstanding  had 
been  decided  under  ao  arbitration 
some  time  previous.  The  plea  was 
held  bad.  Kent  C.  J.,  saying:  "Nor 
will  it  do  for  the  defendant  to  say 
be  was  not  satisfied  with  his  title, 
without  showing  some  lawful  en- 
cumbrance or  claim  existing  against 
It  A  simple  allegation  of  dissatis- 
faction, without  some  good  reason 
assigned  for  it,  might  be  a  mere  pre- 
text, and  cannot  be  regarded.  If  the 
defendant  were  left  at  liberty  to 
judge  for  himself  when  he  was  satis- 
fled,  it  would  totally  destroy  the  ob- 
ligation, and  the  agreement  would 
be  absolutely  void.  But  here  was  a 
real  obligation  contracted,  and  the 
true  and  sound  principle  is  laid  down 
in  Pothler  .  .  .  that  if  A.  promise 
to  give  something  to  B.  In  case  he 
should  judge  it  reasonable,  it  la  not 
left  to  A.'s  choice  to  give  it  or  not 
since  he  is  obliged  to  do  so,  in  case 
it  be  reasonable.  The  law  in  this 
case  will  determine  for  the  defend- 
ant when  he  ought  to  be  satisfied." 
Folllard  V.  Wallace,  2  Johns.  336. 
408.  (8)  In  several  other  New  York 
casM  nearly  all  of  them  in  inter- 
mediate icourts,  FoIUard  v.  Wallace, 
supra,  is  followed.  Brooklyn  v. 
Brooklyn  City  R.  Co.,  47  N.  T.  476, 
7  AmR  469;  Sullivan  v.  Frasier,  40 
App.  Dlv.  288,  67  NTS  1008;  Bums 
V.  Munger,  46  Hun  75;  Wetterwulgh 
V.  Knickerbocker  Bldg.  Assoc,  15  N. 
T.  Super.  381;  Brail  v.  Clausen,  36 
Misc.  119,  71  NTS  341:  Fischer  v. 
Conhalm,  86  Misc.  126,  71  NTS  316; 
Hummel  v.  Stem,  16  Misc.  87.  36 
NTS  448  [aff  21  App.  Dlv.  544.  48 
NTS  628.  and  aff  164  N.  Y.  60S  mem. 
68  NB  1088  mem].  And  see  Smith 
V.  Robson,  148  N.  T.   262.  42  NE  677. 

40.  Zaleskl  v.  Clark.  44  Cona.  218, 
86  AmR  446;  Haney-Campbell  Co.  v. 
Preston  Creamery  Assoc,  lis  Iowa 
188.  98  NW  297;  Gibson  v.  Oanage. 
89  Mich.  49,  88  AmR  361.  But  see 
Haehnel  v.  Trostler.  64  Misc.  862.  104 
NT6  688  (where  there  Is  a  statement 
that  objections  must  be  honestly 
urged);  Schwarts  v.  Cohn,  189  NTS 
464  (holding  that  a  party  eould  not 
act  in  bad  fUth). 

48.  U.  S.— Parlln,  etc.  Co.  v. 
Greenville.  127  Fed.  66,  <1  CCA  691; 
Sllsby  M^g.  Co.  V.  CStioo.  34  Fed. 
893. 

Ala. — Jones  v.  Lanier,  78  S  686. 

Colo. — McCartney  v.  Badovlnac 
160  P  180f 

I6wa. — Hay  v.  Hassett  174  Inwa 
601,  156  NW  734;  Stotts  V.  Miller. 
128  Iowa  633,  106  NW  127;  Baney- 
Campbell  Co.  v.  Preston  Oeamery 
Assoc,  119  Iowa  IBS,  93  NW  297. 

La. — Steppach  v.  Worms.  7  La.  A 
(Orleans)   814. 

Mich. — Hutton  V.  Shenard,  183 
Mich.  366,  360,  160  NW  136.  LRA 
1915B  976  [cit  Cyc]. 


For  later  esses,  devslopaieats  and  Shsaffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  be  made,^  and  dissatiaf  action  should  be  erpressed  , 
within  a  reasonable  time  when  no  time  is  fixed  in 
the  contract.**  Bnt  where  he  haa  decided  that  per- 
formance is  not  satisfactory,  the  promisor  is  not 
obliged  to  give  the  promisee  an  opportunity  to  nlake 
it  so,**  nnlees  the  contract  expressly  so  provides.** 

[^  771]  3.  Approval  of  Third  Fersoa — a.  In  C(en- 
oraL    A  promise  may  be  oonditional  on  the  act  or 


will  of  a  third  person.**  A  freqaent  example  of 
such  promises  occurs  in  the  case  of  bnilding  con- 
tracts where  the  approval  of  the  architect  or  some 
third  person  is  required  before  payment  is  due,** 
or  in  contracts  where  one  of  the  parties  stipulates 
for  the  approval  of  his  attorney."  Less  frequent, 
examples  arise  inthe  case  of  prize  and  athletic  con> 
tests  of  various  kinds.'*    But  the  i^t  to  have  ihe 


Mont. — Walte  v.  Shoemaker,  BO 
Mont.  264,  148  F  736;  McCjjmmon  V. 
Murray,  43  Mont.   467,   117  P  73. 

Or. — ^Paulaon  v.  VTeeks,  80  Or.  468, 
157  P  B90,  692  [clt  Cycj;  Strode  V. 
Smith.  <e  Or.  162.  131  P  1032.  1038 
[quot  Cycl;  Lumberman's  Nat.  Bank 
▼.  Minor.  65  Or.  412,  133  P  17. 

Pa. — Adama  JEladlator,  etc.,  Works 
Co.  V.  Schnader,  156  Pa.  394,  26  A 
745,  S5  AmSR  893:  Slng:erly  v.  Thay- 
er. 108  Pa,  291.  2  A  230,  66  AnlR  207: 
Bolton  V.  Central  Trust,  etc,  Co.,  42 
Pa.  Super.  605:  Sharpless  v.  Zelley, 
87   Pa.  Super.  102. 

B.  L — ^Hanaford  v.  Stevena,  98  A 
20». 

Vt. — ^Danett  V.  Johnson,  49  Vt 
345;  Hartford  Sorghum  MtK.  Co.  V. 
Brush.   43  VL   628. 

Wis. — ^Hannlntr  ▼.  Ft  Atkinson 
School  Dlst.  No.  6,  124  Wis.  84.  102 
Is-W  356. 

Sae  Goldberr  v.  Feldman,  108  Md. 
330,  70  A  246  (holding  that  an  agree- 
ment by  which  a  partjr  Is  to  exe- 
cute a  deed  to  the  adverse  party,  con- 
taining covenants  satisfactory  to 
him,  means  that  If,  In  the  exercise 
of  his  Judgment,  acting  on  the  best 
information  conveniently  within  his 
reach,  the  adverse  party  in  good 
faith  concludea  that  the  covenant  is 
not  Bttfflcient  the  party  Is  bound 
thereby);  Osborne  Co.  v.  Franklin 
Mills  Co.,  45  App.  Dlv.  325,  60  NYS 
lOlS  (holding  that,  where  defendant 
agreed  to  place  an  order  with  plain- 
tiff for  a  certain  amount  of  adver- 
tising matter  provided  a  design 
therefor  to  be  made  by  plalntlCE  was 
satisfactory,  and  plaintiff  at  some 
expense  prepared  the  design,  and  de- 
fendant refused  to  accept  It  on  the 
ground    that   other   arrangements   as 

to   a    design   had   been   made,    plain-    _ 

tiff  can  treat  the  refusal  as  a,  breach    108   Pa.   291 

of  the  contract,  and  sue  on  a  quan-     '*"    ■"" 

turn   meruit  for  the  expense  of  pre- 

parlnsr  the  design) ;  Aymar  v.  Bloom- 

IngdaTa,   157  NTS  837   (holding  that, 

where  plaintiff  paid  for  dental  work 

under  promise  by  defendants  to  re- 


and  be  had  the  work  removed  by  an- 
other dentist  -and  produced  it  in 
court,  judgment  for  defendants  In 
action  to  recover  the  money  paid 
would  be  reversed,  the  court  saying: 
"The  defendants  do  not  contend  that 
they  are  are  not  bound  to  return  the 
money  paid  If  the  plaintiff  Is  per- 
sonally dissatisfied,  but  they  con- 
tend that  the  plaintiff  has  not  shown 
that  his  dissatisfaction  was  real  and 
not  assumed.  It  seems  to  me  that 
it  is  impossible  to  show  dissatisfac- 
tion more  unequivocally  than  by 
proof  that,  after  dental  work  is  per- 
lormed  by  one  dentist,  the  patient 
has  submitted  himself  to  the  tender 
mercies  of  a  second  dentist  and  had 
the  original  work  removed"). 

[a]  "Taliiable''  and  "satiafaotory" 
dlstfiurnlahsd, — Whereplaintiff  agreed 
to  give  deferidant  certain  infor- 
mation with  reference  to  the  ex- 
istence of  a  certain  vein  or  lead  of 
ore  within  the  boundaries  of  a. cer- 
tain claim,  and  defendant  agreed  to 
pay  plaintiff  ten  per  cent  of  the  sell- 
ing price  of  said  claim  when  a  sale 
should  be  made.  If,  on  investigation 
by  defendant.  In  his  Judgment  the 
information  should  be  "satisfactory," 
proof  that  the  vein  carried  "value," 
and  hence  that  the  information  was 
"valuable,"  would  not  establish  that 
It  was  "satisfactory"  to  defendant, 
within  the  meaning  of  the  contract 
as  alleged.  There  Is  a  distinction  In 
the  meaning  of  the  terms  "valuable" 
and  "satisfactory";  •'valuable"  means 
capable  of  being  valued  or  estimated; 


"satisfactory"  means  affording  satis- 
faction, satisfying;  that  fully  satis- 
fies or  contents;  and  a  thing  may 
possess  value  and  be  unsatisfactory, 
or  be  satisfactory  and  yet  have  no 
value.  McCrimmon  v.  Murray,  48 
Mont.  457,  117  P  78. 

44.  U.  8. —  Crane  ZH.  Co.  v.  Clark, 
80  Fed.   705,  26  CCA  100. 

Iowa — Haney-Campbell  Co.  v. 
Preston  Creamery  Assoc,  119  Iowa 
188,   93   NW   297. 

Md. —  Baltimore,  eta,  R.  Co.  v.  Bry- 
don,  65  Md.  198,  (ll/S  A  806,  »  A 
126,  57  AmR  818. 

Pa. — Adams  Radiator,  etc..  Works 
Co.   V.   Schnader,   166   Pa.    894,    26   A 


745,  85  AmSR  893;  Delahunty  bveing 
"     "^     Co._v.   Pennsylvania  Knitting 


27  Pa.  Super.   438. 

-Daggett    V.    Johnaon,    49    Vt. 


V.    Buma,    10 


Mach. 
Mills, 

vt.- 

346. 

Wash. — Van    Hook 
Wash.  22,  38  P  763. 

Wis. — Elxhaust  Ventilator  Co.  v. 
Chicago,  etc..  R.  Co.,  66  Wis.  218,  28 
NW  343,  57  AmR  267;  Manny  v. 
Olendinnlng,  15  Wis.  60. 

Eng. — Maekay  v.  Dick.  •  App.  Cas. 
261. 

[a]  xUnatgatlWLa<— (1)  If  an  em- 
ployer for  example  agrees  to  pay 
for  services  if  they  are  satisfactory 
to  him,  he  will  certainly  be  under  an 
obligation  to  give  the  employee  a 
trial.  So  If  a  man  should  order  a 
suit  of  clothes  and  agree  to  pay  for 
them  if  they  suited  him  he  would 
certainly  be  obliged  to  try  It  on, 
Daggett  V.  Johnson,  49  Vt.  345.  (2) 
So  an  article  to  be  manufactured 
cannot  be  rejected  before  it  is  sub- 
stantially completed,  so  that  the 
promisor  will  be  able  fairly  to  de- 
termine whether  It  is  or  will  be  sat- 
isfactory to  him.  SIngerly  v.  Thayer. 
108  Pa.  291,  2  A  230,  66  AmR  207. 
(3)  Where  the  promisor  dies  before 
the  test  is  made  the  right  to  reject 
vests  in  his  executor.  Adams  Radi- 
ator, etc..  Works  Co.  v.  Schnader, 
165  Pa  894,  26  A  745,  36  AmSR 
S9S 

45.  Tatum  v.  Oeist.  46  Wash.  226, 
230,  89  P  647  [clt  Cyc].  See  World's 
Columbia  Bxnosltlon  v.  Pasteur- 
Chamberland  Filter  Co.,  82  III.  A.  94 
(holding  that  approval  could  not  be 
withdrawn). 

Time  for  aeesptaaee  or  rejaetloa 
see  Sales  tSE  Cyc  229,  237]. 

461'  Brown  v.  Foster,  113  Mass. 
136,  18  AmR  463;  Aiken  v.  Hyde,  99 
Mass.    183. 

47.  Shlelcker  v.  United  Security 
L.  Ins.,  etc.,  Co.,  191  Pa.  477,  43  A 
380. 

48.  Cat. — ^Blethen  v.  Blake,  44 
CaL  117. 

Md. — ^Baltimore,  etc.,  R.  Co.  v.  Bry- 
don,  66  Md.  198,  611,  3  A  308,  9  A 
126,  67.  AmD  818. 

N.  Y.— Smith  V,  Brady,  17  N.  T. 
173,  72  AmD  442-'Culley  v.  Harden- 
bergh,   1   Den.  508. 

Bng, — Morgan  v.  Blmle,  9  Bing. 
672,  23  BCL  754,  131  Reprint  768; 
cnarke  v.  Wataon,  18  C  B.  J>I.  S. 
278,  114  BCL,  278,  144  Reprint  450; 
Wood  V.  Worsley,  2  H.  Bf  574,  126 
Reprint  711  (rev  on  other  grounds 
6    T.    R.    710,    101    Reprint   786]. 

B.  C. — Croasdalle  v.  Hall,   3  B.  C. 
384. 

See  Morrell  v.  Dlxfleld,  30  Me.  157 
(where  a  town  voted  to  allow  one  of 
two  persons  having  claims  against  it 
growing  out  of  the  same  transaction 
seven  hundred  dollars,  provided  the 
other  person  would  accept  two  hun- 
dred dollars,  and  It  was  held,  on  the 
other's  refusal  to  accept  two  hundred 
dollars,  that  the  first  could  not  main- 
tain an  action  against  the  town  for 


the   seven    hundred    dollars). 

[a]  Xllvstrattons. — (1)  Where  aa 
agreement  was  made  to  do  work  at 
a  measurement  price,  to  be  settled 
by  a  person  named  in  the  agreement, 
it  was  held  that  the  settlement  of 
the  price  was  a  condition  precedent 
tar  which  the  parties  were'  bound. 
Mills  V.  Bayley.  2  H.  &  C.  36.  169 
Reprint  17.  (2)  So  where  a  contract 
was  made  for  the  sale  of  a  horse  at 
the  price  of  one  shilling,  but  with 
the  condition  that.  If  the  horse 
should  trot  eighteen  miles  in  an 
hour  to  the  satisfaction  of  a  penlon 
appointed  as  Judge  of  the  perform- 
ance, the  buyer  should  pay  the  price) 
of  £200,  and  the  judge  refused  to 
attend,  without  any  default  in  the 
buyer,  it  was  held  that  the  seller 
was  bound  to  deliver  the  horse  at 
the  price  of  one  shilling.  Brogden  v. 
Marriott,  2  Bing.  N.  Cas.  f7a,  2» 
BCL  628,  132  Reprint  186.  (8)  80 
where  plaintiff  sold  fruit  on  the 
trees,  agreeing  that  the  purchaser 
should  gather  It  without  molesta- 
tion, ana  the,  purchaser  found  that- 
those  in  possession  would  let  Mm 
gather  part,  but  that  he  could  not 
get  the  rest  without  a  fight,  It  waa 
held  that  the  contract  was  indivla- 
ible,  and  that  he  might  refuse  to 
take  any,  and  recover  damages  aa 
far  a  total  breach  DabovTch  v. 
Bmeric.  12  Cal.  171.  (4)  Where  a 
corporation  agreed  with  plaintiff  to 
purchase  from  him  large  quantittes 
of  coal  to  be  delivered  dally,  of  a 
quality,  to  be  satisfactory  to  the 
master  of  transportation  and  master 
of  machinery  of  the  corporation.  It 
was  held  that  plaintiff  was  entitled 
to  require  the  exercise  of  an  honest, 
fair,  and  just  Judgment  before  the 
coal  could  be  rejected,  and  that  It 
could  not  be  condemned  once  for  aDL. 
plaintiff  having  the  right  to  tender 
it  under  the  contract  each  day. 
Baltimore,  etc.,  R.  Co.  v.  Brydon,  66 
Md.  198,  611,  3  A  806,  9  A  126,  Vl 
AmR    818. 

49,  See  Building  and  Constrnctloa 
Contracts  (I  93-119. 

50,  Oltdden  V.  Massachusetts  9>B- 

Rltal  L.  Ins,  Co.,  187  Mass.  538,  It 
fE  538;  Gilson  v.  Cambridge  Say. 
Bank,  180  Mass.  444,  68  NB  ng; 
Wllhelm  V.  Wood,  151  App.  Dlv.  42L 
136  NYS  930;  Webb  v.  School  DlATJ 
143  N.  C.  299,  66  SB  719;  Roberts  V. 
Atwood,  (Tex.  Civ.  A)  188  BW  1014. 
[a]  ninatraUoii. — In  an  action  oh 
a  contract  to  perfect  title  to  land, 
where  approval  by  defendants'  at- 
torneys was  a  condition  precedent, 
no  recovery  can  be  had  where  there 
was  no  such  approval,  the  attorueys 
not  acting  in  bad  faith.  Roberts  v. 
Atwood,   (Tex.  CSv.  A.)  188  SW  Rli. 

51,  Minton  v.  F.  Q.  Smith  Piano 
Co.,  36  App.  (D.  C.)  137.  147,  S3 
LRANS  806  (where.  In  discussing 
the  principle  governing  a  prise  of- 
fered by  a  piano  dealer,  the  court 
said:  "The  acceptance  by  plaintiff 
and  his  agreement  to  abide  by  the 
decision  of  the  Judges  binds  him. 
In  the  absence  of  allegations  of  a 
fraudulent  award,  to  accept  their 
decision  in  the  matters  properly  sub- 
mitted to  them  under  the  terms  of 
the  offer,  which  became  a  contract 
by  plaintiff's  compliance  with  Its 
terms.  The  authority  of  the  judges 
of  the  contest  must  be  determined 
by  the  terms  of  the  published  offer 
and  rules  governing  the  contest. 
These  must  be  given  a  reasonable 
Interpretation,  and  in  case  of  am- 
biguity In  any  particular  the  con- 
struction should  favor  the  acceptor 
rather  than  the  proposer,  who  pre- 
pared and  submitted  the  offer"). 
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approval  of  a  third  person  as  the  test  of  perform- 
anoe  of  a  contract  mnst  rest  on  a  provision  therein." 

[i  772]  b.  S«ttl(mmit  of  Disputes.  A  method 
fixed  in  the  contract  for  the  settlement  of  disputes 
is  in  the  absence  of  fraud  usually  regarded  as  bind- 
ing on  the  paiiiies,"^  as  where  it  is  agreed  to  sub- 
mit such  question  to  a  referee  or  arbitrators."* 

[$  773]  a  DedsioiL  When  the  contract  provides 
that  questions  as  to  its  performance  shall  be  com- 
mitted to  a  third  person,  his  decision,  in  case  the 
oontraet  provides  that  it  shall  be  final,  is  binding 
cm  both  of  the  contracting  parties  in  the  absence 
of  fraud  or  such  gross  mistake  as  would  imply  fraud 
or  a  failure  to  exercise  an  honest  judgment."*  So 
where  it  is  agreed  by  the  parties  that  quantity,  price, 
or  quality  is  to  be  left  to  the  opinion  and  deter- 
mination of  a  third  pecson,  his  judgment  or  estimate 
is  binding,  in  the  absence  of  fraud,  or  mistake.** 
The  decision  of  such  arbitrators  or  umpires  has  been 
held  not  to  be  binding,  however,  where  based  on  a 
wrong  view  of  the  contract,"  where  fraud  and  bad 
faith  are  present,"  where  they  cannot  freely  exer- 
eise- their  judgment,**  or  where  it  concerns  matters 
not  properly  submitted  to  them  under  the  terms  of 
ttie  contract,"  or  is  not  final*'    A  party  who  Jias 


agreed  to  the  submission  of  a  question  under  an 
arbitration  clause  in  the  contract  cannot,  however, 
afterward  assert  that  such  clausff  was  not  broad 
Enough  to  include  the  partieular  question  sub- 
mitted.** The  fraud  which  will  invalidate  the  de- 
cision need  not  be  that  of  the  arbiter;  his  decision 
although  made  in  good  faith,  is  not  binding  if 
brought  about  by  the  fraud  of  a  party."  Where 
the  contract  provides  for  the  selection  of  three  ^bi- 
trators,  the  third  to  be  selected  by  two  chosen  by 
the  parties,  a  decision  by  two  is  invalid.** 

[i  774]  d.  Condition  Precedent  to  Action.  Where 
it  IS  made  by  the  contract  a  condition  precedent,  a 
provision  for  the  submission  of  disputed  to  arbi- 
tration,**.  or  for  the  securing  of  the  approval  or 
certificate  of  a  third  person,  must  be  complied 
with  before  an  action  may  hp  brought  on  the  con- 
tract. The  rule  is  otherwise,  however,  where  the 
arbitration*^  or  approval**  is  not  made  a  condition 
precedent,*'  or  is  prevented  by  the  wrongful  act 
of  defendant.^*  The  question  of  whether  a  provision 
in  the  contract  for  arbitration  must  be  complied 
with  as  a  condition  precedent  does  not  arise  where 
the  parties  have  submitted  the  question  of  arbitra- 
tion and  thereafter  one  of  them  attempts  to  ignore 
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CONTRACTS 
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the  deeiaion.'^  A  provision  for  the  arbitration  of 
dispatea  must  be  taken  advantage  of  before  aetion 
is  brought  on  the  contract.  It  cannot  first  be  as- 
serted as  a  defense.^'       • 

B^fOBal  to  act.  A  recovery  on  the  contract  is  not 
precluded  beoanse  of  the  failore  of  a  referee  named 
therein  to  act  after  a  proper  request." 

[i  775]  4.  Time  for  Feixormance^*— a.  In  Qmutnl. 
A  party  agreeing  to  perform  within  a  specified  time 
may  perform  at  any  time  within  such  period  with- 
out waiting  for  its  expiration."  But  where  per- 
formance is  to  begin  at  a  siieeifled  time,  such  time 
eannot  be  accelerated  by  one. party   without   the 


assent  of  the  other.'*  Where  tine  it  of  the  easenee ' 
of  the  contract,  a  party  who  seeks  damages  for  a 
breach  must  have  complied  with  his  own  precedent 
covenants  within  the  timie  required  by  the  agree- 
ment." It  is  generally  laid  down  that  where  time 
is  of  "the  essence  of  the  contract,"  performanee 
after  such  time  will  not  be  a  performanee  of  the 
contract,  unless  assented  to  by  the  other  party." 
But  it  is  otherwise  where  the  contract  shows  that 
time  was  not  deemed  to  be  of  its  essence."  An 
offer  of  performance  after  action  has  been  begun 
to  enforce  the  contract  will  not  defeat  the43ause  of 
action  which  has  accrued."* 
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tEaeta  see  Building  and  Construction 
Contracts  i  102. 
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Ont. — Sprague  v.  Booth,  21  Ont. 
L.  637,  11  OntWR  161;  Labelle  v. 
O'Connor,   11  OntWR  96. 

[a]  ZUnatmtlona,, — (1)  Where,  under 
a  contract  to  pay  money,  time 
Is  of  the  essence  of  the  con- 
tract, business  losses  and  depriva- 
tion of  rents  occasioned  by  the  burn- 
ing of  the  promisor's  buildings  do 
not  oonstltute  a  sufficient  excuse  for 
failure  to  pay  within  the  agreed 
time.  Stowe  v.  Russel,  36  111.  18. 
(2)  Where  a  creditor  agreed  to  sur- 
render his  claim  against  his  debtor 


in  case  certain  mortgaged  property 
should  be  redeemed  of  the  mort- 
gagee, "the  refusal  of  which  is  given 
till  the  first  of  January  next,"  and 
the  property  was  redeaihed  after  that 
day,  it  as  held  that  the  credltoi's 
claim  remained  in  force.  Patterson 
V.  Augusta  Water-Power  Co.,  80  Me. 
91. 

[b]  Xf  a  party  aooept*  aa  aa»M 
aiant  from  whloh  ho  Is  to  dsKtvo  « 
boaaOt  when  he  shall  have  per- 
formed any  aot  on  or  before  a  cer- 
tain day,  such  acceptance  is  equiva- 
lent to  an  affirmative  agreement  on 
his  part  to  perform  the  aot  by  the 
time  stated.  Roberts  v.  Marston,  20 
Me.  376,  87  AmD  63. 

[c]  Oa  pMssntnust  on  a  osctete 
dar^— A  contract  to  pay  a  note  on 
presentment  on  a  certain  day  Is  not 
a  continuing  obligation,  under  whlob 
the  person  promising  to  pay  is 
bound  to  pay  the  note  on  its  being 
presented  after  the  time  agreed  upon. 
Hynson  t.   Pugh,  88   La.  Ann.   68. 

TB.  Kan. — ^Reld  v.  Mix.  68  Koa. 
746,    66    P    1021.    66    LRA    706. 

Md. — Nes  v.  Union  Trust  Co.,  104 
Md.  16,  64  A  810. 

N.  Y.— Perley  v.  Shubert,  121  Ap». 
Dlv.   786,    106    NYS   698. 

Tenn. — Brady  v.  Oliver,  186  Tenn.' 
696,  147  SW  1136,  41  LRANB  SO. 
AnnCasl913C  376. 

Tex. — Watson,  v.  WaUter,  67  Tet 
651,  4  SW  676;  Klr<aioff  v.  Voss.  « 
Tex.  320,   3   SW  648. 

See  Jaoobson  v.  Rotsien,  111  Minn. 
627,  631,  127  NW  419,  866  [ait  Cyo]; 
Dainty  v.  Vldal,   18   Ont.   A.   47. 

"Where  a  mutual  contract  If 
equitable,  and  fairly  entered  Into  by 
the  parties,  and  time  Is  not  exprean- 
ly  made  of  the  essence  of  the  con- 
tract and  neither  party  thereto  haa 
expressly  by  act  or  deed  repudiated 
the  binding  force  of  the  same,  and 
one  party  seeks  to  evade  its  obll^t- 
tion  on  the  ground  of  the  delay  of 
the  other  In  tendering  performaaee, 
he  must  show  either  damage  result- 
ing to  himself  or  such  wilful  and 
Intentional  delay  as  to  cTlnoe  the 
Intention  of  the  party  delaying  to 
treat  the  contract  at  an  end."  Rela 
V.  Mix,  63  Kan.  746,  763.  66  P  1021, 
66    LRA    706. 

When  time  of  tamtmo*  of  eoaJ 
taaot  see   infra  |    788. 

SO.  Gould  v.  Biuiks,  8  Wend.  (N. 
Y.)  662,  24  AmO  90;  Bmack  v. 
Hughes,  74  Vt.  382,  62  A  1061;  Bloae 
V.  Blose,  118  Va.  16,  86  SB  911.  See 
Bnders  v.  Glngras,  88  La.  Ann.  778 
(holding  that  after  a  party  has  bee|i 
placed  In  default  It  is  too  lata  for 
him  to  otfer  to  perform);  Moreau  v; 
Chauvln,  8  Rob.  (La.)  167  (holding 
that,  where  a  debtor  has  been  placed 
In  default,  his  subsequent  offer  of 
performance   comes    too    late). 

[a]  AppUoatlon  of  raU. — Where 
a  son  who  has  agreed  to  support  his 
parents  has  neglected  to  do  so  for 
a  long  time,  payments  made  pending 
an  action  to  enforce  the  agreement 
will  not  bar  the  right  of  action,  but 
may  be  construed  as  In  lieu  of  tho 
support  which  plaintiffs  claim  uhder 
the  contract.  Blose  v.  Blose,  118 
Va.  16,  86  SB  911. 

Teadsr  after  aetloa  te«a«ftt  see 
■upni.  i   761. 
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DtCtw  Of  pnaetoAllty  nqntred.  In  order  to  de< 
tonmne  the  uxtendment  of  ezactnesa  regard  should 
be  had  to  the  character  and  objecte  of  the  contract 
and  the  cireumBtances  under  which  it  was  made. 
Punctuality  to  a  minute  is  not  required,  unless  indis- 
penaable."' 

Time  of  day.  Where  a  contract  is  by  its  terms 
to  be  performed  on  a  day  named,  both  parties  have 
aa  a  general  rule  the  whole  of  the  day  or,  in  case 
of  business  contracts,  the  business  day,  in  which 
to  tender  performance.^'  But  this  rule  does  not 
llipply  where  acts  are  to  be  simultaneous,^  or  where 
it  is  necessary  that  sufScient  time  remain  to  permit 
the  adverse  party  also  to  perform  on  the  day.^  So 
where  performance  is  to  be  within  a  specified  time, 
the  party  bound  has  until  the  l&st  moment  of  the 
last  day.**  Wher6  a  place  is  fixed  for  the  perform- 
ance on  a  certain  day,  requiring  the  attendance  of 
both  parties  there  to  complete  it,  in  order  to  avoid 
an  unnecessary  attendance  of  either  pa{ty  the  law 
ai^xnnta  the  last  convenient  time  of  the  day  for 
both  to  attend  for  the  purpose,  and  the  promisor 
may  protect  himself  from  default  by  being  then 
present  at  the  place,  prepared  to  pay  or  to  per- 
form his  contract,  even  if  the  promisee  is  not  there ; 
but  it  is  also  sufBoient  for  him  to  tender  the  pay- 
ment or  performance  at  the  place,  if  the  promisee 
should  happen  to  be  there,  at  any  time  on  the  day 
appointed.** 


Contract  flzlnc  hoar  for  petf onuoce.  Wliere  it 
^peara  that  the  parties  intended  to  make  time  of 
the  essence  of  the  contract,  the  rule  that  tiie  stipu- 
lation as  to  time  must  be  observed  applies  to  an 
hour  as  well  as  to  a  day." 

Pecfomuuice  apportioned  to  vodfic  parioda.^ 
Where  a  contract  provides  that  performance  shall 
extend  over  a  period  of  time,  but  shall  be  appor- 
tioned to  definite  divisions  of  such  period,  the  prom- 
isor is  usually  regarded  as  having  the  whole  of  each 
period  for  the  specific  part  of  the  performance  ap- 
portioned thereto,^'  as,  for  example,  in  the  case  of 
an  agreement  to  perform  certain  things  each  year 
for  a  nu^nber  of  years."  Conversely,  he  must  per- 
fbrm  in  each  period  the  stipulated  part  of  the  eon- 
tract  apportioned  thereto."  But  a  contract  to  per- 
form at  not  less  than  a  certain  rate  per  month  for 
a  fixed  period  does  not  require  a  portion  of  the  per- 
formance to  be  in  each  month  of  the  period,**  and 
where  the  agreement  is  to  perform  within  a  certain 
time,  performance  need  not  be  parceled  out  over  the 
entire  period  allotted."* 

Provisioiu  for  interest  or  penally  on  default  The 
time  for  performance  stipulated  in  a  contract  is  not 
extended  by  a  provision  that  interest  shall  run  on 
default  from  a  later  date.**  So  where  one  con- 
tracted to  pay  another  a  certain  sum  on  a  certain 
day  in  securities,  it  being  stipulated  that  the  securi- 
ties shall  be  accepted  at  a  specified  amount  of  their 


81.  New  Jersey  Co.  v.  Nathaniel 
Wiae  Co.,  66  Misc.  294,  106  NTS 
2S1  [aff  126  App.  Dlv.  918  mem.  10» 
NYS  11S9  mem];  Furlong  v.  Barnes, 
8    li_    I     226 

[a]  °ZUiurtr»tloBS<^(l)  Where  the 
purchaser  of  merchandise  for  cash 
agreed  to  call  at  the  seller's  oRlce 
before  nine  o'clock  In  the  evening 
to  pay  the  balance,  it  was  held  that 
a  tender  made  a  few  tnlnutes  after 
nine  would  have  been  Kbod.  Fur- 
Ions  V.  Barnes,  8  R.  I.  226.  (2)  The 
(tellvery  of  a  brick,  under  a  contract 

SroTtdlngr  that  the  brick  should  bi 
elivered  not  later  than  a  day 
named,  on  the  day  succeeding  at 
•  :26  A.  M.,  constituted  a  substantial 
performance  of  the  contract.  New 
Jersey  Co.  v.  Nathaniel  Wise  Co.,  66 
Misa  294,  106  NTS  231  taff  126  App. 
Dtv.  918   mem,   109  NY8   1189   mem]. 

aa.  tr.  S. — ^Brauer  v.  Macbeth,  138 
Psd.  977.  71  OCA  231-  Savary  v.  Gkje, 
tl   F.  Cas.    No.    12^88,    3    Wash.    140. 

Cal. — ^Davis  V.  Bpolnger,  18  Cal. 
3T8,  79  AmD  184;  McS^land  v.  Pico, 
8  OaL  826. 

Kan. — Farmers'  Nat.  Bank  v. 
Sallna  Paper  Utg.  Co.,  S8  Kan.  207, 
48  P  868. 

N.  J. — Sutcliffe  V.  Humphreys.  68 
N.  J.  L.  42,  32  A  706  [ait  68  N.  J.  L. 
409   mem,    36  A   1129  mem]. 

Vt— Hard   v.    Brown,    18    Vt.    87. 

Wash. — JoerEenson  v.  Joergenson, 
28  Wash.  477,  68  P  913. 

Entr. — Kennedy   v.    Thomas,    [1894] 

2  Q.  B.   769. 

[a]  XUastmtloas^— (1)  If  money 
is  to  be  paid,  or  any  other  act  to  be 
done,  on  a  certain  day,  and  at  a  cer- 
tain place,  the  legal  time  of  per- 
formance is  the  last  convenient  hour 
of  the  day  for  transacting  business; 
but  If  the  'parties  meet  at  any  part 
of  the  day  a  tender  and  refusal  at 
the  time  of  the  meeting  are  sufllcient. 
Savary  v.  Goe.  21  F.  Cas.  No.   12,888, 

3  Wash.  C.  C.  140.  (2)  Where  a 
lease  provides  that  the  lessee  shall 
furnish  security  for  the  rent,  -he  has 
the  whole  of  the  day  on  which  the 
Itabe  is  to  commence  to  furnish  such 
security,  even  though  he  should  have 
declined  to  furnish  any  other  secu- 
rity on  the  refusal  of  the  lessor  to 
accept  what  he  offered  at  first.  Hard 
V.'  Brown,   18   Vt.    87. 

[bj  Oonatmotion  of  statute^— In 
Ci.v.    Code    1    11,    permitting    an    act 


appointed  by  law  or  contract  to  be 
performed  on  a  particular  day  fall- 
ing on  a  holiday  to  be  performed  the 
next  business  day,  the  word  "law" 
means  some  statutory  provision  or 
rule  of  law,  and  the  word  "con- 
tract" means  a  contract  such  as  is 
defined  by  Ctv.  Cod»  (i,1649,  1550 — 
actual  contracts  entered  into  be- 
tween all  the  parties.  Cheney  v. 
Canfleld.  168  Cal.  342,  111  F  92,  '32 
LRANS    16. 

Tlai*  of  pajmMit  of  Wll  or  aote 
see  Bills  and  Notes  i  840. 

Tbaa  of  tmasr  see  supra  ii  748- 
752 

■3.  Qenin  v.  Tompkins,  12  Barb. 
(N.  T.)    266. 

84.  StartuD  v.  Macdonald,  6  M.  & 
a.  693,  46  BCL  693.  134  Reprint 
1029. 

85.  Curtis  V.  Blair,  26  Miss.  309, 
69  AmD  257;  Schotte  v.  Meredith, 
138  Pa.  165,  20  A  936;  Startup  v. 
Macdonald,  6  M.  &  O.  693,  622,  46 
ECL  693,  134  Reprint  1029  (where 
the  court  said:  '"The  general  rule,  I 
conceive,  is,  that  wherever,  in  cases 
not  governed  by  particular  customs 
of  trade,  the  parties  oblige  them- 
selves to  the  performance  of  duties 
within  .a  certain  number  of  days, 
they  have  until  the  last  minute  of 
the  last  day,  to  perform  their  obliga- 
tion. The  only  qualification,  that  I 
am  aware  of,  to  this  rule  is,  that 
in  acts  requiring  time  in  order  that 
they  may  be  completely  i>erformed, 
the  party  must,  at  all  events,  tender 
to  do  the  act,  at  such  a  period  be- 
fore the  end  of  the  last  day,  as,  it 
the  tender  be  accepted,  will  leave 
him  sufHcient  time  to  complete  his 
performance  before  the  end  of  that 
day.  In  the  case  of  a  mercantile 
contract,  however,  the  opposite  party 
Is  not  bound  to  wait  for  such  tender 
of  performance  beyond  the  usual 
hours  of  mercantile  business,  or  at 
any  other  than  the  usual  place  at 
which  the  contract  ought  to  be  per- 
formed"). 

88.  Case  v.  Oreen.  5  Watts  (Pa.) 
262,  30  AmD  311;  Leake  Contr.  p 
836. 

TMUUr  of  porformaaos  see  supra 
i   749. 

87.  Shlnn  y.  Roberts,  20  N.  J.  t.. 
436.    43    AmD    836. 

88.  BnlldlBg  contracts  see  Bulld- 
Ing  and  Construction  Contracts  }  170. 


88.     See  cases  infra  notes  90-93. 

80.  Curtlss  v.  Howell,  *9  N.  T. 
211  (holding  that  under  a  contract 
to  deliver  a  thousand  tons  of  bark 
per  year  for  Ave  years,  a  party  has 
the  whole  of  each  year  In  which  to 
deliver   the  thousand   tons). 

81.  Savannah  Ice  Delivery  Co.  v. 
American  Refrigerator  Transit  Co.. 
110  Ga.  148,  36  SE  280;  Donk  Bros. 
Coal,  etc.,  Co.  v.  Freeburg  MJn.  Co., 
81  111.  A.  88:  HcKillop  v.  New  Tork 
Preparatory  School,  91  NTS  338.  But 
see  Lord  v.  StrongL  6  Mich.  61 
(where  a  contract  was  to  carry  tim- 
ber at  a  specified  price,  one  load  In 
August,  two  in  September,  two  in 
October,  and  one  in  November,  and 
one  load  was  carried  In  August, 
one  In  September,  one  In  October, 
and  two  In  November, .  and  it  was 
held  that  defendants  had  a  right,  as 
the  freights  had  greatly  risen  in  No- 
vember, and  the  difficulties  and  ex- 
penses of  transportation  were  much 
increased,  to  have  the  extra  cargo 
carried  in  November  stand  aa  substi- 
tute for  that  not  carried  in  October). 

88.     Hale   V.    Trout    36    Cal.   229. 

88.  Lone  Star  Salt  <>>.  v.  Texas 
Short  Line  R.  Co.,  99  Tex.  434,  99 
SW  863,  8  LRANS  818.  See  Rosen- 
baum  V.  V.  3.  Credit  System  Co.  60 
N.  J.  L.  294,  37  A  696  [rev  on  oTher 
grounds  61  N.  J.  L.  643,  40  A  S91] 
(holding  that  under  a  contract  that, 
during  the  first  three  years  of  its 
existence,  plaintiff  will,  during  each 
consecutive  three  months  thereof, 
procure  new  business  to  a  specified 
amount,  the  contract  running  from 
Dec  1,  1892,  is  in  effect  an  agree- 
ment to  procure  such  amount  of 
business  in  each  consecutive  quarter 
commencing  Dec.  1,  1892,  and  it  is 
not  a  good  plea  to  aver  that  during 
three  consecutive  months,  to  wit.  the 
months  of  May,  June,  and  July,  1894, 
plaintiff  did  not  procure  such  new 
business). 

[a]  ZUnstntlon^— A  contract  to 
furnish    a^  railroad    a    certain    per- 


centage of  a  shipper's  freight  ton- 
nage did  not  require  regular  and  con- 
tinuous  furnishing  of  such   tonnage 


as  It  accrued.    Lone  Star  Salt  Co.  v. 
Texas    Short    Line    R.    Co.,    99    Tex. 
434.    90  SW  863,   S   LRANS   828. 
-  84.     Cook   V.  McCabe,   63   Wis..  350. 
10    NW    607,    AO-AmR    7gt    (holding 
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taee  valne,  and  the  Meond  party  eovenanted  to  re- 
ceive Booh  aecnrities  on  a  day  previons  at  a  greater 
amoont  of  their  face  value,  the  'oontract  \raa  con- 
strued as  one  for  payment  on  the  earlier  day,  with 
a  penalty  added  for  delay,  and  the  time  of  delivery 
of  the  securities  held  to  be  the  earlier  day.*' 

Oomplstlan  of  perfwmaaoe  upon  other  tida. 
Where  no  time  is  fixed  for  the  payment  for  work  to 
be  done,  the  legal  inference  is  that  it  is  to  be  made 
on  completion  of  the  work,**  and  ihe  same  rule  ap- 
plies to  payment  for  materials  fumiBhed."^  How- 
ever, there  must  be  allowed  in  such  eases  a  reason- 
able opportunity  for  test  or  inspection.** 


that  under  an  agreement  to  pay  a 
certain  sum  on  the  completion  of 
work,  and  the  remainder  of  the  price 
within  sixty  days  thereafter,  without 
interest,  a  further  provision  that,  if 
such  remainder  should  not  be  paid 
within  six  months  after  the  worlc 
should  be  completed,  a  speciiled  rate 
of  interest  should  be  paid  thereon, 
does  not  prevent  the  deot  from  fall- 
ing due  at  the  end  of  sixty  days). 

•B.  Ghx>vea  v.  Qraves,  1  Wash.  (1 
Va.)   1. 

M.  Prince  v.  Thomas,  16  Ark.  ITS; 
Thompson  v.  Phelan,  Zi  N.  H.  339: 
Wimple  SHectrlo  Co.  v.  Columbus 
Circle  CoBstr.  Corp.,  (8  Mlso.  241, 
162  NTS  »6>:  Empire  LlgrhUng  Fix- 
ture Co.  V.  Brownlna,  91  Misc.  489, 
15T  NTS  284;  HoskUis  v.  Scott.  52 
Or.  271,  »•  P  1112.  See  Van  Horn 
v.  Burroughs,  82  111.  388  (holding 
that  where  plaintUC  works  for  de- 
fendcmt  under  an  agreement  to  give 
time  for  payment;  on  condition  that 
defendant  will  give  hia  note  bearing 
interest  on  the  completion  of  the 
work,  and  defendant  refuses  to  do 
so,  the  price  is  due  on  the  completion 
of  the  work). 

•T.     In  re  Hellaras,  223  Fed.  4C0. 

98.  Eidlson  General  Electric  Co.  ▼. 
Canadian  Fac  Nav.  Co.,  8  Wash.  370, 
36  P  260,  40  AmSR  910,  24  LRA  815. 

M.  HotsinplUer  v  Hotslnplller,  72 
W.  Va.    823,   79  SB  986. 

1.  TT.  S. — ^Minneapolis  Gas-Light 
Co.  V.  Kerr-Murray  iMg.  Co.,  122  U. 
S.  300,  7  set  1187,  2«  U  ed.  1190; 
Burpee  v.  Guggenheim,  226  Fed.  214, 
219  [cit  Cyc];  In  re  Rellams,  223 
Fed.  480;  Allegheny  Valley  Brick  Co. 
V.  C  W.  Raymond  Co.,  219  Fed.  477, 
135  CCA  189;  Pritchard  v.  McLeod, 
205  Fed.  24,  28.  123  CCA  332  felt 
CycJ:  Omaha  Water  Co.  v.  Omaha. 
1S6  Fed.  922,  85  CCA  54;  Gill  Mfg. 
Co.  V.  Hurd.  18  Fed.  673;  Cocker  v. 
Franklin  Hemp,  etc.,  Mfg.  Co.,  6  F. 
Cas.  No.  2,982, J  Sumn.  630;  Kendall 
v.  Almy.  14  F.  Cas.  No.  7,690,  2 
Sumn.   278. 

Ala. — Pratt  Cons.  Coal  Co.  v.  Short, 
191  Ala.  878.  68  S  68;  Farrow  v 
Sturdlvant  Bank,  184  Ala.  208.  63  S 
978;  Phelan  v.  Tomlin.  164  Ala.  388, 
51  8  382;  Bquitable  Mfg.  Co.  v.  How- 
ard, 148  Ala.  «64.  41  S  628;  Elliott  v. 
Hovison.  146  Ala.  668,  40  S  1018: 
McFadden  v.  Henderson,  128  Ala. 
221,  29  S  840;  Grlffln  y.  Ogletree.  114 
Ala.  348,  21  S  488;  Comer  v.  Vay, 
107  Ala.  800,  19  S  966,  64  AmSR 
93;  American  Oak  Extract  Co.  v. 
Ryan,  104  Ala.  267,  15  S  807; 
Florence  Gas,  etc  Co.  v.  Hanby,  101 
Ala.  15,  13  S  843;  Bonifay  v.  Has- 
sell,  100  Ala.  269,  14  S  46;  Howard 
V.  Bast  Tennessee,  etc.,  R.  Co.,  91 
Ala.  268,  8  S  868;  Cotton  v.  Cotton, 
76  Ala.  846;  Fall  v.  McRee,  86  Ala. 
61;  Henley  v.  Bush,  83  Ala.  636; 
Adams  T.  Adams,  26  Ala.  272;  ]>rake 
V.  Goree,  22  Ala.  409;  Wolfe  v.  Par- 
ham.  18  Ala.  441;  Commissioners  v. 
Criswell,  6  Ala.  665;  Watts  v.  Shep- 
pard,  2  Ala.  425;  Greek-American 
Produce  Co.  v.  Pappas,  8  Ala.  A.  Ill, 
63  8  799:  Alford  v.  Creagh,  7  Ala. 
A.  858,  62  S  264;  Harris  v.  Free,  6 
Ala.  A.   113,   60  S   423. 

CaL — ^Brennan  v.  Ford,   46  Cal.  7; 

Iiuckhart    v.    Ogden,     30    Cal.     647; 

Spaeth   V.   Ocean   Park  Realty   Mln., 

etc  Co.,   16  Cal.  A.    829.    116   P   980. 

C»la — Walling  v.  Warren,  I  Colo. 


434;   Hannan   v.   Anderson,   15   Colo. 
A.  433,  62  P  »61. 

Conn. — Hyland  v.  Crofut,  87  Conn. 
48,  86  A  758:  Rowan  v.  Sharps'  Rifle 
Mfr.  Co.,  33  Conn.  1. 

ina.— Patrick  v.  Kirkland,  68  Fla. 
768,  43  S  969,  185  AmSR  1096,  12 
AnnCas.  540. 

Qa. — Bearden  Mercantile  Co.  v. 
Madison  Oil  Co.,  128  Oa.  696,  68  SB 
200;  Bryant  v.  Atlantic  Coast  Line 
R.  Co.,  119  Qa.  607,  46  BE  829:  Col- 
Uer  V.  Weyman.  114  Qa.  844,  41  SB 
60. 

111.— Ullsperger  v.  Meyer,  217  III. 
262,  76  NB  482,  2  L.RANS  221,  8 
AnnCas  1032;  Gibson  v.  Brown,  214 
111.  880,  78  NB  678:  HamUtoh  v. 
Scully.  118  111.  192,  8  KB  767;  Driver 
V.  Ford,  90  111.  696;  Lunn  v.  Gage, 
87  lU.  19,  87  AmD  ,233;  Ronsh  v. 
Illinois  Oil  Co.,  180  111.  A.  346;  Re- 
public. Mfg.  Co.  V.  Strackbeint  168  III. 
A.  49;  Surety  Guarantee,  etc.,  Co.  v. 
McKay,  107  111.  A.  232;  Smith  v. 
Bruner,  68  111.  A.  61;  Biddison  t. 
Johnson,  60  111.  A.  173;  Graus  t.  Le 
Crone,  45  111.  A.  624;  Truesdale  Mfg. 
Co.  V.  Hoyle,  89  111.  A.  533;  Kankakee, 
etc..  R.  Co.  V.  FiUgerald.  17  III.  A. 
626;  Illinois  Land,  etc,  Co.  v.  Beem, 
2  111.  A.  390. 

Ind. — ^Ft.  Wayne  Electric  Light  Co. 
V.  MHler,  131  Ind.  499.  80  NE  23,  14 
LRA  804;  Wills  v.  Ross,  77  Ind.  1, 
40  AmR  279;  Bruce  v.  Smith.  44  Ind. 
1;  Wright  V.  Maxwell.  9  Ind.  192; 
Myers  v.   Clcott,    6    Blackf.   225. 

low* — Western  Securities  Co.  v. 
Atlee,  168  Iowa  650,  151  NW  56: 
Ryan  v.  Litchfield,  162  Iowa  60S,  144 
NW  313;  Kelley  v.  Hart- Parr  Co..  187 
Iowa  718,  115  NW  490;  Boyoe  v. 
Tlmpe,  89  NW  83;  Curtiss  v.  Water- 
loo, 88  Iowa  266;  Livingston  y.  Iowa 
Midland  R.   Co..  35  Iowa  656. 

Kan.^ — Brown  v.  Cruse,  90  Kan.  306, 
138  P   865.   866   [quot  Cyc]. 

Ky. — Hildreth  v.  Aver,  etc..  Tie 
Co.,   108  SW  255,   32  KyL  1212. 

La. — Farles  v.  Ranger.  86  La.  Ann. 
102;  Lindsey  v.  Police  Jury.  16  La.. 
Ann.    889. 

Me. — Rhoades  v.  Cotton,  90  Me. 
453,  38  A  867;  Little  v.  Hobbs,  84 
Me.  357;  Atkinson  v.  Brown,  20  Me. 
67;  Howe  v.  Huntington,  15  Me.  350; 
Sawyer  v.  Hammatt.  16  Me.  40;  Att- 
wood  V.  Clark,  2  Me.  249.   . 

Md. — Coates  V.  Sangston,  6  Md. 
121. 

Mass.— Clark  v.  Remington,  11 
Mete.  361;  Warren'  v.  Wheeler,  8 
Mete.  97;  Woods  v.  Rice.  4  Meta 
481;  Rosa  v.  Tremain,  2  Mete.  495: 
Atwood  V.  Cobb,  16  Pick.  227,  26 
AmD  667;  Carter  v.  Carter,  14  Pick. 
424. 

Mich. — Reinforced  Concrete  Pipe 
Co.  V.  Boves.  180  Mich.  609,  147  NW 
577:  McArthur  v.  Cheboygan,  156 
Mich.  162,  120  NW  575;  Mall,  etc., 
Co.  V.  Wood.  140  Mich.  606,  103  NW 
864;  Ferguson  v.  Arthur,  128  Mich. 
297,  87  NW  259;  Greenwood  v.  Davis, 
106  Mich.  230,  64  NW  26;  Peabody 
V.  Bement.  79  Mich.  47.  44  NW  416; 
Bolton  V.  Riddle,  35  Mich.  18;  Stange 
V.  Wilson.  17  Mtoh.  842. 

Minn. — ^Tlngue  v.  Patch,  98  Minn. 
487,  101  NW  792:  Palmer  v.  Breen, 
84   Minn.   39.    24   NW  322. 

Miss. — Dutton  V.  Shaw.  88  S  688, 

Mo. — McCall  V.  Atchley,  256  Mo. 
89,  164  SW  693;  Sheldon  v.  Stephens, 
76  Me.  871;  Bryant  v.  Baling,  4  Mo. 


Ooatianiiic  tttrviceB.  Payment  for  continuing  serv- 
ices may  be  postponed  until  the  death  of  the  prom- 
isor, althongh  there  is  no  stipulation  to  such  ^eet 
where  the  intention  of  the  parties  is  clearly  indi- 
cated by  the  surroanding  oireumstanees.** 

[i  776]  b.  BMUKmable  Tim*— (1)  In  Abme*  of 
OomtraatQal  Btipnlation.  Where  no  time  for  per- 
formance is  fixed  by  the  oontract,  the  law  imphes 
generally  that  the  performance  is  to  take  place 
within  a  reasonable  time.'  Where  one  party  agrees 
to  do  a  certain  thing  on  a  certain  date,  which  etui 
be  done  only  where  the  other  party  has  completed 
performance  on  hi£  part,  the  necessary  implication 

622;  Stolle  Stone  v.  Missouri  Pac 
R.  Co.,  189  Mo.  A.  688,  176  SW  2SV; 
Chunn  V.  O'Neil  Lumber  Co.,  176  Mo. 
A.  641,  158  SW  94:  Johnson  v. 
O'Shea,  118  Mo.  A.  287,  94  SW  783; 
Howe  V.  Bristow,  '  65  Mo.  A.  62^; 
Randolpfa  V.  Frlek,   67   Mo.  A.  400. 

Nev. — ^Henningsen  v,  Tonopah,  etiSL. 
R.  Co.,  38  Nev.  208,  111  P  8i,  it, 
119  P  774,  AnnCast918D  1008  tqH 
Cyc];  Virginia  City  Gas  Co.  v.  Vir- 
ginia City,  8  Nev.   320. 

N.  H.-— Clements  v.  Harston.  it 
N.  H.  81;  Tyler  v.  Webster,  41  N.  H. 
147:  Smith  V.  Boston,  etc,  R.  f^ 
86  M.  H.  468;  Doe  v.  Tbompaon,  StR. 
H.  317;  Morse  v.  Bellows,  7  N.  H- 
549,    28   AmD   372. 

N.  J,— Atlantic  Pebble  Co.  v.  Le- 
high Valley  R.  Co..  89  N.  J.  L.  886. 
98  A  410;  Sea  Isle  City  Lot,  etc.. 
Assoc.  V.  McTague,  31  A  787;  Hough- 
wout  V.  Boisaubin,  18  N.  J.  Bq.  816. 


N.  M. — Hagertnan  v.  Cowlee,  14  N. 
I.   432,   424,   »4   P   946   [cit  Cycl. 
N.  T.— Dannat  v.  Fuller,  120  N.  T. 


664,  24  NB  816;  Pope  v.  Terra  Haute 
Car,  eto.,  Co.,  107  N.  T.  61,  18  NB 
592;  Taylor  v.  Goelet,  142  App.  DIV. 
467.  126  NTS  1106;  Keniston  v. 
Flaherty,  101  App.  Div.  606.  91  NTS 
568;  Murphy  v.  Demberg.  84  AptK 
Div.  101,  82  NTS  686;  Von  Amlm  v. 
Moore,  82  App.  Div.  271,  81  NTS 
1007;  Bimlns,  etc.,  Co.  v.  Llttlelohn, 
27  App.  Div.  22,  50  NTS  261  [aff  164 
N.  Y.  187,  58  NB  19,  62  LRA  811J; 
Sharp  T.  Johnson.  8  Lans,  880,  41 
HowPr  460;  Lawson  .v.  Baohman.  44 
N.  T.  Slater.  396  [rev  on  otner 
grounds  81  N.  T.  616  (aft  10*  XT.  8. 
659,  8  set  479,  27  L.  ed.  1067)];  New 
Haven,  etc.,  Co.  v.  Quintaj4,Sl  N. 
Y.  Super.  89,  6  AbbPrNS  188;  Wimple 
Blectrlo  Co.  v.  -  Columbus  Circle 
Constr.  Corp.,  98  Mlso.  241,  162  NTS 
969;  Northrup  v.  Soott,  86  Misc.  516. 
148  NTS  84<-  Neilsen  v.  Mayer,  86 
NTS  1069;  Wiswall  v.  MoOowan, 
Hoffm.  126  Cmod  on  other  grounds  2 
Barb.  270,  and  aff  10  N.  T.  4651. 

N.  C. — Holden  v.  Royal],  169  N.  C. 
676,  86  SB  583;  Winders  V.  Hill,  141 
N.  C.  694,  54  SB  440;  Waddell  V. 
Roddick,    24    N.    C.    424. 

N.  D. — Sunshine  Cloak,  etc.,  Co.  v. 
Roquette,  30  N.  D.  148,  162  NW 
359,    LRA1916B    982. 

Oh. — Hallet,  etc..  Piano  Co.  -  v. 
Starr  Piano  Co.,  86  Oh.  St.  196,  $7 
NB  377;  Stein  v.  Prairie  Rose,  17 
Oh.  St.  471,  93  AmD  631;  Herron  v. 
Stewart.   30  Oh.   Cir.  Ct.   662. 

Or. — ^Mossle  v.  Cyrus,  61  Or,  17. 
20,  119  P  486,  624  [cit  Cyc];  Browne 
V.  John  P.  Sharkey  Co.,  68  Or.  480, 
116   P  156. 

Pa. — Markley  v.  Godfrey,  264  Pa. 
99,  98  A  786;  Bhinger  v.  John  Bals- 
ley  Iron  Works,  248  Pa.  309,  93  A 
1074;  Shepler  v.  Scott,  85  Pa.  829; 
Roberts  v.  Beatty,  2  Penr.  ft  W.  68. 
21  AmD  410;  Rutland's  Est.,  8  Laek 
LegN  26. 

R.  I. — Lynd  v.  Apponang  Bleach- 
ing, etc,  Cio.,  20  R.  1.  844,  29  A  188; 
Dawley  v.  Potter,  19  R.  I.  872,  86  A 
92. 

8.  C— Butler  v.  O'Hear,  1  «.  C. 
Bq.  882,   1  AmD  671. 

Tex. — ^Hart  v.  Bullion,  48  T«t. 
278;  Boesen  t.  Potter  County,  <Clv. 
A.)  173  SW  462;  Jefferson  Cotton  Oil. 
etc.,  Ca  V.  Pridgen,  (Civ.  A.)  172 
SW  789;  Johnson  v.  Mansfield,  (Ctv. 
A.)  16t  SW  927;  DnnlHun  v.  Oninge 
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i»  that  Bueh  other  party  must  perform  before  the 
date  fixed,  although'  no  time  for  performance  on  his 
part  is  speeified.'  The  same  rule  applies  where  the 
party  agrees  to  do  two  things,  one  of  which  must 
precede  the  other,  and  a  date  is  fixed  for  the  second.' 

Statetoiy  provisions.  Under  code  provisions  in 
certain  of  the  states,  if  no  time  is  specified  for  the 
perfonnance  of  an  aet  required  to  be  peifonned,  s 
reasonable  time  is  allowed.  If  the  act  is  in  its 
aatnre  capable  of  being  done  instantly,  as,  for  ez- 
tumpie,  if  it  consists  in  the  payment  of  money  only, 
it  must  be  performed  immediately  on  the  thing  to 
be  done  being  exactly  ascertained.^ 

Conditions  precedent.  Where  no  time  is  fixed  for 
the  performance  of  a  condition  precedent,  it  will  be 


presumed  that  it  is  to  be  performed  within  a  rea- 
sonable time.'  An  exception  to  this  rule  exists 
where  the  performance  is  not  within  the  power  of 
the  party.*  Where  performance  on  one  part  ii  con- 
ditional and  no  time  is  stipolated,  it  will  be  pre- 
sumed to  have  been  intended  to  be  within  a  reason- 
able time  after  the  folflllment  of  the  condition,^ 
and  this  rule  has  been  applied  where  the  contract 
is  for  the  payment  of  money.*  Wliere  a  promise 
constitutes  a  present  liability,  and  payment  is  post- 
I>one^  until  the  happening  of  an  event  which  does 
not  happen,  payment  mnst  be  made  within  a  reason- 
able time.' 

Condition  dependent  on  wiU  of  party.    Where  a 
party  to  a  contract  undertakes  to  do  some  particular 


iMmber  Co..  59  Tex.  Civ.  A.  268, 
126  SW  S9;  South  Texas  Tel.  Co.  v. 
Bunttnston.  (Civ.  A.)  1*1  SW  241; 
Weaver  v.  King,  (Civ.  A.)  98  S'W 
902;  Drumm  Seed,  etc  Co.  v.  J. 
Horace  McFafland  Co.,  (Civ.  A.)  10 
SW  98:  Shepard  v.  Welaa.  (Civ.  A.) 
28    SW    865. 

Vt.— Field  V.  Black,  43  Vt  517; 
Abbott  V.  Wilmot,  22  Vt  487;  Clif- 
ford V.  Richardson,  18  Vt.  620. 

ra. — ^Merriman  v.   Cover,    104   Va. 
^  51  SB  817;  Cblcheater  v.  Vaas, 
1  Munf.  (16  Va.)  98,  4  AiuD  681. 

'Wash. — Littlefleld  v.  Bowen.  90 
Wash.  286,  165  P  1068:  Huaohke  v. 
Arcadia  Orchards  Ck>.,  89  Wash.  428, 
154  P  800:  United  Iron  Works  v. 
WaKner,  89  Wash.  293,  800,  164  P 
46Q  (cit  Cyc];  Smith  Sand,  etc.,  Co. 
V.  Gorbin,  81  Wash.  494.  497,  148  P 
1148  [cit  Cycl;  Stanton  v.  Dennla,  64 
Wash.  85.  116  P  650:  McCartney  v. 
Olaseford.  1  Wash.  579,  20  P  423. 

W.  Va. — ^Roberts  v.  American  Col- 
umn, etc,  Co.,  76  W.  Va.\290,  293, 
(6  es  535  [cit  Cyc];  Poling  v. 
<3pndon-Liane  Boom,  etc.,  Co.,  66  W. 
Va.  629.  47  SE  279. 
•  Wis. — Dlnsman  v.  Hilberry,  169 
Wis.  170,  177,  149  NW  761  [Cit  Cyc]; 
Western  Lime,  etc,  Cte.  v.  Copper 
Wver  Land  Co.,  138  Wis.  404,  120 
NW  277;  Manistee  Iron  Works  Co.  v. 
Shores  Lumber  (%.,  92  Wis.  21,  65 
NW  863:  LaMrrence  v.  Milwaukee, 
•tc.  R.  Co.,  84  Wis.  427,  64  NW  797: 
Boylngton-  v.  Sweeney,  77  Wis.  56,  46 
NW  988;  Waterman  v.  Dutton,  6 
Wia   265. 

.  Wyo. — Fisher  v.  Hopkins,  4  Wyo. 
879,  34  P  889,  62  AmR  88. 

Eng. — Hales  v,  London,  etc,  R.  Co., 
4  B.  &  8.  66.  11«  BCL  46,  122  Re- 
print 884-  Greaves  v.  Ashlin,  3 
Campb.  426:  Startup  v.  Maodonald.  6 
M.   ft   O.    693,    46   BCL    693,    184    Re- 

Srlnt  1029;  Ellis  v.   Thompson,   8   M. 
:  W.   446,  160  Reprint  1219. 
Can. — Chapman    v.    Lisrin,    4    Can. 
S.   a   349. 

B.  C. — Johnson  v.  Dunn.  11  B.  C. 
872,   2  WestLR  817. 

Ont. — Adamson  v.  Teager,  10  Ont. 
A.    477. 

>     Sasic — Webber  v.  Copeman,  6  Sask. 

.L.  842,  7  DomLR  68,  21  WestLR  961. 
Ca] .  Appltoatlons  of  rale  have 
been  made  to:  (1)  Contracts  for 
the  performance  of  work.  Adams  v. 
Adama  26  Ala.  272;  Drake  v.  Ooree, 
22  Ala.,  409;  Byck  v.  Weller,  8  Oa, 
A.  887,  59  SB  1128;  Coates  v.  Sang- 
ston.  6  Hd.  121;  Reinforced  Concrete 
Pipe  Co.  V.  Boyes,  180  Mich.  609,  147 
NW  677;  Webber  v.  Copeman.  6  Sask. 
L:  262,  7  DomLR  58,  21  WestLR  961. 
<2)    A   oantract   to   return   or  to  ac- 

.couht   for  a  note,     Henley  v.   Bush, 

.33  Ala.  636.  (3)  A  contract  for  In- 
dulgrence.  Rasco  v.  Sheet,  8  KyL 
703;  Olasscock  v.  Glasscock,  66  Mo. 
627.  ■■  (4)  A  contract  by  a  lessor  to 
-make  repairs.  Lunn  v.  Gase,  87  111. 
19.  87  AmD  233.  (5)  A  contract  to 
build  a  fence.  Kankakee,  etc.,  R.  Co. 
V.  Pitsgrerald.  17  111.  A.  525.  (6)  A 
ctfntract  to  cut  logs.  Greenwood  v. 
Davis,.  106  Mich.  280,  64  NW  26.  (7) 
A  contract  to  put  machinery  in  a 
mill.   'Clifford  V.  Richardson,   18  Vt. 


620.  (8)  A  contract  for  the  trans- 
portation of  logs,  specifying  no  time 
for  shipment.  Lawrence  v.  Mil- 
waukee, etc,  R.  Co..  84  Wla  427,  54 
NW  797.  (9)  A  conttact  to  convey 
land  in  consideration  of  the  pur- 
chaser procuring  the  removal  of  a 
cloud  from  the  title  of  certain  other 
lands  of  the  vendor,  without  speci- 
fying any  time  within  which  the 
cloud  shall  be  removed.  Tyler  v. 
Webster.  43  N.  H.  147.  (10)  A  con- 
tract for  the  payment  of  money,  in 
whfch  it  is  agreed  that  security  shall 
be  given,  without  fixing  any  time 
for  giving  the  same.  Little  v. 
Hobbs,  34  Me.  867.  (11)  A  contract 
to  make  three  or  four  models  of  a 
machine  at  once  and  without  delay. 
Sharp  V.  Johnston,  3  Lana  v620,  41 
HowPr  400.  (12)  An  agreement  that, 
if  another  would  come  and  live  with 
him,  the  promisor  would  give  him 
his  entire  property,  and  execute 
proper  contracts  for  that  purpose, 
entitles  the  promisor  to  a  reasonable 
time  In  which  to  execute  such  con- 
tracts, (dements  v.  Marston,  52 
N.   H.   81. 

S.  Teamans  v.  Tannehill,  16  NTS 
968  (a  contract  to  write  a  play  to  be 
produced  on  a  certain  date). 

3:  Basler  v.  Nichols,  8  Ind.  240 
(an  agreement  to  clear  land  and  to 
cultivate   It   from  a   certain   date). 

4.  See  statutory  provisions;  and 
Cal.  Civ.  Code  i  1667;  Brookings 
Lumber,  etc.,  Co.  v.  Manufacturers' 
Automatic  Sprinkler  Co.,  173  Cal. 
679,  161  P  266;  Sivers  v.  Slvers,  97 
Cal.  518,  32  P  671  (holding  that  a 
particular  contract  did  not  fix  the 
time  for  payment);  Puis  v.  CHisey, 
18   Okl.   142,  92  P  388. 

Vmdsr    tlis    aoslsiana    cItO 
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.  until  a  party  Is  put  in  deteult 
he  may  perform  a  condition  for 
which  the  contract  fixes  no  time. 
Hall  V.  Lorente,  3  La.  Ann.  274. 

B.  Woodbum  V.  Stout,  28  Ind.  77; 
Blake  v.  Brown.  80  Iowa  277,  45  NW 
761;  Dills  V.  Dougherty,  6  Dana  (Ky.) 
253;  Soderberg  v.  Crockett.  17  Nev. 
409,_SO  P  826.   _ 

"«.  Tarpley  V.  WllsonrsS  Miss.' 467 
(holding  that,  where  the  holder  of  a 
note  given'  for  the  purchase  money 
of  land  agreed  to  prosecute  a  suit  in 
chancery,  in  the  name  of  the  pur- 
chaser, to  recover  the  ^Itle  to  the 
land,  as  a  condition  on  which  the 
purchase  money  should  be  paid,  the 
rule  that  the  party  stipulating  to  do 
a  particular  thing  is  bound  to  use 
diligence,  and  to  perform  it  within 
a  reasonable  time,  does  not  apply 
with  strictness.  Inasmuch  as  the  de- 
termination of  the  suit  depends  as 
much  on  the  rules  and  action  of  the 
court  in  which  it  is  pending  as  on 
the  diligence  of  the  party  charged 
with  Its  management). 

7.  Merrill  v.  Sypert,  65  Ark.  61, 
44  SW  462. 

8.  Merrill  v.  Sypert.  66  Ark.  61.  44 
SW  462. 

9.  U.  S.— Nunes  v.  Dautel,  19 
Wall.  660,  22  L.  ed.  161. 

Ol.— Williston  V.  Perkins,  61  Cal. 
664. 


C^lo. — Button  V.  Higglns,  6  O>lo. 
A.    167,   88   P  890. 

'    Conn. — Upson  v.  Holmes,  61  Oonm. 
600. 

Iowa. — Works  v.  Hershsy,  86  Iowa 
840. 

Kan. — Greettatreet  v.  Cheatum.  99 
Kan.  290,  161  P  696;  Brown  v.  Cmaa. 
90  Kan.  306,  138  P  866,  866  (cit  Cyc]. 

Ky.— Hicks  V.  Shousa.  17  B.  Mob. 
488. 

Me. — Crocker  v.  Holmes,  65  Me. 
195,  10  AmR  687;  De  Wolfe  v.  Frencli. 
51  Me.  420;  Sears  v.  Wright,  24  M& 
278. 

Miss. — Randall  v.  Johnson,  69  Miss. 
317,   42  AmR  366. 

Mo. — Ubsdell  V.  C!unningharo,  21 
Mo.  124. 

Nebr.— VoighOw.  Volght,  96  Nebr. 
466,  148  NW  S8ir» 

Or. — Noland  V.  Bull.  14  Or.  47»,  33 
P   98S 

Vt-^-Capron  v.  C^apron,  44  Vt.   410. 

[a]  AppUeathm  of  niU,— ^^ere 
the     grantees     agreed     to    pay     the 

Srantor  a  certain  sum  when  the  resi- 
ence  oould  be  sold  for  a  stated  price, 
the  liability  to  constitute  a  lien,  and 
the  house  was  burned  and  the  insur- 
ance collected  and  a  smaller  house 
built,  the  debt  became  payable  within 
a  reasonable  time  after  the  Insur- 
ance was  collected.  Greenstreet  v. 
Cheatum,  99  Kan.  290,  161  P  596. 

lb]  ZllnstrMioas.— (1)  'Where  de- 
fendant acknowledged  tnat  he  owed 
plaintiff  a  certain  sum,  and  promised 
to  pay  it  as  soon  as  a  crop  should  be 
sola  or  the  money  could  be  raised 
from  any  other  source,  it  was  held 
that  the  money  was  due  within  a 
reasonable  time.  The  court  said: 
"No  time  having  been  specified 
within  which  the  crop  should  be  sold 
or  the  money  raised  otherwise,  the 
law  annexed  as  an  incident  that  one 
or  the  other  should  be  done  within 
reasonable  time,  and  that  the  sum 
admitted  to  be  due  should  be  paid 
accordingly.  Payment  was  not  con- 
ditional to  the  extent  of  depending 
wholly  and  finally  upon  the  alterna- 
tives mentioned.  The  stipulations 
secured  to  the  defendants  a  reason- 
able amount  of  time  within  which  to 
procure  In  one  mode  or  the  other  the 
means  necessary  to  meet  the  liabil- 
ity. Upon  the  occurrence  of  .either 
of  the  events  named  or  the  lapse  of 
such  time,  the  debt  became  due.  It 
could  not  have  been  the  Intention  of 
the  parties  that  If  the  crop  were  de- 
stroyed, or  from  any  other  cause 
could  never  be  sold,  and  the  defend- 
ants could  not  procure  the  money 
from  any  other  source,  the  debt 
should  never  be  paid.  Such  a  re- 
sult would  be  a  mockery  of  Justice.' 
Nunes  v.  Dautel,  19  Wall.  (U.  S.)  660, 
662,  22  L.  ed.  161.  (2)  So,  where  a 
note  given  for  the  price  of  the  rig- 
ging of  a  vessel  provided  for  its  pay- 
ment "ninety  days  after  .  .  .  [its] 
first  return  trip"  and  the  vessel  was 
lost  on  the  voyage,  the  note  was 
1-uled  to  be  payable  ninety  days 
after  the  time  usually  reanlred  for 
the  trip.  Randall  v.  Johnson.  59 
M(SS.  817,  42  AmR  866. 


Tor  latsr.  ossss,  dsrslopmsnts  and  ohaagas  in  the  law  see  oumulatlve  Annotations,  same  title,  page  and  note  number. 
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set,  the  performance  of  which  depends  entirely  on 
himself,  and  the  contract  ig  silent  as  to  the  time  of 
performance,  the  law  implies  an  engagement  that  it 
shall  be  executed  within  a  reasonable  time,  without 
reference  to  extraordinary  circumstances.  ^^  The 
promisor  cannot  postpone  the  time  for  performance 
of  his  obligation  by  preventing  the  event  from  oc- 
enrring.^^  So,  where  the  agreement  is  to  pay  a 
eertain  sum  over  a  fixed  price  received  from  the  sale 
of  eertain  property,  there  is  an  implied  obligation 
to  sell  within  a  reasonable  time  after  which  the 
agreement  to  pay  becomes  absolute." 

[i  777]  (2)  Effect  of  Specie  FroTision.  Where 
the  time  for  performance  is  stipulated  in  the  agree- 
ment, it  should  not  in  opposition  to  the  terms 
thereof  be  restricted  to  a  reasonable  time.^' 

[4  778]  (3)  Local  and  Tranaitorr  Acts.  A  dis- 
tinction is  made  by  some  of  the  cases  between  local 
and  transitory  acts,  holding  that  where  the  thing  to 
be  done  is  local  the  covenantor  will  have  during  his 
lifetime  to  perform  it  unless  hastened  by  request,^^ 
while  if  the  act  is  transitory  it  mn^t  be  performed 
within  a  reasonable  time,^"  although  in  cases  recog- 
nizing this  distinction  it  is  said  that  in  the  case  of 
local  acts  where  the  eoncurrence  of  the  covenantee 
is  not  necessary  performance  most  be  entered  on 
immediately.^' 

[i  779]  (4)  Payment  of  Money  or  Property. 
An  agreement  to  p&y  money,  however,  no  time  being 


Bpeeified,  is  an  agreement  to  pay  on  demand,"  or 
inmiediately,''  and  this  rule  applies  also  where  pay- 
ment is  to  be  made  in  specific  artieles  of  property,** 
although  there  are. cases  holding  that  Where  no  time 
is  specified  in  an  agreement  to  pay  money  the  im- 
plication is  that  it  is  to  be  paid  within  a  reasonable 
time."  A  contract  payable  in  trade,  without  time 
or  place,  is  payable  on  demand,  or  within  a  reason- 
able time  thereafter,  according  to  the  nature  of  the 
thing  demanded.^ 

A  promiM  to  pay  tiie  debt  of  another,  not  fixing 
any  time  for  payment  will  be  construed  as  a  promise 
to  pay  the  debt  when  it  becomes  due,'*  but  where 
the  agreement  is  to  pa^. matured  debts,  a  reasonable 
time  will  be  implied.^ 

[i  780]  (6)  Performance  after  Demand.  Where 
payment  is  to  be  made  on  demand,  demand  may  be 
made  at  any  time  within  the  period  prescribed  by 
applicable  statutes  of  limitations.** 

[i  781]  (6)  Performance  Rendered  Impossible 
by  Act  of  Par^.  Where  a  party  has  by  his  own  act 
placed  it  out  of  his  power  to  perform,  he  is  not  en- 
titled to  insist  on  a  reasonable  time  after  demand 
for  performance." 

[i  782]  (7)  What  Oonstitntes  Beasonable  Time. 
The  question  as  to  what  is  a  reasonable  time  for  the 
performance  of  a  contract  fixing  no  time  for  per- 
formance depends  on  the  nature  of  the  contract  and 
the  particular  circumstances."    In  deciding  whether 


10.  Hamilton  v.  Scully.  lit  111. 
192.  8  NE  7<7;  Matt  ▼.  Matt,  182  111. 
A.  312;  De  Long  v.  Zeto,  1S6  App. 
Dlv.  79,  11»  NTS  78S.  See  Bailee  v. 
HcMurry,  US  Mo.  A.  261,  268,  88  SW 
167  [clt  CycJ. 

[a]  ACTMmaat  for  SMoareyMM* 
of  propirtr.— MaKoffln  v.  Holt,  1 
rwv.  (Kt.)  86;  Hill  V.  Matthews,  78 
Mich.  377.  44  NW  288;  Fltzpatiick  v. 
Woodruff,  96  N.  T.  861. 

11.  Taylor  v.  Siml  Constr.  Co.,  38 
Cal.  A.  808.  187  F  1096. 

[  a  ]  ZUnstzattoa. — ^Where  defendant 
had  agreed  to  aonstruct  a  water 
plant  and  deliver  water  to  certain 
fanners,  its  abandonment  of  such 
plan  would  not  postpone  the  matu- 
rity under  a  writing  by  which  it 
agreed  to  pay  another  one  thousand 
dollars  within  three  days  after  water 
waa  turned  on  the  first  twenty-five 
acres  subscribed  by  such  farmers. 
Taylor  v.  Slmi  Constr.  Co.,  23  Cal.  A. 
308,  137  P  1096. 

IS.  Simon  T.  Etgen,  213  N.  T.  689, 
107  KB '1068  [ate  162  App.  Dly.  399, 
137    NTS   369]. 

13.  Toledo,  etc..  R.  Co.  v.  Johnson, 
65  Mich.  466,  21  NW  888;  Michael  v. 
Foil,  100  N.  C.  178.  6  SE  264.  6  AmSR 
677  (holding  that,  where  the  contract 
sued  on  was  to  be  performed  within 
the  lifetime  of  plaintiff.  It  was 
proper  to  refuse  to  Instruct  the  Jury 
that  it  must  be  performed  within  a 
reasonable  time,  and  as  to  what  con- 
stituted a  reasonable  time). 

14.  Philips  T.  Morrison,  3  Bibb 
(Ky.)  106,  6  AmD  638.  See  Bailey  v. 
Clay,  4  Rand.  (26  Va.)  846  (where  It 
was  held  that  a  general  undertaking 
to  pay  money,  without  appointing  a 
day  of  payment,  obliges  the  party  to 
pay  immediately;  but  an  undertaking 
to  do  a  collateral  act,  as  to  convey 
lands,  entitles  the  party  to  perform 
It  at  any  time  during  his  life,  unless 
hastened  by  the  request  of  the  other 
party). 

15.  Breckenrldge  v.  Lee,  8  Bibb 
(Ky.)  829;  Philips  v.  Morrison,  3 
Bibb  (Ky.)  106,  6  AmD  638. 

leL  Breckenrldge  v.  Lee,  3  Bibb 
(Ky.)  329. 

17.  U.  S. — Jacoby  v.  Jacoby,  103 
Fed.  478. 

Ind. — Cole  v.   Wright,  70  Ind.   179. 

N.  T. — Castelll  v.  Bums.  166  App. 
Dlv.  200.  140  NTS  1067. 

Fhillppine. — Flgueroa  v.  Amenabar, 
18  Philippine  408  (applylBK  Civ.  Code 


art  1128). 

Tex. — Lucia  v.  Adams,  36  Tex.  Civ. 
A.  454.  82  SW  336. 

Va.— Toung  V.  Bills,  91  Va.  297.  21 
SB  480. 

[a]  AppUoatioB  of  nde. — Where 
an  agreement  to  execute  mortgages 
on  land  did  not  specify  how  long  the 
mortgages  were  to  run,  the  mort- 
gagee was  entitled  to  mortgages  pay- 
able Immediately.  Castelll  v.  Burns, 
166   App.   Dlv.   300.   140   NTS   1067. 

18.  U.  S. — Bank  of  Columbia  v. 
Hagnei^  1  Pet.  466,  7  L.  ed.  219. 

(^1. — Newhall  v.  Sherman,  124  Cal. 
609,  67  P  887. 

Ky.— Kendal  v.  Talbot,  1  A.  K. 
Marsh.  821. 

Mo. — Carondelet  v.  Allen,  18  Mo. 
666. 

N.  T. — ^Thompson  v.  BLetohum.  8 
Johns.  189,  6  AmD  312. 

Va. — Jones  v.  Thomas,  21  Gratt. 
(62  Va.)  96;  Bailey  v.  Clay,  4  Rand. 
(25  Va.)  846. 

18.  McKinnle  v.  Lane,  280  111.  644, 
82  NB  878,  120  AmSR  338;  Stewart  v. 
Smith,  28  111.  897;  Trammel  T. 
Roberts,  1  Bibb  (Ky.)  186;  Russell 
V.  Ormsbee,  10  Vt.  274. 

90.  Brown  v.  Brown,  IDS  Ind.  28. 
2  NE  233;  Urquhart  v.  Bellonl,  67  Or. 
314,  11  P  692. 

81.  Woods  V.  Dial,  12  111.  72;  Kraft 
v.  Hurts,  11  Mo.  109. 

[a]  Zllnatiatlon. — A  carpenter  ex- 
ecuted work  for  a  butcher,  to  be  paid 
for  In  fresh  meat,  no  time,  place,  or 
kind  of  meat  for  payment  being 
specified.  After  the  work  was  done, 
the  carpenter  received  at  divers 
times  at  the  butcher's  stall  such 
meat  as  he  then  needed.  It  was  held 
that  the  meat  was  payable  at  the 
butcher's  stall  in  such  quantities  as 
the  carpenter  might  need  and  the 
butcher  might  have  on  hand.  Kraft 
v.  Hurtx,  11  Mo.  109. 

8SL  Berry  v.  McLean,  11  Md.  92; 
Wright  v.  Whiting,  40  Barb.  (N.  T.) 
235;  Urquhart  v.  Bellonl,  67  Or.  314, 
111  P  692. 

S3.  Hyland  v.  Crofut,  87  Conn.  49, 
86  A  753.  See  Fluker  v.  Turner,  4 
Mart.  N.  S.   (La.)  651. 

34.  BlackWell  v.  Fosters.  1  Mete. 
(Ky.)  88;  Campbell  v.  Whorlskey, 
170  Mass.  68,  48  NE  1070;  Hand  v. 
Brooks,  21  App.  Div.  489,  47  NTS  688. 

Ta]  "Zf  at  any  time  requintd."— 
Where  each  party  to  a  contract  stip- 
ulates to  give  the  other  security  for 


performance,  "If  at  any  time  re- 
quired" by  him.  If  security  is  de- 
manded by  either  the  other  must 
furnish  It  within  a  reasonable  time 
after  demand.  Blackwell  v.  Fosters, 
1   Mete.    (Ky.)    88. 

[b]  "Ou  TaaaoBaUs  caquMrt."— A 
provision  In  a  contract  that  a  pay- 
ment shall  be  made  by  a  party  "on 
reasonable  request"  Imports  an  agree- 
ment to  pay  within  a  reasonable  time 
after  request,  nitnols  Land,  etc.,  Co. 
V.  Beem,  2  HI.  A.  390. 

98.  Colgan  v.  Farmers',  etc..  Bank, 
59  Or.  469.  106  P  1134.  114  P  460,  117 
P  807. 

96.  XT.  S. — Nunes  v.  Dautel,  19 
Wall.  660,  22  L.  ed.  161;  In  re  Hel- 
lama,  223  Fed.  460;  Frame  v.  The 
Ella,  48  Fed.  669;  Cocker  v.  Franklin 
Hemp,  etc.,  Mfg.  Co.,  6  F.  Cas.  No. 
2,932,    8    Sumn.    530. 

Ala. — Farrow  v.  Sturdlvant  Bank, 
184  Ala.  208,  63  S  973;  Grlflln  V.  Ogle- 
tree.  114  Ala.  343.  21  S  488;  Howard 
v.  East  Tennessee,  etc.,  R.  Co.,  91 
Ala.  288,  8  S  868;  Cotton  v.  Cotton, 
76  Ala.  345;  Alford  v.  Creagh,  7  Ala. 
A.  358,  82  S  254.  See  Equitable  Mfg. 
Co.  V.  Howard,  148  Ala.  664,  41  S  6f8 
(holding  that  a  delay  of  forty-flve 
days  In  filing  a  bond  was  unreason- 
able). 

Colo. — Gelger  v.  Klser,  47  Colo.  297. 
801,  107  P  2S7  [clt  Cycl. 

111. — Beaunlsne  v.  Scnolz,  182  111. 
A.  288;  Jackson  v.  Conlln.  60  111.  A. 
538. 

Iowa. — Kelley  v.  Hart-Parr  Co..  187 
Iowa   718,   115   NW   490.      • 

Kan. — Greenstreet  ▼.  Cheatum,  99 
Kan.  290,  161  P  596. 

Ky. — Blackwell  v.  Fosters,  1  Mete. 
88 

Me.— Hollls  V.  Libby,  101  Me.  302, 
64  A  621;  Sewall  v.  Wilklns,  14  Me. 
188:  Frost  v.  Paine.  12  Me.  111. 

Mass. — Lowe  v.  Harwood,  189  Mass. 
133.  29  NE  638;  Warren  v.  Wheeler, 
8  Mete.   97. 

Mich. — Reinforced  Concrete  Pipe 
Co.  v.  Boyes,  180  Mich.  609,  147  NW 
577;  Coon  v.  Spaulding,  47  Mich.  162. 
10  NW  183  [foil  Stange  v.  Wilson. 
17  Mich  342]. 

Miss. — Magee  v.  Catching,  38  Miss. 
672. 

Mo. — Johnston  v.  O'Shea,  118  Mo. 
A.   287,  94  SW  788. 

N.  H. — Goodall  v.  Streeter,  18  N.  H. 
97. 

N.  M. — Hagerman  v.  Cowles.  14  N. 
M.  422,  M  P  •46. 
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an  undertaking  has  been  perfonned  within  reason- 
able time,  the  material  difficulties  and  hazards 
attending  it,  the  amount  of  diligence  used,  and 
frustrated  attempts  at  performance  should  be  con- 
sidered." Perhaps  as  accurate  a  definition  of  rea- 
sonable time  as  may  be  given  is  that  it  is  such  time 
aa  is  necessary  conveniently  to  do  what  the  contract 
requires  should  be  done.''  It  has  been  held  that  a 
reasonable  time  cannot  extend  beyond  the  life  of 
the  covenantor." 

Diviaibility  of  perfoimance.  Where  a  contract  is 
to  be  construed  as  requiring  performance  within  a 
reasonable  time,  the  requirement  is  of  performance 
aa  a  whole  j""  for  example, .  where  payment  is  to  be 
made  within  a  reasonable  time,  it  must  be  made  aa 
a  whole  in  such  time,  and  the  party  paying  has  no 
election  to  make  it  payable  at  different  times  and  in 


different  years.** 

[(  783f  c.  Time  aa  of  Eimdoo  of  OontaRact** 
OoBunon-law  mle.  At  law,  the  general  mle  laid 
down  by  many,  particularly  early,  authorities  is  to 
the  effect  that  a  time  stipulated  in  a  contract  for 
its  performance  is  of  its  essence,"  unless  a  contrary 
intent  appears  from  the  face  of  the  contract;**  that 
is  to  say,  if  a  person  promises  another  to  do  a  cer- 
tain thing  by  a  certain  day  in  consideration  that 
the  latter  wiU  do  something  for  him,  the  thing  must 
be  done  by  the  date  named  or  the  latter  is  dis- 
charged from  his  promise.*" 

Eavity  mle.  In  equity  as  a  mle  time  will  not  be 
rMfarded  as  of  the  essence  of  the  contract  unless  it 
afSrmatively  appears  that  the  parties  regarded  time 
as  an  essential  element  of  their  bargain.**  But,  al- 
though time  is  not  made  of  the  essence  of  the  con- 


N.  Y. — Nellsen  v.  Mayer,  gE  NTS 
1069. 

Or. — ^Browne  v.  John  P.  Sharkey 
Co.,  58  Or.  480,  116  P  166;  Urquhart 
V.  Bellonl,   57  Or.  J14,  111   P  692. 

Pa. — Hoffman  v.  BloomsburK,  etc., 
R.  Co.,  157  Pa.  174,  27  A  684;  Ru- 
land's  E8t.,  8  LackLegN  28. 

S.  C. — Smith  V.  Spratt  Mach.  Co., 
46  S.  C.   611,   24   BE   376. 

Tex. — Hart  v.  Bullion,  48  Tex.  278; 
South  Texas  Tel.  Co.  v.  Huntington, 
(Civ.  AA    121   SW  242. 

Vt. — Reynolds  v.  Reynolds,  74  Vt. 
463,  62  A  1036;  Clifford  v.  Richard- 
son,  18  Vt.   620. 

va. — Duke  v.  Norfolk,  etc.,  R.  Co., 
106  Va.   162.   56   SE  648. 

Can. — Chapman  '  v.  Larln,  4  Can. 
8.  C.  849. 

B.  C. — Johnson  v.  Dunn,  11  B.  C. 
S72. 

Ont. — Uathewson  v.  Beatty,  16 
Ont.  L.  667,  11  OntWR  79;  Dolan  v. 
Baker,  10  Ont.  L.  259,  5  OntWR  229. 
3  OntWR  833. 

Sask. — Webber  v.  Copeman,  6  Saak. 
L..  262. 

[a]  ZUnatxatioaa. — (I)  In  the  ab- 
sence of  a  stipulation  as  to  the  time 
when  an  act  Is  contracted  to  be  done, 
the  law  allows  a  reasonable  time  for 
its  performance,  and  what  Is  a  rea- 
sonable time  depends  on  the  nature 
and  character  of  the  thing  to  be  done, 
the  circumstances  of  the  case,  and 
the  difficulties  attending  its  accom- 
plishment. Hart  V.  Bullion,  48  Tex. 
278.  (2)  Where  defendant  contracted 
to  put  certain  machinery  In  plain- 
tiff's mill,  and  no  time  was  expressjy 
stated,  it  would  be  taken  that  the 
parties  meant  the  work  to  be  done 
within  a  reasonable  time  In  refer- 
ence to  the  nature  and  extent  of  the 
work  to  be  done;  and  if  defendant 
'abandoned  his  contract,  claiming  It 
was  completed,  he  could  not  after- 
ward clalnl  that  a  reasonable  time  in 
which  to  complete  the  work  had  not 
elapsM.  Clifford  v.  Richardson,  18 
Vt.  620.  (3)  Where  a  written  con- 
tract does  not  specify  any  time  of 
performance,  the  question  of  reason- 
able time  Is  determined  by  a  view 
of  all  tho  circumstances  of  the  case; 
'and  parol  evidence  of  the  conversa- 
tions of  the  parties  may  be  admitted 
to  show  the  circumstances  under 
which  the  contract  was  made  and 
what  the  parties  thought  was  a  rea- 
sonable time  for  performing  it. 
Cocker  v.  Franklin  Hemp,  etc.,  Mfg. 
Co.,  6  P.  Cas.  No.  2,932.  3  Sumn.  630. 

(4)  Where,  In  a  contract  for  the 
manufacture  of  material,  no  time 
was  specified  for  Its  performailce,  in 
determining  what  would  be  a  rea- 
sonable time  regard  must  be  had  to 
the  capacity  of  the  manufacturer's 
plant,  although  the  other  party  was 
unaware    of  Its    capacity,    and    such. 

Question  was  not  to  be  determined 
rom  the  time  In  which  manufac- 
turers in  general  would  have  per- 
formed the  contract.  Smith  v.  Spratt 
Mach.   Co.,    46   S.   C.   611,   24    SE   376. 

(5)  A   contract  for  a   repurchase  of 


land,  stipulating  no  time  for  per- 
formance, must  be  performed  within 
a  reasonable  time,  which  means  such 
time  as  would  bar  plaintiff's  remedy 
if  defendant's  possession  had  been 
from  the  beginning  adverse.  Magee 
V.  Catching,  33  Miss.  672.  (6)  A 
reasonable  time  to  supply  lumber 
sHfSclent  to  fill  a  contract  for  a  cer- 
tain number  of  feet  above  that  con- 
tained in  a  certain  boom  would  be 
such  time  as  would  be  required,  in 
the  usual  and  customary  manner  of 
rafting,  by  the  J>oom  company,  to 
obtain  and  make  up  the  reouislte 
quantity.  Grant  v.  Merchants,  etc.. 
Bank,  35  Mich.  616.  (7)  Where  a 
contract  for  the  pressing  of  hay  Is 
silent  as  to  the  time  of  performance, 
but  the  presaers  are  informed  that 
they  can  do  the  pressing  at  any  time 
after  three  weeks,  a  delay  of  more 
than  twice  that  time  is  unreasonable, 
and  does  not  entitle  them  to  a  per- 
formance, especially  where  it  Is  late 
in  the  fall  of  the  year,  and  the  hay 
has  to  be  drawn  and  delivered  by  the 
owner  at  a  certain  place  after  being 
pressed.  Coon  v.  Spauldlng,  47  Mich. 
162,  10  NW  183  [foil  Stange  v.  Wil- 
son, 17  Mich.  842).  (8)  A  delay  of 
three  years  in  the  construction  of  a 
railroad,  after  an  agreement  for  a 
right  of  way  was  executed,  was  not 
unreasonable,  in  view  of  the  nature 
of  the  work  to  be  done.  Including 
the  organisation  of  a  company,  and 
the  raising  of  money  necessary  for 
the  enterprise,  where  time  was  not 
declared  to  be  of  the  essence  of  the 
contract.  Hoffman  v.  Bloomsburg, 
oto.,  R.  Co.,  157  Pa.  174,  27  A  664. 
(9)  Thirty  days'  delay  may  be  un- 
reasonable on  a  contract  for  tho  ex- 
change of  farms.  I<owe  v.  Harwood, 
139  Mass.  133.  29  NE  638.  (10)  A 
delay  of  two  years  in  executing  a 
deed  may  be  unreasonable.  Reynolds 
v.  Reynolds,  74  Vt.  463,  62  A  1038. 
(11)  A  contract  to  deliver  hay  should 
be  performed  before  tho  new  crop  is 
made.  Chapman  v.  Larln,  4  Can.  S. 
C.  349.  (12)  Five  years  is  more  than 
a  reasonable  time  within  which  to 
perform  a  contract  to  pay  money  "as 
soon  as  the  crop  can  be  sold  or  the 
money  raised  from  any  other  source." 
Nunez  v.  Dautel.  19  Wall.  (U.  S.)  660, 
22  L.  ed.  161.  (13)  Where  parUes  to 
a  contract  of  sale  each  stipulated  to 
give  security  for  their  performance 
of  the  contract,  "if  at  any  time  re- 
quired," and  the  vendor  demanded 
security  from  the  purchaser  in  Jan- 
uary, 1852,  and  he  failed  to  furnish 
It  until  March  8,  1862,  the  security 
was  not  presented  within  a  reason- 
able time.  It  appearing  that  the  ven- 
dor, and  also  the  sureties  whom  the 
purchaser  intended  to  furnish,  and 
did  in  fact  subsequently  furnish, 
lived  within  a  few  miles  of  him. 
Blackwell  v.  Fosters,  1  Mete.  (Ky.) 
88 

[b]  A  ooatMMt  to  aiAke  titto  to 
CMl  Mtato  1>]r  »  JnOlolal  sal*  con- 
templates ho  time  for  its  completion 
inconsistent   with   the   due   course  of 


the  process  of  the  law.  Moorhead  v. 
Gibson,  8  Grant  (Pa.)  167. 

8T.  Goiger  v.  Kiser,  47  Colo.  297. 
301,  107  P  267  felt  Cycl:  Sallee  v. 
McMurry.  118  Mo.  A.  2ES,  266,  88 
SW  167  [quot  C^e];  Ooodall  ▼. 
Streeter,  16  N.  H.  »f. 

S8.  Hollls  V.  Libby,  101  Me.  302. 
64  A  621;  Chaj>man  v.  Donnlson 
Paper  Mfg.  Co.,  77  Me.  206. 

[a]  Applioatloa  of  ml*. — ^Defend- 
ants, for  whom  plaintiff  contracted 
to  Invent  and  manufacture  machin- 
ery, must  perform  a  supplemental 
agreement  requiring  the  posting  of 
a  guaranty  within  a  reasonable 
time,  which  would  be  such  time  prior 
to  the  date  fixed  for  the  completion 
of  the  contract  as  would  enable 
plaintiff  then  to  complete.  Burpee  v. 
Quggenheim,  226  Fed.  214. 

89.  Moore  v.  Moore,  1  N.  J.  L. 
416;  McDaniel's  App..  (Pa.)  12  A  164. 

[a]  AvpUeatiOii  of  nUew  On  a 
covenant  to  do  specific  acts,  where 
no  time  is  fixed  for  performance, 
evidence  of  performance  by  a  be- 
quest in  a  will  cannot  be  received. 
Moore  v.  Moore,  1  N.  J.  L.  416. 

30.  O'Donnell  v.  Leeman,  43  Me. 
158,  69  AmD  64. 

81.  O'Donnell  y.  Leeman,  43  Me. 
158,  69  AmD  64. 

88.  Cala  of  laad  see  Vendor  and 
Purchaser  [39  (Tyc  1337]. 

BnlUlng  ooatraota  see  Building 
and  Construction  Contracts   i    120. 

33.  Burlington,  etc,  R.  Ck>.  v. 
Boestler,    15    Iowa    666;    Monarch    t. 


Owensboro  City  R.  Co.,  119  Ky.  9S» 
947,  86  SW  193,  27  KvL.  380  [quot 
Cyc]:    Horacek   v.    Keebler,    6    Nebr 


947,  86  SW  193,  27  KvL.  380  [quot 
Cyc]:  Horacek  v.  Keebler,  6  Nebr 
356;  New  Tork  Mercantile  Nat.  Bank 
v.  Helnse.  76  Mtec.  661,  ISt'NTS  962. 

34.  Buster  v.  Fletcher,  Z2  Ida.  172. 
126  P  226. 

36.  Monarch  v.  Owensboro  City 
R.  Co..  119  Ky.  939.  947,  86  SW  193. 
27  KyL  380  [quot  Cycl;  Allen  v. 
Copper,  22  Me.  133;  mil  t.  MUbum 
School  Dist.  No.  2,   17  Me.  316. 

[a]  Xote  payable  ia  aervloaa. — 
Where  a  contract  In  form  of  a  note, 
but  payable  in  services,  contained  a 
promise  from  the  payee  to  the  maker 
to  "furnish  the  work  within  three 
years,  or  the  note  to  be  void,"  it  was 
held  that  time  was  material,  and  the 
failure  of  the  payee  to  furnish  the 
work  within  the  time  specified  re- 
lieved the  maker.  McClelland  v. 
Coffin,  93  Ind.  466. 

36.  U.  S. — Beck,  etc  Lltli.  Co.  t. 
Colorado  Milling,  etc.,  0>.,  62  Fed. 
700,  3  CCA  248;  Longworth  v.  Tay- 
lor, 16  F.  Caa.  No.  8,490,  3  McLean 
396. 

Ark. — ^Butler  y.  Colaon.  99  Ark.  840. 
138  SW  467. 

Cal. — Beverly  v.  Blackwood,  102 
Cal.  83,  36  P  378;  Ward  v.  Matthews. 
73  Cal.  13.  14  P  604;  Green  t.  CovU- 
laud.  10  Cal.  317,  70  AmD  726. 

Ga. — Taylor  v.  Baldwin.  27  Qa.  438. 
78  AmD  736. 

Ida. — Buster  v.  Fletcher,  22  Ida. 
172,  126  P  226. 


For  later  easea,  deTelopmeata  and  tatmafB.la  tj>e  law  see  oumulativa  AnnotaUons,  sam«  title,  page  and  note  namber. 
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tract  by  express  stipnlation,  it  may  nevertheless  b6 
held  to  have  been  so  intended  from  the  nature  of 
the  contract."  A  new  agreement  extending  the  time 
of  p«iformanee  of  a  contract  is  evidence  that  the 
parties  considered  time  material.^ 

Stotatoiy  provisions.  In  several  joiisdietions  it 
is  provided  by  6tatute  that  time  shall  not  ordinarily 
be  regarded  as  of  the  essence  of  contracts,  unless 
expressly  so  provided.'' 

Modem  mis.    The  tendency  of  the  later  authori- 


ties at  law  as  well  as  in  «ivi^  is  to  regazd  the  ques- 
tion as  one  of  eonstraotion,  to  be  deteimined  by 
the  intent  of  the  parties,*^  and  to  hold  that  time  ia 
not  ordinarily  of  the  essence  of  the  contract  unless 
made  so  by  express  stipulation/'  or  unless  there  is 
aomething  connected  with  the  purpose  of  the  con- 
tract and  the  circumstances  surrounding  it  which 
makes  it  apparent  that  the  parties  intended  that  the 
contract  must  be  performed  at  or  within  the  time 
named.*'    An  express  provision  is  not  necessary  in 


111. — ^Zempel  y.  Hughes,  236  111.  424. 
S6  NB  641;  Morgan  v.  Herrlck,  21  111. 
4S1;  Andrews  v.  Sullivan.  7  111.  127, 
4S   AmD  BS. 

Ind. — Day  t.  Patterson,  18  Ind.  114; 
Swing  v.'Crouse,  S  Ind.  312;  Brum- 
flcld   V.  Palmer,  7  Blaokf.  227. 

Iowa. — Thurston  v.  Arnold.  42  Iowa 
43;  Young  v.  Daniels,  2  Iowa  136,  88 
AmD  477;  Usher  v.  Livermore,  2 
Iowa  117;  Oarretson  t.  Vanloon,  S 
Greene   128,   64  AmD  492. 

Me.— Hill  V.  FUber,  34  Me.  143. 

Md. — Ramaburg  v.  McCalian,  1  QUI 
341. 

Mich. — Moote  V.  Scrlven,  31  Mich. 
600;  Tolta  v.  arummett,  49  Mich. 
4S3.   13  NW  813. 

Miss. — Fletcher  v.  Wilson,  Sm.  & 
M.   Ch.   376. 

Nebr. — Homan  v.  Steele.  18  Nebr. 
<52.    26   NW   472. 

N.  J. — HalSted  v.  Tyng,  18  N.  J. 
Eq.  375;  Huffman  v.  Hummer,  17  N. 
J.  £q.  263. 

N.  T. — Gegen  v.  Pettus,  144  App. 
Dlv.    476,   129   NTS  818. 

N.  C. — Porter  ▼.  White,  128  N.  C. 
42.  38  SB  24;  Scarlett  v.  Hunter,  66 
N.  C.  84;  Bryson  v.  Peak.  43  N.  C. 
310. 

Or. — ^Knott  v.  Stephens,  6  Or.   236. 

Pa. — Haveratlck  v.  Erie  Gas  Co., 
29  Pa.  254;  Bellas  v.  Hays,  6  Berg. 
&  R.  427,  9  AmD  385;  Decamp  v. 
Feay,   6    Serg.  ft  R.   323,   9  AmD  172. 

Wis. — Maltby  r.  Austin,  66  Wis. 
527.   27   NW  162. 

Eng. — Hearne  v.  Tenant.  11  Ves. 
Jr.  287,  83  Reprint  301. 

Ont. — CrossQeld  v.  Gould,  9  Ont  A. 
218. 

»7.  Ga. — Traylor  ▼.  Brlmbery.  i 
Oa.  A.  84,  68  SB  371. 

Oh. — ^Klrby  v.  Harrison,  2  Oh.  St. 
126.   B9  AmD  677. 

Me. — Telegraphone  Corp.  v.  Cana- 
dian Telegrapbone  Co.,  lot  Me,  444, 
69  A   767. 

N.  Y. — New  York  Mercantile  Nat. 
Bank  v.  Helnze,  76  Misc.  661.  116 
NTS  962. 

Pa. — Werterman  v.  Means,  12  Pa. 
97;  Bellas  v.  Hays,  6  Serg.  &  R.  427, 
9  AmD  386. 

Tex. — Houston  v.  Kapner,  41  Tex. 
Civ.    A.    507,    96   SW   1108. 

W.  Va. — Stam  v.  Huffman,  62  W. 
Va.   422.  425,   69   SE  179    [clt  Cyc]. 

Ont. — Matthews  v.  Cragg,  88  U.  C. 
<J.  B.   319.  ^ 

See  Garden  City,  etc.,  R.  Co.  ▼. 
Scott  Counyr,  82  Kan.  796,  803,  109 
P  684   [clt  C^cf. 

[a]  lUaatrafioas, — (1)  Time  will 
be  deemed  of  the  essence  of  the  con- 
tract, wherever  the  benefit  to  accrue 
from  the  consideration  materially 
depends  on  a  strict  performance  In 
point  of  time.  Kirby  v.  Harrison,  2 
Oh.  St.  326,  69  AmD  677.  (2)  Time 
'Will  always  be  regarded  as  material 
where  there  are  not  mutual  remedies. 
Westerman  v.  Means,  12  Pa.  97.  (3) 
Time  becomes  material  in  an  agree- 
ment where  delay  diminishes  the 
value  of  the  thing  contracted  for. 
Bellas  V.  H^ys.  5  Serg.  &  R.  (Pa.) 
427.    9   AmD  386. 

(bl  Vsrol  evldMiee, — ^While  equity 
presumes  that  the  time  of  perform- 
ance named  In  the  contract  is  not 
essential,  yet  this  presumption  may 
be  rebatted  by  parol  evidence,  which 
Is  always  admissible  to  show  that 
time  was  intended  to  be  of  the  es- 
sence of  the  contract.  Thurston  v. 
Arnold,  41  Iowa  41. 

38.  Wlswall  V.  McGowan,  2  Barb. 
270  [all  10  N.  Y.  4651.  See  Monarch 
V.   Owensboro  City   ft.   Co.,   119  Ky. 


939.  947,  85  SW  193.  27  KyL.  380 
Iqnot  Cyc]. 

W.     Bee  statutory  provisions;  and: 

tJ.  S. — Siiyder  v.  Rosenbaum,  216 
U.  S.  261,  SO  SCt>73,  64  L.  ed.- 186 
(Oklahoma  statute). 

Cal. — Bennett  v.  Hyde,  92  Cal.  Ill, 
28  P  104. 

N.  D. — Sunshine  Cloak,  etc..  Co.  v. 
Roquette,  80  N.  D.  141,  163  NW  169, 
I.RA1916E    912. 

Okl.— Mitchell  v.  Probat.  162  P  697: 
Shennera  v.  Adama,  46  Okl.  868,  148 
P  1023;  Wlebener  v.  Peoples,  44  Okl. 
32,  142  P  1016,  AnnCasl916E  748; 
Cooper  V.  Ft.  Smith,  etc.,  JR.  Co.,  28 
Okl.  119,  99  P  786;  SUndard  Lum- 
ber Co.  V.  Miller,  etc..  Lumber  Co., 
21  OU.  617,  96  P  7il;  Snyder  v. 
Stribltng,  18  Okl.  168,  88  P  222;  Puis 
V.  Casey,   18  Okl.   142,    92  P  188. 

S.  D. — Weetem  Town  Site  Co.  v. 
L#amro  Town  Site  Co.,  11  S.  D.  47, 
49,  139  NW  777   [quot  Cyc]. 

[a]  In.  Oeoxgia  it  is  prescribed 
that  time  is  not  generally  of  the  es- 
sence of  the  contract,  out  by  ex- 
press stipulation  or  reasonable  con- 
struction it  may  become  so.  Augusta 
Factory  v.  Mente,  132  Ga.  603.  64  SE 
653. 

40.  Lenon  v.  Mut.  L.  Ins.  Co.,  80 
Ark.  663,  669,  98  SW  117.  8  LRANS 
193,  10  AnnCas  467  ranot  CJycl; 
Cosby  V.  Honaker,  67  W.  Va.  612,  81», 
60  SB  610  [quot  C!ycJ. 

41.  V.  B. — Henderson  v.  McFad- 
den.  112  Fed.  389,  60  CCA  304. 

Ill— -Zempel  v.  Hughes,  236  III.  424, 
86  NE  641. 

Md.— Scarlett  v.  Stein,  40  Md.  612. 

N.  Y. — New  York  Mercantile  Nat. 
Bank  v.  Helnze,  76  Misc.  661,  116 
NYS   962. 

S.  D.— Phillls  V.  Gross,  S3  S.  D. 
418.  141   NW  171. 

<■.  'See  infra  notes  46-48. 

4a  U.  S. — Owen  V.  OUes,  157  Fed. 
826,  86  CX:A  189;  Hull  Coal,  etc.,  Co. 
V.  Empire  Coal,  etc.,  Co..  113  Fed. 
266.  61  CCA  218;  Beck,  etc.,  Lith.  Co. 
V.  Colorado  Milling,  etc..  Go.,  61  Fed. 
700,  3  CCA  248.  See  Mrrtle  M.  Ross, 
160  Fed.  19,  87  CCA  176  {holding 
that  time  was  not  of  the  essence  of 
the  particular  salvage  contract  in- 
volved). 

Ga.-— Traylor  v.  Brimbery,  2  Oa,  A. 
84.  61  SB  171. 

Kan. — Garden  City,  etc.,  R,  Co.  v. 
Scott  County,  82  Kan.  796,  801,  109 
P  684   felt  Cyc]. 

La. — -Watson  v.  Pelbel,  138  La.  375, 
71  S  686. 

Mo. — Carroll  v.  Hassell,  161  Mo.. 
A.  424,  143  SW  815;  Wall  v.  St.  Jo- 
seph Artesian  Ice,  etc.,  Storage  Co., 
112  Mo.   A.   659,    87   SW   574. 

Tex. — Houston  v.  Kapner,  43  Tex. 
Civ.   A.   607,   96   SW   1103. 

Wash. — Virtue  v.  Stanley,  87  Wash. 
167,  151  P  270. 

W.  Va. — ^Lewis  v.  West  Virginia 
Pulp,  etc.,  Co.,  76  W.  Va.  103,  84  SB 
1063. 

a]     "in    coBttaota    fox    woik    or 

II,  and  the  materials  upon  which 
It  is  to  be  bestowed,  a  statement 
fixing  the  time  of  performance  of 
the  contract  is  not  ordinarily  of  Its 
essence,  and  a  failure  to  perform 
within  the  time  stipulated,  followed 
by  substantial  nerformance  after  a 
short  delay,  will  not  Justify  the 
aggrieved  party  in  repudiating  the 
entire  contract,  but  will  simply  give 
him  his  action  for  damages  for  the 
breach  of  the  stipulation."  Beck. 
etc.,  Lith.  Co.  v.  Colorado  Milling, 
etc..  Co..  82  Fed.  700.  703.  3  CCA  248. 

[b]  Mm*  will  be  presumad  to  be 


of  the  essence  of  a  contract  when  it 
is  known  by  both  parties  at  the  time 
it  is  entered  into  that,  without  a 
strict  performance  la  that  respect, 
the  contract  will  not  accomplish  its 
ultimate  object.  Ottumwa  Bridge  Co. 
V.  Corrigan,  261  Mo.  667.  158  SW  39. 
[c]  anpidattoiis  as  to  ttme  liav« 
lM«a  held  esseBtial  in  Jennison  v. 
Leonard,  21  Wall.  (U.  S.)  302,  22  L. 
ed.  539  (contract  to  buy  timber  land 
whose  chief  value  was  the  timber, 
where  the  contract  was  payable  in 
three  annual  Installments,  and  re- 
quired the  cutting  of  aufllcient  tim- 
ber each  rear  to  pay  the  install- 
ments, and  the  malcing  of  monthly 
payments  in  proportion  to  the 
quantity  of  timber  cut);  Emerson  v. 
Slater,  22  How.  (U.  S.)  28,  18  L.  ed. 
360;  Slater  v.  Emerson,  19  How,  (U. 
S.)  224,  16  L.  ed,  626  (in  both  of 
which  eases  a  railroad  contractor 
agreed  with  a  stockholder  of  the  rail- 
road, in  consideration  of  certain  pay- 
ments to  be  made  by  the  latter,  that 
the  road  should  be  completed  by  a 
certain  day);  Thornton  v.  ShetReld, 
etc.,  R.  Co.,  84  Ala.  109,  4  «  197,  6 
AmSR  337  (where  one  executed  an 
instrument  binding  herself  to  convey 
a  right  of  way  to  certain  persons  on 
condition  that  they  should  commence 
the  construction  of  a  railroad  within 
three  months,  and  complete  it 
through  certain  counties  within  three 
years);  Savannah  Ice  Delivery  Co.  v. 
American  Refrigerator  Transit  Co., 
110  Ga.  142,  35  SB  280  (continuing 
the  delivery  of  goods,  payments  to  be 
made  monthly);  King  v.  Radeke,  175 
111.  72.  61  NE  698  [aft  74  111.  A.  8691 
(payment  conditional  on  location  of 
factory  within  sixty  days);  McClel- 
lan  v.  Coflln,  93  Ind.  466  (note  pay- 
able In  services,  to  be  void  in  case 
the  worit  is  nof  furnished  within 
three  years);  Spencer  v.  Burton,  6 
Blackf.  (Ind.)  67  (day  fixed  In  a  lease 
of  real  estate  for  years  on  which  the 
lessee  was  to  have  possession)-  St. 
Louis,  etc.,  R.  Co.  v.  Rlerson,  38  Kan. 
369,  16  P  443  (holding  that  where, 
on  obtaining  Judgment  against  a 
railroad  company  for  damages  for 
failure  to  erect  a  cattle  guarS,  plain- 
tiff agreed  to  accept  less  than  the 
amount  of  the  judgment,  if  it  should 
be  paid  and  the  defect  remedied  • 
within  thirty  days,  time  was  an  im- 
portant element  of  the  agreement; 
and  the  thirty  days  having  elapsed 
without  performance  plalntift  could 
enforce  the  whole  amount  of  his 
Judgment);  Rynson  v.  Pugh,  38  La. 
Ann.  68  (agreement  to  pay  a  note  on 
presentment  on  a  certain  day); 
Watchman  v.  Crook,  5  Gill  &  J.  (Md.) 
239  (building  of  engine,  advance  pay- 
ments to  be  made  weekly);  Carter  v. 
Phillips,  144  Mass.  100,  10  NE  500 
(holding  that,  in  a  contract  for  carry- 
ing on  the  business  of  manufactur- 
ing, purchasing,  and  selling  cloaks 
and  garments,  providing  that  it 
might  be  terminated  by  either  party 
on  giving  sixty  days'  notice  to  the 
other,  and  that  if  terminated  by  one 
named  the  other  should  have  the 
right  to  purchase  the  business  within 
the  said  sixty  days,  time  was  of  the 
essence  of  the  contract  to  purchase); 
Pickering  v.  Greenwood,  114  Mass. 
479  (holding  that,  where  a  written 
contract  provided  expressly  for  the 
doing  of  work  before  a  given  time, 
time  was  of  Its  essence;  and  no  work 
having  been  done  before  that  time  a 
subsequent  offer  to  perform  gave  no 
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Older  to  make  time  of  the  essence  of  the  contract.^ 
Express  stipalatioiiis.  Where  the  parties  to  a  con- 
tract by  ezpr^s  stipulation  make  time  of  its  essence 
such  provision  will  be  enforced  at  law,"  and  by  the 
weight  of  authority  even  in  equity.  But  equity 
will  refuse  to  enforce  an  express  provision  making 
time  of  the  essence  of  the  contract,  when  to  do  so 
would  be  unconscionable;''  so  under  some  circum- 
stances it  will  refuse  to  enforce  a  forfeiture.** 

Effect  of  notice  or  demand.  Although  time  is  not 
made  of  the  essence  of  a  contract  by  express  stipu- 
lation, the  party  to  whom  performance  is  due  may 
make  it  essential  by  a  reasonable  notice  to  perform, 
together  with  performance  or  a  tender  of  perform- 
ance on  his  part;*^  but  such  notice  must  allow  a 
reasonable  time  to  the  other  party  to  perform  and 
can  be  given  only  where  such  other  party  has  been 
guilty  of  unreasonable  or  unnecessary  delay."" 
Option  oontractB.    As  a  general  rule  a  time  fixed 


by  a  contract  within  which  an  (^tion  may  be  exer- 
cised is  to  be  regarded  as  of  the  essence.''^ 

Fluctuating  yalae.  Where  the  subject  matter  of 
the  contract  is  of  speculative  or  fluctuating  value  it 
is  generally  held  that  the  parties  have  intended  that 
time  shaQ  be  of  the  essence.''  But  it  has  been  held 
that, 'Where  the  parties  are  dealing  with  property 
of  a  speculative  character,  they  will  be  regarded  as 
not  having  intended  time  as  of  the  essence  where, 
although  the  day  for  performance  is  past,  they  treat 
the  contract  as  still  subsistent.'" 

Mercantile  contracts.  In  mercantile  contracts, 
such  as  contracts  for  the  manufacture  and  sale  of 
goods  and  the  like,  it  is  generally  held  that  the 
parties  have  intended  time  to  be  of  the  essence  of 
the  contract." 

Belated  contracts.  Where  several  contracts  relate 
to  successive  parts  of  the  same  undertaking,  the 
performance  of  those  later  in  time  being  necessarily 


right  to  compensation) ;  Utley  v.  Wil- 
cox Lumber  Co..  69  Mich.  263,  28  NW 
488   (contract  between  the  owner  of 

?iine  lands  and  persons  who  under- 
ook  to  cut  and  deliver  the  timber  on 
shares,  the  work  to  be  done  by  a 
certain  season);  New  Tork  Mercan- 
tile Nat.  Bank  v.  Heinxe,  TE  Misc. 
E51,  135  NTS  962  /extension  of  con- 
tract and  authorlslna  of  sale  of 
securities);  Kirn  v.  Champion  Iron 
Fence  Co.,  86  Va.  608.  10  8E  88E 
(subcontract  to  furnish  material 
within  sixty  days) ;  Thompson  v.  Mc- 
Pherson,  6  DomLR  867.  4  OntWN 
216,  23  OntWR  226  (sale  of  interest 
in  minina  company). 

id]  ■apnlatloDs  have  Daaa  held 
am  to  make  time  •■■•atlal  in  Paciflo 
Press  Pub.  Co.  v.  Lioofbourow,  129 
Cal.  24.  61  P  944  (contract  for  the 
printing  of  books) ;  Robinson  v. 
Pierce,.  34  Colo,  600,  83  F  624  (agree- 
ment to  refund  purchaser  of  bank 
stock  proportionate  share  of  loss  due 
to  defalcation);  Seaton  t.  TohlU,  11 
Colo.  A.  211,  63  P  170  (agreement  to 
assign  lease  In  case  note  Is  paid  when 
due);  KanopoUa  Land  Co.  v.  Morgan, 
1  Kan.  A.  66,  41  P  206  (payment  in 
printing  at  the  rate  of  a  certain 
amount  per  year  for  four  years);  Nes 
V.  Union  Trust  Co.,  104  Md.  16,  64 
A  310  (release  of  prior  mortgage  be- 
fore date  set  for  delivery  of  bonds); 
Perley  V.  Schubert,  121  App.  Div.  786, 
106  NTS  (93  (furnishing  of  routings 
for  theatrical  productions);  Rosen- 
thal V.  Empire  Brick,  etc.,  Co.,  64 
Misc.  633.  104  NTS  769  (furnishing 
of  mason's  materials  for  the  Con- 
struction of  houses);  Thacker.Wood, 
etc.,  Co.  V.  Mallory,  47  Wash.  670.  68 
P  199  (removal  of  timber  from  state 
land  purchased). 

.*4.  Meier  Dental  Mfg.  Co.  v. 
'Smith,  237  Fed.  663.  160  C»::A  4«. 
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TOrk,  81  Mo.  A.  342. 
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AmD  630. 
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Wilson,  91  Ark.  30,  120  SW  391. 
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612. 
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10  NE  204;   Stow  v.   Russell,   36  111. 


18;  Heckard  ▼.  Sayre,  84  111.  142; 
Morgan  v.  Herrick,  21  III.  481;  Chris- 
man  V.  Miller,  21  111.  227;  Kemp 
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Brown,  10  111.  809. 

Ind. — Spencer  v.  Burton,  S  Blackf, 
67. 
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AmD  477;  Garretson  v.  Vanloon,  8 
Greene  128,  64  AmD  492. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
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Assoc,  90  Hun  166,  36  NTS  737  [rev 
on  other  grounds  167  N.  T.  201,  62 
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78]. 

N.  C. — ^Falls  V.  Carpenter,  81  N.  C 
237,  28  AmD  692. 

Oh.— Kirby  v.  Harrison,  2  Oh.  St. 
326,  69  AmD  677;  Scott  t.  Fields,  7 
Oh.   pt.   II,   90. 

Pa. — Reed  v.  Breedon,  61  Pa,  460; 
Bodine  v.  Gladlng,  21  Pa.  60,  69  AmD 
749;  Westerman  v.  Means,  12  Pa.  97; 
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R.  I. — Hicks  V.  Aylsworth,  18  R.  I. 
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Eng.— Hlpwell  v.  Knight.  4  L.  J. 
Exch.  62;  Lennon  v.  Napper,  2  Sch. 
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58,  26  NW  687. 

48.  Butler  V.  Colson.  99  Ark.  840, 
138  SW  467;  Zempel  v.  Hughes,  286 
III.  424.  86  NE  641. 

40.  Kan. — Roberts  r.  Taw,  62  Kan. 
43,  61  P  409  [rev  9  Kan.  A.  186,  68  P 
490]. 

N.      T. — Wlswall      v.      McGtowan, 


Hoffm.  126  [mod  on  other  grounds  2 
Barb.  270.  and  atr  10  N.  T.  466]. 

Or. — Knott  v.   Stephens,  6   Or.  235. 

Pa — Carr  v.  Henry.  26  Pa.  Co.  257. 

Newfoundl. — March  v.  Newfound- 
land Gtovemmeut,   7  Newfonndl.  558. 

50.  Rousech  V.  Schlndler,  7  Terr. 
L.  92. 

Bl.  U.  8. — ^McConkey  v.  Peach 
Bottom  Slate  Co.,  68  Fed.  880,  16 
C?CA  8. 

Ky.-^mith  v.  Howard,  105  SW  411. 
32  KyL  211. 

N.  T.— -Sage  V.  Hazard,  6  Barb.  17». 

Okl. — Mitchell  V.  Probst,  162  P  897. 

Wash. — Olsen  v.  Northern  SS.  Co, 
70  Wash.  498,  127  P  112. 

W.  Va. — ^Dyer  v.  Duffy,  39  W.  Va 
148.  19  SB  640,  24  LRA  389. 

B.  C. — Lawrance  v.  Pringle.  17  B. 
C.  260,  8  DomLR  684.  21  WestLR  646; 
Morton  v.  Nichola  18  B.  C.  486. 

88.  U.  S. — ^Waterman  y.  Banka 
144  U.  S.  394,  12  SCt  646,  36  L.  ed. 
479. 

Aria. — Bennle  v.  Becker-Frans  Co- 
14  Aria  680.  134  P  280. 

Ida — Olympia  Min.,  etc..  Co.  ▼. 
Kerns,  24  Ida.  481.  186  P  266. 

Mass. — (Goldsmith  v.  Guild.  10  Al- 
len 239. 

N.  T.— Garrett  v.  Cohen.  C3  Misc. 
460.  117  NTS  129.      ^ 

B.  C — Morton  v.  Nlchola,  12  B.  C  9. 
•  Ont. — Crossfleld  v.  Gould,  9  Ont.  A. 
218;  Thomson  v.  MoPherson,  3  Dom 
LR  269.  8  OntWN  791,  81  OntWR  646. 

[a]  miiatr«tloaa<—  (l)  Mining 
claims.  Waterman  v.  Banks,  144  U. 
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Olympia  MIn.,  etc.,  <3o.  v.  Kema  24 
Ida  481,  136  P  266;  Morton  ▼. 
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218. 
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V.  Rhodes,  121  U.  S.  266,  7  SCt  882. 
30  L.  ed.  920;  Norrington  t.  Wright 
116  U.  B.  188,  •  sen  12,  29  L.  ed. 
866;  Jones  v.  U.  S.,  96  U.  8.  24,  24 
L.  ed.  644;  Lovell  v.  Newman,  192 
Fed.  768,  113  CCA  39  [app  dism  227 
U.  8.  412,  33  SCt  876,  67  L.  ed.  6771; 
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Ky. — Monarch  v.  Owensboro  City 
R.  (5o.,  119  Ky.  939,  947,  86  SW  193, 
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331,  26  A  502.  39  AmSR  415;  Scar- 
lett V.  Stein.  40  Md.  612. 

Mass.— Dana  v.  King,   2  Pick.  165. 

N.  T. — Booth  V.  Spuyten  Duyvll 
Rolling-MIU  Co.,  8  Thompa  8b  C 
368    [aff   68   N.   T.   487]. 
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■ala  of  p«nmtaM7  see  Sales  [35 
Cyc  176]. 
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dependent  on  thoae  prior,  time  is  of  the  essenoe, 
although  not  to  specifieally  stated." 

Payment  of  -money.  As  a  general  rale  a  stipula- 
tion for  the  payment  of  money  at  a  pjurticular  time 
will  not  be  regarded  aa  an  essential  part  of  the 
agreement  where  the  default  admits  of  compensa- 
tion;" but  the  rule  is  otherwise  where  the  obvious 
intention  of  the  parties  is  to  require  strict  perform- 
ance," as  where  it  is  stipulated  that  on  failure  to 
pay  an  installment  an  entire  sum  shall  become  due," 
or  where  the  duties  of  a  trustee  depend  on  whether 
or  not  payment  is  made  at  a  date  fixed,"  or  where 
a  provision  is  made  for  entry  of  judgment  in  case 
payment  is  not  made  on  a  date  flzed."* 

Kotiee  of  intention  to  imriit  on  contract.  Where 
time  is  of  the  essence  of  a  contract,  it  is  not  neces- 
sary for  one  party  to  notify  the  other  that  he  will 
treat  the  contract  as  breached  if  not  complied  with 
on  the  date  specified  in  order  to  avail  himself  of  the 
time  stipulation.'^ 

[$  784]  d.  Waiver  of  Deli^.  Although  by  the 
contract  time  is  made  of  its  essence,  the  parties 
may  waive  such  provision  by  a  subsequent  agree- 
ment,** or  by  conduct  indicating  an  intention  to 


regard  the  oontraet  as  still  in  foroe  after  default;** 
but*  a  mere  failure  to  rescind  the  contract  at  the 
expiration  of  the  time  fixed  for  its  performance  is 
not  necessarily  a  waiver.**  If  the  party  prevents 
performance  by  the  other,  he  cannot  insist  on  the 
stipulation."  But  a  party,  by  accepting  such  per- 
formance as  he  can  procure  at  the  time  fixed  in 
the  contract,"  or  by  allowing  or  requiring  the  party 
in  default  to  complete  performance,  does  not  by  so 
doing  waive  his  claim  for  damages  for  delay,  there 
being  no  further  showing  that  the  time  for  perform- 
ance has  been  extended.  Where  there  has  been  s 
failure  to  perform,  matters  which  might  hkve  ex- 
cused a  delay  are  immaterial." 

Mutual  waiver.  Where  both  parties  to  a  contract 
fail  to  perform  their  mutual  covenants  on  the  day 
named,  they  will  be  held  to  have  waived  its  strict 
performance  as  to  time,  although  it  will  be  unim- 
paired as  to  its  effect." 

Written  contract.  The  time  for  performance  of  a 
written  contract  may  be  waived  by  parol.^" 

Option  contract.  The  grantor  of  an  option  who 
prevents  its  exercise  during  the  time  limited  must 
give  a  reasonable  time  for  its  exercise  after  any 
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Engine,  etc..  Works,  87  Ark.  62,  112 
SW   152. 

Cal. — Brookings  Lumber,  etc.,  Co. 
▼.  Manufacturers'  Automatic  Sprink- 
ler Co..  173  Cal.  679,  161  F  266; 
James  J.  Stevlnson  t.  Joy,  164  Cal. 
279,   128  P  761. 

Oa. — ^Klng  V.  Llpsey,  142  Oa.  832, 
83  SB  967;  HolUster  v.  Bluthenthal, 
9  Oa.  A.  176,  70  SE  970;  Oreen 
County  Oil  Co.  v.  McCaw  Mfg.  Co.. 
9  <3a.  A.  89.  42,  70  SB  201  [quot 
Cyc]. 

111.— Marshall  v.  Keaoh,  227  111.  36, 
81  NE  29,  118  AmSR  247,  10  Ann 
Caa  104;  McArthur  Bros.  Co.  t.  Whlt- 
118  C.  J.— 44] 


ney.  202  111.  527.  67  NK  16^  [aff  104 
111.  A.  6701-  Paddock  v.  Stout.  121  111. 
571,  13  NB  182;  Hibernian  Banking 
Assoc.  V.  Bell,  etc..  Coal  Co.,  181 
111.  A.  681;  Flnoh  v.  New  Ohio 
Washed  Coal  Co.,  156  111.  A.  689; 
Smith  y.  Chicago  Sanitary  Dlst.,  108 
111.  A.  69. 

Ind. — Farley  v.  Farley,  14  Ind.  331. 

Md. — Kendrlck  y.  Warren  Bros.  Co., 
110  Ud.  47,  72  A  461;  Pickney  y. 
Dambmann,  72  Md.  173,   19  A  460. 

Mich.— HoUiday  y.  .Wright,  184 
Mich.  608,  96  NW  949;  Knowlson  y. 
Plehl.   180  Mich.   697,    90  NW  415. 

Mo. — Ottumwa  Bridge  Co.  v.  Cor- 
rlgan,  261  Mo.  667,  158  SW  39;  St. 
Clair  v.  Hellweg,  173  Mo.  A.  660,  169 
SW  17;  Carroll  v.  Hassell,  161  Mo. 
A.  424.  143  SW  836;  Cladius  v.  West 
Bnd  Heights  Amusement  Co.,  109  Mo. 
A.  346,  84  SW  854. 

Nebr.— Cadwell  y.  Smith,  83  Nebr. 
667.  120  NW  180. 

N.  Y. — Bnrfeind  v.  People's  Surety 
Co.,  139  App.  Dly.  762.  124  NTS  386 
faff  203  N.  Y.  602  mem,  96  NB  1111 
mem];  Montant  v.  Moore,  135  App. 
tHy.    384,    120   NTS    656. 

Pa. — Welsh  y.  Dick,  236  Pa.  155. 
84  A  769;  Shallenberger  v.  Standard 
Sanitary  Mfg.  Co.,  223  Pa.  220.  72  A 
500;  Price  v.  Beach,  20  Pa.  Super. 
291;  Kunkel  y.  Roberts,  16  Pa.  Dlst. 
179;  Hertgon  y.  Reed.  18  Pa  Dlst. 
157,   20  LancLRev   348. 

Vt.— Douglass  y.  Morrisville,  89  Vt. 
393.  95  A  810. 

Va. — Campbell  v.  Alsop,  116  Va.  89, 
81  SB  31;  Virginia,  etc.,  R.  Co.  y. 
Henlnger,   110  Va.  301.  67  SB- 186. 

Wash. — Sledge  y.  Arcadia  Orchards 
Co.,  77  Wash.  477,  137  P  1051;  Rloh- 
ardaon  y.  Sears,  74  Wash.  499,  183  P 
1010. 

W.  Va.— Buskirk  v.  Pecic  57  W. 
Va.   860,  60  SB  432. 

Man. — ^Fortler  y.  Shirley,  2  Man. 
269. 

Que. — ^Malo  y.  Roy,  8  DomLR  431. 

"Undoubtedly  parties  may  agree 
that  time  shall  be  of  the  essence  of 
their  contract  and.  the  proper  legal 
conditions  existing,  may  stipulate 
for  damages  and  the  measure  of 
them,  but  they  may  subsequently 
change  their  ylews  and  requirements 
and  consider  that  performance  within 
the  stipulated  time  Is  unimportant." 
Maryland  Steel  Co.  v.  U.  S.,  235  U.  S. 
461,  458,  36  SCt  190.   69  L.  ed.  312. 

e4>  Bounds  y.  Hickerson.  26  Tex. 
Ciy.  A.  608.  63  SW  887. 

es.  U.  S.— King,  etc.,  Mfg.  Co.  v. 
St.  Louis.  43  Fed.  768.  10  LRA  826 
[app  dlsm  149  U.  S.  789  mem.  18  SCt 
1044  mem.  37  L.  ed.  960  mem]:  Bd- 
Ward  P.  Fonder  Co.  y.  U.  S..  48  Ct. 
CI.  198;  N^w  Jersey  Fdy..  etc.  CO.  y. 


U.  S.,   44  Ct.  CI.   178. 

Cal. — Ward  v.  Matthews,  78  Cat 
IS.   14  P  604. 

D.  C. — District  of  Columbia  v. 
Camden  Iron  Works,  15  App.  198  [alf 
181  U.  S.  463,  21  SCt  680,  45  L.  ed. 
9481. 

Oa.— Hollister  v.  Bluthenthal,  9  Oa. 
A.  174,  70  SB  970;  Stlmpson  Comput- 
ing Scale  Co.  y.  Taylor,  4  Oa.  A.  567, 
61  SB  1131. 

111. — Lehmann  y.  Warren,  209  111. 
264,  70  NB  800  [aif  110  III.  A.  2981; 
McArthur  Bros.  Co.  v.  Whitney,  202 
III.  627,  67  NB  163;  Chicago  y.  Dufty. 
117  111.  A.  261  [afr  218  111.  242,  76 
NB  912];  Chicago  Sanitary  Dlst.  y. 
McMahon,  etc..  Co.,  110  111.  A.  610. 

Kan. — Ritchie  .v.  Topeka  91  Kan. 
615.   621,   188  P  618    [clt  Cyc]. 

Md. — Reea  y.  Logsdon,  68  Md.  93, 
11  A  708. 

N.  T.— Dannat  y.  Fuller.  120  N.  T. 
554.  24  NB  815;  Pitts  y.  Dayey,  40 
Misc.  96.  81  NYS  264;  H.  O.  Vogel 
Co.  y.  Standard  Cordage  Co.,  118  NYS 
343;  Mehrle  v.  American  Bridge  Co., 
116  NYS  724  [aft  134  App.  Dlv.  970 
mem,  119  NYS  1136  mem];  New  York 
Metal   Ceiling   Co.   y.    Raub,    86    NYS 

Wash. — Spina  v.  Arcadia  Orchards 
Co.,    73   Wash.    44,    131 'P   218. 

W.  Va. — McDonald  v.  Cole,  46  W. 
Va.  186,  32  SB  1033. 

Wis. — Case  v.  Beyer,  142  Wis.  496, 
126  NW  947, 

Ont. — Kelly  y.  Nepigpn  Constr.  Co.. 
8  DomLR  116,  4  OntWN  279,  28  Ont 
WR   298. 

See  Portland  First  Nat.  Bank  y. 
Carroll,  38  Mont.  802,  88  P  1012 
(where  the  delay  was  held  not  to 
have  been  caused  by  the  party). 

ee.  Oarfleld.  etc.,  C!oal  Co.  y. 
FItchburg  R.  Co.,  166  Mass.  119,  44 
NE  119. 

07,  U.  S. — Northwestern  Steam 
Boiler,  etc.,  Co.  v.  Great  Lakes  En- 
gineering Works,  181  Fed.  88,  104 
CCA   62. 

Ala — Bellvlew  Cemetery  Co.  v. 
Faulks,  6  Ala  A.  137.  60  S  461. 

Cal. — ^Bryson  v.  McC^ne,  121  C^t. 
153.    63    P   637s 

Mich. — Jcfltnson  v.  Henry,  127  Mich. 
648.    86  NW   1027. 

.  N.  Y. — Reading  Hardware  Co.  v. 
New  York,  129  App.  Dly.  292,  118 
NYS  331:  Weeks  y.  Trinity  Church, 
66  App.   Dlv.    195,   67   NYS   670. 

Vt. — ^Porter  v.  Stewart,   1  Vt.  44. 

68.  Munson  y.  James  Smith 
Woolen  Mach.  Co.,  118  AiK>.  Dlv.  398, 
103   NYS   502. 

ee.  Cadwell  v.  Smith,  83  Nebr. 
567.    120   NW   130. 

70.  Opsjon  y.  Bngebo,  73  Wash. 
324,  131  P  1146. 
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obstraetion  that  he  has  interposed  is  removed." 

Effect  of  waiver.  Where  a  atipulation  for  per- 
formanoe  at  a  partlcnlar  time  has  been  waived,  the 
party  in  whose  favor  the  waiver  operates  is  there- 
after bound  only  to  perform  within  a  reasonable 
time,'*  except  in  a  case  where  there  has  been  a 
speciflo  extension  of  time,  in  which  case  it  is  held 
that  the  new  time  fixed  becomes  of  the  essence,  as 
was  the  case  in  the  original  contract."  So,  where 
the  time  fixed  by  the  contract  for  performance  is 
permitted  to  pass,  both,  parties  concurring,  the  time 
of  performance  thereafter  becomes  ind^nite,  and 
one  party  cannot  rescind  until  full  notice  and  a 
reasonable  time  for  performance  is  given.'*  Where 
a  delay  has  been  occasioned  by  one  party,  the  other 
party  may  be  regarded  as  having  an  additional  time 
for  completion  at  least  equivalent  to  the  period  of 
delay,"  being  held  to  performance  within  a  reason- 
able time  under  the  circumstances."  For  example, 
in  the  case  of  the  imposition  of  extra  work  under 
the  contract,  extra  time  must  be  allowed  therefor 
in  the  absence  of  contrary  agreement."  Waiver  of 
strict  performance  as  to  time  does  not  prevent  the 
party  not  in  default  from  recovering  for  breach  of 
other  stipulations  of  the  contract." 

[$  785]  e.  Acceleration  of  Thae  for  Perform- 
ance. A  provision  in  a  contract  to  the  effect  that 
on  the  default  in  payment  of  deferred  installments 
of  purchase  money  the  entire  sum  is  to  become  due 
does  not  apply  to  a  default  as  to  the  first  install- 
ment."   A  provision  in  a  loan  agreement  whereby 


on  default  in  payment  of  interest  the  whole  ptin- 
eipal  is  to  become  due  may  be  enforced,  in  the 
absence  of  mistake,  accident,  or  th£  lender's  own 
default;^  an4  this  would  be  true  even  if  the  lender 
was  obliged  to  ask  the  equitable  assistance  of  the 
court  in  proceedings  to  collect  the  entire  principal 
sum  as  due  because  of  the  default,  since  the  right 
to  enforce  such  provision  for  prompt  payment  of 
interest  is  part  of  the  real  security  for  the  loan." 
Under  such  a  contract,  however,  the  entire  amount 
is  not  rendered  due  and  payable  by  a  notice  that 
the  creditor  will  demand  payment  of  the  entire 
amount  unless  accrued  interest  is  paid  where  such 
payment  is  made.^ 

[i  786]  5.  Stsiot  and  Sn1»Uiitita  Perfonaanoe. 
Performance  as  a  condition  precedent  to  a  recovery 
on  the  contract  must,  according  to  the  rule  of  the 
common  law,  be  strict  performance  in  accordance 
with  the  terms  of  the  contract."  This  rule  has 
been  relaxed  in  some  jurisdictions,  and  where  there 
has  been  a  substantial  performance  of  the  eontract 
by  one  party,  which  is  of  benefit  to  the  other  and 
the  benefits  of  which  are  retained  by  him,  it  has 
been  held  that  there  may  be  a  recovery,  by  the 
party  substantially  performing,  of  the  eontract 
price,  as  in  the  case  of  strict  performance,  but  sub- 
ject to  the  right  of  the  other  party  to  recoup  the 
damages  occasioned  to  him  by  the  defects  iii  per- 
formance, or  to  recover  such  damages  in  a  separate 
action.**  Further,  recovery  may  be  had  on  a  quan- 
tum meruit  where  services  have  been  rendered  or 


71.  Blodgett  V.  Lianyon  Ztno  Co., 
120  Fed.  893.  58  CCA  79. 

TB.  U.  8. — Maryland  Steel  Co.  v. 
V.  S.,  48  Ct.  CI.   SO. 

Kan. — Knipe  v.  Troika,  92  Kan.  549. 
141   P   557. 

Mo. — Lapsley  v.  Howard,  119  Mo. 
489.    24    SW    1020. 

N.  T.— Mann  ▼.  Maurel,  12e  NTS 
731. 

Pa. — Burchfleld  v.  Alpha  Process 
Co.,  45  Pa.  Super.  254  (holdlngr  that, 
where  the  time  fixed  by  a  contract 
within  which  the  agreement  la  to  be 
carried  out  is  permitted  to  pass,  both 

Parties  concurring:,  the   time  of  per- 
ormance     thereafter     becomes     in- 
definite). 

73.  Bishop  V.  Jackson,  29  N.  T. 
Super.  287:  Hick  v.  Laldlaw,  22  Man. 
96,  2  DomLR  460,  20  WeatLR  479. 

[a]  After  ymim  ot  time  fixed  the 
work  must  be  prosecuted  with  due 
diligence.  Bishop  v.  Jackson,  29  N. 
T.  Super.   287. 

74.  Ward  v.  Matthews,  73  Cal.  IS, 
14  P  604;  Burchfleld  v.  Alpha  Pro- 
cess Co.,  46  Pa.  Super.  264-  Norman 
V.  McMurray,  10  DomLR  767,  4  Ont 
WN  1266,  24  OntWR  682;  Municipal 
Constr.  Co.  v.  Reg.,  (Sask.)  2  DomLR 
690,   20   WestLR   406. 

75.  McGowan  v.  American  Pressed 
Tan  Bark  Co.,  121  U.  8.  676,  7  SCt 
1316,  80  L.  ed.  1027:  Callahan  Constr. 
Co.  ▼.   U.  8.,  47  Ct.  CI.  229. 

7a  Smith  V.  U.  S.,  48  Ct.  CI.  238: 
Starr  v.  Greifory  Cons.  Mln.  Co.,  6 
Mont.  491,  13  P  198;  Starr  v.  Gresory 
Cons.  Mln.  Co.,  6  Mont.  486,  13  P  195. 

77.  Texas,  etc.,  R.  Co.  v.  Rust,  19 
Fed.  239;  Baasen  v.  Baehr,  7  Wis. 
616. 

78.  Wlgrifln  V.  Marsh  Lumber  Co., 
(W.  Va.j    87   SE  194. 

7*.  McDonald  v.  Rlm^s,  187  Ga. 
732.   74   SE  266. 

SO.  Roche  V.  Hiss,  84  N.  J.  Bqi 
242.    93   A   804. 

81.  Roche  V.  Hiss,  84  N.  J.  Bq. 
242.   93   A  804. 

89.  Lasher  v.  Union  Central  L. 
Ins.  Co..  116  Iowa  231.  88  NW  37B. 

83.  U.  S. — Norrington  v.  Wright. 
116  U.  S.  188.  6  SCt  12.  29  L.  ed.  366; 
National  Surety  Co.  v.  Long,  125  Fed. 
887.   60  CCA  623. 


Colo. — Lombard  v.  Overland  Ditch, 
etc.,  Co.,  41  Colo.  268,  266,  92  P  696 
felt  Cyc]. 

Conn. — Leonard  v.  Dyer,  26  Conn. 
172,  68  AmD  882.  See  Pratt  v.  Dun- 
lap,  86  Conn.  180,  82  A  196  (recog- 
nizlng  rule). 

Fla. — Stevens  v.  Ambler,  89  Fla. 
676,  28   S  10. 

111. — Turner  v.  Osgood  Art  Color- 
type  Co.,  228  111.  629,  79  NB  S06: 
Leopold  V.  Salkey,  89  111.  412;  SI 
AmR  98;  Hilton  v.  Oakea.  148  111.  A. 
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ky.— Kahn  v.  Simons,  14  KyL  201. 

Me. — ^AUen  v.  Cooper,  22  Me.  183; 
Hill  v.  Millbum  School  Dist.  No.  2, 
17  Me.  316. 

N.  H. — Newmarket  Iron  Foundry 
V.  Harvey,  23  N.  H.  MS;  Bruce  v. 
Snow.  20  N.  H.  484. 

N.  T.— Dauchy  v.  Draka,  86  N.  T. 
407  [aff  9   Daly  81]. 

N.  C. — McCurry  v.  Purgason,  170 
N.  C.  463,  87  SB  244;  DuU  v.  Cowles. 
52  N.  C.  290,  76  AmD  463. 

Or. — White  -v.  Price,  66  Op.  876, 
108  P  776. 

Va.— Baltimore,  etc.,  R.  Co.  v. 
Polly,    14    Gratt.    (56   Va.)    447. 

Bng. — Forman  &  Co.  Proprietary, 
Ltd.  V.  The  Liddesdale.  [19001  A.  C. 
190;  Hlbbert  v.  Shee,  1  Campb.  113; 
Farrer  ▼.  Nightingal,  2  Bsp.  639; 
Lord  V.  Stephens,  1  T.  &  C.  Bxch.  222. 

Can. — ^Bender  v.  Carrier,  16  Can.  S. 
C.  19. 

B.  C. — Harris  v.  Westholme,  li 
DomLR  640. 

[a]  XllnatrattOBS.— (1)  Where  a 
maker  of  machines  agreed  with  a 
newspaper  advertising  agent  that  the 
latter  slxould  insert  the  former's 
advertisement  in  such  papers  as 
would  take  their  pay  In  machines, 
and    the   agent    instead    of   so   doing 

filaced  the  advertisement  in  papers 
n  which  he  owned  space,  It  was  held 
a  noncompliance  with  the  agreement, 
which  precluded  a  recovery.  Allen 
V.  Pierpont.  22  Fed.  582.  23  Blatchf. 
38.  (2)  Where  plaintiff  contracted 
to  do  advertising  for  defendant  in 
one  thousand  and  8ev.enty-flve  news- 
papers, the  advertisement  to  be  set 
up  In  a  certain  style,  under  the  head 
of  new  advertisements,  and  the  ad- 


vertlsemont  was  inserted  in  one 
thousand  and  twenty-two  papers.  In 
two  hundred  and  thirty-three  of 
which  the  directions  as  to  style  and 
typo  were  not  compiled  with,  in  two 
hundred  and  ninety-one  of  which 
they  were  only  partly  complied  with. 
and  in  half  of  which  the  Insertion 
was  not  under  the  head  of  new  ad- 
vertisements, and  It  appeared  that 
the  atyle  and  position  were  ot  imt 
portance,  it  was  held  that  plaintiif 
had  not  complied  with  Ms  contract, 
and  that  It'waa  Immaterial  that  the 
position  given  to  the  advertisement 
was  better  than  that  agreed  on. 
Dauchey  v.  Drake,  86  N.  T.  407  [all  9 
Daly  81].  (3)  Where  defendant  agreed 
to  pay  plaintifl!  a  certain  sum  for 
procuring  relinquishment  of  «  claim 
of  a  homestead,  so  that  his  son  might 
enter  on  it.  on  condition  that  no  con- 
test was  filed  before  a  certain  date, 
and  such  contest  was  filed,  no  re- 
covery could  be  had  Q;r  defendant  on 
the  agreement,  although  the  with- 
drawal of  the  contest  was  procured, 
and  although  the  son  entered  on  the 
land  and  nught  be  liable  for  the  rea^ 
sonable  value  of  the  services.  White 
v.  Price.  66  Or.  876.  108  P  776. 

8*.  Omaha  Water  Co.  v.  Omaha. 
156  Fed.  922,. 86  CCA  64.  See  North- 
western Theatrical  Assoc,  v.  Hanni- 
gan.  218  Fed.  359,  134  CCA  167  (fol- 
lowing New  York  rule) ;  Pratt  v.  Mc- 
Coy. 128  La.  570,  64  S  1012;  Desmond- 
Dunne  Co.  V.  Friedman-Doscher  Co.. 
162  N.  T.  486,  56  NB  996  raff  16  App. 
Div.  141,  46  NTS  1111;  Lindeberg  v. 
Hodgens.  89  Misc.  464.  162  NTS  229: 
Boyd  V.  Klingman,  88  Misc.  742.  67 
NTS  148;  Porus  v.  Handelman,  107 
NTS  619;  Levin  v.  Hendelman.  107 
NTS  618;  Baldinger,  etc.,  Mfg.  Co.  v. 
•^hriat.  105  NTS  193:  Frank  v.  Man- 
del,  107  NTS  116;  Columbian  Lyceum 
Bureau  v.  Sherman,  19  N.  D.  68,  121 
NW  766. 

"It  is  well  settled  that  suhetantlal 
performance  of  a  contract  by  one 
party  coupled  with  retention  of  the 
benefits  thereof  by  the  other  will  au- 
thorize an  action  by  the  former  to 
recover  the  contract  compensation: 
that  in  such  case  recovery  may  be 
had   upon   an  averment   of  full  per- 


For  later  cases,  devalopmsnts  and  chanfM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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material  famiahed  in  an  honest  endeavor  to  pei^ 
form  a  contract,  which  are  not  a  compliance  with 
the  terms  of  the  oontract,  yet  are  in  some  degree 
beneficial  to  the  other  party.**  In  this  connection, 
it  should  be  noted  that  there  are  eases  which  hold 
that  a  recovery  of  the  contract  price  may  be  had  in 
case  of  substantial  performance,  but  which  apply 
the  term  "substantial  performance"  as  meaning  a 


formance  though  the  proof  falls 
short  of  showing  It;  and  that  the 
remedy  of  the  latter  is  by  counter- 
claim for  his  damages  or  by  an  In- 
dependent action  before  he  la  sued." 
Omaha  Water  Co.  v.  Omaha,  156  Fed. 
«22.  926,  86  CCA  54. 

[a]  »— om  fo>  ml*.— "When  one 
has  received  the  benefits  of  substan- 
tial performance  by  the  other  with- 
out paying  the  price  agreed  upon, 
and  ne  cannot  or  does  not  return 
these  benefits,  it  is  manifestly  unjust 
to  permit  him  to  retain  them  with- 
out paying,  or  doing  as  he  promised. 
In  order  to  avoid  such  an  Injustice, 
the  party  who  has  substantially  per- 
formed may  enforce  specific  perform- 
ance of  the  Qovenants  of  tne  other 
party,  or  may  recover  damages  for 
their  breach  upon  an  averment  of 
performance,  without  proof  of  com- 
plete falflllment,  while  the  other 
party,  on  the  other  hand,  may  by  an 
Independent  action  before  he  Is  sued, 
or  by  a  counterclaim  after  com- 
mencement of  a  suit  against  him, 
recover  from  the  first  party  the  dam- 
ages which  he  has  sustained  by  the 
latter's  failure  to  completely  fulfill 
his  covenants."  St.  Charles  v. 
Stookey,  164  Fed.  772,  776.  86  CCA 
494. 

[b]  After  oaa  party  has  psr- 
f  oriBsd  the  ooatiaot  la  a  aalMrtaaitlal 
parti  and  the  other  party  has  ac- 
cepted and  had  the  benefit  of  the 
part  performance,  the  latter  may 
thereby  be  precluded  from  relying  on 
the  performance  of  the  residue  as  a 
condition  precedent  to  his  liability. 
In  such  case  he  must  perform  the 
contract  on  his  part,  and  must  rely 
on  his  claim  for  damages  in  respect 
of  the  defective  performance.  Ox- 
ford V.  Provand.  L.  R.  2  P.  C.  186, 
6  Moore  P.  C.  N.  8.  160,  16  Reprint 
472;  Carter  v.  Scargill,  t,.  R.  10  Q.  B. 
564;  Behn  v.  Bumess,  3  B.  &  S.  761, 
113  ECL  761,  122  Reprint  281.  6  BRC 
492:  Graves  v.  Legg,  9  Exch.  709,  166 
Reprint  304;  Ellen  v.  Topp,  6  Exch. 
424.   16S  Reprint  609. 

[c]  "Vadev  Ui*  common -law  mle 
the  express  stipulations  of  the  con- 
tract were  required  to  be  strictly 
performed,  and  a  substantial  compli- 
ance with  its  terms  was  not  sufll- 
cient.  This  rule  has  been  much  re- 
laxed of  late,  and  under  the  recent 
decisions  of  most  of  the  courts  of 
this  country,  the  performance  of  this 
contract  Is  not  In  all  cases  required 
to  be  literal  and  exact.  The  more 
equitable  rule  has  been  generally 
adopted,  which  t>ermItB  a  recovery  by 
one  who  in  good  faith  attempts  to 
perform  his  contract,  and  does  so  sub- 
stantially, although  there  may  be  a 
slight  deviation,  or  some  technical 
and  unimportant  omission  or  defect." 
Denton  v>  Atchison,  34  Kan.  438,  441. 
8  P  760. 

inaavM  of  dsoiuwsa  for  dsfeotfv* 
psrfonnaae*  see  Damages  [13  Cyc 
168]. 

M»eoveij  oB  vnaiitiiin  memlt  gsn- 
•raUr  see  Work  and  Labor  [40  Cyc 
2824]. 

88.  tr.  8. — St.  Charles  v.  Stookey, 
164  Fed.  772,  86  CCA  494;  Kauffman 
V.  Raeder,  108  Fed.  171,  47  CCA  278, 
46  LRA  247. 

Ala. — Oeorgia  Pine  Lumber  Co.  v. 
Central  Lumoer,  etc.,  Co.,  6  Ala.  A. 
211,  60  8  613. 

Conn. — Pinches    v.    Swedish   Evan- 

felical  Lutheran  Church,  66  Conn. 
83.   10  A  264. 

Hawaii. — Cobb  v.  Makee,  1  Hawaii 
86. 

IIL — ^Peterson  v.  Pusey,  287  111.  204, 
8«  NE  693. 

Ind. — ^Major,   v. .  UcLester,    4    Ind. 


full  performance  according  to  the  fair  intent  of  the- 
contract.** 

In  eQiiity  it  has  always  been  held  that,  where  the' 
contract  is  substantially  performed,  the  party  may 
recover  as  for  a  complete  performance,  less  such 
damages  as  the  other  party  may  have  been  put  to 
by  reason  of  the  matters  not  performed.*^ 

BvUding  ooatrMts  form  a  well  recognized  excep- 


591;  McKlnney  v.  Springer.  3  Ind.  59, 
64  AmD  470;  Chance  v.  Clay  County, 
6  Blackf.  441,  36  AmD  131;  Johnson 
V.  Heaton.  28  Ind.  A.  476,  61  NE  969. 

Iowa. — Davis  v.  Fish,  1  Greene  406, 
48  AmD  387. 

Ky. — Escott  V.  White,  10  Bush  169; 
Morford  v.  Mastin,  6  T.  B.  Mon.  609, 
17  AmD  168;  Tandy  v.  Hatcher,  9 
KyL  160. 

La. — Provost  v.  Carlln,  28  La.  Ann. 
696. 

Me. — Skowhegan  Water  Co.  v. 
Skowhegan  Village  Corp.,  102  He. 
323,  66  A  714;  White  V.  Oliver,  36  Me. 
92;  Norrts  v.  Windsor  School  Dlst. 
No.  1,  12  Me.  293,  28  AmD  182;  Hay- 
den  V.  Madison,  7  Me.  76. 

Md.— Baltimore  v.  Kinleln,  118  Md. 
336.  344,  84  A  483  [cit  Cyc]. 

Mass. — Powell  v.  Howard,  109 
Mass.  192;  Moulton  v.  McOwen,  103 
Mass.  687;  Smith  v.  Lowell  First 
Cong.  Meetinghouse.  8  Pick.  178; 
Hayward  v.  Leonard,  7  Pick.  181,  19 
AmD  269. 

Mo. — ^Moore  v.  H.  Oaus.  ate,  Mfg. 
Co.,  113  Mo.  98.  20  SW  976;  Williams 
V.  Porter,  51  Mp.  441. 

Mont. — Waite  v.  Shoemaker,  50 
Mont.  264,  146  P  736. 

N.  H.— Wadleigh  v.  Sutton,  6  N.  H. 
16,   23   AmD   704. 

N.  Y. — Title  Guarantee,  etc.,  Co.  v. 
Pam.  156  NTS  333;  Asbestos  Plaster- 
ing Co.  V.  Norcrosa  Bros.  Co.,  163 
NTH  681;  Jewell  v.  Schroeppel,  4 
Cow.  564. 

N.  C— Indian  Mountain  Jellico  Coal 
Co.  V.  Asheville  Ice,  etc.,  Co.,  134 
N.  C.  674,  681,  47  SB  116  [cit  Cyc]. 

Vt. — VJles  V.  Barre,  etc..  Tract.. 
etc.,  Co.,  79  Vt.  311,  66  A  104;  Kelloy 
V.  Bradford,  33  Vt.  35;  Oilman  v. 
Hall,  11  Vt.  610,  34  AmD  700. 

Wis. — Manitowoc  Steam  Boiler 
Works  V.  Manitowoc  Glue  Co.,  120 
Wis.  1,  97  NW  616;  Green  v.  Gilbert, 
21  Wis.   395. 

Eng. — Basten  v.  Butter,  7  Bast 
479,  103   Reprint  186. 

Sask. — Webber  v.  Copennan,  6  Saak. 
L.  262;  Fuerster  v.  Aebig,  27  West 
LR  18. 

[a]  Slaatrattoas. — (l)  Where  there 
has  been  no  Intentional  departure 
from  the  contract  or  failure  of  per- 
formance, but  the  party  has  acted  in 
good  faith,  endeavoring  to  fulfill  it 
according  to  its  terms,  in  case  of 
failure  of  full  performance  he  may 
recover  what  his  services  are  actu- 
ally worth,  less  the  damage  caused 
by  such  failure.  Veazle  v.  Bani^or, 
61  Me.  609;  Knowlton  v.  Plantation 
No.  4,  14  Me.  20;  Norrls  v.  Windsor 
School  Dlst.  No.  1,  12  He.  293,  28 
AmD  182;  Snow  v.  Ware,  13  Mete. 
(Mass.)  42;  Wadleigh  v.  Sutton,  6 
N.  H.  15,  23  AmD  704.  (2)  Where  a 
plain  tifC  declares  on  a  special  agree- 
ment and  also  on  the  common  counts, 
he  may  at  the  trial  waive  the  special 
agreement  and  proceed  on  the  com- 
mon counts.  And  where  the  evidence 
Is  sufficient  to  support  the  general 
count,  supposing  he  had  not  declared 
on  the  special  agreement,  he  Is  en-, 
titled  to  recover  on  such  general 
count  without  any  attempt  to  prove 
the  special  agreement.  And  It  seems 
that  defendant  may  In  such  case  give 
the  special  agreement  In  evidence  In 
order  to  lessen  the  quantum  of  dam- 
ages, but  if  It  is  offered  merely  to 
defeat  the  action  by  showing  a  fail- 
ure of  performance  on  the  part  of 
plaintiff,  it  Is  immaterial  and  may  b« 
rejected.  Llnningdale  v.  Livingston, 
10  Johns.  (N.  Y.)  36.  (3)  Where  a 
large  amount  of  work  was  done  In 
the  grading  of  a  street  under  a  writ- 
ten contract,  variant  from  that  aris- 
ing out  of  the  proposal  and  speai4ca> 


tions,  which  alone  was  authorized  by 
the  municipality,  it  was  held  that  the 
work  was  not  done  under  any  con- 
tract, but  was  done  at  large,  and 
that  there  was'  no  ground  for  a 
quantum  meruit,  as  there  was  noth- 
ing from  which  a  request  could  be 
implied  in  law.  Bonesteel  v.  New 
York,  22  N.  Y.  162.  (4)  Where  de- 
fendant agreed  to  buy  all  the  fruit 
raised  by  plaintiff  and  delivered  at 
its  works,  at  a  uniform  price  per 
pound,  and  as  the  fruit  ripened 
plaintiff  delivered  and  defendant  ac- 
cepted quantities  from  time  to  time, 
but  defendant'  declined  to  pay  for 
any  until  the  whole  was  delivered, 
whereupon  plaintiff  discontinued  de- 
livering and  sued  for  the  price  of 
that  delivered,  it  was  held  that  the 
action  was  maintainable.  Veerkamp 
V.  Hulburd  Canning,  etc.,  Co.,  68  Cat. 
229.    41   AmR   866. 

86.  Vlles  V.  Barre,  etc.,  Tract., 
etc.,  Co..  79  Vt.  311,   65  A  104. 

[a]  Bsdatons  of  this  chazaotsr^— 
Peterson  v.  Hubbard,  2  Cal.  Unrep. 
Cas.  607,  9  P  106;  Flnegan  v.  L'Engle, 
8  Fla.  413;  Merchants'  Bldg.  Impr. 
Co.  V.  Chicago  Exch.  Bldg.  Co.,  106 
111.  A.  17  [aft  210  111.  26.  71  NB  22. 
102  AmSR  146];  Missouri  Pacific  R. 
Co.  V.  Tygard,  84  Mo.  263,  64  AmR 
97;  Hovey  v.  Pitcher,  13  Mo.  191; 
Line  v.  Mason,  67  Mo.  A:  279;  Lewis 
V.  Thomas,  9  Mo.  A.  573;  Glens  Falls 
Mach.  Works  v.  Robinson,  163  App. 
Dlv.  920.  138  NTS  386;  Gompert  v. 
Healy,  149  App.  Dlv.  198,  183  ^NYS 
689;  Williamson  v.  Bennett,  27  Oh. 
Clr.  Ct.  681;  Bailey  v.  Wayman,  201 
Pa.  249,  60  A  767;  Gallagher  v.  Phila- 
delphia, 9  Pa.  Super.  498,  43  WklyNC 
499;  Woodford  v.  Kelley,  18  S.  D.  616, 
101  NW  1069;  Drew  v.  Goodhue,  74 
Vt.  436,  52  A  971;  Manning  v.  Ft. 
Atkinson  School  Dlst.  No.  6,  124  Wis. 
84,  102  NW  356;  Journal  Co.  v.  Simon, 
112  Wis.  648,  88  NW  580;  Meincke  v. 
Falk,  61  Wis.  628,  21  NW  786,  50 
AmR  167. 

87.  U.  S. — Northwestern  Theat- 
rical Assoc.  V.  Hannlgan,  218  Fed. 
S6».   134   CCA  167. 

111.— Page  V.  Greeley,  76  III.  400; 
Stewart  v.  Metcalf,  68  III.  109. 

Iowa. — Van  Ornian  v.  Merrill,  27 
Iowa  476. 

Me. — ^Portland,  etc.,  R.  Co.  v.  Grand 
Trunk  R.  Co.,  63  Me.  90. 

Md. — Foley  v.  Crow,  37  Md.  61. 

Mass. — Gleason  v.  Smith,  9  Cush. 
484.  67  AmD  62;  Hayward  v.  Leonard. 

7  Pick.  181,  19  AmD  269. 

Mo. — Patterson  V.  Judd,  27  Mo.  663; 
Hovey  v.  Pitcher,  13  Mo.  191. 

N.  T. — Heckmann  v.  Pinkney,  81 
N.  T.  211:  Woodward  v.  Fuller.  80  N. 
Y.  312;  Phillip  V.  Gallant,  62  N.  Y. 
266;  North  American  Wall  Paper  Co. 
V.  Jackson  Constr.  Co.,  167  App.  Div. 
779,   163   NTS   204. 

Oh. — Goldsmith  v.  Hand,  26  Oh.  St. 
101-  Rees  V.  Smith,  1  Oh.  124,  IS 
AmD  699. 

Tenn. — Tennessee  Coal,  etc.,  Co.  v. 
Wilson,  (Gh.)  46  SW  342;  Porter  v. 
Woods,  3  Humphr.  56,  39  AmD  163. 

Va. — McComas  v.  Ejasley,  21  Oratt. 
(62  Va.)  28. 

Wis. — Meincke  v.  Falk,  61  Wis.  623. 
21  NW  785.  60  AmR  157. 

"Eng. — ^Wilkinson  v.  Clements,  L.  R. 

8  Ch.  96;  Oxford  v.  Provand,  L.  R.  2 
P.  C.  135,  6  Moore  P.  C.  N.  S.  160,  16 
Reprint  472;  Flanagan  v.  Great 
Western  R.  Cc  L.  R.  7  Bq.  116; 
Green  v.  Liow,  22  Beav.  626,  62  Re- 
print 1249;  Cutler  v.  Close,  6  C.  &  P. 
837,  24  ECL  594;  Ogden  v.  Fossick,  4 
De  G.  F.  &  J.  426.  65  EngCh  331,  46 
Reprint  1249;  Roberts  v.  Berry,  8 
De  O.  M.  ft.  G.  Sai,  68  Vrxgfat  32|,  48 
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tion  to  the  rule  ezaeting  striet  perfonoanee,**  which 
is  extended  in  some  cases  to  analogous  contracts.^ 

OontractB  for  servioes.  The  rule  requiring  strict 
performanee  has  been  relaxdd  in  favor  of  contracts 
for  the  performance  of  personal  services.*" 

Acceptance  of  perfomuuice.  Another  exception 
to  the  rule  that  he  who  makes  an  entire  contract 
can  recover  no  pay  unless  he  performs  it  entirely 
according  to  i,ts  terms  is  where  a  contractor  sup- 
plies an  article  different  from,  or  inferior  to,  that 
promised,  which,  with  knowledge  thereof,  is  •ac- 
cepted." 

What  consUtntes  sabstantlal  perfpimanoe.     In 


order  that  an  exception  to  the  general  rale  requir- 
ing strict  performanee  may  be  recognised  in  any 
event,  there-  must  have  been  .an  attempt  in  good 
faith  to  perform,"  there  must  be  no  willful  or  in- 
tentional departure,  and  the  defects  must  not  per- 
vade the  whole  or  be  so  material  that  the  object 
which  the  parties  intended  to  accomplish,  to  have  a 
specified  amount  of  work  performed  in  a  particular 
manner,  is  not  accomplished,''  and  the  material  or 
services  must  have  been  accepted  or  retained."*  The 
nonperformance  of  a  material  part  of  the  contract 
vrill  prevent  the  performanee  from  amounting  to  a 
substantial  performance.*^ 


Reprint  112:  Oeryais  v.  Edwards,  2 
Dr.  &  War.  SO.  6  BCR  648;  VlgnoUes 
V.  Bowen,  12  Ir.  Eq.  194;  Stocker  v. 
Wedderburn,  S  Kay  &  J.  393,  S9  Re- 
print 1162;  Lennon  v.  Napper,  2  Sch. 
&  Lef.  683;  Davis  v.  Hone,  2  Sch.  & 
Lef.  341;  Parkin  v.  Thorold.  2  Sim. 
N.  S.  1,  42  BngCh  1,  JBI  Reprint  239: 
Halsey  v.  Grant,  13  Ves.  Jr.  73,  33 
Reprint  222;  Mortlook  v.  BuUer,  10 
Ves.  Jr.  292,  32  Reprint  857;  Quest  v. 
Homfray,  5  Ves.  Jr.  818,  21  Reprint 
876;  Lord  v.  Stephens,  1  T.  &  C. 
Szch.   222. 

88.  See  Building  and  Construction 
Contracts  iJ  78,  79. 

89.  Barret  v.  HiU,  3  Ky.  Op.  360; 
Dyer  v.  Lints.  76  N.  J.  L.  204,  68  A 
908;  Drew  v.  Qoodhue,  74  Vt.  436,  52 
A  971;  Heincke  v.  Falk,  61  Wis.  623, 
21  NW  785.  60  AmR  167. 

[a]  XUnstiatloiiaf— (1)  One  who 
atrrees  to  make  a  carrlagre  lust  like  a 
certain  model  carries  out  his  con- 
tract by  making  a  carrlaKe  subiitan- 
tlally  like  the  model.  Melncke  v. 
Falk,  61  Wis.  623,  21  NW  786,  60 
AmR  157.  (2)  Where  plaintiffs 
agreed  to  haul  for  defendants  all  the 
vood  cut  on  a  certain  tract,  and  were 
to  bf  paid  a  certain  amount  per  cord, 
about  a  third  of  such  amount  to  be 
held  by  defendants  until  completion 
of  the  contract,  and  plaintiffs  hauled 
eight  thousand  cords,  thus  literally 
performing  the  contract,  with  the  ex- 
ception of  scattered  blocks  which 
had  been  overlooked.  It  was  held  a 
substantial  performance.  Drew  v. 
Goodhue.  74  Vt.  436,  62  A  871.  (S)  In 
a  contract  for  burning  two  hundred 
thousand  bricks,  where  the  evidence 
shows  they  were  to  be  used  for  the 
erection  of  a  dwelling,  the  maJcing 
and  burning  of  the  exact  numlMr  is 
not  a  condition  precedent.  Barret  v. 
Hill,  »  Ky.  Op.  360. 

90.  Northwestern  Theatrical  Assoc. 
v.  Haanlgan,  218  Fed.  359,  134  CCA 
167;  NlsWclan  v.  Chisholm,  2  Cal.  A. 
496,  84  P  312;  Old  Settlers'  Inv.  Co.  v. 
Marshall  Vinegar,  etc.,  Co.,  137  Iowa 
658,  118  NW  326;  Bdmunds  v.  Well- 
ing, 67  Or.  103,  110  P  633.  See 
Uaster  and  Servant  [26  Cyc  1019]. 

91.  Slrch  Electrical,  etc..  Labora- 
tories V.  Garbutt,  13  Cal.  A.  435,  110 
P  140;  Bluthenthal  v.  May  Adv.  Co., 
127  Md.  277.  282,  96  A  484;  Edmunds 
v.  Welling,  67  Or.  103,  110  P  533. 
See  Charley  v.  Pottoff,  118  Wis.  268, 
96  NW  124  (holding  that  the  rule 
has  no  application  to  the  acceptance 
of  a  performance  by  a  theatrical 
company  by  one  who  has  engaged  It 
to  give  a  performance  in  his  theater, 
where  the  theater  has  already  been 
rented  by  him,  and  tickets  sold,  and 
the  proceeds  Invested  in  advertising). 

"We  take  the  principle  to  be,  that 
a  person  entering  into  a  contract, 
has  a  right  to  insist  on  the  perform- 
ance  of  It  in  all  particulars,  accord- 
ing to  its  meaning  and  spirit;  but 
that  If  he  chooses  to  waive  any  of 
the  terms  Introduced  for  his  own 
benefit,  he  has  the  power  to  do  so. 
If  he  contracts  for  an  article  of  a 
particular  quality  or  style  of  work- 
manship, and  he  elects  to  accept  in 
lieu  of  it  one  of  another  kind,  he 
discharges  the  other  party  from  the 
obligation   of    furnishing   an   article 


which  complies  with  the  specifica- 
tions pf  the  contract,  and  he  becomes 
bound  by  a  new  Implied  contract  to 
pay  for  the  article,  which  he  has  ac-. 
cepted,  what  it  is  reasonably  worth. 
And  so  where  there  is  a  contract  for 
work  of  a  particular  description,  and 
he  accejpts  work  of  another  kind. 
But  he  Is  not  obliged  to  accept  any- 
thing else /In  place  of  that  which  he 
has  contracted  for;  and  if  he  doe? 
not  waive  his  right,  the  other  party 
to  the  contract  cannot  recover 
against  him  without  performing  all 
Uie  stipulations  on  his  part."  Blu- 
thenthal V.  May  Adv.  Co.,  supra. 
.  Wairae  ot  d«(*ot  In  parfozmaaee 
see  infra  t  788. 

99.  Hepburn  V.  Auld,  6  Cranch  (U. 
S.)  262,  3  L.  ed.  96;  Schindler  v. 
Green,  (Cal.  A.)  82  P  631;  Mark  v. 
Stuart-Howland  Co..  (Mass.)  116  NE 
42;  VUes  v.  Barre,  etc..  Tract.,  etc., 
Co.,  79  Vt.  311,  66  A  104. 

83.  Iowa. — Llttell  ■  v.  Webster 
County,  162  Iowa  206,  216,  131  NW 
691.   132  NW  426   [cit  Cyc]. 

Mass. — C^savant  v.  Sherman,  213 
Mass.  23,  99  NE  476;  Olmstead  v. 
Beale,  19  Pick.  628. 

Minn.— Elliott  v.  Caldwell,  43  Minn. 
367,  45  NW  845,  9  LRA  52. 

N.  Y.— Van  CUef  v.  Van  Vechten, 
180  N.  T.  671,  29  NB  1017:.  Phillip  V. 
Gallant,  62  N.  Y.  256;  Dtbklnson  v. 
Sheldon,  146  App.  Div.  144,  130  NYS 
889;  Levin  v.  Spero,  33  Misc.  781,  67 
NYS   931. 

N.  D. — Anderson  v.  Todd,  8  N.  D. 
158,   77  NW  599. 

Pa. — Harris  v.  Sharpies,  202  Pa. 
243,  61  A  966,  58  LRA  214;' Gillespie 
Tool  Co.  V.  Wilson,  128  Pa.  19,  16  A 
36;  Hoover  v.  Beech  Creek  Coal,  etc.. 
Co.,  29  Pa.  Super.  615. 

Wash. — Culver  v.  Culliton,  77 
Wash.  457.  460,  137  P  1000  [cit  Cyc]: 
Taylor  v.  Ewlng,  74  Wash.  214,  132 
P  1009. 

94,  Denton  v.  Atchison.  34  Kan. 
438,  8  P  750. 

8S.  Fla. — Stevens  v.  Ambler,  39 
Fla.  675,  23  S  10;  Perslnger  v.  Bevlll, 
31  Fla.  364,  12  S  366;  Martin  v.  Pen- 
sacola,  etc.,  R.  Co.,  8  Fla.  370,  73 
AmD  713. 

Kan. — Denton  v.  Atchison,  34  Kan. 
438.  8  F  760. 

Ky. — McKean  v.  Read,  tdtt.  Sel. 
Cas.  396,  12  AmD  318. 

Mass. — Jeffries  v.  Jeffries,  117 
Mass.   184. 

N.  J. — Dobbs  V.  Norcross,  24  N.  J. 
Eq.  327;  Vreeland  v.  Blauvelt,  23  N. 
J.  Eq.  483. 

N.  Y.— King  V.  Knapp,  69  N.  T. 
462;  North  American  Wall  Fatter  Co. 
V.  Jackson  Constr.  Co.,  167  App.  Div. 
779,  153  NYS  204;  Wood  v.  Butterlck 
Pub.  Co.,  80  Misc.  534,  141  NYS  509; 
Paladino  Contracting  Co.  v.  Walsh, 
144  NYS  7;  Griffin  v.  Arlt,  96  NYS 
1033. 

N.  C— Bryan  v.  Wadsworth,  18  N. 
C.  384. 

Pa. — Harris  v.  Sharpies,  202  Pa. 
248,  61  P  966,  68  LRA  214. 

S.  D. — Symms-Powers  Co.  v.  Ken- 
nedy. 33  S.  D.  365,  146  NW  570. 

Tenn. — Cunningham  v.  Sharp,  11 
Humphr.  116;  Buchanan  v.  Alwell,  8 
Humphr.  616;  Reed  v.  Noe,  9  Terg. 
283. 


Va. — Hoover  v.  Calhoun,  16  Oratt. 
(57  Va.)  109;  Jackson  v.  Llgon,  3 
Leigh  (30  Va.)   161. 

Wis. — Whalen  v.  Eagle  Lime  Prod- 
ucts Co.,  165  Wis.  26,  143  NW  889; 
Manning  v.  Ft.  Atkinson  School  DIst. 
No.  6,  124  Wis.  84,  102  NW  356: 
Manitowoc  Steam  Boiler  Works  v. 
Manitowoc  Glue  Co.,  120  Wis.  1,  97 
NW  616. 

"The  courts  have  been  quite  lib- 
eral in  these  suits  in  equity  to  sus- 
tain a  cause  of  action  in  favor  of  one 
who  has  attempted  in  good  faith  to 
perform  his  contract,  but  has 
through  oversight,  misunderstanding 
or  any  excusable  neglect  failed  to 
completely  perform  in  certain  re- 
spects deemed  unsubstantial,  for 
which  the  owner  may  be  adequately 
indemnified  by  an  allowance  and  de- 
duction from  the  contract  price  for 
the  work,  and  In  such  case,  on  an 
.allegation  of  full  performance,  per- 
mit a  recovery  on  the  theory  of  sub- 
stantial perforraanoe  where  the  con- 
tractor soows  the  cost  of  performing 
the  omitted  work.  .  .  .  But  there 
is  a  limit  to  the  application  of  this 
rule,  and  a  party  who  knowingly  euid 
.willfully  fails  to  perform  his  con- 
tract in  any  respect,  or  omits  to  per. 
form  a  substantial  part  of  it.  cannot 
be  permitted,  under  the  guise  of  this 
rule,  to  recover  for  the  value  of  the 
work  done;  and  the  trend  of  the  more 
recent  decisions  is  to  hold  the  per- 
centage of  omitted  work  may  in  and 
of  itself  be  sufficient  to  show  that 
there  has  not  been  a  substantial  per- 
formance." North  American  Walt 
Paper  Co.  v.  Jackson  Constr.  Co..  167 
App.  Div.  779,   781,   163  NYS  204. 

[a]  XUnstzatloaa/— (1)  Where  a 
person  makes  a  subscription  to  a 
railroad  on  condition  that  it  be  buJlt 
to  a  particular  place  or  over  a  pal'- 
tlcular  route,  or  be  completed  by  a 
fixed  time,  It  must  be  so  built  be- 
fore there  can  be  a  recovery  on  the 
subscription.  Stevens  v.  Ambler,  39 
Fla.  5.76,  23  S  10;  Perslnger  v.  Bevlll. 
31  Fla.  364,  12  S  366;  Martin  v. 
Pensacola,  etc.,  R.  Co.,  8  Fla.  370,  7} 
AmD  718.  <2)  Defendant  negotiated 
with  plaintiffs  to  lithograph  and 
print  for  him  catalogue  covers,  stipu- 
lating that  they  should  submit  a 
sketch  for  approval  and  a  satisfac- 
tory proof  thereof.  With  a  proof 
embodying  changes  in  the  sketch 
suggested  by  defendant  was  a  letter 
stating  that  plaintiffs  trusted  "the 
cover  as  now  made  will  be  entirely 
satisfactory."  Defendant  answered. 
"The  print  as  now  made  will  be 
satisfactory  if  the  covers  furnished 
will  be  equal  to  these  in  good  eSecL" 
Plaintiff  acknowledged  a  letter  "ad- 
vising us  that  the  proof  of  cover  as 
already  submitted  will  be  entirely 
satisfactory,  providing  the  finished 
work  will  be  equal  to  the  same.  We 
will  therefore  proceed  with  the  print- 
ing .  .  .  and  feel  sure  that  the 
finished. result  will  be  entirely  satis- 
factory to  you."  It  was  held  that 
the  contract  was  to  furnish  cata- 
logues in  accordance  with  the  proofs, 
and  that  plaintiffs,  having  printed 
their  firm  name  at  the  bottom  of  the 
last  page  without  permission  of  de- 
fendant, had  not  complied  with  it  so 
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[f  787]  6.  Part  Perfonnaiiee.**  In  aceordanee 
with  the  mlea  already  stated  concerning  strict  and 
sabstantial  performanee,*^  by  the  great  weight  of 
anthohty  there  can  be  no  recovery  on  an  entire 
contract  for  a  part  performance  thereof j"*  and  the 
courts  will  not  attempt  to  split  np  such  contracts 
and  ap^rtion  the  consideration  to  the  part  per- 
formed. Likewise  a  partial  or  defective  perform- 
ance of  a  condition  precedent  is  generally  not  snfiB- 
eient.^  However,  in  soeh  cases,  where  the  part  per- 
formance has  been  beneficial  to  the  other  party  and 
he  haa  accepted  and  retained  the  benefits  thereof, 
the  party  partially  performing  is  entitled  to  recover 
either  the  reasonable  valne  of  such  performance' 
or  the  contract  price  pro  tanto,'  sabjeet  to  the  recip- 
rocal Tight  of  the  other  party  to  recoup  such  dam- 
ages as  he  haa  suffered  from  the  failure  of  plaintiff 


to  fully  perform,  or  to  recover  such  damages  in  a 
separate  action.*  The  element  of  acceptance  must 
be  present'  together  with  that  of  the  benefit  re- 
ceived.* If  there  is  a  liability  to  pay  for  a  partial 
performance  where  it  has  not  been  beneficial  to  de- 
fendant, it  is  not  on  the  ground  of  any  promise 
which  the  law  would  imply,  but  is  founded  solely  on 
ihe  special  contract  between  the  parties.^  Accord- 
ing to  the  generally  accepted  rule,  no  recovery  can 
be  had  on  a  quantum  meruit  where  the  party  wrong- 
fully abandons  the  contract  before  it  is  completed,^ 
although  there  is  some  authority  to  the  contrary.* 
Prevention  of  performance.  Where  one  party  has 
been  prevented  from  complete  performance  by  the 
act  of  the  other  party ,^''  he  is,  as  has  already  been 
noted,  entitled  to  regard  the  contract  as  broken  and 
sue  for  the  breach,     or  he  may  recover  on  a  quan- 


I 


ea  to  entltia  them  to  recover.  Har- 
ris V.  Sharplea,  202  Pa.  243,  Bl  P  9«6, 
68  LRA  214.  (3)  Under  a  contract 
for  work  |or  three  thousand  two  hun- 
dred doUara,  failure  to  perform  work 
of  the  value  of  four  hundred  cuid 
flfty  dollars  defeated  recovery. 
North  American  Wall  Paper  Co.  v. 
Jackson  Constr.  Co.,  167  App.  Dlv. 
779.  153  NTS  204. 

S&  nsx  parfonnaao*  pr«mit«a 
"br  Ifl  Isq^oaalUUty  see  supra 
i   720. 

V»>t  pwfonnaao*  of  imlUUaff  eoa- 
tniAt  see  Building  and  Construction 
Contr»cta  ||  156-169. 

9T.     See  supra  |  736. 

se.  U.  S.— Poynter  v.  U.  S.,  41  Ct 
CI.  44*. 

Conn. — Pitcher  t.  Christ  Church 
(E^lscopaJ)  Corp.,  83  Conn.  308,  76  A 
S727 

O*. — Jarrard  v.  Hawes,  13  Ga.  A. 
470.  79  SB  373. 

Mass. — Homer  v.  Shaw,  212  Mass. 
113.   M  NE  6(7. 

MIcb.— Allen  v.  McKlhbln.  5  Mldh. 
449. 

Minn.— Johnson  v.  Fehsefeldt,  106 
Minn.  202,  118  NW  797,  20  LRANS 
1069. 

Mo. — Downey  v.  Burke,  23  Mo.  228. 

N.  J. — ^Haslack  v.  Mayers,  36  N.  J. 
L.  284. 

N.  T.— TInley  v.  Van  Wert.  119 
App.  Dlv.  7*8,  104  NTS  3:  Colherev. 
Btnmerson,  28  App.  Div.  188,  60  NTS 
946;  Williams  t.  Norton,  61  N.  T. 
euper.  S06;  Rosen  v.  Bonagur,  143 
NTS   1069. 

Oh. — Larkin  v.  Buck,  11  Oh.  St.  661. 

Okl. — Clark  v.  OSHce  County,  161 
P  791;  Davidson  v.  "Qasklll,  32  Okl. 
40.  121  P  649.  38  LRANS  692;  Meek 
V.   Daughertv,   21  Okl.  869,   97  P  657. 

Pa. — -Norrls  v.  Clark,  29  Pa,  Super. 
562;  Delaware,  etc.,  R.  Co.  v.  Monroe 
County  Water  Power,  etc.,  Co.,  84'  Pa. 
Co.  277  [auot  Martin  v,  Sohoenbererer, 
8  IVatts  &  S.  367). 

Tex. — Felton  v.  Tally,  SI  Tex.  Civ. 
A.  386,  72  SW  614. 

Vt. — Rogers  v.  Miller,  16  Vt.  431. 

Wis. — Manning  v.  Ft.  Atkinson 
School  Dlst.  No.  6,  124  Wis.  84,  102 
NW  3S6. 

Can.— Wbltting  v.  Blondln,  34  Can. 
S.  C.  46*. 

Sask. — Uolr  v.  O'Brien,  9  DomLiR 
£78.  22  WestLR  963. 

"A  party  to  an  entire  contract  who 
has  partly  performed  It  and  subse- 
quently abandons  the  further  per- 
fonnance  according  to  Its  stipula- 
tions, voluntarily  and  without  fault 
on  the  part  of  the  other  party  or  hie 
consent  thereto,  can  recover  nothing 
for  such  part  performance."  Spald- 
ing County  V.  Chamberlin,  ISO  Oa. 
649,  085,  61  SE  533. 

ao.  Schols  V.  Sohneck,  174  Ind. 
186.  91  NEV780:  Light  v.  Schneck,  46 
Ind.  A.  732,  91  NB  983. 

1.  U.  S. — U.  S.  V.  Clarke,  26  F. 
Cas.  No.  14,812,  Hempst.  316. 

Oa. — Strickland  v.  Cartersvllle 
Bank.  141  Ga.  565,  81  SB  888. 

Mo. — Bersch  v.  Sander,  87  Mo.  104. 

N.  T.— ^R€>lie«s  V.  Opdyke,  40  N.  T. 


259;  Oakley  v.  Morton,  11  N.  T.  25,  62 
AmO  49;  Pattige  v.  Oildermeister,  8 
Abb.  Dec.  461,  1  Keyes  93;  Jenkins  v. 
Wheeler,  2  Abb.  Dec.  442.  3  Keyes 
«+5.  4  Transcr.  A.  450.  87  HowPr  468: 
Crane  v.  Knubel,  34  N.  T.  Super.  448 
(aff  61  N.  T.  646  meml. 

Wis. — Malbon  v.  Bimey,  11  Wis. 
107. 

Bng.— Neale  v.  Ratcliff,  16  Q.  B. 
916,  69  ECL  916,  117  Reprint  704; 
Appleby  V.  Myers,  L.  R.  2  C.  P.  651. 

Ont. — King  V.  Low,  3  Onf  L.  234, 
22  CanLTOecNotes  107;  Ooderich  En- 
gine, etc.,  Co.  V.  Menzles,  9  OntWR  1. 

[a]  XllastMtloB. — ^Where  a  debtor 
and  a  creditor  agree  to  delay  the  col- 
lection of  the  debt  subject  to  two 
conditions,  one  of  which  Is  not  com- 
plied with,  the  creditor  may  enforce 
the  debt,  although  the  other  condi- 
tion has  been  performed.  Strickland 
V.  Cartersvllle  Bank,  141  Oa.  565,  81 
SE  886. 

a.  U.  S. — Chautauqua  Inst.  v.  Zim- 
merman, 238  Fed.  371,  147  CCA  307; 
Michigan  Tacht,  etc..  Co.  v.  Busch, 
143  Fed.  929,  76  CCA  109;  McDonough 
v.  Evans  Marble  Co.,  112  Fed.  684,  50 
CCA  403. 

Cal. — Redpath  v.  Evening  Express 
Co.,  4  Cal.  A.  361,  88  P  287. 

Mo. — Downey  v.  Burke,  23  Mo.  228. 

Okl. — Davidson  v.  GasklU,  32  Okl. 
40,  121  P  649,  38  LRANS  692;  Lim- 
erick V.  Lee,  17  Okl.  165,  171,  87  P 
869   [clt  Cyc]. 

8.  D. — Woodford  V.  Kelley,  18  S.  D. 
815,   101  NW  1069. 

Tex. — Felton  v.  Tally,  31  Tex.  Civ. 
A.  SS6,  72  SW  614. 

Vt.— Allen  V.  Thrall,  36  Vt.  711. 

Wis. — Manning  v.  Ft.  Atkinson 
School  Dlst.  No.  6,  124  Wis.  84,  102 
NW  366. 

Can. — Lakln  v.  NutUlI,  8  Can.  8.  C. 
686. 

[a]  Xb  lioiilstaiia  — PlalntlfC  suing 
on  a  commutative  contract  can  re- 
cover for  partial  performance,  but 
the  measure  of  this  recovery  la 
necessarily  not  the  contract  price 
but  the  benefit  the  proof  shows  that 
defendant  derived  from  the  partial 
performance.  Taylor  v.  Almanda,  50 
La.  Ann.  361,  28  S  866. 

3.  Ga. — Orr  v.  Cooledge,  117  Ga. 
195,  43  SB  627. 

ni. — Turner  v.  Goodman.  90  IlL  A. 
3*9. 

Ind. — Deep  Vein  Coal  Co.  v.  Jones, 
49  Ind.  A.  314,  97  NE  341. 

Ky. — Buckwalter  v.  Bradley,  104 
SW  970,   31  KyL  1177. 

Me. — Scretto  v.  Rockland,  etc.,  R. 
Co.,   101   Me.   140,   142,   63  A  661    [clt 

Cyc). 

Mo. — West  v.  Freeman,  76  Mo.  A. 
96. 

Pa.— Fulton  v.  Miller,  2S4  Pa.  368, 
98  A  1066,  1066  [clt  Cyc). 

See  Hargrave  v.  Conroy,  19  N.  J. 
Eq.  281  (holding  that,  where  one  who 
has  agreed  to  perform  certain  work 
performs  part  of  It,  and,  without  the 
fault  of  either  party,  is  prevented 
from  performing  the  residue,  he  is 
entitled  to  pay  In  proportion,  at  the 
rate  agreed  on  for  the  whole). 


4k  Woodford  v.  Kelley,  18  S.  D. 
616,  101  NW  1069.  See  also  cases 
supra  notes  2,  8. 

Measazs  of  damsfss  la  case  of 
paxtlBl  nsrfocBUBes  see  Damages  [18 
Cyc  1671. 

S.  Waits  V.  Shoemaker,  60  Mont. 
264,  146  P  786;  Manning  v.  Ft.  Atkin- 
son School  Dlst.  No.  6,  124  Wis.  84, 
102  NW  356;  Lakln  v.  Nuttall,  3  Can. 
S.  C.  685. 

[a]  XUnstntlaaw— Under  Rev.  Codes 
I  4926.  providing  that.  If  partial  per- 
formance of  an  Indivisible  contract 
is  of  such  a  nature  that  If  tht 
creditor  cannot  but  retain  it  without 
injuring  his  own  property,  such  re- 
tention is  not  presumed  to  be  volun- 
tary, where  defendant  engaged  plain- 
tilt  to  plow  and  sow  land  to  wheat 
with  a  resulting  defective  perform- 
ance, since  defendant  had  to  take  the 
benefit  of  the  work  done,  he  was  not 
liable  for  any  payment  therefor. 
Walte  V.  Shoemaker,  50  Mont.  264, 
146  P  786. 

[b]  Vse  of  yropsityw— Where  the  . 

Property  and  labor  of  a  person  has 
een  wrought  into  the  property  of 
another,  resulting  In  partial  but  not 
substantial  performance  of  a  con- 
tract, BO  that  the  former  situation 
cannot  be  practicably  restored,  the 
other  is  not  liable  at  all  to  the  con- 
tractor without  proof  of  acceptance 
other  than  the  mere  fact  that  the 
property  is  retained  and  used.  Man- 
ning V.  Ft.  Atkinson  School  Dlst. 
No.  6,  124  Wis.  84,  102  NW  356. 

e.  Allen  V.  Jarvis,  20  Conn.  38; 
Madison-Jackson-Estlll  Lumber,  etc., 
Co.  V.  Coyle,  168  Ky.  108,  178  SW 
1170,  1172  [quot  Cyc];  Waite  v.  Shoe- 
maker, 60  Mont.  264,  14|  P  736;  Dame 
y.  Woods,  73  N.  H.  222,  223,  60  A  744, 
70  LRA  133  [clt  Cyc). 

7.  Allen  v.  Jarvis,  20  Conn.  $8;" 
Dame  v.  Woods,  73  N.  H.  222,  223,  60 
A  744,  70  LRA  133  [cU  CycJ. 

a.  Ala. — Carbon  Hill  Coal  Co.  v. 
Cunningham,  44  S  1016;  Martin  v. 
Massle,  127  Ala.  604,  29  3  31. 

Colo. — Miller  v.  Tockey,  49  Colo. 
303     112  P  772 

lil.— Jollet  Gas  Light  Co.  v.  Suther- 
land, 68  in.  A.   230. 

Mass. — Keefe  v.  Fairfield,  184  Mass. 
384,  68  NE  342. 

Minn. — Johnson  v.  Fehsefeldt,  106 
Minn.  202,  118  NW  797,  20  LRANS 
1069. 

N.  T.— Williams  V.  Dalker,  33  Misc. 
70,  68  NTS  848  [afT  63  App.  Dlv.  614 
mem,  71  NTS  247  mem). 

[a)  ZUustxatloa. — ^Where  a  sub- 
contractor, although  his  contract 
specified  no  time  for  payment,  re- 
fused to  go  on  with  the  work  unless 
paid  more  than  he  had  earned,  he 
abandoned  the  cpntract  and  could  not 
recover  for  the  work  performed. 
Rosen  v.  Bonagur,  143  NTS  1069. 

e.  Cleveland,  etc.,  R.  Co.  v.  Scott, 
39  Ind.  A.  420,  79  NE  226. 

10.  See  supra  H   721-722. 

11.  See  supra  f  723. 

Msssars  of  Oamkgum  for  vrsrstttioa 
of  parfonuuu>s  see  Damagek  [It  Cyc 
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tton  memit  for  the  work  or  material  fnmishecL" 
In  the  latter  case  he  is  entitled  to  recover  the  rea- 
sonable value  of  what  he  has  done,  whether  it  is  of 
value  to  defendant  or  not.^' 

Completion  by  other  party.  Where  a'  contractor 
fails  to  complete  his  contract  in  time  an4  the  work 
is  taken  out  of  his  hands,  he  or  his  assignee  may 
recover  at  contract  rates  for  what  has  been  done, 
less  any  damages  defendant  may  have  sustained  by 
reason  of  the  contractor's  failure  to  make  complete 
performance.'*  In  such  ease  the  contract  furnishes 
the  true  measure  of  recovery  on  the  part  of  plain- 
tiff. He  can  never  recover  more  than  the  amount 
stipulated,  but  he  may  recover  less,  for  defendant 
is  entitled  to  set  off  whatever  damage  he  may  have 
sustained  by  reason  of  plaintiff's  failure  fully  to 


perform  the  contract." 

Bevwabl*  contatcts.  The  mle  that  a  party  who 
has  failed  to  fally  perform  his  contract  eannot  re- 
cover for  a  part  performance  does  not  apply  to 
severable  contracts.'* 

a  7881  7.  Waiver  of  Defecti."  Strict  compli- 
ance with  the  terms  of  a  contract  on  the, part  of 
one  party  may  be  waived  by  the  other"  either  ex- 
pressly" or  by  acts  or  declarations  indicating  a 
relinquishment  of  the  provisions  of  the  oontract." 
Hence  a  party  to  a  contract  eannot  objeet  because 
of  defects  in  performance  resulting  from  his  own 
directions.*'  To  constitute  a  waiver,  however,  there 
must  be  an  intentional  relinquishment  of  a  known 
right.**  A  waiver  will  not  noali  from  a  mere  fail- 
ure to  assert  a  claim  for  defective  performance 


12.  U.  S.— Chicago  V.  Tllley.  108 
U.  S.  14t,  26  L.  ed.  S7l;  Schlottman  v. 
B.  I.  Du  Pont  de  Nemours  Powder 
Co..   210  Fed.   866. 

Conn. — ^Kelley  v.  Torrlntrton,  81 
Conn.  615.  71  A  939. 

Ga. — Orr  v.  Cooledge,  117  Oa,  196, 
43  SE  627. 

Ida. — Spauldlns  v.  CcBur  D'Alene 
R..  etc.,  Co..  6  Ida.  628.  51  P  408. 

Ky. — Madiaon-Jackson-Estlll  Lum- 
ber, etc.,  Co.  V.  Coyle,  166  Ky.  108, 
178  SV?  1170,  1172  (quot  Cyc);  Mor- 
ford  T.  Ambrose,  3  J.  J.  Marsh.  688. 

Md. — Western  Union  Tel.  Co.  v. 
Semmes,  73  Hd.  9.  20  A  127. 

Mass. — Dowllntr  v.  McKenney,  124 
Mass.  478:  Williams  v.  Bemls,  108 
Mass.  91,  il  AmR  318;  Cook  v.  Dog- 
Kett  2  Allen  439;  Canada  v.  Canada, 
6  Cush.  16;  Kidder  v.  Hunt,  1  Pick. 
328.  11  AmD  183;  Seymour  v.  Ben- 
net,  14  Mass.  266;  Sherburne  v.  Ful- 
ler, 6  Mass.  183. 

Mich. — John  S.  Noel  Co.  v.  New- 
oomb,  188  Mich.  53.  154  NW  68. 

N.  T. — Hunter  v.  Vlcarlo,  146  App. 
Dlv.  93,  97,  180  NTS  626  [clt  Cyc]. 

Pa. — Sauer  v.  McKees  Rocks 
BorouKh  School  Dlst..  243  Pa.  294,  90 
A  160;  Wilhelm  v.  Caul,  2  Watts  ft 
S.  26. 

Tex. — Aztecs  v.  Noble,  (Civ.  A.) 
174  SW  623;  Matson  v.  Stewart,  (Civ. 
A.i  124  SW  736. 

Wash.-— Olson  v.  Snake  River  Val- 
leyR.  Co..  22  Wash.  139,  60  P  156. 

Wis. — Hlldebrand  v.  American  Fine 
Art  Co..  109  Wis.  171,  86  NW  268,  58 
LRA  826. 

See  senerally  Assumpsit,  Action  of 

1  20;  Work  and  Labor  [40  Cyc  2833]. 
Vait  XMrfoxnuuwa  of  InUlaliiff  ooa« 

teaet  see  Building  and  Oonstructlon 
Contracts  J|   158,  159. 

BSCOVM7  oa  ftnaatnm  merolt  raa- 
•nillT  see  Work  and  Labor  [40  Cyc 
2829] 

13.'  San  Francisco  Bridge  Co.  v. 
Dumbarton  Land,  etc.,  Co.,  119  Cal. 
272,  61  P  386;  Southern  Pac.  Co.  v. 
American  Well  Works,  172  111.  9,  49 
NE  676  [aft  67  111.  A.  612];  Seretto 
v.  Rockland,  etc.,  R.  Co.,  101  Me.  140, 
63  A  661;  Poland  v.  Thomaston  Pace, 
etc..  Brick  Co.,  100  Me.  138,  60  A  798: 
Mooney  v.  New  York  Iron  Co.,  82 
Mich.   263.   46  NW  376. 

[a]  Where  a  contract  Is  wroiif- 
tuUj  tennlnated  fn  oa*  partj  aft«r 
part  performaaoa  by  tha  other,  the 
right  of  the  party  performing  to  re- 
cover the  value  of  the  labor  per- 
formed or  the  materials  furnished 
irrespective  of  the  contract  price  de- 
pends on  whether,  having  regard  to 
the  contract,  the  party  wrongfully 
terminating  it  would  thereby  enrich 
himself  at  the  expense  of  the  other. 
Wellston  Coal  Co.  v.  Franklin  Paper 
Co.,  67  Oh.  St.  182.  48  NE  888  [dlst 
Doolittle  V.  McCMllough,  12  Oh.  St. 
3601. 

14.     Howell  V.  Medler,  41  Mich.  641, 

2  NW  911. 

U.  McClay  V.  Hedge,  18  Iowa  66; 
Preble  v.  Preble,  (Me.)  97  A  9,  10  felt 
Cyc];  Moore  y.  H.  Qaus  &  Sons  Mfg. 


Co..  113  Mo.  98.  20  SW  976;  Rude  v. 
Mitchell.  97  Mo.  366,  11  SW  226; 
Globe  Light,  etc.,  Co.  v.  Doud,  47  Mo. 
A.  489:  Olney  v.  Birdsall,  151  NTS 
907. 

[a]  Zf  the  cost  of  eomplatlaff  tha 
ooBtraot,  together  with  the  damages 
for  noncompletlon  within  the  time 
specified,  .exceeds  the  amount  of  the 
contractor's  claim,  there  can  be  no 
recovery.  Wlnamac  v.  Hess,  161  Ind; 
229,  60  NE  81. . 

16.  TJ.  S. — ^in  re  Watertown  Con- 
crete Stone  Co.,  189  Fed.  988. 

III. — Brenton  v.  Newlln,  161  111.  A. 
168;  Barrle  v.  Jerome.  112  111.  A.  829, 
330. 

Mo. — ^Wagner  v.  Edison  Electric 
niuminatlng  Co.,  177  Mo.  44,  76  SW 
966  [rev  82  Mo.  A.  2871. 

Okl.— Davidson  v.  (JaakiU,  32  Okl. 
40,  121  P  649.  38  LRANS  892, 

Man. — Hollingsworth  v.  Lacharlte, 
18  Man.  879. 

[a]  niwrtratlOB. — ^Plaintiff,  agree- 
ing to  let  defendant  have  its  steamer 
Sundays  for  a  certain  period  at 
eighty  dollars  per  Sunday,  may  re- 
cover for  the  two  Sundays  it  was 
used  before  its  destruction  during 
the  period.  Pasquotank,  etc..  Steam- 
boat Co.  V.  Elastem  Carolina  Transp. 
Co.,  186  N.  C.  582.  82  SE  966. 

17.  Walvar  of  pMrfotmaao*  see  su- 
pra Ji  764-766. 

U.  Ala. — Casey  v.  Holmes,  10  Ala. 
776. 

Del. — Hall  V.  C^annon.  4  Del.  860. 

111. — Strawn  v.  Cogswell,  28  III. 
467;  Dunbar  v.  Springer.  168  111.  A.  9 
[aff  256  111.  68.  99  NE  889]. 

Ind. — Cummlngs  v.  Pence,  1  Iiid.  A. 
817,  27  NE  631. 

Iowa. — Capital  City  Brick,  etc.,  Co. 
V.  Des  Moines,   127  NW  66. 

Me. — Barry  v.  Palmer,   19  Me.  803. 

Mass. — Dwight  V.  Hamilton,  113 
Mass.  176. 

Mich.— Ayer  v.  Devlin,  179  Mich. 
81,  148  NW  257;  McFadden  v.  Weth- 
erbee,  63  Mich.  390,  29  NW  881;  But- 
ton V.  Russell,  65  Mich.  478,  21  NW 
899. 

N.  T. — Edmlnster  v.  Cochrane,  8 
Daly  138;  Francois  v.  Ocks,  2  B.  D. 
Smith  417;  Ely  v.  O'Leary,  2  B.  D. 
Smith  365;  Neville  v.  Frost,  2  B.  D. 
Smith  62. 

Oh. — Williamson  v.  Bennett,  87  Oh. 
Cir.  Ct.  681. 

Pa. — Delaware,  etc..  R.  Co.  v.  Mon- 
roe County  Water  Power,  etc.,  (3o., 
221  Pa.  387,  70  A  797;  Preston  v.  Fin- 
ney, 2  Watts  &  S.  53;  Wentiel  v. 
Morris,  49  Pa.   Super.  79. 

Vt. — Jenness  v.  Simpson,  84  Vt. 
127,   78  A  886. 

[a]  ninstzatloa. — ^Where  one  con- 
tracted to  deliver  to  another  an  arti- 
cle of  machinery  at  an  agreed  time 
and  place,  but  delivered  It  at  another 
time  and  place,  and  it  was  then  and 
there  received  without  objection,  his 
right  to  exact  strict  performance 
must  be  considered  as  waived.  Bald- 
win V.  Farnsworth,  10  Me.  414,  25 
AmD  252. 

U.    Mueller  t.  Cook,  126  Wis.  604, 


105  NW  1064. 

an.  Colo.— De  St  Anbin  T.  Field. 
27  Colo.  414,  62  P  199. 

Ga. — Studdard  v.  Hawkins,  139  Oa. 
743,  78  SE  116;  White  Co.  v.  Ameri- 
can Motor-Car  (^.,  11  Ga.  A.  286.  76 
SE  346. 

Ky. — Stafford  v.  Plnson,  142  Ky. 
435.   184   SW  909. 

N.  H.— Maltais  v.  Foss,  68  N.  H. 
404,   44  A  599. 

N.  J. — Sun  Dredging,  etc,  Co.  v. 
Ottens,  84  N.  X  L.  740,  87  A  1003.  | 

N.    T. — ^Reading    Hardware   Ca    t.         ' 
New    Tork,    129    App.    Dlv.    292,    118 
NTS   881;   Scott   v.    Miller.    114  App. 
Dlv.    6,    99    NTS    609. 

Tex. — Scarbrough  v.  Wheeler,  (Civ. 
AJ  172  SW,  196:  Chamberlain  v.  Fox. 
(CSv.   A.)    64    SW   297. 

Wis. — Mueller  v.  Cook,  126  Wis. 
604,  608,  105  NW  1064  [quot  C;yc]. 

[a]  Wrttten  C4mtcs«t,-— Strict  per^ 
formance  of  a  contract  required  by 
law  to  be  in  writing  may  be  waived 
by  parol.  Studdard  v.  Hawkins,  189 
Ga.  741.  78  SB  116. 

91.  Dare  v.  Spencer,  6  Blackf. 
(Ind.)  491;  Kansas  Pac.  R.  Co.  v. 
McCoy,  8  Kan.  638:  Clymer-Jones 
Lith.  Co.  ▼.  U.  S.  Fashion,  etc.  Book 
Co.,  48  Pa.  Super.  686.  But  see  Poole 
V.  Marquis,  68  III.  A.  466  (where  the 
defective  quality  of  paper  furnished 
by  one  party  was  held  to  excuse 
poor  press  work  by  the  other  party): 


La  Compagnie  Nav.  Chateauguay 

La   Compagnie    Pontbrland. 

Super.     392     (holding    that    a    con- 


tractor under  penalty  for  work  con- 
nected with  his  trade  or  profession 
guarantees  that  it  will  be  suiMcient 
for  the  purpose  for  which  it  Is  to  be 
used,  although  he  may  have  done 
such  work  according  to  the  plan 
supplied  and  directions  given  by  the 
proprietor), 

SB.  Boyden  v.  Hill,  198  Mass.  477. 
86  NE  413.  415;  Farmers",  etc,  Nat 
Bank  v.  Woodell,  88  Or.  294,  61  P 
837,  66  P  620;  Adams  v.  Paton.  (Tex. 
Civ.  A.)  173  SW  646.  See  Florence 
Oil,  etc,  Co.  V.  Reeves,  18  Colo.  A 
96.  66  P  674  (holding  that  a  con- 
tractor's failure  to  object  to  delay  or 
change  of  place  of  performance  of 
his  contract  until  final  settlement 
does  not  estop  him  to  say  that  the 
contract  was  not  performed  accord- 
ing to  its  terms):  Rumsey  v.  Barber. 
78  111.  A.  88  (holding  waiver  not 
shown);  Knudsten  v.  Remmet,  141 
App.  Dlv.  445,  126  NTS  249  (holding 
railroad  survey  not  accepted);  Kum- 
berger    v.     Hartford,     II4     NTS    801  i 

(holding  defects  in  installation  of 
engine  not  waived). 

[a]  ZUnstmiton. — ^Where  plaintiff 
desired  to  show  that  defendant  ac- 
cepted a  publication  of  his  likeness 
in  a  book  other  than  that  In  which 
plaintiff  had  agreed  to  publish  it  It 
was  necessary  for  the  jury  to  find 
that  defendant,  knowing  that  under 
the  contract  he  had  a  right  to  hare 
his  portrait  published  In  a  certain 
history,  accepted  in  place  of  it  a 
publication  in  a  "Portrait  (Jallery" 
from  which  all  reference  to  the  his- 
tory mentioned   in  the   contract  wM 


For  later  cases,  deTelopmenta  and  ehangWB  in  the  law  see  cumulative  Annotations,  same  titH,  pas*  astd  not*  numbtr. 
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when  the  work  is  recehred,**  or  from  s  mero  pay- 
ment in  aooordanee  with  the  terms  of  the  contract.** 
So  fnll  performance  is  not  necessarily  waived  by 
the  fact  that  the  promisee  takes  all  he  can  get  by 
way  of  part  performance.'* 

ObjecBOiu  not  stated.  Where  a  party  makes 
specific  objections  to  the  sufficiency  of  performance 
he  is  held  to  waive  any  other  objections  he  may 
have." 

Effect.  An  action  may  be  brought  on  the  contract 
where  part  performance  has  been  accepted  and 
further  performance  waived,"  subject  to  the  right 
of  the  other  party  to  recover  damages  for  the  faulty 
workmanship,  and  for  his  own  consequent  loss, 
and  the  nght  to  deduction  for  any  defectiveness  in 
the  work.^  Where  performance  has  been  tendered 
by  one  party  and  rejected  by  the  other  as  not  in 


aceonUmcfl  with  the  terms  of  the  contract,  and  on 
attempting  to  remedy  the  defects  in  performance 
other  defects  arise,  it  would  sCem  that  the  party 
has  a  reasonable  time  in  which  to  remedy  such 
defects." 

[i  789]  0.  Title  or  OwnarsMp  Pending  Ferform- 
auoe.  Where  the  contract  involves  the  transfer  or 
possession  of  specific  prop>erty  on  which  labor  is  to 
be  expended,  or  which  is  to  be  used  for  the  purpose 
of  facilitating  or  enabling  performance,  questions 
may  arise  as  to  the  title  or  ownership  of  such  prop- 
erty pending  complete  performance.  These  ques- 
tions must  be  determined  from  a  construction  of  the 
terms  of  the  particular  contract  involved*^  under 
the  goieral  rules  applicable .  to  contracts  of  bail- 
ment." 


ZVI.    ACTIONS 


[(  790]  A.  Natora  and  Fonn.  Failure  by  one 
party  to  perform  a  valid  and  subsisting"  contract 
in  accordance  with  its  terms'^  confers  on  the  other 
party  a  cause  of  action  for  its  breach,**  unless  the 
circumstances  are  such  that  performance  is'  ren- 
dered unnecessary,'*  or  unless  nonperformance  is 


excused.'^  The  availability  or  exclusiveness  of  par- 
ticular forms  of  actions  as  affording  remedies  for 
the  enforcement  of  contracts,  or  for  the  recovery 
of  damages  for  their  breach,  is  more  appropriately 
treated  elsewhere  in  this  work  under  specific  titles," 
as,  for  example,  matters  relating  to  the  right  or 


cltmtmtted.  Torston  v.  Brown,  17t 
Mass.  103.  B»  NE  6S4. 

83.  HaGirl  y.  HaaUnga,  180  111.  A. 
276-  Brownell  Impr.  Co.  v.  Crltchfleld, 
96  in.  A.  84  [aff  197  111.  61.  64  NB 
332]:  Meyer  v.  Martin,  (Tex.  Civ.  A.) 
SO  SW  470.  Sea  Ijand-Wharton  Co. 
T.  HuKhea,  37  Pa.  Super.  602  (holding 
that  the  fact  that  a  person  who  con- 
tracted with  an  englneerlnK  company 
to  pay  the  cost  of  a  report  oh  a  rail- 
road property  did  not  return  the  re- 
port, or  oOer  to  retnrn  it.  Is  not  a 
waiver  of  defects  and  breaches  in  its 
production.  Inasmuch  as  the  report 
was  not  an  article  of  merchandise 
and  not  to  be  treated  as  such). 

94.  Delacroix  v.  Orleans  Nav.  Co., 
6  Mart.  (Lia.)  507:  Svgent  v.  Mason, 
101  Minn.  119.  113  Ktir266;  Richard- 
son, etc.,  Co.  V.  Qudewell,  10  Misc. 
818.  61  NTS  1120:  Oiarley  T.  Pott- 
hoff,  118  Wis.  2E8,  95  NW  124.  See 
CTasselberry  v.  Ames,  13  Mo.  A.  675 
mem.  But  see  Lackman  v.  Simpson, 
46  Mont.  618.  129  P  326  (hoidlnK 
that  part  payment  under  a  contract 
with  full  knowledKS  of  the  facts 
tends  to  prove  waiver  of  defects  in 
performance). 

{a]  'VrobaMy  so  ml*  of  law  Is 
BOS*  ttOr  Mttlsa  than  that  one  may 
accept  and  pay  for  that  which  Is  de- 
livered to  him  as  in  performance  of 
a  contract  without  In  any  wise  im- 
pairing his  riglit  to  redress  if  the 
performance  is  not  In  compliance 
with  the  contract,  in  such  case  his 
remedy  is  usually  alternative.  He 
may  elect  to  rescind,  retdm  what  Is 
received,  if  that  be  possible,  and  re- 
cover bade  any  of  the  contract  price 
paid,  and  deMnd  against  claim  for 
any  not  paid:  or  he  may  retain  what 
is  furnished  and  sue  for  the  damages 
occasioned  him  by  any  defects,  either 
in  an  original  action  or  by  setoff  or 
counterclaim  against  a  suit  for  the 
contract  price."  Charley  v.  Potthoff, 
118   Wis.   258,    263.    95   NW   124. 

S5.  Boyden  v.  Hill.  198  Mass.  477. 
85   NS   413. 

[a]  ApgWcatlan  of  mis,— Where  a 
third  person,  printing  books  for  de- 
fendant, delivered  them  to  plaintiff 
for  binding,  and  plaintiff  delivered 
them  to  defendant's  customer,  plain- 
tiff was  not  relieved  from  liability 
to  defendant  for  unsklllfulness  in 
doing  the  work  merely  because  de- 
fendant dl4'  not  return  the  books. 
Metropolitan  Bindery,  Inc.  v.  Sohl, 
144  NTS  763. 

9a.  U.  a. — Kansas  Union  Tj.  Ins. 
Co.  V.  Burman,  141  Fed.  835.  73  OCA 
». 

lU. — Olcssa  V.  Mobile  Fruit,  etc. 
Co.,  112   111.  A.  28rTaff  211    111   639. 


71  NE  1084]. 

Nebr. — Hizson  Map  Co.  v.  Ne- 
braska Post  Co.,  5  Nebr.  (Unoff.) 
388.  98  NW  872. 

N.  Y. — Bradley  v.  Cole,  6-  Hun  660. 

Pa. — United  fYult  Co.  v.  Blsese,  25 
Pa.  Super.  170. 

"It  is  a  wholesome  rule  of  law.  In- 
stinct with  fair  play,  expressed  by 
Mr.  Justice  Swayne,  in  Ohio,  etc.,  R. 
Co.  V.  McCarthy,  96  U.  3.  258,  24  X.. 
ed.  693:  "Where  a  party  gives  a  rea- 
son for  bis  conduct  and  decision 
touching  anything  Involved  in  a  con- 
troversy, he  cannot,  after  litigation 
has   begun,   change   his   ground,   and 

8ut  his  conduct  upon  another  and 
Ifferent  consideration.  He  1b  not 
permitted  thus  to  mend  his  hold.  He 
is  estopped  from  doing  it  by  a  ."fet- 
tled principle  of  ..  law.'  "  Kansas 
Union  L.  Ins.  Co.  y.  Burraan,  141 
Fed.   835.  842,  73  CCA  69. 

97.  District  of  Columbia  v.  Cam- 
den Iron  Works,  181  U.  S.  453.  21 
set  680,  45  L.  ed.  948  [aff  15  App. 
(D.  C.)    198]. 

98.  Draper  v.  Randolph,  4  Del. 
454. 

99.  Hall  v.  Cannon.  4  Del.  360. 

30.  Fayou  v.  Jekyll,  157  NTS  880. 

[a]  UlnstxartlOB.— Where  defend- 
ant ordered  a  dress  from  plaintiff, 
and  when  it  was  tendered  rejected  it 
on  the  ground  that  it  was  not  made 
In  accordance  with  the  model  from 
which  it  was  ordered,  and  plaintiff 
on  attempting  to  alter  the  dress  to 
conform  to  the  model  soiled  the  lin- 
ing, and  a  second  tender  being  re- 
jected because  of  such  soiled  lining, 
cleaned  the  lining,  defendant  was 
not  entitled  to  reject  a  new  tender 
without  according  plaintiff  a  reason- 
able time  in  which  to  replace  yie 
llnlns  which  defendant  objected  ^o 
on  the  grround  that  it  had  been 
cleaned.  Fayou  v.  Jekyll,  167  NTS 
880. 

31.  See  cases  infra  this  note, 

(a]  Faxttonlar  oontraote  oon- 
stmsd. — ^Western  Union  Tel.  Co.  v. 
Western,  etc.,  R.  Co.,  91  U.  S.  283, 
23  L.  ed.  350  (contract  for  the  in- 
stallation of  a  telegraph  line  for 
exclusive  use  of  railroad);  Wood- 
stock Iron  Co.  V.  Reed,  84  Ala.  493, 
4  S  369  (wood  cut  for  chcircoal); 
Woodstock  Iron  Co.  v.  Reed,  81  Ala. 
305.  1  S  116  (wood  cut  for  charcoal); 
Allen  V.  Harper,  26  Ala.  686  (share 
of  crop  for  services);  Fitch  v.  Brock- 
mon,  3  Cal.  348  (transfer  of  cattle  in 
consideration  of  labor  on  ranch): 
Owens  V.  Durham,  5  Dana  (Ky.)  536 
(shares  of  crops  for  services): 
Goode  V.  Blackwell,  5  Ky.  Op.  692 
(sale  of  stock  of  goods  for  one  half 


of  net  profits);  Audenried  v.  Bettley, 
8  Allen  (Mass.)  302  (agreement  to 
stock  wharves  with  coal.  wood,  and 
bark);  Mansfield  v.  Converse,  8  Allen 
(Mass.)  182  (stock  delivered  for 
manufacture  into  shoes);  Boston 
India  Rubber  Co.  v.  Hoyt,  1  Mete. 
(Mass.)  139  (party  furnishing  mate- 
rial and  labor  for  building  machine); 
Hillsdale  CoUege  v.  RIdeout,  82  Mich. 
94,  46  NW  373  (contract  to  raise 
fynds  for  lirectlon  of  college  building 
under  agreement  to  become  manager 
of  department):  Detroit  Frear  Stone 
Works  V.  White,  35  Mich.  77  (con- 
tract or  management  of  artinelal 
stone  plant);  McOee  v.  Lavelock,  39 
Mo.  A.  602  (minute  books  used  in 
connection  with  abstract  business); 
Bianchl  v.  Magglni,  17  Nev.  822,  80 
P  1004  (charcoal);  Hurd  v.  Cook,  78 
N.  T.  454  (agreement  to  furnish  logs 
to  mill);  Hale  v.  Hays.  64  N.  T.  389 
(pledge  of  goods  to  secure  payment 
of  taxes) ;  Wllber  v.  Slsson,  64  N.  T. 
121  (manufacture  of  cheese);  Wood 
v.  Orser,  26  N.  T.  348  (agreement  for 
printing  cloth);  Burdlck  v.  Wash- 
burn, 53  Barb.  CN.  T.)  397,  36  How 
Pr  468  (residue  of  crops  remaining 
after  performance  of  contract); 
Hyde  v.  Cookson,  21  Barb.  QN.  T.) 
92  (agreement  for  tanning  hides); 
Oarte  v.  Souvenir  Post  Card  Co.,  136 
NTS  181  (stones  used  for  lithograph- 
ing); Hasbrouck  v.  Bouton,  60  Barb. 
(N.  T.)  413,  41  HowPr  208  (agree- 
ment to  keepsheep  for  wool);  Peo. 
V.  Oillls,  24  Wend.  rN.  T.)  201  (con- 
tract with  millwright  for  repair  of 
mill):  Hartley  v.  Decker,  89  Pa.  470 
(peeling  and  hauling  hemlock  bark); 
Eshleman  v.  Harnlsh.  76  Pa.  97  (man- 
ufacture of  agricultural  Implements). 

Destmotioa  of  subjeet  mattsr  ■■ 
szonss  for  perfozmanee  see  supra 
i   718.  * 

32.     See  Bailments  fi  35-41. 

38.  Smith  V.  Hunter,  171  111.  A, 
80;  Wells  v.  Michigan  Mut.  L.  Ins. 
Co.,  41  W.  Va.  131,  23  SB  527  (hold- 
ing that  an  action  for  breach  of  an 
agreement  to  make  a  loan  would  not 
He  where,  contract  was  not  complete 
and  consummated). 

34.  Bofidenoy  of  perfoznuutos 
see  supra  t!  767-788. 

Stitct  and  snbstaatlBl  parfonutnoe 
see  supra  {  786. 

35.  Peck-WIlIlamson  Heating,  etc., 
Co.  V.  Miller,    (Ky.)   118  SW  376. 

36.  Veosasity  of  parfomiaaea  see 
supra  ii   693-766. 

87.  Sxcnsaa  for  aoaparfonaaaoa 
see  supra  il   706-739. 

38.  See  crosa  references  supra 
p  234. 
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necessity  of  suing  in  general  or  special  assumpsit  ;^ 
the  use  of  particular  conunon  counts;*"  the  avail- 
ability of  the  action  of  covenant*'  or  of  debt.**  So 
also  the  distinctioiiB  between  actions  in  contract  and 
tort,**  the  right  to  elect  between  contract  and  tort,** 
the  right  to  join  distinct  causes  of  action,*'  and  to 
pursue  equitable  remedies  by  way  of  injunction,*' 
specific  performance,*^  and  cancellation**  are  elae- 
where  fully  discussed. 

Contractoal  Btipnlations.  As  to  the  effect  of  an 
express  provision  in  the  contract  for  a  remedy  in 
the  case  of  a  breach,  the  authorities  are  not  in 
harmony,  some  holding  the  contractual  remedy  ex- 
clusive,* while  others  hold  the  contrary."  The  true 
rule  would  appear  to  be  that  the  question  is  to  be 
solved  by  the  intent  of  the  parties  as  determined 
by  a  propter  construction  of  their  contract." 

Law  or  equity.  A  suit  may  be  maintained  in 
equity  on  a  contract  >where  the  remedy  at  law  is 
inadequate,'*  or  where  relief  is  sought  on  specific 
grounds  of  equitable  jurisdiction,*"  as  where  the  ap- 
plication to  equity  is  based  on  the  fraud  or  mistake 
of^  an  arbiter  under  the  contract."*  In  the  absence 
of  some  of  these  particular  grounds  for  the  inter- 
vention of  equity,  however,  an  action  for  damages 
for  breach  of  contract  must  be  brought  at  law." 
The  fact  that  a  party  may  have  a  remedy  in  equity 


will  not  prevent  his  maintaining  an  action  at  law 
because  of  a  breach  of  the  contract."* 

Etection  of  remedies."  It  frequently  happens 
that  a  particular  state  of  facts  arising  in  connec- 
tion with  the  contract  may  give  a  party  thereto  the 
choice  between  several  diflerent  remedies.  These 
facts  may  go  either  to  the  inception  of  the  contract 
or  the  performance  thereof  and  have  already  been 
treated  in  discussing  the  right  to  elect  between 
remedies  arising  out  of  fraud,"  duress,"  or  mis- 
taike,*"  together  with  the  various  grounds  for  re- 
scission," provisions  for  forfeiture,®  options  to  ter- 
minate," the  right  to  accept  an  al>andonment  of  the 
contract  by  the  adverse  party,**  and  the  effect  of 
failure  of  the  adverse  party  to  perform,**  together 
with  the  rights  arising  out  of  substantial"  or  part*' 
performance. 

Contract  for  payment  in  notes  or  property. 
Where  a  party  has  the  vigbt  to  discharge  his  obli- 
gation by  the  delivery  of  notes,"  or  of  specific  arti- 
cles or  services,**  it  has  already  been  seen  that  on 
failure  to  perform  as  required  by  the  contract,  his 
obligation  is  converted  into  a  money  demand,  and 
therefore  action  may  be  brought  upon  such  demand 
without  seekifae  to  compel  the  delivery  of  the 
specific  articles.^* 

[$  791]     B.    Oonditioiis  Precadant    Conditions 


SB.  See  AsBumpslt,  Action  of  1 1 
14-23. 

40.  See  Money  Lent  [27  Cyc  825]; 
Money  Paid  [27  Cyc  8S2];  Money  Re- 
ceived [27  CS^e  847):  Use  and  Occu- 
pation [S9  Cyc  849];  Work  and  Labor 
[40  Cyc   2804]. 

41.  See  Covenant,  Action  of  [11 
Cyc  1022].       ' 

See   Debt,   Action   of   [13    Cye 


4021. 
43. 


See  Actions 
See  Actions 
See  Actions 

of    oommoa 


H1S6- 
168- 
213, 


170. 
169. 
230. 


48. 

Jolndar  of  cominba  and  ■pMdal 
«oiwta  In  aamunpalt  see  Assumpsit, 
Action  of  9  6S. 

40.  See  Injunctions  [22  Cyc 
7241. 

47.  See  Specific  Performance  [36 
Cyc  S28]. 

48.  See  Cancellation  of  Instru- 
ments 9  C.  J.  p  1154. 

40.  U.  S. — Biclcman  v.  Sawyer, 
316  Fed.   281.    132   CCA   426. 

Ark. — Crouch  v.  Leake,  108  Ark. 
322,  157  SW  390,  60  LRANS  774. 

Ind. — Nave  v.  Powell,  63  Ind.  A. 
496,  96  NB  396. 

Iowa. — BomlMrger  v.  Grlener,  18 
Iowa  477. 

Ky. — Walters  v.  Akers,  101  SW 
1179,  3t  KyL  259. 

N.  J. — Sturtevant  Mill  Co.  v.  Eings- 
Und  Brick  Co..  74  N.  J.  L.  492,  70  A 
732. 

N.  T.— Read  v.  Pox,  119  App.  Dlv. 
866,  104  NTS  261. 

N.  C. — Chas.  Hackley  Piano  Co.  v. 
Kennedy.  162  N.  C.  196,  67  SB  488. 

S.  C. — Ancrum  v.  Camden  Water, 
etc.,  Co.,  82  S.  C.  284,  64  SE  161,  21 
LRANS   1029. 

Tex. — Buffalo  Pitts  Co.  v.  ,  Aider- 
dice,  (Civ.  A.)  177  SW  1044;  Olt- 
manna  ▼.  Poland,  (Civ.  A.)  142  SW 
663. 

Wash. — Goes  v.  Tacoma  Northern 
Fac.  Hpspltal  Assoc,  60  Wash.  236, 
96  P  1078. 

Ont. — Boyd  v.  Shaw-Cassils  Co.,  12 
OntWR  913. 

[a]  meaaon  for  ml*. — "For  condi- 
tions which  arise  in  the  execution  of 
a  contract  and  for  which  the  con- 
tract itself  makes  no  provision,  the 
courts  are  at  liberty  to  apply  the  or- 
dinary leeral  remedies  when  these 
conditions  become  a  subject  of  con- 
troversy between  the  contractors; 
but  where  the  probability  of  the 
happening  of  the  condition  has  been 
foreseen  and  a  remedy  is  provided 
for   its   happening,    the   presumption 


is  that  the  parties  intended  the  pre- 
scribed remedy  as  the  sole  remedy 
for  the  condition,  and  this  presump- 
tion Is  controlling'  where  there  Is 
nothing  in  the  contract  itself  or  in 
the  conditions  surrounding  its  exe- 
cution that  necessitates  a  different 
conclusion."  Qoss  v.  Northern  Pac. 
Hospital  Assoc,  60  Wash.  236,  288, 
96  P  1078. 

80.  J.  L.  White  Furnace  Co.  v.  C. 
W.  Miller  Transfer  Co.,  131  App.  Dlv. 
669,  HE  NTS  626  [rev  69  Misc.  66, 
109  NTS  796];  Mendenhall  v.  West 
Cheater,  etc.,  R.  Co.,  36  Pa.  146 
note  (holding  that  the  fact  that  a 
contract  by  express  provision  grants 
a  particular  remedy  does  not  exclude 
other  remedies  which  the  law  an- 
nexes to  the  contract,  unless  so  in- 
consistent atr  plainly  to  imply  such 
exclusion).  See  Quecnsborougn  Land 
Co.  V.  Caseaux,  136  La.  724,  67  8 
641.  LRA1916B  1201.  AnnCasl916D 
1248  (holding  that,  where  a  contract 

?roviaes  certain  specifled  remedies 
or  its  breach,  other  remedies  are  not 
excluded,  in  view  of  Rev.  Civ.  Code 
art  1962,  providing  that  when  a  con- 
tract contains  general  obligations, 
and  the  parties  in  order  to  avoid  a 
doubt  whether  a  particular  case 
comes  within  the  scope  of  the  agree- 
ment have  made  special  provisions 
for  such  case,  the  general  terms  of 
the  contract  shall  not  be  restricted 
to  the  single  case  provided  for). 

81.  J.  L.  White  Furnace  Co.  v.  C. 
W.  Miller  Transfer  Co.,  131  App.  Dlv. 
B69,  116  NTS  626;  Goss  v.  Northern 
Pac.  Hospital  Assoc,  60  Wash.  236, 
96  P  1078! 

83.     See  Equity  [16  Cyc  30  et  seqj. 
63.     See    Equity     [16    Cyc     60    et 

si.  O'Brien  v.  Champlaln  Constr. 
Co..  107  Fed.  338;  Herrick  v.  Bel- 
knap,   27  Vt.    673. 

86.  Plttser  v.  Little,  12  KyL  985; 
Sweeney  v.  Foster,  112  Va.  499,  71 
SB  648;  Wits  v.  Mullln,  90  Va.  806, 
20  SB  783;  Robertson  v.  Hogshead,  3 
Leigh  (30  Va.)  667;  Mese  v.  Mayse, 
6  Rand.  (27  Va.)  858;  Etwarthmore 
Lumber  Co.  v.  Parks,  72  W.  Va.  625, 
79  SE  723.  See  Peck-Wllllamson 
Heating,  etc,  Co.  v.  Miller.  (Ky.) 
118  SV?  376  (holding  that,  where  the 
measure  of  damages  for  the  breach 
of  a  contract  is  the  amount  of  profits 
to  which  plaintiffs  would  i>e  entitled. 
it  Is  immaterial  whether  they  sue  for 
damages  or  for  an  accounting  of 
profits). 


66.  Hamil  v.  Flowers,  164  Ala. 
301,  63  S  994;  Southern  R.  Co.  ▼. 
Branch.  9  Ga.  A.  810.  71  SE  496; 
Dockstader  v.  Des  Molnea  T.  M.  C.  A.. 
(Iowa)    109  NW  906. 

"Whenever  equity  furnishes  to  a 
party  the  right  to  specifically  enforce 
an  executory  contract  of  sale,  the 
taw  furnishes  to  him  the  right  to 
sue,  if  he  elects  so  to  do,  for  dam- 
ages for  a  breach  of  that  contract 
the  inadequacy  and  not  the  entire 
absence  of  a  legal  remedy  being  the 
ground  upon  which,  in  such  cases, 
the  jurisdiction  of  equity  may  be  in- 
voked." Hamil  V.  flowers,  184  Ala. 
301,   311.    63  8  »«4. 

[a]  IU««tratl<m.>-Wh»re  a  rail- 
road company  broke  its  contract  to 
transfer  to  plaintiff  a  bill  of  lading 
on  the  payment  of  the  value  of  the 
goods  involved,  the  fact  that  plain- 
tiff acquired  rights  which  he  could 
have  enforced  in  equity,  or  thM  the 
law  gave  him  the  right  to  use  the 
name  of  the  holder  of  the  leg&l  title 
to  bring  an  action  for  use  In  his 
favor,  does  not  Impair  his  right  of 
action  against  the  railroad  company 
for  breach  of  the  contract.  South- 
em  R.  Co.  v.  Branch,  9  Qa.  A.  310, 
71  SB  696. 

87.  aUotloa  of  tsmsai—  vmMr> 
any  see  Election  of  Remadies  [IS 
Cyc  2611. 

88.  See  supra  l|   304-809. 

80.  See  supra  f  311. 
00.     See  supra  f  871. 

81.  See  supra  i|  661-669. 
OrovaOa  for  reMssloBi    Fraud  see 

supra  Jl  652,  663.  Duress  see  supra 
I  666.  Undue  Influence  see  supra 
t  654.  Mistake  see  supra  i  166. 
Breach  or  nonperformance  see  supra 
i!  661-669. 
69.  See  supra  li  642-647. 
"    629-641. 


04. 


06. 
67. 


60. 
70. 


See  supra 
See  supra 
See  supra 
See  supra 
See  supra 
See  supra 
See  supra 
See  supra 


726-732. 

733-738. 
786. 
787. 
693. 
698. 


McKlnnle  v.  Lane.  230  III.  544. 
82  NB  878.  120  AmSR  338;  Scearce 
V.  Gall,  82  Ind.  266;  Parr  v.  McGown. 
(Tex.  Civ.  A.)  98  SW  960  (holding 
that,  where  defendant  promised  to 
execute  notes  for  the  balance  found 
due  from  him  on  an  accounting'  after 
the  sale  of  certain  property,  but 
failed  to  execute  such  notes,  plaln- 
tirr  was  entitled  to  sue  either  for 
specific  performance  of  the  contract 


For  laitsr  OSS— ,  dsvstopauBta  and  ohsacea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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precedent  to  mi  action  for  breach  of  eontract,  oth«r 
than  those  common  to  actions  generally,'^  being 
identical  with  the  conditions  creating  the  necessity 
for  performance  have  already  been  treated.'*  As, 
for  example,  the  necessity  of  a  request  or  demand, 
or  tender,'*  or  performance  of  dependent  cove- 
nants," or  fulfillment  of  conditions  generally." 

[$  792]  0.  Defenses— 1.  In  Qtiunl.  Many 
matters  of  defense,  involving  as  they  usually  do 
questions  going  to  the  essential  elements  of  the 
contract,  or  to .  its  rescission,  performance,  or 
breach,  have  already  been  treated  in  connection 
with  the  general  discussion  of  fraud,"  mistake," 
misrepresentation  Without  fraud,"  duress,'*  undue 
influence,"  consideration,''  parties,"  offer  and  ac- 
ceptance,'* illegality,"  modification,"  merger,*'  ter^ 
mination,"  pe^ormance  and  breach.**  In  general 
it  may  be  laid  down  that  matters,  to  constitute  a 
good  defense  to  an  action  based  on  contract,  must 
be  germane  to  the  cause  of  action  pleaded  and  must 
present  a  legal  reason  why  plaintiff  should  not  re- 
cover.*" For  example,  the  existence  or  breach  of 
another  and  distinct  contract  cannot  be  pleaded  in 
bar,*^  particularly  where  it  is  not  between  the  same 
parties.**  But  a  collateral  agreement  between  the 
same  parties  relating  to  the  subject  matter  of  the 
contract  may  be  shown  by  way  of  def  ense,**  and 
where  a  verbal  eontraSet  is  the  consideration  for  a 

or  for  the  amount  of  the  indebted- 
ness). 

n.     See  Action*  II  7Z-83. 

98.  VeoMsdto  for  parf onune*  ••« 
supra  11  C93-7S6. 


written  one,  a  breach  thereof  may  be  shown  in  de- 
fense to  an  action  on  the  written  contract  as  a 
failure  of  consideration.**  A  plea  of  contributory 
negligence  is,  by  nature,  entirely  inapt  as  a  defense 
to  an  action  for  breach  of  contract.*' 

Criminal  liability.  The  fact  that  defendant  by 
his  nonperfoiTnance  may  have  incurred  a  crimiiud 
liability  will  not  constitute  a  defense.** 

SnbManent  peifomumce  or  cnre  of  breach. 
Where  an  action  has  been  commenced  for  the  non- 
performance of  a  contract,  subsequent  performance 
will  not  defeat  it  if  a  cause  of  action  had  accrued, 
unless  such  performance  was  with  the  express  or 
implied  consent  of  plaintiff,  or  unless  he  has  ac- 
cepted what  has  been  done  as  a  partial  or  complete 
discharge  of  the  agreement.*'  So  where  the  act  on 
which  performance  is  to  become  due  is  within  the 
power  of  the  party  promising  to  perform,  he  cannot, 
after  he  has  performed  such  act  and  i^ter  action 
has  been  brought  on  the  contract,  defend  on  the 
ground  that  he  has  retracted  the  act.** 

Absence  of  damage.  When  the  agreement  is  to 
perform  a  particular  act  As  distinguished  from  an 
agreement  to  indemnify,  it  is  no  defense  to  an  ac- 
tion for  breach  to  show  that  plaintiff  has  not  been 
damaged.**  So  where  nonperformance  of  a  condi- 
tion precedent  is  set  up  as  a  defense,  it  is  not  neces- 
sary that   defendant  show  that  he  has  sustained 


See  supra  II   740-744. 
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See  supra 
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See  supra 
See  supra 
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746. 
694. 


8*8-706. 
i   279-IO>. 

246-271. 

l73-27i. 

310-32B. 

826-388. 
i   144-244. 

43^45. 
i    B2-121. 

S3»-480. 

604-615. 

616-619. 

620-691. 

693-789. 
See  cases  infra  this  note. 
M»ttns  kalA  t»  ooBstttBte  de- 
-VHiere  recovery  is  souffht 
on  the  ground  that  plaintiff  wbs  pre- 
vented from  performing  by  defend- 
ant, defendant  -  may  show  that 
plaintiff  was  otherwise  unable  to 
perform.  Napier  v.  Spielmann,  64 
Misc.  9S.  103  lirs  982  [afT  127  App. 
DIv.  587.  Ill  NTS  983  (aft  196  N.  T. 
575  mem,  90  NB  1162  mem)]. 

[b]  Kfttters  held  aot  to  coaaUtute 
danasVif— '(1)  Nonperformance  of  a 
•■ondition  not  imposed  by  the  con- 
tract. Peters  v.  GeorKe.  1  Cal.  A. 
239,  81  P  1117;  International  Food 
Co.  V.  Beckerd,  46  App.  Dlv.  856,  61 
NTS  1001.  (2)  That  defendant,  by 
reason  of  his  breach,  has  Incurred  a 
liability  as  to  third  persons.  Bane- 
wur  v.  Levenson.  171  Mass.  1,  50  NE 
10  (holding  that  in  an  action  for 
breach  of  contract  to  procure  the  re- 
lease of  goods  from  attachment  by 
furnishing  money  to  pay  creditors. 
It  was  no  defense  that  defendant  had 
replevied  the  goods,  and  been  ad- 
judged to  return  them).  (8)  That 
defendant  acted  in  good  faith.  Bylea 
V.  Lawrence,  35  Mich.  458.  (4)  That 
written  contracts  sued  on  have  been 
Irregularly  withdrawn  trom  the  flies 
of  a  preceding  action.  Cincinnati, 
etc.,  R.  (%.  V.  Corton,  110  SW  867,  38 
Kyt,  689.  (5)  An  ofter  of  security 
which  plaintiff  was  not  bound  to  ac- 
cept is  no  defense  to  bis  money  de- 
mand. Hartman  Steel  Co.  v.  Hoag 
104  Iowa  t69,  78  NW  611.  (6)  A 
debtor  who  is  primarily  liable  cannot 
oblect  that  another  who  is  Jointly 
liable  with  him  haa  not  bean  sued  at 


an  earlier  day  upon  a  separate  se- 
curity given  by  the  latter.  Lee  v. 
FonUlne,  10  Ala.  756,  44  AmD  606. 
(7)  Plalntifrs  surrender  and  cancel- 
lation of  a  contract  with  a  third 
person  on  the  best  terms  possible 
will  not  relieve  the  defendant  from 
the  payment  of  such  damages  as  are 
the  direct  and  natural  result  of  his 
own  breach  of  contract.  Blagen  v. 
Thompson,  28  Or.  239,  31  P  647,  18 
LRA  316.  (8)  Where  »  party  has  re- 
ceived the  beneflt  of  evidence  fur- 
nished bnder  an  agreement  to  pro- 
cure the  same,  he  cannot  assert  by 
way  of  defense  to  an  action  for  the 
price  that  plaintiff  had  no  title  to 
such  evidence,  where  the  real  own- 
ers interposed  no  claim  and  are  not 
impleaded.  Weod  v.  CasserlelKh.  30 
Colo.    287,    71    P    860,    97   AmSR    138. 

(9)  Where  an  action  is  on  an  agree- 
ment to  share  collections,  the  ques- 
tion of  whether  the  debts  on  which 
collections  are  to  be  made  are  barred 
by  limitation  Is  immaterial.  Oamer 
V.   Redman,   10  Wyo.  328,   78  P  1008. 

(10)  Payment  by  a  third  person  of 
a  portion  of  the  amount  due  is  no  de- 
fense to  an  action  for  the  balance. 
Rugglero  v.  TufSanl,  64  Misc.  497, 
104  NTS  691  (holding  that  the  fact 
that  undertakers  have  been  paid  the 
amount  which  the  surrogates  court 
deemed  the  reasonable  Xuneral  ex- 
penses of  a  decedent,  In  view  of  his 
condition  and  station  In  life,  does  not 
affect  their  right  to  sue  for  the  bal- 
ance upon  an  express  contract  made 
with  a  third  person). 

91.  Linden  v.  Black,  6  (Tolo.  A. 
174,  40,P  241;  Welshbllllg  v.  Dlen- 
hart.  66  Ind.  94;  Sears  v.  Krekel, 
(Mo.  A.)  184  SW  911;  Dixon  v.  Bron- 
ston.  171  App.  Dlv.  652.  167  NTS 
386. 

ra].  Bate  applied.— PlalnUITs 

breaches  of  former  contracts  will 
not  constitute  a  defense  unless  the 
contract .  sued  on  was  an  extension 
of  the  former  contracts  or  was  sub- 

iect  to  performance  thereof,  al- 
hough  they  ma.y  be  pleaded  as  a 
counterclaim.  Dixon  v.  Bronston,  171 
Ann.  Dlv.   662,   167  NTS   386. 

Tbl  A  proailasary  note  cannot  be 
pleaded  in  bar  to  an  action  on  a 
simple  contract  Lasier  v.  Nevln,  3 
W.  Va.  622. 

[c]  Oovaaaat  Ia  defd. — Where 
plaintiff  purchased  land  from  the  de- 
fendant's grantee  in  reliance  on  de- 
fendant's oral  promise  to  pay  special 
taxes  constituting  a  lien,  this  agree- 


ment was  sufflclent  to  support  an 
action  plaintiff  not  being  confined  to 
his  remedy  on  the  warranty  in  his 
deed.  Sears  v.  Krekel,  (Mo.  A.)  184 
SW   911. 

BO.  Ala. — Pugh  V.  Barnes,  108  Ala. 
187,  19  S  370;  Dlmmlck  v.  Register, 
92  Ala.  458,  9  S  79;  C!arver  v.  Bads, 
66  Ala.  190:  Mason  v.  Hall,  80  Ala. 
699;    Huckabee  v.   May,   14   Ala.   268. 

Colo. — Linden  v.  Black,  8  Colo.  A. 
174,   40  P  241. 

Mo. — Hill  V.  Seneca.  100  Mo.  A.  280, 
73  SW  807;  Pettlt  V.  Carpenter,  8< 
Mo.  A.  462. 

N.  H. — Provenchee  v.  Piper,  68  N. 
H.    31,   86  A  552. 

N.  T. — Reoknagel  v.  Steinway,  6( 
App.  Dlv.  352,  68  NTS  132  [mod  3* 
Misc.    633,    68    NTS   967]. 

W.  Va. — Monongahela,  etc..  Dredg- 
ing Co.  V.  Smith.  88  SE  1086. 

[a]  nalatUPs  breach  of  eontraot 
with  a  tUrd  person  Is  no  defense,  al- 
though such  contract  was  a  part  of 
the  arrangement  under  which  the  de- 
fendant Incurred  the  debt  Linden  v. 
Black,  6  Colo.  A.  174.  40  P  241. 

83.  Indelll  v.  Lasster,  130  App. 
Div.  648.  116  NTS  46  (holding  that 
an  agreement  under  which  contract- 
ors were  to  obtain  possession  of 
premises  at  their  own  expense  was 
admissible  in  an  action  for  damages 
based  upon  the  fact  that  they  had 
not  been  able  to  obtain  possession). 

9«.  Dlcken  V.  Morgan,  54  Iowa 
684,  7  NW  145;  Trayer  v.  Reedar,  46 
Iowa  272;  Puttman  v.  Haltey,  24 
Iowa  426. 

95.  Hart  v.  Coleman,  192  Ala.  447, 
68  S  315. 

96L  Baum  v.  Union  Surety,  etc., 
Co.,   19  Pa.  Super.  23. 

87.  Indiana,  etc.,  R.  Co.  v.  Adams, 
112  Ind:  302,  14  NB  80. 

FetfoxmaBi)*  mtUa  aotton  bzoiulit 
see  supra  {  776. 

98.  Bigelow  V.  Cross,  69  Vt.  264, 
S7   A.   969 

99.  Hax  V.  Hax,  84  Mo.  A.  306. 
See  Tate  v.  Barcroft  1  Mo.  163  (hold- 
ing that  where  A  covenanted  that  he 
would  become  responsible  for  half  of 
a  certain  note  executed  by  B  and  C 
to  D,  and  would  free  B  from  all  costs 
that  might  accrue  on  the  note.  It 
was  not  necessary  In  a  suit  on  the 
covenant  to  allege  a  recovery  on  the 
note);  Lyle  v.  McCormlck  Harvest- 
ing Mach.  Co.,  108  Wis.  81,  84 
NW  18,  51  LRA  906  (holding  that 
where  a  note,  under  an  agreement 
with  the  payee.  Is  to  be  redelivered 


698.  [13C.J.1 


CONTRACTS 


[§§  792-798 


damage.^  Further,  where  defendant  has  failed  to 
perform  hia  contract  in  aocordanee  with  its  terms, 
his  liability  for  damages  will  not  be  destroyed  by 
reason  of  the  fact  that  plaintiff  has,  by  his  own 
exertions,  been  able  to  avoid  loss.* 

Election  or  right  to  sue  another.  In  order  to  es- 
tablish a  defense  that  plaintiff  has  elected  to  pro- 
ceed against  a  third  person  as  the  real  party  to  t^e 
contract,  defendant  is  not  bound  to  show  such  facts 
as  would  constitute  an  equitable  estoppel ;  it  is  suf- 
ficient to  show  that  plaintiff  had  a  right  of  election 
and  exercised  it.'  The  mere  fact  that  plaintiff  in- 
tends to  attempt  to  secure  a  repayment  of  his  dam- 
ages from  another  source,  if  not  successful  against 
defendant,  will  not  constitute  a  defense,  where  it 
is  not  shown  that  plaintiff  has  a  legal  claim  which 
may  be  enforced  against  the  third  person.^  A  party 
to  a  contract  cannot  complain  that  his  liability 
thereon  is  enforced,  although  plaintiff  might  have 
resorted  to  another  remedy.° 

Inconsistent  defenses.  The  right  to  set  up  inoon- 
sistent  defenses  and  the  tests  of  consistency  are 
elsewhere  specifically  treated  in  this  work.* 

[i  793]  2.  EQUitable  Befensea.  In  a  large  num- 
ber of  jurisdictions  equitable  defenses  may,  under 
statutes,  be  set  up  in  actions  at  law,  although  they 
must  be  tried  in  the  manner  prescribed  for  the  trial 
of  actions  at  law,  unless  defendant  seeks  aftonative 
equitable  relief.'  And  under  the  head  of  equitable 
defenses  are'  included  all  matters  which  before 
would  have  authorized  ail  application  to  the  court 
of  chancery  for  relief  against  a  legal  liability,  but 
which  at  law  could  not  have  been  pleaded  in  bar." 
At  common  law  the  rule  is  well  settled  that  equi- 
table defenses  cannot  be  set  up  in  an  action  at  law 
on  a  contract." 

[$  794]  3.  Agreement  Not  to  Sue— a.  In  Ctoa- 
eraL  According  to  many  of  the  earlier  cases,  an 
agreement  to  extend  the  time  of  payment  of  a  debt, 
or  not  to  sue  for  a  certain  time,  cannot  be  pleaded 
in  bar  of  an  action  brought  before  the  expiration  of 


the  time  stipulated;^*  and  on  this  principle  it  has 
been  held  that  an  agreement  made  pendente  lite 
that  the  suit  shall  abide  the  event  of  another  action, 
cannot  be  set  up  as  a  bar  to  the  suit  if  plaintiff 
afterward  chooses  to  proceed."  The  rule  does  not 
apply  to  a  covenant  never  to  sue.  Such  a  covenant 
amounts  to  a  release  and  may  be  pleaded  in  bar 
of  a  subsequent  action."  Even  in  the  case  of  an 
agreement  not  to  sue  for  a  limited  time  the  tend- 
ency of  modem  decisions  is  to  maintain  that  the 
new  agreement  operates  directly  on  the  ori^al 
contract,  and  is  intended  by  the  partira  to  be  a 
mere  modification  of  the  rights  and  obligations  in- 
cident to  that  contract,  and  not  a  distinct  and  inde- 
pendent undertaking  on  which  a  separate  action 
must  be  brought,  and  that  it  is  therefore  a  good 
defense  to  an  action  brought  on  the  original  con- 
tract before  the  time  limited  has  expired." 

[$  795]  b.  Action  for  Breach.  In  the  case  of 
an  agreement  or  covenant  not  to  sue  for  a  limited 
time  defendant's  remedy,  according  to  the  earlier 
oases  above  referred  to,  is  on  the  covenant  or  agree- 
ment, by  a  direct  action  to  recover  damages  for  the 
breach  thereof."  And  it  has  been  held  th^t  such 
breach  cannot  be  set  up  by  way  of  counterclaim." 

[$  796]  c.  Plea  in  Abatement.  If  there  is  a 
binding  agpreement  for  an  extension  of  the  time  of 
payment,  and  plaintiff  proceeds  prematurely,  de- 
fendant mav  plead  the  agreement  in  abatement  of 
the  action." 

[$  797]  d.  Agreement  Not  to  Sue  One  ot  Sev- 
eral Joint  or  Jdnt  and  Several  Oontractors.  A 
covenant  or  agreement  not  to  sue  one  joint  or  joint 
and  several  obligor  or  promisor  does  not  release 
the  other  obligors  or  promisors  and  is  not  plead- 
able in  bar." 

[i  798]  4.  Who  May  Urge  Defenaa.  As  a  gen- 
eral rule  a  defense,  in  order  to  be  available,  must 
be  one  which  may  be  asserted  by  the  party  urging 
it  in  his  own  right."  But  in  an  action  to  recover 
damages  for  breach  of  defendant's  agreement  to 


to  the  maker  on  demand  on  a  cer- 
tain conting:ency,  the  payee's  failure 
on  demand  to  redeliver  It  on  the  hap- 

Soning  of  the  contingency  Is  a 
reach  of  his  contract,  and  entitles 
the  maker  to  an  action  for  damages 
in  the  amount  of  the  note,  although 
he  has  not  been  compelled  to  pay  It 
to  a  third  party  to  wnoip  it  has  been 
transferred). 

Contracts  of  laflsmnlty  see  Indem- 
nity [22  Cyc  90]. 

ntntv  without  damaff*  trsBsrallr 
see  Actions  i  (4. 

1.  Langley  v.  Rodriguez,  122  Cal. 
680,   5B  P  408,   68  AmSR  70. 

3.  K  E.  Thomas  Fruit  Co.  v. 
Start,  107  Cal.  206.  40  P  SS6  (hold- 
ing that  where  plaintiff  cured  cer- 
tain fruit  for  defendants  who  dis- 
posed of  it  at  values  usually  ob- 
tained for  good  fruit  that  fact  will 
not  affect  plaintiff's  liability  to  de- 
fendants for  damages  to  the  fruit 
in  defectively  curing  It). 

3.  Barrel!  v.  Newby,  127  Fed.  6B6, 
62  CCA  382. 

4.  Iowa  Mfg.  Co.  V.  B.  F.  Sturte- 
vant  Co.,  162  Fed.  460,  89  CCA  346, 
18   LRANS    E75. 

5.  Dowagiac  Mfg.  Co.  v.  Thur- 
ston, 24   Ind.  A.   264,   56  NE  684. 

e.     See  Pleading  [31  Cyc  147]. 

7.  Carey  v.  Gunnison,  (Iowa)  17 
NW  881:  Buford  v.  Louisville,  etc., 
R.  Co.,  82  Ky.  286;  Atherholt  v. 
Hughes,  209  Pa.  166,  68  A  269.  And 
see  Actions   i  182. 

a  Carey  v.  Gunnison,  (Iowa)  17 
irw  881;  Buford  v.  Louisville,  etc., 
R.  Co.,  82  Ky.  286;  Dobson  v.  Pearce, 
12  N.  T.  166,  62  AmD  162.  See  Ac- 
Uons  i  182. 


[a]  maattatlOB.— Code  (187S)  I 
2740,  providing  that  in  an  action  at 
law  defendant  may  set  forth  in  his 
answer  as  many  causes  of  defense, 
"whether  legal  or  equitable,"  as  he 
may  have,  in  an  action  at  law  on  a 
contract  whereby  plaintiff  trans- 
ferred to  defendant  his  interest  in 
a  partnership,  defendant  may  answer 
that  the  contract  was  procured  by 
fraud  and  entered  into  through  mis- 
take as  to  the  liabilities  of  the  Arm, 
no  affirmative  relief  being  asked. 
Carey  v.  Gunnison,  (Iowa)  17  NW 
881. 

[b]  TtUag  adyBirtare  of  OB*^ 
paenalMy  OlatMsa  to  obtain  from 
him  an  undue  sacrifice  may  be  suf- 
ficient for  an.  equitable  defense  when 
he  is  sued  at  law  on  the  contract. 
Buford  v.  Louisville,  etc.,  R.  Co.,  82 
Ky.   286. 

9.  U.  S.— Mississippi  Mills  v. 
Cohn,  150  U.  S.  202,  14  BCt  76,  37  L. 
ed.  1052;  Burnes  v.  Scott,  117  U.  8. 
582,  6  set  866,  29  L.  ed.  991;  Robin- 
son V.  Campbell,  3  Wheat.  212,  4  L. 
ed.  372;  Courtrlght  v.  Burnes,  IS  Fed. 
317,  3  MoOary  60  faff  117  U.  S.  682, 
6  set  885.   29   L.  ed.  991]. 

111. — Klrkpatrlck  v.  Clark,.  182  III. 
342,  24  NE  71,  22  AmSR  631.  8  LRA 
611:  Snell  v.  B.  Toaettl  Brewing  Co., 
71  111.  A.  660. 

Me. — Miller  v.  Waldoborongh  Pack- 
ing Co.,  88  Me.   605,   84  A  527. 

Mich. — Harrett  v.  Kinney,  44  Mich. 
457,   7  NW  63. 

Ho. — Martin  v.  Tumbaugh,  168  Mo. 
172.  64  SW  616. 

N.  J. — Stryker  v.  Vanderbllt,  25  N. 
J.  L.  482. 

N.   C. — Dempsey  t.   Rhodes,   93   N. 


C.  120.. 

Bng. — Scholey  v.  -Ueama,  7  E*.sl 
148,  103  Reprint  66. 
See  Actions  f  181. 
[al  XUnatrattinb— Th«  defense  of 
want  of  consideration  may  ordinarily 
be  made  at  law,  but  "Where  a  deter- 
mination of  the  question  of  consid- 
eration depends  on  the  settlement  of 
the  affairs  of  a  partnership,  some  of 
the  members  of  which  are  not  before 
the  court,  it  Is  a  question  for  equi- 
table jurisdiction,  and  such  a  defense 
cannot  be  made  to  an  action  at  law. 
Courtlight  v.  Bttmes,  18  Fed.  317.  3 
McCrary  60  [aff  117  V.  S.  682,  6  SCt 
866,  29  L.  ed.  991]. 
~~      See  Release  [34  CycJ044]. 

Jewett  v.  Comforth.  »  Me.  107." 

See  Release  [34  Cyc  1043]. 

See  Release. 

See  Release  [34  Cyc  1042). 

See  Set-Off  and  Counterclaim. 

See  Abatement  and  Revtval  I 


la 

11. 

,  la. 

'  13. 
14. 
18. 

le. 

169. 
17. 
18. 

[a] 
who. 


See  Release  [34  Cyc  1084]. 

See  cases  Intra  this  note. 

ninstratloas. — (1)     A     person 

js  a  part  of  the  consideration 
of  conveyance,  agrees  to  pay  an  out- 
standing debt  of  his  grantor  cannot 
oonteat  the  validity  of  such  debt. 
Washer  v.  Independent  Mln.,  etc..  (>).. 
142  Cal.  702.  76  P  654.  (2)  And  where 
the  agreement  is  to  pay  a  partlcular 
order,  the  promisor  cannot  assert 
that  the  order  is  for  too  large  in 
amount,  or  that  the  Indebtedness  for 
which  it  la  drawn  has  already  been 

Said.     PerryviHe  v.  Letcher.  1  T.  B. 
[on.  (Ky.)  11.    (3)  One  debtor  who  is 
primarily  liable  cannot  urge  that  an- 
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do  «ertain  aeta  neoesBary  to  fix  the  liabUity  of  a 
third  person  on  a  contract  between  him  and  plain- 
tiff, defendant  may  avail  himself  of  any  'defense 
which  such  third  person  could  have  set  up,  since, 
if  such  defense  is  -established,  plaintiff  could  not 
liave  recovered  of  the  third  person,  even  if  defend- 
ant had  done  his  duty."  Where  a  person,  not  him- 
self bound  by  a  contract  because  of  noncompliance 
with  statutory  provisions,  seeks  to  enforce  it  against 
one  who  is  bound,  or  does  not  rely  on  the  statute, 
defendant  cannot  set  up  in  defense  the  voidability 
of  the  obligation  as  to  plaintiff.**  An  agreement 
among  creditors  not  to  sue  their  debtor  without  the 
concarrenee  of  &  majority  of  the  creditors  does  not 
innre  to  the  benefit  of  the  debtor,  and  he  cannot 
plead  it  in  bar  of  an  action  against  him  by  one  of 
the  creditoiB.*^  A  contractor  who  agrees  with  an- 
other contractor  to  go  on  and  complete  the  work 
stands  in  the  original  contractor's  shoes  and  can 
recover  nothing  except  what  the  latter  would  have 
been  entitled  to  recover."  But  if  he  makes  a  con- 
tract with  the  owner  to  go  on  and  complete  the 
work  according  to  the  original  specifications,  his 
action  to  recover  the  contract  price  for  doing  the 
same  is  not  subject  to  defenses  which  might  have 
been  set  up  against  the  original  oonti;actor.*'  To 
enable  a  party  to  use  a  set-off,  it  must  exist  in  his 
own  favor  and  not  in  the  favor  of  a  third  person." 

EqnitiM  exinting  in  favor  of  third  persons.  Eqni- 
"ties  existing  in  favor  of  third  persons  against  plain- 
tiff cannot  be  availed  of  by  defendant  where  he  has 
received  all  the  benefits  to  which  he  is  entitled 
under  the  contract.** 

[$  799]  5.  Contract  for  Benefit  of  Third  Per- 
Moa.  One  who  seeks  to  take  advantage  of  a  con- 
tract made  for  his  benefit  by  another  must  take  it 


subject- to  all  legal  defenses**  and  inherent  e<|aitie> 
arising  out  of  the  contract,*^  such  as  the  fraud  of 
the  party  procuring  it,''  the  nonperformance  of 
conditions,™  or  the  right  to  a  set-off,*"  unless  the 
element  of  estoppel  has  entered."  It  is  not  a  de- 
fense to  an  action  on  a  contract  made  for  the  bene- 
fit of  another  that  such  other  still  retains  his  origi- 
nal remedy  against  one  of  the  parties.** 

[i  800]  6.  Waiver  of  Sefenses.  The  mere  as- 
signment of  one  excuse  for  not  performing  a  con- 
tract is  no  evidence  of  a  waiver  of  any  other  de- 
fense, unless  the  excuse  assigned  is  inconsistent 
with  the  subsequent  defense,'^  and  a  party  may 
show  in  defense  grounds  for  refusal  to  perform  his 
contract  which  were  unknown  to  him  at  the  time 
of  refusaL"*  It  is  not  necessary  that  defendant 
shall  have  rescinded  his  contract  in  order  to  pre- 
vent his  assertion  of  nonperformance  by  plaintiff 
as  a  defense  to  an  action  thereon,*°  or  to  enable 
him  to  plead  a  failure  of  consideration.*"  One  who 
has  agreed  to  pay  the  debt  of  another  is  estopped 
to  question  the  validity  of  the  debt  where,  after 
the  contract  has  been  entered  into,  he  has  recog- 
nized its  validity  by  paying  a  portion  of  it  and  by 
permitting  the  application  of  the  debtor's  money  to 
its  payment."  One  for  whose  benefit  an  agreement 
to  pay  a  note  is  made  does  not  waive  such  agree' 
ment  by  having  discounted  such  notes,  where  there 
is  no  condition  in  the  agreement  that  they  shall 
remain  in  his  h^nds  until  maturity ."^ 

[$  801]  D.  Time  to  Sne**— 1.  In  General.  As 
a  general  rule,  on  an  agreement  to  do  a  particular 
thing,  the  right  of  action  is  complete  on  defendant's 
failure  to  do  the  thing  at  the  time  and  in  the 
manner  to  which  he  has  agreed,^  as,  for  example, 
in  the  case  of  an  agreement  to  execute  a  note  pay; 


other  who  Is  jointly  liable  with  him 
lias  not  been  aued  at  an  earlier  day 
on  a  separate  security  given  by  him. 
Ijee  V.  Fontaine,  10  Ala.  75S.  41  AmD 
505.  (4)  Where,  In  an  action  to  set 
Aside  a  conveyance  of  land  as  fraud- 
-ulently  procured,  plaintiff  obtains  a 
decree  by  means  of  a  compromise  In 
-which  be  agrees  to  discharge  the 
mortgase  on  the  premises,  executed 
%y  bis  fraudulent  grantee.  In  a  sub- 
aequent  action  to  fereclose  the  mort- 
jmse  he  cannot  object  that  It  Is  for 
s  sum  in  excess  of  the  Just  debt  of 
-the  mortgagor  or  the  mortgagee,  or 
that  prior  to  the  settlement  the 
mortgasee  might  have  obtained  a 
j>artlal  satisfaction  from  a  source 
other  than  the  land.  Hannan  v. 
Bdhner,  80  Nebr.  E21,  114  NW  606. 

rb]  OblMtloa  mutt  ooatraot  Is  -not 
Tilamar'  Third  persons  cannot  ob- 
ject to  an  agreement  on  the  ground 
<if  its  lacking  the  requisites  of  a 
-valid  agreement.  Mason  v.  Crosby, 
16  v.  Cas.  No.  9,236,  3  Woodb.  &  H. 
SSS;-  Hughes  v.  Liumsden,  B  111.  A. 
185:  Indianapolis  Natural  Qas  Co.  v. 
ICobbey.  135  Ind.  857.  88  NB  892. 

19.  Reed  v.  Darlington.  19  Iowa 
.349. 

90.  Elvans  t.  Williamson,  79  N.  C. 
Sfi:  Oreen  v.  North  Carolina  R.  Co., 
7T  tt.  C.  91. 

SI.  Johnson  v.  Bamberger,  (Ark.) 
19  S"^  920. 

sa.  Philadelphia  Hydraulic  Works 
-v.  Scbenck,  80  Pa.  884. 

as.  Philadelphia  Hydraulic  Works 
■V.  Scbenclc,  80  Pa.  884. 

a4k  See  Set-Off  and  Counterclaim 
f  34   Cyc  716]. 

as.  ITpchurch  v.  Bunn,  117  Oa.  64, 
43  SB  409  (holding  that,  where  a  ver- 
bal agreement  Is  made  to  sell  the 
turpentine  privilege  to  land,  but  no 
title  is  con-veyed,  and  subsequently, 
-vrlth  the  consent  of  both  parties,  the 
privilege  is  sold  and  a  written  con- 
-veyance  is  executed  by  the  owner  to 
.a  tlilrd  person  at  an  advanced  price. 


and  part  of  the  purchase  money  is 
paid,  the  purchaser  cannot  defeat  the 
owner's  right  to  recover  the  balance 
of  the  price  by  setting  up  the  verbal 
agreement). 

set  Hum*  V.  Atkinson.  8  Kan.  A. 
18.  64  P  1<;  Jenness  v.  -Simpson,  84 
Vt.  127,  78  A  886. 

[aj  Wbsr*  a  eoattael  la  mads  for 
ths  MBSitt  of  a  third  person,  and  he 
avails  himself  of  its  advantagea  the 
law  creates  a  privity,  and"  he  must 
bear  the  burdens  of  a  party  to  the 
contract.  Meridian  Life,  etc.,  Co.  v. 
Baton,  41  Ind.  A.  118,  81  NB  667,  82 
NB  480. 

07.  Fish  V.  Seattle  First  Nat. 
Bank.  160  Fed.  524.  80  CCA  266  [rev 
on  other  grounds  167  Fed.  87,  84  CCA 
502];  Malanaphy  v.  Fuller,  etc..  Mfg. 
Co.,  126  Iowa  719.  101  NW  649,  106 
AmSR  332;  Hargadine-McKlttrtck 
Dry  Ooods  Co.  v.  Swoflord  Broa  Dry 
Ooods  Co.,  86  Kan.  672.  70  P  682; 
Union  Bank  v.  Bowman.  9  La.  Ana 

196.  ^ 

B8.  Jenness  v.  Simpson,  84  Vt.  127. 
78  A  886. 

.  as.  Jenness  v.  Simpson,  84  Vt.  127, 
78  A  886. 

80b  Oreen  v.  McDonald,  76  Vt.  93, 
53  A  832. 

81.  Trimble  v.  Strother.  25  Oh.  St. 
378.  See  Forbes  v.  Thorpe,  209  Mass. 
670,  95  NB  956  (holding  that,  as  a 
conveyance  by  partners  of  all  their 
property  to  a  corporation  would  be 
fraudulent,  except  for  the  corpora- 
tion's agreement  to  pay,  as  part  of 
the  consideration,  the  liabilities  of 
the  partners,  the  defense  of  misrep- 
resentation as  to  the  amount  of  such 
liabilities,  which  could  be  Interposed 
by  the  corporation  in  an  action  by 
the  partners  on  such  agreement,  is 
not  available  in  a  suit  in  equity 
against  it  by  the  partners'  creditors 
to  enforce  such  agreement,  where  it 
elects  to  assert  the  validity  of  the 
contract  so  far  as  giving  it  title  to 
the  property). 


38.  Leckle  v.  Dennett.  160  Mo.  A. 
145.  141  SW  706  (holding  that,  where 
a  corporation  assumed  to  pay  an- 
other's debt  In  consideration  of  a 
transfer  of  property  to  It  by  the 
debtor,  the  creditor  could  hold,  the 
corporation  liable  without  reletting 
his  original  debtor). 

83.  Parr  v.  Johnson,  37  Minn,  457, 
36  NW  176;  Clement  v.  Clement,  8  N. 
H.  210.  See  Bmpire  Impl.  Mfg.  Co.  V. 
Hench.  219  Pa.  135,  67  A  996  (holding 
that  where  a  contract  -with  the 
owner  of  a  patent  contains  no  refer- 
ence to  foreign  patents,  but  It  Is 
stated  in  a  letter  with  which  the  con- 
tract Is  enclosed  that  the  paper  was 
signed  on  condition  that  certain  for- 
eign patents  were  procured,  and  be- 
fore such  procurement  the  party  exe- 
cuting the  contract  repudiated  it  for 
lack  of  authority  in  its  agent,  it  can* 
not,  in  a  suit  on  the  contract,  defend 
on  the  ground  that  the  foreign  pat- 
ents had  not  been  obtained). 

9*.  Wineburgh  Adv.  Co.  v.  Faust 
Co.,  lis  NTS  709. 

3B.  American  Copying  Co.  v.  liSh- 
mann,  6  Cal.  A.  1,  91  P  414. 

86.  Russ  Lumber,  etc.,  (^o.  v.  Mus- 
cupiabe  Land,  etc.,  Co.,  120  Cal.  621, 
52  P  996.  66  AmSR  186. 

37.  Hurwlta  v.  Oross,  6  Cal.  A. 
614,  91  P  109. 

88.  Vulcan  Iron  Works  v.  Pltts- 
burg-Eastern  (^.,  144  App.  Dlv.  827, 
129  NTS  676. 

39.  Acomal  of  right  of  aotioa  oa 
coatrsot  for  the  purpose  of  computa- 
tion of  period  of  statutory  limitation 
see  Limitations  of  Actions  [26  <7yc 
1068  et  seq]. 

VatnzltT  of  bills  aad  aotsa  see 
Bills  and  Notes  |i  587-625. 

■tatntorr  Untltatlona  see  Limita- 
tions of  Actions  (26  Cyc  963]. 

Time  for  perfoxmaaoe  see  supra  J I 
776-786. 

40.  Bryaon  v.  McCone,  121  Cal. 
158,  63  P  637:  Bridgeport  v.  .ffitna 
Indemn.  Co.  (Conn.)  99  A  566;  Sloan 
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able  in  tha  future.^  So,  where  a  eontraot  is  to 
pay  a  debt  for  which  plaintiff  is  liable,  the  right  of 
action  accraes  on  a  failure  to  pay,"  and  the  prom- 
isee may  sue  without  having  paid  the  debt  himaelf,*^ 
and  without  having  been  sued  thereon.'**  A  contract 
to  pay  money  on  the  happening  of  a  given  event 
matures  on  the  instant  that  the  event  happens,** 
but  no  cause  of  action  accrues  until  the  happening 
of  the  event.**  Under  the  statutes  in  some  states, 
a  debt  may  be  sued  on  4>efore  it  is  due,  where  it 
is  incurred  for  property  obtained  under  false  pre- 
tenses.*' It  is  obvious  that  a  contract  may  be  ma- 
tured and  enforceable  on  one  side,  although  it  in- 
volves obligations  executory  in  their  nature  on  the 
other.** 

"Mare  laches  short  df  the  statutory  period  of  limi- 
tations is  not  a  bar  to  an  action  at  law  on  the  con- 
tract, unless  connected  with  such  faots  as  may 
amount  to  an  estoppel.*' 

Oontractaal    limitationB.      It    is    ordinarily    re- 
garded as  legal  for  the  parties  to  stipulate  as  to 


the  time  when  actions  may  be  brought  on  thor 
contracts.-"'  Such  stipulations  create  a  contractual, 
as  distinguished  from  a  statutory,  limitation,"  and 
may  be  limited  and  controlled  by  the  contract 
itself,'^  or  may  be  waived  by  the  acts  of  the 
parties.*^  It  has  been  held  that  a  statute  provid- 
ing what  shall  constitute  commencement  of  an 
action  applies  as  well  to  a  limitation  created  by  the 
terms  of  the  contract  as  to  a  limitation  created  by 
statute.*^  A  contractual  limitation  does  not  apply 
to  an  action  based  on  a  repudiation  of  the  contract.^ 

[$  802]  2.  Action  Frematordy  Broofltt.  As  a 
rale  an  action  on  a  contract  commenced  before  the 
time  of  performance  arrivee  is  premature,^  and 
defendant  may  plead  abatement,"  or  demur,  in  ease 
the  facts  appear  on  the  face  of  the  pleading." 

[$  803]  3.  When  Defendaot  Has  Pot  It  put  of 
His  Pbwer  to  Perform.  But  where  a  party  bound 
to  the  future  performance  of  a  contract  pnts  it  out 
of  his  power  to  perform  it,  the  other  party  may 
treat  this  as  a  breach  and  sue  him  at  once,  for  there 


V.  Hart  150  N.  C.  Zfi9,  68  SB  10t7, 
lt4  AmSR  911,  21  LRANS  289. 

41.  Deering  v.  Johnson,  86  Minn. 
172,  90  NW  863;  Parr  v.  MeOown, 
(Tex.  Civ.  A.)  98  SW  960. 

49.  Lyle  v.  McCorraick  Harvesting 
Mach.  Co.,  lOt  Wis.  tl,  84  NW  18,  61 
L.RA  906. 

43.  Meyer  v.  Parsons,  129  Cal.  858, 
62  P  218;  Thomas  v.  Richards,  124 
Oa.  942,  *53  SB  400.  But  see  Hyde  v. 
Kirkpatrlck.  78  Or.  466.  153  P  41.  488 
(holding  that  an  action  for  damages 
by  the  seller  of  a  stock  of  groceries 
would  not  lie  against  the  buyer  for 
breach  of  his  contract  to  pay  the 
seller's  debt  to  a  third  person  unless 
the  seller,  through  his  payment  of 
the  debt  himself,  voluntarily  or  by 
compulsion,  has  suffered  damage). 

[a]  niwrtratloBv— The  maker  of  a 
purchase-money  note  can  bring  ac- 
tion for  the  breach  of  his  transferee's 
agreement  to  pay  the  note  without 
first  paying  the  note.  Stokes  y.  Rob- 
ertson, 143  Qa.  721,  85  SB  895. 

44,  Trice  v.  Toeman,  8  Kan.  A. 
637,  54  P  288. 

46.  Ark. — Jonesboro,  etc.,  R.  Co.  v. 
Watts,  80  Ark.  643.- 98  SW  368. 

Cal. — Green  v.  Robertson,  64  CbI. 
75,  28  P  446. 

Md.-~Sharp  v.  Bates,  102  Md.  S44, 
62  A  747. 

Minn. — Bamum  v.  White,  128  Minn. 
58,   150  NW  227,   151  NW  147. 

Wyo. — Cramer  v.  Redman,  10  Wyo. 
828,   68  P   1003. 

[a]  XUiurtnttlou^-(l)  Where  In- 
'  dorsers  on  a  note,  by  writing  under 
the  seal  executed  by  them,  requested 
plaintiff,  an  Indorser,  to  pay  It  at 
maturity,  and  agreed  to  refund  to 
him  the  amount  paid  within  thirty 
days  after  maturity,  and  stipulated 
that.  If  any  Indorser  failed  to  pay 
his  share  within  thirty  days,  his 
share  should  be  prorated  among  the 
solvent  Indorsers,  such  increase  to  be 
paid  within  ten  days  after  the  ex- 
piration of  the  thirty  days  and  it 
was  held  that  a  suit  by  plaintiff  who 
paid  the  note  at  maturity  against 
one  of  the  indorsers  for  nls  share 
was  not  prematurely  brought,  when 
brought  after  the  expiration  of  thirty 
days  after  the  paynient  of  the  note, 
although  before  the  expiration  of  the 
ten  days  thereafter.  Sharp  v.  Bates, 
102  Md.  344,  62  A  747.  (2)  Where  one 
furnishes  ties  to  a  railroad  company, 
such  company  to  pay  him  therefor 
by  carrying  ties  and  pilings  at  cer- 
tain rates,  he  to  have  ten  years  In 
which  to  furnish  them  for  carriage; 
and  it  1»  provided  that  if  the  com- 
pany fails  to  perform  its  agreement 
he  shall  have  an  immediate  right  of 
action  against  it  for  the  amount  he 
may  be  entitled  to,  his  right  of  ac- 
tion for  payment  in  money  is  com- 
plete  on   its   refusal   to   pay  him   in 


transportation,  he  not  being  required 
to  wait  till  expiration  of  the  ten 
years,  or  to  renew  his  demand  for 
payment  In  services.  Jonesboro,  etc., 
R.  Ck>.  v.  Watta,  80  Ark.  648,  98  SW 
368. 

46.  Litsey  v.  Wittemore,  111  111. 
267;  Crandall  v.  Payne,  54  111.  A.  644 
[aff  164  111.  627.  39  NE  601];  Quayle 
v.  Brandow  Printing  Co.,  116  App. 
DiT.  9,  101  NTS  328. 

47.  See  statutory  provisions;  and 
Western  Twine  Co.  v.  Scott  11  S.  D.' 
27,  76  NW  273. 

48.  Sauser  v.  Kearney,  146  Iowa 
335,  126  NW  322  (holding  that  where 
defendant  agreed  to  purchase  certain 
lumber  from  plaintiff  and  to  pay  him 
a  sum  In  addition  to  the  purchase 
price,  both  of  which  were  payable 
presently,  in  consideration  of  his  not 
engaging  in  the  lumber  business  for 
two  years,  plaintiff  could  sue  for  the 
sum  agreed  to  be  paid,  before  the  end 
of  the  two  years). 

4*.  State  Sav.  Bank  v.  Miller,  14« 
Iowa  83,  124  NW  873. 

50.  See  supra  i  399. 
■tlpnlatloBa  for  sliovtar  parloA  of 

Uniltotioa  thaa  that  vrMcribeA  117 
■tatnt*  see  Limitations  of  Actions 
[26   Cyo   1017]. 

51.  Bartlett  v.  Illinois  Surety  Co., 
142  Iowa  638.  119  NW  729;  See  Quth- 
rle  V.  Connecticut  Indemn.  Assoc, 
101  Tenn.  643,  49  SW  829  (holding 
that  Shannon  Code  i  4465,  providing 
that  absence  from  the  state  shall 
suspend  the  running  of  limitations, 
does  not  apply  to  a  contractual  limi- 
tation). 

Sa.  Baker  v.  Baker,  161  111.  A.  430: 
Bartlett  v.  Illinois  Surety  Co.,  142 
IowaCS8.  119  NW  729. 

63.  West  V.  Higglns,  48  Or.  819,  81 
P  582;  McKlnnon  y.  Higglns,  47  Or. 
44,  81  P  681;  Ausplund  v.  JBtna  In- 
demn. CO.,  47  Or.  10.  81  P  677,  82  P 
12. 

64.  Hamilton  v.  Royal  Ins.  Co.,  166 
N.  T.  827,  60  NB  863.  42  L,RA  485 
(construing  Code  Civ.  Proc.  |  399). 

65.  O'Neill  V.  Supreme  Council  A. 
L.  Hv  70  N.  J.  L..  410.  423,  67  A  4S3, 
1  AnnCas  422  (where  the  court  said: 
"When  the  defendant  on  Its  part 
broke  the  contract  It  absolved  the 
plaintiff  from  the  obligation  thereof 
and  the  action  to  recover  damages 
for  such  abrogation  is  not  subject-  to 
any  limitation  that  arises  solely  out 
of  the  terms  of  the  contract  that  has 
been  abrogated"). 

66.  U.  a. — Washington,  etc..  Steam 
Packet  Co.  v.  Sickles,  10  How.  419,  13 
L.  ed.  479. 

Ala. — Friedman  v.  McAdory,  86 
Ala.  61,  4  S  836;  Thompson  v.  Oordon, 
72  Ala.  465;  Starr  Piano  Co.  v.  Baker, 
8  Ala.  A.  449.  «2  S  649. 

C^l. — Newmlre  v.  Ford,  33  Oil.  A. 
712,  136  ,P  504. 


Colo.— Walling  v.  Warren,  t  (3olo. 
434. 

Qa.— Hall  T.  Page,  4  Ga.  428,  48 
AmD  235. 

111.— Culver  v.  Johnson,  «0  III.  91; 
Palmer  v.  Gardiner.  77  111.  143;  Archi- 
bald V.  Argall.  6S  III.  S07;  Snydacker 
V.  Madlll,  24  111.  138;  Dunn  v.  Moore, 
16  III.  151;  Crandall  v.  Payne,  54  lU. 
A.  644  [aff  164  111.  627.  39  NK  6011. 

Jowa. — Liltchfleld  Mfg.  C^>.  v.  Gal- 
lagher, 98  Iowa  390<  67  NW  371; 
Wooawortb  v.  Wllliama  (6  Iowa  8t, 
23  NW  276: 

Ky.— Duvall  v.  Duvall,  61  SW  791. 
21  RyL  530;  Trlplett  v.  Mockbees,  5 
J.  J.  Marsh.  219. 

Mass.— Oaffney  v.  Hicks,  114  Mass. 
301. 

Misa — B.  T.  Bttrrowes  Oo.  v.  (Mt- 
tenden,  37  S  604:  Fugate  v.  Hen- 
dricks,   31    Miss.    306. 

Mo. — Tobln  V.  McC^aan,  17  Mo.  O. 
481. 

Mont. — ^HcFarland  v.  Welch.  48 
Mont  196,  136  P  394. 

N.  H. — ^Knowltotf-v.  TUton.  38  N. 

N,  T.— King  V.  Barnes,  109  N.  T. 
267,  16  NE  3S|:  Greene  v.  Niagara  F. 
Ins.  Co.,  6  Hun  128;  C!am^bell  v. 
Campbell,  65  Barb.  629:  Stvin  v. 
Mutual  Match  Co.,  46  Misc.  244.  91 
NTS  771:  Nellson  v.  Mayer,  85  NTS 
1069;  Catlld  V.  Smith,  38  HowPr  3*! 
[rev  on  other  grounds  46  N.  T.  34]. 

N.  C— Kelly  v.  Oliver,  113  N.  C. 
442,  18  SE  698;  Lawlng  v.  Rlntela  97 
N.  C.  360,  2  SB  268;  Brewer  v.  Ty- 
sor,  48  N.  C.  180. 

Oh. — ^H.  J.  Reedy  Co.  v.  Harrison, 
34  Oh.  Clr.  Ct  99:  Voelckel  v.  Banner 
Brewing  Co.,  9  Oh.  Clr.  Crt  318,  6  Oh. 
Clr.  Dec  180. 

Pa. — Gordon  v.  Kennedy.  2  Blnn. 
287. 

Tenn. — ^Arnold  v.  SlUott  7 
Humphr.  354. 

Wis. — Bannister  v.  Patty,  35  Wla 
216;  Smith  v.  Malbon.  4  Wis.  300. 

[a]  AralloatloB  of  nU*d — Under  an 
agreement  by  defendant  to  furnish 
money  to  pay  plalntltTs  board,  plain- 
tiff cannot  recover  money  for  the  fu- 
ture according  to  her  expectancy  of 
life.  Duvall  v.  Duvall,  61  SW  791,  21 
KyL,  630. 

[b]  Aotioa  oa  laat  dur  for  pw- 
formanoei  Where  plaintiff  has  per- 
formed the  contract  on  his  part  an 
action  brought  on  the  last  day  ap- 
pointed for  defendant's  performance 
Is  premature,  because  defendant  has 
the  whole  of  that  day  in  which  to 
make  performance.  Harris  v.  Blen. 
16   Me.    176. 

Aatlctpatiac  tesaoh  see  snpia  II 
725-738. 

57.  See  Abatement  and  Revival  I 
169 

58.  See  Pleading  [SI  Cyc  291]. 


For  latar  oases,  OavsIopmMita  and  duuigfs  in  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  nurobar. 
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is  an  immediate  right  of  aetion  for  a  breach  of  the 
contract  by  anticipation.** 

[i  804]  4.  What  Defendaiit  Dedarw  His  In- 
tention  Not  to  Perf  onn.  And  the  cases  gb  a  step 
further.  Although  strictly  and  technically  speak- 
ing there  can  be  no  breach  of  contract  until  the 
time  for  performance  has  arrived,  yet  if  before  that 
time  arrives  the  promisor  expressly  renounces  the 
contract  and  declares  his  intention  not  to  perform 
it,  the  promisee  may,  in  most  jurisdictions,  treat 
this  as  a  breach,  and  may  at  once  bring  an  action 
for  damages.  That  is,  posftive  notice  of  an  in- 
tended breach  of  a  eontraet  to  be  performed  in 
futnro  may  be  treated  as  an  actual  breach.*"  There 
is,  however,  another  course  open  to  the  promisee. 
He  may,  if  he  pleases,  treat  the  notice  of  intended 
breach  as  inoperative  and  await  the  time  when  the 
eontraet  ia  to  be  performed,  and  then  hold  the 
other  party  reqransible  for  all  the  consequences  of 
nonperformance.  But  in  that  case  he  keeps  the 
contract  alive  for  the  benefit  of  the  other  party 
as  well  as  for  himself  and  remains  subject  to  all  his 


o^n  obligations  and  liabilities  under  the  contract, 
and  enables  the  other  party  not  only  to  complete 
the  contract,  notwithstanding  bis  previous  repudia- 
tion  of  it,  but  also  to  take  advantage  of  any  inter- 
vening circumstance  which  would  justify  him  in 
declining  to  complete  it." 

[i  805]  E.  Parties'*—!.  Who  May  Enforce  Con- 
tract— a.  In  a«neraL  There  is  no  principle  better 
settled  at  common  law  than  that  an  action  on  a 
contract,  either  express  or  implied,  must  be  brought 
in  the  name  of  the  party  in  whom  the  legal  interest 
in  such  contract  is  vested."  But  it  is  now  provided 
by  statute  in  many  jurisdictions  that  actions  shall 
be  brought  in  the  names  of  the  real  parties  in 
interest,*^  the  real  party  in  interest  being  the  person 
legally  entitled  to  the  proceeds  of  the  claim  in  liti- 
gation." Since  the  obligation  and  duty  arising  out 
of  a  contract  are  due  only  to  those  with  whom  it 
is  made,  an  action  for  the  breach  thereof  can  as  a 
role  be  brought  only  by  one  who  is  a  party  to  it;** 
nor  ean  one  not  a  party  to  the  contract  who  has 
been  injured  by  a  breach  thereof  derive  any  benefit 


B>.  See  Bupm  i  T14. 
80.  See  suprm  i  726. 
01.  See  sapra  f  T2S. 
ea.    Oroaa  lafexeaoeai 

Joinder  see   Parties   [SO   Cyc   106   et 

se<i,  ISO  et  aeq]. 

Necessary    and    proi>er    parties    see 

Parties  [10  Cyo  if. 
Parties   br   and   acalnst  whom   con- 
tract 01  sale  may  t>e  enforced  see 

Sales  [86  Cyo  il]. 

63.  U.  S. — Hennessy  y.  Bond,  77 
Fed.  401,  21  CCA  203. 

Ala. — CalllBon  v.  Uttle,  2  Port.  8». 

Ark. — Tell  v.  Snow.  24  Ark.  664; 
Hardle  v.  Mills.  20  Ark.  163;  Dickin- 
son V.  Burr,  7  Ark.  34;  Roane  T.  liaf- 
ferty.  6  Ark.  465;  Phillips  v.  Penny- 
wit,  1  Ark.  6». 

Conn. — ^Potter  t.  Tale  Collece,  8 
Conn.  62. 

Ga. — Carutbera  v.  Wardlaw,  Dudl. 
189. 

111. — L«med  V.  Carpenter,  66  III. 
543;  Dlz  v.  Mercantile  Ins.  Co.,  22 
111.  272. 

N.  C.— Whlt^ead  v.  Reddick,  14 
N.  C.  96. 

Oh. — ^MlUer  T.  Beebe,  Wright  431. 

Pa. — ^UniODtown  First  Nat.  Bank  v. 
Maryland,  etc..  Tel.,  etc.,  Co.,  21'  Pa. 
0i8t.  871;  Com.  v.  Oood,  etc..  State 
Surety  Co..  20  Pa.  Dlst.  1033. 

Vt. — FuKure  v.  St.  Joseph  Mut. 
Soc.  46  Vt.  162. 

aa    See  statutory  provisions;  and: 

U.  S.— Klllot  V.  Teal.  8  F.  Cas.  No. 
4,189,  5  Sawy.  188  (Oregon  statute). 

Ala. — Hirschfelder  t.  Mitchell,  64 
Ala.  419;  Moody  v.  Robertson,  46  Ala. 
432. 

Cal. — Western  Dev.  Co.  v.  Emery, 
61  Cal.  611. 

Qa. — Sheppard  v.  Bridges,  137  Qa. 
615,  74  SK  246;  Adams  v.  Williams, 
125  Ga.  480,  64  SB  99;  North  British, 
etc..  Ina  Co.  v.  Speer,  7  Ga.  A.  3S0, 
(6  SB  816;  Taylor  v.  Felder,  7  Oa.  A. 
219.  66  SB  628. 

Ind. — Singleton  v.  O'BIenls,  126 
Ind.  161,  26  NB  154;  State  v.  Ruhl- 
man.  111  Ind.  17,  11  NB  793;  Hancock 
T.  Ritchie.  11  Ind.  48. 

Mo. — Cable  v.  St.  Louis  Mar.  R., 
etc..  Co..  21  Mo.  113. 

Nebr. — Fanners',  etc..  Ins,  Co.  v. 
Moore,  48  Nebr.  718.  67  NW  764;  Ein- 
sella  V.  Sharp,  47  Nebr.  664,  66  NW 
614. 

Nev. — Smith  v.  tiogan,  18  Nev.  149, 
1  P  678. 

Philippine. — ^Frankel  v.  Clarke,  6 
Philippine  349. 

Wis. — Mann  v.  .iStna  Ins.  Co~  88 
Wis.   114. 

OS.  Cal.— O'Connor  v.  Irvine,  74 
Cal.  486.  16  P  136;  Western  Dev.  Co. 
▼.  Etetery.  61  Cal.  611. 

Colo. — Central  City  First  Nat. 
Bank  v.  Hummel.  14  Colo.  259,  28  P 
186,  20  AmSR  267,  8  LRA  788;  Baa- 
sett  V.  Inman.  7  Colo.  270,  8  P  888. 


Iowa. — Hewitt  V.  Toung.  82  Iowa 
224,  47  NW  1084;  Phillips  v.  Bush,  15 
Iowa  64. 

Ky. — Paducah  Lumber  Co.  v.  Pa- 
ducah  Water  Supply  Co.,  89  Ky.  340, 
12  SW  664,  18  SW  249,  11  KyL  738,  26 
AmSR  536,  7  LRA  77. 

Mo. — Kirkpatrick  v.  Kansas  City, 
etc,  R.  Co.,  86  Mo.  141;  Williams  v. 
Whltlock.   14   Mo.   662. 

Nev. — Oruber  v.  Baker,  20  Nev. 
461.  21  P  868,  9  UU.  102. 

N.  T. — ^Avery  v.  New  Tork  Cent., 
etc.,  R.  Co..  7  NTS  341. 

N.  C— Brldgers  v.  Dill,  97  N.  C 
228.  1  SB  767. 

Or.— Kimball  Co.  v.  Bleick,  24  Or. 
69,  S3  P  766. 

Beal  party  ia  iateiest  see  K«nerally 
Parties  [SO  Cyc  44  et  scq]. 

oe.  U.  8. — Virginia  Farmers'  Bank 
V.  Groves,  12  How.  61,  II  L.  ed.  889: 
Moore  V.  Hammond.  121  Fed.  759,  58 
CCA  86;  New  Tork  Security,  etc.i  Co. 
V.  Louisville,  etc.,  R.  Co.,  97  Fed. 
226  Lapp  dlsm  104  Fed.  1006  mem,  43 
■CCA  683  mem  (rev  on  other  grounds 
187  U.  S.  211,  28  set  52.  47  L,  ed. 
147)];  Mason  v.  Crosby,  16  F.  Cas. 
No^  9,236,  3  Woodb.  *  M.  268;  Bvans 
v.  U.  8^  42  Ct.  CI.  287;  Dold  v.  U.  8., 
It  Ct.  C\.  97  [aff  164  U.  S.  646.  14  SCt 
1187,  24  L.  ed.  1103,  14  Ct.  CL  6781. 

Ala. — Foster  v.  Jlykes,  28  Ala.  798. 

Cal. — Lane  v.  Williams,  166  Cal. 
269.  104  F  301;  Antonelle  v.  Kennedy, 
etc.  Lumber  Co..  140  Cat.  109,  73  P 
966. 

D.  C. — Capital  Tract.  Co.  v.  Of- 
futt,  17  App.  292,  63  LRA  390. 

Ga.— Tye  v.  Gaissert,  124  Qa.  738, 
62  SB  815;  Waycroas  Air  Line  R.  Co. 
v.  Southern  Pine  Co.,  115  Ga.  7,  41 
SB  271;  OuDter  v.  Mooney,  72  Oa. 
206;  Hammond  v,  Harris,  17  Ga.  A. 
508,  87  SE  711;  Ridgway  v.  Bowser, 
14  Ga.  A.  300,  80  SB  692. 

Hawaii. — ^Archer  v.  Makee,  1  Ha- 
waii 77. 

III. — Zlbell  T.  Western  Steel  Car, 
etc.  Co.,  163  111.  A  80;  Chicago,  etc., 
R.  Co.  v.  Shiery,  109  IlL  A.  Ill;  Ran- 
som V,  Glosaop,  92  111.  A  476;  Whee- 
ler V.  Matland,  21  111.  A.  177. 

Ind. — ^Reynolds  v.  Louisville,  etc 
R.  Co.,  148  Ind.  679,  40  NB  410;  Hays 
V.  Wilstach,  82  Ind.  13;  Doran  v. 
Sham,  26  Ind.  284;  Boyer  v.  Tessler, 
18  Ind.  260. 

Kan. — Reeves  v.  State  Bank,  63 
Kan.  789,  66  P  996. 

Ky. — Matheny  v.  Chester,  141  Ky. 
790,  133  SW  764;  Trlplett  v.  Helm,  6 
J.  J.  Marsh.  661;  Gibson  v.  Johnson, 
66  SW  116,  23  KyL  1122. 

La. — ^Allen,  etc,  Mfg.  Co.  v.  Shreve- 
port  Waterworks  Co..  113  La.  1091,  37 
8  980,  104  AmSR  636,  68  LRA  650.  2 
AnnCas  471;  New  Orleans  St.  Jo- 
seph's Assoc  V.  Magnier,  16  La.  Ann. 
338;  OiUla  V.  Nelson,  16  La.  Ann. 
376. 


Md. — Owlngs  V.  Low,  7  Harr.  tc  J. 
124.  ' 

Mass.— Williamson  v.  McQrath.  1(0 
Mass.  66,  61  NB  686:  Cahill  v.  Hall, 
161  Mass.  612,  37  NB  673;  Famubar 
V.  Brown,  182  Mass.  840;  Davidson  v. 
Nichols,  11  Allen  514. 

Mich.— Bbel  v.  Plehl.  134  Mich.  64, 
96  NW  1604;  Litchfleld  v.  Garratt,  10 
Mich.   426. 

Minn. — Harris  v.  McKlnley.  67 
Minn.  198.  68  NW  991. 

Mo. — Roddy  v.  Missouri  Pac.  R. 
Co..  104  Mo.  234.  16  SW  1112.  24  Am  - 
SR  333.  12  LRA  746;  Hilflker  v. 
Wurghler,  157  Mo.  A.  397,  138  SW 
915;  Freimuth  v.  Rupp,  8  Mo.  A. 
668. 

N.  H.— Batchelder  v.  Lake,  11  N. 
H.  869. 

N.  J.— Styles  V.  F.  R.  Long  Co.,  67 
N.  J.  L.  418,  51  A  710:  Leo  v.  Green, 
62  N.  J.  Bq.  1.  28  A  904. 

N.  T. — Johnson  v.  Morgan,  68  N.  T.  ■ 
494  [acr  6  Daly  3331;  Sloan  v.  Mitch- 
ell, 164  App.  Dlv.  887,  149  NTS  1016; 
Webb's  Academy  v.  Hidden,  118  App. 
Div.  711,  103  NTS  659  [aff  194  N.  T. 
547  mem,  87  NB  1129  mem];  Brdman 
V.  Upham,  70  App.  Dlv.  315,  75  NTS 
241;  Peo.  V.  Green,  1  Hun  86;  Jar- 
mulowsky  V.  Snssklnd,  63  Misc.  603, 
103  NTS  763;  Shubert  Theatrical  Co. 
V.  Zlegfeld.  109  NTS  46;  Brown  v. 
Genet.    63    HowPr    236. 

N.  C— Hardy  v.  Williams,  81  N.  C. 
177. 

Okl. — GuBs  V.  Federal  Trust  Co., 
19  Okl.  138,  91  P  1046. 

i'orto  Rico — Mojica  v.  Gonsales,  19 
Porto  Rico  305. 

S.  C. — Tucker  v.  Gaines,  86  S.  C 
500,  68  SB  670;  Gray  v.  Ottolengul, 
48  S.  C.  L.  101. 

Tex. —  U.  8.  Fidelity,  etc.,  Co.  v. 
Thomas,  <Clv.  A)  166  SW  673;  In- 
man V.  Brown,  (Civ.  A.)  147  SW  662; 
Strohl  V.  Plnkerton,  1  Tex.  A.  Civ. 
Cas.  I  470. 

Vt. — Tobias  v.  Blln,  21  Vt  644. 

Wash. — Armour  v.  Western  Constr. 
Co.,  36  Wash.  529,  78  P  1106. 

Wis. — Cummlngs  v.  Lake  Realty 
Co.,  86  Wis.  882,  57  NW  43:  Ross- 
man  V.  Townsend,  17  Wis.  95,  84  Aml> 
733. 

Bug. — ^Dyson  v.  Foster,  £1909]  A.  C. 

Can. — Reg.  v.  Smith.  10  Can.  S.  C. 

Ont. — ^Abbott   V.   Atlantic   Reflntoff 

Co^  4  Ont.  L.  701,  1  OntWR  701. 
Oroaa  rsfereaoent 

Action  by  corporation  on  promoters' 
contracts  see  Corporations. 

Action  by  one  for  whose  beneflt  prom- 
ise is  made  see  infra  {|  808-820. 

Action  on  indemnity  contract  see  Iil^/> 
demnity    [22  Cyc   101].  TV^ 

Construction  ^f  contract  as  to  par- 
ties see  supra  ||  64*-<S0. 
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CONTRACTS 


[§  805 


therefrom."  The  reason  for  the  role  that  privily 
«f  vontraet  is  necessary  to  an  action  founded  on  a 
breach  of  contract  is  that  otherwise  a  man's  re- 
sponsibility for  not  carrying  out  his  agreement  with 
another  would  have  no  limit;  there  would  be  no 
bounds  to  actions  if  the  ill  effect  of  the  failure  of 
a  man  to  perform  his  agreement  could  be  followed 
down  the  chain  of  results  to  the  final  effect.** 
Another  reason  is  that  if  third  perspns  can  acquire 
a  right  in  the  contract  in  the  nature  of  a  duty  to 
have  it  performed  as  contracted  for  the  parties 
will  be  deprived  of  control  over  their  own  contract 
and  the  right  to  modify  or  waive  its  provisions." 
This  principle,  it  has  been  held,  prevents  one  not  a 
party  to  a  sale  of  goods,  but  who  purchases  them 
from  the  purchaser  or  a  remote  purchaser  and  sus- 
tains damage  because  of  defects  therein,  from  main- 
taining an  action  against  the  original  vendor."* 
Likewise  one  who  is  injured  while  using  such  an 
article  purchased  by  another  cannot  maintain  an 
action  on  the  contract;"  nor  can  a  third  person  re- 


cover from  the  seller  for  poor  work  done  for  him 
by  the  buyer  with  a  purchased  machine;"  nor 
does  one  selling  land  to  which  he  has  no  title  beoome 
liable  for  the  price  to  the  true  owner."  Other  ai>- 
plications  of  the  principle  occur  in  the  case  of  con- 
tracts for  the  manufacture  of  an  article,^*  or  for 
work  and  labor;"  to  contracts  to  support^*  or  to 
furnish  medical  attendance;^'  tp  a  bond  for  the 
performance  of  a  contract;"  to  the  liability  of 
attornevs'*  and  abstracters  of  title,"  or  der^  of 
courts;"  and  by  some  courts  to  contracts  between  a 
city  and  a  water  company  for  a  sufScient  water 
supply."  This  principle  does  not  prevent  the  par- 
chaser  of  a  chattel  from  recovering  from  the  seller 
damages  paid  by  him  to  a  third  person  for  an  in- 
jury received  because  of  a  defect  in  the  chattel;** 
and  under  peculiar  circumstances  a  person  not  in 
privity  of  contract  may,  without  being  entitled  to 
assert  rights  based  on  a  contract  as  such,  be  en- 
titled to  establish  the  contract  as  binding  to  show 
a  right  to  relief  on  other  grounds.** 


Contract  conf«iTlnK  right  to  sue  see 
Actions  I   8S. 

67.  Maragllno  v.  Comes,  90  Misc. 
397,  1S8  NTS  E79.  And  see  cases  in- 
fra note  68  et  seq. 

68.  Ware  v.  Brown,  89  F.  Cas.  No. 
17,170,  2  Bond  867;  Cranford  y.  West- 
ern Union  Tel.  Co..  188  N.  C.  162,  16E, 
£0  SB  185  [cit  Cyc]. 

"Whenever  a  wrong  or  injury  re- 
sults from  the  breach  of  a  contract 
merely,  an  action  for  redress,  wheth- 
er in  form  ex  contractu  or  ex  delicto, 
can  be  maintained  only  by  a  party 
to  the  contract.  The  obligation  and 
duty  arising  out  of  a  contract  are 
due  only  to  those  with  whom  it  is 
made.  If  the  rule  were  otherwise 
and  no  privity  of  contract  were  re- 
quired to  sustain  an  action  for  a 
breach,  there  would  be  no  limit  to 
the  liability  which  might  be  incurred 
by  a  contracting  party.  It  would  ex- 
tend so  as  to  give  a  right  of  action 
to  all  persons,  however  remote  from 
any  connection  with  the  original 
Iiartles  to  a  contract,  or  however 
numerous  they  might  be,  who  liap- 
pened  to  sustain  a  loss  or  suffer  an 
Injury  attributable  to  a  breach  of 
the  stipulations  Into  which  a  con- 
tracting party  had  entered."  David- 
son v.  Nichols,  11  Allen  (Mass.)  514, 
617. 

68.  Marvin  Safe  Co.  v.  Ward,  4< 
N.  J.  li.  19. 

70.  Davidson  v.  Nichols,  11  Allen 
(Mass.)  514. 

71.  Standard  Oil  Co.  v.  Murray, 
119  Fed.  672,  57  CCA  1:  Davidson  v. 
Nichols,  11  Allen  (Mass.)  514; 
Thomas  v.  Winchester,  6  N.  T.  397, 
64  AmD  4S5. 

[a]  Tham  an  engineer  Injured  by 
an  explosion  of  oil  purchased  by  his 
employer  cannot  maintain  an  action 
against  the  seller  to  recover  for  the 
injury  on  the  ground  that  the  oil 
was  not  of  the  quality  represented. 
Standard  OH  Co.  v.  Murray,  119  Fed. 
572,  57  CCA  1. 

73.  Case  Threshing  Mach.  Co.  v. 
Sanford,  97  SW  806,  80  KyL  188. 

78.  Cecil  V.  Negro  Rose,  17  Md. 
92. 

7*.  Necker  v.  Harvey,  49  Mich. 
517,  14  NW  503;  Heizer  v.  Klngsland, 
etc..  Mfg.  Co..  HO  Mo.  606,  19  SW  630, 
33  AmSR  482,  16  LRA  821;  Losee  v. 
Clute,  51  N.  T.  494,  10  AmR  638; 
Winterbottom  v.  Wright,  10  M.  *  W. 
109,  152  Reprint  402. 

[a]    ninatnrttoiis^— (1)     Where    a 

Serson  contracts  with  another  to 
ulld  him  a  wagon,  and  builds  It  so 
badly  that  when  it'  is  used  by  a  bor- 
rower it  breaks  down,  the  latter 
cannot  recover  resulting  damages 
against  the  manufacturer.  Winter- 
bottom  v.  Wright,  10  M.  &  W.  109, 
152  Reprint  402.     The  same  rule  ap- 


plies to  the  liability  of  the  manufac- 
turer or  vendor  of  (2)  a  ateamboiler 
(Losee  V.  Clute,  51  N.  T.  494,  10  AmR 
638);  (8)  an  elevator  (Necker  v.  Har- 
vey, 49  Mich.  517,  14  NW  60S);  (4) 
or  a  steam  threshing-machine  (Hel- 
zer  V.  Klngsland,  etc.,  Mfg.  Co.,  110 
Mo.  606,  19  SW  630,  38  AmSR  482,  15 
LRA  821). 

75.  Daugherty  v.  Hersog,  145  Ind. 
256,  44  NK  467,  57  AmSR  204,  82  LRA 
887;  Thomas  v.  Winchester,  6  N.  T. 
897,  57  AmD  465;  Curtln  v.  Somerset, 
140  Pa.  70,  21  A  244,  23  AmSR  220, 
12  LRA  322;  Belber  v.  Calvo,  16  Por- 
to Rico  342. 

[a]  Thua,  (1)  if  a  blacksmith  neg- 
ligently shoes  another's  horse  and  a 
third  person  hires  the  horse  from  the 
owner  and  Is  Injured  while  riding  it 
by  reason  of  the  defective  shoeing, 
he  cannot  sue  the  blacksmith. 
Thomas  v.  Winchester,  6  N.  T.  897, 
408,  64  AmD  455.  (2)  The  same  rule 
applies  to  the  liability  of  a  contractor 
for  the  erection  of  a  building,  where 
he  builds  It  so  badly  tjhat  it  falls  and 
Injures  a  third  person.  Daugherty  v. 
Herzog,  145  Ind.  266,  44  NB  457,  57 
AmSR  204,  82  LRA  837;  Chirtln  v. 
Somerset,  140  Pa.  70,  21  A  244,  28 
AmSR  220,  12  LRA  322. 

76.  Milton  v.  Story,  11  Vt.  101,  34 
AmD  671. 

[a]  Thns,  where  a  person  con- 
tracts to  support  another,  and  then 
refuses  to  fulflll  his  agrreement, 
whereby  the  other  becomes  charge- 
able to  the  town  as  a  pauper,  the 
town  has  no  right  of  action  aniln^t 
him.  Milton  v.  Story,  11  Vt.  101,  84 
AmD  671. 

77.  Thomas  Mfg.  Co.  v.  Prather, 
66  Ark.  27,  44  SW  218. 

[a]  Thus,  where  an  employer  con-, 
tracts  with  an  employee  to  furnish 
him  with  medical  attendance  In  case 
of  accident,  a  physician  cannot  re- 
cover from  the  employer  for  profes- 
sional services  rendered  the  employee 
at  the  tatter's  request  when  injured. 
Thomas  Mfg.  Co.  v.  Prather,  65  Ark. 
27,  44  SW  218. 

78.  Pal-ker  v.  Jeffery,  26  Or.  186, 
37  P  712;  Montgomery  v.  Rief,  IS 
Utah  496,  50  P  623;  Armour  v.  West- 
ern Constr.  Co.,  36  Wash.  529.  78  P 
1106;  Electrical  Appliance  Ck>.  v.  U. 
8.  Fidelity,  etc.,  Co.,  110  Wis.  434,  86 
NW  648,  63  LRA  609. 

[a]  UlnstrMtloas^— (1)  One  who 
furnished  provisions  to  a  contractor 
doing  work  for  a  railroad  cannot 
recover  from  one  who  has  given  a 
bond  to  the  railroad  to  pay  persons 
supplying  provisions  to  the  contrac- 
tor. Armour  v.  Western  Constr.  Co., 
36  Wash.  529.  78  P  1106.  (2)  Where 
a  bond  is  given  for  the  faithful  per- 
formance of  a  contract  for  the  erec- 
tion of  a  building  or  other  work,  the 


bondsmen  whose  undertaking  is  for 
the  benefit  of  the  other  contraotlng 
party  and  not  for  materialmen  and 
laborers  are  not  liable  on  their  bond 
to  third  persons  for  labor  performed 
or  material  furnished.  Parker  v.  Jef- 
frey, 26  Or.  186,  37  P  712;  Hontgom- 
ery  v.  Spencer,  (Utah)  50  P  624; 
Electrical  Appliatice  Co.  v.  U.  3.  Fi- 
delity, etc.,  Co.,  110  WIS.  343,  85  NW 
648,  58  LRA  609. 

Bond  for  iMnaflt  of  thlzd  pexaon  see 
Infra  1  818. 

79.  Buckley  v.  Qrey,  110  CaL  389, 
42  P  900,  62  AmSR  88,   81  LRA   8«2. 

[a]  Shna,  where  an  attorney  em- 
ployed to  draw  a  will  does  so  negli- 
gently, he  is  under  no  liability  to  a 
third  person  who  is,  because  of  such 
negligence,  unable  to  obtain  the  por- 
tion of  the  estate  which  the  testator 
Intended  to  leave  him.  Buckley  v. 
Grey,  110  Cal.  339,  42  P  »00,  62  AmSR 
88,  31   LRA  862. 

80.  District  of  Columbia  Nat.  Sav. 
Bank  v.  Ward,  100  U.  S.  196,  26  L.  ed. 
621;  Glawatz  v.  People's  Ouaranty 
Search  Co.,  49  App.  Dlv.  466,  S3  NTS 
691. 

[a]  BxamlaailtMi  of  tltl*  anA  tib- 
Btracts.— Where  an  attorney  is  em- 
ployed by  a  prospective  purchaser  of 
real  estate  to  examine  the  title,  and 
without  using  the  care  and  skill 
which  he  is  bound  to  use  reports  that 
the  title  is  good,  a  third  person  dam- 
aged by  relying  on  his  report  and  pur- 
chasing the  land  has  no  right  of  ac- 
tion against  -him.  District  of  Colum- 
bia Nat.  Sav.  Bank  v.  Ward.  100  U. 
S.  195,  25  L.  ed.  621.  And  see  Ab- 
stracts of  Title  I  12. 

81.  Mallory  v.  Ferguson,  50  Kan 
685,  32  P  410, '22  LRA  99  (holding 
that  whatever  liability  is  Incurred 
by  the  clerk  of  the  court  in  fumlFh- 
Ing  and  certifying  an  abstract  of 
title,  judgments,  liens,  etc.,  is  to  the 
person  for  whom  the  certificate  is 
made  and  not  to  his  grantee;  and 
that  before  the  latter  can  recover  he 
must  show  that  he  employed  the 
clerk  to  perform  the  service).  And 
see  Clerks  of  Courts  |  117. 

88.  See  Waters  [40  C^c  80S  et 
seal. 

S3.  Boston  Woven  Hose,  etc.,  Co. 
V.  Kendall,  178  Mass.  232.  59  NE 
657,  86  AmSR  478,  51  LRA  781: 
Mowbray  v.  Merryweather,  [1895]  2 
Q.  B.  640;  Vogan  v.  Oulton,  81  L.  T. 
Rep.  N.  S.  486  [dlsm  app  79  L.  T. 
Rep.  N.   S.   384]. 

84.  Caruth  v.  Caruth.  (Tex.  dv. 
A.)  144  SW  800.  301  (holding  that, 
while,  in  a  suit  by  one  brother 
against  another  to  enjoin  the  latter 
from  sending  to  ^iaintitrs  home  an 
Imbecile  sister  for  whose  support 
defendant  had  contracted  with  tlieir 
parents,  plaintltC,  In  his  Individual 
right,    could    not    rely    on    the   con- 
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[}  806]  b.  Where'Fabe  BeptMentation  It  lisde. 
Where,  as  an  induoement  to  enter  into  a  contract 
with  him,  a  person  makes  a  false  representation 
to  the  other  party  which  may  be  relied  on  by  the 
latter  as  a  defense  to  an  action  on  the  contract  or 
may  give  him  a  right  of  action  for  damages,  a 
third  person  who  has  relied  on  it  and  who  has 
suffer^  loss  has  no  right  of  action  against  the 
person  making  the  representation,  unless  it  was , 
made  with  the  intention  -  that  it  should  be  acted 
on  by  him." 

[i  807]  c.  Where  Breach  of  Duty  Is  Ooonected 
with  Oontract.  If  defendant  has  been  guilty  of  a 
breach  of  duty  apart  from  the  contract  he  will  be 
liable  to  all  to  whom  that  d«ty  extends,  and  he 
will  not  be  protected  by  setting  up  a  contract  in 
respect  to  the  same  matter  with  another  person. 


There  is  a  general  breach  of  duty  not  limited  to 
the  purchaser  where  a  person  sells  an  article  which 
he  knows  will  do  damage  to  others  and  conceals 
that  fact  or  where  the  article  is  eminently  dan- 
gerous." 

[f  808]  d.  PromiBe  for  the  Benefit  of  Third  Per- 
Boa— (1)  Doctrine  That  Third  Fereon  Osnnot  Sne 
— (a)  In  General  In  England  it  is  held,  subject 
to  the  exceptions  hereafter  stated,  that,  where  two 
persons  make  a  contract  in  which  one  of  them  prom- 
ises to  confer  benefits  on  a  third  person,  the  latter 
cannot  sue  on  the  contract,  at  law  or  in  equity,  for 
the  money  or  other  benefit  which  it  is  promised  that 
he  shall  receive.'^  The  same  doctrine,  with  some 
difference  as  to  the  exceptions,  has  been  held,  in 
the  absence  of  a  statute,  in  some  of  the  United 
States,''  and  in  some  of  the  cases  in  the  federal 


tract,  tt  not  appearing  that  he  waa 
in  piivlty  or  was  affected  thereby, 
he  was  entitled  to  show  the  contract 
to  establish  defendant's*  leeral  and 
equitable  liability  to  care  for  the 
slater  as  a  basis  of  liability  to  plain- 
tiff, the  court  saying:  "While  we  be- 
lieve appellee  In  his  individual  right 
could  not  base  a  suit  or  right  of  re- 
covery on  the  contract  made  by  ap- 
pellant with  his  parent^  there' being 
no  allegations  to  show  that  he  In 
any  way  was  privy  to  said  contract, 
or  had  any  rights,  legally  or  equi- 
tably, therein,  or  that  he  was  af- 
fected thereby,  we  also  believe  that 
it  was  proper  to  allege  and  prove 
said  contract  as  a  means  of  showing 
the  Iega.1  and  equitable  liability  of 
appellant  to  care  for  and  have  con- 
trol of  said  Imbecile  sister,  as  a  basis 
of  the  responsibility,  as  well  as  the 
liability  of  appellant  for  any  nuisance 
as  to  appellee,  if  any,  that  might  be 
committed  by  said  imbecile  sister,  or 
by  said  appellant  as  a  result  of  any 
nuisance  as  to  appellee,  arising 
from  the  manner  in  which  said  con- 
tract was  performed:  and  we  think 
the  pleadings  of -appellee  sufflcient  to 
(how  tliat,  as  a  result  of  the  mode 
and  manner  in  which  apellant  is 
therein  charged  with  supporting  and 
maintaining  said  Imbecile  sister,  and 
was  threatening  to  continue  to  sup- 
port and  maintain  her,  such,  if 
proven,  constituted  s«  nuisance  as  to 
appellee  and  bis  family"). 
SBb     See  Fraud  [20  Cyc  80] 


BO.     See   Druggists    [14    Cyc   10861; 
'ood    ri9   Cyc  l0»6]r   Negligence   '" 
Cyc  479];    Poisons   [31    Cyc   897J. 


Cyc  1096];  Negligence  [2J 
-,,    Poisons   [31    Cyc   897]. 

S7.  Price  v.  Easton,  4  B.  &  Ad. 
433.  24  ECL  193,  110  Rbprint  438; 
Tweddle  °v.  Atkinson,  1  B.  &  S.  393, 
101  ECL.  393,  121  Reprint  762;  Qlf- 
ford  V.  Masbonaland  Dev.  Co..  18  T. 
L.  R.  274. 

[a]  OtotaUUi  of  dMlai«B.-»In  Price 
V.  Easton.  4  B.  A  Ad.  433.  24  ECL 
193,  110  Reprint  618,  the  Judges  all 
reached  the  conclusion  above  stated, 
but  based  their  decision  on  different 
grounds.  Thus,  Oenman,  C.  J.,  ob- 
served that  the  declaration  could  not 
be  supported,  as  it  did  not  show  any 
consideration  for  the  promise  mov- 
ing from  plaintiff  to  defendant.  Lit- 
tledale.  J.,  observed  that  no  privity 
was  shown  between  plaintiff  and  de- 
fendant, and  Taunton,  J.,  said  that 
it  was  consistent  with  all  the  mat- 
ter alleged  In  the  declaration  that 
plaintiff  might  have  been  entirely  ig- 
norant of  the  arrangement  between 
the  real  contracting  parties,  while 
Patterson,  J.,  based  his  opinion  on 
the  gromnd  that  there  was  no  prom- 
ise to  plaintiff  alleged. 

88.  V.  a. — ^Ann  Arbor  Bd.  of  Com- 
merce V.  Security  Trust  Co.,  326  Fed. 
464.  140  CCA  486  (rule  in  Michigan) ; 
Loose  T.  Hartford  Pulp  Plaster  Corp., 
159  Fed.  818  (applying  Connecticut 
rule,  and  holding  that  an  action  at 
law  cannot  be  maintained  to  charge 
a  defendant  with  liability  because  of 
his  aasamption  of  a  contract  to  which 
he  was  not  a  party,  and  that  a  suit 
to  enforce  audi  liability  is  cognisable 


In  equity). 

Conn. — ^Atwood  v.  Burpee,  77  Conn. 
42,  68  A  237;  Meech  v.  Ensign.  49 
Conn.  191,  44  AmR  226;  Clapp  v. 
Lawton,  31  Conn.  (S;  Treat  v.  Stan- 
ton, 14  Conn.  446.  But  see  cases  in- 
fra i  816  note  4. 

Del. — Merchants'  Union  'Trust  C!o. 
V.  New  Philadelphia  Graphite  Co.,  83 
A  620. 

Ga. — Sheppard  v.  Bridges.  137  Ga. 
615.  74  SB  246  (reviewing  Georgia 
authorities);  Ogles  v.  Nashville,  etc., 
R.  Co.,  130  Ga.  430.  60  8E  1048,  124 
AmSR  176:  Cooper  v.  Claxton,  122 
Ga.  698,  60  SE  399;  Guthrie  v.  At- 
lantic Coast  Line  R.  Co.,  119  Ga.  663, 
48  SE  824;  Hawkins  v.  Georgia  Cent. 
R.  Co.,  119  Ga.  169.  46  BE  82  (hold- 
ing that  actions  must  be  brought  in 
the  name  of  the  party  in  whom  the 
let»I  interest  in  the  contract  is  vest- 
ed, under  Civ.  Code  [1896]  I  4988; 
and  that  where  A  makes  no  promise 
to  C,  the  latter  cannot  maintain  a 
suit  on  a  contract,  although  A  under- 
took therein  to  pay  B's  debt  to  C; 
but  that  under  I  8664,  providing  that, 
if  there  Is  a  valid  consideration  for 
a  promise  to  pay  a  debt  due  to  an- 
other, the  promisee  may  sustain  the 
action  where,  for  a  consideration  fur- 
nished by  C,  A  promises  to  pay  B, 
the  latter,  although  a  stranger  to 
the  consideration,  may  maintain  an 
action);  Price  Baklng-Powder  O.  v. 
Macon  Tel.  Pub.  Co.,  108  Ga.  764,  82 
SE  942;  Austell  v.  Humphries,  99  Ga. 
408,  27  SE  736;  Gunter  v.  Mooney,  72 
Ga.  206;  Dean  ▼.  Batemaa,  12  Ga.  A. 
263,    77    SE   102. 

Ind. — Eastman  v.  Ramsey,  8  Ind. 
419.    But  see  cases  infra  i  816  note 

Ky. — Jenkins  v.  Morton,  8  T.  B. 
Mon.  28.  But  see  oases  infra  I  816 
note  4. 

Md. — Owings  V.  Owings,  1  Harr.  Se 
O.  484.  But  see  cases  infra  I  816 
note  4. 

Mass. — George  H.  Sampson  Co.  v. 
Com.,  202  Mass.  326,  88  NE  811:  Clare 
v.  Hatch,  180  Mass.  194,  62  NE  260; 
Williamson  v.  McGrath,  180  Mass.  ES, 
61  NE  636;  Borden  v.  Boardman,  167 
Mass.  410,  32  NE  469;  Saunders  v. 
Saunders,  164  Mass.  337,  28  NE  270; 
Maraton  v.  Bigelow,  160  Mass.  46, 
22  NE  71.  61  LRA  43;  New  England 
Dredging  Co.  v.  Rockport  Granite 
Co.,  149  Mfss.  381,  21  NE  947;  Mor- 
rill v.  Lane,  136  Mass.  93;  Rogers  v. 
Union  Stone  Co.,  130  Mass.  581,  39 
AmR  478;  Reed  v.  Home  Sav.  Bank, 
127  Mass.  295;  Carr  v.  National  Se- 
curity Bank,  107  Mass.  46,  8  AmR 
6;  St.  Louis  Exch.  Bank  v.  Rice,  107 
Mass.  37,  9  AmR  1;  Dow  v.  Clark,  7 
Gray  198:  Field  v.  Crawford,  6  Gray 
116;  Mellen  v.  Whipple,  1  Gray  317; 
Johnson  v.  Foster,  12  Mete.  167. 

Mich. — Edwards  v.  Thoman,  187 
Mich.  361,  163  NW  806;  Clay  Lumber 
Co.  V.  Hart's  Branch  Coal  Co.,  174 
Mich.  613,  140  NW  912;  K.  M.  M.  v. 
Sharp.  163  Mich.  449,  463,  128 
NW  786,  38  LRANS  780  [cit  C!ycl; 
Chase  v.  Warner,  106  Mich.  696, 
64  NW  730;  Linneman  v.  Moross, 
98    Mich.    178,    S7    NW    108,    89    Am 


SR  628:  Wheeler  v.  Stewart,  94 
Mich.  446,  64  NW  172;  Edwards  v. 
Clement,  81  Mich.  513.  46  NW  1107; 
Monaghan  v.  Agricultural  F.  Ins.  Co.. 
63  Mich.  238,  18  NW  797;  Necker  v. 
Harvey,  49  Mich.  617,  14  NW  503: 
Hidden  v.  CHiappel,  48  Mich.  527,  12 
NW  687;  Wood  v.  Truax,  31  Mich. 
628:  Hunt  v.  Strew.  39  Mich.  888; 
Hicks  v.  MoGarry,  38  Mich.  667:  Os- 
born  V.  Osbom,  36  Mich.  48;  Halsted 
V.  Francis,  81  Mich.  118;  'Turner  v. 
McCarty,  22  Mich.  266;  Plpp  v.  Rey- 
nolds, 20  Mich.  88. 

N.  H. — Chamberlain  v.  New  Hamp- 
shire F.  Ins.  Ce.,  66  N.  H.  249;  Nev- 
1ns  v.  Rockingham  Mut.  F.  Ins.  Co.. 
25  N.  H.  22:  Warren  v.  Batchelder, 
16  N.  H.  129;  Butterfleld  v.  Harts- 
horn,  7  N.  H.  846,  26  AmD  741. 

N.  C. — Woodcock  v.  Bostlc,  118  N. 
C.  822,  24  SE  362;  Peacock  v.  Wil- 
liams, 98  N.  C.  324,  4  SE  660;  More- 
head  v.  Wriston,  73  N.  C.  398;  Jordan 
V.  Wilson,  28  N.  C.  480.  But  see 
cases  infra  t  816  note  4. 

Pa,— First  M.  B.  Church  v.  Isen- 
berg.  246  Pa.  221,  92  A  141;  Sweeney 
v.  Houston,  243  Pa.  642,  90  A  847, 
LRA1916A  779;  Brown  v.  German- 
American  Title,  etc.,  Co.,  174  Pa.  448, 
34  A  386;  Morgan  Engineering  Co. 
V.  McKee,  166  Pa.  61,  26  A  800;  Ad- 
ams V.  Kuehn,  119  Pa.  76,  18  A  184; 
Guthrie  v.  Kerr,  86  Pa.  303;  Kounts 
V.  Holthouse,  86  Pa.  235;  Robertson 
V.  Reed,  47  Pa.  116;  Campbell  v.  La- 
cock,  40  Pa.  448;  Finney,  v.  .Finney, 
16  Pa.  880;  Ramsdale  v.  Horton,  9 
Pa.  330;  Kdmundson  v.  Penny,  1  Pa. 
334,  44  AmD  187;  Commercial  Bank 
V.  Wood,  7  watts  &  S.  89;  Cummlnga 
V.  Klapp,  5  Watts  &  S.  611;  Morri- 
son v.  Beckey.  6  Watts  849;  Blymise 
V.  Blolstle.  6  Watts  182,  31  AmD  468: 
Mississippi  Cent.  R.  Co.  v.  Southern 
R.  Assoc,  8  Phila.  107.  But  see 
cases  infra  i  816  note  10. 

«»?■  »^.-:^'l.'*'»'*  ^-  Wilbur,  17  R.  I. 
296,  21  A  497.  But  see  cases  Infra 
f  815  note  4. 

Vt. — Davenport  v.  Northeastern 
Mut.  L.  Assoc,  47  Vt  628;  Fugure  v. 
St.  Joseph  Mut.  Soc.,  46  Vt.  362; 
Corey  v.  Powers,  18  Vt.  587;  Hall  v. 
Huntoon,  17  Vt.  244.  44  AmD  332; 
Pangbum  v.  Saxton,  11  Vt  79.  But 
see  cases  Infra  i  815  note  4. 

Va.— WlUard  v.  Worsham,  76  Va. 
392:  Jones  v.  Thomas,  21  Gratt  (62 
Va.)  96  101;  Ross  v.  Milne.  12 
Leigll  (89  Va.)   204,  37  AmD  646. 

Wyo. — McCarteney  v.  Wyoming 
Nat  Bank,  1  Wyo.  382. 

[a]  Illustration. — Where  an  agent, 
pursuant  to  an  agreement  with  his 
principal,  procures  from  third  per- 
sons a  bond  to  convey  property, 
which  Is  In  the  form  of  an  Indenture, 
and  which,  although  handed  to  the 
principal,  Is  not  sfgned  by  him,  the 
obligors  cannot  sue  on  the  contract 
between  the  principal  and  the  agent. 
Hennessy  v.  Bond,  77  Fed.  403,  33 
CCA  208.      .  ,(> 

[b]  Hew  'oontraot^— Where,    how->- 
ever,  a  new  contract  is  entered  into 
between  the  promisor  and  the  bene- 
ficiary, the  latter  may  of  course  en- 
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courts,**  and  in  Canada.*"  The  reason  is  that  it  is 
held  essential  that  the  consideration  shall  move  from 
plaintiff;  there  must  be  privity  between  the  parties 
in  order  to  support  an  action  on  the  contract.*^ 

[$  809]  (b)  Exceptions— aa.  Tmst.  To  the  gen- 
eral rule  above  stated  there  are  several  exceptions 
or  apparent  exceptions.  In  the  first  place,  where 
the  promise  of  benefit  to  the  third  person  creates 
a  trust  in  his  favor  he  may  enforce  the  trust  in  a 
court  of  equity."*  And  where  one  pays  money  to 
another  for  the  use  of  a  third  the  latter  may  sue 
the  holder  for  it." 

[$  810]  bb.  Quasi  Contract  Where  one  through 
a  contract  with  another  has  obtained  money  or 


force  It.     Root  v.  New  Haven  Trust 
Co..   82  Conn.   600.   74  A  950. 

89.  St.  Liouls  Second  Nat.  Bank 
V.  Missouri  Orand  Lodge  F.  &  A.  M., 
9S  U.  S.  123,  26  L..  ed.  75;  American 
Bxch.  Nat  Bank  v.  Northern  Pac.  R. 
Co.,  76  Fed.  130;  Woodland  v.  New- 
hall,  31  Fed.  434.  But  see  cases  In- 
fra i  816  note  4. 

90.  Ottawa  Bank  v.  Hood,  42  Can. 
8.  C.  231;  Burrls  v.  Rhlnd,  211  Can. 
S.  C.  498;  Andrews  v.  Moodle,  17 
Man.  1;  Robertson  v.  Lonsdale,  21 
Ont.  (00;  Kendrick  v.  Barkey,  9  Ont 
WR  8S<. 

•1.  Pennsylvania  Steel  Co.  v.  New 
York  City  R.  Co.,  198  Fed.  721,  749. 
117  CCA  503  [rev  188  Fed.  343,  and 
mod  189  Fed.  S61,  190  Fed.  609,  194 
Fed.  54S]  (where  it  was  said:  "In 
England  and  in  sonte  of  the  States 
the  rule  is  adhered  to  that  the  only 
persons  who  can  sue  upon  a  contract 
are  the  parties:  that  a  third  person 
for  whose  benefit  a  contract  is  made 
cannot  maintain  an  action  upon  it. 
The  reason  for  the  rule  is  said  to 
be  that  there  is  no  privity  between 
the  contractlntc  party  making  the 
promise  and  the  third  person  and 
that  the  consideration  does  not  move 
directly  from  the  latter.  The  rule 
has  the  merit  of  simplicity  but  is 
calculated  to  permit  injustice.  It  is 
founded,  too,  upon  wholly  artificial 
distinctions.  There  Is  no  real  and 
substantial  reason  why,  if  the  parties 
to  a  contract  recognise  the  Interest 
of  a  third  person  in  it  and  desire 
and  Intend  to  give  him  a  right  of 
action  upon  it,  they  should  not  be 
able  to  do  so.  And  the  prevailing 
doctrine  In  this  country  is  contrary 
to  the  English  rule.  It  is  generally 
held,  subject  to  qualifications,  that  a 
third  person  may  sue  upon  a  prom- 
ise made  to  another  for  his  benefit. 
Sometimes  the  right  Is  placed  by  the 
courts  upon  provisions  in  codes  giv- 
ing the  'real  party  In  interest'  the 
right  to  prosecute  suits.  Sometimes 
it  Is  based  upon  the  theory  of  a 
trust;  the  promisor  being  regarded 
as  trustee  for  the  third  party.  Some- 
times It  is  based  upon  the  theory  of 
agency;  the  promisee  in  the  contract 
being  considered  the  agent  of  the 
third  party  who  adopts  his  acts  in 
suing  upon   the   contract"). 

93.  U.  S. — Union  Pac.  R.  Co.  v. 
Durant,  95  U.  S.  676,  24  L.  ed.  891. 

Ala. — Eldrldge  v.  Turner,  11  Ala. 
1049. 

Ga. — Crawford  v.  Wilson,  189  Ga. 
654.   78  SE  80,   44   LRANS   773. 

111. — Preachers'  Aid  Soc.  v.  Eng- 
land, 106  III.   126. 

Ind.— Miller  v.  Billingsly,  41  Ind. 
489;  Bird  v.  Lanius,  7  Ind.  616. 

La. — New  Orleans  St.  Joseph's  As- 
soc. V.  Magnier,  16  La.  Ann.  338; 
Wright  T.  Oakey.  16  La.  Ann.  126. 

Md. — Mory  v.  Michael,  18  Md.  227. 

Mass. — ^Forbes  v.  Thorpe,  209  Mass. 
570,  96  NE  966;  Chace  v.  Chapln,  130 
Mass.   128. 

Mich. — Peer  v.  Kean,  14  Mich. 
364. 

N.  J.— Sell  v.  Steller,  53  N.  J.  Eq. 
397.  32  A  211;  Bennett  v.  Merchant- 
ville  Bldg.,  etc.,  Assoc,  44  N.  J.  Eq. 
116.  13  A  862;  Cubberly  v.  Cubberly, 
33  N.  J.  Eq.  82  [aff  33  N.  J.  Bq.  691. 


39  N.  J.  Eq.  614];  Burlew  v.  Hlllman. 

16  N.  J.  Eq.   23. 
N.  Y. — Hart  v.  Ekjultable  L.  Assur. 

Soc,  172  App.  Div.  669,  168  NYS 
1063. 

Pa, — Sweeny  v.  Houston,  248  Pa. 
642,  90  A  347.  LRA1916A  779;  Howes 
V.  Scott,  224  Pa.  7.  78  A  186:  Pitts- 
burgh Carbon  Co.  v.  Philadelphia  Co.. 
130  Pa.  438.  18  A  732;  Delp  v.  Bar- 
tholomay  Brewing  Co.,  123  Pa.  42, 
15  A  871:  Zell's  App.,  Ill  Pa.  532.  6 
A  107:  Kounti  v.  Holthouse,  86  Pa. 
236:  Torrens  v.  Campbell,  74  Pa.  470; 
Ayers'  App..  28  Pa.  179;  Bellas  v, 
Fagely,  19  Pa.  273;  Harrlsburg  Bank 
v.  Tyler,  3  Watts  &  S.  378;  Hubbert 
V.  Borden,  6  Whart.  79;  Hind  v.  Hold- 
ship,  2  Watts  104,  26  AmD  107;  Kellv 
V.  Evans,  3  Penr.  &  W.  387.  24  AmD 
326-  Strohecker  v.  Grant,  16  Serg.  & 
R.  237:  Greenwalt  v.  Horner,  6  Serg. 
*  R.  71;  Hart's  Est..,  7  WklvNC  168. 

Tex. — ^Urqfihart  v.   Ury,    27  Tex.   7.' 

Va. — Jones  v.  Thomas,  21  Gratt. 
(62  Va.)   96. 

W.  Va. — ^Matheny  v.  Ferguson,  56 
W.   Va.    656,  47  SB  886. 

Eng. — Touche  v.  Metropolitan  R. 
Warehousing  Cto.,  L.  R.  *  Ch.  671; 
Gandy  v.  Oandy,  30  Ch.  D.  57,  3  BRC 
316:  In  re  Flavell,  26  Ch.  D.  89; 
Spiller  V.  Paris  Skating  Rink  Co.,  7 
Ch.  D.  368. 

Ont. — Henderson  v.  Killey,  14  Ont. 
137  [app  dlsm  17  Ont.  A.  466  (rev  on 
other  grounds   18  Can.   S.  C.   698)]. 

93.  Ala. — Garrett  v.  Garrett,  27 
Ala.  687;  Hitchcock  v.  Lukens,  8  Fort. 
333. 

Ind.— Miller  v.  Billingsly.  41  Ind. 
489. 

Iowa. — Johnson  v.  Ckillins,  14  Iowa 
63. 

Me.— Goodwin  v.  Bowden,  64  Me. 
424. 

Md. — Owlngs  v.  Owings,  1  Harr.  & 
a.  484.  Compare  Blchelberger  v. 
Murdock,  10  Md.  373,  69  AmD  140 
(holding  that  an  action  for  money 
had  and  received  eannot  be  main- 
tained against  a  consignee  of  goods 
or  money  received  for  a  third  person 
with  instructions  to  deliver  them  to 
him  until  the  consignee  does  some 
act  by  which  he  binds  himself  to 
such  person,  since  without  such  act 
there  la  no  privity  of  contract  be- 
tween them,  and  the  title  still  re- 
mains In  the  consignor). 

Mass. — Hall  v.  Marston,  17  Mass. 
576.  Compare  Borden  v.  Boardman, 
167  Mass.  410,  32  NE  469  (holding 
that,  where  A  promises  B  that  he 
will  pay  from  funds  in  his  hands  be- 
longing to  B  a  specific  si^m  to  C,  not 
a  party  to  the  agreement.  C  cannot 
sue  for  the  money). 

Mo. — miey  V.  Tolfree,  77  Mo.  867. 

N.  Y. — General  Mut.  Ins.  Co.  v. 
Benson,  12  N.  Y.  Super.  168;  Berry 
V.  Mayhew,  1  Daly  64;  Splngarn  v. 
Rosenfeld,  4  Misc.  628,  24  NYS  733; 
Judson   V.    Gray,    17    HowPr   289    [aff 

17  HowPr  2961;  Delaware,  etc..  Canal 
Co.  V.  Westchester  County  Bank,  4 
Den.  97.  Compare  Martin  v.  Graham, 
17  NYS  710  (holding  that,  where  a 
tenant  was  about  to  pay  rent  to  her 
landlord  when  defendant  took  the 
money,  stating  that  he  would  keep  it 
until  the  landlord  was  identified,  the 
landlord,     has     no     right     of     action 


property  which  rig^tfnlly  belongs  to  a  third  perabn, 
the  latter  may  sue  therefor  in  hia  own  name,  as 
the  law  creates  both  the  privity  and  the  promise. 
The  transactioii  does  not  create  a  trust  in  the 
proper  sense,  nor  does  the  third  person's  right 
arise  out  of  the  contract  between  the  promisor  and 
the  promisee;  but  it  arises  out  of  an  independent 
contract  created  by  law,  or  quasi  contract,  between 
the  promisor  and  the  third  person."* 

[$  811]  c&  Belationahip.  In  England  it  was  early 
held  that,  where  one  made  a  binding  promise  to 
another  to  do  .something  for  the  benefit  of  the  son 
or  daughter  of  the  latter,  the  nearness  of  the  rela- 
tionship and  the  fact  that  the  contract  was  prompted 

against  defendant). 

N.  C— White  V.  Hunt,  64  N.  C.  49«. 
Compare  Dixon  v.  Pace,  68  N.  C.  SOS 
(holding  that,  where  an  agent  re- 
ceived money  from  his  principal  with 
instructions  to  pay  it  to  a  certain 
creditor,  and  he  made  a  difCerent  ap- 
plication of  it  for  the  principal  s 
benefit,  and  the  creditor  made  no 
demand  on  the  agent  until  after  he 
had  parted  with  the  money  and  ac- 
counted for  it  to  the  principal,  the 
creditor  could  not  sue  the  agent  for 
the  money). 

Pa^r-Com.  V.  National  Surety  Co., 
263  ^a.  5,  97  A  1034:  First  M.  E. 
Cniurch  V.  Isenberg,  246  Fa.  221,  92 
A  141:  Sweeney  v.  Houston.  248  Pa. 
642.  90  A  347.  LRA1915A  779;  PuiA 
V.  Powell,  8  Pa.  Cas.  515,  11  A  670; 
Grim  V.  Thomas  Iron  Co.,  115  Pa. 
611,  8  A  696;  Wynn  v.  Wood,  97  Pa. 
216;  BIymire  ▼.  Boistle,  6  WatU  18Z. 

31  AmD  468. 
8.  C. — Duncan  ▼.  Moon,  28  S.  C  L. 

332. 

Vt. — Buck  T.  Albee.  27  Vt  199. 

Ont. — Mitchell  v.  London  Aaaur. 
Co..  15  Ont.  A.  262;  Re  McMillan.  17 
Ont.   844. 

[a]  MlBtake  aa  to  jWO». — Wliere 
a  person  by  mistake  pays  money  to 
A  for  the  use  of  B,  to  whom  he  is 
not  Indebted.  Intending  to  pajr  it  for 
the  use  of  C,  to  wbom  he  owes  it, 
this  does  not  give  C  a  right  of  action 
for  the  money,  but  the  person  pay- 
ing must  recover  It  back  as  having 
been  paid  by  mistake.  Wilsop  v. 
Qreer,  7  Humphr.  (Tenn.)  613. 

94.  U.  S. — St:  Louis  Second  Nat. 
Bank  v.  Mlssoiu-l  Grand  Lodge  F.  A 
A.  M.,  98  U.  8.  123,  25  L.  ed.  75. 

A1(L — Hitchcock  v.  Lukens,  8  Port. 
838. 

Conn.— ^indlay  v.  Adams,  2  Day 
369. 

Del.— Clark  v.  Walker,  14  Del.  287, 

32  A  646^  Taylor  v.  Ja«k8on.  10 
Del.  224;  Pettyjohn  v.  Hudson.  4  Del. 
468. 

Ida. — Beymer  v.  Monarch,  19  Ida. 
304,  113  P  739, 

111. — Taylor  v.  Taylor,  20  111.  650. 

Me. — Keene  v.  Sage,  76  Me.  138; 
Lewis  V.  Sawyer,  44  M«.  332;  Cram 
v.  Bangor  House  Proprietary,  12  Me. 
364. 

Md. — O'Neal  v.  Washington  County, 
27  Md.  227;  Kalkman  v.  McElderry. 
16  Md.  66;  Creager  v.  Link.  7  Md. 
269;  Owlngs  v.  Owings,  1  Harr.  &  O. 
484. 

Mass. — St.  Louis  Exch.  Bank  v. 
Rice.  107  Mass.  37,  9  AmR  1;  Putnam 
V.  Field,  103  Mass.  656;  Frost  v. 
Gage,  1  Allen  262;  Dow  v.  Clark,  7 
Gray  198;  Field  v.  Crawford.  6  Gray 
116;  Millard  v.  Baldwin,  3  Gray  484; 
Mellen  .v.  Whipple,  1  Gray  317;  Perry 
v.  Swasey,  12  Cush.  38;  Brewer  ▼. 
Dyer,  7  Cush.  337;  Fitch  v.  Chandler, 
4  Cush.  264;  Carnegie  v.  Morrison.  2 
Mete.  381;  Feloh  v.  Taylor,  13  Pick. 
133;  Fisher  v.  Eniis,  3  Pick.  332; 
C^bot  V.  Haskins,  3  Pick..  83;  Hall  v. 
Marston,  17  Mass.  576;  Arnold  v.  Ly- 
man, 17  Mass.  400,  9  AmD  154;  Good- 
ridge  v.  Lord,  10  Mass.   483. 

Mich. — Hosford  v.  Kanouse.  46 
Mich.  620,  8  NW  667;  Spencer  v. 
Towles,  18  Mich.  9. 

N.    Y.' — Raymond    v.    Beamard,    12 
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by  natural  affection  would  give  a  right  of  action 
to  the  person  interested."  And  the  same  doctrine 
was  held  in  Massachusetts."  These  cases,  however, 
have  been  overruled  and  a  contrary  doctrine  estab- 
lished." The  contrary  doctrine  is  also  established 
in  some  of  the  other  states.^ 

[$  812]  dd.  Agency.  If  a  person  makes  a  con- 
tract as  agent  for  another,  without  disclosing  his 
agency  to  the  other  party,  his  principal  may  main- 
tain an  action  on  the  contract.™  This,  however,  is 
only  an  apparent  exception  to  the  general  rule  that 
a  third  person  cannot  sue  on  a  contract,  for  the 
principal  is  a  party  to  the  contract. 

{%  813]  M.  Novation.  The  case  of  novation  is 
also  an  apparent  exception  only.  Where  a  debtor 
and  his  creditor  and  a  third  person  enter  into  an 
agreement  by  which  the  third  person  is  to  pay  the 
debt  to  the  creditor  and  the  debtor  is  released  there 
is  a  novation,'  and  the  creditor  may  sue  the  third 
person.     In  such  a  case,  however,  there  is  a  con- 


tract between  the  creditor  and  the  third  person. 
If  the  promise  is  made  by  the  third  person  to  the 
debtor  and  the  creditor  is  not  a  party  thereto  he 
cannot  sue,  unless  the  circumstances  bring  the  case 
within  an  exception  to  the  general  rule.' 

[$  814]  ff.  Subrogation.  In  jurisdictions  in 
which  the  right  of  a  third  person  to  sue  at  law  on 
a  promise  for  his  benefit  is  denied,  he  may  never- 
theless sue  in  equity  under  the  doctrines  of  sub- 
rogation.' 

[$  815]  (2)  Doctrine  That  Third  Person  Oan  Sne 
— (a)  In  General  In  most  of  the  states  the  English 
doctrine  that  where  a  person  makes  a  promise  to 
another  for  the  benefit  of  a  third  person  the  lattei* 
cannot  maintain  an  action  on  it  is  not  recognized  to 
the  full  extent,  but  it  is  held,  subject  to  the  quali- 
fications hereafter  stated,  that  the  action  may  be 
maintained.  This  is  now  the  prevailing  doctrine  in 
the  United  States.*  This  is  sometimes  based  on 
general  principles  of  law  and  sometimes,  as  in  the 


Johns.  274,  7  AmD  >17;  Dumond  V. 
Carpenter,    3    Johns.    183.    , 

Pa. — Hostetter  ▼.  HolllnKer.  117 
Pa.  60S,  12  A  741;  Grim  v.  Thomas 
Iron  Co..  115  Pa.  611,  8  A  69S. 

R.  I. — Wood  V.  Moriarty,  IB  R.  I. 
51S.  9  A  427. 

Va. — Cosmopolitan  L.  Ins.  Co.  v. 
Koegrel.  104  Va.  619,  62  SB  166;  Jones 
V.  Thomas,  21  Gratt.  (62  Va)  86, 
101;  Ross  V.  Milne,  12  Leigrh  (39  Va.) 
204.  37  AmD  646. 

Bng. — ^WlUlams  v.  Hverett.  14  Eiast 
S82.    104    Reprint   726. 

S5.  Dutton  V.  Poole,  2  Lev.  210,  S3 
Reprint  523:  Bourne  v.  Mason,  1 
Vent.  6,  86  Reprint  6;  Sprat  v.  Agar 
(cit  Bourne  v.  Mason,  supra]. 

ea.  Felton  V.  Dickinson,  10  Mass. 
287. 

97.  Marston  v.  Bigelow,  160  Mass. 
53.  22  NB  71;  St.  Louis  Ezch.  Bank 
V.  Rice.  107  Mass.  37,  9  AmR  1; 
Tweddle  v.  Atkinson,  1  B.  &  S.  398, 
101  ECL  393,  121  Reprint  762.  Com- 
pare Gardner  v.  Denlson.  217  Mass. 
492,  105  NB  369,  61  LRANS  1108 
(holdinK  that  It  might  be  inferred 
that  a  father,  in  permitting  another 
person  to  name  his  child  in  consid- 
eration of  a  promise  to  make  some 
provision  for  it,  was  acting  as  agent 
for   the   child). 

98.  Gunter  v.  Mooney,  72  Ga.  205; 
Llnneman  v.  Moross,  98  Mich.  178, 
57  NW  103,  39  AmSR  628;  Wilbur  v. 
W^iltur,   17  R.  I.  295,  21  A  497. 

[a]  ZU«stratloa<— Where  a  father 
contracted  with  defendant's  decedent, 
by  the  terms  of  which  contract  the 
father's  minor  son  was,  from  a  given 
date  until  he  became  of  age,  to  live 
with  and  be  a  faithful  servant  to  the 
decedent,  and  If  he  did  so  decedent 
^vould  provide  by  will  or  otherwise 
for  the  son  to  have  one  half  of  his 
estate  at  his  death,  and  the  son  did, 
until  he  attained  his  majority,  live 
with  the  decedent  and  faithfully  per- 
lOTxa  the  services  contemplated,  but 
deceased  died  without  complying 
with  his  part  of  the  contract,  the  son 
had  no  right  of  action  against  the 
representative  of  decedent's  estate. 
Cooper  v.  Claxton,  122  Qa.  696,  60  SB 
399 

(t>]  States  ta  wUOh  Oilxd  persoB 
may   mum. — In    some   states    where   a 

gromise  Is  made  to  another  for  the 
eneCt  of  a  near  relative  the  latter 
is  allowed  to  sue  on  the  promise; 
but  in  these  states  a  third  person 
for  whose  benefit  a  promise  is  made 
is  allowed  to  sue  thereon  whether 
there  is  any  relationship  or  not.  See 
infra  f  815. 

99.  See  Agency  i  597. 

1.     See  Novation  [29  Cyc  11291. 

a.  St.  Louis  Second  Nat.  Bank 
V.  Missouri  Grand  I.odge  F.  ft 
A.  M.,  98  U.  S.  123,  124,  26  L.  ed.  76 
(where  It  was  said:  "Where  a  debt 
already  exists  from  one  person  to 
another,  a  promise  by  a  third  per- 
ri8  C.  J.— 46] 


son  to  pay  such  debt  being  primarily 
for  the  benefit  of  the  original  debtor,- 
and   to  relieve  him  from   liability  to 

Eay  It  (there  being  no  novation),  he 
as  a  right  of  action  against  the 
firomisor  for  his  own  Indemnity;  and 
f  the  original  creditor  can  also  sue. 
the  promisor  would  be  liable  to  two 
separate  actions,  and  therefore  the 
rule  is  that  the  original  creditor  can- 
not sue");  Borden  v.  Boardman,  157 
Mass.  410,  32  NE  469.  Compare  cases 
infra  t  816. 

X  Smith  V.  Robins.  236  Fed.  114, 
149  CCA  324;  Silver  King  Coalition 
Mines  Co.  V.  Silver  King  Cons.  MIn. 
Co.,  204  Fed.  166,  122  CCA  402: 
Palmer  v.  Bray.  136  Mich.  85.  98  NW 
849:  Hicks  V.  MoGarry,  38  Mich.  667; 
Crowell  V.  St.  Barnabas  Hospital.  27 
N.  J.  Eg.  660;  Green  v.  McDonald,  75 
Vt.  93,  53  A  332.  See  generally  Sub- 
ropatlon    [37   Cyc  437]. 

When  a  grantee  contracts  with 
his  grantor  to  pay  the  latter'a  debt 
or  obligation  In  payment,  or  In  part 
payment,  for  the  convenience,  the 
creditor  or  obligee  may  accept  and 
appropriate  that  contract  to  himself 
and  maintain  a  suit  In  equity  to  en- 
force it.  In  that  event  the  grantee 
becomes  the  principal  debtor  and 
the  grantor  the  surety,  and  the  cred- 
itor's suit  stands  on  the  equitable 
doctrines  that  the  creditor  may  have 
the  benefit  of  any  security  or  obli- 
gation given  by  the  principal  debtor 
to  the  surety,  and  that  to  avoid  cir- 
cuity of  action — that  is  to  say,  an 
action  by  the  creditor  against  the 
original  debtor  and  a  subsequent  ac- 
tion by  the  latter  against  his  grantee 
— the  creditor  may  be,  and  Is  in 
equity,  substituted  for  the  promisee, 
the  grantor."  Silver  King  Coalition 
Mines  Co.  v.  Sliver  King  Cons.  Mln. 
Co.,    204   Fed.    166,    169,    122   CCA   402. 

4.  U..  S. — Hendrick  v.  Lindsay,  93 
U.  S.  143,  23  L.  ed.  855;  Gibson  v. 
Victor  Talking  Mach.  Co.,  282  Fed. 
226;  Bethlehem  Iron  Co.  v.  Hoadley, 
162  Fed.  735  (following  law  of  Rhode 
Island):  Rea  v.  Barker,  136  Fed.  890 
(following  law  of  Oregon);  Central 
Trust  Co.  v.  Berwlnd-Whtte  Coal  Co., 
95  Fed.  891  (following  law  of  New 
York);  Austin  v.  Seligman,  18  Fed. 
519,  21  Blatchf.  606;  Sonstlby  v. 
Keeley,  7  Fed.  447,  2  McCrary  103 
(following  law  of  Minnesota).  But 
see  cases  supra  S  808  note  89. 

Ala. — Potts  V.  Gadsden  First  Nat. 
Bank,  102  Ala.  286.  14  S  663: 
Dimmlck  v.  Register,  92  Ala.  458,  9 
S  79;  Carver  v.  Bads,  66  Ala.  190; 
Dryer  v.  Lewis,  67  Ala.  651;  Henry 
V.  Murphy,  64  Ala.  246:  Burkham  v. 
Mastin,  64  Ala.  122;  White  v.  Mastln, 
38  Ala.  147;  Shotwell  v.  Gllkey,  31 
Ala.  724;  Mason  v.  Hall,  30  Ala.  699; 
Lovely  V.   Caldwell,   4   Ala.   684. 

Ark. — Dickenson  v.  McCoppin,  121 
Ark.  414,  181  SW  151;  Spear  Mln.  Co. 
V.   Shinn,  93  Ark.  346,   124  SW  1046; 


Beauchamp  v.  Bertlg,  90  Ark.  361,  119 
SW  75.  28  LRANS  669;  Poucar  v. 
Holberg,  85  Ark.  69.  107  SW  172; 
Hecht  V.  Caughron,  46  Ark.  132; 
Tyner  v.  Hays,  87  Ark.  699;  Talbot  v. 
Wilkins,  31  Ark.  411;  Chamblee  v. 
McKensle,    31   Ark.   155. 

C^I. — Washer  v.  Independent  Min.. 
etc.,  Co.,  142  Cal.  702.  76  P  664;  Tyler 
V.  Mayre.  96  Cal.  160.  27  P  160,  30 
P  198;  Pellier  v.  Olllespie.  67  Cal. 
582,  8  P  185;  Sacramento  Lumber  Co. 
V.  Wagner,  67  Cal.  293,  7  P  706;  Flint 
v.  Cadenasao.  64  Cal.  83,  28  P  62; 
Morgan  v.  Overman  Silver  Mln.  Co., 
37  Cal.  634;  Kreuts  v.  Livingston, 
16  Cal.  344;  Wilson  v.  Shea,  29  Cal. 
A.  788.  167  P  543;  Montgomery  v. 
Dom,  25  Cal.  A.  666.  145  P  148;  Hall- 
Martin  Co.  V.  Hughes,  18  Cal.  A.  618. 
128  P  617;  Peters  v.  George,  1  CaL 
A.    289,   81   P  1117. 

Colo. — Grimes  v.  Bamdollar,  68 
Colo.  421,  148  P  256;  Green  v.  Mor- 
rison, 6  Colo.  18;  Green  v.  Richard- 
son, 4  Ckilo.  684;  Lehow  v.  Slmonton, 
3  Cola.  346.  6 

Cpnn. — Steene  v.  Aylesworth,  18 
Conn.  244;  Treat  v.  Stanton,  14  Conn. 
445;  Crocker  v.  Hlgglns,  7  Conn.  342. 
But  see  cases  supra  (  808  note  88. 

Del. — Farmers'  Bank  v.  Brown,  1 
Del.    830. 

Fla. — Wright  v.  Terry,  23  Fla.  166, 
2  8  6;  Hunter  v.  Wilson,  21  Fla  260. 

111. — Hartman  v.  Plstorlus.  248  111. 
568,  94  NB  131;  Searles  v.  Flora,  226 
III.  167,  80  NE  98;  Cobb  v.  Heron,  180 
111.  49,  54  NE  189  [aff  78  111.  A.  6541; 
Commercial  Nat.  Bank  v.  Kirkwood, 
172  111.  663,  50  NB  219;  Harms  v.  Mc- 
Cormick,  132  111.  104,  22  NE  611; 
Shober,  etc.,  -Lithographing  Co.  v. 
Kertlng,  107  111.  340;  Thompson  v. 
Dearborn,  107  111.  87;  Snell  v.  Ives. 
85  111.  279;  Steele  v.  Clark,  77  111.  471; 
Dallum  V.  Blrdsall,  66  111.  378;  Wil- 
son V.  Bevans,  68  111.  232;  Ball  v. 
Benjamin,  56  111.  106;  Brlstow  v. 
Lane,  21  111.  194;  Dunshee  v.  Hill,  20 
111.  499;  Brown  v.  Strait,  19  111.  88; 
Eddy  V.  Roberts,  17  HI.  505;  Prather 
V.  Vineyard,  9  III.  40:  Clinton  Co.  v. 
Stiles,  187  III.  A.  505;  Henning  v. 
Quindel,  195  HI.  A.  393;  Andree  v. 
Sheehan.  194  111.  A.  587;  Seefeldt  v. 
Wllgen,  193  111.  A.  315;  Stein  v. 
Deutsch,  178  111.  A.  615;  Bradley  v. 
Federal  L.  Ins.  Co.,  178  111.  A.  624; 
Sabo  V.  Nlmett,  178  111.  A.  459;  Olson 
V.  Ostby,  178  111.  A.  166;  Torpe  v. 
Jahn,  177  111.  A.  85;  Easter  v.  New- 
bury, 170  111.  A.  494;  Hartman  v.  Six, 
155  III.  A.  202  [rev  on  other  grounds 
248  111.  568,  94  NE  181];  Mackay- 
Nlsbet  Co.  V.  Kuhlman.  119  111.  A. 
144;  Porster  v.  Gregory,  107  111.  A. 
437;  Wlckham  v.  Hyde  Park  Bldg., 
etc.,  Assoc,  80  111.  A.  623;  Warder, 
etc.,  Co.  V.  Cummins.  74  111.  A.  860; 
Williamson-Stewart  Paper  Co.  v.  Sea- 
man, 29  111.  A.  68;  Boals  V.  Nixon,  26 
111.    A.    517;    WlUenberg    v.    IlllnolB 
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code  states,  on  the  provisions  of  the  code  of  pro- 
cedure that  every  action  shall  be  prosecuted  "in 
the  name  of  the  real  party  in  interest."  In  a  code 
state  the  "real  party  in  interest"  may  sue,  although 

Cent  R.  Co.,  11  111.  A.  2»8  [rev  on 
other  grounds  117  111.  20},  7  NB  698, 
57  AmR  862];  Mathers  v.  Carter,  7 
Ul.  A.  225. 

Ind.— Miller  v.  Farr,  98  NB  805; 
Johnson  v.  Central  Trust  Co.,  159  Ind, 
605,  66  NB  1028;  Ferris  v.  American 
Brewing  Co.,  165  Ind.  539,  58  NB  701, 
52  LRA  306;  Ransdel  v.  Moore,  163 
Ind.  898,  58  NB  767,  58  LRA  761: 
Boruir  V.  Hudson,  138  Ind.  280,  37  NB 
786;  Claypool  v.  Indianapolis  School 
Comrs.,  132  Ind.  261,  31  NB  666; 
Stevens  v.  Flannagan,  131  Ind.  122, 
80  NB  122;  Leake  v.  Ball.  116  Ind. 
814,  17  NB  918;  Redelsheimer  v. 
Miller,  107  Ind.  486.  8  NB  447;  Keller 
v.  Orr,  106  Ind.  406.  7  NB  195;  Carna- 
han  y.  Tousey,  93  Ind.  661;  Rector  v. 
Shirk,  92  Ind.  31;  Walts  v.  Waltz,  84 
Ind.  403;  Henderson  v.  McDonald,  84 
Ind.  -149;  Indiana  Mfg.  Co.  v.  Porter, 

75  Ind.  428;  Carter  v.  Zenblln,  68  Ind. 
436;  Rhodes  v.  Matthews,  67  Ind.  131; 
Fleming  v.  Baster,  60  Ind.  399;  Davis 
V.  Calloway,  SO  Ind.  112,  96  AmD 
(71:  Hardy  ▼.  Blaxer,  29  Ind.  226,  92 
AmD  347;  Cross  v.  Truesdale,  28  Ind. 
44;  Woodward  v.  WUcoz,  27  Ind.  207; 
Gwaltney  v.  Wheeler,  26  Ind.  416; 
Devol  V.  Mcintosh,  23  Ind.  529;  Heals 
V.  Beals,  20  Ind.  163;  Lamb  7.  Dono- 
van, 19  Ind.  40;  Day  v.  Patterson,  18 
Ind.  114;  Cloud  v.  Moorman,  18  Ind. 
40;  Bird  t.  Lanlus,  7  Ind.  615;  Nelson 
V.  Hardy,  7  Ind.  364;  Hari>er  t. 
Ragan,  2  Blackf.  39;  Reed  v.  Adams 
eteel,  etc,  Works,  67  Ind.  A.  259,  106 
NB  882;  Snider  y.  Qreer-Wilklnson 
Lumber  Co.,  61  Ind.  A.  348,  96  NB 
960:  Bdwards  v.  Van  Cleave,  47  Ind. 
A.  347,  94  NB  596:  Vandalla  R.  Co.  v. 
Keys,  46  Ind.  A.  353,  91  NB  173;  Ochs 
V.  M.  J.  Carnahan  Co.,  42  Ind.  A.  157, 

76  NB  788,  80  NB  163,  164  [clt  Cyc]; 
McCoy  V.  McCoy,  82  Ind.  A.  88,  69 
NB  193,  102  AmSR  223;  Oldenburg  v. 
Balrd.  26  Ind.  A.  879,  58  NB  1073. 
But  see  cases  supra  I  808  note  88. 

Iowa. —  In  re  Tongerman,  186  Iowa 
488,  <ai4  NW  7,  16  AnnCas  245; 
Runkle  v.  Ketteing,  127  Iowa  6,  102 
NW  142;  Malahapny  v.  Fuller,  etc., 
Mfg.  Co..  126  Iowa  719,  101  NW  640. 
•106  AmSR  382;  Dally  v.  Minnick,  117 
Iowa  663,  91  NW  918,  60  LRA  840; 
Pipestone  First  Nat.  Bank  v.  Row- 
ley, 92  IO;wa  580,  61  NW  195;  Os- 
mundson  v.  Thompson,  90  Iowa  766, 

67  NW  863:  Luney  v.  Mead,  60  Iowa 
469,  15  NW  290;  Poole  v.  Hintrager, 
60  Iowa  180,  14  NW  223:  Jordan  v. 
Brown,  66  Iowa  281,  9  NW  281;  John- 
son V.  Knapp,  36  Iowa  616;  Johnson 
V.  Collins,  14  Iowa  68. 

Kan. —  Norman  v.  Rullman,  93 
Kan.  791,  146  P  818;  Staley  v.  Wes- 
ton, 92  Kan.  317,  140  P  878;  Griffith 
V.  Stucker,  91  Kan.  47,  136  P  937; 
Ballard  v.  Arkansas  Home  Nat 
Bank.  91  Kan.  91,  186  P  935,  LRA 
1916C  1161;  Hardesty  v.  Cox,  68  Kan. 
618,  36  P  986;  West  V.  Western 
Union  Tel.  Co.,  89  Kan.  98,  17  P  807. 
7  AmSR  530;  Burton  v.  Larkin,  S6 
Kan.  246,  13  P  898,  59  AmR  541; 
Strong  V.  Marcy,  83  Kan.  109,  6  P 
866;  Brenner  v.  Luth,  28  Kan.  681; 
Alliance  Mut  L.  Assur.  Soc.  v. 
Welch,  26  Kan.  632;  Floyd  v.  Ort.  20 
Kan.  162;  Kansas  Pac  R.  Co.  v.  Hop- 
kins, 18  Kan.  494;  Center  v.  McQues- 
ten,  18  Kan.  476;  Harrison  v.  Simp- 
son, 17  Kan.  608;  Anthony  T.  Her- 
man, 14  Kan.  494;  Holderman  v.  Ted- 
ford.  7  Kan.  A.  657.  63  P  887:  Gar- 
nett  Bank  v.  Cramer,  7  Kan.  A..  461, 

68  P  634. 
Ky. — Citizens    Trust    etc.,    Co.   v. 

Peebles  Pav.  Brick  Co.,  174  Ky.  439, 
192  SW  508;  Caldwell  v.  Ryan.  173 
Ky.  233,  190  SW  1078-  Weber-Wol- 
ters  Dry  Goods  Co.  v.  Scott  172  Ky. 
281,  189  SW  228;  First  Nat  Bank  v. 
Doherty,  166  Ky.  386,  161  SW  211; 
Matheny  v.  Chester,  141  Ky.  790,  133 


the  party  in  whose  name  the  contract  is  made  is 
declared  by  the  code  to  be  a  trustee  of  an  express 
trust  and  may  also  sue  in  his  own  name.  But  a 
recovery  by  either  would  be  a  bar  to  an  action  by 


SW  764;  Winn  v.  Sehenck,  110  SW 
827,  33  KyL  616;  Albin  Co.  v.  Cora., 
128  Ky.  296,  108  SW  299,  33  KyL 
867;  Morrison  t.  Payton,  104  SW  685, 
31  KyL  992;  Ballard  v.  American 
Hemp  Co.,  100  SW  271,  30  KyL  1080; 
Blakeley  v.  Adams,  118  Ky.  392,  68 
SW  398,  24  KyL  263;  Munday  v. 
Munday,  62  SW  966,  21  KyL  693; 
Hall  V.  Alford,  106  Ky.  664,  49  SW 
444,  20  KyL  1482;  Paducah  Lumber 
Co.  v.  Paducah  Water  Supply  Co.,  89 
Ky.  340.  12  SW  654,  13  SW  249.  11 
KyL  738,  25  AmSR  536,  7  LRA  77; 
Madison  First  Nalt.  Bank  v.  Schuss- 
ler.  2  SW  145.  8  KyL  616;  Benge  v. 
Hlatt  82  Ky.  666,  6  KyL  714:  Dodge 
v.  Moss,  82  Ky.  441;  Allen  v.  Thomas. 

3  Mete.  198,  77  AmD  169;  Lucas  v. 
Chamberlain,  8  B.  Mon.  276;  Clarke 
V,  McFarland,  6  Dana  46;  Farrow  v. 
Turner,  2  A.  K.  Marsh.  495;  Tyler  v. 
Commonwealth  Ehcch.  Bank,  9  KyL 
195;  Whallen  v.  Judah.  6  KyL  316; 
Davis  V.  Wiley,  8  KyL  816,  11  Ky. 
Op.  580.  But  see  cases  supra  t  808 
note  88. 

La. —  New  Orleans  St  Joseph's  As- 
soc V.  Magnler,  16  La.  Ann.  888;  Mc- 
Kerall  v.  MoMlUan.  9  Rob.  19;  Hill 
V.  Barlow,  6  Rob.  142:  Pemberion  v. 
Zacharie,  6  La.  310;  Millaudon  v.  Al- 
lard,  2  La.  647;  Flower  v.  Lane,  6 
Mart   N.   S.    161:    Dick   v.   Reynolds, 

4  Mart.  N.  S.  626;  Marigny  v.  Remy, 
3  Mart  N.  S.  607,  15  AmD  172;  Du- 
champ  v.  Nicholson,  2  Mart.  N,  S. 
672;  New  Orleans  v.  Bailey,  6  Mart 
821:  Smith  v.  Kemper,  4  Mart.  409,  6 
AmD  708. 

Me. —  Coffin  V.  Bradbury,  89  Me. 
476,  86  A  988;  Watson  v.  Perrlgo,  87 
Me.  202,  32  A  876;  Lewis  v.  Sawyer, 
44  Me.  332;  Bohanan  v.  Pope,  42  Me. 
93;  Maxwell  v.  Haynea  41  Me.  659; 
Machias  Hotel  Co.  v.  Coyle,  36  Me. 
406,  58  AmD  712;  Tored  v.  Tobey,  29 
Me.  269;  Hlnkley  v.  Fowler,  15  Me. 
286;  Dearborn  v.  Parks,  5  Me.  81,  17 
AmD  206. 

Md. —  Selgman  v.  HoSaoker,  67  Md. 
821;  McNamee  v.  Withers,  37  Md. 
171;  Small  v.  Schaefer  24  Md.  143. 
But  see  cases  supra  i  808  note  88. 

Minn. —  Michaud  v.  Brickson,  108 
Minn.  866,  122  NW  324;  Barnes  v. 
Hekla  F.  Ins.  Co.,  56  Minn.  38,  67 
NW  314,  46  AmSR  438;  Lovejoy  v. 
Howe,  65  Minn.  363,  57  NW  67;  Max- 
eld  v.  Schwarts,  48  Minn.  221,  46  NW 
429;  Lake  v.  Albert  37  Minn.  453,  36 
NW  177;  Starlha  v.  Greenwood,  28 
Minn.  521,  11  NW  76:  Follansbee  v. 
Johnson,  28  Minn.  311,  9  NW  882; 
Merriam  v.  Pine  City  Lumber  Co.,  23 
Minn.  314;  Sanders  v.  Clason,  13 
Minn.  879;  Van  Eman  v.  Stanchfleld, 
10  Minn.  266. 

Misa — Moore  v.  Kirkland.  112 
Miss.  66,  72  S  866;  Canada  v.  Yazoo, 
etc.,  R.  Co.,  101  Miss.  274.  57  S  918; 
Sweatman  v.  Parker,  49  Miss.  19,  80; 
Vigniau  V.  Rufflns,  1  Miss.  312. 

Mo. —  Beattle  Mfg.  Co.  v.  Gerardl, 
166  Mo.  142.  65  SW  1036:  Crone  v. 
Stinde,  166  Mo.  262,  66  SW  863.  66 
SW  907;  Porter  v.  Woods,  138  ^Mo. 
639,  89  SW  794;  Howsmon  v.  Tren- 
ton Water  Co.,  119  Mo.  804,  24  SW 
784,  41  AmSR  654.  23  LRA  146;  Bills 
V.  Harrison.  104  Mo.  270,  16  SW  198: 
State  V.  Laclede  Gaslight  Co.,  102 
Mo.  472,  14  SW  974.  16  SW  383,  22 
AmSR  789;  Mosman  v.  Bender,  80 
Mo.  679:  Fitzgerald  v.  Barker.  70  Mo. 
885;  Schuster  v.  Kansas  City,  etc, 
R.  Co.,  60  Mo.  290:  Rogers  v.  Gosnell, 
61  Mo.  466,  68  Mo.  689-  Meyer  v. 
Lowell,  44  Mo.  328;  Bassett  v. 
Hughes,  48  Mo.  819;  Robbins  v. 
Ayres,  10  Mo.  688,  47  AmD  125;  SUte 
Bank  v.  Benoist  10  Mo.  620;  Uhrich 
v.  Globe  Surety  Co..  191  Mo.  A.  Ill, 
166  SW  846;  Citizens'  Bank  v.  Doug- 
lass, 178  Mo.  A.  664,  161  SW  601; 
La  Crosse  Lumber  Co.   v.   Schwartz, 


163  Mo.  A.  669.  147  SW  601;  Howard 
V.  Hardy,  128  Mo.  A.  349,  107  SW 
466;  Van  Meter  v.  Poole.  119  Mo.  A. 
296,  96  SW  960;  Tork  v.  Hardin  City 
Farmers'  Bank,  106  Mo.  A.  127.  79 
SW  968;  Rothwell  v.  Sklnker,  84  Mo. 
A  169;  Duerre  v.  Riiedlger,  65  Mo. 
A.  407;  Markel  v.  Western  Union  '»'<?1. 
Co.,  19  Mo.  A.  80;  Raum  v.  Kaltwas- 
sar,  4  Mo.  A.  574;  Barbara  v.  Occi- 
dental Grove  No.  16.  4  Mo.  A.  429: 
Beardslee  v.  Morgner,  4  Mo.  A.  189 
[rev  on  other  grounds  78  Mo.  221. 

Nebr. —  Butler  v.  Bruce,  76  Nebr. 
322.  106  NW  446:  Goes  v.  Goos.  57 
Nebr.  294,  77  NW  687;  Rohman  v. 
Galser,  68  Nebr.  474.  73  NW  928: 
Meyer  v.  Shamp,  61  Nebr.  424,  71  NW 
67;  Teoumseh  Nat  Bank  v.  Best,  fO 
Nebr.  618,  70  NW  41;  Fitzgerald  v. 
McClay.  47  Nebr.  816,  66  NW  828; 
Hare  v.  Murphy.  45  Nebr.  809.  64  NW 
211,  29  LRA  851-  Doll  v.  Crume,  41 
Nebr.  655.  69  NW  806;  Barnett  v. 
Pratt  87  Nebr.  349,  66  NW  1050; 
Sample  v^Hale,  84  Nebr.  220,  61  NW 
887:  Kaufman  v.  U.  S.  National  Bank. 
81  Nebr.  661,  48  NW  738;  Shamp  v. 
Meyer,  20  Nebr.  228,  29  NW  179; 
Cooper  v.  Foss.  16  Nebr.  616.  19  NW 
506;  Dodd  V.  Skelton.  2  Nebr.  <Un- 
ofl.)    476.   89   NW   297. 

Nev. — Kent  v.  Kaiser.  27  Nev.  485. 
76  P  1134;  Esden  v.  Kaiser,  27  Nev. 
432,  76  P  1134;  Painter  v.  Kaiser,  27 
Nev.  421,  431,  76  P  747,  108  AmSR 
772,  66  LRA  672,  1  AnnCas  765  [Clt 
Cyc]:  Mlllanl  v.  Tognlni,  19  Nev.  183. 
7  P  279;  Bishop  v.  Stewart  13  Nev. 
25;  Alcalda  v.  Moralea  3  Nev.  182; 
Ruhllng  V.  Hackett  1  Nev.  880. 

N.  J.— Collier  v.  De  Brigard,  80  N. 
J.  L.  94,  77  A  618;  People's  Bank. 
etc.,  Co.  V.  Weidinger,  73  N.  J.  L.  488. 
64  A  179;  Joslin  v.  New  Jersey  Car 
Spring  Co.,  86  N.  J.  L.  141;  Edwards 
V.  National  Window  Glass  Jobbers' 
Assoc,  (Sup.)  68  A  800:  Cubberly  v. 
Cubberly.  38  N.  J.  Eq.  82  [aft  83  N.  J. 
Eq.  691  and  aff  89  N.  J.  Bq.  SI  4]; 
Price  V.  Trusdell,  28  N.  J.  Kq.  200 
[rev  on  other  grounds  29  N.  J.  Bq. 
620]:  Crowell  v.  Currier.  27  N.  J.  B!q. 
152  [afl  27  N.  J.  Bq.  6601;  Klrkpat- 
rlck  T.  Peshine.  24  N.  J.  'Ba.  206; 
Burlew  v.  HlUman,  16  N.  J.  Ea.  28; 
Van  Dyne  v.  Vreeland,  11  N.  J.  Eq. 
370. 

N.  T.— Balrd  v.  Brie  R.  Co.,  210  N. 
T.  226.  104  NB  614  [aft  148  App.  DIv. 
462.  182  NTS  971  (aff  72  Mlsc  162. 
129  NTS  828)];  Buchanan  v.  Tllden. 
168  N.  T.  109,  62  NE  724,  70  AmSR 
464.  44  LRA  170;  Clark  v.  Howard. 
160  N.  T.  232,  44  NE  <96:  Societa 
Itallana  Di  Benefloenza  v.  Sulaer.  188 
N.  T.  468,  34  NB  198;  St  Mark's 
Church  V.  Teed.  120  N.  T.  688,  24  NE 
1014;  Glfford  v.  Corrigan,  117  N.  T. 
257,  22  NE  766,  16  AmSR  608.  6  LRA 
610:  Lltchfleld  v.  Flint  104  N.  T.  648, 

II  NB  58;  Todd  v.  Weber.  96  N.  T. 
181.  47  AmR  20;  Little  v.  Banks,  86 
N.  T.  258;  Pardee  v.  Treat  82  N.  T.' 
385;  Campbell  v.  Smith.  71  N.  T.  26. 
27  AmR  6:  Thorp  v.  Keokuk  Coal 
Co..  48  N.  Y.  268;  Barker  v.  Bradley. 
42  N.  T.  816.  1  AmD  521;  Becker  v. 
Torrance.  81  N.  T.  681;  Burr  v. 
Beers.  24  N.  T.  178,  80  AmD  327: 
Lawrence  v.  Fox,  20  N.  T.  268  (the 
leading  case  In  America);  GuUa  v. 
Barton,  164  App.  Dlv.  298,  149  NTS 
962;  Rigney  v.  New  Tork  Cent.,  etc. 
R.  Co..  161  App.  Dlv.  187.  146  NTS 
395  [afC  217  N.  Y.  81,  111  NB  2261; 
Anguish  V.  Blair,  160  App.  Dlv.  52. 
146  NTS  892  [aff  216  N.  T.  746  mem. 

III  NB  1084  memj;  Bradley  v.  Mc- 
Donald. 157  App.  Dlv.  672,  142  NTS 
702  [mod  on  other  grounds  218  N.  T. 
351,  113  NB  840];  ContlnenUl  As- 
phalt Pav.  Co.  v.  Hudson,  etc..  R. 
Co..  143  App.  Div.  888.  128  NTS  226: 
Babcock  v.  Chase.  92  Hun  264.  3t 
NTS  879;  Reynolds  v.  Lawton.  62 
Hun    696,    17    NTS    482;    Knowles   v. 


For  lata*  eaasa,  developsMata  and  ehaafes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  other.'  And  generally  one  in  whose  name  a 
contract  is  made  for  the  benefit  of  another  may  sue 
on  it  in  his  ovn  name,  even  when  an  action  might 
be  maintained  by  the  other.?  Bat  it  has  been  held 
that,  where  the  party  adopting  a  contract  made  for 
him  by  another  is  the  only  one  who  has  suffered, 
damages,  such  other  has  no  legal  right  to  complain 
or  to  recover  for  such  damages.'  The  party  for 
whose  benefit  the  contract  is  made,  however,  is  not 
bound  to  enforce  it,  bnt  is  entitled  to  rely  on  his 
original  remedy.* 


Agraemoit  made  in  judicial  prOceedlnc.  The  rule 
that  a  third  person  may  sue  on  a  contract  made 
for  his  benefit  has  been  applied  to  a  promise  made 
to  the  court  in  a  judicial  proceeding.' 

[i  816]  (b)  ninstrationa  of  Actions  by  TMid 
Persons.  The  doctrine  that  a  third  person  may 
maintain  an  action  on  a  contract  made  for  his  bene- 
fit has  been  applied  to  an  agreement  by  which  one 
of  the  parties  promises,  on  the  receipt  of  property 
or  other  consideration,  to  pay  a  debt  due  from 
the  other  to  a  third  person^"*  to  a  promise  made 


Erwtn,  it  Hun  160  [aS  124  N.  T.  «83 
mem.  26  KB  7t9  mem];  Pike  v.  Set- 
ter. 15  Hun  402;  Brown  v.  Curran,  14 
Han  260;  Tnlon  India  Rubber  Co.  v. 
Tomllnson,  1  E.  D.  Smith  264;  Har- 
beck  V.  Harbeck,  87  Mlac.  420.  149 
NTS  791:  Traver  v.  Snyder,  25  Misc. 
261.  71  NTS  781:  Everdell  v.  Hill.  27 
Misc.  285,  68  NTS  447  [rev  on  other 
in-ounds  68  App.  Div.  161.  68  NTS 
719  (app  dlsm  170  N.  T.  681  mem, 
63  NE  1116)1:  Rlordan  v.  Tremont 
First  Presb.  Church.  >  Misc.  662,  23 
NTS  223  raff  6  Misc.  84.  26  NTS  38 
(app  den  7  Misc.  744  mem,  27  NTS 
lllf  mem)];  Cook  v.  Berrott,  21  NTS 
358;  Sackett  v.  Sackett.  14  NTS  261; 
Nevlns  v.  Gardner,  1  NTC^ltyCt  407; 
Delaware,  etc..  Canal  Co.  v.  West- 
chester County  Bank.  4  Den.  97;  Stew- 
art v.  Hamilton  CoUegre,  2  Den.  403; 
Barker  v.  Bucklln,  2  Den.  45,  43  AmD 
726;  Spencer  v.  Field.  10  wend.  87; 
Weston  v.  Barker,  12  Johns.  276.  7 
AmD  219;  Schermerhorn  v.  Vander- 
heyden.  1  Johna  139,  8  AmD  304. 

N.  C. — Springs  v.  Cole,  171  N.  C.  412, 
88  SEj  721;  C!aroltna  Hardware  Co.  v. 
Ralelgrh  Bankingr,  eta,  Co„  169  N.  C. 
744.  86  SB  706;  Withers  v.  Poe,  167 
N.  C.  272.  83  SB  614:  Faust  v.  Faust, 
144  N.  C.  383,  57  SB  22;  Oorrell  v. 
Greenbom  Water  Supply  Co.,  124  N. 

C.  228.  22  8E  720.  70  AmSR  598,  46 
LRA  513;  Porter  v.  Richmond,  etc., 
R.  Co..  97  N.  C.  46,  2  SB  274;  Styron 
v.  Bell,  53  N.  C.  222;  Cam-way  v. 
Cox.  44  N.  C.  173;  Cox  v.  Skeen,  24 
N.  <7.  220,  28  AmD  691;  Jones  v.  Lof- 
tln,  9  N.  C.  199.  But  see  cases  su- 
pra I  808  note  88. 

N.  D. — McDonald  ▼.  Flnseth,  22  N. 

D.  400.   166  NW  863.   L.RA1916D  149. 
Ob. — Bmmltt  V.  Brophy.  42  Oh.  St. 

82;  Brewer  v.  Maurer,  38  Oh.  St.  543, 
43  AmR  426;  Trimble  v.  Strother,  26 
Oh.  St.  878;  Thompson  v.  Thompson, 
4  Ob.  St.-  333;  Bates  v.  Wlnlfrede 
Coal  Co.,  15  6hSftC;P  583.  640  [dt 
CycJ. 

Okl. — ^Parker  Oordon  Cigar  Co.  v. 
ClaremoTt  First  Nat.  Bank.  154  P 
1162:  Staver  Carriage  Co.  v.  Jones. 
32  Okl.   713.  123  P  148. 

Or. — Baker  City  Mercantile  Co.  v. 
Idaho  Cement  Pipe  Co.,  67  Or.  372, 
136  P  23;  Hoffman  v.  Hablghorst,  49 
Or.  879.  89  P  952,  91  P  20:  Feldman 
V.  McOalre.  34  Or.  309,  65  P  872; 
C!hrlsman  y.  State  Ins.  Co..  16  Or. 
283.  18  P  466;  Schneider  v.  White,  12 
Or.  503.  8  P  652;  Hughes  v.  Oregon, 
R..  etc.,  Co.,  11  «r.  487,  6  P  206; 
Baker  v.  Eglln.  11  Or.  333.  8  P  280. 

R.  I. — ^Waterhouse  v.  Waterhouso. 
29  R.  t.  485.  72  A  642.  22  LRANS 
639;  Kehoe  v.  Patton.  23  R.  I.  360, 
SO  A  66S:  Wood  v.  Morlarty,  16  R.  I. 
518.  9  A  427;  Urquhart  v.  Brayton.  12 
R.  I.  169. 

S.  C. — ^Tlmmons  v.  Boyd,  89  S.  C. 
11,  71  flB  298;  Ancram  v.  Camden 
Water,  etc..  Co.,  82  S.  C.  284,  64  SB 
161.  21  IiRANS  1029;  Thompson  v. 
Gordon,  34  S.  C.  196;  Brown  v. 
O'Brien,  80  S.  C.  L.  268.  44  AmD  264. 

Tenn. — Ruohs  v.  Traders  F.  Ins. 
Co..  Ill  Tenn.  405,  78  SW  86,  102 
AmSR  790;  Brlce  v.  King.  1  Head 
152;  McCarty  v.  Blevtns,  6  Terg.  196, 
26  AmD  262. 

Tex. — Mathonlcan  v.  Scott.  87  Tex. 
396.  28  SW  1063;  Western  Union  Tel. 
Co.  V.  Adams,  75  Tez.  631,  12  SW  857, 
16  AmSR  920,  6  LRA  844:  Spann  v. 
Cochran,  63  Tex.  240;  Monroe  v. 
Buchanan.  27  Tex.  241;  Zacharie  v. 
Bryan,  2  Tex.  274;Robert8  v.  Abney, 
(Civ.    A.)    189    SW    1101;    Allen    v. 


Traylor.  (Civ.  A.)  174  SW  923;  Nalle 
T.  Costley,  (Civ.  A.)  174  SW  626; 
Hales  V.  Peters,  (Civ.  A.)  162  SW 
386;  Bartley  v.  Rhodes,  (Civ.  A.)  33 
SW  604. 

Utah. — Smith  v.  Bowman,  32  Utah 
33.  88  P  687,  9  LRANS  889:  Brown  v. 
Markland,  16  Utah  360,  62  P  597,  67 
AmSR  629:  Montgomery  v.  Rief,  16 
Utah  495,  50  P  623;  Thompson  v. 
Cheeseman.  16  Utah  43,  48  P  477; 
Clark  V.  Flsk,  9  Utah  94.  33  P  248. 

Vt. — Coleman  v.  Whitney.  62  Vt. 
123.  20  A  322,  9  LRA  617;  Rutland, 
etc.,  R.  Co.  V.  Cole,  24  Vt.  33;  Cramp- 
ton  v.  Ballard,  10  Vt  251.  But  see 
cases  supra  i  808  note  88. 

Va. — (Jasselman  v.  Gordon,  118  Va. 
653,  88  SB  e8^  Prestons  v.  McCall.  7 
Gratt.    (48  Va.)   121. 

Wash. — Union  Maoh.  t  Supply  Co. 
v.  Darnell.  89  Wash.  226,  164  P  183; 
Hart  V.  Bogle,  88  Wash.  125,  152  P 
1010;  Johnson  v.  Shuey,  40  Wash.  22, 
30,  82  P  123   [clt  Cycl. 

W.  Va. — Nutter  v.  Sydenstrldier, 
11   W.  Va.   536. 

Wis. — Sedgwick  v.  Blanchard,  164 
Wis.  421,  160  NW  267:  Concrete  Steel 
Co.  V.  Illinois  Surety  Co.,  163  Wis.  41, 
167  NW  643;  Connor  Co.  v.  .iStna 
Indemn.  Co.,  136  Wis.  13,  115  NW 
811;  Smith  v.  Pfluger,  126  Wis.  263, 
106  NW  476,  110  AnvSR  911,  2 
LRANS  788;  Gilbert  Paper  Co.  v. 
Whiting  Paper  Co.,  123  Wis.  472,  102 
NW  20;  Tweeddale  v.  Tweeddale,  116 
Wis.  617,  93  NW  440,  96  AmSR  1003. 
61  LRA  609;  Btscheld  t.  Baker,  112 
Wis.  129,  88  NW  62-  Larson  v.  (Jook. 
86  Wis.  664,  56  NW  703;  Grant  v. 
Dlebold  Safe,  etc.,  Co.,  77  Wis.  72,  46 
NW  951;  Johannes  y.  Phenlx  Ins.  Co., 
66  Wla  60,  27  NW  414,  57  AmR  249; 
Wlnnlnghott  V.  Wlttlg,  64  Wis.  180, 
24  NW  912;  KoIIock  v.  Parcher,  62 
Wis.  393,  9  NW  67;  Bassett  v. 
Hughea  43  Wis.  319;  McDowell  v. 
Leav,  35  Wis.  171;  Putney  v.  Fam- 
ham,  27  Wis.  187,  9  AmR  459;  Kim- 
ball v.  Noyes,  17  Wis.  696:  Cotterlll 
V.  Stevens.  10  Wis.  422;  Hodson  v. 
Carter,  3  Plnn.  212,  2  Chandl.  234. 

[a]  AddlttoBal  proBUsa  to  y^^f^- 
tur.^— PlaintilTs  right  to  recover  on 
an  express  contract  made  between 
defendant  and  another  for  his  benefit 
Is  not  barred  by  an  express  promise 
by  defendant  to  plaintiff.  Boone 
County  Lumber  Co.  v.  Niedermeyer, 
187  Mo.  A.  180,  178  SW  57. 

[b]  Vrejodloe  to  rtalntW  ttvm,  ra- 
liaaoe  on  promised-plaintiff  can  re- 
cover on  a  contract  made  between 
defendant  and  another,  whereby  de- 
fendant agreed  to  pay  plaintifT's  bill, 
in  reliance  upon  which  plaintiff  fur- 
nished materials.  Boone  County  Lum- 
ber Co.  V.  Niedermeyer,  187  Mo.  A. 
180,  173  SW  57. 

6.  Ellis  V.  Harrison,  104  Mo.  270, 
16  SW  198;  Rogers  v.  Oosnell,  51  Mo. 
466. 

e.  U.  S.— Clark  v.  Sldway,  142  U. 
S.  682,  12  set  327,  36  L.  ed.  1157; 
Wicker  V.  Hoppock,  6  Wall.  94,  18  L. 
ed.  762. 

Ala Shotwell   V.   Ollkey,   31   Ala. 

724. 

Ark. — Starnes  v.  Boyd,  101  Ark. 
469.  142  SW  1143. 

Cal. — Graham  v.  Franke,  4  Cal. 
Unrep.  Cas.  899,  38  P  455. 

Colo. — Faust  V.  Goodnow,  4  Colo, 
A.  352,  36  P  71. 

Conn. — Blmer  v.  Welch,  47  CJonn. 
56;  Steene  v.  Aylesworth,  18  (jonn. 
244. 


Oa. — Jordan  v.  Dixie  Culvert,  etc.. 
Co..  146  Oa.  284,  91  SB  68;  Howard 
v.  Georgia  Cent.  R.  Co.,  9  Ga.  A.  617, 
71  SB  1017. 

111. — Town  V.  Wood,  37  111.  612. 

Ind. — Vancleave  v.  Clark,  118  Ind. 
61,  20  NB  627.  3  LRA  519. 

Iowa. — Stout  v.  Folger,  34  Iowa  71, 
11  AmR  188. 

Kan.— fihellberg  v.  McMahon.  98 
Kan.  46,  167  P  268;  Trice  v.  Teoman. 
8  Kan.  A.  637,  54  P  288. 

Ky.—Mills  V.  Stlllwell,  89  SW  118, 
28  KvL  204. 

Mass. — Locke  v.  Homer,  131  Mass. 
93,  41  AmR  199;  Thompson  v.  Page, 
1  Mete.  666;  Fisher  v.  BUia  3  Pick. 
322. 

Minn. — Lake  v.  Albert.  37  Minn. 
458,  36  NW  177;  Merrlam  v.  Pine 
C»ty  Lumber  Co..  28  Minn.  314. 

Mo. — Security  Nat.  Bank  v.  Field, 
(A.)  182  SW  816. 

Nebr. — ^Kaufman  v.  U.  S.  National 
Bank,  31  Nebr.  661,  48  NW  738; 
Gregory  v.  Hartley.  6  Nebr.  856. 

N.  J.— Holt  V.  United  Security  I*. 
Ins.  Co.,  76  N.  J.  L.  588,  72  A  301.  21 
LRANS  691  (holding  that  the  right 
of  the  beneflclary  to  sue  in  his  own 
name  does  not  preclude  the  institu- 
tion of  a  suit  In  the  name  of  the 
nominal  party  for  his  use). 

N.  T.— Bellonl  v.  Freeborn,  63  N.  T. 
383;  Wright  v.  Chapin,  87  Hun  144. 
33  NTS  1068;  Ward  v.  Cowdry.  S 
NTS  282  (where  the  court  said:  "A 
promise  to  pay  to  a  third  person  a 
debt  due  him  uy  the  promisee  may  be 
enforced  by  the  promisee  against  the 
promisor's  estate,  without  waiting  for 
the  third  person  to  sue  thereon"). 

Oh.— Wilson  V.  Btllwell,  9  Oh.  St. 
467,  76  AmD  477. 

Pa — Com.  V.  National  Surety  C!o., 
263  Pa.  6,  97  A  1034  (holding  that 
there  Is  such  privity  between  a  mate- 
rialman and  a  laborer,  on  the  one 
hand,  and  the  obligors  in  the  bond  of 
a  contractor  for  tne  construction  of 
a  highway,  on  the  other,  as  to  sus- 
tain a  suit  on  the  bond  by  the  state 
for  the  use  of  the  materialman  and 
the  laborer). 

Tex. — ^Atwood  V.  Fagan,  (Civ.  A.) 
184  SW  765,  767  [clt  C^yc]. 

Wis. — Learned  v.  Bishop,  42  Wis. 
470. 

7.  Reeves  v.  Bluff  City  State 
Bank.  68  Kan.  789,  66  P  995. 

8.  Bohanan  v.  Pope,  42  Me.  98. 
aiaotloa  of  t^mamrn  see  Election 

of  Remedies  [15  Cyc  2591. 

9.  Vandalia  R.  Co.  v.  Keys,  46  Ind. 
A.  853,  91  NB  173. 

10.  U.  8. — Silver  King  Coalition 
Mines  Co.  V.  Sliver  King  Cons.  Min. 
Co.,  204  Fed.  166,  122  CCA  402;  Fish 
V.  Seattle  First  Nat.  Bank,  160  Fed. 
524,  80  CCA  288,  167  Fed.  87.  84  CCA 
602;  Barker  v.  Pullman's  Palace  Car 
Co..  124  Fed.  666  [aff  184  Fed.  70,  67 
CCA  196J. 

Ala. — Moore  v.  Florence  First  Nat. 
Bank,  139  Ala.  696,  36  S  777;  Pugh  v. 
Barnea  108  Ala  167,  19  S  370; 
Toung  V.  Hawkins,  74  Ala  370; 
(Carver  v.  Bads,  65  Ala.  190. 

Ark. — Spear  Mln.  Co.  v.  Shlnn,  98 
Ark.  346,  124  SW  1045. 

Cal. — Morgan  v.  Overman  Silver 
Mln.  Co.,  37  Cal.  634. 

Colo. — Burson  v.  Bogart.  49  Colo. 
410.  113  P  516. 

111.— Bay  V.  Williams,  112  111.  91, 
64  AmR  209;  Beasley  v.  Webster,  84 
ni.  458;  Mathers  v.  Carter,  7  111.  A. 
228. 


708     [13  C.^.] 


CONTRACTS 


[§  816 


by  the  purchaser  of  property  to  the  seller  to  pay, 
as  part  of  the  consideration,  a  debt  due  from  the 
seller  to  a  third  person;'^  to  an  (agreement  between 


the  vendor  and  the  purchaser  of  land  by  which  the 
purchaser  assumes  a  mortgage  or  other  debt  of  the 
vendor,"  although  not  in  all  jurisdictions;"  to  an 


Ind. — Smith  v.  Flack,  95  Ind.  116; 
Rinn  V.  Rhodes,  93  Ind.  389;  Scearce 
V.  Oall,  tZ  Ind.  255;  Helms  v.  Kearns, 
to  Ind.  124:  Pavis  v.  Calloway,  30 
Ind.  112,  9(  AmD  671;  National 
Surety  Co.  v.  Foster  Lumber  Co.,  42 
Ind.  A.  671,  86  NS  489. 

Iowa. — Welaer  v.  Ross,  150  Iowa 
S63,-  130  NW  387;  Runkle  v.  Ketter- 
ing, 127  Iowa  6,  102  NW  142. 
.Mass. — Perry  v.  Swasey,  12  Cush. 
36;  Arnold  v.  Lyman,  17  Mass.  400,  9 
AmD  164. 

Mich. — Halsted  v.  Fran«ls,  SI  Mich. 
113. 

Minn. — ^Barry  v.  Jordan,  116  Minn. 
34,  183  NW  78;  Hawley  v.  Wilkinson. 
18  Minn.  625;  Sanders  v.  Clason,  13 
Minn.  379. 

Mo. — State  T.  St.  liouls,  etc.,  R.  Co., 
125  Mo.  696,  28  SW  1074:  Winn  v. 
Llpplncott  Inv.  Co..  126  Mo.  528.  28 
SW  998;  Howsmon  v.  Trenton  Water 
COh  119  Mo.  304.  24  SW  784,  41  AmSR 
664,  23  LRA  146;  Meyer  v.  Lowell,  44 
Mo.  328;  Belt  v.  McLaughlin,  12  Mo. 
483;  Corl  v.  Rlgers,  12  Mo.  430;  Raum 
V.  Kaltkasser,  4  Mo.  A.  674. 

Nebr. — ^Dodd  v.  Skelton,  2  Nebr. 
(Unoff.)  476,  89  NW  297. 

N.  J. — Joslln  V.  New  Jersey  Car 
Spring  Co.,  36  N.  J.  L.  141. 

N.  Y. — CTark  v.  Howard,  160  N.  T. 
232,  44  NE  696;  Sing  Sing  First  Nat. 
Bank  v.  Chalmers.  144  N.  Y.  432,  39 
NB  331;  Townsend  v.  Rackham,  143 
N.  Y.  616,  38  NE  731;  Wager  v.  Link, 
134  N.  Y.  122,  31  NE  213;  Glttord  v. 
Corrlgan,  117  N.  Y.  257,  22  NE  766, 
16  AmSR  608,  6  LRA  610;  White  v. 
Rintoul,  lOi  N.  T.  222,  16  NE  318; 
Campbell  v.  Smith.  71  N.  Y.  26.  27 
AmR  5;  Barlow  v.  Myers,  84  N.  Y.  41, 
21  AmR  682;  Lawrence  v.  Fox,  20  N. 
Y.  268;  Vulcan  Iron  Works  v.  Pltts- 
burg-Eastem  Co.,  144  App.  Div.  827, 
129  NYS  676;  Reynolds  v.  Lawton,  62 
Hun  696,  17  NYS  432;  Kingsbury  v. 
Earle,  27  Hun  141;  Hand  v.  Kennedy, 
46  N.  Y.  Super.  385;  Callleux  v.  Hall, 
1  E.  D.  Smith  6;  King  v.  Isreal,  19 
Misc.  169,  43  NYS  306;  Barker  T. 
Bucklln.  2  Den.  45,  43  AmD  726. 

Or. — Oregon  Mill  Co.  v.  Kirkpat- 
rlck,  66  Or.  21.  133  P  69. 

Pa. — Sargent  v.  Johns.  208  Pa.  386, 
66  A  1061;  Delp  v.  Bartholomew 
Brewing  Co.,  123  Pa.  42,  15  A  871; 
Justice  V.  Tallman,  86  Pa.  147;  Town- 
send  V.  Long,  77  Pa.  143,  18  AmR  438; 
Vincent  v.  Watson,  18  Pa.  96;  Beers 
V.  Robinson,  9  Pa.  229;  Elton  v. 
Perkenplne,  4  Walk.  416;  Hind  v. 
Holdshlp,  2  Watts  104,  26  AmD  107; 
System  Co.  v.  Lycoming  Fdy.  Co., 
46  Pa.. Super.  499;  Bruce  v.  Howley, 
29  Pa.  Super.  169;  Howes  v.  McCrea, 
21  Pa.  Super.  592. 

Tex. — Peters  ,v.  Lindsey,  (Civ.  A,) 
144  SW  694;  Bartley  v.  Rhodes,  (Civ. 
A.)  33  SW  604;  Stadler  v.  Talley,  3 
Tex.  A.  Civ.  Caa.  i  472. 

Wash. — Relley  v.  Spokane  Sanitary 
Laundry  Co.,  71  Wash.  516,  128  P 
1076. 

11.  U.  S.—^Jlark  v.  Carrlngton,  7 
Cranch  308,  3  L.  ed.  354. 

Ala. — Potts  V.  Gadsden  First  Nat. 
Bank,  102  Ala.  286.  14  S  663;  Henry 
V.  Murphy,  64  Ala.  246;  Huckabee  v. 
May,  14  Ala.  263. 

Colo. — Hastings  v.  Pringle,  37  Colo. 
86,  86  P  93. 

Ga. — Dallas  v.  Heard,  32  Ga.  604; 
Bell  V.  McGrady.  82  Oa.  257. 

111.— Snell  V.  Ives.  85  III.  279; 
Mackay-Nisbet  Co.  v.  Kuhlman,  119 
III.  A.  144. 

Ind. — Redelshelmer  v.  Miller,  107 
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Herron,  92  111.  688. 
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the  creditor  mentioned). 
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CONTftACTS 
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agreement  by  the  lessee  of  a  railroad  to  pay  inter- 
est on  the  iesaor's  mortgage;"  to  an  agreement  by 
a  railroad  to  furnish  switching  facilities','*  to  a 
promise  on  a.snffleient  consideration  to  pay  money 
or  furnish  support  to  the  wife,  child,  or  other  near 
relative  of  the  promisee;"  to  a  promise  to  convey 
land  to  a  child  in  consideration  of  permission  to 
name  him;^'  to  a  promise  by  an  inoomine  partner 
to  pay  a  part  of  the  debts  of  the  old  firm,'*  although 
not  in  all  states;"  to  a  contract  by  a  city  with  the 
state  to  pay  damages  resulting  to  property  owners 
from  public  improvements;^  to  a  contract  by  the 
father  of  an  illegitimate  child  with  the  mother 
for  its  support,"  although  not  in  all^  states;''  to  a 
contract  betit'een  a  raihroad  company  and  a  con- 
tractor for  construction  of  the  road  that  the  latter 
shall  pay  adjoining  landowners  damages  resulting 
from  blasting;'*  to  a  contract  by  a  railroad  com- 
pany with  a  city  to  pay  the  salary  of  a  special 
policeman  assigned  to  duty  at  the  station;'*  to  a 
bond  executed  by  a  contractor  for  the  erection  of  a 
building  or  for  public  work,  to  the  owner  or  mu- 


nicipality, conditioned  to  pay  for  labor  uid  m»- 
terials;''  to  a  warranty  of  property  purchased  for 
a  third  person,  the  warranty  being  made  to  and  fb^r 
the  benefit  of  such  third  person;'*  to  a  subscription 
list  for  the  location  of  a  denominational  college 
presented  to  and  accepted  by  a  church,  it  bemg  held 
that  the  collie,  when  incorporated,  could  sue 
thereon  as  the  beneficiary;'^  and  in  many  other 
cases.** 

[$  817]  (c)  Limits  to  Doctrine— aa.  In  Qtaumi. 
In  many  of  the  cases  the  doctrine  is  stated  broadly 
that  a  person  may  maintain  an  action  on  a  promise 
made  for  his  benefit;  although  not  a  party  to  the 
contract;  bnt  this  statement  of  the  doctrine  is  too 
broad.  By  the  weight  of  authority  the  action  can- 
not be  maintained  merely  because  the  third  person 
will  be  incidentally  benefited  by  performance  of 
the  contract;  he  must  be  a  party  to  the  considera^ 
tion,  or  the  contract  must  have  been  entered  into 
for  his  benefit,  and'  he  must  have  some  legal  or 
equitable  interest  in  its  performance;'*  and  under 


Mich. — Hicks  V.  McGarry,  88  Mich. 
(S7. 

N.  J. — Crowell  v.  St.  Barnabas 
Hospital,   27   N.   J.  Eq.   <50. 

N.  C. — Woodcock  v.  Bostic,  118  N. 
C.  822.  24  SB  S62;  Peacock  v.  Wil- 
liams, 98  N.  C.  324,  4  SE  660;  More- 
head   V.   WrlBton,    73   N.   C.    398. 

Va. — Wlllard  v.  Worsham,  78  Va. 
t>t. 

14.  Welden  Nat.  Bank  v.  Smith, 
8<  Fed.   398,   SO  CCA  133. 

16.  Balrd  v.  Erie  R.  Co.,  148  App. 
Dlv.  4S2,  132  NYS  971  [aft  72  Misc. 
182.  129  NYS  329,  and  aff  210  N.  Y. 
226,  104  NB  614]  (holding  that,  where 
an  owner  of  land  granted  a  right  of 
way  to  a  railroad  company,  with  the 
onderstandiner  and  intention  that  the 
company  would  perform  switching 
services  for  two  furnaces  located  on 
the  land,  a  switching  contract  be- 
tween the  owner's  lessee  and  the 
railroad  was  for  the  benefit  of  the 
owner,  within  the  rule  that  a  con- 
tract may  be  enforced  by  one  for 
whose  benefit  it  is  made). 

18.  Iowa. — Daily  v.  Minnick,  117 
Iowa  563,  91  NW  §13,   60  L.RA  840. 

Ky. — Benge  v.  Hiatt,  82  Ky.  666, 
6  KyL  714,  66  AmR  912;  Clarke  ▼. 
McEVirland,  6  Dana  45. 

N.  J. — Van  Dyne  v.  Vreeland,  11 
N.  J.  Eq.   370. 

N.  T.— Buchanan  T.  Tilden,  168  N. 
T.  109.  62  NB  724,  70  AmSR  454,  44 
LRA  170:  Babcook  v.  Chase,  92  Hun 
264.  36  NYS  879;  Knowles  v.  Erwin, 
43  Hun  160  [aff  124  N.  Y.  633  mem, 
25  NE  759  memV,  Bverdell  v.  Hill,  27 
Misc.  286,  68  NYS  447  [app  dlsm  170 
N.  Y.  581  mem,  63  NB  1116  mem]. 
But  see  Opper  v.  Hirsh,  33  Misc.  660, 
68  NTS  879  (holding  that,  where  de- 
fendant agreed  with  C's  son  to  re- 
lease a  Judgment  against  C  in  con- 
sideration of  services  rendered  de- 
fendant by  Cs  son,  C  cannot  main- 
tain an  action  to  enforce  the  agree- 
ment, since  there  was  not  a  sulBcient 
duty  owing  from  the  son  to  C  to 
support  the  action). 

Vt. — Coleman  v.  Whitney,  62  Vt. 
123.  20  A  322,  9  LRA  517. 

Compare  supra  i  811. 

17.  Daily  v.  Minnick,  117  Iowa 
563,    91    NW   913.   60  LRA   840. 

1&  Ind. — Dunlap  v.  McNeil,  36 
Ind.  316. 

Kan. — ^Floyd  v.  Ort,  20  Kan.  162. 

N.  T. — Bdlck  V.  Green,  88  Hun  202; 
Mackintosh  v.  Fatman,  38  HowPr 
145. 

Pa. — Kounts  v.  Holthouse.-  85  Pa. 
235:   Bellas  v.  Fagely,  19  Pa.  273. 

wyo. — ^McCarteney  v.  Wyoming 
Nat.    Bank,    1   Wyo.    382. 

See  also  Partnership  [SO  Cyc  6201. 

19.  Manny  v.  Prasier,  27  Mo.  419. 

30.  Little  V.  Banks,  85  N.  T.  258; 
Coster  V.  Albany,  43  N.  T.  399. 

31.  Benge  v.  Hiatt,  82  Ky.  666.  56 
AmR  912;  Todd  v.   Weber,   95  N.   T. 


lil,  47  AmR  20.  ^ 

aa.  Franklin  v.  Ford.  13  Oa.  A. 
469.  79  SB  366. 

83.  Locklin  v.  Beckwlth,  6  NTSt 
683. 

34.  Porter  v.  Richmond,  etc.,  R. 
Co..  97  N.  C.  48,  2  SE  374. 

aa.  Citlxens'  Trust,  etc.,  Co.  v. 
Peebles  Pav.  Brick  Co.,  174  Ky.  439, 
192  8W  508;  Devers  v.  Howard,  144 
Mo.  671,  46  SW  626:  Buffalo  Forge 
Co.  V.  Cullen.  etc.,  Mfg.  Co.,  105  Mo. 
A.  484,  79  SW  1024:  Fitxgerald  v. 
McClay,  47  Nebr.  816,  66  NW  «28; 
Kaufmann  v.  Cooper,  46  Nebr.  644, 
66'  NW  796;  Gastonia  v.  McElntee- 
Peterson  Engineering  Co.,  131  N.  C 
363,   42   SE  868. 

[a]  QnalineatioiL — But  it  has  been 
held  that  persons  furnishing  labor 
and  material  tp  a  city  contractor 
cannot  sue  on  a  bond  given  by  him 
to  the  city  conditioned  on  his  pay- 
ment of  all  bills  for  labor  and  ma- 
te :als  used  in  performing  the  con- 
tract, unless  there  was  an  intent  on 
the  part  of  the  city  to  take  the  bond 
for  their  benefit  and  an  obligation 
of  the  city  to  them  which  would 
create  a  privity  of  Interest.  Lyth 
V.  Hingston,  14  App.  Div.  11,  43  NYS 
663;  Buffalo  Cement  Co.  v.  McNaugh- 
ton.  90  Hun  74,  36  NYS  463  [aff  156 
N.  Y.  702  mem.  51  NB  1089  mem]. 

as.     Dallum  V.  Birdsall.  66  111.  378. 

S7.  Rogers  v.  Galloway  Female 
College,  64  Ark.  627_  44  SW  464,  39 
LRA  636.  See  also  Subscriptions  [37 
Cyc  601]. 

38.  Owlngs  V.  OwingB,  1  Harr.  & 
G.  (Md.)  484;  Leckie  v.  Bennett,  160 
Mo.  A.  146,  141  SW  706  (holding  that 
a  corporation  which,  for  a  consider- 
ation, expressly  assumed  the  debts 
of  the  partnership,  to  which  It  suc- 
ceeded, became  thereby  indebted  to 
the  creditor  who  was  entitled  to 
maintain  an  action  against  it,  even 
though  he  was  not  privy  to  the 
consideration);  Gulla  v.  Barton.  164 
App.  Div.  293.  149  NYS  952  (where 
a  member  of  a  labor  union,  which 
had  a  contract  binding  an  employer 
to  pay  eighteen  dollars  a  week,  was 
held  entitled  to  recover  the  differ- 
ence between  the  union  wages  and  the 
wages  accepted  by  him  without 
knowledge  of  such  contract,  he  being 
a  party  Intended  to  be  benefited,  and 
being  connected  with  the  consider- 
ation by  reason  of  the  fees  and  dues 
paid  by  him  as  a  member  of  the 
union);  Rigney  v.  New  York  Cent., 
etc.,  R.  Co.,  161  App.  Div.  187,  146 
NYS  396  faff  217  N.  Y.  31,  111  NE 
226]  (holding  that  a  contract  whereby 
a  railroad  company  was  'allowed,  in 
reconstructing  a  bridge  carrying  a 
street  over  Its  tracks,  to  Increase  the 
length  of  the  bridge  and  to  elevate 
it,  in  consideration  of  its  agreeing  to 
pay  all  damages  arising  out  of  the 
work,  was  not  only  for  the  benefit  of  ' 


the  municipality  in  which  the  brid^ 
was  located,  but  also  for  the  prop- 
erty owners  whose  land  was  injured 
by  the  reconstruction);  Klauck  v. 
Federal  Ins.  Co.,  131  App,  Dlv.  619, 
115  NYS  1049  [rev  60  Misc.  170,  111 
NYS  1037]  (holding  that,  if  an  in- 
surer of  beached  vessels  with  the  as- 
sent of  the  owner  contracted  wTUi 
another  to  release  them,  inconwrat' 
ing  in  the  contract  a  time  limit 
within  which  the  work  was  to  be 
done,  for  the  express  benefit  of  the 
owner,  to  the  knowledge  of  the  con- 
tractor, the  owner  would  have  a  right 
to  recover  from  the  contractor  for 
failure  to  finish  the  work  within  the 
stated  time) ;  Harbeck  v.  Harbeck,  87 
Misc.  420,  149  NYS  791  (where  an 
agreement  between  plaintifTs-  father 
and  H,  Joint  owners  of  a  fund,  that 
the  Income  after  the  death  of  the  life 
tenant  should  be  paid  to  plaintiff  fo* 
life,  was  held  to  have  been'  mdde 
for  plaintitTs  benefit,  and  to  be  en- 
forceable against  H's  residuary  larai- 
tee  who  had  taken  possession  of  .the 
fund);  Hales  v.  Peters,  (Tex.  (3iV. 
A.)  162  SW  S86  (holding  that  if  de^ 
fendant,  on  purchasing  from  thi 
community  administrator  land  whieH 
was  the  property  of  the  conkmtintty. 
agreed,  as  part  consideration  for  tnb 
conveyance,  to  pay  the  children  the 
value  of  one  half  of  such  communlM 
estate,  the  children  or  their  traiiv 
feree  could  sue  thereon).  •' 

Ooatxaot   hstwan   wwler   oo 
•ad  dty  for  aaflalaiit  w»t«r 
see  Waters  [40  Cyc  808  et  seq].^" 

89.  U..  S. — Dayis  v.  Patrick,  '  122 
U.  S.  138,  7  set  1102,  30  L.  cd.  1090; 
St.  Louis  Second  Nat.  Bank  v.  Grand 
Lodge  F.  &  A.  M.,  98  U.  S.  1'23,  2S 
L  ed.  75;  Pennsylvania  Steel  Co.  V. 
New  York  City  R.  Co..  198  Fed.  721, 
749,  117  (X;A  608  [rev  188  Fed.  348, 
and  mod  189  Fed.  661,  190  Fed.  B09-, 
194  Fed.  64S1  (where  It  is  said:  "It 
is  not  enough  that  the  contract  may 
operate  to  his  benefit.  It  must  ap- 
pear  that  the  jiartles  Intend  to  recog- 
nize him  as  the  primary  party  In 
interest  and  as  privy  to  the  prom- 
ise"): Old  Colony  Trust  Co,  •« 
Standard  Beet  Sugar  Co.,  160  Fed. 
677;  Central  BHectric  Co.  v.  Sprague 
Electric  Co.,  120  Fed.  925,  67  <X!A 
197;  Antisdel  v.  Chicago  Hotel  Cabi- 
net Co.,  89  Fed.  308,  32  CCA  216; 
American  Elxch.  Nat.  Bank  v.  North- 
ern Pac.  R.  Co.,  76  Fed.  130;  Say- 
ward  V.  Dexter,  etc.,  Co..  72  Fed.  7o8; 
19  CCA  176;  Jackson  Iron  Co.  v» 
Negaunee  Concentrating  Co.,  66  Fed. 
298,  12  CCA  636;  O'Rourke  v.  Peck,  29 
Fed.  223:  Anderson  v.  Fitzgerald,  21 
Fed.  294;  Austin  v.  Sellgman,;  21 
Blatchf  608.  18  Fed.  519. 

Ala. — Gulf  Compress  Co.  v.  Sykes- 
Tweedy.  169  Ala.  669.  48  S  481;  Gulf 
Compress  Co.  v.  Harris.  158  Ala.  S4S, 
48   S  477,   24   LRAMS   399;   Carter  v. 
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the  code  proviaionB  of  some  atatee  the  eontract  must  |    be  made  expressly  for  the  benefit  of  the  third  per- 


Darby,  IS  Ala.  896.  SO  AmD  166. 

Ark. — ^Dlcklnaon  v.  McCappln,  121 
Ark.  414,  181  8W  161,  IBS  [quot  Cycl; 
Thomas  Mfg.  Co.  v.  Pratber,  66  Ark. 
27,  44  SW  118:  Johnson  v.  Bamber- 
»er,  1»  SW  920. 

Oal.— Wilson  V.  Shea.  29  Cal.  A. 
T88,  167  P  648. 

Oonn.-^Bazter  t.  Camp,  71  Conn. 
145,  849,  41  A  803,  71  AmSR  169.  42 
IiRA  614:  Meech  v.  Ensign,  49  Conn. 
191.  44  AmR  226;  Clapp  V,  lAwton, 
81  Oonn.  95. 

FUu — Wright  V.  Terry,  28  FUu  160. 
2  8  6. 

III. — Searles  v.  Flora.  226  lU.  167. 

80  NB  98  [rev  127  111.  A.  466];  Rod- 
house  V.  Chicago,  etc.,  R.  Co.,  219  111. 
696.  76  N^TsaS  [an  122  111.  A.  6421; 
Crandall   v.   Payne,    164   111.   627,   630, 

81  NE  601;  Goodenow  v.  Jones,  7B 
III.  48;  Laidlou  v.  Hatch,  76  111.  11; 
Compton  V.  Payne,  69  111.  364;  Wal- 
ker V.  Brown,  28  111.  878,  81  AmD 
287:  Hall  v.  Carpen,  27  111.  886,  81 
Amb  284-  Clinton  Co.  v.  Stiles,  197 
111.  A.  U)6;  Andree  v.  Sheehan,  194 
111.  A.  687:  Seefeldt  v.  Wilgen,  193 
III.  A.  816:  Nicholson  ▼.  Nicholson 
Coal  Co.,  190  HI.  A.  607;  Kenfleld 
Pub.  Co.  y.  Baumgartner,  189  IlL  A. 
413. 

Ind. — LAwe  V.  Turpie,  147  Ind.  662, 
44  NB  26,  47  NE  160,  37  L.RA  233; 
Reynolds  v,  Louisville,  etc.,  R.  Co., 
143  Ind.  679,  40  NE  410;  Haakett  v. 
Flint,  6  Blackf.  69,  38  AmD  462: 
Reed  V.  Adams  Steel,  etc.,  Works,  67 
Ind.  A.  269,   106   NE  882. 

Iowa. — German  State  Bank  t. 
Northwestern  Water,  etc.,  Co.,  104 
Iowa  717,  74  NW  686. 

Kan. — ^Burton  v.  L^rkin,  36  Kan. 
846.   13    P   398.    69   AmR   641. 

Ky. — Fidelity,  eta.  Co.  v.  Martin, 
163Ky.  12,  173  SW  307;  Matheny  v. 
Cbester,  141  Ky.  790,  133  SW  764; 
Sirdweil  V.  Atwater,  16  .KyL  670; 
Stringtown,  etc..  Tump.  Road  Co.  v. 
Riley,  8  KyL  267;  Scott  v.  Davis,  8 
Ky.  Op.  26. 

La. — Arnous  v.  Davern,  18  La.  42. 

Me, — ^Tewksbury  v.  Hayes,  41  Me. 
188. 

Minn. — Clark  v.  P.  M.  Hennessey 
Oonstr.  Co.,  122  Minn.  476,  142  NW 
878;  Oailney  v.  Sederberg,  114  Minn. 
U9,  181  NW  638;  Kramer  v.  Gardner, 
I«4  Minn.  870.  116  NW  926.  22  LRA 
NS  492;  Klemer  v.  Sheffield.  78  Minn. 
S24,  80  NW  1066;  Jefferson  v.  Asch, 
t8  Minn.  446,  66  NW  604.  89  AmSR 
U8,  86  LRA  267;  Greenwood  v.  Shel- 
don, 81  Minn.  264,  17  NW  478. 

Ho. — ^Beattie  Mfg.  Co.  v.  Clark,  208 
Mo.  89,  106  8W  29;  Porter  v.  Woods. 
188  Mo.  S89.  89  SW  794:  Howsmon  T. 
Trenton  Water  Co.,  119  Mo.  804,  24 
8W  784,  41  AmSR  654,  28  LRA  146; 
Roddy  ▼.  Missouri  Pac  R.  Co.,  104 
Mo.  234,  IS  SW  1112.  24  AmSR  333. 12 
LRA  746:  Mann  v.  Chicago,  etc,  R. 
do.,  86  Mo.  847;  Page  v.  Becker,  31 
Ha  466;  Jones  v:  Miller,  12  Mo.  408: 
Gate  City  Nat  Bank  v.  Chick.  170 
Mo.  A.  848.  168  SW  748:  O'Connell  v. 
Mercantile  Trust  Co.,  166  Mo.  A.  898, 
147  SW  84lLDaviB  v.  Dunn,  121  Mo. 
A.  490,  97  SW  226;  Scheele  v.  Lafay- 
ette Bank,  180  Mo.  A.  611,  97  SW 
821;  Carpenter  v.  Reliance  Realty  Co., 
108  Ho.  A.  480,  77  SW  1004-  Glencoe 
Ume,  etc,/ Co.  y.  Wind,  86  Mo.  A. 
168;  Street  v.  Ooodale.  77  Mo.  A.  318: 
Lamport  v.  Laclede  Gaslight  Co.,  14 
Ho.  A.  376;  Gordon  v.  Livingston,  12 
Ho.  A.  267. 

Nebr. — Frerklng  v.  Thomas,  64 
Nebr.  193,  89  NW  1006:  Shamp  v. 
Meyer,   20   Nebr.    223.   29  NW  879. 

Nev. — Ferris  v.  Carson  Water  Co., 
16  Nev.  44,   40  AmR  486. 

N.  J. — Styles  v.  F.  R.  Long  Co.,  70 
N.  J.  L.  301.  67  A  448;  Styles  v.  F.  R. 
Long  Co..  67  N.  J.  L.  418.  61  A  710; 
Harvin  Safe  Co.  v.  Ward,  48  N.  J.  L. 
1»;  Kahl  v.  Love,  87  k.  J.  L.  5; 
Oowell  T.  St.  Barnabas  Hospital,  27 
N.  J.  Eq.  660. 

N.  T. — Rtgney  v.  R.  Co.,  217  N.  T. 
81.  Ill  NE  226;  Title  Guarantee,  etc^ 
Co.  V.  Haven.  214  N.  T.  468,  108  NE 


819:  Townsend  v.  Rackham,  148  N. 
T.  616,  38  NE  781;  Durnhsrr  ▼.  Rail, 
186  N.  T.  219,  32  NE  49:  Lorillard  T. 
Clyde,  122  N.  T.  498,  26  NE  917.  10 
LRA  118:  Comley  ▼.  Daslan,  114  N. 
T.  161,  21  NE  135;  Albany  Presb. 
Church  V.  Cooper,  112  N.  T.  617,  20 
NE  362,  8  AmSR  767,  8  LRA  468: 
Berry  y.  Brown,  107  N.  T.  669.  14  NE 
289;  Vilas  V.  Page.  106  N.  T.  439.  IS 
NE  743:  Litchlleld  v.  Flint,  104  N.  T. 
643,  11  NE  68:  Wilbur  v.  Warren.  104 
N.  V.  192.  10  NE  268;  Wheat  v.  Rice, 
97  N.  T.  296;  Pardee  v.  Treat  B2  N. 
Y.  386;  Lake  Ontario  Shore  R.  Co.  v. 
Curtiss,  80  N.  T.  219;  Vrooman  v. 
Turner,  69  N.  Y.  280,  284,  26  AmR 
196;  Slmson  v.  Brown.  68  N.  Y.  866; 
Merrill  v.  Green,  66  N.  Y.  270-  Garn- 
sey  v.  Rogers,  47  N.  Y.  238,  7  AmR 
440;  Bradley  v.  McDonald,  167  App. 
Div.  672,  142  NYS  702  [mod  on  other 
grounds  218  N.  Y.  861,  118  NB  8401; 
Hevla  V.  Wheelock,  166  App.  Div,  887, 
140  NYS  351;  Vulcan  Iron  Works  v. 
Plttsburg-Bastem  Co.,  144  App.  Div. 
827,  129  NYS  676;  Rochester  Dry 
Goods  Co.  V.  Fahy,  111  App.  Div.  748, 
97  NYS  1018  [aflC  188  N.  Y.  629  mem, 
81  NB  1174  mem];  Hurd  v.  Wing, 
76  App.  Div.  606,  78  NYS  674;  Erd- 
man  v.  Upham,  70  App.  Div.  816,  76 
NYS  241;  Lehman  v.  Musgrave,  22 
App.  Div.  666,  48  NYS  499;  Lyth  v. 
Hlngston.  14  App.  Div.  11,  43  NYS 
653;  Alyea  v.  Citizens'  Sav.  Bank,  18 
App.  Div.  674,  42  NYS  185  [aff  162 
N.  Y.  597  mem.  67  NB  1103  mem}; 
Buchanan  v.  Tilden,  6  App.  Div.  864, 
39  NYS  228  [rev  on  other  grounds 
168  N.  Y.  109.  52  NE  724,  70  AmSR 
464.  44  LRA  170];  Buffalo  Cement 
Co.  V.  McNaughton,  90  Hun  74,  86 
NYS  463  [aff  166  N.  Y.  702  mem,  51 
NB-  1089  mem];  Leibinger,  eta. 
Brewing  Co.  v.  Ernst,' 89  Hun  166,  36 
NYS  47;  Coleman  v.  Hiler,  86  Hun 
647,  33  NYS  857:  Feist  v.  Schiffer,  79 
Hun  275,  29  NYS  428;  Walnwrlght  v. 
Queens  County  Water  Co.,  78  Hun 
146,  28  NYS  987:  Clark  v.  Howard,  74 
Hun  228.  26  NYS  620;  O'Nell  v.  Hud- 
son Valley  Ice  Co.,  74  Hun  163,  26 
NYS  698;  Blunt  v.  Boyd,  3  Barb.  209; 
Colgrove  V.  Tallmadge,  19  N.  Y.  Su- 
per. 289;  Klauck  v.  Federal  Ins.  Co., 
60  Misa  170,  182,  111  NYS  1087  [rev 
on  other  grounds  181  App.  Div.  619, 
116  NYS  1049]:  Ceesar  v.  Kulla,  46 
Misa  687,  92  NYS  798;  Traver  v. 
Snyder,  34  Misc.  406.  69  NYS  750  [aS 
36  Misa  261.  71  NYS  761];  Opper  v. 
Hirsh,  88  Misc.  560.  68  NYS  879; 
Mott  V.  New  York  Security,  eta,  Co., 
29  Misc.  39,  60  NYS  367  [aff  62  App. 
Div.  623  mem,  85  NYS  190];  Lennon 
V.  Lyon,  22  Misc.  605,  60  NYS  768: 
Splegelberg  v.  Schoenberg,  107  NYS 
718;  Servls  v.  Holwede.  11  NYS  40<; 
Seaman  v.  Whitney,  24  Wend.  260,  86 
AmD  618. 

Oh.— Burdick  v.  Cheadle,  26  Oh.  8t 
398.  20  AmR  767. 

Okl.— Hiner  v.  Washita  Valley 
Bank.   162  P  112. 

Or. — Tumham  v.  Calumet,  eta, 
Mln.  Co.,  68  Or.  468,  112  P  711.  116  P 
167;  Washburn  v.  Interstate  Invest. 
Co..  26  Or.  436.  36  P  633.  38  P  620; 
Parker  v.  Jeffery,  28  Or.  186.  37  P 
712;  Rohr  v.  Baker.  13  Or.  360,  10  P 
627. 

Pa. — Brown  v.  German-American 
Title,  etc.,  Co..  174  Pa.  443,  8  4- A  386; 
Adams  v.  Kuehn,  119  Pa.  76,  13  A 
184;  Guthrie  v.  Kerr,  86  Pa.  303; 
Kounts  v.  Holthouse,  86  Pa.  235; 
Morrison  v.  Beckey,  6  Watts  349; 
Blymire  v.  Boistle,  6  Watts  182,  81 
AmD  458;  Cooper  v.  Walther,  44  Pa, 
Super.  298;  Mallalieu's  Bat.,  42  Pa. 
Super.  101;  Miller  v.  Hoffa,  88  Pa. 
Super.  364;  Hoffa  v.  Hoffa,  38  Pa. 
Super.  356;  Battersby  v.  Schuylkill 
Tribe,  29  Pa.  Super.  288. 

R.  I.— Wilbur  V.  Wilbur,  17  R.  I. 
295.  21  A  497. 

S.  C. — Mack  Mfg.  Co.  v.  Massachu- 
setts Bonding,  etc.,  Co.,  103  S.  C.  65, 
87  SE  439. 

Tenn. — Mississippi  Cent.  R.  Co.  v. 
Southern  R.  Assoc,  7  Baxt.  696;  Mc- 


Alester  v.  Marberry,  4  Humphr.  426. 

Tex.— Nalle  v.  Costley.  (Civ.  A) 
174  SW  626.  See  also  ConUnental 
Bank,  eta,  Co.  v.  Hartman,  (Civ.  A.) 
129  SW  lY9  (holding  that  a  seller 
who  is  not  a  party  to  the  eontract 
between  a  bank  and  the  buyer, 
whereby  the  bank  authorises  the 
buyer  to  make  overdrafts  In  payment 
of  goods,  may  not  recover  on  a  check 
given  by  the  buyer  as  an  obligation 
against  the  bank). 

Utah. — ^Blyth-Fargo  Co.  v.  Free.  46 
Utah  288,  148  P  427:  Montgomery  v. 
Rieif.  16  Utah  496,  60l,  50  P  628. 

Vt — Fugure  v.  St  Joseph  Hut 
Soc,  46  Vt  882:  Tuttlo  v.  Cstlln.  1 
D,  CSilpm.  866,  12  AmD  691. 

Va. — Mcllvane  v.  Big  Stony  Lum- 
ber Co.,  106  Va.  618,  64  SB  473;  Stu- 
art T.  James  River,  etc,  C^..  24 
Gratt  (65  Va.)  294;  Ross  v.  Milne.  12 
Leigh  (89  Va.)  204,  37  AmD  646. 

W.  Va.— King  v.  Scott  76  W.  Va. 
68,  84  SE  964. 

Wis. — Rows  V.  Moon,  116  Wis.  666, 
98  NW  268;  Rossman  v.  Townsend.  17 
Wla  96,  84  AmD  788. 

"Unguarded  expressions  are  to  be 
found  In  some  of  the  earlier  opinions 
of  this  court,  which  countenance  the 
broad     proposition     that     where     a 

gromise  is  made  to  one  man  for  the 
eneflt  of  another,  the  latter  m^y 
sustain  a  suit  upon  that  promise;  but 
no  such  doctrine  has  ever  been  ap- 
plied to  govern  our  determination  of 
a  cause.  Baxter  v.  Camp.  71  Conn. 
245.  249.  41  A  803.  71  AmSR  169.  42 
LRA  614. 

"It  would  be  going  too  far  to  hold 
that  a  mere  stranger  to  the  contract 
who  was  to  derive  only  an  Incidental 
benefit  therefrom,  might  recover  for 
a  breach  of  such  contract"  Cran- 
dall V.  Payne.  164  lU.  627.  680.  89  NB 
601. 

"It  is  hot  sufficient  that  the  pei^ 
formance  of  the  covenant  may  benefit 
a  third  person.  It  must  have  been 
entered  into  for  his  benefit  or  at 
least  suoh  benefit  must  be  the  direct 
result  of  performance  and  so  within 
the  contemplation  of  the  parties,  and 
in  addition  the  grantor  must  have  a 
legal  Interest  that  the  covenant  be 
performed  in  favor  of  ,the  party 
claiming  performance."  Dumherr  v. 
Rau.  136  N.  Y.  819.   222.   82  NB  49. 

"There  must  be.  first  an  Intent  by 
the  promisee  to  secure  some  benefit 
to  the  third  party,  and  second,  some 
privity  between  the  two,  the  prom- 
isee and  the  party  to  be  benefited, 
and  some  obligation  or  duty  owing 
from  the  former  to  the  latter  which 
would  give  him  a  legal  or  equitable 
claim  to  the  benefit  of  the  promisa, 
or  an  eouivalent  from  him  person- 
ally." vrooman  v.  Turner,  69  N.  Y. 
280,   284,  86  AmR  196. 

'^o  entitle  a  third  party,  who  may 
be  benefited  by  the  performance  of  a 
contract,  to  sue,  there  must  have 
been  an  intention  on  the  part  of  the 
contracting  parties  to  secure  some 
direct  benefit  to  him.  or  there  must 
be  some  privity  and  some  obligation 
or  duty  from  the  promisor  to  tbe 
third  party  which  will  enable  him  to 
enforce  the  contract  or  some  equi- 
table claim  to  the  benefit  resulting 
from  the  promise  or  the  performane* 
of  the  contract  and  there  must  be 
some  legal  right  on  the  part  of  the 
third  party  to  adopt  and  claim  the 
benefit  of  the  promise  or  contract" 
Montgomery  v.  Rief,  It  Utah  49t. 
501.    60  P  823. 

[a]  Thna,  (1)  if  the  promisee's 
obligation  to  a  third  person  does  not 
exist  at  the  time  the  contract  Is 
made-,  or  does  not  grow  out  of  tbe 
contract  such  person  cannot  recover 
on  the  '  contract  as  a  beneflclarT- 
Dickinson  v.  McCoppin,  121  Ark.  *U, 


181  SW  161.  (2)  Accordingly  engi 
neers  whose  pay  is  fixed  U 
contract     with    their    employer,    an 


Improvement  district  cannot  re- 
cover liquidated  damages  for  en- 
gineering expenses  in  a  suit  against 
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son  in  order  to  entitle  him  to  sue  thereon."  If  the 
person  for  whose  benefit  a  contract  is  made  has 
either  a  legal  or  an  equitable  interest  in  the  per- 
formance of  the  contract,  he  need  not  necessarily 
be  privy  to  the  consideration.'^  The  name  of  the 
person  to  be  benefited  by  the  contract  need  not  be 
given,  if  he  is  otherwise  sufficiently  described  or 
designated.**  The  fact  that  the  particular  person 
who  is  to  benefit  from  the  promise  is  not  known 
when  the  prbmise  is  made  is  immaterial.**  He 
may  be  one  of  a  class  of  persons  if  the  class  is  suffl- 
eiently  described  or  designated.**  And  the  fact 
that  the  person  to  whose  benefit  a  promise  may 


a  contractor  on  his  separate  con- 
tract with  the  same  employer, 
wherein  such  damaKes  are  stipulated. 
DIcklnaon  t.  McCoppln.  supra.  (S) 
To  support  a  suit  by  a  person  tor 
whose  benefit  a  contract  Is  made,  the 
promisee  must  owe  him  some  obliKa- 
tlon  or  duty  when  the  contract  is 
made;  It  Is  not  sufflclent  that  he 
would  be  benefited  by  performance. 
Fidelity,  etc.,  Co.  of  New  York  v. 
Martin.  18S  Ky.  12.  173  SW  307.  <4) 
So  where  party  arreea  to  pay  off 
debts  of  another,  bis  paying  some 
debts  contracted  after  making  the 
agreement  does  not  give  other  parties 
whose  debts  are  afterward  contracted 
any  rights  against  him.  Bhanklln  v. 
"Weird.  7  Ky.  Op.  552.  (6)  Where  a 
property  owner  sent  to  her  agent 
money  to  be  used  by  him  In  paying 
special  assessments,  his  obligation 
was  not  one  which  the  city  or  the 
owner's  devisees,  after  her  death, 
could  enforce  as  one  for  their  bene- 
fit. Title  Guarantee,  etc^^  Co.  v. 
Haven.  214  N.  Y.  468,  108  NB  818. 

[b]  Soto  benefit.— (1)  In  the.  Vir- 
ginias the  code  does  not  authorise 
one  not  a  party  to  a  contract  made 
for  his  benefit  to  sue  thereon  at  law, 
unless  it  was  made  for  his  sole  bene- 
fit. King  V.  Scott.  76  W.  Va.  58,  84 
SB  954.  (2)  "The  test,  therefore 
.  .  .  seems  to  be  whether  or  not  the 
promise  or  covenant  sued  on  was 
made    for    the    sole    benefit    of    the 

Elaintiff."  Mcllvane  v.  Big  Stony 
,umber  Co..  105  Va.  618.  620,  64  SB 
473.  ~  (S)  Accordingly,  a  lien  credi- 
tor of  the  grantor  In  a  deed  convey- 
ing land  subject  to  the  Hen  In  con- 
sideration, in  part,  of  the  grantee's 
assumption  of  the  lien,  cannot  main- 
tain an  action  at  law  against  the 
grantes  for  the  amount  of  his  lien. 
King  v.  Scott,  supra.  (4)  However, 
where  a  contract  with  a  city  for  the 
construction  of  a  sewer  required  the 
city  to  deduct  from  the  amount  due 
the  contractor  a  specified  sum  for 
each  day's  delay  In  the  completion 
of  the  work  beyond  a  time  specified, 
and  to  pay  such  sum  to  the  engineer 
employed  by  the  city  to  superintend 
the  work,  the  engineer  may  maintain 
an  action  on  such  covenant  In  his 
own  name.  Newport  News  v.  Potter, 
122   Fed.  321.   68  CCA  483. 

30.  Cal. — D.  Ohlrardelli  Co.  v.  Hun- 
sicker.  164  Cal.  355,  128  P  1041;  Goff 
V.  Ladd.  161  Cal.  267,  118  P  792:  Clark 
T.  Beyrle,  160  Cal.  306,  116  P  739; 
Lilsenby  v.  Newton,  120  Cal.  571.  62 
P  813.  65  AmSR  203;  Southern  Cali- 
fornia Sav.  Bank  v.  Thornton,  112 
Cal.  266,  44  P  466;  Buckley  v.  Gray, 
110  Cal.  339,  42  P  ?00.  62  AmSR  88, 
31  LRA  862;  Chung  Kee  v.  Davidson. 
73  Cal.  522.  16  P  100;  Canney  v. 
South  Pac.  Coast  R.  Co.,  63  Cal.  501; 
Ellison  v.  Jackson  Water  Co.,  12  Cal. 
642;  Liundeen  v.  Nowlln,  20  Cal.  A. 
415.  129  P  474;  Russell  v.  Banks.  11 
Cal.  A,  460,  106  P  261;  Northrup  v. 
Altadena  Mln.,  eta.  Syndicate,  6  Cal. 
A.    101,    91   P  422. 

Mont. — Tatem  v.  Bglanol  Mln.  Co., 
45  Mont  367.  128  P  28. 

■N.  T>. — Pari  In  v.  Brandenburg,  2  N. 
D.   478,   62  NW  406. 

Okl. — ^Love  V.  Ktrkbride  Drilling, 
etc..  Co.,  37  Okl.  804.  129  P  868;  East- 
man Land,  etc.,  Co.  v.  Long-Bell 
Lumber  Co..  30  Okl.  656.  120  F  276; 


Collins  V.   Kaw  City   Mill.   etc..   Co., 
26  Okl.  641.  110  P  734. 

S.  D.— HoIIister  v.  Sweet.  32  S.  D. 
141.  148  NW  265;  Fish,  etc..  Co.  v. 
New  England  Homestake  Co.,  27  S. 
D.  221,  130  NW  841. 

"The  rule  of  the  decisions  is  clear 
to  the  point  that  .  .  .  there  must 
have  been  an  Intent  clearly  mani- 
fested on  the  part  of  the  contracting 
parties  to  make  the  obligation  Inure 
to  the  benefit  of  the  third  party." 
Wilson  V.  Shea,  29  Cal.  A.  788.  790. 
167  P  648. 

[a]  Hi  bmlalaaa,  notwithstanding 
the  requirement  of  Code  Pract.  art  86, 
that  a  stipulation  pour  autrui,  in  or- 
der to  entitle  the  beneficiary  of  It  to 
an  action  on  It,  should  be  expressed, 
such  stipulation  may  result  from  im- 
plication. Allen,  etc.,  Mfg.  Co.  v. 
Shreveport  Waterworks  Co..  118  La. 
1091.  37  S  980,  104  AmSR  526.  68 
LRA  660.  2  AnnCas  471. 

8L  111. — Snell  v.  Ivea  86  111.  279; 
Beasley  v.  Webster,  64  III.  468-  Brls- 
tow  V.  Lane,  21  111.  194;  Bddy  v. 
Roberts,  17  IlL  505;  Williamson- 
Stewart  Paper  Co.  v.  Seaman,  29  III. 
A.    68. 

Ind. — Raymond  v.  Prltchard,  24 
Ind.  318:  EVtster  v.  Lalninger,  38  Ind. 
A.  669,  72  NB.164. 

Kan. — Hardesty  v.  Cox,  63  Kan. 
618,  86  P  986:  Piano  Mfg.  CO.  V. 
Burrows,  40  Kan.  361,  19  P  809: 
Rlckman  v.  Miller,  39  Kan.  S<>,  18 
P  304. 

Md. — ^Northern  Cent.  R.  Co.  ▼. 
United  R.  Co'a,  105  Md.  846,  364,  66 
A  444    [Quot  Cyo]. 

Mo. — Uhrich  v.  Globe  Surety  Co., 
191  Mo.  A.  Ill,  166  SW  845. 

N.  J. — Joslin  V.  New  Jersey  Car 
Spring  Co^   36  N.  J.  L.    141. 

N.  Y. — Barlow  v.  Myers,  64  N.  Y. 
41,  21  AmR  682;  Coster  v.  Albany,  43 
N.  Y.  399;  Secor  v.  Lord,  4  Abb.  Dec. 
188,  3  Keyes  626.  3  Transor.  A,  328; 
Hamilton  v.  Hamilton,  127  App.  Dlv. 
871.  112  NYS  10:  Flagg  v.  Flsk.  93 
App.  Dlv.  169,  87  NYS  630  [aff  179 
N.  Y.  689  mem,  72  NK  1141  mem]; 
DUcher  v.  Nellany,  62  Misc.  364,  102 
NYS  264;  Barker  v.  Buoklln,  3  Den. 
45,   48  AmD  726. 

Or. — ^Washburn  v.  Interstate  Inv. 
Co..  26  Or.  436,  36  P  533.  88  P  620. 

sa.  Cal. — Bacon  v.  Davis,  9  Cal. 
A.  83,  98  P  71. 

Minn. — ^Maxfleld  v.  Schwarta,  43 
Minn.  221,  46  NW  429. 

Mo. — Beattie  Mfg.  Co.  v.  Oerardl, 
166  Mo.  142,  66  SW  1036;  Crone  v. 
Stlnde,  156  Ho.  262,  65  SW  863,  66 
SW  907;  Kansas  City  School  Dist.  v. 
Livers.  147  Mo.  580,  49  SW  607; 
Devers  v.  Howard,  144  Mo.  671.  46 
SW  626;  Howsmon  v.  Trenton  Water 
Co.,  119  Mo.  304.  24  SW  784,  41  AmSR 
664,  23  LRA  146;  State  v.  Laclede 
Gaslight  Co..  102  Mo.  472,  14  SW 
974,  16  SW  383,  22  AmSR  789;  Lad- 
donla  Bank  v.  Bright-Coy  Commn. 
Co.,  139  Mo.  A.  110,  120  SW  648; 
Eau  Clalre-St.  Louis  Lumber  Co.  v. 
Banks,  136  Mo.  A.  44.  117  SW  611; 
Van  Meter  v.  Poole,  119  Mo.  A.  296, 
96  SW  960. 

Wis. — Johannes  v.  Phenlx  Ins.  Co., 
66  Wis.  60.  27  NW  414,  57  AmR  249. 

Eng. — Reeves  v.  Watts,  tk  R.  1 
Q.  B.  412;  Gresty  v.  Gibson.  L.  R. 
1   Bzch.   112. 

33.   Traver  v.  Snyder,  36  Misc.  261, 


inure  is  uncertain  at  the  time  it  is  made,  and  that 
it  is  dependent  on  a  contingency,  will  not  deprive 
the  person  who  afterward  establishes  his  claim  to 
be  the  beneficiary  of  the  promise  of  the  right  to 
reeover  upon  it.*'  Further,  the  party  benefited  need 
not  have  known  of  the  contract  at  the  time  it'  was 
made  if  he  afterward  adopts  it.*°  And  while  an 
acoeptanoe  of  the  contract  is  necessary,'^  the  bring- 
ing of  suit  on  it  is  ordinarily  sufficient  evidence 
thereof.** 

[i  818]  bb.  Oontruts  nnder  Seal  In  some  states 
it  is  held  that  the  doctrine  permitting  one  to  sue 
on  a  contract  made  for  his  benefit,  but  to  which  be 

71  NYS  761  [air  34  Misc.  406,  69 
NYS  7601. 

[a]  Tblia,  where  a  purchaser  of 
property  sold  at  a  receiver's  sale 
enters  Into  a  written  agreement,  un- 
der seal,  with  the  receiver,  to  pay 
the  expenses  of  the  final  accounting 
of  the  latter,  which  is  made  a  con- 
dition In  the  deed  to  the  property, 
the  receiver's  attorney  may  main- 
tain an  action  against  the  purchaser 
for  an  allowance  afterward  made  to 
him  for  his  services  in  such  final 
proceedings,  although  he  had  not 
been  retained  by  the  receiver  when 
the  contract  was  made.  Traver  v. 
Snyder,  86  Misc.  261.  71  NYS  791 
[air  34  Misc.  406.  69  NTS  7601. 

M.  Burton  v.  LarKln.  86  Kan.  t4«, 
13  P  398.  59  AmR  641;  Lens  v.  Chi- 
cago, etc.,  R.  Co.,  Ill  Wis.  198,  W 
NW  607. 

36.  Whitehead  v.  Burgesa  61  N. 
J.  L.  76,  38  A  802:  R.  Connor  Co.  T. 
.Atna  Indemn.,  ia<  Wis.  13,  116  NW 
811;  Fanning  v.  Murphy,  126  WiSL 
538,  106  NW1066,  110  AmSR  946,  4 
LRANS  668,  6  AnnCas  436. 

a&  Beattie  Mfg.  Co.  v.  Clark,  X08 
Mo.  89,  106  SW  21:  Crone  v.  Stlnd^ 
169  Mo.  262,  65  SW  868,  68  SW  907; 
McDonald  v.  Flnsetb,  32  N.  D.  40t, 
165  NW  863.  LRA1916D  149;  Bridge- 
water  V.  Hooks,  (Tex.  Civ.  A.)  169 
SW  1004;  Smith  v.  Pfluger.  12«  Wla 
263.  105  NW  476,  110  AmSR  911,  X 
LRANS  783,  911;  Peterson  v.  Cbi- 
cagp,  etc  R.  Co.,  119  Wis.  197,  96 
NW  632.  100  AmSR  879:  Tweeddale 
V.  Tweeddale,  116  Wis.  617,  98  NW 
440,   96  AmSR   1008,    61   LRA  509. 

37.  McLaren  v.  Hutchinson,  18 
Cal.  80;  Johnson  v.  Central  ■Frust 
Co.,  159  Ind.  606,  66  NB  1028.  Com- 
pare Watson  V.  Felbel,  189  La.  876, 
71  8  585  (holding  that  where  a  con- 
tract required  the  purchaser  to  as- 
sume the  vendor's  notes  held  by  a 
third  person,  such  third  person  was 
not  a  party  to  the  contract  in  the 
absence  of  acceptance  of  the  new 
obllration  by  him). 

[a]  An  eisctloa  to  sseMlaa  mm 
option  In  a  contract  by  vlrtua  of 
which  plaintiff  was  entitled  to  have 
a  telephone  placed  In  his  home  at 
any  time  he  should  designate,  prior 
to  a  certain  date,  la  sulficisntly 
manifested  by  a  demand  of  perform- 
ance of  the  contract.  Foster  v. 
Lelninger,  33  Ind.  A  669,  78  NB 
164. 

•iKbt  to  resdnd  as  affsetoA  by  ae- 
captanoa  see  supra  i  626. 

38.  Colo. — Taylor  v.  Ingersoll,  18 
Colo.  A.   272,   71  P  398. 

Ind. — Johnson  .  v.  (7entra1  Trust 
Co.,  169  Ind.  605,  65  NB  1028  (hold- 
ing that,  except  where  from  the  na- 
ture of  the  case  a  demand  ought  to 
be  made  before  suit,  the  rule  Is  that 
a  third  person  may  sue  on  a  contract 
for  his  benefit,  without  a  previous 
election,  on  the  theory  that  the  In- 
stitution of  suit  Is  an  election,  and 
that  the  election  to  take  the  benefit, 
which  Is  the  foundation  of  the  right 
of  action,  and  the  institution  of  the 
suit  may  be  concurrent  acts);  Mc- 
Coy V.  McCoy,  32  Ind.  A.  38.  69  NB 
193.   102   AmSR   223. 

Me. — Motley  v.  Manufacturers'  Ins. 
Co..  29  Me.  337.  60  AmD  691. 

N.  H. — Warren  v.  Batchelder.  16 
N.  H.   580. 

Wla — ^Zwietusch    v.     Becker,     163 
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is  not  a  piurty,  applies  as  well  to  covenants  or  prom- 
ises under  seal  as  to  simple  contracts,^  but  in  other 
states,  in  the  absence  of  statute  authorizing  it,  the 
contrary  is  held/**  on  the  ground  that  assumpsit 
will  not  lie  on  a  contract  under  seal,  and  that  it  is 
only  an  action  of  assumpsit  that  will  lie  by  a  per- 
son for  whose  benefit  a  promise  has  been  made  to 
another,"  but  there  are  exceptions  to  the  latter 
rule.*'  In  some  jurisdictions  a  distinction  is  made 
between  contracts  under  seal  which  expressly  cove- 
nant in  favor  of  a  third  person  and  those  in  which 
the  promise  for  the  benefit  of  the  third  person  is 
implied,  holding  that  in  the  first  class  of  cases  the 
action  must  be  in  equity,  if  brought  by  the  bene- 


ficiary, while  in  the  latter  claas  of  cases  assumpsit 
will  lie."  The  statutory  provisions  in  some  states 
extend  to  contracts  under  seal  the  rules  applicable 
to  simple  contracts  as  to  the  rights  of  third 
persons.** 

[$  819]  cc  Oontraet  Must  Be  Binding.  To  enti- 
tle one  to  maintain  an  action  on  a  promise  made 
to  another  for  his  benefit,  it  is  necessary  of  course 
that  there  shall  be  a  valid  and  binding  contract.'^ 
For  example  there  must  be  a  consideration;*"  hot 
the  consideration  need  not  have  been  paid  by  plain- 
tiff.*' One -who  sues  on  a  contract  made  for  his 
benefit  must  accept  the  contract  as  it  was  made." 


Wis.  SIS,  140  NW  1066:  Ollbert 
Paper  Co.  v.  WhltinK  Paper  Co.,  123 
Wis.  472,  102  NW  20. 

89.  U.  S. — Central  Trust  Co.  v. 
Berwlnd-Whlte  Coal  Co.,  95  Fed.  391 
(applylngr  the  law  of  New  York  to  a 
leaae  of  land  In  Pennsylvania). 

Ala. — Douerlass  v.  Branch  Bank,  19 
Ala.  6B9;  Huckabee  v.  May.  14  Ala. 
S63. 

.  Ky. — Blakeley  v.  Adams,  88  SW 
S»3,  473,  24  KyL  2«3,  324;  Qarvln 
V.  Mobley,  1  Bush  48. 

Minn. — Jefferson  v.  Asch.  SS  Minn. 
446,  6S  NW  604.  39  AmSR  618,  25 
LRA  257  [pverr  dictum  Follansbee  v. 
Johnson,  28   Minn.   311.   9   NW  882]. 

Mo.— St.  Louis  V.  Von  Phul.  133 
Mo.  661,  34  SW  843,  64  AmSR  696: 
Fltzserald  v.  Barker,  86  Mo.  13,  70 
Mo.  686;  Rogers  v.  Gosnell,  61  Mo. 
466,  68  Mo.  689;  Bobbins  v.  Ayres,  10 
Mo.  638,  47  AmD  126. 

Nebr. — Fitzgerald  v.  McClay,  47 
Nebr.  816,  66  NW  828:  Kaufmann  v. 
Cooper,  46  Nebr.  644,  65  NW  796. 

Oh. — ^Bmmltt  v.  Brophy,  42  Oh.  St 
SS. 

Or. — ^Hughes  v.  Oregon  R.,  eto., 
Co..  11  Or.  437,  6  P  206. 

Wis. — Houghton  v.  MUburn,  64 
Wis.  554,  if  NW  23,  11  NW  617; 
Bassett  v.  Hughes,  43  Wis.  319;  Mc- 
Dowell V.  Leav.  36  Wis.  171;  Kimball 
v.-  Noyes,  17  Wis.  696. 

See  alsA  Bonds  9!  161.  162;  Cove- 
nant, Action  of  [11  Cyc  10281;  Cove- 
nante  [11  Cyc  1138], 

4a.  Del. — Jones  V.  Buck,  27  Del. 
646,   90  A  86. 

.111.— Moore  v.  House.  64  111.  162; 
Hager  v.  Phillips,  14  111.  260:  HUls- 
boro  Bldg.,  etc..  Assoc,  v.  Simmer- 
ing,   75   111.   A.   647. 

Ind. — ^Vlckery  v.  Walker,  Smith  7S; 
Ba^ett  V.  Flint,  5  Blackf.  69,  33 
AmD  462. 

Mb. — ^Farmington  v.  Hobert,  74  Me. 
416  (holding  that  a  suit  In  the  name 
of  a  town  cannot  be  maintained  on  a 
bond  running  to  the  treasurer,  al- 
t|iough  for  use  of  the  town);  Hink- 
ley  V.  Fowler.  15  Me.  286. 

Md. — Selgman  v.  Haffacker,  67  Md. 
S21.      , 

Mass. — ^Forbes  v.  Thorpe,  209 
Uass.  570,  96  NB  956;  Clark  ▼.  Bul- 
lard,  208  Mass.  686,  94  NE  1042; 
.Congress  Constr.  Co.  v.  Worcester 
Brewing  Co.,  182  Mass.  365.  65  NE 
792:  Saunders  v.  Saunders,  154  Mass. 
337,^  28  NE  270;  Flynn  v.  Massachu- 
. setts  Ben.  Assoc,  162  Mass.  288,  26 
NB  716;  Coffin  v.  Adams,  131  Mass. 
118;  Prentice  r.  Brlmhall,  123  Mass. 
2W;  Flynn  v.  North  American  L.  Ins. 
Co.,  116  Mass.  449;  Northampton  v. 
BIwell,  4  Gray  81;  Millard  v.  Bald- 
Win,  3  Gray  484;  Mellen  v.  Whipple. 
1  Gray  317;  Huntington  v.  Knox,  7 
Push.  371,  374;  Johnson  v.  Foster,  12 
Mete.  167;  Sanders  v.  Ftlley,  12  Pick. 
.68.4.  Watson  v.  Cambridge.  15  Mass. 
tM. 

N.  H. — Chamberlain  v.  New  Hamp- 
shire F.  Ins.  Co..  56  N.  H.  249;  How 
V.  How,  1  N.  H.   49. 

N.  J.— Loeb  v.  Barris,  60  N.  J.  L. 
382.  13  A  602;  Smith  v.  Emery,  12 
N.  J.  Li.  63,  62;  Cocks  v.  Varney,  45 
NT.  J.  Bo.  72,  i7  A  108;  Crowell  v. 
Currier.  27  N,  J.  Eq.  162  [aff  27  N.  J. 
Bq.   650]. 


N.  Y.— Case  V.  Case,  208  N.  Y.  263, 
96  NB  440,  AnnCasl913B  311;  Bor- 
land V.  Welch.  162  N.  Y.  104.  56  NE 
556;  Henrlcua  v.  Bnglert.  137  N.  Y. 
488,  83  NB  550;  Coster  v.  Albany,  43 
N.  X.  399;  O'Grady  v.  Howe,  etc.,  Co.. 
166  App.  Dlv.  652,  152  NYS  79; 
Weber  v.  Columbia  Amusement  Co., 
160  App.  Dlv.  835.  146  NYS  63; 
Barzilay  v.  Loewenthal,  134  App. 
Dlv.  602,  119  NYS  612;  Roglnsky  v. 
Freudenthal.  184  App.  Dlv.  422,  119 
NYS  409;  Williams  v.  Magee,  76  App. 
Dlv.  612,  78  NYS  650  [aff  177  N.  Y. 
534  mem,  69  NE  1133  memi-  Matter 
of  Bishop,  89  Misc.  365.  151  NYS  768: 
Lockwood  V.  Smith.  81  Misc.  334,  143 
NYS  480;  Riordan  v.  Tremont  First 
Presb.  Church.  6  Misc.  84.  26  NYS  38 
[app  den  7  Misc.  744  mem,  27  NYS 
1123  mem];  Nevlns  v.  Gardner,  1 
NYCltyCt  407.  Contra  Vulcan  Iron 
Works  V.  Pittsburg-Bastern  Co..  144 
App.  Dlv.  827.  129  NYS  676:  Dllcher 
V.  Nellany,  62  Misc.  364,  i02  NYS 
264. 

Pa. — De  Bolle  v,  Pennsylvania  Ins. 
Co.,  4  Whart.  68,  33  AmD  38-  Stro- 
hecker  v.  Grant.  16  Serg.  &  R.  287; 
Mississippi  Cent.  R.  Co.  v.  Southern 
R.  Assoo..^  Phlla.  107. 

R.  I. — ^oonsocket  Subber  Co.  v. 
Banlban,   21  R.   I.   146,  42  A  612. 

Tenn. — McAUster  v.  Marberry,  4 
Humphr.  426. 

Vt. — Falrchlld  v.  North  Eastern 
Mut.  L.  Ins.  Co.,  61  Vt.  613-  Johnson 
v.  Colbum,  36  Vt.  693;  Phelps  v. 
Conant.  30  Vt.  277;  Carpenter  v.  Bal- 
lard,  10  Vt.   251. 

Va. — Jones  v.  Thomas.  21  Oratt. 
(62  Va.)  96:  Ross  v.  Milne,  13  t«lgh 
(39  Va.)  204,  87  AmD  646. 

W.  Va. — Johnson  v.  MoCIung,  86 
W.  Va.  669. 

Bng. — Barford  v.  Stuckey,  2  B.  & 
B.  333,  6  ECL  170,  129  Reprint  995; 
Southampton  v.  Brown.  6  B.  &  C.  718, 
18  ECL.  322.  108  Reprint  615;  Berke- 
ley v.  Hardy.  6  B.  &  C.  355.  11  BCJL 
496,  108  Reprint  132.  2  ERC  274; 
Salter  v.   Kidgly,   Carth.   76,   90   Re- 

?rtnt  648;  Gllby  v.  Copley.  3  Lev. 
3S.  83  Reprint  618:  Offly  v.  Warde. 
1  Lev.  235,  83  Reprint  385;  Storer  v. 
Gordon,  3  M.  &  S.  308,  105  Reprint 
627. 

Utmtutarr  oluuarM  see  infra  text 
and  note  44. 

41.  Hinckley  v.  Fowler,  16  Me. 
285. 

40.  Case  v.  Case.  203  N.  T.  268,  96 
NB  440,  AnnCasl913B  311. 

[a]  Anteno^ptlal  agrenuent  for 
munage  asttlemeat^ — Phalen  v.  U.  S. 
Trust  Co.,  186  N.  Y.  178,  78  NB  943, 
7  LRANS  734,  9  AnnCas  696.  And 
see  Husband  and  Wife. 

48.  Harvey  v.  Maine  Condensed 
Milk  Co..  92  Me.  115,  42  A  342  (hold- 
ing that  an  agreement  "to  pay  all 
outstanding  debts"  of  a  corporation, 
without  reciting  the  names  of  the 
creditors,  the  amounts  of  their  debts, 
or  any  designation  of  limit  of  the 
liability,  win  not  support  an  action 
of  assumpsit  by  the  beneficiaries). 

44.  American  Splane  Co.  v.  Bar- 
ber, 194  111.  171,  62  NE  697,  88  AmSR 
169  [aff  91  111.  A.  369];  Webster  v. 
Fleming,  178  III.  140.  62  NB  976: 
Dean  v.  Walker,  107  lU.  640.  47  AmR 
487;    Torpe   v.    Jahn,    177    111.   A.    86; 


Ruppert  V.  Frauenknecht,  146  111.  A 
397;  Abbott  v.  Scotten.  127  111.  A  58; 
Robinson  v.  Holmes,  76  111.  A  20J; 
Hume  v.  Brower,  26  111.  A.  130;  Tap- 
scott  v.  MoVey,  83  N.  J.  L.  747.  85  A 
348  raff  82  N.  J.  L.  86.  81  A  348]; 
People's  Bank,  etc.,  Co.  v.  Weidlnger. 
73  N.  J.  L.  438,  64  A  179;  Chambers 
V.  Philadelphia  Pickling  Co..  79 
N.  J.  L.   1,  76  A  169. 

[a]  The  coiitnMit  nmat,  Iiowvvo, 
have  %«aa  mada  for  •th»  1>«wat  of 

flalatur.— Harms  v.  McCormick.  132 
11.  104.  22  NE  611;  Styles  v.  F.  R. 
Long  Co.,  70  N.  J.  L.  SOI.  57  A  443. 
See  supra  i  817. 

46.  Union  City  Realty,  etc..  Co.  ▼. 
Wright.  145  Ga.  730.  89  SE  822: 
Davis  V.  Dunn,  121  Mo.  A.-  490.  97  SW 
228;  Crone  v.  Dexter.  68  Mo.  A.  12S; 
Electric  Appliance  Co.  v.  U.  S.  Fi- 
delity, etc..  Co..  110  Wis.  484.  85  NW 
648,  53  LRA  609. 

46.  Iowa. — Gould  v.  Gunn.  161 
Iowa  166,  140  NW  380;  Runkle  v. 
Kettering.    127   Iowa   6,    102  NW  142. 

Mass. — ^Kingsbury  v.  Ellis,  4  Cush. 
578. 

Minn — JeSarao.n  v.  Asch,  53  Minn. 
446,  56  NW  604,  39  AmSR  618,  !5 
LRA  267;  Union  Railway  Storage  Co. 
y.  McDermott,  63  Minn.  407,  55  NW 
606. 

Mo.— Thornton  v.  Smith,  7  Mo.  8t; 
Armstrong  v.  School  Diat.  No.  3.  28 
Mo.  A.   169. 

Mont. — McDonald  v.  American  Nat. 
Bank,  25  Mont.  466.  66  P  896  (hold- 
ing that  Civ.  Code  |  2103  does  not 
apply  to  executory  contracts  without 
consideration). 

N.  J.— People's  Bank,  etc..  Co.  t. 
Weldlnger    73  N.  J.  L.  433,  64  A  179. 

N.  Y. — Sing  Sing  First  Nat.  Bank 
v.  Chalmers,  89  Hun  468  [rev  on 
other  grounds  24  NE  848  mem]; 
Klot«  v.  Klots,  20  Misc.  862,  46  NTS 
266. 

N.  D. — ^McArthttr  v.  Dryden,  4 
N.  D.  438.  71  NW  126.  "•^'"™' 

Okl.— Eastman  Land,  etc,  Co.  t. 
Long-Bell  Lumber  Co.,  SO  OU.  SS(, 
120  P  276. 

[a]  gnlHotswcy  ot  eoaaUUmtioa^ 
(1)  Such  a  promise  is  based  on  t 
sufficient  consideration  when,  pur- 
suant to  it  the  promisor  has  re- 
ceived possession  of  a  stock  of  gooda 
from  his  copartner  and  has  assumed 
the  partnership  debts.  Staver  Cat- 
rlage  Co.  v.  Jones,  32  Okl.  713,  lil 
?,  148.  (2)  A  materialman's  right  to 
nle  a  lien  against  a  wife's  propertr 
for  materials  furnished  her  husband. 
?;"$.,¥***  i"  buildings  thereoa  Is  x 
liability  of  the  wife,  giving  her  an 
interest  in  having  the  indebtedness 
paid,  so  as  to  support  an  agreement 
by  her  grantee  who  received  war- 
ranty deed,  with  a  covenant  against 
encumbrances,  to  pay  the  material- 
man's claim;  and  the  latter  may  en- 
force the  agreement  against  the 
frrantee,  although  he  did  not  file  a 
len,  and  the  time  for  doing  so  has 
long  since  expired.  Kurd  v.  Wing. 
98  App.  Dlv.  62.  86  NTS  907. 

«r.  Klltake  V.  Smith.  46  Ind.  .\. 
26,  91   NB  748. 

4B.  Western  Union  Tel.  Co..  t. 
Douglass,  104  Tex.  66,  133  SW,'  t" 
[aft  (Civ.  A.)  124  SW  488]. 


For  latsr  oaass,  Aavslopnirata  and  ehaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nu4nb^ 
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[i  820]  dd.  Fftilnn  of  Chnunderation  and  BeadB- 
aion  of  Oontract.  To  a  suit  by  a  third  person  on 
a  contract  made  for  hia  benefit,  a  failuxe  of  oon- 
sideration/*  or  a  reaeission  of  the  contract  by  the 
parties  thereto,"'  before  the  acceptance  by  pkuntiff 
of  the  stipulation  in  his  favor,  is  a  defense  i''^  but 
it  has  been  held  that  after  such  acceptance  Jsy  the 
beneficiary  the  parties  to  the  contract  cannot  re- 
scind it." 

[i  821]  2.  Parties  against  Whom'  Contracts  May 
Be  Enforced — a.  In  OoieraL  As  a  general  rule  an 
action  on  a  contract  cannot  be  maintained  against 
a  person  who  is  not  a  party  to  it,^  especially  where 
it  is  under  seal.'*  Thus  an  agreement  between  per- 
sons by  which  one  agrees  to  sell  goods  to  the  other, 
taking  the  notes  of  a  third  person  in  payment,  does 
not  bind  such  third  person  to  give  the  notes,  even 
though  he  may  know  of  the  agreement."  So  also 
if  a  person  employs  another  to  do  work  for  him 
he  is  not  liable  to  an  action  for  services  performed 
in  the  work  by  a  third  person  under  a  contract  be- 
tween such  third  person  and  the  employee,"*  nor 
for  materials  furnished  by  a  third  person  under  a 
contract  with  the  employee,*'  unless  the  third  per- 
son proves  a  new  contract,  express  or  implied,  with 


himself."*  A  creditor  eannot  sue  the  debtor  of  his 
debtor,""  nor  ean  one  by  paying  another's  debt  g^ve 
himself  a  right  of  action  against  the  debtor.^  The 
incidental  duties  arising  out  of  a  oontract  are,  like 
the  contract  obligations,  binding  on  the  contracting 
parties,  but  not  on  persons  who  are  strangers  to  the 
contract."  Further,  persons  not  bound  by  a  «Jon- 
tract  are  not  liable  for  damages  on  its  breach,  al- 
though they  have  aided  or  abetted  the  party  in  its 
violation." 

Where  contracts  are  evidently  part  of  the  same 
transaction,  a  person  who  becomes  a  party  to  one 
of  such  contracts  which  provides  for  the  other  is 
bound  by  the  terms  of  both." 

[i  822]  b.  Assignees  and  Bepresentatires.  The 
parties  to  a  oontract,  except  in  a  limited  class  of 
agreements,  such  as  those  for  personal  services  and 
the  like,  are  presumed  to  have  intended  to  bind 
their  assignees  and  legal  representatives  as  well  as 
themselves,'*  and  hence  a  party  to  the  contract  has 
the  same  right  to  enforce  it  against  such  third  per- 
sons as  he  has  to  enforce  it  against  the  other  party 
to  it." 

[i  823]  e.  Principals  and  Agents.    A  principal  is 


]>•<•■«••  ■CKlask  tUzd  pMcsoa  see 

supra  I  79*. 

40.  Union  City  Realty,  etc.,  Co.  t. 
WrlKht,  145  Qa.  7*0,  «9  SS  822. 

50.  Union  City  Realty,  etc.,  Co.  t. 
WrlKht.  145  Oa.  730,  89  SE  822. 

51.  Union  City  Realty,  etc.,  Co.  v. 
Wright.  146  Oa.  710,  89  SB  822:  Run- 
kle  V.  Ketterlns.  127  Iowa  6,  102  NW 
142;  Armour  v.  Shellenberser,  19  Pa. 
Co.  489.  See  supra  i  626. 

52.  See  supra  i  626. 

63.  U.  a. — Patton  Paint  Co.  v. 
Lloyd,  166  Fed.  770.  84  CCA  860. 

Ala. — ^Alabama  Great  Southern  R. 
Co.  V.  Moore,  109  Ala.  393,  19  S  804; 
Cowley   V.    Shelby,    71    Ala.    122. 

Cal. — Purltas  Laundry  Co.  ▼. 
areen.  15  Cal.  A.  664,  116  P  660. 

Colo. — Crawford  v.  Brown,  21  Colo. 
272.   40  P  692. 

Ga. — Carr  v.  Louisville,  etc.,  R.  Co., 
141  Ga.  219,  80  SB  716;  Mitchell  v. 
ailTord,  133  Ga.  823,  67  SB  197;  Bunt- 
ing V.  Dobson,  126  Ga.  447,  54  SB 
102 ;  Cobb  v.  C.  Everett  Clark  Co.,  118 
Ga.    483,    45   SE  S»5. 

Hawaii. — Remington  Typewriter 
Co..  Inc.  V.  KelloKg,  19  Hawaii  686. 

III. — Slimmer  v.  Doliiver  Sav. 
Bank,  196  III.  A.  84;  Baker  v.  Meyer, 
163  111.  A.  891;  Saul  v.  Busenbark, 
106  111.  A.  106;  Derlckson  v.  Krause, 
4  111.  A.  607. 

Ind. — BvansvlUe,  etc..  Tract.  Co. 
V.  EvansviUe  Belt  R.  Co.,  44  Ind.  A. 
155.   87  NB  21. 

Iowa. — Stead  v.  Sampson,  156  NW 
978. 

Ky. — Holandsworth  v.  Com.,  11 
Bush  617;  DiUion  V.  Crook.  11  Bush 
82L 

La. — ^WlKsin  v.  Flower,  6  Rob.  406. 

Mass. — Perry  v.  Hayes,  216  Mass. 
296.  102  NB  818:  New  England 
Dredging  Co.  v.  Rockport  Granite  Co., 
149  Mass.  381,  21  NE  947;  Boston  Ice 
Co.  v.  Potter.  123  Mass.  28,  25  AmR 
9;  Carter  v.  Gault,  13  Pick.  631. 

Minn. — BoUes  v.  Carli,  12  Minn. 
113. 

Mo. — Schuster  v.  Kansas  City,  etc., 
R.  Co.,  60  Mo.  290;  Lemon  v.  whee- 
ler,  96  Ho.  A.  651,  70  SW  924. 

Nev. — Stonedfer  v.  Yellow  Jack- 
et Silver  Mln.  Co.,  8  Nev.  38. 

N.  H. — Howland  v.  Gates,  62  N. 
H.  29*. 

N.  J. — Lehigh  Coal,  etc,  Co.  v. 
Central  R.  Co.,  41  N.  J.  Eq.  167.  3  A 
114  (rev  on  other  grounds  43  N.  J. 
£ki.  669,  12  A  188]. 

N.  T.— Fitch  v.  Dederlck.  37  N.  T. 
226;  Spencer  v.  Huntington,  100  App. 
Div.  463,  91  NTS  661  (aff  183  N.  Y. 
606  mem.  76  NB  1109  mem];  Maloney 
V.  Irofiuois  Brewing  Co.,  63  App.  Dir. 


464,  71  NYS  1098  frev  on  other 
grounds  173  N.  T.  808,  66  NB  19]; 
Wells  V.  Williams,  39  Barb.  667:  Al- 
bany Homeopathic  Hospital  v.  Chal- 
mers, 94  Misc.  600,  157  NYS  1000; 
Cozzens  v.  American  General  Engi- 
neering Co.,  <S  Misc.  393,  106  NYS 
648. 

N.  C. — Clayton  v.  Newton  Academy, 
96  N.  C.   298. 

Okl. — Guss  V.  Federal  Trust  Co.,  19 
Okl.  138.  91  P  1046;  Boston,  etc..  Cat- 
tle Loan  Co.  v.  Dickson,  11  Okl.  680, 
69  P  889. 

Pa. — Wolff  v.  Wilson,  28  Pa.  Super. 
611;  Oarst  v.  Wissler,.  21  Pa.  Super. 
632;  Norris  v.  Maltland.  9  Phlla.  7. 

Tex. — Ragley  v.  Oodley,    (Civ.  A) 

90  SW  66. 

Wash. — Mclntyre  v.  Johnson,  66 
Wash.  567,  120  P  92. 

W.  Va. — Crumllsh  v.  Central  Impr. 
Co.,  38  W.  Va.  390.  18  SE  456,  45  Am 
SR  872,  23  LRA  120. 

Wis. — Rossman  v.  Townsend,  17 
Wis.  96.  84  AmD  788. 

Eng. — Durnford  v.  Messiter,  6  M. 
ft  S.  446,  106  Reprint  1114;  Schmallng 
v.  Thomllnson,  6  Taunt.  147,  1  ECL 
649,  128  Reprint  989. 

Can, — Porter  v.  Pel  ton,  83  Can.  8. 
C.  449,  23  CanLTOccNotes,  213;  Reg. 
V.  MacLean,  8  Can.  S.  C.  210. 

Ont. — ^Bennett  v.  Stodgell,  36  Ont 
L.  45,  9  OntWN  174,  464;  Standing  v. 
London  Gas  Co.,  21  U.  C.  Q.  B.  209. 

Acttam  aMlnst  asw  ooxporattoa  oa 
TCozraalsanoB  or  eoBsoUdatloa  see 
Corporations  (10  Cyc  287,  312]. 

[a]  On*  w>t  a  pwr^  on  ths  fao*  of 
tlM  oontnMt  is  not  Uable,  although 
he  signed  it.  Javier  v.  Suico,  6  Phil- 
ippine 484. 

64.    Esper  y.  Miller,  181  Mich.  334, 

91  NW  613;  O'Grady  v.  Howe,  etc., 
Co..   166  App.   Dlv.    552.    162   NYS   79. 

55.  Howland  v.  Gates.  62  N.  H. 
293:  Fitch  v.  Dederlck,  37  N.  Y.  226. 

56.  U.  S. — Baltzer  v.  Raleigh,  etc.. 
Air  Line  R.  Co.,  116  U.  S.  634.  6  SCt 
216,  29  L.  ed.  605;  U.  S.  v.  DrlscoU, 
96  U.  S.  421,  24  L.  ed.  847;  Holly  Mfg. 
Co.  V.  New  Chester  Water  Co.,  48 
Fed.  879  [aff  63  Fed.  19.  3  CCA  899 
(app  dism  145  U.  S.  648.  12  SCt  986. 
36  L.  ed.  866)]. 

Ala. — HuntsviUe  Belt  Line,  etc.,  R. 
Co.  V.  Corpening.  97  Ala.  681,  12  S 
296. 

HI.— Campbell  v.  Day,  90  HI.  363; 
Stull  V.  Hance,  62  111.  52;  Fender  v. 
Kelly,  68  III.  A.  283. 

Ind. — Lake  Erie,  etc.'R.  Co.  v.  Eck- 
ler,  13  Ind.  67;  Floyd  y.  Indianapolis, 
etc.,  R.  Co.,  8  Ind.  469;  Ferguson  v. 
Despo,  8  Ind.  A.  623.  34  NE  675. 

Iowa. — Citlsens'      Electric      Light, 


etc..  Co.  T.  Van  Lent,  103  NW  796. 

N.  Y. — McCluskey  v.  CromwMI,  11 
N.  Y.  693;  Ruflalo  Cement  Co.  v.  Mc- 
Naughton,  90  Hun  74,  36  NYS  468 
[aff  156  N.  Y.  702  mem,  61  NB  1089 
mem];  O'Neil  v.  Hudson  Valley  Ice 
Co.,  74  Hun  163,  26  NYS  698;  Hurd 
V.  Johnson  Park  In  v.  Co.,  18  Miss. 
648,  84  NYS  916. 

Pa. — Mundorff  v.  Kllbuck  Tp.,  4 
Pennyp.  108. 

Tex. — Strohl  v.  Pinkerton,  1  Te«. 
A.  Civ.  Cas.  I  470;  International,  ete., 
R  Co.  v.  Hutchins,  1  Tex.  A.  Civ.  Caa. 
i   303. 

67.  Peers  v.  School  Dist.  No.  t. 
Bd.  of  Education,  72  111.  60S;  Brown 
V.  Morgan,  16  N.  Y.  Super.  486;  Hut- 
ton  v.  Gordon,  2  Misc.  M7,  28  NYS 
770. 

56.  Lumaghl  v.  Neuber,  67  III.  ffiO; 
Mcintosh  V.  Clannon,  18  La.  4t>: 
Price  V.  Garland,  3  N.  M.  286,  S  P 
472;  Chapman  v.  Pittsburgh,  etc^'R. 
Co..  18  W.  Va.  184. 

6».  King  of  Spain  v.  Oliver,  14  K. 
Cas.  No.  7.813,  Pet.  C.  C.  276;'Flno 
V.  Steffan,  79  Cal.  230,  21  P  784;.  Var- 
nell  y.  McGlnnis,  72  111.  446:  Gales  V. 
Penny,  9  Mart.  N.  B.  (La.)  812. 

60.  Hawaii. — Macfarlane  v.  QIU 
more,  1  Hawaii  71. 

Me. — Brown  v.  (%esteTville,  88  Me. 
241. 

Md. — Hearn  v.  CuUlni  64  Md.  888. 

Pa. — Stouffer  v.  Beetem,  18  Pa."  Op, 
606. 

Bng. — Durnford  v.  Messiter,  S  IE.  4c 
3.  446,  106  Reprint  1114. 

61.  Cobb  V.  C.  Everett  Clarfc  Co.: 
118  Ga.  483,   45   SE  805.  ■•         ^ 

[a]  Thus,  where  the  owner  df  a 
building  entered  Into  a  contract  Irtth 
an  adjoining  owner,  allowing  htm'  to 
enter  on  his  premises  and  remove  t)ia 
wall  to  his  building,  for  the  purpoae 
of  erecting  a  new  building  on  the 
adjoining  lot,  and  the  work  was  done 
in  a  careless  manner,  resulting  in- 
injury  to  his  building,  no  right  of 
action  for  such  negligence-  wtodld 
arise  against  person  employed  by 
such  adjoining  owner  to  do  the  itoxi, 
Cobb  V.  C.  Everett  Clark  (3o.,  118  Q»i- 
483.  46  SB  306.  '  • 

aa.  Gallup  Electric  Light  Co;  r.' 
Pacific  Impr.  Co.,  16  N.  M.  86,  118  P 
848. 

63.  Male  v.  Lafferty,  105  Fed.  8(4. 

64.  Kernochan  v.  Murray,  111  TJ. 
Y.  306,  18  NE  868,  7  AmSR  744,  2 
LRA  183. 

66.  Johnson  v.  Walker,  25  Ark.' 
196;  In  re  Mcintosh,  (Iowa)  159  NW 
223;  Michigan  Cent.  R.  Co.  r'.  Chi-' 
cago.  etc.,  R.  Co.,  182  Mich.  324,  93 
NW    882;    Canadian    Pac.    R.    Qo.    v. 
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bound  by  the  contract  of  his  agent  within  his  au- 
thority, even  though  he  is  not  named  in  the  contract 
or  his  interest  disclosed." 

H  824]  d.  Batiflcatioii.by  Receipt  <rf  Benefltg. 
If  with  a  full  knowledge  of  all  the  facts  a  person 
ratifies  an  agreement  which  another  person  has  im- 
prol[>erly  made  concerning  the  property  of  the  per- 
son ratifying  it,  he  thereby  makes  himself  a  party 
to  it.  He  is  in  precisely  the  same  position  in  this 
respect  as  if  the  original  agreement  had  been  made 
with  him."  And  it  has  been  held  that  one  whO| 
knowingly  accepts  the  benefits  intended  as  the  con- 
sideration coming  to  him  under  a  contract  volun- 
tarily made  by  another  in  his  behalf  becomes  bound 
by  reason  of  such  acceptance  to  perform  his  part  of 
^e  contract." 

[$  825]  e.  Oomtract  May  Lnpose  Duty  on  Third 
Penuma.  While  a  contract  cannot  impose  any  con- 
tractual obligation  on  one  not  a  party  to  it,  it  may 
impose  a  duty  on  third  persons  not  to  interfere 
with  its  due  performance.  It  seems  to  be  well  set- 
tled that,  where  there  is  an  express  contract  of 
service  for  a  definite  period  of  time,  a  person  who 


induces  either  the  servant  or  the  master  to  break 
it  is  liable  to  an  action:  and  some  courts  apply  the 
rule  to  other -contracts.* 

[i  826]  T.  Pleading— 1.  In  OenenL  The  rules 
applicable  to  civil  actions  generally  govern  the  form 
and  sufSeiency  of  the  pleadings  in  actions  on  eon- 
tract,^"  as,  for  example,  the  subject  matter  of  the 
allegations  generally,"  the  form  of  the  allegations,^' 
the  construction  to  be  given  them"  and  their  effect 
as  admissions."  The  pleadings  in  particular  forms 
of  action  on  contract  are  discussed  in  the  specific 
titles  relating  thereto.^^  So  also  pleadings  in  ac- 
tions on  particular  classes  of  contracts  or  by  or 
against  persons  in  a- particular  status  or  capacity 
are  treated  in  specific  titles  relating  thereto." 

[$  827]  2.  Declaration,  Oomplaintt  or  Petition'^— 
a.  Oeneral  Seqnlsites.  A  declaration,  complaint,  or 
petition  which  shows  the  making  of  a  contract  be- 
tween plaintiff  and  defendant,  and  its  violation  by 
defendant,  and  which  alleges  the  amonnt  of  dam- 
ages resulting  to  plaintiff  from  the'  breach,  eontains 
the  essential  elements  of  a  good  cause  of  action  ex 
contractu.^"     The  facts  and  circumstances  on  which 


Weatem  Union  Tel.  Co.,  17  Can.  S.  C. 
161. 

VastiM  Itw  wlrnmMt  see  Asslgn- 
mento'll  168,  IM,  808. 

IPaitlMi  utUac  Aamth.  of  party  see 
Bxecutors  and  Administrators  [18 
Cyc  405  et  seq  9451. 

ae.    See  Agency  If  614-Hl. 

07.  U.  S. — Drakely  v.  Qngg,  8 
Wall.  242,  9  L.  ed.  409. 

Colo. — Laclede  Firebrick  Mfg.  Co. 
▼.  Williams,  14  Colo.  87,  88  P  458. 

111. — Cherry  v.  Carthage  College,  (8 
111.  837. 

Ind. — Stucky  t.  Hardy,  IS  Ind.  A. 
19.  41  NB  SOS. 

La. — Bell  V.   Lawson,   12  Rob.  162. 

Mo. — ^Watson  v.  Qross,  112  Mo.  A. 
616.  87  8W  104. 

N.  T. — Morse  v.  Brockett.  67  Barb. 
334;  Sun  Mut  Ins.  Co.  v.  Tallmadge, 
4  Daly  689. 

Or. — Harlow  v.  Oregonlan  Pub.  Co., 
68  Or.  272,  276,  100  P  7  (clt  CycJ. 

Philippine. — Tipton  v.  velasco 
Chua-Chlngco.  6  Philippine  67. 

See  generally  Agency  I  144. 

e&  Stucky  V.  Hardy  16  Ind.  A.  19, 
41  HE  606  (holding  tnikt,  where  one 
contracts  for  the  publication  of  an 
atfvertlsement  which  Is  obviously  In- 
tended for  the  benefit  of  another  as 
lt<dl  aa  himself,  and  such  other 
makes  no  objection  and  receives  the 
benefit  thereof  with  full  knowledge, 
the  latter  Is  liable  to  the  publisher 
for  the  value  of  the  advertisement  to 
him);  Bailey  v.  Rutjes,  86  N.  C.  617; 
Miller  V.  L.and,  etc.,  Co.,  66  N.  C.  603; 
Riddle  State  Bank  v.  Link,  78  Or. 
488,  163  P  1192.  See  also  Avondale 
Marble  Co.  v.  Wiggins,  12  Pa.  Super. 
677  (holding  that  a  contractor,  on 
dismissing  a  subcontractor,  cannot 
claim  the  benefit  of  the  tatter's  con- 
tract with  a  third  person  without  as- 
suming the  burdens  thereof). 

ea.  Murray  v.  La  Follette  Cbal, 
etc,  Co.,  8  Tenn.  Civ.  A.  36,  38  [clt 
Cyc].  See  also  Agency  J  676;  Master 
and  Servant  [26  Cyc  1680  et  seq]; 
Torts  [38  Cyc  601  et  seq]. 

[a)  VlMM  a  ooBtrsot  Is  by  Its 
tMms  or  satUTS  tMrmlnable,  there  is 
no  wrong  In  offering  inducements  to 
«  party  to  terminate  it  in  the  interest 
or  the  person  offering  such  induce- 
ments. J.  I.  Case  Threshing  Mach. 
Co.  V.  Plshcr.  144  Iowa  46,  122  NW 
678. 

See  Pleading  [31  Cyc  11, 
See  Pleading  31  Cyc  47 
See  Pleading  31  Cyc  70 
See  Pleading  31  Cyc  78. 
See  Pleading  (31  Cyc  87] 
See  Assumpsit,  Action  of  6  C. 
J.  p  1878;  Covenant,  Action  of  (11 
Cyc   1029];   Debt,  Action  of  (13  <3yc 


fO. 
Tl. 
72. 
73. 
74. 
VS. 


418];  Money  Lient  [27  Cyc  828]; 
Money  Paid  (87  Cyc  842];  Money  Re- 
ceived [27  Cyc  877];  Use  and  Occupa- 
tion [39  Cyc  866];  Work  and  Labor 
[40  Cyc  2839]. 

Aotloa  on  aoooaBti 
Oenerally  see  Accounts  and  Account- 
ing ti  144-182. 
Book  account  see  Accounts  and  Ac- 
counting I  240. 
Stated  account  see  Accounts  and  Ac- 
counting  II    881-896. 
78.    See  cross  references  supra  p 
234. 

77.  See  generally  Pleading  [81  Cyc 
981. 

78.  U.  8. — Streeper  v.  Victor  Sew- 
ing Mach.  Co.,  112  U.  S.  676,  6  SCt 
327.  28  L.  ed.  862;  Hecker  v.  Fowler, 
2  Wall.  128,  17  L.  ed.  769;  M.  T. 
MoUison  Co.  V.  O'Brien,  188  Fed.  639. 

Ala. — Hart  v.  Steele,  10  S  243;  Sib- 
ley V.  Barclay,  14  Ala.  A.  422,  70  S 
201,  208  (clt  Cyc];  Bellevlew  Ceme- 
tery Co.  V.  Faulks,  C  Ala.  A.  137,  60 
S  461. 

Arts. — ^Wadln  v.  Csucska,  IS  Arls. 
371,    148    P   491. 

Ark.— Wilkes  v.  Stacy,  118  Ark. 
666,  169  SW  796. 

Cal. — Dunton  v.  NUes,  96  Cal.  494. 
30  P  762;  Mann  v.  HIgglns,  88  Cal. 
66,  28  P  206;  Barber  v.  Casalls,  80 
Cal.  92:  Sprague  v.  Hart,  11  Cal.  A. 
782,  106  P  690;  Diamond  Coal  Co.  v. 
Cook,  6  C:al.  Unrep.  Cas.  446.  61  P  678. 

Conn. — ^Lambert  v.  Sanford,  65 
Conn.  487.  12  A  619. 

Ga.— Southern  Granite  Co.  v.  Vena- 
ble,  181  Oa.  599,  68  SB  1088;  Roberts 
V.  Glass,  112  Oa.  466,  87  SB  704; 
Casey,  etc.,  Mfg.  Co.  y.  Dalton  Ice 
Co.,  94  Qa.  407,  20  SB  383;  Mann  v. 
Bowen,  86  Ga.  616,  11  SB  862:  Brant- 
ley v.  Mayo,  86  Oa.  606,  11  SB  864. 

Ind. — O^Neal  v.  Hines,  146  Ind.  88, 
43  NB  946;  Boyce  v.  Brady,  61  Ind. 
432;  Lines  v.  Wilson,  40  Ind.  Ill; 
Scobey  v.  Plnton,  39  Ind.  276;  Wolf 
V.  Schofleld,  38  Ind.  175;  Jewett  v. 
Sidons,  9  Ind.  466;  Moore  y.  Wabash, 
etc..  Canal,  7  Ind.  462;  Guynn  v. 
Daugherty,  53  Ind.  A.  598,  102  NB 
147:  Smith  v.  Miami  County,  6  Ind. 
A.  153,  33  NB  248-  Webster  v.  Smith. 
4  Ind.  A.  44,  30  NB  139. 

Iowa. — Wallace  v.  Ryan,  93  Iowa 
116.  61  NW  395. 

Kan. — Gilbert  v.  Qrubel,  82  Kan. 
476.  108  P  798;  Myer  v.  Moon.  46  Kan. 
580.  26  P  40;  Light  v.  Powers,  IS 
Kan.  96. 

Ky. — Asher  v.  Stacey,  66  SW  608. 
23  KyL  1686;  Adkins  V.  Cracroft.  6 
KyL  687;  Crittenden  County  v.  Con- 
ger, 3  KyL  618,  11  Ky.  Op.  486;  Qard 
y.  Greer.  3  Ky.  Op.  98. 

La.— Miller  v.  Kline,  108  La.  81,  82 


S  197. 

Me. — Bean  v.  Ayers,  69  Me.  122. 

Mass. — Commonwealth  Trust  Co.  v. 
Coveney,  800  Mass.  879.  86  NE  895; 
Parker  v.  Russell,  188  Mass.  74. 

Minn. — Wessel  v.  Wessel  Mfg.  Co., 
106  Minn.  66,  118  NW  157;  Deertng  v. 
Johnson,  86  Minn.  172,  90  NW  363: 
Lathrop  v.  O'Brien,  44  Minn.  16,  4( 
NW  147. 

Miss. — Stokes-Bvans  Co.,  Iitd.  v. 
Clay  CJounty  Cotton  Oil  Co.,  88  S 
288. 

Mo. — Laclede  Power  Co.  v.  Nash- 
Smith  Tea,  etc.,  Co.,  86  Mo.  A.  821. 

Nebr. — Bryant  v.  Barton,  88  Nebr. 
618,  49  NW  831-  Lewis  v.  Owen.  26 
Nebr.  156,  42  NW  286;  Davenport  v. 
Jennings,  26  Nebr.  87,  40  NW  962; 
Kellsy  V.  Peterson.  9  Nebr.  76,  2  NW 
346. 

N.  J. — ^Van  Schoick  v.  Van  Scholck, 
76  N.  J.  L.  848,  69  A  1080. 

N.  T.— Austin  y.  Rawdon.  44  N.  T. 
68;  Sims  T.  Farson.  167  App.  Div.  88, 

141  NTS  673;  Price  v.  Walker,  138 
App.  Div.  85,  182  NTS  493;  Crook  v. 
Scott,  65  App.  Div.  139,  72  NTS  511 
faff  174  N.  T.  520,  66  NB  11061:  Ran- 
dolph y.  Murray,  78  Hun  672,  26  NTS 
182;  Rowley  v.  Swift,  67  Hun  96,  22 
NTS  86;  Mlohel  v.  Colegrove,  61  N. 
T.  Super.  876,  19  NTS  716:  Klelnman 
y.  Auerbach,  82  Misc.  486,  148  NTS 
1088;  Vanderbeek  v.  Hemmel.  26 
Misc.  899,  64  NTS  668. 

N.  C. — Fagg  v.  Southern  Bldg..  etc 
Assoc.,  113  N.  C.  864,  18  SB  665. 

Oh. — Nott  y.  Johnson,  7  Oh.  SL  270. 

Or. — Colgan  v.  Farmers',  etc.  Bank, 
58  Or.  489,  106  P  1184,  114  P  460.  117 
P  807;  David  v.  Moore,  46  Or.  14i  79 
P  416. 

Porto  Rico. — ^Zeppenfeldt  v.  Oom- 
pagnle  des  Sucrerles  de  Porto  Rico. 
15  Porto  Rico  11  (settlna  out  conl- 
plaint  In  full). 

Tex. — Texas,  etc.,  R.  Co.  v.  Ross,  62 
Tex.  447;  Qreen  v.  Gregory,  (Civ.  A.) 

142  SW  999;  Belcher  v.  Schmidt.  «2 
Tex.  Civ.  A.  411,  132  SW  888;  Arkan- 
sas Constr.  0>.  V.  Eiugeno.  10  Tex. 
Civ.  A.  601,  50  SW  786;  Bevtlle  v. 
Rush,  (Civ.  A.)  25  SW  1022;  Gribble 
v.  Harry.  2  Tex.  A.  Civ.  Ota.  i  798. 

Utah. — Soule  v.  Weatherby.  39 
Utah  580,  118  P  838.  AnnCaslOlSE  76; 
Musser  v.  Meears,  8  Utah  867.  81  P 
986. 

Va. — Payne  v.  Grant,  81  Va.  164; 
Clark  V.  Franklin,  7  Leigh  (84  Va.)  1. 

Wash. — Smith  Sand,  etc,  O).  v. 
Corbin,  76  Wash.  636.  136  P  472; 
Palmer  v.  Clark,  52  Wash.  845,  100  P 
749;  Johnson  v.  San  Juan  Fish,  etc^ 
Co.,  31  Wash.  238.  71  P  787:  Hannav. 
Savage,  7  Wash.  414,  36  P  127.  36  F 
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an  implied  agreement  rests  need  not  be  pieced." 
Plaintiff  should  allege  elearly  what  was  agreed  to 
be  done,  what  has  been  done,  and  what  has  been 
omitted,  together  with  the  damages  resulting  from 
the  omission.*" 

Stating  eltmenta  of  tort  action.  The  fact  that 
the  petition  contains  allegations  which  may  state  a 
cause  of  action  for  tort  will  not  render  it  demur- 
rable, where  it  states  a  good  cause  of  action  for 
breach  of  contract.'^  So,  where  the  facts  showing 
a  contract  and  the  breach  thereof  are  pleaded,  the 
complaint  is  not  vitiated  by  superfluous  charges  of 
fraud.'* 

[i  828]  b.  Deatoiption  and  Avennent*  ••  to  Par- 
ties. Where  plaintiff  sues  in  the  capacity  and  under 
the  description  in  which  he  signs  the  contract,  de- 
fendant cannot  object- that  plaintiff  is  not  suffi- 
ciently described  ;**  and  an  objection  that  the  com- 
plaint does  not  clearly  show  that  plaintiff  and  the 
person  in  whose  name  the  contract  is  entered  into 
are  identical  cannot  be  first  urged  after  answering 
to  the  merits.**  But  where  the  contract  is  under 
seal  and  it  does  not  appear  from  the  contract  or 


from  the  allegations  of  the  pleader  that  plaintiff 
was  a  party  thereto,  or  that  it  was  made  for  his 
benefit  or  on  his  behalf,  the  declaration  is  demur- 
rable;** and  the  same  is  true  of  a  petition  on  a  pur- 
ported written  contract  which  fails  to  show  that 
plaintiff  was  a  party  thereto.**  Where  the  contract 
does  not  on  its  face  purport  to  bind  defendant, 
plaintiff  must  allege  facts  showing  that  it  was  exe- 
euted  by,  or  is  the  obligation  of,  defendant.*' 

Action  by  third  pencil.  Where  a  person  sues  <m 
a  contract  to  which  he  is  not  a  party,  but  which  he 
alleges  has  been  made  for  his  benefit,  he  must  set 
forui  facts  clearly  showing  the  existence  of  his  right 
to  sue.** 

Joint  liaUlity.  Where  a  recovery  is  sought 
against  several  persons,  it  must  appear  on  the  faee 
of  the  declaration  that  each  defendant  is  bound  by 
the  entire  contract  set  forth.** 

[i  829]  c.  AUagaition  or  SUtammt  of  Oontraet 
or  Pranise — (1)  In  GeneraL  In  declaring  on  a 
contract,  the  declaration,,  complaint,  or  petition  must 
show  a  binding  agreement  between  the  parties,*"  and 
must  state  facts  to  show  that  defendant  is  under  a 


■Wla Slxta    V.    Ontonagon    Valley 

Land  Co..  148  Wla.  186.  184  NW  841: 
Little  T.  Staples.  »g  Wis.  844.  78  NW 
tS3;  Waterman  v.  Waterman,  81  Wis. 
17.  50  NW  668. 

Wyo. — ^Demple  v.  CMtoU.  Jl  Wyo. 
447.  ISS  P  187;  186  P  117. 

Man. — ^Veltcb  ▼.  McLennan,  8  Man. 
888. 

[a]  Othsrwlaa  uprMsad — (1)  A 
complaint  alleclng  a  valid  contract, 
a  readiness  to  perform  on  plaintiff's 
part,  a  demand  on  defendant  for  per- 
formance, tbe  tatter's  refusal,  and 
daroases  resultlna  therefrom.  Is  suffi- 
cient aa  acalnst  demurrer.  Manny  v. 
Burke.  174  App.  Dlv.  664.  160  NTS 
87».  (8)  A  petition  which  Is  suffl- 
cJently  explicit  to  raise  an  Issue  of 
fact  on  which  plaintiff  would  be  en- 
titled to  recover  is  not  demurrable. 
Thompson  v.  £>e  Long,  40  Okl.  718. 
140  P  481. 

[b]  OoBcls*  ■tataiiMat.^-A  com- 
plaint for  damatres  for  breach  of  con- 
tract need  contain  only  a  concise 
statement  of  facts  constituting  the 
cause  of  sctlon.  Wadln  v.  Cxucxka. 
1<  Arls.  871,  146  P  491. 

[c]  Bamaces  ■v«talasd<— A  com- 
plaint aUesins  that  plaintiffs  con- 
tracted with  defendant  to  buy  jointly 
an  insolvent's  Hxtures  and  stock  at 
public  sale,  and  that,  after  making 
financial  ajrangementa  which  were 
necessarf  for  them  to  care  for  their 
half  of  the  price,  they  were  advised 
by  defendant  at  the  last  moment, 
when  they  were  not  able  to  take  care 
of  themselves,  that  defendant  would 
not  perform  its  part  of  the  agree- 
ment and  furnish  Its  half  of  the 
price,  sufficiently  alleged,  as  against 
a  demurrer  ore.tenus.  that  plaintiffs 
sustained  damage.  Stack  v.  Roth 
Bros.  Co.,  168  Wis.  281,  166  NW  148. 

TBl  Underwood  v.  New  Netherland 
Bank,  160  NTS  487. 

80.  U.  S. — Woodward  v.  Oould,  27 
Fed.  182. 

Ala.-^Martin  v.  Woodall,  1  Stew.  & 
P.  244. 

111.— Best  V.  Hunter,  183  111.  A.  206. 

Ky.— Miles  v.  Miller,  12  Bush  134. 

Ho. — Brewer  v.  Swartx.  94  Mo.  A. 
892.  68  SW  868. 

N.  Y. — Gauae  v.  Commonwealth 
Trust  Co.,  100  App.  Div.  427.  91  NTS 
847  [rev  44  Misc.  46,  89  NTS  723]; 
Nlebuhr  v.  Sonn.  29  App.  Div.  360.  51 
NTS  692:  Collins  v.  American  News 
Co.,  84  Misc.  866,  69  NTS  638  [aff  68 
App.  Div.  689  mem,  74  NTS  1128 
meml. 

[a]  Otberwia*  ■zpranwd.— (1)  To 
state  a  cause  of  action  ex  contractu, 
the  complaint  must  disclose  a  valid 
agreement,  a  right  In  plaintiff,  and 
a  breach  1^  defendant.   A.  H.  Averill 


Mach.  Co.  V.  Bala  BO  Mont  <12,  148 
F  884.  <8>  The  petition  in  an  action 
for  breach  of  contract  diould  dis- 
close the  terms  of  the  contract,  the 
manner  of  Its  breach,  the  injuries 
therefrom,  and  how, they  were  caused 
thereby.  Harrell  v.  Southern  R.  Co., 
14  Ga.  A.  451,  81  SB  884. 

[b]  A  fsiisnl  daanxnr  will  fee 
snatalaed,  where  a  contract  is  void 
on  its  face  for  Indeflniteness  and  does 
not  purport  to  be  signed  by  defend- 
ant or  any  one  for  It.  Carr  v.  Louis- 
ville, etc,  R.  Co.,  141  Qa.  219,  80  SB 
716. 

[c]  Owtloaal  pcomlae  m  to  um- 
dlnm  or  nagrmeat. — A  contract  to 
convey  "flfty  thousand  dollars"  In 
bonds  Is  held  to  be  a  promise  to  pay 
money,  with  an  option  to  pay  In 
bonds,  and  recovery  could  be  had 
without  alleging  or  proving  the  value 
of  the  bonds.  Beckwith  v.  Sheldon. 
168  Cal.  742,  146  P  97,  AnnCa8l916A 
968. 

[d]  Tatna  of  part  petfomaiioa^— 
A  complaint  on  an  express  contract, 
which  alleged  that  defendant  refused 
to  permit  part  of  the  work  to  he 
done,  but  did  not  allege  the  reason- 
able value  of  the  work  done  by  plain- 
tiff, is  insafllclent.  Leutheuser  v. 
Silent,  33  Cal.  A.  423,  168  P  226. 

AUaffations  of  damaf as  ttnitttOr 
see  Damages  [13  ^c  173]. 

81,  Booth  V.  ETnglert,  106  App. 
Div.  284.  94  NTS  700;  MarUn  v.  A. 
B.  Frank  Co.,  (Tex.  Civ.  A.)  126  SW 
968. 

88.  MInton  V.  F.  G.  Smith  Piano 
Co..  86  App.  (D.  C)  187,  S3  LRANS 
806. 

83.  Eiseley  v.  Taggert,  62  Nebr. 
668.  72  NW  1039. 

84.  Herring-Marvin  Co.  v.  Smithy 
48  Or.  315,  72  P  704.  78  P  340. 

88.  Leon  v.  Kerrlson,  47  Fla.  178, 
S6  S  173. 

88.  Douglass  v.  W.  L.  Williams 
Art  Co..   143   Ga.   846.   85   SB  993. 

87.  Witt  V.  Old  Line  Bankers'  L. 
Ins.  Co.,  89  Nebr.  163,  131  NW  189; 
Hunt  V.  American  Radiator  Co.,  2 
App.  Dlv.  34,  37  NTS  676;  Phillips 
V.  Knight,  20  R.  1.  624,  40  A  762 
(holding  that  a  declaration  ag^ilnst 
K  &  Co.,  on  a  contract  purporting 
to  be  signed  by  "L.,  corresi>ondent 
of  K  &  Co.,"  Is  demurrable,  where 
it  alleges  that  the  contract  was  made 
by  plaintiff  with  K  &  Co.,  but  falls 
to  show  K  &  Co.'s  connection  with 
the  contract,  since  the  words  are 
merely  descriptlo  personse). 

[a]  Petition  heU  ■ufflctent. — ^A  pe- 
tition for  breach  of  contract,  alleg- 
ing that,  while  the  agreement  was 
actually-  made  with  two  specified  de- 
fendants, another  defendant  was  a 
party  thereto,  and,  with  full  knowl- 


edge of  the  agreement  and  the  fraud- 
ulent acts  and  purposes  of  his  co- 
defendants  recited,  lUMiuieBced  in,  and 
ratified  them  and  accepted  the  bepe- 
flts  thereof,  sufficiently  charged  Uie 
other  defendant  with  the  fraud  al- 
leged against  his  codefendants.  Jef 
Chalson  Townslte  Co.  v.  Beaumont 
Sawmill  CV>.,  (Tex.  Civ.  A.)  188  SW 
714. 

88.  Bethlehem  Iron  Co.  v.  Hoad- 
ley,   162  Fed.   785. 

^a]  Beal  party  la  Intaseat,^ 
Where  suit  Is  brought  by  persons 
not  mentioned  in  the  contract,  the 
complaint  should  allege  that  they 
are  the  real  parties  in  interest. 
Prankel  v.   ClarkeT  6   Philippine  849. 

89.  Newark  Bd.  of  Education  v. 
Howard,  65  N.  J.  L.  76.  46  A  S74, 

90.  Ala. — Jones  v.  Powell,  16  Ala. 
824 

da.— Davis  v.  South  Side  Mfg.  Oo., 
110  Qa.  782,  36  SB  228;  Pritchett  v. 
Bartow  County  Inferior  CH.,  46  Ga. 
462;  Barrow  v.  Pennington.  17  Ga.  A. 
481.  87  SB  719. 

Ind.— Mlllet>  v.  Fuller,  21  Ind.  A. 
254,  52  NB  101. 

Iowa. — Shoemaker  v.  Roberts,  103 
Iowa  681,  72  NW  776  (holding  that 
a  newspaper  subscription  contract 
was  notpleaded). 

Ky. — ^Wilson  v.  Wilson.  4  KyL  460. 

Md. — Berry  v.  Harper,  4  Gill  &  J. 
487. 

Minn. — Starkey  v.  Minneapolis,  19 
Minn.  203. 

N.  T.— Sloan  v.  Mitchell,  164  App. 
Dlv.  887,  149  NTS  1016;  McCammon 
v.  Kaiser,  157  App.  Dlv.  619,  142 
NTS  721;  Fulton  v.  Vamey,  117  App. 
Dlv.  572,  102  NTS  608;  Collins  v. 
American  News  Co.,  68  .App.  Dlv.  639, 
'74  NTS  1123  raff  34  Misc.  260,  69 
NTS  638]  (holding  that  a  complaint 
for  breach  of  contract,  which  al- 
leges that  plaintiff  has  a  contract 
with  defendant  which  he  has  always 
performed  on  his  part,  whereby  de- 
fendant was  to  deliver  to  him,  at  an 
agreed  price  and  on  agreed  terms, 
such  newspapers  as  he  might  oi'dcr, 
is  Insufficient  as  a  statement  of  a 
valid,  subsisting  agreement,  as  nei- 
ther the  contract  price  nor  the  terms 
are  stated,  and  It  Is  not  shown  that 
the  contract  was  binding  on  the  other 
party);  Barber  v.  Lane.  60  App.  Dlv. 
87.  89  NTS  739  [rev  83  Misc.  60,  68 
NTS  147];  Lester  v.  Jewett,  12  Barb. 
602  [rev  on  other  grounds  11  N.  T. 
4681:  Realty  Mercantile  CS-edlt  Assoc. 
V.  Menger,  162  NTS  1045;  Whamend 
V.  North  Side  Bd.  of  Trade.  148  NTS 
268. 

Or. — ^Bowen  v.  Emmerson,  3  Or. 
452. 

Pa. — Kinney  v.  Harrison  Mfg.,  etc., 
Co.,  12  Pa.  Super.  601. 
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legal  obligation  or  duty  to  plaintiff.^  Consequently 
there  most  be  an  allegation  that  a  contract  was 
made  between  the  parties  or  a  statement  of  facts  on 
which  a  contract  can  be  predicated.'*  An  averment 
that,  by  reason  of  a  contract,  it  became  the  duty  of 
defendant  to  do  certain  acts  is  insufficient;  the 
facts  from  which  such  duty  arose  must  be  stated.*' 
Where  one  agreement  constitutes  an  inducement  for 
another,  a  party  may  sue  on  the  latter  and  plead  all 
matters  pertinent  to  the  former." 
'  LnpoBSibOity  of  parf  ormance.  Where  the  com- 
plaint shows  on  its  face  that  the  contract  is  im- 
possible of  performance  by  plaintiff,  it  states  no 
causes  of  action."* 

'  [f  830]  (2)  Certainty  of  Statement.  Plaintiff 
must  set  forth  the  subject  matter  of  the  contract 
'wiib  sufficient  certainty  to  make  a  possible  adverse 
judgment  a  bar  to  another  action.**  All  parts  of 
the  contract  counted  on  which  are  material  for  the 
purpose  of  enabling  the  court  to  form  a  just  idea  of 
what' the  contract  actually  was,  or  which  are  neces- 
8<tfy  for  the  purpose  of  furnishing  a  basis  for  the 
assessment  of  damages,  must  be  stated  with  cer- 
tainty »nd  precision,"  and  it  will  not  do  to  set 
forth  the  evidence  of  the  contract  instead  of  the 
contract  itself."*  A  chief  object  of  formal  written 
pleadings  is  to  apprise  the  opposite  party  of  the 


n.  U.  S.^Porter  v.  Blair,  88  Fed. 
104. 

jMv— McEwen  v.  Hoffman,  48  Ind. 
A.  268,  85  NE  364. 

Mo. — Brewer  v.  Swarti,  84  Mo.  A. 
382?  68  SW  362;  Reed  T.  Crane,  89 
Mo.  A.   670. 

N.  T. — Cash  V.  American  Specialty 
Tailoring  Co.,  167  App.  Div.  729,  142 
NTS  767:  Gruan  v.  Peabody  Educa- 
tion Fund,  El  App.  Dlv.  606  mem,  64 
",TS   238    [rev  29  Mlsc   203,   60  NTS 


^] 


61:  Lombardo  v.  Case,  46  Barb.  95; 
McKeough  V.  Hinsdale.  51  Misc.  239, 
100  NTS  812;  Whamond  v.  North 
Side  Bd.'  of  Trade,   143  NTS  754. 

Or. — ^Heywood  v.  Doernbecher  Mfg. 
Co..  48  Or.  859,  86  P  357,  87  F  530. 
<  Xa.J.  ZUwrtawtlona. — (1)  A  com- 
I>lalnt  against  those  who  assumed 
coi)n>rate  liabilities  must  allege  that 
the  liability  sued  on  existed  against 
the  corporation  at  the  time  that  de- 
fendants assumed  the  liabilities. 
Nicholson  V.  Sprague,  170  App.  Div. 
888,  154  NTS  461.  (2)  In  an  action 
for  daihages  for  an  alleged  breach  of 
duty  by  defendant  In  falling  to  sup- 
]>ly  plaintiff  with  water  for  his  use 
In  and  about   carrying  on   his   busi- 

Sesa  as  a  florist,  complaint  alleging 
lat  '  defendant  had  the  exclusive 
right  to  furnish  water  to  the  cltl- 
X60p  of  the  city  under  and  by  a 
freCnchlse  granted   it  by   the  autnor- 

"Itifs,  ^ut  failing  to  allege  that  de- 
fend^t.  was  under  any  contractual 
obli'gaUon    to    the    city    to    furnish 

.the,  water  to  plaintiff,  or  that  there 
wa«  a  contract  between  plaintiff  and 

'defendant  for  the  water,  or  what 
rate  plaintiff  was  to  pay  therefor,  or 
the  city  was  to  pay  for  him,  or  that 
he  cr  thp  city  ever  paid  or  were  un- 
der ^ny  obligations  to  pay  for  water 
at  all,  ,1s  bad.  Spencer  v.  Bessemer 
Water  Works,  144  Ala.  587,  39  S  91. 
See  generally  Waters  [40  Cyc  808  et 

'  SiL  Greenlee  County  v.  Cotey,  17 
.Ariz.  642,  545,  155  P  302  [quot  Cyc]; 
•'*         ■■  --      -  -  -      --J.  (5„. 


ii&ti  V.  Steadman,  3  Or.  550 
dla"''V.   X^anada,    11    Porto    Rico    403 
.Virtln  V.  Atkinson,    64   Wis.   493,   25 
•NW  655. 

.  [a]'  AtUtWonm  held  sniKolMit.— 
XI V  An  averment  that  defendant 
signed  and  ql^IIvered  to  plaintiff  an 
"Agreement  in  writing  is  equivalent  to 
in 'averment  that  defendant  entered 
Into  such  agreement  with  plaintiff. 
Waukon,  etc.,  R.  Co.  v.  Dwyer,  49 
Iowa  121.  (2)  An  allegation  of  an 
"dhderseandlng,"     elsewhere     spoken 


of  as  an  "agreement  and  arrange- 
ment," is  a  sufficient  allegation  oi  a 
contract.  Sloan  v.  Oibbes,  66  8.  C. 
AO,  85  SB  408.  76  AmSR  559. 

[b]  HannlMs  wrror^— Where,  In  an 
action  for  services  and  expenses  In- 
curred in  logging  operations  on  de- 
fendant's land,  plaintiff  declared  on 
the  common  counts  in  assumpsit 
and  furnished  a  bill  of  particulars, 
and  defendant  was  not  surprised  at 
the  testimony  that  defendant  was  to 
take  the  work  as  plaintiff  left  it  and 
pay  his  debts  for  labor,  and  was  also 
to  pay  him  for  his  services  and  ex- 
penses, a  judgment  for  plaintiff 
would  not  be  reversed  on  the  ground 
that  plaintiff's  declaration  should 
have  set  forth  both  the  Inducement 
for  and  the  terms  of  the  agreement. 
Howe  v:  Morey,  141  Mich.  383,  104 
NW  648. 

•3.  Ala.^— McQowen  Lumber,  "etc., 
Co.  v,  R.  J.,  etc..  Camp  Luinber  Co., 
192  Ala.  35,  89.  68  S  263  [quot  Cyc]. 

Fla. — Milligan  v.  Keyser,  62  Fla. 
331,   42   S  367. 

Mo. — Withers  v.  Wabash  R.  Co., 
122  Mo.  A.  282,  98  SW  34. 

N.  J. — Taylor  v.  New  Jersey  Title 
Guarantee,  etc.,  Co.,  70  N.  J.  Ik  24, 
'56  A  152. 

N.  Y.— Buffalo  v.  HoUoway,  7  N. 
Y.  493,  57  AmD  560;  Cash  v.  Amer- 
ican Specialty  Tailor  Co.,  157  App. 
Div.  729,   142  NTS  767. 

94.  Klemik  v.  Henrickaen  Jew- 
elry Co.,  128  Minn.  490,  151  NW  208. 

95.  Barnett  v.  Glover,  94  Ark.  378, 
127  SW   449. 

96.  Greenlee  County  v.  Cotey,  17 
Ariis.  642,  546,  165  P  302  [quot  Cyc]: 
Phillips  v.  Knight,  20  R.  I.  624.  40 
A  762. 

Baftnlmumt  of  oartalatir  in  plsad- 
gMLSiraUy  see  Pleadings  [31  Cyc 


17.  Ala. — Slose-Sheffleld  Steel,  etc. 
Co.  V.  Payne,  192  Ala.  69.  68  S  369; 
Moss  V.  King.  186  Ala.  475.  479,  66  S 
180-  [cit  Cyc];  Elmore,  etc,  Co.  v. 
Parish,  170  Ala.  499,  54  S  203. 

Ga. — Douglass  v.  W.  L.  WiUiama 
Art  Co.,  143  Ga.  846,  85  BE  993;  Dal- 
ton  City  Co.   v.   Johnson,  67  Go.   398. 

Ky. — -Howard  v.  Chiles,  8  B.  Mon. 
377. 

Mich. — Rose  V.  Jackson,  40  Mich. 
29. 

N.  Y. — Hatch  v.  Adams,  8  Cow.  86. 

Pa. — East  End  Sav..  etc.,  Co.  v. 
Johnson.    24   Fa.   Dist.    1078. 

S.  C. — ^Kentucky  Reflnlng  Co.  v. 
Saluda  Oil  Mill  Co.,  70  S.  C.   89.   98. 


real  cause  of  complaint  against  him,  so  that  he  may 
in  like  manner  interpose  the  proper  answer  on  his 
part,  and  that,  on  the  trial,  he  may  not  be  taken  by 
surprise.  This  requires  that  the  injury  complained 
of  should  be  stated  with  such  fullness  and  certainty 
as  to  leave  no  reasonable  doubt  of  the  particular 
transaction  on  which  plaintiff  relies,  and  which  he 
intends  to  prove  to  establish  his  right  of  action. 
These  are  fundamental  principles  and  apply  to 
every  pleading  which  is  required  to  be  special  in 
its  nature." 

Statements  made  by  way  of  recital  cannot  be 
treated  as  averments  of  the  terms  of  the  contract.^ 

AmbigQons  coirtiactB  and  matters  of  constmctian. 
A  complaint  is  not  demurrable  because  the  contract 
sued  on  is  somewhat  indefinite  and  obscure  in  t«rms, 
it  being  capable  of  being  rendered  certain  by  matter 
aliunde.'  But  it  is  held  that  one  suing  on  an  am- 
biguous contract  who  chooses  to  set  it  out  in  hsc 
verba  must  put  a  definite  construction  on  it  by  aver- 
ment,* or,  as  the  rule  is  more  fully  stated:  In  an 
action  on  a  contract  which  is  ambiguous  or  uncer- 
tain in  its  provisions  when  applied  to  the  subject 
matter  of  the  litigation,  the  complaint  should  so 
state,  and  by  averment  point  out,  wherein  plaintiff 
claims  the  contract  to  be  uncertain,  and  place  some 
definite  construction  on  it.'    This,  however,  does  not 

48  SB  887  [clt  Cycl. 

Va. — New  Tork  Mut.  Ij.  Ins.  Co.  ▼. 
Oliver,  96  Va.   446,  28  SB  694. 

[a]  XltaatnttOB^^In  an  action  to 
recover  a  share  in  the  proceeds  of 
a  real  estate  transaction,  where  the 
petition  does  not  allege  with  dis- 
tinctness what  was  the  character 
of  the  negotiations  pending  at  the 
time  of  the  alleged  contract  between 
plaintiff  and  defendants,  under  which 
he  claimed  such  proceeds,  and  it  was 
impossible  to  determine  whether  the 
negotiations  had  reached  a  stage 
where  plaintiff  had  acquired  an  in- 
terest, legal  or  equitable,  in  the  prop- 
erty which  could  be  made  the  sub- 
ject matter  of  a  sale  or  transfer,  a 
special  demurrer,  raising  an  objec- 
tion to  the  petition  for  want  of  dis- 
tinctness in  tliat  defendants  were 
entitled  to  b«  put  on  notice  as  to 
the  exact  character  of  the  negotia- 
tions pending  at  the  time  of  the  al- 
leged contract,  was  well  taken. 
Allen  V.  Powell,  126  Oa.  438,  54  SE 
187. 

[bl  Aider  by  UU  of  partloBUzs. — 
(1)  The  declaration  or  complaint  ma; 
be  aided  by  the  bill  of  particulars. 
Culver  V.  Smith,  131  Mich.  869,  91 
NW  608;  Walter  Thompson  Co.  v. 
Minneapolis  Cereal  Co..  133  Minn. 
316,  168  NW  424.  (2)  But  where  the 
cause  of  action  can,  adversely  to  the 
pleader,  be  construed  as  dependent 
on  a  contract,  defendant  is  entitled 
to  be  informed  as  to  its  terms  and 
conditions,  although  the  indebtedness 
Is  on  an  open  account  in  pursuance 
of  the  contract,  and  a  bill  of  par- 
ticulars is  attachcid.  Southern  Ex- 
press Co.  V.  Cowan,  13  Ga.  A  118, 
77  SE  208. 

98.  Greenlee  County  v.  Cotey.  17 
Arts.  542.  645.  165  P  802  [quot  Cyc]; 
Brunson  v.  Brunson.  2  Root  (Conn.) 
73:  Tuttle  V.  Hannegan.  54  N.  Y.  686: 
DIbblee  v.  Corbett.  9  AbbPr  (N.  Y.) 
200. 

99.  Relyea  v.  Drew,  1  Den.  (N.  T.) 
661. 

1.  Barker  v.  Lewis  Pub.  Co..  162 
Mo.  A.    706,   131   SW  924. 

8.  Cassels'  Mill  v.  Strater  Bros. 
Grain  Co.,  166  Ala.  274,  61  S  9S9; 
Fay  V.  Dawkina,  138  Ala.  232,  35 
S  41. 

3.  Durkee  v.  Cota,  74  Cal.  313,  1< 
P  6;  Linten  v.  Brownsville  Land, 
etc.,  Co.,  46  Tex.  A.  225.  102  SW 
433 

4i  Johnson  v.  Kindred  State  Bank. 
12   N.  D.    336,    96   NW   688. 


For  latMT  eases,  davslopmeBts  and  chaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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require  that  the  pleader  shall  allege  the  facts  and 
circumstances  on  which  he  predicates  the  particular 
construction.'  On  demurrer,'  where  a  pleaded  instru- 
ment is,  because  of  the  uncertainty  of  its  language, 
susceptible  of  more  than  one  construction  as  to  its 
nature  or  as  to  the  purpose  intended  by  the  parties 
to  be  attained  by  it,  the  construction  of  the  party 
pleading  it  should  be  accepted,  if  such  construction 
is  reasonable,  where  the  essential  facts  stated  in  the 
complaint  are  at  least  pro  re  nata  admitted  to  be 
true."  Ordinarily  allegations  as  to  what  the  parties 
contemplated  and  intended  cannot  vary  the  terms  of 
the  contract  as  stated;''  and  where  the  action  is 
brought  on  a  written  contract  and  no  facts  are 
alleged  authorizing  its  reformation,  or  which  would 
change  the  meaning  of  its  terms,  averments  as  to 
what  the  parties  intended  and  desired,  why  they 
made  the  contract,  why  they  made  it  as  it  was  made, 
and  what  they  understood  and  agreed  to  be  its  legal 
purport  and  effect  constitute  mere  surplusage.* 

^tferences  and  presoinptions.  Matters  which  may 
fairly  be  inferred  from  the  facts  alleged  may  be 
regarded  as  sufSciently.  pleaded  as  against  a  de- 
murrer or  an  objection  to  the  introduction  of  evi- 
dence on  the  ground  that  a  cause  of  action  is  not 
stated.'  So  when  a  promise  to  pay  for  services  to 
be  performed  is  alleged,  the  complaint  need  not 
allege  that  the  services  were  performed  at  defend- 
ant's request.'"  Stipulations  necessaiT  to  make  a 
contract  reasonable  will  be  implied  and  need  not  be 
alleged;"  and  where  the  facts  alleged  are  consistent 
with  a  legal  contract,  it  will  not  be  presumed  that 
the  contract  was  void  as  against  public  policy.'*  If, 
however,  the  contract  is  in  restraint  of  trade,  and 


it  does  not  appear  on  the  face  of  it  that  it  is  reason- 
able, it  can  be  enforced  only  when  it  is  made  to 
appear  from  the  pleadings  and  proof  that  the  re- 
straint is  founded  on  a  valuable  consideration,  and 
that  it  is  reasonably  necessary  to  protect  the  party 
in  his  business,  and  not  oppressive." 

Express  or  implied  contract.  Although  the  lan- 
guage of  the  pleader  may  be  uncertain  as  to  whether 
he  relies  on  an  express  or  an  implied  contract,  the 
petition  will  not  be  objectionable  where  the  facts 
pleaded  ftlearly  fix  the  class  to  which  the  contract 
belongs;'*  and  where,  after  stating  the  facts  from 
which  the  law  will  imply  an  agreement,  the  pleader 
draws  that  conclusion,  he  does  not  thereby  set  up 
an  express  contract.'^  Where  the  complaint  seeks 
to  recover  for  certain  material  furnished  defendant 
as  on  an  implied  contract,  and  it  appears  from  the 
facts  stated  that  such  materials  were  in  fact  fur- 
nished under  a  written  agreement,  the  complaint  is 
demurrable."  An  averment  that  the  agreed  sum 
which  was  to, be  paid  under  the  contract  for  serv- 
ices was  the  reasonable  value  thereof  will  not  vitiate 
the  complaint." 

AUenutiTe  and  conditional  contracts.  A  contract 
to  do  one  or  the  other  of  two  things  must  be  ^tated 
in  the  alternative  according  to  its  terms.  If  it  is 
stated  as  an  absolute  contract  to  do  the,  thing  actu- 
ally done,  the  variance  will  be  fatal;'*  and  on  the 
other  hand,  when  the  contract  is  absolute  and  it  is 
stated  as  an  alternative  contract,  the  variance  will 
be  equally  serious."  So  also,  "where  the  contract  is 
subject  to  a  condition  precedent,  it  will  be  fatal  to 
describe  it  as  an  absolute  one."  But  where  one  has 
promised  conditionally  at  one  time  and  uneondition- 


B.  Llnten  v.  Brownsville  liand, 
etc..  Co..  4«  Tex.  A.  226.  102  SW  433. 

6.  Richards  v.  Farmers,  etc..  Bank, 
7    Cal.    A.    387.    94    P  393. 

7.  MlUlKan  v.  Keyser,  62  Fla.  331, 
42  S  367. 

(a)  mwM  til*  ooatraet  la  sat  ont 
la  ran,  its  construction  is  to  be  de- 
termined from  Its  terms  and  not 
from  the  allegations  in  the  pleading 
■wltli  regard  thereto.  Naltner  v.  Tai>- 
pey,  55  Ind:  107.  See  also  Pleading; 
£31   Cyc  66J. 

8.  Smythe  v.  Parsons,  37  Kan.  79, 
14  P  444;  Drake  v.  Fort  Scott  First 
Nat.  Bai}k,  33  Kan.  634,  7  P  219; 
Pugsley  V.  Ozark  Cooperage,  etc., 
Co..    161   Mo.  A.    360,   141    SW   923. 

9.  Cal. — Tustin  Fruit  Assoc,  v. 
E^rl  Fruit  Co.,  6  Cal.  Unrep.  Cas.  37, 
53    P  693. 

Ga. — Trultt-SUvey  Hat  Co.  v.  Cal- 
laway.  130  Ga.  637.  61  8E  481. 

Mich. — De  Boer  v.  Harmsen,  131 
Mich.  91,  90  NW  1036  (holding  that  a 
declaration  based  on  a  contract  re- 
lating to  an  expectancy  and  a  divi- 
sion of  the  property  of  plalntlfTa 
ancestor  sufllciently  showed  that  the 
arrangement  between  plaintiff  and 
defendant  was  made  in  the  presence 
of  the  ancestor  and  that  he  assented 
to  it);  Sanford  v.  Huxford,  32  Mich. 
318.   20  AmR   647. 

Minn. — Branton  v.  McLaughlin. 
109  Minn.  244,  123  XW  808;  Colbroth 
V.  Flick,  etc.,  Constr.  Co.,  90  Minn. 
489.  97  NW  376. 

Mo. — ^William  R.  Bush  Constr.  Co. 
V.  Bambrlck-Bates  Constr.  Co.,  176 
Mo.    608,    169   SW  738. 

N.  T.— Crook  V.  Scott,  66  App.  Div. 
1«9,  72  NTS  616  Faff  174  N.  Y.  620 
mem.  66  NE  1106  mem];  Hurd  v. 
"Wing,  76  App.  Div.  506,  78  NTS  674: 
Metxger  v.  Bdson.  25  Misc.  236,  66 
NTS  61. 

Tex. — Kerr  v.  Blair,  47  Tex.  Civ.  A. 
406,  105  SW  648. 

See  Harris  v.  Paine,  76  Nebr.  523, 
107  NW  748  (holding,  in  an  action  on 
a  contract  whereby  plaintUIs  were 
eutborized  "to  prei>are  and  reserve 
for  (defendant]  one  copy  of  the  His- 


tory of  Nebraska,"  for  which  de- 
fendant agreed  to  pay  a  certain  sum, 
that,  where  the  petition  alleges  that 
the  order  was  accepted  by  plaintiffs, 
although  It  does  not  allege  that  the 
work  was  "prepared  and  reserved 
for  defendant's  use,"  it  is  sufficient 
as  against  a  general  demurrer). 

[aT  A  olaim  tot  th«  total  010011111 
which  plaintiff  claims  to  be  due  him 
is  sufflcleot  to  place  in  issue  a  dis- 
puted portion  of  such  amouot.  Mack- 
intosh V.  Locke,  112.Xowa  252,  83  NW 
973. 

10.  Flak  Mln.,  etc.,  Co.  v.  Reed, 
32  Colo.  606,  77  P  240. 

11.  Blggerataff  v.  Brlggs,  2  Cal. 
Unrep.  Cas.  339.  4  P  871. 

la.  Culver  v.  Caldwell,  137  Ala. 
126,  34  S  13  (holding  that  a  com- 
plaint for  a,  breach  of  a  contract 
stipulating  for  the  release  of  a 
surety  on  the  bond  of  the  chief  clerk 
in  the  department  of  agriculture.  In 
consideration  of  the  surety's  note, 
and  for  reimbursement  of  the  surety 
to  the  amount  of  the  note,  which 
falls  to  allege  how  the  release  Is  to  be 
effected,  leaving  It  open  to  assump- 
tion that  it  was  by  payment  of  the 
surety's  liability  to  the  state,  is  not 
demurrable  as  disclosing  an  agree- 
ment against  public  policy) ;  Casser- 
leigh  v.  Wood,  14  Colo.  A.  265,  69  P 
1024.  See  also  Toussaint  v.  Thomp- 
son, 4  Man.  499,  3  Man.  604  (holding 
that,  where  the  illegality  of  the  con- 
tract does  not  appear  on  the  face  of 
the  declaration,  a  demurrer  will  not 
be  sustained  on  that  ground). 

13.  Cal. — Callahan  v.  Donnelly,  45 
Cal.   152.   13   AmR   172. 

Ga. — Holmes  v.  Martin,  10  Ga.  603. 

111. — Union  Strawboard  Co.  v.  Bon- 
fleld,  193  111.  420,  62  NB  1038.  86 
AmSR  346   [aff  96  III.  A.  413]. 

Mass. — Taylor  v.  Blanchard,  13 
Allen   370.   90  AmD  203. 

N.  Y. — Dunlop  V.  Gregory,  10  N.  T. 
241.  61  AmD  746;  Weller  v.  Hersee, 
10  Hun  431  [aff  74  N.  T.  609  meml; 
Holbrook  v.  Waters.  9  HowPr  836: 
Chappel  v.   Brockway,   21   Wend.   167. 

Oh. — Lange  v.  Werk.  2  Oh.  St.  619. 


Wis. — Richards  v.  American  Desk, 
etc..  Co..  87  Wis.  603.  68  NW  787; 
Berlin  Mach.  Works  v.  Perry,  71  Wis. 
496,  38  NW  82.  6  AmSR  236:  Kel- 
logg v.  Larkln,  3  Pinn.  123,  S'(3iandl. 
133.   66  AmD  164. 

Bng. — Horner  v.  Graves,  7  BIng. 
736,  20  ECL  326,  131  Reprint  284; 
Homer  v.  Ashford,  3  Blng.  822.  11 
ECL,  162,  130  Reprint  537;  Stuart  V. 
Nicholson,  3  Bing.  N.  Cas.  113,  32 
ECL  60,  132  Reprint  352;  Cheaman 
V.   Nalnby.    1   Bro.   P.   C.    234,    1   Re- 

grlnt  536;  Sainter  v.  Ferguson,  7  C. 
:.  718,  62  ECL  716,  137  Reprinl  283; 
Gale  v.  Reed,  8  East  80,  103  Re- 
print 274:  Green  v.  Price,  13  M.  & 
W.  695,  153  Reprint  291;  Mallan  v. 
May,  11  M.  &  W.  653,  152  Reprint 
967.  6  ERC  893;  Ward  v.  Byrne,  6  M. 
&  W.  648,  151  Reprint  232;  Mltchel 
v.  Reynolds,  1  P.  Wms.  181,  24  Re- 
print 347-  Davis  v.  Mason,  8  T.  R. 
118,   101  Reprint  69. 

14.     Broussard      v.      South      Texas 

Rice  Co..    (Tex.  Civ.  A.)   120  SW  687. 

16.     Wetmore    v.    Crouch,    160    Mo. 

671.  61  SW  788. 


Harter,    166    Ind. 
Beachy,    71    Kan. 


1&     Bradley    v. 
499.  60  NE  189. 

17.  Jenkins    v. 
867,  80  P  947. 

18.  V.  S.— Trask  v.  Duval.  24  F. 
Cas.   No.  14,143,   4  Wash.   97. 

Ala. — Williams  v.  Klnnard,  Minor 
196. 

Conn. — ^Russell  v.  South  Britain 
Soc,  9  Conn.  608:  Chirley  v.  Dean,  4 
Conn.  259,  10  AmD  140. 

Mass. — Stan  wood  v.  Scovel,  4  Pick. 
422. 

N.  T. — Stone  v.  Knowlton,  3  Wend. 
374:  Hatch  v.  Adams.  8  Cow.  35. 

Vt. — Strong  v.  Sllcer,  33  Vt.  466. 

Eng. — White  v.  Wilson,  2  B.  &  P. 
116,  128  Reprint  1188:  Cooke  v.  Mun- 
stone,  1  B.  &  P.  N.  R.  851,  127  Re- 
print 499;  Penny  v.  Porter,  2  East 
2,  102  Reprint  268;  Tate  v.  Welllngs, 
3  T.   R.    631,  100  Reprint  716. 

is.  Hilt  V.  Campbell,  6  Me.  109; 
(Hark  V.  Manstone,  6  Bsp.  239. 

m.  U.  S. — ^Trask  V.  Duval,  24  F. 
Cas.  No.  14,143,  4  Wash.  C.  C.  97. 
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ally  at  another  to  pay  the  same  debt,  it  has  been 
held  that  the  promisee  may  rely  on  both  promises.*^ 
Where  a  contract  sned  on  is  subject  to  a  condition 
snbseqnent,  there  is  no  occasion  for  any  averment 
in  respect  to  the  condition;  it  is  a  matter  of  defense 
which  must  come  from  the  other  side.**  So,  in  an 
action  on  a  contract  which  on  its  face  refers  to  a 
contingency,  on  the  happening  of  which  defendant 
should  be  discharged  from  liability,  plaintiff  need 
not  aver  that  the  contingency,  has  not  happened, 
but  if  defendant  relies  on  it  as  a  defense  he  must 
allege  that  it  did  happen,^  although  the  contrary 
has  been  held.**  So  where  a  contract  contains  a 
stipulation  as  to  the  terms  on  which  defendant  may 
terminate  it,  it  is  not  necessary  for  plaintiff  to 
allege  it." 

^ceptions  and  provisos.  If  defendant's  promise 
or  engagement,  whfether  it  is  verbal,  in  writing, 
or  under  seal,  contains  as  a  part  of  it  an  exception 
which  qualifies  his  liability,  or  in  certain  instances 
renders  him  altogether  free  from  liability,  the  ex- 


ception mast  be  stated  or  there  will  be  a  fatal 
variance.^  But  a  proviso  need  not  be  stated,  unless 
it  goes  to  discharge  the  liability  under  the  contract 
entirely,  for  this  coines  more  properly  from  the 
other  side."  So,  if  a  contract  containing  provisos 
or  exceptions  contains  first  a  general  clause,  and 
afterward  a  separate  and  distinct  clause  which 
takes  out  of  the  general  clause  something  that 
would  otherwise  be  included,  in  it,  a  party  relying 
on  the  general  clause  in  pleading  may  set  out  that 
clause  without  noticing  the  separate  and  distinct 
clause  which  operates  as  an  exception  or  proviso; 
but  if  the  exception  itself  is  incorporated  in  the 
general  clause,  then  a  party  relying  on  it  must  in 
pleading  state  it.  together  with  the  exception." 

[$831]  (3)  Mode  of  Stating  Contract  Plaintiff 
may,  if  he  chooses,  set  out  the  contract  in  suit  in 
hffic  verba,**  but  this  is  not  necessary,  for  it  is  suflB- 
cient  to  plead  a  contract  according  to  its  l^al 
effect.'"  This  rule  is  of  very  extensive  operation, 
and  applies  not  only  to  the  statement  of  contracts 


Ala. — QrifSn  v.  Bass  Fdjr.,  «tc,  Ca, 
135  Ala.   490,   13   S  177. 

Fla. — WlKKlns  v.  Wilson,  66  Pla. 
346.   45  S  mi. 

Oa. — Morrison  v.  Dicker,  122  Oa. 
363.  50  SB  17S,  69  LRA  87. 

Ky. — Martin  v.  FerKUBon,  11  Ky. 
Op.  3S1. 

Mass. — Shtefe  v.  Locke,  1  Allen 
3S9:  Stanwood  v.  Scovel,  4  Pick.  422; 
WhiUker  v.  Smith,   4  Pick.  88. 

Mich.— Kroll  V.  Ten  Byck,  48  Mich. 
280.  12  NW  164. 

N.  H. — Smith  V.  Boston,  etc.,  R. 
Co.,   86  N.   H.   468. 

N.  T. — ^Walt  V.  Morris,  ft  Wend. 
394:  Lower  v.  Winters,  7  Cow.  263. 

N.  C. — Stranes  v.  Erwln,  32  N.  C. 
226. 

Va. — Couch  T.  Hooper,  2  Leigh  <29 
Vaj  657. 

Bnc. — Langston  t.  Oomey,  4 
Campb.  176. 

taf  BefMUMUo*  of  ooatMMTt. — A 
conditional  contract  must  not  be  set 
out  as  an  absolute  one.  unless  the 
condition  is  merely  a  defeasance  of 
the  contract.  Stanwood  v.  Scovel,  4 
Pick.  (Mass.)  422;  Whitaker  v. 
Smith,  4  Pick.  (Mass.)  83;  Walt  v. 
Morris,  6  Wend.  (N.  Y.)  394;  Lower 
V.  Winters,  7  Cow.  (N.  T.)  263; 
Couch  T.  Hooper,  2  Leigh  (29  Va.) 
567. 

[b]  ZUBilaM  extor<— Where  the 
action  was  brought,  not  only  on  an 
unconditional  contract,  but  on  a 
quantum  meruit,  defendant  cannot 
complain  because  the  contract  proved 
was  a  conditional  one,  the  issues  as 
to  the  conditional  contract  being 
fully  made  up  and  presented  to  the 
court.  Kavanaugh  v.  Ballard,  66  SW 
169.    21    KyL   1683. 

ai.  Green  v.  Magowan,  10  KyL 
194. 

8a.  Title  Guaranty,  etc.,  Co.  v. 
Nichols,  224  U.  S.  346.  32  SCt  475. 
66  L.  ed.  796. 

33.  Kokomo  Natural  Oas.  etc.,  Co. 
V.  Matlock,  177  Ind.  226,  227,  97  NB 
787,  89  LRANS  676  [olt  CycJ:  Root 
V.  Childs,  68  Minn.  142,  70  NW 
1087;  Wooters  v.  International,  etc., 
R.  Co.,  54  Tex.  294. 

M.  Perkins  v.  Maurepas  Milling 
Co..  88  Miss.  804,  40  S  993  (holding 
that,  in  an  action  for  delav  in  the 
performance  of  a  contract  which  pro- 
vided that  it  should  be  subject  to  all 
strikes,  accidents,  and  delays,  un- 
avoidable or  beyond  control  of  de- 
fendant, the  declaration  must  nega- 
tive the  existence  of  any  of  those 
cauises  of  delay). 

as.  Sawyer  v.  Wabash  R.  Co.,  166 
Mo.    488.   57   SW  108. 

36.  Ala.— Flke  T.  Stratton,  174 
Ala.  541,  56  S  929. 

Md. — Ferguson  v.  Cappeau,  6  Harr. 
&  J.   394. 

Mass. — Com.  v.  Hart,  11  Cush.  180, 


11  AmD  823;  Stanwood  v.  Scovel.  4 
Piclc  422:  Steams  v.  Barrett,  1  Pick. 
443;   Bridge  v.   Austin,   4   Mass.   116. 

Mo. — ^Brecheisen  v.  Coffey,  16  Ho. 
A.  80. 

N.  T. — Jerome  v.  Whitney,  7  Johns. 
821. 

W.  Va. — Simmons  v.  West  Virginia 
Ihs.  Co.,  8  W.  Va.  474. 

Bng. — ^Vavasour  v.  Ormrod,  6  B.  A 
C.  430,  13  BCL  199,  108  Reprint  509: 
Jones  v.  Cowley,  4  B.  &  C.  446,  10 
BCL  663,  107  Reprint  1126;  Latham 
v.  Rutley,  2  B.  &  C.  20,  9  BCL  19. 
107  Reprint  290;  Strong  v.  Rule,  8 
Bing.  315,  11  BCL  158,  130  Reprint 
534;  Langston  v.  Comey,  4  Campb. 
176;  Tempany  v.  Bumand,  4  Campb.  20. 

[a]  Tana,  where  a  declaration  In 
assumpsit  stated  that  defendant  war- 
ranted a  horse  to  be  sound,  and  the 
proof  was  that  defendant  warranted 
the  horse  to  be  sound  everywhere 
except  for  a  kick  on  the  leg,  it  was 
held  that  this  was  a  quallfled,  and 
not  a  general,  warranty,  and  that 
the  variance  was  '  fatal.  Jones  v. 
Cowley,  4  B.  &  C.  446,  10  BCL  663, 
107  Reprint  1126. 

ST.  Ala.— Flke  v.  Stratton.  174 
Ala.  641,  66  3  929. 

Ga. — ^Murphy  v.  Lawrence,  2  Qa. 
267. 

Md. — ^Karthaus  v.  Owings,  2  GUI  & 
J.  430;  Ferguson  T.  C^appeau,  6  Harr. 
&  J.  i94. 

N.  C. — Wilmington,  etc',  R,  Co.  v. 
Robeson,  27  N.  C.  291. 

Eng. — Hotham  v.  Bast  India'  Co., 
1  T.  R.  638,   99   Reprint  1296. 

"The  border  line  as  to  what  condi- 
tions or  provisions  should  be  nega- 
tived in  the  declaration  or  set  up  as 
a  defense  is  quite  narrow,  and  the 
question  is  one  which  has  given  the 
courts  considerable  difficulty  in  the 
few  cases  in  which  it  has  been  con- 
sidered. The  two  leading  American 
cases  on  the  subject  are  Wilming- 
ton, etc.,  R.  V.  Robeson,  27  N.  C.  391, 
and  Freeman  v.  Travelers'  Ins.  Co., 
144  Mass.  572,  12  NB  372.  These 
cases  seek  to  draw  a  distinction  be- 
tween an  exception  and  a  proviso,  de- 
fining them  as  follows:  'A  "proviso" 
is  properly  the  statement  of  some- 
thing extrinsic  of  the  subject-matter 
of  the  contract,  which  shall  go  in 
discharge  of  the  contract,  and,  if  it 
Is  a  covenant,  by  way  of  defeasance,' 
An  'exception'  Is  taking  some  part  of 
the  subject-matter  or  the  contract 
out  of  it.  A  proviso  need  not  be 
stated  in  the  declaration,  for  this, 
says  Mr.  Chitty,  ought  to  come  from 
the  other  side. — 1  Saunders,  334.  n. 
2;  Hotham  v.  Bast  India  Co.,  1  T.  R. 
638,  99  Reprint  1296.  In  the  latter 
case,  Ashurst,  J.,  in  speaking  of  the 
circumstance  which  was  omitted  in 
the  declaration,  observes:  'This, 
therefore,  being  a  circumstance,   the 


omission  of  which  was  to  defeat  the 
plaintifTs  right  of  action,  once  vest- 
ed, whether  called  by  name  a  "pro- 
viso," "by  way  of  defeasance."  or  a 
"condition  subsequent,"  it  naust  in 
its  nature  be  matter  of  defense:  and 
ought  to  be  shown  by  the  defend- 
ants.' Wilmington  C^se,  supra. 
Our  own  court  has  often  recognized 
a  distinction  between  exceptions  and 
provisos  and  the  necessity  to  nega- 
tive them  in  indictments.  1  Mayfleld. 
p.  447,  sutid.  S3."  Flke  ▼.  Stratton. 
174  Ala.  641,  668,  66  S  929. 

[a]  ''The  tms  taat,  however, 
whether  it  be  called  an  'exception'  or 
'proviso,'  is  whether  or  not  it  is  a 
condition  precedent  to  liability,  or 
whether  or  not  it  is  a  condition  sub- 
sequent going  to  defeat  the  plaintiff's 
action  once  vested,  or  if  the  exist- 
ence or  non-existence  of  the  condi- 
tion is  essential  to  a  breach  of  the 
contract,  or  merely  affords  a  defense 
for  a  failure  to  comply  with  same 
or  for  a  breach  of  same.  If  it  is  a 
condition  precedent,  it  should  be  set 
forth  in  the  declaration  and  can  be 
met  by  a  general  denial.  If  It  is  not 
a  condition  precedent  to  a  breach, 
but  merely  Justifies  or  excuses  a 
breach  In  certain  Instances  or  for 
certain  causes.  It  Is  defensive  matter, 
which  need  not  'be  negatived  or  set 
out  In  the  declaration."  Flke  v. 
Stratton,  174  Ala.  641,  569,  66   S  929. 

[b]  A  provlao  la  a  contract,  wUeh 
goes  to  dlsoliarn  Hbm  UaUUtr  xatdm 
it  •atlrWly,  must  be  stated  In  the  dec- 
laration, although  It  is  otherwise  if 
it  goes  only  to  diminish  the  liability. 
Karthaus  v.  Owings,  2  GUI  &  J.  (Md.) 
480;  Ferguson  v.  Cappeau.  6  Harr. 
&  J.  (Md.)  394.  To  same  effect 
Clarke  v.  Gray,  6  Beist  684,  102  Re- 
print 1404. 

38.  Freeman  v.  Travelers'  Ins. 
Co..  144  Mass.  672,  12  NE  872;  Com. 
V.  Hart,   11   Cush.   (Mass.)    130. 

39.  Berry  v.  Kowalsky,  95  Cal. 
134,  30  P  202,  29  AmSR  101;  White 
V.  Soto,  82  Cal.  864.  23  P  210;  Love 
V.  Sierra  Nevada  Lake  Water,  etc., 
Co.,  32  Cal.  639,  91  AmD  602;  Stod- 
dard V.  Treadwell,  26  Cal.  294;  Hill 
V.  McCoy,  1  Cal.  A.  159.  81  P  1015; 
Abby  V.  Dexter,  18  Colo.  A.  498,  72 
P  892  (holding  that  the  portion  of 
the  complaint  In  an  action  on  a  writ- 
ten contract  which  sets  forth  the  con- 
tract in  he?c  verba  cannot  be  disre- 
garded on  the  theory  that  the  con- 
tract pleaded  must  be  treated  as  an 
exhibit);  North  v.  Kiier,  72  111.  17!. 

Vlaadlar  wiltt«]i  liiatniin«its  go- 
Wally  see  Pleading  [81  Cyc  65]. 

30.  Ala. — ^Ensley  v.  Hollingswortli. 
170  Ala.  396.  64  8  96:  Armour  Pack- 
ing Co.  V.  Vletch-Toung  Produce  Co.. 
39  S  680;  Mansfield  v.  Morgan.  140 
Ala.  667,  37  S  393;  Adams  v.  DavU, 
16  Ala.  748. 


For  later  oases,  dvrelopmsata  and  ehaacts  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  the  action  of  assumpsit,  but  also  to  the  statement 
by  either  party  of  contracts  and  obligations  of  every 
description,  whether  verbal,  written,  or  specialties, 
and  in  any  form  of  action.  Where  this  mode  of 
declaring  on  a  written  contract  is  adopted,  it  is 
sometimes  eustomaiT  to  attach  a  copy  of  the  con- 
tract as  an  exhibit,  and  in  some  jurisdictions  this 
is  lequired."  But  merely  annexing  to  the  declara- 
tion, complaint,  or  petition,  as  an  exhibit,  a  copy  of 
a  contract  in  suit  is  not  equivalent  to  positive  alle- 
gations of  the  terms  of  such  contract  or  a  statement 
thereof  in  h»o  verba."  Where  a  contract  is  pleaded 
in  hsBc  verba,  it  must  show  on  its  face  and  not  by 
implication  all  the  facts  which  it  would  be  necessary 
to  allege  in  pleading  it  according  to  its  legal  effect. 
A  complaint  is  not  defective  for  the  reason  that  the 
written  contract  is  set  out  therein  and  its  leg^al 
effect  is  also  pleaded,**  althoi^  the  statement  of 
l^al  effect  is  superfluous."  Where  plaintiff  does 
not  set  out  the  contract,  defendant,  by  attaching  a 
copy  of  the  contract  to  his  answer,  cannot  require 
it  to  be  read  as  a  part  of  the  complaint  on  demurrer 


to  the  answer."  A  statement  in  a  pleading  incon- 
sistent with  the  l^al  effect  of  a  writing  made  a 
part  of  such  pleading  is  no  ground  for  demurrer."*- 
Defendant  cannot,  on  appeal,  take  advantage  of  a 
mistake  in  the  setting  out  of  the  written  contract 
occasioned  by  the  act  of  its  agent  in  furnishing 
plaintiff  with  the  copy  thereof.* 

[i  8321  (4)  How  Much  of  Oonlract  Shonld  Be 
Stated.  In  order  to  avoid  prolixity,  'so  much  of  the 
contract  as  is  essential  to  the  cause  of  action  should 
be  set  forth  and  no  more,  and  this  also  may  be 
stated  according  to  its  legal  effect.  Plaintiff  is  not 
bound  to  state  that  which  is  merely  matter  of  evi- 
dence.*^ But,  while  it  is  not  necessary  to  set  out 
more  of  an  alleged  contract  than  pertains  to  the 
obligation,  the  breach  of  which  is  complained  of, 
yet  if  an  alternative  qualifies  the  obligation,  the 
whole  contract  should  be  set  out  according  to  its 
legal  effect  or  tenor-,**  or,  to  say  the  least,  the  omis- 
sion of  any  part  of  the  contract  which  materially 
qualifies  and  alters  the  legal  nature  of  the  promise 
alleged  to  have  been  broken  will  be  f  ataL**   In  other 


Arts. — Oreenlae  County  t.  Cotey,  IT 
Ariz.    542,   646.  156  P  802  tclt  Cycl. 

Cal.— White  v.  Soto.  82  Cal.  664, 
28  P  210:  Iiove  T.  Sierra  Nevade  JLake 
Water,  etc..  Co.,  32  Cal.  639,  91  AmD 
602;  Stoddard  v.  Treadwell,  2<  Cal. 
294. 

Colo. — ^Abtnr  v.  Dexter,  18  Colo. 
A.   498.  72  P  892. 

Ida. — ^Bray  v.  Eamore  County  Irr. 
Co.,  4  Ida.  885.  44  F  482. 

111. — ^North  T,  Klser,  72  111.  172: 
American  Bzpreae  Co.  v.  Plnckney,  29 
III.  392;  Crittenden  v.  French,  21  111. 
598;  Fltsgerald  y.  Loreni,  79  111.  A. 
651   [aff  181  111.  411,  64  NB  1029]. 

Ind. — Madison  County  t.  Miller,  87 
Ind.  267;  Woodruff  v.  Noble  Co.,  10 
Ind.  A.    179.  37  NK  732. 

Md. — ^Borden  Mln.  Co.  v.  Barry.  17 
Ud.  419;  Rldgely  T.  RIkbb,  4  Harr. 
A  J.  368;  Walsh  y.  Oilmor.  3  Harr. 
&  J.   383,  <  AmD  503. 

Mass.-— Suffolk  Bank  t.  Lowell 
Bank.  8  Allen  866;  HlEKlns  v.  Mc- 
Donnell, 18  Gray  386;  Dexter  v. 
Manley,  4  Cush.  14;  Commercial 
Bank  V.  French,  21  Pick.  48*,  32  AmD 
280;  Hastinara  v.  t«verlnK,  2  Pick. 
214,  13  AmD  420;  Hopkltts  v.  TounK, 
11  Mass.  302:  Lent  v.  Fadelford,  10 
Mass.   280,  6  AmD  119. 

Miss. — ^Mullen  v.  Jelka,  1  Miss.  20E. 

Ho. — Jones  v.  Ijouderman,  89  Mo. 
287;  Moore  v.  Platte  County,  8  Mo. 
4(7. 

K.  H. — ^Keyes  v.  Dearborn,  12  X.  H. 
62:  Silver  v.  Kendrick,  2  N.   H.  160. 

N.  T. — New  York  News  Pub.  Co.  v. 
National  BS.  Co.,  148  N.  T.  38,  42 
NE  814;  Barney  v.  Worthlngton,  87 
N.  T.  112,  4  AbbPrNS  205-  Bennett 
T.  Judson,  21  N.  T.  238;  Farron  v. 
Sherwood,  17  N.  T.  227;  Armstrong 
V.  Baldwin,  3  Thomps..^  C.  443; 
Brown  v.  CoUe,  1  E.  D.  Smith  266; 
New  York  v.  Doody,  4  AbbPr  127; 
Thomas  v.  Van  Ness,  4  Wend.  549; 
Scott  V.  Ijeiber,  2  Wend.  479;  Grah- 
nis  V.  Clark,  8  Cow.  36;  Close  v.  Mil- 
ler. 10  Johns.  90. 

Oh. — Crawford  v.  Satterfleld,  27 
Oh.  St.    421. 

Vt. — Royalton  v.  Royalton,  etc.. 
Tump.  Co.,  14  Vt.  311. 

Bffset  01  misnomer  of  laatmuMit 
see  Pleading   [SA   Cyc  67]. 

Sa&eleiioy  of  ■tatemaat  see  Plead- 
ing [81  Cyc  66]. 

.  SI.  Conn.— Fish  v.  Brown,  17 
Conn.  841;  Andrews  v.  Williams,  11 
Conn.  S2t. 

lU.— White  V.  Thomas,  39  111.  227. 

N.  Y. — Candler  v.  Rossiter,  10 
Wend.  487. 

N.  C. — ^Wilmington,  etc,  R.  Co.  t. 
Robeson.  27  N.  C.  391. 

Pa. — ^Davis  V.  Shoemaker,  1  Rawle 
186. 

8.  C— Morris  V.  Fort,  13  S.  C.  L. 
397:  Allen  ,v.  Douglass.  4  S.  C.  L.  93. 

vt.— Royalton    v.    Royalton,    etc.. 


Tump.  Co.,  14  Vt  311. 

Va. — Woody  v.  Flournoy,  6  Munf. 
(20  Va.)  608:  Cooke  v.  Simms,  2  Call 
(6   Va.)    89. 

Eng. — Moore  v.  Plymouth,  3  B.  & 
Aid.  it.  5  ECL  48,  108  Reprint  687; 
Bushell  T.  Beavan,  1  Bins.  N.  Cas. 
103,  27  ECL.  662.  131  Reprint  1056: 
Howell  V.  Richards,  11  East  633,  103 
Reprint  1180;  Baker  v.  Liade,  8  Lev. 
291,  83  Reprint  696,  4  Mod.  149,  87 
Reprint  316,  2  Vent.  146,  88  Reprint 
369:  Price  v.  Birch,  4  M.  A  G.  1,  43 
ECL  11,  134  Reprint  1;  Blake  v. 
Beaumont,  4  M.  &  G.  7,  43  ECL  14, 
134  Reprint  3;  "Wilson  v.  Bagshaw, 
6  M.  &  R.  448j  Stroud  V.  'Gerrard,  1 
Salk.  8,  91  Reprint  7. 

35.  Howard  Mfg.  Co.  v.  Water  Lot 
Co.,  68  Ga.  689;  Bray  t.  Elmore 
County  Irr.  Co.,  14  Ida.  686.  44  P 
432;  Hudson  River  Power  Transmis- 
sion Co.  V.  United  Tract.  Co.,  98  App. 
DiV.   688,  91   NYS  179. 

axhlUta  geasxsUy  see  Pleading  [81 
Cyc  666]. 

33.     See  Pleading  [31  Cvc  87]. 

a*.  Penrose  v.  Paclflo  Mut  L.  Ins. 
Co.,  86  Fed.  268;  Oh  Chow  v.  Hallett, 
18  F.  Cas.  No.  10,469,  2  Sawy.  259; 
Greenlee  County  v.  Cotey.  17  Aris. 
542,  545.  165  P  302   [quot  Cyc]. 

3a.  Hill  v.  McCoy,  1  Cal.  A.  169, 
81  P  1016;  More  v.  Elmore  County 
Irr.  Co.,  3  Ida.  729,  36  P  171. 

36.  House  Wrecking  Co.  v.  Son- 
ken,  152  Mo.  A.   458,   133  BW  365. 

ST.  North  V.  Klser,  72  III.  172; 
Van  Norman  v.  Wheeler,  13  Tex.  316. 

[a]  Valas  sonatrastloa  of  eon- 
tiaoC — If  a  contract  sued  on  is  set 
out  In  the  terms  in  which  it  was 
written,  a  false  construction  put  on 
such  terms  by  the  pleader  will  be 
regarded  as  surplusage  and  stricken 
out.  Love  V.  Sierra  Nevada  Lake 
Water,  etc..  Co.,  32  Cal.  639,  91  AmD 
(02;  Stoddard  v.  Treadwell,  26  Cal. 
294. 

38.  Hudson  River  Power  Transmis- 
sion Co.  V,  United  Tract.  Co.,  98  App. 
Dlv.  568,  91  NYS  179  [mod  43  Misc. 
206.    88    NYS    4481. 

39.  McDonough  v.  Kane,  76  Ind. 
181;  Forst  v.  Elston,  18  Ind.  488; 
Johnson  v.  Tostevln,  (0  Iowa  4(,  14 
NW  96. 

40.  Missouri,  etc.,  R.  Co.  v.  Trus- 
kett,  2  Ind.  T.  (S3,  53  8W  444. 

41.  U.  S.— Wilcox  V.  Cohn.  29  P. 
Cas.  No.  17,(40,  5  Blatohf.  346. 

Ala. — Adams  V.  Davis.  16  Ala.  748; 
Brown  v.  Barnes,  6  Ala.  694;  Bllck 
V.  Brlggs,  6  Ala.  687. 

Ind. — Romel  ▼.  Alexander,  17  Ind. 
A.  257,  46  NE  696. 

Me. — Brown  v.  Attwood,  7  Me.  366. 

Md.— Rich  V.  Boyce,  39  Md.  314; 
Hoke  V.  Wood,  26  Md.   453. 

Mass. — Couch  V.  Ingersoll.  2  Pick. 
292. 


Mich. — Detroit,  stc,  R.  Co.  v. 
Forbes,  30  Mich.  166. 

Minn. —  Estis  v.  Famham,  11  Minn. 
423. 

Mo. — Moore  v.  Mountcastle.  72  Mo. 
606;  Kercheval  v.  King,  44  Mo.  401; 
Wame  ▼.   Prentiss,   9   Mo.   544. 

Nebr. — Dorrington  v.  Meyer,  t 
Nebr.  211. 

N.  Y.— Smith  y.  Wiswall,  2  N.  Y. 
Super.  469;  Logan  v.  Berkshire 
Apartment  Assoc,  18  NYS  164;  Wil- 
liams V.  Healey,  3  Den.  3(3;  Sand- 
ford  v.  Halsey.  2  Den.  286;  Henry  v. 
Cleland,   14   Johns.   400. 

N.  C. — ^Wilmington,  etc..  R.  Co.  v. 
Robeson,  27  N.  C.  291. 

Oh. —  Crawford  v.  Satterfleld,  37 
Oh.  St.  421. 

Vt.— Allen  y.  Goft.  13  Vt.  148. 

Eng. — Hill  y.  Saunders,  4  B.  &  C  , 
529,  10  ECL  689,  107  Reprint  1167,  ' 
2  Blng.  112,  9  ECL  505,  130  Reprint 
248,  1  C.  A  P.  80.  12  ECL  6(-  Miles 
V.  She  ward,  8  Bast  7,  108  Reprint 
246;  Clarke  v.  Gray,  8  East  664,  102 
Reprint  1404. 

"It  is  not,  however,  always  neces-  ^ 
sary  to  set  out  the  entire  contract, 
for  this,  when  it  oonsists  of  several 
distinct  parts,  might  lead  to  unneces- 
sary prolixity.  It  Is  Buffldent  to 
state  such  parts  only  as  are  material 
to  the  action.  But  if  the  parts  omit- 
ted go  to  qualify  the  parts  set  out  in 
the  declaration,  and  are  essential  to 
the  plaintiffs  title,  the  omission 
win  be  fatal.  Whatever  forma  a 
constituent  part  of  the  plaintltTs 
title  must  be  truly  described."  Stan- 
wood  V.  Scovel,  4  Pick.  (Mass.)  422,' 
428. 

[a]  nms,  (1)  where  a  contract 
contains  provisions  not  affecting  a 
provision  which  becomes  a  subject 
of  suit,  it  is  not  variance  to  omit 
reference  to  such  other  provisions  in 
the  petition.  Petershagen  y.  Star 
Clothlng  Co.,  188  Mo.  A.  681,  176 
SW  4(6.  (2)  Accordingly,  In  an  ac- 
tion for  breach  of  a  contract  pro- 
viding for  the  hauling  by  plaintiff 
of  wood  for  defendant,  plaintiff,  by 
alleging  in  effect  defendant's  refusal 
to  let  her  perform  at  all,  relieved 
herself  from  the  necessity  of  setting 
out  the  provisions  of  the  contract  as 
to  when  and  how  the  hauling  should 
be  done.  Gibson  v.  Wheldon,  82  Vt. 
175.  72  A  909.  (8)  Where  defend- 
ant's undertaking  was  to  do  several 
separate  and  Independent  things,  and 
plaintiff  complains  only  of  a  failure 
to  do  part  of  them,  the  stipulations 
as,  to  the  others  need  not  be  set  out. 
Detroit,  etc,  R.  Co.  v.  Forbes,  30 
Mich.  1(5. 

43.   Hoke  V.  Wood,  26  Md.  463. 

43.   Moore  y.  Mountcastle.  72  Md.(r 
605;  Tempest  y.  Rawling,  13  East  Xt, 
104  Reprint  272. 
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words,  if  there  is  any  part  of  an  agreement  which 
materially  qualifies  or  varies  the  sense  and  legal 
effect  of  the  parts  set  forth,  care  must  be  taken 
not  to  omit  it  in  order  to  avoid  a  fatal  variance.'** 
It  is  not  necessary  for  plaintiff  to  set  out  the  plans 
and  specifications  according  to  which  he  is  to  per- 
form his  contract  or  to  attach  them  to  his  plead- 
ings.** Nor  is  it  necessary  for  him  to  set  out 
another  contract,  the  terms  of  which  control  his 
performance  of  the  contract  in  suit,**  or  a  contract 
which  does  not  constitute  a  part  of  the  contract  in 
snit,*^  or  which  cannot  modify  the  agreement  on 
which  the  action  is  brought.** 

[i  833]  (6)  Execution  of  Oontract.  If  plaintiff 
declares  on  a  written  instrument  he  must  allege 
that  it  was  duly  ezecuted,*^  or  allege  facts  from 
which  execution  can  be  inferred.""  The  averment 
of  execution  is  equivalent  to  an  averment  of  deliv- 
ery, because  the  execution  of  a  written  contract  in- 
cludes its  delivery  to  the  proper  party."  When  the 
law  requires  a  contract  to  be  made  in  a  particular 
manner,  an  allegation  that  it  was  made  is  held  to 
imply  that  it  was  made  in  lawful  form.''  The 
place  of  execution  need  not  be  allied." 

Bevenne  stamps.  In  declaring  on  a  eon  tract,  the 
afi&xing  of  revenue  stamps  required  by  law  fieed  not 
be  alleged."* 

[$  834]  (6)  Allegation  as  to  Writing.  In  the 
first ,  instance  at  least  it  is  n'ot  necessary  for  the 
pleader  to  aU^e  whether  the  contract  he  sues  on 
is  oral  or  written  ;*"  but  it  has  been  held  that,  where 


a  pleader  declares  on  a  contract,  he  may  be  called 
on  to  declare  whether  it  is  an  oral  or  a  written  con- 
tract, and  if  he  makes  no  attempt  to  comply  with 
the  directions  it  is  not  improper  to  dismiss  the 
action."*  The  general  rule  is  that  if  a  contract 
would  bave  been  good  at  common  law  before  the 
passage  of  the  statute  of  frauds,  it  is  not  necessary 
to  aver  that  it  is  in  writing ;  it  ia  sufficient  if  the 
writing  be  produced  in  evidence  at  the  triaL"^  But 
where  the  duty  or  liability  is  created  by  statute, 
and  also  required  to  be  in  writing,  then  it  must  be 
averred  that  the  promise  was  in  writing."*  And 
there  are  cases  which  hold  that  all  contracts  within 
the  statute  of  frauds  are  presumed  to  be  oral,  unless 
it  is  alleged  that  they  are  in  writing;"*  and  an  ex- 
tension of  this  rule  has  caused  it  to  be  held  in  some 
jurisdictions  that,  where  a  contract  is  not  alleged  to 
have  been  in  writing,  it  will  be  presumed  to  have 
been  verbal.**  In  other  jorisdiotions  it  is  held  in 
harmony  with  the  general  rule  that,  where  the 
pleader  does  not  allege  whether  the  contract  is 
oral  or  written,  a  prima  facie  presumption  will  arise 
that  it  is  written.**  It  has  been  held  that  a  con- 
temporaneous agreement  varying  the  terms  of  a 
written  contract  will,  under  the  rule  that  the  aver- 
ments of  the  pleading  are  to  be  taken  most  strongly 
against  the  pleader,  be  construed  as  setting  up  an 
oral  agreement.**  When  a  contract  consists  of  an 
oral  agreement,  a  part  of  which  only  has  been  re- 
duced to  writing,  it  is  proper  to  declare  on  it  as  a 
parol  contract.**^ 


44.  Smith  T.  Boston,  «ta,  R.  Co., 
36  N.  H.  458;  Butler  t.  Tucker,  24 
Wend.  (N.  Y.)  447:  Horgan  v.  Blrnie, 
9  Blnr.  (72.  2S  ECL  ,754,  131  Reprint 
766;  Howell  v.  Richards,  11  Bast  633, 
103  Reprint  1160;  Miles  v.  Sheward, 
g  East  7,  103  Reprint  246;  Penny  v. 
Porter,  2 -East  2,  102  Reprint  268; 
Olenn  v.  Lelth,  22  BnsL&Eci  489; 
Orafton  v.  Eastern  Counties  R.  Co., 
8  KXCh.  699,  22  EneL&Eq  557,  165 
Reprint  1633;  Hotham  v.  East  India 
Co.,  1  T.  R.  638,  »9  Reprint  1296. 
Bee  Infra  {  911. 

"A  plaintiff  must  set  out  in  his 
de<rtaratton  the  whole  of  his  contract, 
and  bis  proofs  will  be  limited  to  his 
sltogatlona.  If  he  has  not  set  out 
the  whole  of  his  contract  and  bis 
evidence,  offered  In  support  of  his 
avermenta,  discloses  this  fact,  the 
evidence-  will  be  stricken  out  as 
being  at  variance  with  the  allega- 
ttona.  But  a  plaintiff  is  not  bound 
to  set  out  in  his  declaration  all  his 
written  evidence,  and  it  cannot  be 
said  that  there  has  been  a  variance 
between  the  averments  and  the 
proofs  because  the  writing  offered  in 
support  of  the  contract  declared  on 
also  contains  words  not  pleaded,  if 
those  words  do  not  in  themselves 
alter  the  meaning  of  the  words 
pleaded."  Carpenter  v.  Vulcanite 
Portland  Cement  Co.,  2].l  Pa.  551, 
653.  61  A  75. 

45.  Wysor  Land  Co.  v.  Jones,  24 
Ind.  A.  451,   56  NB  46. 

46.  Adams  v.  O'Connor,  6  Ariz.  404, 
69  P  105;  Sutliff  v.  Seidenberg,  132 
Cal.  63,  64  P  131. 

4/1,    Lee  V.  Davis,  70  Ind.  464. 

[a]  Thus,  in  an  action  on  a  con- 
tract for  services  In  securing  a  fac- 
tory location,  the  complaint  is  not 
defective  for  failure  to  set  out  or 
refer  to  the  contract  for  such  loca- 
tion, it  not  being  a  part  of  the  con- 
tract sued  on.  Seamless  Pressed 
Steel,  etc.,  Co.  v.  Monroe,  67  Ind.  A. 
136.   106  NB  538. 

48.  Perryvllle  v.  Letcher,  1  T.  B. 
Mon.    (Kv.)    11. 

40.  Blllott  v.  Champ,  91  Ind.  398; 
Petty  V.  Church  of  Christ.  70  Ind. 
290;    Bergmeler    v.    Eisenmenger,    69 


Minn.  176.  60  NW  1097;  Wiley  v.  San 
Pedro,  eta,  Co..  G  N.  M.  111.  20  P 
116:  Martin  v.  Atkinson,  64  Wis.  493, 
26   NW   666. 

60.  Berry  v.  Kowalsky,  3  Cal. 
Unrep.  Cas.  418,  27  P  286  (where  a 
written  contract  purporting  to  have 
been  signed  by  defendant,  and  desig- 
nated as  the  contract  for  breach  of 
which  the  action  was  brought,  was 
set  out  in  the  complaint,  and  the 
court  held  that  from  this  execution 
of  the  contract  by  defendant  might 
be  implied). 

61.  Frick  Co.  V.  Barrett,  21  Ind. 
A.  641,  62  NB  108;  Bates  v.  Scheik, 
47  Mo.  A.  642-  Prlndle  v.  Caruthers, 
16  N.  T.  426;  Peets  v.  Bratt.  8  Barb. 
(N.  T.)  662;  Churchill  v.  Gardner,  7 
T.  R.  696,  101   Reprint  1151. 

[a]  Ab  aUeffatlOB  ttet  a  eextaJa 
wrttcea  oontraot  was  "•atered  Into" 
is  suffldent  to'  admit  proof  that  a 
memorandum  thereof  was  delivered. 
Bailey  v.  Leishman,  32  Utah  123,  89 
P  78,  13  AnnCaS  1116. 

68.  Moots  V.  Cope,  (Mo.  A.)  126 
SW  184. 

83.  Blgelow  v.  Porto  Rico  Planters 
Co.,   7   Porto  Rioo  Fed.  463. 

64.  Baumhoff  v.  Oklahoma  City 
Electric,  etc.  Power  Co.,  14  OkL  127, 
77  P  40. 

85.  Rubin  V.  Cohen,  129  App.  Dlv. 
396.  113  NYS  843;  Granger  v.  Klshl, 
(Tex.   Civ.  A.)    153   SW  1161. 

66.  Lombard  v.  Louisiana  Citizens' 
Bank,  107  La.  183,  31  S  664. 

67.  U.  S. — Rogers  v.  Penobscot 
Min.  Co.,  164  Fed.  606,  83  CCA  380. 

Ala. — Buck  Creek  Lumber  Co.  v. 
Nelson,  66  S  476;  Bnsley  v.  Holllngs- 
worth.  170  Ala.  396.  397.  54  S  96,  Ann 
Ca8l912D  652  [quot  Cyc];  Brown  v. 
Adams,  1  Stew.  61,  18  AmD  36. 

Cal. — McCann  v.  Pennle,  100  CaL 
547.  35  P  168. 

Mass. — Hlggins  v.  McDonnell,  16 
Gray  386. 

Nebr. — Watson  v.  Roode,  48  Nebr. 
348.   61   NW  625. 

N.  T. — Steinberg  v.  Tyler,  3  Misc. 
25,   22  NTS  178. 

Or.— Russell  v.  Swift,  S  Or.  238; 
Taylor  v.  Patterson,  6  Or.  121. 

S.    D. — Jenkinson    v.    Vermillion,    3 


S.  D.  238,  62  NW  1066. 

Tex.-.^mtth  v.  Patrick.  <CIv.  A) 
36  SW  762  [rev  on  other  grounds  90 
Tex.    J67.    38    SW   17]. 

See  also  Frauds.  Statute  of  [2t 
Cyc  308L_ 

[a]  Che  eottrt  oaaaot  aaavms  tkat 
tlM  party  will  rely  on  oral  •vUUbo* 
to  support  his  allegation  of  the  con- 
tract    Francis  v.  Earle,  77  Fed.  7lJ. 

68.  Brown  v.  Adams,  1  Stew.  (Ala.) 
61.  18  AmD  36. 

66.  Woodward  v.  Gould.  27  Fed. 
182  (Missouri);  Walker  v.  Larkln. 
127  Ind.  100,  26  NE  684;  Burrow  t. 
Terre  Haute,  etc.,  R.  Co.,  107  Ind. 
432,  8  NE  167;  Dickson  v.  Lambert. 
98  Ind.  487;  Foreman  v.  Beckwith. 
73  Ind,  515-  Suman  v.  Sprlngate,  C7 
Ind.  115;  Goodrich  v.  Johnson,  M 
Ind.  258;  Logansport,  etc,  R.  Co.  t. 
Wray,  52  Ind.  578j  King  v.  Enter- 
prise Ins.  Co.,  46  Ind.  43.  See  also 
Frauds,  Statute  of  [20  Cyc  308]. 

W.  Tawger  v.  Joseph.  184  Ind.  Stt. 
108  NE  774;  Beach  v.  Jones,  50  Ind. 
631;  Wabash  R.  Co.  v.  Grate,  63  Ind. 
A  683,  102  NE  155;  Bell  v.  Bitner,  33 
Ind.  A.  6,  70  NB  649:  Bllsh  Mill.  Co. 
V.  Detherage,  165  Ky.  319,  159  SV 
816. 

SI.  Lunt-  v.  Blehl,  169  Mo.  A  3(1. 
140  SW  757;  Van  Meter  v.  PorfTe.  119 
Mo.   A.    296,  95   SW  960. 

Sa.  Rice  V.  Ollbreath,  119  Ala.  434, 
24  S  421. 

88.  Louisville,  etc.,  R.  Co.  v.  Rey- 
nolds, 118  Ind.  170,  20  NB  711: 
American  Bridge,  etc,  Co.  v.  Bulles 
Bridge  Co.,    29   Or.    549.   46  P  138. 

[a]  WMtlag  modlfled  by  pani 
ugfuaaaX. — In  an  action  by  a  mort- 
gagor to  compel  the  mortgagee  to 
pay  over  the  balance  of  the  loan,  to 
secure  which  the  mortgage  was  eie- 
outed,  which  had  been  withheld  by 
the  mortgagee,  plaintiff  alleged  that 
the  cause  of  action  was  based  on  a 
verbal  agreement,  while  his  proof 
showed  that  the  application  for  the 
loan  was  in  writing,  but  that  subse- 

Juently  it  was  modified  by  parol  be- 
bre  the  loan  was  made.  It  was  held 
that  there  was  no  variance.  Kansas 
L.  &  T.  Co.  V.  Love,  4  Kan.  A  138. 
45  P  958. 


For  later  oaaes.  dvvelopnuatri  and  ekaafaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  835]  (7)  Oontrwt  Modifled  by  SnbseanBiit 
A^eement.'  Where  an  agreement  has  been  modified 
by  a  subsequent  agreement,  plaintifE  must  declare  on 
it  as  modified,  without  reference  to  the  terms  of  the 
original  contract  which  have  been  dispensed  with;** 
and  the  contract  as  modified  must  be  distinctly 
pleaded,"'  although  if  the  original  contract  was  not 
entirely  superseded  by  the  subsequent  modification, 
it,  together  with  such  modification,  constitutes  the 
basis  of  the  action.*"  The  only  safe  course  to  pursue 
is  to  declare  on  the  contract  in  its  modified  form, 
for  if  the  modification  is  valid  and  material  and 
plaintiff  declares  on  the  original  contract  only,  the 
variance .  between  his  pleading  and  proof  will  be 
fatal  to  a  recovery.*'  No  action  lies  on  a  contract 
which  has  been  superseded  by  the  substitution  of  a 
different  contract.**  In  an  action  -for  breach  of 
contract,  where  plaintiff  sets  up  two  inconsistent 
contracts,  one  of  which  supersedes  the  other,  and 
fails  to  show  on  which  he  relies,  a  demurrer  should 
be  sustained.**  But  it  is  not  necessary  for  plaintiff 
to  plead  an  kgreement  between  defendant  and  him- 
self which  amounts  only  to  an  extension  of  the  time 
of  performance  and  does  not  modify  the  terms  of 
the  original  contract,'*  unless  the  time  of  perform- 
ance is  of  the  essence  of  the  contract  and  some 
ptositive  act  is  required  of  the  party  claiming  the 
breach." 

[$  836]  (8)  Date  of  Oontradt.    The  day  on  which 


the  contract  was  made  must  be  stated,  although  the 
precise  day  may  not  be  material"  The  general 
principle  is  that  in  declaring  on  a  parol  or  simple 
contraet,  the  day  when  the  contract  is  alleged  to 
have  been  made  is  not  material.'*  But  where  time 
is  a  vital  element  in  plaintiff's  case,  it  must  be 
alleged  with  certainty.'^  An  allegation  of  mistake 
in  the  date  of  an  instrument  under  seal  need  not  be 
proved  before  introducing  the  instrument  in  evi- 
dence, unless  the  date  of  the  instrument  marks,  the 
beginning  of  the  performance  of  the  contract  or  is 
put  ifi  issue  by  defendant."' 

[i  837]  (9)  Acceptance.  Where  a  writing  set 
*oat  as  the  contract  shows  the  necessity  of  an  ac- 
ceptance by  the  other  party  before  it  shall  become 
binding,  such  acceptance  must  be  alleged.'*  It  is 
not,  however,  neeessary  that  it 'be  alleged  in  terms 
that  a  verbal  proposal  was  accepted,  where  it  is 
alleged  that  such  proposal  was  made  and  that  de- 
fendants executed  and  delivered  a  memorandum  in 
writing  which  in  terms  accepted  the  proposal"  If 
the  contract  is  whoQy  unilateral,  plaintiff  should 
allege  his  acceptance,  or  that  he  entered  on  its  per- 
formance and  gave  notice  thereof  to  defendant." 
But  in  declaring  on  a  promise  to  pay  on  plaintiff's 
doing  or  omitting  to  do  a  certain  act,  it  is  not  neces- 
sary to  allege  an  acceptance  of  the  promise;  it  is 
sufficient  to  allege  that  the  act  was  done  or 
omitted,'*  provided  that  the  declaration  shows  that 


M.  Ala.— Sibley  v.  Barclay.  14  Ala. 
A.  422.  TO  S  201,  203  [cit  Cycl. 

Cal.— White  V.  Soto,  82  Cal.  664, 
23  P  210. 

111. — Iroquois  Furnace  Co.  v.  Blg- 
nall  Hardware  Co.,  102  III.  A.  Ss 
[act  201  111.  297,  66  NE  2373- 

Ind. — McDonouKh  v.  Kane,  75  Ind. 
181. 

Ky. — ^Wllklns  v.  Duncan,  S  Litt. 
168. 

Minn. — Swank  v.  Bamum,  63  Minn. 
447,  6S  NW  722;  Estes  v.  Farnham, 
11  Minn.  423. 

Mo. — ^Koons  V.  St.  Louis  Car  Co., 
203  Mo.  227,  101  SW  49;  Turner  v. 
Butler.  126  Mo.  131,  28  SW  77; 
LAnits  V.  Ktne.  93  Mo.  513,  6  SW  363; 
Hennlng  v.  U.  S.  Insurance  Co..  47 
Mo.  425,  4  AmR  332;  Qoller  v.  Hen- 
aeler  Mercantile  Oil,  etc.,  Co.,  179  Mo. 
A.  48,  161  SW  684;  McCormlck  V. 
Obanlon,  168  Mo.  A.  606,  153  SW 
267;  Puealey  v.  Ozark  Cooperage, 
etc... Co..  162  Mo.  A.  3*0,  141  SW  923; 
Harrington  v.  P.  W.  Brockman 
Commn.  Co.,  107  Mo.  A.  418,  81  SW 
629;  Hartman  v.  Frost-Trlss  Lumber 
Co..  9S  Mo.  A.  288,  70  SW  167. 

N.  T. —  Smith  v.  Brown,  17  Barb. 
431. 

Tex. — Jef  Chalson  Townslte  Co.  v. 
Beaumont  Sawmill  Co.,  (Civ.  A.)  133 
SW  714. 

Kng. — Boone  v.  Mitchell,  1  B.  &  C. 
18,  8  ECL  9,  107  Reprint  8;  Robinson 
V.    Tobln,    1    Stark.    336,    2    ECL    132. 

See  Good  v.  Smith,  44  Or.  578,  76  P 
354  (holding  that  a  modification  of 
the  oral  agreement  between  a  real 
estate  broker  and  the  owner  of  land 
relative  to  its  sale,  made  on  discov- 
ery of  their  mlstaJce  as  to  who  was 
the  owner  of  an  outstanding  inter- 
est, becomes  part  of  the  contract,  so 
that  it  is  properly  pleaded  as  such). 

[a]  Tlias,  In  an  action  for  com- 
pensation for  boring  a  well,  where, 
under  the  contract  for  the  work,  as 
modifled,  the  stipulation  as  to  the 
quantity  of  water  plalntilf  was  to 
get  iras  changed,  and  he  was  obli- 
gated only  to  bore  the  well  so  as  to 
reach  water,  which  he  did.  he  could 
recover  on  the  special  count  plead- 
In?  the  modifled  contract.  Ounaway 
-/v.  Roden,  14  Ala.  A.  601,  71  S  70. 

6S.  Kan. — Pioneer  Sav.,  etc.,  Co.  v. 
Kasper,  62  P  623. 

Mich. — Brooks  v.  Bellows,  168  NW 
152. 

Mo. — Koons  V.  St.  Louis  Cat  Co., 
[IS  C.  J.— 46] 


203  Mo.  227,  101  SW  49;  George  Gif- 
ford  Co.  v.  Willman,  187  Mo.  A.  29, 
173  SW  53;  Carman  v.  Harrah,  (A.) 
170  SW.  388  (holding  that,  where 
a  new  contract  is  substitdted  for  a 
prior  one,  the  remedy  is  on  the  new 
contract,  regardless  of  whether  Its 
stipulations  have  been  performed); 
Taussig  v.  Southern  Mill,  etc,  Co., 
124  Mo.  A.  209.  101  SW  602. 

N.  T. — Ottman  v.  Fletcher,  10  NTS 
128,  23  AbbNCas  430  (holding  that,  as 
where  the  complaint  alleges  a  modifl- 
cation  of  the  contract  sued  on,  plain- 
tiff will  be  required  to  make  the  com- 
plaint more  definite  and  certain  by 
giving  the  full  terms  of  the  alleged 
modification,  and  by  stating  whether 
the  word  "  contract,"  as  used  after 
the  averment  as  to  the  modification, 
refers  to  the  original  contract,  or  to 
the  contract  as  modifled). 

Or. — ^Williams  v.  Mt.  Hood  R.  etc., 
Co.,  67  Or.  251,  110  P  490,  111  P  17, 
AnnCasigiSA   177. 

[a]  Modlflc»tloii1>rwaiT«T.— Where 
contracts  are  modifled  by  waiver  the 
waiver  must  be  alleged  except  In  the 
case  of  insurance  policies.  Roaring 
Pork  Potato  Growers  v.  C.  C.  Clem- 
one  Produce  Co.,  193  Mo.  A.  653,  187 
SW  617.     See  also  Infra  i  862. 

[b]  To  entitle  plalatlS  to  rsoovar 
q^aoul  damages  for  Its  breach,  the 
agreement  as  modifled  should  be  set 
out  In  the  declaration.  Penwell  v. 
Wilkinson,  97  Mich.  110,  56  NW  236. 

[c]  AlI«g«tloiui  held  snttelaat.— 
Where  a  petition  alleged  that  a  parol 
agreement  changing  a  written  con- 
tract was  made  "  on  or  about  the 
time  of  the  making  of  the  written 
contract  and  was  made  before  any 
water  was  furnished  under  such  con- 
tract,'' it  was  sufllctent  to  admit 
proof  of  the  subsequent  agreement. 
Old  River  Rice  Irr.  Co.  v.  Stubbs, 
(Tex.   Civ.   A.)    137   SW   164. 

66.  Dermott  v.  Jones,  2  Wall. 
(U.  S.)  1.  17  L.  ed.  762;  White  v. 
Soto.  82  Cal.  654,  23  P  210;  O'Connor 
V.  Dingley,  26  Cal.  11;  Ladue  v.  Sey- 
mour, 24  Wend.  (N.  Y.)  60. 

67.  See  infra  >  925. 

68.  McKay  v.  Fleming,  24  Colo.  A. 
380,  134  P  169,  162  [quot  Cyc] ;  King 
V.  Falst.  161  Mass.  449.  37  NE  456; 
Sutter  V.  Raeder,  149  Mo.  297,  50  SW 
813 

Slaeharn  of  oflfliial  oontraot  see 
supra  9   615. 

m.    Gosline  v.  Albro-CHem  EI.  Co., 


174  Mass.  38,  64  NE  351. 

7D.  Leeds  v.  Passman,  17  La.  Ann. 
32-  Maack  v.  Schneider,  51  Mo.  A.  92. 

71.  Sibley  v.  Barclay.  14  Ala.  A. 
422,  70  3  201;  Boring  Lumber  Co.  v. 
Roots,  49  Or.  669,  90  P  487.  See  Mc- 
Lane  v.  Maurer,  28  Tex.  Civ.  A.  76, 
66  SW  693,  1108  (holding  that,  where 
a  contract  authorising  plaintiffs  to 
sell  land  within  a  certain  time  is  ex- 
tended with  slight  duuiges  by  in- 
dorsement thereon,  in  an  action  for 
the  breach  before  the  extended  time 
has  expired,  it  is  proper  to  declare 
on    both    contracts). 

7a.  Morrlson-Trammell  Brick  Co. 
V.  McWllliams,  127  Oa.  169,  66  SB 
306:  Haven  v.  Shaw,  23  N.  J.  L.  309. 

73.  Little  V.  Blunt,  16  Pick. 
(Mass.)  359;  Turner  v.  Butler,  126 
Mo.  131,  28  SW  77;  Blgelow  v.  Porto 
Rico  Planters  Co.,  7  Porto  Rico  Fed. 
463,  466   [quot  Cyc]. 

Taztaiwe  see  Infra  {  920. 

74.  Little  V.  Blunt,  16  Pick. 
(Mass.)  359;  Lockwood  v.  Blgelow, 
11  Minn.  lis. 

76.  Richards  V.  Vanner,  4  Stew.  & 
P.   (Ala.)  64. 

76.  Kernan  v.  Carter,  104  SW  308, 
31  KyL  885;  Perkins  v.  Maurepas 
Milling  Co.,  88  Miss.  804,  44  S  993 
(holding  that.  In  an  action  for  breach 
of  a  contract  based  on  a  written 
order  by  plaintiff  to  defendant  which 
cont«tlned  a  provision  that  the  order 
was  taken  subject  to  the  approval  of 
defendant,  the  declaration  must  show 
that  the  order  has  been  so  approved). 

77.  Blue  Grass  Tract.  Co.  v. 
Hedges,  139  Ky.  358,  104  SW  370,  31 
KyL  1005. 

78.  Sanborn  v.  Rodgera,  33  Fed. 
851;  Allen  v.  Chouteau,  102  Mo.  309, 
14   SW   869. 

[a]  AIlsgatioBB  haU  snflloleat.— 
Louisville,  etc.,  R.  Co.  v.  Flanagan, 
113  Ind.  488,  14  NE  370,  3  AmSR  674 
(holding  that  an  allegation  that 
plaintiffs  contracted  with  defendant, 
and  that  the  terms  of  the  contract 
are  set  forth  In  a  certain  letter  writ- 
ten on  behalf  of  defendant  to  plain- 
tiffs. Is  sufllclent,  in  the  absence  of 
a  motion  to  procure  a  more  speciflc 
statement  of  acceptance) ;  Ciemey  v. 
Haas.  144  App.  Dlv.  430,  129  NTS 
537;  Slxta  V.  Ontonatron  Valley  Land 
Co..  148  Wis.   186.   134  NW  341. 

79.  tionadale  v.  Brown,  15  F.  C!aa. 
No.  8.494.  4  Wash.  C.  C.  148;  Train 
V.  Qold.  6  Pick.  (Masa)  380. 
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the  act  was  done  or  omitted  within  a  reasonable 
time,  where  the  contract  does  not  specify  the  time 
for  acceptance.^  Where  plaintiff  sues  on  a  contract 
made  for  his  benefit,  he  need  not  allege  an  accept- 
ance, since  an  acceptance  will  be  implied  from  the 
act  of  bringing  snit."'  A  declaration  showing  a  con- 
tract not  signed  by  plaintiff  is  not  demurrable  if 
acceptance  is  otherwise  pleaded,^^ 

[%  838]  (10)  Allegation  of  a  Promise.  In  an 
action  at  common  law  for  the  breach  of  contract, 
plaintiff  mnst  allege  a  promise  on  the  part  of  de- 
fendant ;"*  but  under  the  code  system  of  pleading 
it  is  sufficient  to  allege  the  facts  from  which  a 
promise  may  be  implied.^  And  generally  it  is  not' 
essential  that  there  shall  have  been  an  affirmatively 
expressed  promise  to  pay;  it  is  sufficient  if  words 
wen  used  which  are  tantamount  to  a  promise,  ex- 
press or  implied.^  The  addition  of  an  allegation 
of  a  promise  to  pay  in  an  action  on  an  implied  con- 
tract makes  the  pleading  one  on  both  an  express 
and  an  implied  contract,  and  both  allegations  may 
stand  together,  and  proof  sustaining  either  an  ex- 
press or  an  implied  contract  may  be  received;**  but 


if  defendant  objects  to  this  forln  of  allegation,  he 
may  move  to  require  plaintiff  to  elect  on  which 
ground  he  will  proceed,  and  if  it  appears  that  an 
unfair  burden  is  imposed  on  defendant  by  this 
double  form  of  pleading,  an  election  may  be  re- 
quired in  the  discretion  of  the  trial  court.*' 

[$  839]  d.  Aveimflnt  of  Oowddenition — (1)  In 
General.  If  the  contract  in  suit  is  under  seal  it 
imports  a  consideration  and  none  need  be  all^^d;** 
and  the  same  is  true  if  the  instrument  sued  on  is 
negotiable  according  to  the  law  merchant.*"  And  by 
statute  in  some  jurisdictions  every  written  contract 
is  made  to  import  a  consideration,  and  where  this  is 
so,  it  is  not  necessary  for  plaintiff  to  allege  the  con- 
sideration.*" But  the  consideration  is  an  essential 
part  of  a  contract,  and,  in  the  absence  of  statutory 
relief  from  the  rule,  a  party  declaring  on  a  contract 
which  at  common  law  does  not  import  a  considera- 
tion must  fully  and  truly  state  the  consideration  as 
well  as  the  promise  founded  on  it,  and  must  ptove 
it  as  laid.**-  If  no  consideration  is  stated,  it  is  a 
fatal  defect  which  may  be  taken  advantage  of  by 
demurrer,  motion  in  arrest  of  judgment,  or  writ  of 


80.  Hozley  v.  Moxley.  2  Mete. 
(Ky.)    809. 

81.  Foster  V.  Leinlnger,  33  Ind.  A. 
669,   72   NE:  164. 

88.  Bodenheimer  v.  Mary  Plant- 
InK.  ate,  Co.,  Ltd.,  1  La.  A.  (Orleans) 

88.  Me. — Brown  v.  Starblrd,  98 
Me.    292,   56   A   902. 

Mass.— Hotchkiss  v.  Judd,  12  Allen 
447. 

Minn. — Lufkln  v.  Harvey,  12S 
Minn.    458.    147   NW  444. 

Mo. — McNult^  V.  Collins,  7  Mo.  69; 
Muldrow  V.  Tappan,  6  Mo.  276; 
Brewer  t.  Swartx,  94  Mo.  A.  192; 
Weber  v.  Squler,  61  Mo.  A.  601. 

Nev. — Qerrens  v.  Huhn,  etc..  Silver 
Min.  Co.,   10  N<!y.  137. 

[a]  A]l«(»tloa  haU  avfletent. — 
An  allecatton  of  a  complaint,  in  an 
action  on  defendant's  agreement  to 
pay  plalntltr  the  amount  due  him 
from  the  owner  for  constructing  a 
building,  after  plalntlfT  had  refused 
to  continue  the  work  on  the  owner's 
default  in  payments,  that  thereupon 
defendant  promised  that,  if  plaintiCT 
would  resume  the  work  and  complete 
it  without  flling  a  Hen,  he  would  pay 
the  money  due  to  plaintiff,  suflf- 
clently  alleged  that  defendant  prom- 
ised plaintiff  to  pay  him.  Kletnman 
V.  Auerbach,  82  Misc.  486,  143  NTS 
1033. 

84.  Cal. — Semi-Tropic  Spirtuallsts' 
Assoc.  V.  Johnson,  163  Cat.  S39.  126 
P  488;  Bryant, V.  Broadwell,  140  Cal. 
490,  74  P  88;  Whitton  v.  Sullivan,  96 
Cal.  480,   31   P  1115. 

Minn. — Lufkln  v.  Harvey,  126 
Minn.  468,  147  NW  444;  Boston  Cloth- 
ing Co.  V.  Qarland,  90  Minn.  620,  97 
NW  433. 

Mont. — Higgins  v.  Germaine,  1 
Mont  230. 

N.  Y. — Qrossman  v.  Schenker,  206 
N.   Y.    466,    100   NE    39. 

N.  D. — ^Weber  v.  Lewis,  19  N.  D. 
473.  126  NW  106,  34  LRANS  364. 

88.  Dexter  v.  Ohiander,  89  Ala. 
262,  7  S  116;  Rice  v.  Rice.  68  Ala. 
216:  Veltch  v.  McLennan,  3  Man.  383. 

88.  Lufkln  v.  Harvey,  126  Minn. 
468,  147  NW  444;  Kinsel  v.  Boston, 
etc..  Farm  Land  Co.,  124  Minn.  416, 
146   NW  124. 

87.  Lufkln  v.  Harvey.  126  Minn. 
468,  147  NW  444;  Wetmore  v.  Thur- 
man,   121  Minn.   352,   HI   NW  481. 

88.  Moore  v.  Waddle,  34  Cal.  145; 
Wills  v.  Kempt,  17  Cal.  98;  McCarty 
V.  Beach,  10  Cal.  461;  Montgomery 
County  V.  Auchley.  103  Mo.  492,  16 
SW  626;  Bush  v.  Stevens.  24  Wend. 
(N.  T.)  266;  Douglass  v.  Howland, 
24  Wend.  (N.  Y.)  36;  Livingston  v. 
Tremper.  4  Johns.  (N.  Y.)  416;  Salt 
Lake   City  Nat.   Bank   v.    Nelson,   38 


Utah  169,  111  P  907,  910  tQUOt  Cyc]. 

Seal  •■  ImportlBr  oonaUerMUm 
see  supra  i  147. 

88.     See  Bills  and   Notes  i   1188. 

90,  Ala. — Georgia  Home  Ins.  Co. 
V.  Boykln.  137  Ala.  35(1  34  S  1012; 
Holman  v.  Norfolk  Bank,  12  Ala. 
369;  Nesblt  v.  Bradford.  6  Ala.  746; 
Young  V.  Foster,  7  Port.  420;  Click 
V.  McAfee,  7  Port.  62;  Chamberlain 
V.  Darrington,  4  Port.  615;  Phillips 
V.  Scoggins,  1  Stew,  ft  P.  2i. 

Cal. — Henke  v.  Eureka  Endowment 
Assoc,  106  Cal.  429,  34  P  1089:  Wil- 
liams V.  Hall,   79  Cal.  606,   21  P  966. 

Ind. — Durland  v.  Pltcairn,  61  Ind. 
426;   Larsh  v.  Estep,   8   Ind.  287. 

Iowa. — Des  Moines  Univ.  v.  Liv- 
ingston, S7  Iowa  307,  10  NW  738,  42 
AmR  42;  State  v.  Wright,  37  Iowa 
622;  Henderson  v.  Booth,  11  Iowa 
212;  Blake  v.  Blake.  7  Iowa  46; 
Towsley  V.  Olds,  6  Iowa  626;  Llnder 
V.  Lake,  6  Iowa  164. 

Kan. — Bprague  v.  Missouri  Pac.  R. 
Co.,  34  Kan.  847,  8  P  466;  Waynick 
V.  Richmond.  11  Kan.  488;  Roller  v. 
Ott,  14  Kan.  609  (where  it  was  held 
that,  where  the  cause  of  action  is 
founded  on  a  written  contract,  and 
neither  the  petition  nor  the  written 
contract  shows  ainrmatively  that 
there  was  no  consideration  therefor, 
it  will  be  presumed  prima  facie  that 
there  was  a  sufficient  consideration). 

Mo. — Montgomery  County  v.  Auch- 
ley, 92  Mo.  126,  4  SW  425;  Taylor  v. 
Newman,  77  Mo.  267;  Glasscock  v. 
Glasscock,  66  Mo.  627;  Caples  v. 
Branham,  20  Mo.  244,  64  AmD  188; 
Fleming  y.  MuUoy,  148  Mo.  A.  309, 
127  SW  106;  Montgomery  v.  Mont- 
gomery, 142  Mo.  A.  481.  127  SW  118. 

Mont. — Noyes  v.  Young,  32  Mont. 
226.    79  P   1063. 

Tex. — Royal  Neighbors  of  America 
V.  Heard,  (Civ.  A.)  186  SW  882,  883 
[clt  Cyc]. 

Utah. — Salt  Lake  City  Nat.  Bank 
V.  Nelson,  88  Utah  169,  111  P  907, 
910  [quot  C!yc]. 

WHnar  M  importlBf  oonsiaeTatlon 
see  supra  i   146. 

91.  U.  S.— Offutt  V.  Hall,  18  F. 
Caa.  No.  10,460,  1  Cranch  C.  C.  672; 
Smith  V.  Barker,  22  F.  Cas.  No.  13,013, 

3  Day  (Conn.)  812. 

Ala. — Hoffman  v.  Moreman.  184 
Ala.  220,  63  S  942;  Malone-Beal  Mer- 
cantile Co.  V.  Greer,  169  Ala.  643,  58 
S  810;  Spencer  v.  Bessemer  Water 
Works,  144  Ala.  587,  39  S  91. 

Cal. — Acheson  v.  Western  Union 
Tel.  Co.,  96  Cal.  641.  31  P  583;  Mc- 
Fadden  v.  Crawford,  39  Cal.  662; 
Moore  v.  Waddle,  34  C^al.  145;  Shafer 
v.  Bear  River,   etc.  Water,  etc,  Co., 

4  Cal.  294. 

Conn. — ^Batley  v.  Bussing,  89  Conn. 


1;  Hartford  Screw  Co.  v.  Porter  MfK. 

Co.,  24  Conn.  77;  Lyon  v.  Alvord,  18 
Conn.  66;  Ruksell  v.  South  Britain 
Soc,  9  Conn.  608;  Cook  v.  Bradley,  7 
Conn.  57,  18  AmD  79;  Hendrlck  v. 
Seely,  6  Conn.  176:  Curley  v.  Dean,  4 
Conn.  259,  10  AmD  140. 

D.  C. — Parish  v.  Craig,  40  App. 
188 

Oa, — ^Douglass  v.  W.  1..  Williams 
Art  Co.,  143  Ga.  846,  86  8E  993; 
Lucas  V.  Southern  R.  Co..  130  Ga. 
606,  61  SE  404;  Snook  v.  Raglan,  89 
Oa.  261.  16  SE  364. 

111. — Ives  V.  McHard,  101  111.  97; 
Indianapolis,  etc.,  R.  Co.  v,  Rhodes. 
76  111.  286;  Connolly  v.  Cottle,  1  111. 
364;  Schwerdt  v.  Schwerdt.  141  111.  A 
386   [aff  285  111.  386,  85  NB  <1S]. 

Ind. — Higham  v.  Harris.  108  Ind. 
246,  8  NB  255;  Wheeler  v.  Hawkins, 
101  Ind.  486;  Leach  v.  Rhodes.  49 
Ind.  291;  I>oran  v.  Shaw,  26  Ind.  284: 
Robinson  v.  Barbour,  6  Blackf.  463; 
Poundstone  v.  Lewark,  4  Bladcf. 
173:  Southern  Indiana  Loan.  etc.. 
Inst.  V.  Roberts,  42  Ind.  A.  653,  86 
NE  490;  Taylor  v.  Leeson,  35  Ind.  A 
620,  74  NE  907;  Louisville,  etc,  R 
Co.  V.  Barnes,  16  Ind.  A.  812,  44  NE 
1118. 

Iowa — Decker  v.  Birhap,  Morr.  6!. 

Ky.— Funk  V.  Punk.  122  SW  511: 
Huffman  v.  Ahl.  72  SW  843.  24  KyL 
1877;  BeauchaVnp  v.  Bosworth.  8  Bibb 
116;  Bruner  v.  Stout,  Hard.  826;  Gra- 
ham V.  Sheets,  9  Ky.  Op.  701. 

Md.— Wright  V.  Gilbert.  61  Md. 
146;  Pennsylvania,  etc.,  Steain  NaT. 
Co.  V.  Dandrldge,  8  GUI  &  J.  248,  2) 
AmD  643. 

Mass. — Murdook  v.  Oldwell,  8  Al- 
len 309;  Hemmenway  v.  Hlckea  4 
Pick.  497:  Harris  v.  Rayner,  8  Pick. 
641. 

Mich.— Kean  v.  Mitchell.  13  MIcli. 
207. 

N.  H. — Colbum  V.  Pomeroy,  44 
N.  H.  19:  New  Hampshire  Mut  F. 
Ins.  Co.  V.  Hunt,  SO  N.  H.  219:  Smith 
V.  Wheeler,  29  N.  H.  334;  Streeter  v. 
Sumner,  19  N.  H.  516;  Badger  t. 
Burleigh.  13  N.  H.  507;  Mitchell  v. 
Gile,  12  N.  H.  390;  Moore  v.  Ross. 
7  N.  H.  528;  Favor  v.  Philbrlck.  7 
N.  H.  826;  Benden  v.  Manning.  : 
N.  H.   290. 

N.  M. — Joseph  V.  Catron.  18  N.  M. 
202.  81  P  439,   1  LRANS   1120. 

N.  Y. — Sloan  v.  Mitchell,  164  App. 
Dlv.  687,  149  NYS  1016;  (3»emey  v. 
Haas,  144  App.  Div.  480.  129  NYS 
587;  Boos  V.  Cleveland  School-Fnr- 
nlture  Co.,  46  App.  Div.  593,  61  NTS 
407;  Weller  v.  Hersee.  10  Hun  4J1 
[aff  74  N.  Y.  609  meml;  Dolcher  v. 
Pry,  37  Barb.  152;  Spear  v.  Down- 
ing. 84  Barb.  622;  Poland  v.  Hol- 
lander,  62  Misc.   528.   116  NYS  104!: 


For  latMr  oaMS,  a*v*lopiiMBts  and  ekaacM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CONTRACTS 


[18  C.  J.]    723 


error.**  In  usiunpflit^  althongh  it  U  sufficient  for 
plaintiff  to  state  only  those  parts -of  the  contract  for 
the  breach  of  whidi  he  seeks  to  recover,  yet  the 
whole  consideration  must  be  explicitly  and  correctly 
stated,  and  If  any  part  of  an  entire  consideration, 
or  of  a  consideration  consisting  of  several  things, 
be  omitted  or  misstated,  plaintiff  will  fail  at  the 
trial  on  the  ground  of  variance.'^  However,  the 
statement  of  a  frivolous,  together  with  a  sufBcient, 
consideration  for  a  contract  will  not  vitiate  the 
declaration,  but  the  statement  of  the  insufficient 
consideration  may  be  stricken  out.**  The  insuffi- 
cient part  is  regarded  as  mere  surplnaage  if  alleged, 

Chapi>el  T.  Brockwar,  Zl  Wend.  157; 
D«  Forest  y.  Fmry,  •  Cow.  151;  Rob- 
ertson V.  Lynch,  18  Johns.  451; 
Bailey  v.  Freeman,  4  Johns.  280; 
Bumet  T.  Blsco.  4  Johns.  S3(;  Pow- 
ell V.  Brown,  3  Johns.  100;  Ltansing 
T.   McKiUlp,   3  Cat.   286. 

Or. — Turnham     v.     CalunMt,     etc., 
MIn.   Co.,   68  Or.  453.  456,   112  P  711, 


115  P  157  fcJt  Cyc];  Hayden  v. 
Steadman,  3  Or.  660. 

Pa. — ^Whltall  V.  Morse,  5  Sergr.  & 
R.   358. 

S.  C. — CogKeahaJl  t.  CoKgeshaU,  33 
S.  C.  L-  51;  Treadway  ▼.  Nicks,  14 
S.  C.  Li.  136;  Douglass  v.  Davie,  13 
S.  C.  1^  218. 

S.  D. — Tilden  v.  Smith,  24  S.  D. 
71,    124    NW    841. 

Tenn. — Shelton  v.  Bruce,  9  Terg. 
24-   Roper  V.  Stone,  Cooke  497. 

Tex. — Jones  v.  Holllday,  11  Tex. 
412.  62  AmD  487;  Pitts  v.  Bnnis,  1 
Tex.  604. 

Utah.— Felt  v.  Judd,  8  Utah  414,  4 
P  243. 

Va. — Southern  R.  Co.  v.  Wllloox, 
98  Va.  222.  35  SB  355-  Hale  t.  Crow. 
9  Gratt.  (50  Va.)  268;  Moseley  v. 
Jones,  5  Munf.  (19  Va.)  23;  Bever- 
leys  V.  Holmes,  4  Hunt.  (18  Va.)  95; 
Mosby   V.  Leeds,  3  Call  ^7  Va.)   439. 

■W.  Va. — ^Davisson  v.  Ford,  23  W. 
Va.  617;  James  t.  Adams,  8  W.  Va. 
668. 

Elng.— Saunderson  t.  Orifflths,  6 
B.  &  C.  909.  11  BCL  734,  108  Reprint 
338;  King  ▼.  Robinson,  Cro.  Bni£ '79. 
78  Reprint  339;  Miles  v.  Sheward,  8 
East  7,  108  Reprint  246;  Clarke  T. 
Gray,    6   East  564.    102   Reprint  1404. 

[a]  Tbaa  an  attorney's  complaint 
aflntinst  husband  and  wife  on  an  al- 
leged special  promise  ot  the  husband 
to  pay  plaintiff  for  legal  services 
rendered  the  wife,  in  consideration 
of  plaintiff's  executing  a  consent  to 
discontinue  an  action  between  de- 
fendants and  to  withdraw  certain 
motions  in  which  he  had  an  interest, 
showed  no  consideration  for  the 
promise,  the  complaint  not  alleging 
what  the  action  was.  or  the  nature 
of  plaintiff's  interest  in  the  -motions. 
Steuer  v.  Hart,'  175  App.  Div.  829, 
162    NTS    489. 

IbJ  IS  'tti»  ooBatdexatlOB  Is  sat 
fortn  ta.  th*  wvcds  of  the  ooatract, 
there  can  be  no  variance.  Smith  v. 
Edmunds,  16  Vt.  687. 

[c]      Btatemamts   held   snfflolaat. — 

(1)  A  complaint  alleging  that  de- 
fendant, desiring  to  marry  a  woman 
in  plaintiff's  employ,  agreed  to  pay 
plaintiff  thirty  dollars  for  a  release 
of  her  contract  of  employment,  and 
that  on  the  faith  of  such  promise  she 
was  released,  sufflciently  discloses 
that  the  woman  was  under  obligation 
to  remain  In  plaintiff's  service  so  as 
to  show  a  consideration.  Holts  v. 
Hanson.  -115    Wla    236,    91    NW   663. 

(2)  A  complaint  alleging  that  de- 
fendants offered  .certain  premiums 
for  a  trotting  match,  that  plaintiff 
duly  entered  his  horse  for  the  match, 
and  that  the  second  premium  was 
awarded  to  plaintiff  as  owner  of  such 
horse,  which  had  made  the  second 
best  time  in  the  trotting  match, 
shows  a  sufficient  consideration  for 
the  premium  to  authorise  the  main- 
tenance of  the  action,  although  it 
contains  no  direct  averment  of  such 
consideration.  Alvord  v.  Smith,  63 
lod.   68.      (3)   A  petition  alleging  a 


parol  contract  whereby  plaintiff 
agreed  to  transfer  to  defendant  a 
lease  of  land  belonging  to  the  public 
school  fund,  and  to  assist  defendant 
in  purchasing  the  land,  for  which 
defendant  agreed  to  pay  plaintiff  one 
dollar  per  acre  for  such  amount  as 
defendant  should  purchase,  -and  al- 
leging that  the  lease  had  been  trans- 
ferred, that  defendant  had  purchased 
a  large  tract  of  the  land  at  two  dol- 
lars per  acre,  that  plaintiff  had  coun- 
seled and  assisted  defendant  in  mak- 
ing the  purchase,  and  that  defend- 
ant was  about  to  bid  Ave  dollars  per 
acre  for  the  land,  but  at  the  advice 
of  plaintiff  bid  only  two  dollars  per 
acre,  is  not  subject  to  a  special  ex- 
ception that  It  failed  to  show  any 
benefit  accruing  to  defendant  by  the 
performance  of  plaintiff's  obligation 
under  the  contract.  Belcher  v. 
Schmidt,  62  Tex.  CMv.  A.  411,  132  8W 
833 

M.  Ind. — Robinson  v.  Barbour,  6 
Blackf.  468. 

Ky. — Bruner  v.  Stout,  Hard.  225. 

Md. — Pennsylvania,  etc..  Steam 
Nav.  Co.  V.  Dandrldge,  8  OiU  &  J. 
248.  29  AmD  543. 

N.  EL.— Bender  v.  Manning,  2  N.  H. 
289 

K  T.— Poland  ▼.  HolUnder,  62 
Misc.  523,  lit  NTS  1042. 

Tenn. — «helton  v.  Bruce,  9  Terg.  24. 

Va. — Moseley  v.  Jones,  5  Munf. 
(19  Va.)  23;  Winston  v.  Francisco, 
2  Wash.    (2  Va.)    187. 

Eng. — Dartnall  v.  Howard,  4  B.  & 
C.  346,  10  ECL  608,  107  Reprint  1088; 
Andrews  ▼.  Whitehead,  13  East  102, 
104  Reprint  306:  Jones  v.  Ashbum- 
ham,  4  East  456,  102  Reprint  905; 
Mltchlnson  y.  Hewson,  7  T.  R.  348, 
101  Reprint  1018. 

9S.  u.  S. — ^Watson  v.  Dunlap,  29 
F.  Cas.  No.  17,282,  2  Cranch  C.  C.  14. 

Ala. — Malone-Beall  Mercantile  Co. 
v.  Greer,   169  Ala.  543,  63  S  810. 

Conn. — ^Russell  v.  South  Britain 
Soc,  9  Conn.  508;  Hendrick  v.  Seely, 
6  Conn.  176:  Curley  v.  Dean,  4  Conn. 
259,  10  AmD  140;  Bulkley  v.  Landon, 
2  Conn.  404. 

Ky.— Carrell  v.  Collins,  2  Bibb  429. 

Mass. — Woodruff  v.  Wentworth, 
133    Mass.    309. 

N.  H. — Smith  v.  Webster,  48  N.  H. 
142;  Badger  v.  Burleigh,  13  N.  H. 
507;  Benden  v.  Manning,  2  N.  H.  289. 

N.  Y. — Stone  v.  Knowlton.  3  Wend. 
374;  De  Forest  v.  Frary,  6  Cow.  151; 
Lansing  v.  MoKiUip,  3  Cai.  286. 

Fa. — Chinnlngbam  v.  Shaw,  7  Pa. 
401. 

S.  C. — Lowrle  v.  Brooks,  10  S.  C  L. 
342 

Vt.— Gowry  V.  Ward,  25  Vt.  217. 

W.  Va. — Davisson  v.  Ford,  23  W. 
Va.  617. 

Eng. — Payne  v.  Wilson,  7  B.  A  C. 
423,  14  ECTl  198,  108  Reprint  781; 
Blyth  V.  Bampton,  3  Blng.  472,  11 
EC!l  233,  180  Reprint  595:  White  v. 
Wilson,  2  B.  &  P.  116,  126  Reprint 
1188;  Symonds  v.  C^arr,  1  Campb. 
361;  Andrews  v.  Whitehead,  13  East 
102,  104  Reprint  306:  Leeds  v.  Bur- 
rows. 12  East  1,  104  Reprint  1;  Miles 
V.  Sheward,  8  Blast  7,  108  Reprint 
246;  Clarke  v.  Gray,  8  East  564,  102 
Reprint  1404.  But  see  McKenna  v. 
HcKenna,  118  111.  A.  240  (holding 
that,  where  the  general  statement 
of  the  consideration  for  the  agree- 
ment Is  substantially  the  consldera^ 


and  consequently  it  is  not  necessary  to  notice  it  in 
■the  pleadings  or  to  prove  it  if  stated.** 

[(  840]  (2)  How  Pl«aded— (a)  Ezecatoiy  Oon- 
■LcUuratioiL  Where  it  is  necessary  to  allege  a  con- 
sideration, it  should  be  stated  truly,  and  proved  as 
laid,**  as  a  variance  between  the  consideration  aL- 
leg^  and  the  one  proved  will  be  fatal  to  a  recov- 
ery.'^ So  also  it  is  necessary  to  state  the  whole 
consideration;**  and  if  there  ig  more  than  one  con- 
sideration, the  whole  must  be  alleged  and  proved.** 
Where  the  consideration  is  executory,  plaintiff  must 
state  it  with  a  greater  degree  of  certainty  and  mi- 
nuteness than  in  the  case  of  executed  considerations^ 

tton  averred  in  the  declaration,  the- 
contract  Is  properly  admitted  in  evi- 
dence over  objection  that  the  con-- 
slderation  set  forth  in  the  declara- 
tion differs  materially  from  that  ex- 
pressed In   the   Instrument). 

M.  Lowry  v.  Brooks,  18  S.  C.  L. 
421. 

•5.  Ives  V.  McHard,  103  III.  97; 
Breen  v.  Sullivan,  5  111.  A  449; 
Loomis  V.  Newhall,  15  Pick.  (Mass.) 
159;  King  v.  Sears.  2  C.  M.  &  R.  48. 
150  Reprint  21;  Bradburne  v.  Brad- 
bume,  Cro.  Ells.  149,  78  Reprint  407; 
Crisp  v.  Gomel,  Cro.  Jac.  128,  79  Re- 
print 111;  Ring  v.  Roxbrongh,  2 
Cromp.    &    J.    418.    149    Reprint    177. 

M.  U.  S.— Smith  V.  Barker,  22 
F.  Cas.  No.  13.013,  3  Day  (Conn.)  31S. 

Conn. — ^Russell  v.  Slade,  12  Conn. 
455:  Hendrick  v.  Seely,  6  Conn.   176. 

Ky.— Carrell  v.  Collins,  2  Bibb  429. 

N.  H. — New  Hampshire  Mut.  F. 
Ins.  Co.  v.  Hunt.  30  N.  H.  219;  Smith 
v.  Wheeler.  29  N.  H.  334:  Streeter 
v.  Sumner,  19  N.  H.  516;  Mitchell  y. 
Oile,  12  N.  H.  390;  Moore  v.  Ross,  7 
N.  H.  628;  Favor  y.  Phllbriok,  7 
N.  H.  326;  Benden  v.  Manning,  2 
N.  H.  289. 

N.  T. — ^DeForest  v.  Frary,  6  Cow. 
161. 

Pa. — Cunningham  v.  Shaw,  7  Pa. 
401. 

Eng. — King  v.  Robinson,  Cro.  Ells. 
79,  78  Reprint  339;  Miles  v.  Sheward. 
8  East  7,  103  Reprint  246;  Clarke  y. 
Gray,  6  East  564,  102  Reprint  1404. 

[a]  ATarmsat  by  war  ot  redf  1  >— 
A  complaint  which  contains  no  aver- 
ment of  consideration  except  by  way 
of  recital  is  insufficient.  Shafer  v. 
Bear  River,  etc..  Water,  etc.,  Co.,  4 
Cal.  294, 

97.  Sheehy  v.  Mandevtlle,  7 
Cranch  (U.  S.)  208,  3  L.  ed.  317;  Con- 
nolly V.  Cottle,  1  111.  364;  Scott  ▼. 
Baker,  8  W.  Va.  286. 

88.    Conn. — Russell  y.  South  Brit-' 
ain    Soc,    9    Conn.    508;    Hendrick   v. 
Seely,  6  Conn.  116;  Curley  v.  Dean,  4 
Conn.  269^10  AmD  140. 

N.  H.— Webster  v.  Hodgklns.  25  N. 
H.  128;  Benden  v.  Manning,  2  N.  H. 
289. 

N.  T. — DeForest  v.  Frary.  6  Cow. 
161;  Lansing  v.  McKIlUp,   3  Cal.  286. 

S.  C. — ^Lowrie  V.  Brooks,  10  S.  C.  L. 
342. 

W.  Va. — Davisson  v.  Ford,  28  W. 
Va.  617;  James  v.  Adams,  8  W.  Va. 
568  (holding  that,  in  an  action  for 
damages  for  failure  or  refusal  to 
perform,  the  declaration  must  state 
the  entire  consideration,  and  the  en- 
tire act  to  be  done  In  virtue  of  the 
consideration:  and  the  proof  must 
correspond  with  the  allegation). 

Eng. — Miles  v.  Sheward,  8  East  7, 
103  Reprint  246. 

"In  declaring  on  a  simple  contract, 
it  is  necessary  to  state  the  whole 
consideration  expressly  and  formally, 
correspondent  with  the  facts  in  the 
case,  and  co-extensive  with  the  con- 
tract; for  a  variance  between  the 
contract  alleged  and  the  contract 
proved,  is  fatal  on  trial."  Hendrick 
V.  Seely,  6  Conn.  176,  179. 

98.  ky. — Carrell  v.  Collins.  2  Bibb 
429. 

Mich. — Detroit,  etc.,  R.  Co.  v. 
Forbes,  30  Mich.  165. 

N.  H.— Badger  v.  Burleigh,  13  N.. 
H.  607. 
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in  order  that  the  court  may  judge  whether  the  per- 
formance alleged  in  the  pleading  is  sufficient;^  and' 
the  consideration  must  be  stated  with  such  particu- 
larity as  will  enable  the  court  to  say  whether  or  not 
it  is  sufficient.'  The  consideration  as  stated  must 
of  course  be  sufficient  to  support  the  action.'  If 
the  statement  of  consideration  is  merely  defective, 
such  defect  can  be  taken  advantage  of  only  by 
special  demurrer;*  and  a  defective  statement  of 
consideration  will  be  cured  by  verdict." 

[f  841]  (b)  Fast  Ooiiaid«ration.  No  action  can 
be  maintained  on  a  consideration  which  appears  to 
be  past,  unless  it  is  alleged  to  have  been  performed 
by  the  assent  or  request  of  defendant,'  or  at  least 
.  it  must  appear  that  the  party  promising  was  under 
a  moral  obligation  to  do  the  act  himself  or  to  pro- 
cure it  to  be  done.'  Where,  however,  the  contract 
is  set  out  in  full  and  ia  such  as  to  imply  a  request, 
a  direct  averment  of  such  request  is  unnecessary.' 

[i  842]  (c)  Oowmrrent  Oonsidsratiim.  If  the 
promise  of  one  party  is  the  consideration  for  the 
promise  of  the  other,  the  promises  must  be  con- 
current and  obligatory  on  both  at  the  same  time, 
and  the  declaration  should  so  allege.* 

[}  843]  (d)  How  Much  of  Ooatract  Must  Be 
Stated.  It  is  sufficient  to  state  so  much  of  the  con- 
tract, when  it  consists  of  several  distinct  parts,  as 
contains  the  entire  consideration  for  defendant's 
promise,  and  that  part  of  the  promise  of  which 
plaintiff  alleges  a  breach.*" 


[i  844]  (e)  When  Oentract  Sedtes  a  ValvaUe 
Oonalderation  and  Is  Set  Out  In  Hsc  Verba.    If 

the  contract  on  its  face  purports  to  have  been  made 
for  a  valuable  consideration,  and  plaintiff  sets  it 
out  in  h»o  verba,  this  is  a  sufficient  averment  of 
consideration." 

[$  845]  (f)  Where  Oontraet  Is  Stated  According 
to  Its  Legal  Effect.  Where  the  contract  is  pleaded 
according  to  its  l^al  effect,  particular  facts  showing 
a  consideration  legally  sufficient  to  support  the 
promise  must  be  stated.  It  is  a  conclusion  of  law 
to  allege  that  there  was  a  full  and  valuable  con- 
sideration, without  stating  the  particular  faete;  and 
it  is  for  the  court  and  not  the  pleader  to  deeide 
whether  or  not  the  facts  stated  ^ow  a  considera- 
tion." 

[$  846]  (g)  Notes  Payable  in  Spedfle  Articles. 
According  to  the  weight  of  authority,  in  declaring 
on  a  note  payable  in  property  and  not  under  seal, 
plaintiff  must  aver  a  consideration."  Some  courts, 
however,  have  held  that  a  note  payable  in  specific 
articles  may  be  declared  on  in  the  same  manner  as 
a  negotiable  note;  that  is,  that  a  miecial  considera- 
tion need  not  be  averred  or  proved." 

[i  847]  e.  Averment  of  FnlflUment  of  OonditioB 
Precedent.  If  plaintiff's  right  of  action  depends  on 
a  condition  precedent,  he  must  allege  the  fulfillment 
of  the  condition  or  a  legal  excuse  for  its  nonfulfill- 
ment." If  a  party  agrees  to  pay  money  or  to  do  a 
particular  thing  on  the  happening  of  a  contingency. 


N.  T.— Lansing  v.  McKtUip,  S  Cal. 
286 

5.  C— Rye  V.  Stubbs.  19  S.  C.  L. 
184;  Lowrle  v.  Brooks,  10  8.  C.  L. 
848. 

[a]  Tlma  a  declaration  averring 
the  existence  of  two  considerations 
for  a  simple  contract  is  not  sus- 
tained by  proof  of  one;  and  the  vari- 
ance is  not  cured  by  verdict.  Stone 
v.  White,  8  Gray  (Mass.)  489;  Till- 
man V.  Fuller,  IS  Mich.  llS. 

1.  Bromley  v.  Oofl.  7G  Mich.  213, 
42  NW  810. 

a.  Windell  V.  Hudson,  102  Ind. 
e21,  2  NE  303;  Southern  Indiana 
Loan,  etc.,  Inst.  v.  Roberts,  42  Ind. 
A.'6S3.  86  NB  490;  Storseth  v.  Fol- 
som,  4E  Wash.  874,  88  P  632;  Davis- 
son  V.  Ford.  88  W.  Va.  617  (holding 
that  plaintiff  must  by  way  of  In- 
ducement, state  a  case  which  shows 
at  least  in  a  general  way  that  defend- 
ant was  liable  to  him,  when  the  set- 
tlement of  a  disputed  liability  is  the 
consideration  for  the  promise,  the 
breach  of  which  Is  the  basis  of  the 
action). 

3.  Swing  V.  Coombs.  8  Blackf. 
(Ind.)  368;  Bruner  v.  Stout.  Hard. 
(Ky.)  22B;  Murdlff  v.  Ware,  21  U.  C. 
Q.  B.  68. 

^  Andrews  v.  Whitehead,  18  Bast 
102.  104  Reprint  306. 

B.  Shaw  T.  Redmond,  11  Serg.  & 
R.  (Pa.)  27. 

6.  U.  S. — Lonsdale  v.  Brown.  15 
F.  Cas.  No.  8,494,  4  Wash.  C.  C.  148. 

Ind. — Goldsby  v.  Robertson,  1 
Blackf.  247. 

Ky. — Howard  v.  CHiiles,  8  B.  Mon. 
377. 

Me. — Jewett  v.  Somerset  County,  1 
Me.  125. 

Mass. — Train  v.  Gold,  5  Pick.  880; 
Balcom  v.  Craggln,  5  Pick.  295;  Mills 
v.  Wyman,  3  Pick.  207. 

N.  H.— Allen  v.  Woodward,  22  N. 
H.  544. 

N.  T.— Herendeen  v.  De  Witt,  49 
Hun  53,  1  NTS  467;  Spear  v.  Down- 
ing, 34  Barb.  522;  Bassford  v.  Swift, 
17  Misc.  149,  39  NTS  337;  Winch  v. 
Farmers'  L.  &  T.  Co.,  11  Misc.  390.  TZ 
NTS  244;  Parker  v.  Crane,  6  Wend. 
647;  Douglass  v.  Leland,  1  Wend. 
490;  Chalfee  v.  Thomas,  7  Cow.  358; 
Doty  V.  Wilson,   14  Johns.   878;   Oat- 


fleld  V.  Waring,  14  Johns.  188;  Hicks 
V.  Burhans,  10  Johns.  243;  Comstock 
V.  Smith,  7  Johns.  87;  Livingston  v. 
Rogers,  1  Cai.  683. 

Pa. — ^toever  v.  Stoever,  9  Serg.  ft 
R.  434. 

Vt— Harding  y.  Cragie,  8  Vt  501. 

Eng. — Hayes  v.  Warren,  Str.  938. 
98  Reprint  960;  King  v.  Sears,  2  C. 
M.  &  R.  48,  150  Reprint  21. 

7.  Ooldsby  t.  Robertson,  1  Blackf, 
(Ind.)  247;  Comstock  v.  Smith,  7 
Johns.   (N.  T.)  87. 

8.  Burst  ▼.  Cresson,  etc..  Coal, 
etc.,  Co.,  86  Hun  189.  33  NTS  313. 

S.  Mass. — ^Woods  v.  Rice,  4  Mete. 
481. 

Mich. — Bromley  v.  Goff,  76  Mich. 
213,  42  NW  810. 

N.  T. — Keep  v.  Goodrich,  18  Johns. 
397;  Tucker  v.  Woods,  12  Johns.  190, 
7  AmD  305;  Livingston  v.  Rogers,  1 
Cal.   683. 

Tex. — James  v.  Fulcrod.  5  Tex.  512, 
55  AmD  743. 

Vt.— Mlsslsquoi  Bank  v.  Sabin,  48 
Vt.  239. 

Va. — Southern  R.  Co.  v."  WIUoox, 
98  Va.  222,  86  SB  366. 

Eng.— ICirkby  v.  Coles,  Cro.  Bnis. 
137,  78  Reprint  394-  Wain  v.  Warl- 
tcrs,  6  East  10,  102  Reprint  972.  6 
ERC  231;  Kingston  v.  Phelps,  Peake 
N.  P.  227;  Payne  v.  C^ave,  3  T.  R. 
148,  100  Reprint  602:  Clayton  v. 
Jennings,  W.  Bl.  706,  96  Reprint  416. 

10.  Badger  t.  Burleigh.  18  N.  H. 
507;  MUes  v.  Sheward.  8  East  7,  103 
Reprint  246;  Clarke  v.  Gray,  6  Elast 
564,  102  Reprint  1404;  Cotterlll  v. 
Cufr,  4  Taunt.  286,  128  Reprint  338. 

11.  LeftkoTiU  V.  Gadisden  First 
Nat  Bank,  152  Ala.  521,  530,  44  S 
613  [cit  Cyc];  Dlckerson  v.  Derrick- 
son,  39  111.  574;  Prindle  y.  Caruthers, 
16  N.  T.  425;  Wood  v.  Knight,  35 
App.  Dlv.  21,  54  NTS  466:  Walrad  v. 
Petrte,  4  Wend.  (N.  T.)  576;  Jerome 
v.  Whitney,  7  Johns.  (N.  T.)  321;  Van 
Norman  v.  Wheeler,  18  Tex.  316. 
Compare  Grist  v.  Mundell.  (Pa.)  18 
A  319  (where  the  contract  set  out 
was  held  not  to  show  liability  on  the 
part  of  the  defendant  to  pay  the  s..m 
sued  for). 

la.  Rosslter  v.  Marshi  4  Conn. 
196;  Leach  v.  Rhodes,  49  Ind.  291; 
Brush  V.  Raney,  34  Ind.  416;  Fulton 


V.  Varney,  117  App.  Dlv.  B7S.  102 
NTS  608.  But  see  Storseth  v.  Fol- 
som,  46  Wash.  374,  88  P  682  (hold- 
ing that  a  valuable  consideration  is 
S leaded  by  a  complaint  alleging  that 
efendant,  "for  a  suitable  and  proper 
consideration,  had  and  exchanged  be- 
tween them,"  granted  plaintiff  per- 
mission to  construct  a  logging  road). 

13.  tCy. — ^Letcher  y.  Taylor,  2  Bibb 
585. 

MTlss. — Minor  y.  Mlchie,  1  Miss.  24. 

N.  T. — Ford  v.  Adams,  2  Barb.  849. 

S.  C. — Wlngo  V.  McDowell,  42  S. 
C.  L.  446;  Gains  v.  Kendrlck,  8  S.  C. 
L.  339. 

Tenn. — Brown  y.  Parks,  8  Humphr. 
294. 

See  also  Bills  and  Notes  |  1136. 

14.  Rogers  y.  Maxwell,  4  Ind.  243; 
Streeter  v.  Henley,  1  Ind.  401,  Smith 
187;  Brooks  v.  Page,  1  D.  Chlpm. 
(Vt.)  340. 

15.  U.  S.-i-Oarrow  v.  Davis,  16 
How.  272,  14  L.  ed.  692;  McDonald 
V.  Hobson,  7  How.  745,  12  L.  ed.  897: 
Wilcox  v.  Cohn,,29  F.  Cas.  No.  17.640. 
6  Blatohf.  346; 'Hart  v.  Rose,  11  F. 
Cas.  No.  6,164a,  Hempst  288;  Gill  v. 
Stebbins.  10  F.  Cas.  No.  6.431,  2 
Paine  417. 

Ala. — McCormick  v.  Badluim,  191 
Ala.  339,  67  S  609:  Long  v.  Addix  184 
Ala.  236,  63  S  982;  Flouss  v.  EAireka 
Co.,  80  Ala.  80.  ^ 

Ark. — McLaughlin  y.  Hutchlns,  J 
Ark.  207. 

Cal. — Muller  v.  Ohm,  66  Cal.  475.  C 
F  102;  Fisher  v.  Pearson,  48  Ca). 
472. 

Colo. — Patrick  v.  Colorado  Smelt- 
ing Co.,  20  Colo.  268.  88  P  236;  Mc- 
Phee  V.  Toung,  18  Colo.  80,  31  P 
1014. 

Fla. — ^Messer  y.  Dekle.  61  Fla.  311. 
64  S  866. 

Ga. — ^Virginia  L.  Ins.  Co.  v.  Proc- 
tor,  (A.)    89   SB  1088. 

Ill— Meyers  v.  Phillips,  72  111.  466: 
Rock  Island  State  BanlE  y.  Pope,  171 
111.  A.  282.  288  Felt  Cyc);  Thompson 
V.  Hoppert.  120  111.  A.  688;  Aledo  t. 
Vincent,  59  HI.  A.  179. 

Ind. — ^VtTheeler  y.  Hawkins,  101  Ind. 
486;  Johnson  v.  Bucklen.  9  Ind.  A 
154,  36  NB  176.  See  also  Cnfton  v. 
Carmichael,  29  Ind.  A.  820,  64  XE 
627  (holding  that  a  complaint  In  an 


For  latM  •••••,  devalopBMBta  and  «haaCM  in  the  law  see  cumulative  Annotations,  same  title,  pago  and  nota  number. 


§§  847-848 J 


CONTRACTS 


[13  0.  J.]     725 


its  happening  must  be  alleged  by  plaintiff  in  an 
action  on  the  contract;'*  and  a  general  averment 
that  defendant  failed  to  perform  according  to  the 
terms  of  the  i^eement  is  insufficient.^'  But  if  de- 
fendant's obligation  to  pay  money  was  not  to  arise 
if  a  certain  contingency  did  happen,  it  is  not  neces- 
saiy  for  plaintiff  to  allege  that  it  did  not  happen; 
it  is  incnmbent  on  defendant  to  show  that  it  did 
happen.*^  Where  the  action  is  baaed  on  the  theory 
of  the  renunciation  of  liability  under  a  contract 
constituting  a  breach,  it  is  not  necessary  to  allege 
fulfillment  of  conditions  precedent."  If  a  contract 
provides  for  partial  payments  on  estimates,  an  alle- 
gation that  an  estimate  was  duly  made  is  essential 
in  an  action  to  recover  any  stipulated  partial  pay- 
ment.* 
Approval  of  tMrd  poraon.    Where  the  contract  is 


to  be  performed  to  the  satisfaction  of  a  third  person 
whose  certificate  or  other  favorable  decision  is  made 
a  condition  precedent  to  the  right  of  action,  plaintiff 
must  allege  fulfillment  of  this  condition  or  a  legal 
excuse  for  its  nonf ulfillment.''^  If,  however,  defend- 
ant, before  the  action  is  brought,  refuses  to  pay, 
not  on  the  ground  of  the  nonproduction  of  the  cer- 
tificate of  the  arbitrator,  but  for  other  reasons, 
plaintiff  need  not  allege  anything  in  regard  to  arbi- 
tration." 

H  848]  f.  AT«nii0iit  of  Performance  by  Plaintiff 
' — (1)  Bependent  or  Ooncnrrent  Ooveninta.  Where 
the  promises  or  covenants  in  an  agreement  are  mu- 
tual and  dependent  or  concurrent,  plaintiff  must 
aver  performance,  or  at  least  an  offer  to  perform, 
on  his  part,  or  a  legal  excuse  for  nonperformance." 
But  where  a  defendant  has  repudiated  the  contract, 


action  for  failure  to  procure  the  pur- 
chase of  land  by  a  corporation  not 
a  party  to  the  alleged  agreement  is 
demurrable,  where  It  l8  not  averred 
that  the  corporation  was  wlUlnc, 
ready,  and  able  to  buy). 

Iowa. — Chicago,  etc.,  R.  Co.  v.  Bur- 
UnKton,  etc  m.  Co.,  ts  Iowa  tit,  tS 
NW   8S4. 

Ky. — Hall  v.  World  International 
Liberty  Union,  170  SW  611;  Johnson 
V.  Stokes,  9  Bush  279;  Keys  v.  Pow- 
ell. 2  A.  k.  Marsh.  263;  Mcaellan  v. 
Samuels,  1  A.  K.  Harsh.  3t9;  Kes- 
■Inger  v.  Mumford.  1  A.  K.  Marsh. 
IS6;  Proctor  v.  Johnson,  18  Ky.  60; 
Doom  V.  Snyder,  10  KyL,  281. 

Mass. — Newton  Rubber  Works  T. 
Graham,  171  Mass.  S62,  60  NS  647; 
Rea4  v.  Smith.  1  Allen  619;  Pomroy 
T.  Oold,  3  Mete  600;  Kane  v.  Hood, 
13  Pick.  281;  Couch  v.  InKersoU,  2 
Pick.  292;  Newcomb  v.  Brackett,  16 
Mass.  161. 

Mich. — Sauer  r.  McCllntlc  Marshall 
Constr.  Co..  179  Mich.  618. 146  NW  422. 

Mo. — Connelly  v.  Priest,  72  Mo.  A. 
673. 

Mont. — Sutton  y.  Lowry,  39  Mont. 
462.   104  P  645. 

Nebr. — Xjapham  t.  Bossemeyer,  6 
Ncbr.    (Unoff.)  S48.  98  NW  e»9. 

N.  H.— Batchelder  v.  Wendell.  36 
N.  H.  204. 

N.  J. — Turner  v.  Wells,  64  N.  J.  L. 
269.  46  A  641:  Bruen  v.  OKden.  18  N. 
J.  L.  124:  Wolf  V.  Litverpool,  etc.,  Ins.. 
Co.,  10  N.  J.  L.  326. 

N.  M. — McCoy  V.  Torrance  County 
Sav.  Bank,  19  N.  M.  422,  437,  144  P 
283  [cit  Cyc}. 

N.  T. — Jacocks  V.  Dessar,  129  App. 
Dlv.  286,  113  NTS  824:  Jacocks  v. 
Morrison,  129  App.  Dlv.  284,  113  NTS 
322;  Omlnder  v.  Zeltiler  Brewing  Co., 
126  App.  Dlv.  776,  111  NTS  216; 
Duschnes  v.  Heyman,  2  App.  Dlv. 
354,  87  NTS  841  Jaff  168  N.  T.  735. 
63  NE  1126];  Fog«r  v.  Suburban 
Rapid  Transit  Co.,  90  Hun  274,  36 
NTS  954;  Hatch  v.  Peet.  23  Barb. 
576;  Hand  v.  Shaw,  20  Misc.  698,  46 
NTS  528  [rev  on  other  errounds  27 
App.  Div.  107,  60  NTS  117];  Realty 
Mercantile  Credit  Assoc  v.  Meng-er, 
152  NTS  1046;  Shuman  v.  George 
Backer  Constr.  Co.,  144  NTS  9:  W.  F. 
Powers  Co.  v.  -R.  E.  Oould  Co.,  104 
NTS  845;  Torston  v.  Bonton,  4  NTSt 
36;  Relyea  v.  Drew,  1  Den.  661; 
Dodge   V.   Coddlnjston,   3    Johns.   146. 

N.  C. — Culbretlf  v.  Atlantic  Coast 
Line  R.  Co.,  169  N.  C.  723,  724,  86 
SB  624    Iclt  Cyc]. 

Okl. — Southwestern  Land  Co.  v. 
McCallam,  41  Okl.  667,  136  F  1093. 

Or. — Carnahan  Mfr.  Co.  v.  Beebe- 
Bowles  Co..  80  Or.  124,  166  P  684. 

Pa. — ^McCready  v.  Gans,  242  Pa. 
364.  89  A  469;  Zeller  v.  Wunder,  36 
Pa.  Super.  1. 

Philippine. — Govt.  v.  Inchausti,  24 
Philippine   316.   818    [quot  Cyc]. 

R.  I. — Stillman  v.  Dresser,  22  R.  I. 
389.  48  A  1. 

S.  C— Qrlfflth  V.  Newell,  69  S.  C. 
300,  303,  48  SE  259  [clt  Cycl. 

Tenn. — Hyde  v.  Darden,  I  Helsk. 
516. 


Tex. — Thompson  v.  Houston,  81 
Tex.  610;  Hollman  v.  Buchanan,  (Civ. 
A.)  123  SW  168,  171  [dt  Cyc];  Lil- 
lard  V.  Freestone  County,  23  Tex.  Civ. 
A.  863,  67  SW  338;  Brown  v.  Bins, 
(Civ.  A.)  60  SW,  488. 

Va. — ^Daniel  v.  Morton,  4  Munf.  (18 
Va.)  120. 

W.  Va. — ^McCormlck  v.  Jordon,  66 
W.  Va.  86,  63  SB  778;  Harris  v. 
Lewis,  6  W.  Va.  576. 

Wis. — Levis  V.  Black  River  Imp. 
Co.,  105  Wis.  391,  81  NW  669;  Blake 
v.  Coleman,  22  Wis.  416,  99  AmD  63; 
Smith  V.  Chicago,  etc.,  R.  Co.,  19  Wis. 
826. 

Wyo. — Sheridan  County  v.  Done- 
brink.  16  Wyo.  342,  361,  89  P  7.  9 
LRANS  1234  [clt  Cyc]. 

Ens. — Coombe  v.  Greene,  11  M.  & 
W.  480,  162  Reprint  894. 

Can.— Whiting  v.  Blondin.  34  Clan. 
S.  C.  463:  Home  Life  Assoc  v.  Ran- 
dall, 30  (San.  S.  C.  97;  Wood  v.  Higr- 
finbotham,  2  RevdeLegls  28;  Du- 
resne  v.  Jaques  Cartier  Bldg.  8oc, 
6  RevLeg236. 

Man. — -Woods  v.  Matheson.  8  Man. 
168. 

N.  B.— Underfeed  Stoker  Co.,  Ltd. 
V.  Ready,  87  N.  B.  606. 

Ont. — Spmsue  v.  Booth, -21  Ont.  L. 
637,  11  OBtWR  151,  12  OntWR  973. 

See  also  infra  f  849. 

"The  rule  is  that  the  plaintiff  must 
show  performance  of  conditions 
precedent,  but  that  H  is  unnecessary 
for  him  to  allege  In  his  petition  per- 
formance of  conditions  subsequent. 
If  conditions  subsequent  have  not 
been  performed  by  him,  this  is  the 
matter  that  should  be  set  up  by  the 
defendant."  Hall  v.  World  Interna- 
tional Liberty  Union,  (Ky.)  170  SW 
631,  633. 

[a]  Bvflotsney  of  aUecaitloa. — ^An 
averment  "that  the  plaintiff  has  done 
and   performed    all    the   agreements, 

Srovlslons,  and  stipulations  to  be  by 
Im  done  and  performed  by  the 
terms  of  said  contract,"  etc.,  does 
not  amount  to  an  averment  of  the 
performance  of  the  condition  prece- 
dent to  his  right  to  terminate  the 
contract  and  to  sue  for  damages. 
White  V.  Mitchell,  80  Ind.  A.  342,  66 
NE  1061,   1063. 

Vecesalty  of  foUU]iu«ii.t  of  coBdl- 
tlona  pracadant  gwwrally  see  supra 
ii  698-705. 

1*  Guy  V.  Guy,  2  Ky.  Op.  266: 
Briggs  V.  Rutherford,  94  Minn.  23, 
101  NW  954;  Root  v.  Childs,  68  Minn. 
142,  70  NW  1087;  Husenetter  v.  Gul- 
likson,  65  Nebr.  32,  76  NW  41;  Van- 
derbeok  v.  Hemmel,  26  Mlac  714,  67 
NTS  166  [rev  26  Misc  299,  64  NTS 
662]. 

17.  Wilson  V.  Clarke,  20  Minn. 
S67. 

18.  Root  V.  Ctillds,  68  Minn.  142, 
70  NW  1087;  David  v.  cnty  Nat.  Se- 
curities Co.,  174  App.  Div.  693,  161 
NTS  174   [quot  C!yc). 

19.  Flagg  V.  Plsk,  93  App.  Dlv. 
169,  87  NTS  530  [aff  179  iT  T.  689 
mem,  72  NE  1141  mem]. 

ilO.  Loup  V.  California  Southern 
R.  Co.,  63  Cal.  97;  Milton,  etc..  Tamp. 


Co.  V.  Hall,  10  Ind.  389. 

n.  U.  S.— Low  V.  Fisher,  87  Fed, 
642. 

Ala. — Cialdwell  v.  Harrison,  11  Ala. 
766. 

111. — Oilmore  v.  Courtney,  168  111. 
438:  McAuley  v.  Carter,  22  111.  63; 
McAvqy  v.  Long,  18  111.  147;  Illinois, 
etc.,  Cfanal  v.  .  Lynch,  10  III.  621; 
Miller  V.   Wilson,    37   111.  A.   399. 

Ind. — ^New  Tel.  Co.  v.  Foley,  28  Ind. 
A.  418,  68  NE  66.  ■      ' 

Mo. — Williams  v.  Chicago,  etc,  R. 
Co.,  112  Mo.  469^,  30  SW  681,  34  Am 
SR  403. 

N.  H. — Smith  V.  Boston,  etc..  R,  Co., 
36  N.  H.  468. 

N.  T. — National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  170 
N.  T.  489,  63  NE  450;  Oakley  v.  Mop- 
lon^l  N.  T.  26,  62  AmD  49;  Smith 
V.  Wetmore,  41  App.  Dlv.  290,  68 
NTS   402    [aff   167    N.   T.    234,    60   NB 


4191;  Oandall  v.  Cnark,  7  Barb.  169 

1th  V.   Briggs     "  _„ 

v,^  Tucker,  24  Wend.  447;  Baldwin  v, 


Smith  V.  Briggs,   3   Den.   73;  Butler 


Munn.  2  Wend.  399,  20  AmD  627; 
Freeman  v.  Adams,  8  Johns.  116; 
Phillips  V.  Rose,  8  Johns.  392;  Flem- 
ing V.  Gilbert   3   Johns.   628. 

Or. — Carnahan  Mfg.  Co.  v.  Beebe- 
Bowles  Co..  80  Or.  124,  166  P  684. 

Pa.^-Citlxens'  Trust,  etc.,  Co.  v. 
HowoIl_19  Pa.  Super.  265. 

Wis. — Coorsen  v.  Zlehl,  108  Wis. 
381,  79  NW  662;  John  Pritxlaff 
Hardware  Co.  v.  Berghoefer,  103  Wis. 
369,    79   NW  664. 

Bng. — Lowndes  v.  Stamford,  18  Q. 
B.  436,  14  EngL&Eq  24,  83  ECL  425, 
118  Reprint  160:  Brown  v.  Overbury, 
84  EngL&Eq  6l0;  Grafton  v.  East- 
ern Counties  R.  Co..  8  Exch.  699,  22 
EngL&E^q  657,  155  Reprint  1638: 
Thumell  v.  Balbirnle,  2  M.  &  W.  786, 
150  Reprint  975;  E^ss  v.  Truscott,  3 
M.  &  W.  386,  160  Reprint  806;  Mar- 
ryat  v.  Broderlck,  2  M.  &  W.  369,  160 
Reprint  799. 

Ont. — ^Altcheson  v.  Cook,  87  U.  C 
Q.  B.   490. 

Approval  of  thlxd  parsoB  am  test 
of  snlllclsiioy  of  psgforiuaace  see 
supra  ii   771-774. 

Osrtlfloates  and  •wUmates  of  arohl- 
teots  amd  saglnaara  see  Building  and 
Construction  Contracts  ii  93-119,  206. 

Sa.  Smith  v.  Alker,  102  N.  T.  87, 
5  NB  791:  Porter  v.  Swan,  14  Misc. 
406,  36  NTS  1037  [aff  156  N.  T.  701 
mem,  61   NB  1098  mem]. 

as.  U.  S. — Columbia  Bank  v.  Hag- 
ner,  1  Pet.  455,  7  L.  ed.  219;  Golds- 
borough  v.  Orr,  8  Wheat.  217,  6  L. 
ed..  600;  Wllfley  v.  New  Standard 
Concentrator  Co.,  164  Fed.  421,  90 
CCA  543:  Darland  v.  Greenwood,  2 
Fed.  660,  1  McCrary  337;  U.  S.  v. 
Beard,  24  F.  Cas.  No.  14,551,  5  Mo- 
Lean  441;  Goodwin  v.  Lynn,  10  F. 
Cas.  No.  5,553,  4  Wash.  C.  C.  714; 
Webster  v.  Warren,  29  F.  Cas.  No. 
17,389,   2  Wash.   C.  C.   466. 

Ala.— Long  v.  Addix.  184  Ala.  286, 
63   S  982. 

Ark. — Speer  v.  McLaughlin,  11  Ark. 
732;  Childress  v.  Foster,  3  Ark.  262. 

Cal. — ^Henry  v.  Sacramento,  116 
Cat.  628,  48  P  728. 
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an  allegation  of  performance  by  plaintiff  is  nnneces- 
sary;**  and  where  plaintiff's  promiae  or  covenant 
which  forma  the  consideration  is  dependent,  yet  if 
part  of  the  consideration  has  been  accepted  and 
enjoxed  by  defendant  who  refuses  to  proceed  with 
performance  of  the  contract,  'plaintiff  may  recover 
without  alleging  performance  of  the  residue." 
Where  the  promises  or  covenants  are  independent, 
plaintiff  need  not  aver  the  performance  of  his  own 
promise  or  covenant.'* 

[i  849]  (2)  When  First  Act  Is  to  Be  Done  by 
Plaintiff.  It  is  quite  well  established  that,  where  a 
specific  act  is  to  be  done  by  plaintiff,  or  any  number 
of  acta,  by  way  of  condition  precedent,  he  must 


Colo.— .JonM  V.  Perot,  19  Colo..  141, 
34  P  728;  Mulford  y.  Central  L.  As- 
Bur.  sic  25  Colo.  A.  627.  139  P  1044. 

GtL. — ^Barrow  v.  Pennington,  17  Qa. 
A.   481.   87   SB  719. 

111.— Hoy  V.  Hoy,  44  111.  4«9;  Davis 
v.  Wiley,  4  111.  284;  Clnolnnatl,  etc., 
R.  Co.  V.  Baker,  130  111.  A.  414;  In- 
dependent Order  M.  A.  v.  Paine,  17 
111.  A.   672. 

'  Ind. — Ellsworth  v.  Buell,  4  Ind. 
666-  Vanklrk"  V.  Talbot,  4  Blackf.  887; 
Walker  v.  Sawyer,  34  Ind.  A.  239,  70 
NB  640.  See  Plckena  T.  Bozell,  11 
Ind.  276  (holding  that,  where  mu- 
tual promises  go  to  the  whole  con- 
sideration on  both. sides,  performance' 
must  be  averred). 

Ky. — Hall  V.  International  Liberty 
Union,  161  Ky.  299,  170  SW  631; 
I.oulsvllle  V.  Muldoon,  94  Ky.  46,  22 
8W  847,  16  KyL.  233;  Cleavelcind  v. 
Moore,  9  B.  Mon.  378;  Wllhlte  v. 
Roberts,  7  Dana  26;  Dryden  v.  Lewis, 
6  Dana  138;  Baker  v.  Legrand,  L,ltt. 
Bel.  Cas.  253;  Casey  v.  McAfee,  Lltt. 
Sel.  Cas.  169;  Pollard  v.  McClaln,  3 
A.  K.  Marsh.  24;  Carter  v.  Woolright, 
1  A.  K.  Marsh.  685;  McCall  v.  Welsh, 
8  Bibb  289;  Kendal  v.  Talbot,  2  Bibb 
614;  Shephard  v.  Hubbard,  1  Bibb 
494;  Davis  v.  Davis,  10  Ky.  Op.  446; 
Judy  v.  Swinney,  8  Ky.  Op.  168. 

La. — Morgan  v.  Drlgga,  3  La.  Ann. 
124. 

Mass. — Palmer  v.  Sawyer,  114  Mass. 
1;  Cotieh  v.  Ingersoll,  2  Pick.  292; 
Gardiner  v.  Corson,  16  Mass.  SOO; 
Hopkins  V.  Toung.  11  Mass.  302. 

Minn. — Becker  v.  Sweetzer,  15 
Minn.  427. 

Nebr. — William  Deerlng  Co.  v. 
Claypool,  2  Nebr.  (UnolT)  620,  89 
NW  373;  Burwell,  etc.,  Irr.,  etc.,  Co. 
V.  Wilson,  67  Nebr.   396,   77  NW  762. 

N.  J. — Ackley  v.  Rlohnmn,>10  N.  J. 
L.  304;  Harvey  v.  Trenchard,  6  N.  J. 
U  126.  ^ 

N.  Y.— Oakley  v,  Morton,  11  N.  T. 
25,  28  AmD  49;  Greenfield  v.  Nye, 
178  App.  Dlv.  106,  169  NTS  344;  Ful- 
ton V.  Varney,  117  App.  Dlv.  672,  102 
NTS  608;  Hall  v.  Little,  89  App.  Dlv. 
R24,  86  NTS  653;  Brown  v.  Colle.  1 
E.  D.  Smith  265;  Hudson  River 
Power  Transmission  Co.  v.  United 
Tract.  Co^  43  Misc.  206.  210,  88  NTS 
448  [eit  Cyc]:  W.  F.  Powers  Co.  v. 
R.  B.  Gould  Co.,  104  NTS  845;  Wil- 
liams V.  Healey,  3  Den.  363;  Dakin 
V.  Williams,  11  Wend.  87;  Gould  v. 
Banks,  8  Wend.  662.  24  AmD  90; 
Keep  V.  Goodrich,  12  Johns.  397; 
Tucker  v.  Woods,  12  Johns.  190,  7 
AmD  306;  Flckett  v.  Brice,  22  How 
Pr  194. 

Or. — Danlel»  v.  Morris,  65  Or.  289, 
130  P  397,  132  P  968;  Pacific  Mill  Co. 
V.  Inman,  46  Or.  352,  359,  80  P  424 
(clt  CycJ;  Ball  v.  Doud,  26  Or.  14, 
»7  P  70. 

Tenn. — Bradford  v.  Gray,  3  Terg. 
463. 

Tex. — Fink  V.  San  Augustine  Gro- 
cery Co.,    (Civ.  A.)    167   SW  36. 

Emg. — ^Hall  v.  Cazenove,  4  East  477, 
102  Reprint  913,  14  ERC  737;  St.  Al- 
bans V.  Shore,  1  H..  Bl.  270,  126  Re- 
print 158;  Pordage  v.  Cole,  1  Saund. 
319,  85  Reprint  449.  18  ERC  601; 
Glazebrook  v.  Woodrow,  8  T.  R.  366, 
101  Reprint  1436:  Campbell  v.  Jones, 
6  T.  R.  570,  101  Reprint  708;  Goodis- 


son  V.  Nunn,  4  T.  R.  781,  100  Reprint 
1288. 

"Where  the  performance  of  an  act 
by  one  party  ia  Intended  to  beconour- 
rent  with  an  act  to  be  performed  by 
the  other,  neither  party  can  maintain 
an  action  against  the  other  without 
an  allegation  of  performance  or  of 
an  offer  to  perform  on  his  part,  or 
an  averment  of  facts,  which  consti- 
tute ...  a  sufllclent  excuse  for 
falling  to  perform  or  to  offer  to  per- 
form." Long  V.  Addlx,  184  Ala.  236, 
241,   68  S  982. 

[a]  ATMSBMits  held  miBoient. — 
Matthews  v.  Farrell,  140  Ala.  298,  37 
S  326:  Field  v.  Rlngo,  7  Ark.  436. 

Avanueat  of  i 
Facts  excusing  performance  see  in- 
fra I  862. 
Tender    of    performance    see    infra 

i   866. 

OiOM  refereBC— I 
Concurrent     covenants     see     supra 

I  646. 
Construction  of  covenants  as  depend- 
ent   or   Independent    see    supra    li 

638-644. 
Necessity    of    performing    dependent 
covenants  see  supra  i  694. 

a*.     See  Infra  i   849. 

as.  Phillips,  etc.,  Constr.  Co.  v. 
Seymour,  91  U.  S.  646,  23  L.  ed.  841; 
Woodward  v.  Gould,  27  Fed.  338;  Coe 
V.  Bradley.  5  F.  Cas.  No.  2,941;  Ro- 
mel  V.  Alexander,  17  Ind.  267,  46 
NE  596. 

aa.  Ga. — ^Water  Lot  Co.  v.  Leo- 
nard, 30  Ga.  560. 

Ind. — Johnson  v.  Heaton,  28  Ind. 
A.  475,  61  NE  969. 

Ky. — Payne  v.  Bettlsworth,  2  A.  K. 
Marsh.  427;  Harden  v.  Hay  den,  2  A. 
K.  Marsh.   36». 

Me. — Manning  v.  Brown,  10  Me.  49. 

Mass. — Sampson  v,  Somerset  Iron 
Works  Co.,  8  Gray  120. 

Miss. — Gibson  v.  Newman,  2  Miss. 
341. 

Mo. — ^Turner  v.  Mellier,  59  Mo. 
626:  Smith  v.  Crews,  2  Mo.  A.  269. 

N.  H. — Sumner  v.  Parker,  86  N.  H. 
449. 

N.  T. — ^Dey  V.  Dox,  9  Wend.  129, 
24  AmD  137. 

Or. — Pacific  Mill  Co.  v.  Inman,  46 
Or.   362.   359,   80  P  424   felt  (3ycj. 

Pa. — Long  V.  Caffrey.  93  Pa.  626. 

S.  C. — ^Bobo  V.  Martin,  28  S.  C.  L. 
26,  40  AmD  687;  Gourdin  v.  Davis, 
13  S.  C.  L.  614.  „     .     ».    „ 

W.  Va. — Davlason  v.  Ford.  23  W. 
Va.   617. 

Eng. — Thorp  v.  Thorp,  12  Mod. 
455,  88  Reprint  1448;  Pordage  ▼. 
Cole,  1  Saund.  319,  86  Reprint  449. 
18  ERC  601;  Ware  v.  Chappell,  Style 
186,   82   Reprint    633. 

Compare  Hill  v.  Smith.  21  How. 
(U.  S.)  283,  16  L.  ed.  113  (where 
plaintiff,  on  the  sale  of  land  to  a 
railroad  company,  received  from  de- 
fenOants  their  guaranty  that  certain 
stock  of  the  company  which  plaintiff 
received  for  the  land  should  be  worth 
par  in  three  years,  or  that  defend- 
ants should  make  it  up  to  par  or  pay 
whatever  sum  such  stock  should  be 
worth  less  than  par,  and  it  was  held 
that  this  was  an  independent  con- 
tract and  valid;  and,  the  stock  at 
that  time  being  worthless  and  the 
company    wholly    insolvent,    that   the 


show  in  pleading  precisely  what  he  has  done  in 
performing  them,  in  order  to  enable  the  eonrt  to 
see  whether  defendant  is  in  default."  Where  any- 
thing is  to  be  done  by  plaintiff  precedent  to  perform- 
ance by  defendant,  plaintiff  must,  as  a  rule,  allege 
performance  by  himself  in  declaring  for  a  breach  of 
defendant's  promise.^  But  where  it  is  alleged  that 
nonperformance  of  a  condition  precedent  was  caused 
by  the  act  of  defendant,  plaintiff  is  not  bound  to 
aver  performance  or  readiness  to  perform  on  his 
part^  he  may  simply  allege  the  facts  constituting 
his  excuse."  He  shows  no  right  of  action  unless  he 
shows  that  he  has  performed  the  condition  prece- 
dent, or  that  he  was  prevented  from  doing  so  by  the 

bringing  of  an  action  against  the 
comp4Py  was  not  a  condition  prece- 
dent to  the  bringing  of  an  action 
against  the  guarantors). 

[a]  Thus,  if  under  an  independent 
covenant  in  a  contract,  the  nrat  act 
is  to  be  done  by  defendant,  it  la  not 
necessary  for  plaintiff  to  aver  per- 
formance of  the  covenants  on  his 
part.  Couch  v.  Ingersoll,  Z  Pick. 
(Mass.)  292. 

[b]  Vhmr*  a  tasaoh  of  oonttaet 
hy  plalwtlg  caa  ba  oonnsoaataA  ia 
'  snafaa,  and  defendant  fisui  received 


_■•■,  L     __         

a  partial  benefit  from  the  contract 
for  nonperformance,  the  action  may 
be  supported  without  an  averment  of 
performance  by  plaintiff.  Romel  v. 
Alexander,  17  Ind.  A.  257,  46  NE 
696. 

Ooaatraotlon  of  ooresaata  •■  ds- 
MadMit    or    ladevandMit    see    supra 

II  688-S44.  

'  lFeo#flalty  of  p#rfMnBlsf  IndcpeKA* 
•Bt  ooraaaats  see  supra  |   895. 

ST.  Nlebuhr  -v.  Sonn,  29  App.  Dlv. 
860,  61  NTS  692;  Olover  v.  Tuck. 
24  Wend.  (N.  T.)  168.  See  also  su- 
pra I  847. 

as.  Ark. — Childress  v.  Foster,  3 
Ark.  262. 

Ga. — Qriswold  v.  Scott,  IS  Ga.  310. 

Ind. — Justice  V.  Vermillion  County, 
2  Blackf.  149:  Case  v.  Cleveland, 
etc.,  R.  Co..  11  Ind.  A.  617.  89  NE 
428. 

Iowa. — ^Eldgerljr  v.  E^annera*  Ins. 
Co.,  48  Iowa  587. 

Ky. — Jewell  v.  Thompson,  S  Litt. 
62;  Stuteville  v.  Miles,  Z  A.  K. 
Marsh.  426. 

Massi — Couch  v.  Ingersoll.  2  Pick. 
292. 

Minn. — Blakely  v.  J.  Nells  Lumber 
Co.,   121   Minn.   280,    141    NW^   179. 

MO. — ^Bayse  v.  Ambrose,  82  Mo. 
484. 

N.  T. — Smith  V.  Brown,  17  Barb. 
431;  Sager  v.  Oonn.ermann,  64  Misc. 
600,  100  NTS  406;  Winch  v.  Farm- 
ers' L.  A  T.  Co.,  11  Misc.  890,  32 
NTS  244,  66  N.  T.  St.  426;  MuUer 
V.  Schumann,  19  NTS  21S-  Glover 
V.  Tuck,  24  Wend.  168;  Mclntlre  v. 
Caark,  7  Wend.  830. 

Pa. — ^Zerger  v.   Sailer,   6   Blnn.   24. 

S.  C. — Salmon  v.  Jenkins.  IS  S.  C  L. 
288. 

Tex. — Shuttock  v.  Grlflln,  44  Tex, 
566;  Burns  v.  Batey,  1  Tex.  A.  Civ. 
Cas.    §   419. 

W.  Va. — James  v.  Adams,  18  W. 
Va.  246. 

Eng. — Campbell  v..  Jonea.  6  T.  R. 
S70,  101  Reprint  708. 

29.  Switow  V.  Dustman.  188  Ind. 
626,  109  NE  746;  Newby  v.  Rogers, 
64  Ind.  193;  People's  Bids.,  etc,  As- 
soc, v.  Reynolds,  17  Ind.  A,  453,  *t 
NE  1008;  Riley  v.  Walker,  «  Ind.  A 
622,  84  NE  100:  Chamberlin  v.  Mc- 
Callister,  6  Dana  (Ky.>  IS2;  Clarke 
v.  Crandall,  27  Barb.  <N.  T.)  78; 
Woodworth  v.  Curtlas,  7  Wend,  <N. 
Y.)  112;  Huntingdon,  ata..  R.  Co.  v. 
McGovem,  29  Pat  78,  Comp«kre 
Thompson  v.  Kyle,  39  Fla.  682,  23  8 
12,  63  AmSR  193  (holding  that  an 
allegation  that  defendant  refuses  to 
permit  performance  ia  n*t  eqjiivalent 
to  an  allegation  of  perfbrmanee,  es- 
pecially where  plalnUX  does  not  al- 
lege   his    willingness  vid.  aSiUty   to- 


For  later  oases,  dtv*lopawnts  and  Ohaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  andt  not*  munttec 
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act  of  defendant,*"  or  unless  it  appears  that  the  per- 
formance of  the  condition  would  be  a  useless  act,*^ 
as  where  defendant  has  repudiated  the  contract  or 
has  refused  to  perform.*'  In  all  cases  of  this  kind, 
plaintiff  must  allege  either  performance  on  his  part 
or  a  sufficient  excuse  for  nonperformance;**  and  no 
excuse  for  nonperformance  can  be  shown  where 
plaintiff  does  not  allege  the  facts  constituting  the 
excuse.**  Where  the  right  of  action  depends  on  the 
performance  of  a  condition  precedent  by  plaintiff, 
if  he  omits  to  allege  performance,  the  omission  is 
not  curable  by  verdict.** 

[$  8501  (3)  Whether  Averment  Should  Be  0«n- 
«ral  or  Sftedal — (a)  In  General.  At  common  law 
it  was  ordinarily  required  of  the  pleader  to  make 
not  only  an  allegation  of  the  performance  of  a  con- 
dition precedent,  but  trlso  a  statement  of  the  time 
and  manner  of  its  performance  or  an  excuse  for 
nonperformance,  in  order  that  the  court  might  deter- 
mine, as  a  matter  of  law,  whether  or  not  the  inten- 
tion of  the  parties  had  been  fulfilled,  and  in  order 
that  a  traversable  issue  might.be  presented."  But 
according  to  the  general  rule  as  it  now  exists,  and 


is  established  in  some  jurisdictions  by  statute,  in 
pleading  the  performancfe  of  conditions  precedent, 
it  is  not  necessary  for  plaintiff  to  state  the  facts 
showing  such  performance,  but  he  may  aver  gener- 
ally that  he  has  duly  performed  all  the  stipulations 
and  conditions  on  his  part;*^  and  in  such  case  de- 
fendant cannot  set  up  in  defense  the  nonperform- 
ance of  any  condition  which  he  has  not  specified  in 
his  plea.**  In  pleading  performance  of  a  condition 
precedent  under  the  code  system,  it  is  not  necessary, 
as  it  was  at  common  law,  to  state  the  facts  showing 
such  performance;  it  is  sufficient  to  state  generally 
that  the  party  duly  performed  all  the  conditions  on 
his  part,  and  if  such  allegation  is  controverted,  the 
party  pleading  must  establish  on  the  trial  the  facts 
showing  the  performance  ;**  but  under  the  rules  of 
code  pleading,  it  is  not  necessary  that  a  general  alle- 
gation -as  to  performance  be  made,  and  a  specifle 
allegation  is  permissible."  Where  plaintiff  does  not 
allege  performance  in  the  general  language  author- 
ized by  statute,  he  must  state  specifically  the  facts 
showing  that  he  has  complied  with  the  conditions 
of  his  contract,*^  and  the  general  allegation  will  not 


perform  at  the  time  of  such  refusal 
or  at  any  time  prior  to  the  expira- 
tion of  the  period  fixed  for  per- 
formance). 

lal  Oo9BPlaS&t  IMIA  raftoientd^— 
A  complaint  charging  that  plaintiff 
and  defendants  contracted  that  plain- 
tiff should  do  certain  work,  for  which 
it  was  to  receive  a  specified  price, 
and  was  to  do  certain  other  work 
for  a  reasonable  compensation  and 
that  plaintiff  performed  all  the 
agreements  on  Its  part  to  be  per- 
formed, so  far  as  It  was  possible  to 
perforni  them,  and  was  ready  and 
willlncr  to  perform  all  Its  agree- 
ments  under  the  contract,  but  was 
prevented  by  defendants  without 
just  reason,  who  by  so  doinjr 
breached  the  contract,  states  a  cause 
of  Miction.  M.  T.  MoUlson  Co.  v. 
O'Brien,   1S8   Fed.   E39. 

SOl  tJ.  S. — Moore  v  Hammond,  121 
Fed.  769,  S8  CCA  35  [certiorari  den 
191  U.  S.  669,  24  SCt  841  48  L.  ed. 
3081. 

111. — Hansen  v.  Erickson,  28  III. 
257;  Fish  v.  Roseberry,  22  III.  288; 
Balrd  V.  Evans,  20  111.  29:  Bassett 
V.  Child.  11  111.  (69:  Badgley  v. 
Heald,  9  IIL  64;  Bldridge  v.  Rowe, 
7   III.    91,    43   AmD   41. 

Ind. — ^Uondamln  Meadows  Dairy 
Co.  V.  Brudl,  163  Ind.  842,  72  NE 
648;  Ripley  County  v.  Hill,  115  Ind. 
318,  16  NB  1E6;  People's  Bldg:..  etc., 
Assoc  V.  Reynolds,  17  Ind.  A.  4S1, 
4*   NB    1008. 

Ky. — ^Bscott  V.  White,  10  Bush  1«9. 

Mass. — ^Leverone  v.  Aranclo,  179 
Mass.    439,    61    NB   45. 

31.  See  cases  infra  note  83. 

32.  Tawger  v.  Joseph,  184  Ind. 
328.  108  NE  774:  Shank  v.  McCords- 
viUe  Lrf>dKe  No.  388,  I.  O.  O.  F.,  47 
Ind.  A.  331,  88  NE  85,  93  NE  452; 
Foster  v.  Lelnlnger,  33  Ind.  A.  669, 
72  NB   164. 

33.  Cal. — LiOS  Angeles  Qas,  etc, 
Co.  V.  Amalgamated  Oil  Co.,  1B6  Cal. 
776,  106  F  65. 

Fla. — ^U.  8.  Fidelity,  etc,  Co.  v.  O. 
U.  O.  O.  F.,  58  Fla.  373.  376,  50  S 
952  [clt  Cyc];  Mllligan  v.  Keyser,  52 
Fla.    881.    347,    42    S    867    [cit   Cyc]. 

111. — Cincinnati,  etc.,  R.  Co.  v. 
Baker.   130   111.  A.   414. 

Ind. — Armstrong  v.  Rockwood,  53 
Ind.  506;  Ruble  v.  Hassey,  2  Ind. 
(36;  Crouch  v.  ,  Lewis,  48  Ind.  A. 
468,  9S  NE  1119;  Parker  Land,  etc.. 
Co.  V.  Ayres,  48  Ind.  A.  518,  87  NE 
1062;  Current  v.  Fulton,  10  Ind.  A. 
(17.   38  N.  E.  419. 

Ky. — ^Akers  v.  Central  Kentucky 
Lunatic  Asylum,  10  KyL  817. 

Mo. — lola  Portland  Cement  Co.  v. 
Ullmann,  159  Mo.  A.  236,  140  SW 
620;  Buchanan  v.  Layne,  95  Mo.  A. 
148,  68   SW  952. 

N.  T. — Brooklyn  Heights  R.  Co.  v. 


Brooklyn  City  R.  Co.,  151  App.  Div. 
485,  188  NTS  990;  Clarke  v.  (Randall, 
27  Barb.  73:  Flsk  v.  Black,  91  NTS 
323 

'Tex. — Brown  ▼.  Bins,  •  (Civ.  A.)  50 
BW  483. 

W.  Va. — Jones  v.  Singer  Mfg.  Co., 
38  W.  Va.  147.  18  BE  478. 

Wis. — Warren  v.  Bean,  6  Wis.  180. 

[a]  ZB  aa  aetios  oa  a  qna&tum 
menu*  for  peraoaal  Mrvloes,  It  is 
unnecessary  to  aver  the  sickness  and 
death  of  the  coiftraotor  as  an  excuse 
for  the  nonperformance  of  a  special 
contract,  that  being  a  matter  of  re- 
ply .to  a  defense  interposing  the  con- 
tract. Wolfe  V.  Howes,  20  N.  T.  197, 
75  AmD  388. 

34.  See  infra  }  852. 

35.  Childress  v.  Foster,  3  Ark.  2E2. 
sa     Averbeck    v.    Hal).     14    Bush 

(Ky.)   505;  Alexander  v.  Wales,  6  T. 

B.  Mon.  (Ky.)  323;  Perrln  v.  Thur- 
man,  4  T.  B.  Mon.  (Ky.)  176;  Read 
v.  Cisney.  4  Lltt.  (Ky.)  137;  Stute- 
vllle  v.  Miles,  2  A.  K.  Marsh.  (Ky.) 
426. 

37.  U.  S. — Wilson  Case  Lumber 
Co.  V.  Mountain  Timber  Co.,  200  Fed. 
181  (applying  Washington  statute); 
Dennis  v.   Slyfleld.   117   Fed.   474,   64 

C.  C.  A.  520;  Toy  William  v.  Hallett, 
24  F.  Cas.  No.  14,123,  2  Sawy.  261. 

Cal. — Qrlfflths  V.  Henderson,  49 
Cal.  666;  California  Steam  Nav.  Cte. 
V.  Wright,  6  Cal.  268,  66  AmD  511; 
Needham  v.  Chandler,  8  Cal.  A.  124, 
96  P  826. 

Conn. — ^Wright  ▼.  Tuttle,  4  Day 
813. 

Ind. — Fairbanks  v.  Meyers,  98  Ind. 
92;  Bertelson  v.  Bower,  81  Ind.  512; 
American  Ins.  Co.  v.  Leonard,  80  Ind. 
272;  Lowry  v.  Megee,  62  Ind.  107; 
Home  Ins.  Co.  v.  Duke,  43  Ind.  418; 
Cromwell  v.  Wilkinson,  18  Ind.  365; 
Purdue  v.  Noffsinger,  16  Ind.  386; 
Ouynn  v.  Daugherty,  53  Ind  A.  598. 
102  NB  147;  Vice  v.  Brown,  22  Ind. 
A.  846.  53  NB  776;  Darnell  v.  Keller, 
18  Ind.  A.  103,  46  NB  676;  Newton  v. 
Donnelly,  9  Ind.  A.  359,  36  NE  769: 
Watson  T.  Deeds,  3  Ind.  A.  75,  29 
NB  161. 

Iowa. — ^Bangs  v.  Berg,  82  Iowa, 
850,  48  NW  90.  See  Old  Settlers'  Inv. 
Co.  v.  Marshall  Vinegar,  etc.,  Co.,  187 
Iowa  558,  113  NW  326  (holding  that, 
in  an  action  on  contract,  plaintiff 
may,  in  his  petition,  point  out  the 
various  provisions  of  the  contract, 
and  allege  performance  as  required 
thereby). 

Minn. —  Andreas  v.  Holcombe,  22 
Minn.  339. 

Mo. — ^Roy  V.  Boteler,  40  Mo.  A.  213. 

Mont. — ^Ivanhoff  v.  teale,  47  Hont. 
116.  180  P  972. 

N.  T.— Baby  Show  Exhibition  Co. 
V.   Crowell   Pub.   Co.,    174   App.    Div. 


368,  1(1  NTS  205;  Wertheim  V, 
Maintenance  Co.,  186  App.  Div.  760, 
119  NTS  909;  Vandergrlft  v.  Betron. 
83  App.  Div.  548,  82  NTS  163;  FOX 
V.  Cowperthwalt,  (0  App.  Div.  528,  69 
NTS  912;  Case  v.  Fhcanlx  Bridge  Co., 
56  N.  T.  Super.  25,  10  NTSt  474; 
Rowland  v.  Phalen,  14  N.  T.  Super. 
48;  Bnos  v.  Thomas,  4  HowPr  48. 

Oh. — Humphreys  v.  Staley,  2  Oh. 
Dec  (Reprint)  650,  8  WestLMonth 
628 

dkl.— Cahlll  V.  Pine  Creek  Oil  Co., 
40  Okl.  176,  136  P  1100. 

Or. — Tongue  v.  State  Bd.  of  Agri- 
culture, 65  Or.  61,  106  P  260. 

Tex. — Long  v.  McCauley,  3  SW  689. 

[a]  la  Hew  Tork  (1)  the  general 
allegation  of  performance  must  aver 
that  plaintiff  "duly"  performed,  etc 
Alnsworth  v.  Acheson  Harden  (^., 
172  App.  Div.  728,  158  NTS  630; 
Hedges  v.  Pioneer  Iron  Works,  166 
App.  Div.  208,  161  NTS  495  ("fully 
and  completely"  not  being  a  substi- 
tute): Marcus  Contracting  Co.  ▼. 
Wetnbros  Real  Estate  Co.,  162  App. 
Div.  495,  167  NTS  676  ("actually" 
not  being  a  substitute);  Weaver 
Hardware  Co.  v.  Solomonvlti,  98 
Misc  413,  168  NTS  121;  Marx  v. 
Talking  Doll,  etc.,  Co..  96  Misc  591. 
160  NTS  861.  (2)  The  omission  of 
the  word  "duly'*  constitutes  a  fail- 
ure to  comply  with  the  code.  '"This 
rule  seems  technical,  but  it  Is  the 
'condition  on  which  the  plaintiff  Is 
permitted  to  avoid  the  other  rule 
which  requires  a  plain  and  concise 
statement  of  the  facts."  Wright  ■y. 
Larkln,  91  Misc  673,  579,  154  NTS 
9(L 

[b1  Hi  West  Tlrglala  an  aver- 
ment in  general  terms  of  perform- 
ance of  all  conditions  precedent  Is 
sufllclent  in  a  declaration  on  a  con- 
tract for  damages  In  the  form  of 
JTOflts  or  gains  prevented,  by  re- 
usal  of  the  defendant  to  permit  the 
plaintiff  to  fully  perform  bis  con- 
tract. Comstock  V,  J.  R.  Droney 
Lumber  Co.,  69  W.  Va.  100,  71  SB 
255. 

38.   See  infra  I  879. 

8S.  Philip  Schneider  Brewing  Co. 
V.  American  Ice-Mach.  Co.,  77  Fed. 
188,  28  (K;a  89:  Kahnweller  v.  Phenlx 
Ins.  Co.,  67  Fed.  483,  14  CCA  486. 
See  also  cases  supra  note  87. 

40.  Kupfrlan  Park  Co.  v.  Runcle^ 
49  Ind.  A.  32.  96  NE  626;  Patmor  V. 
Rombauer,  46  Kan.  409,  26  P  691; 
Alnsworth  v.  Acheson  Harden  Co., 
172  App.  Div.  723,  168  NTS  630; 
Butterworth   v.   Klnsey,   14   Tex.   496. 

41.  Home  Ins.  Co.  v.  Duke.  43  Ind. 
418  (holding  that  the  same  strictness 
is  required  as  at  common  law):  In- 
diana Life  Endowment  Co.  v.  Patter- 
son,   86    Ind.    A.    291,    103    NB    817; 
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save  the  complaint  where,  in  addition,  plaintiff  sets 
out  what  he  has  actually  done,  and  such  facts  fall 
short  of  due  performance.*^  A  statute  providing 
that  in  pleading  performance  of  a  condition  prece- 
dent, it  shall  be  sufficient  to  state  that  t^e^  party 
duly  performed  all  of  the  conditions  on  his  part, 
does  not  preclude  the  pleader  from  alleging  perform- 
ance of  conditions  entitling  him  to  recover  other 
thah  complete  performance  of  the  contract." 

[i  851]  (b)  Condition  Not  Definitely  Settled. 
Where  the  condition  precedent  is  not  definitely  set- 
tled and  limited  by  the  terms  of  the  contract,  the 
rule  as  to  alleging  performance  in  general  terms 
cannot,  in  the  nature  of  things,  f^/ply.  In  such  case 
plaintiff  must  state  the  facts  on  which  he  relies  for 
a  recovery.**  Thus,  where  the  covenant  is  indefinite 
or  in  the  alternative,  the  general  averment  is  not 
sufficient,  but  the  quo  modo  must  be  stated.*? 

[i  852]  (c)  Ezciue  for  Nonperformaaoe.  Where 
plaintiff  intends  to  rely  on  an  excuse  for  not  per- 
forming, whatever  it  may  be,  the  particular  facts 
and  circumstances  constituting  such  excuse  should 
be  averred.** 

[i  853]  (d)  When  Act  Involvea  a  QusBtion  of 
Law.  Another  distinction  is  that,  where  the  act  in- 
volves in  it  a  question  of  law,  that  is,  whether  it 
was  done  as  the  law  directs,  the  quo  modo  must  be 
pointed  out;  but  where  it  is  a  mere  matter  of  fact, 
a  general  averment  is  proper.*' 

[i  854]  (e)  Oondition  Altered  by  SubsMiaent 
Aipreement.  Again,  if  the  conditions  precedent  of  a 
contract  have  been  altered  by  the  consent  of  the 
parties,  the  alteration  should  be  stated,  and  per- 


formance of  the  contract  as  modified  should  be  al- 
leged.** Where,  however,  a  waiver  of  a  condition 
in  a  contract  does  not  amount  to  a  substitution  of 
another  contract,  the  declaration  is  properly  framed 
on  the  original  contract,  alleging  a  waiver  instead  of 
a  performance  of  the  condition.** 

[$  855]  (f)  When  Oharactor  of  Perfomuuice 
Oannot  Be  X7nderBtood  from  General  Avennent. 
And  in  any  case,  where  the  character  of  the  per- 
formance cannot  be  understood  from  a  general  aver- 
ment, plaintiff  should  specifically  aver  the  facts  con- 
stituting the  alleged  performance.'' 

[i  856]  (4)  Averment  of  B«idiness  to  Perfona 
and  Tender.  In  an  action  on  a  contract  containing 
mutual  and  dependent  or  concurrent  promises  or 
covenants,  plaintiff  must  all^^  his  readiness  and 
willingness  to  perform  his  part  of  the  agreement  at 
the  time  and  place  stipulated."  And  an  averment 
that  plaintiff  was  at  all  times  willing  to  perform  is 
not  equivalent  to  an  averment  that  he  was  ready 
and  willing  to  perform.'*  As  a  rule,  it  is  sufficient 
for  plaintiff  to  allege  that  he  was  ready  and  willing 
to  perform  on  his  pArt;  he  need  not  allege  also  an 
offer  to  perform."  And  where  it  is  alleged  that  non- 
performance of  a  condition  precedent  was  caused 
by  the  act  of  defendant,  plaintiff  is  not  bound  to 
aver  performance  or  readiness  to  perform  on  his 
part ;  he  may  simply  allege  the  facts  constituting  his 
excuse."  When  either  party  to  a  contract  gives 
notice  to  the  other  that  he  will  not  comply  with  its 
terms,  the  other  need  not,  in  an  action  for  damages, 
aver  or  prove  a  tender  of  performance  on  his  part." 
But  if  by  the  terms  of  the  agreement  plaintiff  is  to 


Witt  T.  Old  Line  Bankers'  Ii.  Ins. 
Co.,  89  Nebr.  1«S,  131  NW  189; 
Ainsworth  v.  Acheson  Harden  Co., 
172  App.  Dlv.  728,  168  NTS  630; 
Marcus  Contracting  Co.  v.  Welnbros 
Real  Eat.  Co.,  162  App.  Dlv.  495,  147 
NYS  576. 

43.  Peaae  Oil  Co.  v.  Monroe 
County  OH  Co.,  78  Mlae.  285,  138  NTS 
177. 

43:  Piper  v.  Cboctaw  Northern 
Townsite.  etc.,  Co.,  16  Okl.  436,  85 
F  96S  (holding  that  a  complaint. 
In  an  action  on  a  contract  also  pro- 
viding for  the  maintenance  of  the 
thing;  contracted  for  after  construc- 
tion. Is  not  demurrable  because  It 
avers  that  the  contract  has  been  and 
"Is  being;"  performed). 

44.  Barbee  T.  Wlllard,  2  F.  Cas. 
No.  969,  4  McLean  356;  Toy  William 
V.  Hallett,  24  F.  Cas.  No.  14,123.  2 
Sawy.  261;  Armstrong  v.  Bartram, 
44  111.  422;  McCulloch  v.  Tapp,  2  Oh. 
Dec.  (Reprint)  678,  4  WestLMonth 
576. 

45.  Byrne  v.  McNulty.  7  111.  424; 
Arnold  V.  Wells,  21  N.  M.  445,  166  P 
724,  725  [quot  Cyc]. 

46.  Ala.— Long  v.  Addlz,  184  Ala. 
236,  68  S  982. 

Colo. — Mulford  V.  Central  L.  Assur. 
Soc,  25  Colo.  A  527,  139  P  1044. 

Pla. — MllUgan  v.  Keyser,  52  Fla. 
381,  347.  42  S  367  icit  Cyc]. 

Ind. — Purdue  v.  Noffslnger,  16  Ind. 
886. 

Mont. — McFarland  v.  Welch,  48 
Mont.  196,  136  P  394.     _ 

N.  T. — ^Jacocks  v.  Morrison,  129 
App.  Dlv.  284,  113  NYS  322;  Stem 
V.  HcKee,  70  App.  Dlv.  142.  75  NTS 
157:  Bloch  ■*  Remellus,  30  Misc.  804, 
61   NTS   1124. 

Oh. — List,  etc..  Co.  v.  Chase,  80  Oh. 
St.  42,  88  NK  120,  17  AnnCas  61. 

W.  Va. — McCormick  v.  Jordon,  65 
W.  Va.  86.   83  SE  778. 

47.  Wright  v.  Tuttle.  4  Day 
(Conn.)  813;  Byrne  v.  McNulty,  7 
III.  424;  Winkle  Terra  Cetta  Co.  v. 
Galena  Safety  Vault,  etc,  Co..  64  III. 
A.  184;  Read  v.  Cisney,  4  Lltt.   (Ky.) 


137;  Daliell  v.  Fahys  Watch  Case 
Co.,  60  N.  T.  Super.  193,  17  NTS' 865 
[rev  on  other  grounds  138  N.  Y.  285, 
33  NE  1071]. 

4&  Cromwell  v.  Wilkinson,  18  Ind. 
366.     See  also  supi^  {  835. 

40.  Lamson,  etc.,  Mfg.  Co.  v.  Rus- 
sell. 112  Mass.  387. 

60.  U.  S.— Toy  William  v.  Hallett, 
24  F.  Cas.  No.   14.123.  2  Sawy,  261. 

Ala. — Mobile,  etc.  R.  Co.  v.  Tal- 
man,  16  Ala.  472. 

Cal. — Henry  v.  Sacramento,  116 
Cal.  628,  48  P  728. 

(3olo. — Calhoun  v.  airardlne,  18 
Colo.  103,  21  P  1017. 

C:onn. — Nichols  v.  Blakeslee,  2  Day 
218.   2  AmD  95. 

111. — Davis  V.  Wiley,  4  IlL  284. 

Ind. — Hays  v.  Branham,  86  Ind. 
219. 

Ky. — Smith  T.  Robinson,  8  T.  B. 
Mon.  174;  Mitchell  v.  Bean,  11  KyL 
720. 

Minn. — Johnson  v.  Howard,  20 
Minn.  370;  Wilson  v.  (^arke,  20  Minn. 
367. 

N.  T. — ^Dalzell  v.  Fahys  Watch 
C^ase  Co.,  138  N.  Y.  286,  33  NE  1071. 

Va. —  Ragland  v.  Butler,  18  Gratt. 
(59  Va.)  823. 

Wash.  —  Rathbun  v.  Thurston 
County.  8  Wash.  238.  36  P  1102. 

81.  U.  S. — McCabe  v.  Crulkshank, 
106  Fed.  648. 

Ala. — Sloss-Sheffleld  Steel,  ete„  Co. 
V.  Payne.  192  Ala.  69,  68  S  359;  Lang 
v.  Addlx,  184  Ala.  236,  63  S  982;  Jone.t 
V.  Powell,  15  Ala.  824;  McOehee  v. 
Hill,  4  Port.  170,  29  AmD  277;  Greek- 
American  Produce  Co.  v.  Pappas.  9 
Ala,  A  311,  63  S  799;  Barney  Coal 
Co.  v.  Davis,  1  Ala.  A.  595,  65  S  1023. 

Conn. — Smith  v.  Lewis,  26  Conn. 
110. 

Ind. — Magic  Packing  Co.  v.  Stone- 
Ordean-Weus  Co.,  168  Ind.  638,  64 
NE  11;  Adams  v.  Dale,  29  Ind.  273; 
McCloy  v.  Cox.  12  Ind.  A.  27,  39  NE 
901. 

Ky. — Hummel  v.  City  Nat.  Bank, 
146  Ky.  764,  143  SW  374;  Sousely  v. 
Burns,  10  Bush  87;  Casey  v.  McAfee, 


Lltt.  Sel.  Cas.  159;  Carter  ▼.  Wool- 
right,  1  A.  K.  Marsh.  686:  OmdorfT 
V.  Webster,  4  KyL  452;  Vfcn  Meter  v. 
Pepper,  8  Ky.  Op.  827;  McGuIre  v. 
McGulre,  8  Ky.  Op.  253. 

Md. — Dlmmlok  v.  Hendley.  117  Md. 
468.  84  A  171.  176  [clt  Cyc]. 

Nebr. — ^Lapham  v.  Bosaemeyer,  6 
Nebr.  (UnorT)  343,  98  NW  6»9. 

N.  T.— Kelly  v.  Baker,  26  App.  Dlv. 
217,  49  NYS  973;  Marie  v.  aarrlaon. 
46  N.  Y.  Super.  157:  Slocutn  v.  Des- 
pard,  8  Wend.  616;  Topping  v.  Root. 
6  Cow.  404;  Gaaley  v.  Price,  16  Johna 
267;  Porter  v.  Rose,  12  Johna  209.  7 
AmD  306;  West  v.  Emmona,  6  Johns. 
179. 

Pa. — Douglas  V.  Hustead.  216  Pa. 
293,  «5  A  670;  Wagenblast  v.  Uc- 
Kean,  2  Grant  393. 

Tenn. — Bradford  v.  Gray,  8  Terg: 
463. 

Tex. — Van  Norman  v.  Wheeler,  "18 
Tex.  316;  Fink  v.  San  Augustine 
Grocery  Co.,    (Civ.  A.)    167  SW  36. 

[a]  Bnttolenoy  of  aTarmsBt^— If 
defendant  pleads  that  he  was  ready 
to  perform  on  the  day  and  at  the 
place  appointed  by  the  contract  he 
must  also  allege  that  he  was  at  the 
place  to  the  last  convenient  moment 
of  time  on  the  day  appointed.  Tie> 
nan  v.  Napier,  5  Terg.  (Tenn.)  410; 
Phelps  V.  Prothero,  16  C.  B.  370,  81 
BCL  870.  139  Reprint  801. 

68,  Chicago,  etc.,  R.  Co.  y.  Hoyt. 
37   111.  A.   64. 

53.  Ind. — Schrelber  v.  Butler.  84 
Ind.  676. 

Iowa. — Lucas  v.  Snyder,  I  Oreens 
490. 

Ky.— Estill  V.  Jenkins,  4  Dana  76. 

Mass. — ^Tinney  v.  Ashley,  16  Pick. 
546.  26  AmD  620. 

Miss.— Hunt  v.  Crane,  88  Visa  (It, 
69   AmD  381. 

N.  T. — Magulre  v.  Halsted.  18  App. 
Dlv.   228,  46  NTS  783. 

Oh.— Gould  V.  Brown,  6  Oh.  SL  638. 

S.  C. — Rice  V.  Sims.  18  S.  C.  L.  81 

54.  See  supra  I   849. 

55.  Gray  v.  Smith.  83  Fed.  824.  U 
(XA  168;  Jennings  v.  Shertx,  4S  Ind. 


For  later  om«*,  davelopments  and  Obaagsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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do  the  flnt  act,  he  muat  allege  a  tender  of  perform- 
ance;" an  averment  of  readiness  and  willingness  to 
perform  is  not  sufficient."  Neither  a  tender,  nor 
defendant's  attitude  rendering  unnecessary  a  tender, 
of  stock  which  he  has  agreed  to  repurchase,  is  a 
condition  precedent,  performance  of  which  may  be 
averred  under  the  code  by  a  general  allegation  of 
performance  of  all  conditions  on  plaintiff's  part." 
If  a  deed  is  to  be  given,  money  is  to  be  paid,  or 
services  are  to  be  performed,  as  a  concurrent  or 
precedent  condition,  plaintiff  must  all^e  perform- 
ance in  80  many  words,  or  that  performance  was 
duly  tendered  and  refused,  together  with  such  cir- 
cumstances as  are  material  in  point  of  law  to  raise 
the  corresponding  obligation  on  the  part  of  defend- 
ant." Where  it  is  necessary  for  plaintiff  to  all^e 
a  tender  of  performance,  the  day  on  which  the  al- 
leged tender,  was  made  must  be  averred.™  In  an 
action  against  a  buyer  for  not  accepting  and  paying 
for  goods  on  the  seller's  offer  of  performance,  plain- 
tiff must  allege  to  whom  the  offer  was  made;"  and 
if  the  contract  alleged  makes  the  place  material,  the 
place  of  the  offer  also  must  be  stated.*^ 

ti  857]  (6)  Time  When  Defendant  Should  Have 
Perfoimed.  A  declaration  in  an  action  on  a  con- 
tract which  does  not  state  the  time  at  which  defend- 
ant should  have  performed  it  is  bad  on  demurrer.** 

A.  120,  88  NR  729:  Caluwaert  v. 
Schaplro,  90  Misc.  101.  162  NY3  1011. 

se.  Ackley  v.  RJchman,  10  N.  J.  I... 
104;  Smith  v.  Wright,  4  Abb.  Dec. 
<N.  T.)  274,  1  AbbPr(N.  Y.)  24S; 
I..ester  v.  Jewett.  12  Barb.  (N.  T.) 
602;  Chatterton  v.  Flak,  1  AbbNCaa 
(N.  T.)  88;  Johnson  v.  Wygant,  11 
Wend.  (N.  T.)  48;  Sage  v.  Ranney,  2 
Wend.  (N.  T.)  532;  Miller  v.  Drake,  1 
Cal.  (N.  T.)  46:  Strauch  v.  Royal 
Land   Co..   12  Phila.    (Pa.)    239. 

[a]  BnOolaBor  of  aiV*nu«rt^— (1) 
In  an  action  for  a  breach  of  a  con- 
tra.ct  to  accept  certain  sawlogs  on 
delivery,  allegations  In  the  pe^tlon 
that  a  tender  of  such  logs  was  made 
In  accordance  with  the  terms  of  such 
contract,  which  was  copied  Into  and 
made  a  part  of  the  petition,  were 
held  sufBclent,  on  exception  thereto, 
to  admit  proof  that  such  contract 
had  been  compiled  with  by  plaintlfC. 
Sabine  Tram  Co.  v.  Jones,  (Tex.  Civ. 
A.)  43  SW  905.  (2)  Where  defend- 
ants contracted  with  plaintiff  to  sell 
«  number  of  shares  of  the  capital 
stock  of  a  life  Insurance  company  for 
a  fixed  sum  per  share  to  a  bona  fide 
purchaser  to  be  designated  by  plain- 
tiff, an  allegation  in  a  complaint  for 
breach  that  plaintiff  did  furnish  such 
a  purchaser  who  entered  Into  con- 
tracts of  sale  and  purchase  as  con- 
templated, and  who  stood  ready,  able, 
and  willing  to  perform  his  part  of 
the  agreement,  is  sufSclent  to  show 
a  tender  of  performance  which  would 
charge  defendants  on  the  original 
contract.  Rldgely  v.  Walker,  82  N. 
J.  L.  341.  82  A  861  [att  86  N.  J.  L. 
690.  92  A  394]. 

57.  Bailey  v.  Lay,  18  Colo.  406,  S3 
P  407;  Newby  v.  Rogers,  40  Ind.  9. 

58.  Ketchum  v.  Alexander,  168 
App.  Div.  38.  153  NTS  864. 

59.  Pomroy  v.  Gfold,  2  Mete. 
(Mass.)  600;  Ackley  v.  Richman,  10 
N.  J.  L.  304:  Harvey  v.  Trenchard,  6 
N.  J.  L.  126;  McCammon  v.  Kaiser, 
218  N.  T.  46,  112  NE  572;  Glover  v. 
Tuck,  24  Wend.  W.  Y.)  153.  See 
also  Vendor  and  Purchaser  139  Cyc 
19S5]. 

60.  Vance  v.  Blair,  18  Oh.  532,  51 
AmD  467. 

n.  Hills  v.  Gould,  1  AbbNCas  (N. 
T.)  93. 

aa.  Mills  v.  Glould.  1  AbbNCas  (N. 
T.)  93. 

63.  Perkins  v.  Maurepas  Milling 
Co.,  88  Miss.  804,  40  S  993:  Bradley 
Beach  v.  Atlantic  Coast  Electric  R. 


Where  no  time  for  performance  is  specified  in  a 
eontraet,  it  should  be  averred  that  it  was  to  be  per- 
formed on  request  or  within  a  reasonable  time,  and 
that  such  request  has  been  made  or  that  a  reason- 
able time  has  elapsed.** 

[(  858]  g.  Avexment  of  Demand  or  Bisqnest — 
(1)  When  a  Condition  Precedent.  Where  a  special 
request  is  a  condition  precedent,  that  is,  where  it  is 
expressly  or  by  necessary  implication  made  a  part 
of  the  contract  so  that  it  is  necessary  in  order  to 
put  defendant  in  default,  it  must  be  alleged.*"  On 
a  contract  for  the  payment  of  a  certain  sum  in 
goods,  the  goods  being  deliverable  on  demand,  an 
action  for  a  recovery  in  money  cannot  be  maintained 
without  an  allegation  of  demand  or  refusal  to  de- 
liver the  goods.**  And  whenever  it  is  necessary  to 
allege  a  special  request  it  should  be  stated  with  time 
and  place;*'  and  it  should  also  be  alleged  by  whom 
the  request  was  made.**  But  in  a  case  where  a  spe- 
eial  request  is  not  necessary,  a  general  all^ation  of 
demand  is  sufficient  without  alleging  the  time  and 
place.** 

[%  859]  (2)  When  Not  a  Condition  Precedeixt 
In  all  cases  where  a  party  has  laid  himself  under  an 
absolute  duty  to  perform  an  act,  no  previtms  request 
is  neoessary  and  of  course  none  need  be  alleged, 
although  in  such  eases  it  is  customary  to  add  the 


Co.,   68   N.  J.  L.  78,  63  A  231. 

84.  Campbell  v.  Heney,  128  Cal. 
109,  60  P  632;  Osborne  v.  Lawrence, 
9  Wend.  (N.  Y.)  136;  Roberts  v. 
Beatty,  2  Penr.  A  W.  (Pa.)  61,  11 
AmD  410.  See  La  Dow  v.  Bement, 
119  Mich.  686,  79  NW  1048,  46  LRA 
479  (holding  that  an  agreement  by 
defendant  to  repurchase  stock  "at  the 
end  of  two  years  from  May  1,  1895," 
if  plaintiff  desires  to  sell,  does  not 
fix  the  time  so  definitely  that  a 
declaration  for  a  breach  of  contract 
must  allege  notice  of  election  to  sell 
on  or  before  May  1,  1897,  or  even  an 
excuse  for  failure  so  to  notify  and 
that  an  allegation  of  offer  to  sell  on 
May  26,  1897,  is  sufficient). 

[a)  VaUur*  to  allef*  t— fwiabto 
time  esoilMd^— Where  defendant 
promised,  on  the  settlement  of  a  suit 
pending  between  him  and  plaintiff, 
to  cause  .an  entry  of  the  discon- 
tinuance of  the  case  to  be  made  on 
the  docket,  to  abstain  from  further 
proceedings  in  the  suit,  and  to  t>ay 
plaintiff  the  costs  in  a  certain  sum,  a 
declaration  alleging  that  defendant 
had  never  caused  entry  to  be  made 
and  had  never  paid  the  costs, 
although  a  reasonable  time  had 
elapsed,  and  he  had  often  been  re- 
auested  so  to  do,  but  had  afterward 
taken  Judgment  in  the  suit.  Is  not 
Insufflclent  In  not  alleging  that  the 
costs  were  to  be  paid  within  a  rea- 
sonable time.  Inasmuch  as  a  suffl- 
clent  breach  of  the  promise  to  cause 
the  entry  to  be  made  and  to  abstain 
from  further  proceedings  Is  alleged. 
(Chambers  v.  Robins,  28  C!onn.  644. 

as.  Ala. — Ingram  v.  Bussey,  181 
Ala.  539,  31  S  967. 

Ark. — Childress  v.  Poster,  1  Ark. 
262;  Taylor  v.  Patterson,  3  Ark.  218. 

111. — Foulds  v.  Watson,  118  111.  A 
ISO. 

Ind. — Richards  v.  Carl,  1  Blackf. 
313;  Ewlng  v.  French,  1  Blackf.  170. 

Iowa. — In  re  Allen,  116  Iowa  697, 
88  NW*1091. 

Ky. — Versailles  v.  Versailles,  etc., 
R.  Co.,  8  KyL  704. 

Mass. — Carley  v.  Vance,  17  Masa 
389;  Greenwood  v,  Curtis,  6  Maaa 
358,  4  AmD  146. 

Minn. — Snow  V,  Johnson,  1  Hlnn. 
48. 

Mo. —  Martin  v.  CHiauvln,  7  Mo. 
277. 

N.  T.— Kraft  v.  Rice,  46  App.  Dlv. 
669,  61  NYS  368;  Lutweller  v.  Lln- 
nell,    12    Barb.    612;    Smith    v.    State 


Bank,  61  Misc.  647,  114  NYS  66;  Nell- 
son  v.  Mayer,  86  NYS  1069. 

S.  C— Pickett  v.  Cloud,  17  S.  C.  L. 
162. 

W.  Va^-White  v.  Romana  2»  W. 
Va.  671,  8  SE  14. 

Eng. — Bach  v.  Owen,  6  T.  R.  401, 
101   Reprint   229. 

[a]  Wham  a  ooTaaaiit  la  to  pay  <m 
rsqaest,  a  special  request  must  be 
alleged;  the  general  allegation  of 
licet  stepius  requisltus  is  not  enough. 
Bush  v.  Stevens,  24  Wend.  (N.  T.) 
266. 

[b]  to  aaWilrttaia  the  passive  vio- 
lation of  a  contract  cannot  be  taken 
advantage  of  without  an  allegation 
of  the  putting  of  the  obligor  In  da- 
fault  In  respect  of  the  thing  not 
done.  Oodchaux  v.  Hyde,  126  La. 
187,  62  8  269;  Alexandria  v.  Morgan's 
Louisiana,  etc,  Co.,  109  La.  60,  31  S 
66. 

Bxotu*  for  act  maWiig'  <Iwti<I  see 
Infra  I  869. 

60.  Ingram  v.  Bussey,  111  Ala, 
619,  81  S  967;  Parr  v.  Johnson,  81 
Minn.  467,  85  NW  176. 

[a]  Alleeattoa  HsUI  ■nflnleiit>— A 
demand  for  property  due  on  a  con- 
tract is  Bumciently  shown  by  an 
allegation  that  defendant  refused  to 
let  plaintiff  have  it  "when  demand 
was  made  by  defendant."  <}llmot« 
T.  Ward,  13  Ind.  A.  106,  62  NB  810. 

[b]  Waiver  of  objeetloib— In  such 
an  action  In  which  no  demand  Is  al- 
leged, defendant,  by  setting  up  fraud 
in  the  making  of  the  contract  as  a 
defense,  and  by  demanding  a  rescis- 
sion, does  not  lose  the  right  to  avail 
himself  of  the  tact  that  on  plaintilTa 
own  showing  there  is  no  right  of 
recovery.  Parr  v.  Johnson,  37  Minn. 
457.  35  NW  17C. 

67.  Ky. — WUmonth  v.  Fatten,  1 
Bibb  280. 

Masa — Carley  v.  Vance,  17  Mass. 
389. 

N.  R. — Smith  V.  Boston,  etc,  B. 
Co..  16  N.  H.  468. 

K.  T.— Rutty  v.  Consolidated  Fruit- 
Jar  Co.,  63  Hun  492,  6  NYS  21. 

Pa. — ^Wallace  v.  Baker,  1  Binn.  610. 

Vt. — Brooks  V.  Page,  1  D.  Chlpm. 
140. 

aa.  Marie  ▼.  Oarrtson.  45  N.  T. 
Super.  167. 

88.  Frank  v.  Murray,  7  Mont.  4, 
14  P  651. 

la]  vadar  the  OUo  eode  a  general 
allegation  Is  sufflclent,  although  a  de- 
mand Is  required  by  law.  Humphreys 


780     [13  C.  J.] 


CONTRACTS 


[§§  859-861 


general  averment  of  lioet  sepius  reqaisitiu."  Thtu, 
where  the  promise  was  either  to  do  a  certain  act  or 
to  pay  a  sum  of  money,  and  defendant  has  not  done 
the  act,  a  special  request  to  pay  the  money  need  not 
be  alleged,  since,  when  the  particular  act  is  not  done 
at  the  time  stipulated,  the  payment  of  the  money  be- 
comes a  present  duty.'"  So  also  in  the  case  of  a 
contract  to  pay  a  sum  of  money  at  a  fixed  date, 
no  notice  or  demand  is  necessary  before  soit. 
Indeed  in  such  cases  it  is  unnecessary  to  lay  a  gen- 
eral request,  for  the  bringing  of  the  action  is  itself 
a  sufficient  request,  where  the  duty  is  one  which 
defendant  is  bound  to  dischaige  without  a  demand." 
The  only  use  of  a  special  request  is  to  avoid  vexa- 
tious suits  by  giving  defendant  an  opportunity  to 
pay  an  undisputed  demand  without  action,  and  no 
such  request  need  be  made  or  alleg^ed  when  it  is 
apparent  that  it  would  be  a  fruitless  ceremony." 
An  all^ation  that  defendant  refused  to  pay  plain- 
tiff, although  often  requested,  shows  a  sufficient  ex- 
cuse for  not  making  a  formal  demand  for  pa3nnent." 
But  in  a  case  which  requires  a  special  demand  for 


performance,  an  exsnse  for  not  making  it  must  be 
specially  pleiaded.^ 

[i  860]  h.  Averment  of  Kotice.  Whem  the  hap- 
pening of  a  contingency  or  other  matter  alleged  lies 
peculiarly  within  the  knowledge  of  plaintiff,  he  must 
aver  that  defendant  had  notice.'^  But  when  it  lies 
equally  within  the  knowledge  of  defendant  snch  an 
averment  is  unnecessary;  he  is  bound  to  take  notice 
at  his  peril."  And  the  same  is  true  where  defend- 
ant had  ample  means  of  ascertaining  the  happening 
of  the  contingency." 

[i  861]  i.  Not  Necessary  to  Anticipate  and  Nega- 
tive Matters  of  Defense.  As  a  general  rule  it  is  not 
necessary  for  plaintiff  to  anticipate  and  negative 
matters  of  defense."'  Matters  which  should  oome 
more  properly  from  the  other  side  need  not  be 
stated ;  it  is  enough  for  each  party  to  make  out  his 
own  ease.**  So  in  declaring  on  a  contract,  it  is  not 
necessary  to  allege  defendant's  authority  or  legal 
capacity  to  make  it;  if  he  labors  under  any  dis- 
ability, the  fact  must  be  set  up  as  an  affirmative 
defense.'' 


T.  StaloT,  2  Oh.  Dec.  (Reprint)  SCO, 
«  WMtUConth  <».  \ 

TO.  Ala. — Calvert  v.  Uarlow.  U 
Ala.  67. 

Conn. — ^Pettlbone  v.  Pettlbone,  ( 
Day  X24. 

ind. — SchrelbflT  v.  Bntler.  S4  Ind. 
•Tt:  Princeton  School  Town  v.  0«b- 
hart.  (1  Ind.  187:  Van  Horn  v. 
Mercer,  29  Ind.  A.  177,  64  NB  681. 

Maso. — Lent  v.  Paduford,  10  Maoa. 
180.  t  AmD  119. 

N.  H. — Smith  V.  Boston,  etc,  R. 
Co..  86  N.  H.  468. 

N.  T. — Doty  V.  Wilson.  14  Johna 
878. 


Tenn. — Shelby  v.  V^mno,  Hart,  ft 
t.  98;  Davis,  etc..  Bids.,  etc-  Co.  ▼. 
CMsIe,  (Ch.  A.)  68  6^^140. 


Wis.— Oall  V.  Oall,  120  Wia  270, 
97  NW  988. 

Bnv.— Capp  ▼.  Lancaster,  Cro.  Blia 
648,  78  Reprint  794;  Wallis  v.  Scott. 
Str.  88,  98  Reprint  402. 

[a]  Ooatoael  to  fwiUh  OMtteilals. 
—The  complaint  on  a  contract  for  a 
breach  oonsistinv  of  a  failure  to 
furnish  certain  materials  which  de- 
fendant had  agreed  to  furnish  need 
not  aver  demand  and  refusal  to  pay 
the  damaces.  Bryson  v.  McCone,  121 
Cal.  168,  68  P  687. 

71.  Lent  v.  Padelford,  10  Hasa 
180.  6  AmD  119. 

T>.  Oray  v.  Robertson,  174  III. 
242.  61  NE  248:  Kokomo  Natural  Oas, 
etc.,  Co.  V.  Albright,  18  Ind.  A.  161, 
47  NK  682:  aall  v.  Qall,  120  Wis.  870, 
97  NW  »»i. 

78.  Danlelson  v.  Neal,  164  Cal. 
748.  760.  180  P  718  felt  CycJ;  Ernst 
V.  Bartle,  1  Johns.  Cblb.  (N.  T.)  319; 
Lefflngwell  v.  White,  1  Johns.  Caa. 
<N.  T.)   99,   1  AmD  97. 

74.  Lent  t.  Padelford.  10  Mass. 
220.  6  AmD  119;  Thompson  v.  Whit- 
ney. 20  Utah  1,  67  P  429.  See  Abby 
V.  Dexter,  18  Colo.- A.  498,  72  P  892 
(holding  that  the  allegation.  In  a 
complaint  on  a  written  contract  bind- 
ing defendant  to  pay  a  certain  sum 
for  a  claim  conveyed  to  him  out  of 
the  first  proceeds  received  from  the 
claim,  that  defendant  failed  and  re- 
fused to  pay  Is  a  sufflclent  averment 
of  a  demand  for  payment,  especially 
in  the  absence  of  a  demurrer,  and 
where  the  answer  shows  that  a  de- 
mand  would   have   been   unavailing). 

76.  Indiana  Mfg.  Co.  v.  Porter,  76 
Ind.   428. 

76.  Newcomb  v.  BraCkett.  16 
Mass.   161. 

77.  Colt  V.  Root,  17  Mass.  229: 
Lent  V.  Padelford,  10  Masa  230,  6 
AmD  119;  Howard  v.  Bunt.  67  N.  B. 
467;  James  v.  Adams,  16  W.  Va.  246; 
Vyae  v.   Wakefield,   6   M.  ft  W.   442, 
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181   Reprint   486. 

TB.     Conn. — Townsend   v.    Wells,    3 
Day  327. 


Ky.— Peck  v.  McMurtry,  2  A.  K. 
Marsh.  868. 

Mass. — ^Lent  v.  Padelford,  10  Mass. 
280,  6  AmD  119. 

N.  H.— Howard  v.  Bunt.  67  N.  EL 
467:  Dlx  v.  Flanders,  1  N.  H.  246. 

N.  T. — Kemble  v.  Wallis,  10  Wend. 
874;  Humphreys  v.  Oardnar,  It 
Johns.  61. 

Oh._Bu8h  V.  Critchfield.  4  Oh.  108. 

Tex. — Dumas  v.  Hardwlck,  19  Tax. 
288. 
■    Vt. — Grew  v.  Ooodhue.  62  A  971. 

Va. — ^Austin  V.  Richardson,  8  Call 
(7  Va.)   201.   2  AmD  648. 

Bng. — ^Hodsden  v.  Harridge,  t 
Sannd.  61,  86  Reprint  672. 

va.  Peck  V.  McMurtry,  2  A.  E^ 
Marsh.  (Ky.)  868:  Thorwarth  v. 
Blanchard,  86  Vt.  296,  8S  A  6. 

ao.  U.  8.— Wilcox  V.  Cohn,  29  F. 
Cas.   No.   17.640,  6  Blatchf.   346. 

Ala. — McCleskey  v.  Howell  Cotton 
Co.,  147  Ala.  678,  48  8  67. 

Ark. — Patterson  v.  Jones,  IS  Ark. 
69,  66  AmD  296. 

Cal. — ^Pacific  Portland  (Tement  C!o. 
V.  Hopkins,  162  P  1016:  Oummer  v. 
Mairs.  140  CaL  686.  74  P  26. 

Conn. — Wiggin  v.  Federal  Stock, 
etc.,  Co.,  77  Conn.  607.  69  A  607; 
Newton  v.  Paddock,  2  Root  89. 

Oa. — Orlswold  v.  Scott,  18  Oa.  210: 
Tlmmons  v.  Waynesboro  Citlaens' 
Bank,  11  Oa.  A.  69,  74  SE  798. 

Ind. — ^Toung  v.  Older,  183  Ind.  646, 
109  NB  909;  Crouch  v.  Lewis,  48  Ind. 
A.  466,  96  NE  1119. 

Iowa. — Wallace  t.  Ryan,  93  Iowa 
lie,  61  NW  896. 

Nebr. — International  Text-Book  Co. 
v.  Martin,  82  Nebr.  408,  117  NW  994. 

N.  T.— Strauss  v.  Hammersteln, 
1S2  App.  Dlv.  128.  136  NTS  618; 
Qurney  v.  Union  Transfer,  etc.,  (}o., 
8  NTS  649. 

S.  D. — Hudson  V.  Archer,  4  S.  D. 
128,  55  NW  1099. 

Tenn. — Shelby  v.  Wynne,  Mart,  ft 
T.  93. 

Tex. — Wooters  v.  International, 
etc.,  R.  Co.,  64  Tex.  284;  Hardy  v. 
Kansas  Mfg.  Co.,  18  SW  167. 

Wla — McDowell  v.  Leav,  36  Wis. 
171. 

Kng. — Murray  v.  Stair,  2  B.  ft  C. 
82,  9  ECL  45,  107  Reprint  313; 
Mitchell  V.  Broughton,  1  Ld.  Raym. 
673.  91  Reprint  1349;  Freeman  v. 
Bernard,  1  Ld.  Raym.  247.  91  Re- 
print 1061;  Marks  v.  MarrioK  1  Ld. 
Raym.  114,  91  Reprint  972;  Powell 
v.  Qraham,  7  Taunt  680,  2  ECL  601, 
129  Reprint  232;  Irish  Soc.  v.  Need- 
ham,    1    T.    R.    482,    99    Reprint   1209. 

Man. — Wark  v.  Curtis,  10  Man.  201. 

See  Casserlelgh  v.  Wood,  14  Colo. 
A.  266,  '69  P  1024  (holding  that, 
where  plalntlfC  agreed  to  furnish 
evidence  in  his  possession  necessary 
to    recover    a    mining    claim,    for    a 


portion  of  the  recovery,  an  aiIega.tlon 
In  a  complaint  in  an  action  therefor 
that  he  had  furnished  all  the  in- 
formation and  evidence  called  for 
In  the  contract  and  all  other  evi- 
dence necessary  In  the  proceedings 
for  the  recovery  of  the  property  did 
not  Invalidate  his  claim,  since,  in  the 
absence  of  an  allegation  that  the  evi- 
dence was  used  or  was  to  be  used 
at  the  trial,  it  would  not  be  pre- 
sumed that  the  giving  of  it  would 
tend  to  encourage  perjury  or  ob- 
struct justice). 

[a]  aiastcattoaa. — (1)  In  an  ac- 
tion by  a  correspondence  school 
against  a  pupil  for  a  refusal  to  pay 
a  balance  due  for  tuition,  the  fact 
that  plaintUf  might  have  employed 
the  time  It  would  have  devoted  to 
defendant's  instruction  to  the  edu- 
cation of  another  pupil  la  a  matter 
of  defense  which  plaintiff  is  not  re- 

2:uired  to  anticipate  in  ita  petition, 
nternational  Text-Book  Co.  v. 
Martin,  82  Nebr.  403,  117  NW  994. 
(2)  In  an  action  to  recover  securi- 
ties deposited  under  .an  agreement 
that  the  deposit  should  terminate 
on  a  certain  date  if  a  composition 
should  not  be  confirmed,  except  that 
it  should  not  terminate  if  certain 
other  persons  did  or  failed  to  do 
certain  things,  complaint  alleging 
that  the  deiwaltor  and  the  other  per- 
sons "duly"  performed  Is  sufficient 
without  alleging  that  the  exception 
did  not  become  operative.  David  v. 
City  Nat  Securties  Co.,  174  App.  Dlv. 
693,    161    NTS    174.      (k)    Waiver    by 

glalntift  of  the  breach  of  a  contract 
y  defendant  is  a  matter  of  defense, 
not  required  to  be  negatived  in  order 
to  state  a  prima  facie  case.  Young 
V.  Older,    188    Ind.   646,    109    NE   909. 

aattnlgatlBgr  def eases  gwtacally 
see  Pleading  [31  Cyc  109]. 

n.  Conn. — Qoshen,  etc.  Tump. 
Co.  V.  Sears.  7  Conn.  86. 

Md.— Karthaus  v.  Owlngs,  2  Oill 
ft  J.    430. 

Mass. — ^King  v.  Falst,  161  Mass. 
449.  37  NK  466. 

N.  T. — QriswoU  v.  National  Ins. 
Co.,  3  Cow.  96;  Hughes  v.  Smith,  6 
Johns.  168;  U.  S.  Postmaster-Oen.  v. 
Cochran,  2  Johns.  413. 

Wis. — Redman  v.  ^tna  Ins.  Co..  49 
Wla  481,  4  NW  691. 

Eng. — Stowel  v.  Zouch,  Plowd.  353, 
75  Reprint  636;  Hotham  v.  East 
India  Co..  1  T.  R.  638,  99  Reprint 
1295:  Casseres  v.  Bell,  8  T.  R.  166. 
101  Reprint  1825;  1  cmitty  PI.  (16th 
Am.  ed)  p  245;  Comyns  Dig. 
Pleadings  c  81. 

88L  ^elbyvlUe  v.  Shelbyvlllc  etc 
Turnpike  Co..  1  Mete.  <Ky.)  64;  W»l- 
singham's  C^se,  Plowd.  547,  76  Re- 
print 806;  Bevy's  Case,  1  Vent.  217, 
86  Reprint  146. 


For  later  eases,  dsralopmsats  and  ohaafss  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 


S§  862-863] 


CONTRACTS 


[18  C.  J.]     731 


[t  862]  j.  iWaber  of  Parfomutnoe.  Plaintiff 
«annot  show  a  waiver  of  performance  or  a  modifica- 
tion of  any  part  of  a  contract  without  alleging  it." 
And  the  facts  showing  a  waiver  of  performance  of  a 
provision  in  a  contract  mnst  be  specially  pleaded.** 
It  is  essential  to  the  validity  of  a' waiver  of  per^ 
formanee  of  a  contract  that  the  party  making  it 
ahonld  know  that  the  contract  has  not  been  per- 
formed, and  a  pleading  by  plaintiff  which  sets  np 
mch  waiver  must  aver  such  knowledge  on  the  part 
of  defendant.**  A  waiver  of  performance  of  a  con- 
tract and  a  waiver  of  damages  for  its  nonperform- 


ance set  np  in  a  pleading  amount  to  one  and  the 
same  thing.** 

[$  863]  k.  Anlgnment  of  Breadi— (1)  In  Gmi- 
eraL  There  can  be  no  recovery  unless  plaintiff  sets 
forth  a  breach  by  defendant  of  the  contract  in  suit."' 
It  is  not  enough  to  show  a  right  of  action  against 
defendant  that  the  promises  or  covenants  of  the 
respective  parties  are  fully  set  out,  with  the  aver- 
ment of  performance  on  the  part  of  plaintiff; 
plaintiff  is  bound  to  go  further,  and  in  due  form  to 
assign  such  breaches  of  defendant's  promises  or 
covenants  as  are  relied  on  as  grounds  for  a  recovery 


W.  n.  6. — FeuehtwatiKer  v.  Mani- 
towoc HaitlnK  Co..  187  Fed.  718,  10* 
CCA  4<1   [rev  169  F«d.  »83]. 

Ala.— Long  v.  Addix,  184  Ala.  2«, 
<8   S  982. 

CaL — ^Fllcklnger  y.  Wrenn  Inv.  Co., 
172  Cal.  112.  168  P  627:  In  re  Warner, 
158  CaX.  441,  111  P  882;  Anderaon 
Bank  v.  New  York  Home  Ins.  Co., 
14  Cal.  A  208.  Ill  P  607;  Seebach 
T.  Kuhn.  9  Cal.  A.  486,  490,  89  P 
728  (clt  Cycl;  Pohelm  v.  Meyers,  9 
Cal.    A    81,    »rf  P   86. 

D.  C — Guilford  Qranlte  Co.  V. 
Harrison   Oranlte  Co.,   28  App.   1. 

Iowa. — CaTanagh  v.  Iowa  Beer  Co., 
186  Iowa  286,  118  NW  866;  Fauble 
T.  Davis,  48  Iowa  462;  Iiumbert  ▼. 
Palmer.  29  Iowa  104. 

Maas. — ^Palmer  v.  Sawyer,  114 
Mass.   1:  Colt  v.  Miller,  10  Cush.  49. 

Mo.--6tate  T.  Ellison,  198  8W  726: 
Scrivner  v,  Missouri  Pae.  R.  Co.,  260 
Mo.  421,  169  8W  88:  Thompson  v. 
St.  Charles  County,  nl  Mo.  220.  126 
SW  1044;  RoannK.  Fork  Potato 
Growers  v.  C.  C.  Clemons  Produce 
Co..  198  Mo.  A  663.  187  SW  617; 
Hanenkratt  v.  Brougham,  164  Mo.  A, 
108,  147  SW  1129;  loia  Portland 
Cement  Co.  v.  Ullmann,  159  Mo.  A. 
235.  140  SW  620. 

N.  T. — ^Eairrelch  v.  Brown,  170  App. 
Dlv.  827,  166  NTS  876:  Pope  Mfir. 
Co.  V.  Rubber  Goods  Mfg.  Co.,  110 
App.  Dlv.  841,  97  NTS  M;  Burr  r. 
Union  Surety,  eta,  Co.,  86  App.  Dlv. 
645,  88  NTS  766;  McBntvre  v.  Tuck- 
er,  36  App.  Dlv.  63.  66  NTS  168; 
Edmlnster  T.  Cochrane,  8  Daly  188; 
Biting  V.  Dayton.  17  NTS  849; 
Scbeurer  v.  Monash,  87  Misc.  808, 
76  NTS  917  (rev  35  Misc.  276.  71  NTH 
818];'KeeIer  v.  Flsher-Hanser,  27 
Misc.  824,  67  NTS  821;  ReuWr 
Reportine  Service  v.  Tanaer-Monjo 
Co.,  186  NTS  6;  Real  Bstate  Direc- 
tory, etc  V.  Turner,  108  NTS  682. 
Contra  under  the  code.  Smith  v. 
Wetmore.  24  Misc.  226,  62  NTS  518: 
Waite  V.  Diocesan  Cohventlon.  64 
NTS    611. 

N.  D. — Cass  ThreshlnK  Mach.  Co.  v. 
Ixwmla.    31    N.    D.    27,   168    NW    479. 

Ob. — ^Palmer  v.  Humiston,  87  Oh. 
St.  401,  101  NB  283.  46  I<RANS  640; 
List,  etc..  Ca  v.  Ciiase,  80  Oh.  St. 
42,  88  NB  120,  17  AnnCas  61;  Bu- 
raka  F.  &  M.  Ins.  Co.  y.  Baldwin,  68 
Oh.  St.  868.  57  NB  67. 

Okl. — ^Warner  v.  Page,  159  P  264. 

S.  D. — Symms-Powers  Co.  v.  Ken- 
nedy.  88  S.  D.  866,  146  NW  570. 

Tex. — ^McCall  Co.  v.  Segal,  60  Tex. 
Civ.  A.  81,  126  SW  913;  DoUnski  v. 
Pittsburg  First  Nat  Bank,  (Civ.  A.) 
122  SW  276;  Cox  v.  Markham,  89 
Tex.  ClT.  A.  637,  87  SW  1163;  Essex 
V.  Murray,  89  Tex.  Civ.  A.  368,  68 
SW   736. 

Utah. — ^Neuberger  v.  Robblns,  87 
Utah    197,    106   P   983. 

N.  B. — Underfeed  Stoker  Co.,  Ltd. 
V.    Ready,    37    N.    B.    506. 

tal  Mm  SKOsptlMi  sesBui  6o  pn- 
▼ail  Id  actions  on  insurance  policies. 
RawUngs  V.  St.  L«uis,  etc.,  R.  Co. 
(Mo.)  175  SW  936;  Loftis  v.  Pacific 
Mut.  t-  Ins.  Co.,  38  Utah  632,  114 
P   184. 

[b]  ADsgatios  of  aooaptanoe  of 
ueif otiliawca  —A  mere  allegation  that 
defendant  duly  accepted  the  work 
I>erformed  by  plaintiff  under  the 
agreement  does  not  show  that  the 
Tvork  was  accepted  as  a  full  com- 
pliance with  the  contract,  and  is  in- 


sufllclent  as  an  allegation  of  waiver. 
Schonke  v.  Rowell,  7  Daly  (N.  T.) 
286.  But  see  Beckett  v.  Cockburn, 
81  U.  C.  Q.  B.  610  (holding  that 
an  averment  that  performance  has 
been  accepted  at  a  time  later  than 
that  fixed  in  the  contract  is  suffl- 
cient  as  against  demurrer). 

[c]     Oars  or  waiver  of  Osfeet  la 

fileaua*,. — Plaintiff  erected  a  build- 
ng  for  defendant  under  an  entire 
contract  After  erection,  but  before 
entire  completion,  defendant  drove 
plaintiff  away  and  would  not  permit 
nlm  to  finish  the  building.  Plain- 
tiff sued  for  the  balance  due  on  the 
contract  and  obtained  a  verdict 
therefor  on  the  ground  that  defend- 
ant's action  rendered  the  complete 
performanoe  impossible;  and  it  was 
neld  that,  although  plaintiff's  narr. 
was  defective  in  not  setting  out  a 
waiver  of  performance,  yet  that  de- 
fect was  amendable  at  any  time  on 
motion,  either  In  the  common  pleas 
or  in  the  court  above;  and  as  defend- 
ant admitted  driving  plaintiff  away 
and  thus  rendering  complete  per- 
formance imiiossible,  the  absence  of 
such  averment  was  not  a  sufficient 
reason  for  reversing  the  Judgment 
Wilman  v.  Wagner,  4  LusLegReg 
(Pa.)    252. 

■«.  Bailey  v.  Bond,  77  Fed.  406,  23 
CCA  206;  Kentucky  Chair  Co.  v.  Com, 
106  Ky.  466.  49  SW  197,  20  KyL 
1279;  Poj>e  Mfg.  Co.  v.  Rubber  Goods 
Mfg.  Co.,  110  App.  Div.  841.  97  NTS 

[a]  A  ooasiasniUM  fov  tks  waiv- 
•r  must  be  alleged.  Southern  States 
Co.  v.  Long,    (Ala.  A.)   78  8  148. 

[b]  AUagktlinu  held  swmeisiait. — 
Clark  V.  West  193  N.  T.  349,  86  NB 
1    [rev    125   App.   Div.    664.    110   NTS 


"Si: 


99. 

r 
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Mohney   v.    Reed,    40   Mo.    A. 


M,    Mohney   v.    Reed.    40    Mo.   A. 


87.  Ala.— Elliott  V.  Nichols,  182 
Ala.  169,  62  8  499;  Flke  v.  Stratton, 
174  Ala.  541,  66  8  929:  .Jones  v. 
Powell,  16  Ala.  824;  Greek-American 
Produce  Co.  v.  Pappas,  9  Ala.  A. 
811,  68  8  799. 

Ark. — Green  v.  Thornton,  7  Ark. 
888 

Cal.— Frans  v.  Bleler,  126  CaL  176, 
66  P  249,  68  P  466;  Toser  v.  George, 
123  Cal.  660,  66  P  465;  Curtlss  v. 
Bachman,  84  Cal.  216,  24  P  379: 
Grant  v.  Sheerln,  84  Cal.  197,  28  1* 
1094;  Du  Brutz  v.  Jessup,  70  Cal. 
75,  11  P  498;  Loup  v.  California 
Southern  R.  Co^  63  Cal.  97;  Morgan 
V.  Mentles.  60  Ca.\.  341;  Salisbury  v. 
Shirley,  58  Cal.  461;  Roberts  v. 
Treadwell,  60  Cal.  620;  Fisher  v. 
Pearson,  48  CaX.  472;  Moore  v. 
Besse,  SO  CaL  670;  Dabovich  v. 
Bmeric  7  Cal.  209;  Mlckle  v.  San- 
ches,  1  Cal.  ZOO;  Vath  v.  Hallett  31 
Cal.  A.  290,  160  P  1066;  Redpath  v. 
Evening  Express  Co.,  4  <7aL  A  861, 
88  P  287. 

Conn. — Newell  v.  Roberts,  18  Conn. 
<".  ^  ^ 

Ga. — ^Lucas  v.  Southern  R.  <3o..  180 
Ga.  606,  61   SB  404. 

Ind. — ^Brlckey  V.  Irwin,  122  Ind.  51, 
23  NB  694:  Thornton  v.  ■  Burr,  90 
Ind.  488;  Wheeler,  etc.,  Mfg.  Co.  v. 
Worrell,  80  Ind.  297;  Higert  v.  Indi- 
ana Asbury  Univ..  63  Ind.  326;  Staf- 
ford v.  Davidson,  47  Ind.  819;  Green 
V.  CHiipman,  82  Ind.  196;  Howorth  v. 


Scarce.  29  Ind.  278-  Michael  v. 
Thomas,  27  Ind.  601;  Pace  v.  Grove, 
26  Ind.  26;  Lawson  v.  Sherra,  21  Ind. 
363;  Harshman  v.  Paxson,  16  Ind. 
612;  Love  v.  Kidwell,  4  Blaokf.  568; 
Jaqua  v.  Shewalter,  10  Ind.  A.  234, 
36NB  178,  87  NB  1072. 
Ky.— Mattingly  v.  Spalding,  6  KyL 

lid. — Junkins  v.  Sullivan.  110  Md. 
689,    78   A   264. 
Minn. — Wilson  v.  Clarke,  20  Minn. 

Miss. — Rich  V.  Calhoun.   18  8  707. 

Mo. — Garrison  v.  Babbage  Transp. 
Co.,  94  Mo.  .180,  6  SW  701;  Langford 
V.   Sanger,   40  Mo.   160. 

Mont— Van  Horn  v.  Holt  30  Mont 
69,  72,  76  P  680  [clt  C^cT. 

Nebr, — Simmons  v.  Tnnmn,  11 
Nebr.  816,  9  NW  690. 

N.  J. — Gibbs  V.  Dempsey,  8  N.  J. 
L.   201. 

N.  T. — Tracy  v.  Tracy,  59  Hun  1, 
12  NTS  665;  Lutweller  v.  Llnnell, 
IS  Barb.  612;  Schenck  v.  Naylor,  9 1 
N.  T.  Super.  676:  Kateltas  v.  Myers, 
3  B.  D.  Smith  88,  1  AbbPr  408  (rev 
on  other  grounds  19  N.  T.  281]; 
Meurer  v.  American  Moving  Picture 
Mach.  Co.,  61  Misc.  281,  113  NTS 
719;  Mills  V.  Gould,  1  AbbNCas  98 
[aff   42    N.    T.    Super.    119]. 

Oh. — Phlppa  V.  Hope,  1«  Oh.  St.  586. 

Or. — Bowen  v.  Emmerson,  8  Or. 
452. 

Tex. — Holman  v.  Criswell.  IS  Tex. 
38;  Whltaker  v.  Record,  26  Tex. 
SuppL   382. 

w.  Va. — White  V.  Romans,  29  W. 
Va.   671,   8   SE  14. 

Eng. — Newton  v.  Wllmont  8  M.  & 
W.   711,  151  Reprint  1226. 

Ont— Scott  V.  McCabe.  81  U.  C.  Q. 
B.   220. 

"Unquestionably,  in  the  nature  of 
things,  there  can  be  no  cause  of  ac> 
tlon  where  no  injury  has  been  done. 
The  Invocation  of  the  remedial  aid 
of  a  Court  necessarily  pre-supposes 
the  infliction  Of  some  wrong  for 
which  redress  is  sought  ana  this 
wrong  must,  as  a  matter  of  course, 
be  stated  In  all  (Courts  where  the 
formality  of  pleading  is  required; 
and  if  It  be  not  averred,  no  such 
case  is  made  as  entitles  the  com- 
plainant to  the  interposition  of  the 
Court  The  only  dimculty  in  hold- 
ing that  the  averment  of^  breach  is 
In  all  cases  an  essential  portion  of 
the  statement  of  the  cause  of  action, 
consists  in  this,  that  in  some  cases 
It  is  not  Incumbent  on  the  plaintiff 
to  prove  the  breach  or  nonpiarform- 
ance  of  the  contract  or  covenant. 
Its  execution  being  established  and 
Its  maturity  passed,  its  breach  will 
be  presumed.  There  Is  no  doubt,  that 
as  a  general  rule,  the  plaintiff  can- 
not be  compelled  to  assert  more  facts 
than  on  a  general  denial  he  would  be 
bound  to  prove  rln  order  to  sustain 
his  case.  .  .  .  But  there  Is  another 
general  rule  of  like  cogency  and  per- 
vasive influence  In  pleading,  and 
which  is  specially  applicable  to  the 
question   at   issue,   and    that   is,   the 

Elalntiff  must  allege  such  facts  in 
la  petition  as  would,  were  they  ad- 
mitted to  be  true,  entitle  him  to  a 
Judgment;  and  this  certainly  he 
could  not  demand  unless  he  com- 
plained that  some  wrong  or  injury 
had  been  done  him,  or  that  some 
right  had  been  withheld."  Holman 
V.  CrisweU,  13  Tex.   88,  42. 
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of  damages.^  And  it  follows  that  there  can  be  no 
recovery  on  a  breach  not  assigned  by  plaintiff." 
Where  the  contract  is  in  the  alternative,  it  is  neces- 
sary to  assign  a  breach  of  both  alternatives.*" 
Where  there  is  not  an  entire  failure  to  state  a 
breach,  and  the  averment  is  simply  uncertain  and 
defective,  it  has  been  held  that  the  defect  can  be 
reached  only  by  special  demurrer  particularly  des- 
ignating the  specific  point  at  which  it  is  aimed.*^ 
A  failure  to  allege  a  breach  cannot  be  cured  by 
verdict;"^  but  if  the  statement  of  the  breach  is 
merely  defective,  such  defective  statement  will  be 
good  after  verdict.'^ 

[$  864]  (2)  Sufficiency  of  Allegation,  The  es- 
sential facts  constituting  the  breach  should  be  set 
forth  in  unequivocal  terms  ;**  and  the  l^reach  should 
be  assigned  with  such  certainty  and  particularity  as 
will  apprise  defendant  in  what  particular  he  has 
failed  to  perform.'*  A  mere  conclusion  of  the 
pleader  that  the  contract  has  been  broken  is  insuffi- 
cient.'* The  same  certainty  is  not  "required  in  as- 
signing the  breach  of  a  contract  as  in  setting  forth 
its  terms;  all  that  is  required  is  that  the  breach 
complained  of  be  substantially  set  forth.''  It  is  not 
necessary  that  the  breach  assigned  should  negative 
the  performance  of  defendant's  contract  in  every 
particular;  if  it  has  been  performed  in  part  it  is 
enough  to  aver  nonperformance  of  the  residue.**  j 

88.  Duryee  v.  Parker,  105  App. 
rMv.  442.  94  NTS  981:  Relyea  v. 
Drew,  1  Den.   <N.  T.)   B61:  Carter  v. 

'OUve,  (Tex.  Ov.  A.)   128  SW  478. 

89.  Buckl  V.  Seltz,  39  Fla.  SE,  11 
S   576. 

80.  Fisher  V.  Pearsons,  48  Cal. 
472.  Compare  Alberry  v.  Walby,  Str. 
229,  98  Reprint  489,  490  (holdlnK 
that  where  the  words  of  a  covenant 
are  In  the  disjunctive,  as  "to  pay 
or  cause  to  be  paid  to  them  or  any 
of    them,"    and    the  breach    assigned 


An  allegation  of  the  ^wiling  or  destroction  by  the 
covenantor  or  pifomisor  of  the  thing  to  be  conveyed 
or  delivered,  whereby  he  has  put  it  out  of  his  power 
to  perform,  is  a  sufficient  assignment  of  breach;" 
but  the  naked  averment  that  defendant  has  disabled 
himself  from  performing  his  contract  is  not  a  suffi- 
cient assignment  of  breach.  From  this  it  might  be 
inferred  that  defendant  did  not  perform;  but  alle- 
gations in  pleading  must  be  direct,  and  are  bad  if 
they  depend  on  mere  inference.^  In  an  action  on  a 
joint  and  several  contract,  the  assignment  of  a 
breach  by  only  one  of  the  defendants  is  insufficient.' 
In  assigpiing  a  breach  of  contract,  it_is  not  necessary 
to  allege  a  promise  which  the  law  implies ;  it  is  suffi- 
cient to  aver  that  the  duty  imposed  by  sueh  implied 
promise  was  not  performed.*  Where  it  is  alleged 
that  defendant  prevented  plaintiff  from  performing, 
it  is  not  necessary  to  allege  that  his  act  in  so  doing 
was  wrongful.* 

[i  865]  (3)  Manner  of  Asaigning  Bnach— (a) 
In  Qeneral  Terms.  At  common  law  it  ia  as  a  rule 
sufficient  to  assign  a  breach  in  the  words  of  the  con- 
tract either  negatively  or  affirmatively  as  the  case 
may  require,  or  in  words  which  are  coextensive  with 
the  import  and  effect  of  the  contract.  Inasmuch  as 
defendant  must  generally  know  in  what  respects  he 
has  or  has  not  performed  his  contract,  no  great 
particularity  ought  to  be  required,*  especially  where 


Is  that  defendant  "did  not  pay  them.' 
an  objection  that  the  breach  ou^ht 
to  have  been  so  large  as  to  exclude 
both  ways  by  either  of  which  the 
act  might  be  done  cannot  be  sus- 
tained, because  he  who  causes  pay- 
ment pays,  and  that  If  defendant 
has  paid  the  money  to  one  of  the 
plalntlfTs  he  may  plead  it  In  his 
discharge  y. 

91.  Bliss  V.  Sneath,  103  Cal.  48, 
36  P  1029;   Grant  v.  Sheerln,  84  Cal. 

197,  23  P  1094. 

MaeaBSltr  of  meolal  d«niin*r  nn- 
•rall7  see  Pleading   [31   Cyc   311]. 

9a.  Watt  V.  Sheppard,  2  Ala.  425; 
Grant  v.  Sheerln,  84  Cal.  197,  23  P 
1094;  Morgan  v.  Menzles,  60  Cal. 
841;   Brlchhead   v.   Archbishop,    Hob. 

198,  80  Reprint  344;  Slcklemore  v. 
Thlstleton,  6  M.  &  S.  9,  105  Reprint 
1146;  /Lunn  v.  Payne.  6  Taunt.  140, 
1   ECL.  B45,   128   Reprint   986. 

Alder  by  vexftlet  gtam^Slj  see 
Pleading  [31  Cyc  763]. 

93.  Thomas  v.  Roosa,  7  Johns. 
(N.  Y.)  461  (holding  that  where  a 
note  payable  in  chattels  was  declared 
on  as  under  the  statute,  and  the 
declaration  assigned  as  a  breach  that 
defendant  did  not  pay  the  money 
mentioned  in  the  note,  the  reference 
to  the  statute  might  be  rejected  after 
verdict  as  surplusage,  and  that  the 
defective  assignment  of  the  breach 
was  cured  by  verdict);  Welgley  v. 
Weir.  7  Serg.  &  R.  (Pa.)  309;  Horrel 
V.  McAlexander,  3  Rand.  (24  Va.) 
94;  Knight  v.  Keech,  4  Mod.  188,  87 
Reprint  341.  '  - 

[a]  The  rMMOB  for  tills  mle  Is 
that  the  court  will  Intend  that  some 
particular  breach  was  given  In  evi- 
dence to  the  Jury,  for  otherwise 
plaintiff  could  not  have  recovered  a 
verdict.  Knight  v.  Keech,  4  Mod.  188, 
87  Reprint  341;  Anonymous,  Skin. 
343.  90  Reprint   153. 

94.  Ala. — Lamble  V.  SIoss  Iron, 
etc.,  Co.,  118  Ala.  427,  24  S  108  (hold- 


ing that  where  a  master  agreed  to 
furnish  servants  tools  at  cost,  an 
averment  that  he  charged  a  sum  In 
excess  of  the  cost  price  does  not 
show  a  breach  without  an  averment 
that  the  servants  paid  the  excess). 

Cal. — ^Peo.  V.  Central  Pac.  R.  Co., 
76  Cal.  29,  18  P  90;  Moore  v.  Beese. 
30  Cal.  670;  Pettit  v.  Forsyth.  IB 
Cal.  A.  149,  lis  P  892;  Hoffmann  v. 
Osbom,  15  Cal.  A.  126,  113  P  706; 
Redpath  v.  Evening  Express  Co.,  4 
Cal.  A.   361.  88  P   287. 

Fla. — Milligan  v.  Keyser,  52  Fla. 
831,    42    S    367. 

Ind. — Johnston  Harvester  Co.  v. 
Hartley,    81    Ind.    406. 

Ky. — Pollard  v.  Taylor,  1  Bibb  466. 

Mont. — Smith  v.  Biillnga  Sugar  Co., 
37  Mont  128.  94  P  839,  16  LRANS 
837 

N.  T. — Baby  Show  Exhibition  Co. 
v.  Crowell  Pub.  Co.,  174  App.  Dlv. 
368,    161    NTS    206. 

Tex. — Boettler  v.  Tendlck.  78  Tex. 
488,    11   SW  497.    5   LRA   270. 

Ont. — Scott  V.  McCabe,  31  V.  C.  Q. 
B.  220. 

96.  Woodward  Iron  Co.  v.  Frailer, 
190  Ala.  306.  307,  67  S  430  [clt  Cyc]; 
Hart  V.  Bludworth,  49  Ala.  218;  Peo. 
V.  Central  Pac.  R.  Co.,  76  Cal.  29.  18 
P  90;  Deerlng  v.  Johnson,  86  Minn. 
172,  90  NW  863;  Bannister  v. 
Victoria  Coal,  etc.,  Co.,  63  W.  Va. 
502.  61  SE  338  (holding  that  a  dec- 
laration on  a  contract  for  minlne 
coal,  alleging  that  defendant  would 
not  permit  plaintiff  to  go  on  with 
the  work  and  performance  of  the 
contract,  but  so  conducted  itself  as 
to  stop  plaintiff  from  doing  the 
work,  and  compelled  nlalntifT  to  cease 
work  and  leave  the  premises,  Is 
Insufnclent). 

[a]  A.  complatat  Is  snSctratly 
deflaite  which  sets  out  the.  alleged 
breach  of  contract  with  such  par- 
ticularity as  to  enable  defendant  to 
answer  the  charge  and  intelligently 
prepare  hi^  defense,  so  as  not  to  be 
surprised  by  the  Issues  at  trial. 
Sistare  v.  People's  Supply  Co.,  87 
S.   C.   171,    69   SB   152. 

98.  Alabama  Jail,  etc.,  Co.  v. 
Marion  County,  146  Ala.  684,  40  S 
lOO;  Hearn  V.  Gower,  1  Ga.  A.  265, 
B7   SE   916. 

97.  East  Tennessee,  etc.,  R.  C^.  v. 
Staub,  7  Lea  (Tenn.)   397;  Michle  v. 


Governor,   4  Humphr.   (Tenn.)   486. 
~  '    Xt    is    auBolMit    (1)    If    the 
used,  either  in  their  expressed 


(aj 
words 


intent  or  by  necessary  implication, 
show  that  a  breach  has  been  commit- 
ted. Stone  v.  Wendover,  2  Mo.  A. 
247.  (2)  A  breach  may  be  clearly 
stated,  although  the  word  "breach" 
Is  not  used.  Plckard  v.  Wm.  J. 
Bums'  Detective  Agency,  (Mo.  A) 
187   SW  614. 

[b]  AsslffBlaff  br— eh  tr  war  of 
TMltaL— An  assignment  of  a  breach 
commencing  "whereas,"  and  continu- 
ing by  way  of  recital  to  the  end 
without  any  direct  averment,  is  in- 
sufflcient;  and  such  error  Is  fiital  on 
general  demurrer.  Syme  v.  Grlffln,  4 
Hen.  &  M.    (14  Va.)   277. 

98.  Montgomery  Mfg,  Co.  v. 
Thomas,  20  Ala.  478;  Dale  v.  Roose- 
velt   9   Cow.    (N.   T.)    807. 

99,  Hopkins  v.  Toung,  11  Mass. 
302;  Teat's  Case.  Cro.  Ells.  7,  78  Re- 
print 278;  Orttnth  v.  Goodhand,  T. 
Raym.  464,  tS  Reprint  242. 

1.  Murdock  ▼.  Caldwell,  10  Allen 
(Mass.)  299.  Compare  C9iambers  v. 
Robbins,  28  Conn.  644  (holding  that 
where  defendant  promised  on  the 
settlement  of  a  suit  i>endlnK  between 
him  and  plaintiff  to  cause  an  entry 
of  the  discontinuance  of  the  case  to 
be  made  on  the  docket  to  al)stain 
from  any  further  proceedings  in  the 
suit,  and  to  pay  plaintiff  the  costs 
in  a  certain  sum,  and  the  declajratlon 
alleged  that  defendant  had  never 
caused  the  entry  to  be  made,  and  had 
never  paid  the  costs,  but  had  after- 
ward taken  judgment  in  the  sulL  the 
latter  breach  was  well  assigned, 
since  it  was  alleged  not  only  that 
he  had  not  done  what  he  had  prom- 
ised, but  had  done  that  which  was 
wholly  inconsistent  with  and  ren- 
dered impracticable  the  performance 
of  his  promise). 

3.  Lawrence  v.  Kidder,  10  Barb. 
(N.    Y.)    641. 

3.  White  v.  Snell,  9  Pick.  (Mass.) 
16. 

4,  Smith  v.  Davis,  160  AUi.  106. 
43   S   729. 

6.  U.  S. — Wilcox  v.  Cohn,  29  F. 
Cas.   No.   17,640,   5   Blatchf.   346. 

Ala. — ^Plke  County  v.  Hanchey,  119 
Ala.    36,   24   S   751, 

Ark.-— Green  v.  Thornton,  7  Ark. 
388 

Cal. — Polrier  v.  Gravel,  88  Cal.  7J. 
26  P  962. 

Conn. — ^Wlggin  v.  Federal  Stock, 
etc..  Co..  77  Conn.  507,  69  A  607;  Wll- 
for4  V.   Rose,   2   Root   14. 


For 


i>  davslopmsata  and  ohaiifs*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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an  enomeration  of  pArtieulars  would  lead  to  great 
prolixity  in  pleadiag  a  breach.'  In  aasigning  the 
breach,  it  is  not  neceesaiy  to  use  the  precise  terms 
of  the  agreement  sued  on;  it  is  sufficient  to  state 
the  intention  of  the  parties, 'as  it  may  be  collected 
from  the  instroment  itself.'  In  other  words,  it  is 
sufScient  on  general  demurrer  that  the  breach  as- 
signed be  in  words  which  contain  the  sense  and 
substance  or  legal  import,  although  they  are  not 
in  the  lang^nage  of  the  contract.'  Where  the  breach 
alleged  lies  in  the  absolute  refusal  of  defendant  to 
permit  plaintiff  to  perform,  plaintiff  need  not  set 
up  the  terms  of  the  contract  as  to  the  time  and 
manner  of  performance }'  and  where  plaintiff  al- 
leges that  defendant  repudiated  the  contract  in  toto, 
and  refused  to  be  bound,  or  to  perform,  he  need  not 
allege  particular  acts  or  omissions  of  defendant 
claimed  to  constitute  violations  of  the  contract."* 

Entire  or  partial  hreach.  An  allegation  of  de- 
faults in  successive  installments  under  a  contract 
as  they  became  due  does  not  constitute  an  allegation 
of  an  entire  breach  of  the  contract  allowing  the 
recovery  of  prospective  damages.*^ 

[i  866]  (b)  OaMs  Saqairing  Oreater  FarUca- 
larity.  Although  it  is  well  settled  that  in  many 
cases  the  breach  may  be  assigned  in  general  terms, 
there  is  another  class  of  cases  to  which  a  different 
rule  applies.  Where  the  terms  of  the  contract  leave 
its  meaning  ambiguous,  the  rule  does  not  apply,  for 
if  the  breach  were  assigned  generally,  without 
proper  introductory  matter  and  corresponding  aver- 
ments, the  court  might  not  know  what  judgment  to 
render.^'  The  law  requires  that  both  in  setting  out 
the  agreement  and  in  assigning  the  breach  enough 
must  be  placed  on  the  record  to  show  that  the  con- 
tract has  been  broken,  and  that  plaintiff  has  a  cause 
of  action."  It  should  also  be  observed  that  more 
particularity  is  required  in  assigning  the  breach 


where  the  matter  rests  peculiarly  in  the  knowledge 
of  the  party  pleading.'^  Where  a  breach  of  war- 
ranty is  pleaded  as  a  cause  of  action  or  defense, 
the  character  and  extent  of  the  warranty  and  the 
nature  of  the  breach  must  be  alleged."  Where  it 
is  sought  to  recover  a  penalty  stipulated  in  the 
contract,  it  has  been  held  that  the  breach  must  be 
specifically  assigned.^' 

[4  867]  (c)  In  OoTemant.  In  an  action  of 
covenant,  it  is  necessary  that  the  declaration  allege 
with  .certainty  a  breach  of  the  covenant  declared 
on.  Generally  speaking,  however,  a  breach  may  be 
assigned  in  the  words  of  the  instrument,  if  such- 
general  assignment  necessarily  amounts  to  a 
breach.^' 

[i  868]  (1)  Aaaignment  of  Ssveral  BreacliM. 
In  assumpsit  as  well  as  in  covenant  plaintiff  may 
assign  as  many  breaches  as  he  thinks  proper,  at 
least  where  he  does  not  declare  on  a  promise  to 
pay  a  penal  sum.*'  Distinct  breaches  of  separate 
covenants  or  promises  may  be  assigned  in  the  same 
count,  and  the  count  will  be  good  if  any  one  of  them 
is  well  assig^ned."  And  if ,  in  a  count  setting  forth 
several  covenants  or  promises  of  defendant,  the 
breach  of  one  is  properly  assigned,  that  is  sufficient 
to  support  the  count  as  against  a  demurrer.^  In 
such  case  the  correct  practice  is  to  demur  to  the 
breaches  severally,  or  to  such  only  as  are  defective,^ 
and  to  plead  to  such  as  are  good.^  The  pleader, 
however,  must  not  assign  two  or  more  breaches  of 
the  same  covenant  or  promise  in  a  jingle  count, 
because  that  would  be  objectionable  for  duplicity.^ 
And  at  common  law,  if  several  breaches  are  as- 
signed, some  of  which  are  defective,  and  a  general' 
verdict  is  given,  the  judgment  should  be  arrested 
on  motion  or  reversed  on  writ  of  error,  for  the 
jury  may  have  assessed  damages  oq  the  ill-assigned 


Del. — Randel  v.  Chesapeake,  eta. 
Canal   Co..  1  Del.  161. 

Ga. — Murphy  v.  Lawrence,  2  Oa. 
257. 

Ind.-T-Jordan  t.  Blackmore,  20  Ind. 
41>:  Van  Neat  v.  Kellum,  15  Ind. 
2«4-  Crafton  v.  Carmlchael,  29  Ind. 
A.    220.    64    NB    627! 

Iowa. — Jones  County  v.  Sales,  25 
Iowa    25. 

Kan. — 'Westbrook  t.  Schmaus,  61 
Kan.    568.   28    P  892. 

Ky. — ^Moxlar  v.  Mozley,  2  Mate. 
S09;  Hord  v.  Trimble,  2  A.  K.  Marsh. 
652;  Breckenridge  v.  Lee,  2  Bibb 
329. 

Md. — ^Burgess  v.  Lloyd,  7  Md.  178; 
KarthAUs  v.  Owlngs,  2  Gill  &  J.  430. 

Mass. — Sherlag  v.  Kelly,  200  Mass. 
282.  86  NB  293,  128  AmSR  414,  19 
LRANS  633;  McOregory  v.  Prescott, 
5  Cash.  67. 

Minn. — GUfolI  v.  ■WTestem  Mfg.  Co., 
108    Minn.    193,    121    NW    904. 

K.  H. — Smith  V.  Boston,  etc.,  R. 
Co.,  26  N.  H.  468;  Flak  v.  Hicks,  21 
N.   H.    636. 

N.  T.^ — Glover  v.  Tuck,  1  Hill  66. 
See  "Ward  v.  Hotcan,  11  Daly  227,  11 
AbbNCaa  478  (holding  that  In  an  ac- 
tion for  breach  of  an  agreement  to 
do  a  certain  act  It  Is  sufficient  to  al- 
lege that  defendant  has  failed,  neg- 
lected, and  refused  (o  do  the  act 
specified). 

Pa. — Bender  v.  Fromberger,  4  Dall. 
436,    1    L.    ed.   898. 

Eng. — Falmouth  v.  Thomas,  2  L. 
J.  Exch.  67-  Harris  v.  Mantle,  8  T. 
R.  307,  100  Reprint  591;  Simmons  v. 
Langhome,  2  Wils.  C.  P.  11,  95  Re- 
print   669.  ' 

[a]  WlMT*.  ao  onaa^loit  of  law  Is 
lATonrad,  an  assignment  of  a  breach 
in  the  words  of  the  contract  Is  good 
pleading.  Seebaas  v.  Mut.  Reserve 
Fund  L.  Assoc,  82  Fed.  792. 

a.  Smith  V.  Boston,  etc.,  R.  Co., 
26  N.  H.  468. 


7.  U.  S. — ^Day  v.  Chlsm,  10  "Wheat, 
449,    6   L.   ed.    868. 

Ala. — Montgomery     Mfg.      Co.      v. 

Thomas,  20  Ala.  472;  Watt  v.  Shep- 
pard,    2   Ala.    426. 

Ky.— Hord  y.  Trimble,  2  A.  K. 
Marsh.    632. 

N.  Y.— Sohenck  v.  Naylor,  9  N.  T. 
Super.  676;  Potter  v.  Bacon,  2  Wend. 
588. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
V.  Staub,  7  Lea  397;  Michie  v.  Gov- 
ernor,  4   Humphr.  446. 

Xa.. — Buster  v.  Wallace,  4  Hem.  * 
M.  (14  Va)  82. 

Bng. — Thomicroft  ▼.  Barns.  10 
Mod.  149,  88  Reprint  669;  Smith  v. 
Sharp,    6    Mod.    188,    87    Reprint    665. 

8.  Fletcher  v.  Peck,  6  Cranch  (U. 
S.)  87,  3  L.  ed.  162;  Wilcox  v.  Cohn, 
29  F.  Cas.  No.  17,640.  5  Blatchf  346; 
Calvert  v.  Marlow,  18  Ala.  67;  Mox- 
ley  V.  Moxley,  2  Mete.  (Ky.)  309; 
Herd  v.  Trimble,  3  A.  K.  Marsh. 
(Ky.)    632. 

9.  Gibson  v.  Weldon,  82  Vt.  176, 
72    A   909 

10.  Baby  Show  Exhibition  Co.  v. 
Crowell  Pub.  Co.,  174  App.  Div.  368, 
161    NYS   205. 

11.  Hubbard  v.  Haley,  96  Wis. 
S78.    71   NW   1086. 

IS.  Worthington  v.  McDonald.  4 
Ind.   488. 

13.  Ala. — Montgomery  Mfg.  Co.  v. 
Thomas,  20  Ala.  472;  Watts  v.  Shep- 
pard.    2  Ala.    425. 

Ark. — Green  v.  Thornton,  7  Ark. 
383 

Del. — Randel  v.  (Chesapeake,  etc., 
Ctenal  Co.,   1   Del.  161. 

Ky. — Hord  v.  Trimble,  8  A.  K. 
Marsh.  532;  Breckenridge  v.  Lee,  3 
Bibb   329. 

N.  T. — Lynch  v.  Murray.  21  HowPr 
154. 

14b  Randel  v.  Chesapeake,  etc.. 
Canal  Co.,  1  Del.  161.    See  Pleading. 


IB.  Barber  Asphalt  Pav.  Co.  v. 
Indianapolis,  52  Ind.  (A.  687, 101  NE  SL 

la  "WhUehlll  V.  Shlckle,  43  Mo. 
687. 

17.  See  (Covenant..  Action  of  [11 
C^c  1080J. 

18.  Smith  V.  Boston,  etc.,  R.  <%., 
36  N.  H.  468. 

IS.  U.  S.— Wilcox  V.  Ctohn.  29  F. 
CSM.  No.  17.640.  6  Blatchf.  346. 

Ala. — Nave  v.  Berry,  22  Ala.  882. 

Conn. — Chambers  v.  Robbtns,  28 
Conn.  644. 

Ind. — Sheets  v.  Longlois,  69  Ind. 
491:  Richardson  v.  State,  55  Ind.  381: 
Smiley  v.  Deweese,  1  Ind.  A.  211,  27 
NE  606. 

Mo. — Pryor  v.  Kansas  City,  162  Mo. 
136,  64  SW  499;  Rissler  v.  American 
Cent.  Ins.  Co..  160  Mo.  366,  51  SW 
756. 

N.  H. — Smith  v.  Boston,  etc.,  R. 
Co.,  36  N.  H.  458. 

N.  Y.— Brown  v.  Stebbins,  4  Hill 
164. 

Oh. — ^Bowman  v.  Fuher.  11  Oh.  Cir. 
Ct.  281,  6  Oh.  Ctr.  Dec.  218. 

Wis. — Flsk  v.  Tank,  12  Wis.  276,  78 
AmD  727. 

Eng. — Legh  v.  Hewttt,  4  Bast  154. 
102  Reprint  789.  16  BRC  808. 

20.  CHiambers  v.  Robbins,  28  Conn. 
644;  Jurnlck  v.  Manhattan  Optical 
Co.,  66  N.  J.  L.  380,  49  A  681;  Brown 
V.  Stebbins,  4  Hill  (N.  Y.)  lfe4;  Peo. 
v.  Russell,  4  Wend.  (N.  Y.)  670. 

ai.  Watt  V.  Sheppard,  2  Ala.  426: 
McCoy  V.  Hill,  2  Lltt.  (Ky.)  872; 
Brown  v.  Stebbins,  4  Hill  (N.  T.) 
154:  Orton  v.  Butler.  5  B.  &  Aid.  652, 
7  ECL  856,  106  Reprint  1329;  Pow- 
dick  V.  Lyon,  11  East  566.  103  Re- 
print 1128:  Samuel  v.  Judln,  6  East 
333,  102  Reprint  1814:  Duffleld  v. 
Scott,  2  T.  R.  374.  100  Reprint  828.     „ 

aa.     Brown  V.  Stebbins,  4  Hill  (JfP 
Y.)  164.  *^ 

33.    Nave   V.    Berry,    22    Ala.    282; 
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breaches.**  Where  a  contract  contains  various  sub- 
stantive and  independent  stipulations  and  there  is 
a  breach  of  more  than  one  of  them,  distinct  causes 
of  action  arise  which  should  be  pleaded  separately.*" 

[i  869]  (5)  Allegation  of  Nonpaym«nt— (a)  In 
Actions  for  Beoovery  of  Mmwy.  In  an  action  on  a 
contract  to  pay  money,  it  should  appear  from  the 
declaration,  complaint,  or  petition  that  the  sum  de- 
manded remains  unpaid.**  The  mere  statement  that 
defendant  is  indebted  to  plaintiff  is  subatantially 
the  conclusion  to  be  found  by  the  jury  at  the  end 
of  the  investigation.**  It  is  not  sufficient  to  allege 
merely  that  the  whole  amount  is  now  due,  but 
plaintiff  must  allege  that  defendant  has  not  paid 
it,**  Whether  the  action  be  assumpsit  or  debt, 
plaintiff  must  not  only  allege  the  nonpayment  of 
the  debt,  but  he  must  also  make  this  allegation 
general,  and  not  confine  it  to  the  time  when  the 
debt  became  due.**  And  the  allegation  must  be  ex- 
tended to  every  person  who  had  a  right  to  receive 
payment,  either  at  the  time  the  debt  fell  due  or  at 
any  subsequent  time  prior  to  the  commencement  of 
the  action.**  If  there  are  two  obligees,  th6  averment 
must  be  of  nonpayment  to  either  of  them.**-  If  two 
obligors  execute  a  bond  and  only  one  is  sued,  the 
declaration  must  negative  payment  by  either.'*  But 
it  is  generally  sufficient  to  allege  that  defendant,  al- 
though often  requested  by  plaintiff  to  pay,  has 
failed,  neglected,  and  refused  to  pay  the  money  al- 
leged to  be  due  or  any  part  thereof.**  An  assign- 
ment that  a  £um  less  than  the  amount  sued  for  is 
due  and  unpaid  is  not  objectionable  on  that  ac<tount. 
It  merely  limits  the  damages  recoverable  to  the 
amount  assigned  in  the  breach.** 

[(  870]     (b)    In  Actions  for  Damages.    In  an 


action  for  breach  of  a  contract  to  do  something 
other  than  to  pay  money,  it  is  not  necessary  to  al- 
lege that  the  damages  claimed  are  due  and  unpaid, 
for  the  damages  in  such  case  are  not  the  primary 
object  of  the  contract,  but  merely  an  incident  of 
its  breach,  and  the  object  of  the  action  is  to  re- 
cover these  very  damages  when  they  shall  have  been 
ascertained  by  the  jury.  In  such  eases  the  breach 
allied  is  not  a  failure  to  pay,  but  a  failure  to  do 
something  else  for  which  the  damages  are  not 
liquidated.*"  So  where  the  contract  is  to  do,  or  to 
refrain  from  doing,  a  certain  act,  or  in  esse  of 
breach  to  pay  a  certain  sum  as  damages,  it  is  not 
necessary  to  aver  that  the  stipulated  damages  re- 
main unpaid.**  If  a  note  is  payable  in  merchandise 
it  is  not  necessary  to  allege  failure  to  deliver  the 
merchandise;  the  usual  allegation  of  nonpayment  is 
sufficient.*" 

[i  871]  8.  Pleas  and  Answers— a.  In  Oenoral 
The  rules  governing  defendant 's  pleadings  in  actions 
on  contracts  are  those  applicable  to  civil  actions 
generally,**  subject  to  the  restrictions  imposed  by 
the  particular  form  of  action  in  which  the  issues 
are  presented.**  For  example,  a  plea  of  "never 
indebted"  and  "never  promised"  is  bad  when 
addressed  to  an  instrument  under  seal  for  the  pay- 
ment of  money,"  and  "not  guilty"  or  "never  in- 
debted" are  not  good  pleas  in  an  action  on  an  ex- 
press contract.^ 

Under  the  codes,  a  denial  of  the  ultimate  facts 
stated  in  the  complaint  is  sufficient  without  a  denial 
of  evidentiary  matters  pleaded.**  In  some  jurisdic- 
tions, in  actions  other  than  on  bills  and  notes,  it  is 
sufBcient  for  defendant  to  plead  that  he  did  not 
promise  as  alleged.**    An  answer  must  either  deny 


Sibley  V.  Barclur,  14  Ala.  A.  42>.  70 
S  201,  lOS  Iclt  Cyc]. 

S^  Wilson  V.  Bowens,  I  T.  B.. 
Hon.   (Ky.)  86. 

SB.  Oh  Chow  V.  Hallett,  18  F.  Cas. 
No.  10.489,  2  Sawy.  269. 

ae.  Cal. — ^Kraner  t.  Halsey,  82 
Cal.  209,  22  P  1187;  Richards  v.  Trav- 
elers' Ins.  Co..  80  Cal.  606.  32  P  939; 
Doyle  V.  Phoenix  Ins.  Co.,  44  Cal.  264; 
Davanay  v.  'Eggenbotl.  43  'Cal.  396; 
Martin  v.  Qulnn,  37  Cal.  66;  Frlsch 
V.  Cftlor,  21  Cal.  71. 

Ind. — ^Brlckey  v.  -Irwln,  122  Ind.  61, 
23  NB  694;  Schrelber  y.  Butler,  84 
Ind.  676:  wheeler,  etc.,  ittg.  Co.  v. 
Worrall,  80  Ind.  297;  Rlgrert  v.  In- 
dtana  Asbury  Univ..  63  Ind.  326; 
Stafford  v.  Davidson,  47  Ind.  319; 
Kent  V.  Cantrall,  44  Ind.  462:  Ho- 
worth  V.  Scarce,  29  Ind.  278;  Michael 
V.  Thomas,  27  Ind.  601;  Pace  v. 
Orove,  26  Ind.  26;  I<awson  v.  Sherra, 
21  Ind.  363;  Love  v.  Kid  well,  4 
Blackf.  668;  Jaqua  v.  Shewalter,  10 
Ind.  A.  234.   36  SS  173.   37   NE   1073. 

Iowa. — Harrod  v.  Wineman,  146 
Iowa  718,  126  NW  812:  Conn  v.  Mil- 
liken,  146  Iowa  700.  126  NW  801. 

Ky. — Slusher  v.  Jones,  16  KyL  676. 

Mont. — ^Hershfleld  v.  Aiken,  3  Mont 
442. 

N.  T. — Smith  V.  State  Bank,  61 
Misc.  647,  114  NTS  66. 

Tex.— Carter  v.  Olive.  (Clv.  A.)  128 
8W  478. 

Utah.— Vogel  v.  Walker,  8  Utah 
227.  2  P  210. 

Vt.— Hathaway  v.  Sabin,  63  Vt. 
627,  22  A  633. 

[a]  Arrest  of  iwSgmatAr—VtiAer 
Trite.  Act  ||  1,  9.  requiring  a  com- 
plaint merely  to  make  a  plain  and 
concise  statement  of  the  material 
facts  requisite  to  show  plaintiff  en- 
titled to  the  relief  demanded.  In  an 
action  on  an  implied  contract  to  pay 
for  services  judgrment  will  not  be 
arrested  because  the  complaint  fails 
to  allege  that  the  debt  remained  un- 
paid   at    the    commencement    of    the 


action.  Morehouse  v.  Throckmorton, 
72  Conn.  449.  44  A  747. 

ST.  Cal. — Roberts  v.  Treadwell,  60 
Cal.  620:  Doyle  v.  Phnnix  Ins.  Co., 
44  Cal.  264;  Priseh  v.  Caler,  21  Cal. 
71. 

Mont — ^Herahfield  v.  Aiken,  3  Mont 
442. 

N.  J. — Taylor  v.  New  Jersey  Title 
Guarantee,  eto.,  Co.,  70  N.  J.  Li.  24, 
66  A  162. 

N.  T. — Seeley  v.  BhiKeU,  17  Barb. 
630;  Lienan  v.  Lincoln,  9  N.  T.  Super. 
670;  Drake  v.  Cockroft,  4  B.  D. 
Smith  34;  Levy  v.  Bend,  1  K.  D. 
Smith  169. 

Or. — Bowen  v.  .Bmmeraon,  3  Or. 
462. 

8&  Richards  v.  Lake  View  Land 
Co.,  116  Cal.  642.  47  P  683;  Scroufe 
V.  Clay,  71  Cal.  123,  11  P  882;  Roberts 
V.  Treadwell,  60  Cal.  620. 

as.  Hurley  v.  Ryan,  119  Cal.  71. 
61  P  20;  DouKlass  v.  Central  Land 
Co..  12  W.  Va.  602. 

aa  Douglass  V.  Central  Land  Co., 
12  W.  Va.  602. 

[a]  Thiw,  (1)  In  an  action  on  a 
bond  which  has  been  assigned,  it 
must  be  alleged  that  the  debt  has  not 
been  paid  to  either  the  obligee  or  to 
his  assignee.  Braxton  v.  Lipscomb, 
2  Munf.  (16  Va.)  282.  (2)  So  in  an 
action  by  a  surviving  executor  for  a 
debt  due  testator,  the  declaration 
must  aver  nonpayment  to  either  tes- 
tator, his  deceased  executor,  or  the 
surviving  executor.  Buckner  v. 
BlairK  2  Munf.    (16  Va.)    336. 

31.  Strange  v.  Floyd,  9  Gratt  (60 
Va.)    474. 

[a]  In  an  aotioa  by  a  anrvlvlar 
partner,  plaintiff  must  allege  nonpay- 
ment to  the  two  partners  during  the 
life  of  the  deceased  partner  as  well 
as  nonpayment  to  the  survivor. 
Nicholson  v.  Dixon,  5  Munf.  (19  Va.) 
198 

as.  Hill  V.  Harvey,  2  Munf.  (16 
Va.)   626. 

33,     Poirier  v.   Gravel,   88   Cal.   79. 


26  P  962;  O'Hanlon  v.  Denvlr,  81  Cat 
60.  22  P  407<  16  AmSR  19;  Preston  v. 
Central  California  Water,  etc..  Co..  11 
Cal.  A.  190,  104  P  462;  HigeH  v.  In- 
diana Asbury  Unlv*  63  Ind.  326; 
State  Univ.  v.  Detroit  Young  Men's 
Soc.  12  Mich.  138. 

34.  Dale  V.  Roosevelt,  9  C6w.  (N. 
Y.)  307. 

38.  Switow  v.  Dustman,  183  Ind. 
626,  109  NB  746;  Schreiber  v.  Butler. 
84  Ind.  676;  Kent  v.  Cantrall,  44  Ind. 
462:  Vloe  V.  Brown,  22  Ind.  A.  346. 
63  NB  776;  Riley  v.  Walker.  6  Ind. 
A.  622,  34  NB  100;  Harrod  v.  Wine- 
man,  146  Iowa  718,  126  NW  812. 

35.  Frans  v.  Bieler,   126  Cal.   176. 

66  P  249,   58  P  466. 

37.  Henry  v.  Ghunble,  Minor  (Ala.) 
16;  Rockwell  v.  Rockwell,  4  Hill 
(N.  T.)  164.  But  see  Hamilton  v. 
Battle,  Dall.  (Tex.)  673  (holding  that 
in  actions  on  bonds'  and  notes  pay- 
able in  specific  articles,  it  is  essen- 
tial, in  order  to  convert  them  into 
money  demands,  to  allege  the  failure 
of  defendant  to  perform  the  contract 
by  delivering  the  specific  property 
and  plalntifTs  right  to  recover  money 
consequent  on  that  failure). ' 

38.  See  Pleading  [31  C^yc  1261 
•vSoImaoy  axid  mannw  of  ;  ~ 

••t-oC,  eonatarelaim,  at  era 
plalBt  see  Pleading  [31  C:yc  221]. 

TeilflDattoa  of  |IM»  see  Pleading 
[31  C^c  626]. 

39.  Kattera  pewiWar  'to  apeoUe 
forms  of  aetloa  see  Assumpsit  Ac- 
tion of  11  64-71;  Covenant,  Action 
of  [11  Cyc  lOSl];  Debt  AcUon  of  [IJ 
Cyc  417];  and  other  special  titles. 

40.  Junkins  v.  Sullivan.  110  Md. 
639.  73  A  264. 

41.  Thomas  v.  Walden,  67  Fla 
234,  48  S  746;  BuckivV.  Seits,  39  Fla 
56,  21  S  676;  Bucki  v.  McKinnon.  3T 
Fla.  391,  20  S  640. 

4a.  Sherman  v.  Sweeny,  29  Wash. 
321,  69  P  1117. 

43.     Messer  v.   Dekle,   63  Fla.   228, 

67  S  607. 


For  later  oases,  dwvelopaenta  and  oluuiraa  in  the  law  see  cumulative  Annotations,  same  title,  i>age  and  note  number. 
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or  eonfesa  and  avoid  the  complaint.^  So  where 
plaintiff  sets  out  a  written  contract  in  full  in  his 
pleading,  defendant  must  either  admit  or  deny  that 
the  eontract  was  that  entered  into  between  the 
parties."  Defenses  which  may  be  proved  under  the 
general  denial  cannot  be  set  up  as  new  matter.^ 
Under  a  code  provision  permitting  the  declaration 
of  iiteonsigtent  defenses,  it  has  been  held  that,  in 
connection  with  a  plea  of  performance  of  the  con- 
tract sued  on,  defendant  may  set  up  a  contract 
different  in  terms  from  the  contract  set  out  in  the 
complaint  as  the  basis  of  a  further  defense  and 
counterclaim." 

Averment  of  concInaioiiB.  Denials  consisting  of 
mere  conclusions  of  law  are  insufficient.^  So  a 
denial  of  indebtedness  is  not  a  sufficient  answer 
where  plaintiff  charges  that  the  indebtedness  arose 
out  of  breaches  of  a  specific  contract,  but  the 
breaches  also  must  be  denied.**  An  averment  that 
plaintiffs  assented  to  a  cancellation  of  the  contract 
is  the  averment  of  a  mere  eoneluBion.°°  An  answer 
averring  that  importauat  parts  of  the  agreement  are 
omitted  and  clauses  inserted  which  were  not  con- 
tained in  the  contract  must  state  what  was  omitted 
or  what  interpolated."  Where  the  answer  sets  out 
in  full  the  contract  sued  on,  it  is  neither  necessary 
nor  proper  for  defendant  to  aver  that  the  contract 
is  entire  and  not  severable  in  order  to  take  advan- 
t^e  of  that  conclusion." 

Argomentative  denials.  At  common  law  an  argu- 
mentative denial  is  bad."    Any  plea  or  answer  set- 


ting up  new  matter  whieh  amounts  only  to  the  gen- 
eral issue  is  bad  as  an  argumentative  denial."*  A 
plea  setting  up  a  different  contract  from  the  one 
declared  on  is  bad  as  amounting  to  the  general  issue. 
It  is  an  argumentative,  instead  of  a  direct,  denial 
of  the  contract."  But  where  defendant  first  denies 
the  contract  alleged  by  plaintiff,  and  then  sets  up  a 
contract  materially  different,  a  substantial  issue  is 
raised."*  A  plea  which  merely  denies  that  any  such 
contract  as  that  alleged  in  the  declaration  was 
seriously  entered  into  by  the  parties,  and  alleges 
that  if  it  was  made  in  fact  it  was  not  intei^ded  to 
be  operative,  is  not  open  to  the  objection  of  being 
argumentative." 

Partial  defense  pleaded  u  oomplettf  defense. 
Where  a  partial  defense  to  an  action  on  a  contract 
is  pleaded  as  a  complete  defense,  the  pleading  is 
bad  on  demurrer."" 

Afldarits  of  defense.  In  those  jurisdictions  in 
which  defendant  is  required  to  file  an  affidavit  of 
defense,  the  form  and  sofflcieney  thereof  is  governed 
by  the  general  rules  applicable  to  such  pleadings."* 

[$  872]  b.  Oenerai  Issue  and  Goieral  Denial— 
(1)  General  Issae.  If  plaintiff  declares  in  as- 
sumpsit, defendant  may,  under  the  general  issue  of 
non  assumpsit,  show  that  no  sueh  contract  as  that 
declared  on  was  ever  made,""  for  if  plaintiff  mi»- 
describes  the  terms  or  mistakes  the  meaning  of  the 
contract  on  which  he  sues,  non  assumpsit  or  a  plea 
traversing  the  contract  is  the  proper  plea  to  let  in 
the  objection.**    And  it  has  been  held  that  defend- 


44.  AlTOrd  V.  Smith,  63  Ind.  58 
(boldlngr  that,  In  an  action  to  recover 
a  trotting  premium  won  by  Dlaintitrs 
horse,  an  answer  alleeinK  that  platn- 
tlft  entered  his  horse  In  the  race  with 
other  horses,  and  that  the  sole  con- 
sideration for  the  premiam  was 
money  claimed  to  have  been  won  on 
a  race  by  reason  of  plaintitTs  horse 
having  taken  second  place  therein.  Is 
demurrable). 

4B.  Borsttk  V.  Blauner.  9S  App. 
r>lv.  806,  87  NTS  8B1.  See  Railway 
Adv.  Co.  V.  Sire,  27  Misc.  6S7,  68 
NTS  204  (holding  that  an  answer 
admitting  the  execution  of  a  contract 
at  the  same  time  as  the  one  sued  on, 
but  denying  that  the  terms  were 
Identical  with  the  one  sued  on,  and 
alleging  that  the  two  were  supposed 
to  be  duplicates,  but  differed  in  ma- 
terial particulars,  sufllciently  states 
an  Issue  to  entitle  defendant  to  show 
wliat  was  the  real  contract  made). 

▼adflcatiim  of  Asntal  of  •zaentioii 
see  Pleading  [SI  Cyc  5291. 

46b     Flss  V.  Van   Schalck,    68  App. 
Div.   800,  71  NTS  S88.     See  generalbr 
Pleadtag   [81   Cyc  218]. 
islvuent 


J  to  gSBsnl  denial 
see  Pleading  [81  Cyc  168]. 

"~      Nichols,    86    Colo. 


Hart,    11    Cal.   A. 


47.  Conroy    v. 
473,   84  P  470. 

48.  Spraxue    v. 
782,  1C6  pToO. 

OoaelnaloiiB  of  tew  genenUly  see 
Pleading  [31  Cyc  49]. 

4S.     Bngler  v.  Bate.  19  Mo.  648. 

BO.  Harding  v.  Tork  KnitUng 
Mllla,  142  Fed.  228. 

Bl.  Denver,  etc.,  Constr.  Co.  v. 
Stout,   8  Colo.  61, -5  P  627. 

Sa.  Bentley  v.  Edwards,  126  Minn. 
179.  146  NW  847,  61  LRANS  264, 
AiinCasl916C  882. 

53.  See  Pleading  [31  Cyc  72], 
Vndsr  tlM  oodss  see  Pleading   [31 

Cyc  194]. 

54.  American  Button  Hole  Over- 
seaming  Sewing  Mach.  Co.  v.  Bur- 
lack.  35  W.  Va.  647,  14  SE319:  Suth- 
erland V.  Pratt,  11  M.  &  W.  296,  162 
Reprint  816. 

SB.  Kimball  v.  Boston,  etc.,  R. 
Co.,  56  Vt.  96;  Lyall  v.  Hlgglns,  4 
Q.  B.  628.  46  SCL.  628.  114  Reprint 
997;  Hayselden  v.  Staff.  5  A.  &  E. 
153,  31  ECL  662,  111  Reprint  1124; 
Morgan   v.    Pebrer.   3   Blng.   N.   Caa. 


467,  32  ECL  216.  182  Reprint  486. 
See  Prlddle  v.  Braun.  180  Ala.  556, 
61  S  69  (holding  that  a  plea  to  a 
count  for  breach  of  contract  was  de- 
murrable, where  it  merely  set  up  a 
new  contract  covering  part  of  the 
matters  under  which  breaches  were 
claimed,  and  did  not  plead  a  waiver 
of  such  breaches). 

86.  Havens  v.  American  F.  Ina. 
Co.,  11  Ind.  A.  816,  89  NE  40;  Becker 
V.  Sweetxer,  IS  Minn.  427. 

B7.     Rake  v.  Pope.  7  Ala.  161. 

B6.  Ala. — People's  Shoe  Co.  v. 
Skally,  71  S  719. 

Ind. — Everroad  v.  Schwartxkopf, 
123  Ind.  35,  23  NE  969:  Smith  v.  Lit- 
tle, 67  Ind.  649;  Alvord  v.  Essner,  45 
Ind.  156;  Conger  v.  Parker,  29  Ind. 
380;  E:mshwller  v.  Tyner,  21  Ind.  A. 
347.  52  NE  469,  69  AmSR  860. 

Ky. — ^Muldrow  v.  McCleland,  1 
Lltt.  1. 

Miss. — Tittle  V.  Bonner,  63  Miss. 
578;  Holcomb  v.  Mason,  85  Miss.  698. 

N.  T. — Thompson  v.  Halbert,  199 
N.  T.  329,  16  NE  676;  Ivy  Courts 
Realty  Co.  v.  Morton,  73  App.  DIv. 
386,  76  NTS  687. 

S.  C— Krog  V.  Rice,  28  S.  C.  la.  888. 

[a]  Wtasee  moru  tiun  one  bzeaah 
of  a  oontMMt  Is  WMtgneO,  a  plea  an- 
swerlng  but  a  single  breach  is  in- 
suffldent  as  a  plea  to  the  whole  ac- 
tion, although  It  may  be  suffldent 
as  to  the  breach  to  which  it  refers. 
Muldrow  V.  McCleUnd,  1  Lltt.  (Ky.)  1. 

Murtial      defenses      ganarally     see 


Pleading  [81  CJyc  1401. 

SS.  See  for  example  Lee  Lash  Co. 
V.  Northwestern  Cons.  Milling  Co., 
218  Fed.  910  (where,  in  an  action  on 
contract  for  the  display  of  adver- 
tisements, an  affidavit  was  held  suffl- 
cient  where  plaintiff's  statement  of 
claim  merely  alleged  the  value  of 
the  total  services,  the  total  credits, 
and  the  balance  due,  without  Item- 
Isation;  and  an  allegation  In  the  afn- 
davlt,  although  surplusage  under  one 
construction  of  the  statement  of 
claim,  was  held  of  value  because  the 
statement  was  ambiguous  and  open 
to  a  different  construction);  Cramp 
v.  Philadelphia  Constr.  Co.,  134  Fed. 
690  [rev  on  other  grounds  138  Fed. 
999,  71  CCA  253]  (holding  an  amdavit 
of  defense  insufficient,  as  admitting 
tacts  showing  that  the  original  con- 


tract between  the  parties  was  modi- 
fled  by  a  supplementary  agreement 
set  up  by  plaJntlff,  and  on  the  valid- 
ity of  which  his  right  of  recovery 
depended);  Slater  v.  Van  der  Hoogt, 
23  App.  (D.  C.)  417  (holding,  in  a 
suit  on  an  Instrument  which  pur- 
ports to  embody  the  entire  transac- 
tion and  contains  no  such  ambiguity 
as  would  warrant  the  introduction  of 
parol  evidence  under  any  established 
exception  to  the  rule  that  excludes 
such  evidence  In  explanation  or  con- 
tradiction of  the  terms  of  a  written 
instrument,  that  an  affidavit  of  de- 
fense is  insufficient  which  does  not 
deny  its  execution  but  seeks  to  ex- 
plain its  recitals):  Kinney  v.  Har- 
rison Mfg.,  etc.,  (JO..  22  Pa.  Super. 
601,  603  (holding,  in  an  action  on  a 
contract  alleged  to  be  contained  In 
certain  letters  set  out  in  plaintifTs 
statement,  that  an  afSdavit  of  de- 
fense is  sufficient  which  alleges  that 
material  parts  of  the  correspondence 
set  forth  in  plaintifTs  statement  were 
suppressed  therein,  and  that  no  con- 
tract was  ever  entered  into  between 
the  parties,  for  the  reason  that 
"plaintiff  failed  to  furnish  security 
as  required  by  the  defendant,  before 
it  would  enter  into  any  contract"); 
Schoenbaechler  v.  Land,  etc.,  Co.,  21 
Pa.  Super.  416  (holding,  in  an  action 
on  a  claim  based  on  a  promise  of  de- 
fendant  to  pay  in  the  event  of  a  sale 
'  of  certain  real  estate,  that  an  affi- 
davit of  defense  Is  sufficient  which 
alleges  that  the  property  In  ques- 
tion was  not  sold,  but  was  exchanged 
for  other  real  estate  which  defendant 
still  held,  and  that  the  time  for  the 
payment  under  the  contract  had  not 
yet  arrived). 

Heoessity  and  snlBoleaoy  of  mBU 
davit  of  defense  see  Pleading  [31  C^c 
231  et  seq]. 

60.  Washington,  etc.,  Steant 
Packet  Co.  v.  Sickles.  10  How. 
(U.  S.)  419,  13  L.  ed.  479:  William 
Wilklns  Co.  V.  Consolidated  Agricul- 
tural Chemical  Co..  27  Del.  428,  89  A 
6:  Mall,  etc.,  Co.  v.  Wood,  140  Mich. 
605.  103  NW  864. 

61.  Kemble  v.  Mills,  1  M.  &  Q. 
767.  39  BCL  1011,  138  Reprint  637; 
Nash  V.  Breeze,  11  M.  ft  W.  362,  162 
Reprint  839. 

[a]    BefendaBfs    Tsistoa    of    the 
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snt  may  show  that  another  and  different  t^reement 
was  actually  made,*"  althongh  this  has  been  dis- 
pnted.**  The  plea  of  non  assumpsit,  verified,  puts 
in  issue  the  execution  of  the  instrument  sued  on  to 
the  same  extent  that  the  plea  of  non  est  factum 
does  in  actions  of  covenant;**  but  by  statute  or  rule 
of  court  in  some  states,  if  defendant  pleads  the 
general  issue  without  denying  the  execution  of  the 
contract  under  oath,  he  must  be  considered  to  have 
admitted  its  execution  in  manner  and  form  as  al- 
leged." Under  a  plea  of  non  assumpsit  defendant 
may  prove  in  bar  not  only  that  no  promise  was  in 
fact  made,  but  any  matter  which  shows  that  plain- 
tiff had  no  cause  of  action  at  the  time  of  suit 
brought."*  So  under  the  general  issue  defendant 
may  show  that  the  instrument  was  delivered  con- 
ditionally,*' and  mental  incapacity  to  contract  may 
be  shown  under  a  plea  of  non  assumpsit."  How- 
ever, in  assumpsit  on  an  express  contract,  defendant 
may  not  prove,  under  a  general  plea  of  non  as- 
sumpsit, the  happening  of  a  condition  subsequent  in 
defeasance;**  and  a  plea  of  the  general  issue  raises 
no  issuable  defense  to  a  suit  brought  on  an  uncon- 
ditional written  contract." 

[$  873]  (2)  (General  Denial— (a)  AfBrmatlTe 
DefMiaes  Cannot  Be  Shown.  The  rule  is  that  a  gen- 
«ral  denial  in  an  answer  simply  puts  plaintiff  on 
proof  of  all  matters  necessary  to  make  out  his 
cause  of  action,  but  does  not  authorize  defendant 
to  prove  any  new  matter  constituting  an  afBrmative 
and 


defense.*^  Such  new  matter,  or  matter  in  confes- 
sion and  avoidance,  as  it  is  known'  at  common  law, 
must  be  specially  pleaded,  and  cannot  be  introduced 
in  evidence  under  a  mere  denial."  So  a  limitation 
of  the  time  to  sue  contained  in  a  contractual  stipula- 
tion must  be  specially  pleaded."  Where  there  is 
no  ambiguity  on  the  face  of  the  contract,  defendant, 
if  he  desires  to  assert  an  ambiguity,  must  indicate 
it  by  special  plea  and  allege  the  true  intent  of  the 
parties.  He  cannot  prove  it  under  a  general  denial.'* 
However,  evidence  corroborative  of  an  aflSrmative 
defense  need  not  be  pleaded.'^ 

[(  874]  (b)  Facts  Inconsistent  with  PlaintflT's 
Allegationa  Although  under  the  requirements  of 
the  code  practice  new  matter  must  be  pleaded,  and 
consequently  the  defenses  of  payment,  release,  ac- 
cord and  satisfaction,  arbitration,  and  many  other 
entire  and  partial  defenses  which,  while  they  do  not 
deny  the  cause  of  action  stated  in  the  complaint  or 
petition,  yet  seek  to  avoid  or  to  bar  it,  and  which 
were  formerly  available  under  the  general  issue, 
must  now  be  set  up  in  the  answer  before  evidence 
in  their  support  can  be  received,  yet  under  a  general 
or  special  denial  of  any  part  of  the  complaint  or 
petition  which  plaintiff  is  required  to  prove  in  order 
to  maintain  his  action,  defendant,  on  principle  and 
authority,  is  at  all  times  at  liberty  to  prove  any- 
thing tending  to  show  that  plaintiff's  allegations 
are  untrue.'*  And  he  may  introduce  evidence  to 
disprove,  wholly  or  in  part,  any  fact  which  plaintiff 


oontisot,  and  plaintlirs  resuUInir 
breach  thereof.  If  that  version  la  the 
true  one,  may  be  shown  under  the 
general  issue.  Southern  States  Co. 
V.  Long.   (Ala.  A.)   7S  S  148. 

ea.  Washington,  etc.,  Steam  Packet 
Co.  V.  Sickles,  10  How.  (U.  S.)  419. 
13  I>.  ed.  479;  LouKhride  y.  Thomp- 
son, 20  Ala.  828;  Brundred  v.  Smith- 
man,  188  Pa.  416,  41  A  648.  Compare 
Infra  i  875. 

63.  Kerstetter  v.  Raymond,  10  Ind. 
199;  Center  v.  Torry,  8  Mart.  (La.) 
206;  Carter  v.  Weber,  188  Mich.  B76, 
101  NW  818. 

[a]  WlMM  aa  aetloai  ia  bronglit 
on  an  im^lM  oontnuifa  and  defend- 
ant wishes'  to  avail  himself  of  a 
special  contract  either  to  defeat  the 
action  or  to  flx  the  measure  of  dam- 
ases,  he  must  plead  it.  Kerstetter  v. 
Raymond,  10  Ind.  199;  Carter  v. 
Weber,  138  Mich.  676.  101  NW  818. 

64.  StronCT  v.  Linington,  8  111.  A. 
436. 

ea.     See  Pleading  [31  Cyc  629]. 

86.  William  Wllkens  Co.  v.  Con- 
solidated Agricultural  Chemical  Co., 
27  Del.  423.  89  A  6. 

67.  Curtis  V.  Harrison,  36  111.  A. 
287. 

68.  Arkansas  Grand  Prairie  Oil, 
etc.,  Co.  V.  Davidson,  233  Fed.  641, 
147  CCA  449. 

[a]  AflUUvlt  of  dafcaa*. — Notwith- 
standing a  court  rule  which  provides 
that  no  evidence  shall  be  admitted 
save  as  set  forth  in  defendant's  affl-' 
davit  in  traverse  of  the  statement  of 
claim,  evidence  of  Insanity  may  be 
admitted  where  the  pleadings  give 
plalntlfF  substantial  notice  of  that 
defense.  Arkansas  Grand  Prairie  Oil, 
etc.,  Co.  V.  Davidson.  233  Fed.  641, 
147  CCA  449. 

69.  William  Wllkens  {^.  v.  Con- 
solidated Agricultural  (Themleal  Co., 
27  Del.  423.  89  A  5. 

TO.  Graves  v.  Denny.  16  Ga.  A. 
718.  84  SB  187. 

71.  Ala. — ^Brush  Btectrlc  Light, 
etc.,  Co.  V.  Montgomery,  114  Ala.  483, 
21  S  960. 

Iowa. — Hagan  v.  Burch,  8  Iowa 
309. 

Kan. — Barber  Asphalt  Pav.  Co.  v. 
Botsford.  56  Kan.  532.  44  P  3:  St. 
Louis,  etc.,  R.  Co.  V.  Grove,  89  Kan. 


781,  18  P  968;  Clark  v.  Spencer,  14 
lEan.  898,  19  AmR  96;  Stevens  v. 
Thompson,  6  ICan.  306;  Perkins  v. 
Brmel.  3  Kan.  326. 

Minn. — Brown  v.  Eaton,  21  Minn. 
409. 

Mo. — Reynolds  v.  Reynolds,  46  Mo. 
A.  622. 

N.  Y.— Milbank  v.  Jones,  127  N.  T. 
370.  28  NB  31.  24  AmSR  454;  Weaver 
V.  Barden,  49  N.  T.  286;  Wllking  v. 
RIchter,  25  Misc.  736,  65  NTS  582. 

Okl. — Laurel  Oil,  etc.,  Co.  v. 
Anthony,   162  P  203. 

Or.— Horn  v.  Davis,  70  Or.  498,  142 
P  644;  Purdy  v.  Van  Keuren,  60  Or. 
263,  119  F  149   (holding  that  under  a 

?eneral  denial  defendant  In  an  action 
or  services  could  not  show  that  they 
were    rendered    gratuitously). 

Tex. — Joske  v.  Pleasants,  16  Tex. 
Civ.  A.  433.  39  SW  686. 

See  Wilkes  v.  McCord,  10  KyL  447 
(holding  that  the  denial  of  defendant 
that  he  made  any  agreement  with 
plaintiffs  by  which  they  were  to  have 
the  dividend  on  certain  shares  of 
stock  "for  any  time  whatever"  was 
a  Buflflclent  denial  of  the  alleged 
agreement  of  defendant  to  pay  plain- 
tiffs any  dividend  which  should  be 
declared  on  the  stock  for  a  certain 
year);  Mclntyre  v.  Johnson,  66  Wash. 
567,  120  P  92  (holding  that  pleading 
the  general  denial  to  a  complaint 
setting  up  the  making  or  a  contract 
admits  that  the  contract  pleaded  is 
enforceable). 

[a]  A  ffaaeial  denial  Is  sqnlvnlent 
to  •  ple«  of  nnl  tiel  oontract  as  com- 
mon law,  under  which  an  afflrmative 
defense  cannot  be  sustained.  Laurel 
Oil,  etc.,  Co.  V.  Anthony,  (Okl.)  162 
P  203. 

7S,  Ala. — Brush  Electric  Light, 
etc.,  Co.  V.  Montgomery,  114  Ala.  483, 
21  S  960. 

Arls. — Arisona  Power  Co.  v.  Kel- 
1am.  13  Aril.  291,  114  P  661. 

Ind. — Locke  v.  Munson.  WIls.  54. 

Mass. — Bradford  v.  TInkham.  6 
Gray  494;  Mulry  v.  Mohawk  Valley 
Ins.  Co.,  6  Gray  541,  66  AmD  380. 

Minn. — PInley  v.  Quirk,  9  Minn. 
194.  86  AmD  98. 

Mo, — Wilkerson  ▼.  Famham,  82  Mo. 
672  * 

N.  T.— McKyring  v.  Bull,  16  N.  T. 


297,  89  AmD  696;  Catlln  ▼.  Gunter, 
11  N.  T.  368.  62  AmD  113;  StraOBS  ▼. 
Hammerstein.  162  App.  DIv.  188,  136 
NTS  613;  Gould  v.  Horner,  12  Barb. 
601;  Fay  v.  Grlmsteed.  10  B&rb.  321; 
Schaus  v.  Manhattan  Gas  Light  COm 
36  N.  Y.  Super.  262,  14  AbbPrNS 
371,  46  JlowPr  481;  Watson  v.  Bailey. 
9  N.  T.  Super.  609;  Almy  v.  Hammer, 
121  NTS  339;  Stuart  v.  Merchanto'. 
etc..  Bank,  19  Johns.  496;  Gouvemeur 
V.  Elmendorf,  5  Johns.  (^.  79. 

Or. — Purdy  v.  VanKeuren.  60  Or. 
263.  119  P  149. 

Tex. — Ebom  v.  Chote,  22  Tex.  St. 

Wis. — Richards  v.  Worthley,  5  Wis. 
78. 

[a]  An  act  of  Oca  relied  on  as  an 
excuse  for  the  nonperformance  of  a 
contract  must  be  pleadpd  as  an 
afflrmative  defense.  New  Haven,  etc.. 
C^o.  V.  Quintard.  6  AbbPrNS  <N.  T.) 
128,  37  HowPr  29;  Pengra  v.  Wheeler. 
24  Or.  532,  34  P  864,  21  LRA  726. 

[b]  An  allegation  of  nonvaynea* 
Is  not  put  In  Issue  by  a  genenl 
denial.  Lent  v.  New  York,  etc.,  R. 
Co.,  130  N.  Y.  504,  29  SB  988:  Craw- 
ford V.  Tyng.  10  Mlsa  148.  30  NTS 
907. 

[c]  WlMia  the  oontract  la  ad- 
mitted by  defendant,  special  matters 
In  avoidance  must  be  specially 
pleaded.  Eucalyptus  Growers'  Assoc 
y.  Orange  County  Nursery,  etc..  Co, 
(Cal.)  163  P  46;  Lord  v.  Miller.  8< 
Wash.  436.  150  P  631;  Oiese  v.  Bell. 
26  DomLR  28,  9  Alta.  L.  427,  S3  West 
LR  300. 

78.  Helmer  v.  Title  Onaranty, 
etc.,  Co.,   56  Wash.  658,  104  P  783. 

74,  Morgan  v.  Turner,  4  Tex.  Civ. 
A.  192,  23  SW  284. 

7B.  Stokes  v.  PoUey,  1«4  N.  T. 
266,  68  NB  133  [rev  80  App.  DIv.  650, 
52  NYS  406]  (holding  that,  where  de- 
fendant was  required  by  oontract  to 
deliver  certain  notes  to  plalntifT.  and 
was  afterward  directed  to  deliver 
them  to  F  as  plaintltTs  agent,  de- 
fendant's evidence  of  an  agreement 
between  plaintiff  and  F  that  the 
latter  should  receive  the  notes  In 
his  own  right  was  not  inadmissible 
because  the  agreement  was  not 
pleaded). 

76.  Greenfield  r.  Massachusetts 
Mut     L.     Ins.    Co..     47     N.     Y.     430; 


For  lata*  mmm,  devalopuaata  and  ahaacM  in  the  law  see  enmulatlve  Annotations,  same  title,  page  and  note  number. 
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most  establish  to  show  a  cause  of  action.^^  So,  in 
an  action  on  an  express  contract,  defendant  may 
show  under  a  general  denial  that  no  contract  was 
in  fact  made,'^  or  that  plaintiff  is  a  stranger  to 
the  cause  of  action  which  he  attempts  to  enforce.^ 
He  may  prove  facta  which  are  apparently  new  mat- 
ten  when,  instead  of  confessing  and  avoiding,  they 
tend  to  disprove  the  facts  alleged  by  plaintiff. 
Such  facts  support  the  denial,  because  they  tend  to 
show  that  plaintiff's  allegations  cannot  be  true  by 
reason  of  certain  other  facts  which  are  inconsistent 
with  them.^  Thus,  he  may  show  that  at  the  time 
of  making  the  alleged  contract  he  was,  by  reason 
of  excessive  indulgence  in  the  use  of  intoxicating 
liquors,  in  such  unsound  mental  condition  that  he 
was  wholly  devoid  of  judgment  and  discretion." 
And  he  may  prove  that  the  contract  sued  on  was 
conditional  and  that  the  conditibn  was  not  ful- 
filled,^ or  that  the  contract  by  force  of  the  con- 
dition has  terminated."  So  also  he  may  show  that 
plaintiff  has  failed  to  perform  the  contract  on  which 
he  has  sued."  In  an  action  for  goods  sold  and  de- 
livered, which  are  claimed  to  have  been  purchased 
by  defendant's  agent,  a  revgcation  of  the  agent's 
authority  and  notification  thereof  to  plaintiff  before 
the  sale  may  be  shown  under  a  general  denial,** 
or  defendant  may  show  under  a  general  denial  that 
the  goods  were  sold  and  delivered  to  his  wife  under 

Tnieeler  v.  BlUiltss.  IS  N.  T.  263; 
Schaus  ▼.  Manhattan  Oa.8  Light  Co., 
14  AbbPrNS  (N.  T.)  871.  See  Barr 
V.  Henderson.  105  La.  691,  30  S  168 
(holding  that.  In  an  action  for  breach 
of  a  contract  to  sell  plaintiff  the  out- 
put of  a  mill  for  one  year,  causing 
loss  of  profits  for  failure  to  run  the 
mill  at  its  full  capacity,  evidence 
that  the  waters  of  the  river  had  been 
very  low,  and  that  log-floating  down 
the  stream  was  extremely  slow  and 
dlfHcult,  is  admissible  under  the  gen- 
eral denial  to  refute  the  charge  that 
defendant  had  wantonly  failed  to  run 


such  circumstances  as  not  to  bind  him.** 

[$  875]  (c)  Proof  of  the  Seal  Contract.  Under 
a  general  denial  defendant  is  always  at  liberty  to 
disprove  and  overthrow  the  contract  asserted 
against  him,  by  proving  that  it  was  materially  dif- 
ferent from  the  one  so  asserted.^'  In  other  words, 
he  may  show  what  the  contract  really  was.**  On 
this  principle  he  may  show  that  the  instrument  has 
been  materially  altered  since  its  delivery.**  So  in 
an  action  on  an  implied  contract  for  services  ren- 
dered, defendant  may  show,  under  a  general  denial, 
.that  there  was  an  express  contract  for  the  same 
services,  even  thou^  such  express  contract  is  un- 
lawful and  invalid. 

[$  876]  (d)  OonJnnctiTe  Denials.  The  pleader 
should  take  care  not  to  deny  plaintiff's  allegations 
in  conjunctive  form.  Such  qualified  and  copulative 
denials  are  insufficient  to  raise  a  substantial  issue.*' 
However,  there  is  only  one  proposition  contained 
in  an  allegation  that  defendant  assumed  and  agreed 
to  pay  a  mortgage  debt,  and  such  proposition  may 
be  denied  in  the  language  of  the  allegation,  and 
the  denial  will  not  be  open  to  the  objection  that  it  is 
a  conjunctive  or  evasive  denial.** 

[f  877]  c.  Pazol  Omtanponoeoiu  Agreemant. 
A  plea  or  answer  setting  up  a  parol  contemporane- 
ous agreement  inconsistent  with  the  written  con- 
tract in  suit  is  bad  on  demurrer,**  unless  it  avers 


the  mill  to  the  full  capacity). 

77.  Owinnup  V.  Shies,  161  Ind.  KOO, 
(9  NE3  158;  Barlcer  v.  Lewis  Pub.  Co., 
152  Mo.  A.  70«.  181  SW  924;  Orlffln  v. 
Long  Island  R.  Co.,  101  N.  T.  348,  4 
NE  740;  Knapp  v.  Rochfe,  S4  N.  T. 
329;  O'Brien  v.  McCann,  68  N.  T.  378; 
W^eaver  v.  Barden,  49  N.  Y.  286; 
Medina  v.  Dingledine.  162  App.  Div. 
307.  136  NTS  786;  Clarice  v.  Ford,  121 
App.  Dlv.  742,  106  NTS  462;  New 
Tork,  etc..  Automatic  Sprinkler  Co. 
V.  Andrews,  38  App.  Dlv.  66,  65  NTS 
1020;  Sawyer  v.  Warner,  15  Barb.  (N. 
T.)  282;  Elsert  v.  Brandt.  10  Misc. 
398,  31  NTS  121;  South  Texas  Tel. 
Co.  V.  Huntlngtpn,  (Tex.  Civ.  A.)  121 
SW  242. 

"A  defendant,  under  the  general 
denial.  Is  not  confined  to  negative 
proof  in  denial  of  the  facts  stated  In 
the  complaint,  as  a  cause  of  action, 
but  may,  upon  the  trial,  introduce 
proof  of  facts  independent  of  those 
alleged  in  the  complaint,  but  which 
are  inconsistent  therewith,  and  tend 
to  meet  and  break  down  or  defeat  the 
plalntifTs  cause  of  action."  JefTer- 
sonville  Water  Supply  Co.  v.  Rlter, 
146  Ind.  621,  526.  46  NE  697  [quot 
Gwinnup  v.  Shies,  161  Ind.  600,  69 
NB  1S8]. 

"Any  defense  which  goes  to  a 
denial  that  the  cause  of  action  set 
forth  In  the  complaint  exists  may  be 
properly  pleaded  by  way  of  general 
denial."  Gwinnup  v.  Shies,  161  Ind. 
500.  501,  69  NB  168. 

78.  Jones  v.  Pincheon.  6  Ind.  A. 
460.  32  NB  677;  Mail,  etc..  Co.  v. 
Wood,  140  Mich.  506,  103  NW  864; 
Corby  v.  Weddle,  57  Mo.  452;  North- 
rup  V.  Mississippi  Valley  Ins.  Co.,  47 
Mo.  436,  4  AmR  337;  Qreenway  v. 
James.  34  Mo.  326;  Suits  v.  Taylor, 
20  Mo.  A.  166;  Ca vender  v.  Wadding- 
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ham,  2  Mo.  A.  651;  Sorenson  v.  Town- 
send,  77  Nebr.  499,  109  NW  749;  Ol- 
sen  V.  Colllna  76  Nebr.  749,  106  NW 
784. 

79.  Lee  v.  Young.  147  Wis.  63,  182 
NW  595  (holding  that  under  a  gen- 
eral denial  defendant  might  snow 
that  he  made  a  contract  with  a  cor- 
poration in  which  plalntllT  held  stock, 
and  not  with  platntlfT  Individually). 

80.  Barr  v.  Henderson,  105  La. 
691,  30  S  168;  Stewart  v.  Goodrich,  » 
Mo.  A.  125;  Bvans  v.  Williams,  60 
Barb.  (N.  T.)  846;  Weinberg  v.  Blum, 
13  Daly  (N.  T.)  399. 

81.  Cavender  v.  Widdlngham,  2 
Mo.  A.  551. 

8S.  Stewart  v.  Goodrich,  9  Mo.  A. 
125.     Compare  infra  i  879. 

83.  Danenbaum  v.  Person,  3  NTS 
129. 

a*.  Gwinnup  v.  Shies,  161  Ind.  600, 
69  NB  158;  Conner  v.  Swain,  32  Miss. 
245;  Dickinson  v.  Tysen.  209  N.  T. 
396,  103  NE  703  [rev  148  App.  Div. 
894  mem,  132  NTS  1126  mem];  Adams 
v.  Lawson,  188  N.  T.  460.  81  NB  316; 
Brandt  v.  New  Tork,  99  App.  Div. 
260,  90  NTS  929;  McElraevy,  etc.. 
Co.  v.  St.  Joseph's  Home  for  Girls, 
143  NTS  235;  Altgelt  v.  Emllienburg, 
64  Tex.  160. 

[a]  Xa  aa  aetioa  for  work  doa* 
under  a  ooatraot,  evidence  that  plain- 
tiff abandoned  the  work  is  admissible 
under  a  general  denial.  Blsert  v. 
Brandt,  10  Misc.  393,  31  NTS  121. 

85.  Hler  v.  Grant,  47  N.  T.  278. 

86.  Day  v.  Wamfeley,   33  Ind.  146. 

87.  Cal. — Oilman  v.  Boots,  63  Cal. 
120;  Murphy  v.  Napier  County,  20 
Cal.    497. 

Ind. — Fudge  v.  Marquell,  164  Ind. 
447,  72  NB  665,  73  NB  896. 

Iowa. — Lake  v.  Cruikshank,  81 
Iowa  396;  Toung  v.  Jonea  8  Iowa  219 
(holding  that  defendant  is  allowed  to 
show  in  any  manner  that  the  con- 
tract alleged  was  not  the  agreement 
by  the  parties,  and  that  this  cannot 
be  done  more  effectively  than  by 
proving  an  entirely  different  con- 
tract and  promise  of  defendant). 

Mass. — Rodman  v.  Guilford,  112 
Mass.  405. 

Mo. — Wllkerson  v.  Farnham,  82  Mo. 
672. 

Nebr. — Sorenson    v.    Townsend.    77 
Nebr.  499,  109  NW  749. 
-'N.  T. — National  Cash  Register  Oo. 
v.  Riggs,  22  Miac.  716.  60  NTS  36. 


N.  D. — ^Anderson  Mercantile  0>.  v, 
Anderson.  22  N.  D.  441.  134  NW  36. 

Oh. — ^Dykeman  v.  Johnson.  83  Oh. 
St.  126.  98  NB  626.  628  [cit  Cyc]; 
List,  etc.,  Co.  v.  CThase,  80  Oh.  St. 
42,  48,  88  NB  120,  17  AnnCas  61  [cit 
Cyc];  Simmons  v.  Green,  36  Oh.  St. 
104;  Fidelity  v.  Rels,  9  Oh.  Dec. 
(Reprint)   296.   12  CincLBul  77. 

Tex. — Goodwin  v.  Biddy,  (Civ.  A.) 
149  8W  739. 

"In  all  civil  actions  founded  upon 
a  particular  contract  the  defendant 
may  answer  by  general  denial,  and 
prove  under  It  a  different  contract 
from  that  sued  upon  and  defeat  a 
recovery;  or,  if  he  chooses  to  do  so, 
he  may  answer  by  general  denial, 
and  also'  by  special  paragraph  of 
denial  setting  up  the  contract  which 
he  admits  having  made  in  respect  to 
the  same  subject-matter,  but  in  such 
different  terms  as  he  understands  the 
facts  to  warrant."  Fudge  v.  Mar- 
quell,  164  Ind.  447,  466,  72  NB  666. 
73  NB  896. 

88.  N.  T.— Marsh  v.  Dodge,  66  N. 
T.  633;  Qulnn  v.  Pennsylvania  R.  Co., 
114  App.  Div.  668,  99  NTS  980. 

Oh. — ^List,  etc.,  Co.  v.  Chase.  86 
Oh.   St.    42,    48,    88    NB    120,    17    Ann 


Caa   61    [cit   cjyc] 
n.— McGill  v. 
SW  132. 
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Wash. — Schuster  v.  Sutherland,  92 
Wash.'  135,  158  P  730;  Williams  v. 
Wright,  68  Wash.  341,  123  P  446. 

88.  Schwarx  v.  Oppold,  74  N.  T. 
307;  Wlrges  v.  Baeuerle,  12  Hun 
(N.  T.)  134:  Hirchman  v.  Budd.  L.  R. 
8  Exch.  171. 

90.  Stewart  v.  Thayer.  170  Masa 
560,    49   NB   1020. 

91.  Mulcahy  v.  Buckley,  100  Cal. 
484,  86  P  144;  Doll  v.  Good,  38  Cal. 
287. 

98.  Jones  v.  Eddy.  90  Cal.  147, 
27   P  190. 

93.  Afk. — Haatlngs  v.  White,  24 
Ark.  269. 

Colo. — ^Pltsgerald  v.  Burke,  14  Colo. 
569,  23  P  993.  * 

Fla — Grifflng  Bros.  Co.  v.  Winfleld, 
53  Fla.  589,  43  S  687  (holding  that. 
in  a  suit  for  damages  for  breach  of 
a  contract  under  seal,  a  plea  Is  bad 
and  subject  to  demurrer  that  sets  up 
matter  seeking  to  vary  the  terms  and 
patent  import  of  the  contract,  to  es- 
tablish which  would  require  parol  or 
extrinsic   evidence). 
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that  the  oral  agreement  was  omitted  from  the 
written  contract  by  fraud,  accident,  or  mistake," 
or  that  the  writing  does  not  contain  the  entire 
agreement."'  Where  the  written  contract  is  in- 
complete on  its  face,  a  plea  supplying  its  terms  or 
explaining  its  ambiguities  is  proper,"*  but  where 
the  written  contract  is  complete  in  itself  and  not 
ambiguous,  a  plea  averring  that  the  intent  of  the 
maker  differs  from  the  legal  effect  of  the  terms 
used  is  demurrable.*'  Since,  however,  a  contempo- 
raneous parol  agreement  may  be  the  consideration 
for  a  written  promise,  and  a  failure  to  perform  it 
would  constitute  a  failure  of  consideration,  this 
matter  may  properly  be  presented  by  plea  or 
answer.^  An  answer  setting  up  a  contemporane- 
ous agreement  varying  the  terms  of  the  written 
contract  sued  on  is  not  subject  to  a  general  demur- 
rer, unless  it  appears  from  its  face  that  such  agree- 
ment was  oral." 

[i  878]  d.  Modification,  Bescission,  or  Waiver. 
Since  at  any  time  before  a  breach,  the  parties  to  a 
written  contract  may  dissolve,  waive,  discharge,  or 
qualify  the  contract  or  any  part  of  the  same  by 
a  new  contract,^  the  new  contract  may  be  set  up  in 
defense.'  provided  it  is  specially  pleaded.*  A  modi- 
fication^ or  a  rescission^  of  the  contract  must  be 
specially  pleaded  if  relied  on  as  a  defense;  and 
the  same  is  true  of  a  discharge  of  the  contract  by 
agreement.*  So  also,  where  defendant  relies  on  a 
waiver  of  a  stipulation  in  the  contract  sued  on  he 
must  plead  it.^  A  rescission  because  of  fraud  must 
be  specially  alleged,  and  it  is  not  snfBcient  to  al- 


lege merely  that  the  contract  was  procured  through 
fraud.*  If  the  time  of  payment  mentioned  in  any 
writt<!n  cobtract  not  under  seal  is  enlarged  by  agree- 
ment of  the  parties,  plaintiff  may  declare  on  the 
original  contract  without  noticing  the  agreement 
to  enlarge  the  time  of  payment;  and  if  he  does 
this,  defendant  must  plead  and  prove  the  subse- 
quent agreement  if  he  would  rely  on  it  as  a  de- 
fense.' 

Sufficiency  of  plea  or  aacww.  A  plea  or  answer 
setting  up  a  new  contract  as  a  defense  must  aver 
that  it  was  made  before  breach  of  the  contract  in 
suit;'"  and  must  show  that  the  new  contract  was 
binding  on  both  parties.*^  A  plea  of  rescission,  in 
an  action  for  breach  of  contract  is  ineffectual,  unless 
it  avers  all  Ihe  .facts  necessary  to  constitute  a  good 
rescission  in  law.^'  Where  defendant  relies  on  a 
cancellation  of  the  contract  in  writing  and  with 
consent  of  plaintiffs,  he  must  either  set  out  a  copy 
thereof  or  state  its  terms  with  such  particularity 
that  the  court  may  determine  whether  the  con- 
struction claimed 'for  it  is  warranted.  A  plea  set- 
ting up  a  waiver  of  an  existing  right  under  an  exe- 
cuted contract  must  show  consideration  for  the 
agreement  relied  on  as  a  waiver."  Where  the  con- 
tract expressly  confers  the  right  to  kvoid  it  for 
breach  of  warranty,  an  answer  is  good  which  states 
facts  sufficient  to  show  a  legal  election  on  the  part 
of  defendant  to  avoid  it.** 

[%  879]  e.  Breach  by  Plaintiff.  If  defendant 
relies  on  the  nonperformance  of  the  contract  by 
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5  274  (holding  that  where  an  action 
by  plaintiff  was  not  premature  under 
hia  original  contract,  but  defendant 
averred  that  by  a  subsequent  agree- 
ment the  contract  had  been  modified 
and  an  extension  given,  which  subse- 
quent agreement  plaintiff  violated  by 
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answer). 
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Mo. — Metropolitan  St.  R.  Co.  v. 
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St.  42,  88  NE  120,  17  AnnCas  61. 
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Woolner,  71  App.  Div.  331.  76  NTS 
1106  (holding  that  an  answer  suffi- 
ciently set  up  as  a  special  defense 
that  plaintiff  had  accepted  defend- 
ant's purchaser  as  the  party  bound 
to   carry   out    the   contract). 

la.  Beck  Duplicator  Co.  v.  Fnl- 
ghum,  118  Ga.  836,  46  SE  676-  Walsh 
v.  Hyatt.  74  App.  Div.  20,  77  NYS 
8  raff  176  N.  Y.  660  mem,  68  NE 
llzfi  mem];  Outcault  v.  Bonheur,  120 
App.  Div.  168,  104  NYS  1099:  EH- 
more  v.  Hind,  24  U.  C.  Q.  B.  136. 

[a]  Via*  or  tamvrmc  baU  nS- 
slant. — Daniel  v.  Burson,  16  Ga.  A. 
39,  84  SB  490;  Nels  v.  Whitaker,  47 
Or.  517,  84  P  699  (holding  that  an 
answer  which  alleges  that  the  parties 
mutually  agreed  that  the  contract 
"should  be  annulled,  rescinded,  and 
hold  for  naught,"  and  that  a  new 
contract  "should  cover  .  .  .  the  sub- 
ject-matter" of  the  original  contract, 
alleges  an  express  rescission  of  the 
original  contract,  and  is  a  plea  in 
bar   to   a   recovery   thereon). 

[b]  An  afflOaylt  of  aefsase  ia 
■nalolant  which  alleges  representa- 
tions which  were  In  effect  fraudu- 
lent, made  by  plaintiff  for  the  pur- 
pose of  inducing  defendant  to  exe- 
cute a  contract,  and  a  rescission  of 
the  contract  on  discoverer  of  the 
fraud.  .  Ferree  v.  Young,  6  Pa.  Super. 
307. 

18.  Southern  States  (?o.  v.  Long. 
(Ala.   A.)    73   S   148. 

14.  Modem  Woodmen  v.  Vincent 
40  Ind.  A.  711,  80  NE  127.  82  NE 
476.    14  AnnC^as   89. 


For  latar  eaaaa,  Oavalopmants  and  obaaffaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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plaintiff,  he  mnst  allege  that  fact  in  his  answer." 
In  pleading  sneh  nonperformance,  the  facts  vhich 
eonatitnte  the  breach  must  be  alleged,"  and  the 
breach  assigned  mast  conform  to  the  terms  of  the 
eontraet.'^  Where  a  party  defends  on  the  ground 
that  work  for  the  price  of  which  he  is  sued  was 
negligently  and  un^llfully  done,  the  nature  and 
character  of  the  imperfections  must  be  set  out 
specifically;  general  allegations  are  insufficient.** 
Where  plaint^  alleges  compliance  with  all  the  con- 
ditions of  a  contract,  and  defendant  relies  on  a 
breach  of  one  condition,  he  must  either  deny  such 
compliance  or  specially  plead  the  breach  relied  on  as 
a  defense."  Where  by  statute  plaintiff  is  authorized 
to  plead  a  general  performance  of  all  conditions 
precedent,  defendant  must,  if  he  relies  on  the  fact 
that  any  of  the  conditions  precedent  have  not  been 
performed,  set  out  specially  the  condition  and  the 
breach,  thus  confining  the  issue  to  be  tried  to  such 
particular  condition  or  conditions  precedent  as  he 


may  indicate  as  unperformed."*  Where  a  breach  by 
plaintiff  is  not  such  as  to  defeat  his  right  of  action, 
defendant  cannot  plead  it  in  bar,  but  must  take 
advantage  of  it  by  properly  pleading  it  in  recoup- 
ment of  damages,*'  although  in  some  jurisdictions 
it  is  held  that,  where,  through  plaintiff's  failure  to 
perform  in  the  manner  agreed,  defendant  is  enti- 
tled to  a  reduction  in  the  contract  price,  he  may  set 
up  such  nonperfbrmanee  either  by  way  of  defense  or 
as  a  counterclaim."  Wheire  plaintiff  sues  on  the 
common  counts  for  an  amount  alleged  to  be  due 
under  an  express  contract,  defendant  is  entitled  to 
plead  the  general  issue,  and  also  recoupment,  under 
which  he  may  show,  not  only  that  plaintiff  has 
breached  the  contract,  under  which  the  cause  of 
action  arose,  but  also  that  defendant  has  been  dam- 
aged by  reason  thereof."  Where  a  provision  in 
the  contract  requiring  notice  of  a  claim  arising 
thereunder  is  by  statute  valid  only  in  so  far  as  it 
requires  the  crivine  of  notice  as  to  matters  peca- 


15.  BucalyptUB  Growers'  Assoc,  v. 
Orance  Ooontv  Xursery,  etc.  Co.. 
(Caliy  1«S  P  «. 

16.  Ala. — U.  S.  Fidelity,  etc.,  Co. 
▼.  Damsklbaaktieselskabet  Habil,  138 
Ala.    348.    86    8    344. 

Aris. — Evans  v.  Glencross,  4  Arls. 
222,  36  F  218. 

Pla. — Livingston  v.  Anderson,  20 
Fla.    H7.    11   8    270.  ^ 

Ind. — Bnmham  v.  Johnson,  <2  Ind. 
269. 

Kan. — St.  liOuIs.  eta,  R.  Co.  v. 
Thtrlwell.  88  Kan.  276,  128  P  199. 

Me. — Scott  V.   Whipple,    6   Me.    425. 

Mich. — Darrah  v.  Gk>w,  77  Mich.  16, 

43  irw  sei. 

Mtnn. — Krause  v.  Thomas.  63  Minn. 
209,   54  NW  1114. 

N.  T. — ClecK  V.  New  Tork  News- 
paper Union.  72  Hun  396,  26  NTS 
585;  Coffin  v.  Grand  Rapids  Hydrau- 
lic Co.,  18  NTS  782  [aff  138  N.  T. 
CS5  mem,  32  NB  1076  mem]:  Chau- 
rrant    v.    Malllard,    4    NTS    126. 

N.  C. — Tarboro  Bank  v.  Maryland 
Fidelity,  eta,  Co..  128  N.  C.  820,  36 
SB    688,    83    AntSR    682. 

S.  C. — Maverick  v.  Glbbs,  14  S.  C. 
L.  316. 

ta}  ]Iliist>»tloaa.-^A  plea  that  a 
contractor  employed  to  do  work 
within  a  speclfled  time  wag  delayed 
by  acts  of  the  employer  Is  Insulll- 
cient.  where  It  falls  to  state  the  ex- 
tent of  the  delay  so  caused,  or  that 
it  was  equal  to  the  delay  In  com- 
pletlnr  the  work  after  the  agreed 
time.  V.  8.  Fidelity,  etc..  ^,  ▼. 
Damskibsaktleselskabet  Habll,  138 
Ala.    848.   86  S   844. 

[hi  A  plea  showiiaf  a  watsrlai 
hrsaeli  Is  not  demurrable.  Farmers' 
League,  eta,  Tel.  Assoc,  .v.  Ohio,  etc., 
Tel.  Co..  194  HI.  A.  166. 

[c]  AflUUTtta  of  defsnae  IMM  snf- 
flasmt^— Walsh  v.  Chicago,  186  III. 
A.  621  <holdlng  that.  In  an  action  on 
a  contract  for  the  transportation  of 
garbage  .under  which  plalntiir  agreed 
to  furnish  seaworthy  boats,  an  affi- 
davit of  defense  aueging  that  the 
boats  furnished  by  plaintiff  were  not 
seaworthy,  and  that  as  a  result,  one 
of  them  sank,  carrying  with  It  garb- 
age boxes  owned  by  defendant  city, 
and  obstructed  the  harbor,  putting 
defendant  to  the  expense  of  raising 
It,  is  sufflcient  to  show  a  breach  of 
contract  by  plaintiff);  Photogravure, 
eta,  Co.  V.  Goodman,  88  Pa,  Super. 
343  (holding  that.  In  an  action  for 
making  photogravure  plates  and 
printing  therefrom,  an  affidavit  of 
defense  is  sufficient  which  avers  that 
by  reason  of  defects  in  the  tn-lnts 
many  of  the  persons  who  had  sub- 
scribed for  'the  work  refused  to  take 
the  book,  that  at  least  one  hundred 
books  were  left  unsold,  to  defend- 
ant's losa  of  fire  himdred  dollars 
that  the  book  had  suffered  in  reputa- 
tion, that  a  large  number  of  sub- 
scribers had  refused  to  reilew  their 
subscriptions,  and  that  defendant 
had  suffered  thereby  to  the  amount 


of  one  thousand  dollars;  and  also 
holding  that  defendant  may  also  set 
up  in  his  affidavit  that  It  was  the 
understanding  between  him  and 
plaintiff  that  the  plates  were  to  be- 
M>m«  the  property  of  defendant,  but 
that  plaintiff  had  never  delivered 
them,  and  that  defendant  was  enti- 
tled to  set  off  their  value  to  an 
amount  named  against  plaintiff's 
claim);  Van  Zandt  v.  Winters,  22 
Pa.  Super.  181  (holding  that  In  an 
action  to  recover  for  services,  where 
It  appears  that  there  was  an  agree- 
ment In  writing  by  which  a  number 
of  days'  services  were  speclfled  at 
a  certain  amount  per  day  and 
certain  speclfled  expenses,  to  be  paid 
for  by  defendants,  and  plalntllTs 
claim  for  additional  days  and  addi- 
tional expenses,  an  affidavit  of  de- 
fense which  avers  that  such  addi- 
tional services  and  expenses  were 
unauthorised  by  defendants'  or  by 
any  one  by  their  authority.  Is  suRl- 
dent  to  prevent  Judgment  as  to  such 
services  and  expenses');  Spencer  v. 
Keeler,  11  Pa.  Super.  614  (holding 
that  an  affidavit  of  defense  which  al- 
leged a  literal  breach  by  plaintiff 
was  sufflcient  to  prevent  a  compul- 
sory Judgment  without  a  hearing). 

17.  Daugherty  v.  Heckard,  89  111. 
A.  644  [aff  189  IlL  239.  69  NB  589] 
(holding  that.  In  an  action  for  the 
price  of  paving  brick  furnished 
under  a  contract  providing  for  pay- 
ment sixty  days  after  delivery,  of 
bonds  of  a  certain  city  to  defend- 
ants, a  special  plea  that  the  city 
was  unable  to  deliver  valid  mer- 
chantable bonds,  and  had  delivered 
none,  was  bad  on  demurrer,  since  the 
contract  called  only  for  bonds,  and 
the  plea  speclfled  valid  merchant- 
able bonds). 

18.  Parks  v.   Holmes,   22   111.   622. 

[a]  AUMratloa  hsU  maoUnt. — 
An  allegation  that  a  window  was 
built  In  sfich  an  unskillful  and  negli- 
gent manner  as  to  let  rain  come 
through  It  Into  the  house  Is  suffi- 
cient to  Inform  plaintiff  wherein  the 
work  Is  defective.  Krebs-  Mfg.  (^o. 
V.  Brown.  108  Ala.  608,  18  S  659,  64 
AmSR    188. 

[b]  Affldavlt  of  defeaa*  held  anf- 
Hmtmt.  In  an  action  by  a  subcon- 
tractor against  the  contractor  for 
the  construction  of  a  building,  for 
the  price .  of  flooring  furnished  by 
plaintiff,  it  appeared  from  the  state- 
ment that  plaintiff  was  to  lay  the 
floor,  and  was  also  to  guarantee  that 
the  material  would  not  erase,  crack, 
or  blister,  and  that  he  would  make 
the  same  good  for  a  period  of  flve 
years.  The  affidavit  of  defense 
averred  that  the  contract  was  made 
with  the  full  knowledge  of  the  con- 
tract and  speclflcatlons,  that  plain- 
tiff guaranteed  that  the  flooring 
should  be  done  in  accordance  there- 
with. In  a  manner  first  class  and 
satisfactory  to  the  owner  and  de- 
fendants, but  that  the  floor  was  un> 


even  and  not  level;  that  it  was  in  a 
cracked,  blistered,  uneven,  and  im- 
perfect condition,  that  the  owner  had 
refused  to  accept  it  because  of  its 
unsatisfactory  condition,  and  that 
notice  of  this  was  given  to  plaintiff 
during  the  progress  of  the  work.  It 
was  held  that  the  affidavit  of  de- 
fense was  sufficient.  Woodoleum 
Flooring  Ck>.  V.  Kayser,  46  Pa,  Super. 
372. 

18.  Kvans  v.  Glencross,  4  Aril. 
222,  36  P  212:  Gauger  v.  Sawyer, 
etc..  Lumber  (:o.,  88  Ark.  422,  116 
SW  157;  Weed  v.  Draper,  104  Mass. 
28  (semble)-  Kennedjv  Island  Mill 
Co.,  Ltd.  V.  St.  John  Lumber  Co.,  38 
N.  B.  292.  See  RipleyCounty  v.  Hill. 
lis  Ind.  318,  16  im  166  (holding 
that,  although  it  is  incumbent  on 
plaintiff,  for  the  purpose  of  stating 
a  cause  of  action  sufflcient  to  with- 
stand a  ^demurrer,  to  show  by  proper 
averment  that  it  haa  performed  all 
the  stipulations  In  the  contract  on 
Its  part  to  be  kept  and  performed, 
or  such '  tacts  as  will  constitute  a 
valid  excuse  for  nonperformance,  de- 
fendant may,  if  he  chooses  so  to  do, 
plead  affirmatively  In  such  an  action 
the  substantial  nonperformance  by 
plaintiff  of  material  stipulations  of 
the  contract  sued  on  by  it  to  be  per- 
formed In  bar  of  its  cause  of  action). 

ao.  IT.  S. — Halferty  v.  Wllmering, 
112  U.  S.  713.  6  set  364,  28  L.  ed. 
868;  Philip  Schneider  Brewing  Co.  v. 
American  Ice-Mach.  Co.,  77  Fed.  138, 
23  (X7A  89;  Kahnweller  v.  phoenix 
Ins.  Co.,  67  Fed.  488,  14  CCA  486. 

Colo. — Penn  Mut.  L,  Ins.  Co.  v. 
Ornauer,  39  ttelo,  498,  606,  90  P  846 
tcit   C^c], 

Fla. — Thomas  ▼,  Walden,  67  Fla. 
234.  48  S  746. 

Kan. — MeOrath  v.  Crouse,  6  Kan. 
A.    607,   60  P   969. 

Ky. — Preston  v.  Roberts,  12  Bush 
570;  Grldler  v.  Farmers',  etc..  Bank, 
12  Bush  883;  Muldrow  v.  McCleland, 
1  LItt.  1;  Mellaney  v.  Toung,  8  Ky, 
Op.    186. 

N.  J. — Delaware  River  Quarry,  eta, 
Co.  V.  Huntington  CJounty.  88  N.  J,  L. 
294.  90  A  1023;  Ottawa  Tribe  No.  16, 
I.  O.  R.  M.  V.  Munter,  60  N.  J.  L. 
469,  38  A  896;  Vreeland  v.  Beekman, 
36    N.     J.    L.     IS. 

[a]  Ilea  oir  aaunrsr  Iwld  snfl- 
el»nt.  iRelher  v.  Moellner,  10  Misc. 
43,  80  NTS  831  (where  it  admits  the 
contract  sued  on.  and  alleges  facts 
constituting  a  condition  precedent 
to  liability,  and  nonperformance 
thereof  by  i)Ialntlff) ;  Glenn  v.  Lelth, 
22  BngL&Sq  489. 

91.  Kinney  v.  Federal  Laundry 
Co..    76    N.   j;  I*    497,   68  A    111. 

tS.  Manning  v.  Ft.  Atkinson 
School  DIst.  No.  6,  124  Wia  84.  102 
NW  358. 

Beoonpueat,  ast-oS  and  ooiintsr- 
olalm  see  Set-off  and  Counterclaim 
[34  C^c  6181. 

83.  EIit>d  Lumber  Co.  v.  Moore, 
188  Ala.  480,  66  8  176.  • 
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liarly  within  plaintiff's  Icnowledge,  an  answer  set- 
ting up  a  breach  of  such  provision  must  state  that 
the  matter  set  up  in  the  answer  rests  peculiarly 
within  the  knowledge  of  plaintiff.'*  If  plaintiff 
avera  a  tender  of  performance,  defendant  is  bound 
to  take  issue  on  such  averment;  he  is  not  at  liberty 
to  plead  nonperformance  of  the  promises  or  cove- 
nants on  the  part  of  plaintiff  in  bar  of  the  action.^ 

[}  880]  f.  Plea  of  Performance.  The  genera] 
plea  of  performance  is  allowable  only  when  all  the 
covebants  or  promises  are  in  the  afi&rmative  and 
comprehend  a  multiplicity  of  matters  which  are 
general  in  their  nature.  If  they  are  specific,  a 
plea  of  general  performance  is  not  good.  In  such 
case  the  plea  should  specifically  set  forth  the  mode 
of  perfdrmapce.^  So  a  plea  of  performance  gen- 
erally to  a  declaration  making  special  negative 
averments  in  assigning  breaches,  is  insufBcient." 
To  a  declaration  assigning  specific  breaches,  a  plea 
of  general  performance  is  inapplicable  and  vioions, 
for  the  court  is  forced  to  the  alternative  of  re- 
garding it  either  as  a  nullity  or  as  putting  in  issue 
only  the  acts  of  omission  or  commission  imputed 
to  defendant  as  violations  of  his  compact.  If  it 
were  otherwise,  and  the  plea  was  regarded  as  put- 
ting in  issue  every  covenant  on  the  part  of  de- 
fendant to  be  performed,  it  might  produce  the 
strange  absurdity  that  plaintiff  might  recover  dam- 
ages for  breaches  of  covenants  of  which  he  had 
never  complained."  .  The  plea  of  covenants  per- 
formed admits  the  execution  of  the  instrument™ 
and  such  a  plea  with  no  absque  hoc  to  a  declaration 
averring  performance  also  admits  performance  on 
the  part  of  plaintiff."  But  a  plea  of  covenants 
performed  absque  hoc  puts  plaintiff  on  proof  of  his 
own  performance  of  the  contract." 

Under  the  codes,  the  fact  of  performance  of  an 
executory  contract,  where  it  is  relied  on  to  snpport 
a  defense,  is  a  condition  precedent  and  as  stieh 
must  be  pleaded.''  Defendant  is  not  bound  to  plead 
performance  where  the  only  issue  presented  by  his 
answer  is  as  to  the  damages  occasioned  by  plain- 
tiff's nonperformance."  Where  under  a  code  pro- 
vision, the  party  relying  on  performance  may 
plead  generally  that  he  has  duly  performed  all  the 
conditions  on  his  part,  he  must,  in  order  to  take 
advantage  of  the  provision,  plead  substantially  in 
that  way;  otherwise  he  is  bound  to  state  specifi- 
cally the  acts  done.** 


94.  Naslyrille,  ate.,  R.  Co.  v. 
Hinds,  E  Ala.  A.  6»6.  E9  S  670  [cert 
178  Ala.  «67.  69  S  6891. 

as.  Traver  v.  Halsted,  23  Wend. 
(N.  T.)   66. 

S8.  Dickinson  ▼.  Burr.  7  Ark.  34; 
Tinner  v.  Ashley,  16  Pick.  (Mass.) 
646,  26  AmD  620;  Norfolk,  etc  K. 
Co.  V.  Suffolk  Lumber  Co.,  92  Va.  418, 
23  SB  737. 

37.  State  V.  Ijeavell,  8  Blackf. 
(Ind.)  117. 

a&  Finley  ▼.  Boehme,  8  Oil!  ft  J. 
(Md.)  42. 

29.  Zents  ▼.  Legnard,  70  Pa.  192; 
Neave  v.  Jenkins,  2  Yeatea  (Pa.)  107. 

3D.  Zents  v.  Legmard,  70  Pa,  192. 
See  Neave  v.  Jenkins,  2  Yeates  (Pa.) 
107  (an  early  nisi  prlus  case,  where 
It  was  held  that  such  a  plea  did  not 
admit  plaintiff's  performance  of  his 
part  of  the  agreement;  but  it  does 
not  appear  In  the  case  as  reported 
whether  or  not  the  plea  contained 
the  absque  hoc). 

31.     Relter  v.  Morton,  96  Pa.   229. 

39.  Brooklyn  Heights  R.  Co.  v. 
Brooklyn  City  R.  Co.,  IBl  App.  piv. 

465.  135  >nrg  990. 

33.  Farmers',  etc.,  Nat.  Bank  v. 
Hunter,  35  Or.  188,  57  P  424. 


34.  Les  Successeurs  D'Arles  v. 
F^eedman,  SS  N.  T.  Super.  618.  See 
also  Bupra  f  860. 

35.  Nichols  V.  'Whltlntr.  1  Root 
(Conn.)  448.  , 

aO.  Johnson  ▼.  Butlert,  4  Bibb 
(Ky.)   97. 

37.  Johnson  v.  Butler,  4  Bibb 
(Ky.)  97. 

88.  Ala — Cowan  v.  Harper,  2 
Stew,  ft  P.  286. 

Ind.— Pratt  v.  Cfraff,  15  Ind.  1; 
McKernon  v.  McCormldk.  2  Ind.  318. 

Ky. — Mitchell  v.  Gregory,  l  Bibb 
449,  4  AmD  655:  Tranter  v.  Hibberd, 
108  Ky.  265,  56  SW  169,  21  KyL,  1710. 

Tenn. — Nixon  v.  Bullock,  9  Yerg. 
414. 

Tex. — ^Dumas  v.  Hardwlck,  19  Tex. 
288 

Vt. — Barney  v.  Bliss,  1  D.  Chipm, 
399,  12  AmD  696. 

39.  Smith  V.  Loomls,  7  Conn.  110; 
Patton  V.  Hunt,  64  N.  CJ.  163;  Dewees 
V,  Liockhart,  1  Tex.  535. 

40.  Aldrlch  y.  Albee,  1  Me.  120,  10 
AmD  45. 

41.  Conn. — Smith  v.  tioomls.  7 
Conn.  110. 

Ind.— Mitchell  v.  Herrlll,  2  Blackf. 
87,  18  AmD  128. 


[i  881]  g.  Tender  of  Spedflc  Articles — (1)  In 
General.  In  a  plea  of  tender  of  goods  on  an  obliga- 
tion payable  in  merchandise,  the  articles  tendered 
must  be  described  so  that  they  can  be  distinguished 
and  known ;°'  their  value  must  be  stated,**  and  the 
time  of  day  when  the  tender  was  made  must  b^ 
alleged.*' 

[^  882]  (2)  BeadinesB  to  Perform.  In  such  a 
ease  a  plea  that  defendant  was  ready  and  willing 
to  deliver  -the  articles  at  the  time  and  plaoe  stipu- 
lated is  insufficient;  readiness  does  not  amount  to 
a  tender.**  The  articles  must  have  been  designated 
and  set  apart,  and  placed  absolutely  at  the  dis- 
posal of  the  creditor,  as  on  a  sale;**  and  the  plea 
must  state  that  they  were  kept  ready  for  delivery 
until  the  uttermost  convenient  time  of  the  day  for 
payment.*" 

[$  883]  (3)  Need  Not  Be  Pleaded  with  an  Un- 
core  Prist.  If  there  has  been  an  actual  tender  it 
need  not  be  pleaded  with  an  uncore  prist;  and  the 
reasons  assigned  for  not  requiring  the  party  to  go 
beyond  his  contract  and  incur  a  further  obligation 
attempted  to  be  cast  upon  him  by  the  creditor  are 
that  goods  are  perishable,  and  that  there  is  an  ex- 
pense attending  their  keeping  which  the  debtor 
must  incur  if  he  is  obliged  to  keep  his  tender  good.** 

[$  884]  h.  Want  -oi  Consideration**— (1)  la 
General.  Defendant  may  plead  non  est  factum  and 
a  want  of  consideration,  and  he  will  not  be  com- 
pelled to  elect  on  which  defense  he  will  stand.** 
But  the  plea  of  no  consideration  standing  alone 
admits  the  execution  and  delivery  of  the  instru- 
ment.** A  plep,  or  answer  that  defendant  received 
no  consideration  is  bad  on  demurrer,  since,  if  the 
contract  has  a  consideration  to  support  it,  that  is 
sufficient,  whether  it  was  received  by  defendant  or 
by  someone  else  by  his  consent.**  A  plea  which 
sets  forth  facts  showing  a  want  of  consideration, 
but  states  them  as  showing  a  failure  of  considera- 
tion, is  nevertheless  a  good  plea  of  want  of  con- 
sideration.** Want  of  consideration  may.  be  pleaded 
to  a  part,  as  well  as  the  whole,  of  the  cause  of 
action,  when  limited  to  that  part.*^  Where  a  special 
plea  of  want  of  consideration  amounts  to  nothing 
more  than  a  general  denial,  and  this  is  otherwise 
pleaded,  a  demurrer  to  the  special  plea  is  properly 
sustained.** 

[%  885]  (2)  Proof  under  General  Lwne  or  Gen- 
eral DenuL    As  a  rule,  if  plaintiff  declares  specially 

1   Bibb. 


Ky. — Mitchell   v.   Gregory. 
449.   4  AmD  665. 

N".  Y.^ — Lamb  v.  Lathrop,  IS  Wend, 
96,  27  AmD  174;  Sheldon  v.  Skinner. 
4  Wend.  526.  21  AmD  161;  Sllnger- 
land  V.  Morse,  8  Johns.  474. 

N.  C— Patton  V.  Hunt.  64  N.  G 
168. 

Vt. — Barney  v.  Bllsa,  1  D.  CHilpm. 
899.  12  AmD  696. 
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77  Reprint  847. 
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48.  Pavey  v.  ftivey,  SO  Oh.  St 
600:  Citizens'  Bank  v.  Closson,  !i 
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44.  Conway  v.  tl.  S.  Bank.  6  J.  J. 
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47.  Moore  v.  Boyd.  95  Ind.  134; 
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on  an  express  eontraet,  a'want  of  consideration  can- 
not be  proved  under  the  general  issue  or  the  gen- 
eral denial.**  But  i£  he  declares  on  the  common 
county  instead  of  declaring  specially,  defendant 
may  show  either  a  want  or  a  total  failure  of  con- 
:>ideration  under  the  general  issue;  and  this  on  the 
principle  that  the  plea  of  non  assumpsit  puts 
plaintiff  on  proof  of  his  whole  case  and  entitles 
defendant,  without  prior  special  notice,  to  give 
evidence  of  anything  which  shows  ex  equo  et  bono 
that  plaintiff  ought  not  to  recover."  If  the  instru- 
ment is  one  that  imports  a  consideration,  none  need 
be  alleged  by  plaintiff,  and  if  defendant  relies  on 
a.  want  of  consideration,  he  must  plead  it;  he  can- 
not avail  himself  of  the  defense  under  the  general 
issue  or  a  general  denial.°* '  But  if  the  instrument 
is  such  that  plaintiff  is  bound  to  plead  and  prove 
the  consideration,  a  general  denial  puts  in  issue 
the  existence  of  the  consideration  as  well  as  other 
material  facts,''^  although  the  contrary  has  been 
held.^  In  some  states  defendant  is  permitted  to 
prove  a  want  of  consideration  where,  and  only 
where,  he  gives  notice'  with  his  plea  of  the  generaJ 
issue  to  an  action  on  a  contract  importing!  a  con- 
sideration."* 

[$  886]  (S)  Oeneral  and  Special  AveimentB. 
Many  cases  hold  that  in  an  action  on  an  executory 
contract  a  general  averment  in  the  plea  or  answer 
that  the  contract  was  executed  without  any  con- 
sideration whatever  is  sufficient  without  going  into 
circumstantial  details  which  are  matters  of  evidence 
rather  than  averment."  But  according  to  another 
line  of  decisions  an  allegation  that  the  contract  set 
forth  by  plaintiff  is  inoperative  and  void  for  want 


48.  Smith  V.  Frants,  SS  Ind.  A. 
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Keen  v.  Ranck,  14  Phlla.  168. 
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Ind. — Seeson  v.  Howard,  44  Ind. 
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404. 
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155.  140  NW  380;  State  v.  Wright,  37 
Iowa  622;  Goodpastor  v.  Porter,  11 
Iowa  161;  Llnder  y.  Lalie,  6  Iowa 
164. 

Kan. — Miller  v.  Brumbaugh,  7  Kan. 
343. 

Ky. — Van  Jellico  Min.  Co.  v.  Rol- 
lins. '108  SW  236.  32  KyL  1190,  111 
8W  828.  S3  KyL  920:  Brown  v. 
Ready.  20  SW  1036,  14  KyL  588. 

Mo. — Merrick  v.  Phillips,  58  Mo. 
436;  Sumner  v.  Summers,  54  Mo.'340; 
Porter  t.  Jones.  52  Mo,  399;  Doan  v. 
Moss,   20  Mo.  297. 

N.  T. — Dubois  V.  Hermance,  56  N. 
T.  673;  Hammond  v.  Karle,  58  HowPr 
426. 

Oh. — Chamberlain  v,  Painesville, 
etc.  R.  CO.,  15  Oh.  St.  226:  Louder- 
man  V.  Judy,  2  Oh.  Cir.  Ct  361,  1  Oh. 


Cir.  Dec.  626. 

S.  D. — ^Brown  v.  Edsall,  23  S.  D. 
610,  122  NW  668. 

See  also  Pleading  [31  Cyc  696]. 

St.  Alden  T.  Carpenter,  7  Colo.  87, 
1  P  904:  Nixon  v.  Beard.  Ill  Ind. 
137,  12  NB  131;  Butler  v.  Edgerton,  15 
Ind.  16;  Smith  v.  Frantz,  69  Ind.  A. 
260.  109  NE  407;  Kennedy  v.  Swisher, 
34  Ind.  A.  876,  73  NE  724;  Wheeler  v. 
Billings,  38  N.  Y.  263;  Beech  v. 
White,  12  A.  &  E.  668,  40  ECL  S8S, 
113  Reprint  967;  Ralkes  v.  Todd,  8 
A.  &  E.  846,  36  ECL  873,  112  Reprint 
1058;  SutherUnd  v.  Pratt,  11  M.  &  W. 
296.  162  Reprint  816. 

B8.  Van  Jellico  Min.  Co.  v.  Rol- 
lins. 108  SW  236,  32  KyL  1190. 

64.  Crane  v.  Bayley,  126  Mich. 
323.  86  NW  874;  Boyer  v.  Sowles,  109 
Mich.  481,   67  NW  530. 

55.  Ala. — ^Kolsky  v.  EluBlen,  103 
Ala.  97,  15  S  668:  Giles  v.  Williams, 
3  Ala.  316.  37  AmD  692. 

Ark.— Dlckerson  v.  Hamby.  96  Ark. 
168,  131  SW  674;  CatUn  t.  Home,  84 
Ark.  169;  Dickson  v.  Burks,  11  Ark. 
307;  Cheney  v.  Hlgglnbotham,  10 
Ark.  273;  Dickson  v.  Burk,  6  Ark.  412, 
44  AmD  621. 

111. — Sheldon  v.  Lewis,  97  HI.  640; 
Honeyman  v.  Jarvis,  64  111.  366. 

Ind. — ^Fisher  v.  Fisher,  113  Ind. 
474.  16  NE  832;  Beard  v.  Lofton,  102 
Ind.  408,  2  NE  129;  Moyer  v.  Brand, 
102  Ind.  301.  26  NE  126;  Moore  v. 
Boyd,  95  Ind.  134;  Bush  v.  Brown, 
49  Ind.  673,  19  AmR  696;  Btllan  v. 
Hercklebrath,  23  Ind.  71;  Swope  v. 
Pair,  18  Ind.  300;  Frybarger  v.  Cocke- 
falr, 17  Ind.  404;  Butler  v.  Edgerton, 
15  Ind.  15;  Webster  v.  Parker,  7  Ind. 
186.  , 

Kan. — Miller  v.  Brumbaugh,  7  Kan. 
343. 

ky. — Rudd  V.  Hanna,  4  T.  B.  Mon. 
528;  Boone  v.  Shackleford.  4  Bibb  67; 
Ralston  v.  Bullltts,  3  Bibb  261. 

Oh. — Chamberlain  v.  Painesville, 
etc..  R.  Co.,  15  Oh.  St.  226. 

Or. — Foren  v.  Dealey,  4  Or.  92. 

[a]  Xb  Klaalaslppl  (1)  this  rule 
formerly  prevailed  (Matlock  v.  Liv- 
ingston, 17  Misa  489  [foil  Taylor  v. 


of  a  sufficient  and  adequate  consideration  is  deeawd 
to  be  merely  an  allegation  of  a  conclusion  of  law/ 
and  it  is  necessary  to  aver  the  facts .  which  -shov 
that  there  was  no  consideration.'"  And,  atthongh 
the  general  averment  of  no  consideration  may  tn  the 
particular  jurisdiction  be  held  sufficient,  yet  if  i  tba 
'plea  sets  up  the  facts  surrounding  the  execution  of 
the  contract  it  will  be  demurrable,  unless  "Woh 
facts  '^h  the  fair  and  reasonable  inferences  therer. 
from  constitute  a  valid  defense.''^  It  has-  been 
held  that  the  objection  that  no  oonsiderationi  is 
shown  on  the  face  of  the  instrument,  or  that  none 
is  averred  by  plaintiff,  cannot  be  taken  by  demur- 
rer, and  that  the  want  or  failure  of  consideration 
must  be  averred  by  way  of  defense  when  the  action 
is  on  a  written  contract,'*  but  there  is  authority  to 
the  contrary."  ,    . 

[$  887]  L  Failnre  of  Oonaiderati(«<»— (1)  Paxtial 
Faunre.  A  plea  of  partial  failure  of  oonsideratioii 
in  an  action  on  a  sealed  instrument  reciting  a  con- 
sideration is  bad.*"  And  at  common  law.  partial 
failure  of  consideration  could  not  be  set  up  as  » 
defense,  unless  the  transaction  was  fraudulent  ,in 
its  inception;  defendant  was  obliged  to  resort  to 
a  cross  action  to  recover  his  damages,  unless,  he 
could  show  an  entire  failure  of  consideration.*'  But 
now  generally,  either  by  statute  or  by  judicial  de- 
termination, the  defense  of  partial  want  of  failnre 
of  consideration  may  be  interposed  in  an  action  op 
a  contract,  when  the  facts  constituting  the  defense 
are  specially  pleaded  or  set  out  by  way  of  reccthp^' 
ment  or  as  a  bar  to  so  much  of  the  demand  as 'may 
be  thus  answered;  and  this  rule  promoted  the  ends 
of  justice  by  avoiding  the  circuity  of  action  neces^ 

Mcnairy,  42  Miss.  276]),  (2)  bat  ttbw 


by  statute  defendant  must  show  by 
his  plea  the  actual  speoiflo  ground  of 
his  defense  (Tittle  v.  Bonner,  it 
Miss.  678). 

Be.  Cal. — Gushee  v.  Leavitt,  5  Cal. 
160,  63  AmD  11-6;  Rivera  v.  Caphpa.' 
29  Cal.  A.  496,  499,  156  P  1016,  1017 
[clt  Cyo]  (samble). 

Colo. — Alden  v.  Carpenter,  7  ColOw' 
87,  1  P  904;  Munro  v.  King,  3  CMo. 
238;  Patterson  v.  Oile,  1  Colo.  200. 

EHa. — ^Ahren  v.  Willis,  6  Fla.  369i 

Mo. — Staley  v.  Ivory,  66  Mo.  74. 

N.  T. — Recknagal  v.  Stelnwaqr,  5t 
App.  Div.  362769  NYS  132;  Ham^ 
mond  V.  Earte,  68  HowPr  '426.  > 

Tex. — Clifton  y.  Brundage,  26  Tex.- 
331. 

[a]  n«a  halA  lanfioleiit. — John' 
son  v.  Redwine,  98  Qa.  118,  26  SB 
924. 

[b]  n«a  helA  raSdnt.— Witt  ▼. 
Baker,  13  Ga.  A.  896,  79  SE  243. ',  .     • 

57.  Dlckerson  v.  Hamby,  96  Ark; 
163,  131  SW  674. 

58.  Goodpaster  v.  Porter,  11  Iowk 
161:  Towsley  ▼.  Olds,  6  Iowa  626; 
Llnder  v.  Lake,  6  Iowa  164. 

BO.     Seneca    Falls    v.     Botsch,     £6 

Misc.  481,  149  NYS  320. 
60.     Oroas  refemuiaat 

Action  on  negotiable  Instrument  see 
Bills  and  Notes  19  1203.  1205,  120<. 

General  denial  as  admitting  proof  of 
failure  of  consideration  see  Plead- 
ing [31  Cyc  696]. 

General  Issue  in  assumpsit  as  ad- 
mitting proof  of  failure  of  consLd- 
eratlon  see  Assumpsit,  Actk>n  of 
i  75. 

Verification  of  plea  see  Pleading  [31 
Cyc  534]. 
ei.     Raritan    R.    Co.    v.    Middlesex, 

etc..  Traction  Co..  (N.  J.)  Bl  A  623. 
6L     Withers  V.  Greene,  9  How.  (U. 

S.)    213,    13    L.    ed.    109;    Scudder   v. 

Andrews,  21  F.  Cas.  No.  12,664,  2  Mc- 
Lean 464;  WlUett  v.  Forman,  3  J.  J. 

Marsh.   (Ky.)   292;  Gray  v.  Cox.  4  B. 

&  C.  108.  10  ECL  602.  107  Reprint  999. 

1  C.  &  P.  184,  12  ECL  115;  Lalng  v. 

Fidgeon.    6   Taunt.    108.    1   BCL   631. 

128  Reprint  974;  Fortune  v.  Linghan, 
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sary  under  the  old  mle."  Thus,  where  plaintiff 
hw  made  a  warranty,  either  mala  fide  or  bona 
fide,  of  which  there  has  been  a  breach,  defendant 
may  plead  and  prove  .his  damages  in  the  seller's 
action  for  the  price  of  the  articles  sold  instead  of 
bringing  a  cross  action  on  the  warranty."*  In  some 
states,  partial  failure  of  consideration  cannot  be' 
^own  under  the  general  issue  alone;  it  must  be 
set  up  in  a  brief  statement."  ^ 

[i  888]  (2)  Total  Failure.  A  total  f  Jilure  of 
consideration  must  be  allied  by  defendant,  other- 
wise he  cannot  prove  it.°*  A  plea  of  failure  of 
consideration  must  aver  more  than  the  mere  fail- 
ure; it  must  disclose  the  manner  of  the  failure  and 
should  state  the  consideration  and  its  failure,  not 
in  genera],  but  in  specific,  terms.  In  other  words, 
it  must  state  the  facts  showing  the  substance  of  the 
matter  relied  on  as  a  defense,  for  a  mere  general 
averment  that  the  consideration  has  failed  is  a 
statement  of  legal  conclusion.'^ 

[i  889]  (3)  Allegation  as  to  Whethar  FaUnxe  la 
Partial  or  Total.  If  a  failure  of  consideration  is 
set  up  as  a  defense,  it  must  be  stated  whether  it  is 
a  partial  or  a  total  failure."^  And  a  plea  which 
avers  a  total  failure  of  consideration,  but  discloses 


only  a  partial  failure,  is  bad  on  demurrer.""  A 
plea  which  sets  out. the  consideration,  but  does  not 
all^e  wherein  it  is  insufficient,  is  bad  on  demurrer.'° 

[i  890]  j.  Illegality  of  Oonaideratioit— (1)  In 
Qsneral.  As  has  been  seen,  an  action  cannot  be 
maintained  on  an  illegal  contract,  whether  the 
illegality  be  because  the  contract  contemplates  a 
violation  of  a  rule  of  the  common  law  or  of  a 
statute,  or  because  it  is  contrary  to  public  policy." 
A  plea  or  answer  therefore  which  sets  up  facts 
showing  that  the  contract  sued  on  is  illegal  for 
either  of  these  reasons  is  good.^'  A  general  allega- 
tion' that  the  contract  is  illegal  is  a  mere  conclu- 
sion of  law."  Consequently,  where  it  is  necessary 
to  plead  illegality,  facts  must  be  stated  from  which 
that  conclusion  may  be  drawn.^*  However,  it  is 
never  necessary  to  plead  the  law.  When  the  facts 
appear,  either  on  the  pleadings,  or  the  proof,  either 
party  may  insist  on  the  law  applicable  to  such 
facts.'"'  Illegality  in  the  consideration  cannot  be 
pleaded  as  a  failure  of  consideration.^^ 

[$891]  (2)  Necesaity  of  Special  Plear— (a)  In 
G«iieraL  In  assumpsit  at  common  law,  illegality  of 
consideration  of  the  contract  sought  to  be  enforced 
may  be  shown  under  the  general  issue  without  a 


2  Oampb.  41»;  Tye  v.  Gwynne,  2 
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How.  213,  13  L.  ed.  109;  Miller  v. 
Smith.  IT  F.  Cas.  No.  9.690,  1  Mason 
437. 

Ala. — ^Peden  v.  Moore,  1  Stew.  & 
P.  71,  21  AmD  649. 

Arlc — Berry  y.  Diamond,  19  Ark. 
262;  Keller  v.  Vowell,  17  Ark.  446. 

Pla. — Stafford  v.  Anders,  SFla.  24. 

Gku — Robinson  v.  Wilson,  19  Ga. 
SOS;  Simmons  v.  Bl&ckman,  14  Oa. 
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Ky. — Culver  v.  Blake,  6  B.  Mon. 
S28. 
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L.  28S.     . 

N.  T. — ^Payns  v.  Cutler,  13  Wend. 
COS;  Peo.  v.  Niagara  C.  PI..  12  Wend. 
246;  Reab  v.  McAllster,  8  Wend.  109; 
Burton  v.  Stewart,  3  Wend.  236,  20 
Am.  Deo.  692;  Spalding  v.  Vander- 
cook,  2  Wend.  431. 

Tex. — Fortson  v.  Caldwell,  17  Tex. 
627. 

See  also  supra  j   243. 

64.  Fisher  v.  Samuda,  1  Campb. 
160;  King  V.  Boston,  7  East  481  note 
a.  103  Reprint  186;  Cormack  v.  Glllls 

Idt  Basten  v.  Butter,  7  East  479, 
81,  103  Reprint  185].  See  generally 
Sales   {36   Cyc   441]. 

68.  MoCormlck  v.  Sawyer,  108  Me. 
406,   81   A  482.  AnnCaBl913B  316. 

68.  Woodin  v.  Lieach.  186  Mo.  A. 
276.   172   SW  62. 

67.  Ark. — Cheney  v.  Hlggin- 
botham,  10  Ark.  273. 

Cal. — Gushee  v.  Leavltt,  6  Cal.  160, 
68  AmD  116. 

Fla.— Ahem  v.  Willis,  6  Fla.  369. 

111.— Wilson  V.  King,  83  111.  232; 
Hough  V.  Gage,  74  111.  267;  Gage  v. 
Liewls.  68  111.  604;  Christopher  v. 
Cheney,  64  111.  26;  Johnson  v.  Wilson, 
64  111.  419;  Evans  v.  Green  County 
School  Comrs.,  6  111.  654;  Swain  t. 
Cawood,  3  111.  606;  Sims  v.  Klein,  1 
III.  302;  Bradshaw  v.  Newman,  1  111. 
138,  12  AmD  149;  Poole  v.  Vanland- 
Ingham,  1  111.  47;  Cornelius  v.  Van- 
orsdall,  1  III.  23;  Taylor  v.  Sprinkle, 
1  111.  17. 

Ind. — Moore  v.  Boyd,  96  Ind.  134; 
Billan  V.  Hercklebrath,  23  Ind.  71; 
Swope  V.  Fair,  18  Ind.  300;  Applegate 
▼.  Crawford,  2  Ind.  579. 


Mo. — Staley  v.  Ivory,  65  Mo.  74; 
George  T.  Smith  Middlings  Purifier 
Co,  v.  Remfoaugh,  21  Mo.  A.  390. 

N.  J. — Rarltan  R.  Co.  v.  Middlesex, 
etc..  Tract.  Co.,    61   A  623. 

N.  Y. — Dubois  V.  Hermance.  66  N. 
Y.  673;  Weaver  v.  Barden,  49  N.  Y. 
286;  Eldridge  v.  Mather,  2  N.  Y.  167. 

Tex. — Clifton  V.  Brundage.  25  Tex. 
331;  Forston  v.  Caldwell,  17  Tex.  627. 

Eng. — ^Head  v.  Baldrey,  6  A.  &  E. 
469,  33  ECL  262,  112  Reprint  175. 

[a]  IB  aiabaama  a  plea  of  failure 
of  consideration  not  stating  the  facts 
is  demurrable  on  that  account,  unless 
It  is  pleaded  "In  short  by  consent." 
Sims  V.  Herafeld.  96  Ala.  146,  10  S 
227;  Carmellch  v.  Mims,  88  Ala.  336, 
6  S  918. 

[b1  Aaawar  IMUl  wifllotwit. — For- 
gotston  V.  Craigin,  62  App.  Dlv.  243, 
70  NYS  679  (where  plaintiff  sued  on 
a  contract  by  whlcH  he  transferred 
to  defendant  his  claim  to  certain 
goods  which  defendant  had  obtained 
from  a  third  person  with  whom 
plaintiff  was  jointly  interested  in  the 
goods,  and  the  answer  alleged  that 
neither  plaintiff  nor  such  person  had 
any  title  to  the  goods,  but  that  they 
had  been  replevied  by  the  true 
owner). 

68.  Clougb  V.  Hurray,  19  AbbPr 
(N.  Y.)  97. 

69.  Christopher  v.  Cheney,  64  III. 
26;  Tyler  y.  Borland,  17  Ind.  298; 
Manly  v.  Hubbard,  9  Ind.  230;  Street 
V.  Mullin.  6  Blackf.   (Ind.)  663. 

Tulaiiee  see  infra  |  916. 

70.  Mead  v.  Hugbe^  16  Ala.  141, 
1  AmR  123. 

71.  See  supra  (  440. 

78.  Ala. — Dudley  v.  Collier,  87  Ala. 
431,  6  S  304,  13  AmSR  56;  Harrison  v. 
Jones,  80  Ala.  412. 

Ark. — Tucker  v.  West,  29  Ark.  386; 
Tatnm  v.  Kelley,  26  Ark.  209,  94  AmD 
717. 

Cal. — Prost  v.  More,  40  Cal.  347. 

111. — Cincinnati  Mat.  Health  Assur. 
Co.  V.  Rosenthal,  66  III.  86,  8  AmR 
626. 

Ind. — Crowder  y.   Reed,   80  Ind.   1. 

Iowa. — Dillon  v.  Allen,  46  Iowa  299, 
26  AmR  146;  Chambers  v.  Games,  2 
Greene  320. 

La. — Harvey  v.  Fitzgerald,  6  Mart. 
630. 

Mass. — Jones  v.  Smith,  3  Gray  600. 

Minn. — Solomon  v.  Dresohler,  4 
Minn.  278. 

Pa. — ^Thorne  v.  Travellers'  Ins.  Co., 
80  Pa.  15,  21  AmR  89. 

S.  C. — McConnell  v.  Kitchens,  20  8. 
C.  430,  47  AmR  845. 


TS.    Baker  v.  Lehman,  186  Ala.  493, 

65  S  321:  Cone  v.  Ollmore,  79  Or.  349, 
166  P  192. 

"A  plea,  seeking  to  avoid  a  con- 
tract as  being  in  furtherance  of  an 
unlawful  business,  must  aXleee,  not 
merely  the  conclusion  of  law,  but  the 
facts  leading  to  that  conclusion." 
Baker  v.  Lehman.  186  Ala.  493.  502, 

66  S  321. 

74.  Fisher  ▼.  I^lsher.  113  Ind.  474, 
15  NE  832;  Kaln  v.  Rlnker,  1  Ind.  A. 
86,  27  NE  828.  And  see  cases  infra 
S  891  note  79. 

[a]  UndsT  the  judtoatnx*  Aet  of 
Ontario,  as  formerly,  the  plea  to  an 
action  on  a  contract  that  It  was 
entered  into  for  an  immoral  or  for 
an  Illegal  consideration  must  set  oat 
the  particular  facta  relied  upon 
as  establishing  such  consideration. 
Clark  V.  Hagar,  22  Cian.  S.  C.  510; 
Crosson  v.  Blgley,  12  Ont.  A.  94. 

[b]  Za.  thm  abs*ao*  of  •ocotpttim  to 
tk«  plwdlng,  a  general  allegation  of 
the  Invalidity  of  the  contract  is  suffi- 
cient. Waltben  v.  Louisville,  etc.,  R. 
Co.,  7  La.  A.   (Orleans)  226. 

[c]  Answer  iMld  sniBaUat*— Kal- 
vey  V,  Woolner,  71  App.  Dlv,  821,  842, 
71  NYS  1106. 

76.  Handy  v.  St.  Paul  Globe  Pub. 
Co.,  41  Minn.  188,  42  NW  872.  16  Am 
SR  695,  4  LRA  466.  And  see  Infra 
I  892. 

'"The  defence  Is  allowed,  not  for 
the  sake  of  the  defendant,  but  of  the 
law  Itself.  The  principle  is  indis- 
pensable to  the  purity  of  its  ad- 
mlnistratton.  It  will  not  enforce 
what  it  has  forbidden  or  denounced. 
The  maxim.  Ex  dolo  malo  non  oritur 
actio,  is  limited  by  no  such  qualiflca- 
tlon.  The  proposition  to  the  con- 
trary strikes  us  as  hardly  worthy  of 
serious  refutation.  Whenever  the  Il- 
legality appears,  whether  the  evi- 
dence comes  from  one  side  or  the 
other,  the  disclosure  is  fatal  to  the 
case.  No  consent  of  the  defendant 
can  neutralise  its  effect.  A  stipula- 
tion in  the  most  solemn  form  to 
waive  the  objection,  would  be  tainted 
with  the  vice  of  the  original  contract, 
and  void  for  the  same  rehson. 
Wherever  the  contamination  reaches. 
It  destroys.  The  principle  to  be  ex- 
tracted from  all  the  cases  is,  that  the 
law  'will  not  lend  its  support  to  a 
claim  founded  upon  its  violation.** 
Hall  V.  Coppell,  7  Wall.  (U.  S.)  B42, 
568,  19  L.  ed.  244  [quot  Oseanyan  v. 
Winchester  Repeating  Arms  Co..  103 
U.  S.  261,   26  L.  ed.  639]. 

76.     Wllkins  V.  Riley,  47  Miss.  S06. 


For  I«*«r  oaaes,  davalopmenta  and  «luuifM  in  the  law  see  cumulative  Annotations,  sajne  title,  page  and  note  numbar. 
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special  plea,  since  illfgmlil^  goes  to  the  foundation 
of  the  right  of  action.'^  In  England,  since  the 
adoption  of  the  Hilary  Rules,  if  a  good  cause  of 
action  at  common  law  appears  in  the  declaration, 
defendant  must  plead  any  statutable  illegality  on 
which  he  relies  as  a  defense.^*  And  in- many  oases 
decided  under  American  statutes  requiring  the  facts 
constituting  the  cause  of  action  or  defense  to  be 
pleaded,  it  has  been  decided  that  evidence  tending 
to  show  the  illegality  of  the  contract  in  suit  cannot 
be  given  under  a  general  denial  or  the  general  issue, 
if  the  contract  is  valid  on  its  face,  but  that  the  de- 
fense must  be  specially  pleaded."  In  some  cases 
it  has  been  held  that  if  the  invalidity  of  the  con- 
tract is  because  of  its  contravention  of  a  public 
statute  intended  for  the  protection  of  the  parties. 


77.  U.  S. — Oscanyan  v.  Winchester 
Repeating  Arms  Co.,   103    U.    S.   2<1. 

26  Li.  ed.  539;  MeKUtre  v.  Corwlne,  101 
U.  S.  108.  25  L.  ed.  899;  Hall  -v.  Cop- 
pell,  7  Wall.  642,  19  L.  ed.  244;  Provi- 
dence Tool  Co.  V.  NorrlB,  2  Wall.  46, 
17  L.  ed.  8£g;  Craig  v.  Missouri,  4 
Pet.  410.  7  L.  ed.  903:  Gauthier  v. 
Cole,  17  Fed.  716.  See  Union  Pac.  R. 
Co.  V.  Belek,  211  Fed.  699.  Contra 
Jefferson  v.  Burhans,  86  Fed,  949,  29 
CCA  481. 

Ala. — Baker  v.  Lehman,  186  Ala. 
493.  497.  66  S  321  [olt  Cyo];  Woods  v. 
Armstrong.  64  Ala.  160.  26  AmR  <71; 
Hilton  V.  Haden,  82  Ala.  SO,  70  AmD 
523. 

Del. — ^William  Wilkens  Co.  ▼.  Con- 
solidated Agricultural  Chemical  Co., 

27  Del.  «2S,  89  A  6. 

111.— Wright  V.  Cudahy.  168  111.  86, 
48  NB  39  raff  64  111.  A.  4S3]. 

Ind. — Cheney  v.  Unroe,  166  Indr 
560.  77  NE  1041,  117  AmSR  391. 
Contra  Caaad  v.  Holdrldge,  60  Ind. 
529. 

La. — Bowman  v.  Gonegal,  19  La. 
Ann.  328.  92  AmD  637;  Schmidt  v. 
Barker,  17  I>a.  Ann.  261,  87  AmD  527. 
Contra  Harvey  v.  Fltsgerald,  6  Mart. 
S30. 

Mich. — Swing  V.  Cameron,  145 
Mich.  176,  108  NW  606,  9  LRANS  417, 
9  AnnCas  332;  Heltron  v.  Daly,  133 
Mich.  613,  96  NW  714:  Snyder  v. 
W^lUey,  33  Mich.  483;  HIU  v.  Cal- 
laghan,  31  Mich.  424;  Dean  v.  Chapln, 
22  Mich.  275;  Myers  v.  Carr,  12  Mich. 
63;  State  Prison  v.  Lathrop,  1  Mich. 
438;  Kinnle  v.  Owen,  1  Mich.  249. 

N.  H. — Brackett  v.  Hoyt,  29  N.  H. 
264;  Pray  v.  Burbank,  10  N.  H.  377. 

Okl. — McGuffln  v.  Coyle,  16  OkL 
648.  85  P  964,  6  LRANS  524. 

Pa. — Blandl  v.  Pellegrini,  60  Pa. 
Super.  662;  Feet  v.  Knight,  2  Pa.  Co. 
445.  Contra  Simons  v.  West,  2  Miles 
196. 

Tenn. — Ohio  L.  Ins.,  etc.,  Co.  v. 
Merchants'  Ins.,  etc.,  Co.,  1  Humphr. 
1,  53  AmD  742. 

Vt. — ^EaUns  V.  Parkhurst,  17  Vt 
105. 

Eng. — Holman  v.  Johnson,  Cowp. 
341.  98  Reprint  1120;  Norman  v.  Cole, 
3  E^sp.  252. 

"The  position  of  the  plaintiff  that 
the  illegality  of  the  contract  in  suit 
cannot  be  noticed  because  not  affirm- 
atively pleaded,  does  not  strike  us 
as  having  much  weight.  We  should 
faardly  deem  it  worthy  of  serious 
consideration  had  it  not  been  ear- 
nestly pressed  upon  our  attention  by 
learned  counsel.  The  theory  upon 
which  the  action  proceeds  is  that  the 
plaintiff  has  a  contract,  valid  in  law. 
for  certain  services.  Whatever  shows 
the  Invalidity  of  the  contract,  shows 
that  in  fact  no  such  contract  as  al- 
leged ever  existed.  The  general  de- 
nial under  the  Code  of  Procedure  of 
New  York,  or  the  general  issue  at 
common  law.  Is,  therefore,  sustained 
by  proof  of  the  invalidity  of  the 
transaction  which  is  designated  in 
tlie  complaint  or  declaration  as  a 
contract."  Oscanyan  v.  Winchester 
Repeating  Arms  Co.,  163  U.  S.  261. 
266,  26  l^  ed.  639. 


[a]  In  Xaaaaeknmtta  (1)  this  was 
formerly  the  rule.  Hulet  v.  Strat- 
top,  5  Cush.  639;  Dixie  v.  Abbott,  7 
Cash.  610;  Wheeler  v.  Ruasell,  17 
Mass.  258.  (2)  But  it  was  changed 
by  St  (1862)  c  312  |i  14,  16.  See 
cases  infra  note  79. 
•  78.  Martin  v.  Smith.  4  Blng.  N. 
Cas.  436,  33  BCL  792.  132  Reprint 
866;  Bamett  v.  Glossop,  1  Bing.  N. 
Cas.  633,  27  BCL  796,  131  Reprint 
1261;  Trlebnerr  v.  Duerr,  1  Bing.  N. 
Cas.  266,  27  ECU  634,  131  Reprint 
1119i  MacNabb  v.  Johnson,  2  F.  &  F. 
293 

[a]  Statntorj  egtoavtloBa  most  'b* 
mtgtM^tA  by  the  plea.  lyAllex  v. 
Jones,  2  Jur.  N.  S.  979.  To  same 
effect  Rleman  v.  Morrison,  264  HI. 
279,    106  NK  216   [rev  184  111.  A.  20]. 

7*.  Ark. — Dickson  v.  Burk,  6  Ark. 
412,  44  AmD  621. 

Conn. — Hendrick  v.  Liowe,  85  Conn. 
636,  84  A  89;  Wlggln  v.  Federal 
Stock,  etc,  Co..  77  Conn.  507,  59  A 
607. 

Oa. — Klmbro  v.  Fulton  Bank,  49 
Qa.  419. 

Iowa. — W.  T.  RawlelKh  Medical  Co. 
V.  Osborne,  158  NW  666;  Chambers 
V.  Oames,  2  Greene  820. 

Kan. — Missouri,  etc.,  R.  Co.  v.  Bag- 
ley,  60  Kan.  424,  66  P  769;  Barber 
Asphalt  Pav.  Co.  v.  Botsford,  56  Kan. 
6S£  44  P  3. 

Ky. — Barnes  v.  Weikel  Chair  Co.. 
89  SW  222.  28  KyL  316:  Coyle  v. 
Fowler,   3   J.  J.   Marsh.   472. 

Mass. — Silver  v.  Graves.  ^210  Mass. 
26.  95  NE  948;  Suit  t.  Woodhall,  116 
Mass.  547;  Cassldy  v.  Farrell,  109 
Mass.  397;  New  York  Bank  Note  Co. 
V.  Kidder  Press  Mfg.  Co..  192  Mass. 
391,  78  NE  463;  Gobs  v.  Austin,  11 
Allen  626;  Jones  v.  Andover,  10  Al- 
len 18;  Bradford  v.  Tinkham,  6  Gray 
494;  Malry  v.  Mohawk  Valley  Ins. 
Co.,  6  Gray  641,  66  AmD  380;  Gran- 
ger v.  Ilsfev,  2  Gray  521.  The  rule 
was  formerly  otherwise.  See  supra 
note  77   [al. 

Minn. — Finley  v.  Quirk,  9  Minn. 
194.   86   AmD  93. 

Mo. — Shohoney  v.  Quincy,  etc..  R. 
Co..  231  Mo.  131,  132  SW  1059, 
AnnCasl912A  1148;  McDermott  v. 
Sedgwick.  140  Mo.  172.  39  SW  776 
(overr  Sprague  v.  Rooney,  104  Mo. 
849,  16  SW  506];  St.  Louia  Agri- 
cultural, etc.,  Assoc.  V.  Delana.  108 
Mo.  217,  18  SW  1101;  Mueser  v.  Ad- 
ler,  86  Mo.  446;  Moore  v.  Ringo,  82 
Mo.  468;  Knapp  v.  Culbertson,  162 
Mo.  A.  147,  133  SW  66;  American 
Copying  Co.  v.  Muleski,  138  Mo.  A. 
419,  122  SW  .384;  Mitchell  v.  Bran- 
ham,  119  Mo.  A.  643,  96  8W  939; 
George  v.  Williams,  68  Mo.  A.  138; 
Cummisky  v.  Williams,  20  Mo.  A. 
606. 

Mont. — Owens  v.  Davenport,  89 
Mont.  665.  104  P  682.  28  LRANS  996. 

Nebr. — Fitzgerald  v.  Fltsgerald. 
etc.,  Constr.  Co.,  44  Nebr.  463,  62  NW 
899;  Atchison,  etc.,  R.  Co.  v.  Miller, 
18   Nebr.    661,   21   NW   451. 

N.  Y. — Milbank  v.  Jones,  127  N.  Y. 
870,  28  NE  31.  24  AmSR  454;  Hon- 
egger  v.  Wettstein.  94  N.  Y.  262; 
Cummins  v.  Barkalow,  1  Abb.  Dec. 
479,  4  Keyes  514;  Drake  v.  Lauer,  93 


and  the  benefit  of  which  may  be  waived,  ttte  de- 
fense of  invalidity  is  not  available  under  a  general 
denial,  but  must,  be  pleaded;^  but  that  where  the 
general  public  is  affected  by  a  violation  of  the 
particular  statute  or  the  provisions  of  any  public 
law,  it  is  not  necessarily  essential  to  plead  the 
illegality  of  a  contract  constituting  such  a  viola- 
tion." 

[i  892]  (b)  WhBte  Plaintiff  Fails  to  Make  Out 
a  Prima,  Fade  Oaae.  However,  in  any  event,  plain- 
tiff must,  to  support  his  action,  allege  and  prove 
a  contract  valid  on  its  face.  If  he  fails  to  do  this, 
his  complaint  may  h6  dismissed,  although  the  in- 
validity of  the  contract  has  not  been  pleaded  as  a 
defense.^'  Consequently,  where  the  illegality  of  the 
contract  is  disclosed  by  plaintiff's  own  (evidence, 

App.  Dlv.  86,  86  NYS  986,  If 
NYAnnCas  58  (aff  182  N.  Y.  688 
mem,  75  NE  1129  mem];  Dunhant 
V.  Hastings  Pavement  Co.,  66  App: 
Dlv.  244,  67  NYS  632  [reh  den  67 
App.  Dlv.  426,  68  NYS  221];  Drak* 
v.  Slebold,  81  Hun  178,  30  NYS  697; 
O'Toole  v.  Garvin.  1  Hun  92;  Stafford 
Pavement  Co.  ,v.  Monheimer,  41  N.  Y. 
Super.  184;  Schreyer  v.  New  York, 
39  N.  Y.  Super.  1;  StrunskI  v.  Gelger; 
62  Misc.  134,  101  NYS  786;  Lee  v. 
Lee,  40  Misc.  251,  81  NYS  986;  Wlllc 
Ing  V.  RIchter,  25  Miiic.  736,  56  NYS 
682;  Rablnowits  v.  Cunard  8S.  Co, 
119  NYS  686;  Haynea  v.  Abramaon, 
97  NYS  371;  Stoddart  v.  Key,  62  How 
Pr  187. 

N.  C— Boyt  V.  Cooper,  6  N.  a  286. 

N.  D.-~Frankel  v.  Hilller,  16  N,  p. 
887,  393,  113  NW  1067,  15  AnnCis 
266   [quot  Cyc], 

Or.— Ah  Doim  v.  Smith.  85  Or.  89', 
84  P  1093;  Buchtel  v.  Bvans,  SI  Or. 
309,    28    P    67. 

Porto  Rico. — Gonzales  v.  Ortis,  17 
Porto  Rico  663. 

Tex. — Turner  v.   Gibson,   2  Tex.  A. 


Civ.  Cas.  i  714;  Markle  v.  Scott,  1 
Texf  A.  (Sv.  Cas.  JJ  674;  Nunn  v. 
Lackey,   1  _Tex.   A.   Civ.   Caa.   1   1381. 


Wash. — Cox  V.  Cameron  Lumber 
Co.,  39  Wash.  662.  82  P  116;  Halt- 
land  V.  Zanga,  14  Wash.  92,  44  P 
117. 

(a]  Whare  facts  uhowiag  lllagal- 
itr  are  allseed  m  «h*  aaswer,  pliln- 
tla  cannot  recover  on  the  pleadings, 
although  such  facts  are  not  pleaOed 
or  insisted  on  as  a  defense.  Prost 
V.  More,   40  Cal.   347. 

[b]  mtgut  to  obJ*et.-^AlthoaBh 
the  objection  of  Illegality  In  the  core- 
tract  sued  on  Is  not  open  to  defend*- 
ant  as  a  matter  of  right  unless  spe- 
cially pleaded,  yet  if  the  court  allows 
the  objection  to  be  taken  under  a 
general  denial,  and  rules  that  the  ac- 
tion cannot  be  maintained,  plaintiff 
has  no  ground  of  exception.  Cardose 
V.  Swift,  113  Mass.  250. 

80.  Dunham  v.  Hastings  Pave- 
ment Co.,  66  App.  Dlv.  244.  67  NYS 
632;  Buchanan  v.  Tllden,  18  App.  Dlv. 
123,  46  NYS  417;  Keams  v.  New 
York,  etc..  Perry  Co.,  19  Misc.  19, 
42  NYS  771. 

81.  Dunham  v.  Hastings  Pave- 
ment Co.,  66  App.  Dlv.  244,  67  NYS 
632;  Keams  v.  New  York,  etc..  Ferry 
Co.,  19  Misc.  19,  42  NYS  771. 

83.  Cal. — Dealey  v.  Bast  San 
Mateo  Land  Co..  21  Cal.  A.  39.  130  P 
1066. 

111. — Pietsch  V.  Pletsch.  246  HI.  464. 
92  NE  826.   29  LRANS   218. 

Ind. — Cheney  v.  Unroe.  166  Ind. 
550.    77   NE    1041,    117   AmSR   391. 

Ky.— Wood  v.  McCann,  6  Dana 
366;  Hocker  v.  Gentry.  3  Mete.  468; 
Dunn   V.   Bradley,    7   Ky.    Op.   282. 

Mass. — Cardose  v.  Swift,  113  Mass. 
260;  Goss  v.  Austin.  11  Allen  525. 

Mich. — Fisher  v.  Hampton  Tranap. 
Co.,  136  Mich.  218,  98  NW  1012,  112 
AntSR  358. 

Mo. — Shohoney  v.  Quincy,  etc.,  R. 
Co.,  281  Mo.  131,  132  SW  1059.  Ann 
Ca8l912A    1143. 

N.  Y.— Clifford  v.  Hughes.  189  App. 
Dlv.    780,    124    NYS    478;    Coverly    v. 
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defendant  may,  under  a  general  denial,  object  ythat 
plaintiff's  evidence  shows  that  no  valid  contract 
was  made." 

[$  893]  (3)  Agreement  to  Soppress  •  Criminal 
FztMacation.  A  plea  or  answer  alleging  that  the 
eonsideration  of  the  contract  was  a  promise  to 
suppress  a  criminal  prosecution  is  sufBcient,  al- 
though it  does  not  aver  that  a  crime  has  in  fact 
been  committed.^  Nor  is  it  necessary  to  allege 
what  means  were  used  to  effect  the  illegal  pur- 
pose." 

[$894]  k.  Fraud,  Duress,  or  Mistake— (1)  In 
QmaenL  As  a  general  rule,  fraud,'*  duress,"''  or 
undue  influence,"^  to  be  available  as  a  defense  to 
an  action  on  contract,  must  be  specially  pleaded; 


and  the  same  is  true  of  mistake.'"  Defendant  inust 
generally  set  forth  the  issuable  facts  on  which  he 
relies  to  establish  the  defense."'  For,  although 
fraud  in  the  procurement  of  any  contract  vitiates 
it,  such  a  defense  must  be  pleaded,  and  it  must  be 
shown  that'  plaintiff  was  connected  with,  or  was 
cognizant  of,  the  fraud."  And  where  duress  is 
relied  on  to  defeat  a  contract,  facts  sufficient  to 
show  duress  in  law  must  be  pleaded.*^  In  some 
jurisdictions,  however,  in  an  action  of  assumpsit, 
proof  of  fraud  or  duress  is  admissible  under  the 
general  issue;"  and  where  a  written  contract  is 
not  pleaded,  but  appears  for  the  first  time  in  the 
evidence,  fraud  T>r  mistake  in  the  procurement  of 


21  S.  D.  412,  113  NW 
-Isler  V.  Branson,  8  Humphr. 


Terminal  Warehouse  Co.,  86  App. 
DlT.  488,  83  NTS  869  [afl  178  N.  Y. 
V02  mem,  70  NB  109?  mem];  Balrd 
V.  Shoehan,  38  App.  Dlv.  7.  56  NYS 
288;  Drake  v.  Slebold.  81  Hun  178,  30 
NYS  697;.RusBeU  V.  Burton,  66  Barb. 
t39.  * 

8.    D. — ^Rogers    v.    Gladiator    Gold 

86. 

Tenn. 
277. 

.  Ter. — Willis  V.  Weatherford  Com- 
presa  Co.,   (Civ.  A.)  66  SW  472. 

■  -Bng. — North-Weatern  Salt  Co.,  Ltd. 
V.  BleetrolTtic  Alkali  Co.,  Ltd.,  tl913] 

3  K.  B.  422;  In  re  Robinson's  Settle- 
ment. [1912]   1  Ch.  717. 

VeoMslty  tlutt  objection  of  UU- 
laUtj  be  islaed  see  supra  i  4S6. 

83.  U.  8. — Jefferson  v.  'Burhans, 
86  Fed.   949,   29  CCA   481. 

Ind. — Cheney  v.  Unroe,  166  Ind. 
610,  77  NB  1041,  117  AmSR  391. 

Kan. — Sheldon     v.     Pruessner,     62 
Kan.   579,   35   P  201,   22  LRA  709. 
.  Uass. — ^Dunham     v.     Presby,     120 
Mass.  2S5;  Snell  v.  Dwlsht,  120  Mass. 
». 

■  Minn. — ^Handy  v.  St.  Paul  Globe 
Pub.  Co.,  41  Minn.  188,  42  NW<872, 
16    AmSR   695.    4    L.RA    466. 

JIo.T-Kan8as  City  School  Dist. 
T.  Sbeidley.  138  Mo.  672,  40  SW  656, 
•0  AmSR  676,  87  LRA  406;  McClure 
V.   unman,    102   Mo.   A.   697,    77    SW 

aw. 

•  N.  Y. — ^HonegKer  v.  Wetteteln,  94 
M.  Y,  252;  Sprague  v.  Webb,  168 
At>P.  Dlv.  292,  163  NYS  1020:  Barry 
V.  Mulhall,  162  App.  Dlv.  749,  147 
NYS  996;  Clifford  v.  Hughes,  139 
App.  Dlv.  730,  124  NYS  478;  Drake 
V.  Xauer,  93  App.  Dlv.  86,  86  NYS 
«86i  15  NYAnnCas  58;  Wllklng  v. 
Rlohter,  26  Misc.  736.  66  NYS  582; 
Rarks  v. .  Jacob  Dold  Packing  Co., 
.6  Misc.  570,  27  NYS  289. 

Or. — Ah  Doon  v.  Smith,  26  Or.  89, 
•84  P  1093:  Buchtel  v.  Evans,  21  Or. 
309,  28  P  67. 

Tex. — Bishop  v.   Japhet,    (Civ.   A.) 
171   SW   499;   Willis  v.   Weatherford 
Compress  Co.,  (Civ.  A.)  66  SW  472. 
,    Wash. — Maltland      v.      Zanga,      14 
Wash.   92,  44  P  117. 

84.  Crowd^r  v.  Reed,  80  Ind.  1; 
CSieltenham  Fire  Brick  Co.  v.  Cook, 
44  Mo.  29;  Steuben  County  Bank  v.- 
Mathewson,  5  Hill  (N.  Y.)  249;  Wel- 
born  v.  Norwood,  1  Tex.  Civ.  A.  614, 
20  SW  1129.  Compare  Rleraan  v. 
Morrison.  264  III.  279,  106  NE  215 
[rev  184  111.  A.  20]  (holding  that  a 
plea  In  an  action  on  a  contract  for 
services  rendered  in  recovering 
stolen  property  failed  to  allege 
facts  bringing  the  contract  within 
the  prohibition  of  Cr.  Code  dlv   2   i 

4  [Kurd  Rev.  St  (1913)  c  38  i  276], 
providing  that  every  person  not 
standing  In  the  relation  of  husband 
or  wife,  parent  or  child,  brother  or 
Bister,  to  the  offender,  who  knows 
that  a  crime  has  been  committed  and 
conceals  the  same,  shall  be  deemed 
an  accessary,  where  It  failed  to  aver 
that  plaintiff  did  not  stand  in  either 
of  the  relations  defined  by  the 
statute,  or  that  a  crime  had  actually 


been  committed  or  concealed,  or  that 
a  prosecution  was  pending,  but 
merely  alleged  that  the  concealment 
was    contrary    to    statute). 

[a]  Answe*  luU  snfhnliit. — ^An 
answer  which  alleges  that  the  con- 
sideration of  the  note  sued  on  was 
illegal  and  void,  and  that  the  payee 
represented  to  the  maker  that  if  h» 
would  sign  it  a  prosecution  against 
a  third  person  for  perjury  would  be 
discontinued  and  suppressed,  and 
that  defendant  signed  it  for  that  pur- 
pose, and  In  consideration  thereof  the 
payee  agreed  to  discontinue  and  sup- 
press the  prosecution.  Is  sufficiently 
explicit  to  give  defendant  the  full 
benefit  of  all  evidence  tending  to 
support  the  allegation.  Clark '  v. 
Pomeroy,    4    Allen    (Mass.)    634. 

85.     Crowder  v.  Reed,  80  Ind.  1. 

88.  Cal. — California  Steam  Nav. 
Co.  v.  Wright,  8  Cal.  686;  San  Fran- 
cisco Mercantile  Union  v.  MuUer,  18 
Cal.  A.   174,    122  P   828. 

Conn. — ^Hoxle  v.  Home  Ins.  Co.,  32 
Conn.    21,   86  AmD  240. 

Mass. — Barron  v.  International 
Trust  Co.,  184  Mass.  440,  68  NE  811. 

Mich. — Carter  v.  Weber,  138  Mich. 
676,   101  NW  818. 

Minn. — Marshall-Wells  Hardware 
Co.  V.  Bn^de,  121  Minn.  624,  140  NW 
1027. 

Mo. — Madison  County  Bank  v. 
Graham,  74  Mo.  A.   261. 

N.  Y. — Dickinson  v.  Tysen,  209 
N.  Y.  395,  103  NB  70S:  Koran  v. 
Mason,  141  App.  Div.  89,  126  NYS 
668;  Finck  v.  Schmitt,  48  Misc.  603, 
96  NYS   197. 

S.  D. — ^Bower  V.  Jones,  26  S.  D. 
414,  128  NW  470. 

Tex. — Tennant  v.  Fawcett,  27  Tex. 
Civ.  A.   428,   66  SW  80. 

See  also  Interior  Warehouse  Co.  v. 
Dunn,  80  Or.  628,  167  'P  806  (holding 
that  a  written  agreement ,  based  on 
a  consideration  cannot  be  questioned 
in  a  law  action  for  alleged  fraud  or 
deceit,  except  on  a  denial  of  its  exe- 
cution amounting  to  a  plea  of  non 
est  factum,  or,  if  an  unsealed  instru- 
ment, non  assumpsit). 

Plsadlwr  fzaad  gsneraUr  see  Fraud 
[20  Cyo96]. 

87.  Timson  v.  Manufacturers  Coal, 
etc.,  Co.,  220  Mo.  680,  119  SW  666; 
Sternback  v.  Friedman,  23  Misc.  173. 
60  NYS  1025  [mod  on  other  grounds 
34  App.  Dlv.  634,  54  NYS  6081;  Horn 
v.  Davis,  70  Or.  498.  142  P  644, 

88.  Horn  v.  Davis,  70  Or.  498,  142 
P  544. 

89.  Eucalyptus  Growers  Assoc,  v. 
Orange  County  Nursery,  etc,  Co., 
(Cal.)   163  P  46. 

[a]  nsadiaf  held  lnBTiin.ol*nt,>— 
(1)  A  plea  seeking  to  avoid  a  writ- 
ten contract  will  be  stricken  where 
allegations  that  It  was  signed  in  an 
emergency  without  reading  were  In- 
sufficient to  show  an  emergency. 
McDew  v.  Holllngsworth.  (Ga.  A.)  91 
SE  246.  (2)  In  an  action  for  breach 
of  contract,  defendant's  allegation 
that  he  intended  that  a  deposit 
should  be  the  extent  of  his  liability, 
and  that  if  the  contract  did  not  show 
that   it  was  a  mistake  of  the  par- 


ties, Is  not  sufficient  as  an  allegation 
of  mutual  mistake.  Conn  v.  Rosa- 
mond,   (Tex.  Civ.  A.)   161  SW^  73. 

90.  U.  S. — Hitchcock  v.  Galves- 
ton, 12  F.  Clas.  No.  6,634,  3  Woods 
287. 

Ark.— Keller  v.  Vowell,  17  Ark. 
446. 

Ga. —  Tniitt-Sllvey  Hat  Co.  v.  Cal- 
laway, 130  Ga.  637.  61  SB  481;  Cars- 
well  V.  Hartridge,  66  Ga.  41t;  PotU 
V.  Riddle,  6  Ga.  A.  378,  63  SB  253. 

Ind. —  Swope  v.  Pair,  18  Ind.  300. 
And  see  Clodfelter  v.  Hulett  72  Ind. 
137;  O'Donald  v.  Eivansville.  etc. 
Straight  Line  R.  Co.,  14  Ind.  259. 

Iowa. —  Wisconsin  Lumber  Co.  v. 
Greene,  etc.,  Tel.  Co.,  127  Iowa  350. 
101  NW  742.  109  AmSR  387.  69  LRA 
968. 

Ky. —  Barlow  v.  Wiley,  3  A.  K 
Marsh.  457. 

Mass. —  Worcester  v.  EJaton,  IS 
Mass.    371,    7   AmD   165. 

Minn. —  Marshall-Wells  Hardware 
Co.  v.  Bmde,  121  Minn.  624,  140  NW 
1027. 

Miss. —  Bingham  v.  Sessions,  14 
Miss.  13. 

Mo.—  Main  v.  Hall,  127  Mo.  A.  713, 
106  SW  1099. 

Nebr. — Fetzer  v.  Johhson,  93  Nebr. 
763.   141  NW  823. 

N.  Y. —  Sternback  v.  JYIedman,  23 
Misc.  173,  60  NYS  1025;  Smith  v. 
Hlldenbrand,  16  Misc.  129.  36  NYS 
485;  Gouverneur  v.  Blmendorf.  5 
Johns.  Ch.  79. 

Pa. —  ReiUy  v.  Daly,  2  Pa.  Super. 
540. 

Va.— Scott  V.  Boyd.  101  Va.  28,  42 
SB  918. 

[a]  Flaas  bald  lasnAoisst. — 
Greenblatt  t.  McCall.  67  Fla.  166,  64 
S  768. 

[b]  Flaa  hsM  soffloUBt. — ^Beck. 
etc..  Lithographing  Co.  v.  Houppert, 
104  Ala.  503,  16  S  622,  53  AmSR  77 
(where  it  averred  that  the  parties 
came  to  an  agreement,  that  plain- 
tiff's agent  reduced  it  to  writing  and 
then  read  it  to  defendant  in  the 
terms  agreed  on,  when  defendant 
believing  the  instrument  was  written 
as  read,  executed  it,  and  then  showed 
the  difference  between  the  instru- 
ment signed  and  the  one  which  de- 
fendant Intended  to  sign). 

91.  Madison  County  Bank  v.  Gra- 
ham, 74  Mo. 'A.  261.  See  also  intra 
!  896. 

98.  Bond  v.  Kidd,  1  Ga.  A.  798,  57 
SE  944. 

[a]  Snzess  of  InuriaoiimeBtw— A 
plea  that  the  contract  was  executed 
under  duress  of  imprisonment  at  the 
Instance  of  plaintiff  must  charge 
that  the  act  of  the  officer  was  unlaw- 
ful and  that  he  had  no  authority  to 
arrest  and  imprison  defendant  DU- 
ler  V.  Johnson.  37  Tex.  47. 

[bl  In  pleadiar  diursas  psr  nlBBa, 
the  nature  of  the  threats  and  defend- 
ant's fear  of  their  execution  must  be 
alleged.  Murdock  v.  Lewis,  26  Mo. 
A.  234. 

93.  William  Wilkens  Co.  v.  Con- 
solidated Agricultural  Chemical  Co.. 
27  Del.  428,  89  A  6;  Thomas  v.  Grise, 
17  DeL   381,   41  A  888;  Dexter  First 
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the  contract,  although  not  pleaded,  may  be  proved 
by  parol  evidence.**  Under  the  codes,  the  plea  of 
fraud  in  procnring  the  execution  of  the  contract 
may  be  availed  of  in  connection  with  the  geneiral 
denial,  without  being  open  to  the  objeeticm  of  incon- 
sisteney.*" 

[(  895]  (2)  Whether  ATerment  May  Be  General 
or  Should  Be  Specific.  As  a  role,  a  mere  general 
averment  of  fraud,  without  stating  the  facts  and 
circumstancee  on  which  the  charge  is  based,  is 
deemed  to  be  an  averment  of  a  mere  conclusion  of 
law,  presenting  no  issue,  and  not  rendering  proof 
admissible  to  establish  the  defense.**  But  while  this 
general  rule  has  gone  unquestioned  where  plaintiff 
"'•"»««■  fraud  and  seeks  affirmative  «•'•<•*  "^  aooAo 


relief,^'  cases 
are  not  wanting  in  which  it  has  been  considered 
that  a  general  allegation  of  fraud  as  a  defense  is 
snffieient,  because  covin  is  usually  so  secret  that 
defendant  cannot  be  supposed  to  have  full  knowl- 
edge of  the  facts.*'  Indeed,  it  has  been  said  that 
there  may  be  considerable  risk  in  pleading  the  fraud 
specially,  for  if  the  plea  states  in  what  the  fraud 
and  covin  consist,  it  will  preclude  defendant  from 
going  into  general  evidence  of  fraud.**  And  in  a 
number  of  cases  it  has  been  held  that,  in  the  ab- 
sence of  a  statutory  requirement  to  the  contrary, 
a  plea  or  answer  to  an  action  on  a  note,  bond  or. 
'  other  like  instrument,  aUeging  in  general  terms  that 
the  writing  was  obtained,  or  its  execution  procured, 
by  fraud,  misrepresentation,  and  covin,  without 
specifically  averring  the  facts  constituting  the  fraud, 
is  sufficient,  and  presents  a  substantive  and  issuable 
fact  which  is  not  a  mere  conclusion  of  law,  and 
which  must  be  taken  as  true  unless  denied.^    By 


statute,  in  some  jurisdictions,  it  is  provided  that, 
when  fraud  is  relied  on  as  defense  against  a 
written  instrument,  the  facts  on  which  such  de- 
fense is  based  shall  be  plainly  set  forth  in  a  notice 
added  to  defendant's  plea.^ 

[$  896]  (8)  False  Sepr«seutations.  Where  the 
defense  is  grounded  on  false  and  fraudulent  repre- 
sentations as  an  inducement  to  enter  into  the  con- 
tract, defendant  must  set  forth  the  alleged  false. and 
fraudulent  representations,  together  with  the  facts 
as  they ,  actuaUy  exist.'  He  must  state  by  whom 
the  false  representations  were  made  in  order  that 
it  may  be  ascertained  whether  they  were  mad«  by 
a  person  in  a  position  to  speak  for  plaintiff;''  and 
he  must  distinctly  negative  the  truth  of  the  alleged 
false  representations.  So  also  he  must  allege  that 
the  representations  were  made  trith  a  knowledge 
of  their  falsity  on  the  part  of  plaintiff;*  and  that 
he  was  misled  and  induced  to  enter  into  the  oon- 
tr^et  through  a  belief  in  their  truth;'  and  suffered 
resulting  damage  or  injury.' 

[M87]  L  Plea  of  Kon  Est  Factum.  Where  the 
action  is  for  breach  of  a  contract  alleged  to  have 
been  contained  in  a  deed,  a  plea  of  non  est  factum 
constitutes  a  complete  answer.*  The  plea  of  non 
est  factum  puts  in  issue  only  the  actual  execution 
of  the  instrament.  AU  other  material  avermenttr 
of  the  declaration  are  deemed  to  be  admitted,  and 
all  other  defenses  must  be  specially  pleaded,  in- 
cluding matters  which  make  the  instrument  abso- 
lutely void  as  well  as  those  which  make  it  void- 
able.'* Under  this  plea  it  is  not  competent  for 
defendant  to  show  matter  in  evidence  which  g^oes 
only  to  the  avoidance  of  the  contract,  the  reason 


Nat.  Bank  v.  Pox,  40  App.  (D.  C.) 
430. 

94»  Castletnsn-BIakemore  Co.  v. 
rtckrell.  183  Ky.  750,  174  8W  74». 

•6b  De  LlBsa  ▼.  Fuller  Coal,  etc., 
Co..  6»  Kan.  319.  62  P  8«6. 

90.  U.  S. —  Hasard  v.  Oriswold, 
21    Fed.  178. 

Ala — PhcEiilx  Ins.  Co.  v.  MooK.  78 
Ala.  284,  68  AmR  81;  Giles  v.  Wil- 
liams.  3  Ala   tl«,  37  AmD  (12. 

Ari». — History  Co.  v.  Dongherty,  3 
Arts.  887,  29  P  849. 

Ark. — Jackson  v.  Reeve,  44  Ark. 
496;  Mcllroy  ▼.  Buckner,  35  Ark.  6S6; 
Seaborn  v.  Sutherland,  17  Ark.  803; 
Keller  v.  Vowell,  17  Ark.  445. 

Cal. — Albertoli  v.  Branham,  80  Cal. 
831.  22  P  404.  13  AmSR  200;  Gushee 
T.  Leavitt.  5  Cal.  ISO,  83  AmD  118. 

111. — Cole  V.  Joliet  Opera  House 
Co..  79  111.  96;  Hopkins  v.  Woodward, 
75  111.  62;  Wood  v.  Goss,  21  111.  604. 

Ind. — Clodfelter  v.  Holett,  72  Ind. 
137;  Keller  v.  Johnson,  11  Ind.  837, 
71    AmD  366.     ' 

Kan. — Barlier  Asphalt  Pav.  Co.  v. 
Botsford,  68  Kan.  532,  44  P  3;  State 
V.  Williams.  39  Kan.  617,  18  P  727. 

Minn. — Trainer  v.  Schuts,  98  Minn. 
213.   107   NW  812. 

N.  J. — Connor  v.  Dundee  Chemical 
Works,  50  N.  J.  L.  267,  12  A  713. 
See  also  to  same  effect  Hudson  v. 
Wlnslow  Tp.,   36   N.   J.   L.    437. 

N.  T. — Ek!cardt  v.  Elsenhauer.  74 
App.  Div.  36,  77  NTS  18;  Reed  v, 
riark  Cove  Guano  Co.,  47  Hun  410; 
McMurray  v.  Glfford,  6  HowPr  14. 

Okl. — ^Flre  Bztlneuisher  Mfjr.  Co. 
V.   Perry,  8  Okl.  429,  68  P  636. 

Or. — ^Interior  Warehouse  Co.  v. 
Dunn,  80  Or,  628,  167  P  808. 

See  also  2  Chltty  PI.  (16th  Am. 
ed)  398. 

97.     See  Fraud  [20  Cyc  98]. 

99.  Raphael  t.  Goodman,  8  A.  A 
E.  685.  36  ECL  733,  112  Reprint  962; 
Trasham's  Case,  9  Coke  108a,  77  Re- 
print 891;  D'Aranda  t.  Houston,  6  C. 
St  P.  611,  26  ECL  651:  Robson  v. 
Luscombe.  2  D.  &  L.  869;  Lawton  v. 
Elmore.  27  L.  J.  EKch.  141. 

99.     Took  V.  Tuck.  4  Bins.  224,  13 


ECL  478,  130  Reprint  766. 

1.  tJ.  S. — McCllntick  V.  Johnston, 
16  F.  Cas.  Na  8,700,  1  MoLean  414. 

Iowa. — Strawser  v.  Johnson,  2 
Greene  373;  Hildreth  v.  Tomllnson,  2 
Greene  380.  60  AmD  610;  Hampton  t. 
Pearce,  Morr.  489. 

Ky. — ^Bvans  v.  Stone,  80  Ky.  78; 
Whitehead  v.  Root,  2  Mete.  684;  Ross 
V.  Braydon.  2  Dana  181,  26  AmD  445; 
Sharp  V.  White,  1  J.  J.  Marsh.  106. 

N.  J.^-Fivey  v.  Pennsylvania  R. 
Co.,  68  N.  J.  L.  23.  48  A  653  (holding 
that  the  rule  applicable  to  contracts 
under  seal  does  not  apply  to  parol 
contracts);  Mason  v.  Evans,  1  N.  J. 
L.  211. 

N.  T.— Culver  v.  Holllster,  17  Abb 
Pr  406;  Sherwood  v.  Johnson,  1 
Wend.  443. 

Oh. — Saunders  v.  Stotts,  6  Oh.  380, 
37  AmD  263. 

[a]  Xa  WsaoBTl  (I)  this  was  for- 
merly the  rule  (Corby  v.  Weddle,  57 
Mo.  452;  Edgell  T.  Slgrerson,  20  Mo. 
494;  Pemberton  v.  Staples.  8  Mo.  59; 
MontfTOmery  v.  Tipton,  1  Mo.  448), 
(2)  although  now,  under  the  code,  it 
is  held  that  the  facts  and  circum- 
stances constituting:  the  fraud  must 
be  pleaded  (Nichols  v.  Stevens,  123 
Mo.  96.  26  SW  678.  27  SW  613.  26 
LRA  36). 
,  S.  See  statutory  provisions;  and 
'Stauber  v.  Ellett  140  Mich.  27i,  103 
NW  606. 

3.  Ind. — Clodfelter  v.  Hulett,  72 
Ind. '137. 

Mich. — Stauber  v.  Ellett,  140  Mich. 
271,  103  NW  606. 

Nebr. — Fetzer  v.  Johnson,  93  Nebr. 
763.  141  NW  823. 

Or. — McMillan  v.  Batten.  52  Or. 
218,  96  P  676. 

Ont. — Cameron  v.  B->rrowman,  28 
U.  C.  Q.  B.  262. 

See  also  McCracken  v.  Roblson,  67 
Fed.  376,  6  CCA  400  (holding  that, 
where  no  false  representations  are 
alleged,  none  can  be  proved). 

A.  O'Donald  v.  Evansvllle  Straight 
Line,  etc.,  R.  Co.,  14  Ind.  259. 

5.  Clodfelter  v.  Hulett,  72  Ind. 
137;  Outcault  Adv.  Co.  v.  Buell,  71 


Or.  62,  141  P  1020;  ManufactureriT 
Record  Pub.  Co.  v.  Holton,  22-  Pa. 
Super.  120. 

e.  Walsh  v.  Hyatt,  74  APP.  Div. 
20,  77  NYS  8  [alT  178  k.  T.  650  mem, 
68  NB  1125  memi;  Eccardt  V,  Etsen^ 
hauer,  74  App.  Div.  35.  77  NfS  18; 
Walsh  V.  Hyatt.  74  App.  Div.  20,  77 
NTS  8;  Audit  Co.  v.  Taylor,  152  N.  C. 
272,  87  SE  682:  Outoault  Adv.  Oo..  v.- 
Buell.  71  Or.  62,  141  P  1020;  Bromor. 
nla  Co.  r.  Greenwood  Drag  <>>.,  78 
S.  C.  482,  69  SE  863.  '        ■,.-.. 

[a]  A  plea  avan  Mtsiitar  <1) 
where  It  contains  positive  statements 
of  facts  averred  to  have  been  falsely 
and  fraudulently  made  for  the  pu^. 
pose  of  procuring  a  contraot,  that- 
they  were  material,  that  they,  werd 
untrue,  and  that  the  party  to  whom 
they  were  made  relied  on  tliem,  and 
was  by  them  ItMluced  to  enter  into 
the  contract.  Strickland  v.  Oraybill, 
97  Va  602.  34  SE  475.  (2)  An  alle- 
gation that  representations  AVera 
made  fraudulently  and  for  thS  pur- 
pose of  deceiving  defendant  Is  aaufi-- 
flcient  allegatldn  of  knowledge. 
Nellson  v.  Masters,  72  Or.  463,  148  P 
1132.  t 

Veoewdty  of  ka«wla«««  of  falatty 
see  supra  I9  288-291. 

7.  Schrelber  v.  Butler,  84  Ind,  57«! 
Eccardt  v.  Elsenhauer,  74  App.  Dtv. 
36,  77  NYS  18;  Recknagel  v.  Stetn-i 
way,  68  App.  Div.  362.  69  NTS  182 
[mod  33  Mlsc.'633,  68  NYS  957};. Van 
de  Sande  v.  Hall,  13  HowPr  (N.  Y.) 
458;  Outcault  Adv.  Co.  v.  Buell,f  11 
OK  62.  141  P  1020. 

8.  Bromonla  Co.  v.  Greenwood 
Drug  Co.,  78  S.  C.  482.  6»  SE  388..: 

9.  Gadsden,  etc..  Co.  v.  Gadsden 
Land,  eta,  Co..  128  Ala  610,  29  3* 
649.  See  also  Thompson  v.  McCTuI- 
loch.  7  KyL  461  (holding  that,  to  an 
action  on  a  written  contract,  a  pMa 
of  non  est  factum  is  sufflcien't  with- 
out an  allegation  by  defendant  that 
he  did  not  authorize  anyont  else  to 
sign  the  paper  for  him). 

10.  U.  8. — U.  S.  V.  Dalr,  26  F.  C««. 
No.  14,913,  4  Bias.  280. 

Ala. — Gadsden,  etc.,  R.  Co.  v.  Gads- 
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CONTRACTS 


[§§  897-900 


iMing  that  the  instrument  remains  his  deed  not- 
withstanding its  liability  to  be  avoided,  until  plea 
pleaded,  so  that  he  cannot  in  truth  say  that  it  is 
not  his  deed.^*  But  where  defendant  avers  that 
certain  portions  of  the  contract  were  inserted  after 
he  had  signed  it,  he  may  show  that  his  signature 
was  procured  through  the  statement  of  plaintiff 
that  he  wished  it  merely  as  a  memorandum;^'  and 
he  may  show  that  his  signature  was  procured 
through  a  fraudulent  substitution  of  the  contract 
sued  on  in  lieu  of  another.^^  Under  a  denial  of  the 
execution  of  the  contract  sued  on,  defendant  may 
prove  that  the  contract  contained  material  altera- 
tions made  after  it  was  signed.'*  A  distinction  has 
keen  raised  between  a  defense  resting  on  facts 
which  were  misstated  in  order  to  induce  a  party  to 
«nter  into  a  bond,  the  contents  of  which  he  knew, 
and  one  resting  on  a  misrepresentation  of  the  con- 
tents of  the  instrument  itself  to  an  illiterate  per- 
son. In  the  former,  it  is  said,  the  bond  is  the  obli- 
gation dS  the  party  who  seals  it,  but  is  avoided  by 
me  false  inducement  to  enter  into  it,  the  facts  of 
which  must  be  pleaded;  but  in  the  latter  it  is  not 
his  deed  or  bond  at  all,  and  he  may  successfully 
defend  under  the  plea  of  non  est  factum.^' 

[i  898]  4.  BepUcation  or  Beply  and  Snbaeanent 
Pleadings — a.  BiBpUcation  at  Common  Law — (1) 
In  Oeniural.  When  the  plea  properly  concludes  to 
the  country,  which  can  be  only  when  the  allega- 
tions of  the  declaration  have  merely  been  traversed 
or  denied,  plaintiff  cannot  in  general  reply  other- 
wise than  by  adding  what  is  termed  the  similiter.^' 
But  when  the  plea  has  introduced  new  matter  and 
has  therefore  concluded  with  a  verification,  and 
plaintiff  does  not  demur,  he  must  reply,  and  it  is 
error  to  proceed  to  trial  without  a  replication  to 
the  plea.  A  good  replication  may  conclude  de- 
fendant by  matter  of  estoppel,  may  traverse  or 
deny  the  matter  alleged  in  the  plea,  may  confess 
and  avoid  the  plea,  or  lastly,  in  case  of  an  evasive 


plea,  may  new  assign  the  cause  of  action."  Bat 
the  facts  alleged  in  the  plea  should  be  traversed  by 
the  replication,  unless  matter  in  avoidance  is  set 
up.  It  is  not  sufficient  that  the  facts  alleged  in 
the  replication  be  inconsistent  with  those  stated 
in  the  plea;  an  issue  must  be  taken  on  the  material 
allegations  of  the  plea.'^  And  if  plaintiff  resorts 
to  a  traverse,  the  replication  must  answer  the 
whole  of  the  plea." 

[§  899]  (2)  B«plication  De  LgnrU.  Formerly 
the  general  traverse,  or  the  replication  de  injuria, 
as  it  is  called,  was  confined  in  practice  to  actions 
of  trespass,  replevin,  and  cases  for  personal  in- 
juries, where  some  excuse  was  set  up  by  defendant 
in  his  plea.''-  But  when  the  exigency  of  the  new 
rules  rendered  special  pleas  in  excuse  freqnent  in 
actions  of  assumpsit  and  debt  on  simple  contracts, 
it  became  reasonable  that  plaintiff  should  be  alfowed 
to  take  issue  by  a  general  traverse  on  the  whole 
matter  of  excuse  alleged;  and  accordin^y  the 
courts  soon  sanctioned  the  use  of  such  a  form  of 
replication,  changing  only  such  words  as  are  merely 
formal."  This  replieation,  however,  is  not  to  be 
allowed  where  the  plea  is  in  denial  and  not  in 
excuse,  as  where  it  amounts  to  the  general  issue, 
to  a  denial  of  the  contract,  or  the  breach  of  it,  on 
which  the  action  is  founded.'*  Nor  is  it~  allowed 
where  the  plea  amounts  to  ma'tter  of  discharge 
and  not  of  excuse,  as  when  the  plea  is  payment, 
accord  and  satisfaction,  release,  or  the  like.^ 

[$  900]  (3)  Depaxtnre.  The  replication  must 
not  depart  from  the  allegations  made  in  the  decla- 
ration in  any  mat»iai  matter,  the  reason  for  the 
rule  being  that,  if  the  parties  were  permitted  to 
wander  from  fact  to  fact,  and  to  supply  a  new 
cause  of  action  as  often  as  defendant  should  inter- 
pose a  l^al  bar  to  that  which  plaintiff  previously 
set  out,  it  would  lead  to  endless  prolixity,  and 
would  even  be  possible  by  this  means  to  prevent 
them  from  ever  coming  to  issue.** 


den  Land,,  etc,  Co.,  128  Ala.  510,  29 
S  549. 

Iowa. — Chambers  ▼.  Oames,  2 
Oreene  320. 

.  N.  T. — ^Woolley  v.  VowcQjnbe.  87 
N.  T.  60E:  Oouldlng  v.  Hewitt.  2  Hill 
<44:  Cooper  v.  Watson,  10  Wend.  202; 
liSKK  V.  Robinson,  7  Wend.  194;  Bar- 
■l»y  T.  Keith,  6  Wend.  555;  Dale  ▼. 
Rooaevelt,  9  Cow.  207;  McNelsh  v. 
Stewart,  7  Cow.  474;  Thomas  v. 
Woods,  4  Cow.  173;  Kane  v.  Sanger, 
14  Johns.  89. 

Qh. — OranKer  t.  Grangrer,  (  Oh.  86. 

a.  I. — Donglas  V.  Hennessy,  16  R. 
I.  272.  3  A  213,  7  A  1,  10  A  582. 

S.  C. — Bollinger  v.  Thurston,  9  S. 
C.  L.  447.  _ 

W.  Va. — American  Button-Hole 
Overseamlng  Sewing  Mach.  Co.  v. 
Burlack.  35  W.  Va.  S47,  14  SE  819. 

See  also  Bonds  |  190. 

11.  Worcester  v.  E^aton,  12  Mass. 
371.  374,  7  AmD  165. 

IS.  McCaakey  Register  Co.  v. 
Bennett,  6  Ala.  A.  185.  60  S  541. 

13.  Main  v.  Hall,  127  Mo.  A.  718, 
166  SW  1099. 

.  14..  Dennle  v.  Clark.  8  Cal.  A.  760, 
&7  P  69. 

IS.  Schuylkill  County  v.  Coplejr. 
(7  Pa.  386,  6  AmR  441;  Green  v. 
North  Buffalo  Tp.,  56  Pa.  110;  Stoe- 
ver  v.  Weir,  10  Serg.  &  R.  (Pa.)  25; 
Thoroughgood's  Case,  2  Coke  9a,  76 
Reprint  408. 

10.  1  Chltty  PI.  (16th  Am.  ed)  p 
604.     See  also  Pleading  JSl  Cyc  248]. 

IT.  Ark. — Reagan  v.  Irvln,  26  Ark. 
81;  Fesmlre  v.  Brock.  25  Ark.  20; 
Wllliama  v.  Perkins,  21  Ark.  18;  Tay- 
lor V.  Coolldge,  17  Ark.  454;  Stone  v. 
Robinson.  9  Ark.  477;  Cole  v.  Wag- 
non,  2  Ark.  154. 


Fla Frank    v.    WilUama    86    Fla, 

186,  18  S  851;  L.ivIngBton  v.  Ander- 
son, 30  F<la.  117.  11  B  270;  Uvlngston 
V.  L'Engle,  22  Fla.  427. 

Ky. — McGuffln  v.  Halm,  6  Utt.  47. 

Miss. — Hogue  V.  Lewellen,  42  HIsa. 
802;  Rushing  V.  Key,  12  Miss.  191; 
Bosman  v.  Brown, -7  Miss.  349;  Web- 
ster V.  Tleman,  6  Miss.  252. 

Pa. — ^Maxwell  v.  Beltahover,  9  Pa. 
139. 

W.  Va.— Wellsburg  First  Nat. 
Bank  V.  Klmberlands,  16  W.  Va.  555. 

Bng. — RowUnson  v.  Roantre,  t  C.  St 
P.  561,  26  ECL  671. 

See  also  Pleading  LSI  Cyc  2411. 

18.  1  Chitty  PI.  fl6th  Am.  ed)  p 
604.  See  also  Pleading  [31  Cyo  248 
et  Beol. 

JO.  V.  S.  V.  Buford,  3  PeL  (U.  S.) 
13,  31,  7  U  ed.  685. 

aa  Reynolds  v.  Torrance,  6  S.  C 
ti.  125.  See  also  Pleading  [31  C^c 
263].  ^  . 

ai.  Coffin  V.  Bassett,  2  Plok.. 
(Mass.)  357;  Ridgefleld  Park  R.  Co. 
V.  Ruckman,  38  N.  J.  L.  98;  Tubbe  v. 
Caswell,  8  Wend.  (N.  T.)  129-  Cow- 
per  V.  Garbett,  13  M.  &  W.  S3,,  153 
Reprint  14;  White  v.  Stubbs,  2 
Saund.  '294,  86  Reprint  1085.  See 
also  Pleading   [31   Cyc  251]. 

afl.  Reynolds  v.  Blackburn,  7  A.  & 
E.  161,  84  ECI:.  104,  112  Reprint  432: 
Watson  V.  Wilks.  6  A.  ft  E.  287,  31 
ECLi  596,  111  Reprint  1155;  Griffln  v. 
Yates,  2  Blng.  N.  Cas.  679,  29  BCL 
670,  182  Reprint  226:  Noel  v.  Rich,  2 
C.  M.  &  R.  260,  150  Reprint  155;  Gib- 
bons V.  Mottram,  6  M.  &  G.  682,  46 
ECL.  692,  134  Reprint  1071;  Isaac  v. 
Farrar,  1  M.  &  W.  66,  160  Reprint 
348;  White  v.  Stubbs,  2  Saund.  294, 
86   Reprint   1086;    1   Chltty  PI.    {16th 


Am.  ed)  p  COS. 

[a]  n  V«w  Tataay,  this  form  of 
replication  may  be  used  In  actions 
ex  contractu,  whenever  a  special  plea 
in  excuse  of  the  alleged  brea<di  of 
contract  may  be  plaaded.  as  a  gen- 
eral traverse  to  put  In  issue  the 
material  allegations  of  the  plea. 
Ridgefleld  Park  R.  .Co.  v.  Ruckman. 
88  N.  J.  U  98. 

[b]  la  Tannoa.'k  In  an  action  on  a 
note,  where  defendant  set  iip  in  his 

•plea  an  agreement  by  the  former 
owner  to  extend  the  time  of  pay- 
ment, and  notice  to  plaintitC,  it  was 
held  that  the  replication  de  injuria 
was  a  traverse  of.  and  put  in  issue 
all,  the  material  facts  alleged  In  the 
plea.     Paddock  v.   Jones,    40  Vt.    474. 

93.  Whittaker  v.  Mason,  2  Bing. 
N.  Cas.  859.  29  ECL.  572,  182  Reprint 
141;  Solly  v.  Nelsh,  2  C.  M.  &  R.  856. 
150  Reprint  163;  Pelly  v.  Rose.  12  H. 
&  W.  486,  152  Reprint  1267;  Schild 
v.  Kllpin.^  M.  &  W.  673,  161  Reprint 
1209:  Cleworth  v.  Pickforth.  7  M.  ft 
W.  814,  161  Reprint  786;  Elwell  v. 
Grand  Junction  R.  Co.,  6  M.  ft  W. 
669.  161  Reprint  284;  Parker  v.  Rtley, 
3  M.  ft  W.  280,  160  Reprint  1128; 
White  V.  Stubbs,  2  Saund.  294,  86  Re- 
print 1085. 

M.  EMwards  v.  Greenwood.  5 
Blng.  N.  Cas.  476.  35  ECL.  267,  132 
Reprint  1182;  Crisp  ▼.  GrUSths,  2  C 
M.  ft  R.  159,  150  Reprint  69;  Cro- 
gate's  Case,  8  C^ke  66b,  77  Reprint 
574;  Jones  v.  Senior,  4  M.  ft  W.  121. 
160  Reprint  1369;  White  v.  Stubbs.  2 
Saund.    294,   85   Reprint  1086. 

as.  Wells  V.  ^eall,  5  Blackf. 
(Ind.)  306:  Jamison  v.  Lindsay,  15  S. 
CI  L.  93;  Allen  v.  Mayson,  6  B.  C.  L.. 
207.     See  also  Pleading  [31  C^c  256]. 


For  laMr  cases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  901]  b.  B«9Uw  nndar  Oode  Syitem— (1)  Ofioe 
of  Bep^.  The  office  of  a  reply  generally  under 
the  code  aystem  of  pleading  is  oonsidered  in  an- 
other article.** 

Waiver.  Where  defendant  pleads  that  plaintiff 
failed  to  perform,  within  the  time  fixed,  plaintiff, 
in  order  to  avail  of  a  waiver,  must  plead  it  by  way 
of  reply,"  and  the  waiver  is  properly  so  pleaded.'" 
So,  if  there  is  a  general  allegation  of  periormanee, 
and  the  answer  sets  op  affirmatively  a  bteaoh  of 
one  or  more  of  the  conditions,  aniasae  of  waiver 
may  be  made  by  the  reply.** 

[i  902]  (8)  Not  Aaqnired  Where  Answer  is  Bnb^ 
stantlally  a  Deidal.  Facts  stated  in  the  answer, 
however,  which  could  have  been  given  in  evidence 
under  a  general  or  special  denial  do  not  constitute 
new  niatter  calling  for  a  reply  j""  and  no  reply  is 
required  to  an  answer  if  its  legal  effect  is  a  mere 
denial  of  plaintiff's  cause  of  action.**  An  answer 
setting  up  a  different  contract  from  that  sued  on 
does  not  constitute  new  matter  calling  for  a  reply.** 

[i  903]  (3)  SUtntory  B«gnl»tionB  in  Beganl  to 
BTecessity  for.  Statutory  regulations  in  regard  to 
the  necessity  for  a  reply  differ  in  the  several 
states." 

a  904]  (4)  Departure.'^  It  is  not  the  office  of 
a  reply  to  state  a  cause  of  action,"'  and  plaintiff 
is  not  permitted  to  plead  in  his  reply  matters  which 
are  material  only  to  the  cause  of  action  alleged  in 
his  complaint  or  petition."  >  Much  less  will  he  be 
permitted  to  recover  on  a  distinct  cause  of  action 
which  is  pleaded  for  the  first  time  in  the  reply." 
When  an  answer  is  filed,  he  may  be  awarded  any 
relief  consistent  with  the  ease  made  by  his  initial 
pleading  or  embraced  in  the  issue  made  by  the 
answer;  but  he  cannot  be  awarded  an  entirely 
different  judgment  from  that  prayed  for  in  the  first 
instance."    A  reply  which  sets  up  matter  which  is 


ae.    See   Pleftdlntr   ftl   Cyo   241   et 


Haiuke  v.  Ooldenbers.  149  Mo. 
A.  12,  129  SW  S2. 

aa.  Ottumwa  Brldre  Co.  v.  Cor- 
Tigun,  2tl  Mo.  667,  161  SW  >9. 

39.  Ehrlich  r.  .Sitna  Ins.  Co.,  103 
Mo.  231,  16  aw  6S0:  Pierce  City 
Water  Co.  v.  Pierce  City,  61  Mo.  A. 
471;  Smith  V.  Haley,  41  Mo.  A.  611; 
St.  Louis  Steam-Heatlns,  etc.,  Co.  v. 
Bissell,  41  Mo.  A.  426. 

aa  Mo. —  State  v.  WillUms,.  48 
Mo.  210. 

Mont. —  Helena  Xat.  Bank  T.  Rocky 
Mountain  Tel.  Co.,  20  Mont.  S79.  61 
P  829,  6S  AmSR  628;  Mauldin  v.  Ball. 
5  Mont.  96,  1  P  409. 

Oh. —  Corry  v.  Campbell,  26  Oh.  St. 
134. 

Wash. — Smith  Sand,  eta,  Co.  v. 
Corbin,  75   Wash.   186,  186  P  472. 

Wyo. — Iba  v.  State  Cent.  Assoc,  5 
Wyo.  865,  40  P  627,  42  P  20. 

See  also  Pleading  [81  Cyo  244]. 

31.  Colo. — ^Meyer  v.  BInkleman,  6 
Colo.  282. 

Ind. — ^Walker  v.  Woollen,  64  Ind. 
164.  23  AmR  639. 

Kan. — Burrton  t.  Harvey  County 
Bar.  Baidu  28  Kan.  390;  Reed  v.  Ar- 
nold. 10  Kan.  102;  Wilson  v.  Puller, 
9  Kan.  176;  Ferguson  v.  Tutt,  8  Kan. 
370:  Zane  v.  Zane,  6  Kan.  134. 

Ky. — Ermert  v.  Diets,  44  SW  138, 
19  KyL.  1689:  Collins  v.  Partln,  42 
SW  1111,  19  Kyt.  1027. 

Mo Farrell    v.    ITarmers'    Mut.   F. 

Ina   Co..   66  MO.  A.   168. 

Oh. — ^Dayton  Ins.  Co.  v.  Kelly,  24 
Oh.  St.  346,  16  AmD  612. 

Wyo. — Iba  v.  Wyoming  Cent.  As- 
soc.. 6  Wyo.  866,  40  P  627,  42  P  20. 

See  also  Pleading  [81  Cyc  244]. 

aa.  Simmons  v.  Oreen,  36  Oh.  St. 
104.  See  also  Spier  v.  Hyde,  78 
App.  Dtv.  151,  79  NTS  699  (holding 
that  plaintiff  without  replying  may 
interpose  any  defense   showing   the 


nonexistence  of  the  subsequent  con- 
tract or  avoidance  thereof). 

See    Pleading    [31    Cyc   241    et 


"H 


See  also  Pleading  [31  Cyc  255 
et  seq]. 

35.  SmaU  V.  Kennedy,  187  Ind. 
299,  83  NB  674.  19  LiRA  337:  Marder 
V.  Wright.  76  Iowa  42,  29  NW  799; 
Savage  v.  Aiken.  21  Nebr.  606,  33  NW 
241:  Hastings  School  Dlst  v.  Cald- 
well. 16  Nebr.  68.  19  NW  684. 

36.  Marder  y.  Wright,  70  Iowa  42. 
29  NW  799;  Jones  v.  Marshall,  56 
Iowa  739.  10  NW  264;  Waits  v.  Shoe- 
maker, 50  Mont.  264,  267,  146  P  736 
[clt  Cyc]. 

37.  Marder  v.  Wright,  70  Iowa  42, 
29  NW  799:  Lllllenthal  v.  Hotaling 
Co..  16  Or.  871,  15  P  630. 

3&  Marder  v.  Wright,  70  Iowa  42. 
29  NW  799;  Lafever  v.  Stone,  55 
Iowa  49,  7  NW  400;  Wilson  v.  MlUer, 
16  Iowa  111. 

39.  Crane  v.  Franklin,  16  Ariz. 
501.  505,  147  P  718  [clt  Cyo];  Shirts 
V.  Irons,  47  Ind.  446. 

40.  Fanning  v.  Hlbernia  Ins,  Oo., 
37  Oh.  St.  344. 

41.  Brown  v.  Ready,  20  SW  1086, 
14  KyL  683;  Evans  v.  Stone,  80  Ky. 
78;  Coyle  v.  Fowler,  8  J.  J.  Marsh. 
(Ky.)  472;  Boone  v.  Shackleford,  4 
Bibb  (Ky.J  67;  Ralstbn  v.  Bullitt, 
3  Bibb  (Ky.)  264;  Erlckson  v.  Mc- 
Lellan,  46  Wash.  661.  91  P  249;  Mc- 
Corkle  v.  Mallory,  SO  Wash.  632,  71 
P  186. 

43.  See   Pleading    [31    Cyc    267   et 

43I  McGavock  v.  Whitiield,  46 
Mlsa  462;  Tarleton  v.  Wells,  2  N.  H. 
306;  Stems  v.  Patterson,  14  Johns. 
(N.  Y.)   132. 

44.  Ivee  T.  McHard.  103  IIL  97; 
Fraser  v.  Crane,  20  Utah  66,  54  P 
983;  Allen  v.  Goft,   13  Vt.   148. 

[a]  Tbaa  (1)  if  two  considera- 
tions  for    the  contract   are  alleged. 


not  inconsistent  with  the  complaint,  but  which 
tends  to  support  and  justify  it,  is  not  a  departure." 
So  plaintiff  may,  in  reply  to  new  matter  set  up  in 
the  answer  by  way  of  defense,  all^  any  new  mat- 
ter not  inconsistent  with  the  petition  whieh  in  law 
constitutes  an  answer  to  the  new  matter  relied  on 
by  defendant.^  A  plea  or  answer  which  avers  that 
a  note,  bond,  or  other  like  instrument  was  given 
without  any  consideration,  although  it  is  in  the 
negative,  does  not  traverse  the  whole  of  the  decla- 
ration, complaint,  or  petition  and  must  be  treated 
as  pleading  new  mattor  not  alleged  by  plaintiff, 
and  therefore  presents  an  issuable  defense  to  whieh 
a  reply  is  necessary  to  produce  an  issue.** 

[i  905]  c.  PloatUngs  Snbnanent  to  SepUcatioii. 
If  the  replication  is  in  confession  and  avoidanoe, 
and  not  by  way  of  traverse,  defendant  may  in  turn 
traverse  or  confess  and  avoid  its  allegations.  Such 
a  plea  is  called  the  rejoinder.  And  so  after  tliis 
there  may  be  surrejoinder,  rebutter  and  surre- 
butter.^ Defendant  must  conform  his  rejoinder  to 
a  maintenance  of  the  defense  made  by  the  plea." 

[$  906]  5.  Uattam  Which  Must  Be  Proved: 
Matter  of  allegation  need  be  proved  only  in  sub- 
stance, and  only  so  much  thereof  as  makes  out  a 
legal  claim.  The  remainder  may  be  rejected  as  sor- 
plusage.**  Where  matter  is  alleged,  the  whole  of 
which  might  have  been  struck  out  without  destroy- 
ing plaintiff's  right  of  action,  it  need  not  be  prov&i 
at  the  trial  ;^  but  it  is  otherwise  if  the  whole  ean- 
not  be  struck  out  without  getting  rid  of  something 
essential  to  the.  cause  of  action,  for  then,  although 
the  averment  be  more  particular  than  it  need  have 
been,  the  whole  must  be  proved  or  plaintiff  cannot 
recovM-.**  Matters  of  legal  implication  from  the 
facts  alleged  need  not  be  proved,  although  unneces- 
sarily averred."  Matter  of  description  '  must '.  be 
proved  as  set  forth;  it  cannot  be  rejected  as  ^t- 

one  good  and  the  other  Immatertal 
as  forming  none,  plaintiff  is  required 
to  prove  only  the  one  which  is  Stml- 
dent.  Ives  v.  McHard,  103  III.'  97. 
(2)  In  an  action  on  a  contract 
wherein  defendants  agreed  to  asMme 
any  contract  of  an  inventor  in  the 
building  of  a  test  ma4Shine  to  a  stMcl- 
fled  amount,  the  fact  that  there  was 
no  proof  to  sustain  an  allegation  tiat 
the  machine  was  patented  was  imma- 
terial, aa  defendants  were  bound  to 
the  limit  stated  regardless  of  that 
condition.  Fraser  v.  Crane,  20  Utah. 
66,  64  P  983.  (3)  The  suit  being  on 
an  express  contract.  It  Is  not  neces- 
sary to  show  the  value  of  work  done 
thereunder.  Levine  v.  Morrison,  165 
NYS  436.  ••. 

VTCof  Of  nBptauMg*  gwwraTly  tsee 
Pleading  [31  Cyc  675]. 

43.  (Tonn. — Ailing  v.  Forbes,  68 
Cbnn.   675,    37  A   390. 

N.  H. — Flsk  v.  Kicks.  31  N.  H.  636. 

N.  Y. — ^Allaire  v.  Ouland,  2  Johns. 
Cas.   62. 

Or.— Nels  v.  Whltaker,  47  Or. 'SK, 
84  P  699. 

Va. — Consumers'  Ice  Co.  v.  Jen- 
nings, 100  Va.  719,  42  SE  879. 

Eng. — Williamson  v.  Allison,  2 
East   446,  102  Reprint  489. 

48.  Laclede  Constr.  Co.  v.  Todor 
Iron  Works,  169  Mo.  137,  69  SW'S84; 
Plsk  V.  Hicks.  31  N.  H.  535;  Jerome 
V.  Whitney,  7  Johns.  (N.  Y.)  821. 
See  also  Pleading  [31  Cyc]  674. 

47.  Van  Nortwlck  v.  Holblne.  42 
Nebr.  147.  86  NW  1057  (holding  that 
In  an  action  for  damages  for  negli- 
gence In  threshing  grain,  an  aver- 
ment that  the  thresher  represented 
that  he  had  a  good  machine  and  could 
and  #ould  do  a  good  Job  Is  imma- 
terial and  need  not  be  established  by 
?roof,  since.  If  one  who  undertakes 
or  a  consideration  to  do  work  re- 
quiring skill  Is  to  furnish  his  own 
tools,      implements,     or     machinery. 
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.^u'sage,  although  the  insertion  waa  nnneeessary.** 
So  in  an  action'  for  breach  of  contract,  allegations 

'of  performance  on  plaintiff's  part  and  of  breach  on 
d^endant's  part,  conjunctively  averred  in  the 
eoinplaint,  must  be  proved  as  alleged/' 

1  Admissioiu  in  pleadings.  Matters  which  are  ad- 
mitted by  the  pleadings  n^eds  not  be  proved.*" 
H«nc&  it  is  not  necessary  to  prove  traversable  mat- 

■iex  which  is  not  denied.°^  For  example,  the  exe- 
eati6n  of  the  contract  sued  on  need  not  be  proved 
where  it  is  not  put  in  issue;"  nor  need  the  per- 
formahee  of  ■  conditions  be  established  in  a  like 
state  of  the  pleadings.*" 

[$  907]  6.  Vaiianoe — a.  Tsl  General.  In  actions 
on  contract, -as  in  other  civil  actions,*^  there  must 
be  a-  conformity  between  the  pleadings  and  the 
proof,"'  it  being  obvious  that  a  party  cannot'  de- 
there  Is  an  Implied  representation  as 
to  their  fitness  for  the  use  to  -which 
they  are  to  be  put). 

4ft,.  Allen  V.  Gott,  13  Vt.  148. 
IB. '  Central  of  Georgia  R.  Co.  v. 
labm,  (Ala.)  73  S  618. 
^BO.  Fidelity  Mut.  U  Ins.  Co.  v. 
Hamilton,  110  Ark.  1,  160  SW  870; 
Atkineon  v.  Linden  Steel  Co.,  138  III, 
18-7,  27  NE  919:  Pankey  v.  Raura,  51 

•IH.  88:  Carpenter  v.  Vulcanite  Port- 
land Cement  Co.,    211    Pa.    661,   61   A 

'  15.  .  See  Illuminated  Car  Sign  Co.  v. 
Wilson,    81    Oh.   Clr.   Ct.    87    (holding 

.  that  an  allegation  In  a  petition  for 
orcjach  of  a  contract  that  the  con- 
tract provided  that  a  sign  maker 
ShOuUi  receive  from  an  illuminating 
car '  sign  comtpany  "one-half  the 
profits"  derived  by  the  latter  from 
*'aU  signs  which  It  should  make  and 
furnish  and  which  should  be  placed" 
on '  certain   street   cars   will   be  con- 

'  atrued  as  an  admission  that  the 
signs  were  subject  to  the  approval 
of  the  street  car  company  acting  In 
cood   faith);   and   Pleading   [31    Cyc 

'  >  fill  III.— Mckee  V.  Brandon,  3  111. 
389.         < 

Md. — ^Howard  v.  'Wilmington,  etc., 
R.  Co.,  1  Gill  311. 

Minn. — Farrlngton  v.  Wright,  1 
Minn.   241. 

MO. — ^Merrill  v.  Central  Trust  Co., 
■46  Mo.  A.   Z36. 

N.  T. — Thomas  v.  Woods,  4  Cow. 
173. 

Ca]     Tkwwrs*  In  part. — Defendant 
may    traverse    the    express    contract 
'sued  on,   and  yet   leave   enough   un- 
dented  to    render   blm   liable   by   Im- 
fltoatlon  of  law.     Baum  v.  Winston, 
Mete.    (Ky.)    127. 

OS.  Garrison  v.  Glass,  139  Ala. 
613,  36  a  726;  MoClaln  v.  Georgian 
Co..  17  Qa.  A.  648,   87  SE  1090. 

aa.  Walterboro,  etc.,  R.  Co.  v. 
Hampton,  etc.,  Co.,  64  S.  C.  383,  42 
SE   191. 

■in,  ▼•rlaaoa  gamarally  see  Plead- 
ing  [31   Cyc   700]. 

;  BS.  Qa: — C  :orgla  Trust  Co.  v. 
Wallace,  143  Ga.  214.  84  SB  638; 
Happ  Broil.  Co.  v.  Hunter  Mfg.,  etc., 
Co,,  146  Ga.-836,  90  SB  61;  Meyers  v. 
Philip  Carey  Co.,  17  Ga.  A.  636,  87 
(SB  8zK 

111.— Corbett  v.  U.  S.  Metal,  etc., 
C6.,  1«1   ni.  A.   421. 

Ky. — ^Judy   V.'  Swlnney,    8   Ky.   Op. 

156..   ; 

Me. — Darling  v.  Bradstreet,  113  Me. 
•l»6,"'9a  A   60. 

'  Ne-v;— Christensen  v.  Duborg,  38 
Nev.  404,  150  P  306,  307  [quot  Cyojj 
!  N.  Y. — Roraeyn  v.  Sickles,  108  N.  T. 
660.  16  NB  698;  Day  v.  New  Lots, 
107  N.T.  148,  13  NE  916;  Exporters' 
Alllaiice,  Inc.,  v.  Winnegrade,  162 
N¥S  980. 

[a]  ZUnstratloBa. — (1)  A  party 
•wfeo  has  pleaded  waiver  of  a  stlpu- 
IMlOrt  by  subsequent  contract  cannot 
tl6'.  allowed  to  rely  on  a  waiver  by 
<iQnauct'.  Straus  v.  J.  M.  Russell  Co., 
86 'Fed.  P89.  (2)  A  plea  that  a  con- 
ti^tit  is  llUgal  for  one  reason  is  not 


dare  on  one  cause  of  action  and  recover  on  the 
establishment  of  another  and  different  one."  White 
one  sning  on  contract  cannot  recover  on  a  different 
contract,  yet  if  he  declares  on  a  'written  contract, 
he  may  recover  on  proof  that  it  was  signed  by 
another  in  the  presence  of,  and  for  the  party  U> 
be  charged,  and  at  his  instance  or  with  his  con- 
sent."' The  strictness  of  proof  demanded  by  early 
common  law  precedents,  howeve^f  is  greatly  and 
generally  relaxed  by  statutes  which  provide  that 
variance  shall  not  be  deemed  fatal  unless  the  ad- 
verse party  has  been  misled  to  his  prejudice." 
-  [i  908]  b.  Express  or  Implied  Oharaeter  of  Con- 
tract— (1)  Allegation  of  Express,  and  Proof  of 
Implied,  Contract.  At  common  law,  in  an  action 
on  an  express  contract  plaintiff  cannot  recover  on 
proof  of  an  implied  contract;'"  and  the  fact  that 


supported  by  evidence  that  is  It  Ille- 
gal for  another  reason.  Rice  v.  En- 
wrlght,  119  Mass.  187.  (3)  Where 
the  matter  of  a  complaint  for  breech 
of  contract  Is  descriptive  of  that 
which  is  material,  a  variance  be- 
tween allegations  and  proof  Is  fatal. 
Central  of  Georgia  R.  Co.  v.  Isbell, 
(Ala.)  73  S  648.  (4)  In  an  action  to 
Recover  a  deposit  guaranteeing  pay- 
ment for  merchandise  to  be  pur- 
chased, It  is  error  to  permit  defend- 
ant to  Introduce  evidence  that  the 
deposit  was  made  for  a  different  pur- 
pose than  that  asserted  In  the  con- 
tract and  the  complaint,  and  ad- 
mitted by  the  answer.  Wood  v. 
Glens  EVlls  Auto.  Co,,  174  App.  Div. 
830,  161  NTS  808. 

fie.  Ark.— Grist  v.  Lee.  124  Ark. 
206.   186   SW  825. 

Colo. — Sherman  v.  Jones,  19  Colo. 
A.   281,   74  P  799. 

Ind. — ^Everett  v.  Stuck,  26  Ind.  A. 
279.   68  NE  94. 

Mich. — Hamilton  v.  Frothlngham, 
71  Mich.  616.  40  NW  16. 

Minn. — ^Blakely  v.  J.  Nells  Lumber 
Co.,  121  Minn.  280,  141  NW  179. 

Mo. — Cosgrove  v.  Leonard  Mercan- 
tile, etc.,  Co.,  175  Mo.  100,  74  SW  986; 
Huston  v.  Tyler.  140  Mo.  262,  36 
SW  664,  41  SW  795;  Union  Service 
<3o.  V.  Moffet-West  Drug  Co.,  128 
SW-7;  Taussig  v.  Wind,  98  Mo.  A. 
129,  71  SW  1096;  Poston  v.  Eno,  91 
Mo.  A.  304. 

Mont. — Hefferlln  v.  Karlman,  29 
Mont.  139,   74  P  201. 

Nev. — Chrlstensen  v.  Duborg,  38 
Nev.  404,   160  P  808,   307   [quot  Ciyc]. 

N.  Y. — Romeyn  v.  Sickles,  108 
N.  Y.  6B0,  IB  NE  698;  Cody  v.  Dick- 
inson, 169  App.  Dlv.  234,  144  NYS 
158  [rearg  den  160  App.  Dlv.  902,  144 
NYS  1109];  Brown  v.  MoCune,  7 
N.  Y.  Super.  224;  Southwlck  v.  Mem- 
phis First  Nat.  Bank.  61  HowPr  164. 

Or. — Gardner  v.  Kinney,  60  Or. 
292,   117  P  971. 

R.  I. — Pease  v.  Francis,  26  R.  I. 
226.   66    A   686. 

Wash. — Carroll  v.  Cl^ine,  27  Wash. 
402.    67   P   993. 

W.  'Va. — Parkersburg,  etc.  Sand 
Co.  V.  Smith,  76  W.  Va.  246,  86  SB 
616. 

[a]  niwrtrstlona, — (1)  Under  a 
complaint  stating  a  cause  of  action 
for  damages  for  a  breach  of  a  con- 
tract to  purchase  an  Interest  in  a 
well  drill,  it  Is  error  to  permit  plain- 
tiff, by  'his  evidence,  to  change  the 
nature  of  his  suit  completely  and 
make  It  a  suit  for  damages  for  tort. 
Grist  V.  Lee,  124  Ark.  206,  186  SW 
826.  (2)  No  recovery  can  be  had 
on  a  declaration  alleging  the  sale  of 
a  team  of  horses  directly  to  defend- 
ant, who  paid  for  them  by  a  note 
which  he  represented  was  good  and 
collectable,  but  which  was  worthless, 
where  the  proof  showed  that  defend- 
ant sold  the  horses  as  plaintiff's 
agent  to  a  third  person  and  accepted 
in  payment  paper  which  he  was  un- 
authorized to  receive  and  which 
1  plaintiff  accepted  on  false  representa- 


tions. Bilsborrow  v.  Warner.  117 
Mich.  606,  76  NW  T.  (3)  Plaintiff 
cannot.  In  an  action  based  solely  on 
a  contract  entitling  him  to  one  half 
the  net  profits  from  the  sale  of  land 
by  defendant,  secure  a  determination 
of  his  right  to  compensation  for 
services  as  defendant's  agent  or  to 
damages  for  defendant's  breach  of 
the  contract.  Bruner  v.  Jacobaon, 
122  Minn.  66,  141  NW  1097.  (4)  In 
an  action  for  breach  of  a  contract 
for  the  sale  of  a  livery  business.  In 
that  defendants  had  failed  to  pro- 
cure the  lessor's  necessary  assent  to 
the  assignment  of  a  lease,  evidence 
that  defendants  violated  an  agree- 
ment not  to  open  a  rival  eatablish- 
ment  In  the  same  neighborhood  is 
irrelevant.  Ordelhelde  v.  Traube.  183 
Mo.  A.  363,  166  SW  1108.  (6)  Alle- 
gations in  a  complaint  seeking  a  re- 
covery for  merchandise  sold  to  de. 
fendants*  employees  under  an  ag^ree- 
ment  on  defendants'  part  to  pay 
therefor  are  not  supported  by  proof 
of  money  paid  out  In  cashing  time 
checks  for  defendants,  nor  la  evi- 
dence of  such  service  admissible 
under  such  allegations.  Hefferlln  v. 
Karlman,  29  Mont.  139.  74  P  201. 
(6)  The  unwarranted  refusal  of  the 
secretary  of  a  corporation  to  sign  a 
stock  transfer  will  not  support  a 
declaration  against  him  lor  the 
breach  of  an  agreement  so  to  apply 
the  proceeds  of  a  sale  to  him  In  his 
private  capacity  as  to  release  the 
stock  as  collateral  to  a  note  held  by 
a  bank  of  which  defendant  waa  also 
cashier.  Pease  v,  Francis,  26  R.  I. 
226,  65  A  686.  (7)  Evidence  o£.a  tort 
and  damages  to  plaintiff  -  therefrom. 
not  beneficial  to  defendant's  estate, 
should  be  rejected  In  an  action  ex 
contractu.  Parkersburg,  etc.  Sand 
Co.  V.  Smith,  76  W.  Va.  246.  86  SE 
616. 

S7.  Happ  Bros.  Co.  v.  Hunter 
Mfg.,  etc.,  Co.,  146  Ga.  836.  90  SB  61. 

K.  See  statutory  provisions;  and 
Greenland  v.  Mitchell.  3  Alaska  271; 
Pogue  V.  Ball,  4  CaL  A.  406.  88  P 
376;  Henlng  v.  'Whaley,  ,18  Ga.  A. 
208.  89  SE  166;  Hermlston  v.  Green. 
11  S.  D.  81,  76  NW  819  (holding  that 
a  complaint  against  a  party  to  a  con- 
tract on  the  theory  that  he  was  a 
principal  obligor,  and  evidence  and  a 
finding  that  he  was  only  a  surety, 
does  not  constitute  a  material  vari- 
ance, especially  where  thore  waa  no 
motion  to  compel  the  complaint  to 
be  amended,  as  provided  by  C^mp.  L. 
jl  4934).  See  generally  Pleading  [31 
Cyc   7021. 

69.  Ala. — Greenville  v.  Greenville 
Water  Works  Co.,  126  Ala.  626.  J7  S 
764. 

Cal. — ^Wright  v.  Sonoma  County. 
166  Cal.  475,  106  P  409,  134  AmSR 
140   [aff  7  Cal.  A.  667,  96  P  333). 

Conn. — Curley  v.  Dean,  4  Conn.  259, 
10  AmD  100. 

D.  C. — Jones  v.  Slaughter,  28  App. 
43. 

Ga. — Bull  V.  St.  Johns,  89  Oa.  78. 
I      Iowa. — In  re  Oldfleld,  175  Iowa  lit. 


'  Wf  later  case*,  aevalopmeats  and  ellaacwi  in  the  law  see  cumulative  Annotatlbntt,  aama  title,  page  and  not*  numbar. 
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defendant  denies  the  agreement  does  not  alter  the 
rule.*"  So  an  allegation  of  an  express  contract  is 
not  supported  by  proof  of  a  statutory  liability." 
Where  plaintiff  declares  on  an  express  contract, 
proof  of  reasonable  value  is  not  admissible,*'  but 
where  the  declaration  is  in  the  alternative  on  either 
an  express  or  an  implied  contract  for  services,  evi- 
dence as  to  reasonable  value  is  admissible.**  So 
where  the  action  is  to  recover  for  work  and  ma- 
terials alleged  to  have  been  furnished  undev  a 
contract,  which  is  not  denied,  the  only  issue  made 
being  as  to  the  contract  price,  it  is  error  to  admit 
evidence  of  reasonable  value.**  Such  evidence,  how- 
ever, may  sometimes  be  admitted  in  support  of  the 
contract  to   show  that  it  is  reasonable  and  one 


likely  to  be  made  under  the  ciicumstanoes.**  An 
allegation  that  the  party  charged  a  certain  sum  for 
his  services,  without  any  allegation  of  their  value 
or  of  an  agreed  compensation,  is  not  sofScient  to 
let  in  proof  of  a  claim  for  that  or  any  amount.** 
It  has  been  held,  however,  that  where  plaintiff's 
pleading  does  not  disclose  whether  the  contract  was 
express  or  implied,  he  may  recover  on  a  quantum 
meruit.*^ 

[$  909]  (2)  AUefation  of  Implied,  and  Proof  of 
E^reM,  Contract.  At  common  law,  where  an  ac- 
tion is  on  an  implied  contract  to  recover  the  rea- 
sonable value  of  goods  or  services,  and  the  proof 
shows  a  special  contract  for  a  stipulated  price,  the 
variance  is  fatal,**  except  in  certain  cases  in  which 


166  NW  977.  LRA191(D  1260;  Han- 
kJna  V.  Touns,  174  Iowa  J8S.  1B6 
N^T  380;  Stapp  ▼.  Gk>dfrey.  1S8  Iowa 
176.  119  NW  893;  In  re  Oldfleld.  IBS 
Iowa  98.  138  NW  846;  Jones  v.  Buck, 
147  Iowa  494.  126  NW  4&2.  180  NW 
112:  Hunt  V.  Tuttle,  126  Iowa  676.  101 
NW  609;  Boyce  v.  TImpe.  89  NW  8S; 
"Walker  v.  Irwin,  94  Iowa  448,  62  NW 
786;  Cook  v.  Smith,  64  Iowa  636,  6 
NW^  259.  7  NW  16;  Lines  v.  Lines.  64 
Iowa  600.  7  NW  87;  Fauble  ▼.  Davia, 
48  Iowa  4«2;  Bdcerlyv.  Fanners'  Ins. 
Co..  43  Iowa  687;  Woolsey  v.  Wil- 
liams. 34  Iowa  418;  Corwln  v.  Wal- 
lace. 17  Iowa  374;  Formhols  v. 
Taylor.  13  Iowa  500;  Freher  v. 
Geeseka.  6  Iowa  472;  Eyser  v.  Weiss- 
Berber.  2  Iowa  463;  Beebe  v.  Brown, 
4  Greene  406. 

Kan. — Hodell  Tp.  v.  Klnir  Iron- 
Bridge,  etc.,  Co..  2  Kan.  A.  237,  41  P 
1069. 

Ky. — ^Blahop  v.  Newman.  168  Ky, 
238.  182  SW  165;  Newton  v.  Field.  98 
Ky.  186,  32  SW  623.  17  KyL  769;  Mor- 
fort  V.  Mastln,  6  T.  B.  Mon.  809,  17 
AmD  168;  Adams  v.  Brown,  4  Litt.  7. 

La. — ^Alexander  v.  Morgan,  ISO  La. 
378.  68  S  13  (where  It  Is  said  that 
while  in  rare  Instances  the  court  has 
permitted  a  plaintiff  to  sue  upon  a 
contract  and  recover  upon  a  quantum 
meruit,  there  should  be  some  atroiis; 
equity  to  Justify  a  rule  of  that  kind, 
and  that  one  wno  sets  up  an  Inflated 
claim  and  endeavors  to  sustain  It  by 
incredible  testimony  is  not  entitled 
to  recovery  upon  a  quantum  meruit); 
Condran  v.  New  Orleans,  43  La.  Ann. 
1202.  9  S  31;  Brigrht  v.  Metalrle  Ceme- 
tery Assoc,  33  La.  Ann.  68;  Provost 
v.  Carlln.  28  La.  Ann.  596;  Mazureau 
V.  Morgan,  26  La.  Ann.  281;  Mitchell 
V.  Currell.  11  La.  268. 

Md. — Sherley  v.  Sherley,  118  Md.  1, 
84  A  160. 

Mich. — Cook  V.  Dade,  191  Mich.  561, 
168  NW  176:  Carroll  v.  Palmer  Mfg. 
Co..  181  Mich.  280,  148  NW  890; 
Smith  V.  Chase,  etc.,  Piano  Mfg.  Co., 
176  Mich.  871,*  141  NW  563;  Lam- 
brecht  v.  Stoepel  Realty  Co.,  169 
Mich.  81.  134  NW  977;  Swarthout  v. 
Lucas,  101  Mich.  609.  60  NW  306. 
See  Case  v.  Rudolph  Wurlltser  Co., 
186  Mich.  81.  162  NW  977  (holding 
that  the  fact  that  an  express  con- 
tract was  pleaded  does  not  prevent  a 
recovery  on  an  implied  contract  un- 
der the  common  counts  where  the 
existence  of  the  express  contract  was 
disputed,  and  the  jury  found  that 
there  was  no  such  contract). 

Minn. — Bcker  v.  Isaacs.  98  Minn. 
146.  107  NW  1068;  Blllott  v.  Caldwell, 
43  Minn.  357.  45  NW  845,  9  LRA  62. 

Miss. — Dfake  v.  Surget.  36  Miss. 
468. 

Mo. — Koons  v.  St.  Louis  Car  Co., 
203  Mo.  227,  101  SW  49;  Davis  v. 
Brown,  67  Mo.  813;  Eyerman  v.  Mt. 
Sinai  Cemetery  Assoc,  61  Mo.  489; 
Teats  V.  Ballentine,  66  Mo.  530;  BI 
Paso  Milling  Co.  v.  Davis.  194  Mo.  A. 
1.  183  SW  861;  Qulgley  v.  King,  182 
Mo.  A.  196.  168  SW  286;  Stanley  v. 
Whitlow,  181  Mo.  A.  461,  168  SW 
840;  Mlohael  v.  Kennedy.  166  Mo.  A. 
462,  148  SW  983:  Davis  v.  Drew.  (Mo. 
A.)  129  SW  266;  Reif Schneider  v. 
BedC    14S   Mo.  A.   7M,   129   SW    212; 


Canaday  v.  United  R.  Co.,  184  Mo.  A. 
282.  114  SW  88;  Davis  v.  Drew.  132 
Mo.  A.  503,  111  SW  869;  Official  Cata- 
logue Co.  V.  American  Car,  etc..  Co., 
120  Mo.  A.  675.  97  SW  231;  Wade  v. 
Nelson.  119  Mo.  A.  278,  95  SW  956; 
Hayes  v.  Bunch,  91  Mo.  A.  467;  War- 
son  ▼.  McEIroy.  83  Mo.  A.  663; 
Traders'  Bank  v.  Payne,  31  Mo.  A. 
612;  Lewis  v.  Slack,  27  Mo.  A.  119. 
See  Wlnrate  v.  Bunton,  (A.)  190  SW 
948  (holding  the  rule  not  applicable 
to  the  facts):  Queen  City  Furniture, 
etc..  Co.  V.  Crawford,  127  Mo.  868. 
30  SW  168  (holding  that,  where  ap- 
pellants introdueecT  the  issue  of  an 
Implied  contract  by  their  answer, 
they  cannot  be  heard  to  complain 
that  the  question  thus  raised  was 
submitted  to  the  Jury,  although  the 

? petition  declared  on  an  express  con- 
ract). 

Nebr. — Starblrd  v.  3.  H.  McShane 
Timber  Co.,  94  Nebr.  79,  142  NW  683; 
(31ark  V.  Davles,  88  Nebr.  67,  129  NW 
166;  Dorrlngton  v.  Powell.  62  Nebr. 
440,  72  NW  687;  Mayor  v.  Ver  Bryck. 
46  Nebr.  221,  64  NW  691;  Powder 
River  Live  Stock  Co.  v.  Lamb,  38 
Nebr.  889,  66  NW  1019. 

N.  Y.— Rublno  V.  Scott,  118  N.  T. 
662.  22  NE  1103;  Hubbard  v.  Hub- 
bard, 151  App.  Div.  174,  136  NTS  908 
[motion  for  leave  to  app  granted  151 
App.  Div.  902  mem.  138  NTS  1138 
mem];  Donovan  v.  Harriman.  189 
App.  Div.  686,  124  NTS  194;  Lydecker 
V.  Nyack,  6  App.  Div.  90,  39  NTS  609; 
Trubenback  v.  Nelson.  73  Mlsc  466, 
133  NTS  388;  Dennlson  v.  Musgrave, 
29  Misc.  627,  61  NTS  188. 

N.  D. — Comptograph  Co.  v.  Cltisens* 
Bank,  32  N.  D.  69,  156  NW  680; 
Tancey  v.  Boyce,  28  N.  D.  187,  148 
NW  539,  AnnCasl916E:  258;  Lowe  v. 
Jensen,  22  N.  D.  148.  132  NW  681. 

Okl. — Dunn  v.  T.  J.  Cannon  Co.,  181 
P  1187;  King  v.  Stephenson,  29  Okl. 
29,  81.  116  P  183   [clt  C^cl. 

Or. — Metxler-Hegsted  Lumber  Co. 
V.  Farmers'  Union  Warehouse,  etc., 
Co.,  78  Or.  651,  653,  153  F  66  [clt 
Cyc];  Schade  v.  MuUer,  76  Or.  226, 
232,  146  P  144  jfclt  C^cJ;  Richardson 
V.  Investment  Co..  66  Or.  353,  133  P 
778. 

S.  C. — CHeveland  v.  Butler.  94  S.  C 
406,  78  SE  81;  Edwards  v.  Enterprise 
Bank,  87  S.  C.  84.  68  SE  961;  Bowen 
V.  Johnston,  87  S.  C.  250,  264,  69  SE 
294. 

S.  D. — Morrow  v.  Chamberlain  Bd. 
of  Education,  7  8.  D.  563,  64  NW 
1126. 

Tenn. — ^Arlington  Hotel  Co.  v.  Ew- 
Ing.  124  Tenn.  636,  138  SW  954,  38 
LRANS  842,  AnnCa8l913A  121. 

Tex. — Oammage  v.  Alexander,  14 
Tex.  414;  McOreal  v.  Wilson,  9  Tex. 
426;  Henderson  v.  Davis,  (Civ.  A.) 
191  SW  868;  Hackney  Mfg.  Co.  v.  Ce- 
lum,  (Civ.  A.)  189  SW  988:  Pic- 
torial Review  Co.  v.  Pate,  (Civ.  A.) 
185  SW  309;  Day  v.  Van  Horn 
Trading  Co.,  (Civ.  A.)  183  SW  85; 
White  V.  Barrow,  (Civ.  A.)  182  SW 
1154;  Dyess  v.  Rowe,  (Civ.  A.)  177 
SW  1001;  Whitney  v.  Vernon  Parish, 
(Civ.  A.)  164  SW  264;  Grogan  v. 
Odell,  (Civ.  A.)  141  SW  169;  Hahl  v. 
Southland  Immigration  Assoc,  68 
Tex.  Civ.  A.  692.  116  SW  831;  Ford- 


tran  v.  Stowers.  62  Tex.  Civ.  A.  228. 
118- SW  681;  International,  ■  etc.,  R. 
Co.  V.  Masterson,  (Civ.  A.)  61  SW 
644;  Nunn  v.  Townes,  (Civ.  A.)  23 
SW  1117. 

Wis. — Manning  v.  School  Dlst.  No. 
6,  124  Wis.  84,  102  NW  356;  Pearson 
V.  Swltier,  98  Wis.  397,  74  NW  214; 
White  V.  Lueps.  66  Wis.  222,  13  NW 
376. 

Can. — Lakln  v.  Nuttall,  8  Can.  S.  C. 
686. 

[a]  In  XndUaa  the  rule  is  that  the 
pleader  may  declare  on  an  express 
nonspeclal  contract,  and  recover  on 
proof  of  an  Implied  promise;  but  h« 
cannot  declare  on  a  special  contract 
and  recover  on  proof  of  an  Implted 
promise,  nor  vice  versa.  Davis  v. 
Chase,  159  Ind.  262.  64  NB  88,  863; 
Indianapolis  Coal  Tract.  Co.  v.  Dal- 
ton,  48  Ind.  A.  330.  87  NE  658; 
Forester  v.  Forester,  10  Ind.  A.  680, 
38  NB  426. 

60.  Klneon  v.  Rich,  100  SW  249, 
80  KyL  1107. 

•1.  Arlington  v.  Lyons,  131  Mass. 
328 

ea.  U.  S. — Bowen  v.  Hart,  101  Fed. 
378,  41  CCA  890. 

Cal. — Pettlbone  v.  Lake  View  Town 
Co.,  134  Cal.  227,  66  P  218. 

Ga. — Frlerson  v.  Flncher,  184  Qa. 
113,  67  SE  541;  Kelly  v.  Malone,  6  Qa. 
A.  618,  63  SB  639. 

La. — Plttet's  Succ,  37  La.  Ann.  871; 
Bright  V.  Metalrle  Cemetery  Assoc, 
S3  La.  Ann.  58. 

N.  T. — Stilwell  V.  Hemandei,  7 
Daly  486. 

S.  D. — Egan  V.  Burnight,  34  S.  D. 
473,  149  NW  176.  AnnCasl917A  539; 
Doyle  V.  Edwards,  16  S.  D.  648,  91 
NW  322 

[a]  Walvar  of  objsetloii.— Failure 
to  object  will  waive  the  point  that 
evidence  of  reasonable  value  Is  not 
admissible  under  an  allegation  of  an 
express  promise.  Loper  v.  Standard 
Oil  Co..  S  Philippine  649. 

68.  Shear  v.  Bruyere,  (Tex.  Civ. 
A.)  187  SW  248.  See  also  Charlotte 
v.  Atlantic  Bltullthlc  Co.,  228  Fed. 
466.  143  CCA  38  (holding  that,  where 
a  complaint  sets  up  causes  of  action 
on  a  written  contract  and  for  work 
done  and  accepted  of  the  value  al- 
leged, evidence  as  to  the  value  of 
the  work  done  is  properly  admitted). 

64.  Fladung  V.  Dawson,  5  Cal. 
Unrep.  Cas.   286,   48   P  1107. 

65.  See  infra  t  975. 

68.  Farrlngton  v.  Wright,  1  Minn. 
241. 

87.  CoUoty  V.  Schuman,  76  N.  J.  L. 
502,  70  A  190  [aff  75  N.  J.  L.  97,  66 
A  933]. 

68.  Cal. — Eidinger  v.  SIgwart,  13 
Cal.  A.  667.  110  P  621. 

Qa. — Blue  v.  Ford.  12  Ga.  46. 

111. — Bean  v.  Elton,  44  111.  A.  442. 

La. — Willis  V.  Melville,  19  La.  Ann. 
13;  Hogan  v.  Gibson.  12  La.  467. 

Nebr. — Imhoff  v.  House,  86  Nebr. 
28.  63  NW  1032. 

N.  T.— Morris  v.  Sire,  61  NTS  1098. 
See  Rubin  v.  Cohen,  129  App.  Div. 
395,  113  NTS  843  (holding  that 
where.  In  an  action  for  work  per- 
formed and  materials  furnished,  the 
complaint  set  forth  separate  causes 
of  action,  and  In  aaoh  oount   work 
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there  can  be  a  reeoveiy  on  implied  contract  not- 
withstanding the  existence  of  an  express  contract.*" 
When  the  express  contract  ia  not  binding  on  the 
parties,  its  proof  will  not  constitute  a  variance  in 
an  action  on  quantum  meruit.'" 

[i  910]  (3)  Bule  under  Code  System.  Under  the 
code  system  of  pleading  plaintiff  may  sometimes 
allege  the  same  cause  of  action  in  two  counts,  one 
on  the  special  contract  and  the  other  on  a  quantum 
meruit,  so  as  to  meet  any  possible  ^tate  of  the 
proof,  'and  where  this  is  permitted  he  cannot  be 
compelled  to  elect  on  which  he  will  go  to  the  jury.''^ 
And  it  has  been  held  that  under  a  pleading  alleging 
an  express  contract,  a  recovery  on  an  implied  con- 
tract may  be  sustained,  where  defendant's  rights 
have  been  fully  protected.  At  most  it  is  but  a 
variance  between  the  pleadings,  and  the  proof  which 
may  be  disregarded  unless  it  appears  that  defend- 
ant was  misled  by  it,"  and  the  same  is  true  where 
plaintiff  declares  on  an  implied  contract  and  the 
contract  proved  is  express.''  So  also  where  the 
court  can  see  that  a  trial  has  been  had  upon  the  real 
issues  without  objection,  it  will  not  disturb  a  recov- 
ery on  the  ground  that  it  was  not  embracedin  the 
pleadings.'*    There  are  cases  which  have  proceeded 


in  disregard  of  the  pleadings  and  wherein  the  whole 
case  has  been  presented  by  both  parties  in  their 
proofs  without  objection,  in  which  an  amendment 
has  been  allowed  after  the  evidence  was  closed  to 
conform  the  pleadings  to  the  proofs."  But  when 
objection  is  seasonably  taken  or  an  exception  pre- 
sents the  question,  it  is  fatal  to  a  recovery  that  it 
does  not  conform  in  all  material  respects  to  the 
allegations  of  the  pleadings.  The  court  will  not 
ignore  the  whole  office  of  a  pleading  and  compel  the 
parties  to  try  their  cases  in  the  dark.'*  So,  in  an 
action  on  contract  for  the  price  of  stone  taken 
from  a  quarry,  plaintiff  cannot,  without  amend- 
ment, recover  the  value  of  stone  taken  by  mistake 
after  rescission  of  the  contract."  Where  plaintiff 
sues  on  a  contract  and  a  quantum  meruit  in  sepa- 
rate counts,  and  defendant  admits  the  contract  on 
the  trial,  it  is  error  to  submit  the  quantum  meruit.'* 
[i  911]  c.  MisstatemBnt  of  Whole  Contract — (1) 
la  OeneoraL  It  is  almost  elementary  that,  where 
a  party  declares  on  a  special  contract  and  the  con- 
tract proved  is  essentially  variant  from  the  one 
declared  on,  he  cannot  recover,  as  the  allegations 
and  the  proof  must  correspond;'*  and  it  is  a  well 
settled  legal  principle  that  a  recovery  cannot  be 


and  materials  were  alleged  to  have 
been  performed  and  furnished  at  de- 
fendant's request,  "of  the  reasonable 
value  and  agreed  prices"  aeRregatlng 
a  specified  sum,  and  plaintiff's  bill  of 
particulars  showed  that  some  of  the 
material  furnished  and  work  per- 
formed was  pursuant  to  a  written 
contract  and  some  outside  of  the  con- 
tract, and  there  was  nothing  In  the 
complaint  to  warrant  the  assumption 
that  plaintiff  was  suing  on  a  quantum 
meruit  for  work  performed  and  mate- 
rials furnished  on  a  contract  which 
had  not  been  entirely  performed, 
plaintiffs  wore  entitled  to  prove  the 
contract  and  performance  there- 
under). 

See  McDaniel  v.  Elnick,  149  Mo.  A. 
274.  180  SW  129  (holding  that  where 
the  complaint  in  an  action  for  serv- 
ices alleged  an  express  contract,  a 
further  averment  that  the  compensa- 
tion thereby  agreed  on  was  reason- 
able and  proper  did  not  make  the 
action  one  on  a  quantum  meruit,  so 
as  to  cause  a.  variance,  where  the 
proof  showed  an  express  contract). 

68.  See  Assumpsit,  Action  of  fi 
16-2J. 

70.  Werre  v.  Northwest  Thresher 
Co..  27  S.  D.  48».   131   NW  721. 

71.  Kan. — ^Berry  v.  Craig,  78  Kan. 
846,   J47.  91  P  91S    [cit  Cycl. 

Mo. — Moore  v.  H.  Qaus,  etc.,  Mfg. 
Co.,  113  Mo.  98.  20  SW  975;  Qlobe 
'Ijlght,  etc.,  Co.  V.  Doud,  47  Ho.  A. 
439. 

Mont. — Waite  v.  Shoemaker,  80 
Mont.   264,   146  P  736. 

Tex. — Morrison  v.  Bartlett,  <Clv. 
A.)  131  SW  1146;  Wisbey  v.  Boyce, 
(Civ.  A.)  27  SW  590.  See  Looney  v. 
Evans,  (Cly.  A.)  160  SW  150  (where, 
in   an   action   on  a  contract    for   the 

gerformance  of  services  which  had 
een  modified,  the  petition  was  held 
to  raise  the  issue  of  quantum 
meruit). 

Wash. — Holm  v.  Chicago,  etc,  R. 
Co.,  69  Wash.  293,  296,  109  P  799 
[quot  Cyc]. 

Wis. — Beers  v.  Kuehn,  84  Wis.  S3, 
64  NW   109. 

See  St.  Charles  v.  Stookey,  154  Fed. 
772,  85  CCA  494  [certiorari  den  208  U. 
S.  617,  28  set  569,  52  L.  ed.  647] 
(holding  that  a  count  on  the  contract 
and  one  on  the  quantum  meruit  for 
the  same  relief  may  be  submitted  to 
a  jury,  together  under  an  Instruction 
that  tliere  can  be  but  one  recovery); 
Anderson  v.  Aklns.  99  Nebr.  680.  682, 
167  NW  834  (holding  that  an  allega- 
tion that  services  were  rendered  by 


plaintiff  at  the  request  of  the  de- 
ceased, "who  promised  and  agreed  to 
pay  plaintiff  for  same,"  will  admit 
evidence  of  either  an  express  or  im- 
plied promise  to  pay  for  the  serv- 
ices). 

7a,  U.  S.— N.  P.  Pratt  Laboratory 
V.  Buffalo  Forge  Co.,  184  Fed,  287, 
106  CCA  429  (applying  New  York 
code);  Wittkowskl  v.  Harris,  64  Fed. 
712. 

Cal. — Manning  v.  Dallas,  73  Cal. 
420.  15  P  34, 

Colo. — Leitensdorfer  v.  King;  7 
Colo.  436.  4  P  87. 

Ind.— Palmer  v.  Miller,  19  Ind.  A. 
624,  49  KE  976. 

Mont. — Nyhart  v.  Pennington,  20 
Mont.   158.   60  F   413. 

Nev. — Burgess  v.  Helm,  24  Nev. 
242,  51  P  1025. 

N.  T. — Sussdorf  v.  Schmidt,  65  N, 
Y.  319;  Postal  Tel.-Cable  Co.  v. 
Associated  Press,  175  App.  Div.  588, 
162  NTS  4;  Sturtevant  v.  Pisa,  etc.. 
Horse  Co.,  178  App.  Div.  118.  IIB,  169 
NTS  399  (where  the  court  said:  "The 
law  is  well  settled  that  where  an  ac- 
tion is  brought  upon  a  special  con- 
tract of  employment,  a  recovery  may 
be  had  upon  a  quantum  meruit  when 
the  special  promise  Is  not  estab- 
lished, bat  the  evidence  does,  in  fact, 
show  the  rendition  of  services  under 
circumstances  which  imply  an  agree- 
ment to  pay  therefor");  Clapp  v. 
Schaus,  166  App.  Div.  681,  141 
NTS  451;  TerwiUiger  v.  Ontario,  etc., 
R.  Co.,  73  Hun  836,  26  NTS  268; 
Smith  V.  Uppincott.  49  Barb.  398. 
See  Canet  v.  Smith,  178  App.  Div. 
241,  159  NTS  693  (holding  that  un- 
der an  allegation  of  a  specific  con- 
tract, the  terms  of  which  are  too 
vague  and  uncertain  to  permit  a  re- 
covery thereon,  proof  may  be  given 
which  will  establish  the  right  of  re-, 
covery  on  a  quantum  meruit). 

[a]  Tlu  thaoxT  on  which,  in  an 
action  on  an  express  contract  for 
services,  a  recovery  is  allowed  for 
their  value  when  plaintiff  is  unable 
to  prove  an  express  agreement  as  to 
such  value,  is  that  a  recovery  on  a 
quantum  meruit  is  consistent  with 
the  complaint  on  the  sajne  services 
and  to  recover,  not  their  actual  value, 
but  the  value  agreed  on,  and  when  It 
appears  that  they  did  not  agree  as  to 
value,  plaintiff  may  recover  their 
actual  value  to  obviate  another  ac- 
tion on  the  same  facts  and  evidence. 
Donovan  v.  Harriman,  139  App.  Div. 
686,  124  NTS  194. 

[b]  If  tb*  facts  oat  of  wUoh  aa 


tmpltdd  promisa  arlssa  are  propnly 
allarad,  the  allegation  of  an  express 

£romlse  does  not  defeat  a  recovery, 
ufkin  V.  Harvey,  125  Minn.  458,  147 
NW  444. 

75.  Ashton  t.  Shepherd,  120  Ind. 
69,  22  NB:  98;  Meyer  v.  Saterbak.  128 
Minn.  304,  306.  160  NW  901  (where 
the  court  said:  "Where  the  defend- 
ant is  in  no  way  misled  to  his  preju- 
dice, the  variance,  for  It  Is  nothing 
more,  should  be  treated  as  Ira- 
material  and  disregarded.  ...  To 
deny  a  recovery  because  the  evi- 
dence shows  an  express  agreement 
for  the  same  compensation  claimed 
to  be  the  reasonable  value,  seems  an 
absurdity,  and  we  unhesitatingly  say 
that  this  Is  no  longer  the  law  in  this 
state,  if  it  ever  has  been.  We  adopt 
the  rule  that,  under  a  complaint  de- 
claring on  a  quantum  meruit  count 
plaintiff  may  prove  and  recover  on 
an  express  contract,  unless  the  vari- 
ance in  the  particular  case  misleads 
defendant  to  his  prejudice  " ) ;  Mets- 
ler-Hegsted  Lumber  Co.  v.  Farmers' 
Union  Warehouse,  etc,  Cto..  78  Or. 
561,  153  P  66;  Schade  v.  Muller,  75 
Or.  226,  231,  146  P  144  (where  the 
court  said:  "Where,  however,  under 
a  complaint  counting  on  the  reason- 
able value  of  services  rendered,  tes- 
timony is  received  tending  to  estab- 
lish a  contract  for  the  amount  de- 
manded, such  sum  as  disclosed  by 
the  evidence  will  be  construed  as  the 
reasonable  value  in  *  order  to  effec- 
tuate substantial  Justice").  See 
West  V.  Bley.  39  Or.  461,  65  P  79S 
(where  it  was  held  that,  although 
the  complaint  seemed  to  itroceed  on 
an  account  for  the  reasonable  value 
of  services  rendered,  yet  as  it  was 
susceptible  of  a  ooastruotlon  that  It 
counted  on  a  contract  for  a  specific 
sum,  and  defendants  pleaded  over 
without  objeotion,  there  was  no  vari- 
ance. In  that  the  evidence  showed  an 
express  contract). 

74k  Jenney  Electric  0>.  v.  Bran- 
ham,  146  Ind.  814,  41  NE  448,  83  LRA 
395;  Forester  v.  Forester,  10  Ind.  A. 
680,  38  NE  426;  Romeyn  v.  Sickles. 
108  N.  T.   650,   15  NE  698. 

76.  Romeyn  v.  Sickies,  108  N.  T. 
650.  16  NE  698. 

7&  Chrlstensen  v.  Duborg,  8.<t 
Nev.  404,  150  P  806,  807  [quot  Cyc]: 
Romeyn  v.  Sickles,  108  N!^.  660,  15 
NB  698. 

77.  Dishman  v.  Huetter,  41  Wash, 
626.  84  P  590. 

78.  Tuffree  v.  Steward.  109  Iowa 
600,  80  NW  681. 

7*.     Ala. — U.    8.    Health,    etc,   Ina. 
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had  on  proof  without  corresponding  all^ations."' 
Plaintiff  is  not  allowed  to  declare  on  one  cause  of 
action  and  recover  on  proof  of  another,  because, 
if  such  variances  are  tolerated,  however  Aligent 
defendant  may  be,  he  cannot  so  prepare  his  defense 
as  to  meet  sorprises."    A  variance  between  a  con- 


tract set  forth  in  a  plea  or  answer  and  that  given 
in  evidence  is  equally  fatal  to  the  defense.*^  A 
variance  to  be  fatal,  however,  must  be  substantial 
and  material."  Where  that  part  of  the  contract 
which  is  material  is  correctly  set  forth,  a  variance  as 
to  a  portion  which  does  not  affect  the  issues  in- 


Co.  V.  Savage.  1S6  Ala.  222,  226,  84  S 
340  [olt  Cyc];  Green  v.  Southern 
States  Lumber  Co.,    163   Ala.   611,   50 

5  017;  Boylaton  v.  Sherran,  81  Ala. 
638;  Brantley  v.  West,  27  Ala.  642; 
Davis  v.  Campbell,  3  Stew.  819. 

Ark. — Weir  v.  Pennlngrton,  11  Ark. 
745;  Speer  v.  McLiaughlln,  11  Ark. 
782. 

Ca.1. — Coz  V.  McLaughlin,  63  Cal. 
196;   Johnson  v.  Moss,  46  Cal.  615. 

Colo. — Little  Nell  Gold  MIn.  Co.  v. 
Hemby.  46  Colo.  6S2,  587,  101  P  981 
[clt  Cyo];  Calhoun  v.  Oirardlne.  13 
Colo.  103.  21  P  1017;  Sherman  v. 
Jones.  19  Colo.  A.  281.  74  P  799. 

Conn. — Russell  v.  South  Britain 
Soc..  9  Conn.  608;  Shepard  ▼.  Palmer, 

6  Conn.  96;  Bunnel  v.  Taintor.  6 
Conn.  273;  Bunnel  v.  Taintor,  4  Conn. 
6«8;  Brewster  v.  Dana,  1  Root  266. 

FHa. — Hlnote  v.  Brlgman,  44  Fla. 
689.   33  S  308. 

Ida. — Phillips  V.  Brown,  21  Ida.  (2, 
120   P  464. 

111. — Iroquois  Furnace  Co.  v. 
Elphicke,  200  III.  411.  «6  NE  784  faff 
102  til.  A.  188];  Kelaer  v.  Toppfne. 
72  III.  228;  Menifee  v.  HUglns.  67 
III.  60;  Crittenden  v.  lYench,  21  111. 
698;  Spaneler  v.  Pugh,  21  111.  86. 
74  AmD  77;  Stlckney  v.  Cassell.  8 
III.  418;  Farley  v.  Dean,  198  111.  A. 
389;  Iroquois  Furnace  Co.  v.  Blgnall 
Hardware  Co.,  102  111.  A.  88  [aff 
201  111.  297,  88  NE  2371:  Reading  v. 
Linlngton,  12  III.  A.  4»i;  Brooks  v. 
Gates,   8  III.  A.  428. 

Ind. — Terre  Hante,  etc.,  R.  Co.  y. 
Sherwood,  182  Ind.  129,  31  NE  781, 
32  AmSR  239,  17  LRA  339:  Llndley  v. 
Downing.  2  Ind.  418;  Jacobs  v.  Flnkel, 

7  Blackf.  432;  Buckley  v.  Stanley.  5 
Blackf.  182-  Louisville,  etc..  R.  Co. 
T.  Barnes,  16  Ind.  A.  312,  44  NE  1113; 
RUey  V.  Walker,  8  Ind.  A.  622,  34 
NE  100. 

Iowa. — ^Walker  v.  Irwin,  94  Iowa 
448,  62  NW  786;  York  v.  Wallace,  48 
Iowa  306.  To  same  effect  Beebe  y. 
Brown,  4  Greene  408. 

Ky. — Galnesboro^Tel.  Co.  v.  Buck- 
ner.  160  Ky.  804.  810,  189  SW  1000 
[quot  Cyc] ;  Bull  v.  McCrea,  8  B. 
Mod.  422;  Howard  v.  Chiles.  8  B. 
Men.  377;  Anderson  v.  Waller,  3 
T.  B.  Mon.  2S4;  Sebastian  v.  Thomp- 
klns.  1  A.  K.  Marsh.  83;  Union  Boiler, 
etc.  Co.  V.  Louisville  R.  Co.  74  SW 
1056.  26  KyL  122;  Altman,  etc.,  Co.  v. 
Joplin,  6  KyL  184;  Gray  v.  Garrison. 
11  Ky.  Op.  19. 

La. — Shaw  V.  Noble,  16  La.  Ann. 
306;   Bouche  V.  Michel.  10  Rob.  92. 

Me. — Swanton  v.  Lynch.  68  Me.  294. 

Md. — Norrls  v.  Graham,  38  Md.  56; 
Hoke  V.  Wood,  28  Md.  468;  Walsh  v. 
Oilmor.  3  Harr.  &  3.  283,  6  AmD  503. 

Mass. — Woodruff  v.  Wentworth,  133 
Mass.  809:  Whelton  v.  Tompaon,  121 
Mass.  346;  Bowker  v.  Chllds,  3 
Allen  434;  Stone  v.  White,  8  Gray 
689-  Cleaves  v.  Lord,  3  Gray  88;  Colt 
V.  Root,  17  Mass.  229;  Bridge  v. 
Austin,   4  Mass.  116. 

Mich. — Ross  T.  TTackson,  40  Mich. 
29;  Potter  v.  Brown,  36  Mich.  274; 
Tillman  v.  Fuller,  13  Mich.  113. 

Miss. — Phipps  V.  Ingraham,  41 
Miss.  268;  Drake  v.  Surget,  36  Miss. 
458. 

Ho. — Merryman  v.  Buddecke,  243 
Mo.  205.  147  SW  1018;  Walker  v. 
Bohsnnan,  243  Mo.  119.  147  SW  1024; 
Laclede  Constr.  Co.  v.  Tudor  Iron 
Works,  169  Mo.  137.  89  SW  384;  Tay- 
lor v.  Sebastian.  158  Mo.  A.  147,  138 
SW  649;  Jenkins  v.  Clopton.  141  Mo. 
A.  74,  121  SW  769;  Barber  v.  Oxark 
Impr.  Co..  131  Mo.  A.  717,  111  SW 
848;  Moneyham  v.  Cella.  91  Mo.  A. 
260;  Sedalla  Bd.  of  Trade  v.  Brady, 
78  Mo.  A.   586. 

Mont. — ^American  Livestock,  etc.. 
Co.  V.  Great  Northern  R.  Co.,  48 
Mont.  4*6,   138  P  1102. 


I  N.  H. — Colbum  v.  Pomeroy,  44 
N.  H.  19;  Hart  v.  Chesley,  18  N.  H. 
878. 

N.  J.— Obert  v;  Whitehead,  11  N.  J. 
L.  293;  Mulford  v.  Bowen,  8  N.  J.  Eq. 
761. 

N.  Y. — Buckley  v.  Zimmerman,  32 
Misc.  704,  65  NYS  512;  Seavey  v. 
Ansonla  Mfg.  Co..  Ill  NYS  881; 
Hlrsch  v.  American  Dist.  Tel.  Co.. 
90  NYS  464;  Rlggs  v.  Chapin.  7  NYS 
765;  Leland  v.  Douglass,  1  Wend. 
490;  Crawford  v.  Morrell,  8  Johns. 
2B3;  Perry  v.  Aaron.  1  Johns.  129; 
Snell  v.  Moses,   1   Johns.   98« 

N.  C. — Sumrell  v.  International 
Salt  Co.,  148  N.  C.  552.  62  SE  619; 
Dickens  v.  Psrkinb,  184  N.  C.  220. 
46   SE  490. 

Oh. — Mulford  v.   Young.  8  Oh.   294. 

Pa, — Wilkinson  Mfg.  Co.  v.  Welde, 
198  Pa.  608.  46  A.  862;  Friedman  v. 
Urmann.  28  Pa.  Super.  440;  Dunham 
V.  Klnnear.  1  Watts  130. 

Tex. — Shlpman  v.  Fulcrod.  42  Tex. 
248;  Mason  v.  Kleberg.  4  Tex.  85; 
Bagley  v.  Brack.  (Civ.  A.)  154  SW 
247;  Stuart  v.  Calaban,  (Civ.  A.) 
142  SW  60;  Loudon  v.  Robertson. 
(Civ.  A.)  64  SW  783;  Letot  v.  Edens, 
(Civ.  A.)  49  SW  109;  Kildow  v.  Irick, 
(Civ.  A.)    38  SW  315. 

Vt. — Mann  v.  Birchard,  40  Vt.  826. 
94  AmD  398. 

Va. — McAlexander  v.  Montgomery. 
4  Leigh  (31  Va.)  61;  Newell  v.  May- 
berry,  3  Leigh  (30  Va.)  250,  23 
AmD   261. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Skeels.  3  W.  Va.  656. 

Eng. — Leery  v.  Goodson,  4  T.  R. 
687,  100  Reprint  1246;  Owinnet  v. 
Phillips.  3  T.  R.  843.  100  Reprint  780; 
King  V.  Plppett,  1  T.  R.  235,  99  Re- 
print  1070. 

N.  B.— Cushtng  V.  Godard.  8  N.  B. 
586;  Read  y.  Ashe,  6  N.  B.  327. 

But  see  Zetmet  v.  Phillips,  8  S.  D. 
33,  86  NW  418  (holding  that,  where 
the  complaint  alleged  that  defend- 
ants agreed  to  pay  plaintiff  the  rea- 
sonable value  of  his  services  in  quar- 
rying stone,  and  the  evidence  showed 
that  what  defendants  agreed  to  pay 
was  to  be  measured  by  the  amount 
due  on  a  contract  for  quarrying  the 
stone  between  defendants  and  the 
proprietor  of  the  quarry,  and  the 
case  was  tried  on  tn^  theory  of  the 
evidence,  it  was  error  to  exclude 
defendants'  evidence  of  what  the  con- 
tract was,  and  how  much  was  due 
on  it). 

[a]  MatlBcnIalMd;  trvm  torts. — In 
this  respect  there  is  a  material  dis- 
tinction between  the  statement  of 
torts  and  of  contracts,  the  former 
being  divisible  In  their  nature,  and 
the  proof  of  part  of  the  tort  or  in- 
jury being  in  general  sufficient  to 
support  the  declaration.  1  Chitty  PI. 
(18th  Am.  cd)  812;  Pisk  v.  Hicks, 
31  N.  H.  585. 

80.  Ala. — Wellman  ▼.  Jones.  124 
Ala.  680.  28  S  416;  Boylston  v.  Sher- 
ran. 31  Ala.  538. 

Conn. — Russell  v.  South  Britain 
Soc.  9  Conn.   508. 

Ky. — Galnesboro  Tel.  Co.  v.  Buck- 
ner.  160  Ky.  804,  810,  189  SW  1000 
[quot  Cyct. 

La. — Jordan  v.  Anderson.  29  La. 
Ann.   749. 

Md. — Hoke  v.  Wood.  26  Md.  463; 
Turner  v.  Maddox,  3  Gill  190. 

N.  Y. — Thompson  v.  Brie  R.  Co.,  96 
App.  Div.  639.  89  NYS  92. 
"  N.  C. — Smith  v.  Eastern  Bldg.,  etc.. 
Assoc.  118  N.  C.  102.  109.  21  SE  83: 
Greer  v.  Herren,  99  N.  C.  492,  6  SE 
257;  Abernathy  v.  Seagle.  98  N.  C. 
663,  4  SE  542;  McLaurin  V.  Cronly, 
90  N.  C.   50.  • 

S.  D. — Minder,  etc..  Land  Co.  v. 
Brustuen,   24  S.  D.  637.  124  NW  723. 

Tex. — Loudon   v.   Robertson,    (Civ. 


AJ  54  SW  783:  Bldrldge  v.  McAdaras, 
(Civ.  A.)    24   ^W  310. 

N.  B.— Buck  V.  Knowlton.  81  N.  B. 
417. 

81.  Ark.— ^peer  v.  McLaughlin,  11 
Ark.   732.         ^ 

Ga. — Central  R..  etc.,  Co.  v.  Tuck- 
er. 79  Ga.   128.   5  SE  5. 

Ind. — Carter  v.  Gordon,  121  Ind. 
383.  23  NE  268;  Hasselman  v.  Car- 
roll, 102  Ind.  168.  28  NE  202;  Thomas 
v.  Dale,  88  Ind.  435:  Johnston  v. 
Orlest.  85  Ind.  503;  Johnston  Har- 
vester Co.  V.  Bartley,  81  Ind.  406. 

Iowa. — Faubls  v.  Davis,  48  Iowa 
462. 

Ky.— Galnesboro  Tel.  Co.  v.  Buck- 
ner.  160  Ky.  804.  810,  189  SW  1000 
[quot  Cyc]. 

Mo.^.Oreen  v.  Cole,  127  Mo.  587,  30 
SW  185;  Hancock  v.  Buckley,  18  Mo. 
A.  469. 

N.  H. — Blake  v.  Oowninshield,  9 
N.  H.   304. 

N.  Y. — Curtlsa  v.  Marshall,  21  N. 
Y.   Super.   22. 

N.  C. — Smith  V.  Elastem  Bldg..  etc, 
Assoc.  116  N.  C.  102,  21  SE  33;  Con- 
ley  V.  Richmond,  etc.,  R.  Co.,  109  N. 
C.  692,  14  SE  303;  Willis  V.  Branch, 
94  N.  C.  142. 

Pa, — ^Umbehooker  v.  Rassel,  2 
Yeates  339. 

Eng. — Cooke  V.  Munstone,  1  B.  A 
P.  N.   R.  861,   127  Reprint  499. 

88.  E.  I.  Du  Pont  de  Nemours 
Powder  Co.  v.  Parsons,  9  Ala.  247. 
62  S  988;  Lawrence  v.  Knies,  18 
Johns.   (N.  Y.)  140. 

83.  Ala, — Culver  v.  Caldwell,  187 
Ala.   125,  84  S  18. 

Colo. — Newell  v.  National  Adv.  Co., 
39  Colo.  296,  89  P  792;  Emerson  v. 
Burnett,  11  Colo.  A.  86,  52  P  762. 

Iowa. — Kirkwood  v.  Perry  Town 
Lot.  etc.,  Ck).,  169  NW  774. 

Ky. — Elk  Coal  c;o.  v.  Bingham,  124 
SW  814. 

Md. — Montgomery  County  Mut.  F. 
Ina  Co.  V.  Ritter,  113  Md.  168,  77  A 

Mass. — Morton  v.  Clark,  184  Mass. 
666,  89  NE  309. 
N.   Y. — Rosboro  V.   Peck,   48   Barb. 

N.  C. — Blssell  V.  kcKlnnon,  121  N. 
C.  188,  28  SE  271. 

Okl. — Lowenstein  v.  Holmes,  40 
Okl.  88,   186  P  727, 

Tex. — Slayden  v.  Stone,  19  Tex. 
Civ.  A.  618,   47  SW  747. 

See  Simmons  v.  Jaselli,  88  App.  (D. 
C.)  242  (holding  that.  In  an  action  on 
a  written  contract  by  E  J,  where  de- 
fendant objects  to  the  admission  In 
evidence  of  the  Instrument  produced 
by  plaintiff,  because  It  Is  signed  by 
E  J^  &  Bros.,  while  a  duplicate  of  it 
delivered  to  him  by  plaintiff  vraa 
signed  "I.  P.  Co.  by  E.  J.  &  Bros.," 
and  claims  that  the  latter  paper  con- 
stitutes the  contract  between  the 
parties,  it  Is  not  error  for  the  trial 
court  to  permit  both  papers  to  be 
read  to  the  Jury);  Howe  v.  Morey,  141 
Mich.  383,  104  NW  643  (holding  that, 
where,  in  an  action  for  services  and 
expenses  Incurred  in  logging  oper- 
ations on  defendant's  land,  plaintiff 
declared  on  the  common  counts  in 
assumpsit  and  furnished  a  bill  of 
particulars,  and  defendant  was  not 
surprised  at  the  testimony  that  de- 
fendant was  to  take  the  work  as 
plaintiff  left  It,  pay  his  debts  for 
labor,  and  also  pay  him  for  his  serv- 
ices and  expenses,  a  judgment  for 
plaintiff  would  not  be  reversed  on  the 
ground  that  plaintiff's  declaration 
should  have  set  forth  both  the  in- 
ducement for  and  the  terms  of  the 
agreement). 

[a]  ninatratloBa^-d)  A  variance 
between  the  contract  sued  on  and 
that  offered  in  evidence  In  the  use  of 
the  word  "and"  In  describing  lands 
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volved  is  immaterial.**  Under  statutes  providing 
that  a  variance,  to  be  r^arded  as  material,  must 
have  misled  the  party  to  his  prejudice,  the  fact  that 
the  evidence  tends  to  establish  the  version  of  the 
contract  set  up  by  defendant  rather  than  that 
alleged  by  plaintiff  is  hot  fatal.*^ 

A  mere  clerical  error  in  the  written  contract  will 
not  constitute  a  fatal  variance  from  the  contract 
as  pleaded,  where  it  is  apparent  from  the  reading 
of  the  written  instrument  that  its  meaning  and 
purport  as  pleaded  arfe  identical  with  the  original." 

Where  a  contract  is  e^tcated  in  duplicate,  and, 
the  copy  retained  by  plaintiff  is  altered,  he  cannot, 
after  suing  on  it  as  altered,  recover  on  proof  of  its 
terms  according  to  the  copy  retained  by  defendant.*^ 

[i  912]  (2)  Mistake  in  Pleading  Legal  Effect  of 
Contract.  Where  plaintiff  sets  out  the  contract  in 
h»c  verba  and  makes  it  a  part  of  his  initial  plead- 
ing, there  can  be  no  variance."*  Where  the  decla- 
ration, complaint,  or  petition  purports  to  set  out 
an  iiistrument  according  to  its  substance  and  legal 
effect,  it  is  ordinarily  sufficient  if  the  instrument 
proved  and  the  one  alleged  correspond  in  all  essen- 
tial particulars;  but  if  the  writing  given  in  evi- 
dence is  substantially  different  from  that  declared 
on,  the  variance  will  be  fatal  to  a  recovery.**  Thus 
an  all^ation  that  a  promise  was  to  pay  a  sum  of 
money  in  a  reasonable  time  or  on  request  is  not 
supported  by  proof  of  a  promise  to  pay  on  a  day, 
certain.*"  An  action  for  wages  will  be  sustained 
only  by  proof  that  the  services  were  performed; 
and  where  plaintiff  seeks  damages  for  a  breach  of 
contract  to  employ,  the  case  must  be  so  pleaded.*^ 
A  declaration  which  alleges  a  contract  to  tow  a 


vessel  and  cargo  out  safely  and  securely  is  not 
supported  by  proof  of  a  contract  to  tow  out  free 
from  a  particftlar  description  of  danger.*^  And  an 
avenqynt  of  a  contract  to  build  a  ship  is  not  sup- 
ported by  proof  of  a  contract  to  finish  a  ship  partlr 
built.**  In  an  action  on  a  contract  to  deliver  cer- 
tain articles  when  called  for,  plaintiff  must  allege  a 
demand  for  the  articles  and  a  refusal  to  deliver 
them;  and  an  allegation  of  a  demand  for  the 
amount  of  the  articles  in  money  will  not  admit 
proof  of  a  demand  for  the  articles  themselves.** 

[i  913]  (3)  Proof  More  Ample  Than  Allegatimis. 
An  averment  of  a  single  contract  is  not  supported 
by  proof  of  two  subsisting  contracts.**  And  plain- 
tiff cannot  give  in  evidence  an  entire  contract  re- 
lating to  two  distinct  subjects  when  he  declares  as 
to  only  one  of  them.**  But  it  is  no  variance  that 
defendant  promised  other  distinct  matters  in  addi- 
tion to  that  alleged,  if  the  proof  supports  the  aver- 
ment as  far  as  is  requisite,  unless  the  eontraet  must 
be  regarded  as  entire.*^  And  it  is  not  a  fatal  vari- 
ance that  a  writing  offered  in  support  of  the  con- 
tract declared  on  also  contains  words  not  pleaded, 
if  they  do  not  in  themselves  alter  the  meaning  of 
the  words  pleaded.** 

[(  914]  d.  Misstatement  of  Particular  Fart  or 
Term  of  Contract.  There  are  many  instances  of 
variance  in  the  statement  of  some  particular  part 
or  material  term  of  a  contract.  Errors  of  this 
description  are  generally  as  fatal  to  plaintiff's  ease 
as  a  misstatement  of  the  whole  contract.**  A  vari- 
ance between  the  averment  and  the  agreement 
offered  in  evidence  as  to  the  sum  due  under  this 
rule  has  ordinarily  been  regarded  as  fatal.*    It  has. 


by  government'  numbers  where  the 
word  "of"  should  have  been  used  is 
immaterial,  especially  where  no  ob- 
jection was  made  to  the  contract's 
introduction  on  such  ground  of  vari- 
ance, and  the  parties  made  but  the 
one  contract  sued  on,  and  the  two, 
though,  very  lengthy,  were  In  other 
respects  Identical.  Harris  v.  Bas- 
den,  162  Ala.  367,  60  S  121.  (2)  In  an 
action  to  recover  back  money  paid 
by  mistake,  where  plaintiff  alleges  a 
demand  and  a  refusal  to  pay  back 
the  money,  and  defendant  admits  the 
refusal  to  pay,  proof  of  a  subsequent 
promise  by  defendant  does  not  pre- 
sent such  a  variance  between  the 
eause  ^f  action  alleged  and  the  evi- 
dence as  precludes  a  recovery.  Ros- 
boro  V.  Peck,  48  Barb.  (N,  Y.)  92. 
(3)  A  variance  in  the  description  of 
a  contract  which  must  be  construed 
•the  same, :  whether  or  not  the  vari- 
ance existed,  not  changing  Its  nature, 
will  be  disregarded.  Lowenstetn  v. 
Holmes,  40  Okl.  31,  135  P  727. 

84.  Angell  v.  Loomls,  97  Mich.  5, 
5B  >rw  1008. 

85.  Antonelle  v.  Kennedy,  etc., 
Lumber  Co..  140  Cal.  809,  78  P  966; 
Kuhn  v  McKay,  7  Wyo.  42,  49  P  473, 
51  P  206. 

[a]  Tlras,  where  the  complaint 
sets  forth  merely  the  legal  effect  of 
the  contract  and  makes  no  mention 
of  a  proviso  therein,  and  the  answer 
sets  out  the  contract  in  full  and 
avers  a  breach  of  a  condition  prece- 
dent contained  in  the  proviso,  the- 
contract  is  not  lAadmlsslble  in  evi- 
dence on  the  ground  of  a  material 
variance.  Antonelle  v,  Kennedy,  etc., 
Lumber  Co.,  140  Cal.  309.  73  P  966. 

88.  Mulligan  v.  Smith.  32  Colo. 
404.  76  P  1068  (so  holding,  where  a 
complaint  counted  on  contracts  by 
which  defendant  agreed  to  pay  for 
"services  heretofore  rendered  or 
which  may  be  hereafter  rendered," 
and  on  the  trial  the  Instruments  In- 
troduced In  evidence  read  "hereto- 
fore" In  place  of  "hereafter"). 


87.  Koons  v.  St.  Louis  Car  Co.,  203 
Mo.  227,  101  SW  49. 

88.  Spencer  ▼.  HcCarty,  46  Tex. 
218. 

88.  Jordan  v.  Roney,  23  Ala.  758 
McLendon  v.  Godfrey,  t  Ala.  181 
Selgman  v.  Hoffacker,  57  Md.  321. 
Crawford  v.  Morrell.  8  Johns.  (N.  Y.) 
253;  Wooters  v.  International,  etc.,  R. 
Co.,   54  Tex.  294. 

[al  The  vailaae*  will  not  lie  fatal 
If  plalntlfF's  allegations  taken  as  a 
whole  aver  a  conti^act  substantially 
the  same  as  the  one  proved.  Lud- 
wlck  V.  Bailey,  20  Ark.  639;  Emerson 
V.  Burnett,  11  Colo.  A.  86,  52  P  762; 
Reading  v.  LInington,  12  III.  A.  491; 
Roy  V.  Bordas,  150  Mich.  242.  244, 
114  NW  81  Cquot  Cyc];  Tuttle  v. 
Hannegan.  64  N.  T.  686. 

90.  Vfllloughby  v.  Raymond.  4 
Conn.  130;  Query  v.  Brlndllnger.  Litt. 
Sel.  Cas.  (Ky.)  85;  Hunt  v.  Wright, 
13  Tex.  649. 

[a]  Vromlas  to  pay  oa  dunaad^— 
An  allegation  that  rent  was  to  be 
paid  on  demand  Is  not  supported  by 
proof  that  It  was  to  be  paid  at  the 
end  of  the  year.  Taylor  v.  Hickman, 
Lltt.  Sel.  Cas.  (Ky.)  434. 

[b]  Promla*  to  par  oa  reqnest. — 
Where  the  promise  laid  in  the  decla- 
ration is  to  pay  on  request,  and  the 
promise  proved  on  the  trial  Is  to  pay 
In  three  months,  the  variance  must 
be  fatal,  however  strict  a  conformity 
there  may  be  between  the  allegations 
and  proof  In  every  other  particular. 
Query  v.  Brlndllnger,  Litt.  Sel.  Cas. 
(Ky.)  86. 

91.  Culbertson  Irrigating,  etc.,  Co., 
45  Nebr.  663,  63  NW  947;  Howard  V. 
Daly,  61  N.  Y.  362,  19.  AmR  286; 
James  v.  Allen  County,  44  Oh.  St.  226. 
6  NE  246.  68  AmR  821. 

99.  Pennsylvania,  etc..  Steam  Nav. 
Co.  V.  Dandrldge,  8  Gill  &  J.  (Md.) 
248,  29  AmD  543. 

93.  Smith  v.  Barker.  S  Day 
(Conn.)  312,  22  P.  Cas.  No.  18.013. 

94.  Snowv.  Johnson,  1  Minn.  48. 

95.  Martin  v.  Boyce,  49  Mich.  122. 


18  NW  386. 

98.  Crawford  v.  Morrell.  8  Johns. 
(N.  Y.)  253. 

97.  Thomas  v.  Thomas.  '2  A.  K. 
Marsh.  (Ky.)  430;  Johnson  v.  Wliite, 
2  Mo.  223. 

ra]  Thva  (1)  an  averment  of  a 
promise  by  defendant  to  pay  plaintiff 
a  sum  of  money  Is  supported  by  proof 
of  a  promise  to  do  certain  other 
things  and  to  pay  the  money,  if  the 
payment  of  the  money  is  all  that  re- 
mains to  be  done.  Holbrook  v.  Dow. 
1  Allen  (Mass.)  397.  (2)  Where 
plaintiff  alleges  a  written  contract 
with  defendant  containing  certain 
conditions,  and 'also  alleges  plalntitTs 
performance  of  the  conditions  and 
defendant's  default,  the  written 
agreement  Is  admissible  In  evidence, 
although  It  contains  conditions  not 
alleged,  provided  they  are  not  Incon- 
sistent with  the  allegations.  Bowers' 
California  Dredging  Co.  v.  San  FYan- 
clsco  Bridge  Cto.,  132  CUil.  342.  S4  P 
476. 

98.  Carpenter  v.  Vulcanite  Port- 
land Cement  Co.,  211  Pa.  661.  61  A  7S. 

99.  U.  S. — Pope  V.  Barrett,  19  P. 
Cas.  No.  11,  273,  1  Mason  117. 

Conn. — Smith  v.  Barker,  3  Day  812, 
22  F.  Cas.  No.  13,018. 

Ky. — Scott  V.  Mesaick.  4  T.  B.  Men. 
636.  • 

Mass. — Hart  v.  Tyler,  15  Pick.  171; 
Bobbins  v.  Otis,  1  Pick.  368;  Qould- 
Ing  V.  Skinner,  1  Pick.  162;  Colt  v. 
Root.  17  Mass.  229;  Baylies  v.  Petty- 
place,  7  Mass.  826. 

N.  J. — Obert  v.  Whitehead,  11  N.  J. 
L.  293. 

N.  T.— rCrawford  v.  Morrell.  8 
Johns.  263. 

Vt. — Clark  V.  Todd.  1  D.  CThlpm. 
213 

Va.— Harris  v.  Harris,  2  Rand.  (28 
Va.)  431. 

W.  Va. — James  v.  Adama  8  "W.  Va, 
568. 

1.  Conn. — ^Beecher  v.  Chester,  J 
Root  90. 


For  latai  caass,  aevdopnwata  and  tbrnagtm  In  the  law  see  cumulative  Annotations,  aame  title,  pace  and  note  aiunlMr. 
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however,  been  held  that  a  variance  between  plead- 
ing and  proof  as  to  the  price  is  immaterial,  where 
the  price  is  a  matter  of  mathematical  computation 
from  data  known  to  both  parties;^  and  it  has  fur- 
ther been  held  that  defendant  was  not  misled  to  his 
prejudice,  where  the  contract  price  proved  was  less 
than  that  allied.* 

[$  915]  e.  Averment  as  to  Writing.  If  plaintiff 
avers  an  egress  contract  without  stating  whether 
it  is  written  or  verbal,  evidence  of  a  written  agree- 
ment is  admissible;*  and  where  the  petition  declares 
on  both  an  oral  and  a  written  contract  concerning 
the  same  matter,  and 'the  evidence  proves  an  oral 
contract,  there  is  no  fatal  variance.*  But  if  plain- 
tiff declares  on  a  written  contract  he  cannot  be 
allowed  to  recover  on  proof  of  a  verbal  contract;' 
or  on  one  partly  orar  and  this  rule  applies  to  a 
defendant  who  sets  up  a  written  contract  in  re- 
convention.' So,  a  recovery  cannot  be  had  on  a 
complaint  expressly  alleging  an  oral  contract  where 
a  written  contract  is  proved,'  even  though  the 
written  instrument  is  lost.'**  Where  plaintiff  seeks 
to  recover  on  an  oral  contract,  a  nonsuit  should 
be  granted  if  the  evidence  develops  that  there  was 
an  express  written  contract.'*  An  oral  modification 
of  a  written  contract  is  properly  declared  on  as 
oraL" 


Ind. — ^Liucaa  v.  Smith,  42  Ind.  lOS; 
Osborne  v.  Fulton,  1  Blackf.  2>S. 

Iowa. — Beebe  v.  Brown,  4  Greene 
40«. 

Ky. —  Rogers  v.  Estls,  tiltt.  Sel. 
Cas.  2;  Adams  v.  Brown,  4  Lltt.  7. 

Oh. — ^Hulford  v.  Touns,  6  Ob.   294. 

[a]  Wham  <l«fwiflant  liaA  •  Anpll- 
eat*  oopx  of  tiM  ooatxtMSt  sued  on,  nis 
objection  that  a  copy  attached  to  the 
petltio)!  was  at  variance  with  that 
offered  In  evidence  was  without 
merit,  especially  where  the  variances 
were  minute;  consisting  largely  of 
substitution  of  figures  for  numbers 
spelled  out.  and  all  omissions  were 
noted.  Klrkwood  v.  Perry  Town  Lot, 
etc.,   Co.,   169   NW  774. 

a.  Wallace  v.  Armstrong,  E8  Or. 
43.  113  P  60. 

3.  Irby  v.  Phillips,  40  Wash.  618, 
82  P  981. 

4.  Nelson  V.  DatM>lB,  it  Johns.  (N. 
Y.)  176;  Clymer- Jones  Lithograph 
Co.  V.  U.  S.  Fashion,  etc.  Co.,  48  Pa. 
Super.  686;  Bloch  v.  Rio  Grande  Val- 
ley Bank,  etc.,  Co..  (Tex.  Civ.  A.)  190 
SW  641;  Granger  v.  Klshl,  (Tex.  Civ. 
A.)  168  SW  1161;  Osborne  v.  Ayers, 
(Tex.  Civ.  A.)  32  SW  73;  Taylor 
V.    Davis,    82    Wis.    4SS,    62   NW    766. 

B.  Royer  v.  Western  Silo  Co.,  99 
Kan.  809,  ISl  P  664. 

6.  U.  S. — Tllghman  v.  Tllghman, 
23  F.  Cas.  No.  14,046.  Baldw.  464. 

Ind. — Carter  v.  Gordon,  121  Ind. 
383.  23  NE  268;  Fleetwood  v.  Dorsey 
Mach.  Co.,  96  Ind.  491;  Colton  v.  Van- 
dervolgen,  87  Ind.  861;  Newby  v.  Rog- 
ers, 40  Ind.  9. 

Iowa. — Saatoff  v.  Scott,  108  Iowa 
201,  72  NW  492. 

La. — Flsk  V.  Cannon,  1  Mart.  N.  S. 
348. 

Mass. — ^King  v.  Faist,  181  Mass. 
449.  87  NE  456. 

N.  T. — Mutual  Life  Ins.  Co.  v. 
Robinson.  24  App.  Dlv.  670,  49  NTS 
887;  Crawford  v.  Tyng,  10  Misc.  148, 
30  NTS  907. 

Or. — ^McMahon  v.  Canadian  Pac.  R. 
Co..  40  Or.   148;  66  P  708. 

Pa. — Klme  v.  Tobyhanna  (Treek  Ice 
Co..  240  Pa.  61.  87  A  278;  Irwin  v. 
Shultx.   46   Pa.  74. 

7.  Koons  V.  St.  Louis  (Tar  Co.,  203 
Mo.  227.  101  SW  49.  But  see  Sanders 
Pressed  Brick  Co.  v.  Ckilumbla  Real 
Estate,  etc..  Co.,  86  Mo.  A.  169  (hold- 
ing that,  where  a  contract,  alleged  to 
be  in  writing  Is  proved  to  be  partly 
in  writing  and  partly  in  parol,  but 
the    contract    aliegea    and.  the    one 
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proved  are  the  same  contract,  a  con- 
tention that  plaintiff  was  permitted 
to  count  on  one  contract  and  to  re- 
cover on  a  different  one  is  not  sus- 
tained); Bailey  v.  Lelshman,  82  Utah 
123.  89  iE>  78,  13  AnnCas  1116  (holding 
that  an  allegation,  in  an  action  for 
breach  of  contract,  that  the  parties 
"entered  Into"  a  certain  written  con- 
tract Is  sufficient  to  admit  proof  of  a 
parol  acceptance  by  plaintiffs  of  an 
offer  made  in  writing  by  defendants). 

8.  Duplantier  v.  Mlchoud,  19  La. 
Ann.  680. 

•.  Central  Trust  Co.  v.  Colorado 
R.,  etc.,  Co.,  200  Fed.  86;  Durfllnger 
v.  Baker,  149  Ind.  376,  49  NE  276: 
Johnston  Harvester  Co.  v.  Hartley,  81 
Ind.  406;  Wabash  R.  Co.  v.  Grate,  S3 
Ind.  A.  683,  102  NE  166.  See  Nelson 
V.  Dubois,  13  Johns.  (N.  Y.)  176,  177 
where  Spencer,  J.,  said  that  "a  decla- 
ration may  count,  as  on  a  promise  by 
parol,  and  It  may  be  sapported  by  a 
promise  in  writing,  if  it  comport 
with  the  promise  stated."  It  is  to  be 
observed,  however,  that  the  declara- 
tion did  not  expressly  allege  a  parol 
promise,  and  moreover,  that  the 
briefs  of  counsel,  do  not  show  that 
the  point  was  contested). 

[a]  A  oonflnnatozy  totter  may  be 
proved  under  declaration  on  an  oral 
contract  Tarentum  Lumber  Co.'  v. 
Marvin,  81  Pa.  Super.  294. 

10.  Peterson  v.  Ochs,  40  Iowa  630. 

11.  McMahon  v.  Canadian  R.  Co., 
40  Or.  148,  66  P  708;  Moor  v.  Boyd, 
Z3  U.  C.  Q.  B.  469. 

13.    See  supra  |  834. 

13.  See  supra  {I   839-846. 

14.  Crow  v.  Elchlnger,  34  Ind.  «B. 

15.  Petlllo  v.  Hopson,  23  Ark.  196; 
Johnson  v.  Wilson,  64  111.  419;  Swain 
V.  Cawood,  3  HI.  60S'  Sims  v.  Klein, 
1  111.  302;  Landry  v.  Durham,  21  Ind. 
282;  Wynn  v.  HIday,  2  Blackf.  (Ind.) 
123:  Willis  v.  Bullitt.  22  Tex.  330. 

IB.  Fischer  v.  Schram,  173  App. 
Dlv.  147,  169  NYS  498. 

17.  Cal.— Peek  v.  Steinberg.  188 
Cal.   127,   124   P  834. 

Colo. — Lombard  v.  Overland  Ditch, 
etc.,  Co.,  41  Colo.   253.  92  P  696. 

Ind. — Hanover  F.  Ins.  Co.  v.  John- 
son,  28  Ind.  A.   122,   67   NE  277. 

Ky. — Thompson  v.  Jewell,  1  A.  K. 
Marsh.  195;  Miller  v.  Alcorn,  3  Bibb. 
267. 

N.  J. — ^Franklin  v.  Empire  Rubber 
Mfg.  Co.,  72  N.  J.  L.  68,  60  A  188; 
Shinn  V.  Haines,  21  N.  J.  L.  340. 

N.    Y. — Tribune    Assoc,    v.    Eisner, 


[(  916]  f.  AvmnMitB  as  to  Oonstderation.  Great 
accuracy  is  required  in  the  statement  of  the 
consideration,  and  if  it  is  put  in  issue  it  must  be 
proved  strict^  as  stated;  any  variance  between  the 
pleading  and  the  proof  is  fatal.''  A  plea  of  entire 
want  of'  consideration  is  not  established  in  case 
any  consideration,  however  small,  appears."  But 
under  a  good  plea  of  total  failure  of  consideration, 
a  partial  failure  may  be  proved  and  made  available 
at  the  trial." 

[i  917]  g.  PeAfonuaace  and  Breach — (1)  In  a«n- 
«raL  Where  plaintiff  rests  his  right  to  compensa^ 
tion  on  complete  peFformance,  and  the  proof  dis- 
closes nonperformance  of  a  substantial  part,  he 
cannot  recover  compensation  which,  by  the  con- 
tract, was  payable  only  on  completion  of  the  work." 
It  is  a  general  rule  of  pleading  that  an  averment 
of  performance  will  not  be  supported  by  proof  of 
a  leg^l  excuse  for  nonperformance,"  and  an  excuse 
for  nonperformance  is  not  admissible  in  evidence.'^ 
Further,  under  the  general  issue  defendant  is  not 
at  liberty  to  show  an  excuse  for  nonperformance," 
although  it  has  been  held  that  he  may  show  that 
he  offered  to  perform  his  part  of  the  contract,  but 
was  prevented  by  the  act  of  plaintiff.*'  Nor  can 
defendant  show  a  reason  for  nonperformance'under 
a  plea  of  covenants  performed,  as  it  negatives  in- 

etc  Co..  70  App.  Div.  172,  76  NYS 
100;  Stern  v.  McKee,  70  App.  Div. 
142,  76  NYS  167;  Gatllng  v.  Central 
Spar  Verein,  67  App.  Dlv.  60,  73  NYS 
496;  Fox  v.  Davidson,  88  App.  Div. 
169,  66  NYS  624;  McEntyre  v.  Tucker. 
36  App.  Dlv.  58,  56  NYS  153;  Schnaier 
v.  Nathan,  81  App.  Dlv.  225.  62  NYS 
812:  Crandall  v.  Clark,  7  Barb.  16»: 
Tribune  Assoc  v.  Eisner,  etc,  Co.,  84 
Mlsc  S68,  70  NYS  708;  Bloch  v. 
Remellus.  SO  Misc.  804.  81  NYS  1124. 

Or. — Camahan  Mfg.  Co.  v.  Beebe- 
Bowles  Co.,  80  Or.  124,  166  P  584. 

Tenn. — Red  Boiling  Water  Co.  v. 
McEwen,    3    Tenn.    Civ.    A.    887,    892 


Iclt  Cvcj. 

18.  III. — Thompson  y.  Hoppert,  120 
III.  A.  688. 

Ind.— White  y.  Mitchell,  30  Ind.  A. 
342,  65  NB  1081;  New  Tel.  Co.  v. 
Foley,  28  Ind.  A.  418,  63  NE  66. 

Iowa. — Fauble  v.  Davis,  48  Iowa 
462. 

Ky.— Hoofman  v.  Sharp,  1  J.  J. 
Marsh.  489.  ^ 

Mass. — Barron  v.  International 
Trust  Co.,  184  Mass.  440,  88  NE  881. 

Mo.— Roy  v.  Boteler,  40  Mo.  A.  218. 

N.  Y. — ^Hosley  v.  Black,  28  N.  Y. 
438,  26  HowPr  97;  Oakley  v.  Morton, 
11  N.  Y.  25,  62  AmD  49;  Tribune 
Assoc.  V.  Eisner,  etc.,  Co.,  70  App. 
Div.  172,  76  NYS  100:  Stern  v.  McKee, 
70  App.  Dlv.  142,  76  NYS  167;  Pox  V. 
Davidson,  36  App.  Dlv.  169.  56  NYS 
624;  Waydell  v.  Adams,  23  App.  Dlv. 
608,  48  NYS  836;  Crandall  v.  Clark,  7 
Barb.  169;  O'Leary  v.  Board  of  Edu- 
cation, 9  Daly  181  (rev  on  other 
grounds  98  N.  Y.  1,  46  AmR  166]; 
La]09  V.  Eden  Musee  American  Co., 
10  Misc.  148,  30  NYS  916;  Schaaf  y. 
Chotzen,  86  NYS  1026;  Baldwin  v. 
Munn,  2  Wend.  399,  20  AmD  627; 
Freeman  v.  Adams,  9  Johns.  116: 
Philips  V.  Rose,  8  Johns.  392;  Flem- 
ing V.  Gilbert,  3  Johns.  528;  Bruen  v. 
Astor,  Anth.  N.  P.  186. 

[al  Thus,  under  a  complaint  al- 
leging performance  of  a  contract  to 
give  defendant  publicity  In  plaintiff's 
catalogues,  evidence  on  behalf  of 
plaintiff  that  he  had  not  performed 
his  contract,  because  defendant  had 
failed  to  furnish  certain  advertise- 
ments, is  inadmissible.  Exporters' 
Alliance,  Inc.  .v.  Wlnnegrade,  152 
NYS  980. 

1».      Bement      v.      Peck,      2      RodtP 
(Conn.)  494.  /*^^ 

ao.  Wilt  V.  Ogden,  IS  Johns.  (N. 
Y.)  56. 
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stead  of  supporting  the  issue.^  Upon  this  principle 
it  has  been  held  that  under  an  averment  of  per- 
formance it  cannot  be  shown  that  performance  was 
waived,  and  a  recovery  cannot  be  had  on  proof 
of  such  waiver.'^  So  where  defendant  avers  breaches 
of  the  contract  in  suit  by  plaintiff,  the  latter  can- 
not introduce  evidence  of  matter  in  avoidance,  un- 
less he  sets  it  up  in  hiis  replication  or  reply.  if 
plaintiff  all^^s  performance  of^  the  contract  on  his 
part,  defendant  may  give  evidence  of  a  breach 
under  a  general  allegation  of  a  violation  of  the  con- 
tract.^ In  an  action  for  breach  of  a  special  con- 
tract, plaintiff  cannot  recover  on  a  breach  not  set 
out  in  the  complaint.^  Under  an  allegation  that  a 
contract  was  broken  by  a  certain  act  of  defendant, 
plaintiff  cannot  show  that  defendant's  wife  ot 
agent  did  the  act  complained  of.'" 

Substantial  p^onnanoe.  In  cases  of  substantial, 
as  distinguished  from  part  performance  some  courts 
have  held  that  the  rule  stated  in  the  preceding  para- 
graph does  not  prevent  a  recovery,  although  plain- 
tiff's proof  falls  short  of  establishing  the  perform- 
ance alleged  by  him,^  and  that  where  performance 
is  alleged  in  general  ternis,  an  acceptance,  or  a 
waiver  of  matters  relating  to  the  form  and  manner 
of  performance,  may  be  proved  under  the  general 
averment.''  The  general  rule  already  stated  would 
appear  to  be  contrary  to  these  cases,"  and!  there  is 
also  direct  authority  to  the  contrary.^ 

Preve&tion  of  performance.  It  has  been  held  in 
some  cases  that  under  an  allegation  of  performance 
plaintiff  may  show  that  he  was  prevented  from  per- 
lorming  by  defendant,^^  but  the  contrary  has  also 
been  held,'"  the  contrary  cases  being  in  accord  with 
the  general  weight  of  authority.** 

[i  918]  (2)  Proof  of  Mialfeauiice  or  DefeettTo 
Fwformance.  An  averment  of  nonfeasance  is  not 
snpported  by  proof  tending  to  show  a  malfeasance.** 
Under  an  allegation  that  defendant  totally  neglected 
and  refused  to  perform  his  engagement,  proof  that 
he  performed  it  in  a  negligent  and  unskillful  man- 
ner is  not  admissible.*'    In  an  action  to  recover  the 


contract  price  agreed  to  be  paid  for  woA  and  ma- 
terials, defendant  cannot  show  that  the  work  was 
done  in  an  unworkmanlike  manner,  unless  he  has 
pleaded  such  defense;""  but  if  he  has  alleged  gen- 
erally that  the  work  was  not  performed  in  a  good 
and  workmanlike  manner,  he  may  prove  defects 
other  than  those  he  may  have  specifically  pointed 
oat  in  his  plea  or  answer.*^ 

[$  919]  (3)  Time  of  Performance.  As  a  general 
rule  the  date  for  the  performance  of  a  contract 
must  be  proved  as  laid,^  unless  the  case  is  one  in 
which  the  time  alleged  is  not  of  the  essence  of  the 
contract;*'  and  if  a  pleading  avers  a  contract  to  be 
•performed  at  a  time  specified,  a  written  agreement 
offered  in  evidence  naming  a  day  for  performance 
other  than  that  alleged  should  bie  excluded  on  the 
objection  of  variance.*"  In  an  action  for  a  balance 
on  a  contract,  testimony  that  it  was  mutually  agreed 
that  the  work  should  be  completed  within  sixty  days 
was  properly  excluded,  where  there  were  no  plead- 
ings to  support  it.*^  A  note  without  date  of  pay- 
ment expressed  is  payable  immediately,  and  If 
plaintiff  alleges  no  date  of  payment,  a  note  payable 
on  a  day  certain  after  its  execution  cannot  be  re- 
ceived in  evidence,  as  its  legal  effect  is  different 
from  that  of  the  note  alleged.^ 

[$  920]  h.  Place  and  Date  of  Ezecatioit.  A  dis- 
tinction is  established  between  allegations  of  mat- 
ter of  substance  and  allegations  of  matter  of  de- 
scription. It  is  sufficient  if  the  former  be  substan- 
tially proved,  but  the  latter  must  be  proved  with  a 
degree  of  strictness  amounting  in  many  cases  to 
literal  precision.**  The  place  where  a  transitory 
contract  purports  to  have  been  made  is  ordinarily 
immateriEil  •,  but  it  may  be  made  material  by  aver- 
ments by  way  of  description,  and  if  it  was  executed 
at  a  different  place  it  seems  that  the  variance  is 
fatal.*'  So  also  the  misstatement  of  the  date  of  a 
written  instrument  is  a  fatal  variance,  where  the 
date  is  alleged  as  a  matter  of  description,**  for  in 
every  written  instrument  the  day  laid  is  material 
and  mnst  be  proved  as  laid,  where  the  action  is 


U.  Stone  v.  Dennis,  t  Port.  (Ala.) 
2S1;  PoaKue  v.  Richardson,  LHt.  Set 
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32.  Sexton  v.  Richardson,  6  Cal.  A. 
469,  92  P  395;  Young  v.  Stickney,  46 
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Ala.  337,  10  S  906. 
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(where  it  was  alleged  that  the  con- 
tract was  to  be  performed  within  six 
weeks,  and  the  proof  was  that  it  was 
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not  a  substantial  one,  for  according 
to  the  allegation  and  proof  the  date 
of  performance  was  practically  the 
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Ind. — Pennsylvania  Co.  v.  Dolan,  6 
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156. 
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fel.  Cas.  86  (holding  that  where  the 
edaration  avers  a  promise  to  pay  on 
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of  a  certain  event). 

Minn. — Cowlea  v.  Warner,  22  Mtnn. 
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alleged  was  terminable  at  the  will  of 
either  party,  and  that  proved  was  by 
Its  terms  to  continue  for  more  than 
one  year,  there  was  a  fatal  variance). 
39.  Perry  v.  Botsford,  6  Pick. 
(Mass.)  189. 
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40.  Waugenheim  v.  Graham.  39 
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41.  JefTerson  Cotton  Oil.  etc,  Co. 
V.  Pridgen,  (Tex.  Civ.  A.)  172  SW 
739 

ik.  Sheehy  t.  Mandevllle,  7  CranCh 
(U.  S.)  208,  8  U  ed.  317. 

43.  Carter  v.  Preston.  SI  Miss.  423. 

44.  Hourlet  v.  Morris,  3  Campb. 
303. 

4B.     Carter  v.  Preston,  61  Miss.  423. 

46.  Del. — ^Wilmington  Bank  v.  Sim- 
mons, 1  Del.  381. 

Oa — Williams  t.  Johnson.  8  Oa.  A. 
661.   70  SB  89. 

Ind. — Richardson  v.  League^  21  Ind. 
A.    429,   62   NE  618. 

Ky. — Thomas  v.  Thomas,  3  J.  J. 
Marsh.  689  (where  a  plea  of  another 
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overruled  on  the  ground  that  be- 
cause of  the  variance  the  pending 
suit  pleaded  was  not  a  bar  to  the  one 
in  which  the  plea  was  filed). 

Mo. — Grant  v.  Winn,  7  Mo.  18S. 

N.  H.— Drown  v.  Smith.  3  N.  H. 
299. 

Pa. — Church  v.  Feterow,  2  Penr.  A 
W.  301;  Stephens  v.  Graham,  7  Serg. 
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brought  on  the  instmment  itself."  If  the  inatm- 
ment  bean  no  date,  it  may  be  alleged  to  have  been 
executed  on  any  day,  but  in  that  eaae  the  words, 
"bearing  date"  or  "dated,"  being  descriptive 
words,  must  be  omitted.**  Where  a  parol  oontraet 
is  sued  on,  and  it  is  alleged  to  have  been  ntade 
"on  or  about"  a  given  date,  it  is  reabonably  plain 
that  the  pleader  does  not  intend  to  make  the  date 
a  term  of  de8cr^>tion  as  to  the  contract,  and  the 
date  mentioned  need  not  be  proved.*'  It  is  usual 
to  set  out  the  true  date  of  the  oontraet,  both  as  to 
time  and  place,  and  to  lay  the  venue  under  the 
form  of  a  videlicet,  which  obviates  the  necessity 
of  strict  proof.""  And  as  time  is  not  considered  as 
forming  a  part  of  the  material  issue,  where  the  day 
of  making  a  contract  is  laid  under  a  videlicet  it 
need  not  be  proved  as  laid.  Consequently  it  is 
su£Bcient  to  prove  that  the  damage  occurred  by 
reason  of  the  breach  of  contract,  without  particular 
reference  to  the  date  of  its  execution.'^  Under 
statutory  provisions  that  variance  shall  not  be  re- 
garded as  material,  unless  a  party  has  been  misled 
to  his  prejudice,  it  has  been  held  that  the  fact  that 
a  contract  alleged  to  have  been  entered  into  on  a 
certain  date  is  proved  to  have  been  entered  into  at 
a  later  date  is  not  fatal.** 

[i  921]  i.  Parties— (1)  Avannant  of  Joinfc  and 
Proof  of  Several  Contract  Xli^re  may  be  a  fatal 
variance  between  the  pleading  and  the  proof  in 
respect  to  the  parties  to  the  contract  in  suit.  Thus, 
if  plaintiff  declares  on  a  joint  contract  of  defend- 
ants, and  that  offered  in  evidence  is  several  or  was 
made  by  a  part  of  the  defendants  only,  the  variance 
is  fatal."  So  also  a  misjoinder  of  plaintiffs  in  an 
action  ex  contractu  is  fatal;**  and -if  they  declare 
on  a  contract  made  with  them  jointly,  and  the  proof 
shows  a  several  contract  with  each  plaintiff,  a  non- 
suit is  proper.**  Under  statutory  provisions,  how- 
ever, authorizing  actions  to  be  brought  against  any 


one  or  more  of  the  parties  to  a  joint  oontraet,  proof 
of  a  several  contract  is  not  fatal,  though  a  joint 
contract  is  alleged.** 

H  922]  (8)  Averment  of  Several  and  FnMf  of 
Joint  0<mtract.  Conversely,  it  has  been  held  that  a 
joint  contract  cannot  be  given  in  evidence  where 
a  several  contract  only  is  alleged.'^  Proof  of  a  part- 
nership contract  will  not  sustain  allegations  of  an 
individual  contract.**  But  at  common  law,  in  % 
suit  against  one,  proof  may  be  given  of  a  debt  due 
from  him  and  another  jointly;  and  this  is  reason- 
able, for  if  the  other  joint  debtor  is  living  and  not 
discharged,  and  is  within  reach  of  process,  defend- 
ant should  plead  the  nonjoinder  in  abatement.** 
Under  statutes  making  the  parties  to  a  joint  con- 
tract jointly  and  severally-  liable,  it  has  been  held 
that  where  the  complaint  alleges  a  contract  made 
by  defendant,  and  the  proof  shows  the  oontraet  to 
have  been  made  by  him  jointly  with  others,  there 
is  no  fatal  variance,  in  the  absence  of  a  showing 
that  defendant  was  -misled  to  his  prejudice.*" 

[i  023]  (S)  Promise  for  Benefit  of  Third  Person. 
Where  one  sues  for  a  breach  of  a  contract  between 
himself  and  defendant,  proof  that  defendant  and  a 
third  person  made  a  contract  for  plaintiff's  benefit 
is  a  fatal  variance.**  So  where  a  promise  is  made 
by  one  person  to  pay  the  debt  of  another,  it  is 
necessary  for  the  person  for  whose  benefit  the 
promise  was  made  to  declare  specially,  unless  the 
case  is  one  in  which  the  action  for  money  had  and 
received  can  be  maintained.*' 

[i  924]  (4)  Contract  Made  throngh  Agent. 
Proof  of  a  contract  made  through  the  medium  of  an 
agent  will  sustain  an  allegation  that  it  was  made 
by  the  principal.**  But  where  it  is  specially  averred 
that  a  contract  is  made  by  individuals,  it  cannot 
s  be  shown  that  the  contract  was  made  by  them  in 
a  representative  capacity.**  And  under  a  complaint 
for  services  performed  under  a  contract  between 


"4  m.  the  lat,  1817"  was  properly  de- 
scribed as  having  been  made  on  the 
1st  of  April,  1817). 

47.  Church  y.  Feterow,  Z  Penr.  & 
W.  (Pa.)  801;  Stephens  v.  Graham.  7 
SerK.  &  R.   (Pa.)  505,  10  AmD  485. 

4a,     Grant  v.  Winn.  7  Mo.  188. 
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•51.  70  SB  8». 
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IS  Pick.  (Mass.)  381;  Munroe  v.  Coo- 
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V.  Conklin,  75  III.  32;  Trench  v.  Har- 
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48  NE  64  [aft  87  111.  A.  269];  Reyn- 
olds V.  Card  Mfg.  Co.  v.  New  York 
Bank  Note  Co.,  91  Hun  463,  36  NTS 
756;  .Stout  v.  Rassel,  2  Teates  (Pa.) 
334;  St.  Louis,  etc.,  R.  Co.  v.  Evans, 
78  Tex  369,  14  SW  798;  Brown  ▼. 
Sullivan,  71  Tex.  470.  10  SW  288: 
Kerr  v.  Blair,  47  Tex.  Civ.  A.  406,  106 
S'W  648;  Morehouse  v.  Texas  Trunk 
R.  Co..  (Tex.  av.  A.)  17  SW  1086; 
St.  Irftuls,  etc.,  R.  Co.  v.  Edwards,  3 
Tex.  A.  Civ.  Cas.  I  342. 

63.  Prazer  v.  Smith,  60  lU.  145: 
Barger  v.  Brown,  161  Iowa  666,  148 
NW  496. 

63.  Ala. — Smythe  v.  Dothan  Fdy., 
etc..  Co.,  166  Ala.  258,  62  8  398;  Cobb 
V.  Keith.  110  Ala.  614,  18  S  325;  Gam- 
ble v.  Kellum,  97  Ala.  677,  12  S  82; 
Jones  V.  Engelhardt,  78  Ala.  505. 

Colo. — ^York  V.  Fortenbury,  16  Colo. 
129.  26  P  168. 

Fla. — Rents  y.  Live  Oak  Bank,  61 
Fla.  408,  66  8  866,  860  [cit  Cyc];  Tom- 
linson  V.  Peninsular  Naval  Stores 
Co.,  61  Fla.  463,  65  S  648. 

Oa. — Thompson  v.  Fenn,  100  Qa. 
234.  28  SB  89. 

111.— Pluard  V.  Oerrity,  146  111.  A. 
224. 


Ind'. — Graham  v.  Henderson,  86  Ind. 
1-96. 

Ky. — ^Erwln  v.  Devlne,  1  J.  J. 
Marsh.  204:  Qossom  v.  Badgett,  6 
Bush  97,  99  AmD  668;  Hoangan  v. 
Phillips,  7  KyL  160;  Buford  v.  Tay- 
lor, 8  Ky.  Op.  98. 

Mich.— Detroit  v.  Houghton,  48 
Mich.  469,  4  NW  171,  287:  Mace  v. 
Page,  33  Mich.  38. 

Miss. — Wildee  v.  Harris,  112  Miss. 
164,  72  S  890;  Spann  v.  Grant,  88 
Miss.  19,  35  S  217. 

Mo. — Slaughter  v.  Davenport,  82 
Mo.  A.  652;  Davis  v.  Maysville 
Creamery  Assoc.  63  Mo.  A.  477;  Da- 
vis v.  Owlngs,  2  Mo.  A.  Rep.  647.  But 
see  Anstee  v.  Ober,  26  Mo.  A.  666 
(where  it  was  held  that  an  allegation 
that  two  defendants  promised  In 
writing  was  sustained  by  proof  that 
one  of  them  promised  in  writing, 
that  the  other  was  Jointly  interested 
with  him,  and  that  they  both  intend- 
ed to  be  bound). 

Pa.— Hlbbard  v.  Hubbard.  211  Pa. 
331,  60  A  911. 

S.  C. — Goodale  v.  Page,  42  S.  C.  418, 
76  SB  700. 

Tex. — Stewart  v.  (rOrdon,  66  Tex. 
844;  Sabine  Tram.  Co.  v.  Jones,  (Civ. 
A.)  43  SW  906. 

Va. — Rohr  v.  Davis,  8  Leigh  (3S 
Va.)  SO. 

64.  Bunnel  v.  Taintor,  6  Conn.  273; 
Murray  v.  Davis,  61  N.  C.  341  (hold- 
ing that  an  allegation  that  a  contract 
was  made  with  five,  who  are  plain- 
tltts,  is  not  supported  by  proof  of  a 
contract  ma4e  with  three). 

66.  Whittemore  v.  Merrill.  87  Me. 
466,  32  A  1008. 

SOk    See  statutory  provisions;  and: 

111. — ^Kaestner  v.  First  Nat.  Bank, 
170  111.  322,  48  NB  998  [aft  68  111.  A. 
4601. 

Ky.— Curran  v.  Stetn,  110  Ky.  •*, 


60  SW  839,  22  KyL  1676. 

Mont. — Logan  v.  BilUngs,  etc,  R. 
Co.,  40  Mont.  467,  107  P  416. 

N.  M.— Kirschner  v.  Laughlin,  4  N. 
M.  886,  17  P  132. 

N.  T. — Alaska  Banking,  etc.,  Co.  v. 
Van  Wyck,  146  App.  Dlv.  5,  130  NTS 
668. 

Judcmsat  anlast  parties  wftoae 
UaUU^  Is  •staUished  see  Judgments 
[23  Cyc  807]. 

B7.  Stearns  v.  Martin,  4  Cal.  227; 
Wright  v.  Gilbert,  61  Md.  146;  Ameri- 
can Livestock,  etc,  Co.  v.  Great 
Northern  R.  Co.,  48  Mont.  496,  138  P 
1102;  Jordan  v.  Reed.  77  N.  J.  L.  684, 
71  A  280. 

68.  Graves  v.  Boston  Mar.  Ins.  C^o., 
8  Oanch  (U.  S.)  419,  2  L.  ed.  824; 
McCord  V.  Seale,  66  Cal.  262;  Black  V. 
Struthers.  11  Iowa  469. 

69.  White  V.  Perley,  16  Me.  470; 
Scott  V.  Shears,  9  Cush.  (Mass.)  604; 
Carter  v.  Hope,  10  Barb.  (N.  Y.)  180; 
Poirer  v.  Fisher,  21  N.  T.  Super.  258; 
Nash  v.  Skinner,  12  Vt.  219,  36  AmD 
338. 

80.  Morgan  v.  Brach,  104  Minn. 
247,  116  NW  490. 

81.  Birmingham,  etc  R.,  etc,  Co. 
V.  Jackson,  170  Ala.  496,  64  8  612: 
Sams  V.  Price,  119  N.  C.  672.  26  SB 
170;  Tucker  v.  Gaines,  86  S.  C.  600, 
68  SB  670. 

ea.  Mason  v.  Hall,  30  Ala.  689; 
Huckabee  v.  May,  14  Ala.  263;  Mason 
V.  Munger,  6  Hill  (N.  Y.)  613:  Beers 
V.  Culver.  1  Hill  (N.  Y.)  689;  Quln  Vi 
Hanford.  1  HIU  (N.  Y.)  82. 

03.  Root  v.  Fay.  5  Aris.  19,  48  P 
527;  Blotcky  v.  Miller,  2  Nebr. 
(UnofT.)  344,  91  NW  523.  See  also 
Agency  i  639. 

84.  State  Truat  Co.  v.  Wallace,  143 
Ga.  214,  84  SB  538:  Ashley  v.  Hender- 
son, 1B8  Ind.  147.  76  NB  986  (so  hold- 
ing, where  it  was  sonctat  to  hold  the 
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plaintiff  and  defendant  eoiporation 's  committee, 
plaintiff  cannot  prove  another  contract  with  an 
agent  of  defendant.*" 

[%  925]  j.  Effect  of  Snbseaaent  Agreement.  If 
plaintiff  declares  on  a  contract  as  originally  made, 
and  his  evidence  reveals  that  the  original  contract 
has  been  superseded  or  materially  modified  by  a 
valid  subsequent  agreement,  the  variance  will  be 
•fatal  to  a  recovery.**  So  where  a  written  contract 
is  declared  on,  the  party  will  not  be  allowed  to 
prove  a  subsequent  parol  modification." 

[$  926]  Q.  Evidence — 1.  Fresomptions  and  Bnr^ 
d«n  of  Proof* — a.  Ctoneral  Bnles.  The  general  rule 
that,  the  burden  of  proof  rests  on  the  party  having 
the  afilrmative  of  the  issue'  is  applicable  to  actions 
on  contracts,'  and .  the  usual  test  employed  to  de- 


termine on  which  side  the  harden  of  proof  lies  is 
to  ascertain  which  party  would  be  entitled  to  a 
verdict  if  no  evidence  were  offered  on  either  side 
of  the.  issue.*  When,  however,  a  party  having  the 
affirmative  of  the  issue  has  made  out  a  prima  facie 
case,  the  burden  of  evidence  as  distinguished  from 
the  burden  of  proof  may  shift  to  the  adverse  party;' 
but  the  burden  of  proof,  properly  so-called,  does 
not  shift,  and  the  party  having  the  affirmative 
when  the  issdes  are  made  up  must  make  oat  his  case 
by  a  preponderance  of  the  evidence.* 
»  [$  927]  b.  Existence  and  Temu  of  Contract — (1) 
In  General  The  burden  of  proving  the  fact  of 
existence  of  a  contract  either  as  a  cause  of  action 
or  a  defense  is  on  the  party  asserting  sach  fact 
where  it  is  placed  in  issue,^  and  he  has  the  burden 


trustees  of  a  church  on  a  complaint 
alleslng  that  the  contract  sued  on 
was  executed  by  certain  persons '  as 
a  committee  to  execute  said  contract 
*n  behalf  of  the  church). 

8S.  BriKKer  v.  Mutual  Reserve 
Fund  L..  Assoc.,  76  App.  Dlv.  148,  77 
NTS  368. 

«•.  IT.  S. — Klepner  v.  O.  J.  Lewis 
Mercantile  Co.,  169  Fed.  94.  86  CCA 
284. 

Ala. — ^Prestwood  v.  Eldrldee,  119 
Ala.  72,  24  8  729;  Nesbltt  v.  McQehee, 
26  Ala.  748. 

Kan. — PloneeriT  Sav.,  etc,  Co.  v. 
Kasper,  7  Kan.  A.  818,  52  P  628. 

La. — J.  L.  Mott  Iron  Works  v. 
Renaud,  8  La.  A.   (Qrleans)  144. 

Md. —  Kribs  v.  Jones,  44  Md.  396. 

Mo. — McCormlck  v.  Obanlon,  168 
Mo.  A.  606,  158  SW  267;  Harrison  t. 
Kansas  City,  etc.,  R.  Co.,  60  Mo.  A. 
882.  But  see  Laclede  Constr.  Co.  v. 
Tudor  Iron  Works,  169  Mo.  137,  69 
SW  384  (holding  that  the  effect  of 
letters  between  parties  to  a  contract, 
to  cure  a  defect  in  the  contract,  may 
be  considered  In  an  action  thereon, 
although  the«petition  Is  based  on  the 
original  contract.  If  such  letters  are 
received  In  evidence  without  the  ob- 
jection of  variance  being  made). 

N.  H. — Mllea  v.  Roberts,  84  N.  H. 
245. 

N.  T. — Tumbrldge  v.  Read,  8  NTS 
908. 

N.  C. — Hassard-Short  v.  Hardlson, 
117  N.  C.  60.  23  SB  96.  To  same  effect 
Adickes  v.  Chatham,  167  N.  C.  S81, 
83  BE  748. 

Tex. — Gossett  v.  Vaughan,  (Civl; 
A.)  173  SW  983.  , 

Wis. — Duval  v.  American  Tele- 
phone, etc.,  Co.,  113  Wis.  B04,  89  N. 
W.  482;  Nlnman  v.  Suhr,  91  Wis.  392, 
64   NW  1036. 

See  Newell  v.  National  Adv.  Co.,  89 
Colo.  296,  89  P  792  (holding  that 
where  a  complaint  alleges  an  agree- 
ment aS  to  advertising  on  a  line  rate, 
and  the  evidence  shows  a  change 
from  the  line  rate  to  an  Inch  rate,  at 
the  request  of  defendants  and  for 
their  convenience,  the  variance  Is 
immaterial);  Bridgeport  Hardware 
Mfg.  Corp.  V.  Bounlol,  89  Conn.  254. 
93  A  674  (holding  variance  In  par- 
ticular case  Immaterial). 

tn.  Duval  v.  American  Tel.,  eto., 
Co.,  113  Wis.  504,  89  NW  482:  Com- 
puting Scale  Co.  v.  (Thurchlll,  109 
Wis.   303.   85  NW  387. 

1.  Burden  of  proof  fenerallj  see 
Evidence  [16   C^c  926]. 

>x— luupttona  Maenlljr  see  Evi- 
dence [16  Cyc  1060]. 

a.     See  Evidence  (16  Cyc  9261. 

3.  U.  S.— LIndblom  v.  Fellett,  146 
Fed.  805,    76   CCA  369. 

Ala. — Brown  v.  Matthews,  14  Ala. 
A.   428.   70   S  287. 

Ida. — Hare  v.  Toung,  26  Ida.  682, 
146  P  104. 

Iowa. — Nagel  v.  Meier,  156  NW 
811;  Farrelly  v.  Gadsden,  110  Iowa 
69,  81  NW  176. 

La. — Drummond  v.  The  Castro,  88 
La.  Ann.  221;  Ollmore  v.  Destrenan, 


10  Rob.  621;  Ralnold  v.  Mann,  9  La. 
A.   (Orleans)    266. 

Me. — Mississippi,  etc..  Steamship 
Co.  V.  Swift,  86  Me.  248,  29  A  1063. 
41  AmSR  646;  Shaw  v.  Waterhouse, 
79.  Me.  180,  8  A  $29. 

N.  T. — Napier  v.  Spielmann,  64 
Misc.  96,  103  NTS  982  [aff  127  App. 
Dlv.  667,  111  NTS  983  (aS  196  N.  T. 
575  mem,  90  NE  1162  mem)];  B. 
Petzoldt  Co.  V.  Cohn,  114  NTS  165; 
Polsteln  v.  Blauner.  86  NTS  794; 
Marx  V.  Marvin,  86  NTS  378. 

N.  C— Collins  V.  U.  S.  Casualty 
Co..  172  N.  C.  648,  647,  90  SB  686 
[cit  Cyc]. 

Pa. — Sharp  v.  Levan,  236  Pa.  874, 
S4  A  916. 

Porto  Rico. — Baes  v.  Orslnl,  6 
Porto  Rieo  66. 

Vt.— Drouln  v.  Wilson,  SO  Vt.  886, 
67  A  826,  13  AnnCas  98. 

[a]  Sofanae  gwianl  denial  and 
ftanili  In  an  action  on  a  contract 
signed  by  one  alleged .  to  have  been 
acting  for  others,  the  defenses  were 
a  general  denial  and  that  the  signa.- 
ture  was  Induced  by  fraud;  and  It 
was  held  that  the  burden  of  proof 
was  on  plaintiff.  De  Llssa  v.  Fuller 
Coal,  etc.,  Co.,  69  Kan.  319,  62  P  886. 

[b]  JL  party  InvoUar  tli*  doottina 
of  oonlty  between  states  must  prove 
tl>at  the  contract  In  behalf  of  which 
he  Invokes  the  doctrine  Is  a  foreign 
contract  contemplated  by  the  doc- 
trine. Hare  v.  Toung,  26  Ida.  682, 
146  P  104. 

[c]  VOBappUsaUUtr  of  onstom^— 
Where  it  waa  the  custom  of  farmers 
to  board  well  drillers  free,  a  farmer 
seeking  compensation  for  boarding 
drillers  has  the  burden  of  proof. 
Nagel  V.  Meier,   (loVa)   166  NW  818. 

[d]  To  Timtntnin  a  plaa  of  pre- 
scription defendant  must  prove  af- 
flrmatively  that  Rlatntiff  did  not  at- 
tack the  contract  he  seeks  to  have 
avoided,  within  the  year  following 
his  knowledge  of  the  existence  of 
such  contract.  Basque  Nationals  v. 
Godbout,   (Que.)  8  DomLR  668. 

[e]  OonatetolalBL — The  burden  of 
proof  rests  on  defendant  In  an  action 
to  recover  for  making  a  number  of 
.suits  of  clothing  to  establish  the 
truth  of  an  affirmative  counterclaim 
that  the  suits  were  not  made  accord- 
ing to  a  designated  sample  as  re- 
quired by  the  contract,  as  Veil  as  to 
show  the  defective  quality  of  the 
workmanship  of  the  suits.  Wener  v. 
Rubin.      (Que.)    6   DomLR  539. 

4.  Shaw  V.  Waterhouse,  79  Me. 
180,  8  A  829. 

B.  Lindblom  v.  Fallett,  146  Fed. 
805,  76  CCA  369;  Flanders  v.  Mon- 
roe, 172  Iowa  34T,  164  NW  686:  Fol- 
lansbee  Bros.  Co.  v.  Garrett-Crom- 
well  EJngineerlng  Co.,  48  Ttt.  Super. 
183;  FVost  V.  Grimmer,  (Tex.  Civ. 
A.)  142  SW  615;  Pughe  v.  Coleman, 
(Tex.  Civ.  A.)  44  SW  676.  See  Perry 
V.  Botsford.   6  Pick.   (Mass.)  189. 

[a]  OwaMahlp  of  oanas  of  aotloa. 
^Wnere  plaintiff  sued  on  an  execu- 
tory contract  made  by  him  In  his 
own  name,  alleging  performance  by 
himself,   he  did   not  need  to  allege 


or  prove  ownership  of  the  cause  of 
action  until  the  fact  was  contro- 
verted. Flanders  v.  Monroe.  17! 
Iowa  347,    154   NW   686. 

a.  Evans  v.  Miller,  87  Minn.  371. 
34  NW  696;  Hull  v.  Cooper,  36  Mo. 
A.  389;  Polsteih  v.  Blauner,  86  NTS 
794;  Leisy  v.  Zuellig,  6  Oh.  Cir.  Dec 
176. 

a]    BefMUM  of  sapre—  oostrsct  ia 

lorn  Ml  qnaatnm  m«mlt<— (1)  If. 
in  an  action  on  the  quantum  meruit 
for  services,  defendant  sets  up  u 
express  contract  that  plalntifTs  com- 
pensation was  to  depend  on  a  specl- 
fled  contingent  event.  It  is  not  In- 
cnn>bent  \m  defendant  to  prove  that 
the  speclfled  event  did  or  did  not 
happen.  The  burden  of  proof  re- 
mains with  plaintiff.  Bvans  v.  Mil- 
ler, 87  Minn.  871,  34  NW  696:  Hull 
▼.  Cooper,  36  Mo.  A.  889.  <2)  For  it 
would  be  very  illogical  to  hold  that 
because  the  rules  of  pleading  permit 
plaintiff  to  sue  in  assumpsit,  and  not 
on  the  special  contract,  defendant  Is 
therefore  saddled  with  the  burden  of 
establishing  his  version  of  the  spe- 
cial contnut,    Hull  v.  Cooper,  sopn. 

7.  U.  S. — Moflltt-West  Drug  Co. 
V.  Byrd,  92  Fed.  290,  34  CXJA  361  [rev 
1  Ind.  T.  612.  43  SW  8641;  The  Ac- 
came,   12   Fed.  346. 

Colo. — Hunt  V.  crates,  61  Ctolo.  365. 
167  F  1162. 

Conn. — Ferrie  v.  Sperry,  86  Conn. 
837,   82  A  677. 

Del. — ^Trultt  v.  Fahey,   62  A  339. 

Ga. — Martin  v.  Thrower,  3  Ga.  A. 
784,   60  SE  826.  ' 

111. — ^Kaeley  Brewing  Co.  v.  Neu- 
bauer  Decorating  Co..  194  III.  680,  6i 
NE  928;  Berber  v.  Kersinger,  23  III 
246. 

Ind.— Paris  v.  Strong,  61  Ind.  839: 
Kerstetter  v.  Raymond,  10  Ind.  199. 

Iowa. — Burton  v.  Mason.  26  Iowa 
392. 

La. — Brusle  v.  Thomas,  7  La.  Ann. 
349. 

Me. — Mississippi,  etc.,  SS.  Co.  v. 
Swift.  86  Me.  248.  29  A  1063,  41  Am 
SR  645  (holding  that  the  burden  of 
proof  was  on  the  party  maintaining 
that  the  agreement  was  completea 
without  the  necessity  for  the  execu- 
tion of  a  formal  written  instrument). 

Md. — P.    Dougherty    Co.    v.   Grlng. 
89   Md.   636,   43  A  912. 

Mass. — Breed  v.  Berenson,  216 
Mass.  397,  103  NE  837. 

Mich. — Ferguson  v.  Hemingway. 
38  Mich.  169. 

Minn. — ^Paine  v.  U.  S.  Fidelity,  etc 
Co.,  186  Minn.  9,  169  NW  1075;  Berry- 
hill  V.  Carney,  76  Minn.  819,  79  NW 
170. 

Mo. — Crosslev  v.  Summit  Lumber 
Co.,  (A.)  187  SW  118;  Keltland  Orate, 
etc.,  Co.  V.  Culver,  181  Mo.  A  691. 
164  SW  708;  QilMion  v.  German- 
American  Town  Mut  Ins.  (>o..  Ss 
Mo.  A.  41;  Cox  V.  Bishop,  55  Mo.  A. 
135. 

Mont. — Stmonton  v.  Kelly,  I  Mont. 
868. 

Nebr. — Plummer  v.  Shellhom.  24 
Nebr.  532,  39  NW  480. 


For  later  caaea,  darelopaieata  and  ehaacaa  In  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  amaber. 
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of  proving  every  fact  essential  to  the  cause  of 
action  or  defense.'  The  mle  applies  to  implied  as 
well  as  to  express  contracts,*  and  to  oral  as  well 
as  written  contracts."  Where  an  express  contract 
is  alleged  in  defense  to  an  implied  contract,  the 
burden  is  on  plaintiff  to  establish  his  case  by  a  pre- 
ponderance of  the  evidenee.^^  Facts,  the  existence 
of  which  is  admitted  by  the  contract,  need  not  be 
proved  otherwise  than  by  proof  of  the  contract." 
A  person  relying  on  a  contract  is  not  bound  to 
establish  a  good  reason  for  its  execution.^* 

[i  928]  (2)  Terms  of  Contract.  A  burden  corre- 
sponding to  that  of  proving  the  existence  of  the 
contract^'*  exists  as  to  the  proof  of  its  terms.'* 
And  this  is  true,  although  the  paper  contain- 
ing the  terms  and  oondnions  of  the  contract 
is  in  the  possession  of  defendant,"  for  plaintiff  has 
the  means  of  enforcing  its  production  or  of  intro- 
ducing secondary  evidence  of  its  contents  in  case 
it  is  not  produced  on  proper  notice,  or  under  a  sub- 
pcena ,  duces  tecum."  A  written  contract  is  pre- 
sumed to  contain  all  of  the  terms  of  the  agreement." 

[i  929 J  (3)  Written  or  Oral  Character.  A  con- 
tract which  is  not  shown  to  have  been  in  writing 
will  be  presumed  to  have  been  oral."  'So  where  a 
contract  is  not  alleged  to  have  been  in  writing  it 


will  be  presumed  to  have  been  oral.^ 

[i  930]  (4)  Neceasity  of  Introducing  Writing. 
If  the  existence,  execution,  and  contents  of  a  writ- 
ten agreement  are  admitted  as  alleged,  it  is  not 
incumbent  on  plaintiff  to  offer  the  writing  in  evi- 
dence." But  in  the  absence  of  such  admission,  a 
written  contract  declared  on  must  be  put  in  evi- 
dence, unless  a  sufficient  foundation  is  laid  for  the 
introduction  of  secondary  evidence  of  its  contents,** 
and  if  the  agreement  is  evidenced  by  more  than  one 
paper,  all  should  be  introduced.*'  When  the  agree- 
ment' alleged  is  such  as  from  its  character  must 
have  been  made  or  evidenced  by  letters  or  other 
writings,  the  presumption  will  be  against  plaintiff 
if  he  does  not  produce  the  written  evidence  or  ac- 
count for  its  absence.** 

[i  931]  c.  Boality  of  OoDsaut— (1)  In  CkinersL 
The  party  asserting  the  existence  of  a  contract 
must,  prima  facie,  at  least  establish  a  meeting  o{ 
the  minds  of  the  parties.** 

[i  932]  (2)  Incapacity.  As  the  presumption  is 
in  favor  of  capacity  to  contract,**  he  who  asserts 
the  incapacity  of  a  party  to  contract  has  the  bur- 
den of  proof;*'  but  one  who  in  avoidance  of  a 
defense  of  incapacity  sets  up  a  ratification  and 


N.  H. — Heaa  v.  Shurtleff,  74  N.  H. 
114,   es  A  377. 

N.  T. — Rltter  v.  OalltxenBtain,  13 
Daly   4S2:  Templeton  v.  Wile,  3  NYS 
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CONTRACTS 


[§§  932-937 


afBrmance  of  the  voidable  eontraef  haa  the  bniden 
of  proving  snch  ratification.^ 

[$  933]  (3)  Mistake.  One  asserting  mistake  in 
the  execution  of  a  contract  has  the  burden  of  proof.^ 

[$  934]  (4)  Fraud.  Where  a  contract  is  valid  on 
its  face,  a  party  alleging  fraud  in  its  execution  has 
the  burden  of  proof,"*  and  he  must  establish  all 
the  essential  elements  thereof.^'-  So  the  burden  is 
on  one  ailing  that  his  signature  was  procured 
through  fraud,**  or .  that  by  reason  of  fraud  the 
instrument  does  not  contain  the  whole  contract  or 
contains  more  than  the  contract.'^^  Where  fraud  in 
the  inception  of  the  contract  is  admitted,  a  party 
rel3ang  on  a  subsequent  waiver  or  ratification  has 
the  burden  of  proof.^  While  transactions  between 
relatives  will  be  scrutinized  closely  to  see  that  no 
wrong  is  done,"  fraud  is  not  ordinarily  presumed  ;*' 
but  where  a  contract  between  a  fiduciary  and  one 
^toward  whom  he  occupies  that  relation  is  attacked 
on  the  ground  that  the  fiduciary  was  guilty  of  fraud 
or  concealment,  the  burden  is  on  the  fiduciary  to 
show  the  fairness  of  the  contract." 


[$  936]  (6)  DnVBH.  The  burden  of  proof  of 
duress,  invalidating  a  contract,  is  on  the  party  as- 
serting it." 

[$  936]  (6)  Undne  loflnenoe.  A  person  asserting 
that  a  contract  was  obtained  through  undue  influ- 
ence has  the  burden  of  proof.'"  Defendant  is  not 
bound  to  show  the  absence  of  undue  influence  until 
facts  raising  the  presumption  have  been  dearly 
established.*" 

[i  937]  d.  Execatioa  and  Fonnal  Beaniatea— (1) 
Encatton  Generally.  Where  the  fact  of  execution 
of  a  written  contract  is  properly  placed  in  issue,*' 
the  burden  of  proof  is  on  the  party  who  asserts 
it.**  If  the  contract  is  expressly  admitted,  or  its 
existence  is  not  put  in  issue,  the  party  allegfing  it 
is  relieved  of  the  burden  ot  proving  its  execution.*' 
The  signature  to  a  written  instrument  being  proved, 
it  will  be  presumed  that  it  was  executed  by  the 
party  whose  sigrnature  is  attached  thereto.**  Where 
defendant  admits  his  signature  to  a  written  con- 
tract, the  burden  is  on  him  to  establish  that  the 
contract  has  afterward  been  altered.*'    A  signature 


38.  Smith  V.  Guerre,  (Tex.  Civ. 
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of  showing  that  it  was  read  over  to 
him  and  that  he  understood  it  Is 
upon  the  person  claiming  rights 
under  it;  while  others  hold  that 
where  such  a  person  is  shown  to 
have  signed  the  paper,  the  presump- 
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to  duress,  unless  it  is  shown  that,  by 
reason  of  age  or  other  suffloient 
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the  overmastering  will  of  the  person 


tal  Impairment,  or  Is  subservient  to 
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of   a    ooattact    la    iiiin»ns«Mry^.<l) 


where  the  defense  is  payment  (ZIM- 
man  v.  Cumberland  Glass  <3o..  74  Md. 
308.  22  A  271)  (2)  or  nonperformance 
by  the  plaintiff  (Wing  v.  Stewart.  68 
Iowa  18.  26  NW  906). 

44.  In  re  Chlamore's  Est,  166 
Iowa  817,  147  NW  297. 

46.  standard  Hfg.  Co.  v.  Hudaon. 
113  Mo.  A.  844.  88  SW  187. 


For  later  cases,  OavaiopaMBts  and  adiaagwa  in  the  law  aee  cumulative  Annotations,  same  title,  page  and  note  number. 
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placed  at  the  close  of  an  instrument  is  presumed  to 
have  been  so  placed  at  the  time  of  the  final  execu- 
tion of  the  iBBtniment.*'  But  this  presumption  does 
not  necessarily  arise  where  the  name  is  found  at  the 
eommenoement  or  in  the  body  of  the  instrument.'T 
Where  a  suit  ia  brought  to  enforce  an  independent 
stipulation,  it  is  only  necessary  to  prove  execution 
of  the  contract  by  the  party  vhoae  liability  it  is 
sought  to  enforce,  and  proof  of  execution  by  the 
other  parties  is  unnecessary." 

[$  938]  (2)  Formtl  AgrMment  Not  Ezscnted.  A 
party  who  maintains  that  the  agreement  was  com- 
pleted without  the  necessity  of  a  formal  written 
instrument  has  the  burden  of  proof.'" 

[i  939]  (S)  Gooditioaal  Execatlon.  One  assert- 
ing that  the  execution  of  a  contract  was  conditional 
has  the  burden  of  proof,""  as,  for  example,  where  it 
is  asserted  that  a  contract  was  not  to  take  effect 
until  signed  by  all  the  parties."^ 

[$  940]  (4)  Exacntion  as  Agent  Where  the  eon- 
tract  on  its  face  is  that  of  a  person  as  principal, 
he  has  the  burden  of  showing  that  he  signed  as 
agent  for  another;  en  the  other  hand,  where  a  con- 
tract is  signed  by  one  as  agent  of  defendant^  plain- 
tiff has  the  burden  of  proving,  there  being  nothing 
else  to  show  that  defendant  was  bound,  that  it  was 
the  intention  of  the  signer  to  bind  his  principal." 

[i  941]  (5)  Signator*  a«  Witness.  Where  a  party 
claims  that  he  signed  an  instrument  merely  as  a 
witness,  the  burden  is  on  him  to  prove  that  fact,  if 
there  is  nothing  on  the  face  of  the  instrument  to 
show  that  he  signed  it  in  that  capacity.** 

[$  942]  (6)  Place.  Where  a  contract  is  silent  as 
to  the  place  of  execution,  it  will  be  presumed  to 
have  been  executed  within  the  state. "^  Where  a 
contract  is  dated  at  a  particular  place  it  will  be 
presnmed  to  have  been  made  there.'' 

[i  943]  (7)  Date.  A  contract  is  presnmed  to 
have  been  executed  on  the  day  of  its  date,**  but 
this  presumption  is  overcome  by  a  showing  that  it 
was  executed  on  a  different  date." 


[$  944]  (8)  DellTegry.  Where  a  written  agree- 
ment signed  by  one  of  the  parties  is  found  in  the 
possession  of  the  other  party,  it  is  presumed  to 
have  been  duly  delivered;°*  but  this  presumption 
may  be  rebutted  and  the  possession  explained  by 
parol  evidence.**  And  where  the  execution  of  the 
instrument  sued  on  is  denied  under  oath,  plaintiff 
must  prove  its  deliverv  as  well  as  the  other  ele- 
ments of  its  execution.*''  Further  delivery  of  a  con- 
tract will  be  presumed  where  the  concurrent  acts 
of  the  parties  recognize  its  binding  foroe.'^  The 
presumption-  of  delivery  arising  from  possession  of 
an  instrument  is  les^  strong  when  appHed  to  an  ex- 
ecutory contract  than  when  applied  to  a  deed.*' 

[i  945]  (9)  Contracts  for  Bmefit  of  Third  Per- 
son. One  who  alleges  that  a  third  person  has  as- 
sumed his  contract  with  another  has  the  burden  of 
proof.**  A  contract  to  pay  a  debt  due  a  third  per- 
son is  presumed  for  his  benefit  unless  it  appears 
that  the  contract  was  not  so  intended.**  Accept- 
ance of  a  contract  made  by  a  third  person  for  the 
benefit  of  a  minor  is  presumed  from  its  beneficial 
character.** 

[i  946]  e.  Consideration.  Where  a  written  con- 
tract is  not  such  as  on  its  face  imports  a  considera- 
tion, the  party  relying  on  it  as  a  basis  of  recovery 
inns'  establish  the  consideration.**  Where  defend- 
ant pleads  generally  that  there  was  no  consideration 
for  the  contract  sued  on,  the  burden  of  the  issue 
is  on  plaintiff;*^  but  if  he  pleads  specially  the  mat- 
ters showing  the  want  of  consideration,  he  thereby 
assumes  the  burden  of  proof  of  the  issue.**  The 
burden  of.  proving  consideration  is  not  shifted  to  de- 
fendant by  reason  of  the  fact  that,  in  connection 
with  the  denial  of  the  consideration  pleaded,  he 
alleges  that  the  consideration  was  different  from 
that  consideration  pleaded  by  plaintiff.**  Where 
defendant  pleads  a  failure  of  consideration,  he  has 
the  burden  of  proving  it;*"  and  a  party  who  alleges 
a  partial  failure  of  consideration  as  a  defense  must 
prove  the  extent  to  which  the  consideration  has 


46.  McHlUen  v.  Terrell,  t*  Ind. 
1«S. 

4r.  McMlllen  v.  Terrell.  U  Ind. 
ISS. 

48.    Walts  r.  Walts,  84  Ind.  40S. 

40.  MlBslsalppl,  etc..  Steamehip 
Co.  ▼.  Swift.  16  Me.  S4S,  2»  A  1063. 
41  AmSR  S46. 

BOti  Muehlbach  v.  Missouri,  etc.,  R. 
Co..  KS  Mo.  A.  306,  148  tOr  45t. 

81.  State  V.  Keerent  Caundry  Co., 
(Mo.  A.)  190  SW  961;  Muehlbach  v. 
MIssonrl.  etc.,  R.  Co.,  166  Mo.  A.  806, 
148  SW  458. 

BS:  Keeley  BrewlnK  Co.  v.  Neu- 
twuer  I>6coratinK  Co.,  194  III.  580,  82 
NE  923:  Griffin  v.  Union  Sav.,  etc., 
Co.,  86  Wash.  606,  160  P  1128,  Ann 
CaslSlTB    26T. 

S3.  Hermlston  v.  Green.  11  S.  D. 
81,  76  NW  819. 

B4.  BombolosU  V.  First  Nat. 
Bank.  66  Ind.  A.  172,  lOl  NE  837.  103 
NE  422;  Washington  L.  Ins.  Co.  v. 
Scott,   57  Misc.  492,  110  NTS  49. 

65.  Hammond  v.  Ocean  Shore  Dev. 
Co..  22  CaL  A.  167,  133  P  978. 

M.  KaulTman  ▼.  BalUle,  46  Wash. 
248.  S»  P  548. 

St.  Warner  ▼.  Warner,  236  111. 
448.  85  NE  630. 

88.  lU. — ^Blederman  v.  O'Connor, 
117  111.  493.  7  NB  463.  67  AmR  876. 

Ky.— Smith  v.  Noble,  174  Ky.  16, 
191  SW  641;  German  v.  Muldoom,  6 
Ky.  Go.  486. 

Mich. — Sellgrman  v.  Ten  E!yck.  49 
Mich.  104,  13  NW  877,  60  Mich.  267, 
27  NW  614. 

Nebr. — ^Dodd  v.  Kemnlts,  74  Nebr. 
634.  104  NW  1069. 

N.-  T. — ^Hamilton  v.  Hamilton.  127 
App.  DiV.  871,  112  NTS  10. 

Wash. — Kaufman     v.     Baillte,     46 


Wash.  248.  89  P  548. 

(al  Soto  amUad.— Wbere  a  eon- 
tract,  prepared  pursuant  to  the  ■  ex- 
press requirement  of  a  prior  contract 
by  one  of  the  partlea,  who  was 
sought  to  be  bound  by  certain  stipu- 
lations therein,  whloa  contract  con- 
tained proTtsions  wholly  or  In  part 
for  such  party's  benefit,  was  exe- 
cuted, left  with,  and  retained  by, 
such  party.  It  would  be  presumed,  In 
the  absence  of  other  evidence,  that 
It  was  delivered  to  and  accepted  by 
him  on  the  day  of  Us  date.  Union 
Mills  ▼.  Harder,  191  N.  T.  483.  84  KK 
387  Irev  116  App.  Dlv.  82,  101  NTS 
8091. 

[b]  Vossesetoa  of  oop^.— Plaln- 
tilTs  possession  of  a  copy  of  a  con- 
tract executed  by  himself  and  his 
father,  the  copy  being  certified  by 
the  attesting;  witness  who  drew  the 
original,  and  by  the  father,  as  a  true 
copy,  was  presumptive  evidence  that 
the  copy  was  given  to  plaintiff  by  his 
father.  Sarasohn  v.  Kamaiky,  193 
N.  T.  203,  86  NE  20  [rev  120  App. 
Div.  110,  106  NTS  58].  ' 

68.     See  cases  supra  note  68. 

[a]  The  possasBum  by  an  ezacn- 
tor  of  an  Instrument  two  years  after 
he  became  executor,  signed  by  the 
testator  and  acknowledging  an  In- 
debtedness to  the  executor  In  a  cer- 
tain sum,  was  not  evidence  that  the 
testator  had  ever  delivered  the  In- 
strument to  the  executor,  and  hence 
it  could  not  be  made  the  basis  of 
a  contract  between  the  testator  and 
the  executor  which  would  support  a 
claim  against  the  estate.  Narganes 
V.  Madan,  161  App.  Dlv.  663,  146  NTS 
922  [aff  213  N.  T.  869  mem.  107  NE 
1082  mem]. 


ao.  Wilbur  T.  Stoepet.  82  Mich. 
344.  46  NW  724.  21  AmSR  668.' 

Baalal  of  McacntloB  uadar  oath  see 
Pleading  [81  Cyc  6291. 

81.  Sarasohn  v.  Kamaiky,  193  N. 
T.  203.  86  NE  20  [rev  120  App.  Div. 
110,  106  NTS  68]. 

as.  Brown  Bros.  Lumber  Co.  v. 
Preston  Mill  Co..  88  Wash.  648.  145 
P  964. 

08.  Wasson  v.  O'Gara  Coal  Co., 
199  Fed.  770,  118  CCA  208  (holding 
that  a  contract  between  plainUff 
and  the  Morris  Coal  Company  in- 
dorsed thereon  and  delivered  to  de- 
fendant's attorney  at  the  time  that 
defendant  purchased  the  company's 
mine  raised  a  rebuttable  presumption 
that  defendant  assumed  the  con- 
tract). 

64.  Concrete  Steel  Co.  v.  Illinois 
Surety  Co.,  163  Wis.  41,  167  NW  648. 

88.  Johnson  v.  Staley,  33  Ind.  A. 
628.  70  NE  641. 

Vrastuoptloa  from  bziaflac  of  salt 
see  supra  I  817. 

88.  Workntan  v.  Workman.  168  IlL 
A.  627;  Silver  v.  Graves,  210  Mass. 
26,  85  NE  948;  Imperial  L.  Ins.  Co. 
V.  Audett,  (Alta.)  6  DomLR  355,  20 
WestLR  372;  Ralnboth  v.  O'Brien, 
(Que.)  20  DomLR  664. 

WeceMlty  of  ooaslderatioa  la  gea^ 
•tal  see  supra  {{145-149. 

67.  Brown  v.  Wright,  17  Ark.  9. 

68.  Brown  v.  Wright,  17  Ark.  9. 

69.  Piatt  V.  Scrlbner,  18  Oh.  dr. 
Ct.   462,   9   Oh.  Clr.  Dec.  771. 

70.  National  Tube  Works  Co.  v. 
Ring  Refrigerating,  eic,  Co.,  201  Mo. 
30,  98  SW  620  (holding  that  it  is  in- 
cumbent on  defendant,  pleading  a 
failure  of  consideration  for  the 
claims    sued    on,    to    Introduce    evi- 
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failed."  Where  plaintiff's  own  evidence  discloses 
a  failure  of  consideration,  he  is  not  entitled  to 
recover." 

Statutory  provisions.  Statutory  provisions  com- 
monly extend  the  presumption  of  consideration  ori^- 
nally  attaching  only  to  negotiable  instruments,"  to  all 
simple  contracts  in  writing,''*  although  no  considera- 
tion is  recited;'"  hence  a  party  asserting  a  want  of 
consideration  has  the  burden  of  proving  it."  But 
it  has  been  held  that  the  presumption  of  a  sufficient 
eonsideration  ceases  to  exist  whenever  the  party 
relying  on  the  agreement  undertakes,  although  un- 
necessarily, to  show  in  his  pleadings  what  the  con- 


sideration was." 

Acknowledgment  of  eonsidaration.  An  admission 
in,  a  written  contract  that  it  was  made  for  a  valu- 
able eonsideration  is  prima  facie  evidence  of  that 
fact,  and  in  an  action  on  the  contract,  the  burden 
is  on  defendant  to  rebut  it;"  but  it  has  been  held 
that  slight  evidence  of  want  of  consideration  is 
sufficient  to  shift  the  burden  of  proof  to  plaintifiE." 

[$947]  f.  Legality.  Where  the  illegality  of  a  con- 
tract is  not  apparent  from  its  face,  the  burden  of 
proof  is  on  the  party  asserting  it,^  the  presomption 
being  in  favor  of  legality."  For  example,  the 
burden  is  on  the  party  asserting  that  a  contract  is 


dence  of  such  failure  and  of  what 
the  same  conslBted:  and  It  Is  not 
sufficient  to  authorise  the  submis- 
sion of  the  question  of  partial  fail- 
ure of  conameratlon  '  to  Introduce 
eyldence  applicable  generally  to  the 
entire  transaction,  but  it  should  be 
made  satlsfaetortly  to  appear  to 
which  of  the  counts  In  the  petition 
the  testimony  is  applicable);  West- 
ern Mfgr.  Co.  V.  Freeman,  (Tex.  Civ. 
A.)  126  SW  924. 

71.  Farrar  v.  Tollver,  88  111.  iOt: 
Davis  V.  Davis.  84  Mich.  824,  47  NW 
E66. 

ra.  HcLaurin  v.  Cuba  Co.,  87  App. 
DifTsSS,  84  NTS  526  (holding  that, 
in  an  action  to  recover  on  an  exe- 
cuted contract  under  which  plalntlfF 
had  agreed  to  transfer  an  option  on 
certain  lands  to  defendant  and  to 
purchase  the  land  for  It,  where  the 
answer  was  a  denial  of  the  material 
allegations  of  the  complaint,  plain- 
tltt,  on  failing  to  prove  that  he  had 
had  any  option  to  transfer,  showed 
a  failure  of  consideration  for  the 
contract,  and  was  not  entitled  to  re- 
cover, although  defendant  had  not 
pleaded  fraud  or  misrepresentation), 

73.    See  Bills  and  Notes  i  1296. 

7^  U.  8. — Southern  R.  Co.  v. 
Blunt,  165  Fed.  496  (base4  on  Ala- 
bama code).     • 

Cai. — In  re  Thompson,  165  (%I.  290, 
181  P  1045;  Vlckrey  v.  Haier.  164  Cal. 
384,  129  P  278;  Western  Nat  Bank 
V.  Wlttman,  31  Cal.  A.  615,  161  P  187; 
Cordes  v.  Harding,  27  Cal.  A.  474, 
160  P  660. 

Ind.— Nelson  v.  White,  61  Ind.  189. 

Iowa. — Geddes  v.  HcBlroy,  171 
Iowa.  633,  164  NW  320;  Mahaska 
County  State  Bank  v.  Brown.  159 
Iowa  577,  141  NW  459;  Kenlgsberg 
V.  Relnlnger,  159  Iowa  548,  141  NW 
407. 

Kan. — Waynick  v.  Richmond,  11 
Kan.  488. 

Ky. — ^Williams  Commn.  Oo.'s  As- 
8l<mee  v.  Shirley.  186  Ky.  303,  124 
SW  327;  Snowden  v.  Lelght.  6  KyL 
118. 

Ho. — Gate  City  Nat.  Bank  v. 
EnUott,  181  SW  8S:  Maxwell  v.  Har- 
roun,  (A.)  180  SW  993;  Locher  v. 
Kuechenmiester,  120  Mo.  A.  701,  98 
SW  92;  Montgomery  County  v. 
Auchley,  92  Mo.  129,  4  SW  426; 
Houck  v.  Prlsbee,  66  Mo.  A.  16; 
Wulze    V.    Schaefer,    37    Mo.    A.    651. 

Mont. — Noyes  v.  Young,  82  Mont. 
226.  79  P  1063. 

N.  M.— Artesla  First  Nat.  Bank  v. 
New  Tor-  Home  Ins.  Co.,  16  N.  M. 
66,  113  P  815. 

Okl. — Reeves  v.  Dyer,  158  P  860. 

Philippine. — Standard  Oil  Co.  v. 
Codlna  Arenas,  19  Philippine  363. 

Porto  Rico. — Nuns  v.  Rossy,  10 
Porto  Rico  277;  Flnlay  v.  Flnlay 
Bros.,  etc..  Trading  Co.,  8  Porto  Rico 
871. 

S.  D. — Kimm  t.  Woltera  28  S.  D. 
255.  133  NW  277;  Brown  v.  Edsall. 
23  S.  D.  610.  122  NW  658;  arlmsnid 
Shoe  Co.  V.  Jackson,  22  8.  D.  610,  115 
NW  668. 

Tex. — Panhandle,     etc.,    R    Co.     v. 

?'ltts.  (Civ.  A.)  188  SW  528;  Craw- 
ord  v.  Woods.  (Civ.  A.)  185  SW  667; 
Delta  County  v.  Blackburn.  (Civ.  A.) 
90  SW  902  [rev  on  other  grounds  100 


Tex.  61,  98  SW  419];  Ash  T.  Beck, 
(Civ.  A.)  88  SW  53. 

[a]  A  tetognun  containing  a  war- 
ranty of  goods  ordered  by  the  ad- 
dressee is  a  contract  in  writing, 
within  Comp.  L.  J  3538,  making  a 
written  Instrument  presumptive  evi- 
dence of  consideration.  Western 
Twine  Co.  v.  Wright,  11  S.  D.  521,  78 
NW  942,  44  LRA  488. 

75.  Dackich  -v.  Barlch,  87  Mont. 
490,  97  P  931;  Standard  Oil  C!o.  v. 
Codlna  Arenas,  19  Philippine  363; 
Manchtoo  v.  LeBrun,  14  Porto  Rico 
461;  Flnlay  v.  Finiax  Bros.,  etc.. 
Trading  Co.,  8  Porto  Rico  871. 

76.  Cal. — Gardner  v.  Watson,  170 
Cal.  570,  150  P  994;  In  re  Thomson, 

165  Cal.  29«  131  P  1045;  Kennedy  v. 
Lee.  147  Cal.  696,  82  P  267:  Cuthill 
V.  Peabody,  19  C^l.  A.  304,  125  P 
926. 

Ind. — Nelson  v.  White.  61  Ind.  18*. 

Iowa. — Gould  V.  Guan,  161  Iowa 
165,    140   NW   380. 

Ky. — Snowden  v.  Light,  B  KyL 
603. 

Okl. — Reeves  v.  Dyer,  153  P  850; 
Ball  v.  White,  150  P  901. 

Porto  Rico. — Cms  v.  I«pes,  17 
Porto  Rico  40. 

S.  D. — Grimsrud  Shoe  Co.  v.  Jack- 
son. 22  S.  D.  114,  115  NW  666. 

77.  Drexelius  v.  Leathers,  13  KyL 
142;   Noe  ▼.   Keen.   5   KyL  928. 

7S.  Cal. — ^In  re  Thomson,  166  Cal. 
290,  131  P  1046. 

111. — CTampbell  v.  Thompson,  192 
111.  A.  415. 

Me. — Whitney  T.  Stearns,  16  Me. 
394. 

M-d. — Conowlngo  Land  Co.  v.  Mc- 
Gaw.    124    Md.    643.    93   A   222. 

Mich. — In  re  McLaughlin's  S<Bt.. 
188  Mich.  707.  139  NW  60,  146  NW 
202,  151    NW   746. 

Miss. — Sims  ▼.  StUwell,  4  Miss. 
176. 

[a]  A.  ooipomttoa's  seal,  affixed  to 
Its  certificate  of  indebtedness  -  and 
duly  attested  by  its  secretary.  Im- 
ports a  consideration.  Conowlngo 
Land  Co.  v.  McOaw,  124  Md.  648,  83 
A  222 

7S.  '  Titus  V.  Whiteside,  228  Fed. 
965. 

(a]  Shna,  although  a  contract 
canceling  an  earlier  contract  im- 
ported a  consideration.  Its  unfairness 
and  the  lack  of  any  apparent  reason 
for  executing  it  threw  the  burden  on 
those  relying  on  it  to  prove  a  con- 
sideration. Titus  V.  Whiteside,  228 
Fed.    965. 

80.  U.  8. — Illinois  Surety  (^).  v. 
O'Brien,  228  Fed.  933,  139  (I^CA  413; 
Salinas  v.  Stillman.  66  Fed.  677.  14 
CCA  60;  TT.  S.  v.  Trans-Mlssourl 
Freight  Assoc,  68  Fed.  68,  7  CCA  16. 
24    LRA    73    [rev    on    other    grounds 

166  U.  S.  290,  17  set  640,  41  L.  ed. 
1007];  Kirkpatrick  v.  Adams,  20  Fed. 
287 

Ark. — Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90,  186  SW  622. 

Cal. — Franti  v.  Harper,  130  Cal. 
xvlll,  62  P  603. 

Ga. — ^Wright  V.  Vaughan,  137  G«u 
52.  72  SB  412;  Watson  v.  Hazelhurst, 
127  Ga.  298,  66  SE  459;  Forsyth 
Mfg.  Co.  V.  Castlen,  112  Ga.  199,  37 
SK  485,  81  AmSR  28;  Russell  v. 
Turner,  14  Ga.  A.  844.  80  SB  781. 

111. — Anderson  v.  Carlson,  99  111.  A. 


614;    Bamett    t.    Baxter.    64    III.    A. 

644. 

Ind. — Mendenhall  v.  Oately,  18  Ind. 
149. 

Iowa, — ^Wisconsin  Lumber  Co.  v. 
Greene,  etc.,  Tel.  Co.,  127  Iowa  330, 
101  NW  742,  109  AmSR  387.  69  LRA 
968;  ShauUs  v.  Buxton,  116  Iowa  436, 
88  imi^  968 

Kan. — ^Woolacott  t.  Case.  68  Kan. 
36,  64  P  965;  McBratney  v.  Chandler, 

22  Kan.  692,  31  AmR  213:  Craft  r. 
Bent,  8  Kan.  328. 

Ky. — Spadone  v.  Reed,  7  Bash  455. 

La. — Tuckermann  v.  Jackson.  3  La. 
A.  (Orleans)  398;  Carlton  ▼.  Rice.  I 
La.   A.    (Orleans)    19. 

Me. — Shaw  v.  Waterhouse.  79  Me. 
180,  8  A  829;  Nason  v.  Dlnsmore.  34 
Me.    391. 

_  Mass. — Trott  v.  Irish,  l  Allen  481: 
Bayley  T.  Taber,  6  Mass.  451.  See 
Timson  v.  Moulton,  3  Cuah.  269. 

Miss. — Merrill  v.  Melcboir.  80  Miss. 
616. 

Nebr.-^orton  v.  RohUt  6»  Nebr. 
95,  95  NW  36. 

N.    H. — Doollttle    V.     Lyman.     44 

t9     TiJ     fiflft 

N.  T. — Mllbank  v.  Jones,  127  N.  T. 
370^8  NB  31,  24  AmSR  454;  Harris 
V.  White,  81  N.  T.  582;  Cohoes  v. 
Cropsey,  56  N.  T.  685;  Dykers  v. 
Townsend,  24  N.  T.  67;  Smith  v. 
Babcock,  8  App.  Dlv.  6,  37  NTS  966; 
Brown  v.  Brown,  -84  Barb.  533; 
Mutual  Coal  Co.  v.  H.  Q.  Realty  Co.. 
130  NTS  16*.  ' 

N.  C. — ^Brown  v.  Kinsey,  81  N.  C. 
245. 

N.  D. — ^Krause  v.  Kranse,  SO  N.  D. 
54,  161  NW  991. 

Okl. — Horn  v.  Gibson.  24  Okl.  481. 

103  P  563. 

_  Pa. — BIgbam  v.  Wabaah-Pittsburg 
Terminal  R.  Cq^  223  Pa.  106.  72  A 
318;  Bonsall  v.  mrkpatrick.  22  Pittsb 
LegJ  69. 

Texj— CundlfT  v.  Campbell.  40  Tex. 
142;  Tucker  v.  Streetman,  S(  Tex. 
71;  Kennedy  v.  Winfrey,  (Civ.  A.) 
163  SW  loij- 

Vt. — SpeiKer  v.  Potter,  86  VL  1, 
80  A  821  —    »' 

Eng. — Slssons  v.  Dixon.  5  B.  &  C. 
768,    11     ECL    669.    108    Reprint    282. 

Man, — Fox    v.    Allen,    14    Man.    368. 

23  CanLTOccNoted   28. 

N.    S.— Cashion    v.     Kaulbach,     4t 

•1.  U.  8. — In  re  Wray,  233  Fed. 
418,  147  CCA  354;  Joy  v.  GUdden 
Varnish  Co.,  83  Fed.  90. 

Ala. — Marengo  Abstract  Co.  v. 
Hooper,  174  Ala.  497.  56  S  680. 

Ark. — Page  v.  Metropolitan  L.  Ins. 
Co.,   98   Ark.    340.  136    SW   911. 

Cal. — Burne    v.    Lee,    156    (2al.    221, 

104  P  438. 

Conn. — Smith  v.  Delaney,  64  Conn. 
264.   29  A  496,  42  AmSR  181. 

Fla. — Hocker  v.  Western  TTnlon  Tel. 
Co..    46    Fla.    383,    34    S    901. 

111. — ^Woodley  v.  Zeman,  178  IlL  A. 
369;  Raphael  v.  Hartman,  87  111.  A. 
634. 

Ind.— Crake  v.   Crake,   18  Ind.  166. 

Kan. — 'McBratney  v.  Oiandler.  3! 
Kan.  692.  31  AmR  218;  Craft  ▼.  Bent. 
8  Kan.  328. 

Ky. — Martin  ▼.  Richardson.  94  Ky. 
188,  21  SW  103».  14  KyL  847.  4! 
AmSR  358,  19  LRA  692:  Bibb  T. 
Miller,    11    Bush    806. 


For  later  oases,  dsrslopmeats  and  ehaagvs  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbv. 
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invalid  as  in  contravention  of  pnblic  policy,''  or  as 
involving  lobbying"  or  compounding  of  crime."  In 
eonneetion  with  the  question  of  the  legality  of  a 
contract,  it  will  be  presumed  that  the  usual  course 
of  business  will  be  followed  in  its  performance.^ 
Defendant  of  course  need  not  prove  illegality  in 
case  the  illegality  is  disclosed  in  plaintiff's  evi- 
dence." 

Restraint  of  trade.  Where  a  contract  discloses 
on  its  face  that  it  is  in  restraint  of  trade,  it  is 
presumptively  invalid,*'  unless  it  also  discloses  that 
it  is  reasonable;^  and  the  burden  is  on  the  party 
relying  on  it  to  show  that  it  is  good."*  Where  the 
restraint  is  partial  or  reasonable  on  its  face,  the 
burden  is  on  the  party  asserting  its  nnreason- 
ableness.*" 

Knowledge  of  nnlawful  purpoee  will  not  be  pre- 
sumed." 

[$  948]  g.  Oonstmction.  Words  used  in  a  eon- 
tract  are  presumed  to  have  been  used  with  their 
customary  meaning,*'  unless  a  contrary  intention 
appears  in  the  instrument.**  So  the  burden  of 
showing  that  the  language  of  a  contract  has  a  tech- 
nical meaning,**  and  of  establishing  such  meaning,*" 
is  on  the  party  asserting  it,  unless  the  contract  is 
with  reference  to  a  particular  trade  or  business  in 
which  words  and  phrases  have  a  technical  or  pecu- 
liar meaning.**  Where  aa  agreement  is  capable  of 
several  meanings,  the  onus  is  on  the  party  seeking 


to  show  that  his  interpretation  is  the  correct  one,  to 
establish  it  with  reasonable  clearness.*'  Any  ambi- 
guity in  a  written  instrument  will  be  presumed  to 
have  been  caused  by  the  promisor,  subjecting  him  to 
the  hurden  of  removing  the  same,**  unless  it  is 
shown  that  the  promisee  wrote  the  agreement 
or  selected  the  words  employed.**  It  has  been 
held  that  a  statute  authorizing  the  introduc- 
tion of  evidence  of  extrinsic  circumstances  to 
aid  in  the  construction  of  a  written  contract 
does  not  require  such  evidence  to  be  introduced 
where  the  text  of  the  contract  is  sufficient  to 
establish'  its  meaning.^  Under  statutes  requiring 
ambiguous  terms  in  a  contract  to  be  construed  in 
the  sense  in  which  the  promisor  believed  them  to 
be  understood  by  the  promisor,  the  promisor  is  not 
bound  to  show  what  the  promisee  in  fact  under- 
stood.* 

Oode  telegnouL  Where  ^n  acceptance  Iry  tele- 
graph is  in  code  terms  the  party  relying  on  it  must 
establish  its  true  meaning,  and  show  that  it  must 
have  been  so  understood  by  the  recipient.* 

[i  949]  h.  Joint  Interest  or  Liability.  Plun- 
tiffs  who  sue  as  joint  contractors  n^ust  show  a  joint 
interest  in  the  subject  matter.*  And  if  two  or  more 
are  sued  jointly,  plaintiff  has  the  burden  of  show- 
ing a  joint  substantial  liability  on  the  part  of  all 
defendants,*  although  exceptions  to  this  rule  exist 
in  case  of  the  death  of  a  defendant,  and  where  one . 


He. — Scottish  Commercial  Ina.  Co. 
T.  Plummer,  70  Me.  640;  Famum  v. 
BarUett.  62  Me.  670. 

Minn. — White  v.  Western  Asaur. 
Co..  52  Minn.   362.  61  NW  196. 

Miss. — Clay  v.  Allen.  CS  Mlaa. 
426. 

Mo. — Hires  v.  St.  Louis,  etc.,  R. 
Co.,    134    Mo.    A.    379.    114    SW    1062. 

Nebr. — ^Horton  v.  RohlfF,  69  Nebr. 
95,  95  NW  36. 

K.  H. — Williams  V.  Tappan,  23 
N.  H.   385. 

N.  Y. — Richards  v.  E^nst  Wiener 
Co.,  146  App.  Dlv.  353,  129  NTS  961 
faff  207  N.  Y.  59,  100  NB  692]; 
Dowley  v.  Schlffer,  13  NYS  662. 

Old. — Barteldes  Seed  Co.  v.  Border 
Queen  Mill,  etc.,  Co.,  23  Okl.  676, 
101  P  1180. 

Pa. — ^Harbison-Walker  Refractories 
Co.  V.  Stenton,  327  Pa.  56,  75  A 
988. 

Porto  Rico. — Nuns  v.  Rossy,  10 
Porto  Rico  277. 

Tenn. — Rankin  v.  Craft,  1  Helsk. 
711. 

Tex. — Tucker  v.  Streetman,  38  Te.-*. 
71. 

Va. — ^Burdlne  v.  BurSlne,  OS  Va. 
616,   36   SB  992,    81    AmSR  741. 

E^K.— Sissons  V.  Dlxon,>  6  B.  &<C. 
758.  11  ECl.  669.  108  Reprint  282; 
Lightbone  v.  Weeden,  1  Eq.  Gas.  Abr. 
24  par  7,  21  Reprint  846. 

la]  Sr  a  contraet  caa  te  pwfomMd 
la  aay-  lafal  autkioa,  it  must  be  as- 
sumed that  such  method  was  contem- 
plated by  the  parties  and  'wiU  be 
followed.  Bume  v.  Lee,  166  Cal.  221, 
104   P   438. 

83.  U.  S.— Hartford  F.  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co.,  70  Fed.  201,  17 
CCA  62,  30  L,RA  193  [aff  175  U.  S. 
91,  20  set  33,  44  U  ed.  84];  Swann  v. 
Swann,    21    Fed.    299. 

Ala. — Couch  V.  Hutchinson,  2  Ala. 
A.  444,  67  S  76. 

Ark. — ^Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90.  186  SW  622. 

Ind. — ^HoKston  v.  Bell.  112  NE  883. 

Iowa. — Richmond  v.  Dubuque,  etc., 
R.  Co..  26  Iowa  191: '  Boardman  v. 
Thompson,   26   Iowa  487. 

Minn. — ^Peterson  v.  Christensen,  26 
Minn.  377,  4  NW  623. 

Miss. — slvley  v.  Cramer,  105  Miss. 
18,  61  8  43i;  663. 

Okl.— Horn  ▼.  Gibson,  24  Okl.  481, 
103  P   563. 

Wis. — Kellogr  ▼•  Larkin,  3  Finn. 
'123.  3  Cbandl.  133,  66  AmD  164. 

Wyo. — Stlckney     v.     Hu^es,     12 


Wyo.  397,  76  P  946,  18  Wyo.  267,  79 
P  922 

Eng. — Richardson  v.  Mellish,  2 
Blng.  229.  9  BCL  657,  130  Reprint 
294.  1  C.  A  P.  241.  12  ECL  146.  R.  & 
M.  66,  21  ECL.  703. 

88.  Salinas  t.  StlUman,  66  Fed. 
677,  14  CCA  60;  Barry  v.  Capen,  151 
Mass.  99,  23  NE  736,  6  L.RA  808; 
Barker  v.  Cairo,  etc.,  R.  Co.,  8 
Thomps.  &  C.  (N.  Y.)  328;  Chese- 
brough  V.  Conover,  21  NYS  666. 

84.  Paige  v.  Hieronymus,  192  111. 
646,    61   NE   882. 

85.  Knapp  v.  Culbertson,  162  Mo. 
A.   147,  133   SW  56. 

88.     U.    8. — Klrkpatrlck   v.    Adams, 

20  Fed    287 

N.  Y'.— Mills  V.  Mills,  40  N.  Y.  643, 
100  AmD   636. 

N.  C. — ^Brickell  v.  Halifax  County. 
81  N.  C.  240;  Leak  v.  Richmond 
County,  64  N.  C.   132. 

Pa. — Clippinger  t.  Hepbaugh,  6 
Watts  &  3.   316,  40  AmD  519. 

Vt.— Powers  v.  Sltlnner,  34  Vt.  274, 
80  AmD  677. 

[a]  In  the  oaa*  of  lobbying  ooa- 
traoM,  plaintiffs  pleadings  ana  proof 
usually  reveal  the  vicious  tendency 
of  the  contract,  thereby  casting  bur- 
den on  plaintiff  to  show  that  his 
services  were  of  a  legitimate  char- 
acter. Marshall  v.  Baltimore,  etc,  R. 
Co.,  16  How.  (U.  S.)  314,  14  L.  ed. 
963:  Mills  v.  Mills.  40  N.  Y.  643,  100 
AmD  636;  Harris  v.~  Simonson,  28 
Hun  (N.  Y.)  318;  Brown  v.  Brown, 
34  Barb.  (N.  Y.)  533:  Rose  v.  Truax, 

21  Barb.  <N.  Y.)  361;  Clippinger  v. 
Hepbaugh,  6  Watts  &  S.  (f^.)  315, 
40  AmD  619;  Powers  v.  Skinner,  34 
Vt.  274.  80  AmD  677. 

87.  Marvel  v.  Jonah,  81  N.  J.  Eq. 
369,  86  A  968  [rev  on  other  grounds 
83  N.  J.  Eq.  296,  90  A  1004,  LRA 
1916B  206,  AnnCasl916C  186]. 

88.  Merrlman  v.  Cover,  104  Va. 
428.   61    SE   S17. 

88.  Marvel  v.  Jonah,  81  N.  J.  Eq. 
369,  86  A  968  [rev  on  other  grounds 
83  N.  J.  Eq.  295,  90  A  1004,  LRA 
1915B  206,  AnnCasl916C'  1851;  Ross 
v.  Sadgbeer,  21  Wend.  (N.  Y.)  166; 
KlafT  V.  Pratt,  117  Va.  739,  8'6  SE  74; 
Merriraan  v.  Cover,  104  Va.  428,  61 
SE  817 

90.  Merrlman  v.  Cover,  104  Va. 
428,  61  SE  817;  Haynes  v.  Doman, 
[1899]   2  Ch.   13. 

91.  Fee  v.  Gonegal.  19  La.  Ann. 
263;  Gibson  v.  Pearsall,  1  E.  D. 
Smith   (N.  Y.)  90. 


90.  Fitsgerald  v.  First  Nat.  Bank. 
114  Fed.  4f4.  62  CCA  276.  See  supra 
i    489. 

93.  Roas  V.  Savage.  66  Fla.  106. 
63  S  148. 

94.  American  Lltb.  Co.  v.  Com- 
mercial Casualty  Ins.  Co.,  81  N.  J. 
L.    271,   80  A  26. 

98.  American  Lith.  Co.  v.  Com- 
mercial Casualty  Ins.  Co.,  81  N.  J.  L. 
271,  80  A  26. 

98.  Seymour  v.  Armstrong,  62 
Kan.  720,  64  P  612  [aft  10  Kan.  A. 
10.   61   P  676]. 

97.  Adams  v.  Acheson,  <Alta.)  26 
DomLR  633. 

98.  -  Blankenship  v.  Decker,  34 
Mont.  292.  86  P  1035  (holding  that 
Civ.  Code  i  2219  is  merely  declara- 
tory of  the  common  law). 

9B,  Blankenship  v.  Decker,  34 
Mont.   292,   86  F  1035. 

1.  Sola  V.  Orcasitas,  11  Porto 
Rico  78,  84  (where  the  court  said: 
"It  is  true  that  section  25  of  the 
law  relating  to  evidence  of  March  9, 
1906,  authorizes  proof  of  the  terms  of 
an  agreement  not  contained  In  the 
document  embodying  such  agree- 
ment, when  a  mistake  or  imperfec- 
tion of  the  document  is  put  in  issue 
by  the  pleadings,  and  that  section  28 
of  saia  law  permits  that,  for  the 
proper  construction  of  an  Instru- 
ment, the  circumstances' under  which 
It  was  made,  including  the  situation 
of  the  subject  of  the  instrument,  and 
of  the  parties  to  it,  be  shown;  but 
the  party  Interested  may  avail  him- 
self of  this  right  at  his  option,  as 
may  be  in  furtherance  of  his  inter- 
ests, failure  to  exercise  such  right 
not  causing  him  any  prejudice  what- 
soever when,  as  In  the  case  at  bar, 
the  text  of  the  document  Is  suffi- 
cient to  establish  Its  reaV  meaning 
with  the  aid  of  the  rules  of  construc- 
tion laid  down  by  the  Civil  Code  and 
the  said   law   relating  to   evidence"). 

8.  Blankenship  v.  Decker,  34 
Mont.  292,  85  P  1036. 

3.  Falck  V.  Williams,  [1900]  A.  C. 
176. 

4.  Snell  T.  De  Land.  48  111.  323. 

5.  Ga. — Harrlman  V.  First  Bryan 
Baptist  Church,  63  Oa.  186,  86  AmR 
117. 

111.— Qrlfflth  V.  Furry,  30  111.  261, 
83  AmD  186. 

Ind. — Watson  v.  Mattox.  3  Blackf. 
490. 

La. — Dougart  v.  Desangle.  10  Rob. 
430;    Bird    v.    Dolron,    7    Rob.    181; 
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or  more  of  defendants  plead  and  establish  infancy, 
coverture,  or  a  discharge  under  a  bankruptcy  or  in- 
solvency law."  Where  two  or  more  persons  are 
jointly  interested  to  have  certain  services  per- 
formed, and  one  of  them  requests  another  to  per- 
form them,  he  may  be  presumed  to  have  done  it  in 
behalf  of  all  those  interested,  unless  there  is  some- 
thing to  indicate  a  different  intention/ 

[$950]  L  Modification.  The  party  asserting  the 
modification  of  a  contract  has  the  burden  of  proof  ;^ 
he  must  for  example  show  the  absent  of  the  other 
party  or  parties,"  and  the  minds  of  the  parties  must 
be  shown  to  have  met  on  a  definite  modification.^" 
So  an  oral  contract  superseding  and  altering  a  writ- 
ten contract,"  or  a  subsequent  written  agreement 
as  an  abandonment  of  an  oral  agreement,^'  mast 
be  proved  by  the  party  relying  on  it.  Where  the 
quanti^  of  work  to  be  done  under  the  contract  is 
reduced,  it  is  to  be  presumed  that  there  is  to  be  a 
corresponding  reduction  in  the  contract  price,  unless 
a  contrary  intention  is  shown." 

[i  951]    j.  Abrogation  or  Cancellation.    One  as- 


serting that  a  contract  has  been  abrogated  by  agree- 
ment has  the  burden  of  proof."  Where  it  is  allege! 
that  a  contract  was  wrongfully  forfeited,  the  party 
holding  the  affirmative  has  the  burden  of  proof.'^ 
It  will  not  be  presumed  as  against  the  right  to  re- 
scind that  property  concerning  the  ownership  of 
which  false  representations  were  made  was  vslne- 


[i  952]  k.  Perfonaaoce  or  Breadi— (1)  In  Qm- 
eral.  Fact  questions  concerning  the  performance  or 
breach  of  contracts  are  controlled  by  the  general 
rules  of  evidence  as  to  presumptiobs^'  and  burden  of 
proof." 

.  [i  953f]  (2)  Perfomumce— (a)  In  QvaenL  A 
party  alleg^ing  performance  of  a  contract  as  a  basis 
for  recovery  has  the  burden  of  proof,  when  sneh 
fact  is  put  in  issne.^'  So  where  defendant  pleads 
performance  he  assumes  the  burden  of  proof.'°  A 
party  who  sues  on  a  special  contract  to  recover  com- 
pensation allied  to  be  due  on  its  performance  most 
show  performance  on  his  part,  if  that  matter  is  pat 
in  issue."    Bnt  if  plaintiff's  all^^tion  of  perform- 


Bourgerol  v.  Allard,  6  Rob.  351;  Dug- 
gran  V.  De  LlsanU,  5  Rob.  224. 

Mass. — Tuttle  v.  Cooper,  10  Pick. 
281. 

N.  Y. — Stein  v.  Woodward  Pub.  Co., 
4B  Misc.  613,  »1  NTS  17;  Robertson 
V.  Smith.   18  Johns.  45»,  9  AmD  227. 

Pa. — ^Nicholson  v.  Kennedy,  188  Pa. 
»0.  41  A  381;  Keeblar  v.  EinK,  4  Pa. 
Co.  106. 

S.  C. — Hammarskold  v.  Bull,  45  S. 
C.  L.  493. 

e.  Tuttle  V.  Cooper,  10  Pick. 
(Mass.)  281:  Robertson  v.  Smith,  18 
Johns.   (N.  T.)   469,  S  AmD  227. 

7.  Weston  v.  Davis,  24  Me.  374. 

8.  Ala. — Anderson  v.  EngHsh,  121 
Ala.   272.  25  S  748.  ,      ,,_    , 

lA. — Redman  v.  Murrel,  117  La. 
616,   42  S  49. ^  ^.  ,„ 

Md.— Fumess-Wlthy  v.  Fahey,  127 
Md.  333,  96  A  619. 

Mass. — Sayles  v.  Qulnn,  196  Mass. 
492,  82  NB  713.  ^,  _^,        ^^    „,  . 

Mich. — Boyoe  v.  Martin,  46  Mich. 
239,   9   NW  266.  _        .        , 

Minn. — Northwestern  P.,  etc.,  Ina. 
Co.  v.  Connecticut  F.  Ins.  Co.,  106 
Minn.   483,   117  NW   826. 

N.  Y.— Union  Milll  v.  Harder,  116 
App.  Div.  22,  101  NYS  309  [mod  on 
otlher  grounds  191  N.  T.  488.  84  NE 
887);  Whalen  v.  Oswald,  85  NYS  816. 

Pa. — ^Achenbach  v.  Stoddard,  263 
Pa.  338,  98  A  604;  Kenney's  App..  9 
Pa.  Cas.  437,  12  A  689. 

9.  Qreen  v.  Fonbene,  2  La.  Ann. 
967 

lb.  Northwestern  F.,  ctc.^Ins.  Co. 
V.  ConnecUcut  F.  Ins.  Co.,  106  Minn. 
483,  117  NW  826:  Molostowsky  V. 
Grauer,   118   NYS   679. 

11.  U.  S. — Caldwell  V.  Schmul- 
bach,   176  Fed.   429.  ,.  „„ 

Ark.— Brown  v.  McKnlght,  118  SW 
409;  Bagnell  Tie,  etc.,  Co.  v.  Good- 
rich,  82  Ark.   647.  102  SW  228. 

Colo.— Shulie  V.  Shea,  87  Colo.  337, 

86  P  117. 

111.— Croft  V.  Perkins,  174  111.  627, 
61   NB  816.  „  .„.    „ 

Mass. — Bangs  v.  Farr,  209  Mass. 
339,  95   NE  841.  ..  „  .    . 

■S.  Y. — Manning  v.  Seaboard  Paint 
Co..   87   NYS   232.         _  ,  .    ^ 

Wash. — Dinsmore  Sawmill  Co.  v. 
Falls  City  Lumber  Co.,  70  Wash.  42, 
126  P  72;  Carstens  v.  Earles.  26 
Wash.  676,  67  P  404. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman,  64  W.  Va.  151,  61  SB 
815. 

Wyo. — Hood  V.  Smiley,  6  Wyo.  70, 
36  P  866. 

la.  Banewur  v.  Levenson,  171 
Mass.    1.    60   NB  10. 

13.  Holmes  v.  Stummel,  17  111.  456. 

14.  Conn. — Mercer  Electric  Mfg. 
Co.  V.  Connecticut  Electric. Mfg.  Co., 

87  Conn.  691,  8»  A  909. 

Iowa. — Graham     v.     Crisman,     169 


Iowa  91,  146  NW  756. 

Ky. — Imeson  v.  Newport,  etc.. 
Bridge  Co..  12  Ky.  Op.  492.  6  KyL 
686. 

Mass. — Banewur  v.  Levenson,  171 
Mass.  1,  60  NE  10. 

Mo. — Brockman  Commn.  Co.  v.  Kll- 
bourne.  111  Mo.  A.  642,  86  SW  276. 

N.  D. — Comptograph  Co.  v.  Bank, 
32  N.  D.  59,  71.  156  NW  880  [cit  Cyc]. 

[a]  AbaaAanmeat  of  a  contract 
sued  on  is  an  affirmative  defense,  the 
burden  of  proving  whli^  is  on  de- 
fendant. Mercer  Electric  Mfg.  Co.  v. 
Connecticut  Electric  MTg.  Co.,  87 
Conn.  691,  89  A  909. 

IS.  Harley  v.  Chicago  Sanitary 
Diet.,  226  III.  218,  80  NE^  771. 

18.  O'Shea  v.  Vaughn,  201  Mass. 
412,  87  NE  616. 

17.  See  Evidence  [16  Cyc  1060]; 
and  Curtis  v.  U,  S.,  84  Ct.  cfl.  1  (giv- 
ing of  certificate);  Piatt  v.  Gross,  92 
NTS  249  (presumption  as  to  condi- 
tion of  goods  shipped). 

[a]  Sliurtratlons. — (1)  Great  lapse 
of  time, win  raise  a  presumption  that 
a  covenant  has  been  performed,  but 
this  presumption  may  be  rebutted. 
Phillips  V.  Morrison,  8  Bibb  (Ky.) 
106,  6  AmD  638.  (2)  Where  the 
owner  permits  a  contractor  to  pro- 
ceed with  the  work  after  the  expira- 
tion of  the  time  for  Its  completion 
the  presumption  is  that  the  stipula- 
tion in  regard  to  the  time  of  per- 
formance has  been  waived.  Wort- 
man  v.  Montana  Cent.  R.  Co.,  22 
Mont..  266.  56  P  816. 

18l  See  Evidence  [16  Cyo  9261; 
and  Galway  v.  Prignano,  134  NYS 
671;  York  v.  York  R.  Co.,  229  Pa. 
236,  78  A  lit. 

[a]  mnctrattoaa^— (1)  A  party 
who  alleges  the  bad  faith  of  an 
umpire  or  arbitrator  has  the  burden 
of  proving  It.  Brownell  Imp.  Co.  v. 
Critchfleld,  197  111.  61,  64  NB  332; 
Fowler  v.  Deakman.  84  III.  130;  State 
v.  McGlnley,  4  Ind.  7.  (2)  The 
burden  of  showing  a  waiver  of .  the 
provisions  of  a  contract  is  on  him 
who  asserts  it.  Wood  v.  Blanchard, 
212  Mass.  63,  98  NB  616:  Sessa  v. 
Arthur,  183  Mass.  230,  66  NE  804. 

1».  U.  S.— Cristin  V.  Leonard.  209 
Fed.  49,  126  CCA  191. 

111.— Seltman  v.  Seltman,  122  III. 
A.  361. 

Ind.— Roder  v.  Niles,  (A.)  Ill  NE 
340. 

Iowa. — Becker  v.  Churdan,  176 
Iowa  169,  167  NW  221. 

Ib^.— Lehan  v.  Klley.  64  SW  727, 
21  KyL  1186. 

Me. — ^Veazle  v.  Bangor,  51  Me.  609. 

Md.— Perkins  v.  Barr,  126  Md,  91, 
94  A  633. 

Mass. — Pye  v.  Perry,  217  Mass.  68, 
104  NE  460. 


lilch.— Stahelln  v.  Sowle,  87  Mich. 
124,   49   NW   629. 

Mo. — Small  V.  Lowrey.  16S  Mo.  A 
108.  148  SW  132. 

Nebr. — Witt  V.  Old  Line  Bankers' 
L.  Ins.  Ck>.,  92  Nebr.  763,  139  NW 
639. 

N.  Y. — Lassen  v.  Burt  46  Misc.  682, 
92  NYS  796:  McElraevy,  etc,  Co.  v. 
St  Joseph'6  Home,  143  NYS  235; 
Smithson  v.  Robinson.  120  NYS  741. 

N.  C. — Johnson  v.  Armfield.  130  N. 

C.  676,  41  SB  706. 

N.  D.— Kupfer  v.  McConville,  16  N. 

D.  622,  161  NW  S83. 

Oh. — List  v.  Chase,  80  Oh.  St  42. 
88  NE  120,  17  AnnCas  61. 

Or. — Hanan  v.  Greenfield.  S6  Or.  97, 
58  F  888. 

Pa. — Peterman  v.  Hamilton  Trust 
Co.,   56   Pa.   Super.    529. 

Porto  Rico. — Ollvierl  y.  Tomabella, 
7  Porto  Rico  92;  Salomons  v.  L«on,  t 
Porto  Rico  87. 

S.  D. — Symms-Powers  Co.  v.  Ken- 
nedy, 33  S.  D.  355.  146  NW  670. 

Utah. — Lawley  v.  Wade,  39  Utah 
537.  118  P  484. 

Wis. — ^Flrst  Sav..  etc,  <S>.  v.  Case- 
novla,  etc.,  R.  Co.,  159  Wi&  S44,  160 
NW  406. 

[a]  Wliara  plalatlS^  oWlytloa  is 
•a  eatlze  os*  he  must  show  sub- 
stantial performance  on  Ills  part  or 
that  his  failure  to  perform  resulted 
from  the  default  of  defendant 
Peterman  v.  Hamilton  Trust  Co.,  55 
Pa.  Super.  529. 

[b]  Za  aa  aotloa  oa  aa  trnpUad 
coatraet,  if  the  existence  of  &  special 
contract  is  developed  by  the  evidence, 
plaintiff  roust  show  the  stipulations 
and  that  he  has  complied  with  them 
on  his  part  or  that  he  has  been  pre- 
vented from  doing  so.  Kerstetter  v. 
Raymond,  10  Ind.  199. 

aa  Somerset  Stave,  etc,  Co.  t. 
Brown,  173  Ky.  194,  190  SW^  686: 
Regulus  Cigar  Co.  v.  Flannery,  109 
NYS  720;  Ontario  Asphalt  Block  Co..' 
Ltd.  V.  Cook,  4  DomLR  22,  3  OntWN 
1289,  22  OntWR  803.  See  also 
Drouin  v.  Wilson,  80  Vt  335,  67  A 
826,  13  AnnCas  93  (holding  that  all 
matters  well  alleged  are  admitted  by 
such  »  plea). 

;  81.  V.  B.—V.  a.  V.  Robeson,  9  Pet 
319,  9  L.  ed.  142;  Lacon  First  Nat 
Bank  v.  Bensley,  2  Fed.  609,  9  Biss. 
378;  Webster  v.  Warren,  29  F.  Cas. 
No.   17,339,   2  Wash.   C.  C.   466. 

III.— Seltman  v.  Seltman,  122  HI.  A 
361. 

Ky.— Lehan  v.  Klley,  54  SW  727.  21 
KyL  1186. 

Me. — Veasle  v.  Bangor,  61  Me.  SO). 

Mass.- Stark  v.  Parker,  2  Pick.  J«:, 
13  AmD  426. 

Mich. — Hitchcock  v.  Davis,  87 
Mich.  629,  49  NW  912. 


For  later  eases,  davMopmeats  and  obaages  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number.  ' 
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anee  is  not  pnt  in  issue  by  defendai^t,  he  is  relieved 
of  the  burden  of  prtmng  it.**  -In  an  action  on  a 
contract  to  perform  some  duty,  if  plaintiff  proves 
the  contract,  it  is  then  incumbent  on  defendant  to 
prov*  performance  or  its  equivalent,  without-  proof 
of  nonperformance  on  behalf  of  plaintiff.**  Thus 
where  an  a£Srmative  contract  to  pay  mon^  is 
proved,  it  is  incumbent  on  defendant  to  prove  pay- 
ment if  he  relies  on  that  defense.**  One  who  seeks 
to  'recover  payment  for  work  partly  performed  must 
prove  that  the  work  which  he  did  was  done  accord- 
ing to  hia  covenant,**  and  until  he  shows  this,  evi- 
dence that  he  was  prevented  from  finishing  it  by 
defendant  is  irrelevant;**  and  in  such  case  the  bnr- 
deni  also  rests  on  plaintiff  to  excuse  his  failure  to 
perform  the  contract.**  ^The  general  principle  un- 
donbtedly  is,  in  all  "cases  where  services  are  per- 
formed under  a  special  contract,  that  the  party 
claiming  payment  therefor  mast  prove  substantial 
performance  or  a  waiver."  An  acceptance  or  a 
voluntary  use  of  the  subject  matter  of  the  contract 
will  be  evidetfoe  of  performance  or  of  a  waiver,** 
although  not  condueive.*"  But  if  such  acceptance 
or  use  is  in  ignorance  of  any  deficiency  of  perform- 
ance, it  will  not  be  held  to  be  a  waiver.*^  Under 
such  circumstances,  however,  the  burden  of  showing 
defective  performance  rests  on  the  party  ailing 
it**  Where  plaintiff  proves  complete  performance 
of  his  contract,  it  is  not  necessarir  for  him  to  prove 
also  an  acceptance  on  the  part  of  defendant."  The 
party  asserting  performance  must  show  it  to  have 
been  within  a  reasonable  time,  where  the  duty  to  so 


perform  exists.** 

8e7«rable  contracts.  A  party  seeking  relief  for 
the  prevention  of  complete  performance  of  a  sev- 
erable  contract  must  disclose  the  proportion  of  the 
work  performed.** 

fttmtum  for  nonperfomuiioe.  A  party  who  as- 
serts that  performance  of  the  contract  on  his  part 
has  been  excused  has  the  burden  of  establishing  the 
facts  relied  upon  for  such  excuse.**  And  after 
proof  of  the  execution  of  the  contract  and  iUxe 
breach  by  defendant,  the  burden  is  on  defendant 
to  show  an  excuse  for  the  breach.*'  Where  a  ten- 
der of  performance  has  been  declined,  and  plaintiff 
seeks  to  recover  damages  for  the  breach,  it  is  sufS- 
cient  for  him  to  prove  a  legal  excuse  for  nonper- 
formance.** Where  prevention  of  performance  is 
shown,  it  will  be  presumed  that  the  party  would 
have  performed  had  he  not  been  prevented.** 

[i  954]  (b)  Conditional  Contracts.  In  an  ac- 
tion on  a  special  and  conditional  contract,  plaintiff 
has  the  burden  of  showing  an  actnal  compli- 
ance with  the  conditions  imposed  upon  him  before 
he  can  be  heard  to  urge  a  breach  by  defendant.*" 
So  where  the  covenants  are  dependent  plaintiff  is 
bound  to  allege  and  prove  performance  on  his  part.*^ 
And  where  defendant  pleads  performance  specially 
in  bar,  the  burden  of  proof  is  on  him,  for  the  plea 
of  conditions  performed  admits  all  the  facts  that 
are  well  allied,  and  assumes  the  proof  of  perform- 
ance.** So  if  defendant  claims  a  waiver  of  per- 
formanoe  by  plaintiff,  the  burden  is  on  him  to  snow 
both  knowledge  and  acquiescence  necessary  to  con- 


Mo. — Eyerman  v.  Mt.  Slnal  Ceme- 
tery Absoc.  61  Mo.  489;  Marsh  v. 
Richards,  29  Mo.  99;  St.  Joseph  Iron 
Co.  V.  Halverson,  4S  Mo.  A.  383;  Fair- 
banks V.  De  Llssa.  39  Mo.  A.  711. 

N.  T.— Pullman  v.  Coming,  9  N.  T. 
93;  Vernon  v.  Vulcanite  Portland 
Cement  Co.,  119  App.  Dlv.  39,  103 
NTS  876;  Shedrlck  v.  Toungf,  7«  App. 
Dlv.  278,  76  NTS  6«;  MoU  v.  Foery. 
43  Hun  476;  Allen  v.  Baus,  ti  N.  T. 
Super.  447;  Repilus  CiKar  Co.  v. 
Flannerr,  109  NTS  7>0;  wooirelch  v. 
Fettreteh,  4  NTS  326;  West  v. 
Conesus  Lake  Salt  Mln.  Co.,  4  NTSt 
384. 

N.  D.— Kupfer  v.  McCOnvllIe,  35  N. 
D.  622,  635.   161  NW  288  Jcit  CycJ. 

Or. — Hannan  t.  Qreenfleld,  36  Or. 
97,  68  P  888;  Briscoe  v.  Jones,  10  Or. 
63. 

Utah.— Lawley  v.  Wade,  39  Utah 
S37,  lis  P  484. 

Wis. — Froellch  v.  Christie,  115  Wis, 
(49.  92  NW  241. 

[a]  Tina  plaintiff,  alleglnK  In  two 
separate  counts  two  causes  oi  action, 
first,  to  recover  installments  of 
salary,  and  second,  to  recover  dam- 
ages for  wrongful  discharge,  on  de- 
fendant's denial  of  performance  en- 
titling him  to  salary  and  of  the  dis- 
charge, had  the  burden  of  proving 
both  performance  and  discharge. 
Ooodwln  V.  Mirror  Films,  175  App. 
Dlv.  432.   181  NTS  1046. 

9a.  Waterboro,  etc.,  R.  Co.  v. 
Hampton,  etc,  R,,  etc.,  Co.,  64  S.  C. 
383.  42   SB  191. 

23.  McOregory  v.  Prescott,  6  Cush. 
(Mass.)  67;  Crane  Co.  v.  National 
Xassan  Bank,  90  Misc.  363,  153  NTS 
2«0. 

94.  McGregory  v.  Prescott,  5  Cush. 
'Mass.)  67-  Van  Qieson  v.  Van 
Gieaon,  12  Barb.  (N.  T.)  B20;  Crane 
Co.  T.  National  Nassau  Bank.  90 
Misc.  353,  168  in'S  260;  Douglass  v. 
Central  Land  Co..  12  W.  Va.  502. 

95.  Ennlss  v.  O'Connor,  8  Harr.  & 
J.    (Md.)  168. 

96.  Enniss  v.  O'Connor,  I  Harr.  A 
J.  (Md.)  J  68. 

9T.  Walling  v.  Warren,  2  Colo. 
434. 

as.  Veasie  v.  Bangor,  51  Me.  509; 
Staiic  v.  Parker,  2  Pick.  (Maaa.)  267, 


13  AmD  42S;  Marchand  v.  Perrin,  19 
N.  D.  794,  795,  124  NW  1112,  1114  (clt 

Cyc]. 

99.  Veazie  v.  Bangor,  51  Me.  509; 
Abbott  V.  Hermon  Third  School  Dlst., 
7  Me.  118;  Haydon  v.  Madison.  7  Me. 
76;  Pullman  v.  Corning,  9  N.  T.  98; 
Bristol  V.  Tracy,  21  Barb.  (N.  T.) 
286;  Smith  v.  Coe,  2  Hilt.  (N.  T.) 
365;  White  v.  Hewitt,  1  E.  D.  Smith. 
395  raff  29  N.  T.  666];  Draffln  v. 
Charleston,  etc.,  R.  Co.,  (N.  C.)  18 
SB  427;  Taylor  v.  WiUiams,  6  Wis. 
363. 

30b    See  cases  supra  note  29. 

31.  Veasie  v.  Bangor,  61  Me.  609; 
Andrews  v.  Portland.  86  Me.  476; 
Morrison  v.  Cummings,  26  Vt.  486. 
And  see  supra  J  788. 

[a]  Irtttsnt  MfsotaiP— A  party  who 
has  accepted  work  is  not  held  to  have 
waived  defects  in  it  If,  like  plaster- 
ing, it  may  have  latent  defects  which 
are  .  not  open  to  inspection.  Van 
Buskirk  V.  Murden.  >S  III.  446,  74 
AmD  163. 

32.  Henderson  v.  I<oulsville,  4  SW 
187,  8  KyL  957;  EYemont  v.  Harris,  9 
Rob.  (La.)  23;  Avery  v.  Burrall,  118 
Mich.   672,   77  NW  272. 

33.  Gilliam  v.  Brown.  126  Cal.  160, 
68  P  466. 

34.  Smith  Sand,  etc.,  C!o.  v.  Corbin, 
75  Wash.  635.  135  P  472. 

35.  McFarland  v.  Welch,  48  Mont 
196,  136  P  394  (holding  that,  under 
Rev.  Codes  f  4926,  providing  that 
partial  performance  of  an  indivisible 
obligation  extinguishes  a  correspond- 
ing proportion  thereof,  if  the  benefit 
is  voluntarily  retained,  plaintiff,  seek- 
ing relief  after  wrongful  prevention 
of  performance,  must  show  the  ex- 
tent of  performance  and  defendant's 
voluntary  retention  of  the  benefits), 

38.  Cal. — Ratter's  Law,  etc.,  C^>.  v. 
Harrell,    (A.)   162  P  126. 

Mass.— New  Haven,  etc.,  Co.  v. 
Hayden,    107    Mass.    526. 

Mich. — Stahelln  v.  Sowle,  S7  Micb. 
124,  49  NW  629. 

N.  T. — Title  Guarantee,  etc.,  Co.  ■«', 
Wesolick,  115  App.  Dlv.  608,  101 
NTS  7. 

'   Porto  Rico. — Iglesiaa  v.  Bolivar,  11 
Porto  Rico  422. 

[a]    Vhaa  (1)  In  a  suit  to  recover 


damagt-s  for  being  prevented  froU 
performing  a  contract,  it  Is  Incum- 
bent on  plaintiff  to  make  out  the  con- 
tract alleged  in  hip  declaration,  and 
the  burden  Is -on  him  to  show  per- 
formance, or.  In  default,  that  de- 
fendiint  wrongfully  prevented  such 
performance.  Stahelln  v.  Sowle,  87 
Mich.  124,  49  NW  529.  (2)  If  a  per- 
son enters  Into  a  contract  to  pay  a 
sum  of  money,  with  condition  that 
the  contract  Is  to  be  void  on  the  hap- 

fienlng  of  a  certain  event,  the  burden 
8  on  him  to  prove  that  the  event  has 
happened,  if  he  would  avoid  the  pay- 
ment of  the  money.  Gray  v.  Gard- 
ner. 17  Mass.  188;  Thayer  v.  Connor, 
5  Allen   (Mass.)   25. 

[b]  BniAsn  of  pzovlB(  ptsrsntloMi 
of  Mrfozmaaes  by  defendant  is  on 
plaintiff.  Rauer's  L,aw,  etc.,  Co.  v. 
Harrell,  (Cal.  A.)  162  P  125;  Stahelln 
V.   Sowle,   87   Mich.   124,    49   NW   529. 

3T.  Luokhart  v.  Ogdnt,  30  Cal. 
547;  Ryan  v.  Hamilton,  205  111.  191, 
68  NB  781;  lowa-Mlnneaota  Land  Co. 
v.  Conner.  136  Iowa  674.  112  NW  820; 
Steamboat  Co.  v.  Transp.  Co.,  166  N. 
C.  582,  82  SB  956;  York  v.  York  R. 
Co's.,    229   Pa.    236,   78   A  128. 

88.  Dobbins  v.  Bdmonds,  18  Mo. 
A.  307;  Pullman  v.  Corning,  9  N.  Y. 
93. 

39.  Levy,  etc..  Motor  Co.  v.  City 
Motor  Cab  Co..  174  111.  A.  20. 

40.  U.  S.— First  Nat.  Bank  v. 
Bensley,  2  Fed.  609,  9  Biss.  S'TS; 
Webster  v.  Warren,  29  F.  Gas.  No. 
17,839,  2  Wash.  C.  C.  466. 

111.— Taylor  v.  Beck,  18  IIL  876; 
Richland  County  v.  Millard,  9  111.  A. 
396. 

Iowa. — Springer  v,  Stewart,  I 
Greene  890. 

La. — Dean  v.  Frellsen,  23  La.  Ann. 
618. 

Porto  Rico. — B&es  v.  Orslni,  6 
Porto  Rico  66. 

W.  Va. — Bennett  v.  Perkins,  47  W. 
Va.   426.   35  SB  8. 

41.  Gall  V.  Gall,  127  App.  Dlv.  892. 
12  NTS  96  [rev  67  Misc.  546.  108 
NTS  647];  Fox  v.  Satterlee,  8  NTS 
879. 

49.  Perkins  v.  Rogers,  20  Conn.  81; 
Harrison  v.  Park,  1  J.  J.  Marsh. 
(Ky.)  ITO. 
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stitnte  a  waiver.'*'  And  where  the  defense  is  based 
on  any  excuse  for  Bonperformanoe  the  burden  rests 
on  defendant  to  prove  it.*^ 

[%  955]  (c)  DoBUULd  for  PerfqrmAnee.  Where 
a  demand  for  performance  is  a  condition  precedent 
to  a  right  of  action  on  a  oontraot,  plaintiff  must  f)ot 
only  all^e  it,  but  he  has  the  burden  of  proving 
that  a  demand  was  actually  made  and  that  defend- 
ant refused  to  perform;^  in  other  eases  proof  of  a 
demand  is  unnecessary.'** 

[%  956]  (d)  Seadiness  and  Ability  to  Ferfonn. 
Neither  party  to  a  contract  can  maintain  an^  action 
for  damages  for  its  violation  without  showing  a 
readiness  and  ability  to  comply  with  his  own  en- 
gagements under  the  contract,  unless  the  averment 
of  these  matters  is  not  denied  by  defendant,**  or 
unless  it  is  alleged  and  proved  that  defendant  has 
refused  to  perform  on  his  part,  and  has  actually 
prevented  performance  by  plaintiff.**  So  readiness 
to  perform  need  not  be  shown,  where  it  is  shown  that 
the  adverse  party  has  given  notice  of  intention  not 
to  perform."  If  by  the  terms  of  the  contract  de- 
fendant is  not  required  to  do  the  first  act,  plaintiff 


43.  Johnson  County  ▼.  Lowe,  72 
Mo.  6S7. 

M.  Ellison  V.  Dove,  8  Blaekf. 
(Ind.)  671. 

46.  U.  S.  V.  Oorwin.  12»  U.  8.  181, 
»  set  318.  32  L.  ed.  710;  Wldner  v. 
'Walsh,  3  Colo.  648. 

46.  Barker  v,  'Wallace,  62  Ind.  71; 
"Wright  V.  'Vermont  L.  Ins.  Co.,  164 
Mass.  802,  41  NB  308;  ThompeOb  v. 
Whitney,  20  Utah  1,  67  P  429. 

47.  U.  S.— Kent  v.  Addlcks,  126 
Fed.  112,  60  CCA  660  [certiorari  den 
192  U.  S.  607,  24  SCt  861,  48  L..  ed. 
686];  Lonsdale  v.  Brown,  16  F.  Caa 
No.   8,493,  4  Wash.  C.  C.  86. 

111.— Christy  v.  Stafford.  123  lU. 
463,  14  NB  680. 

Ky. — ^McGulre  v.  McOulre,  8  Ky. 
Op.  2BS. 

Iia. — ^Moore  v.  Hopkins,  16  La.  Ann. 
675. 

Minn. — Cowley  v.  Davidson,  13 
Minn.   92. 

Mo. — State  v.  Mooney,  66  Mo.  494. 

N.  D.— Kupfer  v.  McConvlUe,  36  N. 
D.  822,  635,   181  NW  283   [cit  Cyc). 

Oh. — Thomas  v.  Matthews,  94  Oh. 
St.  32,  113  NB  669,  LJIA1917A  1068. 

Okl. — Baker  v.  Haswell,  36  Okl.  429, 
128  P  1086,  1087  [clt  Cyc]. 

Pa. — Pinkus  v.  Hamaker,  11  Serg. 
A  R.  200. 

Tenn. — Burns  v.  Welch,  8  Tergr. 
117;  Tleman  v.  Napier,  5  Terg.  410. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Dennison, 
22  Tex.  Civ.  A  89.  68  SW  834. 

[a]  ThBa  (1)  one  was  not  entitled 
to  maintain  an  action  for  the  value 
of  wheat  to  he  delivered  when 
threshed,  without  proof  of  demand 
made  for  the  wheat  before  the  com- 
mencement of  the  action.  State  v. 
Mooney,  65  Mo.  494.  (2)  But  in  an 
action  of  assumpsit  on  a  promise  by 
the  drawer  of  a  protested  hill  of  ex- 
change to  pay  the  amount  thereof  to 
the  payee  when  he  was  able,  it  was 
unnecessary  for  plaintiff  to  prove  the 
fact  of  ability  by  positive  evidence, 
as  it  might  be  inferred  from  defend- 
ant's apparent  financial  ability  at  the 
time  the  action  was  brought.  Lons- 
dale v.  Brown,  25  F.  Cas.  No.  8,493.  4 
Wash.  C.  C.  86.  (3)  And  where  de- 
fendant agreed  to  transport  certain 
wheat  for  plaintiff  by  a  certain  date, 
plaintiff  agreeing  to  deliver  the 
wheat  on  reasonable  notice  of  de- 
fendant's readiness  to  receive  the 
same,  plaintiff  need  not  show  in  the 
first  Instance  an  offer  to  deliver  the 
wheat.  Cowley  v.  Davidson,  13  Minn. 
92.  (4)  So  in  an  action  for  the 
breach  of  a  contract  to  buy  a  certain 
quantity  of  pickles  by  a  given  time 
in  such  quantities  and  at  such  times 
as  the  purchaser  should  designate, 
it  was  not  necessary  for  plaintiff  to 


show  that  he  actually  had  a  sufficient 
quantity  of  pickles  on  hand  on  the 
last  day  of  the  time  to  fulfill  the  con- 
tract had  defendant  ordered  them, 
but  that  It  was  sufficient  for  him  to 
show  that  by  purchase  from  other 
dealers  he  bad  control  of  a  sufficient 
quantity  to  flu  the  contract.  Christy 
V.   Stafford,    123    111.    463,   14    NB   680 


[aff  22  111.  A.  430]. 
48.     Wllbor  V.  M 
382. 


48.    Wllbor  V.  McQllUcuddy,  8. La. 


40.  Howell  V.  Oould,  2  Abb.  Dec. 
fN.  Y.)  418,  3  Keyes  422,  2  Transcr. 
A.  860. 

SO.  Chicago  House  Wrecking  Co.  v. 
James  H.  Rice  Co.,  67  111.  A.  686. 

Bl.  McNamara  v.  Gaylord,  16  F. 
Cas.  No.  8,910,  1  Bond  302. 

Ba.  .U.  S. — ^Koltonski  v.  Blectrlc 
Goods  Mfg.  Co.,  182  Fed.  308,  106 
CCA  48 

Ala.— Lamar  v.  King,  168  Ala.  286, 
63  S  279. 

Cal. — ^Bachman-  v.  Meyer,  49  Cal. 
220. 

Colo. — Cheney  v.  Barber,  1  Colo.  78: 
Sperry  v.  Pittsburg  Short  Method 
Smelting,  etc.,  Co.,  9  Colo.  A.  314,  48 
P  816. 

111. — McAnsh  V.  Moore  Furniture 
Co.,  178  111.  A.  662;  Cincinnati,  etc., 
R.  Co.  V.  Baker,  130  III.  A.  414;  Grid- 
ley  V.  Bayless,  43  111.  A.  60S. 

Ind. — New  York  Home  Ins.  Oo.  v. 
Duke,  43  Ind.  418;  Mooney  v.  U.  S. 
Industrial  Pub.  Co.,  27  Ind.  A.  407, 
61  NB  607. 

Iowa. — Young  v.  Hartford  F.  Ins. 
Co.,  45  Iowa  377,  24  AmR  784;  Arnold 
V.  River  R.  Constr.  Co.,  36  Iowa  99. 

Ky. — ^Bell  v.  Great  American  Fire 
BxtingulBher  Co.,  1  KyL  342,  10  ICy. 
Op.  759. 

Mich. — ^Aurora  P.  &  M.  Ins.  Co.  v. 
Kranlch,  36  Mich.  289. 

N.  J. — Hlbernia  Mut.  P.  Ins.  Oo.  v. 
Meyer.  39  N.  J.  L.  482. 

N.  T. — ^Blossom  v.  Lycoming  F.  Ina. 
Co.,  64  N.  Y.  162;  Carey  Llth.  Co.  v. 
Magazine,  etc.,  Co.,  70  Mlsc.,541,  127 
NYS  300;  Birmingham  v.  Farmers' 
Joint  Stock  Ins.  Co.,  67  Barb.  695; 
Work  v.  Beach,  13  NYS  678;  Ocean 
Ins.  Co.  V.  Francis,  2  Wend.  64,  19 
AmD  649;  Scouton  v.  Blslord,  7 
Johns.  36. 

Oh. — Thomas  v.  Matthews,  94  Oh. 
St.  32,  113  NE  669.  LRA1917A  1068. 

Va. — Lurty  v.  Lurty,  107  Va.  466. 
59  SB  406. 

B3.  Thayer  v.  Connor,  6  Allen 
(Mass.)    25. 

84.  Marlor  v.  Texas,  etc.,  R.  Co., 
19  Fed.  867,  22  Blatchf.  464,  21  Fed. 
383  [aff  123  U.  S.  687,  8  SCt  311,  31 
L.  ed.  303];  Strauss  v.  United  Tel. 
Co.,  164  Mass.  130,  41  NB  67. 

[a]     Tlnu  wlLKM  a  oozpormte  IxmA 


must  allege  and  prove  an  offer  to  comply  with  the 
agreement  or  a 'sufficient  excuse  for  not  doing  so." 

[i  957]  (3)  Folfillment  of  Conditions.  The 
burden  rests  on  the  plaintiff  to  show  the  fulfillment 
of  a  condition  precedent  to  his  right  of  recovery." 
But  in  the  case  of  a  condition  subsequent,  the  hap- 
pening of  which  is  to  defeat  the  cause  of  action,  the 
burden  of  proof  rests  on  defendant."  And  the  same 
is  true  where  the  fact  in  question  is  one  peculiarly 
within  the  knowledge  of  defendant.** 

[i  958]  (4)  Burden  of  Froviii(  Braacta.  In  an 
action  to  recover  damages  for  a  breach  of  contract, 
it  is  as  a  rule  incumbent  on  plaintiff  to  prove  the 
breach  complained  of;**  and,  conversely,  where  de- 
fendant asserts  the  breach  as  a  ground  of  affirma- 
tive relief  the  burden  is  on 'him.**  But  if  an  affirma- 
tive contract  to  pay  money  or  to  perform  some  duty 
is  proved,  it  is  then  incumbent  on  defendant  to 
prove  payment,  performance,  or  tender,  or  a  suffi- 
cient excuse  therefrom.*' 

[$  959]  L  Amount  of  Becoveiry.  The  burden  is 
on  plaintiff  to  establish  the  elements  measuring 
the  amount  of  his  recovery,**  as  it  is  on  defendant 

sued  on  contains  an  absolute  prom- 
ise to  pay  interest  annually,  coupled 
with  a  provision  that  the  interest 
shall  be  paid  out  of  the  net  earnings 
of  the  company,  defendant  has  the 
burden  of  proving  that  the  earnings 
have  been  insufficient  to  pay  the  in- 
terest. Strauss  v.  United  Telegram 
Co^  164  Mass.  130,  41  NB  57. 

66.  Ala. — Pollak  v.  Winter,  166 
Ala.  2S5,  61  S  998,  52  S  829,  53  S 
339.  139  AmSR  33  (so  holdlngr  under 
a  plea  of  the  general  issue). 

Ark. — Bowman  v.  Browning.  IT 
Ark.  699. 

Del.— Truitt  V.  Fahey,  62  A    139. 

O*. — ^Wigfat  V.  Commercial  Bank. 
116  Ga.  787,  42  SB  96. 

111.. — Hibernian  Banking  Assoc  v. 
Bell,  etc^  Coal  Co.,  181  III.  A.  581. 

Ind.— Rodor  v.  Nllos,  (A.)  Ill  NE 
340. 

Iowa. — Stevens  v.  Witter,  88  Iowa 
636,  65  NW  636;  Wolf  v.  Gerr.  41 
Iowa   339. 

Mass. — ^W.  T.  TUden  Co.  v.  Dens  ten 
Hair  Co.,  216  Mass.  323,  103  NB  9I«. 

Mich. — Jones  v.  Dimmock,  2  Mich. 
N.  P.  87. 

N.  T.— Devlin  v.  New  York.  124 
App.  Dlv.  184,  108  NYS  739;  Quinn  v. 
Van  Pelt,  66  N.  Y.  417;  Hall  v.  Abells. 
10  NYS  681. 

Philippine. — Bueno  v.  Companla 
Mlnas,  6  Philippine  210. 

Tex. — ^Brlto  V.  Faver,  (Civ.  A.)  2$ 
SW   446. 

Wash. — Kopcsyndd  v.  Boleom- 
Vanderhoof  Logging  (>>.,  71  Wash. 
93.   127  P  601. 

N.  B.— Ouilette  V.  L«  Bel,  3  N.  B. 
Bq.   206. 

66.  EHrod  Lumber  Co.  v.  Moore. 
186  Ala.  430,  66  S  175;  Poull  v.  Fay- 
Hays  Constr.  Co..  169  Ala.  453.  48  3 
786;  Dunn  v.  Morgenthau,  73  App. 
Dlv.  147,  76  NYS  827  [aff  175  N.  Y. 
618  mem,  67  NE  108  mem]:  Vernon 
V.  J.  W.  O'Bannon  (3o.,  71  App.  Dlv. 
618,   76  NYS  737. 

67.  Atkinson  v.  Linden  Steel  Co., 
138  111.  187,  27  NE  919;  McQregory 
V.  Prescott,  6  Cush.  (Mass.)  67:  John- 
son V.  Bowman,  26  Nebr.  746,  42  NW 
754;  Burr  v.  American  Spiral  Spring 
Butt  Co.,  81  N.  Y.  176,  8  AbbNCas 
403   [aff  17  Hun  188]. 

68.  Arls. — Sherman  v.  Ward.  » 
Ariz.   327,   83  P  356. 

D.  C. — Helphenstine  v.  Downey,  T 
ApD.  343. 

111. — Brickson  v.  Sherwood,  171  lU. 
A.    426. 

Ind. — Saylor  v.  Obendorf,  46  Ind. 
A.  436.  89  NB  600;  Storms  V.  Storms. 
21  Ind.  A.  191,  61  NB  956. 

La. — ShreVeport  Ice,  etc..  Co.  v. 
Brown,  128  La.  408,  64  S  923;  Long 
V.  Charles  Kaufman  Co.,  122  La.  281. 
47  S  606. 


For  later  cases,  davalopmeiAa  and  cluuif  as  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  959-960] 


CONTRACTS 


[13  0.  J.]     765 


to  establish  his  plea  of  recoui»nent  or  set-off,"*  or 
matters  in  reduction  of  dajnages." 

Extra  work.*'  Where  a  recovery  is  sought  for 
extra  wqrk  the  burden  is  on  plaintiff  to  establish 
his  right  thereto.** 

[i  960]  2.  Admissibility— a.  In  GenBiaL  The 
rules  governing  the  relevancy,  competency,  and 
materiality  ot  evidence  in  civil  actions  generally** 
are  of  course  applicable  in  actions  on  contract. 
When  a  material  matter  is  put  in  issue  by  the  plead- 
ing^, any  competent  evidence  -tending  to  sustain  the 


contention  of  either  party  is  admissible;**  and  it  is 
not  essential  to  the  admissibility  of  evidence  that 
it  should  prove  the  issue  under  which  it  is  offered, 
it  being  necessary  only  that  it  should  tend  to  prove 
the  issue  or  some  part  of  it.°^  But  neither  party  is 
at  liberty  to  introduce  evidence  of  facts  which  are 
not  alleged  in  the  pleadings  and  are  not  within  the 
issues  made  thereby,**  nor  can  he  controvert,  a 
matter  which  he  has  admitted  in  his  pleadings.*^ 
Evidence  of  facts  outside  the  issue  is  not  admissible, 
although  such  facts  may  tend  to  prove  the  issue  in- 


Me. — Skowhegan  Water  Co.  v. 
Skowhegan  Village  Corp.,  102  Me. 
323.   66  A  714. 

N.  Y. — B.  Pet«oldt  Co.  v.  Cohn,  114 
NTS  1S6;  Korin  v.  Rutz,  98  NTS  84S; 
Anderson  v.  Block,  93  NTS  632. 

[a]  Tluia,  In  case  of  Inadvertent 
emissions,  variation,  or  defective 
workmanship,  not  vital  to  perform- 
ance of  a  contract,  the  contractor 
suing  thereon  has  the  burden  of  prov- 
ing the  amount  of  any  allowance  to 
be  made  for  the  deviations  from 
strict  performance.  Rellly  v.  Suls- 
bach,  173  App.  DlT.  S96,  168  NTS  9«. 

6>.  Poull  v.  Foy-Hays  Constr.  Co., 
15»  Ala.  463,  48  S  785. 

"Defendants  are  of  course  entitled 
to  offset  any  advances  made  or  any 
proper  claim  they  may  have  against 

filaJntiir.  Defendants  seem  to  have 
abored  under  the  impression  that  It 
was  incumbent  on  the  plaintiff  to 
ascertain  the  amount  of  any  offsets 
through  an  accounting,  and  that 
there  can  be  no  recovery  by  plalntlft 
until  an  accounting  is  had.  We 
know  of  no  principle  upon  which 
such  a  contention  can  be  sustained. 
The  contract  gave  plaintiff  the  right 
to  one-half  the  proceeds  of  a  sale 
when  made.  If  the  defendants  have 
any  offset,  it  is  for  them  to  plead 
and  prove  It.  and  It  is  not  for  the 
plaintiff  to  prosecute  an  equitable 
accounting  to  ascertain  whether  de- 
fendants-have any  such  offset."  Bar- 
num  V.  White,  128  Minn.  68,  62,  ISO 
NW  227,  151  NW  147;  Blakely  v.  J. 
Neils  Lumber  Co..  121  Minn.  280,  141 
NW  179. 

00.  Preetwood  v.  Eldrldgej_  119 
Ala.  72,  124  S  729;  Skowhegan  '^ater 
Co.  v.  Skowhegan  Village  Corp.,  102 
Me.  323.  66  A  714:  International 
Text-Book  Co.  v.  Martin,  82  Nebr. 
403.    117  NW  994. 

61.  BaUaiair  Mid  conatmotloa  eon- 
tncta  see  Building  and  Construction 
Contracts  I  215. 

ea.  Leaf  green  v.  Tablonsky.  178 
III.  A.  19:  Dickinson  v.  Prince.  61  III. 
A.  335;  Chicago,  etc.,  R.  Co.  v.  Thom- 
linson,   88  III.  A.    388. 

63.  See  Elvldence  [16  Cyc  821]. 

64.  Mobile,  etc.,  R.  Co.  v.  Worth- 
Ington,  96  Ala.  698,  10  S  839;  Fergu- 
son V.  McBean,  4  Cal.  Unrep.  Cas. 
429,  SB  P  669;  Thompson  v.  Kflborne, 
28  Vt.   760.   67   AmD  742. 

[a]  XUvattatlons  of  this  mla  may 
be  found  In  Union  Fdy.,  etc.,  Co. 
V.  Langford,  145  Ala.  667,  39  S  765; 
Wadin  v.  Ciuczka,  16  Ariz.  371,  146 
P  491;  Sharpe  v.  Graydon,  99  Ind. 
232;  Colton  V.  Vandervolgen,  87  Ind. 
361;  Kvamme  v,  Barthell.  144  Iowa 
418,  118  NW  766.  31  LRANS  207; 
Kinkead  v.  Peet,  136  Iowa  690,  111 
NW  48;  Wright  v.  Wright.  114  Iowa 
748,  87  NW  709,  66  LRA  261;  Greene 
V.  Woods,  34  Iowa  673;  Slotnfck  v. 
Silbersteln,  221  Mass.  69,  108  NB  899; 
Thayer  v.  Wadsworth,  19  Pick. 
(Maas.)  349;  Gibson  v.  Pelkle.  37 
Mich.  380;  Mack  v.  Mack,  94  Nebr. 
604.  143  NW  454;  Gilbert  v.  Sharkey, 
80  Or.  323,  167  P  146,  166  P  789; 
Morse  V.  Odell,  49  Or.  118,  89  P  139; 
Roland  V.  Elckman,  12  Pa.  Super.  75, 
17  LancLRev  67;  Eastman  v.  Dunn, 
34  R.  I.  416,  83  A  1057;  Hermiston  v. 
Green.  11  S.  D.  81,  76  NW  819;  Sauer 
V.  Veltmann,  (Tex.  Civ.  A.)  149  SW 
706;  Taylor  v.  Ewing,  74  Wash.  214, 
182   P  1009. 

65.  Ferguson  v.  McBean,  4  Cal. 
Unrep.  Cas.  429,  35  P  669.  See  Infra 
text  and  note  69. 


[a]  niMtarattOMw— ( 1 )  In  an  ac- 
tion brought  against  a  railroad  com- 

'pany  for  labor  done,  where  the  de- 
fense is  that  the  work  was  done  for 
a  contractor  and  not  for  defendant, 
the  contract  between  defendant  and 
the  general  contractor  is  admissible 
in  evidence  as  tending  to  prove  the 
defense.  Downs  v.  Union  Pac.  R.  Co., 
4  Kan.  201.  (2)  Where,  in  an  action 
on  notes  given  for  tuition  in  a  com- 
mercial college,  defendant  alleged  as 
an  offset  the  breach  of  plaintifTs 
agreement  to  secure  her  a  position, 
entries  on  the  back  of  a  receipt  given 
to  defendant  by  plaintiff  tending  to 
show  that  defendant  was  granted 
leave  of  absence,  and  to  contradict 
plaintiff's  testimony  that  she  stayed 
away  -without  leave  were  admissible, 
although  defendant  did  not  in  terms 
plead  that  she  was  absent  with  plain- 
tiff's consent.  Draughon  v.  Sterling, 
(Tex.  Civ.  A.)  103  SW  689.  (3)  In  an 
action  by  a  mother  against  her  son 
for  board  alleged  to  have  been  fur- 
nished under  an  express  contract, 
evidence  that  defendant  had  paid  for 
some  coal  for  the  house  in  which  he 
and  his  mother  lived  was  admissible 
as  tending  to  show  that  the  mother 
was  not  furnishing  board  and  lodg- 
ing to  defendant  under  an  express 
agreement,  but  that  defendtuit,  and 
not  the  mother,  was  the  head  of  the 
household.  Gomm  v.  Gomm,  75  N.  J. 
L.  660,  69  A  198. 

[b]  Abaadonmeat,.— Where  plain- 
tiff contracted  to  testify  for  defend- 
ant as  an  expert,  and  before  his  tes- 
timony was  completed  refused  to  at- 
tend without  payment  of  his  fees  to 
date,  evidence  that  he  had  accepted 
an  antagonistic  retainer  was  admis- 
sible on  the  issue  of  abandonment  of 
his  contract,  although  not  pleaded. 
Wilkinson  v.  McLeod,  80  Misc.  220, 
140  NTS  1081. 

66;  Conn. — Maisch  v.  Malsch,  87 
Conn.  377.  87  A  729. 

D.  C. — ^Harten  v.  Lofller,  29  App. 
490. 

Oa. — Lovell  v.  Prankum,  145  Oa. 
106,  88  SB  669;  Richter  v.  Kllpatrick. 
143  Ga  470.  85  SE  319,'  Mathls  v. 
Harrell,  1  Ga  A.  358,  58  SB  207. 

111. — Hudson  Mfg.  Co.  v.  Wlshart- 
Burge  Mach.  Works,  177   HI.  A.   301. 

Ind. — Byers  v.  Daugherty,  40   Ind. 

ky.— Albin  V.  Gheens,  101  SW  297. 
31  KyL  4;  Logan  County  Nat.  Bank 
V.  Townsend,  8  SW  122.  8  KyL  694; 
Perryville  v.  Letcher,  1  T.  B.  Mon. 
11. 

La — MayviUe  Canal  Oo.  v.  tAke 
Arthur  Rice  Milling  Co.,  119  La  447, 
44  S  260. 

Md. — Rumsey  v.  Li  vera  112  Md. 
646,  77  A  296;  Dexter  Sulphite  Pulp, 
etc.,  Co.  v.  McDonald.  103  Md.  381.  63 
A  958;  Turner  v.  Maddox,  3  Gill.  190. 

Mass. — Pye  v.  Perry,  217  Mass.  68, 
104  NE  460;  Sayles  v.  Quinn,  196 
Mass.  492,  82  NH  713:  Lund  v.  Smith. 
191  Mass.  473,  77  NE  893;  Rochester 
Brewing  Co.  v.  Kllllan,  179  Mass.  158, 
60   NE  471. 

Mo. — Huston  v.  Forsyth  Scale 
Works,  66  Mo.  416.  See  Klnealy  v. 
Parke,  14  Mo.  A.  593  mem. 

N.  T. — Rochester  Dry  Goods  Co.  v. 
Fahy.  Ill  App.  Div.  748,  97  NTS  1013 
[aff  188  N.  Y.  629  mem,  81  NE  1174 
mem];  Mowbray  v.  Gould,  63  App. 
Dlv.  168,  71  NTS  365  (holding.  In  an 
action  for  breach  of  a  contract  to  em- 
ploy plaintiff  for  life  because  of  in- 
juries, evidence  as  to  the  treatment 


of  and  damage  from  such  injuries 
was  inadmissible);  Puccl  v.  Barney, 
2  Misc.  864,  21  NTS  1099. 

Oh. — ^Hehurln  v.  Stone,  37  Oh.  St. 
49. 

R.  I.— Rice  V.  Sheldon,  88  R.  I.  161, 
94  A  711;  Eastman  v.  Dunn,  34  R.  L 
416,  83  A  1057. 

S.  D. — Western  Twine  Co.  v.  Scott. 
11  8.  D.  27,  76  NW  273. 

Tenn, — ^horley  v.  Tennessee  Cen- 
tennial Ehcpositlon  Co.,  (Ch.  A.)  6> 
SW  346. 

Tex. — Carranza  v.  Hicks,  (Civ.  A.) 
190  SW  540;  Pecos,  etc.,  R.  Co.  v. 
Amarillo  St.  R.  Co.,  (Civ.  A.)  171  SW 
1108;  Weeks  v.  Stevens.  (Civ.  A.)  1S5 
SW  667. 

Wash. — Puget  Sound  Electric  R. 
Co.  V.  Carstens  Packing  Co..  76 
Wash.  364,  136  P  117;  ^urch  v. 
Wilkeson-Trlpp  Co.,  68  Wash.  262, 
108  P  696,  109  P  113,  137  AmSR  1069 
(holding  evidence  as  to  the  title  to 
land  inadmissible  in  an  action  for 
commissions  for  the  sale  of  corpor> 
ate   bonds). 

Wis. — Manufacturers'  etc.,  Inspec-' 
tion  Bureau  v.  Everwear  Hosiery  Co., 
152  Wis.  73.  138  NW  624,  42  LRANS 
847.  AnnCasl914C  449. 

Ont. — Denison  v.  Taylor,  2  OntWR 
386. 

Toxisaee  see  supra  9!  907-926. 

[a]  XUwrtratlaais. — (1)  Where  the 
contract  originally  pleaded  is  aban- 
doned in  subsequent  pleadings,  it  is 
not  admissible  in  evidence.  Hamlll 
v.  Copeland,  26  Colo.  178,  66  P  901 
(holding  that  it  Is  not  error  to  re- 
ject evidence  of  a  contract  alleged 
in  the  complaint,  although  defendant 
denies  all  the  allegations  in  the  com- 

Slaint,  where  he  set?  up  a  separate 
efense  alleging  a  compromise  agree- 
ment modifying  the  contract  sued  on, 
and  plaintiff  replies  admitting  the 
agreement  and  pleading  a  release). 
(2)  Further,  when  particular  defects 
In  performance  are  pleaded,  the  evi- 
dence Is  properly  restricted  thereto. 
McCuUough  V.  S.  J.  Hayde  Contract- 
ing Co.,  82  Kan.  784,  109  P  176.  (8) 
And  where  the  Issue  made  by  the 
pleadings  Is  whether  an  alleged  con- 
tract was  actually  made,  it  is  error 
to  admit  evidence  to  show  that  the 
contract  was  Invalid  or  was  not 
fairly-  made.  Porteous  v.  Adams  Ex- 
press Co.,  112  Minn.  31,  127  NW  429. 
(4)  Where,  In  an  action  on  a  contract 
for  breach  thereof,  the  answer  al- 
leged that  plaintiff  failed  to  comply 
with  the  conditions  of  the  contract, 
evidence  of  cancellation  offered  by 
defendant  was  properly  excluded  as 
not  within  the  issues.  Larson  v. 
Hortman,  108  Minn.  287,  121  NW  900. 
(6)  Where  defendant  pleads  total 
failure  of  consideration,  he  cannot  be 
allowed  to  prove  a  rescission  of  the 
contract  by  reason  of  a  partial  fail- 
ure. H.  A.  Pitts'  Sons  Mfg.  Co.  v. 
Lewis,  30  Kan.  641,  1  P  812.  (6)  Re- 
scission of  a  contract  under  seal  can- 
not be  proved  under  a  plea  of  accord 
and  satisfaction.  Barelli  v.  O'Connor, 
6  Ala.  617.  (7)  Where  an  option  is 
transferred  as  a  part  of  the  con- 
sideration for  a  contract,  the  inquiry 
as  to  what  the  party  transferring  it 
had  paid  for  such  option  Is  imma- 
terial. Eastman  v.  Dunn,  34  R.  I. 
416.   83  A  1057. 

87.  Gi-ant  v.  Pratt,  87  App.  Div. 
490,  84  NTS  983;  Cram  v.  Cranford. 
19  App.  Div.  607.  46  NTS  282  [alT 
162  NT  T.  627  mem,  57  NB  HOT 
mem]. 
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an  argnmentstive  way.^  But  it  is  not  essential  to 
the  admissibility  of  evidence  that  it  will  actually 
establish  a  cause  of  action  or  defense,  for  when 
otherwise  competent  it  should  be  received  if  it  has  a 
tendency  so  to  do.""  As  a  general  rule  facts  are 
deemed  relevant  as  evidence  which  logically  tend 
to  prove  or  disprove  the  fact  in  issue,  yet  the  rule 
does  not  require  the  admission  of  facts  bearing  so 
remotely  on  the  issue  that  they  afford  merely  a  con- 
jectural interference  concerning  the  main  fact.*"  A 
party  cannot  complain  of  the  admission  of  errone- 
ous evidence  when  its  prejudicial  effect  has  been 


cured  by  instractions." 

Other  contracts.  Evidence  of  other  agraements 
than  the  one  involved  in  the  particular  issue  is  as 
a  general  rule  inadmissible,"  unless  the  contract  in 
suit  was  made  with  ^ference  thereto,"  or  forms  a 
part  thereof,"  or  unless  it  forms  a  relevant  part  of 
the  circumstances  leading  up  to  and  surrounding 
such  contract,"  or  has  been  referred  to  to  fix  the 
terms  of  the  contract  in  suit,^'  or  tends  to  show 
the  presence  or  absence  of  a  consideration,"  or 
that  the  contract  in  issue  was  not  made."  Neither 
is  evidence  of  a  similar  contract  previously  made 


68.  McNeil  T.  Barney,  61  Cal.  603 
(holdltiK  that,  in  an  action  for  dam- 
ages  for  falling  to  comply  with  an 
aUeKed  contract  to  furnish  freight 
for  blalntift  to  haul  with  hla  teams, 
the  fact  that  defendant  had  taken  a 
contract  to  haul  freight  for  a  third 

Seraon  does  not  go  to  prove  that 
efendant  had  employed  plaintiff  to 
do  the  hauling);  Biunt2er  v.  Dewees, 
79  Tex.   278.   15   SW  29. 

[a]  OloatxatloBa. — (l)  Thus,  where 
a  contract  provides  that  lumber  is  to 
be  manufactured  in  a  good  and  work- 
manlike manner,  no  reference  being 
made  as  to  the  kind  of  mill  to  be 
used,  it  is  error  to  admit  evidence 
that  portable  mills  are  not  expected 
to  make  as  good  lumber  as  station- 
ary ones.-  Grlce  v.  Noble,  E9  Mich. 
616,  26  irW  688.  (2)  Where,  in  an 
action  to  recover  for  the  storage  of 
railroad  ties,  the  jury  find  that  a 
special  contract  for  storage  existed 
between  the  plaintiff  and  defendant, 
evidence  as  to  the  value  of  the  ties 
and  of  the  lots  on  which  they  were 
stored  is  inadmissible.  Ijansburgh  v. 
Wlmsatt,  7  App.  (D.  C.)  271.  (8) 
Under  a  contract  for  excavating,  pro- 
viding for  payment  by  the  yard,  evi- 
dence as  to  the  number  of  days'  work 
done,  the  number  of  trips  per  day, 
and  the  capacity  of  the  scrapers  is 
Incompetent.  American  '  Silica  Sand 
Co.  V.  McGarry,  68  111.  A.  383.  (4) 
In  determining  whether  arc  lights  of 
an  electric  plant  fulfill  the  contract 
under  which  they  are  furnished  tt 
Is  not  competent  to  introduce  evi- 
dence comparing  them  with  afc 
lights  at  other  places,  or  of  a  former 

?iiant  at  the  same  place,  even  when 
he  character  and  capacity  of  the 
lamps,  or  the  conditions  under  which 
the  other  lights  were  operated,  are 
shown  by  the  witnesses.  A.  J.  An- 
derson Electric  Co.  v.  Cleburne 
Water,  etc.,  Co.,  (Tex.  Civ.  A.)  44 
8W  929. 

W.  Ala. — ^Mobile,  etc,  R.  Co.  v. 
Worthlngton,  96  Ala.  598.  10  S  839. 

D.  C. — Harten  v.  Loffler,  29  App. 
490. 

Mich.'i— McKay  v.  Evans,  48  Mich. 
697.    12   NW   868. 

Mo. — Taylor  v.  The  Robert  Camp- 
bell.  20  Mo.  i64. 

N.  T.— Abele  V.  Falk,  28  App.  DIv. 
191,  60  NTS  876;  Bumsted  v.  Hoad- 
ley.  11  Hun  487. 

N.  D. — Goett  V.  Merchants'  Bank, 
23  N.  D.   643,  138  NW  10. 

Pa — Gallagher  v.  Philadelphia,  9 
Pa.  Super.  498,  43  WklyNC  499. 

Tex. — Joske  v.  Pleasants,  16  Tex. 
Civ.   A.   433,   39   SW  586. 

Utah. — ^Anthony  v.  Savage,  3  Utah 
277,  S  P  546. 

See  supra  text  and  note  66. 

[a]  mnattattona.— (1)  Evidence 
that  defendants  knew  that  plaintiff 
was  doing  work  under  an  Incomplete 
contract,  and  made  no  objection  Is 
admissible  as  tending  to  snow  that 
the  parties  intended  such  contract  to 
be  complete.  Hodges  v.  Sublett.  91 
Ala.  688,  8  S  800.  (2)  In  a  suit  by  a 
surety  against  the  state  agricultural 
commissioner  for  breach  of  a  con- 
tract to  reimburse  the  surety  for 
money  paid  on  the  bond  of  the  chief 
clerk  in  the  department.  In  .view  of 
a  liability  ascertained  by  the  exam- 
iner of  public  accounts,  evidence  that 
the  examiner  had  made  an  examina- 


tion of  the  accounts  of  the  depart-, 
ment  was  relevant  as  a  circumstance 
Influencing  the  transaction  between 
the  parties.  It  was  also  proper  to 
admit  the  examiner's  testimony  of 
admissions  made  by  the  commis- 
sioner that  he  had  caused  entries  to 
be  made  in  the  department's  books 
showing  sales  of  fertlliier  tax  tags 
which  were  not  sold,  the  evidence 
bearing  on  the  issue  as  to  whether 
there  was  In  fact  an  Indebtedness 
of  the  chief  clerk  to  the  state.  Cul- 
ver V.  Caldwell.  137  Ala.  125,  34  S  13. 
(3)  On  an  issue  as  to  an  agreement 
for  the  division  of  commissions  re- 
ceived by  defendant  as  agent  on  cer- 
tain insurance  poricies,  defendant 
having  testified  that  he  was  reijulred 
to  pay  such  a  large  part  of  the  com- 
missions to  another  that,  if  he  had 
paid  plaintiff  the  amount  claimed,  he 
would  have  very  little  for  himself, 
it  was  proper  to  show  that  he  re- 
ceived a  commission  on  subseauent 
annual  premiums.  Raymond  v.  Day, 
111  Mich.  443,  69  NW  832.  (4)  In  an 
action  against  a  bank  based  on  its 
refusal  to  pay  to  plaintiff  the  pro- 
ceeds of  a  loan  in  cash,  as  promised, 
where  the  complaint  alleged  a  de- 
mand for  accounting,  the  exclusion 
of  testimony  of  a  witness  for  de- 
fendant that  plaintiff  had  never 
asked  for  any  accounting  was  error. 
Qoeta  V.  Merchants'  Bank,  23  N.  D. 
643,  138  NW  10.  (5)  YThere,  on  an 
issue  as  to  whether  plaintiff  had 
executed  a  contract  on  April  10,  1896, 
defendant  testified  that  sne  had  built 
a  house  under  the  contract  and  paid 
cut  money  in  doing  so,  one  of  the 
Items  being  shown  oy  a  bill  for  lum- 
ber dated  May  6,  1896,  testimony  of 
the  lumber  dealer  that  he  was  not 
In  the  business  until  1896,  that  the 
billhead  on  which  the  bill  was  made 
out  was  not  printed  until  after  that 
date,  and  that  he  had  originally 
dated  It  May  6,  1897,  and  the  7  had 
been  erased  and  6  written  in  in  an- 
other person's  handwriting  was  ad- 
missible la  evidence.  Walker  v. 
Dickey,  44  Tex.  Civ.  A.  110,  98  SW 
668.  (6)  Where  an  advertisement  for 
bids  for  the  construction  of  a  build- 
ing provided  that  on  acceptance  of  a 
bid  a  bond  should  be  given  by  the 
contractor,  a  guaranty  in  lieu  of  a 
bond  is  admissible  to  prove  the  ac- 
ceptance of  the  bid.  Joske  v.  Pleas- 
ants, 16  Tex.  Civ.  A.  433,  39  SW  686. 

70.  Steen  v.  Swadley,  126  Ala.  616, 
28  S  620-  Kumberger  v.  Hartford, 
109   NTS   28 

71.  Wheeler  v.  Jenlson,  120  Mich. 
422,  79  NW  643.  See  Appeal  and 
Error   {}    2974-2977. 

7a.  Inman  v.  Crawford.  116  Qa. 
63.  42  SE  473:  Dixon  v.  Million,  148 
111.  A.  669;  .Peatherstone  Fdy.,  etc.. 
Co.  v.  Crlswell,  36  Ind.  A.  681.  76  NB 
30;  Wentworth  v.  Manhattan  Market 
Co..  216  Mass.  374.  108  NE  1106: 
Goodrich  v.  Hubbard,  61  Mich.  62.  16 
NW  232. 

73.  Bellows  v.  Crane  Lumber  Co.. 
119  Mich.  424,  78  NW  636  (holding  a 
log  driving  contract  admissible  on 
the  question  of  reasonable  time  to 
perform  a  contract  for  sorting  the 
same  loKs). 

[a]  Thai,  where  one  of  the  par- 
ties to  a  contract  sues  the  other  for 
preventing  its  performance,  a  prior 
contract,  made  by  defendant  with  a 


third  person,  can  have  no  bearing 
unless  it  appears  from  the  contract 
in  suit  that  it  was  made  with  ref- 
erence to  the  prior  contract.  Good- 
rich V.  Hubbard,  61  Mich.  68,  IS  NW 
232. 

74.  United  Iron  Works  y.  Outer 
Harbor  Dock,  etc.,  Co^  168  CaL  81, 
141  F  917:  Sivell  v.  Hocan,  116  Ga 
667,   42  SEi  161. 

[a]  Tbwa  where  a  contract  ta- 
duced  to  writing  refers  to  an  instru- 
ment specifically  Identified  as  a  part 
of  the  contract,  the  instrument  Is 
admissible  whether  it  tends  to  make 
the  .  contract  ambiguous  or  not. 
United  Iron  Works  v.  Outer  Hartior 
Dock,  etc.,  Ck>.,  168  Cal.  81,  141  P  917. 

7B.  Moore  v.  First  Nat.  Bank.  139 
Ala.  696,  36  S  777LHe8s  v.  Lucas.  122 
Iowa  617.  98  NW  46<;  Chilver  v. 
Smith,  131  Mich.  369,  91  NW  608; 
Lamkin  v.  Palmer,  24  App.  Div.  255, 
48  NTS  427  (a«  164  N.  T.  201,  58  NB 
123].  See  Smith  v.  Detroit,  etc,  R. 
Co.,  66  Mich.  629,  28  NW  208  (admis- 
sibility of  prior  inconsistent  verbal 
agreements  as  bearing  on  the  power 
to  make  a  written  contract). 

[a]  Bala  ivj^UML — (1)  A  contract 
whereby  one  agreed  to  train  a  horse 
and  manage  it  during  the  racing  sea- 
son, sharing  the  profits  with  the 
owner,  is  admissible  in  evidence  in 
an  action  by  the  trainer,  on  an  oral 
contract,  for  one  half  of  the  amount 
recovered  W  the  owner  for  Injury 
to  the  horse.  Hess  v.  Lucas.  122 
Iowa  617,  98  NW  466.  (2)  An  agree- 
ment between  a  husband  and  his  wife 
as  to  the  rellnauishment  of  dower  Is 
admissible  In  an  action  by  a  married 
woman  against  the  grantee  of  prop- 
erty deeded  to  him  by  her  husband 
and  herself  for  a  part  of  the  con- 
sideration which  she  claimed  was  to 
have  been  paid  to  her  under  an  agree- 
ment among  them.  Toulman  v. 
Swain,  47  Mfoh.  82,  10  NW  117.  (3) 
In  an  action  on  an  agreement  to  pay 
the  debt  of  a  corporation  to  a  stock- 
holder in  consideration  of  the  latter'a 
consent  to  a  sale  of  the  corporate 
assets,  a  prior  agreement  by  defend- 
ant to  assume  the  debts  of  the  com- 
pany In  consideration  of  a  transfer 
of  stock  to  him,  which  also  made  him 
a  director,  was  admissible.  Ivamkin 
V.  Palmer,  84  App.  Div.  866.  48  NTS 
427   ma  164  N.  T.  201.  68  HE  1231. 

78.  Sovereign  v.  Ortmann.  47  Mich. 
181,  10  NW  191  (holding  it  imn»- 
terlal  that  the  contract  referred  to 
was  never  executed);  Vale  v.  Suiter. 
58   W.   Va.   863,   68  SB  313. 

77.  Adams  v.  Adams,  29  Ala.  433. 
See  Bartley  v.  CJomer,  (Tex.  Civ.  A) 
89  SW  82  (holding  that,  where,  in  an 
action  for  materials  furnished  for  a 
building,  plaintiff  proved  that  de- 
fendants, sureties  on  the  contractor's 
bond,  ordered  the  materials  and 
promised  to  pay  for  them,  that  the 
contractor  had  abandoned  the  con- 
tract, and  that  the  sureties  had  as- 
sumed it,  the  bond  was  admissible 
to  support  a  consideration  for  the 
promise  to  pay  for  the  materiaU.  but 
not  for  the  purpose  of  allowing  a 
recoverx  on  the  bond,  the  right  of 
recovery  dei>ending  on  whether  de- 
fendants contracted  for  the  ma- 
terials). 

78.  Stewart  v.  Thayer,  170  Masa 
660.  49  NE  1020:  Brundred  v.  Smith- 
man,  188  Pa:  416,  41  A  648. 


For  latar  caaea.'davslopBMa'ta  and  ehaafM  in  the  law  see  cumulative  Annotations,  sante  title,  page  and  note  number. 
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admissible  to  prove  the  teims  of  the  contract  in 
suit.™  So,  where  the  contract  in  question  super- 
sedes another,  the  original  contract  is  properly  ex- 
cluded."* But  a  prior  contract  concerning  the  same 
subject  matter  may  become  material  on  the  ques- 
tion as  to  what  is  a  reasonable  time  for  the  per- 
formance of  the  contract  in  suit."  Evidence  of 
subsequent  contracts  between  the  parties  is  not  ad- 
missible, unless  it  is  proposed  to  show  that  in 
making  such  subsequent  contracts  the  matter  in 
controversy  was  adjusted." 

Docnme&tary  evidsnoe.  The  general  rules  as  to 
the  admissibility  in  evidence  of  private  writings 
and  memoranda,^  and  public  and  official  records 
and  documents'*  are  applicable  in  actions  on  con- 
traets.  So  letters  or  telegrams  written  or  sent  by 
the  parties  are  admiBsible,"'  but  they  must  be  per- 
tinent to  the  issues,^  and  the  proper  foundation 
must  have  been  laid  for  their  introduction.'^  Let-- 
ters  written  by  a  party  in  performance  of  a  con- 
tract may  be  admitted  as  proof  of  the  act,**  A 
contractor's   books  of   account   are   competent   to 


show  his  profits  where  the  contract  is  for  the 
division  of  profits." 

Cluuracter  of  partias.  Evidence  of  the  character 
of  a  party,""  as  for  honesty  and  fair  dealing,*^  or 
as  to  his  financial  condition,"^  is  ordinarily  not 
admissible.  On  an  issue  as  to  whether  defendant 
executed  the  contract  in  controversy,  evidence  that 
defendant  at  the  time  the  contract  was  made  was 
financially  irresponsible  and  insolvent  is  irrelevant.** 

OoUacfeiTe  stalwnents  of  facts.  In  order  to  avoid 
prolixity  it  is  permissible,  and  frequently  desirable, 
for  a  witness  to  make  a  collective  statement  of 
facts;  then  if  the  other  side'  wishes  to  go  into  the 
details  they  may  be  brought  out  on  cross-examina- 
tion.'* 

[$  961]  b.  .Existence  and  Terms  of  Contract. 
Where  the  making  of  an  oral  contract  is  disputed, 
all  the  acts  and  declarations  of  the  parties  tending 
to  establish  or  refute  it  are  admissible,°°  together 
with  all  the  faets  connected  with  the  history 
of  the  transaction,"  and  the  surrounding  ciroum- 


[a]  nnu.  If  plaintiff  In  an  action 
tries  to  establlsn  a  certain  contract, 
defendant  may  show  that  he  did  not 
make  that  contract,  and  he  may 
prove  it  as  well  by  showing  that  he 
made  a  different  contract  as  by  show- 
ing that  he  made  none,  and  for  this 
nesative  purpose  it  does  not  matter 
whether  uie  contract  actually  made 
was  valid  or  not.  Stewart  v.  Thayer, 
170   Mass.  S60.   49  NB  1020. 

T».   Walworth  v.  Barron.  64  Vt.  677. 

80.  Warder  ▼.  Myers.  70  Nebr.  16, 
36    ^rw   992. 

[a]  Aa  liiatniiiaB.t  Oxawn  V9  at 
tha  ttma  a  written  contract  is  en- 
tered into,  but  which  is  expressly 
stricken  out.  is  not  admissible  in  evi- 
dence aa  constitutins  a  part  of  the 
contract.  Brown  v.  Markland.  18 
Utah  a<0,  68  P  697,  67  AmSR  «2a. 

81.  Bellows  V.  Crane  Lumber  Co., 
119    Mich.   424,  78  NW  636. 

SO.     Bvans  V.  Oeorge,  80  111.  61. 

83.  See  Evidence  [17  Cyc  863]; 
and  W.  A.  Parkinson  Co.  v.  Tullgren, 
177  111.  A.  296;  Ward  v.  Cook,  186 
Mich.  283,  122  NW  785;  Mott  v. 
Penoyar,  153  Mich.  273,  118  NW 
1110  (bolding  certain  bills  of  sale 
Inadmissible  to  show  title):  Hill  v. 
Seneca  Bank,  100  Mo.  A.  280,  78  SW 
307  itioldinv  distinct  mortca^  inad- 
missible); Miller  V.  Grand  Grove,  9 
Mo.  A.  586  mem;  Portsmouth  Brew- 
ing Co.  v.  Mudge,  68  N.  H.  462,  44  A 
600;  Standard  Paint  Co.  v.  San  Anto- 
nio Hardware  Co.,  (Tex.  Civ.  A.)  186 
SW  1160. 

[a]  Wlur*  a  npplmMBtal  report 
of  a.  contractor's  superintendent 
which  explained  a  prior  report  was 
admitted  without  objection,  in  an  ac- 
tion for  breach  of  the  contract,  the 
original  report  was  admissible.  Wat- 
son V.  Dewitt  County,  19  Tex.  Civ.  A. 
150.  46  SW  1061. 

fb]  OertUoa**  of  defeadanVs  in- 
eocporstloiL— Where,  in  an  action  for 
servloes,  plaintiffs  claimed  that  de- 
fendant ordered  the  work  done,  but 
did  not  state  whether  he  acted  on  his 
own  behalf  or  on  behalf  of  a  corpora- 
tion, and  the  evidence  showed  that 
plaintiffs  addr^sed  their  bid  to  the 
corporation,  and  made  out  their  bill 
against  the  corporation,  and  the  let- 
ter of  plaintiffs  which  formed  the 
contract  was  addressed  to  the  cor- 
poration and  was  approved  by  one  as 
engineer  for  the  corporation,  it  was 
error  to  exclude  the  certiflcate  of  in- 
corporation of  the  corporation  offered 
by  defendant,  tending  to  show  in  con- 
nection with  the  other  proof  that  the 
corporation  was  distinct  from  defend- 
ant, and  that  it,  and  not  defendant 
personally,  was  liable.  Brooks  v. 
Gleaspn.   113  NTS  122. 

84,  See  Evidence  [17  Cyc  2961;  and 
Culver  V.  Caldwell.  187  Ala.  126.   34 


S  13;  Spellopoulos  v.  Schick,  129  Wis. 
6S6,  109  NW  668. 

8S.  Ark. — Leidigh,  etc..  Lumber 
Co.  V.  Clark.  78  Ark.  639.  94  SW  686. 

Cal. — Scatena  v.  Van  Lioben  Sels, 
19  Cat.  A.  428.  126  P  187. 

Del. — ^Rogers  v,  Fenimore,  41  A  886. 

Ga. — Brooke  v.  Cunningham,  (A.) 
90  SE  1087. 

Mass. — Taylor  v.  CoUina,  102  Mass. 
248. 

N.  Y. — McDermott  v.  Fletcher,  16B 
App.  Dlv.  616.  140  NTS  871;  Grant  v. 
Pratt,  62  App.  Dlv.  S40,  65  NTS  486; 
White  V.  McNulty,  26  App.  Dlv.  173, 
49  NTS  903  [afl  164  N.  T.  682  mem, 
68  HE  1094  mam]. 

S.  C. — Sloan  v.  Courtenay,  (4  a.  C. 
814,  82  SE  481. 

Vt — EUls  T.  Durkee,  79  Vt.  841,  66 
A  94. 

Wash. — Chilcott  V.  Washington 
State  Colonisation  Co.,  46  Wash.  148, 
88  P  118;  Lost  Lake  Lumber  Co.  v. 
Smith,  29  Wash.  713,  70  P  184. 

[a]  nnw,  in  an  action  on  an  offer 
contained  in  a  letter,  the  letter,  al- 
though not  tending  to  sustain  all  of 
the  allegations  of  the  declaration, 
was  admissible  where  it  tended  to 
sustain  some  of  the  material  allega- 
tions. EUls  v.  Durkee.  79  Vt.  841.  66 
A  94. 

88.  Oa, — Oulfort  Cotton  Oil,  etc., 
Co.  V.  Underfeed  Stoker  Co.,  186  Qa. 
198.  69  SE  160. 

Iowa. — Inman  Mfg.  Co.  v.  Ameri- 
can Cereal  Co..  124  Iowa  787.  100  NW 
860  (holding  letters  of  complaint  in- 
admissible). 

Mich.— Scheibeck  v.  Van  Derbeck, 
122  Mich.  29.  80  NW  880. 

N.  Y. — Broadwell  v.  Conover.  186 
N.  T.  429.  79  NK  402  [rev  168  App. 
Dlv.  359,   96  NTS  11161. 

Va. — Trout  v.  Norfolk,  etc.,  R.  Co., 
107  Va.  576,  69  SE  394,  17  LRANS 
1053. 

87.  Rogers  v.  Fenimore,  (Del.)  41 
A  886;  Fletcher  v.  Jacob  Dold  Pack- 
ing Co.,  41  App.  Dlv.  80,  58  NTS  612 
[aft  169  N.  T.  671  mem,  61  NB  1129 
mem]. 

88.  Parke,  etc.,  Co.  v.  San  Fran- 
cisco Bridge  Co.,  146  Cal.  684.  78  P 
1066.   79  P  71. 

89.  Smythe  v.  Evana.  209  111.  376. 
70  NE  906  (rev  108  111.  A.  145). 


80.    Bvldenc*  as  to  character  gsn- 

■"_  "  .1    Cyc    1263]. 

91.     Jackson  v.  Martin.   (Tex.  Civ. 


eraUy   see    Evidence    (16    Cyc    1263]. 


A.)   41  SW  837. 

93.  Jones  v.  Smith,  121  Mass.  IE; 
Johnson  v.  Henry,  127  Mich.  548,  86 
NW  1027. 

93.  Steen  v.  Swadley,  126  Ala.  616, 
28  S  620. 

94.  Mobile,  etc..  R.  Co.  v.  Worth- 
ingfon,  95  Ala.  598,  10  S  839;  Hood  v. 
Disston,  90  Ala.  377.  7  S  732:  Wood- 
stock Iron  Co.  v.  Roberts,  87  Ala.  438, 


6  S  349;  Woodstock  Iron  Co,  v.  Reed, 
84  Ala.  493,  4  S  869;  Elliott  v.  Stocks, 
67  Ala.  280. 

[a]  VezfoxmaBee  of  oontiaul.  ' 
Thus  the  witness  may  be  permitted 
to  state  in  general  terms  that  a  con- 
tract was  performed,  when  the 
answer  amounts  to  no  more  than  a 
conclusion  of  fact,  and  the  opposing 
party  may  bring  out  the  particular 
facts  on  cross-examination.  Hood  v. 
Disston.  90  Ala.  377.  7  S  732. 

[b]  Terma  of  oontraet^— And  a 
witness  may  be  permitted  to  state  in 
his  own  language  what  the  contract 
was,  provided  he  does  not  state  a 
conclusion  or  the  legal  effect  of  the 
contract.  If  the  opposing  party 
wishes  to  draw  out  what  was  said 
and  done  by  the  parties  at  the  time 
this  may  be  done  on  cross-examina- 
tion. Woodstock  Iron  <>).  v.  Reed,  84 
Ala.  493.  4  9  369. 

98.  Ark. — St.  Louis,  etc..  R.  Co.  ▼. 
Clark.  90  Ark.  504.  119  SW  826. 

Ida. — Idaho  Mercantile  Co.  v.  Kal- 
anquln.  7  Ida..  296.  62  P  826. 

Ind. — Stone  v.  Heaton,  28  Ind.  A. 
414.  68  NE  39. 

La. — J.  B.  Levert  Co.  v.  John  T. 
Moore  Planting  Co..  136  La.  77.  64  S 
987. 

Me.— Robs  v.  Reynolds,  112  Me.  228. 
91  A  962. 

Mioh. — Anderson  Carriage  Co.  v. 
Pungs,  140  Mich.  437,  103  NW  839: 
Webster  v.  Sibley,  72  Mich.  630,  4(1 
NW   772. 

Mo. — Hudson  v.  Rodgers,'  121  Mo. 
A.  165,  98  SW  778. 
.  N.  T. — Clccarone  v.  Brown,  76  Misc. 
867.  183  NTS  1099;  Clerihew^ 
Standard.  Railroad-Signal  Co.,  81 
Misc.  760  mem.  64  NTS  1108  mem. 

N.  D. — Lund  v.  Upham,  17  N.  D. 
210,  116  NW  88.  "         •      ' 

^J^S^SsT-^^^^y  ''■  Comer.  (Civ.  A.) 
89   SW  82. 

Wash. — Greenbaum  v.  Stern,  90 
Wash.   166,  165  P  761. 

[a]  Sole  appUed^ Where  the  mak- 
ing of  a  contract  is  denied,  and  de- 
fendant is  precluded  from  testifying 
by  reason  of  the  death  of  the  other 
alleged  contracting  party.  It  Is  thtf 
right  and  privilege  of  defendant  to 
put  before  the  Jury  every  fact  and 
circumstance  which  may  have  any 
tendency  to  show  or  to  raise  the  pre- 
sumption '  that  such  contract  never 
existed.  Webster  v.  Sibley,  72  Mich. 
830.   40   NW  772. 

[b]  Pxvoedlnv  eoaversatioasr— In 
an  action  for  breach  of  an  orjil  con- 
tract, where  the  conversation  result- 
ing In  the  agreement  was  in  Itself 
indefinite,  evidence  of  preceding  con- 
versations leading  up  to  the  contract 
was  admissible.  Qlassman  v.  Rubin. 
150   NTS   536. 

98.    Corbin  v.  Thompson,  13  Ind.  A. 
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stances;*^  but  evidence  as  to  the  usual  terms  of  con- 
tracts such  as  the  one  in  issue  is  inadmissible  in  the 
absence  of  any  showing  that  the  parties  contracted 
with  reference  to  such  terms.^  Where  the  fact  of 
the  contract  is  disputed  it  is  proper  to  admit  evi- 
denee  as  to  what  was  said'  at  a  conversation  be- 
tween the  parties  on  the  day  following  that  on 
which  the  contract  was  alleged  to  have  been  made." 
Evidence  as  to  the  necessity  that  work  be  done  is 
'  irrelevant  as  to  the  existence  of  a  contract  therefor.'^ 

Distinction  between  express  and  implied  contracts. 
There  is  a  distinction  between  an  express  and  an 
implied  contract  in  the  mode  of  substantiation.* 
An  express  contract  is  proved  by  evidence  of  an 
actual  agreement;  an  implied  contract  by  circum- 
stances and  the  general  course  of  pealing  between 
the  parties.'  But  there  are  cases  in  which  it  is  held 
that  an  express  contract  may  be  established  either 
by  direct  and  positive  evidence  or  by  circutnstan- 
tial  evidence  equivalent  to  that  which  is  direct  and 
positive.* 

Oral  or  written  evidence."  If  an  agreement,  valid 
without  writing,  rests  in  parol  it  may  of  course  be 
proved  by  oral  evidence.*  And  written  instruments 
may  be  evidence  of  an  oral  contract.^ 

Void  or  illegal  contract.    An  instrument  which  is 


void  on  its  face  is  not  admissibly  to  prove  the 
contract  of  which  it  was  intended  to  be  the  memo- 
rial;* but  an  instrument,  although  void,  may  be 
admissible  in  evidence,  in  an  action  on  a  valid 
contract,  as  a  written  admission  of  the  party  who 
signed  it."  A  party  may  show  that  he  acted  under 
a  void  or-  illegal  contract,  when  the  evidence  is 
offered  merely  for  the  purpose  of  showing  with 
what  intention  an  act  was  done,  such  intention 
being  material,  and  the  contract  being  otherwiiie 
immaterial.*" 

OontractB  by  correspondence.  A  contract  may  be 
proved  by  the  correspondence  of  the  parties,  pro- 
vided it  shows  that  a  definite  offer  was  made  on 
one  side  and  was  accepted  without  qualification  on 
the  other ,*'  and,  on  the  question  of  whether  there 
was  an  agreement  made  by  letters,  all  the  corre- 
spondence between  the  parties  on  that  subject  is 
admissible."  Where  a  letter  is  offered  as  evidence 
of  the  contract  and  not  as  the  entire  contract  it 
need  not  be  shown  to  be  the  entire  correspondence." 

Contract  made  by  agent.  Where  an  offer  is  com- 
municated by  agent  the  principal  is  not  confined 
to  the  evidence  of  the  agent.** 

Contracts  for  benefit  of  third  person.  One  seek- 
ing to  recover  on  a  contract  allied  to  have  been 


511,  40  KE  824;  Clerihew  v.  Standard 
K.  Signal  Co..  81  Misc.  760,  64  NTS 
1108. 

[a]  Bui*  applied..— On  the  ques- 
tion as  to  a  contract  for  the  sale  of 
land,  evidence  as  to  the  value  of 
other  land,  the  surplus  proceeds  of 
which  were  to  be  applied  on  the  pur- 
chase price  of  the  land  involved  in 
the  parol  contract,  was  admissible. 
Corbin  v.  Thompson,  12  Ind.  A.  511, 
40  NE  824. 

[b]  TaatlmoBT  of  a  wltaMs  pires- 
•Bt  at  til*  <"«**«■  f  of  a  ▼•clwl  ooii- 
tnot  as  to  Its  terms,  and  as  to  what 
was  said  by  the  parties  when  it  was 
made,  has  been  held  properly  ad- 
mitted. Llttlerl  v.  Freda,  241  Pa.  21, 
88  A  82 

tc]  knle  InappUoaUev— Declara- 
tions by  the  members  of  a  family 
that  the  property  of  the  family  was 
accumulated  by  them  and  held  in 
common  alike  did  not  tend  to  prove 
a  written  contract  claimed  by  plain- 
tiff, by  the  terms  of  which  the  father 
and  sons  each  were  to  receive  two 
parts  and  the  mother  and  daughters 
one  and  one-half  parts  of  the  prop- 
erty. Penrose  v.  Baker,  116  Ark.  606, 
171  SW  482. 

97.  Goldberger  v.  Goldman,  226 
Fed.  447,-141  CCA  277;  Mine  La  Motte 
Lead,  etc.,  Co.  v.  Consolidated 
Anthracite  Coal  Co.,  85  Ark.  123,  107 
SW  174;  Anderson  v.  Harper,  30 
Wash.  378,  70  P  965. 

[a]  EvUlmoe  held  Inadmissible. — 
Barger  v.  Brown,  161  Iowa  656,  143 
NW  496  (holding  that,  in  an  action 
on  a  contract  to  keep  and  support 
defendant's  minor  son,  evidence  that 
plaintiff  was  expecting  compensation 
therefor  was  immaterial  on  the  ques- 
tion of  whether  there  was  an  express 
promise  by  defendant  to  pay  for  such 
services);  Darling  v.  Bradstreet,  113 
Me.  136,  93  A  50  (sift  between 
parties,  unconnected  with  contract). 
See  also  Hydraulic  Engineering 
Works  V.  Williams,  195  111.  A.  439. 

as.  Nolan  v.  o'Sullivan.  148  111. 
A.  316;  Dayton  Lumber  Co.  v.  Stock- 
dale,  54  Tex.  Civ.  A.  611,  118  SW  805. 

99.  Cummlngs  v.  Weir,  37  Wash. 
42.  79  P  487. 

1.  Morris  v.  Fisk  Rubber  Co.,  150 
Ala.   ISO,  43  S  483. 

S.  Turney  v.  Wooley,  23  Oh.  Cir. 
Ct.  N.  S.  Ill  (where  It  is  said,  how- 
ever, that  the  only  difference  between 
an  express  and  an  Implied  contract 
is  in  the  mode  of  proof). 

Implied  ooatnuita  see  supra  |(  7-10. 


&  Duffey  V.  Duffey,  44  Pa.  399; 
Lynn  v.  Lynn.  29  Pa.  369;  Bash  v. 
Bash,  9  Pa.  260;  Hartman's  App.,  8 
Grant  (Pa.)  271;  Candor's  App.,  6 
Watts  A  3.  (Pa.)  613;  Marzetli  v. 
Williams,  If  B.  &  Ad.  415,  20  BCL 
541,  109  Reprint  842,  1  ERC  746. 

4.  Heffron  v.  Brown,  156  111.  322, 
40  NE  583-  Ridler  v.  Ridler,  93  Iowa 
347,  61  NW  994;  Wells  v.  Perkins,  43 
Wis.  160;  Tyler  v.  Burrington,  39 
Wis.  876. 

[a]  Services  performed  by  mnn- 
lier  of  family. — Thus  it  has  been 
held  that  an  express  contract  to  pay 
for  services  rendered  by  a  member 
of  a  family  mav  be  proved,  not  only 
by  direct  evidence  of  the  actual 
agreement  and  the  express  words 
used  by  the  parties  but  also  by  cir- 
cumstantial evidence.  Heffron  v. 
Brown,  155  111.  322.  40  NE  583;  Rid- 
ler v.  Ridler,  98  Iowa  347,  61  NW  994. 
See  Koenig  v.  Koenig,  140  Wis.  618, 
123  NW  130  (holding  that,  in  an 
action  by  a  son  against  his  sister  to 
recover  for  services  rendered  at  the 
sister's  request  in  supporting  their 
father,  on  the  theory  that  she  became 
obligated  to  the  father  to  support  him 
by  reason  of  his  having  agreed  to 
make  her  his  heir,  and  that  she  em- 
ployed plaintiff  to  aid  her  in  satis- 
fying her  obligation,  evidence  that 
the  sister  had  received,  or  had  been 
promised,  her  father's  property  as 
consideration  for  supporting  him,  be- 
fore she  requested  plaintiff  to  do  so, 
would  be  admissible  on  the  question 
of  whether  there  was  a  mutual  un- 
derstanding at  the  time  of  such  re- 
quest that  she  would  compensate 
plaintiff). 

5.  Admissibility  of  parol  ervtdenoe 
to  alter  or  vary  terms  of  ooatzaot 
see  Evidence  [17  Cyc  567]. 

e.  Woodstock  Iron  Co.  v.  Reed,  84 
Ala.  4  93.  4  S  369. 

[a]  When  a  wrlttea  contract  la 
smt  is  treated  la  the  pleading's  as 
resting  in  parol,  the  writing  is  not 
admissible,  and  hence  the  contract 
may  be  proved  by  parol.  Durflinger 
v.  Baker,  149  Ind.  375,  49  NE  276. 

[b]  Acta  of  parties. — Where  the 
Issue  Is  as  to  what  a  verbal  agree- 
ment IS,  the  acts  as  well  as  the  words 
of  the  parties  with  respect  to  the 
matter  of  the  agreement  at  the  time 
of  making  it  are  admissible  In  evi- 
dence and  should  be  considered  by  the 
jury.    Egan  v.  Faendel,  19  Minn.  231. 

7.  HcFarland  v.  Pryse,  15  KyL 
207;    Dolmer    v.    Sharpe,    (Man.)    IS 


WestLR  597.  See  also  Ballew  t. 
Ware,  16  Ga.  A.  149,  84  SB  697  (hold- 
ing that  the  fact  that  one  plaintiff 
stated  in  his  depositions  that  the 
contract  sued  on  was  dated  Septem- 
ber 11  did  not  require  that  such  con- 
tract, dated  September  8,  be  ex- 
cluded): Grand  Rapids  Chair  Co.  v. 
Lyon,  73  Mich.  4S8,  41  NW  497  (hold- 
ing that  an  unsigned  writing,  ad- 
mitted by  both  parties  to  contain  a 
correct  statement  of  an  oral  agree- 
ment entered  into  by  them,  although 
It  may  not  be  introduced  as  the  con- 
tract. Is  competent  evidence  of  what 
the  oral  agreement  was) ;  Stroock 
Plush  Co.  V.  Talcott,  160  App.  Dlv. 
343,  134  NTS  1062  (holding  a  letter 
admissible  to  corroborate  proof  of 
oral  acceptance). 

8.  Craig  v.  Andrewa  7  Iowa  17. 

9.  Iron  Mountain,  etc,  R.  (».  v. 
Stansell,  43  Ark.  276. 

10.  Harvey  v.  Stevens,  68  N.  H. 
338. 

11.  Crandell  t.  Classen.  26  App. 
(D.  C.)'  6;  Bellamy  v.  Debenham.  46 
Ch.  D.  481;  Oliver  v.  Hunting,  44  Ck. 
D.  205;  Warner  v.  WlUlngton,  3  . 
Drew.  523,  61  Reprint  1002.  See 
supra  t  114. 

13.  Bryant  v.  Lord,  19  Minn.  896. 
Se?  also  HoUister  Bros.  v.  Bluthen- 
thai,  9  Ga.  A.  176,  70  3E  970  (hold- 
ing that,  where  the  evidence  relied 
on  to  prove  the  contract  sued  on  con- 
sisted of  letters  between  the  parties, 
each  letter  being  a  link  In  the  chain 
which  constituted  the  complete  con- 
tract, it  was  error  to  exclude  as  evi- 
dence letters  which  related  to  the 
contract  illustrating  the  relationship 
of  the  parties  to  It  and  tending  to 
show  that  It  was  fully  consum- 
mated). 

13.  Trench  v.  Hardin  County  Can- 
ning Co.,  168  III.  1S6,  48  NE  64  [aS 
67   111.  A.   2691. 

14.  Oowder  v.  R^ed,  80  Ind.  1 
(holding  that  an  agent  may  be  made 
the  medium  of  transmitting  a  propo- 
sition from  a  party  to  a  contract 
with  his  principal,  and,  when  so 
made  the  medium,  he  has  authority 
to  communicate  the  message  to  his 
principal,  but  the  fact  that  an  agent 
carries  the  proposition  does  not  de- 
prive the  principal  of  the  right  to 
prove  or  contradict  the  proposition, 
nor  is  the  principal  connned  to  the 
testimony  of  the  agent  alone,  he  be- 
ing entitled  to  prove  such  proposi- 
tion by  any  other  competent  evi- 
dence). 


For  latar  oases,  developments  and  ehuagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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made  for  his  benefit  is  entitled  to  introduce  evi- 
dence showing*  that  his  claim  was  included  within 
the  intent  of  the  contract.^" 

A  oollataral  writing  which  involves  no  departure 
from  the  contract  sued  on,  but  which  supplements 
it,  is  admissible  in  evidence,  where  the  contract  in 
suit  manifestly  does  not  express  the  whole  agree- 
ment.^" A  written  instrument  which  is  part  of  a 
contract  entered  into,  and  which  was  delivered  to 
defendant  by  the  other  party  thereto  at  the  time 
the  contract  sued  on  was  executed,  is  admissible 
in  evidence." 

Oonditions  printed  on  the  back  of  a  paper  on 
which  a  contract  is  written,  and  referred  to  on  the 
face  of  the  paper,  are  admissible  in  evidence.^* 

[i  962]  0.  Beality  of  ConMnt— (1)  Mental  In- 
capacity' Where  a  contract  is  assailed'  on  the 
gronnd  that  one  of  the  parties  was  mentally  inca- 
pacitated to  make  it,  the  inquiry  for  the  jury  is 
as  to  his  mental  condition  at  the  very  time  of  enter- 
ing into  the  contract;  but  evidence  of  his  condition 
both  before  and  after  that  time,  within  reasonable 
Umits,  is  proper  for  the  consideration  of  the  jury, 
as  bearing  on  the  question  of  his  mental  condition 
at  the  time  of  making  the  contract,"  In  such  cases 
no  absolute  rule  limiting  the  inquiry  to  fixed 
periods,  to  be  applied  uniformly,  can  be  laid  down.** 

[i  963]  (2)  Fraud.  Fraud  may  be  shown  by 
the  positive  declarations  or  admissions  of  the 
person  charged  or  by  indirect  evidence,  such  as  the 
acts,  conduct,  and  other  circumstances,  attending 
the  transaction;*'  and  it  has  been  said  that  courts 
will  not  trouble  themselves  about  fine  distinctions 


in  the  admissibility  of  evidence  when  the  purpose  is 
to  unkennel  a  fraud.^  Evidence  of  fraud  must 
nevertheless  be  confined  to-  the  transaction  in  is- 
sue.^ Where  the  execution  of  a  contract  is  allied 
to  have  been  secured  through  misrepresentation  as 
to  its  contents,  a  party  is  properly  allowed  to  state 
whether  he  would  have  signed  it  if  he  had  known 
its  terms,  and  whether  he  relied  on  the  statement 
of  the  adverse  party  as  to  its  contents." 

[i  964]  (S)  Duress.  On  a  question  of  duress  it 
is  proper  to  show  the  circumstances  surrounding 
the  parties.^  So  evidence  of  what  took  place  at 
the  time  of  taking  a  married  woman's  acknowledg- 
ment is  admissible  to  prove  duress."  Where  a  mar- 
ried woman  sets  up  fear  of,  and  compulsion  by,  her 
husband  as  a  defense,  plaintiff  may  prove  her  vol- 
antaiy  acts  of  partial  performance  of  the  contract 
as  tending  to  rebut  the  evidence  of  duress.''  Under 
a  claim  of  duress  it  is  not  proper  to  permit  defend- 
ant' to  show  that  he  could  have  had  work  performed 
at  less  than  the  contract  price,  where  there  is  no 
evidence  tending  to  show  duress.** 

[i  965]  d.  EzBcation  of  Instnunent.  The  exe- 
cution of  a  written  instrument  by  a  person  may  be 
proved  by  positive  evidence,  such  as  the  testimony 
of  subscribing  witnesses  or  proof  of  his  hand- 
writing;** but  as  it  is  not  essential  that  he  should 
write  his  own  name  to  the  instrument  in  order  to 
make  it  his  contract,  if  facts  are  proved  amounting 
to  an  acknowledgment  on  his  part  that  it  was  his 
act,  the  jury  may  infer  that  it  was  executed  by  him 
or  by  his  authority."  Where  both  parties  have 
acted  on  and  recognieed  a  writing  as  their  contract 


IS.  Feldman  v.  McOulre,  34  Or. 
309.  SS  P  872  (holdlner  that,  where  a 
grantee  of  a  debtor's  land  agreed  to 
pay  bis  indebtedness,  as  per  schedule, 
in  consideration  of  the  conveyance, 
evidence  Is  admissible.  In  a  suit 
asalnst  the  grantee  by  a  creditor 
Wihose  name  was  not  in  the  schedule, 
that  tlie  conveyance  had  been  held 
valid  in  a  prior  proceeding  to  set 
it  aside;  that  the  schedule  contained 
fictitious  claims.  exceeding  the 
amount  due  plaintiff;  and  that  de- 
fendant had  paid  another  creditor 
whose  claim  was  also  excluded,  after 
suit  bad  been  brought  thereon);  Cox 
v.  Philadelphia  Pottery  Co.,  214  Pa. 
373,  63  A  749  (holding  that  where 
a  debtor  assigns  all  his  property  and 
business  to  a  corporation  under  an 
agreement  that  it  will  pay  all  his 
debts,  one  of  his  creditors  may  sue 
the  corporation  and  show  the  as- 
sumption of  the  debt  by  evidence  of 
payment  by  the  corporation  of  other 
debts  of  the  assignor,  and  that  it 
had  made  payments  on  account  of  the 
debt  sued  on  and  had  entered  it  on 
its  books  as  a  liability). 

M.  Liebke  v.  Hethudy,  18  Mo.  A. 
143;  Tttttle  v.  Hennegan,  4  Daly  92 
laff  54  N.  T.  «86f. 

17.  Sivell  T.  Hogan,  116  Oa.  667, 
42  SB  161. 

18.  Haddaway  v.  Post,  35  Mo.  A. 
278. 

1».  Ala. — ^Walker  v.  Clay,  21  Ala. 
797. 

Ark. — Clinton  v.  Bstes,  20  Ark.  216. 

Conn. — Grant  v,  Thompson,  4  Conn. 
203.  10  AmD  119. 

Ind. — ^Koile  v.  Bills,  16  Ind.  801. 

Iowa. — ^Ashcraft  v.  De  Armond,  44 
Iowa   229.  ,, 

MalBS. — Lascelles  v.  Clark,  204 
Mass.  862,  90  NB  875;  Lane  v.  Moore, 
151  Mass.  87,  28  NB  828,  21  AmSR 
430;  Wright  v.  Wright,  139  Mass.  177, 
29  NB  380;  Peaslee  v.  Robblns,  3 
Mete.   164. 

N.  C. — Berry  v.  Hall.  106  N.  C  164, 
10   SB  903. 

Pa. — Nonnemacher  v.  Nonnemacher, 
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169  Pa.  684,  28  A  489. 

Bng. — ^Beavan  v.  McDonnell,  10 
Bxch.   184,   166   Reprint   407. 

See  Insane  Persons  [22  Cyc  1117]. 

[a]  IMoxtoatioa  as  a  dafenaa. — 
On  the  question  as  to  one's  capacity 
to  contract,  by  reason  of  intoxication, 
his  condition  on  days  previous  to  the 
transaction  may  be  shown.  Cole  v. 
Bean,  1  Ariz.  377,  25  P  538.  See 
Drunkards  [14  Cyc  llOS}. 

[b]  mUtae  Inilimioe.*— When  pro- 
curement of  the  execution  of  a  note 
through  undue  influence  is  charged, 
it  is  important  to  ascertain  the  de- 
gree of  mental  impairment,  although 
the  evidence  is  insufficient  to  over- 
come the  presumption  of  competency. 
Bade  v.  Feay.  63  W.  Va.  166,  61  SB 
348 

ab.     Clinton  V.  Bstes,   20  Ark.  216. 

[a]  XUtiatratloB. — On  the  trial  of 
an  action  to  set  aside  a  deed  of  con- 
veyance of  real  estate  on  account  of 
the  insanity  of  the  grantor,  evidence 
tending  to  prove  his  sanity  or  in- 
sanity previous  to,  or  subsequent  to, 
the  execution  of  the  deed,  including 
the  record  of  a  subsequent  inquisi- 
tion by  which  he  was  found  to  be 
insane,  is  admissible  as  tending  to 
show  his'  mental  condition  at  the 
time  of  the  making  of  the  contract. 
Nichol  V.  Thomas,  53  Ind.  42. 

ai.  Thomas  v.  Qrise,  17  Del.  381, 
41  A  883. 

[a]  Wliere  logs  wave  to  be  sawefl 
iKO  Ininbar  by  plalatUf  and  paid  fox 
by  tb*  measoxeiuant  on  Oellvery  at 
tM  oars,  evidence  of  plaintlS's  meas- 
urement of  the  logs  In  the  woods  is 
admissible  as  tending  to  E^ow  fraud- 
ulent measurement  of  the  lumber  at 
the  cars  by  defendant.  Slgler  v. 
Beebe,  44  W.  Va.  687.  30  SE  16. 

[b]  Where  a  wztttea  lastnunaat 
la  attacked  for  fraud,  all  the  circum- 
stances leading  up  to  its  execution  as 
well  as  the  motives  of  the  maker 
may  be  shown.  Thompson  v.  Vaught, 
(Okl.)  160  P  625. 

aa.  Gilmer  v.  Hanks,  84  N.  C.  317; 
Brink  v.  Black,  77  N.  C.  69;  Robert- 


son V.   Reed,   47  Pa.  116. 

83.  McMulIen  v.  Heaney,  118  Minn. 
348,  129  NW  784;  Powell  v.  Batchelor, 
192  Mo.  A.  67,  179  SW  761;  McNelle 
V.  Crldland,  6  Pa.  Super.  428;  Ameri- 
can Cotton  Co.  V.  Collier,  80  Tex.  Civ. 
A.  106,  69  SW  1021.  See  also  Simp- 
son V.  Crane,  149  Mich.  862,  110  NW 
1081  (holding  that  where,  in  pursu- 
ance of  representations  of  plaintiffs' 
agent,  defendants  drew  up  a  contract 
and  submitted  it  to  plaintiffs,  but 
the  proposal  was  rejected  and  a  new 
contract  proposed  which  was  accept- 
ed and  which  was  not  based  on  Uke 
representations  of  the  agent,  evi- 
dence of  the  fraudulent  representa- 
tions of  the  agent  was  inadmissible). 
Compare  Crockett  v.  Anselln,  (Tex. 
Civ.  A.)  182  SW  99  (holding  evidence 
to  disprove  fraud  relevant). 

34. ,  Strauss  v,  Welsbach  Oas 
Lamp  Co.,  42  Misc.  184,  87  NTS  367. 

as.  Davis  v.  Van  Wie,  (Tex.  Civ. 
A.)   30  SW  492. 

a&  Davis  V.  Van  Wie,  (Tex.  Civ. 
A.)  30  SW  492. 

97.  Bd  wards  v.  Bowden,  108  N.  C. 
60.  9  SB  194. 

88.  Foley  V.  Comstock,  122  Mich. 
849.  81  NW  96. 

99.  Vroof  of  exectitlon  of  written 
taurtmmMit  genarally  see  Evidence 
[17  Cvc  4261. 

Vxoof  of  haadwxltlag  see  Bvidenoe 
[17  Cyc  488]. 

30.  Slgfrled  v.  Levan,  6  Serg.  &  R. 
(Pa.)  308,  9  AmD  427;  Hill  v.  Scales, 
7  Terg.  (Tenn.)  410;  Houston,  etc.. 
R.  Co.  v.  Chandler,  61  Tex.  416; 
Mapes  v.  Leal,  27  Tex.  345. 

[a]  Proof  of  the  coafaasioa  of  a 
party  slgalar  an  instrument  not  un- 
der seal  that  he  executed  it  is  suffi- 
cient without  calling  the  subscribing 
witnesses.  Hall  v.  Phelps,  2  Johns. 
(N.  Y.)  461. 

[b]  BatlflcatlOB  of  act  of  an 
ag»nt»— Where  an  agreement  was 
made  through  an  agent  of  one  of  the 
parties.  It  is  error  to  exclude  evi- 
dence that  it  was  submitted  to  the 
principal  and  ratified  by  him.    C^tpp 
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it  is  properly  admitted  in  evidence  on  proof  of  such 
faet.  As  the  plea  of  non  est  factum  relates  to  the 
time  of  pleading,  proof  of  an  acknowledgment  or 
ratification  at  any  time  ante  litem  motam  is  sufS- 
oient  to  establish  the  issue  raised  by  such  plea  in 
favor  of  plaintiff. °^  But  before  plaintiff  can  intro- 
duce evidence  of  a  ratification  of  the  allied  coa- 
traot  by  defendant,  he  must  show  a  compliance  with 
its  terms  on  his  own  part."  A  paper  which  has 
never  been  delivered  is  not  admissible  in  evidence 
to  prove  a  contract.^  When  the  makii^  of  an 
allied  contract  is  directly  put  in  issue,  all  the  sur- 
.  rounding  circumstances  which  may  be  considered 
part  of  the  res  gestte  are  admissible  in  evidence.'^ 
Where  evidence  as  to  the  existence  of  a  contract  is 
conflicting,  plaintiff  may  show  in  corroboration  that 
defendant  has,  either  in  person  or  by  his  agent, 
actually  performed  it  in  part.^  The  execution  of  a 
written  contract  cannot  be  proved  by  the  mere 
statement  of  an  attesting  witness  that  the  contract 
offered  in  evidence  was  the  contract,  without  proof 
of  the  signatures.'^  On  an  issue  as  to  whether 
defendant  executed  the  contract  in  controversy, 
■evidence  that  he  was  acting  for  another  party 
when  the  contract  was  made  was  irrelevant.*^ 

[%  966]  e.  Illegality.  Where  a  contract  is  as- 
sailed on  the  ground  that  it  is  illegal  and  void,  the 
defensis  may   be   and  generally  is  established   by 


evidence  aliunde,"  for  the  rule  which  forbids  the 
introduction  of  parol  evidence  to  contradict,  add  to, 
or  vary,  a  written  instsnunent  does  not  extepd  to 
evidence  offered  to  show  that  a  contract  was  made 
in  furtherance  of  objects  forbidden  bj*  statute,  by 
the  common  law,  or  by  the  general  policy  of  the 
law.^  It  is  competent  to  prove  that  a  written  con- 
tract was  executed  on  Sunday  and  is  therefore 
invalid,  although  it  purports  on  its  face  to  have 
been  executed  on  another  day.'*^  When  the  consid- 
eration for  a  contract  is  the  compounding  of  a 
felony,  the  contract  is  void,  and  evidence  tending 
to  show  that  no  crime  was  in  fact  committed  is  not 
'  admissible."  And  a  fortiori  statements  of  the 
prosecuting  attorney  in  regard  to  the  merits  of  the 
prosecution  are  not  admissible.** 

[%  967]  f.  Oonstmction— (1)  In  Q«iieraL  If 
a  written  contract  is  ambiguous  or  obscure  in  its 
terms,  so  that  the  contractual  intention  of  the  par- 
ties cannot  be  understood  from  a  mere  inspection 
of  the  instrument,  extrinsic  evidence  of  the  subject 
matter  of  the  contract,  of  the  relations  of  the 
parties  to  each  other,  and  of  the  facts  and  circum- 
stances surrounding  them  when  they  entered  into 
the  contract  may  be  received  to  enable  the  court  to 
make  a  proper  interpretation  of  the  instrument.** 
So  where  a  contract  granting  mining  privileges  is 
ambiguous,  one  party  may  testify  that  the  other 


field  v.  Johnson.  144  Pa.  61.  22  A 
974. 

31.  Richards  v.  Herald  Shoe  Co.. 
145  Ala.  657.  39  S  615  (holding:  that 
the  preliminary  proof  of  a  contract 
drawn  up  as  the  result  of  eorre- 
'spondence  wets  sufficient  to  render 
It  admissible  In  evidence). 

39.  Hill  V.  Scales.  7  Terr-  (Tenn.) 
410;  Houston,  etc.,  R.  Co.  v.  Chand- 
ler. 51  Tez.  416. 

83.  Wrought  Iron  Bridge  Co.  v. 
Oreene,  63  Iowa  662.  6  Nw  770. 

H,     Ruckman'8  App..  61  Pa.  2E1. 

as.  Expansion  Realty  Co.  v.  Oe- 
Ten.  185  Ho.  A.  440.  170  SW  928.  See 
also  Brown  v.  Tourtelotte,  24  Colo. 
804,  60  P  196  (holding  that  evidence 
that  an  alleged  maker  of  a  note  was 
not  present  at  the  time  and  place  It 
is  claimed  she  signed  It  is  relevant 
and  material  to  support  the  defense 
of  forgery). 

[a]  raots  not  part  of  rea  ffMt«^— 
The  auestlon  being  whether  the  con- 
tract was  in  fact  made  or  not,  evi- 
dence that  one  party  did  not  at  the 
time  have  the  property  agreed  to  be 
delivered,  or  that  one  of  the  defend- 
ants told  the  other,  his  partner,  not 
to  make  the  contract.  Is  inadmissible. 
Such  facts  are  no  part  of  the  res 
gestee.  Nash  v.  Hozle,  59  Wis.  384, 
18  NW  408. 

36.     Burns  v.  Peck.  17  Uo.  A.  680. 

87.  Alabama  Constr.  Co.  v.  Con- 
tinental Can,  etc,  Co.,  131  aa.,S65,  62 
SB  ItO. 

38.  Steen  v.  Swadley,  126  Ala.  616, 
18  S  620. 

[a]  WlMM  Ml  afmt  had  ao  an- 
thoilty  to  oseottte  a  oontraoit  for  his 
principal,  that  fact  Is  evidence  that 
a  contract  signed  by  him  as  manager 
was  Intended  only  as  his  personal 
obligation.  Oriften  v.  Union  Sav.. 
etc.,  Co.,  86  Wash.  605,  150  P  1128, 
AnnCaal917B  267. 

39.  Ala. — Robertson  v.  Robinson. 
66  Ala.  610.  39  AmR  17. 

Cal. — BufCendeau  v.  Brooks,  28  Cal. 
641. 

Oa. — Southern  Express  Co.  v.  Duf- 
fey,  48  Ga.  368. 

Iowa. — Rosenbaum  Bros.  v.  Levitt, 
109  Iowa  292,  80  NW  393. 

Kan.— St.  Louis  Wire-Mill  Co.  v. 
Consolidated  Barb-Wire  Co.,  46  Kan. 
773.  27  P  118. 

Ky. — ^Wilhlte  v.  Roberts.  4  Dana 
172. 


Mass. — Clark  v.  Pomeroy,  4  Allen 
634:  Allen  v.  Hawks,  13  Pick.  79. 

N.  T.— Plath  V.  Kline.  18  App.  Div. 
240.  45  NTS  961;  Nellis  v.  Clarke,  20 
Wend.  24  [ad  4  Hill  424].  See  also 
Maxfield  v.  Hcecker,  2  NTS  77  (com- 
pounding a  crime);  Dellsi  v.  Ficar- 
rotta,  76  Misc.  488,  135  NYS  663  (in- 
terference with  bidding  at  judicial 
sale). 

N.  C— Martin  v.  Amos,  <6  N.  C. 
201. 

Pa.— Kuhn  v.  Buhl,  261  Pa.  348,  96 
A  977,  984   [quot  Cyc]. 

S.  C. — Oroesbeck  v.  Marshall,  44 
S.  C.   638,   22   SB  743. 

W.  Va. — Winternltz  v.  Hyland,  8 
W.  Va.  461. 

Eng. — Pole  v.  Harrobin,  9  East  416 
note.  103  Reprint  632  note. 

[a]  Bvldeao*  InoIsvMit. — That  the 
postal  authorities  excluded  from  the 
malls  advertising  matter  relating  to 
a  plan  for  the  sale  of  pianos  by 
means  of  a  contest  has  no  bearing  on 
the  validity  of  a  contract  for  the 
sale  of  pianos  to  a  buyer  for  resale 
under  such  contest.  Baldwin  v. 
Moser,    (Iowa)    123   NW  989. 

4a    See  Evidence  (17  Cyc  660]. 

41.  Ames  v\  Quimby.  106  U.  S.  342, 
1  set  116,  27  L.  ed.  100.  See  Sun- 
day  [37   Cyc  572]. 

40.  Blgelow  V.  Woodward,  16 
Gray   (Mass.)   660.  77  AmD  389. 

43.  Blgelow  V.  Woodward.  16 
Gray  (Mass.)  660,  77  AmD  389: 
Smith  V.  Crego,  64  Hun  22,  7  NTS 
86. 

44.  U.  S. — Merriam  v.  U.  S.,  107 
U.  S.  437,  9  set  636,  27  L.  ed.  537; 
Brawley  v.  U.  S.,  96  U.  S.  168,  24 
L.  ed.  622;  Good  v.  Martin,  96  U.  S. 
90,  24  L.  ed.  341;  Barreda  v.  Silsbee, 
21  How.  146,  16  L.  ed.  86;  Mauran  v. 
Bullus.  16  Pet.  528,  10  L.  ed.  1056; 
D'Wolf  V.  Rabaud,  1  Pet.  476,  7  L. 
ed.  227;  Fuller  v.  Metropolitan  L. 
Ins.  Co.,  87  Fed.  163. 

Ala. — Dexter  v.  Ohlander.  89  Ala. 
269.  7  S  116;  Griel  v.  Lomax,  86  Ala. 
132.  6  S  326. 

Ark. — Haney  v.  Caldwell,  86  Arte, 
156;  Glanton  v.  Anthony,  16  Ark.  643; 
Scott  V.  Henry,  18  Ark.  112. 

Cal. — Lassing  v.  James,  107  Cal. 
348,  40  F  634;  Auzerals  V.  Naglee,  74 
Cal.  60,  16  P  371;  Pierce  v.  Robinson, 
13  Cal.  116. 
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told  him  that  he  wanted  a  lease,  when  he  presented 
the  instmment  for  exeeution."  It  may  be  shown 
that  the  language  in  a  contract  was  intended  by 
the  parties  to  have  a  technical  meaning  and  what 
that  meaning  was.**  In  case  extrinsic  evidence  is 
admissible  to  show  what  parties  regarded  as  a  rea- 
sonable time  for  performance  such  time  cannot  be 
shown  by  a  declaration  of  one  of  the  parties  as  to 
what  was  said  at  the  time  of  making  the  contract, 
where  snch  declaration  occurred  sometime  there- 
after.*' Where  one  of  the  parties  to  a  contract 
attempts  to  show  that  a  third  person  had  a'  par- 
ticular understanding  as  to  its  terms,  it  is  com- 
petent for  the  other  party  to  show  by  the  evidence 
of  such  third  person  that  he  did  not  have  such 
understanding.*^  The  court,  in  interpreting  an  in- 
strument in  a  foreign  language,  is  not  bound  by 
the  translation  of  a  party.** 

[%  968]  (2)  Practical  Oonxtmctioii  by  Partias. 
Where  the  contract  is  ambigfuous,  evidence  of  what 
the  parties  have  actually  done  in  the  partial 
performance  of  it  is  admissible  in  order  to  show 
their  practical  construction  of  it  and  to  enable  the 


court  to  determine  their  intention  at  the  time  of 
making  the  contract.*"  The  practical  eonstmctioB 
of  prior  similar  contracts  may  be  shown."  So  a 
letter  written  at  a  party's  direction  may  be  con- 
sidered to  determine  the  construction  placed  by 
him  on  the  contract,"  and  it  may  be  shown  that 
plaintiff  and  defendant  construed  the  contract  in 
the  same  way."*  Evidence  of  a  joint  demand  is 
admissible  as  tending  to  show  an  admission  of  a 
joint  interest  in  a  debt.°*  The  modification  of  a 
written  contract  as  to  the  funds  from  which  future 
payments  shall  be  derived  does  not  show  that  it 
was  not  the  intention  of  the  parties  that  previous 
payments  should  not  be  from  such  funds."' 

[$  969]  (3)  Where  InJstmment  Is  Not  Ambigu- 
ons.  Where  there  is  no  imperfection  or  ambiguity 
in  the  language  of  a  contract,  and  it  contains  no 
technical  'terms  of  art,  Science,  or  trade,  it  will  be 
considered  as  containing  the  entire  and  exact  mean- 
ing of  the  parties.  In  such  case  the  court  needs  the 
assistance  of  no  extrinsic  evidence  to  aid  in  the 
interpretation  of  the  instrument  and  none  will  be 
received.**    It  has  been  held  that  one  of  the  parties 
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cannot  be  asked  whether  a  partionlar  phrase  in  a 
oontraot  was  inserted  by  reason  of  any  suggestion 
made  by  him.*^ 

Oomrtmctioii  liy  third  person.  Where  the  parties 
to  the  contract  have  not  raised  any  question  as  to 
its  construction,  a  third  person  cannot  assert  that 
its  terms  are  ambiguous  and  introduce  extrinsic 
evidence  as  to  its  meaning.*^ 

[i  970]  (4)  Witness  Not  Permitted  to  Oonstrae 
Contract.  Under  no  circumstances  is  a  witness  to 
be  allowed  to  testify  to  his  understanding  of  the 
legal  effect  of  a  contract,  for  it  is  the  province  of 
the  court  alone  to  construe  and  interpret  con- 
tracts." Much  less  may  a  party  testify  to  his 
secret  intention  in  entering  into  a  contract,  for  it 
must  be  interpreted  as  expressing  the  intention 
of  both  parties.°° 

[i  971]    g.   Modiflcation.'^    The  rules  governing 


the  admissibility  of  evidenee  to  establish  a  modifi- 
cation of  a  contract  are  similar  to  those  relating 
to  the  establishment  of  facts  in  civil  actions  gen- 
erjtlly.^^  Where  the  original  contract  is  in  writing, 
parol  evidence  to  modify  it  mnst,  under  the  parol 
evidence  rule,  be  directed  to  the  establishing  of  a 
subsequent  agreement.**  Where  the  contract  has 
been  modified,  but  not  entirdy  superseded,  by  a 
subsequent  parol  agreement,  the  original  written 
contract  is  admissible  in  evidence  in  an  action  on 
the  contract  as  modified."*  Evidence  of  negotia- 
tions between  the  parties  for  a  modification  of  the 
contract  which  was  not  made  is  immateriaL"' 

[$  972]  h.  Bescission.  A  rescission  by  agree- 
ment may  be  established  by  circumstantial  evi- 
dence;" hence  it  is  competent  to  show  the  acts, 
declarations,  and  motives  of  the  parties,"  and  a 
proper  subject  of  inquiry  is  as  to  whether  it  was  to 
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W.  Va. — Martin  v.  Monongrahela  "R. 
Co.,  48  W.  Va,  542.  37  SE  663;  Cam- 
den v.  McCoy,  48  W.  Va.  377,  37  SE 
637;  McOulre  v.  Wright,  18  W.  Va. 
607;  Hurst  v.  Hurst,  7  W.  Va.  289. 

Wis. — Johnson  v.  Pugh.  110  Wis. 
167,  86  NW  641. 

Eng. — Mercantile  Bank  v.  Taylor, 
ri893]  A.  C.  317;  De  la  Warr  v.  Miles, 
17  Ch.  D.  636;  Cowllshaw  v.  Hardy, 
25  Beav.  169,  53  Reprint  601;  Ogilvle 
V.  Foljambe,  3  Merlv.  63,  36  Reprint 
21. 

Can. — Dufresne  v.  Fee,  36  Can.  S. 
C.  274,  26  CanLTOccNotes  6. 

Ont. — ^Toronto  Oeneral  Trusts 
Corp.  v.  Gordon,  34  Ont.  L.  101,  8 
OntWN  409  [allowing  app  33  Ont.  L. 
183.  7  OntWN  822];  Black  v.  Toronto 
Upholstering  (To.,  16  Ont.  642. 

"Evidence  of  'actual  intent  Is  not 
admissible  to  change  the  construc- 
tion of  written  instruments  if  other- 
wise plain,  for  the  reason  that  what 
a  court  must  look  for  is  not  what 
the  parties  had  in  their  minds,  but 
the  meaning  of  the  words  according 
to  the  general  usage  of  speech." 
Smith  V,  Ablngton  Sav.  Bank,  171 
Mass.  178.  184,  60  NE  646. 

ApplioalilUty  ot  mlmi  of  coBstnu^ 
tloA  gtaumil^  see  supra  {  481. 

57.  TTnlted  Engineering,  etc,  Co. 
V.  Broadnax.  136  Fed.  861,  69  CCA  177 


[aft  128  Fed.  649,  and  certiorari  den 
197  U.  8.  624,  24  SCt  800,  4^  L,.  ed. 
911]. 

68.  Palliser  v.  Erhardt,  63  App. 
Div.  617,  71  NYS  663. 

59.  Ala.— Powell  v.  SUte,  84  Ala. 
444,  4  S  719. 

Ga. — Green  v.  Akers,  66  Oa.  169. 

111.— Alton,  etc.  R.  Co.  v.  Noj-th- 
cott,  16  III.  49;  Bird  ▼,  Thanhouser, 
160  III.  A.  653. 

Ind. — Robinson  Mach.  Works  v. 
CSiandler,  56  Ind.  676. 

Iowa. — CenterylUe  Independent 

School  Dlst.  v.  Swearngin,  119  Iowa 
702,  94  NW  206, 

Mass. — Clabot  ▼,  Wlnsor,  1  Allen 
546. 

Mich. — Fosdlck  v.  Van  Arsdale,  74 
Mich.  802,  41  NW  931. 

N.  Y.— Newhall  v.  Appleton,  124  N. 
Y.  668,  26  NE  1107;  Arthur  v.  Rob- 
erts, 60  Barb.  680. 

N.  D. — Anderson  v.  First  Nat. 
Bank,  6  N.  D.  497,  72  NW  916. 

Pa. — Fox  y.  Foster,  4  P*.  119;  Dorr 
V.  Reynolds,   26  Fa.   Super.  139. 

Eng. — ^Klrkland  v.  Niabet,  3  MacQ. 
766. 

60.  Conn. — Bull  V.  Bull,  43  Ctenn. 
465. 

Kan. — Robinson  v.  Klndley,  36  Kan. 
167,  12  P  687. 

Mass.— Davis  Sewing  Mach.  Co.  v. 
Stone,  131  Mass.  384;  Taft  v.  Dickin- 
son, 6  Allen  663. 

N.  Y. — ^Rlckerson  v.  Hartford  F. 
Ins.  Co.,  149  N.  Y.  307,   43  NE  866. 

Wis. — Milwaukee  Carnival  Assoc 
V.  King,  etc,  Co.,  112  Wis^  647,  88 
NW  698. 

See  supra  {  488. 

61.  Statat*  of  f lauda  aa  affeotiag 
BMdUloatioa  of  ooBttaet  see  Frauds, 


Statute  of  [20  Cyc  287]. 
sa.     See  Evidence   tl6   Cyc   ! 
[a]     XUiiatTRtloaa<— (1)   Where  de- 


fendant pleaded  the  instrument 
claimed  by  it  to  constitute  the  con- 
tract in  hsec  verba,  it  was  entitled  to 
show  that  such  instrument,  with  the 
changes  Uierein,  constituted  the  con- 
tract, and  that  the  changes  were 
made  with  plaintiff's  assent,  after 
the  contract  relied  on  by  plaintiK 
had  been  made.  Divide  Canal,  etc, 
Co.  V.  Tenney,  67  Colo.  14.  139  P  1110. 
(2)  A  written  memorandum  of  one  of 
the  parties  to  a  written  contract  is 
not  admissible  to  show  that  It  had 
been  modified,  but  may  be  used  to 
show  that  such  a  modification  was 
not  considered  unreasonable.  Palmer 
V.  Fogg,  36  Me.  368,  58  AmD  708.  (3) 
Where  suit  was  brought  on  what  pur- 
ported to  be  a  Joint  contract  signed 
on  one  side  by  representatives  of  two 
railroad  companies,  evidence  was  ad- 
missible of  a  subsequent  understand- 
ing and  course  of  business  making 
the  obligation  separate,  instead  of 
joint.  Smith  v.  Detroit,  etc.,  R.  Co., 
66  Mich.  529,  23  NW  208.  (4)  Where 
plaintiff  claims  that  a  written  con- 
tract was  subsequently  modified, 
written   communications,    the   begin- 


ning of  negotiations  for  a  change  in 
the  contract,  were  admissible  in  evi- 
dence, although  they  did  not  amount 
to  a  rescission  of  the  original  con- 
tract. Strahl  V.  Western  Grocer  Co., 
5  Nebr.  (Unoff.)  482,  98  NW  1043. 
(6)  The  fact  that  a  corporation  au- 
thorized a  director  to  consent  to  a 
modification  of  a  contract  by  -another 
corporation  of  which  It  was  a  con- 
stituent may  be  shown.  Taylor  v. 
Citisens'  Ice  Co..  46  App.  Div.  491,  61 
NYS  213.  (6)  In  an  action  for  breach 
of  a  contract  to  furnish  a  vessel  to 
carry  grain,  the  exclusion  of  a  ques- 
tion to  one  of  plaintiffs  as  to  how 
they  could  have  known  when  to  have 
the  grain  ready  for  shipment  if  there 
had  been  no  nomination  of  a  particu- 
lar vessel  is  not  material  on  the 
question  whether  the  contract  had 
been  modified  so  as  to  require  de- 
fendants to  furnish  only  a  particular 
vessel.  Fumesa.  Withy  &  C!o.,  Ltd.  v. 
Randall,  124  Md.  101,  81  A  797;  Fur- 
ness.  Withy  &  Co.,  Ltd.  v.  Fahey,  124 
Md.  110,  91  A  800.  (7)  Where  letters 
have  been  properly  introduced  as 
part  of  the  correspondence  for  an- 
other purpose,  they  may  cdso  be  con- 
sidered as  showing  a  roodtflcatlon  of 
the  contract.  Lost  Lake  Lumber  Co. 
V.  Smith,  29  Wash.  713.  70  P  134.  (3) 
Evidence  that  a  party  could  afford 
to  make  the  modifications  alleged  is 
immaterial.  Cogglns  v.  Seattle,  16 
Wash.  489,  48  P  239. 

63.  See  Evidence  (IT  Clyc  734  et 
seq]. 

[a]  Xo  allow  oonatdMatloii.— In  an 
action  on  a  parol  contract  between 
the  parties  terminating  a  prior  writ- 
ten contract  between  plaintiff  and 
defendant's  predecessor  in  business 
whose  obligations  it  had  assumed, 
such  prior  contract  is  relevant  oa 
the  question  of  the  consideration  for 
the  subsequent  agreement  and  is  ad- 
missible against  Defendant,  although 
the  latter  was  not  a  party  thereto. 
Bradley  v.  Western  Casket,  etc.,  (Jo, 
185  111.  A.  376. 

64.  White  v.  Soto,  82  CaL  664,  23 
P  210;  Spangler  v.  Springer,  22  Pa. 
454. 

65.  Streeter  v.  Chicago  Sanitary 
Dlst.,   143  Fed.   476,  74  CCA  496. 

66.  See   supra    S    623. 

67.  Hanson  v.  Wittenberg,  206 
Mass.  319.  91  NE  383;  Trudeau  v. 
Poutre,  166  Mass.  81.  42  NE  SOS; 
Ward  V.  Cook,  158  Mich.  283,  122  NW 
785 ;  Smith  v.  Glover,  60  Minn.  58,  5! 
NW  210,  912. 

[a]  Coavaiaatioaa  aad  lattera  sab- 
sequent  to  an  alleged  rescission  of 
contract,  by  which  the  rescinding 
party  sought  further  to  explain  his 
statements  in  the  claimed  rescission, 
and  to  secure  completion  of  the  con- 
tract by  the  other  party,  are  mate- 
rial on  his  understanding  of  his 
statements  at  the  time  of  the  alleged 
rescission.  White  Pine  Luml>er  Co. 
V.  Manufacturers'  Lumber  0>„  191 
Mich.  390.  158  NW  124. 


For  latar  oaaaa,  dawlopimaBta  and  ohangvs  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nuuiber. 
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the  interest  of  a  party  to  assent  to  reseission ;"" 
so  also  the  after  condnet  of  the  parties  may  be 
sigfnificant." 

[$  973]  i.  Performaiice  or  Breach.  Where  per- 
formance or  nonperformance  of  a  contract  by 
plaintiff,  or  the  performance  or  nonperformance 
thereof  by  defendant,  is  properly  in  issue,  any  com- 
petent etidenee  tending  to  lihow  the  fact  is  admis- 
sible.^ So  plaintiff  is  entitled  to  establish  facts 
showing  his  ability  and  readiness  to  perform,^^  or 
where  he  sues  on  a  contract  which  he  has  not  fnlly 
performed,  he  may  prove  any  legal  excuse  for  non- 
es. Hanson  v.  Wittenberg,  205 
Uaas.  SIS,  91  NB  382;  Chonteau  t. 
Jupiter  Iron-Works,  84  Ho.  38S,  7 
SW  4S7:  Pine  t.  Rogers.  15  Mo.  S16. 
68.  De  Beaumont  v.  Webster,  tl 
Fed.  636,  26  CCA  4»4;  Seymouv  T. 
Detroit  Copper,  etc.,  RoUlnr  Milla, 
66  Mich.  117.  22  NW  817.  23  NW  186 
(holdlnr  that  it  Is  evidence  of  re- 
scission wbere  a  party  to  a  contract, 
within  a  reasonable  time  after  re- 
fusing iwrformanoe,  demands  a  set- 
tlement and  restoration  to  the  for- 
mer status,  and  the  parties  negotiate 
axscordingly). 

TO.  Thompson  v.  Richards,  14 
Mich.  172;  Curl  v.  Mann,  4  Mo.  272: 
Meredith  y.  Roman,  49  Mont.  204,  141 
P  643;  Casclatio  v.  Mason,  69  Or.  466, 
138  P  841;  Morse  v.  Odell,  (Or.)  89  P 
1S9.  See  Alaska  Fishermen's  Pack- 
ing Co.  V.  Chin  Quong,  202  Fed.  707, 
121  CCA  169  (holding  books  of  ac- 
count admissible). 

[a]  SyldeBoe  held  idmiasiW*  to 
show  breach  or  performance  of:  (1> 
Agreement  for  the  purchase  of  old 
building  material.  Buckley  y.  Frank- 
fort, 44  SW  139,  19  KyL  1667.  (2) 
Agreement  for  services.  Mackey  v. 
LAthrop  Co.,  (Conn.)  99  A  691.  (3) 
Agreement  to  bind  books.  Metropoli- 
tan Bindery,  Inc.  v.  Sohl,  144  NTS 
763.  (4)  Agreement  to  burn  brick. 
Luce  V.  Arkansas  Brick,  etc.,  Co.,  125 
Ark.  219.  188  SW  666.  (5)  Agreement 
to  file  a  bond  within  a  reasonable 
time.  Squltable  Mfg.  Co.  v.  Howard, 
148  Ala.  664,  41  S  628.  (6)  Agree- 
ment to  furnish  cars.  John  O'Brien 
Lumber   Co.   v.   Wilkinson,   123   Wis. 


272.  101  NW  10(0.  (7)  Agreement  to 
furnish  cartage.  Oulf,  etc.,  R.  Co.  v. 
Dennlson.  25  Tex.  Civ.  A.  127,  60  SW 
28.  (8)  Agreement  to  furnish  cattle 
to  plaintlfT  to  raise  on  stock  farm 
leased  from  dafendant.  Wltthauer  v. 
Wheeler,  172  Iowa  225,  160  NW  46. 
(9)  Agreement  to  furnish  counsel 
and  funds  in  defending  plaintiff  from 
charges  made  against  him  as  a  result 
of  detective  work.  Pickard  v.  Wil- 
liam J.  Bums  Detective  Agency, 
(Mo.  A.)  187  SW  614.  (10)  Agree- 
ment to  furnish  logs  for  a  mill. 
Prestwood  v.  Eldridge,  119  Ala.  72.  24 
S  7.29.  (11)  Agreement  to  furnish 
models  specified  on  plans.  Buehler  r. 
Johnson,  147  NTS  867.  (12)  Agree- 
ment io  furnish  plaintiff  a  belt  line 
railroad  connection.  South  Memphis 
Land  Oo.  y.  McLean  Hardwood  Lum- 
ber Co.,  210  Fed.  257.  127  CCA  75. 
(13)  Agreement  to  furnish  support. 
Wright  v.  Wright.  114  Iowa  748.  87 
NW  709,  56  LRA  261;  Soderlund  y. 
Helnuui.  215  Mass.  542.  102  NB  899; 
Morris  y.  Donovan,  159  Mo.  A.  401, 
141  SW  428.  (14)  Agreement  to  lay 
pipe  and  tile  within  the  time  pre- 
scribed. Cope  y.  Bangor,  etc.  Tract. 
Co.,  S»  Pa.  Super.  134.  (16)  Agree- 
ment to  pack  a  certain  amount  of 
salmon  each  day.  Lee  Hong  v. 
Schdenwald,  86  Wash.  326,  150  P  436. 
(16)  Agreement  tb  pay  for  a  surgical 
operation  and  hospital  care.  Sea- 
brook  y.  Orto,  70  Ark.  603,  68  SW 
677.  (17)  Agreement  to  pay  over 
money  collected  on  note.  Lurty  v. 
Lurty,  107  Va.  466.  69  SB  406.  (18) 
Agreement  to  pay  proceeds  of  loan  In 
cash.  Ooets  y.  Rugby  Merchants' 
Bank.  23  N.  D.  648.  138  NW  10.  (19) 
Agreement  to  refrain  from  practic- 
ing medicine  or  pharmacy.  Brown  v, 
Edsall,    23    S.    D.  -610,    122   NW   668. 


(20)  Agreement  to  saw  logs  into 
lumber.  Slgler  v,  Beebe,  44  W.  Va. 
587,  30  BE  76,  (21)  Agreement  to 
take  a  branch  agency  for  the  sale  of 
producta  Ward  v.  Cook,  168  Mich. 
383,  122  NW  786.  (22)  Agreement  to 
teach  plaintiff  how  to  cure  disease 
by  christian  science.  Meyer  y.  Knott, 
137  Mich.  714,  100  NW  907.  (23)  Ad- 
vertising agreement.  Bluthenthal  v. 
May  Adv.  Co.,  127  Md.  277,  96  A  434; 
Hellinger  y.  Marshall,  92  App.  Div. 
607,  86  NTS  1061,  (24)  Exclusive 
agency  agreement.  Orout  v.  Moulton, 
79  Vt.  122,  64  A  463.  (25)  Option 
agreement  for  a  lease.  Eastman  v. 
Dunn,  34  R.  I.  416,  88  A  1067.  (26) 
Printing  agreement.  Browne  v.  John 
P.  Sharkey  Co.,  68  Or  480,  116  P  156. 
(27)  Subcontract  for  the  construction 
of  a  ditch,  requiring  contractor  to 
do  the  work  to  the  satisfaction  of 
the  ditch  company's  engineer.  Mere- 
dith V.  Roman,  49  Mont.  204,  141  P 
643 

[b]  arldance  lieU  iaadmlsand*  to 
rhow  breach  or  performance  of:  (1) 
Agreement  for  services.  Toung  v. 
Watson,  (Tex.  Civ.  A.)  140  SW  840. 
(2)  Agreement  to  build  a  machine. 
Abele  v.  Falk,  28  App.  DIv.  191,  50 
NTS  878;  Praser  v.  Crane,  20  Utah 
65,  54  P  983.  (3)  Agreement  to  fur- 
nl.sh  arc  electric  lights.  A.  J.  Ander- 
son Electric  Co.  V.  Cleburne  Water, 
etc,  Co.,  (Tex.  Civ.  A.)  44  SW  929. 
(4)  Agreement  to  furnish  crude  oil 
sufficient  to  keep  plaintiff's  refinery 
going  at  full  capacity.  National  Oil 
,Keflrting,  etc.,  Co.  v.  Producers'  Re- 
fining  Co.,    169   Cal.   740,   147   P   968. 

(6)  Agreement  to  furnish  a  set  of 
plans  and  working  specifications. 
Gantt  V.  Cox,  etc.,  Co.,  199  Pa.  208, 
48  A  992.  (6)  Agreement  to  install 
apparatus  or  machinery.  Fairbanks  v. 
Zimmerman,  30  Cal.  A.  81,  167  P  609. 

(7)  Agreement  to  plant  tree%  Gar- 
den City  v.  Heller,  61  Kan.  ^67,  60 
P  1060.  (8)  Agreement  to  reimburse 
for  payments  made  to  a  subcon- 
tractor. ,  S.  R.  H.  Robinson,  etc.. 
Contracting  Co.  v.  Twin  City  Bank, 
103  Ark.  219,  149  SW  623.  (9) 
Agreement  to  repair  a  locomotive. 
Marx  v.  Kllby  Locomotive,  etc.. 
Works,  162  Ala.  295,  50  S  136,  136 
AmSR  24.  (10)  Agreement  to  sell 
teaming  outfit.  Smith  v.  Carter,  136 
Mo.  A.  629,  118  SW  627.  (11)  Or- 
chard planting  agreement.  Sledge  y. 
Arcadia  Orchards  Co.,  77  Wash.  477, 
137   P  1051. 

IcI  Vniiald  not*. — In  an  action 
for  breach  of  a  contract  to  pay  a 
note  for  Which  plaintiff  was  liable, 
the  unpaid  note  is  admissible  in  evi- 
dence. Stokes  V.  Rdbertson,  143  Qa. 
721,  85  SE  895;  Ooets  v.  Rugby  Mer- 
chants' Bank,  23  N.  D.  648,  138  NW 
10. 

[dl     The  diffsrsnce  In  the  results 

Srodnosd  Iqr  a  model  and  Its  Imlts- 
lon  is  admissible  in  corroboration 
of  the  testimony  of  a  witness  that 
there  is  a  difference  in  their  con- 
struction. Tilton  V.  Miller,  66  Pa. 
388,  6  AmR  373. 

[e]  Wlisre  the  lans  Is  wliathsr 
tna  oontraet  was  parfozmad  witUa  a 
reoBonsbls  time,  evidence  of  the  con- 
dition of  the  market  for  materials 
used  at  the  time  Is  admissible  as 
tending  to  show  what  was  a  reason- 
able time.  Moore  v.  H.  Gaus,  etc, 
Mfg.  Co.,  113  Mo.  98,  20  SW  975. 

71.  U.  S.— Kent  v.  Addicka.  126 
Fed.  112,  60  (X:A  660  [certiorari  den 


performance,  if  he  has  so  framed  his  pleadings -ae 
to  let  in  such  evidence,"  or  he  may  show  a  waiver." 
But  evidence  offered  in  excuse  for  nonperformance 
which  doe^  not  tend  to  establish  a  legal  excuse 
is  properly  excluded,"  Where  the  defense  is  that 
plaintiff  did  not  complete  the  work  as  agreed  on, 
defendant  may  introduce  evidence  of  the  amount 
necessarily  expended  in  getting  the  work  completed) 
because  it  tends  to  prove  the  defense  and  also  the 
extent  of  the  damage  occasioned  by  the  nonper- 
formance." And  where  defendant  has  objected  to 
the  sufficiency  of  work  performed  by  plaintiff,  it  is 

192  U.   S.   607,   24  SCt  861.  48  L.  ed. 


5861. 

III.— Rogers  y.  Bart,  106  IIL  A. 
393 

Mo. — lAbeaume  v.  HIII,  1  Mo.  43. 

N.  T. — Co-operatlye  Outfitting  On. 
v..  Gertner,  lis  NTS  226;  Alphoiu 
Custodis  Chimney  Constr.  Co.  v. 
Broaker,   110   NTS  926. 

N.  C. — Ives  y.  Atlantic,  etc.,  B.  (30., 
142  N.  C.  131,  65  SE  74,  LIS  AmSR 
732,  9  AnnCas  188. 

[a]  VsoAer  of  perf«ninaiioe«-On 
an  issue  of  the  sumdency  of.  a  ten- 
der of  performance,  evidence  that 
aside  from  the  tender  made  the  pai;ty 
was  in  a  position  to  perform  the  con- 
tract is  not  admissible.  Hawley  v. 
Mason,  9  Dana  (Ky.)  32,  33  AmD 
622. 

[b]  Am  dlaoradlttac  plalntUTa  tes> 
ttaumy  that  he  was  nnancially  ablq, 
and  as  affirmative  evidence  tending 
to  establish  the  defense  that  he  wa's 
not  able  to  perform  his  contract  with 
defendant,  after  plaintllTs  partner 
attempted  to  cancel  it,  and  abandOT^ 
and  refused  to  assist  In  performing 
It,  evidence  that  at  the  time  he  waa 
indebted  to  defendant  In  a  large  sum 
and  attempted  to  borrow  a  small 
amount  from  It  for  expenses  of  sick- 
ness and  household  is  competent. 
W.  D.  Reeves  Lumber  Co.  v.  Davis, 
124  Ark.  143,  187  SW  171. 

79,  Mich. — Barton  v.  Gray,  S7 
Mich.  622,  24  NW  638. 

Mo. — ^Patterson  v.  Judd,  27  Mo. 
663. 

N.  M. — Texas,  etc.,  R.  Co.  v.  Sax- 
ton,  7  N.  M.  302,  34  P  632. 

N.  T. — Raven  v.  Smith,  87  Hun  IMK 
33  NTS  972. 

Oh. — Kneipper  v.  Richards,  26  Ob, 
Cir.  Ct.   246. 

Vt. — ^Vlles  V.  Barre,  etc..  Tract., 
etc.,  Co.,  79  Vt.  811,  86  A  104.  See 
also  Boville  v.  Dalton  Paper  MiUss 
86  Vt.  306,  86  A  628  (holding  thati  in 
view  of  defendant's  evidence  that 
plaJntlfTs  failure  to  perform  his  ooii- 
tract  was  not  due  to  defendant's  d«» 
fault,  but  to  plaintiff's  neglecting  his 
Contract    and    working    fgr    anothet;, 

Elalntiff  could  testify  that  he  was 
elping  such  other  to  get  out  of  his 
way  so  that  he  could  do  his  work  for 
defendant). 

[a]  VerfomiaBoe  Intarmpted  Hr 
OefeMaat^— (1)  In  an  action  on  a 
contract  which  plaintiff  has  not  bee'n 
permitted  to  complete,  evidence  la 
admissible  to  show  that  he  per- 
formed in  a  proper  manner  as  lar 
as  he  went.  Americus  v.  Alexander, 
64  Oa.  447.  (2)  Where  plaintiff 
claims  that  his  performance  'was 
prevented  by  certain  correspondehce 
with  defendant's  agent,  It  is  proper 
to  submit  the  oorrespondence  to  tHe 
jury.  Chapman  v.  Kansas  City,  etc^ 
R.  Co.,  146  Mo.  481,  4«  SW  646. 

73.  lowa-Mlnnesota  Land  Co.  v. 
Conner,  186  Iowa  674.  112  NW'  820; 
Kendrick  v.  Warren  Bros.  Co.,  110 
Md.  47,  72  A  461. 

[a]  Thiis,  where  work  Is  not  com- 
pleted within  the  time  specified,  it  tis 
competent  to  show  that  when  done 
It  was  accepted  and  Its  benefits  en- 
Joyed  by  the  other  party.  Kenrick 
V.  Warren  Bros.  Co.,  110  Md.  47,  72  A 
461. 

74.  Dexter  Sulphite  Pulp,  etc.,  Co. 
V.  McDonald.  108  Md.  381.  63  A  958: 
Mott  V.  Penoyar.  153  Mich.  27S;'  lljf 
NW  1110.  ,        . 

75.  cnark    v.    Russell.    110    Maes. 
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fiompetent  for  plaintiff  to  prove  any  fact  bearing 
on  the  good  faith  of  defendant's  objection  J*  De- 
fendant is  entitled  to  introdace  evidence  of  faets 
tending  to  show  that  his  performance  was  pre- 
vented by  plaintiff;"  but  facts  not  having  this 
tendency  are  inadmissible  for  that  purpose." 

[\  974]  j.  Damages  and  Amount  of  Beooveiy. 
Plaintiff's  ease  includes  not  only  the  making  and 
breach  of  the  agreement  declared  on,  but  the  amount 


of  damages,  if  any,  to  which  plaintiff  is  entitled, 
and  evidence  tending  to  ascertain  such  smoont  is 
pertinent  to  the  issue,'*  but  evidence  having  no 
such  tendency  is  inadmissible.*" 

[$975]  k.  Valae  of  ServloM  «r  8iibj«ct  Mattar. 
As  a  general  rule  in  an  action  on  an  express  con- 
tract evidence  as  to  the  value  of  the  subject  mat- 
ter," or  of  the  service  to  be  rendered  under  the 
contract**  is  inadmissible,  unless  it  is  introduced  for 


IBS;  Moulton  v.  McOwen,  103  Mass. 
W7;  Walker  v.  Orange,  16  Gray 
CUaBa.)  1>3;  Dlzon-Woods  Co.  v. 
PhllUps  Glass  Co..  169  Pa.  167.  32  A 
tn.  8oe  Nock  v.  Lloyd,  32  R.  I.  313, 
79  A,  832  (holding  that  In  an  action 
for  overh&uUnK  and  repairing  a  boat, 
a  bill  for  repairs  made  by  a  third 
pei%on  because  of  defects  in  the 
wbt-k  done  by  plaintiff  is  Inadmissl- 
hlo,  in  the  aosence  of  evidence  that 
tlie  defects  complained  of  made  it 
necessary  to  employ  the  third  person 
U'tnake  repairs  at  the  expense  dis- 
cloaed'  by '  the  bill  therefor). 

76.     Hoore  v.   H.   Gaus,  etc.,   Mfg. 
Co..   113  Ho.  98,   20  8W  »76. 

•  Tf.  ■  Ferber  v.  Cona,  89  N.  J.  L. 
18B.  97A  720. 

'■  [a]  Satu  In  a  suit  for  failure  to 
perform  a  contract  to  erect  a  garage 
of  speelfled  dimensions,  the  exclusion 
6f  testimony  that  plalntifl  prevented 
perfoi^ance  by  requiring  a  garage 
esseiitlally  dlllerent  from  the  re- 
autreraents  of  contract  -was  error. 
Ferber  t.  Cona,  89  N.  J.  L.  13S,  97 
A«20. 

'  n.  Leaksvllle-Spray  Inst  v.  Me- 
bane,  16S  N.  C.  644.  81  SB  1020. 
'  fa]  Thiia  in  an  action  on  an  obli- 
kauon  in  favor  of  a  school,  where 
oefendatit  pleaded  that  he  was  not 
obliged  to  pay  if  he  used  his  best 
Wo)rts  to  establish  another  school  at 
that  locality  which  would  purchase 
the  property  of  the  first,  evidence 
Oiat  a  trustee  of  the  first  prevented 
the  establishment  of  the  second  by 
placing  an  exorbitant  price  on  prop- 
erty owned  by  blm  which  was  nec- 
dMary  for  its  grounds  Is  inadmissi- 
ble. LieaksviUe-Spray  Inst.  v.  Me- 
balM,   166  ~N.  C.   644,  81   SB  lOZO. 

n.    U.  8. — ^victor  O.  Bloede  Co.  v. 
i'OB.  Bancroft  etc.,  Co.,  98  Fed.   176. 

D.  C — ^Helphenstlne  v.  Downey,  7 
App.  143. 

Ind.— Roder  v.  Nlles,   (A.)   Ill  NB 
340. 

'  Mass. — Soderlund  v.  Helman.  216 
Mass.  642.  102  NE  899. 

•  Mich. — ^Hemmlnger  v.  Western  As- 
mr.  Co.,  96  Mich.  356,  64  NW  949: 
Qrataam  ▼.  Myers,  67  Mich.  277,  34 
NW  710  (Job  prinUng). 

^  MO/— Stuckes  V.  National  Candy 
Co-   168  Mo.  A.  842,  138  SW  3S2. 

•  Pa. — ^Press  Pub.  Co.  v.  Reading 
News  Agency,  44  Pa.  Super.  428. 

■  Tex.' — ^Ackermann  v.  Ackermann 
Schuatzen   Veretn    (Civ.    A.)    89    SW 

/  B.  C!. — ^Be&tty  V.  Bauer,  18  B.  C. 
161/18  DomLR  867,  24  WklyLR  830; 
Western  Fdy.  Co.  V.  Edmonton  In- 
terurban  R.  Co.,  19  DomLR  661. 
'  [a]  niiistnrtioiia.— (1)  In  an  ac- 
tion for  breach  of  an  agreement  to 
nimiah  plaintiff  with  board  and  food 
(or  the  rest  of  her  life,  evidence  as 
to  the  fair  market  price  per  week  of 
a  woman's  board  was  competent  on 
the  question  of  damages.  Soderlund 
Y.  H«lman,  215  Mass.  642.  102  NB 
899.  (2)  In  an  action  for  the  breach 
of  A'  contract  not  to  engage  in  a  sim- 
ilar business  within  a  certain  terri- 
tory, testimony  offered  by  plaintiff 
that  the  vendor  at  the  time  of  the 
sale  estimated  his  stock  in  trade  to 
be  worth  eight  thousand  dollars, 
while  the  purchase  price  was  four- 
teen thousand  dollars,  is  admissible 
for  the  purpose  of  showing  the  value 
of  the  patronage  and  good  will  of 
(he  business.  Helphenstine  v.  Dow- 
ney, 7  App.  (D.  C.)  343.  (3)  In  an 
action  on  defendant's  promise  to  pay 
for  plaintiff's  logs  wTilch  he  has  con- 


verted on  tbeir  way  down  a  river 
to  plaintltTs  mill,  evidence  is  admis- 
sible of  their  market  price  at  the 
mill,  and  of  the  cost  of  the  trans- 
portation of  such  logs  down  the 
river  to  the  mill  from  the  place  of 
the  con-version.  Saunders  v.  Clark, 
106  Mass.  331.  (4)  In  an  action  for 
breach  of  contract  to  maintain  a 
newspaper  route,  evidence  of  what 
plaintiff  earned  therefrom  with  ap- 
proximate uniformity  and  the  sums 
actually  paid  therefor  were  admissi- 
ble on  the  question  of  damages. 
Otten  v.  Spreckels,  24  Cal.  A.  251. 
141  P  224.  (5)  In  defense  of  an  al- 
leged excessive  charge  for  machine 
shop  work  done  for  which  the  order- 
ing party  was  to  pay  all  reasonable 
time  ezpenses  as  for  job  work,  he 
may  adduce  evidence  of  what  others 
In  the  same-line  of  business  as  plain- 
tiff would  charge  for  similar  work 
and  the  time  it  would  take  to  do  the 
work.  Western  Fdy.  Co.  v.  Edmon- 
ton Interurban  R.  Co.,  19  DomLR 
661. 

[b]  ^aa  of  pioflts  firom  fallnr* 
to  lease  lioteU    In  order  to  determine 

?lalntlff's  damages  in  an  aotlon  for 
he  breach  of  an  agreement  to  build 
a  hotel  and  lease  it  to  him,  evidence 
Is  admissible   to   show   the   probable 

Rroflts  from  the  business  had  the 
otel  been  built,  not  for  the  purpose 
of  recovering  such  profits  which  are 
too  remote  and  speculative,  but  for 
the  purpose  of  showing  the  value  of 
the  term  of  plaintiff's  lease.  Beatty 
v.  Bauer,  IS  DomLR  857.  18  B.  C. 
161,   24  We8tLR.830. 

Bvldeaoa  of  damages  gansrally  see 
Damages    [13   Cyc   193]. 

80.  Cal. — Horton  v.  RemlUard 
Brick  Co..  170  Cal.  384,  149  P  813: 
National  Oil  Refining,  etc.,  Co.  v. 
Producers'  Refining  Co.,  169  Cal.  740, 
147  P  963. 

Iowa. — Brown  v.  MostollQr,  167 
Iowa  568,  149  NW  908. 

N.  H. — Boston  Outfitting  Co.  v. 
People,. etc.,  Co..  73  N.  H.  506,  63  A 
229.       * 

Pa. — Selbert  v.  Householder,  8  Pa. 
Cas.  676,  10  A  784. 

Tex. — Mullinax  v.  Pyron,  68  Tex. 
Civ.  A.  268.  123  SW  1139. 

[a]  XUnatratlOBS. — (l)  In  an  ac- 
tion to  recover  a  certain  share  of  the 
net  profits  of  defendant  company  for 
the  year  1907.  evidence  as  to  the  sell- 
ing price  of  Its  products  in  1908  was 
Immaterial.  Horton  ▼.  RemlUard 
Brick  Co.,  170  Cal.  384,  149  P  813. 
(2)  In  an  action  for  breach  of  con- 
tract to  lay  a  tile  drain,  evidence  of 
the  price  the  land  was*  sold  for  some 
time  after  the  breach  was  inadmissi- 
ble. Brown  v.  Hosteller,  167  Iowa 
668,  149  NW  908.  (Z)  In  an  action 
against  a  newspaper  for  breach  of  a 
contract  for  the  insertion  of  adver- 
tising rate  cards  not  showing  rates 
for  such  a  contract  as  the  one  in 
question  were  Inadmissible.  Boston 
Outfitting  Co.  v.  People,  etc.,  Co.,  73 
N.  H.  506,  63  A  229.  (4)  In  an  ele- 
vator company's  action  against  a 
railroad  company  for  "reasonable 
compensation"  for  services  under  a 
contract  for  loading  and  unloading 
cars,  evidence  of  profits  of  plaintiff 
was  immaterial.  Keystone  E.I.,  etc., 
Co.  V.  Pennsylvania  R.  Co.,  246  Pa. 
336.  92  A  340. 

[b]  nalatlff's  nottVM. — In  an  ac- 
tion for  damages  for  breach  of  a 
contract  to  furnish  crude  oil  suflS- 
clent  to  keep  plaintiff's  refinery  going 
at  full  capacity,  evidence  that  plain- 


tiff's manager  waa  having  trouble 
with  his  stockholders  and  bad  prom- 
ised them  a  larjre  dividend,  aod  that 
he  had  obtained  a  newspaper  write- 
up  to  soothe  the  stockbolders.  as 
tending  to  show  that  plaintllTs  mo- 
tive was  not  to  recover  damages  ac- 
tually sustained,  but  to  impress  its 
stockholders  that  It  had  claims 
against  defendant,  was  inadmissible. 
National  Oil  Refining,  etc,  Co.  v. 
Producers'  Refining  Co.,  160  Cat  749. 
743,  147  P  968  (where  the  court  said: 
"If  in  cases  such  as  this  tlie  motive, 
separated  from  these  elemeiits,  is  the 
subject  of  evidence,   civil   trials  be- 

g inning  now  will  end  wltb  eternity. 
7  this  we  mean  motive  apart  from 
those  admissible  inquiries  prosecuted 
within  reasonable  bounds,  which  may 
be  regarded  as  InTOlving  motive — the 
Inquiries  as  to  relationship,  interest 
bias,  and  prejudice.  A  man  may 
have  a  right  to  foreclose  a  mortgage 
against  A  and  refuse  to  do  so  oat 
of  friendship.  He  may  have  the  same 
cause  of  action  against  B  and  insist 
upon  prosecuting  it  because  of  his 
dislike  for  B.  In  the  latter,  case  his 
motive  does  not  affect  his  right  of 
action  nor  the  measure  of  his  re- 
covery, and  It  Is  not  therefore,  a 
proper  subject-matter  of  inquiry. 
The  cases  In  which  motive,  apart 
from  Its  establishment  by  interest 
relationship,  bias  or  prejudice,  and 
aside  from  criminal  cases,  becomes 
a  proper  subject-matter  of  inquiry, 
are  ones  where  It  is  held  that  mal- 
ice or  a  malicious  motive  may. make 
an  otherwise  lawful  act  unlawful 
and  actionable"). 

81.  Ark.— Olbney  v.  Turner,  62 
Ark.  117.  12  SW  201. 

Cal.— Pettlbone  v.  Lake  View 
Town  Co..  134  Cal.  227,  66  P  218: 
Frend  v.  McCarthy.  126  Cal.  608.  58 
P  164:  Whltton  v.  Sullivan,  96  Cal 
480,  31  P  1115. 

I  D.  C. — Lansburgh  v.  WImsatt  T 
App.  271. 

m— Byrne  v.  Byrne.  47  HI.  6»7: 
Brigham  v.  Hawley,  17  III.  88. 

Iowa. — ^Iowa-Minnesota  Land  Co.  v. 
Conner,  138  Iowa  874.  112  NW^  820. 

Ky. — Albin  v.  Gheens.MOl  SW  J9J. 

31  KyL  4;  Hart  v.  Coram,  8  Bibb  26. 
Mass. — Craig  v.  French.   181  Masa 

282.  63  NE  893:  Taft  v.  Church.  163 
Mass.  627.  39  NE  283;  Knowlton  T. 
Sewall.  10  Allen  34. 

Mlch.^.Campau  t.  Moran.  81  Mich. 
280. 

N.  T. — Carpenter  v.  Taylor.  164  N. 
T.  171,  68  NB  68;  Van  Orden  v.  Pox. 

32  App.   Div.   173,   62   NTS  863. 

S.  D. — Doyle  v.  Edwards,  16  S.  D. 
648,  91  NW  322;  Dlstad  v.  Shanklin. 
16   S.  D.   607.  90  NW  151. 

Tex. — Lohner  v.  Wilcox,  (Civ.  A) 
43  SW  27 

8S.  111.^— CarllnvlAe  v.  Laager.  129 
111.  A.  647;  WlUon  v.  WUson.  126  IIL 
A.  386. 

Iowa. — Sullivan  v.  Herrlck.  161 
Iowa   148,    140    NW   369. 

Mass. — Craig  v.  French,  181  Masa 
282,  63  NE   893. 

N.  T. — Carpenter  v.  Taylor.  114  N. 
T.  171.  68  NE  63  (rev  28  App.  Div. 
622  mem.  61  NTS  1139  mem]:  Sny- 
der V.  Wright  4  E.  D.. Smith  367. 

Pa. — Seibert  v.  Householder.  8  Fa. 
Can.   B76.  10  A  784. 

Tex. — Lohner  v.  Wilcox,  (Civ.  A) 
43  SW  27. 

[a]  XUttstraiiOBS. — (1)  The  action 
being  for  the  contract  price  of  pick- 
ing cotton,  evidence  of  the  reasonable 
and  customary  price  of  picking  wai 


JTor  later  cases,  asvalopmsnts  and  ehaxigss  In  the  law  sea  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  purpose  of  showing  the  likelihood  of  whether 
a  controverted  oontraet  was  entered  into,"  or  to 
establish  what  the  price  actually  fixed  on  was.^ 
In  assmnpeit  to  recover  for  aerviees  rendered,  evi- 
dence of  the  value  of  such  services  is  admissible, 
where  there  is  nothing  to  show  an  agreement  to  pay 
a  particular  sum  or  at  a  particular  rate,^  and  ii 
the  circumstances  are  such  that  plaintiff,  without 
full  performance,  may  sue  in  assumpsit,  evidence 
of  the  value  of  what  has  actually  been  done  is 
admissible."  And  it  has  been  held'  that,  where 
plaintiff  alleges  an  interruption  of  performance  by 
the  act  of  defendant  and  brings  his  action  on  the 
special  contract,  evidence  of  the  value  of  what  he 
has  done  is  admissible.^^  In  an  action  on  a  eon- 
tract  for .  services  at  an  alleged  stipulated  rate, 
where  the  contract  is  denied,  and  it  is  insisted  that 
a  contract  to  pay  the  alleged  compensation  would 


inadmlasible.  MuUinax  v.  Pyron, 
58  Tex.  Civ.  A.  253,  123  SW  113». 
(2>  Defendant  in  aasumpslt  admitted 
that  the  parol  contract  under  which 
the  work  was  done  'fixed  the  price 
that  he  was  to  pay  for  It.  but  con- 
tended that  the  price  was  lower  than 
plaintiff  claimed,  and  offered  to  show 
what  the  work  that  plaintiff  did  was 
worth.  It  was  held  that  the  price 
was  fixed  by  the  contract,  and  that 
the  evidence  was  immaterial.  Sei- 
bert  V.  Householder,  8  Pa.  Cas.  676, 
10  A  784. 

[b]  Bnreaa  oontraot  fmllj  p«r- 
fonaaa — in  Missouri  It  has  been 
held  that  in  an  action  of  assumpsit, 
where  an  express  contract  has  been 
fully  performed,  and  the  contract  Is 
either  proved  or  admitted,  plaintiff 
may  nevertheless  prove  the  reason- 
able value  of  his  services,  and  this 
is  put  on  the  ground  that  inasmuch 
as  plaintiff  can  recover  no  more 
than  the  contract  price,  if  he  is  will- 
inK  to  take  the  risk  of  KStting  less  tar 
proving  the  reasonable  value,  defend- 
ant ou^t  not  to  be  beard  to  com- 
plain. Barnett  v.  Swerln^en,  77  Mo. 
A.  S4;  LesK  v.  Gerardi,  22  Mo.  A.  149; 
Crump  V.  Rebstock,  20  Mo.  A.  37. 

83.  U.  S. — Bromley  v.  Standard- 
Flunjcer  El.  Co.,  144  Fed.  713  [aff 
149  Fed.  184,  79  CCA  1321. 

Ala. — Dean  v.  Campbell,  57  Ala. 
»72. 

Colo. — Buckincham  v.  Harris,  10 
Colo.  455,  16  P  817. 

Ky. — Lexington,  etc.,  Mln.  Co.  v. 
McNeal.  11   KyL  137. 

La. — ^Piffet's  Bucc,  87  La.  Ann. 
«71. 

Mich. — Smith  v.  Jennings,  121 
Mich.   893,   80  NW  236. 

N.  J. — Gomm  v.  Oomm,  75  N;  J.  L. 
«0.  69  A  198. 

N.  T.— FlaM  V.  Relllr,  28  App. 
EWv.  67.  48  NTS  544:  H.  M.  Whitney 
Co.  V.  Stevenson,'  17  App.  Dlv.  224, 
46  NTS   562. 

'Wash. — ^Dlmmiek  v.  Collins,  24 
Wash.  78,  68  P  1101. 

But  see  Hodges  v.  Richmond  Mfg. 
Co..  10  R.  I.  91  (holding  that,  where 
the  making  of  an  alleged  contract  of 
sale  la  In  dispute,  the  value  of  the 
thinar  alleged  to  have  been  sold  can- 
not De  proved  to  show  the  making 
of  the  contract). 

84.  Ida. — Lewis  v.  Utah  Constr. 
Co.,    9    Ida.    214,    77    P  336. 

.  111.— Kirk  V.  Wolf  Mfg.  Co.,  118 
III.  567,  8  NE  816. 

Iowa. — Sullivan  v.  Herrick,  161 
Iowa  148.  140  NW  359. 

Kan.rr-Klopp  v.  Jill.   4  Kan.   482. 

Ky. — Edelen  v.  Herman,  162  Ky. 
500.  502.  172  SW  936,  LRA1916C  1208 
tquot  Ctc]. 

La. — ^McOawley  v.  Gannon,  11  Rob. 
164. 

Mass. — Parker  v.  Cobum,  10 'Allen 
82:  Bradbury  v.  Dwight,  8  Mete.  31. 

Mich. — Richardson  v.  McGoldrlck, 
43  Mich.  478,  6  NW  672;  Campau  V. 
Koran,   31  Mich.  280. 

Minn. — Saunders  v.  Gallagher,  53 
illnn.    422,    66   NW   6001 

Nebr. — Spurck    v.    Dean,    49    Nebr. 


66,  68  NW  375;  Fry  T.  Tilton,  11 
Nebr.  456,   9  NW  6i38. 

N.  H.— Swain  v.  Cheney.  41  N.  H. 
232. 

N.  J.— Lewis  V.  Goldstein,  75  N.  J. 
L.  305,  306.   68  A  86   felt  Cycl. 

N.  T. — Barney  v.  Fuller,  188  N.  T. 
605,  30  tTE  1007;  Rublno  v.  Scott. 
118  N.  T.  662,  22  NB  1103:  Weldner 
v.  Phillips,  114  N.  T.  468,  21  NB 
1011:   Flagg  v.   RelllT.   28   App.   Dlv. 

67,  48  N'TS  644;  H.  M.  Whitney  Co. 
V.  Stevenson.  17  App.  Div.  224,  45 
NTS  652;  Cornell  V.  Markham.  19 
Hun  275. 

Oh. — ^Allison  V.  Horning,  22  Oh.  St 
138 

Pa. — Rauch  v.  Scholl,  68  Pa.  284. 

Vt.— Kidder  v.  Smith.  84  Vt  194; 
Kimball  v.  Locke,  81  Vt.  688. 

Wash. — Dimmick  v.  Collins,  34 
Wash.  78,_63  P  1101:  Wheeler  v. 
Buck,  23  Wash.  679,  68  P  666.  See 
Ffolilott  V.  Lord.  76  Wash.  309,  311, 
186  P  126  [clt  Cycl. 

Wis. — 'Valley  Lumber  Co.  v.  Smith. 
71  Wis.  304,  37  NW  412,  6  AmSR 
216.  But  see  Anderson  v.  Arpln 
Hardwood  Lumber  Co.,  131  Wis.  34, 
110  NW  788  (holding  that,  where 
plaintiff  sued  to  recover  a  balance 
due  on  a  contract  for  piling  lumber 
at  an  alleged  seventy-cent  rate, 
while  defendant  claimed  that  the 
contract  rat6  was  sixty-five  cents, 
and  it  also  appeared  that  six  sev- 
enths of  the  asked  compensation  was 
required  to  pay  the  expenses,  evi- 
dence of  the  reasonable  value*  of 
such  services  was  incompetent  to 
corroborate  either  party  as  to  the 
probability  of  the  correctness  of  his 
contention  as   to  the  contract  rate). 

(a1  n*  rssaoa  oasigiwa  is  that 
In  controversies  where  a  special 
agreement  is  alleged  on  one  side  and 
is  denied  on  the  other  it  is  relevant 
to  put  in  evidence  any  circumstances 
which  tend  to  make  the  p/opositlon 
at  Issue  either  more  or  leas  Improb- 
able: and  this  not  to  chance  the  con- 
tract, but  as  evidence  bearing  on 
the  probability  that  the  contention 
of  one  party  is  correct  rather  than 
that  of  the  other.  Edelen  v.  Herman, 
162  Ky.  600.  502,  172  SW  836.  LRA 
1915C  1208  (guot  Cycl;  Miller  v. 
Barly,  68  SW  789,  22  KyL  825; 
Mlsner  v.  DarUng,  44  Mlqh.  438,  7 
NW  77;  Moore  v.  Davis,  49  N.  H. 
46,  6  AmR  460;  Barney  v.  Fuller, 
133  N.  T.  605  mem,  SO  NB  1007 
mem;  Rublno  v.  Scott,  2  Sllv.  A.  (N. 
T.)  423;  Ostrander  v.  Snyder,  73  Hun 
378,  26  NTS  263  [aff  148  N.  Y.  757 
mem,  43  NE  988  meml;  Cornell  v. 
Markham,  19  Hun  (N.  T.)  276:  Stan- 
dish  V.  Brady,  18  Misc.  371,  41  NTS 
661. 

(b]  Where  the  tssttaaony  la  oon- 
lUotlnc  as  to  the  price,  evidence  of- 
the  value  of  the  work  at  the  time  of 
the  making  of  the  contract  is  admis- 
sible to  show  the  agreed  price.  Pet- 
tet  v.  Johnston,  83  Wash.  663,  146  P 
985. 

[c]  BvldSBCs  •■  to  the  customary 
eharge  for  cutting  hickory  timber  is 
admissible  on  an  Issue  whether  the 


be  Tmreasonable,  and  that  it  is  thwefore  improbablfl 
that  it  was  entered  into,  evidence  of  plaintiff's 
earning  capacity  in  another  employment  is  admi^r 
Bible  to  repel  the  imputation  of  unreasonableness.?^ 
Where  defendant's  contention  is  that  if  anything  is 
recoverable  it  is  the  reasonable  value  of  the  work 
done  and  not  the  contract  price,  evidence  of  reason- 
able value  is  admissible.^  t 
[i  9761  S.  Weight  and  Snificiency— a.  Oenera} 
Kiiles.  Actions  on  contracts  are  of  course  subje^ 
to  the  general  mlea  governing  the  determination  o| 
weight  and  sufficiency  of  evidence  in  civil  actioni^,^ 
and  if  the  evidence  is  conflicting,  but  there  w 
enough,  if  standing  alone,  l^ally  to  support  thd 
findings  of  fa^t  of  the  court  or  the  verdi,<H;  of  the* 
jury,  whether  for  plaintiff  or  defendant,  the  verdict 
as  a  rule  'will  not  be  disturbed  on  the  ground  that 
it  is  contrary  to  the  weight  of  evidence;*'  but  i^ 

price,  ten  dollars,  is  specified  in  a 
written  contract  for  such  service,  re* 
suited  from  mistake;  the  agreed  price 
being  one  dollar.  Mercer  v.  Ulck- 
man-Bbbert  Co.,  106  SW  44t  22  KyL 
230..  ; 

£d]  Althonsrh  Oafendaat  aascrt* 
•a  •flstor's  Ban  nudax  aa  ajq^aa 
ooxtrao^  he  may  show  the  reasonable 
value  of  the  pasturage  on  an  issu* 
whether  an  agreed  charge  therefor 
was  for  the  season  or  for  a  mohtii 
Harper  v.  Lockhart  8  Colo.  A.  Hse, 
48   P  901.  ' 

[e]  Ooatrsot  to  pay  In  OsprMtatadt 
madliini  of  mcaumg: — In  an  action 
on  a  contract  to  pay  so  many  dollar* 
in  a  depreciated  raeaium  of  exchann 
the  value  of  the  thing  a|n-eed  to  m 
delivered   Is   material   and   must,  m 

S roved.     Ward    v.    Latimer,    4    Xex. 
86. 

85.  Merrlner  v.  Jeppson,  It  Colo. 
A.  218,  74  P  341i-Heftron  v,  Brown, 
165  111.  322,  40  NB.583;  Ferris  v.  Ed- 
monston,  124  Mo.  A.  94,  100-  SW  1119; 
Banks  v.  House.  (Civ.  A.)  60  S'W 
1022  [aif  93  Tex,  58.  53  SW  3381, 
See  Master  and  Servant  [26  Cre 
1058];  Work  and  Labor  [40  Cyc  8846]. 

86.  O'Keefe  v.  St.  Franda*  Church, 
69  Conn.  551,  22  X  825. 

[a]  Thns,  if  plaintiff  seeks  (o  re^ 
cover  on  a  quantum  meruit,  after 
falling  to  fulfill  the  contract  accord- 
ing to  Its  terms,  evidence  of  the 
'vaJue  of  his  work  is  pertinent  aillts 
V.  Cobe,  177  Mass.  684.  59  NB  455; 
Campau  v.   Moran,   31  Mich.  880.       ' 

87.  Lacrolz  v.  Toumillon,  16  lia. 
Ann.   69. 

88.  Waldron  v.  Alexander,  136  IIL 
650,  27  ira  41.  ,    * 

88.  Banks  v.  House.  -  (Civ.  A.)  SO 
SW  1022  [aff  98  Tex.  58,  63  SW  83»|v 

90.  See  Evidence  [17  Cyc  758]. 

91.  Ala.— Collier  v.  HcCaai.  ,84 
Ala.  190.   4  S  367. 

111.— Butler  v.  Whlteman.  196  III. 
A.  820:  Raschke  v.  Klemp,  187  III.  A, 
213;  'Walsh  v.  Cooke  Co.,  187  111.  A. 
184;  McKeige  v.  Scully-Kostner  CoaJ 
Co.,  185  111.  A.  122;  Dawson  v.  DavIiT 
181  111.  A.  15;  Bennett  v.  Teetsel.  34 
III.  A.  295. 

Ind. — Baughan  v.  Ba-own,  122  Ind. 
115.   23   NE  695. 

Ky. — Turner  v.  Frasler,  167  Ky. 
388,  163  SW  246;  Allen  V.  Allen,  168 
Ky.    769.    166    SW   211. 

La. — Giesecke  v.  Finlay,  45  La. 
Ann.  408,  12  S  592;  Reusch  v.  Ameri- 
can Brewing  Assoc,  44  La.  Ann.  1111, 
11  S  718;  Johnson  v.  McLaughlin,. 89 
La.  Ann.  89,  6  S  18. 

N.  T. — Pease  v.  Field,  1  Sllv.  SuP. 
621.  6  NTS  472  [aff  126  N.  T,  689 
mem,  26  NE  761  meml:  Stemberger 
V.  Bernhelmer.  66  N.  ¥.  Super.  323. 
4  NTS  646  [aflT  121  N.  T.  194.  24  NE 
311];,  Walsh  y.  Campbell,  37  rJTfe 
S62;   Rauscher  V.  Cronk.   3   NTS   470. 

Or. — Elder  v.  Rourke,  27  Or.  368, 
41  P  6. 

Can. — Hayes  v.  Day.  41  Can.  S.  C. 
134. 

N.  S. — Barry  v.  Allan  SS.  Co.,  36  N. 
S.  307. 

See  Appeal  and  Error  it  8830-8877. 


776     [18  C.  J.] 


CONTRACTS 


[§§  976-977 


plaintiff  makes  out  a  prima  faeie  ease,  and  defend- 
ant does  not  introduce  any  evidence  sofiScient  to 
raise  a  doubt,  and  the  ease  is  allowed  to  go  to  the 
jury  which  renders  a  verdict  for  defendant,  the 
case  should  be  reversed  on  the  ground  that  the 
evidence  is  insufficient  to  support  the  verdict." 
Conversely,  where  plaintiff's  testimony  is  dearly 
and  completely  contradicted  by  the  weight  of  the 
evidence,  a  verdict  in  his  behalf  cannot  stand." 
Juries  can  neither  make  contracts  for  parties  nvflc 
mould  at  pleasure  those  which  they  have  made  for 


themselves,  but  they  should  ascertain  from  the 
evidence,  fairly  and  honestly,  what  was  or  most 
have  been  the  contract  really  made  by  the  parties, 
and  not  substitute  therefor  any  eapriee  or  mere 
will  of  their  own.** 

Oircmnstantial  avidsnoe  relied  on  to  establish  a 
particular  issue  must  be  considered  as  a  whole.** 

[$  977]  b.  Eziatence  and  Tanas  of  Contosct 
The  mies  just  stated  are  applicable  to  questions 
involving  proof  of  the  existence  of  the  contract,** 


fa]  BvULno*  halA  anfldMit— (1) 
WllMti  V.  Freedley,  185  Fed.  962 
[new  trial  den  129  Ped.  826,  and  rev 
on  other  grounds  126  Fed.  686,  69 
CCA  1601;  Gay  OH  Co.  v.  Muskogee 
Oil  Refining  Co.,  97  Ark.  602.  124 
aw  629;  Horton  v..  Remlllard  Brick 
Co.,  170  Cal.  884.  149  P  818;  Sharp 
y.  Pitman.  166  Cal.  601.  187  P  284: 
Newell  V.  National  Adv.  Co.,  39  Colo. 
tSB.  89  P  798  (advertising):  Harris 
V.  Gano.  117  Ga.  960.  44  SB  8:  Olit- 
cault  Adv.  Co.  V.  National  Furniture 
Co.,  7  Qa.  A.  160,  86  SB  480  (adver- 
tising Service):  Tllden  v.  Hubbard, 
8S'  IdiB..  677,  188  P  1122;  Matthews 
V.  Coate,  17  Ida.  624.  108  P  990  (pay- 
ment In  case  of  purchase  of  prop- 
erty): Andree  V.  Sheehan,  194  111.  A. 
B87;  Richardson  v.  Renner,  91  Kan. 
4*0,  138  P  674;  Sellars  v.  Jones,  164 
l6r.  4B8,  176  SW  1002;  Turner  v. 
Praster,  167  Ky.  288,  162  SW  246; 
Oiltler  v.  Spens,  191  Mich.  602,  168 
NW  224-  Murray  v.  Fales,  142  Mich. 
WS,  106 NW  282  (right  to  royalties^: 
Karbach  v.  Grant,  ill  Minn.  269,  164 
NW  1071;  Mooney  v.  Minneapolis 
Dally  News  Co.,  116  Minn.  218,  133 
NW  B7S,  37  LRANS  188  (subBcrlp- 
Hop  prise  contest);  WUklns  v.  Sub- 
lette, 111  Minn.  3^9.  126  NW  1089 
(furnishing  heating  plant) ;  Cameron 
▼.  'Booth.  99  Minn.  613,  108  NW  514; 
Qtavea  v.  Bonness,  97  Minn.  278,  107 
NW  168  (logging);  Reardon  v.  Cush- 
thg.  ,90  Minn.  360.  96  NW  1126; 
Wegmann  v.  Roth  well.  121  Mo.  A. 
418,  99  SW  69;  Parkins  v.  Missouri 
PacR.  Co.,  7*  Nebr.  788.  113  NW 
306:  Henry  v.  DusseU.  71  Nebr.  691, 
99  NW  484;  Grenner  v.  Bloom,  134 
NTS.  676"  (employment);  New  York 
Utetia  Celling  Co.  v.  Mlnsky,  104  NTS 
169  '(order  lor  metal  celling);  E:ast- 
Iftan  V.  Dunn,  84  R.  I.  416,  83  A  1057; 
Pinickneff  v.  Johnson,  54  Wash.  166, 
102  P  1047  (ratlroadgrading);  Brown 
V.  Famandls,  27  Wash.  232,  67  P 
674;  Donogh  v.  Moore,  82  Man.  79,  2 
DonrltR  626:  (2)  To  establish  coun- 
terclaim for  defendant.  LAndls  v. 
Mc(3yeary,  16?  Ky.  128.  180  SW  69. 
(8). To  warrant  allowance  of  claim 
ZpC' extras.  Wm.  Llebe  Mfg.  Co.  v. 
THuichlna,   10  La.  A.   (Orleans)   314; 

inter-State   Liumber   Co.   v.   Western 
tortgage,   etc..   Title  Co.,   61   Mont. 
190,  149  P  975. 
';mi    Wallace  v.  Slsson,  4  Cal.  Un- 

iep.   CM.    84.    38    P    496;    Blmler    v. 

Sraht.  48  Minn.  258,  51  NW  284;  Burr 
r.  Ainerlcan  Spiral  Spring  Butt  Co., 
81  N.  T.  175. 

'  M:  See  Ansorge  ▼.  Moriarty,  103 
NTS  815  (holding  that,  where  in  an 
action  for  4>reach  of  contract  plain- 
tiff was  his  sole  witness,  and  on  all 
material  points  was  completely  con- 
tradicted by  defendant  who  was  cor- 
roborated by  another  witness,  plain- 
tiff did  not  sustain  his  burden  of 
prtfot,  and  a  judgment  In  his  favor 
wks  unwarranted). 

(a]  BTiaeBo*  li*U  lasnflolaat^— 
Ckmstantlne  v.  McDonald,  26  Ida.  242. 
187  P  531;  Breltenstein  v.  Button, 
etc.,  Co.,  192  111.  A.  399;  Woodley  v. 
Zeman,  169  111.  A.  412;  Grimth  v. 
Dowd.  183  Minn.  806,  168  NW  420 
■(to  show  that  certain  material  was 
"wfet  excavation");  Karbach  v. 
Grant.  131  Minn.  269,  164  NW  1071 
(to  show  affirmance  of  contract  after 
knowledge  of  its  breach);  Swank  v. 
Great  Northern  R.  Co.,  63  Minn.  268, 
65  NW  462  (railroad  construction): 
intematlonal  Text-Book  Co.   v.   Mar- 


tin, 92  Nebr.  430.  138  NW  582  (cor- 
respondence school  tuition);  Bhr- 
relch  V.  Brown.  170  App.  Div.  827, 
156  NTS  876;  Watts  v.  Doull  Miller 
Co.,  164  App.  Div.  269,  149  NTS  744; 
Waring  v.  Aspinwall,  141  App.  Div. 
20,  125  NTS  656  (reorganisation  of 
corporation):  M.  McGlrr  Sons  Co.  v. 
Babbitt,  61  Misc.  291,  113  NTS  763 
(value  of  filling  material);  Aronow- 
sky  V.  Greensteln,  138  NTS  106  (ex- 
tra work):  Eaiero  v.  De  Macchi,  187 
NTs  877  (conducting  business  for 
another);  Pierce  v.  (Cleveland  Motor 
Car  CJ.,  112  NTS  1096  (return  of  de- 
posit on  automobile):  Krauae  v. 
Krause,  30  N.  D.  64,  161  NW  991; 
Texas  Bldg.  Co.  v.  Collins,  (Tex. 
Civ.  A.)  187  SW  404. 

M,  Slaughter  v.  Culpepper,  86  Gcu 
25. 

•8.  Ward  V.  Beecher,  66  Mich. 
616,  23  NW  438  (holding  that,  where 
the  question  before  a  Jury  is  whether 
a  person  is  a  party  to  a  transaction, 
and  It  has  to  be  determined  by  his 
acts  and  conduct,  such  acts  should 
be  considered  all  together  and  not 
separately). 

6s.  McLaughlin  V.  Austin,  104 
Mich.  489,  62  NW  719  (holding  state- 
ment of  plaintiff  not  conclusive); 
Patterson  v.  Mlkkelson,  86  Nebr.  518, 
125  NW  1104  (holding  that  uncon- 
tradicted evidence  that  an  unusual 
contract  was  made  should  not  be  re- 
jected, but  If  the  evidence.,  on  this 
point  is  conflicting,  the  unreasonable- 
ness of  the  alleged  contract  may  be 
a  controlling  factor  in  determining 
Its  existence) ;  Layman  v.  Anderson, 
22  App.  Div.  162,  47  NTS  965  (hold- 
ing that,  where  the  defense  is  based 
on  a  parol  agreement  separate  from 
the  writing  on  which  the  suit  is 
based,  it  Is  error  to  charge  that  the 
burden  is  on  defendant  to  establish 
the  making  of  the  agreement  by 
"clear  and  satisfactory  evidence, 
thaft  plaintiff  fully  understood  and 
agreed  to  It;  that  he  must  also  show 
why  it  was  not  Included  or  referred 
to  In  the  writing;  and  that  acts  per- 
formed in  part  performance  thereof 
must  be  clearly  shown  to  have  been 
done  by  the  party  charged  therewith 
Intelligently,  and  with  the  Intent  and 
for  the  purpose  of  carrying  the  ver- 
bal agreement  Into  effect);  Pease  v. 
Francis,  85  R.  I.  226.  66  A  686  (hold- 
ing that  a  finding  that  an  Indorse- 
ment of  nledge  of  collateral  was  not 
on  a  contract  when  signed  was.  not 
sustained). 

[a]  Bvtdasoe  held  suSotent  to  es- 
tablish existence  of  contract.  Lau- 
derdale County  V.  Klttel,  2-29  Fed. 
693,  143  CCA  615;  Lusk  V.  Bush,  199 
Fed.  369,  117  CCA  665  (giving  per 
cent  of  profits  in  contracts);  Kenan 
v.  Lindsay,  127  Ala.  270,  28  3  670 
(advance  of  money  for  purchase  of 
cattle):  Jones  v.  Bay  Cities  Electric 
Co.,  22  Cal.  A.  81,  133  P  492;  Jones 
V.  Slaughter,  28  App.  (D.  C.)  43; 
Chalmers  Motor  CO.  v.  Seney,  196  111. 
A.  227;  Williams  V.  J.  H.  Pllck 
Constr.  Co.,  191  111.  A.  487j  Jacobs  v. 
R.  K.  Maynard  Piano  Co..  181  111.  A. 
438  (prize  puzzle  contest);  WUford 
V.  Bliss,  174  111.  A.  28  (contract  to 
build  electric  railway);  Ingle  v.  Nor- 
rlngton,  126  Ind.  174,  26  NK  900  (fur- 
nishing service  for  pumping  mine): 
Oldenburg  v.  Balrd,  26  Ind.  A.  379, 
58  NB  1073  (payment  of  claim); 
Powers  V.  Crandall,  136  Iowa  669,  111 
NW    1010     (compensation    for    sup- 


port); Drefahl  v.  Security  Sav.  Bank. 
132  Iowa  568,  107  NW  179  (compen- 
sation for  support  for  life);  Pratt  v. 
Flshwlld,  121  Iowa  842,  96  NW  1089 
(payment  of  indebtedness  of  firm): 
Gllnitb  v,  Zlnimerman,  68  Iowa  757. 
6  NW  88;  Muscott  v.  Stubbs,  24  Kan. 
620;  Sellars  v.  Jones,  164  Ky.  458,  175 
SW  1002;  Waggener  v.  Howsley.  164 
Ky.  113,  176  SW  4;  Ballard  v.  Ameri- 
can Hemp  Co.,  100  SW  271,  30  KyL 
1080  (payment  of  rent  for  tenant); 
Senn  v.  Louisville  Malting  Co.,  75 
SW  235,  25  KyL  805  (assumption  of 
partnership  debts);  Clark  v.  Goodloe, 
16  KyL  61  (painting  of  portrait);  J. 
D.  Connell  Iron  Woncs  Co.  v.  Zehner, 
4  Iia.  A.   (Orleans)   233;   Dexter  Sul- 

Shlte  Pulp,  etc.,  Co.  v.  McDonald,  101 
Id.  881,  63  A  968  (furnishing  paper 
to  fill  contract) ;  Gould  v.  Wells  Broa 
Co.,  217  Mass.  644,  105  NE  374;  Mil- 
len  V.  Coakley,  217  Mass.  9.  104  NE 
468;  Herring  v.  Downing,  146  Masa 
10.  16  NE  116  (working  up  stock  for 
benefit  of  creditors);  Doty  v.  Martin. 
82  Mich.  462  (against  practice  of  pro- 
fession); Griffith  V.  Dowd,  138  Mina 
805,  158  NW  420;  Larson  v.  Hortman. 
108  Minn.  287,  121  NW  900  (sharing 
excess  of  sale  price  over  certain 
sum);  Oosby  v.  Emerson-Brantlng- 
ham  Impl.  Co.,  (Mo.  A.)  189  SW  59«: 
Reed  v.  Crane,  89  Mo.  A.  670  (trans- 
fer of  real  estate  option);  Mollne  v. 
Carlson.  92  Nebr.  419.  138  NW  721: 
Quayle  v.  Brandow  Printing  Co..  11< 
App.  Div.  9,  101  NTS  323  (pubUc 
printing);  Thompson  v.  Stebblns,  71 
App.  Div.  624,  78  NTS  412  (payments 
in  consideration  of  transfer  of 
land):  Lancaster  v.  French.  48  App. 
Div.  625,  62  NTS  623  (Joint  purcha'W 
of  land);  Matter  of  Wescott,  34  App. 
Div.  289,  64  NTS  646  (compensation 
for  care  of  sister);  Bishop  v.  Auto- 
graphic Register  Co.,  19  App.  Div. 
268,  46  NTS  97  [aff  166  N.  T.  662 
mem,  59  NE  1119  mem]  (payment 
for  machine  to  take  place  of  an- 
other); Brulatour  v.  Comet  Film  Co.. 
88  Misc.  83,  160  NTS  573;  Greater 
New  Tork  Tin,  etc..  Roofing  Co.  v. 
Goldsmith,  126  NTS  618:  Noel  v. 
Qodlnes.  18  Philippine  646;  Russell 
V.  Deutschman,  (Tex.  Civ.  A.)  169 
SW  1164  (sharing  city  franchise); 
Blalsdell  v.  Davis.  72  Vt  295,  48  A 
14:  Copeland  v.  Copeland,  (Va.)  24 
SE  218  (agreement  to  care  for  intes- 
tate); DImraick  V.  Collins,  24  Wash. 
78,  63  P  1101  (raising  crop):  Cramer 
V.  Redman,  10  Wyo.  328,  68  P  1001 
(agreement  to  share  proceeds  of 
note);  McPhllllps  v.  I.  O.  F..  1  Ont 
WN  896,  16  OntWR  214  (securing  ad- 
vertising); Greetham  v.  Oflroy, 
(Sask.)  11  WesLR  395  (assignment), 
[b]  avMsBos  IMIA  iamfloteat  to 
establish  contract  Flahel  v.  FiaheL 
227  Fed.  860,  42  CCA  874;  Graham  v. 
Oregon  R.,  etc.,  Co.,  145  Fed.  718  I«fl 
161  Fed.  262,  88  CCA  308  (certiorari 
den  212  U.  S.  670.  29  SCt  682,  63  L. 
ed.  656)1  (railroad  and  steamship 
traffic  agreement);  Graham  v.  Ore- 
gon R,  etc..  Co.,  161  Fed.  262,  88  CCA 
308  [aff  146  Fed.  718,  and  certiorari 
den  212  U.  S.  670,  29  SCt  682,  6>  h. 
ed.  665]  (exclusive  interchange  of 
traffic  for  three  years  between  libel- 
ant's steamships  and  respondent's 
railroad);  Patton  v.  Wells,  121  Fed. 
337,  57  CCA  561  (division  of  prodts 
on  sale  of  stock) ;  Browning  v.  Kelly. 
124  Ala.  645,  27  S  391,  118  Ala  4>», 
21  S  988  (waiver  of  prior  lien);  Me- 
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of  offer  and  acceptance  generally,*'  of  offer  or 
acceptance  by  telegraph"  or  telephone,**  of  privity 
of   contract,^  of  individaal  or  representative   lia- 


bility,* of  formal  ezeeution,*  of  conditional  exeeu- 
tion/  and  of  delivery.*  So  also  as  to  proof  of  the 
terms  of  the  contract*  and  its  consideration,'  mo- 


Elhaney  v.  McPherson,  12  Cal.  A.  678, 
108  P  625  (release  of  obligation  of 
third  person);  Cheseboro  v.  Liock- 
wood.  88  Conn.  219,  91  A  188;  Regan 
V.  Regan,  192  III.  68»,  61  NB  842 
(agreement  to  bequeath  farm);  Ws- 
draullc  Engineering  Worits  v.  Wil- 
liams. 195  III.  A.  489;  Jacobs  v.  R. 
K.  Maynard  Piano  Co.,  181  III.  A. 
438;  Shea  v.  Cutler,  147  Iowa  366,  126 
Nw  866;  Culbertson  v.  Salinger.  Ill 
Iowa  447,  82  NW  925  (signing  notes); 
Palmore  v.  chapman,  2  Ky.  C>p.  653; 
Fulton  Bag,  etc.,  Mills  v.-  Illinois 
Cent.  R.  Co.,  10  La.  A.  (Orleans)  212; 
FersuBon  v.  McG-ilvray  Plumbing 
Co..  7  Iia.  A.  (Orleans)  8;  (Tarstalrs 
V.  Clerc  Co.,  Ltd.,  4  La.  A.  (Orleans) 
»73;  Grant  v.  Stem,  2  La.  A.  (Or- 
leans) 89;  Foster  v.  Irish,  113  Me. 
670.  94  A  949;  Dicic  T.  Biddle,  105  Md. 
308.  86  A  21;  Noble  v.  Great  Northern 
R.  Co..  89  Minn.  147,  94  NW  434  (care 
of  property  after  railroad  wreck): 
LAUghlln  ^.  Leigh,  226  Mo.  '620,  126 
SW^  743;  Bay  v.  Buck,  190  Mo.  A.  898, 
177  SW  395;  Taney  v.  Jones,  153  Mo. 
A.  206,  132  SW  316;  Law  v.  New 
Mexico  Cent.  R.  Co.,  19  N.  M.  242,  142 
P  145;  Barr  v.  Schefer.  118  App.  Dlv. 
834.  103  NTS  733;  Frelfeld  v.  Groh, 
116  App.  Olv.  409,  101  NTS  863  (pay- 
ment   of   taxes);    Linden   v.    Thlerlot 

116  App.  Olv.  295,  101  NTS  568 
(guaranty  against  loss  on  sale  of 
bonds);  Mowbray  ▼.  Oould,  63  App. 
Dlv.  168.  71  NTS  386  (employment 
for  life);  Homeopathic  Hospital  v. 
Chalmers,  94  Misc.  600,  157  NTS  1000 
(contract  to  pay  hospital  fees);  Mer- 
cury Motor  Co.  T.  McKenna,  78  Misc. 
364,  138  NTS  421  (warranty  of  auto- 
mobile   repairs);    Coates    v.    Posner, 

117  NTS  807  (payment  of  debt  of 
third  person);  Krsuse  t.  Krause,  SO 
N.  D.  64.  161  NW  991;  Tetter  v. 
(Soolsby,  26  N.  D.  403,  144  NW  1075; 
Pritch  V.  Citizens'  Bank,  202  Pa,  287, 
61  A  89S  (payment  of  debt  to  an- 
other): Strickland  v.  Isatt.  186  Pa. 
280.  46  A  613;  Rehm  v.  Frank,  16 
Pa.  Super.  176  (reduction  of  Inter- 
est); Roach  V.  Green,  (Tex.  Civ.  A.) 
164  SW  452;  Greater  Houston  Subur- 
ban Corp.  V.  Dupuy,  (Tex.  Civ.  A.) 
176  SW  668;  RockowUl  V.  Rocko- 
witx.  (Tex.  cav.  A.i  146  SW  1070 
(comiiensation  for  support):  Belmont 
V.  McAllister,  118  Va.  286,  81  SE  81; 
Hannah  v.  Woodson,  (Va.)  25  SB 
1014  (agreement  to  reward  services 
as  housekeeper);  Lewis  v.  Dean,  76 
Wash.  696,  187  P  341;  Feamster  v. 
Feamster,  67  W.  Va.  246.  50  SB  238 
(sawing  lumber);  Charley  v.  Pott- 
hotr.  118  Wis.  258.  96  NW  124  (com- 
pensation for  services);  Douglas  v. 
Extern  Car  Co..  49  N.  S.  208. 

re]  *o  eatobUsb  %  oantniot,  the 
evidence  must  show  when,  where,  and 
by  whom  it  was  made,  and  the  terms 
thereof.  Barber  v.  Toomey,  67  Or. 
462.  136  P  343. 

[d]  A  prepoBaenuloe  of  erldmoe 
(1)  is  sufficient.  See  Bvldence  [17 
Cyc  755  et  sea].  (2)  An  oral  con- 
tract, when  provable,  may  be  estab- 
lished by  a  preponderance  only  of 
the  evidence  and  does  not  require 
"clear,  convincing,  and  conclusive" 
evidence.  Williams  v.  Chicago,  etc., 
R.  Co..  109  Ark.  82,  168  SW  967.  (3) 
If  there  is  no  written  contract  to  be 
overcome  by  clear  and  convincing 
evidence,  an  oral  agreement  may  be 
established  by  preponderance  of  evi- 
dence. Hughes  V.  Eastern  R.,  etc., 
Co..  93  Wash.  658,  161  P  343.  (4) 
Where  the  charge  authorised  re- 
covery under  express  contract  as  to 
price  of  material  or  of  reasonable 
value  thereof,  an  instruction  that  the 
burden  was  on  plaintiff  to  establish 
the  contract  by  a  preponderance  of 
the  evidence  was  not  erroneous. 
Paine,  etc~  Co.  v.  U.  S.  Fidelity,  etc, 
Co..  136  lUnn.  9.  159  NW  1075.  (5) 
A  party  to  a  contract  claiming  that 
instruments  of  different  dates,  be- 
tween the  same  parties,  and  relating 


to  the  same  land,  constituted  a  single 
contract,  had  the  burden  of  proving 
his  contention  only  by  a  preponder- 
ance of  the  evidence.  Klrkwood  v. 
Perry  Town  Lot,  etc.,  Co.,  (Iowa)  169 
NW  774.  (6)  But  stricter  proof  is 
required  of  a  contract  between  near 
relatives  to  pay  for  personal  serv- 
ices, etc,  rendered  In  the  family  than 
is  required  to  prove  ordinary  con- 
tracts. Allen  V.  Allen,  168  Ky.  769. 
166  SW  211. 

[e]  Oollateral  ag«— nwnt.- -The  ad- 
mission in  evidence  of  a  contract 
purporting  to  be  signed  by  defendant, 
and  which  in  terms  refers  to  an 
agreement  to  which  It  is  appended 
purporting  to  be  signed  by  another, 
when  the  signature  of  defendant  is 
not  denied  under  oath,  sufflciently 
proves  the  agreement  so  referred  to. 
Clark  v.  Turk.  (Tex.  Civ.  A.)  60  SW 
1070. 

VI.  V.  8. — Nester  v.  Diamond 
Match  C^)..  148  Fed.  72,  74  CCA  266. 

Ariz. — ^Providence  Gold  Mln.  Co.  v. 
Thompson,  7  Ariz.   69,   60  P  874. 

Cal. — Roney  v.  Reynolds,  162  C!al. 
323    92  P  847 

da.-:— Flnch'er  v.  Redman,  12  Ga.  A 
241,  76  SB  1077  (holding  that  the 
fact  that  plaintiff  and  defendant  dif- 
fered in  their  testimony  as  to  the 
terms  of  a  contract  is  not  sufficient 
to  show  that  their  minds  had  never 
met,  but  simply  raised  a  conflict  as 
to  what  was  the  contract). 

111. — Springer  v.  David  Bradley 
Mfg.  Co.,  191  111.  A.  46;  Jacobs  v.  R. 
K.  Maynard  Piano  Co.,  1»1  111.  A  438 
(both  contracts  by  exchange  of 
letters). 

Ky. — Smith  v.  Richardson,  104  SW 
705,  31  KyL  1082. 

Mich. — Weed  v.  Construction  News 
Co.,  160  Mich.  644,  125  NW  695 

Minn. — Mooney  v.  Minneapolis 
Daily  News  Co.,  116  Minn.  212,  133 
NW  673,  37  LRANS  183. 

N.  T.— Morrison  v.  Tuska,  113  NTS 
611. 

Pa. — Franklin  R.  Supply  <3o.  v. 
Pittsburg  R.  Co.,  64  Pa.  Super.  217. 

Tex. — Balnea  v.  W.  F.  Taylor  Co., 
(Civ.  A.)  91  SW  871. 

Wash. — Moore  v.  Saunders,  88 
Wash.  602,  163  P  829;  Kopcsynskl  v. 
Bolcom-Vanderhoof  Logging  Ck>.,  71 
Wash.  93,  127  P  60. 

Wis.— BarUett  v.  Doyle,  161  Wis. 
624,   165   NW  126. 

[a]  ZAok  of  zatlfleatloB^— Wagner 
V.  Magee,  130  Minn.  162,  153  NW  313 
(evidence  insufflcient). 

sa.  Jacob  Johnson  Fish  Co.  ▼. 
Hawley.  160  Wis.  578,  137  NW  773. 

•9.  Funk,  etc.,  Co.  v.  Bruenn,  142 
NTS  291;  Montgomery  v.  Cockshutt 
Plough  Co.,  2  OntWN  924,  18  Ont 
WR  905  (both  holding  evidence  in- 
sufflcient). 

1.  Ark. — Crigler  v.  Sloss,  186  SW 
86. 

111. — ^Iteeley  Brewing  Co.  v.  Neu- 
bauer  Decorating  Co..  194  III.  680,  62 
NB  923. 

Me. — Foster  v.  Irish,  113  Me.  670, 
94  A  949. 

Md. — ^Auburn  Shale  Brick  (To.  v. 
Cowan  Bldg.  Co.,  125  Md.  221.  93  A 
443. 

Mich. — Waterbury  v.  O'Brien,  126 
Mich.  634,  84  NW  1073. 

Mo. — Boone  County  Lumber  Co.  v. 
Niedermeyer,  187  Mo.  A  180,  173  SW 

Nebr. — Logan  Valley  Bank  v. 
CSiristensen,  98  Nebr.  49,  IBl  NW 
939. 

N.  T. — Shubert  Theatrical  Co.  v. 
Zlegfeld.  109  NTS  46;  Shubert  v.  Lin- 
coln, 92  NTS  784. 

Oh. — Merrick  v.  Ditzler,  91  Oh.  St. 
266,  110  NB  493. 

Or. — Harlow  v.  Oregonian  Pub.  Co., 
58  Or.  272,  100  P  7. 

9.  Brooks  v.  Gleason.  113  NTS 
122;  Le  Oreci  v.  Salomon,  107  NTS 
611. 

3.    Ida. — ColUna  v.  Brown,  19  Ida. 


360,  114  P  671  (genuineness  of  sU;- 
nature). 

Iowa. — Shea  v.  Cutler,  147  Iqwa 
366,  126  NW  366. 

Me. — Forgloni,  etc  Co.  v.  Buni> 
ham.  113  Me.  332,  93  A  833. 

N.  M. — Toung  V.  Woodman,  18  N. 
M.  207,  136  P  86. 

N.  T. — Selah  V.  New  Tork  Times, 
173  App.  DlV.  510,  108  NTS  562;  Cor- 
win  V.  Breakstone,  88  NTS  864. 

[a]  OoBtraot  la  sersral  pagiss.— 
Where  plaintiff  sued  on  a  contract 
consisting  of  several  pages,  and  a 
single  page  attached  to  the  dep^ 
ositlon  of  one  of  its  witnesses  was 
not  a  copy  of  the  full  Instrument 
signed  by  defendant,  such  witness* 
testimony  failed  to  identify  the  con- 
tract. International  Text-Book'  Co> 
v.  Toung,  129  Mo.  A.  247,  108  SW  184. 

4.  Hughes  V.  Crooker,  148  N.  •<?. 
318,  62  SB  429.  128  AmSR  606;  Bhich 
V.  Shafer,  46  Pa.  Super.  612. 

6.  Sartuohn  v.  Kamalky,  193  N.  T. 
203,  86  NB  20.  < 

&  U.  S. — The  Navls,  196  Fed.  848,- 
(storing  yacht);  Hastorf  v.  Degnon. 
McLean  Contracting  Co.,  128  Fed. 
982  (receipt  and  disposal  of  exca- 
vated material). 

III.— Crouse  v.  Whltelake,  16-  Illi 
A  384. 

Ind. — American  Sheet,  etc.,  Co.  vi 
Tonan,  59  Ind.  A  700.  109  NB  922.  :.■ 

Iowa. — Hall  V.  Luckman.  107  Nw 
>82,  133  Iowa  618,  110  NW  916  (lecTal 
stenographer's  services);  Williamil 
Shoe   Co.    V.   Gotzian,    130   Iowa  710/ 

107  NW  807   (assumption  of  debts). 
Ky. — CSncInnatl,  etc.,  R.  Co.  v.  Red- 

nower.  140  Ky.  870,  131  SW  179  (un- 
loading coal). 

Mo. — Barker  v.  Lewis  Pub.  Co.,  16* 
Mo.  A.  706,  131  SW  924  (subscription 
prize  contest);  McCormack  v.  Her' 
both.  115  Mo.  A.  193,  91  SW  164  (ad^ 
Justment  of  Insurance  loss). 

N.  T. — Studwell  V.  Bush  Co.,-  12» 
App.  Dlv.  818,  111  NTS  293  (holding 
letter  not  conclusive);  Hilbi'and  v, 
Dinlnny,  78  App.  Dlv.  611,  77  NTS 
317  (rate  of  reimbursemetit  fbt 
wage):  Baird  v.  Sheehan,.  38  Apk 
Dlv.  7,  66  NTS  228  faff  ^66  N.  f! 
631  mem,  60  NB  1107  mem]  (pay- 
ment for  paving  materials  in  honda)' 
Johnson  v.  Hall  Signal  Co.,  23  Aprf. 
Dlv.  580.  49  NTS  166  (application  of 
payments);    Watklns    v.    Delahtfnty. 

108  NTS  619  (rev  on  other  Rroun*J 
133  App.  Dlv.  422.  117  NTS  886* 
(sharing  losses  on  railroad  reorganP 
Ication);  Morning  Journal  As«fec.  v,' 
Harris,  92  NTS 
proofs   of  advertlBl:  . 

N.    C. — Greensboro  

Carolina  Mut.  L.  Ins.  Co.,  169  N.  '<i 
200,   74   SB  579    (payment  ,pf  notes)? 

Or. — Ferguson  v.  Reiifer,  43  Or. 
505,  73  P  1040  (repunchase  of  bust^ 
ness).  '. 

5.  D. — Dodson  v.  Crocker,  16  .8. 
D.  481,  94  NW  391  (purchase  •.£? 
mechanic's  lien).  . , 

Wash.— Taylor  v.  Swing,  74  Wa«h, 
214,  132  P  1009  (securing  assignment 
of  claims). 

Ont. — Strong  v.  Van  Allep,  13  Olit 
WK    490    (liabilities    assumed).  ° 

rA?-  .S^VT^^^'P  ^-  Pitman,  166,C!aJ- 
601,  137  P  234.  ' 

Colo. — Feamley  v.  Feamley.  '44 
Colo.  417,   98  P  819. 

Ky.— Ryan  v.  Trimble,  60  SW  633.' 
22  KyL  1444;  Thomas'  v.  Thomas,  £ 
Bibb  219. 

Mich.— In  re  McLaughlin.  182 
Mich.  707,  139  NW  60,  146  NW  202„ 
151    NW    746. 

Nebr. — Logan  Valley  '  Bank  v^ 
Christensen.  98  Nebr.  49,  161  NW  939. 

N.  J. — ^Arnwine  v.  Carroll,  8  N.  i. 
Bq.   886. 

N.  T. — Moscow  v.  London,  83  App. 
Dlv.  637,  82  NTS  359. 

N.  S. — Craig  v.  Matheson,  32  N.  S. 
452  (holding  that  evidence  of  a  con- 
sideration for  a  contract  by  the 
owner   to  pay   the   subcontractor ,  in 


ng  Journal  Assbc.  v.' 
rS     316      (submitting? 
•tlBlng  matte^.     '  ^ 
sboro    Nat.,  Bank-^V: 
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tnality,*  conditions,"  duration,"  and  construction." 
By  way  of  illoatration,  inability  to  produce  a 
(t6dtract  which  has  been  fulfilled  is  not  concln- 
aive  against  its  existence;''  a  contract  cannot  be 
established  by  evidence  of  a  conversation  in  which 
a  party  states  mere  conclusions;"  a  check  is  not 
in  itself  evidence  of  a  loan;'*  and  a  letter  to  be 
regarded  as  confirmatory  of  a  business  conversation 
should  be  written  as  soon  after  the  close  of  the 
conversation  as  possible,  and  not  later  than  the 
night  of  the  same  day,  if  circumstances  will  per- 
mit." 

In  Loiiisiaiia,  by  statute,  contracts  involving  more 
than  five  hundred  dollars  must  be  proved  by  at 
least  one  credible  witness  and  one  other  oorroborat- 

cuBt  the  owner  Is  not  liable  to  pay' 
the  contractor  must  be  clear). 

See  also  Maxwell  v.  Harroun,  (Mo. 
A.)  ISO  SW  98S  (for  evidence  held 
insufflclent  to  overcome  statutory 
presumption  of  consideration  arislner 
from  written  contract). 

[a]  In  action  on  two  eontraots, 
the  first  to  establish  a  machine  plant 
oostlng  not  over  twenty-flve  thou- 
sand dollars  to  De  purchased  by 
plaintiff  from  Its  profits,  and  the  sec- 
<ind  In  adjustment  of  the  first,  to 
pay  twenty-five  thousand  dollars  from 
the  promisor's  estate,  the  evidence 
was  held  to  show  no  consideration 
for  either  contract.  Royer  v.  Kelly, 
rCal.)  161  P  1148. 

8.  Manary  v.  Runyon.  4t  Or.  49S, 
TS  P  1028;  Mutual  Film  Corp.  v. 
Morris,  (Tex.  Civ.  A.)  184  SW  1060: 
O'Nell  v.  Gibson,  (Tex.  Civ.  A.)  177 
SW  188;  Parlis  y.  Elmore,  S9  Wash. 
«84,  110  P  381. 

9.  Scatena  v.  Van  Loben  Sels,  19 
Ctil.  A.  423,  126  P  187;  Lamb  v. 
Scullen,  61  Mich.  280,  28  NW  99; 
Bngelhorn  vi  Reitlinger,  66  N.  Y.  Su- 
per. 485  [afi;  122  N.  T.  76,  25  NB 
S»7,  »  L.RA  648];  Strong  v'.  Place,  38 
HowPr  114  [rev  on  other  grounds  51 
N.  T.  627  mem]. 

lA.  Nugent  v.  0'C!onnor,  103  NTS 
f22;  Cebaflos  v,  Munson  SS.  Line,  93 


ing  circumstance." 

[i  978]  c.  Beality  »f  Oonsent— (1)  Mantal  In- 
oapadtsr.  One  who  alleges  the  mental  incapacity 
of  a  party  to  a  contract  must  establish  it  by  a  pre- 
ponderance of  the  evidence." 

[$  979]  (2)  Fraud."  One  asserting  that  the 
making  of  a  contract,  particularly  a  written  eon- 
tract,  was  induced  A>y  fraud  must  establish  sncli 
fact  by  clear  and  I  convincing  evidence,"  a  mere 
preponderance  of  th^  evidence  not  being  sufficient.* 
Fraud  may,  however,  be  shown  by  circumstantial 
evidence.** 

[$  980]  (3)  KDstake.  Where  it  is  contended 
that  a  written  contract  does  not  express  the  tme 
intent  of  the  parties  the  evidence  of  mistake  most 


A.pf>.  Dlv.  693,  87  NYS  811  [rev  42 
Misc.  22,  85  NYS  630];  Butler  y. 
Davis,   119  Wis.  1«6,  96  NW  661. 

11.  U.  S.— The  Blisabeth,  209  Fed. 
140  (for  evidence  held  not  to  show 
an  agreement  to  perform  work  in 
about  a  weelc). 

111. — ^West  V.  Ranney  Refrigerator 
Co..  261  111.  660,  104  NE  182  (^r  evi- 
dence held  sufflcient  to  show  parties' 
understanding  of  agreement);  Ingra- 
faam  V.  Mariner,  194  IlL  269,  62  NE 
(09. 

Me. — Liberty  v.  Haines,  103  Me. 
182,  68  A  738.  . 

Mass. — Osgood  v.  HcOann,  147 
Mass.  196,  17  NE  521. 

Mich. — ^Tyng  v.  (Converse,  180  Mich. 
1(5.  146  NW  629. 

HO. — Osage  Tie,  etc.,  Co.  v.  Oorg- 
Hurphy  Timber,  etc.,  Co.  (A.)  191 
SW  1028  (for  evidence  showing  con- 
tract entire,  not  severable). 

N.  T. — Reltzfeld  V.  Harris,  171  App. 
Dlv.  40S,  167  NYS  460. 

Tex. — St.  Louis  Southwestern  R. 
Co  v.  Johnston,  68  Tex.  Civ.  A.  639, 
126   SW  61. 

(a]  ETiaenee  of  van*  fsnenl 
oernlraimtlona  between  the  parties  to 
a  written  contract  as  to  what  they 
meant  thereby  is  insufficient  to  re- 
move an  ambiguity  by  showing  a 
nracttcal  construction  thereof, .  al- 
though the  contemporaneous  or  sub- 
sequent acts  and  conduct  of  the 
parties,  if  definite  and  certain,  may 
be  resorted  to  for  such  purpose. 
Ingraham  v.  Mariner,  194  111.  269, 
62  NE  609. 

lb]  Bffeet  of  considaratlOB. — Al- 
though any  consideration,  however 
small,  may  be  regarded  as  sufilnlent 
to  support  a  contract,  yet  the  effect 
of  the  consideration  when  pr<J\'ed  or 
admitted,  and  the  effect  of  the  evi- 
dence offered  to  prove  such  contract. 


are  entirely  different  propositions. 
Liberty  v.  Haines,  103  Me.  182,  68  A 
738. 

1.8.  Lamore  v.  Frlsbie,  42  Mich. 
188.  3   NW   910. 

13.  Red  Line  Mut.  Tel.  Co.  v. 
Pharris,    82    Nebr.    371.    117   NW   996. 

14.  Bernard  v.  Fee,  129  Mich.  429, 
88  NW  10B2. 

16.  Des  Allemands  Lumber  Co.  v. 
Morgan  City  Timber  0>.,  117  La.  1, 
41   S  832. 

16.  Hannay  v.  New  OrleanA  Cot- 
ton Exch.,  112  La.  998,  36  S  831. 

17.  Missouri  Pac.  R.  Co.  v.  Bras- 
sll,  72  Tex.  233,  10  SW  403.  See 
generally  Insane  Persons  [22  Cyc 
11171. 

[aj  BTidano*  held  mflatsBt. — 
Mathews  v.  Nash,  161  Iowa  126,  130 
NW  798;  Whittle  v.  Tompkins,  94  S. 
C.   237,   '?7  ^E  929. 

[b]  Bvldmoa  held  InanfflelsBt/— 
Fearnley  v.  Fearnley,  44  Colo.  417, 
98  P  819;  Small  v.  Reeves,  69  SW 
752,  22  KyL1051;  Richardson  v.  Trav- 
elers' Ins.  Co.,  109  Me.  117,  82  A 
1005;  Lodge  v.  Hulings,  63  N.  J.  Eq. 
169,  61  A  1015  [aff  64  N.  J.  Eq.  761, 
53  A  664]:  Haines  v.  Scott,  35  App. 
Dlv.  616,  64  NYS  844;  Colonial  Trust 
Co.  v.  Hoffstot,  219  Pa.  497,  69  A  62: 
Miller  v.  Rutledge,  82  Va.  863,  1  SE 
202. 

H«usa7  •>rld«Be«  of-taaaattjr  see 
Evidence  [16  Cyc  1130]. 

OptaloB  avldaaM   «f  tammaU^  see 

Evidence    [17    (3yc    74,    91, " 

237]. 
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Evidence  [17  Cyc  696];  Fraud  [20 
C^o  144]. 

19.  Aril. — Smith  v.  Mosbarger,  18 
Arls.   19,    166   P  79. 

Colo. — Marlines  v.  Martinei,  67 
Colo.   292,   141   P  469. 

Del. — Stewart  v.  Monad  Engineer- 
ing Co..  27  Del.  166,  84  A  209  [aff 
26  Del.  36.  78  A  698. 

111. — Pittenger  v.  Pittengar,  208  111. 
682.   70  NE  699. 

Ky. — Northern  Coal,  etc.,  Co.  V. 
Bates,    146   Ky.    624.    143    SW   13. 

Me. — Strout  V.  Lewis.  104  Me.  65, 
71  A   137. 

Mo. — Hunting,  etc..  Club  v.  Hack- 
mann,  172  Mo.  A.  649,  166  SW  791. 

N.  T.— Adams  v.  Giliig,  199  N.  Y. 
314,  92  NE  670  [aff  131  App.  Dlv. 
494.  115  NYS  999]. 

N.  D. — McLennan  v.  Plummer.  34 
N.    D.    269,   158    NW   269. 

Okl.— Lusk  V.  White,  161  P  641; 
Herron  v.  M.  Rumley  Co.,  29  Okl. 
317,    118   P   962. 

Or. — Stennlck  v.  J.  K.  Lumber  Co., 
161   P   97. 

Pa. — Hicks  V.  Harbison- Walker  Co., 
212   Pa.   437.  61  A  968. 

Porto  Rico. — CtMS  v.  Lopes,  17 
Porto  Rico  40. 

S.  C. — Broadfoot  v.  Oibson,  33  S. 
C.  Eq.  39. 

Tenn. — Mayberry  v.  Nlchol,  (Ch. 
A.)    39    SW   881. 

Va.— Gary  v.  Harris,  91  SE  166. 

W.  Va. — Wilson  v.  Maxon,  56  W. 
Va.  194.  49  SE  128;  Fairmont  First 
Nat.  Bank  v.  Bowman,  36  W.  Va. 
649,  14  SE  989-  WhitUker  v.  South- 
west Virginia  impr.  Co.,  34  W.  Va. 
217,    12    SB   607. 


Wis. — Milwaukee  First  Nat.  Bank 
V.  Buetow,  123  Wis.  286.  101  NW 
927.  See  Foster  v.  Lowe,  181  W^is.  54, 
110  NW,  829. 

<3an. — Vellleux  v.  Ordway,  34  Can. 
S.  C.  146.  24  C:anLTOccNotes  109. 

[a]  MmmoBM  for  nle.— (1)  Fraud 
is  never  presumed,  and  a  '  contract 
should  not  be  adjudged  void  on  that 
account,    unless   the   allegations   and 

Sroof  thereof  are  clearly  convincing, 
essey  v.  Butterfield,  il  Colo.  Z5£. 
167  P  1;  Stennick  v.  J.  K.  Lumber 
Co.,  (Or.)  161  P  97.  (2)  Equity  will 
not  cancel  a  contract  by  fraud,  ex- 
cept in  a  clear  case.  Schlnzer  v.  Wy- 
man,  27  N.  D.  489,  146  NW  898.  (3) 
When  an  original  transaction  is  in- 
fected with  fraud,  the  confirmation 
of  it  is  so  inconsistent  with  justice, 
and  so  likely  to  be  accompanied  with 
imposition,  that  the  courts  watch  It 
with  the  utmost  strictness,  and  do 
not  allow  It  to  stand  but  on  the 
clearest  evidence  of  a  solemn  and  de- 
liberate act.  Wilson  v.  Carpenter,  91 
Va.  188.  21  SE  243,  60  AmSR  824. 

[b]  BvidMUM  Aald  to  Show  ftand. 
— Koch  V.  Streuter,  232  III.  694.  83 
NE  1072;  York  v.  Boomer,  94  Nebr. 
62,  142  NW  689:  McLennan  v.  Plum- 
mer, 34  N.  D.  269,  168  NW  269;  Gray 
V.  Fuller,  85  Wash.  13.  147  P  402; 
Ballouz  V.  Higgins.  61  W.  Va.  68,  5< 
SB  184. 

[c]  Brldaao*  hald  not  to  riiow 
tn,rUL—Dotaon  v.  Kirk,  180  Fed.  14. 
108  CCA  368:  Ford  v.  Sweet,  2S  C^olo. 
A.  584,  144  P  862;  Herald  Pub.  Co. 
V.  National  (^rculatlon  Co.,  143  Ky. 
830,  137  SW  829;  Wright  v.  Wright, 
106  SW  866,  32  KyL  669;  Proctor 
Coal  Co.  V.  Stmnk.  123  Ky.  520.  96 
SW  603,  29  E^L  (96;  United  Shoe 
Mach.  Co.  ▼.  Kimball,  193  Mass.  361. 
78  NE  790;  Waite  v.  Shoemaker.  60 
Mont.  264,  146  P  736-  Hart  v.  Walsh. 
84  Misc.  421,  146  NYS  23fi;  Krause  v. 
Krause.  30  N.  D.  64.  ifl  NW  (91; 
Schlnzer  v.  Wyman.  27  N.  D.  489.  148 
NW  898;  Batcheller  v.  Hobne.  76 
Wash.  97,  185  P  802;  Knott  v.  Sea- 
mands,  25  W.  Va.  99. 

[d]  BatUoatlon. — See  Aoierican 
Cotton  Co.  v.  Collier,  30  Tex.  Civ.  A. 
106,  69  SW  1021  (holding  evidence 
insufficient). 

90.  Crocker  v.  White.  182  Ala.  476. 
60  S  227;  Conner  v.  Groh.  90  Md.  674, 
46  A  1024.  See  also  Kansas  MUl  Own- 
ers', etc.,  Mut.  F.  Ins.  Co,  v.  Rana- 
melsberg,  68  Kan.  631,  60  P  446 
(holding  that  to  impeach  a  written 
contract  as  obtained  by  fraud  the 
evidence  of  fraud  should  be  clear. 
decided,  and  satisfactory,  and  it  Is 
error  to  Instruct  that  "the  prepond- 
erance of  evidence  need  only  be 
slight,  80  that  the  jury  are  enabled 
to  say,  there  Is  a  little  more  evi- 
dence upon  one  side  than  upon  the 
other).  But  compare  Tanton  v. 
Martin,  80  Kan.  22,  101  P  4S1  (hold- 
ing that  a  charge  of  fraud  may 
be  established  by  a  preponderance 
of  evidence  which  overcomes  the  pre- 
sumption of  honesty  and  aU  opposing 
evidence). 

21.  Harvey  v.  Nutter,  66  W.  Va. 
208,  66  SE  363;  Bronson  v.  Vaughn. 
44  W.  Va.  406.  29  SE  1022. 


-  For  later  oaaea,  d«T*lopm«nts  and  duuiffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  clear  and  eonvineing,''  and  of  a  kigher  degree 
than  if  the  agreement  were  oral.^  L^  evidence, 
however,  is  required  to  show  that  the  written  eon- 
tract  does  not  cover  all  the  matters  agreed  on  than 
to  establish  that  the  contract,  so  far  as  it  is  ex- 
pressed, does  not  tnily  state  the  agreement.^ 

[$  981]  (4)  Dnress.  Evidence  relied  on  to 
establish  a  defense  of  duress  must  establish  the 
fact  with  reasonable  certaint;^  by  clear,  cedent, 
and  convincing  evidence.**       / 

[$  982]  (5)  TTndne  laltnaice.  Circumstantial 
evidence  may  be  sufficient  to  establish  undue  in- 


fluence leading  to  the  making  of  «  eontraet." 

[}  983]  d.  niegality.  When  a  contract  is  legal 
on  its  face,  its  illegality  must  be  clearly  shown**  by 
a.  preponderance  of  the  evidence.**  The  court  may, 
iiowever,  consider  all  the  facts  and  circumstances 
of  the  transaction  and  the  acts  done  ia  pursnanee 
thereof.*" 

[i  984]  «.  Modification.  Evidence  to  show  a 
parol  modification  of  a  written  contract  must  be 
dear*^  and  convincing,**  but  it  need  not  be  unoon- 
troverted.**  A  preponderance  of  the  evidence  will 
Bufflce.** 


fla.  Hudson  V.  Hnasey,  16S  Iowa 
140.  115  NW  <ZS;  BowHns  v.  Bowling, 
172  Ky.  32,  188  SW  1070;  Haag  v. 
Damon  Mfg.  Co.,  168  Ky.  840.  156 
SW  884;  Keddy  ▼.  Daurey,  47  N.  S. 
229,  12  DomLR  621,  18  EeatLR  ;63 
[allowing  app  7  DomLR  1181; 
Provincial  Fox  ▼.  Tennant,  48  N.  S. 
665.  21  DomLA  286  lallowlnr  app  18 
DomL.R  389];  Imham  v.  Child,  1  Bro. 
Ch.  92.  _  ,     ^ 

[a]  BvldMlo*  ImM  SHaelMlt. — 
Mercer  v.  Hlckman-Eibbert  Co.,  106 
SW  441.  82  KyL  230;  Alger  v.  Cheney 
Lumber  Co,  176  Mich.  119,  140  NW 
999:  Canada  Grand  Trunk  R.  Co.  v. 
"Woicott.  169  Mich.  688.  124  NW  630; 
Northwest  Threshfer  Co.  v.  McNlnch, 
42  Okl.  155,  140  P  1170;  Potherlng- 
ham  V.  Ijockhart.  80  8.  D.  394,  13S 
NW  804;  Kansas  City  Packing  Box 
Co.  V.  Spies,  (Tex.  Civ.  A.)  109  SW 
432;  Pedersen  v.  Hansen,  161  Wis. 
S55,    164  NW  368. 

rj>]  jmaeBfl*.  held  lasoAoleiit.'— 
Cloync  V.  Levy.  28  Cal.  A.  637,  148 
P  224;  Hudson  v.  Huseey.  1S5  Iowa 
140.  135  NW  626;  Kennedy  v.  Pulton 
Mercantile  Co.,  108  SW  948,  33  KyL. 
60;  Arguelles  v.  Altken,  6  Philippine 
120. 

as.  Keystone  Axle  Co.  v.  Iieyda, 
188  Pa.  322,  41  A  477  (holding  that 
the  evidence  of  several  defendants  is 
to  be  treated  aa  the  evidence  of  dlf-. 
ferent  persons,  in  considering  the 
rule  requiring  more  than  one  witness 
to  Impeach  the  terms  of  a  written 
contract).  _ 

94.    Mills  V.  Ruehlin,  29  Kan.  87. 

as.  Miller  V.  Davia^  52  Colo.  486, 
122  P  798. 

96.  Drenforth  v.  Palmer  Pneu- 
matic Tire  Co.,  146  111.  A.  62  [all  240 
111.  26,  88  NB  2901;  Lewis  v.  Doyle, 
182  Mich.  141,  148  NW  407;  Oate  City 
Nat.  Bank  v.  Elltott.  (Mo.)  181  SW 
25;  Ford  v.  Bngleman,  118  Va.  89,  86 
SB  862;  Cornwall  v.  Anderson,  86 
Wash.  869,  148  P  1. 

[a]  Dnraaa  tutag  a  spMlMi  of 
fraiul,  must  be  clearly  proved.  Ford 
V.   Ehigleman,  118  Va.  89,  8*  SB  852. 

[bl  A  fil— T  pxapondetaiUM  Is 
necessary  and  the  evidence  must 
make  snch  a  case  aa  overcomes  the 
itresamptlon  of  fair  dealing.  Lewis 
V.  r>oyle.  182  Mich.  141,  148  NW  407. 

[cI  BvldMM*  iMia  laanfflelaat.— 
Miller  V.  Davia.  52  Ck>Io.  48E.  122  P 
793;  Dyrenforth  v.  Palmer  Pneumatic 
Tire  Cq^  146  111.  A.  62  (all  240  111. 
25.  88  NB  290]. 

[d]  SliSMtts  asd  aota  of  Intimlda- 
ttni  do  not  necessarily  prove  duress, 
and.  where  the  t>arty  was  under  a 
moral  obligation  to  enter  Into  or  dls- 
ctiarge  a  contract,  the  presumption  is 
that  ne  acted  from  a  sense  of  moral 
duty,  and  this  presumption  should  be 
weighed  in  the  scale  against  the  evi- 
dence of  duress.  Meredith  v.  Mere- 
dith, 79  Mo.  A.  686. 

or.  Borchers  v.  Barckers,  143  Mo. 
A.   72.   122  SW  357. 

[a]  Xvldaiioe  held  to  ahow  nadv* 
InatiWKit  MrPmrrll  v.  Bdwards.  166 
Ky.  476.  161  BW  534;  Shevlln  v. 
Shevlin.  96  Minn.  898,  105  NW  257: 
Simmons  y.  Kelsey,  76  Nebr.  124,  107 
NW  122. 

[b]  SvUaaoe  bald  not  to  ahow  u- 
Anm  InHaamca^—  Woods  v.  Roberts, 
185  111.  489,  57  NB  426  [mod  82  IlL 
A  6301;  Bawden  v.  Taylor.  166  111.  A. 
443  (air  254  111.  464.  98  NE  9411: 
Wright   v.   Wright,    106   SW  886,   « 


KyL  669;  Lodge  v.  Hutings,  63  N.  J. 
Bq.  159,  51  A  1016  [aff  64  N.  J.  Bq. 
761,  63  A  664];  Doheny  v.  Lacy.  42 
App.  Div.  218,  69  NTS  724  [aS  168 
N.   T.    213,   61   NB   256). 

aa.  U.  S. — Cleage  v.  Laldley,  149 
Fed.  346,  79  CCjTa*. 

Ala. — Ramsey  v.  Smith,  138  Ala. 
333,  35  8  326. 

Ark. — Ooodrum  v.  Merchants, .  etc.. 
Bank,  102  Ark.  326,  144  SW  108.  Ann 
Casl914A  511. 

111. — Lattib  V.  Tomllnson,  261  Til. 
388.  103  NB  1068  [aft  177  Ili.  A.  890]. 

Iowa. — Shaulis  v.  Bnxtoh,  116  Iowa 
426.   88  NW  968. 

Mass. — Hoban  y.  Dempsey,  217 
Mass.  166,  104  NB  717,  LRA1916A 
1217,  AnnCa8l916C  810. 

Mich; — Simmer  v.  Cutter,  160  NW 
605. 

Miss.— Knut  V.  Nutt.  83  Miss.  866, 
35  S  686,  102  AmSR  462  [aff  200  V.  B. 
12.  26  set  216,  50  L.  ed:  348]. 

Nebr. — Shafer  v.  Beatrice  State 
Bank,  99  Nebr.  817,  166  NW  632. 

N.  T. — Strauss  Linotyping  Co.  v. 
Schwalbe,  169  App.  Dlv.  3)7,144  NYS 
648. 

N.  C. — Brown  v.  Klnaey,  81  tt.  C. 
246. 

Okl.— Hu)>er  v.  Gulp,  4<  Cftl.  670, 
149  P  216. 

Pa. — Fountain  v.  Bleham.  286  Pa. 
36.  84  A  181,  AnnCasl918D  1186. 

S.  C. — Sylveeter-Blakley  Qo.  ▼. 
Goodwin.  61  S.  C.  362,  29  SB  3. 

Va.— Kla«  v.  Pratt,  117  Va,  739, 
86  SB  74. 

W.  Va.— Northfork  Bd.  of  Edu- 
cation V.  Angel,  75  W.  Va.  747,  84  SB 
747.  LRA1916B  189. 

Wia.— Currle  v.  Mlchle,  128  Wis. 
120,  101  NW  370. 

[a]  Varttomar  gronada  of  Ule. 
gtXur^—W  An  agreement  between 
an  employer  and  a  labor  union  to 
hire  only  men  of  the  union.  Hoban  v. 
Dempsey,  217  Maaa.  166,  104  NB 
717,  LRA1916A  217,  AnnCasl916C  810. 
(2)  An  agreement  between  the  wife 
of  plaintiff  in  an  alienation  suit  and 
defendant  therein,  leading  to  a  settle- 
ment thereof,  aa  tending  to  relieve 
her  husband  from  flnanclal  responsi- 
bility imposed  on  him  by  his  marital 
duties.  Huber  v.  Culp,  46  Okl.  670, 
149  P  216.  (3)  An  arrangement  for 
Illegal  use  of  a  liquor  license  belong- 
ing to  a  third  person.  Simmer  v. 
Cutter,  (Mich.)  160  NW  605.  (4)  In- 
fluencing public  oflflcer.  Knut  v. 
Nutt,  83  Miss.  366.  35  S  686.  102 
AmSR  452  [aff  200  U.  S.  12,  26 
set  216.  60  L.  ed.  348];  Hough  v. 
State,  145  App.  Dlv.  718.  130  NTS  407 
[rev  68  Misc.  26,  124  N^S  878].  (5) 
Compounding  felony.  Goodrum  v. 
Merchants',  etc..  Bank,  102  Ark.  326, 
144  SW  198.  AnnCaal914A  611;  Paige 
V.  HIeronymUB,  192  111.  646,  61  NB 
832;  Shaulis  v.  Buxton,  115  Iowa  425, 
88  NW  968;  Shafer  v.  Beatrice  State 
Bank,  99  Nebr.  817,  166  NW  632; 
Strauss  Linotyping  Co.  v.  Schwalbe, 
159  App.  Dlv.  347,  144  NYS  649; 
Fountain  v.  Bigham,  236  Pa.  35,  84 
A  131,  AnnCasl913D  1185;  Sylvester- 
Bleckley  Co.  v.  Goodwin,  61  S.  C. 
362,  29  SB  3;  Northfork  Bd.  of  Bdu> 
cation  v.  Angel.  76  W.  Va.  747.  84  SB 
747,  LRA1916B  189;  Currle  v.  Mlchle, 
123  Wis.  120,  101  NW  370.  (6)  Im- 
moral consideration.  Ramsey  v. 
Smith,  138  Ala.  333.  36  8  326:  Mc- 
Donald V.  Born,  186  Mich.  177,  97 
NW  693;   Brown  v.  Klnsey,   81   N.  C. 


246.  (7)  Bvading  taxation.  Brown 
v.  Newell,  64  S.  C.  27,  41  SB  835.  (8) 
Procuring  evidence.  Singer  Mfg.  C». 
v.  City  NWt.  Bank,  145  N.  C.  319,  SB 
SB  72.  (9)  Restraint  of  trade.  Klaff 
V.  Pratt,  117  Va.  739,  746,  86  SB  T4 
[quot  CVc].  (10)  8ecr«t  commission 
to  agent.  Rosenberg  v.  Jefferson,  168 
NTS  157;  Bolotin  v.  Jefferaon,  1<> 
NTS  69. 

89.  U.  8.  Fidelity,  «tc„  Co.  v. 
Charles,  181  Ala.  668,  81  S  668,  67 
LRA  212. 

30.  Ramsay  v.  Whitbeclc,   183   TIL 

650.  66   NB  822   [rev  81  111.  A.    2101. 

31.  V.  8. — Caldwell  V.  Schmof- 
bach,  176  Fed.  429. 

La. — Brunswig  v.  Wm.  S.  Mcrrell 
C!hemlcal  Co.,   110  La.    214,  34  3  417. 

Or. — Boyes  v.  Ramsden,  34  Or.  268, 
65  P  888. 

Va.— Kent  v.  Kent,  34  SB  32. 

Wash. — 'Anhstrong  v.  Wheeler,  tt 
Wash.   261,  150  P  6. 

Wyo. — Stickney  v.  Hughes,  12  Wy*. 
397.  75  P  945,  IS  Wyo.  267,  79  P  9Si. 

33.  Colo. — Shulxe.v.  Shea,  87  Ck>M. 
887.  86  P  117. 

Nebr.— Baker  v.  Uontgomery,  79 
Nebr.  98,  110  NW  696. 

Pa. — ^Phillips  V.  American  Cetneirt 
Tile  Mfg.  Co.,  220  Pa.  141.  69  A  68»; 
Mullet   V.   Henael,   7   Pa.   Super.  624.  ' 

Wash. — Armstrong  v.  Wheeler,  8t 
Wash.  261,  150  P  6:  Dinsmore  Saw- 
mill Co.  V.  Falls  CJity  Lumber  Oo:, 
70  Wash.  42,  126  P  72;  Malloy,  V. 
Drumheller,  68  Wash.  108,  122  P  1^06. 

B.  C— Cook  V.  Cook.  19  B.  C.  811. 
17  DomLR  661,  27  WeatLR  980. 

Ont. — ^Drake  v.  (Tadwell,  2  OntWll 
282.  17  OntWR  539   (Inaufflcient).    , 

[a]  WbSU  oa*  assertlaff  •  panil 
modOloattoa  of  a  written  oontragt 
has  the  burden  of  proof,  it  la  auflS- 
clent  If  he  produces  evidence  con- 
vincing the  Jury.  Achenbach  y.  Stod- 
dard, 253  Pa.  338.  98  A  604:  Arm- 
strong V.  Wheeler.  86  Wash.  281,  ISO 
P  5.  See  also  Baker  v.  Montgomery, 
78  Nebr.  98,  110  NW  696  (wher*  «vl-> 
dence  was  held  Inaufflcient  to  show 
that  the  written  contract  prohibiting 
a  physician  from  practicing  medlcliie 
within  a  certain  territory  waa  aat 
aside  by  a  subsequent  parol  agree- 
ment). 

33.  Quldman  v.   Wilder,   45   CoI6. 

651,  101  P  769.  See  Leonajt-d  v.  Hal- 
lettl  67  Colo.  274,  141  P  48  (holding 
evidence    sufflcient). 

34.  Hills  v.  McMunn.  288  III.  488. 
83  NB  963;  Beck  v.  Umshler.  139 
Iowa  378,  116  NW  138  (holding 
that  while,  to  reform  a  written  con- 
tract, the  modified  contract  must  be 
established  by  clear,  satisfactory, 
and  conclusive  evidence,  showing  the 
changed  contract  beyond  a  reason- 
able doubt,  the  modification  of  a  con- 
tract  may  be  proved  by  a  fair  pre- 
ponderance of  the  evidence):  Kime  v. 
Tobyhanna  Creek  Ice  Ck>.,  240  Pa.  fl> 
87  A  278.  See  also  C^arstens  v. 
Barles.  26  Wash.  676,  67  P  404 
(where  an  instruction  telling  the 
Jury  that  the  modification  must  be 
established  "by  a  preponderance  of 
the  evidence  satisfactory  to  your 
minds"  was  sustained). 

[a]  Zllaatiatioa.— An  agreement 
under  seal  may  be  renewed  by  parol, 
and  to  prove  such  renewal  it  Is  un- 
necessary to  produce  two  witnesses, 
or  one  witness  and  corroborating 
circumstances,  as  in  the  case  of  re- 
forming written  Imtraments.    Klme 
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[$  '985]  f.  Beadsnon.  The  evidence  of  a  mutaal 
resoiasion  mnst  be  inconsistent  with  the  continued 
existence  of  the  contract,"  and  proof  of  an  oral 
ifeeeissioii  of  a  written  contract  most  be  dear  and 
oonTinoing.**  A  mere  return"  or  mutilation"*  of 
the  written  agreement  is  not  in  itself  conclusive. 


[i  986]  g.  Performaaee  or  Breach.  Questions 
as  to  the  performance  or  breach  of  contracts  are 
governed  by  the  rules  as  to  the  weight  and  suffi- 
ciency of  evidence  applicable  to  civil  actions  gen- 
erally.* 

[i  987]    H.    Qoflstioiu   of   Law    and   Fact— 1. 


V.  Tobyhanna  Creek  Ice  Co.,  240  Pa. 
61,'  87  A  278. 

[bl  BtUmio*  bald  anSlaUiit. — 
Brown  v.  McKnlght,  (Ark.)  118  SW 
40J»:  Clinton  Flreprooflng  Co.  v.  Qran- 
fleld,  28  Cal.  A.  826,  1S2  P  817:  Kng- 
lahd-Kelch  Co.  v.  Evening  Journal 
Co.,  28  Del.  179,  91  A  448:  Hills  v.  Mc- 
Munn,  232  111.  488,  88  NE  963;  Merle 
V.  Beifeld,  194  III.  A.  364;  Heur  v. 
Helkens,  (Iowa)  158  NW  486;  Olive 
Hin  PIre  Brick  Co.  v.  Mulllns,  163 
Vy-  293.  lEB  SW  372:  Douglas  Elec- 
tric Conatr.  Co.  t.  Honteleone,  10  La. 
A.  (Orleans)  122;  Walthur  v.  Par- 
Juim,  10  L>a.  A.  (Orleans)  64;  Rlgaud 
V.  Otrraher,  7  La.  A.  (Orleans)  340; 
SChnyder  v.  Galnnle,  E  La.  A.  (Or- 
leans) 21;  (teusoulas  v.  Stock,  223 
Mass.  537,  112  NE  221;  Barr  v.  John- 
son, 170  Mo.  A  394,  15S  SW  459; 
I>awrence  v.  Heylman,  89  App.  Dlv. 
UO  [air  85  NTS  789,  184  N..  Y.  531 
mem,  76  NB  1098  mem];  Hatch  v. 
Oorlinskl.  31  Utah  446,  88  P  406;  J. 
P.  Houck  Tanning  Co.  v.  CHnedinst, 
118. Va.  Itl,  86  SE  861. 
,  Ic]  avid«BO«  hitiUL  lamuMeUattt— 
i^er  V.  Wise,  21  Hawaii  148;  Fls- 
«Iier  v.  Schram,  175  App.  Div.  147, 
169  NTS  496. 

.  3S.  Morris  v.-Barrltt,  83  App.  Dlv. 
144.  if  NTS  898.  See  Hethering- 
ton  V.  William  Firth  Co.,  210  Mass. 
s7  )6  NE  961  (holding  that  a  vote 
M  cancellation,  by  the  board  of 
flirectors  of  plalntiflF,  of  a  contract 
.between  It  and  defendant  Is  not 
'<Sonclu8lve  on  the  Issne  of  the  con- 
tract being  annulled  with  its  con- 
sent;, there  being  evidence,  conslst- 
Uig  of  testimony  and  attendant 
slrcumstances.  of  the  vote  being 
conditioned  on  the  execution  of  a 
Mbatltute  contract,  which  was  never 

done).  

'.  [a]  zanatratiaB^— Where  defend- 
•fits  agreed  to  sell  yarn  to  plaintiff 
And  subsequently  turned  the  contract 
over  to  a  third  party  who  agreed  to 
"make  the  deliveries  a.t  an  excess 
price,  and  defendants  had  assumed 
'liability  for  the  excess  to  plaintiff, 
defendants  cannot  set  up,  in  a  suit 
for  such  excess,  an  alleged  cancella- 
tion of  the  contract  by  themselves 
gnd  the  third  party,  the  third  party 
avlng  delivered  all  the  yam  and  re- 
ceiveefpay  therefor.  Skyland  Hosiery 
Co.  v.  Hughes,  56  Pa.  Super.   89. 

86L  Thompson  v.  Stone,  43  Pa. 
Super.  69;  Cooke  v.  Cain,  36  Wash. 
tES.  77  P  682. 

[a]  avldaao*  ImM  niflloleiit.— 
Keeney  v.  Waters,  186  Ky.  5SS.  122 
SW  til:  Toungqulst  v.  C.  H  Blom- 
alrom  Motor  Co.,  168  Mtch.  466.  122 
KW  1087:  Fraught  v.  Buko.<iky.  116 
Minn.  206.  183  NW  56;;  Wood  v. 
Whitehead  Bros.  Co.,  165  N.  Y  f46, 
69  I^  857;  Roudebush  v.  Gannon,  92 
.Wash.  608,  169  P  680:  Cooke  v.  Cain, 
tS  Wash.  863,  77  P  682;  Anderson  v. 
McDonald,  81  Wash.  274,  71  P  1087. 
lb]  aviamo*  bsUI  InsoflMant. — 
Moyies  v.  Schendorf.  288  111.  232.  87 
NB  401;  Davis  v.  Davis,  10  Ky.  Op. 
446;  England  ▼.  Houser,  163  Mo.  A. 
1.  145  SW  614;  Skyland  Hosiery  Co. 
V.  Hughes,  56  Pa.  Super.  39;  Donogh 
V.  MOOre,  22  Man.  79,  2  DomLR  525. 
'  87.  Matter  of  Chamberlain,  146 
App.  Dlv.  688.  131  NTS  245  faflf  204 
■NT  Y.  666  mem,  97  NB  1108  menil. 
•  38.  Hetberlngton  y.  William  Firth 
Co.,  310  Mass.  f.  96  NB  9(1  (holding 
that  the  mutilation  by  plaintiff  of  Its 
copy  of  its  contract  with  defendant 
la  not  conclusive  of  the  contract 
being  annulled  or  canceled  with  its 
consent,  but  is  only  one  factor  to  be 
considered  with  ail  the  others  on  the 
auestion  of  intention). 

88.  See  Evidence  [17  Cyc  753];  and 
Wm.  N.  Flynt  Granite  Co.  v.  Darling, 


178  Fed.  163,  101  CCA  483;  Oichfleld 
V.  Julia,  147  Fed.  65,  77  CCA  2^7 
(certiorari  den  203  U.  S.  593,  27  S 
Ct  781,  51  L.  ed.  832];  Springfield 
Metallic  Casket  Co.  v.  Dunn,  12  Ga.  A. 
8,  78  SE  644;  West  v.  Raney  Refrig- 
erator Co.,  261  111.  660,  104  NK  182 
lafC  181  III.  A.  424];  Telford  v.  Smith, 
186  111.  A.  631;  Baker  v.  Baker,  161 
III.  A.  430;  Tappan  v.  Rend.  6  III.  A. 
160;  Crane  v.  Indiana,  etc.,  R.  Co.,  69 
Ind.  165;  Drefahl  v.  Security  Sav. 
Bank.  182  Iowa  563.  107  NW  179; 
Roush  V.  Gesman,  126  Iowa  493,  102 
NW  495;  Shelberg  v.  McMahon.  98 
Kan.  46,  167  P  268;  Sonntag  v.  Frost, 
(KanJ  65  P  260;  Tyler  v.  Coleman, 
97  SW  373,  29  KyL  1270;  Rumsey  v. 
Livers,  112  Md.  646.  77  A  296;  Bush  v. 
Baltimore,  etc.,  Constr.  Co.,  88  Md. 
666,  41  A  1092:  Whittlesay  v.  Smith, 
(Mich.)  160  NW  529:  Colllton  v. 
Warden,  111  Minn.  486,  127  NW  1; 
Sonnenfeld  v.  Rosenthal,  247  Mo.  238. 
162  SW  321:  Stuckes  v.  National 
Candy  Co.,  168  Mo.  A.  342.  138  SW 
862;  Barker  v.  Lewis  Pub.  Co.,  152 
Mo.  A.  706.  131  SW  924;  Grinrod  v. 
Anglo-American  Bond  Co.,  84  Mont. 
169,  86  P  891;  Clifford  v.  Hughes,  189 
App.  Div.  780,  124  NTS  478;  Lang  v. 
Minck.  122  App.  Div.  485.  107  NTS 
172  [app  dism  196  N.  T.  542  mem.  88 
NB  1123  mem];  Grant  v.  Pratt,  110 
App.  Dlv.  867,  97  NTS  29  [aff  186 
N.  T.  611  mem,  79  NE  1106  mem]; 
Norton  v.  Farley,  93  App.  Dlv.  817,  87 
NTS  830;  Taylor  v.  Hotchkiss,  81 
App.  Dlv.  470,  80  NTS  1042  [aff  179 
N.  T.  546  mem,  71  NE  1140  mem]; 
Walling  V.  Cranford.  23  App.  Dlv. 
116,  48  NTS  909:  Kearney  v.  Alex- 
ander, 28  Misc.  760.  58  NTS  1076; 
Title  Guaranty^  etc.,  Co.  v.  Wehle, 
21  Misc.  481,  ^7  NTS  593;  Davis 
V.  PoUak,  147  NTS  64;  Lennon  v. 
Cniarig,  102  NTS  466;  Smith  v.  United 
Traction  &  Electric  Co.,  63  NTS 
665  [aff  168  N.  T.  697  mem,  «1  NE 
1134  mem];  Work  v.  Beach,  12 
NTS  12  [aft  IS  NTS  678.  and  a«r  129 
N.  T.  651  mem,  29  NB  1028  mem]; 
Cowan  V.  Davidson.  13  N.  C.  533; 
Clapp  V.  out  Edge  Cons.  Mines  Co., 
38  S.  D.  128.  144  NW  721;  Orlmarud 
Shoe  Co.  V.  Jackson,  22  S.  D.  114,  116 
NW  656;  Kerr  v.  Blair,  47  Tex.  Clv. 
A.  406,  105  SW  648;  Wlshon  v.  Great 
Western  Min.  Co.,  29  Wash.  366,  69 
P  1106;  Gross  v.  Lewis,  54  W.  Va. 
433.  46  SE  174;  W.  H.  Kibllnger  Co. 
v.  Sau  Bank,  131  Wis.  695,  111  NW 
709;  Plnx  v.  Crouch,  81  WestLR  961. 
[a]  Sviauio*  hsia  anflfllMiti  (I) 
To  show  breach  of  contract.  Jesse 
L.  Lasky  Feature  Play  Co.  v.  Cele- 
brated Players'  Film  Co..  214  Fed. 
861:  Ijoyalton  Electric  Light  Co.  v. 
California  Pine  Box,  etc..  Co.,  23  Cal. 
A.  368,  137  P  1099;  Tllden  v.  Hub- 
bard, 26  Ida.  677,  138  P  1123;  Han- 
mer  v.  Trainer,  l8l  111.  A.  619;  Inter- 
state Electric  Co.  v.  Feltel,  2  LcL  A. 
(Orleans)  213;  Karbach  v.  Grant,  131 
Minn.  269,  164  NW  1071;  Noel  v. 
Godlnes,  18  Philippine  546;.  Smith 
Sand,  etc., 'Co.  v.  Corbln,  8i  Wash. 
494,  142  P  1163;  J.  P.  Houck  Tanning 
Co.  V.  Cllnedlnst,  118  Va.  131,  86  SB 
861;  Hunter  v.  Byron,  92  Wash.  469, 
159  P  703.  (2)  To  show  acceptance 
of  performance.  Coal,  etc.,  R.  Co.  v. 
Nease,  207  Fed.  237,  124  CCA  607 
[rev  196  Fed.  987].  (3)  To  show 
breach  of  contract  in  restraint  of 
trade.  Gutselt  v.  Strader,  168  Ky. 
131,  164  SW  318.  (4)  To  show 
breach  of  contract  to  burn  brick. 
Luce  V.  Arkansas  Brick,  etc.,  Co., 
125  Ark.  219,  188  SW  566.  (5)  To 
show  breach  of  contract  to  remove 
buildings.  Cutler  v.  Spens,  191  Mich. 
603,  168  NW  224.  (6)  To  show 
concealment  of  sales.  Milwaukee 
Boston     Store     v.     Kats,     153     Wis. 


492,  140  NW  1088.  (7)  To  show 
defendant's  performance.  Shopper 
Pub.  Co.  V.  Skat  Co.,  90  Conn.  317,  97 
A  317.  (8)  To  show  delivery  of 
advertising  calendars.  Phillips  v. 
Menomonie  Hydraulic  Press  Brick 
Co.,  109  Minn.  56,  122  NW  874.  (9) 
To  show  failure  to  furnish  manufac- 
turing formula.  Perolln  Co.  v. 
Toung,  65  Wash.  800.  118  P  1.  (10) 
To  show  failure  to  permit  completion 
of  work.  SchiUlnger  v.  McGarry. 
25  Misc.  746,  66  NTS  673.  <11) 
To  show  failure  to  teach  plaintitt  to 
aviate.  Jansen  v.  Schneider,  78 
Misc.  48,  138  NTS  144.  But  see 
Mitchell  V.  Heinrich  Aeroplane  Co., 
96  Misc.  222,  168  NTS  738.  (12) 
To  show  furnishing  of  Information 
permitting  location  of  land  claim. 
Cummings  v.  Weir,  37  Wash.  42.  78 
P  487.  (IS)  To  show  inferior  qual- 
ity of  hydraulic  cylinder.  Livermore, 
Fdy.,  etc.,  Co.  v.  union,  etc,  Co.,  106 
Tenn.  187,  58  SW  270,  6S  LRA  482. 
(14)  To  show  infringement  of  ex- 
clusive privilege  .  with  consent  of 
grantor.  CVanlcel  v.  German  Ty- 
rolean Alps  Co..  121  Mo.  A.  51.  97 
SW  961.  (15)  To  show  pUlntllTs 
abandonment  of  contract  or  perform- 
ance thereunder.  Boville  v.  Dalton 
Paper  Mills,  86  Vt  S06.  85  A  623; 
Pugsley  V.  Fowler,  4  N.  B.  Ea.  122, 
6  EastLR  465.^  (16)  To  show  pUln- 
tifTs  nonperformance.  Manning  v. 
Broadmoor  Impr.  Co.,  30  Csl.  A.  111. 
167  P  624;  Fairbanks  v.  Zimmerman, 
30  Cal.  A.  81,  167  P  609;  Mackey  t. 
Lathrop  Co.,  ((^nn.)  99  A  691;  Walte 
v.  Shoemaker,  60  Mont.  264,  146  P 
736;  RIchman  v.  New  Tork,  89  Misc. 
218,  151  NTS  744.  (17)  To  show 
procuration  of  contract  for  furnish- 
ing laborers.  Corbln  v.  Oriental 
Trading  Co.,  82  Wash.  668.  73  P  781. 
(18)  To  show  salvage  of  sunken  lo«rs. 
Brown  v.  Hall,  121  Minn.  61,  140  NW 
128.  (19)  To  show  substantial  com- 
pliance with  paving  contract.  Peet 
V.  Bast  Grand  Forks.  101  Minn.  618, 
112  NW  1003.  (20)  To  show  trans- 
portation of  laborers.  Idol  v.  San 
Francisco  Constr.  Co.,  1  C^L  A.  9t. 
81  P  666.  (21)  To  show  variance  In 
work  due  to  plans  of  plaintitt.  In  re 
Petit,  8  La.  A.  (Orleans)  401.  (22) 
To  show  waiver  of  time  for  deliv- 
ery. Boyle,  etc.,  Co.  v.  Fox,  72  App. 
Dlv.  617,  76  NTS  102  [app  dlsm 
172  N.  T.  604  mem,  64  NE  1118 
mem].  (28)  To  show  work  done  In 
proper,  workmanlike  manner.  Thomas 
Plumbing  <3o.  v.  Hlppea,  (Iowa)  159 
NW  169. 

[b]  ■*i4l«B0*  baU  luwfllnl—ti 
(1)  To  show  breach  of  contract. 
liMshel  V.  Fishel,  227  Fed.  850.  141 
CCA  374:  Preston  v.  McNeil  Lumber 
Co.,  145  Fed.  <83;  Pranklln  v.  Helser, 
9  P.  Cas.  No.  6.064,  6  BUtchf.  4S6: 
Williams  V.  Thweatt.  (Ark.)  190  SW 
113;  Fekete  v.  Nowak.  195  III.  A 
156;  Waggener  v.  Howaley,  164  Ky. 
113,  175  SW  4;  Whittlesey  v.  Smith, 
(Mich.)  160  NW  629;  Waite  v.  Shoe- 
maker, 60  Mont.  264,  146  P  736; 
Bhrrelch  v.  Brown,  170  App.  DIt. 
827,  156  NTS  375;  Sprague  v.  Webb, 
168  App.  Dlv.  292,  168  NTS  1020: 
Watts  v.  Doull  Miller  Co.,  164  App. 
Dlv.  259,  149  NTS  744;  Mitchell 
V.  Heinrich  Aeroplane  Co.,  95  Misc. 
222,  168  NTS  728:  Royal  Tailors  t. 
Manhattan  Sight-Seeing  Co.,  147  NTS 
338.  (2)  To  show  defendant's  aban- 
donment of  the  contract.  Watson  v, 
Bayllss.  71  Wash.  499,  128  P  1061. 
(3)  To  show  delivery  of  notice  to 
begin  work.  Dwyer  v.  New  Tork,  14 
App.  Dlv.  460,  66  NTS  930.  (4)  To 
show  discharge  of  defendant's  obli- 
gation. Anguish  V.  Blair,  160  App. 
Dlv.  62,  145  NTS  892  [aff  216  N.  T. 
746  mem.  Ill  NB  1084  mem).    (6)  To 
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In  General  The  eharacter  of  iasnes  as  involving 
queations  of  law  or  of  fact  in  actions  on  contracts 
is  governed  by  the  rules  applicable  in  the  trial  of 
civil  actions  generally.^  Matters  concerning  which 
the  parties  agree  should  not  be  submitted  to  the 
jury." 

Beasonablenesfl.  The  reasonableness  of  a  con- 
tract is  a  question  for  the  jury  where  there  is  a 
dispute  as  to  the  facts;  but  where  the  facts  and 
circumstances  all  appear  in  the  testimony,  and  there 
is  no  conflict  in  it,  the  court  may  determine  the 
issue.** 

What  law  governs.  The  law  with  reference  to 
which  the  parties  intended  to  contract  must  be 
determined  by  tho_  jury,  where  it  must  be  found 
from  extrinsic  conflicting  evidence;"  otherwise  it 
is  a  question  of  law  for  the  court.** 

[%  988]  2.  Existence  and  Terms  of  Contract 
When  the  language  relied  on  to  establish  either  an 
oral  or  a  written  contract  is  clear  and  undisputed, 
the  question  of  its  sufScieney  is  for  the  court.** 


Hence,  it  is  the  duty  of  the  eonrt  to  determine,  and 
to  instruct  the  jury,  whether  or  not  a  writing  in- 
troduced in  evidence  is  a  contract  which  fixes  the 
liability  of  the  parties,  for  here  the  question  in- 
volves the  interpretation  of  the  instrument,  the 
determination  of  its  validity  as  a  matter  of  law, 
or  both.**  But  where  the  existence  and  not  the 
validity  or  construction  of  a  contract  or  the  terms 
thereof  is  the  point  in  issue,  and  the  evidence  is 
conflicting,  it  is  for  the  jury  to  determine  whether 
the  contract  did  in  fact  exist,*^  and  it  is  not  for 
the  court  to  assume  and  to  instruct  the  jury,  as  a 
matter  of  law,  that  it  did  or  did  not  exist;**  for, 
although  it  is  the  duty  of  the  court  to  put  a  con- 
struction on  the  language  of  the  contract  when  it 
has  clearly  been  ascertained  what  the  terms  of  it 
are,  yet  when  many  facts  and  conversations,  at 
different  times  testifled  to  by  a  number  of  wit- 
nesses, are  in  evidence  to  prove  the  contract,  and 
it  is  a  matter  of  controversy  what  the  terms  of  it 
are,  the  question  should  be  put  to  the  jury  as  a 
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151.  116  NW  1057.  (2)  Whether  a 
statement  of  an  Intention  to  contract 
and  the  attending  circumstances  are 
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[b]  Bepamt*  written  oonttaota^— 
(1)  Where  there  Is  a  dispute  as  to 
which  of  two  writings  embodies  the 
contract  sued  on,  both  instruments 
should  be  submitted  to  the  jury. 
Wagener  v.  Butler,  7  Misc.  17,  27 
NTS  360  raff  3  Misc  154,  22  NTS 
692].  <2)  Where  defendants,  in  an 
action  for  breach  of  a  written  con- 
tract, alleged  that  it  was  one  of 
three,  which  a  contemporaneous  oral 
contract  stipulated  should  be 
treated  as  a  single  instrument,  the 
issue  so  raised  was  for  the  jury. 
Torrey  v.  Shea,  29  C:al.  A.  313,  156  P 
820. 

B— oaalito  tisM  (or  aoosstlaf  offor 
see  infra  |  1018. 
.  40.  .Sea  oases  supra  note  47. 
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matter  for  their  detenniiuition,  with  proper  instrao- 
tions  as  to  the  law.**  So  the  question  of  whether 
the  terms  of  the  offer  have  been  brought  to  the 
notice  of  the  offeree  and  assented  to  by  him  is,  in 
the  case  of  a  conflict  in  the  evidence,  a  question  of 
fact  for  the  jury.'"  Where  the  contract  consists  of 
several  written  instruments,  it  is  the  duty  of  the 
court  to  determine  what  the  contract  is."- 

OontractB  by  correspondence.  The  question 
whether  eertain  letters  or  telegrams,  or  both,  con- 
stitute a  contract  is  one  to  be  determined  by  the 
court,  and  it  is  error  to  submit  such  question  to 
the  jury.**  But  where  letters  introduced  in  evi- 
dence by  plaintiff  in  proof  of  the  contract  sued  on 
do  not  constitute  in  themselves  a  completed  con- 
tract, but  merely  negotiations  with  a  view  to  a 
contract,  and  they  are  supplemented  by  oral  testi- 
mony, it  is  proper  to  submit  to  the  jury  the  ques- 
tion whether  the  contract  alleged  was  in  fact  com- 
pleted." 

.  Implied  contatcta.  The  existence  of  a  contract 
implied  in  fact  presents  a  question  of  fact.°* 

Execution  and  delivery.  Where  the  evidence  ia 
-conflicting,  question  as  to  the  execution**  and  de- 
liverjr**  are  for  the  jury. 

Owmpleteness  of  writing.  The  question  of  whether 
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388,  163  SW  246. 

Me. — Homans  r.  Liamliard,  21  Me. 
808. 
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Cowan  Bldg.  Co.,  126  Md.  221,  98  A 
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V.  Randall.  124  Md.  101.  91  A  797. 

Mich. — Sines  v.  Superintendents  of 
Poor,  68  Mich.  888,  21  NW  428. 

K  Y. — Gallagher  v.  Hlrsb,  46  App. 
Dlv.  467,  81  NTS  609. 

N.  C— Blount  V.  Guthrie,  99  N.  C 
as,  6  SE  890. 

Pa. — Exchanjre  Mut.  L.  Ins.  Co.  ▼. 
ReadlnK  Mut.  L.  Ins.  Co.,  69  Pa. 
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Southern  R.  Co.,  68  Pa.  Super.  419; 
YounK  V.  aiatlnffton  Rolling  Mills,  66 
Pa.  Super.  184. 

[a]  Bole  »p«Il«a^An  Instruction 
that.  If  a  writing  was  not  so  signed 
or  accepted  as  to  become  a  contract, 
the  jury  might  consider  it  in  deter- 
mining the  terms  of  and  parties  to 
the  contract,  is  not  objectionable,  as 
instructing  that,  although  the  jury 
And  the  writing  to  be  the  contract, 
they  might  consider  it  an  oral  con- 
tract. Brennecke  v.  Heald,  107  Iowa 
176,  77  NW  1088. 

•  SO,  McE^wen  V.  Morey,  60  111.  32; 
Thomas  v.  Barnes,  166  Mass.  681,  Si 
NE  683;  Stevens  v.  Amslnck,  149 
App.  Dlv.  220,  183  NTS  815;  Neuman 
V.  National  Shoe,  etc.,  Exch.,  26  Misc. 
888,  66  NTS  193  [aff  26  Misc.  412,  64 
NYS  942];  N.  Q.  Vogel  Co.  v.  Cauld- 
well-Wlngate  Co.,  140  NTS  870; 
Skrine  v.  Gould.  29  U  T.  R.  19. 

[a]  Adoption  of  oontxaet  mad*  lir 
vriaeoMMor.— Swift  v.  Detroit  Rock 
Salt  Co.,  ^83  Fed.  231,  147  CCA  237. 

Bl.  Bales  T.  Northwestern  Cons. 
Milling  Co..  21  Okl.  421.  96  P  699. 

BS.  Cal. — Ennls  Brown  Co.  v. 
Hurst,  1  Cal.  A.  762,  82  P  1056. 

Ga. — Capital  City  Brick  Co.  v.  At- 
lanta Ice, 'etc.,  Co..  6  Ga.  A.  436,  444, 
68  SE  662   [quot  Cyc]. 

111. — Chalmers  Motor  Co.  v.  Seney, 
196  IlL  A.  227. 

Iowa. — Lea  v.  Henry,  66  Iowa  662, 
10  NW  243;  Rebman  v.  McKlnley,  33 
Iowa  606. 

Mass. — EUls  ▼.  Block.  187  Mass. 
408,   73   NE  476. 

Mo. — ^Dnlon  Service  Co.  V.  Moffet- 


partiea  to  a  written  agreement  intended  that  the 
writing  should  embody  their  entire  oral  a^preement 
or  only  a  part  thereof  is  a  question  for  the  court 
to  be  determined  from  the  conduct  and  language 
of  the  parties  and  the  surrounding  circumstances," 
although  it  has  been  held  that  the  question  of 
whether  contracts  are  related  or  independent  is 
for  the  jury.** 

[(  989]  8.  Partiea.  Where  the  question  as  to 
the  person  with  whom  a  contract  is  .made  is  dis- 
puted, it  becomes  one  for  the  jury,**  as  where  there 
is  a  controversy  as  to  the  real  party  in  interest,"  or 
as  to  the  intent  with  which  a  signature  was  affixed.** 
So,  on  conflicting  evidence,  the  joint  or  several 
character  of  the  contract  should  be  left  to  the 
jury,*'  although  it  is  a  question  'for  the  court  when 
dependent  merely  on  a  construction  of  the  terms 
of  a  written  contract.*^. 

[(  990]  4.  fieality  of  Oonsent— a.  Capacity. 
Question^  of  the  capacity  of  parties  to  contract 
are,  on  conflicting  evidence,  questions  for  the  jury 
under  proper  instructions  from  the  court.** 

S$  991]  h.  Frand.  Where  there  is  evidence  that 
endant  was  induced  to  sign  or  to  enter  into  a 
contract  by  fraud  and  imposition,  the  question 
should  be  submitted  to  the  jury.**    But  where  de- 
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460. 

Mo. — International  Text-Book  Co. 
V.  Tount,  129  Mo.  A.  247,  108  SW  124. 

Nebr. — Llpps  v.  Panko,  93  Nebr. 
489,  140  NW  761. 

Wis. — ^Antigo  First  Nat.  Bank  v. 
Wunderllch.  145  Wis.  193,  130  NW  98 
(holding  that  the  fact  that  a  contract 
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la]  MtOm  appltod. — Where  the 
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templated that  a  written  contract 
should  be  signed  in  pursuance  or  in 
furtherance  of  a  previous  oral  agree- 
ment, the  written  contract  subse- 
I  quently  signed  governed  the  ship- 
I  ment  as  matter  of  law,  and  It  was 


error  to  submit  that  question  to  the 
Jury.  Ft.  Worth,  etc.,  R.  Cb.  v. 
Wright,  SO  Tex.  Civ.  A.  284,  70  SW 
385. 

B&  Klngsland.  etc.,  Mfg.  Oo.  v. 
St.  Louis  Malleable  Iron  Co.,  29  Ho. 
A.  626;  Dechert  v.  Municipal  Electric 
Light  Co„  9  App.  Dlv.  573.  41  NYS 
692;  Galloway  v.  Walker,  1  Del.  Co. 
(Pa.)  453. 

B8.  Diament  v.  Colloty,  66  N.  3.  L. 
296,  49  A  446,  808.  See  Fitxpatrick 
Bldg.  Co.  V.  Healy,  120  Minn.  237,  139 
NW  495. 

ao.  Mitchell  V.  Boyce,  (Tex.  (^v. 
A.)  120  SW  1016. 

a.  Schuster  v.  Snawder,  101  SW 
1194,    81   KyL   264. 

63.  Knowlton  V.  Parsons,  198 
Mass.  439.  84  NE  798;  Sloan  v. 
Courtenay,  64  S.  C.  814.  8t  SB  431. 

63.  Kendrlck  v.  Cisco,  U  Lea. 
(Tenn.r247. 

64.  Hartley  v.  Marietta  Nursery 
Co..  138  Ga.  736,  76  SE  89;  Richard- 
son V.  Renner,  91  Kan.  440,  138  P 
674;  Cameron-Barkley  Co.  v.  Thorn- 
ton Light,  etc..  Co..  138  N.  C.  366,  60 
SE  696,  107  AmSR  532. 

SB.  Ala. — MoUne  Jewelry  Co.  v. 
Oew.   171  Ala.  416,  66  S   144. 

Kan. — State  L.  Ins.  Co.  v.  Johnson. 
73  Kan.  667,  86  P  597. 

Mo. — Cady  v.  Coates,  101  Mo.  JL 
147,  74  SW  424. 

Okl. — Geo.  O.  Richardson  Mach.  (%. 
v.  Duncan.  46  Okl.  21.  148  P  80. 

S.  C. — Baldwin  v.  Postal  Tel.  Cabli 
C!0.,  78  S.  C.  419.  59  SE  67. 

Alta.— Young  v.  Smith.  8  Alta.  L. 
266,  21  DomLR  97,  7  WestWkly  1361, 
30  WestLR  642. 

[a]  Tor  MHMOVl*  <1>  where  It  ap- 
peared that  defendant  could  not 
read,  and  he  testified  that  plaintiff, 
in  asking  him  to  sign  a  written  con- 
tract, told  him  that  it  correctly 
stated  the  agreement  made  by  them, 
whereas  the  paper  differed  materially 
from  the  agreement,  it  was  held 
error  for  the  court  to  direct  a  ver- 
dict for  plaintiff  based  on  such  writ- 
ing. Bates  V.  Harte,  124  Ala.  427,  21 
S  898,  82  AmSR  186.  (2)  In  an  ac- 
tion to  avoid  a  written  contract  and 
to  recover  money  paid  thereon,  oa 
the  ground  of  false  and  fraudulent 
representations,  a  defense  that  the 
representations  were  so  palpably 
false  or  unreasonable  that  the  party 
claiming  to  be  Injured  could  not  be. 
and  was  not,  deceived  thereby,  is  a 
question  of  fact  for  the  Jury.    State 
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fendant  introdnees  no  evidence  in  snpport  of  raeh 
defense,  a  verdict  is  properly  directed  for  plaintiff.** 
On  the  other  hand,  if  the  evidence  shows  con- 
elnsively  that  a  representation  was  made  as  an  in- 
dncement  to  enter  into  a  contract,  that  it  was  false, 
and'  that  such  representation  was  relied  on,  the 
court  should  direct  a  verdict  for  defendant.*^ 

[$  992]  c.  Mistake.  The  existence  of  a  mistake 
as  to  the  terms  of  the  contract  is  one  of  fact  for 
the  jury,  on  conflicting  evidence,**  as  is  the  question 
of  Diligence  in  signing  a  contract  without  taking 
some  precaution  to  ascertain  its  contents.** 

[$  993]  d.  Duress.  While  the  question  of  what 
constitutes  duress  is  one  of  law,^**  the  question  of 
the  existence  of  facts  establishing  it  is  for  the 
jury,  in  ease  of  a  conflict  in  the  evidence." 

[(  994]  5.  Consideration.  Ordinarily,  the  ques- 
tion of  the  presence  of  a  benefit  or  detriment  to 

tiatlMT  • 


the  promisor,  sufficient  to  constitute  a  <;onsidera- 
tion,  is  a  question  of  fact,"  as  is  the  question  of 
what  constitutes  the  consideration  where  it  is  con- 
troverted." 

[$  995]  6.  Legality.  Whether  or  not  a  contract, 
the  terms  of  which  have  been  ascertained,  is  void 
as  in  contravention  of  public  policy  is  a  question  of 
law  to  be  determined  by  the  court."  But  if  the 
validity  of  a  contract  depends  on  the  determination 
of  some  questioh  of  fact,  such  as  the  intention  of 
the  parties,  the  matter  then  becomes  a  mixed  ques- 
tion of  law  and  fact,  and  should  be  submitted  to 
the  jury,  under  proper  instructions  from  the  court." 
In  such  case,  the  only  question  for  the  jury  is  the 
truth  of  the  alleged  facts." 

[i  996]  7.  Oonstmction — a.  In  General.  The 
construction  of  a  contract  must  be  determined  by 
the  court  as  a  question  of  law,"  this  being  true 


L.  Ins.  Oo.  ,v.  Johnson,  7S  Kan.  6B7. 
85  P  597. 

68.  Robinson  v.  Vaughan,  49  App. 
Dlv.    170,    63    NTS    197. 

ef7.  Snerk  v.  Holmes,  IZS  Hlch. 
118.   8>  NW  1016. 

IMzsottOB  of  vwdlot  see  Infra  I 
1032. 

68.  Locke  V.  Lyon  Medicine  Co., 
84  SW  307,  S7  KyL  1;  Freeman  v. 
Croom,  172  N.  C.  624.  90  SB  523; 
Greenleaf-Johnson  Lumber  Co.  v. 
Leonard.  146  N.  C.  339,  59  SB  134; 
McDonald  v.  McKlnney  Nursery  Co., 
44  Okl.  62,  143  P  191. 

66.  Shores-Mueller  Co.  v.  Lonning, 
159   Iowa  96,  140  NW  197. 

70.  Clement  v.  Buckley  Mercantile 
Co.,  172  Mich.  243.  137  NW  657;  Kan- 
sas City,  etc.,  R.  Co.  v.  Graham,  (Tex. 
Civ.    A.y    145    SW   832. 

71.  Kaua  v.  Qracey,  162  Iowa  671, 
144  NW  625:  Salvador  v,  Feeley,  106 
Iowa  478,  76  NW  476;  Clement  v. 
Buckley  Mercantile  Co.,  172  Mich. 
243,  137  NW  667;  Kansas  City,  etc., 
R.  Co.  V.  Graham,  (Tex.  Civ.  A.)  146 
SW  632;  Ck>mwail  V.  Anderson,  85 
Wash.   869,   148  P  1. 

73.  In  re  Thomson,  165  Cal.  290, 
131  F  1046;  Talbott  v.  Stemmons,  10 
KyL.  33. 

73.  Bush  V.  Russell,  180  Ala.  590. 
61  S  373;  Schoonmaker  v.  Gray.  208 
N.  Y.  209,  101  NB  886,  AnnCasl914D 
610  [rev  148  App.  Div.  908,  132  NTS 
11461;  In  re  Dutton,  181  Pa.  426.  37 
A  682. 

■  74.  Conn. — Connors  v.  Connolly,  86 
Conn.  641.  86  A  600,   45  LRXNS  664. 

D.  C. — Looney  v.  Metropolitan  R. 
Co..  24  App.  610. 

Oa. — Smith  T.  Du  Hose,  78  Oa.  413, 
3  SB  309.  6  AmSR  260. 

111. — Tarr  ▼.  Stearman,  264  III.  110, 
105  NB  957. 

Ind. — Knig;ht,  etc.,  0>.  v.  Miller, 
172  Ind.  27,  87  NB  823,  18  AnnCas 
114S. 

Iowa. — Sloan  v.  Davles,  106  Iowa 
97,    74   NW   922. 

N.  T. — Cohen  v.'  Berlin,  etc..  En- 
velope Co.,  166  N.  T.  £92,  299,  69  NB 
906;  CumminKs  v.  Union  Blue  Stone 
Co..  164  N.  T.  401,  68  NB  625,  79 
AmSR   665.    52   LRA    282. 

Old. — ^Huber  v.  Culp,  46  Okl.  670, 
149  P  216. 

Pa. — ^Kuhn  v.  Buhl,  251  Pa.  348,  96 
A  977. 

Tox.T-Plerce  v.  Randolph,  12  Tex. 
290. 

W.  Va. — ^Hines  v.  Springfleld  Dlst. 
Bd.  of  Education,  4»  W.  Va.  426,  38 
SB  660. 

Wis. — Pulp  Wood  Oo.  v.  Green  Bay 
Paper,  etc.,  Co.,  167  Wis.  604,  147 
KW  1058;  KelloKK  v.  LArkin,  3  Finn. 
123.  S  Chandl.  133,  66  AmD  164. 

Bng. — ^Tallls  V.  Tallis,  1  B.  &  B. 
391.   72   BCL   391,  118  Reprint  482. 

[a]  9ha  gnestion  wUl  Bttt  fee  mi1>i^ 
auttsd  to  tbm  ixaj,  where  there  is  no 
dispute  in  regrard  to  its  terms  or 
what  has  been  done  under  it.  Cum- 
tnings  T.  Union  Blue  Stone  Co.,  16 
App.  Div.  608,  44  NTS  787  faff  164 
NT  T.  401,  (8  MS  626,  79  AmSR  666, 


62   LRA   2^2 

[b]  '  WlietlMT  •  oontract  is  partial 
restraint  of  trade  is  reasonable  or 
contrary  to  public  noll*y.  and  whether 
there  is  an  adequate  consideration  to 
support  it,  were  held  to  be  questions 
for  the  court.  Tarr  v.  Stearman,  284 
III.  110.  106  NB  957. 

7B.  Ala. — Whetstone  y.  Montgom- 
ery Bank.    9   Ala.   875. 

Colo. — Mulligan  v.  Smith,  32  Colo. 
404.   76  P  1063. 

Fla. — South  Florida  R.  Co.  ▼. 
Rhodes.  26  Fla.  40,  6  .S  633,  23  AmSR 
606.  3  LRA  733. 

Ga.— Fitigerald  Third  Nat.  Bank  v. 
Baker,.  (A.)  91  SB  346;  McConnell  v. 
Cherokee  Nat.  Bank,  18  Ga.  A.  62,  88 
SB  824. 

Iowa. — Canfield  Lumber  Co.  v. 
KInt  Lumber  Co.,  148  Iowa  207,  127 
NW  70;  Shaulla  T.  Buxton,  116  Iowa 
425,  88  NW  868, 

Ky.— Lytle  v.  Newell,  <8  SW  118, 
24  K^V  188. 

Mich.— Detroit  Salt  Co.  v.  National 
Salt  Co..  134   Mich.   103,  96  NW  1. 

N.  T. — Dunham  v.  Hastings  Pave- 
ment Co.,  66  App.  Dlv.  844,  67  NTS 
632  [reh.  den  67  Apj>.  Dlv.  426,  68 
NTS  221];  Smith  v.  Babcock,  3  App. 
Div.  6,  37  NTS  966;  Chesebrough  v. 
Conover.  21  NTS  568  [afT  140  N.  T. 
882,  35  NB  6331;  Dellsi  v.  Ficarrotta, 
76  Misc.  488,  136  NT.S  663. 

Or. — Obenchaln  v.  Ransoma-Crum- 
mey  Co.,  69  Or.  647,  188  P  1078,  189 
P  920. 

Tex.— Bllerd  v.  BUison,  (Civ.  A.) 
166  SW  878;  Burck  v.  Abbott.  22  Tex. 
Civ.  A.  216,  64  SW  314:  Wagner  v. 
Biering,    (Civ.   A.)    22   SW   258. 

[a]  Oontraot  Isfal  on  Ita  fae*. — 
Conceding  that  a  contract  legal  In  its 
terms  and  in  its  consideration  may 
be  rendered  illegal  as  aeibinst  public 
policy  by  reason  of  the  intention  of 
the  parties  to  so  use  it  as  to  com- 
mit civil  injury  to  third  persons, 
where  the  evidence  as  to  such  inten- 
tion is  conflctlng.  the  contract  can- 
not be  declared  Illegal  by  the  court 
as  matter  of  law.  U.  S.  (jonsolidated 
Seeded  Raisin  Co.  v.  Grlffln,  etc,  Co., 
126    Fed.    384,    61    CCA    334. 

[b]  Althongli  a  oontiaot  Is  aa- 
bvnoiis,  so  that  evidence  of  acts  of 
the  parties  in  Its  performance  be- 
comes competent  as  tending  to  show 
the  interpretation  wliich  they  put  on 
it  and  as  furnishing  a  guide  In  the 
construction  of  it.  the  (luestion 
whether  the  parties  contemplated  the 
performance  of  acts  rendering  the 
contract  void  as  against  public  policy 
is  for  the  Jury.  Dunham  v.  Hastings 
Pavement  Co.,  67  App.  Dlv.  426,  88 
NTS  221  [den  reh  66  App.  Div.  244, 
67  NTS  632). 

76.    Bell  v.  Plerson,  Morr.   (iQwa) 

_  77.  V.  S.— Titus  V.  Whiteside,  228 
Fed.  965. 

Ala. — Hardaway-Wrlght  Coj  v. 
Bradley,  183  Ala.  698,  51  S  21. 

Ariz. — Weatherford  v.  Hangar,  16 
Aria.   437.   146   P  769. 

AriLr— Bnglea  v.    Blocker,    182   SW 


193;  Pittsburg  Steel  Co.  v.  Wood,  109 
Ark.  «37,  160  SW  619;  Stames  v. 
Boyd,  101  Ark.  469,  142  SW  1143; 
Wood  ▼.  Kelsey,  90  Ark.  272,  119  SW 
258;  Storm  v.  Montgomery,  79  Ark. 
172,  95  -SW  149;  Dugan  v.  Kelly,  75 
Ark.  65,  88  SW  831;  Fletcher  v, 
Slmms,  76  Ark.  162,  86  SW  993. 

..?*lrr^'=^^"*'®  *■  Ray-  is*  cai. 

618,  623,  143  P  1018  [clt  CycJ;  Pear- 
son  v.  M.  M.  Potter  Co.,  10  CaL  A. 
246.  101  P  881. 

Del. — Carroll  v.  Cohen,  28  Del.  233, 
91  A  1001;  Collins  v.  Hutchlns,  18 
Del.  498,  47  A  1004. 

D.  C. — Hazelton  v.  Le  Duo,  10  App. 
379.  See  O'Brien  v.  Pabst  Brewhig 
Co.,  31  App.  68. 

Oa. — Hienlng  v.  Whaley,  18  Ga,  A. 
208,  89  SB  168;  Ludden,  etc..  Southern 
Music  House  V.  Dairy,  etc..  Supply 
Co.,  17  Ga.  A.  681,  87  SB  823;  Power 
V.  Gainesville,  etc,  R.  Co..  16  Ga.  A, 
732,  86  SB  61;  Pldcock  v.  Mace^  16 
Ga.   A.    794,    84    SB    226.  * 

111. — ^Rosenbaum  v.  Devtne,  271  111. 
364,  111  NB  97  [rev  192  III.  A.  801: 
Dunn  V.  Crltchfleld,  214  III.  292,  78 
NB  886;  Foster  v.  Chicago,  197  IlL 
294,  64  NB  323  [alt  98  III.  A.  41; 
Graham  v.  Sadlier,  185  111.  96,  48  NB 
221;  Goodheart  v.  Hall,  146  111.  A. 
604;  Wolf  v.  Powers,  144  111.  A.  168 
[afr  241  111.  9,  89  NB  336];  Cincln. 
natl,  etc.,  R.  Co.  v.  Baker,  130  III.  A. 
414;  Sexton  v.  Barrie,  102  IlL  A.  586. 

Ind. — ^Dlxon  v.  Duke,  86  Ind,  434: 
Beatty  v.  Gates,  4  Ind.  164;  Pru- 
dential L.  Ins.  Co.  V.  Sellers,  64  Ind. 
A.  326,  102  NB  894;  Indiana  Fuel 
Supply  Co.  V.  Indianapolis  Basket 
Co.,  41  Ind.  A.  858,  84  VTE  776. 

Iowa.-— Grasmier  v.  Wolf,  90  NW 
813. 

Kan. — Northrup  Nat,  Bank  v.  Tates 
Center  Nat.  Bank,  98  Kan.  663,  159  P 
403;  Frazier  v.  Missouri  Pac.  R.  Co., 
97  Kan,  285,  164  P  1022,  1023  (cit 
(3yc];  Rettlnger  v.  Danneily,  91  Kan. 
61,  136  P  942;  Brown  v.  St.  John 
Trust  Co..  71  Kan.  134.  80  F  37;  Ger- 
manla  P.  Ins.  Co.  v.  Curran,  8  Kan.  9. 

Ky. — Colston  v.  Chenault,  46  SW 
684,  20  KyL  226. 

Md. — Maryland,  etc.,  R.  (So.  T. 
Silver,  110  Md.  610,  73  A  297. 

Mass. — Waldstein  v.  Dooskin,  220 
Mass.  232,  107  NB  927;  Goldstein  v. 
D'Arcy,  201  Mass.  312,  87  NB  684; 
Johnston  v.  Faxon,  172  Mass.  466,  52 
NB  639. 

Mich. — Cutler  y.  Spens,  191  Midi. 
603,  168  NW  224;  International  Text- 
Book  Co.  V.  Roberts,  168  Mich.  601. 
134  NW  460. 

Mo.— Mount  V.  Neighbors  Impl., 
etc.,  Co.,  (A.)  189  SW  614;  Ford  v. 
Dyer,  148  Mo.  628.  49  SW  1091; 
Bvans  v.  Graden,  126  Mo.  72,  28 
SW  439;  Chapman  v.  Kansas  City, 
etc.,  R.  Co.,  114  Mo.  542,  21  SW 
858;  Newman  v.  Standard  Ace.  Ins. 
Co.,  192  Mo.  A.  159,  177  SW  808; 
Witlard  v.  Sumner,  7  Mo.  A.  677. 

Nebr. — Hinman  v.  F.  C.'  Austin 
Mfg.  Co.,  66  Nebr.  187,  90  NW  984; 
McCormldc  Harvesting  Madi.  Co.  v. 
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whether  the  contract  involved  is  written'*  or  oral,'*  |  terial  at  whose  suggestion  particular  ela\^ses  were 
or  whether  on  one  paper  or  many,*"  and  it  is  inuna- 


I>avls,  61  Nebr.  i06.  86  NW  tSO;  Uc- 
Cormlck  Harvestins  Mach.  Co.  v. 
Carpenter,  1  Nebr.  (Unoff.)  273.  95 
NW  617. 

N.  J. — John  Sommer  Faucet  Co.  v. 
Commercial  Casualty  Ins.  Co.,  89  N. 
J.  L.  693,  9»  A  342;  Brautigam  v. 
Dean,  85  N.  3.  !•.  549.  89  A  760  [aff 
86  N.  J.  L.  676.  92  A  344];  Grueber 
BnKlneering  Co.  v.  Waldron,  71  N.  J. 
L.  697.  60  A  886:  Smith,  etc.,  Co.  v. 
Lunger.  64  N.  J.  L.  639.  46  A  623. 

N.  M.— Kelnath  V.  Reed,  18  N.  M. 
358,  137  P  841. 

N.  Y. — Smith  V.  Dotterwelch.  182 
App.  Dlv.  489,  116  NTS  MB  [rev  on 
other  trrounds  200  N.  T.  299,  93  NB 
986,  33  LRANS  892];  Jones  v.  Gould, 
123  App.  Dlv.  286.  108  NYS  21  [rev 
on  other  grounds  200  N.  Y.  18,  92  NE 
1071];  Whitney  v.  Olean,  45  App.  Dlv. 
4S5.  60  NTS  951. 

N.  C. — Neal  v.  Camden  Perry  Co., 
166  N.  C.  663,  82  SB  878;  Morrison  v. 
Parks,   164   N.  C.  197.  80  SE  85. 

Okl. — Comanche  Mercantile  Co.  v. 
Wheeler,  etc..  Mercantile  Co..  165  P 
683:  J.  Rosenbaum  Grain  Co.  v.  Hig- 
gins,   40  Okl.   181,  136   P  1073. 

Pa. — Neale  v.  Dempster,  184  Pa. 
482,  39  A  289  ;•  Erie  Forge  Co.  v.  Penn- 
sylvania Iron  Works  Co.,  22  -Pa. 
Super.  660;  Kimbrough  v.  Hoffman, 
6  Pa.  Super.  60. 

S.  C. — Batesburg  Cotton  Oil  Co.  v. 
Southern  R.  Co..  103  S.  C.  494,  88  SB 
860.  ^ 

S.  D. — Hughes  v.  Rudy,  16  S.  D. 
460,  90  NW  136. 

Tenn. — Perry  v.  Williamson.  (Ch. 
A.)  62  SW  887. 

Utah. — Bailey  v.  Spalding-Living- 
ston Investments  Co.,  43  Utah  636, 
136  P  962. 

Va. — Norfollc  etc.,  R.  Co.  v.  Mundy, 
110  Va.  422,  66  SE  61. 

Wash. — Creagh  v.  Equitable  Ij. 
Assur.  Soc,  19  Wash.  108,  62  P  626. 

W.  Va.— Franklin  v.  T.  H.  Lilly 
Lumber  Co.,  66  W.  Va.  164,  66  SE  225. 

Wis. — Payne  v.  Payne,  129  Wis. 
460,   109  NW   105. 

[a]  Trnderstandlar  of  v«rtl«a<— 
The  construction  of  a  written  agree- 
ment Is  a  question  of  law  for  the 
court,  and  therefore  ordinarily  it  Is 
incompetent  to  prove  or  to  submit 
to  the  Jury  what  either  party  to  a 
written  contract  considered  Its  mean- 
ing ori  its  legal  effect.  Anderson  v. 
Grand  Forks  First  Nat  Bank,  6  N. 
D.  497,  72  NW  916. 

[!)]  Wbatlawffovems.— Where  the 
acts  of  parties  surrounding  the  mak- 
ing of  a  contract.  Indicated  that  they 
Intended  it  to  be  governed  by  the 
law.  of  Missouri  and  not  of  Elansas, 
and  the  testimony  was  not  conflict- 
ing, the  question  was  for  the  court. 
J.  I.  Case  Threshing  Mach.  Co.  v. 
Tomlln,  174  Mo.  A.  512.  161  SW  286. 

78.  U.  S.— Bell  v.  Bruen,  1  How. 
169,  11  L.  ed.  89;  Burgle  v.  Hicks,  203 
Fed.  340:  In  re  Hartdagen,  189  Fed. 
546;  Lydia  Cotton  Mills  v.  Prairie 
cotton  Co.,  166  Fed.  225,  84  CCA  129. 

Ala. — Barnhill  v.  Howard,  104  Ala. 
412,  16  S  1;  Boykln  v.  Mobile  Bank, 
72  Ala.  262.  47  AmR  408;  Bernstein 
v.  Humes,  60  Ala.  682,  31  AmR  62; 
Kidd  V.  Cromwell,  17  Ala.  648;  Hol- 
man  v.  Crane,  16  Ala.  670;  Baskett 
Lumber,  etc.,  Co.  v.  Gravlee,  (A.)  73 
S  291.  > 

Ark. — ^Wilkes  v.  Stacy,  113  Ark. 
556,  169  SW  796:  Thomas  v.  Johnston, 
78  Ark.  674,  95  SW  468;  Estes  v. 
Boothe,  20  Ark.  583. 

Conn. — Auftmordt  v.  Stevens,  46 
Conn.  411;  Thompson  School  Dist. 
No.  8  V.  Lynch,  33  Conn.  330;  Jen- 
nings v.  Sherwood,  8  Conn.  122. 

D.  C. — Rheam  v.  Martin,  26  App. 
181. 

111.— Robinson  v.  Tetter,  238  111. 
320,  87  NE  363  [aff  143  111.  A.  1721; 
Illinois  Cent.  R.  Co.  v.  Foulks,  191  111. 
57,  60  NE  890  [aff  92  111.  A.  391]; 
Graham  v.  Sadlier,  165  111.  96,  46  NE 


221;  Howe  Sewing  Mach.  Co.  v.  Lay- 
man. 88  111.  89;  Ogden  v.  Kirby.  79 
111.  656;  Heaton  v.  Kemper,  3  111.  367; 
Collins,  etc.,  Co.  v.  Sliver,  160  111.  A. 
430;  Michigan  Cent.  R.  Co.  v.  Osmus, 
129  IIU  A.  79;  Traders'  Mut.  L.  Ins. 
Co.  V.  Humphrey,  109  111.  A«  246  [aff 
207  111.  640.  69  NE  876];  Pease  v. 
Rand,  etc..  Desk  Co.,  100  111.  A.  244; 
Ehrler  v.  Worthen,  47  111.  A.  660; 
Ramming  v.  Caldwell,  48  111.  A.  175; 
Spencer  v.  Dougherty,  23  111.  A.  399; 
Cari>enter  v.  Burkhardt,  17  111.  A. 
180-   Adams,   etc.,   Mfg.   Co.  v.   Cook, 

16  111.  A.  161;  Cook  County  v.  Sex- 
ton, 16  111.  A.  93  [aff  114  111.  174,  28 
NE    608]. 

Ind. — ^ymmes  v.  Brown,  13  Ind. 
818;  Ault  Wooden-Ware  Co.  v.  Baker, 
2C  Ind.  A.  374.  68  NE  266. 

Iowa. — Comptograph  Co.  v.  Bur- 
roughs Adding  Mach.  Co.,  159  NW 
465:  Hughbanks  v.  Boston  Invest.  Co., 
92  Iowa  267,  60  NW  640;  ^handler  v. 
Knott,  86  Iowa  113,  6*  NW  88; 
Andrews  v.  Tedford,  37  Iowa  314; 
Rohrabacher  v.  Ware,  37  Iowa  86. 

Kan. — McKnight  v.  Straaburger 
BIdg.  Co.,  96  Kan.  118,  160  P  642; 
Ellis  v.  Woodruff.  88  Kan.  734,  129  P 
1193;  Cosper  v.  Nesblt,  45  Kan.  467, 
26  P  866-  Bell  v.  Keepers,  37  Kan.  64, 
14  P  542;  Warner  v.  Thompson,  35 
Kan.  27,  10  P  110. 

Ky. — Frankfort  Modes  Glass  Works 
V.  Arbogast,  148  Ky.  4,  146  SW  1122; 
Georgetown  Water,  etc..  Co.  v.  Smith, 
97  SW  1119,  SO.KyL  253;  Thomas  v. 
Thomas,  16  B.  Mon.  '"8;  Williams  v. 
Hay,  10  KyL  319. 

Me. — Ouptill  V.  Damon,  42  Me.  271: 
Woodman  v.  Chesley,  39  Me.  46;  Todd 
V.  Whitney.  27  Me.  480. 

Md. — Phoenix  Pad  Mfg.  Co.  v.  Roth, 
127  Md.  540,  96  A  762:  Carrington  v. 
Graves.  121  Md.  667.  89  A  237;  New 
York,  etc„  R.  Co.  v.  Bates,  68  Md. 
184,  11  A  706:  Whlteford  v.  Munroe. 

17  Md.  136;  Emery  v.  Owlngs,  6  Gill 
191. 

Mass. — Pettlnglll  Andrews  Co.  v. 
Schrafft,  214  Mass.  469,  102  NE  308; 
Millgr  V.  Lord,  11  Pick.  Jl;  Fowle  v. 
Bigelow,  10  Mass.  379. 

Mich. — Tompkins  v.  Gardner,  etc., 
Co.,  69  Mich.  18,  87  NW  43:  Gage  v. 
Meyers.  59  Mich.  300,  26  NW  622; 
Wagner  v.  Eggleston,  49  Mich.  218. 
13  NW  522;  McKeniie  v.  Sykes,  47 
Mich.  294.  11  NW  164;  Dudgeon  v. 
Haggart,  17  Mich.  273. 

Minn. — Bell  Lumber  Co.  v.  Sea- 
man. 161  NW  383:  Klemlk  v.  Hen- 
drlcksen  Jewelry  Co.,  128  Minn.  490. 
151  NW  203;  Dodgre  v.  Rogers,  9 
Minn.  228. 

Mo. — Belt  V.  Goode.  SI  Mo.  128; 
Judge  V.  LeClalre,  81  Mo.  127;  Cald- 
well V.  Dickson,  26  Mo.  80;  Fellows 
V.  Dorsey,  171  Mo.  A.  289,  167  SW 
995;  Oehler  v.  Conrad  Schopp  Fruit 
Co.,  162  Mo.  A.  446,  142  SW  811; 
New  York  L.  Ins.  Co.  v.  Wolfson,  124 
Mo.  A.  286,  101  SW  162:  Young  v. 
Van  Natta,  113  Mo.  A.  650,  88  SW 
123;  State  v.  Donnelly,  9  Mo.  A.  519; 
Vastlne  v.  Wyman,  6  Mo.  A.  <698. 
See  Mills  v.  Lewis,  8  Mo.  A.  662 
mem;  Vastlne  v.  Wyman,  6  Mo.  A. 
598  mem;  Home  L.  Ins.  Co.  v.  Pot- 
ter, 4  Mo.  A.  595  mem;  Dunn  v.  St. 
Louis,  4  Mo.  A.  587  mem. 

Nebr. — Peru  Plow,  etc.,  Co.  v. 
Johnson,  86  Nebr.  428,  125  NW  595; 
Slmms  V.  Summers,  89  Nebr.  781,  58 
NW  431. 

N.  H. — Monadnock  R.  Co.  v.  Felt, 
62  N.  H.  879;  Drew  v.  Towle,  SO  N. 
H.  631,  64  AmD  309. 

N.  J. — ^Decker  v.  Smith.  88  N.  J.  L. 
680,  96  A  915-  Smalley  v.  Hendrlck- 
son,  29  N.  J.  L.  3.71;  Rogers  v.  Colt, 
21  N.  J.  L.  704;  Perth  Amboy  Mfg. 
Co.  V.  Condit,  21  N.  J.  L.  669. 

N.  T.— Glaclus  v.  Black,  67  N.  Y. 
568;  Wood  v.  Glens  Falls  Auto.  Co., 
174  App.  Dlv.  880,  161  NYS  808: 
Marshall  v.  Sackett.  etc.,  Co.,  166 
App.  Div.  141,  151  NYS  1045;  Fln- 
layson    v.    Wlman,    84    Hun    367,    32 


NYS  847;  Levyv.  Kottman.  11  Misc. 
372.  32  NYS  241  [rev  8  Misc.  504,  28 
NYS  1150];  Hassett  v.  McArdle.  7 
Misc.  710,  28  NYS  48  [aff  6  Misc. 
622,  26  NYS  1135];  Campbell  v. 
Jlmenes,   3 -Misc.  516,   23  NYS   333. 

N.  C. — Barkley  v.  Atlantic  Coast 
Realty  Co.,  170  N.  C.  481,  87  SE  219; 
Morrison  v.  Parks,  164  N.  C.  197.  «0 
SE  86;  Jennette  v.  City  Hay.  etc., 
Co.,  168  N.  C.  166,  73  SE  884;  MIll- 
hlser  v.  Pleasants,  118  N.  C.  237.  23 
SE  969:  Lindsay  v.  Hamburg  Bre- 
men Ins.  Co.,  116  N.  C.  212,  20  SE 
370;  Covington  v.  Leak.  88  N.  C.  133; 
Sellars  v.  Johnson.  65  N.  C.  104; 
Swepson  v.  Summey,  64  N.  C.  293; 
Festerman  v.  Parker,  32  N.  C.  474- 
Brown  v.  Hatton.   81   N.  C.   319. 

Oh. — Monnett  v.  Monnett,  46  Oh. 
St.  30,  17  NE  669;  Slnton  v.  Butler. 
40   Oh.   St.    168.       ' 

Okl.— Pressley  v.  Salllsaw,  164  P 
660;  Brown  v.  Coppadge,  168  P  817.' 
^, Or;— -Henry  v.  Harker,,61  Or.  276, 
118   P   205,    122   P   298.       ' 

Pa.— Continental  TlUe,  etc  Co.  v. 
Devlin,  209  Pa.  380.  68  A  843;  Elliott 
v.  Wanamaker,  156  Pa.  67,  26  A  821- 
Fidelity  Title,  etc.,  Co.  v.  People's 
Natural  Gas  Co.,  160  Pa.  8.  24  A  339: 
Folsom  V.  Cook,  115  Pa.  539,  9  A  98- 
Stokes  V.  Burrell,  8  Grant  241;  Roth 
V.  Miller,  15  Serg.  &  R.  lOO:  Evans 
V.    Negley,    13    Serg.  &  R.   218;  Deni- 

^°'i,^;,^*''.*^  '  ^®'"«f-  *  R-  »72:  Moore 
V.  Miller,  4  Serg.  &  R.  279:  Welsh  v. 
Pusar,  3  Blnn.  329;  Harris  v.  Kelly, 
10  Pa.  Cas.  186.  13  A  523:  Carbon 
Spring  Water  Ice  Co.  v.  ^wk,  29 
Pa.   Super.   IS. 

,,.^^£t:4"S!1  V-  Burnett.  92  S.  C  95, 
75  SE  368;  Wallingford  v.  Columbia^ 
etc.,  R.  Co.,  26  S.  C.  268,  2  SE  1?^ 
De  Camp  v.  Carpln.  19  S.  a  121 
Russell  V.  Arthur,  17  S.  C.  477- 
Mowry  v.  Stogner,  S  S.  C.  251. 
„.Tenn. — Toomey  v.-  Atyoe,  96  Tenn. 
873,  32  SW  264:  Louisville.  etarR 
Co.   V.   Wynn,   88   Tenn.    820.   14   SW 

Tex.— Lhich  v.  Paris  Lumber,  etc., 
Co.,  14  SW  701;  Cook  v.  Dennis,  61 
Tex.  246;  Shepherd  v.  White,  10  Tex. 
I^i,^?"^-.^-  Rosamond.  (Civ.  A.)  l«l 
SW  73;  Tinsley  v.  Pennlman.  12  Tex. 
Civ.  A.  691.  34  »W  366;  Gulf,  etc..  R. 
Co.  v.  Malone,  (Civ.  A.)  26  SW  1077. 
..Vt-— ^JK'J"  7:  Bowers  Granite  Co.. 
75  Vt.  286,  64  A  1084;  Woodbury 
Oranite  Ca  v.  Mulliken,  66  Vt.  465. 
80  A  28;  Wason  v.  Rowe.  16  Vt.  625. 

wis.— Thomas  v.  Columbia  Phono- 
graph Co.,  144  Wis.  470.  129  NW  522- 
South^m  Flour,  etc..  Co.  v.  McGee- 
han,  144  Wis.  130.  128  NW  879;  Cohn 
V.  Stewart,  41  Wla  627;  Ranny  v. 
Higby,    6  Wis.    62. 

[a]  Tha  constraoUOA  of  a  wilttsa 
oontract  Is  ordinarily  a  matter  of 
law  for  the  court,  to  be  determined 
on  a  consideration  of  Its  terms;  but 
when  its  meaning  Is  uncertain  the 
intent  of  the  parties  may  be  ascer- 
tained by  extrinsic  evidence,  and  If 
the  extrinsic  facts  and  the  Inference 
to  be  drawn  therefrom  are  free  from 
dispute  the  construction  Is  exclu- 
sively for  the  court,  but  if  not.  th* 
question  of  Intent  must  be  submitted 
to  the  Jury.  O'Brien  Mercantile  Co. 
V.  McKinley,  114  Minn.  621,  131  NW 
819;  T.  R.  Foley  Co.  v.  McKlnley, 
114  Minn.  271,  131   NW  316. 

[b]  Xa  OtaKOB  under  Lord  L. 
S  136,  declaring  that  all  questions  of 
law  are  to  be  decided  by  the  court. 
It  Is  the  duty  of  the  trial  court  to 
Interpret  written  memoranda  of  con- 
tracts. Dahlstrom  v,  Hudelson,  80 
Or.  520,  167  P  798. 

79.  See  Infra  {  998. 

80.  Ctfnn. — Jordan  v.  Patterson. 
67  donn.  473,  35  A  521. 

Minn. — Tarbox  v.  Cnuen,  68  Minn. 
44,  70  NW  860. 

N.  Y. — Birch  v.  Kavanaugfa  Knit- 
ting Co.,  34  App.  Div.  614,  64  NTS 
449  [aff  165  nT  T.  617  mom,  59  NB 
1119  mem]. 
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inserted."  This  rule,  however,  ia  subject  to  many 
qaalificationa,  all  of  which  grow'  apparently  from 
the  single  well  recognized  principle  of  separatibn 
of  the  proyinees  of  court  and  jury  as  to  matters  of 
law  and  of  fact.  In  order  that  a  pnre  question  of 
law  may  be  presented  the  terms  of  the  contract 
must  be  uncontroverted,"'  and  clear  and'  unam- 
bigaonaJ^  Questions  as  to  the  use  of  words  of  art 
or  technical  terms  must  not  be.  involyed;**  and  a 
resort   to   extraneous   circumstances   and   extrinsic 


facts,"  or  to  explanatory  evidence,*'  or  a  deter- 
mination of  the  sense  in  which  words  are  used," 
must  not  be  required.  The  question  must  be  one 
of  construction,  not  intention.^ 

[$  997]  b.  AmbignitieB.  Where  the  terms  of  a 
contract  are  ambiguous  and  their  meaning  is  to  be 
determined  from  extrinsic  evidence  which  is  con- 
flicting, a  question  is  presented  for  the  jury**  or, 
as  it  is  often  stated,  a  question  of  mixed  law  and 
fact  arises  where  the  construction  of  a  written  con- 


N.  C — Brlte  v.  Mt.  Airy  Mfg.  Co., 
129    N.   C.   34,  29  SE  634. 

Okl. — Brown  v.  Oavldaon,  42  Okl. 
598.  142  P  387. 

Or. — City  Messenger,  etc.,  Co.  v. 
Postal  Tel.  Co.,  74  Or.  431,  146  P  657. 

fa]     Xodliloatlon  aszaamant,. — 

Where  It  was  practically  undisputed 
that  a  written  contract  had  been 
modlfled  by  a  subsequent  oral  agree- 
ment, the  construction  of  the  con- 
tract as  modified  was  a  question  for 
the  court.  City  Messenger,  etc,  Co. 
V.  PosUl  Tel.  Co.,  74  Or.  43S,  14B  P 
657. 

81.  Hull  Coal,  etc.,  Co.  v.  Empire 
Coal,  etc.,  Co..  113  Fed.  266,  51  CCA 
213. 

82.  Ala. — McFadden  jv.  Hender- 
son, 128  Ala.  221.  29  S^  640;  Duna- 
way  V.  Roden,  14  Ala.  A.  501,  71  8 
70. 

Cal. — Green  v.  Coule,  145  Cal.  96, 
78   I*  837. 

Mass. — ^Freeman  v.  He^rlngton, 
204  Mass.  238.  90  NB  619,  17  AnnCas 
741. 

K.  T. — Henly  v.  Delaware,  etc.,  R. 
Co..  27  Misc.  811.  57  NTS  396  [aft 
28    Misc.   499.   59   NTS   857]. 

N.  C. — Wilson  V.  Levi  Cotton  Mills, 
140    N.    C.   62,    52   SE   260. 

83.  Ala. — Duaaway  v.  Roden,  14 
Ala.  A.   501,  71  S  70. 

Ariz. — Wadln  v.  Csuczka,  IS  Arts. 
371,   146  P  491. 

^rk. — Clark  v.  J.  R.  Watkins  Medi- 
cal Co..  115  Ark.  166,  171  SW  136; 
Capitol  Food  Co.  v.  Mode,  112  Ark. 
165.  166  SW  637;  Pittsburg  Steel  Co. 
V.  -Wood,  109  Ark.  537,  180  SW  619; 
Clouston  T.  Malngault.  105  Ark.  213, 
150  SW  858;  Runyan  v.  Runyan,  101 
Ark.   853,   142  SW  619.      . 

Ga. — ^Nelson  v.  Spence,  129  Ga.  36, 
58  SE  697;  Empire  Mills  Co.  v.  Bur- 
rell  Engineering,  etc.,  Co..  18  Ga.  A. 
253,  89  SE  630:  Schofleld-Burkett 
Constr.  Co.  v.  Rich,  16  Ga.  A.  821,  86 
SB   285. 

Ind. — Vulcan  Iron  Works  Co.  v. 
Electro  Magnetic  Gold  Min.  Co.,  54 
Ind.    A.    28,    99   NE   429,    100    NE   807. 

Ky. — ^Liexington,  etc.,  R.  Co.  t. 
Moore,  140  Ky.  514,  181  SW  267; 
Schuster  V.  Snawder,  101  SW  1194, 
31   KyL.  264. 

Mass. — Casavant  v.  Sherman,  213 
Ma«s.  23,  99  NB  475. 

Mo. — Meek  v.  Hurst,  223  Mo.  688, 
122  SW  1022,  136  AmSR  581;  Dono- 
van V.  Boeck,  217  Mo.  70,  118  SW  643. 

Nebr. — Sabin  v.  Cameron,  90  Nebr. 
347,  1S3  NW-422. 

N.  T. — ^Elwood  v.  Goldman,  217 
N.  T.  586,  112  NE  421;  McNally  v. 
Georgia-Florida  Lumber  Co.,  146  App. 
Div.  456.  469,  181  NTS  295  {aflf  210 
N.  T.  588  mem.  104  NE  1134  mem. 
and  olt  Cyc];  Flicker  v.  Oraner,  23 
Misc.  112.  60  NTS  769  [aft  22  Mlac. 
764,  48,  NTS  1104];  Russell  v.  Mo- 
Swegan,  84  NTS  614. 

N.  C. — Brldgers  v.  Ormond,  163  N. 
C.  lis,  68  SB  978r  Gay  \.  Roanoke  R., 
etc.,  Co.,  148  N.  C.  336,  63  SE  436; 
Toung  V.  Fosburg  Lumber  Co..  147 
N.  C.  26,  60  SE  654;  Banks  v.  Blades 
Lumber  Co.,  142  N.  C.  49,  54  SE  844; 
Wilson  V.  Levi  Cotton  Mills,  140  N. 
C.  62,   52  SE  260. 

Pa. — Crelier    v.    Mackey,    243    Pa. 
363,   90   A  158;   Muller  v.  Rittersvllle 
■  Hotel  Co.,  240  Pa.  79.  87  A  424. 

S.  C. — Batesburg  Cotton  OH  Co.  v. 
Southern  R.  Co.,  103  S.  C.  494,  88  SE 
360. 

Tox. — El  Paso,  etc.,  R.  Co.  ▼. 
Eichel.   130  SW  922. 

Va — ^Vettch  v.  Jenkins,  107  Va.  68, 
57   SB  674. 
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Wash. — Dennis  v.  Montesano  Nat. 
Bank,  38  Wash.   435,  80  P  764. 

[a]  FnsnoposlJtr  alMMiM*  of  dls- 
pnta  as  to  the  facts  and  absence  of 
ambiguities,  it  is  generally  for  the 
court  to  construe  a  contract,  espe- 
cially if  it  is  in  writing,  and  it  is 
also  for  the  court  to  say  whether  it 
is  on  its  face  a  complete  expression 
of  the  agreement.  -  Cutler  v.  Spens, 
191   Mich.  603.   168  NW   224. 

[b]  la  the  abaaaea  of  lataat  am- 
Ugmty,  it  is  for  the  court  to  con- 
strue a  written  contract.  G.  R. 
Bianchi  Granite  Co.  v.  Terre  Haute 
Monument  Co.,    (Vt.)    99  A   876. 

AmUnltiea  see  infra  i  997. 

M,  Harz  v.  Peterson,  80  III.  A.  21; 
Smith  V.  Paiulkner,  12  Gray  (Mass.) 
261;  Rlcker  v.  Cutter,  8  Gray  (Mass.) 
248;  Allen  v.  Charlestown  Mut.  F. 
Ina.  Co.,  6  Gray  (Mass.)  384;  Howe 
V.  Dewing,  2  Gray  (Mass.)  476;,  Van 
Eman  v.  Stancbneld.  8  Minn.  618; 
Carson  v.  West  Branch  Hosiery  Co., 
16  Pa.   Super.   476. 

as.  Conn. — Barley  v.  Hall,  89 
Conn.  606.  95  A  2. 

Ga. — Wlsenbaker  v.  West  Tellow 
Pine  Co..  16  Ga.  A.  699,  86  SB  46; 
Baker  v.  Sapiilngton,  16  Ga.  A.  94, 
84  SE  592;  Pldcock  v.  Nace,  16  Ga. 
A.   794.   84   SB   226. 

lU. — Zeigler  v.  Illinois  Trust,  etc., 
Bank,  246  111.  180,  91  NE  1041,  2^ 
LRANS  im2.  19  AnnCas  127. 

Mo. — Big  Four  Realty  Co.  v.  Clark, 
145  MO.  A.  632,  123  SW  96;  Thetford 
v.  General  Ace.  Assur.  Corp.,  140  Mo. 
A.   264,  124  SW  39. 

Nebr. — Western  Mfg.  Co.  v.  Rog- 
ers,  64  Nebr.   466,  74  NW  849. 

Pa. — Standlford  v.  Kloman,  234  Pa. 
443,    83  A   311. 

Wash. — Manti  (31  ty  Sav.  Bank  v. 
Peterson,  33  UUh  209,  98  P  666,  126 
AmSR  817. 

86.  Dennis  v.  Montesano  Nat. 
Bank,  38  Wash.  435,  80  P  764. 

87.  Bartholdi  v.  Hickson,  79  Misc. 
246,    139   NTS   847. 

88.  Tomaselr  v.  Edwardsvllle,  183 
111.  A.  493;  Carter  v.  Chicago,  etc.,  R. 
Co.,   136   Mo.   A.   719,    119   SW   86. 

88.  U.  S. — Philadelphia  v.  Wels- 
bach  St.  Lighting  Co.,  218  Fed.  721, 
134  CCA  399;  Luse  v.  Martin,  216 
Fed.  28;  Donner  v.  Alford,  136  Fed. 
760,    69  CCA  402. 

Ala. — ^Welr  v.  Long,  146  Ala.  328, 
39  S  974;  Rodgers  v.  Crook,  97  Ala. 
722,  12  S  IDS;  Mornlngstar  v.  Wig- 
gins, 69  Ala.  267. 

Ark. — Paepcke-Leicht  Lumber  Co. 
V.  Talley,  106  Ark.  400,  163  SW  833: 
Jones  V.  L4wls,  89  Ark.  368,  117  SW 
661;  Johnson  v.  -Smothers,  79  Ark. 
629,   96   SW  386. 

Conn. — ^Levln  v.  New  Britain  Knit- 
ting Co..  78  Conn.  338,  61  A  1073. 

Ga. — Sujnmerour  v.  Pappa,  119  Ga. 
1,  46  SE  713;  Goodman  v.  Hender- 
son, 68  Ga.  667;  Ludden,  etc.,  South- 
em  Music  House  v.  Dairy,  etc.,  Sup- 
ply Co.,  17  Ga.  A.  581,  87  SB  823; 
Wlsenbaker  v.  West  Tellow  Pine  Co., 
16  Ga.  A  699,  86  BE  46;  Pldcock  v. 
Nace,  16  Ga  A  794,  84  SB  226; 
Martin  v.  Thrower,  3  Ga.  A.  784,  60 
SE  825. 

Ida. — Martin  v.  Dowd,  8  Ida.  468, 
69  P  276. 

111. — Turner  v.  Osgood  Art  Color- 
type  Co.,  223  111.  629,  637,  79  NB  306 
[clt  Cyc];  Turner  v.  Osgood  Art 
Colortype  Co.,  223  111.  529,  636,  79 
NB   806    [cit   Cyc];    Heaton    v.    Kem- 

Ser,  3  111.  367;  Davenport  First  Nat. 
lank  v.  Rothschild,  107  111.  A  118; 
Hall  V.  Emporia  First  Nat  Bank,  86 
111.   A.    116    [alt   188    111.    234.    24  NB 


546]. 

Ind. — Baker  v.  Bundy,  66  Ind.  A. 
272.   103  NB  668,  670   [clt  Cyc]. 

Iowa. — Rapp  v.  Lfnebarger,  149 
Iowa  429,   128   NW  666,   125  NW  209. 

Kan. — Royer  v.  Western  Silo  Co.. 
99  Kan.  309,  311.  161  P  654  [cit  Cyc]: 
Frazier  v.  Missouri  Pac.  R.  Co.,  97 
Kan.  285,  154  P  1022,  1023  Iquot 
Cyc). 

Ky. — Locke  v.   Lyon  Medicine  Co., 

84  SW  307,  27  KyL  1. 

Mass. — ^Way  v.  Greer,  196  Mass. 
237.  81  NE  1002. 

Mich. — Cutler  v.  Spens,  191  Mich. 
603,  168  NW  224;  MltU  V.  McMorran, 
64  Mich.  664,   31   NW  621. 

Minn. — O'Connell  v.  Ward,  130 
Minn.  443.  153  NW  865;  Klemik  v. 
Hendricksen  Jewelry  Co.,  128  Minn. 
490,  151  NW  203;  Blocher  v.  Mayer 
Bros.  Co.,  127  Minn.  241,  149  NW 
285;  Foltmer  v.  St  Cloud  First  M. 
B.  Church,  127  Minn.  129,  148  NW 
1077;  State  v.  Fellows.  98  Minn.  179, 
107  NW  642,  108  NW  825. 

Mo. — Pearson  v.  Lafferty,  198  SW 
40;  Smith  v.  Crane,  169  Mo.  A.  696, 
164  SW  867;  Tost  v.  Silvers,  138  Mo. 
A  624,  119  SW  971;  J.  W.  Reedy 
Elevator,  etc.,  Co.  v.  Merts,  107  Mo. 
A.  28,  80  SW  684;  Thorn,"  etc..  Lime, 
etc.,  Co.  V.  St.  Louis  Expanded  Metal 
Fire  Proofing  Co.,  77  Mo.  A.  21; 
Blanke  v.  Dunnerman,  87  Mo.  A.  691; 
Deutmann  v.  Kilpatrick,  46  Mo.  A. 
624;  Philbert  v.  Burch.  4  Mo.  A  470. 
See  TansiU  v.  Brlnkman,  16  Mo.  A. 
667  mem. 

Nebr. — Sabin  v.  Cameron,  90  Nebr. 
347,  188  NW  422;  Haskell  v.  Read. 
68  Nebr.  107,  98  NW  997,  96  NW 
1007;  Meyer  v.  Shamp.  51  Nebr.  434, 
71  NW  67:  Rosenthal  v.  Ogden,  50 
Nebr.  218,  69  NW  779:  Dillon  v.  Wat- 
son, 3  Nebr.  (Unoff.)  630,  92  NW  166. 

N.  H.— Bartlett  v.  Nottingham,  8 
N.  H.  300. 

N.  J.— John  Sommer  Faucet  Co.  v. 
Commercial  (Casualty  Ins.  (3o.,  89  N. 
J.  L.  693,  99  A  342;  Wilson  v.  Renner, 

85  N.  J.  L.   340,   89  A  768. 

N.  T. — Lamb  v.  Norcross  Bros.  Co., 
208  N.  T.  427,  102  NE  664  (rev  143 
App.  Div.  927,  128  NTS  1130J;  Ste- 
vens V.  Amsnlck,  149  App.  Div.  220, 
133  NTS_816;  Jones  v.  De  Coursey, 
12  App.  Div.  164,  42  NTS  678  [aft  161 
N.  T.  627  mem,  56  NE  1096  mem]; 
McClanathan  v.  Friedel.  85  Hun  176, 
32  NTS  588;  Wirth  v.  Kahlenberg,  81 
Misc.  803,  62  NTS  1030;  Hadden  v. 
Waring,  5  NTS  106. 
..N.  C.--Neal  v.  Camden  Ferry  Co., 
166  N.  C.  663,  82  SB  878;  Simpson 
V.  Pegram,  112  N.  C  641,  17  SB  480. 
_  Or. — Longfellow  v.  Huffman.  66 
Or.  481.  10?  P  961.  »"•"»". 

Pa.— Herring  V.  Weinroth,  61  Pa. 
Super.  529;  Bllbofough  v.  (Coulter.  6 
Phila.  12. 

Philippine. — Icasa  v.  Ortega,  6 
Philippine   166. 

Tex. — Plummer  v.  Slmms,  (Civ.  A.) 
177  SW  1037:  Arlington  Heights 
Realty  Co.  v.  Citizens'  R.,  etc.,  Co., 
(Civ.  A.)  160  SW  1109;  Ginnuth  v. 
Blankenship  C!o..  (Civ.  A.)  28  SW 
828;  Keller  v.  SUte,  ((Jr.)  87  SW 
669. 

Vt — ^Douglass  V.  Morrlsvllle,  89  Vt 
393,  96  A  810;  Taplin  v.  Harris,  88 
Vt  16,  90  A  966. 

Wash.— Kleburtz  v.  Seattle,  84 
Wash.  196.  148  P  400. 

Wis. — French  v.  New  York  Fidel- 
ity, etc..  Co.,  13B  Wia  269,  115  NW 
869,  17  LRANS  1011. 

N.  S.— McGrath  v.  Black,  43  N.  3. 
654. 

[a]    Mtml  t»  tha  omm  ot  ft  pMswt 
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tract  depends  on  extrinsic  facts  as  to  which  there 
is  a  dispute.*"  In  such  a  ease  the  facts  may  be 
found  by  a  special  verdict,  and  the  court  may  then 
interpret  the  writing  in  the  light  of  such  finding." 
But  according  to  the  usual  practice  it  is  considered 
a  proper  ease  for  a  h3rpothetical  charge  in  which 
the  jury  should  be  told  what  would  be  the  true  con- 
struction of  the  instrument  on  the  different  states 
of  fact  which  might  be  found  by  them,  and  they  are 
then  bound  to  take  the  particular  construction  ap- 
plicable to  the  state  of  fact  which  they  find.^  In 
some  of  the  cases  it  appears  to  be  considered  that 
the  latter  practice  is  equivalent  to  the  submission 
of  the  whole  case- to  the  jury  as  matter  of  fact;  or, 
as  is  said,  an  admixture  of  parol  with  written  evi- 
dence draws  the  whole  to  the  jury.*"  But  strictly 
speaking  the  interpretation  of  the  instrument  is  not 
submitted  to  the  jury;  the  court  may  first  inform 


amMfiittr,  if  both  parties  to  the  con- 
tract testified  that  they  understood 
the  ambiguous  words  in  the  same 
sense,  no  issue  of  fact  is  presented. 
Newcomb  v.  Whltehouse,  lt2  NVS 
249. 

[b]  la  Oeoxfla,  under  Civ.  Code 
(1910)  f  4266,  where  parol  evidence 
Is  admitted  to  explain  an  ambiguity. 
It  was  not  error  to  submit  to  the 
jury  whether  the  contract  ^aa  as 
plaintlfF  claimed  or  as  defendant 
claimed.  Baker  v.  Sapplngton,  16  Ga. 
A.  94,  84  SB  692. 

80.  U.  S.— Ettlng  V.  U.  S.  Bank.  11 
Wheat.  69,  6  L.  ed.  419. 

Ala. — Boykln  v.  Mobile  Bank,  72 
Ala.  262,  47  AmR  408. 

Ark. — ^Haney  v.  Caldwell,  36  Ark. 
156. 

Colo. — ^Halsey  v.  Darling,  18  Colo. 
1,  21  P  913. 

Conn. — Thompson  School  Dist.  No. 
8  v.  Lynch,  83  Conn.  330;  Jennings  v. 
Sherwood.  8  Coiyi.  122. 

Ind. — Reissner  v.  Oxley.  80  Ind. 
580. 

Mass. — ^Nashua  Icon,  etc..  Foundry 
Ca  v.  Chandler  Adjustable  Chair, 
etc.,  Co.,  166  Mass.  419.  44  NQ  848: 
Bascom  v.  Smith.  164  Mass.  61,  41 
NE!  130;  Fowle  v.  Bigelow,  10  Mass. 
»T9. 

Nebr.^^o<iuillard  v.  Hovey,  23 
Nebr.  622.  37  NW  479,  8  AmSR  184. 

N.  T. — Spring  First  Nat,  Bank  v. 
Dana,  79  N.  T.  108;  Noonan  v. 
Strahan,  68  N.  T.  Super.  419;  Camp- 
bell V.  Jimenes,  3  Misc.  616,  28  NTS 
888. 

N.  C— -Simpson  v.  Pegram,  112  N. 
C.  641,   17  SB  430. 

Okl.— Rider  v.  Morgan,  81  Okl.  98, 
102,  119  P  968   [clt  Cyc]. 

Or. — ^Winter  v.  Norton,  1  Or.  42. 

Pa. — ^Bdelman  v.  Yeakel,  27  Pa.  26; 
HcCullough  y.  Walnrlght,  14  Pa.  171; 
Bllborough  v.  Coulter.  6  Phlla.  12. 

Tex. — Taylor  v.  McNutt,  68  Tex. 
71:  Taliaferro'V.  Cundiff,  83  Tex.  416; 
Arlington  Heights  Realty  Co.  v.  Citi- 
zens' R.,  etc.,  Co.,  (Civ-  A.)  160  SW 
1109- 

Wis. — Malnstee  Iron-Works  Co.  v. 
Shores  Lumber  Co.,  92  Wis.  21.  6B 
NW  863:  Qanson  v,  Madlgan,  16  Wis. 
144,  82  AmD  659.    ' 

91.  State  V.  Patterson,  68  Me.  473; 
Sllverthorn  v.  Fowle,  49  N.  C.  362. 

9a.  U.  S.— Goddard  v.  Foster,  17 
Wall.  123,  21  L.  ed.  689. 

111. — Illinois  Cent.  R.  Co.  v.  Cassell, 
17  111.  889. 

Ind. — H.  O.  Olds  Wagon-Works  v. 
Coombs,  124  Ind.  62,  24  NB  689;  Zenor 
v.  Johnson.  107  Ind.  69.  7  NB  751. 

Mass. — Carberry  v.  Farnsworth,  177 
Mass.  398,  69-  NB  61;  Bascom  v. 
Smith,  164  Mass.  61,  41  NB  130;  Cun- 
ningham V.  Washburn,  119  Mass.  224; 
Smith  V.  Faulkner,  12  Gray  251; 
Burnham  v.  Allen,  1  Gray  496;  Baton 
V.  Smith,  20  Pick.  150;  Fowle  v.  Bige- 
low, 10  Mass.  379. 

Mich.— Curtis  V.  Martz,  14  Mich. 
606. 


Mo.— Newberry  v.  Durand,  87  Mo. 
A.  290. 

Nebr. — Rosenthal  v.  Ogden,  50 
Nebr.  218,  69  NW  779. 

N.  Y. — Mcintosh  v.  Miner,  68  App. 
Dlv.  240,  65  NYS  735;  Hix  V.  Edison 
Blectrlc  Eight  Co.,  27  App.  Dlv.  848, 
50  NYS  592  [all  163  N.  Y.  678  mem, 
67   NB   1112   mem]. 

Tex. — Long  v.  McCauley,  3  8W 
689. 

Eng. — Nellson  v.  Harford,  8  M.  & 
W.  806,  151  Reprint  1266,  20  BBC  66. 

"Where  aji  instrument  is  ambigu- 
ous in  any  of  its  terms  and  the  am- 
biguity can  not  be  solved  by  refer- 
ence to  the  other  parts  of  it,  and  the 
surrounding  circumstances  are  con- 
troverted, as  here,  by  the  evidence, 
the  court  should  charge  the  Jury 
hypothetically  as  to  the  interpreta- 
tion thereof.  The  determination  by 
the  jury  of  the  question  the  one  way 
or  the  other  would  determine  the  in- 
tention of  the  parties,  and  huice  the 
interpretation  of  the  contract.''  New- 
berry V.  Durand,  87  Mo.  A.  290,  296. 

[a]  Joist  or  several  oontraot. — 
Where  the  auestion  whether  parties 
to  a  contract  bound  themselves 
Jointly  or  severally  could  be  ascer- 
tained only  from  the  parol  portion  of 
the  contract  It  is  for  the  Jury.  Sloan 
V.  Courtenay,  54  S.  C-  314,  82  SB  431. 

83.  U.  a.— Ettlng  V.  U.  S.  Bank, 
11  Wheat.  59,  6  L.  ed.  419. 

Ala. — Sewall  v.  Henry,  9  Ala.  24- 

Conn. — Jennings  v.  Sherwood,  8 
Conn.  122. 

'  Mich- — Ginsburg  v.  Cutler,  etc.. 
Lumber  Co.,  86  Mich.  439,  48  NW 
952. 

Mo^-Wllcox  V.  Baer,  85  Mo.  A.  687; 
Blanke  v.  Dunnermann,  67  Mo.  A. 
691. 

Nebr. — Meyer  v.  Shamp,  61  Nebr. 
424,  71  NW  57;  Coquillard  v.  Hovev, 
23  Nebr.  622.  37  NW  479,  8  AmSR 
184. 

N.  T.— Springfield  First  Nat.  Bank 
V.  Dana.  79  N.  Y.  108;  Gardner  v. 
Clark,  17  Barb.  588. 

Pa. — Philadelphia  v.  Stewart  201 
Pa.  626,  51  A  848;  Foster  v.  Berg.  104 
Pa.  324;  Sldwell  v.  E^vans,  1  Penr. 
&  W.  883,  -21  AmD  387;  Watson  v. 
Blaine,  12  Serg.  ft  R.  131,  14  AmD 
669;  Denlson  v.  Wertz,  7  Serg.  &  R. 
372;  Moore  v.  Miller,  4  Serg.  &  R. 
279;  Welsh  v.  Dusar,  3  Binn.  329; 
Wetherill  v.  Brwin,  12  Pa.  Super.  259. 

Wash. — Carstens  v.  Earles,  26 
Wash.  676.  67  P  404. 

[a]  W1>«T*  •  ItalttMi  oomttaot  x*- 
fan  to  plana,  apaolfioatUma,  Omw- 
tnga,  and  •  Mil  of  Itama,  and  It  ap- 
pears on  Inspection  that  the  bill  of 
Items  is  contradictory  of  the  specifl- 
cations  and  drawings,  parol  testi- 
mony Is  admissible  to  determine 
which  paper  was  intended  by  tne 
parties  to  govern,  and  the  question 
is  one  of  fact  for  the  Jury,  not  one 
of  construction  of  written  terms  of 
the  contract.  Kendlg  v.  Roberts,  187 
Pa.  339,  40  A  1022;  Wetherill  Bros.  v. 


the  jury  as  to  the  law,  or  the  jury  may  first  inform 
the  court  as  to  the  facts,  as  may  be  the  more  prac- 
ticable course."  And  it  would  seem  that  the  sub- 
mission of  the  case  to  the  jury  to  find  the  facts, 
with  proper  instructions  as  to  the  various  aspects 
in  wiuch  they  may  present  themselves,  gives  to  the 
court  the  construction  of  the  contract  as  completely 
as  if  the  jury  found  the  facts  specially  and  the 
court  afterward  interpreted  the  contract  in  view  of 
them  as  found.*'  In  so  far  as  the  question  is  one 
of  construction,  it  is  always  a  question  of  law,  al- 
though the  facts  on  which  the  construction  rests 
must  be  determined  by  the  jury."  Where  extrinsic 
evidence  is  not  required  to  determine  the  meaning 
of  the  contract,  its  construction  is  for  the  court." 
The  question  of  whether  an  ambiguity  exists  is  to 
be  determined  by  the  court  as  a  question  of  law,*^ 
where  the  evidence  in  explanation  of  an  ambiguity 

Erwin,  12  Pa.  Super.  259. 

8V  State  v.  Patterson,  68  Me.  473; 
Powers  V.  Gary,  64  Me.  9;  Putnam  v. 
Bond,  100  Mass.  58,  1  AmR  82;  Smith 
V.  Faulkner,  12  Gray  (Mass.)  251; 
Cohen  v.  Berlin,  etc.,  Envelope  Co.. 
166  N.  Y.  292.  59  NE  966;  Hutchinson 
v.  Bowker,  6  M.  &  W.  635.  151  Re- 
print 227. 

"It  sometimes  happens  that  in  the 
construction  of  contracts  It  is  neces- 
sary to  tiave  as  aids  to  the  court  the 
situation  of  the  parties  at  the  time 
of  the  execution  of  the  contract,  and 
all  of  the  facts  and  circumstances 
surrounding  It,  in  order  to  enable  the 
court  to  determine  Just  what  the 
parties  intended  by  it;  because,  how- 
ever, the  situation  is  such  that  it 
becomes  necessary  to  prove  those 
facts  and  circumstances,  the  ques- 
tion of  construction  is  not  trans- 
ferred from  the  court  to  the  Jury, 
but  Instead  the  question  of  the  con- 
struction of  the  contract  continues 
to  be  one  of  law  for  the  court,  the 
facts  and  circumstances  proved  being 
availed  of  for  the  purpose  of  ascer- 
taining the  real  Intent  of  the  parties 
where  otherwise  it  might  be  more 
dlBlcult  of  ascertainment."  Cohen  v. 
Berlin,  etc..  Envelope  Co.,  supra  (per 
Parker,  J.).  •-      v*~ 

96.  Cunningham  v.  Washburn.  119 
Mass.  224. 

9&  Cal. — In  re  Thompson,  165  Cat 
290,  181  P  1045. 

111. — Tomasek  v.  EdwardsvIUe,  183 
111.  A.  498. 

Ind. — Reld  V.  Klein,  188  Ind.  484. 
37  NB  967. 

Iowa. — Clement  v.  Drrbread,  108 
Iowa  701,  78  NW  285. 

N.  Y. — Cohen  v.  Berlin,  etc.  En- 
velope Co..  166  N.  Y.  292,  69  NE  90t 
[rev  88  App.  Div.  499,  56  NYS  588]. 

Ont — Gold  Leaf  Mln.  Co.  v.  Clark, 
6  OntWR  1035;  Westmoreland  Coal 
Co.  V.  Hamilton  Oaa  Light  Co.,  t 
OntWR  817. 

97.  Prather  v.  Ross.  17  Ind.  496 
(holding  that  a  question  aa  to  the 
construction  of  a  writing,  arising 
from  the  obscurity  of  the  writing  It- 
self, is  determined  by  the  court 
alone;  but  questions  of  custom, 
usage,  and  actual  intention  and 
meaning  derived  therefrom  are  for 
the  Jurr).     See  also  supra  i  996. 

98.  Cameron  Mill,  etc.,  Co.  v.  Orth- 
weln,  120  Fed.  463,  66  CCA  613. 

[a]  VartleDlar  ooatraeta  iMld  am- 
MynOM.  '  Coney  Island  Co.  v.  Mcln- 
tyre-Paxton  Co.,  200  Fed.  901,  119 
CCA  197;  Mackenzie  v.  Seeberger.  ?( 
Fed.  108,  22  CCA  83;  SeUers  v.  Dick- 
ert,  185  Ala.  206,  64  S  40;  Clark  v. 
Bmplre  Mercantile  Co..  2  C^a.  A.  250, 
58    SB   363;    Colston    v.   Chenault,   4S 


SW  664,  20  KyL  226;  Daggett  v.  Hay- 
ward,  95  Mich.  217,  6«  NW  764;  John-' 
son  V.  Fehsfeldt,  106  Minn.  202,  IIS 
NW  797,  20  LRANS  1069;  Yost  v. 
Silvers,  13&  Mo.  A.  624,  119  SW  971; 
Wilcox  V.  Baer,  85  Mo.  A.  587;  Biz 
V.  Edison  Electric  Light  Co.,   163  N. 


For  latsr  aamam,  aavslopmaiits  and  <itLang»»  in  the  law  see  cumulative  Annotations,   same  title,  page  and  note  nnniber. 
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is  nneontroveited,  the  eonrt  must'  eonstme  the  eon- 
traet.**  These  mies  are  iqiplied,  for  illuBtrfttion, 
in  determiiiing  the  scope  and  extent  of  the  work  to 
be  done  under  the  contract/  or  the  identity  of  the 
snbjeet  matter,'  or  as  to  what  uneertain  figures 
are.  If  a  contract  is  so  worded  that  no  d^nite 
meaning  can  be  attached  to  it.  it  is  the  duty  of  the 
eouH  so  to  instruct  the  jury.^ 
[i  098]    c.   Oral  Oontraots.    Where  the  terms  of 


T.  678  mem,  B7  NE  1118  mem  Jaff 
27  App.  Dlv.  248.  SO  NTS  592  (aff  10 
App.  DiT.  75,  41  NTS  680)1;  Cohen 
V.  Giveen  Mfg.  Co.,  141  App.  Div.  fil6, 
126  NTS  6DB:  Grady  v.  FaMolarl.  1S4 
App.  DlT.  (89.  119  NTS  800;  Mcin- 
tosh V.  Miner,  58  App.  Div.  240,  65 
NTS  785:  Neuman  v.  National  Shoe, 
etc..  Exch..  25  Misc.  412.  64  KYS  942 
laff  26  Mlac.  388,  56  NTS  193J: 
Roland  V.  ReadinK  School  Dist..  1(1 
Pa.  106.  28  A  1007;  National  Dredglns 
Co.  V.  Mnndy,  166  Pa.  238,  26  A  386; 
Glenn  v.  Strickland,  21  Pa.  Super.  88; 
Mcpherson  v.  Hahl,  (Tex.  Civ.  A.) 
161  SW  323;  Felgrelson  v.  Brown, 
(Tex.  Civ.  A.)  126  SW  17;  Levy  v. 
Tatiun,  (Tex.  Civ.  A.)  43  SW  941; 
Connecticut,  etc,  R.  Co.  v.  Baxter,  32 
Vt.  805;  Durand  v.  Heney.  33  Wash. 
88,  73  P  776;  Manistee  Iron  Works 
Co.  T.  Shores  Lumber  Co.,  92  Wis.  21. 
66  NW  868. 

FbJ  VMtl«alar  eontrMrts  bald  mat 
■aiMipMaa^— McLelland  v.  Slngletary, 
113  Cte.  fOl,  88  SB  942;  Illges  T. 
Dexter.  77  Ga.  36;  Richmond  v.  Whit- 
tlesey, 2  Allen  (Mass.)  230;  Lewis  t. 
Moore,  14  Qntr  (Mass.)  184;  Sherk  y. 
Holmes,  126  Mich.  118.  88  NW  1016; 
Ricketts  T.  Rogers,  68  Nebr.  477,  78 
NW"946:  Carpenter  v.  Taylor.  184  N. 
T.  171,  B8  NE  53  [rev  28  App.  Dlv. 
622,  61  NTS  1188];  Freston  v.  Law- 
rence Cement  Co.,  166  N.  T.  220,  49 
NE  7<8  [aff  78  Hun  96,  80  NTS  1441; 
Bratton  y.  Lowrv,  89  8.  C.  883,  17  SE 
832;  Thomas  v.  (5olumbla  Phonograph 
Co..  144   Wis.   470,   129  NW  622. 

•9.  Licking  Rolling  Mill  Co.  r. 
Snyder,  89  SW  249,  28  KyL  857: 
Keyes  Farm,  etc.,  Co.  v.  Prindle,  249 
Mo.  600,  155  SW  391. 

1.  U.  S. — Monongahela,  etc..  Dredg- 
ing Co.  v.  Jones,  etc.,  Steel  Co.,  144 
Fed.  812  [aff  150  Fed.  298,  80  C(^L 
186]. 

(%nn. — Barley  v.  Hall,  89  Oonn.  606, 
96  A  2. 

Oa. — Hill  V.  John  P.  King  Mfg.  Co., 
71  Oa.   106.  8  SE  446. 

III. — ^Wlnslow  Bros.  Co.  v.  Robin- 
son, 17»  III.  A.  84. 

Mass. — Leverone  v.  Arancio,  179 
Haas.  4*9.  61  NB  46. 

Okl. — Oklahoma  County  v.  Blake- 
ney,  6  Okl.  70,  48  P  101. 

8.  Alworth  v.  Gordon,  81  Minn. 
446.  84  NW  464;  McNealy  t.  Bartlett, 
123  Mo.  A.  58,  99  SW  767;  Collins  v. 


Rush,  7  Berg.  &  R.  (Pa.)  147;  Long 
Mfg.  Co.  ▼.  Gray.  18  Tex.  Cly.  A.  171, 
35  SW  82. 


a.  V.  B.  Health,  etc..  Ins.  Co.  v. 
Clark,  41  Ind.  A.  846.  88  NB  760.  But 
see  Lapeer  Ck>unty  Farmers'  Mut.  F. 
Ins.  Assoc.  ▼.  Doyle,  80  Mich.  169 
(holding  that  the  question  whether  a 
word  written  in  a  policy  of  insurance 
Introduced  in  evidence,  in  a  clause 
stating  the  number  of  rods  the  build- 
ings insured  were  from  any  other 
buildings,  was  the  word  "six,"  and 
whence  sensible,  or  the  word  "olx," 
and  therefore  without  meaning,  is 
one  of  law  for  the  court  as  a  matter 
of  construction,  where  there  are  no 
circumstances  raising  any  doubt  as 
to  Its  authenticity;  and  that  a  ruling 
leaving  it  to  the  Jury  to  And  whether 
the  word  was  written  "six,"  or  "olx," 
Is  erroneous). 

4.  Sllverthome  v.  Fowie,  49  N.  C. 
362. 

5.  U.  S. — Chicago  Cheese  Ca  v. 
Fogg.  61  Fed.  72. 

Ind. — Bump  v.  McOrannahan,  (A.) 
Ill    NB   640,    (43    [Cit   CV«1. 

Md. — ^American  Towing,  etc.,  (To.  t. 
Baker-Wtalteley  Coal  <5o..  Ill  Md. 
504,    76    A    841. 


Mass. — Globe  v.  Wright.  106  Mass. 
207;  Pratt  v.  Langdon.  12  Allen 
644;  Short  v.  Woodward,  13  Gray 
86;  Wilmarth  v.  Knight,  7  Gray 
294;  Rice  y.  Dwtght  Mfg.  Cto.,  2 
Chish.  80.  • 

Mich. — ^Douglass  v.  Paine,  141 
Mich.  486,  104  NW  781;  Barton  v. 
Gray,    67    Mich.    622,    24    NW    638. 

Mo. — Brannock  v.  Elmore,  114  Mo. 
66.  21  SW  461;  Belt  y.  (}oode,  31  Mo. 
128;^  Judge  v.  LeoUire,  31  Mo.  127; 
Davies  v.  Baldwin,  66  Mo.  A.  677; 
WUlard  y.  A.  Slegel  Oas-Fiztura  <3o., 
47   Mo.  A.   1. 

N.  J. — Smalley  y.  Hendrlckson,  29 
N.    J.    L.    371. 

N.  T.— De  Ridder  y.  McKnlght,  18 
Johns.   294. 

N.  C. — Spragins  v.  White,  108  N. 
a  449,  18  SE  171;  Rhodes  v.  Ches- 
son,  ii  N.  C.  386;  Toung  v.  Jeffreys, 
20  N.  C.  867. 

Pa. — Codding  V,  Wood,  112  Pa. 
871,  8  A  466. 

W.  Va. — MoNeer  v.  (aiesapeake  * 

0.  R.  Co...  76  W.  Va.  808,  8(  SB  887. 
Wis. — James    v.    Carson.    94    Wis. 

682,  69  NW  1004;  Dlefenback  v. 
Stark,  66  Wis.  4(2.  14  NW  (21,  42 
AmR  719. 

[a]  Tlis  oozTsot  ml*  In  relation 
to  the  construction  of  oral  con- 
tracts Is  that,  if  there  Is  any  con- 
flict as  to  the  words  used,  or  if  the 
words  themselves  are  ambiguous, 
the  Question  of  Intent  should  be 
left  for  the  Jury;  but  if  the  words 
are  clear  and  explicit,  and  the  only 
diflfloulty  is  In  the  proper  legal  In- 
ference to  be  drawn  from  them,  it 
belongs  to  the  court  to  give  them 
their  proper  construction.  Detroit 
Stove  Works  v.  Perry,  7  F.  Cas,  No. 
8,836. 

0.  V.  B. — ^Zimmerman  y.  Girardi, 
74  Fed.  88(,  21  CCA  1;  Dawes  y. 
Peebles,  (  Fed.  866.     > 

Ala. — Southern  Iron,  etc.,  Co.  y. 
Holmes  Lumber  Co.,  1(4  Ala.  617, 
61  S.  581;  Swanner  v.  Swanner,  60 
Ala.  ((. 

^. Ark.— Elgin, y.  Barker.  10(  Ark. 
482,    168    SW   698,    (00    [eh   Chro], 

Cal. — Smyth  y.  Tennlsoa,  24  Cal. 
A.   619,    141   P  108». 

Colo. — Halsey  v.  Darling,   18  Colo. 

1,  21  P. 913. 
Conn. — Jennings     y.    Sherwood,     8 

(Tonn.  122.  > 

111. — Bump  v.  McGrannahan,  111 
NE    640,     643     (cit    (3yc]. 

Ind. — ^Annadall  v.  Union  Cement, 
etc.,  Co.,  165  Ind.  110,  111.  74  NB 
893  [cit  Cyc];  Baker  y.  Bundy,  66 
Ind.  A.  272,  108  NB  (68,  (70  [cit 
Cyc], 

Iowa. — Sauser  v.  Kearney,  147 
Iowa  336,  126  NW  322:  Kingsbury 
v.    Buchanan,    11    Iowa    387. 

La. — Turregano  v.  Barnett,  127 
La.  620.  58  S  8(4. 

Me. — Ouptill  y.  Damon,  42  Me. 
271  (holding  that  the  meaning  of 
the  parties  to  a  written  contract  is 
a  question  of  law  to  be  decided  by 
the  court:  but  where  there  Is  no 
written  instrument  circumstances  in 

f>roof  may  essentially  vary  the 
Iteral  import  of  the  language  em- 
ployed; and  that  it  is  not  the 
province  of  the  Judge  to  give  a  con- 
struction to  it  as  an  imperative  rule 
of  law,  but  for  the  Jury  alone  to  de- 
termine from  the  evidence  what  was 
said  and  done  by  the  parties  and 
therefrom  to  find  their  intention); 
Brown  v.  Orland,  86  Me.  376;  Her- 
bert V.  Ford,  33  Me.. 90. 

Md. — American  Towing,  etc.,  (3o. 
V.  Baker-Whlteley  Coal  Co.,  Ill  Md. 
604.     76     A     341;     Columbian     Iron 


an  oral  eontraet  are  shown  without  any  oonfliet  of 
evidence,  its  interpretation,  as  in  the  case  of  writ- 
ten confaraots,  is  a  qnestion  of  law  for  the  court.' 
But  where  the  evidence  as  to  the  terms  of  an  oral 
eontraet  is  oonflieting,  or  the  meaning  doubtful,  it 
is  for  the  jury  to  ascertain  the  intention  of  the 
parties  and  to  determine  what  the  contract  was 
under  proper  instructions.'  If  the  intention  of  the 
parties  to  an  oral  contract  is  doubtful,  ^though 

Works,  eta,  Co.  v.  Douglas,  84  Md. 
44,  84  A  1118.  67  AmSR  362,  83 
LRA    103. 

Mass. — Phenlx  Nerve  Beverage 
Co.  v.  -Dennis  etc..  Wharf,  etc.,  Co., 
189.  Mass.  82,  76  NB  258;  Gassett 
V.  'Glacier,  166  Mass.  478,  43  NB 
198;  Globe  Works  y.  Wright,  106 
Mass.  207;  Pratt  v,  Langdon,  121 
Allen  644;  Bartlett  v.  Tarbell,  12 
Allen  123:  Short  v.  Woodward,  18 
Gray  86;  Rico  v.  Dwlght  Mfg.  Co., 
2  Cush.  80. 

_  Mich. — ^McNamara  v.  Michigan 
Trust  Co.,  148  Mich.  346,  111  NW 
1066;  Hughes  v.  Tanner,  96  Mich. 
II*' J? ^^..*'^'  Schelble  y.  Klein, 
8?  Mich.  376,  60  NW  857;  Tomp- 
kins  V.  Hitchcock,  69  Mich.  123.  41 
NW  822:  Barton  v.  Gray,  67  Mich. 
fi^v-J^w*^- 638;  Ward  V.  Beecher, 
66  Mich.  616,  23  NW  438:  Beebe  r! 
Koshnic  55  Mich.  804.  22  NW  69: 
X*^S?'  X:  Egleston.  49  Mich.  218. 
18  NW  522:  McKensie  v.  Sykea,  47 
Mtoh.   294,    il  NW    164. 

Minn. — ^Egan  v.  Faendel,  19  Minn. 
231. 

Ho. — Hammond  y.  Beeson,  112 
Mo.   190,   20  8W  474;  Belt  v.  Goods, 

81  Mo.  128;  Judge  v.  Leclalre,  81 
Mo.  127;  Embry  y.  Hargadlne.  127 
Mo.  A.  388,  105  SW  777;  Davies 
v.  Baldwin.  66  Mo.  A.  677;  Watson 
v.  Strombere,  46  Mo.  A.  (30;  Dennis 
y.  Crooks,   23  Mo.  A.   632. 

Nebr. — Monteith    y.    Bax,    4    Nebi*. 

N.  H. — Folsom  y.  Plumer.  43  N.  H. 

499. 

_N.  T. — Patten  y.  Panooast.  109  N. 
T.  625  mem,  16  NB  898;  Bloom  y, 
f-S°.',.^^°^  M'K-  Co..  81  NTS  6l1 
[aff  164  N.  T.  711.  49  NB  561. 
.,N.C.— Brown  y.  Alsop,  162  N.  C 
11«.  «7  SB  2(1:  Pendleton  v.  Jonas. 

82  N.  C.  249;  kassey  y.  Bellsle,  24 
N.  a  170;  lalay  v.  Stewart.  20  N. 
C    297. 

Or. — Paciflo  Export  Co.  y.  North 
Pao.  Lumber  Co.,  46  Or.  194.  80 
P    106. 

Pa — ^Muckle  y.  Moore,  134  Pa. 
608,  19  A  801;  Edwards  v.  Gold- 
smith, 1(  Pa.  48;  Warnick  y.  Oros- 
holz,  8  Grant  234;  Harper  v.  Kean. 
11  Serg.  &  R,  280:  Pessano'  v.  Byre, 
18  Pa.  Super.  157;  Kaufman  y. 
Abeles,  11  Pa.  Super.  616. 
^  S-  C— Wlnship  V.  Bussard,  48  S. 
C.  L.  103. 

,„§.  D. — Belknap  y.  Belknap,  20  8.  D. 
482,    107    NW    692. 

Wis.— Kaley  v.  Van  Ostrand,  134 
Wis  443.  114  NW  817;  Anderson  y. 
Arpin  Hardwood  Lumber  Co.,  131 
Wis.  34,  110  NW  788;  Holm  y.  Col- 
man,  89  Wis.  233,  61  NW  767; 
Becker  y.  Holm,  88  Wis.  86,  (1  NW 
807. 

[a]  ZUustrattoaa. — (1)  if.  in  an 
oral  agreement  made  through  the 
medium  of  an  interpreter,  the  lan- 
guage used  is  in  dispute  and  la  con- 
fused, it  is  proper  to  leave  It  to  the 
Jury  to  determine  on  all  the  evi- 
dence what  the  contract  was.  Cam- 
erlln  v.  Palmer  (>>.,  10  Allen  (Mass.) 
539.     (2)  Where  a  contract  is  to  be 

fathered  from  '^  conversations  be- 
ween  the  parties  on  different  oc- 
casions, the  construction  of  the 
words  used  is  for  the  Jury,  where 
the  terms  of  the  contract  are  not 
clear  and  distinct.  Gassett  v. 
Glaslet  166  Mass.  473,  43  NE  193. 
(3)  Where  a  contract,  as  Anally  de- 
veloped, was  the  result  of  several 
conferences  and  conversations,  the 
question  as  to  what  the  terms  were 
In  Its  final  conclusion  was  for  the 
Jury.     'Pacific   ^port   Co.    v.   North 
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there  may  be  no  conflict  in  the  evidence,  the  jury 
are  to  determine  what' the  contract  was.' 

[i  999]  d.  Part^  Written  and  Partly  Oral. 
Whpre  the  contract  is  partly  oral  and  partly  writ- 
ten,, its  terms  are  to  be  found  by  the  joiy  in  case 
of  dispute.*  So,  where  part  of  an  original  verbal 
contract  is  subsequently  reduced  to  writing,  the 
effect  of  the  whole  agreement  is  for  the  jnry.^  But 
where  either  the  oral'"  or  the  written**  portions  of 
the  contract  are  undisputed,  the  construction  of 
such  portions  as  far  as  they  stand  alone  is  for  the 
court,  leaving  the  existence  and  effect  of  the  dis- 
puted portions  to  the  jury  under  proper  instruc- 
tions as  to  the  law.  So,  where  a  part  oilly  of  a 
complete  contract  has  been  reduced  to  writing  and 
parol  evidence  is  introduced  to  prove  the  rest  of 
it,  the  court  may  construe  the  writing  and  with 
proper  instructions  leave  it  to  the  jury  to  deter- 
mine from  the  evidence  what  the  additional  terms 
of  the  contract  are.*' 

When  printed  matter  ia  not  evidently  intended  to 
be  incorporated  in  a  contract  and  the  understanding 
of  the  parties  is  doubtful,  it  is  to  be  determined  as  a 
question  of  fact  in  the  light  of  the  surrounding  cir- 
cumstances.*' 

[i  1000]  e.  Ordinary  Terms.  The  meaning  of 
plain  and  ordinary  words  in  common  use  is  a  ques- 
tion of  law  for  the  court.** 


[t  1001]  f.  Technical  and  Trade  Terms.  Where 
technical  terms  or  words  of  peculiar  meaning  with 
reference  to  some  particular  science,  trade,  or  art 
are  employed  in  the  contract,  the  question  of  their 
meaning  is,  on  conflicting  evidence,  one  of  fact  for 
the  jury,*'  as  where  there  is  conflicting  expert  evi- 
dence as  to  a  technical  term.**  The  question  of 
whether  words  have  such  peculiar  or  special  mean- 
ing is  also  for  the  jury.*'  The  construction  of  the 
contract,  the  proper  meaning  of  such  terms  having 
been  ascertained,  remains  a  question  of  law.**  So, 
where  it  becomes  necessary  to  introduce  evidence 
of  trade  usages  to  explain  the  contract,  the  con- 
struction of  the  contract  is  for  the  jury  under 
proper  instructions.** 

[}  1002]  g.  Foreign  Words.  Where  a  contract 
is  in  a  foreign  language,  it  is  for  the  jury  to  ascer- 
tain the  meaning  of  the  terms  from  the  evidence  of 
persons  skilled  in  the  particular  language.*" 

[i  1003]  h.  Informal  Langnage.  Where  the 
contract  has  not  been  reduced  to  formal  language, 
the  intent  of  the  parties  and  the  terms  of  the  con- 
tract are  to  be  gathered  from  what  the  parties  did 
or  said,  and  are  generally  a  question  of  fact  for 
the  jury.** 

[i  1004]  L  Contracts  by  Oorrevondence.  The 
construction  of  a  contract  evidenced  by  letters,"  or 


Pao.  Lumber  Co.,  46  Or.  1>4.  80  P 
105.  (4)  Where  a  contract  con- 
sisted i>artly  of  correspondence,  and 
one  ol  the  letters  was  lost,  and 
many  of  the  details  of  the  contract 
were  left  to  implication  or  Inference, 
it  was  for  the  Jury  to  say  whether 
the  contract  was  an  independent  one, 
or  was  supplementary  to  another 
contract  previously  made  between 
the  same  persons.  Holm  v.  Colman, 
89  Wis.  288.  61  NW  767.  (B)  De- 
fendant verbally  offered  a  reward 
to  anyone  who  could  discover  the 
secret  of  his  box  trick  or  prodube  a 
correct  imitation  of  It.  The 
plaintiffs  produced  an  Imitation  of 
the  box  trlok.  and  claimed  the  re- 
ward. The  Jury  having  found  for 
plaintiffs,  It  was  held  that  It  was  a 
Question  for  the  Jury  whether  It 
was  an  offer  for  the  discovery  of 
the  secret  of  the  box,  or  for  an 
Imitation  of  the  trick.  Maskelyne 
V.   Strollerr,    16   T.    U   R.    97. 

7.  Montelth   y.    Bax,    4    Nebr.    166. 

8.  Joseph  Joseph  Bros.  Co.  v. 
Schonthiil  Iron,  etc.,  Co.,  99  Md.  382. 
68  A  205;  Dougherty  v.  BrlvKS,  232 
Pa.  204.  81  A  201;  Philadelphia  v. 
Stewart,  201  Pa.  626,  61  A  848; 
Harper  v.  Kean,  II  Serg.  A  R.  280; 
Mead,  etc.,  Oo.  v.  Krlmm,  48  Pa. 
Super.  376. 

'  9.  Plcard  V.  Beers,  196  Mass.  419, 
81  NB  246. 

10.  Knudtsen  v.  Remmel,  141  App. 
Dlv.  445,  126  NTS  249. 

11.  Aldrich  V.  Bay  State  Constr. 
Co.,  186  Mass.  489,  72  NB  68. 

13.  Sloan  v.  Courtenay,  64  S.  C. 
814,  82  SE  481. 

13.  Poet  V.  Brunswlck-Balke-Col- 
lender  Co..  216  N.  T.  310,  110  NE  619. 

14.  Nash  V.  Drlsco,  51  Me.  417: 
Bell  Lumber  Co.  v.  Seaman,  (Minn.) 
161  NW  388;  Collins  v.  Benbury,  27 
N.  C.  118,  42  AmD  155. 

[a]  Wliet*  aa  old  word,  bsviiiv  an 
MtaUlshed  plaos  la  tlis  laofnaffe,  is 
not  apparently  used  In  any  new, 
technical,  or  peculiar  sense.  It  is  the 
province  of  the  court  to  put  a  con- 
struction on  the  written  contract 
according  to  the  established  use  of 
langruage,  as  applied  to  the  subject 
matter,  and  modified  by  the  whole  in- 
strument, or  by  existing  circum- 
stances and  evidence  of  usage  merely 
Is  inadmissible.  Baton  v.  Smith,  20 
Pick.  (Mass.)  160. 


_[b]    axpMMloiM  wlth4^  ml*. — (1) 

"Feeding"  in  a  contract  for  the  sale 
of  cattle.  Lowry  v.  Megee,  52  Ind. 
107.  (2)  "Grain,"  when  used  in  a 
lease.  Smith  v.  Clayton,  29  N.  J. 
L.  367.  (3)  Hire  of  mill  to  manu- 
facture logs  at  a  net  rental  per 
thousand,  "the  pine  at  purchase 
scale,  and  the  balance  to  be  scaled 
full."  Hayes  v.  Cummings,  99  Mich. 
206,  58  NW  46.  (4)  Payment  for 
cutting  timber  to  exclude  "dead 
culls."  Brlgham  v.  Martin,  103  Mich. 
160,"  61  NW  276.  (6)  "Thermostat 
and  automatic  machine."  Murphey  v. 
Well,  92  Wis.  467,  474,  66  NW  632. 
(6)  "When  the  walls  shall  be  com- 
pleted." Worcester  Medical  Inst.  v. 
Harding,    11   Cush.    (Mass.)    285,    289. 

16.  U.  S. — Burton  v.  Jennings,  186 
Fed.  382,  107  CCA  438  [certiorari  den 
220  U.  S.  613,  81  set  717.  66  L.  ed. 
6101;  Texas,  etc.,  R.  Co.  v.  Rust.  19 
Fed.  289. 

Ala. — Dunaway  v.  Roden,  14  Ala. 
A.   601,   71   S   7.0. 

Ark.— Wilkes  v.  Stacy,  113  Ark. 
556.  169  SW  796.  _ 

Md. — ^^tna  Indemn.  Co.  v.  "Waters, 
110  Md.  673,  73  A  712. 

Mass. — Eaton  v.  Smith,  20  Pick. 
160. 

Minn. — Bell  Lumber  Co.  v.  Seaman. 
161  SW  888. 

Mo. — Schneider  Qranlte  Co.  v.  J.  C. 
Fink  Mineral  Milling  Co.,  78  Mo.  A. 
6S2 

N.  T.— Pollen  V.  Roy,  23  N.  T. 
Super.  88  faff  80  N.  T.  649]. 

N.  C— Simpson  v.  Pegram,  112  N. 
C.  541,  17  SE  480;  New  Hanover  Bank 
V.  Williams,  79  N.  C.  129. 

Wis. — Rhein  v.  Burns,  162  Wis. 
309.   166   NW  138. 

[a]  Wlun  a  nsw  word  Is  tuiad  In 
a  contract,  or  when  a  word  is  used 
In  a  Technical  or  peculiar  sense,  as 
applicable  to  any  branch  of  business 
or  to  any  particular  class  of  people, 
evidence  of  usage  is  admissible  to 
explain  and  illustrate  It,  and  that 
evidence  Is  to  be  considered  by  the 
Jury;  and  the  province  of  the  court 
then  is  to  Instruct  the  Jury  what  will 
be  the  legal  effect  of  the  contract, 
as  they  shall  And  the  meaning  of  the 
word  modified  or  explained  by  the 
usage.  Eaton  v.  Smith,  20  Pick. 
(Mass.)  160. 

[b]  Vartlonlar  tsnns  held  properly 
submitted  to  Jury:   (1)  "A  first-class 


long  raft  line,"  in  a  towing  contract. 
Stevenson  v.  Michigan  LiOg  Towing 
Co.,  103  Mich.  412,  61  NW^  636.  (2) 
"Get  water."  Dunaway  v.  Roden.  14 
Ala.  A.  501,  71  S  70.  (3)  Lumber  "to 
be  measured  straight  measure." 
Crane  Lumber  Co.  v.  Otter  CTreek 
Lumber  Co.,  79  Mich.  307.  308.  44  NW 
788.  (4)  Purchase  of  cargoes  of  coal 
"afloat"  Law  v.  Ooss,  1  Black  (n. 
S.)  638.  17  L.  ed.  186.  (6)  "Reading 
matter."  within  the  meaning  of  an 
advertising  contract  providing  that 
reading  matter  shall  be  Inserted  free 
of  charge.  Kanopolis  Land  C%.  T. 
Morgan.  1  Kan.  A.  66,  41  P  205.  (6) 
"Soft  English  lead."  Pollen  v.  Jjt 
Roy,  30  N.  T.  549.  661.  (7)  "Timber 
12  inches  heart  and  up."  McKenzie 
v.  Wimberly,  86  Ala.  196,  198.  5  S 
468.  (8)  "Straight"  posts.  St.  Louis, 
etc.,  R.  Co.  V.  Bramlette.  (Tex.  Civ. 
A.)  86  SW  26.  (9)  "Winder"  for  put- 
ting! up  absorbent  cotton  for  the 
trade.  Rhein  v.  Bums,  162  Wis.  301. 
166  NW  188. 

le.  Law  V.  Northern  Aaaur.  Co, 
166  Cal.  394,  132  P  590. 

17.  Butte,  etc..  Cons.  Mln.  Co.  v. 
Montana  Ore  Purchasing  (^..  121 
Fed.  624.  68  CCA.  634;  Weil  v. 
Schwartz,  21  Mo.  A.  372. 

18.  Payne  v.  Pomeroy,  21  D.  C 
248;  SUverthome  v.  Fowle,  49  N.  C. 
862. 

19.  Simpson  v.  Pegram.  112  N.  C 
641,  17  sir  480;  New  Hanover  Bank 
V.  Williams,  79  N.  C.  129. 

90.  Badart  v.  Foulon,  80  Md.  579. 
81  A  613. 

SI.  Gannon  v.  Brady  Brass  Co..  81 
N.  J.  L.  411,  81  A  787,  AnnCasl918C 
1308. 

98.  U.  S.— New  York.  etc.  Coal, 
etc,  Co.  V.  Meyeradale  Coal  Co..  236 
Fed.  536,  149  CCA  688;  Roberts  ▼. 
Pacific,  etc.,  R,  etc.,  Co.,  121  Fed. 
785,  68  CCA  61;  Scanlon  v.  Hodges, 
52    Fed.    364,    3    CK:A    113. 

Ark. — Engles  v.  Blocker.  192  SW 
193;  Radford  v.  Practical  Pranlam 
Co..  126  Ark.  199,  188  SW  662. 

Kan. — Cincinnati  Punch,  etc  Co.  v. 
Thompson,  80  Kan.  467,  102  P  848; 
Burton  V.  I.  M.  Tost  MiUiiK  Co..  (A.) 
61  P  67. 

N.  C. — ^Lindsay  v.  Hamburg  Bre- 
men Ins.  Co.,  116  N.  C.  212,  20  SE  3T0. 

Pa.— Soctetft  Anonyme  Pour  la.  Fab- 
rication De  La  Sole  de  Chardonnet  v. 
Loeb,  289  Pa.  264.  86  A  798;  HlUman 


For  latsT  oases,  dsvslopiasats  and  flkaafsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  nota  number. 
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letters  and  telegrams,"  is  for  the  court;  but  where 
it  is  necessary  to  construe  the  writings  in  connec- 
tion with  extrinsic  circumstances,  the  question  must 
be  left  to  the  jnry,^  unless  the  extrinsic  facts  or 
evidence  are  nncontroverted.^  Letters  not  claimed 
to  constitute  a  contract  in  themselves,  but  intro- 
duced as  showing  the  circumstances  leading  np  to 
the  contract,  should  be  left  to  the  jury  to  be  con- 
sidered in  connection  with  the  other  evidence.'* 

[$  1005]  j.  liOSt  Oontract  Where  a  written  con- 
tract has  been  lost  and  its  terms  are  sought  to  be 
established  by  oral  evidence,  the  existence  of  its 
terms  forms  a  qnestion  for  the  jury,"  while  the 
eonstmction  thereof,  if  established,  is  for  the 
eonrt.** 

[4  1000]  k.  Snperuded  Contract.  The  meaning 
of  a  written  contract  is  for  the  conrt,  although  there 
is  evidence  that  it  was  superseded  by  an  oral  con- 
tract which  presents  a  question  for  the  jury." 

[$  1007]  L  Contract  Introdaced  Collaterally. 
Where  a  written  contract  is  introduced  as  merely 
evidentiary  of  facts  in  issue,  and  not  as  the  basis 
of  the  action,  the  inferences  to  be  drawn  from  it 
form  a  qnestion  for  the  jury.*" 

[$  1008]  m.  Entire  or  Severabl*  Character. 
Whether  a  contract  is  entire  or  severable  is  a  ques- 


tion for  the  jniy  on  conflicting  evidence.'^ 

[i  1009]  8.  Modification.  It  is  for  the  court  to 
decide  whether  or  not  certain  facts  amount  to  an 
alteration  or  modification  of  a  contract,''  while  the 
jury  must  decide  whether  or  not  these  facts  are 
proved."  So  it  i^  for  the  jury  to  decide  from  con- 
flicting evidence  whether  a  modification  was  agreed 
to,"  or  whether  the  intent  to  modify  existed."  The 
interpretation  of  written  contracts,  as  to  whether 
one  cancels  the  other,  is  for  the  court."  Where 
there  is  a  dispute  as  to  the  intention  of  the  parties 
to  a  written  contract,  and  a  question  of  its  subse- 
quent abrogation  by  oral  agreement^  the  interpreta- 
tion of 'the  written  contract  in  connection  with  the 
oral  contract  is  for  the  jnry.'^ 

[$  1010]  9.  Besciasion  and  Abrogation.  Where 
the  parties  to  a  contract  are  not  in  accord  as  to 
what  was  done  by  them  concerning  rescission, 
whether  they  have  reached  such  an  understanding 
is  a  question  of  fact,"^  and  the  finding  of  a  jury 
on  conflicting  evidence  as  to  whether  there  has  been 
a  rescission  will  not  ordinarily  be  disturbed.™  It 
is  for  the  jury  to  determine  whether  facts  relied  on 
as  constituting  a  breach  justifying  a  rescission  have 
been  established.^  The  court,  however,  should  de- 
termine whether  a  delay  in  pei^ormance  is  so  unrea- 


▼.  Joseph,  9  Pa.  Super.  1.  4t  Wkly 
NC  212. 

8.  C. — De  Camps  t.  Carpin,  19  S.  C. 
121. 

Wash. — Lost  Lake  Lumber  Co.  v. 
Smith.  29  Waah.  713,  70  P  124. 

Wis. — Ranney    v.    Hlgby,     6    Wis. 

83.  Iffann  v.  Urquhart,  89  Ark.  289, 
116  SW  219;  McDonouKh  v.  Williams, 
77  Ark.  261,  92  SW  782,  8  LRAN3 
452,  7  AnnCas  276;  Comanche  Mer- 
cantlle?  Co.  v.  Wheeler,  etc.,  Mercan- 
Ule  Co.,  (Okl.)  166  P  B8S:  Brown  v. 
Davidson,  42  Okl.  698,  142  P  887;  J. 
Rosenbaum  Grain  Co.  v.  Hlgerlns,  40 
Okl.  181,  136  P  1073;  American  Job- 
bing Assoc.  V.  James,  24  Okl.  460.  103 
P  670;  Teaadale  v.  Manchester  Prod- 
uce   Co..    104    Tenn.   267,    66    SW    853. 

a*.  White  V.  Lumiere  North 
American  Co.,  7»  Vt.  206,  64  A  1121, 
6  LRANS  807.    ■ 

[a)'  Tli«  ml*  of  law  that  the  in- 
terpretation of  written  instruments 
is  a  question  of  law  for  the  court  Is 
applied  with  full  force  to  asreements 
to  be  deduced  from  the  correspOTid- 
ence  of  the  parties,  and  the  fact  that 
the  language  of  the  letters  contain- 
ing the  offer  or  acceptance  is  doubt- 
ful does  not  relieve  the  court  of  this 
duty,  nor  make  the  question  one  of 
fact  for  the  jury.  It  is  <Jnly  where 
terms  used  are  technical,  or  are^ 
terms  having  a  peculiar  meaning  In 
a  particular  trade  or  place,  that  the 
aid  of  the  jury  is  Invoked  to  ascer- 
tain their  meaning.  Goddard  v. 
Foster,  17  Wall.  (D.  S.)  123,  21  L. 
ed.  689;  Nalle  t.  HcKnlght,  (Tex.  Civ. 
A.)  126  SW  902. 

SB.  Liverpool  Sea  Ins.  Co.  v. 
Johnston,   106  Fed.   286,   44  CCA  477. 

a&  Blalsdell  v.  Davis,  72  Vt.  295, 
48  A  14. 

37.  Hurlburt  v.  Dusenbery,  26 
Colo.  240,  67  P  860;  Jennings  v.  Sher- 
wood, 8  Conn.  122;  Brooks  v.  White, 
2  Mete.  (Mass.)  283,  37  AmD  95; 
Fischer  v.  South  WUllamsport,  1  Pa. 
Super.  286. 

S8.  Wellman  v.  Jones,  124  Ala. 
680,  27  S  416.  But  see  Moore  v. 
Holland,  39  Me.  807. 

SB.  Danilger  v.  Plttsfleld  Shoe  Co., 
204  111.  146.  68  NB  634  [aff  107  111. 
A.  471. 

ao.  Enterprise  Soap  Works  v. 
Sayers,  66  Mo.  A.  16;  Rosewater  v. 
Hoffman,  24  Nebr.  222,  38  NW  867; 
Reynolds  v.  Richards.  14  Pa.  205. 
See  Kapolean  Hill  Cotton  Co.  t. 
Oray.  99  Ark.  648,  187  SW  827  (hold- 
ing that,  where  a  contract  was  duly 
made   orally,    letters   by   one   of   the 


? parties  strongly  tending  to  show  that 
he  contract  was  of  a  certain  nature 
do  not  as  a  matter  of  law  establish 
the  nature  of  the  contract,  but  are 
to  be  weighed  by  the  jury,  for,  where 
a  writing  which  is  not  a  dispositive 
instrument  is  offered  to  show  an  ex- 
trinsic fact,  inferences  ■  drawn  from 
that  writing  are  for  the  jury  to 
make). 

ai.  mtemattonal  Contracting  Co. 
v.  U.  S.,  47  Ct  CI.  168;  H.  Leonard 
Simmons  Cto.  v.  Qoldfarb,  160  NTS 
647;  Snyder  v.  Loy,  4  Pa.  Super.  201, 
40  WklyNC'833. 

38.  Hardaway- Wright  Cte.  t.  Brad- 
ley, 163  Ala.  E»6,  61  S  21:  Lttckhart  v; 
Ogden,  30  Cat.  647;  PhlUippi  v.  Mc- 
Lean, 5  Mo.  A.  687  mem;  Hardy  v. 
Ward.  150  N.  a  386,  64  SB  171  (hold- 
ing that  whether  a  contract  was 
modified  by  letters  was  for  the  court 
to  determine,  the  letters  containing 
all  the  evidence  of  the  alleged  modifi- 
cation). , 

83.  Ala. — Hardaway-Wright  Co.  t. 
Bradley,  ISS  Ala.  696,  61  S  21;  Duna- 
way  V.  Roden,  14  Ala.  A.  601,  71  S 
70. 

Oa. — Cothran  v.  Brower,  76  Osi.  494. 

111. — Cook  County  v.  Harms,  10  III. 
A.  24  [aff  108  111.  151].     "^ 

Ind. — Coyner  v.  Lynde,  10  Ind.  282; 
Tong  V.  Orr,  44  Ind.  A.  681,  87  NE 
147,   88   NE   308. 

Iowa. — lowa-Mlnnesota  Land  Co.  v. 
Conner,  138  Iowa  874,  112  NW  820. 

Md. — Law  T.  Townsend,  11  QUI  & 
J.-  407. 

Mass. — Corey  v.  Woodln,  196  Mass. 
4|t4,   81  NE  280. 

Mich. — Steering  Wheel  Co.  v.  Flee 
Electric  Car  Co.,  140  NW.  1016.  1019 
[cJt  Cyc];  Holmes  v.  Foss,  131  Mich. 
487,  91  NW  1120:  Union  Cent.  L.  Ins. 
Co.  V.  Howell.  1()1  Mich.  382,  69  NW 
699;  Bndries  v.  Belle  Isle  Ice  Co., 
49  Mich.  279,  13  NW  590. 

Mo. — Schneider  v.  Chew,  167  Mo. 
A.  364,  138  SW  357;  Vaatlne  v.  Wy- 
man,  6  Mo.  A.  598  mem. 

N.  T.— Hallenbeck  v.  Kindred.  109 
N.  Y.  620,  15  NE  887;  Martin  v. 
Angell,   7  Barb.  407. 

N.  C. — Calloway  v.  Brloe,  66  N.  C. 
514. 

Pa. — Malone  v.  Philadelphia,  etc., 
R.  Co..  167  Pa.  430,  27  A  756;  Shen- 
andoah Steam,  etc.,  Co.  v.  Beddall. 
26   Pa.   Super.   3. 

Vt.— Bass  V.  Rublee,  7«  Vt.  396.  57 
A   966. 

34b  U.  S.— Hollister  v.  U.  8.,  146 
Fed.   773.    76   CCA  837. 

Ala. — Dunaway  v.  Roden,  14  Ala. 
A.   501,   71   8   70. 


Md. — F^mess-Withy  v.  Fahey,  127 
Md.    883.    96   A  619. 

Mich. — Boyce  r.  Martin,  46  Mich. 
239.   9   NW  2«6. 

N.  T.— Gallaudet  v.  Kellogg,  188  N. 
T.  671.  81  NE  887;  McDermott  v. 
Fletcher,  166  App.  Dlv.  615,  140 
NTS  871;  Bendheim  v.  Herter,  40 
App.   Div.   462,    58    NTS    10*. 

<5r. — ^Harlow  v.  Oregonian.  Pub. 
Co.,  63   Or.   272,   100  P  7. 

W.  Va. — Noyes  v.  Capsrton,  68  W. 
Va.  18,  69  SB  364. 

8B.  Ala. — Adams  v.  Davis,  IS  Ala. 
748. 

Md. — Furness-Wlthy  v.  Fahey,  124 
Md.  110,  91  A  800;  Fumess  v.  Ran- 
dall, 124  Md.  101,  91  A  797. 

N.  T. — Grant  v.  Pratt,  87  App. 
Dlv.  490,  84  NTS  988;  Taylor  v. 
Citisens'  Ice  Co.,  46  App.  Dlv.  491, 
61  NTS  213. 

Oh. — Kugler  v.  Wiseman,  80  Ohi'SSl. 

Tex. — Looney  v.  Evans,  (Civ.  A.) 
160    SW    150. 

38.  Creamery  Package  Mfg.  Co.  v. 
Duncan,  136  Mo.  A.  669,  119  SW  S3; 
Curtis  V.  Lady,  2  WklyNC  (Pa.) 
393;  Hanover  Canal  Co.  v.  Wilson, 
22  Wyo.  427,  448,  143  P  345  [olt 
CycJ- 

'  ST.    Oarstens  v.   Earles,   26   Wash. 
678,  67  P  404. 

[a]  AzoUtaot'B  oontraot^— In  de- 
termining whether  a  written  contract 
with  an  ■  architect,  which  provided 
that  no  extra  compensation  should 
be  allowed  unless  previously  agrreed 
on  In  Writing,  was  modified  or  added 
to  by  a  subsequent  pqrol  agreement, 
the  Jury  had  a  right  to  consider 
the  terms  and  provisions  of  the 
written  contract.  Ritchie  v.  State, 
39  Wash.   95,   81  P  79. 

38.  Hanson  v.  Wittenberg,  206 
Mass.    319,    91    NE    383. 

38.  McLaughlin  v.  Thomas,  86 
Conn.  252,  86  A  370;  Noyes  v. 
NOyes,  224  Mass.  126,  112  NE  860; 
Carnig  v.  Carr.  167  Mass.  644,  46 
NE  117,  67  AmSR  488,  36  LRA  612; 
PYankllnvllle  Canning  (3o.  v.  Pitts- 
burg Bakers',  etc.,  Supply  Co., ,  61 
Pa.  Super.  682;  Hogan  v.  Peterson, 
8  Wyo.  549,  69  P  162.  See  Schweln- 
burg  V.  Altman,  145  App.  Div.  377, 
130  NTS  37  [aff  207  N.  T.  681  mem, 
101   NB  1121   mem], 

40.  Nelson  v.  Ohio  CMltlvator 
Co.,  188  Fed.  620,  112  (XJA  394:  Lin- 
coln V.  Orthweln,  120  Fed.  880,  67 
CCA  540;  Dunaway  v.  Roden,  14 
Ala.  A.  601,  71  8  70;  Bhlert  v. 
Klenger,  43  Mich.  61.  4  NW  664; 
Pacific  Export  Co.  v.  North  Paie. 
Lumber  Co.,  4«  Or.  194,  88  P  106. 
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sonable  as  to  jmtity  a  resoiasion.**  Whether  a 
eontraet  proyiding  for  its  eaneellation  on'  a  specified 
Qondition  has  been  duly  canceled  is  a  question  .of 
law;**  but  the  question  of  whether  a  notice  of  ean- 
eellation called  for  in  a  contract  has  been  given  is 
one  for  the  jury,  where  the  evidence  is  conflicting.^ 
Whether  a  waiver  of  a  forfeiture  of  a  contract  for 
default  of  a  party  thereto  has  taken  place  depends 
on  the  facts  of  the  case  and  ordinarily  presents  a 
question  of  fact,  or  at  least  a  mixed  question  of 
law  and  of  f act.^ 

DiligMce.  The  question  of  whether  a  right  to 
rescind  was  exercised  promptly  or  within  a  reason- 
able time  is  ordinarily  one  of  fact,*'  unless  the 
pleadings  on  their  face  show  laches,**  or  unless,  the 
facts  are  undisputed.*' 

Effect,  When  the  evidence  is  conflicting,  it  is 
proper  to  submit  to  the  jury  the  question  whether 
or  not  a  cancellation  of  the  contract  by  mutual 
agreement  was  intended  merely  to  annul  it  as  to 
any  future  operations  under  it,  and  not  to  release 
a  previously  accrued  right  of  action  for  breach.** 
The  cancellation  of  a  .contract  by  mutual  agreement 
does  not  as  a  matter  of  law  abrogfate  tBe  right  of 
.either  party  to  recover  damages  resulting  from 
breaches  before  the  cancellation,  the  intent  being 
a  question  of  fact.**  ' 

[i  1011]  10.  Perfomuuice  or  Breach— a.  In 
G«neraL  When  the  facts  are  undisputed,  the  ques- 
tion of  whether  or  not  they  constitute  a  perform- 
ance or  a  breach  of  -the  contract  is  one  of  law  for 


the  eoaTt.*"  When  the  facts  are  in  diapnte,  the 
question  of  whether  or  not  facts  eonatitating  a 
breach  of  the  contract,  or  a  performance  thereof, 
have  been  established  most  be  determined  by  the 
jury  under  proper  instructions  from  the  eoort.'' 
But  it  is  error  to  submit  to  the  jury  the  question  as 
to  whether  there  was  a  breach,  where  there  )S  un- 
contradicted evidence  of  a  breach  and  none  of  the 
witnesses  are  impeached."  The  question  as  to 
whether  work  has  been  done  in  accordance  with  the 
plans  and  specifications  is  for  the  jur^."  Where 
there  is  evidence  of  defects,  the  question  whether 
there  has  been  a  substantial  performance  of  the 
contract  is  for  the  jury  to  determine  from  the  evi- 
dence and  from  a  consideration  of  the  nature  and 
object  of  the  work.°*  So  questions  of  resmnable- 
ness"  and  good  faith"  are  usually  for  the  jury. 

Approval  On  conflicting  evidence  as  to  whether 
performance  of  a  contract  has  been  approved,  the 
question  is  for  the  jury." 

[i  1012]  b.  Ezcoaes  for  Nonperfonnaac*.  The 
question  of  the  existence  of  facts  excusing  nonper- 
formance is  on  conflicting  evidence  one  for  the 
jury."^  Whether  particular  contingencies  were 
within  the  contemplation  of  the  parties  at  the  time 
of  contract  presents  a  question  of  fact.^ 

[i  1013]  c  Abandonment  or  Sepndlatioii.  The 
question  of  whether  facts  have  been  established 
showing  an  abandonment  or  repudiation  of  the. 
contract  is  for  the  jury." 

[(  1014]    d.  Demand  for  Perfoimaooe.    On  con- 
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flictingr  evidenee  as  to  whether  a  demand  for  per- 
formance has  been  made,  t^e  question  becomes  one 
of  fact  for  the  jury."  But  where  the  question  turns 
merely  on  the  construction  of  the  contract,  it  may 
be  decided  by  the  court."* 

[i  1016]  e.  Perfomumce  or  Waiver  of  Condi- 
tions Precedent.  The  question  as  to  whether  a  con- 
dition precedent  has  beien  performed  is  purely  one 
of  fact  to  be  determined  by  the  jury  under  the 
CTidence.**  And  the  same  has  been  held  to  be  true 
of  the  question  as  to  whether  the  performance  of 
such  condition  has  been  waived,^  but  the  jury 
should  be  properly  instructed  as  to  the  law.** 

[$  1016]  f.  Besponsibility  for  Breach.  If,  in 
an  action  on  a  contract  in  which  defendant  seeks 
to  recoup  damages  resulting  from  plaintiff's  failure 
to  comply  with  his  obligations,  the  evidenee  is  con- 
flicting as  to  whether  the  damages  resulted  from 
the  default  of  plaintiff,  of  defendant,  or  of  both, 
it  is  for  the  JU17  to  determine  who  w^s  reefponsible 
for  the  breach.* 

[$  1017]  11.  Amount  of  Recovery.  Where  the 
amount  of  recovery  is  measured  by  the  terms  of  the 
contract,  the  question  of  amount,  as  distinguished 
from  that  of  right,  of  recovery  should  not  be  left 
to  the  juiy."  The  right  to  extra  compensation,* 
or  the  UabUity  to  deductions  and  offsets,  ordinarily 
affords  a  'question  of  fact  for  the  jury.  Where  an 
express  contract  fails  to  fix  a  price  for  services  ren- 


dered thereunder,  the  question  of  their  reasonable 
value  is  properly  submitted  to  the  jury.™ 

[$  1018]  12.  Beasonable  Time.  Except  where 
there  is  absolutely  no  dispute  as  to  the  facts,'*  what 
constitutes  a  reasonable  time  for  the .  doing  of  an 
act  under  a  contract  forms  a  question  for  the  jury." 

Acceptance  of  offer.  The  question  of  reasonable 
time  with  regard  to  the  acceptance  of  an  offer  fixing 
no  time  during  which  it  shall  remain  open  is  a  ques- 
tion of  law  for  the  court  in  two  classes  of  cases, 
namely:  (1)  Commercial  transactions  which  hap- 
pen in  the  same  way,  day  after  day,  and  present 
the  question  of  reasonable  time  on  the  same  data 
in  continually  recurring  instances,  so  that  by  a 
series  of  decisions  of  the  courts  the  reasonable 
time  has  been  rendered  certain;  and  (2)  where  the 
time  taken  is  so  clearly  reasonable  or  unreasonable 
that  there  can  be  no  room  for  doubt  as  to  the  proper 
answer  to  the  question.^^  Where  the  answer  to  the 
question  is  one  dependent  on  many  different  circum- 
stances which  do  not  constantly  recur  in  other  cases 
of  like  character,  and  with  respect  to  which  no  cer- 
tain rule  of  law  has  theretofore  been  laid  down  or 
could  be  laid  down,  the  question  is  one  of  fact  for 
the  jury.^* 

Perfoimanoe.  Some  of  the  cases  hold  that  the 
question  of  what  is  a  reacTouable  time  for  perform- 
ance of  a  contract  is  one  of  law  for  the  court," 
while  others  hold  that  it  is  a  question  of  fact  for 
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N.  C.   463.  87  SE  244. 
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191    137  P  882 

Pa. — Tnimbower  v.  Woodley*  26  Pa. 
Super.  249;  Emery  v.  Regester,  17 
Pa.  Super.  482. 

Tex. — ^Waterman  Lumher,  etc.,  Co. 
V.  Holmes,  (Civ.  A.)  161  8W  70. 

Wash. — Culver  v.  Culllton,  77 
Wash.  467,  187  P  1000. 

W.  Va.— »RobertB  v.  American -Col- 
nmn.  etc,  Co.,  76  W.  Va.  290,  86  SB 
616. 

61.  Van  Deusen  v.  Steele,  162 
Mass.  268,  38  NB  443. 

ea.  CJeorge  D.  Emery  Co.  v.  Wells, 
[1906]  A.  C.  S16. 

68.  lU.— Ogden  y.  Klrby,  79  III. 
665. 

Iowa. — ^Winch  v.  Baldwin,  68  Iowa 
764.  28  NW  62. 

Mich. — Chapman  v.  Colby,  47  Mich. 
46.    10    NW  74. 

Mo. — Lewis  T.  Slack,  27  Mo.  A.  119. 

Mont.— ^aite  v.  Shoemaker,  60 
Mont.  264,  146  P  736. 

N.  T. — Whitney  v.  Clean,  29  App. 
Dlv.  49,  61  NTS  871;  Stone  v.  Cohen, 
4  App.  Dlv.  176.  38  NTS  7B5;  Ellis  v. 
Thompson.  1  App.  Dlv.  606,  37  NTS 
468;  DeOroff  v.  American  Linen 
Thread  Co.,  24  Barb.  87B  [rev  on 
other  grounds  21  N.  T.  124]:  Ayres  v. 
Qulgley  Furniture  Co.,  59  N.  Y. 
Super.  4,  12  NTS  569;  Tmbenbaok  v. 
Nelson.   78  Misc.  466,  133  NTS  388. 

Pa. — Malone  v.  Dougherty,' 8  WJtly 
NC  116. 

64.  Arkwright  Mills  v.  Aultman. 
etc.,  Hach.  Co.,  145  Fed.  783,  76  CCA 
347;  Wood  v.  Blanchard,  212  Mass. 
53,  98  NB  616;  Marlborough  Oas 
Light  Co.  V.  Neal,  166  Mass.  217,  44 
NE  139;  Chapman  v.  Colby,  47  Mich. 
46.  10  NW  74;  Grant  v.  Pratt,  87  App. 
Dlv.  490,  84  NTS  983;  Fox  T.  Powers, 
65  App.  Div.  112,  72  NTS  673. 

[a)  Xttoatxatton^— In  an  action  on 
a  contract  it  appeared  that  there  was 
a  deflciency  In  the  amount  which  de- 
fendants had  agreed  to  pay  on  de- 
mand as  soon  as  a  correct  statement 
of  the  receipt*  and  expenses  of  the 
business    of    the    year,    certified    by 


plaintUTs  treasurer,  should  be  deliv- 
ered to  them;  that  at  the  pK>per 
time  a  written  stateipent,  not 
certified  by  such  treasurer,  in  the 
form  of  an  account,  charging  defend- 
ants with  certain  items  and  crediting 
them  with  other  Items,  was  pre- 
sented to  them,  and  i>ayment  was 
demanded;  and  that  on  receiving  the 
statement  defendants  made  no  oojec- 
/tlon  to  Its  form,  and  the  only  objec- 
tion was  to  the  amount  charged  for 
coal.  It  was  held  that  the  question 
of  waiver  by  defendants  of  the  treas- 
urer's certificate  was  properly  left 
to  the  Jury.  Marlborough  Oas  Light 
Co.  V.  Neal,  166  Mass.  217.  44  NB  139. 

65.  Sumwatt  Ice,  etc.,  Co.  v. 
Knickerbocker  Ice  Co.,  112  Md.  437, 
77  A  66  (waiver  of  rights  under  con- 
tract). 

66.  Hill  V.  'Sibley.  66  Oa.  631; 
Johnson  v.  Tackitt,  17SbKy.  406,  191 
SW  117;  Hartlove  v.  Dumham,  86 
Md.  689,  39  A  617. 

[a]  n  aa  aettoa  oa  a  eontraot  for 
panMBal  aMVlosB,  plaintiff  alleged 
part  performance  and  willingness  to 

Perform,  claiming  that  defendant  re- 
used to  permit  him  to  perform  the 
services  contracted  for.  Defendant 
alleged  her  readiness  to  perform,  and 
that  plaintiff  had  violated  the  con- 
tract by  '  refusing  to  work  unless 
partially  paid  in  advtuice.  It  was 
held  to  present  a  question  of  fact  to 
the  jury  as  to  which  party  had  re- 
fused to  perform.  Kochmann  v. 
Baumeister,  73  App.  Div.  309,  76  NTS 
769. 

B7.  Plass  T.  Well,  39  Misc.  777,  81 
NTS  299. 

68.  Trow  v.  Forsyth,  70  Vt.498, 
41  A  BOl. 

68.  Snyder  v.  Patton,  etc,  Co.,  143 
Mich.  360,  106  NW  1106;  Qulgley  v. 
Shedd,  104  Tenn.  560.  58  SW  26^ 

70.  Turner  v.  Frasier,  167  Ky.  388, 
163  SW  245;  Sexton  v.  Snyder,  119 
Mo.  A.  668,  94  SW  662;  Bchlossberg 
V.  Brody,  160  App.  Dlv.  161,  145  NTS 
182  [rev  on  other  grounds  216  N.  T. 
B79,  HI  NE  222]. 

71.  Markley  v.  Oodfrey,  264  Pa. 
99.    98   A    785. 

[a]  OnlT  wtasrs  facta  an  aiot  In 
dlspnts  and  are  susoeptilil*  of  hut  a 
single  lnfex«iic«  can  the  question  of 
reasonable  time  in  which  a  party 
may  rescind  a  contract  b«  detemUned 
as  a  matter  «f  law.  Smith  v.  Rtaod^ 
Island  Co.,   (B.  I.)    98^r  1. 


70.  Asher  v.  Asher,  141  Ky.  268, 
132  SW  416;  Taylor,  Jr.  v.  Louis- 
ville Public  Warehouse  Co.,  72  SW 
20.  24  KyL  1666;  Dawson  v. 
Fllntom,  (Mo.)  190  SW  972;  Bowen 
V.  Toung,  37  Misc.  647,  76  NTS  1027; 
Paulson  V.  Weeks,  80  Or.  468,  167  P 
590. 

73.  Nunes  v.  Dautel,  19  Wall.  (U. 
S.)  660.  22  L.  ftd.  161;  Wiggins  v. 
Burkham.  10  Wall.  (U.  S.)  19,  19  L. 
ed.  884;  Chesapeake  Ins.  Co.  v.  Stark, 
6  Cranch  (U.  S.)  268,  8  L.  ed.  220; 
Hamilton  v.  Fhosnix  InS.  Co..  XI  Fed. 
379,  9  CCA  630;  Foss-Schnelder 
Brewing  Cto.  v.  Bullock.  69  Fed.  83, 
8  CCA  14;  Trounstine  v.  Sellers.  35 
Kan.  447,  11  P  441;  Lortng  v.  Bos- 
ton. 7  Mete.  (Mass.)  409. 

74.  U.  S. — Hamilton  v.  Phcsnlx 
Ins.  Co.,  81  Fed.  379,  9  CCA  630: 
Cocker  v.  E^anklin  Hemp,  etc.,  Hfg. 
Co.,  6  F.  Caa.  No.  2,932,  3  Sumn.  630. 

Conn. — Lockwood       v.       Middlesex 
Mut.  Assur.  Co.,  47   Conp.   663. 
_  Iowa.— -Lucas    v.    Western     Union 
Tel.  Co..  181  Iowa  669,  109  NW  191. 
6  LRANS  1016. 

Mass.— Hasklns  v.  Hamilton  Mut 
Ins.   Co..  5  Gray  482. 

Pa. — Seth    Thomas    Clock    Co.    v. 
Dobbins.   16   Pa,   Super.   325. 
.  R.    I. — Davis    v.    Western    Massa- 
chusetts Ins.  Co.,   8  R.   I.    277. 

Vt. — Donahue  v.  Windsor  County 
Mut.   F.   Ins.   Co.,    66   Vt.   374. 

See  Wheaton  v.  Rampacker,  8 
Wyo.  441,  26  P  912  (holding  the  ques- 
tion one  for  the  trial  court). 

[a]  lllMtrattonj— Where  a  proposi- 
tion to  exchange  land  was  made  to 
plaintiff  by  letter,  with  request  for 
action  at  once  without  indicating 
how  acceptance  was  to  be  communi- 
cated, an  acceptance  by  telegram  was 
not  binding  until  the  message  was 
actually  received,  and,  such  message 
having  been  received  twenty-three 
hours  after  the  letter,  it  was  for  the 
Jury  to  determine  whether  the  ac- 
ceptance was  in  time  to  bind  the 
person  making  the  offer.  Lucas  v. 
Western  Union  Tel.  Co.,  131  Iowa 
669,  109  NW  191,  6  LRANS  1018. 

75.  U.  S. — Seymour  v  McCormlck, 
19   How.   96.  16  L.  ed.   667. 

Cal. — Luckhart  v.  Ogden,  30  CaL 
647. 

Ky. — Breckenridge  v.  Lee,  3  A.  E, 
Marsh.  446. 

Me. — Howe  v.  Huntington,  16  Me. 
360:  4twood  V,  Clark,  3  Mc  24*. 

Mass. — ^Enis   V.   Paige,    IPiok.   4t. 
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the  jury.^  The  proper  view  is  that  it  is  a  matter 
of  law  for  the  oonrt  when  it  depends  on  the  oon- 
stmction  of  a  eontrapt  in  writing  or  on  undisputed 
eztrinsio  facta,''  and  that  it  is  a  question  of  faot 
for  the  jury  when  it  depends  on  facts  extrinsic  to 
the  contract,  and  which  are  matters  in  dispute.'* 

[$  1019]  I.  Instmctions— 1.  In  G«&«raL .  Ac- 
tions on  contracts  are  governed  by  rules  applicable 
to  civil  actions  generally  concerning  instructions." 


They  should  fully  and  elearly  Btste  the  law  ap- 
plicable to  the  ease;*"  they  must  not  be  obscured 
ambigudus,*'  ai^mentative,*'  misleading,**  or  in- 
consistent or  contradictory.*"  Instructions  which 
are  correct  in  law  may  properly  be  g^ven  to  suit 
each  party's  theory  of  the  case,  if  not  misleading 
or  actually  contradictory.**  In  determining  the  suf- 
ficiency of  instructions  they  must  be  construed  as 
a  whole.*'    Instructiojis  covered  by  other  instme- 


Miss. — ^EcholB  V.  New  Orl«ana,  etc., 
R.  Co..  (2  MISB.   610. 

K.  H.— Horse  v.  Bellows.  7  N.  H. 
64«.  28  AmD  372. 

N.  T. — ^Bottum  V.  Moore,  IS  Daly 
4«4. 

N.  C— Hughes  ▼.  Pipkin,  61  N. 
C  4. 

[a]  '  Staatrattoaa.,— In  the  follow- 
InK  cases  the  question  was  held  one 
for  the  court,  namely:  (1)  As  to  the 
time  allowed  a  tenant  at  will  to  re- 
move his  family  and  goods.  Ellis  v. 
Paige,  1  Pick.  (Masa.)  4S.  (2)  As  to 
}  the  time  allowed  a  patentee  to  file  a 
disclaimer  of  an  Improvement  in- 
cluded in  his  patent  of  which  he  did 
not  claim  to  be  the  author.  Seymour 
V.  McCormlck,  19  How.  (U.  S.)  86, 
16  L.  ed.  567;  O'Reilly  v.  Morse,  16 
How.  (U.  S.)  62,  14  Z,.  ed.  601.  (3) 
Whether  one  entitled  to  claim  letters 
ot  administration  had  lost  precedence 
by  delay.  Hughes  v.  Pipkin,  61  N. 
C.  4.  (4)  Whether  the  executor  of  a 
lessee  for  life  had  a  reasonable  time 
after  his  death  to  remove  his  goods. 
Stodden  v.  Hai'vey,  Cro.  Jac.  204,  79 
Reprint  178.  (5)  Where  the  makfer 
of  a  note  deposited  goods  with  the 
holder  to  be  sold  to  pav  it  whether 
s  sale  several  years  afterward  was 
within  a  reasonable  time.  Porter  v. 
Blood,  5  Pick.  (Mass.)  64.  (6)  What 
was  a  reasonable  time  in  which  to 
terminate  a  lease  and  take  posses- 
sion. Doe  V.  Smith,  2  T.  R.  436,  100 
Reprint  234.  (7)  Whether  the  pur- 
chaser of  a  crate  of  crockery  had 
furnished  a  list  of  broken  articles 
within  a  reasonable  time.  Attwood 
V.  Clark,  2  Me.  249.  (8)  As  to  what 
Is  a  reasonable  time  within  which  a 
proposal  must  be  accepted  to  icon- 
atitute  a  contract.  Morse  v.  Bellows, 
1    N.    H.    649,    28    AmD    372. 

7B.  Ala. — Farrow  v.  Sturdlvant 
Bank,  184  Ala.  208,  68  S  973;  Drake 
V.  Goree,  22  Ala.  409;  Watts  v.  Shep- 
pard,  2  Ala.  426;  Harris  v.  Free,  6 
Ala.   A.   113,   60   S   488. 

Cal. — Campbell  v.  Heney,  128  Cat. 
109,  60  P  532;  Luckhart  v.  Ogden,  SO 
Cal.  647;  Quill  v.  Jacoby,  4  Cal. 
tJnrep.   Cas.  736,    37    P   624. 

Fla — Jenkins  v.  Lykes,  19  Fla.  148, 
46   AmR  19. 

Ga. — Bearden  Mercantile  Co.  v. 
Madison  Oil  Co.,  128  Ga.  696,  68  SE 
200. 

Kan. — ^Morrison  v.  Wella,  48  Kan. 
494,  29  P  601. 

Ky. — P*lllp  V.  Morrison,  3  Bibb 
a06,    6   AmD   688. 

Mass. — Spoor  v.  Spooner,  18  Mete. 
281. 

Mo. — George  J.  Wanstrath  Real 
Bet.  Co.  v.  Wena,  186  Mo.  A.  162, 
170   SW   346.  „  ,_       ,    „„^ 

N,  T. — Greene  ▼.  Halifta,  1  Hilt. 
264. 

N.  C— Holden  v.  Royal,  168  N.  C. 
•76,    86    SE    688. 

Or. — ^Blder  v.  Rourke,  27  Or.  363, 
41   P   6.  _ 

Pa. — Burchfleld  v.  Alpha  'Process 
Co.,  46  Pa.  Super.  264. 

S.  C— Hays  V.  Hays,  44  S.  C.  L. 
419. 

Wash.— United  Iron  Works  v.  Wag- 
aer,  89  Wash.  293,  154  P  460. 

W.  Va. — Roberts  v.  American  Col- 
umn, etc.,  Co.,  76  W.  Va.  290,  86  SE 
636.    637    [clt   Cyc]. 

Wis. — Boylngton  v.  Sweeney,  77 
Wis.  66,  46  NW  938. 

(a]  XUnatratlOBS,—  In  the  follow- 
ing cases  the  question  of  reasonable 
time  has  been  left  to  the  Jury, 
namely:    (1)  Whether  the  purchaser 


of  goods  sold  by  sample  had  returned 
them  within  a  reasonable  time  after 
discovering  that  they  did  not  corre- 
spond with  the  sample.  Parker  v. 
Palmer,  4  B.  &  Aid.  387,  6  ECL. 
629,  106  Reprint  978.  (2)  Whether 
tithe  com  was  left  on  the  premises 
a  reasonable  time  for  comparison 
with  the  whole  corn.  Facey  v.  Hur- 
dom,  3  B.  &  C.  218.  10  ECL  lOB,  107 
Reprint  713.  (8)  The  time  In  which 
to  sell  goods  after  distress.  Pitt  v. 
Shew,  4  B.  &  Aid.  206,  6  ECL.  463. 
106  Reprint  913.  (4)  In  defense  of 
an  action  brought  for  carrying  away 
plalntlfr  against  his  will.  In  defend- 
ant's vessel,  whether  he  had  delayed 
his  departure  from  the  vessel  an  un- 
reasonable time  after  being  warned 
that  she  was  about  to  sail.  Spoor  v. 
Spooner,  12  Mete.    (Mass.)   281. 

77.  U.  S. — Nunez  v.  Dautel,  19 
Wall.  580.   22  L.  ed.   161. 

Ala. — ^Farrow  v.  Sturdlvant  Bank, 
184  Ala.  208,  68  S  973;  McFadden  v. 
Henderson,  188  Ala.  221,  29  S,  640; 
Comer  v.  Way.  107  Ala.  300,  19  S 
966,  64  AmSR  93;  American  Oak  Ex- 
tract Co.  V.  Ryan,  104  Ala.  267,  IB 
S  807-  Cotton  V.  Cottuu,  75  Ala.  845: 
Alford  V.  Creagh,  7  Ala.  A.  868,  62 
S    2»4. 

Cal.— Snaeth  t.  Ocean  Park  Realty 
Hin.,  etc:;  Co.,  16  Cal.  A.  329,  116 
P  980. 

Colo. — Hannao  v.  Anderson,  15 
Colo.    A.   438,   «2   P  »61. 

111.— Loeb  V.  Stern,  198  111.  871, 
64  NE  1043  [ait  99  111.  A.  6S7]; 
Roush  V.  Illinois  Oil  Co..  180  III.  A. 
346. 

Iowa. — Henaen  ▼.  Beebe,  111  Iowa 
684.  82  NW  942. 

Me.— -Hill  V.  Hobart,  16  Me.  164; 
Howe  V.  Huntington,  16  Me.  360. 

Mass. — Lewis  v.  Worrell,  185 
Mass.  672,  ''.1  NB  73;  Williams  v. 
Powell,  101  Mass.  467.  8  AmR  396; 
Spoor  T.   Spooner,   12   Mete.   281. 

Mich. — Reinforced  Concrete  Pipe 
Co.  V.  Boyes,  180  Mich.  609,  147  NW 
677. 

Mo. — Turner  T.  Snyder,  189  Mo.  A. 
666,   123  SWi^lOeO. 

Nebr. — Klser  v.  Denny,  99  Nebr.  3, 
154  NW  835. 

N.  M. — Cowles  V.  Hagerman,  15 
N.  M.   600,   603,   110  P  843   [clt  Cyc]. 

N.  Y. — Electric  Flreprooflng  Co. 
V.  Smith,  113  App.  Div.  616,  99  NTS 
87;  Hand  v.  Brooks,  21  App.  Div. 
489,  47  NTS  683. 

Ont — MathewBon  v.  Beatty,  16 
Ont.  L.  657,  11  OntWR  79;  Dolan  v. 
Baker,  10  Ont.  L.  269,  3  OntWR  833, 
5    OntWR    229. 

78.  Ala. — Cotton  v.  Cotton,  76  Ala. 
846. 

Cal. — liUckhart  v.  Ogden.  30  Cal. 
647. 

111. — ^Barnes  v.  Western  Wheel 
Works.    84    in.    A.    646. 

Ind. — American  Window  Glass  Oo. 
V.  Indiana  Natural  Gas,  etc.,  Co.,  37 
Ind.    439,    76    NE    1006. 

Me.— Hill  V.  Hobart,  16  Me.   164. 

Mass. — Peabody  v.  Fellows,  181 
Mass.  26,  62  NE  1068;  Williams  v. 
Powell,  101  Mass.  467,  8  AmR  896; 
Spoor   V.   Spooner,    12    Mete.    281. 

Mich. — ^Ward  v.  Cook,  168  Mich. 
288.    122   NW  785. 

Mo. — Sallee  v.  McMurry,  118  Mo. 
A.  268,  255,  88  SW  157  [clt  Cyc]. 

N.  M. — Cowles  V.  Hagerman,  16  N. 
M.    600,    603,    110    P    843    [clt    Cyc]; 


Neher  y.  Vlvlanl.  16  N.  M.  460,  466, 
110  P  696  [clt  Cyc);  Hagerman  T. 
Cowles,     14     N.     M.     422,     485,     94    P 


946    [olt  Cyc]. 


N.  Y.— Moreland  v.  Delbaye.  Ill 
NTS  641. 

Pa. — ^Hickman  v.  Shimn,  109  Pa. 
16;  Portland  Ice  Oo.  v.  Connor.  32 
Pa.   Super.   428. 

Porto  Rico. — ^Liorenao  ▼.  Porto 
Rico  Sugar  Co.,  6  Porto  Rioo  F«d. 
96. 

Ont.-^Adamson  v.  Teager,  10  Ont. 
A.  477. 

[a]  It  U  a  mlxad  anaatlom  of  law 
•aJa  of  faot  as  to  what  constitutes  a 
reasonable  time  for  the  performaoce 
of  a  contract  when  no  time  is  fixed 
by  its  terms.  Potter  County  v. 
Boesen,  (Tex.  Civ.  A.)  191  SW  787. 

78.     See  Trial  [38  Cyc  18461. 

80b  Arts. — Weatherford  v.  Hanger, 
16  Aria.  427,  146  P  759. 

Conn. — Slason  v. '  Stonlngton.  73 
Conn.   348,   47  A  662. 

Ky. — McGuire  v.  McOttlre^  8  Ky. 
Op.  253. 

Md. — Sumwalt  Ice,  etc  Co,  v. 
Knickerbocker  Ice  Co.,  112  Md.  437, 
77  A  68. 

Mo. — Boone  County  Lumber  Co.  r. 
Nledermeyer,  186  Mo.  A.  180.  178  SW 
67. 

[a]  Zlluatratlond — ^If  plaintiff  in 
one  count  seeks  to  recover  on  a  lia- 
bility arising  ex  contractu,  and  in 
another  count  seeks  to  recover  dam- 
ages on  a  liability  imposed  on  de- 
fendant by  law,  that  Is,  on  a  liability 
arising  ex  lege,  the  differing  rules  of 
law  applicable  to  these  claims  should 
be  clearly  stated  and  explained  to 
the  Jury,  aisson  v.  Stonlngton,  71 
Conn.   848,    47   A  662. 

81.  Baltimore,  etc.,  R.  Co.  v.  Laf- 
ferty,  2  W.  Va.  104.  See  generally 
Trial   [88  CJyc  16991. 

83.  See  generally  TrttU  [88  Cyc 
1699]. 

83.  Basenberg  v.  Lawrence,  160 
Ala.  422,  49  S  771.  See  also  Trial 
[38  Cyc  16001. 

84.  Ala — wagar  Lumber  Co.  v. 
Sullivan  Logging  Co.,  110  Ala.  $68, 
24  S  949;  Dunaway  v.  Rod«n..l4  Ala. 
A.  601,   il  8  70. 

Ark. — Fletcher  v.  Veraer,  79  AA 
271,  96  SW  884. 

111.— Fulmer  v.  Chaner,  178  111.  A 
48;   Rau   v.  Trumbull,   68   111.  A.  490. 

Iowa. — Howard  v.  Brown,  188  Iowa 
410,   148  NW  987. 

Mo. — Burgess  v.  Manchester  Inv. 
Co..  (A.)  186  SW  1144;  Durant  v. 
I^gg,   70  Mo.  A.  183. 

See  also  Trial  [38  Cyc  1602]. 

SB.  Bloomlngton  Electric  Light 
Co.  V.  Radbourne,  56  III.  A.  16S; 
Henderson  Bridge  Co.  v.  O'(3onnor,  88 
Ky.  303.  11  SW  18,  957,  11  KyL  146; 
Boughton  v.  Smith,  22  NTS  148  [rev 
on  other  grounds  142  N.  Y.  674  mem, 
37  NE  470  mem];  Nels  v.  VThitaker. 
47  Or.  617,  84  P  699.  See  also  Trial 
[38  Cyc  1604). 

86.  Hunt  V.  Elliott.  77  CaL  588.  30 
P  132;  Tucker  v.  Sheeran,  155  Kr. 
670,  160  SW  176;  Welkel  v.  Claiii, 
109  SW  894,  33  KVl  290. 

87.  Ga. — Barber  v.  Roland,  1<) 
Ga.  432,  86  SE  821. 

111.— Marske  v.  WUlard.  168  IlL 
276,  48  NE  290  [aff  68  III.  A.  83]. 

Iowa. — Pltstlck  V.  Osterman,  73 
NW  587; 

Mo. — Claudius  V.  West  End  Heights 
Amusement  Co.,  108  Mo.  A.  846,  84 
SW   364. 

Okl. — Redus  ▼.  MattlBon,  80  OkL 
720.  121  P  258. 

Pa. — Bailey  v.  Wayman,  201  Pa 
249,  50  A  767. 
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tions  need  not  be  given."  The  court  should  instmot 
the  jury  as  to  the  facts  which  must  be  proved  in 
order  to  justify  a  recovery,  a  mere  summary  of  the 
evidence  not  being  sufficient.^ 

Abstract  inatractions  not  made  applicable  to  the 
facts  in  evidence  are  insufficient.^  It  is  not  enough 
for  a  trial  judge  to  lay  down  general  ^principles  of 
law  and  leave  the  jury  to  api^y  them;' he  should  go 
further  and  inform  the  jury  what  the  law  ia  as  ap- 
plicable to  the  facts  in  the  case  that  they  are 
trying."* 

[$  1020]  2.  Relevancy  to  Issue.  The  instrao- 
tions  should  be  confined  to  the  issues  raised  on  the 
pleadings  and  facts  in  evidence."  Thus  where  the 
existence  of  the  allied  contract  is  the  .only  point 
in  issue,  an  instruction  which  directs  the  jury  to 
determine  from  the  evidence  what  the  contract  was 
is  erroneous,  for  the  double  reason  that  there  is  no 
issue  of  that  kind  and  that  it  ia  virtually  allowing 
the  jury  to  reform  the  writing."  The  recovery  must 
be  limited  to  the  contract  sued  on,*^  and  instruc- 
tions applicable  to  a  recovery  on  an  implied  contract 
should  not  be  given  in  an  action  upon  an  express 
contract,"  and  conversely.**  So  where  plaintiff  al- 
leges one  contract  and  its  breach,  and  defendant 


denies  these  allegations  and  sets  up  another  and 
wholly  different  contract,  an  instruction  which  au- 
thorizes a  recovery  for  the  breach  of  the  latter 
contract  is.  erroneous.*'  An  instruction  as  to  what 
would  be  the  duty  of  a  party  on  a  suppoaed  con- 
tract, such  aa  neither  party  claima  to  exist,  could 
not  fail  to  be  confusing  to  the  jury  and  ahould  not 
be  given.*^  An  instruction  should  not  base  the 
liability  for  breach  entirely  on  general  principles  of 
n^ligence  without  regard  to  the  contract.*"  Where 
the  action  is  for  breach  of  contract,  instructions 
based  on  the  theory  of  rescission  should  not  be 
given.^  Instructions  misstating  the  issues  are  of 
course  erroneous.^  Where  the  only  defenses  pleaded 
are  illegality  of  consideration  and  duress  the  jury 
are  properly  instructed  to  find  for  plaintiff  in  case^ 
they  find  the  specific  defenses  not  eatablished.^ 

[i  1021]  3.  AppUcabUity  to  Evidence.  An  in- 
atruction  should  not  be  given  where  there  is  no  evi'<' 
dence  before  the  jury  to  which  it  is  applicable,  inas- 
much as  it  might  mislead  the  jury  and  provoke  a 
verdict  without  evidence  to  support  it*  And  the 
same  ia  true  where  the  proposed  instruction  ia  con- 
trary to  the  whole  trend  of  the  evidence.^ 

[i  1022]    4.  Ignoring  or  Excluding  Issnes  of  Evi- 


88.  Christopher,  etc..  Architectural 
Iron,  etc.,  Co.  v.  Teaser.  202  111.  486, 
67  HE  166  [all  105  111.  A.  126]:  Lyle 
▼.  McCormlck  Barvestlng  Mach.  Co., 
108   Wis.  81.  84  NW  18,  61  L.RA  906. 

89.  Patton  V.  Wella,  121  Fed.  387, 
67  CCA  6B1. 

80.  Sisaon  v.  Stoninrton,  78  Conn. 
848,  47  A  662;  Bewick  ^.  Butterfield, 
60  Mich.  208.  26  NW  881. 

91.  Slsson  V.  StoninKton,  73  Conn. 
348.  47  A  662;  Morris  v.  Piatt,  82 
Conn.  7S. 

Sa.  D.  C. — Harten  v.  Loffler,  29 
App.    490. 

Ga_ — Jowers  v.  Baker.  B7  Ga.  81. 

111. — McKlnnle  v.  Lane,  280  HL  644, 
82  NE  878,  120  AmSR  338. 

lo'wa. — Ottoway  v,  Milroy,  144  Iowa 
631,    123  NW  467.         " 

Ky. — Taylor,  Jr.  v.  Louisville  Pub- 
lic "Warehouse  Co.,  72  SW  20,  24  KyL 
165S;  Swan  r.  Chandler,  8  B.  Men.  97; 
Hyatt  V.  Scott,  S  Ky.  Op,  440. 

Mass. — Stone  v.  Sanborn,  104  Mass. 
319,    6  AmR  238. 

Mich. — BUts  v.  Roach.  121  Mich. 
135,    79   NW  109B. 

Mo. — Nail  V.  Wabash,  etc,  R.  Co., 
97  Mo.  68,  10  SW  610;  Schergen  v. 
Baerweldt  Constr.  Co.,  108  Mo.  A. 
262.  83  SW  281. 

Nebr. — Mayer  v.  Ver  Bryck,  46 
Nebr.  221,  64  NW  <»1. 

Or. — MacMahon  v.  Duffy,  86  Or. 
160.  69  F  184. 

Tex. — Downey  v.  Hatter,  <Clv.  A.) 
48  S'W  32 

See  also  Trial  [38  Cyc  1602]. 

[a]  IBstrBetlo«s-lMld  to  be  wltUn 
IssoMk— Bureka  Stone  Co..  v.  Knleht, 
82  Ark.  164.  100  SW  678  (right  where 
stone  not  cut  In  accord  with  specifi- 
cations). 

[b]  XwrtraoUons  hdd  not  within 
laanaa. — ^Downey  v.  Hatter,  (Tex. 
Civ.  A.)  48  SW  S2  (abandonment  of 
contract), 

[c]  MaamM»  for  meaperfomaaoa. — 
If  there  is  nothing  In  the  pleadlnars 
or  proof  tending  to  show  that  de- 
fendant In  any  way  Interfered  with 
plalntifTs  performance  of  the  con- 
tract, it  is  error  to  submit  that 
question  to  the  Jury.  Livingston  v. 
Anderson,  30  Fla.  117,  11  S  270. 

[d]  aMoatoto  wior.!— Although  an 
Instruction  given  may  have  no 
foundation  in  the  pleadings  or  in  the 
evidence,  it  will  be  no  ground  of  re- 
versal, unless  the  appellate  court  can 
see  that  it  misled  the  jury  or  was 
calcniated  to  mislead  them  to  the 
prejudice  of  the  party  complaining. 
Grier  v.  Puterbaurii,  108  HI.  602. 

•3.    Carey    v.    Gunnison,    66    Iowa 
702.  22  NW  M4. 
M>    Ala. — ^Wellmaa    v.    Jones,    124 


Ala.  680,   27  S  416. 

111. — Fulmer  v.  Chaney,  179  111.  A. 
48;  Clifford's  Olympla  Co.  v.  Waters, 
84  111.  A.  664. 

Md. — ^P.  Dougherty  Co.  v.  Qrlng,  80 
Md.  536,  43  A  912. 

Mont. — McCrlmmon  v.  Murray.  48 
Mont.  457.    117  P   73. 

N.  C. — Dickens  v.  Perkins,  134  N. 
C.  220,  46  SB  490. 

Tex. — Fordtran  v.  Stowers,  52  Tex. 
Civ.  A.  226,  113  SW  631. 

Wis. — Peterson  v.  South  Shore 
Lumber  Co.,  105  Wis.  106,  81  NW  141. 

SB.  International,  etc.,  R.  Co.  v. 
Masterson,  (Tex.  Civ.  A)  61  SW  644. 
Sut  see  Holmes  v.  Holmes,  21  111,  A. 
311   (holding  error  not  fatal). 

96«  Kendrlck  v.  Warren  Bros.  Co., 
110  Md.  47.  72  A  461  (holding  that 
prayers  offered  by  defendant,  on  the 
theory  that  a  sealed  contract  between 
the  parties  was  the  cause  of  action, 
were  not  applicable  in  an  action  of 
assumpsit  on  the  Implied  contract, 
which  had  become  substituted  in  its 
place,  and  were  properly  rejected). 

m.  Glass  V.  Gelvln,  80  Mo.  297: 
Iron  Mountain  Bank  v.  Murdock,  62 
Mo.  70;  Whipple  v.  Peter  Cooper 
Bldg.,  etc.  Assoc,   65  Mo.  A.  654. 

»&  Phillips  V.  Cornell,  133  Mass. 
546;  Hopper  v.  Vance,  27  Mo.  A.  336. 

99.  Pottorff  V.  Ward,  87  Kan.  716, 
126  P  80  (holding  that  where  a 
thresher  man  agreed  to  cease  thresh- 
ing for  a  time  necessary  for  repairs 
of  machinery,  but  resumed  threshing 
contrary  to  agreement,  and  the  grain 
was  destroyed  by  Are  In  the  absence 
of  the  owner,  an  Instruction  that  the 
thresher  man  was  not  liable  unless 
the  fire  was  caused  by  negligent 
operation  of  the  machine  is  erro- 
neous). 

1.  Laser  v.  Forbes,  96  Ark.  680, 
130  SW  168;  J.  B.  Alfree  Mfg.  Co.  v. 
Grape,  59  Nebr.  777,  82  NW  11. 

[a]  Zllnatratloiu — Where,  in  an  ac- 
tion on  a  contract,  the  petition  states 
a  cause  of  action  for  nonperformance 
and  omits  the  averments  necessary 
to  make  it  an  action  for  rescission. 
It  is  error  for  the  court  to  instruct 
the  Jury  on  two  theories,  one  for 
damages  for  breach  of  contract,  and 
the  other  for  a  rescission  thereof  and 
the  recovery  of  the  purchase  price, 
since  the  two  remedies  are  inconsist- 
ent and  .repugnant  and  cannot  be 
joined  or  blended.  J.  B.  Alfree  Mf k. 
Co.  v.  Grape,  69  Nebr.  777,  82  NW 
11.  ' 

a.  Wood  V.  Butterick  Pub.  Co.,  80 
Misc.  634,  141  NY3  609. 

3.  Henry  v.  Dussell,-  71  Nebr.  691, 
99  NW  484. 

4.  Ala.— Union   Fdy.,   etc.,   Co.   ▼. 


Langford,  146  Ala.  667,  39  S  76S. 

111. — Waldron  v.  Alexander,  13( 
111.  650,  27  NE  41;  Henderson  v. 
Blakesley,  186  111.  A.  866;  Hibernian 
Banking  Assoc  t.  Bell,  etc,  Coal 
Co..    181  111.  A.   581. 

Ind. — Spence  v.  Owen  <^unty,  117 
Ind.  573,   18  NB  613. 

Mich. — Ooldner  v.  Finn,  67  Mich. 
340.    34   NW  590. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co..  22  Mont.  266,  66  P  316. 

Nebr. — Hellman  v.  Oliver,  86 
Nebr.    834,    63   NW   146. 

N.  C— Michael  v.  Foil,  100  N.  a 
178.   6   SB   264,    6  AmSR  577. 

Okl.— 'Rutherford  v.  Holbert,  it 
Okl.  735.   142  P  1099.   LRA191SB   221. 

Tex. — WlIUs  V.  Bullitt.  22  Tex.  830. 

Wash. — Go  Fun  v.  Fldalgo  Island 
C^snnlng  Co.,  37  Wash.  238,  79  P  797. 

See  also  Trial  [38  Cyc  1617]. 

[a]  Bvifteaoa  bald  to  ■app«vt  p«*> 
tioolar  laatreetinas,— atalnhack  v. 
Henderson,  79  Ark.  176,  96  SW  786 
(uncompleted  character  of  contract); 
Hummel  v.  Tyner.  70  Ind.  84  (effect 
of  fraud);  Central  Coal,  etc..  Co.  v. 
Good,  4  Ind.  T.  74.  64  SW  677 
(agency  for  plaintiff);  Blanchard  v. 
Blacksione,  102  Mass.  843  (as  to 
sufficiency  of  delivery);  Corry  v. 
Lackey,  106  Mich.  363,  63  NW  418 
(as  to  effect  of  connivance  on  right 
to  recover  for  necessaries  furnished 
wife  pending  divorce);  Hill  v.  Sen- 
eca Bank,  KTO  Mo.  A.  230,  73  SW  307 
(reduction  of  defendant's  credits); 
De  Bevoise  v.  Providence,  etc..  SS. 
Co..  89  N.  T.  614  (absolute  or  con- 
ditional character  of  contract);  Mal- 
loy  v.  Drumheller,  68  Wash.  106,  122 
P  1005  (right  to  modify  or  terminate 
agreement);  Hubbard  City  Cotton 
Oil,  etc.,  Co.  v.  Nichols.  (Tex.  Civ. 
A.)  89  SW  795  (failure  of  minds  to 
meet);  Anderson  v.  McDonald.  81 
Wash.  274,  71  P  1037  (right  to  re- 
cover on  original  and  substituted 
contract).  > 

[b]  Aa  to  damagaa. — While  a 
proposition  of  law  relative  to  the 
measure  of  damages  may  be  correct 
In  the  abstract,  a  refusal  to  charge 
it  Is  not  erroneous  where  the  party 
requesting  the  charge  has  not  given 
any  evidence  wlilch  will  serve  as  a 
basis  for  the  application  of  the  rule. 
Smith  v.  Cowan,  3  App.  Dlv.  230, 
38  NTS  482  [aff  on  op  below  167 
N.  T.  714  mem,  58  NB  1182  mem]. 

B.  Alabama  Iron  Works  v.  Hur- 
ley, 86  Ala.  217,  6  S  418;  McKay  v. 
Evans,    48    Mich.    697.    12    NW    868. 

[a]  When  the  avuleaoe  tsada  to 
■how  only  a  lolat  liability  of  par- 
ties sued  Jointly  on  a  contract,  It  is 
error  to  instruct  the  Jury  that  they 
may  find  a  verdiot  against  one  or  all. 
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dence.  It  is  error  for  the  mstruetions  to  ignore  or 
exclude  issues,  theories,  or  defenses,  where  there  is 
evidence  warranting  their  submission.*  Sb  also  the 
court  should  not  give  an  instruction  which  with- 
draws from  the  consideration  of  the  jury  any  evi- 
dence material  to  the  issue  made  by  the  pleadings.' 
For  example,  where  there  is  evidence  of  a  waiver 
of  a  breach  defendant  is  entitled  to  an  instructioh 
submitting  it.*  If  a  contract  contains  a  proviso,  a 
proposed  instruction  which  ignores  the  proviso 
should  be  refused.'  An  instruction  which  purports 
to  tell  the  jury  under  what  conditions  a  recovery 
may  be  had  must  give  all  the  conditions  essential  to 
a  r^ht  of  recovery.*' 

[$  1023]  5.  Making  of  Ocmtract.  Where  the 
.evidence  is  conflicting  as  to  whether  any  contract 
was  in  fact  made,  it  is  proper  for  the  court  to  tell 
the  jury  to  look  to  all  the  probabilities,  including 
the  probability  as  to  whether  such  a  contract  as 
the  one  sued  on  would  have  been  made.**  The  jury 
are  properly  instructed  that  a  writing  in  evidence 
constitutes  the  contract  between  the  parties,  where 
the  fact  is  uncontroverted.*^  So  it  is  proper  for 
the  court  to  state  what  stipulations  are  contained 
in  a  written  contract,  in  eases  where  there  is  no 
controversy  as  to  its  execution  and  no  dispute  as  to 
its  language."  No  instruction  is  proper,  however, 
which  does  not  involve  the  necessity  of  the  jury's 
finding  a  mutual'  agreement,**  or  which  prevents 

Sutherland  v.  Holllday,  66  Nebr.  9, 
90   NW  937. 

[b]  la  an  aotloii  to  raoovar  on  a 
ooatiaet  to  dtr  *  wall,  an  instruc- 
tion thai  If  plaintiff  failed  to  obtain 
the  water  contracted  for  and  to  bore 
said  well  to  the  required  depth,  yet 
if  Buch  failure  was  caused  by  de- 
fendant's preventing  plaintiff  from 
boring  to  the  depth  mentioned, 
plaintiff  could  recover  was  held 
erroneous,  as  not  JustlQed  by  the 
evidence,  where  the  evidence  In  the 
ease  showed  that  the  disging  of  the 
well  was  not  stopped  by  defendant 
until  after  plaintiff  had  abandoned 
the  work.  Schults  v.  Tessman,  92 
Tex.  488,  49  SW  1031  [rev  (Civ.  A.) 
48  SW  2071. 

[c]  As  to   abandoBaiMit  of  eon- 

tcaei.— An  instruction  that  if  the 
conduct  of  a  contractor  for  the  erec- 
tion of  a  building  was  such  as  to 
evince  an  intention  to  abandon  the 
contract  then  the  owner  would  have 
the  right  to  treat  it  as  abandoned 
is  erroneous,  where  there  was  evi- 
dence tending  to  show  that  the  con- 
tractor had  entered  on,  and  was  en- 
gaged In,  the  performance  of  the 
contract  at  the  time  the  owner  took 
possession  of  the  building  and  com- 
pleted It.  Kilgore  V.  Northwest 
Texas  Baptist  Educational  Assoc, 
90  Tex.  139,  87  &W  598  [rev  (Civ. 
A.)    37    SW    473]. 

6.  Ala. — Moore  v.  Florence  First 
Nat.  Bank,  139  Ala.  696,  3«  S  777; 
Wager  Lumber  Co.  v.  Sullivan  Log- 
ging Co.,  120  Ala.  668,  24  S  949. 

Cal. — Marlnovlch  v.  Kilburn,  ISS 
Cal.  «3S.   98  P  303. 

111. — Hudson  Mfg.  Co.  v.  Wlshart- 
Burge  Mach.  Works.  177  111.  A.  301; 
Keck  v.  Pfell.  173  HI.  A  319;  Wilson 
T.  Hart,  129  111.  A.  329;  Armeny  v. 
Madson,  etc.,  Co.,  Ill  111.  A.  621; 
Bowers  v.  Davis.   21   111.  A.   296. 

Ky. — Lynch  v.  Snead  Architec- 
tural Iron  Works.  132  Ky.  241.  116 
SW  693.  21  LRANS  862;  Mattlngly 
V.  Spalding,  9  KyL  816;  Frazer  v, 
Clark.    9    KyL    403. 

Mass. — Loveland  v.  Rand.  200 
Mass.  142,  85  NE  948;  Way  v.  Oreer. 
196  Mass.    237,    81   Ni:   1002. 

Mich. — Anderson  Carrlaere  Co.  v. 
Pungs,  134  Mich.  474,  96  NW  663. 

Mo. — May  v.  Crawford.  150  Mo. 
604,    61    SW    693;    Schergen    v.    Baer- 


them  from  finding  an  agreement  as  warranted  by 
the  evidence.*'  An  instruction  wU\ch  submits  to 
the  jury  the  question  of  whether  the  parties  under- 
stood 4he  contract  alike  but  does  not  submit  the 
fact  as  to  whether  the  contract  had  been  made  is 
improper.*'  Where  fraud  is  set  up  in  the  pleadings 
and  the  evidence  is  conflicting,  it  is  error  to  instruct 
the  jury  that  the  evidence  is  l^ally  insufScient  to 
establish  fraud,  and  the  contract  is  binding;*'  if 
there  is  competent  evidence  tending  to  prove  fraud 
its  weight  and  sufficiency  should  be  left  to  the 
jury.**  In  an  action  on  an  express  contract  which 
has  been  performed  by  plaintuf ,  it  ia  error  to  in- 
struct the  jury  that  they  may  consider  whether  the 
performance  is  beneficial  to  defendant.**  An  in- 
struction that  if  the  writing  in  evidence,  executed  at 
the  time  of  making  the  contract,  was  read  over  to 
plaintifE  and  he  understood,  and  accepted  it,  then 
the  parties  are  bound  by  its  terms  as  fixing  their 
rights,  is  misleading,  because  the  jury  might  infer 
therefrom  that  if  the  writing  was  not  read  over  to 
plaintiff,  although  understood  by  him,  it  would  not 
have  the  binding  force  to  which'  otherwise  it  would 
be  entitled."*  In  an  action  to  recover  the  price  of 
articles  manufactured  for  defendant  by  plaintiff,  it 
is  error  to  refuse  an  instruction,  requested  by  plain- 
tiff, that  a  written  order  for  the  same  whi^  has 
been  introduced  in  evidence  is  a  fact  tendir^  to 
show  the  articles  ordered  to  be  made,  and  also  to 


weldt  Constr.  Co.,  108  Mo.  A.  262, 
83  SW  281. 

Nebr. — Adams  v.  Fisher,  83  Nebr. 
686.  120  NW   194. 

See  also  Trial    (38  Cyc  1682]. 

[a]  SafaotlTa  pwfuiiiiaiiBa  In 
case  of  defective  i>erformance  of  a 
contract,  where  It  Is  In  dispute  as 
to  which  party  Is  responsible  for 
the  defects,  a  proposed  instruction 
that  plaintiff  cannot  recover  if  the 
work  is  worthless  is  properly  re- 
fused. Birmingham  Fire  Brick 
Works  v.  Allen.  86  Ala.  186,  6  S 
4S4. 

I.  De  Jametto  v.  Cox,  128  Ala. 
618,  29  S  618:  Rutherford  v.  Hol- 
bert.  42  Okl.  786.  142  P  1099.  LRA 
1916B  221.  Bee  also  Trial  [38  Cyo 
1627]. 

8.  Brown  ▼.  Bdsall,  2S  S.  D.  610, 
122  NW  668. 

0.  Andrews  v.  Tucker,  27  Ala.  602, 
29  S  34  (holding  that  where  a  con- 
struction contract  required  the  work 
to  be  done  by  a  specified  time  If  the 
weather  permitted,  and  there  was 
evidence  that  the  work  had  been  de- 
layed by  rain,  an  instruction  that 
defendant  had  the  right  to  place 
other  parties  at  work  on  that  part 
of  the  road  which  plaintiffs  had 
contracted  to  grade  after  the  time 
limited  for  the  completion  was  prop- 
erly refused,  as  It  directed  the  Jury 
to  take  no  'account  of  the  contract 
provision  for  delays  by  weather,  or 
the  evidence  tending  to  show  that 
the  work  was  in  fact  delayed  by 
rain). 

10.  Partridge  v.  Cutler,  168  111. 
604,  1  NE  125;  Craig  v.  Millar,  188 
111.  300,  24  NB  481;  Chicago  v. 
Schmidt,  107  III.  '  186;  Bvans  v. 
George,  80  III.  61;  St.  Louis,  etc.. 
R.  Co.  V.  Brits,  72  111.  266;  Chicago, 
etc.,  R.  Co.  V.  Griffln,  68  111.  499; 
Chlcapo  Athletic  Assoc,  y.  EJddy 
Electric   Mfg.    Co..   77   111.  A.    204. 

II.  Phenlx  Nerve  Beverage  Co.  v. 
Dennis,  etc..  Wharf,  etc..  Co.,  189 
Mass.  82.  76  NE  268;  Corbln  v.  Sage, 
44   Mich.   142.    6   NW   216. 

[a]  Bstopp«l  of  party  rsqiiaatlaLf 
lastmctton. — A  party  who  procures 
the  court  to  give  a  certain  Instruc- 
tion relative  to  the  making  of  a  con- 
tract cannot  afterward  be  heard  to 
complain  of  the  act  of  the  court  In 
giving  it.     Slthen  v.  Murphy,   (Ark.) 


12   BW   497. 

16.  Norman  t.  Loomls-Manntnr 
Filter  Co.,  123  App.  Dlr.  739.  101 
NTS    261. 

13.-  Nlpp  V.  Dlskey,  81  Ind.  214, 
42  AmR   124. 

1^  Harten  v.  Loffler.  29  Appi. 
(D.  C.)  490;  Ware  v.  Tipton.  26 
Iowa  696:  Walker  v.  Gilbert,  3  Daly 
(N.  Y.)    id. 

[a]  Aooaptanea  of  oSair<— It  Is 
Improper  to  Instruct  the  Jury  that 
a  written  offer  Is  not  sufllcient  to 
establish  a  contract,  unless  it  was 
accepted  at  the  time  of  its  execu- 
tion and  delivery,  for  it  mav  have 
been  accepted  afterward.  Wa'co  Ice, 
etc.,  Co.  V.  Wiggins,  <Tax.  Civ.  A) 
32  SW  68. 

[b]  Oa  a  anaation  a«  to  'wfeathar 
a  tnuuMMtlmt  waa  a  Iwllwamt  or  a 
■ala,  a  charge  that  the  intantlon 
with  which  a  thiag  is  done  does  not 
always  control  the  legal  affect  is  not 
prejudicial,  when  followed  by  an  ex- 
planation that  the  minds  of  the  par- 
ties must  meet.  Crosby  t.  Delaware, 
etc..  Canal  Ck>.,  141  N.  T.  S89,  16 
NE   332. 

IS.  Union  Fdy.,  etc,  Co.  ▼.  I<ang- 
ford.  145  Ala.  667,  39  S  765:  Hen- 
derson V.  Blakesley,  186  III.  A.  356; 
Rau  v.  Trumbull,  68  IIL  A.  490; 
Haak  v.  Struva.  88  Kan.  2X6.  16  P 
686. 

[a]  Bin  of  aato  aa  mtmilcfi — An 
instruction  that  it  is  competent  to 
show  that  a  bill  of  aale,  although 
conveying  an  absolute  title  on  Its 
face,  may  have  been  given  by  way 
of  security,  and  that  It  Is  competent 
to  show  this  by  parol  testimony,  is 
sufficient  In  the  absence  of  a  request 
for  a  further  instruction  that  the 
burden  of  proof  is  on.  the  party 
making  such  claim  to  overcome  the 
contrary  presumption  arising  from 
the  face  of  tha  naper.  Sellgmaa  t. 
Ten  Eyck,  74  Mich.  626,  42  NW 
134. 

la.  Witt  V.  (JaUemorv.  1S3  111.  A. 
649. 

17.  Hardy  v.  Kansas  Mfg.  Co.. 
(Tex.)    18  aw   167. 

18.  Hardy  v.  Kansas  Mfg.  0>. 
(Tex.)    18    SW    167. 

19.  Coskery  v.  Young,  70  Iowa 
335,    30    NW   606. 

so.  Anderson  t.  Welsar.  24  Iowa 
428. 


For  later  oaaaa,  darslopmaata  and  cha^ra*  in  the  law  sea  curaulatlva  Annotations,  same  title,  page  and  not*  numbar. 
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show  the  contract  entered  into  by  the  partieB.*  . 

[$  1024]  6.  Ooasiderstioii.  The  eourt  should 
instniet  the  jniy  as  to  the  Aecessity  for,  and  suffl- 
eiency  of,  the  consideration.**-  If  at  the  trial  evi- 
dence is  adduced  tending  to  show  that  the  contract 
in  suit  is  founded  on  an  illegal  consideration  and  ia 
therefore  contrary  to  public  pK)licy,  the  court  should 
put  the  question  to  the  jury  to  say  whether  the  con- 
sideration is  tainted  with  illegality,  and  should  in- 
stmet  them  that  if  they  find  it  so  plaintiff  cannot 
recover."  It  is  proper  to  instruct  the  jury  that  a 
written  contract  is  presumed  to  state  the  true  con- 
sideration, and  that  it  devolves  on.  defendant  to 
show  that  there  was  in  fact  no  consideration.**   ' 

[i  1025]  7.  Capacity  to  Gontract.  Where  the 
defense  is  mental  ineftpaeity  to  make  a  contract,  it 
is  pToper  to  charge  that  it  does  not  require  a  high 
-d^^e  of  mental  power  to  make  a  binding  agree- 
ment, that  one  who  has  enough  of  mind  and  reason 
clearly  and  fully  to  understand  the  nature  and 
consequences  of  his  act  in  making  a  contract  is  to 
be  considered  competent  to  make  a  binding  contract, 
but  one  who  lacks  that  capacity  is  to  be  considered 
incompetent."  And  if  fraud  and  imposition  are 
also  set  up,  it  ia  proper  to  instruct  the  jury  that 
if  want  of  capacity  was  only  partial  they  may  never- 
theless eonsider  whether  defendant  might  not  be 
deceived  more  easily  than  a  person  of  strong  mind.** 

[i  1026]  8.  Daress.  Where  defendant  admits 
the  execution  of  a  written  inatrument,  but  seeks  to 
Avoid  liability  thereon,  on  the  ground  that  it  was 


SI.  Burson  v.  Choate,  20  Ind.  26a 
aa.  Hackln  v.  Bwyer,  206  Mass. 
■172.  91  NE  89»;  Howe  v.  Hyde,  88 
Mlofa.  91,  60  NW  102:  Nesblt  v. 
Jencks.  81  .  App.  Dlv,  140.  80  NTS 
1086. 

[a]  nUwtmtloa.— An  instruction. 
In  an  action  on  a  promise  to  pay  a 
legatee  a  sum  of  money  If  she  would 
refrain  from  contestlns  the  will, 
that  if  plaintiff  said  she  was  golns 
to  oppose  the  probate  of  the  wllli 
and  defendant  had  reason  to  sup- 
pose she  was  going  to  do  so.  It  was 
not  essetatiat  to  go  into  the  ques- 
tion of  whether  she  was  acting  In 
good  faith  on  reasonable  crrounds, 
did  not  sufficiently  cover  a  request 
to  inatruct  that  plaintiff  must  nave 
acted  in  .good  faitn  In  threatening  to 
contest  the  will,  and  the  court 
should  have  Instructed  that,  for  her 
forbeanuioe  to  sue  to  constitute  a 
valid  consideration,  there  must  have 
been  a  bona  flde  intention  to  content 
the  will  if  her  legacy  was  not  paid, 
and  that  her  threat  to  contest  the 
will  merely  to  compel  a  settlement 
would  not  be  suSloient.  Mackln  v. 
Dwyer,  205  Masa  472.  91  NE>  898. 

53.  Vlser  v.  Bertrand.  14  Ark.  267. 

54.  Shattuck  v.  Clark,  (Tex.  Civ. 
A.)    34  8W  404. 

as.  Norman  v.  Oeorgla  L.  ft  T. 
Co.,  92  Ga.  296,  18  SB  27;  Smith  v. 
Guerre,  (Tex.  Civ.  A.)  176  SW  1093. 
See  Drunkards  [14  C^c  1099];  Insane 
Persons  [22  Cyc  1194]. 
.  (a]  nMteastkns  that  to  fanpeacli 
th*  ooBtiaot  rmA  OB  for  want  of 
awmtal  oapaettv  it  must  be  shown 
that  defendant  had  such  mental 
weakness  that  he  was  unable  to  un- 
derstand the  terms  and  effect  of  the 
contract,  and  that,  although  defend- 
ant had  Insane  delusions  on  some 
subjects,  yet  if  they  In  no  way  re- 
lated to  plaintiff  or  the  subject  mat- 
ter of  the  contract,  and  in  making  the 
-contract  defendant  was  not  influ- 
enced thereby,  but  was  able  to  com- 
prehend the  effect  of  the  contract, 
then  he  was  mentally  capable  of 
making  It  are  sufficient,  although  not 
«xplloitly  stating  that  defendant 
most  have  had  sufficient  mental  ca- 
pacity to  protect  his  own  interests 
In  executing  the  contract.  Sands  v. 
Potter.    1*6    111.    197,    4«   NB   282,    f* 


AmSR  268. 

96.  Galpln  v.  Wilson,  40  Iowa  90. 

97.  MciJOrmlck  v,  Volsack.  4  S.  D. 
87.  65  NW  146  (holding  that  an  In- 
struction that  If  the  inatrument  was 
obtained  by  means  of  threats,  coer- 
cion, or  subjecting  defendant  to 
fear,  or  were  obtained  by  force, 
or  threats  of  violence,  plaintiff 
could  not  recover,  was  defective 
and  erroneous  in  not  going  further, 
and  advising  the  jury  as  to  the 
nature  or  character  oi  the  threats, 
coercion,  or  fear  which  would  avoid 
apparent  consent).  See  Henry  v. 
Dussell.  71  Nebr.  691.  99  NW  484 
(holding  that  where,  in  an  action  on 
a  contract,  the  issue  of  duress  In  its 
execution  had  been  properly  sub- 
mitted to  the  Jury,  an  Instruction 
that.  If  defendant's  belief  In  errone- 
ous statements  by  plaintiff  was  an 
Inducing  cause  to  ttie  exeoution  of 
the  contract,  that  fact  might  be  con- 
sidered on  the  question  of  duress, 
wan  properly  refused). 

98.  Britton  v.  Lombard,  (Okl.) 
162   P   590. 

99.  Ark. — Seabrook  v.  Orto,  70 
Ark.   603.    68   SW'  677. 

Qa. — Bennett  v.  Burkhalter,  128 
Ga.   164,  67  SB  231. 

111. — Cook  V.  American  Luxfer 
Prism  Co.,  93  111.  A   299. 

Ky.— Williams  v.  Hay,  10  KyL  819. 

Mass. — Gunther  v.  Gunther,  181 
Mass.  217.-63  NS  402 

Mich.— SmalU  v.  Newhot,  178 
Mich.  600.  144  NW  868. 

N.  T. — Weeks  v.  Trinity  C3hurch, 
66  App.  Dlv.  196,  67  NTS  670:  Grant 
v.  Pratt,  62  App.  Dlv.  640,  66  NTS 
486. 

N.  C— Ball-Thrash  Co.  v.  McCor- 
mack,  172  N.  C.  $77,  90  SE  916. 

Pa. — Harris  v.  Sharplesa,  15  Pa. 
Super.  648  [rev  on  other  grounds  202 
Pa.  248,  61  A  966,  58  LRA  214]. 

30.  Conner  v.  Mt.  Vernon  Co.,  26 
Md.  66. 

31.  See  supra  i  767. 

39.  McCormlck  Harvesting  Mach. 
Co.   v.   Laster,   81  111.  A.   816. 

[a]  laattiietiOBa  hald  proper.— 
Schofleld  V.  Little,  2  Ga.  A.  286.  68 
SE  666  (performance  "In  pursuance 
rff  contract");  Smith  v.  Martin.  80 
Ind.  260,  41  AmR  806  (competition  in 
milk  business);   Hess  v.   Lucas,  12> 


executed  under  duress,  the  trial  court  should  in- 
struct the  jury  aa  to  what  constitutes  duress.*^ 
Where  the  statute  defines  duress  and  the  trial 
eourt  abandons  the  statutory  rule  by  which  dnresa 
is  measurea,.  although  expressly  requested  to  in- 
struct in  the  words  of  the  statute,  and  lays  down 
an  entirely  different  rule,  there  is  reversible  error,* 

[$  1027]  9.  Performance — a.  In  General,  Where 
the  evidence  is  conflicting,  the  question  as  to  whether 
a  contract  has  been  performed  should  be  submitted 
to  the  jury  by  proper  instmctions."  The  question 
of  the  performance  of  a  contract  is  to  be  determined 
by  the  jury  on  a  consideration  of  all  the  evidence 
in  the  case,  and  an  instruction  limiting  them  to  a 
consideration  of  the  evidence  of  one  party  only 
should  not  b^  given."*  The  question  of  what  con- 
stitutes a  performance  or  breach  of  a  particular 
contract  is,  as  has  already  been  seen,  one  of  con- 
struction,*'' and  instructions  defining  what  acts 
constitute  performance  or  breach  are  erroneous,  un- 
less based  on  a  proper  construction  of  the  contract.** 

[i  1028]  b.  SnbBtantiBl  Performsnoe.  Under  an 
appropriate  state  of  the  pleadings  and  evidence,  it 
is  proper  to  instruct  the  jury  that  plaintiff  is  enti- 
tled to  recover  if  they  find  that  be  has  substantially 
performed  his  contract.**  Such  an  instruction 
should,  however,  define  what  is  meant  by  snb8ti^l- 
tial  performance.**  But  an -instruction  which  per- 
mits the  jury  to  regard  a  substantial  compliance 
with  the  provisions  of  a  contract  as  equivalent  to 
complete  pterformance,  and  to  award  a  recovery 

Iowa  617,  «8  NW  466  (contribution 
to  expanse  of  litigation):  Truax  v. 
Heartt,  136  Mich.  160,  97  NW  894 
(effect    of    failure    to    keep    watch- 


man); Chapman  v.  Kansas  City,  etc.. 
R.  Co.,  146  Mo.  481,  48  SW  646  (fun- 
nishing  railroad  ties  of  specified 
sl«e);  Audit  Co.  v.  Taylor,  162  N.  C 
272,  67  SB  582  (installing  bookkeep- 
ing system):  Bailey  v.  Wayman.  201 
Pa.  249,  60  A  767  (manufacture  of 
Iron  plates);  El  Paso  Bridge,  etc.,  Co. 
V.  Dunham,  (Tex.  Civ.  A.)  162  SW 
1131  (duty  to  exercise  reasoname 
economy);  Kelly  v.  (Torrington.  (Tex. 
Civ.  A.)  106  SW  1166  rfarnlshing 
water  for  Irrigation);  Malloy  v. 
Drumheller,  68  Wash.  106,  122  P 
1006  (promotion  agreement):  Greely 
V.  Newcomb,  21  Wash.  367,  68  P  216 
(delivery  and  storage  of  hay). 

[b]  laslmoUoaa  held  impioparir— 
Pike  v.  Stratton,  174  Ala.  641.  66  S 
929  (liability  for  delay);  Wagar 
Lumber  Co.  v.  Sullivan  Logging  Co.. 
120  Ala.  658,  34  s  949  (log^ng  con- 
tract reserving  security  for  full  per- 
formance); West  V.  Hackett,  186  Ga. 
368,  71  SE  477  (furnishing  room  and 
board);  Brown  v.  CoUum,  112  Ga,  68, 
87  SB  91  (maintaining  head  of 
water):  Smythe  v.  Evans,  209  III. 
376,  70  NE  906  [rev  108  111.  A.  146] 
(sharing  profits):  F.  W.  Dodge  Co. 
V.  H.  A.  Hughes  Co.,  110  Md.  874,  72 
A  1086  (prompt  forwarding  of  in- 
formation); Buffum  V.  Tork  Mfg. 
Co.,.  176  Mass.  471,  66  NE  699  (main- 
taining price  for  benefit  of  agent); 
Brewer  v.  SwarU,  94  Mo.  A.  392.  H 
SW  362  (collection  of  claims);  Dose 
V.  Tooie,  37  Or.  18,  60  P  880  (reSn- 
gaglng  In  business);  Kerr  v.  Blair,  47 
Tex.  Civ.  A.  406,  106  SW  648  (thresh- 
ing rice);  Gulf,  etc.,  R.  Co.  v.  Den- 
ntson,  22  Tex.  Civ.  A.  89.  168  SW  884 
(hauling  freight  to  railroad). 

33.  Des  Moines,  etc.,  Co.  v.  Polk 
County  Rome.itead,  etc.,  Co.,  82  Iowa 
663,  46  NW  773;  Logan  v.  Berkshire 
Apartment  Assoc,  1  Misc.  18.  20 
NTS  869:  Johnson  v.  White,  (Tex. 
Civ.  A.)   27  SW  174. 

Blgbt  to  reooprar  on  anhstantial 
perfoxmaaoe  see  supra  J  786.' 

34.  Dazey  v.  Stalrwalt,  123  111.  A. 
489;  Manning  v.  Pt.  Atkinson  School 
ptst.  No.  «,  124  Wis.  84,  102  NW  85*. 
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thereon  for  the  full  amount  of  the  contract  price, 
is  erroneous.'''  The  jury  should  be  told  of  defend- 
ant's light  to  recoup  his  damages  for  defective 
performance."  What  ie  substantial  performance  of 
an  entire  contract  is  a  question  of  fact  for  the  jury, 
and  an  instruction  which  removes  the  matter  from 
their  consideration  is  erroneous.'^ 

[(  1029]  10.  Conditions  Precedent.  If  plaintiff's 
right  of  recovery  depends  on  the  performance  of  a 
condition,  it  is  proper  to  charge  the  jury  that,  if 
they  find  that  the  condition  has  not  been  performed, 
then  their  verdict  should  be  for  defendant.*"  Thus 
the  complete  performance  of  an  entire  contract  is  a 
condition  precedent  to  a  recovery  thereon,  and  if 
there  is  evidence  tending  to  show  that  the  contract 
was  but  partially  performed,  a  charge  predicated 
en  that  hypothesis  should  be  given,^  and  should  not 
be  refused  on  the  ground  that  there  is  other  evi- 
dence tending  to  show  a  waiver  of  full  perform- 
ance.*" 

[$  1030]  11.  As  to  Measure  of  Damages.  The 
measure  of  damages  is  a  question  of  law,  and  if  the 
court  instructs  the  jury  on  the  question  it  must  do 
so  properly  and  fully."  Where,  however,  it  is  im- 
possible to  determLne  from  the  complaint  the  theory 
of  plaintiff's  case  or  the  amount  to  which  he  is 
entitled,  if  entitled  to  recover  at  all  on  partial  per- 
formance of  a  contract,  a  failure  to  instmet  as  to 
the  measure  of  plaintiff's   recovery  is  justified.*^ 

But  see  Johnson  v.  White,  (Tex.  Civ. 
A.)  27  SW  174. 

«S.  Keeler  v.  Herr,  1S7  III.  57,  41 
KB  760;  Estep  v.  Fenton,  66  lit.  467; 
Taylor  v.  Beck,  IS  III.  S76;  Chicaaro 
Athletic  Assoc  T.  Eddy  Electric  Mfgr. 
Co.,   77   111.   A.   204. 

30.     8ee  cases  supra  note  36. 

37.  Pitcalrn  v.  Philip  Hiss  Co.,  IIJ 
Fed.    492,    61    CCA   323. 

38.  Van  Vleet  v.  Hayes,  66  Ark. 
128,  19  SW  427:  P.  Dougrherty  Co.  v. 
OrlnK.  89  Md.  63G,  43  A  912;  Grandy 
V.  Kittredse,  8  Cush.  (Mass.)  662; 
A.  J.  Anderson  Electric  Co.  v.  Cle- 
burne Water,  etc.,  Co.,  (Tex.  Civ.  A.) 
44  SW  92S. 

[a]  Oompvlaery  pwment  m  • 
Mmdmon -Ticoedant. — where  defend- 
ant's liability  depends  on  plaintiff's 
being  compelled  to  pay  a  sum  of 
money  to  a  certain  party,  it  Is  not 
error  to  refuse  plaintiff's  request  for 
an  instmction  to  the  effect  that.  If 
the  jury  shall  find  that  plaintiff  did 
pay  the  money,  then  their  verdict 
must  be  for  plaintiff,  since  it  per- 
mits a  recovery  if  payment  has  been 
made  voluntarily.  P.  Dougherty  Co. 
V.  Gring.  89  Md.   636,  43  A  912. 

[b]  ICodlfloatlon  of  oontcaot^— In 
an  action  for  breach  of  a  contract  to 
deliver  hay  at  a  certain  place  at  a 
certain  time,  where  defendant  set  up 
a  subsequent  modiflcatlon  of  the  con- 
tract whereby  It  was  agreed  that  de- 
fendant should  store  the  hay  with 
other  hay  of  his  own  and  sell  it  to- 
gether and  account  for  the  proceeds 
when  sold,  an  instruction  that,  if  the 
jury  found  that  at  the  time  of  the 
commencement  of  the  action  defend- 
ant had  not  sold  the  hay,  then  they 
should  And  for  defendant  was  held 
proper  where  there  was  evidence 
tending  to  support  the  defense.  If 
the  Jury  found  the  subsequent  con- 
tract established.  Oreely  v.'  New- 
comb,  21  Wash.  367.  68  P  216. 

39.  Wolfe  V.  Parham,  18  Ala.  441. 
4a  Wolfe  V.  Parham,  18  Ala.  441. 
41.     Ala. — Wagar    Lumber    Co.     v. 

Sullivan  Logging  Co.,  120  Ala.  668, 
24   S  949 

Mo. — Nlehaus  v.  Gillanders,  (A.) 
184  SW  949;  Kick  v.  Doerste,  46  Mo. 
A  134. 

Nebr. — Godfrey  v.  Beatrice,  51 
Nebr.   272,  70  NW  914. 

Or. — Dose  V.  Toose,  87  Or.  U,  60 
P  880. 


Pa. — Sellgman 
Suner.  476. 

Tex. — A.  J.  Anderson  Electric  Co. 
V.  Cleburne  Water,  etc.,  Co.,  (Civ.  A.) 
44   fiVr  929 

Wis.— Rlieln  v.  Bums,  162  Wis.  809, 
166   NW   188. 

Bee  also  Damages  T13   Cyc  234]. 

[a]  OoBtraot  not  to  rMBfafs  la 
IwUM— .  ■  In  an  action  for  breach  of 
a  contract,  made  on  the  sale  of  a 
business,  not  to  reengage  in  the 
business  for  a  stipulated  time,  an 
Instruction  permitting  a  recovery  of 
the  difference  between  the  price  paid 
and  the  actual  value  of  the  property 
at  the  time  purchased  is  erroneous, 
as  it  allows  the  lury  to  make  a  t\ew 
contract  for  the  parties  by  ascertain- 
ing the  reasonable  value  of  the  prop- 
erty at  the  time  of  the  purchase, 
which  was  not  agreed  on.  Dose  v. 
Toose,  37  Or.  IS,  80  P  380. 

[b]  VroSts. — Where  plaintiff  sought 
to  recover  damages  other  than  profits 
which  they  would  have  made  but  for 
defendant's  acts  In  preventing  com- 
pletion   of   a   contract,    a    charge    re- 

S nested  by  defendant  limiting  plain- 
ffs  recovery  to  profits  only  was 
properly  refused.  Wagar  Lumber  Co. 
V.  Sullivan  Logging  Co.,  120  Ala.  668, 
24  S  *49. 

(cl  &I  aa  a«tloa  on  a  eoattaot  to 
•xiet  an  slsotxle  light  plaa^  In  which 
defendant  claims  damages  for  failure 
to  complete  the  same,  an  instruction 
that.  If  plaintiff  was  prevented  from 
completing  the  contract  by  defend- 
ant's failure  or  refusal  to  designate 
the  places  in  which  to  plit  the  re- 
maining lights,  then  the  Jury  could 
deduct  the  reasonable  cost  of  put- 
ting up  and  wiring  in  such  remain- 
ing lights;  and  any  diminution  In  the 
price  of  the  plant,  if  there  was  such 
diminution.  Is  an  instruction  for  a 
double  recovery  of  damages  and  la 
erroneous.  A.  J.  Anderson  Electric 
Co.  V.  Cleburne  Water,  etc.,  Co.,  (Tex, 
Civ.  A.)  44  SW  929. 

[d]  KOMlaf  eOBtxaefa— Where 
plaintiffs  bad  not  fulfilled  a  logging 
-contract  declaring  that  ten  cents  per 
thousand  feet  should  be  retained 
until  full  completion  as  a  reserve 
for  faithful  performance,  a  charge 
requiring  payment  of  the  reserve 
fund  to  plaintiffs  although  the  Jury 
should  find  that  they  had  wholly 
abandoned  the  contract  without  Jus- 


.  Where  a  party  sues  under  a  contract  for  the  amount 
of  compensation  fixed  by  the  contract,,  an  instruc- 
tion that  the  verdict  be  for  that  amount  if  the  jury 
find  for  plaintiff  is  proper.**  In  an  action  on  a 
contract  which  has  been  performed  in  part  only,  in 
a  case  where  plaintiff  may  be  excused  from  making 
full  performance,  the  jury  should  be  instructed  that 
the  amount  recoverable  is  the  contract  price  less 
what  it  would  cost  defendant  to  complete  the  work 
according  to  the  contract.**  Where  the  instructions 
announce  a  correct  rule  as  to  damages,  they  are  not 
vitiated  by  instructions  relating  only  to  the  question 
of  performance.*"  A  deduction  from  the  contract 
price  admitted  by  the  pleadings  to  be  proper  must 
not  be  ignored.** 

[i  1031]  12.  As  to  Oonstniotion  of  Oontrsct.  The 
eonstruotion  of  all  written  instruments  belongs  to 
the  court  alone  whose  duty  it  is  to  construe  all  such 
instruments  as  soon '  as  the  true  meaning  of  the 
words  in  which  they  are  couched  and  the  surround- 
ing circumstances,  if  any,  have  been  ascertained  as 
facts  by  the  jury;  and  it  is  the  duty  of  the  jury 
to  take  the  construction  from  the  court,  either  abso- 
lutely, if  there  are  no  words  to  be  construed  as 
words  of  art  or  phrases  used  in  commerce,  and  no 

t  surrounding  circumstances  to  be  ascertained,  or  con- 
ditionally, when  those  words  or  circumstances  are 
necessarily  referred  to  them.*^  An  instmction  may 
properly  require  the  jury  to  find  whether  or  not  a 

tUleatlon.  was  held  error.  Wacar 
Lumber  Co.  v.  Sullivan  Liog^ng  Co., 
120  Ala.  55S.  24  S  949. 

[e]  Ooatraet  to  furslah  watas  to 
dfy. — In  an  action  to  recover  dam- 
ages sustained  by  a  city  by  failure 
of  a  contractor  to  furnish  a  stipu- 
lated number  of  gallons  of  water 
within  a  limited  space  of  time,  an 
Instruction  directing  the  Jury.  If  they 
found  for  plaintiff,  to  return  a  ver- 
dict for  the  bum  of  such  paynnents  as 
had  been  made  to  the  contractor  for 


v.   Beeeher,   S6   Peu 


supplying  boilers,  engine,  pipe  line, 
and  macninery  on  estimates  as  the 
work  progressed,  was  erroneous 
where  by  the  terms  of  the  contract 
there  had  been  recognised  no  such 
contingency  as  the  return  of  such 
payments  to  the  city  In  any  event. 
Godfrey  v.  Beatrice,  fl  Nebr.  272.  70 
NW  914. 

48,  McFarland  v.  Welch,  48  Mont. 
1»6,   136  P  394. 

48.  Budd  V.  Roflheimer,  52  Mo. 
297. 

44.  Stearns'  Lumber  Cte.  v.  In- 
man.  164  Ky.  261,  167  SW  23.  24  [clt 
Cyc];  Veaszle  v.  Hosmer,  11  Gray 
(Mass.)  396;  Oleason  v.  Smith.  9 
Cush.  (Mass.)  484,  67  AmD  62;  John- 
son V.  Bowman,  26  Nebr.  746,  42  NW 
764:  Smith  v.  Cowan,  S  App.  Div.  230. 
38  NTS  482  [aff  167  N.  T.  714  mem, 
63  NE  1132  mem]  (holding  that  a 
refusal  to  give  such  instruction  is 
not  reversible  error,  when  no  evi- 
dence of  defendant's  damages  has 
been  introduced). 

4Bw  Alaska  Fishermen's  Packing 
Co.  V.  Chin  Quong,  202  Fed.  707,  121 
CCA  169. 

48,  Woods  V.  Robertson.  85  NTS 
SS8. 

47.  U.  S.— Hull  Coal.  Mc^  Co.  v. 
Empire  (>>al,  etc.,  Co.,  118  Fed.  256. 
51  CCA  213;  Nason  v.  U.  S..  17  F. 
Cas.  No.  10,024,  1  Qall.  63. 

Ala. — McFadden  v.  Henderson.  128 
Ala.  221.  29  8  640;  Taylor  v.  Kelly. 
31  Ala.  69,   68  AmD  160. 

Ark. — Elates  v.  Boothe,  20  Ark.  581. 

D.  C — O'Brien  v.  Pabst  Brewing 
Co.,  81  App.  66;  Harten  T.  Lioffler.  29 
App.  490;  Rheam  V.  Martin.  26  App. 
181. 

Ga.— McLellahd  v.  Singletary,  113 
Ga.  601,  38  SE  942;  Brown  v.  Collnm. 
112  Ga.  68,  37  SE  91;  New  v.  Potts. 
66  Ga.   420. 

III.— Loeb  V.  Stern.  198  IlL  371,  M 


For  later  osms,  Oavelopiiunta  and  el^aacwi  in  the  law  see  oumulatlvs  Annotations,  aams  title,  page  and  note  number. 
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tertain  writings  eonstitnted  the  eontract  without 
«IIowing  the  jury  to  eonstrue  the  writing.**  Error 
in  submitting  the  interpretation  of  the  eontraot  to 
the  jury  is  harmless  if  they  interpret  it  correctly,** 
Whether  or  not  parties  to  a  eontract  have  placed  a 
construction  on  it  not  shown  by  the  language  thereof 
is  a  question  of  fact  to  be  proved  by  the  evidence, 
and,  if  controverted,  to  be  submitted  to  the  jury, 
and  it  is  error  for  the  court,  instead  of  so  doing,  to 
speak  in  its  instruction  of  the  "true  construction" 
of  the  contract."  An  instruction  is  not  ^ad  as  sub- 
mitting the  eonstmetion  of  the  contract  as  set  out 
in.  plaintiff's  petition  to  the  jury  iostead  of  con- 
struing the  contract  and  declaring  its  legal  effect, 
by  reason  of  the  fact  that  it  refers  to  the  petition 
for  the  purpose  of  identifjring  the  contract  sued  on 


NB  1043  rail  99  ni.  A.  8371:  IlUnols 
Cent.  R.  Co.  v.  Foulks,  191  TIL  87.  60 
XB  890  [aff  92  111.  A.  3911;  Graham 
V.  Sadlier.  ISS  111.  96.  46  NB  221:  Col- 
lins, etc..  Co.  V.  Silver.  150  111.  A. 
430:  Sexton  v.  Barrle,  102  111.  A.  688; 
Cook  V.  American  Luxfer  Prism  Co., 
93  111.  A.  299. 

Ind. — ^Rnasell  y.  Merrifleld.  131  Ind. 
148.  30  NE  967:  Bobbins  v.  Spencer, 
121  Ind.  594.  22  NE  660;  American 
Ins.  Co.  T.  Butler.   70  Ind.  1. 

Iowa. — Merrill  v.  Packer,  80  Iowa 
642.  46  NW  1076;  Fairbanks  v. 
Jacobs,  69  Iowa  266.  28  NW  802: 
VauKbn  V.  Smith,  68  Iowa  653,  12 
trw  604;  Andrews  v.  Tedford,  87 
Iowa  314;  Plckerell  v.  Carson.  8  Iowa 
544. 

Kan. — Stewart  ▼.  Fowler,  37  Kan. 
677.   15  P  918. 

Md. — Annapolis,  etc.,  R.  Co.  v. 
Ross.  68  Md.  310,  11  A  820;  Osceola 
Tribe  No.  11  I.  O.  K.  M.  V.  Rost,  IB 
Md.   296. 

Mich.— Ayer  v.  DevUn.  179  Mich. 
81,  146  NW  267:  International  Text- 
Book  Co.  V.  Roberts,  168  Mich.  501, 
134  NW  460;  Tompkins  v.  Qardner, 
etc..  Co.,  69  Mich.  58,  37  NW  43: 
Wagner  v.  Eeleston,  49  Mich.  218,  13 
NW  622;  sudden  v.  Hasard,  34  Mich. 
76. 

Minn. — Van  Eman  v.  Stanchfleld.  8 
Minn.   618. 

Mo. — Ford  v.  Dyer,  148  Mo.  628, 
49  SW  10»1;  Hahn  v.  Cotton,  136  Mo. 
216.  37  SW  919:  Comfort  v.  BalUnKal, 
134  Mo.  281.  36  SW  609;  Mount  v. 
Neighbors  ImpL,  etc.,  Co.,  (A.)  189 
SW  614. 

Nebr. — Meyer  v.  Shamp,  61  Nebr. 
424.    71   NW   67. 

N.  J. — J.  C.  Smith,  etc.,  Co.  v. 
Lunger.  64  N.  J.  L.  639,   46  A  623. 

N.  T. —  Stokes  T.  Foote,  172  N.  Y. 
327,  66  NE  176  [rev  49  App.  Dlv.  302, 
63  NTS  887];  Cohen  v.  Berlin,  etc^ 
Envelope  Co.,  166  N.  T.  292.  59  NE 
906;  Freston  v.  LAwrence  Cement  Co.. 
155  N.  y.  220,  49  NB  768:  Brady  v. 
Cassldy.  104  N.  T.  147.  10  NE  181;' 
Arctic  F.  Ins.  Co.  v.  Austin,  69  N.  Y. 
470,  26  AmR  221;  Jones  v.  Gould.  123 
App.  Div.  236,  108  NYS  31  [rev  on 
other  grounds  200  N.  Y.  18.  92  NE 
1071];  Gardner  v.  Clark,  17  Barb.  538. 

N.  C. — Sellars  v.  Johnson,  65  N.  C. 
104. 

Pa. — Dunn  v.  Rothermal,  112  Pa. 
272.  3  A  800:  Foster  v.  Berg.  104  Pa. 
324;  Harvey  v.  Vandegrlft.  89  Pa. 
346;  Esser  v.  Llnderman,  71  Pa.  76; 
Hlllman  v.  Joseph.  9  Pa.  Super.  1.  43 
WklyNC  212.  See  Wharf  v.  Howell, 
5  Binn.  499. 

S.  C. — ^Unlon  Bank  v.  Heyward,  16 
8.  C.  296. 

Tenn. — Knoxvllle,  etc.,  R.  Co.  v. 
Beeter,  90  Tenn.  649;  Kendrick  v. 
Cisco,  13  Lea  247. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Thompson,  102  Tex.  89,  113  SW  144, 
IV  AnnCas  1260;  Long  v.  McCauley, 
3  SW  689;  Loomls  v.  'Broaddus, 
(Civ.  A.)  134  SW  748;  El  Paso, 
etc..  R.  Co.  V.  Elchel.  (Civ.  A.) 
130  SW  922;  Felgelson  v.  Brown. 
(Ci-r.  A.)  126  SW  17;  Mitchell  v. 
Roshing.  66  Tex.  Civ.  A.  281.  118  SW 
582;  Reanin  v.  Bruff.  49  Tex.  Civ.  A. 
226.  108  SW  186;  Ash  v.  Beck.  (Civ. 
A.)  68  SW  63;  Lary  v.  Young,  (Civ. 


A.)    27   SW  908. 

Utah.— Mldgley  v.  Campbell  BIdg. 
Co..  38  Utah  293,   112  P  820. 

Vt.— Waaon   v.    Rowe,    16   Vt.    526. 

Wis. — Peterson  v.  South  Shore 
Lumber  Co..  106  Wis.  106.  81  NW 
141;  Cohn  v.  Stewart.  41  Wis.  627; 
Helmholz  v.  Bverlngham,  24  Wis. 
266. 

Eng. — Nellson  v.  Harford.  8  M.  ft 
W.  806.  151  Reprint  1266,  20  ERC  66. 

Ont. — Foxton  v.  Hamilton  Steel, 
etc.,  Co.,  Ltd..  1  Ont.  L.  393;  Nord- 
helmer  v.  Robinson.  2  Ont.  A.  306. 

[a]  Whaa  tliar*  U  m  dlspat*  as  to 
tlia  tsnna  of  an  otal  eounuit,  the 
court  must  submit  the  issues  as  to 
what  the  contract  contained,  to- 
gether with  appropriate  Instructions 
covering  the  law  on  each  issue,  and 
cannot  merely  instruct  that  the  Jury 
is  to  determine  what  the  contract  is 
and  how  it  shall  be  construed.  Bump 
V.  McGrannahan,  (Ind.  A.)  Ill  NE 
640. 

[b]  Tb»  BBMrtlOB  of  tha  oarfoxm- 
aaoe  ox  a  eo&traot  should  not  be  left 
to  the  Jury  without  a  construction  of 
the  contract  by  the  court.  McCor- 
mtck  Harvesting  Mach.  Co.  v.  Laater. 
81   111.   A.  316. 

Pzorlae*  of  eonrt  aaa  ]ut7  see 
supra   If   996-1008. 

48.  Meyer  v.  Ftenkll,  113  Md.  86. 
77  A  369 

'  49.    Cosper  V.  Nesbit,  45  Kan.  457. 
26  P  866. 

60,  C^mp  V.  Wilson,  97  Va.  266. 
38  SB  691. 

51.  Yost  V.  Slivers,  188  Mo.  A. 
624.  119  SW  971. 

69.  New  York,  etc.,  R.  (3o.  v. 
Bates,  68  Md.  184.  11  A  706. 

63.  Winn  v.  Sanborn,  10  8.  D.  642, 
76  NW  201. 

64.  James  v.  Adams.  16  W.  Va. 
245.     And  see  Trial   [38  C^rc  1541]. 

86.     See  Trial  [38  Cyc  1561]. 

[a]  mini— 1  or  nonsuit  held 
proper.. — Meti  v.  Bell.  7  Cal.  Unrep. 
Cas.  41.  70  P  618;  Vaughan  v.  Perry, 
143  Qa.  235.  84  SB  641;  Klely  v.  Mc- 
Millen.  91  Hun  637  mem.  36  NYS  336; 
Rigg  V.  Blackburn,  63  Pa.  Super.  302; 
Lost  Lake  Lumber  Co.  v.  Smith,  29 
Wash.  713,  70  P  134:  KnenlR  v. 
Koenlg,  140  Wis.  618.  123  NW  180. 

[b]  Slamlsaal  or  noasnlt  held  im- 
psoper*— Worm  v.  McKlnley  Realty, 
etc..  Co..  97  NYS  374. 

68.     See  Trial  [38  Cyc  1663]. 

[a]  Siraotlon  of  vaiAlot  IWM 
proper. — (1)  Princess  Furnace  Co.  v. 
Virginia-Carolina  Chemical  Ck)..  216 
Fed.  329,  131  CCA  471  [reh  den  218 
Fed.  68.  134  CCA  30];  Kalamazoo 
Corset  Co.  v.  Simon,  129  Fed.  144 
[air  129  Fed.  1006,  64  CCA  1661; 
Robinson  Contracting  Co.  v.  Twin 
City  Bank.  103  Ark.  219,  146  SW 
623;  Caldwell  v.  Willey.  16  Colo. 
169,  26  P  161;  A.  C.  Badger  Adv. 
Co.  v.  U.  S.  Music  Co.,  180  111. 
A.  316;  Moss  v.  Witness  Printing  (5o., 
64  Ind.  126;  Iowa  Mausoleum  Co.  v. 
Wright,  (Iowa)  163  NW  »4;  St. 
Louis,  etc.,  R.  Co.  v.  Thirlwell.  88 
Kan.  276.  128  P  199;  Dyer  v.  Greene. 
23  Me.  464;  International  Text-Book 
Co.  V.  Martin.  221  Mass.  1.  108  NE 
469;  Knowlson  v.  Piehl.  ISO  Mich. 
597.  90  NW  416;  Donoghue  v.  Indiana, 
etc.,  R.  Co..  87  Mich.  13,  49  NW  512; 


with  the  contract  given  in  evidence.*^  Instructions 
as  to  construction  must  not  be  conflicting."  Instruc- 
tions as  to  interpretation  need  not  be  given  where 
the  contract  is  elear  and  unambiguoua." 

[f  1032]  J.  Taking  Oaae  f»mi  Jniy  and  Kew  TriaL 
Under  the  rules  applicable  to  the  trial  of  civil  ac- 
tions generally  the  court  may,  in  a  case  of  the  fail- 
ure of  proof,  sustain  a  demurrer  to  the  evidence,^ 
order  a  dismissal  or  nonsuit,"  or  direct  a  verdict.** 
The  g^und  and  propriety  for  an  award  of  a  new 
trial  are  governed  by  the  rules  applicable  to  civil 
actions  generalW." 

[$  1033]  K.  Verdict  and  Findings.  The  propriety- 
and  sufficiency  of  the  verdict  in  actions  on  contract 
are  governed  by  the  rules  controlling  civil  actions 
generally,"  and  such  rules  also  apply  as  to  coneln- 

Lombard  v.  Rahilly,  127  Minn.  449, 
149  NW  960;  Barton,  etc..  Co.  v.  Grey, 
121  NYS  314;  Texas  Trunk  R.  Co.  v. 
Pannill.     (Tex.     A.)     17     SW     1100. 

(2)  Where  a  written  instrument, 
clear  In  Its  terms,  is  introduced  in 
evidence,  and  the  court  can  see  by 
inspection  of  the  Instrument  Itself 
that  it  gives  no  causa  of  action,  a 
verdict  should  be  directed  for  de- 
fendant. '  Dyer  v.  Greene,  23  Me.  464. 

(3)  So  if  plaintiff  establishes  his  case 
by  competent  evidence  and  no  suffl- 
cient  defense  is  proved,  the  court 
should  direct  a  verdict  for  plaintiff. 
Moss  v.  Witness  Printing  Co.,  64  Ind. 
125;  Hathaway  v.  Sabln,  63  Vt.  627, 
22  A  633.  (4)  And  the  court  should 
direct  a  verdict  for  plaintiff  If  a 
binding  contract  is  introduced  in  evi- 
dence, and  defendant  offers  no  com- 
petent evidence  In  support  of  his  de- 
fense. Amottx  V.  Bogert,  57  N.  T. 
Super.  61,  6  NYS  440.  See  also  Trial 
[38  Oc  1582]. 

jbl  Svld«M«  IiaU  to  famtUr  ■«%. 
aisAon  to  Jnrr. — Hill  v.  Kennedy, 
179  Fed.  282,  102  CCA  638  (servlcea 
In  securing  tlieuter) ;  Patillo  v.  Allen- 
West  Commri.  Co..  108  Fed.  723.  47 
CCA  637  (terms  of  contract);  Sim- 
mons V.  Jaselli,  38  App.  (D.  C.)  242 
(existence  of  partnership);  (Georgia 
Steel  Co.  V.  White.  186  Oa.  492,  71 
SB  890  (privity  of  contract):  Miller 
V.  Baker.  161  Iowa  136,  140  NW  407 
(division  of  proceeds  or  sale  between 
promoters) ;  Bluthenthal  v.  May  Adv. 
Co..  127  Md.  277.  96  A  434  (satis- 
factory work);  Trudeau  v.  Poutre, 
166  Mass.  81,  42  NB  608  (construc- 
tion of  contract);  Smith  v.  Herts, 
etc.,  Co.,  160  Mich.  431,  126  NW  368 
(contract  for  services);  Parker- 
Washington  Co.  V.  Dennlson,  249- Mo. 
449.  165  SW  797  (furnishing  paving 
materials  and  showing  compensation 
for  contracts);  Ferris  v.  Bdmonston. 
124  Mo.  A.  94.  100  SW  1119  (making 
of  contract);  Hopedale  Electric  Co.  v. 


Electric  Storage  Battery  Co..  96  App. 
Div.  344.  89  NYS  326  (aff  184  N.  f. 
356,  77  NB  394]  (making  competitive 
test  of  storage  battery):  Feldman  v. 
McGuire,  34  Or.  309,  66  P  872  (agree- 
ment to  pay  the  debts  of  another); 
Shrover  V.  Smeltzer.  38  Pa,  Super. 
400  (making  of  contract);  Quigley  v. 
Shedd.  104  Tenn.  560,  68  SW  266 
(right  to  credit  based  on  prior  con- 
tract); Cummlngs  v.  Weir,  37  Wash. 
42,  79  P  487  (furnishing  information 
to  enable  defendants  to  locate  certain 
claims);  Johnson  v.  San  Juan  Fish, 
etc..  Co..  31  Wash.  238.  71  P  787 
(variance  between  contract  and 
proof);  Morton  v.  Smiley,  119  Wis. 
156,  96  NW  534  (existence  of  trust); 
Rogers-Ruger  Co.  v.  McCord.  116  Wis. 
261,  91  I«rw  686  (contract  to  give 
plaintiff  half  of  the  profits  on  a  re- 
sale of  property). 

67.  See  New  Trial  [29  Cyc  707]. 
[a]     Thaa,  while  an  Interpretation 

of  an  oral  contract  is,  in  the  first  in- 
stance, for  the  Jury,  their  interbreta- 
tion  being  clearly  erroneous,  the  trial 
court  should,  on  application,  set  aside 
the  verdict  and  grant  a  new  trial. 
Smyth  v.'Tennlson,  24  Cal.  A.  519,  141 
P  1059. 

68.  Parker  v.  Stroud,  39  Tex.  Civ. 
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sums  of  law,"  and  the  necessity,'"  propriety,*^  eon- 
■stmetion  and  safficienoy**  of  special  findings  and 
their  effect."* 

[$  1034]  L.  Judgment.  Matters  relating  to  the 
form,  sufficiency,  and  effect  of  judgments  are  else- 
-vhere  specifically  treated."*   It  is  of  course  necessary 


that  the  judgment  conform  to  the  issues  and  proof,*' 
and  to  the  Stding."  It  has  been  held  that  reforma- 
tion need  not  have  been  asked  toe  specifically  in 
the  pleading  to  permit  the  court  to  enforce  a  cod- 
tract  as  actually  made,  although  not  in  acoordanee 
with  a  copy  attacked  as  f randtilent." 


•OONTBAOTUS  AD  HEKTEM  PASTIUM 
VEBBIS  NOTATAM  INTELLiaENDUS.^ 

OONTBAOTUS  EST  QUASI  A0TU8  OONTBA 
A0TUM.2 

OONTSAOTUS  EX  TUSPI  OAUSA.  VEL 
OONTBA  BONOa  MOBBS,  NUU.US  EST." 

OONTBAOTUS  INFANTIS  INVAUDUS,  SI  IN 
DAMNUl^  SUI  SPEOTET.* 

OONTBAOTUS  LEGEM  EX  OONVENTIONE 
AOOrPIUNT.o 

OONTBADIOT.  In  practice,  to  disprove;*  to 
prove  a  fact  contrary  to  what  has  been  asserted  by 
a  witness.'  The  term  is  used  in  the  familiar  propo- 
sition of  law  that  a  party  cannot  impeach  the  char- 
acter of  his  witness,  but  may  contradict  him  as  to 
any  particular  f  aot.^ 

OONTBADIOTION  IN  TEBMS.  A  phrase  of 
which  the  parts  are  expressly  inconsistent,*  as,  for 
«xample,  "an  innocent  murder:""  "a  fee-simple 
for  life."" 

OONTBADIOTOBY  JUDGMENT.  In  Louisiana 
the  term  is  used  to  designate  a  judgment  given 
after  the  parties  have  been  heard,  either  in  support 
of  their  claims  or  in  their  defense,  as  distinguished 

A.  448,  87  SW  734;  Gage  t.  Qage.  78 
Wash.  282,  138  P  88$.  See  generally 
Trial  f38  Cyc  18681. 

88.  Paclflc  Portland  Cement  Co.  v. 
Hopkins,  (Cal.)  162  P  1016;  Riley  v. 
Walker,  6  Ind.  A.  622,  34  NB  100; 
Mainland  Iron  Wks.,  Ltd.  t.  Eimplre 
Lumber  Co.,  Ltd.,  (B.  C.)  32  WestLR 
888. 

60.  Machinery,  etc.,  Co.  v.  Toung 
Men's  Christian  Assoc,  22  Cal.  A. 
416,  184  P  724;  Shackman  v.  Little, 
87  Ind.  181;  Quyer  v.  Indianapolis 
Union  Trust  Co..  65  Ind.  A.  478,  104 
NB  82;  Trow  Directory,  etc.,  Co.  v. 
Robinson,   163  NTS    307. 

61.  Comer  v.  Hlmes.  49  Ind.  482. 
66.     Ind. — Steves  v.  Frasee,  U  Ind. 

A.  284,  48  NE  385;  Junkln  t.  Llpp- 
man.  18  Ind.  A.  316,  48  NE  8. 

Iowa. — Howard  v.  Dickson,  167 
Iowa  157.  149  NW  69. 

Kan. — Kins  v.  Seaton,  59  P  68G. 

Mass. — Erlckson  v.  George  B.  H. 
Macomber  Co.,  211  Mass.  311,  97  NE 
615. 

N.  Y. — Slchel  V.  Baron,  96  NTS  186. 

N.  C— Coxe  V.  Singleton,  1<>  N.  C. 
861,  61  SE  1019. 

Or. — Schade  v.  Muller,  1S  Or.  22B, 
146  P  144. 

Tex. — Hatchet  t  v.  Hatchett,  28  Tex. 
Civ.  A.  38,  67  SW  168. 

UUh. — Culmer  v.  Calne,  22  Utah 
216.  61  P  1008. 

Vt.— Drew  v.  Goodhue,  74  Vt.  486, 
62  A  971. 

Wash. — Dobrental  v.  Piehl,  92 
Wash.  433.  169  P  371. 

Wis. — Glmbel  v.  McConnell,  159 
Wis.   325.   160  NW  495. 

[aj  Tbiu,  where  both  parties  as- 
-serted  that  there  was  a  special  con- 
tract, disagreeing  only  as  to  Its 
terms,  the  fact  that  the  court  did  not 
And  the  agreement  exactly  as  claimed 
by  either,  but  found  as  to  one  part 
with  defendant's  evidence,  and  as  to 
anoth'er  part  with  plalntlfrs,  was  not 
a    finding    that    the    mlnda    of    the 


from  a  judgment  by  default." 

OONTBJJBSOBITUBA.    In  Spanish  law,  a  counter- 
writing;"  counter-letter;^*  a  document  executed  at 
the  same  time  with  an  act  of  sale  or  other  instru- 
ment, and  operating  by  way  of  defeasance  or  other- 
wise modifying  the  apparent  effect  and  purport  of 
the  original  instrument;^"  an  instrument  executed  in 
order  to  revoke  another." 
OONTBA  EXECUnONEM.    Against  execution." 
OONTBAFAOE&E.     To  counterfeit,  or  to  imi- 
tate." 
OONTBAFAOTION.    A  counterfeitinir.** 
OONTBA    FIOnONEM    NON    ADMITTITUK 
PBOBATIO;     QUID    ENIM    EFFIOEBET    PBO- 
BATIO   VEBITATIS,   UBI   FIOTIO   ADVEBSUS 
VEBITATEM    FIN0IT7    NAM    FIOTIO    NIHIL 
AIJUD  EST,  QUAM  LEOIS  ADVEBSUS  VEBI- 
TATEM IN  BE  POSSIBILI  EX  JUSTA  OAUSA 

Disposmo." 

OONTBA  FIDBM  TABULABUM  NUPTIALIUM. 

Against  the  good  faith  of  the  marriasre  contract." 

OONTBA  FOBMAM  OOLLATIONIS.  In  old 
English  law,  a  writ  that  issued  where  lands  given 
in  perpetual  alms  to  lay  houses  of  rel^on,  or  to 


parties  never  met.  Sherwood  v.  Seat- 
tle Prult,  etc..  Auction  Co.,  93  Wash. 
544.  161  P  371. 

'  68.  Irwin  v.  Jones,  46  Ind.  A.  688, 
92  NE  787;  McCorkle  v.  Mallory,  80 
Wash.  682.  71  P  186;  Ward  v.  Ameri- 
can Health  Food  Co.,  119  Wis.  12,  96 
NW  388.  See  also  cases  supra  note 
62. 

•A.    See  Judgments  {28  Cyc  6281. 

65.  U.  S.— Collins  V.  Bradley  Co.. 
227  Fed.   199. 

111.— Wentworth  v.  Mann.  178  lU. 
A.  621. 

Ky. — Continental  Ins.  Co.  v.  Coons, 
14  KyL  110. 

La. — Woodworth  v.  Oott,  10  Rob. 
142. 

Mich. — Reynolds  v.  Reeder,  104 
Mich.  266,  62  NW  355. 

Minn. — Gorman  v.  Lamb,  89  Minn. 
136.  94   NW  436. 

N.  Y. — Eckes  v.  BcUey  Dental  Sup- 
ply Co.,  157  NTS  886. 

Tex. — Low  V.  Hlckson,  82  Tex.  Civ. 
A.  457,  74  SW  781;  Frost  v.  Byrd, 
(Civ.  A.)  39  SW  127. 

Vt.— Drew  v.  Goodhue.  74  Vt.  436, 
52  A  971. 

6&  International  Text-Book  Co.  v. 
Lynch,  86  Vt.  216,  84  A  814;  Dlshman 
V.  Huetter,  41  Wash.  626,  84  P  690. 

67.  Homlck  v.  Union  Pac  R.  Co., 
86  Kan.  668.  118  P  60,  88  LRANS  826, 
AnnCaslOlSA   208. 

1.  A  maxim  meaning  "A  con- 
tract Is  to  be  understood  according 
to  the  intention  of  the  parties,  ex- 
pressed In  words."  Morgan  Leg. 
Max. 

S.  A  maxim  meaning  "A  con- 
tract is,  as  it  were,  an  act  against 
an  act."  Morgan  Leg.  Max.  [clt 
Wiseman's  Case,  2  Coke  16a,  76  Re- 
print 4181. 

3.  A  maxim  meaning  "A  contract 
founded  on  a  base  consideration,  or 
against  good  morals,  is  null."  Black 
L.   D. 

(a]    AppUsd   mt     Wlnchcombe    v. 


Winchester,  Hob.  168,  187,  80  Re- 
print 313. 

4i  A  maxim  meaning  "Tha  con- 
tract of  a  minor  Is  invalid,  if  It 
tend  to  his  loss."    Morgan  Leg.  Max. 

B.  A  maxim  meaning  "Contracts 
take  their  law  from  the  agreement 
of  the  parties."    Burrlll  L.  D. 

6.  Black  L.  D. 

7.  Black  U   D. 

6.    Bouvler   L.    D.     See  also   Wit- 
nesses 140  Cyc  27661. 
6.    Black  L.   D. 

10.  Black  L,  D. 

11.  Black  L.   D. 

la.  Black  L.  D.  Sm  alw>  JudK- 
ments   [28   Cyc  7S4-767J. 

13.  Black  U  D. 

14.  Black  L.   D. 
18.     Black   L.    D. 

16.  Etecriche  Dlcclonario. 

[a]  Xt  is  wnially  seerst,  acd  then 
binds  only  the  parties  thereto;  third 
persons  are  not  affected.  Escriche 
Dlcclonario. 

17.  Trayner  Leg.  Max. 

[a]  All  deersM  are  granted  with 
an  Implied  reservation  In  favor  of 
the  defender  of  all  objections  com- 
petent to  him  against  the  manner 
and  extent  of  execution  to  foUow 
upon  them.     Trayner  Leg.  Max. 

18.  Burrlll  L.  D.  [clt  Rex  v. 
Ward.  2  Ld.  Raym.  1461.  1469,  92  Re- 
print 4611.  See  gonerally  Counter- 
feiUng  [11  Cyc  300]. 

IB.  Wharton  L.  Lex.  See  also 
Counterfeiting    [U    Cyc    3001. 

30.  A  maxim  meaning  ''Proof  is 
not  admitted  against  fiction,  for  what 
could  the  evidence  of  truth  eftect. 
where  fiction  supposes  against 
truth?  For  Action  is  no  other  than 
an  arrangement  of  the  law  against 
truth,  in  a  possible  matter,  aris- 
ing from  a  Just  cause."  Tayler  L 
Gloss. 

31.  Trajmer  Leg.  Max.  See  alM 
Husband  and  Wife  [21  Cyc  1241- 
12711. 


*By  William  Mobtiheb  Crowtheb      (Contractus    ad    mentem   partlum   verbis  notatam  Intelllgendus — Contra- 
tenere  Inclusive  except   the  Spanish  words  and  phrases). 

For  later  caara,  d«v«lopmasts  and  otaaagaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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an  abbot  and  convent,  or  to  the  warden  or  master 
of  a  hospital  and  his  convent,  to  find  certain  poor 
men  with  necessaries,  and  do  divine  service,  etc., 
irere  alienated,  to  the  disherison  of  the  bouse  and 
church.'*  By  means  of  this  writ  the  donor  or  his 
heirs  could  recover  the  lands." 

CONTBA  FOBMAM  DONL  Against  the  form  of 
the  grant.** 

CONTBA  FOBMAM  FEOFFAMENTL  In  old 
English  law,  a  writ  that  lay  for  the  heir  of  a  tenant, 
enfeoffed  of  certain  lands  or  tenements  by  charter 
of  feoffment  from  a  lord  to  make  certain  services 
and  suits  to  this  court,  who  was  afterward  dis- 
trained for  more  services  than  were  mentioned  in 
the  charter." 

CONTBA  FOBMAM  STATUTI.  bi  criminal 
pleading,  contrary  to  the  form  of  the  statute  ;**  the 
usual  conclusion  pf  every  indietment,  etc.,  brought 
for  an  offense  created  by  statute." 

CONTBAFTJBBO.  In  Spanish  jurisprudence,  the 
breach  or  infringement,  by  qffieial  or  private  indi- 
vidual, of  some  Uw."** 

CONTBA  HUBEDITATEMJAOENTBM.  Against 
a  fallen  or  prostrate  inheritance;'*  against  the 
heritage  to  which  the  heir  has  made  up  no  titles.** 

CONTBA  INHIBITIONBM  NOV!  0PEBZ8. 
Contrary  to  the  prohibition  of  a  new  work;***  con- 
trary to  the  law  prohibiting  the  erection  of  a  new 
building.*^  A  phrase  supposed  to  be  derived  from 
the  title,  De  novi  operis  nnntiatione,  in  the  civil 
law,  and  made  use  of  by  Blaekstone  to  show,  by 
the  total  misapprehension  of  its  meaning,  the  gross 
ignorance  of  the  terms  of  the  civil  law  formerly 
manifested  by  the  judges  and  counsel  in  the  oom- 
mon-law  courts.** 

CONTBA  JUBIS.    Contrary  to  law,  unlawful.** 

CONTBA  JUS  BELLI.  Contrary  to  the  law  of 
war.** 

CONTBA  JUS  CIVILIS  BEGULAS  PACTA 
OONVENTA  BATA  NON  HABENTUB." 


CONTBA  JUS  COMMUNE.  Against  oommos 
right  or  lawj"  contrary  to  the  rule  of  the  common 
law.'^ 

CONTBA  JUS,  FASQUE.  Against  law  and  right,, 
justice.**  In  a  broad  sense,  against  human  and 
divine  law." 

CONTBA  LEQEM.    Against  the  law.*" 

CONTBA  LEGEM  ET  OONSUETUDHTEM: 
ANQLIJE.  Against  the  law  and  custom  of  Eng- 
land.** 

CONTBA  LEGEM  FACIT,  QUI  ID  FACIT, 
QUOD  LEX  PBOHIBET;  IN  FBAUDEM  VEBO, 
QUI,  SALVIS  VEBBIS  LEOIS,  SENTENTIAM 
EJUS  CIBCUMVENIT.** 

CONTBA  LEGEM  TEBBS.  Contrary  to  the  law- 
of  the  land.** 

CONTBA  LEGES  ET  STATUTA  ANGLLS. 
Against  the  laws  and  statutes  of  England.** 

CONTBA  UBEBTATEMMATBIMONn.  Against 
freedom  of  marriage.** 

OONTBALIGAnO.  Literally  "Counter-bind- 
ina"**    In  old  English  law,  counter  obligation.** 

OONTBAMANDATIO.     A  countermanding.** 

OONTBAMANDATUM.  A  countermand;**  a  new 
or  opposite  direction."  In  \praetice,  an  order 
made  contrary  to  a  former  one,  for  the  purpose  of 
avoiding  or  suspending  it;**  the  revocation  of  a 
thing  done  or  directed  to  be  done  before;**  a  lawful 
excuse,  whioh  a  defendant  in  a  suit  by  attoimey 
alleges  for  himself  to  show  that  the  plaintiff  has  no 
cause  of  complaint.** 

CONTBA'  MOBEM  ET  STATUTA.  Against  the 
custom  and  the  statute.** 

CONTBA  NEOANTEM  PBZNOIPIA  NON  EST 
DISPUTANDUM.** 

CONTBA  NON  PBODUOTA.  Against  things  not 
produced.** 

CONTBA  NON  VALENTEM  AGEBE  NON 
OUBBIT  PBJSSOBIPTIO.*T 

CONTBA  OFFIOn  SUI  DEBITUM.    Contrary  t« 


tclt    Fltiherbert 


a*. 


Nat< 


02.     BInck    L.    D. 
Nat.  Brer.  210]. 

Wharton  L.  Lex. 
Black  Ii.  D. 
Black    U    D.    [cit    Old 
Brev.   1(2). 
9&     Black  I..  D. 

[a]  "The  objMst  of  tho  aTonacat, 
'contrary  to  the  form  of  the  statute,' 
Is  to  show  that  the  action  is  brought 
upon  the  «tatute,  and  that  It  is  not 
an  action  at  common  law."  Blyden- 
tmrKh  v.  Miles,  19  Conn.  484,   496. 

97.  Black  Li.  D.  See  also  Indict- 
ments and  Informations  [22  Cyc 
245}. 

[a]     OoBtna  fonaam  stataU  la  taU 
cam  adlto  at  vro«lao<— "Against  the 
form    of    the    statute    In    such    case 
made  and   provided."     Adams   Oloss. 
Sfm,    Bscriche  DicdonarlOi 
Adams  OIoss. 
Adams   Gloss. 
BurrlU   L.    D. 
Borrlll   L.   £>. 
Burrin    L.    D.     [cit    1 
Etone  Comm.  p  22  note  (o)]. 
33.     Adams  Oloss. 
at.     RapaUe  &  L.  L.  D. 
35>    A     ipaxim     meanlns 
ments  made  contrary  to  the  civil  law 
are   not   to   be   construed  as  valid." 
UorKan  Ler.   Max. 
36.     Burrill  L.  D. 
Burrill  U  D. 
Adams  Gloss. 
Adams  Gloss. 
Burrill  L.  D. 
Adams  Gloss. 

A  maxim  meaning  "He  acts 
against  the  law,  who  does  that  which 
the  law  forbids;  but  he  acts  In  fraud 
of  the  law  who,  saving  the  words  of 
the  law,  circumvents  its  meaning." 
Adams  Gloss. 


a». 

30. 
33. 


Black- 


"Agree- 


87. 


40. 
41. 

40. 


_48.    Rapalje  A:  L.  L.  D.  [cit  Magna 
Charta  c  56], 

44.  Adams  Oloss. 

45.  Trayner  Leg.  Max. 

[a]  Vhns  if  a  father  leaves  his 
daughter  a  provision  on  the  condition 
that  she  will  never  marry,  or  on  con- 
dition that  she  marries  a  certain  per- 
son, the  condition  is  inefTectual,  and 
the  daughter  will  be  entitled  to  her 

Srovlsion,  and  the  condition  will  be 
isregarded.     Trayner  Leg.  Max. 

46.  Burrill  L.  D. . 

47.  Burrill  L.  O.  (dt  Fleta  lib  2 
c  S<  I  1]. 

48.  Burrill  L.  D. 

[a]  Oontramaadatto  plaoitU — In 
old  English  law,  the  respiting  of  a 
defendant,  or  giving  him  further 
time  to  answer,  by  countermanding 
the  day  fixed  for  him  to  plead,  and 
appointing  a  new  day;  a  sort  of  Im- 
parlance,    Black  L.  D. 

49.  Adams  Gloss. 
80.  Adams  Glo&s. 
Bl.  Adams  Gloss. 
BS,  Adams  Gloss. 
S3.  Black  L.  D. 
B4.    Adams  Olo^s. 

BB.  A  maxim  meaning  "There  is 
no  disputing  against  one  who  denies 
first  principles."     Black  L.  D, 

Be.     Trayner  Leg.  Max. 

[a]  "In  actions  of  redaction  the 
defenders  are  called  on  to  produce 
the  challenged  document,  that  It  may 
be  reduced  and  canceled,  and  an  or- 
der is  always  pronounced  upon  the 
defender  to  do  this,  or,  as  it  is  tech- 
nically called,  to  satisfy  production. 
If  he  fails  to  do  so,  decree  of.  certi- 
fication contra  non  producta  passes 
against  him,  the  effect  of  which  is 
that  the  challenged  deed  is  held  to 
be  void."     Trayner  Leg.  Max. 


B7.  A  maxim  meaning  "Prescrip- 
tion does  not  -run  against  a  par^ 
who  is  unable  to  act.  Broom  Leg. 
Max. 

8  [a]     This   naiElm    •Oias   been  -  ap> 
ned  to  prcaoilptloBS  llberaadl  oanaa- 
1    three    olaasaa    of    oasss:      let. 
Where  there  was  some  cause  whioh 

?revented  the  courts  or  their  officers 
rom  actirfg  or  taking  cognizance  of 
the  plaintiff's  action;  a  class  of  cases- 
recognized  by  the  Roman  law  as 
prtoper  for  the  allowance  of  the  utile 
tempus.  ...  2d.  The  second  class 
of  cases  are  those  where  there  was 
some  condition  or  matter  coupled 
with  the  contract  or  connected  with 
the  proceeding  which  prevented  the 
creditor  from  suing  or  acting.  .  .  . 
3d.  The  third  class  of  cases  is  where 
the  debtor  himself  has  done  some 
act  effectually  to  prevent  the  cred- 
itor" from  availing  himself  of  his 
cause  of  action."  Reynolds  v.  Bat- 
son,  11  La.  Ann.  729,  730  [quot  Rabel 
V.  Pourciau,  20  La.  Ann.  131,  132; 
New  Orleans  Canal,  etc,  Co.  v.  Beard, 
18  La.  Ann.  345,  347,  79  AmD  682]. 

[b]  Applied  lai  Foreman  v.  Car- 
ter, 9  Kan.  674,  879;  Cox  v.  Von 
Ahlefeldt,  106  La.  643,  560,  30  S  17S- 
[cit  Jones  V.  Texas,  etc.,  R.  Co.,  125- 
La.  542,  647,  51  3  E82,  136  AmSR- 
339];  Taylor  v.  Hill.  21  La.  Ann.  626,. 
627:  Smith  y.  Stewart,  21  La.  Ann. 
67,  76,  99  AmD  709:  Rabel  v.  Pour- 
ciau, 20  La.  Ann.  131,  132;  Murphy  v. 
Gulterez,  17  La.  Ann.  269,  270;  New 
Orleans  Canal,  etc.,  Co.  v.  Beard,  16- 
La.  Ann.  846.  347,  79  AmD  682;  Nor- 
ton V.  Sterling,  16  La.  Ann.  399; 
Reynolds  v.  Batson,  11  La.  Ann.  729,. 
730;  Martin  v.  Jennings.  10  La,  Ann.. 
663;  Boyle  v.  Mann.  4  La.  Ann.  170, 
171;   Hatch   V.   Gilmore.    3   La.  Ann. 
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the  duty  of  his  office." 

OONTBA  OMNEB  OENTES.  Literally  "Against 
all  people."**  Formal  words  in  old  covenants  of 
•warranty." 

OONTSA  OMNES  MOBTALES.  Literally 
"Against  all  mortals."  "  The  form  in  which  abso- 
lute warrandice  is  sometimes  expressed."* 

OONTBA  PAOEM.  Literally  "Against  the 
peace.""  A  phrase  nsed  in  the  Latin  forms  of 
indictments,  and  also  of  actions  for  trespass,  to 
signify  that  the  offense  alleged  was  committed 
against  the  public  peace,  that  is,  involved  a  breach 
of  the  peace.  The  full  formula  was  contra  pacem 
-domini  regis,  against  the  peace  of  the  lonl  the 
king.  In  modem  pleading,  in  this  country,  the 
phrase  "against  the  peace  of  the  commonwealth" 
or  "of  the  people"  is  used."  It  is  usual,  and  was 
formerly  necessary,  in  indictments  to  allege  that 
the  ofFence  was  committed  against  the  peace  of  our 
Lord  the  King  (or  Lady  the  Queen) ;  but  the  omis- 
sion of  these  words  does  not  render  an  indictment 
bad.**  By  the  ancient  law,  in  all  peculiar  jufis- 
dietions,  offenses  were  said, to  be  done  against  his 
peace  in  whose  court  they  were  tried;'*  in  a  court 
leet,  contra  pacem  domini  (against  the  peace  of  the 
lord) ;"  in  the  court  of  a  corporation,  contra  pacem 
ballivorum  (against  the  peace  of  the  bailiffs);"  in 
the  sheriff's  court  or  tourn,  contra  pacem  vice 
comitis  (against  the  peace  of  the  sheriff).** 

OOirTBA  PAOEM  DOMINI  BEGKIS  ET  OONTBA 
FOBMAM  STATUT'  IN  HOO.  OASU  NUPBB 
EDIT'  ET  PBOVIS'.  A  term  in  pleading  meaning 
•"Against  the  king's  peace,  and  contrary  to  the 
form  of  the  statute  in  this  case  lately  enacted  and 


Contraiy     to    natural 
In  old  English  law,  a 


provided."" 

OONTBA    PIETATEM. 
duty." 

OONTBA  PLAOITUM. 
counter  plfea.'*  

OONTBA  PBOFEBENTEM.  A  term  meaning 
against  the  person  from  whom  it  proceeds,  as  in 
the  case  of  a  deed;^^  or  against  the  person  ad- 
vancing it,  as  in  the  case  of  a  plea.'* 

OONTBAQXTEBELLA.  In  Spanish  law,  a  oonnter 
accusation  by  the  accused  against  his  aeeuaer  in 
the  same  court.'*^ 

OONTBABEPLIOA.  In  the  Spanish  Uw,  the 
fourth  pleading,  corresponding  to  the  snrrejoinder 
of  common  law  and  designed  to  meet  the  averments 
of  the  replica  or  third  pleading."^  Although  the 
terms  "duplica"  and  "dnplicaci6n,"  as  applied'to 
this  pleading,  have  been  criticized,'*'*  the  former  is 
the  one  used  in  the  Spanidi  law  of  civil  procedure.'** 

OONTBABIENTS.  A  term  applied  during  the 
time  of  Edw.  II  to  those  who  were  opposed  to  the 
government,  but  were  neither  rebels  nor  traitors.** 

OONTBABIOBUM  OONTBABIA  EST  BATIO." 

OONTBABOTXTLATOB.  In  old  EngUsh  law,  a 
controller;"  one  whose  business  it  was  to  observe 
the  money  which  the  collectors  had  gathered  for 
the  use  of  the  king  or  the  people.'* 

0ONTBABOTULU8.  In  old  E^lish  law,  a 
counter  roll.'* 

OONTBABT  INTENTION.  In  the  interpreta- 
tion of  statutes  certain  rules  of  constmetion  are 
followed  unless  a  contrary  intention  be  expressed, 
and  it  is  in  this  sense  in  which  the  term  is  nBed.*° 

OONTBABT  TO  LAW.     A  phrase  used   in  re- 


608,    609;    Smith   v.    Taylor,    10   Rob. 

iLa.)  133,  135;  Ayraud  v.  Babln,  7 
lart.  N.  S.  (La.)  471,  481;  Morgan  t. 
Jloblnson.  12  Mart.  (La,)  76.  77,  1< 
AmD  866;  Quierry  v.  Fausaler,  4 
Mart  (La.)  609,  611;  Oullliet  v. 
JSrwia,  7  La.  580,  681;  Veith  v.  New 
Orleans,  3  La.  A.  (Orleans^  261,  262; 
Aztec  Land  Co.,  Ltd.  v.  New  Orleans, 
2  La,  A.  (Orleans)  144,  14B;  North  v. 
Walker,  2  Mo.  A.  174,  182;  Tyson  v. 
Brltton,  6  Tex.  222.  223:  Huber  v. 
Stelner,  2  BIdk.  N.  Cas.  202.  215,  29 
XXTL  501,  132  Reprint  80;  Rimlneton 
V.  Cannon,  12  C.  B.  18.  33,  74  ECL  18, 
20  BngL&Eq  246,  138  Reprint  806; 
Montreal  v.  McGee,  30  Can.  S.  C.  581, 
695;  Canadian  Fac.  R.  .Cot  v.  Robin- 
son, 19  Can.  S.  C.  292,  329;  Marsan  V. 
Polrler,  4  Que.  Q.  B.  335,  337. 
68.  Adams  Oloss. 
SB.    Burrlll  U  D.  (dt  Fleta  lib  3  e 

60.  Biinill  L.  D.  [cit  Fleta  lib  t 
«  14  I  11]. 

61.  Trayner  Leg.  Max. 
68.    Trayner  Leg.  Max. 

[a]  "Vbere  are  vxtf  klada  of  p«i> 
■oaal  warranfllcn  viz.,  absolute, 
from  fact  and  deed,  and  simple.  AH- 
solute  warrandice  is  when  the  seller 
of  the  subject  warrants  It  to  the  pur- 
chaser 'at  all  hands  and  against  all 
mortals,'  or  'against  all  deadly  as 
law  will,'  and  under  this  he  Is  liable 
to  the  purchaser  If  eviction  take 
place  from  any  cause  whatever. 
Warrandice  from  fact  and  deed  la  a 
warranty  given  merely  against  the 
Acts  of  the  seller,  either  past  or 
future,  and  he  Is  only  liable  in  the 
event  of  eviction  on  account  of  a 
bleach  of  this  warrandice.  Simple 
warrandice  only  regards  the  future 
acts  of  the  seller,  and  means  that 
the  seller  will  do  nothing  In  prejudice 
of  his  conveyance  to  the  purchaser; 
but  this  kind  of  warrandice  is  now 
almost  unknown  in  practice."  Tray- 
ner Leg.  McuE. 

63.     Wharton  L.  Lex. 

(a]    rxohabl*   oilgln   of  the   on*- 


toBLf— At  several  times  during  the 
year,  the  cburch  formerly  Imposed 
an  Interdiction  on  the  barons  against 
all  private  wars;  the  sovereign  alao 
insisted  on  this  when  the  barons 
were  required  for  the  defense  of  the 
kingdom,  and  on  other  occasions;  the 
offense  of  waging  private  wars  at 
those  times  was  considered  highly 
criminal,  and  was  said  to  be  com- 
mitted, "contra  pacem  domini  regis," 
that  is,  against  the  king's  peace; 
from  this  circumatanoe  it  la  probable 
the  custom  arose  of  inserting  the 
words  "contra  pacem"  in  indictments 
for  offenses  at  the  common  law.  Tay- 
ler  L.  Oloaa. 

64.    Black  L.  D. 

66.  Wliarton  L.  Lex  [clt  Cr.  Proc 
Act,  1861   (14  &  16  Vlot.  c  100  S  24)]. 

66.  Burrlll  L.  D.  (cit  1  Blackstone 
Comm.p  1171. 

67.  Burrlll  L.  D.  (cit  1  Blackatone 
Comm.  p  117]. 

68.  Burrlll  L.  D.  (cit  1  Blackstone 
C6mm.  p  117]. 

68.  Burrilf  L.  D.  [clt  1  Blackstone 
Comm.  p  117].  See  also  Indictments 
and  Informations  [22  Cyc  243]. 

70.  Adams  Gloss.;  Tayler  li. 
Gloss. 

71.  Trayner  Leg.  Max. 

[a]  Fletaa  is  generally  used  to 
denote  filial  duty.  Trayner  Leg. 
Max. 

73.  Burrlll  L.  D.  [cit  Townsend 
PljP  61]. 

n.    Trayner  Leg.  Max. 

74.  Trayner  Leg.  Max.  See  also 
Prleatley  v.  Fbulds,  2  M.  &  G.  176, 
194,  40  BCL  649,  133  Reprint  710 
(where  the  court  said:  "This  Is  an 
enactment  for  the  benefit  of  a  par- 
ticular class  of  persons,  and  ought 
to  be  construed  so  as  to  protect  the 
public  against  Inconvenience.  The 
words  of  the  act  must  be  considered 
as  the  language  of  the  company, 
which  ought  to  be  construed  fortius 
contra  proferentem"). 

74%.    Escrlche  Dlccionarlo. 
74%.    Bscriche  Dlccionarlo. 


74W. 

.It. 
647-649. 


?41( 


Escrlche  Dlccionarlo. 
Spanish    L.    Civ.    Froc    arts 


[a]  BaaoisltM.— >(1)  In  the  da- 
plica,  as  fn  the  replica,  the  pleader 
must  set  forth  definitely  and  spe- 
cifically, in  numbered  paragraphs, 
the  point.s  of  law  and  of  fact  relied 
upon,  amplifying  or  modifying  It 
necessary  the  averments  of  the  pre- 
vious pleading  (Spanish  L.  Civ. 
Proc.  art  648),  (2)  and  must  either 
admit  or  deny  specifically  tlie  ma- 
terial facts  alleged  In  nls  adver- 
sary's pleading;  a  failure  to  deny,  or 
an  evasive  denial,  beln^  treated  as 
equivalent  to  an  admission  (Spanish 
L.  Civ.  Proc.  art.  549). 

[b]  Walvw  of  t^pUoa^ — (1)  The 
duplica  or  contraquerella  is  not  per- 
mitted where  the  replica  itself  has 
been  waived  (Spanish  L.  Cl-r.  Proc. 
art  547);  (2)  and  such  waiver  may 
be  either  express  or  implied,  as 
where  plaintiff  allows  the  prescribed 
period  to  pass  without  presenting  a 
replica  (Spanish  La.  Civ.  Proc.  art 
647). 

75.  Jacob  L.  D. 

76.  A  maxim  meaning  "The  rea- 
son of  contrary  things  Is  contrary." 
Morgan  Leg.  Max. 

77.  Burrlll  L.  D.  See  also  Con- 
troller post. 

78.  Bouvler  L.  D. 

[a]  Ooatcarotvlator  oastaauacvB. 
— In  old  English  law,  controller  of 
the  customs.    Burrlll  L.  D. 

[b]  Ooatraxotvlator  hdqitll  dam- 
inl  rsifla.— In  old  English  law,  the 
controller  of  the  king's  household. 
Burrlll  L.  D. 

[c]  Ooatrairotalator  pip»^— An  of- 
ficer of  the  exchequer  whose  duty  it 
was  to  write  out  summons  twice 
every  year  to  the  sheriffs  to  levy  the 
farms  (rents)  and  debts  of  the  pipe. 
Bouvler  L.  D. , 

79.  Burrlll  L.  D. 

80.  See  Statutes  [86  Cyc  1123  note 
68]. 


For  latar  oaaas,  davalopinents  and  cluui|«a  In  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  numt>er. 


CONTRARY  TO  LAW  —  CONTRATENERJS 


[13  C.  J.]     801 


ferring  to  a  verdict  assigning  the  cause  for  a  new 
trial,  and  which  has  been  judicially  defined  as  con- 
trary to  the  principles  of  law  'as  applied  to  the  facts 
which  a  jury  is  called  upon  to  try;'^  contrary  to 
the  principles  of  law  which  should  govern  the 
cause;"  contrary  to  the  general  principles  of  the 
law  as  applicable  to  the  facts;"'  contrary  to  the 
instructions."  The  term  is  also  used  in  the  con- 
cluding clause  of  an  indictment  and  has  been  con- 
strued as  equivalent  to  the  phrase  "contrary  to 
statute."**  Used  in  revenue  laws  providing  for 
the  forfeiture  of  merchandise  imported  contrary  to 
law,  the  term  will  include  such  regulations  as  the 
secretary  of  the  treasury  is  authorized  by  law  to 
prescribe,^  and  to  legal  provisions  other  than  those 
found  in  the  particular  section  under  which  the  in- 
dictment is  found.*'' 

CONTRAST  TO  THE  £VII>£N0E.  A  phrase 
used  in  a  motion  for  a  new  trial  when  the  verdict 
is  so  clearly  against  the  weight  of  the  evidence  as 
to  make  it  apparent  that  the  jury  were  misled  or 
were  influenced  by  partiality,  passion,  or  undue 
bias.** 

OONTBABY  TO  THE  FOBM  OF  THE  STAT- 
TTTE.  A  phrase  used  in  the  conclusion  of  an  in- 
dictment indicating  that  the  prosecution  is  under 
a  statute,  and  not  the  common  law.** 

CONTBA&T  TO  THE  GENERAL  LAWS  OF 
THE  LAND.     A  term  found  in  some  text  books 


and  older  English  eases,  which  has  been  restricted 
by  the  courts  to  mean  nothing  more  than  an  ezces- 
sive  jurisdiction,'"'  or  an  excess  of  jurisdiction.*^ 

OONT&A  8F0LLAT0SEM  OMNIA  P&iESV- 
MUNTUa." 

OONTKA  SFOLIUM.    Against  the  spoil.** 

OONTBAT.  In  French  law,  a  contract.**  These 
are  of  the  following  varieties:  (1)  Bilateral,  or 
sjrnallagmatique,  where  each  party  is  bound  to  the 
other  to  do  what  is  just  and  proper;  or  (2)  uni- 
lateral, where  the  one  side  only  is' bound;  or  (3) 
commntatif,  where  one  does  to  the  other  something 
which  is  supposed  to  be  an  equivalent  for  what  the 
other  does  to  him;  or  (4)  al6atoire,  where  the  con- 
sideration for  the  act  of  the  one  is  a  mere  chance; 
or  (5)  eontrat  de  bienfaisance,  where  the  one  party 
procures  to  the  other  a  purely  gratuitous  benefit;  or 
(6)  eontrat  h  titre  onereux,  where  each  party  is 
bound  under  some  duty  to  the  other.** 

OONTBATA.  In  Spanish  law,  the  writing  or  in- 
strument which  evidences  and  embodies  a  contract; 
also  the  contract  itself,  especially  when  it  has  to  do 
with  matters  and  undertakings '  of  the  public 
treasury.**** 

CONTBA  TABX7LAS.  In  the  civil  law,  against 
the  will(te8tMient).** 

OONTBATENEBE.  To  hold  against;*'  to  with- 
hold.** 


81.  Bosseker  v.  Cramer,  18  Ind. 
44,   45. 

83.  Bosseker  v.  Crtuner,  18  Ind. 
44,  46. 

83.  Buskirk  Pract,  p  219  [quot 
Candjr  v.  Hanmore,  76  Ind.  126,  128]. 

84.  Valerius  v.  Richard,  57  Minn. 
443,  446,  69  NW  634  (construlns  Gen. 
St  [1878]  c  66  {  263  Bubd  6).  See 
also  New  Trial  [29  Cyo  Sl8J. 

86.  Hudson  v.  State,  1  Blackf. 
(Ind.)  317,  318.  See  also  Indict- 
ments and  Informations  [22  Cyc  243]. 

86.  U.  S.  V.  Fifty  Waltham  Watch 
Movements,  139  Fed.  291,  298. 

87.  Keck  v.  U.  S.,  172  U.  S.  434, 
437,  19  set  254.  43  L.  ed.  506;  Rog- 
ers V.  U.  S.,  180  Fed.  64,  69,  103  CCA 
408,  31  LRANS  264:  U.  S.  v.  Che.i- 
brourh,  176  Fed.  778,  783.  See  also 
Customs   Duties    [12   Cyc    1170]. 

88.  Stretcher  v.  Third  Ave.  R. 
Co.,  39  App.  DlT.  668,  660,  67  NTS 
716.  See  also  New  Trial  [29  Cyc 
820-850]. 

89.  Stell  V.  Terr.,  12  Okl.  377.  879, 
71  P  863.  See  also  Indictments  and 
Informations    [22   Cyc    24B-248]. 

90l  Feo.  V.  Davy,  106  App.  Dlv. 
698.   602.  94  NTS  1037. 

91.  Peo.  -  V.  FitSKerald,  73  App. 
Div.   339.  346,  76  NTS  866. 

93.     A  maxim  meaning  "All  things 

[IS  C  3.-*tl 


are  to  be  presumed  In  disfavour  of 
the  spoliator."  Craig  v.  Anglesea, 
17  How.  St.  Tr.  1139,  1480  (perTBaron 
Mounteney). 

"The  presuipptton  contra  spolla- 
torem  also  arises  when  a  party  to  a 
suit  or  controversy  willfully  destroys 
or  suppresses,  by  wrongful  or  dis- 
honest means,  a  deed,  will,  or  other 
instrument  which  belonni  to,  or 
would  be  admissible,  if  called  for  by, 
the  opposite  party,  and  will  Justify 
a  court  or  Jury -in  drawing  the  most 
unfavorable  Inference,  consisterit 
with  reason  and  probability,  as  to 
the  nature  and  effect  of  the  evidence 
which  they -have  thus  been  precluded 
from  using  and  examining  as  a 
msans  for  the  discovery  of  truth." 
Fox  V.  Hale,  etc.,  .Silver  Mln.  Co., 
108  Cal.  369,  416,  41  P  308  [quot  1 
Smith  Lead.  Cas.  p  6891. 

[a]  AppU«d  or  •splalasd  Ini  Fox 
V.  Hale,  etc.  Silver  Min.  Co.,  108 
Cal.  369,  416,  41  P  808:  Cartior  v. 
Troy  Lumber  Co.,  138  111.  633.  539, 
28  NB  932.  14  LRA  470  [cit  Qreen- 
leaf  Sv.  i  37;  Lawaon  Presumpt.  Ev. 
120];  Cothr^n  v.  Kills.  126  111.  496, 
607,  16  NE  646;  Slmes  v.  Rockwell, 
156  Mass.  872,  374,  31  NE  484;  Jo- 
annes V,  Bennett,  6  Allen  (Mass.) 
169,    172,    81    AmD    788;    Armour    v. 


Galley,  SO  App.  Div.  121,  126,  61 
NTS  846;  Hay  v.  Peterson,  6  Wyo. 
419,  484,  45  P  1073.  34  LRA  581  [cit 
Best  Bv,  I  4121;  Simpson  v.  Clarke, 
2  C.  H.  &  R.  342,  347,  160  Reprint 
148;  Craig  v.  Anglesea,  17  How.  St. 
Tn  1189,  1430;  Cowper  v.  Cowper, 
2   P.  Wms.   720,   748,   84   Reprint  980. 

98.     Trayner  Leg.  Max. 

[a]  Actlcm  oontza  apoUnm. — 
•Thlr  -  ■    ■ 


lings     spuilzied 
moveable    goods   stolen   from   a   per 


[are] 


son,  or  otherwise  illegally  removed 
from  his  possession  against  his  will, 
[and]  can  be  recovered  by  him  wher- 
ever he  may  find  them,  even  if  that 
should  be  in  the  hands  of  a  bona  flde 
purchaser.  The  owner  has  not  only 
a  personal  action  for  damages 
against  the  person  who  deprived  him 
of  the  possession,  but  a  real  action 
for  recovery  of  the  thing  itself.  This 
latter  is  the  action  contra  spollum." 
Trayner  Leg.  Max. 

94.     Brown   L.   V>. 

9B.  Brown  L.  D.  See  also  Con- 
tratoB  {;  9-16;  Contracts  {|  1-18. 

8BU.  Escriche  Dicclonario.  See 
also  Contratos  ante  p  802. 

9&     BurrlU   L.   D.    [cit  Dig.   37,  4]. 

87.     Burrin   L.   D. 

98.    BurrlU  L.  D. 
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OONTRATOS 

(Latin,  oontraotua;  Frenoh,  contrat) 
Bt  Chxrlks  Suunbb  Lobinoibb,  Ph.  D.,   LL.  M.  * 


L  NATURE,  REQUISITES,  AND  FORMATION  [$$  1-7]  p  802 

A.  In  Gmeral  [}  1]  p  802 

B.  Consent  [JJ  2-4]  p  803 

1.  Generaily  [i  2]  p  803 

2.  Acceptance  [$  3]  p  803 

3.  Error,  VioUnce,  Intimidation,  or  Dolo  [$  4]  p  803 

C.  Parties  [5  5]  p  804 

D.  Object  [$  6}  p  804 

E.  Causa  [$  7]  p  805 
n.  FORM  [$  8]  p  807 

m.  CLASSES  [$$9-15]  p  808 

A.  In  the  Roman  Law  [$  9}  p  808 

B.  In  the  Modem  Civil  Law  [U  10-15]  p  809 

1.  Old  F.orms  Retained  [J  10]  p  809 

2.  AddUional  Classes  W  11-15]  p  809 

a.  As  to  Parties  [J  11]  p  809 

b.  As  to  Substance  [i  12]  p  809 

c.  Asto  Motive  [}  13]  p  810 

d.  As  to  Effect  [$  14]  p  810 

e.  Miscellaneous  [$  15]  p  810 
W.  OPERATION  W  16-17]  p  810 

A.  In  General  [i  16]  p  810 

B.  Assignment  (CesiOn)  [}  17]  p  810 
~  INTi^raUBTATION  [«  18]  p  811 


VL  DISCHARGE  OR  EXTINCTION 

A.  In  General  [J  19]  p  812 

B.  Novation  [}  20]  p  812 

C.  Condonation  [j  21]  p  813 

D.  Performance  [}  22]  p  813 

E.  Rescission  [$  23]  p  814 

F.  Annulment  [}  24]  p  815 

G.  Impossibility  [{  25]  p  817 


19-26]  p  812 


L   NATURE,  REQUISITES,  AND  FORMATION 

[$  1]  A.  In  OeneraL  Ib  the  Spanish  and  other 
civil  law,  a  contract  is  one  of  the  several  sources  of 
obligation.^    The  nature  and  requisites  of  contracts 


in  the  civil  law  correepond  in  general  to  those  of  the 
conrmon  law,*  for  the  latter  deiiye  from  the  former,' 
and  are  similarly  defined.* 


1.    Spali\. — Civ.  Code  art  1089. 

Louisiana. — Rev.  Civ.  Code  art  1760 
(where  contracts  are  also  termed 
■'conventional  obligations"). 

Philippine. — Civ.  Code  art  1089. 

Porto   Rico. — Civ.   Code  i   1056. 

Quebec. — Civ.    Code    art    983. 

a.     See  Contracts  J  46  et  seq. 

8.  "As  regards  many  If  not  most 
of  Its  principles  the  English  law  of 
Contract  Is  founded  on  or  Identical 
with  the  Roman."  Pollock  Contr. 
(2d  ed)  p  151. 

4.  Spain. — -'"A  contract  is  an  agree- 
ment by  which  one  or  more  persons 
undertakes  with  another  or  others  to 
give,  do  or  refrain  from  doing."  Es- 
crlche     Dlccionarlo.       Compare     Civ. 


Code  art  1264  (which  is  the  same  as 
Porto  Rico  Civ.  Code  t  1221  and  Is 
identical  with  Philippine  Civ.  Code 
art  1264). 

Louisiana. — Rev.  Code  art  1761. 

Philippine. — "A  contract  exists 
from  the  moment  one  or  more  per- 
sons consent  to  bind  himself  or  them- 
selves, with  regard  to  another  or 
others,  to  give  something  or  to  ren- 
der some  service."  Civ.  Code  art 
1254.  To  same  effect  Walker  v.  Mc- 
Micklng,  14  Philippine  668;  Jimeno 
V.  Gacilago,  14  Philippine  16;  Peres 
V.  Pomar,  2  Phllicplne  682. 

Porto  Rico— Civ.  Code  I  1221; 
Vftzgnez  v.  Medina,  17  Porto. Rico  96; 
Valdfs  V.  Valle,  1  Porto  Rico  76. 


"The  civil  law  does  not  differ  ma- 
terially from  the  common  law  in  the 
definition  of  a  contract.  Pothler  de- 
fines a  contract  to  be  an  agreement 
by  which  two  parties  reciprocally 
.promise  and  engage,  or  one  of  them, 
promises  and  engages  to  the  othpr. 
to  give  some  particular  thing,  or  to 
do  or  abstain  from  doing  some  par- 
ticular act.  (Pothier  Comts.  Pt  I  c  1 
I  1.)  Perhaps  the  nearest  approacli 
to  a  direct  deflnltlon  of  a  contract 
contained  in  our  statutes  is  to  IX 
found  in  section  1221  of  the  Civil 
Code."  Quevedo  v.  Pino,  16  Porto 
Rico  669,  672.  Compare  Clntr6n  v. 
Pernftndea,  22  Porto  Rico  460. 

[a]     Oontraots   made   1b  a  f«r*l(B 


'Judge  of  the  United  States  Court  for  China;  Professorial  Lecturer  in  Law,  University  of  the  Phllippine.i. 
Sometime  Judge  of  the  Court  of  First  Instance,  Philippines;  Member  Nebraska  Supreme  Court  Commission: 
Professor  of  Law  in  the  University  of  Nebraska.  Author  of  "The  People's  Law"  (the  Hacmlllan  Co.  ISOS), 
Thllipplne  Practice"  (1907),  "The  Evolution  of  the  Civil  Law"  (19151,  "Territories"  38  Cyc  191,  and  other 
articles  in  legal  encyclopedias. 

For  latra  eases,  dsTalopments  and  duuiffM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Oatbs  are  not  admitted  in  eontraets,  or,  if  ad- 
mitted, are  disregarded.' 

[i  2]  B.  Consent— 1.  Generally.  The  first 
requisite  of  a  valid  contract  is  the  consent  of  the 
contracting  parties,*  and  this  is  shown  by  the  con- 
currence of  offer,  acceptance,  and  cause/ 

[$  3]  2.  Acceptance  by  letter  binds  the  proposer 
in  ordinary  contracts  only  from  the  time  when  it 
comes  to  his  knowledge.*  But  commercial  contracts, 
efltected  by  coirespondence,  are  completed  from  the 
time  of  the  answer  accepting  the  proposal  or  the  con- 
ditions with  which  it  may  have  been  modified.*  Such 
contracts  may  be  effected  by  telegraph  only  when  so 


stipulated  in  writing  and  when  the  telegrams  meet 
the  requirements  of  such  stipulation.'"  Acceptance 
may  also  be  implied,"  but  must  conform  to  the  terms 
of  tlfe  bffer,"  The  latter  may  be  revoked  at  any 
time  before  acceptance.^'  Contracts  negotiated 
through  the  intervention  of  an  agent  or  brok^  be- 
come effective  on  the  assent  of  the  parties." 

[f  4]  S.  Error,  Violence,  Intimidation,  or  Dolo. 
Consent,  although  apparently  given,  is  unreal,  and 
therefore  ineffectual,  if  induced  by  error  (mis- 
take),** by  violence,  that  is,  irresistible  force,*'  by 
intimidation,  which  is  about  the  equivalent  of  com- 


conBtnr  must  likewise  irassesa  the 
requlBitea  prescribed  by  Its  law. 
Spanish  Civ.  Code  art  11;  Spanish 
Com.  Code  art  B2;  Philippine  Civ. 
Code  art  11;  Philippine  Com.  Code 
art  S2:  Qermann  v.  Donaldson,  1 
Philippine  63;  Porto  Rico  Civ.  Code 
i    11;  Porto  Rico  Com.  Code  art  B2. 

[b]  OomioMNdal  eoBteaota  must 
meet  the  requisites  of  the  general,  as 
ivell  as  of  the  commercial,  law. 
Spanish  Com.  Code  arts  50,  62;  Sen- 
tence Supr.  Trlb.  March  12,  1875,  Jur. 
Civ.;  Sentence  Supr.  Trlb.  July  12, 
1876.  Jur.  Civ.;  Sentence  Supr.  Trlb. 
Nov.  12,  1892,  Jur.  Civ.;  Philippine 
Com.  Code  arts  60,  62;  Porto  Rico 
Com.  Code  arts  (0,  62;  Porto  Rico 
Civ.   Code  (  1293. 

{c1  Ooatraota  mad*  te  ooatam- 
ptetloa  of  maxrlar*  are  void  if  the 
marriage  If  not  effected.  Spanish 
Civ.  Code  art  1326;  Philippine  Civ. 
Code  art  1326. 

[d]  A  Indlolal  Ml*  has  been  held 
to  be  a  contract.  Compafila  Oen.  de 
Tabacos  v.  Ganson,  13  Philippine  472. 
Compare  Oliver  v.  Oliver,  23  Porto 
Rico  188. 

S.     Spaln.^<:iv.  Code  art  1260. 

Philippine. — Civ.  Code  art  1260. 

Porto  Rico. — Civ.  Code  |  1227. 

e.  Spain. — Civ.  Code  art  1261  (1). 
Compare  Civ.  Code  art  1258;  Sen- 
tence Supr.  Trlb.  March  3,  1894,  Jur. 
Civ.;  Sentence  Supr.  Trlb.  July  12, 
1904.    Jur.   Civ. 

Loaisiana. — Rev.  Civ.  Code  arts 
1779,    1780,  1797. 

Philippine. — Civ.  Code  art  1261. 
Compare  Civ.  Code  art  1268.  See 
also  Ruperto  v.  Kosca,  26  Philippine 
227:  Mlna  v.  Pascual,  26  Philippine 
640;  VlUagrracla  v.  Ulibare,  24  Philip- 
pine 371;  Ibaflez  v.  Hontrkong,  etc., 
Bank,  22  PhUlpplne  672;  Oallemit  v. 
TabiUran,  20  Philippine  241;  Oarcia 
v.  Montague,  12  Philippine  480; 
Alano  V.  Babasa.  10  Philippine  611; 
Peterson  v.  Azada,  8  Philippine  432; 
Behn,  etc.,  Co.  v.  Mitchell,  7  Philip- 
pine 420-  U.  S.  V.  Mllla,  4  Philippine 
391:  MoCullough  V.  Aenlle,  8  Philii>- 
Dine  286;  Co-Tlangco  v.  To-Jamco,  S 
Flillipplne  210;  Peres  v.  Pomar,  2 
Philippine  682:  Thunga  Chul  v.  Que 
Bentec  2  Philippine  561;  Palma  v. 
Caflisares,  1  Philippine  602. 

Porto  Rico. — Civ.  Code  |  1228. 
Compare  Civ.  Code  {  1225.  See  also 
Turner  v.  Registrar  of  San  Juan,  22 
Porto  Rico  635;  Ledesma  v.  Agralt, 
19  Porto  Rico  641;  Qraham  v.  Crosas, 
19  Porto  Rico  184;  Ferrer  v.  Tor- 
niell,  19  Porto  Rico  117;  Rio  v.  Vfta- 
quez,  17  Porto  Rico  644;  Vftsquez  v. 
Medina.  17  Porto  Rico  96;  Est^vez 
V.  New  York  L.  Ins.  Co.,  16  Porto 
Rico  243;  CCrdova  v.  Banco  Espafiol 
de   Puerto  Rico,  8  Porto  Rico  514. 

Quebec. — Civ.  Code  art  984. 

See  Contracts  |  46  et  seq. 

[at  ManlaK*  contiaota  are  gov- 
erned by  this  principle.  Garcia  v. 
Montague,  12  Philippine  480. 

[b]  OomprooilMB. — "On  account  of 
its  consensual  character  a  comprom- 
ise, to  be  valid  and  effective,  requires 
in  its  performance,  meeting  of  the 
minds  In  a  certain,  spontaneous,  and 
free  way  with  regard  to  a  deflnite 
object  or  objects;  and  In  case  it  be 
sho'wn  and  proved  that  there  was 
error,  deceit,  violence,  or  intimida- 
tion the  compromise  would  be  null, 
because  the  consent  given  therein  Is 


null  and  void  through  lack  of  the  In- 
dispensable requisites  for  its  valid- 
ity and  effectiveness."  Hemandex  v. 
Barcelon,    23   Philippine  699,   608. 

7.  Spain. — Civ.  Code  art  1262: 
Resolution  Supr.  Trlb.  March  29,  1901, 
Jur.  Civ. 

Louisiana. — Civ.  Code  art  1798  et 
seq;  Feltel  v.  Dreyfous,  117  La.  756, 
42   k  289. 

Philippine. — Civ.  Code  art  1262; 
Gamboa  v.  Ronsales,  17  Philippine 
381;  Peres  v.  Pomar,  2  Philippine 
682. 

Porto  Rico. — Civ.  Code  I   1229. 

[a]  ZItauitia.ttOBa. — (l)  In  Bveland 
V.  Bastern  Mln.  ^Co.,  14  Philippine 
509,  516,  tried  before  Loblngier,  J., 
plaintiff  produced  a  letter  written  by 
him  to  defendant  and  a  resolution 
adopted  by  It  in  reference  to  the 
same  which,  the  court  said,  "consti- 
tuted an  absolute  offer  and  an  abso- 
lute acceptance  and  therefore  to- 
f ether  constitute  a  contract."  (2) 
n  Madrigal  v.  Stevenson,  15  Phllip- 
-)lne  38,  43,  tried  before  the  same 
udge,  where  both  parties  claimed  to 
>e  buyers,  it  was  observed:  "As  the 
trial  court  well  says,  'the  minds  of 
the  parties  never  met  upon  a  con- 
tract of  sale  by  defendant  to  plain- 
tiff,' or,  in  other  words,\there  was  no 
mutual  consent  by  the  parties  to  the 
alleged  contract,  and,  therefore,  there 
was  no  contract,  and  the  trial  court 
properly  declined  to  allow  damages 
for  an  alleged  breach.  (Art  1261, 
Civil  Cod«;  see  also  cases  cited  on 
this  subject,  9  Cyc,  246)."  (8)  In 
Quevedo  v.  Pino,  15  Porto  Rico  669, 
67S,  the  court  asked  and  answered 
the  question:  "Under  the  law  as  we 
And  it,  was  a  contract  made  between 
the  parties,  plaintiff  and  defendant, 
in  this  suit?  The  letter  written  by 
Bonilla  to  Quevedo,  on  the  6th  of 
August,  was  not  a  proposition  re- 
quiring his  acceptance.  But,  on  the 
contrary.  It  recognized  an  offer,  oral 
or  written,  which  had  been  made  by 
Quevedo,  and  restates  the  same  and 
accepts  it  in  plain  terms.  This,  If 
the  negotiation  had  been  in  progress 
between  Quevedo  and  BonlUa  as  prin- 
cipals would  unquestionably  have 
consummated  a  contract.  And  the 
consummation  of  the  contract  is 
further  shown  in  the  order  for  the 
delivery  of  the  cattle  addressed  to 
Corchado,  of  even  date  with  the  let- 
ter to  Quevedo,  That  order  says:  'I 
have  Just  closed  the  contract  of  sale 
of  the  estate.'  Had  Bonilla  been  the 
owner  of  the  propertv  the  sale 
would  have  been  complete  and  he 
would  have  been  bound  to  comply 
with  its  terms.  (Sees.  1221,  1222  and 
1229,  Civil  Code  of  Porto  Rico)." 

8.  Spain. — Civ.  Code  art  1262 
(providing  also  that  In  such  case  the 
place  where  the  offer  was  made  is 
presumed  to  be  the  place  of  execu- 
tion). Compare  Resolution  Supr. 
Trlb.  March  29,  1901. 

Philippine. — Civ.  Code  art  1262. 

Porto  Rico. — Civ.  Code  I  1229. 

[a]  Common-law  ml*  oompared. — 
The  rule  stated  in  the  text  differs 
from  that  of  the  common  law  by 
which  acceptance  is  effected  when 
the  letter  expressing  It  is  posted,  al- 
though it  never  reaches  the  proposer. 
See  Household  F.,  etc..  Ins.  Co.  v. 
Grant,  4  Ex.  D.  216.  6  ERC  116.  See 
also  Anaon  Contr.  (Huffcut  ed)  p  21 


et  seq;  and  Contracts  i  62. 

9.  Spain. — Com.  Code  art  64. 
Philippine. — Com.  Code  art  64. 
Porto  Kico. — Com.  Code  art  64. 

10.  Spain. — Civ.  Code  art  61. 
Philippine. — Com.   Code  art  61. 
Porto  Rico. — Com.  Code  art  61. 

11.  Spain. — Bscricbe  Dlccionarlo. 
Louisiana. — ^Rev.     Civ.     Code     art 

1811;    Kent   v.    Davis   Bros.    Lumber 
Co.,   122  La.   1046.  48  S  451. 

Philippine. — Sellner  v.  Gonzalez,  27 
Philippine  640. 

Quebec. — Civ.  Code  art  988. 

19.  I^ulslana. — Rev.  Civ.  Code  arts 
1806,  1806;  Martin  Davie  &  Co..  Ltd. 
V.  Carville,  110  La.  862,  34  S  807. 

13.  Blanks  v.  Sutcliffe,  122  La. 
448,  464,  47  S  765  (construing  Rev. 
•Civ.  Code  art  1809). 

Mk    Spain. — Civ.  Code  art  66. 

Philippine. — Com.   Code  art  66. 

Porto  Rico, — Com.  Code  art  66. 
,ol5"     Spain. — Civ.    Code    arts    1266, 
1266. 

Louislans — Rev.  Civ.  Code  art  1819 
et  seq;  Schmlts  v,  Peterson,  113  La. 
134,   36  S  915. 

Philippine. — Civ.  Code  aits  1266, 
1266. 

Porto    Rloo.— Civ.    Code    ||    1232, 

Quebec. — Civ.  Code  arts  988,  991  et 
seq. 

See  Contracts  {  246  et  seq. 

"The  approval  of  an  account  does 
not  prevent  its  subsequent  revision, 
or  at  least  its  correction,  if  it  Is 
proved  in  a  satisfactory  manner  that 
there  was  deceit  and  fraud  or  error 
and  omission  In  It.  (Arts.  1266,  1266, 
Civil  Code.)"  Aldecoa  v.  Warner,  16 
Philippine  423,  436. 

[a]  But  the  mistake  moat  relate 
to  the  subject  matter  or  to  a  condi- 
tion or  a  party  affording  the  induc- 
ing cause  of  entering  into  the  con- 
tract. A  n)ere  mistake  in  calculation 
entitles  a  party  to  no  more  than  Its 
correction.  Spanish  Civ.  Code  art 
1266;  Philippine  Civ.  Code  art  1266; 
Porto  Rico  Civ.  Code  J  1233;  Bus6  v. 
Bus6,   18  Porto  Rico  864. 

[b]  la  Louisiana  Civ.  Code  arts 
1819-1846  contains  an  elaborate  dis- 
cussion of  error,  treating  it  under 
the  heads  of  error  of  fact  and  errors 
of  law.  (1)  As  an  instance  of  the 
former  see  Calhoun  v.  Teal,  106  La. 
47,  30  S  288.  (2)  In  Schwenk  v. 
.Schwenk,  52  La.  Ann.  289,  26  S  859, 
there  was  held  to  be  no  error  of  fact. 

[c]  Brror  of  fact  and  error  of  law. 
— "The  Roman  jurists  distinguished 
between  two  classes  of  error — error 
of  fact  and  error  of  law.  Under  the 
Roman  law  error  of  fact  rendered  an 
obligation  void.  Error  of  law  had  no 
constant  and  uniform  effect;  some- 
times it  benefited  and  sometimes  it 
Injured  the  party  against  whom  it 
was  made.  The  modern  codes  all 
agree  in  providing  that  an  error  of 
law  shall  benefit  no  one.  An  obliga- 
tion contracted  on  an  error  of  law  la 
a  valid  and  effective  contract,  be- 
cause all  persona  are  bound  to  know 
the  law."     4   Falcftn  Civ.   L.    87. 

18.  Spain. — Civ.  Code  arts  1266, 
1267.    1268. 

Louisiana. — Rev.  Civ.  Code  arts 
1819,    1860-1869,   1881. 

Philippine. — Civ.  Code  arts  1265, 
1267,   1268. 

Porto  Rico.— Oiv.  Code  H  1232. 
1284.   12SS. 
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mon-l&w  duress,*^  or  by  dolo  (fraud),  which  occnrs 
"when,  by  words  or  insidioas  maehmationa  on  the 
part  of  one  of  the  contracting  parties,  the  other  is 
induced  to  execute  a  contract  whii^  without  them  he 
wouM  not  have  made. ' ' " 

[^]  0-  Pvties.  Bat  consent  may  he  given  only 
by  capable  parties,"  and  such  are  neither  unemanci- 
pated  minors,^  insane,**  illiterate  deaf  mutes,**  noi' 


married  women.**  A  contract  executed  in  the  name 
of  another  without  due  authority  is  void  unless  rati- 
fied by  him  before  disaffirmance  by  the  other  party." 
But  such  ratification  relates  back  to  the  original  exe- 
cution.** And  a  stipulation  pour  autrui  may  be  en- 
forced by  the  beneficiary.*"    ' 

[i  6]    !>•    Object.    The  object  or  subjeet  matter 
of  the  contract  must  be  definite,*^  lawful,**  and 


Quebec. — Civ.  Code  arts  991,  994  et 
seg. 

IT.  Spain. — Civ.  Code  arts  126S, 
1267,   1268. 

Xrf>ulstana. — Rev.  Civ.  Code  art 
18S0  et  seq. 

Philippine. — Civ.  Code  arts  12t5, 
1267    1268 

Porto  Rico.— Civ.  Code  If  1232, 
1234,  1236. 

Quebec. — Civ.  Code  art  994  et  seq. 

See  Contracts  I  810  et  seq. 

[a]  Bvan  a  straacafa  vtounoa  or 
Intimidation  vitiates  the  transaction. 
Spanish  Civ.  Code  art  1268;  Philip- 
pine Civ.  Code  arts  1267,  1268;  Porto 
Rico  Civ.  Code  i  1286. ^ 

(b1  Bat  mere  xdvereatlal  fear  of 
a  Mlattva  In  the  ascending  line  will 
not  Invalidate  a  contract.  Louisiana 
Rev.  Civ.  Coda  art  1864;  Quebec  Civ. 
Code  art  997. 

[c]  Che  naanthoilnd  threat  o<  a 
pcoToat  Jndre  to  recommit  to  Jail  a 
party  to  a  civil  proceeding:  before 
Aim,  unless  the  tatter's  wife  should 
Elcrn  his  undertaking  to  produce  cer- 
tain securities,  constitutes  intimida- 
tion rendering  such  signature  void- 
able. Jalbuena  v.  Ledesma,  8  Philip- 
pine 601.  , 

[d]  Hitlmlflatloa  held  aoBSSlstsBt. 
— Martinez  v.  Hongkong,  etc.,  Bank- 
ing Corp.,  16  Philippine  262:  Doro- 
Olla  V.  Liopes,  S  Philippine  860. 

18.  Spain. — Civ.  Code  arts  1266, 
1269.   1270. 

Louisiana. — Rev.  Civ.  Code  arts 
1847-1849. 

Philippine.— Civ.  Code  arts  1265, 
1269,  1270;  Antonio  v.  Aloe.  26  Phil- 
ippine 147;  Cadwallader  v.  Smith.  7 
Philippine  461 :  Strong  v.  Outierrex 
Replde,  6  'Philippine  680  [rev  on 
other  grounds  213  U.  S.  419,  29  SCt 
621,  63  L.  ed.  863];  Levy  v.  Johnson, 
4  Philippine  648;  U.  S.  v.  MiUa.  4 
Philippine  891. 

Porto  Rico. — Civ.  Code  If  1232. 
1236,  1237;  Arandes  v.  B&ez,  20  Porto 
Rico  364;  Hermlda  v.  Marques,  19 
Porto  Rico  444;  Dies  v.  Bascos,  5 
Porto  Rico  93. 

tuebec.^-Clv.  Code  art  998. 
ee  Contracts  {  279  et  seq. 

[a]  XaterlaUfcr^-d}  In  order  to 
afford  ground  for  annulment  the 
fraud  must  be  material;  merely  in- 
cidental fraud  entitles  the  other 
party  to  damages  only,  and  in  every 
case  he  must  be  free  from  fraud. 
Spanish  Civ.  Code  art  1270.  (2)  The 
mere  presentation  by  one  of  the  par- 
ties of  a  cedula  incorrectly  stating 
his  age  is  not  fraud  as  here  defined. 
Sentence  Supr.  Trlb.  June  24,  1898, 
Jur.  Civ. 

[b]  Tmnd  aot  shown^— Port  Banga 
Lumber  Co.  v.  Export,  etc.  Lumber 
Co.,  26  Philippine  602;  Manchefto  v. 
Le  Brun,  14  Porto  Rico  461. 

IB.  Escrlche  Dlccionarlo;  and  infra 
this   section.     See  Contracts   i   44. 

90.  Spain.— Civ.  Code  arts  1263 
(1),  1318,  1319;  Resolution  Supr. 
Trlb.  Nov.  16,  1897,  Jur.  Civ. 

Loulsiajia. — Civ.  Code  art  1782. 

Philippine. — Civ.    Code    arts    1263 


(1),  1318.  1319. 
Po 


Porto  Rico.— Civ.  Code  li  1280  (1), 
1285,   1286. 

Quebec. — Civ.  Code  art  986. 

[a]  ISanlag*  contracts  (1)  may 
be  executed  by  minors  who  are  le- 
gally entitled  to  marry;  but  those 
whose  consent  Is  necessary  to  the 
marriage  must  join  In  such  execution 
or  In  a  modification  of  the  contract. 
Spanish  Civ.  Code  arts  1318,  1319; 
Louisiana  Rev.  Civ.  Code  art  1785: 
Philippine  Civ.  Code  arts  1318,  1319; 


Porto  Rico  Civ.  Code'li  1286.  1286. 
(2)  Where -one  of  the  parties  to  a 
marriage  contract  la  under  sentence 
of,  or  defends  suit  for,  civil  inter- 
diction or  incapacity,  the  attendance 
and  consent  of  his  duly  appointed 
guardian  is  indispensable.  Spanish 
Civ.  .Code  art  1323;  Philippine  Civ. 
Code  art  1328;  Porto  Rico  Civ.  Code 
I  1290. 

SI.  Spain. — Civ.  Code  arts  1263 
(2),   1328. 

Louisiana. — ^Rev.  Civ.  Code  art 
1782. 

Philippine. — Civ.  Code  arts  1263 
(2),  1323. 

Porto  Rico. — Civ.  Code  ||  1230  (2), 
1290. 

Quebec. — Civ.  Code  art  986. 

28.     Spain. — Civ.  Code  art  1268  (2). 

Philippine. — Civ.  Code  art  1263  (2). 

Porto  Rico. — Civ.  Code  i   1230  .(2). 

83.     Spain. — Civ.  Code  art  1263  (3). 

Louisiana. — Rev.  Civ.  Code  art 
1786. 


Philippine. — Civ.  Code  art  1263  (8). 
Porto  ^co. — Civ.  Code  i  1230  (8). 
Quebec. — Civ.  Code  art  986. 


[a]  ▲■  maadatujr^— "A  married 
woman  may  act  as  mandatary,  and 
her  acts  will  bind  the  mandator  and 
the  person  with  whom  she  contracts, 
although  she  be  not  authorized  by 
her  husband;  but  the  mandator  has 
no  action  against  her  on  the  con- 
tract."    L*.  Rev.  Civ.  Code  art  1787. 

lb]  aervitada.  A  husband  can- 
not, without  his  wife's  authorisation, 
place  a  servitude  on  her  property. 
Resolution  Supr.  Trlb.  Febr.  18,  1893, 
Jur.  Civ. 

94.     Spain. — Civ.  Code  art  1269. 

Philippine.— Civ.  Code  art  1269. 

Porto  Rico. — Civ.  Code  I  1226; 
Franceschl  v.  Registrar  of  Property, 
13  Porto  Rico  2^1;  Banco  Espafiol 
de  Puerto  Rico  v.  Bolivar,  7  Porto 
Rico  68.  See  also  Colon  v.  Registrar 
of  I»roperty,  18  Porto  Rico  123;  Igar- 
avldes  V.  Registrar  of  Property,  16 
Porto  Rico  655;  Maestre  v.  Registrar 
of  Property,   14  Porto  Rico  661. 

Quebec. — Civ.   Code  art  1028. 

"The  nullity  of  these  contracts  is 
of  a  permanent  nature  and  it  will 
exist  as  long  as  they  are  not  duly 
ratified.  The  mere  lapse  of  time 
can  not  give  efficacy  to  such  con- 
tracts. The  .defect  Is  such  that  it 
can  not  be  cured  except  by  the  sub- 
sequent ratification  of  the  person  in 
whose  name  the  contract  was  exe- 
cuted." Tipton  V.  Cafio.  6  Philippine 
64,  69.  Sec  also  Salunga  v.  £vange- 
lista.  20  Philippine  273,  294  (where 
Arellano,  C.  J.,  said:  "H*  who  can 
validate  and  ratify  a  contract  that  is 
null  and  void  for  want  of  authoriifa- 
tion  or  representation.  Is  'the  person 
In  whose  name  It  was  executed,'  that 
is,  the  minors  themselves  who  appear 
as  the  parties  executing  the  same, 
represented  by  their  mother"). 

[a1  IB  Forto  Bloo. — "Section  1226 
of  the  Revised  Civil  Code  only  de- 
clares void  contracts  which  are  exe- 
cuted in  the  name  61  another,  by  one 
who  has  neither  his  authorisation 
nor  legal  representation,  but  not 
those  entered  into  by  agents  holding 
powers  of  attorney  or  having  verbal 
authority,  which  were  valid  even  un- 
der the  old  laws,  as  provided  with 
respect  to  sales  by  law  48,  title  6  of 
Partida  B."  Puroell  v.  Registrar  of 
Property,  14  Porto  Rico  728,  730. 

85.  Sentence  Supr.  Trlb.  Hay  7, 
1897,  Jur.  Civ. 

ae.     Spain. — Civ.  Code' art  1267. 

Louisiana. — Rev.  Civ.  Code  art 
1890;  Hornor  v.  McDonald,  62  La. 
Ann.  396.  27  S  91. 


Philippine. — Civ.  Code  art  1257. 

Porto  Rico. — Civ.  Code  art  1224. 

[a]  Bat  th*  attpnlatlOB  mnat  be 
kapt  altva  by  compliance  with  its 
terms.  Lesseps  v.  Fidelity  Mut.  L. 
Ins.  Co.,  120  La.  610,  46  S  622  (where 
the  contract  which  was  an  insaranoe 
policy  was  allowed  to  lapse  .for  non- 


loa  of  a  araald- 


pa^ment  of  premiums). 

[b]     The  aasnaiptloa  t_ 

pal  tax  in  a  contract  of  sale  is  not 
a  stipulation  pour  autrui  for  the 
city's  benefit.  Homestead  Assoc,  v. 
Garland,   107  La.  476,  31  8   892. 

97.  Spain. — Civ.  Code  art  1261  (2). 
1273. 

Louisiana.— Rev.  Civ.  Code  an 
1886 

Philippine. — Civ.  Code  arts  1261 
(2)    1278 

Porto  Rico. — CHv.  Code  If  1328  (2). 
1240. 

[a]  But  th*  fallw*  to  flz  the 
•aonnt  Is  not  fatal  provided  it  may 
be  determined  without  a  new  agree- 
ment. Spanish  Civ.  Code  art  1373: 
La.  Civ.  Code  art  1886;  Pbilipplne 
Civ.  Code  art  1273:  Porto  Rico  Civ. 
Code  I  1240. 

88.  Spain. — Civ.  Code  ^arts  1255. 
1258,  1271  (the  Utter  prohibiting  con- 
tracts re  future  inheritances,  except 
for  a  distribution  of  the  estate  Inter 
vivos,  but  not  as  to  other  subject 
matters  In  future,  but  authorizing 
contracts  for  lawful  services).    Com- 

§are  Com.  Code  art  63;  Sentence 
upr.  Trlb.  Febr.  16,  1894,  Jur.  Civ.; 
Sentence  Supr.  Trlb.  April  12.  1894, 
Jur.  Civ.;  Sentence  Supr.  Trlb.  Febr. 
10.  1894,  Jur.  Civ. 

Louisiana.— Civ.  Code  art  1892. 

Philippine. — Civ.  Code  arts  1255. 
1258.  1271,  1316,  1317;  Com.  Code 
art  63;  Tafildo  v.  Jumauan,  17  Phil- 
ippine 335;  Warner  v.  Jauclan.  IS 
Philippine  4;  Palaclos  v.  Cavlte,  12 
Philippine  140;  Insular  Govt.  v.  Ame- 
chazurra,  10  Philippine  637;  Roxas 
V.  Mijares,  9  Philippine  262;  Peterson 
V.  Azada.  8  Phlltpplna  432;  Chiang  t. 
Royal  Exch.  Assur.  Corp.,  8  Philip- 
pine 399;  Ouillermo  v.  Hatlenzo,  8 
Philippine  868:  De  los  Reyes  v.  De 
los  Reyes.  8  Philippine  103:  Insular 
Govt.  V.  Punsalan,  7  Philippine  Ht; 
Icaza  V.  Ortega,  6  Philippine  166: 
Borromeo  v.  Franco,  6  Philippine  49; 
Perez  v.  Pomar,  2  Philippine  482; 
Pastor  V.  Gaspar.  2  Philippine  692. 

Porto  Rico.— Civ.  Coda  t|  1222. 
1225,  1238,  1283,  1284;  Com.  Code  art 
53:  Henna  v.  Saurf,  22  I>orto  Rico 
776;  Franceschl  v.  Registrar  of  Prop- 
erty, 13  Porto  Rico  221:  Bothwell  v. 
San  Juan  Light,  etc.,  Co.,  13  Porto 
Rico  164;  Del  Toro  v.  Peo.,  7  Porto 
Rico    502. 

See  Contracts  I  339  et  seq. 

"[Spanish  Civ.  Code  art]  1266  pro- 
vides that  in  all  cases  of  contract  the 
contracting  parties  may  make  such 
agreements  and  conditions  as  thej 
may  deem  advisable,  provided  that 
they  are  not  contrary  to  law,  morals, 
or  public  policy.  And  such  agree- 
ments, when  they  are  a  condition  of 
the  principal  contract,  have  the  same 
legal  effect,  whether  complied  wither 
not,  as  when  the  essential  obligations 
of  the  vendor  and  vendee  referred 
to  In  the  article  under  consideration 
are  broken  or  fulfilled.  On  the  other 
hand,  when  the  volition  of  the  par- 
ties with  regard  to  the  effectiveness 
of  the  contract  and,  of  course,  to  the 
essential  element  of  its  perfection  is 
incorporated  in  a  condition,  it  Is  plain 
that  so  long  as  the  condition  is  not 
complied  with  the  intention  Is  not 
realized;  and  as  the  volition  Is  the 
contract  within  the  purest  consensual 
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oapable  of  realization.* 

[$  7]  E.  Oansa.  Nature.  There  must  also  be  a 
valid  cause,***  which  is  analogous,  although  not  equiv- 
alent, to  the  common-law  consideration."  The 
former  may  include  motive,"  while  the  latter  is  dis- 


tinct therefrom.**  ii^ain  a  "natural"  or  moral  ob- 
ligation,** a  desire  to  satisfy  the  rules  of  honor  or 
sentiment,*'  or  even  ' '  the  deliberate  intention  of  con- 
ferring a  gratuitous  benefit,"  is  sufHcient."  Thus, 
whilo  in  onerous  contracts  the  mii):ual  promises  of 


sense,  it  la  clear  that  there  Is  no 
contract  because  the  element  of  con- 
sent Is  not  perfected  and  the  perfec- 
tion of  consent  la  conaubstantially 
the  perfection  of  the  contract."  23 
Scaevola  Com.  Civ.  Code  pp  821-323 
(quot  Henna  v.  Saurl,  22  Porto  Rloo 
776.    7851. 

[a]  Appllsd. — (1)  "The  reason  al- 
leged by  the  plaintiff  as  a  basis  for 
the  loan  Is  untenable,  to  wit.  that  the 
defendant  was  obliged  to  render  ser- 
vice In  his  house  as  a  servant  with- 
out reinaneration  whatever  and  to 
remain  therein  so  Ions  as  she  had 
not  paid  her  debt.  Inasmuch  as  this' 
condition  Is  contrary  to  law  and  mor- 
ality. (Art  1266.  Civil  Code.)  Do- 
mestic services  are  always  to  be 
remunerated,  and  no  agreement  may 
subsist  In  law  In  which  It  Is  stipu- 
lated that  any  domestic  servic»  shall 
be  absolutely  sratultous,  unless  It  be 
admitted  that  slavery  may  be  estab- 
lished in  this  country  througrh  a 
covenant  entered  into  between  the 
interested  parties."  De  los  Reyes  v. 
Alojado,  16  Philippine  499,  602.  (2) 
"That  the  parties  to  this  contract 
distinctly  agreed  thalt  the  defendant 
should  have  this  property  so  long-  as 
he  was  wiUlnK .  to  pay  26  pesos  a 
month  for  it,  is  undisputed.  I  And 
nothing  In  the  Code  to  show  that 
when  a  natural  person  is  the  tenant 
such  an  agreement  would  be  con- 
trary to  law,  morality,  or  public 
policy.  In  such  a  case  the  contract 
would  terminate  at  the  death  of  the 
tenant.  Such  Is  the  doctrine  of  the 
French  Cour  de  Cassation.  (Houet  v. 
Lamarare,  July  20.  1840)."  Blelsefnil 
V.  Mamfla  Lawn  Tennis  Club,  2  Philip- 
pine 309,  818,  1  Otr.  Gas.  374.  (3) 
Held  Inapplicable.  Molina  v.  De  la 
Riva.  6  Philippine  12. 

[b]  PnzoluuM  of  aims  by  labels  Is 
Illicit.  Sentence  Supr.  Trib.  Jan.  26, 
18  89,   Jur.  Clv. 

[c]  Ooatraets  la  ooatampiAtioii.  of 
Buuilsfe  must  contain  nothing  con- 
trary to  law,  morals,  or  the  authority 
of  the  respective  families  of  the  par- 
ties. Philippine  Civ.  Code  art  1816. 
Compare  Philippine  Clv.  Code  art 
1317. 

as.     Spain. — Clv.  Code  art  1272. 

Ivouisiana.' — ^Rev.  Clv.  Code  art  1891, 

Philippine. — Clv.  Code  art  1272. 

Porto  Rico. — Clv.  Code  i  1289. 

"That  Is  considered  as  morally  Im- 
possible, which  Is  forbidden  by  law, 
or  contrary  to  morals.  All  contracts 
bavingr  such  an  object  are  void."  Rev. 
Code  art  1892. 

30.     Spain. — Clv.  Code  art  1276. 

Louisiana. — Clv.  Code  art  1893. 

Philippine. — Civ.  Code  art  1276; 
Bliot  V.  Montemayor,  9  Philippine 
693.  See  also  Dls.  Op.  U.  S.  v. 
'  Gomes  RIcoy,   !  Philippine  696. 

Porto  Rico.— Clv.  Code  |  1242;  Ous- 
m&n  V.  Registrar  of  Property,  21 
Porto  Rico  468;  VAsquez  v.  Martfnes. 
17  Porto  Rico  1091;  Cordova  v.  San- 
tisteban,   7  Porto  Rico  803. 

Quebec. — Clv.  Code  arts  989,  990. 

91.  See  infra  this  and  notes  32, 
43;   and  Contracts  {  144  et  seq. 

[a]  Ooaalderatloii  dlstlagiilMu4< — 
(1)  '"We  may  ftrst  note  the  difference 
between  our  Consideration  and  its 
nearest  Continental  analogies;  a  dif- 
ference not  always  realized,  and  in- 
structive enough  to  be  worth  dwell- 
In?  upon  a  little.  We  read  in  the 
French  Code  Civil,  following  Pothler: 
'L<' obligation  sans  cause,  ou  sur  une 
fausse  cause,  ou  sur  une  cause  illlc- 
ite,  ne  peut  avoir  aucun  effet.'  L,ook- 
ing  at  this  text  alone,  nothing  w(iuld 
at  first  sight  seem  more  natural  to  an 
Ehigllsh  lawyer  than  simply  to  trans- 
late cause  by  consideration.  But  let 
him  turn  to  a  French  commentary  on 
the  Code,  and  he  finds  no  distinct  and 
comprehensive  definition  of  cause  as 
«. legal  term  of  art,  but  a  scholastic 


discussion  of  efficient,  fint^l,  and  im- 
pulsive causes.  Qolng  on  to  see  what 
Is  in  fact  included  In  the  cause  of  the 
French  law,  we  find  it  wider  than  our 
Consideration  In  one  way  and  nar- 
rower In  another.  .  .  .  The  meaning 
of  sans  cause  seems  accordingly  to 
be  confined  to  cases  of  what  we 
should  call  total  failure  (as  distin- 
guished from  mere  absence)  of  con- 
sideration. On  the  other  hand  there 
la  this  limitation,  that  the  promisee 
must  have  an  interest  in  the  subject- 
matter  of  the  promise  which  is  ap- 
parent and  capable  of  estimation 
(Pothler  ii  64,  66,  60).  This  doctrine 
seems  to  have  arisen  from  a  doubt- 
ful extension,  if  not  a  misunderstand- 
ing, of  the  technical  rules  which 
governed  the  Roman  Stipulation.  Of 
course  a  contract  between  A.  and  B. 
cannot  as  a  rule  give  a  right  of  ac- 
tion to  C,  but  the  maxim  Alterl 
stipularl  nemo  potest  is  relied  on  by 
French  jurisprudence  as  equivalent 
to  the  wider  general  proposition  that 
a  promise  by  A.  to  B.  to  do  some- 
thing for  C.'s  benefit  gives  no  right 
of  action  to  any  one.  Pothler  puts 
this  case:  The  owner  of  a  well 
opposite  my  friend's  window  prom- 
ises at  my  request  to  whitewash  It 
so  as  to  give  my  friend  more  light: 
I  cannot  sue  him  for  not  doing  it, 
though  I  had  promised  to  pay  him 
for  it  and  should  have  been  liable 
to  pay  for  the  work  if  done.  In 
English  phrase  the  rule  would  seem 
to  come  to  this: — ^there  can  be  no 
contract  where  the  nature  of  the 
agreement  is  such  that  the  promisee 
could  recover  only  nominal  damages 
for  a  breach  of  It.  But  it  seems  the 
doctrine  is  not  much  favoured,  and 
slight  circumstances  are  laid  hold  of 
to  exclude  its  application,  e.  g.  a  con- 
tingent legal  liability  of  the  promisee 
in  respect  of  the  subject-matter. 
The  Code  (Art.  1119)  expresses  no 
more  in  terms  than  the  Liatin  maxim, 
but  Is  of  course  construed  in  the 
same  way.  In  the  Civil  Code  of 
Lower  Canada,  however,  we  find  the 
English  consideration  introduced, 
professedly  as  a  synonym  of  cause 
(SB.  984,  989);  it  would  seem  there- 
fore that  the  English  jurisprudence 
on  this  point  has  been  there  Intro- 
duced by  English  lawyers,  and  has  in 
effect  supplanted  the  F'rench  by  its 
greater  convenience  and  simplicity." 
Pollock  Contr.  (4th  ed)  p  673  note  F. 
(2)  "As  viewed  by  the  civil  law  all 
the  elements  of  a  contract  were  pres- 
ent, the  consent,  the  object  and  the 
cause,  the  consent  of  the  obligors 
manifested  by  their  signatures,  and 
that  of  the  obligee  bv  his  retention 
and  production  of  the  Instrument. 
The  object  is  unmistakable,  while  the 
cause  that  Infiuenced  the  appellants 
and  constituted  their  Inducement  to 
contract  was  the  assumption  of  the 
debt  by  means  of  which  their  own 
obligation  was  extended  for  a  year, 
rather  than  the  release  of  their  cred- 
itor from  her  original  obligation. 
Nor  was  the  first  contract  extin- 
guished by  the  Instrument  which  she 
afterwards  executed,  as  the  two  were 
not  altogether  incompatible  (art. 
1204,  Civil  Code),  and  there  was  no 
effective  novation.  If  the  second  in- 
strument had  any  effect,  it  respected 
only  the  undertaking  of  Sefiora 
Arnedo,  not  modifying  that  of  the 
Seflores  Reyes.  Their  obligation  re- 
mained the  same  or  was  not  in- 
creased through  the  joint  and  several 
relation  supposed  to  have  been  as- 
sumed by  their  old  creditor.  If 
thereby  they  obtained  any  advantage 
under  the  second  agreement,  that  fur- 
nished them  no  cause  foV  complaint. 
The  rights  and  liabilities  of  the  de- 
fendant Seflora  Arhedo  are  not  before 
us  for  the  reason  that  she  did  not 
appeal    from    the    judgment.      This  I 


case  Is  one  of  the  many  Instances  in 
which  the  'consideration'  of  the 
American  law  and  the  causa  of  the 
civil  law,  although  somewhat  differ- 
ent in  theory,  work  out  equivalent 
effects  in  practical  jurisprudence." 
Per  Tracey,  J.,  in  Santos  v.  Reyes,  10 
Philippine  123,  128. 

88.  Louisiana. — Rev.  Code  art  1826. 
Compare  Rev.  Code  arts  1826,  1827. 

Prance. — ^Rogron  Codes  BVancals 
Bxpllquto   (Paris,   1836)   209. 

"By  the  cause  of  the  contract.  In 
this  section.  Is  meant  the  consider- 
ation or  motive  for  making  it."  La. 
Rev.  Code  art  1896. 

33.  Thomas  v.  Thomas,  2  Q.  B. 
861,  869.  42  ECL  946,  114  Reprint  380 
(where  Patteson,  J.,  said:  'It  would 
be  giving  to  causa  too  large  a  con- 
struction if  we  were  to  adopt  the 
view  urged  for  the  defendant:  it 
would  be  confounding  consideration 
with  motive.  Motive  is  not  the  same 
thing  with  consideration.  (Consider- 
ation means  something  which  is  of 
some  value  in  the  eye  of  the  law, 
moving  from  the  plaintiff:  It  may  be 
some  beneflt  to  the  plaintiff,  or  some 
detriment  to  the  defendant;  but  at  all 
events  it  must  be  moving  from  tbe 
plaintiff"). 

84,  Pollock  Contr.  (4th  ad)  p  678 
note  F. 

88.  SIrey  &  O,  CoAea  AnnotCs  ad 
loc;  Deraolombe  Cours  du  Code 
Napoleon  p  386. 

881  Pollock  Contr.  (4th  ed)  p  673 
note  F. 

"In  the  contract  of  bond  the  con- 
sideration, generally,  is  no  other,  as 
In  all  contracts  of  pure  beneficence, 
than  the  liberality  of  the  benefactor. 
Out  of  the  ordinary,  a  bond  may  be 
given  for  some  other  consideration, 
according  to  the  c^eement  and  the 
free  stipulation  of  the  parties  and 
may  be,  as  in  onerous  and  remunera* 
tory  contracts,  something  remuner- 
ative stipulated  as  an  equivalent,  on 
the  part  of  the  beneficiary  of  the 
bond."  Standard  Oil  Co.  v.  Codlna 
Arenas,  19  PhlUppine  8«3,  869. 

(al  Oontrast,  iMwever,  fke  ap> 
proveA  doetiliie  of  tbe  oommoa  law 
as  stated  in  Eastwood  v.  Kenyon,  11 
A.  ft  E.  438,  460.  39  ECL  246,  118 
Reprint  482,  6  ERC  23,  where  Lord 
Chief  Justice  Denman  said:  "The 
eminent  counsel  who  argued  for  the 
plaintiff  in  Lee  v.  Muggeridge,  5 
Taunt.  36,  1  ECL  32,  128  Reprint  6»l>. 
spoke  of  Lord  Mansfield  as  having 
considered  the  rule  of  nudum  pactum 
as  too  narrow,  and  maintained  that 
all  promises  deliberately  made  ought 
to  be  held  binding.  I  do  not  find  this 
language  ascribed  to  him  by  any 
reporter,  and  do  not  know  whether 
we  are  to  receive  it  as  a  traditional 
report,  or  as  a  deduction  from  what 
he  does  appear  to  have  laid  down.  If 
the  letter,  the  note  to  Wennall  v. 
Adney.  3  B.  &  P.  247,  127  Reprint 
137,  shews  the  deduction  to  be  erro- 
neous. If  the  former.  Lord  Tenter- 
den  and  this  Court  declared  that 
they  could  not  adopt  it  in  Little- 
field  V.  Shee,  2  B.  &  Ad,  811,  22 
ECL  841,  109  Reprint  1343.  Indeed 
the  doctrine  would  annihilate  the 
necessity  for  any  consideration  at  all, 
inasmuch  as  the  mere  fact  of  giving 
a  promise  creates  a  moral  obligation 
to  perform  it.  The  enforcement  of 
such  promises  by  law,  however  plaus- 
ibly reconciled  by  the  desire  to  effect 
all  conscientious  engagements,  might- 
be  attended  with  mischievous  conse- 
quences to  society;  one  of  which 
would  be  the  frequeijt  preference  of 
voluntary  undertakings  to  claims  for 
just  debts.  Suits  would  thereby  be 
multiplied,  and  voluntary  undertak- 
ings would  also  be  multiplied,  to 
the  prejudice  of  real  creditors.  The 
temptations  of  executors  would  be 
much  increased  by  the  prevalence  of 
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the  parties  constitute  the  eause,  and  in  remuneratory 
ones  the  service  or  benefit  remunerated,"  in  gratu- 
itous contracts  the  liberality  of  the  donor  may  afford 
a  valid  causa."  A  preexisting  debt  affords  a  suffi- 
cient eauae."  The  causa  must  not  be  £alse,  fraudu- 
lent, or  usurious.  The  mere  statement  of  a  causa 
falsa  vitiates  the  contract  unless  it  is  shown  to  have 
been  based  on  a  real  and  valid  one.^°  But  this  rule 
is  not  infringed  by  the  finding  of  a  trial  court  that 
there  was  no  cause,  if  this  were  based  on  the  rejec- 
tion of  part,  only,  of  the  proof,  leaving  the  balance 
unchallenged;*^  and  the  cause  need  not  be  expressed 


such  a  doctrine,  and  the  faithful 
discharge  of  their  duty  be  rendered 
more  difllcult"  See  Contracts  {  144 
et  seq. 

91.     Spain. — Civ.    Code    art    1274. 

Philippine. — Civ.  Code  art  1274. 
"There  was  no  want  of  cause  in  the 
contracts.  Blum  conveyed  to  Wha- 
ley  and  Whaley  conveyed  to  John- 
son, and  each  promised  to  gruarantee 
the  title.  This  was  sufiicienL  (Art. 
1274.)"  Levy  v.  Johnson,  4  Philip- 
pine 643,   661. 

Porto  Rico. — Civ.  Code  i  1241. 

"In  contracts  of  this  character  the 
consideration  for  each  contracting 
party  Is  understood  to  be,  according 
to  section  1241  of  the  Revised  Civil 
Code,  which  is  the  equivalent  of 
article  1274  of  the  old  Civil  Code,  the 
prestation  or  promise  of  a  thing  or 
services  by  the  other  pa^ty,  and  the 
Carmelite  Nuns  having  made  the 
prestation  of  cancelling .  the  annuity 
upon  the  payment  of  a  certain  sum 
to  them.  In  the  form  described,  the 
existence  of  a  certain.  Indubitable 
and  Juridicial  consideration  in  the 
contract  the  subject  of  the  action 
and  this  appeal  cannot  be  ignored, 
whi<di  consideration  was  not,  as 
sought  to  be  established,  the  trans- 
fer of  the  annuity  to  the  new  books 
of  the  registry."  Carmelite  Nuns  v. 
RoSBV,   10  Porto  Rico  277,   281. 

"There  is  no  doubt  that  the  plain- 
tiff and  appellants  attach  legal  value 
to  the  agreement  entered  into  on 
April  7,  1904.  to  the  extent  of  found- 
ing all  of  their  claims  thereon  which 
they  deduce  precisely  from  Its  non- 
fninllment.  If  this  be  so  they  must 
admit  that  therein  lies  the  existing 
and  real  consideration  of  the  other 
oqntract  of  purchase  and  sale  of 
.M>m  22,  1904.  We  cannot  resist  the 
t&nptation  of  quoting  the  words  of 
the  eminent  commentator  of  the 
Cfvn  Code,  Mr.  Manresa!  'The  exis- 
tence of  a  contract,'  he  says,  'may  be 
the  consideration  of  another  In  which 
the  rights  created  by  the  former  be- 
come transformed  Into  others,  the 
existence  of  the  previous  obligations 
which  become  extinguished  being  an 
explanation  of  the  new  obligations.' 
This  doctrine  Is  supported  by  the  de- 
cision of  the  Supreme  Court  of  Spain 
of  July  1$,  1899,  to  the  effect  that 
one  contract  having  been  rescinded 
by  common  consent  under  another 
contract,  it  is  sufficient  that  the  con- 
tract of  prior  date  confer  rights  on 
one  of  the  parties  for  its  rescission 
to  be  sufficient  consideration  for  the 
profit  or  gain  which  the  second  con- 
tract recognizes  In  favor  of  such 
party."  Manchefio  v.  Le  Brun,  14 
Porto  Rico  461,  470. 

"  'As  to  the  nullity  of  said  con- 
tract and  of  the  one  entered  into  be- 
tween Hermlnio  Diaz  and  Gorgonio 
Bolivar,  on  the  19th  of  the  same 
month  and  year,  because  there  was 
no  consideration  Involved;  Inasmuch 
as  it  is  stated  in  said  contracts  that 
the  purchasers  had  paid  a  certain 
«Um  of  money  for  the  properties  sold, 
this  fact  constitutes  the  consider- 
ation. In  conformity  with  article  1274 
of  the  Civil  Code.' "  Banco  Espafiol 
de  Puerto  Rico  v.  Bolivar,  7  Porto 
Rico  68.  78. 

3a     Spain. — Civ.  Code  art  1274. 

Philippine. — Civ.  Code  art   1274. 

Porto  Rico. — Civ.  Code  i  1241. 


France. — Fogron  Codes  Francals 
EhcpUques  (Paris,  1836)  209;  Pothier 
Obi.  ad  loc. 

39.  Levert  v.  Hebert,  Bl  La.  Ann. 
222,   226,   26  S  118. 

40.  Spain.— Civ.  Code  art  1276; 
Sentence  Supr.  Trib.  March  14,  1891, 
Jur.  Civ. 

Louisiana. — Rev.  Civ.  Code  art  1900. 

Philippine. — Civ.  Code  art  1276; 
Companta  Gen.  de  Tabacoa  v.  Obed, 
IS  Philippine  391. 

Porto  Rico. — Civ.  Code  i  1248;  Oll- 
vierl  V.  Tornabells,  7  Porto  Rico  92. 

[a]  "Appljrinff  tUa  tow  (1)  and 
these  rulings  to  the  matter  at  issue, 
we  have  a  contract  purporting  to  be 
a  8al$,  the  consideration  of  which  is 
said  t»  have  been  $1,  a  consideration 
which,  in  all  probability  had  no  ex- 
istence, and  which,  in  any  event, 
would  have  been  insufBcient  under 
our  law,  but  the  party  has  shown 
(to  use  the  language  of  the  law)  'the 
existence  of  a  true  and  sufficient  con- 
sideration,' and  (again  quoting  the 
text  of  the  law)  'the  contract  can- 
not be  invalidated.' "  Thielmaft  v. 
Gahlman,  119  La.  850,  356,  44  S  123. 
(2)-  "The  consideration  expressed  in 
each  one  of  these  documents  is  false. 
Article  1278  is,  therefore,  applicable, 
but  this  did  not  by  the  terms  of  said 
articles  prevent  the  presentation  of 
proof  showing  that  there  was  a  law- 
ful consideration.  There  Is  no  doubt 
that  by  the  terms  of  this  article  1276 
the   burden   of   proof  -was   upon    the 

filalntiif  to  show  that  there  was  a 
awful  consideration,  and  to  show 
what  part  of  these  amounts  was  won 
at  the  game  of  burro.  He  did  not  do 
this."  Lilchauco  v.  Martlnes,  6  Philip- 
pine 594,  697.  (3)  "It  having  been 
proved  that  the  plaintiff  actually  paid 
to  Hlzola  the  sum  of  [pesos]  2,760 
for  payment  to  Yong  AJlong,  the  cir- 
cumstance of  the  consideration 
which  had  induced  HIssola  to  acknowl- 
edge himself  a  debtor  of  the  latter 
for  the  said  amount  being  found  to 
be  false,  can  not  in  any  manner 
operate  to  the  prejudice  of  the  herein 
plaintiff,  whose  right  to  recover  the 
sum  mentioned  is  founded  on  the 
loan  made  by  him  to  HIzola,  and  not 
on  the  obligation  contracted  by  the 
latter,  without  consideration  or  for 
a  false  consideration.  In  favor  of 
Yong  Ajlong.  The  falsity  of  the  con- 
sideration for  this  last  obligation  can 
only  affect  this  obligation  itself;  it 
can  not  affect  in  any  manner,  either 
directly  or  Indirectly,  the  other  obli- 
gation contracted  by  HIzola  in  favor 
of  the  plaintiff;  this  was  based  on 
such  a  true  and  lawful  consideration 
SU3  is  the  positive,  real  and  actual 
delivery  by  the  plaintiff  of  the  money 
furnished  to  Hizola  as  a  loan."  Lee 
Llong  V.  Hizola,  19  Philippine  B7.  64. 
(4)  "As  the  consideration  stated  in 
the  contract  was  false  and  it  not  hav- 
ing been  proved,  in  accordance  with 
section  1243  of  the  Civil  Code,  that 
It  was  based  on  another  genuine  and 
lawful  consideration,  we  must  hold 
that  the  mortgage  Is  null  and  void 
for  the  rea-^ons  stated."  Oordils  v. 
Prontera.  21  Porto  Rico  213.  218.  (5) 
"The  complaint  sets  up  certain  notes 
executed  by  the  defendants,  and 
these  notes  show  a  consideration  on 
their  face.  It  is  alleged,  however, 
that  the  consideration  set  up  is  not 
the   true  one,    the  notes   reciting   the 


at  all:  it  will  be  presumed  both  to  astist  and  to  be 
valid.'" 

History.  In  the  later  Roman  law  causa  was  the 
element  which  rendered  the  contract  actionable,  that 
is,  it  was  the  cause  or  ground  of  its  existence.*'  In 
the  earlier  stages  the  test  of  .enforceability  consisted 
in  the  observance  of  prescribed  formalities,  the  man- 
ner in  which  the  contract  was  evidenced,  or  the  char- 
acter of  the  enbjeet  matter.**  But  ultimately  all 
these  tests  came  to  be  disregarded  in  favor  of  causa, 
and  a  pact  or  agreement  without  it  was  termed  a 
nudum  pactum,  and  unenforceable.**    This  concep- 

receipt  of  money,  whereas  the  de- 
fendants gave  the  notes  in  payment 
of  interest.  Article  1243  of  the  Civil 
Code  is  as  follows.  'Section  1243. — 
The  statement  of  a  false  consider- 
'atlon  in  contracts  shall  render  them 
Void,  unless  it  bo  proven  that  they 
were  based  on  another  real  and  licit 
one.'  We  agree  with  the  court  below 
that  the  alleged  lack  of  consideration 
does  not  come  within  the  prohibition 
of  that  section,  but  is  Included  In  the 
exception  thereto,  namely,  a  real  and 
licit  consideration.  There  is  nothing 
contrary  to  law  or  good  morals  In 
reciting  the  receipt  of  money  In- 
stead of  mentioning  the  existence  of 
Interest  due."  Oltuna  v.  Ortis,  11 
Porto  Rico  44.  46. 

41.  Sentence  Supr.  Trib.  Aorll  1. 
1897.  Jur.  Clw. 

48.     Spain.— Civ.  Code  art  1277. 

Louisiana. — Rev.  Civ.  Code  art 
1894;  Read  v.  Hewitt.  120  La.  288.  45 
S  148;  Viguerie  v.  Hall.  107  La.  767. 
31   S  1019. 

Philippine. — Civ.  Code  art  1277; 
Standard  Oil  Co.  v.  Codina  Arenas.  19 
Philippine  363;  Asarraga  v.  Rodri- 
guez, 9  Philippine  637:  Sparrevohn 
V.  Bachrach,  7  Philippine  194;  Rodri- 
gues  V.  Martinez,  5  Philippine  67. 

Porto  Rico.— Civ.  Code  I  1244;  Ber- 
dlel  V.  Adjuntas,  23  Porto  Rico  64; 
Rivera  v.  Soto,  18  Porto  Rico  139; 
Amy  V.  Amy.  15  Porto  Rico  387; 
Manchefio  v.  Le  Brun,  14  Porto  Rico 
461;  C!armeltte  Nuns  v.  Rossy,  10 
Porto  Rico  277. 

"The  mere  fact  of  the  expression 
of  an  Inaccurate  and  false  consider* 
atlon  made  by  the  parties'  upon  the 
execution  of  the  contract  does  not  in- 
validate the  same,  whenever  it  ap- 
pears to  have  been  based  in  another, 
which,  although  different  from  the 
one  expressed  may  be  actual  and 
lawful;  for  In  such  case  the  lack  of 
consideration  being  only  apparent, 
the  obligations  contracted  by  the  In- 
terested parties  with  full  knowledge 
may  be  valid."  Sentence  Supr. 
Trib.  March  14,   1891,  Jur.  Civ. 

[a] '  "Tlia  bOTdeii  is  upon  the  de- 
fendant to  establish  the  defense  by 
clear  proof."  Towell  v.  Williams, 
118  La.  28,  44,  42  S  635. 

[b]  'Turol  •videnco  may.  in  cases 
where  the  issues  are  clearly  pre- 
sented, l>e  admissible  to  show  cause 
or  consideration  of  the  contract,  as 
In  Dickson  v.  Ford.  38  La.  Ann.  736. 
But  It  Is  never  admissible  against  or 
beyond  what  Is  contained  in  the  act, 
nor  as  to  what  may  nave  been  said 
before  or  at  the  time  of  making  It 
Civ.  Code  art  2276."  Preslar  v.  ' 
Walker.   116  La.   661,   665,   40   S  1033. 

43.  Daruvala  Doctrine  of  Consid- 
eration   pp    867,    368;    Justinian    Dl- 

festa      XLIV;      Mackeldy      Systems 
uris    RomanI    lib    II    |    364;    Ulplan 
DlgesU  II,  CXLV,   II. 

44.  Maine  Anc.  L.  (Pollock  ed) 
p  315  et  seq. 

45.  Maine  Anc.  L.  (Pollock  ed) 
p  326  (where  it  is  said:  "The  revo- 
lution of  the  ancient  law  of  Con- 
tract was  consummated  when  the 
Prsetor  of  some  one  year  announced 
in  his  Edict  that  he  would  grant 
equitable  actions  upon  Pacts  which 
had  never  been  matured  at  all  into 
Contracts,  provided  only  that  the 
Pacts  In  question  had  been  founded 
on  a  consideration  (causa).    Pacts  of 


For  later  oases,  dsveiopiaeiita  and  oluuiffss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  numb«r. 
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tion  of  Mhiua  passed  into  the  medieval^  and  modem 
eiyil  law,  and  is  believed  to  have  at  least  in^nenoed 
the  development  of  the  dootrine  of  consideration  in 
the  eommon  law." 

Olaiaea.    A  eansa  must  be  josta;  a  eansa  injosta 
left  the  contract  unenforceable.^    It  has  also  been 


said  that  the  '^oausa  may  be  eoneuirent,  continuing, 
executed  or  executory. '  '•"  A  cause  is  unlawful  when 
it  is  contrary  to  law,  morals,  or  public  order;"  and 
a  contract  is  without  a  cause  when  the  object  was 
nonexistent,  or,  if  relating  to  the  future,  failed  to 
materialize.^^ 


n.  FOBM 


[5  8]  Provided  they  possess  the  re'iuisites,  con- 
tracts as  a  rule  are  bin^ng  whatever  their  form." 
Even  where  the  law  requires  a  written  instrument 
or  other  formality,  it  is  not  necessary  in  order  that 
the  contract  may  take  effect;  compliance  therewith 
may  be  compelled  by  either  party  as  soon  as  the 
above  requisites  are  met."    A  public  instrument** 

this  sort  are  always  enforced  under 
the  advanced  Roman  jurisprudence. 
The  principle  is  merely  the  principle 
of  the  Consensual  Contract  carried  to 
Its  proper  conseouence;  and,  in  fact, 
if  the  technical  lanKuaee  of  the 
Romans  had  been  as  plastic  as  their 
lecal  theories,  these  Pacta  enforced 
by  the  Praetor  would  have  been 
styled  new  Contracts,  new  Consen- 
■ual  Contracts"). 

48.  Pollock  Contr.  (4th  ed)  p  674 
note  F.  _ 

47.  See  Justice  Beaman's  "Fore- 
word" to  Daruvala  Doctrine  of  Con- 
sideration. 

4&     Justinian  Codex  IV,  VII,  1,  6. 

40.  Daruvala  Doctrine  of  Con- 
sideration p  868. 

sa     Spain. — Civ.  Ctode  art  1276. 

Louisiana. — Rev.  Civ.  Code  art 
1895;  Britt  v.  Davis,  118  £«.  S98,  48 
S  248,  118  AmSR  1(0.  See  also  Mar- 
tin v.  Seabaugh,  128  La.  442,  54  S 
»S5. 

Philippine.— ClT.  Code  art  1276. 

Porto  Rico. — Civ.  Code  art  1242. 

Quebec. — Civ.  Code  art  990. 

81.  Louisiana. — Rev.  Civ.  Code 
arU  1896,  1897,  1898,  1899:  Losecco 
V.  Gregrorv.  108  La.  648,  82  S  985. 
See  Becnel  v.  Ashton  Plantation  Co., 
106  La.  677,  10  S  162. 

62.  Spain. — Civ.  Code  arts  1278, 
1316;  Sentence  Supr.  Trlb.  July  4, 
1899,  Jur.  Civ.  But  compare  Sen- 
tence Supr.  Trlb.  Febr.  IS,  1897,  Jur. 
Civ. 

Louisiana. — ^Rev.  Civ.  Code  art 
1762. 

Philippine. — Civ.  Code  arts'  1278, 
1S15:  Com.  Code  arts  61,  52;  Ruperto 
V.  Kissca,  26  Philippine  227;  Tuason 
T.  Oodueo,  28  Philippine  842;  Gal- 
lemit  V.  TabiUran,  20  Philippine  241; 
Jimeno  v.  OacUagro,  14  Philippine  16; 
Ormachea  Tin-Conyco  v.  Trillana,  18 
Philippine  194;  Alano  v.  Babasa,  10 
Philippine  611;  Roxas  v.  Mljares,  9 
Philippine'  262;  Couto  r.  Cortea,  8 
Philippine  469;  Peterson  v.  Azada,  8 
Philippine  482-  GuiUermo  v.  Matlenzo, 
8  Philippine  StS:  Alcantara  v.  Alinea. 
8  Philippine  111:  Peres  v.  Pomar.  2 
Philippine  682;  Thunsa  Chlu  v.  Que 
Bentec,  2  Philippine  661;  Palma  v. 
Caftizares,  1  Philippine  602;  Iruretce 
Goyena  v.  Tambuntlng,  1  Philippine 
490.  Held  Inapplicable  see  Molina  v. 
De  la  Rlva.  6  PhlUpplnie  12;  Gon- 
zalez V.  Crlsarnto,  2  Philippine  404, 
•l  Off.   Gas.   728. 

Porto  Rico. — Civ.  Code  {{  1246, 
1282;  Conv  Code  arts  61,  52;  Rosado 
V.  Rosado,  17  Porto  Rico  447;  Malson- 
ave  v.  Malsonave.  13  Porto  Rico  254; 
COrdora  v.  Banco  Sspaftol  de  Puerto 
Rico,  8  Porto  Rico  614;  Flnlay  v. 
Flnlay  Bros.,  etc..  Trading  Co.,  8 
Porto    Rico   371.     , 

See  Contracts  {  122  et  seq. 

[a]  CommerolM  oosteacts  may  be 
expressed  in  a  foreign  language. 
Porto  Rico  Com.  Code  art  51. 

[b]  A  provlsioa  for  arUtratloB 
must  be  In  the  form  and  terms  re- 
oulred  by  the  law  of  civil  procedure. 
Sentence  Supr.  Trlb.  April  21,  1894, 
Jur.  Civ. 

Sa.  Spain.— Civ.  Code  art  1279; 
Sentence  Supr.  Trlb.  June  18.  1902, 
Jur.  Civ.;  Sentence  Supr.  Trlb.  July 
4,    1899,    Jur.    Civ.;    Bententse    Supr. 


is  required  for  all  transactions  and  contracts  whose 
object  is  the  creation,  transmission,  modification,  or 
extinction  of  real  ri^ts  in  immovables;"  for  leases 
thereof  running  six  years  or  more  and  affecting  third 
persons;"  for  marriage  contracts  and  the  creation 
and  increase  of  dowries  designed  to  be  enforced 
against  third  persons;"  for  the  assignment,  repudia- 


Trib,  Febr.  19,  1898.  Jur.  Civ.;  Sen- 
tence Supr.  Trlb.  May  8,  1897,  Jur. 
Civ.;  Sentence  Supr.  Trlb.  April  17, 
1897,  Jur.  Civ.;  Alcubllla  Appendix 
(1902)  806. 

Philippine.— Civ.  Code  art  1279; 
Del  Castillo  V.  Escarella,  26  Philip- 
pine 409;  Osorio  v.  Cortes,  24  Philip- 
pine 668;  Gallemlt  v.  TabiUran,  20 
Philippine  241;  Dievas  v.  Co  Chongco, 
16  Philippine  447;  Conlu  v.  Araneta, 
16  Philippine  887r  Araneta  v.  Mon- 
tellbano,  14  Philippine  117:  Doliendo 
V.  Depifio,  12  Pbirippine  768;  Marella 
V.  Reyes,  12  Philippine  ^1;  Craig  v. 
Leuterio,  11  Philippine  44;  Guerrero 
V.  Miguel,  10  Philippine  62;  Mojica 
V.  Fernandez,  9  Philippine  408  (hold- 
ing heirs  necessary  parties  to  such 
action):  Lopez  v.  Alvarez,  9  Philip- 
pine 28;  Couto  V.  Cortes,  8  Philip- 
pine 469:  Fortis  v.  Gutierrez  Her- 
morias,  6  Philippine  100.  Compare 
De  Dies  Chua  Soco  v.  Veloso,  8 
Philippine  668;  Thunga  Chlu  v.  Que 
Bentec  3  Philippine  661. 

Porto  Rico.— ^Iv.  Code  |  1246; 
CintrOn  v.  FemAndes,  22  Porto  Rloo 
460;  V&squez  v.  Medina,  17  Porto 
Rico  96;  Malsonave  v.  Malsonave,  13 
Porto  Rico  264.    ' 

"The  provisions  of  article  1279  of 
the  Civu  CJode  ...  in  no  way  de- 
stroy the  binding  force  of  contracts 
entered  Into  by  tne  parties,  whatever 
be  th»  form  In  which  they  may  do  so ; 
nor  do  they  destroy  their  full  effect- 
iveness when  they  are  fulfflled  by 
the  parties,  even  before  the  contracts 
In  which  the  law  prescribes  this 
requisite,  have  been  reduced  to  a 
public  instrument,  thereby  creating  a 
state  of  right  which  cannot  but  affect 
those  taking  no  part  in  such  con- 
tracts, if  these  outsiders  do  not  de- 
rive their  action  from  a  title  more 
privileged  by  reason  of  its  character, 
or  because  having  been  recorded  In 
the  registry  the  record  may  impair 
the  importance  of  the  contract  with 
respect  to  a  third  person."  Sentence 
Supr.  Trlb.  July  1,   1901,  Jur.  Civ. 

"Article  1279,  far  from  making  the 
enforceability  of  the  contract  depend- 
ent upon  any  special  extrinsic  form, 
recognises  its  enforceability  by  the 
mere  act  of  granting  to  the  con- 
tracting parties  an  adequate  remedy 
whereby  to  compel  the  execution  of 
a  public  writing,  or  any  other  special 
form,  whenever  such  form  Is  neces- 
sary In  order  that  the  contract  may 
produce  the  effect  which  is  desired, 
according  to  whatever  may  be  its 
object.  This,  in  substance,  is  equiv- 
alent to  establishing  as  an  4mplied 
condition  of  every  contract  that  these 
formal  requisites  shall  be  complied 
with,  notwithstanding  the  absence  of 
any  express  agreement  by  the  con- 
tracting parties  to  that  effect,  but 
does  not  subordinate  the  principal 
action  for  the  enforcement  of  the 
agreement  to  the  bringing  of  the 
secondary  action  concerning  the 
form.  Such  subordination  would  be 
unnecessary,  as  the  cause  of  action 
would  be  the  same  in  both  cases, 
i.  e.,  the  existence  of  a  valid  con- 
tract. Hence  it  follows  that  the 
court  below  in  its  judgment  has  not 
committed  the  error  assigned  as  the 
sol*   ground    for   Ita    reversal,    even 


supposing  that  the  contract  upon 
which  this  case  turns  is  one  of  the 
class  which  should  be  reduced  to 
writing."  Sentence  Supr.  Trlb.  Oct. 
19,  1001,  Jur.  Civ.  See  also  Alcubills 
Appendix  (1902)  p  139;  Manreaa  Civ. 
Code  p  638. 

84,  That  is,  one  authenticated  by 
a  notary  public  or  other  offldal  with 
the  formalities  required  by  law. 
Spanish  Civ.  Code  art  1816;  Philip- 
pine Civ.  Code  art  1216;  Porto  Rico 
Civ.  Code  I  1184. 

88.  Spain. — Civ.  Code  art  1280  (1). 
This  article  does  not  apply  when  the 
subject  of  the  litigation  Is  meretr 
the  consequence  of  performance  w- 
ready  effected.  Sentence  Supr.  Trlb. 
Jan,   27,   1898,   Jur.   Civ. 

Philippine. — Civ.  Code  art  1280  (1); 
Jumero  v.  Lisares,  17  Philippine  llS; 
Luchfllnger   v.    Melliza,    9    Philippine 

Porto  Rloo. — (31v.  C!ode  |  1247  (1): 
Aviles  V.  Registrar  of  Property,  lO 
Porto  Rico  346;  Veies  v.  C:amaclu»,  8 
Porto  Rico  36. 

"The  private  document  In  question 
apparently  treats  of  a  promise  to 
resell,  in  which,  furthermore,  the 
ownership  which  Caballero  had  pre- 
viously acquired  Is  limited,  inasmuch 
as  it  is  stipulated  that  neither  the 
latter  nor  Acevedo  shall  sell  the 
Bstate,  nor  transact  any  other  busi- 
ness with  respect  thereto  resulting  - 
In  any  incumbrance  whatever  on  said 
Estate,  without  a  previous  mutual 
agreement  between  the  interested 
parties,  said  contract  mu^t  be  em- 
bodied in  a  public  instrument,  and 
from  the  instant  that  either  of  the 
parties  invokes  such  provisions  and 
the  other  party  denies  them,  there  is 
nothing  left  to  be  done  but  to  order 
compliance  therewith  after  the  dis- 
cussions in  court  in  which  this  was 
expressly  requested,  although  the 
failure  of  the  parties  to  embody  their 
agreement  in  public  deed  in  no  wise 
destroys  the  binding  force  of  the 
private  contract  which  Caballero  and 
Acevedo  entered  into.  For  the  rea- 
sons stated,  I  believe  that  the  Elatate 
of  Eiladio  C^aballero  should  be  ad- 
judged to  convert  into  a  public  deed, 
within  the  period  of  Ave  days,  the 
private  document  executed  in  Caguas 
on  October  2,  1894,  by  Bladio  Ciabal- 
lero  and  Juan  Acevedo,  which  Is  of 
record."  Acevedo  v.  Caballero,  9 
Porto  Rico  382,  390. 

[a]  OoatiacU  nUtMnt  to  xolaea 
require  no  public  instrument.  Sen- 
tence Supr.  Trlb.  Jan.  26,  1898,  Jur. 
Civ. 

88.     Spain. — Civ,  Code  art  1280  <2). 

Philippine. — Civ.  Code  art  1280  (8); 
Mojica  V.  Fernandez,  9  Philippine 
403;  Tipton  v.  Andueza,  6  Philippine 
477. 

Porto  Rico. — av.  Code  f  1347  (2). 
,  Bit.  Spain. — Civ.  Code  arts  1280 
(3),  1321,  1324. 

Philippine. — Civ.  Code  arU  1280  (8), 
1321,  1324;'  Velasquez  v.  Blala,  18 
Philippine  231. 

Porto  Rico. — Civ.  (3ode  S|  1247  (8), 
1288     1289  T 

Argentina. — Civ.  Code  lib  II   |  UI 

tit  II.  "rc 

Chile. — Civ.  Code  art   1716.        ' 
Guatemala. — Civ.  Code  art  list  at 


808     [13  G.  J.] 


C0NTBAT08 


m  8-» 


tion,  and  renunciatioa  of  hereditary  or  conjugal 
partneiship  rights;"*  for  powers  to  contract  mar- 
riage, mam^  property,  conduct  lawsuits,  generally 
or  specially,  or  for  any  other  purpose  which  includes 
a  transaction  evidenced  or  to  be  evidenced  in  a 


public  inBtmmant  and  affecting  third  perscms  ;**  for 
the  assignment  of  rights  or  choses  in  action  ariaing 
from  a  transaction  so  evidenced;"*  and  for  ail  other 
contracts  in  which  the  amount  of  either  party's  un- 
dertaking exoeeds  three  hundred  dollars.** 


in.    CLASSES 


[$  9]  A.  In  the  Bomam  Law  there  were  at  first  but 
two  transactions  to  which  the  term  contract  might 
be  aj^lied,  namely,  mancipatio  (salc)'^  and  nezum 
(loan).'*  Each  was  highly  ceremonial  in  its  forma- 
tion and  depended  for  its  validity  largely,  if  not  en- 
tirely, on  the  observance  of  ceremony.  Hence,  as 
other  contracts  came  into  existence,  these  primitive 
ones  came  to  be  known  as  formal  contracts."  Sub- 
sequently there  was  evolved  a  contract  called  stipu- 
lation whose  validity  depended  on  the  use  of  certain 
words,  namely,  forms  of  the  Latin  verb  spondeo,  and 


hence  came  to  be  known  as  the  verbal  contract,"  and 
later  a  class  known  as  literal  contracts  because  they 
depended  on  book  entries.^'  A  further  stage  of 
development  produced  a  class  called  real  contracts** 
(because  all  required  the  delivery  of  the  res  or  sub- 
ject matter)  and  included  mutuum,""  commodatum," 
depositum,''''  and  pignus.^^  Finally,  as  the  notion  of 
"natural"  right  came  to  be  established  as  the  chief 
criterion  of  contractual  obligation,  the  leading  con- 
tracts eame  to  be  known  as  consensual,"  and  in- 


Mezlco.— Civ.  Code  lib  III  Ut  X. 

Uruguay. — Civ.  Code-  lib  IV  pt  2 
tit  VII   c  1. 

Vene«uela. — Civ.  Code  lib  III  tit  V 
<provIdlng,  however,  that  If  there  Is 
no  regrlstrar  the  contract  may  be  exe- 
cuted before  the  t>arlsh  judge). 

[a]  A  mere  l;iteatloa  or  desire  to 
reat*  a  dowry,   although   expressed 


in  a  public  Instrument,  is  unenforce- 

fble.     Sentence  Supr.   Trib.   Dec.    22, 
B91.  Jur.  Civ. 
S8.     Spain. — Civ.     Code     art      1280 

Philippine.— Civ.  Code  art  1280  (4). 

Porto  Rico.— Civ.  Code  |  1247    (4). 

69.  Philippine.— Civ.  Code  art  1280 
(5):  Fernandez  v.  De  la  Rosa,  1  Phil- 
ippine 671;  Germann  v.  Donaldson,  1 
Philippine  63. 

Porto  Rloo.— Civ.  Code  I  1247  (6); 
Colon  v.  Rolg,  7  Porto  Rico  37;  Clv- 
ico  V.  Rodriguez,  4  Porto  Rico  296. 

[a]  ■  ArUcObs  of  oopartaarsUp  are 
Rovemed  not  by  this  provision  but  by 
Civ.  Code  art  1667.  Fortis  v.  Gutier- 
rez Hermanos,  6  Philippine  100. 

flO.  Spain. — Civ.  Code  art  1280 
(6);  Com.  Code  art  51;  Resolution 
Supr.   Trib.  April   10,   1894,   Jur.  Civ. 

Fhlllppine. — Civ.  Code  art  1280 
(«), 

Porto  Rico.— Civ.  Code  f  1247    (6). 

61.  Philippine. — Civ.  Code  art  1280; 
Com.  Code  art  61;  Que  Yong  Keng  v. 
Tan  Qulco,  14  Philippine  173; 
Hasblm  v.  Keman,  11  Philippine 
436;  Perez  v.  Pomar,  2  Philippine 
682. 

Porto  Rloo. — Civ.  Code  |  1247 
(last  par);  Com.  Code  art  61. 

"It  appears  from  the  opinion  of 
the  court  below  that  the  price  paid 
for  the  estate  In  question  was  SOO 
pesos,  and  on  the  fate  It  appears 
that  this  occurred  the  money  In  cir- 
culation was  provincial  silver,  and 
said  500  pesos,  calculated  at  the  legal 
rate  of  exchange,  would  amount  ex- 
actly to  $800;  therefore,  the  amount 
of  the  prestation  of  the  contract 
bere  involved  did  not  require  the 
necessity  of  its  reduction  to  wrlt- 
Ingr,  This  consequence  arises  by  de- 
duction from  the  opinion  or  the 
Judge."  Asenclo  v.  Alvarez,  10 
Porto   Rico  102.   107. 

8S.     See  Mancipatio. 

83.  See  Nexum.  Compare  Maine 
Anc.   D.    (Pollock  ed)    p  308. 

64.  Pollock  Contr.  (4th  ed)  p  133 
<where  it  Is  said:  "The  fundamental 
assumption  of  ancient  law  (when  it 
luts  got  so  far  as  to  recognize  con- 
tract at  all)  is  that  the  validity  of 
a  contract  depends,  not  upon  the 
substance  of  the  transaction,  but 
upon  its  fulfilling  certain  conditions 
of  form,  and  being  established  by 
one  or  other  of  certain  strictly 
•peclfled  modes  of  proof. 
Both  in  the  Roman  law  as  presented 
to  us  in  the  Digest  and  Institutes, 
and  in  the  English  law  of  the  thir- 
teenth, and  even  down  to  the  latter 
part    of   the    fifteenth    century,    this 


primitive  doctrine  that  formal  con- 
tracts alone  give  rise  to  actions  is 
at  the  base  of  the  whole  learning 
of  contracts"). 

66.  See   Stlpulatlo. 

66L     Maine    Anc.    L.     (Pollock    ed) 

g316  (where  it  Is  said:  "There  can 
e  no  doubt  that  the  Verbal  Con- 
tract was  the  most  ancient  of  the 
four,  and  that  it  is  the  eldest  known 
descendant  of  the  primitive  Nexum. 
Several  species  of  Verbal  Contract 
were  anciently  in  use,  but  the  most 
important  of  all,  and  the  only  one 
treated  of  by  our  authorities,  was 
elfected  by  means  of  a  stipulation, 
that  Is,  a  Question  and  Answer;  a 
question  addressed  by  the  person 
who  exacted  the  promise,  and  an 
answer  given  by  the  person  who 
made  it.  This  question  and  answer 
constituted  the  additional  ingredient 
which,  as  I  have  just  explained, 
was  demanded  by  the  primitive  no- 
tion over  and  above  the  mere  agree- 
ment of  the  persons  interested. 
They  formed  the  agency  by  which 
the  Obligation  was  annexed.  The 
old  Nexum  has  now  bequeathed  to 
maturer  jurisprudence  first  of  all 
the  conception  of  a  chain  uniting 
the  contracting  parties,  and  this  has 
become  the  Obligation.  It  has  fur- 
ther transmitted  the  notion  of  a 
ceremonial  accompanying  and  con- 
secrating the  engagement,  and  this 
ceremonial  has  been  transmuted 
into   the   Stipulation"). 

67.  Maine  Anc.  I>.  (Pollock  ed) 
p  320  (where  it  is  said:  "In  the  Lit- 
eral or  Written  Contract,  the  formal 
act  by  which  an  Obligation  was  su- 
perinduced on  the  Convention,  was 
an  entry  of  the  sum  due,  where  it 
could  be  specifically  ascertained,  on 
the  debit  side  of  a  ledger.  The  ex- 
planation of  this  contract  turns  on 
a  point  of  Roman  domestic  manners, 
the  systematic  character  and  ex- 
ceeding regularity  of  bookkeeping  in 
ancient  times.  There  are  several 
minor  dlfllcultles  of  old  Roman  law, 
as,  for  example,  the  nature  of  the 
Slave's  Pecullum,  which  are  only 
cleared  up  when  we  recollect  that  a 
Roman  household  consisted  of  a 
number  of  persons  strictly  account- 
able to  its  head,  and  that  every  sin- 
gle item  of  domestic  receipt  and  ex- 
penditure, after  being  entered  in 
waste  books,  was  transferred  at 
stated ,  periods  to  a  genei^l  house- 
hold ledger.  There  are  some  ob- 
scurities, however,  in  the  descrip- 
tions we  have  received  of  the  Lit- 
eral (Contract,  the  fact  being  that 
the  habit  of  keeping  books  ceased 
to  be  universal  in  later  times,  and 
the  expression  'Literal  Contract," 
came  to  signify  a  form  of  engage- 
ment entirely  different  from  that 
originally  understood.  We  are  not, 
therefore,  in  a  position  to  say,  with 
respect  to  the  primitive  Literal 
Contract,  whether  the  obligation  was 
created  by  a  simple  entry  on  the 
part  of  the  creditor  or  whether  the 


consent  ot  the  debtor  or  a  corre- 
spondent entry  In  his  own  books 
was  necessary  to  give  It  legal  effect 
The  essential  point  Is  however  es- 
tablished, that  in  the  case  of  this 
Contract  all  formalities  were  dis- 
pensed with  on  a  condition  being 
compiled  with").  Compare  E^scriche 
Dtcclonario. 

68.  Maine  Anc.  L.  (Pollock  ed) 
P  S21  (where  It  la  said:  '"The  Real 
Contract,  shows  a  great  advance  in 
ethical  conceptions.  Whenever  any 
agreement  had  for  its  object  the  de- 
livery of  a  specific  thing — and  this  is 
the  case  with  the  large  majority  of 
simple  engagements — the  Obligation 
was  drawn  down  as  soon  as  the  de- 
livery had  actually  taken  place.  Such 
a  result  must  have  Involved  a  serious 
innovation  on  the  oldest  Ideas  of 
Contract;  for  doubtless.  In  the  prim- 
itive times,  when  a  contracting 
party  had  neglected  to  clothe  his 
agreement  In  a  ^ipulation,  nothing 
done  in  pursuance  of  the  agreement 
would  be  recognised  by  the  law.  A 
person  who  had  paid  over  money  on 
loan  would  be  unable  to  sue  for  its 
repayment  unless  he  had  formally 
stipulated  for  it  But  in  the  Real 
Contract,  performance  on  one  side 
Is  allowed  to  Impose  a  legal  duty 
on  the  other — evidently  on  ethical 
grounds.  For  the  first  time^then 
moral  considerations  appear  as  an 
ingredient  in  Contract-law,  and  the 
Real  Contract  differs  from  Its  two 
predecessors  in  being  founded  on 
these,  rather  than  on  rekpect  for 
technical  forms  or  on  deference  to 
Itoman  domestic  habits"). 

6D.     See   Mutuum. 

70.  See  Commodatam  IS  C  3. 
p  151. 

71.  See  Deposltum. 
78.    See  Pignus. 

73.  Maine  Anc.  L.  (Pollock  ed) 
pp  322,  324  (where  it  is  said:  "Much 
that  is  indefensible,  and  much  more 
that  is  obscure,  has  been  written 
about  the  Consensual  Contracts,  and 
It  has  even  been  asserted  that  In 
them  the  consent  of  the  Parties  Is 
more  emphatically  given  than  in 
any  other  species  of  agreement 
But  the  term  Consensual  merely  in- 
dicates that  the  Obligation  Is  here* 
annexed  at  once  to  the  Consensui. 
The  Consensus,  or  mutual  assent  of 
the  parties,  is  the  final  and  crowning 
ingredient  in  the  Convention,  and  it 
Is  the  si>ecial  characteristic  of 
agreements  falling  under  one  of  the 
four  heads  of  Sale,  Partnership, 
Agency,  and  Hiring,  that  as  soon 
as  the  assent  of  the  parties  has  sup- 
plied this  ingredient  there  is  at 
once  a  Contract.  The  Consensus 
draws  with  it  the  Obligation,  per- 
forming^ in  transactions  of  the  sort 
specified,  the  exact  functions  which 
are  discharged,  in  the  other  con- 
tracts, by  the  Res  or  Thing,  by  the 
Verba  stlpulatlonls,  and  by  the  Llt- 
erse  or  written  entry  In  a  ledger, 
Consensual     is   ■  therefore     a     term 


For  later  caasa,  devetopnisata  and  oluuiffes  In  the  law  see  cumulative  Annotation*,  samt  title,  page  and  note  number. 


§§  9-12]  CONTRATOS 

elnded  emptio  venditioT*  (purchase  and  sale),  locatio 
conductio"  (hiring),  mandatum"  (agency),  and  so- 
cietas"  (partnerstip).  The  foregoing  constituted  in 
the  main  the  nominate  oontraots  of  the  Roman  law, 
namely,  those  which  had  each  an  individual  name; 
but  as  Roman  civilization  expanded,  transactions 
naturally  arose  which  fell  within  the  limits  of  none 
of  those  identified  by  name  and  hence  were  known  as 
ioDominate  contracts."  Roman  contracts  were  also 
roughly  distinguished  as  civil  or  "natund,"  the 
former  being  those  enforceable  under  the  jus  civile 
or  older  technical  law,  and  the  latter  being  recog- 
nized only  by  the  pretor  in  the  exercise  of  his  equi- 
table juriadiotion.** 

[MO]  B.  In  the  Modem  Oivil  Law— 1.  Old 
Forms  Betained.  Most  of  the  Roman  real  and  con- 
sensual contracts  have  been  retained,  if  not  in  name 
(as  is  often  the  case)  at  least  in  substance;  thus 
mutuum  is  succeeded  by  prestamo  mutuo*"  in  the 
Spanish  and  mutuum  in  the  French  law;*'  commo- 
datum  by  eomodato  in  the  Spanish"'  and  commo- 
datum  in  the  French  law;**  depositum  by  deposito 
in  the  Spanish"  and  deposit  in  the  French'  law,"    '^<' 
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the  consensual  sontraets  emptio  venditio  is  repre- 
sented by  eompra  y  venta  (purchase  and  sale);** 
mandatum  by  mandato  in  the  Spanish"  and  mandate 
(mandat)  in  the  French  law  ;**  locatio  conductio  by 
tirrendamiento ;"  and  societas  by  sociedad,""  or  part- 
nership."* The  "innominate  contracts"  axe  likewise 
retained.'^  Other  classes  have,  however,  been  added ; 
nor  is  it  necessary  that  a  contract,  otherwise  com- 
plete and  valid,  should  be  capable  of  inclusion  under 
a  particular  class." 

[$11]  2.  Additional  Olasseft— a.  As  to  Parties. 
Contracts  which  bind  but  one  party  are  known  as 
unilateral,**  while  those  which  bind  both  parties  are 
termed  bilateral  or  sinalagmatio.*''  There  is  also  the 
division  into  contracts  of  strict  right,  such  as  unilat- 
eral,**  and  contracts  of  good  faith,  such  as  bilateral.** 

[$  12]  b.  As  to  Substance  contracts  are  classified 
as  commutative  or  independent,  and  principal  or  ac- 
cessory .**  A  commutative  contract  is  one  in  which 
the  undertaking^  of  each  party  are  reciprocal,""  that 
is,  considered- as  equivalent  to,  or  a  cause  for,  those 
of  the  other,'  while  in  an  independent  contract  such 
respective  undertakings  have  no  relation  to  each 


which  does  not  Involve  the  slightest 
anomaly,  but  Is  exactly  anaiOKOua 
to  Real,  Verbal,  and  Literal.  .  .  . 
The  Consensual  Contracts,  It  will  be 
observed,  were  extremely  limited 
In  nuniber.  But  It  cannot  be 
doubted  that  they  constituted  the 
stase  in  the  history  of  Contract-law 
from  which  all  modern  conceptions 
of  contract  took  their  start.  The 
motion  of  the  will  which  constitutes 
agreement  was  now  completely  In- 
sulated, and  became  the  subject  of 
separate  contemplation;  forms  were 
entirely  eliminated  from  the  notion 
of  contract,  and  external  acts  were 
onlj-  regarded  as  symbols  of  the  in- 
ternal act  of  voUtlon.  The  Con- 
sensual Contracts  had,  moreover, 
been  classed  in  the  Jus  Oentlum, 
and  it  was  Ions  before  this  classifi- 
cation drew  with  it  the  Inference 
that  they  were  the  species  of  agree- 
ment which  represented  the  engage- 
ments approved  of  by  Kature  and 
included  In  her  code"). 

74<     See  Elmptlo    Venditio. 

7Sw    See  Locatio  Conductio. 

n.    See  Mandatum. 

Tl,    See   Societas. 

IB,  Sohm  Inst.  Rom.  L.  (Sd  ed) 
p  378  (where  It  is  said:  "The  Ro- 
mans, namely,  adopted  the  principle 
that,  wherever  there  were  mutual 
promises  of  mutual  performance,  the 
party  who  had  performed  his  prom- 
ise should,  on  the  ground  of  such 
performance,  be  entitled  at  once  to 
exact  counter-performance  from  the 
other.  The  action,  in  such  cases, 
was  based,  not  on  the  consensus  as 
such,  but  on  consensus  coupled  with 
a  delivery  of  property,  coupled,  that 
Is,  with  performance  (res);  in  a 
word.  It  was  based  on  a  real  con- 
tract. But  since  the  nature  of  the 
acts  to  be  respectively  performed 
might  vary  indefinitely,  no  fixed 
general  name  applicable  to  all  .cases 
of  this  kind  came  to  be  adopted. 
Hence  they  are  called  nowadays  'in- 
nominate' real  contracts"). 

[a]  ronr  claaaea,— While  it  has 
been  said  that  these  are  innumer- 
able, they  have  been  reduced  to  four 
classes,  each  represented  by  a  for- 
mula, namely,  do  ut  des:  do  ut  fa- 
cias; fado  ut  des;  and  facto  ut  fa- 
cias— according  as  delivery  or  serv- 
ice is  required  of  either  party.  Sohm 
Inst.  Rom.  L,.  (3d  ed>  p  379.  See 
also  Escriche  Dlccionario. 

79.  Maine  Anc.  L>.  (Pollock  ed> 
p  326   (where   it  is  said:     "When   a 

Eerson  of  full  Intellectual  maturity 
ad  delit>erately  bound  himself  by  an 
engagement,  he  was  told  to  be  under 
a  natural  obligation,  even  though  he 
had  omitted  some  necessary  formal- 
ity, and  even  though  through  some 
technical  impediment  he  was  devoid 


of  the  formal  capacity  for  making 
a  valid  contract.  The  law  (and  this 
is  what  the  distinction  Implies) 
would  not  enforce  the  obligation, 
but  it  did  not  absolutely  refuse  to 
recognise  It;  and  natural  obligations 
differed  in  many  respects  from  obli- 
gations which  were  merely  null  and 
void,  more  particularly  in  the  cir- 
cumstance that  they  oould  be  civ- 
illy confirmed,  if  the  capacity  for 
contract  were  subsequently  ac- 
quired"). 

00.     Spain.— Partidaa  V,  II. 

Philippine. — "It  should,  perhaps, 
be  sufficient  answer  to  appellant's 
contention  that  the  indebtedness 
had  its  origin  In  a  mercantile 
transaction,  to  point  out  the  express 
terms  of  the  solemn  notarial  instru- 
ment acknowledging  the  Indebted- 
ness, wherein  the  parties  themselves 
expressly  declare  the  nature  of  the 
indebtedness  to  be  that  of  a  'pres- 
t&mo  mutuo'  (a  simple  loan), 
which  is  one  of  the  transactions 
governed  by  the  provisions  of  the 
Civil  Code  and  the  body  of  laws 
which  it  replaced  on  Its  promulga- 
tion, and  not  by  those  of  the  Mercan- 
tile Code.  (Arts.  1740,  17B3,  1757, 
<avil  Code;  arts.  2  and  311  of  the 
Mercantile  Code;  law  1.  title  1,  nar- 
tida  6)."  Sunlco  V.  Ramires,  14  Phil- 
ippine 600,   503. 

81.  lA.   Rev.   Civ.  Code  art.   2891. 

82.  Spain. — Clv.  Ctode  art  1741 
et  seq. 

Philippine. — CMv.  Code  art  1741  et 
seq;  De  los  Santos  v.  Jarra,  15  Phil- 
ippine  147. 

Porto  Rico. — Civ.  Code  {  1643  et 
seq. 

83.  La.   Rev.  Civ.  Code  art   2891. 

84.  Spanish  Clv.  Code  lib  IV,  tit 
XI.     - 

85.  La.  Rev.  Civ.  Code  art  2926. 

86.  Spain.— Clv.  Code  lib  IV  tit 
IV. 

Philippine.— Clv.  Code  lib  IV  tit 
rv.  "In  accordance  with  the  legis- 
lation of  the  Partldas,  patterned 
after  the  Roman  Law.  the  contract 
of  purchase  and  sale  Is  eminently 
consensual  and,  consequently,  only 
requires  consent  for  its  perfection. 
In  order  that  an  instrument  be  nec- 
essary, it  was  required  that  this 
form  should  also  be  the  subject  of 
consent  and  that  the  validity  of  the 
contract  be  made  dependent  thereon: 
I  wish  a  bill  of  sale  to  be  made  of 
the  thing  sold,  was  what  the  vendee 
should  say  to  the  vendor,  accord- 
ing to  the  law  cited,  In  order  that 
he  might  not  be  bound  untiP  after 
the  execution  of  the  instrument." 
Jumero  v.  Usares,  17  Philippine 
112,  116. 

Porto  Rlao.>-OlT.  Code  lib  IV  tit 

•  rv. 


87.    Spain. — Civ.    Code    lib    IV    tit 

Philippine. — Clv.  Code  lib  IV  tit 
IX:  Martinex  v.  Ong  Pong  <3o.,  14 
Phhippine  726. 

Porto   Rlco.t-Civ.   Code  lib   IV   tit 

Sa     La.    Rev.    Civ.    Code   art    2986. 

89.  Spanish  Clv.  Code  lib  IV  tit 
VI.  See  Arrendamiento  6  C.  J.  p 
»7B. 

•0.  Spain.— Civ.  Code  lib  IV  Ut 
VIII. 

Philippine.— Clv.  Code  lib  IV  tit 
VIIL 

Porto  R|co.— Clv.  Code  lib  IV  tit  . 
VIIL 

91.     La.  Rev.  Civ.  Code  art  2801. 

93.  Phelan  v.  Wilson.  114  La. 
813,  823,  38  s  670  (where  it  is  said: 
"The  contract  may  be  innominate 
and  yet  convey  ownership.  Clv.  Coda 
art.  1900").  Compare  Thielman  v. 
Gahlman,  119  La.  S60,  852,  44  B 
123 

93.  La.  Rev.  Clv.  Code  art  1777: 
Kirk  V.  Kansas  City,  etc.,  R.  Co.,  61 
La.  Ann.   (67,   25  S  467. 

"There  cannot  be  any  doubt  that 
our  courts  would  consider  the  Instru- 
ment Invalid  as  a  donation,  and  It 
may  not  be  (technically  considered) 
a  sale  under  the  Civil  Code;  but  it 
does  not  necessarily  follow  that  the 
contract  Itself,  after  Its  execution, 
is  to  be  considered  as  void  because 
it  cannot  be  classed  under  the  con- 
tract of  sale.  Trop.  Vente,  No.  148." 
Helluin  V.  Minor,  12  La:  Ann.  124. 
126. 

94»     Spain. — ^Elscriche  Dicclonarto. 

LouislGLna. — Rev.  Clv.  Code  art 
1765. 

96.  Spain. — ^Escriche  Diocionarlo 
pp  614-618;  Sentence  Supr.  Trib. 
March  14,  1891,  Jur.  Civ. 

Louisiana. — Rev.  Civ.  Code  art 
1765. 

Philippine.— Pabalan  v.  Velex.  22 
Philippine  29. 

96.  Escriche  Dicclonarto. 

97.  Escriche  Dicclonario. 

9&     La.  Rev.  Clv.  Code  art  1787. 

99.  The  undertakfaigs  need  not,  of 
course,  be  Identical. 

[a]  PiMramptloiu— A  contract 
containing  mutual  covenants  shall 
be  presumed  to  be  commutative,  un- 
less the  contrary  is  expressed.  La. 
Rev.  Clv.  Code  art  1770. 

1.    Spain. — Bscriche  Dicclonario. 

Louisiana. — Rev.  Civ.  Code  art 
1768;  Kirk  v.  Kansas  City,  etc.,  R. 
Co.,  61  La.  Ann.  667,  26  S  467.  See 
also  Delabigarre  v.  New  (Orleans 
Second  Municipality,  3  La.  Ann.  230. 

Prance. — Pothler  Obi.  pt  1  o  1  {  L 
art  1 ;   Pothler  Contr.  Sale  pt  1  §  1. 

See  also  Ridings  v.  Johnson.  118 
V.  S.  312,  9  set  72,  32  L.  ««.  401. 
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other.*  A  principal  eontraet  is  one  existing  inde- 
pendently of  any  other,  in  which  both  parties  enter 
on  their  own  accounts  or  in  their  primary  capacities, 
as  a  sale;'  but  an  accessory  contract  merely  assures 
the  performance  of  a  prior  one  by  the  same  or  other 
parties,  as  in  suretyship,  mortgage,  or  pledge.* 

[i  13]  d  As  to  Motive  contracts  may  be  either 
gratuitous  or  onerous.*  The  latter  require  delivery 
or  service  from  both  parties,^  as  in  sale  or  lease, 
while  in  gratuitous  contracts  one  party  procures 
from  the  other  an  advantage  without  detriment  to 
himself,''  as  in  the  case  of  an  unconditioaal  donation. 

[i  14]  d.  As  to  Effect,  contracts  may  be  certain 
or  aleatory.^  The  ordinary  contract  is  a  certain  one 
because  in  the  usual  course  of  events  it  will  be  per- 
formed;* but  in  an  aleatory  or  hazardous  contract 
(for  example,  that  of  insurance),  performance  de- 
pends on  an  event  which  may  not  happen.^** 


[(  16]  e.  Misosllaneons.  There  is  also  in  Span- 
ish law  what  is  known  as  the  contrato  trino  which 
is  a  combination  of  partnership  (sociedad),  insur- 
ance (aseguracion),  and  sale  (venta),"  as  well  as 
the  contrato  presunto  (presumed  contract)  which 
results  from  a  service  rendered  to  another  who  is 
ignorant  thereof  but  whose  consent  is  implied  or 
presumed.^*  The  ordinary  contract,  however,  is  a 
contrato  verdadero  (true  contract)  in  which  the  con- 
sent is  actual  and  expressed  ;^^  but  on  the  other  hand 
we  find  menti<m  of  a  contrato  simulado  (false  or 
simulated  contract)  the  execution  of  tdiich  is  penal- 
ized by  a  fine  of  thrice  the  amount  of  the  damage 
which  it  causes  to  third  persons.**  The  distinction 
sought  to  be  drawn,  however,  between  licit"  and 
illicit"  contracts  appears  illogical,  since  it  is  ex- 
pressly provided  that  an  illicit  agreement  is  not  a 
contract,*' 


TV.   OPEBATION 


[f  16]  A.  In  OeneraL  Contracts  bind  only  the 
parties  and,  Where  rights  are  transmissible,  their 
heirs  and  successors."  But  neither  the  validity  nor 
the  performance  of  contracts  may  be  made  to  depend 
on  the  will  of  the  parties.*'  So  in  marriage  con- 
tracts an  attempt  to  subject  the  spouse's  property 
to  local  instead  of  general  laws  is  void.^  Should  the 
contract  contain  a  stipulation  in  favor  of  a  stranger, 
fae  may  claim  its  performance  on  notifying  the  obli- 


gee before  revocation,"  and  it  has  been  held  that 
this  doctriqe  is  applicable  to  a  wager  if  the  amount 
is  not  excessive." 

[$  17]  B.  Assignment  (ce8i6n)  of  rights  under 
a  contract  is  generally  permitted  by  the  civil  law." 
The  assignment  of  a  right  includes  all  accessory  ones 
like  suretyship,  mortgage,  pledge,  or  privilege.** 

Form.  The  assig^nment  must,  in  most  cases,  be  in 
writing  and  usually  a  public  instrument  is  required," 


8.  •  La.   Rev.   Civ.   Code  art  1769. 

3.    Spain. — ^ESscrlche  Dicclonarlo. 

Lioulslana. — ^Rev.  Civ.  Code  art 
1771. 

4i    Spain. — Bscriche  Dlcoionarlo. 

Louisiana. — Rev.  Civ.  Code  art 
1771. 

e.    Spain. — ^Escrictae  Dlccionario. 

Louisiana. — Rev.  Civ.  Code  art 
1772. 

.  S.     Spain. — ^E!scricbe  Dicclonarlo. 
^  Louisiana. — Rev.     Civ.     Code     art 
1774. 

7.  Spain. — ^ESscriche  Dicclonarlo. 
Louisiana. — Rev.     Civ.     Code     art 

1778. 

8.  La.  Rev.  Civ.  Code  art  177B. 

•.     La.    Rev.    Civ.    Code    art    1778. 

10.  Spain. — Bscriohe  Dicclonarlo; 
Sentence  Supr.  Trlb.  Oct  6,  1898, 
Jur.  Civ. 

Louisiana. — Rev.     Civ.    Code    arts 
1776,   1790;   Losecco   v.   GreKory,   108 
XjO.   648,    82   S   986. 
•  Philippine. — Civ.  Code  art  1790. 

Porto  Rico. — Civ.  Code  I   1704. 

11.  Bscrlche  Dicclonarlo  (where 
an  example  is  ^ven  of  two  partners, 
one  fumishins  capital  and  the  other 
cervices,   under   asreement    to   share 

Sroflts  equally,  but  later  deciding 
>iat  the  capitalistic  partner  shall  re- 
ceive a  larger  share  for  insurlner  the 
capital  for  the  other  and  purchasing 
a  portion  of  his  share,  Bscrtche  says 
further  that  there  has  been  much 
discussion  amonsr  Jurists  and  theo- 
logians as  to  whether  such  a  con- 
tract is  usurious,  but  that  It  Is  not, 
so  long  as  the  additional  amount  re- 
ceived Inr  the  capitalistic  partner  Is 
within  the  legal  rate  of  Interest). 

12.  Bscriche  Dicclonarlo. 

13.  Escrlche  Dicclonarlo. 

14.  Spain. — Pen.  Code  art  BBl; 
Escriche  Dicclonarlo.  But  It  can- 
not be  said  that  this  offense  has 
been  committed  where  the  act  com- 
plained of  as  prejudicial  arose  inde- 
pendently and  after  the  act  of  sim- 
ulation, since  the  latter  must  relate 
directly,  to  the  person  prejudiced. 
Sentence  Supr.  Trlb.  June  18,  1888, 
Jur.   Cr. 

Philippine. — Pen.  Code  art  538. 

15.  Bscriche  Dicclonarlo. 
IB.     Bscriche   Dicclonarlo. 

17.    Philippine. — Civ.      Code      arts 
1265,  1271;  Com.  Code  art  68. 
'    Porto  Rico,— <;iv.  Code  arts  1228, 
1242.  '__ 


1&  Spain. — Civ.  Code  art  1257; 
Sentence  Supr.  Trlb.  Febr.  13,  1897, 
Jur.  Civ. 

Philippine.— Civ.  Code  art  1257; 
Ibanes  v.  Hongkong,  etc.,  Bank.  22 
Philippine  672:  Wolfson  v.  Martinez, 
20  Philippine  340;  Lopez  v.  Enrlquez, 


16   Philippine   336. 

Porto    Rico. — Civ.     Code     I 
Rlc 


1224; 
aiines   v.   Matta,    19   Porto   Rico   388. 

19.  Spain. — Civ.  Code  arts  1116, 
1266:  Sentence  Supr,  Trlb.  March  14, 
1891,  Jur.  Civ. 

Philippine. — Civ.  Code  arts  1116, 
1256:  Fernandes  v.  Manila  Electric 
R.    Co.,    14    Philippine   274. 

Porto  Rico.-^Iv.  Code  |l  1082, 
1223;  Paracchina  v.  Vila,  23  Porto 
Rico  139;  Aquilue  v.  Abreu,  5  Porto 
Rico  34. 

"It  was  suggested  during  the  dis- 
cussion of  the  case  In  this  court  that, 
in  the  acknowledgment  above 
quoted  of  the  indebtedness  made  by 
the  defendant,  she  Imposed  the  con- 
dition that  she  would  pay  the  obli- 
gation if  she  sold  her  house.  If 
that  statement  found  In  her  ac- 
knowledgment of  the  indebtedness 
should  be  regarded  as  a  condition,  it 
was  a  condition  which  depended  upon 
her  exclusive  will,  and  Is.  therefore, 
void.  (Art.  1116,  Civil  Code.)"  Os- 
mefia  v.  Rama,  14  Philippine  99,  102. 

"It  is  evident  that  the  court  be- 
low did  not  err,  in  the  manner  al- 
leged, when  ordering  a  new  sale  with 
a  reduction  of  26  per  cent  of  the  fig- 
ure acceptable  at  the  first  auction, 
nor  is  said  provision  In  conflict  with 
the  mortgage  deed;  on  the  contrary, 
it  entirely  agrees  with  it,  and  also 
with  article  1278  of  the  Civil  Code, 
which  enjoins  the  faithful  per- 
formance of  contracts.  Nor  is  it 
contrary  to  the  provisions  of  article 
1256  of  the  Civil  Code,  which  only 
states  that  "the  validity  and  fulflU- 
ment  of  contracts  can  not  be  left 
to  the  will  of  one  of  the  contracting 
parties.'  It  was  not  the  will  of  the 
judgment  creditor  that  prevailed  in 
the  order  contained  in  the  Judgment 
appealed  from,  but,  as  may  be  seen. 
It  Is  the  express  precept  of  the  law 
itself,  which,  in  establishing  the 
only  sale,  did  not  purpose  to  so 
benefit  the  debtor  that,  in  the  event 
that  no  bidder  appeared,  the  collec- 
tion of  the  mortgage  debt  should  re- 
maln   forever   in   abeyance,   but   was 


expressly  made  in  favor  of  the  cred- 
itor, whom  the  regulations  authorize 
to  request  a  second  sale,  with  a  re- 
duction of  26  per  cent;  this  is  what 
was  ordered  in  the  judgment  ap- 
pealed from."  Legaspi  v.  Agullar, 
12  Philippine  368.  368. 

ao.     Spain. — Civ.  Code  art  1317. 

Philippine. — Civ.  Code  art  1317. 

Porto  Rico. — Civ.  Csde   i    1284. 

31.  Spain. — Civ.    Code    art    1257. 
Philippine. — Civ.  Code  art  1267. 
Porto  Rico. — Civ.  Code  I   1224. 

32.  Sentence  Spanish  Supr.  Trih. 
Oct.  6,  1893,  Jur.  Civ. 

33.  Spain. — Civ.  Code  art  1626  et 
seq.  Compare  C^v.  Code  art  1198. 
The  right  to  support  cannot  be.  as- 
signed, but  claims  for  pensions  In 
arrears   may  be.     Civ.    Code  art  151. 

Louisiana. — Rev.  Civ.  Code  arts 
2642-2654;  Cox  v.  Lake  Charles  First 
Nat.  Bank,  126  La.  88,  58  S  227. 

Philippine. — Civ.  Code  art  1626  et 
seq.  Compare  Civ.  Ctode  arts  161, 
1198. 

Porto  Rico, — Civ.  Code  |  1429  et 
seq.      Compare    Civ.    Code    If    1143. 

Argentina. — av.  Code  Ub  U  i  III, 
tit  IV. 

Chile.— Civ.  CJode  Ub  IV  Ut  XXV. 

Guatemala. — Cly.  Code  lib  III  tit 
II  I  XIL 

Uruguay.— Civ.  Code  Ub  IV  Ut  II 
cap  VIII. 

Venezuela. — Civ.  Code  Ub  HI  Ut 
VI    I  VII. 

See  also  CesiOn  11  C.  J.  p  221; 
and   generally   Asslgnm^ts   I   44  et 

"^§4.     Spain.— Civ.  Code  art  1628. 

Louisiana. — Rev.  Civ.  Code  art 
2646. 

Philippine,— Civ.  Code  art  16J«: 
Asuncion  v.  Nieto,  4  Philippine  97; 
Palma  v.  Caftixares,  1  PhllippiiM 
602. 

Porto  Rloo.— Civ.  Code  I  1481. 

8S.  Spain.— Civ.  Code  art  1280  «, 
6). 

Louisiana. — Civ.  Code  arts*  2642- 
2664;  Gordon  v.  MUchler,  84  U. 
Ann.  604.  See  also  Cox  v.  Lake 
Charles  First  Nat.  Bank,  126  La.  II. 
52  S  227. 

Philippine.— av.  C:ode  art  1280  (4, 

Porto  Rico.— Civ.  Oodft  i  1247  (4. 1). 

Argentina. — Civ.  Code  lib  II  I  lU 

tit  IV.  . 


For  later 
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and  it  is  effective  aa  against  strangers  only  from  the 
time  of  its  entry  in  the  public  r^stiy  or  inclusion 
in  a  public  instrument.^  Negotiable  instruments 
payable  to  order  are  transferable  by  indorsement;" 
those  payable  to  bearer,  by  simple  delivery,^  and 
those  neither  so  payable  nor  n^otiable  may  be 
transferred  without  the  debtor's  consent."  Gener- 
ally, however,  notice  to  the  debtor  is  required,*"  and 
a  debtor  without  notice  of  the  assignment  who  pays 
the  creditor  is  released.'^ 

liialnlity.  An  assignor  in  good  faith  who  guaran- 
tees the  debtor's  solvency  is  impliedly  liable  for  one 
year  only,''  and  the  assignee  must  first  exhaust  the 


seeorities,  negligence  to  utilize  which  will  deprive 
him  of  the  guaranty."  The  assignor  of  nonnego- 
tiable  instruments  does  not  impliedly  guarantee  the 
debtor's  solvency  but  only  the  validity  and  owner- 
ship of  the  c)aim."  A  general  assignment  of  rights 
for  a  lump  sum  does  not  involve  a  warranty  of  each 
item,  unless  the  greater  part  fails,"  and  the  assignor 
of  an  inheritance  without  specification  need  only 
show  that  he  is  an  heir."  The  obligor  of  an  assigned 
claim  in  litigation,  where  answer  hiss  been  filed,  may 
extinguish  it  by  paying  the  assignee,  within  nine 
days  after  he  demands  payment,  the  sum  paid  by  the 
latter  with  costs  and  interest.*'        , 


V.  INTEBPBETATIOK 


[4  18]  Where  the  terms  of  a  contract  are  dear 
they  are  to  be  observed  literally,  but  the  intention 
of  the  parties  must  always  prevail."  Such  intention 
must  be  ascertained  in  the  light  of  their  acts,  con- 


temporaneous with,  and  subsequent  to,  the  formation 
of  the  contract,"  and  general  terms  are  not  to  be 
interpreted  so  as  to  conflict  with  such  intention." 
Where  the  phraseology  of  a  contract  admits  of  dif- 


Chlle.— civ.  Code  lib  rV  tit  XXV. 

Guatemala. — Civ.  Code  lib  III  tit 
II   i  XII. 

Uruguay. — Civ.  Code  lib  IV  p  II 
tit  II  cap  VIII. 

Venexuela.— Civ.  Code  Ub  III  tit 
VI   I  VII. 

See  Assignments  I  72  et  seq. 

96.  Spain. — Civ.  Code  arts  ISM, 
1218.   1237. 

Philippine. — Civ.  Code  arts  1B26. 
1218,  1227;  liOpea  v.  Alvarea.  » 
Philippine   28. 

Porto  Rlco.-^-Clv.  Code  |{  1429, 
1187.    119B. 

37.  Spain.— Com.  Code  arts  461, 
466. 

Philippine.— Com.  Code  arts  461, 
466. 

Porto  Rico. — Com.  Code  arts  461, 
466. 

Venezuela.— Com.  Code  art  127. 

See  Bllia  and   Notes  }   627  et  seq. 

38.  Spain. — Com.    Code    art    645. 
Philippine. — Com.  Code  art  546. 
Porto  Rico. — Com.   Code  art  645. 
Chile. — Com.  Code  art  1«2. 
Guatemala. — Com.    Code   art    229. 
Mexico. — Com.  Code  art  389  et  seq. 
Venezuela. — Com.  Code  art  127. 
See  Bills  and  Notes  i  666. 

S9.     Spain. — Com.  Code  art  847. 

Philippine. — Com.  Code  art  847. 

Porto  Rico. — Com.  Code  art  847. 

30.     Spain. — Com.  Code  art  847. 

Louisiana. — Rev.  Civ.  Code  arts 
2643.  2644;  General  Electric  Co.  v. 
Board  of  Assessors,  *121  L,a.  116,  46 
S  122;  Geisenberser  v.  Cotton,  116 
La.    661,   40   S  929. 

Philippine. — Com.  Code  art  347. 

Porto  Rico. — Com.  Code  art   347. 

Argentina. — Civ.  Code  lib  II  i  III 
tit   IV   (also  requiring  consent). 

Chile. — Civ.   Code  Ub.  IV  tit  XXV. 

Guatemala. — Civ.  Code  lib  III  tit 
II    }   XII. 

tJruBuay.— Civ.  Code  lib  IV  tit  II 
cap  VII   (also  requiring  consent). 

Venezuela. — Civ.  Code  Ub  III  tit 
VI  I   VII. 

See  Assignment  {  94  et  seq. 

81.  Spain. — Civ.  Code  art  1628. 
Compare  Civ.  Code  art  1198. 

Louisiana. — Rev.  Civ.  Code  art 
2644. 

Philippine. — Civ.  Code  art  1628. 
Compare  Civ.  Code  art  1198. 

Porto  Rico. — Civ.  Code  I  1430. 
Compare  Civ.   Code  i  1144. 

33.  Spain. — Civ.  Code  art  1630 
(providing  also  that  if  the  term  of 
payment  has  not  expired  liability 
shall  cease  one  year  after  maturity 
or  ten  years  if  'the  claim  is  per- 
petual). 

Philippine. — Civ.  Code  art  1630. 

Porto  Rico. — Civ.   Code  i   1463. 

38.  Argentina. — Civ.  Code  lib  II 
f  III  tit  IV  (providing,  however, 
that  soch  result  will  not  follow  a 
mere  eztenalon  of  time  to  the  debtor 
unless  he  Is  then  solvent). 

84.     Spain. — Com.    Code  art   348. 

Louisiana. — Rev.  C!iv.  Code  art 
2647. 

Philippine.— Com.  Code  art  348. 


Porto  Rico. — Com.  Code  art  848. 
'   3S.     Spain. — Civ.   Code  art   1632. 

Philippine. — Civ.  Code  art  1532. 

Porto  Rico. — Civ.  Code  |   1435. 

ae.    Spain.— Civ.  Code  art  1531. 

Philippine.— Civ.  Code  art  1531. 

Porto  Rico. — Civ.  Code  I   1434. 

87.     Spain. — Civ.   Code  art  1535. 

Philippine. — CMv.  Code  art  1586; 
AldegueQ  v.  Aposaga,  6  Philippine  684. 

Porto   Rico.— Civ.   Code  |   1438. 

"The  defendant,  by  an  amended 
answer,  pleaded  that  under  article 
1536  of  the  Civil  Code  be  should  be 
allowed  to  satisfy  the  note  by  pay- 
ment to  the  assignee  of  the  amount 
given  for  it  on  the  assignment,  con- 
tending further  that  nothing  hav- 
ing actually  been  advanced,  but  only 
a  credit  allowed,  no  payment  of 
money  was  required  of  him.  To  this 
somewhat  curious  contention  it  Is 
sufficient  answer  that  article  1635  of 
the  Civil  Code  applies  only  to  a 
claim  in  litigation  (credito  litlgioso), 
the  meaning  of  which  Is  not  a  claim 
open  to  litigation,  but  one  which  Is 
actually  litigated;  that  is  to  say,  dis- 
puted or  contested,  which  happens 
only  after  an  answer  interpo.sed  in 
a  snit  The  terms  of  this  article 
are  'plain  and  they  are  well  com- 
mented upon  by  Manresa  in  his 
treatise  thereon."  Robinson  v. 
Oarry,   8   Philippine   275. 

38.  Spain. — Civ.  Code  art  1281; 
Com.  Code  art  67;  Sentence  Supr. 
Trlb.   July   18.   1867,   Jur.   Ov. 

Louisiana. — Rev.  Civ.  Code  art 
1960. 

Philippine. — Civ.  Code  art  1281; 
Com.  Code  art  58;  Lambert  v.  Fox, 
26  Philippine  588;  Velasco  v.  Lao 
Tam.  23  Philippine  496;  Taylor  v. 
Pierce,  20  Philippine  103:  Olsen  v. 
Matson,  19  Philippine  677;  Noel  v. 
Oodinex,  18  Philippine  546;  Hernan- 
des  v.  Antonio,  16  Philippine  607; 
Gsell  V.  Koch,  16  Philippine  1; 
Reyes  v.  Limjap.  16  Philippine  420; 
Jimeno  v.  Oacilago,  14  Philippine  16; 
Nolan  V.  Majfay,  12  Philippine  559: 
Palaclos  V.  Cavite  Municipality.  12 
Philippine  140;  Aniveraario  v.  Ter- 
nate,  10  Philippine  63;  Azarraga  v. 
Rodrlgues,  9  Philippine  637;  Alburo 
v.  VlUanueva,  7  Philippine  277; 
Perez  v.  Pomar,  2  Philippine  682; 
Conzales  v.  Criaanto,  2  Philippine 
404,  1  Off.   Gas.   723. 

Porto  Rico. — Civ.  Code  (  1248; 
Com.  Code  art  67;  Paracchinl  v. 
Villa,  23  Porto  Rico  139;  Sola  v. 
Orcasltas,  11  Porto  Rico  78;  Salo- 
mons V.  Leon,  6  Porto  Rico  87;  Bsbri 
v.  Serralles,  3  Porto  Rico  24. 
•See  Contracts  I   481  et  seq. 

[a1  If  the  terms  axe  claaz  and 
•zpUdt,  there  Is  no  need  to  invoke 
the  rules  of  interpretation.  Sen- 
tence Supr.  Trlb.  March  1,  1862. 
Jur.  Civ.;  Sentence  Supr.  Trib,  April 
11,  1865,  Jur.  Civ.j  Sentence  4upr. 
Trlb.  June  19,  1865,  Jur.  Civ.;  Sen- 
tence Supr.  Trib.  Nov.  19,  1891,  Jur. 
Civ.;  Lambert  v.  Fox,  26  Philippine 
588. 


89.  Spain. — av.  Code  art  1282; 
Cora.  Code  art  67:  Sentence  Supr. 
Trib.  March  28,  1867,  Jur.  Civ.;  Sen- 
tence Supr.  Trib.  Nov.  16,  1870,  Jur. 
Civ.;  Sentence  Supr.  Trlb.  Febr.  28. 
1871,  Jur.  Civ.:  Sentence  Supr.  Trib. 
Nov.   9,    1887,   Jur.   ClV. 

Louisiana. — Rev.  Civ.  Code  art 
1966. 

Phlllppinn — Civ.  C!ode  art  1282; 
Com.  Code  art  67;  Tafiido  v.  Ju- 
mauan.  17  Philippine  836:  Figueraa 
V.  Rocha.  13  Philippine  604;  Alburo 
V.  Villanueva,  7"  Philippine  277: 
Calvo  V.  Olives,  6  Philippine  88  [aft 
208  U.  S.  443,  28  SCt  382,  52  L.  ed. 
6641;  McCullough  v.  Aenlle,  3  Phil- 
ippine 286;  Perez  v.  Pomar,  2  Phil- 
ippine. 682.  "While  the  present  Code 
of  Civil  Procedure  contains  several 
rules  for  the  construction  of  con- 
tracts (sees.  286-294),  they  are 
not  inconsistent  with  ttie  provisions 
of  this  article.  1282,  which  there- 
fore remains  In  force."  Asia  v. 
Pardo,  2  Philippine  401,  408.  "The 
rules  for  the  Interpretation  of  con- 
tracts are  found  in  Chapter  IV  of 
Title  II  of  Book,  rV  of  the  Span- 
ish Civil  Code,  where  in  article 
1282,  the  elementary  principle  that 
contracts  are  to  be  Interpreted  in 
accordance  with  the  intention,  aa 
shown  by  the  acts  of  the  parties, 
is  expressly  enjoined  upon  us  as 
a  primary  cation  of  construction, 
in  these  words:  'In  order  to  Judge 
of  the  Intention  of  the  contract- 
ing parties  regard  must  be  had 
principally  to  their  acts,  both  con- 
temporaneous and  subsequent  to  the 
contract.' "  Atlantic  Gulf  Co.  v.  In- 
sular  (Sovt.,    10    Philippine    166,    174. 

Porto  Rico.— .Civ.  Code  I  1249; 
Com.  Code  art  67;  Paracchina  v. 
Vila,  28  Porto  ,Rico  139;  Iglesias  v. 
Bolivar,  11  Porto  Rico  422:  Sola  v. 
Orcasltas,  11  Porto  Rico  78;  Caldas 
V.   Garcia,   8   Porto  Rico   454.  , 

40.  Spain. — CMv.  Code  art  1288; 
Sentence  Supr.  Trtb.  July  1,  1896, 
Jur.   Civ. 

Philippine, — Civ.  Code  art  1288: 
Hibberd  v.  McElroy,  25  Philippine 
164;  Jimeno  v.  Gacllago,  14  Philip- 
pine 16:  Nolan  v.  Majinay.  12  Phil- 
ippine 659;  De  Guzman  v.  Balarag, 
11  Philippine  603;   Azarraga  v.  Rod- 


riguez, 9  Philippine  637. 
Porto  Rico.— Civ.  Code  |  1260. 
Article     1283    of    the    Civil    Code 


grovldes  that  "however  general  may 
e  the  terms  of  a  contract,  there 
shall  not  be  understood  as  included 
therein  things  and  cases  different 
from  those  regarding  which  the  in- 
terested parties  proposed  to  con- 
tract;' ajid  we  are  of  opinion  that 
aithoug'h  the  word  'remainder,'  as 
used  in  the  third  article  of  the  said 
agreement,  might  in  the  broadest 
acceptation  of  the  term,  refer  to  the 
total  balance  resulting  from  the  sale 
of  the  Escolta  property;  neverthe- 
less, under  the  provisions  of  the 
foregoing  article  It  should  be  lim- 
ited   to    the   subject-matter    of    the 
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ferent  meamngs,  that  meaning  shall  be  adopted 
which  will  most  serve  to  give  it  effect,*^  and  conform 
to  its  natore  and.  purpose.^  The  various  clauses 
uoust  be  constmed  in  relation  to  each  other,  giving 
doubtful  ones  the  meaning  derived  from  the  whole. 
Where  the  copies  of  the  instrument  presented  by  the 
parties  differ  from  that  of  the  agent  or  broker  who 
n^otiated  a  commercial  contract,  the  one  appearing 
in  his  books,  if  kept  in  accordance  with  law,  shall 
prevaiL**  Custom  and  usage  must  be  resorted  to  in 
resolving  ambiguity  and  supplying  omissions,**  and 
contracts  made  in  a  foreign  country  are  governed  by 
its  laws,  provided  they  are  not  in  conflict  with  public 
morals  and  order.**  Marriage  contracts  imply,  in 
the  absence  of  a  contrary  stipulation,  the  conjugal 
partnership,  even,  as  regards  the  husband,  when  con- 
tracted in  tt  foreign  country."  The  rule  of  contra 
proferoitem  is  applied  to  the  extent  of  interpreting 


an  obscure  elaa8«  most  strongly  against  its  author,** 
and  if  doubts  ariung  from  a  eommercial  contract 
cannot  be  resolved  by  the  code  of  commerce  or  com- 
mercial custom,  the  debtor  shall  be  given  the  benefit 
of  the  doubt.**  Where  other  rules  fail,  the  contract, 
if  supported  by  a  good  cause,  is  so  constmed  as  to 
pass  the  least  interests;  if  the  cause  is  valuable  the 
construction  shall  favor  the  utmost  reciprocity  of 
interests;  and  if  the  intention  of  the  parties  cannot 
be  ascertained  as  to  the  principal  purfMse  of  the 
contract  it  is  void.*"  Time  is  generally  computed 
in  contracts  according  to  the  Ghrworian  calendar,  a 
day  meaning  twenty-four  hours.®  Negotiable  in- 
struments and  loans  are  subject  to  special  provisions, 
but  days  of  grace  or  courtesy  are  recognized  only 
if  so  specified  in  the  contract  or  expresslT  provided 
by  law.** 


VI.    DISOHABQE  OB  EZTINOTION 


[$  19]  A.  In  OenoraL  Contracts  in  the  civil  law 
may  be  discharged  by  novation,*'  by  condonation,** 
by  performance,  by  rescission,**  by  annulment,*''  by 
imi)088ibility,°*  by  confusion,**  or  by  compensation.* 


[$  20]  B.  Novation.  Novation  takes  place  when 
there  is  a  change  in  the  terms  of  the  contract  or  in 
one  or  both  parties."  The  substitution  of  terms 
must  be  express,  or  the  new  terms  must  be  incon- 


atreement,  and  thus  limited,  it  must 
be  taken  to  refer  to  the  remainder 
of  the  share  of  the  inheritance  in 
which  ConcepclOn  Calvo  had  a  usu- 
fructuary life  Interest."  Calvo  v. 
OUves,  <  Philippine  88.  91  [aff  208 
V.  8.  Hi,  28  set  382.  52  L.  ed. 
E64]. 

"As  we  are  Kolns  to  construe  the 
scope  and  extent  of  the  guaranty 
Kiven  by  the  appellant.  It  will  be 
well  to  bear  In  mind  that  among 
the  rules  for  interpreting  contracts 
Is  that  of  section  1250  of  the  Civil 
Code,  according  to  which  however 
general  the  terms  of  the  contract 
may  be,  there  should  not  be  under- 
stood as  included  therein  things  and 
cases  different  from  those  with  re- 
gard to  which  the  persons  interested 
intended  to  contract."  Valdes  v. 
Acevedo,  23  Porto  Rico  684,  688. 

41,     Spain. — Civ.  Code  art  1284. 

Ltonisiana. — Rev.  Civ.  Code  art 
ttSl. 

Philippine. — Civ.  Code  art  1284. 

Porto  Rico. — Civ.  Code  I  1261; 
Paracohlnl  v.  Vila,  23  Porto  Rico 
129. 

(a1  Th*  woM  'IdTt^  IB  a  Immm 
construed  as  if  it  read  "glTe  in 
lease."  Sentence  Supr.  Trlb.  Dec.  21, 
1896,  Jur.  Civ. 

4B.     Spain. — Ctv.  Code  art  1286. 

Philippine. — Civ.  Code  art  1286; 
Qpnsales  v.  Crlsanto.  2  Philippine 
404,  1  Off.  Gas.  723. 

Porto  Rico. — Civ.  Code  |  1253. 

"If  there  could  be  any  doubt  as 
to  the  meaning  of  this  language 
taken  by  Itself,  It  would  be  removed 
by  a  consideration  of  the  general 
scope  and  purpose  of  the  instrument 
in  which  it  occurs.  (See  Civ.  Code 
art  1286.)"  Qermann  v.  Donaldson, 
1   Philippine  63,   66. 

fa].  Contract  oonatmad  as  Isase. 
— Sentence  Supr.  Trlb."  Jan.  4,  1894, 
•Jur.  Civ. 

48.     Spain. — Civ.  Code  art  1285.      . 

Philippine. — Civ.  Code  art  1285; 
McCullough  v.  Aenlle,  3  Philippine 
386. 

Porto  Rico. — Civ.  Code   |   1262. 

44.     Spain. — Com.  Code  art   58. 

Philippine. — Com.  Code  art  68. 

Porto   Rico. — Com.   Code  art  58. 

48.  Spain. — Civ.  Code  arts  6,  1287; 
Com.  Code  art  2. 

Louisiana. — ^Rev.  Civ.  Code  art 
1953. 

Philippine. — Civ.  Code  arts  6,  1287; 
Com.  Code  art  2. 

Porto  Rico. — Civ.  Code  {|  7,  1264; 
Com.   Code  art   2. 

46.     Spain.— Civ.   Code  art  11. 

Philippine. — Civ.  Code  art  11;  Oer- 


mann  v.  Donaldson,  1  Philippine  63. 
Porto  Rico. — Civ.  Code  I   11:   Ca- 
bassa  v.  Nadal.  28  Porto  Rico  691. 

47.  Spain. — Civ.  Code  arts  1816, 
1826. 

Philippine.— Civ.  Code  arts  1316. 
1825;  De  la  Rama  v.  De  la  Rama,  11 
Philippine   746. 

Porto  Rico.— Civ.  Code  {|  1282, 
1292. 

48.  Spain.— CIv.  Code  .  art  1288; 
Sentence  Supr.  Trih,  Dec.  28,  1864, 
Jur.   Civ. 

Louisiana. — Rev.  Civ.  Code  art 
1967:  Mutual  L.  Ins.  Co.  v.  New, 
126  La.  41,  61  S  61.  186  AmSR  826. 
27  LRANS  481;  Harper  ».  Cltisens' 
Bank.   61   La.   Ann.   611,   26   S  466. 

Philippine. — Civ.  Code  art  1288; 
Alburo  v.  Vlllanueva,  7  Phillpplno 
277;  McCullough  v.  Aenlle.  3  Philip- 
pine 286. 

Porto  Rico. — CIv,  Code  I  1266. 

48.     Spain. — Com.  Code  art  69. 

Philippine. — Com.  Code  art  69. 

Porto  Rico. — Com.  Code  art  69. 

SO.  Spain. — Civ.  Code  art  -1289; 
Sentence  Supr.  Trlb.  March  7,  1896, 
Jur.   Civ. 

Philippine. — Civ.  Code  art  1289; 
Padilla  V.  Llnsangan,  19  Philippine 
66;  Peres  v.  Cortes,  15  Philippine 
2li;  Alburo  v.  ViUanueva.  7  Philip- 
pine 277;  Peres  v.  Pomar,  2  Philip- 
pine 682. 

Porto  Rico. — Civ.  Code  {   1266. 

"Inasmuch  as  we  are  in  doubt  as 
to  which  of  the  two  contracts  it 
was  by  reason  of  which  Medina  fur^ 
nished  the  P  176  with  which  Ollno 
redeemed  his  -  land  from  Isldora 
Rendon,.  and  Olino  in  turn  con- 
sented to  the  transfer  of  the  land 
to  Medina,  the  party  who  furnished 
the  money,  we  elect  to  consider  that 
said  contract  was  that  of  loan,  be- 
cause such  a  contract  Involves  a 
smaller  transmission  of  rights  and 
interests,  and  the  debtor  does  not 
surrender  all  rights  to  his  property 
but  simply  confers  upon  the  cred- 
itor the  right  to  collect  what  Is  ow- 
ing from  the  value  of  the  thing 
given  as  security,  there  existing  be- 
tween the  parties  a  greater  reci- 
procity of  rights  and  obligations. 
(Art.  1289,  Civil  Code.)"  Ollno  v. 
Medina,  13  Philippine  379,  382. 

"Section  1266  of  said  C^ivil  C6de 
is  not  applicable  to  this  case,  be- 
cause the  dominant  meaning  of  the 
provisions  of  the  clause  in  litiga- 
tion— that  is  to  say,  the  real  Inten- 
tion of  the  contracting  parties — is 
shown  upon  reading  said  clause,  al- 
though it  does  contain  some  errors 
which  are  more  of  words  than  ideas. 


which  do  not  alter  such  meaning." 
Sola  V.  Orcaaitas,  11  Porto  Rico  78, 
87. 

81.  Spain. — Civ.  Code  art  7;  Com. 
Code  art  60. 

__  Philippine. — CIv.  Code  art  7;  Com. 
Code  art  60. 

Porto  Rico.— CIv.  Code  I  8;  Oom. 
Code    art    60. 

"The  reason  why  the  first  day  Is 
excluded  is  undoubtedly  because  the 
appellant  is  given  flneen  days  in 
which  to  appeal,  and  as  Paragraph  I, 
article  7  of  the  Civil  Code  provides 
that  a  day  shall  always  be  ander- 
stood  to  consist  of  twenty-four 
hours.  It  follows  that  the  period 
allowed  would  not  be  fifteen  com- 
plete days  were  the  day  in  question 
— that  is,  the  day  of  the  publication 
of  the  Judgment — to  be  included  in 
the  computation."  U.  S.  v.  Tiqut,  1 
Philippine  306.  807.  Compare  XJ.  S. 
v.  Painaga,  27  Philippine  IS.  See 
Time  [38  C!yc  3061. 

8ft  Spaing— Com.  Coda  arts  CO. 
61. 

Philippine. — (3om.     Code    arta     SO. 

'Porto  Rlco.'-Com.  Code  arta  60. 
61. 

See  Infra  I  20. 

See  infra  f  21. 

See  infra  f  22. 

See  infra  t  23. 

See  Infra  I  24. 

See  infra  I  25. 

See  Confuslo  12  C.  J.  p  488. 

See    Compensatio    12    C.    J.    p 


83. 
84. 


88. 

8T. 


SB. 
60. 

224. 
61. 


Spain. — E^scriche  Dlccionarlo; 
Civ.  C^>de  art  1208  et  seq.  The  rules 
regarding  novation  are  not  infringed 
where  the  documents  recite  the  ab- 
sence of  novation.  Sentence  Supr. 
Trlb.  Jan.   11,  1897,  Jur.  Civ. 

Louisiana. — Rev.  Civ.  Code  art 
2185  et  seq;  Sucker  State  Drill  Co.  v. 
Loewer,  114  La.  403,  38  S  399. 

Philippine. — <3iv.  Code  art  1203  et 
seq;  Vaca  v.  Kosca,  26  Philippine 
888;  Marlines  T.  Ovives,  26  Philip- 
pine 681;  Peterson  v.  Asada.  8  Philip- 
pine 482. 

Porto  Rico. — Civ.  Code  i  1171  et 
seq;  Landis  v.  MayagOes  Electric  Co.. 
6  Porto  Rico  128;  Salomons  v.  LeCn. 
6  Porto  Rico  87. 

Quebec. — Civ.  Code  art  1169.  See 
Novation  [89  Cyc  1129]. 

"A  novation  may  be  created  only  in 
the  manner  set  out  by  section  1171 
of  the  Civil  Code,  and  we  cannot  sec 
that  the  appellant  has  brought  him- 
self within  any  of  the  provisions  of 
that  section."  OJdas  v.  Oarcla.  8 
Porto   Rico   464,   467. 


For  latMT  oaasa,  darelopmanta  and  chaagas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  anmber. 
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sistent  with  the  old*  Novation'  o£  marriage  con- 
tracts as  to  existing  or  future  property  eannot  be 
effected  after  the  marriage  has  occurred.**  Changes 
in  such  contracts  before  marriage  require  the  con- 
currence and  attendance  (where  possible)  of  those 
who  participated  in  the  original  contract,**  imd,  as 
to  third  persons,  the  marginal  notation  of  the  modi- 
fying instrument  is  the  protocol  of  the  original,  and, 
in  ease  of  the  latter 's  registry,  the  former's  also.** 
Novation  by  substituting  a  new  debtor  in  place  of 
the  original  one  may  be  effected  without  the  latter's 
knoivle^ge  but  not  without  the  creditor's  consent.** 
The  insolvency  of  the  new  debtor,  unless  prior, 
public,  and  known  to  the  old  one,  will  not  revive  the 
claim  against  the  latter  where  the  creditor  has  ac- 
cepted the  novation.*'  The  subrogation  of  a  stranger 
to  the  creditor's  rights  must  usually  be  dearly 
proved ;  but  it  is  presumed  when  a  creditor  pays  an- 
other preferred  creditor,  when  a  stranger  pays  with 
the  express  or  implied  approval  of  the  debtor,  and 
when  the  person  interested  in  performance  pays 
without  prejudice  to  the  effects  of  confusion  as  to 
his  share.**  Subrogation  may  be  effected  without  the 
creditor's  consent  where  the  debtor,  in  order  to  make 
payment,  has  borrowed  money  by  i,  public  instru- 
ment reciting  therein  his  purpose  and  in  the  receipt 
the  source  of  payment."  Subri^ation  transfers  the 
claim  with  its  accessory  rights  against  debtor  and 
strangers  whether  sureties  <»:  mortgagees.'*  The 
creditor  who  has  received  partial  payment  may  ez- 


•B.     S|>ain. — civ.  Code  art  1204. 

Philippine. — Civ.  Code  art  1S04; 
Martines  r.  Cavlves,  25  Philippine 
581:  Zapanta  v.  Do  Rotaeche,  21 
Philippine  154;  Santos  v.  Reyea,  10 
Philippine  123:  Compaflla  Qen.  de 
Tabacos  v.  Molina,  5  Philippine  142. 

Porto  Rico.— Civ.  Code  |  1172. 

[a]  miiilr  aooMMital  Bu>dlflea> 
itOBS  will  not  effect  novation.  Sen- 
tence Supr.  Trib.  April  4,  IStS,  Jnr. 
Civ. 

[b1  Aa  WMoeeptod  offer  to  diaace 
tt*  ienm  of  a  contract  will  not  pro- 
duce novation.  Sentence  Supr.  Trlb. 
March  18,  18*t,  Jur.  Civ. 


8u' 


[c]    ftaplMI  stfvattoB  see  Sentence 
^    THb,   April  1*.  1898,  Jur.  Civ. 


as.    Spain. — Civ.  Code  art  IS 20. 

Philippine. — Civ.  Code  art  1220. 

Porto  Rico. — Civ.   Code  J   1287. 

Areentina.— Civ.  Code  lib  II  |  ITI 
tit  If. 

Uromiay.— Civ.  Code  Mb  IV  pt  II 
tit  ^I  o  I. 

(a]  Bat  la  flhurtemala  and  MMdoo 
such  contracts  may  be  modified  dur- 
ing marriage  or  In  case  of  divorce. 
Ouatemala  Civ.  Code  arts  1185-1187; 
Mexico  CiT.  Code  lib  III  tit  X. 

•«.     Spain. — Civ.  Code  art  181>. 

Philippine.— Civ.  Code  art  18U. 

Porto  Rico.— Civ.  Code  f  1288. 

as.     Spain. — Civ.  Code  art  1822. 

Philippine. — Civ.   Code  art   1822. 

Porto  Rico.— Civ.  Cbde  |   1288. 

sa.     Spain. — Civ.  Code  art  1205. 

Liouisiana. — ^Rev.  Civ.  Code  art 
2191. 

Philippine. — Civ.  Code  art  1206; 
Vaca  v.  Koaca.  26  Philippine  888; 
Martlnes  v.  Cavlves,  25  Philippine 
S81;  Asarrasa  V.  Rodriguez,  9  Philip- 
pine  C37. 

Porto  Rico. — Civ.   Code   i   1178. 

Quebec. — Civ.  Code  art  1172. 

(a]  nuia  novation  takes  place 
where  a  stranger  renews  promlsBory 
notes  wl^h  the  creditor's  knowledge. 
Sentence  Supr.  Tribi  Febr.  8.  1886, 
Jur.  Civ. 

87.     Spain. — Civ.  Code  art  1206. 

Philippine. — Civ.  Code  art  1206. 

Porto  Rico. — Civ.  Code  |   1174. 

Compare  La.  Rev.  Civ.  Code  art 
2198;   que.  Civ.   Code  art  1175. 

6B.  Spain. — Civ.  Code  arts  1209, 
1210. 

Philippine. — Civ.  Code  arts  1809, 
1210:  Fanaanlban  r.  Cn6vas,  7 
Phlliwine  477. 


Porto   Rico. — Civ. 
1178. 

e*.  tioulsiana. — ^Rev.  Civ.  Code  art 
2160;  Hutchinson  v.  Rice,  105.  lA. 
474,  29  S  898.  See  also  Cooper  v. 
Jennintra  Reflnlnjr  Co.,  118  La.  181, 
184,  42  S  766  (where  the  court  said: 
"A  person  Ynay,  without  binding  him- 
self to  pay  a  debt,  stipulate  that,  in 
case  he  does  pay  it,  he  shall  be 
subrogated  to  all  the  rights  of  the 
creditor.  Where  such  an  agreement 
has  been  made,  the  subrogation  takes 
place  as  a  necessary  effect  of  It  at 
the  time  of  the  payment.  When 
article  2160,  Civ.  Code,  says  of  con- 
ventional subrogation  that  'It  must 
be  made  at  the  same  time  as  the 
payment,'  it  does  not  mean  that  the 
agreement  of  subrogation  cannot  be 
entered    into   before,    or   in   antlclpa' 
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eroise  his  rig^t  as  to  the  balanca  with  preference  to 
the  one  subrogated.'^  When  the  principal  obligation 
if;  extinguished  by  novation,  the  aeeessory  ones  re- 
main only  so  far  as  they  benefit  nonconsenting 
strangers.'*  If  the  original  obligation  is  invalid  the 
novation  is  likewise,  unless  the  ground  of  invalidity 
is  available  to  the  debtor  only  or  has  been  removed 
by  ratification.'*  Novation  is  never  presumed;  the 
intention  to  effect  it  must  appear.'* 

[$21]  0.  Cfondonation,  or  remission,  extinguishes 
a  contract  by  the  voluntary  act  of  the  obligee  or 
creditor.'*  It  may  be  either  express  or  implied 
(tacit),  but  is  subject  to  the  rules  governing  gifts.'* 
The  voluntary  surrender  by  the  obligee  to  the  obligor 
of  a  private  instrument  of  credit  implies  the  waiver 
of  right  of  action  thereon."  Possession  of  such  in- 
strument by  the  debtor  raises  the  presumption  of 
surrender;  otherwise  it  must  be  proved.**  The  con- 
donation of  the  principal  debt  extinguishes  accessory 
ones;  and  possession  by  the  debtor  of  the  subject 
matter  of  a  pledge  implies  that  its  obligation  is  ooir- 
doned.'*  But  surrender  of  the  security  neither  con- 
stitutes nor  implies  condonation  of  the  principal 
debt.**  Release  or  novation  as  regards  'the  principal 
is  available  likewise  to  the  sureties;  but  the  reverse 
is  not  true,  nor  will  the  release  of  one  surety  neces- 
sarily affect  the  others.** 

[$22]  D.  Ferfonunce.  Obligations  arising  from 
contracts  must  be  perfonmed  in  accordance  •  with 
their  terms.**  An  obligatiim  is  not  performed  until 
Code    II     1177, 


tion  of,  the  payment,  but  simply  that 
It  cannot  be  entered  into  after  the 
payment") 


to.     Spain. — Civ.  Code  art  1218. 

Philippine.— Civ.  Code  art  1212; 
Asarraga  v.  Rodrtguex.  9  Philippine 
687;  Palma  v.  CaHlsares.  1  Philip- 
pine 602. 

Porto   Rico. — Civ.   Code   i   1180. 

n.    Spain. — Civ.  Code  art  1818. 

Philip^ne. — Civ.  Code  art  1213. 

Porto  Rico.— Civ.  Code  I  1181. 

99.     Spain. — Civ.  Code  ar,t  1207. 

Philippine. — Civ.  Code  art  1207. 

Porto   Rico. — Civ.    Code    i    1175. 

Compare  La.  Rev.  Code  arts  2197, 
2198;  Que.  Civ.  Code  arte  1177- 
1179. 

TSi    Spain. — Civ.  Code  art  1208. 

Louisiana. — Rev.  Civ.  Code  art 
2186. 

Phillpplne.^<:»v.  Code  art  1208. 

Porto  Rico. — Civ.  Code  I   1176. 

74>  Spain. — Sentence  Supr.  Trlb. 
Dec.  15,  1889,  Jur.  Civ.;  Sentence 
Supr.    Trlb.    Jan.    26,    1889,    Jur.    Civ. 

Louisiana. — Rev.  Civ.  Code  art 
2190. 

Quebec. — Qiv.  Code  art  1171. 

75.     Escrtche    Dicclonario. 

7&     Spain. — Civ.  Code  art  1187. 

Louisiana. — Rev.  Civ.  Code  art 
2199. 

Philippine.— Civ.  Code  art  1187; 
Velasco   v.   Maaa,    10   Philippine   279. 

Porto  Rico. — Civ.  Code  I  1166. 

Quebec. — Civ.   Code   art   1181. 

77.  Spain. — Civ.  Code  art  1188; 
Sentence  Supr.  Trlb.  Oct.  19,  1897, 
Jur.  Civ. 


Phillpplne.^.Clv.  Code  art  1188; 
Velasco  v.   Masa.   10   Philippine   279. 

Porto  Rico. — Civ,  Code   |   1156. 

7a  Spain. — Civ.  Code  arts  1188, 
1189. 

Philippine. — Civ.  Code  arts  1188, 
1189. 

Porto  Rico.— Civ.  Code  ||  1156, 
1167. 

Quebec— Civ.  Code  art  1188. 

la)  Buuaudar  ainat  be  ▼olvBtary. 
^-Sentence  Supr.  Trib.  Oct.  19,  1897, 
Jur.  Civ. 

7*.  Spain. — Civ.  Code  arts  1190, 
1191. 

Philippine. — Civ.  Code  arts  1190, 
1191. 

Porto  Rico. — Civ.  Code  il  1157, 
1168. 

40.    Spain. — Civ.  Code  art  1190. 

Louisiana. — Rev.  Civ.  Code  art 
2204. 

Philippine. — Civ.  Code  art  1190. 

Porto  Rico. — Civ.  Code  |  1157. 

Suebe'c. — Civ.  Code  art  1182, 
L.     Louisiana. — Rev,      Civ,      Code 
arts  2203,   2206.    2206. 

Quebec. — Civ.  Code  arts  1184,  1185. 

■B.  Spain. — Civ.  Code  art  1091; 
Sentence  Supr.  Trib.  Febr.  20,  1897, 
Jur.  Civ.;  Sentence  Supr.  Trib.  Febr. 
13.   1904.  Jur.   Civ. 

Philippine. — Civ.  Code  art  1091; ' 
Mina  V.  Paacual,  25  Philippine  640; 
Compafiia  Gen.  de  Tabacos  v.  Obed, 
18  Philippine  391;  Borromeo  v. 
Franco,  6  Philippine  49;  Solonga  v. 
Concepci6n,  3  Philippine  663;  Co- 
Tlangco  V.  To-Jamco,  8  Philippine 
210;  EJleizegui  v.  Manila  Lawn 
Tennis  Club,  2  Philippine  309,  1  Off. 
Oaz.  874. 

Porto  Rico. — Civ.  Code  I  1068; 
ClntrOn  v.  Sola,  22  Porto  Rico  246; 
Franceschi  v.  Registrar  of  Property, 
13  Porto  Rico  221;  Florensan  v. 
Guanica  Central,   10  Porto  Rico  187. 

"The  will  of  the  contracting 
parties,  which  is  the  fundamental 
law  of  the  contract,  can  not  be  dis- 
regarded without  infringing  the 
principle  of  the  law  of  contracts 
established  by  article  1091  of  the 
Civil  Cdde.  It  being  the  express  will 
of  the  parties  to  constitute  a  civil 
partnership  In  accordance  with  the 
Civil  Code,  the  partnership  organized 
is  and  can  be  nothing  else  than  a 
civil  partnership^  and  this  was  the 
conclusion  of  the  court  below  in  Its 
second  dedaton.    It  Is  true  that  eon- 
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the  required  aet  is  done  or  tfae  artarie  delivaied." 
In  purely  pecuniuy  obligations/perf  ormance  consists 
in  the  payment  of  money;  which  is  subject  to  numer- 
ous rules.**  These  provisions  are  i^pUcable  to  com- 
mercial contracts,  but  when  no  limit  is  fixed  for 
their  performance  it  is  demandable  ten  days  after 
contracting,  or,  if  summary  process  is  available,  the 
following  day.  Delinquency  in  such  performance 
begins  on  the  day  following  the  one  fixed  therefor, 
or,  if  there  is  none,  on  the  day  of  judicial  notiflea- 
tion  to  the  obligor." 

[i  23]  E.  Beedaeioil.    The  civil  law  codes  gen- 


erally provide  for  judicial  rescission"  **  of  contracts 
executed  by  tutors  without  competent  authorization" 
(fr  in  repifesentation  of  absentees"  (provided  in  each 
case  those  prejudiced  have  lost  more  than  a  fourth 
of  the  subject  matter),  or  without  the  approval  of 
the  court  or  parties  to  litigation  to  whose  subject 
matter  they  relate,"  or  in  fraud  of  creditors  who 
cannot  otherwise  satisfy  their  claims.*'  A  debtor's 
contracts  of  alienation  are  presumed  fraudulent  if 
made  for  a  good  consideration,  or  after  a  judgment 
has  been  rendered  or  a  writ  of  seizure  issued  against 
him.**    But  the  presumption  may  of  course  be  re- 


tracts are  not  what  the  parties  may 
■ee  fit  to  caU  them,  but  what  they 
really  are  as  determined  by  the 
principles  of  law.  It  la  true  that 
the  parties  are  not  at  liberty  to 
call  a  contract'  of  loan  a  bailment, 
for  these  two  contracts  are  eg- 
aentially  different,  and  the  esssential 
attributes  of  things  can  not  be 
changed.  But  a  civil  partnership 
does  not  differ  essentially  from  a 
mercantile  partnership.  .They  are 
not  two  distinct  contracts.  Both  of 
them  have  for  their  purpose  the 
contribution  of  property  or  Industry 
for  the  purpose  of  obtalningr  a  profit. 
As  to  whether  the  partnership  is  to 
be  mercantile  or  civil,  the  law 
makes  no  speclflc  difference,  leaving 
this  to  the  will  of  the  parties.  If 
the  parties  organise  the  partnership 
in  accordance  with  the  provisions  of 
the  Code  of  Commerce,  then  it  would 
be  mercantile.  If  they  organize  it 
in  accordance  with  th«  provisions  of 
the  Civil  Code,  then  It  will  be  civil. 
As  the  founders  of  the  company  In 
question  have  made  use  of  the  right 
of  option  which  the  law  grants  them. 
It  can  not  be  said  that  their  elec- 
tion, authorized  hy  the  law,  is 
rendered  ineffectual  by  the  law  it- 
self." Per  Arellano,  J.,  In  Com- 
panfa  Agrlcola  de  Ultramar  v.  Reyes, 
4   PhlMpplne   2,    23. 

83.  '  Spain. — Civ.  Code  art  1157; 
Sentence  Supr.  Trib.  Febr.  IS,  1898, 
Jur.  Civ. 

Louisiana. — Rev.  Civ.  Code  art 
2131;  Morgan's  Louislania,  etc.,  38 
Co.  v.  Stewart,  119  t<a.  392,  44  § 
138 

Philippine.— Civ.  Code  art  1167; 
I>ack  V.  Alonso,  14  Philippine  G30; 
Ramos  v.  Ledesma,  12  Philippine  856; 
De    Guzman    v.    Balarag,    11    Phllip- 

flne    603;    Chua   Chienco   v.    Vargas, 
1   Philippine  219. 

Porto     Rico.— Civ.     Code     I     1126; 
HermanoB   v.    Lopez,    16    Porto   Rico 
86. 
Quebec— Civ.   Code  art   1139. 

84.  Spain. — Civ.  Code  arts  1168- 
1181. 

tiouisiana. — ^Rev.  Civ.  Code  art 
2133  et  seq. 

Philippine. — Civ.  Code  arts  1168- 
.1181. 

Porto  Rico. — Civ.  Code  if  1130- 
1143. 

Quebec. — Civ.  Code  art  1139  et 
seq. 

85.  Sentence  Supr.  Trlb.  Febr.  16, 
1898,   Jur.  Civ. 

86.  Spain. — Com.  Code  art  62. 
Philippine. — Com.  Code  art  62. 
Porto  Rico. — Com.  Code  art   62. 

87.  Spain. — Com.  Code  art'  63; 
Sentence  Supr.  Trlb.  Sept.  16.  1871, 
Jur.  Civ. 

Philippine. — Com.  Code  art  63. 

Porto  Rico. — Com.  Code  art  63. 

88-89.  Spain. — Civ.  Code  arts 
1124,  1290  et  seq. 

Louisiana. — ^Rev.  Civ.  Code  art 
2221  et  seq. 

Philippine. — Civ.  Code  arts  1124, 
1290  et  seq;  Ibafiez  v.  Hongkong, 
etc..  Bank,  22  Philippine  672.  See 
also  Pabalan  v.  Velez,  22  PhillDpine 
29;  Bosque  v.  Tu  Chipco,  14  Philip- 
pine 95;  Guevara  v.  Pascual,  12 
Philippine  311;  Alonso  v.  Lagdameo, 
7  Philippine  75;  Philippine  Sugar 
Est.  Dev.  Co.  v.  Iribar,  6  Philippine 
316;    Borromeo   v.    Fraflco,    6    Philip- 


pine 49. 

Porto  Rico. — Civ.  Code  li  1091, 
1267  et  seq;  Salomons  v.  Leon,  6 
Porto  Rico  87. 

Argentina. — Civ.  Code  lib  II  |.  Ill 
tit  I. 

Chile.— Civ.  Code  lib  IV  tits  I,  11, 
XII    XX. 

Guatemala. — Cly.  Code  lib  III  Uts 
I,  XL 

Mexico.— Civ.  Code  lib  III  tits 
I,  V. 

Peru— Civ.  Code  lib  III  tlU  I-IV 
If    1.    8. 

Uruguay.— Civ.  Code  lib  IV  tit  I  c 
I,  tit  III  o  Vlt 

Venezuela. — Civ.  Code  lib  III  tit 
IV. 

"The  right  to  rescind  is  implied  In 
reciprocal  obligations  In  case  one  of 
the  parties  bound  falls  to  perform 
his  undertaking.  (Article  1124,  Civil 
Code.)"  Mateos  v.  Lopes,  6  Philip- 
pine 206,   211. 

"Article  1124  of  the  Civil  Code. 
which  recognises  and  defines  the 
right  of  either  party  to  a  conditional 
contract  (obllgacl6n  condlcional)  to 
rescind  (resolver)  the  contract  upon 
the  failure  of  the  other  to  perform 
the  obligations  assumed  thereunder, 
gives  to  the  injured  party  the  right 
to  elect  whether  he  will  enforce  or 
rescind  (resolver),  but  it  need  hardly 
be  said  that  he  can  not  do  both. 
Yap  Unkl  v.  (Thua  Jamco,  14  Philip- 
pine 602.   604. 

[a1  B*  wlio  la«ks  a  pdaol]?*!  o'b- 
Uffaoon  is  not  entitled  to  rescission. 
Sentence  Supr.  Trlb.  Febr.  26,  1891, 
Jur.  Cl.v.;  Sentence  Supr.  Trlb.  April 
24.  1901.  Jur.  Civ. 

(b]  Flsadlaf.. — "While  apparently 
the  complaint  is  one  founded  upon 
a  breach  of  contract  and  prays  for 
damages  caused  by  reason  of  such 
breach,  nevertheless,  it  alleges  facts 
sufficient  to  sustain  an  action  for  a 
rescission  of  the  contract  and  the 
recovery  of  the  sum  paid  thereunder. 
Throughout  the  trial  the  parties 
seem  to  have  regarded  the  action  as 
one  for  rescission  of  contract  and 
recovery  of  the  money  paid  there- 
under and  evidence  was  offered  by 
both  parties  and  received  by  the 
court  apparently  upon  that  theory. 
No  one  was  deceived  by  the  technical 
form  and  prayer  of  the  complaint. 
All  of  the  material  facts  to  sustain 
either  action  appear  upon  the  face 
of  the  complaint  and  the  defendant 
was  fully  notified  of  the  delinquencies 
of  which  he  was  charged  and  of  the 
grounds  upon  which  the  plaintiff 
sought  to  recover  the  money  it  had 
paid  out.  The  question  was  fairly 
fought  out  upon  the  merits;  the 
facts  fully  gone  Into;  every  phase  of 
the  question  investigated  and  dis- 
cussed; and  we  '■.an  see  no  reason 
why  at  this  time  an  objection  to  the 
/orm  of  the  complaint  should  be  per- 
mitted to  prevail."  Macleod  v.  Mar- 
fori.    21    Philippine    38,    66. 

9a     Spain. — Tiv.  Code  art  1291  (1). 

Philippine.— Cnv.  Code,art  1291  (1). 

Porto  Rico. — Civ.   Code   I   1258    (1). 

[a]  A  Judldal  complaint  Is  neoes- 
saiT  In  order  to  obtain  restitution. 
Sentence  Supr.  Trib.  April  1,  1892, 
Jur.  Civ. 

(bl  BesUtntlon  la  iBtagrun 
affalaat  the  atet*  is  not  allowed. 
Sentence  Supr.  Trlb.  Jan.  10,  1892, 
Jur.  Civ. 


81.  Spain. — Civ.  Code  art  1291 
(2).  This  is  inapplicable  if  the  con- 
tract was  jadlclally  authorized.  Civ. 
Code  art  1296. 

Philippine.— Civ.  Code  art  1291  (2). 

Porto  Rico. — Civ.  Code  I  1258. 

Sa.     Spain. — Civ.  Code  art  1291   (4). 

Philippine. — Civ.  Cod5  art  1291  (4). 

Porto  Rico. — Civ.  Code  |    1258    (t). 

"As  to  the  allegation  that  the  land 
had  been  sold  in  violation  of  the  pro- 
visions of  article  1291,  No.  4,  of  the 
Civil  Code,  being  as  It  was  the  sub- 
ject of  litigation  between  the  mu- 
nicipality of  San  Pablo  and  Ifartf nes. 
It  fulflUs  the  purpose  of  this  decision 
to  state  that  by  the  Judgment  of 
March  2,  1907,  rendered  by  the  Court 
of  First  Instance  of  La  Laguna 
prior  to  the  first  sale.  It  was  held 
that  the  land  In  question  was  the 
property  of  the  defendant,  and  be 
was  therefore  absolved  of  the  csm- 
plalnt    with    the    costs    aninst    the 

alalntiff    municipality."      Mortera    v. 
[artines,  14  Philippine  641.  6S0. 

93.  Spain. — Civ.  Code  art  1291  (1). 
Although  the  debtor  is  liable  to  a 
criminal  prosecution,  the  contract 
will  not  be  rescinded  If  he  has  prop- 
erty sufHclent  to  satisfy  the  claim. 
Sentence  Supr.  Trlb.  May  9,  1996, 
Jur.  Civ. 

Philippine. — dv.  Code  art  1291 
(3);  Kuenzle  v.  Watson,  13  Philip- 
pine 26.  See  also  Kuenzle  v.  Tan 
Bunco,  16  Philippine  670;  Guasb  ▼. 
Esplritu,  11  Phlfippine  184;  Regalado 
V.   Luchsinger,    5   Philippine   625. 

Porto  Rico.— Civ.  Code  {  1258  (3); 
Bird  V.  Roig,  21  Porto  Rico  387:  Al- 
mazan  v.  L6pes,  20  Porto  Rico  502; 
Echevarrla  v.  Alers,  8  Porto  Rico 
81. 

94,  Spain. — Civ.  Code  art  1297; 
Sentence  Supr.  Trib.  May  16,  1904. 
Jur.   av. 

Philippine. — Civ.  Code  art  1297; 
Sobrevllla  v.  Montlnola.  22  Philip- 
pine 124;  Ouash  v.  Bspirltu.  11 
Philippine  184;  Uy  Plaoco  v.  Osmefia, 
9   Philippine  299. 

Porto  Rico. — Morales  v.  Arcs,  II 
Porto  Rico  630. 

[a]  IUTUitratloaa<— (1)  "It  ap- 
pears that  Rubert  &  Ouamls.  on  the 
10th  day  of  September.  1904,  ob- 
tained a  final  Judgment  asainst  Miss 
Hunter  for  the  sum  of  1,660  pesoa 
which  Judgment  was  never  reveracd 
and  was  unpaid  on  the  8th  and  10th 
of  October  of  the  same  year.  The 
contracts  of  those  dates,  therefore, 
were  by  the  terms  of  article  1297  of 
the  Civil  Code  presumptively  fraudu- 
lent as  to  the  creditors  of  Miss 
Hunter.  This  presumption  was  not 
only  not  destroyed  by  the  evidence 
in  the  case  but  it  was  strengthened, 
and  it  seems  clear  from  such  evi- 
dence, and  Miss  Hunter  so  testified, 
that  the  purpose  of  the  contract  of 
October  8 '  was  to  transfer  to  the 
plaintiff  all  the  property  which  she 
had  at  that  time,  with  the  under- 
standing that  when  It  was  sold 
Bachrach  should  pay  himself  the 
amount  of  his  claim  and  return  the 
balance  to  Miss  Hunter.  This  con- 
veyance was  made,  as  she  testified, 
for  the  purpose  of  preventing  her 
other  creditors  from  seizing  the 
property  and  that  she  might  con- 
tinue with  her  husiness.  It  wu 
proved  in  that  case  that  even  from 
the   month   of  August   her  creditors 


For  latat  omms,  avvslopmaata  and  ohaages  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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butted."  So,  on  tiie  other  hand,  fraud  may  be 
proved  independently  of  the  prestunption."  The 
alienee,  in  bad  faith,  of  the  fraudnlent  conveyance 
must  indemnify  the  creditor  in  ease  the  property 
cannot  be  returned.*^  The  dootrine  r^arding 
fraudnlent  conveyances  applies  also  to  unnecessary 
payments  by  the  insolvent  debtor."  Rescission  is 
also  granted  in  other  cases  provided  specially  by 
law."  The  action  for  rescission  lies  only  where  the 
eomplainant  lacks  other  legal  remedy,'  bnt  this  will 
not  prevent  the  parties  from  providing  for  conven- 
tional rescission.'    The  action  to  rescind  must  of 


eonrae  be  brought  within  a  fixed  period'  which  b^ns 
to  run  when  the  ground  of  rescission  is  removed.* 

LesioB.  Rescission  is  in  some  eases  granted  for 
lesion,'  which  is  defined  as  "the  injury  suffered  by 
one  who  does  not  receive  a  full  equivalent  for  what 
he  gives  in  a  commutative  contract. ' ' "  The  remedy 
is  usually  confln'ed  to  persons  under  disability  as 
minors^  and  absentees,'  and  cannot  be  granted  if 
the  claimant  is  unable  to  return  his  portion  of  the 
subject  matter,  or  if 'it  is  in  possession  of  an  inno- 
cent stranger  the  damages  may  then  be  awarded.* 

[$24]     F.    Annulment.     Contracts  may  be  an- 


were  pursuing:  her  and  attempttns 
to  collect  their  claims.  As  to  Ruhert 
A  Guamls,  then,  and  the  shertS,  who 
represented  them  and  other  cred- 
itors, this  contract  of  sale  of  Oc- 
tober 8,  and  the  contract  of  lease  of 
October  10,  conferred  no  additional 
rlKhts  upon  the  plaintiff.  As  to 
these  defendants  the  contracts  were 
null  and  void."  Bachrach  v,  Peter- 
son, 7  Philippine  671,  S7S.  (2)  In 
Orla  V.  HcMlcklng.  21  Philippine  US. 
251  (heard  before  Loblnrler,  J.],  It 
was  observed:  "Tested  by  the  in- 
quiry, does  the  sale  prejudice  the 
rlirhts  of  creditors,  the  result  li 
clear.  The  sale  In  the  form  In  which 
It  was  made  leaves  the  creditors 
substantially  without  recourse.  The 
property  of  the  company,  is  tTone,  its 
in<M>me  la  gone,  the  business  Itself  is 
likely  to  fail,  the  property  is  being 
dissipated,  and  is  depreciating  in 
value.  As  a  result,  even  if  the 
claims  of  the  creditors  should  live 
t^eelve  years  and  the  creditors  them- 
selves wait  that  long,  it  is  more 
than  likely  that  nothing  would  be 
found  to  satisfy  their  claims  at  the 
end  of  the  long  wait.  (Regalado  v. 
LfUChsinger,  G  Philippine  626;  art. 
1297,  Civil  Code,  par.  1;  Manresa's 
Commentaries,  vol.  8,  pp.  713-719.) 
Since  the  record  shows  that  there 
was  no  property  with  which  the 
judgment  in  Question  could  be  paid, 
the  defendants  were  obliged  to  resort 
to  and  levy  upon  the  steamer  in  suit 
The  court  below  was  correct  in  find- 
ins  the  sale  fraudulent  and  void  as 
to   Gutlerres-  Hermanos  in  so  far  as 


ry  to  permit  the  collec- 
idg  ■ 


tion  of  Its  judgment.  As  a  corollary, 
the  court  below  found  that  the  evi- 
dence failed  to  show  that  the  plain- 
tiff was  the  owner  or  entitled  to  the 
possession  of  the  steamer  in  ques- 
tion at  the  time  of  the  levy,  and  sale 
complained  of,  or  that  he  was  dam- 
aged thereby." 

[b1     A.    irtfe    oaoaot    Isroks    lUa 

?irovislo&  against  her  husband  if  she 
ailed  to  take  proceedings  at  the 
tinne  of  alienation.  Sentence  Supr. 
Trlb.   Jan.   14.  1898,  Jur,  Civ. 

[c]  inisre  the  wilt  was  Issued 
•tfMWt  aa  tadlvidual  but  the  sale 
was  made  by  a  partnership  to  which 
he  belongs,  the  provision  is  inappli- 
cable. Sentence  Supr.  Trlb.  May  18, 
189  5.  Jur.  Civ, 

td].  9b»  ooavsjaaee  most  luvre 
ts—  rseorted.'  Sentence  Supr.  Trlb. 
I>ec.  28,  1892,  Jur.  Civ. 

9S>  Spain. — Sentence  Supr.  Trlb. 
June  IS,  1897,  Jur,  dr. 

Philippine. — Pefia  v.  Mitchell,  9 
Philippine  587;  17y  Plaoco  v.  Osraefia, 
9   Philippine  299. 

■  [aj  Vailazs  to  lelmt^— "It  appears 
In  this  case  that  a  final  Judgment  in 
the  proceeding  by  Luchslnger  &  Co. 
against  the  father,  Jose  Regalado,  In 
which  the  attachment  above  men- 
tioned' was  issued,  was  entered  in 
1896  in  the  Court  of  First  Instance. 
An  appeal  was  taken  to  the'  Royal 
Audiencia  of  Manila,  and  the  judg- 
ment was  there  afnrmed  in  1897.  It 
thus  appears  that  each  one  of  the 
cases  mentioned  in  the  last  para- 
graph of  article  1297  existed  in  this 
case,  and  that  In  1900,  when  the 
father  sold  the  warehouse  to  the 
son.  there  had  not  only  been  a  judg- 
ment entered  against  him  in  the  first 
and  second  instance  but  also  a  writ 
of  execution  had  been  issued,  which 


had  been  levied  upon  this  very  ware- 
house. The  sate  by  the  father  to 
the  son,  therefore.  Is  presumed  to 
heCve  been  fraudulent.  That  pre- 
suniptlon  of  fraud  has  not  been  over- 
come by  the  evidence  which  has  been 
presented  in  this  case.  A  large 
amount  of  testimony  was  introduced 
as  to  the  value  of  the  warehouse  in 
1900,  when  the  sale  was  made.  The 
court  below,  after  considering  that 
evidence,  decided  that  It  was  worth 
at  least  26,000  pesos,  10,000  more 
than    the    amount    claimed    by    the 

?lalntlfr  to  have  been  paid  by  him 
br  It.  We  have  examined  this  evi- 
dence, and  we  think  that  It  prepon- 
derates in  favor  of  the  decision  made 
by  the  trial  court.  It  is  to  be  ob- 
served, moreover,  that  it  is  more 
than  probable  that  at  the  time  of 
the  sale  in  question  Pedro  Regala4p< 
the  son,  did  not  have  16,000  pesos, 
or  any  other  sum  of  Importance, 
with  which  to  .buy,  or  pay  for  this 
property."      Per   willard,    j..    In   Re- 

falado    v.    Luchslnger,    5    Philippine 
26,  828. 

96.  Sentence  Supr.  Trlb.  May  18, 
1904,   Jur.   Civ. 

"In  the  consideration  of  this  court 
due  weight  is  accorded  to  the  con- 
struction which  should  be  given  to 
article  1297  of  the  Civil  Code,  to  wit, 
that  fraud  In  conveyances,  may  be 
prowd  by  means  different  and  inde- 
pendent from  the  cases  of  presump- 
tion established  In  article  1297;  and 
the  trial  court  having  held,  from  the 
whole  of  the  evidence,  independent 
of  suoh  presumptions,  that  the 
debtor  went  Into  a  complete  state  of 
Insolvency,  selling  the  property  in 
question  to  his  wife's  parents,  and 
that   the  sales  were  simulated,   the 

?urcbasers  being  accomplices  in  the 
raud — all  with  the  purpose  of  frus- 
trating the  legitimate  rights  per- 
taining to  the  Oaray  estate,  and  the 
liabilities  contracted — it  is  obvious 
that  there  was  no  infringement  of 
the  said  article  and  the  doctrine 
connected  therewith.  Invoked  on  ap- 
peal, in  which  by  putting  the  ques- 
tion hypothetically  and  maintaining, 
against  the  opinion  of  the  lower 
court,  that  fraud  on  the  part  of  the 
vendor  was  not  proved."  Aylas  v. 
Reyes,  18  Philippine  243.   249. 

•7.     Spain.— Civ.  Code  art  1298. 

Philippine. — Civ.  Code  art  1298. 

Porto  Rico.— Civ.  Code  |  1288; 
Morales  v.  Arce,   18  Porto  Rico  630. 

"The  liability  Includes  the  dam- 
ages that  the  transfer  might  have 
caused — that  is,  the  amount  of  the 
credit,  and,  if  necessary,  that  of  the 
Interest — and  in  a  measure  in  which 
they  could  have  been  satisflad  from 
the  amount  of  the  thing  transferred, 
besides  the  expenses  incurred  by  the 
suit  Instituted  in  the  action  of  re- 
scission." Manresa  Comm.  Civ. 
Code  VIII,   761. 

98.  Spain. — Civ.  Code  art  1292. 
Compare  Com.  Code  art  879. 

Philippine.— Civ.  Code  art  1292. 
Compare  Com.  Code  art  879. 

Porto  Rico. — Civ.  Code  |  1269, 
Compare  Com.  Code  art  879. 

99.  Spain.— Civ.  Code  art  1291  (6), 
Philippine. — Civ.  Code  art  1291  (6). 
Porto  Rico. — Civ.  Code  I  1268   <6); 

Outierrez  v.  Bustelo,  16  Porto  Rico 
228. 

I.  Spain.— Civ.  Code  art  1394; 
Sentence  Supr.  Trlb.  Oct.  12,  1899, 
Jur.  Civ. 


.Philip)>ine. — Civ.  Code  art  1294; 
Kuenzle  v.  "Watson,  13  Philippine  26; 
Ouash  v.  Ksplrltu,  11  Philippine  184. 

Porto  Rico. — Civ.  Code  t  1261; 
Morales  v.  Arce,  18  Porto  Rico  5 SO; 
Outlerres  v.  Bustelo,  16  Porto  Rico 
228;'  Ecbevarria  v.  Alers,  8  Porto 
Rico  81. 

"Though  the  action  may  be  a  sub- 
sidiary one  It  is  not  because  it  lacks 
any  of  the  elements  of  a  principal 
action.  It  is  Independent  of  any 
other,  but,  according  to  the  code,  it 
cannot  be  enforced  as  long  as  the 
Injured  persons  have  any  other 
means  to  obtain  reparation."  Sen- 
tence Supr.  Trib.  Nov.  9,  1901,  Jur. 
Civ, 

>,  Sentence  Spanish  Supr.  Trlb. 
April   24.   1901,   Jur.   Civ. 

S,  Spain. — Civ.  Code  art  1299 
(four  years). 

Louisiana. — ^Rev.  Civ.  Code  art 
2221  (ten  years). 

Philippine.— Civ.  Code  art  1299 
(four  years).  But  compare  Code 
Civ.  Proc'  i  44  (prescribing  ten  years 
for  all  actions  not  otherwise  therein 
specified). 

Porto  Rico. — Civ.  Code  I  1286 
(four  years). 

Venesuela. — Civ.  Code  art  1269 
(five  years). 

"Actions  for  lesion  are  limited  to 
four  years,  to  date  from  the  time  of 
the  contract  between  the  persons  of 
full  age,  and  from  the  age  of  ma- 
jority In  contracts  of  minors."  La. 
Rev.  Code  art  1876;  Ackerman  v. 
Larner,  116  La.  101,  40  S  681. 

^    Spain.— Civ.   Code  art   1299. 

Louisiana. — (?lv.   Code  art   2221. 

Philippine. — Civ.   Code  art   1299. 

Porto  Rico. — Civ.  Code  I  1266. 

B.     Spain. — Civ.    Code   art    1293. 

Louisiana. — Rev.  Civ.  Code  art 
2322  et  seq. 

Philippine. — C»v.    Code   art    1293. 

Sorto  Rico. — Civ.  Code  (  W60. 
uebec. — CHv.  Code  art  1001. 
"The  right  to  rescind  a  contract 
for  lesion  when  the  value  is  less 
than  half  of  the  purchase  price, 
given  by  Law  66.  title  5,  partfda  6, 
has  been  expressly  taken  away  by 
article  1298  of  the  Civil  Code."  Mc- 
CuUough  V.  Aenlle,  8  Philippine  286, 

&  La.  Rev.  Civ.  Code  art  1860; 
Ware  v.  Couvllllon,  112  La.  43,  36  S 
220:  Smart  v.  Blbblns,  109  La.  986, 
34  S  49;.  Linkswller  v.  Hoffman,  109 
La.  948.  34  S  34. 

[a]  wot  aTailabto  to  a  tUrd  per- 
son.— Morgan  v.  O'Bannon,  125  La. 
367,    61    S    293. 

[b]  "The  person  laterrsniag  la 
tbe  oontraot  as  purchaser  Is  not  a 
third  party,  nor  can  he  be  consid- 
ered as  such."  Sentence  Supr.  Trlb, 
Oct.   26.  1896,  Jur.  Civ. 

7.  Spain.— Civ.  Code  arts  1291  (1), 
1293. 

Louisiana. — Rev.  Civ.  Code  arts 
1861-1880,  2222-2231;  GIrault  v. 
Feucht,   120   La.    1070,   46   S   26. 

Philippine, — Civ.  Code  arts  1291 
(1),  1293. 

Porto  Rico.— Civ.  Code  II  1258  (1). 
1260. 

Quebec. — (Tlv.  Code  art  1002  et  seq. 

S.  Spain. — cnv.  Code  arts  1291  (3), 
1293. 

Philippine. — Civ.  Coda  arts  1291 
(2),   1293. 

Porto  Rioo.— Civ.  Code  if  1268  (2), 
1293. 

9.    Spain,— Civ.     code     art     1296; 
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nulled  on  sroands  which  would  prevent  their  becom- 
ing valid."  The  action  for  annulment  may  gener- 
ally be  brought  by  any  one  primarily  or  secondarily 
liable  on  the  contraot.^^  But  no  party  is  entitled 
to  such  relief  if  he  is  responsible  for  unlawfulness  of 
.  consideration  or  of  object  which  invalidates  the  con- 
tract" If  the  ground  of  invalidity  constitutes  also 
a  crime,  the  subject  matter  is  treated  as  an  instru- 
ment thereof  and  disposed  of  as  provided  by  the 
penal  code.**  The  innocent  party  may,  however, 
recover  what  he  has  paid  without  being  required  to 
perform."  A  capable  party  cannot  invoke. the  in- 
capacity of  the  other,  nor  may  one  base  his  action 
on  any  ground  of  invalidity  for  which  he  is  respon- 
sible.*''    Where  annulment  is  decreed  each  party 


■hall  reetoKe  to  the  other  what  has  been  received 
under  the  contract  with  interest  and  increment.** 
But  when  the.  ground  of  annnlment  is  the  inciq>aeity 
of  a  party,  restitution  is  required  of  him  only  to  the 
extent  of  profit.*^  If  what  was  received  has  been 
lost,  its  value  with  interest  and  increment  will  suf- 
fice." Failure  of  restitution  by  one  party  deprives 
him  of  the  right  to  exact  performance  of  the  other." 
The  action  for  annulment  must  be  brought  within  the 
same  period  as  that  for  rescission,"  and  it  begins  to 
run,  in  cases  of  intimidation  or  violence,  from  the 
termination  thereof;  in  those  of  mistake,  deceit,  or 
falsity  of  consideration,  from  the  consummation  of 
the  contract;  from  the  dissolution  of  the  marriage 
of  a  woman;  and  from  the  release  of  minors  and 


Sentence    Supr.    Trlb.    Oct.    12,    1899, 

Jur.  Civ. 

Philippine. — Civ.  Code  art  1295: 
Porto  Rico. — Civ.  Code  S  1282;  Car- 

mona  v.  Cuesta,   20  Porto  Rico  21S; 

Morales  v.  Arce,  18  Porto  Rico  S30. 

10.  Spain. — Ctv.    Code   art    1300. 
Philippine. — Civ.     Code     art     1300; 

Antonio  v.  Aloe,  26  Philippine  147: 
tilacer  v.  Mufloz  de  Bustlllo,  12 
Philippine  328;  Cadwallader  v.  Smith, 
7  Philippine  461;  U.  S.  v.  Milla,  4 
Philippine  391. 

Porto  Rico. — Civ.  Code  I  1287. 

{a]  VMMMkxr  aotloB^—d)  "All 
contracts  made  contrary  to  an  ex- 
press provision  of  a  prohibitive  stat- 
ute' require  the  necessary  action  to 
establish  the  effectiveness  of  the  pro- 
hibition violated."  Sentence  Supr. 
Trlb.  April  11,  1894,  Jur.  Civ.  (2) 
It  seems,  however,  that  the  invalid- 
ity must  be  Judicially  declared  be- 
fore the  action  for  annulment  may 
be  brought.  Sentence  Supr.  Trlb. 
Dec.  17.  1873,  Jur.  Civ.;  Sentence 
Supr.  Trib.  June  18.  1877,  Jur.  Civ.; 
Sentence  Supr.  Trib.  Dec.  7,  1885. 
Jur.  Civ.;  Sentence  Supr.  Trib.  April 
7,  1892,  Jur.  Clv.j  Sentence  Supr. 
Trib.  Dec.  28,  1895,  Jur.  Civ.;  Sen- 
tence Supr.  Trib.  Jan.  81,  1896,  Jur. 
Civ.  (3)  The  action  for  annulment 
Is  not  incompatible  with  that  for 
rescission  where  the  latter  Is  brougrht 
as  an  alternative  in  case  the  former 
falls.  Sentence  Supr.  Trib.  Jan.  28, 
1892,  Jur.   Civ. 

[b]  Tbs  cvldsno*  miurt  1m  clear 
MM  COUVUtolBr  to  Justify  annulment 
for  fraud.  Cms  v.  LCpex,  n  Porto 
Rico  40.  See  Gonx&lez  v.  Ortic,  17 
Porto  Rico  563,  565  (where  It  was 
said:  "We  think  the  action  of  the 
court  in  refusing  to  entertain  t^e 
motion  to  dismiss  was  entirely  Jus- 
tified, because  no  question  of  nullity 
Of  a  contract  can  be  decided  in  a 
case  in  which  it  has  not  been  raised 
by  the  pleadlntrs.  (Judgments  of  the 
Supreme  Court  of  Spain,  Nov.  29, 
1873-  July  10,  1886;  April  28,  1861, 
and  Feb.  14,  1860.)  It  Is  a  familiar 
rule  of  pleadlnr  that  no  defense  may 
be  set  up  at  the  trial  of  which  the 
complainant  has  no  notice.  (Hughes 
on  Procedure,  vol.  2,  p.  768)"). 

11.  Spain. — Civ.  Code  art  1302; 
Sentence  Supr.  Trib.  Nov.  23,  1903, 
Jur.  Civ.;  Sentence  Supr.  Trlb.  April 
18,   1901,   Jur.  Civ. 

Philippine. — Civ.  Code  art  1302. 

Porto  Rico. — Civ.  Code  I  1269; 
Franceschl  v.  Sambolln,  10  Porto 
Rico  110;  MontUla  V.  Van  Syckel,  8 
Porto   Rico   153. 

"The  plaintiff  is  not  the  party 
obligated  principally  nor  subsidiarily 
in  the  deeds  of  sale,  whose  nuUin- 
cation  he  asks  for,  and  even  though 
the  Exhibit  A  were  recognized  as 
authentic  and  efficacious,  It  would  be 
improper    to    admit    that    the    said 

glaintiff  was  injured  In  his  rights 
y  reason  of  the  successive  transfers 
or  the  said  property  and  is  on  such 
account  entitled  to  exercise  an  ac- 
tion for  nullification,  inasmuch  as 
the  widow  and  heirs  of  the  supposed 
executor  of  the  said  instrument 
acted  in  good  faith  in  selling  the 
land,   since  they  were  not  aware  of 


the  existence  of  the  document.  With 
still  more  reason  must  this  circum- 
stance be  recognized  in  favor  of  the 
other  purchasers,  Nanaman  and 
FVIeld,  for  it  can  be  asserted  that 
the  said  transfers  were  not  effected 
fraudulently  and  to  the  detriment  of 
theplalntitr."  Martell  Ong  v.  Jariol, 
17  Philippine  244.   251. 

"In  order  that  the  plaintiffs  be  en- 
titled to  ask  for  the  annulment  of 
said  contracts,  in  which  they  are  not 
bound  either  as  principals  or  ac- 
cessories. It  Is  necessary  that  the 
complaint  should  show  that  they 
have  been  prejudiced  by  said  eon- 
tracts."  Morales  v.  Kleckoefer,  17 
Porto  Rico  889,  892. 

la.  Spain. — Civ.  Code  arts  1305. 
1306;  Sentence  Supr.  Trib.  Nov.  11, 
1896,  Jur.  Civ.  Inapplicable  see  Sen- 
tence Supr.  Trlb.  June  26,  1903,  Jar. 
Civ. 

Philippine. — Civ.  Code  arts  1306, 
1306;  Peres  v.  Herranz.  7  Philippine 
693;  Batarra  v.  Marcos,  7  Philippine 
166;  Iribar  v.  MlUat,  6  Philippine 
362. 

Porto  Rico.— Civ.  Code  II  1272, 
1273. 

"He  who  is  not  the  party  obli- 
gated principally  or  subsldiarilr  in 
a  contract  may  perhaps  be  entitled 
to  exercise  an  action  for  nullity,  if 
he  is  prejudiced  In  his  rights  with 
respect  to  one  of  the  contracting 
parties;  but,  in  order  that  such  be 
the  case,  it  is  Indispensable  to  show 
the  detriment  which  positively  would 
result  to  him  from  the  contract  in 
which  he  had  no  intervention." 
Ibafles  V.  Hongkong,  etc..  Bank,  22 
Philippine  672,  684. 

[a]  Bnl*  appUaO. — <1)  "Assuming 
that  the  contract  (In)  question  had 
a  fraudulent  consideration.  In  ac- 
cordance  with  the  principle  which 
governs  the  subject  of  the  annul- 
ment of  contracts,  as  set  forth  In 
article  1269  of  the  Civil  Code,  the 
action  for  annulment  could  not  have 
been  brought  by  (3eorge  I.  Elnlay, 
who  wouM  have  given  ground  there- 
for by  leasing  under  onerous  condi- 
tions nis  'Carmen'  estate  for  the  pur- 
pose of  evading  the  effects  of  pro- 
ceedings brought  against  him,  nor 
could  such  action  have  been  exer- 
cised by  his  heir  and  successor  in 
right,  whose  title  to  the  estate  leased 
emanates  exclusively  from  the  con- 
veyance thereof  to  her  by  the  per- 
son responsible  for  the  ground  for 
annulment  which  she  alleges  in 
these  proceedings."  Finlay  v.  Fin- 
lay  Bros.,  etc..  Trading  Co.,  8  Porto 
Rico  371,  392.  (2)  "Supposing  the 
complainant  to  be  a  normal  person 
and  able  to  look  after  his  own 
affairs,  then  it  would  appear  that  in 
this  case  he  was  trying  to  protect 
part  or  all  of  his  property  from  be- 
ing reached  by  legal  processes.  This 
is  an  averment  of  the  complaint  it- 
self. In  other  words,  in  the  case  of 
an  adverse  judgment  against  him, 
he  was  trying  to  prevent  his  prop- 
erty from  being  reached.  This  in 
Itself  would  have  tieen  a  fraud  in 
the  law.  He  who  cojnes  in  the  courts 
asking  a  relief  on  account  of  fraud 
must    do   so    with    clean    hands.      In 


—Civ.      Code     f      ll«9. 

Code   Ji     1272.     1273; 

ilni,  17  Porto  Rico  729. 


pari  delicto  potior  est  conditio  de- 
fendentls."  Cruz  v.  LK}pes,  17  Porto 
Rica  40.  44.  But  see  Ibafies  v. 
DivlRo,   22  Porto  Rico  484. 

13.  Spain. — Civ.  Code  art  1805: 
Pen.  Coae  arts  24,   61. 

Philippine. — Civ.  .  Code  art  1305: 
Pen.  Code  arts  24,  61:  U.  S.  v.  Gomez 
Ricoy.   1   Philippine  695. 

Porto  Rico. — Civ.  Code  I  1272. 

14,  Spain. — Civ.  Code  arts  1305. 
1306. 

Philippine. — Civ.  Code  arU  1306. 
1306. 

Porto  Rico. — Civ.  'Code  f{  1272. 
1273. 

[a]  TUm  la  appUeabl*  oaly  in  con- 
tracts ex  turpf  causa.  Sentence 
Supr.   Trib.  May  8,   1397.  Jur.  Ctv. 

IB.  Spain. — Civ.  Code  art.  1302. 
Compare  Civ.  Code  arts  1306.  1306. 

Philippine.— Civ.  <3ode  art  1302. 
Compare  Civ.  Code  arts  1306.  1306; 
Ibafles  v.  Hongkong,  etc..  Bank.  32 
Philippine  672:  'Wolfson  v.  Uar- 
tinez,    20    Philippine   340. 

Porto    Rico. — Civ.      Code 
Compare    Civ. 
Monge  V.  Zechlr 

"Two  different  requisites  are  re- 
quired to  confer  the  necessary  ca- 
pacity for  the  exercise  of  such 
action.  With  each  of  the  aaid  re- 
quisites the  two  paragraphs  of  this 
section  deal  separately.  The  first 
requisite  is  that  the  plaintiff  must 
have  an  Interest  in  the  contract. 
The  second  is  that  the  victim  and 
not  the  party  responsible  for  the 
defect  is  the  person  who  must  as- 
sert the  same."  Manresa  Comm.  Civ. 
Code  VIII   p   737. 

[a]  Ob*  wlio  turn  alaMa  wa  agw 
msM  negotiated  by  a  broker  cannot 
be  heard  to  oppose  annulment  sought 
by  the  other  party  because  of  a 
material  defect  for  which  the  former 
is  responsible.  Sentence  Supr.  Trib. 
May  10.  1884,  Jur.  Civ.  See  also 
Sentence  Supr.  Trib.  Nov.  23,  1903. 
Jur.  Ctv.;  Sentence  Supr.  Trlb.  April 
18,   1901.  Jur.   Civ. 

16.  Spain.— Civ.    Code    art    1303. 
Philippine. — Civ.     Code     art     1808; 

Cadwallader  v.  Smith,  7  Philippine 
461;  Compafiia  Gen.  de  Tabacos  v. 
Toplflo.   4   Philippine   33. 

Porto  Rico.— Civ.  Code  I  -1270; 
Agostlni  v.  Philippi,  16  Porto  Rico 
630. 

[a]  Vroof,!— The  claimant  must  of 
course  prove  what  he  is  entitled  to. 
Sentence  Supr.  Trib.  Oct.  21.  189T. 
Jur.  Civ. 

17.  Spain. — Civ.   Code   art    1304. 
Philippine. — Civ.  Code  art   1304. 
Porto  Rico. — Civ.  Code  ♦  1271. 

[a]  ^%la  la  aot  inwtlln^  to  loaaa; 
it  includes  any  form  of  profit.  Sen- 
tence Supr.  Trib.  Oct,  22,  189i.  Jur. 
Civ. 

18.  Spain. — Civ.  Code  art  1307. 
Philippine. — Civ.  Code  art  1307. 
Porto  Rico. — Civ.  Code  |  1274. 
1*.  Spain.— Ctv.  Code  art  1308. 
Philippine. — CHv.  Code  art  1308. 
Porto    Rico. — Civ.     Code     I     1275: 

Colberg  v.  Trigo,  16  Porto  Rico  696: 
Igleslas  V.  Bolivar,  11  Porto  Rico 
422 

sbk  Spain. — Civ.  Code  art  1301 
(four  years). 


For  latar  oaaas,  davalopmsata  and  cliaitfss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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other  inoapaeitated  parties  whose  oontraets  are  in- 
volved." The  right  of  action  for  annulment  is  ex- 
tinguished by  ratification  of  the  contract.**  Only 
agreements  having  the  oontraetoal  requisites  may  be 
ratified  and  6nly  those  entitled  to  bring  an  action 
for  annulment  need  join  therein.**  Ratification  may 
bo  either  express  or  implied,  as  when  a  party  having 
the  right  to  invoke  a  ground  of  invalidity  so  acts  as 
lo  show  a  desire  to  renounce  such  right.**  The  effect 
of  ratification  is  to  purge  the  contract  of  all  defects 
irom  its  ineeption."  The  right  of  action  for  annul- 
nrient  is  also  extinguished  by  plaintiff's  loss  of  the 
subject  matter,  unless  the  ground  of  invalidity  is  in- 


eapaeity  which  ceased  before  such  loss." 

[4  25]  Q.  Impossibility  of  performance,  legal  or 
physical,  extinguishes  the  obligation,"  for  example, 
the  loss  or  destruction  of  the  subject  matter,  without 
the  obligor's  fault,**  in  which  event,  however,  the 
obligee  is  subrogated  to  all  the  obligor's  claims 
against  strangers  respecting  the  subject  matter.** 
When  the  claim  for  a  particular  article  arises  from 
a  criminal  offense,  the  obligor  is  not  excused  by  any 
cause  from  paying  Ha  value,  unless  the  (^ligee 
should  have  refused'  a  tender  thereof  without 
reason.*" 


*  OONTSAVENINO  BQtTITT.  A  right  or  equity, 
in  another  person,  which  is  inconsistent  with  and 
opposed  to  the  equity  sought  to  be  enforced  or 
•  recognized.^ 

OONTSAVENIBB.  In  old  English  law,  to  con- 
travene ;*  to  go  against  ;*  to  violated*  Sometimes  the 
component  parts  of  this  word  are  separated  by  an 
intervening  word,  as  contra  praedicta  venire.* 

OONTSAVENTION     la  Fiendi  law.     An  act 


which  violates  the  law,  a  treaty,  or  an  agreemoit 
which  the  party  has  made;*  that  infraction  of  the 
law  punished  by  a  fine  which  does  not  exceed 
fifteen  francs  and' by  an  imprisonment  not  exceed- 
ing three  days.' 

In  Scotch  law.  The  act  of  breaking  through 
any  restraint  imposed  by  deed,  by  povenant,  or  by 
a  court;*  particularly  any  act  by  an  heir  of  entail 
in   opposition    to   the   provisions   of  the   deed    of 


Philippine. — Civ.  Code  art  1301; 
Boydon  v.  Felix,  >  Philippine  597; 
Tipton  V.  Velaaco,  8  Philippine  87. 

Porto  Rico. — Civ.  Code  I  1268; 
IbaJBes  v.  Divlfio,  22  Porto  Rico  484; 
Alvares  v.  Rlera,  20  Porto  Rico  808; 
'  Graham  v.  Crosas.  18  Porto  Rico  184; 
V&xques  V.  V&xqua>,  16  Porto  Rico 
84;  Qarcia  t.  £>e  .los  Angeles,  18 
Porto   Rico   74. 

"The  action  of  noUity  only  laats 
four  years,  counted  from  the  date 
of  the  consummation  of  the  contract, 
when  the  action  is  baaed,  as  in  this 
case,  upon  the  absence  of  consider- 
ation." Naval  v.  Bnrlques,  8  Philip- 
pine 669,  672. 

"The  fact  that  section  1868  of  the 
Civil  Code  fixes  the  date  on  which 
the  period  of  four  years  shall  besin 
to  run  when  consent  is  obtained  by 
violence,  intimidation,  error,  deceit, 
or  falsity  of  consideration,  and  when 
the  contract  Is  made  by  a  married 
woman  without  consent  or  competent 
authority  or  by  minors  or  Incapaci- 
tated persons,  and  fails  to  fix  such 
date  for  a  case  of  nullity  like  the 
present,  clearly  demonstrates  that 
the  term  of  four  years  provided  in 
the  said  section  is  not  applicable  to 
tho  present  action  to  annul  a  deed 
of  acknowledgment  of  a  mortgage 
credit.  Hence  the  said  section  does 
not  govern  the  action  for  nullity  of 
the  deed  ol  acknowledgment  of  a 
mortgage  credit  made  by  Encar- 
naclAn  Frado  in  favor  of  Joaqulna 
Suro,  and  therefore  the  lower  court 
erred  In  applying  the  same."  Suro 
v.    Prado,   21   Porto  Rico   227,   235. 

ai.     Spain. — Civ.    Code   art   1301. 

Philippine. — Civ.   Code  art   1301. 

Porto  Rico. — Civ.  Code  i  1268. 

"In  accordance  vrith  the  facts  and 
the  law,  the  time  within  which  the 
annulment  may  be  kought  must  be 
counted  from  the  day  on  which  the 
deed  was  executed."  Agoatini  v. 
Phllippi.   16  Porto  Rico   630,  633. 

SS.     Spain.— Civ.  Code  art  1309. 

Louisiana. — Rev.  Civ.  Code  art 
1876. 

Philippine. — Civ.  Code  art  1809. 

Porto  Rico. — Civ.  Code  f  1276; 
Caballero  v.  Pomales,  17  Porto  Rico 
691. 

"A.  ratification  is  equivalent  to  a 
mandate;  so  that  when  one  ratifies 
that  which  another  has  done  In  his 
name,  it  has  the  same  force  as  If 
one  bad  commanded  him  to  do  it. 
Ratlhabitlo  mandate  acquiparatur." 
Bschriche  Dicclonario. 

as.  Spain. — Civ.  Code  arts  1310, 
1312. 


Philippine.— Civ.    Code    arts    1810, 

Porto  Rico.— Civ.  Code  {{  1277, 
187». 

84.    Spain.— Civ.  Code  art  1811. 

Philippine.— Civ.  Code  art  1311. 
Compare  Fable  v.  Tulo,  24  Philippine 
240. 

Porto  Rico.— Civ.  Code  |  1278. 

"The  contract  of  1902  cannot  be 
annulled,  however,  for  the  reason 
that  Rivera  ratified  it  by  entering 
into  the  contract  with  Resales  in 
1903,  wherein  he  stated  he  was  23 
years  of  age,  thus  making  jipplicable 
the  provisions  of  article  1311  (Civil 
Code}."  Rosales  v.  Reyes,  26  Philip- 
pine 495,  496. 

as.    Spain. — Civ.    Code   art   1818. 

Philippine. — Civ.  Code  art  1313. 

Porto  Rico. — Civ.  Code  {  1280: 
Calenti  v.  Registrar  of  Property,  14 
Porto  Rico   671. 

ae.    Spain. — Civ.  Code  art  1814. 

Philippine. — Civ.  Code  art  1314. 

Porto  Rico.— Civ.  Code  i   1281. 

97.    Spain. — Civ.    Code   art   1184. 

Loulsrana. — Rev.  Civ.  Code  art 
2031. 

Philippine. — Civ.  Code  art  1184. 

Porto  Rico.— Civ.  Code  |  1152. 

as.    Spain.— Civ.  Code  art  1182. 

Louisiana. — ^Rev.  Civ.  Code  art 
2219. 

Philippine. — Civ.  Code  arts  1182, 
1183:  Tan  Chlong  Sian  v.  Inchauatt, 
22  Philippine  152.  Held  Inapplicable. 
Roman  v.   Orimalt,    6   PhUippine   96. 

Porto  Blco. — av.  Code  ||  1160. 
1161. 

"If  we  consider  the  contract  as  one 
of  deposit,  then  under  article  1183, of 
the    Civil    Code,    the    burden    of   ex- 

Slanation  of  the  loss  rested  upon  the 
epositary  and  under  article  1769  the 
fault  Is  presumed  to  be  his.  The 
defendant  has  not  succeeded  in  show- 
ing that  the  loss  occurred  either 
without  fault  on  his  part  or  by 
reason  of  caso  fortuito."  Palacio  v. 
Sudario,  7  Philippine  276,  276. 

"The  death  of  the  carabaos  being 
fortuitous,  It  results  .  .  .  that  the 
obligation  contracted  by  the  defend- 
ants to  return  or  deliver  up  the  said 
carabaos  was  extinguished  as  a  mat- 
ter of  fact  and  of  law."  Crame  Sy 
Panco  V.  Gonzaga,  10  Philippine  646, 
648. 

[a]  'Vhs    tezm    vis    major     (su- 

?>erlor  force)  is  used  in  the  civil  law 
he  same  way  that  the  words  'Act  of 
Ood'  are  used  in  the  common  law." 
Loseccb  V.  Gregory,  108 -La.  648,  656, 
32  S  985. 

[b]  Bess  by  tlie  oWlror^  fault  is 


the  contrary  must  be 
proved.  Civ.  Code  art  1183.  Com- 
pare Civ.  Coda  art  1096;  Sentence 
Supr.  Trlb.  Febr.  18,  1897.  Jur.  Civ. 

fc]  Ksiltima  ooatraots, — "it  Is  a 
fact  not  disputed,  and  admitted  by 
the  plaintiff,  that  the  lorcha  Pilar 
was  stranded  and  wrecked  on  the 
coast  of  Gubat  during  the  night  of 
the  6th  or  early  in  the  morning  of 
the  6th  of  December,  1908,  as  the 
result  of  a.  violent  storm  that  came 
from  the  Pacific  Ocean,  and,  conse- 
quently, it  is  a  proven  fact  that  the 
loss  or  damage  of  the  goods  shipped 
on  the  said  lorcha  was  due  to  the 
force  majeure  which  caused  the 
wreck  of  the  said  craft  According 
to  the  aforecited  article  361  of  the 
Code  of  Commerce,  merchandise  shall 
be  transported  at  the  risk  and  ven- 
ture of  the  shipper,  unless  the  con- 
trary be  expressly  stipulated.  No 
such  stipulation  appears  of  record, 
therefore,  all  damages  and  Impair- 
ment suitered  by  the  goods  in  trans- 
?ortation,  by  reason  of  accident, 
orce  majeure,  or  by  virtue  of  the 
nature  or  defect  of  the  articles,  are 
for  the  account  and  risk  of  the  ship- 
per." Tan  Chlong  Sian  v.  Inchaustl. 
22  Philippine  152,  167. 

a».    Spain. — Civ.  Code  art  1186. 

Ijouisiana. — Rev.  Civ.  Code  art 
2220. 

Philippine. — Civ.  Code  art  1188. 

Porto  Rico. — Civ.   Code  i   1164. 

"That  said  article  1188  is,  under 
the  Spanish  Jurisprudence,  applicable 
to  money  obtained  from  the  insur- 
ance of  the  thing  lost  or  destroyed, 
there  can  be  no  doubt.  (Manresa, 
vol.  8,  368.)  The  Judgment  In  this 
case  Is,  therefore,  collectible,  but  the 
amount  collected  cannot  exceed  the 
amodnt  of  Insurance  money  actually 
received.  The  writer  of  this  opinion 
had  doubts  of  the  appllcabiirty  of 
article  1186,  referred  to;  but  has 
yielded  to  the  learning  of  the  ma- 
jority relative  to  the  Roman  and 
Spanish  Jurisprudence  on  this  point." 
Urrutla  v.  Baco  River  Plantation  Co., 
26  Philippine  632.  647. 

30.     Spain. — Civ.  Code  art  1185. 

Philippine. — Civ.  Code  art  1186. 

Porto  Rico. — Civ.   Code   {    1168, 

1.    Black  L.  D. 

a.    Burrill   U   D. 

3.  Burrill    L.    P. 

4.  Burrill    I..    D. 

5.  Burrill    U    D. 
e.     Black  L.  D. 

7.     Black  L.  D.  --^ 

a.    Burrill  L..  D.  [cit  1  Kames  Bq]. 


*By  WiixiAM  UoBsiMCK    CsowTHEB    (Contravening     equity — Contrlbutio 
[13  C.  J. — S3]  Spanish  words  and  phrases). 


lucrl   et  damnl     Inclusive      except   the 
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entail;'  also,  the  action  founded  on  the  breach  of 
law-bnrrows.^" 

OONTBA  VERTTATEM  LEX  NUNQTJAH  AU- 
QUU)  PBEmTTm." 

OONTSAZISSE  UHUSQUISQUE  IN  EO  LOGO 
INTELUaiTUB,  IN  QUO  SOLVEBET  SS 
OBUOAVIT." 

OONTBti  or  OONTEB.    Against.** 

OONTBEOTATIO  BEI  ALIENJS,  ANDfO 
FUSANBI,  EST  PUaTDM."'» 

OONTBBFAOON.  In  French  law,  the  offense  of 
printing  or  eansing  to  be  printed  a  book,  the  copy- 
right of,  which  is  held  by  another,  without  authority 
from  him." 

OONTSEFAISE.     To  imitate;*"  to  counterfeit.** 

OONTKE-MAITKE.  Literally  "The  counter- 
master."*^  In  French  marine  law,  the  chief  officer 
of  a  vessel,  who,  in  case  of  the  sieknees  or  ab- 
sence of  the  master,  commanded  in  his  place;**  the 


second  officer  in  command  of  a  ship.** 

OONTRIBUOION.  In  Spanish  law,  a  tax,""* 
-which  must  be  authorized  by  general  law,  generally 
passed  pursuant  to  a  budget^  submitted  to  the 
legislature.*" 

OONTBIBirrE.**  To  supply  a  share  or  propor- 
tional part  of  money  or  property  toward  the  prose- 
cution of  a  common  enterprise  or  the  discharge  of 
a  joint  obligation;**  to  give  to  a  common  stock  or 
for  a  common  purpose;**' to  give 


or  grant  in  eom- 


mon  with  others;**  to  give  or  supply  a  part;**  to 
lend  assistance  or  aid;**  to  furnish  as  a  share  or  con- 
stituent part  of  anything;*'  to  have  a  share  in  any 
effect;**  to  have  a  share  in  any  act  or  effect**  It 
is  in  the  latter  sense  that  it  and  the  word  "con- 
tributory" are  used  when  applied  to  the  negli- 
gence of  a  plaintiff;  and,  necessarily,  contributory 
or  assisting  negligence  can  be  only  the  partial,  and 
not  the  entire,  cause  of  an  injury.*** 


9.  Wharton  I>.  IjOZ. 

10.  Wharton  L.  Iml. 

11.  X  maxim  meaning  "The  law 
never  suffers  any  thing  contrary  to 
truth."     Morgan '  Leg.    Max. 

la.  X  maxim  meaning  "Every 
one  la  understood  to  have  contracted 
In  that  place  where  he  has  bound 
himself  to  pay."     Tayler  L.  Gloss. 

"  'Where  the  contract  Is,  either  ex- 

firessly  or  tacitly,  to  be  performed 
n  any  other  prace*  (than  the  place 
It  was  made)  ^there  the  general  rule 
Is,  In  conformity  to  the  presumed 
Intention  of  the  parties,  that  the 
contract,  as  to  its  validity,  nature, 
obligation  and  Interpretation,  Is  to 
be  governed  by  the  law  of  the  place 
of  performance.  This  would  seem 
to  be  a  result  of  natural  justice:  and 
the  Roman  law  has  adopted  it  ajg 
Its  maxim:  Contraxlsse  unusquis- 
que  In  eo  loco  InteUlgltur,  in  quo  lit 
solveret,  se  obllgavlt.' "  Story 
Oonfl.  L.  I  280  tquot  Darling  v. 
Hitchcock,   ti  U.   C.   Q.   B.   439,  lS2]. 

[a]  Appllsd  tai  Allen  v.  Kemble, 
«  Moore  P.  C.  314,  S21,  18  Reprint 
704-  Darling  v.  Hitchcock,  28  U.  C. 
Q.  B.  489,  4S2;  London,  etc..  Bank  v. 
Maguire,  8  Que.   Super.   358.   360. 

13.     Stimson   L.    Gloss. 

14-tt3.  A  maxim  meaning  "The 
touching  or  removing  of  another's 
property,  with  an  Intention  of  steal- 
ing, is  theft"     Black  L.  D. 

04.  Black  L.  D.  [clt  Merlin  Re- 
pert.]. 

9S.  BurrlU  IJ.  D.  [clt  Kelham  Nor- 
man  DJ. 

a&  BurrlU  U  D.  (clt  Kelham  Nor- 
man D.].  See  also  Counterfeiting 
(11  Cyc  300]. 

fl7.     Black   L.    D. 

as.     Black    L.   D. 

as.    Bouvler  L.  D. 

891^.     Escrlche  Dlcctonarlo. 

(al  Oontxl1mol6a  de  Ueam  iar- 
niienlM,  onltivo  y  ganadazla,  a  tax 
on  land  and  live  stock  Introduced  as 
a  part  of  the  new  fiscal  system 
about  the  middle  of  the  nineteenth 
century.     Escrlche  Dicclonarlo. 

[b]  Oontrlbuclda  nAaiia  Is  a  city 
tax.  Compaflla  Gen.  de  Tabacos  v. 
Manila,    12   Philippine   397. 

30.  Escrlche  Dicclonarlo. 

31.  See  generally  Contribution 
post  p  820. 

32.  Black  L.   D. 

(a)  As  Ixapljrlaf  a  loaii^— The 
term  as  used  in  an  agreement  by 
the  manager  of  a  certain  business 
to  contribute  certain  money  to  the 
business  in  consideration  of  a  per- 
centage of  the  profits,  which  were 
guaranteed  to  amount  to  a  certain 
sum  annually  does  not  mean  "loan," 
so  as  to  entitle  the  manager  to  re- 
cover the  same  on  severance  of  his 
connection  with  the  business.  Mack 
V.  Wurmser,  135  Mo.  58.  66,  36  SW 
221  (where  the  court  said:  "If  we 
give  the  word  'contribute'  the  mean- 
ing of  subscribing  to  the  capital  of 


the  partnership,  it  Is  inconsistent 
with  the  idea  of  a  loan.  By  con- 
tributing In  that  way  the  partnership 
or  corporation  becomes  the  absolute 
owner  of  the  money  so  'contributed,' 
and  the  party  so  paying  it  in  be- 
comes the  owner  of  an  Interest  In 
the  business  or  shares  in  the  corpo- 
ration. In  other  words  he  buys  an 
Interest  in  the  business  but  in  no 
sense  can  It  be  called  a  loan"). 

[bl  As  tmplTlnff  sabstaatlal  aid. 
-^Wnere  a  statute  provided  that  a 
person,  in  order  to  be  a  qualified 
voter  of  a  church,  must  contribute 
to  the  support  of  such  church,  it 
was  held  that  this  meant  substan- 
tial aid,  the  court  saying,  "He  must 
contribute  td  Its  support  according 
to  the  usages  and  customs  thereof. 
This  undoubtedly  means  substantial 
and  vital  aid  ana  support.  Personal 
attendance  and  countenance  might 
In  one  sense  contribute  to  the  sup- 
port of  such  an  organization.  But 
that  is  not  the  contribution  intended 
by  this  provision  of  the  statute. 
Tne  statute  means  the  necessary,  ma- 
terial support,  without  which  the 
organization  cannot  exercise  its  or- 
dinary functions  and  perform  its  cus- 
tomary and  appropriate  duties  and 
ministrations.  It  means  the  part- 
ing with,  and  contribution  of.  a  por- 
tion of  one's  worldly  substance,  in 
the  usual  and  customary  way,  to  be 
used  in  meeting  and  defraying  the 
expenses  Incurred  by  the  church, 
congregation,  or  society  in  the  sup- 
port of  public  and  divine  worship. 
Merely  attending  as  a  worshipper, 
or  taking  a  leading  or  a  subordinate 
part.  In  the  exercises,  or  rendering 
some  special  gratuitous  service,  will 
not  answer  this  requirement  of  the 
statute."  Peo.  v.  Tuthlll,  81  N.  T. 
660,    561. 

33.  Webster  D.  [quot  Citizens'  R. 
Co.  V.  Creasy,  (Tex.  Civ.  A.)  27  SW 
9461. 

54.  Century  D. 

55.  Webster  D.  [quot  Citizens'  R. 
Co.  V.  Creasy,  (Tex,  <av.  A.)  27  SW 
946]. 

[a]  "Oontrlbntwi  to  hla  or  iMr 
■apport." — For  the  homicide,  by  the 
negligence  of  a  railroad  company,  of 
her  child  unmarried  and  childless,  a 
mother  may  recover,  where  the  child 
contributed  to  her  support  and  she 
was  substantially  dependent  on  such 
child  In  part  for  support,  although 
she  was  likewise  dependent  on  her 
husband  and  her  own  labor.  Dan- 
iels V.  Savannah,  etc.,  R.  Co.,  86  Ga. 
236,  237,  12  SB,  365  (where  the  court 
said:  "We  think  the  words  used 
In  the  statute  'who  contributes  tO' 
his  or  her  support'  mean  that  the 
contribution  to  the  father  or  mother 
by  the  child  need  not  be  wholly  suf- 
ficient, but  only  such  as  Is  In  part 
suRlclent  for  such  support;  and  that 
the  word  'dependent'  means  wholly 
or  In  part  dependent  materially  upon 


such  child  for  support.  For  instance, 
.a  mother  raav  have  several  children 
who  support  her  or  contribute  to  her 
support,  and  she  may  not  be  depend- 
ent upon  one  child  more  than  an- 
other; yet.  If  she  should  be  depend- 
ent upon  any  one  of  them  wholly 
or  partlallv,  and  he  contributed  to 
her  support,  she  would  be  entitled  to 
recover  for  the  homicide  of  such 
child  it  killed  by  the  negligence  of 
any  railroad  company,  ita  servants 
or  employees"). 

as.  Webster  D.  [quot  Citlsena*  R. 
Co.  V.  Creasy,  (Teaj.  Civ.  A.)  S7  SW 
9461. 

87.  Century  D.;  Sharpton  v.  Au- 
gusta, etc,  R.  Co..  78  S.  C.  161,  172, 
61    SE  563   [quot  CycJ. 

3S.  Webster  Int.  D.  [quot  Fletch- 
er V.  South  Dakota  Cent  R.  Co..  36 
S.  D.  401,  166  NW  »,  5    (clt  Cyc)l. 

[a]  Ooatrlbut*  to  iatoidcatloB.— 
The  term  as  used  in  St  (1872)  c  63 
I  4,  providing  that  "ervery  wife,  child. 
parent  ...  or  other  person  who 
shall  be  injured  In  person,  property 
.  .  .  hy  any  intoxicated  person,  or 
by  reason  of  the  intoxication  of  any 
person,  shall  have  a  right  of  action 
against   any   person  .     . 

who  shall,  by.  selling  or  giving  any 
intoxicating    liquors  have 

caused  or  contributed  to  the  intoxi- 
cation of  such  person  or  persons"  by 
whom  an  injury  has  been  done,  "re- 
fers to  the  direct  and  immediate 
result  of  the  selling  or  giving  the 
Intoxicating  liquors  by  which  the  In- 
toxication was  caused.  The  Ila'blllty 
attaches  to  the  person  selling  or  giv- 
ing and  to  no  one  else.  The  selling 
or  giving  must  be  to  the  person  in- 
toxicated by  whom  the  Injury  to  the 
person  or  property  was  done  and 
must  cause  his  intoxication."  Bush 
V.  Murray,  6t  Me.  47i. 

SS.  Webster  D.  [qUot  Citlsena'  R. 
Co.  v.  Oeasy,  (Tex.  Civ.  A.)  27  SW 
9461. 

40.    Citliensr    R.    Co.    v. 
(Tex.  Civ.  A.)  27  SW  946. 

(a]  "OoBttflmted,"  when  used  as 
applying  to  negligence,  has  been  held 
to  be  synonymous  with  the  word 
"caused."  Pourche  River  Valley,  etc, 
R.  Co.  V.  Tlppett  101  Ark.  378.  386, 
142  SW  620;  Collier  v.  McClIntlc- 
Marshall  Constr.  Co.,  167  Iowa  244, 
247.   1J8   NW  522. 

[i>]  •'Ooattllmted  to*  (1)  carries 
with  it  the  idea  of  cooperation  or 
concurrence,  and  there  must  neces- 
sarily be  more  than  one  cause  before 
there  can  be  a  cooperation  or  con- 
currence of  causes  (Citisens'  R.  Cr>. 
V.  Ooasy,  (Tex.  Civ.  A.)  27  SW  945), 
(2)  as  one  act  cannot  contribute 
solely  to  efTect  a  given  result,  but 
only  In  connection  with  some  other 
act  (Memphis  St.  R.  Co.  v.  Shaw, 
110  Tenn.  467,  478,  76  SW  713.  See 
also  Murray  v.  McHugh.  9  Cush. 
(Mass.)  158,  166,  where  it  was  held 
that  the  term,  as  used  in  an  agree- 


Creasy, 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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OOSTBIBTTTINa  MTilfBKK.  A  term  used  in 
relation  to  the  membership  of  mntnal  benefit  asso- 
ciations, meaning  a  member  in  good  and  r^nlar 
standing  who  has  not  forfeited  his  membership." 

OONTBIBXTTIO.  In  the  civil  law,  contribu- 
tion."   In  modem  law,  average;  otherwise  called 

in«nt  by  which  the  parties  recited 
thst  they  aubscrlbed  and  contributed, 
implied  that  the  donatlona  each  were 
parts,  the  whole  of  which  waa  to 
form  a  common  fund). 


tribntnm  and  coUatio." 

OONTBIBnTIO  LUOBI  ET  DAMNL  Distribu- 
tion of,  or  sharing  in,  profit  and  loss;^  usually 
spoken  of  as  a  test  of  partnership,  but  sharing  in 
the  profits  of  a  business  does  not  necessarily  imply 
partnership.** 


41.  Neskern  v.  Northwestern  Bn- 
dowtnent  Assoc,  SO  Minn,  40<,  409, 
It  vm  «8t. 

4*.    Burrin  L.  D. 

19.    Burrlll    L.   D.     See   generally 


Contribution  post  p  S20. 

44.     Trayner   L<egr.    Max. 

46.     Trayner   Leg.    Max.     See 
erally  Partnership  [SO  Cyc  SS4]. 
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AmjubTma 

I.  DEFINITIONS  AND  DISTINCTIOirS  [$  1]  p  821 

n.  BASIS  OF  BIGHT  AND  OBUOATION  [H  2-7]  p  821 

A.  In  General  [i  2]  p  821  '  . 

B.  Common  Liability  [$$  3-4]  p  822 

1.  In  General  [$  3]  p  822 

2.  Effect  of  Discharge  of  One  Codbligor  [{  4]  p  823 

C.  Payment  or  Discharge  [$4  5-7]  p  823 

1.  NecessUy  of  [U  5-6]  p  823 

a.  In  General  [$  5]  p  823 

b.  Compulsory  Payment  [i  6]  p  823 

2.  Amount  of  [J  7]  p  824 

HL  NATDBE  OF  BIOHT  AND  OBUOATION  [$  8]  p  824 

17.  MEASTIBE  OF  CONTBISnTION  [U  9-10]  p  825 

A.  Due  to  Obligor  Who  Has  Paid  [J  9]  p  825 

B.  Due  from  Coabligors  [$  10]  p  825 

▼.  LOSS  OF  BIOHT  [UD  P  826 

TL  C0NTBIBT7TI0N  AMONG  FEB80NS  OGCUPYINO  PABTICDLAB  BELATIONS  [$}  12-25]  p  826 

A.  In  General  [$  12]  p  826  • 

B.  Joint  Debtors  [H  13-16]  p  826 

1.  In  Genial  [$  13]  p  826 

2.  Co6bligors  on  Notes  and  Bonds  [i  14]  p  826 

3.  Judgment  DOitors  [U  15-16]  p  827 

a.  Damages  [$  15]  p  827 

b.  Costs  and  Expenses  [$  16]  p  827 
-C.  Landowners  [$  17]  p  828 

D.  TortrFeasors  ($$  18-25]  p  828 

1.  Genera},  Rule  against  Contrilnttion  [i  18]  p  828 

2.  Reason  of  Rule  [i  19]  p  829 

3.  Excepticm  to  Rule  [U  20-25]  p  829  . 

a.  In  General  [(  20]  p  829 

b.  Aaive  Wrongdoers  withmit  Wrongful  Intent  [U  21-22]  p  830 

(1)  In  General  ($  21]  p  830 

(2)  Attaching  Creditors  [$  22]  p  830 

c.  Persons  Guilty  of  Mere  Negligence  [J  23]  p"830 

d.  Tedtnical  Wrongdoers  [$  24]  p  i831 

e.  Statutory  Exceptions  [$  25]  p  831 

Vn.  ACTIONS  [U  26-36]  p  832 

A.  Form  of  Action  [$  26]  p  832 

B.  Limitations  [$  27]  p  833 

C.  Defenses  [$  28]  p  834 

D.  Parties  [f  $  29-30]  p  834 

1.  Plaintiff  ($  29]  p  834 

2.  Defendant  [5  30]  p  834 

E.  Pleading  [J$  31-32}  p  834 

1.  Petition  [$  31]  p  834 

2.  Answer  [i  32]  p  835 

F.  78«M«s,  Proof,  and  Variance  [$  33]  p  835 

G.  Evidence  [}  34]  p  835 
H.  Trial  [$  35]  p  836 

I.  Judgment  [J  36]  p  836  

•Author  of  "Arson"  E  C.  J.  BS7.  "AiislKninentB  for  Benefit  of  Creditors"  6  C.  J.  1021,  "Building  and  Urn 
Associations"  9  C.  J.  91  J,  "Burglary  and  Theft  Insurance"  9  C.  J.  109B,  "Colleges  and  TTnlversttles"  11  C  J.  Jil 
"Commerce"  12  C.  J.  1,  "'Continuances"  ante  n  119;  Joint  author  of  "Appeal  and  EJrrop"  4  C  J.  1,  •'Colltatai 
11  C.  J.  1004;  and  contributing  editor  of  the  Cyclopedia   of  Law  and  Procedure. 

ForlaAsr  OMMS,  d«T*lapBiSBta  and  ebaar**  In  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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AmonK  or  between: 

CoSwners  of  mlnlnf  claim  for  ooat  of  aaaeBsmant 

work  see  Waea  aaA  IUbmwIs  [27  Cyc  6M]. 
CorporatlO'D  officers  see  OorpomttonB  [10  Cyc  826,' 

897]. 
Cotenants  see  Taaaaoy  la  Oonunoa  [38  Cyc  46,  61, 

54]. 
Cotrustees  see  Xrosta  [39  Cyc  312]. 
Counties  on  division  of  territory  see  Oonattaa  [11 

Cyc  359]. 
Devisees  and  legatees  see  ynOM  [40  Cyc  2008.  20761. 
Fraudulent  grantees  of  land  taken  to  pay  grantor*a 

debts  see  Traadnlaat  Oo^ayanees  [20  Cyc  624]. 
Guarantors  see  Onanuity  [20  Cyc  1496]. 
Heirs  for  debts  of  decedent  see  Saaoant  and  Bla- 

trllmttoB  [14  Cyc  223]. 
Insurers  see  rira  baonmca  [19  Cyc  892]. 
Joint  defendants  In  criminal  prosecution  fbr  coats 

paid  see  Ooats  [11  Cyc  269].  • 

Joint  purchasers  of  land  see  Taiidor  a&d  Pnrohaaar 

[89  Cyc   1618]. 
Life  tenant  and  remainderman  see  Satatas  [16  Cyc 

636]. 
Members  of  association  see  Associations  i  100. 
Members  of  Joint  stock  companies  see  Jooat  Stook 

Oomjaiiiaa   [23  Cyc  472  note  40]. 
Mortgagor  ana  grantee  of  one  parcel  of  mortiraged 

land  see  Kortvagaa  [27  Cyc  13661. 

see  ArUtrauon  aad  Awatd 


Partlea  to  arbitration 
I  440. 


Among  or  between: — Continued 

JE>artle8   to  Joint  adventure   see  jralB*  AOrsBtiirea 

[23  Cyc  457Y  . 

Partners  see  Vartaarship  [30  Cyc  766]. 
Purcbasers  of  different  parts  of  tract  of  land  sub- 
ject to: 
Judgment  see  ffndgmsBts  [23  Cyc  1393). 
Mortgage  see  Kartgagraa  [27  Cyc  1365]. 
Stockholders  see  Corporations  [10  Cyc  664,  679.  720]. 
Sureties  see  Vxlndpal  aad  Snrety   [32   Cyc  276  et 

Bqulty  Jurisdiction  over  charity  founded  or  supported 
\>f  voluntary  contributions  see  Obarltlss  9  73. 


Ebtpress  agreements  to  contribute  see  : 

lug  i    76   note   7    [a];  Contracts  S  157;  Snbaorlptloss 

[37  Cyc' 


[36  Cyc  872]. 
J I  320.  351. 
Cyc  78i. 


.      481] 
Oeneral  average  see 
In  collision  cases  see  OoJ 
Indemnity   see  bdemnlty    [22 
Of  funds  for  particular  purpose: 

Charitable  see  CHarftlsa  IS  62,  70,  78.  86. 
Political  see  United  Stataa  l39  Cyc  725]. 
Subrogation  see  (hiteogatloa  [37  Cyc  361]. 
To: 

Cost  or  expense  of  construction,  maintenance,  and 
repair  of: 
Bridges  see  Brldgsa    SI  13-15,  48,  49. 
Dams  see  Waters  [40  Cyc  670j. 
Partition  fences  see  Venoas  119  Cyc  4781. 
Party  walls  see  Vartr  Walla  [30  Cyc  787]. 
War  see  War  [40  Cyc  336]. 


I.   DEFINITIONS  AND  DISTINOTIONS 


[i  1]  Contribution  has  been  defined  to  be  a  pay- 
ment made  by  each,  or  by  any,  of  several  having^  a 
common  interest  of  liability  of  his  share  in  the 
loss  suffered,  or  in  the  money  necessarily  paid  by 
one  of  the  parties  in  behalf  of  the  others.^  In  a 
popular  sense  it  is  the  act  of  giving  to  a  common 
stock,  or  in  common  with  others;  that  which  is 


given  to  a  common  stock  or  purpose.*  It  is  dis- 
tinguishable from  indemnity  in  that  the  latter 
springs  from  contract  express  or  implied;*  and  it 
is  to  be  distinguished  from  subrogation  in  that  it  is 
recognized  and  enforced  in  actions  at  law,* '  and 
also  on  the  ground  that  in  equity  subrogation  is  a 
broader  right.' 


n.    BASIS  OF  BIQET  AND  OBLIGATION 


[{  2]  A.  In  OenaraL  The  doctrine  of  contribu- 
tion rests  on  the  principle  that,  when  the  parties 
stand  in  tequali  ]ure,  the  law  requires  equality, 
which  is  equity,  and  one  of  them  shall  not  be 
obliged  to  bear  a  common  burden  in  ease  of  the 
rest.*  It  is  founded  on  principles  of  equity  and 
natural  justice  and  does  not  arise  from  contract. 


In  other  words,  the  doctrine  of  contribution  is  not 
foqnded  on  contract,  but  comes  from  the  applica- 
tion of  principles  of  equity  to  the  condition 'in  which 
the  parties  are  found  in  consequence  of  some  of 
them,  as  between  themselves,  having  done  more  than 
'their  share  in  performing  a  common   obligation.'' 


1.  Canosia  Tp.  ▼.  Grand  I^ake  Tp., 
80  Minn.  867.  869,  88  NW  346. 

3.  ^rebeter  D.  (auot  Parks  v. 
American  Home  Missionary  Soc,  62 
Vt.    19,    26.    20   A   107]. 

3.  Vandlver  v.  Pollak,  107  Ala. 
547,  663,  19  S  180.  64  AmSR  118. 

•ijiidainntty''  fltait^  see  Indemnity 
[22  Cyc  79].  „ 

4.  Central  Banking,  etc^  Co.  v.  U. 
8.  Fidelity,  etc..  Co.,  78  W.  Va.  197. 
207,  80  SB  121,  61  LRANS  797.  ' 

"■utaogattoB"  dsAaad  see  Subroga- 
tion [37  Cyc  8631. 

5.  Central  Btuiklng,  etc^  Co.  v.  U. 
S.  Fidelity,  etc.,  Co.,  73  W.  Va.  197, 
207,  80  SB  121,  61  L^tANS  797. 

"Contribution  and  subrogation  are 
separate  and  distinct  things,  the  lat- 
ter being  In  equity  a  broader  right 
and  Including  the  former."  Central 
Banking,  etc..  Co.  v.  U.  S.  Fidelity, 
etc,  Co.,  73  W.  Va.  197,  207,  80  SB 
121,  61    LRANS   797. 

9.  Ala. — Vandlver  v.  PoIIalt,  107 
Ala.  647,  19  S  180,  54  AmSR  118; 
Crayton  v.  Johnson,  27  Ala.  603. 

111. — Sledge  ▼.  Dobbs,  264  111.  180, 
98  NB  243. 

Mich. — Comstock  v.  Potter,  168  NW 
102.  • 

Minn. — Manthey  v.  Schueler,  126 
Minn.  87.  147  NW  824,  AnnCasi916D 
589. 

N.  Y. — Aspinwall  V.  Sacchl,  67  N. 
T.  281;  Hoyt  v.  Tuthill,  33  Hun  196; 
Norton  V.  Coons,  3  Den.  130  [aff  6 
N.  T.  38];  Campbell  v.  Mesier,  4 
Johns.  Ch.  334,  8  AmD  570. 

N.  C. — Moore  v.  Moore,  11  N.  C. 
368.  16  AmD  623. 

"Equality  of  burden  Results  equi- 
tably in  e<niallty  of  payment  and  one 
properly  paying  moi«  than  his  pro- 
portion   may    recover    at    law    by 


way  of  contribution."  Manthey  v. 
Schueler,  126  Minn,  87,  89,  147  IfW 
824 

"The  equitable  doctrine  of  contri- 
bution rests  upon  the  principle,  that 
where  all  are  equally  liable  for  the 
payment  of  a  debt,  all  are  bound 
equally  to  contribute  to  that  pur- 
pose." Aaplnwall  v.  Torrance.  1 
Lans.   881,  884    [aft  67   N.  T.  3811. 

[a]  n  la  baaed  oa  tba  aqnltftUa 
.»»»fa.  Bquality  is  equity.  Comstock 
V.  Potter,  (Mich.)  158  NW  102;  Hoyt 
▼.  Tuthill.  88  Htm  (N.  T.)  196;  Nor- 
ton v.  Coons,  8  Den.  130  [aff  6  N.  Y. 
33T:  Moore  v.  Moore,  11  N.  C.  868, 
16  AmD  628. 

[b]  ••n  iM  ma.  admitted  prlacipla 
of  law,  that  where  parties  stand  in 
tequali  jure,  with  reference  to  lia- 
bilities arising  'es  contractu,  equality 
of  burthen  becomes  equity."  Crayton 
V.  Johnson,  27  Ala.  603,  606  [clt  4 
Kent  Comm.  390,  391]. 

7.  Ala. — Vandlver  v.  PoUak,  107 
Ala.  547,  19  S  180,  64  AmSR  118; 
Bragg  v.  Patterson,  86  Ala.  233,  4  S 
716;  Handley  v.  Heflin,  84  Ala.  600, 
4  S  726;  Broughton  v.  Wimberly,  65 
Ala.  549;  Owen  v.  McGehee.  61  Ala. 
446;  White  v.  Banks,  21  Ala.  706,  56 
AmD  283. 

Cal. — Bunker  v.  Osbom,  132  Cal. 
480,  64  P  868;  Williams  v.  Riehl,  127 
Cal.  366,  59  P  762,  78  AmSR  60:  Tay- 
lor V.  Reynolds,  63  Cal.  686;  Chlpman 
V.   Morrill,    20  Cal.    130. 

Conn. — Bulkeley  v.  House,  62  Conn. 
469,  26  A  352,  21  LRA  247. 

Fla. — Hayden  v.  Thrasher,  28  Fla. 
162,  9  S  865;  West  v.  Chasten,  12 
Fla.  316. 

Oa. — Sherllng  v.  L>ong,  122  Oa.  797, 
60  SB  936;  Central  of  Georgia  R.  Co. 
V.   Macon  R.,  etc.,  Co.,   9  Oa.  A.  628, 


71  SB  1076;  Hall  v.  Harris,  6  Oa.  A. 
822,  66  SB  1086. 

lil.-nSledge  V.  Dobbs,  254  111.  180, 
98  NE  243;  Oolsen  v.  Brand,  76  111. 
148:  Drummond  v.  Yager,  10  111.  A. 
380. 

Ind.— Falley  ▼.  Ortbllng,  128  Ind. 
110,  26  NB  794;  Springer  v.  Foster, 
27  Ind.  A.  15,  60  NE  720;  Norris  v. 
Churchill,  20  Ind.  A.  668,  51  NB  104. 

Ky. — Breckinridge  v.  Taylor,  5 
Dana  110;  Mitchell  v.  Sproul,  6  J.  J. 
Marsh.  264;  Thomas  v.  Thomas,  2 
J.  J.  Marsh.  60;  Lansdale  v.  Cox,  7 
T.  B.  Mon.  404. 

Md. — Smith    V.    Anderson,    18    Md.  ' 
620;  Yates  v.  Donaldson,   6  Md.    389, 
61    AmD    283;    Craig    v.    Ankeney,    4 
Gill    225. 

Mass. — Putnam  v.  Mlsochl,  189 
Mass.  421,  76  NB  956,  109  AmSR  648. 
4  AnnCas  733:  Weeks  v.  Parsons,  176 
Mass.  570.  58  NE  157:  McBrlde  v. 
Potter-Lovell  Co.,  169  Mass.  7,  47  NE 
242.  61  AmSR  266;  Mason  v.  Lord.  20 
Pick.  447;  Chaffee  v.  Jones,  19  Pick. 
260. 

Mo. — Dysart  v.  Crow,  170  Mo.  276, 
70  SW  689;  Van  Petten  v.  Richard- 
son, 68  Mo.  379;  Jacobsmeyer  v. 
Jacobsmeyer,  88  Mo.  A.  108. 

Mont. — Merchants  Nat.  Bank  v. 
Great  Falls  Opera  House  Co..  28 
Mont.  33,  67  P  445,  76  AmSR  499,  46 
LRA  285;  Northwestern  Nat.  Bank  v. 
Great  Falls  Opera  House  Co.,  23 
Mont.  1,  67  P  440. 

Nebr. — Pawnee  City  First  NaJ. 
Bank  v.  Avery  planter  Co..  69  Nebr. 
329,    96    NW   622,    111    AmSR    641. 

N.  K — ^Fletcher  v.  Grover,  11  N. 
H.  868.  35  AmD  497. 

N.  Y.— Wells  V.  MtUer,  66  N.  Y. 
265;  Aspinwall  v.  Sacchl,  67  N.  Y. 
831;   Rlndge  v.   Baker,    67   N.   Y.   209, 
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When  allowed  at  all,*  outside  of  oases  provided  for 
by  statute,"  contribntioa  between  joint  tort-feasors 
grows  out  of  equity,  although  enforced  at  law.^° 
The  declaration,  often  made,  that  contribution 
does  not  spring  from  contract  is  sometimes  mis- 
apprehended;" it  only  means  that  there  need  not 
be  an  express  contract  for  it;'^  and,  as  hereafter 
shown,  the  right  to  contribntiou  is  recognized  and 
enforced  in  courts  of  law  on  the  theory  of  implied 
contract.^'  Also,  while  contribution  originate^  in 
equity,  there  has  been  developed  and  established  a 
set  of  rules  applicable  to  situations  which,  may  vary 
greatly  as  regards  facts  but  which  fall  into  well 
defined  general  classes,  so  that,  where  the  facts  of 
the  case  bring  it  within  one  of  these  rules,  there 
exists  a  real  right  of  contribution  and  not  a  mere 
privilege  to  be  extended  or  not  at  the  discretion  of 
the  court."  The  right  of  contribution  is  not  de- 
rived from  the  equitable  principle  of  subrogation." 
[i  3]  B.  Gommon  Uabilitjr— 1.  In  QeneraL 
The  principle  of  equity  on  which  the  right  of  con- 


tribution is  founded^*  can  apply  only  in  eases  where 
the  situations  of  the  parties  are  equal,  for  equality 
among  persons  whose  situations  are  not  equal  is  not 
.equitable.'^  Within  the  meaning  of  this  rule,  the 
situations  of  the  parties  are  equal  when  the  parties 
are  under  a  common  burden  or  liability.^*  It  it 
immaterial  whether  such  liability  is  joint  or  joint 
and  several  -j^'  but  where  parties  are  severally  bound 
for  a  specific  portion  of  a  debt  as  principals,  and 
one  pays  more  than  he  is  bound  for,  he  is  entitled 
to  no  contribution  from  the  others  for  such  ex- 
cess.™ Nor  does  it  matter  whether  the  parties  are 
bound  by  the  same  or  by  separate  instruments,**  or 
whether  they  knew  of  each  other's  engagements  or 
not,^  nor  whether  they  are  liable  in  the  same  or 
different  amounts,**  provided  their  obligation  is  as- 
simied  in  respect  to  one  and  the  same  transaction. 
In  so  far  as  contribution  is  allowable  amoi^  wrong- 
doers under  the  exceptions  to  the  rule  against  con- 
tribution in  such  cases,"  the  right  exists  only  where 
the  parties  have  committed  a  joint  wrong  and  are 


15  AmR  475;  Lee  v.  Iiarkln.  126  App. 
Dlv.  302,  109  NTS  480;  Kimball  v. 
Williams,  51  App.  Dlv.  616,  65  NTS 
69;  Norton  v.  Coons,  3  Den.  ISO  [aff 
6  N.  T.  33];  Cuyler  v.  Bnsworth,  6 
Paige  32;  Campbell  v.  Mesier,  4 
Johns.  Ch.  334,  8  AmD  670, 

N.  C— Smith  V.  Carr,  128  N.  C. 
160,  38  SE  732;  Pully  v.  Pass.  123  N. 
C.  168,  31  SE}  478;  Allen  v.  Wood,  88 
N.  C.  386;  Moore  v.  Isley,  22  N.  C. 
372;  Sherrod  v.  Woodard,  16  N.  C. 
360,  26  AmD  714;  Mooro  v.  Moore,  11 
N.  C.  358.  15  AmD  523. 

Oh. — Robinson  v.  Boyd,  60  Oh.  St. 
57,  63  NE  494;  Corrlgan  v.  Foster, 
51  Oh.  St.  225,  37  NE  263;  Oldham 
V.  Broom,  28  Oh.  St.  41;  Camp  v. 
Bostwick,  20  Oh.  StL  827,  6  AmR  669; 
Hartwell  v.  Smith.  15  Oh.  St.  220: 
Russell  V.  Fallor,  1  Oil.  St.  327,  69 
AmD  631. 

Okl.— Strlckler  v.  Gltchel,  14  Okl. 
623.  78  P  94. 

Or. — Thompson  v.  Dekum,  38  Or. 
606,  52  P  517,  755;  Durbln  v.  Kuney, 
19  Or.  71,  23  P  661. 

Pa. — ^Armstrontr  County  v.  Clarion 
County,  66  Pa.  2X8,  2  AmR  368;  Hor- 
bach  V.  Elder,  18  Pa.  33;  Reber's 
Est.,  15  Pa.  Super.  122;  Gdff  v.  Camp- 
bell, 11  Kulp  168,^4  LackJur  280; 
Kalbach'B   Est.,    2   Woodw.    415. 

S.  C— Harris  v.  Pergfuson,  18  S.  C. 
1>.  397;  McKenna  v.  George,  19  S.  C. 
Eq.  16:  Screven  v.  Joyner,  10  S.  C. 
Ekl.   252,   26  AmD  199. 

Tex. — ^Merchants'  Nat.  Bank  v.  Mc- 
Anulty,  89  Tex.  124,  83  SW  963; 
Glasscock  v.  Hamilton,  62  Tex.  143; 
Boyce  v.  Strlngfellow,  52  Tex.  Civ. 
A.  604.  114  SW  662. 
^  Vt.'-MIUer  V.  Sawyer,  30  Vt.  412; 
dwain  V.  Barber,  29  vt.  292. 

ViX. — Tate  v.  Winfree,  99  Va.  266, 
37  SB  966;  Wayland  v.  Tucker,  4 
Oratt.  (45  Va.)  267.  50  AmD  76. 

Wash. — Caldwell  v.  Hurley,  41 
Wash.   296,  83  P  318. 

Wis. — Bloomer  v.  Bloomer.  128 
Wis.  297,  107  NW  974. 

Eng. — Hartly  v.  O'Plaherty,  1 
Beatty  61;  Stirling  v.  Forrester,  3 
Bligh  675,  4  Reprint  712;  Deering  v. 
Winchelsea.  2  B.  ft  P.  270,  126  Re- 
print 1276.  1  Cox  Ch.  318,  29  Reprint 
118J,  21  ERC  617:  Cowell  v.  Edwards, 
2  B.  &  P.  268,  126  Reprint  1275;  Re 
Bentinck.  80  T..  T.  Rep.  N.  S.  71;  L'n- 
gard  V.  Bromley,  1  ves.  A  B.  116,  36 
Reprint  46;  Craythorne  v.  Swin- 
burne, 14  Ves.  Jr.  160,  83  Reprint 
482,  21.  BRC  636. 

[al  Oontraot  between  partlea  dls- 
tlng^shad. — (1)  The  contract  on 
which  the  parties  are  codebtors  or 
sureties  only  expresses  the  relation 
between  them  and  their  creditor.^, 
and  Is  entirely  distinct  from  the 
rlKht  of  contribution  which  exists 
between  themselves.  Durbln  v. 
Kuney,  19  Or.  71,  23  P  661.  (2)  In 
other  words,    the   original   obligation 


is  merely  evidence  of  the  obligation 
of  all  of  the  Joint  obligors  to  the 
original  payee;  not  evidence  of  the 
liability  of  one  Joint  obligor  to  an- 
other. Hall  V.  Harris.  6  Ga.  A.  822, 
66  SB  1086. 

fb]  Xatanttoa. — "The  right  of  con- 
tribution depends,  according  to  the 
better  view,  on  a  broad  principle  of 
equity  .  .  .  though  It  has  some- 
times been  regarded  as  based  on  an 
implied  contract.  In  either  case  the 
question  is  one  of  intention,  and 
.  .  .  evidence  may  be  given  for 
the  purpose  of  showing  that  the 
equity  ought  not  to  be  applied,  or 
that  the  Intention  ought  not  to  be 
inferred."  Re  Bentinck,  80  L.  T. 
Rep.  N.  S.  71.  73. 

B.    See  Infra  |S  20-26. 

•.     See  Infra  f  26. 

10.  Iiouisville  v.  Liouiaville  R. 
Co..  166  Ky.  141,  160  SW  771,  49 
URANS  360. 

11.  Central  Banking,  etc..  Co.  v. 
U.  S.  Fidelity,  etc.,  Co.,  73  W.  Va. 
197,  80  SB  121,  61  LRAN3  797. 

U.  Central  Banking,  etc..  Co.  v. 
U.  S.  PldeMty,  etc.,  Co.,  73  W.  Va. 
197.  80  SB  121,  51  LRANS  797. 

13.  See  infra   {   26. 

14.  In  re  Koch,  148  Wis.  648,  184 
NW  663. 

18.  Camp  V.  Bostwick,  20  Oh.  St. 
337,  6  AmR  669;  Central  Banking, 
etc..  Co.  V.  U.  S.  Fidelity,  etc.,  Co.,  73 
W.  Va.  197.  80  SB  121,  61  L.RANS 
797. 

Ooatrllmtlon  and  mitaoratlon  <Ua- 
tlngoialMd  see  supra  {  1. 

15.  See  supra  }  2. 

17.  111.— Huber  v.  Hess,  191  111. 
305,  61  NB  61. 

Ind. — Springer  v.  Foster,  27  Ind.  A. 
15,  60  NE  720;  Jenkins  v.  Craig.  22 
Ind.  A.  192.   62  NB  423,  63  NE  427. 

Kan.- — Harrison  v.  Scott,  77  Kan. 
$37.  95  P  1046. 

Ky.-^Bohannon  v.  Combs,  12  B. 
Mon.  563;  Kouns  v.  Commonwealth 
Bank,  2  B.  Mon.  303;  Patterson  v. 
Pope.  6  Dana  241;  Lear  v.  Ray.  4  Ky. 
Op.  380. 

N.  C. — Moore  v.  Moore,  11  N.  C. 
368,  15  AmD  623. 

Pa.— Grubb  v.  Cottrell,  62  Pa.  28. 

To  same  effect  Hartman  v.  Swlger, 
216  Fed.  986. 

IS.  Ga. — Hall  v.  Harris,  6  Ga.  A. 
822.  65  SB  1086. 

Mass. — McBride  v.  Potter-Lovell 
Co.,  169  Mass.  7,  47  NE  242,  61  Am 
SR  265. 

Minn:— Manthey  v.  Schueler,  126 
Minn.  87.  147  NW  824,  AnnCasl916D 
241;  Hodgdon  v.  Peet,  122  Minn.  286, 
142    NW    808. 

S.  C— Screven  v.  Joyner,  10  S.  C. 
Eq.  252,   26  AmD  199. 

Eng. — Holmes  v.  Williamson,  6  M. 
&  S.   168,  106  Reprint  1202. 

[a]  Where  several  persona  sa- 
lecteA  a  common  agent  to  sell  their 


notes,  and  the  agent  was  to  return 
the  proceeds,  each  to  the  several 
makers,  but  fraudulently  pledged  all 
the  notes  as  security  for  a  debt  of 
his  own,  and  the  pledgee,  who  was 
a  bona  fide  holder  for  value  without 
notice,  collected  sufficient  of  the 
notes  to  pay  the  deljt,  all  those 
whose  notes  were  so  pledged  stood  on 
the  same  footinK,  and  those  whose 
notes  were  paid  In  whole  or  In  part 
were  held  entitled  to  contribution 
from  the  others,  regardless  of  tb*. 
time  when  the  several  notes  ma- 
tured. McBride  v.  Potter-Lovell  Co., 
169  Mass.  7,  47  NB  242,  61  AmSR  265. 

19.  Los  Angeles  Nat.  Bank  v 
Vance,  9  Cal.  A.  57,  98  P  68;  Aspin- 
wall  V.  Sacchl.  67  N.  T.  831;  Brlggs 
V.  Barnett,  108  Va.  404.  61  SE  7ST: 
Stirling  V.  Forrester,  3  Bllgh  575.  4 
Reprint  712;  Harbert's  Case.  3  Cuke 
lib,   76    Reprint   647. 

30.  Los  Angeles  Nat.  Bank  v. 
Vance,  8  Cal.  A.  57,  98  P  58;  McAr- 
thur  V.  Board,  119  Iowa  562,  93  NW 
680;  Briggs  v.  Barnett,  108  Va.  404. 
61  SE  797. 

SI.  N.  T. — Armltage  v.  Pulver,  37 
N.  T.  494. 

Oh. — Robinson  v.  Boyd,  60  OIl  St. 
67,  63  NB  494. 

Or. — ^Durbln  v.  Kuney,  19  Or.  71.  !3 
P  661. 

Pa. — Downing  v.  Klntcing.  2  Serg. 
A  R.  826. 

Bog. — Deering  v.  Winchelsea,  2  B. 
&  P.  270,  126  Reprint  1276,  1  Cox  Ch. 
318,  29  Reprint  1184.  21  ERC  617: 
Story  Eq.  Jur.  I  496. 

[aj  Where  two  or  mors  venoas 
are  Doond  as  snrstlas  for  the  dis- 
charge of  the  same  debt,  although  by 
difTarent  modes.  Its  discharge  by  on«. 
conferring  a  benefit  on  the  others, 
raises  a  right  In  his  favor  for  con- 
tribution. Robinson  v.  Boyd,  60  OIl 
St.   B7,    67,   63    NE  494. 

tb]  Assignees  for  henaflt  of  ered' 
ItoTS. — Where  an  Insolvent  makes 
two  dilTerent  assigmments  for  the 
benefit  of  creditors,  at  one  time  to 
one  assignee  and  at  another  time  to 
another,  and  the  first  assignee  pays 
a  claim  against  the  Insolvent,  he  is 
entitled  to  contribution  from  the 
fund  asslgrned  to  the  other  assignee. 
Downing  v.  Klntzing,  2  Serg.  i  R. 
(Pa.)   326. 

B3.  Chaffee  v.  Jones.  19  Plck 
(M-ass.)  ZbO;  Durbln  v.  Kuney,  19  Or. 
71,  28  P  (61.  See  also  Norton  t. 
Coons.  3  Den.  180  taft  6  N.  Y.  3S1 
(holding  that  it  was  immaterial  that 
a  person  who  had  signed  as  surety 
was  liable  for  contribution  to  an- 
other, although  It  had  been  repre- 
sented to  the  former  before  he 
signed  that  the  latter  was  primarily 
liable). 

S3.  Durbln  v.  Kuney,  19  Or.  "I,  !1 
P  661. 

34.     See  infra  it  20-26. 


For  latsr  oasas,  dsvelopniAats  and  changes  in  the  law  see  rumulati ve  Annotations,  same  title,  page  and  note  number. 
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under  a  common  liability.  In  other  words,  there 
most  have  been  nnity  or  concert  of  action  on  the 
part  of  the  tort-feasors.**  There  is  no  right  of  con- 
tribution between  one  who  is  liable  by  contract  and 
another  who  is  responsible  for  a  tort  arising  out  of 
the  contract.** 

[$  4]  2.  lUFect  of  Discharge  of  One  Oodbligor. 
As  a  general  rule,  the  discharge  or  release  of  the 
direct  liability  of  one  coobligor  to  the  obligee  will 
not  avail  him  as  a  discharge  from  his  liability  for 
contribution  to  the  other  coobligors  unless  the  dis- 
chargee is  of  a  character  to  release  the  others  also ;" 
but  this  is  not  true  of  a  discharge  under  the  bank- 
ruptcy laws;"  and,  except  in  some  jurisdictions," 
one  who  has  been  compelled  by  suit  to  pay  the  debt 
cannot  obtain  contribution  from  his  coobligor  as  to 
Tchom  the  cause  of  action  was  barred  at  the  date 


as.  Mayberry  v.  Northern  Pac.  R. 
Co..  100  Minn.  79.  110  NW  160,  12 
I^RANS  $7S,  10  AnnCas  754;  Pad- 
dock-Hawley  Iron  Co.  v.  Rice,  179 
Mo.  480,  78  SW  634-  Schappel  v. 
Pa-wrnee  City  First  Nat.  Bank,  80 
Nebr.  708.  115  NW  817;  Gnlf,  etc.,  R. 
Co.  V.  Galveston,  etc.,  R.  Co.,  83  Tex. 
609,  18  SW  968;  Adama  v.  Waco 
First  Nat.  Bank,  (Tex.  Civ.  A)  178 
S'W  89S;  International  Light,  etc., 
Co.  V.  Maxwell,  27  Tex.  Civ.  A.  294, 
65  SW  78;  Missouri,  etc..  R.  Co.  v. 
Vance,  (Tex.  Civ.  A.)  41  SW  167; 
Frankenthal  v.  LinKp,  18  Tex.  Civ. 
A.  229,  40  SW  815  [dist  Farwell  ▼. 
Becker.  129  III.  261.  21  NB  792,  16 
AmSR  267,  6  LKA  400]. 

[a]  TIiaB,  where  two  railroads  are 
sued  by  a  passenger  for  Injuries 
caused  by  a  collision  between  the 
trains,  neither  company  is  entitled 
to  Judgment  over  against  the  other 
in  any  event,  since  plaintiff  can  ob- 
tain Judgment  against  either  defend- 
ant by  showing  that  Its  negligence 
contributed  to  the  accident,  and  if 
defendants  were  Jointly  negligent, 
there  Is  no  contribution  between 
them,  each  bein;  an  Independent 
asent.  Missouri,  etc.,  R.  Co.  v. 
Vance,    (Tex.  Civ,  A.)  41  SW  167. 

as.     Brannln  v.  Loving,  82  Ky.  370. 

snr.  Boardman  v.  Paige,  11  N.  H. 
431;  Hoyt  v.  Tuthlll.  38  Hun  fN.  T.) 
196;  Seidman  v.  Finkelsteln,  76  Misc. 
649.  136  NTS  848,  662  [cit  Cyc]; 
Ellsworth  V.  Caldwell,  27  HowPr  (N. 
Y.)  188:  Watkln  Music  Co.  v.  Bas- 
ham,  48  Tex.  Civ.  A.  505,  108  SW 
734;  Fenn  v.  Bahnson,  89  Va.  253,  15 
SB  586.  See  also  Stevens  v.  Cooper, 
1  Johns.  Ch.  (N.  Y.)  425,  7  AmD  499 
Cholding  that  a  creditor  cannot  by 
any  assignment  or  act  of  his  deprive 
the  codebtors  of  their  right  of  con- 
tribution against  each  other). 

ra]  WlMre  on*  of  Mveral  Joint 
oliUffOTS  la  <Uso)UM«ad  nndMr  sb  la- 
■ol-vwnoy  yxooaedinff  and  subse- 
quently his  coObllgors  pay  the  Judg- 
ment against  them,  they  have  a  right 
of  contribution  from  the  insolvent. 
Ellsworth  V.  C!aldwell,  27  HowPr 
(N.   T.)  188. 

38.  Bean  v.  Speakman,  7  Blackf. 
CInd.)  S17;  Frentress  v.  Markle,  2 
Greene  (Iowa)  668;  Tobias  v.  Rogers, 
13  N.  Y.  59  [dist  Johnson  v.  Harvey, 
84  N.  y.  366,  38  AmR  615];  Clarke  v. 
Porter,  25  Pa,  141.  But  see  Brown 
V.  J.  &  B.  Stevens  Co.,  52  c:k>nn.  110 
(holding  that,  where,  after  suit  is 
brougrht  against  several  persons,  one 
of  them  is  adjudged  a  bankrupt  and 
Is  discharged,  and,  not  pleading  his 
bankruptcy.  Judgment  is  rendered 
against  all  of  them  and  is  paid  by 
one  of  the  other  defendants,  such  de- 
fendant Is  entitled  to  contribution 
from  the  bankrupt). 

Effeot  of  dlsoliarffe  la  baaknptoy 
see   Bankruptcy  {{   704-731. 

39.  Whipple  V.  Stevens,  19  N.  H. 
150:  Peaslee  v.  Breed,  10  N.  H.  489, 
34  AmD  178;  Hard  v.  Mingle,  141 
App.  Div.   170,  126  NTS  51. 

aO.  Shelton  v.  Farmer,  S  Bush 
(Ky.)    314;    Spelman    v.    Talbot,    128 


Mass.  489;  Screven  v.  Joyner,  10  S.  C. 
Eq.  252,  26  AmD  199. 

31.  Norris  v.  Churchill,  20  Ind. 
A.  668.  61  NE  104;  In  re  Koch,  148 
WIS.  548.  134  NW  683. 

33.  Ala. — Owen  v.  McOehee,  61 
Aia.   440. 

Cal. — Los  Angeles  Nat.  Bank  ▼. 
Vance,  9  Cal.  A.^7,  98  P  68. 

Ga.— Hall  v.  Harris,  6  Ga.  A.  822. 
65  SE  1086. 

111. — Glllllan  V.  Nixon,  2«  111.  60; 
Siegel  V.  Fish,  129   111.  A.   319. 

Ind.— Falley  v.  Qribling,  128  Ind. 
110,  26  NH  794;  Keller  v.  Boatman. 
49  Ind.  104. 

Ky. — Greene  v.  Anderson,  102  Ky. 
216,  43  SW  195,  19  KyL  1187. 

Mass.— Hill  V.  Fuller,  188  Mass. 
196,  74  NE  361;  CSiandler  v.  Brain- 
ard.  14  Pick.  285;  Douglas  v.  Moody, 
9  Mass.  648. 

Mich. — Comstock  v.  Corbln.  168 
NW  106;  Kalamaxoo  Trust  Co.  v. 
Merrill,  l69  Mich.  649,  866,  124  NW 
697   [cit  Cyc]. 

Minn. — Larson  ▼.  Slette,  126  Minn. 
267.  146  NW  1094,  LRA1915A  898; 
Canosia  Tp.  v.  Grand  Lake  Tp.,  80 
Minn.  357,  83  NW  846. 

Mo.— Tore  v.  Yore,  240  Mo.  461,  144 
SW  847,  850  [quot  Cycl;  Weldemeyer 
v.  Landon.  66  Mo.  A.  620. 

N.  J.— Bishop  V.  Smith.  (Sup.)  67 
A  874,  876  [quot  Cyoj;  Klrkpatrlck 
V.  Murphy,  3  N.J.  L.  961. 

N.  T. — ^Lee  v.  Larkln,  126  App.  DIv. 
302,  109  NTS  480;  Fitch  v.  Fraser. 
109  App.  Dlv.  440,  96  NTS  86  [afT  188 
N.  T.  605  mem,  81  NB  1164  mem]; 
Rlndskopf  v.  Zlmmer,  88  Misc.  28, 
150  NTS  73;  Hlllas  v.  Fuller,  148 
NTS  15.  , 

N.  C. — Eureka  Lumber  Co.  v. 
Satchwell.   148  N.  C.  316.  62  SB  810. 

Pa. — Werkhelser  v.  Kldd,  28  Pa. 
Dist.  4*3. 

Tex. — Zachry  v.  Peterson,  (Civ.  A.) 
171    SW   494,    496    [clt  Cyc]. 

Utah. — Calmer  v.  Wilson,  18  Utah 
129.  44  P  883.  67  AmSR  718. 

[a]  Til*  estlapilalmieat  of  ths 
obUfatioii  Is  a  prerequisite  abso- 
lutely necessary  to  entitle  anyone  to 
maintain  a  suit  for  contribution. 
Los  Angeles  Nat.  Bank  v.  Vance,  9 
Cal.  A.  67,  98  P  58. 

[b]  Aa  exeontloa  oa  a  jnAgamit 
obtaUMd  against  plaintiff  and  de- 
fendant Jointly  furnishes  no  ground 
of  action  unless  the  execution  is  sat- 
Isfled.  Klrkpatrlck  v.  Murphy,  3  N. 
J.-L.  951. 

[c]  The  gamlsUaf  Iqr  the  orea> 
Itor  of  a  delit  do*  to  one  of  two  Joint 
ooatzaetora  against  whom  Judgment 
has  been  rendered  on  the  Joint  claim 
is,  to  all  Intents  and  purposes,  a  sat- 
isfaction of  the  creditors  Judgment 
and  gives  the  Judgment  debtor  whose 
debt  has  been  so  garnished  a  right  at 
once  to  sue  his  coSbllgor  for  contri- 
bution.    Glllllan  V.  Nixon,   26  111.   60. 

[d]  "U  propexty  Is  given  and  ao- 
eapted  at  a  valoaUon  as  payment  of 
a  Joint  Indebtedness,  that  Indebted- 
ness is  ended,  and  an  action  for  con- 
tribution can  be  maintained."  Hill 
▼.  Fuller,  188  Mass.  196,  200,   74  NB 


of  ithe  judgment." 

[$  5]  0.  Payment  or  Discharge — 1.  Necessity 
of — a.  la  OeneraL  The  right  to  contribution  is 
inchoate  from  the  date  of  the  creation  of  the  rela- 
tion between  the  parties,'*  but  is  not  complete,  so  as 
to  be  enforceable,  until  there  has  been  an  actual 
payment,  in  whole  or  in  part,  of  the  common  obliga- 
tion or  until  something  is  done  equivalent  to  a 
discharge  thereof."  Where  a  grantor  pays  a  sum  to 
his  grantee  to  secure  his  peace,  and  not  by  virtue 
of  any  breach  of  covenant,  he  has  no  right  of  action 
against  a  cograntor;'^  and  there  is  no  equity  of 
contribution  where  a  payment  by  one  joint  maker  of 
a  note  of  the  other  maker's  share  was  really  in  dis- 
charge of  a  valid  claim  of  the  copromisor.^ 

[$  6]  b.  Oompnlsory  Payment.  To  entitle  one 
to  contribution,  the  payment  must  be  compulsory  in 

361. 

[e]  Olvlar  of  aot«,^(l)  Where  a 
negotiable  note  is  accepted  in  pay- 
ment of  the  debt,  he  who  executes 
the  note  has  the  right  of  contribution 
against  his  cobbligors.  Owen  v.  Mc- 
Oehee, 61  Ala.  440;  Keller  v.  Boat- 
man, 49  Ind.  104;  Greene  v.  Ander- 
son, 102  Ky.  216,  43  SW  196,  19  KyL 
1187;  Chandler  v.  Bralnard,  14  Pick. 
(Mass.)  285;  Larson  v.  Slette,  126 
Minn.  267,  146  NW  1094,  LRA1915A 
898;  Fitch  v.  Fraser,  109  App.  Dlv. 
440,  96  NTS  86  [aff  188  N.  T,  605 
mem,  81  NE  1164  mem];  Rlndskopf 
v.  Zlmmer,  88  Misc.  28,  160  NTS  73; 
Werkhelser  v.  Kldd,  23  Pa.  Dist.  448. 
(2)  Thus,  where  eleven  of  thirteen 
Joint  and  several  makers  of  a  note 
paid  the  note,  eight  of  them  paying 
their  share  In  cash  and  three  by  dis- 
counting their  individual  notes, 
which  were  accepted  as  payment,  the 
original  note  being  surrendered, 
those  paying  the  note  were  entitled 
to  recover  ifrom  another  maker  hia 
proportionate  share  of  the  amount, 
whether  or  not  the  notes  given  by 
such  three  makers  had  been  paid, 
since  defendant  was  no  longer  liable 
on  the  original  note  which  hid  been 
surrendered.  Hlllas  v.  F^iller  148 
NTS  16.  (3)  But  a  note  given  by 
several  Joint  debtors  is  not  extin- 
guished by  a  renewal  note  given  by  a 
part  of  them,  so  that  the  parties 
signing  the  latter  note  may  enforce 
contribution  from  the  others  before 
the  renewal  note  is  paid.  Lee  v. 
Larkln,  126  App.  Dlv.  802,  805,  109 
NTS  4S0.  (4)  In  an  action  for  con- 
tribution plaintiff  does  not  make  out 
a  case  by  showing  that  he  has  given 
the  creditor  his  nonnegotiable  note. 
Hill  V.  FuUer,  188  Mass.  196,  74  NB 
361. 

[f]  BUI  Of  OTohaay,— Where  a 
vessel  was  captured  and  one  of  the 
parties  interested  agreed  with  the 
captors.  In  order  to  obtain  the  re- 
lease of  the  vessel  and  cargo,  to  i>ay 
a  sum  of  money  as  a  ransom  and 
thereupon  drew  a  bill  of  exchange 
which  they  accepted  and  then  re- 
leased the  vessel,  an  action  for  con- 
tribution against  the  other  parties 
concerned  could  not  be  maintained 
until  plaintiff  had  paid  the  bill  or 
otherwise  canceled  it.  Douglas  v. 
Moody,  9  Mass.  648. 

83.  Robinson  v.  Seay,  176  Mo.  A. 
713,  168  SW  409. 

34.  Labenelle  v.  Decent,  2  La. 
Ann.  646. 

[a]  XUoateatloa. — One  who  pur- 
chased certain  lots.  Jointly  with  de- 
fendant, executing  his  notes  with  her 
in  Bolido  for  the  price,  and  who 
afterward  paid  the  notes  at  maturity, 
cannot  recover  from  the  latter  her 
proportion  of  the  notes  so  paid, 
where  the  evidence  shows  that  de- 
fendant had  been  seduced  by  plain- 
tiff when  she  was  his  house  servant, 
and  that  she  was  living  In  concu- 
binage with  htm  when  he  took  up  the 
notes  at  their  maturity  and  paid  her 
portion  of  the  notes  In  reparation  of 
the  wrong  which  he  had  done  her. 
Labenelle  v.  Decoaet,  2  La.  Ann.  146. 
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the  sense  that  the  party  paying  was  under  l^gal 
obligation  to  pay.^  Thus,  except  in  some  jurisdic- 
tions,*' where  a  joint  debt  which  has  become  barred 
by  the  statute  of  limitations''  or  by  laches*^  is  paid 
by  one  of  the  debtors,  the  general  rule  is  that  he 
has  no  right  of  contribution  from  his  codebtors. 
Mere  passiveness  in  asserting  his  tights,  unless  the 
lapse  of  time  works  a  bar,  will  not,  however,  pre- 
vent a  person  who  has  discharged  a  cominon  obliga- 
tion from  enforcing  contribution  .from  his  co- 
obligors.**  Although  it  is  held  otherwise  in  some 
jurisdictions,^  in  other  jurisdictions  it  is  not  neces- 
sary, to  make  the  payment  involuntaiy,  that  suit 
should    have    been   instituted    against   the    person 


seeking  contribution**  or  that  a  levy  shoald  have 
been  made  on  his  goods/*  It  is  not  necessary  that 
the  payment  should  have  been  made  at  the  request 
of  the  coobligor,^  but  it  may  even  be  made  against 
his  protest,^  and  a  payment  is  not  voluntary  be- 
cause it  was  made  before  the  obligation  matnred.*' 
In  the  absence  of  agreement  a  premature  payment 
does  not,  however,  hasten  -the  rig^t,  and  contribu- 
tion cannot  be  enforced  until  the  debt  falls  dne.** 

[(  7]  2.  Amount  of.  It  is  not  necessary  that 
the  entire  debt  should  have  been  paid,*'  but  the 
payment  must  have  been  for  more  than  the  share  of 
'the  person  seeking  contribution.** 


m.   NATUKE  OF  BIGHT  AND  OBLiaATION 


[$  8]  Not  only  in  cases  where  an  obligor  has  a 
right  of  contribution  against  several  coobUgors,  but 
also  in  cases  wh^re  several  obligors  have  rights  of 
contribution  against  one  obligpor,  the  obligation  to 
contribute'  is  not  a  joint,  but  a  several,  one.**    The 


right  of  action  to  enforce  contribution  may  be  as- 
signed," but,  to  authorize  the  assignee  of  this  right 
to  maintain  un  action  for  that  purpose,  it  must  be 
made  to  appear  that  there  was  an  actual  assign- 
ment of  that  specific  right." 


SS.  Cal. — Treat  v.  Craig,  136  Cal. 
91,  67  P  7. 

Ky. — Saulsberry  v.  Saulsberry,  82 
SW  4  IS.  26  KyL.  7SS. 

Minn. — Manthey  v.  Schueler,  126 
Minn.  87,  147  NW  824,  AnnCaslSlBD 
241. 

Mo. — ^Tore  V.  Tore,  240  Mo.  4B1,  144 
SW  847,  8S0  [quot  Cyc];  Robinson  v. 
Seay,  175  Mo.  A-  713,  1B8  SW  408; 
Gray  v.  Krah,   (  Mo.  A.   S95. 

Pa. — Plnlay  v.  Stewart,  56  Pa.  188. 

'Va. — Briggs  y.  Barnett,  108  Va. 
404,  61  SE  797. 

Wash. — Peterson  y.  Nichols,  71 
Wash.  6E6,  129  P  878. 

Pr.  Edw.  lel. — McFarlane  ▼.  Cal- 
houn, 2  Pr.  Bdw.  Isl.  283. 

"The  doctrine  of  contribution  rests 
upon  compulsory  paymenft.  We  use 
the  word  compulsory  in  the  sense 
that  there  must  be  a  legal  obligation 
to  pay.  For  the  mere  volunteer 
there  is  no  legal  obligation  to  pay 
and  his  payment  is  not  compulsory 
in  that  legal  sense  in  which  the  term 
is  used  in  connection  with  the  doc- 
trine of  contribution."  Yore  v.  Tore, 
240  Mo.  451,  462,  144  SW  847.      . 

[a]  To  par  »  tadcanit  ia  oxdar 
to  pxetrsBt  th*  Mle  of  property  on 
•zooutloa  is  not  a  voluntary  pay- 
ment. Treat  ▼.  Craig,  136  Cal.  91,  67 
P  7. 

[b]  VasuMat  to  avoia  aaitnlinant 
of  ooattaot,^— There  was  a  legal  obli- 
gation to  pay  where  a  clause  of  a 
contract  for  the  sale  of  land  pro- 
vided tliat  unless  a  balance  of  the 
sum  due  on  the  contract  was  paid 
within  a  certain  time  the  contract 
should  be  null  and  void,  the  clause 
being  for  the  protection  of  the  ven- 
dor and  not  a  release  of  the  pur- 
chasers from  their  covenants.  Fin- 
lay  V.  Stewart,  66  Pa.  183. 

[c]  Tolutujr  paymmt  of  laor* 
thaa  neoMaai7<— Persons  obligating 
themselves  to  procure  a  railroad 
right  of  way  were  not  relieved  from 
liability  to  contribute  for  their 
shares  of  a  sum  necessarily  expended 
for  that  purpose  by  coObllgora  lie- 
cause  of  the  voluntary  contribution 
of  certain  of  the  cofibllgors  of  a  sum 
in  excess  of  the  whole  sum  neces- 
sary, under  the  impression  that  the 
contract  exacted  the  furnishing  of  a 
longer  right  of  way  than  it  actually 
required,  especially  where  it  did  not 
appear  that  the  voluntary  payments 
were  to  be  applied  to  the  unpaid 
sum  necessarily  expended.  Boyce  v. 
Strongfellow,  62  Tex.  Civ.  A.  604.  114 
SIKT  652 

38.  Mills  V.  Hyde,  19  Vt.  69,  4< 
AmD  177. 

37.  Ky. — Saulsberry  v.  Saulsberry, 
82  SW  416.  26  KyL  736. 

Me. — Buck  V.  Spofford.  46  Me.  328. 

Md.— Elllcott  V.  Nichols,  7  Olll  86. 
48  AmD  646. 


Pa. — Wheatfleld  Tp.  v.  Brush  'Val- 
ley Tp.,  26  Pa.  112. 

Va. — Turner  v.  Thorn,  89  Va,  746, 
17  SE  323. 

[a]  Zllnatxatioa. — ^Where  a  Joint 
note  Included  a  small  individual  debt 
of  one  of  the  signers,  which  debt  was 
barred  by  limitations  at  the  time 
that  the  balance  due  on  the  note  was 
paid  by  another  of  such  signers,  his 
act,  in  so  far  as  the  payment  of  such 
individual  debt  was  concerned,  was 
tliat  of  a  mere  volunteer,  and  hence 
he  was  not  entitled  to  recover  contri- 
bution therefor.  Saulsberry  v.  Sauls- 
berry, 82  SW  416,  ae  KyL  736. 

38.  Williamson  v.  Collins.  17  Oh. 
364;  Williamson  v.  Rees.  15  Oh.  572; 
Doughty  V.  Bacot,  2  S.  C.  Eq.  646. 

[a]  XUnatratioa. — 'Where  a  judg- 
ment was  recovered  against  one  co- 
Obligor,  which  judgment  was  Buffered 
to  lie  dormant  for  sixteen  years  and 
was  then  revived  and  afterward  paid 
thirty-eight  years  after  the  note  be- 
came payable,  it  was  held  that  the 
lapse  of  time  was  a  bar  to  a  recov- 
ery by  the  holder  of  the  note  and 
that    defendant    in    such    an    action 


having  paid  the  judgment  could  not 
compel  the  coObligor  to  contribute 
Williamson    v.    Coflins.    17    Oh.    354 


Williamson  v.  Rees.  16  Oh.  572. 

39.  Owen  v.  McOehee,  61  Ala.  440. 

40.  Stockmeyer  v.  Oertling,  35  La. 
Ann.  .467. 

41.  Harvey  v.  Drew.  82  111.  606; 
Ballanoe  v.  Frisby,  3  111.  63;  Pixley 
v.   Oould,   13   111.  A.  666;   Shlppey   v. 


Bearmah,  (Okl.)  157  P  302,  304  Iguot 
Cyc];  Shoemaker  v.  Wood.  9  Kulp 
(Pa.)  436;  Aberdeen  Constr.  Co.  v. 
Aberdeen,  84  Wash.  429,  432.  147  P  2 
[quot   Cyc]. 

4&  Ankeny  v.  MofTett,  37  Minn. 
109,  33  NW  320. 

48.  Hoyt  V.  Tuthlll,  33  Hun  (N. 
T.)  196;  McGonnigle  v.  McOonnigle, 
5  Fa.  Super.  168. 

44.  Pine  Hill  Coal  Co.  v.  Harris, 
7  KyL  619. 

45.  Craig  V.  Craig,  6  Rawle  (Pa.) 
91. 

4&  Tates  v.  Donaldson.  6  Md.  389, 
61  AmD  288;  Craig  v.  Craig,  6  Rawle 
(Pa.)  91;  Danforth  v.  Smith.  28  Vt. 
247. 

47.  Pixley  V.  Oould.  18  HI.  A.  666. 
[a]     Season   for    mle. — "It    would 

be  a  harsh  rule  for  a  court  of  equity 
to  enforce,  to  require  of  parties  who 
had  already  paid  more  than  their 
just  proportion  of  a  debt  to  compel 
them  to  pay  all  the  residue  before 
they  could  have  relief;  and  it  may 
frequently  be  they  are  unable  to  dis- 
charge such  residue  and  the  obliga- 
tion resting  upon  them  unless  they 
first  or  concurrently  get  relief 
Rfcalnst  the  other  joint  contractors." 
Pixley  V.  Oould.  18  HI.  A.  665.  669. 

48.  Ind. — Dean     v.     Speakman,     7 


Blackf.  817. 

Me. — Powers  v.  Oowen.  32  Me.  S8i. 

Md. — Craig  v.  Ankeney.  4  Gill  225. 

Mich. — KaIama«>o  Trust  Co.  v. 
Merrill,    169   Micli.   649.   124  NW  697. 

Minn. — Canosia  Tp.  v.  Grand  Lake 
Tp..  80  Minn.  357,  83  NW  346. 

Mo. — ^Tore  v.  Tore,  240  Uo.  461.  144 
SW  847,  860   [quot  Cyc]. 

N.  H. — ^Fletcher  v.  Grover,  11  K.  B. 
368.  36  AmD  497. 

N.  T. — Sawyer  v.  Lyon,  10  John& 
32. 

Or. — ^Durbin  v.  Kuney,  19  Or.  71,  23 
P  661. 

Pa. — ^Morrison  v.  Warner,  197  Pa. 
59,  46  A  1080,  80  AmSR  8. 

Tex. — Thonipson  v.  Fitxgerald, 
(Civ.  A.)  106  SW  334;  Merchants' 
Nat.  Bank  v.  McAnuUy,  (Civ.  A.)  82 
SW  376  [rev  on  other  grounds  in  89 
T«x.   124.   88  SW  963]. 

Vt.— Oarfleld  v.  Foskett,  «7  Vt.  29«. 

48.  Falley  v.  Oribling,  (Ind.)  22 
NE  723;  Tore  v.  Tore.  240  Mo.  451. 
144  SW  847;  Hoyt  v.  TuthUl,  83  Hun 
(N.  Y.)   196. 

[a]  Beason  for  mis. — "The  right 
of  contribution  is  an  individual  and 
personal  right.  It  grows  out  of 
what  the  individual  himself  doea 
It  is  a  right  which  accrues  to  one  or 
more  individuals  (out  of  the  whole 
number  bound)  who  pay  the  debt  for 
which  they  are  all  bound.  Ziach  one 
paying  is  entitled  to  recover  from 
the  others  the  amount  which  he  lias 
paid  in  excess  of  his  own  proportion- 
ate part.  His  right  to  recover  is 
dependent  upon  the  excess  which  he 
himself  pays.  The  recovery  is  due 
to  him  and  to  no  one  else.  In  other 
words,  the  act  is  individual  and  the 
right  of  contribution  is  individual. 
The  right  of  contribution  rests  upon 
an  implied  contract  to  repay,  which 
contract  the  law  itself  Implies  from 
the  relationship  of  the  parties.  Such 
implied  contract  is  several  and  not 
joint."  Yore  v.  Tore.  240  Mo.  451, 
463,   144  SW  847. 

folat  or  aevena  '  jnOgmaBt  la  ac- 
tion to  enfoiee  eoatnlmtioii  see  infra 
I  36 

BO.  Hall  V.  Harris.  6  Ga.  A.  8:3, 
826,  65  SE  1086  [quot  Cyc];  Pully  v. 
Pass,  123  N.  C.  feS,  31  SE  478.  And 
see  Tore  v.  Tore,  240  Mo.  461.  144 
SW  847  (dictum). 

51.  Hall  V.  Harris,  4  Ga.  A.  322, 
65  SE  1086.      - 

[a]  A  tiaaafar  of  tlu  oilcteal 
oontraot  (1)  is  not  sufficient.  Hall 
V.  Harris,  6  Oa.  A.  822.  65  SE  1086. 
(2)  This  contract  is  merely  evidence 
of  the  obligation  of  the  parties  to 
the  payee  or  creditor,  and  is  distinct 
from  the  right  of  contribution  among 
the  parties.  See  supra  i  2  note 
7  [a].  (8)  Hence,  the  right  to  re- 
cover on  the  implied  promise  to  pay 
as    distinguished    from    the    original 


For  later  eases,  dwrelopmonts  and  ohanraa  in  the  law  see  cumulative  Annotatlona,  same  title,  page  and  note  number. 
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17.   HEAST7BE  OF  OOlTTBIBXrnON 


[§  9]    A.    Dae  to  Obligor  Who  Has  Paid.    One 

who  has  discharged  a  common  liability  can  recover 
from  his  coobligors  only  for  the  excess  which  he  has 
paid  over  his  share,"  and  the  payment  can  be  en- 
forced only  in  the  same  currency  as  that  in  which 
the  debt  existed.'" 

Interest  may  be  recovered  nnder  the  proper  cir- 
cumstances;'* but  a  demand  and  promise  to  pay 
may  be  necessary.** 

[$  10]  B.  Dne  from  Oodbligors.  Each  co- 
obUgor  is  liable  to  contribute  in  proportion  to  his 
share  of  the  common  debt  or  obligation."  A  joint 
debtor  cannot  be  .  compelled  wholly  to  reimburse 
another  who  has  paid  the  joint  debt,  unless  as  be- 
tween themselves  the  latter  is  Surety.*'  Where  a 
joint  judgment  is  settled  by  one  party  for  less  than 


its  face,  the  other  is  liable  for  contribution  to  the 
extent  of  half  the  amount  paid;**  but  where,  by  a 
mistake  in  computation,  the  judgment  is  less  than 
the  real  amount  due,  a  judgment  debtor  ^irho  pays 
the  amount  of  the  mistake  is  entitled  to  have  it 
taken  inio  consideration  in  determining  the  amount 
which  he  is  liable  to  contribute  to  the  other  judg- 
ment debtor  who  has  paid  the  face  of  the  judg- 
ment.** In  determining  the  proportion  which  each 
debtor  should  contribute '  regard  will  be  had  only 
to  the  solvent  debtors^  and  to  those  within  the 
jurisdiction  of  the  court  called  on  to  enforce  con- 
tribution." This  is,  however,  a  rule  of  equity;**  at 
common  law  contribution  could  be  enforced  only 
for  the  aliquot  share  of  each  reckoned  as  if  all  were 
solvent.**     Several  solvent  obligors  in  a  note  are 


contract  must  be  ezpresetly  conveyed 
to  one  who  would  derive  any  benefit 
from  the  assignment  of  this  right. 
Hall  V.  Harris,  6  Oa.  A.  822.  65  SB 
1086. 

82.  Ala. — Owen  y.  McOehee,  tl 
Alcu    440. 

Oa. — HtUer  v.  Perkerson,  128  Ga. 
465,    67    SB  787. 

La. — Fuseller  v.  Rablneau,  14  La. 
Ann.  764.  See  also  Roehl  v.  Por- 
teous,  47  La.  Ann.  1582,  18  S  646 
(holding  that,  where  one  of  two 
joint  mortgagors  of  a  purchase- 
money  mortgage  buys  in  the  land  at 
a.  foreclosure  sale  for  less  than  the 
amount  of  the  mortgage  and  pays 
the  deficiency  to  obtain  his  dis- 
charge, he  can  recover  of  his  comort- 
gagor  only  one  half  the  difference 
between  the  bid  at  the  sale  and  the 
mortgage   indebtedness). 

Mo. — Van  Petten  v.  Richardson  68 
Mo.  879;  Snyder  v.  Hartley,  85  Ho. 
423 

N.  H. — Currier  v.  Fellows,  27  N. 
H.   36S. 

Tex. — ^Hanna  v.  Drennan,  2  Tex. 
TTnrep.    Cas.    686. 

Vt. — Vebb  v.  Laird.  62  Vt.  448, 
20   A   699.  22  AmSR  121. 

fal  Vrndaaee  la  Oiaoluagtat  11»- 
bUlty^— A  plalntifT  who  sues  for  con- 
tribution from  a  person  Jointly-  liable 
for  the  cost  of  rebuilding  a  dam  Is 
entitled  to  recover  in  proportion  to 
the  amount  actually  expended  In  a 
prudent  and  diligent  manner  in  the 
work  of  rebuilding,  even  though  a 
man  experienced  in  such  work  might 
under  favorable  circumstances  have 
built  the  dam  at  a  less  cost.  Webb 
V.  LaJpd,  62  Vt.  448,  20  A  699,  22 
AmD   121. 

63.  Klein  V.  Mather,  7  111.  317; 
Walker  v.  Municipality  No.  1,  6  La. 
Ann.    10. 

[a]  Vhoa  (1)  where  one  of  two 
obligors  Is  entitled  to  satisfy  the 
juderment  in  depreciated  bank  notes 
he  cannot  recover  contribution  for 
the  debt  in  specie  from  his  codefend- 
ant,  even  though  he  himself  pays 
it  in  specie.  Walker  v.  Municipality 
No.  1,  5  La,  Ann.  10.  (2)  Conversely, 
where  an  obligor  on  a  bond  satisfled 
the  bond  In  currency  which  was 
depreciated  at  the  time.  It  was  held 
that  he  was  entitled  to  enforce  con- 
tribution in  the  same  currency,  al- 
though in  the  meantime  It  had  ap- 
preciated. Klein  V.  Mather.  7  111. 
317. 

64.  Allen  v.  Fairbanks,  45  Fed. 
446;  Simpson  V.  Gardiner,  97  111. 
237;  McCready  v.  Van  Antwerp,  24 
Hun  <N.  T.)  822;  Marron  v.  Stieren, 
252   Pa.   185,  97  A  181. 

ra]  ntMMrt  paid  on  aota. — Con- 
tribution may  be  had  for  the  inter- 
est money  paid  on  a  note  or  bond. 
Slinpson  V.  Gardiner,  97  III.  287; 
McCfready  v.  Van  Antwerp,  24  Hun 
(N.  T.)   822. 

66.  W^bum  V.  Klpp,  68  Mich. 
79.    29    NW  617. 

66.  Artc-i-Harrlson  v.  Walker,  124 
Arlc  665,  188  8W  IT. 


Cal. — Los  Angeles  Nat-  Bank  v. 
Vance.    9   Cal.   A.    67,    98   P   58. 

Ga. — Miller  v.  Perkerson,  128  Ga. 
465,  468,  67  BE  787  [clt  Cyc];  Hall 
v.  Harris,  6  Ga.  A.  822.  826,  65  SB 
1086    Cquot  Cyc]. 

Iowa. — Hosmer  v.  Burke,  26  Iowa 
868. 

Ky. — Sallsberry'  v.  Sailsberry.  140 
Ky.  781,  131  SW  802:  Saulsberry  v. 
Saulsberry,  82  SW  416,  26  KyL  786; 
Klncald  V.  Hocker.  7  J.  J.  Marsh.  8S3. 

Md. — ^In  re  Wheeler,  1  Md.  Ch.  80. 

Mass. — 'Newcomb  v.  Gibson,  127 
Mass.    396. 

Minn. — ^Hodgdon  v.  Peet,  122  Minn. 
286,    142    NW   808. 

Mo. — Tore  v.  Tore,  240  Mo.  461, 
144  SW  847. 

N.  J. — Johnson  v.  Tennessee  Oil, 
etc.,  Dev.  Co.,  76  N.  J.  Bq.  814,  73 
A    60. 

N.  T. — Scrlbner  v.  Hlckok,  4  Johns. 
Ch.   680. 

N.  C. — ^PuUy  V.  Pass,  128  N.  C. 
168,   31    SE   478. 

Tex. — ^Faires  v.  Cockerlll,  (Civ.  A.) 
29  SW  669  [rev  on  other  grounds  88 
Tex.  428,  81  SW  190,  689,  28  LRA 
6281. 

Va. — Chamberlayne  v.  Temple,  2 
Rand.  (23  Va.)  284,  14  AmD  786. 

Man. — Lamb  v.  North,  22  Man. 
360. 

Ta]  Where  a  paitnsrshlp  aad  an 
InolvUnal  are  equal  Joint  makers  of 
a  note  the  former  is  considered  as 
one  person  and  it  and  the  individual 
are  liable  for  one  half  of  the  note. 
Therefore  one  of  the  partners  who 
pays  the  note  has  contribution  for 
one  half  from  the  Individual.  Hos- 
mer V.  Burke,  26  Iowa  863. 

[b]  Wbar*  <m«  Joint  obUffor  ra- 
!•«■•■  on*  of  the  otnsn  and  raoMvss 
from  lilin  mon*T*and  other  property 
equal  In  value  to  the  other's  -propor- 
tion of  the  common  liability,  It  will 
be  presumed  that  the  money  and 
property  were  received  In  consider-, 
atlon  of  assuming  the  ether's  liabil- 
ity and  he  will  be  charged  with  a 
two-thirds  proportion  in  adjusting 
the  equities  between  himself  and  the 
remaining  obligor.  In  re  Wheeler, 
1   Md.   Ch.   80. 

Xsasnra  of  oontiHratloB  la  oas*  of 
WTomrfnl  attaohmant  see  infra  I  22. 

67.  Stewart  v.  Bruen,  39  Mich. 
619. 

68.  Thompson  v.  Fitzgerald,  (Tex. 
Civ.   A.)    106    SW    334. 

B9.  Hosmer  v.  Burke,  26  Iowa 
863. 

eo.  Conn. — Security  Ins.  Co.  v.  St. 
Paul  F.  &  M.  Ins.  Co..  60  Conn.  238. 

Ga. — Hall  v.  Harris.  6  Ga.  A.  822, 
826,    65   SE   1086    [quot   Cyc]. 

Ky. — Sallsberry  v.  Sallsberry,  140 
Ky.  731,  .131  SW  802;  Saulsberry  v. 
Saulsberry,  82  SW  416,  26  KyL  735; 
Kincaid  v.  Hocker,  7  J.  J.  Marsh.  833. 

Mo. — ^Van  Petten  v.  Richardson,  68 
Mo.    379. 

N.  J. — ^Johnson  v.  Tennessee  OH, 
etc.,  Dev.  Co.,  76  N.  J.  Eq.  814,  73 
A  60. 

N.    T.— Kimball    v.    Williams,    61 


App.  Dlv.   616,   65  NTS  69. 

Pa. — Sellnsgrove  First  Nat.  Bank 
V.  Eckbert,  3  Walk.  41;  Werkhelser 
V.  Kldd.  23  Pa.  Dlst.  44S;  Kalbach's 
Est.,  2  Woodw.  416  (where  the  court 
refused  to  recognise  the  distinction 
made  in  England  between  the  meas- 
ure of  contribution  In  a  proceeding 
at  law  and  one  In  equity  and  said 
that  the  equitable  doctrine  was 
adopted). 

Tex. — Twlchell  v.  Askew,  (Civ. 
AJ  141  SW  1072MMatson  v.  Jarvls, 
(Civ.  A.)  133  SW  941;  Faires  v. 
Cockerlll,  (Civ.  A.)  29  SW  669  [rev 
on  other  grounds  88  Tex.  428,  31  SW 
190,    689,    28    LRA    528]. 

Vt.— Mills  v.  Hyde,  19  Vt  69,  46 
AmD  177;  Marsh  v.  Harrington,  18 
Vt.  160. 

Man. — Lamb  v.  North,  23  Man. 
3«0. 


[a]  Ibr*  refusal  of  one  dafsad- 
sat  to  pay  tlie  Jndgmant  against  him 
Is  not  sumclent  to  compel  the  others 
to  contribute  beyond  their  proper- 
tlon.  The  remedies  against  a  per- 
son so  refusing  to  pay  his  propor- 
tion should  be  exhausted  before  the 
others  are  bound  to  contribute  be- 
yond their  share.  It  Is  only  the  In- 
solvency of  such  a  person  that  will 
compel  the  others  to  contribute  to 
the  amount  he  should  pay.  Faires 
V.  Cockerdll,  (Civ.  A.)  29  SW  669  [rev 
on  other  grounds  88  Tex.  428,  31  SW 
190,   639.   28  LRA  628]. 

ZnsolTsat  oUlfom  ••  partlss  ia 
action  to  anforoa  oontrllmtloa  see  in- 
fra   I    30. 

61.  Security  Ins.  Co.  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  50  Conn.  238; 
Boaf^dman  v.  Paige,  11  N.  H.  431; 
Johnson  v.  Tennessee  Oil,  etc.,  Dev. 
Co.,  75  N.  J.  Eq.  314,  78  A  60;  Jewett 
V.  Maytham,  64  Misc.  488,  118  NTS 
635. 

ea.  111. — ^Trego  V.  Cunningham, 
188  111.  A.  70,  79  [rev  on  other 
grounds  267  111.  347,  108  NE  860] 
[cit   Cyc]. 

N.  J. — Johnson  v.  Tennessee  Oil, 
etc,  Dev.  Co.,  76  N.  J.  Eq.  314,  73 
A  60. 

N.  T. — Jewett  v.  Maytham,  64 
Misc.    488,   118    NTS    635. 

Vt. — Mills  V.  Hyde,  19  Vt.  69,  46 
AmD    177. 

Eng. — Deering  v.  Winchelsea,  2  B. 
&.  P.  270,  126  Reprint  1276,  1  Cox 
Ch.  318,  29  Reprint  1184,  21  ERC 
617. 

Man. — ^Lamb  v.  North,  22  Man.  860. 

63.  Johnson  v.  Tennessee  Oil,  etc., 
Dev.  Co.,  76  N.  J.  Eq.  314,  73  A  60; 
Parker  v.  Ellis,  4  N.  T.  Super.  224; 
Jewett  V.  Maytham,  64  Misc.  488,  118 
NTS  686-  Browne  v.  Lee,  6  B.  &  C. 
689.  18  ECL  SIO,  108  Reprint  604: 
Deering  v.  Winchelsea,  2  B.  &  P. 
270,  126  Reprint  1276,  1  Cox  Ch.  318, 
29  Reprint  1184,  21  ERC  617;  Cowell 
v.  Edwards,  2  B.  &  P.  268.  126  Re- 
print 1275;  Kemp  v.  FInden,  12  M.  & 
W.  421.  152  Reprint  1262;  Toussaint 
V.  Martinnant,  2  T.  R.  100,  100  Re- 
print  66. 
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required,  as  between  themselves,  to  eontribate  to  1  only  in  proportion  to  the  junounts  received  by  tliein, 
the  payment  of  the  portion  of  an  insolvent  obligor  I  respectively,  from  the  original  loan.** 

V.   LOSS  OF  BIOHT 


[i  11]  The  right  to  contribution  may  be  de- 
stroyed by  a  subsequent  contract  of  the  parties,"  or 
by  the  fault  of  the  party  who  causes  the  loss  toward 
which  he  seeks  contribution  from  his  coobligor.** 


However,  a  subsequent  agreement  which  is  not  in- 
consistent with  the  liability  for  contribution  does 
not  affect  the  right  to  enforce  such  liability.*' 


VI.  OONTSIBUTION  AHONO  PESSONS  OaOUFTIira  PABTIOULAB  SELATI0N8 


[$  12]  A.  In  GeneraL*"  As  the  right  to  con- 
tribution is  founded  on  equity  and  natural  justice,** 
it  is  not  restricted  to  any  special  relation,  but  i^ 
plies  to  any  relation,  except  that  of  joint  tort-feasor, 
where  eqtity  between  the  parties  is  equality  of  bur- 
den, and  one  discharges  more  than  his  share  of  the 
common  obligation.^"  Although  the  doctrine  of  con- 
tribution is  most  frequently  invoked  for  adjusting 
the  equities  between  cosureties/^  it  is  equally  appli- 
cable  between   those  jointly  bound  on   their  own 


account."  The  relationship  of  partners  between 
two  joint  contractors  is  npt  necessary  in  order  to 
render  applicable  the  rules  of  eontribntion.'' 

[i  13]  B.  Joint  Debtors— 1.  In  QeoietaL  Every 
joint  debtor  who  has  been  compelled  to  pay  more 
than  his  share  of  the  common  debt  has  the  right  of 
contribution  from  each  of  his  codebtors.'* 

[i  14]  2.  Ooobligors  on  Notes  and  Bonds. 
The  right  of  contribution  from  his  eoobUeorE 
belongs    to   one    of   the   makers   of    a    note"^  or 


81.  Oreene  v.  Anderaon,  102  Ry. 
216.   43   SW   196.  19  KyL  1187. 

SB.  Crayton  v.  Johnson,  27  Ala. 
603:  Babb  v.  Brumby,  141  Ga.  792, 
82  SB  249Lln  re  Koch,  148  Wis.  548, 
560.  134  NW  663   [ouot  Cyc], 

W,  Crayton  v.  Johnson,  27  Ala. 
603;  In  re  Koch,  148  Wis.  648,  560, 
134   NW   668    tauot  Cyc]. 

67.  FllcklnKer  v.  Price,  166  Iowa 
670.   146  NW  738. 

[a]  Thwi  a  provision  In  a  writ- 
ten agreement  oy  which  defendant 
assumed  joint  liability  for  the  pay- 
ment of  a  note  slgmed  by  two  others, 
that  his  liability  thereunder  was 
one-third,  is  not  Inconsistent  with 
his  liability  for  contribution  to  one 
of  the  signers  of  the  note  who  was 
compelled  to  pay  the  share  of  the 
third  signer,  as  It  imposes  the  same 
liability.  FllcklnKer  v.  Prloe,  185 
Iowa   670,    l*e    NW    788. 

68.  Vartionlar  relations  not  treat- 
ad  In  thla  titl*  see  Cross  References 
supra  p  821. 

68.    See   supra   J    2. 

TO.  Bragg  v.  Patterson.  86  Ala. 
238,  4  S  716;  Aspinwall  v.  Sacchl,  67 
N.   T.   881. 

71.  See  Principal  and  Surety  [32 
Cyc  276  et  seq]. 

7a.  Ala. — ^Bragg  v.  Patterson,  85 
Ala.    238,    4   S   716. 

Cal. — Chtpman  v.  Uorrlll,  20  Cal. 
180. 

Oa.— Oreen  v.  Mann,  76  Ga.  246. 

ni. — Ballance  v.   Prisby,   8   111.   68. 

Ind.— -Warring  v.  Hill,  88  Ind.  497. 

Md. — Owens  v.  Collinson,  8  Gill  & 
J.    25. 

Mich. — Comstock  v.  Potter,  -  168 
NW  102. 

Mo. — Van  Petten  v.  Richardson,  68 
Mo.  879;  Jacobsmeyer  v.  Jacobsmey- 
er,  88  Mo.  A.  102. 

N.  H. — Odiorne  v.  Moulton,  64  N. 
H.  211.  9  A  625. 

N.  v.— Kimball  V.  Williams,  61 
App.  Div.  616,  66  NTS  69;  Douglass 
V.  Leonard,  17  NYS  692. 

Tex. — Beham  v.  Ghio.  75  Tex.  87, 
12  S'W  996 

Wis. — Payne  v.  Payne,  129  Wis. 
450,   109   NW   105. 

"It  may  be  taken  as  settled  that 
the  right  to  contribution  is  not  con- 
fined to  the  relation  of  cosurety,  but 
extends  to  Joint  contractors,  and  one 
who  has  paid  more  than  his  share 
of  the  Joint  obligation  may  recover 
contribution  from  his  cocontractora." 
Comstock  V.  Potter,  (Mich.)  168  NW 
102,   105. 

[a]  Where  several  persons  agree 
eanally  to  aid  and  ear*  for  a  tulzd 
person,  a.  decree  In  eaulty  for  con- 
tribution may  be  warranted  where 
one  of  such  persons  so  agreeing  has 
paid  more  than  his  share.  Jacobs- 
meyer V.  Jacobsmeyer,  88  Mo.  A. 
102;    Odiorne    v.    Moulton,    64    N.    H. 


211,    9   A  626;   Payne   v.   Payne.   189 
Wis.  450,  109  NW  106. 

73.  Finlay  v.  Stewart,  66  Pa.  183. 

74.  Ala. — ^Interstate  Land,  etc, 
Co.  V.  Logan,  72  8  36. 

Ark. — Tnorsen  v.  Poe,  123  Ark.  77, 
184  SW  427;  Wliks  v.  Vaughan,  73 
Ark.   174,   83   SW  913. 

Cal. — Los  Angeles  Nat.  Bank  v. 
Vance,  9  Cal.  A.  67,  98  P  58;  Bnscoc 
V.  Fletcher,  1  Cal.  A.  659,  82  P  1075. 

111. — Harvey  v.  E>rew,  82  111.  606; 
Hodgson  V.  Baldwin,  65  111.  632; 
Plxley  V.  Gould,  IS  111.  A.  666. 

Ind. — Dean  v.  Speakman,  7  Blackf. 
817. 

Ky. — ^Whitworth  v.  Howard,  7  KyL 
834:  Oreene  ▼.  Magowan,  5  KyL  788. 

Minn. — ^Bayne  v.  Oreiner,  118  Minn. 
360,  136  NW  1041. 

Mo. — ^Tore  v.  Tore,  240  Mo.  451, 
144   SW   847. 

N.  J. — Ocean  City  Assoc,  v.  Cress- 
well,  71  N.  J.  Bq.   292,  66  A  454. 

N.  T.— Booth  V.  Farmers',  etc., 
Nat.  Bank,  74  N.  T.  228  Ititt  11  Hun 
2681;  Booth  V.  Farmers',  etc.,  Nat. 
Bank,  50  N.  Y.  896  [rev  4  Lans.  301]. 

Pa. — Morrison  v.  Warner,  200  Pa. 
316,  49  A  988. 

Tex.— Mateer  v.  CockrlU,  18  Tex. 
Civ.  A.   891,  46  SW  751. 

Va. — Briggs  V.  Barnett,  108  Va. 
404.   81    SE  797. 

W.  Va. — ^Bartlett  v.  Armstrong,  56 
W.  Va.   298,   49    SE   140. 

Wis. — Payne  v.  Payne,  129  Wis. 
460,    109    NW   105. 

Ont.— Allen  v.  Coy,  7  U.  C.  Q.  B. 
419. 

"Where  there  is  a  single  claim 
against  several  debtors,  if  equity  has 
Jurisdiction  It  will  apportion  the 
burden  ratably  among  them;  or,  if 
one  is  compelled  to  pay  more  than 
his  share,  will  give  him  the  remedy 
of  contribution  against  the  others." 
Interstate  Land,  etc,  Co.  v.  Logan, 
(Ala.)    72   S   86,   37. 

"It  is  a  familiar  principle  that 
where  several  parties  are  equally 
liable  for  the  same  debt,  or  bound 
to  the  discharge  of  an  obligation, 
and  one  is  compelled  to  pay  or  sat- 
isfy the  whole  of  it,  he  may  have 
contribution  against  the  others  to 
obtain  payment  for  their  respective 
shares."  Thorsen  v.  Poe,  123  Ark. 
77,    81,    184   SW   427. 

[a]  wnere  on  award  dlxacta  two 
persons  to  pay  each  a  certain  bub  of 
money  to  a  builder  and  one  is  obliged 
to  pay  the  whole  amount  on  account 
of  the  refusal  of  the  other  to  pay  a 
share,  the  person-  so  paying  can 
compel  contribution  from  the  other. 
Allen  v.  Coy,   7  U.  C.  Q.  B.   419. 

7B.  Ark. — Harrison  v.  Walker, 
124  Ark.  556,  188  SW  17;  Wilks  v. 
Vaughan,  78  Ark.  174,  83  SW  913. 

Ga. — Ward  v.  Fleming,  18  Ga.  A. 
128,  88  SE  899;  Hall  v.  Harris,  6  Ga. 


A.   822,  66  SB-  1086. 

III.— Hoyt  V.  Lock.  41  HI.  119. 
Ind.— Judd  V.  Small.   107   Ind.   398. 

8  NE  284;  Sexton  v.  Sexton.  36  lod. 
88;  Dean  v.  Speakman,  7  Blackf.  317. 
See  also  Norris  v.  Churchill,  20  Ind. 
A.  668.  51  NE  104  (where  it  was  con- 
tended that,  where  defendant  paid 
his  share  of  a  Joint  nota  and  the 
balance  of  the  note  was  paid  by  a 
negotiable  note  given  by  the  otner 
makers  of  the  original  note,  one  of 
the  makers  of  the  second  note,  who 
was  obliged  to  pay  the  whole  amount 
of  it  on  account  of  the  insolvency 
of  his  copromisors,  could  not  compel 
contribution  from  defendant,  but 
where  the  court  held  defendant  lia- 
ble to  contribution  on  the  implied 
contract  which  existed  between  the 
makers  of  the  original  note). 

Iowa. — ^FUcklnger  v.  Prica^  16$ 
Iowa  570,   146  NW  788. 

Ky. — Saulsberry  v.  Saulsberry,  82 
SW  416.  26  KyL  785;  Orazlcui  T. 
Hall,  67  SW  9,  23  KyL  2361. 

La. — Durac  v.  Ferrari,  86  La.  Ann. 
80  (holding  that  costs  for  protest 
and  for  copying  the  act  of  mortgage 
could  also  be  Included  in  the  cTaim 
for  contribution). 

Me.— Soule  V.  Frost,  76  He.  lit; 
Hardy  v.  Colby,  42  Me.  381;  Goodall 
V.  Wentworth,  20  Me.  322. 

Md. — Warfleld  v.  Keyser:  11*  Md. 
168,  86  A  162;  Brady  v.  Brady,  11« 
Md.  656,  73  A  667;  In  re  Wheeler,  1 
Md.   Ch.   80. 

Mass. — Packard  v.  Nye,  2  Mete. 
47. 

Mo. — Heaton  v.  Dickson,  163  Mo. 
A   312,   138   SW  159. 

N.  Y. — Owens  v.  Blackburn.  161 
App.  Div.  827,  146  NYS  966;  Kimball 
v.  Williams,  51  App.  Div.  616.  U 
NY9  69;  Rindskopf  v.  Zimmer,  BS 
Misc.  28,  150  NYS  73;  HiUas  v.  Full- 
er,   143    NYS    15. 

Pa. — JohQson's  Bst.,  20  Pa.  DisL 
831. 

Tex. — Twichell  v.  Askew,  (Civ.  A) 
141  SW  1072;  Murphy  v.  Ga<e,  (CiT. 
A.)    21   SW  396. 

Utah. — Allen  v.  Garner,  45  Utah 
39,    143    P    228. 

Eng. — Sedgwick  v.  Daniell,  2  B. 
&  N.  319,  157  Reprint  132. 

[a]  folnt  UabUlty*— "The  plain- 
tiff allegSs  that  he  was  compelled 
to  pay  the  note  and  that  he  paid  It 
In  fuil  with  Interest,  and  that  he  has 
demanded  that  each  of  the  defend- 
ants contribute  to  him  one-third  of 
the  amount  paid.  .  .  .  The  thrw 
maimers  were  liable  to  the  payee  both 
Jointly  and  severally,  but  presump- 
tively as  between  themselves  their 
liability  was  Joint  and  equity  re- 
quires that  they  bear  the  burden 
equally  and  that  those  who  have  not 
paid  shall  contribute  to  the  plaintiff 
who  haj9  been  obliged  to  pay  the  en- 


For  latex  cases,  devalopmants  and  Oluutgas  in  the  law  see  cumulative  Annotations,  same  title,  t>ase  and  note  number. 
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bond"  who  pays  it,  and  the  fact  that  one  obligor 
pays  a  certain  Bom  in  consideration  of  his  full  ms- 
ehaige  does  not  bar  him  from  hid  right  of  contribu- 
tion from  each  of  his  coobligors  for  his  share  of  the 
excess  so  paid;'"  bnt  there  is  no  equity  of  contribu- 
tion where  the  consideration  for  whidb  the  ooprom- 
isor  signs  the  note  or  the  bond  fails.^*  An  assignee 
for  the  benefit  of  creditors  who  pays  more  than  his 
assignor's  share  or  a  joint  note  may  enforce  con- 
tribution against  the  other  oopromisors  ;^°  and  where 
a  bill  or  note  is  paid  by  one  of  several  sureties,  he 
is  entitled  to  contribution  from  his  cosureties,  in  the 
absence  of  an  agreement  to  the  contrary;^  but  a 
surety  signing  as  comaker  cannot  claim  contribution 
from  another  signing  as  accommodation  indorser.'^ 
[%  15]  3.  Jndt^ent  Debtors — a.  Damages. 
Where  one  of  several  codefendants  has  been  com- 
pelled to  pay  the  amount  of  a  judgment  or  decree 
founded  on  contract,  he  may  compel  contribution 
from  the  others,'*  and  the  fact  that  judgment  was 
taken  against  only  one  of  several  persons  jointly 


liable  does  not  affect  the  right  of  contribution.** 
Where  the  other  coobligors  were  not  made  parties, 
it  has  been  held  that  the  obligor  against  whom  judg- 
ment was  takeii,  who  did  not  plead  in  abatement  the 
defect  of  parties,  cannot  have  contribution  against 
the  others  who  were  jointly  liable;**  but,  on  the 
contrary,  it  has  been  held  where  the  person  seeking 
contribution  is  the  only  obligor  sued  he  is  undfer  no 
obligation  to  the  others  to  plead  in  abatement  in 
the  absence  of  any  request.*" 

[f  16]  b.  Oosts  and  Expenses.  One  judgment 
debtor  who  has  paid  the  costs  of  the  suit  may  have 
contribution  therefor  against  the  other  judgment 
debtorB,*^  but  this  right  is  not  extended  to  the  ex- 
penses he  incurs  in  defending  the  suit  unless  the 
parties  between  whom  contribution  is  sought  agreed 
to  bear  expenses  jointly,"  or  unless  he  incurred  the 
expenses  at  their  request.**  Where  judgment  is  re- 
covered against  one  of  several  coobligors,  a  judgment 
debtor  is  not  entitled  to  contribution  from  his  co- 
obligors  for  oosts,  for  in  such  a  case  it  is  not  coi^- 


tlre  amount  for  which  all  three 
makers  were  liable."  Owens  v. 
Blackburn,  161  App.  Dlv.  827.  82>,  146 
NYS   986. 

[b]  K«to  given  "bj  dlatxllmtee*  of 
cnate<-^rhe  maker  of  a  note  for 
purchase  money  havlner  died,  certain 
distributees  of  his  estate  rave  their 
joint  note  to  the  holder  of  the  note 
of  the  deceased,  i>ayable  in  one  year, 
and  judKment  having  been  rendered 
on  the  latter  note,  and  the  makers 
not  having  paid  their  shares  of  the 
Judgment,  execution  was  levied  on 
the  land  of  one,  and  he  having  re- 
deemed the  land  from  sale,  was  held 
entitled  to  contribution  from  his  co- 
promisors.     Hoyt  V.  Lott,  41  111.  119. 

[c]  meaawBi  aota  algned  by  snxa- 
tles  of  orUrlaal  not*.^ — Where  a  note 
signed  by  principal  and  sureties  was 
renewed  by  the  sureties  alone,  it  was 
held  that  they  thereupon  became 
joint  principals  on  the  new  note  and 
on  the  payment  of  that  note  by 
one  of  them  he  was  entitled  to  con- 
tribution from  his  coSbllgors  with- 
out allegation  or  proof  of  the  Insol- 
vency of  the  principal  In  the  origi- 
nal note.  Orazlanl  v.  Hall,  67  SW  9. 
23   KyL    2351. 

[d]  That  OB*  of  the  Joint  and 
■svaral  obligors  agreed  to  and  did 
liold  luumless  one  of  the  others  In 
order  to  Induce  him  to  sign  the  note 
does  not  affect  the  ^Ight  of  contri- 
bution against  the  others,  whether 
or  not  they  knew  of  such  an  agree- 
ment when  they  signed  the  note. 
Murphy  V.  Gage,  (Tex.  Civ.  A.)  21 
SW    396 

Blglita  of  Indorser  taking  np  nego- 
tiable Instnunent  against  pnor  In- 
doxaer  see  Bills  and  Notes  ||  821, 
1092. 

76.  Carroll  v.  Bowie,  7  Olll  (Md.) 
34;  Pully  v.  Pass.  123  N,  C,  168.  81 
SE  478;  McGonnigle  v.  McGonniple,  B 
Pa.  Super.  168.  See  also  Craig  v. 
Craig,  5  Rawle  (Pa.)  91  (holding 
that  an  obligor  to  whom  the  bond 
has  been  delivered  by  the  obligee  on 
a  promise  of  payment,  actual  or  con- 
ditional, may  on  payment  pursuant 
to  such  promise  maintain  an  action 
for  contribution  against  his  coobli- 
gors). 

77.  Merchants'  Nat.  Bank  v.  Mc- 
Anulty,  89  Tex.  124,  83  SW  963  [rev 
(Civ.  A.)  32  SW  S7((1. 

78.  Hunt  y.  Hunt,  45  N.  J,  Eq. 
360,    13   A  248,   19  A  623. 

[a]  Thiu  where  a  man  bought 
land  and  persuaded  his  brother  to 
execute  a  Joint  note  with  him,  prom- 
ising as  a  consideration  to  convey 
to  the  brother  an  undivided  half  In- 
terest in  the  land,  and  through  va- 
rious Intermediate  conveyances  and 
mortgages  the  brother  received  no 
benefit  from  the  deed  given 'him  no 
contribution  can  be  enforced  where 
his  brother  and  grantor  had  to  pay  a 
Judgment  on  their  joint  note.     Hunt 


V.  Hunt,  46  N.  J.  Eq.  460,  13  .A  248, 
19   A  623. 

7S.  Ooepper  v.  Heckle,  5  Oh.  Dec. 
(Reprint)  498,  6  AmLRec  284. 

tn.  Golsen  v.  Brand.  76  HI.  148; 
Holliman  v.  Rogers.  8  Tex.  91. 

Oontiltatlon  amonf  sorvtl*!  gen- 
erally see  Principal  and  Surety  CS2 
(Tyc  276  et  seq]. 

n.  Dawson  ▼.  Pettway,  20  N.  C. 
681:  Smith  v.  Smith,  16  N.  C.  173. 

88.  V.  S. — Erwln  v.  Dundas,  4 
How.   68.    11    L.   ed.    876. 

Ga. — Wallace  v.  Boddte,  138  Ga.  30, 
74  SE  766;  Borders  v.  Vance,  134  Ga. 
86,    67    SB    648.  ., 

Ida. — Dunn  v.  StuflRebaam,  17  Ida. 
559,  106  P  1129. 

Ind. — Harter  v.  Songer,  138  Ind. 
161,  37  NE  695. 

ICy.— Mitchell  v.  Sproul,  6  J,  J. 
Marsh.  264;  Dupuy  v.  Johnson,  1 
Bibb  662. 

La. — Smith  V.  New  Orleans,  etc., 
R.  Co.,  109  La.  782,  33  S  769. 

Me. — Mussey  v.  McLellan,  19  Me, 
161. 

Md. — In  re  Wheeler,  1  Md.  Ch, 
80. 

Minn. — ^Ankenv  v.  MofCett,  37 
Minn.  109,  33  NW  320. 

N.  H. — Hayes  v.  Morrison,  38  N. 
H.  90;  Boardman  v.  Paige,  11  N.  H 
431. 

N.  J. — Ruckman  v.  Decker,  88  N. 
J.  Eq.   5. 

•  N.  T. — Neilson  v.  Nellson,  6  Barb. 
B6B;  Scribner  v.  Hlckok,  4  Johns.  Ch. 
530;  North  American  F.  Ins.  Cio.  v. 
Handy,  2  Sandf.  Ch.  492. 

Oh.— Gaster  v.  Waggoner,  26  Oh. 
St.   450. 

Tenn. — Hickman  v.  Searcy,  9  Terg. 
47  (payment  of  Judgment  on  a  Joint 
covenant   of  warranty). 

Tex. — Stark  v.  Carroll,  66  Tex.  898, 
1  SW  188  (codefendants  In  partition 
suit);  Thompson  v.  Fitjgerald,  (Civ. 
A.)    106   SW   334. 

[a]  Satisfaction  of  tiM  exeontlon 
bjr  a  l««y  on  tlie  lands  o(  th*  dsMor's 
gmmtMy  to  whom  the  debtor  con- 
veyed after  the  land  was  attached  on 
mesne  process,  and  before  judgment, 
is  not  a  satisfaction  by  the  execu- 
tion debtor,  which  entitles  him  to 
maintain  an  action  of  contribution 
against  his  codefendants,  for  the 
satisfaction  in  such  a  case  is  from 
the  grantee  of  the  complainant  and 
not  from  him.  Mussey  v. '  McLellan, 
19  Me.   161. 

Btatntory  oontrlbntloB  amoBf 
Judgment  debtors  tn  tort  action  see 
Infra  {  25. 

gmnmary  proceedings  to  enforce 
contrllmtion  among  Judgment  debt- 
ors see  infra  i   26. 

83.  Hoxie  v.  Farmers',  etc,  Nat. 
Bank,  20  Tex.  Civ.  A.  462.  49  SW 
637. 

84.  Murray  v.  Bogert,  14  Johns. 
(N.  Y.)  318,  7  AmD  46C. 


85.  Security  Ins.  Co.  v.  St.  Paul 
P.  Sc  M.  Tns.  Co.,  50  Conn.  233. 

88.  Me. — ^Davls  v.  Emerson,  17 
Me.   64. 

Mass. — ^Russell  v.  Page,  147  Mass. 
282,  17  NE  536;  Newcomb  v.  Gibson, 
127  Mass.  396. 

Mo. — Van  Petten  v.  Richardson,  68 
Mo.   379. 

N.  H. — ^Hayes  v.  Morrison.  38  N. 
H.  90. 

8.  D. — Tolerton,  etc.,  Co.  v.  Petrio, 
12  S.  D.  695,  82  NW  199. 

Ont. — Reece  v.  Payne,  3  OntWR 
713;  Gage  v.  Mulholland,  16  Grant 
Ch.  (U.  C.)   145. 

raj  Oosts  are  apportioned  among 
Judgment  debtors  according  to  the 
share  each  Is  bound  to  contribute 
toward  the  debt.  Newcomb  v.  Gib- 
son, 127  Mass.  396;  Hayes  v.  Morri- 
son, 38  N.  H.  90;  Gage  v.  Mulholland. 
16  Grant  Ch.   (U.  C.)   145. 

'b]  Wbsra  fees  of  arbitrators  ap- 
led  by  rule  of  court  were  palA 
»y  one  of  the  parties  to  the  suit,  he 
is  entitled  to  contribution  for  the 
excess  of  his  share  from  the  other 
party.  Russell  v.  Page,  147  Mass. 
282,  17  NE  636. 

87.  Wiemers  v.  Cole,  1B7  111.  A. 
599;  Wilson  v.  Mower,  5  Mass.  407; 
Hayes  v.  Morrison,  38  N.  H.  90.  Com- 
pare Security  Ins.  Co.  .v.  St.  Paul 
F.  &  M.  Ins.  Co.,  60  Conn.  233  (hold- 
ing that  where  plaintiff,  defendant, 
and  others  had  been  Jointly  liable  to 
a  person  whose  services  were  ren- 
dered to  them,  and  defendant  had 
objected  to  the  charge  for  the  serv- 
ices of  the  said  person  as  unreason- 
able, plaintiff  properly  refused  to 
pay  the  charge  until  It  had  been  ju- 
dicially Investigated,  and  therefore 
defendant  was  liable  to  contribute  to 
the  expense  and  cost  to  which  plaln- 
tlfC  had  been  subjected  tn  the  suit  of 
the  creditor). 

[al  Suit  by  savexml  pUlntUts  wtthn 
out  knowledge  of  others. — If  an  ac- 
tion Is  sued  In  the  name  of  several 
plaintiffs  by  the  direction  of  some  of 
them,  without  the  knowledge  or  con- 
sent of  the  others,  and  the  latter, 
without  any  unreasonable  delay,  re- 
fuse to  prosecute,  and  become  non- 
suit, they  will  not  be  obliged  to  re- 
imburse the  other  plaintiffs  any  part 
of  the  coats  of  the  nonsuit.  Wilson 
V.  Mower,  5  Mass.  407,  410  (where 
the  court  said:  "The  Judgment  may 
be  conclusive  as  between  the  plain- 
tiffs and'  the  defendant;  but  It  cer- 
tainly Is  not  among  the  plaintiffs, 
so  as  to  conclude  either  plaintiff 
from  disclosing  the  truth,  when 
called  upon  to  contribute  to  the  pay- 
ment of  coftts  incurred  without  his 
knowledge  or  consent,  and  especially 
In  a  suit  in  which  he  claimed  no  in^ 
terest").  I  r> 

m.     Mitchell    V.    Sproul,    5    J.    jlV^ 
Marsh.  (Ky.)  264;  Prior  v.  'Hembrow, 
8  M.  &  W.  878,  161  Reprint  1294. 
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sidered  that  be  has  discharged  a  common  burden.'* 
[J  17]  0.  Landovners.*"  Where  ^nd  is  charged 
with  a  burden,  each  part  should  bear  no  more  than 
its  due  proportion  of  the  charge,  and  where  the 
owner  of  any  part  of  such  land  is  compelled  to  pay 
more  than  his  proportion  of  the  charge,  equity  will 
enforce  contribution  against  the  owners  of  the  other 
parts.'^  However,  in  such  a  case  the  equities  of 
the  parties  must  be  equal,  and  the  one  paying  and 
dischaziging  the  chai^ge,  lien,  or  encumbrance  must 


do  so  for  the  benefit  oi  alL  Tfa«  doatrin*  of  •on- 
tribution  does  not  apply  where  the  one  making  pay- 
ment does  so  to  protect  an  independent  interest  or 
to  satisfy  a  primary  liability  on  his  part.*' 

[i  18]  D.  Tort-Feasors— 1.  General  Bate  acatnst 
Oontribntion.'^  Where  one  of  several  wrongdoers 
has  been  compelled  to  pay  the  damages  for  the 
wrong  committed,  the  general  rule  is  that  he  cannot 
compel  contribution  from  the  others  who  ftartici- 
pated  in  the  commission  of  the  wrong.^    This  is  a 


89.  Boardman  v.  Paige,  11  N.  H. 
481:  Knight  v.  Hughes,  S  C.  &  P.  4t7, 

14  BCL  ess. 

90.  Ooatrllmtlon  unonr  or  Tw- 
tw*«ai 

Cotenants   see    Tenancy   In    Common 

[S8  Cyc  46,  61,  58]. 
Fraudulent  grantees  of  land  taken  to 

gay  grantor's  debts  see  Fraudulent 
onveyances  [20  Cyc  624]. 
Heirs  for  debts  of  decedent  see  De- 
scent   and    Distribution     (,H    Cyc 
228].  ■ 
Joint  purchasers  of  land  see  Vendor 

and  Purchaser  [39  Cyc  1613]. 
Life    tenant    and    remainderman    see 
'    Bstates  [16  Cyc  686]. 
Mortgagor  and  grantee  of  one  parcel 
of  mortgaged   land   see  Mortgages 
[27  Cyc  13651. 
Purchasers  of  different  parts  of  trtict 
of  land  subject  to: 
Judgment  see  Judgments   [28   Cyc 

1893]. 
Mortgage   see   Mortgages   [27  Cyc 
136?]. 

91.  Cal.— Ellis  V.  WitMfer,  148  Cal. 
628.  88  P  800. 

Conn. — Osborn  v.  Carr,  12  Conn. 
196. 

Del. — ^Ellason  t.  Eliason,  3  Del.  Ch. 
260. 

111. — Napleralski  v.  West  Chicago 
Park  Comrs.,  260  111.  628,  103  NE 
647;  Brown  v.  Shurtleff,  24  III.  A. 
669  [aff  120  111.  338,  11  NE  827,  12 
NE  252]. 

Ind. — Henderson  v.  Trultt,  96  Ind. 
309. 

Iowa. — Massie  v.  Wilson,  16  Iowa 
890. 

Ky.— HiUer  v.  Nelson,  118  SW  292. 

Mass.— Allen  v.  Clark,  17  Pick.  47; 
Taylor  v.  Porter,  7  Mass.  356. 

N.  H.— Aiken  v.  Gale,  87  N.  H.  BOl. 

N.  Y. — Sawyer  v.  Lyon,  10  Johns. 
82;  Stevens  v.  Cooper,  1  Johns.  Ch. 
426,  7  AmD  499. 

Pa. — Fisher  v.  Clyde.  1  Watts  &  S. 
544;  Donaean  v.  McKee,  13  Phlla.  48. 

Tex. — Beck  v.  Tarrant,  61  Tex.  402. 

Vt. — Danforth  v.  Smith,  23  Vt.  247. 

'The  general  rule  of  equity  la,  that 
all  the  estates  concerned,  whether 
defined  by  quantity  of  interest  and 
duration,  or  by  extent  of  territory, 
shall  contribute  according  to  their 
relative  value  at  the  time  the  con- 
tribution becomes  obligatory."  Dan- 
forth V.  Smith,  28  Vt.  247.  269. 

[a]  The  role  la  applioabto  (1)  to 
such  charges,  liens,  and  encum- 
brances as  assessments  for  street  im- 
provements (Ellis  V.  Wltmer,  148 
Cal.  628,  83  P  800;  Napieralskl  v. 
West  Chicago  Park  Comrs.,  260  111. 
628.  103  NE  647),  (2)  and  dower 
(Ellason  v.  Eliason,  3  Del.  Ch.  260. 
See  also  U.  S.  Bank  v:  Delorac, 
Wright  (Oh.)  285,  where  several 
creditors  levied  execution  on  sepa- 
rate parcels  of  a  debtor's  real  estate 
and  after  the  debtor's  death  his 
widow's  dower  was  set  off  In  only 
one  of  these  parcels;  the  proceeds  of 
each  lot,  on  the  sale  of  the  land,  was 
paid  to  each  creditor  who  had  levied 
on  it,  and  the  creditor  who  had  levied 
on  the  tract  out  of  which  the  dower 
had  been  set  off  was  held  entitled 
to  contribution  from  the  other 
creditors). 

9a.  Henderson  v.  Trultt,  96  Ind. 
809;  Gordon  v.  Deavitt,  84  Vt.  59,  78 
A  113. 

"The  right  of  contribution  among 
persons  holding  interests  In  lands 
affected  by  a  mortgage  exists  when 


their  relations  to  one  another  are 
such  that  the  one  paying  pays  for 
the   benefit   of  all.     If   one   pays   to 

firotect  his  own  interest,  and  that 
nterest  is  Independent  of  and  supe- 
rior to  those  of  the  others,  the  doc- 
trine of  contribution  has  no  applica- 
tion. The  right  depends  not  merely 
upon  the  fact  of  a  common  subor- 
dination to  the  Indebtedness  paid,  but 
upon  the  relations  which  the  holders 
of  the  subordinate  interests  sustain 
among  themselves.  Both  points  must 
be  considered  in  determining  whether 
the  parties  stand  upon  the  equal 
footing  essential  to  contribution." 
Gordon  v.  Deavitt,  84  Vt.  69.  «6,  78 
A  113. 

■abjeetlon  of  dlSwrast  paroala  of 
land  In  inT«rae  order  of  aiitmMom 
see  Judgments  [23  Cyc  1393];  Mort- 
ga^es  [27  Cyc  1367]. 

93.  Xndanuilty  among  tort-fMuiors 
see  Indemnity  [22  Cyc  99]. 

94.  U.  S. — Blgelow  v.  Old  Domin- 
ion Copper  Mln.,  etc.,  Ck).,  226  U.  S. 
Ill,  82  set  641,  56  L.  ed.  1009;  Union 
Stock  Yards  Co.  v.  Chicago,  etc.,  R. 
Co.,  196  U.  S.  217,  25  SCt  286,.  49  L. 
ed.  463.  2  AnnCas  625;  Bartle  v.  Nutt, 
4  Pet.  A84,  7  L.  ed.  825;  Hooks  v.  Vet. 
192  Fed.  314,  113  CCA  526  [cit  Cyc]; 
Goldsmith  v.  Koopman,  152  Fed,  173, 
81  CCA  465;  Boyd  v.  Gill.  19  Fed. 
145,  21  Blatchf.  543;  The  Hudson,  15 
Fed.  182,  167;  Arnold  v.  Clifford,  1 
F.  Cas.  No.  555,  2  Sumn.  238;  Heath 
V.  Erie  R,  Co.,  11  F.  Cas.  No.  6,306, 
8  Blatchf.  347. 

Cal. — Dow  V.  Sunset  Tel.,  etc.,  Co.. 
162  Cal.  136,  121  P  379;  Lomlta  Land, 
etc.,  Co.  v.  Robinson,  164  Cal.  86,  97 
P  10.  18  LRANS  1106;  Forsythe  v. 
Los  Angeles  R.  Co.,  149  Cal.  569,  87 
P  24. 

Conn. — Sparrow  v.  Bromage,  83 
Conn.  27,  74  A  1070,  27  LRANS  209, 
19  AnnCas  796;  Bailey  v.  Bussing,  28 
Conn.  456. 

D.  C. — Herr  v.  Barber,  13  D.  C. 
546. 

Oa. — Central  of  Georgia  R.  Co.  v. 
Macon  R.,  etc.,  Co.,  9  Ga.  A.  628,  1l 
SE  1076. 

111.— Wanack  v.  Mlchels,  215  III.  87, 
74  NE  84  raff  114  111.  A.  631];  Nelson 
V.  Cook,  17  111.  443. 

Ind. — Hess  v.  Lowrey.  122  Ind.  225, 
36  NE  156,  17  AmSR  355,  7  LRA  90; 
American  Express  (Jo.  v.  Patterson, 
73  Ind.  430;  Slivers  v.  Nerdllnger  SO 
Ind.  53;  Hunt  v.  Lane,  9  Ind.  248; 
Smith  V.  Graves,  59  Ind.  A.  65,  108 
NE  168. 

Ky. — Illinois  Cent.  R.  Co.  v.  Louis- 
ville Bridge  Co.,  171  Ky.  445,  188  SW 
476;  Cumberland  Tel.,  etc.,  Co.  v. 
Mayfleld  Water,  etc,,  Co.,  166  Ky.  429, 
179  SW  388;  Owensboro  City  R.  Co. 
V.  Louisville,  etc.,  R.  Co.,  165  Ky. 
683.  178  SW  1043;  Louisville  V.  Louis- 
ville R.  Co..  156  Ky.  141.  160  SW 
771,  4-9  RANS  350;  Sutton  v.  Morris, 
102  Ky.  611,  44  SW  127,  19  KyL 
1654;  Cincinnati,  etc.,  R.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  97  Ky.  128.  80  SW 
408,  17  KyL  21;  Dupuy  v.  Johnson,  1 
Bibb  562. 

La. — Sincer  v.  Bell,  47  La.  Ann. 
1648.  18  S  766. 

Md. — ^Baltimore,  etc,  R.  Co.  v. 
Howard  County,  113  Md.  404,  77  A 
930;  Percy  v.  Clary,  32  Md.  245. 

Mass. — Boott  Mills  v.  Boston,  etc., 
R.  Co.,  218  Mass.  682,  106  NE  680; 
Old  Colony  St.  R.  Co.  v.  Brockton, 
etc.,  R.  Co.,  218  Mass.  84,  105  NE 
866;  Burke  v.  Hodge,  211  Mass.  166. 


97  NE  920,  AnnC:asl913B  881:  Old 
Dominion  (Jopper  Mln.,  etc.,  Co.  v. 
Blgelow,  203  Mass.  169.  89  KE  193. 
40  LRANS  314;  Churchill  v.  Holt,  131 
Mass.  67,  41  AmR  191;  Gray  v.  Bos- 
ton Gaslight  Co.,  114  Mass.  149,  1» 
AmR  824;  Lowell  v.  Boston,  etc,  R. 
Co.,  23  Pick.  24,  34  AmD  S3. 

Mloh. — ^Detroit,  etc,  R.  Co.  v. 
Boomer,  160  NW  642;  Hart  T^  v. 
Noret,  168  NW  17. 

Minn. — Mayberry  v.  Northern  P»c. 
R.  Co.,  100  Minn.  79,  83,  110  NW  S5S 
12  LRANS  675,  10  AnnCas  754  (cit 
Cyc]. 

Mo. — ^Avery  v.  Kansas  City  Cent. 
Bank,  221  Mo.  71,  119  SW  1108;  Berk- 
son  V.  Kansas  City  Cable  R.  Co..  144 
Mo.  211,  46  SW  1119;  Doster  v.  C!hl- 
cago,,  etc.,  R.  Co.,  (A.)  158  SW  449. 
And  see  Southwest  Missouri  Electric 
R.  Co.  V.  Missouri  Pac.  R.  Co.,  110 
Mo.  A.  300,  85  SW  966  (dictunt).    Ba: 


for  statutory  rule  see  Infra  I  25. 

Nebr. — Johnson  v.  Torpy,   35  N 

604.  53  NW  676,  87  AmSR  447;  Sharp 


V.  Call,  3  Nebr.  (Unoff.)  64,  90  NW 
766.  69  Nebr.  72,  96  NW  16,  9«  NW 
1004. 

N.  H. — Nashua'  Iron,  etc.,  Co.  t. 
Worcester,  etc.,  Co.,  62  N.  H.  159. 

N.  J. — Blgelow  V.  Old  Dominion 
Copper  Mln..  etc.,  Co.,  74  N.  J.  Ea. 
457,  71   A  153. 

N.  T. — Peo.  V.  Eouitable  L.  Assur. 
Soc,  124  App.  Div.  714.  109  NTS  451; 
Andrews  v.  Murray,  33  Barb.  354; 
Noval  V.  Haug,  48  Misc  198.  96  NTS 
708;  Wehle  v.  Havlland.  42  HowPr 
399;  Miller  v.  Fenton,  11  Paige  18; 
Peck  V.  Ellis,  2  Johns.  Ch.  131;  Pier- 
son  V.  Thompson,  1  Edw.  212. 

N.  C. — Doles  V.  Seaboard  Air  Line 
R.  Co.,  160  N.  C.  318,  76  SB  728,  42 
LRANS  67. 

Oh. — D&vla  V.  Oelhaus,  44  Oh.  St 
69,  4  NE  693;  Acheson  v.'  Miller,  13 
Oh.  1 ;  Northern  Ohio  R.  Co.  v.  Akron 
Canal,  etc.,  Co.,  28  Oh.  <Jir.  Ct.  51 
[aff  75  Oh.  St.  620,  80  NE  IISO];  Zlg- 
ler  v.  Rommel,  4  OhS&CP  472.  30 
ClncLBul  115. 

Okl. — Fakes  v.  Price.  18  Okl.  413, 
414,  89  P  1128  [cit  CycJ. 

Or. — Smith    v.    Burns,    71    Or.    IJJ. 

135  P  200.  142  P  352,  LRA1915A  1139. 
AnnCasl916A  666  [cit  C^c];  Astoria 
V.   Astoria,   etc.,   R.  Co..   67   Or.   518, 

136  P  645,  49  LRANS  404. 

Pa. — Boyer  v.  Bolender,  129  Pt 
324,  18  A  127,  15  AmSR  723;  Baird 
V.  MIdvale  Steel  Works.  12  Phila.  255. 

Tenn. — ^Anderson  v.  Saylors,  } 
Head-  551:  Rhea  v.  White,  3  Head  121. 

Tex. — Adams  v.  Waco  First  Nat 
Bank,  (Civ.  A.)  178  SW  993;  Quanah. 
etc.,  R.  Co.  V.  Goodwin,  (Civ.  A.)  177 
SW  645;  Southwestern  Portland 
Cement  Co.  v.  Kexer,  (Civ.  A.)  174 
SW  661:  Missouri,  etc,  R.  Co.  v. 
Humphries,  (Civ.  A.)  167  SW  1174; 
Crieburne  Electric,  etc.,  Co.  v.  Mc- 
Coy, (Civ.  A.)  149  SW  634;  Long- 
worth  V.  Stevens.  (Civ.  A.)  145  SW 
257;  Southwestern  Tel.,  etc.  Co.  v, 
Sanders,  (Civ.  A.)  138  SW  1181: 
Temple  Electric  Light  Co.  v.  Halli- 
burton, (Civ.  A.)  136  SW  684:  Moore 
V.  Kopplin,  (Civ.  A.)  135  SW  103J: 
Texas,  etc.,  R,  Co.  v.  Corr,  (Civ.  A) 
130  SW  185;  Continental  Fruit  Ex- 
press v.  Leas,  60  Tex.  Civ.  A.  584,  11» 
SW  129;  Consolidated  Kansas  Cit; 
Smelting,  etc.,  Co.  T.  Blnkley,  45  Tei. 
Civ.  A.  100,  99  SW  181;  Northern 
Texas  Tract.  Co.  v.  Caldwell,  44  Tex. 
Civ.  A.  374.  99  SW  869;  Robertson 
V.   Trammell,   37  Tex.   Civ.  A.  5J,  SI 


For  later  oaaaa,  davMopmsate  and  chaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nurolxr. 
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CONTRIBUTION 


[13  C,  J.]     829 


rule  not  only  of  the  eoininon,°'  but  of  the  oivil,  law,** 
and  it  obtains  in  equity  as  well  as  at  law.*^ 

In  Scotland  the  rule  that  there  is  no  contribution 
between  wrongdoers  has  no  place  in  the  law.** 

[  i  19]  2.  Keasoa  of  &nle.  Whik,  in  case  con- 
tribution among,  or  between,  wrongdoers  is  allow- 
able at  aU,"  it  must  be  on  the  ground  that  it  is 
equitable,^  or  is  authorized  by  statute,'  yet  the  rule 
agttinst  contribution  among  tort-feasors  is  not  based 
on  the  ground  that  contribution  in  such  a  case  is  in- 
equitable.' Indeed  the  application  of  the  rule  often 
works  injustice  as  between  the  wrongdoers.*  The 
rule  refits  on  considerations  of  public  policy,*  it 
being  against  the  policy  and  maxims  of  me  law  to 
adjust  Equities  between  wrongders,*  or  to  allow  a 
person  to  found  an  action  on  his  own  wrongdoing.^ 
The  law  wUI  not  raise  an  implied  promise  to  con- 
tribute between  wrongdoers,  but  the  court  will 
leave  a  person  who  asks  its  assistance  in  such  a  case 


in  the  position  where  it  finds  him.' 

[i  20]  S.  Exceptions  to  Bule — a.  In  OeneraL 
The  general  rule  that  there  can  be  no  contribution 
among  wrongdoers'"  has  many  exceptions.'^  There 
is  not  complete  unanimity  among  the  decisions  re- 
garding facts  which  will  allow  or  defeat  the  right  to 
contribution  among  tort-feasors,'^  much  of  the  eon- 
fusion  being  due  to  a  failure  to  differentiate  between 
the  liability  of  tort-feasors  4o  third  persons  and  for 
contribution  among  themselves.^*  It  has  been  stated 
that  the  principle  that  no  right  ol  contribution  exists 
as  between  wrongdoers  is  confined  to  cases  where  the 
transaction  is  actually  ill^al  or  void,  or  where  the 
fraud  is  so  great  that  on  moral  grounds  the  court 
will  not  entrain  a  suit  for  the  relief  of  the  tort- 
feasor,'* and  that  in  cases  of  quasi  torts  only,  not 
involving  any  moral  turpitude  or  any  personal  fault,, 
or  where  the  acts  are  not  obviously  unlawful,  pr  the 
parties  are  not  presumed  to  have  known  they  were 


S'W  258  [writ  of  error  den  98  T««. 
364,  83  SW  1098];  Ladd  v.  Ney,  88 
Tex.  Civ.  A.  201,  81  SW  1007;  Inter- 
national Iilght,  etc.,  Co.  ▼.  Maxwell, 
27  Tex.  Civ.  A.  294,  65  SW  78:  Kemp- 
ner  ▼.  Wallis,  8  Tez.  A.  Civ.  Gas. 
I    584. 

Vt. — ^Atklna  ▼.  Johnson.  48  Vt.  78, 
5  AmR  8(0;  Sptadlng  v.  Oakes,  48  Vt 
348. 

Va. — ^Walton  v.  HlUer.  109  Va  810. 
63  SB  458,  188  AmSR  908;  Thweatt 
V.  Jones.  1  Rand.  (28  Va.)  888,  10 
A.mT)  538.  _ 

"Wash. — Tftcoma  v.  Bonnell,  65 
-Wash.  B05.  118  P  642,  8(  LRAN3  582, 
AnnCasl913B  934;  Cox  v.  Cameron 
Lumber  Co.,  89  Wash.  B«2,  82  P  116. 
W^la. — In  re  Ryan,  157  Wis.  676,  147 
KTV    998.  AnnCasl91tD  840. 

Ehk. — ^Wilson  v.  MImer,  2  Campb. 
462:  Atty.-Gen.  v.  Wilson,  2  Cr.  &  Ph. 
1,  18  KngCh  1,  41  Reprint  889;  Attjr.- 
Oen.  V.  Wilson,  9  Sim.  30,  16  BngCh 
30.  69  Reprint  267;  Merryweattaer  v. 
Klxan,  8  T.  R.  186,  101  Reprint 
1337. 

Ont. — Sutton  v.  Dundas,  17  Ont.  L. 
556.    11  OntWR  501,  IS  OntWR  126. 

"It  Is  the  general  rule  that  the 
rl^ht  of  contribution  does  not  exist 
bet-ween  wrongdoers."  Sutton  v. 
Morris.  102  Ky.  611,  618,  44  SW  127, 
19   Kyi.  1664. 

"The  principle  that  there  can  be  no 
contribution  between  wrongdoers  is 
very  familiar  and  is  frequently  ap- 
plied." In  re  Ryan,  167  Wis.  576,  678, 
147    NW^  993,  AnnCa8l9160  840. 

"As  between  actual  Joint  tort-feas- 
ors the  law  will  not  enforce  contri- 
bution." Detroit,  etc.,  R.  Co.  v. 
Boomer,  (Mich.)  1(0  NW  542. 

'*The  general  principle  of  law  la 
too  -well  settled  to  require  an  exten.- 
slve  citation  of  authorities,  that  one 
of  several  wrongdoers  cannot  recover 
either  proportionally  or  wholly  from 
another  wrongdoer,  although  he  may 
have  been  compelled  to  pay  all  the 
damages  for  the  wrong  done."  .Boott 
Mills  V.  Boston,  etc.,  R.  Co.,  218 
Mass.  582,  592,  106  NE  680. 

[a]  Xlliurtratloas.-<-(l)  The  rule 
af^ralnst  contribution  applies  as  be- 
tvreen  members  of  a  corporation  who 
ha-ve  conspired  to  defraud  it  (Avery 
v.  Kansas  City  Cent.  Bank,  221  Mo. 
71,  119  SW  1106),  (3)  although  the 
shares  of  one  Joint  wrongdoer  may 
be  benefited  by  an  increment  of  gain 
from  a  Judgment  recovered  in  the 
name  of  the  corporation  against  a 
joint  tort-feasor  (Avery  v.  Kansas 
City  Cent  Bank,  supra).  (3)  Also, 
there  is  no  right  of  contribution  be- 
tw^een  defendants- In  an  action  by  an 
artist  to  recover  damages  for  being 
wrongfully  deprived  of  works  of  art, 
on  the  ground  that  defendants  had 
consplreo  to  suppress  competition  at 
a  sale  thereof  for  custom  duty,  sine; 
defendants'  liability  rests  on  the  ex- 
istence of  a  conspiracy  between 
them.  Ladd  v.  Ney,  36  Tex.  Civ.  A, 
201,  81  SW  1007.  (4)  Where  public 
eontraetors  attempted   to  commit  a 


fraud  on  the  government,  but  being 
frustrated  suffered  loss,  the  court 
refused  to  entertain  a  bill  by  one  of 
the  contraotors  against  another  for 
contribution  for  his  loss,  the  court 
saying  "to  state  such  a  case  is  to 
decide  It."  Bartle  v.  Nutt  4  Pet 
(U.  S/)  184,  188.  7  L..  ed.  825.  (5) 
-Where  a  railroad  and  its  contractor 
and  subcontractor  were  acting  to- 
gether in  obstructing  a  crossing  and 
rendering  it  dangerous,  whereby  a 
person  was  injured,  no  contribution 
Is  recoverable  as  between  the  par- 
ties. Quanah,  etc.,  R.  Co.  v.  Good- 
win, (Tex.  Civ.  A.)  177  SW  645.  (6) 
-Where  an  electric  light  company 
whose  plant  had  been  constructed  by 
an  independent  contractor  was  ac- 
tively wrong  in  using  an  appliance 
which  injured  a  person,  the  company 
was  not  entitled  to  contribution  from 
the  constructing  contractor  on  Its 
payment  of  damages  to  the  person 
Injured.  International  Light  etc., 
Co.  v.  Maxwell,  27  Tex.  Civ.  A.  294, 
65  SW  78.  (7)  A  landlord  who  know- 
ingly permits  a  tenant  to  sell  liquors 
lUenUlyi  cannot  claim  indemnity  or 
contribution  If  compelled  to  pay  for 
damage  done  by  the  liquor  sold. 
Wanack  V.  Michels.  215  III.  87,  74  NE 
84  [aft  114  111.  A.  631];  Zlgler  v.  Rom- 
mel, 4  OhS&CP  472,  30  ClncLBul  115. 
(8)  Nor  can  one  liquor  dealer  recover 
contribution  from  another  as  to  a 
judgment  for  damage  done  by  one  to 
whom  they  had  both  sold  liquor. 
Johnson  v.  Torpy,  85  Nebr.  604,  63 
NW  B75,  37  AmSR  447. 

08.  Saton,  etc.,  Co.  v.  Mississippi 
Valley  Trust  Co.^  123  Mo.  A.  117,  100 
SW  551. 

ML  Lowell  V.  Boston,  etc.,  R.  c:o., 
28  Pick.  (Mass.)  24.  34  AmD  33;  Peck 
V.  Ellis.  2  Johns.  Ch.   (N.  T.)  181. 

•7,  Pierson  v.  Thompson,  1  Bdw. 
(N.  T.)  212. 

M.  Palmer  v.  Wick,  etc..  Steam 
Shipping  Co.,  [1894]  A.  C  318. 

"The  reasons  to  be  found  In  liord 
Kenyon's  Judgment  [in  Merry- 
weather  V.  Nixan,  8  T.  R.  186,  101 
Reprint  1337],  so  far  as  reported, 
are  somewhat  meagre,  cuid  the  state- 
ment of  the  facts  of  the  case  Is  not 
less  so.  It  Is  now  too  late  to  ques- 
tion that  decision  In  this  country; 
but  when  I  am  asked  to  hold  It  to  be 
part  of  the  law  of  Scotland,  I  am 
bound  to  say  that  It  does  not  appear 
to  me  to  be  founded  on  any  principle 
of  Justice  or  equity,  or  even  'of  pub- 
lic policy,  which  Justifles  its  exten- 
sion to  the  Jurisprudence  of  other 
countries."  Palmer  v.  Wick,  etc., 
Steam  Shipping  Co.,  [1894J  A.  C.  818, 
324. 

9A.  BxoaptiosB  to  general  ml* 
agaiaatoontrtlmtioa  see  infra  S  9  20-25. 

1.    See  supra  |  2. 

a.     See  Infra  i  26. 

3.  Sell  V.  Unna,  6  Wall.  (U.  S.) 
327.  18  L.  ed.  799. 

4.  Owensboro  City  R.  Co,  v.  tiouis- 
vUle,  etc.,  R.  Co.,  165  Ky.  688,  (89, 
178  SW  l648. 


"It  is  true  that  the  efFeet  of  the 
rule  is  to  permit  the  injured  party  to 
single  out  one  wrong  doer  for  pun- 
ishment and  entirely  relieve  the 
other.  For  that  reason  it  may  seem 
severe  and  does  often  work  Injustice 
— between  the  wrong  doers — but 
principles  of  public  policy  Intervene 
at  this  point  and  in  a  conflict  be- 
tween the  Interests  of  society  and 
wrong  doers  the  law  protects  so- 
ciety.^' Owensboro  City  R.  Co.  v. 
Liouisville,  etc.,  R.  Co.,  supra 

B.  Owensboro  City  R.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  165  Ky.  888.  178 
SW  1048;  Louisville  v.  Louisville  R. 
Co.,  156  Ky.  141,  160  SW  771.  49  LRA 
NS  850;  Sutton  v.  Morris,  102  Ky.  611, 
44  SW  127,  19  KyL  1854;  Hart  Tp.  vr 
Noret  (Mich.)  158  NW  17;  Pierson 
V.  Thompson,  1  Edw.  (N.  T.)  212. 

"This  rule  is  founded  in  public  pol- 
icy and  Intended  to  check  the  dispo- 
sition to  combine  in  committing- 
wrongs:  by  declaring,  that  each  in- 
dividual concerned  is  liable  to  bear 
the  whole  loss  or  damage  which  may 
be  occasioned."  Pierson  v.  Thomp- 
son, 1  Edw.  (N.  T.)  212,  218  [quot 
Avery  v.  Kansas  City  Cent.  Bank.  221 
Mo.  71,  87,  119  SW  1106]. 

e.  Louisville  V.  Louisville  R.  Co., 
158  Ky.  141,  160  SW  771,  49  LRAnS 
360;  Avery  v.  Kansas  City  Cent. 
Bank.  221  Mo.  71,  119  SW  1106. 

7.  Bailey  v.  Bussing,,28  Conn.  455; 
Southwestern  Portland  Cement  Co. 
V.  Keser,   (Tex.  Civ.  A.)  174  SW  661. 

"It  is  well  settled  that  no  man  can 
make  his  own  wrongdoing  the  ground 
for  an  action  in  his  own  favor.  If 
appellant  Railroad  Company  was 
guilty  of  such  wrong  as  to  authorize 
a  recovery  against  It.  it  cannot  re- 
cover against  its  codefendant  as  Joint 
tort-feasor."  Southwestern  Portland 
Cement  Co.  v.  Keser,  (Tex.  Civ.  A.) 
174  SW  661,  671. 

^  8.  Nichols  V.  Nowling,  82  Ind.  488; 
Owensboro  City  R.  Co.  v.  Louisville, 
etc.,  R.  Co.,  165  Ky.  683,  178  SW  1043; 
Avery  v.  Halsey,  14  Pick.  (Mass.) 
174;  Till  v.  Oakville,  31  Ont  L.  405, 
20  DomLR  636,  6  OntWN  390. 

9,  Bartle  v.  Nutt  4  Pet.  (U.  S.) 
184,  7  L.  ed.  825;  Owensboro  City  R. 
Co.  V.  Louisville,  etc.,  R  Co.,  165  Ky. 
683,  178  SW  1043-  Louisville  v.  Louis- 
ville R  Co.,  156  ky.  141.  160  SW  771. 
49  LRANS  350;  Hart  Tp.  v.  Noret 
(Mich.)  138  NW  17;  Eaton,  etc.,  Co. 
V.  Mississippi  Valley  Trust  Co.,  123 
Mo.  A.  117,  100  SW  551. 

la     See  supra  I  18. 

11.  Ooldsborough  v.  Darst  9  111. 
A.  205:  Louisville  v.  Louisville  R. 
Co..  156  Ky.  141,  180  SW  771,  49  LRA 
NS  850;  Frankenthal  v.  Lingo,  16 
Tex.  Civ.  A.  229,  40  SW  815. 

18.  Eaton,  etc.,  Co.  v.  Mississippt 
Valley  Trust  Co.,  123  Mo.  A.  117.  100' 
SW  561. 

18.  Paddoek-Hawley  Iron  Co.  v.. 
Rice,  179  Mo.  480.  78  SW  634. 

14.  Power  v.  Hoey,  19  -Wkly.  Rep.. 
916.  But  as  to  negligence  see  infra 
I  23. 
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doing  any  wrong,  or  where  their  liability  ia  by  impli- 
cation of  law  merely,  then  contribution  will  be  en- 
forced." The  principle  is  further  confined  to  those 
cases  where  the  illegal  transaction  itself  is  the  basis 
of  the  claim  and  does  not  apply  where  the  trans- 
action is  separable  and  collateral  to  the  claim.''  It 
does  not  apply  to  a  judgment  for  court  costs,"  nor 
to  the  counsel  fees  which  one  of  the  wrongdoers  has 
paid  in  defending  the  joi^t  action  for  trespass  quare 
clausiim  fregit. 

[$  21]  b.  Active  Wrongdoers  vlthont  Wroagftil 
Intent — (1)  In  General  Even  though  a  person  has 
actually  participated  in  the  wrong,  the  rule  that 
wrongdoers  cannot  have  redress  or  contribution 
against  each  other  is  confined  to  cases  where  the 
person  seeking  redress  must  be  presumed  to  have 
known  that  he  was  doing  a  wrongful  act,''  or  where 
the  wrong  committed  was  in  itself  illegal."' 

[%  22]  (2)  Attaching  Creditors.  The  exception 
just  stated^  gives  a  right  of  contribution  to  one  of 
several  attaching  creditors  against  the  others,  where 
he  acted  in  the  honest  belief  that  he  was  pursuing 
a  lawful  course  but  has  been  compelled  to  satisfy  a 
judgment  for  wrongful  attachment."  As  in  other 
cases,**  there  must  have  been  concert  of  action  on 


18.  The  Hudson,  15  Fed.  1S2.  And 
more  specifically  see  Infra  1 1   21-24. 

\9,  Goldsborough  v.  Darat,  9  111. 
A.  206;  Akera  v.  Martin.  llO  Ky. 
S»6.  61  SW  466:  Mlnnls  v.  Johnson, 
1  Duv.  (Ky.)  171;  Southwest  Mis- 
souri Electric  R.  Co.  v.  Missouri  Pac. 
R.  Co.,  110  Mo.  A.  300,  86  SW  D66. 

[a]  Thus  (1)  where  a  person  fur- 
nished one-half  the  money  to  another 
to  buy  a  piece  of  land  and  shared  In 
the  fruits  of  the  purchase,  although 
he  was  not  present  when  the  pur- 
chase was  made,  and  participated  In 
no  way  In  the  false  representations 
which  were  made  to  the  vendor,  he  Is 
nevertheless  liable  to  the  one  who 
negrotiated  the  purchase  for  contri- 
bution to  the  amount  the  latter  has 
paid  on  a  Judgment  recovered 
against  him  by  the  vendor.  Akers  v. 
Martin,  110  Ky.  3S6,  61  SW  466.  (2) 
When  a  judgment  rendered  -against 
several  wrongdoers  is  replevied,  it  Is 
thereby  satlBfled,  and  the  general 
rule  that  there  is  no  contribution  be- 
tween wrongdoers  does  not  apply, 
for  the  legal  responsibilities  of  the 
parties  as  among  themselves  are  es- 
sentially changed,  the  transaction 
then  takes  on  Itself  the  character  of 
&    contract    and    the    usual    implied 

?iromlse    of    contribution    arises    for 
he   benefit   of   the   one   who   paid   It. 
Mlnnls  v.  Johnson,  1  Duv.  (Ky.)  171. 

17.  Fakes  v.  Price,  18  Okl.  41S,  89 
P  1123. 

18.  Percy  v.  Clary,  32  Md.  245. 

19.  U.  S. — ^Pennsylvania  Steel  Co. 
V.  Washington,  etc..  Bridge  Co.,  194 
Fed.  1011;  The  Hudson,   15  Fed.  162. 

Ala. — ^Vandlver  v.  Pollak,  107  Ala. 
647.  19  S  ISO,  54  AmSR  118;  Van- 
diver  V.  Pollak,  97  Ala.  467,  12  S  473, 
19  LRA  628;  Moore  v.  Appleton,  26 
Ala.  633. 

Conn. — Bailey  v.  Bussing,  28  Conn. 
456;. Colt  V.  Tracy.  9  Conn.  16. 

D.  C— Herr  v.  Barber,  13  D.  C.  566. 

Ky.— Sutton  v.  Morris,  102  Ky.  611, 
44  SW  127,  19  KyL  1664. 

Me. — Oower  v.  Emery,  18  Me.  79. 

Mass. — ^Jacobs  v.  Pollard,  10  Cush. 
287,  67  AmD  105. 

Mich.— Smith  v.  Ayrault,  71  Mich. 
476.  39  NW  724,  1  L.RA  311. 

Minn. — Mayberry  v.  Northern  Pac. 
R.  Co..  100  Minn.  79,  110  NW  356,  12 
LRANS  675.  10  AnnCas  764;  Ankeny 
V.  Moffett.  37  Minn.   109,   33   NW  320. 

Nebr. — Pawnee  City  First  Nat. 
Bank  V.  Avery  Planter  Co..  69  Nebr. 
329,  95  NW  622,  111  AmSR  541; 
Torpy  V.  Johnson,  43  Nebr.  882,  62 
NW  253. 

Oh.— Acheson  v.  Miller,   2  Oh.  St. 


203,   69  AmD  663. 

Okl.— Fakes  v.  Price,  18  Okl.  418, 
89  P  1123 

Or. — Furbeck  v.  Oevurti,  72  Or.  tl. 
28,  148  P  654.  922   [clt  CycJ. 

Pa. — Armstrong  County  v.  Clarion 
County,  66  Pa.  218,  6  AmR  368;  Hor- 
bach  V.  Elder,  18  Pa.  88. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Oalvea- 
ton,  etc..  R.  Co.,  88  Tez.  609,  18  SW 
966. 

Va. — Thweatt  v.  Jones,  1  Rand.  (22 
VM  828.  10  AmD  688. 

W.  Va. — Busklrk  v.  Sanders,  70  W. 
Va.  363,  73  SB  937. 

Eng. — Belts  V.  Glbbtns,  2  A.  &  El. 
57,  29  ECl,  47,  111  Reprint  22:  Adam- 
son  V.  Jarvis,  4  Bing.  66,  IS  ESCL  403, 
130  Reprint  693;  Smith  v.  Clinton.  99 
L.  T.  Rep.  N.  S.  840;  Batterse^s  Case, 
Winch  48.  124  Renrlnt  41. 

N.  S.— Wler  v.  Blols.  40  N.  S.  266. 

"If  the  wrong-doers,  in  doing  'the 
act,  do  what  is  apparently  lawful, 
and  honestly  believe  they  are  pursu- 
ing a  lawful  course,  and  the  wrong 
inflicted  upon  another  arises  out  of 
their  conduct  by  construction  or  In- 
ference of  law,  and  Is  not  the  prob- 
able or  foreseen  result  of  the  wrong- 
ful act,  the  law  will  allow  contribu- 
tion." Vandiver  v.  Pollak,  97  Ala. 
467.  474,  12  S  478,  19  LRA  628. 

[a]  Aocurat*  and  laaoonrate  stits- 
maats  of  rtUe. — "An  attemjlt  has 
been  made  in  some  cases  to  lay  down 
a  general  rule  by  which  it  may  be 
determined  in  every  case  whether  the 
party  is  or  is  not  entitled  to  contri- 
bution. Thus,  in  Ohio,  the  Judicial 
conclusion  is  that  'the  common-sense 
rule  and  the  legal  rule  are  the  same, 
namely,  that  when  parties  think  they 
are  doing  a  legal  and  proper  act,  con- 
tribution will  be  had,  but  when  the 
parties  are  conscious  of  doing  wrong, 
courts  will  not  interfere.'  This  state- 
ment Is  a  little  inaccurate,  in  that 
it  denies  redress  in  the  canes  only 
in  which  parties  are  conscious  of 
wrongdoing.  There  are  many  cases 
in  which  the  absence  of  conscious- 
ness of .  wrong  could  not  excuse  a 
man  either  in  law  or  morals.  An 
English  case  states  the  rule  more 
concisely  as  follows:  The  rule  that 
the  wrongdoers  cannot  have  redress 
or  oontrlbution  against  each  other  is 
confined  to  cases  where  the  person 
seeking  redress  must  be  presumed 
to  have  known  that  he  was  doing  an 
unlawful  act.'  If  he  knew  the  act 
was  illegal,  or  If  the  circumstances 
were  such  as  to  render  ignorance  of 
the  illegality  Inexcusable,  then  he 
will   be  left  by   the   law  where  his 


the  part  of  the  attaching  creditors.**  The  fact  that 
they  had  the  same  attorney  furnishes  no  basis  in 
equity  for  contribution.**  However,  even  where  the 
creditors  acted  severally  and  independently  in  suing 
out  the  respective  attachments,  yet  where  they  were 
levied  on  the  same  day  by  the  same  officer,  there  is 
such  a  common  and  joint  liability  as  to  make  it 
equitable  that  one  who  has  been  compelled  to  satisfy 
the  damages  for  wrongful  attachment  should  have 
contribution  from  the  others.*"  The  judgment  which 
has  been  satisfied  is  the  measure  of  the  common  lia- 
bility,*^ and  the  basis  of  contribution  is  the  ratio 
the  claims  of  the  several  attaching  creditors  bear 
to  each  other.**  Where  the  satisfaction  of  the  judg- 
ment operates  to  vest  the  title  of  the  attached  prop- 
erty in  the  creditor  who  satisfied  it,  he  is  under  the 
duty  of  using  reasonable  diligence  in  the  enforce- 
n^ent  of  the  title  to  the  property  so  as  to  render  it 
available  for  the  discharge  of  the  common  liabilitr." 
[i  23]  c  PerMus  Q/vSHtf  of  Here  Ne^igenoe. 
In  some  jurisdictions  a  person  is  not  deprived  of 
contribution  from  another  who  was  also  originally 
liable,  where  the  ground  of  their  liability  is  merely 
negligenee  of  both  in  carrying  on  a  lawful  busi- 
ness."   In  other  jurisdictions  it  is  a  rule  that  thorv 

wrongful  action  has  placed  him." 
Cooler  Torts  (8d  ed)  p  2S8  [quot 
Furbeck  v.  Oevurts.  72  Or.  IZ,  22. 
148  P  664]. 

SlgM  at  afvat  to  tadOBBltw  for 
OaanarM  P«U  for  act  aot  kaowa  to 
Um  to  ba  wrongful  see  Agency  •  463. 

Sa  Fakes  v.  Price.  18  Okl.  418.  89 
P  1128;  Busklrk  v.  Sandera,  70  W. 
Va.  868.  78  SE  »87. 

SI.    See  supra  |  21. 

aa.  Vandiver  v.  Pollak,  97  Ala. 
487,  12  S  473,  19  LRA  628;  Parwell 
V.  Becker,  119  111.  261,  21  NE  7»2.  16 
AmSR  267,  8  LRA  400  frev  25  111.  A. 
432];  Sell  v.  Outhman,  62  III.  A.  624: 
Brewster  v.  Oauss,  37  Mo.  518. 

83.     See  supra  i  8. 

•4.  Paddock-Hawley  Iron  Co.  v. 
Rice,  179  Mo.  480,  78  SW  684;  Frank- 
enthal  v.  Lingo,  16  Tex.  Civ.  A.  229. 
40  SW  816. 

■ft.  Paddock-Hawley  Iron  Co.  v. 
Rice,  179  Mo.  480778  SW  684;  Schap- 

Sel'v.  Pawnee  Caty  First  Nat.  Bank. 
0  Nebr.  708,  116  NW  817;  Franken- 
thal  v.  Lingo,  16  Tez.  Civ.  A.  229.  40 
SW  815. 

ae.  Vandiver  v.  Pollak.  107  Ala. 
647.  19  S  180.  54  AmSR  Ilk. 

■T.  Vandiver  v.  Pollak.  107  Ala. 
647,  19  S  180.  54  AmSR  118. 

as.  Pawnee  City  First  Nat.  Bank 
V.  Avery  Planter  Co.,  <9  Nebr.  329,  95 
NW  628.  Ill  AmSR  641. 

.as.  Vandiver  v.  Pollak,  107  Ala. 
647,  19  S  180,  64  AmSR  118. 

an,  Nlckerson  v.  Wheeler,  118 
Mass.  296;  Mayberry  v.  Northern 
Pac.  R.  Co.,  100  Minn.  79.  110  NW 
356,  12  LRANS  676,  10  AnnCas  754: 
Ankenv  v.  MofCett,  37  Minn.  109.  33 
NW  320;  Armstrong  County  v.  (Mar- 
ion County,  66  Pa.  218,  6  AmR  368: 
Horbach  v.  Elder,  18  Pa.  S3;  Llngard 
V.  Bromley,  1  Vea  &  B.  114,  86  Re- 
print 46. 

[a]  T)m  mla  has  baea  appUad  in 
cases  (1)  where  two  persons  who 
were  adjoining  landowners  were  en- 
gaged in  putting  up  a  building  on 
their  land,  and,  in  tne  course  of  the 
construction,  an  injury  resulted  for 
which  they  were  both  liable  (Ankeny 
V.  Hoflett,  37  Minn.  109,  33  NW^  320): 
(2)  and  where  two  adjoining  coun- 
ties maintained  a  bridge  and  one  of 
the  counties  had  paid  the  damages 
caused  by  the  breaking  of  the  bridge 
(Armstrong  County  v.  Clarion 
County,  66  Pa.  218,  6  AmR  868).  <3) 
Five  persons  were  engaged  In  nin- 
ntng  a  line  of  stages  at  different  por- 
tions of  the  stage  route;  vehicles, 
horses,  and  drivers  were  by  agree- 
ment provided  by  each  at  his  ezdu- 


For  lator  esaes,  darelopmsBta  and  oliangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  23-25] 


CONTRIBUTION 


[13-0.  J.]     831 


can  be  no  contribution  among  or  between  persons 
whose  concurrent  negligence  was  the  proximate 
cause  of  the  injury  for  -which  one  of  them  has 
been  compelled  to  respond  in  damages.*^  The  negli- 
gence of  two  persons  may  be  truly  concurrent,  even 
as  among  themselves,  although  the  negligence  of 
the  one  b^an  antecedently  to  the  negligence  of  the 
other,  and  may,  in  a  greater  or  leas  degree,  have 
induced  it;  and  in  such  cases  no  right  of  contribu- 
tion exists  between  th^  wrongdoers. 

[$24]  d.  TMlmical  Wrongdoers.  Another  ex- 
ception, as  well  settled  as  the  rule  itself,  is,  that 
one  who  is  only  technically  a  joint  wrongdoer  and 
has  not  actually  joined  in  the  wrong  can,  on  being 
compelled  to  pay  damages  for  the  wrong,  exact  in- 
demnity or  contribution  from  the  actual  tort- 
feasor. This  exception,  however,  is  never  appli- 
cable wher^  both  parties  are  in  the  wrong,*  or 
where  the  act  of  the  one  seeking  the  recovery  was 
the  proximate  cause  of  the  injury."    Where  a  joint 


judgment  was  recovered  against  a  master  and  his 
servant  for  the  negligence  of  the  latter,  such  serv- 
ant cannot  defend  in  an  action  for  contribution 
by  the  master  who  paid  the  judgment,  on  the  tech- 
nical ground  that  a  joint  action  could  not  be  main- 
tained against  him  and  the  master." 

[}  25]  e.  Statutory  Exceptioas.  It  is  within 
the  power  of  a  legislature,  at  any  time  before  a 
wrongdoer  has  paid  a  judgment  against  himself 
and  others,  to  provide  that  he  may  have  contribu- 
tion therefor,  although  he  did  not  have  the  right 
at  the  time  when  the  tort  was  committed.'^  In 
some  states  it  is  held  that  code  or  statutory  pro- 
visions that,  when  property  liable  to  an  execution 
against  several  pe.rsons  is  sold  thereon,  and  more 
than  a  due  propoition  of  the  judgment  is  laid  on 
the  property  of  one  of  them,  or  one  of  them  pays' 
without  a  sale  more  than  his  proportion,  he  may 
comp)el  contribution  from  the  others,  are  applicable 
to  judgments  rendered  in  actions  sounding  ifx  tort  ;** 


sive  expense  and  control,  and  througlt 
the  carelessness  of  one  of  the  driv- 
ers several  passengers  were  injured. 
Suit  was  brought  against  all  proprie- 
tors, but  process  served  only  on  the 
one  who  emplojred  the  driver  and  one 
other,  and  the  latter  paid  about  half 
the  liability  and  it  was  held  that  he 
ought  to  recover  from  one  of  the 
other  proprietors  on  whom  notice  had 
not  been  served  his  proper  share  of 
the  amount  so  paid.  Horbach  v.  Ei- 
der,  18  Pa.  S3. 

rb]  Where  the  oflbsers  of  a  cozpo- 
ratlon  asgleeted  to  Ala  cartala  oer- 
tUiMitaa  as  required  bv  statute,  and 
all.  by  the  provision  of  such  statute, 
became  .liable  personally  to  the  cred- 
itor of  the  corporation  for  the  debt 
of  the  corporation  due  him,  it  was 
held  that  the  rule  against  contribu- 
tion between  tort-feasors  did  not  ap- 
Sly-  aa  against  the  one  who  paid  the 
ebt.  Nickerson  v.  Wheeler,  118 
Mass.  295.  Contra  Andrews  v.  Mur- 
ray. 33  Barb.  (N.  Y.)  3S4. 

SI.  U.  S. — Union  Stock  Tards  Co. 
V.  Chicago,  etc.,  R.  Co.,  196  U.  S.  217, 
25  set  228,  49  L.  ed.  468,  2  AnnCas 
525. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Macon  R.,  etc.,  Co.,  9  Ga.  A.  828,  71 
SB  1076. 

Ky. — Illinois  Cent.  R.  Co.  v.  Louis- 
ville Bridge  Co.,  171  Ky.  445,  188  SW 
476:  Cumberland  Tel.,  etc.,  Co.  v.  May- 
fleld  Water,  etc.,  Co.,  166  Ky.  429,  179 
STV  888:  Owensboro  City  R.  Co.  v. 
Louisville,  etc.,  R.  Co.,  166  Ky.  683. 
178  SW  1048:  Louisville  v.  Louisville 
R.  Co^  156  ±y.  141,  160  SW  771,  49 
L.RANB  850. 

N.  C. — Doles  V.  Seaboard  Air  Line 
R.  COi,  160  N.  C.  818.  76  SB  722,  42 
LRAN^  67. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Humphrtcs.  (Civ.  A.)  167  SW  1174; 
Cleburne  Bnectric,  etc.,  Co.  v.  McCoy, 
(Ci-v.  A.)  149  SW  534;  Consolidated 
Kansas  City  Smelting,  etc.,  Co.  v. 
Binkley,  45  Tex.  Civ.  A.  100,  99  SW 
181;  Northern  Texas,  etc.,  Co.  v. 
Caldwell,  44  Tex.  Civ.  A.  374,  99  SW 
869;  Missouri,  etc.,  R.  Co.  v.  Vance, 
(Civ.  A.)  41  SW  167:  Denison  v.  San- 
ford,  2  Tex.  Civ.  A.  661,  21  SW  784. 

Va. — ^Walton  V.  Miller,  109  Va.  210, 
68    SB  458,  132  AmSR  908. 

"Wash. — Taooma  v.  Bonnell,  65 
Wash.  605,  511.  118  P  642.  36  LRA 
NS    582.  AnnCasi912B  934    [clt  Cyc]. 

Ont.— Till  V.  Oakvllle,  31  Ont.  L. 
405.  20  DomLR  635,  6  OntWN  390; 
Sutton  v.  Dundas,  17  Ont.  L.  556,  666, 
11   OntWR  601,  l5  OntWR  126. 

"This  court  has  {uniformly]  ruled 
that  between  joint  tort  feasors  there 
can  be  no  recovery  against  the  other 
by  the  one  who  has  been  required  to 
respond  }n  damages  for  inltirles 
cauaed  by  the  joint  or  concurring 
neffllKence  of  both."  Illinois  Cent. 
R.  Co.  V.  Louisville  Bridge  Co.,  171 
Ky.  445.  458,  188  SW  476. 

[a]     Xeaaoa   for   nil«.^"It   Is   an 


anomalous,  if  not  unprecedented 
thing,  for  a  litigant,  who  is  a  con- 
fessed wrong-doer,  to  come  into 
court  and  set  up  the  fact  that  its 
own  wrongful  act,  concurring  with 
that  of  another,  has  destroyed  human 
life,  and  ask  the  courts  to  adjust  the 
equities  between  it  and  the  other 
wrong-doer.  .  .  .  The  negligent 
act  of  each  was  the  violation  of  a 
duty  It  owed  to  the  public:  operating 
concurrently  the  two  negligent  acts 
brought  about  the  result:  tney  were 
each  equally  remiss  in  the  perform- 
ance of  their  duties  to  the  public. 
That  being  true,  when  either  appeals 
to  the  public,  through  Its  courts,  for 
redress  against  the  other,  it  will  be 
denied,  and  they  will  be  left  where 
they  are  found."  Louisville  v.  Louis- 
ville R.  Co.,  166  Ky.  141,  148,  149,  1«0 
SW  771,  49  LRANS  350. 

[b]  Cbns  (1)  where  a  telephone 
lineman  was  electrocuted  through 
the  concurrent  negligence  of  the  tele- 
phone company  In  placing  its  tele- 
phone wire  in  dangerous  proximity 
to  heavily  charged  electric  wires  and 
a  light  company  In  failing  to  have 
Its  electric  wires .  Insulated,  no  con- 
tribution can  be  enforced  between 
the  wrongdoers.  Cumberland  Tel., 
etc.,  Co.  V.  Mayfleld  Water,  etc.  Co., 
166  Ky.  429,  179  SW  888.  (Z)  Where 
a  smelter  company  was  negligent  in 
erecting  and  maintaining  a  pipe 
across  a  railway  track,  and  the  rail- 
way company  was  negligent  In  not 
warning  the  switchman  who  was  In- 
jured of  the  dhnger,  or  In  taking 
means  to  notify  him  of  the  presence 
of  the  pipe,  and  both  acts  concurred 
to  cause  plaintiirs  Injury,  the  two 
companies  are  liable  as  joint  tort- 
feasors, and  no  right  of  contribution 
exists  between  them.  Consolidated 
Kansas  City  Smelting,  etc.,  Co.  v. 
Binkley,  46  Tex.  Civ.  A.  100,  99  SW 
181. 

32.  Central  of  Georgia  R.  Co.  v. 
Macon  R.,  etc.,  Co.,  9  Ga.  A.  628,  71 
S£3  1076. 

33.  U.  S. — Union  Stock  Tards  Co. 
V.  Chicago,  etc.,  R.  Co.,  196  U.  S.  217, 
26  set.  226,  49  L.  ed.  453,  2  AnnCas 
525:  Robbins  v.  Chicago,  4  Wall.  667, 
18  L.  ed.  427.  » 

Conn. — Smith  v.  Foran,  48  Conn. 
244,  21  AmR  647;  Bailey  v.  Bussing, 
28  Conn,  456. 

Ind. — Westfleld  Gas,  etc,  Co.  v. 
Noblesville,  etc.,  Road  Co.,  13  Ind.  A. 
481,  41  NB  956,  55  AmSR  244;  Wick- 
wire  v.  Angora,  4  Ind.  A.  263,  80  NE 
917. 

Ky. — Louisville  v.  Louisville  R. 
Co..  158  Ky.  141,  160  SW  771,  49  LRA 
NS  360;  Bowling  Green  v.  Bowling 
Green  Gaslight  Co.,  112  SW  917;  Cin- 
cinnati, etc.,  R.  Co.  V.  Louisville,  etc., 
R.  Co.,  97  Ky.  128,  80  SW  408.  17  KyL 
21. 

Md. — Chesapeake,  etc..  Canal  Co.  v. 
Allegheny  County,  67  Md.  201.  40 
AmR  480. 


Masa — Old  Colony  R.  Co.  v.  Sla- 
vens,  148  Mass.  363,  19  NB  372,  12 
AmSR  668;  Campbell  v.  Somervllle. 
114  Mass.  834;  Gray  v.  Boston  Gas- 
light Co.,  114  Mass.  149,  19  AmR  324: 
Lowell  V.  Boston,  etc.,  R.  Corp.,  28 
Pick.  24,  34  AmD  83.  And  see  Boott 
Mills  v.  Boston,  etc.,  R.  Co.,  218  Mass. 
582.  106  NE  680  (stating  the  excep- 
tion but  holding  it  inapplicable). 

Mo. — Baton,  etc.,  Co.  v.  Mississippi 
Valley  Trust  Co.;  128  Mo.  A.  117.  100 
SW  661. 

N.  H. — ^Boston,  etc.,  R.  Co.  v.  Sar- 
gent, 72  N.  H.  466.  67  A  688. 

N.  T. — Brooklyn  v.  Brooklyn  City 
R.  Co„  47  N.  T.  476,  7  AmR  469. 

N.  C. — Doles  v.  Seaboard  Air  Line 
R.  Co.,  160  N.  C  818,  76  SB  722,  42 
LRANS  67. 

Oh. — Northern  Ohio  R.  Co.  v.  Akron 
Hydraulic  (Tanal,  etc.,  Co.,  76  Oh.  8t. 
620.  80  NB  1130    [afT  28  Oh.  Clr.  Ct.  61]. 

Pa, — Horbach  v.  B14er,  18  Pa.  88. 

Tex. — Missouri,  etc..  R.  Co.  T. 
Humphries,  (Civ.  A.)  157  SW  1174; 
Robertson  v.  Trammell,  87  Civ.  A.  68. 
83  SW  268. 

Vt. — Spalding  v.  Oakes,  42  Vt.  848. 

Eng. — Wooley  ▼.  Batte,  2  C.  &  P. 
417,  12  BCL  649;  Pearson  v.  Skslton. 
1  M.  ft  W.  604,  150  Reprint  638. 

See  also  Indemnity  [22  Cyc  96.  99]. 

[a]  .  nnis,  a  suit  for  contribution 
was  brought  by  plaintiff,  who  had 
been  obliged  to  pay  the  whole  of  a 
judgment  recovered  against  himself 
and  others  who  were  jointly  inter- 
ested in  running  a  stage,  for  Injuries 
caused  to  a  traveler  on  the  road  by 
the  negligence  of  one  of  defend- 
ants who  was  driving,  and  the  court 
held  that  the  rule  that  there  can  be 
no  contribution  among  wrongdoers 
did  not  apply  in  the  absence  of  any- 
thing to  snow  that  plaintifC  was  ac- 
tually connected  with  the  wrong  for 
which  the  judgment  was  rendered. 
Bailey  v.  Bussing,  28  Conn.  456. 

34.  Missouri,  etc.,  R.  Co.  v. 
Humphries,  (Tex.  Civ.  A.)  167  SW 
1174. 

35.  Missouri,  etc.,  R.  Co.  v. 
Humphries,  (Tex.  Civ.  A.)  167  SW 
1174. 

38.     Bailey  v.  Bussing,  37  Conn.  349. 

[a]  aeoaoa  for  nM<— Assuming 
it  to  be  true  that  a  joint  action  could 
not  be  maintained  this  contention 
does  not  aid  defendant  in  his  suit  if 
he  submitted  to  a  joint  judgment  in 
the  original  suit  without  raising  the 
question.  Since  It  clearly  appeared 
that  defendant's  negligence  caused 
the  Injury,  and  that  he  was  therefore 
legally  responsible  for  the  conse- 
quences It  was  held  that  the  form 
of  the  judgment  against  the  parties 
could  not  vary  their  legal  and  equi- 
table rights  as  between  themselves. 
Bailey  v.  Bussing,  37  Conn.  348. 

37.  Ovid  First  Nat.  Bank  v.  Steel, 
136  Mich.  588,  99  NW  786. 

3B.  Pt.  Scott  V.  Kansas  City,  etc., 
R.  Co..  66  Kan.  610.  78  P  288. 
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but  in  other  states  such  proyiaions  are  construed 
merely  to  prescribe  a  rule  of  procedure  and  not  to 
change  the  general  rule  that  there  is  no  right  of 
contribution  among  joint  tort-feasors." 

In  MissOQii  it  is  provided  by  statute  that  de- 
fendants in  a  judgment  founded  on  an  action  for 
the  redress  of  a  private  wrong  shall  be  subject  to 
contribution  in  the  same  manner  and  to  the  same 
extent  as  defendants  in  a  judgment  in  an  action 
founded  on  contract."  This  statute  speaks  only  of 
the  right  of  codefendants  in  a  judgment  founded 
on  a'tort;  it  does  not  deal  with  the  right  of  con- 
tribution when  one  of  several  tort-feasors  has 
satisfied  the  common  liability  under  compulsion  but 
without  a  judgment  being  g^ven,*'  nor  has  it  any 
application  to  proceedings  prior  to  judgment." 
The  common-law  rule  and  its  limitations  are  con- 


sidered by  the  courts  aa  aids  in  ascertsiniiig  the 
scope  and  meaning  of  the  statute**  and  are  adhered 
.  to  in  cases  not  brought  within  the  terms  of  the 
statute.**  Under  this  statute  and  the  rules  made 
applicable  by  it,  a  right  to  contribution  exists  is 
the  ease  of  involuntary  and  passive  omissions  of 
duty  which  concurrently  and  proximately  caused 
the  damage  for  which  judgment  was  rendered," 
but  not  in  a  case  of  active  \irtong  where  there  was 
no  unity  or  concert  of  action.**  Neither  does  a 
right  to  contribution  exist  under  this  statute  whet« 
the  tort-feasor  who  paid  the  judgment  is  primarily 
liable,*'  or  has  contracted  to  save  the  other  party 
harmless.**  However,  an  agreement  between  the 
parties  which  contemplates  no  more  than  a  common 
defense  to  the  suit  does  liot  affect  their  rights  to 
contribution  under  the  statute.*" 


Vn.    ACTIONS. 


[i  26]  A.  Form  of  Action.  Although  the  right 
of  contribution  rests  on  principles  of  equity  and 
natural  justice,""  and  was  first  recognized  and  en- 
forced in  courts  of  equity,"  no  action  at  law  for 


contribution  being  maintainable  at  one  time,"  sub- 
sequently the  courts  of  law  took,  and  still  exer- 
cise, jurisdiction  on  the  ground  of  an  implied  con- 
tract arising  from  th^  equitable  obligation."    Thus 


89.  Dow  V.  Sunset  Tel.,  etc.,  Co., 
162  Cal.  1>6,  121  P  S79:  Forsythe  v. 
JjOB  Angeles  R.  Co.,  149  Cal.  569,  87 
P  84. 

[a]  Code  provlaloB  omurtraeO. — 
"It  Is  beyond  doubt  the  well-estab- 
lished general  rule  that  there  Is  no 
right  of  contribution  between  joint 
tort-feasors.  Appellant  contends  that 
this  rule  has  been  changed  by  sec- 
tion 709  of  the  Code  of  Civil  Proce- 
-dure;  but  we  do  ncNt  think  so.  That 
section  does  not  pretend  to  deal  with 
the  matter  of  the  right  of  contribu- 
tion between  tort-feasors.  Its  plain 
Intent  is  to  simply  provide  that  when 
there  is  a  judgment  against  two  or 
more  defendants  who  are  entitled  to 
contribution  from  each  other  and  one 
pays  the  whole  or  more  than  his 
luroportion  thereof,  'the  person  so 
paying  or  contributing  is  entitled  to 
the  benefit  of  the  judgment  to  en- 
force contribution  or  repayment.  If 
within  ten  days  after  his  payment  he 
file  with  the  clerk,'  etc.  It  simply 
gives  to  a  judgment  debtor  entitled 
■  to  contribution  the  summary  remedy 
of  using  the  Judgment  Itself  to  en- 
force the  contribution,  and  relieves 
him  of  the  necessity  of  pursuing 
some  more  tedious  and  inadequate 
proceeding  for  enforcing  said  con- 
tribution. It  is  only  an  amendment 
to  the  law  of  procedure;  and  the  gen- 
eral rule  is  that  an  amendment  to  or 
provision  in  the  law  of  procedure 
does  not  change  the  substantive  law, 
unless  the  language  used  necessarily 
leads  to  that  result.  And'  it  certainly 
cannot  be  said  that  the  legislature 
while  enacting  section  709  as  a  part 
of  the  law  of  procedure  necessarily 
Intended  to  change,  or  did  change, 
the  fundamental  principle  that  there 
Is  no  right  of  contribution  between 
Joint  tort-feasors."  Forsythe  v.  Los 
Angeles  R.  Co.,  149  Cal.  569,  57S,  87 
P  24. 

■  40.  Rev.  St.  (1909)  i  5481.  And 
see  Kinloch  Tel.  Co.  v.  St.  Louis,  268 
Mo.  486,  188  SW  182;  Paddock-Hawlev 
Iron  Co,  V.  Rice,  179  Mo.  480,  78  SW 
634. 

41.  Eaton,  etc.,  Co.  v.  Mississippi 
Valley  Trust  Co.,  128  "Mo.  A.  117,  100 
BW  651. 

40.  Moudy  V.  St.  Louis  Dressed 
Beef,  etc.,  Co.,  149  Mo.  A.  418.  ISO  SW 
478. 

48.  Eaton,  etc.,  Co.  v.  Mississippi 
Valley  Trust  Co.,  128  Mo.  A.  117,  100 
SW   561. 

44.  See  supra  |  18. 

45.  E:aton,  etc.,  Co.  v.  Mississippi 
Valley  Trust  Co.,  laS  Mo.  A.  117,  100 
SW  651. 

_  46.  Paddock-Hawley  Iron  Co.  v. 
Ttice,  179  Mo.  480,  78  SW  634. 


47.  Kinloch  Tel.  Co.  v.  St.  Louis, 
268  Mo.  486.  188  SW  182. 

48.  Heman  Constr.  Co,  v.  St. 
Louis,  256  Mo.  332.  166  SW  i032. 

48.  Kinloch  Tel.  Co.  v.  St.  Louis, 
268   Mo.   485,   18«  SW  182. 

60.  See  supra  |  2. 

61.  Mo. — Dysart  v.  Crow,  170  Mo. 
276.  70  SW  689. 

N.  C— Adams  v.  Hayes,  120  N.  C. 
383,  27  SB  47. 

Or. — Durbin  v.  Kuney,  19  Or.  71, 
23  P  661. 

Tex. — Mateer.  v.  Cockrlll,  18  Tex. 
Civ.  A.  391,  46  SW  761. 

Eng. — Deering  v.  WInchelsea.  2  B. 
*  P.  270,  126  Reprint  1276,  1 
Cox  Ch.  318.  29  Reprint  1184,  21  BRC 
617. 

"The  doctrine  of  contribution  be- 
tween co-sureties  is  an  original 
equitable  jurisdiction,  administered 
by  courts  of  equity  long  before 
courts  of  law,  assumed  to  have  any 
Jurisdiction  whatever  in  such  mat- 
ters." Adams  v.  Hayes,  120  N.  C. 
883,  387,  27  SK  47. 

[a]  "The  rlglit  to  ma  In  ohaaosry, 
for  contiUmtlon,  was  an  established 
head  of  ehancezT  Jnzladletlon  in  the 
time  of  Queen  Elizabeth,  on  the  plain 
principles  of  natural  Justice."  Couch 
v.  Terry.  12  Ala.  225,   228. 

63.  Oflley  v.  Johnson,  2  Leon.  166, 
74  Reprint  448;  Toussaint  v.  Martln- 
nant.  2  T.  R.  100,  100  Reprint  55. 

63.  U.  S. — Moore  v.  Baker.  84 
Fed.  1. 

Cal. — Chipman  v.  Morrill,  20  Cal. 
130. 

Qa. — Sherllng  v.  Long,  122  Oa.  797, 
60  SB  935;  H^l  V.  Harris,  6  Oa.  A. 
822,   66  SB  1086. 

111.— Harvey  v.  Drew,  82  111.  606; 
Qolsen  V.  Brand,  76  111.  148;  Porter 
V.  Horton,  80  111.  A.  333;  Drummond 
V.  Yager,  10  111.  A.  380. 

Ind. — Norris  v.  Churchill,  20  Ind. 
A.  668,  61  NB  104. 

Ky. — Mitchell  v.  Sproul,  6  J.  J. 
Marsh.  264;  Ijansdale  v.  Cox,- 7  T.  B. 
Mon.  401. 

Me.-^Powers  v.  Nash.  37  Me.  322; 
Goodall  V.  Wentworth.  20  Me.  322; 
Howe  V.  Ward,  4  Me.  196. 

Md. — Yates  v.  Donaldson,  6  Md. 
889.  61  AmD  288. 

"Mass. — Warner  v.  Morrison,  8  Al- 
len 666;  Mason  v.  Lord,  20  Pick.  447; 
Chaffee  v.  Jones,  19  Pick.  260;  John- 
son V.  Johnson,  ll  Mass.  359. 

Minn. — Hodgdon  v.  Peet,  122  Minn. 
286,   142  NW  808. 

Mo. — Eysart  v.  Crow,  170  Mo.  27B, 
70  SW  689:  Jeffries  v.  Ferguson,  87 
Mo.  244;  van  Petten  v.  Richardson. 
(8  Mo.  379;  Singleton  v.  Townsend, 
46  Mo.  379;  Labeaume  v.  Sweeney,  17 
Mo.   153;   Hanna  v.   Hyatt.   67  Mo.  A. 
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Mont. — Croft  v.  Bain,  49  Mont  484, 
489,  143  P  960  [cit  Cyc]. 

N.  H.— Weston  v.  Elliott,  72  N.  H. 
433.  67  A  336;  Boardman  v.  Paige,  11 
N.  H.  431;  Fletcher  v.  Grover,  UN. 
H.  368,  86  AmD  497;  Odlln  v.  Green- 
leaf,  3  N.  H.  270, 

N.  Y. — Rindge  v.  Baker.  67  N.  T. 
209  15  AmR  475;  Tobias  v.  Rogers. 
IS  N.  Y.  69;  Barry  v.  liansom.  12  N. 
Y.  462;  Norton  v.  Coons,  6  N.  Y.  33 
raff  3  Den  130];  Egbert  v.  Hansoa 
34  Misc.  696,  70  NYS  383. 

Oh. — Russell  V.  Fallor.  1  Oh.  St 
827,  69  AmD  631. 

•  Or. — 'Thompson  v.  Hlbbs,  46  Or. 
141,   76   P  778;   Thompson   v.   Dekum. 

32  Or.  606,  62  P  517,  755;  Durbin  v. 
Kuney,  19  Or.   71,  28  P  661. 

Pa. — Power  v.  Rees,  189  Pa  496. 
42  A  26;  Horliach  v.  Elder.  18  Pa. 
38. 

S.  C. — Harris  v.  Ferguson,  18  S.  C 
L.  397. 

Tex. — Faires  v.  Cockerell,  88  Tex. 
428  31  SW  190,  639,  28  LRA  628; 
Mateer  v.  Cockrlll,  18  Tex.  Civ.  A 
391,  46  SW  761. 

Vt. — Foster  v.  Johnson.  5  Vt.  60. 

Wash. — Caldwell  v.  Hurley.  41 
Wash.  296,  88  P  318. 

Wis. — In  re  Kocli,  148  Wis.  641. 
134  NW  883;  Payne  v.  Payne.  129 
Wis.  450,  109  NW  105;  Boutin  v. 
Btsell.   110  Wis.  276,  86  NW  964. 

Eng. — Boulter  v.  Peplow.  9  C.  B. 
493.  67  BCL  498,  137  Reprint  934: 
Dunn  V.  Slee,  1  Moore  C.  P.  2,  4  ECL 
605;  Kemp  v.  Finden.  12  M.  &  W.  421, 
162  Reprint  1262.  See  also  Cray- 
thome  V.  Swinburne,  14  Ves.  Jr.  150, 

33  Reprint  482,  21  BRC  636  (when 
Lord  Eldon  regretted  that  courts  of 
law  ever  assumed  Jurisdiction  of  th< 
subject). 

"The  equitable  doctrine,  in  prog- 
ress of  time,  became  so  well  estab- 
lished, that  parties  were  presumed 
to  enter  into  contracts  of  suretyship 
upon  its  knowledge;  and  consequent- 
ly, upon  a  mutuahunderstandlng  that 
If  the  principal  failed,  each  would  be 
bound  to  snare  with  the  others  a 
proportionate  loss.  Courts  of  com- 
mon law  thereupon  assumed  Jurisdic- 
tion to  enforce  contribution  between 
the  suretlea  proceeding  on  the  prin- 
ciple [principal]  that  from  their 
Joint  undertaking  there  was  an  im- 
plied promise  on  the  iiart  of  each 
surety  to  contribute  his  share,  if 
necessary,  to  make  up  the  common 
loss."  Chipman  v.  Morrill,  20  Cai 
180.  186.    . 

"Where  the  legal  remedy  is  ade- 
quate, a  court  of  law  has  concurrent 
jurisdiction  with  that  of  a  court  of 
equity     In     ettses     of     contributioa 


For  latsr  oassa,  d«v*lopm*ats  and  ehangas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  right  to  eontribution  may  be  enforced  in  an 
action  of  assumpsit,**  debt,"*  or  covenant."  How- 
ever, the  courts  of  equity  still  have  jurisdiction," 
especially  where  a  multiplicity  of  suits  can  be  pre- 
vented," and  in  many  respects  the  remedy  in 
equity  is  superior  to  that  at  law." 

Summary  proceedings.  Contribution  between  de- 
fendants entitled  thereto  may  be  enforced  in  the 
same  ease  in  which  their  common  liability  is  estab- 
lished."" At  least  where  the  party  paying  the 
judgment  has  taken  an  assignment  thereof,**  or  has 
complied  with  applicable  statutory  provisions,** 
such  as  those  requiring  him  to  file  notice  of  his 
payment  and  claim  to  contribution  with  the  clerk 
of  oonrt,*'  he  is  entitled  to  the  benefit  of  the  judg- 
ment  for  the  purpose  of  enforcing  contribution. 


as  by  taking  out  executiok**  Summary  proceed- 
ings provided  by  statute  for  the  enforcement  of  a 
right  of  contribution  constitute  a  cumulative  rem- 
edy.** They  do  not  bar  an  independent  action," 
nor  is  the  notice  provided  for  by  such  statutes  a 
condition  precedent  to  the  bringing  of  such  inde- 
pendent action.**    • 

[$27]  B.  Idmitatioiu.  The  limitation  appli- 
cable to  an  action  for  contribution  is  that  fixed  for 
an  implied  contract.**  As  the  right  to  enforce  con- 
tribution is  not  complete  and  enforceable  until  pay- 
ment or  discharee  in  whole  or  in  part  of  the  com- 
mon obligation,^"  the  statute  of  limitations  does  not 
begin  to  run  against  a  claim  for  contribution  until 
plaintiff  has  discharged  the  common  debt"  or  has 


Moore  v.  Baker,  S4  Fed.  1,  i. 

[a.]  The  tluoxy  of  aa  Impltotf  e<m- 
t>»et  is  assumed  for  the  purpose  of 
enforcing  the  equitable  principle  of 
contribution,  and  not  on  the  idea 
that  any  such  contract  actually  ex- 
ists. Barry  v.  Ransom,  12  N.  T.  462; 
Durbin  V.  Kuney,  IJ  Or.  71,    23  P  881. 

[b]  I&  Vortii  OartkUaa  the  com- 
mon-law courts  declined  Jurisdiction 
in  cases  of  contribution  until  It  was 
conferred  on  them  by  statute.  Sher- 
rod  V.  Woodard,  15  N.  C.  160.  25  AmO 
714:  Robinson  v.  Kenon,  S  N.  C.  181; 
CarrinKton  v.  Carson,  1  N.  C.  323. 

5*.  Cal. — Chipman  v.  Morril,  20 
Cal.    ISO. 

Conn. — Bailey  v.  Bussing,  28  Conn. 
456. 

III. — Oolsen  v.  Brand,  7S  111.  148; 
Drummond  v.  Tager,  10  111.  A.  380. 

Ky. — Dupuy  v.  Johnson,  1  Bibb 
S62. 

Md. — Carroll  v.  Bowie.  7  Gill  84. 

Mass. — Mason  v.  Lord,  20  Pick. 
447:   Chtifree  v.  Jones,  19  PIcIl  280. 

Mo. — JefMes  v.  Ferguson,  87  Mo. 
244 :  Hanna  v.  Hyatt,  67  Mo.  A.  308. 

N.  H. — Fletcher  v.  Qrover,  11  N.  H. 
368.    36  AmD  497. 

Oh. — Camp  V.  Bostwlck,  20  Oh.  St. 
337,  5  AmR  669;  Russell  v.  Fallor,  1 
Oh.   St.  327,  59  AmD  631. 

Pa. — ^Marron  v.  Stleren,  2S2  Pa. 
185,  97  A  1-81.  Compare  Nailer  v. 
Stanley,  10  Serg.  &  R.  450,  13  AmD 
691  (holding  that,  where  land  sub- 
ject to  a  judgment  lien  is  sold  In 
separate  succesalve  parcels,  the 
owners  of  the  parcels  out  of  which 
the  judgment  had  been  satisfied  can- 
not maintain  assumpsit  against  the 
others,  and  Intimating  that,  if  any 
action  may  be  maintained  at  com- 
mon law,  it  can  only  be  by  a, pro- 
ceeding In  rem  and  by  a  judgment  de 
terris  as  in  the  case  of  a  legacy 
charged  on  land). 

5S.  Hickman  v.  Searcy,  9  Terg. 
(Tenn.)  47. 

[a]  niaatratloa.— Where  two  per- 
sons sold  land  and  jointly  covenanted 
to  warrant  and  defend  the  title,  and 
the    purchaser   was   evicted   by   title 

Eramount  and  recovered  a  joint 
Isment  against  them,  the  one  who 
a  paid  the  whole  judgment  can 
maintain  an  action  of  debt  to  re- 
cover from  (he  coObligor  his  propor- 
tion of  the  money  paid,  since  the 
sum  sued  for  is  certain  by  operation 
of  law.  Hickman  v.  Searcy,  9  Terg. 
(Tenn.)    47. 

Sa.     Allen  V.  Coy,  7  U.  C.  Q.  B.  419. 

[a3  Slma,  where  an  award  directs 
two  parties  to  pay  each  a  certain 
sum  of  money  to  a  builder,  and  one 
Is  obliged  to  pay  the  whole  on  ac- 
count of  the  refusal  of  the  other  to 
pay  his  share,  the  one  who  has  paid 
can  compel  contribution  by  suing  the 
other  in  covenant  for  nonperform- 
ance of  their  award.  Allen  v.  Coy, 
7  tr.  C.  Q.  B.  419. 

BT>  V.  8. — Moore  v.  Baker,  84 
Fed.  1. 

Ala. — Washington  v.  Norwood.  128 
AlA.  383,  80  S  406;  Couch  v.  Terry,  12 
A.la.  226;  Thomas  v.  Heam,  2  Port. 
260. 
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Cal. — Chipman  v.  Morrill,  20  CaL 
135. 

Qa. — Sherling  v.  Liong,  138  Oa.  797, 
SO  SB  935;  aSll  v.  Harris,  6  Oa.  A. 
822,  66  SB  1086. 

111.— McDavld  V.  McLean.  202  111. 
3S4,  66  NES  1075:  Huber  v.  Hess,  191 
111.  305,  81  NB  6i;  Becker  v.  Farwell, 
25  111.  A.  432  rrev  on  other  grounds 
129  111.  261,  21  NEi  792,  16  AmSR 
267.  6  LRA  400J. 

Ky. — ^Mltcheir  y.  Sproul,  6  xj. 
J.  Marsh.  284;  Pine  Hlfl  Coal  Co.  v. 
Harris,  7  KyL  619. 

Mass. — Wnltcomb  v..  Converse;  119 
Mass.  38,  20  AmR  311;  Whitman  v. 
Porter,  107  Mass,  622;  Gary  v. 
Holmes,  16  Gray  127;  Brackett  v. 
WInslow,  17  Mass.  163. 

Mich. — Comstock  v.  Potter,  158 
NW  102;  Rynearson  v.  Turner,  B2 
Mich.  7,  17  NW  219;  McGunn  v.  Ham- 
lin.  29  Mich.  476. 

Mo. — Dysart  v.  Crow.  170  Mo.  276, 
70  SW  689;  Comstock  v.  Keating,  116 
Mo.  A.   372,   91  SW  416. 

N.  H.— Weston  v.  Elliott,  72  N.  H. 
433,  67  A  836;  Walker  v.  Cheever,  35 
N.  H.  339. 

N.  J.— Neilson  v.  WlUiams,  42  N. 
J.  Elq.  291,  11  A  257;  Black  v.  Shreeve, 

7  N.  J.  Eq.  440. 

N.  T.— Rlndge  v.  Baker,  57  N.  T, 
209,  16  AmR  475;  Boyer  v.  Marshall, 

8  NYSt  233;  Campbell  v.  Mesler,  4 
Johhs.  Ch.  334,  8  AmD  670;  Williams 
v.  Craig,  2  Edw.  297. 

N.  C. — Adams  v.  Hayes,  120  N.  C. 
383,  27  SE  47. 

Or. — ^Thompson  v.  Hibbs,  45  Or. 
141,  76  P  778;  Fischer  v.  Galther, 
32  Or.  161,  61  P  736:  Durbln  v. 
Kuney,  19  Or.  71,  23  P  661. 

Pa — Goff  V.  Campbell,  11  Kulp 
163,  4  LackJur  280. 

Tex. — Jarvls  v.  Matson,  (Civ.  A.) 
94  SW  1079;  Mateer  v.  CockrlU,  18 
Tex.  Civ.  A.  391,  46  SW  751. 

Va — Briggs  V.  Bamett,  108  Va 
404.  61  SEr797:  Wayland  v.  Tucker, 
4  Gratt  (46  Va)  267,  60  AmD  76; 
Baxter  y.  Moore,  6  Leigh  (32  Va) 
219. 

Eng. — Cowell  v.  Edwards,  2  B.  * 
P.  268,  126  Reprint  1275;  Lefroy  v. 
Gore.  7  Ir.  Eq.  228;  Wright  v.  Hun- 
ter, 6  Ves.  Jr.  792,  31  Reprint  861. 

"The  jurisdiction  now  assumed  in 
courts  of  law  upon  this  subject  in 
no  manner  affects  that  ortgrlnaily  and 
Intrinsically  belonging  to  equity." 
Story  Bq.  Jur.  [quot  Moore  v.  Baker, 
34  Fed.  1,  41. 

"Courts  of  equity  have  not  been 
ousted  of  their  jurisdiction  in  mat- 
ters of  this  kind  on  account  of  the 
assumption  thereof  by  the  law 
courts,  but  their  jurisdiction  Is  now 
considered  concurrent;  and  In  many 
cases,  as  here,  assumpsit  does  not 
furnish  adequate  relief.  .  .  .  The 
equitable  jurisdiction  still  remains 
and  has  some  Important  advantagea" 
Comstock  T.  Potter,  (Mich.)  188  NW 
102,  105. 

68.  Comstock  v.  Potter,  (Mich.) 
168  NW  102;  Walker  v.  (Theever.  36 
N.  H.  339;  Hoyt  v.  Tuthlll,  S3  feun 
(N.  T.)   196. 

69.  See  cases  supra  notes  67,  68. 
M.    Oaither  v.  Bauemschmidt,  108 


Md.  1,  69  A  426;  Hlckey  v.  Dole,  66 
N.  H.  612.  31  A  900. 

n.  Wheeler's  Est.,  1  Md.  Ch.  80; 
Scrlbner  v.  Hlckok,  4  Johns.  Ch.  (N. 
y.)  630. 

40.     See  cases  Infra  note  68. 

83.  Clark  V.  AusUn.  96  Cal.  283, 
31  P  293;  Dunn  v.  Stufflebeam,  17 
Ida  659,  106  P  1129;  Ft.  Scott  v. 
Kansas  City,  etc.,  R.  Co.,  66  Kan.  610, 

72  P  238;  Ankeny  v.  MoSett,  37  Minn. 
109,  33  NW  320. 

[a]  Statat*  ooastnsd.— Oode  Civ. 
Proc.  I  709,  providing  that,  where 
one  of  several  persons  liable  on  a 
Judgment  pays  more  than  his  propor- 
tion, he  Is  entitled  to  the  benefit  of 
the  Judgment  to  enforce  contribu- 
tion "If  within  ten  days  after  his 
payment,  he  file  with  the  clerk  of  the 
court  where  the  judgment  was  ren- 
dered notice  of  his  payment  and 
claim  to  contribution  or  repayment," 
and  that  "upon  a  filing  of  such  no- 
tice, the  clerk  must  make  an  entry 
thereof  in  the  margin  of  the  docket '' 
has  been  construed  to  mean  that,  al- 
though the  other  defendants  are  enti- 
tled to  notice  of  motion  for  execu- 
tion on  the  judgment,  the  provision 
of  the  code  does  not  require  that 
they  should  be  served  with  notice 
within  ten  days-  that  the  notice  is 
required  to  be  filed  with  the  clerk 
merely  to  enable  him  to  make  the 
entry  on  the  docket,  for  without 
such  notice  the  clerk  would  have 
neither  the  authority  nor  the  ability 
to  make  the  proper  docket  entry, 
cnark   V.   Austin,    96   Cal.    283,    31    P 

84.  Ft.  Scott  V.  Kansas  City,  etc.. 
R.  Co..  66  Kan.  610.  72  P  238;  Ankeny 
V.  Moffett,  37  Minn.  109,  33  NW  320. 

85.  Ft.  Scott  V.  Kansas  City,  etc., 
R.  Co.,  66  Kan..610,  72  P  238;  Ankeny 
V.  Moffett,  87  Minn.  109,  83  NW  320. 

68.  Dunn  v.  Stufflebeam,  17  Ida 
559,  108  F  1129. 

87.  Dunn  v.  Stufflebeam,  17  Ida. 
569,  108  P  1129. 

88.  Ft.  Scott  V.  Kansas  City,  etc., 
R.  Co.,  66  Kan.  610,  72  P  238. 

89.  Ga. — Blgby  v.  Douglas,  123 
Ga  636,  51  SE  808:  Sherling  v.  Long, 
122  Ga  797,  50  SE  985   (four  years). 

111. — Schroeder  v.  Bozarth,  224  111. 
310,  79  NE  583. 

Ind. — Sexton  v.  Sexton,  35  Ind.  88. 

Oh. — Neilson  v.  Fry,  16  Oh.  St.  652, 
91  AmD  110. 

Tex. — Falres  v.  Cockerell,  88  Tex. 
428,  31  SW  190,  689,  28  LRA  628  [rev 
(Civ.  A.)  29  SW  669].  Contra  Mur- 
phy v.  Gage.    (Civ.  A.)   21  SW  396. 

70.  See  supra  |  5. 

71.  Cal. — Sherwood  v.  Dunbar,  s 
C;al.  53. 

Ga. — Sherling  v.  Long,  122  Ga.  797, 
50  SE  935. 

111.— Slegel  V.  Fish,  129  lU.  A.  319. 
Md.— Brady  v.  Brady,  110  Md.  666, 

73  A  567. 

Mo. — Singleton  v.  Townsend,  46 
Mo.  379. 

S.  C. — Singleton  v.'Moore,  14  S.  C. 
Bq.  110. 

Tex. — Falres  v.  Cockerell,  88  Tex. 
428,  31  SW  190,  639.  28  LRA  638  [rev 
(Civ.  A.)    29   SW  6^9]. 

See  also  McCormick  v.  Sener,  200 
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paid  more  than  his  ah^e  of  it.'*  Where  the  debt 
is  paid  before  maturity,  limitations  will  not  begin 
to  run  until  the  date  of  such  maturity;'"  and  where 
there  is  a  question  of  a  settlement  of  an  account, 
the  statute  does  not  begin  to  run  until  the  account 
is  settled." 

[$  28]  0.  Defenses.  It  is  a -good  defense  to  an 
action  for  contribution  that  plaintiff,  who  has  been 
intrusted  with  common  funds  or  with  the  manage- 
ment of  a  suit,  has  omitted  to  apply  the  funds"  or 
has  failed  to  conduct  the  suit'"  according  to  the 
agreement,  but  it  is  no  defense  that  defendant  did 
not  request  plaintiff  to  pay  the  common  debt,'' 
that  plaintiff's  motive  in  paying  was  to  save  him- 
self from  loss,'^  that  plaintiff  h^  not  paid  more  on 
the  joint  undertaking  than  he  had  agreed  to  pay,'' 
or  that  one  of  the  obligors  had  been  released. 

[$29]  D.  Parties — 1.  Plaintiff.  At  common 
law  the  several  persons  who  have  discharged  the 
common  obligation  cannot  sue  jointly  one  who  has 
not  paid  his  share.  Each  must  sue  separately  for 
his  portion,"  unless  they  can  sue  on  a  joint  promise 
as^  well  as  on  a  joint  consideration.^^  Also  each 
plaintiff  must  sue  in  his  own  name,**  except  in 
jurisdictions  where  one  coobligor  is  allowed  to  pur- 
chase the  remedy  of  the  oblig^ee  against  the  other 
obligor  and  to  enforce  it  in  the  name  of  the  oblige 
for  the  purpose   of  obtaining  contribution."     An 

Pa.  11,  49  A  311  (holding  that,  where, 
under  t>ie  Lien  Creditor's  Act,  two 
Judgment  creditors  purchased  land 
of  the  debtor  at  a  snerifTs  sale  as 
equal    tenants    in    common,    paying 


therefor  by  receipts  on  their  judg- 
ments, but  one  paid  more  than  half 
the  purchase  price,  the  statute  be- 
gan to  run  against  the  right  of  ac- 
tion for  contribution  on  the  delivery 
of  the  sheriff's  deed). 

[a]  Where  jlatfltHT  saaks  oontrl- 
tauoa  fox  tli«  dlBoharira  of  a  judir- 
BiMit,  the  statute  runs  from  the  time 
when  the  judgment  was  paid.  Sin- 
gleton T.  'Townsend,  46  Ho.  379;  Sin- 

fleton  V.  Moore,  14  3.  C.  Eq.  110 
where  two  Judgments  were  recov- 
ered which  the  claimant  and  his  an- 
cestor paid  at  different  times,  and  it 
was  held  that  the  statute  did  not  be- 
gin to  run  until  the  payment  of  the 
latter  judgment,  and  that  it  made  no 
difference  if  the  person  of  whose 
estate  contribution  is  claimed  is  dead 
and  that  his  distributees  have  been 
in  possession  for  more  than  twenty 
years). 

[b]  Promlsso^  aote. — ^When  one 
Joint  malier  of  a  note  pays  the  debt 
before  It  is  barred  by  statute,  the 
statute  begins  to  run  as  against  his 
right  to  contribution  from  the  other 
joint  maker  from  the  date  of  such 
payment.  Brady  v.  Brady,  110  Md. 
666.  662,  73  A  B67   toit  CycJ. 

7a.  Rlchter  V.  Henningsan.  110 
Cal.  530.  42  P  1077;  Durbln  v.  Kuney, 
19  Or.  71,  23  P  661. 

73.  Truss  v.  Miller,  116  Ala,  494, 
22  3  863.  See  also  Mateer  v.  Cock- 
rill,  18  Tex.  Civ.  A.  391,  45  SW  751 
(holding  that,  where  certain  mem- 
bers of  a  committee  which  guaran- 
teed the  payment  of  a  certain  bonus 
and  the  granting  of  a  free  right  of 
way  to  be  paid  for  by  Individual  sub- 
scriptions of  those  to  be  beneiited  by 
the  construction  of  a  railroad  ad- 
vanced certain  sums  voluntarily  and 
assumed  personal  liability  in  excess 
of  their  respective  subscriptions,  the 
statute  did  not  begin  to  run  against 
their  right  of  contribution  from  their 
coguarantors  until  the  road  was  con- 
structed, the  company  settled  with, 
and  an  opportunity  had  fully  to  ad- 
Just  the  equities  between  the  guar- 
antors). 

7'i.  Dc  Lallande  v.  De  Liallande,  10 
La.  Ann.  220. 

[a]    Tlnia,   where   one   of   several 


coproprietors  is  managing  property 
and  discharging  the  obligation  for 
which  all  are  bound,  the  statute  does 
not  begin  to  run  as  long  as  his  ad- 
ministration is  unsettled.  De  Lal- 
lande V.  De  Lallande,  10  La.  Ann.  220. 

75.     Rollins   V.   Taber,   26   Me.   144. 

7a  P.  Dougherty  Co.  v.  Orlng,  89 
Md.  635.   43  A  912. 

[eH  Xliaa,  where  parties  agreed  to 
bring  a  suit  on  two  claims,  and  one 
of  the  parties  brought  the  suit,  as 
sole  plaintiff,  on  one  claim  only, 
without  the  consent  of  the  other 
party,  he  cannot  recover  from  the 
other  party  to  such  agreement  for 
any  money  paid  on  account  of  the 
suit.  P.  Dougherty  Co.  v.  Grlng,  89 
Md.    536,   43  A  912. 

77.  See  supra  (  6. 

78.  McQonnlgle  v.  McOonnigle,  5 
Pa.  Super.  168. 

79.  Mateer  v.  Cockrill,  18  Tex. 
Civ.  A.  391.  45  SW  761. 


80.  See  supra  i  4. 

81.  Lindell  v.  Brant,  17  Mo.  150 
[dist  Wright  V.  Post.  3  Conn.  142]. 

88.  Wright  V.  Post,  3  Conn.  142; 
Chandler  v.  Bralnard,  14  Pick. 
(Mass.)  285;  Bayne  v.  Grelner,  118 
Minn.  360,  136  NW  1041:  Adams  v. 
De  Frehn,  27  Pa.  Super.  184. 

[a]  Wnere  a  note  made  by  fonr- 
teeii  parsons  was  taken  up  bir  foox 
of  the  number  bjy  giving  a  new  note 
in  its  place  and  the  new  note  was 
received  on  the  joint  credit  of  the 
four,  they  can  Join  in  an  action  of 
contribution,  although  the  note  is  a 
joint  and  several  one.  Chandler  v. 
Bralnard,  14  Pick.   (Mass.)  285. 

S3.  Abercrombie  v.  Conner,  10 
Ala.  293;  Lindell  v.  Brant,  17  Mo. 
150;  Hutchinson  v.  Hendrlckson,  29 
N.  J.  L.  180. 

8^  Smith  v.  Latimer,  15  B.  Mon. 
(Ky.)   76. 

86.  Wilson  V.  Lowrle,  (Tex.  Civ. 
A.)  40  SW  864. 

be.  Hall  V.  Harris,  6  Oa.  A.  822, 
65  SIS  1086;  Burnham  v.  Steele,  8  N. 
H.  182;  Parker  v.  Bills,  4  N.  T.  Su- 
per. 223. 

87.  Toung  v.  Lyons,  8  Olll  (Md.) 
162:  Carr  v.  Waldron,  44  Mo.  393; 
Webster  v.  Frazler,  (Tex.  Civ.  A.) 
139  SW  609;  Jarvis  v.  Matson,  (Tex. 
Civ.  A.)  94  SW  1079;  Mateer  v.  Cock- 
rill, 18  Tex.  Civ.  A.  391,  46   SW   751. 

88.  Security  Ins.  (%.  v.  St.  Paul 
P.  &  M.  Ins.  Co.,  50  Conn.  233;  Board- 
man  v.  Paige.  11  N.  H.  481. 


objection  to  a  misjoinder  of  parties  plaintiff  or 
causes  of  action  taken  after  the  judgment  ia  too 
late  where  no  prejudice  has  resulted  from  snch  mis- 
joinder." 

[$30]  2.  Defendant.  At  common  law  a  joint 
action  for  contribution  cannot  be  maintained 
against  several  coobligor^,  it  being  necessary  to 
proceed  against  each  separately.^  But  in  a  suit 
for  contribution  in  equity  or  tmder  the  code  prac- 
tice brought  by  the  obligor  who  has  discharged  the 
debt,  all  the  other  obligors  should  be  made  defend- 
ants," except  such  as  are  without  the- jurisdiction,* 
or  are  insolvent*'  at  the  time  of  bringing  suit." 
In  some  jurisdictions  plaintiff  is  entitled  to  enforce 
his  claim  for  contribution  by  proceeding  against 
any  one  or  more  of  the  persons  liable  to  him  for 
their  proportionate  share  without  proceeding 
against  all  persons  so  liable  to  him."  The  obligee 
is  a  necessary  party  defendant,**  except  in  some 
jurisdictions.'*  Other  persons  are  proper  parties 
when,**  but  only  when,  they  have  an  interest  in  the 
claim  or  liability  involved.*' 

[$31]  E.  Pleading— 1.  Petition.  In  an  ac- 
tion for  contribution,  the  petition  or  complaint 
must  state  facts  constituting  a  cause  of  action;** 
but  it  is  not  necessary  to  state  matters  implied  by 
law,"  nor  matters  which  are  fairly  to  be  implied 
from  the  allegations  made.** 

Alisaaoa  from  JnzladletUm  >■  af. 
faotlnr  matunira  of  oantiflNitlaa  see 
supra  i  10. 

88.  Security  Ins.  Co.  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  60  Conn.  288;  Toung 
y.  Lyons,  8  Gill  (Md.)  162;  Byers  v. 
McClanahan,  6  GUI  ft  J.  (Md.)  ISO; 
Werkheiser  v.  Kldd,  23  Pa.  Dlst.  443. 

zaaolvenqv  of  oTdlffor  aa  aCaetlaff 
maMnra  of  oontillmtloa  see  supra 
i  10. 

90,  Toung  V.  Lyons,  8  GUI  (Md.) 
162. 

[a]  TIma  of  iaaolvaBcr. — An  all«- 
ga/tion  that  certain  coObligors  were 
insolvent  at  the  time  the  debt  be- 
came due  is  an  Insufflcient  excuse 
for  not  making  them  parties.  It 
must  be  shown  that  they  were  Insol- 
vent at,  the  nung  of  the  bllL  Young 
V.  Lyons,  8  GUI  (Md.)  162. 
,«?^™?*?"«  *•  Payne,  129  Wis.  450, 
109  NW  105;  Lamb  v.  North,  22  Man. 
360. 

93.  Whltworth  V.  Howard,  7  KyL 
834;  Toung  v.  Lyons,  8  GUI  (Md.) 
162. 

98.    Hyde  v.  Tracy,  2  Day  (Conn.) 

94.  Mateer    v.    CockrlU,    18    Tex. 
Civ.  A.  391,  45  SW  751. 
.-•*■  J?ay"«  ▼•  Payne,  12*  Wis.  4S0, 
109   NW   105. 

9&     Sexton  v.   Sexton,   86   Ind.  It 
[a3     Oonnplatnt    liald    miAoiant.— 

Falley   v.   (Jribling,    128    Ind.   110.  2( 

NE  794. 

97.  Owens  V.  Blackburn,  161  App. 
Dlv.  827,  146  NTS  966. 

[a]  Agraamant  to  oontrilrata.— 
Since  the  law  implies  an  agreement 
by  the  other  signers  of  .a  joint  and 
several  note  to  contribute  equally  In 
case  one  of  the  signers  la  required 
to  pay  it,  the  one  paying  and  suing 
for  contribution  need  no*  allege  an 
agreement  to  contribute  by  the  other 
signers.  Owens  v.  Blackburn,  1(1 
App.  Div.   827,   146   NTS   966. 

98.  Owens  v.  Blackburn,  161  App. 
Dlv.  827,  146  NTS  966.  And  see  Fal- 
ley V.  (Iribllng,  128  Ind.  110.  26  NE 
794  (holding  thait.  In  the  absence  of 
a  motion  to  make  more  specific,  an 
allegation  that  plaintUf  has  "pur- 
chased" a  share  In  the  propartjr 
under  a  common  burden  Is  sufBcieni 
to  show  that  he  owned  an  Interest 
In  it). 

[a]  Vaymant^— The  fact  that  de- 
fendants did  not  pay  the  note  in 
question  Is  fairly  to  be  implied  from 


Por  lata*  oaaaa,  davalopmants  and  ohasfaa  In  the  law  see  cumulative  Annotations,  aama  titla,  pace  and  note  number. 
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Action  betwesn  tort-feoaon.  In  an  action  for 
contribution  for  the  payment  of  a  judgment  for  a 
joint  wrong  the  complaint  must  aver  the  facts  on 
which  the  judgment  rests,**  and  a  failure  so  to  do 
is  a  defect  which  is  not  cured  by  verdict.^  The  rule 
is  otherwise,  however,  where  the  action  is  based  on 
a  statute  giving  the  right  of  contribution  to  judg- 
ment debtors  in  tort  eases.' 

[$  32]  2.  Answer.  In  an  action  by  a  joint 
judgment  debtor  for  contribution  against  his  co- 
debtor,  an  afSdavit  of  defense  which  shows  bad 
faith  on  the  part  of  plaintiff  in  defending  the 
original  suit  is  sufficient;"  but  an  answer  that  de- 
fendant had  been  previously  sued  on  th«  original 
obligation,  without  alleging  the  result  of  the  at^ion, 
is  bad/  and  an  answer  or  affidavit  of  defense  which 
neither  sets  up  an  affirmative  defense  nor  a  denial 
as  full  as  the  averments  in  the  petition  or  state- 
ment of  claim  is  evasive  and  insufficient." 

[$33]  F.  Issues,  Proof,  and  Variance.  In  ac- 
tions for  contribution  the  courts  apply  the  general 
rules  as  to  issues,  proof,  and  variance  which  gov- 
ern civil  actions  generally,'  such  as  the  rules  that 
matters  not  put  in  issue  by  the  pleadings  need  not 
be  proved,^  that  evidence  bearing  on  the  issues 
made  by  the  pleadings  is  admissible,^  and  that  a 
variance  between  allegations  and  proof  is  not  fatal 
unless  it  is  material,*  and  is  calculated  to  mislead 
and  surprise  the  opposite  party."  Want  of  consid- 
eration may  be  shown  under  the  general  issue.^^ 

[4  34]     O.    Erideoce.     The  evidence  admissible 


in  an  action  for  contribution  includes  that  which 
is  material"  and  competent;*'  and  the  evidence  not 
admissible  includes  that  which  is  immaterial.** 
Parol  evidence  is  admissible  for  the  purpose  of 
showing  the  real  character  of  the  transaction'"  and 
the  proportion  of  the  liability  for  which  each  one 
is  bound."  One  of  two  cograntors  who  appears 
jointly  bound  in  a  deed  may  show  in  a  suit  by  the 
other  for  contribution  that  their  warranty  was  not 
joint  but  that  each  warranted  for  a  separate  por- 
tion of  the  land."  '  It  is  of  course  incumbent  on  . 
plaintiff  to  prove  his  case"  by  sufficient  evidence," 
it  being  a  rule  that  he  must  make  out  a  state  of 
facts  that  would  hold  defendant  liable  in  the  first 
instance.'"  A  judgment  against  ooiibligors  is  ad- 
missible;" and  the  regularity  of  the  judgment  can- 
not be  impeached.^'  Also  the'  judgment  is  prima 
facie  evidence  of  joint  liability,**  but  where  the 
judgment  is  based  on  a  tort,  it  prima  facie,  if  not 
conclusively,  places  plaintiff  in  pari  delicto,**  so 
that  he  can  have  no  contribution  unless  he  proves 
his  innocence  of  the  wrong,*"  or  unless  the  case  is 
brought  within  a  statute  allowing  dontribution  be- 
tween or  among  judgment  debtors.**  Possession  of 
a  bond*^  or  note**  after  its  maturity  by  one  of  the 
obligors  is  not  prima  facie  evidence  that  he  has 
paid  it  so  as  to  entitle  him  to  contribution,  except 
where  a  receipt  of  payment  is'  indorsed  on  it  by 
the  holder,**  or  where  there  is  some  other  affirma- 
tive evidence  that  the  note  has  been  paid.*"  How- 
ever, in  some  jurisdictions  possession  of  the  not/es 


an  allegation  that  plaintiff  was  com- 
pelled to  pay  It,  and  hence  need  not 
be  alleered.  Owens  v,  Blackburn,  161 
Api>.   Dlv.   827,  146  NTS  966.  i 

99.  Bailey  v.  Bussing;,  29  Conn.  1; 
Hunt  V.  Lane,  9  Ind.  248. 

[a]  Xmwob  for  jnUa. — The  com- 
plaint must  show  by  proper  aver- 
ment the  nature  of  the  wrong:  for 
which  the  judnnent  was  obtained, 
for  only  In  this  way  can  plaintiff 
ava.ll  himself  of  the  exceptions  to 
the  general  rule  against  contribution 
between  Joint  wrongdoers.  Hunt  v. 
LAne,  9  Ind.  248. 

[bj  laraJBclent  ctatameBt.— A 
mere  statement  of  the  existence  of 
a  judgment,  together  with  an  alle- 
gation that  defendant  was  bound  to 
pay  his  Bhare,  Is  only  a  statement 
of  a  mere  matter  of  law,  and  Is  In- 
sufficient Bailey  v.  Bussing,  29 
Conn.  1.  , 

1.    Bailey  v.  Bussing,  29  Conn.  1. 

3.  E^ton,  etc.,  Co.  v.  Mississippi 
Valley  Trust  Co.,  123  Mo.  A.  117, 
100  SW  5S1  [dlst  Bailey  v.  Bussing. 
29    Conn.    1]. 

Sta*atoi7  eseepitioiui  to  ml* 
aC»lnsrt  coBtrnmttoa  la  tort  <»■•■ 
see    supra  |   25. 

3.  Flanagan  v.  Duncan,  133  Pa. 
373.   19  A  40S,  7  LRA  412. 

4.  Sexton  v.   Sexton,   85  Ind.   88. 

5.  Marron  v.  Stieren,  262  Fa.  18£, 
97    A    181. 

s.     See  Pleading  [31  Cyc  670]. 

7.  Webster  v.  Prasler,  (Tex.  Civ. 
A.)     139    SW   609. 

8.  Maxwell  v.  Brown,  186  111.  A. 
271;  Rlndskopf  v«  Zlmmer,  88  Misc. 
28,  150  NTS  73;  Jarvis  v.  Matson,  62 
Tex.  Civ.  A.  170,  118  SW  326;  Peter- 
son V.  Nichols,  71  Wash.  666,  129  P 
3^78- 

».  Pratt  V.  Stoner,  78  Conn.  310, 
61    A    1009. 

[a.]  fiiuBatartal  T»rlaao*.— The 
variance  between  the  complaint  of 
one  of  two  accommodation  indors- 
ers  against  the  other  for  contribu- 
tion, alleging  payment  of  the  notes 
by  plaintiff,  ana  proof  that  he  bought 
them,  paying  their  face  and  part  of 
the  Interest.  Is  Immaterial  where 
the  judgment  Is  for  onljr  half  the 
amottDt     actually    paid.       Pratt     v. 


Stoner,  78  Conn.  810.  61  A  1009.    . 

10.  Dyer  v.  Adams,  66  Tex.  Civ. 
A.    400,    120    SW    946. 

U.  Maxwell  v.  Brown,  186  III.  A. 
271. 

13.  Webster  v.  Prazler.  (Tex.  Civ. 
A.)  189  SW  609;  Payne  v.  Payne, 
124  Wis.  4S0,   109   NW  106. 

[a]  Tlins,  where  the  action  Is  to 
recover  defendants'  proportional  11»^ 
blUty  on  notes  signed  by  them  with 
plaintiffs  and  paid  by  plaintiffs,  evi- 
dence that  the  notes  were  given  by 
a  commercial  agency  to  an  attorney 
for  collection  Is  material  and  prop- 
erly admitted.  Webster  v.  Frailer, 
(Tex.    C!v.    A.)    189    SW   609. 

13.  Payne  v.  Payne,  129  Wis.  460, 
109    NW   106.  ,.     . 

14.  Maxwell  v.  Brown,  186  XIL  A 
271. 

IB.  Harris  v.  Brooks.  21  Pick. 
(Mass.)  195,  32  AmD  264:  Jarvis  v. 
Matson,  52  Tex.  Civ.  A.  170,  113  SW 
326. 

16.  Paulln  V.  Kaighn,  27  N.  J.  lu 
503. 

17.  Cundlff  V.  Hall,  3  A.  K.  Marsh. 
(Ky.)   60. 

18.  Morrison  v.  Warner,  197  Pa. 
69,    46    A    1030. 

19.  Lamb  V.  North.  32  Man.  860. 
[a]     Bvldence    IwUI    aaflalMit    to 

■npporti  (1)  Finding  for  plaintiffs. 
Larson  v.  Slette,  126  Minn.  266.  146 
NW  1094.  (2)  Verdict  for  defendant. 
Sodcrgren  v.  Nelson,  181  Minn.  466, 
156    NW    760. 

90.  McOeehan  ▼.  Reed,  42  Colo. 
224,  95  P  348;  CathCart  v.  Foulke,  13 
Mo.  661;  Lee  v.  Larkln,  126  App. 
Dlv.  302,  109  NYS  480;  Johnson  v. 
Johnson.  18  B.  C.  663,  14  DomLR 
756.    26  WestLR   3. 

31.  Wolters  v.  Hennlngsan.  114 
Cal.    433,    46    P    277. 

33.  Dupuy  V.  Johnson,  1  Bibb 
(Ky.)  562;  Woodruff  v.  Glassford.  4 
U.  C.  Q.  B.  O.  S.  156.  But  see  Wol- 
ters T.  Hennlngsan,  114  Cal.  433,  46 
P  277  (where.  In  an  action  by  the 
stockholders  of  a  corporation  who 
had  had  to  pay  a  Judgment  of  the 
United  States  for  taxes  due  by  the 
corporation,  against  other  stock- 
holders, for  contribution,  the  court 
said  that  the  Judgment  was  not  con- 
clusive on  defendants  as  to  the  vaf- 


lldity  of  the  amount  of  taxes). 

38.  Southern  Tel.  Co.  v.  Banks, 
108  Ark.  288.  168  SW  168;  Borders 
V.  Vanoe.  134  Oa.  86,  67  SB  648: 
Dent  V.  Ring,  1  Oa.  200,  44  AmD 
638. 

34.    Rhea     V.      White, 
(Tenn.)    121. 

SB.     Rhea      v.      White, 
(Tenn.)    121. 

as.     See   supra   |   25. 

87.  Craig  v.  Craig,  8  Rawle  (Pa.) 
472.    24    AmD    290. 

38.  Hall  V.  Harris,  6  Qa.  A.  822, 
65  BE  1086;  Brady  v.  Brady,  110  Md. 
666,  78  A  667;  Heald  v.  Davis,  11 
Cush.  (Mass.)  318.  69  AmD  147; 
Bates  V.  Cain.  70  Vt.  144,  40" A  36. 


Head 
Head 


[a]  BMMon  foe  mto.^— "We  do 
not  question  the  correctness  of  the 
rule  as  stated  in  the  cases  of  Mc- 
Gee  T.  Prouty,  9  Mete.  (Mass.)  647, 
43  AmD  409.  and  Baring  v.  Clark. 
19  Pick.  (Masa)  220,  that  when  a 
promissory  note  or  bill  of  exchange 
has  been  negotiated,  and  afterward 
comes  into  possession  of  one  of  the 
parties  liable  to  pay  It,  such  pos- 
session Is  prima  facie  evidence  of 
payment  by  him.  But  this  rule  of 
law  does  not  apply  to  a  possession 
by  one  of  two  Joint  promisors  In 
an  action  by  him  to  recover  of  the 
other  one  half  the  amount  thereof. 
In  the  former  case,  the  possession  is 
only  to  be  accounted  for.  In  the 
absence  of  evidence  In  relation  to 
It,  by  the  fact  of  payment,  by  the 
party  holding  It.  Not  so,  as  be- 
tween copromlsors.  The  possession 
by  one  of  them  Is  prima  facie  evi- 
dence of  payment  of  the  note  by 
them,  or  one  of  them;  but  Inasmuch 
as  the  possession  could  not  be  by 
each  Individually.  It  would  be  found 
with  one,  although  both  had  con- 
tributed equally  to  the  payment. 
In  other  words,  the  possession  by 
one  does  not.  as  against  his  coprom- 
Isor,  raise  that  Inference  of  exclu- 
sive payment  by  the  holder  that 
would  arise,  where  the  note  was 
held  by  an  Indorser,  or  a  surety,  or 
a  sole  promisor."  Heald  v.  Davis. 
11    Cush.    (Mass.)    218,    819,    69    AmD, 

30.    Ingram  v.  Croft,  7  La.  82. 
90.     Brady  v.  Brady,  110  Md.  686, 
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by  plaintiffs  is  prima  facie  evidence  that  they  have 
paid  the  notes;  and  their  positive  testimony  as  to 
payment  is  entitled  to  greater  weight  than  indorse- 
ments of  credits  in  the  name  of  defendants/' 

[$35]  H.  Trial  A  question  of  fact  in  an 
action  of  contribution  may  be  withdrawn  from  the 
jury  where  the  only  evidence  in  support  thereof  is 
circumstantial  and  corroborative  only,  and  is  not 
of  itself  sufficient  to  prove  the  fact,     but  where 


one  party  sets  up  a  claim  for  eontribation  and  the 
evidence  in  support  thereof  is  sufficient  to  require 
its  submission  to  the  jury,  it  is  error  for  the  court 
to  give  a  peremptory  instruction  in  favor  ot  the 
opposite  party." 

[$  36]  I.  Judgment.  A  party  suing  for  con- 
tribution against  several  ooobligors  is  not  entitled 
to  a  judgment  insolido  against  ali.** 


*0ONTBIBnnOirB  FAOIENDA.  In  old  EngUsh 
law,  a  writ  that  lay  Where  tenants  in  common  were 
bound  to  do  some  act,  and  one  of  them  was  put  to 
the  whole  burthen,  to  compel  the  rest  to  make  con- 
tribution.^        

OONTBIBUTIVE.    Aiding  a  result.' 

OONTBIBnTO&T.  As  a  noon.  A  person  liable 
to  contribute  to  the  assets  of  a  company  which  is 
being  wound  up,  as  being  a  member  or  in  some  cases 
a  past  member  thereof;'  a  person  liable  to  contribute 

73  A  667;  Keyser  v.  Warfleld,  103 
Md.    1«1,    63    A    217. 

SI.  Harrison  t.  WiUker,  124  Ark. 
6SS.  188  SW  17. 

sa.  Harrison  v.  Walker,  124  Ark. 
S66.    188   SW   17. 

83.  Flfcklnger  v.  .Price,  165  Iowa 
670.  146  NW  788. 

at.  Southern  Tel.  Co.  v.  Banks, 
108  Ark.  283,  158  SW  168. 

3S.  Hall  V.  Harris.  6  Qa.  A.  822, 
66  SE  1086;  O'Brien  v.  DrexlUus,  7 
Kyli  619;  Graves  v.  Smith,  4  Tex. 
Cfv.   A.    537,    23    SW    603. 

[a]  BMUona  for  ml*.— (1)  Such 
a  Judgment  would  violate  the  rule 
that  each  coObllKor  is  liable  to  con- 
tribute his  proportion.  O'Brien  v. 
Drexillus,  7  Kjrli  619;  Graves  v. 
Smith,  4  Tex.  Civ.  A.  637,  28  SW 
603.  (2)  "If  a  co-obllKor  who  has 
paid  off  a  Joint  debt  could  proceed 
against  the  remaining  co-obligors 
and  obtain  a  single  Judgment  against 


all  of  them  Jointly,  one  of  them 
might  be  compelled  to  pay  the  en- 
tire amount,  and  then  he  iwould 
have  to  proceed  anew  against  the 
remaining  co-obligors,  and  thus  a 
multiplicity  of  suits  would  be  en- 
couraged, rather  than  prevented. 
Furthermore,  in  a  6ase  such  as  that 
now  before  us.  If  of  four  Joint  ob- 
ligors one  was  Insolvent,  and  was 
so  known  to  be  to  him  who  dls- 
liharged  the  original  Joint  obliga- 
tion, and  a  recovery  could  be  had 
against  all  four  of  those  from  whom 
he  was  entitled  to  contribution  Joint- 
ly, It  might  result  in  the  original 
payee  having  to  pay  only  one-flfth 
of  the  whole  amount,  and  yet  three 
of  his  co-obligors  who  were  solvent 
might  finally  be  held  liable  for  four 
flftha  of  the  entire  original  obliga- 
tion, by  reason  of  the  Insolvency  of 
one  of  the  Joint  obligors."  Hall  v. 
Harris,  6  Ga.  A.  822,  826,  66  SE  1086. 

1.     Black  L.   D. 

a.  English  li.  D.  See  also  Con- 
tributory post  this  page. 

8.  Black  L.  D.  See  also  English 
Companies  Act  (1862)   |  38. 


fa]  "lUmhvf  dlirttaamiaiisdv— 
(1)  In  construing  the  term,  as  used 
in  the  Gnglish  Companies  Act  of 
1862,  the  court  said:  "The  word 
'contributory,'  Is  used  in  the  133rd 
section  for  this  reason — that  the 
word  'member'  would  not  have  been 
sufficient:  there  being  many  persons 
'contributorles'  who  are  not  'mem- 
bers.' In  the  38th  section  of  the 
Act,  the  persons  liable  to  contribute 
In  the  event  of  a  company  being 
wound  up,  are  said  to  be  every  pres- 
ent and   past  member  of  such   com- 


pany, excepting,  of  course,  amongst 
other  persons,  those  who  have  paid 
up  their  shares  in  full.  Contributo- 
rles therefore  may  comprise  past  as 
well  as  existing  members:  and  some 
larger  expression  than  the  simple 
word  'member"  was  required  in  the 
133rd  section."  In  re  Anglesea  Col- 
liery Co.,  li.  R.  2  Eq.  379,  386.  (2) 
In  considering  the  question  as  to 
who  is  a  contributory  according  to 
the  act,  the  court  said:  "The  con- 
tention that  no  one  can  be  a  con- 
tributory who  is  not  a  legal  mem- 
ber is  In  no  respect  consistent  with 
the  Act  itself,  the  third  section  of 
which  enacts  that  'the  word  "mem- 
ber" shall  mean  any  person  entitled 
to  a  share  of  the  assets  or  accruing 
profits  of  any  such  company  at  the 
time  of  presenting  the  petition  for 
dissolving  the  same  or  winding  up 
the  Affairs  thereof  under  this  Act;' 
and  that  'the  word  "contributory ' 
shall  Include  every  member  of  a 
company,  and  also  every  other  per- 
son liable  to  contribute  to  the  pay- 
ment of  anv  of  the  debts,  liabilities, 
or  losses  therefor,  whether  as  heir, 
devisee,  executor,  or  administrator 
of  a  deceased  member,  or  as  a  for- 
mer member  of  the  same,  or  as  heir, 
devisee,  executor,  or  administrator 
of  a  former  member  of  the  same 
deceased,  or  otherwise  howsoever.' 
The  word  'oo.ntrlbutory'  has  thus  a 
sense  put  upon  It  much  larger  than 
the  word  'member,'  a  'member'  being 
one  who  is  legally  such  in  the  proper 
sense  of  the  term,  but  a  contributory 
being  one  who  is  liable  to  contribute 
to  the  payment  of  the  debts,  liabili- 
ties and  losses  of  the  company  in 
anywise  whatsoever.  All,  therefore, 
that  I  have  to  consider  In  deciding 
whether  a  man  Is  or  Is  not  a  con- 
tributory is,  whether  he  Is  liable  In 
any  manner  whatsoever  to  contrib- 
ute to  the  debts,  liabilities  and  losses 
of  the  company."  Matter  of  North 
of  England  Joint-Stock  Banking  Co., 
1  De  a.  M.  &  G.  676.  687,  60  EngCh 
444,  10  EngLAEq  276,  42  Reprint 
676. 

rbl  <9*Mox"  aiatlnguislied. — In 
construing  the  term  as  used  In  the 
Dominion  Winding-up  Act,  the  court 
said:  "This  language  [defining  con- 
tributory as  meaning  a  person  lia- 
ble to  contribute  to  the  assets  of  a 
company]  is  borrowed  from  an  Iden- 
tical definition  in  the  (Engllrii)  Com- 
panies Act  of  1862  (25  ft  26  Vic.  ch. 
88  seo.  74.)  .  .  .  These  definitions 
are  in  pari  materia,  and  aa*  to  both 
It  has  been  held  that  they  do  not 
Include   the   ccuie    of   a   mere   debtor 


to  the  assets  of  a  joint  stock  company;*  every  person 
liable  to  contribute  to  the  assets  of  the  company,*  in 
the  event  of  the  same  being  wound  up;*  any  person 
allied  to  be  a  contributory;^  a  person  who  has  en- 
tered into  a  partnership,  or  quasi  partnership,  for 
commercial  purposes  ;•  every  member  of  a  company,* 
and  also  every  other  person  liable  to  contribute  to 
the  payment  of  any  of  the  debts,  liabilities,  or  losses 
thereof,"  and  every  other  person  liable  to  contribute 
to  the  debts  and  liabilities  thereof;"  any  member  of 

who  is  a  stranger  to  the  company. 
but  contemplates  only  one  who  is 
liable  to  contribute  in  the  character 
of  a  partner  or  member.  The  Do- 
minion Act  by  its  internal  evidence 
shews  that  while  a  contributory  Is 
regarded  as  a  debtor.  It  Is  not  every 
debtor  that  is  to  be  classed  as  a  con- 
tributory." In  re  Canada  Cent.  Bank. 
15  Ont.  626,  628. 
^  Wharton  L.  Lex. 
8.  In  re  Anglesea  (Cillery  Co..  L. 
R.  2  Bq.  879,  386;  Hutton  v.  Thomp- 
son, 3  H.  L.  Cas.  161,  176.  10  Re- 
Srlnt  61  (construing  the  Joint-Stock 
ompanles  Winding-up  Act); 

Barned's  Banking  Co.  v.  Reynolds, 
•36  U.  C.  Q.  B.  266,  276  (construing 
the  English  Companies  Act);  In  re 
Canada  Cent.  Bank.  16  Ont.  625.  623 
(construing  the  Dominion  Winding- 
up  Act,  and  holding  that  the  scope 
of  the  word  as  therein  used  appears 
to  be  no  greater  than  In  Its  Eng- 
lish original);  Re  Bank,  7  OntWX 
274-  In  re  Provincial  Bldg.  Soc  80 
N.  B.  628.  668  (construing  the  Do- 
minion Winding-up  Act). 

6.  In  re  Anglesea  Colliery  0>..  L. 
R.   2  Eq.   379.   387, 

7.  fn  re  Provincial  Bldg:  Soc.  30 
N.  B.   628,   668. 

8.  In  re  Arthur  Average  Asaoc^ 
3  Cni.  D.  622,  626. 

».  Matter  of  North  of  England 
Joint-Stock  Banking  Co.,  1  De  Q.  M. 
ft  G.  676,  587,  60  EngCh  444,  10  Eng 
LftEq  276.  42  Reprint  676;  In  re 
North  of  England  Joint  Stock  Bank- 
ing Co..  1  Hall  ft  T.  680.  686,  47  Re- 
print 1541,  1  Macn.  ft  O.  807.  47  Eng 
Ch  246,  41  Reprint  1284;  Hutton  t. 
Thompson,  3  H.  L.  Cas.  161,  17S.  10 
Reprint  61  (all  three  construing  the 
Joint-Stock  Companies  Wtndlner-up 
Act);   Norris  v.  Cottle,   2  H.  Ij.  Cas. 


647,  656,  9  Reprint  1238  Jcit  In  re 
Wolverhampton,  etc.,  R.  Co.,  I  Hall 
&  T.  382,  47  Reprint  1731.  2  Macn. 
&  G.  1S5,  48  EngCh  143,  42  Reprint 
71  (where  LoM  Brougham  said: 
"What  can  It  mean  but  that  such 
member  is  to  contribute  towards 
payment  of  debts  and  expensesr')]; 
Carrick's  Case,  1  .Sim.  N.  S.  SOS, 
510,  40  EngCh  606,  5  EngLAEq  114. 
61  Reprint  195  (under  Registration 
or  Winding-up  acts). 

10.  Matter  of  Iforth  of  England 
Joint-Stock  Banking  Co.,  1  De  G.  M. 
&  O.  676,  687,  50  EngCh  444,  10  Eng 
LftEq  276,  42  Reprint  676  (constru- 
ing Joint-Stock  (Companies  Winding- 
up  Act). 

U.  (^rrlck's  Case.  I  Sim.  N.  3. 
606,   610,   40  EngCh  606,  6  EngLftEq 


*Br  WiLUAM  MOBTJMBB  Cbowthib     (Ck>ntrlbutlone       Faclenda — Converse     inclusive      except  the  Spanish  words 
and  phrases). 

For  lata*  sasaa,  daralosnaBta  and  ahaacaa  in  the  law  aae  oumulatlva  Annotatlona,  aam*  title,  page  and  note  nnmbar. 
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[13G.J;]I    887 


the  concern.'^ 
As  an  adjective. 


Joining  in  the  promotion  uf  a 


given  purpose;'^  lending  assistance  to  the  production 
of  a  given  result;"  contributive;*'  casuaUy  sharing 
ill  some  act." 

CONTRIBnTOBT  mFSINOEHENT.^' 

CONTBIBUTO&T  NEGLIOENOE." 

CONTBIVANOE.  A  thing  contrived,  invented,  or 
planned."  The  term  is  frequently  used  to  denote  the 
apparatus  or  machine  used  in  gambling.^ 

OONTBIVE.    To  form  plans,  schemes,  or  designs.^ 


OONTKOFACESE.    In  old  Engli^ '  law;  '4o  viai^ 

terfeit.**  ot  •;>'     -^-t'"- 

OOKTBOFAOTURA.    In  old  English  law,,  a  c()iin- 

,  terf citing.^  •      t. 

OONTKOL."    As  a  noon.    The  word  has  tia  legal 

or  technical  meaning  distinct  from  that  given  in  its 

popular  acceptation.'^    It  has  been  held  as  'syaprxf- 

mous  with  superintendence,  which  is  expressive  of 

.the  meani^k;  of  the  word,  being  defined  as  the  act  ojf 

superintending;''  care  and  foresight  for  the  purpose 


114,  61  Reprint  195  (under  Reglatra- 
tlon  or  Wlndtng-up  acts). 

la.  In  re  Sherwood  Lioan  Co.,  1 
Sim.  N.  S.  1«S,  174,  40  EngCh  16S,  3 
BnKLABq  ISl.  61  Reprint  84  (con- 
tlon  or  Windlns-up  acts). 

13.  Black  L.  D. 

14.  Black  t..  D. 

15.  English  L..  D. 
le.     English  L.  D. 

17.  See  Patents  [30  Cyc  989]. 

18.  See  Negligence  [29  Cyc  60S- 
S611. 

19.  Webster  D.  [quot  State  v. 
Blackstone,  116  Ho.  424,  427,  22  SW 
3701. 

[al  "Derlce"  ■yaoBTmons, — ^Web- 
ster D.  (quot  State  v.  Blackatone, 
lis  Mo.  424,  427.  22  SW  370].  See 
also  Device  [14  Cyc  2831. 

[b]  "Idlai''  dlstlagnUlud. — Where 
the  terms  of  a  factory  act  required 
a  manufacturer  to  provide  belt 
shifters,  or  other  mechanical  con- 
trivances, to  throw  belts  off  and  on 
pulleys,  it  was  held  that  an  "Idler," 
a  devi<«  consisting  of  a  frame  and 
pulley  located  In  another  building 
and  used  solely  to  increase  the 
power  transmitted  to  the  power 
shaft  by  a  certain  belt,  was  not  a 
contrivance  within  the  meaning  of 
the  term  as  used  in  the  act.  Mc- 
Creery  v.  Union  Roofing,  etc.,  Co., 
143  Iowa  303,  307,  119  NW  738 
(where  the  court  said:  "The  idler 
used  in  the  main  building  in  connec- 
tion with  the  quarter  belt  was  not  a 
contrivance  for  the  purpose  of 
throwing  belts  on  and  off  pulleys. 
Its  sole  purpose  was  to  increase  the 
po«rer  which  should  be  transmitted 
to  the  power  shaft  by  the  quarter 
belt.  Some  power  was  transmitted 
when  the  idler  was  not  used,  and  the 
Jury  was  not  therefore  required  un- 
der the  evidence  to  find,  and  could 
not  Iiave  found,  that  the  idler  was 
such  a  contrivance  as  required  by 
the  statute").  See  also  Mechanical 
Contrivance. 

ao.  Com.  V.  Kammerer,  13  SW 
108.  11  KyL  777;  Com.  v.  Slmonds, 
3  KyL  380,  381.  See  also  Oambllng 
Device  [20  Cyc  871];  and  generally 
Gaming   [20  Cyc   873]. 

31.     Webster    Int.    D. 

[a]  "Oteciilating"  aa  aqnlvalsnt  to 
••oosiH'vliur,  piopagatlu,  aad  spMad- 
ing." — Ithas  been  held  that  the  lat- 
ter phrase  as  used  in  an  indictment 
charging  defendants  with  conspiring 
to  occasion  a  fall  and  decline  In  the 
market  price  of  certain  stock  by  con- 
triving, propagating,  and  spreading 
divers  false  and  injurious  rumors, 
statements,  imputations,  etc.,  re- 
garding and  impugning  the  manage- 
ment and  financial  condition  of  the 
corporation,  is  equivalent  to  the 
word  "circulating,  as  used  in  Pen. 
Code  I  435,  making  It  criminal  for 
anyone,  with  Intent  to  affect  the 
market  price  of  stocks,  knowingly 
to  circulate  any  false  statement, 
rumor,  or  Intelligence:  and  they  fur- 
ther charge  motive,  intent,  and  guilty 
knowledge.  Peo.  v.  -Goslin,  67  App. 
Div.    16.   20,   73   NTS  620. 

aa.  Burrlll  L.  D.  See  generally 
Counterfeiting    (11    Cyc    300). 

33.  Burrlll  L.  D.  (cit  Townsend 
PI.  p  61]-  See  generally  Counter- 
feiting  [11   Cyc  300]. 

a*.    OoBtrofi  Of: 
Assessment   for   public  improvement 

see     Municipal     Corporations     [28 

Cyc   1141]. 
(Tbaritable  trust  see  Charities  |i  no- 


lle. 


Child  see  Parent  and  C!hild  [29  Cyc 

1684,  1670]. 
City   street   see   Municipal   Ckirpora- 

tlons   [28  CTyc  848]. 
Community    property    see    Husband 

and  Wife  [21  Cyc  16691. 
Convict   by   sherllT   see   Sheriffs  and 

Constables   [35  Cyc  1533]. 
Corporation,     Injunction     restraining 

interference   with    see    Injunctions 

(22    Cyc    871], 
County    property    see    Counties    [11 

Cyo   871]. 
Examination    of    witness    see    Trial 

[38   Cyc  1316]. 
Executions   see   Executions    [17    Cyc 

1076], 
Insane    person    see    Insane    Persons 

[22  CJyo  1168]. 
Insurance    company     see     Insurance 

[22   Cyc   13861. 
Jurors  see  Juries   [24  Cyc   269]. 
Personal   property,    as   aHecting   lia- 
bility   for    conversion    see    Trover 

and  Conversion  [38  C^c  20181. 
Prisoner  see  Prisons   [32  Cyc  329]. 
Private  school  see  Schools  and  School 

Districts  136  Cyc  814]. 
Property    of    United    States    in    Dis- 
trict  of  Columbia  see   District   of 

Columbia    [14    Cyo   632]. 
Public  land  see  Public  Lands  [32  Cyc 

7691. 
Railroad   see   Railroads   [33    Cyc    48. 

410]. 
Receiver  by  court  see  Receivers  [34 

Cyo  248]. 
Referee  by  court  see  References  [34 

Cyc  829]. 
Reformatory    inmate    see    Reforma- 
tories [34  Cyc  1004]. 
Religious   society    see   Religious   So- 
cieties [34  Cyc  1168]. 
School    premises    see    Schools    and 

School  Districts  (36  Cyc  941]. 
State    property    see    States    [36    C^yc 

869]. 
Telegraph  or  telephone  -company  see 

Telegraphs     and     Telephones     [37 

Cyo   1629]. 
Train   or  car  see  Railroads   [33   Cyc 

7341. 
Vessel  or  ship  as  between  part  own- 
ers  see  Shipping   (36  Cyc  31]. 
Work  done  under  contract  for  pub- 
lic    improvement     see     Municipal 

Corporations   [28  Cyc  1049]. 
Writ    of    execution    see    Executions 

[17  Cyo  107$]. 

B«70ad  th*  eoBtrol  see  Beyond  7 
C.  J.  p  1150  note  73   [a]. 

■zolnaiva  eoattol  see  Exclusive 
[17   Cyc    872   note   13]. 

bunadiat*  control  see  Immediate 
[21  Cyc  1729  note  61. 

Umlt  and  eoatrol  see  Limit  [26 
Cyo  -960   note   39]. 

■opailirteBdlBg  ooattol  see  Super- 
Intend  [37  Cyc  693  note  24]. 

Snpsmaoiy  oontiol  see  Super- 
visory Control  [37  Cyc  606]. 

Vadsc  eontcol  see  Under  [39  Cyc 
671   note   76). 

Vnder  faU  oontcol  see  Under  [39 
Cyc  671  note  76). 

See  also  Uncontrollable  (39  Cyc 
«70). 

SB.  Ure  v.  Ure,  186  111.  216,  218, 
66  NE  1087. 

ae.  Webster  D,  [quot  Ure  v.  Ure, 
186  111.  216,  218,  66  NE  1087];  Por- 
ter V.  Thomas,  23  Ga.  467,  472; 
Penn's  Creek  Water  Power  Co.,  34 
Pa.  Co.  76,  80.  See  also  Superintend- 
ence [37   Cyc  693]. 

[a]  As  msaalaf  tofal  eoatrol^— 
It  has  lieen  held  that  the  term,  as 
used   in   a   will    providing   that   por- 


tions of  property  given  thereby  to 
testatrix's  granddaughters,  should 
"be  so  secured  for  their  or  her  own 
use  and  lieneflt.  as  not  to  be  subject 
to  the  control  and  disposition  of 
their  or  either  of  their  husbanda," 
means  the  legal  control  on  the  part 
of  the  husband  by  virtue  of  his 
marital  rights;  "the  disposition'  of 
their  estates  to  be  feared  was  one 
in  the  exercise  of  those  rights.  The 
grand-daughters  could  not  be,  nor 
was  it  desirable  they  should  be  pro- 
tected from  and  against  the  Just 
and  natural  influence  arising  from 
the  marital  relations, — ao  far  as  that 
might  affect  their  conduct  in  man.t 
agement  of  the  estate,  or  in  the 
spending  of  their  incomes.  That  in- 
fluence could  only  be  avoided,  by 
the  avoidance  of  matrimony."  Deer- 
ing  V.  Tucker,  66  Me.  284,  288: 

[b]  "OoBtool  aad  aizaottoa"  *• 
•fuivalaat  to  "oar*  and  ■upsxlateBdr. 
•aoa."— -Where  a  statute  provided 
that  after  its  enactment  the  free 
bridge  over  a  river  between  two 
towns  should  be  under  "the  control 
and  direction"  of  the  coramlssioBers 
of  highways  of  said  towns,  it  was 
held  that  the  words  "control  and  di- 
rection," as  so  used,  did  not  give 
the  commissioners  of  highways  .any 
greater  powers  than  those  generally 
conferred  by  a  highway  law  with  ref- 
erence to  tiie  duties  and  the  powers 
of  commissioners  of  highways  in 
other  towns  of  the  state,  declaring 
that  such  commissioners  sheulo 
have  the  "care  and  superintend- 
ence" of  the  highways  and  bridgea 
In  their  respective  townsi  etc.  Pala> 
tine  V.  Canaioharie  Water  Supnly 
Co.,  90  App.  Div.  648,  661.  88  NTS 
412  [aff  184  N.  T.  682  mem,  77  NB 
1197   meml. 

[c]  "Ooatrol  dazlaff  hav  nataxal 
life."— Where  testator  bequeathed 
all  his  property  to  his  wife  'to  l>e  at 
her  control  during  her  natural  life," 
the  court,  in  holding  .that  the  wjtn 
did  not  take  the  fee.  Said:  "!PM 
word,  'control,'  cannot  mean  itlmt 
she  shall  have  an  absolute  fee  Sim- 
ple, the  power  of  sale,  so  as  to  iiaaa 
a  fee  during  her  '  natural  life.  1  It 
cannot  be  used  in  a  different  senae 
from  its  usual  signification  and  ink- 
port.  The  testator,  it  is  manifest.' 
did  not  use  it  in  any  other  sensa 
He  intended  that  she  should  hava 
authority  over  it,  the  management, 
superintendence,  and  use  of  it  dur- 
ing her  natural  life." .  Porter  v.- 
Thomas,  23  Ga.  4S7,  471.  472.,  Sea 
also  Wolffe  v.  Loeb,  98  Ala.  426.  4rs,' 
13  S  744  (where,  in  construing  a 
will  providing  that  the  wife  should 
"be  the  sole  controller  of  all  nor, 
real  estate."  etc.,  and  "I  make .  jny. 
wife,  sole  controller  Just  the .  same 
as  if  I  was  alive,"  the  court  said:- 
"These  latter  words  do  not  Impiy 
that  the  wife  had  control  over  .the 
property  of  the  testator  during  his 
life,  but  that,  after  his  death,  she 
should  have  the  management  of  it, 
as  he  had,  in  his  life  time.  Nor  do 
the  words,  'control'  and  'controllet* 
imply  the  power  In  her  to  make  alH 
solute  disposition  of.  the  property 
and  use  and  enjoy  it  as  her  own, 
but  to  have  management  and  author- 
ity over  It");  Hogan  v.  Hogan,  102 
Mich.  641,  648.  61  NW  73  (holding 
that.  In  a  provision  in  a  will  giving 
a  widow  control  of  certain  lands; 
with  a  remainder  to  children,  a  ten- 
ancy without  impeachment  or  waste 
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of  direoting  and  with  authority  to  direct;"  power  or 
anthority  to  check  or  restrain;"  restraining  or  di- 


recting  influence;**   regulating   power.^     Likewise 
the  word  "control"  is  also  sometimes  enq>loyed  or 


is   not  imported   by   the   use   of   the 
word  "control"). 

*7.  Webster  D.  (ouot  Ure  v.  Ure, 
185  III.    2ie,   218,    St^B  1087]. 

(a]  Aa  ImpoalBf  >b  otaUfatloa. — 
It  has  been  neld  that,  as  used  In 
Acta  (1868)  c  339  i  1,  constituting 
and  declaring  the  county  commls- 
aloners  a  corporation  and  body  poll- 
tic,  and  enactlnK  that  they  shall 
have  charge  and  control  over  public 
roads  and  bridges  and  the  property 
owned  by  the  county,  the  phrase 
"charge  and  control"  should  be  con- 
strued as  equivalent  to  "duty  and 
Millgatlon,"  since  the  statute  con- 
ferred a  power  on  the  corporation 
to  be  exercised  for  the  public  good, 
the  exercise  of  which  is  not  discre- 
tionary, but  imperative,  and  the 
coRunlssioners  are  not  at  liberty  to 
exercise  a  discretion  as  their  sense 
of  duty  to  their  constituents  dic- 
tate, without  coercion  or  liability  for 
its  nonuser;  the  power  vested  In  the 
county  commissioners  being  a  min- 
isterial one,  which  they  were  obliged 
to  exercise,  they  are  liable  to  an  ac- 
tion for  damages  at  the  suit  of  one 
injured  by  a  defect  in.  a  road  or 
bridge.  Anne  Arundel  County  v. 
Duokett,  20  Md.  468,  477.  478,  83  AmD 
667. 

BO.  8t.  Louis  V.  Howard.  119  Mo. 
41,  46,  24  SW  770.  41  AmSR  630 
(construing  a  city  charter). 
'  [a]  "Control  and  dlreetloii.''— A 
devise  which  provided  that  the  ex- 
ecutors shall  have  "control  and  di- 
rection" over  defendant's  son  means 
that  they   shall    have   the   power   of 

giardlanship   over   such    son.     Rock 
Iver    Paper   Co.    v.    Flsk,    47    Mich. 
212,   219.  10   NW  344.   346. 

[b]  ''Oenaral  control"  oamTgKfO., 
—Where  a  state  constitution  pro- 
vided that  the  district  court  should 
have  appellate  jurisdiction  and  con- 
trol in  probate  matters  over  the 
county  court,  and  a  statute  provided 
that  It  should  have  appellate  luris- 
dtction  and  "general  control"  of  pro- 
bate matters  over  the  county  court. 
it-  was  held  that  the  words  "con- 
trol" and  "general  control,"  as  so 
used,  did  not  enlarge  the  district 
court's  Jurisdiction,  which  was  lim- 
ited to  appellate  Jurisdiction  over 
Courts  sitting  in  probate,  to  be  ex- 
ercised only  by  appeal  or  certio- 
rari, and  hence  the  district  court 
could  not  issue  mandamus  requiring 
^e  county  court  to  perform  a  duty 
■not  merely  ministerial  but  Involv- 
ing Judicial  discretion.  Shook  v. 
Joumeay,  (Tex.)  149  SW  406,  409. 

(cl  Svtxa  oontiol^— Where  funds 
for  the  erection  of  a  bridge  were  to 
be  expended  under  the  Joint  control 
of  the  highway  commissioners  and 
two  persons  to  be  appointed  by  the 
county  board,  in  construing  this 
provision  the  court  said:  "But  to 
'control  the  expenditure'  is  to  hin- 
der, restrain  or  check  it  In  the  ex- 
ercise of  a  free  will.  The  legisla- 
ture provided  that  the  appointees  of 
the  county  should  act  Jointly  with 
the  commissioners,  not  merely  in 
expending  but  also  in  controlling  the 
expenditure  of  the  fund;  and  if  the 
Imwer  extends  at  all  beyond  the 
mere  act  of  disbursement  we  think 
it  must,  for  the  same  reason,  ex- 
tend to  the  free  exercise  of  judg- 
ment and  cliolce  between  all  the  dif- 
ferent specific  objects  presented  as 
necessary  and  proper  to  eftectuate 
the  general  purpose  of  the  expendi- 
ture.'  Mercer  County  v.  New  Bos- 
ten,   13  111.  A.  274,   279. 

Id)  "OwBsnhlp"  dlstincnisliad. — 
A  city  entitled  to  take  water  from  a 
reservoir  through  a  pipe  line  under 
a  contract  providing  that  no  water 
shall  be  sold  or  furnished  by  the 
contractor  to  any  other  person  or 
city  from  any  point  on  the  main 
pipe  line,  the  pipe  line  being  In- 
tended for  tho  exclusive  use  of  the 
city,  controls  the  waterworks  within 


the  meaning  of  a  statute  making  it 
lawful  for  the  governing  body  of 
any  municipal  corporation  owning  or 
controlling  waterworks  to  make  jt, 
contract  with  any  adjoining  munici- 
pal corporation  or  with  any  private 
corporation  therein  to  furnish  a 
supply  of  water  for  a  term  of  years. 
"ConMol  is  used  In  this  act  as  con^L 
trastM  with  ownership;  it  does  not 
connote  an  actual  possession,  but  ttie 
right  to  the  usufruct."  Kearny  v. 
Jersey  City,  78  N.  J.  L.  77,  81,  73 
A  110. 

38.  Standard  D.  [quot  Sencerliox 
V.  Omaha  First  Nat.  Bank,  14  Ida. 
96,   100,   93   P  369]. 

[a]  Vadn*  Inflnsmoe  dlstlBfaished. 
—  With  regard  to  the  question  of 
control  and  undue  influence,  a  mani- 
fest distinction  exists  between  them; 
control  is  more  easily  capable  of  a 
description  approaching  to  a  deflnl- 
tlon,  because  it.  necessarily  Imports 
something  of  the  nature  of  duress  or 
fear."  Stulz  v.  Schsffle,  18  Gng 
L.&Eq  576,  578  [quot  Noble  v.  Knos, 
19   Ind.   72,   79]. 

[b]  ainnunataiioss  bayoad  oon- 
troL — In  construing  a  statute  pro- 
viding that  no  bill  shall  be  dis- 
missed for  failure  to  file  a  tran- 
script, when  such  failure  is  owing 
to  the  fault  or  omission  of  the  clerk, 
"or  other  circumstances  over  which 
the  appellant  has  no  control,"  the 
court  said:  "If  we  construe  such 
clause  to  mean  ^at  It  must  be  such 
a  circumstance  as  was  absolutely  be- 
yond the  control  of  appellant,  how- 
ever diligent  he  might  be,  then,  of 
course,  his  Inadvertence,  or  mistake, 
however  overwhelming  or  excusable, 
could  not  avail  him  In  the  least.  We 
think  such  a  technical  and  hard  con- 
struction of  the  language  here  used 
would  not  consist  with  the  policy 
of  the  legislation  upon  the  subject 
of  appeals.  From  the  beginning  to 
the  end  of  the  legislation  in  reeard 
thereto,  the  intention  of  the  legisla- 
ture to  provide  an  easy  way  for  the 
aggrieved  party  to  come  to  this 
court,  and  have  his  cause  heard  upon 
the  merits,  regardless  of  technical 
objections,  is  everywhere  apparent. 
And  to  hold  that  the  slightest  de- 
lay in  the  filing  of  the  transcript 
could  not  be  relieved  against  by  this 
court,.  If  the  delay  was  caused  by  the 
neglect  of  the  appellant,  however 
strongly  the  circumstances  showed 
that  such  delay  was  entirely  excus- 
able, would  Illy  harmonize  with 
other  provisions  upon  the  subject  of 
appeals."  Smith  v.  Arthur,  6  Wash. 
356,   368,    31   P  767. 

30.  Standard  D.  [quot  Sencerbox 
V.  Omaha  First  Nat.  Bank,  14  Ida. 
95,   100,   93   P   369]. 

'  As  awUsd  to  the  ■•parata 
of  a  maixiea  woman  f  In  con- 
struing the  term  as  used  In  a  stat- 
ute providing  that  "married  women 
of  the  age  of  twenty-one  years  and 
upwards  shall  have  the  sole  and  ex- 
clusive control  of  their  separate 
property,"  etc.,  it  was  held  that  the 
power  was  thus  conferred  on  a  mar- 
ried woman  to  sell ;  her  separate 
property  without  her  husband  Join- 
ing, and  without  doing  so  in  writ- 
ing as  to  her  personal  property,  for 
"to  hold  that  she  may  make  a  sim- 
ple contract  of  sale  of  her  sepsrate 
property  seems  a  necessary  incident 
to  the  'control'  of  her  property." 
Stiles  V.  Iiord,  2  Arts.  164,  169,  160, 
11  P  314. 

[b1  Aa  refMTlnf  to  a  eomty 
board  of  MliicatioiL^^rhe  control  of 
the  examlnatldn  of  teachers  Is  con- 
ferred by  Const,  art  9  (  7,  on  the 
county  superintendents  and  the 
county  boards  of  education,  and  the 
court  in  construing  this  provision 
said:  "The  principal  controversy 
between  counsel  Is  as  to  the  mean- 
ing of  the  word  'control'  as  used  In 
the  clause  of  the  constitution  above 
quoted;   respondents   contending  that 


It  is  synonymous  with  the  term  to 
govern,'  'rule,'  or  'regulate';  that 
the  fact  of  governing  includes  every 
exercise  of  authority,  and  to  'regu- 
late' is  the  power  to  prescribe  the 
rules  by  which  it  shall  be  governed. 
In  order  to  sustain  the  contention  of 
respondents  it  is  obvious  that  the 
word  'control'  must  have  been  used 
in  its  largest  sense;  in  other  words, 
that  the  control  thus  vested  in  the 
board  of  education  is  unlimited  and 
exclusive.     .     .  The    'control'    of 

the  examination  of  teachers  by  the 
county  tx>ard  does  not  necessarily 
imply  that  the  legislature  may  not 
prescribe     the    rules    by    which     the 

auallflcatlons  of  teachers  shall  be 
etermined,  nor  what  shall  entitle 
one  to  a  certificate.  Not  only  was 
it  contemplated  that  all  applicants 
for  the  position  of  teachers  would 
not  be  educated  In  the  universities 
or  normal  schools,  and  that,  there- 
fore, many  teachers  would  necessar- 
ily be  examined  by  the  county 
boards,  but,  as  to  those,  it  is  com- 
petent for  the  legislature  to  pre- 
scribe the  general  rules  or  standard 
by  which  their  qualifflcatlons  to 
teach  should  be  determined,  and  the 
enactment  of  su?h  rules  would  be 
entirely  consistent  with  the  'con- 
trol' or  the  county  board  in  nia.king 
such  examiiiations  and  in  grant- 
ing certificates  in  conformity  there- 
with: and  such_  Is  the  leglsla.tive 
construction  of  the  provision  of  the 
constitution  under  considera.tion." 
Mitchell  v.  Wlnnek,  117  C^al.  620,  522. 
623,  49  P  679.  And  see  School  Trus- 
tees V.  Sherman,  91  Tex.  188,  193,  42 
SW  646  (where  the  court  said:  "The 
word  'control,'  as  used  in  the  vari- 
ous laws  relating  to  public  free 
schools,  would  clearly  include  the 
fixing  of  the  salary  of  the  superin- 
tendent, for  it  Is  the  word  used  in 
passing  them  under  the  dominion  of 
the  cities,  and  seems  to  be  used  in 
a  very  comprehensive  sense"). 

[cl  "Oluuff*  or  ooatroL" — In  con- 
struing a  statute  providing  that  aa 
employee  of  a  railway  company  may 
recover  for  personal  Injuries  by 
reason  of  the  negligence  of  "any 
person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  con- 
trol of  any  .  .  .  train  upon  a 
railroad,"  the  court  said:  "The 
words  'the  charge  or  control'  do  not 
seem  to  have  received  a  final  '  con- 
struction anywhere.  In  Glbbs  v. 
Great  Western  R.  Co.,  U  Q.  B.  D.  22 
Field,  J.,  expresses  a  doubt  whether 
the  words  'charge'  and  'control'  are 
Intended  to  mean  different  Uaings. 
But  In  the  same  case  In  the  Court 
of  Appeal  they  seem  to  have  been 
regarded  as  meaning  difTerent  things. 
(12  Q.  B.  D.  208,]  though  the  point 
was  not  decided;  and  in  Roberts  and 
Wallace,  Employers'  Liability,  fj  ed-l 
293,  294,  that  view  is  adopted.  On 
the  other  hand,  the  implication  of 
our  own  decisions,  so  far  as  they 
can  be  said  to  have  given  rise  to  one. 
Is  that  they  are  to  be  regarded,  not 
perhaps  as  synonymous,  out  aa  ex- 
planatory of  each  other,  and  as  used 
together  for  the  purpose  of  descrll>- 
ing  more  fully  one  and  the  same 
thing  .  .  .  and  we  think  that  this 
Is  the  better  construction.  If  'con- 
trol' is  one  thing  and  'charge'  is  an- 
other, then,  inasmuch  as  to  some  ex- 
tent every  brakeman  upon  a  train 
would  have  'control'  of  it.  every  em- 
ployee Injured  by  an  accident  result- 
ing from  the  carelessness  of  a  brake- 
man  would  have  a  right  of  action 
against  the  corporation  w^hich  em- 
ployed him,  and  the  defence  of  com- 
mon employment  as  to  brakemen 
would  be  done  away  with,  even 
though  the  brakemen  might  be  act- 
ing under  an  immediate  superior. 
The  statute  Is  to  be  fairly  construed, 
and,  while  It  removes  the  defence  of 
common  employment  in  some  cases, 
it  does   not   extinguish  it  altogether. 


For  latsr  oases,  dsrelopmenta  and  chaagss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


CONTROL 


used  as  equivalent  to,  if  not  qmonymons  with,  man-  |  agementi*' 


and  we  do  not  think  that  the  Legis- 
laiure  Intended  that  it  should  be 
abolished  in  all  cases  where  injuries 
were  sustained  by  the  carelessness  of 
a  brakeman.  If  It  had,  it  would  have 
used  language  more  truly  descrip- 
tive of  a  brakeman's  usual  occupa- 
tion than  the  words  'any  person  in 
the  service  of  the  employer  who  has 
charge  or  control  of  any 
train  upon  a  railroad.'  '  It  is  the 
charge  or  control  of  which  the  stat- 
ute speaks,  and  not  a  charge  or 
control,  and  it  is  the  charge  or  con- 
trol of  the  train  as  a  connected 
whole  which  la  meant,  not  of  por- 
tions which  together  form  a  whole. 
.  .  .  We  think,  therefore,  that  by 
the  words  'any  person  .  .  .  who 
has  the  charge  or  control'  is  meant 
a  person  who,  for  the  time  being  at 
least,  lias  Immediate  authority  to  di- 
rect the  movements  and  manage- 
ment of  the  train  as  a  whole,  and  of 
the  men  engaged  upon  it."  Caron  v. 
Boston,  etc.,  R.  Co.,  164  Mass.  523, 
S27,  42  NB  112.  To  same  effect  Fair- 
man  V.  Boston,  etc.,  R.  Co.,  169  liass. 
170,  17S,  47  NB  61S  (discussing  the 
phrase  'ks  used  In  the  same  statute) ; 
Thyng  v.  Pitchburg  R.  Co.,  1b6 
Mass.  IS,  18.  30  Nff  169,  32  AmSR 
425;  Dunlop  v.  Canada  Fdy.  Co.,  28 
Ont.  L.  140.  See  Infra  note  31  [c]. 
See  also  Charge  11  C.  J.  p  290  text 
and  note  63  [a]. 

[dl  '■Oontxol"  of  *  wdaoBW  oa 
p«rol».  Where  a  statute  provided 
that  a  prisoner  shall  remain,  while 
on  parole  in  the  legal  custody,  and 
under  the  control,  of  the  warden  of 
the  prison  from  which  he  was  pa- 
roled, and  until  the-  expiration  of 
the  term  or  terms  speclfled  in  his 
sentence.  It  was  held  that  "legal 
custody"  And  "control"  did  not  con- 
template actual  custody  or  confine- 
ment of  a  paroled,  prisoner,  and  that 
such  a  prisoner  was  not  subject  to 
prison  rules  providing  for  a  forfeit- 
are  of  good  time  allowance  by  a 
breach  or  such  rules,  so  that  on  his 
return  for  breach  of  his  parole  he 
was  not  subject  to  a  forfeiture  of 
his  good  time  earned,  in  determin- 
ing the  date  of  the  expiration  of  his 
sentence.  Ex  p.  Marcil,  207  Fed.  809, 
812. 

[e]  "Vnll  eoatxol." — In  construing 
the  term  as  used  in  a  will  by  which 
testator  provided  that  "all  the  rest 
of  my  estate  I  give  her  [my  wife] 
full  control."  the  court  said:  "What 
Is  full  control?  Is  It  merely  control 
during  her  life?  That  would  not  be 
full  control,  but  control  for  a  limited 
period.  The  phrase  full  control, 
when  unquallfled,  of  necessity.  Im- 
plies complete  dominion  and  there 
can  be  no  complete  dominion  where 
there  is  only  a  life  estate.  It  in- 
cludes, in  the  absence  of  any  qualifi- 
cations or  restrictions,  every  incident 
of  absolute  ownership.  There  could 
not  be  full  control  In  a  case  like 
this,  where  there  was  not  the  power 
to  deal,  in  an  absolute  and  un- 
restricted manner,  with  the  property 
given.  All  the  rest  of  his  esitate 
was  given  by  the  testator  to  his 
wife  with  full  control.  If  the  two 
words  'full  control'  were  dropped 
from  the  clause  it  would  read,'  all  the 
rest  of  my  estate  I  give  her.'  Could 
It  even  be  suggested  that  she  would 
not,  under  those  terms,  have  taken 
absolutely  all  the  property  to  which 
the  clause  applies?  Does  the  addi- 
tion of  those  two  words  cut  down 
the  gift  to  a  mere  life  estate? 
Obviously  not.  He  did  not  give  her, 
for  her  life,  full  control  over  the 
residue  of  his  estate;  nor  was  it  a 
mere  power  to  control  which  was 
conferred.  But  It  was  all  the  rest 
of  his  estate  which  he  gave  her,  and 
then  he  added,  after  the  effective 
words,  full  control,'  evidently  omit- 
ting the  preposition  with."  Welsh  v. 
Gist,    101    Md.   60S.    609,    61   A   666. 

31.  Porter  v.  Thomas,  28  Ga.  467, 
472;  Gray  v.  Parke.  162  Mass.  682. 
S84,  S»  KB  191;  St.  Louis  v.  Howard. 
119  Vo.  41.  46,  24  SW  770.  41  AmSR 


630;   Toungworth  v.   Jewell,   16  Nev. 


46,  48  [quot  Ure  T.  Ure,  185  111.  216, 
218,  66  NB  10871;  Penn's  Creek 
Water  Power  Co..  34   Pa.  Co.   7B,  78. 


See    also    Management    [26    Cyc    123 
text  and  note  34]. 

[a1  "Ooatrol  anA  maaagemeat." — 
(1)  In  construing  the  term  as  used 
in  a  will  devising  property  -to  tes- 
tator's son,  and  declaring  that  he 
shall  have  control  and  management 
of  the  same  during  his  life,  the  court 
said:  "The  'control  and  management' 
of  the  property  which  the  will  gives 
him,  manifestly  does  not  Include 
power  of  disposal.  It  gives  him  the 
use,  possession,  superintendence  and 
direction  of  the  property  and  the 
power  of  exercising  a  general  re- 
straint over  the  same  until  the  hap- 
pening of  the  event  that  will  de- 
termine who  takes  the  property  in 
fee  simple  absolute.  The  language 
of  the  will  shows  that  the  testa- 
trix did  not  Intend  that  her  prop- 
erty should  vest  absolutely  In  her 
son  on  his  attaining  the  age  of 
majority  with  power  of  disposal. 
In  direct  and  clear  language  she 
makes  the  estate  given  to  nim  a 
conditional  one  and  contingent  dur- 
ing his  life,  subject  to  be  defeated 
by  his  death  without  children  or 
their  descendants  surviving  him." 
Randall  v.  Josselyn,  69  Vt.  557,  661, 
10  A  677.    And  see  Blanton  v.  Mayes, 


68  Tex.  422,  429  [quot  Anderson  v. 
Stockdale,  62  Tex.  54.  61]  (where  a 
will    gave    the    executors    power    to 


"manage"  and  "control"  the  estate 
until  tne  majority  of  the  heirs,  etc., 
and  the  court  said:  "The  terms 
'manage'  and  'control,'  standing  alone 
and  unaided  by  other  considerations, 
could  not  be  considered  as  conferring 
a  power  to  sell").  See  also  Ban- 
rahan  v.  State,  67  Ind.  527,  528 
(where  defendant  was  Indicted  under 
the  act  of  March  8,  1873,  in  relation 
to  keepers  of  billiard  tables,  for  per- 
mitting minors  to  congregate  there, 
etc.,  and  the  court  said:  "We  do 
not  think  the  words,  "having  the  con- 
trol and  management  of  said  saloon 
in  which  were  kept  billiard  tables,' 
as  averred  in  the  indictment,  are 
equivalent  to  the  words,  'having  the 
care,  management,  or  control  of  any 
billiard  table,'  as  used  In  the 
statute").  (2)  "The  ordinary  mean- 
ing of  the  word  {control,'  when  as- 
serted of  a  person  in  charge  of  an 
estate.  Is  that  he  has  its  manage- 
ment. It  might  imply  a  power  to 
invest  and  reinvest,  but  does  pot 
Imply  a  power  to  dispose  of  the 
estate  itself  so  as  to  defeat  the 
rights  of  those  entitled  to  its 
future  use.  It  implies  such  powers 
as  are  usually  conferred  upon 
trustees  of  express  trusts.  A  proper 
control  might  necessitate  a  sale,  or 
a  purchase  of  specific  property,  but 
either,  if  made,  would  inure  to  the 
benefit  of  the  estate."  Hence  where 
testator,  after  providing  for  the  pay- 
ment of  his  debts,  declared  that  "the 
remainder  that  Is  left"  should  go  to 
his  wife,  whom  he  made  executrix, 
"during  her  natural  lifetime;  she  to 
have  the  entire  control  of  the  same," 
and  theli,  after  describing  the  kinds 
of  property  devised  (namely,  real 
estate,  moneys,  notes,  and  all  per- 
sonal property,  "and  efteots  of  all 
kinds")  added,  "To  go  to  her  for  her 
to  have  full  control  of  the  same  as 
long  as  she  lives;  and  that  after  her 
death  what  Is  left  to  go  to  A.  Cole 
and  Louisa  Bramell,"  etc.,  it  was 
held  that  the  widow  took  a  life 
estate,  without  any  power  of  disposi- 
tion. Bramell  v.  Cole,  136  Mo.  201, 
213.  214,  37  SW  924,  68  AmSR  619. 
(3)  Where,  by  an  antenuptial  agree- 
ment, a  husband  agreed  not  to  con- 
trol or  claim  any  of  his  wife's 
property  during  her  life  or  after  her 
death,  he  agreed  not  only  never  to 
claim  anv  of  his  wife's  property,  but 
to  keep  his  hands  off  it  forever,  and 
thereby  waived  his  right  to  appoint- 
ment as  her  administrator,  since  a 
person  who  has  the  administration  of 
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cm  estate  necessarily  has  the  man- 
agement and  control  of  the  personal 
assets  thereof.  In  re  Bvaus,  117  Mo. 
A.  629.  635,  93  SW  922.  (4)  In  an 
action  against  an  abutting  owner  for 
Injuries  from  defects  in  U^  cover  of 
a  coalhole,  where  the  complaint  pred- 
icates negligence  of  dei'endant  in 
the  management,' operation,  and  con- 
trol of  the  sidewalk,  in  keeping  the 
coalhole  in  defective  order,  and  In 
falling  to  provide  proper  warning  as 
to  the  defective  state  of  the  coalhole 
cover,  there  is  no  legal  differentia- 
tion between  the  terms  "manage- 
ment," "operation,"  and  "control" 
and  any  one  of  them  would  be  sn- 
flcient  to  justify  the  admission  of 
testimony  to  sustain  a  delinquency 
Intended  to  be  charged.  Maldosky  t. 
Germania   Bank,    127    NTS    292,    293. 

[b]  Ooatrol  of  bnildlng. — (l)  In 
sustaining  an  Indictment  for  main- 
taining a  nuisance  "in  that  the 
respondent  did  permit  a  tenement 
under  her  control  to  be  used  as  a 
house  of  ill  fame,  and  for  the  iK 
legal  keeping  and  illegal  sale  of 
Intoxicating  flquors  with  her  knowl- 
edge, permission,  and  consent,"  the 
court  said:  "One,  who  has  authority 
to  let  a  tenement  and  receive  tne 
rents,  has  control  of  it  within  th« 
meaning  of  the  statute;  and  if  he 
knowingly  permits  the  Illegal  use, 
that  Is,  consents  to  it,  he  becomes 
liable  for  aiding  in  maintaining  • 
nuisance;  but  the  mere  fact  that  he 
so  has  control  of  the  tenement,  does 
not  make  him  liable;  he  must  be 
proved  to  consent  to  the  illegal  use: 
and  if  such  use  is  known  to  him,  ana 
he  takes  no  measures  to  prevent  it, 
his  Inaction  may  be  evidence  of  hlq 
consent  to  such  use,  or  that  he  per- 
mitted it;  but  his  permission  of  the 
use  must  be  proved,  to  charge  him 
under  the  statute;  and  these  same 
rules  apply  to  the  owner,  and  the 
same  facts  must  be  proved  in  order 
to  charge  him."  State  v.  Frasior,  79 
Me.  95,  98,  8  A  347.  (2)  If  a  buUd- 
Ing  is  let  to  a  tenant  who  enters 
Into  possession  under  a  lease,  the 
building  Is  not  under  the  control 
of  the  landlord,  within  the  meaning 
of  Pub.  St.  c  101  I  9,  making  it 
criminal  for  any  one  knowingly  to 
permit  a  building  under  his  control 
to  be  used  for  the  illegal  sale  of 
intoxicating  liquors,  but  is  under  the 
control  of  the  tenant  while  he  con>- 
tinues  In  possession  under  the  lease, 
unless  there  are  special  provisions  in 
the  lease  which  give  the  control  to 
the  landlord.  Cora.  v.  Wentworth, 
146  Mass.  36,  37,  16  NB  138.  Com- 
pare De  Los  Santos  v.  State,  66  Tex. 
Cr.  518,  146  SW  919  (holding  that 
there  Is  no  rule  of  law  which  makes 
the  clvU  law  of  property  rights  In- 
applicable to  criminal  cases,  and  that 
It  was  not  improper  to  Instruct  in 
the  trial  of  one  for  permitting  gam- 
bling on  his  premises  that  one  who 
rents  the  whole  of  a  building  and 
uses  a  part  of  it  and  sublets  other 
parts  is  In  "control"  of  the  whole 
building  within  the  meaning  of  the 
gaming  laws). 

[c]  As  weaning  «'»~»»i»*«ntt  eoa> 
troL— (1)  Where  a  railroad  company 
made  a  contract  concerning  all  roads 
which  it  then  did  or  might  there- 
after control,  by  ownership,  lease,  or 
otherwise,  and  thereafter  it  acquired 
more  than  a  majority  of  the  stock 
of  another  railway  company,  and  by 
voting  such  stock  elected  the  second 
company's  board  of  directors,  and 
where  certain  persons  were  members 
of  the  board  of  directors  of  both 
companies,  and  the  same  persons 
were  respectively  presidents  and 
vice  presidents  of  both,  it  was  held 
that  the  first  company  had  not  ac- 
quired "control"  of  the  second  com- 
pany within  the  meaning  of  the 
terms  of  the  contract,  and  that  the 
word  "control,"  as  used  In  said  con- 
tract, meant  an  Immediate  or  execu- 
tive control  exercised  by  the  officers 
and  agents  chosen  by  and  acting 
under  the  direction  of  the  first  com- 
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gOTemment;"  supervision." 

As  a  verb.    In  its  primary  sense  the  word  imports 
a  ehiack  by  a  conntercheck  or  registered  or  duplicate 


account."    Gradually,  however,  an  enlarged  meaning 
has  been  given  to  'the  term,  so  that  it  now  means  to 


pany'B '  board  of  directors,  the  court 
eaying:  "what  are  we  to  understand 
by  the  word  'control'  as  employed  In 
the  contract?  The  langruagie  ts,  'all 
roads  which  It  controls  or  may  here- 
After  control',  whicl)  in  our  Judgment 
means  cdntroUed  by  the  corporation. 
The  language  does  not  refer  to  the 
ultimate  power  of  control  which  al- 
ways lies  in  the  stockholders,  and 
which  may  be  indirectly  exercised  by 
them  at  stated  periods  by  the  elec- 
tion of  directors.  It  means  the 
liyrnediate  or  executive  control  which 
is~exercised  by  the  officers  and  agents 
chosen  by  arid  acting  under  the. 
direction  of  the  board  of  directors."  ' 
In  affirming  this  decision  the  su- 
preme court,  per  Waite,  C.  J.,  said: 
"It  has  all  the  advantages  of  a  con- 
trol of  the  J-oad,  but  that  is  not  in 
law  the  control  itself.  Practically  it 
lAay  control  the  company,  but  the 
Cpmpany  alone  controls  its  road.  In 
tt  sense  the  stockholders  of  a  cor- 
poratixxn  own  its  property,  but  they 
aii^e  HHt  the  managers  of  its  business 
Olr  in  the  immediate  control  of  its 
affairs."  Pullman's  Palace-Car  Co. 
y.  Missouri  Pac.  R.  Co.,  11  Fed.  684, 
6^6,  3  McCrary  64E  [aft  116  U.  S. 
1iB,7,  $97,  6  set  194,  29  U  ed.  499]. 
(2)  In  construing  a  lease  for  coal 
liiining  purposes  stipulating  for  a 
fixed  minimum  royalty  to  be  payable 
ttom  A  stated  time,  and  providing 
that,  If  the  lessee  is  disabled  or  pro- 
hibited from  mining  or  shipping 
transportation  over  which  the  lessee 
has  no  control,  the  minimum  royalty 
shall  be  suspended  for  the  period  of 
MUch  disability,  the  court  said: 
"These  words,  'over  which  the  secotid 
party  has  no  control,'  are  simply 
aaotner  way  we  have  of  saying,  al- 
TbeBt  every  day  in  making  contracts, 
'tar  'which  the  second  party  is  not 
to  blame,'  or  'without  the  fault  of 
th»  party  of  the  second  part.'  The 
wora  'control'  has  no  legal  or  tech- 
nical meaning  distinct  from  that 
given  m  Its  popular  acceptation,  and 
We'  must  here  construe  the  word 
'control'  to  mean  the  immediate  con- 
trol of  the  party  and  not  to  refer  to 
some  remote  control  or  uncertain 
trernedy  'of  dpntrol.  It  was  so  con- 
atmed  In  Pullman  Palace  Car  Co. 
▼.Missouri  Pac.  R.  Co.,  116.0.  S. 
S»7,  <  set  194,  29  L,.  ed.  499,  by  the 
Mte  Chief  Justice  Waite.  To  say 
4hat  it  was  within  the  control  of  the 
lejsiee  to  resort  to  uncertain  pro- 
tleoMaga  to  secure  cars  from  the 
catrier,  which  carrier  was  presumed 
to  Obey  its  duty  to  the  public  when 
this  stipulation  was  entered  into,  we 
may  as  welt  say  that  it  was  within 
the  .-control  of  the  leasee  to  purchase 
his'  own  railr«>ad  cars  and  thereby 
prevent  a  stoppage  of  transportation. 
But  will  it  be  conceived  for  one 
moment  that  such  Idea  of  the  word 
^control  entered  into  the  contempla- 
tion of  the  parties  when  this  lease 
was  made."  Robinson  v.  Kistler,  62 
W.  Va.  489,  495.  69  SE  606.  And 
compare  L,oulsville,  etc.,  R.  Co.  v. 
Coulter,  131  Fed.  282,  307  (where  the 
court,  in  discussing  the  facts  of 
Pullman  Palace  Car  Co.  v.  Missouri 
Pac.  R.  Co.,  supra,  held  that  the  term 
"controlled"  as  used  in  Ky.  Revenue 
Act  [Acts  (1892)  p  302  c  103  art  3 
I  -S,  amended  by  Acts  (1893)  p  991 
c  217  I  41,  providing  that  the  propor- 
tion of  the  value  of  the  capital  stock 
of  a  railroad  which  the  length  of  the 
lines  operated,  owned,  'leased,  or 
controlled  in  the  state  bears  to  the 
lines  owned,  leased,  or  controlled  in 
the  state  and  elsewhere  shall  be 
<  considered  in  fixing  the  value  of  the 
«ofporate  franchise  liable  for  taxa- 
tion in  the  state,  does  not  mean 
roads  operated,  but  rather  the  owner- 
«lilp  of  a  majority  of  the  stock  of 
another  railroad  corporation);  Com. 
▼.  Louisville,  etc,  R.  Co.,  149  Ky. 
829,    838,    160    SW    37    (holding   that. 


if  a  railroad  owns  a  majority  of  the 
stock  of  another  company,  so  that  it 
elects  Its  directors  and  dictates  its 
policy,  it  controls  such  other  com- 
pany within  the  meaning  of  a  stat- 
ute rcQUiring  a  railroad  company  to 
report  for  the  purposes  of  taxation 
its  lines  "operated,  owned,  leased  or 
controlled");  Pennsylvania  R.  Co.  v. 
Com.,  (Pa.)  29  Am&BRCaa  145,  151 
(where  it  was  held  that  the  ac- 
quisition of  a  majority  of  the  stock 
was  equivalent  to  a  contract  for  thfe 
control  of  the  company;  and  that  a 
claim  that  it  was  not  so  because  the 
ownership  of  the  stock  of  the  cor- 
poration does  not  give  control  thereof 
was  not  tenable).  See  also  Im- 
mediate [21  eye  1730]. 

[d]  Aa  refertliiff  to  dogs. — In  con- 
struing a  police  order  referring  to 
the  proper  control  of  dogs  made  in 
pursuance  of  the  English  Dogs  Act 
of  1871,  the  court,  per  Coleridge, 
L.  C.  J.,  said:  "The  control  .  .  . 
must  be  so /effective  .  .  .  and  in 
the  absence  of  very  positive  evidence 
to  the  contrary,  the  fact  that  a  dog 
had  neither  been  muzzled  nor  led 
was  sufficient  to  prove  that  It  had 
not  been  under  proper  control."  Mat- 
ter of  Application  for  Mandamus,  3 
T.   L.  R.  24,   25. 

[e]  Aa  i*ferrln(  to  inanred  pzop- 
•rtjrv— In  construing  a  policy  of  in- 
surance providing  that  "such  property 
shall  be  insured  only  when  It  is 
under  the  immediate  control  of  the 
insured,"  the  court  said:  "The  pro- 
vision in  the  articles  as  to  the  prop- 
erty to  be  Insured  being  "under  the 
immediate  control  of  the  insured,'  is 
not  deemed  to  have  a  very  important 
bearing  upon  the  construction  of 
this  contract  as  respects  the  matter 
in  controversy.  This  langrufige  does 
not  necessarily,  nor  most  naturally, 
bear  the  meaning  which  the  defend- 
ant ascribes  to  it.  The  word  'con- 
trol,' of  simple  and  well-understood 
Import,  is  inadequate  to  express  the 
condition  or  fact  of  the  property  in- 
sured being  at,  or  in  the  immediate 
vicinity  of,  the  place  of  residence  of 
the  assured.  It  might  be  under  his 
immediate  control,  although  it  were 
situated  on  a  part  of  his  farm  most 
remote  from  his  residence  and  his 
ordinary  farm  buildings.  Nor  even 
does  the  language  express  or  imply 
the  necessity  of  the  property  insured 
being  upon  the  premises  occupied  as 
a  residence.  A  barn  owned  and  used 
exclusively  by  the  assured  would  be 
under  his  Immediate  (direct,  without 
the  intervention  of  any  other)  con- 
trol, even  though  situated  some  dis- 
tance from  his  home  farm.  If  the 
purpose  had  been  to  restrict  the 
operations  of  -the  company  to  the 
insurance  of  property  upon  or  in  the 
immediate  vicinity  .of  the  premises 
occupied  by  the  insured  as  his 
residence,  it  is  hardly  supposable 
that  this  language  would  have  been 
employed."  Soli  v.  Farmers'  Mut. 
Ins.  Co.,  51  Minn.  24,  28,  27.  62  NW 
979.  See  Immediate  [21  Cyc  1730 
note  5]. 

82.  St.  Louis  v.  Howard,  119  Mo. 
41,  46,  24  SW  770,  41  AmSR  630. 
See  Government   [20  Cyc  1284].   ' 

[a]  Aa  appllsd  to  •leotlo&  half 
lota. — In  construing  a  statute  pro- 
viding that,  "if  any  officer  of  elec- 
tion, or  other  person  intrusted  with 
the  custody  or  control  of  any  ballot 
or  ballots,  either  before  or  after  they 
have  been  voted,  shall  in  any  way 
mark,  mutilate  or  deface  any  ballot 
or  place  any  distinguishing  mark 
thereon,  either  for  the  purpose  of 
identifying  the  same  (except  by 
numbering  protested  ballots  for 
future  reference)  or  for  the  purpose 
of  vitiating  the  same,  he  snail  be 
guilty  of  a  felony,"  it  was  held  that 
a  third  person  permitted  by  the  of- 
ficers of  election  to  inspect  a  ballot, 
or  who  by  force  took  a  ballot  within 


his  control,  is  i,  "person  having  cus- 
tody or  control"  of  a  ballot  within 
the  meaning  of  the  statute;  "the  fact 
that  the  Legislature  uses  the  words 
'custody  or  control'  is  conclusive 
that  it  had  in  mind  not  only  persons 
who  have  custody  of  the  ballots, 
but  also  those  who  for  any  reason  or 
at  any  time  have  control  of  them." 
Com.  V.  Goulet,  137  Ky.  464,  4CS. 
469,  126   SW  1083. 

33.  In  re  Fenn's  Creek  Water 
Power  Co.,  34  Pa.  Co.  75,  80. 

[a]  "SapmnrialOB"  oomparad^— "The 
work  is  to  be  done,  not' simply  under 
the  'supervision.'  but  also  under  the 
'control'  of  the  surveyor.  'Super- 
vision' Implies  oversight  and  direc- 
tion. 'Control'  must  have  been  used 
to  authorize  additional  power,  such 
as  is  contained  in  one  of  its  defini- 
tions, 'to  exercise  a  restraining  or 
governing  influence  over,  to  regulate' 
How  could  the  surveyor  govern  or 
regulate  the  construction  of  the 
bridge  without  a  supervision  over 
the  employment  of  labor  and  the 
purchase  of  material?  He  could 
supervise  the  structure  by  directing 
its  completion  in  accordance  with  the 
plans  and  specifications.  He  could 
not  'control'  it  without  a  directing 
power  as  to  the  cost."  McCarthy  v. 
Merced  County,  16  Cal.  A.  5i6,  579. 
115  P  468. 

[b]  Aa  maaalac  «1b  obars*  of."— 
The  term  as  used  in  various  clauses 
of  appropriation  acts  passed  by  con- 
gress since  1872,  in  which  divers 
sums  of  money  have  been  appro- 
priated for  the  care  and  repair  of 
buildings  and  furniture,  etc.,  in  cus- 
tomhouses, courthouses,  post  offices, 
marine  hospitals,  and  otHer  public 
buildinss,  under  the  control  of  the 
treasury  department,  means  "In 
charge  of,"  and  nothing  more.  In 
re  Lyman,  65  Fed.  29,  40.  See  also 
Charge  11  C.  J.  p  290. 

[c]  As  referring  to  paraoaal  prop- 
artr  Uatad  for  tasatton. — it  has  been 
held  that  one  who  takes  cattle  and 
hogs  on  his  farm  to  keep  and  feed 
for  a  nonresident  of  the  county  has 
control  of  them  for  the  owner 
within  the  meaning  of  a  statute  re- 
quiring that  every  person  shall  list 
all  personal  property  controlled  by 
him  as  the  agent  or  on  account  of 
any  other  person,  county,  or  corpora- 
tion, hence  if  such  stock  is  assessed 
In  the  name  of  the  person  so  in 
control  of  such  stock  on  the  first  day 
of  April,  and  he  purchases  the  same 
after  that  date,  but  before  they  are 
actually  assessed,  and  afterward  dis- 
poses of  the  stock,  he  cannot  enjoin 
the  collection  of  a  tax  against  hii 
property  generally  on  the  ground 
that  he  was  not  the  owner  of  the 
stock  on  the  first  day  of  April.  Allen 
V.  Dawson  County,  92  Nebr.  862,  8S1, 
139  NW  682. 

34.  Toung  v.  Fountain  Inn  Graded 
School,  64  S:  C.   181.  137,  41   SE  824. 

[a]  Aa  ooafiBOd  to  "caxe  lad 
onatody." — ^As  used  In  a  statute  in- 
vesting school  district  trustees  with 
the  care  and  custody  of  schoolhouses 
and  other  "school  property  belonging 
to  their  districts,  witn  full  power  to 
control  the  same  as  they  may  thlnlc 
best,  the  word  "control"  Is  confined 
to  the  "care  and  custody"  of  the 
schoolhouses  or  other  property. 
"There  is  nothing  here  that  hints  at 
authorizing  the  school  trustees  to 
impose  any  monetary  charges  with 
respect  to  this  propertar."  "It  i« 
true,  "regulate"  Is  one  of  the  mean- 
ings of  the  word  'control,'  still.  In 
Its  primary  sense  the  latter  word  Im- 
ports a  cneclc,  and  it  is  essential 
that  the  Idea  of  check  or  restraint 
In  some  shade  of  meaning  shall  a|>- 
pear."  Toung  v.  Fountain  Inn 
Graded  School,  64  8.  C.  131.  137.  118. 
41   SB  824. 

[bj  "Umit  sad  ooa.troL'*— The 
words    "limit   and   control,"   as   used 


For  later  oaaaa,  dsrVlopinsaita  and  ohangea  in  the  law  see  cumulative  Annotations,  aams  title,  page  and  note  numbef. 
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exercise  a  restraining  influence  over;**  to  eseroise  a 
restraining  or  governing  influence  over;"  to  exercise 
a  directing  or  governing  influence  over;"  to  hold  in 
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restraint  or  check ;**  to  restrain;"  to  check ;^  to  kew 
under  check;"  to  counteract;*'  to  curb;"  to  direct, 
to  rule;**  to  rule  and  direct;**  to  regulate;*^  to 


in  Acta  (1902)  p  420  c  SOO,  entitled 
"An  act  to  limit  and  control  the  ex- 
penditure af  money  upon  public  high- 
way s"  by  a  designated  county,  are 
sumdently  broad  to  cover  a  provi- 
sion In  the  body  of  the  act  prohibit- 
ing the  county  coramlBBioners  from 
levying  taxes  on  the  assessable 
property  of  the  county  for  the 
purpose  of  constructing,  maintaining, 
and  repairing  any  highway,  bridge, 
or  public  road  not  in  whole  or  in 
part  within  the  county;  and  hence 
the  act  Is  not  in  conflict  with  Const, 
art  S  I  29,  providing  that  every  law 
shall  express  but  one  subject,  which 
shall  be  described  in  its  title. 
Queen  Anne's  County  v.  Talbot 
County.  99  Md.  18,  20,  67  A  1.  See 
also   Limit   [26   Cvc  960]. 

sa.  Young  V.  Fountain  Inn  Oraded 
School,  64  S.  a  Itl,  187,  41   SB  824. 

se.  Webster  Int.  D.  [quot  Neilson 
V.  Alberty,  86  Okl.  490,  495,  129  P 
847;  Robertson  v.  State,  70  Tex.  Cr. 
SOT.   169  BW  718,  719]. 

37.  Century  D.  [quot  Coffey  v. 
Sacramento  County  Super.  Ct.,  147 
Cal.  625,  82  P  76,  791;  Standard  D. 
[quot  Byrne  v.  Drain,  127  Cal.  «3, 
S67,  SO  P  438;  Sencerbox  v,  Omaha 
First  Nat.  Bank,  14  Ida.  96,  100,  98 
P  369];  Robertson  v.  State,  TO  Tex. 
Cp.  807.  169  SW  718,  719  [quot  Cyc]. 

as.  Century  D.  [quot  wolffe  v. 
L,oeb,  98  Ala.  426,  482,  13  S  744); 
Webster  D.  [quot  Robertson  v.  State, 
TO    Tex.    Cr.    807,    169    SW    718,    719]. 

39.  Webster  D.  [quot  Wolffe  v. 
Loeb,  98  Ala.  42«,  482,  18  S  744; 
Robertson  v.  State,  70  Tex.  Cr.  807, 
169  SW  718,  719];  Laundry  License 
Case,  22  Fed.  701,  702  (construing  an 
authority  given  by  statute  to  a  city 
council  "to  control  and  regulate 
slaughter-houses,  wash-houses,  and 
public  laundries,  and  provide  for 
their  exclusion  from  the  city  limits 
or  from  any  part  thereof );  In  re 
Bvans,  117  Mo.  A.  629,  636,  93  SW 
922;  Toung  v.  Fountain  Inn  Graded 
School,  64  S.  C.  181,  137.  41  SB  824; 
State  V.  McPberson,  30  S.  I>.  647,  671, 
189  NW  868  [clt  Cyc];  Anderson  v. 
Stockdale,  62  Tez.  64,  61  [quot  Sen- 
cerbox V.  Omaha  First  Nat.  Bank,  14 
Ida.  96.  100,  98  P  869;  Robertson  v. 
State,  70  Tex.  Cr.  307,  169  SW  713, 
719J. 

[a]  "Ooatrol"  of  religions  olMarr- 
aaoa. — In  construing  a  statute  pro- 
hibiting the  performance  of  any 
worldly  employment  or  business  on 
Sunday,  ana  holding  its  provisions 
not  Inconsistent  with  the  constitu- 
tion of  the  commonwealth  which 
provides  that  "no  human  authority 
can,  in  any  case  whatever,  control  or 
interfere  with  the  rights  of  con- 
science," the  court  said:  "It  Is 
argued,  with  apparent  conviction  of 
its  truth,  that  to  compel  men  to  re- 
frain from  labour,  solely  from  re- 
gard to  the  Imputed  holiness  of  a 
particular  day,  Is,  within  the  mean- 
ing of  the  constitution,  to  'control' 
the  religious  observance,  and  to  'in- 
terfere' with  and  constrain  the  con- 
sciences of  those  who  honestly  dis- 
believe the  asserted  sanctity  of  the 
selected  day.  We  cannot  assent  to 
this.  So  long  as  no  attempt  is  made 
to  force  upon  others  the  adoption  of 
the  belief  entertained  by  the  gov- 
erning power,  or  to  compel  a  prac- 
tice in  accordance  with  it.  so  long  is 
conscience  left  in  the  enjoyment  of 
its  natural  right  of  individual  de- 
cision and  independent  religious  ac- 
tion. There  is  nothing  to  prevent  the 
unrestrained  expression  of  an  ad- 
verse belief — though  perhaps,  with 
less  of  imposing  effect  than  power 
lends  to  opinion,  nor  any  hindrance 
offered  to  the  full  enjoyment  of  it, 
at  least,  so  far  as  the  exercise  of 
religious  devotion  is  involved." 
Specht  V.  Ctem..  8  Pa.  812.  321,  823, 
124,  49  AmD  618.  See  also  Sunday 
[37  Cyc  641,  642]. 

40.  Webster    D.    [quot    Wolffe    v. 


Loeb,  98  Ala.  426.  432,  18  S  744; 
Neilson  v.  Alberty,  86  Okl.  490.  496, 
129  P  847:  Roliertson  v.  State.  70 
Tex.  O.  807,  169  SW  718,  719]; 
Laundry  License  C^ase,  22  Fed.  701, 
702;  Young  v.  Fountain  Inn  Oraded 
School,  64  S.  C.  181,  137,  41  SE  824; 
State  V.  McPherson,  30  S.  D.  647,  671, 
139  NW  868  [clt  Cyc];  Anderson  v. 
Stockdale,  62  Tex.  54,  61  [quot  Sen- 
cerbox V.  Omaha  First  Nat,  Bank,  14 
Ida.  96,  100,  98  P  869:  Robertson  v. 
State,  70  Tex.  Cr.  807,  169  SW  718, 
719J. 

[a]  As  Impbing  coutlauaaoe.— 
XI)  "Neither  of  these  terms  [sub- 
'lect,  control]  is  used  to  express  the 

Idea  of  repealing,  extinguishing,  or 
doing  away  witti.  Nothing  in  the 
coqtext  indicates  such  a  meaning. 
The  very  idea  of  being  subject  to  or 
controlled  by  a  higher  power  or  law 
necessarily  implies  the  continued  ex- 
istence of  the  thing  controlled  or 
subjected  so  long  as  the  control  or 
subjection  continues.  Tliat  which  is 
extinguished,  repealed,  or  destroyed 
cannot  be  said  to  be  afterward  under 
control  or  subjection."  Byrne  v. 
Drain,  127  Cal.  668,  666,  667,  60  P 
438.  (2)  In  construing  the  same 
provision  it  was  held  that  Pen.  Code 
li  758,  772,  which  confer  on  the 
superior  court  Jurisdiction  to  re- 
move municipal  oflUcers  for  official 
misconduct  and  neglect,  do  not  sub- 
ordinate and  control  a  provision  of 
a  freeholders'  charter,  providing  for 
the  removal  of  such  onicers  by  the 
municipal  board  of  trustees,  but 
leave  them  in  full  operation,  pre- 
scribing merely  a  concurrent  remedy, 
and  are  not,  as  so  construed,  dis- 
placed as  to  the  municipality  by 
Const,  art  11  I  6,  declaring  that 
municipal  charters  shall  be  "con- 
trolled" by  general  laws,  except  in 
municipal  allairs.  Coffey  v.  Sacra- 
mento County  Supw.  Ct,  147  Cal. 
626.    635.    82   P  76. 

[b]  "OontTol  the  •spendltnze." — 
To  hinder,  restrain,  or  check  the  ex- 
penditure,, in  the  exercise  of  a  free 
will.    Mercer  County  v.  New  Boston, 

13  III.  A.  274,  279  (construing  Rev. 
St.  [1880]  c  121  (  110). 

41.  U.  S.  V.  Kendall,  26  F.  Cas. 
No.    16,518.   6  Crancb  C.  C.   886. 

48.  Century  D.  [quot  Coffey  v. 
Sacramento  County  Super.  Ct.,  147 
Cal.  626,  635,  82  P  75];  Standard  D. 
[quot  Byrne  v.  Drain,  127  Cal.  663, 
667.  60  P  4381;  Webster  Int.  D.  [quot 
Neilson  v.  Alberty,  86  Okl.  490.  495. 
129  P  847;  Robertson  v.  State,  TO 
Tex.  C!r.  SOT,  159  SW  TIS,  T19];  In  re 
Evans,  170  Mo.  A.  629,  635,  98  SW 
922;  Young  v.  Fountain  Inn  Graded 
School.  64  S.  C.  131,   137.  41   SB  824. 

43.  In  re  Evans,  117  Mo.  A.  620, 
636,  93  SW  922. 

44.  Century  D.  [quot  Wolffe  v. 
Loeb,  98  Ala.  426,  438.  IS  S  744; 
Coffey  V.  Sacramento  County  Super. 
Ct.,  147  Cal.  626,  686.  82  P  76;  Sen- 
cerbox  V.    Omaha    First    Nat.    Bank, 

14  Ida.  95,  100,  98  P  369];  Standard 
D.  [quot  Byrne  v.  Drain,  127  Cal. 
663.  667,  60  P  433];  Webster  D.  [quot 
Robertson  v.  State,  70  Tex.  Cr.  307. 
169  SW  713,  719];  In  re  Evans,  117 
Mo.  A.  629,  636.  93  SW  922;  Fenn's 
Creek  Water  Power  Co.,  84  Pa.  Co. 
76.   80.  V 

[a]  "IMreot  and  oontroL"— In  con- 
struing a  city  charter,  giving  the 
common  council  authority,  by  ordi- 
nances, resolutions,  or  by-laws, 
among  other  things,  to  "direct  and 
control  the  location  of  railroad 
tracks,"  the  court  said:  "The  power 
conferred  by  the  charter  on  the 
council,  'to  direct  and  control  the 
location  of  railroad  tracks,'  does  not 
include  the  power  to  authorize  the 
constructing  of  railroads,  and  the 
exercise  of  the  right  of  eminent  do- 
main. It  merely  vests  in  the  council 
as  part  of  Its  police  power,  to  be 
exercised  in  providing  cor  the  public 
safety  and  convenience  in  tb»  use  of 


streets  and  alleys,  a  supervision  dver 
the  location  of  railroad  tracks,  where 
the  authority  to  construct  the  rail- 
road already  exists,  including  the 
power  to  designate  what  streets  and 
alleys  may  be  laid  upon."  CbioagOt 
etc.,  R.  Co.  V.  Porter,  43  Minn.  627, 
628,  629.  48  NW  75. 

4B.  In  re  Evans,  117  Mo.  A.  629. 
635,   93   SW  922. 

44.  Laundry  License  Case,  22  Fed. 
701,    702.  ^  ,. 

47.  Century  D.  (quot  Wolffe  V. 
Loeb,  98  Ala.  426,  483,  13  S  744; 
Cottey  V.  Sacramento  County  Sup^r. 
Ct..  147  Cal.  525,  635,  82  P  75;  Sen- 
cerbox V.  Omaha  First  Nat.  Bank,  14 
Ida.  96,  100,  93  P  369];  Standard  D. 
(quot  Byrne  v.  Drain,  127  Cal.  668. 
667,  60  F  483;  Sencerbox  v.  Omaha 
First  Nat.  Bank.  14  Ida.  96.  100.  93  P 
369];  Webster  Int.  D.  [quot  Neilson 
V.  Alberty.  36  Okl.  490,  496.  129  P 
847;  Robertson  v.  State,  70  Tex.  Cr. 
807,  169  SW  718,  7191;  In  re  Evans, 
117  Mo.  A.  629,  636,  93  SW  922: 
Penn's  Creek  Water  Power  Co.,  84r 
Pa.  Co.  76,  80;  Young  v.  Fountain 
Inn  Graded  School,  64  S.  C.  181,  137, 
41  SB  824;  State  v.  McPherson,  30  S: 
D.    547,    571,   139   NW   368    [cit  Cyo]. 

[al  A  nea—sarj  InoldeBt  of  "x«n> 
latlon."— (1)  Where  a  city  charter 
vested  the  common  council  with  the 
exclusive  control  and  regulation  of 
the  streets  of  a  city,  and  with  power 
"to  direct  and  control  the  location  of 
railroad  tracks,"  it  was^  held  that  the 
word  "regulate '  embraces  eveiything 
included  within  the  meaning  of  "con- 
trol and  regulation,"  control  being  a 
necessary  incident  of  ragulationi  and 
hence  a  power  to  regulate  streets 
conferred  exclusive  control  of  them. 
Chicago  Dock,  etc.,  Co.  v.  Garrity, 
116  111  165,  163,  164,  8  NB  448.  (1) 
Where  a  statute  provided  that  the 
use  of  a  street  by  a  telephone  com- 
pany is  for  a  public  and  not  a  pri- 
vate purpose,  general  power  ex- 
pressly given  to  a  city  by  a  special 
charter  to  "regulate"  the  streeba 
alleys,  etc.,  imports  power  to  control 
their  use,  the  word  "regulate" .  being 
a  word  of  wider  import  ttuui  ''coiK' 
trol,"  and  authorises  the  city  to 
grant  the  right  to  a  telephone  com* 
pany  to  erect  and  maintain  its  poles 
(n  the  streets.  Owensboro  v.  Cum- 
berland Tel.,  etc.,  Co.,  174  Fed.  789, 
760,  99  CCA  1.  (8)  "The  words  'b» 
control'  and  'to  regulate,'  ex  vl  -tec- 
mini,  imply  to  restrain,  to  check,  to 
rule  and  direct.  And  .  .  .  the  power 
to  do  either  of  these  implies  tha 
right  to  license,  as  a  convenient  and 
proper  me.ans  to  that  end.  ...  By 
this  means  the  persons  pr  -  occupa'' 
tions  to  be  regulated  are  located  xtfM 
Identified  and  brought  within  the 
observation  of  the  municipal  anthort- 
ties,  so  that  whatever  .regulatiams 
are  made  concerning  themv  may  be 
the  more  easily  and  cental  nly  en- 
forced." A  charter  provision-  au- 
thorising a  city  to  "control,"  pre- 
scribe, and  regulate  the  use  ot  its 
streets,  etc.,  confers  power  to  re- 
quire automobiles  to  bo  registered 
and  numbered.  Peo.  v.  Schneider, 
139  Mich.  678,  877,  69  LRA  346«  .^ 
AnnCas  790.  To  same  effect  Laundry 
License  Case.  22  Fed.  701,  103  NW  17l 

[b]  "ProUUt"  as  e«nlvalsat<-.An 
English  statute  provided  for  the  con- 
trol of  tramways  by  the  local  au- 
thorities, and  It  was  held,  that 
a  refusal  to  approve  of  a  particular 
paving  was  an  exercise  of  controV 
Llndley.  L.  J.,  saying:  "I  think  that 
It  Is  impossible  to  say  that  the  cor- 
poration did  not  exercise  'control' 
over  the  construction  of  these  rails, 
or  over  the  substances  or  materials 
which  were  to  be  used  in  order  to 
keep  the  rails  In  place.  They  had  a 
right  to  disapprove  of  any  material 
suggested  by  the  tramway  company, 
except  possibly  wood.  1  say  except 
possibly  wood,  because  I  am  not 
quite  sure  about  tha  construction  of 
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manage;^  to  guide ;^  to  hinder;"*  to  subdue;'*  to 
"overpower;"  to  dominate;"  to  govern;**  to  govern 
witb  reference  thereto;"  to  have  under  command," 
and  authority  over;"  to  subject  to  authority;"  to 
have  authority  over  a  particular  matter;"  to  have 
superior  force  and  authority  over."  The  word 
aeems  in  itself  to  imply  that  the  party  to  be  eon- 
trolled  has  power  to  exercise  his  functions,  or  dis- 
eharge  his  duty,  in  several  different  ways." 

OONTBOL  AS  SECUJUTV.  The  control  of  papers 
as  security  on  a  debt  implies  such  a  possession 
thereof  undo/  a  delivery  to  the  holder,  and  such  ac- 
ceptance, as  will  perfect  the  security." 

the  section  as  to  that.  If  I  prohibit 
a  man  from  doing:  a  thing,  I  control 
him  to  that  extent."  Reg.  v.  Croy- 
don, etc..  Tramways  Co.,  18  Q.  B.  D. 
St.  42.  Compare  McConvlU  v.  Jersey 
City.  *9  N.  J.  L.  38,  44  (where,  in 
oonstruInK  a  city  ordinance  author- 
ising the  ooard  of  aldermen  to  pass 
ordinances  to  regulate  and  control 
the  driving  of  cattle,  etc.,  through 
the  streets,  etc.,  of  the  city,  it  was 
held  "that  the  words  regulate  and 
control   do    neither    necessarily    nor 


OONT&OLIiBll.  In  old  Em^iah  Uw.  An  officer 
who  took  notes  of  any  other  ofiSeer's  accounts  or  re- 
ceipts, to  the  intent  to  discover  him  if  he  dealt 
amiss."  The  ofSce  of  the  Roman  antigraphns  was 
of  a  similar  character." 

In  modem  law.  An  ofiScer,  who  has  the  inq>ection, 
examination,  or  controlling  of  the  accounts  of  other 
officers;  one  who  keeps  a  connfer-r^ster  of  ac- 
counts;" a  supervising  ofBcer  of  revenue,  invested 
with  many  powers,  among  which  is  the  examination 
and  allowance  of  claims  against  the  state;*"  an  sn- 
ditor."^  Ths  official  name  implies  recognized  duties 
appurtenant  thereto."    The  term  is  sometimes  erro- 


properly  imply  prohibition.  To  regu- 
late and  <!ontroI  the  driving  of  cattle, 
Ac,  cannot  mean  to  prevent  such 
driving  altogether,  but  to  establish 
rules  and  limits,  according  to  and 
within  which  it  niay  be  done"). 

4&     In   re  EWans,    117   Mo.   A,   629, 
(IS,  93  BW  92Z;  Newbnrgh  t.  Dickey, 


184  App.  Dlv.,  791,   792,  160  NTS  176 
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roit^Bouvier  L.  D.I;  Anderson  v. 
Steckdale,  <2  Tez.  Si,  «1  Jquot  Rob- 
ertson V.  State,  70  Tez.  Cr.  807,  159 


(a1  Aa  tKrdtwiat  eastodr  aad  pea- 
■—foil.  In  construing  a  clause  in  a 
will  In  which  the  trustee  was  em- 
powered to  hold  and  control  the 
preperty  In  trust,  etc.,  the  court 
said:  'Power  to  hold  and  the  duty 
to  control  the  trust  estate  involved 
the  custody  and  possession  of  the 
trust  property,  both  real  and  per- 
sonal, and  such  a  trust  is  not  merely 
passive.  It  is  not  indispensable  to 
Uie  power  and  duty  of  a  trustee  to 
vent  the  trust  property  and  collect 
tlie  °t«nt  thereon,  [that]  the  devise 
shall  in  express  terms  so  empower 
him.'  It  is  enough  if  the  intent  to 
Invest  him  with  such  power  can  be 
gathered  from  the  will.  ...  It  was 
manifestly  the  intention  of  the 
maker  of  the  will  here  under  con- 
siditration,  (that]  the  executor  .  .  . 
should  diligently  devote  his  energy, 
Judgment  and  discretion  to  the  man- 
agement and  control  of  the  property, 
to  the  end  that  the  greatest  possible 
income  should  be  secured  therefrom." 
Ure  V.  Ure.  186  111.  218.  218,  .66  NE 
1087. 

49.  In  re  Evans,  117  Ho.  A.  629, 
836.   93   8W  922. 

to.  In  re  Evans,  117  Mo.  A.  629, 
83B,  93  SW  9S2. 

Bl.  In  re  Evans,  117  Mo.  A.  629, 
636,  98  SW  922. 

88.  Webster  Int.  D.  Iquot  Nellson 
V.  Alberty.  36  Okl.  490,  496,  129  P 
847;  Robertson  v.  State,  70  Tez.  Cr. 
*07,  169  SW  713,  719]. 

M.  Century  D.  [quot  Woltte  v. 
Loeb,  98  Ala.  426,  433.  13  S  744;  Sen- 
cerbox  v.  Omaha  First  Nat.  Bank,  14 
Ida.  96,  100,  93  P  3691;  Webster  D. 
(quot  Robertson  v.  State,  70  Tex.  Cr. 
307,  1B9  SW  713,  719]. 

84.  Century  D.  [quot  Wolffe  v. 
liOeb,  98  Ala.  426,  433.  13  S  744; 
Sencerbox  v.  Omaha  First  Nat.  Bank, 
•14  Ida.  95,  100.- 93  P  369];  Webster  D. 
(quot  WolfFe  v.  Loeb,  98  Ala.  426. 
433,  13  S  744:  Nellson  v.  Alberty,  38 
Okl.  490.  495,  129  P  847;  Robertson  v. 
State,  70  Tex.  Cr.  307,  159  SW  718, 
7191;  U.  S.  Kendall.  26  F.  Cas.  No. 
16,617,  6  Cranch  C.  C.  163;  In  re 
Evans,.  117  Mo.  A.  629.  636,  93  SW 
M2:  Penn's  Creek  Water  Power  Co. 
34  Pa.  Co.  76.  80. 
.fa)    Aa  referring  to  the  roles  ssd 


Mgnlattoas  of  a  bsneflclal  aaaoola- 
tlon. — An  agreement  by  a  member  of 
a  beneficial  association  that  he  should 
"be  governed"  by  all  rules,  laws, 
and  regulations  of  the  association 
then  In  force  or  that  might  be  there- 
after enacted  bore  reference  to  such 
laws  as  were  then  in  force  or  future 
laws  as  might  be  provided  tending 
to  regulate  his  conduct  as  a  mem- 
ber and  the  internal  affairs  of  the 
association;  and  a  further  agreement 
that  his  contract  should  "be  con- 
trolled" by  all  laws,  rules,  and  regu- 
lations then '  in  force  or  that  might 
be  thereafter  enacted  bore  reference 
only  to  such  present  and  future  laws 
as  were  in  aid  and  in  furtherance  of 
the  essential  elements  of  Indemnity, 
vouchsafed  In  his  contract,  and  did 
not  authorize  a  subsequent  by-law 
reducing  the  amount  or  recovery  in 
case  of  suicide.  Lewine  v.  Supreme 
L.odge  K.  P.  W.,  122  Mo.  A.  647.  99 
SW  821,  824. 

86.  Webster  D.  [quot  Robertson  v- 
State,  70  Tex.  Cr.  307,  169  SW  713, 
719];  Anderson  v.  Stockdale,  62  Tex. 
54  [quot  Sencerbox  v.  Omaha  First 
Nat.  Bank,  14  Ida.  95,  100,  93  P  369; 
Robertson  v.  State,  supra]. 

86.  Webster  D.  [quot  Wolffe  v. 
Loeb,  98  Ala.  426,  432,  13  S  744; 
Robertson  v.  State,  70  Tex.  Cr.  307, 
159  SW  713,  719]. 

87.  Webster  D.  [quot  Wolffe  v. 
Loeb,  98  Ala.  426.  482,  18  S  744]. 

88.  Century  D.  [quot  Wolffe  v. 
Lioeb,  98  Ala.  426,  482,  13  S  744; 
Sencerbox  v.  Omaha  First  Nat  Bank, 
14  IdaL_96,  100.  93  P  369];  Penn's 
Creek  Water  power  Co.,  34  Pa.  Co. 
75,  78;  Robertson  v.  State.  70  Tex 
Cr.  307,  159  SW  713,  719   [guot  Cyc]. 

as.  Anderson  v.  Stockdale.  62  Tex. 
61  [quot  Sencerbox  v.  Omaha  First 
Nat.  Bank,  14  Ida.  96.  100,  93  P  869; 
Robertson  v.  State,  70  Tex.  Cr.  807, 
159   SW  713,  7191. 

[a]  Voassasloa  mar  'ba  Implied, — 
Monroe  Bank  v.  Gifford,  79  Iowa  300, 
307.  44  NW  658. 

•0.  Century  D.  [quot  Sencerbox  v. 
Omaha  First  Nat.  Bank,  14  Ida.  »6. 
100,  93  P  869];  Webster  D.  [quot 
Wolffe  V.  Loeb,  98  Ala.  426,  432.  13 
S  744;  Robertson  v.  State,  70  Tex. 
Cr.   307,  169  SW  713,  719]. 

n.  U.  S.  v.  Kendall,  26  F.  Cas. 
No.  16,517,  6  Cranch  C.  C.  163. 

aa.  Monroe  Bank  v.  Oifford,  79 
Iowa  300,  307,  44  NW  658. 

63.  BurrUl  L.  D.  [cit  Fleta  lib  1  c 
18]. 

[a]  OoatroUar  of  tha  hampar. — 
"An  officer  In  the  chancery  attending 
the  Lord  Chancellor  dally  in  term 
time,  and  upon  seal -days;  whose  of- 
fice is  to  take  all  things  sealed  from 
the  Clerk  of  the  Hamper,  enclosed  In 
bags  of  leather,  and  to  note  the 
lust  number  and  effect  of  all  things 
so  received,  and  enter  the  same  In  a 
book,  with  all  the  duties  appertain- 
ing to  his  majesty,  and  other  ofllcers 
for  the  same.      Jacob  L.  D. 

[b]  OoatrOllar  of  the  honaeboldy^ 
An  ofBcer  who  controls  "the  ac- 
counts of  the  Oreen  Cloth;  and  he 
sits  wth  the  Lord  Steward  and  other 
offloers"  In  the  .  counting-house,  for 
daily  taking  the  accounts  of  all  ex- 
penses of  the  household."  Jacob 
L.  D. 


[c]  Oontrollar  of  tha  aatart. — ^An 
officer  who  "controls  the  payment 
of  wages,  and  accounts  relating  to 
the  same."     Jacob  L.  D. 

Jd]  Oontrollar  of  tha  navy. — ^An 
ofncer  who  "controls  the  payment  of 
wages;  examines  and  audits  accounts, 
and  Inquires  into  rates  of  stores  for 
shippng,  etc."    Jacob  L.  D. 

[e]  Oontrollar  of  tha  paU„ — ^~A 
clerk  of  the  Chamberlain  of  the  Ex- 
chequer who  keeps  his  accounts." 
English  L.  D. 

Jf]  OoBtroller  of  tba  plpa. — "An 
ofHcer  of  the  Exchequer,  who  writes 
out  summons  twice  every  year  to  the 
sheriffs,  to  levy  the  farms  and  debts 
of  the  Pipe."     Jacob  L.  D. 

[g1     OontroUer   of  tha   lianayar 
An  ''ofHcer  of  the  court  of  chancery." 
Abolished  by  6  &  6  Vict,  c  108.    Black 
L.  D. 

64,     Bnrrill  L.  D. 

68.     Burrill  L.  D. 

[a]  Aa  oSea  of  vaztoiia  statntoiy 
tltiaa,'  In  construing  the  term  as 
used  in  the  su;t  of  March  8,  1869,  the 
court  said:  "Upon  review  of  the  con- 
stitution and  statutes  of  the  different 
states  of  this  Union  it  will  be  found, 
that  in  a  large  majority  some  super- 
vising ofScer  of  revenue  Is  provided 
for — among  whose  duties  is  the  flnal 
auditing  and  settling  of  all  claims 
against  the  state;  and  in  all  cases 
where  such  distinctive  officer  exists, 
he  is  called,  indifferently,  'controller 
of  public  accounts,'  'auditor,'  'con- 
troller-general.' 'auditor-general,'  'au- 
ditor of  state,'  'auditor  of  public  ac- 
counts,' or  'controller.'  For  Instance, 
in  Alabama,  Connecticut,  and  Texas, 
he  is  styled  'controller  of  public  ac- 
countsf  in  Arkansas,  Indiana.  Kan- 
sas, Minnesota,  and  Ohio,  he  is  styled 
'auditor;'  in  Oeorgla,  'controller-gen- 
eral;' in  Michigan,  ^auditor-general:' 
In  Iowa,  Missouri,  and  Rhode  Island, 
'auditor  of  state,'  or  'state  auditor;' 
in  Illinois,  Kentucky,  Mississippi, 
Oregon,  and  Virginia,  'auditor  of 
public  accounts;'  In  California,  New 
York,  and  Nevada,  'controller.*  This, 
then,  being  the  received  use  in  the 
states  of  this  Union  of  these  ofBcial 
names.  It  follows  that  the  constitu- 
tional convention  of  Nevada  thui 
used  the  term  'controller,'  unless  the 
instrument  Itself  negatives  such  pre- 
sumption." State  V.  Doron,  6  Nev. 
399,  408. 

[b]  OontxoUav  of  ilia  omraaey^— 
"An  officer  of  the  United  States 
Treasury  having  the  enforcement  of 
law  relating  to  the  national  banks." 
English  L.  D.  See  also  Banks  and 
Banking  I   586. 

[c]  Oontrollar  of  tha  t»ansuiy. 
"An  officer  of  the  United  SUtes 
Treasury,  whose  duty  Is  to  examine 
and  adjust  public  accounts,  counter- 
sign warrants  and  direct  legal  pro- 
ceedings for  the  collection  of  debti 
due  the  government.  His  decision  la 
flnal  and  bindng  within  the  scope  of 
his  authority."     English   L.   D. 

86.  State  v.  Doron,  6  Nev.  399. 
408. 

67.  State  v.  Doron,  6  Nev.  311 
4D8. 

"Andttoz"  as  nBonymons  Me 
Auditor  S  1  note  6  [b]. 

68.  State  V.  Doron,  6  Nev.  Hi, 
408. 


For  later  oases,  davalopmants  and  chaagas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbtr 
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neonsly  written  "comptroller."" 

In  meehaaica.  The  easily  recogfrnsed  eylindei^ 
shaped  electric  mechanism  of  an  electric  ear  at  the 
left  hand  of  the  motorman,  which  is  operated  by  a 
handle  which  is  constantly  being  swnng  to  and  fro, 
and  is  the  visible  means  by  which  the  ^eed  of  the 
ear  is  retarded  or  promoted ;  as  a  whole,  a  device  for 
r^^Iating  or  controlling  the  current  delivered  to  an 
electrio  motor,  and  thereby  legolating  the  speed  of 
the  ear;^  the  eylindrically  shaped  stmeture  or  drum 
stationed  on  the  car  platform  on  top  of  which  is  a 
ersnk  with  a  handle  whereby  the  motorman  operates 
it,  and  so  effects  control  of  the  two  electric  motors 
through  which  the  electric  current  flows.'^ 

OONTSOLLmO  0ATT8E.  A  controlling  eanee  of 
an  accident  is  that  without  which  the  accident  would 
not  have  occurred."  ' 

OOHTBOVEBSY." 

OONT&OVE&T.''*  The  general  seeeptation  of  the 
word  is  to  deny;^'  to  dispute;^*  to  take  issue  on;"  to 


oppose  by  reasoning;"  to  oppose  or  eontest;"  to  «oit- 
test  either  by  word  of  mouth  or  in  writing.^  But 
it  has  been  held  to  hiave  a  wider  signiflcation,**  and 
fi  transaction  may  be  controverted  as  well  by  neces- 
sary and  inevitable  implications  as  by  a  denial  that 
any  facts  exist  relating  to  or  growing  out  of  suek 
transaction.**  ' 

In  KnglMid  the  term  is  applied  to  a  contest  over 
an  election  before  a  court  or  legislative  body.** 

CONTUBESNIUIL  In  Roman  law,  the  union  of 
slaves  in  a  state  corresponding  to  matrimony  which, 
however,  they  were  not 'allowed  to  contract.** 

OONTTTIIAOT.  The  term  is  used  as  a  syBonym 
of  contempt,  although  it  seems  properly  to  have  a 
stronger  meaning,  as  of  open  contempt  or  contempt 
willfully  and  stubbornly  persisted  in.** 

OONTUMELT.  Any  expression  pronounced, '  or 
action  executed,  in  dishonor,  discredit,  or  oonteonpl 
of  another  person.*"  The  following  are  grave  acta  of 
contumely :    (1)   The  imputation  of  a  crime  of  those 


•B.  Burrlll  L.  D.  See  also  Coini>- 
troUer  12  C.  J.  p  S70. 

TC.  Electric  Car  Co.  of  America 
▼.  Nassau .  Electric  R.  Co.,  81  Fefl. 
142.  S3  CCA  420. 

71.  Westlnghouse  Eilectrlc,  etc., 
Co.  V.  Toledo,  etc.,  R.  Co.,  172  Fed. 
S71.  J73,  97  CCA  «». 

7a.  Nashville  R.  Co.  v.  Normali, 
108  Tenn.  324,  <7  SW  47*.  481.  See 
generally    NeKlisence    (29^Cyc    488- 

73I    OaatrorwtMijt 
Defined  see  Actions  I  88. 
A.fflrinance   for  want  of  see  Appeal 

and  Error  |  3129. 
ArlslnK    in    bankruptcy    proceedings 

see  Banktaptcy  |  7S9. 
Between   citizens   of  dUferent  states 

see  Courts  [11  Cyc  866]. 
Between  citizens  of  the  same  state 

clalminar  land  under  grants  of  dif- 
ferent states  see  Courts   [11   Cyc 

8661. 
Jurisdiction  of  appeal,  as  affected  by 

existence  of  actual  see  Appeal  and 

Error  |  113. 
Necessity  for,  In  arbitration  proceed- 
ing see  Arbitration  and  Award  (  14. 
Submission    of    see    Submission    of 

Controversy  [87  Cyc  346]. 
To    which    Indians   are   parties   see 

Courts  [11  Cyc  86BJ. 
To   which   the   state  Is  a  party  see 

Courts  (11  Cyc  864]. 
To    which    the    United    States    Is    a 

party  see  Courts  [11  Cyc  8631. 

Aanonat  la  controfwyi 
Affecting  right  to  trial  by  Jury  s«e 

Juries  (24  Cyc  107). 
Determining: 

Appellate   Jurisdiction   see   Appeal 
and  ESrror  i  187. 

Federal  Jurisdiction  see  Courts  [11 


Cyc  878]. 
url8<"    ■ 


Jurisdiction  of  Justice  of  the  peace 
see  Justices  of  the  Peace  [24  Cyc 
462]. 

Right  of  removal  to  federal  court 
see  Removal  of  Causes   [34  Cyc 
1230]. 
See  also  Amount  8  C.  J.  p  1330  text 

and  note  S6. 

-Mmttut  in  oontrovMsy*  see  Mat- 
ter  [26  Cyc  1S89  note  29]. 

••Siun  In  costTovexvy"  see  Sum  [37 
Cyc  637  note  39]. 

«T«Ia*  la  cottteovwrsy"  see  Value 
[89  Cyc  1117  note  19]. 

[a]  "OoatcoversiM  of  a  oivll  mtr- 
tllM.'^— (1)  An  expression  used  in  the 
United  States  Judiciary  Act  of  1789 
providing  that  the  supreme  court 
shall  have  exclusive  jurisdiction  of 
all  controversies  of  a  civil  nature 
where  the  state  Is  a  party,  which  has 
been  interpreted  to  be  a  broad  and 
comprehensive  term  and  will  Include 
those  disputes  which  relate  to  the 
title,  boundary.  Jurisdiction,  or  sov- 
ereignity of  a  state.  Rhode  Island 
V.  Massachusetts.  12  Pet.  (U.  S.)  667, 
72*.  9  L>.  ed.  1233.  See  also  Wis- 
consin V.  Pelican  Ins.  Co.,   127  U.  S. 


266,  299,  8  SCt  1370,  88  L..  ed.  289 
[quot  Carpenter  v.  Beal-McDonnell, 
222  Fad.  463,  4681  (where  It  was  held 
that,  as  the  Jurisdiction  of  the  su- 
preme court  In  this  particular  ex- 
tends only  to  matters  of  a  "civil  na- 
ture," an  action  to  recover  a  penalty 
Is  not  within  the  meaning  of  the 
term).  (2)  In  construing  the  term  as 
including  questions  of  disputed 
boundaries  between  states,  the  court 
said:  "We  must  presume  that  con- 
gress did  not  mean  to  exclude  from 
our  jurisdiction  those  controversies, 
the  decision  of  which  t^e  states  had 
conflded  to  the  judicial  power,  and 
are  bound  to  give  to  the  constitution' 
and  laws  such  a  meaning  as  will 
make  them  harmonize,  unless  there 
Is  an  apparent,  or  fairly  to  be  im- 
plied, conflict  between  their  re- 
spective provisions.  In  the  construc- 
tion of  the  constitution,  we  must 
look  to  the  history  of  the  times,  and 
examine  the  state  of  things  existing 
when  it  was  framed  and  adopted 
...  to  ascertain  the  old  law,  the 
mischief   and   the   remedy.      It   is   a 

8 art  of  the  public  history  of  the 
rnlted  States,  of  which  we  cannot  be 
Judicially  ignorant,  that  at  the  adop- 
tion of  constitution,  there  were  exist- 
ing controversies  between  eleven 
states  respecting  their  boundaries, 
which  arose  under  their  respective 
charters,  and  had  continued  from  the 
first  settlement  of  the  colonies." 
Rhode  Island  v.  Massachusetts,  12 
Pet.  (U.  3.)  667,  723,  9  L..  «d.  1233. 

[bl-  "OoBtzovsniss  lespectlaf  the 
axlsMac*  of  wlUa.'< — A  statutory 
phrase  conferring  Jurisdiction  on  the 
orphans'  court,  insluding  the  i>ower 
to  Inauire  whether  a  paper-writing, 
that  was  executed  as  a  will  and  that 
was  in  existence  unrevoked  at  the 
time  of  the  testator's  death,  has  been 
since  lost  or  destroyed,  and  if  so,  to 
prove  the  contents  thereof.  In  re 
Cassldy,  go  N.  J.  Ea.  163,  166,  82  A 
920.  See  generally  Wills  [40  Cyo 
1266]. 

[c]  "Oontzovsrsy  ooncaxBlag  pitm. 
•rty." — (1)  A  statutory  phrase  which 
has  been  construed  to  be  synonymous 
with  "right  of  property.  Copp  v. 
Hennlker,  66  N.  R.  179,  187,  20  AmR 
194.  See  Right  of  Property  [34  Cyo 
17661.  (2)  But  the  expression  can- 
not be  limited  to  suits  In  which  the 
title  of  certain  specific  real  or  per- 
sonal property  Ui  the  question  in 
issue.  Copp  V.  Hennlker,  66  N.  H. 
179.  187,  20  AmR  194.  (3)  Hence  a 
refusal  to  pay  a  debt,  or  a  con- 
troversy concerning  the  amount  of 
compensation  to  be  paid  for  land 
t^ken  for  a  public  use,  Is  within  the 
meaning  of  the  term.  Copp  v.  Hen- 
nlker, supra.  But  compare  Ingram  v. 
Main  Water  Co..  98  Me.  666.  673,  67  A 
893  (where  it  was  held  that  a  claim 
for  damages  Is  not  a  controversy 
concerning  property  within  the  mean- 


ing of  a  state  constitution  declaring 
that  In  civil  suits  and  In  contro- 
versies concerning  property  the 
party  aggrieved  will  have  a  right  to 
trial  by  Jury). 

[d]  "Cmatarmuf  tonoUB|r  aa  ae- 
ooaat."— (1)  A  legal  term  that  has 
a  definite  signification.  American 
Saw  Co.  V.  Trenton  First  Nfct.  Bank 
68  N.  J.  L..  438,  4^2,  34  A  1.  (2)  H 
denotes  the  necessity  of  the.  adjust- 
ment and  settlement  of  Items  some 
of  which  are  controverted.  Amdriean 
Saw  Co.  V.  Trenton  First  Nat.  Batik, 
supra.  (8)  The  subject  is  Illustrated 
and  explained  by  a  preception  of 
such  matters  of  account  as  are  cog- 
nizable by  a  court  of  equity,  or  that 
can  be  embraced  in  the  ancient  com- 
mon-law action  of  accotmt.  American 
Saw  Co.  V.  Trenton  First  Nat.  Bank, 
supra.  (4)  The  term  Is  synonymous 
with  "controverted  account"  Amei^ 
lean  Saw  Co.  v.  Trenton  fUrm. 
Nat   Bank,   68   N.   J.   L.    438,    442,    34 

n^  <'Ooatrov«(t«a     aoeooaV     oee 

'Controversy    touching   an   account" 


ante  note  73   [d]. 

75.     Henny  Buggy  C 
Iowa  487,  488,  SS  NW  S87. 


76.     Henny  Buggy  Co.  v.  Pratt  W 


[a]  "doatrovertsA  «tMattolw  «t 
faot.>* — lA  Salle  County  v.  UilUgan, 
143  111.  321,  329.  82  NB  196;  Ameri- 
can Exch.  Nat  Bank  v.  Chicago  Nat 
Bank,  .131  111.  647,  649,  22  ITO  628. 
(both  construing  the  statute  relating 
to  the  jurisdiction  and  powers  of  the 
supreme  court). 

W.     Burrlll  t.  D. 

77.    Burrlll  Ii.  D. 

7ai    Rapalje  &  L.  L>.  D. 

79.  Burrlll  ;..  D. 

80.  Rapalje  &  U  L.  D. 

81.  Swenson  v.  Klelnschmidt  10 
Mont.  473,  479,  26  P  198  [cit  Centurv 
D.;  Webster  D.].  See  also  MiCt- 
tlson  V.  Smith,  19  AbbPr  (N.  T.) 
288,  292  (where  the  court  said: 
"The  word  'controverted"  in  con- 
nection with  the  word  "denial," 
whether  the  denial  be  general  or  spe- 
cific, requires  that  the  answer  should, 
by  its  words,  so  describe  the  alle- 
gations of  the  complaint  contro- 
verted, that  any  person  of  intelli- 
gence, though  not  a  lawyer,  can 
Identify  them""). 

as.  Swenson  v.  KlelnschfiiMt  10 
Mont  473.  479.  26  P  198. 

83.  English  L.  D. 

84.  Sohm  .Rom.  L.  (8d  ed)  p 
468. 

[a]  It  was  rsGogalsed  to  tha  «a- 
trat  of  regarding  offspring  of  sikch 
a  union  as  cognati  and  hence  de- 
barred from  Intermarriage  even  In 
case  of  emancipation.  Justinian  Dig. 
XXIII,  II,  XIV.  II. 

80.  Burrill  L.  D.  See  generally 
Contempt  ante  pi. 

88.  V.  S.  V.  Canleon,  11  Phinipplne 
218,  217  [clt  Philippine  Pen.  (5ode 
art  4S(1. 
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mibjett'^  prosecution  at  the  instance  of  the  gov- 
ernment;*' (2)  that  of  a  vice  or  a  lack  of  morality, 
:the  fe^nsequences  of  which  might  considerably  dam- 
age:ithe  fame,  credit,  or  interest  of  the  person 
ioildnided i"^  {3)  icts  which  by  their  nature,  occEusion, 
OD'circamstaiice  are  ignominions.  in  public  opinion;" 
(4)  those  which  reasonably  deserve  the  classification 
1^ '.".grave'-'  in  view  of  the  condition,  dignity,  and 
personal  circumstances  of  the  offended  party  and 
the.  .offender.*" 

:  '<)QNTUSION.  In  medical  juriepmdence,  a  bmise  ;'^ 
an  abrasion  which  is  a  breaking  of  the  skin.*' 


■fit.  ''U.  S.  V.  Canleon.  11  Philippine 
216,  217  [cit  Philippine  Pen.  Code  art 

9B.  V.  S.  V.  Canleon,  11  Philippine 
tl6,.  217  [cH  Philippine  Pen.  Code 
ert  «71. 

°  W.  U.  8.  V.  Canleon,  11  PhlUnplne 
216,  217.  [cit  Philippine  Pen.  Code  art 
4671. 

Mb  U.  S.  ▼.  Canleon.  11  Philippine 
216,  217  [cit  Philippine  Pen.  Code  art 

n.     Black  L.  D. 

8&.  Peo.  V.  t>e  Garmo,  73  App.  Dlv. 
M,  ^1,  7{S  NTS  477.  See  also  Abra- 
«uoh  1  C.  J.  p  339. 

83.    See  Cognisance  11  C.  J.  p  948. 

94^     Se^  Cogrnlxee  11  C.  J.  p  949. 

•S.     See  Cognlzor  11  C.  J.  p  949.    ' 
2  99-    "Dvlr  oonveaea"  eee  Duly  [14 
QyieillS  note  11]. 

•7.    Rapalje  ft  Li.  Ij.  D. 

•8.    Webster  Int.  D. 

iai  "OoavealenM  aad  ]mprav». 
M.*^— The  term  as'used  In  a  city 
charter  (lUthorizlnK  the  purchase  of 
jlroperty  required  for  the  use,  con- 
venience, and  tmprovenient  of  the 
<slty,  operates  to  limit  the  power  of 
^e  city,  .and  it  cannot  purchase  prop-, 
er^y  by  t-eason  of  collateral  advan- 
iAgtm  incidentally  resulting  In  the 
city's  commercial  or  business  pros- 
pertiy.  "It  Is  not  contemplated  or 
p^'nnltted  that  such  property  shall 
Be  enquired  in  aid  of  any  private 
enterprise  not  of  a  public  character, 
however  laudable  may  be  its  purpose, 
or  however  useful  may  be  its  encour- 
as'ement."  Eufaula  v.  McNab,  67 
A!a..688.  691,  42  AmR  118. 
'  [bt  "OowiiKWHty,  ooaTealeaoe,  x^ 
PMr.** — ^It  has  been  held  that  an 
agreeT^ent  to  fix  the  price  of  laun- 
^enuig,  not  being  an  agreement  to 
fix.  the  price  of  a  "commodity," 
fcbavenlence,"  or  "repair,"  as  these 
words  .  tire  used  in  the  Anti- 
Trust  l^w  (Acts  [1905]  p  1  I  1),  pro- 
nlbitinl;  combinations  to  fix  the  price 
of  any  commodity,  convenience,  or 
repair,  is  not  unlawful.  State  v. 
Frank,  114  Ark.  47,  64,  169  SW  333,  62 
X.RANS  1149,  AnnCa8l916D  983.  See 
also  Home  Tel.  Co.  v.  Granby,  etc., 
^  '  ?,0.,,147  Mo.  A.  216,  123  SW  773 
was  held  that  telephone 
a  convenience  or  com- 
iQOdfty  within  the  meaning  of  the 
term  as  used  in  a  statute  providing 
that  two  or  more  corporations  who 
iire  engaged  in  buying  or  selling  any 
tbmmo((lty,  convenience,  etc.,  shall 
iu>%  enter  into  any  agreement  to  limit 
cppipetillon  by  refusing  to  buy  from, 
qr  'sell  to,  any  other  person  or  cor- 
norattoi)  any  such  article  or  thing 
tor  the  reason  that  such  other  per- 
»o'n  dr  'corporation  Is  not  a  member 
of  AUch'  combination,  confederation, 
association,  or .  understanding) . 

Ic]  'VaolUtles  4ad  couveniances." 
—The  telephone  is  a  "convenience" 
'within  the  meaning  of  the  term  as 
Med  in  a  state  constitution  authorlz- 
ite.  the  corporation  commission  to  re- 
<)tiire  carriers  to  establish  and  main- 
/(a^  ''all  such  public  seirvlce  facilities 
4UM.  copvenlences  as  may  be  reason- 
able'and  lust,"  and  the  commission 
require    the    carrier    to    Install 


CUBO   jnome 
Tel,  Co.,  14 

(wbe^  it 


and  maintain  tn  Its  station  a  tele- 
phone ...Atchison,  etc.,  R.  Co.  v, 
f(ta,ViJ  l^i  Oky.ZlO,  217,  100  P  11.  81 


LRAN3  908. 
[d]     <Vn1IUo 


,"_"The 


power,  whether  called  police,  govern- 
mental or  legislative,  exists  in  each 
State,  by  appropriate  enactments  not 
forbidden  by  its  own  constitution  or 
by  the  Constitution  of  the  United 
States,  to  regulate  the  relative  rights 
and  duties  of  all  persons  and  corjK}- 
ratlons  within  its  Jurisdiction,  and 
therefore  to  provide  for  the  public 
convenience  and  the  public  good." 
I<ake  Shore,  etc.,  R.  Co.  v.  Ohio,  173 
U.  S.  286.  297,  19  SCt  466,  43  L.  ed. 
702  [quot  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  173  U.  S.  684,  .688,  692,  19  SCt 
566,  43  L.  ed.  853].  See  also  Atlantic 
Coast  Line  v.  Wharton,  207  U.  S.  328, 
336,  28  SCt  121,  62  L.  ed.  230  (quot 
Chicago,  etc.,  R.  Co.  v.  Wisconsin  R. 
Commn.,  237  U.  S.  220,  230,  35  SCt 
660,  69  L.  ed.  926]  (where  the  court 
said:  "It  [convenience]  is  a  relative 
expression,  and  has  to  be  considered 
as  calling  for  such  facilities  as 
might  be  fairly  demanded,  regard 
being  had,  among  other  things,  to  the 
size  of  the  place,  the  extent  of  the 
demand  for  transportation,  the  cost 
of  furnishing  the  additional  accom- 
modations asked  for,  and  to  all  other 
facts  which  would  have  a  bearing 
upon  the  question  of  convenience  and 
cost");  Public  [32  Cyc  760  note  97]. 

[e]  As  Inolndlnr  a  welL — Where 
a  turnpike  act  authorised  any  five  or 
more  trustees  to  make  turnpikes, 
with  such  suitable  outbuildings  and 
conveniences  as  they  thought  neces- 
sary, on  the  intended  line  of  the 
road,  and  the  owner  of  the  soil  next 
adjoining  a  tollhouse,  erected  in  pur- 
suance of  the  act,  contracted  with 
one  of  the  trustees  on  behalf  of  the 
rest  to  sink  a  well  for  the  conven- 
ience of  the  tollhouse,  the  expense 
to  be  borne  by  each  party  equally, 
on  the  execution  of  the  work  suit 
was  brought  on  behalf  of  the  trus- 
tees to  recover  a  moiety  of  the  cost. 
It  was  objected  that  the  sinking'  of 
the  well  in  question  was  not  within 
the  scope  or  authority  of  the  trustees 
and  Consequently  that  the  action  was 
not  maintainable*  but  the  court  sus- 
tained the  verdict  for  the  trustees, 
saying:  "The  trustees  are  to  make 
so  many  turnpikes  as  they  shall 
think  necessary  on  the  line  of  the 
road,  together  with  such  suitable 
outbuildings  and  convenience  as  are 
necessary  for  the  occupation  of  the 
turnpike  and  the  collection  of  the 
tolls  payable.  Can  it  be  doubted  that 
a  well  is  a  suitable  convenience 
within  the  scope  of  the  clause  em- 
powering the  trustees  to  make  turn- 
pikes? Is  the  toUgate  keeper  to  live 
in  the  tollhouse  without  water?" 
Newman  v.  Fletcher,  1  D,  &  R.  202, 
18  BCL,  33. 

99.     Webster  Int.  D. 

[a]  As  meaning  a  reaaomalAa  time. 
— Where  a  father  promised  a  daugh- 
ter and  her  proposed  husband,  In 
contemplation  of  their  marriage, 
"that  he  wpuld  do  equal  justice  to  all 
his  daughters,  as  fast  as  It  was  lit 
his  power  with  convenience,"  it  was 
held  that  the  true  meaning  of  the 
word  "was,  that  he  would  <U)  it  in  a 
reasonable  time,  taking  Into  con- 
sideration the  circumstances  of  his 
estate,  and  the   length  of  time  that 


OONUSEE."* 

0ONU8OE.*» 

OONYEKE.*"  A  civil  law  term,  signifying  to  sue.*' 

OONVENIENOE.  That  which  promotes  comfort 
or  advantage;*'  a  convenient  or  fit  condition  or 
time.**         

OONVEMIElfT.  The  term  is  derived  from  con- 
veniens, meaning  a  coming  together,  a  meeting,' 
and  is  defined  as  adapted;*  well  adapted;*  adapted 
to  an  end;*  appropriate;'  becoming;*  beneficial;''  fit;' 
to  which  must  be  supplied  in  each  case  the  preposi- 
tions by  or  for,  some  person  or  thing  or  purpose;' 
also  commodious;"  conductive  [conducive]  to  ease 

elapsed  between  the  marriages  of  his 
other  daughters,  and  his  advances  to 
them  respectively."  Chichester  v. 
Vass,  1  Munf.  (16  Va.)  98,  117,  4 
AmD  63. 

1.  Hastings  V.  Summerfeldt,  10 
Ont.  677.  680. 

a.  Flnlay  v.  Dickerson.  29  lU.  9, 
20. 

[a]  AsvUeA  to  •q.vUr  JwrtoaicMw. 
—"The  word  'convenient'  has  been 
sometimes  used  with  approval  by  the 
courts  in  sustaining  equitable  juris- 
diction. It  has  not  always  been 
aptly  used  and  may  be  misleading.  It 
was  never  intended  as  a  definition 
of  equity  Jurisdiction  in  the  sense  of 
saying  an  action  of  law  is  less  con- 
venient and  a  bill  in  equity  more 
convenient  It  is  the  convenience  of 
the  court,  and  not  of  the  pleader,  to 
which  the  term  appliea  In  such 
cases,  hoavever,  it  is  a  matter  of 
grace  by  the  court  and  not  of  right 
to  the  pleader.  It  may  be  that  equity 
jurisdiction  should  be  enlarged,  but 
In  the  absence  of  legislative  au- 
thority the  wisdom  of  opening  the 
door  just  a  little  wider  from  time 
to  ^me  by  judicial  rule  so  as  to 
unsettle  professionally  understood 
rules  of  practice  may  be  seriously 
doubted."  Wagner  v.  Fehr,  211  Pa. 
436,  444,  60  A  1043,  S  AnnCas  608. 

3.  Hastings  v.  Summerfeldt.  30 
Ont.  577,  680. 

4.  Webster  D.  [quot  Prina  v.  Gra- 
ham County,  16  Aria  262.  265.  143  P 
667:  Wilson  v.  Cincinnati  St.  R.  Co, 
9  OhS&CP  640,  641], 

5.  Webster  D.  [quot  Prina  v.  Gra- 
ham (^unty,  16  Aris.  252,  256,  143 
P  667;  Grand  Island  v.  Oberschulte. 
86  Nebr.  696,  699,  65  NW  301;  Wil- 
son V.  Cincinnati  St  R.  Co.,  9  OhSft 
CP  640,  641]. 

e.  Century  D.  (quot  Wilson  v.  Cin- 
cinnati St  R.  Co.,  9  OhS&CP  640. 
641];  Webster  D.  Iquot  Prina  v.  Gra- 
ham County,  16  Arts.  252,  255,  143  P 
S<7;  (}rand  Island  v.  Oberschulte,  36 
Nebr.  696.  699,  65  NW  301;  Wilson  v. 


Cincinnati  St  R.  Co..  supra]. 

7.  Webster  D.  [quot  Wilson  v. 
Cincinnati  St  R.  Co..  9  OhSftCP  (40, 
641]. 

8.  Century  D.  (quot  Wilson  v.  Cin- 
cinnati St  R.  Co.,  9  OhSftCP  (40, 
641];  Webster  D.  [quot  Prina  v.  Gra- 
ham County,  16  Ariz.  262,  256.  143  P 
667;  Grand  Isleuid  v.  Oberschulte,  3( 
Nebr.  696,  699,  66  NW  301;  Wilson  v. 
ClncinnaU  St  R.  Co.,  9  OhS&CF  640. 
641];  Flnlay  v.  Dickerson.  29  III.  9, 
20  (Its  primary  or  ordinary  mean- 
ing); McClung  V.  Bergfeld,  4  Uinn. 
148;  Hastings  v.  Summerfeldt  39 
Ont  577,  580. 

[a]  AppUed  to  a  aldaWBUc. — Grand 
Islcmd  V.  Oberschulte.  36  Nebr.  696, 
699,  66  NW  301. 

8.  Hastings  v.  Summerfeldt  30 
Ont  677.   580. 

10.  Hastings  v.  Summerfeldt  30 
Ont.  677,  580;  Century  D.;  Standard 
D.;  Webster  D.  [all  Diet,  quot  Wil- 
son V.  Cincinnati  St  R.  Co.,  9  OhS* 
OP  640,  841]. 

Ta]  Bsntovai  *•  eoBmtaat.— 
Where  the  trustees  of  an  almshouse 
were  empowered  by  letters  patent  of 
incorporation  to  appoint  and  remore 
twenty-four  Inmates  toties  quotlts 
sibi    conveniens    fore    vldcbitur,    on 


For  later  eases,  dvreilopiueats  and  eliaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  comfort,  in  any  kind  of  performance;**  promotive 
of  eomfort  or  advantage ;_  affording  certain  facili- 
ties or  accommodation;^'  easily  used;"  easy  of  ao- 
cess;*'  handy j^*  without  difficulty;"  rendering  some 
act  or  movement  easy  of  performance  or  freeing  it 
from  obatmction;^*  just;"  proper;"  suitable;"  suit- 
able for  a  required  purpose;"  serviceable." 


PiiraaM:  "Convenient  and  necessary,*"*  "can- 
venient  and  suitable  water-closet  or'privy,"  "  "con- 
venient     as     practicable,"^     "eohvenient     cer> 


tainty,' 


'convenient   courthouse,""    "conven- 


ient dispateh,"**  "convenient  for  eiwcting  mills,"** 
"convenient  in  point,  of  distance," '^  "conveni- 
ent    place,"'*    "convenient    privil^e    of    pass- 


motion  to  expungre  the  names  of  the 
inmates  from  the  registered  list  of 
freeholders,  it  was  arpied  by  coun- 
sel for  the  Inmates  as  follows:  "The 
appointment  of  the  .  .  .  inmates  of 
the  hospital  must  be  presumed  to  be 
an  appointment  for  life,  defeasible  on 
certain  conditions;  they  are  therefore 
tenants  for  life.  It  is  true,  that  by 
the  charter  of  Enisabeth,  the  gov- 
emors  have  the  power  of  removing 
the  Inmates  'as  often  as  it  shall  seem 
to  be  convenient  to  them;'  but  the 
term  convenient  had  not  the  same 
meaning  then  as  now.  It  now  means 
commodious.  In  Alnsworth's  dic- 
tionary the  word  conveniens  is  ren- 
dered 'meet,  suitable.'  The  meaning 
vf  the  charter,  therefore.  Is  that  the 
inmates  may  be  discharged  only 
upon  suitable  or  proper  occasions, 
such  as  their  misconduct  would  give 
rise  to.  This,  consequently,  is  not 
like  an  appointment  durante  bene 
placlto."  But  It  was  held  that  the 
inmates  appointed  under  this  charter 
did  not  take  an  estate  for  life  in  the 
property  enjoyed  by  them  as  such 
Inmates,  and  were  therefore  not  en- 
titled to  )>e  registered  as  freeholders; 
the  court,  by  Tindal,  C.  J.,  saying: 
"The  patent  of  incorporation  con- 
tains a  power  conferred  upon  the 
govet^ors  to  nominate  whom  they 
may  think  proper  as  Inmates  of  the 
hospital,  and  also  a  power  to  remove 
such  inmates,  which  is  given  in  the 
most  general  terms  'So  often  as  it 
shall  seem  to  be  convenient  to  them 
or  the  greater  number  of  them.'  I 
can  scarcely  conceive  words  of  more 
general  import  than  these,  or  confer- 
ring a  wider  exercise  of  discretion." 
Davis  V.  Waddington,  7  M.  &  O.  ST, 
41.  43,  49  EX:L  37,  13S  Reprint  16. 

11.  Century  D,;  Standard  D.  (both 
quot  Wilson  v.  Cincinnati  St.  R.  Co.. 
»    OhS&CP  640,   641]. 

la.  Webster  D.  [quot'  Wilson  v. 
Cincinnati  St.  R.  Co.,  9  OhS&CF  640, 
•411. 

13>  Century  D.;  Standard  D.  [both 
quot  Wilson  v.  Cincinnati  St.  R.  Co., 
»  OhSJfcCP  640,  641]. 

l*.  Standard  D.  (quot  Wilson  v. 
Cincinnati  St  R.  Co.,  8  OhS&CP  640, 
641];  Hastings  v.  Summerfeldt,  SO 
Ont.  677,  680. 

IS.  Webster  D.  [quot  LoulsTllIe, 
etc  R.  Co.  V.  Cora.,  137  Ky.  »0i,  807, 
127  SW  162] 


16.    Webster  D.    [quot   Louisville, 
tc,  R.  Co.  .V.  Com.,  11' 
127   SW   152], 


etc,  R.  Co.  .V.  Com.,  1S7  Ky.  802,  807, 


17.  McClung  V.  Bergfeld,  4  Minn. 
148. 

18.  Century  D.  [quot  Wilson  v. 
Cincinnati  St.  R.  Co.,  9  OhS&CF  640, 
6411. 

19.  Black  L.  D.;  Burrlll  L.  D. 
[both  quot  Wilson  v.  Cincinnati  St. 
R.  Co.,  9  OhS&CP  840,  641]. 

flO.  Black  L.  D.;  Burrlll  L..  D.; 
Century  V.  fall  quot  Wilson  v.  Cin- 
cinnati St.  R.  Co..  9  OhS&CP  640, 
641};  Flnlay  v.  Dlckerson,  29  111.  9, 
20:  McCiung  ▼.  Bergfeld,  4  Minn. 
148;  Hastings  ▼.  Summerfeldt,  30 
Ont.   S77,  689. 

ai.  Black  L.  v.;  Burrlll  Ij.  D.; 
Century  D.  [all  quot  Wilson  v.  Cin- 
cinnati St.  R.  Co.,  9  OhS&CP  640, 
6411;  Webster  D.  [quot  Prlna  v. 
Graham  County,  16  Ariz.  262,  266,  143 
P  667;  Orand  Island  v.  Oberschulte, 
86  Nebr.  696,  699,  56  NW  301];  Flnlay 
▼.  Dlckerson,  29  III.  9,  20;  McClung  v. 
Bergfeld,  4  Minn.  148-  Hastings  v. 
Summerfeldt,  SO  Ont.  677,  580. 

aa.  Standard-  D.  [quot  Wilson  v. 
Cincinnati  St.  R.  Co.,  9  OhS&CP  640, 
641]. 

aai  Century  D.:  Standard  D.  [both 
qnot  Wilson  ▼.  Cincinnati  St.  R.  Co., 


9  OhS&CP  840,  641];  Hastings  T. 
Summerfeldt,  30  Ont.  577,  580. 

24.  Abson  v.  Fenton,  1  B.  &  C.  196, 
203,  8  ECL  84.  107  Reprint  73;  Davis 
V.  Waddington,  7  M.  &  O.  37,  44,  49 
BCL  37,  136  Reprint  16;  Hastings  v. 
Summerfeldt,  30  Ont.  677,  581. 

[a]  Applied  to  a  zlght  of  way.— In 
a  private  act  of  parliament  for  in- 
closing the  waste  lands  of  a  manor, 
reserving  to  the  lord  all  mines, 
together  with  "convenient  and  neces- 
sary" ways  then  made  or  thereafter 
to  be  made,  In  liberty  of  laying 
wagonways,  and  to  do  such  other 
works  as  might  be  necessary  or  con- 
venient for  the  complete  enjoyment 
thereof.  It  was  held  that  In  the  con- 
struction of  the  words  "convenient 
and  necessary"  the  question  was  not 
whether  a  road  which  had  been  laid 
out  by  the  lord  over  one  of  the  allot- 
ments had  been  made  In  the  direction 
or  In  the  manner  least  injurious  to 
the  owner  of  the  allotment,  or  in  that 
direction  or  by  that  mode  which  a 
strict  and  rigid  necessity  would  point 
out,  much  less  whether  it  had  been 
made  in  that  direction  or  by  that 
mode  which,  on  a  view  of  the  work 
when  accomplished,  and  when  a  bet- 
ter Judgment  might  be  formed  than 
could  have  been  formed  before,  might 
be  thought  by  persons  possessing 
the  highest  degree  of  skill  to  be  the 
best  that  could  have  been  devised, 
but  the  question  was  whether  the 
direction  chosen  had  been  such  as  a 
person  of  reasonable  and  ordinary 
skill  and  experience  would  have 
selected  beforehand,  and  whether  the 
mode   adopted   had   been   such    as   a 

grudent  and  rational  person  would 
ave  adopted  if  he  had  been  making 
the  road  over  his  own  land,  and  not 
on  the  land  of  another.  Abson  v. 
Fenton.  1  B.  &  C.  195,  203.  8  BCL  84, 
107  Reprint  73. 

"Hseessarr"  Olstlagnlsliea  see  Nec- 
essary [29  Cyc  377  note  421. 

SB.  LiOuisviUe,  etc,  R.  Co.  v.  Com., 
137  Ky.  802,  808^127  SW  152. 

36.  Clinton  Novelty  Ironworks  v. 
Nelting,  124  Iowa  311,  3U,  111  NW 
974;  Berkson  v.  Anderson.  IIS  Iowa 
674.  677,  87  NW  402. 

[a]  As  "asareat"  or  "most  luutOy." 
— (1)  In  construing  the  term  as  used 
In  a  statute  providing  that  a  notice 
of  incorporation  must  be  published 
in  some  newspaper  as  "convenient  as 
practical"  to  the  principal  place  of 
business  of  the  corporation,  the  court 
said:  'The  word  convenient  has 
many  definitions,  but  as  used  In  this 
statute  it  seems  to  us  that  but  one 
thought  in  relation  thereto  could 
have  been  In  the  minds  of  the  makers 
of  the  law.  "The  requirement  that 
the  notice  be  published  in  some  news- 
paper as  'convenient  as  practical  to 
the  principal  place  of  business'  of  the 
corporation    means    that   It   shall   be 

gubllsHed  In  the  nearest  or  'moat 
andy'  paper  suitable  therefor." 
Berkson  v.  Anderson.  115  Iowa  674, 
677,  87  NW  402.  (2)  Any  other  con- 
struction of  such  a  statute  would  be 
strained  and  unnatural,  hence  the 
requirement  was  not  satisfied  by  pub- 
lication In  a  newspaper  published  In 
some  small  town  more  distant  from 
such  place  of  business  by  wagon 
road,  and  much  more  so  by  railroad, 
than  many  other  towns  some  of  them 
much  larger.  In  all  of  which  news- 
papers are  published.  Clinton  Nov- 
elty Iron  Works  v.  Nelting,  134  Iowa 
311.  314,  111  NW  974. 

S7.  Kendrick  v.  Dallum.  Cooke 
(Tenn.)  220,  224;  Kemble  v.  Herndon, 
28  W.  Va.  624,  630. 

[a]  b  pUadlagd — "The  statute 
having  prescribed  everything  re- 
quired to  be  inserted  in  a  declaration 


in  ejectment,  -  and  having  gone  fur- 
ther and  stated  the  manner  in  which 
the  premises  claimed  are  to  be  de- 
scribed, we  are  not  Justified,  when 
determining  what  Is  'convenient  cer-. 
tainty,'  In  applying  the  strict  rules 
of  the  common  law  special  pleading; 
but  the  certainty  must  be  such  as 
in'  the  usual  sense  of  the  word  Is  con- 
venient." Kemble  v.  Herndon,  28  W. 
Va.  524,  630.  See  also  Certainty  11 
C.  J.  p  75;  Pleading  [31  Cyc  72]. 

aa  AUgood  V.  Hill,  64  Miss.  666, 
667. 

[a]  braxoremsnt  of  oontthooss 
■qnars^— where  a  county  board  of 
supervisors  was  empowered  to  erect 
and  keep  In  repair  In  each  county  a 
"good  and  convenient  court-house," 
if  was  held  that  they  had  the  right 
to  make  an  appropriation  for  setting 
shade  trees  in  the  grounds  connected 
with  the  courthouse;  the  court,  by 
Campbell,  j.,  saying:  "Shade-trees 
may  be  necessary  to  make  a  court- 
house 'good  and  convenient.'  There 
is  no  express  grant  of  power  to  have 
fences  made  around  the  court-house 
yard,  or  to  dig  wells  or  cisterns,  or 
to  protect  the  ground  against  wash- 
ing; but  as  the  law  empowers  the 
boards  of  supervisors  to  acquire  so 
much  ground  as  may  be  necessary 
and  convenient  for  the  building  and 
use  of  the  court-hoUse,  and  reqnlrea 
the  erection  and  keeping  in  repair  In 
each  county  of  a  'good  and  con- 
venient court-house,'  it  is  Incident  to 
this  to  make  convenient  and  protect 
this  property  by  the  means  usually 
employed  in  such  cases."  AUgood  v. 
Hill,   64   Miss.   666,   «ST. 

39.  State  v.  Cunningham,  33  W.° 
Va.  607,  624,  11  SB  78  (holding  that 
an  order  directing  the  settlement  of 
a  bill  of  exceptions  "promptly  and 
with  [all]  convenient  dispatch" 
meant  with  such  reasonable  dispatch 
as  is  consistent  with  the  nature  of 
the  act  required). 

30.  Jackson  v.  liawrence.  It 
Johns.  (N.  T.)  191. 

la]  Aa  msaatar  aataral  aalll  sttM. 
—An  exception  in  a  partition  deed  of 
"all  places  which  may  be  found  con- 
venient for  erectlrig  mills"  on  a.  cer- 
tain creek,  etc.,  should  be.  construed 
to  mean  only  natural  mill'  sltes^of 
falls  in  the  creek,  and  not  placea 
where  mills  might  be  erected  and 
supplied  with  water  by  means  of 
sluices  or  other  works  of  art.  Jack- 
son V.  Liawrence,  11  Johns.  (N.  T.) 
191. 

31.  Ware  v.  Sanders,  146  Iowa 
233,  241,   124  NW  1081. 

[a]  Applied  to'halMaa  ootpna  pro* 
o«adlaga<^The  phrase  "convenient  In 

fioint  of  .distance,"  as  used  in  Code 
4420,  providing  that  application  for 
he  writ  of  habeas  corpus  must  be 
made  to  the  Judge  most  convenient 
In  point  of  distance  to  the  applicant, 
and  that  more  remote  Judges,  if  ap- 
plied to,  may  refuse  the  seme,  is  of 
quite  Indefinite  meaning,  and  often 
might  reasonably  be  applied  to  any 
one  of  several  Judges  presiding  in 
different  localities.  The  restriction 
serves  to  put  the  Judge  on  his  guard 


and  suggest  Inquiry  Into  the  pro- 
priety or  his  entertaining  the  pro- 
ceeding  and    the   good    faith   of   the 


applicant  In  coming  to  him,  but  it 
Is  not  a  Jurisdictional  question. 
When  application  is  made  to  a  su- 
preme court  Judge,  the  provisions  of 
such  section  do  not  apply,  since  the 
supreme  court  has  original  Jurisdic- 
tion coextensive  with  the  state. 
Ware  v.  Sanders,  146  Iowa  233,  241, 
124  NW  1081. 

3a.  Susquehanna  Fertiliser  Co.  v. 
Malone,  73  Md.  268,  280,  30  A  »00i 
26  AmSR  696,  9  L.RA  737;  Powell  r. 
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ing,"**  "eonyenient  sections,"**  "ecmvenient 
ffl)ace,"**  "eonvenient  speed,"**  "convenient 
thereto,"*'  "convenient  time,"**  "convenient 
times,""  "convenient  ...  to  pay,"" 
"convenient   use,"**   "convenient   nse -and   occa- 


pation;**  also  the  phrases  "as  eariy  as  con- 
venient,"** "as  soon  as  convenient,"**  "just 
and  convenient,"**  "mdbt  convenient,"**  "most 
convenient  for  both  parties,"*' 
or    Convenient,"**    "payable    as 


Bentley,  etc..  Furniture  Co..  S4  W. 
Va.  804.  807,  12  8E  1086,  12  LRA  68; 
Tipping  V.  St.  Helen's  Smelting  Co., 
4  B.  &  S.  608.  IK  ECL.  608.  122  Re- 
print 588  [aff  11  H.  L.  Cas.  642,  652. 
11  Reprint  1483]. 

[a]  AS  applTliiff  to  a  nnlganoa.— 
.(1)  No  place  can  be  "convenient"  for 
the  carrying  on  of  a  liusiness  which 
1b  a  nuisance  and  which  causes  aub- 
atantlal  Injury  to  the  property,  nor 
can  any  use  of  one's  own  land  be 
reasonable  which  deprives  an  adjoin- 
ing owner  of  the  lawful  enjoyment 
of. his  property.  Susquehanna  Fertil- 
iser Co.  V.  Malone,  73  Md.  268,  280, 
20  A  900,  25  AmSR  596,  9  LRA  737. 
<2)  The  term  "convenient  place"  In 
which  a  factory,  which  would  other- 
wise be  a  nuisance,  may  be  main- 
tained, does  not  mean  the  one  best 
for  the  profit  and  convenience  of  the 
owner  of  the  offensive  factory,  but 
the  one  where  It  shall  cause  no  ac- 
tionable Injury  to  others.  One 
nuisance  does  not  justify  another; 
still  it  may  be  taken  as  one  of  the 
surrounding  circumstances  to  be  con- 
sidered in  determining  whether  or 
not  the  other  be  a  nuisance.  Powell 
T.  Bentley,  etc..  Furniture  Co..  34  W. 
Va.  804.  810.  12  SE  108S.  12  LRA  68. 

33.  Simpson  v.  Norton,  45  Me.  281, 
290. 

[a]  Qneitlon  of  fa«t^-8impson  v, 
Korton,  45  Me.  281,  290.  See  also 
Infra  text  and   note  46    [b1. 

84.  Smith  V.  Carlow.  114  Mich.  67, 
71,  72  NW  22  [clt  Sedgwick  St.  ft 
Const.  L.  p  368]   (where  a  drain  law 

Itrovlded  that,  after  the  drain  is 
ocated,  the  commissioner  shall  "pro- 
ceed to  divide  the  route  thereof  into 
convenient  sections  for  the  letting  of 
the  work,"  etc.,  and  the  court  said: 
"The  term  'convenient  sections'  In- 
cliides  the  right  to  let  in  one  section 
at  the  discretion  of  the  commis- 
sioner"). 

35.  Tunis  V.  Lakeport  Agricultural 
Park  Assoc  98  Cal.  285,  286.  33  F 
«3.  447. 

38.  Olsen  v.  Hunter-Benn,  64  Fed. 
ttO,  631;  Gill  v.  Browne.  63  Fed.  394. 
396.  3  CCA  673;  Glllon  v.  TurnbuU,  6 
S.  C.  Ea.  148,  163;  Tarrabochla  v. 
Hlckle.    1   H.   ft  N.   US,   186.   156   Re- 

Srlnt  1168:  Sltwell  v.  Bernard,  6  Ves. 
r.   520,   622,    31    Reprint  1174. 

[a]  Am  meaniav  "xeasonalil*  dlU- 
fMoa." — Where  a  charter  party  after 
describing  a  ship  as  "now  trading" 
provided  that  she  should  "with  all 
convenient  speed  sail  and  proceed  to 
nitladelphia,"  the  court  said:  "The 
language  .  .  .  'with  all  convenient 
speed'  .  .  .  meant  reasonable  dili- 
gence with  referetice  to  the  trading 
voyage  which  the  ship  has  already 
undertaken."  Gill  v.  Browne,  63  Fed. 
394.  396.  3  CCA  573. 

[b]  As  meaalnc  "wlthoat  nBBeeMi- 
•acy  flclay."— The  provision  in  a 
charter  party  providing  that  a  vessel 
should  proceed  "with  all  convenient 
speed"  has  been  held  a  condition  pre- 
cedent and  "as  equlvaleat  to  a  stipu- 
lation that  she  should  proceed  with- 
out unnecessary  delay."  Olsen  v. 
Hunter-Benn,  54  Fed.  630,  531.  But 
see  Tarrabochla  v.  Hickie,  1  H.  ft  N. 
183,  187.  156  Reprint  1188  (where,  In 
construing  a  similar  charter  party, 
the  court  held  that  a  stipulation  to 
sail  with  all  "convenient  speed"  was 
not  a  condition  precedent,  saying: 
"There  can  be  no  doubt  about  a 
particular  day;  but  what  is  a  'con- 
venient speed'  or  a  'reasonable  time' 
must  always  be  a  subject  of  conten- 
tion. We  may  therefore  fairly  say. 
that  where  a  particular  day  is  named 
the  time  is  unambiguously  expressed; 
but  where  the  terms  are  so  lax  and 
ambiguous  as  to  lead  to  a  difference 
of  opinion,  then  the  stipulation  Is  not 
a  condition  precedent"). 


[c]     la  fha  uonstiuctioa  of  trilla^— 

It  has  been  held  that  such  and  sim- 
ilar expressions  as  used  In  wills  di- 
recting the  executors  to  pay  out 
legacies,  etc.,  with  all  convenient 
speed,  etc.,  mean  a  reasonable  time, 
which  has  generally  been  considered 
to  be  one  year,  and  that  the  court 
will  examine  into  the  principles  of 
convenience,  and  not  leave  It  to  the 
discretion  of  the  executors.  Sitwell 
V.  Bernard,  6  Ves.  Jr.  520,  622,  31 
Reprint  1174.  See  Walker  v.  Shore, 
19  Ves.  Jr.  387,  891,  34  Reprint  561: 
Blwln  V.  Elwln.  8  Ves.  Jr.  647,  549,  32 
Reprint  467  (both  construing  the 
expression  "as  soon  as  conveniently 
may  be"  as  conferring  enlarged  dis- 
cretion In  the  executors).  See  also 
Conveniently  post  p  847. 

37.  Parsons  v.  Lakenheath  School 
Bd.,  5  T.  L.  R.   497. 

[a]  OOBrenieBt  oovrt*— "Any  court 
convenient  thereto,"  in  the  EnKlish 
County  Court  Act  of  1888,  has  been 
held  not  necessarily  to  mean  one 
near  to  the  court  of  the  district  in 
which  defendant  dwells,  but  one 
which  is  convenient,  having  regard 
to  Its  facility  to  the  parties.  Par- 
sons V.  Lakenheath  School  Bd.,  6 
T.  L.  R.  497. 

38.  Harrison  v.  Crowder,  14  Miss. 
464,  474.  45  AmD  290. 

89.  Doe  V.  Bird.  6  C.  ft  P.  195,  200, 
26  EjCL  390  (where.  In  construing  the 
term  as  used  In  a  lease  containing  a 
covenant  that  the  landlord  should 
be  permitted  to.  view  the  premises 
at  "convenient  times,"  the  court 
said:  "I  think  that  he  ought  to  give 
notice  that  he  is  coming;  and  if  he 
does  not  give  notice.  It  Is  not  to  be 
considered  a  'convenient  time'"). 

4a  Newsam  v.  Finch,  26  Barb. 
(N.  T.)   176,  177. 

[a]  Aa  m—nlng  zaaaonsbla  tlzaa^ 
— where  part  payment  of  a  note  was 
made  before  it  was  legally  demand- 
able,  in  consideration  that  the  time 
for  the  payment  of  the  balance  of 
the  note  should  be  extended  until  it 
should  be  convenient  for  the  maker 
to  pay  it,  the  court  said:  "The  effect 
of  that  agreement  was,  to  postpone 
the  time  for  the  payment  of  the  bal- 
ance after  the  note  should  become 
due  by  Its  terms,  for  such  a  period 
as  under  all  the  circumstances  of  the 
case  should  be  reasonable."  Newsam 
V.   Finch.   25  Barb.    (N.   T.)    176.   177. 

41.  Vermllya  v.  Chicago,  etc.,  R, 
Co.,  66  Xowa  606,  608,  609,  24  NW 
234,  66  AmR  279  (where.  In  constru- 
ing a  railway  corporation  "may  take 
and  hold  ...  so  much  real  estate  as 
may  be  necessary  for  the  location, 
construction  and  convenient  use  of  Its 
railway,"  etc.,  the  court  said:  "The 
adjective  'convenient'  does  not  limit 
the  name  'use'  so  as  to  make  it  apply 
to  the  actual  running  of  trains  upon 
the  tracks.  That  is  done  by  virtue 
of  the  meaning  of  the  word  itself. 
The  use  of  a  thing  Is  not  the  use  of 
an  appurtenant  thereto.  The  use  of 
a  thing  may  be  convenient,  and  the 
use  -of  its  appurtenances  may  be 
convenient"). 

42.  Tunis  V.  Lakeport  Agricul- 
tural Park  Assoc  98  Cal.  286,  286,  33 
P  63,  447  (as  applied  to  a  mechanic's 
lien). 

48.    Jacobs  V.  Figard.  25  Pa.  46.  47. 

[a]  AppUsd  to  hoinestMtd  act. — 
In  construing  a  homestead  act  and 
the  duty  of  a  settler  to  return 
thereto  with  due  diligence,  the  court 
said:  "If  he  should  be  compelled  to 
quit  his  residence  on  the  land  by  any 
extraordinary  or  occasional  occur- 
rence, he  must  return  as  early  as 
convenient,  or  it  will  be  deemed  an 
abandonment:  Pfoutz  v.  Steel,  Z 
Watts  (Pa.)  409.  He  must  not  'sub- 
stitute claim  for  residence,  and  con- 
venience for  prosecution  of  the  title:' 


convenient, 

McDonald  v.  Mulhollan,  S  Watts 
(Pa.)  173.  By  returning  'as  early 
as  convenient.'  the  law  means  as 
early  as  he  reasonably  can."  Jacobs 
V.  Figard,  26  Pa.  46,  47. 

44.  McClung  v.  Bergfeld.  4  Minn. 
148. 

4B.  Neal  v.  Rogers,  22  Ont.  L.  688, 
689,  2  OntWN  607.  17  OntWR  1070. 

48.  Easton  v.  New  York,  etc  R. 
Co..  24  N.  J.  Eq.  49,  66  (as  between 
a  bridge  or  a  ferry  to  be  used  by  a 
railroad  In  crossing  a  river). 

[a]  OoBTsalaat  ilgM  of  ^trmr- — 
Where  dower  In  certain  lands  was 
set  out,  with  "privilege  to  pass  and 
repass.''  etc..  "as  is  most  convenient," 
It  was  held  that  that  expression 
meant  the  convenience  of  the  tenant 
in  dower,  the  court,  by  Park.  J., 
saying:  "The  court  further  in- 
structed the  jury,  that  the  phrase 
'as  is  most  convenient.'  had  reference 
solely  to  the  '^convenience  of  the 
plaintiff.  We  sec  no  error  in  this 
Instruction.  The  distribution  says 
that  the  plaintiff  shall  have  the  right 
to  pass  and  repass  to  the  rooms  par- 
ticularly described  'as  is  most  con- 
venient. Convenient  to  whom? 
Manifestly  to  the  person  to  ivbom 
the  right  of  passage  Is  given.  No 
other  person  is  mentioned,  or  re- 
ferred to.  The  minds  of 'the  dis- 
tributors are  occupied  In  deflnlns  her 
rights.  The  first  part  of  the  clause 
rives  her  the.  right  of  passage:  and 
the  latter  part,  aa  Is  most  con-veni- 
ent,'  merely  defines  the  way  set  out 
to  her."  Miles  v.  Douglas,  34  Conn. 
393,   394,    396. 

47.  Wilson  V.  Cincinnati,  etc.  R. 
Co.,   9   OhS&CP  640,   641. 

[?■]  Appllsd  to  a  ehaaf*  of  ▼•n«s. 
—Construing  the  statute  providing 
for  change  of  venue  in  a  suit  by  or 
against  a  corporation  which  con- 
cludes: "The  court  shall  change  the 
venue  to  the  adjoining  county  most 
convenient  for  both  parties,"  the 
court  said:  "There  Is  no  doubt  that 
using  the  words  in  the  signification 
of  physical  ease.  Lebanon,  the  county 
seat  of  Warren  county,  and  the  resi- 
dence of  the  plaintiff,  would  be  most 
convenient  for  her,  and  no  less  con- 
venient for  the  defendant  and  Its 
counsel,  than  the  county  seats  of 
either  Butler  or  Clermont  counties; 
but  I  And  that  the  meaning  of  the 
word  is  not  confined  to  physical  e^se, 
and  It  would  even  seem  that  this  is 
its  secondary  rather  than  Its  primary 
meaning.  The  ideas  of  'suitable,'  "be- 
coming, 'appropriate.'  fit  or  adapted 
to  an  end,'  are  equally  prominent  In 
the  meaning  of  tnis  word.  The  end 
sought  to  be  obtained  by  the  enact- 
ment of  this  statute,  is  to  do  exact 
justice  between  the  parties  and  place 
the  venue  of  trial  where  it  will  be 
absolutely  fair  as  between  them." 
Wilson  v.  Cincinnati  St.  R.  Co_  9  Oh 
S&CP  640.  641. 

48.  Boston,  etc..  Air  Line  R.  Co.  v. 
Coffin,  50  Conn.  160.  164;  (Xrter 
Dewar  Crowe  Co.  v.  Columbia  Bitu- 
llthic  Co.,  20  B.  a  37,  18  DomLR 
620.  28  WestLR  758,  6  WestWkly 
1215. 

[a]  As  mpUed  to  taiteoad  oosi- 
•troiOtlMi.— where  a  statute  authoi^ 
Ised  a  corporation  to  purchase,  re- 
ceive, and  hold  such  real  estate  as 
may  be  necessary  or  convenient  to 
locate  and  maintain  a  railroad,  the 
court  said:  "  Such  lands,  therefore, 
as  were  'necessary  or  convenient' 
for  the  location  of  the  railroad  and 
all  its  appurtenances  they  had  the 
right  by  their  charter  to  purchase 
or  take  In  order  to  locate,  construct, 
maintain,  complete  .and  operate  a 
railroad  between  the  points  desig- 
nated." Boston,  etc  Air  Line  R. 
Co.  V.   Coffin,   60  Conn.   150,   164. 

48.    Black  V.  Bacbelder,  130  MaasL 


For  later  oases,  devalopBMBts  and  diaarM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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"when  conyenient,'"*  "whenever  it  is  conven- 
ient, ""  and  "make  .  .  .  convenient. ' '  ** 

COWENTJSSTLY,  In  a  convenient  manner;** 
eommodiously;**  without  diffleulty;"  by  the  exercise 
of  reasonable  diligence  —  so  nsed  with  respect  to  the 
performance  of  services  enjoined  on  an  officer  by 
law." 

CONVENT.    The  fr&temity  of  an  abbey  or  priory, 


as  societas  is  the  number  of  fellows  in  a  college  ;*' 
a  religfious  house,  now  regarded  as  a  merely  volun- 
tary association,  not  importing  civil  death.'" 

OONVENTIO  LEOI  DEBOOAT.'* 

OONVENTION."  The  term  is  a  somewhat  gen- 
eral one  and  includes  agreements,  compacts,  and 
mutual  engagements  of  various  kinds.*^ 

In  the  TJnit«d  States  the  term  as  employed  in 


171,  17S;  Haatiivs  v.  8umm«rfeldt. 
30    Ont.    577,   6S1. 

[a]  A&  •stoaatim  «t  ANdlt. — ^The 
term  aa  used  in  a  written  contract 
providing  for  the  payment  of  a  cer- 
tain sum,  "payable  as  convenient," 
is  not  to  be  construed  as  meaning 
"not  payable  at  all,"  but  only  that 
some  indulgence  aa.  to  length  of 
credit  must  be  allowed  to  the  debtor. 
Black  V.  Bachelder,  120  Mass.  171, 
173;  Hastings  v.  Summerfeldt,  SO 
Ont.   677.  B8f. 

80l  Samuels  v.  Larrimore,  (Cal.) 
104  P  1001,  1002;  Works  v.  Hershey, 
35    Iowa  240,  343. 

[a]  As  meawliig  wltUn  a  reason^ 
aUs  tlBia^— (1)  One  who  borrows 
money,  to  be  repaid  "when  conven- 
ient, or  when  business  picks  up,"  is 
bound  to  repay  within  a  reasonable 
time,  and  is  not  entitled  to  hold  the 
money  indefinitely  at  his  election. 
One  year  is  a  reasonable  time  for 
repayment  of  the  money.  Samuels 
V.  L.arrimore,  (Cal.)  104  P  1001, 
1002.  <2)  It  has  been  held  that  the 
words  "when  convenient"  in  a  note 
so  payable  to  order  cannot  be  con- 
strued to  nullify  the  words  "on  de- 
mand I  promise  to  pay."  "If  any 
force  be  given  to  them  It  will  be 
that  the  maker  bound  himself  to 
pay  within  a  reasonable  time  after 
the  date  of  the  note."  Works  v. 
Hershey,   35   Iowa  340,    343. 

61.  Howe  v.  Woodruff,  21  Wend. 
(N.  T.)  640,  «42  (where  the  court. 
In  <»>n8iderinK  an  agreement  to  pay 
a  certain  sum  with  Interest,  "when- 
ever It  is  convenient  to  make  a  final 
settlement,"  said:  "The  legal  efCect 
of  such  a  stipulation  is,  I  think, 
that  the  act  shall  be  done  within  a 
reasonable  time.  It  cannot  mean 
that  the  thing  shall  be  done  on  the 
demand  of  the  party,  for  then  he 
might' demand  Immediately,  and  be- 
fore a  proper  time  had  elapsed. 
'Convenient,'  as  here  used,  must 
mean  such  a  time  for  doing  the  act, 
as  under  all  the  ciruumstahces  of 
the  case  should  be  reasonable").  See 
also  Crawshaw  v.  Hornstedt,  8  T.  I,. 
R.  426  (where  It  was  held  that  a 
contract  to  pay  at  a  person's  con- 
venience was  equivalent  to  a  con- 
tract to  pay  when  he  was  reasona- 
bly able,  and  that  the  phrase  was 
not  equivalent  to  at  his  "will  or 
pleasure"). 

6S.  Lewis  V.  Tipton,  10  Oh.  St. 
88.  75  AmD  498. 

S3.  Hastings  v.  Summerfeldt,  30 
Ont.  677,  580  [quot  Mark  xlv,  11, 
wbere  It  Is  said:  "And  he  sought 
bow  he  might  conveniently  twtray 
him"]. 

lal  ApplMI  to  alaotom  tallot. — 
Wnere  a  statute  provided  that,  when 
a  person  "has  inadvertently  dealt 
with  his  ballot  paper  In  such  a 
manner  that  it  cannot  be  conven- 
iently used  as  a  ballot  paper,"  etc., 
the  same  may  be  canceled,  the  court 
said:  "  'Conveniently'  in  the  section 
means  'conveniently  for  the  voter 
and  *  for  his  wish,  purpose,  and  In- 
tention in  voting.' "  Hastings  y. 
Summerfeldt.    30    Ont.    677.    680,    581. 

[b]  AnpUsA  to  railroad  otnurtme- 
•Wher  "      ■ 


Sere  a  charter  authorised  a 

railroad  company  "aa  soon  as  they 
conveniently  can.  to  locate  and  con- 
struct a  railroad,"  and  "to  make, 
construct,  and  erect  .  .  .  appen- 
dages necessary  for  the  convenience 
of  the  said  company  for  the  use  of 
said  railroad,"  the  court  said: 
"This  grant  of  power  unquestion- 
ably carries  with  it  the  right  to  con- 
struct turnouts,  sidings  .  .  .  and  ap- 
pendages usual  In  the  convenient  op- 


eration of  a  railroad.  .  .  .  Switches, 
sidings,  turnouts,  and  buildings  for 
fuel  .  are  essential    to    the 

operation  of  the  road.  .  .  .  The 
expression  'as  soon  as  they  can  con- 
veniently locate  and  construct'  is  not 
a  limitation  upon  the  power  to  com- 
pel the  company  to  exercise  its 
whole  authority  in  the  very  begin- 
ning, when  the  demands  of  business 
are  few."  Philadelphia,  etc.,  R.  Co. 
v.  Williams.  64  Pa.  108,  107. 
^Jc]  "OoBvenlaatlx  found." — (1) 
Where  a  statute  provided  for  the 
appointment  of  a  special  constable 
"whenever  no  qualified  constable  can 
conveniently  be  found  In  the  town- 
ship." the  court  said  that  these 
words  "must  be  construed  to  have  a 
restricting  significance"  and  "the 
convenience  must  be  a.  legal  one," 
hence  a  Justice  may  not  of  his  own 
motion  appoint  a  special  ofilcer,  nor 
may  he  do  it  on  request  of  a  litigant 
unless  there  exists  a  legal  necessity 
for  the  appointment;  in  other  words, 
it  must  be  made  to  appear  to  the 
justice,  before  he  Is  authorized  to 
appoint  a  special  constable,  that 
some-  legal  right  Is  liable  to  be 
jeopardized,  or  some  substantial  det- 
riment or  harm  come  to  the  litigant. 
Cunningham  v.  Bostwlck,  7  Colo.  A. 
169,  171,  172,  43  P  161.  (2)  Where 
the  California  statute  of  1862,  relat- 
ing to  streets,  required  the  contract- 
or, to  order  to  preserve  his  lien  for 
street  assessments,  "to  call  upon 
the  mrsons  so  assessed,  or  their 
agents.  If  they  can  be  conveniently 
found,  and  demand  payment  of  the 
amount  assessed  to  each,"  it  was 
held  that  a  return  by  the  contractor 
on  the  warrants  of  the  superintend- 
ent of  streets,  "that  he  could  not 
conveniently  find"  defendant,  without 
an/thing  to  show  what  steps  he  had 
taken  to  find  him,  was  inauflScient, 
the  court,  by  Rhodes,  J.,  saying: 
"He  must  nuOie  dUlgeht  search  and 
Inquiry  for  the  person  assessed. 
The  word  'conveniently*  In  the  sec- 
tion requiring  the  contractor  to  call 
on  the  person  aaaessed.  If  he  can 
conveniently  be  found,  and  demand 
payment,  la  very  unusual  in  such  a 
connection,  though  the  proper  inter- 
pretation may  not  be  doubtfuL  It 
certainly  does  not  mean  that  he 
should  call  on  the  owner  of  the  lot 
if  It  suits  his  convenience.  It  may, 
in  one  sense,  be  inconvenient  for  him 
to  leave  his  residence,  or  to  pass 
along  a  single  block,  or  to  enter  the 
lot-owner's  place  of  business  to  de- 
mand payment;  but  that  Interpreta- 
tion would  make  the  requirement  a 
useless  and  absurd  one.  Whatever 
it  is  the  duty  of  an  officer  to  do 
while  engaged  in  the  performance  of 
services  enjoined  upon  him  by  law, 
and  may  be  accomplished  by  the  ex- 
ercise of  reasonable  diligence,  that. 
It  may  be  said,  can  conveniently  be 
done  by  him.  The  effort  must  be 
made  to  find  the  person  assessed  be- 
fore going  in  search  of  his  agent, 
and  the  return  must  show  that  fact. 
If  he  Is  a  nonresident  of  the  city  or 
State,  or  If  he  is  temporarily  absent, 
or  if  he  has  absconded,  or  if.  after 
an  attempt  in  good  faith  to  find  him 
he  cannot  be  found,  there  is  no  diffi- 
culty in  stating  the  fact."  Guerln 
v.  Reese,  83   Cal.   292,   297. 

Bi,  Hastings  v.  Summerfeldt,  30 
Ont.    677,    580    [quot    Mark    xlv,    11]. 

68.  Bastings  v.  Summerfeldt.  Su 
Ont.    677,    680    [quot    Mark   xlv,    11], 

S6.  Anderson  L.  D.  [quot  Hast- 
ings V.  Summerfeldt,  30  Ont.  677, 
680];  Ouerln  v.  Reese,  33  Cal.  292, 
297. 


[a]    AppUad  to  ■*!•  txr  •sakraa*'— 

Where  a  provision  in  a  voluntary 
assignment  directed  that  the  as- 
signee "shall,  as  soon  as  conveni- 
ently may  be,"  sell,  etc.,  the  court 
said:  "This,  then,  required  the  as- 
signee to  make  sale  in  a  fit,  suitable, 
or  proper  manner.  In  doing  so,  it 
Is  required  to  be  done  at  a  suitable 
tlm«b  for  a  proper  price,  after  giving 
a  fit  opportunity  for  competition,  all 
adapted  to  the  interest  of  the  par- 
ties, the  nature  of  the  property,  and 
to  effectuate  the  objects  of  the  trust. 
By  applying  the  secondary  meaning 
of  the  word,  it  might  be  held  to 
apply  to  the  mere  convenience  of  the 
assignee,  but  the  rules  of  construc- 
tion require  that  the  Intention  of 
the  parties  must  be  ascertained  from 
the  Instrument  Itself."  Plnlay  v. 
Dlckerson,    29   111.  9,   20. 

[b]  Aa  uaed  la  a  wlll,r— The  ex- 
pression "as  soon  as  conveniently 
may  be,"  has  been  held  not  to  con- 
fer a  large  discretion;  and  a  court 
of  equity  will  take  care  that  powers 
conferred  on  a  trustee  shall  be  hon- 
estly exercised  for  the  benefit  of 
the  cestui  que  trust.  Walker  v. 
Shore,  19  Ves.  Jr.  387,  84  Reprint 
561;  Sltwell  v.  Bernard,  6  Ves.  Jr. 
£20,  31  Reprint  1174.  See  also  Con- 
venient ante  p  846  text  and  note  16 
tcl. 

67.     Rapalje  &  L.  L.  D. 

S8.  Rapalje  A  L.  L,.  D.  See  also 
Matter  of  Metcalfe,  2  De  G.  J.  &  S. 
122,  67  EngCh  96,  46  Reprint  321 
(holding  that  a  nun  Is  not,  since  the 
Reformation,  civiUter  mortua;  hence 
an  assignment  executed  while  In  a 
convent  for  the  benefit  of  the  su- 
perior priest  will  not  pass  title  to  a 
fund  in  the  hands  of  the  court  with- 
out evidence  that  the  petition  so  to 
do  was  an  act  unbiaaed  and  without 
duress). 

M.  A  maxim  meaning  '"Agree- 
ment derogatea  from  law?'  BurrlU 
L.  O. 

eo.  [a]  Ooavamtlon  hall  as  a 
public  utility  see  State  v,  Barnes, 
22    Okl.    191,    193,    97    P    997. 

61.     Abbott  U    D. 

[a]  Vhar*  ar*  thraa  apaelsa  of 
conventions  or  agreements;  for  they 
arlaa  either  out  of  a  publio  or  out 
Of  a  private  cause:  out  of  a  private 
cause  [that  Is  peculiar  to  one's  self]; 
or  from  usa^res  prescribed  by  law, 
or  from  the  law  of  nations.  Adams 
Gloss. 

[b]  Xa  intaraatloiua  tow^— (1)  A 
pact  or  agreement  between  atatea 
or  nations  in  the  nature  of  a  treaty; 
usually  applied  (a)  to  agreements  or 
arrangements  preliminary  to  a  for- 
mal treaty  or  to  serve  as  its  basis, 
or  (b)  International  agreements  for 
the  regulation  of  matters  of  com- 
mon interest  but  not  coming  within 
the  sphere  ofjiolitics  or  commercial 
Intercourse.  Stack  L,  D.  (2)  This 
name  is  sometimes  given  to  com- 
pacts or  treaties  with  foreign  coun- 
tries as  to  the  apprehension  and 
extradition  of  fugitive  offenders. 
Black  L.  D.  See  generally  Extra- 
dition   [19   C:yo  60]. 

[c]  "Traaty  or  oonvanttos.'*— In 
construing  a  statute  providing  that 
no  purchase,  grant,  lease,  etc.,  of 
Indian  lands  should  be  valid  "unless 
the  same  be  made  by  treaty  or  con- 
vention entered  into  pursuant  to 
the  constitution,"  the  court  said. 
"  'Treaty  or  convention'  are.  the  sig- 
nificant words  In  the  sentence.  They 
generally  mean  compacts  between 
states  and  organized  communities, 
or  their  representatives.  This  Is  the 
ordinary  signification  of  those  words, 
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CONVENTION  — CONVENTIO  VINCIT  LEGEM 


common  usage  in  statutes,  political  history,  and 
civil  government  means  and  implies  a  representative 
gathering  or  assemblage;**  an  assembly  of  delegates 
or  representatives  chosen  by  the  people  for  special 
and  extraordinary  legislative  purposes,  such  as  the 
framing  or  revision  of  a  state  constitution;^  an 
assembly  of  del^ates  chosen  by  a  political  party, 
or  by  the  party  organization  in  a  larger  or  smaller 
territory,  to  nominate  candidates  for  an  approaching 
election;"  a  gathering  of  electors  springing  from  the 
electors  who  compose  the  political  party  or  adhere 
to  a  political  principle.*" 

Li  English  law  an  extraordinary  assembly  of  the 
houses  of  lords  and  commons^  without  the  assent 
or  summons  of  the  sovereign ,  a  parliament  assem- 
bled, but  in  which  no  act  is  passed,  or  bill  signed.'^ 
Also  the  name  of  an  old  writ  that  lay  for  a  breach 
of  a  covenant.* 

Oonvention  of  congregational  ministers.  The  term 
embraces  all  members  of  the  congregational  persua- 
sion, whatever  their  theological  opinions  may  bej" 

CONVENTIONAL."  That  which  is  produced  by, 
or  depends  upon,  the  agreement  or  mutual  arrange- 
ment of  parties,"  as  distinguished  from  legal,  which 
is  something  arising  from  act  of  law." 

OonTontional  dischargo.  The  term  is  synonymous 
with  remission,  and  in  the  civil  law  is  a  release  of  a 
debt  when  it  is  expressly  granted  to  the  debtor  by 
&  creditor  having  a  capacity  to  alienate.'' 

Oonventional  division  of  the  charges.    A  term  ap- 


plied to  goods  received  in  transit  by  a  common  car- 
rier, meaning  an  apportionment  of  the  charges  by 
agreement  of  t^e  participating  carriers.'^ 

Oonvention^  estate.  A  freehold  not  of  inherit- 
ance or  estate  for  life,  which  is  created  by  the  ex- 
press acts  of  the  parties,  in  contradistinction  to 
those  which  are  legal  and  arise  from  the  operation 
and  construction  of  law.'' 

Oonventional  interest.  As  established  by  the 
Spanish  law,  that  rate  of  interest  which  is  the  rate 
general,  and  usual  by  custom,  at  a  given  time,  in  a 
g^ven  place,  and  which  may  be  greater  or  less  than 
legal  interest.™ 

Oonventional  mortgage.  Two  things  are  essential 
to  the  creation  of  a  conventional  mortgage,  namely, 
the  intention  created  on  the  part  of  the  parties  to 
the  contract,  and,  in  order  to  have  it  take  effect  in 
regard  to  third  parties,  the  expression  of  that  in- 
tention with  sufficient  clearness  to  serve  as  notice 
to  them  when  the  instrument  is  recorded.'' 

Oonventional  services.  Those  reserved  by  tenures 
upon  grants  made  out  of  the  crown  or  kidght's 
service.'* 

OONVENTIONE.  The  name  of  a  writ  for  the 
breach  of  any  covenant  in  writing,  whether  real  or 
personal." 

OONVENTIO  PBIVATOEUM  NON  POTEST 
PUBLICO  JUBI  DEEOOABE.*" 

OONVENTIO  VINOIT  LEOEM.« 


- — ^the  first  meaning  which  Is  bub-» 
seated  by  their  use.  This  Is  not 
doubted  as  to  th«  word  'treaty,'  and 
Is  scarcely  admissible  of  doubt  as  to 
the  word  'convention.'  when  used, 
as  here,  in  connection  with  the  word 
'treaty;'  and  that  the  two  words  are 
here  used  in  that  sense  Is  made  more 
obvious  by  the  words  which  follow, 
'entered  Into  pursuant  to  the  con- 
stitution.' '•  U.  S.  V.  Hunter.  21  Fed. 
«16,  «18  (construing  tJ.  S.  Rev.  St 
S  2n«). 

S3.  State  v.  Oifford,  22  Ida.  613, 
624,  126  P  1060;  State  v.  Hogan,  24 
Mont.  i)83.  392,  62  P  683;  State  v. 
Joltnsori.  JS  Hont.  548,  551,  562.  46 
P  BBS.  34  LRA  313;  State  v.  Rotwltt, 
18  Montj602.  606.  46  P  370;  State  v. 
Wefr".  5  Wiash.  82.  86.  "81  P  417.  See 
Mt»  Assemblase  6,^C  J.  p  810;  Elec- 
tions [16'Cyc  3281. 
,  [al  .  KasB  latwaog  dlstlupilalMd. 
^iiSIJftt*- v.-  oifford.  22  Ida.  613.  624, 
126fF  lOSO. 

•  ea,'  Black  Li.  I>.  See  also  Consti- 
fUtliynal  Law  {{  19,  20. 

64.  Black  L.  D.  Bee  also  Blec- 
tlons  116  Cyo  326]. 
'  fa]  Btatatory  deflnltlons.— See 
Schafer  v.  Whipple,  26  Colo.  400,  408, 
SB  P  180;  State  v.  Hopan.  24  Mont. 
888,  392,  62  P  583;  State  v.  Tooker. 
18  Mont.  640,  543,  46  P  530.  34  LRA 
315:  Price  v.  Lush,  10  Mont.  617  68, 
24  P  749,  9  LRA  467:  Matter  of 
Daniel,'  149  App.  Dlv.  '777,  779.  134 
NTS  254;  Matter  of  Cowle,  11  NTS 
838.  839,  25  AbbNCas  456;  State  v. 
Metcalf,  18  S.  D.  393.  398.  100  VTW 
923.  67  LRA  831;  State  v.  Kitsap 
County  Super.  Ct.,-70  Wash.  662,  666, 
127  P  310;  State  v.  Burdlck.  6  Wyo. 
448.   462.   46  P  854,   34  LRA  84S. 

es.  State  T.  Johnson.  .  18  Mont. 
548.   552.  46  P  533,   34  LRA   313. 

[a]  "ftonvratloa  of  UtOtgattu." — 
A  representation  of  some  political 
party.  State  v.  Burdlck,  6  Wyo.  448, 
464,  46  P  864,  34  LRA  845  (where 
It  was  said:  "A  convention  of  dele- 
gates, or  even  a  mass  convention.  Is, 
after  all,  but  a  representation  of 
some  political  party-  neither  consti- 
tutes the  party  Itselr'). 

66.    Wharton  L.  Lex. 

[a]  It  eaa  only  1>*  JtutUUd  ax 
li*o«Mlteta    rel,    as    the    parliament 


which  restored  CJharles  II,  and  that 
which  disposed  of  the  crown  an^d 
kingdom  to  Wllltam  and  Mary. 
Black  L.  D. 

[b]  "OoBvmtlon  parUamsnta." — 
A  term  applied  to  the  parliaments 
which  met  in  1660  (and  restored 
Charles  II)  and  In  1688-1689  (and 
brought  William  and  Mary  to  the 
throne).  Bouvler  L.  D.  [cit  Tasw.- 
Langmead  Eng.   Const.   Hist,  p  576], 

67.  Jacob  L.   D. 

68.  Abbott  L.   D. 

69.  Benedict  Hist.  Religions  (ed 
1824)  p  193  [quot  Atty.-Gen.  v.  Dub- 
lin.   38    N.    H.    459,    542]. 

70.  Oon'rantloBsl! 

Community    see    Husband   and    Wife 

[21    Cyc    1633   et   seq]. 
Subrogation  see  Subrogation  [37  Cyo 

367]. 
Trustee  see  Trusts   [39  C^c  19  note 

18}. 

71.  Bun-ill   L.   D. 

72.  Bouvler  L.  D.  [dt  2  Black- 
Stone  Comm.   p  120]. 

73.  Bouvler  L.  D.  [quot  Hall  v. 
Allen  Mfg.  Co.,  133  La.  1079.  1086. 
63  a  591].  See  also  Remission  [34 
Cyc    1207]. 

74.  Mutual  Transit  Co.  v.  V.  S.. 
178  Fed.  664,  668,  102  CCA  164.  See 
generally  Carriers   iS    837-941. 

75.  Rapalje  &  L.  L.  D.  See  gen- 
erally Estates   [16  Cyc  601]. 

Comrentional  Ufa  asteta  see 
Estates   [16  Cyc  614]. 

78.  Fowler  v.  Smith.  2  Cal.  668. 
571  [oit  Herman  v.  Sprlgg,  3  Mart. 
N.  S.  (La.)  190;  Caisergues  v.  Du- 
Jarreau,  1  Mart.  (La.)'  7].  See  gen- 
erally Interest  [22  Cyc  1471];  Usury 
[39   Cyc  888.]. 

77.  Benjamin's  Succ,  39  La.  Ann. 
612,   616.   2   S   187.     See  Mortgages. 

78.  Hale  Anal.  Com;  L.  p  48. 

79.  Black  L.  D. 

80.  A  maxim  of  the  civil  law 
meaning  "The  agreement  of  private 
persons  cannot  derogate  from  public 
right;  1.  e.  cannot  prevent  the  appli- 
cation of  general  rules  of  law,  or 
render  valid  any  contravention  of 
law."  BurriU  L.  D.  [clt  Ckjke  Lltt. 
166]. 

"This  principle  of  natural  justice, 
the  courts  of  law.  following  courts 
of    equity,    have,    in    this    class    of 


cases,  adopted  as  the  law  of  the  con- 
tract; and  they  will  not  permit  the 
parties  by  express  stipulation,  or 
any  form  of  language,  however  clear 
the  intent,  to  set  it  aside;  on  the 
familiar  ground,  'conventus  prlvato- 
rum  non  potest  publico  iurl  dero- 
gare.'  But  the  court  will  apply  this 
principle,  and  disregard  the  express 
stipulation  of  parties,  only  in  thoste 
cases  where  it  is  obvious  from  the 
contract  before  them,  and  the  whole 
subject  matter,  that  the  principle  of 
compensation  has  been  disregarded, 
and  that  to  carry  out  the  express 
stipulation  of  the  parties,  would  vio- 
late this  principle,  which  alone  the 
court  recognizes  as  the  law  of  the 
contract."  Jaqulth  v.  Hudson,  i 
Mich.    128,    133: 

81.  A  maxim  meaning  "The  ex- 
press agreement  of  parties  over- 
comes [prevails  against]  the  law." 
Burrlll  L.  D. 

"Nothing  is  more  reasonable  In 
Itself,  or  better  fortified  by  author- 
ity, than  that  any  person  may  by 
contract  waive  a  benefit  to  which  he 
would  otherwise  be  entitled.  'Con- 
ventlo  vlncit  legem'  Is  a  maxim  of 
great  antiquity  and  general  applica- 
tion. On  grounds  of  public  policy, 
this,  in  common  with  every  other 
natural  right,  may  be  taken  away 
by  the  legislature,  unless  the  power 
to  do  so  is  forbidden  by  the  Consti- 
tution." Schoenberger  v.  Watts.  5 
Phlla.    (Pa.)    51,    69.  " 

This  maxim  does  not  apply^to  pre- 
vent the  application  of  the  general 
rule  of  law  rBroom  Leg.  Max.);  but 
if  a  debtor  "can  make  a  better  bar- 
gain, or  one  more  suited  to  his  inter- 
est, by  making  his  election  In  the 
contract,  what  Is  there  to  f<»-blil 
him?  He  does  no  violence  to  the 
•'X-  J*"*^  ''?  °"'y  makes  the  choice 
which  the  law  gives  to  him.  It  l.i. 
therefore,  not  in  derogation  of  law. 
but  simply  the  exercise  of  a  privi- 
lege, and  the  maxim  of  the  law  Itself 
is  that  'conventlo  vlncit  legem.'" 
Shollenberger  v.  Brinton,  52  Pa.  10, 
96.  And  see  Loeb  v.  Hellman.  li 
N.  T.  601,  603  (where  the  court  salJ: 
"Though  the  law  thus  declares  the 
rule,  the  contract  of  the  'parties  may 
vary  it"). 


For  later  oaaaa,  davaloymanta  and  ohangaa  In  the  law  see  cumulative  Annotations,  aame  title,  pi^ge  and  note  number. 
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OOITVILRSANT.    Acquainted;**  familiar." 
OONVSBSANTES.    In  old  English  law,  conver- 
sant or  dwelling;"  commorant." 

OON VBESATION.*"    Familiar  intercourse;*'   an 
exchange  of  thoughts  or  sentiments.**    The  word  has 


also   been  constmed  to   mean  manner  of   living; 
habits  of  life;  conduct,** 

CONVERSE.  To  hold  intercourse,  to  talk  famil- 
iarly.*" The  term  is  also  used  as  meaning  to  be  em- 
ployed or  engaged  with." 


[a]  Amdlad  or  MEplalnad  Ibi 
Western  union  Tel.  Co.  v.  Douirh- 
erty,  S4  Ark.  221,  223,  15  SW  468, 
3<  AmSR  Sa,  11  LRA  102;  Capo  v. 
Bugdahl.  117  La.  992,  995,  42  S  478 
(where  the  maxim  Is  written  "eon- 
ventlo  faclt  legem");  Winkley  v.. 
Salisbury  Mfg.  Co.,  14  Gray  (Mass.) 
443.  446;  Arnold  v.  Delano,  4  Cush. 
(Mass.)  33,  39.  SO  AmD  754:  Ashley 
V.  Pease,  18  Pick.  (Mass.)  268,  273; 
Chouteau  r.  Allen,  70  Mo.  290,  333; 
Masseneale  v.  Western  Union  Tel. 
Co..  17  Mo.  A.  257.  260;  Loeb  v.  Hell- 
man.  88  N.  Y.  601,  603;  Baker  v. 
Hoag.  7  Barb.  (N.  Y.)  113,  117;  Allen 
V.  Jaqulsh,  21  "Wend.  (N.  Y.)  828, 
631;  Snollenberger  v.  Brlnton.  62  Pa. 
10,  96;  Shoenberger  v.  Watts,  6 
Phlla.  (Pa.)  51,  59;  Belcher  v.  Cook, 
4  U.  C.  Q.  B.  401,  412;  Everett  v. 
Glyn.  6  Taunt.  426,  428.  1  HCL.  686. 
128  Reprint   1100. 

82.  Black   L.  D. 

ra]  A.  tena  of  laoleBt  l»w<— A  dec- 
laration for  goods  sold  and  deliv- 
ered; defendant  pleads  In  abatement, 
and  traverses  the  "Inhabitancy;" 
plalntm  demurs  that  the  Statute  of 
Additions  expresses  the  word  "con- 
versant." and  that  Rastall,  and  all 
the  old  entries,  are  so,  and.  Indeed, 
some  modem  entries  are  "oommo- 
rant."  but  none  "Inhabitant."  This 
objection  was  held  good;  for  "a  man 
may  lodge  In  one  parish  and  work  in 
another;  he  is  conversant  where  he 
works."  Shields  v.  Cuthbertson. 
Barn.  162.  94   Reprint  867. 

83.  Black  L.  D. 

84.  Black  L.  D.  See  Conversant 
ante  this  page. 

85.  Black  L.  D.  See  Commorant 
12  C.  J.  p  211. 

88.    Coxv«xsati<mi 
As   evidence    see    Criminal    Law    (12 

Cyc  4201. 
Oiminal   see  Husband  and  Wife  [21 

CVc   1628]. 
Ground  for  impeachment  of  witness 

see  Witnesses   [40  Cyc  2687]. 

[18  C.  J.— <4] 


87.  In  re  Fenton,  97  Iowa  192,  200, 
66  NW  99. 

[a]  Between  IraslMUia  «ad  wlf*.— 
In  construing  a  statute  providing 
that  a  party  to  a  libel  for  divorce 
cannot  testify  to  private  conversa- 
tions between  the  parties  while  liv- 
ing together  as  husband  and  wife, 
it  was  held  that  the  exclusion  of 
mere  private  conversation  was 
proper,  but  that  "this  exclusion  of 
testimony  is  however  to  be  strictly 
confined  to  mere  conversation  be- 
tween the  parties,  and  not  to  be 
extended  so  far  as  to  exclude  evi- 
dence of  everything  said  by  one  of 
the  parties  In  the  absence  of  other 
persons.  Mere  abusive  language 
addressed  by  one  party  to  the  other, 
when  they  were  not  In  conversation, 
might  be  the  subject  of  testimony  by 
the  party  to  whom  It  was  addressed, 
and  would  be  competent  evidence." 
French  v.  French,  14  Gray  (Mass.) 
186,  188.  To  same  effect  Puller  v. 
Puller.  177  Mass.  184,  58  NE}  688,  83 
AmSR    278. 

88.  In  re  Fenton,  97  Iowa  192. 
200,  66  NW  99  (where  the  court 
said:  "And  that  is  evidently  the  im- 
port of  the  word  In  the  question"). 

[a]     mastrteted  to  spoken  worts'— 

Where  a  statute  excluded.  In  an  ac- 
tion, evidence  therein  of  or  concern- 
ing any  conversation  with,  or  admis- 
sion of,  a  deceased  or  insane  party 
or  person,  relative  to  any  matter  at 
issue  between  the  parties,  the  court 
said:  "The  language  of  the  act.  'any 
conversation  with,  or  admission  of,' 
refers,  strictly,  only  to  spoken 
words,"  and  does  not  "exclude  testi- 
mony of  the  acts  of  the  deceased  or 
insane  party."  Chadwlck  v.  Cornish. 
26  Minn.  28,  31.  1  NW  66  (construing 
L.    [18771   c   40). 

[b]  AdmlBBton  dlstincnlalMa. — 
"  'Conversation'  when  employed  to  de- 
note an  interchange  of  sentiments,  or 
a  talking  together,  implies  mutuality; 


the  notion  ordinarily  conveyed  by  its 
use,  is  an  oral  discourse,  or  talk. 
In  which  two  or  more  participated, 
while  the  word  'admission'  is  appli- 
cable to  a  statement  or  declaration 
made  by  one  person  alone.  The  two 
words  together  seem  to  embrace 
every  form  of  oral  statement  con- 
templated by  this  exception,  while 
either,  alone,  might  not  be  broai 
enough  to  do  so."  Jackson  v.  Ely,  6T 
Oh.  St  460,  462,  49  NX!  792. 

88.  Bradshaw  v.  Peo.,  158  111.  166, 
160,  38  NB  652  (construing  a  statute 
relating  to  the  abduction  of  a  female 
of  "chaste  life  and  conversation." 
and  holding  that  "chaste  life  and 
conversation"  mean  the  same  as  a 
"chaste  life  and  previous  character"). 

9a  Webster  D.  [quot  Scott  v. 
State,   7   Lea   (Tenn.)    232.   233]. 

[a]  "CoBunnsloate"  STaonymoiis. 
— An  oath  administered  to  an  offlcfer 
not  to  allow  the  jury  to  converse, 
etc.,  is  substantially  the  same  as  not 
to  allow  them  to  "communicate." 
"The  OfRcers  were  sworn  to  keep 
[the  jury]  together  separate  and 
apart  from  other  citizens,  and  not 
permit  them  to  converse  with  any 
person  or  to  converse  with  them 
themselves,  about  the  case.  It  is 
insisted  that  the  oath  should  have 
been  that  they  should  not  communi- 
cate, etc.,  and  that  the  offlcers  should 
not  converse  with  each  other  In  their 

f)resence,  etc.  The  oath  as  admin- 
stered  is  substantially  thaf  Insisted 
on.  .  .  ,  If  kept  separate  and 
apart,  and  prevented  from  holding 
Intercourse  with  others,  the  Jury 
would  certainly  be .  free  from  the 
danger  of  corruption."  Scott  v.  State, 
7  Lea  (Tenn.)  232,  233. 

91.  Qulnn  V.  People,  71  N.  T.  661, 
568,  27  AmR  87  [quot  3  Coke  Inst. 
84:  Richardson  D.J  (where  It  was 
said:  "  'But  a  shop  wherein  any  per- 
son doth  converse' — 1.  e.  be  employed 
or  engaged  with"). 
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A.  Bans  and  Nature  of  Doctrine  [}  2]  p  852 

B.  Applicatum  of  Doctrine  [U  3-6]  p  853 

1.  In  General  [$  3]  p  853 

2.  Application  Only  in  Equity  [J  4]  P  854 

3.  Mode  of  Direction  [J$  5-6] .p  854 

a.  Must  Create  Legal  Right  [$  5]  p  854 
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Annexation  of  chattel  to  real  property  see  Flztnzaa  [19 

Cyc  108S]. 
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Personalty  as  aSectinr  title  see  Aooassion  i  13. 

Property  in  general  see  VxOMrty  [S2  Cyc  672]. 
Conversion  of  banlc  into  national  btuik  see  Banks  and 

WawWiir  {  E81. 
Conversion    of    partnership    property    see 

[SO  Cyc  -tie]. 


Exemption  of  proceeds  of  exempt  property  i 

turns  [18  <^c  1443]. 
Severance  of: 

Crops  from  land  see  Orays  [12  Cyc  9751. 
'Bsa  BM  IBmsnla  [2 
^  see  KonlBS  rlE  Ore  " 
•rtjr  [32  Cyc  672] 
•slon    of 


Oil  from  land  see 

Trees  from  land  see  ^ogglag 


IBaanla  f27  Cyc  722]. 
r  [M  Cyc  16S4]:  Wior- 


Wron^ful     conversi 
OonwrsiOB 


slon    of    personalty 
(38  Cyc  1«7]. 


I.    DEFINITION 


[{1]  In  equity  conversion  is  the  exchange  of 
property  from  real  to  personal,  or  from  personal  to 
real,  which  takes  place  under  some  circumstances 
in  the  consideration  of  the  law,  such  as,  to  give 


effect  to  directions  in  a  will  or  settlement,  or  to 
stipulations  in  a  contract,  although  no  such  change 
has  actually  taken  place. 


n.  NATUBE  AND  APPLICATION  OF  DOOTBINE  IN  GENEBAL 


[i  2]  A.  Basis  and  Nature  of  Doctrine.  The 
doctrine  of  equitable  conversion  rests  on  the  pre- 
sumed intention  of  the  owner  of  the  profterty,'  and 
on  the  principle  that  equity  regards  things  directed 


or  agreed  to  be  done  as  having  been  actually  per- 
formed, where  nothing  has  intervened  which  ought 
to  prevent  a  performance.'  It  is  a  legal  fiction  in- 
vented to  protect  the  beneficiaries  and  to  sustain 


1.  Bouvier  Li.  D.  To  same  effect 
Clarke's  App.,  70  Conn.  196,  39  A  156; 
In  re  Journey,  7  Del.  Ch.  1,  44  A 
796:  Clapp  v.  Tower,  11  N.  D.  666,  93 
NW  862. 

[a]  OtlMr  asflnitiona. — (1)  "That 
chanre  In  the  nature  of  property  by 
which,  for  certain  purposes,  real  es- 
tate Is  considered  as  personal,  and 
personal  estate  as  real,  and  trans- 
missible and  descendible  as  such." 
Haward  v.  Peavey,  128  111.  430,  43S, 
21  NE3  503,  16  AmSR  120;  3  Pomeroy 
Kq.  Jur.  I  1159  [quot  Allen  v.  Watts. 

98  Ala.  384,  11  8  646;  Oeiger  v. 
Bitxer,  180  Oh.  St.  66,  88  NE  134,  22 
LRANS  286,  17  AnnCas  161).  (2) 
"The  putting  of  money  into  land,  or 
land  Into  money."     Maitison  v.  Stone, 

99  S.  C.  161,  168,  82  SE  1046.  (3)  "A 
constructive  alteration  In  the  na- 
ture of  the  property  by  which,  in 
equity  real  estate  is  regarded  as  per- 
sonalty or  personal  estate  as  realty." 
Beaver  v.  Ross,  140  Iowa  164,  167, 
118  NW  287,  20  LRANS  66,  17  Ann 
Cas  640.  To  same  effect  Clapp  v. 
Tower.  11  N.  D.  666,  668,  93  NW  862. 

(4)  "A  change  of  property  from  real 
into  personal  and  from  personal  Into 
real,  not  actually  taking  place,  but 
presumed  to  exist  only  by  construc- 
tion or  intendment  of  equity."  Bis- 
pham  Eq.  8  307  [quot  Greenwood  v. 
Greenwood,  178  111.  387,  402,  63  NE 
101;  Duckworth  v.  Jordan,  138  N.  C. 
620.  525.  61  SB  109];  Clifton  v. 
Owens.    170    N.    C.    607,    87    SB    502. 

(5)  "The  transformation  of  one 
species  of  property  into  another,  as 
money  into  land  or  land  into  money: 
or,  more  particularly,  a  Hction  of 
law,  by  which  equity  assumes  that 
such  a  transformation  has  taken 
place  (contrary  to  the  fact)  when  it 
is  rendered  necessary  by  the  equities 
of  the  case, — as  to  carry  into  effect 
the  directions  of  a  will  or  settlement. 
— and  by  which  the  property  so  dealt 
with  becomes  Invested  with  the*  prop- 
erties and  attributes  of  that  into 
which  It  Is  supposed  to  have  been 
converted."     Black  L.   D. 

9.  ROckland-Rockport  Lime  Co.  v. 
Leary,  203  N.  T.  469.  97  NE  43.  LRA 


1916F  362,  AnnCasltl3B   62. 

I&taBtion  of  t««t«tor  see  infra 
ii  26-32. 

8.  U.  S. — ^Peter  v.  Beverly,  10  Pet. 
632,  9  I.,  ed.  522;  Craig  v.  tiSsUe,  3 
Wheat.   663,   4   L.  ed.  460. 

111.— Rodlsch  V.  Moore,  266  111.  106, 
107  NB  108:  Rhodes  v.  Meredith.  260 
111.  138.  102  NB  1063.  AnnCa8l(14D 
416;  Greenwood  v.  Greenwood,  178 
111.  387.  53  NE  101;  Haward  v. 
Peavey,  128  111.  430,  21  NB  60S.  15 
AmSR  120;  Rankin  ▼.  Rankin.  36  111. 
293.  87  AmD  206. 

Ind. — Comer  v.  Light,  176  Ind.  867. 
93  NE  660,  94  NB  326  [rev  (A.)  93 
NB   344]. 

Iowa. — Ingraham  v.  Chandler,  161 
NW  434;  Beaver  v.  Ross,  140  Iowa 
154,  118  NW  287,  20  LRANS  65,  17 
AnnCas  640;  Boland  v.  Tiernay,  118 
Iowa  69,  91   NW^  836. 

Ky. — Collins  v.  ComlM.  160  Ky.  325, 
169   SW  721. 

Mo. — In  re  O'Bannon,  142  Mo.  A. 
268.    126   SW  216. 

N.  J. — Roy  V.  Monroe,  47  N.  J.  Eq. 
366,  20  A  481;  Fluke  v.  Fluke,  16 
N.  J.  Bq.  478. 

N.  T. — Rockland-Rockport  Lime 
Co.  V.  Leary,  203  N.  Y.  469,  97  NB 
43,  LRA1916F  352.  AnnCasl913B  62; 
Moncrief  v.  Ross,  BO  N.  T.  431;  Man- 
ice  V.  Manlce.  43  N.  T.  303  (mod  1 
Lans.  348];  Matter  of  Russell,  69 
App.  Dlv.  242,  69  NTS  663  [aff  168 
N.  T.  169.  61  NE  166];  Gourley  v. 
Campbell,  6  Hun  218  [rev  on  other 
grounds  66  N.  T.  169];  Arnold  v. 
Gilbert.  6  Barb.  190;  Renwick  v.  Ren- 
wick,  63  Misc.  696,  117  NTS  217  [aff 
136  App.  Dlv.  938  mem,  121  NTS 
1145  mem  (aff  201  N.  T.  647  mem, 
95  NB  1138  mem)];  Lorillard  v. 
Coster,  6  Paige  172  (rev  on  other 
ground^,   14   Wend.    266). 

N.  D. — Clapp  V.  Tower.  11  N.  D. 
666.  93  NW  862;  Penfleld  v.  Tower, 
1   N.  D.   218,  46  NW  413. 

Oh. — Geiger  v.  Bitxer.  80  Oh.  St. 
65,  88  NB  134,  22  LRANS  286,  17 
AnnCas   161. 

Pa. — Painter  v.  Painter,  220  Pa. 
82,  69  A  323.  20  LRANS  117;  Yerkes 
V.  Yerkes.  200  Pa.  419,  60  A  186  irev 


16  Pa.  Super.  4421;  Hamer's  App..  61 
Pa.  405. 

Va. — McClanachan  v.  Biter.  Z-Qratt 
(43  Va.)  280;  Com.  v.  Uartln.  5 
Munf.    (19  Va.)    117. 

Wis.— Ford  V.  Ford,  70  Wis.  19,  31 
NW  188,  6  AmSR   117. 

Bng.— Crabtree  v.  Bramble,  S  Atk. 
680,  26  Reprint  1191;  Guidot  v.  Gul- 
dot.  8  Atk.  264,  26  Reprint  94S: 
Fletcher  v.  Ashbumer,  1  Bro.  Ch.  497. 
28  Reprint  1289,  7  ERC  1;  Foone  v. 
Blount,  1  Cowp.  464,. 98  Reprint  1188: 
Fitzgerald  v.  Jervolae.  5  Madd.  25,  6t 
Reprint  804;  Lechmere  v.  Oirlisle,  J 
P.  Wms.  211,   24  Reprint  108S. 

"The  principle  upon  which  the 
whole  of  this  doctrine  is  founded  is, 
that  a  court  of  equity,  regarding  the 
substance,  and  not  the  mere  toTma 
and  circumstances  of  agreements  and 
other  instruments,  considered  things 
directed  or  agreed  to  be  done,  as  liav- 
ing  been  actually  performed,  where 
nothing  has  Intervened  which  ouKht 
to  prevent  a  performance.  This 
(luallncation  ot  the  more  concise  and 
general  rule,  that  equity  considers 
that  to  be  done  which  1b  agreed  to 
l>e  done,  will  comprehend  the  cases 
which  come  under  this  head  of 
equity."  Craig  v.  Leslie,  S  Wheat. 
(U.  a.)  563.  678,  4  L.  ed.  460. 

"The  whole  doctrine  of  equitable 
conversion  depends  upon  the  well  es- 
tablished and  familiar  principle,  that 
a  court  of  equity  loolu  upon  that  as 
done,  which  the  parties  to  an  agree- 
ment or  marriage  settlement  luve 
contracted  to  do,  or  which  the  tes- 
tator by  his  will  has  directed  to  be 
done.  80  far  as  the  contract  of  the 
parties,  or  the  will  of  the  decedent 
could  have  been  carried  into  effect 
without  violating  any  equitable 
principle  or  rule  of  law."  Lorillard 
v.  0>ster,  6  Paige  (N.  Y.)  172.  sis 
[rev  on  other  grounds  14  Wend. 
265]    (per  Walwtorth.  (^i.). 

(a]  -Whrnf  tha  ztilits  of  tblid 
penona  attach  or  taitaarraa*  before 
sale  the  fiction  of  equitable  conrer- 
slon  does  not  apply.  Comer  v.  Light 
176  Ind.  367,  93  NB  660.  94  NE  3!S 
[rev  (A.)  92  NB  344). 
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and  carry  out  the  intention  of  the  testator  or 
settlor,  never  to  defeat  it,^  and  is  frequently  ap- 
plied to  solve  questions  as  to  the  validity  of  a  trust, 
nnd  to' determine  the  legal  character  of  the  interest 
of  beneficiaries,  and  the  devolution  of  property  as 
between  real  and  personal  representatives;'  but 
where  the  intention  or  purpose  fails,  the  fiction 
will  not  be  applied." 

The  foim  into  which  property  changes  is  not  ma- 
terial, for  equity  will  follow  the  property  into  what- 
ever form  it  may  assume  in  order  to  secure  it  for 


4.  Colo. — ^ESagan  v.  Mahoney,  24 
Colo.  A.  285.  134  P  156. 

Ind. — Lantx  v.  Caraway,  180  Ind. 
484,  108  NE  SS6.  60  LRANS  32; 
Comer  v.  Light,  175  Ind.  367,  93  NB 
660,  84  NE  325  [rev  (A.)  S2  NE!  344]. 

Iowa. — In^aham  v.  Chandler,  161 
N-W  434. 

Kan. — Penaaeola  State  Bank  v. 
Hurray.  86  Kan.  766,  121  F  1117,  39 
LRANS  SIX. 

N.  T. — Matter  of  McKay,  75  App. 
Div.  78,  77  NTS  84S  [mod  on  other 
grounds  37  Misc.  B90,   76  NTS  1089]. 

Pa. — In  re  Reed.  237  Pa.  126,  86 
A  138:  Terkes  v.  Terkes,  200  Pa. 
41»,  BO  A  186  (rev  15  Pa.  Super. 
442];  Haberly'B  App.,  191  Pa.  289,  43 
-*  207. 

"The  theory  of  equitable  conver- 
sion Is  a  fiction  Invented  to  promote 
Justice  by  carrying  out  the  purpose 
of  the  testator,  and  it  should  be  ap- 
plied with  that  purpose  In  view." 
Pensacola  State  Bank  v.  Murray,  86 
Kan.  766.  768.  121  P  1117,  39  LRANS 
817. 

"The  Action  of  constructive  con- 
version is  grounded  upon  the  propo- 
sition that,  in  the  absence  of  inter- 
vening interests  or  rights,  the  testa- 
tors intention,  as  It  aiiects  the  bene- 
ficiary, shall  control:  but  when  the 
question,  as  to  possession  before  sale 
is  one  between  the  beneficiary  and 
the  trustee  of  a  mere  power  oi  sale, 
the  right  of  the  beneficiary  ig  su- 
perior; or  If  the  rights  of  third  per- 
sons attach  or  intervene  before  sale, 
the  fiction  is  destroyed."  Comer  v. 
Light,  175  Ind.  367,  373,  93  NE  '660, 
94    NE  325  [rev   (A.)  92  NE  344]. 

"An  equitable  conversion  arises 
where  owing  to  the  binding  directions 
of  a  will  it  Decomes  proper  and  legal 
for  a  court  to  treat  real  estate  as 
having  been  converted  Into  personal 
property  although  there  has  been  no 
actual  exchange."  In  re  McKay,  75 
App.  Div.  78,  80,  77  NTS  846  [overr 
37    Misc.   690,   76  NTS  1069]. 

[a]  ni*  dofltiliie  la  for  tta*  via- 
POM  of  gwawiliiy  tlis  intarMta  or  the 
beneficiaries  and  of  effecting  the  in- 
tention of  the  trufftor  and  should 
not  be  exercised  for  the  purpose  of 
defeating  it.  Eagan  v.  Mahoney,  J4 
Colo.   A.   286.  134  P  156. 

Jb]  "Tha  eraolal  t«at  in  the  ap- 
cation  of  the  doctrine  always  Is, 
whether  it  is  absolutely  necessary 
to  carry  out  the  purpose  and  object 
of  the  testator  or  settlor.  If  its  In- 
terposition Is  a  necessity,  then  It 
may  be  Invoked  with  all  Its  legal 
consequences.  Before  the  rule  can 
operate,  however.  In  the  case  of  a 
will,  the  purpose  of  the  testator 
must  be  ascertained.  Until  this  is 
done  there  is  no  room  for  the  appli- 
cation of  the  doctrlne>  The  Intent 
of  the  testator  being  ascertained, 
then  so  far.  and  only  so  far,  as  there 
Is  a  necessity  to  carry  that  into  ef- 
fect will  there  be  conversion,  though 
an  actual  sale  of  the  land  has 
taken  place.  The  doctrine  Is  not  an 
Inexorable  rule  of  law  to  control  the 
inheritance  of  estates,  or  to  defeat 
the  intestate  laws  of  the  state  which 
direct  the  disposition  of  the  estates 
of  the  dead.  It  is  not  an  inheritance 
law,  nor  Is  it  a  rule,  enforceable  at 
law  or  in  equity,  by  which  a  court 
can  divert  the  transmlssloiir  of  real 
property  from  the  inheritable  chan- 
nel provided  by  the  laws  of  the  com- 
monwealth.    It   Is   simply  a  fiction. 


a  creation  of  equity,  to  carry  into 
effect  the  purpose  In  the  disposition 
of  his  real  estate  which  a  testator 
has>9xpre8sed  in  his  will,  and  which, 
without  its  application,  would  be  de- 
feated." Painter  v.  Painter,  220  Pa. 
82,   86,   69  A   323,   20   LRANS  117. 

[c]  "Ita  avBlioatioa.  trnqjaixtm  oon- 
■tant  watoliftilw—  to  guard  against 
the  tendency  to  become  a  formal 
rule  de  Jure  without  regard  to  Its 
real  purpose  and  necessity."  Terkes 
v.  Terkes,  200  Pa.  419,  423,  50  A 
186   [tev  15  Pa.  Super.  442]. 

[dj  "n  ahonU  aerrar  he  ovsrlooksd 
that  that*  la  no  real  coavmniloB,  (i) 
the  property  reaialns  all  the  time  in 
fact  realty  or  personalty  as  it  was, 
but  for  the  purpose  of  the  will  so 
far  as  it  may  be  necessary,  and  only 
BO  far,  it  is  treated  In  contempla- 
tion of  law  as  If  It  had  been  con- 
verted." Terkes  v.  Terkes,  200  Pa. 
419,  423,  50  A  186  [rev  15  Pa.  Super. 
442).  (2)  "The  fiction  of  equity 
cannot  operate  lAyslcally  upon  the 
lands  nor  can  it  affect  the  proceeds 
until 'they  are  physically  produced. 
The  utmost  that  can  be  derived 
from  the  authorities  with  respect  to 
equitable  conversion  Is  that  the  doc- 
trine has  no  origin  or  application  ex- 
cept in  the  necessity  of  readjusting 
the  devolution  of  real  property  by 
the  rules  relative  to  personalty,  that 
the  doctrine  has  no  o£Bce  or  room 
for  operation  until  there  are  pro- 
ceeds which,  whether  derived  from 
sale  or  collection  of  rents,  have 
taken  the  form  of  actual  personalty, 
and  that  the  doctrine  has  never 
served  to  reduce  unsold  lands  to  the 
impossible  processes  of  administra- 
tion, disposition  or  division  as 
money.".  Matter  of  Haaelton,  77 
Misc.  419,   423,   137   NTS  937. 

S.  Konvalinka  v.  Schlegel.  104  N. 
T.  125,  9  NE  868,  58  AmR  494  [aff 
39  Hun   451]. 

Operatloa  and  effect  geaszally  see 
Infra  li   66-79. 

e.  In  re  Reed,  237  Pa.  125,  85  A 
138.     See  also  infra  |i  50-52. 

7,  McGuffey  v.  McClain,  180  Ind. 
327,   SO  NE  296,  298. 

8,  Mattison  v.  Stone,  99  S.  C.  161, 
82  SE  1046. 

9,  U.  S. — Taylor  v.  Benham,  5 
How.  233,  12  U  ed.  ISO;  Peter  v. 
Beverly,  10  Pet  532,  9  L.  ed.  522; 
Craig  V.  Leslie,  3  Wheat  663.  4  L. 
ed.  460;  Meekins  v.  Branning  Mfg. 
Co.,   224   Fed.    202. 

Oa. — De  Vaughn  v.  McLeroy,  82 
Ga.   687,   10   SB  211. 

111. — Rhodes  v.  Meredith.  260  HI. 
138.  102  NB  1063,  AnnCasl914D  416; 
Haward  v.  Peavey,  128  111.  430,  21 
NE  603,  16  AmSR  120;  Rankin  v. 
Rankin,  36  111.  293,  87  AmD  206;  Jen- 
nings V.  Smith,  29  111.  116;  Baker  v. 
Copenbarger,  15  111.  103.  58  AmD 
600. 

Ind. — Staser  v.  Gaar,  168  Ind.  131, 
138,   79   NE   404    [Alt  Cyc]. 

Ky. — Collins  V.  Combs,  160  Ky. 
325.  16»  SW  721;  Smith  v.  Smith,  6 
KyL  217. 

Mass, — Emerson  v.  Cutler,  14  Pick. 
108. 

Mo, — In  re  O'Bannon,  142  Mo.  A. 
268,  126  SW  215. 

N.  J. — Roy  V.  Monroe,  47  N.  J.  Eq. 
866,  20  A  481;  Oberly  v.  Lerch,  18 
N.  J.  Bq.  346  [aft  18  N.  J.  Eq.  5761; 
Fluke  V.  Fluke,  16  N.  J.  E!q.  478; 
Berrien  v.  Berrien,  4  N.  J.  Bq.   87. 

N.  T.— Moncrlef  v.  Ross,  80  N.  T. 


the  person  entitled  to  it.^ 

Poww  to  courert.  A  person  cannot  convert  land 
into  money  unless  he  has  absolute  ownership  of  the 
land.* 

[(  3]  B,  Application  of  Doctrine— 1.  In  Qea- 
eraL  Under  this  doctrine  money  directed  to  be 
employed  in  the  purchase  of  land  and  land  directed 
to  be  sold  and  converted  into  money  are  to  be  con- 
sidered as  that  species  of  property  into,  which  they 
are  directed  to  be  converted,"  in  whatever  manner, 
or  by  whatever  instrument,  the  direction  is  given, 

431;  Savage  v.  Burnham,  17  N.  T. 
661;  De  Barante  v.  Gott,  6  Barb.  492; 
Arnold  v.  Gilbert,  5  Barb.  190; 
Sweezy  v.  Thayer,  8  N.  T.  Super. 
286;   LorlUard  v.  Coster,  6  Paige  172 


(rev  on  other  grounds  14  Wend.  265]. 

N.  C. — Clifton  v.  Owens,  170  N.  C. 
607,  87  SB  602:  Benbow  v.  Moore, 
114  N.  C.  269,  19  SB  166;  Smith  v. 
McCrary,  38  N.  C.  204. 

N.  D. — Penfield  v.  Tower,  1  N.  D. 
216,   46  NW  413. 

Pa. — Neely  v.  Grantham,  68  Pa. 
433;  Horner's  App.,  56  Pa.  405;  Park- 
inson's App.,  32  Pa.  466:  Hannah  v. 
Swarner,  3  Watts  A  S.  223,  36  AmD 
764:  Burr  v.  81m,  1  Whart  262,  29 
AmD   48. 

Tenn. — Wheless  v.  Wheless,  92 
Tenn.   203,  21  SW  695.. 

Va. — Com.  V.  Martin,  6  Munf.  (19 
Va.)   117. 

Eng. — Hayford  v.  Benlows,  Ambl. 
681,  27  Reprint  376;  Fletcher  v.  Ash- 
burner,  1  Bro.  Ch.  497,  28  Reprint 
i5W7  7  BRC  1:  Wheldale  v.  Part- 
ridge, 6  Ves.  Jr.  388,  31  Reprint  643. 

It  has  been  observed  "that  noth- 
ing was  better  established  than  this 
principle,  that  money  directed  to  be 
employed  In  the  purchase  of  land, 
and  land  directed  to  be  sold  and 
turned  {hto  money,  are  to  be  consid- 
ered as  that  species  of  property 
into  which  they  are  directed  to  ta« 
converted;  and  this  in  whatever  man- 
ner the  direction  is  given:  whether 
by  will,  by  way  of  contract,  mar- 
riage articles,  settlement,  or  other- 
wise, and  whether  the  money  is  ac- 
tually deposited  or  only  covenanted 
to  be  paid,  whether  the  land  Is  ac- 
tually conveyed  or  only  agreed  to  be 
conveyed.  The  owner  of  the  fund 
or  the  contracting  parties  may  make 
land  money,  or  money  land.  .  .  . 
The  cases  establish  this  rule  uni- 
versally." Per  Lord  Thurlow  In 
Fletcher  v.  Ashbumer,  1  Bro.  Ch.  497, 
499,    28   Reprint  12B9,   7   ERG   1. 

"No  rule  is  better  settled  than  that 
money  directed  to  be  employed  in  the 
purchase  of  land  and  land  directed 
to  be  sold  and  converted  into  money, 
are  to  be  considered  as  that  species 
of  property  into  which  they  are  di- 
rected to  be  converted,  and  this  in 
whatever  manner  the  direction  Is 
given,  whether  by  will,  contract, 
marriage  settlement  or  otherwise. 
Collins  V.  Champ,  IB  B.  Mon.  (Ky.) 
118,  122,  61  AmD  179.  To  same  ef- 
fect Loughborough  v.  Loughborough, 
14    B.   Mon.    (Ky.)    441. 

"In  equity,  no  rule  is  of  more  fre- 
quent occurrence  in  practice,  than 
that  by  which  land  directed  to  be 
converted  into  money,  or  money  di- 
rected to  be  converted  into  land,  is 
to  be  treated  as  that  /  species  of 
property  into  which  the  one  or  the 
other  Is  so  directed  to  be  converted." 
Allison  V.  Wilson,  13  Serg.  &  R.  (Pa.) 
330,  332   (per  Gibson,  J.). 

[a]  Xa  dlstil'lratlnr  real  aad  p«B- 
■onal  estate  reapeottvelr,  the  law 
does  not  look  to  the  funds  from 
which  It  was  obtained,  but  to  its 
character  at  the  time  when  the  ri^t 
to  distribution  accrues.  If  at  any 
time  a  sum  of  money  stands  In  the 
place  of  land  by  an  actual  disposi- 
tion to  that  effect  .not  yet  executed 
he  who  would  be  entitled  to  the  land 
shall  have  the  money;  and  so  con- 
versely, where  land  is  directed  to  be 
sold  and  converted  into  money  by  a 
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whether  by  will,"*  contract,^*  marriage  settlement," 
or  otherwise.  But  as  the  doctrine  proceeds  on 
equitable  principles,  its  application  will  depend 
somewhat  on  the  circumstances  under  which  it 
is  invoked.'* 

To  subject  to  taxation.  This  doctrine  should  not 
be  invoked  merely  to  subject  property  to  taxation,'* 
especially  where  the  jurisdiction  of  diflEerent  states 
is  involved." 

[$  4]  2.  Applicable  Only  in  Eauity.  The  doo- 
'trine  of  conversion  is  a  doctrine  of  equity;  it  de- 
pends wholly  on  the  rules  of  equity  and  has  no  ap- 
plication in  law."     . 

[(  5]  3.  If  ode  of  Direction — a.  Must  Great* 
Legal  Bight.  A  direction,  however,  to  have  the 
effect  of  an  equitable  conversion  must  be  given  in  a 


legal  way  as  by  will,  deed,  or  judgment  of  a  court," 
and  the  mere  naked  intention  ot  a  party  verbally 
expressed  is  not  sufficient,  unless  in  the  case  of  a 
nuncupative  will.'"  There  must  exist  a  fixed,  irrev- 
ocable legal  right  in  some  beneficiary  to  have  the 
investment  or  disposition  made,  and  an  irrevocable 
power  and  duty  in  the  person  charged  with  making 
it." 

[$  6]  b.  Iiurtrnmsnt  Must  Expieas  ITiiMiuivDcal 
Intrntion.  The  direction  to  convert,  where  given  by 
deed  or  will,  must  be  certain,*"  and  may  be  implied 
as  well  as  expressed;''  but  when  implied,  an  equi- 
table conversion  is  justified  only  when  the  design 
and  purpose  of  the  maker  of  the  instrument  is  un- 
equivocal, and  the  implication  so  strong  as  to  leave 
no  substantial  doubt.** 


m.  BY  DEED  OB  OTHEB  INSTBUMEKT  DTTEB  VIVOS 


[$  7]    A.  In  OeneraL    The  doctrine  of  equitable 
conversion  is  applicable  to  a  disposition  of  property 


made  by  deed  or  other  instrument  inter  vivos,**  un- 


dlsposltlon    not    executed.      Emeraon 
y.   Cutler,    14   Pick.    (Mass.)    108. 

U.     See  Infra  i  25  et  seq. 

11.     See  Infra  i  8  at  seq. 

18.     See   Infra   i    23. 

13.  lAnta  V.  Caraway,  180  Ind. 
484.    103    NB   335.   60   LRA^NS   32. 

14.  Connell  v.  Crosby,  210  111.  380, 
71  NE  350  (holding  that  this  doc- 
trine Is  Inapplicable  to  a  proceeding 
In  the  county  court  for  the  recovery 
of  an  inheritance  tax  on  the  property 
of  a  deceased  person  transferred  by 
will);  McCurdy  v.  McCurdy,  M7 
Mass.  248,  83  NE  881,  16  LRANS 
S2S,  14  AnnCas  859. 

15.  McCurdy  v.  McCurdy,  197 
Mass.  248.  83  NE  881,  16  LRANS 
329.   14  AnnCas  859. 

le.  Ala. — ^Tatum  v.  Commercial 
Bank,  etc.,  Co.,  186  Ala.  249,  64  S 
561. 

conn. — Emery  v.  Coolpy,  83  Conn. 
285,  76  A  529.  < 

111. — Connell  v.  Crosby,  210  111.  880, 
71  NE  350:  LIU  v.  Brant.  6  111.  A.  366 
[rev  on  other  grounds  96  111.  608]. 

Ind. — Lants  v.  Caraway,  180  Ind. 
484,  103  NE  335,  SO  LRANS  32. 

Iowa. — Ingraham  v.  Chandler,  161 
NW  434. 

N.  J.— Flagg  V.  Teneick,  29  N.  J.  L. 
26;  Keep  v.  Miller,  42  N.  J.  Eq.  100, 
6  A  495. 

N.  C. — Clifton  V.  Owens,  170  N.  C. 
607,  87  SE  502. 

Or. — Powell  V.  Dayton,  12  Or.  488, 
8  P  644. 

Pa. — Painter  v.  Painter,  220  Pa.  82, 
69  A  328,  20  L.RAN3  117;  Wentz^B 
App.,  126  Pa.  641.  17  A  876. 

va. — Sulphur  Mines  Co.  v.  Thomp- 
son, 93  Va.  293,  25  SE  232. 

"It  Is  now  a  well-recognized  rule 
of  equity  jurisprudence,  and  is  in 
constant  application  in  courts  exer- 
cising chancery  jurisdiction."  Painter 
V.  Painter.  220  Pa.  82.  86,  69  A  823,  20 
LRANS  117. 

"Conversion  is  altogether  a  doc- 
trine of  equity.  In  law  it  has  no  be- 
ing. It  is  admitted  only  for  the  ac- 
complishment of  equitable  results. 
It  may  be  termed  an  equitable  fic- 
tion, and  the  legal  maxim  in  flctione 
juris  semper  subsistit  eequitas  has 
redoubled  force  in  application  to  it. 
It  follows  of  necessity,  that  it  is 
limited  to  its  end.  .  .  .  When  the 
.  purpose  of  conversion  is  attained, 
conversion  ends."  Poster's  App., 
74  Pa.  891,  397.  1&  AmR  653  (per 
Sharswood.  J.). 

"The  doctrine  of  equitable  conver- 
sion Is  an  equitable  one.  adopted  for 
the  purpose  of  carrying  Into  effect. 
In  spite  of  legal  obstacles,  the  Intent 
of  a  testator  or  settlor.  It  is  not  a 
fixed  rule  of  law.  but  proceeds  upon 
equitable  principles  which  take  into 
account  the  result  which  its  applica- 
tion will  accomplish.  Its  application 
is,  therefore,  governed  by  somewhat 
different  considerations,  according  to 


which    it    is    tai- 
Cooljay,   88  Conn. 


the  connection  in 
voked."  Emery  v. 
286,  289,  76  A  629. 

17.  Smith  v.  Smi^h,  6  KyL  217; 
and  oases  infra  note  19.  See  also 
infra  II  7-49. 

18.  Smith  V.  Smith,  6  Kyt,  217 
(holding  that  where  the  land  of  a 
wife,  in  which  she  was  entitled  to  a 
homestead,  jras  decreed  to  be  sold  to 
satisfy  a  mortgage  lien  on  It,  with  a 
direction  that  a  sale  bond  be  taken 
payable  to  the  wife  for  any  excess 
of  sale  money  above  the  mortgage 
debt,  and  both  husband  and  wife  died 
before  the  maturity  of  the  bond,  the 
wife  dying  first,  the  personal  repre- 
sentative of  the  husband  became  en- 
titled to  the  proceeds  of  the  bond 
after  paying  debts,  etc.,  as  a  part  of 
the  wife's  personal  estate,  although 
the  wife,  just  before  her  death,  re- 
quested a  gentleman  to  administer  on 
her  estate  and  reinvest  the  fund  in  a 
home  for  her  infant  children). 

19.  Bromberg  v.  Bates,  112  Ala. 
363,  20  S  786;  Beaver  v.  Ross,  140 
Iowa  164,  118  NW  287,  20  UlAKS  6S, 
17  AnnCas  640:  Condit  v.  Blgalow,  64 
N.  J.  Eq.  504.  64  A  160. 

[a]  "That  cannot  be  an  eqnltabU 
oonveraloa  wMoh  vesta  no  enfovoe- 
able  rlglit  in  any  one  to  have  the 
conversion  actually  made.  There 
must  be  a  fixed.  Irrevocable  legal 
right  In  some  beneficiary,  to  have 
the  investment  or  disposition  made, 
and  an  irrevocable  power  and  duty 
in  the  person  charged  with  making 
it.  In  such  a  case,  if  the  party 
charged  with  the  power  and  duty  is 
derelict  or  faithless,  equity  will  look 
over  the  default,  and  consider  that 
done  which  ought  to  have  been  done, 
in  determining  the  rights  of  the  par- 
ties. A  mere  voluntary,  unenforce- 
able agency  to  do  the  thing,  reyoca- 
ble  at  any  time,  amounts  to  abso- 
lutely nothing  unless  and  until  it  is 
done,  during  the  continuance  of  the 
agency."  Bromberg  v.  Bates,  112 
Ala.  363,  378,  20  S  786. 

[b]  "The  Aootrlns  of  egidtafela 
oonversloa  ia  a  tartmoli  of  tlie  general 
equitable  dootrlne  of  tnurta,  and  has 
been  adopted  solely  for  the  purpose 
of  executing  trusts,  and  it  Is  essen- 
tial to  the  application  of  the  doctrine 
of  conversion  that  the  property 
should  be  subject  to  a  trust  or  Im- 
perative direction  for  conversion." 
Condit  V.  Bigalow,  64  N.  3.  Eq.  604, 
607,  54  A  160.  To  same  effect  Beaver 
V.  Ross,  140  Iowa  164,  118  NW  287, 
20  LRANS  66,  17  AnnCas  640. 

90.  See  cases  infra  note  22. 

91.  See  cases  Infra  note  22. 

99.  U.  S.— Bartlett  v.  Gill,  221 
Fed.  476  [afT  224  Fed.  927]. 

III.— FOX  V.  Fox.  250  111.  884.  95  NT! 
498. 

N.  J. — HcKleman  v.  McKleman, 
(Ch.)    74  A   289. 


N.  t:— Scholle  V.  Scholle,  113  N.  T. 
261,   21   NB   84;   Hobson  v.   Hale,  95 

N.  T.  688. 

N.  C— aifton  V.  Owena.  170  N.  C 
607,  87  SB  602. 

N.  D. — Penfield  v.  Tower,  1  N.  D. 
216,  46  NW  413. 

Tenn. — Whelesa  v.  Wheless,  92 
Tenn.  293,  21   SW  596. 

See  also  infra  ||  9,  26-32. 

"In  the  case  of  a  trust  created  by 
will  or  otherwise  the  duty  to  convert 
must  be  mandatory  and  not  left 
merely  to  the  option  or  discretion  of 
the  executor  or  trustee,  and  this  im- 
perative quality  may  be  impressed 
upon  the  trust  either  expressly  or 
by  the  use  of  direct  words  of  com- 
mand, or  impliedly  or  indirectly  by 
a  disposition  of  the  property  on  such 
limitations  as  necessitate  a  change 
in  character  of  It."  Clifton  v.  Owens. 
170  N.  C.  607,  614.  87  SE  602. 

[a]  Bnle  appUeO. — ^A  declaration 
of  trust  by  one  taking  title  to  land 
that  he  holds  it  in  trust  to  sell  as  in 
his  judgment  may  seem  best,  and  to 
pay  taxes  and  to  pay  a  part  of  the 
balance  of  the  proceeds  of  sales  to 
the  beneficiaries  and  to  retain  the  re- 
mainder for  his  own  benefit^  and  ao- 
thorlzlng  the  parties  to  divide  the 
unsold  land  In  such  manner  as  shall 
be  agreed,  does  not  convert  the  land 
into  personalty.  McKleman  T.  Mc- 
Kier;ian,  (N.  J.  Ch.)  74  A  289. 

ra.  U.  S.— Peter  v.  Beverly.  W 
Pet.  632,  9  L.  ed.  522. 

Conn. — Hawley  v.  Burgess,  22 
Conn.   284.  / 

Ind. — Henson  v.  Ott,   7  Ind.   512. 

Ky.— Collins  v.  Corpba.  160  Ky.  J25. 
169  SW  721;  Loughborough  v.  Lou^- 
borough,  14  B.  Mon.  549. 

N.  J.— Wetherill  v.  Hougfa,  5t  N.  J. 
Eq.  683,  29  A  592. 

N.  T. — Denham  v.  Cornell.  7  Hun 
662  [aft  67  N.  T.  556];  De  Barantc 
v.  Gott,  6  Barb.  492. 

Pa.— Burr  v.  Sim,  1  Whart.  252.  M 
AmD  48. 

Bng. — Orifflth  v.  Ricketts,  7  Hare 
299,  27  En0Ch  299,  68  Reprint  122.  7 
ERC  26-  Biggs  V.  Andrews,  5  Sim. 
424,  9  EngCh  424,  68  Reprint  391; 
Thornton  v.  Hawley,  10  Vcs.  Jr.  121. 
32  Reprint  798. 

"While  the  doctrine  is  usually  ap- 

filied  in  the  case  of  a  devise  by  will 
t  Is  equally  applicable  in  the  case  of 
the  disposition  of  property  made  by 
deed,  the  only  idinerence  being  that 
a  will  usually  speaks  from  the  death 
of  the  testator,  while  a  deed  usually 
speaks  from  the  date  of  its  delivery.* 
Collins  V.  Combs,  160  Ky.  326.  128. 
169   SW  721. 

[a]  IUiiatratton.>— Where  a  perwHi 
who  has  purchased  at  a  foreclosure 
sale  in  fraud  of  the  rights  of  the 
mortgagor  contracts  to  sell  the 
property  which  is  held  by  another  in 
trust  for  such  purchaser,  and  the 
mortgagor   brings   an   action   to  re- 


For  later  oaasa,  davelopmeata  and  chanf  ea  in  the  law  see  cumulative  Annotations,  some  titles  pas*  and  note  nninbtr. 
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less  the  instnunent  expresses  a  eontrary  intention.** 
[i  8]  B.  Oontnet  to  Oonvay  Lud — 1.  G«nanl 
Kiii«.  A  contract  for  the  sale  of  land  works  a  con- 
\er8ion,  eqoity  treating  the  vendor  as  holding  the 
land  in  trust  for  the  porohaser,  and  the  purchaser 
as  a  trustee  of  the  purchase  price  for  the  vendor." 
The  vendor's  interest  thereafter  in  equity  is  in  the 
unpaid  purchase  price,  and  is  treated  as  personalty,** 
while  the  purchaser's  interest  is  in  the  land  and  is 
treated  as  realty."  Sueh  conversion  becomes  absolute 
if  the  terms  of  the  contract  of  sale  are  subsequently 
complied  with.^  If  there  is  no  default  in  that  re- 
spect, but  the  purchaser  performs  all  the  conditions 
precedent,  which,  xmder  the  contract,  would  entitle 
him  to  a  conveyance,'  he  will  be  deemed  at  the  time 
of  such  jierformance  to  be  the  owner  of  the  land 

strain  the  conveyance  and  to  be  de- 
clared the  benedclary  of  the  trust, 
and  in  such  action,  with  the  conaent 
of  the  Riortgaxor,  an  order  for  a  con- 
veyance in  pursuance  of  the  contract 
is  made  and  the  mortgagor  gives  a 
deed  to  the  vendee,  the  interest  of 
the  mortgagor  becomes  personal  es- 
tate. Denham  v.  Cornell,  67  N.  Y. 
S56   raft  7  Hun  6621. 

[b]  Oonoromlas  Itstweaa  advezsa 
nlstinaiits  ft  n  agreement  between 
persons  having  conftlcting  claims  to 
land  for  its  conveyance  to  a  trus- 
tee for  sale  and  division  of  the  pro- 
ceeds works  a  conversion.  Hardey 
T.  Uawkshaw,  12  Beav.  562,  60  Re- 
print 1171. 

94.  Renwlck  v.  Renwick,  <S  Misc. 
596,  117  NTS  217  [aC  136  App.  Div. 
938  mem.  121  NTS  1145  mem  (all 
201  N.  Y.  647  mem,  96  NE  1138 
mem)]. 

[a]  ZUastntloii. — Where,  in  a  con- 
tract between  a  testatrix  and  her 
stepsons,  she  reserved  the  right  to 
sell  the  real  estate  which  she  was 
contracting  to  will  to  her  stepsons,, 
but  It  was  further  provided  that  the 

firoceeds  of  such  sale  should  be  held 
n  place  of  such  real  estate,  this 
would,  instead  of  evidencing  an  in- 
tention that  the  real  estate  should  be 
converted  into  personalty  so  as  to 
be  deemed  such  under  the  doctrine 
of  equitable  conversion,  rather  in- 
dicate that  the  real  estate  should 
continue  to  be  treated  as  such,  even 
after  being  converted  into  personalty. 
Renwick  v.  Renwick,  63  Misc.  696, 
117  NTS  217  [an  186  App.  Div.  988 
mem,  121  NTS  1146  mem  (alt  201 
N.  Y.  647  mem,  »6  NB  1138  mem)]. 

85.  U.  S.— Stewart  V.  Orifflth.  217 
U.  S.  323,  30  set  628,  64  U  ed.  782, 
19  AnnCas  639  [aft  81  App.  (D.  C.)  2>]. 

Ala. — Flomerfelt  v.  Sit-in,  166  Ala. 
633,  47  S  106,  180  AmSR  67;  Master- 
son  v.  PuUen,  62  Ala.  145. 

Cal. — In  re  Dwyer,  159  Cal.  664, 
115  P  236:  Flnkbohner  v.  Olens  Falls 
Ids.  Co.,  6  Cal.  A.  379,  92  P  818. 

D.  C. — Griffith  V.  Stewart.  81  App. 
29  [rev '  on  other  grounds  217  U.  S. 
323,  30  set  628,  64  L,.  ed.  782.  19 
AnnCas  639]. 

111. — Rodisch  V.  Moore,  26S  111.  106. 
107  NB  108;  Rhodes  v.  Meredith,  260 
111.  1S8,  143,  102  NB  1063,  AnnCas 
1914D  416  [cit  Cyc]. 

Iowa. — Ingraham  v.  Chandler,  161 
NW  434;  In  re  Bemhard,  134  Iowa 
(03.  112  NW  86,  12  LRANS  1029:  In 
re  Strang.  181  Iowa  688.  106  NW 
631. 

Mass. — ^Ixirlng  v.  Cunningham,  9 
CuBb.   87. 

N.  J.— Keep  v.  Miller,  42  N.  J.  Bq. 
100,  6  A  496;  Haughwout  v.  Murphy, 
22  N.  J.  Bq.  581;  King  v.  Ruckman, 
21  H.  J.  Eq.  699;  Huffman  v.  Hum- 
mer, 17  N.  J.  Bq.  263;  Hoaeland  v. 
Latourette,  2  N.  J.  Eq.  264;  (Jrawford 
V.  Bertholf.  1  N.  J.  Bq.  468. 

N.  T. — ^Williams  v.  Haddock,  146 
N.  Y.  144.  89  NE  825:  Lewis  v.  Smith, 
i  N.  Y.  502.  61  AmD  706;  Matter  o^ 
Edgewater  Road,  138  App.  Div.  208, 
122  NTS  981  [aft  199  N.  Y.  660  mem, 
93  NE  1120  mem];  Hockland-Rock- 
port  Lime  Co.  v.  Leary.  133  App.  Div. 
379.  117  NTS  406;  Smith  v.  Oage,  41 


and  the  vendor  to  be  the  owner  of  the  purchase 
money.** 

.  OoBditioii  precedent. .  Provisions  in  a  contract  for 
the  sale  of  real  estate,  making  performance  on  the 
part  of  the  purchaser  of  his  contract  to  pay  a  por- 
tidn  of  the  purchase  money  and  to  secure  the  bal- 
ance by  mortgage  on  the  premises  a  condition 
precedent  to  a  conveyance  by  the  vendor,  do  not 
take  the  case  out  of  the  general  rule.'° 

[$9]  2.  0<mtr«ct  Must  Be  Enforceable.  In 
order,  however,  to  work  sueh  a  conversion,  the  con.> 
tract  must  be  valid  and  binding,  free .  from  all  in- 
equitable imperfections,  and  such  as  a  court  of 
equity  will  specifically  enforce  against  an  unwilling 
purchaser."  But  such  enforceability  does  not  refer 
to  events  in  the  nature  of  conditions  the  perform- 


Barb.  60 -Moore  v.  Burrows,  34  Barb. 
173;  De  Barante  v.  Oott,  6  Barb.  492; 
Burank  v.  Babcock,  3  NYSt  468; 
Johnson  v.  Corbett,  11  Paige  266; 
Hawley  v.  James,  6  Paige  318  [rev 
on  other  grounds  16  Wend.  61]. 

N.  D. — Clapp  V.  Tower,  11  N.  D. 
666,   98   NW   862. 

Pa. — ^Bender  v.  Iiukenbach,  168  Pa. 
18,  29  A  296,  296;  Simmon's  Bst.,  140 
Pa.  567,  21  A  402;  Leiper's  App.,  36 
Ba.  420,  78  AmD  347;  Siter's  App.,  26 
Pa.  178;  Leiper  v.  Irvine,  26  Pa.  64; 
Sutter  v.  Ling,  25  Pa.  466;  Foster  v. 
Harris,  10  Pa.  467;  MaSefs  Bst.,  8 
Kulp  184. 

Tenn. — Southern  Ice,  etc,  Co.  v. 
Alley,  127  Tenn.  173,  164  SW  686; 
Reynolds  v.  Brandon,  3  Heisk.  693. 

Wash. — Davie  v.  Davie,  47  Wash. 
231,  235,  91  P  960  [cit  Cyc];  Origgs 
L.and  Co.  v.  Smith,  46  Wash.  186, 
189,    89   P   477    [cit  Cyc], 

Bng. — Shaw  v.  Foster,  Ij.  R.  5  H. 
Li,  821;  PoUexfen  v.  Moore,  8  Atk. 
272,  26  Reprint  969;  Hardey  v.  Hawk- 
sbaw,  12  Beav.  662,  60  Reprint  1171; 
Hadley  v.  London  Bank,  8  De  O.  J. 
&  S.  63,  68  EngCh  49,  46  Reprint 
562;  Mayer  v.  Qowland,  Dick.  663,  21 
Reprint  389;  Rose  v.  Watson,  10  H. 
Li.  Cas.  672,  11  Reprint  1187;  Green- 
hill  V.  Greenhill,  Prec.  Ch.  820,  24 
Reprint!  161;  Baden  v.  Pembroke,  2 
Vern.  Ch.  218,  23  Reprint  789;  Seton 
v.  Slade,  7  Ves.  Jr.  266,  82  Reprint 
108;  Paine  v.  Meller,  0  Ves.  Jr.  349, 
31  Reprint  1088;  Bikes  v.  Lister,  6 
Vln.  Abr.  541. 

"When  the  contract  is  executory 
and   contemplates   time   for   Its   full 

fterformance,  the  vendor  retaining 
egal  title,  and  the  vendee  entering 
into  possession,  then  equity  desig- 
nates the  vendee  as  the  equitable 
owner  of  the  land,  and  the  vendor 
as  a  trustee  holding  the  legal  title 
in  trust  as  security  for  the  purchase 
price."  Ingraham  v.  Chandler,  (Iowa) 
161  NW  434,  485. 

"A  sale  under  a  power  expressing 
an  absolute  Intention  of  the  donor 
of  the  power  that  land  shall  be  sold 
and  converted  Into  money  operates 
as  an  equitable  conversion  and  Axes 
upon  the  land  the  quality  of  money." 
Rodisch  v.  Moore,  266  111.  106,  109, 
107  NB  108. 

[a]  TIni&  where  a  testator  held 
title  to  land  In  trust  for  the  benefit 
of  certain  of  his  children,  to  whom 
he  had  contracted  to  convev  the  land 
at  a  specified  price  on  tneir  conv 
pliance  with  certain  conditions,  In- 
cluding an  obligation  to  pay  their 
father's  executors  the  excess  between 
the  agreed  value  of  the  land  and 
their  proportionate  Interest  in  the 
father's  estate,  such  contracts  oper- 
ated as  a  conversion  of  the  real  es- 
tate into  personalty.  In  re  Strang, 
131  Iowa  583,  106  NW  681. 

[b]  Agitaauni  to  psrdiaas  part- 
aersUp  real  estatSi, — An  agreement 
between  two  parties  in  the  articles, 
that  at  the  end  of  three  months  after 
the  death  of  either  a  valuation  of  all 
of  their  firm  assets,  including  real 
estate,  should  be  made  according  to 
the  amount  of  capital  invested,  and 
that   the    survivor   should   have   one 


the  value  of  sueh  share  to  the  legal 
representative  of  decedent,  consti- 
tutes an  equitable  conversion  of  the 
realty.  Maddock  v.  Astbury,  82  N.  J. 
Bq.  181. 

[c]  Aa  agresmeat  bstwssa  Ims- 
iMUM  and  wUe,  owners  of  land  as 
tenants  by  the  entireties,  to  a  parti- 
tion, and  that  the  land  should  be  sold 
for  partition  of  the  proceeds,  was  an 
equitable  conversion  of  the  realty 
Into  money.  Southern  Ice,  etc.,  Co. 
V.  Alley.  127  Tenn.  173,  164  SW  536. 

[d]  A.  sale  of  Umesioas  la  i^Iaes, 
to  be  paid  for  by  royalties  as  It  is 
removed,  is  a  conversion  of  realty 
into  personalty.  In  re  Gardner,  199 
Pa.  524.   49  A  346. 

[e]  Semis*  of  ooaL— Where  aa 
Instrument  is  In  terms  a  demise  of 
all  coal  In  and  on  certain  land,  with 
the  unqualified  right  to  mine  and  to 
remove  it,  its  effect  Is  to  work  a 
severance  of  the  estate,  as  a  result 
of  which  the  purchase  money,  pay- 
able under  the  terms  of  the  contiuct, 
becomes  personal  property,  and  aa 
such  subject  to  the  operation  of  the 
intestate  laws  and  the  will  of  the 
owner.  Door  v.  -Reynolds,  26  Pa. 
Super.  139. 

aa.  In  re  Dwyer,  159  Cal.  664.  IIS 
P   235;   Moore  v.   Burrows,   84   Barb. 

iN.  Y.)    173;   aapp  V.   Tower,  11   N. 
>.  656,  93  nV  862. 


BlfU    of 


soaal    rapreasBtatlv* 


year  thereafter  to  take  and  to  pay  I  Jun,  N.  8.  119, 


pemo 
see  Infra  {  67. 

n.  In  re  Dwyer,  159  Cal.  664,  115 
P  236;  Clapp  v.  Tower.  11  N.  D.  556, 
98  NW  862. 

as.  In  re  Dwyer,  159  Cal.  664.  116 
P  286;  Ingraham  v.  Chandler,  (Iowa) 
161    I^W    434j^  436. 

aa.  In  re  Dwyer,  169  Cal.  664,  116 
P  236. 

30.  Williams  v.  Haddock,  145  N.  T. 
144,    89   NB   826. 

31.  Ala.— Flomerfelt  v.  SIglin,  155 
Ala.  633.  47  S  106.  180  AmSR  67. 

111. — Rodisch  v.  Moore,  266  111. 
106,  107  NB  108. 

Iowa. — In   re   Bemhard.    184    Iowa 
603,    112   NW    86.    12    LRANS    1029. 
,  N.  J.— Keep  v.  Miller,  42  N.  J.  Bq. 
100.  6  A  495. 

N.  C— Mills  v.  Harris,  104  N.  C 
626.  10  SB  704. 

Bng. — In  re  Thomas,  84  Ch.  D.  I66j 
Lysaght  v.  £» wards,  2  Ch.  D.  499; 
Garnett  v.  Acton,  28  Beav.  333,  64 
Reprint  894;  Atty.-Oen.  v.  Day,  1 
Ves.  218,  27  Reprint  992;  Rose  v. 
Cunynghame,  11  Ves.  Jr.. 650,  32  Re- 
print 1202;  Buckmaster  v.  Harrop,  7 
Ves.  Jr.  341.  32  Reprint  139.  See  also 
In  re  Harrison.  34  Ch.  D.  214:  Qas- 
krath  v.  Lowther,  12  Ves.  Jr.  107.  88 
Reprint  41  (both  recognising  the 
rule). 

[a]  Aa  ocal  acreemant  to  sell 
laM,  (1)  coupled  with  the  receipt 
of  part  of  the  purchase-money  and 
the  occupancy'  of  the  land  by  the 
purchaser.  l8>not  an  actual  conversion 
of  the  land,  as  the  contract  of  sale 
could  not  be  enforced.  Hills  ▼. 
Harris,  104  N.  C.  626.  10  SB  704. 
(2)  But  a  verbal  contract  adopted  by 
the  heir  of  the  vendor  may  be  con- 
sidered as  working  a  conversion  by 
the  decedent.     Frayne  v.  Taylor,  10 
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ance  of  whkh  is  not  yet  dae." 

[$10]  3.  Where  Contract  Is  Bescinded;  De- 
fault. According  to  some  authorities  an  equitable 
conversion,  and  the  status  or  rights  of  the  parties 
as  to  the  property  thereunder,  will  not  be  defeated 
by  a  rescission  of  the  contract  and  recovery  of  the 
property,  under  a  clause  of  forfeiture  contained  in 
the  contract  of  sale,*^  or  by  reason  of  laches,**  or  by 
the  refusal  of  one  of  the  parties  to  perform  his 
part  of  the  contract.''  In  such  a  case  the  right 
of  the  parties  in  the  recovered  property  is  the  same 
as  if  it  were,  personal  estate.'*  But  it  has  been  held 
that,  while  there  is  an  equitable  conversion  prior  to 
the  default,  the  property  is  subject  to  a  reconvert 
sion  on  the  default  happening.'' 

[(  11]  4.  Subject  to  Contingency.  Even  where 
the  conversion  is  subject  to  the  happening  of  a  con- 
tingency, the  property  will  be  taken  to  be  as  of  the 
nature  which  it  was  intended  to  be  on  the  happen- 
ing of  the  contingency." 


[i  12]     6.    Subject  to  Election  of  Pnxduaei. 

Where  real  estate  is  contracted  to  be  sold,  eqoity 
considers  it  as  converted  into  personalty,  evec. 
though  the  option  or  election  to  purchase  rests 
merely  with  the  purchaser,'"  although  there  is  some 
authority  to  the  contrary.*" 

[t  13]  6.  Effect  on  Antecedent  WOL  Unless 
there  is  a  statutory  provision  to  the  contrary,*'  a 
contract  by  a  testator,  made  after  his  will,  for  the 
sale  of  lands  thereby  devised,  is  a  revocation  ot 
•such  devise  in  equity,  and  thereby  converts  sueh 
realty  into  personalty,**  even  though  the  pnreha.-'e 
is  not  completed  until  after  the  death  of  the  tes- 
tator.*" 

[(  14]  7.  Effect  on  Snbseanent  WilL  Where  a 
testator  devises  land,  legal  title  to  which  is  in  him 
but  which  he  has  sold,  giving  to  the  purchaser  i 
bond  for  a  deed'  therefor,  the  purchase  money,  wheo 
paid  by  the  purchaser,  will  belong  to  the  devisee.** 

[$  15]    0.   Lease  with  Option  to  Purchase.    Oc 


tb]  A  faUnr*  of  tb*  vanAor's  title 
to  a,  material  part  of  the  land,  there- 
by preventingr  the  completion  of  the 
sale,  defeats  a  conversion.  In  re 
Thomas,  84  Ch.   D.   166. 

[c]  Vaauttaotlsaa  sxarola*  of 
powwc  of  sale. — "Where  a  conditional 
power  to  sell  is  conferred  and  a  sale 
is  made  without  the  happening  of  the 
conditions  upon  which  the  sale  is  au- 
thorized, it  is  not  an  exercise  of 
the  power  and  the  contract  of  sale 
■will  not  effect  an  equitable  conver- 
sion." Rodisch  y.  Moore,  266  III.  106, 
109,  107  NE  108. 

SS.  Flomerfelt  v.  SlKlin,  156  Ala. 
6S3,  47  S  106,  130  AmSR  67  (holding 
that,  while  a  contract  for  the  sale 
of  real  estate,  in  order  to  operate  as 
an  equitable  conversion,  must  be  an 
enforceable  one  at  the  death  of  either 
party  thereto,  such  enforceability  re- 
fers to  the  validity  of  the  contract, 
and  not  to  events  in  the  nature  of 
conditions  which  may  not  have  been 
performed  because  performance  Is 
not  due  at  the  time  of  the  decease,  It 
being  sufficient  that  the  conditions 
can  be  performed  by  the  decedent's 
personal  representative). 

33.  Leiper's  App.,  36  Pa.  420,  78 
AmD  347  [expl  Leiper  v.  Irvine,  26 
Pa.  64];  Longwell  v.  Bentley,  23  Pa. 
99;  Rose  v.  Jessup,  19  Pa.  280;  Hud- 
son V.  Cook,  L.  R.  13  Eq.  417. 

ta]  Tlie  MscUwion  of  the  oonteact 
1>y  uie  vendor,  under  a  power  con- 
tained In  the  contract  of  sale,  will 
not  defeat  a  conversion  of  the  pur- 
chaflb  price  so  as  to  prevent  the  heir 
at  law  of  the  purchaser  from  being 
entitled  thereto.  Hudson  .  v.  Cook, 
li.  R.  13  Eq.  417. 

34.  Keep  v.  Miller,  42  N.  J.  Eq. 
100.  6  A  495  (holding  that  this  rule 
may  be  applied  even  where  the  court 
has  refused  to  compel  the  purchasier 
to  carry  out  the  contract  because  of 
laches  on  the  part  of  the  heir  where- 
by its  execution  had  become  Inequi- 
table); Curre  v.  Bowyer,  6  Beav.  6 
note,   49   Reprint  478. 

[a]  lAdies  of  porehaaer. — ^A  con- 
version by  contract  of  sale  will  not 
be  defeated  on  account  of  the 
laches  of  the  purchaser  preventing 
specific  performance  of  the  contract. 
Curre  v.  Bowyer,  6  Beav.  E  note,  49 
Reprint  478. 

35.  In  re  Dwyer.  169  Cal.  664,  116 
P  236  (holding  that  the  fact  that  the 
contracting  owner  of  the  land  re- 
fuses to  perform  his  part  of  the 
agreement  and  make  the  conveyance 
to  which  the  purchaser  is  entitled, 
on  compliance  with  the.  contract,  can- 
not affect  the  status  or  rights  of  the 
parties  as  to  the  property);  Maffiet's 
Est.,  8  Kulp  (Pa.)  184.  Compare  In 
re  Ooetc.  13  Cal.  A.  198.  109  P  146 
(holding  that,  where  the  contract  of 
sale  Is  mutually  rescinded  before  the 


vendor's  death,  and  the  part  payment 
made  to  him  is  returned  to  the  pur- 
chaser! there  is  not  an  equitable  con- 
version of  the  realty  into  person- 
alty). 

SB.  Leiper's  App.,  35  Pa.  420,  78 
AmD  347;  Lielper  v.  Irvine,  26  Pa. 
64. 

37.  ■Williams  v.  Haddock,  146  N.  T. 
144,  39  NE  826;  Wells  v.  Smith,  2 
Edw.   (N.  Y.)   78   [aff  7  Paige  22]. 

38.  Flomerfelt  v.  Slglin,  166  Ala. 
633,  47  S  106,  130  AmSR  67;  De 
Barante  v.  ^Qott,  6  Barb.  (N.  T.) 
492;  Longwell  v.  Bentley,  23  Pa.  99; 
Lawes  v.  Bennett,  1  Cox  Ch.  167,  29 
Reprint   1111. 

[a]  AntenopUal  anaement.— 
Where  it  was  stipulated  In  an  ante- 
nuptial contract  that,  in  case  of  the 
death  of  the  wife  without  leaving 
children,  her  husband  surviving  the 
real  estate  of  which  she  should  die 
possessed  should  immediately  be  sold 
and  the  proceeds  remitted  to  her 
husband.  It  was  held  that  the  provi- 
sion operated  as  a  grant  to  the  hus- 
band, contingent  on  the  death  of  the 
wife,  to  which  effect  was  to  be  given 
on  the  prinqlple  of  equitable  con- 
version. De  Barante  v.  Gtott,  6  Barb. 
(N.  T.)  492. 

Se.  U.  S. — McKay  v.  Carrlngton, 
16  F.  Cas.  No.  8,841,  1  McLean  60. 

N.  Y. — ^Rockland-Rockport  Lime 
Co.  v.  Leary,  133  App.  Dlv.  879,  117 
NYS  406. 

Pa. — In  re  Helsel,  266  Pa.  612,  100 
A  462;  Corson  v.  Mulvaney,  49  Pa. 
88.  88  AmD  486;  Kerr  v.  Day,  14  Pa. 
112,   63   AmD   526. 

R.  I. — Newport  Water-Works  v. 
Slsson,   18  R.  I.  411,  28  A  336. 

Eng. — Lawes  v.  Bernett  1  Cox  CJh. 
167,  29  Reprint  1111;  Goold  v.  Teague, 
6  Jur.  N.  S.  116;  Daniels  v.  Davison, 
18  Ves.  Jr.  249,  33  Reprint  978;  Town- 
ley  V.  Bedwell,  14  Ves.  Jr.  691.  33  Re- 
print 648;  Ripley  v.  Waterworth,  7 
Ves.  Jr.  425.  32  Reprint  172. 

Xiease  with  option  to  pnrcliase  see 
infra  i  16, 

40.  Adams  v.  Peabody  Coa]  Co.,  230 
111.  469,  474.  82  NE  646  (holding  that, 
where  a  testator  in  his  lifetime  gave 
ji  written  option  for  the  purchase  of 
land  and  by  his  will  gave  his  wife 
a  life  estate  in  all  his  real  estate, 
and  also  the  residue  of  his  per- 
sonalty, on  conveyance  of  the  prop- 
erty under  the  option  by  the  tes- 
tator's executors,  the  proceeds  passed 
as  real  and  not  as  personal  estate 
in  the  will.  In  this  case  the  court 
said:  "While  numerous  authorities 
touching  this  question  from  other 
Jurisdictions  have  been  cited,  all 
counsel  state  in  their  briefs  that  this 
court  has  never  decided  the  particu- 
lar question  involved  in  this  case. 
In  the  recent  case  of  Covey  v.  Dins- 
moor,  226  III.  438.  80  ^fE  998,  8 
Ann(;as  31,  the  principles  of  law  here 


Involved  were  fully  considered  and 
the  case  Is  decisive  of  the  question 
now  under  discussion.  It  would 
serve  no  useful  purpose  to  repeat 
at  length  the  reasoning  of  that  de- 
cision. The  doctrine  of  equitable 
conversion  depending  upon  the  prio- 
ciple  that  a  court  of  equity  looks 
upon  that  as  done  which  the  partiei: 
to  an  agreement  have  contracted  :: 
be  done  should  not  apply  in  cases  of 
this  kind,  as  it  would  result  in  de- 
feating the  Intention  of  the  testatur, 
which  is  the  paramount  rule  of  con- 
struction as  to  wUl&  (Bradsbv  t. 
Wallace,  202  111.  239,  66  NE  1088. i 
Manifestly,  the  testator  in  this  will 
considered  these  mineral  and  coal 
rights  covered  by  the  optional  con- 
tract as  real  estate.  We  recogniie. 
as  wo  did  -In  Covey  v.  Dlnsmoor, 
supra,  that  there  are  authoritle; 
which  hold  that  In  contracts  of  sale 
upon  the  purchaser's  option,  the 
moment  sucn  option  is  exercised  a 
conversion,  as  between  the  parties 
claiming  title  under  the  vendor,  re- 
lates back  to  the  time  of  the  execu- 
tion of  the  contract.  But  these  au- 
thorities are  not  in  harmony  with  the 
decisions  ot  this  court.  We  are  falljr 
satisfied  with  the  rule  stated  in 
Covey  V.  Dlnsmoor,  supra,  and  ad- 
here to  it  in  this  case"). 

41.  In  re  Goets,  13  CaL  A.  198, 
109  P  146. 

[a]  In  Oallfoxaia,  under  CIv.  Code 
{  1301,  providing  that  an  agreement 
for  the  sale  of  property  disposed  of 
by  a  will  previously  made  does  not 
revoke  such  disposal,  but  the  prop- 
erty passes  subject  to  the  same 
remedies,  on  the  testatoi's  agree- 
ment for  a  specific  performance  or 
otherwise  as  against  the  devisee,  as 
might  be  had  against  the  testator's 
successors  if  the  property  had  passed 
by  succession,  an  agreement  of  sale 
of  land  by  a  testator  does  not  woit 
an  equitable  conversion  of  propertr 
Ihto  personalty.  In  re  Qoetz,  13  Cal. 
A.    198,    109   P   145.  I 

43.  Iowa. — In  re  Strang,  131  lova 
5$3,   106  NW  631. 

Mass. — Lorlng  v.  Cunningham,  > 
Ousb.  87. 

N.  J.— Flagg  V.  Tenelck.  29  N.  J.  L, 
26. 

N.  Y. — Walton  V.  Walton,  7  Johns 
Ch.  268.  1  AmD  466. 

Pa.— -Sutter  v.  Ling.  26  Pa.  45«: 
Rose  v.  Jessup.  19  Pa.   280. 

Tenn. — Blair  v.  Snodgrass.  1  Sneea 
1;  Donohoo  y.  Lea,  1  Swan  lit,  5S 
AmD  725. 

Eng. — Mayer  y.  Oowland.  Dick.  565. 
21   Reprint   389. 

48.  Rose  V.  Jessup,  19  Pa  280: 
Farrar  v.  Wlnterton,  5  Beav.  1.  «» 
Reprint  476. 

44.  Wright  v.  Mlnshall.  72  111 
684;  Woods'T.  Moore,  6  N.  Y.  Super. 
579.      See    also    In    re    Qrimthorpe. 


For  later  caasa,  ttevelopments  and  olianges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmbcr. 
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exercising  the  option,  the  equitable  doctrine  of  con- 
structive conversion  of  real  into  personal  property 
is  applicable  to  leases  in  which  an  option  to  pur- 
chase the  deuised  premises  is  granted  to  the 
lessee.*' 

Purchase  after  death  of  lessor.  Where  a  lessee 
of  real  estate,  with  an  option  to  purchase  at  the 
expiration  of  a  term  of  years,  makes  the  purchase 
after  the  death  of  the  lessor,  such  realty,  is  thereby 
converted  into  personalty  as  between  those  claim- 
ing under  the  will  of  the  lessor.*' 

Devim  of  land  subject  to  option.  A  devise  by 
specific  description  of  land  leased  with  option  of 
purchase  will  carry  the  purchase  price  in  case  the 
option  is  exercised  after  the  death  of  the  testator.*^ 

[i  16]  D.  Deed  of  Trust— 1.  In  OeneraL 
Whenever  the  lang^ge  of  a  deed  of  trust  expresses 
the  author's  intention  that  real  estate  shall  be  sold 
and  converted  into  money,  the  estate  thus  conveyed 
and  impressed  with  the  character  of  personalty  will, 
as  to  the  claimant  after  the  death  of  the  maker  of 
the  deed,  retain  that  character  and  be  regarded  as 
personal  estate,*"  and  this  rule  applies,  although  the 


grantor  reserves  the  right  to  fix  the  price.** 

[$  17]  2.  Direction  Must  Be  Uandatoxy.  In 
order  to  effect  a  conversion  by  a  deed  of  trust  with 
power  to  sell,  the  direction  to  the  trustee  must  be 
mandatory  and  not  discretionary;"*  in  the  absence 
of  an  actual  sale,  it  must  be  made  the  duty  of,  and 
obligation  on,  the  trustee  to  sell  in  any  event." 

[(  18]  3.  Where  Oonvaraion  Depends  on  Con- 
tingency. Where  land  is  not  converted  out  and 
out,  and  at  all  events,  by  a  deed  of  trust,  into  per- 
sonal estate,  but  on  the  contrary  its  conversion  de- 
pends on  a  contingency,  it  will  not  be  considered  in 
equity  as  personal  estate,"  -as  where  it  is  depend- 
ent on  the  request  of  the  g^ntor,"*  or  the  directions 
of  the  beneficiaries."* 

[i  19]  E.  Time  of  GonTendon— 1.  Contract  or 
Dcod  of  Trust.  Unless  the  conversion  is  expressly 
directed  to  be  made  at  a  specified  time  in  the 
future,"  or  on  the  happening  of  some  particular 
event,™  an  estate  luider  a  contract  of  sale  is  regarded 
as  converted  into  personalty  from  the  date  of  the 
execution  of  the  contract,"  and  an  estate  conveyed 
by  a  deed  of  trust  with  absolute  directions  for  its 


tl908]  2  Ch.  «76  (holding  th&t.  even 
assuminr  that  the  estate  was  Im- 
pressed with  the  char&cter  of  per- 
sonalty at  the  date  of  the  settlor's 
death,  it  was  competent  for  him  to 
elect  by  will  that  it  should  devolve 
as  realty,  and  that  he  had  so  elected; 
and  therefore  the  estate  duty  thereon 
was  payable  by  the  devisee). 

46.  Smith  V.  Loewenstein,  60  Oh. 
St.    346,   34   NE  1E9;   Gilbert  v.*  Port, 

28  Oh.  St.  276;  Buckwalter  v.  Klein, 
5  Oh.  Dec.  (Reprint)  E5,  2  AmLREC 
347:  Hirst's  Est..  147  Pa.  319,  23  A 
455;  Kerr  v.  Day,  14  Pa.  112,  63 
AmD  626;  Shepherd's  Est.,  8  Pa  Co. 
520;  In  re  Isaacs,  [1894]  3  Ch.'  606; 
Edwards  v.  West,  7  Ch.,  D.  868;  Peg? 
V.  Wlsden.  16  Beav.  239,  51  Reprint 
770  ■  Lawes  v.  Bennett,  1  Cox  (3h.  167. 

29  Reprint  1111;  In  re  Crofton,  Ir. 
R.  1  Eq.  204;  Weeding  v.  Weedinc,  1 
Johns.  &  H.  424.  70  Reprint  812;  Col- 
linKWOOd  V.  Row,  8  Jur.  N.  8.  785; 
In  re  Blake,  -61  Sol.  J.  71:  Townley 
V.  Bedwell,  14  Ves.  Jr.  691,  33  Re- 
print 648. 

•46.  Ck>ningwood  v.  Row,  3  Jur.  N. 
S.   786, 

47.  Drant  v.  Vause,  IT.*  CoJL 
680.   20  EntrCh  680,   62  Reprint  1026. 

48.  Ark. — Turner  v.  Davis,  41 
Ark.   270. 

Cal. — Janes  v.  Throckmorton,  67 
Cal.  868. 

Kla. — CHirlstopher  v.  Mungen,  61 
Fla..613.  66  S  273. 

III. — Vox  V.  Pox,  260  111.  384,  ,  96 
NE  498.  ' 

Iowa. — Swisher  v.  Swisher.  167 
Iowa  66.  137  NW  1076  (recdgnlilng 
the  rule). 

Ky. — Collins  v.  Combs,  160  Ky.  326, 
169  SW  721;  C.  H.  Brown  Banking 
Co.  v.  Stockton.  107  Ky.  492,  54  SW 
854.  .21.  KyL,  1212;  Duff  v.  Duff.  64 
SW  711,  21  KyL,  1211-  RawUngs  v. 
Landes,  2  Bush  168;  LoUEhboroUKh 
V.  LoUKhborouerh,  14  B.  Mon.  649; 
Arnold  v.  Arnold.  11  B.  Mon.  81; 
Smith  V.  Smith.  6  KyL  217. 

Md. — Paisley  v.  Holsshu,  83  Md. 
325,  34  A  832. 

Mo. — ^Murry  v.  King;,  163  Mo.  A. 
710,  136  SW  107  (a  deed  to  land  held 
in  trust  operates  as  an  equitable  con- 
version). 

N.  T. — ^Darrow  v.  Calkins.  164  N.  Y, 
503.  49  NB  61.  61  AmSR  637.  48 
LRA  299  faff  6  App.  Div.  28,  39  >rrS 
527]:  U.  S.  Trust  Co.  v.  Kiddle,  95 
Misc.  381,  158  NTS  1011;  Coster  v. 
Clarke.  3  Edw.  428. 

Pa. — Sweeney  y.  Horn,  190  Pa.  237, 
42  A  709;  Hunter  V.  Anderson,  152 
Pa.  386.  26  A  638;  Dobson's  Est.,  11 
Pbila.    81. 

R.  I. — ^Koehne  v.  Seattle,  86  R.  I. 
316,  90  A  211. 

Tenn. — Wheless  v.  Wheless,  92 
Tenn.  293,  21  SW  696. 


Va. — ^Washinston  v.  Abraham.  6 
Gratt.  (47  Va)  66;  Siter  v.  MoCIan- 
achan,  2  Oratt  (43  Va.)  280. 

W.  Va. — Zane  v.  SawtelU  11  W.  Va. 
43. 

EnK. — Griffith  v.  Rlcketts,  7  Hare 
299.  27  EneCh  299,  68  Reprint  122, 
7  ERC  26;  BigKS  v.  Andrews,  6  Sim. 
424,    9   EngCh   424,   68   Reprint  396. 

[a]  Wbare  aa  owner  of  tux  un- 
divided Interest  in  the  estate  of  a 
testator  executed  a  deed  of  trust  of 
the  interest,  consisting  chiefly  of  real 
estate,  and  the  executor  converted 
the  estate  into  cash  and  paid  it  to 
the  trustee,  the  corpus  of  the  trust 
estate  was  personalty.  Sperry  v. 
Farmers'  L.  &  T.  Co..  164  App.  Div. 
447.  139  NTS  192. 

49.     Turner  v.   Davis.   41   Ark.   270. 

80.  C^l. — Janes  v.  Throckmorton, 
67  Cal.  368. 

Fla. — Christopher  v.  Mungen,  61 
Fla.  613.  66  S  273. 

111.— Fox  V.  Fox,  250  111.  384,  95 
NE  498. 

Iowa — Swisher  v.  Swisher.  157 
Iowa  66,  137  NW  1076  (holding  that, 
where  a  deed  of  trust  authorises,  but 
does  not  Imperatively  require,  that 
the  trustee  sell  the  property.  It  does 
not  operate  as  an  equitable  conver- 
sion thereof  Into  personalty). 

Ky. — Collins  v.  Combs,  160  Ky.  826, 
169  SW  721. 

N.  T.— Miller  v.  Wright.  109  N.  T. 
194,  16  NB  205;  White  v.  Howard,  46 
N.  v.  144. 

Pa — Blelght  v.  Manufacturers', 
etc..  Bank,  10  Pa.  131. 

Tenn: — Wheless  v.  Wheless,  92 
Tenn.  293.  21  SW  596. 

"In  order  to  effect  an  immediate 
conversion  by  deed  of  trust  with 
power  to  sell,  the  direction  to  sell 
must  be  mandatory  and  not  discre- 
tionary. In  other  words,  there  must 
be  an  absolute  direction  to  sell,  and 
not  a  mere  power  which  may  or  may 
not  be  exercised.  In  the  case  of  a 
mere  power  to  sell,  the  conversion 
does  not  take  place  until  the  sale  Is 
made."  Collins  v.  Combs,  160  Ky. 
325,  169  SW  721. 

[a]  niostratUms.— (1)  A  deed  of 
trust  as  to  land,  which  contains  no 
absolute  or  Imperative  direction  to 
sell  the  whole  of  the  real  estate,  and 
which  does  not  vest  discretion'  in  the 
trustee  to  sell  the  whole  of  It  but 
merely  as  to  how  much  of  the  realty. 
If  any,  he  shall  sell,  and  whether  he 
shall  lease  or  mortgage  rather  than 
sell,  does  not  effect  a  conversion  of 
the  realty  into  personalty.  Miller  v. 
Wright,  109  N.  T.  194.  16  NE  206. 
(2)  Where  a  deceased,  contracting 
for  the  platting  of  a  tract  of  land 
and  for  the  sale  of  lots,  conveyed  the 
property  to  a  trustee,  directing  him 
to  make  the  sale  and  to  collect  the 


proceeds,  the  trust  deed  must  be  con- 
strued ai  mandatory,  and  the  prop- 
erty Is  at  once  considered  as  con- 
verted Into  personalty,  so  that  the 
deceased's  widow  will  be  entitled  to 
one  half  of  the  proceeds.  (Collins  v. 
Ctombs,  160  Ky.  826,  169  SW  721. 

51.  Christopher  v.  Mungen,  61 
Fla.  513,  55  S  273;'  White  v.  Howard, 
46  N.  T.  144. 

B2.  111.— Fox  V.  Pox,  260  111.  384, 
96  NE  498. 

Ky. — Humphries  v.  Humphries,  8 
Ky.  Op.  721. 

Md. — Lynn  v.  Oephart  27  Md.  647. 

Pa. — Neely  v.  CTrantham,  68  Pa. 
43S.      - 

Tenn. — ^Wheless  v.  Wheless,  92 
Tenn.  293.  21  SW  696. 

Va. — Evans  v.  Kingsberry,  2  Rand. 
(28  Va.)   120.   14  AmD  779. 

Eng. — MccOwlre  v.  MccOwire, 
[19001   1  Ir.  200. 

ra]  Vhoa  where  the  sale  was 
made  dependent  on  the  agreement  of 
certain  parties  as  to  time  and  price, 
there  was  no  conversion.  Pox  v. 
Pox,  260  III.  384,  95  NE  498. 

[b]  A  oonveyanoe  to  tmstaes  M 
■sonxlty,  with  direction  to  sell  at  the 
request  of  the  creditor,  will  not  work 
a  conversion.  Evans  v.  Kingsberry, 
2  Rand.  (23  Va.)  120.  14  AmD  779. 

BS.     Lynn  v.    Oephart,   27   Md.   647. 

84.  Wheless  v.  Wheless,  92  Tenn. 
293.  21  SW  696  (holding  that  the  tact 
that  a  deed  of  trust  contemplates 
that  the  benefldariea  shall  at  some 
time  give  the  trustees  direction  to 
sell  the  land  does  not  constitute 
them  trustees  nor  make  the  obliga- 
tion of  the  real  trustees  to  sell  im- 
perative). 

58.  Bartlett  v.  Gill.  221  Fed.  476 
[aff  224  Fed.  9271;  Wheless  v.  Whe- 
less,  92  Tenn.  293,  21   SW  695. 

Be.  Bartlett  v.  Gill.  221  Fed.  476 
[aff  224  Fed.  927];  Wheless  v.  Whe- 
less, 92  Tenn.  293,  21  SW  595:  Ward 
V.  Arch,  16  Sim.  389,  38  EngCh  389, 
60  Reprint  670;  Wheldale  v.  Part- 
ridge. 8  Ves.  Jr.  227,  32  Reprint  341; 
and  infra  text  and  note  60. 

87.  U.  S.— -Bartlett  v.  Gill,  221 
Fed.  476   [aff  224  Fed.  9271. 

N.  J.— Keep  v'.  Miller,  42  N.  J.  Eq. 
100,  6  A  496;  Miller  v.  Miller.  26  N. 
J.  Eq.  364  [rev  on  other  grounds  27 
N.  J.  Eq.  514]. 

N.  T. — ^Rockland-Rockport  Lime 
Co.  V.  Leary,  203  N.  T.  469,  97  NB 
43,  LRA1916F  362,  AnnCasl913B  62 
faff  139  App.  Dlv.  939  mem,  124  NTS 
1128  mem]. 

Pa.— Kerr  v.  Day.  14  Pa.  112,  58 
AmD  626. 

Tenn. — Wheless  v.  Wheless,  93 
Tenn.   293,   21  SW  595. 

Undar  marriaf*  sattlmnent  see 
Infra  |  23. 
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sale  is  regarded  as  converted  into  personalty  from 
the  date  of  the  delivery  of  the  desd;*^  but  this  rale 
as  to  wben  ccnversion  under  a  power  of  sale  takes 
effect  does  not  apply  where  such  power  is  post- 
poned to  the  death  of  the  grantor.^ 

Where  the  conTenrion  is  dependent  on  'a  contin- 
gency, it  will  not  be  regarded  as  having  taken  place 
before  such  event*' 

li  20]  2.  Lease  with  Option  to  Purchase.  In 
some  states  it  is  held  that,  where  the  lessee  of  an 
estate  with  the  option  of  purchasing  the  estate  ex- 
ercises such  option  after  the  death  of  the  lessor 
who  is  the  owner  in  fee,  the  conversion  of  the 
realty  into  personalty  will  take  place  at  the  time  of 
exercising  the  option  and  will  not  relate  back  to 
the  time  of  the  execution  of  the  lease."  In  Eng- 
land, however,  it  has  been  held  that,  in  such  a  ease, 
the  option  when  exercised  after  the  death  of  the 
owner  of  the  estate  will,  at  any  rate  as  between 
the  real  and  personal  representatives,  have  a  retro- 
active operation,  and  the  conversion  will  be  deemed 
to  have  taken  place  at  the  time  when  the  agreement 
granting  the  option  was  entered  into,"*  and  this 
rule  is  followed  in  some  states  in  this  country." 
Under  this  rale  the  title  to  the  real  estate  optioned 

58.     LouKhborough     v.     Lougbbor 


ough.  14  B.  Mon.  (Ky.)  B49;  Griffith 
V.  Tlleketta,  7  Hare  299,  27  EngCh 
299,  Sg  Renrlnt  122,  7  ERC  26;  Clarke 
V.  Franklin,  4  Kay  &  J.  267,  70  Re- 
print 107;  Thornton  v.  Hawley,  10 
Vea.  Jr.  129,  32  Reprint  793.  See 
alao  Wheleaa  v.  Wheleas,  92  Tenn. 
293,  21  SW  S9S  (recognising  the 
rule). 

[a]  BMd  and  wUl  dlstlaffidabad^— 
The  application  of  the  doctrine  of 
equitable  converaion  differs  In  the 
case  of  a  deed  from  that  of  a  will 
in  this  particular:  The  will  apeaka 
from  the  death,  the  deed  from  the 
delivery.  If  the  maker  of  the  deed 
Impreases  on  his  real  estate  the  char- 
acter of  personalty,  that,  for  the  pur- 
poses of  distribution  after  his  death, 
makes  it  personal  and  not  real  es- 
tate from  the  delivery  of  the  deed; 
the  property  is  converted  in  the  life- 
time of  the  author  of  the  deed, 
whereas,  in  the  case  of  a  will,  the 
converaion  does  not  take  place  until 
the  death  of  the  testator.  Lough- 
borough V.  Loughborough,  14  B. 
Mon.  (Ky.)  649.    See  also  infra  {  40. 

89.  Paisley  v.  Holzshu.  83  Md. 
325,  34  A  832;  Byrne  v.  (Tunning,  76 
Md.  30,  23  A  1.  See  also  Lough- 
borough v.  Loughborough,  14  B.  Mon. 
(Ky.)  549  (recognizing  the  rule); 
and  infra  i  40. 

60.  Rockland-Rockport  Lime  Co. 
V.  Leary,  203  N.  Y.  469,  97  NE3  43. 
IiRA1916F  362,  AnnCasl9I3B  62  rail 
139  App.  Div.  939  mem,  124  NTS 
1128  mem];  Wheleas  v.  Whelesa,  92 
Tenn.  293,  21  SW  596;  Bvana  v. 
Klngaberry,  2  Rand.  (23  Va.)  120,  14 
AmD  779.  See  alao  Fonaeca  v.  Jones, 
21    Man.    168    (recognizing   the   rule). 

[a]  Beasoa  for  ml*. — ^Where  the 
intended  conversion  depends  on  the 
happening  of  a  contingency,  the 
owner  cannot  be  considered  to  have 
Intended  that  the  conversion  could 
take  place  at  any  certain  time;  and, 
where  the  conversion  really  occurs 
by  reason  of  the  happening  of  the 
contingency,  it  will  not  be  presumed 
to  have  taken  place  before  such 
event.  Rockland-Rockport  Lime  Co. 
V.  Leary,  203  N.  T.  469,  97  NB  43. 
LRAigiSF  352,  AnnCasl913B  62  TafT 
139  App.  Div.  939  mem,  124  NTS 
1128  mem]. 

[b]  Sme  appllea. — Where  a  deed 
of  trust  directs  that  land  shall  be 
sold  on  a  certain  condition.  It  is  not 
thereby  converted  into  personal  es- 
tate, but  only  after  a  valid  sale  Is 
made  are  the  surplus  proceeds 
treated  as  personalty.  Evans  v. 
KIngsberry,  2  Rand.    (24  Va.)  120,  14 


AmD  779. 

61.  Ingraham  v.  Chandler,  (Iowa) 
161  NW  434;  Rockland-Rockport 
Lhne  Co.  v.  Leary,  203  N.  T.  469.  97 
NE  43.  LRA1916F  352,  AnnCasl913B 
62  [afr  139  App.  Div.  939  mem,  124 
NTS  1128  mem];  Smith  v.  Loewan- 
steln.  60  Oh.  St.  346.  34  KE  159; 
Gilbert  v.  Port,  28  Oh.  St  876. 

[a]  DlMusaton  of  role^— "The 
maxim  underlying  the  doctrine  of 
equitable  conversion  rests  on  a  duty 
to  do  something,  but  In  this  case 
until  the  option  was  exercised  there 
was  no  duty  and  it  could  not  be 
known  whether  there  ever  would  be 
a  duty.  Hence,  conversion  should 
not  be  presumed  aa  of  a  date  earlier 
than  the  date  when  the  duty  became 
certain,  as  that  would  be  unreason- 
able and  the  aame  In  effect  as  if  the 
duty  had  existed  from  the  outaet.  If 
the  lesaor  had  made  the  duty  abso- 
lute Instead  of  contingent,  he  could 
fairly  be  said  to  have  Intended  that 
conversion  must  take  place  at  some 
time,  but  aa  he  made  it  contingent 
he  could  not  have  Intended  that 
result."  Rockland-Rockport  Lime 
Co.  V.  Leary,  208  N.  T.  469.  481.  97 
NE  43.  LRA1916P  352,  ADn(!!a8l913B 
62  raff  139  App.  Dlv.  989  mem,  124 
NTS  1128  memj. 

62.  Lawes  v.  Bennett,  1  Cox  C*. 
187,  29 -Reprint  1111;  CoUlngwood  v. 
Row,  3  Jur.  N.  8.  786:  Townley  v. 
Bedwell,  14  Ves.  Jr.  591,  33  Reprint 
648. 

[a]  Aeadlnf  ease. — "The  leading 
case  on  this  question  Is  Lawes  T. 
Bennett,  1  Cox  Ch.  167.  29  Reprint 
1111,  decided  by  Lord  Kenyon,  Mas- 
ter of  Rolls,  in  1786.  There,  Whit- 
more  demised  to  Douglass  for  seven 
years,  with  a  covenant  that  If  the 
tenant,  after  Sept.  29,  1761,  and  be- 
fore Sept.  29,  1765,  should  choose  to 
purchase    the     Inheritance     for    8000 


vests  in  the  heirs  of  the  vendor,  liable  to  be  de- 
feated by  the  exercise  of  the  option;  until  exer- 
cised, they  take  the  rents,  and,  if  exercised,  there 
is  a  retrospective  conversion,  and  the  purchase 
money  is  distributed  as  personalty.**  But  it  has 
been  held  that  this  rule  will  not  be  extended  to 
others  than  the  heirs  and  personal  representatives, 
and  that,  as  between  the  vendor  and  the  purchaser, 
a  conversion  does  not  relate  back  to  the  date  of 
the  contract  so  as  to  entitle  the  purchaser  to  in- 
surance money  on  a  loss  incurred  prior  to. the  time 
of  the  exercise  of  the  option.^ 

[$21]  F.  Personalty  into  Bealty— 1.  Con- 
tracted to  Be  Invested  in  Land.  A  contract  to  in- 
vest personalty,  or  a  disposition  of  it  to  be  invested 
in  realtv,  effects  a  conversion  of  the  personalty  into 
realty.*"  Thus  if  one  covenants  to  lay  out  a  sum 
of  money  in  the  purchase  of  land  generally,  and 
devises  his  real  estate  before  he  has  made  the  pur- 
chase, the  money  agreed  to  be  laid  out  will  pass  to 
the  devisee  as  representing  land;*'  or  in  such  a 
case  if  he  should  die  intestate  before  the  purchase 
is  complete,  and  the  vendor  should  rescind  the 
contract  under  a  power  reserved  by  him,  the  money 
agreed  to  be  laid  out  in  real  estate  would  pass  to 

exercise   of   the   option    belonged    to 
the   heirs,  but   the   purchase   money 


Rounds.    Whltmore   would   convey    to 
Im.       The     option     being     exercised 
after  Whitmore's  death,  it  was  held 


that  the  conversion  related  back  to 
the  execution  of  the  lease  and  that 
the  purchase  money  should  be  dis- 
tributed as  personalty.  This  case 
wan  followed  and  approved  in  Town- 
ley  V.  Be«well,  14  Ves.  Jr.  591.  33 
Reprint  648,  where  a  lease  for  thirty- 
three  years  was  made,  containing  an 
option  to  the  tenant,  his  executors, 
administrators  and  assigns,  to  buy 
within  six  years  by  paying  600 
pounds  to  the  lessor,  his  heirs  or  as- 
signs Within  the  six  years  and 
after  the  lessor's  death,  the  lessee 
exercised  his  option,  and  it  was 
held    that    the    rents    prior    to    the 


was  personal  estate,  Delonging  to  the 
executor  or  next  of  kin.  Lord  Eldon 
saying,  referring  to  Lawea  v.  Ben- 
nett, supra:  "That  case  was  very 
much  argued,  and  I  do  not  mean  to 
say  that  a  great  deal  may  not  be 
urged  against  it.'.  The  rule  as  that 
stated,  although  criticized  in  some 
of  the  cases,  was  followed  and 
adopted  in  In  re  Isaacs,  [1894]  3  Ch. 
606;  Weeding  y.  Weeding,  1  Johns. 
&  H  424,  to  Imprint  812:  and  Col- 
llngwood  v.  Row,  3  Jur.  N.  S.  785." 
McCutcheon's  Est..  24  Pa.  Dist.  94. 

63.  McCutcheon's  Est.,  24  Pa. 
Dist.  '94  (reviewing  authorities  on 
this  rule).  See  also  Peoples'  St.  R 
Co.  ▼.  Spencer,  156  Pa.  85,  27  A  111, 
36  AmSR  22;  Longwell  ▼.  Bentley,  21 
Pa.  99;  Kerr  v.  Day,  14  Pa.  112.  63 
AmD  626  (all  of  which  "recognize  the 
rule). 

64.  McCutcheon's  Bst.,  24  Pa.  Dist. 
94. 

68.  Edwards  v.  West,  7  (3i.  D. 
868. 

66.  III.— Nicoll  V.  Maaon.  49  IIL 
358. 

Iowa. — Ingraham  v.  Chandler,  161 
NW  484. 

La. — Penny  v.  Christmas.  7  Rob. 
481. 

Pa.— Kerr  y.  Day,  14  Pa.  112,  St 
AmD  626. 

_  Eng. — Hudson  v.  Cook.  L.  R  It 
Eq.  4l7. 

See  also  Magnolia  Park  Ck>.  r. 
Tlnsley,  96  Tex.  364,  78  SW  6  (hold- 
ing that,  where  shares  of  stock  and 
other  articles  of  proi>erty  were  con- 
veyed in  trust,  the  trustee  being  au- 
thorised to  manage,  rent,  leasa  or 
sell  any  of  the  property,  thQ  rents 
and  proceeds  of  sale  of  any  or  all  of 
It  to  be  divided  by  her  among  the 
cestuls  que  trust,  the  trustee,  by  se- 
curing partition  of  the  land  01  tlie 
company  In  which  were  the  shares 
of  stock  whereby  the  interest  of  the 
trustor  was  allotted  to  her,  converted 
the  stock  Into  real  estate,  and  held 
the  land  under  the  same  trust  that 
attached  to  the  stock,  with  power  to 
sell  and  convey  it). 

[a]  IConey  to  be  Invested  is  ssy 
■peoles  of  property,  for  a  bequest.  Is 
always  regarded  as  such  properly. 
Money  to  be  employed  in  the  pur- 
chase of  land  is  treated  as  land. 
Penny  v.  Christmas,  7  Rob.  (La.) 
481. 

S7.  Nicoll  V.  Maaon,  49  111.  368; 
Kerr  v.  Day,  14  Pa.  112,  58  AmD  t!«: 
Lysaght  v.  Edwards,  2  Ch.  D.  499: 
Hudson    v.   Cook,    L.    R.    18   Eq.   417; 


For  later  oases,  developmeBts  and  elutBCss  in  the  law  see  eumttlatlve  Annatations,  same  title,  page  apd  note  number. 
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his  real,  instead  of  hts  personal,  representative.** 

Affiimanca  Ity  a  master  in  lunacy  of  a  lunatic's 
-voidable  contract  to  purchase  land  eifects  a  conver- 
sion and  the  estate  descends  as  realty."* 

Partnership  ptoperty.  Where  partnership  real 
estate,  which  in  lav  is  r^arded  as  personalty,"  is 
conveyed  by  a  deed  of  trust  to  one  of  the  partners 
in  trust  for  all  the  partners,  specifying  the  propor- 
tion of  said  real  estate  belonging  to  each  partner, 
the  ben^ciaries  are  thereby  invested  with  an  equi- 
table estate  of  inheritance,  and  the  estate  is  thereby 
changed  from  its  character  as  personalty  to  that  of 
realty." 

[i  22]    8.    &tTe«ted  by  Administrator.    In  mak- 


ing distribution  of  an  estate,  an  interest  in  real 
estate,  bought  by  an  administrator  or  a  trustee  to 
save  a  debt  due  the  estate,  is  to  be  treated  as  per- 
sonalty and  not  as  real  estate.^* 

[i  23]  S.  Under  Marriage  Sottlemait— «.  In 
OmieraL  When  money  is  agreed  and  directed  in 
marriage  articles  to  be  laid  out  in  lands,  such 
money  will  in  equity  be  treated  as  realty  from  the 
date  of  the  execution  of  such  instrument.^' 

[i  24]  b.  Dependent  on  Option  of  Benefldaiy. 
Where,  however,  the  conversion  depends  on  the 
option  or  request  of  the  beneficiary,  no  conversion 
takes  place.^^ 


IV.  BT  WILL 


[$25]  A.  Bealty  into  Personalty— 1.  Bole 
Stated.  It  is  a  well  settled  rule  in  equity,  in  the 
construction  of  wills  as  well  as  of  other  instm- 


ments,  that  when  land  is  directed  to  be  sold  and 
tu^ed  into  money,  courts  of  equity  in  dealing  wit}i 
the  subject  will  consider  it  as  personalty,"  in  the 


Pollexfen  v.  Moore,  3  Atk.  272,  28 
Reprint  959;  Qreen  v.  Smith,  1  Atk, 
572,  26  Reprint  S60;  Whitteker  ▼. 
Whlttaker,  4  Bro.  Ch.  SI,  29  Reprint 
762;  Warwick  t.  Bd wards,  1  Bro.  P. 
C.  207.  1  Reprint  618,  2  P.  Wma.  171, 

24  Reprint  687;  Davie  v.  Beardsbam, 
1  Ch.  Cas.  39,  22  Reprint  683;  Broome 
▼.  Monck,  10  Ves.  Jr.  697.  32  Reprint 
976;  Seton  v.  Blade,  7  Ves.  Jr.  266, 
32  Reprint  108.  See  also  Holt  v. 
Holt.  1  Ch.  Cas.  190,  22  Reprint  766 
<recoKnlsInK  the  rule). 

es.  Hudson  V.  Cook,  L.  R.  13  Eq. 
417  (holdlns  that  where  an  Intestate 
was.  at  the  time  of  his  death,  under  a 
contract  to  purchase  realty,  which 
the  vendor  might  have  specifically 
enforced,  but  which  he  afterward  re- 
scinded under  a  power  thereby  re- 
served to  him,  the  heir  at  law  of  the 
intestate  was  entitled  to  receive  the 
purchase  money  out  of  the  intes- 
tate's personal  estate).  See  also  Oar- 
nett  v.  Acton,  28  Beav.  333,  54  Re- 
print 394    (recosnisins  the  rule). 

es.  Baldwyn  v.  Smith,  [1900]  1 
Ch.    588. 

70.  See  Partnership  (80  Cyc  4861. 

71.  Nlcoll  V.  Mason,  49  111.  358; 
NicoU  V.  Ogden,  29  IIL  828.  81  AmD 
311. 

79.  Archer  v.  Archer,  147  App. 
Div.  44,  181  NTS  661  [rears  den  147 
App.  I>lv.  929.  132  NTS  160  (mod  on 
other  srounds  149  App.  Div.  918, 
133  NTS  798)];  Mowry  v.  Taft,  36 
R.  I.  427.  433,  90  A  815.  AnnCasl916C 
121 S  [quot  Cyc];  Rogers  v.  Rosers, 
101  Tenn.  428,  47  SW  701:  Sulphur 
Mines  Co.  v.   Thompson,   98  Va.   293, 

25  8E    232. 

[a]  ZUnrtntioiu. — (1)  Title  to 
land  acquired  by  executors  and  tes- 
tamentary trustees  on  foreclosure  of 
a  mortgage  held  by  testator,  in  order 
to  protect  the  estate,  vested  In '  the 
«xecutor8  as  personalty  until  an  ac- 
counting, so  that  a  devisee  and 
heir  would  have  no  alienable  inter- 
est therein.  Archer  v.  Archer,  147 
App.  Div.  44.  131  NTS  661  frearg 
den  147  App.  Div.  929.  132  NTS  ISO 
and  (mod  on  other  grounds  149  App. 
Div.  918.  133  NTS  798)1.  (2)  Where 
an  heir  was  Indebted  to  the  estate, 
and  in  order  to  save  the  debt  the  es- 
tate bought  In  his  Interest  in  realty, 
which  he  failed  to  redeem,  the 
amount  so  Invested  thereon  was  dis- 
tributed as  personal  assets.  Rogers 
V.  Rogers,  101  Tenn.  428,  47  SW  701. 
(3)  Where  land  is  purchased  by  an 
executor  At  a  trustee's  sale,  for  the 
benefit  of  the  estate  and  to  save  the 
debt  secured  by  the  trust.  It  will  be 
treated  in  equity  as  personalty;  but 
In  a  court  of  law  it  la  real  estate. 
Sulphur  Mines  Co.  v.  Thompson,  98 
^a.  293.  26  SB  232. 

73.  In  re  Cleveland,  ri8»8J  3  Ch. 
244;  Ouldot  V.  Guldot.  3  Atk.  264,  26 
Beprlnt  948;  Llngen  v.  Sowray,  10 
Mod.  38.  88  Reprint  615,  Prec.  Ch. 
400.  24  Reprint  179,  1  P.  Wms.  172, 
24  Reprint  843;  Symonds  v.  Rutter, 
Prec    Ch.    28.   24   Reprint   12;    Lech- 


mere  V.  Carlisle,  8  P.  Wms.  811.  24' 
Reprint  1083;  Bristow  v.  Warde,  2 
Ves.  Jr.  386,  80  Reprint  660.  See 
also  Collins  v.  Champ,  15  B.  Mon. 
(Ky.)  118,  61  AmD  179  (dictum  to 
same  effect). 

74.  Russell  v.  Smythies,  1  Coz  Ch. 
216,  29  Reprint  1135;  Matter  of  Tay- 
lor, 9  Hare  696,  41  EngCh  696,  68  Re- 
print 650;  Da  vies  v.  Goodhew,  6  Sim. 
586,  9  EngCh  585.  68  Reprint  713; 
Wheldale  v.  Partridge,  5  Ves.  Jr.  888, 
31  Reprint  643.  See  also  Thornton 
V.  Hawley,  10  Ves.  Jr.  129,  32  Re- 
print 793  (where,  under  the  peculiar 
circumstances  of  the  case  and  the 
whole  wording  of  the  settlement.  It 
was  held  that  a  conversion  from  per- 
sonalty to  realty  took  place,  as  the 
direction  in  the  settlement  was  for 
an  investment  in  land  "with  all  con- 
venient speed,  after  request,  to  lay 
it  out,"  etc.,  although  no  request  was 
made). 

78.  TJ.  S. — Peter  v.  Beverly,  10 
Pet.  632.  9  U  ed.  522;  Craig  v.  Les- 
lie, 3  Wheat.  568,  4  L.  ed.  460;  Mee- 
kins  V.  Branning  Mfg.  Co..  224  Fed. 
202. 

Ala.— Hlbler  v.  Oliver.  198  Ala. 
359,   69   S  477. 

Conn. — Weed  v.  Hoge,  85  Oona.  490. 
88  A  636,  AnnCasl918C  542;  Emery 
v.  Cooley,  83  Conn.  285,  76  A  629; 
Gardner's  App.,  81  Conn.  171,  70  A 
653;  Ritch  v.  Talbot,  74  Conn.  137, 
50  A  42. 

D.  C. — Iglehart  y.  Iglehart,  26  App. 
209,  6  AnnCas  732  [aff  204  U.  S.  478, 
27  set  829,  51  L.  ed.  e7«];  Vogt  ▼. 
Vogt,  26  App.  46. 

111. — Beeler  v.  Barringer,  262  III. 
288,  96  NE  874;  Lash  v.  Lash,  209 
111.  596,  70  NE  1049;  Greenwood  v. 
Greenwood.  178  111.  387.  53  NB  101; 
Nevltt  V.  Woodbum,  175  111.  876,  sl 
NE  693;  Perrlne  v.  Reed,  156  111.  A. 
213;  Primm  v.  Primm,  111  IIL  A. 
244. 

Ind. — Walling  v.  Scott  60  Ind.  A. 
28,  96  NE  481,  482.  97  NB  388  [clt 
Cyc]-  Nelson  v.  Nelson,  36  Ind.  A 
881,  75  NB  679. 

Iowa. — Hanson  v.  Hanson,  149 
Iowa  82.   127  NW  1032. 

Ky. — Cropper  v.  Oaar,  151  Ky.  876, 
161  SW  913,  LRA1916B  1139;  Jlaw- 
lings  V.  Landes,  2  Bush  168;  Hocker 
V.  Gentry,  3  Meto.  4«3;  Field  v.  Hallo- 
well,  12  B.  Mon.  517;  Arnold  v.  Ar- 
nold, 11  B.  Mon.  81:  Miller  v.  Sage- 
ser,  99  SW  913,  914,  30  KyL  837  [quot 
Cyc];  Duff  v.  Duff,  54  SW  711,  21 
KyL  1211;  Smith  v.  Moss,  4  KyL  623, 
11  Ky.  Op.  848. 

Md. — Methodist  Eh)lscoDal  CHiurch 
Extension  v.  Smith,  66  Md.  862;  Reitt 
V.  Strite,  54  Md.  298-  Smlthers  v. 
Hooper,  23  Md.  273;  Leadenham  v. 
Nicholson,  1  Harr.  &  O.  267;  Hurtt 
V.  Fisher,  1  Harr.  &  Q.  88;  Carr  v. 
Ireland,  4  Md.  C!h.  251;  Thomas  v. 
Wood,   1  Md.  Ch.  296. 

Mass. — Hammond  ▼.   Putnam,   110 

ATs.s  s     232 

Mich. — Shaw  v.  C!hambers,  48  Ulch. 
865,  12  NW  486. 


Mo. — De  Lashmutt  v.  Teetor,  261 
Mo.  412,  169  SW  34. 

Nebr. — Coyne  v.  Davia,  98  Nebr. 
768,  164  NW  647. 

N.  J. — Askew  v.  Douglass,  8  A  268; 
Snyder  v.  Warbasse,  11  N.  J.  Eq. 
468;  Berrien  v.  Berrien,  4  N.  J.  Bq. 
87. 

K.  T.— Salisbury  v.  Slade,  160  N. 
T.  278,  54  NB  741;  McDonald  v. 
O'Hara,  144  K.  T.  686,  89  NB  642; 
Hope  v.  Brewer,  136  N.  T.  128,  32  NH 
568,  18  LRA  468;  In  re  McGraw.  Ill 
N.  T.  68,  19  NB  233.  2  LRA  387  [aff 
46  Hun  354,  10  NTSt  495.  and  aff 
sub  nom.  Cornell  Univ.  v.  Flske,  136 
U.  S.  152,  10  set  776,  34  L.  ed.  4271; 
Delafleld  v.  Barlow,  107  N.  T.  536,  14 
NE  498;  Flnley  V.  Bent  95  N.  T. 
364;  WeUs  V.  Wells,  88  N.  T.  328; 
Hood  v.  Hood,  86  N.  T.  561:  Kalb- 
fleisch  V.  Kalbflelsch,  67  N.  T.  854: 
Fisher  V.  Banta,  66  N,  T.  468  [atC 
4  Hun  425];  Teed  v.  Morton,  60  N.  T. 
502;  Moncrief  v.  Ross.  60  N.  T.  431; 
Horton  v.  McCoy,  47  N.  T.  21:  Bram- 
hall  V.  Ferris,  14  N.  T.  41,  «7  AmD 
113;  Matter  of  Kent  189  App.  Div. 
388.  155  NTS  894  [rev  89  Misc.  16. 
162  NTS  667];  Recht  v.  Herschman- 
Bleler-Edelsteln  Co.,  139  App.  Div. 
800.  123  NTS  932;  Matter  of  Hosford, 
27  App.  Div.  427,  50  NTS  550;  Baker 
v.  Baker,  18  App.  Div.  189,  48  NTS 
870  [app  dlsm  167  N.  T.  671  mem, 
61  NB  1089  mem];  EUsner  v.  Curlel, 
2  App.  Div.  622,  37  NTS  1119:  Matter 
of  Mitchell,  61  Hun  372,  16  NTS  ISO: 
Shumway  v.  Harmon,  6  Thomps.  &  C. 
626;  Brady  v.  Hanson,  68  Misc.  198, 
123  NTS  645:  Scott  v.  Douglas,  39 
Misc.  556,  80  NTS  364;  Trask  v. 
Sturges,  31  Misc.  196,  63  NTS  1084 
[aff  66  App.  Div.  625  mem,  68  NTS 
1149  mem  (rev  on  other  grounds  170 
N.  T.  482,  63  NB  534)]:  Kessler  ▼. 
Frieda,  29  Misc.  187,  60  NTS  891; 
Matter  of  Clinton,  16  Misc.  199,  38 
NTS  945,  1  Gibb.  Surr.  567  [Ott  12 
App.  Div.  182,  42  NTS  674];  In  ra 
Champion,  16  NTS  768;  Harvey  v. 
Brlsbfn.  16  NTS  42  [aff  60  Hun  376 
(aft  143  N.  T.  151,  38  NB  108)];  Mat- 
ter of  Buchanan,  6  NTSt  364;  Kear- 
ney V.  St.  Paul  Apostle  Missionary 
Soc.  10  AbbNCas  274;  Freeman  v. 
Smith,  60  HowPr  811;  Bogert  v. 
Hertell,  4  Hill  492;  Kane  v.  Oott  24 
Wend.  641,  36  AmD  641;  Lorillard  v. 
Coster,  5  Paige  172  [rev  on  other 
grounds  14  Wend.  266];  Drake  v. 
Pell,  3  Edw.  251;  Ingrem  y.  Mackey, 
6  Redf.  Surr.  357. 

N.  C. — Conly  v.  Klncald,  60  N.  C 
694;  Powell  v.  Powell,  41  N.  &  60; 
Proctor  V.  Ferebee,  36  N.  C.  148,  86 
AmD  34;  McCabe  v.  SpruU,  16  N.  C 
189 

(jhlo.— Collier  v.  Collier,  8  Oh.  St. 
869;  Furguson  v.   Stuart  14  Oh.   140. 

Pa. — In  re  Dalrymple,  216  Pa.  887. 
64  A  554;  Jones  v.  Caldwell,  97  Pa. 
42;  Sllverthorn  v.  McKlnster,  12  Pa. 
67;  Simpson  v.  Kelso,  8  Watts  247; 
Allison  v.  Wilson,  13  Serg.  &  R.  330. 

R.  I. — Sheffield  v.  Cooke,  98  A  161, 
[quot  C!yc);   In  re  Adams,   32  R.   I. 
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absence  of  an  election  to  take  the  land  as  realty/* 
onless  so  to  consider  the  realty  vlll  clearly  defeat 
the  intention  of  the  testator,"  or  result  in  the 
evasion  of  some  rule  of  law;'"  and  it  seems  that  the 
rule  does  not  apply  to  property  held  in  trust  with 
specified  directions  as  to  its  administration  and  dis* 
position,"  even  though  there  is  a  statutory  pro- 
vision authorizing  a  conversion  of  realty  into 
personalty."* 

[$  26]     2.    Intention  of  Testator— a.    In  0«n- 
end.    As  in  the  construction  of  wills  the  intention 


of  the  testator  is  the  main  gnide,*'  and  as  the  doe- 
trine  of  conversion  of  a  testator's  realty  into  per- 
sonalty depends  both  as  to  its  existence  and  as  to 
its  extent  on  the,  testator's  intention,^  in  order  to 
work  a  conversion  while  the  property  remains  un- 
changed in  form,  there  must  be  a  clear  and  im- 
perative direction  to  convert  it;"  that  is,  there 
must  be  an  expression  in  some  form  of  €ui  iibsolnte 
intention  that  the  land  shall  be  sold  and  turned 
into  money,"  and  the  conversion  must   be  made 


41,  47.  78  A  524  [clt  Cycl:  Van  Zandt 
V.  Qarretson,  21   R.  I.  352,  4!)  A  633. 

S.  C— V^alker  v.  KUllan,  62  S.  C. 
482,  40  SB  887;  Colton  v.  Galbralth, 
35  S.  C.  631,  14  SE  957:  Wood  v. 
Reeves,  23  S.  C.  382;  Wllklna  v.  Tay- 
lor, 29  S.  C.  Eq.  291;  Mathis  v.  Guf- 
fin,  29  S.  C.  Eq.  79;  Postell  v.  Fostell, 
1   S.  C.  Eq.   ITS. 

S.  D.— In  re  Hawgood.  169  NW 
117;  Spencer  v.  Lyman.  27  8.  D.  471, 
481,   131   NW  802   [clt  Cycl. 

Tenn. — McCormlck  v.  Cantrell,  7 
Yerg.  616. 

V?aah. — Martin  v.  Moore,  49  Wash. 
288.  94  P  1087. 

W.  Va.— Brown  v.  Miller,  46  W. 
Va.  211,  31  SE  966. 

Wis. — Managan  v.  Shea,  168  Wis. 
819.  149   NW  378. 

Entr. — Fletcher  v.  Ashbumer,  1 
Bro.  Ch.  497,  28  Reprint  1269.  7  ERC 
1;  Smith  V.  Claxton,  4  Madd.  484,  66 
Reprint  784;  Doughty  v.  Bull,  2  P. 
Wms.  320,  24  Reprint  748:  Tates  v. 
Compton,  2  P.  Wms.  308,  24  Reprint 
748:  Ward  v.  Arch,  16  Sim.  889,  38 
Ensr.  Ch.   389,   60  Reprint  670. 

■at  is  a  will  [well]  settled  rule  In 
the  construction  of  wills,  that  when 
land  is  directed  to  be  sold  and  turned 
into  money,  courts  of  equity  in  deal- 
ing with  the  subject  will  consider  it 
as  personalty,  and,  to  that  end,  treat 
its  conversion  into  money  as  having 
taken  place  immediately  following 
the  death  of  the  testator."  Cropper 
V.  Gaar,  151  Ky.  376,  380.  161  SW 
913.  L,RA1916B  1139. 

"Land  devised  to  be  sold,  and 
turned  into  money  must  in  Equity  be 
looked  upon  .  .  .  as  if  [the  tes- 
tator] had  sold  it  in  his  life-time,  and 
turned  it  into  money."  Hayford  v. 
Benlows,  Ambl.  681,  27  Reprint  876, 
376. 

[a]  Slzsotlons  hnlUL  to  wiork  oon- 
Tsntoni  (1)  A  provision  that  the 
real  estate  devised  shall  be  sold  one 
year  after  the  death  of  the  testatrix, 
and  the  proceeds  divided  equally  be- 
tween-her  children.  Miller  v.  Payne, 
28  App.  (D.  C.)  396;  Iglehart  v.  Igle- 
hart,  26  App.  (D.  C.)  209,  6  AnnCas 
732  [aft  204  U.  S.  478,  27  SCt  829,  61 
Lk  ed.  676].  (2)  A  testamentary  gift 
to  trustees  to  convert  testator's  prop- 
erty into  cash  to  pay  a  part  thereof 
to  a  hospital  treating  tubercular 
cases.  French  v.  Calkins,  262  111.  243, 
96  NE  877.  (3)  A  direction  to  an  ex- 
ecutor to  sell  decedent's  property 
and  pay  the  proceeds  to  the  widow. 
8eara  v.  Scranton  Trust  Co.,  228  Pa. 
126,  77  A  423,  20  AnnCas  1145.  (4) 
Where  a  testator  in  one  Item  of  his 
will  devised  his  real  estate  to  his 
children  in  fee,  and  in  another  em- 
powered his  executors  to  sell  the 
whole  or  any  part  of  the  real  estate 
to  pay  debts,  to  secure  a  fund  for 
the  support  and  education  of  his 
children  by  the  Investment  of  the 
proceeds,  and  to  divide  them  among 
his  children  as  they  should  become 
of  age.  Smith's  Est.,  4  Phila.  (Fa.) 
181.  (6)  Where  a  testator's  will  di- 
rected a  conversion  of  his  land  into 
personal  property.  It  should  be  treat- 
ed as  personalty  in  Qxe  hands  of  his 
executors  to  the  extent  of  Its  value. 
Hardin  v.  Hassell,  118  Tenn.  143.  100 
SW   720. 

76.  Porter  v.  Porter,  136  Ky.  818, 
128  SW  302.    See  also  infra  t|  81-98. 

77.  Emery  v.  Cooley,  83  Conn. 
235,    76    A    529;    Butler   ▼.    Oreen,    66 


Hun  99,  19  NTS  890;  Bonard's  Will, 
16  AbbPrNS  (N.  T.)  128:  In  re  Marr, 
240  Pa.  38.  87  A  621,  AnnCaS1916A 
167;  Todd  v.  McFall,  96  Va.  764,  82 
SE  472. 

[a]  A  taatator  mmr  dlmoss  ot  bla 
aatats  w4  postpoas  tha  nU  en]07- 
msnt  of  It  without  effecting  an  equi- 
table conversion  of  his  real  estate. 
In  re  Marr,  240  Pa.  38.  87  A  621,  Ann 
Casl916A  167. 

[b]  Partnamdv  laady— A  will  de- 
claring that  testator's  undivided 
share  in  partnership  land  Is  realty 
thereby  fixes  th*  character  of  such 
property  as  against  the  beneficiaries 
althougn  otherwise  such  land  would 
be  treated  as  personalty.  Todd  v. 
McFall,  96  Va.  754,  32  SB  472. 

78.  Emery  t.  Cooley,  83  Conn.  236, 
76  A  629. 

7>.  Upham  v.  Plankinton.  162  Wis. 
276,  140  NW  6,  48  LRANS  10|04,  Ann 
Casl914C  376. 

80.  Upham  V.  Plankinton,  162  Wis. 
276,  140  NW  6,  48  LRANS  1004,  Ann 
Casl914C  876  (construing  L.  [18991 
c  800). 

81.  See    Wills    [40    Cyc    1886    et 

82.  Orrlck  v.  Boehm.  49  Md.  72; 
Cllft  v.  Moses,  118  N.  Y.  144,  22  Nli 
393  [aft  44  Hun  312,  7  NTSt  691]; 
Fisher  v.  Banta,  66  N.  T.  468  [aft  4 
Hun  425];  White  v.-  Eldlits,  38  App. 
Dlv.  149,  66  NTS  629;  Tomllnson's 
Est.,  21  Pa.  Dist.  335;  Pullinger's 
Est.,  20  Pa.  Dist.  729.  89  Pa.  Co.  126; 
King  V.  King.  18  R.  I.  601.  See  also 
cases  infra  note  84. 

"The  basis  of  all  the  decisions  Is, 
that  the  intent  of  the  testator,  is  the 
great  guide  in  determining  the  ques- 
tion, whether  there  has  been  an 
equitable  conversion  of  the  realty 
into  personalty."  Orrlck  v.  Boehm, 
49   Md.    72,    104. 

83.  See  cases  infra  note  84. 

84.  U.  S.— Bartlett  v.  Gill,  221  Fed. 
476  [all  224  Fed.  927];  Rlnehart  v. 
Harrison.  20  F.  Cas.  No.  11,840, 
Baldw.   177. 

Cal. — Janes  v.  Throckmorton,  57 
Cal.  368. 

Conn. — State  v.  Thresher,  77  Conn. 
70,  58  A  460. 

111. — Maglnn  v.  McDevitt,  269  111. 
196,  109  NB  1088;  Poulter  v.  Poul- 
tor,  193  111.  841,  61  NE  10B6;  Haward 
V.  Peavey,  128  111.  480,  21  NE  603,  16 
AmSR  120. 

Ind. — Walling  v.  Scott,  60  Ind.  A. 
28,  96  NE  481,  482,  97  NE!  388  [clt 
Cyc]. 

t  Iowa. — Hanson  v.  Hanson,  149 
Iowa  82.  127  NW  1032. 

Ky. — Samuel  v.  Samuel,  4  B.  Men. 
245. 

Md. — Orrlck  v.  Boehm,  49  Md.  72. 

Mass. — ^Whitman  v.  Huefner,  221 
Mass.  266,  108  NE!  1064. 

Minn. — Qreenman  v.  McVey,  126 
Minn.  21,  26,  147  NW  812,  AnnCas 
191 5D  430   [quot  CycJ. 

Miss. — ^Allen  v.  Caftee,  86  Miss.  766, 
38  S  186;  Montgomery  v.  MilUken, 
Sm.  &  M.  Ch.  495. 

Nebr. — Chick  v.  Ives,  90  NW  761. 

N.  H. — Vaudewalker  v.  Rollins,  63 
N.  H.  460,  3  A  626. 

N.  J. — Isenburg  v.  Rose,  99  A  616; 
Brown  v.  Fidelity  Trust  Co.,  82  N. 
J.  Eq.   323.   87  A   222. 

N.  T.— Clift  V.  Moses,  116  N.  T. 
144.  22  NE  393  faff  44  Hun  312,  7 
NTSt  691];  Scholle  v.  Scholle,  118 
N.  T.   261,   21   NB  84   (afl  66   N.  T. 


Super.  399.  4  NT^  809  (aff  56  N.  T. 
Super.  474)1:  Hobsen  v.  Hale.  95  N. 
Y.  688;  Gourleyv.  Campbell.  66  X. 
Y.  169  [rev  6  Hun  218];  Matter  of 
Fox,  52  N.  Y.  630,  11  AmR  751  [aff 
68  BarK  157.  and  aft  94  TT.  S.  115,  24 
L.  ed.  192];  White  v.  Howard.  46 
N.  T.  144;  Harris  v.  Clark,  7  N.  T. 
242;  Harris  v.  Achilles.  129  App.  Dlv. 
847,  114  NTS  855;  Phcenlz  v.  Colum- 
bia College,  87  App.  Dlv.  438,  84  NTS 
897  [aS  179  N.  T.  S*8  mem,  72  NE  1149 
meml;  Schlereth  v.  Schlereth.  78  App. 
T»v.  288,  76  NTS  676  [aft  173  K.  T. 
444,  66  NB  180,  98  AmSR  616J:  Pal- 
mer r.  Marshall,  81  Hun  15,  30  NTS 
667;  Lee  v.  Tower,  68  Hun  606,  12 
NTS  240;  Fraaer  v.  McNaaghton.  68 
Hun  80,  11  NTS  884  (mod  on  other 
grounds  124  N.  T.  479,  26  NE  10341; 
.Snell  v.  Tuttle,  44  Hun  324-  Newell 
V.  Nichols,  12  Hun  604  [aft  7S  N.  Y. 
78.  31  AmR  424];  McCarty  v.  Dem- 
ing,  4  Lans  440;  Fowler  v.  Depau. 
26  Barb.  224;  Reed  v.  tJnderhill.  1! 
Barb.  113;  Matter  of  Bampfleld.  88 
Misc.  468,  152  NTS  212;  Hayden  v. 
Sugden,  48  Misc.  108,  96  NTS  681; 
Wyeth  V.  Sorchan,  38  Misc.  173.  77 
NTS  268;  Koezly  ▼.  Koezly,  31  Misc. 
897,  66  NTS  618:  Sage  v.  Lockman. 
68  HowPr  276;  Wright  v.  New  York 
M.  B.  Church,  Hoffm.  202;  Ca.nfleld 
V.  Crandall,  4  Dem.  Surr.  Ill;  Gra- 
ham V.  Do  Witt,  3  Bradf.  Surr.    1B«. 

N.  C. — Clifton  V.  Owens,  170  N.  C. 
607,  87  SE  602;  Phifer  v.  Giles.  159 
N.  C.  142,  74  SB  919:  Mills  v.  Harris, 
104  N.  C.    626,   10   SB  704. 

N.  D.. — Bagen  v.  Sacrlson,  19  !*■.  D. 
160,  123  NW  618,  26  LRANS  734; 
Penfield  v.  Tower,  1  N.  D.  216.  4( 
NW  418. 

Oh. — ^Brewster  v.  Benedict,  14  Oh. 
368. 

Pa. — ^In  re  Marr,  240  Pa.  88,  87  A 
621,  AnnCasl916A  167:  Fahnestock  v. 
Fahnestock,  162  Pa.  66,  26  A  313,  84 
AmSR  628;  Hunt's  App..  lOS  Pa. 
128;  Perot's  App.,  102  Pa.  235:  Peter- 
son's App..  88  Pa.  397:  McClure's  App, 
72  Pa.  414;  Neely  v.  Grantham.  58  Pa. 
438;  Chew  T.  NIcklln,  46  Pa.  84;  Ane> 
wait's  App.,  42  Pa.  414;  Stoner  v. 
Zimmerman,  21  Pa.  394:  Henry  ▼. 
McCloakey,  9  Watts  146;  Com.  v. 
Gordon,  3  Pa.  CaS.  601,  7  A  229;  In  re 
Scott,  37  Pa.  Super.  198;  Holmes' 
Est.,  16  Pa.  Dist.  774;  Shaner-s  Est.. 
16  Pa.  Dist.  674,  31  Pa.  Co.  683;  In 
re  Severn,  13  Pa.  Dist.  198;  Davi^ 
Est.,  28  Pa.  Co.  284;  Twaddell  v. 
Hamilton  Land,  etc.,  Co.,  10  Phlla. 
63. 

R.  I. — Sheffield  ▼.  Oooke.  98  A  161 
[quot  Cycl;  King  ▼.  King,  18  R.  I. 
SOl. 

S.  D. — Spencer  ▼.  Lyman,  27  S.  D. 
471,  481.  181  NW  802   [clt  Cycl. 
_  Tenn.— Wheloaa     v.     Wheless.     92 
Tenn.  293,  21  SW  696. 

Wash. — Martin  v.  Moore.  49  Wash. 
288.  292,  94  P  1087  [quot  Cycl. 

W.  Va.— Carney  t.  Kaln.  40  W.  Va. 
768,  23  SE  660. 

Engi — Guldot  ▼.  Guldot,  8  Atk.  264. 
26  Reprint  948-  Fletcher  y.  Ash- 
burner,  1  Bro.  Ch.  497,  28  Reprint 
1259,  7  ERC  1:  Smith  v.  Claxton,  4 
Madd.  484,  66  Reprint  784:  Symonds 
v.  Rutter,  Prec  Ch.  28,  24  Reprint  12; 
Wheldale  v.  Partridge,  6  Ves.  Jr.  S8& 
81  Reprint  643;  Walker  v.  Denne.  2 
Ves.  Jr.  170,  30  Reprint  677. 

"To  establish  a  conversion,  the  wiU 
must  direct  it  absolutely  or  out  and 
out,  irrespective  of  all  contingencies. 


For  later  cases,  dsvelopmants  add  ekaaffM  In  the  law  see  cumulative  Annotations,  aams  title,  pace  and  note  number. 


§§  26-27] 


CONVEBSION 


r 


[13  0.  J.]    861 


obligatory  on  the  ezeeutor  or  tmstee,^  although 
there  need  be  no  devise  in  terms  to  an  executor  or 
trustee.'^  The  rule  that  a  will  should  be  sup* 
ported,  if  it  can  be  done  on  any  fair  construction 
of  its  provisions,  will  not  be  carried  to  such  an 
extent  as  to  hold  that  an  out-and-out  conversion  is 
to  be  inferred  in  the  absence  of  imperative  direc- 
tions, expressed  or  necessarily  implied,  to  the  ex- 
ecutors to  sell  realty." 

A  mere  declaration  by  the  testator  that  it  shall 
be  one  or  the  other  is  not  sufficient  to  change 
realty  into  personalty  or  vice  veraa.^ 

The  absence  at  a  power  of  sals  is  not  conclusive 

The  direction  to  convert  must  be 
positive  and  explicit,  and  the  will.  If 
It  be  by  will,  or  the  deed,  if  It  be  by 
contract,  must  decisively  fix  upon  the 
land  the  quality  of  money.  It  mast 
be  an  imperative  direction  to  sell." 
Anewalt'«  App.,  42  Pa.  414,  416. 

[a]  Tktw,  where  realty  is  con- 
verted into  personalty,  the  heir  is 
not  excluded  unless  the  testator 
manifests  a  clear  intent  that  the  pro- 
ceeds of  the  realty  shall  go  to  the 
next  of  kin.  In  re  Alabone.  76  N.  J. 
Sq.   527.   72  A  427. 

[b]  Tlia  pazpose  of  the  teatetor 
mun  be  aacertaiaea  before  a  will  can 
opera.te    to    convert    real    estate    into 

Sersonal  property.  Painter. v.  Painter, 
20  Pa.  82,  69  A  823.  20  LRANS  117. 

(cl  Wliaxe  a  wlU  ooatalns  no  dt- 
rectums  for  oonverBloii  (]i)  the  pro- 
ceeds of  real  estate  originally  form- 
ing a  part  of  the  trust  are  to  be 
treated  as  real  estate,  and  the  pro- 
ceeds of  personal  property  as  per- 
sonal property,  in  making  a  distribu- 
tion of  the  fund,  until  the  final  vest- 
ing of  the  estate  in  the  parties 
ultimately  entitled  thereto.  O'Brien 
v.  L.ewi8.  208  Mass.  616.  S4  NS  760. 
(2)  A  win  merely  directing  the  trust 
property  consisting  of  realty  and 
personalty  to  be  paid  over  to  an  alien 
after  the  death  of  another  does  not 
work  a  conversion.  State  v.  Thresher, 
77   Conn.  70,  68  A  460. 

[d]  A  wUl  ooatalBlag  bequMrta. 
but  no  devlae  of  any  residna,  and 
appointing  executors,  does  not  equi- 
tably convert  real  estate  into  per- 
sonalty for  the  payment  of  legacies, 
although  the  personal  estate  is  in- 
sufficient to  pay  them.  St.  John's 
German  Evangelical  Lutheran  Church 
v.  Dippoldsmann.  118  Md.  242,  84  A 
273. 

as.  V.  8. — ^In  re  L'Honmiedieu,  138 
Fed.  606  [mod  on  other  grounds  146 
Fed.  708.  77  CCA  134], 

Cal. — Janes  v.  Throckmorton,  67 
Cal.  368. 

Iowa. — Beaver  v.  Ross.  140  Iowa 
154.  118  NW  287,  20  LJIANS  66,  17 
AnnCas   640. 

N.  Y. — Harris  v.  Achillea  129  App. 
Div.  847.  114  NTS  856;  Lee  v.  Tower, 
68  Hun  606,  12  NTS  240:  Stebbens 
V.  Turner,  55  Misc.  687,  106  NTS  946. 

Pa. — Com.  V.  Gordon,  7  •  A  229,  3 
Pa.  Cas.  SOI;  Becker's  Est,  160  Pa. 
524.  24  A  687. 

R,  I. — Rhode  Island  Hospital  Trust 
Co.  v.  Harris,  20  R.  1.  408.  39  A  760. 

See  also  cases  supra  note  84;  infra 
!    35. 

[a]  A  sale,  not  is  vuzanaBae  of  a 
direction  of  the  testator,  but  merely 
for  purposes  of  the  trust,  does  not 
convert  the  nroceeda  into  personalty, 
but  they  should  be  treated  as  realty. 
Rhode  I.sland  Hospital  Trust  Co.  v. 
Harris,  20  R.  I.  408,  39  A  760. 

86.  Beaver  v.  Ross,  140  Iowa  164, 
118  NTVr  287,  20  LRANS  66,  17  Ann 
Cas  640.  See  also  Barnard  v.  Keath- 
ley.  230  Mo.  209,  130  SW  306  (hold- 
ing that  the  will  did  not  vest  the 
title  of  the  real  estate  in  the  ex- 
ecutor). 

87.  Hobson  v.  Hale,  96  K  T.  688. 

88.  Comer  v.  Light,  176  Ind.  367, 
93  NE  660,  94  NB  326  (rev  (A.)  92 
NE   3441. 

88.  Renwlck  v.  Renwick,  63  Misc. 
598.  117  NTS  217  Talt  136  App.  Div. 
938  mem,  121  NTS  1145  mem  (aft 
201     N.    T.    647    mem,     9B    NE    1138 


that  no  eonversion  is  intended,  but  is  to  be  con- 
sidered in  determining  the  testator's  intention.^ 

A  mere  failure  to  name  a  person  by  whom  the 
sale  is  to  be  made  will  not  prevent  a  conversion."' 

The  testator's  intention  is  to  be  gathered  from  the 
entire  will  by  iJie  ordinary  rules  for  the  judicial 
construction  of  such  instruments,"^  and  it  is  not  to 
be  gathered  from  the  terms  of  a  particular  devise 
alone.** 

[i  27]  b.  Where  Intention  Is  Expressed.  The  inten- 
tion to  convert  may  be  expressed,  as  by  the  use  of 
mandatory  words  directing  the  sale,  or  by  giving  the 
power  of  sale  in  imperative  terms."* 


mem)]. 

90.  Ala. — ^Winston  v.  Jones,  6  Ala. 
650. 

111.— Rankin  v.  Rankin,  86  111.  293, 
87  AmD  205. 

Me. — Putnam  Free  School  v.  Fisher, 
30   Me.   623. 

Mass. — Hale  v.  Hale,  137  Mass.  168; 
Going  v.  Bmery,  16  Pick.  107,  26  AmD 
646.   ■ 

Mich. — Mandlebaum  v.  McDonell, 
29  Mich.  78,  18  AmR  61. 

N.  J. — Hollman  v.  Tiggos,  42  N.  J. 
Bq.  127,  7  A  347;  Haggerty  v.  Lan- 
terman,  30  N.  J.  Elq.  37;  Lippincott 
v.  Lippincott,  19  N.  J.  Bq.  121. 

N.  C. — Smith  V.  McCrary,  38  N.  C. 
204. 

Pa. — Gray  v.  Henderson,  71  Pa. 
368. 

Compare  Williams  v.  Lobban,  206 
Mo.  399,  104  SW  58  (holding  that, 
where  a  testator  devised  all  his  prop- 
erty to  his  wife  for  life  or  widow- 
hood, and  at  her  remarriage  or  death 
directed  a  sale  and  division  among 
his  eight  children  without  appoint- 
ing anyone  of  them  to  make  the  sale, 
the  will  of  its  own  force  did  not 
operate  to  convert  the  land  into  per- 
sonalty prior  to  a  sale,  so  as  to  place 
the  same  beyond  the  lien  of  a  judg- 
ment and  execution  against  the  re- 
maindermen, but  the  fee  remained  in 
the  heirs  during  the  life  estate,  both 
by  the  devise  as  well  as  by  the 
statute  of  descents,  notwithstanding 
Rev.  St.  [1897]  1  137  [Annot.  St. 
(1906)  p  381],  providing  that  a  sale  of 
real  Estate  under  a  will  shall  be  made 
by  the  acting  executor  or  administra- 
tor -with  the  will  annexed  la  the 
absence    of    any    other    person    ap- 

?olnted   for   that   purpose,   or   where 
be  person  appointed  refused  to  per- 
form the  trust). 

81.  Grimth  v.  Witten,  252  Mo.  627, 
161  SW  708;  In  re  Degenhardt,  97 
Misc.  668,  163  NTS  543;  In  re  Marr, 
240  Pa.  38,  87  A  621,  AnnCasl915A 
167;  Becker  v.  Chester,  115  Wis.  90, 
91  NW  87,  660.  And  see  cases  supra 
note  84. 

[a]  Snbseqoent  aots  not  conaid- 
•tedv— la  construing  a  will  to 
determine  whether  it  required  a  con- 
version of  real  property  into  person- 
alty, the  fact  that  partition  proceed- 
ings might,  or  a  sale  by  the  executor 
under  tne  discretion  given  him  by 
the  will  would,  change  such  realty 
into  personalty  should  -not  be  con- 
sidered. In  re  Tatum,  169  N.  Y.  514, 
62  NE  580  (arc  61  App.  Div.  513,  70 
NTS  634  (act  34  Misc.  25,  69  NYS 
601)1. 

[b]  A  dixeot  aatltorlty  to  aeU  (1) 
does  not  of  itself  work  a  conversion; 
the  whole  will  must  be  considered  in 
order  to  produce  a  conversion.  Power 
V.  Cassidy,  54  HowPr  4  [all  16  Hun 
294  (aft  79  N.  T.  602.  36  AmR  660)1. 
(2)  Where  the  will  is  made  shortly 
before  the  testator's  death,  and  he 
is  Insolvent,  a  mere  direction  to  sell, 
mortgage,  and  convey  his  real  estate 
for  testamentary  purposes  does  not 
show  an  Intention  that  a  conversion 
shall  be  effected.  Clift  v.  Moses,  44 
Hun  312,  7  NYSt  697  [aft  116  N.  T. 
144,  22  NE  393]. 

93.  In  re  Marr,  240  Pa.  38,  87  A 
621,  AnnCasl916A  167. 

93.  Conn. — Ritch  v.  Talbot,  74 
Conn.   137,   60  A  42. 

Ky. — Green  v.  Johnson,  4  Bush 
164;   Goldsmith  v.   Cone,    7   KyL  621, 


IS  Ky.  Op.  842. 

Md. — Boyce  v.  Kelso  Home  for 
Orphans,   107  Md.  190,  68  A  660. 

Mich. — Ford  v.  Ford,  80  Mich.  42, 
44   NW  1057. 

Mo. — Llewellyn  v.  Llewellyn,  122 
Mo.   A.    467,   99    SW    809. 

Nebr. — Chick  v.  Ives,  2  Nebr. 
(Unoft.)   879,   90   NW  761. 

N.  J. — ^Isenburg  v.  Rose,  (Ch.)  99 
A  616;  Clark  v.  Denton.  36  N.  J.  Eq. 
419   [aff  36  N.  J.  Eq.  634]. 

N.  Y. — In  re  Eamshaw,  196  N.  Y. 
380,  89  NE  826:  Doane  v.  Mercantile 
Trust  Co.,  160  N.  Y.  494,  66  NE  2*6: 
Cottman  v.  Grace,  112  N.  T.  2«»,  1» 
NE  839,  3  LRA  146;  Harris  v.  Achil- 
les, 129  App.  Div.  847,  114  NYS  855; 
Phoenix  v.  Columbia  College,  87  App. 
Div.  438,  84  NYS  897  [aft  179  N.  Y. 
692  mem.  72  NE  1149  mem];  Utlca 
Trust,  etc.,  Co.  v.  Thomson,  87  Misc. 
31,  149  NYS  392;  Stebbens  v.  Turner, 
56  Misc.  587,  105  NYS  945;  Gallup  v. 
Wright,  61  HowPr  286:  Draper  v. 
Harvard  Ctollejie,  57  HowPr  269; 
Lawrence  v.  Elliott,  3  Redf.  Surr. 
236. 

Pa. — Battenfeld  v.  Kline.  228  Pa 
91,  77  A  416;  Darlington  v.  Darling- 
to«.  160  Pa.  65.  28  A  603;  In  re  Neu- 
mann, 41  Pa  Super.  279;  In  re  Lam- 
berton,  40  Pa.  Super.  648;  In  re 
Rauch,  21  Pa.  Super.  60;  Tomllnaon's 
Est.,  21  Pa.  Dist.  336. 

Tenn. — Wayne  v.  Fouts,  108  Tenn. 
145.   66  SW  471. 

Wash. — Martin  v.  Moore,  49  Wash. 
288.  292,   94  P  1087   [quot  <3yol. 

Wis. — Hood  V.  Dover,  107  Wis.  14», 
82  NW  646. 

[a]  SliiatratiOBS^— (1)  Where  the 
language  of  the  will  was  "I  author- 
ise and  request  my  executors  .  .  . 
to  sell  and  convey  all  my  lands,  ex- 
cept," etc.,  the  word  "request"  was 
considered  as  synonymous  with  "  "re- 
quire.* or  direct,  or  order,"  the  latter 
words  being  regarded  as  mandatory. 
Green  v.  Johnson,  4  Bush  (Ky.)  164, 
165.  (2)  Where  the  testator  pro- 
vided In  his  will  as  follows:  "I  de- 
sire all  my  other  estate,  real,  per- 
sonal or  mixed,  shall,  as  soon  after 
my  decease  as  practicable,  be  sold, 
and  the  proceeds  arising  therefrom 
be  invested  in  first  bonds  and  mort- 
gages, etc.,"  the  words.  "I  desire." 
are  the  equivalent  of  "I  will."  wnA 
the  words,  "as  soon  after  my  decease 
as  practicable,"  left  no  discretion  to 
his  executors,  excepting  as  to  the 
matter  of  time,  and  the  will  worked 
a  conversion  of  testator's  real  es- 
tate: Philadelphia's  App.,  112  Pa. 
470.  474,  4  A  4.  (3)  Where  a  testa- 
tor in  a  codicil  to  a  will  directed  his 
executors  to  sell  all  his  real  estate 
not  specially  bequeathed  by  the  will, 
and  to  turn  the  same  into  money  as 
soon  as  may  be  done  for  the  best  in- 
terests of  his  estate,  an  equitable 
conversion  of  the  real  estate  not 
specially  disposed  of  in  the  will  was 
ettected,  and  the  proceeds  from  the 
sale  of  the  real  estate  should  be  dis- 
tributed as  personal  property  under 
the  will.  In  re  Caldwell.  188  N.  Y. 
116,  80  NE  663  fmod  114  App.  Div. 
906,  100  NYS  1109].  (4)  Where  a 
testator  in  his  will  used  the  expres- 
sion 'inasmuch  as  I  shall  hereafter 
give  my  executors  power  to  sell  or 
lease  my  real  estate  and  personal 
estate,"  etc.,  and  in  the  last  clause, 
after  appointing  his  executors,  said: 
"I    confer    on    my    executors    power 
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[$  28]  c.  latention  ImpUed — (1)  From  0«&- 
«nl  8c(qM  uid  Tenor  of  WUL  ,0n  the  other  hand, 
the  intention  to  convert  may  be  implied,  as  where 
a  testator  anthorizes  his  executors  to  sell  his  real 
«state,  and  where  it  is  apparent  £rom  the  general 
prOTisions  of  the  will  that  he  intended  snch  estate 
to  be  sold,  althoiu^h  the  power  of  sale  is  not  in 
terms  imperative.  The  mere  absence  of  words  of 
express  command  or  direction  should  not  be  held 


to  render  the  exercise  of  the  power  diseretionaiy, 
when  so  to  hold  would  defeat  the  intention  of  the 
testator  as  it  appears  from  the  whole  wilL** 

[i  29]  (2)  From  Necessity  of  Sale  to  Bffeetute 
Ii^reased  Poipose.  The  necessity  of  a  oonTcrsion 
of  realty  into  personalty,  to  aeeompliah  the  pur- 
poses expressed  in  the  will,  is  equivalent  to  an  im- 
perative direction  to  convert,  and  effects  an  eqni- 
able  conversion,*'  although  the  language  used  is  in 


...  to  make  atfle  ...  of  my  real 
estate  .  .  .  not  only  for  the  pur- 
pose of  paying  my  debts  but  to  en- 
able them  to  make  the  division 


as  hereinbefore  provided;  it  belnr 
contemplated  by  me  that  they  win 
sell  my  real  estate  thoucb  not  with 


undue  haste,"  It  was  his  intention 
that  his  whole  estate,  real  and  per- 
sonal, should  be  converted  Into 
money.  Boyce  v.  Kelso  Home  for 
Orphan^.  107  Md.  190,  192,  68  A  550. 
(5)  A  provision  in  a  will  that  real 
and  personal  property  be  Invested  In 
a  fund  for  the  support  and  mainte- 
nance of  a  charity  is  a  direction  to 
convert  such  property  Into  money. 
Hood  V.  Dorer,  107  Wla.  149,  82  NW 
S4<. 

[b]  IMxeottons  la  win  IMId  Ibl- 
peraftT*^— (1)  Where  a  will  devised 
all  the  testator's  property  to  certain 
parties,  provided  that  It  should  be 
•old  and  the  proceeds  paid  over  as  in- 
dicated, and  nominated  a  certain  per- 
son executor  with  full  power  to  sell 
either  personal  or  real  estate,  this 
was  held  to  be  an  Imperative  direc- 
tion to  reduce  the  property  to  money 
ao ,  as  to  work  an  eQUltable  conver- 
sion of  realty  into  personalty,  al- 
though the  leaal  title  and  beneficial 
interest  i>as8ea  to  the  same  persons. 
"Wayne  v.  Foots,  108  Tenn.  146,  66 
SW  471.  (2)  Where  a  provision  of 
a  will  directed  certain  real  estate  Set 
out  in  a  schedule  attached  thereto  to 
be  "converted"  into  certain  other 
property  "at  schedule  prices,  or  as 
much  better  as  may  be;  it  was  held 
that  this  was  an  imperative  direction 
to  sell  and  convey  the  lands,  the  di- 
rection as  to  price  beins  merely  ad- 
visory. Ford  V.  Ford,  10  Mich.  42, 
44  NW  1057;  Ford  v.  Ford,  70  Wis. 
19.  33  NW  188,  6  AmSR  117.  (J) 
Where  a  will  directed  the  executors 
to  sell  and  dispose  of,  as  soon  as 
practicable,  all  or  any  part  of  the 
testator's  estate,  real  or  personal,  at 
public  or  private  sale,  taking  into 
consideration  the  direction  of  the 
will  for  the  continuance  of  decedent's 
copartnership  business,  the  power  of 
sale  was  imperative,  and  an  equi- 
table conversion  of  the  real  estate 
arose  on  the  testator's  death.  Mat- 
ter of  Haselton,  77  Misc.  419,  137 
NTS  9S7. 

__rc]  &••••,  mU  and  aistillmte.1— 
Where  testator  devised  all  his  prop- 
erty in  trust,  authorizing  the  trus- 
tees to  lease  It,  sell  it,  and  distribute 
It  as  directed  by  him,  it  was  held  to 
work  an  equitable  conversion  of  the 
realty  into  personalty.  Russell  v. 
Hilton,  37  Misc.  642.  76  NTS  233 
[mod  on  other  grounds  80  App.  Div. 
178,  80  NTS  668  (afT  176  N.  T.  626 
mem,   67  NB  1089  mem)]. 

•4.  U.  S.— GratK  v-  liCsUe,  3 
Wheat.  663,  4  L.  edT  4tb. 

Cal.— In  re  Pforr,  144  Cal.  121,  77 
F  826. 

Conn. — Gardner's  App.,  81  Conn. 
171.  70  A  663. 

111. — Brown  v.  Miner,  261  111.  643, 
104  NE  160:  Oreenwood  v.  Oreen- 
WOOd.  178  111.  387,  63  NE  101. 

Ky. — Green  v.  Johnson,  4  Bush  164. 

Hd. — Boyce  v.  Kelso  Home  for  Or- 
phans, 107  Md.  190,  68  A  660;  Stake 
V.  Mobley.  102  Md.  408,  414,  62  A  963 
Iquot  CycJ. 

Mass. — Perkins  v.  Coughlan,  148 
Mass.  80,  18  NB  600;  Hammond  v. 
Putnam,  110  Mass.  232. 

Minn. — Sreenman  v.  MoVey,  126 
Minn.  21,  147  NW  812,  AnnCasl916D 
430. 


Mo.— Griffith  V.  Witten,  262  Mo. 
627.   161   SW  708. 

N«br. — Chick  v,  Ives,  2  Nebr. 
(Unoff.)  879,  80  NW  761. 

N.  J. — Ackerman  v.  Ackerman,  81 
N.  J.  Eq.  437,   86  A  642. 

N.  Y. — Salisbury  v.  Slade,  160  N. 
Y.  278,  64  NB  741;  Hope  v.  Brewer. 
136  N.  Y.  126,  88  NB  668,  18  LRA 
458;  Underwood  v.  Curtis,  127  N.  T. 
623,  28  NB  S85:  Clift  v.  Moses,  116 
N.  Y.  144.  22  NB  393;  Delafieid  v. 
Barlow,  107  N.  Y.  636,  14  NE  498; 
Shipman  v.  Rollins,  88  N.  Y.  811, 
15  AbbNCas  294  [rev  33  Run  89]; 
Hobson  V.  Hale,  96  N.  Y.  688:  Lent  v. 
Howard,  89  N.  Y.  169  [rev  26  Hun 
60];  Morse  v.  Morse.  86  N.  Y.  63; 
Power  v.  Cassldy,  79  N.  T.  602,  36 
AmD  660  [all  16  Hun  294  (aff  4  How 
Pr  4)];  Dodse  v.  Pond,  28  N.  Y.  69; 
Savage  v.  Bumham,  17  N.  Y.  561; 
Harris  v.  Achilles,  129  App.  Dlv.  847, 
114  NYS  655;  Phcenix  v.  Columbia 
College,  87  App.  Dlv.  438,  84  NYS 
897  [aff  179  N.  Y.  692  mem,  72  NE 
1149  mem]:  Kelly  v.  Hoey,  36  App. 
Div.  273,  55  NYS  94;  Matter  of  Van- 
davort,  8  App.  Div.  341,  40  NYS  791; 
Waldron  v.  Schlang.  47  Hun  262  [aS 
118  N.  Y.  665  mem,  21  NB  1115 
mem]:  In  re  Dodge,  40  Hun  443  [rev 
on  other  grounds  106  N.  Y.  586,  12 
NB  7691;  Argall  v.  Raynor,  20  Hun 
267;  Toher  v.  Crounse,  67  Misc.  262, 
107  NYS  990:  Foersch  v.  Schmitt,  66 
Misc.  608,  106  NYS  935;  Keyser  v. 
Mead,  53  Misc.  114,  103  NYS  1091; 
Matter  of  Faile,  61  Misc.  166,  100 
NYS  866:  In  re  Bruchaeser,  49  Misc. 
194,  98  NYS  937;  McQowan  v.  Tifft, 
86  Misc.  603,  72  NYS  132;  Wright  v. 
Mercain,  34  Misc.  414,  69  NYS  936: 
Matter  of  Wheeler,  1  Misc.  460,  22 
NYS  1075,  Pow.  Surr.  166;  In  re 
Bailey,  10  NYS  877,  24  AbbNCas  207: 
Matter  of  Buchanan,  5  NYSt  351,  6 
Dem.  Surr.  169;  Power  v.  Cassldy,  64 
HowPr  4  raff  16  Hun  294  (aff  79  N. 
Y.  602,  36  AmR  660)];  Matter  of 
Baker,  6  Dem.  Surr.  271;  Wardlow  v. 
New  York  Home  for  Incurables,  4 
Dem.  Surr.  473:  Lyons  v.  Mahan,  1 
Dem.  Surr.  180  [aff  98  N.  Y.  372]. 

N.  C. — Clifton  V.  Owens,  170  N.  C. 
607,  87  SE  602:  Phifer  v.  Giles,  169 
N.  C.  142,  74  SE  919;  Proctor  v.  Fere- 
bee,   36    N.   C.    143.   36  AmD  34. 

Pa. — Marshall's  Est.,  147  Pa.  77, 
23  A  391;  Palst's  App.,  17  A  6;  Bd- 
wards's  App^  47  Pa.  144;  Chew  v. 
Nlcklin,  46  Pa.  84;  Burr  v.  Sein,  1 
Whart.  252,  29  AmD  48;  McConnell 
V.  Bryan,  62  Pa.  Super.  178;  Bahn's 
Est..  67  Pa.  Super.  457;  Sills  V. 
Steber,  25  Pa.  Dist.  979. 

Tehn. — Wavne  v.  Fouts,  108  Tenn. 
146,  66  SW  471. 

Va. — Ropp  V.  Minor,  88  Gratt.  (74 
Va.)  97. 

Wash. — Martin  v.  Moore,  49  Wash. 
288.    292.   94   P   1087    [quot  Cvc]. 

Wis. — Benner  v.  Mauer,  183  Wis. 
326.  113  NW  663;  Gould  v.  Taylor 
Orphan  Asylum,  46  Wis.  106.  60  NW 
422-  Dodge  v.  Williams,  46  Wis.  70, 
1  NW  92;  60  NW  1103;  CAiandler's 
App.,   34   Wis.    605. 

Eng. — Smith  v.  Clazton,  4  Madd. 
484.  66  Reprint  784. 

"The  doctrine  of  conversion  is  not 
confined  to  those  testamentary  dis- 
positions only  in  which  Imperative 
words  are  used,  or  wherein  limita- 
tions which  can  only  be  effectuated 
by  a  conversion  exist.  It,  is  to  be 
applied  to  all  those  cases  in  which  a 
general  Intention  of  the  testator  is 
sufficiently  manifested  to  give  the 
property  to  the  donee  in  a  condition 


different  from  that  in  which  it  exists 
at  the  time  when  the  will  Koes  into 
effect."  Clifton  v.  Owens,  170  N.  C 
607.  614^7  SB  602. 

[a]  Wlisc*  tb*  azecntimi  of  a 
plan  at  a  testator  wlU  b*  so  dUIeatt 
that  it  would  be  unreasonable  to  sup- 
pose that  such  execution  was  con- 
templated without  converting  the 
realty  into  i>«rsonalty,  a  direction  for 
such  conversion   will  be  deemed  ex- 

greased    In    the    will   by    implication, 
lecker    v.    Chester,    116    Wis.    90,    II 
MW  87,  660. 

[b]  Sale  for  ptmnsnt  of  naeqnal 
lefaot»a<—An  Implied  direction  to 
sell  land,  charged  by  implication,  for 
the  payment  of  unequal  legacies  be- 
queathed to  the  testator's  children 
works  an  equitable  conversion  of 
such  land  into  money.  An  imme- 
diate and  inevitable  effect  of  such  a 
direction  is  to  break  the  descent  by 
vesting  the  estate  in  the  executors 
or  trustees  clothed  with  the  power 
to  sell,  and  to  confer  on  the  legatees, 
not  an  interest  .in  the  land,  but 
simply  a  right  to  the  proceeds  of 
sale  in  the  proportions  designated 
by  the  will.  Beatty  v.  Byers.  18  Pa. 
106. 

[c]  Sals  for  paynsat  ot  Osbts/— 
A  direction  for  the  sale  of  land  suffl- 
cient  for  the  payment  of  the  testa- 
tor's debts  works  a  conversion  to 
such  extent.  Perkins  v.  Coughlan, 
148   Mass.  80,   18  NB  600. 

[d]  Slreotlon  to  lavest  profieefli, 
— A  will  which  gives  the  executors 
power  to  sell  real  estate  at  public 
or  private  sale,  and  which  directs 
them  to  convert  two-flfthe  of  the 
residuary  estate  Into  cash,  and  to 
invest  and  keep  the  same  invested, 
creates  an  imperative  power  to  sell 
and  converts  the  real  estate  designed 
for  the  trust  Into  personalty  aa  of 
the  date  of  testators  death,  and  the 
trust  estate  must  be  deemed  person- 
alty. In  re  Earnshaw,  196  N.  Y.  S30. 
89  NE  826  [rev  131  App.  Div.  91S 
mem,  115  NYS  1119  mem  (aff  112 
NYS  197)]. 

9S.  Greenwood  v.  Greenwood,  178 
111.  887,  68  NB  101;  Dodge  v.  Wil- 
liams. 46vWis.  70.  1  NW  92,  60  NW 
1103. 

[a]  Thus,  where  a  will  contains  a 
power  of  sale,  not  mandatory  in 
terms,  but  it  is  apparent  from  tlie 
general  scope  and  tenor  of  the  will 
that  the  testator  Intended  all  his 
realty  to  be  sold,  the  power  of  sale 
win  be  held  Imperative  and  the 
doctrine  of  equitable  conversion  ap- 
plied. :Dodge  v.  Williams.  46  Wla 
70,  1   NW  192.  60  NW  1108. 

ee.  IT.  S. — Ramsey  v.  Hanloa.  31 
Fed.-  426. 

Conn. — Duffield  v.  Pike,  71  Conn. 
621,  42  A  641. 

111. — Davenport  v.  EirUand,  166 
111.    169.    40   NE   304. 

Iowa. — Hanson  v.  Han86n,  149  Iowa 
82.    127    NW   1032. 

Kan. — Manhattan  State  Bank  v. 
Haid.  97  Kan.   297,  155  P  67. 

Ky. — Crane  v.  Crane,  105  SW  378, 
371,  32  KyL  82  [quot  Cyc];  Schwarx 
V.    Griffith,    13    Ky.   Op.    872. 

Md. — Boyce  v.  Kelso  Orphans 
Home.  107  Md.  190,  68  A  660:  Staice 
V.  Mobley,  102  Md.  408,  414,  62  A  i(l 
[quot  Cyc\. 

Minn. — Greenman  v.  McVey,  IJt 
Minn.  21,  26.  27,  147  NW  812,  Ann 
Casl915D  43(1  [clt  Cyc]. 

Mo. — Llewellyn  v.  Llewellyn,  111 
Mo.  A.  467,  99  SW  809. 


For  latwr  < 
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form   peimissible    and    authoritative   rather    than 
mandatory.*^ 

[$  30]  (3)  Blended  Seatty  and  Personalty. 
Where  from  the  provisions  of  a  will  there  is 
a  manifest  intention,  express  or  plainly-  implied, 
to  create  from  blended  realty  and  personalty  a 
fond   in   money   for   the   purpose   of   distribution, 


it  is  equivalent  to  an  express  direction  to  selL** 
But  a  mere  failuse  of  testator  to  distinguish  be- 
tween realty  and  personalty  in  directing  a  division 
of  estate,  does  not  constitnte  a  blending  of  realty 
and'  personalty  authorizing  an  inference  of  inten- 
tion to  convert.''  A  gift  of  blended  realty  and  per- 
sonalty does  not  work  a  conversion  where  it  is  im- 


N.  H.— Harris  v.  Ingalls,  74  N.  H. 
3S9.  68  A  34.  _ 

N.  J. — Isenburg  v.  Rose,  (Ch.)  99 
A  61 B;  Keen  v.  Plume,  82  ^r.  J.  Bq. 
526.  90  A  1027  [aff  82  N.  J.  Eq.  645.  90 
A  10271;  Brown  v.  Fidelity  Trust  Co., 
82  N.  J.  Eq.  323.  87  A  222;  Roy  v. 
Monroe,  47  N.  J.  Eq.  356,  20  A  481: 
Dutton  V.  Pugh,  45  N.  J.  Eq.  426,  18 
A  207  [aff  46  N.  J.  Bq.  BS4,  21  A 
950];  Cook  v..  Cook,  20  N.  J.  Eq.  375; 
Wurt  V.  Page.  19  N.  J.  Eq.  865. 

N.  T.— Salisbury  v.  Slade,  160  N. 
T.  278,  64  NB  741;  In  re  Gantert,  186 
N.  Y.  106,  32  NE  561;  Fraser  v. 
United  Presb.  Church,  124  N.  Y.  479. 
26  NB  1034  [rev  58  Hun  30,  11  NYS 
384];  Asche  v.  Asohe.  113  N.  Y.  232, 
21  NB  70  [aff  47  Hun  283  (aff  18 
AbbNCas  82)];  Chamberlain  v.  Tay- 
lor. 105  N.  Y.  185,  11  NE  625;  Hobson 
V.  Hale,  96  N.  Y.  588;  Power  v. 
Cassldy,  79  N.  Y.  602,  36  AmR  650; 
Dodge  V.  Pond,  23  N.  Y.  69;  Matter 
of  Teller,  147  App.  Dlv.  741,  133  NYS 
122    [aff   205   N.   Y.   599   mem,   98   NB 

1116  meml;  Harris  v.  Achilles,  129 
App.  Dlv.  847,  114  NYS  885;  Boehm- 
cke  V.  McKeon,  119  App.  Dlv.  30, 
103  IfYS  930;  Phoenix  v.  Columbia 
College,  87  App?  Dlv.  488,  84  NYS 
897  [aff  179  fJ.  Y.  S92  mem,  72  NB 
1149  mem];  Matter  of  Russell,  59 
App.  Dlv.  242,  69  NYS  663  [aff  168 
N.  Y.  169.  61  NB  166];  Merrltt  v. 
Merrltt,  32  App.  Dlv.  442,  53  NY8 
127    [aff  161   N.   Y.   634  mem,   57  NB 

1117  mem]:  Meehan  v.  Brennan,  16 
App.  Dlv.  895,  45  NYS  57;  Wood  v. 
Nesbitt.  62  Hun  446,  16  NYS  918: 
Matter  of  Mitchell,  61  Hun  372,  16 
NYS  180;  Parker  v.  Linden.  44  Hun 
618  [app  dism  113  N.  Y.  28.  20  NB 
858,  8611;  In  re  Mahan,  82  Hun  73 
(aff  98  N.  Y.  872]:  Phelps  v.  Phelps, 
28  Barb.  121  [aff  23  N.  Y.  691:  Utlca 
Trust,  etc.,  Co.  v.  Thomson,  87  Mlsc 
81.  149  NYS  392;  McGowan  v.  Tlfft, 
35  Misc.  603,  72  NYS  132;  Allen  v. 
Stevens,  22  Misc.  158,  49  NYS  431 
(rev  on  other  arounda  83  App.  Div. 
485,  54  NYS  8  (rev  on  other  grounds 
161  N.  Y.  128,  65  NE  568)];  Lee  v. 
Tower,  12  NYS  240  [mod  on  other 
grounds  124  N.  Y.  370,  26  NB  843]; 
Onderdonk  t.  Ackerman,  S3  HowPr 
318  (aff  26  Hun  680];  Haxtun  v. 
Corse,  2  Barb.  Ch.  606;  Spencer  T. 
See.  5  Redf.  Surr.  442. 

Pa. — In  re  Marr,  240  Pa.  38.  87  A 
621,  AnnCaBl916A  167;  Battenfeld  v. 
Kline.  228  Pa.  91,  77  A  416;  In  re 
Keim,  201  Pa.  609,  61  A  337;  Darling- 
ton V.  Darlington,  160  Pa.  66,  28  A 
503;  Fahnestock  v.  Fahnestock,  153 
Pa.  66,  25  A  318,  84  AmSR  623;  Burr 
V.  Sim,  1  Whart.  252,  29  AmD  48; 
McConnell  v.  Bryan,  62  Pa.  Super. 
178;  Campbell's  Est.,  64  Pa.  Super. 
366;  In  re  Neumann,  41  Pa.  Super. 
279;  In  re  Lamberton,  40  Pa.  Super. 
648;  In  re  Rauch,  21  Pa.  Super.  60; 
In  re  Knoppel,  26  Pa.  Dist.  116; 
Holmes'  Est.,  15  Pa.  Dist.  774; 
Shatter's  Est.,  16  Pa.  Dist.  674,  81  Pa. 
Co.  583;  Stallman's  Etet.,  2  Pa.  Dist. 
266,  13  Pa.  Co.  Ill;  Davis'  Est.,  28 
Pa,  Co.  234;  Hodges'  Est.,  6  Pa.  Co. 
283;  Carey's  Est.,  9  Kulp  336;  Dodd's 
Est.,    18   Monte.   Co.   78. 

R.  I. — fitougnton  V.  Llscomb,  98  A 
183  [clt  (^c]. 

8.  C. — Clarke  v.  Clarke,  46  8.  C 
230.  24  SB  202.  67  AmSR  675. 

wash. — Martin  v.  Moore,  49  Wash. 
288,   292,  94  P  1087  [quot  Cyc]. 

Wis. — In  re  Kavanaugh,  148  Wis. 
90.  126  NW  672,  28  LRANS  470;  Wil- 
liams v.  Williams,  135  Wis.  80,  116 
NW  342;  Becker  v.  Chester,  91  NW 
87;  Harrington  v.  Pier,  105  Wis.  485, 
82  NW  346,  76  AmSR  924.  60  LRA 
307:  McHugh  v.'McCole,  97  Wis.  166, 
72  NW  631.  66  AmSR  106,  40  LRA 
724;  Webster  v.  Morr's.  66  Wis.  366, 


28  NW  363,  67  AmR  278. 

Bng. — ^Polley  v.  Seymour,  1  Jur.  968. 

"The  rule  is  that  If  It  be  essential 
to  carry  out  the  plan  of  the  testator 
that  his  real  estate  be  converted  into 

geraonalty,  then  the  real  estate  will 
e  deemed  converted  into  personalty 
as  of  the  date  of  his  death."  St. 
John  V.  Andrews  Inst,  for  Girls,  117 
App.  Dlv.  698,  718,  102  NYS  808 
[mod  on  other  grounds  191  N.  Y.  264, 
83  NE  981,  14  AnnCas  708  (app  dism 
214  U.  S.  19,  29  set  601,  53  L.  ed. 
892)]. 

"The  general  principle  Is  clearly 
established  by  the  authorities  that 
the  power  of  sale  need  not  be  ex- 
press, but  may  be  implied  when  it  is 
evident  from  an  examination  of  the 
entire  will  that  otherwise  the  testa- 
mentary scheme  would  be  defeated." 
Mendel  v.  Levis,  40  Misc.  271,  273.  81 
NYS  985. 

[a]  Tims  (1)  if  a  testator  under- 
stood a  direction  of  his  will  impli- 
edly to  impose  on  the  executors  the 
duty  of,  converting  bis  real  estate 
into  money  as  a  necessary  step  to  be 
taken  in  dividing  the  property,  etc., 
the  order  with  the  implied  power  of 
sale  operated  in  equity  to  convert 
the  property  from  realty  into  person- 
alty. Harris  v.  Ingalls,  74  N.  H  339, 
68    A    34.      (2)    Wh^re    the    testatrix 

fave  her  property  to  trustees  to  be 
ivided  equals'  between  her  husband 
and  her  chiloren,  with  direction  to 
"pay  over"  the  whole  sum  w^en  the 
children  arrived  at  a  certain  age,  but 
without  express  authority  to  sell  the 
land,  it  was  held  that  the  land  was 
converted  Into  personalty.  Clarke  v. 
Clarke,  46  S.  C.  230,  24  SB  202.  57 
AmSR  675.  (8)  Where  a  testator 
owning  real  estate,  subject  to  a  mort- 
gage, and  personalty  Insufficient  to 
pay  hts  debts,  gave  all  his  property, 
after  the  payment  of  debts,  for 
masses  for  the  soula  of  designated 
relatives  and  his  own  soul,  to  be  said 
according  to  directions  as  to  time 
and  place  of  persons  named,  there 
was  equitable  conversion  of  his  real 
estate  into  personalty  to  ctury  out 
the  will,  and  St  (1898)  t  2076,  relat- 
ing to  the  disposition  of  lands  by 
devise,  does  not  apply.  In  re  Kavat 
naugh,  143  Wis.  90,  126  NW  672,  28 
LRANS  470. 

[b]  A.  wtU  dlxeeUiitf  the  exeoatoxa 
to  "pay  am"  one  equal  thlzd  part  of 
the  estete  to  •  txnstee  for  certain  of 
the  legatees,  the  trustee  "to  hold  the 
amount  so  paid  over,"  and  "to  Invest 
the  same  upon  bond  and  mortgage," 
directs  an  equitablo  conversion  of 
the  testator's  realty.  Rhodes  y.  C!as- 
well.  41  App.  Div.  229,  58  NYS  470. 

97.  BattenOeld  v.  Kline,  228  Pa. 
91,  77  A  416.  See  also  cases  supra 
note   96. 

"Where  it  is  clear  that  the  provi- 
sions of  the  will  cannot  be  carried 
out  without  a  sale,  it  is  not  material 
that  the  language  used  In  speaking 
of  it  is  in  form  permissive  and  au- 
thoritative rather  than  mandatory, 
nor  that  the  time  of  sale  Is  post- 
poned or  left  to  the  discretion  of  the 
executor."  Battenfleld  v.  Kline,  228 
Pa.  91,  96,  77  A  416. 

9&  Ind. — Walling  v.  Scott,  60  Ind. 
A.  23,  06  NB  481,  482,  97  NE  388 
[cit  Cyc]. 

,  lowa.-^Hanson      v.      Hanson,     149 
Iowa  82,    127   NW   1032. 

Md. — Boyce  v.  Kelso  Home  for 
Orphans,  107  Md.  190,  68  A  650;  Stake 
V.  Mobley,  102  Md.  408.  62  A  963: 
Methodist  Episcopal  Church  Bhcten- 
slon  V.  Smith,  56  Md.  862. 

N.  J. — Isenburg  v.  Rose,  (Ch.)  99 
A  615:  Vanness  v.  Jacobus,  17  N.  J. 
Eq.  153;  Askew  v.  Douglass,  2  Cent. 
Rep.  210. 


N.  Y. — Delafleld  v.  Barlow,  107  N. 
Y.  686,  14  NE  498;  Wright  v.  Meroein, 
34  Misc.   414,  69   NYS  936. 

Oh. — Hutchings  v.  Davis,  68  Oh. 
St.   160,   67  NE  251. 

Pa. — In  re  Neel,  252  Pa.  394,  97  A 
602;  In  re  Marr,  240  Pa.  88,  87  A  621, 
AnnCasl915A  167:  Battenfeld  v. 
Kline,  228  Pa.  91,  77  A  416-  Ramsey 
V.  Ramsey,  226  Pa.  2B2.  76  A  421; 
In  re  Tasker,  215  Pa.  287,  64  A  527; 
Mustin's  Est.,  194  Pa.  437,  45  A  313, 

75  AmSR  702  [aff  8  Pa.  bist.  264]; 
Marshall's  Est.,  147  Pa.  77,  23  A 
391;  Hunt's  App.,  105  Pa.  128;  Perot's 
App.,  102  Pa.  235;  Page's  Est,  76  Pa. 
87;  Dundas'  App.,  64  Pa.  325;  In  re 
Neumann,  41  Pa.  Super.  279;  In  re 
Lamberton,  40  Pa.  Super.  648;  In  re 
Rauch,  21  Pa.  Super.  60;  Altdorfer's 
Est.,  17  Pa.  Dist.  690;  Holmes'  Est.,. 
15  Pa.  Dist.  774:  Shaner's  Est.,  16 
Pa.  Dist.  574.  81  Pa.  to.  583;  Tasker's 
Est.,  16  Pa.  Dist.  166;  Reed's  Est., 
87  Pa.  Co.  205;  Davis'  Est.,  28  Pa. 
Co.    234. 

Wis.— Becker  v.  Chester,  91  NW 
87;  Harrington  v.  Pier,  105  Wis.  485.  82 
NW  346,   76  AmSR  924,  i50  LRA  307. 

Eng. — Fletcher  v.  Ashburner,  1  Bro. 
Ch.  497,  28  Reprint  1259,  7  BRC  1. 

"It  is  a  familiar  doctrine  that  even 
if  there  be  no  positive  direction  in 
the  will  to  sell,  yet  an  Intention  to 
convert  Into  money  will  be  implied 
where  the  will  blends  real  and  per- 
sonal estate  in  such  a  way  as  to 
show  that  the  testator  Intended  to 
create  a  fund  out  of  both  and  be- 
gueatl^  the  shares  thereof  as  money." 
Ramsey  v.  Ramsey.  ^26  Pa.  249,  251, 

76  A  420. 

[a]  Thna    (1)    where    a    testator 

frave  all  his  property  to  his  executors 
n  trust  during  the  life  of  his  wife, 
with  power  to  sell  his  real  estate, 
much  of  which  is  unimproved.  It 
shows  an  equitable  conversion.  Mat- 
ter of  Paile,  51  Misc.  166,  100  NYS 
858.  (2)  Where  testator  devised  a 
farm  at  a  stipulated  price  to  one  of 
his  sons,  and  blended  the  remainder 
of  his  real  estate  with  the  personalty, 
and  divided  the  total  into  shares, 
making  the  price  of  the  farm  part 
of  such  total,  and  then'  distributed 
the  shares  among  his  heirs,  the  will 
worked  a  conversion  of  the  real  es- 
tate. Including  the  coal  under  the 
farm  devised  to  the  son.  Ramsey  v. 
Ramsey,  226  Pa.  ^49.  76  A  420. 

[b]  Beqniilng  OlvlsloaB  and  sal>- 
(Uvinoiis/— A  will  which  requires  a 
large  property,  consisting  partly  of 
realty  and  partly  of  personalty,  to 
be  divided  into  shares,  and  each 
share  for  a  long  period  of  years  to  be 
administered  In  trust,  subject  to  be 
divided  and  subdivided'  into  many 
shares  before  the  closing  of  the  trusi 
impliedly  directs  the  estate  to  be 
treated  as  personal  property  and 
works  an  equitable  conversion. 
Becker  v.  Chester,  115  Wis.  90,  91 
NW  87,   660. 

[cl  Bealty  and  petaonalty  lieui 
sot  blended. — Where  a  will  provided 
that  realty  on  Penn  and  Court  streets 
should  not  be  sold  for  five  years 
after  testator's  death,  and  then  only 
if  his  executrix  deemed  it  advisable, 
and  that  as  soon  after  his  death  as 
his  executrix  deemed  practicable, 
she  should  sell  all  his  other  realty 
and  his  peisonalty,  and  that  Imme- 
diately after  conversion  of  any  part 
of  his  estate  into  money  It  should 
be  divided  between  certain  persons, 
it  was  held  that  these  directions  In 
the  win  did  not  blend  the  realty  on 
Penn  and  Court  streets  with  the  per- 
sonalty for  distribution  so  as  to 
work  an  implied  conversion.  Sauer- 
bler's  Est..  202  Pa.  187.  51  A  761. 

99.  Westervelt  v.  Mahony,  56  Misc. 
409,  ,106  NYS  637;   Martin  v.   Provi- 
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mediately  followed  by  a  direction  to  divide  the 
realty  and  to  convey  the  several  shares  to  the 
devisees.'- 

[%  31]  d.  Donht  as  to  Intention.  The  intention 
may  be  implied,  however,  only  when  the  design  and 
pnrpose  of  the  testator  is  unequivocal,  and  the  im- 
plication 80  strong  as  to  leave  no  substantial 
dcubt,*  for  equity  will  never  presume  such  a  con- 
version, unless  it  is  demanded  to  accomplish  the 
lawful  purposes  expressed  in  the  will  of  the  tes- 
tator;' it  will  not  be  implied  from  the  mere  fact 
that    a    conversion    will    be   the   more    convenient 


method  of  making  a  division  of  the  property;*  and 
even  where  a  conversion  is  required,  it  must  be 
kept  within  the  limits  of  actual  necessity.*  And 
where  there  is  a  doubt  as  to  the  intention  of  the 
testator,  in  an  order  or  direction  for  the  conver- 
sion of  land  into  money,  the  original  character  of 
the  property  will  be  retained.* 

[(  32]  e.  Where  Intention  Dom  Not  Se«iiite 
Sale.  Where  only  a  power  of  sale  is  given,  without 
explicit  and  imperative  direction  for  its  exercise, 
and  the  intention  of  the  testator  in  the  disposition 
of  his  estate  can  be  carried  out,  although  no  con- 


dent  Life,  etc.,  Co..  235  Pa.  281,  83  A 
713;  In  re  Murray,  234  Fa.  S20.  83  A 
478. 

[a]  nma  a  provision  In  a  will, 
directing  the  balance  of  the  estate  to 
be  divided  Into  seven  shares,  one  of 
which  shall  go  to  each  of  testator's 
children,  and  that  the  executors  may 
sell  real  estate,  or  divide  the  whole, 
or  what  remains,  between  the  heirs, 
does  not  disclose  an  Intent  to  blend 
real  and  personal  estate.  Dunshee 
v.  Dunshee,  234  Pa.  650.  83  A  422. 

1.  Splelman's  Est.,  16  Pa.  Diat. 
466. 

S.  Brown  y.  Miner,  261  111.  643. 
104  NB  160:  SchoUe  v.  Scholle.  113 
N.  T.  261,  il  NB  84  taff  66  N  T. 
Super.  399,  4  NTS  809  (aff  66  N.  T. 
Super.  474)];  Mellen  v.  Banning,  72 
Hun  176,  26  NTS  642:  Fraser  v.  Mc- 
NauKhton,    68    Hun   SO.    11    NTS    384 


[mod  on  other  erounds  124  N.  T.  479, 
26  NB  10341;  westervelt  v.  Mahony, 
66  Misc.   409.   106  J^TS   637;   Bascom 


V.  Weed,  63  kisc.  496,  106  NTS  469; 
Matter  of  Hardenbrook,  23  Misc.  638, 
62  NTS  846:  Alvord  v.  Sherwood,  21 
Misc.  354,  47  NTS  749;  Asch  v.  Aach, 
18  AbbNCas  82  [afT  47  Hun  285  (bM 
113  N.  T.  232,  21  NB  70)]:  Amphlett 
v.  Parke,  2  Russ.  &  M.  221,  11  BngCh 
221,  39  Reprint  379.  See  also  St. 
John  V.  Andrews  Inst,  for  Girls,  117 
App.  Div.  698,  102  NTS  808  [mod  on 
other  grounds  191  N.  T.  254.  83  NB 
981,  14  AnnCas  70S  (app  dism  214 
U.  S.  19,  29  set  601,  63  L.  ed.  892)] 
(holding  that  where  a  testator  de- 
vised his  residue  to  his  executors  in 
trust  to  collect  the  income  and  to 
pay  the  same  to  his  wife  for  life, 
and  directed  that  on  her  death  a  part 
of  the  residue  should  go  to  a  chari- 
table corporation  to  be  formed  by  his 
executors,  and  declared  that  the  ex- 
ecutors should  turn  over  to  the  cor- 
poration a  part  thereof  in  cash,  to 
enable  the  corporation  to  purchase 
a  site  and  to  erect  a  building  thereon, 
and  that  the  other  part  should  be 
used  for  the  maintenance  of  the  in- 
stitution, although  the  testator  in 
giving  the  residuary  estate  to  the 
corporation  used  the  word  "devise" 
as  well  aa  the  word  "bequeath," 
there  was  an  equitable  conversion  of 
his  real  estate,  and  his  executors  held 
the  property  in  trust  to  form  the  cor- 
poration and  to  deliver  to  It  the 
residue  in  cash);  and  cases  Infra 
note  3. 

[a]  Hi  otha*  words  (1)  a  clause 
of  a  will  should  be  construed  as  di- 
recting an  equitable  conversion  of  real 
estate  Into  personalty,  only  when  Its 
language.  In  view  of  the  clrcum- 
atances  surrounding  the  testator, 
leaves  no  doubt  of  his  Intention  to 
direct  such  conversion.  Hobson  v. 
Hale,  96  N.  T.  688.  (2)  The  heir  at 
law  must  be  eftectually  displaced, 
not  by  Inference  or  Implication,  but 
there  must  be  a  clear,  substantive, 
and  undeniable  Intent  on  the  part  of 
the  testator  to  exclude  him.  Am- 
phlett V.  Parke,  2  Russ.  &  M.  221,  11 
EngCh  221.  39  Reprint  379  [cit  Ack- 
royd  V.  Smithson.  1  White  &  T.  Lead. 
Cas.   Eq.    1027,   7   ERG   8]. 

[b]  Bala  apnUad. — (1)  Where  a 
will  provides  that  executors  shall 
hold  property  until  a  speclfled  time 
and  then  divide  the  same,  together 
with  all  the  accumulated  Interest, 
the  fact  that  no  provision  Is  made 
specifically    In    regard    to    the    rents 


and  profits  does  not  show  that  an 
intention  exists  to  convert  the  realty 
Into  personalty.  Hobson  v.  Hale,  96 
N.  T.  688.  (2)  The  fact  that  an  es- 
tate left  by  will  embraces  some 
pieces  of  real  property  which  alone 
cannot  be  made  available  for  the 
speclflc  use  of  devisees  does  not.  in 
the  absence  of  any  express  direction, 
warrant  the  conclusion  that  the  tes- 
tator Intended  a  conversion  of  the 
realty  into  personalty.  Hobson  v. 
Hale,   supra. 

3.  Hanson  v.  Hanson,  149  Iowa  82, 
127  NW  1032;  Isenburg  v.  Rose,  (N. 
J.  Ch.)  99  A  615;  Martin  v.  Kimball, 
86  N.  J.  Eq.  10,  96  A  666  [afl  86  N.  J. 
Eq.  432  mem.  99  A  1070  mem); 
Thompson  v.  Hart,  169  N.  T.  671,  61 
NB  1135;  Matthews  v.  Studley,  161 
N.  T.  633,  67  NB  1117;  Chamberlain 
v.  Taylor,  106  N.  T.  194,  11  NB  626; 
Terkes  v.  Terkea,  200  Pa.  419.  60  A 
186  [rev  15  Pa.  Super.  442J:  In  re 
Lamberton,  40  Pa.  Super.  648;  Tom- 
llnson's  Est.,  21  Pa.  Dlst.  335;  Curry's 
Est..   6   Pa.  Co.   598. 

[a]  "The  premnupttoB  U  anlaat 
eonTsndoB,  which  Is  a  legal  fiction 
Introduced  on  equitable  principles  to 
effectuate  the  Intention  of  the  tes- 
tator. It  Is  only  to  be  resorted  to 
when  actually  necessary  to  carry  out 
the  testamentary  purpose."  In  re 
Scott,  37  Pa.  Super.  198,  201. 

[b]  "Ooorta  of  aanlty  do  not  la- 
ollu  to  imtarfar*  to  change  the  qual- 
ity of  the  property,  as  the  testator 
or  Intestate  has  left  It,  unless  there 
is  some  clear  act  or  Intention,  by 
which  he  has  unequivocally  fixed 
upon  It  throughout  a  definite  char- 
acter, either  as  money  or  as  land." 
3  Story  Eq.  Jur.  I  214  [quot  King  v. 
King,  13  R.  I.   601,   607]. 

4.  Isenburg  v.  Rose,  (N.  J.  Ch.) 
99  A  615;  Tomllnson's  Est..  21  Pa. 
Dlst.  335.  Se^  also  cases  supra  note 
3. 

B.  Terkes  v.  Terkee,  200  Pa.  419, 
50  A  186  [rev  16  Pa.  Super.  442]. 
See  also  Infra  %%  44,  46. 

4.  Conn. — Clarke's  App.,  70  Conn. 
196.  39  A  165. 

Iowa. — Hanson  v.  Hanson,  149  Iowa 
82,  127  NW  1032. 

Md. — Boyce  v.  Kelso  Home  for 
Orphans,  107  Md.  190,  68  A  660;  Kel- 
ler V.  Harper,  64  Md.  74,  1  A  66. 

N.  J. — Brearley  v.  Brearley,  9  N. 
J.   Eq.   21. 

N.  T. — Ogsbury  v.  Ogsbury,  115 
N.  T.  290.  22  NB  219  [aft  16  NTSt 
56];  In  re  Tates.  99  N.  T.  94,  1  NB 
248;  Oourley  v.  Campbell,  66  N.  T. 
169;  Bijur  V.  Bljur,  49  Hun  .236,  1 
NTS  630;  Miller  v.  Gilbert,  3  Misc. 
43,  22  NTS  355  [aff  144  N.  T.  68.  38 
NE  979];  Lee  v.  Tower,  12  NTS  240 
[mod  on  other  grounds  124  N.  T.  370, 
26  NE  943]. 

Pa. — In  re  Croser,  263  Pa.  16,  20, 
97  A  1047  [quot  Cyc];  In  re  Marr, 
240  Pa.  38.  87  A  621.  AnnCa8l916A 
167. 

R.   I.— King  V.  King.  1*  R.  1.  501. 

Wis. — Ford  V.  Ford.  70  Wis.  19,  33 
NW  188,   6  AmSR   117. 

Bng. — Amphlett  v.  Parke,  2  Russ, 
&  M.  221,  11  EngCh  221,  39  Reprint 
879. 

[a]  mvstratlon^-Where  the  will 
directed  that  all  of  the  testator's 
debts  be  paid,  and  that  the  remainder 
of  the  estate,  real  and  personal,  be 
divided  among  his  heirs  according  to 
the  laws  of  the  state  then  In   force. 


and  the  codicil  reafHrmed  the  will. 
and.  In  addition  thereto,  ordered  that 
testator's  son  be  appointed  executor 
without  bond,  it  did  not  direct  a  sal* 
of  the  realty  so  as  to  work  an  equi- 
table conversion  or  otherwise  show 
an  Intention  to  do  so,  notwithstand- 
ing the  apparent  blending  of  the 
realty  and  personalty,  since  It  was 
to  be  disposed  of  according  to  the 
intestate  laws.  Hanson  v.  Hanson. 
149  Iowa  82,  127  NW  1032. 

[b]  Tha  pnMaads  of  land  do  not 
become,  by  force  of  the  doctrine  of 
conversion,  personal  estate  in  the 
hands  of  the  executors,  where  such 
does  not  appear  to  have  been  the  in- 
tent of  the  testator.  Brearley  v. 
Brearley,  9  N.  J.  Ekj.  21. 

[c]  A  c«a«ral  «— Mwarr  davls* 
•M  iMqaMrt  cannot  be  ^ven  the 
effect  of  conversion,  aa  respects  lands 
in  the  state,  unlesa  from  the  whole 
scheme  of  the  will  or  from  the  par- 
ticular language  employed  a  power 
of  sale  Is  clearly  Implied.  Clarke's 
App.,  70  Conn.  195.  39  A  155. 

[d]  The  word  "dissoaa,"  wliea 
omd  la  Ita  rtrlet  ■•■■•  in  a  will  au- 
thorising the  testator's  executors  "to 
dispose  and  settle"  his  estate.  Is  a 
synonym  of  "settle,"  and  Is  distin- 
guls^iable  from  the  expression  "dis- 
pose of"  which  may  be  construed  as 
a  direction  to  sell.  In  re  Marr.  240 
Pa.  S8,  42,  87  A  621,  AnnCasl916A 
167. 

[e]  *k*  woxda  •WvUUd  •aaally," 
as  used  in  a  will  directing  executors 
to  hold  property  until  a  specified 
time,  and  providing  tliat  then  It  shall 
be  "divided  equally"  between  certain 
persons,  do  not  show  that  an  Inten- 
tion existed  to  convert  the  realty  Into 
personalty,  as  such  words  are  appli- 
cable alike  to  real  and  to  personal 
property.  Hobson  v.  Hale.  96  N.  T. 
688,  602. 

[f]  TlM  vse  of  tlM  woid  "Wats" 
In  a  davlaa  of  testatrix'  real  estate 
to  her  executor  In  trust,  to  be  di- 
vided, and  the  rents.  Issues,  and 
profits  of  an  equal  part  applied  to  tht 
use  of  a  stepson,  indicates,  to  somt 
degree  at  least,  that  testatrix  did 
not  Intend  that  the  real  estate  should 
be  converted  into  personalty,  so  as 
to  require  It  to  be  deemed  such  un- 
der the  doctrine  of  equitable  conver- 
sion. Renwick  v.  Renwick,  63  Misc. 
696,  117  NTS  217  [aff  136  App.  Div. 
988  mem,  121  NTS  1146  mem  (all 
201  N.  T.  647  mem.  96  NE  Hit 
mem)]. 

[g]  BepvnaiMjr  or  Incoasisteaay. 
—The  provision  in  the  residuary 
clause  of  a  will,  that  the  residue  of 
the  property,  "real  and  personal." 
shall  be  divided  Into  six  parts,  which 
parts  were  then  severally  given,  "de- 
vised," and  bequeathed  to  his  chil- 
dren, does  not  negative  an  intention 
that  the  real  property  should  be  con- 
verted into  money,  where  in  a  sub- 
sequent clause  the  testator  confers 
on  his  executors  the  power  to  sell 
the  real  estate,  not  only  for  the 
purpose  of  paying  debts,  ■T)Ut  to  en- 
able them  to  make  the  division  Into 
six  parts  as  hereinbefore  provided.  It 
being  contemplated  by  me  that  they 
win  sell  all  my  real  estate  but  not 
with  undue  haste,"  since,  if  there  ii 
any  repugnancy  or  inconsistency  be- 
tween   the    clauses,    the    latter  must 

grevall.     Boyce   v.    Kelso   Home  for 
irphans.    107    Md.    190.    68   A  550. 


For  later  easaa,  developmaBts  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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version  is  adjudged,  the  land  will  pass  as  sueh  and 
will  not  be  changed  into  personalty.'  Thns,  where 
a  mere  power  of  sale  is  given,  and  the  personal 
property  is  sufficient  to  pay  the  debts  and  pecuniary 
legacies,  there  is  no  conversion  of  the  realty  into 
personalty,*  even  thoi^h  there  has  been  a  sale 
thereof.*  A  will  which  directs  that  the  children  of 
the  testator  shall  divide  out  of  their  father's  prop- 
erty a  specified  sum,  to  be  paid  by  them  out  of  the 
proceeds  of  a  certain  farm  before  any  other  divi- 


sion takes  place,  does  not  work  an  equitable  con- 
version of  the  farm  from  real  estate  into  person- 
alty, but  merely  creates  a  charge  on  the  farm  in  the 
hands  of  the  devisees."* 

[i  33]  8.  Sal*  for  Distribntion.  Where  real 
estate  is  devised,  with  explicit  directions  in  thf 
will  that  it  be  sold  and  the  proceeds  distributed, 
sueh  directions  operate  as  an  equitable  conversion 
of  such  realty  into  personalty;"  and  it  has  been 
held  that  the  fact  that  the  beneficiaries  and  the 


7.  Mass. — Whitman  v.  Huefner, 
221  Mass.  266,  108  NB  10S4;  Hovey 
V.   Dary,  1S4  Mass.  7,  27  NB  669. 

N.  T. — In  re  Bingham,  127  N.  T. 
296,  27  NE  1065  [mod  10  NTS  326]; 
Scholle  V.  Scholle,  118  N.  T.  261,  21 
XE  84  taff  66  N.  T.  Super.  899,  4 
NTS  809  (aff  S6  N.  Y.  Super.  474)1: 
Parker  v.  Linden,  113  N.  Y.  28,  20 
NE  868.  861  [rev  44  Hun  618,  9  NYSt 
305];  Chamberlain  v.  Taylor,  105  N. 
Y.  186,  11  NK  626;  Snyder  v.  How- 
ard, 86  App.  Dlv.  295,  83  NYS  299 
la«  177  nT  Y.  641  mem,  69  NB  1121 
mem]:  Matter  of  Tatum,  61  App. 
Dlv.  613,  70  NYS  634  faff  34  ^Isc. 
25.  (9  NYS  501,  and  aft  169  N.  Y.  514, 
62  NE  680];  Thompson  v.  Hart,  68 
App.  Dlv.  439,  69  NYS  228  [rev  32 
Misc.  652,  67  NYS  307,  and  afl  169 
N.  Y.  671  mem,  61  NE  1135  memi; 
In  re  Degenhardt,  97  Misc.  658,  163 
NYS  543;  GuUbert  v.  GuUbert.  68 
Misc.  406,  124  NYS  664;  CIsments  v. 
Babcock,  26  Misc.  90,  56  NYS  627: 
Matter  of  Kick.  11  NYSt  688;  Can- 
field  V.  Crandall,  4  Dem.  Surr.  111. 

N.  D. — ^Penfleld  v.  Tower,  1  N.  D. 
216.    46  NW  413. 

Pa. — Noble's  Est.,  13  Pa.  Dist  194, 
29  Pa.  Co.  499;  Chrlsner's  Est.,  42  Fa. 
Co.    162. 

R.  I. — Sheffield  v.  Cooke,  98  A  161. 

[a]  Whaxa  a  traata*  wuUr  »  will 
f^fly  land  inid#7  a  powMT  of  aal9 
contained  therein,  the  fund  resultlnac 
therefrom  takes  the  place  of  the  land 
which  yielded  It,  and,  unless  It  ap- 
pears that  It  was  the  Intention  of 
the  testator  that  It  should  be  con- 
verted Into  and  remain  personal 
estate.  Is  to  be  treated  as  real  estate 
until  It  reaches  one  who.  If  It  had 
remained  real  estate,  would  take  it 
to  his  own  use  absolutely,  or  with  a 
power  to  make  It  his  own  for  all  pur- 
poses. Hovey  v.  Dary.  164  Mass.  7, 
27    NE   669. 

a.  White  V.  Crossnuui,  (N.  J.  Eq.) 
64  A  168;  Allen  v.  DeWltt,  3  N.  Y. 
276;  In  re  Degenhardt,  97  Misc.  EE8, 
163  NYS  648;  Matter  of  Cobb,  14 
Misc.  409.  36  NYS  448;  In  re  Marr, 
240  Pa.  38,  87  A  621,  AnnCasl915A 
167;  In  re  SUrk,  149  Wis.  631,  134 
N'V^    389 

Ta]  Xvto  apoUsd^— (1)  Where  tes- 
tator, after  making  various  pecuniary 
bequests,  divides  his  estate  Into  equal 
shares  among  his  kindred  and  em- 
powers his  executors  to  sell  his 
realty  giving  them  Ave  years  "to 
dispose  and  settle"  his  estate,  and 
his  personal  property  Is  sufflcient 
to  pay  debts  and  the  pecuniary  lega- 
cies, there  Is  no  conversion  of  the 
testator's  realty  Into  personalty.  In 
re  Marr,  240  Pa.  38.  87  A  621.  Ann 
Ca8l916A  167.  (2)  Where  the  personal 
estate  is  sufficient  to  discharge  all 
of  the  specific  legacies  and  demands, 
and  the  scheme  of  the  will  can  be 
carried  out  without  converting  the 
real  estate  Into  money,  the  whole 
estate  will  not.  under  the  flctloh  of 
an  equitable  conversion,  be  treated 
as  money,  where  the  testator's  use 
of  the  term  "real  property"  in  the 
residuary  clause  shows  that  he  had 
no  intention  to  have  his  property 
converted.  In  re  Stark,  149  Wis.  631, 
134   NW  389. 

9.  White  V.  Crossman,  (N.  J.  Ba.) 
64   A  168. 

[a1  Thns,  where  a  testatrix  had 
amplo  personcd  property  to  provide 
for  the  payment  of  debts  and  lega- 
cies, and  gave  her  executor  authority 
to    dispose   of   the   property   for    the 
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purpose  of  executing  the  will,  a  sale 
by  the  executor  of  real  estate  for 
the  payment  of  debts  or  legacl^  did 
not  convert  it  into  personalty,  so  as 
to  pass  to  the  surviving  husband,  but 
It  remained  real  estate  so  as  to  pass 
to  the  heirs  of  the  testatrix.  White 
v.  Crossman,  <N.  J.  Eq.)  64  A  168. 

10.  Van  Giessen  v.  Brldgford,  83 
N.   Y.  348   [aff  18   Hun  73]. 

11.  TJ.  S. — Meeklns  v.  Brannlng 
Mfg.  Co..  224  Fed.  202;  West  Virginia 
Pulp,  etc.,  Co.  V.  Miller,  176  Fed.  284, 
100  CCA  176  [certiorari  den  220  U.  S. 
619,  31  set  722,  56  L.  ed.  612]. 

Ark. — Loftis  v.  Glass,   16  Ark.  680. 

Cal.— In  re  Pforr,  144  Cal.  121,  77 
P  825. 

Del. — In  re  Journey,  7  Del.  Ch.  1, 
44  A  795. 

D.  C— Miller  v.  Purne,  28  App.  396. 

111. — Dunham  v.  Slaughter,  268  111. 
625,  109  NE  673  [rev  190  111.  A.  497J: 
Pa^quay  v.  Pasquay,  285  111.  48.  86 
NE  316;  Darst  v.  Swearlngen,  224  111. 
229,  79  NE  635,  115  AmSR  152;  Starr 
V.  Wllloughby.  218  HI.  486,  76  NE 
1029,  2  LRANS  623;  Burbach  v.  Bur- 
bach,  217  HI.  547,  76  NE  519:  LASh  V. 
Lash,  209  111.  596,  70  NE  1049:  Jen- 
nings V.  Smith,  29  111.  116;  Baker  V. 
Copenbarger,  15  III.  103,  68  AmD  600: 
Cooper  V.  English,  83  111.  A.  148  [aft 
183  111.  203.  65  NE  687]. 

Ind. — Rumsey  v.  Durham,  6  Ind. 
71:  Comer  v.  Light,  (A.)  92  NE  844, 
346  [clt  Cyc]. 

Iowa. — ^Ingrahtun  v.  Chandler,  161 
NW  434;  Blain  v.  Dean,  160  Iowa  708, 
142  NW  418;  Boland  v.  Tlemay,  118 
Iowa  68,   91   NW   886. 

Ky. — Cropper  v.  Gaar,  161  Kv.  876, 
151  SW  913.  LRA1916B  1139-  Porter 
V.  Porter,  135  Ky.  818,  123  SW  302: 
Ross  V.  Ware.  131  Ky.  828,  116  SW 
241;  Crane  v.  Crane,  105  SW  370,  32 
KyL  82;  Miller  v.  Sageser,  99  SW  913, 
30  KyL  837;  Duff  v.  Duff,  64  SW  711, 
21  KyL  1211;  Swan  v.  Goodwin,  2 
Duv.  298;  Goldsmith  v.  Cone,  13  Ky. 
Op.  842. 

Md. — Stake  v.  Mobley,  102  Md.  408, 

62  A  968;  Smithers  v.  Hopper,  23  Md. 
273 

Mo. — Griffith  V.  Wltten.  262  Mo. 
627,  161  SW  708;  Barnard  v.  Keath- 
ley,  280  Mo.  209,  ISO  SW  806;  Gil- 
breath  V.  Cosgrove,  193  Mo.  A.  419, 
186  SW  1181;  Williams  v.  Williams, 
146  Mo.  A.  382,  129  SW  454;  Morris 
V.  Stephenson.  128  Mo.  A.  888,  107 
SW  449. 

Nebr. — Coyne  v.  Davis,  98  Nebr. 
768,  164  NW  647:  In  re  WiUlts,  88 
Nebr.  805,  130  NW  767,  88  LRANS 
881. 

N.  H.— Harris  v.  Ingalls,  74  N.  H. 
839,  68  A  34. 

N.  J. — In  re  Mains,  (Prerog.)  99  A 
622;  Forsyth  v.  Forsyth,  46  N.  J.  Eq. 
400,  19  A  119  [aff  47  N.  J.  Eq.  327,  21 
A  754];  Vannesa  v.~Jacobus,  17  N.  J. 
Eq.  163;  Fluke  v.  Fluke,  16  N.  J.  Eq. 
478;  Scudder  v.  Vanarsdale,  13  N.  J. 
Eq.   109. 

N.  Y. — Doane  v.  Mercantile  Trust 
Co..  160  N.  Y.  494,  55  NE  296;  Bow- 
ditch  V.  Ayrault,  138  N.  Y.  222.  33  NB 
1067;  Underwood  v.  Curtis,  127  N.  Y. 
523.  28  NE  585;  Greenland  v.  Wad- 
dell,  116  N.  Y.  234.  22  NE  367.  15 
AmSR  400  Frev  5  NYSt  8351;  Loomls 
V.  Doud,  96  N.  Y.  651;  Tillman  v. 
Davis,    96    N.   Y.    17,-  47   AmR   1    [aff 

63  HowPr  356]:  Robert  v.  Corning, 
89  N.  Y.  225;  Vincent  v.  Newhouse, 
83  N.  Y.  505;  Wetmore  v.  Parker,  62 
N.  Y.  460  raff  7  Lans.  1211;  Hatch  v. 
Bassett,   52   N.   Y.   859;   Chamberlain 


v.  Chamberlain,  43  N.  Y.  424  [mod  8 
Lans.  348];  McNaughton  v.  Mc- 
Naughton.  84  N.  Y.  201;  Everitt  v. 
Everltt,  29  N.  Y.  39  [rev  29  Barb. 
112];  Bramhall  v.  Ferris,  14  N.  Y.  41, 
67  AmD  113;  Stagg  v.  Jackson,  1  N. 
Y.  206,  How.  A.  cSu.  561  [aff  2  Barb. 
Ch.  861;  Orr  v.  Doubleday,  172  App. 
Div.  96,  157  NYS  1009;  Russell  v.  Hil- 
ton, 80  App.  Dlv.  I'r8,  80  NYS  663 
[aff  175  N.  Y.  625  mem,  67  NB  1089 
mem];  Schlereth  v.  Schlereth,  73  App. 
Dlv.  283,  76  NYS  676  faff  173  N.  T. 
444,  66  NE  180,  93  AmSR  6161;  Mat- 
ter of  Russell,  69  App.  Dlv.  242,  69 
NYS  568  [aff  168  N.  Y.  169,  61  NB 
166];  Mansbach  v.  New,  58  App.  Dlv. 
191,  68  NYS  674  [aff  170  N.  Y.  686 
mem,  63  NE  1119  mem];  Matter  of 
Hosford,  27  App.  Dlv.  427.  60  NYS 
550;  Mutual  L.  Ins.  Co.  v.  Bailey,  19 
App.  Dlv.  204,  46  NYS  1069;  Baker  v. 
Baker  18  Apj).  Dlv.  189,  45  NYS  870 
[app  dism  167  N.  Y.  671  mem,  51  NB 
1089  mem];  Matter  of  Vandervort,  8 
App.  Dlv  241,  40  NYS  791;  Matter  of 
Fuller,  86  Hun  47,  S3  NYS  194;  Wal- 
^J"""  ▼•.  Scl"'anK.  it  Hun  252  [aff  118 
N.  Y.  666  mem,  21  NB  1116  mem]; 
Hill  v.  Nye,  17  Hun  467;  Prentice  v. 
Janssen,  14  Hun  648  [aff  79  N.  T. 
478  J  •  Graham  v.  Livingston,  7  Hun 
U;  Hays  v.  Gourley.  i  Hun  88,  8 
Thomps.  &  C.  115;  Johnson  v.  Ben- 
nett, 39  Barb.  287;  Arnold  v.  Gilbert, 
6  Barb.  190:  Poersch  v.  Schmltt,  69 
Misc.  608,  106  NYS  935;  Matter  of 
Newell,  38  Misc.  663,  77  NYS  1116; 
Kessler  v.  Friede,  29  Misc.  187,  60 
NYS  891:  Matter  of  Wheeler,  1  Mlsa 
460,  22  NYS  1075,  Pow.  Surr.  166; 
Frit*  v.  Frits,  17  NYS  800;  Harvey 
v.  Brisbin,  16  >rYSt  42  [aft  50  Hun 
376  (app  143  N.  Y.  151,  38  NB  108)]: 
Smith  V.  Buchanan,  6  NYSt  354,  6 
Dem.  Surr.  169:  Matter  of  Buchanan, 
5  NYSt  851,  6  Dem.  Surr.  169;  Cniik- 
shank  v.  Home  for  FYlendless,  18 
AbbNCas  282  [aff  46  Hun  590  (aff 
113  N.  Y.  337,  21  NE  64,  4  LRA  140)]; 
Kearney  v.  St.  Paul  Apostle  Mission- 
ary Soc,  10  AbbNCas  274;  Flanafan 
V.  Flanagan,  8  AbbNCas  413;  Oaflup 
v.  Wright,  61  HowPr  286;  Drake  v. 
Pell,  3  Edw.  261;  King  v.  Woodhull, 

3  Eidw.  79;  Martin  v.  Sherman,  2 
Sandf.  Ch.  341;  Shotwell  v.  Mott, 
2  Sandf.  Ch.  46:  Brink  v.  Maaterson, 

4  Dem.  Surr.  524;  Lawrence  v.  Heb- 
bard,   1   Bradf.   Surr.  262. 

N.  C. — Clifton  v.  Owens,  170  N.  C. 
607,  87  SB  602;  Phifer  v.  Phlfer,  167 
N.  C.  821,  72  SB  1006:  Lee  v.  Balrd, 
132  N.  C.  766,  44  SB  606;  Benbow  v. 
Moore,  114  N.  C.  269,  19  SB  166; 
Smith  V.  McCrary,  38  N.  C.  204. 

N.  D. — Wood  V.  Pehraaon,  21  N.  D. 
867.   130  NW  1010. 

Oh. — ^Hutchlngs  v.  Davis,  68  Oh. 
St.  160,  67  NE  261;  Martin  v.  Spur- 
rier, 28  Oh.  Cir.  Ct.  110;  In  re  Hut* 
chins,  21  Oh.  Clr.  Ct  720,  12  Oh. 
Cir.  Dec  29. 

Pa. — In  re  Downer,  246  Pa.  680,  91  A 
948;  Sears  v.  Soranton  Trust  Co.,  228 
Pa.  126,  77  A  423,  20  AnnCas  1146;  In 
re  Dull,  222  Pa.  208.  71  A  9,  128  AmSR 
796;  In  re  Severns,  211  Pa.  66,  60  A 
492;  Klots's  Est.,  190  Pa.  162,  42  A 
477;  Williamson's  Est.,  168  Pa  608, 
26  A  246;  Miller  v.  Com.,  Ill  Pa  321, 
2  A  492;  Dundas'  App.,  64  Pa.  326; 
Lelper  v.  Thomson.  60  Pa,  177;  Will- 
ing v.  Peters,  7  Pa  287;  Stuck  v. 
Mackey,  4  Watts  &  S.  196;  Gray  v. 
Smith,  8  Watts  289:  Morrow  v. 
Brentier,  3  Rawle  l86;  Green  v. 
Simpson,  49  Pa  Super.  834;  In  r* 
Wester,    21    Pa    Super.    241;    In    r* 
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trustees  are  the  same  persons  will  not  prevent  the 
conversion."  But  it  has  been  held  that,  where 
there  is  an  intestacy  as  to  real  estate,  a  mere  di- 
rection of  a  will  to  sell  is  for  the  convenience  of 
distribution  among  those  entitled  thereto  under  the 
intestate  laws,  and  does  not  work  a  conversion,  so 
as  to  change  the  course  of  inheritance.'* 

Legacy  to  religions  corporation.  Where  a  will 
directs  that  the  whole  estate,  real  and  personal; 
shall  be  converted  into  money  to  constitute  a 
blended  fund  for  the  purpose  of  paying  debts  and 
l^acies,  and  the  whole  surplus  is  disposed  of  as 
money,  a  pecuniary  legacy-  to  a  foreign  religious 
corporation, is  not  a  devise  of  real  estate,  but  of 


personalty,  and  therefore  valid.'* 

Qttomiag  rent  crops.  A  direction  in  a  will  to  ex- 
ecutors to  sell  land  and  distribute  the  proceeds  does 
not  change  its  nature  to  personalty,  so  as  to  pre- 
vent growing  rent  crops  passing  to  the  purchaser  as 
an  incident  to  land.'' 

[$34]  4.  Sale  after  Terminatioii  of  Particalar 
Estate.  Where  by  a  will  a  particular  estate  is 
created  for  life  or  a  term  of  years,  with  directions 
that  it  shall  be  sold  on  the  termination  of  such 
particular  estate,  and  the  proceeds  distributed 
among  certain  designated  beneficiaries,  there  is  an 
equitable  conversion  of  the  remainder  from  realty 
into  personalty."     A  provision,  however,  for  the 


Simpson,  24  Pa.  Dlst  164:  Wells  v. 
Sloyer,  1  PaUR  516.  8  PaLJ  203; 
Scheldt's  list,  t  Woodw.  S66.     Com- 

?are  In  re  Oietitworth,  221  Pa.  >2i, 
0  A  758  (holding  that,  where  tes- 
tatrix, who  had  acquired  certain  real 
estate  ex  parte  patema,  directed  her 
executor  to  sell  the  same  and  to  dis- 
tribute the  proceeds  to  those  who 
would  be  entitled  thereto  under  the 
Intestate  laws,  and  in  a  separate 
clause  of  the  will  bequeathed  her 
personal  property  to  such  persons  as 
would  be  entitled  under  the  intestate 
laws,  the  direction  to  sell  the  real 
estate  did  not  work  a  conversion 
thereof  Into  personalty,  so  as  to 
change  the  course  of  Inheritance). 

R.  I.— In  re  Adams,  S2  R.  I.  41,  47, 
78  A  624  Celt  Cyc];  Jones  v.  East 
Greenwich  Prob.  Ct.,  26  R.  I.  361,  55 
A  881;  Van  Zaadt  v.  Oarretson,  21 
R.  I.  362,  43  A  633. 

S.  C— 'V^alker  v.  KiUtan.  62  S.  C. 
482,  40  SB  887. 

S.  D. — Spencer  v.  Lyman.  87  8.  D. 
471,  131  NW  802. 

Tenn. — ^Hardin  v.  Hassell,  118 
Tenn.  143.  100  SW  720;  Williams  v. 
Bradley.  7  Heisk.  64. 

Va,— Ropp  V.  Minor,  33  Gratt  (74 
Va.)  97. 

W.  Va. — ^Brown  v.  Miller,  46  W. 
Va.   211,   31   SB  966. 

Eing. — In  re  Newbould,  [1913]  W. 
N.  211. 

[a]  Beaaoa  for  znl«<— What  ought 
to  be  done  is  considered  In  equity 
as  done.  Bvery  person  therefore 
(Slalmlng  property  under  an  instru- 
ment directing  its  conversion  must 
take  it  in  the  character  which  that 
instrument  has  impressed  on  it. 
Where  therefore  land  is  directed  to 
be  sold  and  its  proceeds  divided 
among  certain  persons  named  in  the 
will,  this  is  to  be  considered  as  a 
bequest  of  money.  Rankin  v.  Ran- 
kin, Se  111.  293,  87  AmD  206. 

[b]  Bala  avpllsd^— (1)  A  pro- 
vision in  a  will  that  testator  desires 
that  his  executors  shall  sell  his  real 
estate  and  distribute  its  proceeds 
among  certain  persons  is  a  direction 
thereof,  which,  under  CMv.  Code 
I  1338,  operates  as  an  equitable  con- 
version. In  re  Pforr,  144  (3al.  121, 
77  P  826.  (2)  A  provision  In  a  will 
that  real  estate  be  sold  and  the  pro- 
ceeds divided  among  testator's  chil- 
dren constitutes  the  fund  produced 
by  the  sale  of  the  property  a  pecu- 
niary legacy.  In  re  Journey,  7  Del. 
Ch.  1,  44  A  796.  (3)  Where  a  will 
gave  property  to  executory  to  invest, 
and  to  pay  the  same  over  to  the 
nieces  ana  nephews  of  testatrix 
when  they  reached  the  age  of  twenty- 
five  years,  there  was  a  power  of 
sale  given  the  executors  and  a  con- 
sequent equitable  conversion  of 
realty  Into  personalty.  Mendel  v. 
Levis,  40  Misc.  271.  81  NTS  966.  (4) 
Where  testator  charged  legacies  on 
his  real  estate  and  authorised  his 
executors  to  sell  the  same  to  raise 
such  sums  as  were  necessary  for  the 
payment  of  legacies,  the  real  estate 
was  converted  into  personalty,  and 
the  legatees  were  not  necessary  par- 
ties to  an  action  to  confirm  title  to 
the  real  estate.  Recbt  v.  Hersch- 
man-BIeier-Gdelstein    Co.,     139    App. 


Div.  800,  123  NTS  932.  (6)  Where  it 
was  the  Intention  of  testatrix  that 
her  real  estate  should  be  sold  by 
trustees  and  the  proceeds  divided 
among  her  children,  the  interest  of 
the  children  In  the  estate  is  person- 
alty and  not  realty.  Phlfer  v.  Phifer, 
167  N.  C.  221,  72  SB  1006.  (8)  A 
win  providing  that  the  testator 
wished  the  land  sold  after  his  death 
and  the  proceeds  divided  among  his 
children  was  held  to  work  a  conver- 
sion. Brothers  v.  Cartwright.  66  N. 
a  113,  64  AmD  563,  (7)  Where  a 
will  provided  that  teitator's  executor 
should,  on  or  before  a  certain  date, 
sell  described  realty  and  distribute 
the  proceeds  among  his  children, 
such  provision  operated  at  testator's 
death  as  an  equitable  conversion  of 
thtf  realty  into  personalty  for  the 
purposes  of  its  administration.  Wood 
v.  Pehrsson,  21  N.  D.  367,  130  NW 
1010.  (8)  A  direction  to  an  executor 
to  sal!  real  estate  and  devote  the 
proceeds  to  a  charitable  use  oper- 
ates ^o  convert  the  real  estate  Into 
personalty.  Hagen  v.  Sacrlson,  19  N. 
D.   180,   123  NW   518,   26   LRANS  724. 

[c]  A  daviaa  to  sail  to  par  debts 
ana  laraoiaa  operates  as  an  equitable 
conversion  of  the  real  estate  into  per- 
sonalty; and  the  creditors,  heirs, 
and  legatees  must  look  to  the  pro- 
ceeds of  a  sale  for  the  satisfaction 
of  their  respective  claims.  Spencer 
V.  Lyman.  27  S.  D.  471,  181  NW  802. 

18.  In  re  Newbould.  [1913]  W.  N. 
211. 

18.  Smith  V.  Hensen,  89  Kan.  792, 
132  P  997;  In  re  Thompson.  229  Pa. 
642,  79  A  173.  See  also  Fenton  v. 
Hall,  236  111.  662,  86  NB  936  (hold- 
ing that,  where  an  executor  was  di- 
rected to  convert  into  cash  all  the 
property,  real  and  personal,  and  to 
sell  the  same  at  publloor  private  sale, 
and  distribute  the  proceeds  as  directed 
by  the  will,  this  amounted  to  a  de- 
vise of  the  real  estate  to  him) :  In 
re  Bingham,  127  N.  Y.  296,  27  NB 
1066  (holding  that,  where  a  testator 
gave  the  residue  of  his  estate  to  his 
"heirs  and  next  of  kin  in  the  same 
portions  in  which"  it  "would  be  di- 
vided or  distributed"  in  case  of  his 
death  intestate,  and  directed  it  to  be 
distributed  and  paid  in  cash  in  Ave 
years  from  his  decease,  and  for  that 
purpose  gave  to  the  executors  power 
of  sale,  the  power  of  sale  was  given 
solely  for  the  purpose  of  the  execu- 
tion of  the  provisions  of  this  clause 
of  the  will,  and  that  on  failure  to 
execute  the  power  the  persons  in 
view,  capable  of  so  doing,  would  re- 
tain as  heirs  the  realty,  as  such,  so 
given  them). 

14.  Methodist  Episcopal  (Thurch 
Ebctension  v.  Smith,  66  Md.  862.  See 
also  supra   i   30. 

15.  Hudson  v.  Fuller,  (Tenn.  Ch. 
A)  36  SW  676. 

IS.  U.  S. — Ramsey  v.  Hanlon,  33 
Fed.  425;  RInehart  V.  Harrison.  20  F. 
Cas.  No.  11,840,  Baldw.  177. 

Ala. — Allen  v.  Watts.  98  Ala.  884, 
11  S  646;  Massey  v.  Modawell,  73  Ala. 
421;  Hemphill  v.  Moody,  64  Ala.  468. 

Conn. — Emery  v.  Cooley,  83  Conn. 
235.  78  A  629. 

111. — Martin  v.  Martin.  273  111.  6S5. 
113  NE  160;  Burke  v.  Burke,  269  111. 


262,  102  NB  293;  Haslet  v.  Haslet.  8 
111.  A.  22. 

Ind.— Comer  v.  Light,  (A.)  92  XE 
344,  348  [rev  on  other  grounds  176 
Ind.  367,  93  NB  660.  94  NE  S26,  and 
clt  Cycl. 

Ky. — Goldsmith  v.  Cone,  7  KyL 
620. 

Md. — Carr  v.  Ireland.  4  Md.  Ch.  251. 

Minn. — Johrden  v.  Pond.  126  Minn. 
247,   148  NW   112. 

N.  J.— Fairly  v.  KUna.  S  N.  J.  L. 
322,  4  AmD  414. 

N.  T.— Marx  v.  HcGlynn.  88  N.  T. 
367;  Meaklns  v.  Cromwell.  6  N.  T. 
136,  10  NYLegObs  201  [aff  4  N.  Y. 
Super.  612,  8  NYLegObs  1401:  Wil- 
liams v.  Williams.  162  App.  DIv.  321, 
136  NTS  990;  Matter  of  Tailor,  14^ 
App.  Div.  741.  183  NY8  122  [aff  206 
N.  Y.  699  mem,  98  NE  1116  mem]- 
Bisner  v.  C^iriel,  2  App.  Div.  622.  37 
NYS  1119;  Harris  v.  Sfaght.  46  Barb. 
470  [mod  on  other  grounds  2  Abb. 
Dec.  316,  4  Transcr.  A.  485,  4  AbbPr 
NS  42li;  Lydon  v.  MetropoliUn  EL 
R.  Co.,  7  Misc.  25,  27  NYS  311;  Mat- 
ter of  Kick,  11  NYSt  688;  Wetmore 
v.  Peek,  66  HowPr  54;  Freeman  v. 
Smith,  60  HowPr  311;  Bunee  v.  Van- 
der  Grift,  8  Paige  37;  Wardlow  v. 
New  York/  Home  for  Incurables,  4 
Dem.  Surr.  473. 

N.  C. — Clifton  V.  Owens,  170  N.  C. 
607,  87  SE  602;  Duckworth  v.  Jor- 
dan. 138  N.  C.  620,  61  SE  109. 

Oh. — Collier  v.  Grimeaey,'36  Oh.  St 
17. 

Pa.— Mellon  v.  Read,  123  Pa.  1,  IS 
A  906:  McClure'B  App.,  72  Pa.  414; 
Bvans'  App„  63  Pa.  183;  Lalper  ▼. 
Thomson,  60  Pa.  177;  Homer's  App. 
68  Pa.  406;  Brolassky  v.  Gatly,  SI 
Pa.  609:  (niew  v.  Nicklln,  46  Pa  84; 
Anewalt's  App.,  42  Pa.  414-  Parkin- 
son's App.,  32  Pa.  466;  Bleij^t  v. 
Manufactusers',  etc..  Bank,  10  Pa. 
131:  Willing  V.  Peters,  7  Pa.  287; 
Allison  V.  Wilson,  13  Serg.  &  R.  330; 
Patterson's  App.,  4  Pa.  Cas.  138,  i 
A  759;  In  re  Long,  39  Pa.  Super. 
823  [as  228  Pa.  614,  77  A  924];  In  r« 
Weeter,  21  Pa.  Super.  841:  Morris  v. 
Knight,  14  Pa.  Super.  824;  In  re 
Gackle,  25  Pa.  Diet.  874;  Rankin's 
Est.,  18  Pa.  Co.  617;  Hodge's  Est.  S 
Pa.  Co.  283;  Reeser's  Est,  4  Pa.  Co. 
417;  Sebastian's  Est,  4  Phila.  236; 
Flster's  Est.  2  Woodw.  823. 

R.  I.— Branch  v.  Da  Wolf.  8$  R.  I. 
395,  95  A  867. 

S.  C. — Mattlson  v.  Stone,  99  S.  C. 
151,  82  SE  1046;  Mattlson  v.  Ston^ 
90  S.  C.  146,  72  SB  991;  Dunlap  T. 
Garlington,  17  S.  C.  567;  Byrne  T. 
Stewart  3  S.  C.  Eq.  135. 

Tenn. — Chambers  v.  Preston.  HI 
SW  109;  Green  r.  Davidson.  4  Baxt 
488;  Hardin  v.  Young.  (Ch.  A.)  41  8W 

1080; 

Va.— Efllnger  v.  Hall.  81  Va  94; 
Harcum  v.  Hudnall.  14  Gratt  (SS 
Va.)  369;  Tazewell  v.  Smith,  1  Rand. 
(22  Va.)  313,  10  AmD  638. 

[a]  Bala  appUsd^— (1)  Where  tes- 
tator devised  his  property  to  his 
wife  for  life,  and  at  the  termination 
of  the  lii^e  estate  directed  that  tha 
same  be  sold  and  the  proceeds  di- 
vided among  testator's  eleven  chil- 
dren and  four  named  grandchildren, 
it  was  not  optional  with  the  execu- 
tors whether  they  would  sell  or  not 
and  hence  there  was  a  conversion  of 
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eonTersion  of  the  remainder  only  cannot  operate  to 
work  a  oonversion  of  the  intermediate  term  also." 

[i  351  5.  Wlure  Sale  I*  Lsft  to  Diacretfon  of 
Trustee^ — a.  In  GeneraL  As  a  general  rule,  where 
the  aet  of  selling  or  converting  is  left  to  the  option, 


discretion,  or  choice  of  the  trustee,  as  where  he  is 
given  a  mere  naked  power  of  sale,  the  property  re- 
mains in  its  original  condition,  and  there  is  no 
equitable  conversion  until  the  power  is  actually  ez- 
eroised,**  unless,  in  connection  therewith,  there  is 


realty  into  personalty,  so  that  the 
Klfts  to  the  children  would  bo  treated 
aa  Kifts  of  personalty.  Security 
Trust  Co.  V.  Lovett,  84  N.  J.  Eq.  446, 
79  A  618.  (2)  Where  a  will  devises 
testator's  homestead  to  his  wife  for 
life  and  dlrecU  that  the  adminis- 
trator then  sell  it  and  divide  the 
proceeds  between  testatofa  sons,  and 
also  directs  the  division  of  the  resi- 
due of  moneys  from  a  sale  of  other 
real  estate  oetween  the  sons,  and 
directs  the  administrator  to  sell  In 
a.ccordance  with  the  foregoing,  an 
equitable  conversion  of  all  testator's 
real  estate  is  affected.  In  re  Mc- 
Clarren,  2Sg  Pa.  220,  86  A  1119. 

[b]  TMrteA  Ufltcy. — Where  a  tes- 
tator directed  that  all  his  land  be 
sold   after  his  wife's  death   and   the 

groceeds  of  the  sale  divided  among 
is  children,  and  one  of  the  children 
died  before  the  widow,  it  was  hel4 
that  the  portion  of  such  child  was  a 
vested  legacy  and  went  to  her  hus- 
biuid  as  her  administrator.  Fairly  v. 
Kline,  3  N.  J.  L.  764.  4  AmD  414. 

17.  Allen  V.  Watts.  98  Ala.  384,  11 
S  646:  Massey  v.  Uodaw«ll,  73  Ala. 
481:  Savage  v.  Burnham,  17  N.  Y. 
561. 

[a]  Sootzlae  act  svpUcaUs  to 
pwruenlar  aatate. — "There  is  no  In- 
compatibility In  the  existence  at  the 
same  time  of  a  i>articular  legal  es- 
tate in  land  over  which  a  court  of 
equity  can  exercise  no  control  what- 
ever, and  an  Independent  right  to 
have  the  remainder  interest  in  the 
same  land  converted  into  money,  so 
that  a  court  of  equity  may  treat  that 
interest  as  money.  In  such  case  the 
holder  of  the  particular  estate  must 
be  treated  everywhere  and  for  all 
purposes  as  the  owner  of  a  legal 
interest  in  land  as  such.  The  equi- 
table doctrine  of  conversion  is  to  be 
invoiced  merely  to  determine  the 
character  of  the  interest  In  that  es- 
tate In  the  land  which  is  to  be  con- 
verted." Allen  V.  Watts,  98  Ala.  884, 
392,    11   S  646. 

18.  IMaocettoB  •■  to  the  tlma, 
Buuuiwr.  or  tecma  of  Ml*  see  infra 
i  42. 

Sale  avltjoet  to  anaUfloatloas  or 
oontlBCMMlM  see  infra  |  38. 

19.  U.  S. — ^In  re  Li'Hommedleu,  188 
Fed.  606  [mod  on  other  grounds  146 
Fed.    708.  77  CCA  134). 

Cal. — Janes  v.  Throckmorton,  67 
Cal.    368. 

Conn. — Gardner's  App.,  81  Conn. 
171.   70  A  668. 

111. — Haward  v.  Peavey,  128  111.  430, 
21   NB  £03,  16  AmSR  120. 

Ind. — Porter  v.  Union  Trust  Co.. 
182   Ind.   637,  108  NB  117. 

Kan. — Smith  v.  Hensen,  89  Kan 
792,  132  P  997. 

Ky. — Haggard  v.  Rout,  6  B.  Mon. 
247;  Samuel  v.  Samuel,  4  B.  Mon.  246. 

Mass. — Whitman  v.  Huefner,  221 
Mass.  266,  108  NB  1054;  Holland  v. 
Cruft.  3  Gray  162. 

Miss. — Montgomery  v.  MUliken, 
Sm.  &  M.  Ch.  496. 

Mo. — Eneberg  v.  Carter,  98  Mo. 
647,  12  SW  522,  14  AmSR  664;  In  re 
O'Bannon,  142  Mo.  A.  268,  126  SW 
216. 

N.  3. — Meeker  v.  Forbes,  84  N.  J. 
Eq.  271,  93  A  887  [afT  86  N.  J.  Eq. 
265  mem,  98  A  1086  mem];  Condit  v. 
Blgalow.  64  N.  J.  Eg.  604.  64  A  160; 
Parker  v.  Glover,  42  N.  J.  Eq.  569, 
»  A  217;  Kouvalinka  v.  Geibel.  40 
K.  J.  Eq.  443,  3  A  260;  Cook  v.  Cook, 
20    If.   J.    Eq.    376. 

N.  Y. — Coann  v.  Culver,  188  N.  Y. 
9,  80  NE  362  [rev  108  App.  Div.  360, 
96  NYS  11221i  In  re  Tatum,  169  N. 
Y.  614.  62  NB  680:  Cllft  v.  Moses, 
116  N.  Y.  144.  32  NE  393;  Scholle  v. 
SchoUe.  113  N.  Y.  261.  21  NB  84  [aft 
66  N.  Y.  Super.  399,  4  NYS  809  <afr 
56-N.  Y.  Super.  474)1;  Henderson  v. 
Henderson,   118  N.  Y.  1,   20   NB  814 


[rov  46  Hun  609,  12  MYSt  677];  In  re 
Rochester,  110  N.  Y.  159,  17  NE  740 
[rev  46  Hun  661,  18  NYSt  7111; 
Chamberlain  v.  Taylor,  106  N.  Y.  186, 
11  NE  625;  Gourley  v.  Campbell,  66 
N.  Y.  169  [rev  6  Hun  218];  Matter 
of  Fox.  63  N.  T.  530,  11  AmR  761 
late  63  Barb.  167.,aiid  aft  94  U.  S.  316, 
24  L,.  ed.  192}-  White  v.  Howard.  46 
N.  Y.  144  [alt  58  Barb.  294];  Windsor 
Trust  Co.  V.  Waterbury,  160  App. 
Div.  671,  14B  NYS  794  [aff  213  N.  Y. 
686  mem,  107  NB  1087  mem];  Harris 
V.  Achilles,  129  App.  Div.  847,  114 
NYS  856;  Phoenix  v.  Columbia  College, 
87  App.  Dlv.  438,  84  NYS  897  [afC 
179  K  Y.  692  mem,  72  NE  1149 
mem]:  Snyder  v.  Howard,  86  App. 
piv.  296,  83  NYS  299  [aft  177  N.  Y. 
641  mem,  69  NE  1121  mem]:  Car- 
berry  V.  EnnlB,  72  App.  Dlv.  489,  76 
NYS  637;  Thompson  v.  Hart,  68  App. 
Dlv.  439,  69  NYS  223  [rev  on  other 
grounds  169  N.  Y.  571  mem,  61  NB 
1135  mem]:  Matthews  v.  Studley,  17 
App.  Div.  803,  45  NYS  201  [att  161 
N.  Y.  683  mem,  67  NB  1117  memj: 
Palmer  v.  Marshall.  81  Hun  16,  30 
NYS  667:  Mellen  v.  Banning.  72  Hun 
176,  26  ^YS  542;  Matter  of  Clarke, 
62  Hun  275,  17  NYS  93:  Newell  v. 
Nichols.  12  Hun  604  [aft  76  N.  Y.  78. 
31  AmR  4241;  Matter  of  Thomas,  1 
Hun  473,  4  Tliomps.  &  C.  410;  Catton 
V.  Taylor.  42  Barb.  678;  GuUbert 
V.  Gullbert,  68  Misc.  406,  124  NYS 
664;  Westervelt  v.  Mahony,  86  Misc. 
409,  106  NYS  627:  Stebbins  v.  Turner, 
55  Misc.  687,  105  NYS  945iBascom  v. 
Weed,  53  Misc.  496,  106  NYS  469  ^n 
re  Bruchaeser,  49  Misc.  194,  98  NYS 
937;  Hayden  v.  Sugden,  48  Misc.  108, 
96  NYS  681;  Monio  v.  Wldmayer,  46 
Misc.  862,  94  NY3  836  [sA  111  App. 
Dlv.  80,  97  NYS  653  (ait  185  N.  f. 
296,  78  NE  71.  6  LRANS  746)1;  Mat- 
ter of  Woodbury,  40  Misc.  148,  81 
NYS  603,  3  Mills  Surr.  466-  Koeily 
V.  Koezly,  81  Misc.  397,  66  NYS  613; 
Matter  of  Hardenbrook,  23  Misc.  538, 
62  NYS  845:  Matter  of  Cobb,  14  Misc. 
409.  36  NYS  448;  Forster  v.  Wlnfleld, 

3  Misc.  436,  23  NYS  169  [rev  on  other 
grounds  142  N.  Y.  327,  87  NB  111]: 
Westerfleld  v.  New  York  Cent.  Trust 
Co..  119  NYS  849;  Lee  v.  Tower,  12 
NYS  240  [mod  on  other  grounds  124 
N.  Y.  870,  26  NB  948];  Belts  v.  Belts, 

4  AbbNCas  317;  Lee  v.  Lee,  2  How 
PrNS  76;  Sage  v.  Lockman.  63  How 
Pr  276;  Matter  of  Vandervoort,  7  NY 
LegObs  26. 

N.  C— Clifton  V.  Owens,  170  N.  Ci 
607,  87  SB  602:  Mills  v.  Harris,  104 
N.  C.  626,  10  SB  704;  Taylor  v.  Marls, 
90  N.  C.  619. 

Pa. — ^In  re  Murray,  234  Pa.  620,  83 
A  473;  In  re  Dalrymple,  215  Pa.  367, 
64  A  554;  In  re  Sauerbler.  202  Pa. 
187,  61  A  761;  Held  v.  Clendenning, 
193  Pa.  406,  44  A  BOO;  Taylor  v.  Has- 
kell, 178  Pa.  106,  35  A  732;  Solliday's 
Est.,  176  Pa.  114,  34  A  648;  Mache- 
mer's  Est.,  140  Pa.  644.  21  A  441; 
Oreenough  v.  Small,  137  Pa.  128,  20 
A  396;  Hunt's  App.,  105  Pa.  128; 
Peterson's  App.,  88  Pa.  897;  Miller's 
App.,  60  Pa.  404;  Anewalt's  App.,  42 
Pa.  414;  Bleight  v.  Manufacturers', 
etc..  Bank,  10  Pa.  131;  Green  v. 
Simpson,  49  Pa.  Super.  334;  In  re 
Neumann,  41  Pa.  Super.  279;  Tom- 
linson's  Est.,  21  Pa.  Dist.  336; 
Oeiefs  Est.,  16  Pa.  Dist.  331:  Spiel- 
man's  Est.,  16  Pa.  Dist.  456;  Gib- 
bon's Est.,  IB  Pa.  Diet.  447;  Inger- 
soll's  Est.,  8  Pa.  Dist.  399;  Davis* 
Est.,  28  Pa.  Co.  234;  Schwab's  Est, 
22  Pa.  Co.  218;  Carey's  Est.,  9  Kulp 
336. 

R.  I.— King  V.  King,  13  R.  I.  661. 

Tenn. — Bennett  v.  Oallaher,  116 
Tenn.  668,  92  SW  66;  Bedford  v.  Bed- 
ford, 110  Tenn.  204,   75  SW  1017. 

Va. — Evans  v.  Klngfsberry,  2  Rand. 
(23  Va.)  120.  14  AmD  779. 

Wis.— Ford  V.  Ford,  70  Wis.  19,  83 
NW  188.  6  AmSR  lli. 


Bng.— In  re  Wlntle,    ri896] 
"        ■      "         Atwell,   L  K.   • 


_  8   Ch. 

711;  Atwell  V.  Atwell',  L.  K.'l3  Eq. 
28;  Stamper  v.  Miliar,  8  Atk.  212,  29 
Reprint  928;  Lucas  v.  Brandreth,  28 
Beav.  273,  64  Reprint  371;  Greenway 
V.  Greenway,  2  De  O.  F.  &  J.  128,  68 
EngCh  100,  46  Reprint  670;  PoUey 
V.  Seymour,  1  Jur.  9B8;  Re  Ncw- 
bould,  110  L.  T.  Rep.  N.  8.  6;  Glover 
V.  Heelis.  32  L.  T.  Rep.  N.  S.  684; 
Marshall  v.  Bremner.  2  Smale  St  G. 
837,  65  Reprint  881;  Walter  v. 
Maunde,  19  Ves.  Jr.  424,  34  RepMnf 
674. 

[a]  Xllnatratioiia. — The  follow- 
ing provisions  have  been  held  not 
to  work  conversions:  (1)  The  ex- 
ecutors "shall"  at  their  "discretion" 
sell  and  invest  the  proceeds.  Ford 
V.  Ford,  70  Wis.  19,  33  NW  188,  5 
AmSR  117.  (2)  "I  authorize  my  ex-, 
ecutors  to  sell''  certain  land.  Mills 
V.  Harris,  104  N.  C.  626,  627.  10  SB 
704.  (3)  "I  recommend  to  my  exec- 
utor that,  as  Soon  after  my  decease 
as  he  shaJl  think  it  expedient  .  .  . 
he  sell"  my  lands.  Holland  v.  Cruft. 
3  Gray  (Mass.)  162,  163.  (4)  A  will 
giving  authority  to  trustees  to  make 
such  Investments  or  changes  in  the 
Investments  as  might  become  neces- 
sary or  as  they  might  deem  advis- 
able does  not  convert  the  realty  into 
personalty.  In  re  Murray,  234  Pa. 
620,  83  A  473.  (6)  Power  to  settle 
up  the  testator's  estate,  with  au- 
thority to  sell  after  a  certain  time, 
does  not  work  a  conversion.  Solli- 
day's Est.,  176  Pa.  114.  84  A  648. 
(6)  Where  by  will  testator  devised 
certain  real  estate  to  his  wife  for 
life,  with  power  in  the  wife  to  de- 
vise the  same  to  her  children  or 
grandchildren  In  such  shares  as 
she  might  deem  best,  the  will  did 
not  effect  an  equi  table  conversion 
of  the  realty.  Monjo  v.  Wldmayer, 
46  Misc.  362,  94  NYS  836  [aft  111 
App.  Dlv.  80,  97  NYS  653  (aft  185 
N.  Y.  296,  78  NE  71,  6  LRANS 


_  296,  78  NE  71,  6  LRANS  746)]. 
(7)  A  provision  In  a  will  authoriz- 
ing the  executors  to  sell  and  con- 
vey "for  the  purposes  oi  a  division 
or  distribution,  or  for  any  -other 
purpose  that  they,  In  their  best 
Judgment,  may  think  proper"  any  . 
or  all  of  testator's  real  estate, 
which  by  a  previous  clause  of  the 
will  had  been  devised  to  certain 
persons,  does  not  convert  such 
realty  Into  personalty,  and  there- 
fore does  not  bar  an  action  for  par- 
tition among  the  devisees,  where 
the  estate  owes  no  debts.  Mellen  v. 
Banning,  72  Hun  (N.  Y.)  176,  180. 
25  NYS  542.  (8)  Where  testamen- 
tary trustees  are  given  power  to 
sen  real  estate  ana  to  change  In- 
vestments, but  there  is  no  direction 
that  real  estate  be  converted  into 
personal  property,  the  proceeds  of 
real  estate  originally  forming  a 
part  of  the  trust  are  to  be  treated 
as  real  estate  in  making  distribu- 
tion of  the  trust  fund  until  the  flnal 
vesting  of  the  estate  in  the  parties 
ultimately  entitled  thereto.  Gray  v. 
Whlttemore,  192  Mass.  367,  78  NB 
422,  lie  AmSR  246,  10  LRA^S  1143. 

[b]  A  will  sxpressinf  that  It  la 
the  assize  of  tha  testator  that  his 
realty  be  sold  and  the  proceeds  dis- 
tributed does  not  give  merely  a  dis- 
cretionary power  of  sale,  but  works 
a  conversion.  In  re  Pforr,  144  Cal. 
121,  77  P  825. 

[c]  iraked  power  of  sal*. — Where 
there  is  a  trust  in  a  will  merely  to 
sell  real  estate  without  any  other 
power  over  the  same,  it  is  well  set- 
tled that  such  trust  Is  valid  as  » 
power  only,  and  that  the  real  estate 
Itself  passes  to  the  persons  other- 
wise entitled  thereto,  subject  only 
to  the  execution  of  the  trust  as  a 
power.  Janssen  v.  Wemple,  3  Redf. 
Surr.  (N.  Y.)  229  Iclt  Downing  v. 
Marshall,    23   N.   Y.    366].    See  also 
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^  absolute  necessib^  for  a  sale  in  order  to  eany 
out  the  proviaions  of  the  will.** 

Option  of  purchase  by  or  conveyance  to  bene- 
flciaiy.  Where  there  is  a  direction  for  a  sale  it 
maj  woik  a  oonversioii,  although  an  option  is  given 
the  beneficiary  to  take  the  land  at  its  appraised 
value/^  and  also,  although  the  executor  is  given 
discretionary  power  to  convey  the  land  to  the 
l^atee  of  the  proceeds,  in  satisfaction  of  the 
l^^y.**  A  devise,  however,  of  land  to  be  taken  by 
the  devisee  at  its  appraised  value  as  so  much  of  his 
share  of  the  testator's  estate  does  not  work  a  con- 
version.** 

[i  36]  b.  On  EzwdM  of  Discretion.  Where  a 
testator  directs  his  executor  or  trustee  to  sell  real 
estate  at  his  discretion,  and  such  sale  is  actually 


made  before  the  death  of  the  beneficiary,  the  pro- 
ceeds of  such  sale  will  pass  as  the  personal  estate 
of  such  beneficiary  on  his  death;**  but  until  the 
exercise  of  such  discretionary  power,  there  is  no 
conversion  of  the  realty,  and  on  the  death  of  the 
beneficiary  prior  to  the  sale  his  interest  will  pas» 
to  his  heirs  as  realty.**  A  sale  by  the  executor  or 
trustee  to  himself  will  not  work  an  actual  eonver- 
sion.** 

[i  37]  6.  Discretion  as  to  Time,  Muiner,  or 
Terms  of  Sale.  The  doctrine  of  equitable  eonver- 
sion  is  none  the  less  applicable,  where  a  testator  di- 
rects his  realty  to  be  sold,  because  the  executors  or 
trustees  are  given  a  discretion  as  to  the  time,  man- 
ner, or  terms  of  sale.*^    Nor  will  the  fact  that  the 


Chew  V.  Nlcklln,  46  Pa.  84  (where  It 
was  held  that  the  act  of  Febr.  24. 
18S4.  was  not  Intehded  to  break  de- 
scents or  work  a  conversion  of  real 
estate  over  which  a  naked  power  of 
sale  had  been  Klven  to  executors, 
but  only  to  enable  them  to  preserve 
and  dispose  of  the  estate  as  though 
an  Interest  had  been  devised  to 
them  instead,  leaylntr  the  question 
of  Intention  to  convert  to  depend 
upon  the  will  of  the  testator). 

[d]  BSsot  of  order  of  oonrt  on 
tnurtM^  powM^— The  primal  source 
of  power  exercised  by  a  trustee 
under  a  will  in  making  a  sale  of 
real  estate  being  the  provision  in 
the  will  giving  him  authority  to  sell 
any  portion  of  it  that  should  be  nec- 
essary to  execute  the  provisions  of 
the  trust,  a  conversion  is  worked  by 
the  sale  no  less  because  made  on  an 
order  of  the  court,  the  application 
to  it  being  only  for  a  determination 
of  the  fitness  of  the  occasion  for  the 
exercise  of  the  power.  Gardner's 
App.,  81  Conn.  171,  70  A  653. 

SOL  Ouilbert  v.  Quilbert,  68  Misc. 
405.  124  NTS  564;  Asch  v.  Asch,  18 
AbbNCas  82  Tafr  47  Hun  285  (aff 
118  N.  Y.  232)1;  In  re  Neumann,  41 
Pa.  Super.  279.     See  also  supra  |  29. 

[a]  VeoesattT  for  Mtla^— Testa- 
mentary directions  that  executors 
may  sell  testator's  real  estate,  or 
divide  the  same  eunong  the  heirs, 
do  not  create  an  absolute  necessity 
for  a  sale  to  carry  out  the  provi- 
sions'of  the  will.  Dunahee  v.  Dun- 
shee,   234  Pa.   550.   83  A  422. 

ai.  111.— Roblson  y.  Botkin.  181 
III.   182,   54   NB  915.      ' 

Mass. — Hammond  v.  Putnam,  110 
Mass.   232. 

Pa.-r-Fahne8tock  v.  Fahnestock, 
152  Pa.  56.  26  A  818,  84  AmSR  623; 
Pyle's  App^  102  Pa.  317;  Jones  v. 
Caldwell,  97  Pa.  42;  Laird's  App.,  86 
Pa.  339;  Anewalt's  App.,  42  Pa.  414; 
In   re   Rankin,    13    Pa.    Co.    617. 

Va — Pratt  v.  Taliaferro,  8  Leigh 
(SO  Va.)   419. 

Eng. — 1  London  Impr.  Act,  SO 
Beav.  206,  54  Reprint  867;  Parish  v. 
Parish,   3   L.  J:  Ch.   O.   S.   21. 

[a]  Option  •zeroised;  effect. — 
Direction  to  the  executor  "to  sell 
land  and  divide  the  proceeds  be- 
tween the  testator's  two  children, 
with  the  option,  however,  to  one  to 
take  the  land  at  half  its  appraised 
value,  works  a  conversion,  although 
the  option  is  exercised  through  the 
husband  of  such  child.  Pratt  v. 
Taliaferro,   S  Leigh    (30  Va.)   419. 

BanafloUry^i  election  to  take  the 
land  ••  a  reconTemlon  see  infra  !| 
81-86.  ,       - 

.as.    Miller   V.    Com..    Ill    Pa.    S21. 
2  A  492. 

9S.  Farmer  v.  Spell,  32  S.  C.  Bq. 
641. 

04.  Ky. — ^Haggard  v.  Rout,  6  B. 
Mon.  24'r 

Md. — Newcomer  v.  Orem,  2  Md. 
297.  56  AmD  717. 

N.  Y.— White  V.  Howard,  46  N.  Y. 
144;  Bolton  v.  Myers,  83  Hun  259, 
31  NTS  688  [afr  146  N.  Y.  267,  40 
NE     737];     Matter     of    Blauvelt,     60 


Hun  394,  15  NYS  886  [rev  on  other 
grounds  131  N.  Y.  249.  30  NE  194]: 
Matter  of  Bielby,  91  Misc.  353,  155 
NYS  133;  Matter  of  Frltsch,  80 
Misc.  386,  142  NYS  656.  See  also 
Personenl  v.  Goodale,  199  N.  Y.  323, 
340,  92  NE  754  [cit  Cyc]  (holding 
that  where  an  executor  exercises 
the  discretionary  power  of  sale  of 
real  estate  conferred  on  him  by  the 
will,  the  proceeds  become  personal 
property  in  his  hands  at  least  for 
the  payment  of  debts). 

N.  C— Powell  V.  Powell,  41  N.  C: 
60. 

Pa. — ^In  re  Ingersoll,  167  Pa.  536, 
SI  A  858,  86»,  860:  Pyott's  Est, 
160  Pa.  441,  28  A  916,  921;  Phila- 
delphia's App.,  112  Pa.  470,  4  A  4; 
Pennell's  Aj>p.,  20  Pa  516;  Willing 
V.  Peters,  f  Pa.  287;  Macer's  App., 
3  Walk.  107-  Wharton  v.  Shaw,  S 
Watts  &  S.  124;  Holmes'  Est.,  15  Pa. 
Dist.  774;  Rose's  Est.,  6  Pa.  Co.  109; 
In  re  Twaddell,   9  Phlla.  316. 

W.  Va. — Woodward  v.  Woodward, 
28  W.  Va,   200. 

[a]  StaeretlowHT  power  of  aala^— 
Where  real  estate  is  devised  to  an 
Infant  with  a  discretionary  power 
of  sale  in  the  executors,  the  pro- 
ceeds of  such  sale  belonging  to  the 
Infant  are  personal  property  and 
pass  on  her  death  to  her  adminis- 
trator, and  not  to  her  heirs,  under 
the  power  of  the  will,  and  not  by  the 
doctrine  of  equitable  conversion. 
Matter  of  McKay,  76  App.  Dlv.  78, 
77  NYS  846  [overr  87  Misc.  590,  76 
NYS    1089]. 

[b]  Payment  of  a  ground  rent 
(1)  to  the  trustees  by  the  ground 
tenant  acting  under  his  legal  right 
will  not  work  a  conversion  Into  per- 
sonalty although  the  trustees  had 
discretionary  power  to  sell.  In  re 
Ingersoll,  167  Pa.  586,  31  A  868,  859, 
860.  (2)  Where  executors  under  a 
will  sell  real  estate  for  part  cash 
and  part  reservation  of  ground  rent, 
there  is  no  conversion  of  the  real 
estate  represented  by  the  ground 
rent,  and  the  executors  will  have  to 
account  for  it  in  the  future  as  reitl 
estate  and  not  as  personalty.  In  re 
Harrison,  217  Fa.  207,  66  A  364. 

[c]  Jicooantiaff  for  prooeeds;  Jvzla- 
aiotlon<— An  actual  sale  under  a 
power  of  sale  works  a  conversion  so 
as  to  give  a  probate  court  jurisdic- 
tion to  compel  an  accounting  by  the 
executor.  Matter  of  Blauvelt,  60 
Hun  394,  15  NYS  686  [rev  on  other 
grounds  131  N.  Y.  249,  80  NE  194]. 

as.  Porter  v.  Union  Trust  Co.,  182 
Ind.  637.  108  NE  117;  Romaine  v. 
Hendrlckson,  24  N.  J.  Eq.  231;  Read 
V.  UnderhlU,  12  Barb.  (N.  Y.)  113; 
Graham  v.  De  Witt,  S  Bradf.  Surr. 
(N.  Y.)  186;  In  re  Pyott,  160  Pa.  441, 
28  A  915,  921.     See  also  supra  i  86. 

8S>  Romaine  v.  Hendnckson.  24 
N.  J.  Eq.  231-  Ingle  v.  Richards,  28 
Beav.  361,  54  Reprint  405. 

87.  Conn. — ^Bates  v.  Spooner,  75 
C!onn.  501,  64  A  806. 

Md. — Lambert  v.  Morgan,  110  Md. 
1,  72  A  407,  182  AmSR  412,  17  Ann 
Cas  439. 

N.  J.— Wurts  V.  Page,  19  N.  J.  Eq. 
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N.  Y.— Lent  v.  Howard,  89  N.  T. 
169:  Fisher  v.  Banta.  *6  N.  Y.  4(8; 
Dodge  V.  Pond,  23  N.  Y.  69;  Stagg  v. 
Jackson,  1  N.  Y.  206,  How.  A.  Cas. 
661  [aff  2  Barb.  Ch.  86];  Weintraub 
V.  Siegel,  ISS  App.  Dlv.  677.  118  NYS 
261  [rev  27  Misc.  246.  109  NYS  216]; 
Matter  of  Russell,  69  App.  Dlv.  242, 
69  NYS  668  faff  168  NT  Y.  169,  61 
NE  166];  Bouton  v.  Thomas.  46  Hun 
6;  Hancock  v.  WalL  28  Hun  214; 
Power  V.  C^assidy,  It  Hun  294  [aff 
79  N.  Y.  602,  36  AmR  5601;  Graham 
V.  Livingston,  7  Hun  11;  Keyser 
V.  Mead,  58  Misc.  114,  108  NYS 
1091;  Smith  v.  Buchanan,  6  NYS  364. 
6  Dem.  Surr.  169;  Dennis  v.  Jones,  1 
Dem.  Surr.  80;  Matter  of  Hunter.  S 
Redf.  Surr.  175.  Compare  Hayden  v. 
Sugden,  48  Misc.  108,  96  NYS  (81 
(no  positive  direction  to  sell). 

N.  C— caifton  T.  Owens.  170  N.  C 
607.  87  SE  602. 

Oh. — ^Martin  v.  Spurrier,  28  Oh.  car. 
Ct  110. 

Pa. — In  re  Tadcer,  216  Pa.  2(7,  64 
A  627;  In  re  Severn,  211  Pa.  65,  (0 
A  492;  Philadelphia's  App.,  112  Pa. 
470,  4  A  4;  Roland  v.  Miller,  100  Pa. 
47;  Churchman  v.  Wright,  3  Pennyp. 
149;  Brolaskey's  App.,  28  Legint  189. 

R.  I. — In  re  Adams,  32  R.  I.  41. 
47,  78  A  624  [dt  Cyc];  Jones  v.  East 
Greenwich  Prob.  Ct.,  25  R.  1.  1(1. 
66  A  881. 

S.   C. — ^Bell  V.  Bell,   26   8.  C.  149. 

Va. — Carr  v.  Branch,  86  Va.  697, 
8  SE  476. 

Wis. — Ford  V.  Ford,  70  Wis.  19,  81 
NW  188,  6  AmSR  117;  Chandlei's 
App.,   84   Wis.   606. 

Eng. — 'Doughty  v.  Bull,  2  P.  Wma 
320,  24  Reprint  748;  Flint  v.  Warren, 
14  Sim.  654,  37  EngCh  664,  60  Re- 
print 478. 

"While  a  discretion  in  the  trus- 
tees as  to  whether  a  sale  shall  or 
shall  not  take  place  will  of  course 
prevent  a  conversion,  yet  a  mere 
discretion  as  to  the  time  or  manner 
of  sale  will  not  hinder  a  conversion." 
Clifton  V.  Owens,  170  N.  C.  607.  614. 
87  SE  502. 

Plnstratlwui.-  '(1)  Direction  to 
as  soon  as  "practicable"  and 
'proper"  in  the  reasonable  ludgment 
of  the  executor,  at  most  witnln  t 
year,  will  not  prevent  a  conversion, 
ingrem  v.  Mackey,  6  Redf.  Surr. 
(N.  Y.)  867.  (2)  Direction  to  sell 
from  time  to  time,  "when"  and  in  the 
best  manner  the  executor  can,  works 
a  conversion.  Arnold  v.  Gilbert,  t 
Barb.  (N.  Y.)  190.  (3)  Direction  to 
sell  in  such  manner  as  the  executor 
shall  deem  best  works  a  conversion. 
Carr  v.  Branch,  86  Va.  697,  8  SG 
476.  (4)  A  will  giving  all  the  tes- 
tator's property  to  executors  In  trust, 
to  take  the  custody  and  possession 
thereof,  and  to  sell  and  dispose  of 
it  at  such  time  and  in  such  manner 
as  they  shall  deem  lit  or  proper,  and 
to  convert  it  into  money  and  to  pair 
over  and  distribute  it  as  directed  by 
him,  works  an  equitable  conversion, 
the  direction  to  sell  being  imperative. 
Russell  V.  Hilton,  80  App.  Div.  178, 
80  NYS  563   [aff  176  N.  Y.  625  mem. 


ell    a 


For  later  oaaaa,  dsTdopmanta  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmoer. 
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benefleiaiy  is  given  dificretion  as  to  the  time  of 
sale  prevent  a  conversion." 

[9  38]  7.  Sale  Subject  to  Qaalillcafeioiu  or  Oon- 
tingemciM.  Where  the  direction  in  a  will  to  sell 
real  estate  is  not  absolute  but  qualified,  depending 
on  a  condition  or  contingency,  the  principle  of 
equitable  conversion  does  not  apply,"  until  the  con- 
dition is  performed  or  the  contingency  happens.*" 
But  a  direction  to  sell  conditioned  on  the  approba- 
tion of  the  court  has  been-,  held  to  work  a  conver- 
sion." 

Sale  dependent  im  n<piest  or  comsant.  Where  the 
sale  is  dependent  on  the  consent  or  request  of  the 
beneficiaries,  there  is  no  conversion  until  the  request 
is  made  or  the  consent  is  given."  Where  the  option 
is  given  the.  life  tenant  to  enjoy  the  land  or  to  re- 
ceive a  certain  amount  from  its  proceeds,  and  he 
eleets  to  take  the  money,  there  is  a  conversion  of 
his  interest  into  personalty.** 

[i  39]    8.   Land  Charged  vtth  Payment  of  Debts 


Heieljr.  Where  the  executors  are  ^ven  the  mer^ 
power  of  sale,  and  the  realty  is  charged  only..wl(;h 
the  payment  of  debts,  no  conversion  results,  and  i^ 
retains  the  character  of  realty  until  actually  con- 
verted." ,     ! 

[$40]  9.  Time  of  Converston — a.  In  GenoraL 
Whether  the  conversion  shall  be  deemed .  to  £ake 
place  on  the  death  of  a  testator  or  at,  some  later 
period  depends  on  his  intention  as  manifested  by 
the  provisions  of  the  wilL**  Where  there  is  an  im- 
perative direction  to  sell,  unless  the  will  provideii  in 
terms  that  the  sale  shall  be  made  at  some  specified 
future  time,**  or  creates  a  trust  with  direction  to 
sell  only  on  the  happening  of  a  designated  ^  event, 
which  may 'or  may  not  happen,"  the  general  rule  is 
that  the  conversion  will  be  deemed  to  take  place  as 
of  the  date  of  the  death  of  the  testator.**  . 

[i  41]  b.  Where  Date  of  Sale  Is  Remote.  By 
the  weight  of  authority,  unless  it  appear?  th&t  this 
testator  did  not  intend  the  conversion  to  take  place 


67  NE  1089  mem,  and  mod  37  Misc. 
642,  76  NTS  2SS].  Compare  Chriatler 
V.  Meddls,  6  B.  Hon.  (Ky.)  35 
(where  It  was  held  that,  where  dis- 
cretion Is  given  the  trustee  as  to  the 
time  of  sale,  there  Is  no  conversion 
until  actual  sale). 

38.  Crane  y.  Bolles,  49  N.  J.  Eq. 
373.  24  A  237;  Mellon  v.  Reed,  123 
Pa.  1,  15  A  906. 

39.  U.  S. — Peter  f.  Beverly,  10  Pet. 
532,   9  L.  ed.  622. 

Conn. — Clarke's  App.,  70  Conn.  195, 
39   A  165. 

N.  T.— White  V.  Howard,  46  N.  Y. 
144;  Mellen  y.  Banning,  72  Hun  176, 
25  NTS  542:  Pascal  Is  v.  Canfleld,  1 
EJdw.  201;  Wright  v.  New  York  City 
M.  B.  Church,  Hoffm.  202. 

N.  C— Elliott  V.  LK>flin,  160  N.  C. 
S61,  76  SB  236. 

Pa. — Painter  y.  Painter,  220  Pa.  82, 
69  A  823.  20  LRANS  117;  In  re 
Cooper,  206  Pa.  628,  66  A  67,  98 
AmSR  799;  Irvln  v.  Patchen,  164 
Pa.  51,  30  A  436;  Sill  v.  Blaney,  169 
Pa.  264,  28  A  261;  McClure'B  App„  72 
Pa.  414;  Anewalt's  App.,  42  Pa.  414; 
Nagle'B  App.,  13  Pa.  260;  Boshart  v. 
Evans,  5  wliart.  561;  Henry  v.  Mc- 
Closkey.  9  Watts  145;  Cora.  v.  Gor- 
don, 3  Pa.  Cas.  501,  7  A  229;  Wood's 
Est.,  9  Pa.  Co.  429;  Davis  y.  Reeves, 
2   PaLJ   314,    4   PaLJ  93. 

Va. — Evans  y.  Klngsberry,  2  Rand. 
(23  Va.)   120.  14  AmD  779. 

Wis. — Ford  y.  Pord,  70  Wis.  19, 
33   NW  188,   6  AmSR  117. 

Ehig. — Buchanan  v.  Angus,  4  Macq. 
874. 

[a]  ■<£!•  ooBtlajrent  on  nrlo*.— (1) 
A  direction  to  sell  at  not  less  than  a 
certain  price  will  not  work  a  con- 
version. Fard  y.  Ford,  70  Wis.  19, 
33  NW  188,  5  AmSR  117.  (2)  But  a 
direction  for  the  sale  of  land  to  a 
certain  person  at  a  certain  price  has 
been  held  to  work  a  conversion.  Ben- 
bow  y.  Moore,  114  N.  C.  263.  19  SE 
156.  (3)  And  a  direction  to  sell  when 
the  property  will  bring  its  value  has 
been  held  to  have  a  like  effect. 
CHiurchman  v.  Wright,  3  Penny  p. 
(Pa.)  149. 

30.-    See  infra  I  43. 

31.  Stevenson's  S!st.,  2  Del.  C9>. 
197. 

32.  Keller  y.  Harper,  64  Md.  74,  1 
A  65;  Irwin  v.  Patchen,  164  Pa.  51, 
30  A  438;  In  re  Pyott,  160  Pa.  441, 
28  A  916,  921;  Machemer's  Est.,  140 
Pa.  544,  21  A  441;  Stoner  v.  Zimmer- 
man, 21  Pa.  394;  In  re  Scott,  37  Pa. 
Super.  198;  In  ye  Pullerton,  17  Pa. 
Dist.  1081:  IngersoU's  Est.,  3  Pa. 
Dist.  399;  Meade  v.  Campbell,  (Va.) 
84  SE  SO;  De  Beauvoir  y.  De  Beau- 
yolr,  3  H.  L.  Cas.  524,  10  Reprint 
206. 

[a]  ooaaaat  of  la^tea  or  davlsee^^ 
Where  the  direction  to  sell  is  con- 
tingent on  the  election  or  consent  of 
the  legatee  or  devtsee  or  other  per- 
son than  the  executor,  such  power  of 
sale    does    not    work    a    conversion. 


even  where  the  will  provides  for  a 
payment  of  legacies  and  distribution 
of  the  remainder  of  the  fund.  And 
this  Is  so,  although  the  contingency 
on  which  the  sale  depends  may  never 
arise.  In  re  Scott,  37  Pa.  Super.  198. 
Compare  Roblson  v.  Botkin.  181  111. 
182,  54  NE  916  (holding  that,  where 
a  testator  provided  by  nis  will  that 
one  of  hla  children  should  receive 
a,  certain  sum  as  compensation  for 
services  rendered  te9tp.tor,  and  that 
he  might  have  the  privilege  of 
taking  a  certain  tract  of  testator's 
land  therefor  at  the  appraisement, 
and  the  remainder  of  his  property 
he  divided  among  his  children 
equally,  providing,  however,  that  any 
debts  owing  the  estate  by  any  child 
should  be  deducted  from  such  child's 
share,  and  the  will  further  recited 
that  it  was  the  desire  of  the  testator 
that,  if  the  heirs  could  agree,'  they 
should  divide  the  real  estate,  but 
in  case  they  could  not  the  executor 
was  authorized  to  sell  the  lands,  and 
the  heirs  never  agreed  to  divide  the 
land,  by  the  will  there  was  an  equi- 
table conversion  of  real  into  personal 
property). 

33.  Lackey's  Est.,  149  Pa.  7,  24  A 
78;  Washington  v.  Abraham,  6  Oratt. 
(47  Va.)   66: 

34.  TJ.  S. — Black  v.  Scott,  3  P.  Ca». 
No.  1^464,  2  Brock.  325. 

N.  T. — Coann  v.  Culver,  188  N.  Y. 
9,  80  NE  362;  CUft  v.  Moses,  116  N. 
Y.  144.  22  NE  393  [aff  44  Hun  312. 
7  NYSt  691];  Hobson  v.  Hale,^95  N. 
Y.  605;  Dill  v.  Wlsner,  88  N.  Y.  163, 
14  NYWklyDlg  209  [afT  23  Hun  123, 
11  NYWklyDlg  219];  Matter  of  Pox, 
52  N.  Y.  530,  11  AmR  761  faff  63 
Barb.  157,  and  aff  94  U.  S.  315,  24 
L.  ed.  192];  Savage  v.  Bumham,  17 
N.  Y.  661;  Harris  v.  Clark.  7  N.  Y. 
242;  Stagg  v.  Jackson,  1  N.  Y.  206, 
How.  A.  Cas.  561  [aff  2  Barb.  Ch.  86]; 
Newell  V.  Nichols,  12  Hun  604  [76 
N.  Y.  78,  31  AmR  424];  Buckley  ▼. 
Buckley,  11  Barb.  43;  Hayden  v. 
Sugden,  48  Misc.  108,  96  NYS  681; 
Koezly  v.  Koezly,  31  Misc.  397,  65 
NYS  613;  Porster  v.  Wlnfleld,  3  Misc. 
435,     23     NYS     169     [rev     on     other 

grounds  142  N.  Y.  327,  37  NE  111]; 
anfleld  v.  Crandall,  4  Dem.  Surr. 
111. 

Pa.— Clark  v.  Riddle,  11  Serg.  ft  R. 
311;  PulUnger's  Est.,  20  Pa.  Dist.  729, 
39  Pa.  Co..  126;  McDermott's  Est., 
19  Pa.  Dist.  386,   37   Pa.  Co.   386. 

S.  C. — Farmer  y.  Spell,  32  S.  C.  Eq. 
641. 

Eng. — Bourne  v.  Bourne,  2  Hare  35, 
24   EngCni   35,   37   Reprint   15. 

[a]  A  aijreotloii  to  sell  If  naoMiMtry 
to  pay  debts  (1)  will  not  work  a  con- 
version. Pascalls  V.  (Anfleld,  1  BMw. 
(N.  Y.)  201:  Sill  V.  Blaney,  159  Pa. 
264.  28  A  261.  (2)  But  it  has  been 
held  that  where  the  will  subjects  the 
whole  estate  real  and  personal  to  the 
payment  of  the  testator's  debts,  and 
gives  the  executors  power,  if  neces- 


sary, to  sell  any  part  of  the  real  e«t- 
tate  for  that  purpose,  it  oonVerta 
the  real  estate  Into  equitable  aosetja 
for  the  payment  of  all  his  debtk 
equally.  Black  v.  Scott,  S  F.  Gaa. 
No.   1.464,    2   Brock.    826. 

[b]  Bnrplns  after  paylnc  Aelits^^ 
Under  a  power  in  a  will  to  sell  land 
to  pay  debts,  where  the  proceeds  of 
such  sale  are  in  excess  of  the  need 
for  paying  debts,  they  remain  real 
estate  for  purposes  of  distribution. 
Straw's  Est.,  10  Kulp   (Pa.)  168. 

SB.  Underwood  v.  Curtis,  127  N. 
Y.  623,  28  NE  685;  Mutual  U  Ins. 
<3o.  y.  Bailey,  19  App.  Dlv.  204.  46 
NYS  1069;  Elliott  v.  Loftin,  160  N. 
C.  361,  76  SE  236.  And  see  caseis 
infra  notes  36-88. 

30.  Underwood  v.  Curtis,  127  N.  T. 
523.  28  NE  686;  Mutual  L.  Ins.  (M. 
v.  Bailey,  19  App.  Dlv.  204,  45  NYS 
1069;  Clifton  v.  Owens,  170  N,  C. 
607,  87  SE  502,  506  [cit  C^c].  See 
also  infra  {  41;  and  cases  infra  note 
38. 

37.  See  infra  |  43;  and  cases  infra 
note  38. 

88.  U.  3. — Meeklns  v.  Brannlng 
Mfg.  Co.,  224  Fed.  202;  Bartlett  v. 
aill,  221  Fed.  476  Faff  224  Fed.  9871. 

Ark. — ^Loftls  V.  GMass,  15  Ark.  680. 

Conn. — ^Bates  v.  Spooner,  75  C\>nik. 
601,  64  A  806. 

Del. — Stevenson's  Est.,  2  Del.  <%. 
197. 

D.  C. — Iglehart  v.  Iglehart,  M 
App.  209.  6  AnnCas  732  [aff  264  U.  a 
478,  27  SC!t  329,   61  L.  ed.  675], 

HI.— Lash  V.  Lash,  209  111.  596,  90 
NE  1049. 

Ind. — Rumsey  v.  Durham,  6  Ind. 
71;  Nelson  v.  Nelson,  S6  Ind.  A.  SSl, 
75  NE  679  [aff  72  NE  4821. 

Iowa. — Ingraham  v.  Chandler,-  l«l 
NW  434;  In  re  Miller,  128  towa  611 
618,  106  NW  105  [cit  Cyc]:  Boland  T. 
Tiornay,    118    Iowa    69,    91    NW   ttt. 

Kan. — Manhattan  State  Bank  v. 
Haid,  97  Kan.   297,  165  P  57. 

Ky. — Collins  v.  Combs,  160  ftf. 
325,  328,  169  SW  721  [cit  Cye): 
Loughborough  v.  Loughborough,  14 
B.  Mon.  649;  Oedes  v.  Western  Bap- 
tist Theological  Inst.,  13  B.  Mon. 
630:  Arnold  v.  Arnold,  11  B.  Mon.  81; 
Smith  V.  Moss.  4  KyL  532,  11  Ky. 
Op.  848. 

Md. — Lambert  y.  Morgan,  110  Md. 
1.  72  A  407,  132  AmSR  412,  17  Ann 
Cas  439;  Boyce  v.  Kelso  Home  for 
Orphans,  107  Md.  190,  68  A  550; 
Relff  y.  Strlte,  54  Md.   298. 

Mass. — Thissell  v.  Schlllinger,  186 
Mass.  180,  71  NE  300;  Perkins  v. 
Coughlan,  148  Mass.  SO,  18  NE  600; 
Hammond  y.  Putnam,  110  Mass.  232. 

Mo. — De  Lashniutt  v.  Teetor,  261 
Mo.  412,  169  SW  34;  Grlfflth  v.  Wit- 
ten,  252  Mo.  627,  161  SW  708;  Morris 
y.  Stephenson,  128  Mo.  A.  338,  107 
SW  449;  Compton  v.  McMahan,-  19 
Mo.   A.   494. 

Nebr. — Chick  v.  Ives,  2  Nebr. 
(Unoff.)   879,  90  NW  751. 
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Until  a  later  period,"  a  eonveiBion  takes  effect  at 
the  date  of  the  testator's  death,  even  though  the 
period  of  sale  is  remote,  either  after  the  death  of  a 


life  tenant  or  after  the  expiration  of  a  specified 
period  of  time  and  the  actual  convenion  cannot  be 
made  until  that  time  arrives..*''    Some  courts,  how- 


N.  J. — Brown  v.^Pldellty  Trust  Co.,' 
S8  N.  J.  Eq.  223,  il  A  222;  Moore  v. 
Jtobblns,  53  N.  J.  Ea.  137,  32  A  379; 
PuUon  V.  Pugh.  46  N.  J.  Eq.  426,  18 
A  207  lall  46  N.  J.  Eq.  6641;  Snover 
V.  Squire,    (Ch.)    24  A  366.. 

N.  Y. — Underwood  v.  Curtis,  127 
If.  T.  623,  28  NE  686:  Greenland  v. 
Waddell.  116  N.  Y.  234,  22  NE  387, 
l^  AmSR  400  [rev  5  NYSt  835];  Cott- 
man  v.  Grace,  112  N.  Y.  299,  19  NE 
1839.  3  LRA  145  [rev  41  Hun  346,  2 
NYSt  630];  Lent  v.  Howard,  89  N.  Y. 
169:  Fisher  V.  BanU,  66  N.  Y.  468; 
JTetmore  v.  Parker,  62  N.  Y.  460; 
ChamVerlain  v.  Chamberlain,  43  N.  Y. 
?2<  fmod  a  Lans.  348]:  Everltt  v. 
mverltt.  39  N.  Y.  39;  DodKe  v.  Pond, 
23  N.  Y.  69  [mod  28  Barb.  121]: 
Bramhall  v.  Ferris,  14  N.  T.  41,  67 
•AtbT)  lit;  Stagg  v.  Jackson,  1  N.  Y. 
206,  How.  A.  Cas.  661  [aff  2  Barb.  Ch. 
861;  Matter  of  Taller,  147  App.  Div. 
741,  133  NY!3  122  [aft  20B  N.  Y.  699 
mem,  98  NB  1116  mem];  Llverlght 
y.  Sternberjrer,  131  App.  Dlv.  13,  116 
'NYS  349;  St.  John  T.  The  Andrew's 
•Inst,  (or  Girls,  117  App.  Dlv.  698,  102 
:NYS  '808  [mod  on  other  errounds  191 
K  T.  254,  83  NE  981,  14  AnnCas  708 
(kpp  dlsm  214  U.  S.  19.  29  SCt  601, 
68  L.  ed.  892)];  Matter  of  Russell. 
«»  App.  Dlv.  242,  69  NYS  663  [aff 
168  K.  Y.  169,  61  NE  166];  Trask  v. 
iBturges,  66  App.  Dlv.  ^26,  68  NYS 
•1149  Irev  on  other  pounds  170  N.  Y. 
482.  6*  NE  634];  Mutual  L.  Ins.  Co.  v. 
Ballej,  19  App.  Dlv.  204,  46  NYS 
1069;  Armstrong;  v.  McKelvey,  89  Hun 
lis  [aff  104  N.  Y.  179,  10  NB  266]; 
Gbourley  v.  Campbell,  6  Hun  218  [rev 
9a  other  grounds  66  N.  Y.  169];  Irish 
«.  Huested,  }9  Barb.  411;  Johnson  v. 
Bennett.  89  Barb.  237;  Forsyth  v. 
Hathbone,  34  Barb.  388;  Matter  of 
Baselton,  77  Misc.  419,  137  NYS  937: 
Matter  of  Clinton,  16  Misc.  199,  38 
KYS  946  [aff  12  App.  Dlv.  132,  42 
NYS  674);  New  York  Mut.  L.  Ins. 
do.  V.  Woods,  4  NYS  133  [aff  121  N. 
T.  802,  24  NB  602];  Harvey  v.  Brls- 
bln,  16  NYSt  42  [aff  60  Hun  376   (aff 

148  N.  Y.  161,  38  NE  108)];  Smith  v. 
Buchanan,  6  NYSt  364,  5  Dem.  Surr. 
%ti;  Kearney  v.  St.  Paul  Apostle  Mls- 
fionarj-  Soa,  10  AbbNCas  274;  Onder- 
donk  V.  Ackerman,  62  HowPr  318  [aff 
M  Hun  680];  Gallup  v.  Wright.  61 
HowPr  286;  Kane  v.  Gott,  24  Wend. 
Ci^  '86  AmD  641;  De  Peyster  v. 
'Clendlnlng,  8  Paige  296  [aff  26  Wend, 
ill;  Wardlow  v.  New  York  Home  for 
^liourablea,  4  Dem.  Surr.  473;  Tlckel 
V.  Qulnn,  1  Dem.  Surr..  426;  Ingrem 
i;.  Mackey,  6  Redf.  Surr.  357;  Brink 
V.  Lay  ton.  2  Redf.  Surr.  79;  Graham 
T,    De  Witt,    3   Bxadf.    Surr.    186. 

t  N.  C— Clifton  V.  Owens.  170  N.  C. 
607,  87  SB  602,  606  [cit  Cyc];  Elliott 
V.  LoUn,  160  N.  C.  861,  76  SB  286; 
Haywood  v.  Wachovia  Loan,  etc.,  Co., 

149  N.  C.  208,  62  SB  916;  Benbow  v. 
Voore,  114  N:  C  263,  19  SE  166;  Ex 
p.  McBee,  63  N.  C.  332. 

Pa. — Howell  v.  Mellon,  189  Pa.  169, 
48  A  6;  Lelper  v.  Thomason,  60  Pa. 
177;  Brolasky  y.  Gaily,  61  Pa.  609; 
Ohew  V.  Nlcklln.  46  Pa.  84;  McCon- 
nell  V.  Bryan,  62  Pa.  Super.  178. 

R.  I.— In  re  Adams,  32  R.  I.  41,  47, 
78  A  624  felt  Cyc]- Holder's  Petition. 
%l  R.  I.  48,  41  A  6^6. 

S.  D. — Spencer  v.  Lyman,  27  S.  D. 
411.  131  NW  802,  808   [clt  Cyc). 

Tenn. — Wayne  v.  Fouts,  108  Tenn. 
146,  66  SW  471;  Wheless  v.  'Wheless, 
92  Tenn.   293.   21    SW   696. 

Va.— Efflnger  v.  Hall,  81  Vt.  94; 
Xasewell  v.  Smith,  1  Rand.  813,  10 
AmD  633. 

.  W.  Va. — Lynch  v.  Spicer,  68  W.  Va. 
'  426.  44  SE  266. 

Wis. — Becker  v.  Chester,  116  Wis. 
M,  91  NW  87;  Harrington  v.  Pier,  106 
Wis.  485,  82  NW  346,  76  AmSR  924. 
SD  LRA  307;  Dodge  v.  Williams,  46 
Wis.  70,  1  NW  92,  50  NW  1103. 

Eng. — In  re  Raw,  26  Ch.  D.  601; 
Beauclerk  v.  Mead,  2  Atk.  167,  26  Re- 


Srlnt  606:  Robinson  v.  Robinson,  19 
(eav.  494,  62  Reprint  442;  Carr  v. 
Collins,  7  Jur.  166;  Fitigerald  r. 
Jervoise,  6  Hadd.  26,  66  Reprint  804; 
Walker  v.  Shore,  19  Ves.  Jr.  887,  34 
Reprint  561:  Hutcheon  v.  Manning- 
ton,  1  Ves.  Jr.  366,  80  Reprint  388. 

"The  rule  is  too  well  settled,  to 
need  the  citation  of  authorities,  that 
an  express  and  explicit  direction  by 
the  win.  to  sell  the  real  estate  of  the 
testator  and  divide  the  proceeds, 
works  a  conversion  of  it  Into  per- 
sonalty on  his  death."  Laird's  App., 
85  Pa.  339,  343. 

[a]  Xdmltatlon  pf  ml*. — "This  rule 
as  to  the  time  of  conversion  Is,  of 
course,  lihilted  to  the  beneflciariea 
other  than  the  life  tenants."  Brown 
v.  Fidelity  Trust  Co.,  82  N.  J.  Eq. 
323,   87  A  222.  228. 

a».  Shlpman  v.  Rollins.  98  N.  Y. 
311,  15  AbbNCas  288  [rev  38  Hun  891: 
Tillman  v.  Davis,  96  N.  Y.  17,  47  AmR 
1  [aff  63  HowPr  3561;  ^Vlncent  v. 
Newhouse.  83  N.  Y.  605;  Moncrlef  T. 
Ross,  50  N.  Y.  431;  Savage  v.  Burn- 
ham,  17  N.  Y.  661;  Llverlght  v.  Stern- 
bergar,  131  App.  Dlv.  IS,  116  NYS 
349;  Mansbach  v.  New,  68  App.  Dlv. 
191,  68  NYS  674  [aff  170  N.  Y.  586 
mem.  63  NE  1119  mem];  Trowbridge 
V.  Metcalf.  6  App.  Dlv.  318,  39  NYS 
241;  Officer  v.  United  Presb.  Church 
Bd.  of  Home  Missions,  47  Hun  362; 
Ross  v.  Roberts,  2  Hun  90,  4  Thomps. 
&  C.  318  [aff  63  N.  Y.  652J;  Williams 
V.  Conrad,  30  Barb.  (N.  Y.)  624; 
Shumway  v.  Harmon,  6  Thomps.  & 
C.  (N.  Y.)  626;  Gano  v.  McCunn,  66 
HowPr  337. 

[a]  Tliua  (1)  where  the  testator 
authorized  his  executors  to  sell  his 
real  estate  In  their  discretion,  except 
that  they  were  prohibited  from  sell- 
ing his  city  and  country  home  with- 
out the  consent  of  the  widow  until 
after  her  death,  when  fli\al  distribu- 
tion was  to  be  made,  ana  the  estate 
was  directed  to  be  augmented  by 
adding  thereto  the  amount  of  ad- 
vancements made  to  testator's  chil- 
dren, and,  after  adding  such  advance- 
ments, to  make  an  equal  distribution, 
the  conversion  of  testator's  realty 
into  personalty  was  postponed  until 
the  death  of  the  widow.  Llverlght 
V.  Stemberger,  181  App.  Dlv.  18,  116 
NYS  349.  (2)  Where  a  testator  de- 
vises real  estate  to  his  widow  for 
life,  and  directs  that  on  her  death  it 
shall  be  sold  and  the  proceeds  be 
divided  among  certain  persons,  the 
gift  to  the  ultimate  donees  is  in  the 
nature  of  a  pecuniary  bequest,  and 
for  the  purpose  of  giving  It  effect  the 
real  estate  Is  equitably  converted  into 
personal  property,  from  the  death  of 
the  widow.  McNaughton  v.  McNaugh- 
ton,  34  N.  Y.  201  [aff  41  Barb.  60). 
(3)  Where  a  life  estate  in  a  house 
and  lot  is  devised  by  a  will  which  au- 
thorizes the  executors  to  sell  all  the 
property  excepting  the  house  and  lot 
during  the  lifetime  of  the  life  tenant, 
an  equitable  conversion  of  the  house 
and  lot  Into  personalty  on  the  sale 
thereof  dates  from  the  time  of  the 
sale  and  not  from  the  death  of  the 
testatrix.  Matter  of  Hammond,  74 
App.    Dlv.    647,    77    NYS    783. 

[b]  Oood  faith  of  axaontor. — 
Where  an  executor  is  directed  after 
the  death  of  a  life  tenant  to  sell  the 
real  estate  and  divide  the  proceeds 
thereof,  the  doctrine  of  equitable 
conversion  at  the  death  of  the  testa^ 
tor  will  not  be  applied,  when"  there 
is  no  claim  that  the  trustee  refused 
to  act  or  had  not  acted  in  good  faith. 
Matter  of  Schabacker,  46  Misc.  219, 
94  NYS  80. 

40.  U.  S. — Handley  v.  Palmer,  108 
Fed.  39,  43  CCA  100;  Ramsey  v.  Han- 
Ion.  33  Fed.  426;  Reading  v.  Black- 
well.  20  P.  Cas.  No.  11,612,  Baldw. 
166;  Rlnehart  v.  Harrison,  20  F.  Cas. 
No.  11,840,   Baldw.   177. 

Ala.— Allen   v.  Watts,    98  Ala.   384, 


11  S  646  (after  death  of  Ufe  tenant): 
High  y.  Worley,  88  Ala.  1>6  (after 
testator's  child  reaches  a  isertain 
age). 

Conn. — Emery  v.  Cooley,  83  Conn. 
236,   76  A  629. 

Del. — Stevenson's  EjSt.,  2  Del.  (3i. 
197. 

D.  C. — Cropley  v.  Ck>oper,  7  D.  C. 
226  raff  19  Wall.  (U.  S.)  167.  22  U 
ed.  2261. 

111.— Loab  V.  Lash.  209  IlL  S9K,  70 
NE  1049  (after  death  of  life  tenant). 

Ind. — Lantz  ▼.  Caraway.  180  Ind. 
484,  103  NE  336.  60  LRANS  32:  Rnm- 
sey  V.  Durham,  6  Ind.  71:  Walling  t. 
Scott,  60  Ind.  A.  28,  96  NE  481,  482.  97 
NE  388  [clt  Cyc]  (after  death  of  life 
tenant);  Comer  v.  Light  (A.)  92  NE 
344  [rev  on  other  grounds  175  Ind. 
367.  93  NE  660,  94  NE  326];  Nelson 
V.  Nelson,  36  Ind.  A.  331,  76  NB  679 
[aff  72  NE  482], 

Iowa. — Beaver  v.  Ross,  140  Iowa 
154,  118  NW  287,  20  LRANS  65.  17 
AnnCas  640. 

Ky. — Rawllngs  v.  Landes,  2  Bush 
168;  Hocker  v.  Gentry,  3  Mete  463; 
Goldsmith  V.  Cone,  7  KyL  621.  B31, 
IS  Ky.  Op.  842. 

Md.— Stake  v.  Mobley,  102  Md.  408. 
62  A  963:  Reiff  v.  Strite,  64  Md.  298; 
C^rr  V.  Ireland,  4  Md.  C3i.  251. 

Minn. — Johrden  v.  Pond,  126  Minn. 
247,  148  NW  112;  Graemnan  v.  Mo 
Vey,  126  Minn.  21.  26,  147  NW  812. 
AnnCajBl915D  430  [clt  Cyc]. 

Nebr. — Coyne  v.  Davis,  98  Nebr. 
76S.  184  NW  647. 

N.  J.— Fairly  v.  KUne,  3  N.  J.  L. 
764,  4  AmD  414-  Brown  v.  Fidelity 
Trust  Co.,  82  N.  3.  Eq.  323,  87  A.  222; 
Security  Trust  Co.  v.  Lovett,  78  N.  J. 
Eq.  445,  79  A  616;  Parker  v.  Olover, 
42  N.  J.  Eq.  669,  9  A  217  (after  speci- 
fled  period).  Compare  Martin  v.  Kim- 
ball. 86  N.  J.  Eq.  10,  96  A  566  faff 
86  N.  J.  Eq.  432  mem,  39  A  1O70 
mem]  (holding  that  a  notional  con- 
version of  land  win  not  be  referred 
to  a  time  anterior  to  the  time  when 
conversion   Is  directed  by  the   'wlIO. 

N.  Y. — ^Underwood  v.  (Mrtis,  127 
N.  Y.  623.  28  NB  685;  Eisner  v.  Curlel. 
i  App.  Div.  622.  37  NYS  1119;  SneU 
v.  Tuttle,  44  Hun  324;  Betts  v.  Betta. 
4  AbbNCas  317:  Smith  v.  Kearney.  2 
Barb.  Ch.  533;  'Tickel  v.  Qulnn.  1  Dem. 
Surr.  426. 

Oh. — Collier  V.  Grlmeaey.  36  Oli.  St. 
17. 

Pa. — ^In  re  Shoenberser,  281  Pa.  118. 
70  A  679,  128  AmSR  737,  19  LRANS 
290;  Thomman's  Est..  161  Pa.  444.  29 
A  84;  Philadelphia's  App.,  112  P&.  470; 
4  A  4;  Roland  v.  Miller,  100  Pa.  47; 
McClure's  App.,  72  Pa.  414;  Leiper  v. 
Thomson,  80  Pa.  177;  Parkinson's 
App.,  32  Pa.  465;  In  re  Oackle,  2S  Pa. 
Dlst.  874;  In  re  Severn,  13  Pa.  Dist. 
192;  Pyle's  Est..  1  Del.  Co.  243;  In  re 
Heberton,  3  Phlla.  436. 

S.  D. — Spencer  v.  Lyman,  27  S.  D. 
471.   131  NW  808. 

Tenn. — CHiambers  v.  Preston.  198 
SW  109. 

Va.— Ropp  V.  Minor,  33  Gratt.  (74 
VaJ   97. 

Eng.— Elliott  v.  Fisher,  12  Sim.  EOS. 
36  EngCh  427,  69  Reprint  1226.    . 

"By  the  great  weight  of  authority, 
it  is  no  exception  to  the  rule  tbat 
land  directed  to  be  sold  and  turned 
into  money  is  considered  as  money 
from  the  death  of  the  testator,  be- 
cause the  period  of  sale  Is  remote  and 
the  actual  conversion  cannot  be  made 
until  the  time  arrives.  Where  the 
sale  is  directed  to  be  made  at  some 
future  time  or  upon  the  happening 
of  a  future  event  which  is  certain  to 
happen,  the  general  rule  is  still  tbat 
the  conversion  is  deemed  to  take 
place  as  of  the  date  of  the  testator's 
death."  Greenman  v.  McV«r,  126 
Minn.  21.  29,  147  NW  812.  AnnCaa 
1916D  430. 

"The  great  weight  of  authority  Is 
in  favor  of  the  propoBltion  that   the 
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ever,  have  held  &at  the  doctrine  of  equitable  eon- 
version  must  be  taken  with  the  qualification  that 
the  change  does  not  take  place  nntil  the  period 
arrives  or  the  event  occurs  when  the  conversion 
ought  to  be  made;  when  that  period  arrives  the 
estate  will  be  deemed  to  undergo  the  change  di- 
rected by  the  will,  whether  actually  sold  or  not.*^ 

li  42]  c.  Siflcrefeion  as  to  Time  (»  Mannar  of 
Sale.  The  rule  is  well  settled  that,  if  the  will  re- 
quires the  real  estate  to  be  converted  into  money  at 
all  events,  notwithstanding  the  executors  may  have 
a  discretion  as  to  the  time,  it  must  be  considered  as 
converted  into  money  from  the  deaith  of  the  tes- 
tator,*^ although  the  courts  of  several  states  have 
held  to  the  contrary.** 

[$  43]  d.  On  Actual  Sale;  Oontingency.  Where 
the  power  of  selling  the  property  is  discretionary, 


no  conversion  of  realty  into  personalty  will  jtak« 
place  until  a  sale  is  actually  made.**  So  where 
lands  are  devised  to  be  sold  only  on  the  happening^ 
of  a  contingency,  such  lands  are  not  converted  into 
money  until  the  happening  of  such  contingency.*^ 
Where  there  is  an  implied  power  of  sale,  but  no. 
designation  of  a  person  by  whom  the  sale  should 
be  made,  a  conversion  is-  effected  as  of  the  time 
when  the  sale  should  have  been  made.*°  , 

[$44]  10.  Extant  of  Oonvarsionr— a.  In  Q«nr, 
end.  On  the  principles  involved  in  the  doctrine  of 
equitable  conversion,  the  conversion  of  real  into) 
personal  property  under  a  power  in  a  will  talie^ 
place  only  for  the  purposes  for  which,  and  to  the 
extent  to  which,  it  is  authorized  by  the  tenqs  o£ 
the  will,*'  unless  a  contrary  initention  distinctly  ap-i 


conversion  takes  place  at  the  Instant 
of  testator's  death,  and  that  all 
property  rights  must  be  determined 
as  If  the  conversion  had  taken  place 
at  that  time,  and  the  rights  of  the 
parties  are  adjusted  as  If  the  prop- 
erty were  personalty."  Beaver  v. 
Ross,  140  Iowa  164.  159,  118  NW  287, 
20  LRAN8  66.  17  AnnCas  640. 

[a]  IMaeietloBarT  sowar  to  seU 
bafors  as»th  of  taatator,  with  man- 
datory direction  to  sell  within  a  cer- 
tain time  after  his  death,  works  a 
conversion  as  of  the  date  of  the  tes- 
tator's death.  Underwood  v.  Curtis, 
127  N.  T.  623,  28  NE  585;  Roland  T. 
Miller,   100  Pa.  47. 

41.  Uklah  Bank  y.  Rice.  143  Cal 
265,  76  P  1020.  101  AmSR  118;  Walk- 
erly-s  Est.,  108  Cal.  627,  41  P  777,  49 
AmSR  97;  Clifton  v.  Owens.  170  N.  C. 
607.  87  SB  602:  Brothers  v.  Cart- 
wriKht,  55  N.  C.  113,  64  AmD  563: 
r>e  Wolf  v.  Lawson.  61  Wis.  469,  21 
N'W  615,  50  AmR  148.  But  see  Smith 
V.  McCrary,  38  N.  C.  204  (holding 
that  under  a  will  directing  the  sale 
of  the  testator's  land  after  the  death 
of  the  life  tenant  and  the  division  of 
the  proceeds  among  certain  bene- 
flciaries,  in  case  of  the  death  of  a 
beneficiary  before  the  death  of  the 
life  tenant  his  Interest  would  go  to 
his  personal  representative  to  be  dis- 
posed of  as  personalty). 

"If  the  will  postpones  the  time  of 
the  sale  until  the  happening  of  some 
future  event  or  until  some  nxed  date, 
the  conversion  is  likewise  postponed. 
There  can  be  no  conversion  until  the 
executor  shall  have  the  power  to 
make  the  sale."  Uklah  Bank  v.  Rice, 
143  Cal.  265,  270,  76  P  1020,  101  AmSR 
118. 

[a]  lb  CMlfomla,  where  testator 
devised  his  real  estate  to  his  wife 
for  life,  and  directed  in  the  will  that 
after   her   death   it   be   sold   and   the 

Sroceeds  divided  between  the  bene- 
ciarles  therein  named,  the  conver- 
sion from  real  property  to  personalty 
was  postponed  until  after  the  death 
of  the  testator's  widow,  notwithstand- 
ing Civ.  Code  i  1338.  providing  that, 
when  a  will  directs  the  conversion  of 
real  property  Into  money,  such  prop- 
erty ajid  all  its  proceeds  must  be 
deemed  personal  property  from  the 
tlm?  of  the  testator's  death.  'Okiali 
Bank  v.  Rice,  143  Cal.  2^5,  76  P  1020, 
101    AmSR  118. 

4a.  Md.— Keller  v.  Harper,  64 
Md.  74,  1  A  66. 

N,  J, — Crane  v.  Bolles,  49  N.  J. 
Eq.  373,  24  A  237;  Cook  v.  Cook,  20 
N.  J.  Eq.  376;  Wurts  v.  Page,  19  N. 
J.  Bq.  365.  Compare  Martin  v. 
Kimball  (Ch.)  96  A  565  (holding 
that,  where  a  will  devised  land  in 
trust  with  directions  that  the  rent 
be  paid  to  testatrix's  husband  for 
life,  and  after  his  death  to  her  chil- 
dren, there  was  no  notional  conver- 
sion of  the  property  at  her  death, 
notwithstanding  a  provision  of  the 
will  vesting  in  the  trustees  a  dis- 
cretionary power,  thereafter  exer- 
cised by  them,  to  sell  that  part  of 
the  land  which  was  unimproved). 
N.  T.— March  v.  Uarcb,  186  N.  T. 


99,  78  NE  704,  8  LRANS  180;  Salis- 
bury V.  Slade,  160  N.  Y.  278,  54  NB 
741:  Hope  v.  Brewer,  136  N.  T.  126, 
32  NE  668,  18  LRA  468;  Robert  v. 
Corning.  89  N.  T.  226  jaff  28  Hun 
299];  Cent  v.  Howard,  89  N.  T.  169 
[rev  25  Hun  60];   Stagg  v.  Jackson. 

1  N.  T.  206,  How.  A.  Cas.  661  [aff  2 
Barb.  Ch.  86];  Mutual  L.  Ins.  Co.  v. 
Bailey,  19  App.  Dlv.  204,  46  NTS 
1069;  Smith  v.  A.  D.  Parmer  Type 
Founding  Co.,  16  App.  Dlv.  438,  46 
NTS  192;  Graham  v.  l,lvingston,  7 
Hun  11;  Keyser  v.  Mead,  63  Misc. 
114,  103  NTS  1091;  Harvey  v.  Brls- 
bln,  16  NTSt  42  taff  60  Hun  376,  3 
NTS  676  (aff  143  N.  T.  161,  38  NE 
108)];  Betts  v.  Betts,  4  AbbNCas 
317;  Smith  v.  Buchanan,  5  Dem. 
Surr.  174,  6  NTSt  361;^  TIckel  v. 
Qulnn,  1  Dem.  Surr.  428;  Ingrem  v. 
Mackey,  6  Redf.  Surr.  367.  But  see 
Graham  v.  De  Witt.  3  Bradf.  Surr. 
186  (holding  that  no  conversion 
takes  place  until  the  power  Is  actu- 
ally  exercised). 

N.  C. — Clifton  V.  Owens.  170  N.  C. 
607,   616.    87   SE  602    [cit  CycJ. 

Pa — Hoover  v.  Landis,  76  Pa,  364. 

Va — Tazewell  v.  Smith,  1  Rand. 
(22  Va.)   813,  10  AmD  683. 

[a]  will  br  tenaats  la  eomaum. 
— where  the  will  of  one  of  two  ten- 
ants in  common  of  real  estate  gtvea 
to  his  executors  a  power  of  sale  to 
be  exercised  during  the  life  of  the 
other  tenant  in  common  with  his 
concurrence,  and  provides  that,  on 
the  death  of  the  surviving  tenant  In 
common,  or  as  soon  thereafter  as 
they  may  think  advisable,  and  with- 
in three  years  from  the  proof  of  the 
will,  the  executors  are  empowered 
and  directed  to  convert  the  real  es- 
tate into  money,  the  conversion  to 
be  treated  in  law  as  of  the  date  of 
the  death  of  the  surviving  tenant  In 
common,  and  the  purposes  of  the 
will  require  a  sale,  the  neglect  of 
the  executors  to  execute  the  power 
within  the  time  specified  cannot 
destroy  the  rights  dependent  on 
their  proper  performance  of  duty. 
Mott  V.   Ackerman,   92  N.   Y.   639. 

43.  Christler  v.  Meddis,  6  B.  Mon. 
(Ky.)  36;  Eneberg  v.  Carter.  98  Mo. 
647,  12  SW  522,  14  AmSR  664; 
Corapton  V.  McMahan,  19  Mo.  A.  494. 

44.  111. — ^Haward  v.  Peavey,  128 
111.  430,   21  NB  «03,   15  AmSR  120. 

Ind. — ^Dillman  v.  Pulwlder,  67  Ind. 
A.   632,  106  NB  124,  127   (cit  Cyc]. 

Ky. — ^Burgin  v.  Chenault,  9  B. 
Mon.  285;  Haggard  v.  Rout,  6  B. 
Mon.  247;  Christler  v.  Meddis,  6  B. 
Mon.   35. 

Md.— Cronlse  v.  Hardt,  47  Md.  433. 

Minn. — Looby  v.  Davidson,  49 
Minn.  481.  62  NW  48;  Ness  v.  David- 
son.  49   Minn.  469,  62  NW  46. 

Mo. — ^Williams  V.  Lobban,  206  Mo. 
399,   104  SW   58. 

Nebr. — Coyne  v.  Davis,  98  Nebr. 
763.  154  NW  547. 

N.  J. — Kouvallnka  v.  Qelbel,  40 
N.  J.  Eq.  443.  3  A  260;  Oest  v.  Plock, 

2  N.   J.  Eq.   108. 

N.  T. — Coann  v.  Culver.  188  N,  T. 
9,  80  NE  362;  Newell  v,  Nichols,  75 
N.  T.   78,   SI  AmR  424    [afT  18  Hun 


604];  Matter  of  Tatum,  61  App.  Dlv. 
513,  70  NTS  634  [aff  34  Mlsc,  25,  S9, 
NTS  501,  2  Mills  Surr.  125,  and  affi 
169  N.  T.  514,  62  NB  580];  Cllft  V.' 
Moses,  44  Hun  312  [aff  116  N.  T.t 
144,  22  NB  3931;  I^e  v.  Tower,  84' 
NTSt  '829  [mod  on  other  grounds 
124  N.  T.  J'TO,  28  NB  943]. 
N.   C— Mills   V.   Harris.   164   N.   G. 

626,  10  SB  704. 

Oh.— Rlohey  v,  Johnson,  SO  Oh.  St.; 

Pa. — In  re  Cooper,  206  Fa.  628,  BM 
A  67,  98  AmSR  799;  In  re  Pyott,  tSS 
Pa  441,  28  A  915,  921;  Darlington  y.' 
Darlington,  160  Pa.  66.  28  A  50S> 
Sheridan  v.  Sheridan,  136  Pa.  14.  19 
A  1068;  Peterson's  App.,  88  Pa.  391; 
In  re  Page,  75  Pa  87;  Nagle's  App.. 
18  Pa.  260;  Macer's  App^  3  Walk,- 
107;  Scott's  Est.,  37  Pa,  Super.  198: 
Holmes'  Est.,  15  Pa  Dlst.  774. 

Bng. — In  re  Dyson,  ri910]  1  Ch. 
750:  In  re  Ibbitson,  U  R.  7  Bq.  22B: 
Polley  V.  Seymour,  1  Jur.  968;  Ward 
V.  Arch,  12  Sim.  472,  86  BngCh  «». 
59  Reprint  1214;  Walker  y.  Shore.  19 
Ves.   Jr.   887,   34   Reprint   661. 

And  see  supra  ii  85,  38. 

46.  Ala. — Massey  v.  Modawell,  78 
Ala.  421. 

N.  T. — ^Underwood  v.  Curtis,  12? 
N.  T.  528.  28  NB  686;  Mut.  L.  Ins. 
Co.  V.  Bailev,  19  App,  Dlv.  204,  46 
NTS  1069;  in  re  Ransom,  16  NTS 
16;  Carman  v.  Brown,  4  Dem.  Surr, 
96:  Tickel  v,  Qulnn,  1  Dem.  Surr. 
42&. 

N.  C— Clifton  V.  Owens.  170  N.  C 
607.  87  SB  602,  506  [cit  Cyc];  Tayl0« 
V.  Johnson,  63  N.  C.  881;  Brothers  v. 
Cartwrlght,  56  N.  C.  US,  64  Amp 
563. 

Ptu — Boshart  v.  Bvans,  6  Wbart. 
661;  Henry  v.  McCloskey,  9  Watts 
146. 

Va. — ^Harcum  v.  Hudnall,  14  Oratt. 
(56  Va.)  869. 

See  also  supra  {   38. 

48.  Meehan  v.  Brennan,  16  App. 
Dlv.   896,   45   NTS  67. 

47.  U.  S. — In  re  Ij'HommedieU, 
138  Fed.  606  [mod  on  other  grounds 
146   Fed.    708.    77   CCA    184].  ' 

Conn. — Duffleld  v.  Pike,  71  Conn. 
521,  42  A  641. 

D,  C— Hilton  V.  Hilton,  »  D.  C  70 
[rev  on  other  ground  96  U.  S.  891, 
24   L.  ed.   458]. 

ni. — James  v.  Hanks,  202  III  114, 
66  NE  1034. 

Md. — Boyce  v.  Kelso  Home,  107 
Md.  190.  68  A  560;  Orrlck  v.  Boehm, 
49  Md.  72;  Cronlse  y.  Hardt,  47  Hd. 
433. 

N.  J. — In  re  Alabone,  76  N.  J.  Bq. 

627,  72  A  427:  White  v.  Crossman, 
(Ch.)  64  A  168:  Roy  v.  Monroe,  41 
N.  J.  Bq.  356,  20  A  481;  Stevens  v. 
Stevens,  23  N.  J.  Eq.  296;  Cook  v. 
Cook,  20  N.  J.  Eq.  376;  Winants  v. 
Terhune,  15   N.  J.  Bq.  185. 

N.  T.— In  re  Tatum.  169  N.  Y.  514, 
ez  NE  680  [aff  61  App.  Dlv.  613,  70 
NTS  634  (aff  34  Misc.  25,  69  NTS 
501)];  Wadsworth  v.  Murray,  161  N. 
T.  274.  56  NB  910,  76  AmSR  26S: 
In  re  McComb,  117  N.  T.  378,  22  NE 
1070  [rev  1  NTS  747];  Pisher  v. 
Banta,  66  N.  T.  468  [aff  4, Hun  486]; 
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pears;**  and  the  qneation  iriiether  a  convenion  of 
real  estate  into  personalty  is  absolute  to  all  intents 
or  partial  for  limited  purposes  only  is  dependent  on 
the  intention  of  the  testator  as  gathered  from  the 
whole  will.*"  Where  the  purpose  of  conversion  is 
attained,  ordinarily  conversion  thereupon  ends  or  a 
reconversion  takes  place.°° 

[$46]  b.  For  Benefit  of  Devisees.  A  conversion 
of  land  into  money,  directed  for  the  benefit  of  the 
devisees,  creates  no  charge  on  the  land  for  the  pay- 
ment of  debts,  and  does  not  make  the  proceeds  either 
legal  or  equitable  assets  in  the  hands  of  an  execu- 
tor; he  holds  these  proceeds  simply  as  a  trustee  of 
the  devisees.'^  Such  conversion  does  not  change 
the  character  of  the  property  with  respect  to 'its 
liability  for  debts,**  and  the  fund  so  created  is  lia- 
ble to  the  discharge  of  debts  only  on  the  exhaustion 
of  the  other  personalty.*' 

itatter  of  8chauff«rt.  74  Hun  S62,  26 
NTS  302:  In  re  Dodse,  40  Hun  443; 
Matter  of  Hazelton.  77  Mlso.  419.  137 
HTS  S17;  Matter  of  MacKay,  77 
Misc.  S03,  136  NTS  821;  Borert  v. 
Hertell.  4  Hill  482  [rev  9  Paige  62. 
and  mod  3  Bdw:  201;  Hawley  v. 
'      1;  W(     ■        - 


[i  46]  11.  Jariidictton.  The  question  as  to  the 
conversion  of  realty  into  personalty  by  will  is  to  be 
determined  by  the  courts  of  the  state  in  which  the 
property  is  situated,  even  though  the  will  has  been 
made  and  probated  at  the  domicile  of  the  testator 
in  another  state,  where  it  has  been  construed  to 
work  such  conversion." 

[i  47]  B.  Penonil^  into  Beatty— 1.  In  Oen- 
eiai.  Following  the  principle  already  enunciated, 
that  every  person  claiming  property  under  an  in- 
strument- directing  its  conversion  must  take  it  in 
the  character  which  that  instrument  has  impressed 
on  it,  money  directed  by  will  to  be  employed  in  the 
purchase  of  land  is  to  be  considered  as  land,**  even 
in  case  of  devolution  before  such  character  has  in 
fact  been  assumed.  But  it  has  been  held  that 
money  so  given  is  not  relieved  from  contributing 


James,  16  Wend.  61;  Wood  v.  Keyes, 

8  Paige  865:  Oott  v.  Cook,  7  Paige 
(21  raff  24  Wend.  641,  35  AmD  641]; 
•Wood  V.  Cone.  7  Paige  471;  Marsh  v. 
wheeler,  8  Eidw.  156. 

N.  C.— Phlfor  v.  Giles,  142  N.  C. 
142,   74   SE  919. 

Pa. — ^Painter  v.  Painter.  220  Pa. 
82,  69  A  823.  20  LRAN8  117;  In  re 
KUdy.  186  Pa.  369,  39  A  968,  64  Am 
SR  664;  Foster's  App..  74  Pa.  391,  15 
AmR  653;  Burr  v.  Sim,  1  Whart. 
262,  29  AmD  48:  Wilson  v.  Hamilton, 

9  Serg.  &  R.   424;  Morris  v.   Knight, 

14  Pa.   Super.   324. 

Wis. — McHugh  v.  McCole.  97  Wis. 
166,  72  NW  631,  66  AmSR  106,  40 
UtA  724. 

Ehig. — Maugham  v.  Mason,  1  Ves. 
&  B.  410,  36   Reprint  169. 

[a]     Sana,   where   a   testator   sup- 

Sosing  his  personal  estate  to  be  suf- 
cient  for  the  i>ayment  of  his  debts 
devises  land  to  certain  of  his  Infant 
children  and  beQueaths  them  no 
money,  and  does  not  charge  a  dollar 
of  his  debts  on  that  land,  and  fur- 
nishes' his  creditors  with  no  remedy 
against  it,  but  gives  his  executors 
dliscretionary  power  to  sell  the  land, 
Impressing  on  the  proceeds  of  the 
land  Ute  same  benellcial  uses  which 
attached  to  the  land,  and  the  execu- 
tors sell  the  land  under  their  dis- 
cretionary power,  equitably  the  pro- 
ceeds remain  land  and  the  devise  Is 
unchanged.  In  re  McComb,  117  N. 
T.  878,  22  NE  1070  [rev  1  NTS  747]. 
'.  [b]  Vajment  of  parUonlai  leva- 
etos>— (1)  Where  there  is  a  direction 
to  sell  the  real  estate  for  the  pur- 
pose of  paying  particular  legacies,  It 

15  noX.  a  conversion  of  the  real  prop- 
erty Into  personalty,  except  for  that 
purpose  and  to  that  extent.  Hilton 
v.  Hilton,  9  D.  C.  70;  James  v.  Hanks, 
202.  111.  114,  66  NE  1034;  Matter  of 
Weinstein.  43  Misc.  677.  89  NTS  636 
faft  91  NTS  1117  mem].  (2)  Where 
a  will  contemplates,  as  to  legacies 
therein  named,  that  it  shall  be  exe- 
cuted in  personalty  exclusively,  the 
doctrine  of  equitable  conversion  ap- 
plies to  so  much  of  the  real  estate 
as '  is  necessary  to  be  sold  to  meet 
such  legacies,  and  the  court  will  deal 
with  such  realty  as  though  It  were 
personalty.  McHugh  v.  McCoIe.  97 
Wis.  166,  72  NW  631.  65  AmSR  106, 
40  LRA  724.  (8)  Where  certain  pe- 
cuniary legacies  are  given  by  a  codi- 
cil, and  by  the  terms  of  the  will  the 
executor  is  dtrected  to  convert 
realty  into  money  as  quickly  as  sales 
can  profitably  be  effected,  and  the 
personalty  Is  Insufficient  to  pay  the 
legacies,  a  conversion  is  necessary 
in  favor  of  the  general  legatees,  and 
the   realty  constitutes  as  to  them  a 


fund  out  of  which  they  can  claim 
payment.  Duffleld  v.  Pike,  71  Conn. 
621.  42  A  641. 

48.  In  '  re  Alabone,  76  N.  J.  Bq. 
627,   72   A   427. 

40.  Boyce  v.  Kelso  Home,  107  Md. 
190.  68  A  660;  Fisher  v.  Banta,  66  N. 
T.  468   [afl  4  Hun  426]. 

60.  Eubank  v.  Finnell,  118  Mo.  A. 
535,  94  SW  691:  Matter  of  Wein- 
stein, 43  Misc.  677,  89  NTS  63S  [aff 
91  NTS  1117  mem;  In  re  Henszey, 
220  Pa.  212,  69  A  676:  Foster's  App., 
74  Pa.  891,  15  AmR  668. 

[a]  niuattatlon^— Where  a  testa- 
tor's purpose  was  to  provide  for  the 
support  afid  maintenance  of  his 
widow  and  children,  and  there  was 
no  express  direction  for  a  conver- 
sion of  his  real  estate  into  personal 
estate,  and  the  real  estate  was  not 
disposed  of  by  the  executors  under 
an  implied  power  of  sale,  and  the 
personal  estate  was  amply  sufficient 
for  the  purpose  specified,  the  real 
estate  retains  its  original  character 
as  such.  Oourley  v.  Campbell,  66  N. 
T.  169  [rev  6  Hun  218]. 

[b]  Bnzillna  aumaT  realized  by 
the  sale  of  land  under  a  deed  of 
trust  Is  realty  and  not  personalty  In 
respect  to  rules  governing  its  dispo- 
sition as  between  the  parties  and 
creditors.  Eubank  v.  Finnell,  118 
Mo.  A.  636,  94  SW  591;  Matter  of 
Weinstein,  43  Misc.  577,  89  NTS  C36 
[afl  91  NTS  1117  meml.  Compare 
Boyce  v.  Kelso  Home,  107  Md.  1,  68 
A  560  (holding  that,  where  a  power 
to  sell  is  given  only  for  the  purpose 
of  paying  debts  and  making  a  divi- 
sion of  the  land,  the  proceeds  of  the 
sale  In  excess  of  the  amount  neces- 
sary for  those  purposes  could  not 
pass  to  the  testator's  heirs  or  de- 
visees as  real  estate,  where  the  land 
was  not  devised  to  anyone,  unless  to 
the  executors  for  the  purpose  of 
making  the  sale,  and,  there  being  no 
partial  intestacy,  there  were  no 
heirs). 

As  to  raconvsrsloa  see  infra  (I  80- 
98. 

Bl.  Taylor  v.  Crook,  136  Ala.  354, 
34  S  905,  96  AmSR  26;  In  re  McComb, 
117  N.  T.  378,  22  NE  1070  [rev  1  NTS 
737];  Baptist  Female  Univ.  v.  Bor- 
den, 132  N.  C.  476,  44  SE  47,  1007; 
Newby  v.  Skinner,  21  N.  C.  488.  31 
AmD  397;  Smith  v.  Claxfon,  4  Madd. 
♦84,  56  Reprint  784:  Glbbs  v.  Ougler, 
12  Ves.  Jr.  413,  33  Reprint  156. 

B8.  Taylor  v.  Crook,  136  Ala.  364, 
34  S  906,  96  AmSR  26;  Baptist  Fe- 
male Untv.  V.  Borden,  182  N.  C.  476, 
44  SE  47,  1007. 

03.     Ex  p.  McBee,  63  N.  C.  332. 

64.  Clarke  v.  Clarke  178  U.  S.  186, 
20  set  878,  44  L..  ed.  1028  [aff  70 
Conn.  483.  40  A  111];  Holcomb  v. 
Wright,   8  App.   (D.   C.)   76. 

66.  U.  S. — Peter  v.  Beverly.  10 
Pet.  532,  9  ti.  ed.  622;  Craig  v.  Lieslie, 
3  Wheat.  663.  4  L..  ed.  4(*. 

Ark. — ^Loftls  V.  Glass,  15  Arl£.  680. 


Cal. — ^In  re  Dunphy,  147  Cat.  96,  31 
P  315. 

III.— Rankin  v.  Rankin.  86  HI.  293. 
87  AmD  306. 

Ky. — Collins  v.  Champ,  16  B.  Mon. 
118,  61  AmD  179;  Haggard  v.  Rout. 
6  B.  Mon.  847. 

Md. — Chase  v.  Lockerman,  11  GUI 
ft  J.  185,  86  AmD  277. 

N.  T.— Kane  v.  Gott.  24  Wend. 
641,  36  AmD  641;  Ijorillard  v.  Coster, 
6  Paige  172  [rev  on  other  grounds  14 
Wend.  266]. 

Oh. — Cronin  v.  Potters'  Co-Op.  Co, 
11  Oh.  Dec.  (Reprint)  748,  29  ClncL 
Bui  52. 

Pa.— Becker's  Est.,  160  Pa.  524,  24 
A  687;  Hannah  v.  Swamer,  3  Watts 
ft  S.  223,  38  AmD  764. 

S.  C. — McFadden  v.  Hefley.  28  S.  C 
817.  6  SB  812,  18  AmSR  675. 

va. — Phillips  V.  Ferguson.  85  Va. 
509,  8  SE  241.  17  AmSR  78,  1  LRA  837 

JSng. — De  Lancey  v.  Reg.,  L.  R.  7 
Exch.  140;  Elariom  v.  Saunders, 
Ambl.  241,  27  Reprint  161;  Ouldot  v. 
Ouldot,  3  Atk.  264,  26  Reprint  >43; 
Hereford  v.  Ravenhill,  5  Beav.  61. 
49  Reprint  496;  Hickman  v.  Bacon. 
4  Bro.  Ch.  333,  29  Reprint  920;  Rash- 
lelgh  V.  Master,  3  Bro.  Ch.  99,  2i 
Reprint  432,  1  Ves.  Jr.  201,  30  Re- 
print 301;  Cowley  v.  Hartstonge,  1 
Dow  861,  3  Reprint.  729;  Hlnton  v. 
PInke.  1  P.  Wms.  639,  24  Reprint 
506;  Noys  v.  Mordaunt,  2  Vem.  Ch. 
581,  23  Reprint  978;  BIddulph  v.  BM- 
dulph,  12  Ves.  Jr.  161,  33  Reprint  62. 

[a]  OoBTerslon  of  mortKar*. — As 
between  real  and  personal  reprewn- 
tatives.  a  mortgagee  may,  by  a  man- 
ifest declaration  of  his  intent  to 
treat  the  mortgage  as  real  estate 
and  not  as  personal  property  In  hla 
win,  convert  the  mortgage  as  well 
as  any  other  part  of  his  per- 
sonal estate  Into  realty  and  make  It 
pass  accordingly.  Chase  v.  Locker- 
man,  11  Gill  ft  J.  (Md.)  186,  35  AmD 
277. 

[b]  btad  arUOleA  to  1M  yaxolUMd. 
—Where  A  articled  to  purchase 
lands  in  trust  for  B,  and  before  any 
conveyance  was  made  B,  by  wiU.  di- 
rected all  his  freehold  estate  to  be 
settled  on  C  and  his  son,  etc.  the 
lands  articled  for  would  pass  by  the 
wilt  Warwick  v.  Edwards.  1  Bro. 
P.  C.  207,  1  Reprint  518.  2  P.  Wma 
171,  24  Reprint  687;  Greenhlll  ». 
Oreenhtll.  Prec  Ch.  820.  24  Reprint 
161.  2  Vem.  Ch.  679.  23  Reprint  1041. 

[c]  "Wliara  moaay  aralar  fm 
th*  sal*  of  taaa  (1)  is  directed  by  a 
testator  to  be  Invested  In  land  It  will 
be  regarded  as  land.  Thorn  v.  Oolcs. 
3  Bdw.  (N.  T.)  330.  (2)  Where  tes- 
tator by  his  will  created  a  trust  as 
to  all  of  his  property,  real  and  per- 
sonal, some  of  which  was  real  prop- 
erty in  different  states,  with  direc- 
tion to  his  executrices  to  sell  it  ill 
and  invest  the  proceeds  in  real  es- 
tate in  a  certain  city,  the  property 
mention  In  the  will  would  in  equity 
be  considered  as  real  property  in  the 


For  Isti^  oaasa,  AavelopBiaats  and  ohaagaa  in  the  law  a«e  enaiulatlva  Annotations,  same  title,  page  and  note  number. 
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pro  rata  with  other  legacies  of  personalty  to  the 
payment  of  debts." 

[$  48]  2.  Intention  of  Testator.  As  in  the  ease 
of  real  estate,  the  quality  of  personal  property  for 
porposes  of  transmission  by  will  is  not  changed 
from  the  character  in  which  the  testator  left  it 
imless  there  is  some  clear  act  or  intention  by  which 
he  has  impressed  on  it  definitely  the  character  of 
realty."  A  mere  declaration  that  personalty  shall 
devolve  or  pass  as  realty  is  in  itself  inoperative, 
although  it  may  aid  the  court  to  construe  a  donbt- 
ful  instrument  as  creating  an  imperative  trust  for 


conversion." 


"^  [$49]  S.  Time  of  ConversioiL  The  same  rules 
are  applicable  as  to  the  time  conversion  takes  place 
in  the  case  of  personalty  tamed  into  realty  as-  have 
been  stated  hitherto  in  the  case  of  realty  turned 
into  personalty j'"  and  where  there  is  a  positive; di- 
rection in  a  will  for  a  conversion  of  personalty  into 
realty,  such  conversion  takes  place  immediately  on 
the  death  of  the  testator ;'"  and  where  the  direction 
for  the  conversion  is  made  to  depend  on  a  con- 
tingency, then  the  conversion  will  not  be  deemed 
to  take  place  until  the  happening  of  such  con- 
tingency." 


V.   FAILX7KE  OF  PU&POSB  OF  CONVERSION  ;BESnLTmO  TRUST 


[$50]  A.  IiurtromentB  Inter  Vivos.  Where 
real  estate  is  settled  by  deed  on  trust  to  sell  for 
certain  specified  purposes,  and  such  purposes  fail  in 
part,  whether  the  trust  fo^  sale  is  to  ahse  in  the 
lifetime  of  the  grantor  or  not  until  after  his  de- 
cease, the  property  to  the  extent  of  such  failure 
results  to  the  grantor  and  his  personal  representa- 
tive as  personalty  from  the  moment  the  deed  is  ex- 
ecuted;" but  where  the  purposes  wholly  fail  from 
the  moment  of  delivery  of  the  deed,  the  realty  re- 
verts in  its  original  state  to  the  grantor  or  his 
heirs.**  Where,  under  a  lease  giving  the  lessee  en 
option  to  purchase,  the  lessor  dies  intestate  before 

city    designated    by 

-         ■        "-  — ■    95,  81  P  81B. 


testator.     In   re 

Dunphy,  147  Cal.   -    . 

Se.  Oraham  v.  De  Witt,  3  Bradf. 
Surr.  (N.  T.)  186;  McFadden  v. 
Hefley.  28  S.  C.  817,  S  SB  812.  13 
AmSR  676;  Hlnton  v.  Pl<ike,  1  P. 
Wms.     bit,     24     Reprint     506.     Com- 

Sare  Downing  v.  Marsliall,  1  Abb. 
tec.  (N.  T.)  525  (holding  that  a 
plain  Intention,  gathered  from  a 
will,  that  certain  personal  property 
•hall  be  treated  as  real  must  be  re- 
garded as  effecting  a  conversion 
thereof,  and  specific  legacies  must 
be  resorted  to  before  chattels  so 
converted  are  applied). 

57.  Donard's  Will,  18  AbbPrNS 
fN.  T.)  128:  Becker's  Est.,  160  Pa. 
624,  24  A  687;  In  re  Walker,  [1908] 
2  Ch.  706. 

58.  In  re  Walker,  [1908]  2  Ch. 
706. 

09.     See   supra   ((   40-48. 

80u  De  Vaughn  v.  McLeroy,  82 
Oa.  687,  10  SE  211;  Becker  v. 
Chester,  115  Wis.  90,  91  NW  87;  Ford 
V.  Ford,  70  Wis.  19,  33  NW  188,  6 
AmSR  117. 

SI.  Tayloe  v.  Johnson,  63  N.  C. 
381:   Ross  V.   Drake,   37   Pa.    373. 

68.  In  re  Newberry,  6  Ch.  D.  746; 
W^ilson  V.  Coles,  28  Bnav.  215,  54  Re- 
print 848;  Hewitt  v.  Wright,  1  Bro. 
Ch.  86,  28  Reprint  1001;  Anonymous, 
Comyns  346.  92  Reprint  1104: 
Grlfflth  V.  Rlcketts,  7  Hare  299.  27 
BngCh  299,  68  Reprint  122.  7  ERG 
26;  Clarke  v.  Franklin,  4  Kay  &  J. 
257,  70  Reprint  107;  Knights  v.  At- 
kyns,  2  Vern.  Ch.  20,  23  Reprint  624. 

[aj  BmA  Md  wUl  dlstliuriJalMa. 
—"A  deed  differs  from  a  wHiin  this 
material  respect.  The  will  speaks 
from  the  death,  the  deed  from  de- 
livery. If,  then,  the^  author  of  the 
deed  impresses  upon^his  real  estate 
the  character  of  personalty,  that,  as 
between  his  real  and  personal  repre- 
sentatives, makes  it  personal  and 
not  real  estate  from  the  delivery  of 
the  deed,  and  consequently  at  the 
time  of  his  death.  The  deed  thus 
altering  the  actual  character  of  the 
property,  is,  so  to .  speak,  equivalent 
to  a  gift  of  the  expectancy  of  the 
heir-at-law  to  the  personal  estate 
of  the  author  of  the  deed.  The  prin- 
ciple Is  th«  same  in  the  case  of  a 
deed  as  In  the-  case  of  a  will;  but 
the  wpltcatlon  is  different,  by  rea- 
son that  the  deed  converts  the  prop- 
erty in  the  lifetime  of  the  author 
of   the   deed,   whereas,    in    the   case 


of  a  will,  the  conveTslon  does  not 
take  place  until  the  death  of  the 
testator,  and  there  Is  no  principle 
on  which  the  Court,  as  between  the 
real  and  personal  representatives, 
(between  whom  there  is  confessedly 
no  equity)  should  not  be  governed 
by  the  simple  effect  of  tjie  deed  in 
deciding  to  which  of  the  two  claim- 
ants the  surplus  belongs."  Orifllth 
V.  Rlcketts,  7  Haro  299,  811,  27 
EngCh  299.  68  Reprint  122,  7  BRC 
26. 

as.  Wilson  V.  Coles,  28  Beav.  216, 
54   Reprint   848;   Clarke  v.   Franklin, 

4  Kay  &  J.  257,  70  Reprint  107; 
Ripley  V.  Waterworth,  7  Ves.  Jr. 
425,  32  Reprint  172. 

04,  Rockland-Rockport  Lime  Co. 
v.  L«ary,  203  N.  T.  469,  97  NB  48, 
IiRA1916F   362,   AnnCa8l913B   62. 

65.  IT.  S. — ^Meeklns  v.  Branning 
Mfg.  Co..  224  Fed.  202. 

Del. — State  v.  West,  2  Del.  161; 
State  v.  Bates,  3  Del.  18. 

Md. — ^Rlzer  v.  Perry,  68  ifd.  112; 
Cronlse  v.  Hardt,  47  Md.  433;  Trippe 
V.  Frasier,  4  Harr.  &  J.  446. 

Mo. — De  Lashmutt  v.  Teetor,  261 
Mo.    412,    169    SW    84. 

N.  J. — Moore  v.  Robblns,  63  N.  J. 
Eq.  137,  32  A  379;  Roy  v.  Monroe. 
47  N.  J.  Eq.  356,  20  A  481;  Hand  v. 
Marcy,  28  N.  J.  Eq.  69;  Brearly  v. 
Brearly,  9   N.  J.  Kq.   21. 

N.  T.— In  re  Bingham.  127  N.  T. 
296,  27  NE  1055;  Read  v.  Williams, 
126  N.  T.  560,  26  NE  730,  21  AmSR 
748  [mod  4  Silv.  A.  295,  8  NTS  24]: 
Parker  v.  Linden,  113  N.  T.  28,  20 
NB  868,  861;  Gourley  v.  Campbell, 
66  N.  Y.  169  [rev  6  Hun  2181;  Mat- 
ter of  Wangner,  74  Hun  362,  26  NTS 
302-  McCarty  v.  Terry,  7  Lans.  286; 
McCarty  v.  Demlng,  4  Lans.  440; 
Stebbens  v.  Turner,  55  Misc.  587, 
105  NTS  945-  Glraud  v.  Qiraud,  58 
HowPr  176;  Wood  v.  Keyes,  8  Paige 
365;  De  Peyster  v.  '  Clendlning,  8 
Paige  296  [aff  26  Wend.  21];  Gott 
V.  Cook,  7  Paige  621  [aff  24  Wend. 
641,  35  AmD  641];  Hawley  v.  James, 

5  Paige  318  [rev  on  other  grounds 
16  Wend.  61];  Slocum  v.  Slocum,  4 
Edw.  613;  Wright  v.  New  Tork.M. 
E.   Church.   Hoffm.    202. 

N.  C— Elliott  V.  Loftln,  160  N.  C. 
361,  76  SE  236;  Lindsay  v.  Pleasants, 
39    N.    C.    320. 

Pa. — Painter  v.  Painter,  220  Pa. 
82.  69  A  323,  20  LRANS  117;  Luff- 
berry's  App.,  126  Pa.  613,  17  A  447; 
Nagle's  App.,   IS  Pa.   860;  Simpson's 


the  exercise  of  the  option,  the  property-  will  pass 
to  his  heirs  at  law.** 

[$  51]  B.  Wills— 1.  Total  Failure.  The  gen- 
eral rule  is  that  the  conversion  is  limited  to  the 
purposes  of  the  testator  as  expressed  in  the  will, 
and  in  the  event  of  a  total  failure  of  the  purposes, 
whether  by  the  death  or  incapacity  of  the  devisee 
or  legatee,  or  by  the  illegality  of  the  disposition 
attempted  to  be  made  of  the  converted  property,  pr 
by  any  other  cause,  there  is  a  resulting  trust  in 
favor  of  the  heir  or  the  personal  representative!, 
and  the  property  passes  according  to  its  original 
character;.**  unless  otherwise  clearly  indicated  fiy 

Est.,  39  Pa.  Super.  382;  Fleming^a 
Est..  15  Pa.  Dist.  26;  Rudy's  Est, 
19   Pa.   Co.   390. 

S.  C— North  v.  Valk,  18  S.  C.  Bo. 
212.  - 

Va. — Flfleld  v.  Van  Wyck,  94  Vti 
557.  27  SE  446,  64  AmSR  745. 

Wis. — Harrington      v.      Pier,      106 
Wis.   486,   82  NW  346,  76  AmSR  824. . 
50  LRA  307. 

Eng.— In  re  Dyson.  [19101  1  Ch. 
760;  In  re  Qrlmthorpe,  ■  fl908J  t 
Ch.  676;  Curteis  v.  Wormald,  10  Ch. 
D.  172,  7  ERC  59;  Bagater  v.  Fa<M- 
kerell,  26  Beav.  469,  63  Reprint  97»: 
Hereford  v.  Ravenhlll,  6  Beav.  61,  if 
Reprint  496:  Ackroyd  v.  Smithson, 
1  Bro.  Ch.  603,  28  Reprint  1868,  3  P. 
Wms.  22  note  1.  24  Reprint  968,  7 
ERC  8;  Hatneld  v.  Pryme,  2  Coll. 
204,  88  BngCh  204,  63  Reprint  700; 
Tregonwell  v.  Sydenham,  i  Dow  184, 
3  Reprint  1036f  Bectlve  v.  .Hodgson^ 
10  H.  L.  Cas.  666,  11  Reprint,  IIU^ 
Clarke  v.  Franklin,  4  Kay  &.J.  25'^ 
70  Reprint  107;  Eyre  v.  Marsden,  3 
Keen  664,  15  EngCh  .664,  48  Reprint 
744;  Smith  v.  Clazton,  4  Madd.  484,  66 
Reprint  784;  Jessopp  v.  Watson.-,  i 
Myl.  &  K.  666,  7  BngCh  665,  89  Rer 
print  832;  Scudamore-  v.  Scudamoiie, 
Prec.  Ch.  543,  24  Reprint  244;  Dlgby 
V.  Legard,  3  P.  Wms.  22  note  1,  24 
Reprint  958;  Cruse  v.  Barley, -8  R 
Wms.  19,  24  Reprint  952;  Sharpe  v„ 
Roahde,  2  Rose  192;  Amphlett  v. 
Parke.  2  Russ.  &  M.  221,  .11  EngCHi 
221,  39  Reprint  379;  Arnold  v.  Chapi 
man.  1  Ves.  108,  27  Reprint  922: 
Hill  V.  Cock,  1  Ves.  &  B.  173,,  35 
Reprint  68;  Chambers  v.  Brailsford. 
18  Ves.  Jr.  868,  34  Reprint. 366;  Nash 
V.  Smith,  17  Ves.  Jr.  29.  34  Reprint 
12;  Ripley  v.  Waterwortji,  7  Ves» 
Jr.    425.    32    Reprint.  172. 

"Under  all  the  authorities,  when 
the  purpose  of  the  testator,  as  dis- 
closed by  his  will,  has  failed  or  is 
incapable  of  accomplishment  the  op« 
eratlon  of  the  rule  of  equitable  coQr- 
verslon  ceases,  the  proi>erty  retains 
its  original  character,  and  goes  to 
the  heir  or  next  of  kin,  as  the  case 
may  be."  Painter  v.  Painter,  220  Pa. 
82,    92,    69    A    323,    20    LRANS    117.    . 

"If  there  be  a  total  failure  of  pur- 
pose, the  heir  at  law  takes,  and  may 
not  only  prevent  a  sale,  .  but  may 
compel  the  trustee,  if  the  estate  be 
so  held,  to  make  a  conveyance  of 
the  real  estate  to  him."  In  re  Reed. 
237  Pa.  125.  129,  86  A  188. 

"It  Is  an  obvious  dictate  of  Jus- 
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U,  it  will  pass  as  property  undisposed  of 
r**    Thus,  on  the  failure  of  a  gift  of  the 


%he  will, 

thereby.' 

proceeds  of  land  for  a  charitable  purpose  there  is 

a  resulting  trust  in  favor  of  the  heir.*' 

H  52]  8.  Partial  Failure.  Where  the  purpose 
only  partially  fails,  or  fails  only  as  to  one  or  more 
<of  the  objects  for  which  the  sale  is  to  be  made,  the 
■eonversion  must  still  be  made  in  order  to  satisfy 


the  purposes  which  remain  effective."  Where  by  a 
will  real  estate  is  directed  to  be  converted  into  per- 
sonal estate  for  a  purpose  expressed,  which  pur- 
pose partially  fails,  although  the  estate  has  been 
actually  converted,  as  far  as  the  purpose  fails,  so 
far  there  is  a  resulting  trust  in  the  property  accord- 
ing to  its  original  state  in  favor  of  the  heir  and 
not  m  favor  of  the  personal  representative;"  and 


'tlce,  as  well  aa  of  common  sense, 
'that  the  direction  to  convert  shall 
be  held  to  have  terminated  when- 
ever It  becomes  impossible  to  carry 
out  the  purpose  for  which  the  con- 
version was  ordered,  and'  that  when 
the  property,  in  Its  changed  form, 
cannot  pass  by  the  will  which  di- 
rects its  conversion,  but  must  be 
transmitted  by  the  law,  It  should 
■go  ■  to  the  person  who  would  have 
taken  it  ir  it  had  not  been  con- 
verted, but  still  remained  in  its 
original  position."  Roy  v.  Monroe, 
4T  N.   J.   Bq.    156,   S6«,   20  A  481. 


[a]  Beaaoaa  foi  mla, — (1)  "The 
sole  purpose  of  the  doctrine.  In  the 
case  of  a  will,  being  to  elxectuate 
the  Intention  of  a  testator,  it  can- 
not'' be  in'voked  when  his  intention 
taila  or  is  incapable  of  accomplish- 
ment. The  reason  of  the  rule  then 
ceases,  and  the  rule  itself  no  longer 
obtains.  This  principle  is  as  well 
settled,  on  reason  and  authority,  as 
'the  doctrine  of  equitable  conversion 
'itself.  It  is  the  logical  consequence 
of  the  doctrine  which  cannot  be  ap- 
"plted  unless  the#e  is  an  existing 
purpose  of  the  testator  to  be  carried 
mto  effect.  The  testator's  intention 
in  regard  to  the  disposition  of  his 
property,  as  declared  in  his  will, 
nkving  failed,  an  alternative,  undis- 
closed intention  cannot  take  '  its 
IilacC,  and  the  doctrine  of  equitable 
conversion  be  Invoked  to  carry  it 
Into  effect.  The  court  Is  not  at 
iibCrty  to  surmise  what  the  inten- 
tion of  the  testator  would  have 
been,  and  what  disposition  he  would 
tiate  made  of  his  property  if  he  had 
atiUclpated  the  failure  or  the  dispo- 
sition which'  he  makes  in  his  will. 
He  is  dead,  and  no  one  can  speak 
Cor  him  and  declare  an  alternative 
Intent    in    the    disposition    of    his 

Sroperty.  Any  other  puri>ose  than 
liM  named  In  the  will  is  neces- 
teitly  unknown,  and  the  doctrine 
of  equitable  conversion  cannot  be 
applied  to  carry  out  his  unknown 
Intention."  Painter  v.  Painter,  220 
Pa.  St.  S8.  6»  A  S2S,  20  tJlANS  117. 
.(S)  "If  that  purpose  is  or  becomes 
Impossible,  unlawful  or  sometimes 
Inexpedient,  so  that  it  cannot  or 
ought  not  to  take  place,  the  fiction, 
Whi<^  is  a  favor  of  the  law,  falls 
with  the  failure  of  its  reason.  De 
IjMhmutt  V.  Teetor,  261  Mo.  412, 
<fT,  169  8W  24. 

"b]  »— Biting'  trust  pie  taato<— 
_.  _iere  the  object  for  wnlch  a  con- 
version of  real  estate  into  person- 
4klty  fails  either  wholly  or  In  part, 
ao  that  the  proceeds  thereof  are  not 

iegally  and  effectually  disposed  of 
ty  the  will  of  the  testator,  there  is 
V  resulting  trust  in  favor  of  the  heir 
M  law  pro  tanto.  Hawley  v.  James, 
T  Paige  (N.  T.)  212,  33  AmD  «2S. 

te]  Vnasx  order  of  coart< — No 
conversion  takes  place  on  the  sale 
of  realty  under  order  of  an  orphans' 
court  until  a  deed  has  been  executed 
and  delivered,  and  if  the  heir  of 
decedent  dies  subsequently  to  the 
oonflrmatlon  of  the  report  of  sale, 
but'  before  the  deed,  his  Interest 
descends  as  land  and  not  as  money. 
Simpson's  Bst.,   89   Pa.   Super.   282. 

[d]  Eztxeme  Bsglish  doctrine^— 
In  England  there  has  always  been 
a  strong  tendency  to  favor  the  heir, 
and  In  one  case  this  doctrine  was 
carried  to  the  extent  of  holding  that 
the  right  of  the  heir  was  not  de- 
feated by  an  express  declaration 
In  the  will  that  the  fund  should  be 
iConsidered    personal    and    should    in 


Whi 


no  case  lapse  or  result  for  his  bene- 
fit Fitch  v.  Weber,  «  Hare  14B,  31 
EngCh  14S,  67  Reprint  1117.  See 
also  De  Beauvolr  v.  De  Beauvolr  I 
H.  L.  Cas.  524,  10  Reprint  206  (as 
illustrating  the  same  point). 

[e]  The  question  oan  arise  only 
between  the  real  and  personal  repre- 
sentatives of  the  testator,  and  not 
between  the  representatives  of  a 
party  taking  under  the  will.  Ashby 
V.  Palmer.  1  Merlv.  296,  36  Reprint 
684,   7    ERC  28. 

Bxtent  of  conversion  ganerallj 
see   supra   iS    44,    45, 

Besmtlng  trusts  generally  see 
Trusts  [39  Cyc  104   et  seq]. 

66.  Harrington  v.  Pier.  108  Wis. 
485,  82  NW  845,  76  AmSR  924.  50 
LRA  307.  See  also  cases  infra 
note   67. 

67.  Wright  V.  New  Tork  M.  B. 
Church,  Hoffm.  (N.  Y.)  202;  Luff- 
berry's  App.,  126  Pa.  513,  17  A  447; 
Gravenor  v.  Hallum,  Ambl.  648,  27 
Reprint  417;  Johnson  v.  Woods,  2 
Beav.  409,  17  EngCh  409,  48  Reprint 
1240;  Williams  v.  Williams,  5  L.  J. 
Ch.  84;  Cooke  v.  Stationers'  Co.,  3 
Myl.  &  K.  262,  10  EngCh  262,  40  Re- 
print 100;  Jones  v.  Mitchell,  1  Sim. 
&  St  290,  1  BngCh  290,  57  Reprint 
117;  Mogg  v.  Hodges.  2  Ves.  52,  28 
Reprint  36,  5  BRC  606;  Bibbs  v. 
Rumsey,  2  Ves.  &  B.  894,  35  Reprint 
331. 

68.  Meekins  v.  Branning  Mfg. 
Co.,    224    Fed.    202. 

[a]  Thna,  where  a  testator  di- 
rects that  the  residue  of  his  estate 
shall  be  sold,  and  that,  if  there  shall 
be  any  surplus  over  and  above  the 
payment  of  debts,  expenses,  and 
legacies,  it  shall  be  equally  divided 
between  his  wife  and  children,  there 
is  no  failure  of  the  purpose  for 
which  the  conversion  is  directed, 
although  the  proceeds  of  the  sale 
of  land  are  not  necessary  for  the 
payment  of  debts  and  legacies,  as 
the  payment  of  debts  ana  legacies 
constitute  only  two  of  the  purposes 
of  the  conversion.  Meekins  v. 
Branning    Mfg.    Co.,    224    Fed.    202. 

60.  U.  S. — Craig  V.  Leslie,  8 
Wheat.  568,  4  L.  ed.  460;  In  re 
L'Hommedieu,  188  Fed.  606  [mod  on 
other  grounds  146  Fed.  708,  77  CCA 
134]. 

D.  C— Hilton  V.  Hilton,  9  D.  C.  70. 

N.  J.— Canfleld  v.  Canfleld,  62  N.  J. 
Ekj.  678,  60  A  471;  Rby  v.  Monroe, 
47  N.  J.  Eq.  356,  20  A  481;  Lerch 
V.  Oberly,  18  N.  J.  Eq.  676. 

N.  Y.— Parker  v.  Linden,  113  N.  Y. 
28,  20  NE  858,  861  [rev  44  Hun  618, 
9  NYSt  306];  Jones  v.  Kelley,  63 
App.  Div.  614.  72  NYS  24  [aff  170 
N.  Y.  401,  63  NB  4431;  Oiraud  v. 
Glraud,  58  HowPr  176;  Bogert  v. 
Hertell,  4  Hill  492;  Marsh  v. 
Wheeler,  2  Edw.  166;  In  re  Vander- 
voort,  7  NYLegObs  26,  1  Redf.  Surr. 
270. 

N.  C. — Lindsay  v.  Pleasants,  89  N. 
C    320 

Pa.— In  re  Reed,  237  Pa.  125,  86 
A  138;  In  re  Muderspaugh,  231  Pa. 
376,  80  A  870;  In  re  Rudy.  185  Pa. 
369,  39  A  968,  64  AmSR  654;  Wilson 
V.  Hamilton,  9  Serg.  &  R.  424; 
PuUinger's  Est..  20  Pa.  Dist  729.  89 
Pa,  Co.  126;  Worsley's  Est.,  4  Pa. 
Dist  177.  36  WklyNC  247. 

S.  C. — North  V.  Valk,  13  S.  C.  Eq. 
212. 

Eng. — Gravenor  v.  Hallum.  Amb. 
648,  27  Reprint  417;  Hereford  V. 
Ravenhin,  1  Beav.  481.  17  EngCh 
481.  48  Reprint  1026;  Hutcheson  v. 
Hammond,    3    Bro.    Ch.    128,    29-  Re- 


print 449;  Hewitt  v.  Wright,  1  Bro. 
Ch.  86,  28  Reprint  1001;  Thegonwel! 
V.  Sydenham,  3  Dow.  194,  3  Reprint 
1033;  Dlgby  v.  Legard,  3  P.  Wma  22 
note  1,  24  Reprint  963;  Cruse  v.  Bar- 
ley, 3  P.  Wms.  19,  24  Reprint  952; 
Amphlett  v.  Parke,  2  Russ.  &  M.  221. 
11  BngCh  221.  39  Reprint  379-  Flint 
V.  Warren.  16  Sim.  124,  39  EngCh 
124,  60  Reprint  820;  Jones  v.  Milch- 
ell,  1  Sim.  &  St  290.  1  BogCh  290. 
57  Reprint  117;  Arnold  v.  Chapman. 
1  Ves.  108.  27  Reprint  922;  GIbbs 
v.  Rumsey,  2  Ves.  &  B.  294.  35  Re- 
print 331;  Collins  v.  Wakeman.  2 
Ves.  Jr.   683,   30    Reprint   841. 

[a]  The  leading  ease  is  Ackroyd 
v.  Smlthson,  1  Bro.  Ch.  503.  28  Re- 
print 1262.  3  P.  Wms.  22  note  1,  24 
Reprint  958,  7  ERC  8  (where  the 
testator  directed  his  real  estate  to 
be  sold  and  the  proceeds  paid  to  cer- 
tain legatees,  and  two  of  the  lega- 
tees died  before  the  testator.  Lord 
Chancellor  Tharlow  held  that  the 
legacies  to  them  lapsed,  and  that 
their  shares,  so  far  as  they  con- 
sisted of  real  estate  at  the  testa- 
tor's death,  descended  to  the  heirs 
at  law;  Mr.  Scott,  afterward  Lord 
Eldon,  In  his  famous  argument  is 
this  case  admitted  that  in  favor  of 
his  legatees  the  testator  intended  to 
convert  the  whole  property  into  per- 
sonalty in  case  all  his  legatee* 
should  eventually  take  the  whole, 
and  that  as  to  the  legatees  the  law 
would  regard  it  as  converted  out 
and  out,  but  he  argued  that  no  In- 
tention was  shown  as  to  that  part 
of  the  proceeds  as  to  which  his  dis- 
position in  the  event  which  hap- 
pened,   failed   of   effect). 

[b]  'Effect  of  time  of  faUnre  of 
porpose^— "Where  real  estate  is  di- 
rected to  be  sold  and  the  proceeds 
to  be  paid  to  certain  Indlvlduala 
and  one  of  the  beneficiaries  dies  in 
the  lifetime  of  the  testator,  as  to 
his  share  a  conversion  does  not  take 
nlsce,  and  it  goes  to  the  heir  at  law. 
we  are  unable  to  distinguish  Im- 
tween    such   a   case,    and   where   the 

Surpose  falls  subsequent  to  the 
eath  of  the  testator  and  prior  to 
the  time  when  the  actual  conver- 
sion- can  take  place.  The  reason  of 
the  rule  woula  clearly  extend  it  to 
the  one  case  as  well  as  to  the  other. 
If  the  conversion  fall  because  tlie 
purpose  of  the  testator  fails  and 
hence  cannot  be  carried  out  it 
logically  follows,  we  think,  that 
there  is  no  conversion  if  the  pur- 
pose of  the  testator  fall  prior  to  the 
time  when  the  actual  conversion  of 
the.  property  can  take  place.  The  doc- 
trine is  a  fiction  to  aid  the  testator 
In    the    accomplishment    of    his   pur- 

?o9e,  and  when  the  purpose  ceases 
or  any  cause  and  at  any  time.  It 
necessarilv  follows  that  the  fiction 
becomes  inoperative  and  cannot  be 
invoked',  to  accomplish  somethlnK 
which  cannot  be  done.  It  is  dearly 
not  the  purpose  of  the  doctrine  of 
equitable  conversion  to  effect  results 
antagonistic  to  the  law  in  whose 
realm  it  has  no  abiding  place.  To 
hold,  however,  that  the  doctrine  Is 
applicable  where  the  purpose  of  the 
testator  fails  subsequent  to  hia 
death  is  to  permit  it  to  defeat  the 
Intestate  laws  of  the  state,  and  to 
establish  another  and  different 
channel  for  the  transmission  of 
estates  of  Intestate  decedenta  It 
would  strike  down  the  declared  pol- 
icy of  the  state  as  embodied  In  the 
statute  wherein  it  is  provided  thai 
no   person,   who  Is  not   Of  the  blood 
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this  rale  implies,  although  the  heir  ia  also  a  legatee 
under  the  will/"  For  example,  on  the  failure  or 
lapse  of  a  legacy  of  the  proceeds  of  land,  a  trust 
results  in  favor  of  the  helr;^'  even  as  against  the 
residuary  legatee.^'  Where  it  is  neoessaij  to  sell 
the  real  estate  to  carry  out  the  purpcises  of  the  will 
which  may  be  effectuated,  the  surplus  will  go  to 
the  heir  as  money  and  not  as  laud,  and  will  pass 
to  his  personal  representatiTe  in  case  of  his  death 
before  actual  sale." 


The  above  rule  appUes  alao  to  peiSMulty  direetei 
to  be  laid  out  in  real  estate,  and  on  a  partial  fail- 
ure of  the  purposes  of  the  will,  the  surplus  undis- 
posed of  will  pass  to  the  personal  representatives 
as  against  the  heir;'^  and  where,  in  order  to  effect- 
uate the  purposes  of  the  will,  such  personalty  is  laid 
out  in  real  estate,  on  a  partial  failure  of  the  pur- 
poses of  the  will,  the  surplus  undisposed  of  will 
go  to  the  personaJ  representative  as  land  and  jiot 
as  money'° 


VI.    OONVEBSION  OUT  ASD  OUT 


[$  53]  Where  the  intent  of  the  testator  appears 
to  have  been  to  stamp  on  the  proceeds  of  land 
directed  to  be  sold  the  quality  of  personalty,  not 
only  to  subserve  the  particular  purposes  of  the  will, 
but  also  to  all  intents  the  claim  of  the  heir  at  law 
to  a  resulting  trust  is  defeated,  and  the  estate  is 
considered  to  be  personaL'"    A  mere  direction,  how- 


ever, that  the  proceeds  of  the  land  directed  to  be 
sold  shall  be  considered  as  part  of  the  testator's 
personalty,  and  shall  be  talten  to  be  personalty  to 
all  intents  and  purposes,  will  not  necessarily  woric 
an  out  and  out  conversion.^'  Nor  may  this  doctrine 
be  invoked  as  applicable  to  a  case  where  the  dece- 
dent devises  lands  and  not  money  and  gives  a  di»- 


of  the  ancestor,  or  other  relative 
from  whom  ahy  real  estate  de- 
scended, or  by  whom  It  waa  given 
or  devised,  shall  take  any  estate  of 
inheritance  therein.  Such  would  fre- 
quently be  the  manifest  result  of 
applying  the  doctrine  of  equitable 
conversion  In  cases  where  the  pur- 
poses of  the  testator  or  settlor  had 
failed  at  a  period  subsequent  to  his 
death.  It  would  produce  such  a 
result  in  the  present  case.  We  can- 
not absent  to  give  It  this  effect.  The 
legal  consequences  of  so  holding  as 
well  as  the  reason  for  the  rule  Itself 
imperatively  demand  that  the  appli- 
cation of  the  doctrine  cease  -when- 
ever the  purpose  that  commands  its 
Intervention  has  ceased."  Painter  v. 
Painter,  220  Pa.  82,  92,  6>  A  323,  20 
L.RANS   117. 

70.  Kellett  V.  Kellett,  1  Ball.  & 
B.    63S. 

71.  Riser  v.  P*ry,  68  Md.  112: 
Orrick  v.  Boehm,  49  Md.  72;  Dashleli 
V.  Atty.-Gen.,  6  Harr.  &  J.  (Md.) 
392.  »  AmD  £72,  6  Harr.  &  J.  (Md.j 
1:  Olraud  v.  Qlraud,  58  HowPr  (N. 
T.)  178;  Wood  v.  Cone,  7  Paige  (N. 
T.)  471;  Hawley  v.  James,  6  Paige 
(N.  T.)  318  [rev  on  other  grounds 
IS  Wend.  61J;  In  re  Reed,  237  Pa. 
1S5,  8S  A  138;  Worsley's  Bst.,  4  Pa. 
Dist.  177.  36  WklyNC  247;  Barker  v. 
Gyles,  3  Bro.  P.  C.  104,  1  Reprint 
1206;  Hatfield  v.  Pryme,  2  Coll.  204, 
33  BngCh  204,  63  Reprint  700:  Digby 
v.  Legard,  Dick.  SOO.  21  Reprint  363; 
Fairbairn  v.  Rothwell,  9  Jur.  787; 
Jessoph  V.  Watson.  1  Myl.  &  K.  665, 
7  BngCh  666,  39  Reprint  832; 
Araphlett  v.  Parke,  2  Russ.  &  M. 
221,  11  BngCh  221,  39  Reprint  379; 
Roberts  v.  Walker.  1  Russ.  &  M.  752, 
S  EngCh  752,  39  Reprint  288'  Bur- 
ley  V.  Bvelyn,  16  Sim.  290,  39  EngCh 
290,  60  Reprint  886;  Jones  v.  Mitch- 
ell, 1  Sim.  &  St.  290,  1  BngCh  290, 
57  Reprint  117;  Glbbs  v.  Ougler,  12 
Ves.  Jr.  413,  ifs  Reprint  168;  Wil- 
liams V.  Coade,  10  Ves.  Jr.  600,  32 
Reprint  939;  Pickering  v.  Stamford, 
2   Ves.   Jr.   272,   30  R^rlnt   629, 

Sarolntlon  of  property  on  faUnza 
of  taatamantary  Olspontion  gtmn- 
iMr  see  Wills  140  Cyc  985}. 

Tt  Barker  v.  Rtllly,  4  Del.  Ch. 
72;  Kellett  v.  Kellett.  1  Ball.  &  B. 
633;  Collts  v.  Robins,  1  De  G.  &  Sm. 
131,  63  Reprint  1002;  Cooke  v.  Sta- 
tioners' Co.,  3  Myl.  &  K.  262,  10 
EngCh    262,     40    Reprint    100-     Mau- 

fham  y.  Mason,  1  Ves.  &  B.  410, 
6  Reprint  159;  Berry  v.  Usher,  11 
Ves.  Jr.  87,  32  Reprint  1021.  Com- 
pare Lash  V.  Lash,  209  111.  596,  70 
NE  1049  (holding  that,  where  a  will 
provides  for  the  sale  of  land  and  a 
division  of  the  proceeds  among  tes- 
tator's children,  the  death  of  one  of 
the  children  without  issue  does  not 
work  a  failure  of  the  conversion  of 
the  land  into  money,  but  the  lapsed 
bequest  to  such  deceased  child  goes 
to  those  entitled  to  take  as  intestate 
personal  property,  or  in  the  form  of 
money,  no  contrary  Intent  appearing 


from  the  context  of  the  will); 
English  v.  Cooper,  IBS  111.  203,  66 
NE  687  [aff  83  ill.  A.  148]  (hold- 
ing that,  where  there  is  a  lapse  of  a 
gift  of  real  estate  to  be  converted 
into  money  under  the  terms  of  the 
will  for  distribution  among  legatees, 
the  property  will  pass  under  a  gen- 
eral residuary  bequest  Instead  of 
descending  as  intestate  property,  in 
the  absence  of  a  contrary  intention 
on  the  part  of  the   testator). 

[a]  vaattsstad  codloU*— In  case 
of  a  lapsed  legacy,  the  resulting 
trust  in  favor  of  the  heir  cannot  be 
atTected  by  an  unattested  codicil 
bequeathing  the  lapsed  legacy. 
Hooper  v.  Goodwin,  18  Ves.  Jr.  166, 
34   Reprint  277. 

73.  Cronise  v.  Hardt,  47  Hd.  433; 
Hand  V.  Marcy,  28  N.  J.  Eq.  69;  In 
re  Hensxey,  220  Pa.  212,  69  A  676; 
Bagster  v.  Fackerell,  26  Beav.  469, 
53  Reprint  979;  Smith  v.  Claxton,  4 
Madd.    484,    56   Reprint  784. 

[a3  Bozplas  passes  to  lisir  as 
psvsoaalta'^-Where  an  executor 
sells  real  estate  of  his  testator  to 
pay  his  debts,  under  a  power  in  the 
will,  the  conversion  of  the  realty 
into  personalty  Is  complete  to  all 
intents  and  purposes  only  to  the  ex- 
tent to  which  purchase  money  is 
required  for  the  particular  objects 
for  which  the  sale  takes  place,  and 
the  excess,  although  in  the  form  of 
money,  remains  impressed  with  the 
character  of  real  estate  .for  the  pur- 
pose of  determining  who  Is  enti- 
tled to  receive  it,  but  for  that  pur- 
Sose  only.  Cronise  v.  Hardt,  47 
id.  433. 

7*.  Gott  v.  Cook.  7  Paige  (N.  T.) 
521  rafC  24  Wend.  641,  36  AmD  641]; 
Hawley  v.  James,  6  Paige  (N.  Y.) 
318  [rev  on  other  grounds  16  Wend. 
61];  Cogan  v.  Stevens,  1  Beav.  482 
note  c  17  EngCh  482,  48  Reprint 
1037;  Hereford  v.  Ravenhlll,  1  Beav. 
481.  17  EngCh  481.  48  Reprint  1026; 
Head  V.  Oodlee,  Johns.  636,  70  Re- 
print 634;  Mogg  v.  Hodges,  2  Ves. 
62,  28   Reprint  35,   5  ERC   606. 

76.  Cartels  v.  Wormald,  10  Ch. 
D.  172,  7  ERC  69.  But  see  Head  v. 
Godlee,  Johns.  536,  70  Reprint  634 
[expressly  overr  Curtels  v.  Wor- 
mafd,  10  Ch.  D.  172]  (holding  that 
in  such  case,  the  surplus  undis- 
posed of  would  i>ass  to  the  personal 
representative  in  Its  original  form 
as  personalty,  the  reason  given  for 
this  being  that,  In  the  case  of  per- 
sonalty, the  surplus  reverts  to  the 
executor,  and  whatever  he  gets  in 
qua  executor  he  must  hold  as  per- 
sonalty). 

78.  U.  S.— Craig  v.  Leslie,  8 
Wheat.  663,  4  L.  ed.  460;  Reading  v. 
Blaokwell.  20  F.  Cas.  No.  11.612, 
Baldw.  166;  Rinehart  v.  Harrison, 
20   F.   Cas.    No'.   11,840.   Baldw.   177. 

III.— Lash  v.  Lash,  209  III.  696,  70 
NE  1049;  English  v.  Cooper,  186  III. 
203.  65  NE  687  [aff  88  III.  A.  148]. 

Mich. — Shaw  v.  Chambers,  48 
Mich.   366,    12   NW   486. 


N.  J. — Hand  v.  Marcy,  28  N.  t. 
Eq.  69;  Smith  v.  Bloomsbury  First 
Presb.   Church,    26   N.   J.    Bq.    132. 

N.  T. — Qourley  v.  Campbell,  6 
Hun  218  [rev  on  other  grounds  66 
N.  T.  169];  Kearney  v.  St  Paul 
Missionary  Soc.  10  'AbbNCas  «74. 
See  also  Matter  of  McKay,  76  An. 
Div.  78,  77  NTS  846  [mod  37  Misd. 
690.  75  NTS  10691  (holding  that. 
where  real  estate  Is  devised  to  sn 
infant  with  a  discretionary  powqr 
of  sale  in  the  executors,  the  pro- 
ceeds of  such  sale,  belonging  to  the 
infant,  are  personal  property  ajM 
pass  on  her  death  to  her  Mminlih 
trator  and  not  to  her  heirs,  uniler 
the  power  of  the  will,  and  not  by 
the  doctrine  of  equitable  convsiy- 
sion). 

N.  C. — ^Proctor  v.  Ferebes,  86  N. 
C.  143,  86  AmD  S4.  :, 

Oh. — ^Hutchings  v.  Davis,  68  Oh. 
St.  160,   67  NB  261.  I 

Pa. — Evans'  App.,  68  Pa.  1»; 
Burr  V.  Sim,  1  Whart.  262,  89  AmD 
48. 

Wis. — ^Harrington  v.  Pier,  106  Wis. 
485,  82  NW  346,  76  AmSR  924,  m 
LRA  307.  '^ 

Eng. — Singleton  v.  Tomlinson,  f 
App.  Cas.  404;  Simmons  v.  Pitt.  Il 
R.  8  Ch.  978;  Wilson  v.  CoIe%'  28 
Beav.  216,  54  Reprint  848:  Johnson 
V.  Woods,  2  Beav.  409,  l7  EngCh 
409,  48  Reprint  1240:  Mallabar  %. 
Mallabar,  Cas.  t.  Talb.  78,  26  Ba- 
print  672;  Ashby  v.  Palmer  1 
Meriv.  298,  35  Reprint  684,  7  ERO 
38:  Barber  v.  Barber,  3  Myl.  &  C. 
688,  14  EngCh  688,  40  Reprint  1091; 
Green  v.  Jackson.  2  Russ.  A  M.  2<t, 
11  EngCh  238,  39  Reprint  i»i: 
Durour  v.  Mbtteux,  1  Ves.  820  '  27 
Reprint  1067/  Brown  v.  Bigg,  7  Ve*. 
Jr.   279,   32  (Reprint  114. 

"The  positive  direction  by  th's 
testator  to  sell  all  of  his  real  estate 
and  to  blend  the  proceeds  with  Ms 
personal  property  In  one  fund  for 
the  distribution  of  his  whole  estate 
according  to  the  scheme  of  the  wUl, 
makes  an  absolute  conversion  fear 
all  purposes  into  personal  property, 
which  should  be  distributed  as  per- 
sonal property,  even  if  the  special  ob- 
ject intended  by  the  testator  should 
falL"  Hutchlngs  v.  Davis,  68  Oh. 
St  160,  174,  67  NE  251. 

Ta]  OoBTsrsloB  for  an  latorti.— 
Where,  although  the  particular  pur- 
poses of  the  win  might  require  only 
a  partial  conversion  of  the  realty 
into  personalty,  yet  the  general  ot^- 
Ject  and  scope  render  it  evident  that 
sales  of  the  whole  real  estate  were 
Intended,  this  amounts  to  a  con- 
version of  the  same  into  personalty 
to  all  Intents,  and  the  beneflotaries 
will  take  the  same  as  personal  pro|k- 
erty.  Arnold  v.  Gilbert,  5  Barb.  190, 
7  NTLegObs  209  [mod  8  Sandf.  Ch. 
631]. 

77.  Robinson  ▼.  London  Hospi- 
tal. 10  Bare  19.  44  BngCh  19,  68  Her 
print  881.  .      ,  . 
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eretionary  power  to  be  ezeroised  for  the  benefit 
4nd  advantage  of  the  devisee  for  the  conversion  of 
llhe  Iknd  into  an  investment  fund.'^  The  fact  that 
an  out  and  oat  conversion  for  all  purposes  wonld 


defeat  the  intention  of  the  testator  with  reference 
to  other  portions  of  the  will  may  be  of  aid  in  ascer- 
taining his  intention -as  to  the  extent  of  the  conver- 


sion. 


Vn.    OONVEBSION  BY  PABAHOUMT  AUTHOSITY 


'  [f  64]  A.  Under  Statute  or  by  Order  of  Oonrt 
— ^1.  General  Role.  As  a  general  rule,  where  land 
}S  sold  under  an  order  of  court  or  statute  or  for  a 
specific  purpose,  a  conversion  of  the  land  into  per- 
sonalty takes  place  in  so  far  as  is  necessary  to  ac- 
complish the  particular  purpose  of  the  sale;^  and 
the  surplus,  as  between  the  heir  and  the  next  of 
kin,  LB  considered  as  land,  so  far  as  to  vest  in  the 
persons  who  would  have  been  entitled  to  it  had  it 
Remained  unconverted;^'  but,  after  it  has  so  vested 
in  the  person  entitled,  it  is  to  be  treated  as  money 
in  his  hands,  and,  in  the  case  of  his  subsequent 
death,  goes  to  his  personal  representatives  as  per- 
sonal estate."  It  has  been  held,'  however,  that, 
where  land  is  converted  into  personalty  imder  an 
order  of  court,  it  effects  a  conversion  for  all  pnr- 
poses.** 


«8.  In  re  KcCoinb,  117  N.  T.  ST8, 
>t  NB  1070  rrev  1  NTS  747J:  But- 
ler V.  Green,  65  Hun  99,  19  NTS  890. 

n.  Parker  v.  Linden,  113  N.  T. 
S8,  20  NB  8S8,  861  [rev  44  Hun  618, 
I    NTSt    305]. 

aOb  Jones  V.  Walkup,  5  Sneed 
(Tenn.)  ISB;  Plckena  v.  Knlseley, 
Xt  W.  Va.  794.  IS  SB  997;  and  cases 
infra  note  81. 

[a]  mia  fast  that  tna  leg»l  title 
la   xatalnad    as    a    ■•oailt7    for    the 

SMce,  or  -  that  a  lien  is  reserved, 
oes  not  prevent  the  mutation  which 
i*  wrougnt  by  the  sale.  Jones  v. 
Walkup,  5  Sneed  (Tenn.)  186. 

n.  Ifd. — Cronise  v.  Hardt.  47 
ltd.  '433;  Jones  v.  Jones,  1  Bland 
443^  18  AmD  327. 

N.  J. — Cook  V.  Cook.  20  N.  J.  Eq. 
376. 

N.  T. — ^Pierce  v.  Thompson.  1  Bdw. 
212.  See  also  Hoey  v.  Kinney.  10 
AbbPr  400  (holding  that  a  judicial 
sale  of  the  real  estate  of  a  decedent 
does  not  convert  It  into  personalty). 

Pa. — In  re  Murray,  234  Pa.  620,  83 
A  '473  (sale  under  Price  Act); 
layer's'  App.,  79  Pa.  428;  Large  s 
'App.,  64  Pa.  383;  Pennell's  App.,  20 
Pa.  616;  Dyer  v.  Cornell,  4  Pa.  369; 
Clepper  v.  Llvel-good,  6  Watts  113; 
Oom.  V.  Mateer,  16  Serg.  &  R.  416; 
Qrider  y.  McClay,  11  Serg.  &  R.  224. 

Tenn.^::owden  v.  Pitts,  2  Baxt.  69. 

W.  Va. — Pickens  v.  Kniseley,  86 
W.  Va.   794.   16  SE  997. 

[a]  Bui*  vxfiMn^a. — "It  Is  not 
uncommon  to  say  that  the  proceeds 
of  rtel  estate  remain  realty,  etc., 
but  the  expression  Is  not  accurate. 
The  money  never  is  real  estate,  in 
law  any  more  than  in  fact,  but  for 
certain  purposes,  and  within  certain 
\lml(s.  It  Is  treated  as  If  it  was  real 
estate.  The  purpose  Is  to  preserve 
pie  inheritable  Quality  of  the  estate, 

?0  thai  the  title  may  not  be  diverted 
roni  the: 'previous  owner,  and  the 
Bmlt  la  the  first  devolution." 
tiP'entz's^App.,  126  Pa.  641,  661,  17  A 
876  [foil  Scott's  Kst.,  137  Pa.  464,  20 
A  623]. 

VrUAFB     

lent,  the  surplus  pro- 
be treated  as  real  es- 
tate, in  favor  of  trustees  to  whom 
toa  the  rfeal  'estate  of  the  judgment 
debtor  had  been  previously  assl^ed. 
Pierton'v.  Thompson,  1  Baw.  (N.  T.) 
•212.  " 

Sa.  Cronise  v.  Hardt.  47  Md.  433; 
Graham  'v.  Cicfclnson,  3  Barb.  Ch. 
(N.  T.)  169;  Hay's  App.,  62  Pa.  449; 
Gi-lder  v. 'McClay.  11  Serg.  A  R. 
(Fa;)  224  Tfon  Clepper  v.  Llvergoofl, 
8  Watts  (Pa.')  113];  Oesterle's  Bst., 
i6  Pa.  Dist.  688;  Squire's  App.,  10 
WklyNC  (Pa.)   118;  and  cases  supra 


[b]  Whara  lasd  had  iMen  ■<>ia 
oaiosr  a  J\iiUrtuant,  the  surplus  pro- 
ceeds  should  be   treated  as  real   es- 


note  81. 

83.    Burgess    v.    Booth,    [1908]    2 
Ch.  648  [dlsappr  Scott  v.  Scott,  L..  R. 


648  [dls 
r.     3871; 


9  Ir.  3871;  Hartley  v.  Pandarves, 
[1901]  2  Cih.  498;  Hyett  v.  Mekin,  26 
Ch.  D.  735;  Steed  v.  Preece,  L..  R.  18 
Bq.  192. 

[a]  nma,  where  the  conversion 
of  neal  estate  is  rightfully  directed 
by  the  court  for  a  particular  pur- 
pose, as  for  payment  of  the  costs  of 
a  suit,  It  ettects  conversion  for  all 
purposes,  and  there  Is  no  equity  in 
favor  of  the  heir  at  law  of  the  owner 
to  have  the  surplus  proceeds  of  sale 
reconverted.  Surges  v.  Booth,  [1908] 
2  Ch.   648. 

84.  Hanklns  v.  Hankins,  173  Ky. 
476,  191  BW  268;  Nelson  v.  Hagers- 
town  Bank,  27  Md.  61;  Greenough  v. 
Small,  137  Pa.  128,  20  A  396;  Wents's 
App..  126  Pa.  641.  17  A  875;  Overdeer 
v.  Updergrafr.  89  Pa.  110;  Biggert's 
Bat^  20  Pa.  17.  See  generally  infra 
(  66. 

[a]  Thna,  where  real  estate  is 
sold  under  a  decree  of  court  during 
the  lifetime  of  defendant,  but  the 
sale  is  not  confirmed  until  after  his 
death,  there  is  no  conversion  of  it  to 
personalty.  Nelson  v.  Hagerstown. 
Bank,   27  Md.   51. 

[b]  Where  aa  heix  dies  after  land 
left  vy  hla  ancestor  has  been  sold 
under  orders  of  the  orphans'  court, 
and  confirmation  of  such  sale  has 
been  made,  but  before  the  deed  Is 
made,  his  interest  descends  as  land 
and  not  as  money.  In  re  Schmidt, 
182   Pa.    267,    87   A   928. 

85.  State  V.  Krebs.  6  Harr.  &  J. 
(Md.)  31;  In  re  Biggart.  20  Pa.  17. 

[a]  OompUaaos  with  oonOltlons  of 
■M*  aeoasMUT. — (1)  The  confirma- 
tion of  a  report  of  sale  in  partition, 
stating  that  a  certain  proportion  of 
the  purchase  money  was  to  be  paid 
when  the  deed  was  made  and  the 
remainder  at  the  death  of  the  Intes- 
tate's widow,  is  not  a  conversion  of 
the  realty  into  personalty  until  the 
conditions  of  the  sale  are  compiled 
with,  in  so  far  at  least  as  to  entitle 
the  purchaser  to  the  deed.  Biggert's 
Est.,  20  Pa.  17.  (2)  Where  real  es- 
tate is  sold  by  order  of  court,  the 
mutation  of  the  estate  from  real  to 
personal  may  be  determined  to  be 
complete  when  the  commissioner's 
sale  is  ratified  by  the  court  and  the 
purchaser  has  complied  with  the 
terms  of  It  by  paying  the  money,  ifi 
the  sale  is  for  cash,  or  by  giving 
bonds  to  the  representatives.  If  the 
sale  is  on  credit.  State  v.  Krebs,  6 
Harr.  ft  J.  (Md.)  31  [foil  Newcomer 
V.  Orem.  2  Md.  297.  56  AmD  717]. 

80.  Kolars  v.  Brown,  108  Minn. 
80.  121   NW  229,  133  AmSR  410. 


Oonflrmaticm  of  sale.  The  mere  facts  that  land 
has  been  sold  under  an  order  of  oonrt,  and  that 
bonds  for  the  purchase  price  have  been  executed,  do 
not  operate  as  a  conversion  of  the  land  into  per- 
sonal property;  it  is  only  where  the  sale  is  com- 
pleted by  confirmation  by  the  court**  and  the  con- 
ditions of  the  sale  are  complied  with"  that  a 
conversion  takes  place. 

[$  55]  2.  Sale  of  Land  to  Pay  DeUa.  Where 
under  an  order  of  the  court,  the  real  estate  is  sold 
to  pay  debts,  the  conversion  into  money  is  com- 
plete only  to  the  extent  and  for  the  purposes  for 
which  the  sale  was  authorized,**  and  any  surplus 
remaining  after  such  object  is  effectuated  continues 
in  its  original  character  of  realty;*'  and,  therefore, 
any  surplus  must  be  applied  to  the  payment  of  a 
judgment    obtained    against    the    heir    and    duly 

87.  Conn. — Phelan  v.  ESbin.  84 
Conn.  208.  79  A  187. 

Mass. — ^Adams  v.  Jonea^  176  Mass. 
186.  67  NB  862. 

Minn. — ^Kolars  v.  Brown.  108  HInn. 
60,  121  NW  229,  183  AmSR  410. 

N.  J. — Oberly  v.  Lerch.  18  N.  J. 
Bq.  846  [aff  18  N.  J.  Eq.  676]. 

W.  Va. — EV>wIer  v.  Lewis,  86  W. 
Va.   112.  14  SE  447. 

Bng. — Cooke  v.  Dealey,  22  Beav. 
198.  62  Reprint  1088;  Jermy  v.  Pres- 
ton.  13  81m.  856,  36  EngCh  856.  CO 
Reprint  138. 

Compare  Graham  v.  Dickinson,  3 
Barb.  Ch.  (N.  T.)  169  (where  a  tes- 
tator charged  hla  personal  estate 
with  iiayment  of  his  debts,  but  It 
being  insuflflclent  his  executors  ob- 
tained an  order  for  the  sale  of  his 
real  estate  In  the  possession  of  his 


devisees,  and  the  proceeds  Were  ap- 
plied to  the  payment  of  debts;  sub- 
sequently the  executors  Tecovered  a 
sum  of  money  upon  a  claim  which 
their  testator  held  at  the  time  of. his 
death;  and  it  was  held  that,  while  the 
money  thus  received  was,  in  equity, 
to  be  considered  as  a  substitute  for 
the  real  estate  sold  for  the  payment 
of  debts.  It  would  be  treated  as 
money  and  not  as  land  on  the  death 
of  a  devisee  entitled  thereto,  and 
would  go  to  her  personal  representa- 
tive). 

[a]  Btatntaa^^d)  In  ConnecU- 
cut.  under  Gen.  St.  (1902)  |  363,  pro- 
viding that  the  probate  court,  on  the 
application  of  the  executor  or  admin- 
istrator of  any  deceased  i>erson,  may 
In  Its  discretion  order  a  sale  of  real 
estate  of  the  estate,  and  after  pay- 
ment of  the  debts  distribute  the  sur- 
plus the  same  as  the  real  estate 
would  have  been  distributed  if  not 
sold,  the  fund  arising  from  such  a 
sale  is  treated  as  real  estate  to  be 
distributed  to  the  same  persons,  and 
subject,  as  between  them,  to  the 
same  encumbrances,  conveyances, 
and  equities  to  which  the  real  estate 
would  have  been  subject,  had  there 
been  no  conversion,  and  the  real  es- 
tate Itself  had  been  distributed. 
Phelan  v.  Elbin,  84  Conn.  208.  79  A 
187.  (2)  In  Massa6husetts,  under 
Pub.  St.  c  142  I  9,  It  Is  provided  that. 
In  every  sale  of  the  real  estate  of  a 
decedent  by  an  executor  or  adminis- 
trator, the  proceeds  remaining  on 
the  final  settlement  of  the  accounts 
shall  be  considered  as  real  estate 
and  be  disposed  of  as  such;  and  It 
has  been  held  under  this  statute  that 
the  unexpended  balance  of  the  pro- 
ceeds of  the  sale  of  real  estate  of  a 
testator,  sold  to  pay  debts.  Is  tft  it 
treated  as  real  estate,  and  must  be 
paid    over   by    the    administrator  to 


'Forlataroaaas,  davalopmsBtaandohaarsaln  the  law  see  cumulative  Annotations,  aem*  title,  pace  and  note  number. 
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docketed  after  the  death  of  the  anoestor  and  before 
the  sale."  The  Pennsylvania  courts  have  subscribed 
to  this  doctrine  to  the  extent  of  holding  that  such 
surplus  proceeds  vest  in  the  persons  entitled  to  such 
real  estate,  in  such  proportions  and  for  like  in- 
terests, respectively,  as  they  may  have  had  in  the 
real  estate,  although  they  vest  as  personalty  and  not 
as  realty.** 

[i  56]  3.  Partition  Sale.  The  better  doctrine 
seems  to  be  that  the  proceeds  of  land  of  an  intes- 
tate sold  in  partition  are  personalty,*^  but  in  some 
jurisdictions  they  are  held  to  still  retain  the  char- 
acter of  real  estate.**  No  conversion  takes  place 
by  virtue  of  prooeediogB  in  partition  before  sale  or 
an  allotment  and  acceptance  of  the  purparts;  un- 


til then  the  interests  of  the  several  owners  retain 
all  the  qualities  of  real  estate.** 

[$67]  4.  Foraclosuxs  Sale.  In  some  jurisdic- 
tions it  has  been  held  that,  where  a  moTtgage  is 
foreclosed,  the  surplus  remaining  after  the  satis- 
faction of  such  mortgage  is  personalty,  and  passes 
to  the  personal  representative  of  decedent."  In 
other  jurisdictions,  however,  such  surplus  has  been 
held  to  ^tain  the  character  of  realty  and  to  pass  to 
the  heir;**  and  where,  at  such  a  sale,  the  heirs  of 
the  mortgagee  purchase  the  land,  they  cannot  con- 
tend that  the  land  so  purchased  should,  in  the  settle- 
ment of  their  ancestor's  estate,  be  treated  as 
money." 

[$58]     6.     Tax  Sale.    It  has  been  held  in  the 


those  entitled  thereto.  Adams  t. 
Jones,   176  Mass.    186.  S7   NB  t6Z. 

88.  Kolars  v.  Brown,  108  Ulnn. 
80.   121  NW  229,  ISS  AmSR  410. 

88.  Culbertson's  App.,  7<  Pa.  146; 
Carter  v.  Trueman.  7  Pa.  316;  Erb  v. 
Erb,  9  Watts  &  8.  (Pa.)  147:  Orlder 
v.  McClay,  11  Serg.  &  R-  (Fa.)  224; 
Duler  V.  Young,  2  Yeates  (PaO_261; 
Buck's  Est.,  25  Pa.  Dtst.  867;  wale's 
Est..  11  Phlla.  (Pa.)  15((.  Compare 
Lloyd  V.  Hart.  2  Pa.  473,  46  AmD 
<12  (holdlnir  that  a  sale  of  real  es- 
tate by  the  committee  of  a  lunatic, 
for  the  payment  of  his  debts  under 
a  decree  of  the  court,  works  no  con- 
version of  the  surplus,  but  that  It 
remains  real  estate,  and ,  is  distrib- 
uted as  such  according  to  rules  of 
descent);  McCarthy's  Est.,  11  Phlla. 
(Pa.)  86  (holding  that  the  balance  of 
the  proceeds  of  real  estate  sold  for 
the  payment  of  debts  of  a  minor's 
father  remained  as  realty  and  would 
be  distributed  as  such). 

[a]  Wliar*  property  has  oao* 
T«sta<L— The  provisions  of  I  33  of 
the  act  of  Febr.  24,  1834.  that  the 
surplus  proceeds  of  the  land  of  a 
decedent  sold  at  a  sherilTs  sale  shall 
be  paid  to  his  executor  or  adminis- 
trator, and  by  him  be  distributed  as 
the  real  estate  from  which  they 
arise  would  have  been,  is  simply  an 
application  of  the  general  rule  in 
equity  with  regard  to  conversion, 
namely,  that  .the  operation  of  this 
rule  is  confined  to  the  flrst  trans- 
mission, and  that  the  money,  having 
once  vested  In  the  person  entitled 
thereto,  is  no  longer  to  be  treated  as 
real  estate.  Saufre's  App.,  10  Wkly 
NO  (Pa.)  118. 

SO.  Md. — Spurrier  v.  Spurrier,  1 
Bland  476  note. 

N.  J. — Jacobus  v.  Jacobus,  86  N.  J. 
Eq.  248   [aft  8«  N.  J.  Eq.  317]. 

N.  Y. — Hatter  of  Reeve,  88  HIsc. 
409,   77  NYS   936. 

Pa.— In  re  Scott,  187  Pa.  464,  20  A 
633;  Com.  v.  Pool,  6  Watts  82; 
Hough's  Est.,  8  Pa.  Dist.  187.  Com- 
pare In  re  Dolan,  231  Pa.  180.  80  A 
73  (holding  that,  where  within  two 
years  from  the  death  of  decedent  an 
undivided  interest  In  land  is  sold  in 
a  partition  suit  brought  in  his  life- 
time, and  the  fund  is  paid  to  his  ex- 
ecutrix,  the  fund   is  real  estate), 

S.  C. — Hottal  V.  Ekart,  86  S.  C.  341, 
88  SE  676. 

W.  Va. — Flndley  v.  Flndley,.42  W. 
Va.   372,   26  SE  433. 

Eng.— In  reMorgan,  [1900]  2Ch.  474. 

[a]  Baaaom  for  nua. — "This 
whole  doctrine  of  equitable  conver- 
sion, by  which  what  is  in  fact  land 
Is  treated  as  personalty,  or  money 
as  realty  is  merely  a  fiction  of  courts 
of  equity,  to  give  impress  to  prop- 
erty to  carry  out  the  intent  of  wills. 
This  reason  does  not  apply  to  a  sale 
in  lieu  of  partition,  where  the  very 
purpose  Is  to  change  it  into  money, 
so  It  may  be  divided.  3  Pom.  Eq. 
Jur.  I  1167,  says  that,  when  land  is 
sold  Dy  a  court,  it  is  the  doctrine  of 
the  court  that  its  character  should 
be  changed,  'only  so  far  as  may  be 
necessary  to  accomplish  the  partic- 
ular purpose.'  Then,  what  is  the 
purpose  in  partition  sales?    A  total 


division  of  dollars.  Tou  can  not  ac- 
complish the  purpose  otherwise  than 
by  dividing  the  dollars.  That  is  the 
very  end  to  be  accomplished — not 
like  a  sale  of  a  decedent's  land, 
where  there  is  a  surplus."  Flndley 
V.  Flndley,  42  W.  Va.  872,  877,  26  SB 
488. 

£b]  Bala  applMl^— In  the  absence 
of  any  statute  directing  otherwise, 
this  rule  is  applicable  when  distribu- 
tion is  made  to  the  guardian  of  an 
infant,  although  a  dlfTerent  rule 
may  prevail  where  the  court  retains 
control  of  the  fund.  Hottal  v. 
Ekart,  86  S.  C.  841,  68  SB  676. 

(c]  Vhar*  an  pcnona  havtar  a 
▼••Ud  or  ooBtlafMit  iBtmwst  are 
made  paitlaa  to  a  partition  suit,  and 
the  decree.  In  so  far  as  a  part  of  the 
land  subject  to  a  trust  is  concerned, 
substitutes  the  fund  created  by  the 
sale  of  the  land  as  the  trust  res, 
which  is  thereafter  kept  intact  in  the 
hands  of  the  trustee  for  the  purpose 
of  the  trust,  such  decree  being  con- 
clusive on  all  persons,  whether  in 
being  or  not  wno  might  be  or  be- 
come entitled  to  share  in  the  trust 
estate,  relieves  the  land  from  the 
trust.  Janpole  v.  Lasky,  94  App. 
Div.  363,  88  NYS  60  [afl  184  M.  T. 
639  mem.  76  NE  1097  mem]. 

91.  Ala. — Upshaw  v.  Upshaw,  180 
Ala.    204.   60  S   804. 

111. — Smith  V.  Smith,  63  111.  A.  684 
[afr  174  111.  62.  60  NB  1083,  43  LRA 
4031. 

Mass. — Chapln,  Petitioner,  148 
Mass.  688,  20  NE  195,  2  LRA  768. 

Va — ^Turner  v.  Dawson.  80  Va.  841. 

Eng. — ^Hopkinson  v.  Richardson, 
[19131  1  Ch.  284. 

[a]  Tbna,  (1)  where  land  subject 
to  assignment  of  homestead  and 
dower  is  sold  for  division,  the  pro- 
ceeds of  the  sale  will  be  treated  as 
land.  Upshaw  v.  Upshaw,  180  Ala. 
204,  60  S  804.  (2)  Money  in  the 
master's  hands,  arising  from  a  sale 
of  real  estate  in  partition  among 
heirs,  retains  all  the  qualities  of  real 
estate  as  far  as  either  administra- 
tor or  creditor  of  the  ancestor  is  con- 
cerned. Smith  v.  Smith,  68  111.  A. 
634    [afr   174   III.   61,   60  NB  1083,   43 


LRA   4031 

[b]     Sl<  .       . 

Where  a  court  of  equity  causes  land 


leotlon   of  party   satltlad,— 


to  be  sold  for  partition,  it  leaves  it 
to  the  party  entitled  to  the  proceeds 
to  designate  whether  he  will  hold 
them /as  personalty  or  as  realty;  and 
when  for  any  reason  that  party  is 
incapable  of  making  such  designa- 
tion, the  court  will  hold  them  sub- 
ject to  all  the  incidents  of  realty. 
Turner  v.  Dawson,  80  Va.  841;  Ashby 
V.  Smith,  1  Rob.   (40  Va.)   66. 

[c]  Vartltloa  aitumg  halra  of  bob. 
rsMdaat, — The  proceeds  of  the  sale 
and  rental  of  realty  in  Illinois  be- 
longing to  the  estate  of  a  foreign 
Intestate  in  a  partition  suit  between 
his  widow  and  heirs,  where,  by  Hurd 
Rev.  St.  (1893)  c  106  IS  6,  31,  the 
proceeds  of  such  a  sale  are  directed 
to  be  divided  among  the  parties  In- 
terested, are  to  be  regarded  as  real 
estate  for  distribution,  and  not  as 
personalty,  to  which  the  administra- 
tor in  the  state  of  decedent's  demi- 


cile  is  entitled  for  the  payment  of 
creditors'  claims  and  a  "family  al- 
lowance" to  the  widow  made  under 
the  local  laws  thereof,  which  were 
never  filed  nor  allowed  In  the  county 
court.  Smith  v.  Smith,  174  111.  52,' 
60  NE  1083,  43  LRA  408  [alt  63  111. 
A.   634]. 

[d]  bud  held  la  tnist, — Where 
land  held  in  trust  is  converted  by 
sale  In  partition,  the  proceeds  re- 
main realty  subject  to  the  same 
trusts.  C^apin,  Petitioner,  148  Mass. 
688,  20  NE  196,  2  LRA  768. 

[e]  A  fimd  la  eonrt  wpre— ntiiiy 
•■  iuaait's  alwre  of  proceeds  of  a 
sale  ordered  in  a  partition  action,  is 
subject  to  the  equity  to  reconvert 
into  realty,  is  Impressed  with  the 
character  of  real  estate,  and  at  the 
infant's  death  under  age  will  go  to 
his  heir  at  law;  and  this  rule  holds 
good  notwithstanding  the  facts  that 
the  infant,  by  his  next  friend,  re- 
quested a  sale  and  that  the  sale  was 
certified  to  be  for  the  Infant's  benefit. 
Hopklnson  v.  Richardson,  [1913]  1 
Ch.  284. 

9B.  In  re  Boyd,  138  Iowa  683,  690, 
116  NW  700,  17  LRANS  1220  Jolt 
Cyc];  Jenkins  v.  Slmms,  46  Md.  638; 
McLean  v.  Leitch.  162  N.  C.  266,  287, 
67  SE  490  [quot  Cyc];  Thompson  v. 
Owen,  8  Kulp  (Pa.)  36.  But  see  In 
re  Dodson,  [1908]  2  Ch.  638  (holding 
that  an  order  for  the  sale  of  realty, 
properly  made  by  the  court  in  a  par- 
tition action,  of  Itself  operates  as  a 
conversion  before  any  sale  takes 
place). 

[a]  The  latarest  of  a  bnalNuidi 
after  proceedings  in  partition,  of 
real  estate  of  which  his  deceased 
wife  Is  one  of  the  heirs,  is  real  es- 
tate.    Eberts  v.  Bberta,  56  Pa.  110. 

98.  Sweeney  v.  Horn.  190  Pa.  337, 
42  A  709;  In  re  Orange,  11907]  2  Ch. 
20:  In  re  Loveridge,  [1902]  2  Ch.  859. 

[a]  A  wuekaae  of  land  by  tlie 
asaeator  at  a  sheritTs  sale  is  a  con- 
version thereof  into  personalty^ 
Oumaer  v.  Barber,  182  Pa.  31,  37  A 
848. 

94.  Kitchens  v.  Jones,  87  Ark.  502, 
113  SW  29,  128  AraSR  38,  19  LRANS 
723;  Yarnum  v,  Meserve,  8  Allen 
(Mass.)  168;  Dunning  v.  Ocean  Nat. 
Bank,  81  N.  Y.  497,  19  AmR  293;  In 
re  Knapp,  25  Misc.  133.  64  NYS  927. 
But  see  Bogert  v.  Fumham,  10  Paige 
(N.  Y.)  496;  Bweeiey  v.  Willis,  1 
Bradf.  Surr.  (N.  Y.)  496  (both  cases 
holding  that  the  Interests  of  the 
owners  of  the  equity  of  redemption 
is,  by  such  sale,  converted  into  per- 
sonal estate). 

[a]  Baasoa  for  ml*. — An  equity 
of  redemption  In  mortgage  property 
being  an  estate  subject  to  all  the  in- 
cidents of  ownership,  a  surplus  aris- 
ing on  a  foreclosure  sale  of  land  be- 
longing to  a  decedent's  estate  is  not 
thereby  converted  into  personalty 
but  partakes  of  all  the  incidents  of 
real  estate.  Kitchens  v.  Jones,  87 
Ark.  502,  113  BW  29.  128  AmSR  36, 
19  LRANS  723  (distinguishing  part- 
nership assets).  ' 

90.  Johnson  v.  Patterson,  18  Lea 
(Tenn.)  626  (the  status  is  pre- 
sumably  that  of  an  ordinary  pur- 
chaser). 
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United  States  court  of  claims  that  a  surplus  re- 
maining after  a  sale  of  lands,  under  the  Direct  Tax 
Acts  of  1861  and  1862,  is  a  chose  in  action  and 
personal  estate,  although  derived  from  realty." 

[i  59]  6.  Persons  tinder  Disability — a.  Mar- 
ried Women.  In  the  United  States,  the  general 
rule  seems  to  be  that  where  the  real  estate  of  a 
feme  covert  is  sold  by  order  of  court,  the  proceeds 
of  such  sale  are  personalty,  and  on  her  death  pass 
to  her  husband  and  his  representatives.^'  but  there 
are  some  authorities  to  the  contrary.  .  The  mere 
order  of  court,  however,  for  the  sale  of  the  real 
estate  of  a  feme  covert  does  not  convert  the  realty 
into  personalty,  and  until  an  actual  sale,  confirmed 
by  the  court,  the  nature  of  the  estate  remains  un- 
changed." 

In  England,  by  virtue  of  the  Leases  and  Sales 
of  Settled  Estates  Act,  where  the  real  estate  of  a 
married  woman  is  sold  by  order  of  court,  in  the 
, absence  of  election  by  such  married  woman  (pro- 
vided for  by  statute),'  the  proceeds  of  such  sale  are, 
on  her  death,  treated  as  realty  for  the  purposes  of 
devolution.^  But  by  statute  the  share  of  a  married 
woman  in  the  prpceeds  of  the  sale  of  real  estate 


devised  to  her  in  fee,  whieh  real  estate  has  been 
sold  in  a  partition  suit,  may  be  treated  as  person- 
alty and  paid  to  her  husband  on  her  electing,  by 
examination  in  court,  to  take  the  money  as  personal 
estate.* 

[$60]  b.  Infants.  The  rule  in  a  number  of 
jurisdictions  is,  that,  when  the  real  estate  of  an  in- 
fant is  converted  into  money  by  statute  or  by  order 
of  court,  and  the  infant  dies  intestate  before  at- 
taining its  majority,  the  fund  will  be  treated  as 
real  estate,  and  as  such  will  descend  to  the  heirs  at 
law  of  the  infant;*  and  it  is  immaterial  that  the 
sale  is  made  at  the  request  of  the  infant.*  But  it 
has  been  held  that  the  proceeds  of  infants'  interest 
in  land,  held  by  them  as  tenants  in  common  and 
sold  at  a  partition  sale,  become  personal  property, 
if  and  when  the  infants  attain  their  majority.*  It 
has  also  been  held  that  the  above  rule  applies  only 
to  the  first  transmission  of  the  property,  and  that, 
where  the  land  of  an  ancestor  is  sold  and  the  pro- 
ceeds thereof  pass  to  an  infant,  although  they  pas 
to  him  as  real  estate,  such  proceeds  thereafter  re- 
sume' their  actual  character  as  personalty  and  as 
such  pass  to  the  descendants  of  such  infant.'     In 


96.  Cromwell  y.  U.  S..  28  Ct.  CI. 
803;  Qraham  v.  C.  S.,  21  Ct.  CI.  47; 
Chlsholm  V.  U.  S..  19  Ct.  CI.  485; 
Chaplin  V.  U.  S..  19  Ct.  CI.  424. 

n.  Ky.— Smith  v.  Smith,  6  KyL 
217. 

Mass, — Bmerson  v.  Cutler,  14  Pick. 
108. 

N.  Y. — ^Denham  v.  Cornell,  7  Hun 
662   [aff  67  N.  T.  6B6]. 

Pa. — Gutahall  v.  Goodyear,  107  Pa. 
123;  Spansler's  App..  24  Pa.  424; 
Yohe  V.  Barnet,  1  Binn.  368.  See 
also  Hay's  App.,  62  Pa.  449  (holding 
that  the  act  of  March  29,  1832,  pro- 
hibiting the  orphans'  court  from 
awarding  a  payment  of  a  married 
woman's  portion  to  her  husband  un- 
less he  gives  security,  does  not  pre- 
clude a  conversion  of  such  portion 
consisting  of  realty  into  personalty 
on  partition:  that  the  act  extended 
no  farther  than  to  regulate  the  first 
descent,  and  after  it  vested  in  the 
heirs,  it  was  no  longer  Heal  estate 
for  any  purpose).  But  see  Oesterle's 
Est,,  25  Pa.  Dist.  B88  (where  real  es- 
tate of  decedent  is  sold  under  the 
Price  Act  of- April  18.  18B3,  [P.  L. 
§03]  the  share  of  mtftried  woman 
in  proceeds  of  sale  passes  from  her 
OD  her  decease  as  real  estate). 

Tenn. — Cowden  v.  Pitts,  2  Baxt 
59;  Jones  v.  Walkup.  6  Sneed  136. 

98.^  McLean  v.  Leitch,  152  N.  C. 
266.  67  SS  490. 

[al  Xa  Vorth  OaroUB*,  under  Re- 
visal  (1905)  I  2516,  providing  that 
in  partition  the  court  shall  direct 
the  share  of  any  infant,  married 
woman,  etc.,  to  be  so  invested  that 
it  may  be  secured  to  such  parties 
or  to  their  real  representatives,  the 
interest  of  such  parties  in  proceeds 
of  the  sale  is  realty  and  goes  to 
their  real  representatives.  McLean 
V.  Leitch,  152  N.  C.  286,  67  SE  490. 
.  99.  Beyer  v.  Reesor,  5  Watts  & 
S.  (Pa.)  601;  Ferree  v.  Com.,  8  Serg. 
&  R.  (Pa.)  312.  See  also  Withers' 
App.,  14  Serg.  &  R.  (Pa.)  186,  16 
AmD  488  (recognising  the  rule). 

[a]  Thna,  where  a  female  heir 
died  after  the  order  of  the  court  for 
the  sale  of  her  share  of  real  estate 
had  been  granted,  but  before  an 
actual  sale  her  husband  was  not  en- 
titled, as  her  administrator,  to  the 
whole  of  her  share  of  the  money 
arising  from  the  sale,  and  he  was 
entitled,  as  tenant  by  the  curtesy, 
only  to  the  Interest  of  it  during  life. 
Ferree  v.  Com.,   8  Serg.  &  R.  312. 

1.     See  cases  infra  note  3. 

a.    Mlldmay  v.  Qulcke.  6  Ch.  D.  568. 

3.  Wallace  v.  Greenwood.  16  Ch. 
D.  362;  Standerlng  v.  Hall.  11  Ch.  D. 
662;  In  re  Shaw,  49  L.  J.  Ch.  213. 


[a]  Wlisr*  pvooMda  •*•  iwdar 
£aOO-— Where,  in  a'partltlon  action, 
the  share  of  a  married  woman  In  the 
proceeds  of  sale  of  real  estate  Is  un- 
der £200,  the  court  will  order  the 
same  to  be  paid  out  to  her  on  her 
separate  receipt  and  on  afSdavlt  ox 
no  settlement,  and  will  dispense  with 
her  separate  examination  as  to  her 
election  to  take  the  money  as  per- 
sonal estate.  Wallace  ▼.  Greenwood, 
16  Ch.  D.  862. 

4.  N.  J. — Merrlam  v.  Dunham,  62 
N.  J.  Eq.  667,  50  A  236;  Wetherlll  v. 
Hough.  52  N.  J.  Ea.  688,  29  A  692; 
Fidler  V.  Hlggins,  21  N.  J.  Eq.  138: 
Oberiy  v.  Lerch,  18  N.  J.  Eq.  846 
[air  18  N.  J.  Eq.  675J;  Snowhill  v. 
SnowhlU,  2  N.  J.  Eq.  80. 

N.  Y. — In  re  Price.  67  N.  Y.  231; 
Horton  v.  McCoy,  47  N.  Y.  21;  For- 
man  v.  Marsh,  11  N.  Y.  644;  Wells  v. 
Seeley,  47  Hun  109;  In  re  fhomas,  1 
Hun  473,  4  Thomps.  &  C.  410;  Shum- 
w^ay  v.  Cooper,  16  Barb.  666;  Pore- 
man  v.  Foreman,  7  Barb.  216;  Matter 
of  Reeve,  38  Misc.  409,  77  NYS  986; 
Matter  of  Woodworth,  6  Dem.  Surr. 
166.  Compare  Matter  of  Stiger,  7 
Misc.  268,  28  NYS  163,  Glbb.  Surr. 
36  (holding  that,  under  the  Transfer 
Tax  Law,  an  infant's  share  of  the 
proceeds  of  a  partition  sale  of  realty 
was  deemed  personalty  and  not 
exempt  as  real  estate  passing  to  her 
father,  brother,  and  sister). 

N.  d— McLean  v.  Leitch,  162  N.  C. 
266,  87  SE  490;  Wood  v.  Reeves,  68 
N.  C.  271;  Bateman  v.  Latham,  56  N. 
C.  85;  Jones  v.  Edwards.  S8  N.  C. 
336;  Dudley  v.  Wlnfleld,  45  N.  C.  91: 
March  v.  Berrier,  41  N.  C.  B24;  Scull 
v.  Jernigan,  22  N.  C.  144. 

Pa. — Holmes'  App.,  58  Pa.  389; 
Grenawalt's  App..  37  Pa.  95;  Tllgh- 
man's  Est.,  6  Whart.  44;  Hough's 
Est.,  3  Pa.  Dlst.  187. 

5.  C— Major  v.  Hunt,  64  8.  a  97. 
41   SE  816. 

W.  Va.— Flndley  v.  Flndley,  42  W. 
Va.  372,  26  SE  433. 

Eng. — In  re  Norton,  [1900]  1  Ch. 
101;  Kelland  v.  Fulford,  6  Ch.  D.  491; 
Foster  v.  Poster,  1  Ch.  D.  588;  Ex  p. 
Phillips,  19  Ves.  Jr.  118,  84  Reprint 
463. 

[a]  BeasoB  for  role. — "This  rule 
rests  upon  the  principle,  that  dur- 
ing disability  neither  the  married 
woman,  nor  infant,  nor  lunatic,  can 
exercise  the  right  of  election  to  take 
their  respective  Interests  as  money, 
and  therefore  the  proceeds  will  be 
held  in  their  unconverted  character 
as  realty  until  such  election  can  be 
legally  made."  McLean  v.  Leitch, 
162  N.  C.  266,  267.  67  SE  490. 
[b]    Kxile  appUetU— Where  lands  of 


an  infant  are  sold  under  order  of  the 
court,  and  the  funds  arising  there- 
from are  directed,  when  due,  to  be 
paid  into  court,  to  await  its  further 
order,  the  property  Is  not  thereby 
converted  into  personalty.  Major  v. 
Hunt,  64  S.  C.  97.  41  SE  81S. 

tc]  Wliere  tta*  oomwunlam  !•  eoi>- 
polaory,  that  Is,  against  the  will,  or 
without  the  consent,  of  the  owner, 
the  fund  will  be  treated  as  real  es- 
tate until  the  owner  being  sui  juris, 
or  of  disposable  capacity,  manifest^ 
a  wllllnniess  to  accept  it  as  per- 
sonalty. W'etherell  v.  Hough,  52  N.  J. 
Eq.  (83,  28  A  692;  Ware  v.  PolhllU 
11  Ves.  Jr.  267,  278,  82  Reprint  1087 
(where  Lord  Chancellor  Eldon  said: 
"I  have  uniformly  made  It  a  rule, 
since  I  have  sat  here,  where  propertv 
of  one  nature  has  been  applied  for 
the  benefit  of  an  infant  to  property 
of  another  nature,  to  have  an  ex- 
press provision,  that  if  he  shall  not 
attain  the  age,  at  which  he  will  have 
a  dlsposeable  power,  the  representa- 
tive shall  not  be  prejudiced  in  any 
degree  by  the  act  done  by  the  (3ourt 
in  contemplation  of  the  infant's  bene- 
fit. In  all  the  circumstances  surpriie- 
or  accident  can  throw  round  It"). 

id]  roreclosiua  ■•la_It  has  been 
held  that,  when  at  ther  time  of  the 
sale  of  mortgaged  premises  under 
decree  of  foreclosure,  the  equity  of 
redemption  therein  is  owned  by  a 
minor  and  a  surplus  arises  from  the 
sale,  the  interest  of  the  minor  therein 
is  deemed  real  estate  and  will  be  dis- 
posed of  as  such  at  his  death,  if  he 
dies  under  age;  and  that  such  sur- 
plus will  not  be  converted  into  per- 
sonalty, even  when  it  has  been  in- 
vested by  the  court  in  personal  se- 
curities for  the  benefit  of  such  minor. 
Sweesy  v.  Thayer,  8  N.  Y.  Super.  286. 
See  generally  supra  |  67. 

[e]  aatopMla— Where  all  tenants 
in  common  of  real  estate  who  are  of 
age  undertake  to  convey  the  fee.  In- 
cluding the  interest  of  one  not  of 
age,  and  the  portion  of  the  purchase 
money  supposed  to  represent  the  In- 
terest of  the  latter  is  paid  to  his 
guardian,  as  to  the  adults  the  con- 
version is  out  and  out,  and  the  fund 
so  held  by  the  guardian  will  be 
treated  as  personal  estate  as  be- 
tween the  adults  and  the  legal  rei>- 
resentatlves  of  the  infant  In  case  of 
his  death.  Wetherell  v.  Hough.  62 
N.  J.  Eq.  683,  29  A  692. 

5.     In  re  Norton.  [1900]  1  Ch.  101. 

a.  Williams  V.  Post,  168  App.  Div. 
818.  143  NYS  1027. 

PartltloB  ■»!•  guarnxwUr  see  supra 

7.    Wents's   App.,   128   Pa.   641.   17 
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some  jmisdietions,  however,  it  is  held  that,  where 
real  estate  of  an  infant  is  sold,  pursuant  to  a  stat- 
ute or  order  of  court,  and  the  infant  subsequently 
dies  during  minority  and  intestate,  the  proceeds  of 
the  sale  go  to  such  infant's  distributees  as  person- 
alty, and  not  to  his  heirs  as  realty.^  Lands  pur- 
chased by  the  guardian  of  an  infant  with  his  per- 
sonal estate  will,  in  case  of  his  death  during  his 
minority,  be  considered  as  his  personal  property.' 

[i  61]  C  LimaticB.  Where  the  real  estate  of  a 
lunatic  is  sold  by  his  committee,  under  a  statute  or 
by  order  of  court,  the  better  doctrine  is  that  the 
proceeds  of  such  sale  remain  realty  for  the  purpose 
of  distribution  on  the  death,  of  the  lunatic;^**  and 
where  such  proceeds  are  regarded  as  realty,  the  in- 
crease or  gain  derived  from  the  sale  of  securities 
in  which  they  are  invested  is  also,  to  be  treated  as 
realty;*^  but  the  income  from  such  investment  de- 
rived during  the  life  of  the  lunatic  is  to  be  treated 
as  personalty.^'  Where  the  committee  of  a  lunatic 
invests  part  of  his  personal  estate  in  lands  in  fee, 
such  lands  should  be  regarded  as  personalty.'* 

[$  62]  7.  Personalty  into  Bealty— a.  In  Oen- 
•raL  Where,  for  the  security  of  the  fund,  money 
is  converted  into  land  by  a  judicial  decree  the  land 
is  substituted  for  the  fund  and  goes  to  the  person 


who  would  have  taken  the  fund  had  it  remained 
specifically  personal  estate.'* 

Foteclosnxe  sale.  A  foreclosure,  obtained  by  a 
mortgagee  after  the  publication  of  a  will,  converts 
the  mortgage  from  personal  into  real  estate,  which 
descends  to  the  heirs,  unencumbered  by  any  bequest 
in  the  will  not  charged  on  the  real  estate;"  but  to 
produce  this  effect  the  foreclosure  must  be  com- 
plete, extending  to  every  person  having  a  right  to 
redeem.'* 

[f  63]  b.  Infants.  By  decree  of  court.  Al- 
though a  court  of  equity  may  direct  and  sanction 
the  conversion  of  an  infant's  personal  estate  into 
realty,  where  it  is  for  the  manifest  convenience  and 
•advantage  of  the  infant,"  yet  the  general  rule  is 
that  such  property  will  continue  to  be  considered 
as  personalty  during  the  minority  of  such  infant, 
to  the  same  extent  as  before  such  conversion  was 
made,  and  on  his  death  under  age  will  pass  to  his 
X>ersonal  representatives." 

By  act  of  gnardian.  Where  a  guardian  without 
authority  converts  an  infant's  personal  property 
into  realty,  such  property  will  be  regarded  in  equity 
as  personalty,  and  on  the  death  of  the  infant  before 
attaining  his  majority  will  pass  to  his  personal  rep- 
resentatives and  not  to  his  heirs." 


A  875;  Kann'B  Est.,  69  Pa.  219;  Mc- 
Cune's  App.,  85  Pa.  450;  Hay's  App., 
52  Pa.  449;  P^nnell'a  App.,  20  Pa. 
515;  Dyer  v.  Cornell,  4  Pa.  359;  Gil- 
bert V.  Garber,  7  PaLJ  381-  Eckert'a 
Eat.,  12  Phlla.  93;  Steed  v.  Preece,  L. 
R.   18  Bq.  192. 

tal  Wh*n  R  gauiiaax  salla  ra*!^ 
of  nu  mlBom,  under  the  act  of  April 
18,  1868,  the  minor  dies,  and  the 
gruardian  pays  the  amount  to  the  ad- 
ministrator, who  accounts  for  It  aa 
money  on  the  distribution  of  such 
fund,  it  is  to  be  treated  as  person- 
alty.    Ray's  Bst.,  24  Pa.  Co.  866. 

&  Arlc. — In  re  Simmons,  66  Ark. 
48S,  18  SW  933. 

I>el. — ^Eix  p.  Jordan,  4  Del.  Ch.  616. 

Ky. — Farrls  v.<  Bingham,  164  Ky. 
444.  176  SW  649. 

Md.— Dorsey  y.  Gilbert,  11  Gill  & 
J.  87. 

Mass. — Emerson  v.  Cutler,  14  Pick. 
108. 

Ob. — ^Armstron?  T.  Miller,  6  Oh. 
118. 

[a]  Bale  fox  aappoa^  and  bmIB' 
iaoamoa. — Where  the  court,  having 
Jurisdiction,  sells  the  -realty  of  in- 
fants for-  their  support  and  main- 
tenance, the  property  Is  converted 
Into  personalty,  and  the  proceeds 
may  be  expended  by  their  guardian. 
Farrls  v.  Bingham,  164  Ky.  444,  176 
SW  649. 

9.  Collins  v.  Champ,  16  B.  Hon. 
(Ky.)  118,  61  AmD  179;  Davis'  App., 
60  Pa.  118. 


ParaoaaItT   (nto    zaalty    fenantlly 
Be  supra  ||  47-49. 
10.    Kjr.— McClaln  v.  McClaln,    161 


Ky.  366,  '868,  161  SW  926,  AnnCas 
1915A  165    [clt  Cyc]. 

N.  Y. — Matter  of  McMillan,  126 
App.  Dlv.  168,  110  NTS  622;  Walrath 
V.  Abbott,  75  Hun  446,  27  NYS  629; 
Erandreth  t.  Brandreth,  64  Misc.  168. 
103  NYS  1074;  Matter  of  Reeve, 
38  Misc.  409.  77  NYS  936;  Cutting  v. 
Lincoln,  9  AbbPrNS  436. 

Pa. — Holmes'  App.,  63  Pa.  339; 
Hart's  App.,  8  Pa.  32;  Lloyd  v.  Hart, 
2  Pa.  473.  46  AmD  612;  Buck's  Est., 
25  Fa.  Dlst.  367;  Hough's  Est.,  3,  Pa. 
Dlst.    187. 

Eng. — In  re  Tugwell,  27  Ch.  D.  809; 
In  re  Barker,  17  Ch.  D.  241;  Midland 
Counties  R.  Co.  v.  Oswln,  1  Coll.  74, 
28  EngCh  74,  68  Reprint  327.  Com- 
pare Matter  of  Cross.  1  Sim.  N.  S. 
260,  40  EngCh  260,  61  Reprint  101 
[dlst  Midland  Counties  R.  Co.  v.  Os- 
win,  supra]  (holding  that  money  paid 
In'o  court  by  a  railway  company,  for 
land  taken  under  the  Lands  Clauses 
Act.  from  a  person  who  was  in  a 
state  of  mcDtal  Imbecility,  and  who 


continued  in  that  state  until  his 
death,  but  was  not  the  subject  of  a 
commission  of  lunacy,  should  not  be 
reinvested  In,  or  considered  as,  land, 
but  should  be  paid  to  his  executors); 
Oxenden  v.  Compton,  2  Ves.  Jr.  69,  30 
Reprint  527  (holding  that  the  prod- 
uce of  timber  on  the  estate  of  a 
lunatic,  cut  and  sold  by  order  on 
report  that  it  would  be  for  his  bene- 
fit, is  personal  assets). 

Ont. — Campbell  v.  Campbell,  19 
Grant   Ch.    (U.   C.)    254. 

[a]  BstoppeL — A  cotenant  of  land 
with  a  lunatic,  with  whom  he  was 
related  so  as  to  be  entitled  to  in- 
herit from  him  as  heir  at  law,  was  a 
party  to  a  decree  purporting  to  di- 
vest the  lunatic  of  his  Interest  in 
the  land,  and  requiring  such  coten- 
ant to  pay  therefor.  It  was  held 
that  after  the  lunatic's  death  the 
cotenant  was  estopped  to  deny  that 
the  lunatic's  Interest  was  converted 
into  personalty.  Anderson's  App.,  4 
Teates  (Pa.)  36. 

[b]  Where  ■  eommltte*  yum  sna- 
MBdady— A  lunatic's  realty  was  sold 
by  his  committee  in  1871.  In  1872, 
by  a  decree  adjudging  him  restored 
to  sanity,  the  committee  was  sus- 
pended, and  they  filed  an  account  of 
the  proceeds  of  the  sale,  which  they 
retained  and  reinvested  until  18  85, 
when  by  a  further  decree  the  suspen- 
sion was  terminated  and  they  were 
reinstated  as  committee.  It  was 
held  that  on  the  lunatic's  death  the 
proceeds    should    be    distributed    as 

fiersonalty,  the  restoration  of  the 
unatic  to  sanity  in  1872,  and  the 
subsequent  reinvestment  of  the  pro- 
ceeds of  the  realty,  although  not 
actually  made  by  him,  causing  such 
proceeds  to  lose  the  character  of 
realty  impressed  on  them  by  the 
original  sale.  Jones'  Est.,  8  Pa.  Dlst 
318 

[c1  Payment  Into  oonzt  of  the 
portion  of  a  lunatic  in  the  proceeds 
of  land  sold  in  partition  is  not  a  pay- 
ment to  a  person  "absolutely  en- 
titled" thereto,  so  as  to  render  it 
thereafter  personalty.  In  re  Barker, 
17  Ch.  D.  241. 

11.  Cutting  V.  Lincoln,  9  AbbPrNS 
(N.  T.)  436. 

13.  Cutting  V.  Lincoln,  »  AbbPrNS 
(N.   T.)    436. 

13.  Collins  V.  Champ,  16  B.  Mon. 
(Ky.)  118.  61  AmD  179. 

Personalty,  Into  realty  ■'•a'raUy 
see  supra   tV  47-49, 

14.  Vandewalker  v.  Rollins,  63  N. 
H.  460.  3  A  625;  In  re  Brennan.  220 
Pa.  232.  69  A  678,  16  LRANS  869. 

IB.     Swift  V.  Bdson,  6  Conb.  581. 


M.     Swift  V.  Edson,  6  Conn.  531. 

17.  Williams'  Case,  8  Bland  (Md.) 
186;  Witter  v.  Witter,  3  P.  Wms.  99, 
24  Reprint  986;  Winchelsea  v.  Nor- 
cllfle,  1  Vem.  Ch.  436,  28  Reprint 
669. 

"There  are  many  cases  in  which 
the  Court  will,  for  the  manifest  con- 
venience and  advantage  of  the  in- 
fant, direct  or  sanction  the  making 
of  an  absolute  purchase  of  real  estat» 
with  his  personalty,  or  with  the  rents 
.and  profits  or  proceeds  of  his  estate; 
and  thus,  in  fact,  convert  his  person- 
alty into  realty.  This,  however,  is 
never  done  without  a  complete  saV- 
ing  to  the  infant  of  all  his  riglkts  by 
continuing  to  consider,  during  his  In- 
fancy, the  property  as  personalty  to 
the  same  extent  as  before  such  con- 
version was  made.  Because  the 
Court  can  neither  do  nor  sanction 
any   Act   which    may,    in   Its    conso- 

?uenceB,  Impair  the  rights  of  the  In- 
ant,  or  those  who  may  claim  under 
him,  either  by  altering  the  nature 
■of  his  property  .  .  .  or  by  chang- 
ing his  domicile  so  as  to  cast  it  into 
a  different  course  of  succession." 
Williams'  Case,  3  Bland  (Md.)  186. 
190. 

18.  Williams'  Case,  8  Bland  (MdJ 
188:  Paul  v.  York.  1  Tenn.  Ch.  547; 
TuUlt  V.  Tulllt,  Ambl.  «70;  27  Re- 
nrint  246,  Dick.  322,  21  Reprint  298; 
Sergeson  v.  Sealey,  2  Atk.  412,  28 
Reprint  648;  Webb  v.  Shaftsbulr,'  « 
Madd.  100,  66  Reprint  1029;  Ex  p. 
Phillips,  19  Ves.  Jr.  118,  34  Reprint 
468;  Ashburton  v.  Ashburton,  6  Ves. 
Jr.   6,   81   Reprint   910. 

[a]  Beaaoa  for  ml*.— >The  reason 
why  an  Infant's  personalty  turned 
into  realty  Is  treated  as  personalty 
is,  that  the  ages  at  which  an  Infant 
may  dispose  of  real  and  of  personal 
estate  differ.  Plerson  v.  Shore,  1 
Atk.   480,    26   Reprint  305. 

IS.  Matter  of  Bolton.  159  N.  Y. 
129,  58  NE  756;  Empire  State  Surety 
Co.  V.  Cohen.  93  Misc.  299,  156  NYS 
935;  Singleton  v.  Love,  1  Head 
(Tenn.)  367;  Roberts  v.  Jackson,  8 
Terg.   (Tenn.)  77. 

[a]  Thas,  (1)  where  a  guardian, 
without  order  of  the  court,  converts 
the  estate  of  his  ward  by  Investing 
th^  money  in  land,  and  the  ward  dies 
under  age,  his  personal  representa- 
tive may  treat  such  real  est'itte  so 
purchased  as  personalty  and  as  dis- 
tributable as  such.  Singleton  y. 
Ijove,  1  Head  (Tenn.)  357.  (2) 
Where  moneys  of  an  infant  are  in- 
vested In  land  without  authority  of 
the  court,  title  beiiw.,  taken  in  the 
name  of  the  guardia?,  the  character 
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[}  64]  B.  Ezarcise  of  Bi^t  of  Eminent  Domain. 
The  better  doctrine  seems  to  be  that  where  there  is 
a  compulsory  conversion  of  real  estate,  that  is, 
a^inst  the  will  or  consent  of  the  owner,  such  as  the 
exercise  of  the  right  of  eminent  domain,  the  fund 
will  be  treated  as  real  estate  until  the  owner,  being 
Bui  juris  or  of  disposable  capacity,  manifests  a  will- 
iugness  to  accept  it  as  personalty,^  although  in 
some  jurisdictions  the  award  in  such  proceedings 
is  r^arded  as  personal  proi)erty.**  Notice  of  an 
intention  to  take  the  land  does  not  work  a  conver- 
sion;" but  where  the  price  in  case  of  a  compulsory 
sale  is  agreed  on,  the  conversion  is  complete,  al- 
though the  money  is  not  paid  into  court  until  after 


the  death  of  the  owner."  It  has  been  held  that 
where  the  land  is  held  in  trust,**  or  is  held  by  an 
infant,**  or  lunatic,**  the  proceeds  will  be  regarded 
as  continuing  in  the  character  of  realty. 

[i  65]  0.  Time  of  OonveraioiL  Where  Und  is 
directed  to  be  sold  by  order  of  court,  the  conversion 
of  the  realty  into  personalty  ordinarily  does  not 
take  place  until  the  confirmation  of  such  sale  by  the 
court;  this  act  of  the  court  is  necessary  to  change 
the  character  of  the  property  from  realty  to  per- 
sonalty, and  without  it  the  rights  of  all  parties  as 
to  the  proceeds  will  remain  as  if  there  had  been  no 
sale.*'      However,  it  has  been  held  that  the  conver- 


of  such  funds  as  personalty  Is  not 
changed.  Ejmplre  State  Surety  Co.  v. 
Cohen,  93  Misc.  299,  166  NYS  935. 
(3)  Real  property,  purchased  by  a 
guardian  with  the  funds  of  the  ward, 
pursuant  to  an  unauthorised  order 
of  the  surrogate,  will  be  treated,  with 
reference  to  the  statute  of  descents, 
as  personal  property  of  the  ward. 
Matter  of  Bolton,  159  N.  T.  129,  63 
NB   756. 

30.  111. — Mayer  v.  McCracken,  246 
111.    661,    92    KB    365. 

Mass. — Slmonds  v.  SImonds,  112 
Mass.  167. 

Mo. — ^Kansas  City  v.  North  Ameri- 
can Trust  Co.,  110  Mo.  A.  «47,  85  SW 
681   (money  paid  Into  court). 

N.  J.— WetherlU  v.  Hough,  £2  N.  J. 
Kq.    683.    29   A   592. 

Pa. — In  re  Tatham,  250  Pa.  269,  95 
A  620,  AnnCasl917A  856.  Compare 
Pleasants*  App.,  77  Pa.  366  (manu- 
mission of  slaves  and  appropriation 
of  money  to  comi>ensate  their  holders 
held  a  conversion  of  the  slaves  from 
realty  Into  personalty);  Stark's  Eist., 
9  Kulp  120  (holding  that  land  taken 
by  condemnation  proceedings  in  the 
decedent's  lifetime  is  converted  into 
personalty,  namely,  the  damages  al- 
lowed for  the  taking). 

Bng. — Matter  of  Wharton.  6  De  Q. 
M.  &  a.  33,  54  BngCh  28,  43  Reprint 
781;  Matter  of  Taylor,  9  Hare  596,  41 
BngCh  596,  68  Reprint  650;  In  re 
Stewart,  1  Smale  &  O.  32,  65  Reprint 
15.  See  also  Re  Harrop,  3  Drew. 
726,  61  Reprint  1080  (the  case  of  a 
felon  who  was  convicted  and  trans- 
ported; In  this  case  if  the  proceeds 
of  the  sale  had  been  held  to  be  per- 
sonalty they  would  have  escheated 
to  the  orown;  they  were  held  to  be 
realty).  But  see  Cadman  v.  Cad- 
man,  III.  R.  13  Elq.  470  (shares  in  navi- 
gation company  converted  into  per- 
sonalty by  virtue  of  act  of  parlia- 
ment). 

Can. — Kearney  V.  Kean,  3  Can.  S. 
C.   832. 

[al  Bill*  RVVliad. — ^Where  land  de- 
vised to  testator's  daughter  by  a  base 
or  determinable  fee  was  taken  in 
condemnation  proceedings  In  which 
all  the  parties  having  any  Interest 
were  made  defendants,  the  fund 
awarded  took  the  place  of  the  land, 
and  was  subject  to  the  same  limita- 
tions as  to  ownership  ax  the  real 
estate  had  been.  Mayer  v.  Mc- 
Cracken, 245  III.  651,   92  NB  356. 

(b]  U«M  or  •BonmteanoMi  on  the 
land  are  transferred  to  the  fund  paid 
Into  court  in  the  order  of  priority 
In  which  they  were  held  on  the  land 
before  It  was  taken.  Kansas  City 
V.  North  American  Trust  Co.,  lie 
Ho.  A.  647.  85  SW  681. 

n.  U.  S.  V.  Baker,  183  Fed.  280; 
King  V.  New  York,  102  N.  Y.  172.  6 
NB  396;  BaHou  v.  Ballou,  78  N.  Y. 
32B;  Harris  v.  Kingston  Realty  Co., 
116  Ann.  Div.  704,  101  NYS  1104; 
Fawcelt  ▼.  New  York,  112  App.  Dlv. 
165,  98  NYS  286;  Van  I.,oan  v.  New 
York,  106  App.  Dlv.  672.  94  NYS 
221;  Matter  of  Seventh  Ave.,  69  App. 
Dlv.  176.  69  NYS  63;  Stay  y.  Stay,  69 
Wash.  661.  110  P  649;  Hoskin  v. 
Toronto  Gen.  Trusts  Co..  12  Ont.  480 
(where  money  was  paid  Into  court). 


But  see  Durando  v.  Durando,  23  N. 
Y.  331  (where  the  proceeds  wore 
held  to  descend  as  land). 

[a]  aommnnlty  property.— Where 
community  property  is  condemned 
for  public  use,  the  award  does  not 
become  realty  under  the  doctrine  of 
equitable  conversion,  but  remains 
personalty  subject  to  the  husband's 
control,  notwithstanding  the  wife  is 
not  living  with  her  husband  because 
of  his  fault.  Stay  v.  Stay,  59  Wash. 
661,    110    P    549. 

22.  Haynes  v.  Haynes,  1  Dr.  A 
Sm.  426,  62  Reprint  442;  In  re  Bat- 
tersea  Park  Acts,  9  Jur.  N.  S.  883; 
RIghton  v.  Rlghton,  36  L.  J.  Ch.   61. 

23.  In  re  Manchester,  etc.  R.  Co., 
19  Beav.  365,  62  Reprint  391;  Bx  p. 
Hawkins,  13  Sim.  669.  36  BngCh  669, 
60  Reprint  221.  Compare  Bx  p. 
Walker,  1  Drew.  508,  61  Reprint  546 
(holding  that  an  agreement  between 
a  landowner  and  a  company  having 
compulsory  powers  to  take  land,  giv- 
ing the  company  the  right  to  take 
any  amount  of  the  land  it  desired,  at 
a  certain  price,  does  not  work  a  con- 
version as  before  the  landowner's 
death,  in  case  the  land  is  not  taken 
until   after  his  death). 

24.  Slmonds  v.  Simonds,  112  Mass. 
167;  Holland  v.  Cruft,  3  Gray  (Mass.) 
162;  Gibson  v.  Cooke,  1  Mete.  (Mass.) 
75;  Hough's  Est.,  3  Pa.  Dist.  187;  In 
re  Skeggs,  2  De  G.  J.  &  S.  633,  67 
BngCh  417,  46  Reprint  482;  In  re 
Bagot,   31    t.   J.   Ch.   772. 

25.  Kelland  v.  Pulford,  6  Ch.  D. 
491:  London  Impr.  Act,  80  Beav.  206, 
64  Reprint  867;  In  re  Robertson,  26 
L.  J.  Ch.  349. 

[a]  In  Bnglaad  it  has  been  held 
that  purchase  money  paid  Into  court 
by  a  railway  company  under  |  69  of 
the  Lands  Cflauses  (Tonsolidation  Act 
of  1846,  for  the  land  of  which  an 
infant  is  absolutely  seized  In  fee,  re- 
mains impressed  with  the  character 
of  real  estate,  and  on  the  death  of 
the  Infant  descends  to  his  heir  at 
law.  Kelland  v.  E\ilford,  6  Ch.  D. 
491. 

[b]  Xn  ICassaolnusttB  damages 
paid  for  land  of  an  Infant  taken  for 
public  use  as  a  highway  have  been 
held  to  be  personalty.  Bmerson  v. 
Cutler,   14  Pfck.  108. 

[c]  Xa  Vew  Toik  by  operation  of 
law  there  is  an  absolute  out  and  out 
conversion  of  the  real  property  of  an 
infant  taken  in  condemnation  pro- 
ceedings to  personal  property,  the 
conversion  being  absolute  and  per- 
fect when  the  award  is  confirmed 
and  the  money  deposited;  and  in  the 
absence  of  a  statute  to  the  contrary 
the  award  is  to  be  treated  by  the 
court  as  personal  property,  and  to 
be  paid  over  to  the  general  guardian 
of  the  infant,  notwithstanding  the 
fact  that  N.  Y.  Code  Civ.  Proc.  { 
2346  et  seq,  provides  in  effect  that 
the  proceeds  of  an  infant's  lands, 
when  sold  by  order  of  court,  shall 
be  treated  as  real  estate  and  paid 
over  to  a  special  guardian  for  in- 
vestment, unless  the  general  guard- 
ian shall  give  security  therefor  on 
Improved  and  unencumbered  real 
estate,  tf.  S.  v.  Baker.  183 'Fed.  280. 
But  see  Matter  of  Public  Park  Dept., 


89  Hun  629,  36  NYS  332  (holding 
that  an  award  In  condemnation  pro- 
ceedings is  personalty). 

[d]  In  PennsylvBiiia. — ^It  has  been 
held  that  money  received  In  con- 
demnation proceedings  from  a  rail- 
road for  a  right  of  way  through  an 
infant's  lands  devolves  as  personal 
property.  Bough's  Eist.,  I  Pa.  Dist 
187. 

2S.  Matter  of  New  Tork  St.  Open- 
ing, 89  Hun  626,  86  NYS  40»:  In  re 
Tugwell,  27  Ch.  D.  309;  Dixie  t. 
Wright,  32  Beav.  662,  65  RepHnt  260; 
Midland  Counties  R.  Co.  v.  Oswin.  I 
Coll.  74,  28  BngCh  74.  63  Reprint 
327;  Matter  of  Cross.  1  Sim.  N.  S. 
260.  40  BngCh  260,  61  Reprint  101. 

27.  Del.— State  v.  Hirons.  6  Del. 
252. 

Ind. — Shaffner  v.  Briggs,  36  Ind. 
56.   10  AmR  I. 

Ky. — ^Hanklns  v.  Hanklns.  173  Ky. 
476.  191   SW  268. 

Md. — Early  v.  Dorsett,  45  Md.  462; 
Jones  V.  Plummer,  20  Md.  416;  New- 
comer V.  Orem,  2  Md.  297,  56  AmD 
717;  Hammond  v.  Stler,  2  Gill  &  J. 
81;  Leadenham  v.  Nicholson,  1  Harr. 
&  G.  267-  State  v.  Krebs,  6  Harr.  & 
J.  31;  Dalrymple  v.  Taneyhlll,  4  Md. 
Ch.  171;  Betts  v.  Wirt.  3  Md.  Ch.  113; 
Manshlp  v.  BvlUs,  2  Md.  Ch.  366. 

N.  C. — McLean  v.  Leitcfa.  152  N.  C. 
266,   67  SB  490. 

Pa.— In  re  Schmid,  182  Pa.  267.  37 
A  928;  Bbbs  v.  Conl.,  11  Pa.  374;  ferb 
V.  Erb,  9  Watts  &  S.  147;  Biggert  v. 
Biggert,  7  Watts  663;  Ferree  v.  Com.. 
8  Serg.  &  R.  312;  Simpson's  Est,  39 
Pa.  Super.   382. 

Tenn. — Wayne  v.  Fouts,  108  Tenn. 
146,  65  SW  471;  Cowden  v.  Pitts,  t 
Baxt.  69;  Bx  p.  Moore,  3  Head  171; 
Jones  V.  Walkup,   6  Sneed  136. 

See  also  supra  {(  54,  66. 

[a]  OoBTsraUm  by  Mit  of  taw<— 
"A  conversion  of  real  Into  personal 
estate,  by  act  of  the  law  differs  from 
a  conversion  by  act  of  the  party.  In 
the  latter  case,  where  conversion  is 
the  object  of  the  owner,  the  result 
is  produced  as  soon  as  a  contract  of 
sale  is  made.  In  the  former,  where 
payment  of  debts,  or  partition,  and 
not  conversion,  is  the  object,  the 
transmutation  Is  but  an  unavoidabli- 
result  of  the  proceeding,  and  takes 
place  only  when  the  estate  is  com- 
pletely vested  in  the  vendee  and  the 
purchase-money  paid  or  secured." 
BIggert's  Est.  20  Pa.  17.   18. 

[bl  Th*  ozAar  for  th*  Mae  of  toad 
does  not  operate  In  pnsMntt,  and 
convert  the  land  into  assets  In  the 
hands  of  the  guardian,  so  as  to  pre- 
vent judgment,  obtained  after  the 
order  but  before  the  sale,  from  be- 
coming a  lien  on  the  land.  Shaffner 
V.  Briggs,  86  Ind.  66.  10  AmR  1. 

[c]  TMumta  IB  commmi  .—The 
conversion  of  property  from  realty 
to  personalty  in  partition  by  tenants 
in  common  takes  place  only  when  tlie 
land  is  sold  and  the  sale  confirmed, 
and  not  when  the  decree  of  sale  l» 
made,  so  that,  until  conflrmation  of 
sale,  the  tenants  In  common  must 
convey  their  Interests  with  the  for- 
mality required  In  realty  convey- 
ances, which  Includes  registration.  In 
order  to  pass  title  as  against  subse- 
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sion  dates  from  the  order  of  sale,  although  in  fact  [  there  has  been  no  sale.' 

Vm.    OPEBATION  AND  ETFEOT 


[$66]  A.  In  OeneraL  Generally  speaking 
equity  will  carry  out  the  principle  of  equitable  con- 
version in  all  of  its  consequences,  and  as  far  as  it 
is  necessary  to  effectuate  the  veil  defined  and  law- 
ful purposes  of  the  instrument  directing  such  con- 
version, and  to  determine  the  property  rights  of  all 
parties  claiming  under  or  through  it,  will  recognize 
all  of  its  legitimate  consequences  and  treat  the  prop- 
erty, from  the  time  the  conversion  takes  place,  to  all 
intents  and  purposes  as  of  the  nature  and  character 
into  which  it  should  have  been  changed,  and  will 


determine  the  rights  of  parties  to  it  as  in  its 
changed  form.^  Thus  where  realty  is  sold  under  a 
general  power  in  the  will,  the  proceeds  thereof  will 
be  regarded  as  personalty  for  the  payment^  of  debts 
and  legacies.'"  Under  the  operation  of  this  doctrine, 
the  property  is  treated  as  personalty  or  realty,  as 
the  case  may  be,  only  for  certain  purposes,  mainly, 
as  determining  succession,"  escept  that  for  other 
purposes  than  those  expressed  in  the  instrume'nt 
the  property  remains  in  its  original  shape  ;'^  nor 
can  the  doctrine  be  invoked  by  persons  whose  claims 


quent  purchasers  for  value.  Mcl>ean 
V.  Leitch,  152  N.  C.  266,  67  SS  490. 

38.  Allan  v.  Hoffman,  83  Va.  129, 
2  S£  802;  In  re  Dodson,  [1908]  2  Ch. 
638:  Hyett  v.  Mekln,  25  Ch.  D.  735; 
Wallace  v.  Greenwood,  16  Ch.  D. 
362;  Arnold  v.  Dixon,  L.  R.  18  Eq. 
113. 

[a]  AB  ft'taolnt*  OTdar  for  tba 
sale  of  an  estate  rightfully  made  In 
an  administration  suit  operates  as 
an  Immediate  conversion  from  the 
date  of  the  order.  Fauntleroy  v. 
Beebe,    [19111   2  Ch.   257. 

29.  Ala. — llasterson  v.  PuUen,  62 
Ala.    146. 

Ark. — Loftls  V.  Glass,  IB  Ark.  (80, 

Conn. — Swift  v.  EUtson,  S  Conn.  631. 

Del. — In  re  Journey,  1  DeL  Ch.  1, 
44   A  795. 

D.  C. — Griffith  V.  Stewart,  31  App. 

ill. — Burbach  v.  Burbach,  217  111. 
547.  76  NE  519;  Enerllsh  v.  Cooper, 
183    111.    203,    56    NE    687. 

lnd.-^Nelaon  v.  Nelson,  (A.)  72  NE 
482. 

Iowa. — ^Insraham  v.  Chandler,  1(1 
HW  434;  Hanson  v.  Hanson,  149 
Iowa  82,  127  NW  1032;  Beaver  v. 
Ross,  140  Iowa  164,  118  NW  287,  20 
L.RANS  65.  17  AnnCas  640:  In  re 
Strang,  131  Iowa  688,  106  NW  631; 
■  Talbot  v.  Snodgrass,  124  Iowa  681, 
100    NW  600. 

Kan. — Manhattan  State  Bank  v. 
Hald.  97  Kan.  297,  UB  P  57. 

Ky. — Green  v.  Johnson,  4  Bush  164; 
Rawllngs  V.  Landes,  2  Bush  168: 
Collins  V.  Chamik  15  B.  Mon.  118,  61 
AmD  179.  ^ 

Md. — Lambert  v.  Morgan,  110  Md. 
1,  72  A  407,  132  AmSR  412,  17 
AnnCas  439;  Smithers  v.  Hooper,  23 
Md.  273;  Newcomer  v.  Owen,  2  Md. 
297,  66  AmD  717;  Hurtt  v.  Plsher, 
I  Harr.  &  O.  88;  Maddox  v.  Dent, 
4  Md.  Ch.  543;  Csrr  v.  Ireland,  4 
Md.    Cb.    261. 

Nebr.— In  re  WilHts,  88  Nebr.  805, 
130    NW   767,   33   LRANS   821. 

N.  J. — In  re-  Alabone,  75  N.  J.  Eq. 
527,  72  A  427;  W\irta  v.  Page,  19  N. 
J.  Eq.  366;  Obcrly  v.  Lerch,  18  N.  J. 
Eq.  346   [aff  18  N.  J.  Bq.  S75]. 

N.  Y. — ^Bowdltch  v.  Ayrault,  138  N. 
T.  222.  33  NE  1067;  Delafleld  v.  Bar- 
low, 107  N.  T.  635,  14  NE  498:  Hood 
v.  Hood,  86  N.  T.  661;  Fisher  v. 
Banta.  66  N.  T.  468;  Van  Vechten  v. 
Keator.  (3  N.  T.  52;  Moncrief  v. 
Ross,  60  J^.  T.  431;  Matter  of  Mills, 
8C  App.  Dlv.  666,  84  NTS  1136  mem 
[aff  32  Misc.  493,  67  NTS  966,  1 
Mills  Surr.  (08,  and  aff  177  N.  T. 
562  mem,  69  NB  1127  mem];  Garvey 
V.  U.  8.  Fidelity,  etc.,  Co.,  77  App. 
Div.  391,  79  NTS  387;  Hays  v.  Oour- 
ley.  1  Hun  38;  Harris  v.  Slaght,  46 
Barb.  470  [mod  on  other  grounds  2 
Abb.  Dec  816.  4  Transcr.  A.  486,  4 
AbbPrNS  421];  Johnson  v.  Bennett, 
39  Barb.  237;  Lyman  v.  Parsons,  28 
Barb.  664  [aff  20  N.  T.  108,  18  HowPr 
193];  Matter  of  Blelby,  91  Misc.  353, 
165  NTS  133;  Utica  Trust,  etc.,  Co.  v. 
Thomson,  87  Misc.  31,  149  NTS  892; 
Mutual  L.  Ins.  Co.  v;  Woods.  4  NTS 
133  [aff  121  N.  T.  302,  24  liVi  602]; 
Flanagan  v.  Flanagan,  8  AbbNCas 
413;  Freeman  v.  Smith.  60  HowPr 
311;  Oott  V.  Cook.  7  Paige  (21  [aff 
113  C.  J.— 66] 


24  Wend.  641.  ^6  AmD  641];  Hawley 
V.  James,  6  Paige  318  [rev  on  other 
grounds  16  Wend.  61]. 

N.  C. — ^Haywood  v.  Wachovia  L.  A 
T.  Co.,  149  N.  C.  208,  62  SE  916;  Tay- 
loe  V.  Johnson,  68  N.  C.  381:  Ex  p. 
McBee,  63  N.  C.  383;  Brothers  v. 
Cartwrlght,  56  N.  C.  113,  64  AmD 
663;  Groom  v.  Herring,  11  N.  C.  393. 

Oh.— ColUer  v.  Collier,  3  Oh.  St. 
369;  Ferguson  v.  Stuart,  14  Oh.   140. 

Pa. — In  re  Gardner,  199  Pa.  624,  49 
A  346;  In  re  Klots,  190  Pa.  162,  42  A 
477;  Howell  v.  Mellon,  189  Pa.  169, 
42  A  6;  Jones  v.  Caldwell,  97  Pa.  42; 
McClure's  App.,  72  Pa.  414;  Brolasky 
v.  Gaily,  51  Pa.  609;  Parkinson's 
App.,  32  Pa.  466;  In  re  Brenkle,  3  Pa. 
877;  Sharp's  Est.,  24  Pa.  Co.  417; 
Dobson'a  Est.,  11  Phlla.  81. 

S.  C— Wilklns  V.  Taylor,  29  S.  C. 
Eq.  291. 

S.  D. — Spencer  v.  Lyman,  27  S,  D. 
471.  131  NW  802. 

Va. — Washington  v.  Abraham,  6 
Oratt.  (47  Va.)  68;  Siter  v.  McClana- 
chan,  2  Qratt.  (48  Va.)  280;  Com.  v. 
MarUn,  6  Munf.  (19  Va.)  117. 

Etaig. — Chandler  v.  Pocock,  16  Ch. 
D.  648;  Blake  v.  Blake,  15  Ch.  D. 
481-  E^arlom  v.  Saunders,  Ambl.  241, 

27  Reprint  161;  Frederick  v.  Ayns- 
combe,  1  Atk.  392,  26  Reprint  260; 
Hoddel  V.  Pugh,  33  Beav.  489.  66  Re- 
print 458;  Oover  v.  Davis,  29 'Beav. 
222.  54  Reprint  612;  Wilson  v.  Coles, 

28  Beav.  216,  64  Reprint  348;  Farrar 
V.  Winterton,  6  Beav.  1,  49  Reprint 
476;  Warwick  v.  Edwards,  1  Bro. 
P.  C.  207,  1  Reprint  518,  2  P.  Wms. 
171,  24  Reprint  687;  Wall  v.  Colshead, 
2  De  G.  &  J.  683,  59  EngCh  636,  44 
Reprint  1156;  Gillies  v.  Longlands,  4 
De  G.  &  Sm.  372,  64  Reprint  876; 
Griffith  V.  Ricketts,  7  Hare  299,  27 
Eng(3h  299,  68  Reprint  122,  7  ERC 
26;  Stead  v.  Newdlgate.  2  Merlv. 
621,  35  Reprint  1039;  Ashby  v.  Pal- 
mer, 1  Merlv.  296,  35  Reprint  684,  7 
ERCj  38;  Scudamore  v.  Seudamore, 
Prec.  Ch.  643,  24  Reprint  244;  Green- 
hill  V.  Greenhill,  Prec.  Ch.  320,  24 
Reprint  161,  2  Vern.  Ch.  679,  23  Re- 
print 1041;  Lechmere  v.  Carlisle,  3 
P.  Wms.  211,  24  Reprint  1033;  Ward 
V.  Arch,  16  Sim.  389,  38  EngCh  389, 
80  Reprint  670;  Elliott  v.  Ffsher.  12 
Sim.  605,  86  EngCh  427,  59  Reprint 
122S;  Green  v.  Stephens,  17  Ves.  Jr. 
64,  84  Reprint  25;  Blddulph  v.  Bid- 
dulph,  12  Ves.  Jr.  161.  33  Reprint  62. 

"The  effect  or  result  of  this  doc- 
trine of  equity  Is  that  the  court 
carries  out  the  principle  of  conver- 
sion In  all  Its  consequences.  Thus, 
money  directed  to  be  turned'  into 
land  descends  to  the  heir;  and  land 
directed  to  be  converted  Into  money 
goes  to  personal  representatives.'' 
Clifton  v.  Owens,  170  N.  C.  607,  615, 
87  SE  602. 

[a]  Xuls  »Mjflmtm»(tf  "Conversion 
under  a  power  of  sale  has  no  retro- 
spective effect  and  does  not  divest 
the  interest  of  the  person  enHtled 
beneficially  to  the  land  at  the  time 
of  the  conversion,  but  merely 
changes  his  Interest  from  an  inter- 
est in  real  estate  to  an  interest  in 
personal  estate,  so  that  his  personal 
and  not  his  real  representatives 
would  upon  his  death  become  en- 
titled.   In    other    words,    conversion 


under  a  power  does  not  take  a,way 
from  a  person  the  interest  he  then 
possesses,  but  only  changes  the 
character  of  the  interest."  In  re 
Dyson,  _ri910]   1  Ch.  750,  752. 

[b]  Mala  applied, — (1)  Where  a 
testatrix  gave  her  nephews  all  the 
residue  and  remainder  of  her  "per- 
sonal estate"  and  devised  real  estate 
to  her  executor  with  power  to  sell 
the  same  In  trust  for  her  estate,  the 
nephews  were  not  entitled  to  the 
proceeds  of  the  sale  of  the  real  estate, 
but  the  same  passed  to  the  children 
of  the  testatrix.  In  re  Alabone,  75 
N.  J.  Eq.  527,  72  A  427.  (2)  Where 
a  will  worked  an  equitable  conver- 
sion Into  personalty  of  all  the  real 
estate  of  a  testator,  by  devising  it 
to  a  trustee,  with  power  to  sell  and 
pay  over  the  proceeds,  an  heir  of  the 
testator,  or  one  claiming  under  him, 
could  not  maintain.  In  his'  capacity 
as  heir,  an  action  for  the  recovery 
of  the  estate  devised,  or  the  proceeds 
thereof,  based  on  the  ground  that  the 
devises  were  invalid.  Garvey  v.  U. 
S.  Fidelity,  etc..  Co.,  77  App.  Dlv. 
391,   79  NTS  337. 

[c]  Biffht  to  poBSeaaloa.1 — Where 
a  foreign  will  operates  to  equitably 
convert  real  estate  in  the  United 
States  Into  personalty,  the  adminis- 
trator in  the  United  States  is  not  en- 
titled to  the  possession  of  the  real 
estate,  but  only  to  the  proceeds  of 
the  sale  of  the  real  estate.  Spencer 
V.  Lyman,  27  S.  D.  471.  181  NW  802. 

30.  Smith  V.  Bloomsbury  First 
Presb.  Church,  26  N.  J.  Eq.  132;  Bol- 
ton V.  Myers,  83  Hun  259,  31  NTS 
588  [rev  6  Misc.  476,  26  NTS  333. 
and  aff  146  N.  T.  257,  40  NE  737]; 
Matter  of  Noe,  94  Misc.  60,  167  N'TS 
681. 

31.  West  Virginia  Pulp,  etc,  Co. 
V.  Miller,  176  Fed.  284.  100  CCA  176 
roertlorart  den  220  U.  S.  619,  31  SCt 
722,  66  L.  ed.  612];  McElroy  v.  Mc- 
Elroy,    110    Tenn.    137,    73    SW    105. 

[a]  ThTU  a  direction  in  a  will 
that  real  estatte  shall  be  sold,  and  the 
proceeds  divided  among  certain 
legatees,  does  not  authorize  an  ad- 
ministrator with  the  will  annexed  to 
treat  the  estate  as  personal  property, 
and  to  sell  it,  under  the  doctrine  of 
equitable  conversion.  McElroy  v. 
McBlroy.   110  Tenn.   137.  73  S'W  106. 

[b]  SalMeqneat  oonteataat  of  will. 
—Where  a  testator  devised  lands  to 
a  trustee  with  directions  to  sell  the 
same,  after  the  trustee  has  exercised 
such  power  in  good  faith,  a  sub- 
sequent contestant  of  such  devise 
cannot  attack  the  validity  of  the 
sale,  but  can  only  pursue  the  pro- ' 
ceeds.  West  Virginia  Pulp,  etc.,  Co. 
V.  Miller.  176  Fed.  28.4,  100  CCA  176 
[certiorari  den  220  U.  8.  619,  31  SCt 
722.  55  L.  ed.  612]. 

38.  Taylor  v.  Crook,  136  Ala.  354, 
34  S  906,  96  AmSR  26;  Allen  v. 
Allen,  12  R.  I.  801.  See  also  supra 
ii    44,   45. 

[a]  rntnrs  ana  oontiarHit  later- 
eats  under  the  decedent's  will  should 
have  the  same  protection  as  to  the 
principal  of  the  surplus  that  they 
would  have  received  if  the  surplus 
had  not  been  converted  from  realty 
into  personalty.  Allen  v.  Allen,  IS 
R.  1.  801. 
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or  rights  are  merely  incidental.^  A  nioitKBge  of 
land  directed  or  agreed  to  be  sold  operates  as  an 
equitable  assig^nment  thereof.^ 

Title  to  the  property  converted  does  not  vest  in 
the  beneficiaiy;  he  is  entitled  only  to  the  proceeds 
of  the  conversion,  when  made;'''  and  where  the  ex- 
ecutors' power  to  sell  the  estate  and  distribute  the 
proceeds'  is  not  merely  a  naked  one,  the  title  passes 
to  the  executors  to  enable  them  to  carry  out  the 
trusts  created  by  the  will;"  but  it  has  been  held 
that  on  a  mere  direction  that  the  real  estate  be  sold 
and  the  proceeds  distributed  without  passing  the 
legal  title  to  the  executor,  the  title  is  in  the  bene- 
ficiary or  heir  until  the  sale." 

Bents  and  profits.  Where  realty  is  converted  into 
personalty  by  virtue  of  a  direction  in  the  will,  the  , 
rents,  issues,  and  profits  accruing  between  the  death 
of  the  testator  and  the  sale  are  incidental  to  the 
direction  to  sell,  and  they  also  have  the  character 
of  personalty,  and  are  assets  in  the  hands  of  the 
executor,  and  go  to  the  party  who  takes  the  pro- 
ceeds,'^ and  on  a  deficiency  of  assets  belong  to  the 
general  legatees  and  not  to  the  residuary  devisees.'* 
In  such  case  in  equity  the  heir  may  be  compelled  to 
account  for  the  intermediate  reiits  and  profits  to  the 
executor.*"  But  in  the  absence  of  a  positive  direc- 
tion to  convert,  rents  to  the  time  of  sale  belong  to 
the  residuary  devisees  or  the  heirs  at  law,  and  can- 


not be  applied  by  the  executor  or  administrator  to 
the  payment  of  debts  or  legacies.*^ 

Esoheat  and  forfeiture.  Equity  will  not  enforce 
a  conversion  to  enable  the  sovereign  to  take  land 
by  escheat  or  forfeiture." 

[i  67]  B.  Descent  and  DistribTitioB.  Where 
land  is  converted  into  money,  either  by  act  of 
parties  or  by  operation  of  law,  the  proceeds  are  re- 
garded in  equity  as  personal  property,  and  on  the 
death  of  the  party  entitled  thereto  will  pass  to  his 
personal  representative  and  not  to  his  heir.**  Where 
the  power  of  s^Ie  contained  in  a  will  is  discretion- 
ary, and  since  conversion  does  not  take  place  until 
the  sale  is  made,"  the  descendants  of  a  beneficiary 
who  dies  before  the  testator  and  before  a  sale  of 
the  land  take  such  beneficiary's  share  as  real 
estate,"  but  descendants  of  a  beneficiary  who  dies 
after  the  sale  takes  such  beneficiary  ""s  share  as  per- 
sonalty.** Where  a  contract  is  entered  into  for  the 
sale  of  lands  on  the  death  of  the  vendor  his  interest 
passes  to  his  personal  representatives  as  personalty 
and  continues  as  such  for  the  purposes  of  adminis- 
tration,*' and  it  will  pass  by  assignment,**  and  may 
be  sold  as  personal  property  by  his  executor  or  ad- 
ministrator.** But  the  interest  of  the  purchaser,  on 
his  death,  piasses  as  realty."* 

Suits  affecting  the  converted  property;  parties. 
Where  the  will  works  a  conversion,  the  heir  of  the 


33.    In   re   O'Bannon,    142    Mo.    A. 

2S8,   126^SW  21B. 

[a]  Thna  an  exeoutor  does  not 
beloner  to  the  class  of  persons  en- 
titled to  Invoke  the  doctrine  of 
equitable  conversion,  which  Is  con- 
fined to  the  devolution  of  property, 
and  to  the  rights  of  persons  olaimlnB 
the  property  Itself  under  the  will  or 
contract,  and  not  to  persons  whose 
claims  or  rights  are  purely  Inciden- 
tal.    In  re  O'Bannon,  142  Mo.  A.  268, 


126  SW  215 

34.  Herst  v.  Dague,  84  Oh.  SL 
S71;  Bailey  v.  Allegheny  Nat.  Bank, 
104  Fa.  426. 

SB.  111. — Beeler  v.  Barringer,  2S2 
111.  288,   98  NE  874. 

Nebr. — Chick  v.  Ives,  2  Nebr. 
(UnoS.)    879,  90  NW  751. 

N.  T. — ^Moore  y.  Burrows,  34  Barb. 
172. 

S.  C— Walker  v.  Klllian,  62  S.  C. 
482.   40  SB  887. 

Wash. — Martin  v.  Moore,  49  Wash. 
288,   94  P  1087. 

SOw  I>ants  V.  Caraway^  180  Ind. 
484,  103  NB  335,  60  XRANS  82: 
Manhattan  State  Bank  v.  Hald,  97 
Kan.  297,  165  P  67;  Clift  v.  Moses,  116 
N.  T.  144,  22  NE  893  [aS  44  Hun  312, 
7  NYSt  691];  Dosoher  v.  Wyckoff, 
(8  Misc.  414,   113   NTS   666. 

87.  Lanti  v.  Caraway,  180  Ind. 
484,  103  NE  335.  60  LRANS  82. 

as.  Greenland  v.  Waddell,  116  N. 
Y.  234,  22  NE  367,  16  AmSR  400 
[rev  6  NYSt  836];  CUft  v.  Moses, 
.  116  N.  T.  144.  22  NE  893  [aff  44 
Hun  812,  7  NYSt  691];  Crulkshank 
v.  Home  for  Friendless,  113  N.  Y. 
387,  21  NE  64.  4  LRANS  140  [all 
18  AbbNCas  2821:  Lent  v.  Howard,  89 
N.  Y.  169  [rev  25  Hun  60];  Morse  v. 
Morse,  85  N.  Y.  53;  Moncrlef  ▼. 
Ross,  60  N.  Y.  431;  Hubbard  v.  Hous- 
ley,  48  App.  DiV.  129.  69  NYS  392 
raff  27  Misc.  276,  68  NYS  432.  and  all 
160  N.  Y.  688  mem,  65  NE  1098 
mem];  Foersch  v.  Schmitt,  66  Misc. 
608,  106  NYS  936;  Keyser  v.  Mead, 
58  Mis?!.  114.  108  NYS  1091f  Harper 
V.  Chatham  Nat.  Bank.  17  Misc.  221, 
40  NYS  1084;  Matter  of  Eddy,  10 
Misc.  211,  81  NYS  423.  1  Glbb.  Surr. 
163;  Rlker  v.  New  York  Hospital 
Soc,  66  HowPr  280;  Wright  v.  New 
York  M.  E.  Church,  Hoffm.  202;  In- 
grem  v.  Mackey,  B  Redf.  Surr.  (N. 
Y.)    357. 


[a]  VascodnetlT*  property. — The 
doctrine  of  equitable  conversion  does 
not  entitle  one  to  Income  from  the 
death  of  the  testator,  where  the  de- 
vise Is  of  unproductive  real  estate 
with  discretionary  power  of  sale. 
Lawrence  v.  Llttlefleld,  166  App.  Div. 
664,  152  NYS  130  [rev  147  NYS  760, 
and  rev  on  other  grounds  216  N.  Y. 
561.   109  NE  611]. 

38.     Scott's  Est.,  19  Pa.  Dist.  642. 

40.  Lent  v.  Howard,  89  M.  Y.  169 
[rev  26  Hun  60]. 

41.  Cllft  V.  Moses,  44  Hun  312.  7 
NYSt  691  [aft  116  N.  Y.  144,  22  NB 
393]:  Scott's  Est.,  19  Pa.  Dist.  643. 

[aj  Tbna  where  an  executor  Is 
merely  given  power  to  sell  If  neces- 
sary to  pay  debts,  the  residuary 
devisee  and  heir  in  possession  Is 
entitled  to  the  rents  and  proSts  In- 
termediate between  the  death  of  the 
testator  and  the  exercise  of  the  power 
of  sale,  and  is  not  liable  to  account 
therefor,  even  though  the  estate  is 
insolvent.  Cllft  v.  Moses,  44  Hun 
812,  7   NYSt   691. 

43.  In  re  Thompson,  22  Beav.  S06, 
62  Reprint  1208;  Re  Harrop,  S  Drew. 
726,  61  Reprint  1080;  Tajrlor  v.  Hay- 
garth,  14  Sim.  8,  87  BngCh  8,  60  Be- 
Srlnt  269;  Walker  v.  Denne,  2  Ves. 
r.  170.  80  Reprint  677. 

asohMtt  ■maraUjr  see  Escheat  [16 
Cyc   648]. 

43.  TJ.  S. — Meeklns  v.  Branning 
Mfg.   Co..    224    Fed.    202. 

Ark. — Beach  v.  Simmons,  18  SW 
933. 

Ind. — ^Nelson  v.  Nelson,  86  Ind.  A. 
881.   76  NE  679,  72  NE  482. 

Kan. — Weir  v.  Bagby,  72  Kan.  67, 
82   P   585,    7  AnnCas  702. 

Ky. — Ross  V.  Ware,  131  Ky.  828, 
116  SW  241. 

N.  J. — Jacobus  V.  Jacobus,  86  N. 
J.  Eq.  248  raff  36  N.  J.  Bq.  8171. 

N.  Y. — ^Fisher  v.  Banta,  66  N.  Y. 
468  [afr  4  Hun  425];  Matter  of  Mc- 
Kay, 76  App.  DIv.  78,  77  NYS  846 
[mod  37  Misc.  590,  76  NYS  10691; 
Greenland  ▼.  Waddell.  5  NYSt  835 
[rev  on  other  grounds  116  N.  Y.  234. 
22  NE  387,  15  AmSR  400];  Bog«rt  v. 
FUTtnaui,  10  Paige  496;  Sweexey  v. 
Willis.  1  Bradf.  Surr.  496. 

Pa.— McCune's    App.,    66    Pa.    450; 

Large's  Appi,   64  Pa.   383;   Simpson's 

■Eat..    24    Pa.    Dist.    164;    Shepherd's 

Est.,  8  Pal.  Co.  620;  McCarthy's  Est, 

11  Phlla.  85. 


Wis. — Williams  ▼.  Williams,  13S 
Wis.  60,   116  NW  342. 

44.     See  supra  i|  35,  36. 

4B.  Meeker  v.  Forbes,  84  N.  J.  Eq. 
271,  98  A  887  [afC  86  N.  J.  Bq.  265. 
98    A    10861. 

40.  Meeker  v.  Forbes.  84  N.  J.  Eq. 
271,  93  A  887  jaS  86  N.  J.  Bq.  255. 
98  A  1086].  See  also  cases  supra 
note  43. 

47.  U.  8.— Stewart  v.  Grifflth,  217 
n.  S.  323,  30  set  628,  64  L.  ed.  782.  1> 
AnnCas  639  [aS  31  App.  (D.  C.)  29]. 

Iowa. — Ingraham  ▼.  Chandler.  161. 
NW  484. 

N.  Y. — Moore  v.  Burrows,  84  Barb. 
178. 

N.  D. — Clapp  V.  Tower,  11  N.  D. 
566,    93    NW   862. 

Pa.— In  re  HelseL  26K  Pa.  612,  100 
A  462.  V 

R.  I. — Newport  Water  Works  v. 
SIsson,   18  R.  I.  411,  28  A  336. 

Eng. — Garnett  v.  Acton,  28  Beav. 
333,  64  Reprint  394;  Farrar  v.  Wln- 
terton,  S  Beav.  1,  49  Reprint  476; 
Lawes  v.  Bennett,  1  Cox  Ch.  167.  29 
Reprint  1111. 

See  also  sUpra  ti  8-14. 

[a]  A  rsalAvuHT  Isrataa  of  the 
vendor  Is  entitled  to  the  purchase 
price  of  land  as  against  the  devisee 
of  the  land.  Newport  Water  Works 
V.  SlSBon.  18  R.  I.  411,  28  A  336. 

[b]  Optioaal  pvrolutBa, — The  in- 
terest of  the  vendor  in  land  subject 
to  an  option  of  purchase  passes  to 
the  residuary  legatee,  although  th« 
option  is  not  exercised  until  after 
the  death  of  the  vendor.  Weeding  v. 
Weeding,  1  Johns.  &  H.  424.  70  Re- 
print 812. 

48.  Moore  ▼.  Burrows.  34  Barb. 
173. 

40.  Moore  v.  Burrows,  34  Barb. 
173;  Clapp  v.  Tower,  11  N.  D.  656. 
93  NW  862. 

[a]  Wlisre  aneh  rspxaaaxtatlm 
eaaoal  the  contraet  of  sale  art«r 
default  of  the  purchaser,  and  thus 
regain  title,  they  may  sell  and  con- 
vey such  real  estate  and  account  to 
the  court  of  their  appointment  for 
the  proceeds  as  personalty,  and  the 
title  so  conveyed  is  good  as  against 
the  heirs  of  the  decedent  claiming 
title  by  succession.  Clapp  v.  Tower. 
11   N.  D.  558,   93  NW  862. 

50.  Ingraham  v.  Chandler,  (Iowa) 
161    NW   434.     See  also   supra  t  2- 


For  latai  omm,  dsvelopmsats  and  oluafsa  in  the  law  see  cumulative  Atinotatlons,  same  title,  pagri  and  note  number. 
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decedent  is  not  a  necessary  party  to  a  bill  to  fore- 
close a  mortgage  on  the  land  converted;**  nor  are 
the  persona  entitled  to  the  proceeds  of  the  interest 
of  the  decedent  in  ihe  land  necessary  parties  to  a 
snit  for  partition  of  the  land,"  or  to'  a  suit  for  rent 
from  the  land." 

Wbere  vflonwnalty  ia  convMrted  into  land  it  will 
descend  as  real  estate,  althongh  no  actual  conver- 
sion has  been  made,'*  or  it  will  pass  under  a  devise 
of  all  the  beneficiary 'p  lands." 

[i  68]  0.  Sale  after  Life  Estote.  Where  land  is 
equitably  converted  into  money  by  a  direction  in  a 
will  that  it  should  be  sold  after  the  death  of  the 
life  tenant  and  then  distributed,  the  share  of  a 
beneficiary  who  dies  before  the  termination  of  the 
life  estate  passes  as  perBonaIty.°*  The  title  to  the 
land  during  the  interim  between  the  death  of  the 
testator  and  the  time  fixed  for  conversion  is  neither 
in  abeyance  nor  in  the  life  tenant,  but  passes  either 
to  the  executor  or  to  the  l^atee,  or  descends  to  tlie 
heirs  of  the  testator." 

[4  69]    D.    Alien  BenfliciaiiM.    Where  by  a  will 


or  inatmment  inter  vivos  realty  ie  converted  into 
personalty,  an  alien,  although  incapable  of  holding 
land  for  his  own  benefit,  can  take  the  proceeds  of 
the  realty  thus  converted."^ 

[i  70]  E.  Corporation  or  Association  as  Bene* 
fldaiy.  A  bequest  of  the  proceeds  of  realty,  to  a 
corporation  may  be  valid,  although  it  is  incapable 
of  receiving  a  devise  of  lands.'*  So  also  a  religious 
society,  althongh  inespaeitated  to  take  land,  may 
take  a  legacy  of  the  proceeds  of  land.'" 

[$71]  F.  Berocation  of  Devise.  Siaoe  the  sale 
of  land  by  executory  contract,  where  the  vendor 
has  previously  devised  the  same,  converts  such  land 
into  personalty,  such  sale  and  conversion  operates 
as  a  revocation  of  the  will  pro  tanto." 

[i  72]  a.  Lien  or  Execution.  Althongh  there 
are  some  decisions  to  the  contrary,"  it  is  generally 
held  that  where  land  has  been  equitably  converted 
into  money,  a  judgment  against  the  beneficiary  does 
not  create  any  lien  on  his  interest  in  the  land,  nor 
is  his  interest  subject  to  sale  on  execution,''  the 
creditor's  only  remedy  being  to  invoke  the  aid  of  a 


61.  Boehmcke  v.  McKeon,  118 
Ai^p.  Dlv.  30.  lot  NTS  830;  Mutual  L. 
Ins.  Co.  V.  Woods,  i  NTS  138  [aff 
121   N.   T.  302,  21  I^E  602]. 

52.  Delafleid  t.  Barlow,  107  N.  T. 
536,  14  NS  488;  Ramsey  v.  Ramsey, 
226   Pa.   262,   75  A   421. 

[aj  Biclit  to  parUtloa^— Where 
the  testator,  owning  an  undivided  In- 
terest in  coal  lands,  converts  the  real 
estate  by  his  will  by  blending  the 
real  and  personal  estate  together  for 
purposes  of  distribution,  his  execu- 
tors and  not  the  distributees  under 
the  will  can  maintain  partition 
against  the  owners  of  the  other  un- 
divided interest.  Ramsey  v.  Ram- 
sey 226  Pa.   262,   76  A  421. 

63.  Orr  v.  Doubleday,  172  App. 
rUf.    86,   167   NTS   1009. 

i*.  Matter  of  DeLancey,  U  B.  4 
Bxch.  346:  Ouldot  v.  Guldot,  3  Atk. 
254,  26  Reprint  948;  L«chmere  v. 
Carlisle,  3  P.  Wms.  211,  24  Reprint 
1033;  Edwards  v.  Warwick,  2  P. 
Wms.   171,   24  Reprint   687. 

55.  Guldot  V.  Ouidot.  3  Atk.  254. 
36  Reprint  948;  Raahlelgh  v.  Master, 
3  Bro.  Ch.  99,  29  Reprint  432,  1  Ven. 
Jr.  201,  SO  Reprint  301;  Greonhill  v. 
OreenhllL    2   Vern.    Ch.    679.    23    fte- 

Srlnt  1041;  Green  v.  Stephens,  17Ves. 
r.  64,  14  Reprint  25;  BldJulph  v. 
Biddulph,  12  Vm.  Jr.  161,  38  Reprint 
62. 

56L  TT.  S. — Reading  v.  Blackwell, 
SO   F.   Cas.  No.   11,612,   Baldw.    166. 

Ark. — Loftls  v.  Glass,  15  Ark.  680. 

Ind. — ^Lants  v.  Caraway,  180  Ind. 
484,  103  NB  336.  50  L.RAN8  32: 
Walling  v.  Scott,  60  Ind.  A.  23,  96 
NK   481,  483,   97  NE   388    [quot  Cycl. 

Ky. — Cropper  v.  Gaar,  161  Ky.  376, 
161  SW  913,  LRA1916B  1139;  Miller 
V.  Sageser,  99  SW  913,  30  KyL.  837; 
Gedges  V.  Western  Baptist  Theolog- 
ical Inst,  13  B.  Mon.  630;  Burnside 
V.  Wall,  9  B.  Mon.  318;  Haggard  v. 
Rout,   6   B.   Mon.   247. 

Mass. — Hammond  v.  Putnam,  110 
Mass.  232;  Holland  y.  Adams,  8  Gray 
188 

N.  J.— Fairly  v.  Kline,  S  N.  J.  L. 
322,  4  AmD  414;  Hand  v.  Marcy,  28 
N.  J.  Eq.  S9. 

N.  T.— Snell  v.  Tutle,  44  Hun  324; 
Ransom's  Est.,  10  NTS  16;  Freeman 
V.  Smith,  60  HowPr  811;  Bunce  v. 
Vander  Grift,  8  Paige  37;  Marsh  v. 
WTieeler,   2    E!dw.    168. 

N.  C. — Clifton  V.  Owens,  170  N.  C. 
607,  87  SB  602;  Smith  y.  McCrary,  88 
N.  C.  204. 

Pa. — ^McClure's   App..    72    Pa.    414. 

S.  C— Mattison  v.  Stone,  99  S.  C. 
151.  82  SE  1046. 

Tenn. — Green  v.  Davidson,  4  Baxt. 
488;  McCormlck  v.  Cantrell.  7  Terg. 
616. 

Vt. — Doty  V.  Chaplin,  64  Vt  361. 

ta]  Tims  where  '  a  testator  de- 
vised realty  to,  bis  wife  for  life,  on 


her  death  to  be  sold  and  equally  di- 
vided among  his  Ave  children,  the 
share  of  his  daughter  C  to  be  hers 
for  life  and  then  go  to  her  child,  one- 
flfth  of  the  money  Il^to  which  the 
realty  was  converted  ny  the  death 
of  testator's  wife  belonged  to  C,  with 
remainder  to  her  child.  Mattison  v. 
Stone.  99  S.  C,  161.  82  SB  1046. 

67.  Irfints  V.  Caraway,  180  Ind. 
484.  103  NB  336,  60  LRANS  82. 

88.  U.  S. — Taylor  v.  Benham,  6 
How.  233,  12  L.  ed.  130;  Craig  v.  Les- 
lie, 8  Wheat.  663,  4  L.  ed.  460. 

N.  T. — Downing  v.  Marshall,  23  N. 
T.  366,  80  AmD  290;  De  Barante  v. 
Gott,  6  Barb.  482:  Antlce  v.  Brown,  6 
Paige  448. 

S.  a— CUfton  V.  Owens,  170  N.  C. 
607.  87  SE  602. 

Va. — Com.  V.  MarUn.  6  Munf.  (19 
VaJ  117, 

Eng. — -Du  Hourmelln  v.  Sheldon,  .1 
Beav.  79,  17  BngCh  79,  48  Reprint 
868,  4.Myl.  &  C.  625,  IS  BngCh  626. 
41   Reprint   203. 

Compare  State  v.  Thresher,  77 
Conn.  70.  68  A  460  (holding  that 
where  a  will  directed  a  trust  estate 
partly  consisting  of  realty  to  be  paid 
on  the  death  of  the  benenclarles  to  a 
certain  person,  it  did  not  contem- 
plate the  conversion  of  the  realty 
Into  cash  so  aj|  to  make  the  bequest 
valid,  although  the  remainderman 
was  an  alien}.' 

69.  Draper  v.  Harvard  College,  67 
HowPr  (N.  T.)  273;  Gould  v.  Tay- 
lor Orphan  Asylum,  46  Wis.  106,  60 
NW  422;  Dodge  v.  Williams,  46  Wis. 
70._1  biW  92,  60  NW  1103. 

60.  U.  S.— West  Virginia  Pulp, 
etc.,  Co.  V.  Miller,  176  Fed.  284,  100 
CCA  176  (certiorari  den  220  U.  S.  619, 
31   set  722,   66  L.  ed.   612]. 

Md. — Methodist  Episcopal  C^iurch 
Extension  v.  Smith.  56  Md.  362. 

N.  T. — Hope  V.  Brewer,  136  N.  T. 
126,  82  NE  568,  18  L.RA  468;  Fraser 
V.  United  Presb.  Church,  124  N.  T. 
479,  26  NB  1034. 

S.  C. — American  Bible  Soc.  v. 
Noble,  82  S.  C.  Bq.  166. 

Bng. — Lucas  v.  Jones,  L.  R.  4  Eg. 
734  Marsh  V.  Atty.-Qen..  7  JtiP.  N.  S. 
184. 

[a]  aoaatltnttoaal  and  ctatntory 
proTlaioas  limiting  the  amount  of 
land  which  a  religious  denomination 
n»y  own  or  hold,  does  not  affect  the 
validity  of  an  equitable  conversion 
of  land  into  money  la  Its  favor. 
West  Virginia  Pulp,  etc.,  Co.  v.  Mil- 
ler, 176  Fed.  284,  lOb  CCA  176  [certi- 
orari den  220  U.  S.  619,  31  SCt  722, 
65  U  ed.  612]. 

61.  Pleasants*  App.,  77  Pa.  366; 
Blair  V.  Snodgrass,  1  Sneed  (Tenn.) 
1;  Donohoo  v.  Lea,  1  Swan  (Tenn.) 
119,  66  AroD  726.  See  generally  su- 
pra I  13. 

6S.    Comer  v.  .Light.  176  Ind.  >87, 


93  NB  660.  94  NB  325  /rev  (A.)  92 
NE  344]:  Penalosa  St£te  Bank  v. 
Murray,  88  Kan.  766,  767.  121  P  1117, 
8»  LRANS  817  [clt  Cyc];  Brett  ▼. 
Williamson,  12  I^ea  (Tenn.)  659. 

[a]  Thns  (1)  wbere  a  testator 
wills  all  his  realty  to  his  wife  for 
life  and  at  her  death  the  property  is 
to  be  sold  knd  the  proceeds  to  be 
divided  among  the  testator's  sons, 
the  interest  of  one  of  the  sons  Is 
subject  to  levy  and  sale  for  his 
debts.  Comer,  v.  Light,  176  Ind.  867. 
93  NB  660,  94  NE  325  [rev  (A.)  92 
NB  3441.  (2)  Where  a  will  contains 
a  provision  purporting  to  devise 
realty  to  several  persons,  followed 
by  a  direction  that  It  be  sold  and  the 
proceeds  be  divided  equally  among 
them,  the  right  of  a  legatee  is  sub- 
ject to  the  lien  of  a  judgment 
against  him  existing  at  testator's 
death.  Penalosa  State  Bank  v.  Mur- 
ray, 86  Kan.  766,  767.  121  P  1117,  39 
LRANS  817   [clt  C^yc). 

63.  Ark. — ^Turner  v.  Davis,  41  Ark. 
270. 

111. — Pasquay  v.  Pasquay,  236  III. 
48,  86  NB  316;  Darst  v.  Swearlngen, 
224  111.  229,  79  NB  636,  116  AmSR 
162;  Roblson  v.  Botkln,  181  111.  182, 
54  NE  916;  Baker  v.  Copenbarger,  16 
111.    103,  68  AmD  600. 

Iowa. — Ingraham  v.  CJhandler,  161 
NW  434;  Beaver  v.  Ross,  140  Iowa 
164,  118  NW  287,  20  LRANS  66,  17 
AnnCas   640. 

Ky. — Cropper  v.  Gaar,  161  Ky.  876, 
161  SW  913.  LRA1916B  1139;  Mudd 
V.  Durham,  33  SW  1116,  17  KyL  1202. 

Md.— State  V.  Mobjey,  102  Md.  408, 
62  A  963;  Paisley  ViHollshu,  88  Md. 
826,  84  A  832;  Crodlse  V.  Hardt,  47 
Md.  433. 

Mo. — Morris  V.  Stephenson,  128  Mo. 
A  338,  107  SW  449. 

Nebr. — Chick  v.  Ives,  2  Nebr. 
(Unoff.)   879,   90  NW  761. 

N.  T.— Sayles  v.  Best,  20  NTS  961 
[afl  140  N.  T.  368,  35   NB  686]. 

N.  C— Clifton  V.  Owens,  170  N.  C. 
607,  616,  87  SE  602  [quot  Cyc]. 

Pa. — Sweeney  v.  Horn,  190  Pa.  237. 
42  A  709;  Hunter  v.  Anderson,  168 
Pa.  886,  26  A  638;  Henderson  v.  Hen- 
derson, 133  Pa.  399,  19  A  424,  19  Am 
SR  660;  Roland  v.  Miller.  100  Pa. 
47;  Jones  v.  Caldwell,  97  Pa.  41; 
Bvans'  App.,  63  Pa.  183;  Brolaaky  v. 
Gaily,  61  Pa.  609;  Stuck  v.  Mackey,  4 
Watts  &  S.  196;  Morrow  v.  Brenlser, 
2  Rawle  186;  Allison  v.  Wilson,  18 
Serg.  &  R.  330;  Weeter's  Bst.,  21  Pa. 
Super.  241-  Stallman's  Est.,  2  Pa. 
DIst.  266;  Campbell  v.  King,  1  AmL 
Reg  122.  Compare  Terkes  v.  Terkes, 
200  Pa.  419,  60  A  186  [rev  15  Pa. 
Super.  442]  (Where  the  will  did  not 
work  a  conversion). 

R.  I. — In  re  Adams,  32  R.  I.  41,  78 
A.  524,  626  [clt  Cyc]. 
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court  of  eqmty;**  but  the  rights  of  the  beneficiary 
are  subject  to  all  chaives  and  liens  which  existed 
against  the  property.  A  judgment  against  the 
purchaser  becomes  a  lien  on  the  property  as  real 
estate." 

Where  money  is  converted  into  land,  it  seems 
that  a  judgment  against  the  beneficiary  trill  create 
e  lien  on  his  interest." 

[$  73]  H.  Biffht  of  Disposition  1>7  Beneficiary. 
An  olivions  result  of  conversion  is  the  right  of  the 
beneficianr  to  deal  with  the  property  as  in  its 
changed  form  before  such  change  has  been  actually 
effected."  There  may  be  an  equitable  assignment 
by  the  beneficiary  of  his  interest  as  by  mortgage  or 
otherwise,"  or  he  may  dispose  of  it  by  will  as  per- 
sonaHy."  But  the  beneficiary  has  no  interest  in 
the  property  in  its  original  form,  and  has  no  power 
to  sell,  convey,  mortgage,  or  will  it;"  although  it 
has  been  held  that  where  a  will  directs  real  prop- 
erty to  be  sold  and  the  proceeds  distributed,  this 
does  not  work  a  conversion  of  the  real  estate  into 
personalty  in  such  a  sense  as  to  render  invalid  a 

c 


mortgage  by  a  distributee  of  the  real  estate  as 
such." 

[i  74]  I.  Uarital  Bi^t»— 1.  Bights  of  Hns- 
band.  When  land  is  converted  into  personalty,  by 
will,  deed,  or  other  instrument,  the  share  of  a  feme 
covert  in  the  proceeds  belongs  to  her  husband  as 
other  personalty;"  but  the  husband  cannot,  by  vir- 
tue of  his  right  to  take  the  proceeds,  take  the  land 
as  money  and  hold  it  as  he  would  the  money  itself 
free  from  all  claim  of  the  wife." 

Personalty  into  realty.  So  money  belonging  to  a 
feme,  covert  which  is  directed  to  be  converted  into 
land  is  liable  to  the  husband's  ourtesy.^* 

[$  75]  2.  Widow's  Doww  Bight—*.  Testa- 
tor's Widow.  Where  the  testator  directs  an  out  and 
out  conversion  of  his  real  estate  and  makes  his  wife 
a  legatee  under  the  will,  the  widow  is  put  to  her 
election  as  to  whether  she  will  accept  the  provision 
made  for  her  under  the  will  or  claim  her  dower 
right  in  the  realty;'*  but  such  conversion  eannot 
defeat  the  widow  of  her  dower  right  without  her 
consent;''  and  where  she  elects  to  take  against  the 


S.  C— Walker  v.  KUUan,  62  S. 
482,  40  SE  887. 

Man. — McDoucall  y.  Oagrnon,  16 
Man.  232. 

[a]  XMUitnM  for  ml*.— "The  levy 
of  a  fl.  fa.  on  chattels  vests  In  the 
sherlfF  a  special  property  which  en- 
ables him  to  sell  them,  after  the  re- 
turn day,  without  a  ven.  ex.;  but  a 
levy  on  land  elves  him  neither  prop- 
erty nor  a  rient  of  possession;  he  has 
only  a  naked  authority  to  sell,  and 
his  sale  transfers  a  right  of  prop- 
erty to  the  purchaser,  and  he  can- 
not deliver  possession,  under  such  an 
execution,  without  the  consent  of  the 
tenant  or  he  who  has  it.  It  is  be- 
cause of  this  distinction  in  the  levy 
of  an  execution  upon  realty  and  one 
upon  personalty,  and  also  because'  of 
the  peculiar  and  Intanslble  nature  of 
the  property,  when  considered  mere- 
ly as  converted  without  belnp  actu- 
ally so,  that  the  courts  have  uni- 
formly held  that,  when  such  an  equi- 
table conversion  has  taken  place,  the 
property  cannot  be  levied  upon, 
under  execution,  as  land  nor  as  per- 
sonalty." Clifton  v.  Owens,  170  N. 
C.  807,   611,  87  SE  602. 

[bl  Kortsas*  of  undivided  Inter- 
•n.— Wher^  a  will  operates  to  con- 
vert testator's  real  estate,  therein 
devised  to  his  heirs.  Into  personalty 
as  of  the  date  of  the  testator's 
death,  a  subsequent  mortsatre  exe- 
cuted by  one  of  the  heirs  on  all  her 
right,  title,  and  Interest  in  and  to 
certain  of  such  real  estate  created  no 
lien  thereon.  State  v.  Moblcy,  102 
Md.  408,  62  A  963;  Chick  v.  Ives,  2 
Nebr.    (Unoff.)   879.  90  NW  761. 

[c]  Sqnltabl*  •s>lgiiin«iit<— Where 
a  will  directed  certain  land  to  be  sold 
and  the  proceeds  divided,  it  was  held 
that  a  mortgage  of  the  land  by  the 
devisees  was  invalid  and  constituted 
only   an   assignment    of    such   mort- 

fagor's  Interest,  which  would  be  en- 
orccd  as  an  equity  in  an  alleged 
mortgagee.  Walker  v.  Killian,  62  S. 
C.  482,   40  SE  887. 

04.  Clifton  V.  Owens,  170  N.  C. 
607,  87  SE  502.  And  see  cases  supra 
note  63. 

ee.  Cahn  V.  Person,  66  Miss.  360; 
McCombs  V.  Howard,   18  Oh.  St.  423. 

68.  Ingraham  v.  Chandler,  (Iowa) 
161  NW  434. 

87.  Matter  of  Llsmore,  1  Hog. 
177;  Frederick  v.  Aynscombe,  1  Atk. 
392,   26  Reprint   250. 

es.  III. — Lash  V.  Lash,  209  111. 
595,  70  NE  1049. 

Md.— Early  v.  Dorsett.  45  Md.  462. 

Mich. — Henderson  v.  Sherman,  47 
Mich.  267.  11  NW  16S. 

N.  J. — Snover  v.  Squire,  24  A  866. 

N.  Y.— Matter  of  Ledrich,  68  Hun 
396,  22  NTS  978  (may  transfer  his 
Interest  by  deed). 


Va. — Siter  v.  McClanachan.  2  Oratt. 
(43  Va.)_280. 

[a]  TIiiui  a  transaction  by  which 
a  legatee  assigns  to  the  executor  his 
bequest  of  the  portion  of  the  pro- 
ceeds of  a  sale  of  real  property  di- 
rected by  the  will  to  be  made,  does 
not  defeat  the  intention  of  the  testa- 
tor that  such  sale  should  be  made, 
or  prevent  the  operation  of  the  equi- 
table doctrine  of  conversion.  Lash 
V.  Lash,  209  111.  696,  70  NE  1049. 

68.  Iowa. — ^Beaver  v.  Ross.  140 
Iowa  164,  118  NW  287,  20  LRANB  65, 
17  AnnCas  640. 

Ky. — Schwars  v.  OrUflth,  7  KyL 
532.  13  Ky.  Op.  872. 

Mich. — Henderson  v.  Sherman,  47 
Mich.    267,    11    NW   163. 

N.  J.— Snover  v.  Squire,  (C!h.)  24 
A  365. 

S.  C— Walker  v.  Killian,  62  S.  C 
482.  40  SE  887. 

Compare  Gray  v.  Smith,  8  Watts 
(Pa.)  289  (holding  that  the  interest 
of  the  legatee  in  the  proceeds  of  the 
land  directed  to  be  sold,  being  a  mere 
chose  in  action.  Is  not  the  subject  of 
mortgage). 

[a]  Kortsare  valid  as  aMrign- 
tnant. — ^Where  a  will  converts  real 
estate  into  personalty  for  distribu- 
tion among  the  beneflciaries,  the 
mortgage  by  the  beneflciaries  on  the 
real  estate,  although  Invalid  as  a 
mortgage,  will  be  given  effect  in 
equity  as  an  assignment  of  the  mort- 
gagor's Interest.  Walker  v.  Killian, 
62  S.  C.  482,  40  SE  887. 

[b]  Btgbts  of  aortMr**.— On  a 
sale  the  mortgagee  is  entitled  to  the 
funds  derivea  therefrom  to  the  ex- 
tent of  the  Interests  mortgaged, 
after  the  payment  of  the  costs  of  the 
administration  and  thfe  testator's 
debts.  Schwars  v.  arlfflth,  7  KyL 
632.  13  Ky.  Op.  872. 

7a  Craig  V.  Leslie,  3  Wheat.  (U. 
S.)  663.  4  L.  ed.  460;  Allen  v.  Watts, 
98  Ala.  384,  11  S  646;  Spencer  v.  Wil- 
son, L.  R.  16  Eq.  501. 

[a]  Thus  where  a  testator  gave 
his  real  estate  to  his  wife  during  her 
life,  and  directed  that  at  her  death 
the  same  be  sold  and  the  proceeds 
divided  among  his  children.  It  was 
held,  under  Code  (1886)  i  1951  pro- 
viding that  all  persons  over  eighteen 
years  of  age  may  dispose  of  their 
personal  property  by  will,  that  any 
of  the  children  over  such  age  could 
bequeath  his  interest,  although  his 
win  was  made  before  the  mother's 
death,  since  the  direction  in  the  will 
operated  as  an  equitable  conversion. 
Allen  V.  Watts,  98  Ala.  384.  11  S  646. 

71.  Maglnn  v.  McDevitt,  269  III. 
196,  109  NE  1038;  Nelson  v.  Nelson, 
(A.)  72  NE  482,  36  Ind.  A.  331,  76  NE 
679. 

[a]    SHI*  appUsd. — Where  it  clear- 


ly appears  from  the  whole  will  that 
the  testator  intended  to  provide  for 
the  support  and  maintenance  of  his 
wife  for  life  and  that  after  her  death 
the  lands  should  be  sold  by  the  ex- 
ecutor and  certain  specific  legacies 
Eald,  after  which  the  proceeds  should 
e  divided  equally  among  eertain 
named  devisees,  the  doctrine  of  equi- 
table conversion  applies,  and  one 
who  purchases  the  interest  of  a  dev- 
isee acquires  no  title  to  the  land 
and  cannot  maintain  a  bill  for  parti- 
tion. Brown  v.  Miner,  261  lU.  643, 
104  NE  150.  "^ 

79.  Lawton  v.  Lawton,  7  OhS&CT 
493,  5  OhNP  441;  Brook  v.  Badley, 
L.  R.  3  Ch.  672. 

73.  Ky. — Hocker  v.  Gentry,  3 
Mete.  463. 

Md. — Jones  v.  Plummer.  SO  Md. 
416;  Hammond  v.  Stier.  2  GUI  *  J. 
81;  Leadenham  v.  Nicholaon,  1  Harr. 
&  a.  267;  Hurtt  v.  Fisher,  1  Harr.  A 
O.  88. 

N.  T. — Matter  of  Russell,  59  App. 
Div.  242,  69  NTS  568  tafC  168  N.  T. 
169,   61    NE   166]. 

N.  C. — Duckworth  v.  Jordan,  133 
N.  C.  520,  51  SE  109;  Benbow  v. 
Moore,  114  N.  C.  263,  19  SE  156; 
Proctor  V.  Ferebee,  36  N.  C.  143.  3( 
AmD  34. 

Tenn. — ^Wayne  v.  Fouta,  108  Tenn. 
146,  65  SW  471. 

Va. — MoClanachan  v.  Siter,  2  Gratt. 
(43  Va.)   280. 

Ia3  Xlliurtnttlaa^— Where  real  es- 
tate directed  to  be  sold  tinder  the 
terms  of  a  will  had  not  been  sold  at 
the  time  of  the  death  of  one  devisee, 
but  there  had  been  no  election  by  all 
the  parties  interested  in  the  estate 
to  reconvert  the  property,  the  hus- 
band of  the  deceased  devisee  wu 
entitled  to  one  fourth  of  such  prop- 
erty devised  as  personalty  of  his 
wife,  and  he  was  not  a  tenant  by  cur- 
tesy. Wayne  v.  Fouts,  108  •Tenn. 
145,   66   SW  471. 

74.  Samuel  v.  Samuel,  4  B.  Men. 
(Ky.)   245. 

76.  Clifton  V.  Owens,  170  N.  C. 
607,  87  SB  602:  Mowry  v.  Taft.  W 
R.  I.  427.  433.  90  A  815  [quot  CycJ; 
Dodson  V.  Hay,  t  Bro.  CK  404.  I) 
Reprint  611;  Foilett  v.  Tyrer,  14  Sim. 
126,  37  EngC!h  12S,  60  Reprint  3«S: 
Otwsy  V.  Hudson,  2  Vem.  C*.  683,  XI 
Reprint  981;  Sweetapple  v.  Bindon,  2 
Vem.  Cb.  636,  23  Reprint  947;  (>iii- 
nlngham  v.  Moody,  1  Ves.  174,  17 
Reprint  965. 

78.  Aache  v.  Asche,  113  N.  T.  2«, 
21  NE  70;  Tobia*  v.  Ketchum.  32  N. 
T.  819;  Brink  v.  Layton.  2  Redf.  Surr. 
(N.  Y.)  79;  In  re  Thomas.  34  Ch.  D. 
166. 

77.  Konvalinka  v.  Scfalegel.  164 
N.  T.  125.  9  NE  868,  68  AmR  494;  In 
re  Hutchlns,   21   Oh.  CMr.  (X  720,  11 


For  later  eaa««,  developmeata  and  eliaii^B  in  the  law  see  cumulative  Annotations,  sam*  title,  page  and  note  number. 
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will,  there  is  no  oonversion  so  as  to  entitled  the 
widow  to  a  share  in  the  realty  as  personalty.'"  It 
has  also  been  held  that  the  widow  is  entitled  to 
dower  in  money  direeted  to  be  eonverted  into  land,^* 
although  there  is  authority  to  the  contrary." 

[$76]  b.  Beneficiary's  Widow.  Where  land  is 
equitably  converted  into  personalty  by  a  direction 
in  a  will  or  by  other  instrument,  the  wife  of  a  bene- 
ficiary of  snch  proceeds  has  no  right  of  dower  in  the 
realty  so  converted.^^  But  where  the  power  of  sale 
is  not  mandatory  but  is  to  be  exercised  only  to  pay 
certain  charges,  the  will  does  not  work  an  equitable 
conversion  of  the  real  estate,  and  the  widow  of  a 
devisee  is  entitled  to  dower  in  the  land  and  in  the 
proceeds  which  are  not  necessary  to  pay  the  enu- 
merated charges." 

[$  77]  J.  EzceptionB  to  Oeiutral  Bole — 1. 
Executor's  Contract  to  Convey.  There  are,  however, 
exceptions  to  the  above  stated  rule  that  the  prop- 
erty will  be  for  all  purposes  treated  as  in  its  con- 
verted state.**  Thus,  where  by  a  will  the  title, to 
real  estate  is  vested  in  two  executors  in  trust  with 


power  to  sell,  it  has  been  held  that  one  of  the 
executors  cannot,  without  the  assmit  of  the  other, 
enter  into  a  contract  to  convey,  which  will  be  valid 
and  binding  on  the  other,  as  would  be  the  case  with 
personalty,  and  the  fact  that  by  and  under  the 
terms  of  the  wUl  there  is  an  equitable  conversion 
for  certain  purposes  of  the  realty  into  personalty 
does  not  change  this  rule." 

[$  78]  2.  Bighta  of  Hnsbuid  of  Banefldazy. 
Where  a  testator  has  left  his  realty  in  trust  to 
be  sold  for  the  benefit  of  his  daughter,  it  has  been 
held  that  her  husband  could  not  by  any  act  of  his 
before  the  sale  bar  his  wife's  right  to  her  share  of 
it.** 

[i  79]  S.  CUIdm  Not  Named  w  Provided  For 
in  WUL  It  has  been  held  also  that,  where  by  stat- 
ute a  testator  is  deemed  to  have  died  intestate  as 
to  any  child  or  children  not  named  or  provided  for 
in  the  will,  a  will  which  directs  a  sale  of  the  real 
estate  of  the  testator  by  the  executors  will  not  work 
an  equitable  conversion  of  the  interests  of  a  child 
or  children  not  so  named  or  provided  for.*^ 


IX.    BECONVEBSION 


[f  80]  A.  Dtfnltioa  and  Nature.  It  is  well 
established  that  .before  any  actual  change  in  the 
property  has  taken  place,  there  may  be  a  recon- 
version,** whieli  is  that  imaginary  process  by  which 
a  prior  constructive  conversion  is  annulled,  and  the 
converted  property  restored  in  contemplation  of 
equity  to  its  original  state."  The  doctrine  of  re- 
conversion arises  from  the  principle  that  equity  will 
not  compel  the  execution  of  a  trust  i^ainst  the 
wishes  of  the  persons  beneficially  interested,***  and 
from  the  presumption,  in  case  of  a  conversion  by 
will,  that  the  direction  for  the  conversion  was  g^ven 
for  the  benefit  and  convenience  of  the  devisees  and 
legatees,  and  that,  unless  made  imperative  in  terms, 
it  was  not  intended  to  prevent  the  beneficiaries  from 
taking  the  bounty  of  the  testator  except  in  the  pre- 
cise form  in  which  the  property  would  exist  after 


the  '  conversion.'^  Reconversion  generally  takes 
effect  by  the  election  of  the  beneficiaries,"  but  it 
may  also  result  from  tiie  failure  of  the  purpose  of 
the  conversion.**  Thus,  where  land  of  a  decedent 
"has  been  converted  into  money  by  his  administrator 
for  the  special  purpose  of  liquidating  a  claim 
superior  to  that  of  the  heirs  or  devisees,  the  sur- 
plus, after  the  purpose  has  been  accomplished,  is  by 
a  fiction  of  equity  reconverted  into  land.** 

[i  81]  B,  Election  of  Beneficiary — 1.  In  0«n- 
9tiL  In  the  application  of  the  doctrine  of  equi- 
table conversion,  it  is  a  well  settled  rule  that,  if 
money  is  directed  by  a  will  or  other  instrument  to 
be  laid  out  in  land,  or  land  is  directed  to  be  turned 
into  money,  the  party  entitled  to  the  beneficial  in- 
terest may  in  either  case,  if  he  elects  so  to  do,  cause 
a  reconversion  of  such  property  and  take  it  in  its 


Oh.  CIr.  Dec  29:  In  re  Petterson.  196 
Pa.  78,  4B  A  654;  Cunnlnffham's  Est., 
137  Pa.  621.  SO  A  714,  21  AmSR  901; 
Hoover  v.  Landia,  76  Fa.  SE4:  M(aey 
V.  Mazey,  20  Pa.  Dist,  St8;  Barber's 
Sat..   3  Pa.  Dlat.  63.  14   Pa.  Co.   167. 

78.  Bamett  v.  Bamett,  1  Mete. 
(Kjr.)  254;  Pacholder  v.  Rosenheim, 
129  Md.  466,  99  A  672;  OUson  v.  Oil- 
son.  30  Oh.  Clr.  Ct.  382:  Hoover  v. 
lAndls,  76  Pa.  364;  In  re  Barber,  3 
Pa.  DlSt.  68,  14  Pa.  Co,  187. 

[a]  Vba  dootxtaM  of  aqnltable 
ooBTuralOB  do*s  not  aVBif  (1)  In  as- 
certalnlnK  the  share  of  a  widow, 
-when  she  elects  not  to  take  under 
the  will  of  her  husband.  Gelger  -v. 
Bltzer.  80  Oh.  St.  66,  88  NE  134.  22 
L.RANS  286.  17  AnnCas  161;  In  re 
Petteraon.  196  Pa.  78,  46  A  664.  (2) 
Where  the  widow  claims  not  under 
deceased's  will,  which  made  no  pro- 
vision for  her,  but  in  opposition  to 
it.  her  Interest  must  be  determined 
as  though  he  died  intestate,  so  that 
an  equitable  conversion  by  the  will 
of  real  estate  cannot  avail  ner.  Pac- 
holder V.  Rosenheim,  128  Md.  466,  99 
A  672. 

79.  Haggard  v.  Rout,  6  B.  Mon. 
(Ky.)   247. 

80.  Crabtree  v.  Bramble,  3  Atk. 
S80.  26  Reprint  1191;  Cunningham  v. 
Moody.  1  Ves.  174,  27  Reprint  966. 

81.  Comer  v.  Light.  (A.)  92  NB 
344  (rev  on  other  grounds  175  Ind. 
367.  93  NE  660,  94  NB  326];  Willing 
V.  Peters.  7  Pa.   287. 

[a]  ZUnstxatlaa. — By  a  trust 
paper  executed  by  the  beneficiaries 
of  a  Judgment  by  confession,  plain- 
tiff and  a  cotrustee  were  authorised 
to  bid  in  and  purchase  lands  about 


to  be  sold  under  the  Judgment,  to 
take  a  deed  thereof  from  the  sheriff 
conveying  the  land  to  them  as  trus- 
tees for  those  executing  the  trust 
paper,  to  sell  such  land  as  soon 
as  practicable  In  order  to  convert  It 
Into  money,  to  execute  deeds  there- 
for, and  to  pay  over  the  proceeds  of 
sale  to  the  beneficiaries.  It  was  held 
that  since  such  purchase  by  the  trus- 
tees constituted  an  equitable  conver- 
sion of  the  land  into  personalty,  K 
was  not  subject  to  dower,  in  favor  of 
the  wives  of  any  of  the  beneficiaries. 
Hunter  v.  Anderson,  162  Fa.  886,  86 
A  538. 

sa.  Sheffield  v.  Cooke.  (R.  I.)  98 
A   161. 

83.     See  cases  infra  notes  84-87. 

8«.  Wilder  v.  Ranney,  86  N.  Y.  7, 
18  NYWklyDlg   400. 

sa.  Wilder  v.  Ranney,  96  N.  T.  7, 
18  NYWklyDlg  400  [aft  16  NYWkly 
Dig  478]:  Crowley  v.  Hicks,  72  Wis. 
639.  40  NW  161. 

88.  Franks  v.  BoUans.  Ij.  R.  3  Ch. 
717. 

87.  Northrop  v.  Marquam,  16  Or. 
173,  18  P  449  (construing  Hill  Annot. 
Code  I  3076). 

88.  Duckworth  v.  Jordan,  138  N. 
C.   620,   61   SB  109. 

89.  Nail  V.  Nail,  243  Mo.  247.  147 
SW  1006,  1008  £quot  Cyc];  Clifton  v. 
Owens.  170  N.  P.  607,  87  SB  502; 
Black  Li.  D.;  Haynes  Eq.  390;  Ra- 
palje  &  Li.   L.   D.;   Snell  Eq.  160. 

"Thf  correlative  doctrine  of  recon- 
version is  well  understood  to  be  the 
Imaginary'  process  by  which  a  prior 
constructive  conversion  is  annulled 
and  taken  away,  and  the  property 
restored.  In  contemplation  of  equity. 


to  its  original  actual  quality,  or 
where  the  direction  to  convert  Is  re- 
voked by  act  of  law,  or  by  the  par- 
ties entitled  to  the  property,  which 
they  may  elect  to  do."  Clifton  v. 
Owens.  170  N.  C.  607,  616.  87  SE  602. 

"The  doctrine  of  reconversion  Is 
as  thoroughly  grounded  In  the  law 
as  Is  the  doctrine  of  conversion.  In 
other  words  that  whilst  the  terms  of 
a  will  may  in  legal  effect  convert 
land  Into  money,  yet  subsequent  acta 
of  the  beneficiaries  may  reconvert 
the  subject-matter  into  land."  Nail 
V.  Nail,  243  Mo.  247,  256,  147  SW 
1006. 

[a]  Othw  Aeflaltloa^— "Reconver- 
sion means  the  nutting  of  money  in- 
to land,  or  land  Into  money."  Mat- 
tlson  V.  Stone,  99  S.  C.  161,  166,  82 
SE    1046. 

90.  Craig  v.  Leslie.  3  Wheat.  <TJ. 
S.)  668.  4  L.  ed.  460;  Fluke  v.  Fluke, 
16  N.  J'.  Eq.  478;  Duckworth  v.  Jor- 
dan, 138  N.  C.  520,  51  SE  109. 

91.  Robison  V.  Botkin,  Itl  111. 
182,  54  NB  916:  Boland  v.  Tlemay, 
118  Iowa  69,  91  NW  836;  Trask  v. 
Sturges,  170  N.  Y.  482,  63  NE  634; 
Mellen  v.  Mellen,  139  N.  Y.  210,  34 
NE  925. 

98.    See  Infra  It  81-98. 

93.  De  Lashmutt  v.  Teetor,  261 
Mo.  412,  169  SW  34;  Clifton  v. 
Owens,  170  N.  C.  607,  87  SB  602. 
See  generally  supra  i   61. 

94.  Frank  v.  Davis.  185  N.  Y.  276, 
81  NE  1100.  17  LRA  306,  22  NYClv 
Proc  426,  29  AbbNCas  294;  Dunning 
y.  Ocean  Nat.  Bank,  61  N.  Y.  497,  19 
AraR  293  raff  6  Lans.  296];  Dela- 
fleld  V.  White.  19  AbbNCas  (N.  T.) 
104.    See  also  supra  (  44. 
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original  state,**  notwithstanding  there  is  a  poaitiye 
direction  to  convert  the  property;**  and  sueh  an 
election  is  an  affirmatiTe  elraient  in  the  establish- 
ment of  his  right  to  the  property."  8noh  an  elee- 
tion,  however,  cannot  be  made  if  the  rights  of  othera 
will  be  injuriously  affected  thereby.** 

{$82]  2.  Mode  and  SofficlMcy  of  Electtoft— 
a.  In  GeneraL  Election  is  the  expresuon  of  the 
intention  on  the  part  ot  the  beneficiary  to  take  the 


eonstmetively  converted  propertv  in  its  actual  qual- 
ity;** and  it  is  the  expression  of  this  intention,  and 
not  the  mere  rigl^t  to  make  it,  which  chtuiges  the 
equitable  character  of  the  estate  so  as  to  give  it  its 
legal  character  at  the  will  of  the  person  entitled 
to  the  beneficial  interest.^  This  intention  mnst  be 
clearly  and  unequivocally  manifested  by  some  act 
or  declaration;*  but  a  direct  or  positive  election  is 
not  necessary,  and  any  acts  whieh,  although  slight. 


96.  U.  S.— CralK  v.  Leslie,  i 
Wheat.  66S,  4  L.  ed.  460;  Rinehart 
V.  Harrison.  20  F.  Cas.  No.  11,840, 
Baldw.   177. 

Cal.— In  re  Pforr,  144  Cal.  121,  77 
P  826;  Uklah  Bank  v.  Rice,  148  Cal- 
2«5,  78  P  1020,  101  AmSR  118. 

Ga. — Adams  y.  Bass,  18  Oa.  180. 

111. — Dunham  v.  Slaughter.  268 
111.  625,  109  NE  673  [rev  190  111.  A. 
497];  Pasquav  v.  Pasquay,  28S  111. 
48,  85  NE  816:  Darst  v.  Swearlngen, 
224  111.  229,  79  NE  636,  US  AmSR 
162:  Rldeeway  v.  Underwood,  67  111. 
419;  Jennings  v.  Smith,  29  111.  116; 
Baker  v.  Copenbarger,  IB  111.  108,  58 
AmD  <00;  Heslet  v.  Heslet,  8  III.  A. 
22 

Ky. — Rawllngs  v.  Landes,  8  Bush 
158. 

Mich. — Mandlebaum  t.  McDonnell, 
29  Mich.  78.  18  AmR  61. 
~  Mo. — De  Laahmutt  v.  Teetor,  261 
Mo.  412.  169  SW  34;  Griffith  v.  Wit- 
ten,  262  Mo.  627,  1'61  SW  708;  Nail 
V.  kail,  248  Mo.  247,  147  SW  1006; 
OUbreath  v.  Cosgrove,  193  Mo.  A. 
41>,  186  SW  1181:  In  re  O'Bannon, 
142   Mo.  A.   268,   126   SW  216. 

N.  H.— Harris  v.  Ingalls,  74  N.  H. 
839.  68  A  84. 

N.  J.— Pluke  V.  Fluke,  16  N.  J.  Bq. 
478;  Scudder  v.  Stout.  10  N.  J.  Eq. 
377;  Geat  v.  Flock,  2  N.  J.  Gkl-  108. 

N.  Y.— Trask  v.  Sturges,  170  N.  Y. 
482,  68  NE  534:  McDonald  v.  O'Hara, 
144  N.  Y.  S9i,  89  NE  642  (aft  9 
Misc.  686.  80  NTS  646];  Greenland 
V.  WaddelV  116  N.  T.  234,  22  NE  367, 
16  AmSR  400;  Armstrong  v.  McKel- 
vey,  104  N.  T.  179,  10  NE  266;  Pren- 
tice T.  Janssen,  79  N.  T.  478  [aff  14 
Hun  648];  Hetsel  y.  Barber,  69  N.  Y. 
1;  Eimens  v.  St.  John,  79  Hun  99, 
29  NYS  655;  Reed  v.  Underhlll,  12 
Barb.  118;  Sweeiy  v.  Thayer.  8  N.  T. 
Super.  286;  McDonald  v.  O'Hara,  IS 
Misc.  627,  84  NTS  692;  Forster  v. 
WlnUeld,  3  Misc.  436,  23  NYS  169 
[rev  on  other  grounds  142  N.  Y.  827. 
87  NB  111];  Osgood  v.  Franklin,  2 
Johns.  Ch.  1,  7  AmD  513  [all  14 
Johns.   627], 

N.  C— Phlfer  v.  Giles,  169  N.  C. 
142,  74  SE  919;  Proctor  y.  Ferebee, 
86  )«.  C.  143,  86  AmD  84. 

Oh. — Craig  v.  Jennings,  81  Oh.  St. 

Pa. — Shallenberger  y.  Ashworth,  25 
Pa.  162;  Stuck  v.  Mackey,  4  Watts 
&  S.  196;  Smith  v.  Starr,  3  Whart. 
62,  81  AmD  498;  Burr  v.  Sim,  1 
Whart.  262,  29  AmD  48;  Morrow  v. 
Brenizer,  2  Rawle  186;  Allison  y. 
Wilson,  IS  Serg.  &  R.  330;  Patter- 
son's App.,  4  Pa.  Cas.  133,  6  A  769; 
Rauch's  Est.,  21  Pa.  Super.  60;  Huns- 
woVth's  Est.,  22  Pa.  Dlst.  643;  Gibb's 
Est.,  20  Pa.  Dlst.  50;  Brownfleld's 
Est.,  14  Pa.  Dlst.  518;  Reeser's  Est., 
4  Pa.  Co.  417;  Wells  y.  Sloyer,  1 
PaLJR  516,  8  PaLJ  208;  Twaddell's 
Est.,  9  Phlla.  316. 

R.  I.-— Btoughton  V.  Llscomb,  98  A 
188,  185  [clt  Cyc];  Van  Zandt  v. 
Garretson,  21  R.  I.  418,  44  A  221. 

Tenn. — Chambers  v.  Preston,  198 
SW  109. 

Va. — EMlnger  y.  Hall,  81  Va.  84; 
Harcum  v.  Hudnall,  14  Gratt.  (65 
Va.)  369;  Turner  y.  Street,  2  Rand. 
(23  Va.)  404,  14  AmD  792;  Taaewell 
y.  Smith,  1  Rand.  (22  Va.)  813,  10 
AmD    533.  

W.  Va. — ^Brown  v.  MUler,  46  W. 
Va.  211,  31  SE  966. 

Bng. — Crabtree  y.  Bramble,  •  8 
Atk.  680,  26  Reprint  1191;  Rashle^gh 
y.  Master,  3  Bro.  Ch.  99,  29  Reprint 
482,    1   Ves.   Jr.    201,    30   Reprint   801; 


Seeley  y.  Jago,  1"  P.  Wms.  389,  24 
Reprint  488;  Klrkman  y.  Miles,  18 
Ves.  Jr.  838,  83  Reprint  820;  Wltel- 
dale  V.  Partridge,  8  Ves.  Jr.  227,  32 
Reprint  841:  Amler  v.  Amler,  8  Ves. 
Jr.   583,   80   Reprint  1167. 

"It  is  well  settled  in  equity  that, 
where  a  testator  directs  land  to  tie 
sold  and  the  proceeds  thereof  dis- 
tributed among  designated  bene- 
flciaries,  such  benefldarles  may  elect 
before  the  sale  has  taken  place  to 
take  the  land  Instead  of  the  pro- 
ceeds."    Stoughton   v.    Lilseomb,    (R. 


I.)   98  A  188,  185   [clt  Cyc]. 

[a]     Bole      api^ed.— Wnere      the 
whole  beneficial  intereat  In  the  land 


directed  to  be  converted  into  money 
belongs  to  the  person  or  persons  for 
whose  use  It  Is  given,  equity  will 
not  compel  the  trustee  to  execute 
the  trust  against  the  wishes  of  the 
cestui  que  trust,  but  will  permit  him 
to  take  the  land,  if  he  elects  so  to 
do,  before  the  conversion  haa  been 
actually  made.  Fluke  y.  Fluke,  16 
N.   J.   Bq.    478. 

[b]  ■arplaaaga.  ■  A  provision  in  a 
will  that.  If  the  heirs  shall  agree  to 
a  division  of  the  estate  among  them- 
selves, the  executor  shall  not  be 
bound  to  sell  does  not  prevent  a  con- 
version, and  as  this  provision  merely 
gives  the  parties  interested  in  the 
proceeds  a  right  which  the  law  gives 
them  independently  of  the  will,  the 
provision  may  be  stricken  from  the 
will  as  surplusage  without  altering 
its  legal  eliect.  Jones  v.  Caldwell, 
97   Pa.   42. 

9&  Meeklns  v.  Branning  Mfg.  Co., 
224  Fed.  202.  And  see  cases  supra 
note  96.  Compare  In  re  Handley, 
268  Pa.  119,  97  A  1040  (holding  that, 
where  a  testator  left  residuary  es- 
tate to  a  foreign  charitable  corpora- 
tion with  the  direction  to  executors 
to  rent  for  twenty  years  and  then 
to  sell,  such  specific  direction  was 
controlling,  and  the  corporation 
conld  not  restrain  sale,  nor  compel 
conveyance  of  the  real  estate  In  kind 
to  It  at  the  end  of  the  period). 

97.  Ukiah  Bank  v.  Rioe,  143  Cat. 
266,  76  P  1020,  101  AmSR  118. 

96.  Hetsel  v.  Barber,  69  N.  T.  1. 
And  see  cases  supra  note  96. 

Hrho  tnav  eleot  see  infra  l|  87,  88. 

99.  Shanenberger  v.  Ashworth,  26 
Pa.  162;  Beal  v.  Stehley.  21  Pa.  876. 

1.  Craig  y.  Leslie.  8  Wheat.  (U. 
S.)  668,  4  L.  ed.  460;  Meeklns  v. 
Branning  Mfg.  Co.,  224  Fed.  202; 
Tonkers  Sav.  Bank  v.  Kinsley,  78 
Hun   186,    28   NYS   925. 

8;  TT.  S. — Craig  y.  I/esIIe,  8  Wheat. 
663,  4  ti.  ed.  460;  Meeklns  v.  Bran- 
ning Mfg.   Co..    284   Fed.    202. 

Cal.— Uklah  Bank  v.  Rice,  143  Cal. 
265,  76  P  1020,   101  AmSR  118. 

D.  C. — Cropley  v.  Cooper,  7  D.  C. 
226. 

Mo. — ^De  Lashmutt  v.  Teetor,  861 
Mo.  412,  169  SW  84;  Gllbreath  v. 
Cosgrove,  198  Mo.  A.  419.  185  SW 
1181. 

N.  Y.— Mellen  v.  Mellen,  189  N.  Y. 
210,    84    NE    926. 

N.  C— Phlfer  y.  Giles,  169  N.  C. 
142,  74  SB  919;  Duckworth  v.  Jordan, 
138   N.   C.   620.    61    SB   109. 

Pa. — Brandon  v.  McKinney,  233 
Pa.  481,  82  A  764;  Evans'  App.,  68 
Pa.  188;  Beatty  v.  Byers,  18  Pa.  106; 
Rauch's  Est.,  21  Pa.  Super.  60. 

R.  I. — Van  Zandt  v.  Garretson,  21 
R.  I.  418,  44  A  221. 

S.  C. — MattlBon  y.  Stone,  90  S.  C 
146.  72  SE  991. 

Tenn. — Chambers   v.    Preston,    198 


SW  109. 

Va. — Harcum  v.  Hudnall.  14  GratL 
(66   Va.)   869. 

Eng. — Crabtree  y.  Bramble.  >  Atk. 
680,  26  Reprint  1191:  Cookson  v. 
Reay,  6  Beav.  22.  49  Reprint  484; 
Cookson  y.  Cookson,  12  CL  &  P.  121. 
8  Reprint  1344;  Stead  v.  N^ewdigate, 
2  Merlv.  621,  85  Reprint  1089. 

"This  reconversion  can  be  effected 
where  all  the  parties,  beneficially  In- 
terested in  the  property,  by  some 
explicit  and  binding  action  direct 
that  no  actual  conversion  shall  take 

f>lace,  and  elect  to  take  the  property 
n  its  original  form."  Duckworth  v. 
Jordan,  138  N.  C  620,  62«,  61  SE  10*. 

r&i    Acts    bald    Bot    aiecFtio&-* 

(1)  Where  a  testator  directs  that  the 
residue  of  the  estate  shall  be  sold 
and  that,  if  there  shall  be  any  sur- 
plus after  the  payment  of  debts,  ex- 
penses, and  legacies,  it  shall  be 
equally  divided  between  his  wife 
and  four  chlldrm  in  equal  portion^ 
and  the  undevised  land  is  not  sold 
for  fourteen  years  after  his  death, 
and  two  of  the  children  as  executors 
exercise  the  power  to  sell,  and  the 
husband  of  a  deceased  daughter  ac- 
cepts her  abare  as  guardian  of  his 
minor  son,  and,  althou^  the  other 
child  survtves  the  sale  fifteen  years, 
it  does  not  upear  that  she  did  not 
acquiesce  in  the  sale  and  receive  ner 
share  of  the  proceeds,  there  is  no 
election  by  the  parties  to  take  the 
land  In  its  unconverted  torxn. 
Meeklns  y.  Branning  Mfg.  Co..  224 
Fed.  202.  .<!)  Beneidariea  entitled 
to  the  proceeds  of  land  directed  to 
be  sold  by  an  executor  under  a  power 
of  sale  contained  in  a  will  do  not  ac-  I 
quire  legal  title  to  such  land  merely 
by  executing  a  contract  to  sell  It,  as 
evidence  of  their  election  to  reject 
the  provisions  in  the  will  for  a.  sale 
and  distribution  by  the  executor,  and 
a  consequent  reconversion  of  the  es- 
tate into  realty.  Van  Zandt  y.  Gar- 
retson, 21  R.  I.  418.  44  A  231.  <I)  A 
release  by  the  sons  of  testator  to  the 
executor  does  not  work  a  reoonvei^ 
slon  of  realty  converted  by  power 
of  sale  in  the  will,  where  tlie  re- 
lease merely  waives  the  appointment 
of  an  auditor  and  acknowledges  re- 
ceipt of  the  fund  and  Is  intended 
merely  to  save  the  expense  of  dis- 
tribution through  the  orphans'  court. 
In  re  McClarren,  288  Pa.  220,  86  A  ' 
1119.  (4)  Where  a  will  provides 
that  the  real  estate  devised  shall  be 
sold  one  year  after  the  death  of  the 
testatrix  and  the  proceeds  divided 
between  her  children,  a  reconversion 
cannot  be  assumed  where  the  real 
estate  is  sold  within  the  year  and 
the  heirs  Instead  of  the  executor 
execute  the  deeds,  and  a  part  of  the 
proceeds  are  retained  by  the  execu- 
tor and  all  of  the  proceeds  are 
treated  exactly  as  they  would  have 
been  had  the  executor  himself  con- 
veyed the  property.  Miller  v.  Payne, 
28   App.    (D.   C.)   896. 

[b]  BsclaiaSorj'  aats  kaia  iaanf- 
flownt^-Where,  before  the  realty  de- 
vised was  actually  converted  Into 
personalty  by  sale,  the  persons  in- 
terested had  no  conference,  and  all 
they  did  or  said  was  done  and  said 
in  pleadings  in  a  suit  to  have  the 
property  sold,  etc.,  in  which  they 
simply  referred  to  the  devised  prop- 
erty as  "land"  or  "real  estate,  the 
decree  directing  the  sale  of  which 
referred  to  the  property  as  "land" 
or  "real  estate."  it  was  held  that 
there  was  no  election  or  declaratory 


For  later  oases,  dsvslepmeats  and  eluaiK*s  in  the  faw  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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disclose  plainly  saeh  an  intention  are  sufficient.* 
Thus  an  election  has  been  held  'to  be  manifested  by 
the  acts  of  the  beneficiaries  in  leasing*  or  devising^ 
the  property,  or  by  retaining  possession  of,  and  deal- 
ing witii,  the  property  in  its  original  state,*  unless 
such  possession  is  merely  for  a  short  period  of  time.'' 
An  election  may  also  be  shown  by  the  beneficiaries, 
making  partition  of  the  property  itself  among  them- 
selves,* by  allowing  partition  proceedings  to  go  to 
judgement  and  order  of  sale,*  by  a  demand  on  the 
trustee,  when  vested  in  him,  for  a  conveyance  of  the 
legal  title,^"  or  by  enjoining  the  trustee  or  executor 
from  exercising  the  power  of  sale.^'  An  agreement 
to  reconvert  personalty  into  real  estate  is  not  in- 
valid because  one  of  the  parties  is  a  married  woman 
and  is  not  joined  by  her  husband,**  or  because  ihe 


guardian  of  a  minor  joins  without  leave  of  court." 
[i  83]  b.  Oonveyance  of  Land  by  Deed.  Where 
land  is  devised  to  be  sold  and  the  proceeds  divided 
among  certain  beneficiaries,  if  all  of  such  benefloi- 
aries  unite  in  the  conveyance  of  ihe  land  to  a  third 
person  they  thereby  elect  to  take  the  land  as  such, 
and  their  deeds  are  evidence  of  such  election.''*  So 
where  all  the  legatees  but  one  unite  in  conveying 
their  interest  in  land  devised  to  be  sold  to  that  one, 
and  the  latter  accepts  such  conveyance,  this  is  an 
election  by  such  beneficiary  under  the  will  to  take 
the  land  instead  of  the  proceeds  thereof."  Where, 
however,  the  reconversion  is  to  be  effected  by  a 
conveyance,  such  conveyance  must  be  made  by  all 
of  the  beneficiaries,"  and  a  conveyance  by  one  bene- 
ficiary of  his  undivided  interest  in  the  land  will  not 


act  ao  as  to  amount  to  a  reconver- 
sion of  the  property  Into  realty. 
Wayne  v.  Fouta,  lOS  Tenn.  145,  65 
SW   471. 

3.  Cal. — Uklah  Bank  v.  Rice,  148 
Cal.    2S6.  76  P  1020,  101  AmSR  118. 

Ga. — De  VauKhn  v.  McLeroy,  82 
Ga.    S87,    10    SB   211. 

111. — ^Dunham  v.  Slaughter,  2(8  III. 
(25.  109  HE  673  [rev  190  111.  A.  497]. 

Iowa. — Atlee  v.  Bullard,  123  Iowa 
274.  98  NW  889;  Boland  v.  Tlernay, 
118    Iowa   69.    91   NW   836. 

N.  T. — Prentice  v,  Janssen,  79  N. 
T.  478    [aff  14  Hun  548]. 

N.  C. — ^Phlfer  v.  Giles,  158  N.  C. 
142,  74  SE  919  (petition  for  allot- 
ment of  dower  held  to  show  recon- 
vBrslon). 

Pa. — Brandon  v.  McKlnney,  233  Pa. 
481,   82  A  764. 

Eng. — Bradlsh  v.  Gee,  Ambl.  229. 
27  Reprint  152.  1  Ld.  Ken.  73,  96 
Reprint  920:  Dlxcn  v.  Gayfere,  17 
Beav.  433,  61  Reprint  1102;  Pulteney 
V.  Darlington,  1  Bro.  Ch.  223,  28  Re- 
print 1098,  7  ERC  46;  Van  v.  Bar- 
nett.  19  Ves.  Jr.  102,  34  Reprint  456; 
Wheldale  v.  Partridge,  8  Vea  Jr.  227, 
32   Reprint  341. 

[a]  Xlaotloiui  iMld  ■oflelaBti  (1) 
Having  money  directed  to  be  laid  out 
In  land  paid  to  the  beneflclary. 
Chandler  v.  Pocock,  16  Ch.  D.  618. 
(2)  Laying  out  only  a  portion  of  the 
fund  to  l>e  laid  out  In  land  and  the 
retention  of  the  balance.  Pulteney 
V.  Darlington,  1  Bro.  Ch.  223,  28 
Reprint  1095,  7  ERC  45.  (3)  Chang- 
ing investment  of  money  directed  to 
be  laid  out  in  land.  Bradlsh  v.  Gee, 
Ambl.  229,  87  Reprint  162;  Harcourt 
V.  Seymour.  16  Jur.  740;  Ungen  v. 
Sowray.  1  P.  Wms.  172,  24  Reprint 
343.  (4)  Where  a  testator,  after  giv- 
ing certain  legacies,  devised  his  real 
estate  in  trust  for  sale  and  gave  his 
residuary  estate  to  the  trustees,  and 
they  paid  all  of  the  legacies  except 
two  out  of  other  parts  of  the  estate 
and  kept  the  real  estate  unsold, 
granting  a  lease  of  It  to  a  tenant,  and 
the  real  estate  remained  unsold  for 
fifty  years,  the  two  legatees  permit- 
ting their  legacies  to  remain  unpaid 
during  all  that  time,  the  trustees  had 
by  their  conduct  elected  to  take  the 
property  as  reconverted  into  real 
estate,  and  the  assent  of  the  unpaid 
legatees  might  be  Inferred.  Mutlow 
V.  Bigg,  1  Ch.  D.  386. 

[b]  AetioB  for  rtcorary  of  lawfli 
Where,  by  a  direction  to  sell  land  af- 
ter the  death  of  a  life  tenant,  a  tes- 
tator converted  the  character  of  the 
property  taken  by  the  remaindermen 
from  realty  into  personalty,  the  sub- 
ject matter  of  an  action  by  the  re- 
maindermen to  recorver  the  land  la 
realty,  as  ptaintiffis,  by  the  com- 
mencement of  such  action,  elect  so 
to  treat  their  remainder,  such  elec- 
tion operating  as  a  reconversion. 
De  Vaughn  v.  McLeroy,  82  Ga.  687, 
10  SE  211. 

rcl  Igmormmam  aa  to  the  aSeot  of 
a  fattax*  to  atoet  will  not  prevent  an 
election,  where  it  clearly  appears 
that  It  was  the  intention  of  tlta-  ben- 
edciary  to  treat  the  property  as  hav- 
ing its  legal  character.    Hareoart  <r. 


Seymour.   16  Jur.  740. 

[df  Koaey  Instead  of  Iaad,^It 
has  t>een  held  that  an  election  to 
take  money  directed  to  be  laid  out 
in  land  as  money  might  be  made  by 
parol.  Warwick  v.  Edwards,  1  Bro. 
P.  C.  207,  1  Reprint  S18,  2  P.  Wms. 
171,  24  Reprint  687;  Chaloner  v. 
Butcher  [clt  Crabtree  v.  Bramble,  3 
Atk.  680,  686,  26  Reprint  11911.  But 
see  Bradlsh  v.  Gee,  Ambl.  229,  27 
Reprint  152,  1  -Ld.  Ken.  73.  96  Re- 
print 920  (holding  that  a  parol  dec- 
laration is  not  Bufflclent). 

4.  Brandon  v.  McKlnney,  233  Pa. 
481,  82  A  764  (leasing  for  oil  and 
gas  purposes);  In  re  Davidson,  11 
C*.  D.  341;. In  re  Gordon.  6  Ch.  D. 
631:  Mutlow  v.  Bigg,  1  Oh.  D.  885; 
Crabtree  v.  Bramble,  3  Atk.  680,  26 
Reprint  1191.  Compare  Mellen  v. 
Mellen,  139  N.  T.  210,  84  NE  925 
(where  the  lease  was  in  hostility  to 
the  power  of  sale);  Harcum  v.  Hud- 
nall,  14  Gratt.  (56  Va.)  369  (holdlntr 
that  the  mere  continuing  to  hold  and 
rent  the  property  Is  not  inconsistent 
with  the  intent  to  carry  out  the 
direction  of  the  testators  and  to 
have  a  sale  of  the  property  at  some 
convenient  period). 

5.  Burr  v.  Sim,  1  Whart.  (Pa) 
262,   29  AmD  48. 

6.  In  re  McClarren,  288  Pa.  220, 
86  A  1119:  Stuck  V.  Mackey,  4  Watts 
&  B.  (Pa.)  196  (possession  for 
twenty-one  years);  Burr  v.  Sim.  1 
Whart.  (Pa.)  252.  29  AmD  48  (pos- 
session for  one  year  held  entitled  to 
some  weight);  Grlesbach  v.  Fre- 
mantle.  17  Beav.  314.  61  Reprint  1056 
(uninterrupted  possession  and  the 
receipt  of  the  rents  for  sixteen 
years)'  Davles  v.  Ashford.  16  Sim. 
42,  38  fenirC^  42.  60  Renrint  531. 

[n.]  rreservation  of  the  iwoperty 
la  »■  Botaal  atate  by  the  beneficiary 
shows  an  election.  Dixon  v.  Gay- 
fere, 17  Beav.  433,  51  Rpnrlnt  1102. 

T.  Harcum  v.  Hudnall,  14  Gratt. 
(56  Va.)  869;  KIrkman  v.  Miles,  13 
Ves.   Jr.    338.   83   Reprint  320.      . 

8.  Cal. — tTkiah  Bank  v.  Rice,  143 
Cal.  265.  76  P  1020.  101  AmSR  118. 

Iowa, — Atlee  v.  Bullard,  123  Iowa 
874,    98    NW   889. 

N.  J.— Condlt  V.  Blg&low,  64  N.  J. 
Eq.  504,  54  A  160. 

N.  T. — Train  v.  Davla  49  HIsc. 
16J,  98  NTS  816  Taft  114  App.  Div. 
908  mem,  100  NTS  1146  mem.  116 
App.  Div.  917  mem,  101  NTS  1147 
mem]. 

Pa.— Xilncoln  v.  Wafcefleld,  237  Fa. 
97,   86  A  133. 

[a]  XiliurtTatloaB. — (1)  The  com- 
mencement of  an  action  for  partition 
by  the  purchaser  of  the  interest  of 
one  of  the  beneficiaries  mortgaged 
and  sold  on  foreclosure  is  proof  of 
an  election  by  plaintiff  for  a  recon- 
version of  the  property  from  per- 
sonalty to  realty.  Uklah  Bank  v. 
Rice,  143  Cal.  265.  76  P  1020,  101 
AmSR  118.  (2)  Where  li  deed  creat- 
ing a  trust  4n  land  for  the  lives  of 
two  beneficiaries  provided  that  after 
their  death  the  trustees  should  sell 
the  land  and  divide  the  proceeds 
among  certain  named  remaindermen, 
tha  bringing  of  an  action  for  parti* 


tlon  by  all  the  parties  Interested, 
after  the  death  of  the  life  bene- 
ficiaries, authorised  the  court  to 
treat  the  property  as  real  estate  and 
to  enter  a  judgment  for  the  sale  and 
partition  thereof.  Train  v.  Davis, 
49  Misc.  162.  98'  NTS  816  Taff  114 
App.  Div.  903  mem,  100  NTS  1146 
mem.  116  App.  Div.  917  mem,  101 
NTS    1147    mem].      (3)    Where    In    a 

?roceeding  in  partition  it  appears 
hat  all  the  parties  in  Interest  in 
the  real  estate  in  auestlon,  which 
had  been  converted  into  personalty 
by  will,  had  Joined  in  a  petition  for 
the  discharge  of  the  executor  under 
the  will  In  whom  legal  title  to  the 
land  was  then  vested,  on  the  express 
ground  that  they  desired  to  hold 
the  property  as  real  estate,  and  that 
the  heirs  had  subsequently  joined  in 
a  conveyance  of  part  of  the  land,  the 
evidence  Is  sufficient  to  justify  the 
conclusion  that  a  reconversion  had 
been  accomplished.  The  fact  that 
the  parties  used  the  word  "desire" 
InsteiiMi  of  "Intend"  is  immaterial. 
Lincoln  V.  Wakefield,  237  Fa.  97,  86 
A  138. 

9.  OibVa  Est.,  20  Pa  Dist.  60. 

10.  Meeklns  v.  Brannlng  Mfg. 
0>.,  224  Fed.   202. 

11.  Meeklns  v.  Brannlng  Mfg. 
Co..  224  Fed.  208.  But  see  Carr  v. 
Branch.  85  Va.  597.  8  SE  476  (hold- 
ing that  a  bill  by  a  beneficiary  to 
enjoin  the  sale  of  the  land  does  not 
necessarily  ■  show   an   election). 

IS,  Lincoln  v.  Wakefield.  237  Pa. 
97.  86  A  133. 

Blaetloa  hr  auuxtod  wvnuui  aee 
infra  t  94. 

18.  Lincoln  v.  Wakefield,  187  Pa. 
97.    86    A    138. 

SlavUoB  by  Infant  see  Infra  I  92. 

14.  Cal.— Uklah  Bank  v.  Rice,  143 
Cal.  265,  76  P  1030,   101  AmSR  118. 

111. — 'RIdgeway  v.  Underwood,  67 
111.    419. 

Ky. — Swan  v.  Goodwin,  2  Duv.  298. 

N.  J. — Haddock  v.  Progressive  Inv. 
Co.,   79  N.  J.  Bq.   139,   84  A  675. 

N.  T. — Greenland  v.  Waddell,  116 
N.  T.  234,  22  NE  367,  15  AmSR  400; 
Reed  v.  Underhlll,  12  Barb.  113; 
Harper  v.  (Chatham  Nat.  Bank,  17 
Misc.    224.   40  NTS  1084. 

N.  C. — Duckworth  v.  Jordan,  138 
N.  C.  520,  51  SB  109. 

Pa. — In  re  McClarren,  288  Pa.  220. 
86  A  1119;  Brandon  v.  McKlnney, 
233  Pa  481,  82  A  764  (deeding  rail- 
road right  of  way);  Rice  v.  Blxler. 
1    Watts    &    S.    446. 

Wis. — ^Williams  v.  Jonea  181  Wis. 
361,  111  NW  605. 

Fa]  Beasoaa  for  mla^-The  bene- 
ficiaries thereby  part  with  their 
right  to  the  proceeds  of  the  sale,  as 
well  as  their  right  to  the  land,  and 
cease  to  have  any  interest  in  the  ex- 
ecution of  the  power.  Uklah  Bank 
V.  Rice,  143  Cai.  266,  76  P  1020,  101 
AmSR   118. 

15.  Beal  v.  Stehley,  21  Pa.  376; 
Hannah  v.  Swamer,  3  Watts  &  S. 
(Pa.)  223,  38  AmD  764;  MoGarry  v. 
McOarry,  9  Pa.  Super.  71,  29 
PittsbLegJNS  236;  Twaddell's  Est., 
9    Phlla.    (Pa.)    816. 

la.    VUmh  Bank-v.  Rloa,'148  Cat. 
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CONVERSION' 
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operate  as  a  reconversion  of  that  interest,^'  nnlesB 
the  estate  is  of  such  a  oharaoter  that  a  conveyance 
by  one  or  more  of  them  will  not  impair  the  interests 
of  the  others.'* 

[$84]  c.  BiMntiac  Mortgage.  The  giving  of 
a  mortgage  by  the  person  entitled  to  the  proceeds 
of  a  sale  of  land  is  a  clear  election  on  his  part  to 
take  the  land.'" 

[$  85]  d.  Besdflrioaof  OontiactforSale.  Where 
a  conversitm  of  real  estate  is  effected  by  a  contract 
vfor  its  sale,  the  rescission  of  the  contract  after  the 
death  of  the  vendor  will  not  work  a  reconversion  of 
the  estate  from  personalty  to  realty,  so  as  to  change 
the  rights  of  the  parties  •,  nor  does  a  reentry  by  the 
vendor  operate  as  a  reconversion." 

[i  86]  3.  By  Act  of  liaw.  It  is  a  general  rule 
that,  where  equity  impresses  a  different  quality  on 
property  from  that  which  it  has  in  fact,  such  impres- 
sion ceases  whenever  the  possession  of  the  estate 
and  the  right  to  it  in  each  quality  meet  in  the 
same  person,  that  is,  when  there  is  no  other  per- 
son than  the  one  in  the  actual  possession  ^who  has 
an  equitable  interest  in  retaining  the  fictitious 
character  of  the  estate."  Thus,  where  real  uses 
have  been  impressed  on  personal  property,  and 
the  personal  fund  and  the  uses  come  together 
in  the  same  person,  the  uses  are  considered  as 
discharged  and  merged,  for  there  is  no  person  to 
?all  for  their  application."     So  where,  by  virtue 


of  a  contract  of  sale,  there  has  been  an  equitable 
conversion  of  personal  into  real  estate,  and  the 
property  comes  into  the  possession  of  a  person  who 
is  entitled  to  it  both  as  heir  and  executor,  it  im- 
mediately becomes  in  equity,  what  it  is  in  fact,  per- 
sonal property.** 

[i  87]  i.  Wbo  May  Elect— a.  Id  CknaraL  As 
a  general  rule,  all  persons  sni  juris,  or  under  no 
disability  inhibiting  them  from  contracting  in  re- 
gard to  their  property,  and  who  have  the  exclu- 
sive beneficial  interest  in  the  property  construc- 
tively converted,  may  elect  to  take  the  property  in 
its  actual  condition.  But  this  rule  does  not  ap- 
ply to  instances  where  the  election  of  less  than  all 
could  not  possibly  injure  those  not  joining  in  the 
election.**  Land  devised  in  truspt  with  directions  for 
its  sale  cannot  be  reconverted  into  real  estate  by 
persons  having  only  a  defeasible  title  to  the  pro- 
ceeds of  sale;  to  effect  such  a  reconversion  there 
must  be  the  concurrence  of  the  absolute  owners.*' 
The  distributee  of  the  beneficiary  to  whom  the  pro- 
ceeds of  the  constructively  converted  land  were  to 
be  paid  cannot  elect  without  showing  that  adminis- 
tration on  the  estate  of  the  beneficiary  is  unneces- 
sary.** It  has  been  held  that  .the  right  to  elect  a 
reconversion  is  not  dependent  on  the  right  to 
present  enjoyment  of  the  property  by  the  bene- 
ficiary at  the  time  of  election;**  but  there  are  de- 
cisions to  the  contrary." 


266,  TS  P  1020,  101  AmSR  118.  See 
also  cases  supra,  note  14.  And  see 
Infra   I   95. 

17.  ^Jkiah  Bank  v.  Rice,  14S  Cal. 
26S,  7S  P  1020,  101  AmSR  118;  Por- 
ter V.  Porter,  135  Ky.  812,  123  SW 
302. 

ta]  ,nuu.  where  It  appears  that 
the  value  of  land  would  be  impaired 
by  sale  in  fractional  parts,  the  con- 
veyance of  one  of  several  benefl- 
ciaries  of  his  interest  therein  does 
not  operate  as  a  reconversion  of 
that  interest  from  personalty  into 
realty  for  the  benefit  of  the  pur- 
chaser. Uklah  Bank  v.  Rice,  143 
Cal.  26E,  7S  P  1020,  101  AmSR  118. 

18.  Uklah   Bank  v.   Rice,   143  Cal. 

265.  76  P  1020.  101  AmSR  118. 

19.  Uklah  Bank  v.   Rice,   143   Cal. 

266,  78  P  1020,  101  AmSR  118;  Nail 
V.  Nail,  243  Mo.  247,  147  SW  1006, 
1008  [quot  CycJ;  Gest  v.  Flock.  2  N. 
J.  Eq.  108;  Sterr's  Est.,  13  Phila. 
(Pa.)    239. 

[a]  Thus  (1)  where,  by  the 
terms  of  a  will,  land  is  to  be  sold 
and  the  proceeds  divided  between 
certain  beneficiaries,  the  mortgaslnK 
of  the  Interest  of  a  beneficiary,  and 
subsequent  execution  of  a  deed  un- 
der a  judgment  foreclosing  the 
mort^ase,  is  proof  of  an  election,  on 
the  part  of  the  beneficiary  affected, 
for  a  reconversion  of  the  land  from 
personalty  into  realty.  Ukiah  Bank 
v.  Rice,  143  Cal.  265.  76  P  1020,  101 
AmSR  118.  (2)  Where  no  actual 
conversion  of  land  into  money  can 
take  place  until  the  expiration  of 
the  life  estate,  the  act  of  the  re- 
maindermen in  mortgaglne;  the  land 
constitutes  a  reconversion.  Nail  v. 
Nail,  243  Mo.  247,  147  SW  1006, 
1008    [quot   Cyc]. 

20.  Leiper's  App.,  3£  Pa.  420,  78 
AmD  347;  Leiper  v.  Irvine,  26  Pa. 
64;  In  re  MafTet,  8  Kulp  (Pa.)  184. 

ai.     In  re  Blake,    61   Sol.  J.   71. 

30.  Oliver  v.  Brown,  80  Me.  542, 
15  A  599;  Smith  v.  Boyrlght,  34  N.  J. 
Eq.  424;  Oberly  v.  Lerch,  18  N.  J. 
Eq.  846  raff  18  N.  J.  Eq.  675];  FoT- 
man  v.  Marsh  11  N.  T.  644  [afl!  a 
judgment  of  the  general  term  (rev 
7  Barb.  215)1;  Matter  of  Rathyen, 
116  App.  Div.  644.  101  NTS  289;  In 
re  Morgan,  [1900]  2  Ch.  474;  Traf- 
ford  V.  Boehm,  3  Atk.  440,  26  Re- 
print 1064;  Pulteney  v.  Darlington,  1 


Bro.  Ch.  223,-28  Reprint  1095,  7  ERC 
45;  Matter  of  Redder,  5  De  G.  M.  & 
G.  890,  54  EngCh  698.  43  Reprint  1116; 
Chichester  v.  BickerstatF,  2  Vem. 
Ch.  295,  23  Reprint  791;  Wheldale'v. 
Partridge,  8  Ves.  Jr.  227,  32  Reprint 
341.    / 

S8.  Forman  v.  Marsh,  11  N.  T. 
544  [aft  a  Judgment  of  the  general 
term    (rev   7  Barb.   215)]. 

04,  Forman  v.  Marsh,  11  N.  T.  544 
[aft  a  judgment  of  the  general  term 
(rev  7  Barb.  215)]. 

as.  U.  S. — Craig  v.  Leslie,  3 
Wheat.  563,  4  L.  ed.  460;  Meekins  v. 
Branning  Mfg.  Co.,  224  Fed.  202; 
Beadle  v.  Beadle,  40  Fed.  316,  2  Mc- 
Crary,  586. 

111. — Baker  v.  Copenbarger,  16  111. 
103,   58  AmD  600. 

Kan. — Penalosa  State  Bank  v.  Mur- 
ray. 86  Kan.  766,  121  P  1117,  1118, 
39  LRANS  817  [clt  Cyc]. 

Mo.^-Gilbreath  v.  Cosgrove,  193 
Mo.  A.   419.  185   SW   1181. 

N.  J.— Fluke  V.  Fluke,  16  N.  J.  Eq. 
478;  Scudder  v.  Stout,  10  N.  J.  Eq. 
377:  Gest  v.  Flock,  2  N.  J.  Eq.  108. 

N.  Y. — ^Prentice  v.  Janssen,  79  N. 
Y.  478;  Osgood  v.  Franklin,  2  Johns. 
Ch.  21.  7  AmD  513  [aff  14  Johns. 
527];  Murray  v.  Murray,  2  ChSent 
23. 

N".  C— Clifton  V.  Ownes,  170  N.  C. 
607,  87  SE  502. 

Oh.— Holt  V.  Lamb,  17  Oh.  St  874. 

Pa. — Smith  V.  Starr,  <  Whart.  62, 
n  AmD  498. 

R.  1. — Stoughton  V.  Liscomb,  98  A 
188. 

Va.— Efflnger  v.  Hall,  81  Va.  94. 

Eng. — ^Pulteney  v.  Darlington,  7 
Bro.  P.  C.  530,  3  Reprint  344;  S«eley 
V.  Jago,  1  P.  Wms.  389,  24  Reprint 
488;  Benson  v.  Benson,  1  P.  Wms. 
130,  24  Reprint  324;  Walker  v. 
Shore,  19  Ves.  Jr.  887,  34  Reprint 
561;  Pearson  v.  Lane,  17  Ves.  Jr. 
101    34  Reprint  39. 

"The  weight  of  authority  is  that 
all  of  the  beneficiaries  must  elect; 
less  than  all  not  having  the  power  to 
reconvert  the  .  property."  (Silbreath 
V.  (Cosgrove,  193  Mo.  A.  419,  422,  186 
ffor  iigi 

a&  Uklah  Bank  v.  Rice,  143  Cal. 
265,  76  P  1020,  101  AmSR  118;  Gil- 
breath  v.  Cosgrove,  193  Mo.  A.  419, 
185  SW  1181.  , 

a7.     Rinehart    v.    Harriaon,    20    F. 


Cas.  No.  11,840,  Baldw.  177;  Yerkea 
v.  Yerkes,  16  Pa.  Super.  422  [rev  on 
other  grounds  200  Pa.  419,  60  A  186]; 
Hattlson  V.  Stone.  99  S.  C.  151,  82 
SE  1046:  9i8(K>n  V,  aUes.  3  De  (i.  J. 
ft  S.  614,  68  BngCh  466,  4<  Reprint 
776. 

Ta]  Oraditor  of  t— flcUry.— 
Where  land  is  by  will  directed  to  be 
sold,  although  the  beneficiaries  of 
the  proceeds  of  such  sale  may  elect 
to  take  the  land  Itself,  the  act  of  a 
creditor  who  elects  to  treat  the  in- 
terest of  a  distributee  in  the  land 
so  converted  as  real  estate  will  not 
be  attributed  to  the  distributee  as 
an  election  by  him  to  treat  as  land 
an  Interest  in  the  estate,  where  the 
terms  of  the  will  convert  such  Inter- 
est Into  personalty.  '  Yerkes  t. 
Yerkes,  15  Pa,  Super.  442  [rev  on 
other  grounds  200  Pa.  419,  50  A  1861. 

[b]  JL  paxsoa  tasriaf  og^  a  life 
estate  in  money  Into  which  land  is 
converted  cannot  reconvert  It. 
Mattlson  v.  Stone,  99  8.  C.  151,  82 
SE  1046. 

as.    High  V.  Worley,  33  Ala.  19(. 

m.  Heeler  v.  Barringer,  252  III. 
288,  96  NE  874  (holding  that,  where 
complainants'  I'ather  bequeathed  cer- 
tain land  to  his  executors  and 
trustees  with  directions  to  sell  the 
same  and  distribute  the  proceeds  to 
certain  children  on  their  arrtving  at 
age,  the  right  of  the  latter  to  elect 
a  reconversion  of  the  money  Into 
land  and  to  maintain  a  suit  to  re- 
strain a  sale  thereof  and  for  a  divi- 
sion was  not  dependent  on  their 
right  to  present  enjoyment  at  th« 
time  of  the  election,  and  hence  they 
were  entitled  to  make  such  election 
and  to  maintain  such  proceeding  be- 
fore they  arrived  at  age). 

SO.  Smith  V.  A.  D.  Farmer  Type 
Founding  Co..  16  App.  Div.  438.  4S 
NYS  192  [rev  18  Misc.  434,  41  NTS 
788]  (holding  that,  before  a  recon- 
version can  be  made,  or  an  election 
had,  the  parties  seeking  an  election 
must,  on  the  sale  of  land,  at  once 
be  entitled  to  the  money):  Foote  t. 
Bruggertiof.  84  Hun  473,  32  NYS  197 
(holding  that,  where  a  trust  was 
created  by  will  during  the  lives  of 
the  beneficiaries  unless  the  trustee* 
should  sooner  terminate  the  trust,  a 
conveyance  by  the  trustees  to  the 
beneficiaries  could  not  be  compelled). 


For  later  eaaas,  AewlopaMatB  and  Okaacea  in  the  law  see  cumulative  Annotatlona,  aame  title,  page  and  note  numbw. 
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[t  88]  b.  In  Oaae  of  B«alty.  Where  land  ie 
directed  to  be  converted  into  money,  or  money  di- 
rected to  be  converted  into  land,  all  the  parties 
entitled  beneficially  thereto  have  the  right  to  take 
the  property  in  its  unconverted  form,  and  thus  pre- 
vent the  actnal  conversion  thereof,"  and  this  right 
to  take  the  realty  instead  of  the  proceeds  is  not 
limited  to  beneficiaries  who  also  hold  the  legal 
title.^  In  the  case  of  land,  the  election  of  one  of 
the  beneficiaries  alone  will  not  change  the  char- 
acter of  the  estate;  all  the  penons  so  beneflcialhr 
interested  most  join,  and  all  must  be  boand," 
althongh  it  is  not  necessary  that  the  elections  of 
the  beneficiaries  be  simnltaneoiis.** 

[i  89]  c.  In  Oaae  of  Fersonatty.  Where  the  di- 
rection is  for  a  conversion  of  money  into  land,  one 
only  of  the  beneficiaries  may  elect  to  reconvert  as 


81.  Hlch. — Mandlebaum  v.  He- 
Donell.  29  Hloh.  78,  18  AmR  61. 

N.  T.— Prentice  v.  Jansaen,  79  N.  T. 
478. 

N.  C — Duckworth  v.  Jordan,  138 
N.    C.    620.   51    SB   109. 

Pa.— Olbt/s  Est.,  17  Pa.  DIst.  16t; 
Brownafleld's  Bst,  14   Fa.   Dlst.   618. 

S.  C. — MattlBon  y.  Stone,  90  8.  C. 
146,  72  SB  991. 

Tenn. — Chambers.  ▼.  Preston,  193 
SW    109. 

WU  Harper  y.  Chatham  Nat.  Bank, 
17   Misc.   221.   10   NTS   1084. 

S3.  U.  S. — Rlnehart  v.  Harrison, 
20   F.   Gas.   No.   11.840,   1   Baldw.  177. 

Ala.— Hlbler  v.  Oliver,  192  Ala.  889. 
<9  S  477;  HiKh  ▼.  Worley,  88  Ala.  198. 

Cal. — ^In  re  Pforr,  144  Cal.  121,  77 
P  82S;  Ukiah  Bank  v.  Rice,  143  Cal. 
265.  76  P  1020.   101  AmSR  118. 

Oa. — De  Vaughn  ▼.  McLeroy,  82 
Oa.  887.  10  SB  211. 

111. — Dunham  v.  Slaughter.  268  III. 
626,  109  NB  678  [rev  190  111.  A.  4971; 
Darst  V.  Swearlngen.  224  III.  229,  79 
NB  636,  115  AmSR  162;  Starr  v. 
'VTillouKhby.  218  HI.  486,  76  NB  1029, 
2  LiRANS  828;  Ridffewajr  v.  Under- 
wood, 67  111.  419;  JenninKS  v.  Smith, 
29  111.  116;  Baker  ▼.  Copenbarger,  15 
ni.  103,  58  AtnD  600;  Heslet  ▼.  Hes- 
let,  8  111.  A.  22. 

Ind. — ^WalUngr  v.  Scott.  60  Ind.  A. 
S3,  96  NB  481.  482,  97  NB  888  [cit 
Cyc]. 

Kan. — Penalosa  State  Bank  v.  Mur- 
ray, 86  Kan.  766.  121  P  1117,  1118, 
29    L.RANS    817    Felt  Cyc]. 

Ky. — ^Porter  ▼.  Porter,  135  B^.  818, 
123  SW  302;  Schwari  v.  Orifllth,  7 
KyL.  632,   IS  Ky.  Op.   872. 

Mo. — Williams  v.  Lobban,  206  Mo. 
299,  104  SW  58. 

N.  H.— Harris  v.  Ingralls,  74  N.  H. 
339,  68  A  34. 

N.  J. — ^Fluke  V.  Fluke,  16  N.  J.  Eq. 
478. 

N.  T.— McDonald  v.  CHara,  144  N. 
T.  566.  39  NE  842;  Mitchell  v.  Mitch- 
ell, 137  App.  Dlv.  16,  121  NTS  730; 
Bmeiu  V.  St.  John,  79  Hun  99,  29 
NTS  666;  Scott  v.  Douglas,  39  Misc. 
555.  80  NTS  364.  But  see  Reed  v. 
Underhlll,  12  Barb.  113  (holding  that 
one  only  of  the  beneflclaried  in  the 
proceeds  of  the  land  might  elect  so 
as  to  pass  his  Interest  In  the  land 
by    conveyance). 

N.  C. — ^Duckworth  v.  Jordan.  138 
N.    C.   620,    51   SB  109. 

Pa. — ^EiVans'  App..  63  Pa.  183; 
Beatty  v.  Byera,  18  Pa.  106;  Miller  v. 
Me«tCh,  8  Pa.  417;  Willing  v.  Peters, 
7  Pa.  287;  Rauch's  Est.,  21  Pa.  Super. 
SO;  Singer  Mfg.  Co.  v.  Sproul.  20  Fa. 
Co.  378.  4  tACkLegN  69;  Wells  v. 
Sloyer.  1  Pal^ni  616,  8  PaLJ  208. 

Tenn. — Chambers  v.  Preston,  193 
SW  109;  Wayne  v.  Fonts,  108  Tenn. 
145.    66   SW  471. 

Va. — Harcum  v.  Hudnall,  14  Qratt. 
(55  Va.)  369;  Com.  v.  Martin.  5 
Munf.  (19  Va.)  117. 

W.  Va. — Brown  t.  Miller,  46  W.  Va. 
211.  31  SB  966. 

Wis. — McWilllams  v.  Oough,  116 
Wis.    676,    93    NW    660. 


Bng. — Biggs  V.  Peacock,  22  Ch.  D. 
284-  Brown  v.  Brown,  33  Beav.  399, 
65  Reprint  422;  Holloway  v.  Radcllffe, 

28  Beav.  163,  63  Reprint  64;  Fletcher 
V.  Ashburner,  1  Bro.  Ch.  497,  28  Re- 
print 1259,  7  BRC  1. 

Compare  Mandlebaum  v.  McDonell, 

29  Mich.  78,  18  AmR  61  (holding 
that  each  one  of  the  beneflclaries 
may  ordinarily  so  elect  as  to  his  own 
share.  Irrespective  of  the  other  bene- 
qclarles  joining  him  in  the  election). 

ra]  ■tatanea.t  of  aad  zvaaons  for 
mla.— (1)  "It  la  true  that,  when  a 
will  directs  a  real  estate  to  be  sold 
and  the  proceeds  to  be  divided  among 
a  number  of  beneflclaries,  they  may 
all  agree  to  take  the  real  estate  In 
Its  original  condition  instead,  thus 
reconverting  it.  It  is  equally  true 
that  one  of  these  beneflclaries  may 
not  elect  to  take  his  share  in  land 
wlthoujt  the  consent  of  the  others, 
for  each  one  of  them  has  his  right 
under  the  will  to  a  sale  of  the  land, 
and  to  whatever  advantages  would 
accrue  by  a  sale  of  the  real  estate 
in  Its  undivided  condition,  and  he 
cannot  be  deprived  of  this  right 
without  his  consent."  Walling  v. 
Scott,  50  Ind.  A.  28,  9lB  NE  481,  483. 
97  NE  888  [cit  Cyc].  (2)  "To  per- 
mit one  of  several  beneflclaries  un- 
der a  trust  in  personalty  to  change 
property  willed  to  be  co,pverted  from 
realty  to  personalty  and  distributed 
as  such,  so  as  to  take  his  share  as 
real  estate  without  the  permission  of 
his  co-owners,  would  violate  the 
fundamental  principle  of  equitable 
converalon.  The  dominant  idea  in 
that  is  that  property  in  one  form, 
by  operation  of  law,  effectuating  the 
intention  of  the  creator  of  the  trust, 
is  Impressed  with  the  character  of 
property  of  a  different  species,  into 
which  it  may  be  turned,  producing  an 
equivalent  in  such  form.  That  can- 
not be  accomplished,  ordinarily,  with- 
out the  property  being  dealt  with  as 
an  entirety.  If  the  distribution  form 
required  a  conversion  of  realty  into 
personalty;  so,  while  equity  per- 
mits a  beneflclary  or  several  bene- 
flclaries representing  the  whole  in- 
terest in  a  converting  trust,  to  take 
the  property  In  any  form  they  may 
see  fit,  there  being  nothing  incon- 
sistent therewith  In  the  scheme  of 
the  trust,  one  of  several  beneflclaries 
cannot  prevent  the  actual  conver- 
sion of  realty  into  personalty,  for 
the  Interests  of  .nonassentlng  bene- 
flciarles  would  be  thereby  prejudiced. 
Each  beneficiary  Is  entitled  to  the 
full  benefit  of  a  complete  execution 
of  the  trust  as  designed  by  the 
settlor."  McWilllams  v.  Gough,  116 
Wis.   676,  582.   93  NW  660. 

[b]  Ona  who  is  entitled  to  prop- 
arty  sublaot  to  a  trust  for  sale  to 
answer  an  annuity  cannot  elect  to 
take  the  property  in  specie  without 
the  annuitant's  consent.  In  re  Doug- 
las,  [1902]   2  Ch.  296. 

34.  Williams  v.  Lobban,  206  Mo. 
399.  104  SW  58. 

35.  Seeley    v.    Jago,    1    P.    Wms. 


to  his  share."  Thus,  if  a  person  entitled  to  a 
partial  interest  in  money  to  be  laid  out  in  land 
shows  an  intention  to  dispose  thereof  by  will  or 
otherwise  as  personal  estate,  it  will  pass  by  such 
disposition.**  A  tenant  in  tail  not  having  the  sole 
interest  in  money  directed  to  be  laid  out  in  land 
cannot  elect  to  take  the  money  instead  of  the 
land;"  but  where  he  has  the  sole  interest  he  may 
e^ect,  as  he  can  bar  the  entail  and  reversion.** 

H  90]  d.  Bemainderman.  Remaindermen  and 
other  holders  of  future  interests  cannot  elect  so 
as  to  affect  the  interests  of  owners  of  prior 
estates;**  but  they  may  make  an  election  binding 
on  their  own  real  and  peisonal  representatives.^ 

[f  91]  e.  Husband  for  Wife.  A  husband  who 
has  the  right  to  administer  on  his  deceased  wife's 
estate  may  exercise  the  right  of  reconversion  as  ap- 

389,  24  Reprint  438. 

8«.  Seeley  v.  Jago,  1  P.  Wms.  889. 
24  Reprint  438;  Trlqnet  v.  Thornton. 
13  Ves.  Jr.  346,  38  Reprint  323. 

37.  Anonymous.  Anstr.  453.  145 
Reprint  933;  Hardcastle  v.  Shafto, 
Anstr.  67,  145  Reprint  802;  Traiford 
v.  Boehm.  3  Atk.  447,  26  Reprint 
1064;  Collet  v.  Collet.  1  Atk.  11,  26 
Reprint  7;  Warwick  v.  Edwards,  1 
Bro,  P.  C.  207.  1  Reprint  618. 

33.  Traiford  v.  Boehm,  3  Atk.  447, 
i6  Reprint  1054;  Domford  v.  Dom- 
ford,  10  L..  J.  Ch.  341;  Short  v. 
Wood,  1  P.  Wms.  470,  24  Reorlnt 
477;  Benson  v.  Benson,  1  F.  Wms. 
130,  24  Reprint  824:  Amler  v.  Amler, 
3  Ves.  Jr.  588,  30  Reprint  1167. 

30.  Cnifton  V.  Owens,  170  N.  C.  607, 
616,  87  SB  502  felt  Cyc];  Walrond 
V.  RoBslyn,  11  Ch.  D.  640;  Gillies  v. 
Longlands.  4  De  G.  &  Sm.  372,  -  64 
Reprint  87S;  Trlquet  v.  Thornton.  13 
Ves.  Jr.  346,  33  Reprint  323. 

10.  Do  Vaughn  v.  McLeroy,  82  Oa, 
687.  10  SB  211;  Williams  v.  Lobban, 
206  Mo.  399,  104  SW  68  (holding 
that,  where  testator  devised  certain 
land  to  his  wife  for  life  or  widow- 
hood, and  at  her  death  or  remarriage 
directed  that  the  property  bo  sold 
and  divided  among  his  eight  children, 
and  during  the  widow's  life  the  in- 
terest of  all  the  remaindermen  be- 
came vested  In  plaintifr's  grantor, 
either  by  conveyance  or  by  Judicial 
proceedings,  although  the  will  oper- 
ated to  create  an  equitable  conver- 
sion of  the  land  into  personal  prop- 
erty, the  remaindermen  being  en- 
titled to  elect  to  take  the  land  as 
land  before  conversion  had  actually 
been  made,  plalntitF  was  not  bound 
to  submit  to  a  sale  of  the  proper^, 
but  could  enjoin  the  exercise  of  the 
power);  Weintraub  v.  Siegel,  133 App. 
Dlv.  677,  il8  NTS  261  [rev  67  Misc. 
248,  109  NTS  215];  Harper  v.  Chat- 
ham Nat.  Bank.  17  Misc.  221.  40  NTS 
1084;  Meek  v.  Devenlsh,  6  Ch.  D.  566; 
Crabtree  v.  Bramble,  3  Atk.  680,  26 
Reprint  1191;  Cookson  v:  Cookson,  12 
CI.  &  F.  121.  8  Reprint  1344;  Gillies 
v.,  Longlands.  4  De  G.  &  Sm.  372.  64 
Reprint  876;  Fulham  v.  Jones.  8  Bq. 
Cas.  Abr.  297,  22  Reprint  249.  But 
see  In  re  Stewart,  1  Smale  &  O.  32, 
66  Reprint  16  (where  it  was  ques- 
tioned whether  it  Is  competent  for  a 
tenant  in  fee  in  remainder  of  land 
expectant  on  the  decease  of  a  tenant 
for  Ufe  to  elect  to  convert  the 
character  of  real  estate  impressed 
on  monev  in  court,  the  produce  of 
a  compulsory  purchase  of  the  land 
before  the  determination  of  the  life 

[a]  Kara  lapse  of  time  without 
conversion  being  effected,  if  unex- 
plained and  coupled  with  slight  rea- 
sons for  permanent  retention  as  land, 
may  give  rise  to  the  inference  that 
it  was  the  Intention  of  the  person 
absolutely  entitled  to  a  remainder, 
the  subject  of  a  trust  for  conver- 
sion, to  retain  such  remainder  un- 
converted. Smith  V.  Oumbleton.  64 
Sol.  J.  181. 
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plicable  to  her  interest.**  Where  land  is  devised  to 
be  sold  for  money  which  voald  go  by  operation  of 
lav  to  the  husband,  he  may  elect  to  take  the  land 
for  his  wife,  and  thus  secure  to  her  a  ri^ht  of 
which  she  would  otherwise  be  deprived."  Although 
the  husband  may  elect  for  his  wife,  yet  equity  will 
reooire  a  settlement  for  the  benefit  of  the  wife.** 

[$  92]  f.  Pttraons  Not  Sni  JTiri»— (1)  Infants. 
The  g^eral  rule  is  that  an  infant  cannot  make  an 
election  so  as  to  reconvert  property  from  that  char- 
acter which  the  instrument  converting  it  has  im- 
pressed on  it  daring  the  continuance  of  such  dis- 
ability,** nor  can  the  trustee  or  guardian  elect  for 
him  without  the  sanction  of  the  court.*"  The  court, 
however,  may  make  an  election  for  the  infant  where 
it  seems  to  be  for  his  benefit.** 

[$  93]  (2)  Lunatics.  A  lunatic  has  no  power 
to  make  an  election  while  under  such  disability.*^ 

[§  94]  (S)  Maxried  Woman.  It  is  competent 
for  a  feme  covert  to  elect  to  take  property  in  its 
actual,  instead  of  its  converted  character,  but  her 
election  can  be  made  only  under  the  same  forms 

tt.  Duckworth  V.  Jordan,  1S8  N. 
C.  620,  Bl  SB  109  (holdinsT  that 
under  the  statute  glytng  the  husband 
the  right  to  admlnlBter  on  his  de- 
ceased's wife's  estate,  and  making 
him  sole  distributee,  the  husband 
takes,  subject  to  the  payment  of  the 
wife's  debts,  the  sole  beneflcial  Inter- 
est In  real  estate  under  a  will  di- 
recting sale  of  the  land  and  a  divi- 
sion of  its  proceeds  to  the  wife 
among  other  beneflciartes,  and  hence 


aad  solonnities  as  by  law  are  required  to  enable 
her  to  convey  her  fee.**  But  in  the  absence  of  statu- 
tory provisicms,  a  married  woman  cannot  elect  to 
take  the  money  instead  of  the  land  into  which  it 
is  directed  to  be  converted,**  although  living  apart 
from  her  hasband,""  but  she  may  do  so  wiUi  the 
consent  of  her  husband,"  or  on  an  examination  in 
court." 

[i  95]  6.  Ttn»  of  BlMtioa.  The  ri^t  of  elec- 
tion must  be  exexvised  before  the  property  is 
actually  converted,  and  until  it  is  actually  exer- 
cised the  property  bears  the  same  character,  and 
remains  subject  to  the  same  rules  of  transmission 
to  representatives,  as  if  conversion  were  actually 
made.  And  where  the  right  of  the  beneficiary  to 
the  proceeds  of  the  converted  land  is  dependent  on 
a  contingency,  the  election  may  be  made  before  the 
happening  of  the  contingency,  so  as  to  take  effect 
when  it  happens.** 

[i  96]  6.  Effect  of  Electtoo.  An  election  when 
properly  made  defeats  the  conversion  of  the  real 
property  into  personalty,  or  vice  versa,**  and  it 


he  is  entitled  to  exercise  the  right  of 
reconversion  as  applicable  to  ms  de- 
ceased wife's  Interest).  > 

40.  Swan  V.  Ooodwin,  2  Duv.^Kt.) 
298;  Beal  v.  Stehley,  21  Pa.  ITS; 
Hannah  v.  Swalner,  t  Watts  &  S. 
(Pa.)  22S,  S8  AmD  7S4. 

48.  Samuel  v.  Samuel  4  B.  Mon. 
(Ky.)  246:  Shallenberger  v.  Ash- 
worth,  2S  Pa.  1S2  (holding  that,  when 
the  husband  elects  for  nls  wife  to 
take  the  land,  the  wife  becomes  the 
owner  In  fee).  _ 

*i,  V.  S. — ^Meeklns  v.  Bnumlng 
Mfg.    CJOa.  224    Fed.    202.  _        ,    .  „  , 

<&1.— tfkiah  Bank  v.  Rice,  142  C^al. 
26B.  7«  P  1020,  101  AmSR  11«. 

Ky.^chwars  v.  Grlfflth,  7  KyL 
622,  13  Ky.  Op.  872. 

N.  T.— Hetsel  v.  Barber,  69  N.  T.  1. 

N.  C. — Clifton  V.  Owens,  170  N.  C. 
•07,  «16,  87  SB  602  [clt  Cyc];  Duck- 
worth v.  Jordan,  138  N.  C.  620.  Bl 
SB  109; 

Pa.— Burr  v.  film,  1  Whart  2B2, 
29  AmD  48. 

R.  I. — Stoughton  V.  tilacomb,  98  A 
188. 

Tenn. — Chambers  v.  Preston,  198 
SW  109. 

Va. — Carr  v.  Branch,  86  Va.  697, 
8  SB  476;  Turner  v.  Street,  2  Rand. 
(23  Va.)   404,  14  AmD  792. 

Eng. — Earlom  v.  Saunders.  Ambl. 
241,  27  Reprint  161;  Carr  v.  Bllison,  2 
Bro.  Ch.  56,  29  Reprint  80;  Re  Har- 
rop,  3  Drew.  726,  61  Reprint  1080; 
Chaplin  V.  Horner,  1  P.  Wms.  483. 
24  Reprint  483;  Seeley  v.  Jago,  1  P. 
Wms.  889,  24  Reprint  438;  Van  v. 
Bamett,  19  Ves.  Jr.  102,  84  Reprint 
468. 

46.  Train  v.  Davis,  49  Misc.  162. 
98  NTS  818  [aft  114  App.  Dlv.  908 
mem,  100  NTS  1146  mem.  116  App. 
Dlv.  917  mem,  101  NTS  1147  mem); 
Duckworth  v.  Jordan,  138  N.  C.  520, 
51  SB  109;  Eterlom  v.  Saunders,  Ambl. 
241,  27  Reprint  161. 

46.  Qa. — Swann  v.  Oarrett.  71  Oa. 
566. 

III. — ^Beeler  ▼.  Barrlnger,  252  III. 
288.    96    NE   874. 

Mo.— Grlfflth  V.  Wltten,  252  Mo. 
627.    161    SW   708. 

N.  T. — McDonald  v.  CHara,  18 
Misc.   627.   34   NTS   692. 

N.   (3.— Duckworth    v.    Jordan,    188 


N.  C.  620,  61   SB  109. 

Tenn. — -CJhamberB  v.  Preston,  193 
SW  109. 

Va. — Turner  v.  Street,  2  Rand.  (23 
Va.)  404.  14  AmD  792. 

Bng. — 'Robinson  v.  RoMnaon,  19 
Beav.  494.  52  Reprint  442:  Re  Wragg 
V.  Small,  63  L.  f.  Rep.  N.  S.  219. 

4?.  Ukiah  Bank  v.  Rice,  143  Cal. 
265,  76  P  1020,  101  AmSR  118;  Clif- 
ton v.  Owens,  170  N.  C.  607,  616.  87 
SB  608  [cit  Cyc];  In  re  Douglas, 
[1902]  2  Oh.  296;  In  re  Barker,  17 
Ch.  D.  241;  Matter  of  Wharton,  6  De 
O.  M.  &  O.  83.  64  BngCh  28,  43  Re- 

Srlnt  781;  Ashby  v.  Palmer,  1  Merlv. 
96,  35  Reprint  684,  7  BRC  38. 

48.  111. — Baker  t.  CojMnbarger,  15 
III.   103,  68  AmD  600. 

Ky.— Schwar«  v.  Grlfflth,  7  KyL 
682,  18  Ky.  Op.  872  (holding  that  she 
can  elect  only  under  a  power  author- 
ising her  to  deal  with  property  as 
feme  sole). 

N.  C — ^Bateman  ▼.  Latham,  66  NT. 
C.  8S. 

Pa. — ^Ric«  V.  Blxler,  1  Watts  &  S. 
466. 

Bng. — Wallace  v.  Green  wood,  16 
Oh.  D.  862;  In  re  Shaw,  49  L.  J.  Ch. 
2U;  May  v.  Roper,  4  Sim.  360,  6 
BngCh  860,  58  Reprint  186:  Blnford 
V.  Bawden,  1  Ves.  Jr.  612,  80  Reprint 
463. 

[a]  aieotlOB  by  joint  deed. — ^Under 
3  &  4  Wm.  IV  c  74  I  77.  a  wife  might 
elect  by  means  of  a  deed  in  which 
her  husband  Joined,  and  which  she 
properly  acknowledged.  Franks  v. 
Bollans,  L.  R.  8  Ch.  717;  Bowyer  v. 
Woodmen,  ti.  R.  8  Bq.  318;  Tuer  v. 
Turner,  26  Bear.  660,  62  Reprint  720; 
Slsson  V.  Giles.  8  De  G.  J.  &  S.  614, 

68  BngCh  466.  46  Reprint  775rBriggs 
V.  Chamberlain,  11  Hare  71.  46  BngCh 
71,  68  Reprint  1191;  Forbes  v. 
Adams,    9    Sim.    462.    16    BngCh    462, 

69  Reprint   437. 

[b]  Tanaat  ia  tail  in  mnaiaOar. 
— A  ferae  covert  tenant  In  tall  In 
remainder  of  money  to  be  laid  out 
in  land  by  agreement  with  the  ten- 
ant for  life,  and  on  a  private  exam- 
ination under  7  Geo.  IV  c  46,  con- 
sented to  the  payment  of  a  portion 
of  the  money  to  her  husband,  and  the 
order  was  made  accordingly.  In  re 
Silcox,  8  Russ.  869,  8  BngCh  869,  38 
Reprint  614. 

DisaWUtlea  ana  prfvOsfM  of  cown- 
■"    see  Husband  and  Wife 


[21  Cyc  1304  et  seq]. 

48.  Proctor  v.  Ferebee,  36  N.  C. 
143.  36  AmD  34;  Oldham  v.  Hughes, 
2  Atk.  462,  26  Reprint  673;  Cunning- 
ham V.  Moody,  1  Ves.  174,  27  Reprint 
965. 

60.     High  V.  Worley,  88  Ala.  196. 

81.  Hannah  t.  Swamer,  8  Watts 
&  S.   (Pa.)   228.  88  AmD  754. 


69.  Turner  v.  Dawson,  80  Va.  841 : 
McClanachan  v.  Siter,  2  Oratt.  (41 
Va.)  280;  Pratt  v.  Taliaferro,  8  Leigh 
(80  Va.)  419;  Sundering  v.  Hall.  11 
Ch.  D.   662. 

88.  U.  8.— Craig  v.  Leslie.  3 
Wheat.   668,  4  L.  ed.  460. 

D.  C. — Cropley  v.  Core,  7  D.  C  22 » 
[aft  17   Walt    (TJ.   S.)    187,  3S  L.   ed. 


109]. 
Ky. — ^I 


254. 


■Bamett   y,   Bamett,    1    Mete. 


Mp. — ^De  Lashmutt  v.  Teetor,  261 
Mo.  412.  169  SW  34-  Griffith  V.  Wit- 
ten,  252  Mo.  627,  181  SW  768;  Nail 
V.  Nail.  243  Mo.  247.  147  8W  1006, 
1008    [quot   C^c]. 

N.  J. — Oberly  v.  Lerch,  18  N.  J. 
Bq.  846   [aff  18  N.  J.  Bo.  6761. 

N.  T. — Hetsel  ▼.  Barber.  <9  N.  T. 
1;  Osgood  V.  Franklin.  2  Johns.  C3l 
1,  7  AmD  618  [aff  14  Johns.  S27]. 

N.  C. — ^Bate  r.  Latham.  S6  N.  C  31. 

Oh. — ^Holt  V.  Lamb,  17  Oh.  St.  874. 

Pa. — Reed   v.  Mellor,   IZS  Pa.  635, 

16  A  80;  Allison  v.  Wilson,  13  Serg. 
&  R.  83d. 

R.  I. — Stoughton  V.  Liacomb,  98  A 
183. 

Tenn.— Chambers  v.  Preston,  193 
SW   109. 

Va. — Turner  v.  Dawaon.  80  Va.  841: 
Harcum  v.  Hudnall,  14  Gratt.  (55 
VaJ  869. 

Eng. — Meek  v.  Devealah,  6  Ch.  D. 
566. 

"The  reconversion  may  take  place 
at  any  time  during  the  period  of 
constructive  conyerslon  and  prior  to 
actual  conversion."  Griffith  v.  Wii- 
ten,  262  Mo.  627.  646,  161  SW  708. 

"Under  this  rule  the  beneficiaries 
may  elect  to  reconvert,  at  any  time, 
before    the   actual    conversion   takes 

Slaco.  The  word  "actual'  is  used  to 
Istlngulsh  It  from  a  mere  construc- 
tive conversion.  The  oonstructlve 
conversion  Is  the  one  made  by  the 
written  Instrument;  the  actual  con- 
version. In  the  case  of  lands,  is  the 
one  made  by  the  sale.  Under  the 
rule,  therefore,  the  beneflciartes  may 
elect  to  hold  the  Ittnd  rather  than  the 
proceeds  of  the  land,  at  any  tlm* 
before  the  sale,  or  actual  conver- 
sion." Nail  V.  Nail.  248  Mo.  247,  257. 
147   SW   1006. 

[a]  Pttvllef*  oaaaas  on  ■saostlaa 
of  tmst>-/rhe  privilege  of  election 
of  a  cestui  que  trust  is  available 
only  when  exercised,  for  until  ex- 
ercised the  power  and  duty  of  the 
trustee  to  sell  are  continued,  and 
when  the  trust  Is  executed  the  privi- 
lege is  at  an  end.  Craig  v.  Jennings. 
31  Oh.  St.  84. 
64.    Harper  ▼.  (Latham  Nat.  Bank. 

17  Misc.  221.  40  NTS  1684:  Meek  t. 
Devenlsh.  6  Ch.  D.  666. 

68.    Beeler   v.    Barrlnger,    252   tlL 


For  latex  oases,  developateats  and  duasea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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also  defeats  the  power  of  sale  given  to  the  executor 
or  tmstee."  It  gives  the  beneficiaries  the  same  in- 
terest in  the  property  in  its  original  state  as  they 
would  have  had  m  it  in  its  converted  state,"  and 
in  case  of  land  renders  it  subject  to  judgment  liens 
on  judgments  recovered  against  the  beneficiaries, 
and  to  liability  to  sale  on  execution,"  and  it  may 
also  serve  to  prevent  the  failure  of  the  bequest  of 
the  proceeds,  which,  regarded  as  a  legacy  of  per- 
sonalty, was  in  violation  of  the  statute  against  per- 
petoities."*  Hctwever,  a  reconversion  for  the  benefit 
of  one  beneficiary  vests  no  interest  in  the  other 
beneficiaries.*"  So  also  the  right  of  reconversion 
does  not  carry  with  it  the  right  to  defeat  the  will 


of  the  testator  as  to  the  conditions  or  contingencies 
on  which  the  property  is  to  be  jxtssessed  and 
enjoyed.*^ 

[i  97]  7.  Eflefzt  of  CtonTenaon  Out  and  Out. 
It  has  been  held  that  a  conversion  out  and  oat  will 
deprive  the  beneficiary  of  the  right  of  election.** 

[$  98]  8.  Burden  of  Proof.  The  burden  of 
establishing  a  reconversion  is  on  those  who  assert 
it;  tney  must  show  the  election  claimed  by  proof  of 
some  unequivocal  act  or  declaration  of  the  bene- 
ficiaries evincing  an  intention  on  their  part  to  ex- 
tinguish the  trust  and  terminate  the  equitable  char- 
acter impressed  on  the  property  in  the  first  in- 
stance by  the  instrument  conferring  the  benefit."* 


X.   D0T7BLE  OONVEBSION 


[$  99]  Double  conversion  takes  place  where  land 
is  directed  to  be  sold  and  the  proceeds  invested  in 
ether  lands,  or  where  land  is  directed  to  be  pur- 
chased with  personalty,  and  afterward  resold;  it 
does   not  differ  from   single   conversion,   and   the 


property  is  treated  as  if  already  converted  into  that 
species  of  property  into  which  it  is  directed  to  be 
changed,  irrespective  of  the  number  of  steps  neces- 
sary for  the  change.** 


♦COnvJjBT.*     To   change   or  turn;*,  to   change  t  from  one  state  or  condition  to  anoth«:;*  to  change 


288.  9S  NB  874;  ailbreath  v.  Cos- 
brove.  198  Mo.  A.  419,  186  SW  1181; 
Stou^hton  V.  IiiBcomb,  (R.  I.)  98  A 
18S.  186  [clt  CyoT.  ^.,    ^,     ^ 

66.  Tra«k  v.  Sturms,  170  N.  Y. 
482,  83  NB  684;  Martin  v.  Andrews, 
S9  Misc.  298,  11  NTS  40:  McDonald 
V.  CHara,  18  Misc.  627,  84  NTS  692; 
Duckworth  v.  Jordan,  188  N.  C.  620, 
51  8E  109;  Stoughton  v.  Llscomb, 
(R.    I.)    98  A  183,  185 ^[clt  Cyc]. 

5T.  Duckworth  ▼.  Jordan.  188  N. 
C.  620.  61  SB  109;  Rauch's  Bat..  21 
Pa,  Super.  80;  Van  Zandt  v.  Oarret- 
son,  21   R.  1.  418,  44  A  221. 

[al  aSaot  MI  l*Ml  Utl*<— Where 
beneficiaries  of  land  converted  into 
peraonaItT  elect  to  reconvert  the 
property  Into  land,  such  election  does 
not  have  the  etrect  of  passing  to 
them  the  legal  title  to  the  land, 
which  was  vested  In  a  third  person 
subject  to  the  conversion.  Van  Ziandt 
V.  Oarretson,  21  R.  I.  418,  44  A  821. 

SS.  Atlee  v.  Bullard,  123  Iowa 
274,  98  NW  889;  Brandon  v.  McKln- 
ney,  233  Pa.  481,  82  A  784;  Brownfleld 
v.  Mackey,  27  Pa.  820;  Stuck  v. 
Mackey,  4  Watts  ft  8.  (Pi^)  198. 

S9.  Greenland  v.  Waddell,  118  N. 
T.    234,    22   NE  387,   16  AmSR   400. 

80.  PasQuay  v.  Pasquay,  235  111. 
48.  85  NB  Sli  (holding  that,  where 
a  testator  directed  that  land  be  sold, 
and  a  certain  sum  be  given  to  com- 
plainant from  the  proceeds,  and  the 
remainder  be  divided  among  com- 
plainant and  her  brothers,  and  there- 
after all  of  the  heirs  agreed  verbally 
that  complainant  should  take  a  part 
of  the  land  Instead  of  the  money,  and 
pursuant  to  such  verbcd  agreement 
she  entered  on  the  land,  complainant, 
by  her  acceptance  of  the  verbal 
agreement  and  entry  on  the  land 
thereunder,  became  the  equitable 
owner  of  the  land,  and  her  brothers 
did  not,  on  the  reconversion,  become 
the  owners  of  any  interest  In  the  land 
so  as  to  enable  an  attachment  cred- 
itor to  sell  It  under  an  execution  Is- 
suing against  them  after  complain- 
ant's entry  under  the  verbal  agree- 
ment). 

81.  Beeler  v.  Barringer,  262  III. 
288.  98  NB  874  (holding  that,  where 
a  will  directed  testator's  executor  or 
trustee  to  sell  certain  land  and  pay 
one  quarter  of  the  proceeds  to  each 
of  testator's  children  on  their  arriv- 
ing at  the  age  of  twenty-one,  and 
they  instituted  proceedings  for  a  re- 
■converslon  of  the  land,  the  right  of 
reconversion  did  not  carry  with  it 
the  right  of  present  enjoyment  by 
such   of  the  legatees  as  had  not  at- 


tained the  required  age). 

68.  Com.  v.  Martin,  6  Munf.  (19 
Va.)  117;  Trelawney  v.  Booth.  2  Atk. 
807,  28  Reprint  688;  Doughty  v. 
Bull,  2  P.  Wms.  820,  24  Reprint  748; 
Tales  V.  Compton,  2  P.  Wms.  308,  24 
Reprint  748;  Short  v.  Wood,  1  P. 
Wms.  470,  24  Reprint  477. 

63.  Ukiah  Bank  v.  Rice.  148  Cal. 
265.  76  P  1020,  101  AmSR  118;  Wayne 
V.  Fouts,  108  Tenn.  145,  66  SW  471; 
Orltnth   V.    LuneU,    14   Jur.    168. 

64.  Cal. — In  re  Dunphy,  147  Cal. 
96.  81  F  316. 

Ga. — De  Vaughan  v.  McI<eroy,  82 
Ga.  687,   10  SB  ^11. 

Ky. — Haggard  v.  Rout,  8  B.  Mon. 
247. 

Mich.— Ford  V.  Ford,  80  Mich.  42, 
44  NW  1067. 

N.  T.— White  V.  Howa,rd.  46  N.  T. 
144;  Lorlllard  v.  Coster,  6  Paige  178 
(rev  on  other  grounds  14  Wend. 
2661. 

Bng. — ^Matter  of  Pedder.  6  De  O. 
M.   &  O.   890.   54   BngCh   (98,   43   Re- 

Srlnt  1116;  Pearson  v.  I>ane,  17  Ves. 
r.  101,  34  Reprint  39;  Sperling  v.' 
Toll,   1   Vea.   70,   27  Reprint  897. 

1.  See  generally  Conversion  ante 
p  860;  Trover  and  Conversion  [38  Cyo 
1997]. 

"Appropxiate"  as  syiionyiaoTia  see 
Appropriate  4  C.  J.  p  1466  note 
20    [b]. 

3.    Century  D. 

[a]  •tmotnzal 
■•r]r.r— Where  a  lease  of  a  house  con- 
tained a  covenant  by  the  lessee  to 
use  the  house  as  a  private  dwelling 
house  only,  provided  that  if  any  of 
the  adjoining  houses  of  tbe  lessor 
should  be  "converted  into  a  shop" 
the  lessee  might  "convert  the  prem- 
ises hereby  demised  to  a  similar 
use,"  and  one  of  the  adjoining  houses 
of  the  lessor  being  afterward  let  to 
a  photographer  who  exhibited  photo- 
graphs outside  and  used  the  ground 
floor  room  for  the  exhibition  of 
photographs  and  the  sale  of  albums, 
cases,  and  frames,  the  door  being 
kept  open  by  day,  but  no  alteration 
made  in  the  building.  It  was  held 
that  "converalon  Into  a  shop"  might 
be  efTected  by  uaer,  without  any 
structural  alterations  of  the  house, 
and  that  there  had  been  such  a  user 
of  the  house  for  the  sale  of  goods  as 
to  be  a  conversion  into  a  shop  within 
the  meaning  of  the  proviso.  Wilkin- 
son v.  Rogers,  2  De  O.  J.  &  S.  62.  67, 
69.   67  BngCh  60,    46   Reprint  298. 

[b]  b  refersnoa  to  bOBds<— It  has 
been  held  that  the  term,  as  used  in 
Greater    New    York    (Hiarter    i    173, 


providing  that  bonds  of  the  annexed 
municipalities  may  be  converted  Into 
registered  bonds,  does  not  mean*that 
they  may  be  exchanged  for  regis- 
tered bonds  or  surrenqered  and  new 
bonds  given,  or  that  it  is  the  duty  of 
the  comptroller  to  cancel  them,  but 
that  an  indorsement  by  the  comp- 
troller on  the  bonds  that  they  are 
registered  converts  them  from  cou- 
pons to  registered  bonds.  Matter  of 
Whann,  38  App.  Dlv.  339,  343,  68 
NTS  6  faff  26  Misc.  827,  881,  66  NYS 
1072,  and  aff  169  N.  Y.  636  mem,  68 
NB  1183  meml.  See  Convertible 
Coiipon  Bonds  post  p  892. 
3.    Century  D. 

[a]  ••SeoOBStRut"  41«tlscillalt«a. 
— Where  it  was  proposed  to  install 
on  a  dredge  a  power  plant  and  proper 
equipment  in  order  to  reconstruct 
and  convert  the  same  Into  a  suction 
dredge,  the  court,  in  construing  the 
terms,  said:  "There  lurks  in  the 
use  of  the  words  'reconstruct'  and 
'convert'  a  confusion,  and  consequent 
obscurity  of  thought.  They  are  not 
synonymous.  They  convey  different 
mental  conceptions,  .  .  .  Coming  to  a 
practical  view  of  the  situation,  de- 
scribed by  the  master,  we  find  that 
[the  owner]  was  in  need  of  a  'suc- 
tion dredge'  for  the  purpose  of 
dredging.  He  gathered  certain  ele- 
ments, which,  when  brought  together, 
assembled,  co-ordinated,  resulted  In, 
or  brought  into  existence  the  entity, 
the  thing,  which  he  desired.  "The 
'old  hull'  was  the  first  element  ob- 
tained, and  upon  this  he  placed  cer- 
tain machinery  and  appliances, 
which,  being  brought  into  orderly 
relation,  constituted  the  dredge.  The 
process,  described  by  the  master.  Is 
not  'reconstructing'  or  repairing  an 
existing  entity,  but,  by  bringing  to- 
gether— correlating — a  number  of  In- 
dependent entities,  constructing  a 
definite  entity;  and  this  process  is 
construction.  The  Dredge  A,  217 
Fed.  617,  631.  See  also  Construction 
12  C.  J.   p  1298  note  62. 

[b]  As  coBslatent  with  honesty 
and  good  faith. — In  an  action  for  an 
accounting  between  partners,  a  find- 
ing by  the  referee  was  made  that 
deiendant  converted  a  certain  sum 
of  money  belonging  to  the  partner- 
ship, and  it  was  contended  that  this, 
ex  vl  termini,  indicated  fraud  so  as 
to  relieve  defendant  under  a  dis- 
charge In  bankruptcy,  but  It  was  held 
that  the  use  of  the  term  was  shown 
by  the  remaining  findings  to  have 
been  In  no  such  sense,  but  to  have 
described    conduct    not    inconsistent 


*Br  William  Moktimr  Cbowthbb    (Convert — Conviot-Made  Goods  iBcluslve). 
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tc  something  else.*  Also  unlawfully  to  assume  own- 
ership of  or  to  assert  control  over  inconsistent  with 
that  of  the  owner ;°  to  make  way  with;'  to  secrete;^ 
to  embezzle.*  Converting  is  distinguished  from 
"detaining."* 

OONVStnSLE  OAS."> 

OONVEBTIBIiE  COUPON  BONDS.  Coupon 
bonds  which  may,  at  the  option  of  the  holder,  be 
converted  into  registered  bonds.'*  This  option  is 
expressed  in  a  clause  contained  in  the  bond  itself, 
and  when  inserted  produces  a  convertible  coupon 
bond." 

CONVEX.  As  an  adjecttre.  Curved  as  a  line  or 
surface,  in  the  manner  of  a  circle  or  sphere  when 
viewed  from  some  point  without  it;"  curved  away 


i'rom  the  point  of  view;"  hence,  bounded  by  such  a 
line  or  surface,  as  a  convex  mirror;"  curving  like 
the  segment  of  a  globe  or  the  surface  of  a  circle,  so 
as  to  form  a  rounded  elevation;"  bulging  oat;*' 
regularly  protuberant  or  bulging;"  protuberant  oat- 
wards;"  rounded  oS;"  rising  or  swelling  into  a 
spherical  or  rounded  form;"  rising  or  swelling  ex- 
ternally into  a  spherical  form" — said  of  a  spherical 
surface  or  curved  line  when  viewed  from  without,  in 
opposition  to  concave.^  In  zoology  and  anabomy, 
elevated  and  regularly  rounded ;"  forming  a  sc^^ment 
of  a  sphere,  or  nearly  so." 
Aa  a  noviL    A  convex  or  spherical  body.** 


OONVEXITT.     The    state 
spheroidal  protuberance.' 


of    being    convex; 


with  honesty  and  good  faith.  Oee  v. 
Gee,  81  Minn.  S81,  386,  87  NW  1116. 

4.  ICerrlwether  v.  Saline  County, 
17  F.  Cas.  No.  $,48(,  5  Dill.  265,  273. 

[a]  ■HJoKTattod"  has  been  em- 
ployed as  equivalent  to  "turned  into 
money."  Mohr  v.  Lankan,  162  Mo. 
474.  499.  63  SW  409.  86  AmSR  603. 

a.  See  Trover  and  Conversion  [S8 
Cyc  20051. 

[a]  A  saBWlc  tozm^— In  constru- 
ing a  statute  Inflicting  a  penalty  on 
any  oflllcer,  etc.,  who  shall  convert 
to  his  use.  or  shall  make  way  with 
or  secrete,  any  portion  of  the  public 
moneys,  etc.,  the  court  said:  "We 
are  not  aware  of  any  technical  sig- 
nlflcance  the  words  'make  away 
with,'  'secrete'  and  'convert'  have, 
that  would  render  them  repugnant  or 
inconsistent.  Bither  of  them  would 
characterize  an  embezzlement,  or  all 
of  them  can  proi)erly  unite  in  desig- 
nating a  particular  embezzlement. 
.  .  .  This  court  in  State  v.  Flint,  62 
Mo.  393,  did  not  deem  the  words 
'make  way  with'  and  'secrete'  repug- 
nant. If  they  are  not  repugnant  to 
each  other  they  certainly  are  not  to 
the  expression  'convert.'  Indeed,  we 
think  the  statute  in  this  case  makes 
the  word  'convert'  generic,  and  in- 
cludes within   it   the   other   two   ex- 

Sressions    as    modiflera."      State    v. 
[anley,  107  Mo.  364,  368,  17  SW  800. 

[b]  Aa  affeotlBf  title  la  an.  aa- 
•ISBM.— It  has  been  held  that  the 
use  of  the  word  in  a  statute  provid- 
ing that  an  assignee  under  a  general 
assignment  for  the  benefit  of  cred- 
itors shall,  before  he  shall  have 
any  power  or  authority  to  sell,  dls- 

£ose  of,  or  convert  to  the  purpose  of 
le  trust  any  of  the  assigned  prop- 
erty, enter  into  a  bond,  was  evi- 
dently intended  to  restrain  the  as- 
signee from  paying  out  any  of  the 
money  or  'disposing  of  any  of  the 
property    assigned    to    him    for    the 

Eurpose  of  the  trust  until  he  should 
ave  flled  his  bond,  and  not  that  he 
could  not  take  t>ossession  of  the 
property  to  preserve  it,  or  bring  an 
action  to  enforce  a  chose  In  action. 
Easton  v.  Durland's  Riding  Academy 
Co.,  7  App.  DIv.  288,  290,  40  NTS  283. 

[c]  SaflelAaoT  la  plaaOtay^— Where 
an  indictment  alleged  that  the  cash- 
ier of  a  national  bank  unlawfully 
"converted"  certain  "money,  funds, 
credit  and  credits,"  It  was  held  that 
it  sufllciently  charged  the  manner  In 
which  the  misapplication  was  ef- 
fected, the  court  saying:  "The  word 
'convert'  has  such  force  at  common 
law  that,  when  used  In  an  indictment, 
with  a  statement  as  to  whose  use 
the  conversion  was  made,  It  needs 
no  ampllflcation,  any  more  than  the 
word  'embezzle,'  or  the  words  'steal, 
take  and  carry  away.' "  Dickinson 
V.  U.  S.,  169  Fed.  801,  802,  86  CCA 
625. 

e.  State  V.  Manley,  107  Mo.  364, 
368,  17  SW  800. 

7.  State  V.  Manley,  107  Mo.  364, 
368.   17    SW   800. 

8.  Century  D.  See  also  State  v. 
Jamison,  74  Iowa  602.  604,  38  NW 
608  (where  the  court  said:  "The  ad- 
verb 'fraudulently,'  as  used  In  the 
Indictment,    qualifies   the   words    'em- 


bezzled and  converted,'  Immediately 
following  it.  They  are  each. descrip- 
tive of  the  act  done,  and  are  synony- 
mous, while  It  is  descrintive  of  the 
motive  with  which  it  was  dene"); 
Hamilton  v.  State,  46  Nebr.  284,  287, 
64  NW  965  (where  the  court  said: 
"The  terms  'shall  embezzle'  and 
'convert  to  his  own  use,'  found  in 
section  121  of  the  Criminal  Code  are 
synonymous"). 

9.  Merritt  v.  Carpenter,  3  Abb. 
Dec.  (N.  T.)  286.  2  Keyes  462,  466, 
3  Keyes  142.  146,  S3  HowPr  428,  430. 

la]  Aa  appllcalil*  to  perzoaal  prop- 
•rtx  oaly<— -In  construing  a  statute 
providing  that,  in  an  action  for  the 
recovery  of  damages  on  a  cause  of 
action  not  arising  out  of  contract, 
where  defendant  is  not  a  resident  of 
the  state,  or  Is  about  to  remove 
therefrom,  or  where  the  action  Is  for 
an  injury  to  person  or  character,  or 
for  injuring,  or  wrongfully  taking, 
detaining,  or  converting  property, 
the  court  said:  "The  .  .  .  words, 
'taking'  and  'converting,'  would 
neither  of  them  be  appropriate  in 
speaking  of  real  property.  One  may 
be  readily  understood  when  he  seivs 
that  an  action  may  be  sustained  for 
taking  personal  property,  or  for  con- 
verting it,  or  for  taking  and  con- 
verting it,  but  the  words  would  con- 
vey no  legal  idea  when  applied  to 
real  estate.  There  is  a  broad  sense 
In  which  the  word  'detaining*  might 
be  applied  to  real  estate,  of  which 
the  expression  forcible  entry  and 
detainer,  is  an  illustration'.  Such 
was  not,  I  apprehend,  the  meaning  of 
the  codlflers  In  Its  present  connec- 
tion. The  expressions  Injuring,  tak- 
ing, detaining  and  converting,  are 
well  used  in  the  same  sentence,  and 
apparently  as  applying  to  the  same 
subject  matter.  Three  of  these 
words  I  have  endeavored  to  show 
are  not  applicable  to  real  property, 
and  If  the  fourth  was  so  intended, 
the  use  of  the  language  wcw  singu- 
larly unfortunate.  I  think  the  words 
were  all  intended  to  be  applied  to 
personal  property  only,  and  that  they 
do  not  affect  the  present  question, 
where  the  action  was  to  secure  real 
estate,  and  the  mesne  profits  during 
the  time,  of  its  detention.  The  Code 
does  not,  in  my  opinion,  authorize 
the  arrest  of  a  defendant,  in  an  ac- 
tion brought  against  him  to  recover 
the  possession  of  real  property,  and 
that  the  plaintiff  claims  damages  for 
withholding  it,  does  not  alter  the 
case."  Merritt  v.  Carpenter,  8  Alb. 
Dec.  286,  2  Keyes  462,  466,  3  Keyes 
142,  146.  33  HowPr  428,  432. 

10.  See  Car  9  C.  J.  p  1283;  Semi- 
convertible  Car. 

11.  Benwell  v.  Newark,  55  N.  J. 
Eq.  260  264,  36  A  668.  See  also 
Coupon  Bonds  [11  Cyc  618];  Coupons 
[11  Cyc  6191;  Registered  [34  Cyc  1016 
note   28]. 

U.  Benwell  v.  Newark,  SB  N.  J. 
Bq.   260,   264,   36  A   668. 

[a]  Tbe  ttanal  prooasa  of  eonvsrt- 
lag  a  oonpoa  bond  into  a  registered 
bond  is  to  present  the  bond,  cut  off 
and  surrender  the  coupon  to  the 
debtor,  have  the  name  of  the  creditor 
entered  on  a  proper  book  kept  by  the 


debtor  and  a  proper  indorsement 
made  on  the  bond  itself  showing  its 
registration,  thua  reduclna  it,  as 
nearly  as  possible,  to  the  form  and 
shape  of  an  original  registered  bond. 
Benwell  v.  Newark,  6S  N.  J.  Ek|.  360. 
264,  36  A  668.  See  also  Peo.  v.  Coler. 
26  Misc.  327,  831,  56  NTS  1072  [tS 
88  App.  DIv.  339,  348,  68  NTS  6  (aff 
169  N.  Y.  536  mem,  63  NE  1121 
mem)]  (holding  that  cutting  ofT  the 
coupons  and  Indorsing  the  act  of 
registration  on  the  bonds  "converts" 
them  from  coupon  to  registered 
bonds). 

13.  Century  D.  [quot  Beckwith  t. 
Malleable  Iton  Range  Co..  174  Fed. 
1001,  1006  (afr  188  Fed.  74.  78.  100 
CCA    688)1. 

14.  Century  D.  [quot  Beckwith  v. 
Malleable  Iron  Range  Co..  1T4  Fed. 
1001,  1005  (afr  189  Fed.  74.  78.  lOt 
CCA    638)1 

16.  Century  D.  [quot  Beckwith  v. 
Malleable  Iron  Range  Co.,  174  Fed. 
1001,  1006  (aff  189  Fed.  74,  78,  100 
CCA  «S8)]. 

16.  Standard  D.  [quot  Beckwith  v. 
Malleable  Iron  Range  Co.,  174  Fed 
1001,  1005  (alt  189  Fed.  74,  78,  10* 
CCA  638)]. 

17.  Standard  D.  [quot  Beckwith  v. 
Malleable  Iron  Range  Co.,  174  Fed. 
1001,    1006    (afr   189   Fed.    74,    78.  lOt 


CCA  a3_8>]. 

IB.    Webster   int.   D.    [quot 
with    V.    Malleable    Iron    Range   Co. 


Bter   Int.   D.    [quot   Beck- 


174  Fed.  1001,  1006  (aff  189  Fed.  74. 
78,  100  CCA  688)]. 

19.  Worcester  D.  [quot  Beckwith 
V.  Malleable  Iron  Range  Ck>.,  174  Fed. 
1001,  1005  (aCr  189  Fed.  74.  78,  160 
CCA  638)]. 

90.  Standard  D.  [qnot  Beckwith  ▼. 
Malleable  Iron  Range  Co..  174  Fed. 
1001,  1006  (aff  189  Fed.  74,  78.  10» 
CCA  68_|)1. 

ai.  Webster  Int.  D.  [quot  Beck- 
with V.  Malleable  Iron  Range  Co,  174 
Fed.  1001,  1006  (aff  189  Fed.  74,  78. 
100  CCA  688)1. 

as.  Worcester  D.  [quot  Beckwith 
▼.  Malleable  Iron  Range  Co.,  174  Fed. 
1001,    1006    (aff   189   Fed.    74,    78.   100 


ebster  Int.  D.  (quot  Beck- 
Malleable  Iron  Range  Co., 
174  Fed.  1001.  1005  (aff  189  Fed.  74. 
78,  100  CrCA  638)  (where  it  was  far- 
ther said:  "Drops  of  water  natur- 
ally form  themselves  into  figures 
with  a  convex  surface, 'etc")]. 

34.  Century  ~D.  [quot  Beckwith  T. 
Malleable  Iron  Range  Co.,  174  Fed. 
1001,  1005  (aff  189  Fed.  74,  78.  100 
CCA  638)1. 

as.  Century  D.  [quot  Beckwith  v. 
Malleable  Iron  Range  Co.,  174  Fed. 
1001,  1005  (aff  189  Fed.  74,  78,  10« 
CCA   638)]. 

'  96.  Worcester  D.  [quot  Beckwith 
V.  Malleable  Iron  Ranee  Co.,  174  Fed. 
1001,  1005  (aff  189  VoA.  74.  78,  10« 
CCA   638)]. 

97.  Worcester  D.  [quot  Beckwith 
V.  Malleable  Iron  Range  Co.,  174  Fed. 
1001,  1005  (aff  189  Fed.  74,  78,  100 
CCA  6M)1.  ^  ^ 

98.  Worcester  D.  [quot  Beckwith 
V.  Malleable  Iron  Range  Co..  174  Fed. 
1001.  1006  (aff  189  Fed.  74,  78.  10» 
OCA  888)]. 


CCA  638)1. 
83.     Web 
with    V.    Malleable    Iron    Range_  Cot,      | 


For  later  easea,  dtfvelopmeata  and  ehaacea  in  the  law  see  cumulative  Annotatlona,  aame  title,  i>age  and  note  number. 


CONVEXITY  —  CONVEY 


[13  C.  J.]     898 


Spherical  convexity.  A  term  meanioK  "bounded 
by  or  having  the  surface  of  a  sphere. ' ' " 

CONVEY."  The  word  in  its  broadest  signifloa- 
tion  may  embrace  any  transmission  of  possession,^ 
being  defined  as  to  carry;"  to  cany  or  transport 
the  thing  to  another  person  or  place;"  to  carry 


from  the  possession  of  the  owner;'*  to  bear;**  to 
conduct  from  place  to  place;''  to  import;'^  to  pass;** 
to  take  to  or  from;'*  to  transport.^'  In  its  le^ 
meaning,  ordinarily  speaking,  the  term  implies  the 
transfer  of  property  from  one  person  to  another 
by  means  of  a  writing  and  other  formalities.**    In 


ESw— in  conBiruinff  an  agreemeni 
krlne  a  prlTlIeKa  of  UBlnr  all  the 
'  of  a  aprlnK  tiS  It  has  formerly 
oonveyea,"  the  court  said:     "It 


99.  Century  D.  [quot  Bttckwlth  v. 
Malleable  Iron  Range  Co.,  174  Fed. 
1001.  1005  (aS  18»  Fed.  74,  78,  100 
CCA  638)). 

30.  See  Conveyance  post  p  896. 

[a]  Xha  tazm  la  dazlTad  ap- 
parently from  the  French  "convoyer," 
to  accompany  (con,  with:  vole,  Lat. 
via,  a  way).     Sweet  L.  0. 

31.  Rapalje  &  L.  L.  D.  [quot  Kelly 
V.  FlemlnK,  112  N.  C.  183,  138,  18  SB 
II  (quot  Vann  v.  £:dward8.  13E  N.  C. 
661.  666,  47  SB  784,  67  L.RA  481)]. 

[a]  XMUUBif  Mi  Avtflomillied  Ht 
ooatazt. — In  conBtruinff  an  agreement 
reaervl  '   "  "  "  " 

water 

been  oonveyi 

Is  true  that  a  term  of  art  in  the  law 
when  used  In  a  written  contract,  la 
always  understood  by  the  courts  ac- 
cording to  the  meaning  which  they 
have  agreed  to  impress  upon  it,  un- 
less very  strong  reasons  can  be  ad- 
duced to  show  that  the  parties  meant 
something  else  by  it;  for  Instance, 
heirs  and  heirs  of  his  body  have  a 
certain  legal  meaning  which  will  ad- 
here to  tnem  until  the  contrary  in- 
tent be  clearly  established;  though 
it  Is  well  known  that  many,  perhaps 
most  unprofessional  persons,  use 
them  as  synonymous  with  children. 
But  It  often  happens  that  we  have 
one  and  the  same  word  for  two  ideas 
totally  different.  Of  such  a  word  we 
can  never  know  the  meaning  except 
by  reference  to  the  context.  There 
is  no  better  example  of  this  than  the 
word  convey,  which  may  mean  to 
conduct  water  from  place  to  place, 
or  to  transfer  title  from  one  person 
to  another.  Assuming  that  in  the 
latter  sense  it  is  a  term  of  art 
(which  it  is  not),  we  are  still  bound 
to  receive  it  in  its  other  meaning  if 
water  was  the  subject-matter  spoken 
of;  since  it  would  be  absurd  to  speak 
of  conveying  water  in  a  technical 
sense  from  a  spring  to  a  paper-mill. 
Now  it  was  water  that  the  agree- 
ment said  should  be  conveyed  'as  it 
has  formerly  been  conveyed.'  The 
grammatical  structure  of  the  sen- 
tence leaves  this  in  no  doubt.  The 
right  or  title  is  not  referred  to.  The 
pronoun  it  can  'have  no  antecedent 
except  water."  Edelman  v.  Teakel, 
27  Pa.  26,  29,  30. 

33.  Richardson  New  Eng.  D.  [quot 
Brown  v.  Fits.  13  N.  H.  283.  286]; 
Webster  D.  [quot  Splcer  v.  Norton, 
13  Barb.  (N.  Y.)  B42,  5481;  Reg.  v. 
Tinning,  11  U.  C.  Q.  B.  636,  637. 

[a]  "Ooaynrlf  txavators."— It  has 
been  held  that  the  phrase  as  used  in 
a  statute  making  it  a  misdemeanor 
to  convey  passengers  by  steamboat 
on  Sunday,  but  excepting  conveying 
travelers  by  water,  includes  only 
merchants  and  such  persons  as  must 
of  necessity  travel  on  the  I,ord's 
Day;  hence  persons  carried  on  a  Sun- 
day who  are  notoriously  seeking 
mere  recreation  cannot  be  included 
within  the  term.  Reg.  v.  Tinning,  11 
V.  C.  Q.  B.  636,  637.  But  see  Atty.- 
<3en.  V.  Hamilton  Street  R.  Co.,  24 
Ont.  A.  17.0,  177  (holding  that  taking 
persons  in  street  cars  from  point  to 
point  in  a  city  is  not  "conveying 
travelers"  within  the  meaning  of  the 
act). 

[b]  'Tnmlsli''       Olstlngnlslied. — 
liere    a    statute    provided    that    "if 

any  person  shall  convey  into  any 
Jail  any  disguise,  instrument,  arms 
or  any  other  thing  useful  to  aid  any 
prisoner  In  escaping,  with  Intent, 
etc,  and  an  indictment  charged  that 
"the  accused  did  'furnish  one  .  .  . 
who  was  then  and  there  confined  in 
the  jail  of  said  county,  charged,'  etc., 
"with  certain  instruments,' "  etc.,  it 
was  said:  "'Furnish'  and  'convey 
are  words  of  widely  different  mean- 


Wlic 


Ing.  To  'furnish'  a  thing  and  to 
'convey'  it  signify  very  different  acts. 
To  'furnish'  Is  to  provide,  or  supply 
anything  wanted  by  another;  to  con- 
vey,' is  to  bear,  carry  or  transport 
the  thing  to  another  person  or  place. 
A  person  at  a  distance  may  'furnish,' 
the  article  desired,  upon  request  by 
letter  or  otherwise,  and  another  may 
'convey'  it  to  the  person  for  whom 
it   is   Intended.      One   may   'furnish,' 

Srovide  or  supply  a  person  confined 
I  jail  with  food,  which  another  may 
'convey  into  any  Jail'  to  the'  person 
therein  confined.  Therefore  to  fur- 
nish a  person  who  is  confined  in  jail 
with  any  thing,  may,  and  ordinarily 
does  mean  quite  a  different  act  from 
what  we  understand  by  the  words 
'shall  convey  Into  any  jail'  any 
thing."  Francis  v.  State,  21  Tex.  280, 
285. 

[c]  "Sead"  diatiairnlahsa. — ^Where 
a  statute  provided  that  it  should  be 
a  criminal  offense  to  send  or  to  con- 
vey an  Insulting  or  obscene  letter  to 
a  lemale,  it  was  held  that  an  indict- 
ment charging  that  the  accused  did 
send  and  convey  was  technically  de- 
fective, as  "send"  and  "convey"  Im- 
port a  different  kind  of  transmission. 
LArison  v.  State,  49  N.  J.  L.  256.  258, 
9  A  700,  60  AmR  606. 

33.  Francis  v.  State,  21  Tex.  280, 
285. 

3«.  State  v.  Hardin,  19  N.  C.  407, 
416  (holding  that  a  statute  making  it 
criminal  to  convey  a  slave  out  of  the 
state  will  be  construed  to  mean  a 
carrying  from  the  possession  of  the 
owner,  or  merely  as  expressive  of 
asportation  in  other  cases). 

35.  Webster  D.  [quot  Splcer  ▼. 
Norton,  13  Barb.  (N.  Y.)  542,  546]; 
Francis  v.  State,  21  Tex.  280,  285. 

38.  Edilman  v.  Yeakel,  27  Pa.  26, 
29  (as  to  convey  water  from  place  to 
place). 

37.  Richardson  New  Eng.  D.  [quot 
Brown  v.  Fits,  13  N.  H.  283,  286]. 

38.  Webster  D.  [quot  Splcer  v. 
Norton,  13  Barb.  (N.  Y.V  542,  546]. 

89.  Richardson  New  fiing.  D.  [quot 
Brown  v.  Fits,  18  N.  H.  283,  286]. 

[a]  "OonTaylng"  has  been  con- 
strued as  being  equivalent  to  "tak- 
ing." Peeling  v.  York  (bounty,  212 
Pa.  245,  248,   61  A  811. 

[b]  "Ooa-reylng  prlsoaan  to  paol- 
tantutxy." — (1)  In  construing  the 
term  as  used  in  a  statute  providing 
for  conveying  prisoners  to  peni- 
tentiary, ten  cents  per  mile  for  officer 
and  each  guard,  to  be  calculated  by 
the  nearest  traveled  route,  and  the 
actual  necessary  expenses  for  feed- 
ing,   lodging,    and    transporting    the 

?rIaoners,  the  court  said:  "Counsel 
or  the  Auditor  places  great  stress 
on  the  use  of  the  word  'conveying* 
In  the  above  statutes.  In  our  opinion 
the  word  'conveying*  is  simply  de- 
scriptive of  the  work  that  the  officer 
is  required  to  do,  and  cannot  be  re- 
garded as  controlling.  In  the  case 
of  Harding  v.  Montgomery  County, 
65  Iowa  41,  7  NW  396,  there  was  in- 
volved the  construction  of  the  fol- 
lowing act:  'For  conveying  each 
convict  to  the  penitentiary  and  as 
full  compensation  therefor,  sixteen 
cents  for  each  mile  traveled,  to  be 
computed  from  the  county  seat 
where  the  conviction  took  place  by 
the  most  direct  route  of  travel.' 
Counsel  for  the  state  argued  that  the 
miles  actually  traveled  in  conveying 
the  prisoner  to  the  penitentiary  fur- 
nished the  only  basis  for  compensa- 
tion. In  rejecting  this  contention  the 
court  said:  'We  think  a  fair  con- 
struction of  this  language  is  that 
payment  should  be  made  for  each 
mile  traveled  on  the  Journey,  going 
and  returning.  It  is  said  that  the 
allowance  is  for  conveying  the  con- 


vict to  the  penitentiary,  and  that 
means  only  the  actual  travel  from 
the  county  seat  to  the  penitentiary. 
But  It  seems  to  us  it  Is  a  fairer  and 
more  rational  construction  of  the 
language  to  hold  that  it  means  pay- 
ment for  travel  made  necessary  to 
accomplish  the  purpose,  which  is  to 
convey  the  person  to  the  penitentiary. 
It  is  not  to  be  supposed  that  a  sheriff 
who  is  required  to  keep  his  office  at 
the  county  seat  would  not  neces- 
sarily return  to  that  place.  While 
the  question  Is  not  free  from  diffi- 
culty, we  think  the  court  below  de- 
termined it  properly.' "  Greene  v. 
Jonea  170  Ky.  787.  768,  186  SW  676. 
(2)  "The  act  provides  that  'the  sheriff 
shall  be  entitled  to  receive  and  have 
taxed  as  costs  ten  oents  a  mile,  for 
each  mile  actually  traveled  and 
necessary'  in  the  performance  of  his 
official  duties  as  therein  specified. 
In  this  instance  the  duty  was. the 
taking  of  prisoners  to  penal  instltu- 
tiona  The  distance  actually  trav- 
eled by  the  sheriff .  in  the  perform-  . 
ance  of  this  duty  was  the  number  of 
miles  from  the  county  seat  to  the 
Institutions  in  which  the  prisoners 
were  contmitted,  and  return  there- 
from. It  was  just  as  necessary  in 
the  performance  of  this  duty  for  the 
sheriff  to  travel  one  way  as  the  other. 
It  may  be,  as  suggested  by  the 
learned  counsel  'for  appellant,  that 
ten  cents  a  mile  direct  Is  ample  conr- 
pensation  for  the  officer  who  per- 
forms this  duty,  but  that  Is  a  legis- 
lative and  not  a  Judicial  question. 
It  is  not  for  the  court  to  say  whether 
the  rate  of  mileage  provided  in  the 
act  is  too  great  or  too  smalL  Our 
inquiry  Is  limited  to  a  consideration 
of  the  provisions  of  the  act.  It  is 
clear  the  legislature  intended  the 
sheriff  to  charge  mileage  .  .  . 
traveled  and  necessary  in  perform- 
ance of  the  duty  for  which  he  seeks 
to  impose  the  charge,  which  means 
miles  circular,"  Peeling  v.  York 
County,  212  Pa.  245,  247,  61  A  911 
[quot  Oreene  v.  Jonea  170  Ky.  757, 
759,    186   SW   676]. 

40.  Richardson  New  Eng.  D.  [quot 
Brown  v.  Fits,  13  N.  H.  28S,  286]. 

[a]  Am  applied  to  oanl*Ta<— The 
term,  as  used  in  a  statute  providing 
that,  "where  merchandise  is  conveyed 
by  the  company  .  .  .  partly  on 
the  railway  and  partly  on  the 
railway  of  any  other  company 
the  railway  and  the  railway  of  such 
other  company  shall  for  the  purpose 
of  reckoning  such  short  distance  be 
considered  as  one  railway,"  means 
actually  carried  by  the  company  by 
means  of  their  own  locomotives,  and 
is  not  to  be  read  as  referring  to  any 
contract  which  the  owner  of  the 
goods  may  have  made  with  one  com- 
pany for  carriage  partly  over  their 
own  line  and  partly  over  that  of 
another  company,  wnere  the  actual 
carriage  to  be  done  by  that  company 
is  over  their  own  line  alone.  Lan- 
cashire, etc..  Coal  Assoc,  etc  v,  Lon- 
don, etc.,  R.  Co.,  etc.,  [1906]  1  K.  B. 
B77,  583. 

41.  Rapalje  &  L.  L.  D;- [quot  Kelly 
V.  Fleming,  113  N.  C.  133,  138,  18  SB 
81  (quot  vann  v.  Edwards,  135  N.  C. 
661,  666,  47  SE  784.  67  LRA  461)]; 
State  V.  Hunkins,  90  Wis.  264,  269. 
62  NW  1047,  63  NW  167. 

[a]  Z«aaa  compared  aad  dlstla^ 
(lusiMd. — (1)  "A.  lease  may  be  in  a 
sense  a  conveyance,  but  such  is  not 
the  commonly  accepted  nor  the  ac- 
curate meaning  of  the  term.  When 
we  say  premises  are  leased  we  gen- 
erally mean  that  the  use  of  them  is 
transferred;  and  by  the  term  con- 
veyed that  the  title  is  deeded."  Per- 
kins V.  Morse,  78  Me.  17,  18,  2  A  130, 
57  AmR  7'80  [quot  Cuff  v.  Keaton,  3S 
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this  sense  it  has  been  defined  as  to  transfer**  the 
title  to  realty;**  to  trtmsfer  the  title  to  property;** 
to  transfer  the  title  of  land  from  one  person  or 
olass  of  persons  to  another  ;*"  to  transfer  title  from 
one  person  to  another;**  to  transfer  the  legal  title 
to  real  estate  from  the  present  owner  to  another;*^ 


to  transfer  property  from  one  person  to  another 
by  means  of  a  written  instnunent;*'  to  pass 
title  by  deed;**  to  pass  the  title  to  by  deed,  assign- 
ment, or  otherwise,*"  as,  to  oonvev  to  a  purehaser 
by  bargain  and  sale;*^  to  assign;**  to  assmc;**  to 


Okl.  92,  S9.  124  P  291,  42  IJIANS 
4721.  (2)  Wh«re  a  lessee  who  had 
erected  on  the  leased  lands  elevator 
huUdinss  which  could  not  be  removed 
without  Injury  to  them  and  to  the 
freehold,  and  whose  lease  gave  falm 
no  rlRht  to  remove  fixtures,  save  a 
mortgage  thereof,  wblch,  although  In 
form  a  chattel  mortgage,  purported 
to  grant  and  convey  the  elevator,  the 
mortgage  was  held  tu  M  valid  as  a 
mortgage  on  the  leasehold  estate,  al- 
though It  was  realty.  Cross  v.  Weare 
Commn.  Co.,  1S3  111.  499,  510,  18  NS! 
1038,  46  AmSR  902.  (3)  In  L..  (1869) 
c  66  S  4,  enacting  that  no  power  of 
attorney  from  a  wife  to  her  husband 
to  "convey  real  estate,  or  any  In- 
terest therein,"  shall  be  of  any  force, 
the  word  "convey"  Is  evidently  used 
as  comprehending  the  word  '^ease." 
Sandford  v.  Johnson,  24  Minn.  172, 
17S.  (4)  An  instrument  which  pur- 
ports to  lease  and  "convey"  for  a 
term  of  years  all  the  coal  on  or  under 
certain  described  land  is  a  mining 
lease,  and  authorises  the  lessee  to 
take  out  all  the  coal  that  he  can  mine 
on  the  premises  during  the  term,  and 
Js  not  an  absolute  conveyance  of  all 
the  coal  In  the  land.  The  court  said: 
"We  are  not  of  opinion  that  the  word 
'convey'  should  be  allowed  to  over- 
throw the  operation  of  the  word 
'lease'  which  precedes  it."  Austin  v. 
Huntsville  Coal,  etc'.,  Co.,  72  Mo,  535, 
S41.  87  AmR  446,  36  AmR  770  note. 
<5)  The  word  "conveys,"  in  Acts 
<1898)  p  670,  entitled  "An  act  re- 
specting conveyances,"  and  relating 
to  the  recording  of  instruments,  in- 
'Cludes  any  Instrument  which  trans- 
fers an  interest  in  land,  and  it  mat- 
ters not  how  small  in  quantity  and 
bow  short  in  time  of  duration  that 
interest  may  be.  A  man  who  is  In 
possession  of  land  as  a  tenant  from 
year  to  year  has  an  Interest  therein 
which  he  may  "convey."  The  term 
includes  a  mortgage  of  a  ten-year 
leasehold.  Lembeok,  etc.,  E<agle 
Brewing  Co.  v.  Kelly,  63  N.  J.  £ki. 
401,  408,  61  A  794. 

49.    Abbott  L.  O.;  Anderson  L>.  D.; 
Bouvler  L.    D.;   Rapalje  A  L.   !•.   D. 

iall  quot  Vann  v.  Edwards,  135  N.  C. 
61,  6S8,  47  SB]  784,  67  L.RA  461]; 
Century  D.  [quot  Blood  v.  Sielert,  38 
"Wash.  643,  646,  80  P  799]:  Webster  D. 
{QUOt  Spicer  V.  Norton,  13  Barb.  (N. 
T.)  542,  546];  Llppman  v.  State,  104 
Ala.  61,  63,  16  S  ISO:  Fort  v.  State, 
1  Ala.  A.  195,  199,  56  8  434;  Booker  v. 
Castillo,  154  Cal.  672,  677,  98  P  1067. 
See  also  Lembeck,  etc..  Brewing  Co. 
V.  Kelly,  63  N.  J.  Bq.  401,  408.  61  A 
794  (holding  that  an  Instrument 
which  "transfers"  an  interest  In  land 
"  'conveys'   such  Interest"). 

43.     Abbott  L.  D.;  Anderson  L.  D.; 
Bouvler   L.    D.;    Rapalje  &    L.    L.    D. 


[all  quot  Vann  v.  EMwards,  136  N.  C, 
661,  668,  47  SB  784.  67  L.RA  461T 
See  also  Fairfax  v.   Lewis,   11   Leigl 


(38  Va.)  241.  248  [quot  Langnnnede  v. 
Weaver,  65  Oh.  St.  17,  37,  60  NE 
-992]  (where  the  court  said:  "Land 
is  conveyed  only  when  the  title  to  It 
passes" ) . 

>  fa]  Am  wjnanjmion*  wtth  '^sOt. 
-oato." — The  word  "convey,"  used  on 
a  plat  dedicating  the  streets  and 
alleys  to  a  city,  Is  synonymous  with 
the  word  "dedicate."  and.  In  the  ab- 
sence of  an  effective  statutory  dedl- 
'Catlon.  does  not  convey  the  fee. 
Leadville  v.  Coronado  Mln.  Co.,  37 
■Colo.   234.   247,    248,    86   P   1034. 

[b]    ''Bzohang*"     dlstlafolslwd. — 
"•"The  word  'convey'  has  not  the  legal 

technical  meaning  assigned  to  the 
Word  'exchange.'  The  deflnltlon  of 
an  'exchange'  of  lands  has  not  been 
altered,  though  there  Is  ah  enactment 


that  an  exchange  shall  not  imply 
any  condition  in  law.  According  to 
the  old  authorities,  no  other  word 
can  be  substituted  for  'exchainge,'  in 
order  to  give  the  peculiar  operation 
belonging  to  such  a  mode  of  convey- 
ance, nor  will  any  averment  supply 
the  want  of  it."  Leach  v.  Dennis,  24 
U.  C.  q,  B.  129,  131. 

44.  Lambert  v.  Smith,  9  Or.  186, 
193  [cit  Burrlll  L.  D.]. 

45.  Nickell  v.  Tomlinson,  27  W. 
Va.  697,  720  [quot  Vann  v.  Edwards, 
135  N.  C.  661,  667,  47  SE  784,  67  LRA 
461]. 

48.  Cross  V.  Weare  (Tommn.  Co., 
163  111.  499.  610,  38  NE  1038,  46 
AmSR  902;  Bidelman  v.  Teakel,  27 
Pa.  26.  29  [quot  Laml>ert  v.  Smith,  9 
Or.  185,  193  (where  it  Is  said:  "This 
is  giving  the  same  legal  effect  to  the 
word  convey  as  grant  which  has 
"become  a  generic  term,  applicable  to 
the  transfer  of  all  classes  of  real 
iroperty'");  Chapman  v.  C9iarter,  46 
T   Va.  769,   779,   34   SE   768]. 

47.  Abendroth  v.  Greenwich,  39 
Conn.  85<,  865;  lisngmede  v.  Weaver, 
65  Oh.  St.  17,  37.  60  NE  992. 

48.  Radebaugh  v.  Scanlon.  41  Ind. 
A.  109,  82  NE  644,  647. 

"Its  legal  meaning  .  .  .  ordi- 
narily speaking.  Is  the  transfer  of 
property  from  one  person  to  another 
by  means  of  a  written  Instrument 
and  other  formalities."  Kelly  v. 
Fleming,  118  N.  C.  138,  138.  18  SE  81. 

40.  Century  D.  [quot  Langmede  v. 
Weaver.  66  Oh.  St.  17,  37,  60  NE 
992];  Qulnton  v.  Mulvane,  71  Kan. 
687,  81  P  486,  487;  Langmede  v. 
Weaver,  65  Oh.  St.  17,  37,  60  NE  992; 
Jones  V.  Davis,  22  Wis.  421,  424. 

BO.     Centjiry     D.     [quot     Blood     v. 


^ 


Sielert,  38  Wash.  643,  646,  80  P  799]; 
Webster  D.  [auot  Spicer  fll  Norton, 
13  Barb.   (N.  T.)  642,  546], 


[a]  "OcnTeyea"  (1)  has  been  con- 
strued to  mean  the  execution  and 
delivery  of  a  deed.  Harrell  v.  Elnter- 
prise  Sav.  Bank,  183  111.  538,  544,  66 
KB  63;  Qulnton  v.  Mulvane,  71  Kan. 
687,  81  P  486.  487;  Perkins  v.  Morse, 
78  Me.  17,  2  A  130,  67  AmR  780; 
Fuller  v.  Hubbard,  4  Cow.  (N.  Y.)  13, 
17,  16  AmD  423;  Duff  v.  Keaton,  88 
Okl.  92,  124  P  291,  294,  42  LRAMS 
472.  But  compare  Pennsylvania 
Mortg.  Trust  Co.  v.  Moore,  160  Ind. 
465,  469,  50  NE  72  (holding  that, 
where  a  testator.  In  his  will,  spoke 
of  land  as  "conveyed"  to  his  son,  but 
as  a  matter  of  fact  the  deed  to  the 
son  had  not  been  delivered,  and  in 
the  will  it  was  further  directed  that 
the  deed  be  delivered  at  testator's 
death,  the  use  of  the  word  "con- 
veyed" was  not  conclusive  that  the 
deed  had  become  effective  by  the  de- 
livery, and  the  deed  would  therefore 
be  of  a  testamentary  character,  and 
subject  to  construction  in  that  light). 
(2)  Having  executed.  State  v.  Wil- 
liams, 32  Minn.  537,  639,  21  NW  746. 

61.  Century  D.  [quot  Blood  v. 
Sielert,  38  Wash.  643.  646,  80  P  799]. 

[a]  "■ell"  compared  aad  dhrUa- 
rnlBhadi/— (l)"The  terra  'convey,' 
which  Is  in  signification  and  effect 
sufnclent  to  answer  the  requisites  of 
a  grant  at  common  law  ...  is 
.  .  .  used  as  synonymous  with 
•to  sell.'"  Patapsco  Guano  Co.  v. 
Morrison,  18  F.  Cas.  No.  10.792,  2 
Woods  395,  404.  (2)  "The  word 
'sold,'  when  applied  to  real  estate,  Is 
[not]  always  equivalent  to  the  word 
conveyed.'  In  construing  deeds  and 
all  other  instruments  of  writing,  the 
Important  matter  Is  to  ascertain  the 
intention  of  the  parties,  and  the 
meaning  which  they  attached  to  the 
words  used.  A  sale  of  realty  can  not 
be  complete  and  effectual  to  transfer 


legal  title  without  a  oonveyance.  yet 
very  frequently  both  the  word  "sale' 
and  the  word  'sold'  are  used  with 
reference  to  a  transaction  wherein 
no  deed  has  been  executed,  as  in 
many  cases  of  judicial  sales,  sales 
by  auctioneers  and  other  agrenta,  and 
sales  made  by  the  owners  under 
executory  oontracta.  It  will  always 
depend  upon  the  circumstances  of  the 
particular  caoe  whether  or  not  the 
words  Import  an  actual  oonveyance 
and  transfer  of  legal  title."  Brsdish 
▼.  Yocum.  ISO  III.  386,  891,  23  NE 
114.  (3)  Where  a  testator,  t>y  his 
will,  gave  his  executors  "full  power 
and  authority  to  convey.  In  fee  simple 
absolute,  or  otherwise.  In  their  dis- 
cretion, all  or  any  portion  of  my  real 
estate,  and  to  execute  and  deliver  all 
proper  deeds  and  Instruments  in 
writing  therefor,"  It  was  held  that 
the  power  to  convey  hy  all  proper 
deeds,  etc.,  implied  a  power  to  sell. 
Hamilton  v.  Hamilton.  98  111.  2S4. 
257.  (4)  "While  the  words  'sold.' 
'conveyed,'  and  'disposed  or  are  not 
necessarily  synonymous,  they  often 
may  be  used  to  properly  describe  the 
same  transaction."  C!ook  v.  Bum- 
ham,  8  Kan.  A.  27,  44  P  447.  (6)  "An 
allegation  that  goods  were  'sold  and 
conveyed'  is  sustained  by  proof  of  a 
conveyance  of  the  goods  which  was  a 
sale  In  form,  although  In  fact  It  was 
a  consignment  of  them,  ta  be  sold  for 
or  on  account  of  the  consignor,  with 
authority  for  th^  consignee  to  apply 
the  proceeds  toward  payment  of  a 
preexisting  debt  which  the  consignor 
owed  to  [the  consignee]."  Burpee  v. 
Sparhawk,  97  Mass.  842,  844.  (6)  "A 
person  may  give  another  authority 
to  sell  land  without  giving  him  au- 
thority to  execute  conveyances,  or  he 
may  give  him  power  to  execute  con- 
veyances without  the  power  to  make 
aales,  or  he  may  give  him  power  to 
do  both:  Authority  to  convey  can 
only  be  given  by  deed,  while  au- 
thority to  sell  may  be  given  by  parol. 
and,  until  a  recent  statute,  even 
verbally."  Dayton  v.  Nell,  43  Minn. 
346,  247.  45  NW  231. 

8S.  Dobberstein  v.  Murphy,  (4 
Minn.  127,  130,  66  NW  204.  20> 
(where  it  was  held  that  the  word,  as 
used  in  a  stipulation  relating  to  the 
right  to  lands  Involved  under  deeds 
of  a  widow,   which  stated  that  if  a 

auitclalm  deed  from  the  widow  to 
efendants  conveyed  to  them  all  her 
dower  Interest,  then  defendants 
should  have  judgment  therein,  but  If 
said  deed  did  not  so  convey  her 
dower  Interest,  etc,  would  not  be 
construed  In  its  technical  meaning. 
which  would  defeat  the  clear  rights 
of  the  partlea  but  in  the  general 
popular  sense  of  assign  or  transfer), 
[al  '•  Jkaaica "  «l«tlatm«hsd>- 
Where  the  executors  under  a  will 
were  directed  to  divide  the  real  and 
personal  property  into  four  equal 
shares,  and  were  also  directed  "  'to 
convey,  pay  and  assign'  three  of  the 
shares,"  etc.,  the  court  said:  "The 
use  of  the  word  'convey,'  apt  to  pass 
realty,  and  the  word  assign.'  usual 
In  the  disposition  of  personalty  not 
reduced  to  money,  must  strongly 
negative  the  Idea  of  an  absolute 
direction  for  conversion"  of  the  prop- 
erty, etc.  Story  v.  Palmer,  46  N.  }. 
Eq.   1,  8,  18  A  368. 

68.  Cunliffe  v.  Brancker,  3  Ch.  D. 
393.  402  (where  the  court  said:  "It 
la  a  word  of  general  meaning,  denot- 
ing any  act  by  which  real  property 
is  passed  from  one  person  to  another 
— a  rather  more  modem  term  than 
.  .  .  'assure.'  but  having  the  same 
meaning").  See  also  2  Blackstone 
Comm.  p  295  [quot  Vann  v.  Edwards. 
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prant."  In  ita  legal  puiport  it  indieates  an 
intention  to  eonvey  a  present  estate  and  to  de- 
fend the  title  thereto,"  being  equivalent  to  grant 
at  common  law,  and  passing  the  title  ^"^  and  in  a 
deed  it  amounts  to  a  conveyance  in  fee  simple.*^ 
Although  the  term  can  properly  be  used  only  when 
the  tnuksfer  of  some  estate  in  land  is  spoken  of,"* 
being  a  technical  or  quasi  technical  word  of  precise 
and   definite  import,''  manifestly  inappropriate  to 

135  N.  C.  661.  068,  4T  SB  784,  67  L.RA 
461  (where  it  la  said:  "The  lecral 
evidence  of  this  transmutation  of 
property  are  called  common  assur- 
ances of  the  Itingdom,  whereby  every 
man's  estate  is  assured  to  him,  and 
all  controversies,  doubts,  and  diffi- 
culties are  either  prevented  or  re- 
moved")]. 

frl.  Patterson  v.  Cameal,  8  A.  K. 
Marsh.  (Ky.)  618.  621,  13  AmD  208; 
L.ambert  v.  Smith,  9  Or.  186,  198; 
Germer  v.  Triple-State  Natural  Oas, 
etc..  Co..  60  W.  Va.  143,  152,  64  SB 
509_Xcit  Cycl;  Chapman  v.  Charter, 
46  W.  Va.  769,  779,   34  SE  768. 

[a]  "erasf  sTaoBymona*— "The 
terms  'convey,'  or  'conveyance,'  and 
the  word  'srant,'  when  used  in  In- 
struments Intended  to  alienate  or 
transfer  real  estate,  have  substan- 
tially the  same  meaning."  Blood  v. 
Sielert,  88  Wash.  643.  646,  80  P  799. 
To  same  effect  Des  Moines  County 
Agricultural  Soc.  v.  Tubbesslngr,  87 
Iowa  138,  54  NW  69  [quot  Blood  v. 
Sielert.  38  Wash.  643,  647.  80  F  7991; 
Patterson  v.  Cameal,  3  A.  K.  Marsh. 


the  transfer  of  personal  estate,""  and  restricted  in 
its  operations  to  such  property  as  is  by  law  re- 
qtiired  to  be  transferred  by  a  written  instrument,*^ 
it  has,  nevertheless,  been  held  to  apply  to  the  dis- 
position of  personal  property*^  and  when  so  used 
the  term  has  the  signification  of  "transfer,"  im- 
plying the  passing  of  title  and  dominion  from  one 
person  to  another.  While  it  may  be  that  the  word 
generally  implies  the  passing  of  the  legal  title,  it  is 


(Kv.)  618.  621,  18  AmD  208;  State  v. 
KelUher,  49  Or.  77,  82,  88  P  867; 
Lambert  v.  Smith,  9  Or.  186,  193; 
Hitt  v.  Caney  Forlc  Qulf  Coal  Co.,  124 
Tenn.  334,  348,  139  SW  693;  Oermer 
V.  Triple-State  Natural  Qas,  etc.,  Co., 
60  W.  Va.  143,  162,  54  SB  609  [clt 
Cyc].  See  also  Edelman  v.  Teafcel. 
27  Pa.  26,  27  [quot  Chapman  v. 
Charter,  46  W.  Va.  769,  77$.  84  SB 
768  (where  it  Is  said:  "The  word 
'convey'  means  to  transfer  title  from 
one  person  to  another;  'giving  the 
same  leaal  effect  to  the  word  'con- 
vey* as  ^Krant,'  which  has  become  a 
?'enerlc  term  applicable  to  the  trans- 
er  of  all  classes  of  real  prop- 
erty ")1;  Uhl  v.  Ohio  River  R.  Co., 
51  W.  Va.  106,  41  SB  840,  344. 

6S.  McLain  V.  Oarrison,  89  Tex. 
Civ.  A.  481,  418,  88  SW  484.  89  SW 
284. 

a]  Aa  laapiyiup  a  waxrasty  of 
*.— Sherman  v.  Goodwin.  11  Axis. 
141.  147,  89  P  617:  Dearth  v.  Wli- 
liamson,  2  Serg.  &  R.  (Pa.)  498,  500, 
501,  7  AmD  662;  Alston  v.  Pierson. 
(Tex.  Civ.  A.)  l68  SW  1166.  1166; 
Lowry  v.  Carter,  46  Tex.  Civ.  A.  488, 
492,  102  SW  930;  Bullitt  v.  CoryeUl 
38  Tex.  Civ.  A.  42,  48.  86  SW  482; 
Rotan  V.  Hays.  33  Tex.  Civ.  A.  471. 
77  SW^  664;  Irftwrence  t.  Dole,  11  Vt. 
549,  653;  Blood  v.  Sielert,  38  Wash. 
643,  646,  80  P  798.  But  see  Allen  v. 
Sayward,  S  Me.  227,  230,  17  AmD 
221  [quot  Bates  v.  Foster,  59  Me. 
157,  160,  8  AmR  406]  (where  it  was 
held  that  the  words  "five,  grant, 
sell,  r.uid  convey,"  as  used  in  a  deed, 
do  not  of  themselves  imply  war- 
ranty); State  V.  Williams,  32  Minn. 
537.  539,  21  NW  746  (where  the  lan- 
guage of  the  statute  under  which  an 
indictment  was  found  was  "that  if 
any  i>er8on  having  conveyed  any 
article  of  personal  property  by  mort- 
gage." etc;  it  was  contended  that 
the  Indictment  should  have  alleged 
that  defendant  owned  the  property, 
for.  if  he  did  not,  then  the  property 
was  not  conveyed,  and  In  construing 
the  term,  the  court  said:  "This  is 
hypercritical  and  untenable.  It  is 
not  uncommon  to  And  statutes  de- 
claring It  a  crime  for  a  person  to 
sell  or  convey  land,  without  having 
title  thereto,  with  Intent  to  defraud. 
According  to  counsel's  mode  of  rea- 
soning. If  the  party  had  no  title  he 
had  never  conveyed  the  land,  and 
hence  had  committed  no  offence, 
under  the  statute.  The  statute  must 
be  construed   as   if  It  read,    'If  any 


iv 


person,  having  executed  a  mortgage 
on  any  article  of  personal  property,' 
etc."). 

66.  Cross  V.  Weare  Commn.  Co., 
153  111.  499,  610,  38  NB  1038,  46  Am 
SR  902 

67.  Palmer  v.  Cook,  169  111.  300. 
303.   42  NB  796,  50  AmSR  165. 

[a]  "Sell  aad  ooavey."— (I)  These 
terms  "whan  applied  to  real  estate, 
mean,  in  the  absence  of  appropriate 
expressions  in  the  instrument  Itself 
limiting  and  restricting  such  general 
acceptance  of  the  meaning  of  such 
terms,  a  conveyance  in  fee."  St. 
Louis  Land,  etc.,  Assoc  v.  ITueller. 
182  Mo.  93,  107,  81  SW  414  [quot 
Smith  V.  Joyce,  116  Ark.  61,  64,  171 
SW  1188].  (2)  "  'The  "power  to  sell 
and  convey"  does  not  confer  the 
power  to  mortgage.'  And,  further 
'A  trust  with  power  to  sell  out  and 
out  will  not  authorize  a  mortgage^ 
and  a  trust  for  sale,  with  nothing 
to  negative  the  seller's  intention  to 
convert  the  estate  absolutely  will 
not  authorise  the  trustee  to  execute 
a    mortgage.' "      Words    &    Phrases 

uot   Smith   V.   Joyce,    116   Arlc   61, 

,  171  SW  1183]. 

68.  Nlckell  V.  Tomlinson.  27  W. 
Va.  697,  720  fquot  Vann  v.  Bdwards, 
136  N.  C.  661,  667,  47  SB  784,  67 
LRA  4611.  To  same  effect  Story  v. 
Palmer,  46  N.  J.  Bq.  1,  18  A  363; 
Dlckerman  v.  Abrahams,  21  Barb. 
(N.  T.)   561. 

6S.  Pickett  V.  Buckner.  45  Miss, 
226,  246  [quot  Vann  v.  E^dwards,  135 
N.  C.  661,  667,  47  SB  784.  67  LRA 
4«1]. 

60.  Thompson  v.  Hart.  68  App. 
Div.  439,  449,  69  NTS  223  [quot  Vann 
v.  Bdwards,  185  N.  C.  6ei.  668,  47 
SB  784.  67  LRA  461]. 

61.  Vann  v.  Edwards.  135 ,  N.  C 
661.  6«9.  47  SB  784.  67  LRA  461 
(where  the  court  further  said:  "It 
would  not  be  technically  or  legally 
correct  to  speak  of  conveying  per- 
sonal property  by  a  verbal  sale  of  it, 
or  even  by  a  writing,  any  more  than 
It  would  be  to  speak  of  .devising  it 
by  last  will  and  testament,  not  that 
a  draftsman  may  not  use  a  technical 
word  to  express  his  meaning  without 
intending  that  it  shall  be  construed 
in  its  strictly  technical  sense,  but  in 
the  absence  of  anything  to  clearly 
indicate  that  the  word  was  not  in- 
tended to  have  Its  commonly  ac- 
cepted meaning  in  the  law,  but  was 
used  in  some  other  and  different 
sense,  we  must  adopt  the  legal 
definition  of  the  word,  because,  in 
the  first  place,  it  must  be  presumed 
to  have  been  used  in  that  sense,  and. 
In  the  second,  because  it  would  be 
unsafe  to  reject  that  well-understood 
meaning  for  another,  unless  the  lat- 
ter had  been  most  clearly  mani- 
fested"). 

ea.  Lippman  v.  State,  104  Ala.  61 
63,  16  S  130. 

"The  word  .  .  .  In  iU  broadest 
significance,  might  embrace  any 
transmission  of  posdesalon."  Kelly 
v.  Fleming,  113  N.  C.  133,  138.  18 
SE   81. 

[a]  Disposition  of  trust  property 
bj  wife, — By  a  deed  of  settlement  It 
was  stipulated  that  the  wife  should 
be  permitted  to  make  what  disposi- 
tion of  the  trust  property  she  might 
choose,  and  that  she  might  have  the 
entire  and  absolute  control  over  It, 
and  dispose  of  the  same  by  deed. 
will,  or  otherwise,  at  her  pleasure. 
The  trustee  covenanted  to  convey 
the  said  estates  and  property  as  she 
should  direct.  The  court  said:  "The 
term  convey  ijtiust  have  been  uaed  as 


well  in  reference  to  the  personal  as 
to  the  real  estate."  Leaycraft  v. 
Hedden,   4   N.   J.  Eg.   612,    552. 

[b]  Bzooatloa  ox  note. — A  statute 
giving  to  a  married  woman  the  right 
to  "convey"  sjid  devise  her  property 
did  not  empower  her  to  make  a  valid 
promissory  note  or  other  personal 
engagement.  Stiles  v.  Lord,  2  Arlx. 
154,   161,   11   P  314. 

63.  Lippman  v.  State,  104  Ala.  61, 
68,  16  S  130;  Fort  v.  State.  1  Ala.  A. 
195,  199,  65  S  434  (holding  that  the 
word,  as  used  in  a  statute  prohibit- 
ing conveyance  of  mortgaged  person- 
alty without  the  mortgagees  con- 
sent. Includes  a  subsequent  chattel 
mortgage). 

[a]  A.  wxttiBff  Bot  ImpUed, — 
Where  a  plaintiff  in  replevin,  in 
order  to  prove  property  In  himself, 
offered  in  evidence  a  deposition  in 
which  It  was  stated  that  the  father 
of  plaintiff's  wife  "sold  and  con- 
veyed" to  her  the  articles  replevied, 
before  her  marriage,  it  was  objected 
that  the  testimony  was  incompetent, 
because  the  language  used  by  the 
witness  proved  that  the  contract  of 
sale  and  conveyance  was  in  writing, 
which  was  not  produced:  but  the 
court  held  otherwise,  Gilchrist,  J., 
saying:  "If,  from  the  testimony  of 
the  witness,  it  must  be  inferred  that 
a  bill  of  saJe  of  the  goods,  or  some 
written  oontraot,  was  made  by  the 
father  of  Mrs.  Brown  at  the  time 
to  which  the  witness  refers,  the  In- 
strumyit  should  be  produced,  or  its 
absence  accounted  for;  and  unless 
that  be  done  there  will  be  no  evi- 
dence of  property  In  the  plaintiff. 
The  first  inquiry,  then,  is,  whether 
the  words  'sold  and  conveyed,'  ba 
susceptible  of  the  construction  put 
upon  them  by  the  counsel  ftfr  the 
defendant.  According  to  the  most 
apprctved  modern  lexicographer,  tho 
word  'sell'  is  used  'where  something 
is  given  or  delivered  in  exchange  for 
money,  or  security  for  money.'  The 
word  'convey'  means  'to  carry;'  'to 
transport;'  'to  take  to  or  from;'  'to 
import.'  Richardson's  New  English 
Dictionary.  In  verb.  According  to 
Jacobs,  a  sale  is  the  transferring  the 
property  of  goods  from  one  to  an- 
other, upon  a  valuable  consideration: 
and  such  is  substantially  the  mean> 
ing  given  it  by  Chitty,  and 
Comyn  on  Contracta  A  'conveyance' 
Is  a  deed  which  passes  or  conveys 
land  from  one  man  to  another.  Jac. 
Law  Die  In  verb.  But  whether  the 
definitions  given  by  Jacobs  be  tech- 
nically correct,  or  not,  the  meaning 
of  the  words  Is  to  be  ascertained  by 
the  context.  The  witness  was  speak- 
ing of  property  a  sale  of  which  need 
not  be  proved  by  an  instrument  lit 
writing.  The  defendant's  argument 
is,  substantially,  that  by  using  th» 
words  'sold  and  conveyed,'  the  same 
Idea  is  communicated  as  If  she  had 
said,  'sold  and  conveyed  by  an  In- 
strument In  writing."  Now  the  word 
'sale'  does  not  Imply  a  written  con- 
tract. The  word  'convey,'  if  It  imply 
a  written  instrument,  refers  to  a. 
deed  of  land.  Had  she  been  speak- 
ing of  land,  as  It  can  be  conveyed 
only  by  deed,  the  word  would  hav6 
implied  a  deed.  But  she  was  speak- 
ing only  of  personal  chattels;  and 
as  we  are  called  upon  to  criticise  the 
language  she  used,  and  ascertain  the 
ideas  It  might  properly  convey,  our 
opinion  is.  that,  considering  the  sub- 
ject to  which  the  words  referred, 
they  do  not  mean  that  anything 
more  was  done  than  was  necessary 
to  transfer  tbs  property  in  the  arti- 
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not  inaptly  or  incorrectly  used  to  describe  a  transfer 
of  title,  legal  or  equitable,  and  wbether  it  is  used 
with  a  narrow  and  technical  meaning,  or  in  a  broad 
and  general  sense,  is  to  be  determined  by  the  con- 
text and  by  the  circumstances  under  which  the  en- 
tire instrument  or  document  in  which  it  is  found 
was  framed;**  as,  to  appoint;"  to  give."  The  word 
is  properly  used  as  intending  the  passing  of  titles 
by  conveyances,  technically  so  called,  and  not  by 
wills,  which  are  only  quasi  conveyances,  and  are  not 
properly  described  by  the  term  "conveyance."" 

Convey  and  devise.  Technical  terms  relating  to 
the  disposition  of  interests  in -real  property."" 

Convey  and  warrant.  When  given  its  l^al  pur- 
port or  acceptation,  the  term  fully  indicates  an  in- 


tention to  convey  a  present  estate  to  the  grantee, 
and  to  defend  the  title  thereto,"  comprdiending 
and  expressing  all  the  covenants  of  warrsnnr  as 
fully  as  if  they  were  written  out  at  length.^  It 
may  be  used  in  conveying  a  life  estate  or  an  estate 
for  years,  and  words  so  limiting  the  estate  con- 
veyed are  not  inconsistent  with  such  words  or 
grant." 

Convey  by  wamaty  deed.  A  term  used  in  an 
agreement  to  convey  land,  which  has  been  con- 
strued to  mean  that  the  grantor  will  convey  a  mer- 
chantable title  only,  and  not  a  perfect  title  of 
record.^* 

CONVEYANCE.'*  [$  1]  A.  TraoBporUtion.  A 
conveyance  is  that  by  which  anything  is  conveyed 


oles  from  the  owner  to  Mrs.  Brown, 
and  that  from  them  It  cannot  be  in- 
ferred that  there  was  an  Instrument 
in  writing,  that  being  unnecessary." 
Brown  v.  Fits,  13  N.  H.  283,   284. 

[b]  As  ImporUnf  a  oonsldaratlaB. 
^In  construing  the  term  as  used  In 
a  contract  stating  that  the  obligor 
had  "this  day  conveyed  a  note,"  for 
the  iMiyment  of  which  he  held  him- 
self accountable,  the  court  said:  "It 
was  argued  before  us  that  the  word 
'conveyed'  in  this  guaranty  Imported 
a  consideration,  and  it  was  claimed 
to  be  equivalent  to  the  word  "sold." 
But  I  do  not  80  understand  its  mean- 
ing. ...  I  may  convey  a  farm 
without  any  consideration.  The 
word  Is  used  in  this  Instrument  as 
synonymous  with  'transfer,'  and  cer- 
tainly a  promissory  note  may  be 
conveyed  or  transferred  without  con- 
sideration. It  passes  by  delivery  and 
may  be  by  gift.  ...  I  think  the 
word  'convey'  neither  expresses  nor 
even  implies  that  any  thing  was 
paid  or  promised  to  be  paid  for  the 
conveyance."  Per  Parker,  J.,  in 
Splcer  V.  Norton,  13  Barb.  (N.  Y.) 
642,    646.  • 

[c]  "Ooaveylaff"  has  been  con- 
strued as  meaning  the  imssing  of 
title  and  dominion  from  one  person 
to  another.  Lippman  v.  State,  104 
Ala.  61.  16  S  130  (hdlding  that  the 
term,  when  applied  to  a  disposition 
of  pei'sonal  property,  under  a  statute 
prohibitlnpr  the  conveyance  of  prop- 
erty by  the  mortgagor,  is  intended 
to  prohibit  the  mortgagor  from  dis- 
posing of  the  property  so  that  the 
security  will  be  endangered  or  em- 
barrassed, the  danger  or  embarrass- 
ment resulting  not  only  from  a  sale, 
but  from  an  exchange,  a  gift,  or  any 
other  transfer  by  which  a  title  not 
in  subordination  to  the  mortgage  Is 
created  or  by  which  the  possession 
is  changed;  and  hence  where  defend- 
ant consigned  to  a  third  person  prop- 
erty mortgaged  by  him,  taking  a  re- 
ceipt therefor  from  the  carrier, 
which  he  retained  testifying  that  he 
sent  property  to  such  a  person  "for 
him  'to  do  what  he  pleased  with  It,' " 
he  was  guilty  of  conveying  the  proi>- 
«rty  within  the  meaning  of  the  stat- 
ute). 

e4.  "Winona,  etc,  liand  Co.  v. 
Minnesota,  159  V.  S.  526,  531,  16 
set  83,  40  L..  ed.  247.  To  same  elTect 
Seal  of  Gold  Mln.  Co.  v.  Slater,  161 
Cal.   621.   630,    120   P  IE. 

[aj  MUflit  of  redamptioB^— The 
words,  "give,  grant,  sell,  and  convev" 
do  not  "expressly  and  specifically 
'convey  the  whole  title,  but  are 
rather  words  of  general  description, 
susceptible  of  explanation  or  modi- 
fication by  other  appropriate  lan- 
guage. They  are  just  as  applicable 
to  a  conveyance  of  a  right  of  re- 
demption as  to  the  grant  of  a  fee." 
Thus  their  use  In  a  deed,  followed 
by  a  statement  that  the  grantee  in- 
tends to  convey  only  the  premises 
and  title  that  were  conveyed  to  him 
by  another,  operates  to  pass  such 
title,  although  It  Is  only  a  right  of 
redemption.  Bates  v.  Foster,  69  Me. 
157.    160.    8    AmR   406. 


[b]  Bateatloa  ol  Itgal  Utto<— (1) 
Where  a  railroad  company  to  whom 
lands  are  granted  by  the  state  to  aid 
in  the  construction  of  its  road,  such 
lajids  to  be  exempt  from  taxation 
until  sold  and  conveyed,  has  sold  the 
lands  and  received  the  consideration, 
so  that  it  retains  no  Hen  on,  nor 
actual  interest  In,  them,  although  it 
retains  the  naked  legal  title  only 
as  trustee  for  the  purchaser,  it  has 
"sold  and  conveyed"  them  within 
the  meaning  of  the  exempting  clause. 
Brown  County  v.  Webber,  38  Minn. 
897,  400,  37  NW  949,  951:  State  v. 
Winona,  etc.,  R.  Co.,  21  Minn.  472, 
477.  (2)  "Sold  and  conveyed,"  within 
the  meaning  of  Illinois  Central  Rail- 
road Charter  J  22,  providing  that 
certain  lands  owned  by  the  company 
shall  be  exempt  from  all  taxation 
under  state  laws  until  sold  and  con- 
veyed by  said  corporation  or  trus- 
tees, Includes  lands  sold  and  paid 
for,  aUhough  not  actually  conveyed, 
as  any  other  construction  would  en- 
able the  land  to  be  held  exempt  from 
taxation  for  all  time.  Champaign 
County  V.  Reed,  100  111.  304,  307. 

ee.  Manning  v.  Screven,  56  S.  C. 
78,  84,  34  SB  22  (holding  that  a 
power  contained  in  a  trust  deed 
granting  premises  In  trust  for  a  cer- 
tain person  for  her  life,  and  on  her 
death  to  the  use  of  the  person  or 
persons  to  whom  she  shall,  by  her 
deed,  duly  executed,  "convey"  the 
same,  authorizing  the  use  of  the 
premises  until  the  rents  and  profits 
thereof  shall  pay  a  certain  debt, 
comes  within  the  meaning  of  the 
term  "convey"  as  used  In  such  deed 
of  trust,  the  word  "convey"  mean- 
ing in  sucl\  place  "appoint"). 

ee.  Shipley  v.  Fink,  102  Md.  219, 
222,  62  A  360,  2  LRANS  1002  (where 
It  was  held  that  a  bill  for  specific 
performance  of  a  contract  for  the 
conveyance  of  land,  which  alleges 
that  defendant  offered  to  give  plain- 
tiff certain  land,  provided  plaintiff 
would  not  erect  a  building  in  a  cer- 
tain place  and  manner,  and  that 
plaintlfF  accepted  the  offer,  changed 
the  plan  of  the  building,  took  pos- 
session of  the  land,  and  erected  the 
building  in  accordance  with  the 
agreement,  states  a  cause  of  action 
as  against  a  demurrer,  the  allega- 
tion of  an  agreement  "to  give"  being 
construed  as  an  agreement  "to  con- 
vey"). 

67.  May  v.  Slaughter,  8  A.  K. 
Marsh.   (Ky.)-  60S,  60^. 

[a]  "Sevla*"  oompaxad. — "The 
words  "convey  and  devise'  are  tech- 
nical terms  relating  to  the  disposi- 
tion of  Interests  in  real  property. 
It  could  not  be  technically  or  legally 
correct  to  speak  of  conveying  per- 
sonal property  by  a  verbal  sale  of 
it,  or  of  devising  It  by  a  last  will 
and  testament.  Real  property  may 
be  conveyed  by  deed  or  devised  by 
will."  Dlckerman  v.  Abrahams.  21 
Barb.    (N.   Y.)    551,    561    (dls.   op. 

[b]  "Bsttasath,"  "give,"  "dvTiM," 
dlatlxi|riilalwd<— "The  term  'convey'  is 
a  technical  term,  long  known  and 
used  in  deeds  conveying  real  estate 
and   never  known  or   used   in   a  will 


or  devise,  any  more  than  the  terms 
'bequeath*  'or  devise'  are  used  in  a 
deed.  The  term  'give'  is  used  in 
devises  and  deeds,  because  a  gift 
may  be  by  deed  as  well  as  by  devise. 
To  call  a  devise  therefore  a  convey- 
ance violates  all  propriety  of  legal 
language."  Jenckes  v.  Smlthfleld 
Prol>ats  Ct.,   2   R.  I.   256,   266. 

ee.  Dls.  op.  IMckerman  v.  Abra- 
hams, 21  Barb.  (N.  YJ  551,  561 
(where  the  court  said:  "It  could  not 
be  technically  or  legally  correct  to 
speak  of  conveying  personal  prop- 
erty by  a  verbal  sale  of  it.  or  of  de- 
vising It  by  a  last  will  and  testa- 
ment"). See  also  Ctonveyanoe  post 
this  page. 

ee.  Wilson  V.  CTarrlco,  140  Ind. 
533,  536,  40  NB  50,  49  AmSR  21J. 
See  also  Convey  ante  p  868;  Convey- 
ance post  this  page. 

[a]  PraMiit  traaaftr  latposted^— 
The  words  "convey  and  warrant"  in 
a  deed  operate  to  pass  all  the  grant- 
or's estate,  by  virtue  of  legal  impli- 
cation, only  when  there  is  nothing 
in  the  deed  showing  a  contrary  in- 
tent on  the  part  of  the  grantor;  and 
therefore  the  words  in  a  deed  recit- 
ing that,  in  consideration  of  a  small 
cash  payment  and  an  agreement  to 
furnish  the  grantor  with  support  for 
life,  she  did  convey  and  warrant  lo 
the  grantee  certain  premlsea  "it 
being  .  .  .  understood  that  pos- 
session of  said  property  is  to  be 
given  at  my  d^ath,"  does  not  have 
such  effect,  but  the  deed  must  be 
construed  as  reserving  a  life  estate 
to  the  grantor.  Hart  v.  Gardner.  74 
Miss.  153,   159,  160,   20  S  877. 

TOi  Jackson  v.  Green,  118  Ind.  841. 
342,  14  N£3  89;  Dehority  v.  Wright. 
101  Ind.  882,  388;  Vrorltnr  v.  Hlne- 
man,   6   Ind.   A.   240,  88  NB  260.  261. 

71.  Walker  v.  Shepard,  210  111. 
100.  111.  71  NB  422.  See  also  Adams 
V.  Merrill,  45  Ind.  A.  315.  85  NE  114. 
116,  87  NB  36  (holding  that  the 
grajitor  may  use  the  words  "convey 
and  warrant"  without  using  the 
words  "heirs  and  assigns  of  the 
grantee,"  and  yet  effectually  express 
"in  the  deed,"  after  the  description 
of  the  land,  his  intention  to  convey 
to  the  first  ttdcer  a  less  estate  than 
one  of  inheritance). 

7a.  Bear  v.  Fletcher.  268  lU.  2M. 
214,    96    NE    997. 

73.     OoareyaBoei 
Absolute,     as    mortgage    see    Mort- 
gages  [27  Cyc  991]. 
Accord  and   satisfaction,   as  effected 

by    see    Accord    and     Satisfaction 

I  96. 

Acknowledgment     of     generally    see 

Acknowledgments  1  C.  J.  p  13S. 
Act   of   bankruptcy    see    Bankruptcy 

II  71,   681. 

As  exhibit  in  pleading  see  Pleadln; 
[81   Cyc  557l7 

Assessment  for  public  improvement 
by  see  Munlcliud  Corporations  [it 
Chrc  1261]. 

Assignment  generally  see  Assign- 
ments 5  C.  J.  p  380;  AssigDnients 
for  Benefit  of  Creditors  5  (3.  J. 
p  1033. 

Attachment  for  fraudulent  see  At- 
tachment J  876. 


For  later  oaasa,  davatopmaats  and  tihaafu  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  transported,  or  which  aerves  as  means  or  way  |  of  carriage,  as  any  vehiclef"  any  means  by  which 


Award  directing  see  Arbitration  and 

Award   {    312. 
Bar   by  see  Courtesy   [12  Cyc  1018]: 

Dower    [14    Cyc    943];    Estates    [16 

Cyc  612]. 
Bill  of  sale  see  Sales  [36  Cyc  1]. 
By   or   to:  .   , 

Absentee  see  Absentees  |  4. 

Administrator  see  Executors  and 
Administrators   [18   Cyc  S16J. 

Agent  see  Agency   {    244. 

Assignee  see  Assignments  for 
Benefit  of  Creditors  IS  140,  162; 
Bankruptcy  i  375;  Insolvency 
122  Cyc  1280]. 

Association   see  Associations   i    33. 

Bank  see  Banks  and  Banking  |  224. 
'     Building     and     loan     society     see 
Building   and    Loan   Associations 
S:  64,  65. 

Cemetery  association  see  Ceme- 
teries  19    18,   19. 

Commissioner  under  decree  for 
speclflc  i>erformance  see  Specific 
Performance  [36  Cyc  792]. 

Convict  see  Convicts  9  8. 

Corporation  see  Corporations  [10 
Cyc    1122]. 

County  see  Counties  [11  Cyc  464]. 

Devisee  see  Wills  [40  C^c  2108T. 

Drunkard  see  Drunkards  [14  Cyc 
1098]. 

Elxecutor  see  Executors  and  Ad- 
ministrators  [18  Cyc  8821. 

Guardian  see  Guardian  and  Ward 
t21    Cyc   82,    119]. 

Heir  see  Descent  and  Distribution 
[14  Cyc  1331. 

Husband  or  wife  see  Husband  and 
Wife  [21  Cyc  1167,  1203,  1284, 
12»1,    1496,    1663]. 

Indian  see  Indians  [22  Cyc  136]. 

Infant  see  Infants  [22  Cyc  631]. 

Insane  person  see  Insane  Persons 
[22  Cyc  1169]. 

Joint  tenant  see  Joint  Tenancy 
[28    Cyc   494]. 

Life  tenant  see  Estates  [16  Cyc 
636]. 

Married  '^oman  see  Husband  and 
W^ife    [21   Cyc   1327]. 

Municipal  corporation  see  Munici- 
pal  Corporations   [28  Cyc  621]. 

Parent  or  child  see  Parent  and 
Child   [29  Cyc  1657,   1670]. 

Partnership  see  Partnership  [30 
Cyc  430,  494]. 

Purchaser  at  public  sale  see  Exe- 
cutions   [17    Cyc    13401;    Judicial 
Sales    [24    Cyc    49];    Levies    [25 
•Cyc     204];     Mortgages     [27     Cyc 
1743];    Taxation    [37    Cyc    1370]. 

School  see  Schools  and  School  Dis- 
tricts  [35  Cyc  814,  9221. 

Sheriff  or  constable  see  Executions 
[17  Cyc  1340];  Mortgages  [27 
Cyc  1744];  SherlfTs  and  Consta- 
bles [36  Cfyc  1540.  1680]. 

Railroad  see  Railroads  [33  Cyc 
180,  386.  439Jl 

Receiver  see  Receivers  [34  Cyo 
3091. 

Religious  society  see  Religious  So- 
ciety   [34   Cyc  1149,    11«0,    11791. 

Remaindennan  see  Estates  [16 
Cyc  662]. 

Reversioner   see  Estates    [16   Cyc 


[36 


6621. 
Spendthrift    see    Spendthrifts 

Cyc  804]. 
State  see  States  [36  Cyc  879]. 
Street    railroad    see    Street    Rail- 
roads  [36  Cyc   1431]. 
Surviving  spouse  see  Descent  and 

Distribution  [14  Cyc  127). 
Tenant  in  common  See  Tenancy  In 

Common    [38   Cyc   8,   72,    108]. 
Testator,    as    ademption    of   devise 

see  Wills  [40  Cyc  9831. 
Townsite  trustee  see  Public  Lands 

[32  Cyc  861]. 
Trustee    see    Trusts    (89    Cyc    102, 

346.   433.   640]. 
Turnpike  company  see  Toll  Roads 

[88   Cyc  384]. 
United    States    see    United    States 

[39    Cyc   732]. 
Vendor  see  Vendor  and  Purchaser 

[39  Cyc  1637,  19061. 
Cancellation    of   see   Cancellation   of 

Instruments  9  122. 
Champertous     see     Champerty     and 

113  C.  J.— 67] 


Maintenance  I  46. 
Chattel  mortgages  see  Chattel  Mort- 
gages I  338. 
Cloud  on  title  see  Quieting  Title  (32 

Cyc  1326], 
Competency  as  evidence  see  Evidence 

[17  Cyc  313,  863]. 
Conditional   sale    see    Sales    [36    Cyc 

651]. 
Condition    in,    restraining    alienation 

see  Deeds  [13  Cyc  687]. 
Constitutional  guaranty  of  right  see 

Constitutional  Law  (  466. 
Contract    for    exchange    of    property 

see  Exchange  of  Property  [17  Cyc 

829,  832]. 
Covenant  in  see  Covenants   [11   Cyc 

1036]. 
Crops  see  Crops  [12  Cyc  977]. 
Dedication  by  see  Dedication  [13  Cyc 

454. 
Deed  see  Deeds  [13  Cyc  606]. 
Description    of   land    in    see    Bound- 
aries i  2. 
Effect  on: 

Mechanic's     lien     see     Mechanics' 
Liens  [37  Cyc  287]. 

Right   to   award   in   condemnation 

Froeeedings  see  Eminent  Domain 
16  Cyc  797]. 
Escrow  see  Escrows  [16  Cyc  660]. 
Estate    In,    as    creating    constructive 

trust  see  Trusts  [39  Cyc  172]. 
Estoppel    by    see    Estoppel    [16    Cyc 

686]. 
Execution  of  power  see  Powers   [31 

Cyc   1117].  • 
Execution  on  Sunday  see  Sunday  [37 

Cyo  664]. 
Express    trust    as    created    by    see 

Trusts  [39  Cyc  61]. 
Fraud  in  see  Fraud  [20  Cyc  461. 
Fraud    of    (jreditors    see    Fraudulent 

Conveyances  [20  Cyc  323]. 
Fraudulent,  right  to  iury  trial  to  set 

aside  see  Juries  [24  Cyc  118]. 
Gift  see  Gifts  [20  Cyc  11891. 
Ice,  right  to  take  by  see  Waters  (40 

Cyc  846]. 
Instruction  by  client  to  attorney,  as 

to  see  Witnesses  (40  Cyc  2874]. 
Lease  see  Landlord   and  Tenant   [24 

Cyc  894]. 
Limitation  of  action  of  see  Limita- 
tions of  Actions  [25   Cyc  1034]. 
Lis  pendens  see  Lis  Pendens  (26  Cyc 

1480,    1482]. 
Lost,   establishment  of  see  Lost  In- 
struments   [26    Cyc   1612]. 
Marriage     settlement     se«     Husband 

and  Wife   (21   Cyc   1241]. 
Mortgage    see    Mortgages    [27    Cyc 

1333]. 
Of: 
Common  lands  see  Common  Lands 

II  30-82. 
Community  property  see  Husband 

and  Wife  [21  Cyc  1666]. 
Copyright   see  Copyright    |  246   et 

seq.  . 
Dower  Interest  see  Dower  [14  Cyc 
'  966]. 
Easement  see  Easements  [14  Cyc 

1169). 
Equity    of    redemption    see    Mort- 
gages [27  Cyc  1373]. 
Fee    simple    see    Estates    [16    Cyc 

602). 
Fishing  rights  see  Fish  and  Oame 

[19  Cyc  988). 
Ground  rent  see  Ground  Rents  [20 

Cyc   1376). 
Homestead     see     Homesteads     [21 

Cyc   627). 
Insured   property   see   Fire   Insur- 
ance  [19  Cyo  742). 
Landlord's   reversion    see  Landlord 

and  Tenant  (24  Cyc  925). 

Mail    matter    on    mail    route    and 

not    in    the    mail    as    Indictable 

offense   see   Post   Offlce   [31    Cyc 

1016). 

Married     woman's      property      see 

Husband  and  Wife  (21  Cyc  1605]. 

Mine  see  Mines  and   Minerals    (27 

Cyc  671). 
Municipal  waterworks  see  Waters 

[40  Cyc   774). 
Party    wall    see    Party    Walls    [SO 

Cyc  791]. 
Patent  see  Patents  [30  Cyc  9431. 
Property  subject  to  Judgment  lien 
see  Judgments  [23  Cyc  1391). 


Public   land  see   Public   Lands   (32 


Oyc  876,  1066). 
;eal 


Real  estate,  as  security  for  usuri- 
ous loan  see  Usury  [39  Cyc  995). 

Riparian  right  see  Navigable 
Waters  [29  Cyc  366];  Waters  [40 
Cyc  740]. 

Ship  or  vessel,  necessity  for  re- 
cording see  Shipping  [36  Cyc  40, 
64]. 

Standing  timber  see  Liogglng  [26 
Cyc  1649]. 

State  land  see  Public  Lands  (32 
Cyc   1089). 

Swamp  laud  see  Public  Lands  (32 
Cyc  912). 

Timber  land  see  Logging  (25  Cyc 
1547]. 

Title  to  city  street  see  Municipal 
Corporations  (28  Cyc  846]. 

Trust     property,     by     trustee    see 
Trusts  (39  Cyc  346]. 
Payment  of  consideration  for  as  cre- 
ating   resulting    trust    see    Trusts 

[39  Cyc  118). 
Partition  deed  see  Partition   (30  Cyc 

287). 
Pendente  lite  as  affecting  abatement 

or  revival  see  Abatement  and  Re- 
vival 9  220. 
Pending  or  subject  to  execution  see 

Executions   (17  Cyc  1068). 
Power   of,    creation    see    Powers    (31 

Cyc  1043). 
Priority  between  see  Judgments   (23 

Cyc    1383);    Mechanics'    Liens    [27 

Cyc  234). 
Reformation   of  see   Reformation  of 

Instruments  [34  Cyc  923). 
Registry   of   see   Registers   of   Deeds 

(34  Cyc  1016]. 
Restraining  see  Injunctions   (22  Cyc 

840). 
Secondary  evidence  of  see  Evidence 

(17  Cyo  486). 
SherilTs  deed  see  Executions  (17  Cyc 

1344). 
Specific   performance  of  see   St>ecific 

Performance  (36  Cyc  652). 
Stamp  tax  on   see  Internal  Revenue 

(22  Cye  1619). 
Tax  deed  see  "riaxation  (37  Cyc  1432). 
To    bar   entail   see   Estates    (16    Cyo 

612]. 
Transfer  of  land  as  form  or  medium 

of  payment  see  Payment  [30  Cyc 

1188). 
Will  see  Wills  [40  Cyc  962). 

lateensa  OiuUngvlmaaA  see  Licenses 
(25  Cyc  640). 

74.  Von  Bokkelen  v.  Travelers' 
Ins.  Co.,  34  App.  Div.  399,  401,  64 
NYS  307. 

(a)  AvpIleA  to  txaasportatioii  of 
paassnCMa  or  freight, — In  construing 
the  term  as  used  in  an  insurance 
policy  qualifying  the  liability  of  the 
Insurer  by  a  provision  exempting  it 
from  liability  while  the  Innured  was 
In  or  on  any  conveyance  not  pro- 
vided for  transportation  of  passen- 
gers, the  court  said:  "The  term 
conveyance'  applies  as  well  to  the 
means  of  transporting  freight  as  of 
passengers,  and  in  the  clause  ex- 
empting the  insurance  company  from 
liability  for  accidents  occurring  In 
'entering  or  trying  to  enter  or  leave 
a  moving  conveyance  using  steam  as 
a  motive  power'  is  so  applied;  while 
the  clause  I^ere  under  consideration 
distinguishes  a  'conveyance  provided 
for  the  transportation  of  passengers' 
from  those  used  for  the  transporta- 
tion' of  freight.  Neither  clause  speci- 
fies railroad  trains,  and  each  includes 
as  clearly  vessels  propelled  by 
steam."  Berliner  v.  Iravelers*  Ins. 
Co.,  121  Cal.  458,  462,  63  P  918,  66/ 
AmSR  49.  41  LRA  467. 

[b]  "Awaits  farther  oonveyance." 
— In  construing  the  term  as  used  In 
a  bill  of  lading  for  a  shipment  of 
cotton,  the  court  said:  "As  between 
intermediate  carriers,  the  duty  of  the 
one  in  possession  at  the  end  of  his 
route  is  to  deliver  the  goods  to  the 
succeeding  carrier  or  notify  him  of 
their  arrival,  and  the  former  is  not 
relieved  of  responsibility  by  unload- 
ing the  goods  at  the  end  of  his  route 
and  storing  them  in  his  warehouse 
without  delivery  or  notice  to  or  any 
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persons  or  things  are  transported." 

Private  oonveyaiioe.  The  term  used  as  a  com- 
pound word  has  no  precise  or  definite  meaning,  the 
word  "private"  implying  to  persons,  and  the  word 
"conveyance"  to  any  means  by  which  persons  or 
things  are  transported;^'  but  it  suggests  a  vehicle 
belonging  to  a  private  individual.^^ 

Public  conveyance.  A  vessel  or  vehicle,  employed 
in  the  general  conveyance  of  passengers.^'  As  ap- 
plied to  railroads  the  term  refers  to  an  entire  train, 
and  not  to  a  particular  unit  of  the  train." 

[(2]    B.  Transfer  of  Title.    The  term  is  a  tech- 


nical or  quasi  technical  word  of  precise  and  definite 
import,"*  comprehending  the  several  modes  of 
passing  title  to  real  estate,'^  and  as  used  in  the 
transfer  of  property  seems  to  be  a  comparatively 
modem  one,  the  old  word  being  ' '  assurance. "  "  In 
its  widest  sense  a  conveyance  is  a  mode  by  which 
property  is  conveyed  or  voluntarily  transferred 
from  one  person  to  another  by  means  of  a  written 
instrument  and  other  formalities  ;"*  a  transfer  of  an 
estate  in  land  from  one  person  to  another  ;**  a  trans- 
fer of  title  to  land  by  one  person  to  another;" 
transmission  of  a  legal  title  to  real  estate  by  appro- 


attempt  to  deliver  to  his  successor. 
.  .  .  We  do  not  understand  It  is  con- 
tended that  either  clause  3  or  12  [of 
bill  of  ladlnK]  applies,  because,  as  is 
conceded,  there  was  never  any  notlfl- 
catton  grlven  the  steamshio  company 
of  the  arrival  of  this  cotton,  with- 
out that  notification  counsel  does  not 
contend  that  either  of  those  clauses 
applies.  The  argument  at  the  bar 
was  devoted  to  maintaining  the 
proposition  that  the  railway  com- 
pany was  exempted  under  clause  11. 
and  the  other  clauses  in  the  bill  of 
lading  were  referred  to  for  the  pur- 

?i08e  of  giving  point  to  that  conten- 
ion.  It  was  urged  at  the  bar  that 
under  the  eleventh  clause  the  ques- 
tion of  notification  was  Immaterial, 
because,  although  a  notification  had 
not  been  given,  yet  the  cotton,  upon 
its  arrival  at  the  pier  and  after  it 
had  been  unloaded  from  the  cars, 
'awaited  further  conveyance,'  within 
the  meaning  of  the  eleventh  clause, 
and  while  awaiting  further  convey- 
ance the  carrier  was  by  the  express 
terms  of  that  clause  relieved  from 
liability  -otherwise  than  as  ware- 
houseman. In  other  words,  that  the 
carrier  upon  the  arrival  of  the  cot- 
ton and  unloading  it  at  the  pier,  and 
without  giving  any  notification  of 
its  arrival,  ceased  to  be  a  carrier  and 
became  liable  only  for  negligence 
which  might  cause  the  loss  of  the 
property,  and  there  being  no  negli- 
gence proved  in  this  case,  the  carrier 
was  not  liable."  Texas,  etc.,  R.  Co. 
V.  Relss,  183  U.  S.  621,  626,  627,  22 
set  253.  46  L..  ed.  S58. 

7B.    Ripley  V.  Railway  Passengers' 
As.sur.  Co.,  20  F.   Cas.  No.   11.8B4. 


Rlpiey  V.  Railway  Paasengers' 
Assur.  Co..  20  F.  Cas.  No.  11.864  [aS 
16  Wall.  336.  338.  21  L.  ed.  469]. 

77.  Ripley  v.  Railway  Passengers' 
Assur.  Co..  20  F.  Cas.  No.  11.864  (aff 
16  Wall.   336,  338.   21  L.  ed.  469]. 

78.  Ripley  V.  Railway  Passengers' 
Assur.  Co..  20  F.  Cas.  No.  11.864  faff 
16  Wall.  336,  338.  21  L.  ed.  4691.  And 
see  Oswego  v.  Collins,  38  Hun  (N. 
T.)  171,  172  (where  an  omnibus  is 
declared  not  to  be  a  "public  convey- 
ance"). 

raj  RavellJMr  on  foot  Olstla- 
gwshsd^— (1)  '"That  the  deceased 
was  traveling  is  clear  enough,  but 
was  traveling  on  foot  traveling  by 
public  or  private  conveyance?  The 
contract  must  receive  the  construc- 
tion which  the  language  used  fairly 
warrants.  What  was  the  understand- 
ing of  the  parties,  or,  rather,  what 
understanding  must  naturally  have 
been  derived  from  the  laniTuage 
used?  It  seems  to  us  that  walking 
would  not  naturally  be  presented  to 
the  mind  as  a  means  of  public  or 
private  conveyance.  Public  convey- 
ance- naturally  suggests  a  vesnel  or 
vehicle  employed  in  the  general  con- 
veyance of  passengers.  Private  con- 
veyance suggests  a  vehicle  belonging 
to  a  private  individual.  If  this  was 
the  sense  In  which  the  language  was 
understood  by  the  parties,  the  de- 
ceased was  not,  when  Injured,  travel- 
ing, within  the  terms  of  the  policy. 
There  Is  nothing  to  show  that  it  was 
not."  Ripley  v.  Hartford  Passengers' 
Assur.  Co.,  16  Wall.  (U.  S.)  336.  338. 
21  L.  ed.  469.  (2)  Under  a  similar 
policy,  a  passenger  Injured  while 
walking  a  short  distance  between  a 


connecting  steamboat  and  railroad 
line,  even  though  cabs  were  stand- 
ing for  hire  which  might  have  been, 
used  was  held  entitled  to  recover, 
Northrup  v.  Railway  Pass.  Assur. 
Co..  43  N.  T.   S16,   £20.   3  AmR  724. 

jMaoiiBiiiuttloa  by  reaaoa  of  zaos, 
color,  or  condition  la  vnblio  ooavar- 
aaoo  see  Civil  Rights   {9  15,   16. 

In  aoctdant  laauraacs  law  see  Acci- 
dent Insurance  I  92  et  seq. 

7B.  Schmohl  v.  Travelers'  Ins.  Co., 
(Mo.  A.)    177  SW  1108,   1111. 

ao,  Pickett  V.  Buckner,  45  Miss. 
226.  246. 

81.  Klein  V.  McNamara.  64  Miss. 
90,  106  rquot  Vann  v.  Eklwards,  136 
N.  C.  661.  668,  47  SB  784,  67  LRA 
461];  Pickett  v.  Buckner,  46  Miss. 
226,  245;  Sessions  v.  Bacon,  23  Miss. 
272.  273. 

89.  Sweet  L,.  D.  See  also  Assur- 
ance 6  C.  J.  p  1413  text  and  note 
20  rbl;  Common  Assurances  12  C.  J. 
p  165. 

S3.     Rapalje  &   L.   L.    D. 

[a]  "Tnuufez"  flitlnipHshed. — 
"The  words  'deed,'  'conveyance'  mean 
unquestionably  an  instrument  which 
transfers  a  title  to  or  interest  in 
real  property  from  one  person  to  an- 
other. Inasmuch  as  the  registration 
of  title  under  the  Torrens  Law 
transfers  absolutely  nothing,  such 
registration  can  not  possibly  mean 
'deeds  and  conveyances.'  .  .  .  The 
fundamental  error  ...  is  that  the 
Torrens  Law  grants  or  'issues  titles.' 
The  law  does  nothing  of  the  kind.  It 
guarantees  a  title  already  'issued'  or 
vested.  As  I  have  said  repeatedly, 
the  very  first  condition  precedent  to 
the  institution  of  the  proceeding  un- 
der that  law  is  that  the  applicant 
must  be  the  owner;  and  that  law 
specifically  provides  that  if,  during 
the  proceedings,  it  appears  that  he 
is  not  the  owner  the  proceedings 
must  be  dismissed.  The  law  simply 
confirms  Irrevocably  a  right  already 
vested.  The  state,  and  it  is  the  state 
acting  through  the  law,  can  grant  no 
rights  which  it  does  not  have,  can 
Issue  or  grant  no  title  which  it  does 
not  possess.  Its  very  purpose  in  pro- 
mulgating the  Torrens  Law  was  to 
confirm  a  title  which  a  court  should 
find,  after  a  Judicial  trial  in  an  ordl- 
nanr  action,  to  have  been  legally 
vested  in  the  applicant  at  the  time 
the  action  was  Instituted.  It  con- 
firms, not  grants.  It  guarantees,  not 
transfers."  Loewenstein  v.  Page,  16 
Philippine  84,   104.   112. 

tb]  "Payment"  dlstlairalahad. — In 
construing  the  word  "transfers"  in 
the  provision  of  a  statute  for  the 
"voluntary  dissolution  of  corpora- 
tions" which  declares  void  all  sales, 
assignments,  transfers,  mortgages 
and  conveyances,  etc.,  of  the  choses 
in  action  or  other  assets  of  a  cor- 
poration seeking  to  avail  Itself  of  the 
statute,  as  meaning  a  passing  over 
to  another  of  an  existing  rlKht  to  the 
thing  transferred,  and  excluding  the 
extinguishment  or  satisfaction  of  a 
chose  In  action,  either  by  payment 
in  full  or  by  part  payment  which  is 
taken  in  full  satisfaction,  the  court 
said:  "The  associates  of  the  word 
'transfers'  are  the  words,  sales,  as- 
signments, mortgages,  and  convey- 
ances. Each  of  them  has  the  mean- 
ing of  a  passing  from  one  to  another. 
In    whole   or   in    part,   absolutely   or 


upon  conditions,  of  an  existing  right 
which  shall  survive  the  act  of  pass- 
ing over.  There  is  no  meaning,  in 
them  of  an  extinguishment  of  satia- 
faction  of  the  thing  sold,  assigned 
mortgaged  or  conveyed,  which  Is  the 
sole  result  of  payment."  Sands  v. 
Hill,  66   N.  T.   18,  22. 

[c1  Bsllvary  ca—ntlal. — "A  de- 
livery is  essential  to  render  a  deed 
operative  and  give  it  force  as  a  con- 
veyance." When  a  father  and  his 
wife  deeded  land  belonging  to  the 
father  to  a  daughter  by  a  former 
marriage,  and  at  her  death  to  ber 
minor  children,  reserving  a  life  es- 
tate in  himself  and  wife,  and  the 
deed  was  delivered  to  the  wife  and 
kept  under  her  control,  there  was  a 
sufllclent  delivery  to  constitute  a 
conveyance.  Riegel  v.  RiegeL  243  III 
626,  630,  90  NE  1108. 

(dl  "Ooaflkmatioa''  oompaied^— In 
construing  a  statute  providing  that 
on  the  completion  by  a  company  of 
a  certain  number  of  miles  of  rail- 
road, patents  of  land  should  be  Is- 
sued "confirming"  to  the  company 
the  right  and  title  to  said  lands,  etc., 
and  also,  on  the  performance  of  cer- 
tain conditions,  patents  should  be 
issued  "conveying^"  to  the  company 
additional  sections  of  land,  etc.,  the 
court  said:  "Conveyance  ...  Is  the 
generic  term,  of  which  confirmation 
is  the  species.  Its  operative  words 
include  those  of  a  feoffment  which 
is  also  a  species  of  a  conveyance. 
We  think,  therefore,  that  when  the 
word  'conveying"  was  used  in  the 
latter  portion  of  section  4,  It  was 
employed  as  synonymous  with  the 
language  used  In  the  first  portion 
thereof,  Wx,,  'confirming  the  right 
and  title.'  .  .  .  There  must  be  a  pre- 
cedent rightful  or  wrongful  estate 
in  the  person  to  whom  the  confirms- 
tlon  is  made  in  his  own  or  anothei's 
right,  or  at  least  he  must  have  the 
possession  of  the  thing  whereof  the 
confirmation  is  made,  as  a  founda- 
tion  for  the  confirmation  to  vorlc 
upon.'  Smith  on  Real  and  Personal 
Prop.  661:  Pres.  Shep.  T.  III.' 
Northern  Pac.  R.  Co.  v.  Majors,  ( 
Mont.   Ill,   139,   2  P  322. 

[e]  Beglatzatloa, — An  agreement, 
by  a  cestui  que  trust  of  a  life  in- 
terest, that  if  the  property  was  .sold 
his  interest  in  the  proceeds  should 
be  applied  by  the  trustee  on  certain 
family  notes  and  obligations  of  th* 
cestui  que  trust,  is  not  a. "convey- 
ance of  an  equitable  interest  In  real 
Sroperty,"  which  Rev.  L.  c  127  I  4 
nd  c  117  f  3,  requires  to  be  recorded 
in  order  to  be  valid  as  against  at- 
taching creditors,  but  is  only  an 
assignment  of-  the  proceeds  of  the 
sale  when  made,  and  is  therefore 
valid  as  araiinst  creditors,  althourh 
not  recorded.  Cashman  v.  Bangs,  200 
Mass.   498,   503,   86   NB  932. 

84.  NIckell  v.  Tdmlinson,  27  W. 
Va.  697,  720  [quot  Vann  v.  Edwards. 
135  N.  C.  661,  668,  47  SE  784,  67 
LRA  461]. 

85.  Black  L.  D.  [quot  Argand  R<^ 
fining  Co.  V.  Quinn.  39  W.  Va.  53S. 
643.  20  SB  576];  Bouvier  L.  D.  fnuot 
Pickett  V.  Buckner,  45  Miss.  226.  245: 
Vann  v.  Edwards,  135  N.  C.  661.  6«7. 
47  SE  784,  67  LRA  491];  Klein  v. 
McNamara.  64  Miss.  90,  105  [quot 
Vann  v.  Edwards,   supra]. 


For  later  oases,  dsvelopmenta  and  chances  in  the  law  see  cumulative  Annotations,  same  title,  page  and  i^te  number. 
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priate  eonveyanee  from  the  person  owning  the  es- 
tate to  the  person  to  whom  it  is  to  be  conveyed;** 
the  aet  by  whieh  property  in  real  estate  is  trans- 
terred.**  Also  a  «de;**  a  transfer.**  The  term  is 
sometimes  used  to  sig^fy  the  instrument  itself,**  or 
the  aet  by  which  a  title  is  professed  or  attempted  to 
be  passed;"'  and  sometimes  as  the  effect  produced, 
by  the  operation  of  such  aet  or  instrument,  on  the 
thing  and  the  title  to  it;*'  and  accordingly  tne  word 
has  been  defined  as  meaning  an  instrument  by  which 
property  in  real  estate  is  transferred;**  an  instru- 
ment in  writing  by  which  property,  or  the  title  to 
property,  is  conveyed  or  transmitted  from  one  per- 
son to  another;"  an  instrument  in  writing  under 
seal*"  (anciently  termed  kn  assurance)  by  which 
some  estate  or  interest  in  lands  is  transferred  from 
one  person  to  another,  such  as  a  deed,  mortgage, 
etc  f*  an  instrument  employed  to  effectuate  an  ordi- 
nary purchase  of  freehold  land  (for  example,  the 
modem  deed),  as  opjposed  to  settlements,  wills, 
leases,  partitions,  etc. ;"  an  instrument  which  carries 
from  one  person  to  another  an  interest  in  land;** 


an  ihatmment  eoBV«ying  lands  from  one  to  an- 
other;** an  instrument  used  in  the  alienation  of  real 
estate;*  a  deed  whieh  transfers  title,*  which  passes 
or  conveys  land  from  one  man  to  another,*  or  which 
serves  to  convey  the  property  of  lands  and  tene- 
ments from  man  to  man;*  any  writing  oecessairy  to 
convey  land,  or  interest  in  land,*  effective  to  trana- 
fer  the  title  at  the  time  it  was  made,  and  may  not 
be  construed  to  include  one  which  has  not  become 
effective  until  after  the  rights  of  others  have 
attached.* 

Oonveyancea  are  of  tlurM  clawes:  By  matter  of 
record,  by  matter  in  pais,  and  by  special  custom.^  . 

At  oonunon  law.  The  meaning  of  the  word  is 
well  understood  at  common  law,*  being  "original" 
or  "primary"  when  it  transfers  Ahe  property  with- 
out reference  to  a  previous  conveyance,^  and  "de- 
rivative" or  "secondary"  when  it  follows  a  pre- 
vious conveyance  and  takes  efleet  with  reference 
to  it." 

OonTeyaaees  under  tlw  itatate  of  naei  are  those 
which  derive  their  force  from  27  Hen.  VIII,  by 


88.  Abendroth  v.  Greenwich,  29 
Conn.  S5S,   386. 

ST.  Dudley  v.  Sumner,  5  Mass. 
438,  472;  Alexander  t.  State,  28  Tex. 
A.  186.  187,  12  8W  E95  [clt  Bouvler 
U  D.J. 

88.  Dls.  op.  Johnson  v.  Riley,  41 
W.  Va.   140,  ISO.  23  SB  698. 

[a]  "Sale"  oomp«r*a./^"The  word* 
'sale'  and  'conveyance,'  when  applied 
to  real  estate,  are,  In  common  par- 
lance. In  judicial  decisions,  and  by 
law  writers,  often  used  interchange- 
ably.  It  seems,  therefore,  that  a 
deed  of  conveyance  of  real  estate 
answers  a  reference  to  a  sale  of 
real  estate,  especially  when  the  ref- 
erence is  used  by  persons  unlearned 
In  the  law  In  a  contract  of  sale  of 
real  estate,  and  the  reference  Is  oth- 
erwise substantially  accurate."  Crot- 
ty  V.  Bffler,  60  W.  Va.  2S8,  264,  64 
8E  346.  9  AnnCas  770. 

89.  Dls.  op.  Johnson  v.  Riley,  41 
W.   Va.   140,  160.    23   SB   698. 

[a]  "OnaV  ooapand. — "Orant  is 
used  by  the  most  accurate  modem 
writers,  as  comprehending  more  than 
a  transfer  of  Incorporeal  heredita- 
ments— a  conveyance  of  corporeal 
hereditaments.  As  grantor  is  the 
most  comprehensive  word  to  signify 
one  who  conveys  lands,  so  convey- 
ance is  the  common  statute  word  to 
Intend  the  deed — ^the  act  or  instru- 
ment, by  which  property  In  real  es- 
tate Is  transferred."  Dudley  v,  Sum- 
ner. B  Mass.  438,  472  [clt  2  Black- 
stone  Comm.  p  314;  Ck)ke  Litt.  p  884 
notr  1], 

liMUM  OlstlagTilsliaa  see  Convey 
ante  d  893  note  41  [a]. 

90.  Abbott  I,.  D.;  Anderson  L.  D.; 
Bouvler  L.  D.;  Rapalje  A  L.  L.  D. 
[quot  Vann  v.  Edwards,  135  N.  C. 
6«1.  668,  47  SB  784,  67  LRA  461]; 
Pickett  V.  Buckner,  45  Miss.  226.  246 
Iquot  Klein  v.  McNamara,  54  Miss. 
90.  105];  Fairfax  v.  Lewis,  11  Leigh 
(18  Va.)   283,  248. 

91.  Fairfax  v.  Lewis.  11  Leigh 
(38  Va.)   238.  248. 

98.  Fairfax  v.  Lewis,  11  Leigh 
(38  Va.)   2S3,  248. 

93.  Dudley  v.  Sumner,  5  Mass. 
438,  472;  Alexander  v.  State,  28  Tex. 
A  18(.  187,  12  SW  696  (cit  Bouvler 
L.  D.]. 

94.  Webster  D.  [quot  Brigham  v. 
Kenyon,  76  Fed.  30.  33;  Vann  v.  Ed- 
wards, 136  N.  C.  661.  667,  47  SB  784, 
67  LRA  461:  Kelly  v.  Fleming,  113 
K.  C.  183,  188,  18  SS  811;  Eadie  v. 
Chambers,  172  Fed.  73,  78.  96  CCA 
561,  24  LRANS  879,  18  AnnCas  1096 
[clt  Cyc];  Prouty  v.  Clark,  78  Iowa 
S6.  66,   34  NW  614. 

95.  [a]  A  witttaic  Mated  hjr  the 
ftMrtor*— (1)  Jenner  v.  Brooks,  77 
Conn.  384,  389,  69  A  608.  (2)  In 
holding  that  a  freehold  estate  can 
be  conveyed  only  by  a  deed  or  writ- 


ing under  saal,  the  court  said:  "It 
has  been  argueid.  that  there  is  noth- 
ing in  our  statute  concerning  Con- 
veyances, which  requires  an  Instru- 
ment conveying  lands  to  be  sealed. 
The  statute  uses  the  word  'convey- 
ance,' to  designate  all  Instruments 
conveying  lands  from  one  to  another. 
Blackstone  says,  deeds,  which  serve 
to  convey  the  property  of  lands  and 
tenements  from  man  to  man  are 
commonly  denominated  conveyances. 
2  Blacks.  809.  V^e  have  seen  that  in 
Bn«rland  the  word  conveyance  carries 
with  it  the  idea  of  a  sealed  instru- 
ment. This  word  Is  used  by  our  leg- 
islature in  the  sense  in  which  it  Is 
understood  in  England.  This  seems 
apparent  from  the  26th  section  of 
the  act  relative  to  Conveyances, 
which  declares  that  no  covenant 
expressed  or  implied  In  any  convey- 
ance, shall  bind  a  married  woman, 
etc.  A  covenant  cannot  be  created 
but  by  deed.  The  Legislature,  then 
must  have  had  in  mind  the  idea  of 
a  sealed  inatrament.  when  the  word< 
conveyance  Is  used."  HcCabe  v. 
Hunter.  7  Mo.  S66.  867.  But  see  In- 
goldsby  v.  Juan,  12  CaL  644,  677 
(where  it  was  held  that  an  instru- 
ment without  a  seal  miftht  come 
within  the  term  conveyance).  Aboli- 
tion of  seal  see  Seals  [86  Cyc  1166]. 

[b]  Xa  BBflaad  the  word  "con- 
veyance" carries  with  it  the  idea  of 
a  sealed  instrument.  McCabe  v. 
Hunter,  7  Mo.  366,  357  [quot  Vann 
V.  Edwards.  186  N.  C.  661,  669,  47 
SE  784.  67  LRA  461], 

98.  Black  L.  D.  FQuot  Vann  v.  Ed- 
wards, 136  N.  C.  661.  667.  47  SB  784, 
67  LRA  467].  To  same  effect  Liver- 
more  V.  Bagley,  8  Mass.   487,  606. 

[a]  A  eoBtvaot  vadar  ■•tl^— 
Orubbe  v.  Orubbe,  26  Or.  863.  370,  88 
P  182  (clt  Bishop  Married  Women 
I  368]  (where  the  court  said:  "But 
there  is  often  a  difference  between 
the  power  of  contract  and  the  power 
of   making  conveyances"). 

97.  Rapalje  &  L.  L.  D.  {quot  Brig- 
ham  V.  Kenyon,  76  Fed.   30.  381. 
_98.    Credland   v.   Potter,   L.   R.   10 
Ch.  8,  12. 

98.  McCabe  v.  Hunter,  7  Mo.  356. 
357  [quot  Vann  v.  £klwards,  135  N. 
C.  661,  669,  47  SE  784,  67  LRA 
461]. 

L  Vann  v.  Edwards.  136  N.  C. 
661,  668.  47  SB  784,  67   LRA  461. 

2.  Nolan  V.  Hoore,  96  Tex.  341, 
343,  72  SW  583.  97  AmSR  911. 

[a]  Aa  STaoaTinona  with  "deed.** — 
Where  a  statute  used  the  words  "by 
deed  or  conveyance"  In  respect  to  the 
devise  of  lands.  It  was  said:  "The 
terms  'deed  or  conveyance'  appear  to 
have  been  used  in  that  section  as 
synonymous  terms,  or  the  legislature 
may  have  Intended  the  term  'deed'  to 
apply  to   lands,   and   'conveyance'   to 


personalty,  when  it  says  'that  any 
deed  or  conveyance  of  any  land  or 
of  personalty  that  may  be  inada  to 
any  bishop,'  tec."  Baker  v.  Clark,  1 
U.  C.  Q.  B.  44.  69. 

8.  Jacob  L.  D.  [quot  Perkins  v. 
Mone^?8  Me.  17,  19,  2  A  130.  57  AmR 
780;  Brown  v.  Fltz,  13  N.  H.  283, 
286;  Langmede  v.  Weaver,  66  Oh.  St. 
17.  37,  60  NB  992]. 

4.  McCabe  v.  Hunter,  7  Mo.  865, 
367  [quot  Vann  v.  Edwards,  136  N.  C. 
661,  669,  47  SE  784,  67  LRA  461]. 

5.  Dorlty  v.  Dority,  96  Tex.  216, 
221,  71  SW  960.  60  LRA  941. 

8.  Tyler  v.  Tyler,  60  Mont  66,  73, 
144  P  1090. 

7.  Rapalje  &  L.  L.   D. 

[a]  OagBva]raa<)«e  by  matter  of 
raoord  (1)  are  such  as  are  substan- 
tiated by  a  court  of  record.  Rapaljd 
&  L.  L.  D.  (2)  The  only  examples 
of  this  class  in  use  at  the  present 
day  in  England  are  roval  grants  and 
vesting  ordera  Rapalje  £  L.  L.  D. 
(3)  Fines  and  recoveries  belonged  to 
this  class  before  their  abolition. 
Rapalje  &  L.  L.  D. 

rb]  Ooarejaiioes  'bf  natter  la 
pala  (1)  are  such  as  require  only  the 
act  or  consent  of  the  parties  them- 
selves, testlfled  by  the  proper  for- 
malities. Rapalje  *  L.  L.  D.  (2) 
They  are  of  three  kinds,  according 
aa  tney  operate  by  the  common  law, 
by  the  statute  of  uses,  or  under  cer- 
tain modem  statutes.  Rapalje  &  L. 
L.  D. 

'  [c]  OoaveTaacM  1>7  special  ons- 
torn  are  employed  for  aliening  and 
dealing  with  copyhold.  lands  and  such 
customanr  estates  as  are  holden  In 
ancient  demesne  or  In  manors  of  a 
similar  nature.  Thn  usual  method 
Is  by  surrender  foluwed  by  admit- 
tance.    Bapalje  &  L.  L.  D. 

8.  Kelly  v.  Fleming.  113  N.  C.  133. 
138,'  18  SB  81  [quot  Vann  v.  EMwards, 
135  N.  C.  661,  667.  47  SE  784,  67  LRA 
461]. 

9.  Rapalje  &  L.  L.  D. 

[a]  JMauMT  ooavsTaaoes  aire  those 
by  means  whereof  the  benefit  or  es- 
tate Is  created  of  first  arises,  as  dis- 
tinguished from  those  whereby  It 
may  be  enlarged,  restrained,  trans- 
ferred, or  extinguished.  The  term 
includes  feoffment,  gift,  grant,  lease, 
exchange,  and  partition,  and  is  op- 
posed to  derivative  conveyances,  such 
as  release,  surrender,  confirmation, 
etc.  Black  L.  D.  [cit  2  Blackstone 
Comm.  D  309]. 

10.  Rapalje  &  L.  L.  D. 

[a]  BeooadatT  eoBveraBces  are 
conveyances  which  presuppose  some 
other  conveyance,  precedent,  and 
serve  only  to  enlarge,  confirm,  alter,' 
restrain,  restore,  or  transfer  the  in- 
terest granted  by  such  original  con- 
veyance. Black  L.  D.  [clt  2  Black- 
stone Comm.  p  324]. 
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which  the  use  or  benedeiol  interest  in  land  is  in 
certain  eases  eonverted  in  the  legal  possesBion  and 
ownership." 

In  the  United  States.  While  it  cannot  be  said 
that  the  word  has  a  fixed  statutory  meaning,'*  it 
has  been  defined  in  some  statutes  as  signifjring 
ev^ry  instrument  in  writing  by  which  any  estate 
or  interest  in  real  estate  is  created,  aliened,  mort- 
gaged, or  assigned,  or  by  which  the  title  to  any  real 
estate  may  be  affected  in  law  or  equity,  except  last 
wills  and  testaments,  leases  for  a  term  not  exceed-, 
ing  three  years,  and  executory  contracts  for  the 
.sale  or  purchase  of  lands;''  and  in  some  states  it 
is  defined  to  be  the  transfer  of  personal  property, 
as  well  as  any  interest  in  real  estate,'*  although, 
strictly  speaking,  4he  term  cannot  properly  be  ap- 
plied to  an  instrument  in  writing  relating  to  per- 
sonal property."  The  meaning  of  the  word  being 
well  understood  at  common  law,'*  it  must  be  under- 
stood in  the  same  sense  when  used  in  a  statute,'^ 
and  in  states  where  there  is  no  statutory  definition 


the  word  retains  its  common-law  meaning,  which  is 
the  transfer  of  the  title  to  real  estate.'*  In  the 
strict. legal  sense,  the  term  imports  a  transfer  of 
legal  title  to  land;**  butt  not  being  a  word  exclu- 
sively technical,  it  is  not  necessarily  to  be  given 
a  technical  sense,  unless  shown  to  have  been  used 
in  that. sense;"  hence  it  is  habitually  used  by  law- 
yers to  denote  any  transfer  of  title,  whether  legal 
or  equitable  f-  and  the  last  is  also  the  ptopular  sense 
of  the  term.^  , 

The  term  has  been  c«iutnud  to  imdnde  a  cer- 
tificate of  sale  of  school  land,  made  by  the  com- 
missioner of  the  state  land  'office;''  a  certificate  of 
sale  of  state  lands  ;^  a  contract  for  the  sale  of 
real  estate;"  a  contract  to  negotiate  the  sale  of  a 
wife's  separate  real  estate;^  a  declaration  of  trost, 
although  not  under  seal ;"  a  deed  of  trust  ;^  a  grant 
by  way  of  ^quitclaim  or  of  bargain  and  sale;"  a 
lease  for  a  term  exceeding  one  year;"  a  lease  for 
a  term  of  years;*'  a  lease  of  timber  on  a  tract  of 


11.    Itapalje  &  L.  L.  D. 
la.    State  V.  Rhodes.  77  Kan.  202, 
207,  93  P  610  jcit  Cycl. 

13.  BUick  Ij.  D.  To  same  effect 
White  vrMcOarry,  47  Fed.  420,  421 
(cit  2  Mich.  Comp.  L.  S  42S1];  Civ. 
Code  i  121S  (quot  Hlbernla  Sav.,  etc., 
Soc  V.  Farnham,  163  Cal.  578,  681, 
96  P  9,  126  AmSR  129;  Kent  v.  WH- 
llams,  146  Cal.  3,  8,  79  P  527;  In  re 
McConnell's  Est.,  74  Cal.  217,  218,  15 
P  746;  Hoas  v.  Howard,  66  Cal.  664, 
666];  Acta  (I860)  i  36  [quot  Odd 
Fellows'  Sav.  Bank  v.  Banton,  46  Cal. 
603,  607];  Brannan  v.  Meslck.  10  Cal. 
96,  108;  Rev.  St.  (1908)  (  2677  [quot 
Springer  v.  City  Bank,  etc.,  Co.,  59 
"Colo.  376.  379,  149  P  263,  AnnCas 
1917A  620];  Comp.  L.  (1897)  c  241, 
I  8994  [quot  Crouse  y.  Mlchell,  130 
Mich.   347,   367.   90  NW  32,   97  AmSR 

.479];  Comp.  St.  p.  398  c  36  {  30  [quot 
Chandler  v.  Kent,  8  Minn.  624];  Pub. 
St.  p  405  5  63  [quot  Wilder  v.  Brooks, 
10  Minn.  50,  88  AmD  491;  Haaven  v. 
Hoaas,  60  Minn.  313,  316.  62  NW  110 
tclt  Gen.  St.  (1894)  c  40  |  4280];  Ort- 
man  v.  Chute.  57  Minn.  452,  455,  59 
NW  533  [clt  Gen.  St.  (1878)];  Comp. 
St.  (1887)  i  270  [quot  Hull  v.  Dlehl, 
21  Mont.  71,  78,  52  P  782];  Rev.  St.  p 
762  i  38  [quot  Bradley  v.  Walker,  138 
N.  T.  291,  297,  S3  NB  1079];  Bacon 
V.  Van  Schoonhoven,  87  N.  Y.  446, 
449;  Decker  v.  Bolce,  83  N.  T.  215, 
220;  Davidson  v.  Pox,  65  App.  Dlv. 
282.  263.  73  NTS  533;  Davidson  v. 
Crooks.  45  App.  Dlv.  616,  619,  61  NTS 
362;  Wllhelm  v.  Wllken,  75  Hun  652, 
666,  27  NTS  853;  Baker  v.  Thomas, 
61  Hun  17.  19,  16  NTS  359;  Ntrd- 
linger  v.  Bernheimer,  11  NTS  609, 
611;  New  Tork  City  Sav.  Bank  v. 
Frank,  45  N.  T.  Super.  404,  410,  66 
HowPr  403;  Tarbel  v.  Bradley,  7  Abb. 
N.  Cas.  273.  284;  Vanderkemp  v.  Shel- 
ton,  11  Palf^e  28,  38;  Goodman  v. 
Greenberp.  63  Misc.  683,  686,  103  NTS 
779  [clt  Cyc];  Civ.  Code  I  987  [quot 
Farmers',  etc..  Bank  v.  Citizens'  Nat. 
Bank,  25  S.  D.  91.  93,  125  NW  642]; 
Comp.  L.  i  3293  [quot  Merrill  v. 
Luce.  6  S.  D.  354.  360,  61  NW  43.  65 
AmSR  844]  (last  two  cases  holding 
that  the  term  Includes  powers  of  at- 
torney); Ctemp.  L.  (1888)  J  2645 
[quot  Donaldson  v.  Grant,  IS  Utah 
231,  239,  49  P  779);  Rev.  St.  i  2242 
(quot  Cutler  v.  James,  64  Wis.  173, 
178,  24  NW  874,  64  AmR  603].  See 
also  statutory  provisions. 

14.  Springfield  Co.  v.  Ely,  44  Fla. 
S19.   328,   32  S   892;   State  V.   Rhodes, 

.77  Kan.  202.  207.  93  P  610  [clt  CSrc]. 
[a]  AppUad  In  a  bankruptcy  ca«a. 
^Wriere  it  was  alleged  that  the 
transfer  and  repaoval  of  certain 
goods  constituted  an  act  of  bank- 
ruptcy, under  the  federal  statutes 
which  provided  that  "If  any  mer- 
chant, ice.,  shall,  with  Intent  unlaw- 
fully to  delay  or  defraud  his  credit- 


ors, secretly  convey  his  goods  out  of 
his  house  ...  or  make,  or  cause 
to  be  made,  any  fraudulent  convey- 
ance of  his  lands  or  chattels,  &c., 
every  such  person  shall  be  deemed 
and  adjudged  a  bankrupt,"  it  was 
said:  "This  conveyance  was  not.  In 
the  opinion  of  the  CN>art,  a  convey- 
ance Of  chattels  in  the  technical 
sense,  or  according  to  the  legal  con- 
struction of  the  clause  cited  from 
the  statute.  Whatever  may  be  the 
loose  and  popular  sense,  or  possible 
applications,  of  the  term  conveyance, 
the  legislature  are  not  understood  to 
speak  In  an  indeterminate  manner; 
especially  if  that  construction  would 
violate  any  general  principle  of  juris- 
prudence. For,  In  making  a  statute, 
the  legislature  are  understood  to  re- 
fer themselves  to  existing  customs 
and  rules,  or,  in  other  words 
when  using  technical  terms,  to  em- 
ploy them  in  a  precise  and  technical 
sense.  The  same  term  conveyance  is 
used  in  speaking  of  the  transfer  of 
lands  and  of  chattels;  and  different 
meanings  must  be  given  to  the  same 
•word  to  apply  it  to  the  transaction 
in  question.  In  this  respect  the  vari- 
ance from  the  British  statute  oper- 
ates against  the  construction  con- 
tended for  by  the  plaintiff.  There 
this  act  of  bankruptcy  is  described 
by  the  terms  grant  or  conveyance  of 
lands  or  goods.  And  if  the  term  con- 
veyance were  less  technical  than 
grant,  they  might  be  applied  respec- 
tively to  the  subjects,  reddendo 
singula  singulis.  But  in  the  statute 
of  the  United  States,  the  same  word 
Is  made  use  of.  to  describe  a  transfer 
of  both  species  of  property."  Liver- 
more  V.  Bagley,  3  Mass.  487,  610 
[quot  Perkins  v.  Morse,  78  Me.  17,  18, 
2  A  130,  57  AmR  780  (where  It  was 
determined,  that  the  word  "convey- 
ance" in  the  bankrupt  law  of  1800 
referred  to  a  deed  of  land,  and  not 
to  a  bill  of  sale  of  personal  prop- 
erty)]. 

15.  Livermore  v.  Bagley,  3  Mass. 
487,  605;  Alexander  v.  State,  28  Tex. 
A.  186,  187,  12  SW  696. 

16.  See  supra  text  and  note  8. 

17.  Kelly  v.  Fleming,  113  N.  C. 
133,  138,  18  SB  81. 

18.  State  V.  Rhodes,  77  Kan.  202, 
207,  98  P  610  [cit  Cycl. 

19.  Adams  v.  Hopkins,  144  Cal. 
19.  37.  77  P  712  [quot  Seal  of  Gold 
Mln.  Co.  V.  Slater,  161  Cal.  621,  630, 
120  P  15]. 

aO.  Seal  of  Gold  Min.  Co.  v.  Slater, 
161  Cal.  621,  630.  120  P  15. 

ai.  Adams  V.  Hopkins,  144  Cal.  19, 
37,  77  P  712  [quot  Seal  of  Gold  Min. 
Co.  V.  Slater,  161  Cal.  621,  630,  120  P 
151. 

aa.  Adams  v.  Hopkins,  144  Cal.  19, 
37,  77  P  712  [quot  Seal  of  Gold  Mln. 
Co.  V.   Slater,    161    C^al.    621,    630,    120 


P  161. 

as.  Haaven  v.  Hoaas,  60  Minn. 
813,  316,  62  NW  110. 

84.  Haaven  v.  Hoaas.  60  Minn. 
313,  814,  62  NW  110  (where,  in  hold- 
ing that  a  certificate  of  the  sale  of 
school  lands,  made  by  the  commis- 
sioner of  the  state  land  ofilce.  pur- 
suant tp  the  statute  [Gen.  St.  (1894) 
I  3967]  is  a  conveyance,  within  the 
meaning  of  the  statute  prohibiting 
resulting  trusts,  the  court  said: 
"The  only  question  necessary  to  be 
decided,  in  this  case,  is  whether  or 
not  a  certificate  of  sale,  executed  by 
the  commissioner  of  the  state  land 
office,  upon  the  sale  of  school  land, 
pursuant  to  G.  S.  1894.  {  3967,  is  a 
'conveyance,'  within  the  meaning  of 
the  statute  prohibiting  uses  and 
trusts.  If  it  is,  the  plaintiff  is  not 
entitled  to  any  relief  in  this  action. 
It  is  claimed  by  respondent  that  it. 
is  not,  for  the  reason  that  the  word 
'conveyance'  in  this  statute  must  be 
strictly  construed,  and  that  it  is  only 
where  the  complete  legal  title  is  con- 
veyed to  one  person,  and  the  consid- 
eration is  paid  by  another,  that  a 
resulting  trust  in  favor  of  the  lBtte^ 
is  abolished.  The  argument  in  sup- 
port of  this  proposition  Is  technical, 
and,  if  pushed  to  Its  logical  conclu- 
sion, would  defeat  his  claim;  for 
technically  a  resulting  trust  in  real 
estate,  if  not  prohibited  by  the  stat- 
ute, can  only  arise,  in  favor  of  the 
party  paying  the  consideration,  upon 
an  actual  conveyance  of  the  land  to 
a  third  party,  and  not  upon  an  execu- 
tory contract  for  such  conveyance. 
Johnson  v.  Krassin.  25  Minn.  IIT. 
This,  however,  is  too  narrow  a  view 
of  the  case  at  bar,  and  we  base  our 
decision  upon  ttie  broad  ground  that 
the  certificate  of  sale  is  a  'convey- 
ance' within  the  meaning  of  the  word 
as  used  in  the  statute  abolishing 
trusts"). 

as.  Gregg  V.  Owens,  37  Minn.  CI. 
62,  33  NW  216. 

38.  Blakely  v.  Kanaman.  (Tex.) 
176  SW  674,  676. 

87.  Corse  v.  Leggett.  26  Barb.  (N. 
T  )   389    394 

83.  Smith  V.  Zurcher,  9  Ala.  2«8. 
209;  Klein  v.  McNamara,  64  Miss.  90, 
105;  Pickett  v.  Buckner,  45  Miss.  286, 
246;  Argand  Refining  Co.  V.  Quinn,  »> 
W.  Va.  536,  643,  20  SB  676. 

89.  Wllhelm  v.  Wilken.  149  N.  T. 
447,  460.  44  NE  82,  52  AmSR  743,  32 
LRA  370;  Cutler  v.  James,  64  Wis. 
173,  178,  ki  NW  874.  64  AmR  603. 

30.  Jones  Y.  Marks,  47  Cat  242. 
246. 

31.  Waskey  v.  Chambers,  224  C 
S.  664,  666,  82  SCt  597.  56  L.  ed.  886 
[cit  2  Blackstone  Comm.  p  317:  Sbep- 

Sard's  Touchstone  p  867];  Sanford  v. 
ohnson,    24    Minn.    172,    173:    In    r» 
Tuohy's  Est.,  23  Mont.  206,  308.  68  P 


For  latex  oaaM,  derelopmsnta  and  ehaafaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 


CONVEYANCE 


[iSGiJ.lt   9bi: 


l&nd,°^  6r  of  real  estatfr'for  more  than  three  years;** 
a  mortgage  or  a  deed  of  tmst  to  secure  the  payment 


of  a  debt  in  states  where  a  real  estate  mortgage 
oonveys  the  legal  title  of  the  land  to 'the  mortgagee** 


722;  Shlmer  v.  FhiUlpsburs,  fi8  N.  J. 
U  506,  II  A  882;  Tone  v.  Brace,  11 
Paige  (N.  T.)  666,  569;  State  v.  Mor- 
rison, 18  Wash.  664,  666,  62  P  228. 
But  see  Badie  v.  Chambers,  172  Fed. 
73.  78,  96  CCA  561,  24  L.RANS  879,  18 
AnnCaa  1096  (holding  that  a  lease  of 
a  minlns  claim  for  years  conveys  a 
chattel  interest  only  and  not  an  In- 
terest In  the  land,  and  la  not  a  "con- 
veyance" within  the  meaning  of  a 
recordlnr  statute);  Perkins  v.  Horse, 
78  Me.  17,  18,  2  A  130,  67  AmR  780 
(where  the  court  said:  "A  lease  may 
be  In  a  sense  a  conveyance,  but  such 
Is  not  the  commonly  accepted  nor  the 
accurate  meanlne  of  th«  term");  Sul- 
livan v  Barry,  4<  N.  J.  L.  1,  5  (where 
the  court  said:  "But  neither  the 
word  "convey"  nor  "encumber,"  accord- 
ing to  its  ordinary  Blgnlflcatlon,  Is 
expressive  of  the  act  of  creating  a 
tenancy  for  years  in  lands.  The  for- 
mer of  the  terms  Is  appropriate  to 
the  transfer  of  a  title  to  a  freehold, 
the  latter  to  putting  the  property  in 
pledge  for  the  payment  of  money. 
That  the  word  'conveyance'  does  not, 
when  standing  without  assistance  In 
a  statute,  signify  its  applicability  to 
the  passing  of  a  chattel  Interest  in 
realty  Is  clearly  indicated  In  the 
cases  of  Kinney  v.  Watts,  14  Wend. 
(N.  T.)  38,  and  Tone  v.  Brace,  8 
Paige  (N.  T.)  697,  698'0 ;  Hutchinson 
v.  Bramhall,  42  N.  J.  Eq.  372.  384,  7 
A  873  (construing  statutory  pro- 
visions). 

32.  MlUlken  v.  Faulk,  111  Ala.  668, 
660.  20  S  594. 

33.  Crouse  v.  Mlchell,  130  Mich. 
847,  867,  90  NW  82,  97  AmSR  479; 
Koeber  v.  Somers,  108  Wis.  497, 
601.   84   NW   991,   52  LRA  612. 

34.  Beals  v.  Hale,  4  How.  (U.  S.) 
37,  62.  11  Ii.  ed.  866;  Steams  Light- 
ing, etc.,  Co.  V.  Central  Trust  Co., 
223  Fed.  962,  966.  139  CCA  442;  Pat- 
terson V.  Jones,  89  Ala.  388,  391,  8  S 
77:  Tolman  v.  Smith,  74  Cftl.  346. 
349,  16  P  189;  In  re  McConnell.  74 
Cal.  217,  218,  15  P  746;  Hassey  v. 
Wilke,  ?5  Cal.  626,  628-  OAA  Fellows' 
Sav.  Bank  v.  Banton,  46  Cal.  603,  607; 
Call  V.  Hastings,  3  Cal.  179,  184; 
Peo.  V.  Roche,  124  111.  9,  16,  14  NB 
701;  U.  S.  Sav.  Fund,  etc.,  Co.  v. 
Harris,  142  Ind.  226,  237,  288,  40  tTE 
1072.     41     NB     461;     McCuUouKh     v. 

'  Davis,    108   Ind.   292,   293,   9   NE^276; 

JEtna.  L..   Ins.  Co.   v.   Buck,   108   Ind. 

174.     176.     9     NE     15S;     Gilchrist     v. 

Gough,  63  Ind.  576,  677,  30  AmR  250; 

Bowers   v.   Van  Winkle,   41   Ind.   432, 

433;    Routh    V.   Spencer,    38    Ind.    393, 

897;  Vlnnedge  v.  Shaffer.  35  Ind.  341, 

842;  Orlflls  v.  ConnersvlUe  First  Nat. 

Bank.    (Ind.  A.)    79   NE   230,  232    [cit 

O'Kane  v.  Terrell.   144  Ind,   599.   600, 

43     NE    869];    Babcock    v.    Hoey,    11 

Iowa    375,    877;    State   v.    Rhodes,    77 

Kan.  202,  207,  93  P.  610:  Brewster  v. 

Madden.  16  Kan.  249,  250;  Swasey  v. 

Emerson,   168   Mass.   118,   121,  46  NE 

426.    60    AmSR    368;    Gordon    v.    Con- 

stantlne    Hydraulic     Co.,     117     Mich. 

620,     629,    76    NW    142;    Reynolds    v. 

McMullen,  65   Mich.   668.   676.   22  KW 

41,     54    AmR    386:    Edwards    v.    Mc- 

Kernan,  65  Mich.  620,  525.  22  NW  20; 

Burns    v.    Berry,    42    Mich.    176,    179. 

8     NW    924;    Klatt    v.    Dummert,    70 

Minn.   467,  469,   73   NW  404;  Klein  v. 

McNamara.     54    Miss.     90,     104,     106; 

Pickett  V.  Buckner,  46  Miss.  226.  246; 

Cornish  v.  Woolverton.  32  Mont.  456, 

476.   81   P  4,  108  AmSR  698;  Hull   v. 

Dlehl.  21  Mont  71,  78,  62  P  782;  Den 

V.      Wade,     20     N.     J.     L.     291,     292; 

O'Brien    v.   Fleckensteln,    180    N.   T. 

850,    362,   78   NE  30,    105    AmSR   768; 

Bacon  V.  Von  Schoonhoven,   87  N.  T. 

446.    449,    451;    Decker    v.    Bolce,    83 

N.  T.  216,  220;  Westbrook  v.  Gleason. 

79   N.  T.  22,  80;  Jackson  v.  Roberts, 

1    "Wend.    (N.    T.)    478,    484;    Vander- 

kemp    V.    Shelton,    11    Paige    (N.    Y.) 

28.     38-    Tucker    v.    Ottenheimer,    46 

Or.    686,    691,    81    P    360;    Dlmond    v. 

Enoch,    Add.    (Pa.)    366,    357;    Talbot 

V.   Cheater,  2  Chest  Co.   (Pa.)  57,  59; 

Farmers',  etc..  Bank  v.  Cltisens"  Nat. 


Bank.  26  S.  D.  91,  93,  25  NW  642; 
Merrill  v.  Luce,  6  S.  D.  364;. 360.  61 
NW  43,  65  AmSR  844;  East  Texas  F. 
In&    Co.    V.    Clarke,    79    Ttfz.    23,    25, 

15  SW  166,  11  LRA  293;  Jordan  v. 
Peak,  38  Tex.  429,  442;  Duty  v. 
Graham,  12  Tex.  427.  484,  62  AmD 
534;  Luckett  v.  Townsend,  3  Tex. 
119,  129,  49  AmD  723;  Poarch  v. 
Duncan,  41  Tex.  Civ.  A.  275,  277,  91 
SW  1110;  Donaldson  v.  Grant,  16 
Utah  281.  239,  49  P  779;  Allison  v. 
Haazke,  118  Wis.  11,  16,  94  NW  659; 
Oirardin  v.  tAmpe,  68  Wis.  267,  271, 

16  NW  614;  Rowell  v.  Williams,  64 
Wis.  636,  639.  12  NW  86;  Potter  v. 
Stransky,  48  Wis.  235.  243,  4  NW  95; 
Fallass  V.  Pierce,  30  Wis.  443,  457. 

[a]  Xa  th»  Baalornvt  Aet  of  1887 
the  word'  "conveyance  was  held  to 
Include  mortgages,  the  court  saying: 
"But  the  word  conveyance  in  the 
bankrupt  act  is  a  generic  term,  in- 
cluding all  proceedings  to  dispose  of 
or  encumber  property  in  derogation 
of  the  eauality  of  creditors,  with 
intent  by  such  disposition  either  td 
give  a  preference  or  to  defeat  or 
delay  the  operation  of  the  act.  Its 
elementary,  definition,  therefore,  is 
to  be  ascertained.  Bouvier  defines  a 
legal  mortgage  of  lands  to  be  a  con- 
veyance of  lands  by  a  debtor  to  his 
creditor  as  a  pledge  or  security,  eta. 
with  a  proviso.  See  also  1  R.  S. 
(marg.)  762,  sec  38.  4  Kent  Com. 
136,  says:  'A  mortgage  is  the  con- 
veyance of  an  estate  by  way  of 
pledge  for  the  security  of  a  debt, 
and  to  become  void  on  payment  of 
it."  1  Washburne  Real  Property,  475, 
defines  a  mortgage  to  be  an  estate 
created  by  a  conveyance  absolute  in 
its  form,  but  Intended  to  secure,  etc. 
Books  of  forms  have  a  heading  of 
conveyances  by  deed  or  mortgages. 
See  Clerk's  Assistant.  The  form  of 
a  mortgage  is  a  grant,  etc.,  and  this 
conveyance  is  Intended  as  a  security. 
Such  also  is  the  deflnition  in  the 
United  States  courts.  Marshall.  C  J., 
in  U.  S.  v.  Hooe,  3  Cranch  (U.  S.) 
73,  2  L.  ed.  370,  says:  "The  differ- 
ence Is  a  marked  one  between  a  con- 
veyance which  purports  to  be  abso- 
lute and  a  conveyance  which  from 
its  terms  is  to  leave  the  possession 
in  the  vendor.  If  in  the  latter  case 
the  retaining  possession  was  evi- 
dence of  fraud  no  mortgage  would 
be  valid.'  In  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet  (U.  S.)  386,  7  L.  ed.  189, 
it  is  said  that  'a  mortgage  is  a  con- 
veyance of  property  and  passes  it 
conditionally,'  which  is  stated  as  a 
very  plain  proposition,  and  Story,  J., 
adds:  'A  mortgage  is  a  lien  for  a 
debt  and  something  more.  It  is  a 
transfer  of  the  property  itself  as  a 
security  for  the  debt."  In  Wilkins 
V.  Wright,  29  F.  Cas.  No.  17,666, 
6  McLean  340,  the  court  says  that 
the  distinction  between  a  trust  deed 
and  a  mortgage  is  somewhat  tech- 
nical. I  cannot  divest  myself  of 
the  Idea  that  the  word  conveyance, 
as  used  in  sections  fourteen  and 
thirty-nine  of  the  act,  includes  mort- 
gages and  therefore  these  mortgages 
to  the  defendants."  Bingham  v. 
Frost  3  F.  Cas.  No.  1413,  6  Nai 
BankrReg   130. 

[b]  Fretamted  laada. — A  mort- 
gage is  included  within  the  words 
"grant  or  conveyance"  as  used  in 
U.  S.  Rev.  St  9  2262,  providing  that 
any  grant  or  conveyance  made  by  a 
settler  of  lands  preempted  before 
final  receipt,  "shall  be  null  and  void, 
except  in  the  hands  of  a  bona  flde 
purchaser  for  value.'"  "'It  is  claimed 
by  the  appellants  that  the  words 
'grant  or  conveyance'  do  not  include 
a  mortgage;  that  a  mortgage,  by  our 
laws,  does  not  pass  the  title  to  the 
land,  but  is  a  mere  security  or  lien 
for  the  note.  The  authorities  are 
at  variance  upon  this  question.  The 
supreme  court  of  California  has  held 
that  such  a  mortgage  was  absolutely 
void,  as  against  the  mortgagor  and 
his    assigna,    excepting   a    bona   flde 


purohaaer.  see  Bull  ▼.  Shaw,  .48 
Cal.  456.  The  supreme  court  of  Min- 
nesota held  mortgages  to  be  within 
the  terms  'grant  and  conveyajB<;eJ 
and  that  they  were  therefore  .volA 
except  as  provided  in  the  statute,  in 
several  cases,  among  others  in  Mcr 
Cue  V.  Smith,  9  Minn.  252,  86 :  AmD 
100;  Woodbury  v.  Dorman,  16  Minn'. 
338.  But  the  same  court  in  a  later 
case,  reversed  that  doctrine,  and 
held  that  a  mortgage  was  not  In^ 
eluded  within  the  terms  of  the  stat> 
ute;  and  the  court  bases  its  decision 
upon  that  ground  that  a  mortgage  is 
a  mere  security  and  does  not  act  a> 
a  conveyance.  See  Jones  v.  Tainted 
16  Minn.  612.  The  supreme  tourt  of 
Kansas  holds,  with  the  (IlalifiTrnia 
supreme  court,  that  a  mortgage  does 
not  come  within  the  terms  of.  .the 
statute.  Brewster  v.  Madden,  15 
Kan.  249.  In  the  case  of  Owlngs  v. 
Lichtenbergfer,  9  Copp,  Landowner 
197,  in  a  letter  dated  November  17, 
1882,  the  Hon.  Henry  M.  Teller,  then 
secretary  of  the  Interior,  writes 
upon  this  question  as  follows:  'It 
is  claimed  by  plaintiff's  counsel  that 
the  mortgage  given  by  plaihtlff  ber 
fore  his  removal  was  a  disposition 
of  his  homestead.  .     .     %  &o  not 

think  this  view  of  the  case  qan  b^ 
maintained.  At  common  law  the 
title  passed  to  the  mortgugee,  ^it 
the  rule  of  the  common  I9.W  has  been 
changed  by  statute  In  most  at  the 
states,  and  in  such  states  the  legal 
title  remains  in  the  mortga'gqr.  In 
Nebraska  a  mortgage  of  real  estate 
is  a  mere  pledge  or  collaterjil  se^ 
ourity.'  We  think  the  honorable 
secretary  of  the  interior  and  thfe 
supreme  court  of  Minnesota  apply 
the  wrong  rule  of  interpretation  to 
the  section  2262,  by  first  ascertain- 
ing what  the  nature  of  a  mortgage 
Is  In  Nebraska  and  Minnesota. 
They,  in  effect,  declare  that  a  Unltea 
States  statute  Is  to  be  interpreted 
through  the  medium  of  a  statute  of 
a  state.  Whatever  may  be  the 
meaning  of  the  words  'grant  or  con- 
veyance," in  section  2262, '  it  is  cer- 
tain that  there  cannot  be  two  proper 
interpretations  of  the  same  statute. 
It  is  equally  certain  that  the  sectioli 
contains  one  rule  of  law,  and  no 
more,  on  this  subject,  and  that  suc]^ 
rule  applies  to  mortgages  iipoa 
pre-emption  lands,  wherevehr  situ- 
ated, with  the  same  force  and  effect 
.  .  But  there  Is  still  a  furth'Mr 
reason  for  such  an  Interpretation. 
Section  2262  became  a  law  in  thb 
year  1841.  At  that  tinie  the  courts 
of  the  state  of  New  York  Vere  H;ho 
only  courts  that  held  that  a  mort- 
gage was  a  security  only.  Bv^n  at 
this  late  date  the  following  states: 
Alabama,  Arkansas,  Connecticut,  Il- 
linois, Kentucky,  Maine,  Maryland. 
Massachusetts,  New  -  Hampshire, 
New  Jersey,  North  Carolina.  Ohio. 
Pennsylvania,  Rhode  Island,  "rennes* 
see,  Virginia  and  West  Virginia, 
hold  the  old  common  la'w  doctrine 
that  the  mortgagee  has  the  legal 
title.  In  New  York  alone  the  courts, 
without  the  aid  of  a  statute,  hold  a 
contrary  doctrine.  In  *  the  other 
states  which  hold  a  mortgage  not 
to  be  a  conveyance,  the  rule  de- 
pends upon  express  statutes,  jmssed 
long  after  1841,  when  section  ^2262 
was  made  law  by  act  of  congress. 
Then  we  must  consider  what  a  mort- 
gage was  considered  to  be  In  the 
year  1841.  And,  so  considering,  wo 
are  forced  to  the  conclusion  that  a 
mortgage  is  included  within  the 
words  'grant  and  conveyance"  in 
sectlvi  2262,  and  that  the  mortgage 
sought  to  be  foreclosed  in  this  ac- 
tion was  absolutely  void.  The  su- 
preme court  of  the  United  States, 
as  far  as  we  can  ascertain,  has  never 
ruled  jipon  this  question;  but  in  the 
case  or  Warren  v.  Van  Brunt,  1» 
Wall.  (U.  S.)  646,  22  L.  ed.  219,  that 
court,  speaking  of  the  Minnesota 
cases  which  held  such  mortgages 
void,    said    (page    665):      "All    con- 
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although  under  some  statntoiy  pnmsions  there  is 
anthorify  to  the  contraiy;"  a  mortgage  of  an  equi- 
table interest,**  of  a  leasehold,"  or  of  personal  pr<^ 
erty;**  an  agreement  to  execute  a  mortgage;**  an 
agreement  reserving  a  tract  of  land  for  residential 
purposes;*"  an  antenuptial  contract;"  an  assign- 
xcent  for  the  benefit  of  creditors;**  an  assignment 
of  a  ehose  in  action,"  or  of  a  mortgage  and  the  sat- 
isfaction piece  of  the  same;**  an  indenture  to  lead 
the  uses  of  a  common  reoovery;*^  an  instrument  in 
the  nature  of  a  trust  deed,  even  though  without 
seal,  acknowledgment,  or  witnesses  ;**  an  instrument 
not  under  seal,  giving  a  charge  on  the  equity  of 
redemption  of  an  estate;*'  an  instrument  through 
which  an  easement  is  acquired;**  an  ordinary  deed 
of  bargain  and  sale;**  a  properly  recorded  certifi- 


cate of  an  execution  sale  of  lands ;"'  a  quitclaim 
deed,  within  the  meaning  of  a  statute  r^;nlating 
vendor's  liens;"  the  receipt  issued  by  the  receiver 
of  the  land  office  on  payment  of  the  purchase  price 
of  land  to  the  government;'*  a  release,  as  an  instru- 
ment by  which  the  title  to  real  estate  might  be 
affected  in  law  or  equity;**  a  release  of  ,a  mort- 
gage,** or  of  part  of  land  covered  by  a  mortgage;** 
the  transfer  of  a  partner's  interest  in  a  finn.** 

But  the  word  has  been  held  not  to  embrace  a 
bond  for  title;*'  a  charter  party;**  condemnation 
of  land  for  public  use  ;**  a  contract  to  take  a  second 
mortgage  in  lieu  of  final  payment  for  an  alteration 
of  a  building;*"  a  declaration  of  homestead^  a 
deposit  by  a  debtor  of  title  deeds  as  security;"*  an 


tracts  in  violation  of  thi|i  important 
'provision  of  the  act  are  void,  and 
are  never  enforced.  It  ^as  been  so 
decided  many  times  by  tlie  supreme 
court  of  Minnesota,  we  are  satis- 
Aed  with  these  decisions.' "  Bass  t. 
Bulcer,  C  Mont  442.  444,  446,  12  P 
922 

38.'  Seal  of  Oold  Mln.  Co.  v. 
£later,  161  Cai.  621,  6S0.  120  P  16: 
Booker  v.  Castillo,  .154  Cal.  672.  677. 
9?  ,P  1067:  Stewart  v.  Powers,  98 
Cal.  614,  618.  S3  P  486;  Harral  v. 
Laverty.  50  Conn.  46.  56,  56,  47  AmR 
(08;  Bates  v.  Coe,  10  Conn.  280,  294; 
'Leonard  v;  Bosworth,  4  Conn.  421, 
'423;  Garrett  v.  Fernauld.  63  Fla.  434. 
436,  67  S  671;  Spiro  v.  Robertson,  57 
Ind.  A.  229,  106  NB  726.  727:  Des 
Moines  County  Agricultural  Soc.  v. 
Tubbessing,  87  Iowa  138,  140.  64  NW 
«8;  State  y.  Rhodes.  77  Kan.  202. 
«07.  98  P  610  felt  Ctc];  Hanrion 
V.  Kanrion.  73  Kan.  26,  27.  84  P 
S81.  117  AmSR  453;  Brewster  v. 
Madden,  15  Kan.  249,  251, 

86.  Sullivan  v.  Com  Exch.  Bank, 
154  App.  DiV.  292,  295,  139  NTS  97; 
Slmonson  v.  Weniel,  27  N.  D.  638. 
646,  649.  147  NW  804:  Shattuck  v. 
Bates.  92  Wis.  688,  685,  66  NW  706. 
.  "It  may  be  that  the  words  'con- 
veyance of  land.'  taken  by  them- 
aelves,  or  standing  in  some  other 
connection,  would  be  construed  to 
atnilfy  the  transfer  of  an  absolute 
title;  but  such  was  clearly  not  the 
aense  in  which  they  were  employed 
in  this  contract.  It  was  proper  to 
meak  of  the  transfer  of  the  equity 
oi  the  redemption  as  a  conveyance 
•of  land,  and  that  was  the  manner  in 
which  the  parties  did  speak  in  the 
contract  before  us."  Webster  v. 
:TibblU.  19  Wis.   438.   446. 

[a]  ▲•  laolnfllTig  a  ■•ooaft  en- 
anfaanoF— In  holding  that  a  fur- 
ther charge  In  favor  of  the  first 
mortgagee  of  land  requires  regis- 
tration, the  court  said:  "The  ques- 
tion then  is,  whether  the  further 
charge  of  Potter  A  Brown  was  a 
'deed  or  conveyance'  within  the 
meitnlng  of  the  West  Riding  Regis- 
try Act.  The  wording  of  the  Act  is 
not  very  clear,  but  we  cannot  read 
the  first  section  without  seeing  that 
the  documents  intended  to  be  regis- 
.  tered  were  all  deeds  and  convey- 
ances of  or  affecting  lands  within 
the  West  Riding.  Is.  then,  an  in- 
strument not  under  seal,  giving  a 
.charge  on  the  equity  of  redemption 
In  an  estate,  a  conveyance'  within 
^e  meaning  of  the  Act?  There  is  no 
magical  meaning  In  the  word  'con- 
'  veyance';    It    denotes   an    instrument 

■  which  carries  from  one  person  to 
another   an   Interest   in    land.     Now, 

■  m  instrument  giving  to  a  person  a 
charge  upon  land  gives  him  an  in- 
terest in  the  land — if  he  has  a.  mort- 
nige  already  it  gives  him  a  further 
fhterest;  and  so,  whether  made  in 
favour  of  a  person  who  has  already 

'  a   charge,   or   of   another    person,    it 

■  is  a  conveyance  of  an  Interest  in 
the  land."  Credland  v.  Potter,  L.  R, 
10  Oh.  8.  12  (per  Lord  Cairns.  L.  C). 

37.    Iiembeck.   etc..   Eagle  Brewing 


Co.  V.  Kelly.  68  N.  J.  Eq.  401.  406, 
51  A  794;  Peo.  v.  Oass,  120  App.  Div. 
147,  148,  104  NTS  886;  State  Trust 
Co.  V.  Casino  Co.,  19  App.  Div.  344, 
346.  46  NTS  492. 

38.  Patterson  v.  Jones,  89  Ala. 
888,  890,  8  S  77;  Smith  v.  Zurcher.  9 
Ala.  208,  209:  Ayre  v.  Hixson.  63  Or. 
19.  26.  98  P  615,  133  AmSR  819,  Ann 
Casl918B  659. 

88.  In  re  Wight's  Mortg.  Trust. 
L.  R.  16  Eq.  41,  46;  Neve  v.  Pennell, 
2  Hem.  &  M.  170,  186,  71  Reprint 
427. 

40.    Boyden   v.   Roberts,   181   Wis. 
659,  671,  111  NW  701. 
'    41.    Aultman   v.    Pettys,    69   Mich. 
482,  487,   26  NW  680. 

40.  Prouty  v.  Clark.  73  Iowa  65. 
66.  34  NW  614;  Haug  v.  Detroit 
Third  Nat.  Bank.  77  Mich.  474,  480. 
42  NW  939:  Weston  v.  Loyhed,  30 
Minn.  221.  226.  14  NW  892. 

[a]  ninatratloa. — A  statute  pro- 
vided that  no  vendor's  lien  for  un- 
paid purchase  money  should  be  rec- 
ognized after  a  conveyance  by  the 
purchaser,  unless  such  Hen  was  re- 
served by  conveyance,  mortgage,  or 
other  instrument  duly  acknowledged. 
It  was  held  that  an  assignment  for 
the  benefit  of  creditors  was  a  con- 
veyance, the  court  saying:  "The 
rights  of  the  parties  in  this  case  de- 
pend upon  the  question  whether  an 
assignment  by  an  insolvent  for  the 
benefit  of  creditors  is  a  conveyance, 
within  the  meaning  of  the  statute. 
If  it  is  a  conveyance,  the  plaintiff 
can  have  no  lien,  because  he  did  not 
reserve  the  same  by  a  written  in- 
strument, as  required  by  the  statute. 
A  conveyance  Is  defined  to  be  'an 
instrument  in  writing  by  which 
property,  or  the  title  to  property,  Is 
conveyed  or  transmitted  from  one 
person  to  another.'  An  assignment 
for  the  benefit  of  creditors  is  re- 
quired to  be  in '  writing,  duly  ac- 
knowledged, in  the  same  manner  as 
conveyances  of  real  estate,  and  re- 
corded. (Code,  I  2117.)  And  the 
assent  of  the  creditors  of  the  in- 
solvent shall  be  presumed.  (Code, 
il  2116.)  Any  assignee,  as  aforesaid, 
shall  have  as  full  power  and  au- 
thority to  dispose  of  all  the  estate, 
real  and  personal,  assigned,  as  the 
debtor  had  at  the  time  of  the  con- 
veyance. (Code.  S  2127.)  It  is  ap- 
parent, therefore,  that  an  assign- 
ment for  the  benefit  of  creditors  is 
a  conveyance  of  the  legal  title  or 
the  real  estate  of  the  insolvent  to 
the  assiimee  in  trust  for  the  benefit 
of  the  creditors.  It  is  an  absolute, 
unconditional  and  Irrevocable  con- 
veyance of  the  legal  title."  Prouty 
V.  Clark.  78  Iowa  55,  66.  34  NW  614. 

43.  Wilson  V.  Beadle,  2  Head 
(Tenn.)     610,    513. 

44.  Foss  v.  Dullam.  Ill  Minn. 
220.  224.  126  NW  820;  Hull  v.  Diehl. 
21  Mont.  71.  79.  62  P  782;  Brewster 
V.  Cames.  lOS  N.  T.  666,  662,  9  NE 
328;  Bacon  v.  Van  Schoonhoven,  87 
N.  T.  446.  460:  Decker  v.  Bolce.  83 
N.  T.  216.  220;  Westbrook  v.  Glea- 
son.  79  N.  T.  23.  SO:  Van  Keuren  v. 
Corkins,    66   N.   T.    77,    80;   Xiamed    v. 


Donovan,  84  Hun  633,  536,  82  NTS 
731;  Henniges  v.  Paschke,  9  N.  D. 
489.  498,  84  NW  360,  81  AmSR  688: 
Merrill  v.  Luce,  6  S.  D.  864.  860.  61 
NW  43.  56  AmSR  844;  Butler  v. 
Mazeppa  Bank,  94  Wia  361,  856,  61 
NW   998 

48.  Dudley  v.  Sumner,  5  Masa 
438.   470,    472. 

46.  White  V.  Fitsgetald.  19  Wi& 
480.   486. 

47.  Credland  ▼.  Potter,  L.  R.  10 
Ch.  8,  12;  Moore  v.  C^lverhonaa  IT 
Beav.  639,  64  Reprint  254. 

48.  Warner  v.  Rogers.  tS  Minn. 
84,   88. 

48.  Drake  v.  McLean,  47  Mich. 
102.  104.  10  NW  126;  Klein  v.  Mc- 
Namara,    54   Miss.    90.    106. 

BO.  Drake  v.  McLean,  47  Mick. 
102.   104.    10   NW  126. 

Bl.  Chrlsman  v.  Hay.  43  Fed.  552, 
654;  Cogan  v.  Cook.  22  Minn.  137. 
143;  Shuts  v.  Tidrick.  36  &  D.  606, 
609.   128  NW  811. 

BS.  Crawley  v.  Johnson,  21  Fed. 
492.    494.    49^ 

83.  Palmer  v.  Bates,  M  Minn.  632. 
634. 

84.  Baker  v.  Thomas,  61  Hun  17, 
19.  18  NTS  369. 

B6,  Merchant  v.  Woods.  27  Minn. 
396,  398.  7  NW  826;  Palmer  v.  Bates, 
22  Minn.  532.  584:  Mutual  L.  Ins. 
Co.  v.  Wilcox,  55  HowPr  (N.  T.)  43, 
49.  And  see  PYear  v.  Sweet,  118  N. 
T.  454.  463.  23  NE  910;  St.  John  v. 
Spalding,  1  Thomps.  ft  C  (N.  T.) 
483.  486. 

B6t     Blume     v.     Lundy,     130     NTS  • 
836;     Christie     v.     Inland     Revenue 
Comrs.,  L.  R.  3  Exch.  46.  62. 

87.  Kingsley  v.  Oilman.  15  Minn. 
59.  Compare  Dahl  v.  Pross,  6  Minn. 
89. 

B8.  Mott  v.  Ruckman.  17  F.  Caa 
No.  9.881.  3  Blatchf.  71.  74  fquot  Per- 
kins V.  Morse.  78  Me.  17,  18.  20,  2  A 
130,  57  AmR  780);  Hill  v.  The  Golden 
Gate.  12  F.  Cas.  No.  6.492.  Newb. 
Adm.  308.  314  (holding  that  a  char- 
ter party  is  not  a  "conveyance," 
within  the  meaning  of  the  term  ai 
used  in  an  act  of  congress  {9  V.  3. 
St.  at  L.  440]  entitled  "An  act  to 
provide  for  recording  the  convey- 
ances of  vessels,  and  for  other  pur- 
poses"). 

88.  San  Antonio  v.  Grandlean.  91 
Tex.  430.  433.  41  SW  477.  44  8W  476. 

68.  Davidson  v.  Fox.  6S  App.  Div. 
262.  263.  264.  73  NTS  838. 

61.  Ontario  State  Bank  v.  Gerry. 
91  Cal.  94.  97.  27  P  531  fquot  dls.  oo. 
Melvln,  J.,  in  Smith  v.  Bangham.  154 
Cal.  859,  371,  104  P  689,  28  LRANS 
522]. 

ral  HoaiMteaa  deolaiatlMi  dl» 
tilignlBhsd. — A  homestead  is  not  a 
conveyance.  It  possesses  none  of 
the  essential  requisites  of  a  convey- 
ance. There  is  neither  grantor  nor 
grantee,  nor  consideration.  In  a  dec- 
laration of  homestead.  There  la  no 
transfer  of.  or  change  in,  the  title.  It 
is  the  act  of  the  owner  of  the  prop- 
erty whereby  such  owner  secures  a 
right  or  privilege  given  him  by  the 
statute.  Burbank  v.  Klrby.  t  Ida. 
210.   213,   65   P  296,  96  AmSR  260. 

66.     Sumpter  v.  O)op€r,  2  B.  ft  Ad. 
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exeentoiy  contract  for  the  sale  of  land;**  a  forged 
letter;"*  a  gift  of  personalty;"  a  grant  of  whuf- 
age  for  one  year;""  a  lease  for  one  year;"  a  mort- 
gage by  a  married  woman  to  secure  a  debt;**  an 
order  of  adjudication  in  bankruptcy;*"  a  power  of 
attorney  to  convey  real  estate;^"  an  assignment  by 
heir  of  his  interest;^'''  an  instrument  not  under  seal 
granting  permission  to  construct  and  retain  a  jetty 
on  the  Thames  river  in  consideration  of  an  annual 
payment;'*  an  instrument  which  is  not  intended  to 
convey  any  present  interest  in  any  existing  patent;^ 
the  lien  of  a  judgment,  within  the  meaning  of  the 
R^stry  Act;'*  a  promissory  note,"  although. there 
is  some  authority  to  the  contrary;'*  the  right  to 
prospect  and  operate  for  gas  and  oil;"  or  a  will.'* 

CON  VISV AKOINa.  A  term  including  both  the 
science  and  act  of  transferrin^  titles  to  real  estate 
from  one  person  to  another;'*  the  practice  of  pre- 
paring "(eeds  for  execotion.*" 

BoaIc  on  conveyancing.  A  book  cpntaining  prece- 
dents or  forms  of  the  various  kinds  of  deeds  or 
sealed  instruments.*' 


■Whe 


723.  22  ECLi  100,  109  Reprint  11<«; 
Neve  V.  Pennell.  2  Hem.  &  H.  170, 
\86.  71  Reprint  427. 

68.  Klatt  V.  Dummert,  70  Minn. 
467.  4S9,  78  NW  404;  Jackson  v.  Mon- 
crlef,  6  Wend.  (N.  Y.)  26,  29;  Ste- 
vens Point  First  Nat  Bank  v. 
Chafee.  98   Wis.    42,   48.   72   NW  818. 

84.  Alexander  v.  State,  28  Tex.  A. 
186,    187.    12    SW    595. 

ra]     Vorfed    order   for   dlpUnub— 

tiere  a  statute  provided  that  "he  Is 
firullty  of  forgery  who,  without  law- 
ful authority,  and  with  Intent  to  In- 
jure or  defraud,  shall  make  a  false 
instrument  In  writing,"  etc.,  it  was 
held  that  a  forged  letter  asking  for 
the  delivery  of  a  diploma  of  an  edu- 
cational institution  was  not  a  "con- 
veyance" within  the  legal  definition 
of  that  word.  Alexander  v.  State,  28 
Tex.   A.    186,   187,   12  SW  696. 

SB.  McGlade's  App.,  11  Weekly 
NC  (Pa.)  267.  268  (where  the  act  of 
April  26.  1866,  f  11  declared:  "No 
estate,  real  or  personal,  shall  here- 
after be  bequeathed,  devised,  or  con- 
veyed to  any  body  politic,  or  to  any 
person  In  trust  for  religious  and 
charitable  uses,  except  the  same  be 
done  by  deed  or  will,  etc.,"  at  least 
one  calendar  month  before  the  de- 
cease of  the  testator  or  alienor;  and 
A.  having  made  a  will  whereby  she 
bequeathed  legacies  to  charities,  on 
finding  her  death  imminent,  executed 
a  power  of  attorney  to  B,  with  In- 
structions to  sell  her  loans,  and  pay 
the  amounts  of  her  charitable  lega- 
cies from  the  proceeds,  all  of  which 
was  done  In  her  lifetime,  but  A  died 
within  a  calendar  month  of  the  date 
of  her  will,  and  while  the  proceeds 
of  the  sale  of  the  loans  were  still  In 
B's  hands,  and  It  was  held  that  such 
a  gift  of  personalty,  not  being  a  con- 
veyance of  property,  was  val'd). 

66.  New  York  v.  Mable,  13  N.  Y. 
151.  168.  64  AmD  638  [q"ot  Perkins 
v.  Ilorsp.  78  Me.  17,  19,  2  A  180,  67 
Ai"R  780]. 

87.  Topping  V.  Parrish,  9$  Wis. 
37S.  382.  71  NW  367. 

68.  Booker  v.  Castillo,  164  Cal. 
«72     677,  98  P  1067. 

60.  In  re  Calcott,  [1898]  2  Ch.  460, 
466. 

TO.  Best  v.  Gunther,  126  Wis.  518, 
621.  104  NW  82,  918,  110  AmSR  851 
1  LRANS  677. 

71.  In  re  Dlmond,  14  Pa.  323,  326 
(where  an  heir  agreed  that  a  portion 
of  his  Interest  In  real  estate,  which 
was  about  to  be  sold  under  proceed- 
ings in  the  orphans'  court  should  be 
applied  to  the  payment  of  a  debt  for 
which  another  was  his  surety,  but 
before  the  return  of  sale  he  assigned 
to  two  others  to  whom  he  was  In- 
debted a  portion  of  the  proceeds  df 
sale  after  the  payment  of  the  former 
transfer,  and  in  case  the  sale  should 
be  set  aside  then  he  transferred  to 
them  his  right,  title,  and  interest  in 


the  land,  or  money  made  by  Its  sale, 
to  the  said  amount,  it  was  held  that 
the  second  Instrument  was  not  a 
conveyance  of  the  land,  but  a  mere 
transfer  of  the  iand  or  money  to 
the  amount  of  the  indebtedness,  and 
that,  although  the  first  sale  was  sec 
aside,  still  the  second  transferees 
took  subject  to  the  first  agreement). 
n.  River  Thames  Conservators  v. 
Inland  Revenue  Comrs.,  18  Q.  B.  D. 
279,  283. 

73.  National  Cash  Register  Oo.  v. 
New  Columbus  Watch  Co..  129  Fed. 
114,  116,  63  CCA  616  (construing  the 
term  as  used  in  U.  S.  Rev.  St.  i  4898 
rel&ting  to  the  registration  of  docu- 
ments concerning  patents). 

74.  Wllcoxson  v.  Miller,  49  C^al. 
193,   196. 

75.  SIngluff  V.  Tlndal,  40  S.  C 
604.  606,  19  SB  187. 

78.  In  re  Luebbe.  179  Pa.  447,  460. 
36  A  322  (construing  a  statute  In- 
validating Conveyances  to  charities 
when  mode  within  thirty  days  of  the 
death  of  the  donor). 

77.  Kokomo  'Natural  Gas,  etc.,  Oo. 
V.  Matlock.  177  Ind.  225.  228,  229,  97 
NE  787.  39  LRANS  676;  Heal  v.  Ni- 
agara Oil  Co..  150  Ind.  483.  486,  60 
NB  482;  Austin  v.  HuntsviUe  Coal, 
etc.,  Co.,  73  Mo.  636,  641,  37  AmR 
446. 

78.  Brlgham  y.  Kenyoo,  76  Fed. 
10.  33:  Harris  y.  Reed,  21  Ida.  364, 
370,  l2l  P  780;  Comstock  v.  Adams, 
23  Kan.  618,  624,  33  AmR  191;  May  v. 
Slaughter.  3  A.  K.  Marsh.  (Ky.)  606, 
609;  Foote  v.  Nickerson.  70  N.  H. 
4»«,  619,  48  A  1088.  64  LRA  664; 
Stliimm  V.  Bostwick,  122  N.  Y.  48,  63, 
26  NB  233,  9  LRA  697;  Bell  y.  Couch, 
132  N.  C.  346,  860,  43  SE  911:  Jenckes 
V.  Smlthfleld  Probate  Ct.,  2  R.  I.  256, 
266;  Macrae  v.  Macrae,  (Tenn.  (3h. 
A.)  67  SW  428,  424;  Jordan  v.  Unl- 
versallst  Gen.  Convention  Trustees, 
107  Va.  79.  82,  67  SE  662;  Seaburn  v. 
Seaburn,  16  Qratt.  (66  Va.)  423,  427; 
Hays  V.  Harris,  73  W.  Va.  17.  27,  80 
SB  827. 

[a]  Aa  taoladlng  •  a»vls*^— Where 
an  English  statute  provided^  for  the. 
grant  of  lands  by  deed  or  conveyance 
to  the  Church  of  England,  it  was 
held  that  the  word  "conveyance"  In- 
cludes a  will,  the  court  saying: 
"Does  a  will  then,  according  to 
proper  legal  construction,  come  with- 
in the  meaning  of  the  word  'con- 
veyance'— or  In  plain  words,  is  a  will 
a  conveyance.  In  Sheppard's  Touch- 
stone, pages  1,  2.  we  are  told  'that 
the  common  or  general  assurances 
or  conveyances  of  the  kingdom  that 
are  made  between  subject  and.  sub- 
ject, and  are  of  ordinary  and  dally 
use  for  the  transferring  of  lands, 
tenements  and  hereditaments  from 
one  to  another,  are  of  ten  kinds:  two 
of  which  are  by  matter  of  record, 
namely,  fine  and  recovery;  and  th» 
rest  afe  by  matter  of  deed.'  Mr.  Pree- 


OOirVETANOINa  OOBKSEL  TO  THE  OOUST 
OF  OHANOBET.  Certain  counsel,  not  less  than 
six  in  number,  appointed  by  the  lord  chancellor,  for 
the  purpose  of  assisting  the  court  of  chancery,  or 
any  judge  thereof,  with  their  opinion  in  matters  of. 
title  and  conveyancing.** 

OONVETOS.  A  shafting  or  piece  of  machinery, 
consisting  of  a  long,  cylindrical,  rotating  rod,  to 
which  flanges  are  attached.** 

OONVIOIA  SI  IBASOASIS  TUA  DIVTTLaAS; 
SPBETA  EZOLESOUirr.** 

OOinnOIUM.  in  the  civil  law,  the  name  of  a- 
species  of  slander  or  injury  uttered  in  public,  and 
which  charged  some  one  with  some  act  contra  bonos 
mores.** 

CONVICT.**  To  prove  or  find  guilty  of  an  offanse 
or  crime  charged;*'  to  pronounce  guilty  as  by  legal 
decision.** 

Convicted.**  In  popular  language,  in  speaking  of 
a  person  accused,  the  word  is  equivocal;**  and  al- 
though it  is  commonly  used  merely  to  signify  the 
finding  of  the  jury  that  the  accused  is  suilty,*^ 

ton  corrects  this  passage  T>y  insert-' 
Ing  in  a  parenthesis  '(or  In  pais  or 
by  will,  and  commonly  termed  mat- 
ters In  fait)'  and  he  enumerates  the 
eight   kinds  of  conveyance'  intended 
by    Sheppard,    namely,    1.    by    feoff- • 
ment;  2.  grant;  3.  bargain  and  sale; 
4.   lease;   6.   exchange;    6.   surrender;- 
7.   release  or  conveyance;   8.   by  de- 
vise, or  by  last  will  and  testanjent. 
.   .   .    Mr.  Justice  Blaokstone,  In  his 
Commentaries,   vol.   11.   p.   878,   says, 
'The  last  method  of  conveying   (per 


Robinson.  C.  J.)  real  property  Is  by 
devise.'  ...  In  Harwpod  v.  Qrod- 
right,  1  Cowpt,  90,  Lord  Mansfield 
observed,  'But  a  devise  in  Bngland 
is  an  appointment  of  particular  Iai(d8> 
to  a  particular  devisee,  and  is  oon- 
sldered  in  the  nature  of  a  conveyance' 
by  way  of  appointment,  and  upon- 
that  principle  It  la  that  no  man  can 
devise  lands  which  he  has  not  at  the 
date  of  such  conveyance.'  Thus  it 
appears  that  a  devise'  is  treated  in 
law  not  merely  as  a  conveyance^  but- 
as  being  emphatically  a  conveyance, 
80  that  on  the  principle  of  the  com- 
mon law,  nothing  can  pass  under  it 
but  what  the 'devisor  at  the  time  of 
making  his  will  was  in  a  condition- 
to  convey.  We  cannot  therefore  hold, 
In  the  face  of  these  authorities,  thai 
the  word  'conveyance'  cannot  Include 
a  devise."  Baker  y.  Claric,  7  U.  CL 
Q.  B.  44,  49,  60. 

79.     Black  L.  D. 

aa  LIvermore  y.  Bagley,  t  Maes.- 
487,  605.  See  also  Convey  ante  p  89S; 
Conveyance  ante  p  898. 

81.  Llvermore  v.  Bagley,  8  Mass. 
487.  606. 

8S.  Black  L.  T>.;  Bouvier  Ii.  I>. 
[cit  16  &  16  Vict,  c  80  I?  40,  41]. 

83.  U.  8.  Cement  Co.  v.  Cooper, 
(Ind.  A.)  82  NB  981,  983  (constnilnr 
the  term  as  being  within  the  Factory 
Act  [Acts  (1899)  p  234  c  142  |  9], 
providing  that  all  shafting  and  ma- 
chinery shall  be  guarded). 

84.  A  maxim  meaning  "If  you  be 
moved  to  anger  by  insults,  you  pub- 
lish them:  if  despised,  they  are  for- 
gotten."   Black  L.  D. 

85.  Black  L.  D. 

88.  As  a  noun  see  Conviction 
post  p  905;  and  generally  Convlots 
post  p  911. 

87.  Webster  D.  Tquot  Judge  v. 
Powers,  166  Iowa  251,  264,  136  NW 
316,  AnnCasl915B  280;  Bgan  v.  Jones,' 
21  Nev.  433,  436,  82  P  929).      ' 

88.  Webster  D.  Jguot  Bgan  V. 
Jones,  21  Nev.  4S3,  486,  32  P  9291. 

89.  Webster  D.  fquot  Judge  v." 
Powers,  156  Iowa  251,  264,  ISf  NW 
316.  AnnCasl915B  280]. 

90.  Stroud  Jud.  D. 

91.  Barker  v.  Almy,  20  R.  1.  867. 
369,  39  A  186.  To  same  effect  Com'. 
V.  Lockwood.  109  Mass.  328,  328,  18 
AmR  899;  Koehler  v.  Clement,  126 
App.  Dlv.   886,  887.   Ill   NYS  151.      ' 

Ca]    'Of  fke  Jury  taA  hSm  [tin  d*> 


9W    [IL3C.J.1 


CONVICT 


referring  to  the  verdict  itself*^  rt  the  time  of  the 
trial,'' :bo  that  one  is  said  to  be  eonvioted  of  a  crime 
whei\  a  verdict  of  guilty  has  been  given  and  entered 
against  him,**  when  found  guilty  of  the  crime 
whereof  he  standB  indicted,*'  or  when  a  plea  of 

faaOani]  nilty  he  Is  then  to  be  con- 
wcted  of\  the-  crime  whereof  he 
atands  indicted."  4  Blackstone 
Comm.  p  n2  fquot  U.  S.  v.  Watkinds, 
6  Fed.  152.  1B8,  7  Sawy.  85;  Peo.  v. 
Wata,  IS4  C&l.  301,  807,  68  P  372;  Ex 

f,  Browii,  68  Cal.  176,  178,  8  P  829; 
tate  V.  Barnes,  24  Fla.  153,  157,  4 
S  EV.O;  Com.  v.  Lockwood,  109  Mass. 
ns,  826,  12  AmR  699;  Messner  y. 
peo.,  45  N.  T.  1,  12;  York  County  v. 
Oalhousen,  46  Pa.  372,  375;  Burgess 
V.  Boetefeur,  7  M.  &  G.  481,  498,  49 
ECL  481,  135  Reprint  193]. 
f  M.  In  re  Watson,  157  N.  a  S40, 
|66,  72  SE  1049:  Burgess  v.  Boete- 
feur, 7  li.  ft  a.  481,  504,  49  ECL  481, 
186  Reprint  193  [quot  Francis  v. 
■Weaver,,  76  Md.  457,  467,  25  A  413]. 

ts,  Stroud  Jud.  D.;  Burgess  t. 
Boetefeur,  7  M.  &  G.  481,  504,  49  ECL 
481tl35  Reprint  193  [quot  Francis 
V.  weaver,  76  Md.  457,  4«7,  26  A 
4131. 

M.  McKannay  v.  Horton.  151  Cal. 
711,.  722,  »1  P  698.  121  AmSR  146.  13 
IiRANS  6(1    (per  Angellottl,   J.). 

SB.  Anderson  L.  D.  [quot  Esan  v. 
Jones,  21  Nev.  433,  436.  32  P  929]; 
Jacoh  U  D.  (quot  Shepherd  v.  Peo., 
16  N.  T.  406.  419]. 

[a}  ta  otvU  nettoaa^In  prosecu- 
tions for  violations  of  ordinances  tO| 
recover  such  penalties,  the  courts 
ttave  applied  the  term  to  persons 
&>unB  guilty  la  such  civil  actions. 
Milwaukee  v.  Beatty,  149  Wis.  349. 
863,  186  NW  873.  See  also  Canfleld 
V.  Mitchell,  48  Conn.  169,  172  (where 
it  was  held  that  the  term  is  legally 
pertinent  to  criminal  rather  than 
ctvilproceedinga  but  that  a  qui  tarn 
action,'  brought  under  a  statute  for  a 
penalty  or  forfeiture,  is  a  civil  ac- 
tion, and  may  be  appealed  as 
auch).  : 

•[b]  Beportsttoa  of  OUasaa. — (1) 
Within  U.  S.  St.  at  Lu  479c  c  1016  8 
18,  which  "provides  that  any  Chinese 
person  convicted  before  a  'commls- 
aloner  of  a  United  States  court  may 
Within  10  days  from  such  convic- 
tion,' appeal  to  the  judge  of  the  dis- 
trict court  for  the  district,"  the  term 
i«fers  to  an  order  that  the  Chinese' 
person  in  question  shall  be  removed 
from  the  United  States  to  the  coun- 

Sr'  from  when  he  came,  and  does 
t  refer  to  any  "conviction,"  in  the 
f  proper  se^se  of  the  word,  of  a  crim- 
nal  offense.  In  re  Chow  Loy,  110 
Fed.  962,  963.  (2)  The  term  "con- 
victed and  adjudged,"  as  used  in  27 
p,  S.  Sit.  at  L-  26  c  60,  declaring  that 
any  person  of  Chinese  descent  con- 
victed and  adjudged  to  be  not  law- 
zully  entitled  to  be  or  to  remain  in 
the  united  States  shall  be  Imprisoned 
and  thereafter  removed  from  the 
United  States,  means  found  or  de- 
cided by  a  united  States  commis- 
sioner, representing,  not  the  criminal 
law,  but  the  political  department  of 
the  government.  U.  8.  v.  Hing 
Quong  Ch6w,  63  Fed.  233.  234. 

99.  McKannay  v.  Horton,  161  C^I. 
711.  722,  91  P  698,  121  AmSR  146,  13 
LRANS  661  (per  Angellottl,  J.); 
etate  v.  Woodard,  7  Kan.  A.  421.  53 
P  278;  Munkley  v.  Hoyt,  179  Mass. 
108.  109,  60  NE  413. 

97,  Jacob  L.  D.  [quot  Shepherd  v. 
Peo..  26  N.  Y.  406,  419]. 

[a}  '  Aa  appUcaUa  to  a  pIsa  of 
'^BOlo  •oatandera." — (1)  "A  plea  of 
nolo  contendere,  when  accepted  by 
the  court,  is  In  its  effect  upon  the 
case^  equivalent  to  a  plea  of  guilty. 
It  is  an  implied  confession  of  guilt 
only,  and  cannot  be  used  against  the 

Slfendant  as  an  admission  in  any 
vil  suit  for  the  same  act.  The  judg- 
ment of  conviction  follows  upon  sucn 
a  plea  as  well  as  upon  a  plea  of 
guilty,  and  such  a  plea.  If  accepted, 
cannot  be  withdrawn  and  a  plea  of 
not  guilty  entered  except  by  leave  of 


the  court.  But  there  Is  a  difference 
between  the  two  pleas  In  that  the  de- 
fendant cannot  plead  nolo  contendere 
without  the  leave  of  the  court.  If 
such  plea  is  tendered,  the  court  may 
accept  or  decline  it  In  its  discretion. 
If  the  plea  Is  accepted,  it  is  not 
necessary  or  proper  that  the  court 
should  adjudge  the  party  guilty,  for 
that  follows  as  a  legal  Inference 
from  the  implied  confession;  but  the 
court  proceeds  thereon  to  pass  the 
sentence  of  the  law."  Com.  v.  Inger- 
soll,  146  Mass.  381,  382. -14  NB  449 
[quot  Barker  v.  Almy,  20  R.  I.  367, 
369,  39  A  186  (where  the  court  fur- 
ther said;  "A  plea  of  nolo  contendere 
is  an  implied  confession  of  guilt, 
and  has  the  same  effect  as  a  plea  of 
guilty  so  far  as  the  proceedings  on 
an  indictment  are  concerned")}.  (2) 
But  under  the  provisions  of  Oen. 
Li.  c  233  i  16,  an  action  will  not  lie 
in  favor  of  a  plaintiff  to  recover  the 
double  value  of  goods  stolen  where 
defendant  pleaded  nolo  contendere  to 
the  indictment  for  larceny  and  was 
thereupon  placed  under  the  control 
of  a  probation  officer.  Within  the 
meaning  of  the  word  as  used  In  said 
section,  a  plea  of  nolo  contendere  Is 
not  a  conviction.  Doughty  v.  De 
Amoreel,  22  R.  I.  168,  159,  46  A 
838 

98.  State  V.  Townley,  147  Mo.  206, 
208,  48  SW  833;  Egan  v.  Jones,  21 
Nev.  433,  436,  32  P  929;  Peo.  v.  Fa- 
bian. 192  N.  Y.  443,  46U.  85  NB  672, 
127  AmSR  917.  18  LRANS  684,  16 
AnnC^as  100;  Blaufus  v.  Peo.,  69  N. 
Y.  107,  109,  26  AmR  148;  In  re  Wat- 
son, 157  N.  C.  340,  355,  72  SB  1049; 
York  County  v.  Dalhousen,  45  Pa. 
372,  375;  Barker  v.  Almy,  20  R.  I. 
367,  369,  39  A  186:  Burgess  v.  Boete- 
feur, 7  M.  &  O.  481,  604.  49  ECL  481, 
136  Reprint  193  Iquot  Francis  v. 
Weaver,  78  Md.  457,  467.  26  A  413]. 
See  also  Gallagher  v.  State,  10  Tex. 
A.  469,  472  (where  the  court  further 
said:  "To  say  that  a  party  had  been 
'convicted'  -and  then  add  that  he 
stood  his  final  trial  and  that  'judg- 
ment final'  Was  rendered  against  him 
would  be  tautology.  Moreover,  the 
word  'convicted'  is  the  proper  statu- 
tory word  to  convey  the  idea  that  a 
party  Is  disqualified  from  voting  be- 
cause he  nas  been  tried  and  con- 
demned for  a  felony"). 

fa]  ■"■satancsd"  dlattarnislied^— 
(1)  Where  32  U.  S.  St.  at  L.  397  c 
1140  i  1  entitles  any  prisoner,  who 
"has  been  or  shall  hereafter  be  con- 
victed," to  the  deduction  for  which 
the  act  provides,  and  J  3  declariss 
that  the  act  shall  take  effect  from 
and  after  thirty  days  from  its  date, 
and  that  it  shall  apply  only  to  sen- 
tences Imposed  subsequent  to  the 
time  of  its  taking  effect.  It  has  been 
held  that  the  act  does  not  apply  to 
a  prisoner  who  was  "convicted"  and 
sentenced  on  March  24,  1902.  "Sen- 
tence" may  be  and  often  Is  separated- 
from  conviction  by  a  considerable 
Interval  of  time.  If  the  provisions 
of  I  3  are  to  be  regarded  as  contra- 
dicting those  of  I  1,  they  can  be  so 
regarded  only  on  the  assumption 
that  by  "convicted  of  in  f  1  Is  meant 
"convicted  of  and  sentenced  for" — an 
assumption  without  sufficient  war- 
rant. Woodward  v.  Bridges,  144  Fed. 
166.  157.  158.  (2)  Revlsal  (1908)  ii 
E4iear-5416q,  establishing  the  Stone- 
wall Jackson  Training  and  Industrial 
School  for  Delinquent,  etc..  Children, 
Is  not  unconstitutional  as  amount- 
ing to  a  deprivation  of  liberty  within 
the  declaration  of  rights,  .  the  re- 
straint being  of  parental  nature  and 
not  as  a  punishment  for  crime,  al- 
though only  persons  under  sixteen 
years  of  age  who  have  been  "con- 
victed" of  a  criminal  offense  can  be 


guilty  has  been  given  and  entered**  as  when  lie  con- 
fesses the  crime  before  judgment  is  had,*^  yet  it  is 
also  frequently  used,  in  the  more  technical  sense,  to 
include  the  judgment  and  sentence  of  the  court  on 
a  verdict  or  confession  of  guilt."    The  former  U 

admitted,  and  a  "sentence"  of  such 
iwrsons  is  req>ilred;  the  word  "con- 
victed" referring  to  a  verdict  of 
guilty,  and  the  word  "sentence"  be- 
ing broad  enough  to  Include  any 
Judgment  of  a  criminal  court,  al- 
though In  its  ordinary  acceptation  It 
refers  to  a  Judgment  of  Imprison- 
ment. In  re  Watson,  167  N.  C.  340. 
365.  72  SE  1049.  (3)  Tha  principal 
has  not  been  "convicted,"  within  the 
meaning  of  Pen.  Code  art  90.  so  as 
to  authorise  a  trial  of  an  accessory, 
where  be  has  been  found  guilty  aad 
a  judgment  has  been  rendered,  but 
.  no  sentence  has  l>een  pronounced. 
Kingsbury  v.  State,  37  'rex.  Cr.  259. 
39  SW  366,  366.  See  also  Conviction 
post  p  997  notes  64  [a],  70  [a1. 

[bl-  'VBatiaMd"  fl'-f nfTi«r1'Tfl  — 
(1)  In  construing  the  term  as  used 
In  Pen.  Coda  |  497,  reading  as  fol- 
lows: "Every  person  who  In  another 
state  or  country  steals  the  property 
of  another,  or  receives  such  property 
knowing  it  to  liave  been  stolen,  and 
brings  the  same  Into  this  state,  may 
be  convicted  and  punished  in  the 
same  manner  as  If  such  larceny  or 
receiving  had  been  committed  In  this 
state,"  the  court  said:  "The  word 
'punished,'  as  used  in  the  section, 
refers  plainly  to  the  penalty  to  be 
alHxed  to  the  crime,  but  the  word 
'convicted'  ts  much  broader  in  mean- 
ing. And  when  the  statute  says 
'convicted  aa  if  such  larceny  .  .  . 
had  been  committed  in  this  state,* 
the  word  'convicted'  Includes  the  ac- 
cusation and  the  trial.  And.  if  the 
statute  in  terms  had  said  such  a  de- 
fendant may  be  charged,  tried,  con- 
victed, and  punished  In  the  same 
manner  as  If  such  larceny  had  been 
committed  in  this  state,  tne  error  of 
defendant's  contention  as  to  lack  of 
jurisdiction  would  be  palpable;  yet 
such  is  the  fair  significance  of  the 
word  'convicted,'  aa  used  in  the  sec- 
tion of  the  code."  Peo.  v.  Black.  122 
Cal.  73.  74.  75,  54  P  386.  (2)  "The 
word  "punished'  refers  to  the  pen- 
alty; but  the  word  'convicted.'  In  the 
connection  In  which  It  is  found,  li 
broad  enough  to  include  the  accusa- 
tion and  trial."  State  v.  Wlllette.  4( 
Mont.  326,  828,  127  P  lOIS. 

[c]  Avpaat  aa  aC««tiB|r<— Where  a 
benefit  certificate  provided  for  for- 
feiture if  a  member  waa  convicted  of 
a  felony,  the  policy  was  not  forfeited 
where  the  Insured  died  i>endlng  a 
motion  for  a  rehearing  on  appeal 
from  a  conviction  of  manslaughter, 
under  Code  Cr.  Proc.  art  884.  provia- 
Ing  f  at  the  judgment  of  conviction, 
if  suspended,  does  not  become  final 
while  an  appeal  remains  undeter- 
mined, and  Pen.  Code  art  27,  declar- 
ing that  an  accused  person  Is  a  con- 
vict only  after  final  condemnation  br 
the  court  of  last  resort  to  which  rt 
may  have  been  thoughtproper  to  ap- 
peal. Woodmen  of  the  world  v.  Dodd, 
(Tex.  CMv.  A.)   134  SW  254.  265. 

[d]  Bsous  befors  tilal  aa  affeet- 
iag. — Rev.  (^ode  p  169  {  6,  providing 
that  the  supreme  court  may  strike 
from  the  rolls  any  attorney  who 
shall  have  been  convicted  of  any  fel- 
ony, means  an  actual  "conviction" 
in  Its  strict  legal  sense,  and  an  at- 
torney cannot  be  struck  from  the 
rolls  under  this  section  merely  be- 
cause It  haa  been  proved  that  he  has 

?ia8sed  counterfeit  notes,  knowing 
hem  to  be  such,  has  I>een  Indicted 
therefor  and  confined  in  jail,  and  has 
escaped  before  trial.  State  v.  Fore- 
man, 8  Mo.  602,  603. 

[e]  •^OOBVletaa  of  adaltacr."— A 
statutory  phrase  which  has  been  con- 
strued to  mean  convicted  of  adultery, 
not  only  by  proof  and  verdict  of  the 
fact,  but  by  a  judgment  of  the  court 
on  the  fact,  convicting  of  the  adul- 
tery, and  adjudging  a  dissolution  of 
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the  well  settled  meaning  of  the  term  as  ordmarily 
used  in  uinstitutional  and  statutory  provisions.** 
According  to  many  eases  in  the  books,  the  term  has 
often  been  used  as  synonymous  with  "attai&ted."^ 
There  is,  however,  a  distinction,  in  that  a  man  is 
^aid  to  be  convicted  before  judgment,  if  he  be  con- 
victed by  confession,  verdict,  or  recreancy^  but 
when  judgment  is  had  on  verdict,  confession,  or  . 
recreancy,  or  upon  outlawry  or  adjuration,  then  the 
accused  is  said  to  be  "attainted."* 

Convicted  felOn.  Strictly,  one  guilty  of  a  crime 
•which  would  have  involved  a  forfeiture  of  goods 
and  chattels  at  common  law;*  the  term,  however, 
has  been  extended  to  include  one  convicted  of  a 
misdemeanor,  as  in  violation  of  the  license  law.* 
This  expression  describes  a  class  of  persons  against 
whom  the  public  ought  to  be  guarded,  and  meaas  a 
person  who  shall  be,  or  shall  have  been,  convicted 
of  felony.* 

OONVIOT  OOODS.^ 

CONVIOTIO  DOMIin.  The  belief  by  the  pos- 
sessor that  he  is  the  owner  of  the  thing  posseesed,* 
and  no  one  can  consider  hiiAself  the  owner  of  a 


the  then  exIatlnK  marriiiKe  contract, 
so  that,  it  beins  nausht,  another  new 
marriase  might  be  had  but  for  the 
prohibition  of  the .  statute.  Schlfter 
V.  Pruden.  64  N.  Y.  47,  51.  See  gen- 
erally  Adultery  8  C.  J.  p  10;  Divorce 
(14  Cyc  5971. 

M.  McKannay  v.  Horton,  161  Cal. 
711.  722.  91  P  S98,  121  AmSR  14S,  18 
IjRANS  661   (Mr  Angellottl,  J.). 

1.    Stroud  jud.  D. 

a.  Colce  Inst,  p  391  [quot  Quin- 
tard  V.  Knoedler,  E3  Conn.  48S.  487, 
2  A  752.  65  AmR  149;  Shepherd  v. 
Peo.,  24  HowPr   (N.  Y.)  388,  401], 

3.  Colie  Inst,  p  391  [quot  Quin- 
tard  v.  Knoedler.  63  Conn.  485,  487. 
2  A  762.  66  AmR  149:  Shepherd  v. 
Peo..  24  HowPr  (N.  Y.)  388.  401]. 
See  also  Attainder  6  C.  .1.  p  &4(;  At- 
taint 6  C.  J.  p  647. 

*,     Perry  v.  Man.  1  R.  I.  268.  266. 

5.  Perry  v.  Man,  1  R.  I.  283.  266. 

6.  Stroud  Jud.  D. 

7.  Ooavtot  ffoo4si 

License    for    sale    of    see    Ciommerce 
II  107  note  68  [a].  142  note  81  faj. 
Rivera,    '" 


>.     Lampon 

i21,  328. 


,    .        V.    Rivera,  •  16    Porto 
Rloo  32_.  _::. 

9.  Lampon    v.    Rivera,    1<    Porto 
Rico  321,  328. 

10.  Ooavletloai 

Generally     see    Criminal     Ii,aw     [12 
.     Cyc  27«]. 
As  affecting: 

Administrator    see    EUecutors    and 

AdmUnistratorB   [18  Cyc  96]. 
Applicant    for    liquor    license    see 
intoxicating     Liquors     [23     Cyc 
12Z]. 
Juror  see  Juries  [24  Cye  198].. 
Witness    see    Witnesses    [40    Cyc 
2206,    2607]. 
'Averment    of    In-    Indictment    or    in- 
formation see  Indictments  and  In- 
formations [22  Cyc   171]. 
Disqualification  for  olBce  by  see  Of- 
ficers   129    Cyc    1386]. 
E>ridence    of   probable   cause   in   ma- 
licious  prosecutions  see  Malicious 


thing  if  he  does  not  aoauire  it  by  virtiDs  df  some 
original  or  derived  title.'  * 

OONVICTION.'o  [i  1]  A.  Popnlwr  XM^iiiK. 
The  term  "conviction,"  as  its  oompositiMi'  (ooo- 
vineo,  convictio)  sufficiently  indicates,  signifies  thb 
act  of  convicting  or  overthrowing  one;^'  the"'stafc 
of  being  convinced;"  strong  persuasion  or  belief;** 
a  condemnation."  .     ^    '  ••  *  • 

[i  2]  B.  Lagal  Meaningft— 1.  In  amvttl.''th 
criminal  procedure  the  word  is  of  equivocal  Yneart- 
ing,^*  and  because  of  the  varied  senses  in'  w'hieh  ft 
is  used,  is  difficult  of  definite  signification  ;'*^  it  nitlj*, 
however,  for  the  purpose  of  classificatiod  b'e  sail! 
to  have  three  meanings:  (1)  General;  (2)  onlih^ry*; 
end  (3)  technical."  In  its  general  or  compreheii- 
'sive  sense,  the  term  has  been  disflrted  as  tfee  over- 
throw of  the  defendant  by  the  establishment  of'-iiia 
guilt,'*  implying  that  one  has  been  fduhd  ^iliy^ct 
some  criminal  offense;'*  the  finding  of  guUt.;?'  t}m 
finding  a  person  guilty  of  an  offense;"- the  act  ojf 
proving  g^ilt  of  an  offense  charged  against  a  partv 
by  a  legal 'tribunal;"  the  adjudging  of  a  ];tersoo 
guilty  of  an  offense  by  a  court  or  other  authoriiyr  ot 

P  929;  Blair  v.  Com.,  26  Griatt:  (tk 
Va.)  850,  853;  Reg.  .v.  Zickrlcli, 
(Man.)  6  CanCrCas  380,  .386;  In  vp 
Fraaor,   13   N.   S._  354,   3641.2  See  .J^V 


Prosecution  (26  Cyc  411. 
round   for  divorce  see  Di^ 
Cyc  598]. 


Ground   for  divorce  see  Divorce   (14 


On  Sunday  see  Sunday  (37  Cyc  688]. 
Prerequisite  to  obtainlna  reward  see 

Rewards   [34  Cyc   1744). 

"After  eoBvtottoB"  see  After  2  C. 
J.  p  396  note  42. 

Attainder  ditto  gal  shed  see  At- 
tainder «  C.  J.  p  546  note  6  [a]. 

"Befov*  eOBVlctton''  see  Before  7 
C.  J.  p  1028  text  and  note  83. 

Tonner  coavlotlon  see  Autrefois 
Convict  6  C.  J.  p  871;  Former  Convic- 
tion (19  Cyc  14321.  See  also  Consti- 
tutional Law  i  $73;  C^rlminal  Law 
[12  Cyc   269,    691]. 

"nil  oonTiottoa"  see  Full  [20  Cyc 
866  noU  87]. 

"Froascat*  to  ooaiTlctlon''  see  Pros- 


ecute [32  C^c  686  note   53]. 

Warrant  dlstlagnlshed  see  War- 
rant [40  Cyc  4901. 

11.  U.  S.  v.  Watklnds,  6  Fed.  162. 
158.   7  Sawy.   86. 

15.  Webster  Int.  D. 
13.     Webster    Int.     D.      See    also 

Abiding  Conviction  1  C.  J.  p  303. 

[a]  "SelllMiat*  oonvleUoa."— A 
deliberate  conviction  formed  by  a 
Juror  of  the  prisoner's  guilt  Is  prima 
facie  a  disqualification,  the  term 
"deliberate  eonvictlon"  being  the 
equivalent  of  "a  fixed  opinion."  Alli- 
son V.  Com.,  99  Pa.  17.  30  (where, 
however,  it  was  held  that,  although 
the  examination  in  chief  apparently 
showed  that  the  Juror  had  form<WI  a 
fixed  opinion,  the  cross-examination 
showed  that  such  was  not  actiially 
the  case). 

[b]  Aa  applyliiv  to  a  gxaad  Jaxy 
wltas— ■  The  phrase  "on  conviction 
of  such  refusal,"  In  a  statute  au- 
thorising grand  Jurors,  on  the  re 
fusal  of  witnesses  to  appear  and  tes- 
tify, to  require  a  Justice  to  commit 
to  Jail  such  witnesses  on  conviction 
of  such  refusal,  does  not  mean  on 
conviction  of  an  offense  after  trial, 
but  simply  means  on  being  con- 
vinced of  such  refusal  in  any  satis- 
factory manner,  and  especially  by 
the  persistence  of  the  witness  in  his 
refusal.  In  re  Clark,  65  Conn.  17, 
28.  31  A  622.  28  LRA  242. 
•  14.  Bouvier  L.  D.  [quot  Egan  v. 
Jones,  21  Ncv.  43S.  486.  32  P  929; 
Blair  V.  Com.,  26  Oratt.  (86  Va.)  860, 
863;  Reg.  v.  Zickrick,  (Man.)  6  Can 
CrCaa  380.  385;  In  re  Fraser,  18  N. 
S.  364.  364]. 

16.  Stroud  Jud.  D.  [quot  Reg.  v. 
Hawbolt.  33  N.  S.  166.  178] ;  Com.  v. 
Minnich,  250  Pa.  3(3,  367,  91  A  666, 
LRA1916B    950. 

16.  See  cases  infra  notes  18-92. 

17.  See  cases  infra  notes  18,  29, 
65. 

M.  U.  S.  V.  Watklnds.  6  Fed.  162, 
168.   7  Sawy.   85. 

19.  McMahon  v.  Mead,  30  S.  D. 
616,   522.    139   NW    122. 

[al  To  what  proeeadlnn  appli- 
osDls.— "In  Its  most  extensive  sense 
this  word  slgnfles  the  giving  Judg- 
ment against  a  defendant,  whether 
criminal  or  civil.  In  a  more  lim- 
ited sense  it  means  the  Judgment 
given  against  the  criminal.  And  In 
Its  most  restricted  sense,  It  Is  a  rec- 
ord of  the  summary  proceedings 
upon  any  penal  statute,  before  one 
or  more  Justices  of  the  peace,  or 
other  person  duly  authorised,  in  a 
case    where    the    offender    has    been 

convicted    and    sentenced;    this    last    ,...._.,    ,    ..b».. 

has  usuallv  been  termed  a  summary     433.   435,   32   P  9291. 

conviction. '      Bouvler    L.    D.     [quot  I      33.    Com.  V.  McDermott,  17  Pa.  8u- 

Egan  v.   Jones.  21   Nev.  438.  43B.  32 'per.  1.  7  (cit  Wharton  U  Let]. 


son  V.  Staples,  48  Me.  123,  12/  (whe^ 
It  is  said:  'Conviction' '  is  .  ah  ad- 
judication that  the  accused  i^  guiltjj. 
It  Imports  all  that  the  statute  re- 
quires before  holding  one  :to  bail, 
and  more.  It  involves  riot  onl^  the 
corpus  delicti,  and  the  probabia 
guilt  of  the  accused,  but  hie  actual 

fuilt").  To  same  effect  Ammidori  v. 
mith,  1  Wheat.  (U.  S.)  447,  4.L.  ed. 
132  [quot  Judge  v.  Powers,  16b  Iowa 
261,  254,  136  NW  315,  AnnCasl916B 
280;  Gllmore  v.  State,  3  Okl.  Cr.  639, 
640,  108  P  416,  139  AmSR  981]  (pa- 
Marshall,  C.  J.);  Canlleld'v.  Mltchelf, 
43  Conn.  169,  172:  Peo.  v.  Thorntod, 
26  Hun  (N.  Y.)   466,  466.  . 

[b]  As  amU.oM,VI»  4iatr  ^  aott  tS 
a  oonxt  of  fQatlce.->Where  a  statu^ 
provided  that  the  board  of  police  of 
a  city  might  remove  members  of  tM 
force  on  their  conviction  of  certain 
offenses,  It  was  held  that,  conviction 
in  this  connection  nieaht'a  c^osviv- 
Mon  in  the  onllnary  courts:  of  Jua- 
tice,  and  that  the  statute,  cqiilernffil 
no  .  aulhority  on  the  '  bo.ird ,  to  try 
members  of  the  force  for  6Ucb<  of- 
fenses, the  court  saying:,  .''The.  i^^ 
that  the  board  of  police  may.,try.aMI 
convict  persons  chargoti'  .aillh  p«5- 
Jury  or  murder,  arson,  er  pther  legal 
"ffence,  is  simply  pcopoa'teroui. 
Those  offences  can  only,  be  -tHQ^.by 
a  Jury,  and  in.  tha  mt'de,'pr<>vr(lifd.w 
law.  Neither  an  act  of  th^  Lcgislct- 
ture,  nor  the  consent  of  the  aocusea. 
Will  Justify  a  trial  for  thebe-xjITences 
in  apy  diilercnt  manner  /rlie'  word 
'conviction,'  an  used  In  this  s^lon, 
has  the  same  meaning  .as  when  'used 
in  similar  statutes.  It  meana>a  Judg- 
ment of  guilty  pronoun'dtDd  against 
the  accused  by  the  tribuiiaLL'  anaJn 
the  mode  prescribed  By.  Ia*r7?  Peo.  v. 
New  York  Police  Comrs.,  20°HUn  [li. 
Y.)    333,  337. 

90.  Judge  v.  Powers.  166  ,  lowa 
251,  254,  136  NW  316,  AnnGarfl915B 
280;  Peo.  V.  Adams,  95  Mich.  641. 
543,  55  NW  461  [clt  State  y.  Volmer. 
6  Kan.  379,  383;  Nason  v.  Stadpl£s,  48 
Me.  123,  127;  Stevens  v.  Pfeo.,  1  Hill 
(N.  Y.)  261,  262;  ,  Bishop.  Cr.  .  L. 
f_963];  State  v.  King's  County  Sutifer. 
Ct..  79  Wash.  570,   673,  140  P  555. 

21.  Rapalje  &  L.  L.  .D.  [quoit 
Hempstead  County  v.  McCullora.  6,8 
Ark.  159,  161.  24  SW  9  (where  it  Id 
said:  "Bouvler's,  Black's,  BvirrHl'% 
Anderson's,  give  nothing  which,  ear- 
presses  it  more  succlnfcltly  or  m»re 
completely" )j^Egan  v.  Jones;  21  Nev. 
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competent  jnriadiction;'*  an  adjndieation  that  the 
accused  ia  guilty;**  the  asoertainment  of  the  de- 
fendant's guilt;*"  a  determination  of  guilt  in  a 
oriminal  prosecution,^  according  to  some  known 
legal  mode."  These  modes  are:  (1)  By  confessing 
the  offense,  and  pleading  guilty;  or  (2)  by  being 
found  BO  by  the  verdict  of  a  jury." 

[f  3]  2.  Ordiauy  Legal  Meaolng.  The  term,  as 
crdinanly  used  in  legal  phraseology  to  designate  a 
particular  stage  of  a  criminal  prosecution  triable  by 
«  jury,  has  been  defined  as  the  confession  of  the 
accused  in  open  court;**  ^  confession^  in  open 
■eoort,*^  even  where  there  has  been  no  judgment;" 
the  establishment  of  guilt  by  plea  of  confession;** 
guilt  ascertained  by  a  confession;**  guilt  ascer- 
tained by  means  other  than  a  judgment;*'  the  as- 


certainment of  the  guilt  of  a  vtrty  by  a  plea  of 
guilty;**  an  admission  of  guilty,  a  plea  of  guilty** 
by  defendant**  to  a  charge  duly  presented;**  that 
particular  stage  of  a  criminal  prosecution  when  a 
plea  of  guilty  is  entered  in  open  court;**  that  par- 
ticular stage  of  a  criminal  prosecution  when  a  ver- 
dict of  guilty  is  deteimined  by  a  jury;**  the  ascer- 
tainment of  the  guilt  of  a  party  by  the  verdict  of  a 
jury;**  the  determination  of  the  fact  of  guilt  by  a 
verdict  of  a  jury;**  guilt  ascertained  by  a  verdict;** 
a  finding**  or  verdict*'  of  guilty  after  trial;  the 
finding  of  a  jury,**  by  verdict,  that  the  accused  is 
guilty;*'  the  finding  of  a  person  guilty  by  verdict 
of  a  jury;*"  the  fin£ng  of  guilty" by  a  jury;"  a  find- 
ing of  guilty  of  a  criminal  offense;**  the  finding  of 


■3.  Ehc  p.  Kearney,  7  Wheat  (IT. 
8.)   S8.  44.  E  L..  ed.   891. 

at.  Naaon  v.  Staples,  48  Me.  123 
tQuot  Judse  T.  Powers,  156  Iowa  251. 
154.  1*6  NW  315,  AnnCasl915B  2801; 
Sawickt  V.  Keren.  79  N.  J.  L.  882. 
484.  76  A.  477;  Ollmore  v.  SUte,  8 
Okl.  Cr.  6S»,  640.  lOS  P  416,  139 
AmSR  981. 

[a]  As  aajMiflloation  of  ooatesnpt 
of  court  Is  a  "conviction."  In  re 
ShuU.  221  Mo.  623.  687,  121  SW  10, 
188  AraSR  4»6:  Sharp  v.  State.  102 
Tenn.  »,  11.  48  SW  752;  78  AmSR  851. 
48  t>RA  788.  But  see  Buckln(;hani 
V.  Peo.,  <6  111.  A.  269,  272  (where  it 
waa  held  that  neither  a  fine  for  con- 
tempt nor  a  Jndnnent  in  proceedings 
by  ad.  fa.  on  a  forfeited  recogmizanco 
was  a  conviction  within  the  mean- 
ing of  the  statutory  provision  allow- 
ing tho  state's  attorney  conviction 
fees). 

Jb]  As  ImporttBff  aetual  nttt, — 
Whero  a  person  accused  of^  crime 
was  ordered  by  a  court  of  prelimi- 
nary Jurisdiction  to  enter  recogni- 
sance for  his  appearance,  and  he  neg- 
.'leoted  80  to  do,  a  mittimus  was  Is- 
sued for  him  to  be  committed  to 
await  his  trial,  stating  that  he  had 
been  convicted  and  ordered  to  rec- 
.ognlse.  0n  a  writ  of  personal  re- 
vTevin  de  homlne  repleglando  the 
mittimus  was  held  sufllclent;  and  the 
court  said:  "It  Is  alleged  that  the 
accused,  upon  his  hearing,  had  been 
'convicted'  of  the  offence.  Though 
the  magistrate  had  no  authority  to 
■entence.  he  had  authority  to  try  the 
.ease.  He  required  the  accused  to 
plead  to  the  charge;  and.  upon  that 
plea,  after  the  hearing,  ne  con- 
Ticted  him.     'Conviction'    Is  an  ad- 

Iudication  that  the  accused  is  guilty, 
t  Imjiorta  all  that  the  statute  re- 
.^nires  before  holding  one  to  ball, 
and  more.  It  involves  not  only  the 
corpus  delicti,  and  the  probable 
guilt  of  the  accused,  but  his  actual 
guilt.  I  think  the  mittimus  suffl- 
cienL"  Nason  v.  Staples,  48  Me. 
1S8.  1«7  (per  Davis.  J.).  .    ^ 

as.  Smith  V.  Thomas.  141>  K.  C. 
160.  168.  68  SB  778;  Bugbee  v.  Boyce, 
68  Vt  811,<814,  86  A  330. 

96.  Western  Union  Tel.  Co.  v. 
State,   86  Nebr.   17.   21,   124   NW  937. 

«T.  U.  8.  V.  Watklnds,  6  Fed.  152. 
158,  7  Sawy.  86;  Smith  v.  Thonms, 
14*  N.  C.  100,  101,  62  BE  772. 

IS.  4  Blarkstone  Comm.  p  382 
fquot  Healey  v.  Martin.  83  Misc.  236, 
»4*.  68  NTS  418:  Burgess  v.  Boete- 
feur,  7  M.  A  O.  481.  498.  49  tXTL  481, 
185  Reprint  193]:  2  Cromoton  Just. 
D  •  fouot  Gx  o.  Brown.  68  Ctil.  176. 
179.  8  P  829:  Blair  v.  Com..  25  Gratt. 
(66  Va.)  850,  853  (where  It  is  said: 
"Conviction  is  either  when  a  man  Is 
cratlawed.  or  appeareth  and  confess- 
eth.  or  is  found  guilty  by  the  In- 
oueat:  and  when  a  statute  exf^ludea 
from  clergy  persons  found  guilty  of 
felony,  etc..  it  extends  to  those  who 
are  convicted  by  confession")!;  8 
Dane  Abr.  po  684.  536  [quot  Com.  v. 
Ix>ckwood.  109  Mass.  323.  328.  12 
AmSR  6991  (where  it  Is  said:  "Con- 
viction Is  on  confession  or  verdict"); 


U.  8.  V.  Watklnds,  6  Fed.  152,  168. 
7  Sawy.  86;  State  v.  Barnes,  24  Fla. 
163.   157,   4   S    560. 

M.  Com.  V.  Lockwood,  109  Mass. 
323,  326,  12  AmR  699  [quot  State  v. 
Barnes,  24  Fla.  163.  167.  4  S  560; 
Peo.  V.  Fabian,  192  N.  T.  443.  450. 
85  NB  672.  127  AmSR  917,  18  LRAN3 
684,  15  AnnCas  1001;  Peo.  v.  Adams, 
95  Mich.  541,  648,  66  NW  461;  Oil- 
more  V.  State,  3  Okl.  Cr.  639,  640,  108 
P   416,   139  AmSR  981. 

30.  U.  S.  V.  Qilbert.  85  F.  Cas.  No. 
15.204.  2  Sumn.  19,  40;  Smith  v. 
Thomas,  149  N.  C.  100,  101,  62  BE 
77  ^ 

81.  Sniith  V.  Thomas,  149  N.  C. 
100.   101,   62  SB  772. 

as,  U.  S.  V.  Oibert,  86  F.  Cas.  No. 
15.804,   2  Sumn.   19.   40. 

93.  State  t.  Plshner.  73  W.  Va. 
744.  745.  81  SE  1046.  58  LRANS  369. 

34.  Com.  V.  McDermott.  37  Pa. 
Super.    1.    6. 

36.  Com.  V.  McDermott,  87  Pa. 
Super.  1,  6. 

38.  State  v.  Barnes,  24  Fla.  168, 
157.  4  S  660. 

37.  Bugbee  V.  Boyce,  68  Vt.  811, 
314.   35  A   880. 

38.  Bishop  Statutory  Olmes 
I  348  [quot  Ex  p.  Brown.  68  Cal.  176. 
179.  8  P  8291;  State  v.  Redman.  181 
Ind.  882.  842.  109  NB  184:  Peo.  v. 
Adams,  95  Mich.  541,  543,  65  NW  461. 

39.  Bishop  Statutory  Crimes 
I  348  [ouot  E!x  p.  Brown,  68  CTal.  176, 
179.  8  P  829]. 

40.  State  V.  Redman,  188  Ind.  S88, 
342.   109  NE  184. 

41.  Gllmore  v.  State,  8  Okl.  Cr. 
639.    640.    108   F   416.   189  AmSR   981. 

48.  Gllmore  v.  State,  3  Okl.  Cr. 
689.   640,   108   P   801,   189   AmSR   981. 

43.  State  v.  Barnes,  14  Fla.  163, 
157.  4  S  660. 

44.  Dial  V.  Com..  142  Ky.  32.  38. 
183  SW  976:  Snodgrass  v.  State. 
(Tex.  Cr.)  150  SW  162.  172.  41  LRA 
NS  1144;  State  v.  Plshner.  78  W.  Va. 
744.  745.  81  SE  1046.  52  LRANS  869. 

48.  Com.  V.  McDermott,  87  Pa. 
Sunrr.  1.  6. 

4&  State  V.  Redman,  188  Ind.  888. 
348.  109  NB  184;  State  v.  Wltham, 
70  Wis.   473,   476,  86  NW  934. 

[a]  MnOlitg  of  oonrt  laclndeA. — 
The  finding  of  a  court  that  a  mar- 
ried man  has  abandoned  his  wife  has 
been  held  a  conviction,  within  the 
meaning  of  the  term  as  used  in  a 
statute  providing  for  the  report  of 
such  convictions  to  the  annellste 
court.  State  v.  Wltham.  70  Wis.  473. 
+76.  36  NW  934  (where  the  court 
said:  "The  attorney  general  sux- 
ge8t<i  there  may  be  a  doubt  as  to 
whether  the  rase  Is  properly  before 
us.  because  there  has  been  no  con- 
viction. The  court,  however,  has 
fou^d  the  fncts  which  show  that  de- 
fendant is  liable  for  the  penalty  of 
the  statute,  and  this  finding  may  be 
treated  as  equivalent  to  the  verdict 
of  a  jury.  At  all  events,  we  have 
deemed  it  best  to  give  our  decision 
unon  the  questions  certified  by  the 
municipal  court"). 

47.  Statn  v.  Redman,  183  Ind.  882, 
342,   109  NE  184. 


w.     l3lBnop  Btacuiory  i^ni 
[quot  U.  S.  V.  Watklnds,  6 
168,    7    Sawy.    85;    Ebc    p.    B 
Cal.    176,    179.    8    P    8291: 


«.  Reg.  V.  Blaby,  [1894]  8  Q.  B. 
170.^  172. 

Bishop  Statutory  Crimes  I  84< 
-    ~         —    -      -      J  j.,^  jjj^ 

Brown.  68 
Judge  V. 
Powers.  156  Iowa  251,  254.  186  NW 
315,  AnnCaslSlSB  280;  Blaufus  v. 
Peo.,  69  N.  T.  107,  109.  26  AmR  148 
[quot  State  V.  Townley.  147  Mo.  205, 
209.  48  SW  8331;  SchlfTer  v.  Pruden, 
64  N.  T/  47,  62  fquot  Peo.  v.  Fa- 
bian, 192  Ni  T.  448.  449.  86  NE  672. 
127  AmSR  917.  18  LRANS  684.  IS 
AnnCas  100];  Doughty  v.  DeAmoreel, 
22  R.  I.  ISS.  169,  -46  A  fflS;  Reg.  v. 
Blaby,    [1894]    8   Q.   B.   170.   172. 

so.  Bouvler  L,.  D.  (quot  Mei<sner 
V.  Peo..  45  N.  Y.  1.  12;  Hartley  v. 
Henretta,  86  W.  Va.  222.  227.  18  SE 
876];  Jacob  L.  D.  (quot  Ex  p.  Brown. 

68  <:al.  176.  179.  180.  8  P  8891;  1 
Bishop  Cr.  Li.  |  223  [quot  Fanning  v. 
State.  47  Ark.  442,  448,  8  SW  70; 
Peo.  v.  Rodrigo.  69  Cal.  601,  606.  11 
P  481;  Com.  v.  McDermott,  87  Pa. 
Super.  1,  8;  White  v.  Com.,  79  Va. 
611,  615];  2  Bishop  O.  L..  I  908 
[quot  Ex  p.  Brown,  supra];  Bishop 
Statutory  Crimes  I  848  (quot  U.  S. 
V.  Watklnds.  6  Fed.  168.  168.  7  Sawy. 
85;  Ex  p.  Brown,  supra;  Quintard 
V.  Knoedler.  58  Conn.  486.  487.  2  A 
762.  65  AmR  149;  State  v.  Barnes, 
84  Fla.  153,  157,  4  S  660;  State  v. 
Molse.  48  La.  Ann.  109,  120.  18  S  948. 
36  LRA  701];  State  v.  Wilson,  14  Ls. 
Ann.  446.  448  [dt  1  Chttty  Cr.  L.  pq 
601.  658];  Francis  v.  Weaver.  76 
Md.  467.  467,  36  A  418;  Com.  v.  Gor- 
ham,  99  Mass.  420.  422  (quot  Com.  v. 
Klley.  160  Mass.  826,  886.  88  NE  55; 
Com.  V.  Lockwood,  109  Mass.  823, 
880.    12   AmR   6991:   Btaufus   v.   Peo., 

69  N.  T.  107.  109.  26  AmR  148:  Schlf- 
fer  V.  Pruden.  64  N.  T.  47.  68:  Wll- 
moth  V.  Hensel.  161  Pa.  800.  806.  86 
A  86,  81  AmSR  788  (dt  Smith  v. 
Com.,  14  Serg.  A  R.  (Pa.)  69.  70]. 
Compare  Williams  v.  U.  8..  18  Ct.  CI. 
192.  193  (where  the  court  said: 
"When  the  Government  offers  a  re- 
ward for  information  which  shall 
lead  to  the  'conviction'  of  persons  il- 
legally operating  distilleries,  the 
conditions  of  the  offer  irlll  be 
deemed  compiled  with  if  there  be  s 
verdict  of  guilt  followed  by  a  mo- 
tion of  the  district  attorney  to  sus- 
pend Judgment  on  the  pajrment  of  all 
costs  by  the  ortsonera"):  State  v. 
Alexander.  76  N.  C.  281,  888,  88  AmTt 
675  [quot  Ex  p.  Brown,  68  Cat  174. 
180.  8  P  889]  (where  Read.  J.,  speak- 
ing for  the  court,  said:  "Tlie  word 
Is  ordinarily  used  to  denote  the  ver- 
dict of  the  Jury,  guilty.  How  did 
the  Jury  find?  Guilty;  or  they  con- 
victed him.  What  did  the  Judge  do? 
Sentenced  him  to  be  hanged.  This 
is  the  language  ordinarily  used  in 
such  matters,  both  in  conversation 
and  In  books.  law  and  literary.  It 
Is  never  said  that  the  Jury  sen- 
tenced him  nor  that  the  Judge  con- 
victed him"). 

81.  Com.  V.  Minnlch.  860  Pa.  3(3. 
369.  95  A  665.  LRA1916B  950. 

88.  McMahon  v.  Mead,  30  S.  a 
616,   622,  139  NW  122. 


For  later  oases,  develooments  and  ohangea  In  the  law  see  cumulative  Annotationa,  same  title,  page  and  note  number. 


CONVICTION 
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a  vetrdiet  of  guilty;"  finding  the  party  guilty ;•* 
H  jury  finding  that  the  person  is  goilty;*'  a  ver- 
dict, even  where  there  has  been  no  judgment;" 
the  verdict  of  guilty**  pronounced  by  a  jury;'*  the 
verdict  returned  against  one  by  the  jury,  which 
ascertains  and  publishes  the  fact  of  his  guilt;*" 
also  the  decision  overruling  a  demurrer.*^  It  has 
been  said  that,  while  the  word  may  be  used  as  sig- 
nifying the  sentence  pronounced  on  the  verdict,  or 
the  record  of  conviction,  including  inter  alia  the 
verdict  and  sentence,**  stUI  such  meaning  ought  not 


to  be  atitrtbuted  to  it,  unless  there  is  something  in 
the  e<mtext  to  indicate  that  it  was  used  in  sutii 
sense,''  and  that  "sentence"  is  the  appropriate 
word  to  denote  the  action  of  the  court  before  whick 
the  trial  is  had,  declaring  the  consequences  to  th^ 
convict  of  the  fact  thus  ascertained.**  \ 

[$  4]  8.  Technical  Meaning.  The  word  wfaea 
used  in  its  more  restricted  and  technical  signifioa.- 
tion  has  been  defined  as,  the  final  judgment**  in  a 
prosecution;**  a  final  judgment,  conclusively  estab- 
lishing guilt;"  the  final  jwlgment  pf  the  trial  court. 


63.     HIU  V.  State,  41  Tex.  263,  266. 

6^  Qulntard  v.  Knoedler,  63  Conn. 
486.   487,  2  A  762,   66  AmR  149. 

SO.  Com.  V.  Qorham,  99  Mass. 
480.  422  (auot  Davis  v.  State,  134 
"W^ls.   6S2.   638,   116    NW  160]. 

S6.  U.  S.  V.  Gilbert,  26  F.  Cas.  No. 
15,204.  2  Sumn.  19,  Aff.  Wllmoth  v. 
Henael,  161  Pa.  200.  26  A  86,  31  Am 
SR  7S8  [quot  Com.  v.  McDermott.  87 
Pa.  Super.  1.  7]    (per  Paxton.  C.  J.)- 

87.  Wllmoth  V.  Hensel,  161  Pa. 
200,  25  A  86.  31  AmSR  738  [quot 
Com.  V.  McDermott,  37  Pa.  Super.  1, 
7]    (per  Paxton,  C.  J.). 

68.  Ex  p.  Brown,  68  Cal.  176,  178, 
8  P  829;  State  v.  Morrill.  106  Me.  2P7. 
209,  73  A  1091;  State  v.  Alexander, 
76  N.  C.  281,  232,  22  AmR  676  [qnot 
Oilmore  v.  State,  3  Okl.  Cr.  639,  642, 
108    P   416,    139    AmSR   981]. 

89.  Ex  p.  Brown,  68  Cal.  176,  178, 
8  P  829;  Qulntard  v.  Knoedler,  63 
Conn.  486,  487,  2  A  752,  56  AmR 
149;  Smith  T.  Thomas,  149  N.  C.  100, 
101.  62  SE  772:  State  v.  Alexander, 
76  N.  C.  231,  232,  22  AmR  675  [quot 
Oilmore  v.  State,  3  Okl.  Cr.  639,  641. 
108  P  416,  139  AmSR  981];  Tork 
County  V.  Dalhousen,  46  Pa.  372, 
875;  Bngbee  v.  Boyce,  68  Vt.  311, 
314.  16  A. 330;  In  re  Warner,  1  CanLJ 
NS  16,  18. 

90.  Com.  T.  Lockwood,  109  Mass. 
S23,  826,  12  AmR  699  [quot  State  v. 
Barnes.  24  Fla.  163,  167.  4  S  660: 
Peo.  V.  Fabian,  192  N.  T.  443,  460,  86 

.  NE  872.  127  AmSR  »17,  18  LRANS 
684,  16  AnnCas  1001;  Peo.  v.  Adams, 
95  Mich.  541,  643.  66  NW  461;  Oil- 
more  V.  State,  t  Okl.  Cr.  639,  640,  108 
P  416,  139  AmSR  981. 

61.  State  r.  Morrill,  106  Me.  207, 
209,  73  A  1091;  Foster's  Case,  11 
Coke  ^6b,  69b.  77  Reprint  1222 
(where  a  judgment  on  demurrer  was 
beld  a  conviction).  But  see  Rez.  v. 
F^derman,  T.  &  M.  286,  293  (where 
a  statute,  11  &  12  Vict,  c  78,  create<1 
a  court  of  criminal  appeal,  and  pro- 
vided that,  when  any  person  had  been 
convicted,  etc.,  the  judge,  etc.,  be- 
fore whom  the  case  was  tried,  mlKht 
in  his  discretion  reserve  a  case 
stated,  with  any  questions  of  law, 
for  the  consideration  of  said  court, 
and  on  an  indictment  to  which  de- 
fendants demurred,  on  judgment  for 
ttae  crown  on  the  demurrer,  the 
judtre  reserved  the  question  as  to  the 
validity  of  the  indictment  It  was 
held  that  the  court  had  no  jurisdic- 
tion. Lord  Campbell.  C.  J.,  saying: 
"I  find  no  such  power  conferred  upon 
us;  the  statute  refers  to  questions 
which  shall  arise  upon  the  trial,  and 
uhich  after  the  prisoner  shall  have 
t>«en  convicted  may  be  reserved  for 
this  Court,  Looking  at  the  language 
employed,  the  word  'convicted'  must 
be  taken  to  mean  convicted  upon 
verdict:  and  that  really  is  the  trial 
that  takes  place  before  the  jury. 
There  is  no  power  here  griven  to  us 
to  investigate  what  is  done  upon  de- 
murrer before  the  trial  begins"). 

63.     See  infra  |  4. 

68.  Ex  p.  Brown,  68  Cal.  176,  180, 
8  P  829. 

"A  conviction,  in  ordinary  legal 
language,  consists  of  a  plea  or  ver- 
dict of  guilty,  and  it  is  immaterial 
whether  or  not  flnal  judgment  has 
been  rendered  thereon."  2  Bishop  Cr. 
li.  i  903  [quot  Ex  p.  Brown,  68  Cal. 
176.    179,    180.    8    P   829]. 

"When  it  is  said  there  has  been  a 
convlctlpn,    or    one    is    convict,    the 


meaning  usually  is  not  that  sentence 
has  been  pronounced,  but  only  that 
the  verdict  has  been  returned." 
Bishop  Statutory  Crimes  i  348  [quot 
U.  S.  v.  Watkinds,  6  Fed.  162,  168,  7 
Sawy.  86;  Ex  p.  Brown,  68  Cal.  176, 
179    8  P  829]. 

"with  respect  to  some  purposes 
and  consequences,  the  words  'con- 
victed' and  'conviction,'  when  used 
In  a  statute,  mean  no  more  than  the 
judicial  ascertainment  of  guilt  by 
verdict  or  plea."  Com.  v.  Miller,  6 
Pa.  Super.  i5,  39. 

64L  Com.  v.  Lockwood,  109  Mass. 
323,  326,  13  AmR  699  [quot  State  v. 
Barnes,   24  Fla.   153,   157,  4  S  560]. 

[a]  "Bsntaaoe"  dlstlB«vl>bed.— 
(1)  "Sentence  is  a  distinct  thing 
from  the  conviction  whereon  it  is 
founded."  Woodward  v.  Bridges,  144 
Fed.  166,  168.  (2)  "Sentence  is  dis- 
tinct from,  and  independent  of,  the 
judgment,  and  is.  In  fact,  the  flnal 
judgment  In  the  cause.  It  must  be 
pronounced  and  entered  in  all  fel- 
ony cases,  except  in  a  capital  case, 
when  the  death  penalty  is  assessed, 
before  an  appeal  can  be  prosecuted. 
(Code  Crim.  Proo.  arU  791,  792,  798). 
It  is  the  sentence,  therefore,  and  not 
the  Judgment,  which,  under  our  code, 
concludes  the  prosecution  in  the 
trial  court,  and  until  it  has  been  pro- 
nounced It  cannot  be  said  that  the 
conviction  in  the  trial  court  is  com- 
plete, so  aa  to  work  a  forfeiture  of 
civil  rights.  If.  after  sentence  has 
been  pronounced,  no  appeal  is  taken, 
the  conviction  is  complete,  and  its 
consequences  attach  £id  operate  at 
once.  But  if  an  appeal  be  prose- 
cuted, the  effect  of  the  appeal  is  to 
suspend  and  hold  in  abeyance  the  en- 
forcement and  legal  consequences  of 
the  conviction  until  the  judgment  of 
the  court  of  last  resort  has  af- 
firmed the  conviction  had  in  the  trial 
court."  Arcta  v.  State,  26  Tex.  A. 
193.  204.  9  SW  686  [quot  Jones  v. 
State,  32  Tex.  Cr.  135,  136,  22  SW 
404].  (3)  "It  is  settled  that  the  sen- 
tence is  no  part  of  the  conviction. 
It  matters  not  whether  the  guilt  of 
the  accused  has  beefiT  established  by 
plea  or  by  verdict  of  guilty.  When 
no  issue  either  of  law  or  fact  re- 
mains to  be  determined,  and  there  is 
nothing  to  be  done  except  to  pass 
sentence,  the  respondent  has  been 
convicted;  and  the  record  of  that 
conviction  or  the  docket  entries 
where  no  extended  record  has  been 
made,  are  admissible  against  him  to 
prove  such  conviction."  State  v. 
Knowles,  98  He.  429,  431,  57  A  588. 
(4)  "  'Conviction  must  precede  judg- 
ment or  sentence'  .  .  .  'but  is  not 
necessarily  or  always  followed  by  it." 
.  .  .  where  there  is  a  verdict  of 
guilty,  a  motion  for  a  new  trial 
heard  and  refused,  and  a  suspension 
of  sentence,  this  Is  a  discharge  of 
the  defendant  from  his  reccgmlzance 
and  an  end  of  the  case.  The  record 
of  his  conviction  and  the  action  of 
the  court  could  be  pleaded  in  bar  of 
a  sedond  prosecution  for  the  same 
oitense."  Com.  v.  McDermott,  37  Pa. 
Super.  1,  6.  (6)  "While  the  term 
'conviction'  may  refer  to  the  judg- 
ment or  sentence  of  the  court,  it  or- 
dinarily refers  to  the  ascertainment 
of  the  respondent's  guilt."  Bugbee 
V.  Boyce,  68  Vt.  311,  313.  36  A  8S0. 
(6)  Where  defendant  agreed  by  con- 
tract to  pay  plaintiff  for  causing  the 
"conviction'*  before  a  Jury  of  an  in- 


cendiary. It  was  held  that  plaintiff 
could  recover  showin|r  a  verdict  con- 
victing the  alleged  criminal,  although  ■ 
the  court  arrested  tho  judgment  and 
discharged  defendant  on  the  ground 
that  error  was  committed  in  trylnjr 
him'  for  three  distinct  offenses  under 
one        information.  Buckley       V. 

Schwarts,  83  Wis.  804,  306,  61  NW 
611.  To  same  effect  Woods  v.  Stati, 
26  Tex.  A.  490,  10  SW  108;  State  V. 
Kings  County  Super.  Ct.,  79  Wash. 
670,  673,  140  P  566  (where  aehtetico 
Is  defined  by  the  court  aS  "the  judgu 
ment  of  guilt  and  Imposition  of  pen-' 
alty").  See  also  Convict  ants  p.  944 
note  98  [a]j  infra  J  4  note  '70  (a); 
Sentence  [36  Cyc  13771.  « 

68.  Bouvier  L.  D.  tquot'  Pe*.  -t. 
Rodrigo,  69  Cal.  601,  «ro«,  11  P  4(1; 
White  V.  Com.,  79  Va.  611,  616];  Dial 
V.  Com.,  142  Ky.  82,  83,  188  SW  »7<. 

[a]  "JtUUrmsBt  aiuovats  to  eoft- 
vlotton." — (IJ  Roaooe  Cr.  Ev.  p  122; 
Tomlins  L.  D.  414  [quot  Keithler  v. 
State,  18  Miss.  192,  2361.  (2)  "Whda 
conviction  is  made  the  ground'  df 
some  disability  or  special  penalty,  It 
flnal  adjudication  by  judgment  is  ••- 
sentlal.  In  such  cases,  'when  the  Jaw 
speaks  of  conviction.  It  means  a  judg- 
ment, and  not  merely  a  verdict,  whiw 
in  common  parlance  Is  called  a  con- 
viction:' Smith  V.  Com.,  14  Serg.-  A 
R.  (Pa.)  69,  70,  Tilghman,  C.  J."  (3om. 
V.  Miller,  6  fa.  Super,  86,  39.  (t) 
But  "it  doth  not  follow  that  every 
one  who  is  convicted  is  adiudged.* 
2  Crompton  Just.  D  63  [quot  Ex  p. 
Brown,  68  Ckl.  170,  179.  8  P  829; 
Blair  V.  Com.,  26  Gratt.  (66  Va.)  860. 
8611.  See  also  Reg.  v.  Hawbolt,  .*S 
N.  8.  166,  173  (where  the  court  aaia: 
"The  word  'conviction'  is  an  equi- 
vocal word,  but  In  strict  legal  sense 
it  is  used  to  denote  the  judgment  of 
the  court"). 

66.  Dial  V.  Com.,  142  Ky.  82,  84, 
133  SW  976. 

[a]  As  affaetiiijg  a  posAoa.— (1) 
"A  conviction  implies  not  simi^  a 
verdict,  but  alao  a  judgment  .  .  . 
though  ...  it  has  not  generally 
been  held  that  a  judgment  should  be 
actually  entered  before  a  pardon  can 
be  Interposed."  Smith  v.  State, -^ 6 
Lea  (Tenn.)  637,  689  Jquot  Statd  v. 
Garrett,  136  Tenn.  617;  620,  188  SW 
68,  LRA1917B  667].  (2)  "At,  com- 
mon law  the  Crown  exercised  the 
power  of  pardon  at  any  time.  Tfte 
consequence  was  that  crimen  were 
smothered.  The  facts  were  n^t 
brought  to  light.  The  person 
charged  was  not  brought  before  the 
public  and  required  to  answer  the 
charge  and  of  course  the  public  were 
dissatisfied.  But  under  our  Consti- 
tution and  statute  [North  C^arollnaL 
the  person  chare-ed  must  be  brouirht 
before  the  public  in  a  public  trial 
.  .  .  and  the  jury  must  find  hijm 
guilty  and  the  Court  must  sentence 
him.  If  then  he  will  ask  for  par- 
don, he  cannot'  deceive  the  pardon- 
ing power.  The  public  are  In  pos- 
session of  the  facts  and  can  resist 
his  application.  Nor  is  the  pardon- 
ing power  any  longer  irresponsible 
to  the  public;  because  he  has  to  re- 
port the  facts  and  his  reasons  for 
exercising  the  power."  State  V. 
Alexander,  76  N.  C.  231.  282,  28  AmR 
676  [auot  Gilmore  v.  State.  3  OVl. 
Cr.  €i9.  641,  108  P  416.  139  AmSR 
981;  State  V.  Garrett  136  Tenn.  «17. 
623.    188   SW  68.   LRA1917B   6671. 

87.  Com.  v.  Ktley,  160  Mass.  8Sl5, 
326,    23    NE  66. 
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«h;a  pka  or  verdict  of  guilty;**  the  fioAl  judgment  1   of  guihy/'  pronounced  against  the  accused  by  th* 
■ttf  the  court**  in  passing  sentence;"'  the  judgment  1  proper  tribunal,  and  in   the  mode  presoribed  by 


68.  Chapman  v.  State,  S  Okl.  Cr. 
«4t,  644,  108  P  418;  Oilmora  v.  State, 
*  OkL  :Cr.  <>»,  640,  108  P  416.  189 
AmSR  981. 

r.  Ex  p.  Brown,  68  Cal.  178,  178, 
82>  [elt  Blaufus  .v.  Peo.,  69  N.  Y. 
107,  109,  2f  AmR  148];  Card  v.  Foot. 
ST  Conn.  427.  438,  18  A  713;  Lewis  v. 
State,  136  Oa.  3E6.  71  SB  417;  Groves 

jr.  SUte,    76    Oa.    808,    811;    Thornton 

>.  State,  25  Ga.  301,  805;  Faunce  v. 
Feo..  El  111.  811.  818;  State  v.  Blden. 
41  Me.  165.  172;  State  v.  Townley. 
147  Mo.  205,  209.  48  SW  833  [clt 
Slaufus  V.  Peo.,  69  N.  T.  107,  109,  25 
.  AmR  148]:  Blautus  v.  Peo.,  69  N.  Y. 

<107,    109,    25    AmR    148    [cit   Kelthler 

:v.  Stote,  18  Miss.  192;  Rear.  v.  Hlnka, 
1  pen.  C.  C.  84;  Foster's  Case,  11  Re- 
MrtS -107:  2  Dwarrls  Stat.  (2d  L.on- 
aon  ed)  688;  and  clt  or  ouot  State  v. 
.TowBley,  147  Mo.  205.  209.  48  SW 
<8>:  Peo.  V.  Sullivan.  34  App.  DIv. 
644,    648,    64    NYS    638-    Peo.    v.    New 

.York  Police  Comrs.,  20  Hun  (N.  Y.) 
iSS,  887;  Cameron  v.  Tribune  Assoc. 
<    Sily.   Sup.    681,    7   NYS   739:    Sacia 

•  V.  Decker,  1  NYClvProc  47,  66;  Peo. 
T.  SuUlvan.  13  N.  Y.  Cr.  877.  381; 
Com.  T.  Ulller.  6  Pa.  Super.  85.  40]: 
Schtffer  v.  Pruden,  64  N.  Y.  47.  52 
-f  ott  or  quot  Peo.  v.  Ftablan,  192  N.  Y. 
448,  449,  85  NE  672,  127  AmSR  917. 
18  L.RANS  684,  15  AnnCttfl  100;  Blau- 
fua  v.  Peo.,  69  N.  Y.  107,  109.  25 
AmR  148;  Peo.  v.  Sullivan,  84  App. 
Dlv.  544.  648,  64  NYS  588;  Peo.  v. 
New  York  Police  Comrs.,  20  Hun 
(N.  Y.)  383,  S37:  Cameron  y.  Tribune 
AsBoc..  8  Sllv.  Sopv  676.  681.   7  NYS 

.784;  Sacia  v.  Decker,  1  NYClvProc 
47,  66;  Peo.  ▼.  Sullivan,  18  N.  Y.  Cr. 

.877.  381]:  Oilmore  v.  State.  3  Okl. 
Cr.    689,    640.    108    P    416.    139    AmSR 

-■681;  Hill  v.  State,  41  Tex.  253,  255. 
See  also  Qulntard  v.  Knoedler,  53 
Conn.  485,  487,  2  A  762.  55  AmR  149 
(where  the   court   said:      "The   word 

.'conviction,'   when   it   stands  in   such 

.»  connection  with  other  words  as  to 
Indicate  a  secondary  or  unusual 
meaning,  sometimes  denotes  the  final 

'Judgment    of    the    court"};    State    v. 

.'Barnes.    24    Fla.    153,    159,    4    S    560 

'  (where  the  court  said:  "The  word 
'oonvtctlon,'  often  implies  a  ]uder- 
ment'or  sentence,  as  well  as  the  ver- 
dict of  a  Jury");  Francis  v.  Weaver, 

-  76  Hd.  467.  467,  26  A  413  [quot  Bur- 
jutaa  V.  Boetefeur.  7  M.  ft  G.  4U.  49 

'BCIi  481,.  136  Reprint  198  (wherb 
the    court    said:      "In    common    par- 

■  lamc^,    no    doubt    it    [convicted]    is 

-  talrsn  to  mean  the  verdict  at  the 
time    of   trial;    but    in    atriot    le^al 

-  aense  it  is  used  to  denote  the  Judg- 
•  ment  of  the  Court")]. 

■   W.    Sacia  V.  Decker,  1  NYClvProc 

-  if,  66  [quot  Peo.  v.  Sullivan,  81  Apo. 
rrtv.  64? 


'Cr.881]. 


649,  64   NYS   638,    13    N.   Y. 


[a]     'Ventenoe'^   arnoayinons. — (1) 
-Wnire  a  statute  provided  that  when 
-  the  court  shall   sentence  tb  death   a 
,  alavft   the  value  of  such  slave  shall 
.  be  fixed  by  the  court,  and  If  the  slave 
"  is  executed,  or  dies  In  ]ail  after  con- 
TlcUon-  before  the  day  of  execution, 
'  the  value  so  fixed  shall  be  paid,  etc.. 
?  tt  was  held  that  the  legislature  used 
' ,  the    word    "conviction"    in    the    first 
clause  as  synonymous  with  the  word 
.'"sentence"  in  the  second  clause:  and 
tl<erefore.  where  a  slave  died  after  a 
verfllct  of  guilty  but  before  sentence, 
It  *ti^  held  that  his  owner  could  re- 
cover nothing.    Hamilton  v.  Aurtltor. 
U  B.Mjon.  (Ky.)  230,  231.    (2)  Where 
certiin  claims  were   made  for  a  re- 
wwra  'offei'ed  for  information   which 
°  enb'uld.lead  to  the  forfeiture  of  any 
.dlstlltery,   and   to    the   conviction   of 
..  wifi,  person  engaged  In  operating  It, 
,4t  appeared  that  the  persons  said  to 
.'Siavetbeen  covicted  were  found  guilty 
*y  the   Jury,   but   that   Judgment   on 
..tne.VePdlct  was  suspended  at  the  In- 
stance' of.  the    district    attorney   and 
It   was  held   that   the   conditions   of 
.the   offer   were    complied    with;    the 


court  saying:  "The  counsel  for  the 
defendants  has  also  argued  tliat  the 
term  'conviction'  In  the  offer  of  re- 
ward Is  to  be  construed  ...  as 
meaning  .  .  .  'trial  ajid  punish- 
ment.' We  are  of  the  same  opinion, 
but  draw  from  It  a  different  Infer- 
ence; which  is,  that  the  statute  en- 
larges rather  than  restricts  the  in- 
tent of  the  word  'conviction.'  The 
Informer's  Information  led  to  an  in- 
dictment, to  a  trial,  and  to  a  verdict 
of  guilty.  It  also  led  to  punishment; 
not  to  a  punishment  by  fine  or  Im- 
prisonment on  the  judgment  of  the 
court,  but  to  a  lesser,  modified  pun- 
ishment. Inflicted  at  the  instance  of 
the  prosecuting  ofHcer,  who  deemed 
It  best  to  hold  the  Judgment  in  sus- 
pense over  the  heads  of  offenders  as 
security  for  their  future  good  be- 
havior.'' Williams'  Case,  12  Ct.  CI. 
192,  201  (per  Nott.  J.).  (3)  Where 
an  action  was  brought  on  25  Geo.  II 
c  36  I  6,  against  defendants  as  over- 
seers of  the  parish  of  Paddlngton, 
for  the  sum  of  £10,  under  the  pro- 
visions of  that  statute,  namely.  In 
ease  a  person  keeping  a  disorderly 
house  in  any  parish,  and  being  prose- 
cuted on  the  information  of  two  in- 
habitants of  such  parish.  Is  convict- 
ed, the  overseers  are  forthwith  to 
pay  £10  to  each  of  such  inhabitants; 
and  It  appeared  that  El  was  prose- 
cuted, and  pleaded  guilty  of  keeping 
a  disorderly  house,  while  F  and  G 
were  overseers  of  the  parish;  and 
that  after  C  ajid  D  succeeded  them 
In  that  office,  'E  was  called  up  for 
Judgment  and  sentence,  it  was  held 
that  E  was  not  to  be  considered  as 
convicted  until  the  Judgment  of  the 
court  on  the  indictment  against  him 
was  pronounced,  anA  therefore  that 
the  action  was  rightly  brought 
against  C  and  D,  and  that  their  pre- 
decessors F  and  O  were  not  liable, 
the  court  saying:  "The  first  question 
then.  Is,  Who  were  the  overseers  of 
the  said  parish  at  the  time  the  con- 
viction took  place.  The  Information 
was  laid  In  the  year  1842.  when  the 
parties  prosecuted  pleaded  guilty. 
The  defendants  contend  that  the  con- 
viction took  place  at  that  time.  -The 
plaintiff,  on  the  other  hand,  says 
that  there  was  no  conviction  then, 
nor  till  the  parties  were  subsequently 
brought  up  and  received  the  sentence 
of  the  court.  The  word  'conviction' 
is  undoubtedly  verbum  aqulvocum. 
It  Is  sometimes  used  as  meaning  the 
verdict  of  a  Jury,  and  at  other  times, 
In  Its  more  strictly  legal  sense,  for 
sentence  of  the  court.  In  the  pas- 
sages cited  from  Blackstone's  Com- 
mentaries, the  term  seems  to  be  used 
in  both  senses.  The  question  is,  in 
which  sense  is  It  used  in  the  statute 
now  under  consideration.  And  I  can- 
not but  think  that  the  case  of  Sut- 
ton v.  Bishop,  4  Burr.  2283,  98  Re- 
print 191  [set  out  Infra,  this  notel 
Is  decisive  of  the  point.  The  court 
there  said,  'Though  there  Is  a  distinc- 
tion In  criminal  cases  between  the 
conviction  and  attainder,  yet  there 
Is  no  yuch  distinction  In  civil  cases 
between  verdict  and  Judmnent.  so  as 
that  any  effect  can  follow  from  a 
naked  verdict.  In  a  civil  action  no 
penalty  takes  place  till  Judgment  be 

flven  on  the  verdict.  The  penalty  Is 
emanded  as  a  debt,  and  Is  not  due 
till  Judgment  Is  given.  Any  other 
construction  would  open  the  door  to 
frauds.  An  offenfler  would  prosecute 
another  to  verdict,  and  therefore 
secure  his  own  Indemnity,  and  then 
proceed  no  further.'  Why  does 
not  the  same  reasoning  apply  to 
this  case?  If  a  verdict  of  a  Jury 
or  a  confession  by  the  party  were 
Fufflclent  to  satisfy  the  statute,  a 
door  would  be  equally  oi>en  to 
fraud.  So.  again,  the  word  'ac- 
quittal' Is  verbum  aquivocum.  It  Is 
generallv  snid  that  a  party  Is  ac- 
quitted by  the  Jury,  but,  in  fact,  the 


acquittal  Is  by  the  Jadgmant  of  the 
court.  A  plea  of  autrefois  convict 
or  autrefois  acquit  can  only  be  sop- 
pdrrted  by  proof  of  a  judgment.  Then, 
as  these  defendaats  were  the  over- 
seers at  the  time  that  the  Judgment 
of  the  court  was  pronounces,  I  think 
they  are  proi>arly  made  defendants 
in  this  action."  Burgess  v.  Boete- 
feur, 7  M.  &  G.  481.  504.  49  ECL  481, 
136  Reprint  193  (per  Tindal.  C.  J.). 
See  also  1  Hale  P.  C.  p  686  (where 
Lord  Hale,  commenting  on  6  EUx.  c 
14,  against  the  forging  or  making  of 
false  deeds,  etc..  by  wliich  a  person 
committing  a  second  offense  after 
his  conviction  or  condemnation  of  a 
former  one,  shall  be  deemed  guilty 
of  felony  without  benefit  of  clergy, 
has  these  words:  "By  conviction,  I 
conceive,  is  Intended  not  barely  a 
conviction  by  verdi^  where  no 
Judgment  Is  given,  but  It  must  be  a 
conviction  by  Judgment");  Sutton  v. 
Bishop,  4  Burr.  2283,  2284.  2286,  98 
Reprint  191  (a  singular  case,  where 
Bishop,  the  defendant,  had  received 
a  bribe  of  five  guineas  from  one 
Barle,  and  in  order  to  lodeomify  him- 
self, he  determined  to  discover  Beirle, 
so  as  to  avail  himself  of  f  8  of  the 
Bribery  Act  (2  Geo.  II  c  24].  which 
enacts  'Hhat  if  any  person  olZendlng 
against  this  Act  [sliall],  within  the 
space  of  twelve  months  next  after 
such  election,  as  aforesaid,  discover 
any  other  person  or  parsons  offend- 
ing against  tills  Act,  so  that  such 
person  or  persons  so  discovered  be 
thereupon  convicted,  such  person  so 
discovering  .  .  .  shall  be  Indemni- 
fied," eto.  Accordingly,  on  Bishop's 
statement,  an  action  was  brought 
under  that  act,  by  one  Bingley 
against  Earle.  Two  months  after- 
ward an  action  was  brought  by 
Sutton  against  Bishop  under  the 
same  section,  for  jtaking  the  bribe. 
Both  these  causes  were  set  down  for 
trial  on  the  same  day.  and  were  actu- 
ally tried  within  half  an  hour  of 
each  other;  but.  the  cause  of  Sutton 
V.  Bishop  standing  first,  the  Judge 
would  not  Invert  the  order  In  which 
they  stood  on  his  paper  by  trying 
the  other  cause  of  Bingley  v.  Karle 
first,  although  that  action  was  first 
commenced;  the  consequence  was, 
that  Sutton  got  a  verdict  against 
Bishop,  for  Bishop  could  net  show 
that  he  had  made  a  discovery  of  an- 
other person  so  as  to  be  thereupon 
convicted.  Bingley,  on  the  other  ^ 
hand,  got  a  verdict  against  Karle  on  ^ 
the  evidence  of  Bishop.  But  this  ver- 
dict came  too  late  to  avail  Bishop  In 
his  own  cause  at  the  suit  of  Sutton, 
for  a  verdict  had  already  been  given 
against  him,  which,  as  his  counsel 
insisted,  could  not  have  hapi>ened 
if  his  cause  had  been  tried  first.  On 
a  motion  l^  Bishop,  the  defendant, 
to  set  this  verdict  aside,  it  was  made 
a  question,  "what  shall  amount  to  a 
conviction  within  the  sense  of  this 
clause?"  And  the  court  said  "that  a 
verdict  alone  was  not  a  conviction. 
.  .  .  That  in  civil  actions  a  verdict 
is  nothing  without  a  Judgment.  This 
is  a  civil  action-  an  action  of  debt 
for  a  penalty;  "nil  debet'  is  pleaded. 
The  defendant  Is  not  convicted  of 
the  debt  till  Judgment."  They  were, 
therefore,  of  opinion  that  it  ought 
to  be  completed  by  a  Judgment.  But 
they  were  also  or  opinion  that  after 
it  shoull  be  so  coinpleted  It  would 
relate  back  to  the  time  of- the  orig- 
inal discovery.  And  they  thought 
that  Bingley  ought  to  !»  at  liberty 
to  enter  up  his  Judgment.  In  order 
to  entitle  Bishop  to  his  indemnity, 
or.  at  least,  not  to  strin  him  of  It. 
They  thought  also  that  Sutton  should 
comolete  his  Judgment  but  thftt  his 
nroceedlng  on  It  should  be  stayed). 
See  also  supra  note  64  rs}. 

71.  Peo.  v.  New  York  Police 
Comrs.,  20  Hun  (N.  T.)  888.  837  [clt 
Blaufus  V.  Peo.,  69  N.  Y.  107.  25 
AmR  148;   Schlffer  v,  Prnden,   64  K 


For  later  oases,  aerelopaents  and  ehaares  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  anmber. 
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law;'^  the  judgmebt  given  against  a  oriminal;"  the 
judgment  in  a  oriminal  pxoseeution;'*  the  judgment 
on  Uie  verdict  of  guilty  ^^'^  the  judgment  of  the 
eoart'*  on  the  Verdiot  or  oonfeasion  of  guilty  ;^^  ^e 
judgment  and  sentence  of  the  court  on  a  verdict  or 
eonf«ssion  of  guilt;"  the  judgment  or  sentence  of 
a  court  declaring  the  punishment  of  defendant  in  a 
criminal  prosecution;^  a  judicial  sentence  of  con- 
demnation for  a  public  delictum;**  the  sentence  of 
the  court;"  the  final  consummation  of  the  prosecu- 
tion from  the  complaint  to  the  judgment  of  the 
court  by  sentence  ;^^  the  act  of  proving,  finding,  or 
determining  to  be  guilty  of  an  offense  chaiged 
against  a  person  before  a  l^al  tribunal,  as  by  con- 
fession, by  the  verdict  of  a  jury,  or  by  the  sentence 
of  other  tribunal,  etc.*^  As  often  used,  the  word  in- 
cludes both  the  ascertaining  of  the  guilt  of  the  ac- 
cused and  judgment  thereon  by  the  court,**  imply- 
ing not  simply  a  verdict,  but  also  a  judgment.**  The 
term  also  applies  to  a  judgment  where  a  jury  trial 
is  waived,  as  of  a  justice  of  the  peace,  provided  he 
has  final  jurisdiction  of  the  ofCense.**  In  the  strict- 
est sense  a  conviction  is  not  complete  until  it  has 


TT.  47];  Brannan  v.  State,  44  Tex.  Cr. 
399.  401.  72  SW  184. 

78.  Peo.  V.  New  York  Police 
Comrs.,  20  Hun  (N.  T.>  S3S,  J37  [clt 
Blaufus  V.  Peo.,  69  N.  T.  107,  25 
AmR  148;  SchlSer  v.  Pruden,  «4  N. 
T.    47]. 

73.  Bouvier  Li.  D.  [quot  Egan  v. 
Jones.  21  Nev.  433,  435,  32  P  92(; 
Blair  v.  Com.,  25  Gratt.  (66  Va.)  «60. 
853;  Ree.  v.  Zlckrlck.  (Man.)  6  Can 
OCas  380,  885;  In  re  Fraser,  13  N.  S. 
354.  384];  State  V.  Smith,  129  Iowa 
709,  712.  106  NW  187,  4  LRANS  639, 
6  AnnCaa  1023;  Kelthler  v.  State.  18 
Miss.  192.  236  [cit  Roseoe  Cr.  Bv.  p 
123;    Tomlin   L.   D.]. 

74.  Ammldon  v.  Smith,  1  Wheat. 
(U.  S.)  447,  461,  4  L.  ed.  132  [ouot 
Judgre  V.  Powers,  166  Iowa  251,  254, 
136  >rw  316,  AnnCaslSlSB  280;  Hill 
V.  State,  41  Tex.  253.  256]  (holdloK 
that  the  term  as  used  in  the  Rhode 
Island  statute  enacting  that.  If  any 
prisoner  for  debt  shall  be  convicted 
of  having  disposed  of  any  part  of  his 
estate  contrary  to  his  oath  or  afflrma- 
tlon  made  for  the  purpose  of  secur- 
ing his  discharge,  he  shall  not  only 
be  liable  to  the  pains  and  penalties 
of  perjury,  but  shall  receive  no  bene- 
fit from  such  oath.  If  a  technical 
term  applicable  to  a  judgment  on  a 
criminal  prosecution,  and  not  to  a 
proceeding  on  a  poor  debtor's  bond) ; 
Gilmore  v.  State,  3  Okl.  Cr.  639,  640, 
108  P  416,  139  AmSR  981. 

76.  Faunce  v.  Peo.,  51  III.  311, 
313  (where  the  court  further  said: 
"An  examination  of  the  adjudged 
cases  In  the  various  States  of  the 
Union,  where  substantially  the  same 
laws  are  in  force,  will  show  that  it 
is  not  the  commission  of  the  crime, 
nor  the  verdict  of  guilty,  nor  the 
punishment,  nor  the  infamous  nature 
of  the  punishment,  but  the  final 
Judgment  of  the  court  that  renders 
the  culprit  Incompetent  [as  a  wit- 
ness]. It  Is  true,  that  writers  and 
Judges  have  loosely  said,  that  a 
party  is  convicted  on  the  finding  of 
a,  verdict  against  him.  It  is  true,  in 
a  sense,  that  he  has  been  convicted 
by  "the  Jury,  but  not  until  the  Judg- 
ment is  rendered  is  he  convicted  by 
the  law;  and  the  statute  only,  like 
the  common  law,  refers  to  the  con- 
viction imposed  by  the  law"). 

76.  Stroud  Jud.  D.  [quot  Reg.  v. 
Hawtiolt  S3  N.  S.  166,  173];  Com.  v. 
L.ockwood,  109  Mass.  323,  329,  12 
AmR  699;  Com.  v.  Gorham,  99  Mass. 
420,  422  [quot  Com.  v.  Klley,  150 
Mass.  326,  326,  23  NB  55;  Davis  v. 
State,  134  Wis.  632,  638,  116  NW 
150]  (construing  Gen.  St.  c  160  f  8; 
c  173  I  1.  where  the  court  said: 
"The  term  ''conviction'  is  used  in  at 
least  two  different  senses  in  our 
statutes.     In  Its  most   common  use 


it  signifies  the  finding  of  the  Jury 
that  the  prisoner  is  guilty:  but  ft 
Is  very  frequently  used  as  Implying 
a  Judgment  and  sentence  of  the  court 
upon  a  verdict  or  confession  of 
guilt"):  Peo.  V.  Fabian,  192  N.  T. 
443,  461.  85  NB  672.  127  An)SR  917, 
18  LRANS  684.  15  AnnCaa  100;  Peo. 
V.  New  York  Police  Comrs.,  20  Hun 
(N.  Y.)  333.  887  [cit  Blaufus  v.  Peo.. 
69  K  Y.  107.  25  AmR  148;  SchitTer  v. 
Pruden,  64  N.  Y.   47]. 

77.  Com.  V.  Lockwood.  109  Mass. 
323,  329,  12  AmR  699;  Coih.  V.  Gor- 
ham. 99  Mass.  420,  422  [quot  Com. 
V.  Klley,  160  Mass.  825.  326,  23  NE 
55;  Davis  v.  State,  134  Wis.  (32,  63". 
116  NW  160];  Peo.  v.  Fabian,  192 
N.  Y.  448,  461.  85  NE  672,  127  AmSR 
917,  18  LRANS  684.  15~AnnCas  100: 
Peo.  V.  New  York  Police  Comrs.,  20 
Hun  (N.  Y.)  833,  337  [clt  Blaufus  V. 
Peo.,  89  N.  Y.  107.  26  AmR  148; 
Schiffer  v.  Pruden.  64  N.  Y.  471.  See 
a1«io  Faunce  v.  Peo..  61  III.  311.  312 
(where  this  language  appears:  "What 
is  a  conviction?  Is  it  the  verdict  of 
guilty,  or  Is  it  the  sentence  or  Judg- 
ment rendered  on  such  a  verdict?  So 
far  as  our  knowledge  of  the  practice 
extends  under  this  section  since  its 
adoption,  the  construction  has  been 
uniform,  that  it  is  the  Judgment  on 
the  verdict  of  guilty  which  renders 
the  accused  Infamous  and  disquali- 
fies him  from  testifying  as  a  wit- 
ness"). 

78.  Judge  V.  Powers,  166  Iowa 
261,  254.  136  NW  816.  AnnCasl016B 
280;  Davis  v.  State,  184  Wis.  632, 
688.  115  NW  160. 

79.  Bugbee  v.  Boyce,  68  Vt.  811, 
313.  86  A  330. 

80.  Perrlt  v.  Crouch,  S  Bush  (Ky.) 
1997  204. 

81.  In  re  Warner,  1  C^nLJNS  16, 
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89.  Gilmore  v.  State,  8  Okl.  Cr. 
639,    640,    108   P    416,   139   AmSR   981. 

83.  Webster  D.  (quot  Hartley  v. 
HenretU,  35  W.  Va.  222,  227,  13  SE 
8761. 

84,  Daughtrey  v.  State,  46  Fla. 
109,  111,  86  S  397,  110  AmSR  84; 
Hackett  v.  Freeman,  103  Iowa  296, 
299,  72  NW  628  [cit  Com.  v.  Gorham, 
99  Mass.  420;  Blaufus  v.  Peo.,  69 
N.  Y.  107,  25  AmR  148:  Schiffer  v. 
Pruden,  64  N.  Y.  47.  62;  State  v. 
Mooney,  74  N.  C.  98,  21  AmR  487; 
Smith  V.  Com.,  14  Serg.  &  R.  (Pa.) 
69-  Smith  V.  State,  6  Lea  (Tenn.) 
687;  1  Greenleaf  Ev.  I  375];  Rivers 
V.  Rivers,  66  Iowa  668,  569,  22  NW 
679;  Rivers  v.  Rivers,  60  Iowa  378, 
380,  14  NW  774:  Vlnsant  v.  Vinsant, 
49  Iowa  639,  642;  State  v.  Lewis,  19 
Kan.  260,  265,  27  AmR  118;  State  v. 
Volmer,  6  Kan.  379,  383;  State  v, 
Woodard,  7  Kan.  A  421,  63  P  278; 
State  v.  Molse,  48  La.  Ann.  109,  121, 


become  a  judgment  of  the  court  ,by  a  sentence,  since, 
before  that  time,  a  verdict  may  be  set  aside  or  a 
new  trial  granted  for  various  causes;*^  and  when  the 
law  speaks  of  conviction,  it  means  a  iudgment,  and 
not  merely  a.  verdict,  which,  in  conunon  parlance, 
is  called  a  conviction,**  althopgh  it  has  been  said 
that  the  term  is  also  used  as  njeaning  a  record  of 
the  proceedings  J)y  which  an  offender  nas  been  con- 
victed and  sentenced;*'  that  legal  proceeding  of 
record  which  ascertains  the  guilt  of  the  party,  and 
on  which  the  sentence  or  judgment  is  founded,""  as 
a  verdict,  a  plea  of  guilty  and  outlawry,  and  the 
like;"  And  it  is  not  sufiBcient  that  such  a  record 
contains  the  finding  of  the  juiy,  unless  it  includes 
also  the  judgment  of  the  oourt.*^ 

SmtiTnaiy  oonvictioiL  In  its  most  restricted  sense, 
the  term  is  a  record  of  the  summary  proceedings  on 
any  penal  statute,  before  one  or  more  justices  of 
the  peace,  or  other  person  duly  authorized,  in  a 
ease  where  the  offender  has  been  convicted  and  sen- 
tenced; this  has  usually  been  termed  a  "summary 
conviction,  "•*  and  is  defined  as  a  judgment  pro- 
nounced by  one  or  more  justices  oi  tiie  peace  or 

18'  S  948,  86  LRA  701;  Sta'te  v.  Vlon. 
12  La.  Ann.  688,  689;  State  v.  Morrill, 
106  Me.  207,  209,  73  A  1091;  State  v. 
WiUette.  46  Mont.  326,  328,  127  P 
1013;  Com,  v.  Mlnnioh.  250  Pa.  363, 
369,  95  A  565,  LRA1916B  950. 

85.  Com.  V.  Minnich.  250  Pa.  868, 
369,  96  A  565.  LRA1916B  960; 
Smith   V.   State,    6   Lea    (Teon.)    687, 

86.  Smith  V.  Thomas,  149  N.'  C. 
100.  101,  62  SE  772.  See  also  Sum- 
mary fonvlcti^  post  this  page. . 

87.  Doughty  v.  De  Amoreel,  it 
R.  I.  168,  169,  46  A  838. 

[a]  VtoBonaaemant  of  Jadgmsnt 
essential  I  Judge  v.  Powers,  166 
Iowa  251.  264.  186  NW  316,  AnnCaa 
191EB  280;  Com.  v.  Lockwood,  109 
Mass.  323.  325,  12  AmR  699  [quot 
Peo.  V.  Fabian,  192  N.  Y.  443,  450.  86 
NE  672,  127  AmSR  917,  18  LRANS 
684,  15  AnnCas  1001;  Blaufus  v.  Peo., 
69  N.  Y.  107.  109.  25  AmR  148  [quot 
State  V.  Townley,  147  Mo.  206,  209. 
48  SW  883];  Cumberland  County  v 
Holcomb.  36  Pa.  349.  363  (per  Lowrle, 
C.  J.);  Bowles  v.  State,  87  Tex.  Cr. 
578,  150  SW  626.  See  also  Skinner 
v.  Perot,  1  Ashm.  (Pa.)  57  (where 
the  court  said:  "A  conviction  with- 
out an  attainder,  does  not  destroy  the 
competency  of  a   witness"). 

8&  Smith  V.  Com.,  14  Serg.  ft  R. 
(Pa.)  69,  70  [quot  Com.  v.  Miller,  6 
Pa.  Super.   35,  89]. 

89.  Burrill  L.  D. 
[a1    "Xecord.of  eoavletloa.'*— State 

V.  Knowles,  9$  Me.  429.  433.  67  A 
B88;  Com.  v.  Minnich.  250  Pa.  863, 
367,  95  A  565,  LRA1916B  950;  Wright 
V.  Donaldson,  168  Pa.  88,  91,  27  A 
867. 

90.  Bouvier  L.  D.  [quot  Fanning 
V.  State,  47  Ark.  442.  443.  2  SW  70; 
Peo.  V.  Rodrigo,  69  Cal.  601,  605,  11 
P  481;  Com.  v.  McDermott,  37  Pa. 
Super.  1,  6;  While  v.  Com.,  79  Va. 
611,  616  (where  the  court  said:  "The 
first  of  the  definitions  here  given 
(above)  undoubtedly  represents  the 
accurate  meaning  of  the  term,  and 
Includes  an  ascertainment  of  the 
guilt  of  the  party  by  an  authorised 
magistrate  in  a  summary  way,  or  by 
confession  of  the  party  himself,  as 
well  as  by  verdict  of  a  Jury")]. 

91.  Com.  V.  Richards,  17  Pick. 
(Mass.)  295,  296  [quot  Com.  v.  Lock- 
wood,  109  Mass.  323,  328,  12  AmR 
699]. 

98.     BurriU  L.  D. 

93.  Bouvier  L.  D.  [quot  'Egan  v. 
Jones,  21  Nev.  483,  435,  32  P  929; 
Blair  V.  Com.,  25  Gratt  (66  Va.)  860, 
858:  Reg.  v.  Zlckrlck,  (Man.)  6  Can 
CrCias  380,  386;  In  re  Fraser,  18  N. 
S.  864,  3641;  Bishop  Statutory  Crimea 
f  348  [quot  Ex  p.  Brown,  (8  Cal.  17t, 
179.  8   P  829] 
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other  magistrates  nneler  the  aathority  of  a  statnte 
giving  them  criminal  or  penal  jurisdiction,  fta  in 
eases  of  assault.** 

[$  6]  4.  In  Otvil  Aetioiia.  In  its  most  extenmre 
sense,  the  term  signifies  the  giving  of  judgment 
against  a  defendant,  and  will  apply  to  a  civil  as  well 
as  to  a  criminal  action ;'"  the  entering  on  parchment 


of  proceedings  of  a  court  which  have  already  taken 
plaee.**  In  prosecutions  for  violations  of  ordinances 
to  recover  penalties,  the  courts  have  applied  the 
term  to  persons  found  guilty  in  saeh  eivil  actions." 

OONVIOT  LABOE.** 

OONVIOT-LABOB  SYSTEM.* 

OONYIOT-MADE  GOODS.' 


M.     RapaUft  &  L..  L,.  D. 

[a]  JnzT  txlal  niuieoasMUT. — A 
tr&l  by  jury  is  not  eaaentlal  to  the 
oonclusive  effect  of  a  conviction,  for 
the  latter  word  means,  In  law,  the 
aaoertalnment  of  defendant's  erullt  by 
some  known  legal  mode,  whether  by 
confession  In  open  court  or  by  the 
verdict  of  a  Jury  or  by  the  judg- 
ment of  -a  justice  of  the  peace  where 
a  jury  trial  is  waived,  provided  the 
Justice  has  flnal  jurisdiction  of  the 
offense.  Smith  v.  Thomas,  149  N.  C 
lOO,  101,  <2  SE  772.  To  same  effect 
Osborne  v.  Uilman,  18  Q.  B.  D.  471, 
474    [app    allowed    17    Q.    B.    D.    S14, 

Ub]  8Mh  a  coavlotloB  ahmiKI  eoa- 
»  the  substance  of  the  complaint 
or  Information,  so  as  to  show  juris- 
diction in  the  maKlstrate;  the  proc- 
ess whereby  the  alletrad  offender  is 
brouKht  before  the  magistrate;  his 
appearance  and  defense,  or  confes- 
sion; and,  if  no  confession  Is  made, 
the  evidence  presented,  so  that  a  re- 
viewing court  may  discover  the 
grounds  on  which  the  adjudication 
•  ot  the  magistrate  was  made;  and, 
lastly,  the  Judarment.  Preusser  v. 
Cass,  S4  N.  J.  L.  532,  24  A  480  felt 
BoBoowen  Pen.  St.  p  171.  See  sMo 
Hoeberg  v.  Newton.  49  N.  J.  L.  617. 
eit,  9  A  751  (where  it  was  held  that 
the    conviction    must    contain    sufll- 


cient  of  the  evidence  to  show  the 
legal   propriety   of   the  Judgment). 

9B.  Bouvler  L.  D.  [auot  Egan  v. 
Jones,  21  Nev.  4t3,  436,  32  P  929; 
Blair  V.  Com.,  26  Oratt.  (CS  Va.)  850, 
853;  Reg.  v.  Zlckrlck,  (Man.)  6  Can 
CrCaa  380,  886;  In  re  Fraser,  IS  N. 
S.   354,    364]. 

96.  Haacke  v.  Adamaon,  14  U.  C 
C.  P.  201.  20«. 

•T.  Milwaukee  v.  Beatty,  149  Wis. 
349,   S53,    135   NW  87S. 

[a]  Tlolatioa  of  Uqnor  laws.  On 
the  question  as  to  whether  a  town 
court,  constituted  to  try  all  civil  ac- 
tions, and  given  all  the  powers  in 
civil  matters  conferred  on  justlcfts, 
had  Jurisdiction  over  violation  of  the 
license  laws,  the  court  said:  "The 
difficulty,  as  It  appears  to  me,  has 
arisen  out  of  a  misapprehension  of 
the  scope  and  meaning  of  the  words 
'convicted'  and  'conviction.'  In  the 
License  Iiaw,  chapter  76.  It  was  ar- 
gued that  a  conviction  necessarily 
and  exclusively  applies  to  a  criminal 
offence,  punishable  as  a  misdemeanor, 
and  the  proper  subject  of  aa  indict- 
ment to  be  enforced  by  a  warrant. 
Now,  it  may  be  conceded  that  this 
is  the  sense  in  which  It  Is  often  un- 
derstood, but  not  always  so.  Bou- 
vler, in  his  Law  Dictionary,  (2nd 
Ed.,)  says;  This  word  means  a  con- 
demnation.     In    its    most    extensive 


sense  it  signifies  the  giving  Judg- 
ment against  a  defendant,  whether 
criminal  or  civlL  In  a  more  limited 
sense  It  means  a  judgment  glTcn 
against  a  crlminaL'  It  is  obrlons 
that  the  Legislature  meant  a  con- 
viction for  penalties  under  chapter 
75  in  .its  extensive  senae,  otherwiw 
they  would  never  have  perpetrated 
the  absurdity  of  making  them  recov- 
erable In  the  same  manner  and  with 
the  like  costs  as  if  they  were  prlnU 
debts,  and  giving  the  form,  not  of 
a  warrant,  but  of  an  execution."  Is 
re  Fraaer.  13  N.  8.  364.  S<4  (per 
Young,  C.  J.).  To  same  effect 
State  V.  Braxee,  189  Wis.  518.  it]. 
121  NW  247.  Compare  Triphonoff  t. 
Sweeney,  65  Or.  299.  309,  ISO  P  979 
(where  it  was  held  that  a  conTiction 
under  a  municipal  ordinance  is  not  a 
"conviction  of  crime").  See  also 
Convict  ante  p  90S. 

S8.    Oonvlct  labori 
Qenerally  see  Convicts  post  li  20-12. 
Constitutionality     of     act     providing 
for  sale  of  see  Constitutional  Lsv 
I  882. 
On  city  street  aa  nuisance  see  Nui- 
sances  [29   Cyc  1170]. 
M.    See  generally  (^nvlcts  ii  !<)- 
SS. 

1.    See  Commerce  |i    107   note  (S 
[a],  142  note  81  [a]. 
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L  DEFINITION  [{  1]  p  912 
XL  STATI7S  OF  THE  CONVICT  [$$  ^U]  p  912 

A.  Attainder  at  Common  Low  [({  2-6]  p  912 

1.  In  General  [$  2]  p  912 

2.  Forfeiture  [%  3]  p  912 

3.  Corru^ion  of  Blood  [J  4)  p  912 

4.  Civil  Death  [$  5]  p  913 

B.  Status  Fixed  by  Statute  [$$  6-14}  p  914 

'  1.  In  General  [{  6]  p  914 

2.  Civil  Death  [j  7]  p  914 

3.  Property  and  Conveyances  [i  8]  p  915 

4.  Contracts  [i  9]  p  917 

6.  Actioru  by  Convicts  [J  10]  p  917 

6.  Actions  against  Convicts  [{  11]  p  918 

7.  Service  of  Process  on  Convicts  [{  12]  p  918 

8.  As  to  Other  Crimes  [J{  13-14]  p  919 

a.  Doctrine  of  Autrefois  Attaint  [J  13]  p  919 

b.  Prior  and  Subsequent  Offenses  [$  14]  p  919 

DX  CUSTODY  AND  CONTROL  [$$  15-18]  p  920 

A.  In  General  [$  15]  p  920 

B.  Permission  to  Go  at  Large  H  16]  p  921 

C.  Chastisement  [J  17]  p  921 

D.  Liability  for  Injuries  to  Convid  Laborer  [i  18]  p  922 

IV.  SUPPOET  AND  MAINTENANCE  [$  19]  p  922 

V.  C0N7ICT  LABOR  [J  J  20-33]  p  923 

A.  Regulation  in  General  [i  20]  p  923 

B.  Contract  Labor  [}J  21-33]  p  923 

1.  Contracts  by  ConvicU  [$$  21-22]  p  923 

a.  In  General  [i  21]  p  923 

b.  Prosecution  for  Failure  to  Perform  Contract  [J  22]  p  024 

2.  Contracts  by  Public  Authorities  [$$  23-33]  p  924 

a.  In  General  [i  23]  p  924 

b.  Bond  of  Contractor  [$J  24-26]  p  926 

(1)  In  General  [J  24]  p  926 

(2)  Enforcement  [J  J  25-26]  p  926 

(a)  By  Execution  [$  25]  p  926 

(b)  By  Action  [J  26]  p  926 
C.  Right  to  Annul  Contract  [J  27]  p  927 

d.  Rights  and  Liabilities  of  Lessee  [$$  28-29]  p  927 

(1)  In  General  [j  28]  p  927 

(2)  Effect  of  Pardon  or  Escape  ($  29]  p  928 

e.  SiAleases  and  Assignments  [$  30]  p  928 

f.  Action  on  Contract  [J  31]  p  929 

g.  Discharge  from  Custody  [i  32]  p  929 
.  DisposUion  of  Proceeds  of  Convict  Labor  (J  33]  p  929 


»  129  Cyc  1B69J. 


Convict: 

Commutation  of  sentence  ae*  VnMona 
Cruel    and    unusual    punishment 

[12  Cyc  »«»]. 
Escape: 
Oenerally  see'BMape  tl(  Cyc  B37]. 
Recapture: 
Resentence  after  see  Ocimiaal  Saw  [12  Cyc  702]. 
Reward  for  see  BewarOa  r84  Cyc  1728]. 
Extradition   see  Bztradltion  TIS   Cyc   861. 
Good  behavior  see  mrlaoaa  [32  Cyc  331]. 
Ouard  of,  carrying  weapon  see  Weapons  [40  Cyc  8571. 
Habeas  corpus   to  dlschargre  see  Habeas  Oorpas   [21 
Cyc    279]. 


iwoas 

Convict: — Continued 

Habitual  criminal  see  Orlalaal  Saw  [12  Cyc  949]. 

Immtgrant   see   Aliens    {    65. 

Imprisonment   see   Prlsoaa    [32   Cyc   312];   <efonna 
tones   [Si  Cyc  1002]. 

Insane  convict  see  Inaaoa  Peraons  [22  Cyo  1218]. 
.    Insanity  of,   examination  as  to   see  Insaae  Vsrsoaa 
[22  Cyo  1215]. 

Laborer  as  nuisance  see  Vnlaancsa  [29  Cyc  1170]. 

Money  of,  embesslement  see  Smbenleiaaat. 

Pardons  see  VarOoBS  (29  Cyc  1568]. 

Plalntlfr  see  Varttes  [30  C^rc  22]. 

Punishment  see  Oximinal  £aw  [12  Cyc  9SS]. 

Rescue   see  Bason*    [84   Cyc   1631]. 


mber 


'Author  of  Coroners   post  p  1289. 
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[§§  1-4 


Convict : — Continued 
Reward  for  recapture  see  Bawuda  [84  Cyc  1728]. 
Sheriff's  control   of  see  ShurUtu  mad  OcmntMit*   [36 

Cyc  1SS3].  ■ 
Successive  offenses  see  Crlmlmtl  Xaw  [12  Cyc  949]. 
Transfer     from     reformatory     to     penitentiary     see 

BeforaiktorlM  [S4  Cyc  1009]. 
Witness:  ^ 

Generally  see  Wltncssea  [40  Cyc  2206,  2607]. 

Against   codefendant    see   Ortmlnal   £aw    [12    Cyc 
461]. 

Proceeding    to    compel    attendance    see    WitnesaeB 


[40  Cyc  2160], 
rkli  *~ 


Working  out  fine  see  riaes  [19  Cyc  667]. 
Conviction  of  crime: 
Affecting: 
Competency  or  credibility  of  witness  see 
[40  Cyc  2205.  2607]. 


Conviction  of  crime: — Continued 
Affecting : — Continued 
Bllgiblllty  for  license  see  Xntoxle»tlar  Uqoors  [22 

<SfC  122]. 
Ellgiblll\y  of: 
Administrator  see  axeoatom  and  AdailBlatnMot* 

[18  Cyc  96]. 
Juror  see  Jnzlea  [24  Cyc  198]. 
Right  to  vote  see  SUoitlona  [16  Cyc  299]. 
Costs  of,  working  out  see  Costs  [11  Cyc  292]. 
Disqualifying   for: 

Jury  service  see  Jnrlss   [24  Cyc  1981. 
Office   see   Mnnloipal   OorporatUma    [28   Cyc   414]: 
Ofloera   [29  Cyc  1885]. 
Ground  for  divorce  see  nlTOro*  [14  Cyc  698]. 
Convict    made    goods    as    subject    of    interstate    com- 
merce see  Oommaro*  i  107  note  68  [a],  i  142  note  «1 
[a]. 


L    DEFmiTIOir 


[$  1]  A  convict  is  one  who  has  been  condemned 
by  a  competent  court;  one  who  has  been  convicted 
of  a  crime  or  misdemeanor;*  usually  spoken  of 
condemned  felons  or  the  prisoners  in  peniten- 
tiaries.' The  term  is  a  broad  one  and  is  not  con- 
fined to  those  who  have  been  convicted  of  felonies 
or  misdemeanors  under  the  general  laws,  but  ap- 
plies also  to  those  who  have  been  convicted 'of  vio- 
lating municipal  ordinances.^  And  a  person  com- 
mitted to  prison  on  a  summary  conviction  or  in 
default  of  payment  of  a  penalty  or  fine  adjudged 
to  be  paid  on  snch  conviction  is  to  be  r^arded  as 
a  criminal  prisoner.* 

By  statute  in  some  jurisdictions  an  accused  per- 
son is  termed  a  convict  after  final  condemnation 

n.   STATUS  OF 

[$  2]  A.  Attainder  at  Oommon  Law — 1.  In 
Qeneral.  By  the  ancient  common  law  when  sen- 
tence was  pronounced  for  treason  or  other  felony 
the  offender  was,  by  operation  of  law,  placed  in  a 
state  of  attainder.'  And  there  were  three  principal 
incidents  consequent  on  such  attainder,  namely, 
forfeiture,^"  corruption  of  blood,'*  and  an  extinc- 
tion of  civil  right»,  more  or  less  complete,  which 
was  denominated  civil  death." 


by  the  highest  court  of  resort  which  by  law  has 
jurisdiction  of  his  case  and  to  which  he  may  have 
thought  proper  to  appeal.' 

"State  convicts"  embrace  all  that  class  of  per- 
sons convicted  of  crime  and  septenccd  to  hard  labor 
for  the  state  in  the  penitentiary,  within  or  without 
the  walls.* 

"  County  convicts  "  embrace  all  those  sentenced 
to  hard  labor  for  the  county,  whether  in  or  out 
of  the  county.' 

Under  immigration  lavs.  An  alien  remains  a 
convict  within  the  meaning  of  the  federal  act  regu- 
lating immigration,  although  he  has  served  the  full 
term  of  imprisonment  imposed  in  the  coantiy 
whence  he  came.* 

THE  OONVIOT 

[$  3]  2.  Forfeitnie.  Forfeiture  was  a  part  of. 
the  punishment  for  the  crime,  said  to  have  been 
of  Saxon  origin,  by  which  the  goods  and  chattels, 
lands  and  tenements  of  the  attainted  felon  wer* 
forfeited  to  the  crown,  the  former  absolutely  on 
conviction  and  the  latter  perpetually  or  during  the 
life  of  the  offender,  after  sentence  and  office 
found." 

[i  4]    S.   Cormption  of  Blood.    The  doctrine  of 


1.  Bouvier  li.  D.  To  same  effect 
Abbott  L.  D.;  Century  D.;  Ex  p. 
Brown.  68  Cal.  176.  179.  8  P  829. 
See  also  Convict  ante  p  90S;  Con- 
viction ante  p  906. 

"All  the  definitions  of  the  words 
'convict'  and  'conviction,'  as  asserted 
by  the  defendant's  counsel,  in  the 
English  lexicons  and  law  dictionaries 
In  general  use.  as  well  as  by  the 
chief'text  writers,  agree  in  Including 
within  the  term  convict  every  per- 
son duly  found  guilty  by  a  legal  tri- 
bunal of  a  crime,  whether  It  be  a 
misdemeanor  or  a  felony."  Cameron 
V.  Tribune  Assoc,  S  Silv.  Sup.  675, 
581,  7  NTS  739  [cit  Bouvier'  L.  D.; 
Burrill  L.  D^  Stormonth  Bng.  D.; 
Webster  D.;  Worcester  Unabr.  D.l. 

[a]  Other  deflnitions^d)  ''He 
that  is  found  guilty  of  an  offense  by 
verdict  of  a  Jury."  Jacob  L.  D.  [quot 
Ex  p.  Brown,  68  Cal.  178,  179.  8  P 
829].  (2)  "One  who  ia  serving  a 
sentence  for  the  commission  of  a 
crime."    Anderson  L.  D.;  Sweet  L.  D. 

[b]  Seatane*  Jnyllad.!— That  a 
person  is  a  "convict"  necessarily 
means  that  he  haa  been  duly  tried 
and  found  guilty  of  some  offense 
against  the  law,  and  is  subject  to 
punishment,  and  It  must  be  presumed 
that  he  was  properly  sentenced  by 
the  court  In  which  his  case  was 
tried.  Taylor  v.  State,  108  Ga.  384, 
34  SE  2. 

3.  Black  L.  D.  (2d  ed)  [clt  Moll- 
neux  V.  Collins,  177  N.  T.  395.  69  NE 
727,  18  N.  T.  Cr.  201,  66  LRA  104; 
Morrissey  v.  Providence  Tel.  Pub. 
Co..  19  R.  I.  124,  32  A  191. 

3.    Eix  p.  Birmingham,  116  Alck  186, 


22  S  464. 

4.  Reg.  V.  Tynemouth,  16  Q.  B.  D. 
647:  Kennard  v.  Simmons,  16  Cox  C. 
C.  897. 

[a]  A  pMaon  oommlttaA  to  prison 
wular  6  ft  7  Tlet.  o  73  §  33.  and  33 
ft  34  -not.  o  187  B  86,  for  acting  as 
a  solicitor  without  being  duly  quails 
fled,  is  a  criminal  prisoner  within 
28  &  29  Vict,  c  126  j  4.  Osborne  v. 
Milman.  18  Q.  B.  D.  471  [rev  17  Q. 
B.  D.  6141. 

5.  Bowiies  V.  State,  67  Tex.  Cr. 
678.  160  SW  626:  Brannan  v.  State, 
44  Tex.  Cr.  899,  72  SW  184;  Jones  v. 
State.  32  Tex.  Cr.  136.  22  SW  404; 
Woods  V.  State,  2«  Tex,  A.  490,  10 
SW  108;  Arcia  v.  State,  26  Tex.  A. 
193.  9  SW  685. 

[a]  Effect  of  statnto.^ — One  against 
whom  judgment  of  conviction  for  a 
felony  has  been  entered,  but  against 
whom  sentence  has  not  been  pro- 
nounced, or,  if  sentence  has  been 
pronounced,  has  an  appeal  pending 
In  the  appellate  court,  is  not  a  con- 
vict. Jones  V.  State,  32  Tex.  Cr.  135, 
22   SW   404. 

6.  Ex  p.  Gayles,  108  Ala.  614,  516, 
19  S  12. 

[a]  "Stat*  prison  '  oonvlot.''— A 
statute  providing  for  payment  by  the 
commonwealth  for  the  support  of  a 
"state  prison  convict"  committed  to 
a  state  lunatic  hospital  until  the  end 
of  his  sentence  to  the  "state  prison" 
was  held  not  to  apply  to  a  female 
convict  transferred  to  such  hospital 
from  the  reformatory  hospital  for 
women.  Beard  v.  Boston,  151  Mass. 
96.   97,  23   NE  826. 

7.  Ex  p.  Gayles,  108  Ala.  514,  615. 


19  S  12.  See  also  Sayles  Annot  Civ. 
St  Tax.  <1897)  art  3728  [3686]  (de- 
fining this  term). 

8.  In  re  Aliano,  43  Fed.  517;  In 
re  Varan  a.  43  Fed.  617.  And  see 
Aliens  (  66. 

9.  1  Blackstone  Comm.  pp  132, 
133:  4  Blackstone  (3omm.  pp  336,  380; 
1  (Shitty  Cr.  L.  n  723;  Coke  Lltt 
!S  13Za.  132b.  138a.  199,  200;  Green 
V.  Shumway,  39  If.  T.  418  (dissentlnr 
opinion  of  Mason.  J.). 

10.  Avery  v.  Ehferett,  110  N.  T. 
817,  18  NE  148.  6  AmSR  368.  1  LRA 
264  (per  Andrews,  J.).-  See  also 
Infra  f  8. 

11.  Avery  V.  Everett.  110  N.  T. 
317,  18  NE  148,  6  AmSR  368,  1  LRA 
264.     See  also  infra  {  4. 

IS.  Avery  T.  Everett,  llO  N.  T. 
317,  18  HE  148,  6  AmSR  868.  1  LRA 
264.  See  also  infra  S  6;  and  At- 
tainder 6  C.  J.  p  646;  Constitutional 
Law  II  820-822. 

13.  2  Blackstone  Comm.  pp  251. 
252;  Broom  &  H.  Comm.  p  404;  1 
Chitty  Cr.  L.  p  723  et  seq;  Comyns 
Dig.  tit  Forfeiture  (K).  To  same 
effect  Coiens  v.  Long.  3  N.  J.  L.  764: 
Avery  v.  Everett.  110  N.  T.  317,  18 
NE  148.  6  AmSR  368,  1  LRA  2«4: 
Lovell's  Case,  1  Salk.  85,  91  Reprint 
80:    Haffield   v.    Nugent,    6    Man.   547. 

[a]  Oooda  fotfaitad,  altlunvli 
Olsinry  allowed.^ — A  man,  by  a  con- 
viction of  felony,  although  allowed 
his  clergy,  forfeited  his  goods. 
Finch's  C!ase,  6  Coke  63a,  77  Reprint 
348 

[b]  Vo  foifottOM  befoto  •«■• 
vlotlcm.. — After  the  commission  of  & 
felony    and    before     conviction    tlia 
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corruption  of  blood  was  of  feudal  origin  and  was 
introduced  after  the  Norman  Conquest."  The 
blood  of  the  attainted  person  was  deemed  to  be 
corrupted  and  stained,  So  that  he  could  not  trans- 
mit his  estate  to  his  heirs,  nor  could  they  take  by 
descent  from  the  ancestor.'*  The  crime  of  the 
attainted  felon  was  deemed  a  breach  of  the  im- 
plied condition  of  the.  briginal  donation  of  the 
feud,  dum  bene  se  gesserit,  and  such  donation  was 
thereby  determined,  and  bis  lands  escheated  to  the 
lord,  but  this  escheat  was  subordinate  to  the  prior 
and  superior  law  of  forfeiture  to  the  crown,'* 
unless  the  king  was  the  immediate  lord  of  the  fee, 
in  which  case  the  distinction  became  immaterial.' 
And  an  attainted  person,  although  pardoned,  could 
not  take  by  descent,  for  nothing  ^ort  of  an  act 
of  parliament  could  remove  the  effects  of  the 
attainder.'* 

[$  5]  4.  Civil  Death.'*  The  incident  of  civil 
death  attended  every  attainder  o^  treason  or  other 
felony  whereby,  in  the  language  of  Lord  Coke,  the 
attainted  person  "is  disabled  to  bring  any  action, 
for  he  is  extra  leeem  positus,  and  is  accounted  in 


law  civiliter  mortuus,"**  or  as  stated  by  Chitty, 
"he  is  disqualified  from  being  a  witness,  can  bring 
no  action,  nor  perform  any  legal  function,  he  is, 
in  short,  regarded  as  dead  in  law."*'  He  could 
be  heard  in  court  only  for  the  direct  purpose  of 
reversing  the  attainder,  and  not  in  prosecution  of 
a  civil  right;**  but  although  he  could  not  sue**  he 
might  be  sued,**  and^his  body  could  be  taken  in 
execution,**  subject,  however,  to  the  paramount 
claims  of  public  justice.**  He  was  not  incapaci- 
tated to  make  a  contract,*'  but  he  could  make  no 
contract  which  he  could  enforce  in  a  court  of 
justice.**  His  property  rights,  moreover,  were  un- 
affected by  his  civil  death.**  He  could  be  grantor 
or  grantee  after  attainder,  and  the  grant  would  be 
good  as  against  all  persons  except  the  king.**  So, 
also,  it  seems  that  he  could  devise  his  lands,  sub- 
ject only  to  the  right  of  entry  for  the  forfeiture.*' 
And  he  could  demise  his  lands  before  office  found.** 
He  was  himself  under  the  protection  of  the  law,** 
and  to  kill  him  without  warrant  of  law  was 
murder.**    So  a  right  of  action  for  damages  was 


Kullty  party  could  make  a  valid  sale 
or  aaslKniHent  of  his  personal  prop- 
erty, provided  it  was  made  In  good 
faith.  Chowne  v.  Baylis,  81  Beav. 
351.  E4  Reprint  1174:  Whltaker  v. 
Wlsbey,  12  C.  B.  44,  74  ECL.  44,  138 
Reprint  817;  Re  Saunders,  4  Glffard 
179,  66  Reprint  669;  Perkins  v.  Brad- 
ley, 1  Hare  219.  23  EngCh  219,  66 
Reprint  1013. 

[c]  Vo  foxfaitnza  of  lULda  uitU 
ofluM  foaiid<— The  attainted  person 
was  not  divested  of  his  lands  till 
ofilce  found.  Thus  in  Jflchols  v. 
Nichols,  Plowd.  477.  486,  75  Reprint 
711,  the  question  was  put,  "If  the 
possession  in  deed  or  In  law  of  the 
lands  of  a  person  attainted  of 
treason  shall  not  be  in  the  king  be- 
fore offlce  found,  in  whom  it  shall 
be  by  the  course  of  the  common  law 
in  the  life  of  the  person  attainted." 
And  it  was  held  that  the  freehold  of 
such  lands  would  be,  in  fact,  in  the 
person  attainted  so  loner  as  he  should 
live;  "for  as  he  hath  capacity  to 
take  in  deed  lands  by  a  new  pur- 
chase, so  hath  he  power  to  retain  bis 
ancient  posseasiona,  and  he  shall  be 
tenant  to  every  preecipe." 

Cd]  Vit>p«rtr  of  the  wife,— In 
Coombes  v.  Queen's  Proctor,  16  Jur. 
820,  it  appeared  that  the  wife  of  a 
felon  under  sentence  of  transporta- 
tion died  intestate  leavine  property 
acquired  after  the  conviction  of  her 
husband,  and  it  was  held  that  such 
property  belonged  to  the  crown  as 
accrued  to  the  felon.  But  the  wife 
could  hiake  a  will  and  in  all  things 
act  as  a  feme  sole.  Newsome  v. 
Bowyer,  3  P.  Wms.  87,  24  Reprint 
969;  Portland  v,  Prodgers,  2  Vern.  Ch. 
104,  23  Reprint  677. 

14.  Avery  v.  Everett,  110  N.  Y. 
317.  18  NE  148,  6  AmSR  368.  1  L.RA 
264. 

15.  Avery  v.  Everett.  110  N.  T. 
317,  18  NE  148,  6  AmSR  368.  1  LRA 
264;  Lovell's  Case.  1  Salk.  85.  91  Re- 
print 80;  Rex  v.  Morphea,  1  Salk.  8S, 
91  Reprint  80;  2  Blackstone  Comm. 
pp  261,  282;  1  CSlitty  Cr.  L.  723 
et  seq;  Comyns  Dig.  tit  Forfeiture 
(K). 

16.  Avery  v.  Everett,  110  N.  T. 
317,  18  NB  148,  6  AmSR  868,  1  LRA 
264. 

17.  See  supra  t  3. 

18.  Viner  Abr.  tit  Attainder  (B) 
7. 

19.  OlvU  amiOi  defined  see  11  C.  J. 
p   795. 

irB4«r  Blatstes  see  infra  t  7. 

ao.  Avery  v.  Everett,  110  N.  T. 
317.  18  NE  148.  6  AmSR  868,  1  L.RA 
264:  Coke  L.itt.  {  199  note. 

21.     1    Chitty    Cr.    L.    p    72i.      To 
name  effect  McLaughlin  v.  McLaugh 
lln,     an    Mo.    6SB,    129    SW    217    1! 
[13  C.  J.— 68] 
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AmSR  680;  Avery  v.  E^rerett.  110 
N.  T.  317,  18  NE  148,  6  AmSR  368, 
1  LRA  264;  Baltimore  v.  Chester,  S3 
Vt.  815,  38  AmR  677;  Banyster  v. 
Trussel.  Cro,  Eliz.  B16,  78  Reprint 
764;  Stuart  v.  Prentiss,  20  U.  C.  Q.  B. 
513. 

ComBetsiuijr  of  convict  aa  wltaeM 
see  Witnesses  [40  Cyc  22051. 

aa.  Bullock  V.  Dodds,  2  B.  &  Aid. 
258,  106  Reprint  S61;  Harvey  v. 
Jacob.  1  B.  &  Aid.  159,  106  Reprint 
59;  Barrett  v.  Power,  9  Exch.  338, 
25  BngL&Eq  624,  156  Reprint  144; 
Roberts  V.  walker.  1  Russ.  &  M.  752, 
6  EngCh  752.  39  Reprint  288;  Ex  p, 
Bullock.  14  Ves,  Jr.  462,  83  Reprint 
594. 

as.    See  cases  infra  note  24. 

Vader  Btatatea  see  infra  |  10. 

94.  Cal. — Coffee  v.  Haynes,  124 
Cal.  661,  67  P  482,  71  AmSR  99. 

Del. — Cannon  v.  Windsor,  16  Del. 
143. 

Mo. — ^McLiaughlln  v.  Mcl<aughlin, 
228  Mo.  63S,  646.  129  BW  21,  137 
AmSR  680  [clt  Cyc];  Gray  v.  Gray, 
104  Mo.  A.  520,  79  SW  505. 

N.  T.— Avery  v.  Everett,  110  N.  Y. 
817.  18  NE  148.  6  AmSR  368.  1  LRA 
264;  Davis  v.  Duffle,  l^Abb.  pec.  486. 

Va. — Guarantee  Co.  of  -  North 
America  v.  Lynchburg  First  Nat. 
Bank,  95  Va.  480.  28  SE  909.  - 

Eng. — Banyster  v.  Trussel,  Cro. 
Ell«.  516.  78  Reprint  764;  Coppln  v. 
Gunner,  2  Ld.  Raym.  1672.  92  Reorlnt 
618;  Ramsey  v.  McDonald,  W.  Bl.  30, 
96  Reprint  16;  Ramaden  v.  Mac- 
donald,  1  Wils.  C.  P.  217,  96  Reprint 
682;  1  Chitty  Cr.  L.  725;  Viner  Abr. 
tit  Attainder  (B). 

imder  vtatntea  see  infra  i  11. 

as.  Davis  V.  Duffle.  1  Abb.  Dea 
(N.  Y.)  486,  8  Keyes  606,  8  Transcr. 
A.  64.  4  AbbPrNS  478-.  1  Chitty  Cr.  L. 
p  725;  Viner  Abr.  tit  Attainder   (B). 

"Until  execution,  his  creditors 
have  an  Interest  in  his  person  for 
securing  their  debts."  Platner  v. 
Sherwood,  6  Johns.  Ch.  (N.  Y.)  118, 
180  (per  Kent.  Ch.). 

Vnder  atatntas  see  Infra  |  12. 

ae;.    See  cases  supra  note  25. 

a?.  Kynnalrd  v.  Leslie,  L.  R.  1 
C.  P.  889. 

88.     See  cases  supra  note  23. 

Vntter  atatntea  see  infra  J  9. 

38.  Rankin  v.  Rankin,  6  T,  B.  Mon. 
(Ky.)  631,  17  AmD  161;  Avery  v. 
Everett,  110  N.  Y.  317,  18  NE  148, 
6  AmSR  368,  1  LRA  264  [aft  36  Hun 
6];  Platner  v.  Sherwood.  6  Johns. 
Ch.  (N.  Y.)  118;  Coppln  V.  Gunner,  3 
Ld.   Raym.  1572,   92   Reprint   518. 

"The  forfeiture  of  the  estate  of 
the  attainted  felon  to  the  .king  or  to 
the  lord,  was  not  [it  would  seem] 
a  consequence  of  the  situation  in 
which    he    was    placed,    of    civiuter 


mortuua,  but  proceeded  upon  distinct 
and  Independent  reasons. '  Avery  v. 
Everett,  110  N.  Y.  817,  824,  18  NH 
148,  6  AmSR  368,  1  LRA  264. 

[a1  riMhold  of  UakOM. — After  at- 
tainder of  treason  and  until  offlce 
found  the  freehold  and  the  fee  simple 
are  In  fact  In  the  person  attainted 
as  long  as  he  lives,  for,  as  he  has 
capacity  to  t^e  lands  by  a  new  pur- 
chase so  ha  has  power  to  retain  his 
ancient  possessions,  and  shall  be 
tenant  to  every  praecipe.  Nichols  v. 
Nichols,   Plowd.    486,   75   Reprint  711. 

[b]  Peraonal  pxopertyd — By  at- 
tainder, all  the  personal  property 
and  rights  of  action  with  respect  to 
property  accruing  to  the  party  at- 
tainted, either  before  or  after  at- 
tainder, are  vested  In  the  crown  with- 
out offlce  found.  Bullock  v.  Dodds, 
2  B.  &  Aid.  258,  106  Reprint  361. 

Under  atatntea  see  Infra  i  8. 

30.  Sheppard  Touchst.  231;  Viner 
Abr.  tit  Attainder  (B);  Avery  v. 
Everett.  110  N.  Y.  817,  18  NE  148, 
6  AmSR  368,  1  LRA  2C4;  La  Chipelle 
V.   Burpee.   69   Hun  436.  23   NYS   458. 

Vadar  atatntea  see  Infrat  8. 

31.  Bacon  Abr.  tit  wills  and 
Testaments  (B);  1  Jarman  Wills 
(6th  ed')  42:  In  re  Donnelly,  125  Cal. 
417,  58  P  61,  73  AmSR  82;  Avery  V. 
Everett,  110  N.  Y.  317,  18  NE  l48, 
6  AmSR  368,  1  LRA  264;  La  ChapeUe 
V.   Burpee,   69  Hun  436,    23   NYS   453. 

TJsder  atatntea  see  infra  18. 

38.  Doe  V.  Pritchard,  5  B.  &  Ad. 
765,  781,  27  ECL  822,  110  Reprint 
973. 

"It  Is  laid  down  In  Perkins's  Profit- 
able Book.  tit.  Grants,  s.  26,  that  'a 
man  attainted  of  felony  or  murder, 
etc.,  may  make  a  grant  of  a  rent  or 
common,  or  a  feoffment,  etc.,  and  the 
same  shall  bind  all  persons  hut  the 
King  (for  hla  time),  and  the  lord  of 
whom  the  land  is  holden.''  This 
passage  Is  referred  to  In  Comyn's 
Digest,  tit.  Capacity,  D,  6.  The  same 
doctrine  Is  laid  down  In  Shcppard's 
Touchstone,  2'32.  The  passage  In  Co. 
Lltt.  42b.,  which  seems  at  first  slight 
to  be  .contrary,  will,  on  examination, 
be  found  to  be  consistent  with  these 
authorities;  for,  after  stating  that 
persons  attainted  of  felony  have  no 
ability  to  enfeoff  etc.,  he  concludes, 
'for  the  feoffments,  etc.,  of  these  may 
be  avoided;'  and  doubtless  they  may 
by  the  King."  Doe  v.  Pritchard, 
supra  (per  Denman,  C.  J.). 

Under  atatvtsa  see  Infra  {  8. 

33,  See  infra  note   34. 

34,  3  Coke  Inst.  215;  Hawkins  P. 
C.  p  80  c  31  I  16;  Viner  Abr.  tit 
Attainder  (B)  2. 

[a]  Within  proteotlon  of  law,^— "A 
person  attainted  is  not  absolutely  at 
the  disposal  of  the  crown.    He  is  ao. 
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Jiot  forfeited  to  the  erown  ppon  eonviotion;**  and 
if  a  personal  wrong  were  done  to  an  attainted 
person  during  his  attainder  he  might,  after  being 
pardoned,  have  an  action  for  it." 

[$  6]  B.  Statns  Fixed  by  Statnte— 1.  In  0«n- 
'WraL  In  accordance  with  the  modem  policy  of  a 
more  humane  administration  of  the  criminal  law,** 
the  early  doctrines  of  the  common  law  in  regard 
to  the  a|ttainder,  forfeiture,  and  corruption  of 
blood  of  convicts  have  been  either  entirely  swept 
away  or  modified  by  constitutional  and  statutory 

f  revisions.**    Thus  the  constitution  of  the  United 
tates**  provides  that  congress  shall  have  power 


to  declare  the  punishment  of  treason,  but  no  at- 
tainder of  treason  shall  work  corruption  of  blood 
or  forfeiture  except  during  the  life  of  the  person 
attainted.^  The  rights  and  disabilities  of  convicts 
are  now  generally  the  subject  of  statutory  pro- 
visions." While  it  has  been  said  that  a  convict 
during  the  period  of  his  imprisonment  is  a  slave 
of  the  state,*'  yet  that  is  not  a  correct  statement 
of  his  relation  toward  society." 

[$  7]  2.'  Oivil  Death."  In  some  jurisdictions, 
in  the  absence  of  statutory  provisions,  a  convict 
is  held  not  to  be  civilly  dead,*'  but  in  a  number 
of  the  states  there  are  statutes  declaring  in  suh- 


for  the  endB  of  public  Justice,  and 
for  no  other  purpose,  until  ezecu- 
.  tlon  ...  he  Is  himself  unde" 
the  protection  of  the  law.  and  to  kill 
him,  without  warrant  of  law,  la  mur- 
der. He  was,  Indeed,  disabled  to 
sue  In  his  own  name;  but  If  beaten 
or  maimed,  while  under  attainder,  or 
if  a  woman  was  ravished,  while  un- 
der attainder,  and  a  pardon  after- 
wards ensued,  the  party  Inlured 
mlRht  maintain  an  action,  or  appeal, 
as  the  cane  might  r<>qulre,  for  the 
Intermediate  injury."  Platner  v.  Sher- 
wood, 6  Johns.  Qh.  (N.  T.)  118,  1»0 
(p^r  Kent,  Ch.). 

as.  Fleming  v.  Smith.  12  Ir.  C.  U 
401. 

8&  Banyster  ▼.  Trusspl,  Cro.  Elis. 
EIC,  78  Reprint  764;  Viner  Abr.  Ut 
Attainder  CB)  4. 

87.  Toung_  V.  Carter,  2(  Ont.  L. 
S7<.  5  DomUl  65t,  8  OntWN  1486,  23 
Or'WR  64S. 

38.  Etee  constitutional  and  statu- 
tory provisions;  and: 

C-il. — In  re  Donnelly,  125  CSal.  417, 
58  P  61,  78  AmSR  62. 

Ky. — Rankin  v.  Rankin,  6  T.  B. 
Mon.  531,  537,  17  AmD  161  (where  the 
court  said:  "The  constitution,  as 
well  aa  the  act  of  1796,  had  both  de- 
clared that  no  conviction  of  felony 
should  work  corruption  of  blood"). 

Mo. — Williams  v.  Shackleford,  $7 
Mo.  822,  321,  11  SW  222  (where  the 
court  said:  ''The  effect  of  these  pro- 
visions Is  to  preserve  the  inheritance 
of  a  convicted  felon  from  forfeiture 
through  corruption  of  blood"). 

N.  Y. — Avery  v.  Everett,  110  N.  T. 
817,  828.  18  NB  148,  6  AmSR  368,  1 
LRA  264  (where  the  court  said: 
"The  statute  64  Oeorge  III,  C.  46 
abolished  forfeiture  of  lands,  and 
corruption  of  blood  in  every  case  ex- 
cept treason,  petit  treason  and  mur- 
der. 'So  that,'  aa  said  by  Chitty, 
writing  soon  after  the  passage  of 
that  statute,  'at  the  present  day  on 
attainder  of  ordlna^r  felony  the 
criminal  forfeits  only  nla  goods  and 
chattels,  and  the  profits  of  land 
during  life,  while  his  real  estate 
comes  in  the  ordinary  channels  to 
his  heir,  who  is  thus  restored  to  the 
full  capacity  to  inherit.'  (1  Chitty's 
Crim.  Law,  786.)  Still  later  the 
statute  88  and  84  Victoria,  C.  23 
swept  away  the  whole  doctrine  of 
attrJnder,  corruption  of  blood  and 
forfeiture,  except  forfeiture  conse- 
Quent  on  outlawry"). 

N.  C. — State  v.  Nipper,  166  N.  C. 
272,  273,  81  6E  164,  AnnCa8l916C  126 
(where  the  court  said:  "The  Consti- 
tution, Art.  XI,  sec.  1,  declares  that 
t>eath,  imprisonment  with  or  with- 
out hard  labor,  fines,  removal  from 
office,  and  disqualification  to  hold 
office  shall  be  the  only  punishments 
known  to  the  laws  of  Ihls  State"). 

R.  I. — ^Kenyon  v.  Saunders,  18  R  I. 
590,  591.  30  A  470,  26  LRA  282 
(where  the  court  said:  "Under  our 
law.  Pub.  Stat.  R.  I.  chap.  248,  |  84, 
no  conviction  or  sentence  for  any 
offence  whatsoever  works  a  forfeiture 
of  estate"). 

Tex. — Davis  V.  Laning,  85  Tex.  89, 
40,  19  SW  846,  34  AmSR  784.  18  LRA 
82,  (where  the  court  said:  "Attainders, 
outlawry,  deprivation  of  property  ex- 


cept by  due  process  of  law,  and  cor- 
ruption of  blood  or  forfeiture  of  es- 
tate as  a '  result  of  conviction  of 
crime,  are  expressly  prohibited  by  the 
organic  law.  Const.,  art.  1,  sees.  16, 
19.  20,  21"). 

Vt — Baltimore  v,  Chester,  63  Vt. 
815,  819,  38  AmR  677  (where  the 
court  said:  "Crimes  do  not  work  a 
forfeiture  of  the  estate  or  corruption 
of   blood   in    this    State"). 

"Wis. — State  V.  Duket,  90  Wis.  272, 
278,  63  NW  83,  48  AmSR  928,  81 
LRA  516  (where  the  court  said: 
"There  Is  no  such  thing  as  civil  death 
In  this  country,  and  no  conviction  In 
this  state  can  work  corruption  of 
blood  or  forfeiture  of  estate.  Sec. 
12,  art   I.  Const."). 

Bug. — Carr  v.  Anderson,  [1908J  1 
Ch.  90,  94  [app  dsm  [1903]  2  Ch. 
2791  (where  the  court  said:  "That 
Act  IPorfelture  Act,  1870,  33  &  84 
Vict.  c.  231  ..  .  abolished  the 
forfeiture  of  lands  and  goods  for 
treason  and  felony"). 

Ont — Young  v.  Carter,  26  Ont.  L. 
676,  578,  5  DomLR  656,  3  OntWN 
486,  22  OntWR  643  (where  the  court 
said:  "It  is  not  necessary  to  deal 
with  the  old-time  distinctions  be- 
tween attainder  and  forfeiture,,  the 
one  pertaining  to  high  treason  and 
capital  offences,  and  the  latter  to 
felonies  of  a  less  flagrant  charsicter 
.  .  .  this  method  of  punishment 
by  depriving  the  convicted  offender 
of  lands  and  goods  has  been  dis- 
tinctly put  an  end  to  by  the.  Cana- 
dian pode,  and  the  property  is  left  to 
the  convict  unaffected  by  any  re- 
fltrictive  provisions."  The  court  also 
ptated  that  can.  Oide  i  1033  ]Rev. 
Rt.  (1906)  c  146]  uses  almost  the 
Identical  language  of  the  Forfeiture 
Act  of  1870  [38  &  34  Vict,  c  23], 
namely,  "That  no  conviction  o'-  Judg- 
ment for  any  treason  or  Indictable 
offence  shall  cause  any  attainder  or 
•■orruption  of  blood  or  any  forfeiture 
or  escheat"). 

"The  ancient  doctrine  of  attainder 
Is  expressly  forbidden  by  our  federal 
Constitution  and  by  the  Constitu- 
tion of  each  separate  state."  Byers 
v.  Sun  Bav.  Bank.  41  Okl.  728,  732, 
139  P  948,  52  LRANS  320,  AnnCas 
1916D  2':2. 

39.  U.   S.  Const,  art  3   13. 

40.  Bigelow  V.  Forrest,  9  Wall.  (U. 
S.)  339,  19  L.  ed.  696  (holding;  that 
under  the  Confiscation  Act  of  July 
17,  1862  [12  U.  S.  St.  at  L.  589], 
and  the  Joint  resolution  of  the  same 
date  explanatory  thereof,  only  the 
life  estate  of  the  person  for  whose 
offense  land  Is  seised  is  subject  to 
condemnation  and  sale  and  nothing 
more  Is  within  the  Jurisdiction  or 
judicial  power  of  the  court;  herco  a 
decree  condemning  the  fee  can  have 
no  greater  effect  than  to  subiect  the 
life  estate  to  sale).  To  same  eff<"<t 
Day  V.  MIcou,  18  Wall.  (U.  S.)  166, 
21  X.  ed.  860. 

41.  See  statutory  provisions:  and: 
CaJ. — In  re  Nerac,  85  Cal.   892,   95 

AmD   111. 

Mo.— WnilBms  V.  Shackleford,  97 
Mo.  322,  11  SW  222. 

N.  Y.— Avery  v.  Everett  110  K.  Y. 
317,  18  NE  148,  6  AmSR  868,  1  LRA 
264. 

Okl. — ^Byers  v.   Sun   Sav.   Bank.   4i 


Okl.  728,  139  P  948,  52  LRANS  Stt. 
AnnCasl916D    222. 

R.  I. — Kenyon  v.  Saunders.  18  R.  I. 
590.    30    A   470.    26   LRA    238. 

Vt — Baltimore  v.  Cheater,  B8  Vt 
315,   88  AmR  677. 

Va. — Ruffln  v.  Com.,  21  Gratt  (62 
Va.)    790. 

Eng.— In  re  Gaskell.  11906]  1  Ch. 
440  raff  [1906]  2  Ch.  1];  B^  p.  Graves. 
19  Ch.  D.  1. 

Ont. — Young  v.  Carter.  26  Ott  L. 
676,  5  DomLR  665,  8  OntWN  486. 
22  OntWR   643. 

48.  Ruffin  V.  Com.,  21  Gratt.  (62 
Va.)   790. 

43.  Westbrook  v.  State.  183  Ca 
678,   686,   66   SE  788,   26  LRA^S  591. 

18  AnnCaa  895  (where  the  court  said: 
"The  convict  occupies  a  different  at- 
titude from  the  slave  toward  society. 
He  Is  not  mere  property  without  a^v 
civil  rights,  but  has  all  the  rights 
of  an  ordinary  cit'xen  which  are  not 
expressly  or  by  necessary  tmolicat'on 
taken  from  him  by  law.  While  the 
law  does  take  his  liberty,  and  im- 
poses a  duty  of  servitude  and  ob«»r- 
vance  of  discipline  for  the  reruLi- 
tlon  of  convicts,  it  does  not  deny  his 
right  to  personaJ  securitv  acainst  ui- 
lawful  invasion");  Anderson  v.  Sa- 
lant  38  R.  I.  463.  474.  476.  96  A  426. 
LRA1916D  651  (where  the  court  mid: 
"The  rights  of  a  prisoner  In  Rhode 
Island  are  far  wider  than  those  of  a 
slave.  A  slave  had  no  property 
rights  whatever  and  could  neither 
sue  nor  be  sued,  except  that  he  might 
sue  to  enforce  his  freedon.  .  .  . 
Thus  a  convict  can  have  an  interest 
In  property  while  a  slave  can  not;  a 
convict  can  sue  While  a  slave  can- 
not"). 

44,  At  oonuoua  laiw  see  supra  I  6. 
48.     Ark.— WIlFon  v.  King,  69  .Art 

32,  26  SW  18,  23  LRA  802  (holdlnR 
that  plaintiff,  although  convicted  of 
murder  and  sentenced  to  death  In 
Tennessee,  might  sue  in  Arkansas). 

Del. — Cannon  v.  Windsor,  6  Del.  14J 

Pla. — Willlngham  v.  King.  23  Fla. 
478.   2  S   851. 

Gtai. — Dade  Coal  Co.  v.  Haslett.  83 
Ga.   649,    10  SE  435i 

Ky. — Rankin  v.  Rankin,  6  T.  R 
Mon.   531.  17  AmD  161. 

Mo. — Presbury  v.  Hull,  84  Mo.  29 
(dictum). 

Oh. — Frazer  v.  Pulcher,  17  Oh.  ISO. 

Pa.— Com.  v.  Clemmer,  190  Pa.  202. 
42  A  676. 

R.  I. — Kenyon  v.  Saunders,  18  R 
I.  590,  SO  A  470,  26  LRA  232. 

Tenn. — Arrowsmlth  v.  State.  IJl 
Tenn.  480,  486,  176  SW  546.  LRA 
1915E  363  (where  the  coui;t  •'<3id: 
"Civil  death  has  sometimes  been  Im- 
puted to  convicts  for  life,  but  never, 
except  In  the  cited  case,  [State  v. 
Brophy,  8  OhS&CP  698]  so  far  as 
we  have  observed,  to  one  incarcerated 
for  a  period  less  than  life"). 

Tex. — Davis  v.  Laning,  85  Tex.  39. 

19  SW  846,  34  AmSR  784,  18  LRA 
82. 

Vt. — Baltimore  v.  Chester,  63  Vt 
31 B.  38  AmR  677. 

W's. — State  V.  Duket.  90  Wis.  27!. 
278,  63  NW  88.  48  AmSR  928,  81  LRA 
515  (holdlnir  that  "there  is  no  such 
thing  as  civil  death  in  this  country"). 

And  see  Branton  v.  WaahlTietin 
County,    79    Miss.    277,    283,   30  S   (•^■i 


For  later  eases,  dsvslopmants  and  changes  in  the  law  see  cumulative  Annotations,   same  title,  page  and  note  number. 
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stance  that  a  person  eonvieted  of  a  felony  and 
sentenced  to  imprisoninent  for  life  shall  be  ao 
deemed  a!nd  regarded**  from  the  date  of  his 
imprisonment.*^  And  there  are  otl^er  statutes  d»- 
ebu-ing  that  a  sentence  to  imprisonment  in  the 
state  prison  for  a  term  less  than  for  life  shall 
suspend  during  snch  term  the  civil  rights  of  the 
person  so  sentenced.*^  A  statute  suspending  the 
civil  rights  of  convicts  confined  in  state  prisons 
is  highly  penaJ  and  should  not  be  extended  by  im- 
plication or  construction.**  These  statutes  do  not 
apply  to  convicts  sentenced  to  death  at  a  time  to 
be  appointed."*  Moreover,  snch  statutes  apply  to 
sentences  in  the  state  courts  only  and  not  to  those 
in  the  federal  courts  ;"^  they  do  not  apply  to  con- 
victs confined  in  county  penitentiaries,  or  jails,'* 
or  in  state  reformatories.". 

In  niinois  the  statute  provides  that  persons  con- 
victed of  infalnous  crimes  shall  forever  thereafter 
be  incapable  of  holding  any  office  of  honor,  trust. 


or  profit,  or  voting  or  serving  as  a  juror  unless 
restored  to  snch  rights  by  paidon  or  otherwise 
according  to  law.** 

Removal  of  disabilities.  The  statutory  disabili- 
ties continue  only  during  the  imprisonment.'''  The 
effect  of  a  pardon  is  to  acquit  the  offender  of  the 
penalties  annexed  to  the  conviction  and  to  give 
him  a  new  credit  and  capacity,"  but  an  escape 
during  the  term  does  not  remove  that  disability.''^ 

[(8]  S.  Property  and  Oonveyances.  Under 
modem' statutes  the  geneY-al  rule  is  that  when  a 
person  is  convicted  of  a  felony  such  conviction 
does  not  operate  as  a  forfeiture  of  his  property." 
There  is  no  uniform  rule,  however,  as  to  his  right 
to  acquire,  to  dispose  of,  or  to  deal  with  his  prop- 
erty." A  few  statutes  expressly  prohibit  the  con- 
vict from  disposing  of  his  property."  Under  some 
statutes  his  property  is  left  to  him  unaffected  by 
any  restrictive  provisions."     Under  other  statutes 


(where  the  court  aald;  "Though  con- 
victed of  crime,  they  are  human 
bclnss.  and  are  entitled  to  every 
right  and  consideration  of  any  other 
person,  except  the  loss  of  liberty  and 
the  Innposition  of  hard  labor  upon 
them  for  a  fixed  period"). 

[a1  Oae  vadav  aeateao*  for  mnr- 
da*  Is  not  clvtliter  mortuus.  Cannon 
V.  Windsor,  6  Del.  14S. 

K»]  ■— oa  for  rals<— "Under  .  .  . 
.  SUt.  R.  I.  cap.  248.  |  <4.  no 
conviction  or  sentence  for  an*-  offence 
irhataoever  works  a  forfeiture  of 
estate.  The  reason  for  the  common 
law  rule  does  not  here  exist,  and  an 
enforcement  of  It  mlKht  practically 
work  a  forfeiture  of  estate."  Kenyon' 
v.  Saunders,  1«  R.  J.  590,  691,  SO  A 
470,    M   LRA  282. 

[c]  &i  ▼Miaoat  it  has  been  held 
that  imprisonment  for  life  does  not 
result  in  civil  death,  the  court  de- 
claring that,  except  In  the  case  of 
entrance  into  relicion.  civil  death  in- 
volved an  fncapaclty  to  hold  nroperty 
or  to  sue  in  the  klncc's  courts,  at- 
tended with  forfeiture  of  the  estate 
and   corruption  of  blood;   that  per- 

ertual  imprisonment  or  perpetual 
anishroent.  without  forfeiture  of  the 
estate,  did  not.  In  Eingland.  produce 
civil  death;  and  that,  as  crimes  do 
not  In  Vermont  work  a  forfeiture  of 
the  estate  or  corruption  of  blood, 
there  is  lacking  that  taint  from 
crime  which  Is  at  the  common  law 
an  essential  element  of  civil  dieath. 
Baltimore  v.  Chester,  63  Vt.  816,  819, 
88  AmR  677.  The  court,  by  Veasey, 
J.,  said:  "We  have  statutes  provid- 
ins  what  shall  be  the  effect  of  im- 
prisonment for  crime  in  certain  re- 
spects. A  life  sentence  operates  as 
the  natural  death  of  a  person,  so  far 
as  It  in  any  way  relates  to  his  mar- 
rlage  or  the  setUement  of  his  estate. 
Oen.  Sts.  ch.  120,  s.  19.  A  sentence 
for  three  years  or  more  Is  a  cause 
for  divorce,  ch.  70,  s.  18.  For  cer- 
tain purposes  the  wife  Is  deemed  a 
feme  sola  while  the  husband  Is  In 
State  prison:  ch.  71,  s.  IS.  These. 
seem  to  be  all  based  on  the  principle 
that  a  prisoner's  legal  rights,  sub- 
ject to  his  personal  restraint,  are  un- 
affected by  the  imprisonment,  except 
as  specially  provided  by  statute"). 

'•ft  Cal. — ^Pen.  Code  I  674;  In  re 
Donnelly,  126  Cat.  417.  68  P  61,  73 
AmSR  *2:  CofCee  v.  Haynes,  124  Cal. 
B61.  S7  P  482.  71  AmSR  99;  Matter 
of  Nerac  86  Cal.  898,  96  AmD  111. 

Kan. — Oen.  St  (1897)  c  100  f  376: 
Cr.  Code  I  887:  Dobbs  v.  Lllley,  86 
Kan.   618,  121  P  606:  Manley  v.  Ma- 

fer,  <8  Kan.  877.  76  P  660,  1  AnnCas 
25:  Sample  v.  Homer.  61  Kan.  788, 
60  P  746. 

Mass.— <}reenough  v.  Welles,  10 
Cush.  671  infra  [a]. 

Mo. — ^Williams  v.  Shackelford.  97 
Mo.  882,  11  SW  822  (under  Rev.  St. 
[1879J   f  1867). 

N.  T. — Pen.  Code  I  708;  Avery  v. 
EJverett    110    N.    T.    317.    18    NE  148. 


6  AmSR  868,  1  LRA  264;  Bowles  v. 
Habermann,  96  N.  T.  246;  Hill  v.  New 
York  Guaranty  Trust  Co.,  168  App. 
Dlv.  874,  148  NTS  601:  Matter  of 
Zeph,  60  Hun  E23.  3  NtIs  460:  Bon- 
nell  V.  Rome,  etc.,  R.  Co.,  12  Hun 
218;  Oargan  v.  ScuUey,  82  Misc.  667, 
144  NTS  206;  Morris  v.  Walsh.  14 
AbbPv  887;  In  re  Demlng,  10  Johns, 
282;  Jackson  v.  Catlln,  2  Johns,  248, 
S  AmD  416  Caff  8  Johns.  6201;  OrtL- 
ham  V.  Adams,  2  Johns.  Cas.  408: 
Plstner  v.  Sherwood.  6  Johns.  Ch. 
118  [overr  in  part  Troup  v.  Wood,  4 
Johns.   Ch.   228]. 

Okl.— Huston  V.  Scott.  20  Okl.  142. 
94  P  512,  85  LRANS  721  [ctt  St. 
(1898)  I  2678,  now  Rev.  L,.  (^1910)  | 
8814  (which  provides  that  where  a 
person  is  sentenced  to  penitentiary 
for  life  he  is  to  be  deemed  civilly 
dead)];  Martin  v.  Terr.,  14  Okl.  698, 

R.  I, — ^Anderson  v.  Salant,  88  R. 
I.  468,  96  A  426,  L.RA1916D  661  (per- 
sons convicted  of  murder  or  arson). 

(a]  A  pearsoa  oatlawsd  by  the  Con- 
fiscation Act  of  April  30,  1779,  be- 
came clvlliter  mortuus.  Qreenough 
V.  Welles,   10   (hish.    (Mass.)   671. 

Ht.  Harmon  v.  Bowers,  78  Kan, 
135,  96  P. 61,  17  LRANS  602,  16 
AnnCaa  121  (holding  that  a  sentence 
to  the  penitentiary  for  a  term  of 
years  does  not  make  void  a  con- 
veyance duly  executed  by  the  cop- 
vlct  before  his  imprisonment  under 
the  sentence  and  while  execution  of 
the  judgment  of  conviction  Is  stayed, 
under  Bess.  L.  [190S1  p  694  c  389, 
pending  appeal  to  the  supreme  court), 

4a.  Car— Matter  of  Nerac„  36  Cal. 
892,  95  AmD  111. 

Kan. — Gray  v.  Stewart,  70  Kan. 
429.  78  P  862,  108  AmSR  461. 

Miss.— Beck  v.  Beck,  36  Miss.  72. 

Mo. — McLaughlin  v.  McLaughlin. 
228  Mo.  685,  129  SW  21.  137  AmSR 
680;  Williams  v.  Shackleford,  97  Mo. 
322,  11  SW  222;  Presbury  v.  Hull, 
34    Mo.    89. 

Utah.— Peo.  V.  Flynn,  7  Vtah  878, 
26  P  1114. 

[a]  Sospeguloa  of  etvll  ztglits. — 
"When  a  person  is  convicted  of  a 
felony,  he  is  deprived  of  his  political 
rights,  such  as  the  rtchts  of  suffrage, 
the  right  to  hold  office  and  to  par- 
ticipate in  the  affairs  of  government, 
and,  besides  this,  he  is  deprived  of 
his  liberty  to  roam  at  large,  and  of 
his  time  and  the  benefits  of  his  own 
labor,  which  are  forfeited  to  the 
state,  and  he  Is  subjected  to  such 
prison  regulations  as  are  necessary 
to  enforce  the  peneiltles  of  the  law." 
Byers  v.  Sun  Sav.  Bank,  41  Okl.  728, 
734,  139  P  948,  62  LRANS  320.  Ann 
C:asl916D  222  (under  Rev.  L.  [19101 
(  2818);  Bowles  v.  Habermann,  96 
N.  T.  625. 

40.  Bowles  V.  Habermann,  95 
N.  T.  246. 


BO,  Gray  V.  Stewart.  70  Kan.  429, 
431.  78  P  862,  109  AmSR  461  [overr 
Ashmore  v.  McDonnell,    (Kan.)   16  P 


fSl^     .  (where       the       court       said: 
"Clearly,    the    convict   was    not    Im- 

grlsoned  under  a  sentence  for  life. 
[Is  imprisonment  might  be  for  Hfe, 
If  his  execution  were  not  ordered,  but 
his  sentence  was  not  for  life.  Nor 
was  he  imprisoned  under  a  sentence 
for  a  term  less  than  his  natural  life. 
The  sentence  was  one  of  death.  The 
detention  In  the  penitentiary  was 
something  Incidentail  to  the  sentence, 
and  pending  the  carrying  out 
thereor'). 

Bl.  Presbury  v.  Hull,  84  Mo.  89; 
Platner  v.  Sherwood,  6  Johns.  Ch. 
(N.  T.)  118. 

60.  Bowles  V,  Habermann,  95  N.  T. 
246.   ' 

B3.  Sample  v.  Homer,  61  Kan.  788, 
60  P  746. 

B4.  Peo.  V.  Russell,  845  111.  268,  91 
NE  1075. 

U.    See  cases  Infra  note  56. 

[a]  Vstlttoa  for  rsstoratloa  to 
ettusasUp^— "Under  chapter  64  of 
the  Revlsal  of  1906,  sees.  2675,  267<, 
etc.,  a  prisoner  convicted  of  an  in- 
famous crime  and  sentenced  to  im- 
prisonment may  file  his  petition  for 
restoration  to  <ntlzenBhip  at  any  time 
after  the  expiration  of  four  years 
from  the  date  of  conviction.  Section 
2680  provides  that  where  the  Judg- 
ment of  the  court  does  not  Include 
Imprisonment,  and  pcu-don  has  been 
granted  by  the  >  Qovemor,  or  judg- 
ment suspended  on  payment  of  the 
costs,  and  the  coats  have  been  paid, 
such  person  may  be  restored  to  such 
forfeited  rights  of  ettisenship  upon 
application,  by  petition  to  the  judge 
presiding  at  any  term  of  the  Superior 
Court  held  for  the  county  In  which 
the  conviction  was  had,  which  pe- 
tition must  be  filed  after  the  expira- 
tion of  one  year  after  such  convic- 
tion," Where  imprisonment  Is  a  part 
of  the  Judgment  of  the  court,  the 
petition  cannot  be  entertained  one 
year  after  conviotlon.  In  re  Jones. 
160  N.  C.  16,  16,  75  SB  1007. 

86.  In  re  Demlng,  10  Johns. 
(N.  T.}  232,  483;  Platner  v.  Sher- 
wood, 6  Johns.  Ch.  (N.  Y.)  118. 

87.  Beck  V.  Beck,  36  Miss,  72. 

88.  See  statutory  provisions;  and 
cases  infra  this  section. 

88.    See  cases  infra  this  section. 

80.  See  statutory  provisions;  and 
Kenyon  v.  Saunders,  18  R.  I.  590.  80 
A  470,  26  LRA  232  (statute  pro- 
hibits convict  from  disposing  of  his 
property  by  will  or  other  convey- 
ance); In  re  Qaskell,  [19061  2  Ch.  1 
(under  Forfeiture  Act  of  1870  [33  & 
34  Vict  c  23]  i  8.  a  convict  Is  pro- 
hibited from  alienating  or  charging 
any  property). 

81.  See  statutonr  provisions;  and 
Toung  V.  Carter,  26  Ont  L.  576.  579, 
6  DomLR  655,  3  OntWN  486.  22  Ont 
WR  643  (where  the  court  said:  "A 
convicted  offender  serving  his  term 
may  deal  with  his  goods  and  lands 
as  other  men  who  are  free  from  cue- 
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the  only  reatTiotions  seem  to  be  such  as  follow 
from  the  provisioa  that  the  convict  shall  be  deemed 
civilly  dead,*^  or  that  his  civil  rights  be  sus- 
pended,"^ except  where  the  statute  also  prbvides 
that  his  estate  may  be  administered  as  if  he  were 
naturally  dead.**  Thus  he  may  acquire  property 
by  deed,"  under  a  will,"  or  by  inheritance;"  al- 
though it  is  also  held  that  the  right  of  inheritance 
is  a  civil  right  which  is  lost  by  the  convict's  civil 
death.*^  So  also  he  may  dispose  of  his  property 
by  deed"  or  will.'"  Letters  of  administration  can- 
not be  granted  on  his  estate,"  for  his  conviction 


and  '  sentence  do  not  operate  a  .  devolution  of  his 
property  to  the  persons  who  would  be  his  hcir^ 
at  law  in  case  oi  hia  physical  death."  Under  a 
third  class  of  statutes  express  provision  is  made 
for  vesting  the  control  of  the  convict's  estate  in 
an  administrator'*  or  trustee."  In  other  jurisdic- 
tions the  statutes  provide  that  a  committee  of  the 
estate  of  a  life  convict  may  be  appointed  on  the 
application  of  designated  persons.  The  powers 
of  such  representatives  depend  on  the  provisions 
of  the  particular  statute."  Under  a  statute  pro- 
hibiting the  convict  from  alienating  his  property 


tody  may  deal  with  theirs;  and  no 
disability  or  restraint  is  put  upon 
the  convict,  so  far  as  deailntr  with 
his  property  Is  concerned,  beyond 
that  .which  attaches  to  other  own- 
ers"). And  see  Gray  v.  Stewart,  70 
Kan.  429,  432,  78  P  862,  109  AmSR 
461  (holding  that,  where  the  sen- 
tence Is  one  of  death.  Gen.  St.  [1901] 
II  5775.  5776,  providing  respectively 
that  whenever  a  person  is  imprisoned 
under  a  life  sentence  his  estate  shall 
be  administered  and  disposed  of  In 
all  respects  as  if  he  were  naturally 
dead;  and  whenever  the  penitentiary 
term  Is  less  than  a  life  term  a  trus- 
tee Is  to  be  appointed  by  the  probate 
court  to  take  charge  oi  and  manage 
his    estate,   do   not  apply,   and  such 

?iroTlslons  "being  in  derogation  of 
he  natural  rights  of  persons  to  hold 
and  manage  their  own  property,  the 
sections  must  be  strictly  consti-ued 
and  their  provisions  extended  no 
further  than  the  clear  Import  of 
their  terms  requires."  The  court 
then  adds:  "We  are  convinced  that 
the  question  now  under  consideration 
has  never  before  received  consldera- 

■  tlon  by  this  court"  and  criticises 
the    cases    of    Manley    v.    Mayer,    68 

•  Bin.  877,  76  P  650,  1  AnnCas  825; 
£<eeley  v.  Johnson,  61  Kan.  337,  66 
P  631,  78  AmSR  814;  and  A«hmore 
V.  McDonnell,  39  Kan.  669,  18  P  821, 
16    P    687    [announcing    a   contrary 

■  view,  as  having  been  made  "with- 
out discussion  or  thought"]);  Bran- 
ton'  v.-  Washington  County,  79~-Mlss. 
277,   283,   30   S   659    (where  the  court 

■  said:  "While  convicts  have  forfeited 
their  liberty  by  crime,  and  are  sub- 
jected to  hard  labor  as  a  punish- 
ment, yet  in  no  sense  are  they  to  be 
likened  to  the  dead  property  belong- 
ing to  the  public.  Though  convicted 
of  crime,  they  are  human  beings,  and 
are  entitled  to  every  right  and  con- 
sideration  of  any  other  person,   ex- 

'  cept  the  loss  of  liberty  and  the  im- 
position of  hard  labor  upon  them  for 
a  fixed'  period").  But  see  Haffleld 
V.  Nugent,  6  Man.  647  (holding  that 
all  chattel  property.  Including  fhpses 

°  in  action,  possessed  by  a  felon  at  the 
time  of  his  conviction  or  acquired 
thereafter  during  the  currency  of 
his  sentence,  passes  to  the  crown  ir- 
respective of  the  Imperial  Act  [38 
&  34  Vict,  c  2S]). 

62.  Rankin  v.  Rankin,  6  T.  B. 
Mon.  (Ky.)  631,  17  AmB  1<1;  Avery 
V.  Everett,  110  N.  T.  317.  18  NB  148, 
6  AmSR  S68,  1  LRA  264;  Hill  v. 
New  York  Guaranty  Trust  Co.,  163 
App.  Div.  374,  148  NYS  601;  Ste- 
phanl  V.  Lent.  SO  Misc.  846,  63  NYS 
471;  Platner  v.  Sherwood,  6  Johna 
Ch.   (N.  Y.)  118. 

83.  Byers  v.  Sun  Sav.  Bank,  41 
Okl.  728.  139  P  948,  &2  LRANS  320, 
AnnCasl916D   222. 

64.  Gray  v.  Stewart,  70  Kan.  429, 
78  P  862,  109  AmSR  461    (where  the 

.  sentence  is  for  life):  Williams  v. 
Shackleford,  97  Mo.  322,  11  SW  222 
(whwe  the  sentence  Is  for  life); 
Baltimore  v.  Chester,  63  Vt  316.  319, 
38  AmR  677  (where  the  court  said: 
"A  life  sentence  operates  as  the  nat- 
ural death  of  a  person,  so  far  as  it 
in  any  way  relates  to  his  marriage 
or  the  settlement  of  his  estate.  Qen. 
Sts.  ch.  120,  s.  19"). 

[a]  b  nm«aa,  .Cten.  St.  (1899) 
I    9583. 


son  shall  be  imprisoned  under  a  sen- 
tence of  imprisonment  for  life,  his 
estate,  property,  and  effects  shall  be 
administered  and  disposed  of  In  all 
respects  as  if  he  were  naturally  dead, 
does  not  cast  the  descent  of  his  prop- 
erty on  his  heirs,  by  the  fact  of  such 
sentence  and  imprisonment.  Smith 
V.  Becker.  62  Kan.  641,  642,  64  P 
70,  63  LRA  141  (where  the  court 
said:  "We  think  that  by  the  use 
of  the  word  'administered,'  In  this 
provision  relating  to  the  estate  of 
convicts.  It  was  the  intention  of  the 
lawmakers  to  restrict  the  adminis- 
trator to  the  control  and  disposition 
of  personal  property  for  the  benefit 
of  creditors,  to  the  end  that  all 
debts  of  the  convict  might  be  speed- 
ily paid.  The  words  'disposed  of  are 
not  in  our  judgment  broad  and  com- 
prehensive enough  to  reach  to  and 
embrace  that  act  of  the  law  which 
vests  the  ownership  of  property  in  an 
heir  by  Inheritance.  They  can  be 
more  sensibly  applied  to  affirmative 
action  taken  by  a  person  either  nat- 
ural or  artiflcial.  It  is  an  inapt  ex- 
pression to  say  that  when  an  estate 
is  cast  by  descent  on  the  heir  by 
the  death  of  the  owner  it  has  been 
disnosed  or'). 

65.  Avery  v.  Everett,  110  N.  T. 
317,  18  NB  148,  6  AmSR  368,  1  LRA 
264;  La  Chapeile  v.  Burpee,  69  Hun 
436.  23  NYS  463. 

00.  La  Chaoelle  v.  Burpee,  69 
Hun  436,   23  NTS   483. 

67.  Avery  v.  Everett,  110  N.  T. 
317,  18  NE  148.  6  AmSR  368,  1  LRA 
264;  La  Chapeile  v.  Burpee,  69  Hun 
436,  23  NYS  453;  Kenyon  v.  Saun- 
ders, 18  R.  I.  590,  30  A  470.  26  LRA 
232 

m.  In  re  Donnelly,  125  CaL  417, 
58  P  61.  73  AmSR  62. 

69.  Coffee  v.  Haynes,  124  C^I.  661, 
67  P  482,  71  AmSR  99;  Matter  of 
Nerac,  36  Cal.  392,  96  AmD  111; 
Avery  v.  Everett,  110  N.  T.  317,  18 
NE  148,  6  AmSR  368,  1  LRA  264;  La 
Chapeile  v.  Burpee,  69  Hun  436,  23 
NYS  453:  Stephani  v.  Lent,  30  Misc. 
346,  63  NYS  471:  Byers  v.  Sun  Sav. 
Bank, -41  Okl.  728,  139  P  948.  62 
LRANS  320,  AnnCasl916D  222.  Com- 
pare Williams  V.  Shackleford,  97  Mo. 
322,  11  SW  222  (holding  that  a  deed 
of  a  convict  serving  a  life  sentence 
is  absolutely  void).  But  see  Miller 
V.  Finkle.  1  Park.  Cr.  (N.  T.)  374 
(holding  that  one.  sentenced  to  state 
prison  could  not  transfer  personal 
property). 

TO.  Wooldrldge  v.  Lucas,  7  B. 
Mon.  (Ky.)  49:  Rankin  v.  Rankin,  S 
T.   B.   Mon.    (Ky.)    531.   17   AmD   161. 

71.  Matter  of  Zeph.  60  Hun  623, 
3  NYS  460;  Frazer  v.  Fulcher,  17  Oh. 
260. 

n.  Avery  v.  Everett,  110  N.  Y. 
317,  18  NE  148,  6  AmSR  368,  1  LRA 
264;  La  Chapeile  v.  Burpee,  69  Hun 
436,  23  NYS  453;  Davis  v.  Laning,  85 
Tex.  39,  19  SW  846.  34  AmSR  784.  18 
LRA  82. 

78.     Ex  p.  Graves,  19  Ch.  D.  1;  In 

fe    OaskelU    (19061    1    Ch.    440    (aff 
19061    2   Ch.   IJ;   Can 


^arr  v.   Anderson, 
[app  dlsm  [1903]   2 


providing  that   when  a   per- 


fiSOSl   1  Ch.  90 
Ch.  279J, 

74.  Harmon  v.  Bowers.  78  Kan. 
136,  96  P  51,  17  LRANS  502,  16 
AnnCaa  121  (conviction  for  less  than 
life  term);  New  v.  Smith,  73  Kan. 
174.  84   P   1030;   Gray  v.   Stewart.    70 


Kan.  429.  78  P  862,  109  AmSR  4<1 
(where  the  sentence  is  for  a  term 
less  than  for  life);  McLaughlin  v. 
McLaughlin,  228  Mo.  635,  129  SW 
21.  137  AmSR  680  (conviction  for 
less  than  life  term):  Williams  v. 
Shackleford.  97  Ho.  822.  11  SW  222; 
Byers  v.  Sun  Sav.  Bank.  41  OkL  728. 
732,  139  P  948,  62  LRANS  820.  Ann 
Casl916D  222  (wheM  the  court  aald: 
"The  modem  trend  of  American  an- 
thorlties  has  been  to  extend  rather 
than  to  limit,  those  natural  rights, 
such   as   the   right   to   own   and   dls- 

fiose  of  one's  own  property,  except 
n  states  where  they  are  expressly 
abridged  by  statute,  and  other  means, 
as  by  appointment  of  a  trustee  of 
the  estate 'of  convicts,  expressly  pro- 
vided for,  as  in  Missouri,  Kansas, 
and  Colorado'"). 

78.  Trust  Co.  of  America  v.  State 
Safe  Deposit  Co.,  187  N.  Y.  178.  79 
NE  996^  (holding  that  under  L. 
[1889]  c  401.  a  committee  may  be 
appointed  for  the  estate  of  a  life 
convict,  even  though  the  convict  has 
become  insane  and  has  been  trans- 
ferred to  the  state  hospital  for  Insane 
convicts);  Merchant  v.  Shry.  116  Va. 
437.  82  SE  106.  AnnCasl916D  1203: 
Guarantee  Co.  of  North  America  v. 
Lynchburg  First  Nat.  Bank.  95  Va. 
480.  28  SB  909  (under  Code  ii  4115. 
4116.  a  committee  may  be  appointed 
for  the  estate  of  a  convict  whenever 
the  sentence  is  for  more  than  one 
year,  except  In  the  case  of  a  married 
Woman). 

78.  See  statutory  provisions;  and 
New  V.  Smith,  73  Kan.  174.  84  P  lOSO 
(where  It  was  held  that  under  {| 
6080,  6781  [Gen.  St  1901]  proridtng 
that  "all  the  estate,  property  rights 
In  action  and  elfecta  of  such  convict 
shall  be  vested  in  such  trustee."  and 
that  "  such  trustee  may  sue  for  and 
recover  in  his  own  name  any  of  the 
estate,  property  or  effects,  belonging 
to  and  all  debts  or  sums  of  money 
belonging  to  or  to  become  due  to 
such  Imprisoned  convict,  and  may 
prosecute  and  defend  all  actions  com- 
menced by  or  against  such  convict." 
the  action  should  be  brought  In  trus- 
tee's name  and  convict  should  not  be 
joined  as  party  plaintiff) :  Williams 
v.  Shackleford.  97  Mo.  322,  324.  11 
SW  222  (where  the  court  said:  "In 
such  trustee,  when  duly  qualified. 
.  .  .  'all  the  estate,  property 
rights  In  action  and  effects  of  such 
Imprisoned  convict  shall  be  vested 
In  trust  for  the  benefit  of  creditors 
and. others  interested  therein.'  S«c 
6548.  And  who  may,  by  order  of  the 
court  appointing  him,  at  any  time 
sell,  lease  or  mortgage  the  real 
estate  'whenever  the  same  shall  be 
necessary  for  the  payment  of  debts. 
or  the  support  and  maintenance  of 
the  family  or  the  education  of  the 
children  of  such  convict'  Sec. 
6560");  Merchant  v.  Shry,  116  Va 
437,  446.  82  SB  106,  AnnCasl916D 
1203  (where  the  court  said:  "We 
conclude,  therefore,  that  a  commit- 
tee may  be  appointed  on  the  motion 
of  any  party  in  Interest;  that  by 
virtue  of  his  appointment  he  takes 
charge  of  the  whole  estate,  real  and 
personal,  of  the  convict;  that  as  to 
such  estate,  real  and  personal,  he 
may  sue  and  be  sued,  either  for  the 

firotectlon   of  the   convict's   Interest 
n   property  or   for   the   satisfaction 


;f'ot  latsr  ofUMS,  a«v«lopiBMita  and  efmafm  Ix^  the  law  see  cumulative  Annoutlons,  same  title,  page  and  note  number. 
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it  has  been  held  that  he  may  eonuiBt  an-  act  of 
faaiikmpt<7,^'  or  bar  the  entail  of  property  held 
hy  him  in  tail.'*  On  the  oonviet'a  discharge  or 
release  from  impriaonment  so  mueh  of  hia  estate 
as  has  not  been  legally  disposed  of  reverts  to  him/* 

[i  9]  4.  OontractB.'"  Ordinarily,  in  the  absenoe 
of  statutory  inhibition,*^  a  convict  haa  legal  ear 
pacity  to  enter  into  a  contract,?'  although  he  may 
not  be  able  to  invoke  the  aid  of  the  courts  to 
enforce  his  rights  thereunder.**  If  the  conviction 
is  invalid  the  convict,  of  course,  has  the  right  to 
contract.*^ 

[(  10]  5.  Actionk  by  Oanvlcts.  In  jurisdictions 
where  the  convict  does  not  lose  his  civil  rights  as 
a  result  of  his  conviction**  it  seems  to  be  generally 
held    that   be   may   sue.**     Such    suit   should   be 


brought  in  his  own  name,"  and  it  is  improper  to 
join  another  person  as  prochein  ami.**  On  the 
other  hand,  in  those  jurisdictions  where  the  con- 
vict loses  his  civil  rights  as  a  result  of  his  con- 
viction it  is  generally  held  that  he  cannot  sue.** 
In  the  latter  jurisdictions  the  statutes  sometimes 
make  provisions  for  the  appointment  of  a  legal 
representative  with  power  to  Bue.*°  Such  repre- 
sentative may  maintain  the  action  in  his  own 
name,'^  and  while  it  is  improper  to  join  the  con- 


vict as  a  party  plaintifP  such  joinder  may  be 
treated  as  surplusage.**  If,  while  such  an  action 
by  -the  trustee  is  pending,  the  convict  is  pardoned, 
the  convict  may  be  substituted  for  the  trustee  as 
a  party  to  the  action,**  but  no  revivor  of  the  action 


of  a.nv  r.lntmii  whirh  may  exist 
aarainst  It  and  which  may  authorize 
the  appointment  of  a  committee; 
that  It  becoraea  the  duty  of  the  com- 
mittee to  maintain  the  convict's 
family,  subleot  to  the  claims  of  his 
creditors;  that  provision  is  made  for 
the  sale -of  his  real  estate,  as  In  the 
case  of  a  lunatic;  and  that  by  ap- 
pointing a  responsible  person  to 
represent  the  convict  In  all  litigation 
for  and  asainBt  him  the  riKor  of  the 
common  law,  which  authorises  suits 
directly  acalnst  a  convict  confined  in 
a  penitentiary.  Is  mitigated  In  the  in- 
terest of  Justice— of  Justice  to  the 
claimant,  the  satisfaction  of  whose 
demands  might  otherwise  be  post- 
poned until  the  discharge  of  the 
convict,  and  Justice  to  the  convict, 
whose  rights  and  interest  would  be 
protected  by  a  committee  answerable 
upon  his  bond  for  the  due  discharge 
or  his  duty  to  the  convict  upon  the 
termination  of  his  sentence,  or  his 
representatives,  real  and  personal, 
upon  his  death");  Guarantee  Co.  of 
North  America  v.  Lynchburg  First 
Nat.  Bank.  95  Va.  480,  28  SB  90i,  In 
re  Gaskell.  [190«L  1  Ch.  440  [aff 
fl90«l  2  Ch  1];  Carr  v.  Anderson, 
[190S]  1  Ch.  90,  94  [app  dism  1190J] 
2  Ch.  279]  Jwhere  the  court  said: 
"That  Act  [Forfeiture  Act  (1870)  38 
&  34  Vict,  c  23]  ...  gives  the 
administrator  certain  powers  over 
the  convict's  property,  and  amongst 
them,  by  s.  12,  The  administrator 
shall  have  absolute  power  to  let, 
mortgage,  sell,  convey,  and  transfer 
any  part  of  such  property  as  to  him 
shall  seem  lit' "). 

fai  AAnitfutmtoF  ••  **pKt%if 
c'haxfmMtf  under  the  Solicitor's  Act 
of  1843  [6  ft  7  Vict.  c.  78]  S  37  see  In 
re  Jackson.  tl91S]  1  K.  B.  371. 

77.  'En  p.  Graves,  19  Ch.  D.  1,  5 
(where  Lush.  L.  J.,  said:  "The 
yelony  Act  leaves  a  convict  for 
felony  In  possession  of  his  property 
just  as  the  common  law  left  a  con- 
vict for  misdemeanor  In  possession 
of  his  property.  It  expressly  author- 
ises an  execution  ajwnst  him  for 
costs,  and  the  only  way  in  which 
be  can  sufCer  any  restraint  is  this, 
that  he  shall  not  make  away  with  his 
projperty,  that  he  shall  not  allow  any 
of  nls  property  to  be  improperly  di- 
verted '  either  from  his  creditors  or 
from  his  family.  That  is  all.  Then 
there  are  powers  for  the  Crown  to  In- 
tervene lor  the  protection  of  the 
convict  and  his  family.  Where  a 
man  has  a  large  estate  the  Crown 
may  interfere  end  appoint  an  admin- 
istrator, but  the  rights  of  the  cred- 
itors are  In  no  way  affected  by  It. 
An  action  might  have  been  brought 
against  the  convict  for  this  debt, 
and  if  an  action  may  be  brought, 
why  may  not  a  summons  In  bank- 
ruptcy be  brought  also?  He  is  Just 
as  liaole  to  pay  as  he  was  before  his 
conviction.  Whatever  property  the 
cf^ltor  can  reach  he  Is  entitled  to 
reach  in  the  ordinary  way  by  process 
of  law.  There  is  no  reason  whatever 
vrhy  a  convict  where  hla  estate  Is 
Insolvent  should  not  be  liable  to  the 
bankruptcy  law  like  any  other  per- 
son" ).  • 


78.  In  re  Qaskell.   [190<1  2  Ch.  1. 

[a]  »— on  for  rale. — A  disentail- 
ing assurance  Is  not  an  alienation. 
In  re  Qaskell,   [1908]    2  Ch.    1. 

79.  Wooldrldge  v.  Lucas,  7  B. 
Mon.   (Ky.)   49. 

80.  OoBtraot  rdatiar  to  propsirty 
see  supra  f  8. 

81.  See  statutory  provisions. 

88.  U.  S. — McCarron  v.  Dominion 
Atlantic  R.  Co.,  134  Fed.  782,  763 
(where  plaintiff,  an  escaped  convict, 
was  permitted  to  recover  wages  by 
a  suit  In  admiralty,  and  the  court.  In 
allowing  the  plaintiff's  claim,  said: 
"The  libelee  contends  that  the  libel- 
ant's whole  contract  of  service  was 
invalid,  because  a  convict  cannot 
dispose  of  himself,  and  so  that  the 
libelant  cannot  recover  except  for 
service  actually  rendered.  No  au- 
thorities have  been  cited  on  either 
side,  and  the  case  seems  to  be  one 
of  flrst  impression.  On  the  whole,  I 
am  not  disposed  to  rule  that  a  sea- 
man is  deprived  of  the  rights  which 
ordinarily  arise  from  his  employment 
because  ne  Is  subject  to  recapture 
as  an  escaped  convict.  I  allow  the 
libelant  wages  from  April  1st  to 
April  SOth,  the  date  of  his  recap- 
ture"). 

Del. — Cannon  v.  Windsor,  «  Del. 
143.  (holding  that  a  convict  might 
be  held  liable '  on  either  an  express 
or   an   Implied   contract). 

N.  T.— Avery  v.  Everett,  110  N.  T. 
317, 18  NE  148,  8  AmSR  368, 1  LRA  284. 

Okl.— Byers  v.  Bank.  41  Okl.  728, 
139  P  948,  52  LltANS  320,  AnnCas 
1916D  222. 

R.  I. — ^Kenyon  v.  Saunders,  It  R. 
I.  590,  30  A  470.  26  LRA  232. 

Eng. — Kynnaird  v.  Leslie,  L.  R.  1 
C.    P.    389. 

'On't. — Young  v.  Carter,  26  Ont.  L. 
676,  S  DomLR  6E6,  3  OntWN  1486, 
22  OntWR   643. 

83.  Avery  v.  Everett,  110  N.  T. 
317,  18  NE  148,  6  AmSR  368,  1  LRA 
264-;  Stephanl  v.  Lent,  30  Misc.  346, 
63   NTS  471. 

Aetloas  'bf  oemvleta  see  infra  I  10. 

84.  Patterson  v.  Prior,  18  Ind.  440, 
81  AmD  367;  Patterson  v.  Crawford, 
12  Ind.  241. 

85.  See  supra  J  7. 

88.  U.  S. — McCjarron  v.  Dominion 
Atlantic  R.  Co.,  134  Fed.  762. 

Ark. — St.  Louis,  etc.,  R.  "Co.  v. 
Hydrlck,  109  Ark.  231,  160  SW  196: 
Wilson  V.  King,  59  Ark.  32,  26  SW 
18,   23  LRA  802. 

Fla.— Wllllngham  v.  King,  23  Fla. 
478,  2  S  SSI. 

Q«. — Dade  Coal  Co.  v.  Haslet,  83 
Oa    549,    10    SE    435. 

R.  I. — Anderson  v.  Salant,  38  R.  I. 
463,  96  A  426,  LRA1916D  661;  Kenyon 
V.  Saunders,  18  R.  I.  690,  30  A  470, 
26   LRA  232. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Gonzales,  31  Tex.  Civ.  A.  321,  32  SW 
213. 

ra]  zaostratlOBS. — (1)  Convict 
may  sue  for  personal  Injuries  re- 
ceived during  his  imprisonment.  St. 
Louis,  etc.,  R.  Co.  v.  Hydrick,  109 
Ark.  231,  240,  160  SW  196  (where  the 
court  said:  "A  man  does  not  cease 
to  be  a  human  being  becadse  he  Ik 
convicted  and  is  imprisoned   in   the 


State  penitentiary.  He  does  not 
thereby  necessarily  lose  all  sense  of 
pride  and  plecwure  in  the  perfection 
of  his  physical  organism.  Although- 
occupying  a  felon's  cell,  he  may  ex- 
perience as  great  mental  anguish 
over  the  dismemberment  of  his  body 
and  conseouent  disfigurement  of  his 
person  as  if  he  were  a  free  man,  and 
the  law  is  not  so  inhuman  as  to  deny 
him  compensation  in  damages  against 
any  one  who  may  have  negligently 
inflicted  an  Injury  upon  him.  The 
law  makea  no  exceptions  in  such 
cases,  against  those  convicted  of  and 
imprisoned  for  crime"):  Dade  Coal  ' 
Co.  V.  Haslett.  83  Ga.  649,  10  SE  436; 
San  Antonio,  etc.,  R.  Co.  v.  Oonsalea, 
81  Tex.  Civ.  A.  321,  72  SW  213.  <2) 
An  escaped  convict  may  sue  for  per- 
sonal injuries  and  wages.  McCarron 
v.  Dominion  Atlantic  R.  Co.,  134  Fed. 
762.  But  see  Beck  v.  Beck.  36  Miss. 
72  (holding  that  even  though  a  con- 
vict has  escaped  he  cannot  maintain 
an  action  during  the  term  of  his 
sentence). 

[b]  Ameal  bond^-In  Rhode  Island 
It  was  declared  that  Pub.  St.  c  248 
i  52,  prohibiting  a  convict  frort  raak- 
Irig  a  will  or  other  conveyance  of  his 
property,  or  any  right  thereof  dur- 
ing his  imprisonment,  did  not  have 
the  effect  of  preventing  him  from 
taking  an  appeal  in  an  action  brought 
by  him,  nor  avoid  the  appeal  bond 
given  by  him  in  the  proceeding, 
since  such  bond  is  not  to  be  con- 
sidered a  conveyance  of  property. 
Kenyon  v.  Saunders,  18  R.  I.  690.  SO 
A  470,  26  LRA  282. 

87.  Wllllngham  v.  King,  23  Fla. 
478,   2  S  851. 

88.  Wllllngham  v.  King,  23  Fla. 
478.    2   S   861. 

[ft]  ZUnstratleB. — Suit  was  brought 
In  the  name  of  "W.  W.  Wllllngham 
and  Anna  Wllllngham,  hie  mother, 
and  prochein  ami."  The  words  "his 
mother  and  prochein  ami"  were  con- 
sidered as  mere  descrlptlo  persons, 
and  the  mother  held  to  be  a  party  in 
her  individual  character.  It  w{i8 
held  to  be  error  to  Join  the  motMer 
In  the  action  at  all.  either  in  her 
individual  character  or  as  prochein 
ami.  and  that  the  suit  should  have 
been  brought  by  the  convict  alone  in 
his  own  name.  Wllllngham  v.  King. 
23  Fla.  478,  480,  2  S  851. 

88.  Kan.— New  v.  Smith,  73  Kan. 
174,  84  P  1030. 

Miss. — Beck  V,   Beck,   36   Miss.   72. 

Mo. — Gray  v.  Gray,  104  Mo.  A.  620, 
79   SW   605. 

N.  T. — Avery  ft  Everett,  110  N.  .Y. 
817,  18  NE  148.  6  AmSR  368,  1  LRA 
264. 

Eng. — Ex  p.  Graves,  11881]  W.  N. 
136  (holding  that  under  the  For- 
feiture Act  of  1870  no  action  may  be 
maintained  by  a  convict  during  the 
time  he  is  subject  to  the  act). 

90.  See  Supra   i   8. 

91.  New  V.  Smith,  73  Kan.  174,  84 
P  1030.  , 

88.  New  V.  Smith,  73  Kan.  174,  84 
P.  1030. 

93.  New  V.  Smith,  73  Kan,  174,  84 
P  1080. 

94.  New  V.  Smith.  86  Kan.  1,  119 
P  380. 
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is  necessary  or  proper.*  Where  dnring  the  pen- 
dency of  an  action  plaintiff  becomes  a  convict  and 
thereby  loses  his  civil  rights,  defendant  may  never- 
theless force  the  cause  to  be  tried;**  but  where 
prior  to  his  conviction  the  convict  had  obtained 
a  judgment  in  his  favor,  defendant  cannot  obtain 
a  stay  of  the  proceedings  on  appeal  during  the 
term  of  the  sentence."  A  conviction  and  sentence 
to  death  in  one  state  does  not  necessarily  deprive 
the  convict  of  his  right  to  sue  in  the  courts  of 
another  state.** 

[$  11]  6.  Actions  against  Convicts.  By  the 
great  weight  of  authority,  offenders,  whether  sen- 
tenced to  state  prison  for  life  or  for  a  term  of 
years  during  which  their  ciVil  rights  are  suspended, 
are  still  liable  to  be  sued,  and  this  liability  neces- 
sarily carries  with  it  the  right  to  defend;**  al- 
though there  are  cases  holding  that  a  pending  ac- 
tion is  abated  by  the  conviction  and  sentence  of 
defendant  to  imprisonment  in  the  state  prison.^ 
But  again  it  has  been  held  tbat  a  plea  or  answer 
in  abatement  setting  up  the  civil  death,  of  defend- 
ant is  inconsistent  and  bad  on  demurrer,  because 
the  fact  that  he  is  able  to  plead  or  answer  shows 
him  to  be  alive.*  Where  the  statute  provides  for 
the  appointment  of  a  1^^  representative  of  the 
estate  of  one  imprisoned  for  crime,  it  is  clear  that 


such  representative'  should  defend  ttaj  aetien 
against  the  convict  that  may  be  pending  at  the 
time  of  his  conviction  and  sentence,  anid  proceed- 
ings ought  to ,  be  stayed  until  after  his  appoint- 
ment and  qualification.*  This  is  especially  true 
in  some  jurisdictions  in  suits  involving  the  prop- 
erty of  a  convict.*  Divoree  suits  not  involving 
alimony  or  property  rights  are  exceptions  to  the 
rule.  In  such  eases  no  legal  representative  need 
be  appointed.*  And  it  seems  that  the  appointment 
of  a  l^al  representative  ia  not  neoessary  in  order 
to  foreclose  a  mortgage  on  the  convict's  property, 
as  sueh  appointment  would  not  dispense  with  the 
necessity  of  making  him  a  party  to  the  action  of 
foreclosure.*  And  where  the  court  obtains  juris- 
diction prior  to  conviction  it  is  not  neeessaiy 
after  conviction  that  a  guardian  ad  litem  be  ap- 
pointed  in  order  to  obtain  a  valid  judgment  where 
he  is  represented  by  «oimseL' 

[i  12]  7.  Service  of  Process  on  Oonvicts.  In 
the  absence  of  any  statutory  provision  on  the  sub- 
ject process  may  be  served  personally  on  a  convict 
confined  in  prison,*  and  a  governor  or  warden  of 
a  prison  who  refuses  to  permit  such  service  ren- 
ders himself  liable  to  attachment  for  contempt.* 
Personal  service  on  the  convict,  however,  is  not 
always  necessary.    It  has  been  held  that  service  on 


S5.  New  V.  Smith,  t6  Kan.  1,  118 
P  S80. 

[a1  Baason  f«r  ral««— "The  action 
of  the  trustee  did  not  abate  by  the 
restoration  of  the  plaintiff  to  full 
rishts  of  citizenship  effected  by  her 
pardon.  Hence,  there  could  be  no  re- 
vivor thereof."  New  v.  Smith,  86  Kan. 
1.   7,  119  P  880. 

9S.  Caatera  v.  Loa  Angeles  County 
Super.  Ct.,  29  Cal.  A.  694,  159  P  735 

[aj  Beaaoa  for  xtUew — "To  say  that 
a  defendant  in  a  civil  action  is 
obliged  to  submit  to  the  continued 
pendency  of  an  action  against  him 
under  these  circumstances,  because 
the  plaintiff  la  undergoing  a  sentence 
of  tne  kind  herein  described,  would 
be  to  impose  upon  the  defendant  a 
punishment  for  the  plaintiff's  crime. 
The  sentence  might  be  for  a  long 
term  of  years  and  all  of  defendant's 
property  might  be  subject  to  an 
attachment  in  the  action,  and  ret  the 
defendant  would  be  without  relief,  no 
matter  how  ,  groundless  in  fact  the 
action  might  be.  This  cannot  be 
the  law.  The  Interests  of  the  plain- 
tiff in  such  an  action  will  ordinarily 
be  sufllciently  protected  by  the  vigi- 
lance of  the  attorneys  who  have 
change  of  his  case;  but  if  in  any 
case  he  Is  not  so  protected,  the  loss 
should  fall  upon  him  rather  than 
upon  those  unconnected  with  his  of- 
fense." Castera  v.  Los  Angeles 
County  Super.  CL,  29  Cal.  A.  694,  696, 
159    P    736; 

•7.  Bowles  v.  Habermann,  96  N. 
T.   246. 

•8.  Wilson  V.  King,  59  Ark.  82,  26 
8W  18,  23  LRA  802.         . 

9S.  Cal. — Coffee  v.  Haynes,  124 
CaL  661,  57  P  482.  71  Am  SR  99; 
Brown  ▼.  Mann,  68  Cal.  617,  9  P  649; 
In  re  Nerac.  36  Cal.  392.  95  AmD  111. 

Del. — Cannon  v.  Windsor,  6  Del. 
148. 

Ky. — Wooldrldge  v.  Lucas,  7  B. 
Mon.  49. 

Mo. — McLaughlin  v.  McLaughlin. 
828  Mo.  636.  129  SW  21,  137  AmSR 
680;  Gray  v.  Gray,  104  Mo.  A.  520, 
79    SW   606. 

Nev. — ^Maxwell  v.  Rives,  11  Nev. 
218. 

N.  J. — Dunhan  v.  Drake,  1  N.  3. 
U   815. 

N.  Y. — Bowles  V.  Habermann,  96 
N.  T.  246;'  Davis  v.  Duffle,  1  Abb. 
Dec  486,  3  Keys  606,  3  Transcr.  A. 
64,  4  AbbPrNS  478;  Stephanl  v. 
Stephanl,  76  Hun  188,  26  NTS  1039; 
Bonnell  v.  Rome,  etc.,  R.  Co.,  12  Hun 


218;  Werckman  v.  Werckman,  4 
NTCivProc  146;  Morris  v.  Walsh,  14 
AbbPr  387;  Phelps  v.  Phelps,  7  Paige 
160. 

Okl. — Byers  v.  Sun  Sav.  Bank,  41 
Okl.  728,  781.  139  P  948,  62  LRANS 
320,  AnnCasl916D  222  [quot  Cycl. 

Pa. — Smith  V.  Hooton,  8  Pa.  Dlst. 
260. 

Va. — A  citlsen  of  the  common- 
wealth serving  a  term  of  penal  ser- 
vitude in  another  state  under  sen- 
tence of  a  federal  court  may  be  sued 
in  the  courts  of  Virginia.  Guarantee 
Co.  of  North  America  v.  Lynchbuig 
First  Nat.  Bank,  96  Va.  480,  28  SE 
909. 

[a]  OltlsaBaUp  of  eoBVleti— The 
fact  that  a  citizen  of  a  state  la  by 
judgment  of  a  federal  court  conflned 
to  prison  In  another  state  does  not 
make  him  a  citizen  of  the  latter 
state,  BO  that  a  suit  against  him  in 
the  place  of  his  former  residence 
may  be  removed  from  the  state 
court.  Guarantee  Co.  of  North  Amer- 
ica V.  Lynchburg  First  Nat.  Bank,  96 
Va.  480.  28  SE  909. 

1.  O'Brien  v.  Hagan,  8'  N.  T. 
Super.  664  (holding  that  when  plain- 
till  or  defendant  In  a  civil  suit  is 
sentenced  to  imprisonment  in  the 
state  prison,  although  only  for  a 
term  of  years,  the  suit  is  abat^l — 
construing  2  Rev.  St.  P  701  i  19); 
Freeman  v.  Frank,  10  AbbPr.(N.  T.) 
370;  Graham  v.  Adams,  2  Johns.  Cas. 
(N.   T.)    408. 

[a]  fii  Vaw  Tork  there  is  some 
confusion  in  the  cases.  Thus  In 
Davis  V.  Duffle,  21  N.  T.  Super.  617 
raff  1  Abb.  Dec.  486,  3  Keyes  606. 
3  Transcr.  A.  64,  4  AbbPrNS  478],  it 
was  held  that  the  conviction  and 
sentence  to  the  ^tatd  prison  of  a 
party  defendant  did  not  abate  the  ac- 
tion and  in  Bonnell  v.  Rome,  etc.,  R. 
Co.,  12  Hun  218.  It  was  held  that 
judgment  by  default  might  be  en- 
tered against  one  sentence  after  issue 
joined.  This  is  probably  the  better 
opinion.  See  Avery  v.  Everett,  110 
N.  T.  317,  18  NE  148,  6  AmR  868,  1 
LRA  264. 

a.  O'Brien  v.  Hagan,  8  N.  T. 
Super.  664;  Freeman  v.  Frank,  10 
AbbPr  (N.  Y.)  870;  Graham  v.  Adams, 
2  Johns.  Cas.  (N.  Y.)  408;  Troupe  v. 
Wood,  4  Johns.  Ch.  (N.  T.)  228. 

S.  Rice  County  v.  Lawrence,  29 
Kan.  168  (holding  that,  where  pend- 
ing a  civil  action  against  defendant, 
and  prior  to  the  trial  thereof,  he  was 
Imprisoned  in  the  penitentiary  under 


a  sentence  and  conviction  for  em- 
bezzlement for  a  term  less  than  hli 
natural  life,  and  while  thus  Impris- 
oned, without  the  .appointment  of  a 
trustee  to  manage  nis  estate  or  de- 
fend the  action,  a  Judgment  was  ob- 
tained against  him,  the  judgment 
was  a,  nullity,  and  might  be  revoked 
or  set  aside  on  proper  proceedings 
had  before  the  court  rendering  tlie 
same — constru'ng  L.  [18791  o  82  li 
388,  848);  McLaughlin  v.  McLaugh- 
lin, 228  Mo.  635,  646.  120  SW  21,  111 
AmSR  680  [quot  Cyc];  Bowles  v. 
Habermann,  96  N.  Y.  626;  Stephitnl 
v.  Stephanl,  76  Hun  188.  26  NTS 
1089;  Merchant  v.-  Shry.  116  Va.  4Jf, 
82    SE   106,   AnnCasl916D    1203. 

4.  McLaughlin  v.  McLaughlin.  228 
Mo.  636.  663,  129  SW  21,  187  AmSR 
680  (where  the  supreme  court  in 
disapproving  the  following  language 
in  Gray  v.  Gray,  104  Mo.  A.  620  Sn, 
79  SW60B,  "CJourts  should  carefully 
protect  the  rights  and  Interests  of  a 
disabled  defendant  in  a  proceeding 
like  this,  and  it  would  not  be  im- 
proper to  appoint  some  attorney  to 
look  after  the  case  as  the  friend  of 
the  court  if  no  defense  is  made;  es- 
pecially if  property  Interests  are  in- 
volved," said:  "What  was  said  cs  to 
property  Interests  was  gratuitous  la 
that  case,  and  without  any  considera- 
tion of  article  t,  of  chapter  141,  of 
our  statutes.  The  cases  relied  upon 
by  that  court  were  the  okl  cases  an- 
nouncing the  old  common  law  rule, 
which  caaea,  in  our  judgment,  hsvt 
no  application  In  a  case-  where  it  U 
sought  to  obtain  a  monay  judgment 
or  sequestrate  property  in  a  Jnris- 
dlction  having  such  statutes  as  wt 
have  in  this  State"). 

B.  Rice  County  v.  Lannrenoe.  21 
Kan.  168;  McLaughlin  v.  MfcLaughlln, 
228  Mo.  636,  129  SW  21;  137  AmSR 
680;  Gray  v.  Gray,  164  Mo.  A.  S2«. 
79  SW  606. 

e.  Davis  V.  Duffle,  81  N:  Y.  Super. 
617  [aff  1  Abb.  Dec.  486.  8  Keyes  C0«. 
3  Transcr.  A.  64,  4  AbbPrNS  478J. 

7.  CUsbb  V.  Garlington,  100  S.  C 
61J  84  SB  802. 

B.  State  Home  v.  Mulerta,  60  Cola 
468.  472,  164  P  742 Jquot Cyc];  Davis 
V.  Duffle,  1  Abb.  Dee.  4»C  3  Keyes 
608.  3  Transcr.  A.  64.  4  AbbPrNS  478 
[aff  21  N.  Y.  Super.  6171:  Slade  t. 
Joseph.  5  Daly  (N.  T.)_1S7:  Phelps 
V.  Phelps.  7  PAige  (N.  Y.)- 160. 

9.  Danson  v.  Le  Capelaln,  7  Ezch. 
667,  166  Reprint  1116. 


^ 


For  latsr  caaas,  dsralopnieata  and  elteagea  in  the  law  see  cumulative  Annotations,  same  title,  page  aiAl  note  number. 
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CONVICTS 


[13  C.  J.]     919 


the  warden  or  keeper  of  the  prison  is  suffieient.** 
So  also  it  seems  that  a  substantial  service,  by  leav- 
ing a  true  copy  at  his  place  of  residence  with  an 
adult  member  of  his  family,  may  be  sufficient.*^ 
In  jurisdictions  where  the  matntes  provide  for  the 
appointment  of  a  legal  representative  to  take 
charge  of  the  convict's  estate  process  in  actions 
concerning  the  convict's  estate  should  be  served 
on  such  representative.^ 

[i  13]  8.  As  to  Other  Orimet^— «.  Boctriiw  of 
AnteefoiB  Attaint.  By  the  early  common  law,  as 
we  have  seen,  whenever  a  man  was  attainted  of 
felony  by  sentence  of  death,  his  goods  and  chat- 
tels, lands  and  tenements  were  forfeited  to  the 
crown,  and  he  was  deemed  civilly  dead.**  As 
any  further  prosecution  under  such  circumstances 
would  be  a  useless  and  superfluous  proceeding,  it 
was  considered  that  a  plea  of  autrefois  attaint,' or 
former  attainder,  was  a  good  plea  in  bar  for  the 
same  or  any  other  felony  except  treason.**  And 
in  an  early  American  case  this  common-law  doc- 
trine was  so  far  recognized  as  to  hold  that  a  con- 
viction, judgment,   and  execution  on  one  indict- 


ment for  a  felony  not  capital  was  a  bar  to  aU  other 
indictments  for  felonies  not  capital,  committed  pre- 
vious to  such  conviction,  judgment,  and  execution." 
In  England  this  doctrine  has  been  swept  away  by 
a  statute  which  provides  that  no  plea  setting  forth 
any  attainder  shall  be  pleaded  in  bar  of  any  in- 
dictment, unless  the  attainder  be  for  the  same 
offense  as  that  charged  in  the  indictment;*^  and 
the  doctrine  has  generally  been  repudiated  by 
American  courts  without  the  aid  of  legislation.*' 
[i  14]  b.  Fzior  and  Submauent  Offenses.  It 
is  a  general  rule  that  a  convict,  although  serving 
his  term,  may  be  tried  and  sentenced  for  a  crime 
committed  either  prior  or  subsequent  to  the  con- 
viction under  which  he  is  enduring  punishment.** 
And  if  a  convict  while  serving  his  sentence  com- 
mits another  offense  he  may  be  tried  and  sen- 
tenced to  a  term  in  addition  to  his  original  sen- 
tence," or  for  life,  in  which  case  the  term  will 
commence  on  the  day  of  conviction  and  sentence 
and  run  concurrently  with  that  of  the  former  sen- 
tence;" or  he  may  be  sentenced  to  death  and  exe- 
cuted aceordlingly;'^  for  the  fact  that  a  convict  is 


lOb  Johnson  ▼.  Johnson,  Walk. 
(Mich.)  $09;  Newenhani  v.  Pember- 
ton.  2  ColL  64,  83  BnsCh  64,  68  Re- 
print  634. 

11.  Orant  v.  DalUber,  11  Conn. 
234:  Smith  v.  Booton,  3  Pa.  Cist  860. 

18.  Rice  County  v.  Lawrence,  29 
Kan.  1S8;  MoLauKhlin  v.  Mcliaugb- 
lln.  228  Mo.  636,  129  SW  21,  137 
AmSR  «S0. 

[a]  Servle*  oa  eoavlet  voUU— The 
service  of  a  summons  on  defendant, 
while  imprisoned  in  the  penitentiary 
for  a  term  of  years,  excepting  in  a 
divorce  proceeding,  is  void.  Rice 
County  V.  Lawrence,  29  Kan.  168; 
McLaughlin  v.  McLaughlin,  228  Mo. 
636.   129   SW   21,  .137   AmSR  680. 

IS.    Orosa  xe<axMU*si 
Former  jeopardy   see   Criminal   Law 

[12  Cyc  259]. 
Punishment     of    habitual     criminals 

see  Criminal  Law  (12  Cyo  949]. 
Statute  providing  death  punishment 

for   convicts  who   commit  assault 

as  denial  of  due  process  of  law  see 

Constitutional  Law  I  971. 
Statute  providing  death  punishment 

for  life  convicts  who  commit  as- 
sault as  denial  of  equal  protection 

of   law  see  Constitutional  Law   | 

956. 

1*.  Fee.  V.  Flynn.  7  Utah  878,  26 
P  1114.    See  also  supra  f  2. 

1*.  Peo.  V,  Flynn,  7  Utah  378,  26 
P  1114;  Stone's  Case,  Dyer  214b.  73 
Reprint  474;  Armstrong  v.  L'Isle.  12 
Mod.  109,  88  Reprint  1199:  4  Blaok- 
stone  Comm.  p  836;  2  Bale  P.  C.  p 
2G0:   2  Hawkins  P.  C.  p  876. 

[s]  Vh*  esoeptionsi  as  eium»r- 
at«d  by  Blackstone,  were,  where  the 
former  attainder  was  reversed,  where 
the  attainder  was  on  indictment  it 
was  no  bar  to  an  appeal,  cases  of 
treason,  and  where  a  person  attainted 
of  ot.e  felony  was  afterward  indicted 
as  Drindpal  In  another  to  which  there 
were  accessories,  for  the  accessories 
could  not  be  prosecuted  until  after 
the  conviction  of  the  principal.  4 
Blackstone  Comm.  p  336. 

la  State  V.  Flayetteville,  6  N.  C. 
371  (where  defendants  were  bound 
to  keep  all  the  streets  of  an  incor- 
porated town  In  good  condition,  and 
several  indictments  were  found  for 
the  neglect  of  dllTerent  streets,  It 
was  held,  after  one  convictlnn.  that 
the  plea  of  autrefois  convict  was  a 
bar  to  the  other  indictments);  Cren- 
shaw V.  State.  Mart.  &  T.  (Tenn.) 
122.  17  AmD  788.  But  see  Peo.  v. 
Flynn,  7  Utah  378.  881,  26  P  1114 
(where  the  court  said:  "This  same 
doctrine  was  carried  out 'In  the  cane 
of  Crenshaw  v.  State,  1  Mart,  ft  T. 
122.  .  .  .  This  doctrine,  however, 
has  seldom  been  followed  In  the 
United  States,  and  the  above  case. 
tbongli      not      expressly      overruled 


seems  to  be  the  only  adjudication  In 
this  country,  recognising  this  doc- 
trine"). 

17.  7  &  8  Oeo.  IV  c  28  I  4. 

18.  Flagg  v.  State,  11  Oa.  A.  37, 
74  SE  562;  Singleton  v.  State.  71 
Miss.  782.  16  S  296.  42  AmSR  488; 
Peo.  V.  Plynn.  7  Utah  878,  26  P  1114; 
State  V.  Keefe,  17  Wyo.  227.  230,  »» 
P  122.  22  LRANS  896.  17  AnnCas  161 
[cit  Cyc].  And  see  Hawkins  v.  State, 
1  Port.  (Ala.)  476.  27  AmD  641  (hold- 
ing that  a  person  indicted  for  horse 
stealing  could  not  legally  plead  in 
defense  a  subsequent  conviction  of 
negro  stealing,  for  which  he  had 
been  pardoned).  To  same  effect 
State  V.  Mccarty,  1  S.  C.  L.  334. 

19.  Ark. — Simpson  v.  State,  -  66 
Ark.  8,  19  SW  99. 

Cal. — Peo.  V.  Majors,  66  Cal.  138,  3 
F  697,  62  AmR  296. 

Ga. — Flagg  v.  State,  11  Oa.  A.  87, 
74  SB  662. 

111.— Peri  V.  Peo.,  66  111.  17. 

Ky.— Huffaker  v.  Com.,  124  Ky.  116, 
98  SW  831,  80  KyL  884,  14  AnnCas 
487. 

Md.— Rigor  V.  State.  101  Md.  466, 
61  A  681,  4  AnnCas  719.  . 

Miss. — Sinyleton  v.  State,  71  Miss. 
782.  16  S  295,  42  AmSR  48i. 

Nev. — State  v.  Tranmer,  154  P  80; 
EiX  p.  Tnuimer,  86  Nev.  66.  126  P 
337.  41  LRANS  1096  and  rote. 

N.  C. — State  V.  Fayetteville,  0  N.  C. 
371. 

Ob. — Henderson  v.  James,  62  Oh. 
St.   242,  39  NB  806,   27  LRA  290. 

Pa. — Com.  V.  Ramun-o.  219  Pa. 
204,  68  A  184,  123  AmSR  663,  14 
LRANS  209,  12  AnnCas  818;  Com.  v. 
Ross.  28  Pa.  X:o.  276. 

S.  C— State  V.  McCarty,  1  S.  C.  L. 
384. 

Tex. — ^Brown  v.  State,  60  Tex.  Cr. 
114.  9S  SW  1039;  Gaines  v.  State, 
(CrJ  63  SW  623;  Coleman  v.  State, 
36  Tex.  Cr.  404,   33  SW  1083. 

Wash. — Clifford  v.  Dryden,  31 
Wash.  546.  72  P  96. 

Wyo. — State  v.  Keefe.  17  Wyo.  227. 
230.  98  P  122,  22  LRANS  896,  17 
AnnCas  161  felt  Cycl. 

[a]  "niepenlteatlaryiaiiotaplaoe 
of  nuMtaacyi  and  an  incarcerated  con- 
vict ought  not  to  enjoy  an  Inununlty 
from  trial  merely  because  he  is  un- 
deri^olng  punishment  on  some  earlier 
judgment  of  guilt.  Why  should 
there  be  a  delay  in  brinirtng  to  trial. 
on  an  Indictment  pending  against 
him,  a  convict  who  has  not  yet  com- 
pleted the  service  of  a  previous 
sentence?  No  reason  can  be  sug- 
gested for  such  a  dp.lay  in  the  case 
of  a  convict  adjudged  guilty  of  some 
other  offense  and  actually  in  execu- 
tion of  a  sentence  thereunder,  that 
does  not  apply  equally  to  an  indi 
vidual  who  has  been  indicted  but  has 


not  yet  been  tried.  The  situation 
of  the  two  is  identical  except  for 
the  single  circumstance  that  in  the 
first  instance  the  criminal  who  has 
more  frequently  violated  the  law  has 
been  tried  and  convicted  for  some 
of  his  offenses,  whilst  the  other  has 
not  ...  If  the  Courts  should 
hold  that  one  already  convicted  and 
actually  incarcerated  under  sentence, 
could  not  be  brought  before  the 
Court  on  a  writ ,  oi  habeas  corpus 
and  tried  for  some  other  offense, 
until  the  expiration  of  the  first 
sentence,  a  temptation  to  commit  a 
.crime  for  the  express  purpo::e  of 
escaping  altogether  or  at  least  of 
deferring  punishment  for  a  previous 
one,  would  be  held  out  to  the  evil 
minded  and  depraved.  ...  If  the 
contention  made  in  the  case  at  bar 
Is  sound,  the  arm  of  the  criminal 
law  would  be  paralysed — not  a  step 
could  be  token  towards  prosecuting 
him  so  long  as  the  convict  remainea 
sheltered  within  the  walls  of  the 
peniteitlary.  That  is  not  the  law. 
The  Criminal  Court  had  Jurisdiction 
to  bring  the  plaintiff  in  error  before 
It  .  .  .  and  to  place  him  on  trial 
under  the  Indictment  there  pending 
against  him."  Rigor  v.  State,  101 
Md.  466,  471,  473,  61  A  631,  4  Ann 
Caa  719  [quot  Arrowsmlth  v.  State, 
131  Tenn.  480,  175  SW  645,  LRA 
1916E  363.  and  note:  State  v.  Keefe, 
17  Wyo.  227.  264.  98  P  122,  22  LRANS 
896.  17  AnnC^as  1611. 

M.  Ind. — Kennedy  v.  Howard,  74 
Ind.  87. 

Md.— Rigor  V.  State.  101  Md.  466, 
61  A  631.  4  AnnCas  719. 

N.  T.— Thomas  v.  Peo..  07  N.  T.  21 8. 

Oh. — Henderson  v.  Jamr^s.  52  Oh. 
St.  242,  39  KE  805.  27  LRA  290. 

Tenn. — Arrowsmlth  v.  State.  131 
Tenn,  480.  176  SW  546,  LRA1916B 
363. 

UUh.— Peo.  v.  Flynn,  7  Utah  378, 
26  P  1114. 

Wash.— Clifford  v.  Dryden,  31 
Wash.  645,  72  P  96. 

[al  If  fh*  flrat  saatanoe  la 
shortaaed,  the  second  sentence  will 
commence  on  the  expiration  of  the 
fl'st  sentence.  Ex  p.  Allen,  196  Mo. 
226.  96  SW  416. 

81.  Kennedy  v.  Howard,  74  Ind. 
87. 

88.  Ala.— Williams  v.  State,  130 
Ala.  31,  30  S  336. 

Cal.— Peo.  V.  Swealrningen,  168  C&\. 
63,  141  P  822  (under  Pen.  Co<^n  h 
248);  Pfin.  V.  FInley.  153  Cal.  69.  94  P 
248  raff  222  U.  S.  28,  82  SCt  13.  66  L. 
ed.  751  (under  Pen.  Code  I  246,  which 
provides  that,  where  a  life  convict 
makes  an  assault  on  another  wi*h  a 
deadly  weapon  or  any  means  likely 
tu  produce  great  bodily  harm,  he  is 
punishable     with     death);     Peo.     v. 
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undei^iiig  senteAcie  in  a  state  priaon'iv  no; bar  to 
his  trial,  conviotion,  and  sentence  for  anothcT  and 
higher  grade  of  offense.  The  idea  that  because  a 
convict  is  tinder  many  disabilities  he  may  with 
impunity  commit  crime  as  he  has  opportunity  is 
untenable.**  And  in  such  case  the  convict  may 
be  charged,  tri^d,  and  convicted  in  like  manner  as 
other  persons,  and  it  is  not  necessary  to  set  out 
in  the  indictment  the  particulars  of  his  former 
trial,  conviction,  and  sentence  to  imprisonment;^ 
but  if  the  facts  of  his  former  eonviction  are  set 


out  in  detail,  he  is  not  entitled  to  bave  the  connt 
containing  them  stricken  out  on  the  g^roimd  that 
it  is  calculated  to  prejudice  him  in  the  minds  of 
the  juiy.=" 

In  Husonri  a  convict  while  serviqg  his  sentence 
cannot  be  brought  to  trial  for  toother  offense  com- 
mitted prior  to  his  conviction,"  but  for  crimes 
committed  while  a  convict  he  may  be  tried,  con- 
victed, and  sentenced,  although  still  enduring  pun- 
ishment under  the  prior  conviction." 


m.    OtJSTODT  ASD  OONTBOL» 


[{  15]  A.  In  OemeraL  When  a  convict  is  serv- 
ing a  penal  sentence,  he  is  in  the  custody  of  the 
state  or  its  authorities.'*  The  law  contemplates 
that,  after  a  prisoner  has  been  tried  and  sentenced, 
he  will  be  committed  at  once  to  the  custody  of  the 
prison  officials  where  the  sentence  is  to  be  exe- 
cuted.^ Until  such  delivery  he  is  in  the  legal  cus- 
tody of  the  sheriff  of  the  county.**  But  it  may  be 
the  duty  of  the  sheriff,  under  "statutory  require- 
ment, to  deliver  the  prisoner  to  a  contractor  for 
the  labor  of  state  or  county  convicts,  and  in  that 
case  if  he  keeps  the  prisoner  in  jail  after  the  con- 
tractor demands  him,  he  is  chargeable  with  jail 
fees,  as  well  as  the  costs  of  a  writ  of  habeas  corpus 
sued  out  by  the  contractor  to  obtain  custody  of  the 

Majors,  SS  Cal.  1S8.  3  P  597.  S2  AmR 
296;  Peo.  v.  Hong  Ah  Duck,  CI  Cal. 
387 

lil.— Peri  V.  Peo.,  «6  111.  17. 

Ind. — ^Kennedy  v.  Howard,  74  Ind. 
87. 

Ky.— Huffaker  v.  Com..  124  Ky.  115. 

98  SW  831,  30  KyL.  834.  14  AnnCaa 
487. 

MlsB. — Sinrleton  v.  St{ite,  71  Mlas. 
782.  16  S  295.  42  AmSR  488. 

Mo. — State  v.  Brown,  119  Mo.  627, 
24   SW  1027,   25   SW  200. 

Nev. — In  re  Trammer,  SB  Nev.  66, 
78.  126  P  337,  41  LRAkS  1096  [cit 
Cyc]. 

N.  T.— Thomas  v.  Peo.,  67  N.  T. 
218. 

Tex. — Brown  v.  State,  60  Tex.  Cr. 
114.  95  SW  1039. 

Va. — Ruffln  V.  Com.,  21  Gratt.  (62 
Va.)   790. 

[al  In  Alabama,  under  Code  (1907) 
}  7089.  provldlnR-  that  any  convict 
sentenced  to  Imorlsonment  for  life 
who  commits  murder  in  the  first  de- 
frree  while  such  sentence  remains  in 
force  against  him,  must,  on  convic- 
tion, suffer  death,  a  person  convicted 
of  murder  in  the  first  dein^e  and 
sentenced  to  be  handed,  whlrh  sen- 
tence was  by  the  grovemor  commuted 
to  life  Imprisonment,  is  a  "convict 
sentenced  to  imprisonment  for  life," 
within  the  statute,  since  the  commu- 
tation simply  substituted  a  less  for 
a  (freater  learal  punishment,  and  the 
Judgment  after  commutation  had  the 
same  lesral  effect  as  though  the  jury 
had  fixed  his  punishment  at  life  im- 
prisonment instead  of  death.  John- 
son V.  State.  183  Ala.  79,  82,  63  S  163. 

[b]  In  OaUfotala,  In  a  prosecu- 
tion, under  Pen.  Code  t  246,  punish- 
ing' with  death  anyone  serving-  a  life 
sentence,  who  Intentionally  assaults 
another  with  a  deadly  weapon,  where 
accused  was  charged  with  an  assault 
on  prison  officers,  to  warrant  a  con- 
viction the  jury  must  find  that  ac- 
cused was  undergoing  a  life  sentence 
In  a  state  prison  at  the  time,  and 
that,  with  malice  aforethought,  he 
assaulted  the  officer  with  a  deadly 
weanon.     Peo.  v.  Carson.  166  Cal.  164. 

99  P  970;  Peo.  v.  Blnley,  163  Cal.  69, 
94  P  248. 

33.  Del, — State  v.  Morris,  2  Del. 
634. 

Ga.— Perry  v.  State,  110  Ga.  234.  36 
SE  781;  Taylor  v.  State,  108  Ga.  384, 
34  SB  2. 


convict.*'  And  where  the  statute  makes  pxovisicm 
for  the  employment  of  convicts  on  public  works  or 
ways  under  the  direction  of  some  responsible  per- 
son, they  may  be  taken  out  of  the  custody  of  the 
sheriff  for  that  purpose,  and  if  he  refuses  to  de- 
liver them  to  the  person  duly  appointed  overseer 
he  may  be  required  to  do  so  by  a  writ  of  man- 
damus;** but  a  person  convicted  of  felony  and  sen- 
tenced to  confinement  in  the  state  prison  is  in  con- 
templation of  law  in  prison  until  he  serves  his  term 
or  is  pardoned,  although  he  may  have  been  hired 
out  to  work  for  a  contractor  for  convict  labor,** 
for  the  state  cannot  surrender  the  police  power 
of  the  state  over  the  convicts.**  A  prisoner  who 
has  been  convicted  of  a  erime  by  a  federal  coort 


Miss. — Singleton  v.  State,  71  Miss. 
782.  16  S  296,  42  AmSR  488. 

Mo. — State  v.  Johnson,  93  Mo.  73, 
5  SW  699;  State  v.  Connell,  49  Mo. 
282. 

Nev. — Ex  b.  Ryan,  10  Nev.  261. 

Tex. — Gaines  v.  SUte,  (Cr.)  53  SW 
623 

[a]  A  eouflot  who  asoapM  aad 
eoBUiilts  •  oxlms  may  be  convlrted> 
and  sentenced  therefor  before  he  has 
served  out  his  first  sentence.  Peo. 
V.   Flynn,   7   Utah   378,   26  P  1114. 

a«.  Flagg  V.  State,  11  Ga.  A.  87, 
74  SB  662:  Peo.  v.  Huntley,  112  Mich. 
569,  71  NW  178;  State  v.  Brown,  119 
Mo.  627,  24  SW  1027,  25  SW  200.  See 
also  State  v.  Jdhnson,  93  Mo.  73,  6 
ST7   699 

[a]  BmtMica  Jty  oonrt  of  eompo- 
tMit  Juladlotioaa — In  a  prosecution, 
under  Pen.  Code  I  246,  •providinsr  that 
an  assault  likely  to  produce  great 
bodily  Injury  by  a  life  convict  in  the 
state  prison  shall  be  punishable  with 
death,  the  indictment  Is  sufflcient  If 
it  charges  in  the  language  of  the  code 
that  defendant  was  then  and  there  a 
person  confined  In  and  undergoing  a 
life  sentence  at  the  state  prison,  and 
it  need,  not  charge  that  accused  was 
sentenced  by  a  court  of  competent 
jurisdiction.  Peo.  v.  Flnley,  163  Cal. 
69,  94  P  248. 

[b1  &i  aUaaonrl  (1>  an  Indict- 
ment under  a  statute  which  provided 
that  "if  any  convict  shall  commit 
any  crime  in  the  penitentiary,  or  In 
any  county  in  this  state,  while  under 
sentence,  the  court  having  jurisdic- 
tion of  criminal  offences  in  such 
county  shall  have  jurisdiction  of  such 
offence,  and  such  convict  may  be 
charged,  tried,  and  convicted  in  like 
manner  as  other  persons,"  was  held 
to  be  sufficient  on  demurrer,  although 
it  did  not  set  out  in  the  Indictment 
the  felony  for  which  the  convict  had 
been  convicted  and  imprisoned.  State 
V.  Johnson.  93  Mo.  73.  76,  6  SW  699. 
(2)  An  Indictment  for  homicide  under 
the  same  statute  was  held  to  be  suffi- 
cient, although  It  did  not  allege  that 
defendant  was  a  convict  at  the  time 
when  the  offense  was  committed. 
State  V.  Brown,  119  Mo.  527,  24  SW 
1027.  26  SW  200  [crlt  and  disappr 
dictum  of  Norton,  C.  J.,  in  State  v. 
Johnson,  supra  (to  the  effect  that  it 
is  necessary  under  the  statute  to 
allege  that  defendant  was  a  convict)]. 

[c]     Waiver      of      defscts,^ — In      a 


prosecution  of  a  convict  for  aa  as- 
sault committed  during  his  Incarcer- 
ation the  warden  of  the  prison  may 
waive  a  technical  defect  In  the  war- 
rant by  which  he  Is  directed  to  pro- 
(luce  the  nriaoner  for  examination  or 
trial  without  nrejudlce  to  the  rlrhts 
of  accused.  Peo.  v.  Cook  147  Mich. 
127,  110  NW  614  (holding  that  the 
fact  that  the  warrant  referred  to 
accused  as  "an  inmate  of  the  house 
of  correction."  Instead  of  describing 
him  as  a  convict.  Is  not  a  defect 
preludiclal  to  accused). 

05.  Williams  V.  State,  130  Ala.  SI. 
30  S  336. 

ae.  state  V.  Bell,  213  Me.  ISO.  Ill 
SW  29;  state  v.  Buck.  120  Mo.  479. 
25  SW  573  (where  the  two  indict- 
ments were  both  pending  at  one  time 
and  for  crime  committed  before  trial 
on  either  indictment);  State  ▼.  Con- 
nell, 49  Mo.  >82;  Bx  p.  Mevera.  44 
Mo.  279.  See  also  State  v.  Jolly,  9C 
Mo.  435,  9  SW  897  (holdlnfr  that 
while  undergoing  oonflnement  in  Jail 
for  an  escape,  a  persoit  cannot  be 
tried  for  a  felonloiiB  iaafifitt,  on  an 
indictment  found  at  the 'same  term 
as   the  former  indictment  and    sen- 

37.  'e2x  p.  Allen.   1»6  Mo.  SSe.   »6 

SW   416. 

38.  Oro— -rsfersac— t 

Custody  and  control  of  prisoners  la 
general  see  Prisons  [82  pre  S29]. 

Custody  and  support  of  indigent  In- 
sane convicts  see  Insane  Persons 
[22  Cyc  11641. 

Liability  of  prison  officer  for  pun- 
ishment of  prisoners  see  Prisons 
[32  Cyc  326]. 

39.  Flagg  V.  State,  11  Oa.  A.  37. 
74    SE  562. 

30.  In  re  Jennings,  118  Fed.  479 
(holding  that  a  United  States  mar- 
shal has  no  authority  to  surrender 
a  prisoner  to  a  marshal  of  another 
district  to  be  tried  for  another 
offense). 

31.  Griffin  V.  SUte,  37  Ark.  437: 
Hicks  V.  Folks,  97  Cal.  241.  32  P  8: 
Murray  v.  State,  25  Fta.  528.  fi  S  49S. 

33.  Matthews  v.  Walker,  .67  Miss. 
337 

33.  Hicks  v.  Folks,  97  (SaL  241,  S: 
P   8. 

34.  Ruftln  V.  0>m.,  21  Gratt.  <«: 
Va.)   790. 

35.  Georgia  Penitentiary  Cos.  Kos. 
2  &  8  V.  Nelms,  71  Ga.  301. 


Tor  latsr  eaaso,  d«r*IopmMtla  and  ohaaffMi  In  the  law  see  cumulative  Annotations,  same  title,.pace  and  note  number. 
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[WC.J.];    921; 


and  is  confined  in  a  state  prison,  with  the  consent 
of  the  state,  is  deemed  to  be  in  the  custody  of  the 
federal  authorities." 

Beqniring  aljtandamce  In  conit.  Under  the  court's 
inherent  power,  there  is  ample  authority,  irrespec- 
tive of  statute,  to  procure  the  attendance  of  etm- 
victs  as  witnesses."  -   ■ 

[t  16]  B.  Permusion  to  Oo  at  Large.  In  the 
absence  of  statutory  authority,  it  is  unlawful  for. 
the  warden  of  a  penitentiary  to  allow  a  convict  to 
go  at  large  on  a  pass.*^  A  convict  thus  at  large 
may  lawfully  be  arrested  as  an 'escaped  felon  by 
a  peace  o£Bcer  without  a  warrant;"  and  where  a 
convict  is  at  large  under  a  revocable  permit  from 
the  prison  authorities,  which  is  authorized  by  stat- 
ute, he  may,  on  revocation  of  the  permit,  be  re- 
arrested, and  «nch  arrest  is  not  subject  to  the  rules 
governing  arrests  of  persons  not  yet  convicted.* 
On  the  conviction  and  sentence  of  a  prisoner,  it 
\a  the  duty  of  the  sheriff  to  take  him  into  his  cus- 
tody and  to  dispose  of  him  in  accordance  with  the 
judgment  of  the  court,  and  if  he  voluntarily  per- 
mits the  conviot  to  go  at  large,  he  is  guilty  of  a 
misdemeanor  and  is  subject  to  removal  from  office 


Se.  Ableman  v.  Booth,  21  How.  (U. 
a.)  606,  16  L.  ed.  169;  Randolph  v. 
Donaldson,  t  Cranch  (U.  S.)  78,  3 
Jj.  ed.  662;  In  re  Blrdsong,  39  Fed. 
as»,  i  I.RA  (2g;  Bz  p.  Le  Bur.  4»  Cal. 
169. 

-  ST.  FlaM  V.  State,  11 '  Ga.  A.  11, 
40.  74  SE  B62  (where  It  Is  said:  "It 
would  Indeed  be  remarkable  If  the 
State,  which  has  full  power  to  reach 
QUt  and  bring-  Into  court  one  of  Its 
citisens  while  In  the  full  enjoyment 
of  his  liberty,  could  not  And  a  proc- 
ess by  which  one  of  Its  convicts 
could  oe  brought  Into  court  for  any 
purpose  for  which  his  presence  could 
lawfully  be  required"). 

(a)  b  ;lKaaaaohiia«tta,  under  St. 
(1898),  c  326  I  2,  providing  that, 
after  delivery  to  the  warden  of  the 
otaite  prison  of  a  convict  sentenced 
to  death,  the  prisoner  shall  be  kept 
In  a  special  cell  and  only  certain  per- 
sons shall  be  allowed  access  to  nlm 
w^lthout  an  order  of  court,  does  not 
prevent  the  presence  of  the  person  In 
court  In  any  matter  which  properly 
mav  be  brought  up  in  court,  and 
which  by  the  coarse  of  law  or  treaty 
requires  his  presence.  Stortl's  Case, 
178  Mass.  649.  60  NE  210.  62  LRA 
520. 

38.  Simpson  V.  State,  66  Ark.  8.  19 
S"W  99;  Grlffln  v.  State,  37  Ark.  437; 
Martin  v.  SUte.  32  Ark.  124. 

39.  Simpson  V.  State,  66  Ark.  8, 
19   a'm  99. 

*0.  Conlon's  Case,  148  Mass.  168, 
19    NE   164. 

41.  Grlffln  V.  State,  37  Ark.  487; 
State  v.  Welsh,  109  Iowa  19,  79  NW 
389 

(a]  Ulvstrattoa.— A  sheriff  who 
allows  a  prisoner  condemned  to  Im- 

firisonment  In  the  penitentiary  his 
Ibertjr  for  thirty  hours  is  guilty  of 
a  willful  neglect  of  duty,  Justifying 
his  removal  from  office.  State  v. 
W^elsh.  109  Iowa  19,  79  NW  369. 

43.  IMseipUii*  of  vxtoOBera  la  gea- 
•ral  see  Prisons  [82  Cyc  3291. 

4&  SUte  v.  Nipper,  166  N.  C.  272. 
277,  81  SB  164.  AnnCaal916C  126 
(ouot  Cyc];  Boone  v.  State,  8  Lea 
(Tenn.)  739. 

44.  Westbrook  v.  State,  133  Ga. 
578.  683,  66  SB  788,  26  LJIANS  681. 
18  AnnCas  296  [clt  Cyc];  McDonald 
v.  State,  6  Ga.  A.  339,  84  SE  1108: 
State  V.  Morris,  166  N.  C.  441,  81  SB 
462;  SUte  v.  Nipper,  166  N.  C.  272, 
277.  81  SB  164.  AnnCasl916C  126 
(quot  Cyc]:  Smith  v.  State,  8  Lea 
(Tenn.)    744. 

[a]  A  gvaxd  oa  a  oonaty  oonvlot 
iman  has  no  right  to  whip  a  convict, 
although  he  is  refractory.  In  the  ab- 
sence of  any  ^le  or  law  of  the  board 
of  supervisors  authorising  such  pun- 
ishment.   Davis  V.  State,  81  Miss.  66, 


83  S  286. 

48.  State  v.  Mlncher,  (N.  CJ  90 
SB  429;  Peters  v.  White,  108  Tenn. 
390,   63   SW  728. 

la]  ZUnstratloBv— (1)  A  board  of 
county  commissioners  cannot  dele- 
gate to  the  discretion  of  a  road  su- 
perintendent the  kind  and  quantum 
of  punishment,  for  what  breaches  of 
discipline,  and  by  whom  It  is  to  be 
Inflicted.  State  v.  Mlncher,  (N.  C.) 
90  SB  429.  (2)  Shannon  Code  i  7422, 
authorising  disorderly  persons  to  be 
subjected  to  such  punishment,  not  In- 
consistent with  humanity,  as  the 
Workhouse  commissioners  deem  nec- 
essary for  their /control,  does  not  em- 
power the  commissioner^  to  delegate 
to  the  superintendent  any  authority 
to  inflict  corporal  punishment,  even 
If  they  have  such  power  themselves. 
Peters  v.  White,  103  Tenn.  390,  63  SW 
726. 

46.  Westbrook  v.  State,  183  Oa. 
678,  66  SB  788,  26  L.RANS  691.  18 
AnnCas  296;  State  v.  Kipper.  166  N. 
C.  272,  274.  81  SB  164,  AnnCasl916C 
128  (where  the  court  said:  "We 
And  no  rule  or  regulation  of  the 
county  commissioners  authorising  the 
flogging  of  convicts,  and  as  we  And 
no  authority  of  law  given  the  State's 
Prison  authorities  to  inflict  such  pun- 
ishment, such  regulation  by  the 
county  commissioners  would  be  void 
and  no  protection  to  the  defendants, 
if  it  had  been  made.  It  Is  true  that 
flogging  has  been  customary  in  the 
State's  Prison,  (u>d  also  in  the  county 
convict  camps;  but  that  Is  no  defense, 
since  there  Is  no  statute  authorising 
it,  unless  such  discipline  Is  reason- 
able and  necessary.  In  the  absence 
of  such  statute,  whether  any  given 
measure  of  discipline  can  be  author- 
ised by  those  In  charge  of  the  State 
and  county  prisoners  depends  upon 
whether  the  measure  of  discipline  Is 
reasonably  necessary.  In  view  of 
the  enlightenment  of  this  age,  and 
the  progress  which  has  been  made  In 
prison  discipline,  we  have  no  diffi- 
culty In  coming  to  the  conclusion 
that  corporal  punishment  by  flogging 
is  not  reasonable,  and  cannot  be  sus- 
tained. That  which  degrades  and 
embrutes  a  man  cannot  be  either  nec- 
essary or  reasonable.  Originally, 
flogging  was  recognised  as  a  proper 
punishment  in  the  armies  and  navies 
of  the  world.  But  It  has  long  since 
been  abolished  in  those  services 
everywhere,  notwithstanding  the  pro- 
tests of  officials  who  declared  that 
the  result  would  be  mutiny  and  dis- 
organisation. Flogging  haar  been 
long  since  abolished  as  a  part  of 
prison  discipline  by  all  the  great  ana 
enlightened  nations  of  the  world,  ex- 
cept   Russia.     In    Bngland,    France, 


for  willful  neglect  of  duty." 

[i  17]  0.  Ohastisement.*^  A  convict  who  vio- 
lates any  of  the  prison  regulations  may  be  sub- 
jected to  solitary  confinement  or  such  other  reason- 
able punishment  as  the  statute  may  authorize;" 
but  corporal  punishment  cannot  lawfully  be  in- 
flicted without  l^islative  sanction.^  Where  a  par- 
ticular board  or  officer  is  authorized  to  fix  such 
punishment  as  may  be  deemed  necessary  to  main- 
tain discipline,  such  -authority  cannot  be  delegated 
in  the  absence  of  legislative  authority.*'  As  to 
whether  an  officer  charged  with  the  duty  of  en- 
forcing discipline  or  compelling  work  has  authority 
to  administer  corporal  punishment  to  convicts  is  a 
question  which  depends  on  the  facts  of  each  case, 
and  is  to  be  determined  by  the  test  of  reasonable- 
ncjss.*'  If  the  officer  exceeds  his  authority  by  in- 
flicting corporal  punishment  without  cause,  his  act 
done  ultra  vires  would  amount  to  an  assault."  A 
fortiori  the  hirer  of  a  convict  under  sentence  of 
hard  labor  has  no  right  to  inflict  corporal  punish- 
ment on  him;"  and  if  he  does  so  without  statutory 
authority,  he  is  liable  to  indictment  for  assault  and 
battery."     This  is  true,  althou^  the  punishment 

Germany,  Austria,  Italy,  .Belgium, 
Holland.  Swltserland,  Spain,  and  by 
the  government  of  the  United  States, 
and  even  In  Mexico  and  in  most  other 
civilized  countries,  the  lash  as  an  ad- 
junct of  prison  discipline  has  long 
since  been  forbidden.  In  Mexico,  in 
1903,  Art.  386  was  adopted:  'The 
lash  or  any  other  violent  physical 
punishment  shall  not  be  employed' 
either  as  a  sentence  of  the  court  or 
as  a  part  of  prison  discipline.  "This 
has  been  taken  substantially  from' 
th«  statutes  obtaining  in  the  more 
advanced  countries.  The  statute  in 
New  York  provides:  'No  guard  In 
any  prison  shall  Inflict  any  blows 
whatsoever  upon  any  prisoner,  unless 
In  self-defense  or  to  suppress  a  revolt 
or  insurrection.'  Statutes  or  regula- 
tions to  the  same  efTect  abolishing 
flogging  prevail  In  all  the  northern 
ana  western  States,  32  out  of  48.  and 
It  is  there  looked  upon  as  a  survival 
of  barbarism.  In  many  of  the  south- 
ern States,  as  In  Maryland,  District 
of  Columbia,  West  Virginia,  Okla- 
homa, Tennessee,-  Texas,  and  others. 
It  has  also  been  abolished  and  pro- 
hibited. This  Is  one  of  the  very  few 
States  In  which  it  has  been  retained, 
cuid  here  not  by  authority  of  law,  but 
as  a  matter  of  custom,  and  la  the  sur- 
vived, doubtless,  of  a  former  condition 
of  society,  and  it  has  lingered  here, 
probably,  owing  to  the  fact  that  an 
unusually  large  part  of  our  criminal 
population  are  colored"). 


[a]  Ooiporal  nnnlshmeat  is  unrea- 
sonable If  not  for  a  proper  cause. 
Sloss-Sheffleld  Steel,  etc.,  Cte.  v.  Dick- 
inson. 167  Ala.  211,  62  S  694. 

47.  westbrook  y.  State,  133  Ga. 
678,  66  SB  788,  26  LRANS  691,  18 
AnnCas  296;  State  v.  Mlncher,  (N.  C.) 
90  SB  429. 

48.  Prewitt  V.  State,  61  Ala.  88; 
Werner  v.  State,  44  Ark.  122;  State  v. 
Norman,  68  N.  C.  220. 

[a]  A,  ooatraotoT  for  the  labor  of 
oonviots  is  not  clothed  with  any  quasi 
official  character,  the  discipline  re- 
mains in  the  hands  of  the  warden, 
who  may  exclude  the  contractor  or 
oblige  him  to  furnish  a  proper  super- 
intendent. If  his  own  presence  for  any 
cause  Is  prejudicial  to  discipline. 
Homer  v.  Wood,  23  N.  Y.  360. 

40.  Horton  v.  State,  (Miss.)  13  S 
886;  (Cornell  v.  State,  6  L«a  (Tenn.) 
624. 

[a]  Aa  iadlotmsat  for  maltreatlaff 
•  ooavlot  UrsA  oat  to  defendant  need 
not  allege  the  court  by  which  the  con- 
vict was  sentenced,  the  term  of  his 
sentence,  the  offense  of  which  he  was 
convloted,  or  the  terms  of  the  con- 
tract of  hiring.  Sanders  v.  State,  6S 
Ala.  183. 

[b]  Taoattoa  of  leas*.— In  a«or- 
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was  actually  administered  by  a  prison  official."  The 
enstodian  of  a  county  jail  may  be  punished  by 
attachment  for  contempt  for  inflicting  a  cruel  or 
unusual  punishment  on  a  prisoner  committed  to 
such  jail  by  a  federal  court." 

U  181  D.  Liability  for  XnjvrieB  to  Oonvict 
Laborer.^  Public  officers  having  the  custody  of 
prisoners  are  not  liable  to  a  prisoner  for  injuries 
caused  by  defective  machinery  with  which  he  was 
put  to  work;"  nor  is  the  state  liable  for  such  in- 
juries."* And  in  some  jurisdictions  one  who  con- 
tracts with  the  state  for  labor  of  convicts  is  not 
liable  to  the  convict  for  injuries  resulting  from 
such  contractor's  negligence,  at  least  where  the 
state  retains  full  control  and  management  of  the 
contract."  On  the  other  hand,  it  is  more  generally 
held  that  a  oonvict  is  the  servant  of  the  contractor 


IV. 


to  whom  he  is  hired  out,  although  his  wages  go 
to  the  county  or  the  state,  and  he  may  maintain 
an  action  against  the  contractor  if  he  is  injured 
by  defective  maehineiy  famished  by  him,*'  unless 
by  his  own  negligence  the  convict  contributed  to 
the  accident  by  which  he  was  injured."  But  the 
rule  of  contributory  negligence  does  not  apply  to 
a  convict  whose  movements  are  controlled  by  a 
g^uard  placed  over  him  by  the  contractor,  with 
power  to  compel  obedience,  even  though  the  con- 
vict is  under  the  general  charge  of  a  state  officer,' 
although  so  far  as  his  injuries  affect  his  ability  to 
labor  during  the  period  of  his  imprisonntent,  he 
cannot  recover.*"  And  if  he  has  petitioned  the 
le^slature  for  relief  and  obtained  it,  the  convict 
cannot  afterward  maintain  an  action  against  the 
conitractor  to  recover  damages  for  the  same  injury." 


SUPPORT  AND  MAJNTENAiraE 

[$  19]  The  maintenance  of  persons  who  have 
been  committed  to  prison  for  violations  of  the 
criminal  law  is  provided   for  by  statute  in  the 


various  jurisdictions.**     This  expense,  under  such 
statutes,  may  be  imposed  on  a  state,"  a  county," 


Kla  the  rovemor  has  full  power,  be- 
cause of  maltreatment  of  convicts, 
to  vacate  the  leajses  under  which 
they  may  be  held.  AshevUle  Cigar 
Co.  v.  Brown.  100  Ga.  171,  18  SB  S7. 
See  Infra  I  27. 

[c]  9ttitUnm  Bila«oaA«et  of  oom- 
vlot  cannot  be  considered  either  as  a 
Justlflcatlon,  or  in  mltisatlon,  of  pun- 
ishment where  the  chastisement  was 
deliberate.  Prewttt  v.  State,  El  Ala. 
S3. 

[d]  Vhs  dnly  appoistsa  wUpplBf 
iMBS  of  a  olialn  C*af.  orgaiilaea 
under  the  law  as  It  existed  prior  to 
Sept.  19.  1908.  could  Justify  the 
wbippinK  of  a  oonvict  who  had  been 
guilty  of  insubordination  or  an  at- 
tempt to  assault  the  guard,  provided 
the  whipping  was  not  brutal  or  in 
excess  of  what  was  reasonable.  He- 
Donald  T.  State,  6  Oa.  A.  339,  64  SB 
1108. 

BOb  Sloss-Sheflleld  Steel,  etc.,  Oo. 
V.  Dickinson,  1«7  Ala.  211,  SZ  S  594. 

Bit,  In  re  Birdsong,  39  Fed.  599, 
4  LRA  «2«. 

59.  TJaMlKy  of  pclsoB  ofltoera  for 
ta]iiT7  to  prisoners  In  gensial  see 
Prisons  rsf  Cyo  825]. 

63.  O'Hare  v.  Jones,  161  Mass.  391, 
17  NB  371;  Alamango  v.  Albtuny 
County,  26  Hun   (N.  T.)   561. 

[a1  Season  for  rnle,— "The  de- 
fendants were  public  officers  per- 
forming a  public  service.  .  .  . 
The  relation  of  master  and  servant, 
prlndpeJ  and  agent,  employer  and 
employee,  did  not  exist  between 
them  and  the  prisoners  in  their  cus- 
tody. .  .  .  It  is  inconsistent  with 
the  purpose  for  which  prisons  are 
established,  and  with  the  discipline 
which  must  be  maintained  over  pris- 
oners, that  the  officers  should  be  re- 
sponsible to  the  prisoners  in  private 
actions  for  mere  nef^llgence  in  the 
pei-formance  of  their  duties."  O'Hare 
v.  Jones,  161  Uasa.  391,  392,  37  NB 
371. 

64.  Lewis  V.  State,  98  N.  T.  71,  « 
AmR  607. 

[a]  Season  for  mls^^The  doc- 
trine of  respondeat  superior  does  not 
apply  to  the  state  unless  the  state  by 
statute  assumes  such  liability.  Lewis 
V.  State,  96  N.  T.   71,  48  AmR  607. 

B8.  Raybom  v.  Patton,  11  Oh.  Dec. 
(Reprint)   100,  24  ClncLBul  4S4. 

[a]  Season  for  mle. — ^There  is  no 
relation  of  master  and  servant  be- 
tween a  contractor  who  contracts 
with  the  state  for  the  convict's  ser- 
vices and  the  convict.  Rayborn  v. 
Patton.  11  Oh.  Dec.  (Reprint)  100,  24 
ClncDBnl    434. 

66.  Mason  v.  Hamby.  6  Oa.  A.  181, 
64  S'E  569  (holding  that,  when,  under 
a  lease  of  the  convict's  labor,  the 
state  retained  full  control  and  man- 


agement of  the  oonvict,  such  lessee 
Is  not  liable  for  the  negligent  act  of 
a  sublessee  resulting  in  Injury  to  a 
convict).  ,.    „  , 

ST.  Dalbeim  v.  Liomon,  45  Fed. 
226;  St.  i:x>uis,  etc.,  R.  Co.  v.  Hydrlck, 
109  Ark.  231,  160  SW  196;  Dade  Coal 
Co.  V.  Haslett,  83  Qa.  549,  10  SB  435: 
Hartwig  V.  Bay  State  Shoe,  etc.,  Co., 
43  Hun  426  [rev  on  other  grounds 
118  N.  T.  664  mem,  23  NB  24  J. 

fa]  <<Tlioiigli  a  ooavlet  may  be 
acting  nnder  tha  orOars  and  lammo- 
tlons  of  on  omoar  placed  ever  Um 
ttr  tlia  Stat*,  if  while  so  acting'  he  is 
injured  by  the  negligence  of  a  rail- 
way compcuiy,  he  is  entitled  to  re- 
cover from  it  riuch  damages  as  flow 
from  the  injuries  inflicted  by  such 
negligence."  San  Antonio,  etc.,  R. 
Oo.  V.  Ooniales,  31  Tex.  Civ.  A.  321, 
326,  72  SW  118  (holding  also  that  it 
would  not  affect  the  convict's  right 
of  recovery  that,  at  the  time  of  in- 
jury, he  was  disobeying  the  orders 
of  the  state  officer). 

[b]  Injnry  oansed  by  nagllfenec 
of  penltentlW7  oonunlssloaers."  But 
the  lessees  of  a  penitentiary  are  not 
responsible  for  an  injury  to  a  con- 
vict caused  by  the  defective  con- 
struction of  a  bunk  made  by  a  ser- 
vant of  the  penitentiary  commission- 
ers having  charge  of  the  convicts. 
Cunningham  v.  Moore,  65  Tex.  378, 
40  AmR  812. 

C8.  Dalhelm  v.  Liemon,  45  Fed. 
225;  Capital  Oas,  etc.,  Co.  v.  Davis, 
188  Ky.  628,  635,  128  SW  1062  (where 
the  court  said:  "While  it  may  be 
true  that  as  a  convict  he  was  more 
subservient  to  those  in  authority 
over  him  than  Is  a.  servant  to  tha 
master  who  employs  him,  yet.   If  in 

golnt  of  fact  he  was  not  compelled 
y  the  prison  guards  to  handle  the 
wire  in  question,  as  he  did,  but  was 
left  free  to  adopt  such  means  of  do- 
ing the  work  as  his  own  Judgment 
approved,  the  question  of  whether 
he  was  or  not  miilty  of  contributory 
negligence  must  be  determined  by 
the  rules  of  law  that  would  apply  to 
an  ordinary  servant  or  laborer  In  the 
same  state  of  case");  Hartwig  v. 
Bay  State  Shbe,  etc.,  <jo.,  118  N.  T. 
664,  23  NB  24. 

59.  Dalhelm  v.  liemon,  46  Fed. 
225;  Chattahoochee  Brick  Co.  v.  Bras- 
well,   92  Oa.  631,   18  SB   1016. 

eo.     Dalhelm  v.  Lemon,  45  Fed.  226. 

ex.     Metz  V.  Soule,  40  Iowa  236. 

ea.  See  statutory  provisions;  and 
In  re  Kays,  36  Fed.  288;  Mews  v. 
Reg.,  8  App.  Cas.  339;  Prison  Comrs. 
V.  Liverpool,  6  Q.  B.  D.  332;  Reg.  v. 
WlKan,  L.  R.  6  Q.  B.  267. 

68.  Cal. — State  v.  McCauley,  16 
Cal.  429. 

Mass. — Beard  v.  Boston,  151  Mass. 


96.  23  NB  826;  Adams  v.  Wlscasaet.  I 
Jiaaa.   328. 

N.  T. — ^Kings  County  v.  Queens 
County,  64  Hun  196.  18  NTS  883. 

Tenn. — State  v.  Shropshire,  4  Terg. 
61.  • 

Utah. — ^Nelson  v.  Clayton,  t  Utah 
299. 

Va. — Shenandoah  Lime  Co',  v.  Gov- 
ernor, 116  Va.  866,  80  SB  768.  Ann 
Casl916C  973;  Prtce  v.  Smitb.  98  Va. 
14.  24  SB  474. 

And  see  Dorsey  v.  Peo.,  37  Mich. 
382  (holding  that  under  Howell  St. 
Annot.  i  9863  the  inspectors  of  the 
state  prison  had  power  to  contract 
with  the  city  of  Detroit  for  the  con- 
finement and  maintenance  of  a  cer- 
tain class  of  convicted  persons  in 
the  Detroit  house  of  correction). 

Oft.  Ida. — Mombert  v.  Bannock 
County,  9  Ida.  470,  76  P  239. 

111. — Cook  0>nnty  v.  Gilbert,  14< 
m.,  268.  33  NB  761:  La  Salle  Ounty 
V.  Mllllgan,  143  III.  321.  32  NB  19t 
faff  84  Til.  A.  8461;  Scott  County  r. 
Drake,  71  111.  A.  180. 

Ind. — Marlon  Oounty  v.  Reisaner, 
66  Izd.  668. 

Mo. — Ransom  v.  Gentry  County,  48 
Mo.  341;  Moutier  v.  Btumpe,  39  Mo. 
A.  161. 

Nebr. — Kyd  v.  Gage  County.  31 
Nebr.  131.  56  NW  799. 

N.  T. — Peo.  V.  Columbia  County,  61 
N.  T.  330  [rev  S  Hun  1761:  E&ngs 
County  V.  Queens  County,  64  Hun  115, 
18  NTS  883. 

N.  C. — Chambers  v.  Walker,  120  N. 
C.  401,  27  S&  77. 

Or. — KPlly  V.  Multnomah  County, 
18  Or.  356.  22  P  1110. 

Pa. — ^Burton  v.  Erie  County,  206  Pa. 
670,  66  A  40;  Boland  v.  Luserne  Coun- 
ty, 186  Pa.  68,  40  A  166;  Peeling  v. 
York.  113  Pa.  108.  6  A  67;  Apple  v. 
Crawford  County,  lOS  Pa.  800.  61  Am 
R  206. 

Tex. — White  v.  Mason  County.  7 
Tex.  Civ.  A.  441,  26  SW  1007. 

Wis. — Deissner  v.  Waukesha  Coun- 
ty, 96  Wis.  588,  70  NW  668;  Doty  v. 
Sauk  County,  93  Wis.  102.  67  NW 
10. 

[a]  On*  oonatT  eaanot  recover 
from  another  oonntr  for  the  support 
of  Its  convicts  unless  the  counties 
had  legislative  authority  to  make  a 
contract  for  their  maintenance. 
Kings  County  v.  Queens  County,  64 
Hun  196,  18  NTS  883. 

[b]  The  duty  of  keaptaur  th*  eona- 
ty  Jail  and  supplTlng  the  prlsoneis 
committed  thereto  with  board  and 
lodging  devolves  on  the  aherlff,  and 
to  him  alone  Is  the  county  liable  for 
the  same.  Hendricks  v.  Chautauqua 
County.  35  Kan.  483,  11  P  450;  Atchi- 
son County  V.  Tomlinson,  9  Kan.  167. 


For  later  eases,  Acvelopaicnts  and  ohsagMi  In  the  law  see  cumuIatlT*  Annotations,  same  title,  page  and  note  number. 
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a  nnmioipality,''  or  on  the  prisoner  himself.** 

Oontraicton  for  the  labor  of  state 'or  county  con- 
victs are  usually,  by  law,  or  by  the  «q>res8  terms 
of  their  eontraete,  bound  to  support  in  a  suitable 


manner  tiie  eonviets  committed  to  their  charge,*^ 
and  this  includes  not  only  food  and  clothing,  but 
also  suitable  and  necessary  medical  care  and 
attention.**  . 


V.    OOmnOTLABOB 


[$20]  A.  Begnlation  in  GenenL  Subject  to 
constitutional  restrictions,**  it  is  within  the  -  power 
of  the  legislature  to  authorize  the  employment  of 
convicts  on  the  highways  or  public  works."*  And 
a  statutory  provision  forbidding  the  hirii^  out  of 
convicts,  except  under  order  of  the  court,  embodied 
in  the  sentence,  applies  only  to  farming  out  con- 
victs to  individuals  or  corporations,  and  not  to 
labor  employed  on  public  works  under  the  super- 
vision and  control  of  public  Agents."  The  employ- 
ment of  convicts  within  the  penitentiary  is  also 
generally  provided  for  subject  to  the  usual  restric- 
tion as  to  t^ie  use  of  motive  power  machinery  in 
the  manufacture  of  goods,"  and  against  bringing 
the  products  of  their  labor  in  competition  with  the 
products  of  free  labor."  It  has  been  held,  how- 
ever, that  the  sale  of  commodities  made  by  con- 
victs maintained  by  the  state  does  not  constitute 
unlawful    discrimination    within     the    fourteenth 


es.  Cal. —  Sonoma  Countv  t.  Santa 
Rosa.  102  Cal.  426.  36  P  810. 

Ind. — Kokomo  v.  Hamesa.  36  Ind. 
A.   3S4.  74  NB  270. 

Ky. — Lexington  t.  Oentry.  116  Ky. 
528.  76  SW  404,  26  Kyi.  7S8. 

Me. — Scammon  v.  wells,  50  Me.  684. 

Mass. — Middlesex  County  v.  Lowell, 
109  Mass.  162;  Adams  v.  Hampden 
County,  13  Gray  43%;  Watson  v. 
Cambridge,  18  Pick.  470;  Boston  v. 
■Westford,  12  Pick.  16;  Taunton  v. 
'Westport,  12  Masa  3S5. 

Va. — Richmond  v.  Bppa,  98  Va.  233, 
36  SB  723. 

Ont. — Wentworth  County  v.  Ham- 
ilton, 34  U.  C.  Q.  B.  686. 

[a]  In  MksMMlnuwtts,  under  St. 
(1883)  c  148  i  1,  maklnR  the  support 
of  a  state  prison  convict  who  has 
been  removed  to  the  state  lunatic 
hospital  a  charge  on  the  common- 
wealth until  the  end  of  his  sentence 
in  state  prison,  does  not  apply  to  a 
female  convict  transferred  to  such 
hospital  from  the  reformatory  prison 
for  women.  Her  support  remains  a 
charge  on  the  town  or  city  In  which 
she  has  a  settlement,  under  Pub.  St. 
c  87' I  S3.  Beard  v.  Boston,  161  Mass. 
96,  23  NE  826. 

08.  Jefferson  County  v.  Hudson,  22 
Ark.  596;  State  v.  Peter.  63  K.  C. 
340.  See  also  Warren  County  v.  Wor- 
rell. 67  Miss.  164.  6  S  629  (holding 
that,  after  defendant  was  convicted 
and  sentenced  for  life,  he  was  not 
entitled  to  stay  of  judgment  except 
on  giving  security  for  the  payment 
-of  the  Jul  fees  pending  his  appeal). 

67.  ward,  etc.,  Co.  v.  Tennessee, 
«tc..  R.  Co.,  (Tenn.  Ch.  A.)  67  SW  193. 

68.  Hyatt  T.  State.  (Ark.)  13  SW 
215;  Thurmond  v.  (^rter,  59  Miss. 
127. 

68.  See  constitutional  provisions; 
and  Harris  v.  Com..  64  SW  434,  436, 
23  KyL  775  (holding  that  under 
Const,  i  253,  providing  that  the  gen- 
eral assembly  shall  not  have  power 
to  authorize  the  employment  of  con- 
victs elsewhere  than  within  the  walls 
of  the  penitentiary,  "except  upon  the 
public  works  of  the  commonwealth  of 
Kentucky  or  when  djirlng  pestilence 
or  in  case  of  the  destruction  of  the 
prison  buildings  they  cannot  be  con- 
fined in  the  penitentiary,"  when  a 
workshop  In  the  penitentiary  has 
been  burned  the  convicts  employed 
there  may  be  temporarily  employed 
outside  the  walls  In  another  building 
until  the  burned  building  can  be  re- 
placed, as  the  exception  quoted  Is  not 
to  be  limited  to  the  case  of  the  de- 
Btrurtlon  of  all  the  prison  buildings) ; 
Shenandoah  Lime  Co.  v.  Governor. 
115  Va.  865.  80  SB  763.  AnnCasl916C 


973  (holding  that  the  Convict  Lime 
Grinding  Act,  providing  for  employ- 
ment by  the  state,  in  grinding  oy.ster 
shells  and  limestone,  of  convicts  who 
cannot  be  used  in  the  usual  employ- 
ments, is  a  valid  exercise  by  the  state 
nf  Its  police  power  and  does  not  con- 
flict with  Const  art  186). 

Ooaatltntloaality  of  ■totnte  yrovld- 
lac  for  sale  of  ooavtet  WMnr  see  CSon- 
stltntlonal  Law  jl   832. 

OoBsUtatloaalltr  cft  atotntea  »1nr»- 
gwUng  coavlot  labor  eo&txaots  see 
Conatttut'onal  Law  i   616. 

TO.  Williams  v.  Butler  County  Bd. 
of  Revenue.  123  Ala.  432,  26  S  346; 
Lang  V.  Walker.  46  Fla.  248,  35  S 
78;  Herring  v.  Dixon,  122,  N.  C.  420, 
29   SB}  368. 

[a]  ta.  FloxMa,  under  Rev.  St. 
(1892)  I  3032,  county  commissioners 
have  authority  to  employ  county  con- 
victs at  labor  on  the  public  roads; 
and  under  L.  (1896)  p  167  c  4391. 
they  have  authority  to  employ  guards 
over  such  convicts  and  to  provide 
for  the  feeding  and  caring  for  them, 
and  the  guards  are  clothed  with  au- 
thority to  have  the  care  and  custody 
of  such_prlsoners  while  at  work. 
Lang  V.  Walker,  46  Fla.  248,  35  S  78. 

[b]  In  Kortb  OacoUaa,  under  Code 
i  3448,  authorizing  the  county  com- 
missioners to  provide  for  employing 
on  the  highways  or  public  works  per- 
sons committed  to  Jail  on  conviction 
of  any  crime  or  misdemeanor,  etc, 
one  imprisoned  for  assault  and  bat- 
tery may,  without  any  order  of  the 
judge,  be  set  to  work  on  the  highway 
by  the  commissioners.  State  v. 
Tandle.  119  N.  C.  874,  25  SE  796,  34 
LRA  392. 

[c]  Tbe  public  lmprov«iiMB,ts  oa 
wlildb  convicts  may  be  worked  in- 
clude all  public  works  of  the  state, 
county,  or  municipality;  and  a  city 
ordinance  forbidding  the  employment 
of  convicts  on  the  public  streets  and 
declaring  It  a  nuisance  is  wholly  un- 
availing. Ward  v.  Little  Rock,  41 
Ark.   626,   48  AmR  46. 

71.  State  v.  Tandle,  119  N.  C.  874, 
25  BE  796,  34  LRA  392  [foil  State  V. 
Sneed,  94  N.  C.  806]. 

72.  See    statutory    provisions. 
[a]     Xa  Haw  Toik,  under  L.  (1888) 

c  686,  prohibiting  the  use  of  motive 
power  machinery  for  manufacturing 
purposes,  "i,n  any  of  the  penal  in- 
stitutions of  the  state,"  and  the  em- 
ployment of  the  convicts  therein  at 
certain  labor,  applies  only  to  the 
state  prisons  and  such  other  prisons 
and  reformatories  as  are  constructed 
by  the  state  and  at  Its  expense- 
Bronk  V.  Riley.  2  NTS  266,  269  (rev 
60  Hun  489,  1  NTS  446]. 


amendment  of  the  federal  constitution.^*  The 
length  of  time  they  Should  labor  depends  on  the 
character  of  the  work,  the  season  of  the  year, 
their  strength  and  condition  of  health,  and  whether 
accustomed  to  labor,  ^and  must  necessarily  be  left 
largely  to  tl}e  discretion  of  the  officer  most  likely 
to  understand  their  capabilities." 

[$21]  B.  OontnMt  Labor"—!.  Contracts  by 
OonvictB — a.  In  OeneraL  The  statutes  of  some 
states  authorize  a  defendant  on  whom  a  fine  is  im- 
posed on  conviction  for  a  misdemeanor  to  execute 
in  open  court  a  written  contract,  approved  in  writ- 
ing by  the  judge  of  the  court,  whereby,  in  con- 
sideration of  another  becoming  his  surety  on  a 
confession  of  judgment  for  the  fine  and  costs,  to 
do  an  act  or  to  perform  any  service  for  such  i)er- 
son  after  being  released  on  such  confession  of  judg- 
ment, etc."  By  the  contract  entered  into  in  such 
an   event,  the  hirer  becomes   the  transferee  only 

[b]  b  VtmnBTtnaUt,  the  act  of 
June  18,  1897  (P.  L.  p  170),  pro- 
hibiting the  use  in  any  penal  insti- 
tutions of  machines  operated  other 
than  by  hand  or  foot  power  in  the 
manufacture  of  goods  therein,  pro- 
hibits not  only  t]2e  use  of  power 
machinery  by  the  convicts,  but  the 
use  in  aid  of  convicts'  labor.  Kempf 
V.  Franclea,  238  Pa.  320.  86  A  190. 

73.  See  statutory  provisions;  and 
McDonald  v.  State,  6  Ga.  A  339,  64 
SB  1108:  Manthey  v.  Vincent,  146 
Mich.  327,  108  NW  667. 
.  [a]  Wo>k  on  a  tnrpeatlae  facm 
la  not  m  "meobaaloal  pnxralt,"  within 
Pen.  Code  (1895)  i  1039,  providing 
that  convicts  shall  not  be  employed 
In  such  mechanical  pursuits  as  will 
bring  the  products  of  their  labor  into 
competition  with  the  product  of  free 
labor.  McDonald  v.  State,  6  Ga.  A. 
339,  64  SB  1108. 

[b]  Xa  Kloliiraii,  under  Const,  art 
18  i  3,  providing  that  no  mechanical 
trade  shall  be  taught  to  convicts  In- 
the  state  prison,  except  the  manu- 
facture of  those  articles  of  wh'.ch  the 
chief  supply  for  home  consumption 
is  imported  from  other  states  or 
countries,  a  contract  for  the  manu- 
facture of  brooms  and  whisks  in  the 
state  prison,  the  chief  supply  of 
brooms  and  whisks  used  in  the  state 
being  produced  within  the  state,  is 
illegal,  although  as  the  brooms  are 
made  under  the  contract,  no  convict 
Is  taught  the  entire  process,  but  only 
one  out  of  the  thirteen  processes  used 
in  the  making  of  the  brooms.  Man- 
they V.  Vincent,  145  Mich.  327,  108 
NW  667.  Under  this  provision  prac- 
tical as  well  as  theoretical  teaching 
of  the  forbidden  trades  is  intended. 
Manthey  v.  Vincent,  supra. 

74.  Shenandoah  Lime  Co.  v.  Gov- 
ernor, 116  Va.  866,  80  SB  763,  Ann<3as 
1916C  973. 

Valawfnl  dlaoxtanlaatlim  nndsr 
fonzteeath  aineafliwMit  la  renaral  see 
Constitutional  Law  |  826. 

75.  State  v.  Welsh,  109  Iowa  19, 
79   NW  369. 

78.    Cross  rsfersaoasi 
Assumption  of  risk  of  injury  In  em- 
ployment   under   lease    from    state 
see    Master    and    Servant    [26    C^yc 
1221]. 
Relation   of  master  and  servant  be- 
tween   convict   and    contractor   for 
his  services  supra  {   18. 
77.     See   the   statutes   of   the  sev- 
eral  states;    and   McQueen   v.   State, 
138  Ala.   63.  36   S  39. 

[a]  "Oosts"  or  "flaa  and  oosta."— 
Under  Code  (1856)  i  4751,  authoris- 
ing a  defendant  to  contract  with  a 
surety  who  has  confessed  judgment 
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01  the  Tight  of  the  state  to  eomp^  the  utisfaetion 
of  such  fine  and  costs,  and  nothing  mote,  by  ex- 
acting ^he  involimtary  servitude  of  the  oonviot, 
who  himself  contracts  to  change  masters  for  this 
purpose.'"  This  status  can  exist  only  when  the 
court  that  takes  the  confession  of  judgment  and 
approves  the  contract  has  the  authority  to  impose 
htu^  labor."  When  a  contract  of  this  kind  has 
been  once  entered  into,  approved  by  the  court,  and  ' 
filed,  as  authorized  by  statute,  it  becomes  binding 
and  cannot  afterward  be  modified  by  the  consent, 
even  of  the  parties,  so  as  to  allow  any  other  service 
to  be  legally  exacted  or  performed  tfiereunder  by 
defendant.^  And  if  such  a  contract  makes  pro- 
vision for  the  payment  of  money  other  than  that 
for  which  defendant  can  be  l^ally  sentenced  to 
hard  labor,  it  is  void.** 

[f  22]  b.  Prosecution  for  Failure  to  Perfoim 
Oontract.  A  convict  who  is  released  from  custody 
after  entering  into  such  a  oontract  with  his  surety 
in  open  court  is  liable  to  criminal  prosecution  if  he 
fails  or  refuses,  without  a  good  and  suflScient  ex- 
cuse, to  perform  the  services  stipulated  for  in  the 
contracts,^  M  and  it  is  no  defense  to  a  prosecution 
for  a  breach  of  such  contract  that  the  convict  was  a 
minor  at  the  time  of  entering  into  the  contract."  It 
is  essential  to  the  creation  of  the  offense  that  the 
contract  creates  the  relation  of  employer  and  em- 


wtth  hltn  for  a  fine  and  coats  to  per- 
form services,  etc.,  and  provldlngr 
that  on  failure  to  nerform  such  serv- 
ices he  may  be  fined  on  conviction, 
a  defendant  may  be  fined  for  viola- 
tion of  such  a  contract,  althouKh  the 
confession  of  ]ud|rnient  by  the  surety 
was  only  for  "costs,"  and  not  for  a 
"fine  and  costs."  McQueen  v.  State, 
141  Ala.  100.  37  S  S60. 

78.  Simmons  v.  State,  1S9  Ala.  149, 
S6  S  728;  Shepherd  v.  State,  110  Ala. 
104,  20  S  330:  Smith  v.  State,  g2  Ala. 
40,  2  S  629;  Williams  v.  State,  1  Ala. 
A.  llg,  57  S  1030. 

79.  Simmons  v.  State,  139  Ala.  149, 
8S  S  728  (holdinfT  that  under  Code 
ri896]  I  4681,  prohlbltlnr  justices  of 
the  peace  from  sentencing  to  hard 
labor,  violation  of  a  contract  made 
with  a  surety  on  confession  of  judg- 
ment before  a  justice  of  the  peace 
is  not  punishable). 

80.  Shepherd  v.  State.  110  Ala.  104, 
20  S  330  (holding  that,  if  such  a 
contract  requires  the  convict  to  .labor 
In  one  cajiaclty  as  a  farm  hand,  he 
cannot  be  required  to  labor  In  an- 
other as  a  railroad  section  hand). 

81.  Ex  p.  Davis,  96  Ala.  9,  11  S 
308. 

[a]  TlM  ooavlot  oaanot  Inclnde 
Hi*  rapavmcat  of  money  •dvaaaad  to 
Um  fnr  Ilia  »u«ty  in  such  contract, 
as  this  would  amount  to  imprison- 
ment for  debt.  Wynn  v.  State,  82 
Ala.  56,  2  S  630;  Smith  v.  State,  82 
Ala.    40.  2  S  629.  .       ^. 

81I^.    Winslow  r.  State,  97  Ala.  <8. 

12  S  iW"  423 

sa.  Wyiin  V.  State,  82  Ala.  66,  2  S 
630. 

83.  McQueen  T.  State.  141  Ala.  100, 
37  S  3«0:  Winslow  v.  State.  97  Ala. 
68,  12  S  428. 

84.  Salter  v.  State.  117  Ala.  185, 
23  S  141  (holding  that  an  agreement 
by  defendant  to  labor  for  the  sure- 
ties, on  their  confession  of  judgment 
for  Pne  and  costs,  at  their  mill  in  P 
county,  "or  elsewhere  as  they  may 
direct,"  etc..  does  not  describe  the  act 
or  service  to  be  performed  with  suffi- 
cient certainty  to  support  a  prosecu- 
tion for  failure  to  perform  such  oon- 
tract). 

[a]  A  eoattaet  to  Ubor  for  the 
empiOTer  aa  a  "farni^hawfl,"  at  a  cer- 
tain sum  per  month,  until  the  fine 
and  costs  were  paid,  was  sufficient. 
Shepherd  v.  State,  110  Ala.  104.  80  S 

tso. 


85.  WllliamB  v.  State,  8  Ala.  A. 
118,  67  S  1080. 

88.  Williams  v.  State,  8  Ala.  A. 
118.  121,  67  S  1030  (where  the  court 
Bstii:  "So  long  as  the  defendant  was 
detained  in  the  custody  of  the  law 
under  the  new  criminal  charge 
brought  against  htm,  there  was  a  sus- 
pension of  the  right  of  his  hirer  to 
exact  the  Involuntary  servitude  pro- 
vided for  by  the  contract  entered  into 
on  the  confession  of  Judgment  for 
the  flnei  and  costs  assessed  on  the 
previous  conviction.  During  that 
time  the  law  did  not  make  it  a  crime 
for  him  to  fall  or  refuse  to  do  some- 
thing which  it  did  not  permit  him  to 


Oiles  V.  State,  89  Ala.  60,  8  S 


see   Mo- 


121. 

[a]     Torm  of  ooiaplalst 
Queen  v.  State,  188  Ala.  63,  36  S  39. 

[a]  TariaBoe^— Where  the  com- 
plaint charged  that  defendant  agreed 
to  work  on  the  farm  of  one  person, 
and  the  contract  Introduced  in  evi- 
dence showed  that  he  agreed  to  work 
on  the  farm  of  another,  it  was  held 
that  the  variance  was  fatal.  Wade  v. 
State,  94  Ala.  109,  10  S  236. 

88.     See  statutory  provisions;  and: 

Ala. — Comer  v.  Bankhead,  70  Ala. 
136. 

Ark. — ^McConnell  v.  Arkansas  Bride, 
etc.,  Co.,  70  Ark.  668,  69  SW  669:  Ex 
p.  Tlmpson,  68  Ark.  22,  66  SW  272. 

C!al. — State  v.  McCauIey,  16  c:al. 
429. 

Fla.— Holland  v.  SUte,  23  Fla.  128, 
1  8  521. 

Ky. — ^Reliance  Mfg.  Co.  v.  Prison 
Comra,  161  Ky.  136.  170  SW  941; 
I/yon  V.  Mason,  etc.,  Co.,  102  Ky.  694, 
44  SW  186,  19  KyL  1642. 

Mich. — ^Wallerstein  v.  State  Bouse 
of  Correction.  116  Mich.  866,  74  NW 
492. 

Miss.— State  V.  Henry.  87  Miss.  126, 
40  8  152,  5  L.RANS  340. 

Nebr. — State  v.  Mortensen,  69  Nebr. 
376,  96  NW  881,  6  AnnCas  291;  State 
V.  Holeomb,  46  Nebr.  612,  66  NW 
878. 

N.  C— State  V.  Bneed.  94  N.  C.  806. 

Tex.— Orayson  County  v.  May,  (A.) 
19  SW  881;  McOonaglll  v.  Evans,  8 
Tex.  A.  Civ.  Cas.  i  466. 

[a]  la  CMorgIa  (1)  under  the  law 
as  it  existed  prior  to  Sept.  19,  1908, 
the  county  authorities  of  the  respec- 
tive counties  of  this  state  had  the 
legal    right    to    employ    the    misde- 


.ployee,"*  and  defines  with  reasonable  oerlaiuty  the 
particular  act  or  service  undertaken  to  be  per- 
formed.** An  agreement  between  a  convict  and  the 
hirer,  by  which  the  convict  was  released  from  further 
service,  is  not  a  failure  or  refusal  to  perform  the 
labor  contract  so  as  to  make  the  convict  punishable.*' 
Nor  is  a  convict's  eessation  from  labor  beeaose  of 
his  subsequent  lawful  arrest  and  his  inability  to  ob- 
tain bond  so  as  to  continue  service  a  breach  of  the 
convict  labor  contract.**  In  such  prosecution  the 
indictment  or  complaint  should  clearly  allege  that 
a  fine  was  imposed  on  the  accused,  Uiat  the  eon- 
tract  for  services  was  signed  in  opwn  court,  that  it 
was  approved  in  writing  by  the  judge  of  the  court 
ia  which  the  conviction  was  had  as  required  by 
the  statute,  and  should  give  a  description  of  the 
services  which  defendant  contracted  to  perform.*^ 

[t  23]  2.  OontnM^  by  PabUc  Antlunitieia— a. 
In  OanaraL  In  many  of  the  states  there  are  stat- 
utes providing  for  the  leasing  or  hiring  out  of 
convicts  confined  in  the  state  prison  and  county 
jails  by  the  public  authorities  to  corporations  or 
private  individuals.**  Under  such  statutes,  county 
convicts  who  have  been  fined  and  committed  to  jail 
in  default  of  payment  of  their  fines  may  generally 
be  hired  out  or  put  to  work  on  public  improve- 
ments on  a  per  diem  credit  until  their  fines  and 
the  costs  of  prosecution  have  been  paid.**    Such  eon- 

meanor  chain  gangs  In  private  -wotka, 
but  not  to  give  the  oontrol  of  the  con- 
victs therein  to  private  individuals. 
See  Chattahoochee  Brick  Co.  v.  Oo- 
Ings,  185  Qfl.  529.  69  SE  866,  AnnCas 
19I2A  268;  Sapp  v.  DeLacy,  127  Ga. 
669,  66  SB  764;  Georgia  Penitentiary 
Co.  V.  Nelms,  71  Oa  801;  Georgia 
Penitentiary  Co.  v.  Nelma  (B  Oa.  499, 
38  AmR  798;  McDonald  v.  State,  { 
Qa.  A.  389.  64  SB  1108;  Mason  v. 
Hamby,  6  Ga.  A.  181,  64  SE  6«9.  (2) 
Under  the  act  of  1908,  neither  the 
persons  nor  the  labor  of  convicts  are 
now  leased  to  any  one.  Mason  r. 
Hamby,  6  Ga.  A.  181.  182.  64  SB  569. 
[b]  Hi  MiMlsallMt  <1)  Const,  art 
10  f  228,  forbids  the  hiring  of  con- 
victs to  individuals,  private  parties. 
or  corporations.  State  v.  Henry.  87 
Miss.  126,  40  S  162.  5  LRANS  840; 
Henry  v.  State,  87  Mies.  1.  39  S  856. 
(2)  in  accordance  with  such  consti- 
tutional provision  the  lecue  system 
has  been  abolished  and  the  authority 
to  provide  for  and  to  control  the  con- 
victs is  vested  in  a  board  of  control. 
State  V.  Jenkins,   78  Misa   528.  19  S 


206  (under  Rev.  Code  [1892]  |  ~S2dl). 
(8)  This  section  provides  for  work- 
ing convicts  on  a  farm  leased  for 
that  purpose,  and  is  not  violative  of 
Const,  it  223,  224.  Henry  v.  State, 
87  Mlsa  1.  89  B  86«. 

[e]  BetToaetlva  ovarattoa  of  stat- 
nte, — Acts  (1899)  p  180,  providing 
that,  when  no  contractor  shall  be 
found  to  take  convicts,  they  shall 
work  out  their  lines  and  costs  on  the 
public  roada  at  the  rate  of  aeveniy- 
nve  cents  a  day,  contains  no  clearly 
expressed  intention  of  the  legislature 
to  give  it  a  retroactive  operation,  and 
has  no  application  to  the  case  of  one 
who  wcM  convicted  prior  to  Its  pas- 
sage. State  V.  McNally,  67  Arte.  680, 
55  SW  1104. 

rd]  OoBtcaeta  B«t  aMlaat  vaWe 
pollcyi/— ^As  St.  {  SHOT,  in  accordance 
with  Oinst.  jl  858.  264,  provides  for 
the  leasing  of  convict  labor,  auch  con- 
tracts cannot  be  attacked  as  against 
?iubllc  policy,  the  public  imlicy  of 
he  state  being  fixed  by  its  statutea 
Reliance  Mfg.  Oo.  v.  Prison  ConCrs. 
161  Ky.  186.  170  SW  941. 

88,  Ala — Ex  p.  Birmingham,  lit 
Ala  186,  22  8  454;  Puller  v.  State.  97 
Ala  27,  12  S  892:  Trammell  v.  Lee 
County,  94  Ala.  194,  10  8  213:  Tram- 
mell V.  Chambers  County,  93  Ala.  888. 
9   B  816;   JetFerson  County   v.   Truss. 


For  lat«>  oaaaa,  d«vi*lopaMBta  and  ekaacea  in  the  law  see  cumulative  Annotationa  same  title,  page  and  note  number. 
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tracts  have  no  vitality  «xeept  by  virtue  of  the 
statute  anthorizing  them,  and  generally  speaking 
they  must  be  made  by  the  public  ofSeials  author- 
ized by  statute  to  act  in  that  capacity,  and  ail  the- 
statutory  requirements  must  be  substantially  com- 
plied with,  both  ^  as  to  the  terms  of  the  contract 
and  the  manner  of  its  performance.***  The  length 
of  time  for  which  the  contract  is  to  run  and  the 
number  of  convicts  to  be  employed  should  be 
definitely  and  specifically  stated  in  the  contract,*^ 
as  should  the  place  and  kind  uf  labor.**  But  a 
failure  to  incorporate  in  the  contract  an  express 
statutory  provision  or  inhibition  is   not  a  fatal 


defeot,  as  such  provision  or  inhibition  will  be 
implied.** 

Class  of  woifc.  Where  the  character  of  work 
for  which  convicts  may  be  hired  oat  is  specified, 
there  is  no  authority  to  employ  them  in  any  other 
class  of  work.** 

The  term  of  13n  cootnet  ii  luaalljr  prescribed 
by  statute,  and  a  contract  for  a  longer  period, 
while  valid  for  the  full  legal  term,  is  void  as  to 
the  excess.*'  If  not  prescribed  by  statute,  the 
question  is  one  for  the  exercise  of  the  soimd  dis- 
cretion of  the  prison  authorities.** 

Place  of  einpl<jyiiieiit.    County  convicts  who  have 


gS  AUl  486,  5  S  M;  VSx^.  Small,  81 
Ala.  85,  2  S  21;  Ex  p.  White,  81  Ala. 
80.  1  S  700. 

Ark. — Ebc,  p.  Tlmpson.  68  Ark.  22,  56 
SW  272:  State  v.  McNally.  67  Ark. 
680.  65  SW  1104;  In  re  Owens,  68  Ark. 
40S,  38  SW  1116;  In  re  Burrow,  56 
Ark.  275,  18  SW  ITOjState  v.  Stanley, 
62  Ark.  178. 'l8  SW  82T;  State  v. 
Barnes,  37  Ark.  448;  Qrlffln  v.  State, 
37  Ark.  437. 

Fla. — Holland  v.  State,  2S  Fla.  128, 
1  S  521. 

Ga. — Rountree  v.  Durden,  95  Oa. 
221.  22  SB  14>. 

Miss. — State  V.  Oliver.  78  Miss.  6, 
27  3  988:  Bx  p.  Hill.  12  S  902;  Mat- 
thews T.  Walker,  67  Miss.  387. 

N.  C. — Herrinsr  v.  Dixon.  122  N.  C. 
420,  2»  SB  868;  SUte  v.  Tandle.  119 
N.  C.  874.  26  SB  796,  84  LRA  892: 
SUte  V.  Weathers.  98  N.  C.  686,  4  SB 
612;  State  v.  Shaft,  78  N.  C.  464. 

Tex. — Gronzales  County  v.  Houston, 
(Civ.  A)  81  SW  117;  Flewellen  v.  Ft. 
Bend  County,  17  Tex.  Civ.  A.  155,  42 
SW  776:  Grayson  County  v.  May,  (A.) 
19  SW  331;  Ex  p.  Bogle,  20  Tex.  App. 
127;  McOonagill  v.  Bvans,  3  Tex.  A 
av.  Gas.  t  466. 

[a]  ruoav  ooavlots./— Rev.  St. 
(1899)  i  1791  (Annot.  St.  [1906]  p 
1249),  providing  that  the  county  court 
shall  have  the  power  to  provide  for 
the  employment  of  all  persons  con- 
victed of  a  misdemeanor,  applies  only 
to  persons  convicted  of  a  misde- 
meanor, and  the  county  court,  under- 
taking to  prdvide  for  the  employment 
of  one  convicted  of  a  felony,  acts  in 
excess  of  its  jurisdiction,  and  may  he 
controlled  by  certiorari.  State  v. 
Johnson,  138  Mo.  A.  306,  121  SW  780. 

[b]  Tafnmta.— In  Arlcansas 
"there  is  no  statute  authorizing  the 
collection  of  the  fine  and  costs  ad- 
judged against  persons  convicted  of 
vagrancy  by  hiring  out  as  in  cases 
of  county  prisoners.  Klrby's  Dig., 
i  1080.  amended  by  Acts  of  1909,  c 
63.  The  statute  provides  a  speclflc 
method  for  the  collection  of  the  fine 
and  costs  in  vagrancy  cases,  and  it 
Is  not  by  the  nirlng  out  process. 
Klrby's  Digest,  f  2070."  PeaT  v. 
Pulaski  County,  103  Ark.  601,  612, 
148   SW  491. 

;J  A  prlf 

oonmilttsd  to  tlu  oooa.^  Jail  for 


[c]  A  priaonar  who  lias  %e«n  nned 
■ad  ooomilttsd  to  tlu  couatr  Jail  for 
an  offense  for  which  he  might  have 
been  sentenced  to  the  state  prison 
cannot,  under  such  a  statute,  be 
hired  out  to  llqulda.te  his  fine  and 
costs.  Ward  v.  White,  86  Tex.  170, 
23  SW  981. 

[d]  A  ooavlot  aU*  aaA  ready  to 
M^  Ills  fla*  cannot  be  hired  out. 
Flewellen  v.  Ft.  Bend  County,  17 
Tex.  Civ.  A.  165,  42  SW  775. 

[e]  Bapazata  syateina  of  Urlug 
for  dlff«MBt  elaasts  of  oonvlots^^ 
Under  the  Alabama  act  regulating 
the  hiring  of  county  convicts,  and 
providing  that  persons  convicted,  of 
offenses  Involving  moral  turpitude 
shall  not  work  with  those  convicted 
of  other  offenses,  the  court  of  coun- 
ty commissioners  must  establish  a 
system  of  hiring  for  each  class  of 
offenders,  which  must  appear  of  rec- 
ord, otherwise  a  convict  cannot  be 
hired  out  to  hard  labor.  Kx  p.  Crews, 
78  Ala.   457. 

[f]  Who  may  hire  eosvlof: — (1) 
A  man  may  be  hired  out  to  his  wife 
under     sach     a     statute.    State     v. 


Shaft,  78  N.  C.  464.  (2)  Convicts 
may  be  hired  out  to  municipal  cor- 
porations within  the  county  as  well 
as  to  others,  and  it  is  no  concern  of 
a  convict  what  are  the  terms  of  the 
contract  or  whether  the  county  is 
compensated.  L>ark  v.  State,  66  Oa. 
436. 

[g]  Vhs  eonrt  oaaaot  revtlzs  a 
ffreafsr  hire  per  diem  than  the  mini- 
mum fixed  by  statute,  or  direct  that 
the  hiring  be  for  a  less  number  of 
days  than  one  for  every  seventy-flve 
cents  of  the  fine  and  costs.  State  v. 
Barnes,  87  Ark.  448. 

[h]  Uadar  •  statate  provtdtag 
that  tt  shall  aot  h*  Uwfnr  to  fazm 
out  ooavlots  unless  the  court  befo^'e 
whom  the  trial  is  had  shall  in  its 
judgment  so  authorize,  the  court  can- 
not give  such  authority  at  a  subse- 
quent term.  State  v.  Pearson,  100  N. 
C.  414,  6  SE  887. 

•O.  Ala. — Oriffln  v.  Randolph 
County,  136  Ala.  310,  33  S  881;  Ex  p. 
Shortrldge.  115  Ala.   126.   22  S  657. 

Qa. — Penitentiary  Co.  No.  2  v.  Roun- 
tree, 118  Oa.  799.  39  SE  608;  Walton 
County  V.  Powell,  94  Oa.  646,  19  SE 
989. 

ky.— Harris  v.  Com.,  64  SW  434.  23 
Kyi.  778. 

Mo. — State  v.  Johnson,  138  Mo.  A 
306.  121  SW  780. 

Nebr. — State  v.  Mortensen,  69  Nebr. 
376,  96  NW  831,  5  AnnCas  291. 

[a]  In  Alshama  (1)  under  Code 
I  4636,  which  Imposes  the  duty  of 
making  a  contract  for  the  hire  of 
convicts  on  the  court  of  commission- 
ers or  board  of  revenue  by  them- 
selves, or  by  some  member  of  their 
body,  or  other  person  to  be  appointed 
by  them,  the  probate  judge  who  is  a 
member  of  the  court  may  make  such 
a  contract  without  any  written  au- 
thority so  to  do.  Haralson  v.  State, 
123  Ala.  89,  26  S  653.  But  see  Ex  p. 
Shortrldge,  116  Ala.  126,  22  3  557 
(holding  that,  under  Code  [1886] 
f  4594,  the  probate  judge  had  no 
power  to  contract  for  the  hire  of 
prisoners  except  as  authorized  so  to 
do  by  the  court  of  county  commis- 
sioners); State  V.  Metcalfe,  76  Ala. 
42  (holding  that  in  the  absence  of 
authority  from  the  commissioner's 
court  anv  contract  of  hiring  made  by 
the  probate  judge  is  illegal  and 
void).  (2)  The  commissioner's  court 
may  authorize  contract  at  "special 
session"  under  Code  (1907)  I  3311. 
Thames  v.  State,  12  Ala.  A.  307,  68  S 
474. 

[b]  Za  iTkBatnt  a  contract  made 
with  the  county  judge  in  vacation 
and  not  with  the  court  as  the  statute 
requires  is  invalid.  In  re  Burrow,  56 
Ark.  275,  18  SW  170:  Greer  v.  Crltz, 
53  Ark.  247,  13  SW  764. 

[c]  Where  tbm  statate  raanlxss  aa 
advertlinneat  and  sealed  nds  for 
convict  labor,  (1)  a  contract  made 
without  these  prerequisites  is  invalid. 
Peo.  V.  Dulaney,  98  111.  603;  State 
Prison  V.  Liathrop,  1  Mich.  438;  Hor- 
ner V.  Wood,  28  N.  T.  350;  Jones  v. 
Lynds,  7  Paige  (N.  T.)  301.  (2)  But 
where  the  prison  authorities  have 
complied  with  the  statute  in  respect 
to  advertising  and  receiving  bids,  the 
court  will  not  interfere  with  the  dis- 
cretion allowed  them  under  the  stat- 
ute in  awarding  the  contract.  State 
v.  Ohio  Penitentiary,  6  Oh.  St.  234. 
To  same  effect  Branton  v.  Washing- 


ton County,   79   Miss.   277.   30  8   669. 

[d]  XUsffal  tu—. — Contracts  hir- 
ing out  county  prisoners  by  wTiich 
the  contractor  was  to  pay  unauthor- 
ised and  Illegal  fees  are  absolutely 
void  and  unenforceable.  Peay  v.  Pu- 
laski County,  103  Ark.  601,  148  SW 
491. 

n.  Homer  v.  Wood,  15  Barb.  (N. 
T.)  371. 

M.  Askew  V.  SUte,  167  Ala.  6,  48 
S  107;  Salter  v.  SUte,  117  Ala.  136,  2t 
S  141. 

[a]  Blnatratloas^— (1)  A  contract 
that  convicts  are  to  work  and  labor 
in  mining  In  and  around  the  worka 
and  mines  of  a  named  company  In 
specified  counties  in  the  sUte  is  sulB- 
clently  definite  as  to  the  place  and 
kind  of  labor.  Askew  v.  State,  167 
Ala.  6,  48  S  107.  (2)  A  contract  to 
labor  at  a  specified  place  "or  else- 
where as  they  may  direct"  is  too  in- 
definite as  to  place.  Salter  v.  SUte. 
117  Ala.  135,  23  S  141. 

93.  Ex  p.  White,  81  Ala.  80,  1  S 
700. 

(a]  A  statntory  prohlUtiOB. 
acatnst  employliir  oonvlots  oa  rsU> 
roada  becomes  an  implied  term  of  a 
contract  of  hiring  and  it  is  not  nec- 
essary to  express  it.  Ex  p.  White, 
81  Ala.  80,  1  S  700-  Ex  p.  Adams,  60 
Ark.   93.   28  SW   1086. 

M.  Penitentiary  Co.  No.  2  v. 
Rountree,   113   Ga.   799,   39    SE  508. 

[a]  Za  Oeorgla  nndsr  the  act  of 
rabr.  25,  1876,  regulating  the  leasing 
of  penitentiary  convicts,  and  provide 
ing  for  the  leasing  of  such  convicts 
to  companies  for  labor  on  roads, 
canals,  mines,  quarries,  and  making 
brick,    etc.,   a   contract   for    the    em- 

filoyment  of  convicts  in  conduci- 
ng a  sawmill  owned  by  a  private 
citizen  and  operated  on  his  premises 
Is  not  enforceable.  Penitentiary  Co. 
No.  2  V.  Rountree,  113  Ga.  799,  39 
SB  508. 

SB.  Ex  p.  Shorft-idge,  116  Ala.  126. 
22  S  657:  Trammefl  v.  Chambers 
County,  93  Ala.  388,  9  S  816;  Ex  p. 
Banks.  41  Tex.  Cr.  201,  53  SW  688. 
Compare  State  .v.  SUnley.  52  Ark. 
178,  12  SW  327  (holding  that  a  con- 
tract requiring  a  .convict  to  work 
longer  than  is  necessary  to  pay  his 
fine  and  costs  at  the  statutory  per 
dlem  is  void  as  against  public  policy 
and  as  an  unlawful  attempt  to  de- 
prive the  convict  of  his  liberty). 

[a]  Fines  la  two  oasear— Saylea 
Civ.  St.  (1897)  arts  3739,  3744,  pro- 
viding that  "in  no  case  shall  con- 
victs be  worked  or  hired  out  for  a 
longer  period  than  one  year  for 
the  failure  to  pay  a  fine,  do  not 
prevent  one  who  has  been  finpd  in 
two  cases  from  being  worked  or 
hired  out  for  more  than  a  year  to 
pay  the  fines,  as  long  as  the  time 
for  paying  either  fine  is  less  than 
a  year.  Ex  p.  Banks,  41  Tex.  Cr.. 
201.   203,  53   SW  688. 

[b]  ■•aswaL— Under  St.  {  3807, 
the  board  of  prison  commissioners 
has  authority  to  enter  into  a  con- 
tract of  lease  which  gives  the  con- 
tractor an  option  of  renewing  for 
a  second  term  of  four  years.  Re- 
liance Mfg.  Co.  V.  Prison  Comrs.,  161 
Ky.  135,   170  SW  941. 

96.  McConnell  v.  Arkansas  Brlcli. 
etc.,  Co..  70  Ark.  568.   69  SW  559. 

[a]  Pniod  arnsedlng'  tana  of 
ofltos,!    Such   a  contract   Is    not   In- 
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been  hired  ont  shonld  as  a  mle  be  employed  in  the 
county  in  which  they  were  convicted,  but  if  the 
interests  of  the  county  require  it,  or  there  is  no 
demand  for  their  labor  in  such  county,  the  authori- 
ties may  hire  them  out  to  perform  labor  in  another 
county,**  and  their  decision  as  to  the  advantage  or 
necessity  of  such  hiring  has  the  force  of  a  judg- 
ment in  rem  and  cannot  be  questioned  collater- 
ally.** But  no  contract  can  l^ally  be  made  for 
the  labor  of  prisoners  outside  the  state.^ 

Number  of  convicts  included  in  contract.  Under 
some  statutes  it  is  not  necessary  for  the  contract  to 
specify  definitely  the  number  of  prisoners  covered 
by  the  contract.*  It  is  sufiBcient  if  it  states  the 
maximum  and  the  minimum.* 

[;  24]  b.  Bond  of  Contractor— (1)  In  Oeneral. 
The  contractor  is  generally  required  to  give  bond 
for  the  proper  care  of  the  convicts  hired  to  him 
and  the  payment  of  the  wages  for  their  work;* 
and  the  approval  of  such  bond  by  the  oflSeials 
designated  by  statute  is  a  condition  precedent  to 
the  validity  of  the  contract  of  hiring.*  The  prison 
authorities  cannot  be  compelled  by  mandamus  to 
perform  the  contract  until  the  bond  required  by 
the  statute  has  been  given.*  But  if  the  contract 
of  hiring  is  illegal,  the  bond  is  not  valid  either  as 
a  statutory  or  a  common-law  bond,  and  will  not 
support  an  action.''  The  contract  terminates  with 
the  death  of  the  contractor,  and  his  estate  and 
bondsmen  are  liable  under  the  contract  only  up  to 
that  time.* 

The  obligation.  The  bond  provided  for  being  a 
statutory  one,  nothing  contained  in  it  is  binding 
on  the  parties  except  those  matters  named  in  the 


statute.'  Unanthoiized  provisions  do  not,  how- 
ever, render  the  bond  invalid,  but  may  be  disre- 
garded as  suiplusage.'*  Under  some  statutes  the 
only  obligation  of  the  principal  and  sureties  is  to 
pay  the  amount  of  the  agreed  hire  of  the  convict 
when  the  same  becomes  due.^*  Under  such  statute 
a  provision  requiring  the  hirer  to  bind  himself 
properly  to  care  for  and  treat  the  convict  humanely 
becomes  a  part  of  the  contract  of  hire,  and  its 
breach  by  the  hirer  would  give  a  right  of  action 
to  the  county  for  any  daniage  it  might  sustain 
thereby;'*  but  there  can  be  no  recovery  on  the  bond 
for  the  breach  of  such  provision.^* 

Disdiarge.  A  bond  for  the  hire  of  one  con- 
victed of  a  misdemeanor  and  failing  to  pay  the 
fine  may  be  discharged  by  payment  in  full,"  or  by 
a  redelivery  of  the  convict  under  a  subsequent  con- 
tract between  the  county  judg^  and  the  obligors," 
or  by  his  rearrest  and  delivery  after  escape." 

[i  26]  (2)  Enforoemflot— (a)  By  Bxecntioii. 
When  allowed  by  statute,  execution  may  issne 
against  a  lessee  of  convicts  and  the  sureties  on  liis 
bond.»^ 

[i  26]  (b)  By  Action.  Parties.  An  action  on 
a  bond  for  the  hire  of  a  county  convict  is  prop- 
erly brought  in  the  name  of  the  county,  not  only 
because  it  is  the  interested  party  but  because  the 
bond  runs  to  it;^*  but  where  the  bond  is  made  pay- 
able to  an  officer  in  his  official  oajMieity,  he  may 
sue  on  the  same  in  his  own  name  for  the  benefit 
of  the  county.** 

Set-off.  In  a  suit  on  the  contractor's  bond,  the 
fees  paid  to  the  sheriff  for  preparint^  and  approv- 
ing the  contract  are  a  proper  set-off.** 


valid  because  It  la  made  for  a 
period  exceedingr  the  terms  of  the 
offlcerB  who  make  It.  McConnell  v. 
Arkansa4s  Brick,  etc.,  Co.,  70  Ark. 
568,  69  SW  669.  Compare  Trask  v. 
State,  32  N.  J.  Li.  478.  489  (holding 
that,  under  the  statute,  "the  power 
of  the  keeper  to  make  contracts  for 
the  labor  of  the  prisoners  must, 
necessarily,  be  limited  to  his  term 
of  ofBce"). 

97.  Ex  p.  Small,  81  AUu  86,  t  S 
21;  Ex  p.  Medaris,  38  Tex.  Cr.  49S, 
43   SW  817. 

98.  Haralson  v.  State,  133  Ala.  89. 

26  S  663;  Bx  p.  Small,  81  Ala.  86,  2 
8  21;  Ex  p.  White,  Si  Ala.  80.  1  S 
700;  In  re  Burrow,  65  Ark.  276,  18 
S    170;   Ex   p.  Higr&ins,   67   Miss.   824. 

98.  Ex  p. .  Small,  81  Ala.  86.  2  S 
21;  Ex  p.  White,  81  Ala.  80,  1  S  700: 
In  re  Burrow,  55  Ark.  276,  18  SW 
170. 

1.    Trask  v.  State,  S2  N.  3.  L.  478. 

a.     Horner  v.   Wood,   23   N.  T.   360. 

3.  Homer  v.  Wood,   23   N.  Y.   350. 

4.  Camp  V.  McLin.  44  Fla.  610.  32 
S    927;    State    v.    Oliver,    78    Miss.    6, 

27  S  988:  Norton  ▼.  Galveston 
County.  3  Tex.  A.  C'v.  Cns.  J  23». 

Bevdsitas  aaA  valldltr  of  heads 
la  gtianmX  see  Bonds  {I  4-48. 

[a]  BnflloleBoy  of  vomA. — (1)  A 
bond  executed  with  only  one  surety 
Is  Invalid  where  the  statute  requires 
It  to  have  two.  Ex  p.  Mlllsan.  39 
Tex.  Cr.  93,  46  SW  20.  (2)  While 
under  Rev.  St.  (1917)  art  6261,  re- 
quiring two  sureties  on  a  convict 
bond,  a  bond  executed  by  one  as 
principal  and  another  as  surety 
IS  Invalid  as  a  statutory  bond. 
it  is  sufficient  as  a  common-law 
obligation.  Harris  v.  Taylor  County, 
(Tex.  Civ.  A.)  173  SW  921  (holding 
that  the  custody  and  control  of  a 
convict  given  on  execution  of  such 
bond  is  sufficient  consideration  for 
the  bond  ao  a  common-law  obliga- 
tion). .  (S)  That  It  was  executed  on 
Sunday  is  no  objection  to  the  bond. 
Ex  p.  MUlsap,  39  Tex.  Cr.  93,  46  SW 
JO. 


[b]  What*  a  oouaty  eoavlet*a 
hlnaff  feoad  is  TOia  he  may  be  ar- 
rested under  a  capias  pro  line,  and 
the  fact  that  he  may  nave  settled' 
with  his  hirer  or  principal  In  the 
bond  does  not  satisfy  the  Judgment 
for  the  line  and  costs.  Ehc  p.  Mill- 
sap,  39  Tex.  Cr.  93.  46  SW  20. 

5.  Camp  V.  McLin,  44  Fla.  510,  82 
S   927 

[a]  °  Approval  dlsoxatlonaxT'— The 
matter  of  the  approval  of  the  bond 
rests  in  the  discretion  of  the  board 
of  commissioners,  and  that  discre- 
tion cannot  be  reviewed  by  the 
courts.  C!amp  v.  McLin,  44  Fla.  610, 
32  8  927. 

[b]  A«to  not  eoastltatlBr  *p- 
pievaL— Where  the  board  or  state 
Institutions  prepared  a  bond  to  be 
executed  by  a  contractor  of  convicts, 
with  two  sureties,  and  delivered  the 
same  to  the  contractor  to  be  ex- 
ecuted, but  the  names  of  the  pro- 
posed sureties  were  not  mentioned 
or  agreed  on,  such  acts  did  not  con- 
stitute an  approval  of  the  bond, 
preventing  the  board  from  thereafter 
disapproving  and  relect'ng  it.  Camp 
V.  Hfcl.in.  44  Fla,  610.  82^  927. 

a.'  Nugent  V.  Ariiona  Impr.  Co.. 
173  U.  S.  338,  19  SCt  461,  48  L.  ed. 
721. 

Mme»MuStT  of  perfonBaao*  of  eba- 
~  mt   to   ototalB  wrl^  in 
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dltloBS  preosdm' 
general     see     Mandamus 
293]. 

7.  State  V.  Pollard,  89  Ala.  179, 
7  S  766;  Walton  County  v.  Franklin, 
96  Ga.  638,  22  SE  279;  Ward  v.  White, 
(Tex.  Civ.  A.)  24  SW  312;  Ex  o. 
Medaris.  38  Tex.  Cr.  498,  43  SW  617. 

8.  SUte  V.  Oliver,  78  Miss.  6.  27 
S  988. 

•.  (Jonsales  County  v.  Houston, 
(Tex.   Civ.    A.)    81    SW   117. 

10.  Gonxales  County  v.  Houston, 
(Tex.  Civ.  A.)    81  SW  117. 

11.  Ellis  V.  Ft.  Bend  County,  31 
Tex.  Civ.  A.  696,  699,  74  SW  48 
(where  the  court  said:  "Had  the 
Legislature  seen  fit  It  might  have 
authorized  counties  In  hiring  convicts 


to  require  the  hirer  to  execute  a 
bond  indemnifying  the  county  aea<nst 
any  loss  or  damage  it  mlrht  sustitln 
by  reason  of  any  111  treatment  of  a 
convict  by  such  hirer,  or  to  reanire 
a  bond  fixing  a  penalty  to  be  nald 
by  the  hirer  for  any  violation  of  the 
conditions  of  the  contract:  but  no 
such  bond  Is  authorised  by  the  stat- 
ute above  quoted.  The  obligation  of 
the  princlDal  and  sureties  in  the  bond 
provided  for  in  this  statute  la  to  pay 
the  amount  of  the  agreed  hire  of  the 
convict,  when  the  same  becomes  due. 
This  agreed  hire  is  the  only  oum 
named  Tn  the  bond,  and  it  is  pavahle 
not  as  damages  for  a  breach  of  the 
bond,  or  as  a  penalty  for  any  non- 
performance of  any  of  the  conditions 
of  the  bond,  but  aa  a  consideration 
for  the  right  granted  the  hirer  to  the 
labor  of  the  convict.     The   Ix>nd  re- 

?uired  by  this  statute  is  payable  In 
ull  although  the  hirer  complies  with 
all  of  the  oondltions  of  his  contract, 
and  the  sum  named  therein  can  not 
by  any  reasonable  construction  be 
considered  a  penalty  provided  by  law 
for  the  violation  of  ths  oon<Utiona 
of  the  bond"). 

la.  Ellis  V.  Ft.  Bend  County.  31 
Tex.  Civ.  A.  696.   74  SW  43. 

13.  Ellis  V.  Ft.  Bend  County,  31 
Tex.  Civ.  A.  696,  74  SW  48. 

14.  Salyer  v.  Wilcox,  (Tex.  (^T. 
A.)    107    SW   664. 

IB.  Salyer  v.  Wilcox,  (Tex.  Civ. 
A.)  107  SW  654;  Bz  p.  Miller.  44 
Tex.  Cr.  428.  72  SW  188. 

le.  Salyer  v.  Wilcox.  (Tex.  Civ. 
A)    107    SW  664. 

17.  Brown  v.  Barnes,  99  Ga.  1,  26 
SEl-  86  (holding  that  such  execution 
is  not  void  because  one  or  more  of 
the  sureties  had  died  before  it  was 
Issued).  ' 

18.  Pike  0>unty  v.  Banchey,  119 
Ala.  36.  24  S  761. 

19.  Johnson  v.  Johnson,  (Tex.  Civ. 
A.)  33  SW  682:  Day  v.  Johnson.  (Tex. 
Civ.  A.)   33  SW  676.  676. 

90.  Hyatt  v.  State,  (Ark.)  13  SW 
216. 


For  later  oases,  developmaaM  and  etuuvas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Defenses.  The  hirer  cannot  invoke  as  a  defense 
his  own  vioUttion  of  the  statnte  authorizing  the 
hiring." 

Evideace.  Parol  evidence  is  not  admissible  to 
vary  the  terms  of  snch  a  bond.** 

[$27]  c  Sight  to  Annul  Contract.''  Where 
convict  labor  has  been  leased  by  statutory  author- 
ity the  l^ifilatnre  cannot  by  a  subsequent  act  de- 
prive the  lessee  of  -his  rights  to  such  labor  and 
lease  it  to  another.  The  lessee  has  A,  vested  right 
in  such  labor,  which  is  protected  by  the  inhibition 
against  the  impairment  of  the  obligation  of  a  con- 
tract.** But  inasmuch  as  the  etate  cannot  sur- 
render its  police  power  over  convicts,**  prison 
authorities  cannot  make  eontracts  for  convict 
labor  which  would  preclude  the  legislature  from 
adopting  another  system  necessarily  interfering 
with  the  execution  of  such  contracts,  and  contracts 
for  convict  labor  must  necessarily  imply  a  right 
of  the  legislature  to  change  its  policy  in  regard  to 
the  penal  system,  and  the  parties  to  such  contracts 
must  be  presumed  to  know  that  such  changes  of 
policy  may  occur.**  If  at  any  time  after  the 
making  of  a  contract  for  convict  labor,  circum- 
stances should  arise  which  would,  in  the  judgment 
of  the  prison  authorities,  render  the  continuance 
of  the  contract  incompatible  with  the  safety  of  the 
convicts  or  the  proper  management  of  the  prison, 
it  would  be  their  right  and  duty  to  terminate  it. 
This  is  a  power  of  which  they  cannot  deprive  them- 
selves,*^ and  it  is  customary  in  such  contracts  to 
reserve  the  right  of  revocation  in  certain  contin- 
gencies therein  specified  or  provided  by  law.**  In 
such  cases  it  would  seem  that  the  lessee  would  have 
a  claim  against  the  state  for  any  loss  thus  occa- 
sioned him,"  unless  the  contract  'expressly  pro- 
vides against  such  a  claim,**  or  unless  it  appears 

ai.  Grlffln  V.  Randolph  County, 
18S  Ala.  310.  33  S   881. 

[a]  Thus,  Cr.  Code  |  4476,  pfo- 
▼Ides  that  not  less  than  fifty  state 
or  county  convicts  shall  be  hired  to 
any  one  person  or  kept  at  one  prison; 
but  when  convicts  are  worked  in  the 
county  where  convlcte4,  less  than 
fifty  may  be  worked  In  one  place. 
It  was  held  in  a  suit  on  a  bond  to 
secure  performance  of  a  contract 
whereby  the  convicts  of  one  county 
were  hired  to  defendant  to  work  on 
his   farm  In  another  county,   that  a 

J>lea  setting  up  that  the  bond  was 
nvalid  because  when  It  was  exe- 
cuted "defendant  .  .  .  did  not  at  that 
time  have  for  hire  or  otherwise  fifty 
convicts  as  required  by  section  4476," 
was  palpably  defectiye.  Grlffln  v. 
Randolph  County,  136  Ala.  310,  <14, 
33   S   881. 

S8.  Walton  County  v.  Powell,  94 
Ga.  646.  19  SB  989;  Flewellen  v.  Ft. 
Bend  County,  17  Tex.  Civ.  A.  165,  42 
SW    776. 

Admiasihility  of  svldsacs  In  aotions 
OB.  bonds  in  gsnsral  see  Bonds  I  122. 

S3.  WAght  to  annol  nbleass  see 
infra  i  30. 

M.  Peo.  V.  Brooks,  16  Cal. ,  11: 
Georgia  Penitentiary  Co.  Nos.  2  &  3 
V.  Nelms,  71  Ga.  301;  Tounif  v. 
Beardsley,  11  PalKe  (N.  TJ  93;  State 
V.  Tennessee  Coal,  etc.,  Co.,  16  Lea 
(Tenn.)   136. 

25.  GeorKla  Penitentiary  Co.  Nos. 
2  A  3  V.  Nelms.  71  Ga.  301. 

[a]  Zn  OaUfonla  th«  board  of  di- 
rectors of  the  state  prison  cannot 
enter  into  any  contract  for  the  em- 
ployment of  contract  labor  that 
would  deprive  them  in  any  def^'ee 
of  the  full  and  exclusive  control  of 
the  prisoners  and  the  prison  labor. 
or  of  the  CTounds,  buildings,  and 
property  with  which  they  are  charged 
by  statute.  Porter  v.  Hklght,  45  Cal. 
631. 

(b1    Xa  Kortk  OaxoUaa  Const,  art 


that  the  conduct  of  the  lessee  compelled  the  ter- 
mination of  the  contract  for  the  protection  of  the 
state's  rights." 

[$28]  d.  Bights  and  Liabilities  of  Lessee — 
(1)  In  General  A  contractor  who  has  had  the 
benefit  of  the  labor  of  county  convicts  is  liable  for 
the  value  of  the  same,  and  the  county  may  recover- 
such  value  on  the  common  counts,  even  though  the- 
contract  were  indefinite  and  some  of  the  statutory 
provisions  were  not  complied '  with  ;**  and  where- 
labor  has  been  performed  by  city  convicts  under 
a  contract  with  the  city  which  is  ultra  vires,  but 
not  ill^al,  the  city  is  entitled  to  recover  for  the 
work  actually  done  by  the  prisoners  and  not  paid 
for,  and  the  contractor  after  having  derived  bene- 
fits under  the  contract  is  estopped  from  denying- 
its  validity."  In  an  action  against  the  contractor 
to  recover  the  wages  of  convicts  hired  to  him,  he- 
may  set  off  any  loss  and  dtunage  caused  by  the- 
failure  of  the  state  to  perform  its  stipulation  to 
keep  the  convicts  under  good  discipline  and  at  dili- 
gent and  faithful  labor,**  or  to  furnish  the  number 
of  convicts  stipulated  for  in  the  contract;**  and 
where  the  prosecution  of  his  own  work  has  been  in- 
terrupted in  order  to  make  repairs  and  improve- 
ments to  the  state  prison,  he  may  set  off  the  damages 
thereby  sustained  against  the  rent  sued  for  by 
the  state;**  and  if  he  is  compelled  by  the  prison 
authorities  to  incur  additional  expenses  in  order 
to  retain  the  benefit  of  his  contract,  he  may  re- 
cover back  money  so  paid,  as  paid  under  duress;*'' 
but  he  cannot  recover  back  money'  voluntarily  paid, 
althoi^h  the  basis  of  the  charge  was  an  illegal 
one;**  nor  can  he  set  ofiF  damages  caused  by  a  wil- 
ful tort  committed  by  the  convicts  hired  to  him;** 
neither  is  he  entitled  to  a  deduction  for  loss  of 
services  due  to  an  escape  unless  it  is  so  stipulated 


11  i  1,  provides  that  convicts  farmed 
out  shall  be  at  all  times  under  the 
supervision  and  control,  as  to  their 
government  and  discipline,  of  the 
penitentiary  board  or  of  some  ofllcer 
of  the  state.  State  v.  Weathers,  98 
N.  C.   686,  4  SB  612. 

[c]  Xa.  Texas  It  la  provided  by 
statute  that  the  state  shall  In  all 
cases  retain  the  absolute  control  of 
convicts.  Cunningham  v.  Moore,  65 
Tex.  878,   40  AmR  812. 

96.     Hancock  v.  Ewlng,  65  Mo.  101. 

87.     Porter  v.  Halght,  45  Cal.  631. 

[a]  Xa  Alabama  (1)  under  Code 
(1896)  I  4526,  the  contract  may  be 
terminated  or  annulled  If  the  bond  be- 
comes Insufficient  or  If  any  convict 
is  treated  cruelly  by  the  hirer.  Ossle 
V.  State.  147  Ala.  1B2.  41  S  946.  (2) 
The  annulment  is  not  to  bS  confined 
to  a  change  in  the  sufficiency  of  the 
bond  from  what  It'  was  when  orig- 
inally made;  It  is  the  present  state 
of  insecurity  for  the  future  that  Jus- 
tifies the  annulment.  Ossle  v.  State, 
147  Ala.  152.  41  S  945. 

[b)  la  Vabraaka  the  board  of  pub- 
lic lands  and  buildings,  having  as  a 
governmental  agency  full  authority 
In  all  matters  relating  to  the  man- 
agement of  the  penitentiary.  Is  vested 
with  the  power  to  determine  whether 
a  contract  for  the  leasing  of  convict 
labor  shall  be  broken  or  kept.  State 
V.  Mortensen,  69  Nebr.  376,  95  NW 
831,   5  AnnCas  291. 


[cl  Iki  Tamesses,  under  acts 
(1889)  c  204  i  10,  the  governor  and 
board  of  inspectors  may  declare  a 
lease  at  an  end  and  take  possession 
and  control  of  the  convicts,  if  any 
lessee  or  any  agent  of  his  knowingly 
and  willfully  treats  convicts  cruelly 
or  Inhumanely.  State  v.  Jack.  90 
Tenn.   614.   18   SW   257, 

[d]  Beqniiintr  pajnuMit  of  dam- 
ares  In  llan  of  vacation  of  Imms.— 
Whether  or  not  the  governor  of 
Georgia  has  power,  because  of  mal- 


treatment of  convicts  who  may  ha 
committed  to  their  care,  to  impose 
fines  on  the  penitentiary  companies 
who,  under  the  lease  act.  have  con- 
trol of  convicts,  he  has  full  power  for 
such  cause  to  vacate  the  leases  under 
which  such  convicts  may  be  held,  and 
therefore  could  require  the  receiver 
of  one  of  such  companies  to  pay  a 
sum  certain  to  compensate  the  state 
for  such  maltreatment,  on  pain  of 
vacating  the  lease.  AshviUe  Cigar 
Co.  V.  Brown,  100  Go.  171.  28  SB  37. 

A8.  See  statutory  provisions;  and 
Ossie  V.  State,  147  Ala.  162,  41  S  946; 
Jefferson  County  v.  Truss,  86  Ala. 
486,  6  S  86;  Comer  v.  Bankhead,  70- 
Ala.  186:  F.  H.  Mills  Co.  v.  State,  110 
App.  Dlv.  848,  97  NTS  676  (aft  18T 
N.  T.  6S2  mem,  80  NE  1109  meml. 

89.  Porter  v.  Haicrht.  45  Cal.  631; 
Hancock  v.  Bwing,  55  Mo.  101. 

BO.  F.  H.  Mills  Co.  v.  State,  110- 
App.  Div.  843,  97  NYS  676  [aft  187' 
N.   T.   662.   mem,   80   NE   1109   meml. 

81.  Flewellen  v.  Ft.  Bend  County,. 
17  Tex.  Civ.  A.  165,  42  SW  775. 

82.  Tramwell  v.  Lee  County,  94 
Ala.  194.  10  S  213. 

38.  ■  St.  Lou's  V.  Davidson.  102  Mo. 
149.   14   SW  826,   22  AmSR  764. 

34.  In  re  Southwestern  Car  Co.,  22' 
P.  Cas.  No.  18,192.  9  Blss.  76. 

38.  State  V.  Arkansas  Brick,  etc., 
Co..  98  Ark.  126.  185  SW  843,  33  LRA 
NS   376. 

36.  Com.  V.  Todd,  9  Bush  (Ky.) 
708. 

37.  Homer  v.  State,  42  App.  Dlv.. 
480.  69  NTS  96. 

38.  F.  H.  Mills  Co.  v.  State.  110 
App.  Dlv.  843,  97  NYS  676  faft  187" 
N.  T.  552  mem,  80  NE  1109  meml. 

39.  Austin  V.  Foster,  9  Pick 
(Mass.)  341. 

lal  Whsrs  tbs  oontraotox^  shop 
wttUn  ths  prison  yazd  was  wUlfnllr 
sat  on  flrs  try  the  convicts,  whereby 
materials  belonging  to  him  were  In- 
jured more  than  the  services  of  the- 
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in  his  contract.^ 

[$  29]  (2)  Effect  of  Pardon  or  Escape.  Per- 
sons hiring  convicts  must  be  held  to  contract  with 
reference  to  the  constitutional  power  of  the  gov- 
ernor to  pardon  and  the  danger  of  occasional 
escapes,  and  so  are  not  relieved  from  their  liabil- 
ity to  pay  the  price  agreed  because  some  of  the 
convicts  have  been  pardoned"  or  have  escaped,^  at 
least  where  the  right  to  recapture  them  was  in  no 
■  way  wrongfully  interfered  with  by  the  state  or 
county."  The  lessee  of  state  convicts  is  liable  on 
his  bond  for  damages  to  the  state,  if  through  his 
negligence  such  convicts  are  permitted  to  escape,^ 
and  he  is  personally  liable  for  the  damages  speci- 
fied in  the  statute,  although  he  did  not  give  the 
statutory  bond."  Under  some  statutes  the  hirer 
is  liable  to  the  full  amount  of  his  bond  unless  the 
convict  is  rearrested  and  placed  in  the  custody  of 
the  sheriff  of  the  county  in  which  he  was  con- 
victed before  such  bond  becomes  due.**  The  bur- 
den rests  on  Ihe  hirer  to  establish  the  fact  that  the 
convict  bad  escaped.*^  Under  some  statutes  if  a 
person  in  chai^  of  convicts  employed  on  public 
works  n^Ugently  allows  them  to  escape  he  is 
liable  to  a  fine.**  The  hirer  has  no  authority  to 
rearrest  the  convict  unless  he  has  escaped,*'  and 
the  escape  authorizing  the  arrest  must  be  made  be- 
fore the  bond  ie  due;'*  and  a  bondsman  of  the 
hirer  has  no  right  to  rearrest  him  even  if  he  has 
escaped  from  the  hirer.°^  If  a  convict  sentenced 
to  hard  labor  escapes,  the  time  elapsing  before  his 
rearrest  is  not  allowed  him;  bis  term  does  not  ex- 


pire until  he  has  been  at  hard  labor  the  fall  num- 
ber of  days  for  which  he  was  sentenced.** 

[$30]  e.  Sableases  and  Assignments.  While 
a  lessee  or  hirer  of  convicts  may  l^ally  employ  an 
agent  to  superintendent  their  work  for  him,"  it  has 
been  several  times  decided  that  he  cannot  sublet 
them.**  On  the  other  hAnd,  it  has  been  held  that, 
in  the  absence  of  statutory  prohibition,  a  sab- 
letting  contract  is  not  void  as  against  public 
policy."  In^«everal  states  subleofies  are  expressly 
permitted  by  statute."  When  a  sublease  has  been 
approved  by  the  prison  commission,  the  sublessee 
is  lawfully  in  control  of  the  convicts."  It  does  not 
interfere  with  the  contract  between  the  state  and 
the  original  lessee.**  The  effect  of  the  sublease  is 
merely  to  render  lawful  the  possession  of  some 
other  person  than  the  lessee  himself,  the  lessee  re- 
maining liable  in  all  particulars  as  if  no  sublease 
had  been  made,*'  the  sublessee,  however,  becoming 
liable  for  any  misconduct  on  his  part  in  reference 
to  the  manner  in  which  the  convicts  are  dealt 
with.**  The  state  may  annul  the  sublease  for  mis- 
conduct on  the  part  of  the  sublessee  and  require 
the  lessee  to  take  charge  of  and  control  the  con- 
victs, provided  such  misconduct  is  not  chargeable 
to  the  lessee  himself.*^  If  the  lessee  and  sublessee 
are  both  guilty  of  acts  which  would  cause  a  for- 
feiture of  the  lease,  the  state  may  revoke  the  lease 
and  take  the  convicts  from  the  possession  of  both 
the  lessee  and  the  sublessee.*'  So  long  as  the 
sublessee  discharges  the  obligations  which  he  is 
under  to  the  lessee,  as  well  as  those  which  he  is 


hired  convicts  were  worth.  It  was 
held  that  he  was  liable  to  pay  for 
the  labor  at  the  price  stipulated,  the 
loss  not  being  occasioned  by  the  fault 
or  negligrence  of  the  ofncers  of  the 
prison.  Austin  v.  Foster,  9  Pick. 
(Mass.)  341.  And  see  F.  K  Mills 
Co.  V.  State,  110  App.  Div.  843,  97 
NTS  676  (aff  187  N.  Y.  652  mem,  80 
NB  1109  mem]  (holding  that,  where 
the  evidence  does  not  show  that  the 
Are  which  damaged  the  contractor's 
property  was  the  result  jof  any  neg- 
ligence on  the  part  of  the  pi'lson 
officials,  such  contractor  has  no  claim 
for  damages  against  the  state). 

40.  See  infra  S   29. 

41.  State  V.  McCauley,  IB  Cal.  429; 
£tate  V.  Banks.  66  Miss.  431,  6  8  184; 
State  V.  Ward,  9  Helsk.  (Tenn.)   100. 

48.  Trammell  v.  Lee  County,  94 
Ala.  194,  10  S  213;  SUte  v.  Banks, 
66  Miss.  431.  6  S  184;  Ex  p.  Miller, 
44  Tex.  Cr.  422,  72  SW  183:  Ex  p. 
Liogsden.  36  Tex.  Cr.  66,  SI  SW  646. 

43.  Flewellen  v.  Ft.  Bend  County, 
17  Tex.  Civ.  A.  155,  42  SW  776. 

44.  Penitentiary  Co.  No.  2.  v.  Gor- 
don, 86  Ga.  159.  11  SE  584;  Lipscomb 

.  V.  Seegers.  22  S.  C.  407:  Lipscomb  v. 
Seegers,  19  S.  C.  425:  Salyer  v.  Wil- 
cox.   (Tex.   Civ.  A.)    107   SW   664. 

46.  Lipscomb  v.  Seegers,  19  S.  C.  425. 
4(1.     Ex   p.   Miller,   44  Tex.  Cr.  422, 

72  SW  183. 

47.  Salyer  v.  Wilcox,  (Tex.  Civ. 
A.)   107   SW  664. 

48.  State  v.  Sneed.  94  N.  C.  806.. 
40.     Ebc    p.    Lrf>g8den,    36    Tex.    (>. 

46.  31  SW  646. 

50.  Ex  p.  Logsden,  36  Tex.  O.  66, 
81    SW   646. 

51.  Ex  p.  Logsden,  35  Tex.  O.  66, 
Jl   SW  646. 

59.  Ex  p.  Buckalew,  84  Ala.  460,' 
4  S  424;  In  re  Edwards,  43  N.J.  L. 
£66.   39   AmR  610. 

53.    Gordon  v.  Mitchell,  68  Ga.  11. 

64.  Arrington  v.  Morgan,  -76  Ala. 
606;  Arkansas  Industrial  Co.  T.  Neel, 
48    Ark.    283,    3    SW    631. 

65.  Hall  V.  O'Nell  Turpentine  Co., 
te  Fla.  824,  337,  47  S  609,  16  AnnCas 
738  (where  It  was  said:  "The  legls- 
lautre  of  this  State  has  not  by  stat- 
ute fixed  or  indicated  a  public  policy 


with  reference  to  the  sub-hiring  of 
convicts.  The  Board  of  State  Insti- 
tutions and  County  Commissioners 
are  given  a  very  extensive  discretion 
In  all  matters  relating  to  the  hiring 
of  convicts.  We  are  advised  that 
the  practice  of  sub-hiring  has  pre- 
vailed for  several  years  without  ob- 
jection if  not  with  their  express  as- 
sent, under  conditions  which  it  seems 
to  us  must  amply  provide  for  the 
humane  treatment  and  care  of  the 
convicts.  Under  such  circumstanced. 
we  do  not  feel  authorized  to  say 
that  the  contract  attacked  in  the 
instant  case  was  void  as  being 
against  public  policy,  nor  do  we  see 
from  anything  in  the  statutes  that 
the  sub-hiring  In  the  Instant  case 
was  forbidden  on  the  ground  of  per- 
sonal trust.  The  contractor  does  not 
undertake  to  relieve  himself  from 
any  responsibility  by  sub-hiring,  and 
the  sub-hirer  is  bound  by  his  con- 
tract to  observe  In  all  respects  the 
terms  of  the  original  contract.  The 
contract  and  suo-contract  seem  to 
omit  nothing  essential  to  the  humane 
treatment  of  the  convicts.  The 
County  Commissioners  so  far  as  we 
are  advised  have'  made  no  objection 
to  the  sub-hiring.  It  seems  to  us 
therefore,  that  the  demurrer  should 
not  have  been  sustained  to  the  dec- 
laration on  the  two  named 
«-ounds"):  Reliance  Mfg.  Co.  v. 
Comrs.,  161  Ky.  136,  170  SW  941; 
Mason,  etc..  Co.  v.  Main  Jellico  Moun- 
tain Coal  Co.,  87  Ky.  467,  9  SW  391, 
10  KyL  440  (holding  that  even  if 
the  original  lessee  violated  its  con- 
tract with  the  state,  yet  defendant 
could  not  complain;  the  state  being 
the  only  party  Injured  thereby). 

66.  See  the  statutes  of  the  several 
states;  and  cases  infra  this  note. 

[a]  In  AtkaaatM  under  Kirby  Pig. 
I  1080,  as  amended  by  Acts  (1909)  p 
166  c  68,  the  county  court  or  county 
judge  has  plenary  power  over  the 
matter.  Peay  v.  Pulaski  County,  103 
Ark.   601.  148  SW  491. 

[b]  &i  Oeorgla  (1)  it  was  form- 
erly the  law  that  a  sublease  of  con- 
victs   was    illegal.     Gordon    v.    Mlt- 

I  chell,  68  Ga.  11.      (2)  By  Acts  (1897) 


p  76  as  amended  by  Acts  (1903)  p 
66,  subleases  of  convicts  with  the 
consent  and  approval  of  Uie  prison 
commission  were  expressly  provided 
for.  See  Hamby  v,  Georgia  Iron, 
etc.,  Co.,  127  (3a.  792,  66  SE  1013; 
Mason  v.  Hamby,  6  Ga.  A.  181,  64 
SE  669;  (3)  in  Bush  v.  Mattox,  110 
Ga.  472,  36  SB  640,  It  seems  to  be 
assumed  that  a  binding  subcontract 
may  be  made,  but  it  is  there  said 
that  the  state  has  no  interest  in  the 
disposition  of  the  money  due  the 
contractor  from  the  subcontractor. 
(4)  Under  the  act  of  1908,  leases  of 
convicts  are  now  illegal.  See  Mason 
V.  Hamby,  6  Ga.  A.  131.  64  SB  669. 

57.  Hamby  v.  Georgia  Iron,  etc., 
Co.,  127  Ga.  792,  66  SB  1033. 

Ta]  Bxteaslom  of  sabl—e.— 
Where  a  sublease  of  convicts  con- 
tained a  stipulation  for  renewing  and 
extending  the  contract  for  a  period 
of  three  years  from  the  expiration 
of  the  original  sublease,  the  stipula- 
tion is  to  be  considered  a  privilege 
of  extension  rather  than  of  renewal, 
and  does  not  require  a  new  lease  nor 
notice  of  the  election  to  exercise  the 
privilege  other  than  the  continued 
use  of  the  convicts  under  the  con- 
tract after  the  expiration  of  the  first 
term.  Hamby  v.  Georgia  Iron.  etc. 
Co.,  127  Ga.  792,  66  SE  1038. 

68.  Hamby  v.  Georgia  Iron,  etc.. 
Co.,  127  Ga.  792,  56  SB  1033. 

69.  Hamby  v.  Georgia  Iron,  etc. 
Co.,  127  Ga.  792,  66  SB  1033;  Mason 
V.   Hamby,    6   Ga.  A.   131,  <4   SB  6S9. 

00.  Hamby  v.  Georgia  Iron,  etc, 
Co..  127  Ga  792,  66  SB  1033. 

Ca]  As  'to  nattan  'wkloh  do  aol 
ooaoacm  ths  pxotscttoa  or  ooatiol  of 
the  ooBVlots,  but  which  relate  exclu- 
sively to  disputes  between  the  lessee 
and  the  sublessee  over  the  right  to 
the  services  of  the  convicts  arising 
out  of  private  relations  between  the 
lessee  and  the  sublessee  the  prison 
commission  has  no  concern  or  juris- 
diction. Hamby  v.  (Georgia  Iron,  etc. 
(^..  127  Ga.  792,  66  SB  1033. 

61.  Hamby  v.  Georgia  Iron,  etc. 
Co..  127  Ga  792.  66  SE  1033. 

88.  Hamby  v.  Georgia  Iron,  etc, 
Co.,  127  Ga.  792,  66  SB  1033. 


For  later  oases,  Aerelopmsnts  and  ohaagas  in  the  law  see  cumulative  Annotations,  same  titla  page  and  note  n  umtMr. 
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under  to  tbe  state,  groving  out  of  the  faet  that 
the  convicts  are  in  his  possession,  he  has  a  l^;al 
right  to  the  labor  of  'the  eonviete  in  hia  possession ; 
and  this  right  cannot  arbitrarily  or  capriciously  be 
taken  away,  either  by  the  authority  of  the  state  or 
the  lessee  during  the  term  of  hia  sublease." 

AssignmeaitB.  It  has  been  held  that  a- contract 
for  prison  labor  is  assignable.**  If  the  contract 
between  a  lessee  and  his  sublessee  of  eonviets  is 
aUent  as  to  the  assignment  thereof,  it  is  not  assign- 
able except  with  the  assent  of  the  lessee."  But 
failure  of  the  lessee  to  inquire  as  to  the  terms  of 
an  assignment  by  the  sublessee,  brought  to  his 
notice,  will  estop  him  from  setting  up  that  the 
assi^ment  was  without  his  consent."  Where  the 
contract  between  the  lessee  and  the  sublessee  con- 
tained the  stipulation  for  the  renewal  and  exten- 
sion of  the  contract  for  three  years,  the  stipula- 
tion will  pass  by  assignment  of  the  contract,  unless 
expressly  reserved  in  the  instrument  of  assign- 
ment.*^ 

[$  31]  f.  Action  on  Oonferact.  A  contract  legally 
made  for  hire  of  oonvi'cts  in  a  state  prison  is  the 
contract  of  the  state  and  cannot  be  enforced 
against  the  warden  or  his  successor  personally.** 

[i  32]  g.  Discharge  from  (hutody.  A  warrant 
of  commitment  of  a  convict  should  .distinctly  state 
the  terms  on  which  the  conviot  is  entitled  to  his 
discharge,  and  if  the  convict,  after  having  com- 
plied with  the  terms  of  his  sentence,  is  unlawfully 
detained  by  the  keeper,  he  may  be  freed  from  his 
illegal  restraint  by  appropriate  process;*"  but  aa 
escaped  convict  who  has  been  convicted  add  sen- 
tenced for  another  crime  may,  at  the  expiration  of 
the  latter  sentence,  be  held  to  serve  out  the  re- 
mainder of  the  first  sentence.'"  When  a  convict 
has  been  held  to  service  a  sufficient  length  of  time 
to  pay  off  both  fines  and  costs,  he  is  entitled  to 
his  discharge,"  and  this,  although  the  amount  of 
the  bond  has  not  been  paid,  and  the  convict  has 
earned  nothing  for  the  hirer,^*  or  even  though  the 
contractor  is  insolvent  and  his  bond  is  worthless.^* 
After  the  term  for  which  a  convict  was  sentenced 
has  expired,  he  cannot  legally  be  held  in  cnstodv 


and  compelled  to  work  for  a  lessee,  although  his 
physical  custody  is  in  a  gn^ard  or  warden  ap- 
pointed by  the  prison  conuaission;'*  and  if  the 
lessee,  with  knowledge  of  the  facts,  willfully,  in- 
tentionally, and  fraudulently  participates  in  the 
wrongful 'detention,  he  will  be  liable,  although  the 
physical  custody  of  the  convict  is  in  the  warden 
or  guard  of  the  prison."  Nor  is  the  hirer  of  con- 
victs entitled  to  their  custody  after  th^^termination 
of  his  contract,  although  he  had  paid  in  advance 
for  the  hiring  of  them  for  their  terms  of  hard 
labor  extending  beyond  such  termination.'*  If  the 
county  gives  the  prisoner  no  opportunity  to  pay  his 
fine  and  costs  by  labor  he  is  entitled  to  his  dis- 
charge without  such  payment;"  and  he  may  be 
discharged  on  habeas  corpus  if  he  is  not  put  to 
work  within  a  reasonable  time  after  adjournment 
of  the  court  which  sentenced  him;"  but  a  conviot 
sentenced  to  hard  labor  cannot  complain  that  he 
was  not  immediately  put  at  labor,  when  the  delay 
was  at  his  own  request."  So  also  if  a  convict  een- 
.  tenced  to  hard  labor  under  the  contract  labor  sys- 
tem is  so  physically  disabled  that  no  obe  will  hire 
him,  he  should  be  discharged,  although  he  is  unable 
to  pay  his  fine  and  eosts,  for  the  punishment  im- 
posed by  the  judgment  of  the  court  cannot  be 
ohaiiged  from  hard  labor  to  imprisonnient.*''  A 
county  convict  hired  out  to  labor  is  not  entitled 
to  his  discharge  on  habeas  corpus  merely  on  the 
ground  that  the  contract  does  not  bind  his  hirer 
to  pay  the  costs  of  his  prosecution.*^ 

mpropei  discharge.  Where  a  prisoner  is  sen- 
tenced to  imprisonment  and  to  payment  of  a  fiue 
and  costs  and  he  is  discharged  on  the  expiration 
of  his  term  of  imprisonment  without  payment  of 
fine  and  costs  he  may  be  rearrested.*" 

[{  33]  b.  Disposition  of  Proceeds  of  Oonvlet 
Labor.  The  statutes  usually,  either  directly  or 
throut^h  designated  boards  or  officers,  provide  for 
the  disposition  of  the  proceeds  of  convict  labor.** 

In  (Georgia  the  county  authorities,  whether  the 
ordinary  or  the  board  of  county  commissioners,  are 
vested  with  full  authority  to  lease  and  hire  ont 
misdemeanor  convicts,  and  to  receive  and  disburse 


«3.  HainbT  v.  Qeor^a  Iron,  etc., 
Co.,  127  Oa.  792.  56  SE  1033. 

M.  Peo.  V.  Brooke,  16  Cal.  11; 
Homer  v.  Wood.  23  N.  T.  360. 

[a]  mi«bt  of  ssBUrn**  to  miMraL 
—Jones  V.  Lynda,  7  Paige  (N.  T.) 
801. 

as.  Hamby  V.  Georgia  Iron,  etc., 
Co..    127   Ga.   792.   66   SS  1033. 

66.  Hamby  v.  Georgia  Iron,  •tc, 
Co..  127  Ga.  792,  56  SB  1033. 

67.  Hamby  v.  Georgia  Iron,  etc., 
Co..  127  Ga.  793.  66  SB  1033. 

SB.  Comer  v.  Banlchead,  70  Ala. 
493:  Neal  v.  Stiber,  66  S.  C  298.  33 
SB  463. 

68.  Kenney  v.  State,  6  R.  I.  38S; 
State  V.  Tennessee,  etc.,  R.  Co.,  16 
L.ea   (Tenn.)    136. 

[a]  Zb  Fanasylraaia,  under  the 
act  of  April  8,  1848,  any  convict  who 
has  served  out  his  term  of  imprison- 
ment at  labor  may  be  discharged, 
although  he  has  not  paid  his  fine  and 
costs.  If  in  the  opinion  of  the  board 
of  inspectors  he  Is  unable  to  pay  the 
same.  Com.  v.  HellTer,  8  woodw. 
311. 

7D.  Henderson  v.  James,  68  Oh.  St 
242.  39  NE  806,  27  LRA  290. 

71.  Bibb  County  v.  Ward,  163  Ala. 
473,  60  S  907;  Bx  p.  Banks.  41  Tex. 
Or.  201,  53  SW  688;  Ex  p.  Duren,  40 
Tex.  O.   162,   49   SW  374. 

73.  mx  p.  Logsden,  36  Tex.  Cr.  66, 
31   SW  646. 

73.  B^x  Ik  Price,  11  Tex.  A.  638. 

74.  Chattahoochee     Bnick    Co.     v. 

tU  C.  J.— 69] 


Goings,  136  Ga.  629,  69  SB  865,  Ann 
Ca.«1912A  263. 

78.  Chattahoochee  Brick  Co.  v.  Go- 
ings, 135  Ga.  529,  537.  69  SB  865.  Ann 
Casl912A  283  (where  It  is  said:-  ''We 
do  not  hold  that  every  lessee  of  con- 
vict labor  was  bound  to  Investigate 
the  legality  of  the  conviction  or  the 
detention  of  persons  put  at  work  for 
him  under  his  contract.  He  might 
fairly  have  assumed,  until  the  con- 
trary appeared,  that  the  State's  offl- 
cers  were  acting  according  to  law,  and 
were  only  causing  persons  to  labor 
who  were  subject  thereto.  But  if  he 
knew  that  such  was  not  the  fact,  and 
that  a  person  who  was  not  a  convict 
was  being  unlawfully  compelled  to 
labor  for  him  as  such,  wilfully  par- 
ticipated in  the  wrong,  and  continued 
to  utilise  such  labor  without  objec- 
tion, he  could  not  claim  to  be  an  inno- 
cent party  In  the  transaction.  To 
Illustrate  by  an  extreme  case:  Sup- 
pose that  a  guard  had  seised  some 
person  passing  along  the  road,  who 
had  never  been  convicted  at  all,  and 
had  put  him  to  work  as  a  convict,  and 
that  the  defendant,  with  full  knowl- 
edge of  this  fact,  had  wilfully  con- 
tinued to  receive  such  unlawfully 
compelled  service,  for  his  own  bene- 
flt,  surely  he  could  not  escape  liabil- 
ity on  the  ground  that  the  guard  had 
been  appointed  by  the  Prison  Com- 
mission ). 

76.  Huxford  v.  Brown,  7  Ala.  A. 
447,   461.   62  S  271    (where  the  court 


said:  "Whether  or  not  he  is  entitled 
to  have  repaid  to  him  so  much  of  the 
amounts  which  he  ha4  paJd  in  ad- 
vance as  represented  the  hire  of  con- 
victs for  the  periods  of  hard  labor 
still  remaining  to  be  served  at  the 
date  of  the  termination  of  the  con- 
tract, he  cannot  sustain  a  claim  that 
he  continued  to  be  entitled  to  the 
custody  of  the  convicts  after  the  ex- 
piration of  the  period  to  which  any 
right  in  him  to  their  custody  was 
limited  by  the  contract"). 

77.  Ex  p.  Bogle,  20  Tex.  A.  127;  Ehc 
p.  Stubbl^eld,  1  Tex.  A.  757.  Com- 
pare Bx  p.  Parker,  94  Mdss.  899,  48  S 
297  (holding  that  where  the  county 
supervisors  nave  made  no  order  pro- 
viding for  the  working  of  county  con- 
victs In  any  of  the  modes  provided  by 
law,  a  person  convicted  of  a  misde- 
meanor and  confined  In  Jail  for  de- 
fault in  payment  of  the  fine  and  costs 
must  remain  In  jail,  and  is  not  enti- 
tled to  hds  liberty  because  of  failure 
of  the  board  to  act);  Monroe  County 
V.  McDanlel,  68  Miss.  208,  8  S  645. 

78.  Ex  p.  Crews,  78  Ala.  457. 

79.  Haralson  v.  State,  123  Ala.  89, 
26  S  653. 

80.  Bx  p.  Stewart.  98  Ala.  66,  13 
3  660. 

81.  Bx  p.  Adams,  60  Ark.  98,  28 
SW  1086. 

8S.  Com.  V.  Heiffer,  2  Woodw.  (Pa.) 
311.  ' 

88.    See  statutory  provisions;  anl 
Infra  this  section.        ~  ~  —    ~ 
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all  the  funds  arising  as  compensation  for  the  serv- 
ices of  such  convicts.**  In  disbnising  the  funds 
thus  arising  the  county  authorities  shall  first  ap- 
ply the  same  to  the  payment  of  the  fees  of  the 
officers  of  the  court.  This  application  is  to  be 
made  by  first  taking  from  the  ihire  the  costs  in  the 
particular  case,  including  the  fees  of  the  -witnesses, 
then  discharging  the  orders  of  the  officers  of  court 
for  insolvent  costs  in  other  cases,  and  only  paying 
into  the  county  treasury  whatever  balance  may  re- 
main."" Jadl  fees  due  the  county  are  not  to  be  paid 
out  of  this  fund."  •  No  part  of  the  money  re- 
ceived from  such  hire  becomes  public  funds  of 
the  county,  nor  has  the  county  any  interest  in  the 
same,  unless  after  saeh  payment  a  balance  re- 
mains, and  only  such  balance  can  lawfully  be 
paid  into  the  treasury  and  become  county  funds."" 
When  the  county  anthorities  pay  over  to  a  county 
treasurer  any  sum  arising  from  the  hire  of  con- 
victs, the  county  treasurer  has  a  right  to  assume 
that  all  liens  in  favor  of  officers  of  the  court  have 
■  been  dischargfed,"*  and  such  officers,  whatever 
might  have  been  their  rights  to  claim  these  funds 
and  have  them  paid  over  on  their  insolvent  cost 
bills,  cannot,  after  the  funds  have  passed  into  the 
hand  of  the  treasurer  and  by  him  been  paid  out, 
secure,  by  mandamus  or  otherwise,  a  general 
voucher  against  the  treasnrer  for  the  payment  of 
these  funds  on  such  cost  bills.*"  Money  received 
from  an  unauthorized  hiring  is  not  subject  to  dis- 
tribution under  the  provisions  of  this  act.*^  And 
the  same  is  true  where  the  convicts  are  not  hired 
out  but  compelled  to  labor  on  a  chain  gang.**  The 
state  has  no  interest  in  the  disposition  of  money 
due  to  a  lessee  for  the  hire  of  convicts  by  a  sub- 


It  looks  exclusively  to  the  bond  required  of 
the  lessee.** 

In  Soatli  OaroUna  the  superintendent  of  the 
penitentiary  has  the  right,  by  virtue  of  his  office 
as  superintendent,  and  it  is  made  his  duty,  to  re- 
ceive moneys  arising  from  the  hire  of  convicts.** 
Such  moneys  are  primarily  applicable  to  the  ex- 
penses of  the  institution  and  other  di£A>nr8ements 
allowed  by  law,  and  it  is  only  the  balance  remain- 
ing after  the  payment  of  said  expenses  and  dis- 
bursements that  is  to  be  paid  into  the  treasury.** 
The  warden  of  the  prison  is  not  entitled  to  the 
proceeds  of  convict  labor,  although  he  may  have 
settled  with  the  institution  for  the  services  of  con- 
victs whose  labor  he  used.** 

Bi^ts  of  convict.  The  convict,  is  no  party  to 
the  contract,  and  can  have  no  interest  in  the  pro- 
ceeds arising  out  of  the  same  for  hard  labor  serv- 
ice performed."  Nor  can  the  convict  maintain  an 
action  to  recover  on  a  quantum  meruit  for  work 
performed  on  Sundays  and  holidays,  although  the 
contractor  compelled  him  to  perform  such  work  and 
thereby  became  guilty  of  a  trespass.*"  Bnt  if  the 
court  which  tried  and  sentenced  him  had  no  juris- 
diction, he  may  recover  from  the  contractor  the 
value  of  his  services  on  a  quantum  meruit."*  Also 
where  the  contract  of  hiring  is  illegal  the  convict 
may  recover  from  the  hirer  the  value  of  his  serv- 
ices.'*'* Sometimes  the  statute  directs  that  the  sur- 
plus proceeds  of  their  labor  shall  be  paid  to  the 
convicts  on  their  discharge,  but  the  repeal  of  sudi 
a  statute  before  a  prisoner's  discharge  deprives 
him  of  the  right  to  receive  money  earned  before 
such  repeal.*** 


*OONVINOE.  To  overcome  or  to  subdue;^  and, 
in  logic,  to  satisfy  the  mind  by  proof;*  to  satisfy  the 
mind  by  evidence.* 


Ooavinoed.     Satisfied  by  evidence  in  respect  to 
tmth  or  falsity.* 


84.  Sapp  T.  De  liacy,  12?  Ga.  859, 
68  BE!  764. 

85.  Sapp  v.  De  I^cy,  127  Ga.  659, 
t6  SES  764:  Barron  v.  Terrell.  124  Ga. 
1077,  53  SB  ISl;  Pulaski  Ckiunty  v. 
De  LACy.  114  Ga.   6S3,  40  SE:  741. 

88.  Stapp  V.  De  Lacy.  127  Ga.  659, 
66  SB  764:  Barron  v.  Terrell.  124  Ga. 
1077.  63  SB  181;  Pulaski  County  v. 
De  lAcy,  114  Ga.  683.  40  SB  741. 

87.  RandoiDh  County,  v.  Bills,  180 
Ga.  121.  60  SB  458. 

88.  RandoiDh  County  v.  Bills.  180 
Ga.  121,  60  SB  468;  Sapp  v.  De  LAOy, 
127  Ga.  659.  56  SE  764. 

88.  Mcintosh  County  v.  Kenan, 
135  Ga.  S47.  70  SB  790:  Sapp  v.  De 
Lacy.    127    Ga.    659,    56    SB   754. 

Tal  Tb*  oonaty  trewnursr  lias  mo 
•vtlioittT  to  Mjr  ont  aay  sam  re- 
ceived from  the  county  authorities 
from  the  hire  of  convicts,  to  Judjt- 
ments  In  favor  of  officers  of  the  court 
for  insolvent  costs.  Sapp  v.  De  Lacy, 
127  Ga.  659,  56  SB  764:  Sapb  v. 
Graham.    127   Ga.   663.    66  SB  766.  .. 

80.  Mcintosh  County  v.  Kenan, 
135  Ga.  847.  70  SB  790. 

81.  Rountree  v.  Durden,  96  Ga. 
221.   22  SB  149. 

8a<  Pulaski  County  v.  De  Lacy, 
114  Ga.   583.  40   SB  741. 

93.  Bush  V.  Mattox,  110  Ga.  472,  35 
SB  640. 

8«.  Carolina  Nat.  Bank  v.  S^ate.  60 
S.  C.  465,  38  SB  629.  86  AmSR  866; 
State  v.  Neal,  69  S.  C.  259.  37  SK  826. 

SB.  State  V.  Neal,  69  S.  C.  259,  37 
SB  826. 

9&     Stolbrand  v.  Ho(fe,  5  S.  O.  209. 

87.     Bibb  County  v.  Ward,  163  Ala. 


478.  478.  60  S  907  (where  the  court 
said:  "It  Is  true  that  the  proceeds 
of  his  hire,  under  the  contract  of  the 
county  with  the  hirer  for  the  term  of 
his  service,  were  In  excess  of  the 
amount  fixed  In  the  sentence;  but 
there  Is  nothtnir  In  the  statute  which 
contemplates  the  payment  ot  such  ex- 
cess aver  to  the  convict.  The  statute 
merely  provides  for  the  dlscharKe  of 
the  convict  from  the  hard-labor  ser- 
vice for  the  pnyment  of  the  costs, 
under  the  conditions  and  circumstan- 
ces mentioned  in  the  statute.  It  is  a 
matter  of  grace  to  the  convict,  to  be 
enjoyed  by  him  at  his  electipn  and 
upon  his  action  in  the  manner  pro- 
vided"): Thomnson  v.  Bronk,  126 
Mlnh.  465.  86  NW  1084. 

88.  SIoss  Iron,  etc.,  Co.  v.  Harvey, 
116  Ala.  658.  22  S  994. 

88.  Patterson  v.  Prior.  18  Ind.  440. 
81  AmD  367;  Patterson  v.  Crawford, 
12  Ind.  241. 

S8U,  Greer  v.  Crltx,  63  Ark.  247, 13 
SW  784;  Anderson  y.  Salant,  38  R.  I. 
463.  96  A  426.  LRA1916n  651. 

98U.  Williams  v.  Middlesex  Coun- 
ty. 4  Mete.  (Mass.)  76. 

1.  Evans  v.  Rugee,  57  Wis.  628, 
626.  16   NW   49. 

JL  Evans  v.  Rugee,  67  Wis.  823, 
626.  16  NW  49  (where  It  is  said: 
"When  one  Is  convinced  he  oannot 
be  more  convinced.  If  evidence  is 
convincing,  it  is  sufficient  in  any 
case,  and  to  say  it  oUKht  to  be  more 
convincing  in  one  case  than  another. 
Is  Kiving-  to  the  word  degrees  of 
comparison  when  the  word  itself  is 
superlative"). 


rat  A*  meanlar  "alkUtDr  eowffto> 
tloB." — An  Instruction  deflning  "rea- 
sonable doubt"  as  a  doubt  which 
would  exist  when  the  .lodgment  of  a 
Jury,  after  careful  review  of  all  the 
evidence,  finds  itself  unconvinced  of 
the  guilt  of  the  prisoner  was  held 
to  be  correct,  the  word  "convince* 
being  used  in  the  sense  of  an  abid- 
ing conviction.  State  v.  Leo.  80  N. 
.T.  L.  21.  24,  86.  77  A  623.  See  also 
Davldxon  v.  Kolb.  96  Mich.  469.  5S 
NW  373  (holding  that  an  instruction 
that  the  Jury  must  be  convinced  was 
hfld  not  error  where  the  Judge  also 
instructed  that  plaintiff  need  prove 
his  case  by  only  a  fair  preponder- 
ance of  evidence). 

8.  State  V.  Maloni,  78  N.  J.  U 
8S9,  343.  74  A  626.  20  AnnCaa  204. 

4,  Arthurs  v.  Wilson,  40  Pa.  Su- 
per. 604.  608. 

[a]  "Battsflad"  wrnoajmnmrn. — (l) 
"We  do  not  think  there  Is  enough 
difference  of  meaning.  In  literature 
or  in  law,  between  the  words,  'con- 
vinced' and  'satisfied,'  to  make  the 
giving  of  this  charge  erroneous,  be- 
cause the  word,  'convinced'  was  used 
instead  of  the  word,  'satisfied:'  and 
this  is  the  only  objection  pointed 
out  or  urged  against  the  charge. 
The  dictionaries  define  "Batisfled*  as 
'to  be  convinced;*  and  'convinced.'  as 
'to  be  satisfied.'  For  the  punwses 
of  charges  like  this,  we  prefer  to 
treat  these  words  as  synonymoua. 
While  the  word  'satisfied'  is  usually 
used,  we  feel  sure  that  there  was 
no  error  nor  injury  In  using  the 
word    'convinced,'    in    this    charge." 


♦By  William  MoariMBa  Crowthkb    (Convince — Copyholder     inclusive    except    the     Spanish  words    and    phrases). 
For  later  caaes,  dsralopmeata  and  ohange*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


CONVINOINO  PROOF— COOPERATION 


[18  C.  J.]     981 


OONVINOINO  PROOF.*     That  degree  of  eer- 

tainty  required  to  sustain  a  given  postulate;*  proof 
which,  if  standing  alone  and  unoontradieted,  would 
establish  a  prima  faeie  ease.' 

OONVOOATOBIA.  In  Spanish  law,  the  letter  or 
dispatch  by  which  a  number  of  persona  are  called  to 
meet  in  a  certain  place;  particularly  that  issued  by 
the  king  to  summon  the  cortes.^ 

OONVOT.  A  naval  force,  appointed  by  the  gov* 
emment,  or  by  the  commander  of  a  station,  to  escort 
and  protect  merchant  ships  proceeding  to  certain 
parts;'  a  naval  foree  under  the  command  of  a  person 
appointed  by  the  government  of  the  country  to 
which  the  vessel  insured  belongs;**  certain  ships  of 
force  appointed  by  the  government  to  sail  with 
merchantmen  from  their  port  of  discharge  to  the 
place  of  their  destination."  It  is  an  association  for 
a  hostile  oBjeot.** 

OOKTUaES.  In  Spanish  law,  spouses,  the  con- 
jugal pair." 

COOEINa  STOVE." 

COOESHOP.  A  victualing  house,  where  the 
poorer  classes  fetched  food  in  dishes,  always  warm, 
some  of  the  people  eating  the  food  in  the  shop  and 
some  in  the  street  ;*''  a  place  where  food  of  all  kinds, 
cooked  on  the  premises,  could  be  obtained  by  the 
poor.*' 


OOOL  BLDOB." 

OOOLES.  The  term  as  used  in  eonneetion  with 
a  packing  house  refers  to  a  compartment  consisting 
of  two  or  more  rooms,  at  least  one  of  which  is  re- 
frigerated, the  temperature  being  kept  between  34° 
and  40°  Fahrenheit." 

OOOLINa  TIME." 

OOOPES.  One  whose  business  it  is  to  make  ves- 
sels of  staves  and  hoops,  as  casks,  barrels,  and 
tubs.*" 

006PESATE.  To  act  or  operate  jointly  with 
another  or  others;'*  to  concur  in  action,  effort,  or 
effect."" 

In  patent  law.  A  general  rule  of  patent  law  re- 
quires that  separate  inventions  should  be  separately 
patented,  but  an  exception  to  the  rule  is  happily 
expressed  in  the  statement  that  distinct  inventions 
may  be  joined  in  the  same  patent  where  they  "co- 
operate" in  the  use  of  the  same  article.^ 

OOdPEBATION.  In  eoonaniics.  The  combined 
action  of  numbers;**  a  working  together  (con  to- 
gether and  opus  work).*"  €oSperation  is  of  two 
distinct  kinds:  (1)  Such  oooperatiob  as  takes  place 
when  several  persons  help  each  other  in  the  same 
employment;^  (2)  such  cooperation  as  takes  place 
when  several  persons  help  each  other  in  different 
employments.     These  may  be  termed  "simple  co- 


Meyrovltz  v.  Levy,  184  Ala.  19S.  300. 
63.  S  9fia.  (2)  "It  Is  that  condition 
of  mind  as  leads  reasonable  men  In 
the  important  affairs  of  life  to  act 
with  confidence  and  not  to  pause 
and  hesitate  and  say  'I  am  not  sat- 
isfied.' after  a  consideration  of  all 
the  facts  bearing  upon  the  proposi- 
tion." Terr.  v.  Barth,  2  Ariz.  819, 
325.   IE   P  «73. 

5.  "BeaaonalilT  oonvliiolBK"  see 
Reasonably  [38  Cyc  1668  text  and 
note  67]. 

6.  French  t.  Day,  89  Me.  441,  442, 
36   A  909. 

ral  "OtoMF  preponderaae*"'  eom- 
mcmL— In  trespass  de  bonis,  where 
defendants  justify  the  asportation, 
an  Instruction  that  "It  is  Incumbent 
on  the  defetldants  to  show,  by  a  clear 

ftreponderance  of  the  evidence  and 
ly  convlnclns  proof,  their  right  to 
do  Itt"  Is  erroneous.  "Assuming 
that  [the  propertyl  had  been  carried 
away  by  them,  and  assuming  It  In- 
cumDent  upon  them  to  Justify  th)>lr 
acts,  still  they  were  only  required 
to  do  so  by  a  preponderance  of  the 
evidence,  not  by  a  'clear  preponder- 
ance and  by  convincing  proor'  Per- 
haps the  adjectives  were  intended 
for  emphasis  only,  but  the  testi- 
mony upon  the  issues  tried  was  so 
evenly  balanced,  that  the  Instruc- 
tion may  have  misled  the  jury,  and 
very  likely  did  so.  Preponderance 
means  to  outweigh.  To  weigh  more. 
A  clear  preponderance  may  mean 
that  which  may  be  seen,  Is  discernible 
ard  may  be  appreciated  and  under- 
stood. In  this  sense,  the  expres- 
sion might  be  unobjectionable;  but 
it  may  convey  the  idea,  under  em- 
phasis, of  certainty,  beyond  doubt, 
and  very  likely  would  do  so  to  the 
common  mind.  At  any  rate,  the  ex- 
pression Is  equivocal  and  mischiev- 
ous. 'Convincing  proof  may  be  said 
to  mean  that  degree  of  certainty  re- 

Sulred  to  sustain  a  given  postulate. 
!ut  that  view  assumes  that  the 
hearer  knows  the  rule  that  governs 
such  case,  which  jurora  are  not  sup- 
posed to  know,  but  of  which  they 
should  be  Informed.  The  two  ex- 
pressions coupled  must  have  con- 
veyed to  the  jury  an  erroneous  basis 
for  their  verdict."  French  v.  Day,  89 
Ma.    441,    442,    36   A   909. 

rb]  "Olaaf,"  "olaax  of  all  reasoa- 
•lila  do-nTit,"  ■■■•tlBfaotory''  synony- 
inoiis. — ^A  higher  and  more  satis- 
factory character  of  proof  Is  re- 
quired to  establish  that  an  instru- 
ment or  conveyance  is  not  what  It 
pari>orta  to  be  than  is  necessary  In 


ordinary  civil  cases,  some  of  the 
courts  declaring  that  In  some  cases 
the  proof  must  be  "clear,"  some  that 
it  must  be  "convincing."  some  that 
it  must  be  "satisfactory,"  and  still 
some  that  It  must  be  'clear  of  all 
reasonable  doubt."  These  substan- 
tially convey  the  same  idea,  and  re- 
quire the  same  degree  of  proof. 
Winston  v.  Burnell,  44  Kan.  367, 
369,   24   P  477,   21   AmSR   289. 

7.  Ward  v.  Waterman,  86  Cal. 
488,    604.    24   P   930. 

8.  Escriche  Dlcclonario. 

9.  Stroud  Jud.  D. 

10.  Christian  v.  Dltchell,  2  Peake 
N.  P.  141. 

ILtBurrill  U  D.  [clt  Postlethwalte 
D.l. 

la.  The  Atlanta.  3  Wheat.  (U.  S.) 
409,  423.  4  U  ed.  422  (where  it  is 
said:  "In  undertaking  It,  a  nation 
spreads  over  the  merchant  vessel  an 
immunity  from  search,  which  be- 
longs only  to  a  national  ship;  and 
by  joining  a  convoy,  every  individ- 
ual ship  puts  off  her  pacific  charac- 
ter, and  undertakes  for  the  dis- 
charge of  duties  which  belong  only 
to  the  military  marine,  and  adds  to 
the  numerical.  If  not  to  the  real, 
strength  of  the  convoy.  If,  then,  the 
association  be  voluntary,  the  neutral, 
in  suffering  the  fate  of  the  whole, 
has  only  to  regret  his  own  folly,  In 
wedding  his  fortune  to  theirs;  or.  If 
Involved  In  the  aggression  or  oppo- 
sition of  the  convoying  vessel,  he 
shares  the  fate  which  the  leader  of 
his  own  choice  either  was,  or  would 
have  been,  made  liable  to.  In  case 
of  capture"). 

13.  Escrlche  Dlcclonario. 

14.  [a]  "A  oooklag  stova  is  an 
artlole  of  hoaaehold  furniture.— It  la 
calculated  for  no  other  use.  It  is  not 
an  article  of  ornament  or  luxury;  and 
If  it  is  not  necessary,  it  la  difficult 
1o  account  for  Its  origin  or  Its  con- 
tinuance In  use.  Though  of  modern 
invention.  It  la.  In  the  present  state 
of  the  country,  as  necessary  as  any 
other  single  article  of  household 
furniture.''^  It  Is  an  article  of  house- 
hold furniture  necessary  for  up- 
holding life,  within  the  meaning  of 
the  statute  exempting  certain  arti- 
cles of  personal  property  from  at- 
tachment and  execution.  Crocker  v. 
Spencer,  2  D.  Chlpm.  (Vt.)  68,  70. 
15  AmD  662.  See  also  Furniture  [20 
Cyc  864  note  16].  . 

16.  Bullen  V.  Ward,  21  Coz  C.  C. 
28.  32. 

^B.  BuUen  v.  Ward,  21  Cox  C.  C. 
2«7  30. 


17.  Bee  Cooling  Time  post  this 
paee;  Homicide  [21  Cyc  768.  789.  794]. 

IB.  Crow  V.  Armour  Packing  Co„ 
173  Mo.  3S6.  381,  73  SW  646,  61 
I.RA  464  (where,  in  describing  the 
operation  of  a  "cooler."  the  court 
said:  "Fresh  meat  is  taken  from 
the  packing  house  and  placed  In  this 
refrigerating  room  for  sale  to  the 
butchers  in  the  city  where  the  cooler 
is  located.  As  a  rule  the  packers 
only  sell  to  the  butchers  who  sell  to 
the  public  from  their  shops.  At 
each  cooler  is  a  'cooler  manager*  in 
charge  thereof,  one  or  more  city  so- 
licitors, who  solicit  trade  of  the 
butchers,  and  a  driver,  who,  from  a 
wagon  driven  by  him,  delivers  the 
meat  to  the  butcher,  who  has  pur- 
chased It,  As  a  rule  the  butcher 
goes  to  the  'cooler,'  inspects  the 
carcass  he  wishes  to  buy.  and  if  it 
nuits  him  he  purchases  It  and  it  is 
delivered  to  him  at  his  shoo,  and 
he  pays  therefor  at  the  cooler"). 

19.  See  Homicide  [21  Cyc  7B8,  789 
text  and  note  10,  794  text  and  note 
621. 

90.    Standard  D. 

[a]  A  seaanaa.— "A  'cooper*  Is  a 
seaman  in  contemplation  of  law, 
though  he  has  peculiar  duties  on 
board  of  the  ship.  He  is  so  treated 
in  the  shipping  articles;  and  he  is, 
like  common  seamen,  bound  to  do 
ordinary  ship's  duty,  such  as  stand- 
ing watch,  assisting  in  navigation, 
handling  sails,  etc.  He  receives  an 
extraordinary  compensation  for  his 
duties  as  cooper,  not  as  superseding, 
but  as  adding  to.  the  common  sea- 
man's duty."  U.  S.  V.  Thompson.  28 
F.  Cas.  No.  16,492,  1  Sumn.  188.  169. 

81.  Webster  D.  [qnot  Wllklna 
Shoe-Button  Fastener  Co.  v.  Webb, 
89  Fed.  982,  987]. 

tt.  Webster  D.  [quot  Wllklns 
Shoe-Button  Fastener  Co.  v.  Webb, 
89   Fed.   982,   987]. 

93.  Wllklns  Shoe-Button  Fasten- 
er Co.  V.  Webb,  89  Fed.  982,  987. 

[a]  Thtis  "separate  machines  may- 
be Included  In  the  same  patent, 
though  distinct  and  Independent, 
where  each  is  the  complement  of  the 
other  in  the  accomplishment  of  the 
same  general  end,"  or  which  eoHnerate 
to  accomplish  a  single  result.  Wllklns 
Shoe-Button  F'astener  Co.  v.  Webb, 
89  Fed.  982. 

94.  Black  t..  D. 

35.  Swisher  v.  Illinois  Cent.  B. 
Co.,  182  111.   633,  547,   65  NB  666. 

96,  Black  L.  D.  [clt  Mills  PoL 
Boon,  p  142]. 
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COOPERATION  — COPEMAN  OB  C0PE8MAN 


operation"  and  "complex  co-operation."*^ 

I&  patmt  law.  In  nsing  the  term  as  applied  to 
patents  the  courts  do  not  mean  merely  acting  to- 
gether or  simultaneously,  but  unitedly  to  a  common 
end,  a  unitary  result;^  not  acting  together  but 
united  to  a  common  end."  Each  and  every  part 
must  have  its  subfunction  to  perform,  and  each 
must  have  a  certain  relation  to,  or  dependence  on, 
tbe  other.*" 

OOOPE&ATITE.*^  Promoting  the  same  end;** 
helping;**  acting  together  to  accomplish  the  same 
end.** 

OooperatiTe  assodationa.*'  In  a  broad  sense  all 
associations,  whether  corporations  or  partnerships, 
are  cooperative,  if  all  the  members,  either  by  .their 
labor  or  capital,  or  both,  coop>erate  to  a  common 
purpose.**  There  is,  undoubtedly,  in  the  popular 
use  of  the  terms,  a  more  limited  sense,  although 
the  precise  limits  are  not  well  defined;*'  and  there 
is  no  legal,  as  distinguishable  from  their  popular, 
signification.** 

Oo<^erati7e  society.**  A  onion  of  individuals, 
commonly  laborers  or  small  capitalists,  formed  for 
the  prosecution  in  common  of  a  productive  enter- 
prise, the  profits  being  shared  in  accordance  with 
the  amount  of  capital  or  labor  contributed  by  each 
member.** 

OO6PTATION.  A  concurring  choice;*^  the  elec- 
tion, by  the  members  of  a  close  corporation,  of  a 
person  to  fill  a  vacancy.**' 

OOdRDINATE.**     In  the  phrase  "muscles  ap- 


parently co-ordinating,"  the  term  preanpposes  a 
mental  condition.** 

With  ref  erance  to  the  thzM  departawBta  of  stati, 
the  word,  whenever  and  wherever  used,  imphes 
equality  and  rank,  importance,  independence,  and 
dignity,**"**  as  distinguished  from  inferior,  which 
when  used  to  characterize  a  court,  officer,  or  person, 
imports,  comparatively  qteaking,  subordinate  juris- 
diction, lowliness  of  official  position,  or  'feebleness 
of  mind,  etc.,  and  can  never  be  extended  by  eon- 
stmetion  to  include  courts  of  superior  jurisdiction, 
offioere  of  higher  rank,  or  persona  of  stzonger  intel- 
lectuality.*' 

OOPABOENAST.**  ' 

OOFABOEKEB.** 

0OPASTICEF8.  In  old  English  law,  a  copar- 
cener.* 

OOPABTIES.*^  As  employed  in  some  statutes  a 
term  meaning  parties  to  a  judgment  appealed 
from,'*  as  distinguished  from  coplaintiffs  or  eode- 
fendants  to  the  action.** 

OOPAKTNEB.** 

OOPABTNEBSHIP.** 

OOPABTNBBY.  In  Scotch  law,  the  contract  of 
copartnership.** 

OOPABTT." 

OOPE.  A  term  used  to  denote  a  part  of  the 
double  sandfilled  flask  within  which  a  foandry  pat- 
tern has  been  placed  and  the  casting  made.^        f 

OOPEMAN  or  OOPESMAK.    A  chapman.** 


07.  Black  U  D.  [cit  Mills  Pol. 
Bcqn.  p  142]:  Swisher  v.  Illinois 
Cent.  R.  Co.,  182  111.  BS3,  M7.  65  NE 
656  (where  It  Is  said:  "The  two 
clauses  draw  a  contrast  between,  or 
set  over  against  each  other,  co-op- 
eration In  a  particular  business  and 
habitual  association  in  the  perform- 
ance of  duties.  But  whether  the  co- 
operation is  in  a  particular  business 
In  the  same  line  of  employment,  or 
there  is  habitual  association  in  the 
performance  of  duties,  in  either  case 
the  situation  of  the  parties  must  be 
such  that  they  may  exercise  a  mu- 
tual influence  upon  each  other  pro- 
motive of  proper  caution.  Persona 
can  be  directly  co-operating'  with 
each  other  In  a  particular  business 
In  hand,  and  still  not  be  in  such  a 
position  that  one  could  influence  the 
other  so  as  to  make  him  cautious"). 

88,  Hoffman  v.  Young,  2  Fed.  74, 
77  fquot  Paul  Boynton  Co.  v.  Morris 
Chute  Co..   82  Fed.   440.   444]. 

89.  Holmes  Burglar  Alarm  Tel. 
Co.  V.  Domestic  Tel.,  etc.,  Co.,  42  Fed. 
220    227 

30.  Hoffman  v.  Toung.  2  Fed.  74, 
77  [quot  Paul  Boynton  Co.  v.  Morris 
Chute  Co..    82  Fed.   440.  444]. 

31.  OoOperatlv*  Insurano*  see 
Insurance  (22  Cyc  1410]:  Mutual 
Benefit  Insurance  [29  Cyc  1]. 

33.  Hawthorn  v.  Peo.,  109  111.  802, 
Sit,  60  AmR  «10. 

[a]  The  tenna  "co-oparatlTe  or 
AMmbA  plan"  used  as  convertible 
terms  In  a  statute  see  Hawthorn  v. 
Peo..    109   III.   802,    318,    50   AmR    810. 

aSl  Hawthorn  v.  Peo.,  109  111.  802, 
SIS,   60  AmR  610. 

3C  Hawthorn  v.  Peo.,  109  III.  802. 
SIS.  BO  AmR  (10  (where  It  Is  said: 
"This  being  the  meaning  of  the  word, 
It  seems  to  describe  the  business 
transacted  by  appellants  and  those 
who  furnish  the  milk  to  be  manu- 
factured. They  all  promoted  the 
same  end,  and  hence  cooperated. — 
the  farmers  by  furnishing  the  milk, 
and  appellants  by  manufacturing  and 
selling  the  product.  Whatever  the 
factory  be  locally  called,  it  Is  mani- 
festly operated  on  the  cooperative 
plan.       This     establishment     being 


62 
38 


52 
S8 


62 
88 


within  the  meaning  of  the  term 
'cooperative'  plan  of  manufacturing 
butter  and  cheese,  it  Is  found  in  both 
the  title  to  and  in  the  body  of  the 
act,  and  the  constitutional  require- 
ment   is   fulfilled"). 

3S.  See  generally  Associations  6 
C.   J.  p   1830. 

86.  Flnnegan  v.  Noerenberg, 
Minn.  289,  68  NW  1160,  1161, 
AmSR  662,  18  LRA  778. 

37.  Flnnegan  v.  Noerenberg, 
Minn.  239,  63  NW  1160,  1161, 
AmSR   562.    18    LRA    77». 

88.  Flnnegan  v.  Noerenberg. 
Mlrvn.  239,  63  NW  1160.  1161. 
AmSR  662.   18   LRA   778. 

38.  See  also  Associations  6  C.  J. 
p  1330;  Mutual  Benefit  Insurance 
[29  Cyc  1]. 

4a  Century  D.  [quot  Flnnegan  v. 
Noerenberg,  62  Minn.  239,  244.  63  NW 
1160,  38  AmSR  652,  18  LRA  778 
(where  the  court  said  further:  "Tak- 
ing the  distinctive  feature  of  a  co- 
operative society  to  be  that  It  is 
made  up  of  laborers  or  small  cap- 
italists, it  is  manifest  that  the  chap- 
ter intends  to  deal  with  Just  that 
sort  of  associations.  Not  only  does 
it  contemplate  that  the  operations  of 
the  corporations  shall  be  local,  but 
the  capital  stock  Is  limited  to 
{60,000,  the  stock  which  one  member 
may  hold  to  $1,000.  No  one  can 
become  a  shareholder  without  the 
consent  of  the  managers,  and  no  one 
Is  entitled  to  more  than  one  vote")]. 

41.    Black   L.    D. 

48.    Black  L.  "D. 

43.  CoOrOlnata  jnsladletlon  see 
Courts  [11  <3yo  982]. 

44.  Peo.  v.  James,  6  Cal.  A.  427, 
429,  430.  90  P  6(1. 

[a]  Sn1>ordlaat»  oompaTed. — ^The 
terms  "coordinate"  and  "subordi- 
nate" are  often  applied  as  a  test  to 
ascertain  the  doubtful  meaning  of 
clauses  in  an  act  of  parliament.  If 
there  be  two,  one  of  which  is  gram- 
matically governed  by  the  other,  It 
is  said  to  be  "subordinate"  to  it;  but. 
If  both  are  equally  governed  by  the 
same  third  clause,  the  two  are  called 
coordinate.     Wharton  L.  Lex. 

Woods  v.   Sheldon,   9   S.  D. 


392.  68  NW  (02,  609  (per  Fuller.  J.). 

47.  Woods  V.  Sheldon,  9  8.  D.  ISi 
69  NW  602.  609  (per  Fuller,  J.).  See 
also  Inferior  [22  C^c  718]. 

4&  See  Tenancy  to  C:!ommon  [31 
Cyc  6]. 

40.  See  Tenancy  in  Common  [38 
Cyc   6]. 

00.  Black  L.  D.  See  alao  Tenancy 
in  Common  [88  Cyc  6]. 

SI.    Ooparttosi 
Admission    of    one    against    another 

see  Evidence   [18  C^yc  980]. 
Competency  of   one   for   another  see 

Witnesses   [40  C^c  2246]. 
Discontinuance    as    to    one   affecting 

others   see  Dismissal  and  Nonsuit 


[14  C^yc  411]. 
udg         ■    " 


Judgment  for  or  against  one  affect- 
ing others  see  Judgments  [23  Cyc 
(901. 

See  also  Appeal  and  Error  {I  951- 
961;  Parties  [30  Cyc  1]. 

68.  Inman  v.  Vogel.  141  Ind.  138, 
40  NE  666.  668;  Gregory  v.  Smith, 
189  Ind.  48.  38  NE  396.  396;  Logan 
V.  Logan.  77  Ind.  668,  6(0;  Hadley  t. 
Hill.  73  Ind.  442.  448,  449;  Hllde- 
brand  v.  Sattley  Mfg.  Co.,  26  Ind.  A 
218.  67  NE  594.  695. 

03.  Inman  v.  Vogel.  141  Ind.  138. 
40  NE  666.  666;  Gregory  v.  Smith, 
139  Ind.  48,  88  NE  396.  896;  Loean 
V.  Logan.  77  Ind.  668,  560;  Hadley 
V.  Hill.  73  Ind.  442,  449;  Hlldebrand 
v.  Sattley  Mfg.  Co.,  26  Ind.  A.  218.  6T 
NE  594.   696. 

S4.    See  Partnership  IW  Cyc  334]. 

86.  See  generally  Partnership  (30 
Cyc  334]. 

se;r  Burrlll  L.  D.  [clt  Bell  D.]. 
See  generally  Partnership  [SO  Oe 
3341. 

57.     See  Cojmrtles  ante   this  page. 

08.  Sandt  v.  North  Wales  Fdy. 
Co.,  214  Pa.  216.  21(,  (3  A  696  (where 
the  court  said:  "After  the  cast  is 
completed  it  Is  necessary  to  clean 
out  the  sand  from  the  'cope'  and 
this  Is  done  by  ramming  It  out  with 
an  iron  or  wooden  bar.  The  cope  is 
hoisted  by  a  crane  and  suspended  by 
chains  to  a  hook.  The  sand  is  then 
punched  or  rammed  out"). 

69.  Black  L.  D.  See  also  (%ap- 
man,  11  C.  J.  p  288. 


For  latw  e— «,  davelopaMBta  and  el^ancM  in  the  law  Me  cumulative  Annotations,  same  title,  page  and  note  number. 
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OOPSmATB.  A  merohant;*"  a  partner  in  mer- 
dumdiae.*^ 

OOPIA  VEBA.**  In  Scotch  praetiee,  a  trae 
copy;""  words  written  at  the  top  of  the  copies  of 
instruments.** 

OOFPEB.  A  metal  distinguished  from  all  others 
by  its  peculiar  red  color;"  a  copper  coin;"  a 
penny  ;*^  a  cent.*  The  term  as  applied  to  coin  in- 
cludes bronze  or  mixed  metal,  and  every  other  kind 
of  eoin  inferior  in  value  to  silver."*  Colloquially, 
the  term  has  been  used  to  signify  a  policeman.^ 

Oopper  cash.  A  "oash,"  or  copper  cash,  is  a 
Chinese  coin  composed  of  copper  and  lead,  or  copper 
and  nickel,  and  nsed  in  China  as  money  by  count." 
It  is  the  only  Chinese  coin  used  in  China.''' 

Oopper  coin.  A  term  meaning  copper  money  gen- 
erally, and  not  a  single  eoin,  nor  any  specific  num- 
ber or  kind  of  coins,"  as  the  word  "coin,"  without 
any  prefix,  means  metallic  money  generally.^* 

OOPPEBED.  Covered  or  sheathed  with  sheets  of 
eopper." 

Coppered  ship.  A  term  which  may  vary  accord- 
ing to  circumstances,  and  the  nature  and  extent  of 

eo.  Black  Li.  D.  S«a  also  Uerchant 
t27   Cyc  478]. 

61.  Black  L.  D.  See  renerally 
Partnership    [SO  Cyo  3S41. 

aa.     See  Copy  post  this  page. 

63.  Black  L.   D. 
[a]      ZUnatxaitloB    of    WM    of    th« 

tWBU — Uchiltrle'8   Case,   t   How.   St. 
Tr.  427.  430.  4U. 

64.  Black  K  D. 

65.  Century  D. 
68.  Century  D. 

87.  Century  D. 
68.  Century  D.  See  also  Cent  11 

C.  J.  p  7S. 

ee.  Stroud  Jud.  D.  See  also  Coin 
11  C.  J.  p  866. 

70.  Peo.  T  .Connor,  68  Hun  78,  70, 
22  NT  689. 

71.  Crocker  v.  Redfleld,  6  F.  Ca». 
No.  S.400,  4  Blatchf.  878,  378  (where 
tbe  court  said:  "The  pieces  were 
composed  of  60  per  cent,  to  70  per 
cent,  copper,  and  30  per  cent,  to  40 
per  cent,  of  lead  or  nlokel").  See 
also  Coin  11  C.  J._p  »(». 

73.  Crocker  v.  Redfleld,  •  F.  Cas. 
No.  3,400.  4  Blatchf.  878.  18  HowPr 
(N.  Y.)  St. 

78.  Com.  V.  Gallasher,  16  Qray 
(Mass.)  240.  241  (where  It  was  held 
that  a  complaint  for  larceny  of 
"copper  coin  of  the  value  of  two 
dollars  and  seventy-flve  cents"  sufll- 
eiently  describes  the  kind  and  value 
of  property  stolen). 

74.  Com.  V.  Qallasher,  16  Gray 
(Masa)  240,  241.  See  also  Coin  11 
C.  J.  p  9B5.  ' 

7a.   CMitury  -D. 

TK  Ebitfu-d  v.  New  Bneland  Mar. 
Ins.  Co.,  11  F.  Cas.  No,  6,282,  1  Sun^n. 
218    223.' 

77.  Hasard  ▼.  New  Bncland  Mar. 
Ins.  Co.,  11  F.  (3a«.  No.  6,282,  1  Sumn. 
218     222 

78.  Hasard  v.  New  England  Mar. 
Ins.  Co..  11  F.  Cas.  No.  6,282.  1 
Sumn.    218,   223. 

n.  Freeman  v.  Baker,  5  C.  A  P. 
47B,  476.  24  BCIi  668. 

80u    Stroud  Jnd.  D. 

[a]  Sk*  term  !■  AMlrsA  from  the 
Preneh  word  "eoupar,"  to  out,  and 
has  probably  the  same  meaning  as 
underwood.  Stroud  Jud.  D.  See  also 
Underwood   [39  Cro  6801. 

81.   See  also  Coition  11  C.  J.  p  957- 

88.  Anonymoufi,  89  Ala.  291,  292, 
7    S  100,  18  AmSR  116,  7  LRA  425. 

83:  Anonymous,  89  Ala.  291,  292, 
7  S  100,  18  AmSR  116,  7  LRA  426. 
See  also  State  v.  McOruder,  126  Iowa 
741,    746,    101    NW   646. 

84.  A  maxim  of  Lord  Bacon,  mean- 
ing: "Tbe  coupling  of  words  together 
shows  that  they  are  to  be  under- 
stood In  the  same  sense."  Broom 
Leg.   Max.  p  447. 

[a]  Boope  of  maTfm  —It  is  in- 
tended   to    aid    in  -arriving    at    the 


the  voyage.^*  It  may  mean  that  the  bottdm  'oi  the 
keel  and  the  sides  of  the  keel,  as  well  «s  ttn  sides 
of  the  vessel,  are  covered  with  copper;"  or  a  ship 
coppered  on  her  sides  and  also  on  the  sides  «tf  her 
keel,  and  not  on  the  bottom  of  the  ked,  vt  falsa 
keel." 

OOPPES-FASTENED.  The  term,  in  referene* 
to  a  ship  copper-fastened,  means  that  aH  the  tiotta 
under  the  water,  which  go  throng  ihe  keel,  keelsm, 
stem  box,  stem  post,  and  stem  should  be  of 
copper." 

OOPPIOE.  Properly  speaking,  it  means  oak,  ash, 
or  other  wood  cut  at  intervals  of  less  than  tvdn^ 
years,  so  that  it  springs  again  from  the  same  stool 
or  stub.'" 

COPULATION."  The  act  of  gratifying  aexuri 
desire,**  the  consummation  of  marriage.**     ' 

OOPULATIO  VEBBOKUM  INSIOAT  AOCEP- 
TATIONEM  m  EODEM  SEKSU.** 

COPT.**  As  a  noon.  In  ordinaiy  parlaaee  ttie 
word  "copy"  means  not  a  reproduction  of  Wlj  • 
portion  of  the  thin^  copied,  but  of  the  whide  of 


meaning  of  the  parties.     Coondoo  ▼. 
Watson.  9  App.  CaM.  661,  669. 

[b]  AypUsd  or  esnlalasd  lai  Sal- 
tonstall  V.  Sanders,  11  Allen  (Mass.) 
446.  470;  Fowler  v.  Danvers,  8  Allen 
(Mass.)  80,  86  (where  the  court  said: 
"The  maxim  of  L^ird  Bacon,  Copulatlo 
verborum  Indioat  acceptatlonem  In 
eodem  sensn.  Is  a  safe  and  sound 
rule  in  the  construction  of  doubtful 
phrases  and  sentences;  and,  unless 
there  is  something  to  Indicate  a  dif- 
ferent Intent,  It  is  fair  to  presume 
that  a  word  in  question  and  those 
which  surround  it  or  immediately 
follow  it  are  designed  to  be  ejusdem 
generis,  and  referrlble  to  the  same 
subject  matter,  or  to  be  interpreted 
in  a  similar  sense");  State  v.  Bryant, 
93  Mo.  273,  283,  6  SW  102;  Ex  p, 
Marmaduke,  91  Mo.  228.  869,  4  SW 
91,  60  AmR  260;  McNIchol  v.  V.  S. 
Mercantile  Reporting  Agency,  74  Ho. 
467.  463:  McLaughlin  v.  Bardsen,  60 
Mont.  177,  187,  146  P  964;  State  v. 
Oedicke,  43  N.  J.  L.  86,  89  [clt  Broom 
Leg.  Max.  p  460]  (where  the  court 
said:  "The  collocation  of  the  words 
In  this  statute  requires  that  the 
thing  used  to  ettect  the  mlacarriage 
should  be  noxious — that  is.  hurtful. 
The  words  "poison,  drug,  medicine  or 
noxious  thing,'  Indicate  the  character 
of  the  means  that  must  be  used.  The 
rule,  copulatlo  verborum  Indlcat  ac- 
ceptatlonem In  eodem  sensu,  and  the 
maxim  noscitnr  a  sociis,  govern  the 
oonstmetlon  of  these  words  as  they 
stand  connected  in  this  statute"); 
Gibson  v.  Gibson,  48  Wis.  28,  S3,  28 
AmR  627;  Atty.-Oen.  v.  Chicago,  etc, 
R.  Co.,  36  Wis.  426.  619  (where  the 
court  said:  "We  are  to  be  guided  in 
the  application  of  the  uncertain,  by 
its  certain  associates");  Coondoo  v. 
Watson,  9App.  Cas.  661,  669. 

86.    Oopjrt 
Account  annexed  or  filed  with  plead- 
ing  see   Accounts   and  Accounting 
IJ  167,  158;  Pleading  [31  Cyc  6901. 
Admissibility    in    evidence    see    Evi- 
dence  [17   Cyc   223,   447.   612,   636]; 
Statutes   [36  C^c  13S61. 
Appraisement    of    land    for  Judicial 
sale  see  Judicial  Sales  [24  Cyc  16], 
Articles    of    incorporation    as    proof 
of  corporate  existence  see  Corpo- 
rations  [10  Cyc  239]. 
Book    entry    as    subject    of    conver- 
sion see  Trover  and  Conversion  [38 
C!yc   2014J. 
Certiorari,   copy  of  record  In  return 

see  Certiorari  J  270. 
Claim    against    decedent    estate    see 
Executors   and   Administrators   [18 
Cyc  4»8]. 
Corporate    book    or    paper,    right    of 
shareholder  to  make  see  Corpora- 
tions  flO  Cyc  958]. 
Costs,    charge    for,    taxable    as    see 
Costs  [11  t^c  112]. 


Defectively  acknowledged  s«s  Ao- 
knowledgments   S|    66,    57.. 

Fee  for  furnishing  see  Clerlts  of 
Courts  t  8>:  Sheriffs  and  (;e'nst»> 
bles  [36  C^c  16871:  United  States 


[39  Cyc  8001. 
orftery  see  F< 
1397] 


Porftery   see  Forgery    [19   Cyo   18S7, 


Habeas  corpus  see  Habeas  Corpus 
[21   Cyc  813,   317].  . 

In  admiralty  proceedings  see  Admi- 
ralty i{  263,  263. 

Indictment  or  information  see  (2rtn>- 
inal  Law  [12  C!yc  322,  611);  Indict- 
ments  and  Information  [82  Care 
221]. 

Judgment,  as  exhlMt  In  anlt  for 
equitable  relief  see  Judgments  rxl 
Cyc  1043]. 

Mandamus  to  compel  stenographer 
to  furnish  see  Mandamus  [26  C^e 
208]. 


Opinion    of    court,    duty    te    furnish 

see  Reports  [34  Cyc  161 1,  161,61. 
Order   of  court    servioe   by  iie&  ud- 


ders   [29    Cyc   1617]. 
Papers  on  appeal  see  Appeal  and  Br- 

ror  }  2221. 
Pleading,  as  item  of  cost  see.O>sta 

[11  Cyc  132]. 
Process,   service  of  see  Process  [U 

Cyc  466,  6131.  , 

Public  land  office  record  gee  PubTIa 

Lands   [32  Cyc  1046]. 
Record,   right   to   make   see  Reeords 

[34   Cyo  692J.  , 

Recovery    of,    by    replevin    see    Re- 
plevin [34   Cyc  14661. 
Secretary  of  state,  duly  ia  to  t>rei>- 

aratlon  of  see  States  [36  C^c  866). 
Unacknowledged      see     Acknowtedg- 

menu  il  21.  22. 
Writ   waa   other  papers  authojrlslng 

arrest   in   civil,  action   see  Arren 

I   218. 

AtatxMt  as  oo^  see  Abstract  1 
C.  J.  P  364  notes  66   [c],  67. 

Oernlled  oopr  see  Certified  Conx 
11  C.  J.  p  78.  . 

Duplicate  and  enamiwea  ogjfw  Oii^ 
tlnguished  see  Duplicate  (14  Qre 
1122  note  66]. 

Bvsrv  oopr  see  Every  [16  (Tye  tlS 
note  76j. 

Bzaot  copy  see  Eicact  [17  C^e  8Sl 
note   22]. 

BzempIUlad  copy  see  ExerapUfioA- 
Uon    nf  Cyc  13681. 

ran  eop7  see  Full  [20 .  Cyc  86B 
note  88]. 

Fiiu.  tnMt  aad  eomek  eopy  see 
PullTio  care  865  note  871, 

Kettatpress  oapj  see  Letfarpreas 
Copy  [25  C;yc  186]. 

OSoe  oopx  see  Office  Copy  [29  Cye 
1365]. 

Vrae  copy  see  True  (33  Cre  ail4 
note  ?]. 

due  and  ooBiplata  oopr  see  Cor- 
rect  [10  Cyc  1366  note  flTl. 

Xros  aad  ooireot  oopy  see  Correct 
[10  Cyc  1366  note  30]. 
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COPY 


i(.**  It  faaa  been  defined  as  a  branaaript  from  an 
original;*^  a  transoript  of  an  original  writing^"  a 
true  tranapript  of  an  original  writing;"  a  writing 
like  another  writing;*"  a  document  which  is  taken 
or  written  from  another,  as  opposed  to  an  origi- 
nal;*^ that  which  comes  so  near  to  the  original  as 
ito  give  to  every  person  seeing  it  the  ides  created 
ij  the  original;*^  a  r^roduction  or  imitation,  as 


of  a  writing,  printing,  drawing,  paiutiug,  or  other 
work  of  art,  so  as  to  have  another  or  others  similar 
to  the  original  ;**  a  completed  leprodnetion;**  one 
of  a  set  or  number  of  reproductions  or  imitatioiis 
containing  the  same  matter,  having  the  same  form 
and  appearance,*'  or  executed  in  the  same  style, 
etc.,  as,  for  instance,  a  copy  of  the  book  printed 
sixty  years  ago;**  an  individual  book,  as  a  eopy  of 


t  88;  Johnson  v.  Weed-Parsona 
Printing  Co^  86  Hisc.  S2g,  62«,  74 
liYS  878.  To  Buna  effect  U.  S.  v. 
InaurKenta.  26  F.  Caa.  No.  15,443,  2 
pall.  186.  lis  Xbolding  that  a  "copy 
sf  the  .  .  .  Indictment,"  directed 
nnder  an  act  of  congresa  to  be  fur- 
nlahed  to  pvraons  acouaed  of  trea- 
aon,  muat  contain  "a  copy  of  the 
*caption");  Weat  Winsted  Sav.  Bank, 
etc.  Assoc  v.  Ford.  27  Conn.  282,  71 
AmD  66;  McCormlck  v.  Brookfleld, 
4  N.  J.  L.  78;  Union  Furnace  Co.  Vj 
Shephei^a,  I  HUl  (N.  T.)  41S:  Upde- 
graa  V.  Perry,  4  Fa.  291;  Bdmlaton 
y:  Schwan,  18  Serg.  &  R.  (Pa^  186; 
piCkUison  V.  Cheaapeake,  etc.,  R.  Co., 
7  W.  Va.  890;  Dunbar  v.  Phenlx  Ins. 
Co),  n  Wla.  492,  40  NW  886  (hold- 
ing that  a  copy  of  an  application 
for  tnauranoe  without  the  copy  of 
the  applicant'a  signature  thereto  Is 
not  a  copy  within  the  meaning  of  a 
BtAtuta  requiring  Are  insurance  cem- 
panles,  on  the  lasue  or  renewal  of  a 
Follcy,  to  attach  to  such  policy  a 
true  copy  of  any  application  or  rep- 
resentation of  the  assured);  Cook  v. 
■Vaughan,    4    M.    &    W.    69,    160    Ke- 

8 Tint  1846  (where  a  writ  of  capias 
eecribed  defendant  by  the  addition 
of  "gentleman,"  which  jirord  was 
omitted  In  the  copy  served,  and  It 
was  lield  that  this  was  not  a  copy 
of  the  writ,  in  compliance  with  the 
statute  regulating  the  mode  of  serv- 
ice); Rogera  v.  Jewett,  12  MonthL 
KepkS  840.    .  .     „     , 

,87.  Webster  D.  [Quot  Kaalaea 
t>lantatlon  v.  Bolabola,  8  Hawaii  818, 
822;  Johnson  v.  Weed-Parsons  Print- 
ing Co.,  86  Miac.  628,  629,  74  NTS 
71- 


878] 
..la] 


a««iv«a«Bt    to 


ootlglaaL"— 

v.     Werck- 

67,  18   CCA  431 


Pierce,    etc.,    Mfg.    Co.    v.    Werck- 

melster,  72  Fed.  64, 

(In  copyright  law).     _     ..  ^ 

(b]  Mm  m— Tilng  •  ftupUcata  orlg- 
Iwal  I  Tn  construing  a  form  in  bank- 
ruptcy proceedings  (Form  No.  4,  18 
S(5t  XX)  which  directs  that  "a 
copy  of  said  petition  [In  involuntary 
bankruptcy],  together  with  a  writ  of 
aubjKsna,  be  served."  as  therein  pro- 
vided, the  court  said:  "When,  there- 
fore, the  act  provides  that  a  petition 
■hall  -be  filed  in  duplicate,  'one  copy 
for  the  clerk  and  one  for  service  on 
the  bankrupt,'  It  must  be  held  to 
have  intended  that  one  petition  in 
the  form  of  two  duplicate  originals 
'Should  be  filed.  The  use  of  the  term 
xopy'  In  such  a  connection  is  not 
unusual.  A  deed  executed  in  dupli- 
cate la.  not  In  legal  contemplation 
two  deeds,  but  only  one,  and  it  is 
quite  common  to  say  that  A  holds 
one  copy  and  B  the  other."  In  re 
Btovenson,  94  Fed.^110,  116. 

(c]  "Oopy  of  say  paper  on  flle." — 
'The  term  as  used  in  a  statute  allow- 
ing the  supervisor  of  elections 
fifteen  cents  a  folio  for  a  copy  of 
any  paper  filed  In  his  ofilce  means 
a  copy  certified  and  issued  by  the 
supervisor  as  a  copy;  not  a  dupli- 
cate printed  copy  of  an  original 
paper  Issued  as  an  original  docu- 
ment, Mulrhead  v.  U.  S.,  13  Ct.  CI. 
251.   256. 

(d]  "A  oopy  of  a  docket  •atry," 
certified  to  be  "as  full  and  complete 
as  the  aarae  now  remains  of  record 
In  said  court,"  is  not  such  a  tran- 
script of  the  record  as  is  directed 
to  be  filed  by  a  statute  for  the  pur- 
poae  of  tranaferring  Judgment  from 
one  court  to  another  court  In  the 
commonwealth,  although  the  term. 
"in  legal  or  common  parlance.  Is  not 
understood  to  mean  a  copy  of  the 
whole    record,    but    rather    the    con- 


trary. And  in  most  cases,  the 
language  would  be  understood  to 
mean  something  less  than  the 
whole."  Updegraff  v.  Perry,  4  Pa. 
291,  294.  196.  But  see  Bdmiaton  v. 
Schwartz,  13  Serg.  &  R.  (Pa.)  135 
(where  it  was  held  that  a  certificate 
from  the  prothonotary.  annexed  to 
the  exemplification  of  a  record, 
"that  the  paper  was  truly  copied 
from  the  record."  importa  that  it 
is  an  entire  copy,  ana  not  a  mere 
extract). 

[e]  oaflioa  eopy«— (1)  Where  a 
carbon  copy  of  a  letter  la  taken  and 
filed  by  the  sender,  the  original  copy 
being  signed  and  mailed,  the  carbon 
is  a  "copy"  and  not  an  original. 
McDonald  v.  Hanks,  62  Tex.  Civ.  A. 
140,  148.  113  SW  604.  (2)  A  carbon 
copy  of  any  longhand  transcript  of 
a  stenographer's  ofilcial  notes,  made 
by  the  stenographer  at  the  time  that 
he  makes  the  transcript  and  aa  a 
part  of  that  transaction,  la  not  a 
''copy,"  tn  the  sense  In  which  the 
word  "copy"  la  ordinarily  used,  any 
more  than  several  books  or  news- 
papers printed  on  the  same  preaa  at 
the  aame  time  and  from  the  aame 
type  are  copies  of  each  other.  Har- 
mon V.  Terr.,  IB  Okl.  147,  164,  7»  P 
76B. 

ee.  Ticonlc  Bank  v.  Stackpole,  41 
Me.  802,  805  (distinguishing  between 
a  copy  and  a  certificate).  See  also 
Certificate  11  C.  J.  d  76. 

80.  Anderson  L.  D.  [quot  Smith 
V.  Smith,  33  Pa.  Co.  113,  114.,  1161; 
Bouvier  li.  D.  [quot  Kaalaea  Planta^ 
tlon  V.  Bolabola,  8  Hawaii  818,  822; 
McCualg  V.  City  Sav.  Bank,  111  Mich. 
366,  868.  69  NW  600  (distinguishing 
between  copy  and  duplicate);  Dick- 
inson V.  Cneaapeake.  etc,  R.  Co.,  7 
W.  Va.  890.  412];  Lipewite  v.  Siglin, 
17  Pa.  Dist.  656,  666  (holding  that  a 
copy  must  necessarily  be  a  true  copy 
or  it  is  not  a  copy  at  all). 

80.  Webster  D.  [quot  Kaalaea 
Plantation  v.  Bolabola,  3  Hawaii  818, 
822;  Johnson  v.  Weed-Parsons  Print- 
ing C^.,  S6  Miac  628.  62»,  74  NTS 
8781. 

91.  RapaUe  *  L,.  L.  D.  [quot  Ras- 
mussen  v.  Baker,  7  Wyo.  117,  140, 
60   P   819.    38    LRA  723]. 

Sa.  West  V.  Francis,  6  B.  A  Aid. 
737.  748.  7  ECL  402,  106  Reprint 
1361  [quot  Hanfstaengl  v.  Baines, 
[1895]  A.  C.  20,  27]  (holding  that 
the  vendor  of  a  print,  being  a  copy 
In  part  of  another,  by  varying  In 
some  trifling  respects  from  the  main 
design,  is  liable  to  an  action  by  the 
proprietor  of   the  original). 

83.  Standard  D.  (quot  Rasmussen 
v.  Baker,  7  Wyo.  117.  140,  60  P  819, 
38  LRA  773].  To  same  effect  White- 
smith Music  Pub.  Co.  v.  Apollo  Co., 
139  Fed.  427,  481  [aff  147  Fed.  226, 
227,  77  CCA  368  (aff  209  U.  S.  1, 
17.  52  L.  ed.  656.  14  AnnCas  628)]; 
Boosey  v.  Whight,  [1900]  1  C!h.  182, 
124.    2  BRC  86. 

[a]  MiotoKcaph.— (1)  A  correct 
photographic  copy  of  an  application 
for  life  insurance,  reduced  In  aise, 
but  legible,  attached  to  the  policy, 
constitutes  a  compliance  with  the 
Pennsylvania  laws  requiring  insur- 
ance companies  to  attach  a  "copy" 
of  the  application  to  polic^ies,  where 
such  application  is  referred  to  and 
made  a  part  of  the  policy.  Arter  v. 
Northwestern  Mut.  ti.  Ins.  Co.,  180 
Fed.  768,  769.  65  CCA  166.  (2)  In 
copyright  law  see  Bracken  v.  Rosen- 
thal. 151  Fed.  136,  137:  Rossiter  v. 
Hall,  20  F.  Cas.  No.  12.082.  6  Blatchf. 
362.  364.  See  also  Copyright  and 
Literary  Property  t  276. 


84.  Century  D.  [quot  Johnson  v. 
Weed-Paraona  Printing  0>.,  36  Miac 
628,  629.  74  NTS  378]. 

88.  Century  D.  (quot  Johnson  v. 
Weed-Parsons  Printing  Co..  86  Misc. 
628.  629,  74  NTS  873;  Hidalgo 
County  Drain.  Dist.  No.  1  v.  David- 
son.  102  Tex.  539,  644,  120  SW  849]. 

[a]  "Copy  of  tk«  bonas."— The 
term  aa  used  in  a  statute  providing 
that  any  drainage  dbitrlct  desiring 
to  issue  bonda  ahall,  before  such 
bonds  are  offered  for  sale,  forward 
to  the  attorney-general  a  "copy  of 
the  bonds"  to  be  iaaued.  meana  that 
one  of  the  bonda  ao  prepared  shall 
be  forwarded  to  the  attorney-general 
for  his  Inspection  and  examination. 
Hidalgo  County  Drain.  Dlat  No.  1  v. 
Davidaon,  108  Tex.  68>,  844.  120  SW 
849. 

88.  Century  D.  [quot  Hidalgo 
County  Drain.  Dist.  No.  1  v.  David- 
son. 102  Tex.  68>,  644.   120  SW  849]. 

[a]  "Oopy  of  a  book.** — A  book 
neceaaarlly  eonveya  the  idea  of 
thought  or  coneeptiona  clothed  In 
langruage  or  In  muaical  characters, 
written,  printed,  or  published.  Its 
identity  aoea  not  constat  merely  In 
the  ideas,  knowledge,  or  information 
communicated,  but  in  the  aame  con- 
ceptiona  clothed  tn  the  aame  words, 
which  make  it  the  aame  composi- 
tion. Stowe  v.  Thomas,  28  F.  Caa. 
No.  13,514,  1  Wall.  Jr.  647.  See  intra 
tbl.       ■ 

[b]  Vranslatlon  dtstlafnlabaa^- 
"A  'copy'  of  a  book  muat  ...  be 
a  tranacrlpt  of  the  language  in 
which  the  concepttona  of  the  author 
are  clothed;  of  aomethtng  printed 
and  embodied  in  a  tangible  shape. 
The  aame  conceptions  clothed  in  an- 
other language  can  not  constitute 
the  aame  composition,  nor  can  it  be 
called  a  transcript,  or  'copy*  of  the 
same  book.  .  .  'Wherein  con- 
sists the  identity  of  a  book?  Or- 
tainly,  bona  fide  imitations,  transla- 
tions, and  abridgments  are  differ- 
ent, and  in  respect  of  property  miy 
be  considered  new  works.'  Generally 
speaking,  a  translation  need  not  con- 
sist of  transferring  from  one  lan- 
guage into  another;  it  may  apply  to 
the  expression  of  the  same  thoughts 
in  other  words  of  the  same  language. 
We  apprehend  that  If  some  one 
should  undertake  to  embody  the 
prlneiplea  and  rules  set  out  In  our 
constitution,  in  other  words  of  onr 
language,  and  rewrite  the  whole  in- 
strument by  the  use  of  different 
words,  but  expressing  the  same 
sense,  such  a  work  could  not  in  any 
correct  aenae,  legal  or  otherwise,  be 
'^er'ominated  the  constitntlon  of  this 
Rtate.  or  even  a  copy  of  it;  and  it 
Is  probable  that  no  one  would  long 
contend  that  it  could  be.  A  trans- 
lation into  another  language  might 
lust  as  completely  preserve,  and  the 
work  composed  of  such  translation 
might  truly  commnnicate.  the  sense 
of  the  constitution.  All  its  rules, 
maxima,  and  deflnitiona  might  be 
found  Uierein  atated.  but  it  would 
not  be  considered  a  copy.  The  sub- 
stance of  its  mandates  would  have 
been  copied,  but  not  the  words  and 
language.  We  have  shown  In  an 
earlier  part  of  this  opinion  that  ac- 
cording to  the  American  understand- 
ing of  the  word,  the  term  'constitu- 
tion' is  not  merely  the  fundamental 
principles  of  government,  but  th* 
written  instrument  containing  them, 
or  such  principles  redaced  to  writ- 
ing. Hence  it  is  clear  that  a  work 
reproducing  such  principles  only,  can 
not  constitute,  in  any  correct  sense; 


For  later  oaaea,  darelopmenta  and  olMBfea  in  the  law  see  cumulative  Annotationa,  aame  title,  page  and  note  number. 
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the  Bible;"  any  single  book  or  seta  of  books  con- 
taining a  composition  resembling  the  orig^al  work, 
as  the  copy  of  a  deed,  or  of  a  bond,  a  copy  of  Ad- 
dison's  works  ;^  a  single  book  or  set  of  books,  or  a 
sheet  reproducing  any  literary  composition,  as  a 
fully  illustrated  copy  of  Dante 'e  Inferno,  etc.  The 
word  is  often  used  in  this  sense  with  reference  to 
snch  things  as  are  executed  in  numbers,  as  for  in- 
stance having  a  copy  of  a  certain  book  is  in  fact 
having  bat  one  of  a  great  number  of  productions 
from  the  same  plates  containing  the  same  matter.^ 
The  book  trade,  however,  does  not  require  that  the 
word  be  given  any  restricted  sense  ;^  it  may  be  used 
with  respect  to  a  single  book  or  volume,'  but  usu- 
ally the  term  does  not  mean  a  single  volume  of  a 
work  but  a  reproduction  of  the  whole  of  it,  without 
regard  to  the  number  of  volumes.*  The  term  has 
also  been  used  in  a  sense  of  "cop3nright,"  signify- 
ing an  incor{)oreal  right  to  the  sole  printing  and 
pnblishing  of  an  intellectual  work  communicated 


by  letters.* 

As  a  verb.  To  make  a  copy  or  copies  of;'  to 
write,  print,  eugprave,  or  paint  after  an  original;^ 
to  duplicate;"  to  reproduce;'  to  transcribe;"  as  lo 
copy  a  manuscript,  inscription,  design,  painting^ 
etc.;'^  to  make  a  copy  of  [a  picture  or  other  woi^ 
of  art]  ■/'  to  reproduoe  or  represent  [an  object]  in 
a  picture  or  other  work  of  art.'* 

Copy  of  the  accoant.  A  statntpry  phrase  which 
has  been  defined  as  a  substitute  for  a  bill  of  par- 
ticulars, which  ought  to  be  equally  minute  and  par- 
ticular, since  the  same  reason  subsists  in  Both 
cases;'*  a  copy  of  the  items  as  entered  in  the  book, 
that  the  opposite  party,  seeing  the  particular^  may 
be  prepared  to  answer  and  defend.** 

OOPTHOLD." 

0OPTHOIiDEB>  A  tenant  by. copyhold  tenure 
(by  copy  of  court-roll)."  In  printing  parlance,  one 
who  reads  copy  for  a  pi^f  reader.'* 


a  copy  of  the  constitution  as  it  is 
usually  understood  and  aocepted. 
'We  are  convinced  that  a  cooy  of 
that  Instrument  can  consist  only  In 
a  reproduction  of  the  words  of  which 
It  is  composed  in  .the  same  relation 
as  they  at'e  there  found,  and  thus, 
aa  a  necessary  consequence,  in  the 
language  In  which  it  Is  written.  No 
doctrine  of  statutory  construction 
will  permit  the  adoption  of  loose 
and  reckless  expressions,  such  as 
calling  a  'translation'  of  the  consti- 
tution a  'copy'  would  amount  to." 
Rasmussen  v.  Baker.  7  Wyo.  117, 
140,  141,  142.  60  P  819.  38  L,RA  773. 
See  supra  [a].  See  Copyright  and 
Literary  Property  J  JOl. 

»7.  Webster  Int.  D.  [quot  Pierce, 
etc.,  Mfg.  Co.  V.  Werckmeister,  72 
Pod.   64.  B7,  18  CCA  431  J. 

98.  Webster  D.  [quot  Johnson  v. 
We«d-Parsons  Printing  Co.,  3S  Misc. 
£28.   629,  74  NTS  37S]. 

99.  Standard  D.  [quot  Johnson  v. 
Weed-Parsons  Printing  Co.,  89  Misc. 
628,   630,  74  NTS  37$]. 

1.  Hidalgo  County  Drain.  Dlst.  No. 
1  V.  Davidson,  102  "Tex.  639.  644,  ItO 
SW   849. 

a.  Johnson  v.  Weed-Parsons  Print- 
ing Co.,  36  Misc.  628,  680,  74  NTS 
»7l. 

8.  Johnson  v.  Weed-Paraona  Prlnt- 
IDR  Co.,  86  Misc.  628,  630,  74  NTS 
S7S. 

4.  Johnson  v.  Weed-Parsons  Print- 
ing Co.,  86  Misc.  628,  630,  74  NTS 
873 

5.  Millar  V.  Tkylor,  4  Burr.  2303, 
2346,  98  Reprint  201  (where  the 
court,  per  Lord  Mansfield  says: 
"Further,  that  this  idea  of  an  au- 
thor's property  has  been  so  long  en- 
tertained, that  the  copy  of  a  book 
seems  to  have  been  not  familiarly 
only,  but  legally  used  as  a  tPchnlcal 
expression  of  the  author's  sole  right 
of  printing  and  publishing  that  work: 


and  that  these  expressions  in  a 
variety  of  Instruments,  are  not  to 
be  considered  as  the  creators  or 
9rlgin  of  that  right  or  property;  but, 
as  speaking  the  language  of  a  known 
and  acknowledged  right;  and,  aa  far 
as  they  are  active,  operating  in  Its 
protection");  Jefferys  v.  Boosey,  4 
H.  L.  Cas.  814.  884.  10  Reprint  681. 
See  generally  Copyright  and  Literary 
Property  i  1. 

e.  Webster  D.  [quot  Johnson  v. 
Des  Moines  L.  Ins.  Co.,  106  Iowa  273, 
276,  76  NW  1011. 

[a]  "Ooplaa  Tor  retan." — Posses- 
sion for  upward  of  thirty  years,  un- 
der a  survey  found  in  the  nandwrlt- 
Ing  of  an  assistant  deputy  surveyor. 
Indorsed  "copied  for  return,"  with  a 
memorandum  by  him  that  there  was 
an  authoj-lty  to  make  It,  the  lines  of 
which  survey  are  marked  on  the 
ground,  is  not  a  sufflcient  foundation 
to  presume  a  warrant  or  authority. 
Wilson  V.  Stoner,  9  Serg.  &  R.  (Pa.) 
39,  42,  11  AmD  664. 

7.  Webster  D.  [quot  Johnson  v. 
Des  Moines  L.  Ins.  Co.,  106  Iowa  27S, 
276,  76  NW  101]. 

[al  "mgrare,  atoll  or  worV  com- 
parsdw'  Where  a  statute  provided 
that  "If  any  person  shall  engrave, 
etch  or  work,  sell  or  copy,"  with  in- 
tent to  deceive,  etc.,  the  court  said: 
"The  word  copy  Is  a  general  term, 
added  tcL  the  more  specific  terms  be- 
fore used,  for  the  very  purpose  of 
covering  methods  of  reproduction  not 
Included  in  the  words  engrave,  etch 
or  work;  and,  if  It  covers  anything, 
should  cover  the  photographic 
method,  which,  more  nearly  than  any 
other,  produces  a  perfect  copy.  This 
construction  of  the  American  Act  la 
sustained  by  the  construction  given 
by  the  English  Courts  to  the  British 
Act,  which  contains  the  word  copy, 
used  in  a  similar  connection."  Ros- 
slter  V.  Ball,  20  F.  C^as.  No.   12,082, 


6  Blatchf.  863,  861,  M4. 

8.  Webster  D.  Cguot  Johnson  v. 
Des  Moines  I^  Ins.  Co.,  105  Iowa  278, 
376,  76  NW  101]. 

9.  Webster  D. 


[quot   Johnson   v. 

o».. 


106  Iowa  278. 


Clark  V.  HiUyer,  S  N.  J.  U  94, 


Des  Moines  L.  Ins.  ' 
276.  75  NW  101]. 

10.  Webster  D.  [quot  Johnson  v. 
Des  Moines  L.  Ins.  Co.,  106  Iowa  278, 
276.  76  NW  101]. 

11.  Webster  D.  [quot  Johnson  v. 
Des  Moines  L.  Ins.  Co.,  lOt  Iowa  tiS, 
276.  76  NW  101]. 

18.  Murray  New  Bias.  D.  (qWt 
Bracken  v.  Rosenthal,  161  Fed.  186, 
1371. 

13.  Murray  New  Bng.  D.  [quot 
Braoken  v.  Boaeathal,  161  F«d.  186, 

96. 

[a]  BUI  of  pwtleDlan  dlstia- 
gwliafl  "A  copy  of  an  accoant  and 
a  bill  of  particulars  do  not  neces- 
sarily mean  the  same  thing.  A  bill 
of  particulars  may  be  demanded  on 
a  claim  which  has  no  reference  what- 
ever to  an  accounting."  Hanson  v. 
Llndstrom.  16  N.  D.  684,  687,  108  NW 
798.  See  also  Moran  v.  Eh<y,  89 
Mont.  617.  618,  619,  104  P  622  (hold- 
ing that  a  "bill  of  particulars"  is 
synonymous  with  "items  of  an  ao- 
counf'  and  distinguishing  the  latter 
term  from  "copy  of  the  account."  aa 
the  term  Is  used  in  a  statute  defining 
the  complaint  In  Justices'  courts  and 
requiring  a  "copy  of  the  account"  to 
be  filed  with  the  statement). 

IB.  MoCormlck  V.  Brookfleld.  4  N. 
J.  L.  78.  80. 

10.    OopyboIAi 
Oenerally  see  Bstatea  (K  Cyo  606]; 

Landlord  and  Tenant  [24  Cyo  1086]. 
As  passing  by  will  see  wiUa  [40  Cyc 

[cit  i  Blackatone 


1060]. 

17.  Black  L.  D. 
Comm.  p  96]. 

18.  W" 


ebster  Int.  D. 
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c.  Affidavit  of  Manufacture  [J?  188-192]  p  1066 

(1)  Necessity  and  Contents  [$  188]  p  1066 

(2)  By  Whom  Made  [$  189]  p  1066  H  r^r^nJo 

(3)  Before  Whom  Made  [J  190]  p  1086                                         Digitized  by  V^OOy  IL 
(4)  Time  of  Making  [j  191]  p  1066 '  *-^ 
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(5)  PenaUv  for  False  Affidavit  [J  192]  p  1067 

d.  Ad  Interim  Copyright  for  Foreign  Booka  ft  193]  p  1067 

e.  Notice  of  Copyright  [4  J  194-197]  p  1067 

(1)  Necessity  for  Notice  and  Effect  of  Omission  H  194]  p  1067 

(2)  Form  and  Contents  of  Notice  [J  195]  p  1068 

(3)  Place  of  Notice  [J  196]  p  1069 

(4)  Number  of  Notices  [J  197]  p  1069 

8.  Requirements  Prior  to  Act  of  1909  [}J  198-219]  p  1069 

a.  Present  Importance  of  Former  Law  [{  198]  p  1069 

b.  Deposit  of  Title  or  Description  of  Work  [U  199-204]  p  1069 

(1)  Statutory  Provisions  [J  199]  p  1069 

(2)  Necessity  of  Deposit  [$  200]  p  1069 

(3)  Sufficiency  of  Copy  [{  201]  p  1070 

(4)  Variance  between  Title  Deposited  and  Title  Publiahed  ft  202]  p  1070 

(5)  Phange  of  Title  after  Deposit  ft  203]  p  1071 

(6)  Who  May  Deposit  Title  ft  204]  p  1072 

0.  Deposit  of  Copies  or  Photograph  of  Work  [U  205-208]  p  1072 

(1)  Statutory  Provisions  [i  205]  p  1072 

(2)  Necessity  of  Deposit  [J  206]  p  1073 

(3)  Sufficiency  cf  Deposit  [  j  207]  p  1073 

(4)  Time  of  Deposit  [j  208]  p  1073 
,     d.  Publication  [H  209-211]  p  1074 

(1)  Necessity  of  Publication  [i  209]  p  1074 

(2)  Time  of  PuMieation  [J  210]  p  1074 

(3)  Place  of  Publication  [{  211]  p  1074 
e.  Notice  of  Copyright  M  212-219]  p  1074 

(1)  SUftviory  Provisions  [{  212]  p  1074 

(2)  Necessity  of  Notice;  Effect  of  Omission  ft  213]  p  1075 

(3)  Form  and  Contents  of  Notice  [U  214-217]  p  1076 

(a)  In  General  [J  214]  p  1076 

(b)  Entry  for  Copyright  [{  215]  p  1076 

(c)  DcUe  of  Entry  [J  216]  p  1077 

(d)  Name  of  Person  Taking  Out  Copyright  [%  217]  p  1077 

(4)  Place  0/  Inscribing  Notice  [$  218]  p  1078 

(5)  On  What  Copies  or  Editions  Required  [$  219]  p  1079 
^.  Vn^Engiitk  Statvtes  ft$  220-238]  p  1082 

1.  Under  Copyright  Act  of  1911  [$$  220-222]  p  1082 

a.  In  General  [$  220]  p  1082 

b.  Publiahed  Works  [$  221]  p  1082 

c.  Unpublished  Works  [i  222]  p  1083 

■   2.  Under  Prior  Salutes  [U  22»-233]  p  1083 

a.  In  General  ($  223]  p  1083 

b.  Publication  [$  224]  p  1083'  / 

0.  Registration  at  StcOioners'  Hall  [$$  225-231]  p  1084 

(1)  Bo(^  [$  225]  p  1084 

(2)  Dramatic  or  Musical  Works  [i  226>  p  1085 

(3)  Engravings,  Prints,  and  Lithographs  [$  227]  p  1085 

(4)  PaintingSii.Draunngs,  and  Photographs  [$  228]  p  1085 

(5)  Sculptures  [$  229]  p  1085 

(6)  Effea  of  Begittration  [i  230]  p  1085 

(7)  Amending  or.  Eifpungirig  Entry. [^  231]  p  1085 
.'  d:  DeposU  of  Copies  [$  232]  ^  1086 

e.  Inscribing  Name  of  Proprietor  and  Date  of  PubUcaiion  [$  233]  p  1086 
C.  Under  Canadian  SUOutee  li  2M]  p'1086 

im.  DURATION  OF  COPTBIGHT  AMD  BENEWAL  OR  XSnEVriSION  OF  -TERM  [H  235-244]  p  1087 
A.  Under  United  States  Statutes  \U  235-239]  p  1087 

1.  In  General  [j  235]  p  1087 

2.  First  or  Original  Term  ft  236]  p  1087 

.      ,         3.  Renewal  or  Extension  of  Term  ft  J  237-239]  p  1088 

a.  Length  of  Extension  [{  237]  p  1088 

b.  Proceedings  to  Obtain  Reneml  or  Extension;  Time  of  \%  238]  p  1088 
,,    .  .        c.  Persons  Entitled  to  Renewed  ft  239]  p  1088 

,  B.  Under  English  Statutes  [{$  240-241]  p  1092 
t  1.  Under  Copyright  Act  of  1911  [J  240]  p  1092 

2.  Under  Prior  Statutes  ft  241]  p  1092 

C.  Under  Canadian  StcUutes  [$  242]  p  1092 

D.  Effect  of  Expiration  of  Copyright  ]  J  243]  p  1093 
£.  Abandonment  or  Loss  of  Copyright  [i  244]  p  1093 

IX.  TRANSFERS,  UCENSES,  AMD  CONTRACTS  ft$  245-262]  p  1094     Digitized  by  CjOOQIC 

A.  In  General  [j  245]  p  1094 O 
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B.  Ammmefd  of  Copyright  M  24ft-252]  p  1094 

1.  In  General  [{  246}  p  1094 

2.  Paiiial  or  lAmited  Assignnuntt  [i  247]  p  1094 

3.  Aui(fnment  Distinguished  from  lAcense  [i  248]  p  1096 

4.  Writing  and  Signing  [$  249]  p  1096 

5.  Recording  [$  250]  p  1097 

6.  Agreement  to  Assign  [$  251]  p  1098 

7.  Construction  and  Operation  [$  252]  p  1090 

C.  Mortgages  [«  253]  p  1100 

D.  Beguea  and  Intestate  Succession  [(  254]  p  1100 

£.  Attachment,  Execution,  Banhruptog,  md  Credxtars'  BHi  [$  255]  p  1100 

F.  Liemses  [{{  256-259]  p  1101 

1.  In  General  [}  256]  p  1101 

2.  Writing  and  Signing  [i  257]  p  1101 

3.  AssignabilUy  of  Licenses  [$  258]  p  1101 

4.  Construction  and  Operation  (^License  Contracts  [$  259]  p  1102 

G.  Contracts  in  Restraint  of  Trade;  Price  RsOrictions  [$  260]  p  1104 
H.  Joint  Oumers  [i  261]  p  1105 

I.  Remedies  and  Procedure  [$  262]  p  1106 

X  INFBINOEMENT  OF  COPTBIOHT  [H  263-33^  p  1106 
A.  General  Rules  [$$  263-296]  p  1106 

1.  DefinUion  of  Infringement  or  Piracy  [$  263]  p  1106 

2.  Rights  Conferred  by  Copyright  [$  264]  p  1106 

3.  Rights  Not  Conferred  by  Copyright  [$(  265-271]  p  1107 

a./nGen«roZ[«265jpll07 

b.  Art  or  SyHem  Expounded  {%  266]  p  1107 

c.  Fads,  Theories,  Speculations,  Ideas,  and  Opinions  [i  267]  p  1108 

d.  Svbjed  of  Work  [i  268]  p  1110 

e.  Form  and  Size  [$  269]  p  1110 

f.  Plan  and  Symbols  Usoi  in  Imparting  Information  [$  270]  p  1110 

g.  Mode  of  Advertising  (J  271]  p  1110 

4.  Component  Parts  of  Copyrighted  Work  [Jj  272-275]  p  lllO' 

a.  In  General  [i  272]  p  1110 

b.  Pidorial  Illustrations,  Maps,  Charts,  Cuts,  Prints,  Engramngs,  Etc.  [§  273]  p  1111 

c.  Composite  Works  and  Periodicals  ($  274]  p  1112 

d.  Title  of  Work  [i  275]  p  1112 
6.  Copying  [U  276-288]  p  1112 

a.  What  Constitutes  Copying[i  276]  p  1112 

b.  Necessity  of  Copying  [{ J  277-278]  p  1113 

(1)  Rule  Slated  (J  277]  p  1113 

(2)  Similarity  or  Identity  without  Copying  [J  278]  p  1113 

c.  Sufficiency  of  Copying  [jj  279-288]  p  1115 

(1)  Reproduction  and  Paraphrasing  [J  279]  p  1115 

(2)  Quantity  and  Qiudily  of  Matter  Copied  [}  280]  p  1116 

(3)  Proportion  of  Defendant's  Work  Copied  from  Plaintiff's  Work  (J  281]  p  111? 


(4)  Competition  between  Respective  Works  [{  282]  p  1117 

(5)  Improvements  and  Additions  [i  283]  p  1119 

(6)  Acknowledgment  of  Source  [{  284]  p  1119 


(7)  Indirect  Copying  [J  286]  p  1119 

(8)  Reproduction  from  Memory  [J  286]  p  1120 

(9)  Reproduction  by  Author  Who  Has  Parted  with  Copyright  [J  287]  p  1120 
(10)  Fair  and  Unfair  Use  [i  288]  p  1120 

6.  Intent  or  Purpose;  Animus  Furandi  (J  289]  p  1121 

7.  Publication,  Sale,  and  Distribution  of  Copies  [}  j  290-291]  p  1122 

a.  In  General  (i  290]  p  1122 

b.  Restrictions  in  Licenses,  Contracts,  and  Notices  [$  291]  p  1123 

8.  Importation  as  Infringement  [J  292]  p  1124 

9.  Repair,  Binding,  or  Restoration  of  Copies  [i  293]  p  1124 

.  10.  Compulsory  Licenses  [J$  294-295]  p  1,125  • 

a.  United  States  Statutes  [i  294]  p  1125 

b.  English  Statutes  U  295]  p  1125 
11.  Extraterritorial  Acts  [J  296]  p  1125 

B.  Particular  Subject  Matter  [{}  297-330]  p  1126 

1.  Books  or  Literary  Works  [{$  297-310]  p  1126 

a.  In  General  [{  297]  p  1126 

b.  Copying  [$  298]  p  1126 

c.  Fair  or  Noninfringing  Use  [{  299]  p  1126 

d.  Extracts  and  Quotations  [$  300]  p  1127 

e.  Translation  [J  301]  p  1128  r^  i 
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h.  AbridgmetUs  [H  304-305]  p  1131  ^ 

(1)  General  Rule  [i  304]  p  1131 

(2)  What  ConstilxUes  Fair  Abridgment  [i  305]  p  1132 
i.  Indexing  [J  306]  p  1133 

j.  Compilations  [U  307-310]  p  1133 

(1)  In  General  [$  307]  p  1133 

(2)  Directories  [j  308]  p  1137 

(3)  Dictionaries  [{  309]  p  1139 

(4)  LatD  Books  [$  310]  p  1139 

2.  Maps  and  Charts  [i  311]  p  1142 

3.  Lectures,  Sermons,  Addresses;  Oral  Delivery  [i  312]  p  1143 

4.  Dramatic  Works  [jj  313-318]  p  1143 

a.  PxMication  and  Sale  [$  313]  p  1143 

b.  Performance  and  Performing  Rights  [J  314]  p  1143 

c.  Place  and  Nature  of  Performance  [}  316]  p  1144 

d.  Scenery  and  Costumes,  [i  316]  p  1144 

e.  Mechanical  Devices;  Moving  Pidures  [{  317]  p  1144 

f.  Necessity  and  Sufficiency  of  Taking  or  Copying  to  Constitute  Infringement  [%  318]  p  1145 
6.  Musical  Works  [{j  319-323]  p  1147 

a.  Printing,  Publishing,  Copying,  and  Setting  [$  319]  p  11^ 

b.  Sufficiency  of  Copying  or  Taking  to  Constitute  Infringement  [$  320]  p  1147 

c.  Performance  and  Performing  Rights  [J  321]  p  1148 

d.  Mechanical  Reproduction  of  Music  [U  322-323]  p  1150 

(1)  In  General  [i  322]  p  1150 

(2)  Compulsory  Licenses  [$  323]  p  1152 

6.  Art  Works;  Prints;  Pictorial  Illugtrationt,  Etc.  [U  324-327]  p  1154 

a.  In  General  [$  324]  p  1154 

b.  Sufficiency  of  Copying  or  Taking  to  Canstitute  Infringtment  ($  325]  p  1154 

c.  Mode  of  Copying  Immaterial  [j  326]  p  1155j 
«d.  Indir^  Copying  [J  327]  p  1156 

7.  Photographs  [j  328]  p  1158 

8.  Motion  Pictures  [{ -329]  p  1159 

9.  Labels  and  Prints[i  330]  p  1159 
O.  Persons  Liable  [H  331-335]  p  1159 

1.  In  General  [J  331]  p  1159 

2.  Printer,  Publisher,  and  Seller  [$  332]  p  1160 

3.  Dramatic  and  Mueical  Performances  [i  333]  p  1160 

4.  Corporate  Officers  (J  334]  p  1161 

5.  ContrUnUory  Infringement  [$  335]  p  1161 

XL  REMEDIES  AND  PROCEDUSE  FOR  INFBINOEMENT  [$$  336-438]  p  1161 

A.  Enumeration  of  Remedies  [J{  336-338]  p  1161 

1.  United  States  Statutes  [$  336]  p  1161 

2.  English  Statutes  [$  337]  p  1162 

3.  Canadian  Statutes  [$  338]  p  1163 

B.  Exdusiveness  of  Statutory  Remedies  [f  $  339-340]  p  1163 

1.  Rule  Stated  [{  339]  p  1163 

2.  Rule  Applied  [{  340]  p  1164 

C.  Injunctions  [U  341-352]  p  1164 

1.  In  Generate  341]  p  1164 

2.  Preliminary  Injunctions  [$  342]  p  1165 

3.  Permanent  Injunctions  [U  343-348)  p  116S 

a.  In  General  [$  343]  p  1168 

b.  Cessation  of  InfHngement  [$  344]  p  1169 

c.  Damage  to  Plaintiff  ($  345]  p  1169 

d.  Slight  Infringement  [i  346]  p  1169 

e.  DOermination  of  Right  at  Law  [j  347]  p  1170 

f.  Laches  and  Acquiescence  [$  348]  p  1170 

4.  Form  and  Extent  of  Injunction  [}}  349-351]  p  1171 

a.  In  General  [J  349]  p  1171 

b.  Where  Pirated  Parts  Are  Separable  [«  350]  p  1172 

c.  Where  Pirated  Parts  Are  Not  Separable  [J  351]  p  1172 

5.  Enforcement  and  Operation  [J  352]  p  1173 

D.  Accounting  for  Profits  [U  353-355]  p  1174 

1.  Right  to  AccoutOing  [$  353]  p  1174 

2.  Extent  and  Elements  of  Recovery  [$  354]  p  1174 

3.  Reference  (J  355]  p  1176 

E.  Discovery  [j  356]  p  1177 

F.  Damages  [{  357-364]  p  1177 

1.  In  General  [J  357]  p  1177  r^  i 
2.  Under  Ad  of  1909  as  Amended  [{{  358-362]  p  1178 Digitized  by  CjOOQIC 
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a.  In  General  [f  358]  p  1178 

b.  Actual  Damages  [$  359]  p  1179 

c.  In  Lieu  of  Actual  Damages  [$$  360^62]  p  1179 

(1)  In  General  [i  360]  p  1179 

(2)  Amormt  [H  361-362]  p  1179 

(a)  In  General  [}  361]  p  1179 

(b)  LimiUOions  qf  Amount  [i  362]  p  1180 

3.  Under  Prior  SUOutes  [$  363]  p  1181 

4.  Under  English  and  Canadian  Statute  [$  364]  p  1182 
O.  Impounding  Pendente  Lite  [H  365-366]  p  1182 

1.  In  General  [im5]  p  1182 

2.  Procedure  [i  366]  p  1182 

H.  Forfeiture  and  DeOrudion  of  Infringing  Copies  and  Deeices  [$$  367-370]  p  1184 

1.  Under  Ad  of  1909  [i  367]  p  1184 

2.  Under  Prior  Statutes  [U  368-369]  p  1184 

a.  Books  li  368]  p  1184 

b.  Other  Works  [j  369]  p  1184 

3.  Under  English  and  CanatSan  Statutes  [(  370]  p  1184 
I.  Penalties  [JJ  371-373]  p  1185  ^ 

1.  Under  United  States  St<autes  [$  371]  p  1185 

2.  Under  English  Statutes  [$  372]  p  1187 

3.  Under  Canadian  Statutes  [i  373]  p  1189 

J.  Meehanieal  Musical  Devices  [$$  374-375]  p  1189 

1.  Royalty  under  Comjndsory  License  [i  374]  p  1189 

2.  Infringing  Devices  [$  375]  p  1189 

E.  Rvlesfor  Practice  and  Procedure  [J  376]  p  1190 
L,  Nature  and  Form  of  Action  [${  377-379]  p  1190 

1.  Under  Act  of  1909  [{  377]  p  1190 

2.  Under  Prior  Statutes  [U  378-379]  p  1190 

a.  In  General  [{  378]  p  1190 

b.  For  Forfeitures  and  Penalties  [$  379]  p  1190 
M.  Conditions  Precedent  [$  380]  p  1191  ■ 

N.  JuTisdiction  [$J  381-382]  p  1192 

1.  Federal  Courts  [$  381]  p  1192 

2.  StaU  Cmirts  [$  382]  p  1193 

O.  Venue  [J  383]p  1193  .   " 

P.  Process  and  Writs  [J  384]  p  1194 
Q.  Parties  [}«  385-387]  p  1195 

1.  Plaintiffs  [jj  385-386]  p  1195 

a.  In  General  {$  385]  p  1195 
b..Joim2er[(  386]  p  1196 

2.  DefendarOs  [J  387]  p  1196 
R.  Di^enses  [$$  388-392]  p  1196 

1.  InGenercdli  388]  p  1196 

2.  Custom  to  Copy  [J  389]  p  1196 

3.  Undean  Hands  [J  390]  p  1197  '        '■ 

4.  Former  Adjudication  [$  391]  p  1197 

5.  StaiuU  of  Limitations  [J  392]  p  1198  '    \ 
8.  Pleading  [U  393-410]  p  1198 

1.  BiU,  Declaration.  Petition,  or  Complaint  [H  393-4071  p  1196 

a. /nGcncroi  [J  393]  p  1198 

b.  Averment  of  Copyright  [JJ  394-399]  p  1199 

(1)  In  General  [}  394]  p  1199 

(2)  Citizenship  or  Residence  [?  395]  p  1199 

(3)  Authorship  and  Originality  [j  396]  p  1200 

(4)  Deposit  cf  Copies  and  Registration  fj  397]  p  1200 

(5)  Notice  cf  Copyright  [J  398]  p  1201 

(6)  Domestic  Manvfadure  [J  399]  p  1201 

c.  Averment  of  Oumership  [J  400]  p  1201 

d.  Averment  of  Infringement  [J  401]  p  1201 

e.  Exhibits  [J  402]  p  1201 

f.  Multifariousness  and  Joinder  [{  403]  p  1203 

g.  Prayer  for  Relief  [  j  404]  p  1203 
h.  Verification  [}  405]  p  1203 

i.  Supplemental  Bills  [$  406]  p  1203 

j.  Penalties  and  Forfeitures  [$  407]  p  1203 

2.  Demurrer  or  Motion  to  Dismiss  [i  408]  p  1204  "' 
■  9.  Answer  or  Plea  [??  409-410]  p  1204 

a.  In  Equity  [5  409]  p  1204  r^'  j 

b    AtZ^i.{M10]pl204  Digitized  by  COOQle 

T.  Issues,  Proof,  and  Variance  [J  411]  p  1205  O 
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U.  Evidence  M  412-132]  p  1205 

1.  In  General  [i  412f  p  1205 

2.  Of  Copyright  [H  413^22]  p  1205 

a.  Burden  of  Proof  [J  413]  p  1205 

b.  AdwissibilUy,  Weight,  and  Sufficiency  (J  J  414-422]  p  1207 

(1)  In  General  [{  414]  p  1207 

(2)  Certificate  of  Registration  or  Copy  of  Record  [J  415]  p  1207 

(3)  Catalogue  of  Copyright  Entries  [$  416]  p  1208 

(4)  Citizenship  and  Domicile  [$  417]  p  1208 

(5)  Authorship  and  Originality  [{  418]  p  1208 

(6)  Deposit  of  Tide  and  Copies  [J  419]  p  1208 

(7)  Notice  of  Copyright  [J  420]  p  1210 

(8)  PxMicatUm  [J  421]  p  1210 

(9)  Domestic  Manufacture  [J  422]  p  1210 

3.  Of  Ownership  [J  423]  p  1210 

4.  Of  Infringement  [Jj  424r-430]  p  1211 
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L   OBFINITIOirS  AKD  DISTmonONS 


[{  1]  A.  OopyrUrltt  Ccpyxierht  is  nsaally  de- 
finfld  88  the  ezeliuive  right  of  printing  or  otherwise 
multiplying  eopies  of  an  intellectual  production,  and 
of  publishing  and  vending  the  same;  the  right  of 
preventing  all  others  from  doing  so^*  As  tueh  rights 
ean  be  enjoyed  in  their  entirety  only  by  virtue  of 
statutory  provisions,*  the  term  is  synonymous  with 
statutory  copyright.*  The  later  copyright  statutes 
grant  muoh  more  extensive  rights  to  the  author  oi 
proprietor  of  intellectual  productions  than  the  mere 
exclusive  right  to  multiply  and  vend  copies,*  such 
as  the  exclusive  right  to  translate,  or  dramatise,  or 
to  perform,  represent,  or  deliver  in  public,  or  to 
make  records  by  which  the  ccHmpoeition  may  be  me- 


1.  American  Tobacco  Oo.  ▼.  Werck- 
melsUr,  SOT  U.  &  it*.  290,  28  8Ct 
72.  52  U  ed.  208.  12  AnnCaa  595  [all 
14C  Fad.  875,  76  CCA  «471;  Baker  v. 
Selden,  101  U.  S.  »».  26  L.  ed.  841; 
Perris  V.  Hezamer,  ••  U.  8.  674,  675, 
26  Lb  ed.  808;  Stephena  v.  Cady,  14 
How.  (U.  S.)  628,  680.  14  U  ed.  628; 
Bobba-MerrlU  Co.  ▼.  Straus.  147  Fed. 
16.  18.  77  CCA  607.  16  LRANS  766 
fair  lit  Fad.  166.  and  ail  210  U.  S. 
339.  28  set  722.  62  L..  ed.  1086]  ■  Ken- 
nedy V.  McTanunany,  38«  Fed.  684 
lapp  dlam  145  U.  8.  64S  mem.  12  80t 
»83  mem,  88  Li.  ed.  863  meml;  Henry 
Bill  Pub.  Co.  ▼.  Smythe,  27  Fed.  914, 
916;  Hark  Twain  Case.  14  Fed.  728, 
729,  11  Blaa.  469:  Lawrence  t.  Dana. 
15  F.  Cas.  No.  8,188.  4  Cliff.  1,  64; 
Stowe  T.  Thomas,  iS  F.  Cas.  No. 
13.514.  1  WalL  Jr.  647;  Ager  v.  Hui^ 
ray,  21  .AmLReaNS  469,  470;  Davis 
V.  Vories,  141  Ho.  284,  28».  41  8W 
707:  SUte  V.  Stat*  Journal  Co..  77 
Nebr.  768.  761,  110  NW  768;  RJfder, 
Petitioner,  16  R.  I.  271,  272,  16*  A  72; 
Walter  v.  Lane,  ri900)  A.  d  689.  641, 
2  BRC  312;  Macmfllan  T.  KhAn 
Bali&dur  Sbamsul  Ulama  M.  Zaka, 
[18951  1*  Indian  L.  R.  (Bombay) 
567.  661:  Tuck  v.  Prleater,  19  Q.  B. 
D.  629,  640;  Millar  r.  Taylor,  4  Burr. 
2.808  2.811,  08  Reprint  201:  Jefferys 
T.  Boosey.  4  K  L.  Cas.  816,  867.  10 
Reprint  681;  Chappell  v.  Purday,  14 
M..  &  W.   808,   816,   168   Reprint  491. 


[a]  ttallar  am»mMtmu-^<l)  "The 
exclusive  priTlIesei.  secured  accord- 
ing to  certain  legal  forms,  of  print- 
ing, or  otherwise  multiplying,  pub- 
lishing and  vending  copies  of  certain 
literary  or  artistic  productions." 
Rep.  Atty.-Qen.,  N.  T.  (1906)  pp  408, 
404.  (2)  "The  right  of  an  atifhor  or 
proprietor  of  a  literanr  work  to 
multiply  copies  of  it  to  the  exclusion 
of  others."  Palmer  v.  De  Witt,  47 
N.  T.  632,  686,  7  AmR  480.  (8)  ^he 
sole  and  exclusive  liberty  of  multiply- 
ing copies  of  an  original  work  of 
composition."  Bobbs-Merrtll  Co.  v. 
Straus,  147  Fed.  16,  19,  77  CCA  607. 
15  LRANS  766  [aft  310  U.  8.  389.  38 
set  722.  62  L.  ed.  1086].  (4)  "The 
right  of  publication  and  reproduction 
Of  works  of  art  or  literature." 
American  Tobacco  Co.  v.  Werck- 
melster,  207  U.  8.  284.  890,  28  SCt 
72,  52  L.  ed.  208,  12  AnnCas  596. 
(6)  "An  lnoonN>real  right  to  print 
and  publish."^  Werckmeister  v. 
American  LIth.  Co.,  134  Fed.  321,  828, 
326.  69  CCA  658.  68  LRA  691  [rev 
126  Fed.  244,  117  Fed.  360].  To  aame 
effect  Bobbs-Merrlll  Co.  v.  Straus. 
147  Fed.  16,  77  CCA  607,  IB  LRANS 
7(6  [aff  210  U.  8.  339.  28  SCt  722, 
52  U  ed.  108(1.  (6)  "An  exclusive 
right  of  an  author  and  his  assigns  to 
print    his   literary    composition,    and 

Eublish   and    republish   it   in   print." 
leene   v.   Wheatley,   14   F.   Cas.   No. 


7,(44.  <7)  "The  exclusive  fright]  of 
multiplying  copies  after  publication." 
werckmeister  v.  American  Llth.  Co. 


supra.  (8)  The  exclusive  right  o^ 
multiplying  copies  of  a  work  already 
published,  which  is  preserved  bv  a 
compliance  with  the  act  of  congress. 
State  T.  State  Journal  Co..  77  Nebr. 
752.  761.  110  NW  763.  (9)  "The  ex- 
elBslve  right  to  multiply  copies  of  a 
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work,  not  merely  a  right  to  do  so  In 
common  wltb  others."  Sims  v. 
Marryat,  17  Q.  B.  281,  291.  7*  BCL 
181,  117  Reprint  «87. 

"I  use  the  word  'copy*  In  the  tech- 
nical sense  in  which  that  name  or 
term  has  been  used  for  ages,  to 
signify  an  incorporeal  right  to  the 
sole  printing  and  publishing  of  some- 
what intellectual,  communicated  by 
.letters."  Millar  v.  Taylor,  4  Burr. 
2,803.  2.396,  98  Reprint  201  [quot  dls. 
op.  Thompson,  J.,  In  Wheaton  v. 
Peters.  8  Pet.  (V.  8.)  691.  678,  8  L. 
ed.  lOBBl. 

[c]  «IM  VBltsd  States  statvtse 
contain  no  speclflc  definition  of  the 
term,  but  merely  specify  the  rights 
secured  by  compliance  with  the  stat- 
utory requirements.  See  Act  March 
4,  1909  (36  U.  8.  St.  at  L.  1076  c  820); 
U.  8.  Rev.  St.  i  4962.  See  also  infra 
I   t*i. 

[d]  aasUSh  statBtaa^-(l)  St.  6  8k 
6  Vict  c  46  i  2  denned  ''copyright" 
to  mean  "the  sole  [right]  and  exclu- 
sive Uberty  of  printing  or  other- 
wise multiplying  Copies  of  any  Sub- 
ject to  which  the  said  Word  is  here- 
in applied."  J.  L.  Mott  Iron  Works 
v.  Clow.  82  Fed.  316.  320,  27  CCA  260. 
To  same  effect  Ager  v.  Peninsular, 
etc..  Steam  Nav.  Co..  26  Ch.  D.  637; 
Maple  V.  Junior  Army,  etc.  Stores, 
21  Ch.  D.  369;  Chappell  v.  Purday, 
14  M.  *  W.  803,  153  Reprint  491. 
?2)  "'Copyright,'  as  defined  by  the 
Act,  means  the  sole  and  exclusive 
liberty  of  printing  or  otherwise  mul- 
tiplying copies  of  any  sut^Ject  to 
which  the  word  is  applied.  The  right 
to  the  copies  which  may  be  asserted 
by  an  action  of  detinue  or  of  trover 
is  a  perfectly  distinct  right  from  the 
right  to  multiply  copies  which  may 
be  asserted  by  an  action  or  by  in- 

f unction."  Hole  v.  Bradbury.  12  Ch. 
>.  886.  901.  (3)  The  Copyright  Act 
of  1911  defines  copyright  as  the  sole 
right  to  do  certain  specifled  things 
with  respect  to  literary,  dramatic, 
musical,  and  artistic  works.  1  &  2 
Qeo.  V  c  46  i  1.     See  Infra  note  4  [a]. 


has 


chanically  reproduced  or  performed,  etc.°  Copy- 
right may  be  accurately  defined,  therefore,  as  the 
right  granted  by  statute  to  the  proprietor  of  an 
intellectual  production  to  its  exclusive  use  and  en- 
joyment to  Uie  extent  specified  in  the  statute.  The 
term  will  be  used  in  this  sense  throughout  this 
treatise. 

[i  2]  B.  Ooaiiium-Law  Oopyxight.  The  term 
"copyright"  is  sometimes  used  to  designate  the 
property  in  intellectual  productions  conferred  by 
the  common  law  as  well  as  that  conferred  by  stat- 
ute, the  full  phrase  "common-law  copyright"  being 
scHnetimes  used.*  The  justification  for  this  use  of 
the  term  at  the  present  day  is  found  only  in  the 

and  that  the  label  was  protected 
from  Infringement  by  the  statute 
regiilatlng  copyrlRltta.  Soils  Cigar 
Co.  V.  Poso.  18  cSlo.  888,  896,  26  P 
666.  26  AmSR  279. 

OonvteM  •MtoalTslr  gtatntory  see 
Infra  |  66. 


[e]     "Ch*  tena  'oopy  of  *  'book' 
lS  >een  used  for  ages  in  Bngland 


to  signify  the  sole  right  of  printing 
and  selling  a  written  composition." 
Curtis  Copyright  p  27. 

a.    See  infra  i  41  et  seq. 

3.  Carter  v.  Bailey,  64  Me.  468, 
18  AmR  273. 

[a]    As  meaaJac  etatatozy  right. — 

(1)  A  copyright  is  "the  exclusive 
privilege,  secured  according  to  cer- 
tain legal  forms,  of  printing,  or 
otherwise  multiplying,  publishing  and 
vending  copies  of  certain  literary  or 
artistic  productions."  American  To- 
bacco Co.  V.  Werckmeister,  207  U.  S. 
284.  290.  28  SCt  72.  62  L.  ed.  208,  12 
AnnCas    696    [quot    Bouvier    L.    D.]. 

(2)  "Copyright,  which  la  the  exclu- 
alve  privilege  of  multiplying  copies 
after  publication,  is  the  creature  of 
statute."  Per  Lord  Watson  in  C^ird 
v.  Sime.  12  App.  C^as.  826,  348.  (8) 
The  word  ''copyrighted."  when 
printed  oa  a  trade  label,  is  a  word 
having  a  well  defined  meaning,  to 
wit.  that  the  protection  of  the  stat- 
ute of  copyriinita  had  been  secured. 


nfra  I 

4k    See  infra  I  2(4. 

[a]  aa«llab  stotstss^— (1)  Under 
the  statute  of  Anne  copyright  meant 
the  "sole  right  and  liberty  of  print- 
ing." (2)  Later  it  was  extended  so 
as  to  Include  copying  by  other  means 
than  the  press.  Copyright  Act. 
1842  (5  &  t  Vict,  c  45  I  2).  (3) 
"  'Cooyrlght,'  for  the  purposes  of 
the  Copyright  Act,  1911  (1  &  2  Geo.  6 
0  46),  means  the  sole  right  to  pro- 
duce or  reproduce  the  work  or  any 
substantial  part  thereof  in  any  ma- 
terial form  whatsoever  ...  to 
fierform,  or  in  the  case  of  a  lecture 
0  deliver  .  .  .  the  work  or  any 
substantial  part  thereof  in  public; 
If  the  work  is  unpublished,  to 
publish  the  work  or  any  sub- 
stantial part  thereof,  andv  Includes 
the  sole  right  (a)  to  produce,  re- 
produ<!e.  perform  or  publish  any 
translation  of  the  work;  (b)  in  the 
case  of  a  dramatic  work,  to  convert 
it  Into  a  novel,  or  other  nOn- 
dramatlc  work;  (c)  in  the  case  of 
a  novel  or  other  non-dramatic  work, 
or  of  an  artistic  work,  to  convert  It 
into  a  dramatic  work,  by  way  of  per- 
formance, which  Includes  any  acou- 
stic representation  of  a  work  and 
any  visual  representation  of  any 
dramatic  action  In  a  work.  Including 
such  a  representation  made  by  means 
of  any  mechanical  Instrument  (Copy- 
right Act  1911  (1  ft  2  Geo.  6.  c  46). 
8  86  (1) )  in  public  or  otherwise; 
(d)  In  the  oase  of  a  literary, 
dramatic  or  musical  work,  to  make 
any  record,  perforated  roll,  cinema- 
tograph film,  or  other  contrivance  by 
means  of  which  the  work  may  be 
mechanically  performed  or  delivered, 
and  to  authorise  any  of  the  said 
acts  (Ibid.,  s  1  (2)  )."  Halabury  L. 
Etig.  Suppl.  (1917)  p  864. 

5.    See  Infra  I  264. 

a.  Press  Pub. .Co.  v.  Monroe,  164 
U.  8.  105,  108.  IT  SCt  40,  41  L.  ed. 
367;  Wheaton  v.  Peters,  8  Pet.  (O. 
S.)  591,  8  L.  ed.  1066;  American  Law 
Book  Co.  V.  Chamber lyne,  165  Fed. 
813,  91  CCA  281;  Callga  v.  Inter- 
Ocean  Newspaper  Co..  167  Fed.  186, 
84  CCA  634  [aft  215  U.  S.  182,  80 
SCt  38,  64  U  ed.  1501;  Bobbs-Merrill 
Co.  V.  Straus,  147  Fed.  15.  77  CCA 
607.  16  LRANS  766  [aff  189  Fed.  166, 
and  aff  210  U.  S.  389,  28  SCt  722.  52 
L.  ed.  1086];  Werckmeister  v. 
American  Llth.  Co..  142  Fed.  827; 
Werckmeister  v.  American  Llth.  Co.. 
134  Fed.  321,  69  CCA  553,  68  LRA 
691  [rev  126  Fed.  244];  Press  Pub. 
Co.   V.   Monroe,    73   Fed.   196,    19   CCA 


429.  51  LRA  353  [app  dism  164  U.  8. 
105,  17  SCt  40,  41  L.  ed.  3871;  State 
V.    State   Journal    Co..    77    Nebr.    752. 


110  NW  768;  Turner  v.  Robinson.  10 
Ir.  Ch.  610  [aff  10  Ir.  Ch.  121];  Life 
Pub.  Co.  v.  Rose  Pub.  Co.,  12  Ont 
L.  886.  7  OntWR  837.  8  OntWR  28. 
"Copyright  is  of  two  kinds.  The 
first  is  the  common  law  right  of  an 
author   or  proprietor   of  an   unpub- 
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fact  that  the  common  law  oonfeia  on  the  owner 
of  an  intellectual  production  the  exclusive  right 
to  make  first  publication  of  it,  that  is,  the  right  to 
copy  it  in  the  first  instance.'  This  right  is  some-' 
times  called  "copyright  before  publication'*  as 
distinguished  from  "statutory  copyright,"  or 
"copyright  after  publication. "  *  Whether  the  com- 
mon law  ever  conferred  a  copyright  in  the  sense 
of  an  ezclusive  right  of  continued  publioation  and 
sale  has  been  a  matter  of  doubt  and  dispute.^"  But 
hbwever  this  may  be,  the  range  of  rights  and  lia- 
bilities existing  at  common  law  in  respect  to  intel- 
lectual productions"  is  essentially  and  greatly  dif- 
ferent from  those  existing  under  the  copyright  stat- 
utes." Speaking  generally,  common-law  rights  are 
limited  to  unpublished  works,  and  all  common-law 
property  rights  therein  are  lost  on  publication." 


But  statutory  copyrights  relate  mainly  to  published 
works,'*  although  not  exclusively  so."  Again, 
common-law  rights  in  unpublished  works  are  of  a 
wider  and  more  exclusive  nature  than  the  rights 
conferred  by  statutory  copyright  in  published 
works.  The  common  law  prohibits  any  kind  of 
unauthorized  interference  with,  or  use  of,  an  un- 
published work  on  the  ground  of  an  exelusive 
property  li^t,"  and  the  common-law  right  is  per- 
petual," existing  until  lost  or  terminated  by  the 
Toluntaiy  act  of  the  owner."  But  a  statutory  copy- 
right permits  a  "fair  use"  of  the  copyright  publi- 
cation, without  deeming  it  am  infringement,**  and 
is  of  limited  duration.^ 

[f  3]  0.  Literary  Property.  literaxy  property 
is  the  exclusive  right  of  the  owner  to  possess,  use, 
and  dispose  of  intellectual  productions.*^    The  word 


llshed  manuscript  to  the  possession 
and  control  of  his  or  her  manuscript, 
and  to  direct  and  control  the  circula- 
tion of  the  copies  which  he  or  she 
may  make  or  cause  to  be  made  for 
his  or  her  use,  prior  to  the  publica- 
tion thereof.  It  is  the  original 
ownership  of  the  manuscript  and  of 
the  copies  which  the  author  or 
proprietor  has  made  for  his  or  her 
use.  before  It  is  Riven  to  the  public 
Statutory  copyrlKht  Is  the  exclusive 
right  granted  by  statute  to  the 
owner  or  proprietor  of  a,  printed  book 
or  other  printed  publication  to  pub- 
lish, print  and  sell  copies  of  the 
book  or  publication,  for  a  specific 
period  of  time.  If  the  statutory 
formalities  have  been  complied  with, 
the  right  becomes  complete  upo^  the 
publication  of  the  book."  Press  Pub. 
Co.  V.  Monroe,  supra. 

[a]  tUnstratloa^— A  partial  as- 
signment of  the  author's  Interest  in 
a  poem,  with  a  reservation  by  the 
author  ''subject  to  the  concession 
herein  naado"  of  h?r  "copyright"  In 
the  poem.  Imported  a  reservation  of 
the  comraon-iaw  as  well  as  of  the 
statutory  copyright.  Press  Pub.  Co. 
V.  Monroe.  73  Fed.  196,  198,  19  CCA 
429,  St  LnA  S63  lapp  dism  164  U.  S. 
lOS.  17  set  40,  41  X.  ed.  367]. 

[b]  Tlia  copyxlglit  reeogalied  hr 
tb»  ««t  of  oongteaa  as  asslKnable, 
and  Intended  to  be  protected  by  its 
provisions,  is  presumed  to  be  the 
.common-law  property  of  the  author 
in  his  manuscript;  and  the  first  sec- 
tion of  the  act  of  1790,  which  pro- 
vides that  any  author  of  any  book, 
'etc..  already  prtitted  in  the  United 
States,  he  Ming  a  citizen  who  has 
rot  transferred  to  any  other  person 
the  copjrright  of  such  book^  etc., 
Shan  have  the  sole  right  of  printing, 
etc.,  the  same  for  fourteen  yearn, 
was  intended  to  extend  the  same  p^-o- 
tcction  to  books  published  under 
such  circumstances.  Wheaton  v. 
P/^ters.  8  Pet.  (U.  S.)  691,  8  L.  ed. 
10K5. 

T.  State  V.  State  Journal  Co.,  77 
Nebr.  752,  110  NW  7(8.  See  infra 
I  «• 

"We  must  bear  In  mind  that  this 
statute  Is  one  of  a  group  of  statutes 
relating  to  copyright.  That  group 
consists  of.  first,  some  statutes  re- 
lating to  literary  copyright;  secondly, 
some  statutes  relating  to  engrav- 
ings; and.  thirdly,  the  statutes  now 
in  question,  which  relates  to  copy- 
right in  works  of  art.  There  is 
another  group  of  statutes  which  Is 
perhaps  more  akin  to  patent  law,  I 
mean  the  Copyright  of  Designs 
Acts,  which  I  will  leave  out  of  con- 
sideration, because  the  other  group 
is  the  more  material  for  the  present 
purpose.  If  we  look  at  the  group  as 
a  whole  we  shall  find  (subject  to  the 
difficulty  which  arises  on  the  con- 
struction of  this  particular  Act)  that 
the  Act  in  each  case  creates  a  right 
— an  exclusive  right — to  print,  or  re- 
print, or  multiply  copies  of  the 
work  in  which  copyright  Is  said  to 
exist.       My     own     impression,      not 


formed  now  for  the  first  time,  but 
after  careful  consideration  of  the 
subject,  is,  that  the  preamble  of  this 
Act  is  correct,  and  that  It  was  true 
in  18(2  that  "by  law,  as  now  estab- 
lished, the  authors  of  paintings, 
drawings,  and  photographs  have  no 
copyright  in  such  their  works.'  I 
am  quite  aware  of  the  ambiguity  of 
the  word  'copyright.'  But  that  which 
is  called  'copyright'  at  common  law 
has  been  shewn  by  the  decision  of 
the  House  of  lK>rds  in  Jeffreys  v. 
Boosey,  4  H.  L.  Cas.  816.  10  Reprint 
681,  to  be  an  Incldeot  of  property 
and  nothing  more.  'Copyritfht'  under 
the  Act  is  something  far  beyond 
that:  it  is  the  exclusive  right  of 
multiplying  copies  of  a  work  al- 
ready published,  and  the  preamble 
appears  to  me  to  he  quite  accurate, 
It  you  understand  the  word  'copy- 
right'    ■        


right'     In-    that     sense.' 
Priester,  19  Q.  B.  D.  829 


_     Tuck 

ester,  19  Q.  B.  D.  829.  640. 

Blfbt  to  make  lint  BtfbUoatloa  see 
Infra  I  6. 

«.  Palmer  v.  De  Witt,  47  N.  T. 
582.  637,  7  AmR  480. 

[a]  "Oopyxlglit  before  pubUea- 
tton,*'  or  the  common-law  right  of 
first  publication.  Is  the  exclusive 
privilege  of  first  publishing  any 
original  material  product  of  intel- 
lectual labor.  Palmer  v.  De  Witt, 
47   N.   T.   682,    637,    7   AmR  480. 

8.  Palmer  v.  De  Witt,  47  N.  T. 
582,  637,  7  AmR  480. 

"Copyright,  In  the  proper  sense  of 
the  term,  means  the  right  which 
after  publication  the  producer  re- 
tains to  multiply  copies."  Clerk  ft 
L,  Torts  n   676. 

[a1  «Oo«yxlgkt  aftor  paVliotMomr 
Is  the  right  secured  by  statute  to 
multiply  copies  of  a  literary  work, 
to  the  exclusion  of  others.  Palmer 
V.  De  Witt,  47  K  T.  582,  687,  7  AmR 
480. 

1&     Bee  Infra  If  40,  41. 

11.     See  infra  ii  6-8. 

la.  Bobbs-Merrlll  Co.  v.  Straus, 
210  U.  S.  339.  28  SCt  722,  62  L.  ed. 
1088;  Frohman  v.  Ferris,  238  111.  480. 
489.  87  NK  327.  128  AmSR  136,  43 
LRANS  639  [aff  233  U.  S.  424,  82 
SCt  263,  66  L.  ed.  4921;  Turner  v. 
Robinson,  10  Ir.  Cr.  610  [aff  10  Ir. 
Ch.  1211. 

"Property  in  Intellectual  produc- 
tion recognized  and  protected  in 
England  and  the  United  States  both 
by  the  common  law  and  by  the  afat- 
ute,  but  as  the  law  is  now  expounded 
there  are  important  differences  be- 
tween the  statutory  and  the  common 
law  right.  The  former  exists  only  In 
works  which  have  been  published 
within  the  meaning  of  the  statute, 
and  the  latter  only  In  works  which 
have  not  been  so  published.  In  the 
former  caSe  ownership  Is  limited  to 
a  term  of  years;  In  the  latter  It  Is 
perpetual.  The  two  rights  do  not  co- 
exist In  the  same  composition.  When 
the  statutory  right  begins  the  com- 
mon law  right  ends.  Both  may  be 
defeated  by  publication."  Frohman 
V.  Ferris,  supra  fquot  Drone  Copy- 
right p  100]. 


Btglita  eonficrad  by  Btetat*  see 
Infra  i  264. 

IS.  Caliga  V.  Inter-Ocaan  News- 
paper Co.,  216  V.  S.  182.  30  SCt  31. 
54  L.  ed.  160:  Werckmelster  t. 
American  LIth.  Co..  134  Fed.  321.  69 
CCA  668,  68  L.RA  691  [rev  126  Fed. 
244];  State  v.  State  Journal  Co.,  77 
Nebr.  752,  110  NW  768. 

aSact  of  pabUcattoa  see  infra  ii 
40-45. 

14.  CaHga  v.  Inter-Ocean  News- 
paper Co.,  216  U.  S.  182.  80  SCt  38. 
64  L.  ed.  150;  Bobbs-Menrill  Co.  t. 
Straus,  210  U.  S.  889.  28  SCt  72'!.  52 
I,,  ed.  1086:  Werckmelster  v.  Ameri- 
can LIth.  Co.,  184  Fed.  821.  69  CCA 
553,  68  L.RA  591  [rev  126  Fed.  2441; 
State  V.  State  Journal  Co.,  77  Nebr. 
752,  110  NW  763.  See  also  infra  II 
171-173,   209-211,   220.   224.      • 

[a]  atatatorr  eopyctKbt  protects 
tb*  ows«r  IB  tM  VBMsmetad  pab. 
UoatloB  and  sale  of  all  copies  during 
the  term  of  the  copyright  and  In 
this  respect  is  fundamentally  dif- 
ferent from  the  common-law  right. 
Bobbs-Merrlll  Co.  v.  Straus.  147  Fed. 
15,  77  CCA  607.  15  L.RANS  766  [aff 
210  U.  S.  839,  28  SCt  722,  62  U  ed. 
1086]. 

U.  copyright  Aot.  July  1.  1909 
(36  U.  S.  St.  at  L.  107S  c  820  t|  I, 
6,  11).  providing  for  copyright  in 
unpublisned  works  such  as  lectures, 
sermons,  addresses,  dramatic  and 
musical  I 
etc.     See 

18.    MacGilli-vray  Oopyright  p 
See  also  infra  |  6. 

IT.    See  Infra  |  8. 

1&     See  infra  I  9. 

15.  See  infra  I  Z88. 
SO.     See  infra  ||  286-244. 
n.    Ooldmark  v.  KreUng,  26  Fed. 

849;  Keene  v.  'Wheatlay.  14  F.  Caa 
No.  7,644;  Woolsey  v.  Judd.  11  N.  T. 
Snper.  879,  886,  11  HowPr  49;  Drone 
Copyright  p  97;  Bouvler  L,.  D. 

[a]  Otkar  OaflBtttciis^— 'The  ordi- 
nary definition  of  literary  property, 
as  the  exclusive  right  of  the  pro- 
prietor to  multiply  copies  of  the 
composition.  Is,  for  general  pur- 
poses, too  narrow,  because,  where 
the  proprietorship  exists,  the  clt^ 
culatfon  of  copies  is  not  the  only 
specific  method  in  which  the  sub- 
ject may  be  properly  used.  The  defi- 
nition Is  thus  too  narrow  for  the 
speoiflo  purposes  of  the  present 
case,  where  the  question  to  be  de- 
cided arises  from  the  use  of  a  liter- 
ary composition  in  another  mode,^ 
that  of  theatrical  representation. 
Literary  property  may  bo  described 
as  the  right  which  entitles  an  author 
and  his  assigns  to  all  the  use  and 
profit  of  his  composition  to  which 
no  Independent  right  is,  through  any 
act  or  omission  on  his  or  their  pari 
vested  in  another  person.  Thia 
definition,  or  desorlptlon.  cannot  be 
applied  without  a  specification  of  th< 
profitable  uses  of  a  literary  com- 
position. Their  erpeclfloatlon  in- 
cludes all  such  methods  of  com- 
municating a  knowledge  of  the  con- 
tents  as   are   not   excluslTely  conA- 


aouresses,     aramaiic    ana 

compositions,    photographa 

I  also  lirfrajl  181-186.  222. 

:acC}ilIi'vray  Oopyrlght  p  121. 

't '»• 
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For  later  easr^  dsvelopmsats  and  ehaafsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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COPTBfOHT  AND  LtTEBARY  PROPERTY 


[13  0.  J.]     947 


"eopyright"  and  the  phrase  'Miterary  property" 
are  not  generally  eonaidered  to  be  synonymoua.  The 
latter  phrase  has  a  more  general  signification  than 
copyright  and  includes  both  the  right  which  the  pro- 
dncer  of  an  intellectual  production  has  therein  by 
the  common  law,"  and  the  right  which  he  may  ob- 
tain under  the  copyri^t  statutes;  it  u  a  general 
term  which  describes  the  interest  of  an  author  or 


proprietor  in  an  intellectual  product,  whether  befor» 
or  after  publication,  or  before  or  after  copyright.** 
It  is  not  oonfined  to  productions  of  a  literary  nature 
in  the  strict  sense^  but  includes  as  well  mere  eom- 
pilations  of  facts,**  such  as  credit  ratings,^  or  quo- 
tations made  on  a  stock  ez^ange,"  and  the  crea- 
tions of  an  artist,  sculptor,  photographer,  and 
architect.** 


n.    OOKMON-LAW  BIOHTS 


[M]  A.  Property  Ughta  OeoeraUy— 1.  In  0«n-. 
erai.  An  author  has,  at  common  law,  a  property 
in  his  intellectual  production  before  it  has  been 
published,  and  may  obtain  redress  against  anyone 
who  deprives  him  of  it,  or,  by  improperly  obtaining 
a  copy,  endeavors  to  publish  or  to  use  it  \rithout 


his  consent.**  The  right  still  exists,  independent  of 
all  statutes  concerning  copyrights,**  although,  in 
the  United  States,  this  common-law  right  for  a  long 
time  has  been  recognized  and  continued  in  foree  by 
express  provision  in  the  copyright  acts.**  In  Eng- 
land, by  the  Copjrright  Act  of  1911^  the  common-law 


dentlal.  Such  communications  are 
effected  by  reciting:  or  audibly  read- 
ing the  composition,  or  by  clroulat- 
ing  It.  The  recitation,  or  lecture  or 
circulation,  may  be  private  or  pub- 
lic" Keene  v.  Wheatley,  14  F.  Cas. 
No.    7,(44. 

[b]  AjitivnltT  of  rlcht^-'The 
recognition  of  tne  doctrine  of  a  dis- 
tinctive literary  property  has  existed 
from  very  early  times.  %  Lewis' 
Blackstone.  407.  The  senate  of  tke 
republic  of  Venice  In  1469  granted 
to  one  John  of  Spira  the  exclusive 
privilege  for  Ave  years  of  prlntinc 
the  letters  of  Cloero  and  Pliny.  Two 
Centuries  Orowth  of  American  Law, 
422."  Werckmelster  v.  American 
LIth.  Co.,  1S4  Fed.  Stl,  324.  6»  CCA 
663.  68  LRA  6>1  (rev  126  Fed.  244]. 
M.  See  supra  i  S:  and  infra  l< 
E-8. 

[a]  UtaraxT  pgopertf  UmltaA  to 
the  ooiamoB-l»w  xlgbt. — ^It  has  been 
said  that  literary  -property  is  the 
common-law  ownership  of  the  origi- 
nal work;  copyright  Is  the  statutonr 
right  to  make  all  the  copies  of  it 
tliat  shall  be  made  for  a  term  of 
years.    1  Abbott  L.  D.  p  2(8. 

[b]  "'OopyzlgbV  .  .  .  alfHttes 
an  exclusive  right  of  an  author  and 
his  assigns  to  print  his  literary  com- 
position, and  publish  and  republish 
it  in  print."  The  term  is  narrower 
than  the  words  "literary  property." 
Keena  v.  Wheatley,  14  F.  Cas.  No. 
7,644. 

.83.  Keen*  v.  Wheatley,  14  F.  Cas. 
^o.  7.(44;  Oertel  v.  Wood,  40  HowPr 
(N.    T.)    10. 

•4.     Oertel    v.    Wood,    40    HowPr 
(N.  Y.)   10. 
subject  natter  ffeawMUr  see  Infra 

tf    10-24. 

05.  F.  W.  Dodge  Co.  v.  Construc- 
tion Information  Co..  183  Mass.  62. 
66  NE  304.  97  AmSR  412.  60  LRA 
810.     See  infra  ||  11.  IS,  81,  95. 

96.     See    intra    i    31. 

S7.     See  Infra  I  21. 

flS.    See  Infra  |  17. 

[a]  Oil  nalntliiy  —Literary  prop- 
erty  exists  In  an  oil  painting.  Oertel 
v.    Wood,   40    HowPr    <N.  Y.)    10. 

39.  U.  S. — Callga  v.  Inter-Ocean 
Newspaper  Co..  216  U.  S.  188,  30 
set  88.  E4  L.  ed.  150  [all  157  Fed. 
186.  84  CCA  684];  Bobbs-Merrlll  Co. 
V.  Straus,  210  U.  S.  339,  28  SCt  722 
52  L.  ed.  1088;  American  Tobacco 
Co.  V.  Werckmelster,  207  IT.  S.  284, 
28  SCt  72,  62  L.  ed.  208.  12  AnnCas 
696;  Holmes  v.  Hurst,  174  U.  S.  82. 
19  SCt  606.  43  L.  ed.  804;  Little  v. 
Hall.  18  How.  166.  15  L.  ed.  328; 
Wheaton  v.  Peters,  8  Pet.  691.  8  L. 
ed.  1056:  Harms  v.  Stem,  229  Fed. 
42,  4»,  146  CCA  2  felt  Cycl;  Har- 
per V.  Donohue,  144  Fed.  491  [alT  146 
Fed.  1028  mem,  76  CCA  678  mem]; 
Werckmelster  v.  American  LIth.  Co., 
134  Fed.  321.  69  CCA  663.  68  LRA  591 
rrev  126  Fed.  244];  National  Tel./ 
News  Co.  V.  Western  Union  Tel.  Co., 
119  Fed.  294.  66  CCA  198.  60  LRA 
805;  Press  Pub.  Oo.  v.  Monroe.  73  Fed. 
196,  19  CCA  429.  61  LRA  368  [app 
dlsm  164  U.  S.  106.  17  SCt  40,  41  L. 
ed.  3671:  Mark  Twain  Case.  14  Fed. 
728.  11  BIss.  469;  Myers  v.  Callaghan, 


6  Fed.  726,  10  Bias.  139:  Bouclcault  v. 
Fox,  3  F.  Cas.  No.  1.691,  6  Blatchf. 
87;  Bouclcault  v.  Wood.  3  F.  Cas. 
No.  1.693,  2  Blss.  34;  Crowe  v.  Aiken. 
6  F.  Cas.  No.  S.441,  2  Blss.  208:  Keene 
V.  Wheatley,  14  F.  Cas.  No.  7.644,  4 
Phlla.  fPa.)  167;  Roberts  v.  Myers, 
20  F.  Cas.  No.  11.906,  Brunn.  Coll. 
Cas.  698;  Stowe  v.  Thomas.  23  F. 
Cas.  No.  18,614,  2  Wall.  Jr.  647, 

IlL — Frohman  v.  Ferris.  238  111. 
480,  87  KE  327,  128  AmSR  13S,  48 
LRAN8  639  raff  223  V.  S.  424,  32  SCt 
163,  66  L.  ed.  4921;   Rees  v.  Peltzer, 

75  111.  475;  Ookenholdt  v.  Frohman, 
60  111.  A.  300. 

Ky. — Qrlcsby  v.  Breckinridge,  2 
Bush   480.  92  AmD  509. 

Mass. — ^Keene  v.  Kimball,  16  Qray 
646,  77  AmD  486. 

Minn. — Banker  v.  Caldwell,  S  Minn. 
94. 

Nebr. — State  v.  State  Journal  Co., 
77  Nebr.   762,   110  NW   768   tden  reh 

76  Nebr.  276.  106  NW  434,  9  LRANS 
174,  18  AnnCas  254]. 

N.  J. — New  Jersey  State  Dental 
Soc.  V.  Dentaoura  Co.,  57  N.  J.  Bq. 
598.  41  A  672  [aff  68  N.  J.  Eq.  582 
mem,  43  A  1098  mem]:  Aronson  v. 
Baker,  48  N.  J.  Eq.  865,  13  A  177 
("Ermlnle"). 

N.  Y.— Palmer  v.  De  Witt,  47  N.  T. 
682,  7  AmR  480;  Isaacs  v.  Daly.  39 
N.  Y.  Super.  611;  Palmar  v.  De  Witt, 
30  N.  Y.  Super.  530.  86  HowPr  322. 
6  AbbPrNS  180;  Woolsey  v.  Judd, 
11  N.  Y.  Super.  879,  11  HowPr  49; 
Taft  V.  Smith.  76  Misc.  283,  134  NYS 
1011;  Stern  v.  Carl  La«mmle  Music 
Co.,  74  Misc.  262.  138  NYS  1082  [aff 
155  App.  Dlv.  895  mem,  139  NYS 
1146  mem];  French  v.  Magulre,  66 
HowPr  471;  Kisrnan  v.  Manhattan 
Quotation  Tel.  Co.,  60  HowPr  194: 
Shook  V.  Daly,  49  HowPr  866;  Oertel 
V.  Wood.  40  HowPr  10;  Jones  v. 
Thome,  1  NYLegObs  408;  French  V. 
Conelly,   l   NYWklyDlg  197. 

S.  D. — Simmons  Hardware  Co.  v. 
Walbel,  1  S.  D.  488,  47  NW  814,  86 
AmSR    765,    11    LRA   267. 

Tex. — ^Vernon  Abstract  Co.  v.  Wag- 

foner  Title  Co.,  49  Tex.  Civ.  A.  144, 
07  SW  919. 
Eng. — Caird  t.  Slme,  12  App.  Cas. 
826;  Exchange  Tel.  Co.  v.  Oregory, 
[1896]  1  Q.  B.  147;  Mansell  v.  Val- 
ley Printing  Co.,  [19081  2  Ch.  441. 
1  BRC  187,  16  AnnCas  133;  Exchange 
Tel.  Co.  V.  central  News.  [1897]  2 
Ch.  48;  Macklin  v.  Richardson.  Ambl. 
694,  27  Reprint  451,  7  BRC  66;  Pope 
V.  Curl.  2  Atk.  342,  26  Reprint  608; 
White  V.  Oeroch.  2  B.  ft  Aid.  298, 
106  Reprint  376;  Donaldson  v.  Beck- 
ett, 2  Bro.  P.  C.  129,  1  Reprint  837 
felt  Millar  V.  Taylor,  4  Burr.  2303, 
2408,  98  Reprint  201];  Millar  v. 
Taylor,  supra;  Webb  v.  Rose  [clt 
Millar  V.  Taylor,  supra];  Manley  v. 
Owen  [clt  Millar  v.  Taylor,  supra]; 
Prince  Albert  v.  Strang:e,  2  De  G.  & 
Sm.  662.  64  Reprint  293.  1  Hall  &  T. 
1.  47  Reprint  1302.  1  Macn.  &  Q.  26, 
47  EngCh  19,  41  Reprint  1171; 
Queensberry  v.  Shebbeare,  2  Eden 
329.  28  Reprint  924;  Jefferys  v. 
Boosey.  4  H.  L.  Cas.  815,  10  Re- 
print 681;  Turner  v.  Robinson,  10 
Ir.    Ch.    610    [aff    10    Ir.    Ch.    1811: 


Fisher  V.  Folds,  1  Jones  Bxch.  12; 
Soutliey  V.  Sherwood.  2  Merw.  485, 
35  Reprint  1006;  Exchange  Tel.  Co., 
Ltd.  V.  Howard,  etc..  Press  Agency, 
Ltd.,  22  T.  L.  R.  876;  Gilbert  v.  Star 
Newspaper  Co.,  Ltd.,  11  T.  L.  R.  4; 
Kenrick  v.  Danvbe  Collieries,  etc, 
Co..  Ltd..  39  Wkly."  Rep.  4fS. 

"At  common  law  the  author  of  a 
literary  composition  had  an  absolute 
property  right  In  his  production 
which  he  could  not  be  deprived  of  so 
long  as  It  remained  unpublished,  nor 
could  he  be  cotnpelled  to  publish  it. 
This  right  of  property  exists  at  com* 
mon  law  in  an  productions  of  litera- 
ture, tne  drann,  music,  art  etc." 
IfVohman  v.  Ferris,  238  ill.  480,  435, 
87  NB  827,  128  AmSR  135,  43  LRANS 
639  [aff  223  U.  S.  424,  32  SCt  268,  66 
L.  ed.  492]. 

"The  law  respecting  the  owner- 
ship of  literary  brpperty  Is  entirely 
settled."  New  Jersey  State  Dental 
Soc.  v.  Dentacura  Co..  67  N.  J.  Eq. 
698,  596,  41  A  672  [aff  58  N.  J.  Eq. 
582  mem,  43  A  1098  mem]. 
_aOi.  U.  S.— Paige  V.  Banks,  13 
Wall.  608,  20  L.  ed.  709;  Uttle  v. 
Hall,  18  How.  165,  15  L.  ed.  328; 
Wheaton  v.  Peters,.  8  Pet.  591,  8  L. 
ed.  1065;  Press  Pub.  Co.  v.  Monroe, 
73  Fed.  196.  19  CCA  424.  6i  lra  353 


(app  dlsm  164  U.  S.  105,  17  S  Ct  40. 
41  L.  .rd.  3671;  Werckmelster  v. 
Springer  LIth.  Co..  63  Fed.  808;  Bart- 


lett  V.  Crittenden,  2  F.  Cas.  No. 
1,076,  6  McLean  32;  Bartlett  v.  Crit- 
tenden, 2  F.  Cas.  No.  1,082,  4  McLean 
300;  Bouclcault  v.  Fox,  3  F.  Caa. 
No.  1,(91,  6  Blatchf.  87:  Bouclcault 
V.  Hart.  3  F.  Cas.  No.  1.692,  18 
Blatchf.  47;  Bouclcault  v.  Wood,  3 
F.  Cas.  No.  1,693,  2  Blss.  34;  Parton 
V.  Pranv,  18  F.  Cas.  No.  10,784,  3 
Cliff.  537:  Pulte  v.  Derby,  20  F.  Cas. 
No.  11,466,  6  McLean  328;  Stowe  v. 
Thomas,  (3  F.  Cas.  No.  13,514,  2 
Wall.  Jr.  547. 

111. — Ferris  v.  Frohman.  181  I1L  A. 
J07  [rev  on  other  grounds  238  111. 
430,  87  NB  827,  128  AmSR  135,  43 
LRANS  639  (aff  228  U.  S.  424,  82  SCt 
263,  6^  L.  ed.  498)1;  Ookenholdt  v. 
Frohman,   60  111.  A  800. 

Mass. — ^Keene  v.  Kimball,  16  Qray 
645,  77  AmD  428. 

N.  Y.— Potter  v.  McPheraon,  21  Hun 
659;  Palmer  v.  DeWltt,  82  N.  Y. 
Super.  530,  40  HowPr  293  [aff  47 
N.  Y.  532.  7  AmR  480];  Stem  v. 
Carl  Laemmle  Music  Co.,  74  Misc. 
262,  133  NYS  1082  [aff  156  App.  DlV. 
895  mem,  189  NTS  1146  memj; 
French  v.  Magviire,  56  HowPr  471; 
Oertel  v.  Wood,  40  HowPr  10;  Hoyt 
v.  Mackenxle,  3  Barb,  Ch.  320.  49 
AmD  178;  Isaacs  v.  Daly,  6  Leg. 
Qai.  176;  Jones  v.  Thome,  1  NYLeg 
Obs  408. 

Tex. — ^Vernon  Abstract  Co.  v.  Wag- 
goner Title  Co..  49  Tex.  Civ.  A  144, 
107  SW  919. 

Eng. — White  v.  Oeroch,  2  B.  ft  Aid. 
298,  106  Reprint  376;  Southey  v.  Sher- 
wood, 2  Merlv.  435,  36  Reprint  1006; 
Tonson  v.  Collins,  W.  BL  301,  96  Re- 
print 169.  j  r> 

31.     Little  v.  Hall.  18  How.  (U.  S.%V^ 
166,  l6  L.  ed.  328;    Photo-Drama  Mo- 
tion Picture  Co.  V.  Social  Uplift  Film 
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^opyrigbt  in  onpnbliahed  woilcs  is  abrogated,  and 
all  lights  mast  be  elaimed  under  the  statute  and  are 
only  such  as  the  statute  gives.'*  The  act,  however, 
gives  copyright  in  unpublished  works.** 

[i  5]  2.  Nature  and  Extent— a.  Xn  OeneraL 
This  eonunon-law  rip^t  of  property  in  intellee* 
tnal  productions  differs  in  no  respect  from 
any  other  form  of  personal  property  in  the 
protection  which  the  common  law  throws  about 
it.**     It  is  governed  by  the  same  rules  of  trans- 

Corp..  3t0  Fed.  448,  117  CCA  42; 
Denis  V.  Leclerc,  1  M«rt.  (Ia.)  1>7, 
6  AmD  712. 

8.  Rev.  St  I  hft.  reeiiMtlns  with 
some  modUlcatlons  |  9  of  the  Copy- 
Tiarht  Act  of  1831  provides  that 
"every  jtersoa  who  shaU  print  or 
publish  any  manuscript  whatever, 
without  the  consent  of  the  author  or 
proprietor  first  obtained  .  .  .  shall 
be  liable  to  the  author  or  proprietor 
for  all  damaces  occajilonea  by  such 
Injury."  (2)  The  act  of  March  4, 
1901  (35  U.  S.  St  at  L.  1076  c  320  | 
Z),  provides  that  nothing  therein  con- 
tained shall  be  construed  to  annul 
«r  limit  the  right  of  the  author  or 
proprietor  of  an  unpublished  work,  at 
common  law  or  in  equity,  to  prevmt 
the  copyinc,  publication,  or  use  of 
such  unpuulshed  work  without  his 
consent  and  to  obtain  damages 
therefor. 

Sa.    St.  1  A  8  Geo.  V  c  46  I  31. 

"No  rights  In  the  nature  of  copy- 
right, other  than  those  conferred  or 
recognised  by  the  Copyright  Act 
1911,  can  be  claimed  in  any  literary, 
dramatic  musical,  or  artistic  work." 
Dig.  Eng.  Civ.  U  I  1«97. 

fa]  wiTirmary  of  statntonr  vo- 
vtsiMW* — "The  protection  hitherto 
enjoyed  by  an  author  or  his  assignee 
in  any  unpublished  literary,  dramat- 
ic, musical,  or  artistic  work  under 
the  common  law  (except  under  the 
jurisdiction  to  restrain  a  breach  of 
trust  or  confldence)  was  abolished  by 
the  Copyright  Act  1911  (1  &  2  Geo. 
C,  c  46),  8.  31,  and  from  and  after 
1st  July,  1912,  no  person  is  entitled 
to  copyright  or  any  similar  right  in 
any  such  work,  whether  published  or 
unpublished,  otherwise  than  under 
and  in  accordance  with  the  pro- 
visions of  that  statute  (Ibid.,  s.  31). 
The  rights  of  an  author  in  any  un- 
published work  subsist  until  publica- 
tion and,  thereafter,  for  the  period  of 
the  author's  life,  and  for  fifty  years 
after  his  death  .  .  .  provided  that 
the  author  was  at  the  date  of  the 
making  ...  of  the  work  a  British 
'  subject  or  resident  or  domiciled 
within  those  countries  to  which 
the  Act  extends  ...  or,  where 
the  work  has  extended  over  a 
considerable  period,  the  author  was 
a  British  subject  or  was  ^o  resident 
or    domiciled    during    a    substantial 

?art  of   that   period    (Copyright  Act, 
911  (1*2  Geo.  5.  c.  46)  s.  35  (4))." 
Halsbury    U    Eng.    Suppl.    (1917)    p 

«L  Copyright  Act  1*11  (1  &  2 
Geo.  V  c  46  f  1).     . 

a*.  Paige  V.  Banks.  13  Wall.  (U. 
8.)  608,  20  It.  ed.  709;  Aronson  v. 
Baker,  43  N.  J.  Eq.  865,  12  A  177 
O'Ermlnle");  Palmer  v.  DeWltt  47 
N.  T.  &»i,  7  AmR  480;  O'Neill  v.  Gen- 
eral Film  Co.,  162  NTS  699  [aff  171 
App.  Dlv.  854,  167  NTS  10281;  Lang- 
loTs  V.  Vincent   18   LCJur  160. 

"An  invention,  a  painting  or  a  book 
Is  the  property  of  its  creator.  He 
may  keep  it  for  his  own  exclusive 
use  or  enjoyment  If  he  sees  fit.  The 
public  has  no  greater  right  to  it 
nowever  useful  it  may  be,  than  It 
would  have  to  any  other  part  of  his 
personal  property."  Jewelers'  Mer- 
cantile Agency  v.  Jewelers'  Weekly 
Pub.  Co.,  155  N.  T.  241,  247,  49  NE 
872,  63  AmSR  666,  41  LRA  846  [rev 
84  Hun  12,  32  NTS  41]. 

[a]  "The  sstabUalMd  vols  defining 
the  rights  of  the  owner  of  such  prop- 


ter and  succession,  is  protaeted  by  the  same 
process,  and  has  the  benefit  of  all  the  remedies  ac- 
corded to  other  personal  property  so  far  as  ap- 
plicable.** Its  basis  is  the  mental  effort  necessary 
to  its  production  and  the  right  of  everyone  to  the 
fruits  of  his  own  labor.**  It  is  an  intangible  in- 
corporeal right,'^  and  exists  separate  and  apart  from 
the  property  in  the  paper  on  which  it  is'  written 
or  the  physical  substance  in  which  it  is  embodied." 
The  common-law  intellectual  property  right  may  be, 


erty  may  be  stated  as  follows:  Every 
new  ana  innocent  product  of  mental 
labor,  which  has  been  embodied  in 
writing,  or  some  other  material  form, 
while  It  remains  unpublished,  is  the 
exclusive  property  of  Its  author,  en- 
titled to  the  same  protection  which 
the  law  throws  around  the  posses- 
sion and  enjoyment  of  other  kinds  of 
property,  whether  the  product  of 
such  labor  consists  in  literary,  dra^ 
matlc  or  musical  compositions,  or 
designs  for  works  of  ornament  or 
utility,  planned  by  the  mind  of  an 
artist  they  are  equally  Inviolable 
while  they  remain  unpublished,  and 
their  owner  may  exercise  the  same 
supreme  dominion  over  them  that  the 
owner  of  any  other  species  of  prop- 
erty may  exercise  over  It."  Aronson 
V.  Baker.  43  N.  J.  Eq.  366.  367,  13  A 
177. 

85.  U.  S. — Caliga  V.  Inter-Ocean 
JNewspaper  Co.,  157  Fed.  186,  84  CCA 
634  ra«r  216  U.  S.  182,  SO  SCt  88,  64 
L.  ed.  1601. 

Idu — Denis  V.  Ledere,  1  Mart  397, 
6  AmD  712. 

Mass. — Baker  v.  Libbie,  210  Mass. 
699,  97  NB  109,  37  &RANS  944,  Ann 
Cas  1912D  551. 

N.  J. — Aronson  v.  Baker,  43  N.  J. 
Eq.  366,  12  A  177  ("Ermtnle"). 

N.  T. — Palmer  v.  De  Witt  47  N.  T. 
682,  7  AmR  480;  Tarns  v.  Wltmark. 
30  Misc.  293,  63  NTS  721  [aft  48  App. 
Div.  632  mem.  63  NTS  1117  mem); 
O'Neill  V.  (General  Film  Co.,  162  NTS 
699  raff  171  App.  Dlv.  854,  167  NTS 
1028];  rrench  v.  Conelly,  1  NTWkly 
Dig  197. 

Eng. — Jefferys  v.  Boosey,  4  H.  Li. 
Cas.  806,  10  Reprint  681. 

"The  right  to  literary  property  Is 
just  as  sacred,  and  Just  as  much  en- 
titled to  the  protection  of  the  law,  as 
the  right  to  any  other  kind  of  per- 
sonal property.  Its  acquisition  and 
succession  are  governed  by  the  same 
legal  rules  which  control  the  acqui- 
sition and  succession  of  other  prop- 
erty of  the  same  general  class,  and. 
If  the  rights  of  its  owner  are  vio- 
lated, he  Is  entitled  to  the  same 
remedies  to  which  thu  owner  of  other 
personal  property  may  resort  for  re- 
dress." Aronson  v.  Baker,  43  N.  J. 
Eq.  365,   367,  12  A  177. 

[a]  "Til*  dcht  is  proparty  in  its 
essential  features.  It  is,  therefore, 
entitled  to  all  the  protection  which 
the  Constitution  and  laws  give  to 
property."  Baker  v.  Libble,  210  Mass. 
699,  604,  97  NB  109,  37  L.RANS  944, 
AnnCaal912D  551. 

S8.  Werckmelster  v.  American 
Llth.  Co.,  134  Fed.  321,  69  CCA  663, 
68  LRA  691  [rev  126  Fed.  2441-  Baker 
V.  Llbble,  210  Mass.  699,  97  NB  109. 
37  L.RANS  944,  AnnCasl912D  651; 
Walter  v.  LMe,  [1900]  A.  C.  539. 

[a]  "  ■ni*  tonndatton  of  all  ilgMs 
(1)  of  this  description  is  the  natural 
dominion  which  every  one  has  over 
his  own  ideas,  the  enjoyment  of 
which,  although  they  are  embodied 
in  visible  forms  or  characters,  he 
may,  if  he  chooses,  confine  to  himself 
or  Impart  to  others.'  That  is,  the 
law  recognises  the  artistic  or  liter- 
ary productions  of  Intellect  or 
genius,  not  only  to  the  extent  which 
is  Involved  in  dominion  over  and 
ownership  of  the  thing  created,  but 
also  the  intangible  estate  In  such 
property  which  arises  from  the  privi- 
lege of  publishing  and  selling  to 
others  copies  of  the  thingproduced." 
American  Tobacco  Co.  v.  T¥erckmels- 


ter,  207  U.  S.  384.  291.  2S  SCt  72.  62 

L.  ed.  208,  12  AnnCas  695  [qoot  Bou- 


vler  L.  D.  (Rawles  ed)l.  (2)  "Blark- 
stone  considers  this  exdaalve  right 
of   property   as    grounded    on    labor 


and  invention  and  reducible  to  the 
head  of  occupancy.  2  Lr«wl^  Black- 
stone,  405.  The  protection  of  the  re- 
sult may  be  considered  •■  due  to 
original  acquisition."  Werckmelster 
V.  American  Lith.  Co.,  184  Fed.  321, 
324,  69  CKTA  553,  68  L.RA  691  (rev 
126  Fed.  244], 

3T.  Caliga  V.  Inter-Ocean  News- 
paper Co.,  157  Fed.  186,  84  CCA  634 
lUt  216  lir.  S.  182,  30  S<»  SS.  64  U  ed. 
1501;  Werckmelster  v.  American 
Uth.  Co..  142  Fed.  (IT;  Carter  t. 
Bailey.  64  Me.  458,  18  AmR  273 
(copyright  'case);  Dart  v.  Wood- 
house,  40  Mich.  399,  29  AmR  544; 
Mansell  v.  Valley  Printing  Co.,  [1903] 
2  Ch.  441,  1  BRC  187.  16  AnnCas  133; 
Millar  V.  Taylor.  4  Burr.  >S03,  2396, 
98  Reprint  201. 

"The  property  right  of  the  author 
has  been  described  as  'an  incorpo- 
real right  to  print  [and  It  should  be 
added  to  prevent  the  printing  of.  if 
he  desires]  a  set  of  intellectual  ideas 
or  modes  of  thinking,  communicated 
In  a  set  of  words  and  sentences  and 
modes  of  expression.  It  is  equally 
detached  from  the  manuscript  or 
any  otner  physical  existence  wnatso- 
ever.'  Millar  v.  Taylor,  4  Burr.  2303, 
at  2396,  98  Reprint  201."  Baker  t. 
Llbble,  210  Mass.  699,  606,  97  NB 
109,  37  LRANS  944,  AnnCBS19120 
661. 

as.  U.  S. — caliga  v.  Inter-Oceaa 
Newspaper  Co.,  167  Fed.  186.  84  CCA 
684  fafr  216  U.  S.  182,  30  SCt  88.  64 
L.  ed.  160]:  Werckmelster  v.  Ameri- 
can Llth.   (:o..   142   Fed.   827. 

Mass. — Baker  v.  Llbbie,  210  Mass. 
699,  97  NB  109,  37  L.RANB  944.  Ann 
Ca«1912D  561. 

Mich. — Dart  V.  Woodhouse,  40 
Mich.  399,   29  AmR  644. 

N.  T. — O'Neill  V.  General  Film  0>., 
171  App.  Dlv.  854,  157  NTS  1028  imod 
162   NTS   699]. 

Bng. — Manseftl  v.  Valley  Printing 
Co.,  [19081  2  Ch.  441,  1  BRC  187.  ll 
AnnCas  133;  Queensberry  v.  Sheb- 
beare,  2  Eden  829,  28  Reprint  984. 

See  also  infra  I  18. 

[a]  Bvls  MWltod. — "The  author  of 
a  painting,  wnen  it  is  finished,  be- 
fore publication,  owns  a  material 
piece  of  personal  property  consisting 
of  the  canvas  and  the  paint  upon  IL 
He  also  owns  an  incorporeal  right 
connected  with  it;  that  is  the  right  to 
make  a  copy  of  ft  These  two  kinds 
of  property,  although  growing  out  of 
the  same  intellectual  production,  are 
In  their  nature  essentially  and  in- 
herently distinct  The  law  has  al- 
ways recognised  that  they  are  dis- 
tinct The  defendants'  counsel  ad- 
mitted on  the  argument  that  after 
a  copyright  has  been  once  taken  out. 
the  two  kinds  of  property  are  dis- 
tinct, and  that  the  owner  of  a  paint- 
ing may  then  sell  the  painting  to 
one  person,  and  the  copyright  to 
another.  The  claim  Is  that  that  can- 
not be  dona  before  the  statutorr 
copyright  is  taken  out.  But  the  law 
has  always  recognised  that  a  com- 
mon-law copyright  t>efore  a  general 
publication,  is  a  distinct  property 
from  the  thing  to  which  the  copy- 
right applies.  One  man  may  be  the 
owner  of  the  thing,  and  another  of 
the  copyright  In  the  thing.  For  In- 
stance, a  person  who  has  received  a 
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and  frequently  is,  ia  one  person,  while  the  title  to 
the  physical  thing  is  in  another.^'  Common  in- 
stances of  this  are  found  in  the  case  of  letters*** 
and  of  works  of  art."  The  same  thing  is  true  in 
respect  to  statntoty  copyright." 

[f  6]  b.  ExebuiTe  Contr«L  The  owner  of  lit- 
erary or  intellectual  propterty,  like  the  owner  of  any 
other  kind  of  property,  may  do  what  he  will  with 
his  own;  his  right  is  absolute,"  and  exclusive  as 
against  the  world.**     Subject  to  the  rule  that  a 


general  publication  operates  as  a  dedication  and 
terminates  all  private  property  rights,"  he  is  master 
of  the  situation.  If  he  chooses  to  keep  his  produc- 
tions unpublished  and  private,  he  may  do  so,  and 
be  has  bis  remedies  to  prevent  or  to  redress  an 
unauthorized  publication.**  He  has  the  exclusive 
right  to  make  first  publication.*^  He  also  has  the 
ri^t  of  private  circulation  among  such  persons  as 
he  may  designate,  and  may  impose  such  conditions 
and  restrictions  as  he  pleases  on  their  use  of  it.** 


l«tter.  voluntarily  sent  him  by  the 
writer,  owns  the  piece  of  paper  upon 
which  the  letter  la  written;  but  the 
writer  of  the  letter  continues  to  be 
the  owner  of  the  copyrlirht,  and  can, 
by  Injunatlon,  prevent  the  person 
who  has  received  the  letter  from  pub- 
Ilsblne  it."  Werckmeister  v.  Ameri- 
can  latb.   Co.,    142   Fed.    827,    8S». 

39.  Callga  v.  Inter-Ocean  News- 
paper Co.,  1ST  Fed.  18t.  84  CCA  634 
tatf  215  U.  S.  182.  30  SCt  88.  64  I.. 
«d.  1501;  Werckmeister  v.  American 
Lilth.  Co.,  142  Fed.  827;  Baker  v. 
Llbble.  210  Mass.  589.  97  NB  109,  37 
liRANS  944,  AnnCasl912D  561; 
O'Neill  V.  General  Film  Co.,  171  App. 
Dlv.  854.  157  NTS  1028  Jmod  162 
NTS  6991:  Queensberry  v.  Shebbeare, 
3  Bden  329,  28  Reprint  924'. 

40.  See  infra  f  18. 

41.  See  Infra  i   17. 
48.     See  Infra  I  67. 

4S.  U.  S. — American  Tobacco  Co. 
▼.  Werckmeister.  207  V.  S.  284,  88 
SCt  72,. 52  L..  ed.  208,  12  AnnCas  596; 
Paige  V.  Banks,  13  Wall.  608,  20  L. 
ed.  709;  Bobba-MerriU  Co.  v.  Straus, 
147  Fed.  15  77  CCA  607,  16  LRANS 
76*  [affi  119  Fed.  156.  and  alt  210  U.  B. 
389.  28  SCt  722.  52  L.  ed.  10861; 
Harper  ▼.  Donohue.  144  Fed.  491 
[alt  146  Fed.  1088  mem.  76  CCA  678 
mem]. 

III. — ^Frohman  v.  Ferris.  288  111. 
430,  87  NB  827,  128  AraSR  135.  48 
LRANS  639  [aft  223  U.  S.  424,  82 
SCt  263,   66   U  ed.   4921. 

Minn. — ^Banker  v.  Caldwell,  SMlnnt 
94. 

N.  T. — Jones  V.  American  l,aw 
Book  Co.,  126  App.  Div.  519,  109  NTS 
706;  Wright  v.  Elsie,  86  App.  Dlv. 
3S6,  83  NTS  887;  Isaacs  v.  Daly,  89 
N.  Y.  Super.  511;  Woolsey  v.  Judd,  II 
N.   T.  Super.   879,    11    HowPr  49. 

Tex. — ^Vernon  Abstract  Co.  v.  Wag- 
goner Title  Co.,  49  Tex.  Civ.  A.  144, 
107    SW    919. 

"The  property  of  the  author  or 
painter  in  his  Intellectual  creation  Is 
absolute  until  he  voluntarily  parts 
-with  the  same."  American  Tobacco 
Co.  V.  Werckmeister,  207  U.  S.  284, 
299.  28  SCt  72,  62  L..  ed.  208.  12  Ann 
Caja  695  (quot  Bong:  v.  Alfred  S. 
Campbell  Art  Co.,  214  U.  S.  236,  246, 
29  SCt  628,  68  L.  ed.  979.  16  AnnCas 
11261. 

[a]  Bnl*  amUad.^ — "As  author  of 
the  work  called  'Tlie  Masquerader,  or 
John    Chilcote,    M.    P.'    the    literary 

Jiroperty  vested  In  her  consisted,  so 
ar  as  here  material,  of  the  follow- 
ing: rights,  privileges,  or  powers: 
Before  publication:  The  sole,  ex- 
clusive interest,  use  and  control.  The 
right  to  its  name,  to  control,  or  pre- 
vent, publication.  The  right  of  pri- 
vate exhibition,  for  criticism  or 
otherwise,  reading,  representation, 
and  restricted  circulation;  to  copy, 
and  permit  others  to  copy,  and  to 
give  away  a  copy;  to  translate  or 
dramatize  the  work;  to  print  without 
publication;  to  maJce  qualified  dis- 
tribution. The  right  to  make  the 
first  publication.  The  right  to  sell 
.and  assign  her  Interest,  either  abso- 
lutely or  conditionally,  with  or  with- 
out quallflcation,  limitation,  or  re- 
striction, territorial  or  otherwise,  by 
oral  or  written  transfer.  Such  liter- 
ary property  la  not  subject  either  to 
execution  or  taxation,  because  this 
might  include  a  forced  sale,  the  very 
thing  the  owner  has  the  right  to  pre- 
vent." Harper  v.  Donohue,  144  Fed. 
491.  492  [aS  146  Fed.  1023  mem,  76 
CCA  678  mem]. 


44.  Banker  v.  Caldwell,  3  Uinn.  94. 

45.  Harper  v.  Donohue,  144  Fed. 
491  [aft  146  Fed.  1028  mem,.  76  CCA 
678  mem].  See  Infra  ij  40-45. 

"After  publication  the  law  does  not 
protect  the  right  of  an  author  or 
compiler  except  under  the  copyright 
law,  but  before  publication  the  right 
of  the  producer  is  absolute  and  the 
protection  which  the  law  affords 
ample."  Taft  v.  Smith,  76  Misc.  283, 
286.  134  NTS  1011. 

4a.  U.  8.— Bobbs-Merrlll  Co.  v. 
Straus.  147  Fed.  16.  77  CCA  607,  16 
L.RANS  766  [aff  189  Fed.  156,  and 
aft  210  U.  S.  339.  28  SCt  722.  62  L. 
ed.  1086];  Werckmeister  v.  American 
Lith.  Co.,  134  Fed.  321,  69  CCA  668. 
68  LRA  691  [rev  126  Fed.  244,  117 
Fed  360];  Parton  v.  Strang,  18  F. 
Cas.  No.  10,784.  3  Cliff.  637. 

111.— Prohman  v.  Ferris.  8*8  ni.  480 
87  NE  827,  128  AmSR  136,  48  LRAN^ 
639  [all  223  IT.  S.  424.  82  SCt  268,  66 
L..  ed.  4921. 

Masa — Baker  v.  Llbble.  210  Mass. 
899,  97  NB  109,  87  LRANS  944.  Ann 
Casl912D    651. 

Minn. — ^Banker  v.  Caldwell,  8  Minn. 
84. 

N.  J. — New  Jersey  State  Dental 
Soc.  V.  Dentacura  Co.,  67  N.  J.  Bq. 
698,  41  A  672  Tall  68  N.  J.  Eq.  582 
mem,  43  A  1098  meml. 

N.  T. — Taft  V.  Smith.  76  Misc.  283, 
134  NTS  1011;  Woolsey  v.  Judd,  11 
N.  T.  Super.  379,  11  HowPr  49;  Oer- 
tel  V.  Wood.  40  HowPr  10. 

Bng. — Jefferys  v.  Boosey,  4  H.  li. 
Cas.  815,  10  Reprint  681;  Turner  v. 
Robinson.  10  Ir.  Ch.  610  [aff  10  Ir. 
Ch.  1211;  Southey  v.  Sherwood,  2 
Merlv.    436,    36    Reprint   1006. 

"Every  new  and  innocent  product 
of  mental  labor  which  has  been  em- 
bodied in  writing,  or  some  other  ma- 
terial form,  being  the  exclusive  prop- 
erty of  its  author,  the  law  securing 
it  to  him  as  such,  and  restraining 
every  other  person  from  infringing 
his  right.  Whether  the  ideas  thus 
unpublished  take  the  shape  of  writ- 
ten manuscripts  of  literary,  dramatic, 
or  musical  compositions,  or  whether 
they  are  the  designs  for  works  of 
ornament  or  utility  plainned  by  the 
mind  of  an  artist,  they  are  equally 
inviolable  while  they  remain  unpub- 
lished, and  the  author  posseeses  an 
absolute  right  to  publish  them  or 
not  as  he  thinks  flt,  and  If  he  does 
not  desire  to  publish  them,  to  hinder 
their  publication,  either  in  whole  or 
in  part,  by  any  one  else."  Shortt  L. 
Literature  p  48. 

[a]  sescriptlve  oatslofro*  of  tm- 
pnbUshed  drawlngn  and  •tohlngSw— 
In  Prince  Albert  v.  Strange,  2  De  O. 
&  Sm.  862,  64  Reprint  293,  1  Hall  & 
T.  1,  47  Reprint  1302.  1  Macn.  &  G. 
26,  47  BngCh  19,  41  Reprint  1171,  It 
was  held  that  the  court  of  chancery 
will  Interfere  to  prevent  the  inva- 
sion of  the  common-law  right  of  the 
drawer  or  designer  of  etchings  and 
drawings  which  had  never  been  pub- 
lished and  were  kept  for  his  private 
use  and  pleasure,  by  the  publication 
of  a  catalogue  containing  a  de- 
scription of  such  work.  Sec  2 
Kent  Comm.  (11th  ed)  380  note 
1  (where  the  editor,  referring  to 
this  point  in  the  decision,  sav.s: 
"A  writer  in  the  London  Jurist 
(February,  1849)  Intimates  doubts, 
and  with  apparent  Justice,  of  the 
correctness  of  this  position.  It  Is 
certainly  carrying  the  right  of  au- 
thors to  a  great  extent  to  restrain 
by  injunction  the  communication,  not 


only  of  the  works  themselves,  but  the 
fact  of  their  existence,  and  the  desig- 
nation of  the  mode  of  their  exist- 
ence"). 

4T.  V.  S. — Atlas  Mfg.  Co.  v.  StrePt, 
204  Fed.  898,  122  CCA  668,  47  LRANS 
1002;  Bobbs-Merrill  Co.  v.  Straus.  147 
Fed.  16.  77  CCA  607,  16  LRANS  766 
raft  139  Fed.  166.  and  aff  210  IT.  S. 
339,  28  SCt  722,  62  L.  ed.  10*61  ■  Har- 
per V.  Donohue,  144  Fed.  491  [aff  146 
Fed.  1023  mem,  76  CCA  678  meml; 
Werckmeister  v.  American  LIth.  Co., 
134  Fed.  321,  69  CCA  658,  68  LRA 
591    [rev  126   Fed.    244]. 

III. — Frohman  v.  Ferris.  23S  III. 
430.  87  NB  327.  128  AmSR  1.16,  43 
LRANS  639  [aff  228  U.  S.  424,  32 
SCt   263.   66   L.   ed.   492]. 

Me. — Carter  v,  Bailey,  64  Me.  458, 
18  AmR  273. 

Mich. — Dart  v.  Woodhouse,  40  Mich 
899.   29  AmR  644. 

Minn.— Banker  v.  Caldwell.  3  Minn. 

Nebr.— SUte  v.  State  Journal  Co., 
77  Nebr.  762,  110  NW  768. 

N.  T. — Palmer  v.  De  Witt,  47  N.  T. 
682,  7  AmR  480;  Wright  v.  Blsle.  86 
Ann,  Dlv.  356,  83  NT3^887. 
_TEIng. — Donaldson  v.  Beckett,  2  Bro. 
P.  C.  129,  1  Reprint  837  felt  MIlUr 
V.  Taylor,  4  Burr.  2303,  2408,  98  Re. 
print  201];  Prince  Albert  v.  Stranpe, 
2  De  O.  &  Sm.  662,  64  Reprint  293; 
Jefferys  T.  Boosey,  4  H.  L.  Cas.  816, 
10  Reprint  681. 

'The  author  of  a  literary  work  or 
composition  has,  by  law,  a  right  to 
the  flrst  publication  of  It.  He  has  a 
right  to  determine  whether  it  shall 
be  published  at  all,  and  If  published, 
when,  where,  by  whom,  and  In  what 
form.  This  exclusive  right  is  con- 
fined to  the  flrst  publication.  When 
once  published  It  Is  dedicated  to  the 
nubile,  and  the  author  has  not,  at 
common  law,  any  exclusive  right  to 
multiply  copies  of  It  or  to  control 
the  subsequent  Issues  of  copies  by 
others."  Wright  v.  Blsle,  86  App. 
Dlv.  356,  858,  83  NTS  887-  [quot 
Palmer  v.  De  Witt,  47  N.  T.  632.  636, 
7  AmR  480]. 

"The  right  of  the  proprietor  of  such 
a  manuscript  to  publish  it  or  keep 
it  back  from  publication  is  not  only  a 
property  right,  but  one  which  Is 
purely  Incorporeal  and  attended  with 
considerations  of  a  nature  entirely 
different  from  any  involved  In  other 
rights.  The  law  will  not  permit  It 
to  be  Interfered  with  except  as  he 
chooses  to  make  it  public,  and  the 
right  is  one  which  is  entirely  Inde- 
pendent of  locality  and  belongs  es- 
sentially to  the  owner  wherever  he 
may  be,  and  in  whatever  locality  one 
or  more  copies  of  the  writings  may 
be  found."  Dart  v.  Woodhouse,  40 
Mich.  399,  400.  29  AmR  544. 
^[al  ZUnstxatlon.— In  1723  the  Earl 
of  Clarendon  delivered  to  one  Gwynne 
the  original  manuscript  of  a  history 
written  by  his  father.  In  1758  the 
administrator  of  Gwynne  sold  It  to 
defendant  for  publication,  but  the 
representatives  of  the  earl  restrained 
such  publication.  Queensberry  v. 
Shebbeare,  2  Eden  329,  28  Reprint 
924  [cit  Millar  v.  Taylor,  4  Burr, 
2303,    2330,   98   Reprint    201], 

4B.  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284,  28  SCt 
72,  62  L.  ed.  208,  12  AnnCas  695; 
Bobbs-Merrlll  Co.  v.  Straus,  147  Fed. 
15.  77  CCA  607.  15  LRANS  766  [aff 
139  Fed.  155,  and  aff  210  V.  S.  339, 
28  SCt  722,  62  L.  ed.  10861;  Harper 
v.  Donohue.  144  Fed.  491  [aff  146  S%d. 
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Any  use  or  publication  in  disregard  of  such  con- 
ditions or  restrictions  is  an  invasion  of  his  prop- 
erty rights  and  vill  be  redressed  as  such.**  The 
owner  is  entitled  to  all  profit  from  any  nse  of  his 
production,  so  long  as  that  use  does  not  amount  to 
a  general  publication.'"  This  right  of  control  re- 
sides in  the  author  only  so  long  as  he  continues  to 
remain  the  proprietor  of  his  production;  if  he  has 
parted  with  his  ownership,  he  may  no  longer  impose 
terms  or  conditions  on  the  use  to  be  made  by  the 
new  owner,  except  so  far  as  he  has  reserved  rights 
or  imposed  conditions  in  the  contract  of  transfer; 
all  his  rights  rest  on  the  contract,  and  in  all  other 
respects  the  new  owner  has  untrammeled  control." 


1023  mam,  78  CCA  «78  mam];  Werck- 
melster  v.  Amprican  Llth.  Co.,  1X4 
Fed.  121,  89  CCA  658.  6i  LRA  591 
[rev  128  Fad.  244];  Press  Pub.  Co. 
V.  Monroe.  73  Fed.  198,  19  CCA  429. 
SI  LRA  363  [app  dlsm  164  U.  S.  105, 
17   set   40.   41  L.  ~ 


ed.  3871:  Bartlette 
P.   Caa,  No.  I.t78.  6 


V.  Crittenden.  2  P. 
McLean  32;  Bartlette  v.  Crittenden, 
2  F.  Cas.  No.  1.082.  4  McLean  300; 
Partcn  v.  Pran^.  18  F.  Caa.  No.  10,7"'4. 
S  Cliff.  637;  Frohman  v.  Ferr's,  238 
111.  430.  R7  NB  327.  128  AmSR  13E. 
43  LRAN3  639  [aJT  223  U.  R.  424.  32 
set  263.  56  L.  ed.  '492]:  Kiernan  T. 
Manhattan  Quotation  Tel.  Co..  SO 
HowPr  (N.  T.)  194;  Oertel  v.  Wood, 
40  HowPr  (N.  Y.)  10:  Exohani-e  Tel. 
Co.  V.  GreKory.  tl?98]  1  Q.  B.  147; 
Manaell  v.  ValW  Prlntltir  Co..  [1908] 
1  Ch.  567  faff  ri908]  2  Ch.  44lT:  ICx- 
ohangre  Tel.  Co.  v.  Central  News, 
[18971  2  Ch.  48;  Prince  Alb«-rt  t. 
Stranpe.  2  De  O.  &  Sm.  652,   B4  Re- 

frint  293;  Queensberry  v.  Shebheare, 
Eden  829,  28  Reprint  924:  Jetterys 
v.   Boosey,   4  K.  L.  Cas.   815,   10  Ra- 

?rint  681;  Prlnoe  Albert  v.  Strange. 
Macn.  &  O.  25,  47  EngCh  19.  41 
Reprint  1171;  ISkcharite  Tel.  Co.. 
Ltd.  V.  Howard,  etc.,  PrRss  Agency, 
Ltd.,  22  T.  L.  R.  874;  Gilbert  v.  Star 
Newspaper  Co.,  Ltd.,  11  T.  L.  R.-  4: 
Kenrlck  v.  Danube  Collieries,  etc, 
Co..   Ltd.,  39  Wkly.   Rep.   478. 

"The  property  of  an  author  In  hi* 
Intellectual  production  is  absolute 
until  he  voluntarily  parti  with  all  or 
soma  of  his  rights.  There  is  no 
principle  of  law  oy  which  he  can  be 
compelled  to  publish  It  or  to  permit 
others  to  enjoy  It.  He  has  a  rleht  to 
exclude  all  persons  from  Its  enjoy- 
ment; and,  when  he  chooses  to  do  so, 
any  use  of  the  property  without  his 
consent  is  a  violation  of  his  rights. 
He  may  admit  one  or  more  persons 
to  Its  use,  to  the  exclusion  of  all 
others;  and,  in  doing  so,  he  may  re- 
strict the  uses  which  shall  be  made 
of  It.  He  may  give  ^a  copy  of  hts 
manuscript  to  another  person,  with- 
out* parting  with  his  literary  prop- 
erty In  It.  He  may  circulate  copies 
among  his  friends,  for  their  own 
personal  enjoyment,  without  giving 
them  or  others  the  right  to  publish 
such  copies."  Bobba-Merrlll  Co.  v. 
Straus,  147  Fed.  16,  18,  77  CCA  607, 
15  LRANS  768  faif  210  U.  S.  339,  28 
set  722,  52  L.  ed.   1086]. 

"He  may  make  an  assignment 
either  absolute  or  qualified  in  any 
degree.  He  may  lend,  or  let,  or  give, 
or  sell  any  copy  of  his  composition, 
with  or  without  liberty  to  transcribe, 
and  if  with  liberty  of  transcribing, 
he  may  fix  the  number  of  transcripts 
which  he  permits.  If  he  prints  for 
private  circulation  only,  he  still  has 
the  same  rights,  and  all  these  rights 
he  may  pass  to  his  assignee."  jef- 
ferys  v.  Boosey.  4  H.  L.  Cas.  815, 
868.  10  Reprint  681. 

"The  author  has  an  Indisputable 
right  to  his  manuscript;  he  may 
withhold  or  he  may  communicate  It, 
and,  If  he  communicates  it,  he  may 
limit  the  number  of  persons  to  whom 
It  Is  to  be  Imparted,  and  Impose  such 
restrictions  as  he  pleases  upon  the 
use  of  It.  This  right  exists  at  com- 
mon law,  and  is  distinct  from  copy- 


right, which  is  created  by  statute 
and  limited  in  respect  of  time."  8 
Halsbury  L.  Eng.  p  137. 

MmlttWI  or  qnaUSed  pnliUoatloB 
see  Infra  i   47. 

48.  See  Infra  |  58.  See  also  infra 
I  68  text  and  notes. 

BO.  J'anHell  v.  Valley  Prlndns  Co., 
[19081  8  Ch.  44L  447,  1  BRC- 187,  16 
AnnCas  138. 

"I  am  of  opinion  that  It  la  an  in- 
corporeal right  of  property  giving  to 
the  author  the  fullest  rights  not  only 
of  exclusion,  but  also  of  actual  en- 
joyment so  far  as  they  are  compati- 
ble witli  non-publtcatlon.  All  his 
rights  at  common  law  are  limited 
until  and  cease  upon  publication. 
Before  publication  he  may  keep  his 
work  unseen  or  unhesu^  he  may 
show  or  recite  it  to  his  friends;  ha 
may  deliver  his  lectures  to  students 
or  allow  his  MS.  play  to  be  acted  on 
special  terms,  provided  always  that 
the  use  to  which  he  puts  it  does  not 
amount  to  publication.  Such  publi- 
cation must  be  by  himself  or  his 
assigns,  and  Is  a  Question  of  fact  in 
each  case,  which  may  be  Inferred 
from  acts  or  conduct."  Mansell  v. 
Valley  Printing  Co.,  supra. 

What  constnutea  nabUoaMoa  see 
Infra  if  46-66. 

51.    See  Infra  (  88. 

Altsnctlon  or  mntllatloa  of  aiu 
thoz^  msnasorint  see  infra  i  88. 

Vse  of  «iit]io>>s  nam*  see  infra  |  24. 

51.  OopTxisbt  oasas  see  infra  I 
265. 

6S.  Harper  v.  Donohue,  144  Fed. 
491  [aff  144  Fed.  1023  mem,  76  CCA 
678  mem];  Bartlett  v.  Crittenden.  2 
F.  Cas.  No.  1,076.  6  McLean  82; 
Oystead  v.  Shed,  12  Mass.  606,  510 
(holding  that  a  writ  of  attachment 
Is  no  justltlcatlon  In  trespass  for 
seisins  private  papers  and  account 
books.  Mcause  'they  are  not  goods 
and  chattels,  which  could  be  sold  on 
execution");  Dart  v.  Woodfaouse.  40 
Mich.  399,  29  AmR  644;  Prince  Albert 
V.  Strange,  1  Hall  &  T.  1.  47  Reprint 
1302.  1  Macn.  &  Q.  26,  47  EngCh  19, 
41  Reprint  1171.  See  Atcherley  v. 
Vernon,  10  Mod.  618,  88  Reprint  834 
(dictum  to  the  effect  that  creditors 
cannot  reach  unpublished  manu- 
scripts). 

"It  is  very  well  settled  by  the  de- 
cisions of  the  tTnited  States  Supreme 
court  that  even  after  a  work  is  pub- 
lished no  creditor  can  reach  the  copy- 
right unless  some  special  provision 
of  law  is  made  on  the  subject,  and 
it  Is  also  settled  that  the  author's 
rights  are  never  subject  to  disturb- 
ance except  In  accordance  with  stat- 
ute. No  law  can  compel  a  man  to 
publish  what  he  does  not  choose  to 
publish."  Dart  v.  Woodhouse,  40 
Mich.  399,  401.  29  AmR  544. 

"A  man  may  write  without  any  in- 
tention to  publish.  He  may  treat  of 
principles  and  characters  without  re- 
straint— with  a  view  to  his  mental 
Improvement,  or  from  some  other 
motive.  .  .  .  And  there  Is  no  law 
which  can  compel  an  author  to  pub- 
lish. No  one  can  determine  this 
essential  matter  of  publication  hut 
the  author.  His  manuscripts,  how- 
ever valuable,  oannot,  without  his 
consent,    be    seized   by   his   creditors 


[i  7]  c  EzMntton,  Attaebamitt  TomHamm, 
and  Bankruptcy."  Since  the  law  will  not  permit 
this  right  of  the  owner  of  a  manuseript  to  publish 
it  or  to  keep  it  back  from  publication  to  be  inter- 
fered with,  except  as  he  chooses  to  make  it  public, 
it  has  been  held  that  an  unpublished  manuseript 
cannot  be  seized  imd  sold  on  attachment  or  execu- 
tion.^ But  this  doctrine  has  been  eritieised  by 
other  authorities,  and  unpublished  manuscripts,  con- 
sidered as  physical  property,  have  been  held  subject 
to  seizure  and  sale  on  execution.**  Where  manu- 
scripts have  been  mortgaged,  they  may  be  sold  on 
foreclosure."  A  trustee  in  bankruptcy  has  no  right 
to  publish,  for  the  benefit  of  creditors,  a  bankrupt 

aspropertjr."    Bartlett  v.  CTIttenden. 

2  V.  Ca«.  No.  1,076.  (  MeT.ean  82.  37. 

[a]  Tiaasf •>  ta  fraud  ef  «z«dttota. 

— where  the  controversy  grew  out  of 
an  execution  levy  made  t^  the  judc- 
ment  creditor  on  a  set  of  manuscript 
abstract  books  which  were  at  the 
time  In  the  iMSsesslon  of  the  execu- 
tion debtor  who  had  transferred 
them  to  a  third  person  under  a  tran«- 
fer  which  was  claimed  to  be  invalid 
against  creditors,  it  was  helA-  that 
since  an  unpublished  manuscript  can- 
not, by  reason  of  the  nature  of  the 
property  therein,  be  subject  to  exe- 
cution, the  creditors  could  not  com- 
plain of  Its  disposal.  Dart  v.  Wond- 
hoKEe.  40  Mich.  399.  29  AmR  544  (foil 
Perry  v.  Big  Rapids.  67  Mich.  148.  24 
trw  630.  11  AmSR  570). 

54.  Banker  v.  Caldwell.  S  Minn.  94 
(abstract  books);  Washington  Bank 
V.  Fidelity  Abstract,  etc.,  Co..  15 
Wash.  487.  46  P  10S6.  65  AmSR  90!. 
37  LRA  115  (abstract  books).  See 
Leo^  Loan,  etc.,  Co.  v.  Leon  GVioal- 
Izatlon  Bd.,  86  Iowa  127,  53  NW  94. 
41  AmSR  486.  17  LRA  199  (where 
on  the  question  of  taxation,  the  court 
distinguished  manuscript  abstract 
books  from  ordinary  author's  manu- 
acriot). 

"In  a  set  of  abstract  books,  or  in 
any  other  manuscripts,  we  see  noth- 
ing intangible,  nothing  which  makes 
It  dlfllcuit  or  improper  to  subject 
tfaem  to  execution.    Confessedly  they 


are  proiierty,  and  as  such  may  be 
valuable  to  their  compiler  or  owner, 
and  doubtless  he  may  by  his  volun- 
tary transfer  divest  nimself  of  titte. 
arid  vest  it  in  another.  His  transfer 
may  not  divest  him  of  the  informa- 
tion contained  In  them,  and  certainly 
win  not  Impair  the  skill  required  in 
their  compilation  or  use.  The  fact 
that  he  does  not  and  oannot  trans- 
fer his  information  and  skill  consti- 
tutes no  grround  for  denying  hi* 
ability  to  transfer  'eo  much  as  Is 
transferable.  In  a  state  whose  «tat. 
utes  in  general  terms  declare  all 
property  subject  to  execution,  we  can 
perceive  no  reason  for  holding  ab- 
stract books  or  other  valuable  writ- 
ings not  subject  to  execution."  Free- 
TTian  Bxeeutlons  «  ed)  (  lio  [quot 
Washington  Bank  v.  Fidelity  Ab- 
stract, etc.,  Co.,  16  Wash.  487,  481, 
46  P  1036,  66  AmSR  908,  87  LRA 
116]. 

[a]  BOaet  Of  lary. — (1)  Where  an 
unpublished  work  is  levied  on  bv  the 
sheriff,  the  exclusive  rights  of  the 
author  therein  are  not  oestroyed  or 
taken  away  until  sale.  The  effect 
of  the  levy  Is  simply  to  suspend  his 
right  to  the  Immediate  possession, 
and  on  payment  of  the  debt  he  is  en- 
titled to  have  It  returned  in  the  same 
condition  as  when  seised.  Banker  v. 
Caldwell.  3  Minn.  94.  (2)  The  sherlC 
has  no  right  to  make  or  to  dl."«po* 
of  copies  of  the  work;  his  only  rlrtM 
Is  to  preserve  it  and  sell  It  un-Hr 
the  execution  In  the  same  condlj.-. 
as  when  levied  on.  Banker  v.  (jSii- 
well,  siinra.  "J 

55.  Washington  Bank  ▼.  Fl'^>'.:7 
Abstract,  etc.,  Co.,  16  Wash.  4vJS"" 
P  1036.  66  AmSR  902.  87  LP'Sk  V.: 
(chattel  mortgage  on  set  of  BL^^-rt:'. 
records,  maps,  and  Indexes  of°",id5:- 


For  later  oasss,  dsvslopasats  and  «&•>«•■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  ■*  '""nahr 
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antbor's  unpiibliBhed  auuiiiaoriptB  without  the  an- 
tbor'a  coQsent.^ 

[(  8] '  d.  Tamtton.  It  has  been  held  that  un- 
pablished  jaanuaeripts  are  not  taxable."  In  the 
ease  of  maniucript  hooka  containing  abatracts  of 
title  there  is  a  conflict  of  authority,"  some  eases 
holding  that  such  books  are  taxable  beeaaae  they 
are  pfaysieal  thinga  of  value,°*  while  others  hold 
that  they  are  not  taxable  on  the  gronnd  that  to 
tax  them  would  be  inconsistent  with  the  nature 
of  the  owner 'a  incorporeal  right  in  them  as  un- 
published manuscripta."' 


[i  9]  3.  Duration.  Common-law  property  rights 
in  intellectual  produetious  are  of  indefinite  or  per- 
petual duration,"  continuing  in  the  owner  until 
abandoned  or  lost  by  a  general  publioati<m.*^ 

[{  10]  B.  Sabject  Matter— 1.  Intellectaal  Ooa- 
ceptlon,  The  oonunon-law  property  in  intellectual 
productions  is  not  limited  to  the  exact  form  in 
which  the  author  has  expressed  his  ideas;  the  prop- 
erty is  in  the  intellectual  conception,  and  the  author 
may  claim  it  as  his  own  in  whatever  form  it  can  be 
identified  as  his  production."  Such  property  is  not 
in  ideaa  in  the  abstract,  for  mere  ideas  are  not  the 


K 
I) 

I 

BLi. 


06.  Coplnger  Copyright  (6th  ed)  p 
121;  8  Balsbury  U  Bng.  o  1S8;  Mac- 
GUI  I  vrav  Copyright  pp  8S,  878. 

Oopyrifbta  ••  •■••«■  see  Infra  I 
265. 

57.  Harper  v.  Donohue,  144  Fed. 
4»1  [aff  148  Fed.  1023  mem.  76  CCA 
«7»  me»nl:  Perry  v.  BI5  Railds,  87 
Mich.  148.  24  NW  630.  11  AraSR  670. 

OS.     See   casea   Infra   notes   59,   80. 

la)  OoBflleUiur  Ttowe  stated — m 
In  Perry  v.  Bin  Rapids.  67  Mich.  148. 
147.  150.  24  NTT  630.  11  AmSR  670.  it 
was  held  that  the  manuscript  abstract 
books  have  no  Intrinsic  value  and  are 
not  taxable,  Campbell.  C.  J.,  saylnR: 
"The  consntutlon  requires  asress- 
ments  to  be  made  on  property  at  Its 
cash  value.  This  means  not  only 
what  may  be  put  to  valuable  uses, 
but  what  has  a  recognizable  pecu- 
niary value  Inherent  in  Itself,  and 
not  enhanced  or  diminished  according 
to  the  person  who  owns  or  uses  It. 
The  court  below  found  expressly,  and 
could  not  have  found  otherwise,  that 
these  abstract  books  have  no  Intrin- 
sic value.  They  are  only  valuable 
for  the  Information  they  contain,  and 
that  Information  la  conveyed  by  con- 
sultations or  extracts.  Their  value 
is  only  kept  up  by  their  completeness 
and  continued  correction.  The  sale 
of  a 'complete  copy  would  practically 
destroy  the  value  of  the  books  In  the 
hands  of  the  plaintiff.  So  a  similar 
compilation  by  any  one  else  would 
bave  a  like  result  The  value  of  the 
books,  except  as  used,  is  nothing. 
They  resemble  in  nature,  if  not  pre- 
cisely, the  books  which  are  consulted 
by  any  person  who  makes  an  income 
from  his  acquired  knowledge,  whether 
BCienti4c  or  otherwise;  as  a  survey- 
or's notes,  an  author's  memoranda,  a 
druggist's  recipes,  and  many  analo- 
gous things.  They  may  be  and  are 
very  serviceable,  out  they,  are  not 
things  that  the  law  has  made  subject 
to  seisure  or  assessment.  If  these 
books  were  taxable  as  personalty, 
they  could  be  made  liable  to  satisfy 
It.  and  this,  in  our  opinion,  cannot  be 
done.  As  the  whole  sublect  was  dis- 
cussed and  disposed  of  in  Dart  v. 
Woodliouse.  40  Mich.  199,  it  does  not 
seem  necessary  to  rehearse  or  re-, 
view  what  was  there  held.  .All  civ- 
ilised gevemments  respect  private 
mfuiuscrlpts,  and  treat  them  as 
not  partaking  of  the  nature  of  prop- 
erty open  to  ordinary  sale  and  dis- 
posal. The  possession  of  them  gives 
DO  right  In  the  possessor  to  use 
them,  or  publish  them,  unless  by  the 
acquiescence  of  the  originator.  While 
it  often  has  happened  that  trade 
secrets,  and  other  Information  which 
baa  been  noted  down  In  writing,  may 
furnish  means  of  acquiring  profit,  ft 
was  never  imagined  or  hel?  that  the 
writings  Ibemselves  were  subject  to 
seisure  and  sale  without  consent. 
Any  attempt  to  make  value  out  of 
such  a  sale  would  be  really  a  sale  of 
knowledge,  and  not  of  property." 
(2)  But  in  a  dissenting  opinion 
by  Morse.  J.,  It  was  said:  "The 
main  issue  to  be  determined  is 
the  liability  to  taxation  of  these 
abstract  books.  I  think  they  are 
sublect  to  taxation  the  same  as 
other  personal  property.  They  cannpt 
be  considered  as  scientific  discover- 
ies, nor  is  there  any  particular 
genius    exercised    In    their    creation. 


They  axe  not  lljte  th?  manu^Ipts  of  1  jQt.cjirrylpK  2a..»,bu,?li<essL  as  much 
an  author,  the  recipes  of  a  druggist,  |  so  as  are  the  tools  or  machinery  by 


or  a  copyright.  The  work  of  com- 
piling these  abstracts  is  a.  mere  me- 
chanical one.  Involving  no  independ- 
ent creation  of  the  mind  of  the  tran- 
scriber. It  is  not  in  any  sense  the 
work  of  genius,  or  the  development 
of  new  thoughts  or  ideas.  They  are 
no  more  the  creation  or  creature  of 
the  mind  than  is  the  iron  or  wood 
work  of  the  skilled  mechanic,  nor  are 
they  so  much  so.  .  .  .  These  ab- 
stracts have  also  a  cash  value,  and 
pass  from  hand  to  hand,  and  are  bar- 
tered and  sold  like  other  property. 
.  .  .  They  brought  12.900  in  this  very' 
case  when  so!d  by  the  maker  to  the 
plaintiff.  Can  It  be  said  that  these 
books  in  the  hands  of  the  plaintiff 
are  purely  incorporeal,  with  no 
tanplblllty  that  the  tax-gather  can 
reach?  ...  If  these  books  are  prop- 
erty, they  ought  to  be  subject  to  tax- 
ation.. It  cannot  be  disputed  from 
this  record,  but  that  they  have  be.en 
both  used  and  sold  as  property,  and 
have  a  large  money  value."  (3)  And 
in  the  case  of  Leon  Loan,  etc..  Co.  v. 
Leon  Equalization  Bd..  86  Iowa  127. 
134.  63  NW  94.  41  AmSR  486,  17  LRA 
199,  although  it  was  said  that 
the  court  must  not  be. understood  as 
committing  itself  to  any  view  of  the 
law  *  relative  to  the  liability  of  au- 
thors' manuscripts  being  taxable,  it 
was  held  that  a  set  of  abstract  books 
was  taxable  as  personal  property, 
and  the  majority  opinion  in  the 
above  cited  case  of  Perry  v.  Big 
Rapids,  67  Mich.  146.  34  NW  630,  11 
AmSR  570,  was  criticized.  In  deliv- 
ering the  opinion  of  the  court. 
Granger,  J.,  said:  "The  Michigan 
cases  attach  great  importance  to  the 
fact  that  the  proprietor  of  a  manu- 
script may  control  or  determine 
whether  or  not  it  shall  be  published, 
and  that,  without  publication,  there 
is  no  value  as  a  basis  for  an  assess- 
ment or  levy.  Wo  are  unable  to 
understand  tne  application  of  the 
thought  to  the  case  at  bar.  In  cases 
of  manuscript,  designed  for  publica- 
tion, their  value,.  In  a  general  prop- 
erty sense,  may  be  said  to  be  in  the 
fiublished  work  or  the  right  of  pul}- 
icatlon,  for  it  is  then  only  thtkt  it 
becomes  of  interest  to  others  than 
the  author.  It  is  when  the  manu- 
script Is,  by  the  author,  put  In  con- 
dition for  use,  that  It  takes  to  Itself 
value  In  a  commercial  sense.  Before 
publication,  or  a  transfer  of  the  right 
of  publication  by  the  author,  the 
nianuscrlpt  is  but  a  private  memo- 
randum or  writing,  without  signifi- 
cance, except  to  the  author,  like  other 
private  memoranda.  When  the  author 
places  it  upon  the  marts  of  the  world 
for  use  or  profit,  a  commercial  value 
attaches,  and  it  becomes  'property 
in  the  general  sense.  Before  the 
publication,  or  the  granting  of  a 
right  to  publish,  the  author^  work 
Is  incomplete.  In  the  light  of  a  de- 
sign to  publish  a  work,  nothing  has 
been  produced.  These  abstract  books 
answer  the  original  design,  are  com- 
plete, and  placed  before  the  public 
for  use. ana  profit.  They  were  not 
made  for  publication,  in  the  general 
sense.  Such  a  publication  would  de- 
feat the  very  purpose  of  their 
production..  Their  value  consists, 
chiefly,  in  their  contents  being  kept 
from  the  public.  They  are  the 
means,   In   a  sense   the  Instruments, 


mio.^ 


whioh  the  artisan  plies  his  ca'ling. 
.  .  .  The  rule  as  to  patents  and 
copyrights,  as  claimed  by  the  appel- 
lant, n-om  the  cases  of  Stephens  v. 
Cady,  14  How.  <U.  S.)  628.  14  L.  ed. 
628,  and  Stevens  v.  Gladdlr.g.  17  How. 
(U.  S.)  447.  IB  L.  ed.  165.  whereby 
they  are  not  subject  to  seizure  on 
execution  because  incorpori-al  in 
their  nature  and  without  existence 
in  any  particular  place,  is  not  aopU- 
cable  here,  for  the  reason  that  these 
books  are  tangible,  have  a  pirtlcniar 
location,  and  are  capable  of  seizure 
and  delivery." 

SB.  Leon  t<oan,  etc..  Co.  v.  L°on 
Equalization  Bd..  86  Iowa  127.  53  NW 
94.  41  AmSR  486,  17  LRA  199;  Booth, 
etc..  Abstract  Co.  v.  Phelns.  8  Was'i. 
649,  36  P  489,  40  AmSR  921,  23  LRA 
864. 

B«Aso4  and  appUcatloa  of 
"The  only  question  Invo.ved  in 
this  case  is  whether  a.  set  of  abstract 
books  is  included  within  the  term 
'personal  property,'  for  the  purposes 
of  taxation.  The  proof  shows  that 
the  information  contained  in.  the 
books  Is  largely  In  the  form  of  ab- 
breviations and  cipher  peculiar  to 
that,  particular  set  of  books,  and  only 
five  persons  understood  them,  as  far 
as  was  known  to  the  manager  and 
secretary  of  the  company,  that  no  in- 
formation could  be  derived  from  the 
books  except  by  an  expert  in  that 
line  of  business,  and  that  it  would 
be  necessary  for  him  to  understand 
such  abbreviations  and  cipher.  It  is 
contended  that  the  books  were  of  no 
value  to  the  public  or  to  any  one 
who  did  not  understand  them;  that 
while  the  books  originally  in  blank 
form  were  of  Some  value,  the  fact 
that  they  contained  such  wrltlngi 
had  destroyed  this  value  even,'  and 
that  they  are  not  assessable  for  the 
purpose  of  taxation.  There  was 
some  proof,  however,  to  show  that 
certain  maps  connected  with  the 
business  had  a  general  value  to  the 
rxtent  perhaps  of  a  hundred  dollars. 
We  are  of  the  opinion  that  the  prop- 
erty was  subject  to  taxation.  The 
fact  that  it  requires  the  services  of 
an  expert  to  obtain  the  necessary  in- 
formation from  the  books  may  de- 
tract from  their  value  in  a  general 
sense,  but  would  not  deprive  them 
of  all  taxable  valile.  If  the  property 
was  assessed  at  too  hl>;h  a  flg-ire  it 
would  be  no  p-round  for  issuing  a 
writ  of  Injunction.  Another  remedy 
Is  provided  therefor."  Booth,  etc.. 
Abstract  Co.  v.  Phelps,  8  Wash.  649. 
560,  86  P  489,  40  AmSR  921,  23  LRA 
864. 

ea  Perry  v.  Big  Rapids,  67  Mich. 
146,  34  NW  530.  11  AmSR  570. 

SI.  Bobbs-Merrtll  Co.  v.  Straus, 
147  Fed.  15.  77  CCA  607,  16  LRAN3 
766  [aff  139  Fed.  166.  and  aff  210 
U.  S.  339.  28  set  722.  62  L.  ed.  10861: 
Woolsey  V.  Judd.  11  N.  T.  Super.  379, 
11  HowPr  49. 

ea.  Bobbs-Merrill  Co.  v.  Straus, 
210  U.  S.  339,  28  SCt  722,  62  L.  ed. 
1086;  Keene  v.  Kimball,  16  Gray 
(Mass.)    546,    77  AmD  426. 

"Until  publication  the  proprietary 
right  IS  unrestricted  as  to  time."' 
8    ia.lsbury   L.   Eng.   p   136. 

Abaadonjnntt  by  pabUoattoa  see 
infra  i  41  et  seq. 

63.  Universal  Film  Mfg.  Co,  v. 
Copperman.  218  Fed.  677.  134  CCA 
305.i?ff  212  Fed.  8011:  Taft.v.  Smith. 


76  Misc.  283,  134 
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subject  of  private  property,**  bat  exists  only  in  the 
eoncrete  fonn  in  whieh  the  idea  may  be  embodied, 
as  in  language,  paintings,  and  sculpture.*'  But 
every  new  and  innocent  product  of  mental  labor 
embodied  in  concrete  form  is  the  exclusive  property 
of  its  author  so  long  as  it  remains  unpublished  and 
untransferred."*  It  need  not,  however,  be  reduced 
to  writing  at  all  so  long  as  it  can  readily  be  iden- 
tified." The  common-law  right  extends  to  every 
literary  composition,  whether  large  or  small."*  A 
mere  railway  ticket  is  not  such  an  intellectual  pro- 
daction  as  to  be  the  subject  of  a  common-law  prop- 
erty rig^t."  The  name  and  personality  of  a  char- 
acter in  fiction  is  not  the  subject  of  property."  A 
similar  ruling  has  been  made  as  to  characters  in 
published  cartoons."  A  secret  code  for  use  in 
business  is  private  property." 


^  [$  11]  2.  QaaUty  of  Pndiietion-«.  OrigiiiaUtT. 
It  is  generally  laid  down  that  literary  intelleetnal 
productions  in  order  to  be  the  subject  of  property 
must  be  original  with  the  author,"  but  by  this  is 
meant  nothing  more  than  that  it  must  represent  in- 
dependent mental  labor  on  the  part  of  the  author." 
Entire  originality  is  not  reqaind.''  A  translation 
from  a  foreign  language,'*  or  a  new  arrangement  or 
adaptation  of  existing  materials,"  is  raffieiently 
original  to  come  within  the  rule.  Of  course  a  mere 
copyist  of  another's  work  acquires  no  property  in 
his  piracy.'^  Similar  rules  apply  to  statutory 
copyrights." 

Dramatic  compositionB.  A  dramatic  composition 
need  be  original  only  in  its  arrangement  or  construc- 
tion in  order  to  be  private  piDperty.**   A  dramatiza- 


"It  l8  the  Intellectual  production 
of  the  author  which  the  copyright 
protects  and  not  the  particular  form 
which  such  production  ultimately 
takes."  Holmes  v.  Hurst  174  U.  8. 
82,  89.  19  set  60S,  48  L.  ed.  904  jafl 
80  Fed.  614,  26  CCA  610  <atr  76  Fed. 
767)1. 

"As  the  owner  of  material  posses- 
sions may  assert  his  rights  wherever 
or  In  whatever  disguise  his  property 
is  found,  so  the  author  of  a  literary 
composition  may  claim  It  as  his  own 
In  whatever  language  or  form  of 
words  it  can  be  identified  as  his 
production.  The  true  test  of  piracy, 
then.  Is  not  whether  a  composition  is 
copied  In  the  same  language  or  the 
exact  words  of  the  original,  but 
whether.  In  substance.  It  is  repro- 
duced: not  whether  the  whole,  but  a 
material  part  is  taken.  .  .  .  The 
controlling  question  Is  whether  the 
substance  of  the  work  Is  taken  with- 
out authority."  Maxwell  v.  Goodwin, 
93  Fed.  665,  C66. 

"The  law  includes  within  its  pro- 
tection maps,  charts,  musical  com- 
positions, engravings,  photographs, 
paintings,  catalogues,  trade  lists  and 
any  other  thing  of  a  similar  nature 
regardless  of  Its  precise  form." 
Taft  V.  Smith.  76  Misc.  288,  286,  184 
NTS  1011. 

M.     See  infra  f  22. 

06.     See  infra  f  22.  _ 

66.  Aronson  v.  Baker,  48  N.  J.  Eq. 
865,  12  A  177. 

"fivery  new  and  innocent  product 
of  mental  labor,  which  has  been  em- 
bodied In  writing  or  some  other  ma- 
terial form,  being  the  exclusive 
property  of  Its  author,  the  law  se- 
curing it  to  him  as  such,  and  re- 
straining every  other  person  from 
Infringing  his  right.  Whether  the 
'Ideas  thus  unpublished  take  the 
shape  of  written  manuscripts  of 
literary,    dramatic   or   musical   com- 

Sosltlons,  or  whether  they  are  the 
esigns  for  works  of  ornament  or 
utility  planned  by  the  mind  of  an 
artist,  they  are  equally  Inviolable 
while  they  remain  unpublished,  and 
the  author  possesses  an  absolute 
right  to  publish  them  or  not,  as  he 
thinks  fit  <and  if  he  does  not  desire 
to  publish  them),  to  hinder  their 
publication,  either  in  whole  or  in 
part,  by  any  one  else." "  Wright  v. 
Elsie,  88  App.  Dlv.  366.  357,  83  NTS 
887  [quot  Palmer  v.  De  Witt,  47  N.  T. 
532.  537.  7  AmR  480]. 

"Whether  the  product  of  such 
labor  consists  in  literary,  dramatic 
or  musical  compositions,  or  designs 
for    works    of    ornament    or    utility, 

? 'tanned  by  the  mind  of  an  artist, 
hey  are  equally  Inviolable  while 
they  remain  unpublished,  and  their 
owner  may  exercise  the  same  su- 
preme dominion  over  them  that  the 
owner  of  any  other  species  of  prop- 
erty may  exercise  over  it."  Aronson 
V.  Baker.  43  N.  J.  Eq.  366,  867,  12 
A  177. 

67.  Walter  v.  Lane,  [1900]  A.  C. 
639,  2  BRC  812;  NIcols  v.  Pitman,  26 


Ch.  D.  374  (lecture  protected  against 
shorthand  report).  But  see  White- 
Smith  Music  Pub.  Co.  V.  Apollo  Co.. 
189  Fed.  427  laff  147  Fed.  2'>6,  77 
CCA  368,  and  aff  209  U.  S.  1.  28  SCt 
319,  62  L.  ed.  656,  14  AnnCas  628] 
(holding  that  only  the  tangible  em- 
bodiment of  the  conception  may  be 
copyrighted). 

[a]  Xdtenuy  composltioa  ■■  It  Us« 
in  the  anthoT's  niad  before  It  is  sub- 
stantiated by  reducing  It  into  writ- 
ing has  the  essential  requisites  to 
make  It  the  subject  of  property,  and 
while  it  thus  lies  dormant  In  the  au- 
thor's mind  it  is  absolutely  in  the 
power  of  the  proprietor.  He  alone  Is 
entitled  to  the  profits  of  communi- 
cating or  making  It  public.  Millar 
V.  Taylor,  4  Burr.  2303,  98  Reprint 
201:  Tonson  v.  Collins,  W,  BI.  301, 
96  Reprint  169. 

[b]  A  speeoh,  adarMS,  or  Uotnr* 
not  coBunlttad  to  wilting  Is  the  prop- 
erty of  the  author.  Walter  v.  'Lane, 
[1900]  A.  C.  539.  And  see  Abemethy 
V.  Hutchinson,  1  Hall  A  T.  28.  47 
Reprint  1313  (where  Lord  Eldon 
doubted). 

68.  Wiilte  V.  Geroch,  2  B.  ft  Aid. 
298,  106  Reprint  376;  8  Halabury  L. 
Kng.   p  137. 

66.  OrifDn  v.  Kingston,  etc.,  R. 
Co.,  17  Ont.  660,  686  (where  the  court 
said:  "The  plaintiff  aJso  claimed  In 
argument  a  Common  Law  right  of 
copy  and  property  Irrespective  of 
the  statute.  I  do  not  discuss  this 
Interesting  and  much-vexed  question 
because  I  do  not  think  the  card  or 
ticket  to  be  such  an  Intellectual  pro- 
duction as  could  have  claimed  for  its 
author  or  inventor  any  protection  at 
Common  Law"). 

70.  Atlas  Mfg.  Co.  v.  Street.  204 
Fed.  398.  400,  122  CCA  668,  47  LRA 
NS  1002  ("Nick  Carter"). 

71.  Hene  v.  Samstag,  198  Fed.  369. 
[a]     ZlltU(tration>— An       agreement 

by  the  artist  who  produced  the 
sketches  of  "The  Newlyweds,"  by 
which  he  licensed  complalniints  to 
"use  an  exact  reproduction  of  Na- 
poleon, the  Newlyweds'  baby.  In  the 
shape  of  a  doll,"  conferred  no  ex- 
clusive right.  In  the  absence  of  any 
copyright  covering  such  reproduc- 
tion. Hene  v.  Samstag,  198  Fed.  369, 
360. 

7S.  Simmons  Hardware  O.  v. 
Walbel,  1  S.  D.  488,  47  NW  814,  86 
AmSR  756,  11   LRA  267. 

[a]  BOM  appIled^-A  mercantile 
company,  inventing  and  preparing  a 
secret  code  or  system  of  letters, 
figures,  and  characters  showing  the 
cost  and  selling  price  of  its  wares 
and  merchandise  for  use  between  It- 
self and  Its  traveling  salesmen,  has 
a  property  therein  which  equity  will 
protect.  Simmons  Hardware  Co.  v. 
Walbel,  1  S.  D.  488,  47  NW  814,  36 
AmSR  756,  11   LRA  267. 

78.  Trade  Auxiliary  Co.  v.  Mid- 
dlesborough.  etc..  Protection  Assoc. 
40  Ch.  D.  426:  Bell  v.  Whitehead,  3 
Jur.  68;  Wllklns  v.  Aikin,  17  Ves.  Jr. 
422,  34   Reprint  168. 


"The  matter  must  be  original  and 
possess  some  possible  utility.  The 
originality,  however,  may  be  of  the 
lowest  order,  and  the  utility  barely 
perceptible."  Brlghtely  v.  Littletoa 
37  Fed.  103.   104. 

74.  Prince  Albert  v.  Strange.  2 
De  G.  &  Sm.  652,  64  Reprint  293. 

7B.  Aronson  v.  Baker,  43  N.  J.  Bq. 
866.  379.  12  A  177  ("Brmlnle"). 

"It  is  not  necessary  that  a  work  of 
this  kind  should  be  entirely  original, 
or  original  in  anything  except  Iti 
arrangement  or  construction,  to  be 
private  property."  Aronson  T.  Baker, 
supra  (comic  opera). 

78,  Fleron  v.  Lackaya.  14  NTS 
292.  293;  Wyatt  v.  Barnard,  3  Tea 
ft  B.    77,   36   Reprint  408. 

"He  who  honestly  translates  or 
dramatises,  produces  a  work  in  a 
new  and  useful  form,  and  Is  entitled 
to  the  same  protection  extended  to 
original  compositions.  The  value  of 
a  translation  depends  upon  the  learn- 
ing and  ability  of  the  person  who 
does  the  work,  and  upon  his  adapta- 
bility to  the  i>articular  task  under- 
taken. It  requires  versatile  talent 
of  a  high  order  to  do  it  weU."  Fleron 
V.  Lackaye,  supra. 

77.  Aronson  v.  Baker.  43  N.  J.  Eq. 
366,  12  A  177  ("Erminle");  Walter  v. 
Lane.  [19001  A.  C.  639,  2  BRC  31L 
See  also  infra  i  21,  95. 

[a]  Bnle  appUad. — "The  compila- 
tion of  a  street  directory,  the  reports 
of  proceedings  In  courts  of  law,  and 
the  tables  of  the  times  of  running  of 
certain  railway  trains  have  been  held 
to  bring  the  producers  within  the 
word  'author*;  and  yet  in  one  sense 
no  original  matter  can  be  found  In 
such  publications."  Walter  v.  Lane, 
[1900]  A.  C.  639,  564,  2  BRC  812. 

78.  See  cases  supra  this  section 
and  infra  i   91. 

79.  See  Infra   i|   91-97. 

80.  Aronson  v.  Fleckenatein.  28 
Fed.  76;  Shook  v.  Rankin.  21  F.  Caa. 
No.  12,804,  6  Blss.  477;  Aronson  v. 
Baker,  43  N.  J.  Eq.  365.  12  A  177: 
Fleron  v.  Lackaye,  14  NTS  2S2: 
Ch'atterton  v.  Cave,  3  App.  Cas.  483; 
Toole  V.  Toung,  L.  R.  9  Q.  B.  623,  I 
BRC  871;  Hatton  v.  Kean,  7  C  B. 
N.  S.  268,  97  ECL  268.  141  Reprint 
819  (where  plaintiff  adapted  a  play 
from  Shakespeare'  and  was  protected 
In  his  adaptation);  Tree  VT  Bowkett 
74  L.  T.  Rep.  N.  S.  77.  See  also  Infra 
I   109. 

[a]  Dramatio  originality^— "The  de- 
fendant also  denies  that  "Ermlnle^  I> 
an  original  work  to  a  sufHcIent  ex- 
tent to  make  It  the  proper  subject  of 
private  ownership.  His  contention  in 
this  regard  Is,  that  all  Its  leading 
Incidents  and  features  have  been 
taken  or  borrowed  from  other  dra- 
matic works  which  have  long  since 
been  abandoned  and  thus  become 
public  property.  This  ground  of 
defence  presents  a  question  which, 
In  the  great  majority  of  cases,  can- 
not be  decided  before  final  hearing 
without  great  danger  of  doing  In- 
justice to  the  complainant    It  Is  not 
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tion  of  s  novel  is  an  original  work  entitled  to 
protectiMi." 

[%  12]  b.  Legality  and  Morality.  Literary 
matter  must  be  innocent  in  order  to  be  the  subject 
of  property."  No  protection  will  be  accorded  by 
the  courts  to  what  is  illegal,  immoral,  or  against 
public  policy.**  The  same  principle  is  applied  to 
statutory  copyright.** 

[$  13]  c.  Literary  or  Artistic  Merit.  No  liter- 
ary or  artistic  merit  in  the  product  is  necessary  to 
entitle  one  to  protection  for  the  aesult  of  his  mental 

necessary  that  a  work  of  this  kind 
should  be  entirely  original,  or  orlg,- 
IntU  In  anything  except  Its  arrange- 
ment or  construction,  to  be  private 
property.  A  play  or  other  dramatic 
work,  which  Is  composed  wholly  of 
selections  from  literary  or  dramatic 
compositions  which  are  public  prop- 


labors.**- 

[%  14]  3.  Partienlar  Olaues — a.  Idteraiy  Cknn- 
pontioiis.  The  author  of  an  unpublished  manu- 
script,** such  as  a  work  of  general  literature,*^  a 
drama,**  a  poem,**  or  an  encyclopedic  article,*"  is 
protected  by  the  common  law  against  any  unauthor- 
ized use  or  publication  of  it. 

[<j  15]  b.  Dramatic  Compositions.**  The  exist- 
ence of  a  dramatic  or  stage  right  in  dramatic  com- 
positions is  rect^nized  by  the  common  law,*'  and  a,' 


erty,  may  possess  so  much  original- 
ity In  its  construction,  or  be  so 
unique  In  its  dramatic  effect,  as  to 
display  a  very  high  order  of  dra- 
matic skill  and  talent.  Such  a  work 
would  be  the  proper  subject  of  pri- 
vate ownership  simply  in  virtue  of 
its  originality  in  construction."  Aron- 
son  V.  Baker,  48  N.  J.  Eq.  366,  370. 
12  A  177. 

[b]  Opatatta  aAaptea  from  aa  old 
play.— Bven  though  an  operatta  Is 
based  on  an  old  drama.  If  the  title, 
dialogue,  minor  characteristics,  scen- 
ery, and  dramatic  situations  which, 
with  the  orchestration,  orchestra 
parts,  songs,  and  music,  make  up  the 
operetta,  are  so  far  different  as  to 
entitle  the  piece,  on  the  whole,  to  the 
claim  of  originality.  It  is  entitled  to 
the  common-law  protection  given  to 
Intellectual  productions.  Aronson  v. 
Fleckensteln,   28   Fed.  75. 

81.  Fleron  v.  tiackaye,  14  NTS 
292.  .  See  also  infra  i  109. 

[a]  Beaaoa  tat  rale^— "Dramatiza- 
tion requires  the  skill  and  experience 
of  the  playwright,  and  the  success  of 
the  work  depends  upon  his  dramatic 
knowledge  and  genius."  Fleron  v. 
Laekaye.  14  NTS  292.  293. 

[b]  Two  ladapeadMit  Oramatlsa- 
ttona  ttom.  tUe  saaae  aoval  may  be 
made,  although  they  are  necessarily 
very  similar  In  form  and  construc- 
tion. Tompkins  v.  Duff,  13  N.  T. 
Dally  Reg.  421,  493. 

88.  Broder  v.  Zeno  Mauvals  Husio 
Co.,  88  Fed.  74;  Martlnetti  v.  Magulre, 
18  F.  Cas.  No.  9,173,  1  Abb.  356, 
Deady  216;  Shook  v.  Daly.  49  HowPr 
(N.  T.)  366  (drama):  Du  Host  v. 
Breaford,  2  Campb.  611;  HIme  v. 
Dalew  2  Campb.  27  note;  Southy  v. 
Sherwood,  2  Merlv.  436.  36  Reprint 
1006;  Gale  v.  I^ckle.  2  Stark.  107,  3 
ECL,  337;  Walcot  v.  Walker,  7  Ves.' 
Jr.  1,  82  Reprint  1. 

[a]  noetiliM  eritteiaed.— The  de- 
cision on  which  this  doctrine  is  based 
has  been  severely  criticized.  See 
Curtis  Copyright  p  167  et  seq:  Drone 
Copyright  p  113;  10  Lives  Lord  Chan- 
cellors p  267  (per  Lord  Campbell); 
Shortt  L.  Lit.  &  Art  (za  ed)  pp  4-8; 
Story  Eq.  Jur.   (12th  ed)   |  938. 

(bj  •t»tl>tias  of  erlme  ana  eriia. 
laal  tUltm. — "If  then  the  plalntlflTs 
collection  of  Information  is  otherwise 
entitled  to  protection.  It  does  not 
cease  to  be  so,  even  If  it  Is  In- 
formation concerning  illegal  acts. 
The  statistics  of  crime  are  property 
to  the  same  extent  as  any  other 
statistics,  even  If  collected  by  a 
criminal  .Who  furnishes  some  of  the 
data.  The  Supreme  Court  of  Illinois 
has  recognised  in  the  fullest  terms 
the  value  and  necessity  of  the  knowl- 
edge which  the  plalntUIs  control.  It 
must  have  known,  even  If  it  did  not 
have  the  evidence  before  It,  as  to 
-whlcbwe  cannot  tell  from  the  re- 
port, what  was  the  course  of  dealing 
on  tbe  exchange.  Tet  it  was  so  far 
from  suggesting  that  the  plaintiff's 
work  waa  unmeritorious  that  it  held 
It  clothed  with  a  .public  use.  New 
Tork,  etc..  Grain,  etc  Exch.  v.  Chi- 
cago Bd.  of  Trade,  127  111.  168,  19 
NE   865.    11    AmSR   107    2  L.RA  411." 


Chicago  Bd.  of  Trade  v.  Christie 
Grain,  etc.,  Co.,  198  U.  S.  286,  261, 
26  set  637.  49  L.  ed.  1031.  Quota- 
tions as  subject  of  property  see  infra 
i   21. 

83.  Chicago  Bd.  of  Trade  v.  L.  A. 
Klnsey  Co.,  126  Fed.  72  [rev  on  other 

f rounds  ISO  Fed.  607,  64  CCA  669, 
9  LRA  69  (arc  198  U.  S.  236.  26  SCt 
637,  49  L.  ed.  1031)];  Chicago  Bd.  of 
Trade  y.  Donovan  Commn.  Co..  121 
Fed.  1012  (rcfv  on  other  grounds  146 
Fed.  28,  81.  76  CCA  16.^8];  Fleron 
V.  Laokaye,  14  NTS  292;  Southey  v. 
Sherwood,  2  Meriv.  436,  85  Reprint 
1006. 

[a]  Bnrdan  of  proofs— "The  sug- 
gestion that  the  novel  or  the  drama- 
tization Is  Immoral  Is  answered  by 
the  want  of  evidence  on  that  subject; 
for,  in  the  absence  of  proof  to  the 
contrary,  the  court  must  assume  that 
it  is  a  legitimate  and  moral  produc- 
tion, particularly  In  view  of  the  fact 
that  It  has  been  produced  with  ap- 
proval before  critical  audiences  at 
one  of  the  first  theaters  In  the  city, 
1.  e.,  Nlblo's,  where  dramatic  art  has 
long  held  sway."  Fleron  v.  Laekaye, 
14   NTS   f92,    294. 

84.  See  Infra   I  99. 

85.  Baker  v.  Llbble,  210  Mass.  699, 
97  NE  109,  37  LRANS  944.  AnnCas 
1912D  661;  Prince  Albert  v.  Strange, 
2  De  G.  ft  Sm.  662,  64  Reprint  S93. 
See  also   Infra    {    98. 

[a]  Beason  for  mla^.— "The  labor 
of  composing  letters  for  private  and 
familiar  correspondence  may  be 
trifling,  or  It  may  be  severe,  but  it 
Is  none  the  less  the  result  ol  an  ex- 
penditure of  thought  and  time.  The 
market  value  of  such  an  effort  may 
be  measured  by  the  opinions  of 
others,  but  the  fact  of  property  Is. 
not  created  thereby.  A  canvas  upon 
which  an  obscure  or  unskilful 
painter  has  tolled  does  not  cease  to 
be  property  merely  because  by  con- 
ventional standards  It  Is  valueless  as 
a  work  of  art.  Pew  products  of  the 
intellect  reveal  Individual  character- 
istics more  surely  than  familiar  cor- 
respondence, entries  in  diaries  or 
other  unambitious  writings.  ■  No 
sound  distinction  in  ''  is  regard  can 
be  made  between  that  which  has 
literary  merit  and  that  which  is 
without  It.  Such  a  distinction  could 
not  be  drawn  with  any  certainty. 
While  extremes  might  be  discovered, 
compositions  near  the  dividing  line 
would  be  subject  to  no  fixed  criterion 
at  any  given  moment,  and  scarcely 
anything  Is  more  fluctuating  than  the 
literary  taste  of  the  general  public. 
Even  those  counted  as  experts  In  lit- 
erature differ  widely  in  opinion  both 
In  the  same  and  in  successive  gen- 
erations as  to  the  relative  merits  of 
different  authors.  The  basic  prin- 
ciple on  which  the  right  of  the  au- 
thor Is  sustained  even  as  to  writings 
confessedly  literature  Is  not  their 
literary  quality,  but  the  fact  that 
they  are  the  product  of  labor." 
Baker  v.  Llbble.  210  Mass.  599,  604, 
97  NE  109,  37  LRANS  944,  AnnCas 
1912D  551. 

[b]  The  oontrasy  dootriaa  (1) 
which  was  laid  down  in  the  early 
cases  in  New  Tork  (Wetmore  v. 
Scovell,  3  Edw.  (N.  T.)  515;  Hoyt 
v.  Mackenzie,  3  Barb.  (3h.  (N.  T.)  320, 
49  AmD  178)  (2)  may  be  considered 
as  overruled  by  Woolsey  v.  Judd,  11 
N.  T.  Super.  379,  886.  11  HowPr  49 
(where  the  court  said:  "We  car 
perceive  no  reason  for  doubting  that 


the  exclusive  property  ^f  an  author 
rests  exactly  ui>on  the  same  ground 
as  that  of  a  manufacturer .  or  artist 
— a  painting  may-be  a  wretched  daub 
— a  statue,  a  lamentable  abortion; 
yet,  should  either  be  purloined  by  an 
enemy  with  the  view  to  secure  prof- 
its to  himself,  or  to  disgrace  the 
artist  by  Its  public  exhibition,  a 
court  of  equity  would  renounce  its 
principles  should  It  refuse  to  protect 
the  owner,  the  unfortunate  artist,  by 
a  peremptory  injunction"). 
Sole  ia  ovgfiigbX  cams  see  Infra 

I  98. 

88.  (Root  V.  Borst,  142  N.  T.  62, 
86  NE  814;  Taft  v.  Smith,  76  Misc. 
283.  134  NTS  1011;  Shook  v.  Daly, 
49  HowPr  (N.  T.)  366;  Forrester  v. 
Waller  [cit  Millar  v.  Taylor,  4  Burr. 
2303,  2331,  98  Reprint  201];  Webb  v. 
Rose  rcit  Millar  v.  Taylor,  4  Burr. 
2303,  2330,  98  Reprint  201]  (hiAdlng 
that  notes  and  conveyancers'  drafts 
are  the  literary  property  of  the  au- 
thor or  his  representatives). 

"The  author  or  compiler  of  a  manu- 
script has  a  property  right  in  It. 
This  property  right  attaches  not  only 
to  the  physical  or  corporeal  sub- 
stance which  composes  the  manu- 
script but  Includes  the  incorporeal 
right  to  the  exclusive  use  of  Its  con- 
tents." Taft  V.  Smith,  76  Misc.  288, 
286.   134  NTS  1011. 

87.  Queensberry  y.  Shebbeare,  2 
Eden  829,  28  Reprint  924  (where  the 
publication  of  a  part  of  Lord  Claren- 
don's History  by  a  possessor  of  the 
manuscript  was  restrained). 

88.  See  infra  i   16. 

88.  Press  Pub.  Co.  v.  Monroe,  78 
Fed.  196.  19  CCA  429.  61  LRA  368 
[app  dlsm  164  U.  S.  106,  17  SCt  40, 
41    L.   ed.    367]. 

90.  American  Law  Book  Co.  v. 
(Thamberlayne,  165  Fed.  313,  91  CCA 
281;  Jones  v.  American  Law  Book 
Co.,   125  App.  Dlv.   519,    109  NTS  706. 

91.  OrtgtaaUty  of  dramatic  pro- 
dnctlona  see  supra  t  11;  infra  |  109. 

Statutory      oopyzigbt      see      infra 

II  107-109. 

98.  Ferris  v.  Frohman,  228  U*.  S. 
424.  82  SCt  263,  66  L.  ed.  492;  Max- 
well V.  Goodwin,  98  Fed.  666;  Aron- 
son v.  Baker,  43  N.  J.  Eq.  365,  12  A 
177     ("Erminlo");    Morris    v.    Kelly, 

1  Jac.  &  W.  481,  37  Reprint  461. 
See  also  cases  Infra  this  section. 
Contra  Marsh  v.  Conquest,  17  C.  B. 
N.  S.  418,  112  ECL  418,  144  Reprint 
169  (per  Erie,  C.  J.,  but,  as  Mr.  Mac- 
Gillivray  points  out.  he  is  not  sup- 
ported by  the  authority  cited  by 
him). 

[a]  Ooafliotfng  Tlawa,. — (1)  "There 
was  some  question  whether  the  au- 
thor of  a  play  had,  at  common  law, 
the  sole  right  of  representation;  but 
so  long  as  the  play  existed  in  manu- 
script and  was  unpublished,  and  not 
In  some  way  dedicated  to  the  public, 
the  sole  right  of  representation  or 
performance  would  seem  to  follow 
from  the  exclusive  right  of  prop- 
erty." Frohman  v.  Ferris.  238  111. 
430.  444,  87  NE  327.  128  AmSR  136, 
43  LRANS  639  [aff  228  U.  S.  424, 
32  SCt  268,  66  L.  ed.  492,  and  quot 
Crowe  V.  Aiken,  6  F.  Cas.   No.   8,441, 

2  Blss.  208,  213],  (2)  "The  exist- 
ence of  a  dramatic  or  stage  right  at 
common  law,  upon  which  the  plaln- 
tlfTs  cause  of  action  must  rest,  is 
controverted  by  the  English  prece- 
dents cited,  and  support  is  found  In 
American  authorities  as  well  for  the 
further  contention   that  there  Is  no 
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drama,**  or  opera,**  although  not  copyrighted,  but 
provided  it  has  not  been  published,^  will  be  pro- 
tected. Thus  an  unauthorized  publication"'  or  per- 
formance" will  be  enjoined  as  an  invasion  of  prop- 
erty .'*  This  right  exists  in  the  written  scenario  of  a 
motion  picture  photoplB}^^  and  in  the  photoplay 
itself  as  recorded  on  the  photographic  film.^  But 
there  is  no  common-law  literary  property  right  in  the 
manner  and  postures  of  the  actors  used  by  them  in 
.  performing  the  play'  or  in  stage  pn^erties.* 

[$16]  c  Musical  Oompositloiis.*  Musical  com- 
positions are  the  subject  of  exclusive  common-law 
property  rights.* 

[$17]  d.  Artistic  Productions.  The  owner  is 
protected  by  the  common  law  in  the  exclusive  con- 
trol and  enjoyment  of  unpublished  artistic  produo- 


tions.*     This  protection  and  property  extends  to 

paintings,^  etchings,*  and  photographs.*  An  artist 
has  the  exclusive  right  to  reproiduce  copies  of  his 
picture,^*  unless  and  until  he  has  parted  with  that 
right.^*  The  common-law  right  exists  separately  and 
apart  from  the  title  to  the  physical  object.'*  The 
latter  may  be  sold  or  transferred  to  one  person,  and 
the  common-law,  intangible  property  rights  to  an- 
other, or  they  may  be  retained  by  the  artist." 

[$  18]  e.  Iietters.  There  is  literary  property  in 
ordinary  letters,'*  Mating  on  the  ground  of  author- 
ship," which  will  be  protected  by  appropriate  reme- 
dies in  favor  of  the  person  entitled  thereto."  It  is 
not  necessary  that  the  letters  should  have  any  lit- 
erary quality  or  any  originality  of  ideas."  Familiar 
and  business  letters  are  as  much  property  as  more 


inherent  property  right  In  Ideas,  sen- 
timents, or  creations  of  the  ImaKlna- 
tion  expressed  by  an  author,  apart 
either  from  the  manuscript  In  which 
they  are  contained,  or  the  concrete 
form  which  he  has  given  them,  and 
the  language  In  which  he  has 
clothed  them'.  8towe  v.  Thomas,  28 
P.  Caa.  No.  1S,614,  t  WalL  J*.  B47. 
On  .the  other  hand,  American  de- 
cisions have  in  notable  instances  up- 
held dramatic  rights,  not  resting  on 
the  copyright  statutes,  but  as  liter- 
ary property  at  common  law."  Max- 
well .V.  Goodwin.  93  Fed.  8SS.  (S) 
Mr.  MacGllllvray,  after  a  review  of 
the  cases,  comes  to  the  conclusion 
that  there  was  no  performing  rights 
at  common  law,  although  perform- 
ance of  an  unpublished  manuscript 
would  be  redressed  as  an  unlawful 
invasion  of  the  author's  exclusive 
common-law  rights,  that  Is,  the  right 
to  prevent  any  use  of  his  unpub- 
lished manuscript,  but  he  says  that 
the  question  Is  doubtful.  MacOlIll- 
vray  Copyright  p  122. 

53.  Maxwell  v.  Goodwin,  93  Fed. 
666;  Ockenholdt  v.  Frohman,  80  111. 
A.  iOO;  Palmer  v.  De  Witt,  47  N.  T. 
S3i,  7  AmR  4S0:  Fleron  v.  LaCkaye, 

14  NTS  292;  French  v.  Conelly.  1 
NTWklyDlg  197;  Savage  v.  Singer, 
24  Pa.  DlsL   482. 

[a]  Dtamatlsatloii  of  eopyrtfM 
aoTslf— There  is  a  common-law  prop- 
erty In  a  dramatisation  of  a  copy- 
righted novel  made  under  a  license 
from  the  copyright  proprietor.  Photo 
Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corp.,  213  Fed.  374  taff 
220  Fed.   448,   137  CCA  42]. 

What  conatttatea  dcamatle  oomr 
positloil  see  infra  (  108. 

54.  Aronson  v.  Fleckensteln,  28 
Fed.  75;  Ooldmark  v.  Krellng.  26 
Fed.  349;  Aronson  v.  Baker.  43  N.  J. 
E!q.  366.  12  A  177  ("Ermlnle"):  Tams 
V.  Wltmark,  30  Misc.  293.  63  NTS 
721  [aff  48  App.  DiV.  632  mem.  63 
NTS    1117   mem]. 

M.  Palmer  v.  De  Witt,  47  N.  T. 
532.  7  AmR.  480. 

Wlist  coitstitntes  saUleation  see 
infra  SO  4B-B6. 

96.  Palmer  v.  DeWltt,  47  N.  T. 
632.  7  AmR  480. 

S7.  Ferris  v.  Frohman.  223  TJ.  S. 
424.  32  set  263j66  L.  ed.  492;  French 
V.  Conelly.  1  NTVnclyDlg  197. 

98.  See  cases  supra  this  section. 
See  also  Infra  {  62. 

99.  Universal  Film  Mfg.  Co.  v. 
Copperman.  218  Fed.  677,  134  CCA 
305  [aff  212  Fed.  301]. 

1.  Universal  Film  Mfg.  Co.  v. 
Copperman,  218  Fed.  577,  184  CCA 
305  [aft  212  Fed.  SOIJ;  Savage  v. 
Singer,  24  Pa.  Dlst.  482,  483  (trial 
scene  from  "Madam  X"  held  an  in- 
fringement of  common-law  dramatic 
rights). 

"The  right  to  the  production  of  the 
play  or  drama  known  as  "Madain  X.' 
ana  the  use  of  the  name  and  plot 
thereof  In  the  form  of  motion  bic- 
tures  Is  a  common  law  right."  Sav- 
age V.  Singer,  supra. 

WotlOB  motiize  oopgrxtsltts  see  infra 

15  120-122. 


8.  Savage  y.  HolTroan,  159  Fed. 
584.  See  also  Infra  i  318  text  and 
note  98:  and  {  321  text  and  note  48. 

£a]  Snle' applied. — "Qbvlously  the 
complainant  has  no  literary  property 
In  tne  manner  In  which  Barbanell 
and  Brian  dance  oi-  posture.  They, 
If  any  one,  have  the  right  to  com- 
plain. The  manner  and  method  of 
every  dancer  and  actor  is  Individual, 
and  utterly  unlike  the  railroad  scene, 
which  was  held  the  subject  of  lit- 
erary property  In  Daly  v.  Palmer,  6 
F.  Cas.  No.  3.562,  6  Blatchf.  256." 
Savage  v.  HofiCman,  159  Fed.  684,  685. 

8.    See  Infra  {  318. 

4.  mateal  copyxlght  see  infra  St 

sl  Mikado,  etc..  Case,  25  Fed.  183, 
23  Blatchf.  347;  Carte  v.  Ford.  IB 
Fed.  439;  Thomas  v.  Lennon,  14  Fed. 
849;  Stem  v.  Rosey,  17  App.  (D.  C.) 
662;  Stem  v.  Carl  Laemmle  Music 
Co.,  74  Misc.  262,  133  NTS  1082  [aft 
155  App.  Dlv.  895  mem,  139  ^rTS 
1146  mem]. 

5.  American  Tobacco  Co.  v.  Werok- 
melster,  207  U.  S.  284,  28  SCt  72, 
52  Li.  ed.  208,  12  AnnCas  696-  Callga 
V.  Inter-Ocean  Newspaper  Co.,  167 
Fed.  186,  84  CCA  634  [alt  216  U.  S. 
182,  30  SCt  38,  54  L.  ed.  160];  Werck- 
melster  v.  American  Llth.  Co.,  134 
Fed.  321,  69  CCA  653,  68  LRA  591 
[rev  186  Fed.  244];  Mansell  v.  Valley 
Printing  Co.,  [19081  2  Ch.  441,  1  BRC 
187,  15  AnnCas  133;  Prince  Albert  v. 
-Strange,  2  De  Q.  &  Sm.  662,  64  Re- 
print 293.  1  Hall  &  T.  1,  47  Reprint 
1302,  1  Macn.  &  G.  25,  47  BngCh  19, 
41  Reprint  1171;  Turner  v.  Robinson, 
10  Ir.  Ch.  121  [afr  10  Ir.  Ch.  610]; 
Bernard  v.  Bertonl,  14  Que.  L.  219. 

7.  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72.  62  Ij.  ed.  208,  12  AnnCas  695; 
Callga  V.  Inter-Ocean  Newspaper  Co., 
157  Fed.  186,  84  CCA  634  [afiC  216 
U.  S.  182,  30  SCt  38.  64  L.  ed.  150]; 
Werckmelster  v.  Springer  Llth.  Co., 
63  Fed.  808;  Parton  v.  Prang,  18  F. 
Cas.  No.  10,784,  3  Cliff.  637;  Oertel  v. 
Wood,  40  HowPr  (N.  T.)  lO:  Mansell 
V.  Valley  Printing  Co.,  [1908]  2  Ch. 
441,  1  BRC  187,  15  AnnCas  133: 
Turner  v.  Robinson,  10  Ir.  Ch.  121 
(aft  10  Ir.  Ch.  610]. 

8.  Prince  Albert  v.  Strange,  2 
De  O.  &  Sm.  662,  S4  Reprint  29^^ 

9.  Bowden  v.  Amalgamated  Pic- 
torials, [1911]  1  Ch.  886. 

11^  Callga  V.  Inter-Ocean  News- 
paper Co.,  157  Fed.  188.  84  CCA  634 
(aff  216  U.  S.  182,  30  SCt  38,  64  L.  ed. 
160];  Oertel  v.  Wood,  40  HowPr  (N. 
T.)  10;  Turner  v.  Robinson,  10  Ir. 
Ch.  610  faff  10  Ir.  Ch.  121]. 

fa]  nrndaal  Interferaaoe  wltli 
ongtaaL— The  common-law  right  is 
Infringed  by  the  unauthorized  copy- 
ing or  reproduction  of  such  woilcs  of 
art  by  another  person,  even  though 
there  Is  no  Interference  with  the 
original  physical  work  of  art.  Man- 
sell  V.  Valley  Printing  Co.,  [1908]  2 
Ch.  441.  1  BRC  187,  16  AnnCas  133. 

11.    See  infra  |  38. 

IS.  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72,    62    L.    ed.    208,    12   AnnCas    696: 


Callga  V.  Inter-Ocean  Newspaper  Co.. 
167  Fed.  186.  188,  84  CCA  684  faff  21S 
U.  S.  182,  30  SCt  38,  54  L.  ed.  160]. 
See  also  supra  I  6. 

"The  property  rights  of  the  author 
In  his  production,  intellectual  or 
artistic.  are  two  fold — absolute 
ownership  of  the  corporeal  produc- 
tion, alike  with  other  property 
ownership,  and  an  Independent  right 
to  make  duplications,  which  is 
equally  his  own  so  long  as  he  with- 
holds from  publication  to  the  world. 
The  flrst-mentloned  right  is  unaf- 
fected by  either  class  of  copyright, 
and  one  or  both  are  subject  to  bis 
disposition,  absolute  or  qualified,  in 
common  with  other  property  rights." 
Callga  V.  Inter-Ocean  NewsjMiper  Co., 
supra. 

is.  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72.  62  L.  ed.  208.  12  AnnCas  596; 
Callga  V.  Inter-Ocean  Newspaper  Co.. 
167  Fed.  186,  84  CCA  634.  (aff  215 
U.  S.  182,  SO  SCt  38,  54  U  ed.  150]. 
See  also  infra  |  38  note  22;  (  18 
note  67. 

14.  Ky. — Grlgsby  v.  BrecUnridge. 
2  Bush  480,  92  AmD  60S. 

La. — Denis  v.  Leclerc,  1  Mart.  297, 

5  AmD  712. 

Mass. — Baker  v.  LIbble,  810  Mass. 
5»»,  97  NE  109.  87  LRANS  944.  Ann 
Casl912D  561. 

N.  T.— Woolaey  v.  Judd.  11  N.  T. 
Super.  379,  11  HowPr  49. 

Pa. — Wlddemer  v.  Hubbard.  44  Ijtt 
Int  262. 

Vt.— Barrett  v.  Fish.  72  Vt  1«,  47 
A  174.  82  AmSR  914.  61  LRA  764. 

Eng.— Philip  V.  Pennell,  (1907]  2 
Ch.  b77;  Thompson  v.  Stanliope. 
Ambl.  737,  27  Reprint  476  <whlch 
was  a  suit  by  the  executors  of  Lord 
Chesterfield  to  restrain  publication  of 
his  famous  letters  to  his  son) ;  Pope 
V.  Curl,  2  Atk.  342,  26  Reprint  608; 
Granard  v.  Dunkln.  1  Ball  &  B.  207; 
Lytton  V.  Devey,  64  L.  J.  Ch.  2S3; 
Labouchere  v.  Hess,  77  L.  T.  Rep. 
N.  S.  669;  Gee  v.  Pritchard.  2  SwansL 
402,  86  Reprint  670. 

"In  1804  the  Scottish  court  on  the 
suit  of  his  children  Interdicted  the 
publication  of  manuscript  letters  of 
Robert  Burns.  Cadell  &  Davles  r. 
Stewart,  1  Bell's  Comm.  116  n." 
Baker  v.  Llbble,  210  Mass.  699.  BOX 
97  NE  109,  37  LRANS  944,  AnnCas 
1912D  661. 

Ownership  and  zlglita  ••  Iwtwa 
sender  end  reoslver  see  infra  i  12. 

15.  Grlgsby  v.  Breckinridge,  X 
Bush  (Ky.l  480,  92  AmD  609. 

IS.  Versona  eattttad  to  pmpatlj)  la 
l«tt«xs  see  infra  |  32. 

17.  U.  S. — Folsom  v.  Marsh.  9  F. 
Cas.  No.  4,901,  2  Story  100. 

La. — Denis  v.  Leclere,  1  ICart.  897. 

6  AmD  712. 

Mass. — Baker  v.  Ubbie,  216  Mass. 
699.  97  NE  109.  87  LRANS  944,  Ana 
Ca8l912D  661. 

N.  T.— Woolsey  v.  Judd,  U  N.  T. 
Super.  379,  11  HowPr  49. 

Eng. — Gee  v.  Pritchard.  2  Swaast 
402.  36  Reprint  67«. 

See  also  supra  ||  11-18. 


For  later  cases,  develoiitnsatB  and  ehangea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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finished  eompositiozus  intended  for  the  press,"  al- 
though some  ooorts  have  taken  a  contrary  view,  and 
have  limited  protection  to  auch  letters  as  have  a 
literary  value. 

[$  19]  f.  Architectural  Plans  and  DiiiwingB. 
The  property  in  architectural  plana  and  drawings 
is  protected  by  the  eonunon  law." 

[$  20]  g.  Lectnzas,  Sermons,  and  Addreesas. 
There  is  a  common-law  property  in  lectures,  ser- 
mons, and  other  like  addresses  which  will  be  pro- 


tected against  invasion  as  long  as  they  remain  un- 
published." 

[$21]  h.  Facta  and  Information;  News.  There 
is  a  common-law  property  in  facts  and  information 
collected  and  utilized  by  skill,  labor,  and  expense, 
although  the  same  information  is  available  to  any- 
one who  chooses  to  collect  it.^  Such  property  has 
been  recognized  and  protected  in  market  quota- 
tions,^** credit  ratings,^  abstract  books  and  in- 


"I  think  It  win  b«  extremely  dUB- 
cult  to  say  where  that  distinction  Is 
to  be  found  between  private  letters 
of  one  nature,  and  private  letters  of 
another  nature."  Gee  v.  Prltcbard, 
2  Swanst.  402.  426,  26  Reprint  670 
(per  Lord  Eldon). 

18.  n.  S. — Folsom  y.  Ifarsh,  9  F. 
Cas.  No.  4,901.  2  Story  100. 

La. — Denla  v.  Leclero,  1  Hart.  297, 
6  AmD  712. 

Mass. — Baker  v.  Ubbie.  210  Mass. 
699.  97  NE  109,  27  LRAN3  944,  Ann 
Ca£l9l2D  eSl. 

N.  Y.— Woolsey  v.  Judd,  11  N.  T. 
Super.  279,  11  HowPr  49. 

Pa. — ^Dock  V.  Dock,  180  Pa.  14,  86 
A  411.  B7  AmSR  617. 

Ene.— Pope  V.  Curl,  2  Atk.  242,  26 
Reprint  608  (suit  by  Alexander  Pope 
t«  restrain  publication  of  letters 
written  by  him  to  Swift  and  others), 

Ont. — Laidlaw  v.  Lear,  20  Ont. 
26. 

"The  general  law  may  be  stated  to 
be.  as  it  Is  summed  up  In  one  of  the 
text  books,  that  the  publication  of 
private  letters,  whether  on  private 
matters  of  business,  literary  topics, 
or  relatlner  to  family  afCairs,  if  at- 
tempted to  be  publlsned  without  au- 
thority, may  be  enjoined."  Laidlaw 
V.   Lear,   30  Ont.  26,  20. 

"The  author  of  any  letter  or  let- 
ters, (and  bis  representatives,) 
whether  they  aire  literary  composi- 
tions, or  familiar  letters,  or  letters 
of  business,  possess  the  sole  and  ex- 
clusive copyright  therein;  and  that 
no  persons,  neither  those  to  whom 
they  are  addressed;  nor  other  per- 
sons, have  any  right  or  authority,  to 
publish  the  same  upon  their  own  ac- 
count, or  for  'their  own  benefit." 
Baker  v.  Llbble,  210  Mass.  S99.  602, 
97  N£  109,  37  LRANS  944,  AnnCas 
1912D  651  [quot  Folsom  v.  Marsh.  9 
F.  Cas.  No.  4,901.  2  Story  100, 
1101. 

IS.  Hoyt  V.  Mackensle,  3  Barb.  C3i. 
<N.  Y.)  820,  49  AmD  178;  Wetmore 
V.  Scovell.  3  Edw.  (N.  Y.)  616. 

[a]  Ovmmlsd  aaA  ortUotsed  oassa. 
—  Asainst  these  opinions  are  Wat> 
more  v.  Scovell,  2  Bdw.  (N.  Y.)  61S, 
and  Hoyt  v.  Mackenzie,  3  Barb.  Ch. 
(N.  Y.)  320,  49  AmD  178.  decided  re- 
spectively of  Vice-chancellor  Mc- 
Coun  ana  Chancellor  Walworth  while 
sitting  alone.  They  were  criticised 
and  overruled  in  Woolsey  v.  Judd.  11 
N.  Y.  Super.  879,  11  HowPr  49,  by  a 
court  of  six  Judge&  There  are  also 
certain  doubtful  dibta  by  a  vice- 
chancellor  in  Perceval  v.  Phipps.  2 
Ves.  *  B.  19.  28,  86  Reprint  226, 
which  are  relied  upon  as  asserting  a 
somewhat  similar  view.  But  it  is 
.not  necessary  to  discuss  them  in  de- 
tail, for  this  review  of  cases  demon- 
strates that  the  weight  4>f  decisions 
by  courts  of  great  authority,  speak- 
inir  often  through  Judges  of  nigh  dis- 
tinction for  learning  and  ability,  sup- 
ports the  conclusion  that  equity  will 
afford  injunctive  r«llef  to  the  author 
against  the  publication  of  his  private 
letters  upon  commonplace  subje6t8 
without  regard  to  their  literary  merit 
or  the  popular  attention  or  special 
curiosity  aroused  by  them."  Baker  ▼. 
Libbie.  210  Mass.  699.  608.  97  NB  109, 
37  LRANS  944,  AnnC8Sl912D  661. 

9A.  Wright  v.  Elsie.  86  App.  Div. 
366.  83  NYS  887;  Qendell  v.  Orr,  18 
Phila.  (Pa.)  191. 

la]  aula  BVpUad^— (1)  An  archi- 
tect's plans,  as  long  as  they  remain 
unpuMlflhea  in  the  possession  of  the 
architect,  constitute  his  personal 
property,  and  no  one  may  take  or  use 


them  without  his  consent.  Wright  v. 
EUsle,  86  App.  Div.  866,  83  NYS  887. 
(2)  An  architect  has  a  oommon-law 
right  of  property  In  his  design  of  a 
novel  and  artistic  porch  before  Its 
publication  by  application  to  a  build- 
ing which  he  has  erected.  Oendell  v. 
Orr.  13  Phtla.  (Pa.)  191. 

Ow>«n)iip  of  architectural  plans 
and  Orswlags  see  Infra  {31. 

ai.  McDearmott  Commn.  Co.  v. 
Chicago  Bd.  of  Trade,  146  Fed.  961, 
77  CCA  479.  7  LRANS  889.  8  AnnCas 
769  [ate  143  Fed.  188] ;  Keene  v.  Kim- 
ball, 16  Gray  (Mass.)  645.  77  AmD 
426;  New  Jersey  State  Dental  Soc.  v. 
Dentacura  Co.,  67  N.  J.  £q.  593,  41 
A  672  raff  68  N.  J.  Eq.  682,  43  A 
1098];  Abernethy  v.  Hutchinson,  1 
Hall  &  T.  28,  47  Reprint  1313  (where 
Lord  Eldon  bases  his  decision  on  the 
doctrine  of  implied  contract). 

"Popular  lectures  may  be  taken 
down  verbatim,  and  the  person  tak- 
ing them  down  has  a  right  to  their 
use.  He  njay  in  this  way  perpetuate 
the  instruction  he  receives,  out  he 
may  not  print  them.  The  lecturer 
designed  to  Instruct  his  hearers,  ana 
not  the  public  at ,  large.  Any  use. 
therefore,  of  the '  lectures,  which 
would  operate  Injuriously  to  the  lec- 
turer, would  be  a  fraud  upon  htm  for 
which  the  law  would  give  him  re- 
dress." Bartlette  v.  Crittenden.  2  F. 
Cas.  No.  1,082,  4  McLean  300,  304. 

Oial  leotuxes  see  supra  |  10  text 
and  note  67. 

What  coBstitntMi  pnUloatton  see 
Infra  {  68. 

89.  U.  S. — Chicago  Bd.  of  Trade  v. 
Christie  Grain,  etc,  Co.,  198  U.  S.  236, 
25  set  637,  49  L.  ed.  i031;  McDear- 
mott Commn.  Co.  v.  Chicago  Bd,  of 
Trade,  146  Fed,  961.  77  CCA  479.  7 
LRANS  889.  8  AnnC^as  769  [aff  143 
Fed.  188]:  Chicago  Bd.  of  Trade  v. 
Donovan  Commn.  Co..  146  Fed.  31,  76 
CCA  16;  Chicago  Bd.  of  Trade  Vv 
Cella  Commn.  Co.,  146  Fed.  28,  76 
CCA  28  [rev  121  Fed.  1012];  Emerson 
V.  Davles,  8  F.  Cas.  No.  4,436,  8 
Story  768. 

Mass. — ^F.  W.  Dodge  Co.  v.  Con- 
struction Information  Co..  183  Mass. 
62.  66  NE  204,  97  AmSR  412,  60  LRA 
810. 

N.  Y.— Taft  V.  Smith.  76  Misc.  283, 
184  NYS  1011. 

Tex. — Vernon  Abstract  C!o.  v.  Wag- 

?oner  Title  Co..  49  Tex.  Civ.  A.   144, 
07  SW  919. 

Bng. — Exchange  Tel.  Co.,  Ltd.  v. 
Howard,  etc.  Press  Agency,  Ltd.,  22 
T.  L.   R.    376. 

"We  are  of  opinion  that  one's  pos- 
session of  information  which  be  has 
obtained,  compiled,  and  put  in  form 
for  a  specific  use.  is  a  right  which 
ought  to  be  protected  against  those 
who  would  share  it  with  nlm  without 
his  consent."  F.  W.  Dodge  Co.  v. 
Construction  Information  Co.,  183 
Mass.  62.  65,  66  NE  204,  97  AmSR 
412.  60  LRA  810. 

"A  man  may  Impress  upon  mate- 
rials, which  are  open  to  all  the  world, 
a  right  of  property  when  he  has,'  as 
the  result  of  his  own  efforts  and  ex- 
penditure, collected  and  reduced  to 
a  form  serviceable  to  the  public  such 
<naterial.  This  right  of  property. 
however,  does  not  preclude  another 
person,  as  the  result  of  his  own 
efTorts  and  diligence,  from  collecting 
independently,  and  utilising  as  he 
may  see  lit.  the  same  materials." 
Kieman  v.  Majihnttnn  Quotation  Tel. 
C!o.,  60  HowPr  (N.  Y.)  194.  198. 

Ta]  Oode  of  oost  and  sslllng  prie*. 
—A   meroantlle   company,    inventing 


and  preparing  a  secret  code  or 
system  of  letters,  figures,  and  char- 
acters showing  the  cost  and  selling 
?rice  of  its  wares  and  merchandise, 
or  use  between  Itself  and  its  travel- 
ing salesmen,  has  a  property  tnerein 
which  equity  wlllprotect.  Simmons 
Hardware  Co.  v.  Walbel,  1  S.  D.  488, 
47  NW  814.  36  AmSR  766,  11  LRA 
267. 

CopyxJ8rht.lB  compllatloas  see  infra 
I   95. 

83-M.  U.  S. — Chicago  Bd.  of  Trade 
V.  Christie  Grain,  etc..  Co.,  198  U.  S. 
236,  25  set  637,  49  L.  ed.  1031  [reV 
125  Fpd.  161.  61  CCA  11  (rev  116 
Fed.  944)];  Chicago  Bd.  of  Trade  v. 
Tucker.  221  Fed.  306.  137  CCA  256; 
McDearmott  Commn.  Co.  v.  Chicago 
Bd.  of  Trade  146  Fed.  961,  77  CCA 
479,  7  LRANS  889.  8  AnnCas  769  [aff 
143  Fed.  1881;  Chicago  Bd.  of  Trade 
V.  Donovan  (jommn.  Co.,  145  Fed.  81, 
76  CCA  16;  Chicago  Bd.  of  Trade  v. 
Cella  Commn.  Co.,  145  Fed.  28.  76  CCA 
28  irev  121  Fed.  1012];  Chicago  Bd. 
of  Trade  v.  L.  A.  Klnsey  Co.,  130  Fed. 
607.  64  CCA  669,  69  LRA  69  [aff  198 
U.  S.  236.  26  set  627.  49  L.  ed.  10311; 
Illinois  Commn.  Co.  v.  Cleveland  Tel. 
Co..  119  Fed.  301,  56  CCA  206; 
National  Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  294,  66  CCA 
198.  60  LRA  805:  Chicago  Bd.  of 
Trade  v.  Hadden-Kmll  Co..  109  Fed. 
705;  Cleveland  Tel.  Co.  v.  Stone.  lOS 
Fed.  794;  Chicago  Bd.  of  Trade  v.  C. 
B.  Thomson  Ctemmn.  Co.,  103  Fed. 
902. 

111. — New  York,  etc..  Grain,  etc. 
Ezch.  V.  C^hicago  Bd,  of  Trade,  127 
111.  163,  19  NE  866,  11  AmSR  107.  8 
LRA   411. 

Mass. — F.  W.  Dodge  Co.  v.  Con- 
struction Information  Co..  188  Mass. 
62.  66  NE  204,  97  AmSR  412,  60  LRA 
810. 

N.  Y. — Kieman  v.  Manhattan  Quo- 
tation Tel.  Co.,  60  HowPr  194.  But 
see  Matter  of  Renville,  46  App.  Div. 
37.  46,  61  NYS  649  [disappr  New 
York,  etc..  Stock  Exch.  v.  Clucaeo  Bd. 
of  Trade,  127  III.  163,  19  NE  8B6,  11 
AmSR  107.  2  LRA  411j  (where  the 
court  said:  "Information  as  to 
transactions  upon  the  stock  exchange 
Is  not  such  property  as  could  be 
'clothed  with  a  public  interest,'  so 
that  a  'grant  to  the  public  of  an  in- 
terest In  that  use'  is  to  be  Implied. 
Such  information  Is  not  property  in 
any  sense,  and  the  public  or  a  par- 
ticular individual  has  no  right  to  go 
to  this  voluntary  association  and  in- 
sist that  information  of  its  trans- 
actions should  be  furnished"). 

Eng. — Exchange  Tel.  Co.  v.  Greg- 
ory, [1896]  1  Q.  B.  147;  Exchange  TeL 
Co.  v.  Central  News  [1897]  2  Ch.  48. 

See  also  Exchanges  [17  Cyc  869]. 

"The  plaintiff's  collection  of  quo- 
tations is  entitled  to  the  protection 
of  the  law.  It  stands  like  a  trade 
secret.  The  plaintiff  has  the  right  to 
keep  the  work  which  it  has  done,  or 
paid  for  doing,  to  itself.  The  fact 
that  others  nHght  do  similar  work, 
if  they  might,  does  not  authorise 
them  to  steal  the  plaintiff's." 
Chicago  Bd.  of  Trade  v.  Christie 
Grain,  etc.,  Co.,  198  U.  S.  236,  260,  26 
set   637.   49   L.  ed.  1031. 

Oopyzlglit  In  quotations  see  infra 

85.'  Ladd  v.  Oxnard,  76  Fed.  703; 
Jewelers'  Mercantile  Agency  v.  Jew- 
elers' Weekly  Pub.  Co.,  156  N.  Y.  241, 
49  NE  872.  63  AmSR  666,  41  LRA 
846  [rev  84  Hun  12,  82  NYS  41]. 

Oopyxlfnit  In  ozedlt  ratines  sec 
Infra  ||  96,  .129. 


956     [13  C.  J.] 


COPTBIOHT  AND  LITERARY  PROPERTY 


[§21 


dexes,'*  niaps  and  charts,"  and  news  items.^  The 
property  right  in  this  class  of  cases  is  limited  to  a 
property  in  the  particular  statement  or  compila- 
tion.^ It  does  not  extend  to  the  mere  plan  adopted 
for  imparting  the  information,"  or  to  the  idea  of 
so  doing.'*^  Nor  does  it  preclude  another  person 
from  making  an  independent  collection  of  the  same 
facts  or  information  and  using  it  as  his  own.**  The 
facts  and  information,  themselves  are  not  the  sub- 
ject of  private  property,  and  cannot  be  withdrawn 
from  public  use  by  reason  of  their  collection  and 
statement  by  any  person."     In  the  case  of  news 


items,  market  quotations,  and  the  like,  while  the 
courts  have  struggled  to  protect  them  on  pnneii^es 
of  common-law  literary  property,  and  have  invoked 
in  aid  of  the  effort  the  doctrines  of  breach  of  con- 
tract or  breach  of  trust  and  confidence,  the  true 
view  has  finally  been  recognized  to  be  that  sneh 
news  service  is  property,  and  is  to  be  protected  as 
property  against  any  act  impairing  its  valne  as 
suchi  but  that  it  is  not  literary  or  copyrightable 
property,  and  hence  is  not  destroyed  and  dedicated 
to  the  world  by  mere  publication,  as  would  be  the 
case  if  it  were  literary  property.** 


aa.  D&rt  V.  Woodhouse,  40  Mich. 
899,  29  AmR  644  [appr  Perry  v.  BlK 
Rapids.  67  Mich.  146,  24  NVf  B80,  ll 
AmSR  570):  Banker  v.  Caldwell,  S 
Minn.  94;  Watson  ▼.  Cowdrey,  23 
Hun  (N.  T.)  169;  Vernon  Abstract 
Co.  V.  Waggoner  Title  Co..  49  Tex. 
Civ.  A.  144,  107  SW  919.  See  Leon 
Loan,  etc.,  Co.  v.  Leon  Equalization 
Bd.,  86  Iowa  127,  E3  NW  94,  41  Am 
SR  486,  17  LRA  199  (holding  manu- 
script abstract  books  subject  to  tax- 
ation). 

OopyxlaM  la  ahattaeta  of  tltla  see 
Infra  ||   95,   131. 

87.     Rees  v.  Peltser,  75  111.  47B. 

Oopyilght  la  mapa  aad  oharta  see 
Infra  H  112,  113. 

SB.  Associated  Press  v.  Interna- 
tional News  Serrice,  240  Fed.  983 
[aft  245  Fed.  244.  CCA  —1;  F.  W. 
Dodge  Co.  V.  Construction  Informa- 
tion Co.,  183  Mass.  62,  66  NE  204, 
97  AmSR  412,  60  LRA  810;  Kiernan 
V.  Manhattan  Quotation  Tel.  Co.,  50 
HowPr  (N.  Y.)  194;  Exchange  Tel. 
Co.,  Ltd.  V.  Howard,  etc..  Press 
Agency.  Ltd.,  22  T.  L.  R.  375.  See 
also   infra  note   34. 

[a]  Bale  appUed^'-A  corporation, 
which  has  for  its  business  the  col- 
lection of  news  in  all  parts  of  the 
world  by  its  agents  has  a  common- 
law  right  of  property  In  news,  such 
as  "foreign  financial  news,"  consist- 
ing of  quotations  of  consols,  rentes, 
U.  S.  bonds,  the  rates  of  Interest, 
and  Increase  and  decrease  of  the 
apecie  in  the  banks  of  England  and 
France,  which  is  collected  and  tele- 
graphed to  it  by  its  agents,  and 
which  Is  not  abandoned  by  publica- 
tion. And  a  rival  news  agency  was 
restrained  by  Injunction  from  trans- 
mitting such  news  over  Its  wires  to 
Its  customers.  Kiernan  v.  Manhat- 
tan Quotation  Tel.  Co.,  60  HowPr  (N. 
Y.)    194,    198. 

OopyxlKlit  fta  aswa  Itama  see  infra 
I  12S 

99.  Sprlngfletd  t.  Thame,  89  L.  T. 
Rep.  N.  S.  242.     See  also  supra  i  10. 

[a]  Oopyilflit  oa»— »— The  same 
rule  applies  to  technical  or  statu- 
tory copyright.     See  Infra  I  267. 

30.  Burnell  v.  Chown,  69  Fed.  993. 
Oopyxlclit  oaaM  see  Infra  (  270. 

31.  See  infra  i  268. 

32.  F.  W.  Dodge  Co.  v.  Construc- 
tion Information  Co..  183  Mass.  62, 
66  NE  204,  97  AmSR  412.  60  LRA 
810. 

Copyright  eaaaa  see  Infra  |i  96, 
267.  107. 

33.  Davles  V.  Bowes,  209  Fed.  S3 
faff  219  Fed.  178,  134  CCA  552];  P. 
W.  Dodge  Co.  V.  Construction  Infor- 
mation Co.,  183  Mass.  62,  66  NB  204, 
97  AmSR  412,   60   LRA  810. 

34.  Associated  Press  v.  Interna- 
tional News  Service,  240  Fed.  988 
[mod  and  aft  245  Fed.  244.  CCA  — ]; 
National  Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  294,  56  CCA 
198,   60   LRA  806. 

[a]  Vatnr*  of  proparty  la  aewa; 
ranoaala  of  ]7tot«o1»nL— (1)  "The 
value  of  the  tape  to  the  patron  Is 
almost  wholly  In  the  fact  that  the 
knowledge  thus  communicated  is 
earlier.  In  point  of  time,  than  knowl- 
edge communicated  through  other 
means,  or  to  persons  other  than 
those  having  a  like  service.  In  Just 
this  quality — to  coin  a  word,  the  pre- 
communlcatedness    of    the    Informa- 


tion— ^Is  the  essence  of  appellee's 
service:  the  quality  that  wins  from 
the  patron  his  patronage.  Now,  in 
virtue  of  this  quality  .  .  .  alone,  the 
printed  tape  has  acquired  a  commer- 
cial value.  It  is.  when  thus  looked 
at.  a  distinct  commercial  product,  as 
much  80  as  any  other  out-put  relat- 
ing to  business,  and  brought  about 
by  the  Joint  agency  of  capital  and 
business  ability.  In  no  accurate 
view  can  appellee  be  said  to  be  a 
publisher  or  author.  Its  place,  in 
the  classlflcation  of  the  law,  is  that 
of  a  carrier  of  news;  the  contents 
of  the  tape  being  an  implement  only, 
in  the  hands  oi  such  carrier,  in  its 
engagement  for  quick  transmission. 
This  is  Service;  not  Authorship,  nor 
the  work  of  the  Publisher.  .  .  .  The 
immediate  buisiness  of  appellee 
brought  to  our  attention,  in  the  case 
under  review,  may  not  arouse  any 
great  solicitude.  It  relates  to  the 
gathering  and  distributing  of  news, 
not  looked  upon  perhaps,  in  all  quart- 
ers, as  essential  to  the  public  wel- 
fare. But  the  questions  raised  are 
of  much  wider  signiflcance.  They  in- 
volve, among  others,  that  modem 
enterprise — one  of  -the  distinctive 
achievements  of  our  day — which, 
combining  the  genius  and  the  ac- 
cumulations of  men,  with  the  forces 
of  electricity,  combs  the  earth's  sur- 
face, each  day,  for  what  the  day 
has  brought  forth,  that  whatever  be- 
falls the  sons  of  men  shall  «ome, 
almost  Instantaneously,  into  the  con- 
sciousness of  mankind.  Thus,  a  gun 
thunders  in  a  harbor  on  the  other 
side  of  the  earth;  before  its  rever- 
berations have  ceased,  the  moral  se- 
quence of  the  event  has  taken  root 
in  every  civilised  quarter  of  the 
«arth.  Famine  arises  in  India  to 
begin  its  grim  march;  It  has  gotten 
but  little  under  way  until  a  counter 
army — the  unfailing  benevolence  of 
human  kind — has  been  mustered 
from  America  to  Russia.  On  an  Iso- 
lated island,  and  without  premoni- 
tion a  mountain  claps  its  black 
hands  upon  the  population  of  a  city; 
almost  before  a  ship  in  the  harbor, 
with  tidings  of  the  catastrophe, 
could  have  set  sail,  relief  ships  from 
the  harbors  of '  Christendom  are  un- 
der way.  By  such  agencies  as  these 
the  world  is  made  to  face  itself  un- 
ceasingly in  the  glass,  and  is  put  to 
those  tests  that  bring  increasing 
helpfulness  and  beauty  into  the 
heart  of  our  race.  Is  service  like 
this  to  be  outlawed?  Is  the  enter- 
prise of  the  great  news  agencies,  or 
the  independent  enterprise  of  the 
great  newspapers,  or  of  the  great 
telegraph  and  cable  lines,  to  be  de- 
nied appeal  to  the  courts,  against 
the  inroads  of  the  parasite,  for  no 
other  reason  than  that  the  law, 
fashioned  hitherto  to  flt  the  relations 
of  authors  and  the  public,  cannot  be 
made  to  flt  the  relations  of  the  pub- 
lic and  this  dissimilar  class  of  serv- 
ants? Are  we  to  fall  our  plain  duty 
for  mere  lack  of  precedent?  We 
choose,  rather,  to  make  precedent— ^ 
one  from  which  Is  eliminated,  as  im- 
material, the  law  grown  up  around 
authorship— and  we  see  no  better 
way  to  start  this  precedent  upon  a 
career,  than  by  afflrmlng  the  order 
appealed  from.  National  Tel.  News 
Co.   V.   Western   Union   Tel.   Co.,   119 


Fed.  294.  2>8.  200,  t6  CCA  198.  60 
LRA  806.  (2)  "The  knowledge  of  a 
fact  which  is  unknown  to  many  iieo- 


ftle  may  be  the  property  of  a  pa.-son. 
n   that   others   will  pay  the  p 
who  knows  It  for  information 


y  the  person 

^     _-    rmation  aa  to 

that  fact.  In  unpublished  matter 
there  is  at  common  law  a  rlalit  of 
property,  or  there  may  be  m  the 
circumstances  of  the  case.  The  plaln- 
tifFs  here  sue,  not  in  copyright  a.t  all. 
but  in  respect  of  that  common  law 
right  of  property  In  information 
which  they  had  collected  and  which 
they  were  In  a  position  to  sell  Their 
case  is  that  the  defendant  has  stolen 
their  property,  that  he  has  surrep- 
titiously obtained  that  which  belonaed 
to  them,  and  used  It  in  rivalry  with 
them."  Exchange  TeL  Co.,  Ltd.  v. 
Howard,  etc..  Press  Agency,  Ltd.. 
22  T.  L.  R.  376.  (J)  "The  facts,  be- 
fore it  has  ascertained  them,  unless 
they  are  held  for  a  special  purpose 
confidentially  and  as  secrets,  are  not 
property;  but  when  these  facta  have 
been  discovered  promptly  by  effort 
and  at  expense,  and  have  been  com- 
piled and  put  in  form,  and  are  of 
commercial  value  by  reason  of  the 
speedy  use  that  can  be  made  of  them 
before  they  have  obtained  general 
publicity,  they  are  property.  Thev 
represent  expensive  effort  and  valu- 
able  service,  and,  in  the  form  in 
which  they  are  presented  to  sub- 
scribers, they  may  be  used  with  a 
reasonable  expectation  of  profit  from 
the  early  possession  of  them.  -The 
information  Is  not  visible,  tan^ble 
property,  but  there  Is  a  valuable 
right  of  property  In  it  which  the 
courts  ought  to  protect.  In  every 
reasonable  way,  against  those  seek- 
ing to  obtain  it  from  the  owner 
without  right,  to  his  damage.  What 
the  plaintiff  has  when  the  defendant 
seeks  to  obtain  It  from  him  is  the 
possession  of  valuable  Information. 
This  early  possession  Is  valuable  in 
itself.  The  plaintiff  has  It  and  the 
defendant  does  not  have  It.  If  the 
defendant  can  obtain  It  legitimately 
he  becomes  the  owner  of  the  same 
kind  of  property,  and  the  two  may  be- 
come competitors  in  the  market  as 
vendors  to  those  who  are  willing  to 
pay  for  It.  But  if  the  defendant,  sur- 
reptitiously and  against  the  plalntttrs 
will,  takes  from  the  plaintiff  and  ap- 
propriates the  form  of  expression 
which  is  the  symbol  of  the  plalntilTs 
possession,  and  thus,  by  direct  at- 
tack, as  it  were,  divides  the  plain- 
tllTs  possession  and  shares  It.  this 
conduct  is  a  violation  of  the  plain- 
tiff's right  of  property."  F.  W. 
Dodge  Co.  V.  Construction  Informa- 
tion Co.,  183  Uasa  62,  64,  <C  NE  204. 
97  AmSR  412,  60  LRA  810.  (4)  "The 
real  matter  for  consideration  is 
whether  news  gathered  and  sold  to  a 
newspaper,  which  publishes  It.  csn 
be  used  after  publication  by  a  com- 
peting news  agency,  either  as  a  tip 
for  further  investigation  or  as  au- 
thentic news  for  Immediate  dlstrti- 
bution  before  sufficient  time  h 
elapsed  for  the  news  to  be  pnblisy 
within  the  territory  in  which 
gatherer  is  engaged  in  the  ge- 
wssemination  of  newa.  ...  I 
therefore,  that  the  only  way  tr  _^  .,: 
full  protection  to  the  newmg^/^Jl^-i- 
Is  to  prevent  the  use  of  n  IS  t^ ' 
rival,  either  In  the  form  JV^«r 


•fc-; 


For  latex  cases,  OsvalopiaantB  and  ehaayes  In  the  law  see  eumalatlve  Annotations,  same  title,  page  and  ^J^^'^^S-^^^^ 
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COPYRIGHT  AND  LITERARY  PROPERTY 


[18  CJ.]     957 


[$  22]    i.  IdeM.    Abstraot  ideas  are  not  the  sob*  |  pression  of  them  will  be  protected.** 
jeet  of  private  property,  and  only  the  concrete  ex> 


otherwise,  for  a  sulBclent  Urn*  to 
enable  the  dally  newspapers  through- 
out the  country  to  receive  and  pulH 
lish  the  news.  There  is  no  real 
publication,  or  purpose  to  abandon 
to  the  public,  until  that  time.  .  .  . 
The  publication  intended,  and  cen- 
erally  effected.  Is  one  substantially 
simultaneous  throuKhout  the  country; 
that  is.  so  far  simultaneous  as  geo- 
Kraphlcal  ditterences  in  time  may 
permit.  It  cannot  therefore,  be  said 
that  the  complainant  has  in  any  fair 
sense  caused  its  news  to  be  pub- 
lished, and  thus  abandoned  it  to  the 
public  until  all  the  members  whom 
It  serves  have  been  put  in  a  posi- 
tion where  publication  of  the  news 
has  been  possible.  Viewed  in  this 
reasonable  Ucht,  the  argument  that 
the  complainant  has  no  further  right 
to  protection  after  the  first  publica- 
tion of  its  news  loses  much  of  Its 
force.  The  news  is  in  effect  unpub- 
lished and  unavailable  for  use  by 
competing  news  agencies  until  the 
time  for  general  publication  has 
elapsed,  since  only  then  can  the 
complainant  be  truly  said  to  have 
atHtndoned  its  news  to  the  public  by 
an  unrestricted  publication.  .  .  . 
While  I  am  personally  satisfied,  after 
giving  the  matter  most  deliberate 
and  careful  consideration,  that  the 
right  exists,  to  prevent  the  sale  by 
a  competing  news  agency  of  news 
which  is  taken  from  early  publica- 
tions of  complainant's  members  be- 
fore sufRcient  time  has  elapsed  to 
afford  opportunity  for  general  pub- 
lication, and  that  the  existing  prac- 
tice ainounts  to  unfair  trade,  yet  the 
matter  is  one  of  first  impression,  and 
my  decision  cannot  be  regarded  as 
sufficiently  free  from  doubt  to  Jus- 
tify the  granting  of  a  preliminary 
injunction  upon  this  branch  of  the 
case."  Associated  Press  v.  Inter- 
national News  Service,  240  Fed.  983, 
991,  996  [mod  and  aff  246  Fed.  244, 
CCA  — ].  (6)  On  appeal  in  the  case 
last  cited  the  doubt  of  the  district 
judge  was  resolved  in  favor  of  the 
right  and  an  Inlunction  was  directed 
against  copying  news  from  published 
editions  of  newspapers  until  its  com- 
mercial value  as  news  has  passed 
away.  Judge  Hough  said:  "Prop- 
erty, nomen  generailssimum,  covers 
everything  that  has  an  exchangeable 
value;  that  news  possesses  the  qual- 
ity stated  seems  obvious  enough 
when  it  is  observed  that  defendant 
takes  it  in  order  to  exchange  it 
against  dollars.  .  .  .  Assuming  now 
the  existence  at  some  time  of  some 
property  right  in  plaintiff  and  to  Its 
news,  the  qualities  producing  ex- 
changeable value,  may  be  noted. 
Regularity  and  reliability,  the  fruit 
of  organization  and  expenditure,  are, 
of  course,  necessary,  but  all  that  is 
vain  unless  the  news  is  fresh,  early, 
and.  if  not  always  first  in  point  of 
time,  as  prompt  as  any.  Time  Is  of 
the  essence;  and  the  basic  question 
on  this  branch  of  the  discussion  is 
iio-w  long  does  the  property  quality 
endure  In  news.  It  is  sought.  If  not 
to  limit  the  doctrine  of  property  in 
ne'ws,  to  the  time  during  which  it 
remains  locked  up  in  the  breast  of 
its  gatherer;  to  Interpret  the  deci- 
sions cited,  as  meaning  only  that 
news  is  'Iil(e  a  trade  secret,'  lost 
when  divulged  in  the  course  of  busi- 
ness. Doubtless  the  analogy  of  re- 
straining in  equity  wrongful  knowl- 
edge of  private  business  methods 
was  very  useful  in  developing  the 
doctrine  that  the  'courts  ought  to 
protect  in  every  reasonable  way'  the 
Sraluable  right  of  property'  in  infor- 
mation. But  news  is  far  more  than 
a  trade  secret,  for  that  must  remain 
private  to  have  its  best  value,  while 
news  is  obtained  for  publicity  atone. 
The  true  line  of  decision  Is  indi- 
rated  by  the  conclusion  of  the  court 
'  in  the  Christie  case — that  the  infor- 
ma.tlon  will  not  become  public  prop- 
erty until  the  plaintiff  has  gained  his 
reward.'      Of  conr**t  this  means  Ms 


reasonable  reward,  and  as  In  that 
Instance  of  trade  quotations;  divulg- 
ing the  same  to  one  patron's  oSee 
full  of  customers,  did  not  reasonably 
terminate  plalntllTs  property;  so 
here  it  is  reasonable  and  just  that 
each  member  of  plaintiff,  and  plain- 
tiff Itself  has  a  property  right  in 
its  own  news  until  the  reasonable 
reward  of  each  member  is  received, 
and  that  means  (with  due  allowance 
for  the  earth's  rotation)  until  plaln- 
tiflCs  most  Western  members,  has  en- 
joyed his  reward;  which  is,  not  to 
have  his  local  competitor  supplied  in 
time  for  competition  with  what  he 
has  paid  for.  Surely  this  Is  a  modest 
limit  of  rights.  But  the  foregoing  is 
thought  to  be  avoided,  if  not  contro- 
verted, by  dwelling  on  the  word 
'publication,'  and  insisting  In  sub- 
stance that  when  (e.  g.)  a  single 
New  Tork  paper  (being  a  member 
of  plaintiff)  prints  an  item  and  sells 
a  copy  of  that  edition,  all  the  world 
can  copy  as  it  pleases  to  any  ex- 
tent and  for  any  purpose,  commercial 
and  otherwise,  because  nothing  but 
copyright  protects  that  paper,  and 
copyright  does  not  cover  statements 
of  fact,  but  merely  their  literary 
dress  or  form.  The  argument  as- 
sumes that  what  plaintiff  is  inter- 
ested In  and  is  trying  to  preserve 
is  literary  property  or  anything 
capable  of  copyright  protection.  It 
may  be  granted  that  the  news- 
paper first  giving  out  the  news  In 
question  Is  copyrighted:  that  fact 
statements  are  not  thereby  protected 
as  such,  and  that  publication  at  com- 
mon law  terminated  an  author's 
rights  In  his  manuscript  and  the 
'fruits  of  his  brain;  yet  It  still  re- 
mains true  that  plaintiff's  property 
In  news  Is  not  literary  at  all;  that  It 
is  not  capable  of  copyright,  and  that 
'publication'  as  that  word  is  used  in 
the  long  line  of  decisions  regarding 
literary  rights  has  no  determinative 
hearing  In  this  case.  .  .  .  Since, 
(to  summarize  the  matter  any 
bodily  taking  for  sale  of  plaintiff's 
news,  without  other  labor  than  the 
perception  thereof,  before  the  rea- 
sonable reward  of  Industry  was  se- 
cured as  above  Indicated,  was  an 
unlawful  invasion  of  property  rights; 
and  any  sale  thereoi  in  competition 
with  plaintiff  under  pretense  of  in- 
dividual gathering  thereof  was  a 
tort  of  the  nature  of  unfair  oomr 
petition,  the  plaintiff's  motion  for  In- 
junction should  have  been  granted 
substantially  as  made."  Associated 
Press  V.  International  News  Service, 
245Fed.  244.  264,  CCA — .  t  Judge  Ward 
In  a  dissenting  opinion  said:  "That 
news  dedicated  to  the  public  with 
complainant's  consent  by  the  morn- 
ing papers  in  New  Tork  can  be  tele- 
graphed to  [San  Francisco]  In  time  to 
appear  In  the  morning  papers  of  San 
Francisco  cannot  qualify  the  legal 
aspect  of  the  dedication.  There  be- 
ing not  the  least  evidence  of  any- 
thing fraudulent  or  underhand  in 
this  method  of  obtaining  news,  I 
think  the  Injunction  should  be  de- 
nied"). Compare  Tribune  Co.  vi  As- 
sociated Press,  116  Fed.  126  Fdlst 
Associated  Press  v.  International 
News  Service,  240  Fed.  983]  (where 
the  Associated  Press  was  guilty  of 
pretty  much  the  same  thing  as  that 
of  which  It  complained  when  done 
by  the  International  News  Service, 
In  the  case  above  cited,  and  was 
sustained   In  It  by  the  court). 

[b]  Sedleatfoa  to  puMlc — (1)  The 
gathering  of  news  and  its  transmis- 
sion by  telegraph  is  a  legitimate 
business  enterprise.  carried  on 
through  the  joint  agency  of  capital 
and  business  aMllty,  and  as  such  is 
entitled  to  protection  In  all  Its 
branches;  and  a  company  engaged  in 
such  business,  which  gathers  at  its 
own  cost,  and  distributes  to  its  cus- 
tomers by  means  of  special  wires 
and  tickers,  news  in  which  they  have 
a  peculiar  interest,  and  for  which 
they  pay,  such  as  market  quotations 


— th*  value  of  the  busineaa  to  ths 
company  depending  on  its  ability, 
through  the  facilities  it  l»a  created, 
by  the  expenditure  of  money,  to  fur- 
nish such  news  Immediately  after  the 
occurrences  noted— cannot  be  said 
to  have  thereby  dedicated  such  news, 
in  such  sense  as  to  entitle  a  com- 
petitor to  copy  the  same  from  a  cus- 
tomer's tape  as  fast  as  received,  and 
distribute  It  to  Its  own  patrons.  As- 
sociated Press  v.  International  News 
Service,  249  Fed.  988  [mod  and  aff 
246  Fed.  244,  CCA  — ]  (where  defend- 
ant was  enjoined  from  using  news 
Items  so  copied  until  its  commercial 
value  as  news  had  ceased) j  National 
Tel.  News  Co.  v.  Western  Union  Tel. 
Co.,  119  Fed.  294.  68  CXA  198,  60 
IiRA  806  (where  defendant  was  en- 
joined from  publishing,  selling,  or 
using  news  items  so  copied  until 
after  the  lapse  of  sixty  minutes 
from  the  time  it  appeared  on  plain- 
tiff's tickers).  (3)  "These  market 
quotations  are  peculiar  In  their  prop- 
erty use  and  value,  and,  without 
Immediate  transmission  to  the  cus- 
tomer, so  that  he  receives  them 
simultaneously  with  all  other  cus- 
tomers, and  before  their  publication 
generally,  they  possess  no  purchase 
value.  'To  make  them  available,  it  Is 
essential  to  have  the  quotations 
written  or  printed  in  some  foriA 
for  the  Information  of  all  enti- 
tled to  their  use;  and  It  appears 
here  that  they  were  in  some  in- 
stances so  furnished  In  the  'ticker,' 
and  In  others  were  placed  on 
a  blackboard  In  the  office  of  the 
customer.  No  reason  appears  for 
finding  a  publication  in  the  one 
method  If  toot  in  the  other,  and  I  am 
of  opinion  that  neither  constitutes  a 
dedication  to  the  public  while  lim- 
ited to  the  use  and  office  of  the  cus- 
tomer." Chicago  Bd.  of  Trade  v. 
Hadden-Krull  Co..  109  Fed.  705,  706. 
(3)  Practically  all  other  "quotation" 
cases  proceed  on  the  assumption  that 
publication  destroys  all  private  prop- 
erty right.  See  cases  supra  note  23; 
infra  i  64  note  S3.  See  also  Chicago 
Bd.  of  Trade  v.  C.  B.  Thomson 
Commn.  Co.,  103  Fed.  902  (where  It 
is  said:  "At  common  law  the  right 
of  property  of  the  complainant  In  Its 
quotations  as  prepared  by  Its  officers 
and  agents  until  publication  is  well 
established,  and  It  Is  thereby  en- 
titled either  to  withhold  entirely 
from  publication,  or  to  make  the  first 
publication.  Against  subsequent  pub- 
lications the  common  law  affords  no 
protection,  and  It  can  be  obtained 
only  through  the  statutory  copy- 
right. Wheaton  v,  Peters,  8  Pet.  (U. 
S.)  691,  667,  8  L.  ed.  1066,  and  8 
Notes  on  U.  S.  Reports,  482;  Press 
Pub.  Co.  V.  Monroe,  78  Fed.  196.  1» 
CCA  429.  That  such  general  rule  Is 
applicable  to  quotations  of  the  class 
Involved  in  this  controversy  appears 
to  be  clearly  upheld  in  Exchange 
Tel.  Co.  V.  (Sregory,  [18961  1  Q.  B. 
147„  and  other  cases  cited;  and  to 
the  extent  as  well  that  giving  out 
the  quotations  to  a  limited  number 
of  persons  for  individual  use  is  not 
such  publication  as  will  defeat  the 
property  right.  ...  As  the  right  of 
property  asserted  on  behalf  of  the 
complainant  subsists  only  until  pub- 
lication,— and  from  the  nature  of  the 
transactions  this  period  is  neces- 
sarily one  of  minutes,  rather  than  of 
hours, — I  am  of  opinion  that  an  is- 
sue is  raised  in  that  regard  which 
can  be  determined  only  when  the 
proofs  are  talten,  and  caimot  be 
prejudged  on  this  motion  for  pre- 
liminary   injunction"). 

Bxoacli  of  coatraot  or  of  tmst  aaO. 
ooufldSBOS  see  Infra  |  64. 

BSaot    of   pnUUoatlon    on    literary 


piouwtf  gsasrally  see  infra  if  40-46. 
38.  Bumell  V.  Chown,  69  Fed.  993; 
Worckmelster  v.  Springer  Llth.  Co.. 
83  Fed.  808;  Stowe  v.  Thomas,  23  F. 
Cas.  No.  13.614,  3  Wall.  Jr.  647;  Car- 
ter V.  Bailey,  64  Me.  468.  18  AmR 
278;    Taft    y.    Smith,    n    Mlao.    888. 
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COPYBIOHT  AND  LITERARY  PROPERTY 


[§§  2a-24 


[i  23]  j.  Name  or  Titla  of  Work.  Neither  the 
iiuthor  nor  the  proprietor  of  a  literary  work  has  any 
property  in  its  name.^  But  the  name  of  an  unpub- 
lished work  will  be  protected  under  some  oirciun- 
stances  and  to  a  certain  extent  When  the  title 
which  an  author  or  composer  has  conferred  on  his 
production,  if  the  name  selected  is  such  as  may 
properly  be  appropriated  for  that  purpose,  is 
adopted  as  the  title  for  another  and  different  wo>k, 
this  unauthorized  use  of  the  name  may  be  enjoined. 


The  same  rule  applies  to  published  woAm  both  iriiile 
p^rotected  by  subsisting  oopyiight"  aod  after  copy* 
right  has  expired."  Such  injunctions  rest  on  the 
doctrine  of  trade-names  and  unfair  competition," 
and  on  the  danger  of  injury  to  the  author's  repu- 
tation.*^ 

[i  24]  k.  Name  of  Anthor.  Any  person  enti- 
tled to  publish  or  use  the  intellectual  production  of 
an  author  is  entitled  to  use  the  author's  name  in 
connection  therewith  to  designate  the  authorship." 


184  NTS  1011;  Oert«l  v.  Wood,  40 
HowPr  (N.  T.)  10:  Jefforys  v. 
Boosey,  4  H.  Ik  Caa.  916,  10  Reprint 
681.  ( 

[a]  mnatratloBS*— (1)  Where  the 
complainant  conceived  and  put  in 
operation  a  scheme  for  collecting, 
classifying,  and  putting  in  convenient 
form  information  In  respect  to  the 
flnanclal  standing  of  business  men 
in  towns  or  counties,  with  a  key 
thereto,  the  same  being  Intended  for 
the  use  of  business  men  in  the  same 
locality  or  district;  and  defendants, 
by  means  of  the  same  method  of  col- 
lecting, classifying,  etc.,  obtained  by 
their  own  original  efforts  UKe  infor- 
mation in  respect  to  the  standing  of 
parties  In  a  different  county,  it  was 
held  that  this  was  not  an  infringe- 
ment of  complainant's  common-law 
right  of  property  in  his  own  com- 
pilation in  case  the  mere  private 
and  limited  circulation  thereof  should 
be  considered  as  not  amounting  to  a 
publication.  Bumell  v.  Chowil,  69 
Fed.  993.  See  also  infra  |  270.  (2) 
Owner  of  opera  has  no  literary  prop- 
erty in  manner  of  dancing  by  actors. 
Savage  v.  Hoffman,  159  Fed.  584.  See 
also  infra  l|  818,  821. 

Oopyxlclif  oaasB  see  infra  {   267. 

36.  Atlas  Mfg.  Co.  v.  Street.  204 
Fed.  898.  408,  122  CCA  £68,  47  LRA 
NS  1002;  Black  T.  Ehrich,  44  Fed. 
798.  But  see  Klaw  v.  General  Flln» 
Co.,  164  NTS  988  (where  it  is  said: 
"The  plaintiffs  have  established  and 
acquired  an  exclusive  proprietary 
right  as  a  trade-name  and  trade- 
mark in  the  words  'A  Fool  There 
Was'  as  a  title  in  connection  with 
their  play,  and  they  are  entitled  to 
a  pecmanent  injunction"  etc.). 

''Neither  the  author  nor  proprietor 
-of  a  literary  work  has  any  property 
in  its  name.  It  Is  a  term  of  de- 
scription, which  serves  to  Identify 
the  work;  but  any  other  person  can 
with  Impunity,  adopt  it,  and  apply 
it  to  any  other  book,  or  to  any  trade 
commodity,  provided  he  does  not  use 
it  as  a  false  token,  to  induce  the 
public  to  believe  that  the  thing  to 
which  it  is  applied   is   the  identical 

ihing  which  it  originally  designated, 
f  literary  property  could  be  pro- 
tected upon  the  theory  that  the  name 
by  which  it  is  christened  is  equiv- 
alent to  a  trade-mark,  there  would 
be  no  necessity  for  copyright  laws." 
Clack  v.  ESirlch.  44  Fed.  793.  794 
[quot  Atlas  Mfg.  Co.  v.  Street, 
supra]. 
CopTXight  ca««a  see  Infra  i  143. 

37.  Aronson  v.  Fleckensteln,  28 
Fed.  75;  Carte  v.  Ford.  15  Fed.  439; 
Thomas  v.  Lcnnon,  14  Fed.  849;  Hop- 
kins Amusement  Co.  v.  Frohman,  202 
111.  541.  67  NE  391;  Outcault  v.  La- 
mar. 135  App.  Div.  ilO,  119  NTS  930; 
Frohman  v.  Payton,  84  Misc.  275.  68 
NY3  849;  Dickey  v.  Mutual  Film 
Corp..  160  NTS  609;  Klaw  v.  Gen- 
eral Film  Co.,  164  NTS  988;  Savage 
v.  Singer,  24  Pa.  Dist  482. 

[a]  Bnls  applied. — "The  use  by 
tl:e  resDondents  of  the  words  'Ma- 
dame X'  In  connection  with  the 
presentation  of  the  motion-picture 
play  known  as  'Magda,  a  Modem 
Madame  X'  is  an  Invasion  of  the 
common  law  rlghtfi  of  the  complain- 
ant." Ravage  v.  Singer,  24  Pa.  Dist. 
482.  483. 

fhl  Oompatltloa  betwsaa  play  utt 
photoplajr. — "Tt  is  clear  that  compo- 
titlnn  may  exist  between  a  play  and 
a  photo  play,  and  that  an  injunction 


may  arise  from  the  mere  use  of  a 
similar  title  I  think  Is  held  by  the 
case  of  Frohman  v.  Morris,  68  Misc. 
461,  128  NTS  1090.  Klaw  v.  General 
Film  Co.,  164  NTS  988,  and  Frohman 
V.  Payton.  84  Misc.  276,  88  NTS  849. 
An  Injunction  must  therefore  be 
granted  in  the  present  case."  Dickey 
V.  Mutual  Film  Corp.,  160  NTS  609, 
610. 

[c]  Play  not  bslar  prodnoad. — ^Al- 
though a  play  has  not  oeen  produced 
for  perioa  of  one  year.  It  Is  suflfl- 
cientiy  valuable  to  be  subject  of  loss 
from  competition.  Dickey  v.  Mutual 
Film  Corp.,  160  NTS  609. 

[d]  Words  in  conmon  me." 
Words  which,  in  their  ordinary  and 
universal  use,  denote  the  virtues, 
such  as  "Charity,"  "Faith,"  cannot 
ordinarily  be  appropriated  by.  anyone 
as  a  title  or  designation  for  a  book, 
play,  etc.,  written  by  him.  Isaacs 
v.  Daly,  89  N.  T.  Super.  611. 

3&     See  Infra  {   143. 

39.  See  infra  i  243. 

40.  Dicker  v.  Mutxial  Film  Corp., 
160  NTS  609;  Klaw  v.  General  Film 
Co.,  154  NTS  988;  Dicks  v.  Tates, 
18  Ch.  D.  76.  See  Trade-Marks, 
Trade-Names,  and  Unfair  Competi- 
Uon   [38  Cyo   8311. 

[a]  Sh*  WoMtez**  Siottonary 
otmuu  fully  develop  and  apply  this 
doctrine.  O.  Sc  C.  Merriam  Co.  v. 
Saalfleld  Pub.  Co..  238  Fed.  1,  151 
CCA  77;  G.  &  C.  Merriam  Co.  v. 
Syndicate  Pub.  Co.,  207  Fed.  515,  125 
CCA  177  [app  dlsm  237  U.  S.  618,  36 
set  708,  59  L.  ed.  11481;  O.  A  C. 
Merriam  Co.  v.  Saalfleld,  190  Fed. 
927,  111  CCA  517,  198  Fed.  869.  117 
CCA  245;  G.  &  C.  Merriam  Co.  v. 
Ogllvie,  170  Fed.  167,  96  CCA  423; 
Ogilvle  V.  G.  &  C.  Merriam  Co.,  149 
Fed.  858  [mod  on  other  grounds 
169  Fed.  688.  88  CCA  696,  16  LRANS 
549,  14  AnnCas  796  (certiorari  den 
209  U.  S.  651  mem,  28  SCt  761  mem, 
62  Li.  ed.  922  mem)];  G.  &  C.  Merriam 
Co.  V.  Straus,  186  Fed.  477;  Merriam 
V.  Texas  Sittings  Pub.  Co.,  49  Fed. 
944;  Merriam  v.  Famous  Shoe,  etc, 
Co.,  47  Fed.  411;  Merriam  v.  Hollo- 
way  Pub.  Co.,   43   Fed.   450. 

41.  See  infra  i    24. 

43.  American  Law  Book  Co.  v. 
Chamberlayne,  165  Fed.  813,  91  CCA 
281:  Clemens  t.  Belford.  14  Fed.  728, 
11  Biss.  469;  Jones  v.  American  L,aw 
Book  Co.,  126  App.  Div.  619,  109  NTS 
706;  Ellis  ▼.  Hurst,  70  Misc.  122.  128 
NTS  144  raff  146  App.  Div.  918  mem, 
130  NTS  1110  mem  (aff  207  N.  T.  861 
mem.  100  NE  1126  mem)1. 

[a]  Work  In  pnfiUo  flnmrin  Omi 
entitled  to  publish  a  work  which  Is 
in  the  public  domain  also  has  the 
right  to  state  the  true  name  of  the 
author,  either  on  the  title  page  or 
otherwise,  so  as  to  show  who  was 
the  writer  or  author  thereof.  Ellis 
v.  Hurst,  70  Misc.  122.  128  NTS  144 
raff  145  App.  Div.  918  mem.  130  NTS 
1110  mem  faff  207  N.  T.  661  mem, 
100  NE  1126  mem),  and  dist  Ellot  v. 
Jones,  66  Misc.  95,  120  NTS  989  (aff 
140  App.  Div.  911  mem.  126  NTS 
1119   mem)]. 

[b]  WliM*  aa  anthor  vnbllalias 
Us  wozk  nndsr  a  nora  ds  planum  but 
without  copyright,  so  that  it  falls 
into  the  public  domain,  anyone  who 
republishes  such  work  may  use  the 
real  name  of  the  author,  and  Is  not 
limited  to  a  use  of  the  nom  de  nlume 
iwlected  by  such  author.  Fills  v. 
Hurst  7*  Misc.  121.  128  NTS  144 
[aff  146  App.  Div.  tlS  mem,  ISO  NTS 


1110  mem  (aff  207  N.  T.  6S1  mem. 
100  NE  1126  mem),  and  dist  Eliot 
v.  Jones,  66  Misc.  96,  120  NTS  »3I 
(aff  140  App.  Div.  911  mem.  125  NYS 
1119  mem)r 

[c]  Saw  Tozk  prlTBoy  Btetata.— 
(1)  The  right  to  publish  unco^y- 
righted  books  with  the  nom  de  plume 
of  the  author  carries  with  ft  the 
right  to  state  the  true  name  of  the 
author,  either  on  the  title  page  or 
otherwise,  such  use  not  falllnc 
within  the  Civil  RighU  Law  (Consol. 
U  c  6  I  50),  prohibiting  the  un- 
authorised use,  for  advertising  pur- 
poses or  for  the  purposes  of  trade, 
of  the  name  of  a  living  person.  Ellis 
v.  Hurst,  70  Misc.  122,  124,  125.  118 
NTS  144  [aff  146  App.  Div.  918  mem. 
180  NTS  1110  mem  (aff  207  N.  T. 
661  mem,  100  NE  1126  mem)]  (where 
the  court  said:  "The  act  was  evl> 
dently  designed  to  forbid  the  on- 
authorised  and  wanton  appropriation 
or  use  of  a  person's  name,  picture  or 
portrait  for  trade  or  advertising  pur- 
poses where  such  use  Is  wholly  un- 
related to  the  matters  or  things  with 
which  said  name,  picture  or  por- 
trait is  associated,  and  it  may  per- 
haps also  have  been  Intended  to  for- 
bid the  unauthorised  use  of  one's 
name,  portrait  or  picture  when^snch 
use  is  asserted  to  be  related  \o  or 
connected  with  the  thInKs  adv»rtisei] 
or  sold,  but  where  such  a  relation- 
ship or  connection  Is,  In  fact,  unreal 
unsubstantial,  pretended  or  false. 
...  In  the  case  at  bar  the  defend- 
ants concededly  had  the  right  to  pub- 
lish the  books  in  suit  with  the  nom 
de  plume  of  plaintiff,  and  this  rlidit 
carried  with  it  the  right  to  state 
the  true  'name  of  the  author  in  such 
form  in  the  book,  either  upon  tha 
title  page  or  otherwise,  as  to  show 
who  was  the  writer  or  author  there- 
of.' The  Mark  Twain  case.  14  Fed. 
728.  780,  11  Biss.  459.  The  nom  de 
plume  of  an  author  Is  but  the 
synonym  of  his  true  name  and.  as 
was  said  In  the  'Mark  Twain'  case, 
supra,  at  page  781,  'the  Invention  of 
a  nom  de  plume  gives  the  writer  no 
increase  of  right  over  another  who 
uses  his  own  name'  In  the  absence 
of  a  copyright.  In  publishing  plain- 
tiff's name  on  the  volumes  under 
consideration  the  defendants  pnb- 
Ushed  a  truthful  statement,  dlrectlj 
connected  with  the  authorship  of  the 
books,  which  they  had  a  right  to 
print  This  Is,  therefore,  .unlike  the 
case  of  Eliot  v.  Jones.  66  Misc.  96, 
120  NTS  989  [aff  without  opinion  by 
the  Appellate  Division,  140  App.  Div. 
,911  mem.  126  NTS  1119  mem|.  where 
President  Eliot's  name  was  used  with 
respect  to  a  publication  not  made  by 
him  or  with  his  authority  and  which 
was,  therefore,  a  use  based  upon  a 
fal"e  statement  of  fact. ,  The  case  of 
Collier  v.  Jones,  66  Misc.  97.  120  NYS 
991,  relied  upon  by  the  plaintiff,  wai 
not  brought  under  the  statute  here 
invoked,  but  under  the  doctrine  of 
unfair  competition,  and  in  the  case  of 
Werbert  v.  Universal  Talking  Mach. 
Co.,  N.  T.  L.  J.  March  9.  1904.  It 
appears  from  an  examination  of  the 
record  that  the  defendant  sold 
granhophone'  records,  using  In  con- 
nection therewith  the  name  of  the 
plaintiff,  who  had  nothing  whatever 
to  do  with  them.  I  am  of  opinion 
that  the  defendants'  acts  here  com- 
plained of  do  not  oome  within  the 
prohibition  of  the  statute  here  in- 
voked and  that  the  judgment  should 


For  later  oavea,  dereiopmants  and  chaacea  in  the  law  see  eamulatiye  Annotatienab  same  title,  page  and  note  number. 


§24] 


COPYRIGHT  AND  LITEBABY  PROPERTY 


[13  C.  J.]     959 


This  rig^ht  extends  to  the  use  of  the  author's  nom 
de  plume.'*  It  does  not  depend  on  the  author's  con- 
sent or  license,*^  but  rests  on  the  inherent  right  of 
an  owner  to  tell  the  truth  about  his  property.**  The 
name  or  nom  de  plume  of  an  author  is  not  a  trade- 
mark because  it  is  essentially  descriptive,  and  hence 
is  incapable  of  exclusive  appropriation.**  This  right 
to  use  the  author's  name  without  his  consent  is  lim- 
ited, however,  to  cases  where  it  is  used  with  entire 
truth.*'  I{o  one's  name  may  be  lawfully  used  to 
ascribe  to  him  authon^p  of  that  of  which  he  is 


not  the  author,*"  or  to  hold  him  out  as  author  of  a 
production  which  has  been  substantially  altered,  mu- 
tilated, or  garbled.*'  But  even  in  the  case  of  a  work 
which  has  been  revised  or  altered,  the  original  au- 
thor's name  may  be  used  without  his  consent,  or 
against  his  protest,  provided  the  fact  of  revision  or 
alteration  is  plainly  stated  so  that  he  is  not  held 
out  as  the  aiithor  solely  responsible  for  the  work  in 
its  revised  or -altered  form."*  The  author's  name 
may  be  wholly  omitted  from  the  work,  if  the  pro- 
prietor of  it  sei«  fit  so  to  do,"  unless  by  express  or 


go  for  the  defendants").  (2)  This  de- 
cision  oveiTulcB    the    contrary    deci- 
sion rendered  on  motion   for  a  pre- 
liminary Injunction  in  this  same  casn. 
Kills  V.  Hurst.  66  Mlsd:  236,  237,  121 
NYS    438    (where    Seabury,    J.,    said: 
"The   defendants  attempt   to   Justify 
their  action   in   uslnir   the  plalntlfTs 
name  by    the    claim   that   the    books 
'The    white    Mustang"    and    'In    the 
Apache   Country'    were    dedicated    to 
the  public  in  the  absence  of  a  copy- 
right,  and   that   any   person  has   the 
right    to    republish    them    under   the 
true  name  of  the  author.    The  plain- 
tlflF  does  not  question  the  defendants' 
right    to    publish    the    books    In    the 
manner  in  which  he  dedicated  them 
to    the   public,   but   I   think   that   he 
has  the  right  to  the  protection  of  the 
statute   in  order  to  prevent  his  own 
rame  being  used  in  connection  with 
them  for  trade  purposes  without  his 
consent.     The  statute  gives  him  the 
right    to    protection    against    such   a 
use  of  bis  name  without  his  consent, 
and    he   has   done    nothing   to   relin- 
quish   or    forfeit    his    right.      It    is 
urged    by    the    defendants    that    the 
Mark   Twain   case    (Clemens   v.   Bel- 
ford.    14    Fed.    728,    11    Biss.    4S9)    is 
conclusive     against     the     plalntlfTs 
claim.     In   that  case  the  author  as- 
serted  a   right    independent    of    the 
statute,    while    in    the    present    case 
the   plaintirr  bases   his   right   to   the 
relief  which  he  seeks   entirely  upon 
the    recently    enacted    statute.      "The 
defendants  are  engaged  in  using  the 
plaintiff's   name   In   violation   of  the 
statute,  and  in  such  a  manner  as  to 
Impair   the   right   which   the   statute 
confers    upon    the    plaintiff.      In    my 
judgment  he  is  entitled  to  an  Injunc- 
tion which  shall  restrain  such  Illegal 
use  of  his  name").    See  also  Eliot  v. 
Joiea.    66  Misc.   96,  96,   120  NYS  989 
raff  140  App.  DIv.  911  mem,  125  NYS 
1119    mem]    (where    the   use    of   Dr. 
Eliot's  name-  in  connection  with  the 
books     selected    for    hlfi     "Five-foot 
Shelf  of  Books"  was  enjoined  under 
the     Civil    Rights    Law     [Li.     (1903) 
c  132  S  21). 

43.     Clemens    v.    Belford,    14    Fed. 

728,       729,      11      Blss.      459       ("Mark 

Twain");    Enils    v.    Hurst,    70    Misc. 

122,    128   NYS   144   [aff  14^  App.   Dlv. 

918  mem,  130  NYS  1110  mem  (aff  207 

X.   Y.   661  mem,  100  NB  1126  mem)]. 

[a]     B«aaoB   for  role, — "The   nom 

de    plume   of   an   author   is   but    the 

synonym   of  his   true   name   and.   as 

■wbls    Bald   in    the   Mark   Twain   Case, 

14    Fed.    728,    731,    11    Blss.    459,    The 

Invention  of  a  nom  de  plume  gives 

the   writer  no  Increase  of  right  over 

another  who  uses  his  own  name'   in 

the    absence   of  a   copyright."     Ellis 

V.    Hurst,   70  Misc.  122,  125,  128  NYS 

14  4    tafr  145  App.  Dlv.  918  mem,  130 

NYS    1110    mem    (aff   207    N.    Y.    661 

mem,    100    NB    1126    mem),   and    dist 

Klllot  v.  Jones,  66  Misc.  95,  120  NYS 

989    (alt  140  App.  Dlv.  911  mem,  125 

KTS    1119  mem)]. 

■4-4.  American  Law  Book  Co.  v. 
Chamberlayne,  166  Fed.  813,  91  CCA 
28 1 

4i>.  Ellis  V.  Hurst,  70  Misc.  122, 
128  NTS  144  [aff  146  App.  Dlv.  91^ 
nnem,  180  NYS  1110  mem  (aff  207 
N.  Y".  661  mem,  100  NE  1128  mem)] 
(a.  decision  at  the  trial  or  final  hear- 
inK,  and  therefore  overruling  the 
contrary  decision  of  Seabury,  J.  [66 
Misc.  235.  121  NYS  438],  granting  a 
>rellmlnary  injunction  under  the  prl- 
,-acy    statute). 


46.  See  Trade-Marks,  Trade- 
Names,  and  Unfair  Competition  [38 
Cyc    886]. 

47.  Drummond  v.  Altemus,  60 
Fed.  838-  Lee  v.  Oibblngs,  67  L  T. 
Rep.  N.  8.  263;  Landa  v.  Greenberg, 
62  Sol.  J.  864  (nom  de  plume).  See 
also  supra  note  42;  infra  notes  48, 
49. 

48.  Ellis  V.  Hurst,  70  Misc.  122, 
128  NYS  144  [aff  145  App.  Dlv.  918 
mem,  130  NTS  1110  mem  (aff  207  N. 
Y.  661  mem,  100  NE  1126  mem),  and 
dist  Collier  v.  Jones,  66  Misc.  97,  120 
NYS  991:  Eliot  v.  Jones,  66  Misc. 
95.  120  NYS  989  (aff  140  App.  Dlv. 
911  mem.  126  NYS  1119  mem);  Her- 
bert V.  Universal  Talking  Mach.  Co., 
N.  Y.  L.  J.,  March  9,  1904];  Byron 
V.  Johnston,  2  Merlv.  29,  35  Reprint 
851{  Ridge  V.  English  Illustrated 
Magaslne,  Ltd..  29  T.  L.  R.  692; 
Harte  v.  De  Witt  1  CentrLJ  360. 

[a]  7org«Z7  of  palBtinff. — A  for- 
gery must  be  of  some  document  or 
writing;  therefore  the  painting  of  an 
artist's  name  in  the  corner  of  a  pic- 
ture In  order  to  pass  it  off  as  an 
original  picture  by  that  artist  is  not 
a  forgery.  Reg.  v.  Closs,  7  Cox  C.  C. 
494. 

4».  Ohman  v.  New  York,  188  Fed. 
958;  Drummond  v.  Altemus,  60  Fed. 
338:  Carlton  Illustrators  v.  Coleman, 
[1911]  1  K.  B.  771;  Arehbold  v. 
Sweet,  6  C.  &  P.  219,  24  ECL  635; 
Cox  V.  Cox,  11  Hare  118,  46  EngCh 
118,  68  Reprint  1211:  Lee  v.  Oib- 
blngs, 67  L.  T.  Rep.  N.  S.  263;  Harte 
v.  i5e  Witt,  1  CentrLJ  860. 

An  author's  "name  ought  not  to 
be  used,  against  his  will.  It  Is  an 
injury,  by  a  faulty,  Ignorant  and  In- 
correct edition,  to  disgrace  his  work 
and  mislead  the  reader."  Millar  v. 
Taylor,  4  Burr.  2303,  3406,  98  Re- 
print  201    (per  Lord   Mansfield). 

50.  American  Law  Book  Co.  v. 
Chamberlayne.  166  Fed.  313.  91  CCA 
281;  Carte  v.  Ford.  15  Fed.  439:  Ward 
V.  Beeton,  L.  R.  19  Eq.  207,  222  (per 
Sir  R.  Mallns,  V.  C);  Arehbold  v. 
Sweet,  6  C.  "&  P.  219,  24  BCL  685; 
Harte  v.  De  Witt,  1  CentrLJ  S60.  See 
also  Infra   {   18. 

"The  plaintiff's  contention  is  this: 
Whe  defendant  is  publishing  a  work 
as  mine,  which  is  not  mine;  that  is 
to  say,  I  am  author  of  a  book,  the 
defendant  is  publishing  only  part  of 
it,  and  such  part  that  the  result  is 
that  he  is  not  publishing  my  work  at 
all.  He  is  bringing  out  what  I  do 
not  sanction  as  my  work,  and  cannot 
represent  to  be  my  work,  and  I  there- 
fore complain  that  he  Is  using  my 
name  In  connection  with  a  work  not 
mine.'  It  comes  to  this:  Is  the 
book  the  plaintiffs  or  not?  It  is 
avowedly  only  a  part  of  it.  It  is  a 
substantial  part,  so  that  It  may  be 
called  the  plalntlfTs?  It  is  so  unless 
the  mutilations  are  such  as  to  in- 
jure the  plalntlfTs  reputation.  In 
other  words,  it  Is  so  unless  the  muti- 
lations are  such  as  to  give  the  plain- 
tiff a  right  of  action  in  a  case  of 
libel."  Lee  v.  Oibblngs,  67  L.  T.  Rep. 
N.  S.  263,  265  (per  Kekewich,  J.). 

[a]  An  anlaaatoiy  aotioe,  in  such 
cases,  should  be  on  the  -title  page 
where  it  will  be  likely  to  be  noticed, 
and  should  not  be  concealed  in  the 
body  of  the  book.  Harte  v.  De  Witt, 
1  CentrLJ  860. 

Jb]  Vaw  edltloBa  of  law  books. — 
"The  question  for  your  consideration 
Is,  whether  a  person  buying  this  book 
would  suppose  that  It  was  edited  by. 


the  plaintiff.  The  treatises  prepared 
by  the  plaintiff  had  obtained  a  good 
reputation,  but,  as  the  defendant  had 
bought  the  copyright  of  this  work, 
he  had  a  right  to  publish  a  third  edi- 
tion; however,  this  third  edition  has 
many  errors  and  mistakes,  probably 
occasioned  by  negligence  and  haste. 
On  the  part  of  the  defendant,  it  Is 
contended,  that  this  edition  does  not 

frofess  to  be  edited  by  the  plaintiff, 
n  point  of  law,  I  have  told  you  that 
there  are  many  errors  and  mistakes 
in  it;  and  the  plaintiff  says  that  his 
credit  as  an  author  will  be  injured 
by  these  mistakes.  The  def«>ndant, 
to  shew  that  it  does  not  profess  to 
be  of  the  plaintiff's  editing,  has 
called  several  law-booksellers,  who 
say,  that,  looking  at  the  title  page 
and  address,  they  should  know  that 
It  was  not  prepared  by  him.  How- 
ever, it  is  not  quite  consistent  with 
that,  that  one  of  the  witnesses  should 
have  Informed  the  purchasers  that 
it  was  not  edited  by  the  plaintiff. 
I  must  say,  that,  looking  at  the  title 
page  alone,  I  should  not  have  been 
struck  by  the  change  in  the  placing 
of  the  name;  perhaps,  looking  at  the 
addresses  also,  I  should  have  come 
to  the  same  conclusion  that  the  book- 
sellers do.  It  appears  that  the  plain- 
tiff had  so)d  the  copyright  to  the  de> 
fendant,  and  a  copyright  is  worth 
nothing  unless  future  editions  are  to 
be  published  with  the  alterations 
made  in  the  law  by  Acts  of  Parlia- 
ment, and  also  with  the  more  recent 
decisions,  if  the  work  be  a  law  book, 
and  with  the  recent  discoveries,  If 
the  work  be  on  any  other  science. 
I  think  that  the  defendant  had  a  fair 
right  to  expect  that  the  plaintiff 
would  have  edited  the  future  edi- 
tions; but,  for  what  reason  we  know 
not,  he  has  refused  to  do  so:  which 
clearly  authorized  the  defendant  to 
have  another  edition  prepared  by 
some  one  else;  Indeed,  another  com- 
plaint against  the  plaintiff  has  been, 
that  he  himself  has  published  the 
new  acts  with  comments;  however, 
that  could  be  no  Infringement  of  this 
copyright,  as  it  related  to  matter 
which  took  place  subsequently  to  the 
sale  of  the  copyright.  The  question 
of  fact  is  this,  whether  the  third  edi- 
tion would  be  understood  by  those 
who  bought  It  to  be  the  work  of  the 
plaintiff;  for,  if  so,  I  think  the  errors 
are  such  as  would  be  injurious  to  the 
plalntlfTs  reputation.  If  you  are  of 
opinion  that  the  third  edition  would 
be  understood  by  those  who  bought 
it  to  have  been  prepared  by  the  plain- 
tiff, the  plaintiff  is  entitled  to  a  ver- 
dict; but  If  you  are  of  opinion  that 
persons  using  reasonable  care  would 
think  that  this  third  edition  was  not 
prepared  by  the  plaintiff,  your  ver- 
dict should  be  for  the  defendant." 
Arehbold  v.  Sweet,  6  C.  &  P.  219,  226, 
24  ECL  636  (per  Lord  Tenterden, 
C.  J.,  in  summing  up). 

51.  Mallory  v.  Mackaye,  86  Fed. 
122  [mod  on  other  grounds  92  Fed. 
749,  34  CCA  663];  De  Bekker  v.  Fred- 
erick A.  Stokes  Co.,  168  App.  Dlv.  452, 
455,  456,  163  NYS  1066  [mod  on  other 
grounds  167  NYS  576  (aff  219  N.  Y. 
573  mem.  114  NE  1084  mem)];  Jones 
V.  American  Law  Book  Co..  125  App. 
Dlv.  519.  109  NYS  706;  Clemens  v. 
Press  Pub.  Co.,  67  Misc.  183.  122  NTS, 
206;  Crookes  v.  Petter,  6  Jur.  N.  SJ  v> 
1131.      See    also    infra    ;    38.  '^^ 

"The  plaintiff  was  not  entitled  to 
have  his  own   name   appear   in  the 
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implied  atipnlation  in  the  instrument  of  transfer 
the  author  has  reserved  the  light  to  have  his  name 
appear,  and  made  it  a  condition  of  the  right  trans- 
ferred. The  author  has  no  inherent  common-law 
right  to  have  his  name  used  in  connection  with  his 
work.**  But  where  he  has  made  the  use  of  his 
name  a  condition,  he  may  prevent  violation  of  the 
condition  by  injunction  based  on  his 'reserved  prop- 
erty rights.'^  Injunctions  have  be<;n  granted  re- 
straining an  improper  and  untruthful  use  of  an 


author 's  name  in  connection  with  altered  or  garbled 
\  crsions  of  his  work."  But  as  such  a  wrong  is  not 
an  invasion  of  property,  and  is  in  effect  merely  a 
libel  affecting  literary  reputation,  the  right  to  ao 
injunction  in  such  cases  has  been  denied,"  in  ac- 
cordance with  the  general  rule  that  thei«  is  no 
jurisdiction  in  equity  to  enjoin  a  libel.*^'  An  action 
at  law  for  damages  will  Ue  of  course  to  recover 
any  damages  sustained.** 


t>ook.  There  was  no  stipulation  to 
expose  the  authorship."  De  Bekker 
V.  Frederick  A.  Stokes  Co.,  supra 
(where  Jenks,  P.  J.,  concurrlne  also 
said:  "I  concur.  It  was  contended 
that  there  was  Injury  In  that  the 
name  of  the  plaintiff  was  not  asso- 
ciated with  his  work  by  the  pub- 
lishers. But  there  Is  no  provision 
therefor  in  the  contract.  I  think 
there  is  no  implication  of  such  rlrht 
when  a  contract  is  Bilent,  especially 
when  the  work  is  of  the  character  of 
an  encyclopedia.  But  this  contract 
is  not  only  silent,  but  specifically 
provides  that  the  work  is  'at  present 
entitled  Stokes'  Encyclopedia  of 
Music'  The  name  of  an  editor  is 
not  necessarily  -a  part  of  the  title. 
See  Crookes  v.  Petter,  6  Jur.  N.  S. 
IISI.  which  is  also  an  authority  upon 
the  general  proposition"). 

6S.  Mallory  T.  Mackaye,  86  Fed. 
122  rmod  on  other  grounds  92  Fed. 
749,  34  CCA  «58]:  De  Bekker  v.  Fred- 
erick A.  Stokes  Co.,  1S8  App.  Dlv. 
462,  1S3  NTS  106S  [mod  on  other 
irrounds  157  NTS  B76  (aff  219  N.  T. 
573  mem,  114  NE  10S4  mem)]:  Jones 
v.  American  I<aw  Book  Co.,  125  App. 
Dtv.  619,  109  NTS  70S;  Crookes  v. 
Petter,  6  Jur.  N.  S.  1131. 

ra]  OonatraetloB  of  eoatraet*— 
<1)  A  contract  of  general  employ- 
ment to  prepare  articles,  or  parts  of 
articles,  for  publication  In  an  en- 
cyclopradia,  which  stipulates  for  edlt- 
ittg  and  revision  by  the  employer, 
precludes  the  right  of  the  employee 
to  insist  that  bis  name  appear  as 
Author  in  connection  with  the  pub- 
lication of  matter  written  by  him. 
Jones  V.  American  Law  Book  Co.,  125 
App.  Dlv.  619.  621,  109  NTS  706 
(where  the  court  said:  "Such  a  con- 
tract Is  very  different  from  one  with 
an  author  to  write  a  book  or  a  play, 
even  though  it  is  to  be  produced 
within  a  given  time  and  to  be  paid 
for  at  so  much  a  page.  Such  a  con- 
tract could  very  well  bo  considered 
as  contemplating  that  the  author 
should  have  his  name  appear  and 
thus  enjoy  whatever  reputation  the 
learning  or  brilliancy  of  the  work 
might  give  him,  although  he  retained 
no  right  of  future  publication"). 
(2)  The  right  to  make  changes,  alter- 
ations, and  editorial  revision  in  an 
article  produced  for  publication  un- 
der a  contract  which  Is  silent  as  to 
the  use  of  the  author's  name  nega- 
tives the  idea  that  plaintiff's  name 
was  to  appear  as  author  of  each 
article  which  he  wrote.  Jones  v. 
American '  Law  Book  Co.,  supra. 
<3)  "The  plaintiff  agreed  to  do  any 
writing  or  compiling  of  entire  or 
parts  of  articles  which  the  defend- 
ant might  direct.  If  he  had  written 
a  portion  of  an  article  on  any  given 
subject  he  would  not  have  been  en- 
titled to  have  his  name  appear  as 
author  of  that  iwrtlon  or  as  a  co- 
laborer  with  the  principal  author." 
Jones  v.  American  Law  Book  Co., 
supra.  (4)  "Even  the  matter-of-fact 
attitude  of  tKe  law  does  not  require 
us  to  consider  the  sale  of  the  rights 
to  a  literary  production  in  the  same 
way  that  we  would  consider  the  sale 
of  a  barrel  of  pork.  .  .  .  While 
an  author  may  write  to  earn  his  liv- 
ing and  may  sell  his  literary  produc- 
tions, yet  the  purchaser,  in  the  ab- 
sence of  a  contract  which  permits 
bira  so  to  do,  cannot  make  as  free  a 
use  of  them  as  he  aould  of  the  pork 
which  he  purchased.     The  rights  of 


the    parties    are    to    be    determined, 

primarily,  by  the  contract  which  they 
make,  and  the  interpretation  of  the 
contract  Is  for  the  court.  If  the  in- 
tent of  the  parties  was  that  the  de- 
fendant should  purchase  the  rights 
to  the  literary  property  and  publish 
It,  the  author  is  entitled  not  only  to 
be  paid  for  his  work,  but  to  have 
it  published  in  the  manner  In  which 
he  wrote  it.  The  purchaser  cannot 
garble  It  or  put  It  out  under  another 
name  than  trie  author's;  nor  can  he 
omit  altogether  the  name  of  the 
author,  unless  his  contract  with  the 
latter  permits  him  so  to  do.  .  .  . 
The  position  of  an  author  is  some- 
what akin  to  that  of  an  actor.  The 
fact  that  he  Is  permitted  to  have 
his  work  published  under  his  name, 
or  to  perform  before  the  public, 
necessarily  affects  Ins  reputation  and 
standing  and  thus  impairs  or  In- 
creases, his  future  earning  capacity. 
As  I  Interpret  the  contract  made  be- 
tween these  parties,  their  Intent  was 
that  the  plaintiff  should  sell  his  work 
to  the  defendant  and  the  defendant 
should  publish  it  under  the  author's 
name.  The  action  of  the  parties.  In- 
dicates the  interpretation  which  they 
placed  upon  It.'*^  Clemens  v.  Press 
Pub.  Co.,  67  Misc.  183,  184,  122  NTS 
20S  (per  Seabury,  J.  But  Gavegan, 
J.,  held  that  title  having  passed,  the 
author  could  neither  compel  nor  pre- 
vent publication  either  with  or  with- 
out his  name.  The  last  remaining 
judge  (Lehman)  dissented  on  other 
grounds,  so  no  two  agreed  on  the 
same  doctrine).  (6)  Where  the 
agreement  between  the  proprietors 
and  the  editor  provided  that  the  title 
should  not  be  altered  without  mutual 
consent,  and  the  name  of  the  editor 
was  placed  upon  the  title-page,  and 
the  proprietors  afterward  discon- 
tinued placing  It  there,  the  court  re- 
fused to  restrain  them  by  Injunction 
from  omitting  It  in  future,  on  the 
ground  that  the  name  of  the  editor 
on  the  title-page  is  no  part  of  the 
title.  Crookes  v.  Petter,  6  Jur.  N.  S. 
1131,  1133  (where  the  court  said: 
"The  defendants  say  that  they  have 
not  altered  the  title;  and  It  is  very 
difficult  to  say  they  have.  It  Is  pub- 
lished now  under  the  title  of  'The 
Photographic  News:  a  Weekly  Record 
of  the  Progress  of  Photography.'  Is 
the  name  of  the  editor  necessarily 
a  part  of  the  title?  I  have  never 
known  it  so  laid  down,  and  cer- 
tainly It  would  not  be  so  treated  in 
the  case  of  a  breach  of  copyright. 
It  does  not  appear  .  .  .  therefore, 
that  any  injunction  should  be  granted 
upon  this  part  of  the  case. 
When  Mr.  Dickinson  applied  to  me  in 
chambers  ex  parte  for  an  injunction, 
I  asked  blm  if  there  was  any  part 
of  the  contract  by  which  the  de- 
fendants undertook  that  the  name  of 
the  plaintiff  should  appear  as  editor. 
It  appeared  that  there  was  no  such 
stipulation  in  the  written  agreement. 
If  It  had,  then,  if  I  could  not  have 
enforced  the  contract  specifically,  'I 
would  have  restrained  the  defendants 
from  publishing  any  copy  of  the 
work  not  containing  the  name  of  the 
plaintiff  as  editor,  so  long  as  he  was 
willing  to  tender  his  services  as 
editor"). 

[b]  A  oustoai  aaumg  yaUlshars 
of  publishing  the  names  of  authors 
cannot  be  read  Into  a  written  con- 
tract to  write  articles,  without  proof 
that   writers   for   other   publications 


were  under  Bimilar  contracts,  or  that 
the  parties  contracted  with  reference 
to  such  custom.  Jones  v.  Amerlcao 
Law  Book  Co.,  126  App.  Dlv.  519,  lOf 
NTS  706. 

S3.  Mallory  v.  Mackaye.  86  Fed. 
122  [mod  on  other  grounds  92  Fed. 
749,  34  CCA  663];  Jones  v.  American 
Law  Book  Co.,  125  App.  Dlv.  S19.  109 
NTS  706.     See  also  supra  note  51 

[a]  Bttle  applied,. — An  author  who 
has  sold  his  rights  in  a  play  cannot 
thereafter  insist  that  his  name  be 
used  In  announcements  and  adver- 
tisements thereof,  in  the  absence  of 
any  contract  to  that  effect.  Mallory 
v.  Mackaye,  86  Fed.  122,  122  [mod  on 
other  grounds  92  Fed.  749,  34  (XA 
663]  (where  the  court  said:  "What 
Mackaye  became  dissatisfied  about, 
and  for  which  he  claimed  to  rescind, 
was  a  changing  of  rates  of  admission 
that  he  deemed  injurious,  and  the 
omission  of  his  name  from  announce- 
ments and  advertisements  that  he 
thought  Intentionally  and  ncedlessly 
humiliating,  and  perhaps  justly  so. 
and  other  minor  matters;  but  all 
were  within  the  ownership  and  direc- 
tion given  to  Mallory  by  the  contract, 
and  seem  to  have  fallen  short  of  be- 
ing any  adequate  justification  for  de- 
parting from  such  an  important  en- 
gagement, and  taking  the  play  with 
him"). 

64.  Rlffht  to  oontcol  pnWtoatloB 
see  supra  i  6. 

55.  Byron  v.  Johnston.  2  Meriv. 
29,  35  Reprint  851.  See  Chamber- 
layne  v.  American  Law  Book  Oo.,  16t 
Fed.  858  (where  a  preliminary  In- 
junction was  denied,  but  only  on  con- 
sldera:tlons  governing  preliminary  as 
distinguished  from  final  Injunctions). 

SS.  Ck>z  V.  Cox.  11  Bare  118.  45 
EngCh  118,  68  Reprint  1211:  Leo  v. 
Glbblngs.    67    L.   T.   Rep.    N.   S.    263. 

67.  See  Injunctlons_[22   Cyc  900]. 

68.  Ohman  v.  New  Tork.  168  Fed. 
963;  American  Law  Book  Co.  t. 
Chamberlayne.  166  Fed.  313,  316.  91 
CCA  281;  Archbold  v.  Sweet.  6  C.  A 
P.  219,  24  ECL  636;  Lee  v.  Glbblngs, 
67  L.  T.  Rep.  N.  S.  263;  Ridge  v. 
English  Illustrated  Manislne,  Ltd., 
29  T.  I*  R.  692. 

"If  be  has  sustained  damage  be- 
cause his  article  has  been  published 
In  a  mutilated  or  altered  form  or 
with  some  misrepresentation  as  to 
Its  authorship,  he  may.  If  he  can 
prove  his  allegations,  recover  In  an 
action  for  libel."  American  Law 
Book  Co.   V.   Chamberlayne,   supra. 

[a]  Zllnstratloai—PIaintifC  a  writer 
of  reputation,  sued  defendants  for 
damages  for  publishing  in  their 
magazine  under  plaintiff's  name  i 
story  of  which  h^  was  not  the  author. 
Plaintiff  alleged  that  the  story  was 
of  inferior  quality,  and  being  pub- 
lished as  by  him  was  damaging  to 
his  reputation.  He  recovered  a  ver- 
dict. Ridge  V.  English  Illustrated 
Magasine,  Xtd.,  29  ■?.  I:.  R.  692,  593 
("Mr.  Justice  Darling.  In  summing 
up,  said  the  case  raised  a  curious 
and  dlfflcult  question  and  was  quite 
out  of  the  common  run  of  actions  for 
libel.  If  they  came  to  the  conclusion 
that  any  one  reading  the  story  would 
think  tne  plaintiff  a  mere  common- 
place scribbler  they  could  give  him 
damages  for  libel.  It  was  a  nice 
question,  but  he  thought  that  was 
good  law;  If  he  was  wrong  he  could 
be  set  right  by  the  Ctourt  of  Appeal. 
And  on  tne  claim  for  passing  off.  If 
they   thought   the   facts   proved  and 
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[i  26]     0.    Persons  Entitled— li    Anther  and 

Creator.  The  author,  artist,  or  composer  is  pri- 
marily entitled  to  the  property  in  what  he  has 
created  by  the  exercise  of  knowledge,  taste,  labor, 
and  akill."  The  rights  of  any  other  person  are 
derivative  from  him."  He  may  prevent  or  redress 
by  l^al  remedies  any  publication  or  use  made  with- 
out his  consent  or  against  hia  will."^ 

[}  26]  8.  Transferee  and  Assignee.  The  com- 
mon-law intellectual  property  right  is  transferable 
by  assigpiment  or  devolution.**  The  owner,  by  such 
transfer  of  the  literary  property  in  an  unpublished 
manuscript,  may  restrain  an  unlicensed  publication, 
and  his  right  is  not  affected  by  the  fact  that  he  is 
not  the  author  of  it." 

[i  27]  S.  Joint  Owners  or  Anthers.  Literary 
property  may  be  held  in  joint  ownership,  and  each 
owner  will  be  protected  in  his  property.**    It  is 

that '  damage  must  certainly  ensue 
though  it  was  not  capable  of  present 
proof,  they  could  find  for  the  plain- 
tiff with  damaerea.  As  to  the  con- 
duct of  G-ubblna,  of  course  it  was  not 
right;  but  they  knew  that  Bacon  was 
supposed  to  nave  written  stuff  as 
Shakespeare,  and  there  was  the  case 
of  Cliatterton,  who  was  now  consid- 
ered one  of  the  heroes  of  English 
literature.  Perhaps  Mr.  Gubblns 
would    be    considered    one    of    those 


not  necessary  that  the  product  shall  be  exclusively 
the  work  of  one  individual;  it  may  be  the  work  of 
one  or  of  many.**  Whoever  contributes  in  an  in- 
tellectual way  to  the  final  result  has  an  interest  or 
property  therein  which  will  be  protected.**  To  con- 
stitute joint  authorship  there  must  be  a  common 
design  to  the  execution  of  which  the  several  per- 
sons contribute.*'  But  mere  alterations,  additions, 
or  improvements,  whether  with  or  without  the  sanc- 
tion of  the  author,  will  not  entitle  the  person  making 
them  to  claim  to  be  a  joint  author  of  the  work." 
An  employer  is  not  a  joint  author  with  one  em- 
ployed to  compose  a  work,  although  he  suggests  the 
subject  and  makes  changes  and  additions.**  One 
who  contributes  to  such  a  joint  production  does  not 
retain  any  several  ownership  in  his  contribution; 
that  merges  in  the  whole,  and  the  contributor  becomes 
one  of  the  coS^ners  of  the  whole."^    Either  has  the 


heroes   some   day.     The  }ury   retired 
for   20  minutes  and   then   found  for 
the  plaintiff,  with  damages  £150"). 
80.    See  cases  passim. 
eo.     See  Infra  SJ  26,  33-39. 
61.     See  supra  f  t;  infra  SI  SO-64. 
63.    See  In^a  |{  33-39. 
68.    Press  Pub.  Co.  v.  Monroe.  7t 
Fed.    196,    19    CCA   429.   51    LRA   363 
rapp  dism   164   U.   S.   106,   17   SCt   40, 
41  L.  ed.  367];  Bartlett  v.  Crittenden, 
2  F.  Cas.  No.  1,076.  5  McLean  32. 

M.  Maurel  t.  Smith,  220  Fed.  IBS; 
Herbert  v.  Fields,  162  NTS  487;  Levy 
V.  Rutley,  L.  R.  6  C.  P.  623.  See 
Hole  V.  Bradbury,  12  Ch.  D.  886,  894 
(■where  Canon  Hole  prepared  the  let- 
ter press  and  Leach  the  drawings  of 
"A  Little  Tour  In  Ireland").  See 
also  infra  I  147.  ' 

68.  Hackett  v.  Walter,  80  Misc. 
340,  142  NTS  209;  Fleron  v.  Lackaye, 
14  NTS  292:  French  v.  Magulre,  66 
HowPr  (N.  T.)   471.   478. 

"To  protect  a  person  in  the  pos- 
session of  an  unpublished  manu- 
script of  this  description  the  law 
does  not  require  that  it  shall  be  the 
exclusive  work  of  one  individual.  It 
may  be  that  of  one  or  maJiy  acting 
in  coSperation,  and  whichever  may 
be  the  case  the  right  Is  substantially 
the  same,  and  the  person  is  equally 
entitled  to  the  protection  of  courts 
ot  Justice.  The  same  reasons  that 
•will  induce  security  to  the  individual 
will  extend  it  to  all  whose  Joint  ac- 
tion may  contribute  to  the  result 
finally  attained."  French  v.  Magulre, 
suprxL. 

e&  Hanrel  v.  Smith,  220  Fed.  196; 
FVench  v.  Magulre,  65  HowPr  (N.  T.) 
471. 

87.  Maurel  v.  Smith.  280  Fed.  19S; 
Herbert  v.  Fields,  162  NTS  487;  Levy 
V.  Rutley,  li.  R.  6  C.  P.  623  (dramatic 
composition). 

"It  two  persons  agree  to  write  a 
piece,  there  being  an  original  Joint 
design,  and  the  co-operation  of  the 
fwo  in  carrying  out  that  Joint  design, 
there  cam  be  no  difficulty  in  saying 
tha.t  they  are  Joint  authors  of  the 
work,  though  one  may  do  a  larger 
slia.re  of  it  than  the  other."  Levy  t. 
Rutley,   L.   R.    6   C.   P.    623,   630. 

tal  »nla  *p<pUed„— (1)  Where  it 
■WSLB  ag-reed  between  plaintiff  and  de- 
fendant that  defendant  would  write 
a.  comic  opera,  for  which  plaintiff 
■wrote  the  scenario,  and,  although  de- 
fendant made  many  changes  In  the 
plot.  he  used  the  scenario  and 
adopted  the  whole  framework  and 
scheme  thereof,  they  were  Joint  au- 
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thors,  with  the  rights  and  obligations 
implied  by  law  from  such  relation. 
Maurel  v.  Smith,  220  Fed.  195,  199 
(where  Learned  Hand,  J.,  said.  "I 
have  been  able  to  find  strangely  little 
law  regarding  the  rights  of  Joint  au- 
thors of  books  or  dramatic  composi- 
tions. The  only  case  lo  the  books  In 
which  the  matter  seems  to  have  been 
discussed  Is  Levy  v.  Rutley,  (L.  R.  6 
C.  P.  623.)  That  was  a  case  in  which 
Levy  had  employed  Wilks  to  write  a 
play  for  him,  which  Wllks  did.  and 
the  plaintiff,  nnding  some  of  the  inci- 
dents were  objected  to  by  membens 
of  the  playing  company,  made  vari- 
ous alterations  and  additions;  one 
scene  being  entirely  new.  The  drama 
thus  altered  the  plaintiff  produced, 
and  took  from  Wllks  a  receipt  for  a 
certain  sum  down  'for  my  share,  title, 
and  interest  as  co-author  with  him 
In  the  drama.'  Wllks  died,  the  de- 
fendant pirated  the  drama,  and  Levy 
sued.  It  was  held  that  he  could  not 
recover,  as  his  work  did  not  consti- 
tute him  a  Joint  author,  and  the 
Judges  discussed  the  question  of 
Joint  authorship,  and  each  concluded 
that  it  would  arise  only  when  several 
parties  contributed  their  labor  to  the 
production  by  common  and  precon- 
certed design.  Keating,  J.,  at  page 
629,  used  the  following  language, 
which  has  often  been  quoted:  'If 
two  persons  undertake  Jointly  to 
write  a  play,  agreeing  on  the  general 
outline  and  design  and  sharing  the 
labor  of  working  It  out,  each  would 
be  contributing  to  the  whole  produc- 
tion, and  they  might  be  said  to  be 
Joint  authors  of  it;  but  to  constitute 
Joint  authorship  there  musx  be  a 
common  design.'  Mdntague  Smith, 
J.,  at  page  630,  says:  'But  I  take 
it  that,  if  two  persons  agree  to  write 
a  piece,  there  being  an  original  Joint 
design  and  the  co-operation  of  the 
two  In  carrying  out  that  Joint  design, 
there  can  be  no  difficulty  in  saying 
they  are  Joint  authors  or  the  work, 
though  one  may  do  a  larger  share 
than  the  other.'  I  cannot  doubt  that 
the  production  of  this  opera  was  the 
result  of  such  a  Joint  design"). 
(2)  Wliere  the  book  of  a  musical 
comedy  was  adapted  from  a  foreign 
play  by  one  author,  the  lyrics  were 
composed  by  another,  and  the  music 
for  the  lyrics  was  composed  by  a 
third,  the  composer  of  the  music  was 
not  a  Joint  author  with  the  author  of 
the  book.  Herbert  v.  Fields,  162 
NTS  487,  489  (where  the  court  said: 
"This  situation  is  radically  different 
from  that  disclosed  in  the  case  cited 
on  behalf  of  the  plaintiff,  namely, 
Maurel  v.  Smith,  220  Fed.  196, 
opinion  by  Judge  Hand,  In  the  fed- 
eral District  Court,  February  2,  1916. 
There  the  plaintiff,  as  creator  of  a 
scenario  upon  which  the  play  was 
ultimately  constructed,  was  treated 
as  a  Joint  creator  of  the  final  prod- 
uct; but  the  indissoluble  identifica- 
tion  of  the  scenario  with  the  final 
play  was  manifest,  indeed  admitted. 


In  the  case  at  bar  it  is  quite  clear 
that  Smith's  production  Is  a  comnlete 
play,  namely,  the  American  Adapta- 
tion of  a  Qerman  farce.  Of  course, 
it  is  quite  possible  that  music  might 
be  so  composed  for  use  with  that 
play  as  to  make  a  complete  and  lA- 
separable  whole  out  of  words  and 
music;  but  the  fact  that  Herbert  and 
Smith  did  not  collaborate,  that,  on 
the  contrary,  Hobart  composed  addi- 
tional and  separate  lyrics,  to  which 
alone  apparently  the  music  of  the 
plaintlll  applies,  differentiates  this 
case  clearly  from  the  Maurel  CJase"). 

"Work  of  Joist  •nthorsUp"  see 
Infra  |  240  text  and  note  86. 

68.  Maurel  v.  Smith,  220  Fed.  196; 
Shelley  v.  Ross.  L.  R.  8  C.  P.  631 
note;  Levy  v.  Rutley,  L.  R.  6  C.  P. 
523;  Leader  v.  Purday,  7  C.  B.  4,  tt 
ECL  4,  137  Reprint  2. 

es.  Baton  v.  Lake,  20  Q.  B.  D.  378; 
Levy  V.  Rutley,  L.  R.  6  C.  P.  628; 
Shepherd  v.  Conquest,  17  C.  B.  427, 
84  ECL  427,  139  Reprint  1140. 

[a]  Case  not  witUn  ml*. — "That 
Harry  B.  Smith  used  the  scenario  in 
preparing  the  libretto  is  in  my  Judg- 
ment proved  beyond  doubt  by  a  eom- 
fiarison  between  the  completed 
Ibretto  and  the  scenario  itself.  Ha 
made  many  changes  in  the  plot,  but 
no  one  can  read  the  two  without  see- 
ing that  the  whole  framework  and 
scneme  had  been  adopted  from  the 
scenario  itself.  The  defendants  have 
with  much  elaboration  insisted  upon 
these  changes,  but  they  In  no  sense 
modify  the  fundamental  fact  that  the 
Idea  of  the  plot  originated  with  the 
plaintiff.  I  do  not  think  It  necessary 
to  go  into  the  details  of  this  com- 
parison, for  the  records  remain  for 
any  one  to  read.  It  is  enough  to 
say  that  by  changes,  omissions,  addi- 
tions, and  alterations  a  subsequent 
author  cannot  avoid  the  debt  which 
he  owes  to  the  maker  o£  the  plot,  or 
treat  him  merely  as  the  suggester 
of  the  piece,  under  Shepherd  v.  Con- 

Suest,  17  C,  B.  427,  84  ECL  427,  139 
:eprlnt  1140.  A  scenario  followed 
as  much  as  this  goes  into  the  bone 
ajid  flesh  of  the  production."  Maurel 
V.  Smith,  220  Fed.  196,  199. 

TO.  Maurel  v.  Smith.  220  Fed.  196. 
[a]  itjriBU  Imootpoiated  in  opera. 
— Where  plaintiff  and  defendant  H 
agreed  that  such  defendant  should 
write  a  comic  opera,  for  which  plain- 
tiff wrote  the  scenario,  and  H  en- 
gaged defendant  R  to  write  the 
lyrics,  the  lyrics,  when  united  with 
dialogue,  plot,  and  music  into  one 
composition,  became  such  a  part 
thereof  that  plaintiff  had  an  interest 
therein,  although  they  had  slight  or 
no  relation  to  the  plot,  and  although 
R  in  several  Instances  simply  took 
old  songs  which  he  had  already  writ- 
ten and  placed  them  in  the  libretto, 
and  the  subsequent  publication  of 
such  songs  separate  from  the  opera 
did  not  break  the  origrinal  unity  or 
defeat  plaintiff's  rights.  Maurel  v. 
Smith,  220  Fed.  196,  201   (where  th» 
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right  to  use,  or  to  license  others  to  use,  the  common 
work,'^  but  must  account  to  the  other  for  his 
share.''  In  the  absence  of  special  contract,  joint 
authors  shore  equally  in  the  joint  production,  re- 
gardless of  the  extent  of  their  respective  eontribu* 
tions  to  it." 

[i  28]  4.  Aliens.  Since  an  author's  property  in 
his  unpublished  works  stands  on  precisely  the  same 
basis  as  property  of  any  other  description,  the  pro- 
tection afforded  by  the  common  law  to  intellectual 
productions  is  accorded  to  alien  friend  and  citizen 
alike."  So  the  rights  of  resident  assignees  of  non- 
resident alien  authors  frequently  have  been  bu3> 
tained  by  the  eouits  of  this  country.'^  In  England 
the  eommon-law  right  in  unpublished  works  has 
been  abrogated  and  statutory  copyright  has  been 


court  said:  "Tlie  law  la  scanty  upon 
this  point,  so  far  as  I  have  found. 
In  Hatton  v.  Kean,  7  C.  B.  N.  S.  26g, 
97  ECL  268,  141  Reprint  819.  the 
plaintiff,  having  composed  some 
music  for  presentation  of  two  of 
Shakesiteare  s  plays  under  agreement 
with  the  defendant,  tried  later  to  col-, 
lect  penalties  for  Infringement.  The 
case  did  not  turn  upon  any  license 
^ven  by  the  plaintiff,  but  upon 
whether  nis  music  had  not  gone  into 
the  fabric  of  the  presentation  in 
such  sense  that  he  lost  Independent 
ownership.  This  the  court  held. 
The  case  was  much  stronger  for  the 
separability  of  the  part  from  the 
whole  than  the  case  at  bar,  because 
the  music  was  merely  Incidental  to 
the  plays,  which  were  themselves,  of 
course,  not  musical.  The  Queen's 
Bench  followed  the  Common  Pleas  In 
Wallersteln  v.  Herbert,  16  L.  T.  Rep. 
N.  8.  468,  on  almost  the  same  case, 
though  Lord  Cockbum  referred  to 
the  fact  that  the  defendant  was  the 
plaintiff's  licensee.  These  cases  must 
be  taken  aa  declaring,  even  If  It  was 
not  essential  to  the  decision,  that  one 
who  contributes  In  such  a  joint  pro- 
duction does  not  retain  any  several 
ownership  In  his  contribution,  but 
that  It  merges  Into  the  whole"). 

71.  Klein  v.  Beach,  282  Fed.  240 
faff  239  Fed.  108,  151  CCA  2821:  Holt 
V.  Sliver,  169  Mass.  435.  48  NE  837; 
Herbert  v.  Fields.  152  NTS  487. 

[a]  Bala  avpllsd. — (1)  One  joint 
owner  of  a  copyright  cannot  re- 
strain the  reproduction  of  the  work, 
without  proving  that  such  reproduc- 
tion was  not  licensed  by  one  of  the 
coOwners.  Herbert  v.  Fields,  152 
NTS  487.  (2)  One'  of  several  coBwn- 
ers  of  a  drama  may  license  produc- 
tion by  means  of  moving  pictures. 
Herbert  v.  Fields,  supra.  (8)  A  li- 
cense given  by  one  joint  owner  of  a 
copyrighted  musical  play  to  repro- 
duce the  scenes  In  moving  pictures 
is  not  a  physical  destruction  of  the 
property  amounting  to  a  conversion, 
which  the  Joint  owner  can  restrain. 
Herbert  v.  Fields,  supra. 

7SL  Klein  v.  Beach,  232  Fed.  240, 
247  [aft  239  Fed.  108,  IBl  CCA  2821. 
But  see  Carter  v.  Bailey,  64  Me.  468, 
18  AraR  273  (holding  that  one  of 
several  owners  In  common  of  a  copy- 
right need  not  account  to  hla  coOwn- 
ers).   And  see  Infra  S  261. 

"Here  both  Beach  and  Klein  be- 
came the  owners  of  Klein's  drama, 
and  each  could  then  do  with  It  what 
he  pleased,  with  the  duty  of  account- 
ing over.  Beach  could  license  Klein's 
dramatic  version  for  the  screen,  and 
Klein  could  do  the  same  thing:  and, 
of  course,  they  each  could  license 
others  to  produce  the  Klein  play  on 
the  stage.  But  In  all  these  Instances 
one  would  ho  obliged  to  account  to 
the  other."    Klein  v.  Beach,  supra. 

73.  Maurel  v.  Smith,  220  Fed.  196, 
200. 

"When  several  collaborators  know- 
ingly engage  in  the  production  of  a 
piece  which  Is  to  be  pre.-ientcd  or- 
iginally as  a  whole  (Aly,  they  adopt 
that  common  design,  mentioned  Irf 
Levy  V.  Rutley,  L.  R.  6  C.  P.  523.  and 


unless  they  undertake  expressly  to 
apportion  their  contributions,  they 
must  share  alike."  Maurel  v.  Smitn. 
supra. 

74.  Ferris  v.  Frohman,  223  TT.  S. 
424,  32  set  163,  66  L.  ed.  492;  Crowe 
V.  Aiken,  6  P.  Cas.  No.  3,441.  2  Blss. 
208;  Keene  v.  Wheatley,  14  F.  Cas. 
No.  7,644;  Palmer  v.  De  Witt,  47  N. 
T.  532,  639,-  7  AmR  480;  Pleron  v. 
Lackaye.  14  NTS  292;  Shook  v.  Daly, 
49  HowPr  (N.  T.)  366;  JeSerys  v. 
Boosey,  4  H.  L.  Cas.  816,  10  Reprint 
681. 

"The  courts  of  the  State  are  open 
to  an  alien  friend  pursuing  his  prop- 
erty, and  seeking  to  recover  it  from 
a  wrong-doer;  and  there  is  nothing 
Ih  any  positive  law,  or  in  the  policy 
of  the  government,  which  would 
close  the  door  against  the  ^me  alien 
friend  seeking  protection  for  the 
fruits  of  his  mental  labor,  by  re- 
straining Its  publication  against  his 
wishes.  The  protection  afforded  by 
the  common-law  to  literary  labor  la 
very  alight  at  the  best,  but  such  as 
it  Is,  It  Is  accorded  to  alien  friend 
and  cltlsen  alike,  and  both  are  re- 
garded with  equal  favor."  Palmer  v. 
De  Witt,  supra. 

J  a]  An  author  Mid  Us  aaslanMS, 
whether  cltlxens  or  aliens,  so  far  aa 
unpublished  manuscripts  are  con- 
cerned, are  equally  protected  by  the 
law,  and  these  rights  cannot  be  Im- 
paired or  infringed,  either  '"directly 
or  indirectly,  and  if  necessary  will 
be  protected  by  an  injunction.  Shook 
v.  Daly,  49  HowPr  (N.  T.)  366. 

[b]  An.  EnflUh  aatlior  of  an  xui> 
pnUultad  drama  is  entitled  to  pro- 
tection against  its  unauthorised  use 
in  this  country  as  well  as  in  Eng- 
land. Ferris  v.  Frohman,  223  U.  S. 
424,  32  set  263,  S6  L.  ed.  492. 

Vroporty  rlglits  of  allana  la  fMU 
oral  see  Aliens  |  34. 

76.  Thomas  v.  Lennon,  14  Fed. 
849;  Crowe  v.  Aiken,  6  F.  Cas.  No. 
3,441,  2  Blss.  208;  Keene  v.  Wheatley, 
14  F.  Caa.  No.  7,644;  Tompkins  v. 
Halleck,  133  Mass.  32,  43  AmR  480; 
Palmer  v.  De  Witt.  47  N.  T.  632,  7 
AmR  480:  French  v.  Maguire,  55 
HowPr  (N.  T.)  471;  Shook  v.  Daly, 
M   HowPr   (N.   T.)    366. 

78.     See  supra  S  4. 

77.  See  infra  |  453  et  seq. 

"The  right  of  an  author  In  any  un- 
published literary  or  artistic  work 
belongs  only  to  British  subjects  or 
residents  within  the  British  domin- 
ions, except  where  the  provisions  of 
a  treaty  or  convention  extend  such 
right  to  foreigners  resident  abroad." 
8  Halsbury  L.  Eng.  p  138. 

78.  See  Order  in  Council  of  PeBr. 
8,  1916  (the  terms  and  effect  of 
which  are  stated  Infra  {   454). 

79.  TI.  S. — Callaghan  v.  Myers,  128 
U.  S.  617,  9  set  177,  32  L.  ed.  547; 
Dlelman  v.  White,  102  Fed.  892;  Col- 
liery Engineer  Co.  v.  United  Corre- 
spondence Schools  Co.,  94  Fed.  162: 
Mallory  v.  Mackaye.  86  Fed.  122 
[mod  on  other  grounds  ft2  Fed.  749, 
34  CCA  6531;  Mutual  Adv.  Co.  v. 
Refo,  76  Fed.  961;  Carte  v.  Evans, 
27       Fed.       861;       Schumacher       v. 


substituted  therefor.'*  According^,  a  nonresident 
alien  can  receive  no  protection  in  any  part  of  the 
British  Empire  to  which  the  Copyright  Act  extends, 
unless  the  benefits  of  the  act  have  been  extended  to 
his  country  by  Order  in  Council  under  the  interna- 
tional provisions  of  the  act."  The  act  has  been  so 
extended  to  citizens  of  the  United  States,  and  ac- 
cordingly their  unpublished  works  are  now  protected 
in  England," 

[}  29]  5.  Employer  and  Employee.  The  prop- 
erty in  intellectual  productions  produced  by  one  em- 
ployed for  that  purpose  belongs  to  the  employer  and 
not  to  the  employee,'*  even  in  the  absence  of  an 
express  or  formal  assigpsment  or  contract  to  that 
effect.**  But  the  employer  will  acquire  title  to  only 
such  works  of  his  employee  as  are  contemplated  by 

Schwencke,  26  Fed.  4SS.  23  Blatchf. 
373:  De  Witt  v.  Brooks,  7  F.  Cas.  No. 
3.851;  Heine  v.  Appleton,  11  F.  Cas. 
No.  6i324,  4  Blatchf.  126;  Lawrence 
V.  Dana,  14  P.  Cas.  No.  8.188.  4  Olff. 
1;  Little  V.  Qould,  16  F.  Caa.  No. 
8.394,  2  Blatchf.  166:  Plerpont  v. 
Powie,  19  P.  Cas.  No.  II.ISS,  2  WoodU 
ft  M.  23;  Siebert's  Case,  7  Op.  Atty.- 
Oen.  666. 

N.  T. — Jones  v.  American  Law 
Book  Co.,  126  App.  Dlv.  619,  109  NTS 
706;  Edward  Thompson  Co.  v.  CAark, 
109  NTS   700. 

Pa. — Com.  V.  Desllver,  3  Phlla.  31. 

Eng. — Grace  v.  Newman,  L.  R.  1» 
Eq.  623,  7  ERC  86:  Shepherd  v.  Con- 
Quest,  17  C.  B.  427,  84  ECL  427.  139 
Reprint  1140;  Sweet  v.  Benning,  16 
C.  B.  459.  81  ECL  459,  139  Reprint 
838;  Hatton  v.  Kean,  7  C.  B.  N.  S 
268,  97  ECL  268,  141  Reprint  819 
(drama);  Cox  v.  Cox,  11  Hare  118, 
45  EngCh  118,  68  Reprint  1211; 
Brown  v.  Cooke,  11  Jur.  77;  Barfleld 
V.  Nicholson,  2  Sim.  ft  St.  1.  1  BngCh 
1,  67  Reprint  '246;  Stannard  v.  Bbr- 
risen,  24  L.  T.  Rep.  If.  S.  S70;  Haslitt 
V.  Templeman,  13  L.  T.  Rep.  N.  3. 
693. 

[a]  A  wcttar  for  lafal  encyelo. 
padiaa,  paid  by  the  page  under  a 
contract  of  service,  materials  and 
facilities  being  furnished  by  the  em- 
ployer, was  not  an  Independent  con- 
tractor, and  the  title  to  his  product, 
whether  accepted  or  rejected  for  pub- 
lication, belonged  to  the  employer. 
Edward  Thompson  Co.  v.  Clark,  109 
NTS   700. 

[b]  WhM*  »  dnrftnuMi,  wUU  im 
the  ■•rvlo*  ot  tha  eonunoawMltt, 
collected  materials  from  which  he 
published  a  map,  the  results  of  his 
labor  thereon  belonged  to  the  com- 
monwealth. Com.  V.  Desllver,  3 
Phila.  (Pa.)  81.  See  also  Heine  v. 
Appleton,  il  F.  Cas.  No.  6,324,  4 
Blatchf.  126  (where,  however,  there 
was  an  express  agreement  that  the 
work  done  should  belong  to  the  gov- 
ernment). 

80.  Dlelman  v.  White,  102  Fed. 
892;  Lawrence  v.  Aflalo,  [1904]  A.  C 
17,  1  BRC  314  [appr  Sweet  v.  Ben- 
ning. 16  C.  B.  469.  81  BCL  458.  139 
Reprint  838];  Lamb  v.  Evans;  [1893] 
1  <5h.  218. 

[a]  Bol*  »MU«a. — ^Wbere  defend- 
ant nad  performed  labor  under  the 
dIre<v^lon  of  plaintiff  on  the  prepara- 
tion of  an  astronomical  work  show- 
ing the  star  positions/,  which  work 
had  been  conceived  by  the  latter  who 
had  for  thirty  years  collected  mate- 
rial for  that  purpose,  it  was  held 
that  in  the  absence  of  a  definite  con-  , 
tract  plaintiff  was  entitled  to  all  the 
manuscript  which  was  prepared  un- 
der his  supervision  and  in  accord- 
ance with  his  directions,  ajid  to  the 
material  furnished  by  him.  Peters 
V.  Borst.  24  AbbNCas  1,  9  NTS  789 
[rev  on  other  grounds  142  N.  T.  62,  36 
NE  814]. 

[b]  AAdltloBS  to  »  play  nad*  br 
■a  aotOT  while  In  the  employ  of  the 
owner.  In  adapting  the  play  to  the 
performance  by  him.  belong  to  the 
owner.  Keene  v.  Wheatley,  14  F. 
Cas.  No.  7.644. 


For  l»t«T  oaaas,  dsTslopmants  and  tOuaagtm  in  the  law  see  cumulative  Annotations,  same  tltl«,  page  and  note  number. 
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the  eontraet  of  employment."  The  mere  fact  that 
they  -were  produced  by  one  while  in  the  general 
employment  of  another  does  not  deprive  the  author 
of  his  projierty  therein  nor  confer  it  on  his  em- 
ployer. 

[$  30]  6.  PhotographB.  Where  a  photographer 
takes  a  portrait  for  a  sitter,  under  employment  by 
the  latter,  it  is  the  implied  agreement  that  the  prop- 
erty in  the  portrait  is  in  the  sitter,  and  neither  the 
photographer  nor  a  stranger  has  the  right  to  pnblish 
or  make  copies  without  permission  from  the  sitter." 
Where,  however,  the  photograph  is  taken  at  the 
instance  of  the  photographer  and  for  his  benefit,  the 
sitter  loses  control  of  the  disposition  of  the  pie- 
tnrea.** 


[$_31]  7.  Architectural  Plans  and  Drawings. 
The  artistic  and  literary  property  in  plans  and 
architectural  drawings  and  specifications  is  in  the 
architect  and  until  publication  he  has  the  exclusive 
right  to  license  construction  from  them."  But  plans 
and  specifications  prepared  under  a  contract  for  an 
agreed  compensation,  together  with  the  right  ti>  use 
them,  belong  physically  to  the  client.** 

[}  32]  8.  LettM*.*'  The  writer  of  a  letter  has 
a  right  of  property  in  the  letter,  superior  to  that. 
of  the  person  to  yfaom  the  letter,  is  sent,**  ^ich 
entitles  the  writer  to  a  remedy  against  any  unau- 
thorized publication  either  by  the  person  to  whom 
it  was  sent  or  by  a  stranger.**    As  in  the  case  of 


81.  Root  V.  Borst,  141  N.  T.  S>.  S< 
NB  «14. 

[a]  XUvsteatfDK. — Where  a  profes- 
aor  «t  a  oollege,  while  In  the  dis- 
charge of  hia  duties  as  such  pro- 
fessor, produced  a  literary  work  In 
the  production  of  which  he  was 
larnhr  aided  bv  the  faoUltles  af- 
forded him  by  the  college,  the  prop- 
erty In  the  production  was  not  In  the 
college  but  in  the  authoii  -Peters  v. 
Borst.  14  AbbNCaa  1,  irBjS-3*^lrev 
on  other  grounds  142  N."Vr62,  86  NB 
814]. 

Sight  of  emploTMr  to  atatatoc* 
ooMTxlgtat  see  Infra  (I  U>.  1S|,  IM. 

as.  Bouclcault  V.  Fox,  S  1^  Cab. 
No.  1,691,  5  Blatchf.  87,  95;  Root  v. 
Borst.  141  N.  Y.  62,  36  NB  814; 
O'Neill  V.  General  Film  Co..  171  App. 
Div.  864,  157  NTS  1028  (mo^  1S2  NTS 
699). 

"A  man's  Intellectual  productions 
are  peculiarly  his  own,  and,  although 
they  may  have  been  brought  forth 
by  the  author  while  in  the  general 
employment  of  another,  yet  be  will 
not  be  deemed  to  bau«'~iM3'lA3=3mh 
Iflu  alBhl  null  mrtisf erred  it  to  hia 
ejUBiy  **T  ufilBBB^SValld— agreenafint 
tp^tpafr^sjtBef  l!f 'Saguced."      Boucl- 

[a]  A  dnkBiatlsatios  mads  by  aa 
•etor  while  employed  at  a  theater 
where  the  play  was  produced  con- 
ferred no  title  on  the  managers  or 
proprietors  of  the  theater.  Bouclcault 
V.  Fox,  8  P.  Cas.  No.  1,691,  5  Blatchf. 
87;  O'Neill  v.  General  Film  Co..  171 
App.  Div.  8E4,  1B7  NTS  1028;  Shep- 
herd V.  Conquest.  17  C.  B.  427,  84 
BCL   427,  139  Reprint  1140. 

8S.  Moore  v.  Rugg.  44  Minn.  28, 
46  NW  141.  20  AmSR  539.  9  LRA  68; 
Pollard  V.  Photographic  Co.,  40  Ch. 
D.  346;  McCosh  V.  Crow,  6  F.  (Ct. 
Sess.)  670;  Stedall  v.  Houghton,  18 
T.  L.  R.  128:  Bolton  v.  London  Bx- 
hibltions,  Ltd.,  14  T.  L.  R.  550. 

[a]  Stason  foe  ml*. — "The  object 
for  which  the  defendant  was  em- 
ployed and  was  paid  was  to  make  and 
furnish  the  plaintiff  with  a  certain 
number  of  photographs  of  herself. 
To  do  this  a  negative  was  taken  up- 
on glass,  and  from  this  negative  the 
photographs  ordered  were  printed. 
An  almost  unlimited  number  might 
also  be  printed  from  the  negative, 
but  the  contract  between  plalntitl 
and  defendant  included,  by  implica- 
tion, an  agreement  that  the  negative 
for  which  plaintiff  sat  should  only 
be  used  for  the  printing  of  such 
portraits  as  she  might  order  or  au- 
thorise." Moore  v.  Rugg,  44  Minn. 
28,  29,  46  NW  141.  20  AmSR  539,  9 
LRA  58. 

Wlio  entltlad  to  oopTiight  seie  in- 
fra 1  163. 

84.  Press  Pub.  Co.  v.  Falk,  69  Fed. 
324;  Nottage  v.  Jackson.  11  Q.  B.  D. 
<27. 

88.  Wright  V.  Elsie.  86  App.  Div. 
366.  83  NTS  887;  Gendell  v.  Orr,  13 
Fbila.  (Pa.)  191  (hoMlng  that  an  ar- 
chitect has  a  common-Mw  right  of 
property  in  his  design  of  a  novel  and 
artistic  porch  beftorv  its  publication 
by  application  to  a  building  which  he 
has  eMoted). 

99.  Walsh  v,  St  Louis  Bxposition, 
«tc.,  Assoc,  101  Mo.  634,  14  SW  721; 


Wright  V.  Blsle,  86  App.  Div.  366,  83 
'NTS  887.  But  see  Lunsford  v.  Diet- 
rich, 86  Ala.  860,  5  S  461,  11  AmSR 
37  (holding  that  plaintiff,  an  archi- 
tect, when  prosaeuted  at  the  Instance 
of  defendant,  for  larceny  from  the 
latter  of  plans  for  a  building,  could 
show,    in    an    action    for    malicious 

Srosecution,  that  the  property  of  the 
rawings  was  in  him  by  a  universal 
custom,  and  that  the  builder  was  en- 
titled to  them  only  during  the  time 
of  construction). 

ST.     See  also  supra  t  18. 

88.  Werckmelster  v.  American 
Llth.  Co^  142  Fed.  827;  U.  8.  v.  Tan- 
ner, 28  F.  Cas.  No.  16.430.  6  McLean 
128;  Woolsey  v.  Judd.  11  N. 
T.  Super.  879,  11  HowPr  49; 
Hopkinson  v.  Burghley,  L.  R.  2 
Ch.  447;  Look  v.  Bean,  26  Ch.  D. 
308;  In  re  Wheatcroft,  6  Ch.  D.  97; 
Thompson  v.  Stanhope,  Ambl.  737,  27 
Reprint  476;  Pope  v.  Curl,  2  Atk. 
342,  26  Reprint  608;  Howard  v.  Gunn, 
32  Beav.  462,  65  Reprint  181;  Gee  v. 
Pritchard,  1  Swanst.  402,  36  Reprint 
670;  Perceval  v.  Phippa,  2  Ves.  &  B. 
19,  35  Reprint  226;  Laidlaw  v.  Lear, 
30   Ont.   26.      ' 

[a1  aaasoa  to*  nda.— 'Parting  with 
possession  of  the  papar  on  which  a 
letter  is  written,  and  the  communi- 
cation of  its  contents  to  the  re- 
ceiver, constitute  no  surrender  or 
dedication  of  the  author's  property, 
any  more  than  the  giving  of  a  ropy 
would  be  a  surrender  in  the  case  of 
any  other  literary  production.  Bart- 
lette  V.  Crittenden,  2  F.  Cas.  No. 
1,082,  4  McLean  300. 

[b]  Bao4ntloa  to  rolsb— "From 
this  general  statement  are  to  be  ex- 
cepted special  instances,  such  as  let- 
ters by  an  agent  to  or  for  his  prin- 
cipal and  others  where  the  conditions 
indicate  that  the  property  in  the 
form  or  expression  is  In  another 
than  the  writer.  The  absolute  rlpht 
of  the  author  to  prevent  publication 
by  the  receiver  may  also  be  subject 
to  limitations  arising  from  the  na- 
ture of  the  letter  or  the  circum- 
stances under  which  It  is  written  or 
received.  Some  of  these  are  pointed 
out  In  Folsom  v.  Marsh,  9  P.  Cas. 
No.  4,901,  2  Story  100.  But  these  ex- 
ceptions are  narrow  and  rare,  and 
do  not  affect  materially  the  general 
rule."  Baker  v.  Libbte.  210  Mass. 
599.  605.  97  NB  109,  87  LRANS  944, 
AnnCasl912D   561. 

88.  U.  S. — Werckmelster  v.  Amer- 
ican Lith.  Co.,  142  Fed.  827;  Folsom 
V.  Harsh.  9  F.  Cas.  No.  4,901,  8 
Story  100;  U.  S.  v.  Tanner,  20  F, 
Cas.    No.    16,430,    6    McLean    128. 

Ky.. — Grigsby  ▼.  Breckinridge,  2 
Bush  480,  92  AmD  509. 

La. — Denis  v.  Leolerc,  1  Mart.  297, 
6  AmD   712. 

Mass. — Baker  v.  Libble.  210  Mass. 
699.  97  NB  109,  37  LRANS  944,  Ann 
Casl»12D  661. 

N.  T. — ^Eyre  v.  Hlgbee,  35  Barb. 
608,  22  HowPr  198;  Woolsey  v. 
Judd.  11  N.  T.  Super.  379,  11  HowPr 
49:  Hoyt  V.  Mackenzie.  3  Barb.  Ch. 
320.    49    AmD    178. 

Pa. — Dock  V.  Dock,  180  Pa.  14,  36 
A  411,   67  AmSR  617. 

Vt.— Barrett  v.  Pish,  71  Vt  18.  47 
A  174,  82  AmSR  914.  61  LRA  764. 

Bng. — ^Andrew  v.  Raeburn,  L.  R.  9 


Ch.  522;  Hopkinson  v.  Burghley,  L. 
R.  2  Ch.  447;  Philip  v.  Pennell, 
11907]  2  Ch.  677;  Thompson  v.  Stan- 
hope. Ambl.  737,  27  Reprtnt  476 
(Iiord  Chesterfield's  letters  to  his 
sen);  Thompson  v.  Stanhope,  Ambl. 
80,  27  Reprint  478;  Pope  v.  Curl,  8 
Atk.  341,  26  Reprint  608;  Oranard  v. 
Dunkln,  1  Ball.  &  B.  207;  Howard 
V.  Gunn,  32  Beav.  462,  66  Reprint  181; 
Paltn  V.  Gathercole,  1  Coif!  666,  28 
BngCh  666,  63  Reprint  645;  La- 
bouchere  V.  Hess.  77  L.  T.  Rep.  N.  S. 
569-  Gee  v.  PVitchard,  2  Swanst.  402. 
36  Reprint  670:  Perceval  v.  Phipps, 
2  Ves.  A  B.  18,   85  Reprint  226. 

Ont. — Laidlaw  v.  Lear,  30  Ont.   16. 

"Bven  the  publication  of  private 
letters  by  the  person  to  whom  they 
were  addressed,  may  be  enjoined. 
This  is  done  upon  the  ground  that 
the  writer  has  a  right  of  property  in 
his  letters,  and  that  they  can  only 
be  used  by  the  receiver  for  the  pur- 

gose  for  which  they  were  written." 
laker  v.  Llbbie,  210  Mass.  699.  603. 
97  NB  109,  37  LRANS  944,  AnnCaa 
1912D  561  Fquot  Bartlett  v.  Critten- 
den, 2  F.  Cas.  No.  1,076,  6  McLean 
32.  42]. 

[a]  Baaaoaa  for  r«l*.^(l)  "Lord 
Calms  said,  respecting  correspond- 
ence in  Hopkinson  v.  Burghley,  L.  R. 
2  Ch.  447,  at  page  448:  T'he  writer 
is  supposed  to  Intend  that  the  re- 
ceiver may  use  It  for  any  lawful 
purpose,  and  it  has  been  held  that 
publication  is  not  such  a  lawful  pur- 
pose.'" Baker  v.  Libble.  210  Mass. 
699,  603,  97  NB  109,  37  LRANS  944. 
AnnCa8l912D  551.  (2)  "A  court  of 
equity  will  grant  an  injunction  to 
prevent  the  publication  of  a  letter 
by  a  correspondent  against  the  will 
of  the  writer.  That  is  a  recognition 
of  property  in  the  writer,  although 
he  has  parted  with  the  manuscript; 
since  he  wrote  to  enable  his  corre- 
Hpondent  to  know  his  sentiments,  not 
to  give  them  to  the  world."  Baker 
V.  Llbbie,  210  Mass.  699,  602,  97  NB 
109,  37  LRANS  944,  AnnCasl912D 
661  [quot  Liord  Campbell  in  Boosey 
V.  Jefferys,  6  Bxch.  680,  683,  166  Re- 
print 676]. 

~b]  AMolata  ilgbt  to  anypiaaa^— 
he  right  of  the  author  to  publish 
or  suppreas  publication  of  his  cor- 
respondence is  absolute  in  the  ab- 
sence of  special  considerations,  and 
is  Independent  of  any  desire  or  in- 
tent at  the  time  of  writing."  Baker 
V.  Libble,  210  Mass.  699,  605,  97  NB 
109,  37  LRANS  944,  AnnCa8l912D 
661. 

[c]  Oopy  within  rala.— The  pos- 
sessor of  a  letter,  or  copy  of  a  let- 
ter, without  the  consent  of  the  writer 
or  receiver,  can  in  no  case  justify  Its 
publication  without  the  writer's  con- 
sent Woolsey  v.  Judd,  11  N.  T.  Su- 
per. 879,  11  HowPr  49. 

[d]  Kattam  obtataod  from  a  dla- 
mlaaaa  ataaograplMi  of  a  law  turn. 
In  breach  or  trust  and  confidence, 
may  not  be  published.  Laidlaw  v. 
Lear,  30  Ont   26. 

[e]  "The  oldaat  oaae  in  aaglauA 
is  a  very  interesting  one,  by  reason 
of  its  literary  flavour.  "That  was  a 
motion  made  by  the  celebrated  poet, 
Alexander  Poi)e.  against  Curl,  the 
bookseller.  Pope  had  obtained  an 
Injunction  ex  parte,  aa  In  thia  caaa. 
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[§32 


Mi  worits,**  the  oommon-law  literary  property  may 
be  in  the  sender,  while  the  title  to  the  physical  sub- 
stance of  the  letter  may  be  in  the  recipient.**  The 
recipient  has  the  property  right  in  the  paper  on 
vhicfa  the  letter  is  written;  he  may  keep  it  or  de- 
stroy it,  and  he  can  recover  possession  of  it  when 
lost,  even  from  the  writer;**  bat  he  has  no  ri^t 
to  publish  it  without  the  consent  of  the  writer.** 
It  has  been  said  that  the  recipient  of  a  letter  may 
publish  it  against  the  will  of  the  writer  where  it  is 
necessary  to  protect  his  rights  or  to  defend  his  char- 
acter against  the  writer;**  but  this  doctrine  has 
been  severely  criticized  and  it  is  doubtful  if  it  would 


BOW  be  followed.*'  Private  letters  may  be  published 
as  evidence  in  a  court  of  justice  regardless  of  the 
consent  of  the  writer  or  owner.**  A  newspaper  is 
entitled  to  publish  letters  sent  to  it  impliedly  for 
publication,  for  the  circumstances  show  consent,'^ 
but  the  writer  may  revoke  such  consent  before  pub- 
lication.** It  has  been  held  that  the  receiver  of 
private  letters  has  not  such  an  interest  in  tfaem  that 
he  can  sell  them  without 4he  writer's  consent,**  es- 
pecially where  the  letters  are  of  a  confidential 
nature;*  but  confidence  does  not  run  with  the  letter.* 
In  the  absence  of  special  circumstances,  however,  the 


and  Curl,  having  put  in  hlg  answer, 
moved  .to  dissolve  It.  These  letters 
were  of  course  only  valuable  as  lit- 
erary matter,  but  It  will  be  seen  by 
eases  which  I  shall  hereafter  cite 
that  the  same  principle  is  applicable 
to  private  business  letters.  In  that 
ease  the  Lord  Chancellor  said;  thera 
Is  'only  a  speciaU  property  In  the  re- 
ceiver, possibly  the  property  of  the 
Saper  may  belonr  to  bim.  hut  this 
oes  not  give  a  Iieense  to  any  per- 
son whatsoever  to  publish  them  to 
the  world,  for,  at  most,  the  receiver 
has  only  a  joint  property  with  the 
writer.'  The  case  is  reported  in  S 
Atkyns  (1741)  S41."  .  Laldlaw  v. 
Lear,  30  Ont.  26,  it. 
80i  See  supra  i  17. 
ttl.  Baker  v.  Libbie,  210  Mass. 
59».  602.  97  NB  109,  97  LRANS  944, 
AnnCa8l912D  BSl;  Philip  v.  Pennell, 
ri9071  2  Ch.  577;  Granard  v.  Dunkln, 

1  Ball  &'B.  207 :  Labouchere  v.  Hess, 
77  L.  T.  Rep.  >f.  8.  569. 

"The  property  In  the  letters  re- 
mains In  the  person  to  whom  they 
are  sent.  The  right  to  retain  them 
remains  in  the  person  to  whom  the 
letters  are  sent;  but  the  sender  of 
the  letters  has  still  that  kind  of  in- 
terest, if  not  property.  In  the  let- 
ters that  he  has  a  right  to  restrain 
any  use  being  made  of  the  communi- 
cation which  he  has  made  In  the  let- 
ters so  sent  by  him."  Baker  v.  Lib- 
bie, supra  [quot  Lytton  v.  Devey,  64 
L.  J.  Ch.   293.   296]. 

9a.  U.  S. — ^Werckmelster  v.  Amer- 
ican Llth.  Co..  142   Fed.    827. 

Ky. — Origsby  v.  Breckinridge,  2 
Bush   480.   92   AmD   509. 

Mass. — Baker  v.  Libbia  210  Mass. 
599.  97  NB  109,  37  LRANS  944,  Ann 
Casl912D  661. 

N.  Y. — New  York  v.  Lent.  61  Barb. 
1». 

Pa. — ^Dock  V.  Dock,  180  Pa.  14,  16 
A  411,  67  AmSR  617. 

W.  Va.— Tettt  V.  Marsh,  1  W.  Va. 
88. 

Bng. — Hopkinson  v.  Burghley,  L. 
R.  2  Ch.  447;  Pollard  v.  Photographic 
Co.,  40  Ch.  D.  S45;  Thompson  v. 
Stanhope,  Ambl.  737,  27  Reprint  476; 
Pope  v.  Curl,  2  Atk.  342.  it  Reprint 
608;  Howard  v.  Ounn,  32  Beav.  462, 
66  Reprint  181;  Oliver  v.  Oliver,  11  C. 
B.  N.  S.  139,  103  ECL  139,  142  Re- 
print 748;  Queensberry  v.  Shebbeare, 

2  Eden  329,  28  Reprint  924;  Lytton  v. 
Devey,  64  L.  J.  Ch.  293;  Labouchere 
V.  Hess,  77  L.  T.  Rep.  N.  8.  669; 
Thurston  v.  Charles,  21  T.  L.  R.  669. 

Ont. — ^Laldlaw  v.  Lear,  80  Ont.  26. 

"The  author  parts  with  the  phys- 
ical and  material  elements  which  are 
conveyed  b^  and  In  the  envelope. 
These  are  given  to  the  receiver.  The 
paper  upon  which  the  letter  Is  writ- 
ten belongs  to  the  receiver."  Baker 
V.  Libbie,  210  Mass.  699,  606,  97  NE 
109,  87  LRANS  944,  AnnCasl912D 
561. 

[a]  *qU  avPll*d^-"The  letters 
written  by  the  son  to  appellant  are 
th«  latters  property,  and  she  has  a, 
right  not  only  to  have  them  produced 
but  delivered  up  to  her  as  the  true 
owner.  In  the  letters  written  by  her 
to  her  son  she  has  a  special  property 
to  prevent  their  publication  or  com- 
munication to  other  persons,  or  use 
for  any  Illegal  purpose  by  the  party 
wrongfully  In  possession  of  them. 
The  special  right  in  these  letters  is 


one  that  can  only  be  adequately  pro- 
tected in  equity."  Dock  v.  Dock,  180 
Pa.    14,   22,    86  A  411,   67   AmSR   617. 

[b]  alfbta  BOt  JoUt^^The  rights 
of  author  and  recipient  are  not  Joint; 
each  has  a  separate  property.  Origs- 
by V.  Breckinridge,  2  Bush  (Ky.) 
480,  92  AmD   509. 

[c]  Vossasaloa  aa  arldtaaa  of 
tltU<— (1)  Letters  are  personal  prop- 
erty, and  possession  of  them  is 
prima  facie  evidence  of  title  and 
ownership.  Teftt  v.  Marsh,  1  W.  Vs. 
38.  (2)  A  letter  written  by  General 
Washington  the  authorities  of  the 
city  of  New  York  in  response  to  a 
municipal  address  remains  the  prop- 
erty of  the  city,  in  the  absence  of 
evidence  showing  how  it  came  into 
the  possession  of  a  third  person 
whose  executor  sold  it  at  public  auc- 
tion, the  city  claiming  title  thereto 
as  against  the  purchaser.  New  York 
V.  Lent.  51  Barb.  (N.  Y.)  19.  (3)  A 
party  lawfully  In  possession  of  let- 
ters which  for  forty  years  have  been 
held  and  controlled  by  the  widow  of 
the  person  to  whom  they  were  writ- 
ten, and  claiming  as  the  descendant 
of  such  widow.  Is  entitled  to  hold 
them  as  against  all  persons  except 
the  legal  representatives  of  such 
widow.  Byre  v.  HIgbee,  36  Barb. 
(N.  Y.)  602,  22  HowPr  198. 

83.     See   cases    supra  note    89. 

[a]  Ooaaea'ti— Where  the  writer 
declined  to  receive  his  letters,  tell- 
ing the  receiver  to  keep  them,  the 
latter  was  thereby  given  no  right  to 
publish  them.  Thompson  v.  Stan- 
hope. Ambl.   737.   27  Reprint  476. 

[b]  Fwmlsstoa  to  wilts  biog- 
raphy.— "We  are  here  confronted  by 
the  right  established  by  law  of  the 
writer  of  a  letter  during  his  life- 
time, and  of  his  legal  personal  rep- 
resentatives after  his  death,  to  pre- 
vent the  publication  of  letters  writ- 
ten by  him,  as  against  which  the  im- 
plication of  authority  must  be  ex- 
ceeding cogent  to  be  of  any  avail  at 
all.  It  Is  certainly  not  to  be  found 
in  permission  to  write  a  biography 
which  may  be  complete  without  a 
single  extract  from  a  single  letter." 
Philip  V.  Pennell,  [1907]  2  Ch.  577, 
S84.  ' 

B*.  Folsom  V.  Harsh,  9  F.  Cas.  No. 
4.901.  2  Story  100:  Woolsey  v.  Judd, 
11  N.  Y.  Super.  379,  11  HowPr  49; 
Wlddemer  v.  Hubbard,  19  Phlla.  (Paj) 
2S3;  Labouchere  v.  Hess,  77  L.  T. 
Rep.  N.  8.  569;  Gee  v.  Prltchard.  2 
Swanst.  402,  36  Reprint  670;  Perce- 
val V.  Phlpps,  2  Ves.  ft  B.  19,  86  Re- 
print  226. 

BS.  Palln  V.  Gathercole,  1  Coll. 
565,  28  EngCh  566.  63  Reprint  645; 
Drone  Copyright  p  138.  See  Gee  v. 
Prltchard,  2  Swanst.  402,  36  Re- 
print 670  (where  letters  written  by 
plaintiff  to  defendant  had  been  re- 
turned by  him  with  a  declaration 
that  he  did  not  consider  himself  en- 
titled to  retain  them,  and  the  publi- 
cation of  copies  taken  before  the  re- 
turn, without  the  knowledge  of  plain- 
tiff, was  restrained  by  injunction,  al- 
though represented  by  defendant  as 
necessary  for  the  vindication  of  his 
character). 

9S.  Woolsey  v.  Judd.  11  N.  Y. 
Super.  379,  11  HowPr  49;  Barrett  v. 
Fish.  72  Vt.  18.  21.  47  A  174.  82  Am 
SR  914,  51  LRA  764;  Hopkinson  v. 
Burghley.  L.  R.   2  Ch.  447;  Philip  v. 


Pennell,  [19071  2  Ch.  677;  Palln  v. 
Gathercole,  1  Coll.  666,  28  EngCh  5(5. 
63  Reprint  546;  Laidlaw  v.  Lear,  SO 
Ont.  26. 

"One  of  the  exceptions  to  this  rule 
is  that  for  the  purposes  of  public 
justice  publicly  administered,  ac- 
cording to  the  established  institu- 
tions of  the  country,'  private  letters 
in  the  hands  of  a  party  other  than 
the  writer,  must  always  be  produced 
unless  such  letters  would  tend  to 
criminate  the  person  required  by  law 
to  produce  them.  Oee  v.  Pritchard, 
2  Swanst.  402.  36  Reprint  670;  Hop- 
kinson V.  Lord  Burghley,  L.  R.  2  oi. 
447;  2  Story,  Eq.  Jur.  (6th  Bd.) 
I  948.  In  Hopkinson  v.  Burghley, 
supra,  the  writer  of  private  and  con- 
fldentlai  letters,  relevant  to  the  Issue, 
refused  his  sanction  to  tbeir  produc- 
tion in  court,  by  the  person  to  whom 
they  were  written  and  sent,  but  the 
court  held  that  they  must  be  pro- 
duced 'for  the  furtherance  of  the 
ends  of  Justice,'  although  the  writer 
was  not  a  party  to  the  suit."  Bar- 
rett  V.    Fish,  supra. 

•7.  Hogg  V.  KIrby,  8  Ves.  Jr.  216, 
82  Reprint  336;  Sweetman  v.  Bent- 
ley,  [1871]  W.  N.  162. 

•8.  Davis  V.  Miller,  17  Dec  CC 
Sess.  (2d  ser)  1166;  LaldUw  v. 
Lear,  30  Ont.   26,  28. 

"The  editor  of  a  newspaper,  to 
whom  letters  are  sent  for  Insertion 
In  the  paper  may  not  publish  them, 
if,  before  pabllcation,  the  writer 
wishes  to  withdraw  them."  Laidlaw 
V.  Lear,  supra. 

99.  Rice  V.  Williams.  32  Fed.  437; 
Philip  V.  Pennell.  [1907J  2  Ch.  677. 

[a]  Sola  applied. — ^A  contract  to 
sell  letters  written  to  another  person 
who  advertised  remedies  for  dis- 
eases, the  purchaser  intending  to 
sen^  an  advertisement  to  the  writ- 
ers, is  contrary  to  good  morals,  and 
void.     Rice  V.  Williams,  32  Fed.  437. 

1.  Philip  V.  Pennell.  [1907]  t  (3l 
677  (per  Kekewlch,  J.). 

[a]  Breaeh  of  ooaflAaAoa.— "There 
is  another  class  of  cases  entirely 
different  from  those  concerned  wlta 
the  right  of  the  writer  of  letters,  or 
his  legal   personal  representative;  to 

?irohlbit  the  publication  of  those  let- 
ers,  not  on  the  strength  of  the  pro- 
Srletary  right,  but  because  of  a  con- 
dentlal  relation  between  the  writer 
and  the  person  attempting  to  use  the 
letters,  which  confidential  relation.  It 
Is  obvious,  may  and  generally  would 
make  unlawful,  not  merely  the  pub- 
lication of  the  letters,  but  any  com- 
munication of  their  contents  to  third 
persons."  Philip  v.  Pennell,  [1907]  2 
Cb.  577,  586. 

9.  Philip  V.  Pennell,  [1907 J  2  Ch. 
677.   687. 

"Even  assuming  that  some  of  those 
letters  were  in  the  hands  of  persona 
who  could  not  communicate  them 
without  breach  of  confidence,  which 
would  give  the  plaintiff  a  cause  of 
action  aj!;ainst  them,  yet  I  fail  to  un- 
derstand how  that  alone  would  give 
the  plaintiff  a  right  to  prohibit  Hr. 
and  lira  Pennell  from  using  the  let- 
ters, or  their  contents,  if  handed  over 
or  communicated  to  them.  It  can- 
not be  said  that  the  confidence  runs 
with  the  letters,  I  must  Aot  be  un- 
derstood as  extending  this  opinion 
to  letters  obtained  by  fraud  or  other- 
wise  improperly,  and  any  case  of  that 
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better  view  is  that  an  original  manuscript  letter  may 
be  sold.*  Unless  the  circumstances  show  an  express 
or  implied  reservation,  the  recipient  has  the  general 
property  in  the  letter,  considered  as  a  physical  ob- 
ject,'with  a  right  to  dispose  of  it  in  any  way  that 
does  not  amount  to  a  publication,*  and  this  right  is 
not  dependent  on  the  intention,  desires,  or  consent 
of  the  writer.'  Thus  the  recipient  or  possessor  of 
letters  may  disclose  their  contents ;  there  is  no  legal 
obligation  to  keep  them  secret,'  unless  they  are 
written  in  confidence.''  The  possessor  of  letters  may 
noake  use  qf  the  information  .contained  therein  for 
the  purpose   of  writing   a  biography,   without  oir 


a|^inst  the  consent  of  the  writer,*  provided  mtit 
biography  does  not  contain  copies  of  the  letters  or 
paraphrases  or  extracts  therefrom.^  The  nature  iof 
the  letter,  and  the  circumstances  under  which  it  was 
written,  may  control  the  use  which  the  recipient  may 
make  of  it."*  The  writer  of  a  letter  has  the  right,  to 
copy  it'*  and  to  secure  copies,*^  although  there  is  no! 
duty  of  preservation  resting  on  the  recipient."  The 
property  in  business  letters  written  by  an  employee 
to  or  for  his  employer  belongs  to  the  latter,"  and 
letters  by  a  public  officer  belong  to  his  goyemmieijt.". 
The  recipient's  property  in  letters  passes  to  his  per* 
Bonal  representative,"  but  they  are  not  assets .  m 


kind  would  have  to  be  considered 
separately,  and  In  view  of  the  par- 
ticular circumstances."  Philip  v. 
Pennell,  supra. 

a.  Baker  t.  Ubble,  210  Mass.  599, 
97  NB  109.  37  L.RANS  944.  AnnCaa 
1912D  6E1. 

[a1    B— on  and  Umtta  of  wfla. 
"Although    the    particular    form    of 
the    expression    of    the    thought    re- 
mains   the    property    of    the    writer, 
the  substance  and  material  on  which 
this     thought    has     been     expressed 
have  inssed  to   the  recipient  of  the 
letter.     The   paper  has   received   the 
Impression  of  tne  pen,   and   the  two 
In     combination     have     been     given 
away.     The    thliig   which    has    value 
as  an  autograph  is  not  the  Intactable 
thought,  but  the  material  substance 
upon  which  a  particular  human  hand 
has  been  placed,  and  has  traced  the 
Intelligible  symbols.    Perhaps  the  au- 
tographic value  of  letters  may  fluc- 
tuate In  accordance  with  their  length 
or  the  nature  of  their  subject   mat- 
ter.    But  whatever  such  value  may 
be,  in  Its  essence  It  does  not  attach 
to  the  intellectual  but  material  part 
of   the    letter.      This    exact    question 
has   never  been   presented   for  adju- 
dication,   80    far    as    we    are    aware. 
There  are  some  expressions  in  opin- 
ions,   which    dissociated    from    their 
connection    may    be    laid    hold    of    to 
support     the     plaintiff's     contention. 
See   Eyre  v.   Hlgbee,   22   HowPr   (N. 
Y.)    198;   Dock  v.   Dock,   180   Pa.   14, 
22,  36  A  411,  ,67  AmSR  «17;  Palln  v. 
Gathercole,    l'   COlI.    6<5,    28    BngCh 
665.    63    Reprint    546.      It    may    wfell 
be  that  title  to  such  aa  appears  to 
exist   In   the   recipient   may   not   go 
to  the  extent  of  oelng  assets  in  tne 
b&nda  of  a  decedent,  a  bankrupt  or 
an   insolvent.     Slbley   v.    Nason.    19& 
Mass.  125,  81  NB  887.  124  AmSR  520, 
12     LRANS     1173.     12    AnnCas     938; 
BSrre    v.    Higbee,    22    HowPr    (N.    T.) 
.  198.      But   on   principle    it   seems   to 
flow    from    the    nature    of    the    rlicht 
transferred  by  the  author  to  the  re- 
ceiver  and   of   that   retained   by    the 
^vrlter    in    ordinal?    correspondence, 
that    the   extent   of   the  latter'a  pro- 
prietary power  is  tP  make  or  to  re- 
strain a  publication,  but  not  to  pre- 
vent a  transfer.    The  rule  applicable 
to  the  facts  of  this  case,  as  we  con- 
ceive It  to  be.  Is  that  in  the  absence 
of    some   special   limitation   Imposed 
either  by  the  subject  matter  of  the 
letter    or    the    circumstances    under 
which    It   Is   sent.    the.  right    in    the 
receiver  of  an  ordinary  letter  is  one 
of    unquallfled   title   in   the   material 
on   -which  it  is  written.    He  can  deal 
with    it    as    absolute    owner    subject 
only  to  the  proprietary  right  retained 
by    the    author   for   himself   and    his 
representatives  to  the  publication  or 
non-publication  of  Ideas   in   Its   par- 
ticular   verbal    expression.      In    this 
opinion  publication  has  been  used  In 
tne    sense  of  making  public   throuarh 

grlntlng  or  multiplication  of  copies." 
aker  v.  Llbbie,  210  Mass.  599,  606, 
97  ?vriil  109,  37  LRANS  944,  AnnCas 
1912r>   561. 

[b]  "Tb*  cOBTantloiial  •utograph 
letters  'bj  famooa  penoas  signify  on 
their  face  a  license  to  transfer. 
BquI  table  rights  may  exist  in  the 
author  against  one  who  by  fraud, 
theft  or  other  Illegality  obtains  pos- 
session   of   letters.     The   precise   in- 


quiry is  whether  Indifferent  letters 
written  by  one  at  the  time  perhaps 
little  known  or  quite  unknown,  which 
subsequently  acquire  value  as  holo- 
graphic manuscripts,  may  be  mar- 
keted as  such.  This  case  does  not 
Involve  personal  feelings  or  what  has 
been  termed  the  right  to  privacy.  4 
Harvard  Law  Review,  193."  Baker 
v,  Llbble.  210  Mass.  699,  606,  97  NI9 
109,  87  tJlANS  944.  AnnCasl912D 
561. 

4.  Origsby  V,'  Breckinridge,  2 
Bush  (Ky.)  480,  »2  AmD  609:  Baker 
V.  Llbbie,  210  Mass.  699,  97  NG  109, 
37  LRANS  944,  AnTiCasl912D  561; 
Philip  V.  Pennell,  tn07]  2  Ch.  677, 
590;  Labouchere  v.  Hess,  77  Li.  T. 
Rep.  N.  S.  669. 

"There  Is  no  authority  against  any 
use  of  letters  except  publication,  and 
that  so  far  as  authority  goes  it  is  In 
favour  of  any  use  with  that  excep- 
tion. There  is  no  warrant  for  ex- 
tending the  proprietary  right  to  pro- 
hibit publication,  and  so  far  as  there 
is  no  rule  of  law  of  general  appli- 
cation, or  created  by  special  circum- 
stances, to  prevent  that  result.  It 
seems  to  me  that  possession  of  a  let- 
ter ought  to  be  treated  as  conferring 
all  the  rights  usually  incident  to 
property."    Philip  v.  Pennell,  supra. 

6.  Baker  v.  Llbbie,  210  Mass.  699, 
97  NB  109,  37  LKANS  •44.  AnnCas 
1912D  551;  Philip  V.  Penned  [1907] 
2  Ca>.  677. 

a.  Philip  V.  Pennell,  (1907J  8  Ch. 
577;  Labouchere  v.  Bess,  77  L.  T. 
Rep.  N.  S.  66^. 

[a]  SlM  liijimetioa  aiionUI  ran 
•galast  pnltliastlon,  and  not  "from 
informing  any  person  or  persons  of 
their  or  any  of  their  contents."  La- 
Irauchere  v.  Hess,  77  L.  T.  Rep.  N. 
S.  ,559,  668. 

7.  Philip  V.  Pennell.  11907]  2  Ch. 
677.  See  Wlddemer  v.  Hubbaol.  44 
Legint  (Pa.)  262  (holding  that, 
where  the  writer  of  a  letter  author- 
izes others  than  the  person  to  whom" 
It  Is  addressed  to  read  It,  there  is 
a  publication  by  the  writer  which 
win  prevent  him  from  restraining  its 
subsequent  publication  on  the 
ground  that  it  is  a  private  commu- 
nication). _ 

8.  Philip  V.  Pennell,  [1907]  2  Ch. 
677. 

e.  Philip  V.  Pennell,  [1907]  2  Ch. 
677. 

10.  Baker  v.  Llbbie,  210  Mass. 
599,  97  NE  109,  87  LRANS  944,  Ann 
Casl912D  661. 

[a]  Implied  Ucesse  aiiA  lestztc- 
tlons.^"Commonly  there  must  be  in- 
ferred a  right  of  reading  or  showing 
to  a  more  or  less  limited  circle  of 
friends  and  relatives.  But  in  other 
Instances  the  very  nature  of  the  cor- 
respondence may  be  such  as  to  set 
the  seal  of  secrecy  upon  Its  contents. 
See  Kenrick  v.  Danube  Collieries, 
etc.,  Co.,  Ltd.,  39  Wkly.  Rep.  473. 
Letters  of  extreme  affection  and 
other  flduclary  communications  may 
come  within  this  class.  There  may 
also  be  a  confidential  relation  exist- 
ing between  the  parties,  out  of 
which  would  arise  an  Implied  prohi- 
bition against  any  use  of  the  letters, 
and  a  breach  of  such  trust  might  be 
restrained  in  equity."  Baker  v.  Llb- 
bie, 210  Mass.  599,  606,  97  NE  109, 
37     LRANS    944,    AnnCasl912D    551, 


11.  Baker  v.  Llbbie,  210  Mass, 
699,  97  NE  109,  37  LRANS  944,  Ann 
Casl912D  551. 

la.  Baker  v.  Llbbie.  210  Mass. 
699,  97  NB  109,  37  LRANS  944,  Ann 
Casl912D  561;  Simmons  v.  Hoffman; 
6  Pa.  DIst.  218. 

ia]  Baaaon  for  nUsv— "Although 
ependent  of  the  manuscript,  this 
right  involves  a  right  to  copy  or  se- 
cure copies.  Otherwise  the  author's 
right  of  publication  might  •be  lost." 
Baker  v.  Llbbie.  210  Mass.  699,  606: 
97  NE  109,  37  LRANS  944,  AnnCas 
1912D  661. 

[b]  Bight  of  laapeotlon^In  a 
proper  case  the  court  may  direct  that 
original  letters  written  by  nlaintllT 
to  .  defendant  and  received  by  him, 
of\whlch  plaintiff  neglected  to  keep 
copies,  be  submitted  to  plaintiff  for 
inspection  and  the  taking  of  copies;, 
it  being  established  to  the  satisfac- 
tion of  the  court  that  an  inspection 
of  such  letters  is  necessary  to  en- 
able plaintiff  to  prepare  his  state- 
ment. Simmons  v.  Hoffman,  6  Ba; 
Dist.   218. 

13.  Qrigsby  V.  Breckinridge.  .  2' 
Bush  (Ky.)  480,  92  AmD  609;  Baker 
V.  Llbbie,  210  Mass.  699,  97  NE  109, 
37   LRANS  944,  AnnC:asl912D  561.    . 

[a]  Bessoa  for  mis, — "A  duty  of 
preservation  would  Impose  an  unrea<- 
sonable  burden  in  the  most  instances; 
It  is  obvious  that  no  such  obligation 
rests  upon  the  receiver,  and  he  may 
destroy  or  keep  at  pleasure."  Baker 
V.  Libbie,  210  Mass.  699,  606,  97  NB 
109,  87  LRANS  944,  AnnCasl9120 
661. 

14.  Baker  v.  Llbbie,  210  Mass.' 
699,  97  NE  109,  37  LRANS  944,  Ann 
Ca.Hl912D  661;  Howard  v:  Gunn, .  32 
Beav.   462.   66   Reprint  181. 

.  [a]  Wlisecs  ths  solieitor  of  •  ooi^ 
paiiy  wrote  a  letter  to  one  of  .th^ 
stockholders  relating  to  a  guaranty 
not  to  part  with  his  shares  for  a  limi 
ited  time,  it  was  held  that  such  let-* 
ter  was  the  property  of  the  com; 
pany,  and  that  the  writer  bad  ntf 
such  property  in  it  as  would  author.^ 
Ize  him  to  have  the  publication  ,of 
it  restrained,  although  he  swore  that 
he  wrote  it  in  his  private  capacity; 
Howard  v.  Ounn,  82  Beav.  462,  6K 
Reprint  181. 

15.  Folsom  V.  Marsh,  9  F.  Ca& 
No.    4,901,   2    Story    100. 

[a]  "But  tbla  is  an  •zoepttoa  In 
favor  of  the  government,  and  stands 
upon  principles  allied  to,  or  nearly, 
similar  to,  the  rights  of  private  Ina 
dlvlduals,  to  whom  letters  are  adi 
dressed  by  their  agents,  to  use  them, 
and  publish  them,  upon-flt  and  Justl-. 
flable  occasions.  But  assuming  the 
right  of  the  government  to  publislT 
such  ofUclal  letters  and  papers,  un- 
der its  own  sanction,  and  for  pub- 
lic purposes,  I  am  not  prepared  to 
admit,  that  any  private  persons  have 
a  right  to  publish  the  same  letters 
and  papers,  without  the  sanction  of 
the  government,  for  their  own  pri- 
vate profit  and  advantage."  Folsom 
V.  Marsh,  9  F.  Cas.  No.  4,901,  2  Story 
100,  118.  

le.  Eyre  v.  Higbee,  35  Barb.  (N. 
T.)  502,  22  HowPr  198.  See  Granard 
V.  Dunkin,  1  Ball  &  B.  207  (where 
the  executors  of  the  recipient  of  let- 
ters secured  an  injunction  against 
persons  who  had  gotten  possession 
of  them  from  publishing  them). 
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his   hands."     The   persOAal   representative  of  the 
writer  may  prevent  publication." 

[$  33]  D.  Afldgnments,  Transfers,  Licenses,  and 
Ocmtnteta — ^1.  In  Ctaaend.  The  common-law  right 
of  an  author  in  his  intellectual  productions  is,  like 
any  other  personal-property  right,  assignable,  and 
he  may  sell  and  transfer  his  entire  property  to  an- 
other, or  he  may  assign  and  transfer  a  limited 
interest  therein,  less  than  the  whole  property  right.* 
The  various  rights  included  in  the  entire  ownership 
may  be  split  up  and  assigned  to  different  persons.'^ 
A  manuscript  or  a  work  of  art,  considered  as  a 
physical  object,  may  be  sold  and  transferred  to  one 
person  while  the  common-law  right  of  publication 
and  multiplication  of  copies,  or  the  right  to  obtain 
a  oopy^ht,  may  be  retained  or  transferred  to 
another.^  Sales  may  be  absolute  or  conditional, 
and  they  may  be  with  or  without  qualifications,  limi- 
tations, and  restrictions."    Observance  of  the  con- 


ditions and  restrictions  imposed  may  be  enforced 
by  injunction  based  on  the  reserved  property  right." 
Of  course,  if  the  use  authorized  or  licensed  amounts 
to  a  general  publication,  all  common-laW  rights  are 
thereby  terminated,  and  the  work  falls  into  the 
public  domain  subject  to  unrestricted  use  by  any 
member  of  the  public.*"  The  common-law  right 
passes  to  the  personal  representatives  on  the  decease 
of  the  owner,  and  may  be  bequeathed  by  will." 

[f  34]  a.  Aasi^iments  and^  Licensea  JDiatin- 
gnlshed.  A  transfer  of  the  whole  property  right  is 
an  assignment."  A  transfer  of  only  a  particular 
right  or  privilege  liess  than  the  whole  property,  or 
of  the  entire  right  for  only  a  prescribed  territory, 
is  a  license.** 

[$35]  3.  Neceaslty'  of  Writtng.  There  is  no  dis- 
tinction between  the  mode  of  assigning  this  and  any 
other  personal  property,  and  in  the  absence  of  statu- 
tory provision  to  the  contrary,  it  may  be  transferred 


-   W.    Byre  v.  HiKbee,   85  Barb.    (N. 
T.)   502,   22  HowPr  198. 
.  AsMta'of  daeaAanft  Mrtato  gwrnsiw 
tiOr  see  Eixecutors  and  Administra- 
tors  (18  Cyc  171]. 

IS.  Philip  ▼.  Pennell,  fl907]  2  Ch. 
•77;  Thompson  ▼.  Stanhope,  Ambl. 
727,  27  Reprint  478;  Lytton  v.  Devey, 
84  L.  3.  Ch.  298. 

[a1  Tb»  ehUdren  of  the  po«t 
avna  prevented  the  publication  of 
his  manuscript  letters.  Cadell  v. 
Stewart  [clt  1  Bell  Comm.  p  116 
notQ]. 

X».  Callarhan  v.  Myers.  128  U.  S. 
ei7.  t  set  177,  82  li.  ed.  647;  Harms 
V.  Stern.  229  Fed.  42,  49,  146  CCA 
S  (clt  Cyel;  American  Law  Book  Co. 
T.  Chamberlayne,  166  Fed.  313,  91 
OCA  281;  Harper  v.  Donohue,  144 
Fed.  491  (aff  146  Fed.  1023  mem,  76 
(XJA  678memJ:  Mackaye  v.  Mallory, 
12  Fed.  328;  Parton  v.  Prang,  18  P. 
Sub.  No.  10,784,  8  Cliff.  687;  Keene 
X.  Kimball.  16  Oray  (Mass.)  645.  77 
AroD  426;  Palmer  v.  De  Witt,  47  N. 
T.  682,  7  AmR  480;  Rackett  v.  Wal- 
ter, 80  Misc.  840,  142  NTS  209: 
Stem  V.  Carl  LAemmle  Music  Co.,  74 
Use.  262,  183  NTS  1082  [aff  155 
App.  Dlv.  895  mem,  189  NTS  1146 
memi;  Widmer  v.  Greene.  66  How 
Pr  (N.  T.J  91;  Oertel  v.  Wood,  40 
HowPi-  (N.  T.)  10;  Vernon  Abstract 
Co.  V.  Waggoner  Title  Co.,  49  Tex. 
Civ.   A.   144,   107   SW   919. 

"An  author  has  at  common  law  a- 
pW>perty  In  his  unpublished  works, 
which  he  may  assign,  and  In  the  en- 
joyment of  which  equity  will  pro- 
tect his  assignee  as  well  as  hlm- 
aeir."  Keene  v.  Kimball.  16  Gray 
mass.)  645,  549,  77  AmD  426  (per 
Boar,  J.).  ^ 

(a]  Botb  th*  painter  aad  tlia  pnr- 
«IU««r  from  him  has,  at  common 
law,  a  right  to  prevent  any  person 
from  copying  his  picture.  Turner  v. 
Robinson,  10  Ir.  Ch.  121  [aff  10  Ir. 
Ch.  610]. 

Aaglgsmeat  of  sl||lkt  to  oMaJa 
•opyxiclit  see  Infra  if  160-164. 

ao.  T'alge  v.  Banks,  13  Wall.  -(U. 
£1.)  608,  614,  20  L.  ed.  709;  Harper 
X,  Donohue,  144  Fed.  491  [aff  146 
Fed.  1023  mem,  76  CCA  678  mem]. 

"Independent  of  any  statutory  pro- 
vision the  right  of  an  author  In  and 
to  his  unpublished  manuscripts  is 
full  and  complete.  It  Is  hla  property, 
and,  like  any  other  property.  Is  sub- 
ject to  his  disposal.  He  may  assign 
a  qualified  Interest  In  it,  or  make 
an  absolute  conveyance  of  the  whole 
Interest."    Paige  v.  Banks,  supra. 

81.  Ford  v.  Charles  B.  Blaney 
Amusement  Co.,  148  Fed.  642;  Lucas 
V.  Cooke,  IS  Ch.   D.   872. 

[a]  Works  of  arb— The  artist  may 
assign  the  right  of  reproduction  by 
engraving  to  one  person  and  of  re- 
production by  other  means  to  an- 
other.    Lucas  V.  Cooke,  13  Ch.  D.  872. 

[b]  Oopyxlglit  and  dramatic 
(Igltta. — The  author  may  sell  the 
right    to    copyright    and    retain    the 


right  of  dramatisation.  Ford  v. 
Charles  B.  Blaney  Amusement  Co., 
148  Fed.  642.  But  see  Infra  i  187. 
99.  American  Tobacco  Co.  v. 
Werekmeister,  207  U.  S.  284,  28  BCt 
72.  52  L.  ed.  S08,  12  AnnCas  696  (aff 
146  Fed.  875,  76  CCA  647];  Stephens 
V.  Cady,  14  How.  (U.  S.)  628.  14  L. 
ed.  628;  Werekmeister  v.  American 
Llth.  Co.,  142  Fed.  827;  Werekmeis- 
ter V.  Springer  Llth.  Co..  <S  Fed. 
808;  Oertel  v.  Wood,  40  HowPr  (N. 
T.)    10.     See  also  Infra  i   38. 

93.  U.  S.— Bobbs-Merrlll  Co.  v. 
Straus,  147  Fed.  16,  77  CCA  607,  16 
LRANS  766  [aff  1S»  Fed.  166,  and 
aff  210  U.  S.  889,  28  SCt  722,  62  L. 
ed.  1086];  Harper  v.'  Donohue,  144 
Fed.  491  [aff  146  Fed.  1023  mem.  76 
CCA  678  memj;  Press  Pub.  Co.  v. 
Monroe,  73  Fed.  196,  19  CCA  429,  61 
LRA  368  [app  dism  164  U.  S.  106,  17 
SCt  40,  41  L.  ed.  8671;  Parton  v. 
Prang,  18  F.  Cas.  No.  10,784,  8  Cliff. 
687. 

Mass. — Keene  v.  Kimball,  16  Oray 
546.   77  AmD  426. 

N.  J. — Aronson  v.  Baker,  43  N.  J. 
Bq.  365.  12  A  177. 

N.  T. — Oertel  v.  Wood.  40  HowPr 
10. 

Bng. — Prince  Albert  v.  Strange.  1 
Hall  ft  T.  1,  47  Reprint  1802,  1  Macn. 
&  a.  26,  47  ISngCh  19,  41  Reprint 
1171  (in  which  celebrated  case  the 
husband  of  Queen  Victoria  prevented 
not  only  the  publication  or  etchings 
made  by  himself  and  the  queen  for 
private  circulation,  but  also  of  a 
catalogue  descriptive  of  them). 

[a]  91m  avtbor  bas  tlio  imdls 
ptUM  zlsbt  to  Ua  maavBOT^;  he 
may  withhold  it,  or  he  may  commu- 
nicate it,  and  communicating,  he  may 
limit  the  number  of  persons  to  whom 
It  Is  Imparted  and  Impose  such  re- 
strictions as  he  pleases  on  their  use 
of  It.  The  fulfillment  of  the  annexed 
conditions  be  may  proceed  to  en- 
force and  for  their  breach  he  may 
claim  compensation.  Jefferys  v.  Boo- 
sey,  4  H.  L.  Cas.  816,  10  Reprint  681. 

Tilwltsd  or  g.iiaUllad  pnbUoatloii 
see  infra  I  47. 

94.  De  Bekker  V.  Frederick  A. 
Stokes  Co.,  168  App.  Dlv.  462,  153 
NTS  1066  [mod  on  other  grounds 
157  NTS  576  (aff  219  N.  T.  673  mem, 
114  NB  1064  mem)].  See  also  infra 
f   62. 

[a]  Sestxlotad  commnnloatlon  of 
news  ttems.  It  Is  competent  for  a 
news  agency  to  collect  Information 
from  a  public  source  and  transmit  It 
to  subscribers  to  whom  It  Is  new 
on  the  terms  that  they  shall  not 
communicate  It  to  third  parties:  and 
the  court  will  Interfere  by  Injunc- 
tion to  restrain  a  subscriber  from 
communicating  such  information  to 
a  third  party  in  breach  of  his  con- 
tract, and  also  to  restrain  a  third 
party  from  inducing  a  subscriber  to 
break  his  contract  by  supplying  him 
with  such  Information  with  a  view 
of  publication.     Exchange  Tel.  Co.  v. 


Central  News.  [1897]  2  Ch.  48.  See 
also  supra  |  21. 

95.    See  infra  {  42. 

90.  Folsom  v.  Marsh,  9  F.  Caa 
No.  4.901.  i  Story  100  (where  the 
owner  of  Washington's  papers  who 
obtained  title  from  his  legatee,  was 
granted  an  injunction  against  an  In- 
fringing edition);  Palmer  v.  De  Witt, 

47  N.  T,  632,  7  AmR  480;  Thompson 
V.  Stanhope,  Ambl.  737,  27  Reprint 
476;  Queensberry  v.  Shebbpare,  2 
Bden  329,  28  Reprint  924  (where  a 
copy  of  Lord  Clarendon's  history  was 
adjudged  to  be  the  property  of  his 
descendants  nearly  one  hundred 
years  after  his  death) ;  Webb  v.  Rose 
felt  Millar  V.  Taylor,  4  Burr.  2303. 
2330,   98  Reprint  201]. 

[a]  '  A  'bequMt  of  "aU  mT_beoks" 
Includes  manuscript  notes.  Willis  v. 
Curtois,  1  Beav.  189.   17  BngCh  189, 

48  Reprint  911. 

97.  See  Assignments  |  1. 
[a]     "An    wignoe    iaalaaM    any 

person  in  whom  the  interest  of  the 
author  before  publication  is  vested, 
whether  snch  interest  is  acquired  by 
sale,  gift,  bequest,  or  by  oj>eratlon 
of  law."     8  Halsburx  L.  Bng.  p  137. 

98.  Power  V.  Walker,  3  M.  &  S. 
7,  105  Reprint  514.  See  alao  infra 
I    247. 

[a]     aratni*     of     partial     m 
BMBb— (1)    It    has    been    said,    in 
suit    in    equity,    where    the    foreign 
proprietor  of  a  drama  had  assigned 
to  plaintiff  the  right  to  produce  the 

Slay  on  the  stage  within  the  United 
tates,  that  the  transfer  could  not  b« 
regarded  as  otherwise  than  only  a 
partial  aasignment,  on  which  a  suit 
could  not  be  maintained  at  law  in 
plaintiff's  own  name.  But  it  was 
held  that,  in  a  proceeding  in  equity, 
k  limited  local  or  other  partial  as- 
signment, if  made  for  a  valuable 
consideration  by  a  person  whose 
transfer  of  the  whole  Interest  would 
have  passed  proprietorship.  Is  car- 
ried into  effect  whether  it  would 
have  been  otherwise  or  not  at  law. 
Keene  v.  Wheatley,  14  F.  Cas.  No. 
7:644,  9  AmLR  33.  (2)  "It  Is  said. 
In  Jefferys  v.  Boosey.  4  H.  L.  Cas. 
815.  978,  10  Reprint  681,  that  copy- 
right was  indivisible,  and  that  the 
owner  could  not  assign  a  part  of  the 
right,  as  to  print  in  a  particular 
place  or  country,  or  do  anything  less 
than  assign  the  whole  right  given 
by  the  English  law.  .  .  .  Bat  ; 
whether  the  Instrument  is  called  a  i 
transfer  or  a  licefise  is  not  material. 
The  plaintiff  has,  for  a  valuable  con-  ' 
sideration,  acquired  the  right  to  the 
first  publication  of  this  drama,  as 
well  as  the  right  to  represent  the 
same  upon  the  stage  in  the  United 
States,  and  it  is  a  right  of  pecuni- 
ary value.  .  .  .  But  the  plaintiff, 
under  his  transfer,  might  restrain 
the  author,  as  well  as  every  other 
person,  from  publishing  the  work 
within     the     United     States     to    his 


For  later  oaass,  dsvelopmsnta  and  ohaiiffsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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COPYBIGHT  AND  LITERARY  PROPERTY 


[18C.J.1     967. 


by  oral  eontract.''  The  copyxigrht)lav  of  tbe  United 
States  does  not  prevent  the  parol  transfer  of  what- 
ever right  a  person  has  in  a  work  before  the  taking 
out  of  the  statutory  oopyright.°°  The  requirement 
of  a  writing  contained  in  the  statute  refers  exclu- 
sively to  assignments  of  eopyrights  as  distinguished 
from  the  common-law  right. 

[$  36]  4.  Whan  Title  Paaoee.  The  time  when 
title  passes  depends  on  the  intention  of  the  parties,'^ 
as  shown  by  a  construction  of  their  contraot,"  and 
the  facts  and  circumstances  of  the  transaction.^ 
Where  the  work  is  produced  by  an  employee  hired 
to  produce  it,  title  vests  in  the  employer  as  the  work 
comes  into  existence  and  is  never  in  the  employee.^ 
Where  the  author  is  an  independent  contractor 
rather  than  am  employee,  subject  to  any  governing 
provision  in  the  contract,  title  vests  on  delivery  to, 
and  acceptance  by,  the  assignee,^ 


prejudice."  Palmer  v.  DeWltt,  47  N. 
'9.  532,   541,  7  AmR  480. 

29.  CallaKhan  v.  Myers,  128  U.  S. 
«17.  9  set  177,  32  L.  ed.  B47;  White- 
smith Music  Pub.  Co.  V.  Apollo  Co., 
139  Fed.  427  [aff  147  Fed.  226.  77 
CCA  368  (aff  209  U.  S.  1,  28  SCt  319, 
52  L.  ed.  655,  14  AnnCas  628)1; 
Black  V.  Henry  G.  Allen  Cq^  42  Fed. 
618.  9  LRA  433;  Carte  v.  Evans;  27 
Fed.  861;  Bartlett  v.  Crittenden,  2 
F.  Cas.  No.  1,076,  6  McLean  32;  Law- 
rence V,  Dana,  16  P.  Cas.  No.  8,135, 
4  CUtt.  1;  Little  v.  Qould,  IB  P.  Cas. 
Ko.  8,394.  2  Blatchf.  165;  Parton  v. 
Prantr.  18  F.  Caa.  No.  10.784,  3  Cllft. 
587;  Palmer  v.  De  Witt,  47  N.  Y. 
582.  7  AmR  480;  Tarns  v.  Witmark, 
30  Misc.  293.  63  NTS  721  raff  48  App. 
Dlv.  632  mem,  68  NTS  ill 7  mem]; 
Oertel  v.  Wood,  40  HowPr  (N.  YJ 
10  (palntlntr):  Cocks  v.  Purday,  5  O. 
B.  860,  57  ECL  860,  136  Reprint  1118: 
Turner  v.  Robinson,  10  Ir.  Ch.  121 
[alt  10  Ir.  Ch.  610]. 

[a]  AaaiiMj  to  otliar  paraonal 
pgupMtjr.  "Parsonal  property  la 
transferable  by  sale  and  delivery, 
and  there  Is  no  distinction  In  that 
respect, '  Independent  of  statute,  be- 
tween literary  property  and  property 
of  any  other  description."  Parton  v. 
Prang,  18  P.  Cas.  No.  10,784,  1  aiff. 
637,  650. 

Amattaxauttta  rMWtallj  see  Aasign- 
ments  I  66. 

SOL     Callaghan  t.  Myers,  128  U.  3. 

617.  668,  9  SCt  177.  32  L.  ed.  647; 
Black  V.  Henry  O.  Allen  Co.,  42  Fed. 

618.  9  LRA  483;  Lawrence  v.  Dana, 
15  P.  Cas.  No.  8.136,  4  Cliff.  1;  Uttle 
▼.  Gould.  15  F.  Cas.  No.  8,394.  2 
Blatchf.  166. 

"Willie,  after  the  obtaining  of  a 
coyrlght,  a  written  assignment  may 
be  necessary  to  convey  title  to  it, 
or  a  written  license  to  give  a  right 
to  reproduce  copies  of  the  copy- 
.  righted  book,  we  perceive  no  redson 
why  Myers  or  Myers  &  Chandler 
could  not  become  the  owners  by 
parol  transfer  of  whatever  right  Mr. 
Freeman,  prior  to  the  taking  of  the 
copyright,  had  to  convey.  While  the 
work  was  in  manuscript  no  written 
transfer  of  such  manuscript  from 
Mr.  Freeman  was  necessary,  because 
the  copyright  had  not  yet  been 
taken."    Callaghan    v.    Myers,    supra. 

La]  Vader  former  copyright  aot. 
— ^The  Copyright  Act  of  1831  (4  U.  S. 
St.  at  L.  436  c  16  |  9)  made  a  writ- 
ten Instrument,  signed  by  the  author 
or  legal  proprietor  In  the  presence 
of  two  credible  witnesses,  necessary 
to  a  lawful  authority  in  another  to 
print  or  publish  any  manuscript 
whatever.  But  it  was  held  that  a 
painting  did  not  come  within  this 
requirement,  and  that  the  common- 
law  property  of  the  painter  in  his 
work  passed  without  a  written  as- 
signment. Parton  v.  Prang,  18  P. 
Cas.    No.   10.784.   3  Cliff.   537. 

31.  Aaslgnmoit  of  oopyrlgbt  see 
infra  |  249. 

33L     See   cases   Infra   this    section. 

33.  OoBstmotioii  of  asBlgsnwutB 
see  Assignments  {|  116-118. 


M.     See  Assignments  |  116. 

3S.  Edward  Thompson  Co.  T. 
Clark,  109  NTS  700. 

"If  a  vendor  sells  future  acqulsi- 
tlons — in  this  case,  musical  composi- 
tions at  the  time  unwritten — the 
equitable  title  to  the  property  at- 
taches the  moment  It  comes  into  ex- 
istence and  vests  in  the  grantee." 
Harms. V.  Stem,  229  Fed.  42,  48,  49, 
145  CCA  2  Jclt  Cyc]. 

TitU  ag  Mtween  amployar  aaA  «ii- 
ployee  see  supra  9  29. 

38.  Dlelman  v.  White,  102  Fed. 
892;  Clemens  v.  Press  Pub.  Co.,  67 
Misc.  183.  122  NTS  206  (title  passes 
and  author  entitled  to  agreed  price 
on  acceptance  by  publisher). 

[a]  Contract  for  eacTolopadla 
artlaia. — "He  agreed  that  the  com- 
pany should  become  the  sole  owner 
of  the  copyright  of  said  article, 
when  It  was  written  and  delivered; 
and  subsequently  he  wrote  and  de- 
livered it  Under  these  circum- 
stances he  was  not  the  owner  of  the 
literary  property,  nor  entitled  to 
maintain  this  suit  for  a  trespass 
upon  such  property."  American  Law 
Book  Co.  V.  Chamberlayne,  166  Fed. 
313,  317,  91  CCA  28L 

37.  See  infra  t  61. 

38.  See   Infra   {    61. 
38.    Boucicault  V.   Pox,   t  P.  Caa. 

No.  1,691,  6  Blatchf.  87:  Palmer  v. 
De  Witt,  47  N.  Y.  682.  i  AmR  480; 
Frohman  v.  Pitch.  164  App.  Ply. 
231.  149  NTS  633;  Fleron  v.  iJackaye, 
14  NTS  292. 

[a]  The  pajmiMit  of  a  Jndgtaeat 
for  oaioagea  recovered  In  an  action 
for  infringement  of  a  play,  In  which 
the  price  of  a  license  Is  made  the 
measure  of  damages,  does  not  confer 
a  license  on  defendant  to  represent 
such  play,  merely  because  the  value 
of  the  license  was  made  the  measure 
of  such  Indemnity.  Keene  v.  Clarke, 
28  N.  T.  Super.  38. 

40.  Universal  Film  Mfg.  Co.  v. 
Copperman,  218  Fed.  577,  134  CCA 
306   [aff  212  Fed.   301]. 

[a]  Wlier*  a  Boeaaxlo  and  a  photo- 
play were  not  published  or  copy- 
righted the  owner  could  perform  the 
play,  or  license  others  to  perform  It, 
without  prejudice  to  Its  common- law 
ownership.  Universal  Film  Mfg.  Co. 
v.  Copperman,  218  Fed.  677,  134  (XIA 
305  [aff  212  Fed.  301]. 

41.  See   cases   supra  notes   39,   40. 
4Z.     Qoldmark   v.   Krellng,    35   Fed. 

661,  13  Sawy.  310;  Keene  v.  Wheatley, 
14  P.  Cas.  No.  7,644;  Tompkins  v. 
Halleck,  133  Mass.  32,  43  AmR  480. 
[a]  Bight  to  prodnca  drama 
wlTlun  parttcnlar  territory. — One 
Robertson  of  London,  produced  a 
drama  called  "Play"  and  assigned  to 
plaintiff  the  exclusive  right  and 
privilege  of  printing  and  publishing, 
acting  and  performing,  representing 
and  producing  the  play  on  the  stage, 
licensing  and  permitting  it  to  be 
printed,  published,  and  acted,  per- 
formed and  represented  and  produced 
on  the  stage,  within  and  throughout 
the  United  States.  Plaintiff,  as  such 
assignee,   was   protected   in   the  en- 


[(37]  6.  Ferfonning  LicenseB.  Since  mere  per- 
formanoe,  even  in  public  and  for  profit,  does  not 
constitute  a  general  publication,"  although  a  con- 
trary rule  formerly  prevailed  in  England,^  the 
owner  of  an  unpublished  dramatic,^'  or  other  like 
work,^  may  grant  performing  licenses  in  the  exclu- 
sive enjoyment  of  which  his  licensee  will  be  pro- 
tected, subject  to  the  terms  and  conditions  of  his 
license  contract."  Such  licenses  may  be  restricted 
to  performances  within  prescribed  territorial  lim- 
its," or  within  a  specified  period  of  time,**  and  such 
other  conditions  as  the  parties  agree  on  may  be 
imposed.**  A  license  to  produce  a  play  in  specified 
territory  for  a  stated  term  is  not  exclusive  unless 
so  expressed.**  An  exclusive  license  to  produce  a 
play  is  violated  by  the  author's  production  of  it  in 
moving  pictures.**  A  license  to  produce  a  work  on 
the  stage  does  not  include  a  right  to  publish  it  in 

jpyment  of  the  right  so  assigned. 
Palmer  v.  DeWitt,  47  N.  T.  612,  » 
AmR  480. 

43:  Aronson  v.  Pleckenstein,  29 
Fed.   76;  Fleron  y.  Lackaye,  14  NTS 

44.  Herbert  ▼.  Fields,  162  NTS 
487. 

4B.     Hart  V.  Cort,   83  Misc.  44.  144 

NTS  627.  ' 

[a]  Beasoa  for  ml*.— "The  lan- 
guage of  the  contract  is  plain  and 
unambiguous.  The  defendant  1« 
given  the  right  to  produce  the  play 
with  limitation  as  to  the  time  and 
place.  If  It  had  been  Intended  that 
a  further  limitation  was  to  be 
placed  upon  the  plaintiff's  rights 
over  the  play  in  the  meantime,  words 
expressive  of  that  Intention  could 
and  gOiouId  have  been  embodied  in 
the  contract."  Hart  v.  Cort,  83  Mlae. 
44,  46,  144  NTS  627. 
.  [b]  OnatOBL — (1)  A  contract  grant- 
ing a  license  to  produce  a  play  within 
the  United  States  and  Canada  dur- 
ing a  limited  term,  without  specify- 
ing whether  the  right  to  produce  the 
play  was  exclusive  or  not,  waa  not 
ambiguous  so  as  to  place  on  th« 
licensor  suing  for  the  stipulated 
compensation  the  burden  of  snowing 
that  it  waa  not  exclusive,  because  of 
an  alleged  custom  that  licenses  for 
the  production  of  a  play  by  a  well- 
known  performer  Is  deemed  exclusive 
within  the  territory  and  for  the 
period  for  which  It  is  granted,  silica 
custom  may  be'  resorted  to  only  to 
remove  an  ambiguity  and  not  t6 
create  one.  ■  Hart  v.  Cort,  83  Misc. 
44,  144  NTS  627.  (2)  "The  burden 
rested  upon  the  defendant  to  prova 
the  existence  of  such  a  well-known 
custom  that  the  parties  must  hava 
contracted  with  the  intention  and  ex- 
pectation that  it  would  apply  to  their 
contract.  In  my  opinion,  the  de- 
fendant's evidence  does  not  establish 
the  existence  of  such  a  custom.  If 
such  a  custom  exiats  it  Is  strange 
that  all  the  licenses  to  produce  a 
play  upon  wliich  Judicial  action  has 
been  sought,  either  to  restrain  the 
violation  of  defendant's  exclusive 
right  or  to  obtain  damages  for  a 
violation  thereof,  have  had  the  words 
•sole"  or  'exclusive'  inserted  before 
the  words  'right  to  produce.'  The 
fact  that  no  reference  to  such  a  cus- 
tom Is  made  in  the  various  text- 
books on  the  subject  would  in- 
ferentlally  negative  Its  existence  as 
an  open  and  well-known  custom  in 
this  particular  business."  Hart'  v. 
Cort,  83  Misc.  44,  46,  144  NTS  627. 
46.  Frohman  v.  Pitch,  164  App. 
Dlv.   231.   149  NTS  633. 

[a]  A  contract  made  before  the 
time  of  moving  pictures,  when  neither 
party  contemplated  the  production 
of  a  play  in  that  form,  granting  ex- 
clusive performing  rights  In  a  play, 
excludes  the  right  of  the  author  to 
produce  It  as  a  motion  picture  i^oto- 
play.  Frohman  v.  Fitch,  164  App. 
Dlv.  231,  149  NTS  638. 

ICovlng  i^otnres  as  lafrlngMnaBt 
of  draaaatlo  xlfllita  see  infra  S  (17. 
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print.*''  A  performing  license  may  be  implied  from 
the  nature  of  the  transaction.*^  Whether  or  not  s 
contract  has  been  concluded,  and  the  construction 
of  it,  depends  on  the  ordinary  principles  of  contracts 
generally." 

[(38]  6.  BightB  Conferred  or  Beserved."**  The 
precise  extent  of  the  rights  conferred  by  an  assign- 
ment, license,  or  contract  relating  to  intellectual 
property  depends  on  the  intention  of  the  parties," 
to  be  arrived  at  by  a  construction  of  the  transac- 
tion in  accordance  with  the  usual  rules  applicable 

,   4T.    Macklin  v.  Richardson,  Ambl. 
<94.  27  Reprint  461.  7  BRC  66. 
.    4k     Universal    Film    Mfg.    Co.    v. 
Coppemian,    218    Fed.    577,    184   CCA 
306   [aff  212  Fed.  801]. 


>    tajf    ■•!•  of  fllm  aa  ImpUad  Ueansa. 

—'"when  it  sold  a  positive  fllm, 
which  wag  the  only  means  of  per- 
forming the  play.  It  conferred  the 
I>erformlng  right  on  the  purchaser 
«nd  his  assigns.  No  one,  oy  virtue 
«t  tlyat  sale,  would  acquire  the  right 
to  re-enact  the  play  and  take  a  nega- 
tive of  it,  or  malce,  if  that  could  be 
doqe,  a  new  negative  from  the  posi- 
tive film.  This  would  be  inconsistent 
with  the  Nordisk  Company's  com- 
mon-law property  in  the  photoplay 
and  with  the  mere  performing  right 
whlchit  had  conferred  on  the  owner 
at  the  fllm.  But  exercise  of  the  per- 
forming right  by  one  or  by  many 
purchasers  of  positive  films  would 
he  entirely  conBlstent  with  the  Nor- 
cRak  Company's  common-law  prop- 
arty  in  the  play  Itself.  The  attempt, 
however,  to  annex  a  condition  as  to 
the  use  of  the  film  after  it  was  ab- 
solutely sold,  was  vain.  Such  con- 
ditions cannot  be  made  to  accompany 
an  article  throughout  its  changes  of 
ownership."  Universal  Film  Mfg.  Co. 
▼.  Copperman,  218  Fed.  677,  679,  184 
CCA  806  [aft  212  Fed.   301]. 

49.  See  generally  Contracts  {  46 
et  seq. 

[a]  0(wtz*ot  wlfh  pterwtig1it<— 
Defendant.  th«  proprietor  of  a  thea- 
ter, telegraphed  to  plaintiff,  who  had 
prepared  a  play  for  the  stage: 
VWfiat  are  your  terms  for  Fernande 
ithe  play)?  Can  I  produce  it  May 
7T"-  Plalntlft  answered:  "Twenty- 
dollars  per  night  You  can  announce 
it  for  May  7;  if  you  conclude,  will 
•end  scene  plots  to-night.  Answer." 
Defendant  replied:  "Agreed  to  terms; 
piece  announced  for  May  7;  send 
manusbript  and  plots  Immediately." 
Plalntlft  sent  the  manuscript  and 
plot,  but  defendant  did  not  exhibit 
the  piece.  It  was  held  that  a  con- 
tract existed  between  the  parties  for 
the  exhibition  of  the  play  on  May 
7,  and  that  plaintiff  was  entitled  to 
recover  '  the  price  named  for  one 
night,  and  no  more.  Schonberg  v. 
Cheney,  3  Hun  (N.  T.)  677.  67S,  6 
Thomps.  &  C.  200. 

50.  FsTfoimliig  UceDass  see  supra 
f  37;  in  copyright  cases  see  infra 
ii  266-269. 

•1.  See  cases  infra  this  section 
passim. 

Ctt.  Paige  V.  Banks,  13  Wall.  <U. 
8.)  608.  20  L.  ed.  709:  Dam  v.  Kirk 
la  Shelle  Co..  176  Fed.  902,.  99  CCA 
392,  41  L.RANS  1002,  20  AnnCas  1173 
raff  166  Fed.  689].  See  Contracts 
{  481  et'seq. 

[a]  XmpUsd  rssenrattoas;  sal*  to 
yailodlcaL— "While  It  is  probable 
that  an  author  in  assigning  the  right 
to  publish  and  vend  his  work  may 
retain  and  reserve  the  rights  of 
translation  or  draraatliatlon  (Ford 
V.  Charles  K.  Blaney  Amusement  Co., 
148  Fed.  642),  a  sale  or  assignment 
without  reservation  would  seem 
necessarily  to  carry  all  the  rights 
incidental  to  ownership.  And  a 
transactioa  in  which  an  author  de- 
livers his  manuscript  and  accepts  a 
sum  of  money  'in  full  payment  for 
story'  cannot  be  regarded  as  a  sale 
with  reservations.  The  courts  can- 
not read  words  of  limitation  into  a 


transfer  which  the  parties  do  not 
choose  to  use."  Dam  v.  Kirk  la 
Shelle  Co.,  175  Fed.  902,  904.  910.  99 
CCA  392,  41  LRANS  1002,  20  Ann 
Cas  1173  [aff  166  Fed.  689]  (In  this 
case  Ward,  J.,  dissenting,  said:  "I 
think,  however,  that  sending  a  story 
to  a  periodical  and  receiving  back  a 
check  for  the  same  is  as  consistent 
with  selling  the  story  for  publication 
in  the  periodical  only  as  it  is  with 
selling  it  outright.  If  to  this  be 
added  a  receipt  for  the  check  as  pay- 
ment in  full  for  the  story,  the  case 
is  not  advanced.  A  receipt  is  always 
open  to  explanation"). 

[b]  '  AssJgnment  of  the  xlgbt  to 
pilnt  and  pnttllah  casrtoona  and  to 
nave  them  copyrighted,  reserving 
dramatization  rights  to  the  author, 
did  not  authorize  the  assignee  to 
copyright  a  drama  or  play  based  on 
the  cartoons  or  the  situations  therein 
depicted,  whether  written  at  the  time 
of  the  assignment  or  thereafter, 
Outcault  V.  Lamar.  136  App.  Div.  110, 
119  NTS  930. 

[c]  Assigmnent  of  right  to  pro- 
dnce  play.. — An  unquallned  assign- 
ment, made  in  England,  of  the  right 
to  produce  a  play,  in  consideration  of 
a  royalty  for  each  time  it  should  be 
produced  In  London  or  elsewhere, 
was  held  to  carry  the  right  of  per- 
formance in  the  United  States,  al- 
though the  assignors  did  not  Intend 
such  effect.  Ward  v.  Moss,  N.  T. 
Dally  Reg,   March  23,  1881. 

[d]  Agancy  and  not  pxoprletor- 
■hip  was  created  by  a  contract  con- 
strued as  evidencing  that  intent. 
Daly  v.  Stetson,  118  N.  T.  269,  23  NB 
369. 

[e]  Stat*  xaports^— The  statute  of 
New  York  requires  the  copyright  In 
the  notes,  etc.,  of  the  reports  of  the 
decisions  of  the  court  of  appeals  to 
be  taken  out  by  the  state  secretary 
in  the  name  and  for  the  benefit  of 
the  state.  An  agreement  made  by 
the  secretary  and  the  state  reporter 
with  certain  publishers  for  the  pub- 
lication of  the  reports,  and  transfer- 
ring to  them  the  exclusive  benefit  of 
the  state's  copyright  in  the  matter 
furnished  by  the  reporter,  did  not 
convey  to  them  the  legal  right  to 
the    manuscript    of   a   volume    of   re- 

Sorts  prepared  by  such  reporter  after 
e  had  ceased  to  be  reporter,  al- 
though composed  in  part  of  decisions 
made  during  his  continuance  in 
ofBce.  Little  v.  Hall,  18  How.  (U.  S.) 
165.  16  L.  ed.  828. 

53.  Stephens  v.  Cady,  14  How.  (U. 
S.)    628,    14   L.   ed.   628. 

64.  American  Law  Book  Co.  v. 
Chamberlyne,  166  Fed,  318,  91  CCA 
281;  Werckmeister  v.  American  Lith. 
Co.,  142  Fed.  827,  829;  Press  Pub. 
Co.  v.  Monroe,  73  Fed.  196,  19  CCA 
429,  61  LRA  353  [app  dism  164  U.  S. 
105,  17  set  40,  41  L.  ed.  367J;  Ward 
V.  Long,  [^1906]   2  Ch.  660. 

"The  tnlng  transferred  by  Mr. 
Sadler  to  Mr.  Werckmeister  was  the 
copyright,  by  which  he  meant  what- 
ever common-law  copyright  Mr.  Sad- 
ler htul  and  whatever  statutory  copy- 
right Mr.  Werckmeister  might  be 
enabled  to  obtain  in  any  of  the 
countries  in  the  world.  It  might  well 
be  that  the  laws  of  some  countries 
would  enable  him  to  obtain  a  copy- 
right, and  of  others  not."  Werck- 
meister V.  American  LIth.  Co.,  supra. 

[a]    Sol*    appUsA.— A     court    re- 


to  like  transactions  in  respect  to  other  personal 
property.*'  The  author's  common-law  right  to  pub- 
lish or  to  restrict  publication  will  not  pass  unless 
manifestly  intended  so  to  do."  An  assignment  or 
reservation  of  the  "copyright"  in  an  nnpablished 
work  includes  the  entire  property  therein,  both  com- 
mon-law and  statutory."  A  sale  or  a  gift  of  a 
manuscript  does  not  convey  the  literary  property 
appearing  therein  or  gfive  any  right  over  it  to  the 
transferee."''  The  same  is  true  of  the  transfer  of  a 
plate  from  which  the  work  may  be  printed.**    The 

porter  furnished  rei>orts  to  certain 
publishers  under  an  agreement  "to 
furnish,  in  manuscript,  the  reports 
of  said  court  for  publication."  .  and 
that  the  publishers  "shall  have  the 
copyright  of  said  reports  to  '-hem 
and  their  assigns  forever"  vesta  the 
absolute  right  of  property  of  the 
manuscripts  in  the  publishers,  and 
does  not  merely  assign  a  copyrlfrht 
of  fourteen  years.     Paige  v.   Banks. 

13  Wall.  (U.  S.)  608,  614,  20  L.  ed. 
709  [aff  18  F.  Cas.  No.  10,671.  7 
Blatchf.   162]. 

55.  Stephens  v.  Cady,  14  How.  <T. 
S.)  628.  630,  14  L.  ed.  628;  Bartlett 
V.  Crittenden,  2  F.  Cas.  No.  1.076,  B 
McLean  32,  41;  Carter  v.  Bailex.  64 
Me.  468,  18  AmR  273:  Queensberry  v. 
Shebbeare,  2  Eden  329,  28  Reprint 
924. 

"To  make  a  gift  of  a  copy  ot  the 
manuscript  is  no  more  a  transfer 
of  the  right  or  abandonment  of  It, 
than  It  would  be  a  transfer  or  an 
abandonment  of  an  exclusive  rlirht 
to  republish,   to   give   the  copy    of   a 

firlnted  book."     McLean,  J.,  in  Bart- 
ett  V.  Crittenden,  supra. 

"Even  the  transfer  of  the  manu- 
script of  a  book  will  not,  at  common 
law,  carry  with  it  a  right  to  print 
and  publish  the  work,  without  tt\e 
express  consent  of  the  author,  as  the 
property  in  the  manuscript,  and  the 
right  to  multiply  the  copies,  are  two 
separate  and  distinct  Interests. 
Stephens  v.  Cady,  supra. 

[a]  Xnls  «pplis<U— (1)  An  injunc- 
tion was  granted  to  restrain  the 
{trinting  of  Lord  Clarendon's  unpnb- 
Ished  History  of  the  Reign  of  Char- 
les II.  which  had  been  given  by  his 
son,  the  second  Lord  Clarendon,  to 
Mr.  Gwlnn.  under  whom  defendant 
claimed,  but  not  with  the  intention 
that  he  should  publish  it.  Queens- 
berry  V.  Shebbeare,  2  Eden  329.  28 
Reprint  924:  (2)  Southey  did  not 
lose  his  rights  in  his  manuscript  by 
letting  it  remain  twenty-three  years 
in  the  possession  of  a  bookseller. 
Southey  v.  Sherwood,  2  Meriv.  435. 
36  Reprint  1006. 

Oopyilgbt  oaass  see  infra  l(  67. 
246. 

se.  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447.  16  L.  ed.  166;  Stephens 
v.    Cady,    14    How.    (U.    S.)    528,     531.  . 

14  L.    ed.    628;    Carter  v.    Bailey,    64- 
Me.   468,   18  AmR  273. 

"Lord  Mansfield  observed,  in  Millar 
V.  Taylor,  4  Burr.  2803.  2196.  98   Re- 

firint  201,  that  'no  disposition,  no 
ransfer  of  paper  upon  which  the 
composition  is  written,  nuirked,  or 
impressed,  (though  it  gives  the 
power  to  print  and  publish.)  can  be 
construed  a  conveyance  of  the  copy, 
(by  which  he  nieans  copy-right,  as 
appears  from  a  previous  part  of  his 
opinion,)  without  the  author's  ex- 
press consent  "to  print  and  publish." 
much  less  against  his  will.'  Now.  it 
seems  to  us,  that  the  transfer  of  the 
manuscript  of  a  book  by  the  author 
would,  of  itself,  furnish  a  much 
stronger  argument  for  the  inference 
of  a  conveyance  of  the  right  to  mul- 
tiply copies,  than  exists  in  the  case 
of  a  transfer  of  the  plate  in  ques- 
tion, or  of  the  stereotype  plates,  aa 
the  ideas  and  sentiments,  or  in  other 
words,  thc^  composition  and  substance 
of  the  work,  is  thereby  transferred. 
But  the  property  in  the  copy-ri^t  la 
regarded  as  a  different  and  distinct 
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sale  of  a  work  of  art,  as  a  picture  or  a  piece  of 
sculpture,  does  not.  carry  with  it  the  right  of  re- 
production or. the  right  to  license  another  to  make 
copies  or  to  secure  a  copyright,  unless  such  was  the 
evident  intent  of  the  parties;  such  right  the  artist 
retains.'^  A  mere  licensee  has  no  right  to  license 
performances  by  others  unless  so  authorized  by  the 
terms  of  his  license.**  A  contract  to  write  an  article 
for  a  publisher  may  imply  a  contract  to  publish  the 


manuscript  if  tuscepted."  And  in  sveh  case  if  it  is 
not  published  the  author  may  rescind,  and,  on  ten- 
dering back  the  price,  he  may  recover  his  mana- 
script"  In  the  case  of  an  absolute  unrestricted 
transfer  of  the  entire  property  right,  the  assignee 
takes  all  the  rights  which  the  author  originally  bad, 
and  may  do  with  respect  thereto  anything  which 
the  author  might  have  done,"  free  from  any  contitol 
or  right  of  dictation  by  the  author.'*    Such'  assignee 


right,  wholly  detached  from  the 
*  manuscript,  or  any  other  physical 
existence,  and  will  not  pass  with  the 
manuscript  unless  Included  by  ex- 
press words  in  the  transfer."  Ste- 
phens V.  Cady,  supra. 

Oopydgbt  oMies  see  infra  I  67. 

S7.  Dlelman  v.  White,  -  102  Fed. 
892;  Werckmeister  v.  Pierce,  etc., 
MfK-  Co.,  63  Fed.  445  [rev  on  other 
trrounds  72  Fed.  54.  18  CCA  431]. 

fa]  Work  •zeoaiad  oa  ooBunlasloii. 
—  If  the  commission  to  produce  a 
work  of  art  ordinarily  Imports  per- 
mission to  take  out  a-  copyright 
therein,  so  that  the  patron  may  be 
excluded  from  reproducing  it,  thfen 
this  contract  made  between  the 
United  States  and  the  complainant 
permitted  him  to  take  out  a  copy- 
right in  this  mosaic.  If.  on  the  other 
hand,  as  I  believe,  the  commission 
to  produce  a  work  of  art  imports 
unrestricted  right  of  reproduction  In 
the  patron,  then  this  contract  made 
between  the  complainant  and  the 
government,  in  and  of  itself,  im- 
ported a  denial  of  the  complainant's 
copyright.  See  Parton  v.  Prang,  18 
F.  Cas.  No.  10,784,  3  ClifT.  637.  Ttt  is 
unnecessary  to  decide  what  would  be 
the  result  of  a  purchase  and  sale  of 
a  picture,  already  copyrighted  when 
the  contract  was  first  entered  into. 
While,  however,  an  accepted  com- 
mission to  paint  a  picture  ordinarily 
imports  an  unrestricted  right  of  re- 

firoduction  in  the  patron,  it  Is  doubt- 
ess  possible,  by  apt  expressions  in 
the  contract,  for  the  artist  to  retain 
the  copyright  for  himself."  Dlelman 
V.  White.    102   Fed.    892,  895. 

(b]  Asalgnmaiit  of  p«-««*««f  ooa- 
artrmed. — If  the  sale  of  a  painting  is 
an  absolute  and  unconditional  one, 
and  the  painting  is  absolutely  and 
unconditionally  delivered  to  the  pur- 
chaser, the  whole  property  passes  to 
the  purchaser,  including  the  right  of 
reproduction  and  publication,  unless 
the  same  Is  protected  by  copyright- 
Hence,  in  a  case  where  it  appeared 
that  the  complainant,  an  artist,  for 
a  valuable  consideration  sold  a  pic- 
ture which  he  had  painted  to  the 
vendor  of  the  respondent,  and  that 
the  same  was  delivered  by  the  com- 
plainant to  the  purchaser  uncondi- 
tionally and  without  any  reservation, 
and  that  the  purchaser  from  the  com- 
plainant in  like  manner  sold  the 
picture  for  a  valuable  consideration 
to  the  respondent,  and  he  delivered 
the  same  to  the  respondent  uncondi- 
tionally and  without  any  reservation. 
It  was  held  that  defendant  acquired 
the  right  to  reproduce  copies  of  the 
paindng.  Parton  v.  Prang,  18  F.  Cas. 
No.   10,784,  3  Cliff.  537. 

68.  Heme  v.  Liiebler,  73  App.  Div. 
194,    76   NYS   762. 

[a]  Xiceaae  to  pzodadsg  mas- 
■Cer< — Where  a  contract  between  the 
author  of  a  play  and  a  theatrical  firm 
provided  that  the  Arm  should  have 
the  exclusive  right  to  produce  the 
play  for  a  certain  period,  during 
which  it  was  not  to  be  published  In 
any  manner,  but  was  to  remain  in 
manuscript,  and  to  be  used  only  for 
production  by  the  Arm  wko  should 
produce  the  play  continuously  during 
the  prescribed  period;  that  the  actors 
were  to  be  subject  to  the  author's 
approval,  and  the  play  was  to  be 
produced  only  In  flrst-class  theaters; 
and  that  on  termination  for  any 
cause,  all  rights  in  the  play  were  to 
revert  to  the  author,  it  was  held  that 
the  firm  had  the  right  to  produce  the 
play  only  with  companies  organized 
by  Itself,  and  no  right  to  license  other 


theaters  or  stock  companies  to  pro- 
duce it.  although  such  licensing  was 
for  the  purpose  of  avoiding  heavy 
losses.  Harne  v.  Llebler,  78  App. 
Div.    194,    78   NTS   762. 

B8.  Morang  v.  Le  Sueur,  45  Can. 
S.  C.   96.  AnnCa8l912B  602. 

[a]  OoBstractioB  of  ooatoaot,— 
"In  the  absence  of  Elngllsh  author- 
ities on  the  subject,  I  referred  to  the 
French  books  which  treat  at  great 
length  of  such  contracts  as  we  are 
now  considering.  The  majority  of 
French  writers,  and  among  them 
some  of  the  most  eminent,  such  as 
PardessuB,  held  that  the  obligation  to 
publish  Is  always  to  be  considered  as 
an  implied  term  in  every  contract  for 
the  purchase  of  the  manuscript  of  a 
book;  but  admitting  with  the  minor- 
ity that  a  contract  might  be  drawn 
wnlch  would  transfer  the  whole  prop- 
erty in  the  manuscript  to  the  pur- 
chaser so  that  it  would  be  in  his 
power  to  retain  it  in  his  possession 
for  his  own  personal  use,  all  the 
French  authorities  admit  that  where, 
as  In  the  present  case,  the  parties 
have  chosen  to  leave  so  much  to  in- 
tendment and  implication,  the  court 
should  give  to  the  contract  a  con- 
struction wide  enough  to  include  the 
obligation  to  publish,  that  being, 
generally  speaking,  the  more  prob- 
able intention  of  the  parties,  as  It 
was-  In  this  case  their  admitted  In- 
tention at  the  inception  of  their 
negotiations.  See  Pandectes  Fnin- 
calses,  vbo.  Propriety  lltt4raire,  Nos. 
1912  and  1913,  PouiUet.  Propriety 
lltt«ralre,  2nd  ed.,  No.  808.  ...  It 
cannot  be  denied  that  by  the  appel- 
lant's refusal  the  respondent  was  de- 
prived of  the  chief  consideration 
which  moved  him  to  write  the  manu- 
script, that  is  the  benefit  to  his  lit- 
erary reputation  resulting  from  pub- 
lication. Tindal  C.  J.  in  Planchfi  v. 
Colbum,  8  Blng.  14,  21  ECL  424,  131 
Reprint  806,  5  C.  ft  P.  68,  24  BCL 
452-  .    .      The     whole     question 

rests  upon  the  construction  of  the 
contract  and  not  upon  any  special 
rights  of  either  authors  or  publishers 
apart  from  contract."  Morang  v.  Le 
Sueur,  46  Can.  S.  C.  96,  98,  103,  Ann 
Casl912B  602  (per  Davis,  J.). 

ea  Morang  v.  Le  Sueur,  45  Can. 
S.  C.  95,  AnnCael912B  602. 

61.  Dam  V.  Kirk  la  Shelle  Co.,  17S 
Fed.  902,  99  CCA  392,  41  LRANS  1002, 
20  AnnCas  1173  [aff  166  Fed.  689]; 
American  Law  Book  Co-  v.  Chamber- 
layne,  166  Fed.  313,  91  CCA  281;  Mal- 
lory  V.  Mackaye,  86  Fed.  122  [mod 
on  other  grounds  92  Fed.  749,  34  CCA 
8631;  De  dekker  v.  Frederick  A. 
Stokes  Co.  168  App.  Div.  452,  158 
NYS  1066  [mod  on  other  grounds  167 
NYS  576  (aff  219  N.  Y.  673  mem.  114 
NB  1064  mem)]:  Jones  v-  American 
Law  Book  Co.,  126  App.  Div.  519.  109 
NYS  706;  Hackett  v.  Walter,  80  Misc. 
840,  142  NYS  209;  Carlton  Illus- 
trators V.  Coleman,  [1911]  1  K.  B. 
771;  In  re  Jude's,  Musical  Composi- 
tions, [1907]  1  Ch.  651;  Ward  v.  Long, 
[1906]  2  Ch-  550;  Ward  V-  Beeton, 
L.  R-  19  Eq-  207;  Cox  v.  Cox,  11  Hare 
118,  45  EngCh  118,  68  Reprint  1211; 
Lee  V.  Olbbings,  67.  L.  T.  Rep.  N.  S. 
263.  ' 

[a1     Bnla    angled. — (1)     "Before 

Eassing  on,  let  me  Inquire  what  has 
een  assigned  to  them?  On  that  I 
can  have  no  hesitation  for  a  moment. 
They  stipulated  to  give  200[£1  for  the 
complete  copyright.  It  appears  that 
they  did  contemplate  the  production 
of  this  book  in  a  serial  form.    They 


did  not  fulfil  that  intention.  They 
thought  It  better  not  to  do  so.  If  I 
am  right,  they  were  masters  of  the 
position.  They  might  do  as  they 
pleased,  and  tney  did  not  publish  U 
in  serial  form.  I  cannot  see  my  way 
to  cutting  down  the  words  'complete 
copyright'  so  as  to  include  any  one 
form  or  any  number  of  forms  and 
exclude  any  others.  It  seems  to  me 
that  the  writer  of  that  letter  used 
words  which  were  of  the  most  oom>- 
prehensive  description,  and  they  have 
only  one  meaning,  namely,  that  thev 
were  to  have  the  entire  copyright." 
Ward  V.  Long,  [1906]  2  Ch.  650,  558. 
(2)  "Construing  the  agreement  wlUi 
reference  to  the  surrounding  circum- 
stances, as  we  are  entitled  to  A6,  1 
am  satisfied  that  its  subject-matter 
was  not  the  copyright,  but  the  sol^ 
and  exclusive  right  of  printing  an4 
publishing  certain  existing  works  iit 
volume  form,  and  perhaps,  though  I 
am  more  doubtful  as  to  this,  .in  their 
existing  form,  namely,  as  a  series. 
That  right  is  entirely  different  frona 
the  copyright  In  the  series..  If  tha 
copyright  were  assigned,  that  would 
erive  the  assignee  the  full  power  of 
publishing  the  various  composltiona 
included  in  any  way  he  chose,,  eithe:^ 
separately  or  together,  or  in  part.f' 
In  .re  Judd's  Musical  Compositional 
[1907]   1  Ch.   651,  66}.  -  - ; 

es.  Paige  V.  Banks,  IS  Wall.  ^n. 
S.)  608,  20  L.  ed.  709;  American-  Law 
Book  Co.  V.  Chamberlayne,  166  Fed. 
313,  91  CCA  281:  Jones  v,  American 
Law  Book  Co..  126  App.  Div.  619,  108 
NYS  706;  Clemens  v.  Press  Pub.  C&, 
67  Misc.  183,  185,  122  NTS  20<:  .WaM 
V.  Beeton,  L.  R.  It  Eq,  207;  Archbol^ 
V.  Sweet,  6  C.  &  P.  219^  24  BCL  5AK; 
Cox  V.  Cox,  11  Hare  118,  46.EngOv 
118,  68  Reprint  1211;  aQlla,Dcs. .  V, 
Dent,  88  L.  T.  Rep.  N..S.  368:  iLeoJL 
Qibbings,  67  L.  T.  Rep.  N.  a. 263,-  ,-; 

"Title  to  the  manuscript*  hav^fiR 
passed  by  the  completed  oantiyMst. 
made  on  August  8,  1909,  the  de^Qil- 
ant  was  not  obligated  to  'nubUsb  It  at 
all,  nor  could  plaintiff  compel  or  pr!^. 
vent  its  publication,  with  or  without 
his  name.  The  objection^  refuse 
and  wishes  of  the  plaintiff  after  parti 
ing  with  the  title-  In  the  -proMi^ 
may  betray  the  eccentricities  of  th6 
author,  but  they  have  no  greater 
weight  in  law  than  the  wishes  ot^i 
stranger  to  the  transaction,  ai^tei;  It, 
was  consummated."  Clemens-,  -'-w. 
P-ress  Pub.  Co.,  supra  (pen  Gayegarii 

[a]  Bnoyolopadla  i^ioi^j^n) 
Plaintiff  contracted  to  writs  jAR 
article  on  the  law  of  evidence,  and  to 
deliver  the  same  for  a  stated  com- 
pensation to  defendant  for  pulilicat" 
tlon  In  its  cyclopedia  Defendant 
was  to  become  owner  of  the  copy- 
right, plaintiff  reserving  only  the 
right  to  make  use  of  the  material  and 
memoranda  collected  by  him  In  any 
manner  which  did  not  infringe  oh 
or  Interfere  with  such  oopyrlght.. 
Plaintiff  wrote  and  delivered  only 
part  of  the  article  which  defendant 
revised,  completed,  and  published 
with  a  truthful  statement  of  author- 
ship and  editorship.  Whep .  the 
manuscript  was  written,  and  de- 
livered plaintiff  ceased  to  have  any 
literary  property  therein  and  could 
not  maintain  trespass  because  of  th<9 
manner  In  Which  the  article  was  pub- 
lished. American  Law  Book  Co.  V,. 
Chamberlayne.  166  Fed.  813,  91  CCA 
281  [dist  Press  Pub.  Co.  v.  Monroe, 
73    Fed.    196,    19    CCA    429.    6f  LRA 
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may  publish  or  refrain  from  pnblishing,**  or  he  may 
pablish  only  a  part  and  not  the  whole,**  or  he  may 


publish  with  additions,  ehanges,  and  revisions,**  with 


S6t  (app  dlsm  164  U.  S.  105,  17  SCt 
40,  41  L.  ed.  367)].  (2)  An  author 
of  an  encyclopedic  article   who- has 


trMusferred  the  entire  property 
therein  to  the  proprietor  of  the  en- 
cyclopedia cannot  restrain  publica- 
tion of  it  without  his  name  as 
Author.  Jones  v.  American  Law  Book 
Co.,  125  App.  Dlv.  619.  109  NYS  706. 
(b]  Oontraiy  view, — "I  cannot 
MTee  that  the  sale  of  the  manuscript 
of  a  book  la  subject  to  the  same  rules 
aa  the  sale  of  any  other  article  of 
oommerce,  e.  >.,  paper,  grain  or  lum- 
ber. The  vendor  of  such  things  loses 
all  dominion  over  them  when  once 
th«  contra<:t  is  executed  and  the  pur- 
ohaser  may  deal  with  the  thing 
which  he  has  purchased  as  he 
ohooses.  It  is  his  to  keep,  to  alien- 
ate or  destroy.  But  it  will  not  be 
oontended  that  the  publisher  who 
bouKht  the  manuscript  of  'The  Life 
of  Oladstone,'  by  Morley,  or  of  Crom- 
well by  the  same  author,  might  pub- 
lish the  manuscript,  having  paid  the 
«,uthor  his  pnriee,  with  such  emenda- 
tions or  additions  as  might  per- 
chtoce  suit  his  politioal  or  religious 
views  and  give  them  to  the  world  as 
those  of  one  of  the  foremost  pub- 
llclstB  of  our  day.  Nor  could  the 
Author  be  denied  by  the  publisher 
the  right  to  make  corrections,  in 
dates  or  otherwise,  if  such  correc- 
tions were  found  to  be  necessary  for 
blstorlcal  accuracy;  nor  could  the 
manuscript  be  published  in  the  name 
«t  another.  After  the  author  has 
parted  with  his  pecuniary  interest  in 
the  manuscript,  he  retains  a  species 
4>f  personal  or  moral  right  in  the 
prodnct  of  his  brain.  Lyon  Cnn, 
note  to  Sirey,  1881,  1.26."  '  Morang 
V.  Le  Sueur,  46  Can.  S.  C.  95,  97, 
AnnCasigi2B    602.'    See    also    supra 

i  i*. 

asolnatf*  eogatxol  of  maXbot  see 
•upra  t  <• 

'  68>  Clemens  v.  Press  Pub.  Co.,  67 
Misc.  183,  122  NTS  206;  Hole  v.  Brad- 
bury, 13  Ch.  D.  186,  896.  Compare 
Uorang  v.  Le  Sueur.  45  Can.  S.  C. 
n,  An]>Casl912B  602  [dlsm  app  20 
Ont.  U  584,  15  OntWR  706]  (holding 
ifaat  on  refusal  of  an  employer  to 
publish,  the  author  Is  entitled  to  re- 
scind and  to  recover  the  manuscript. 
Btrong  dissenting  opinions  were  de- 
livered). 

"If  the  copyright  had  passed,  it 
would  have  placed  it  in  the  absolute 
power  of  the  firm  and  their  suc- 
cessors to  publish  or  not  to  publish 
.the  book."     Hole  v.  Bradbury,  supra. 

"An  assignment  of  copyright  im- 
poses no  obli^tion  on  the  part  of 
the  assignee  to  publish,  unless  it  is 
*  t»nn  of  the  agreement  that  the 
work  shall  be  published  bv  him. 
This  Is  so  even  when  the  only  con- 
sideration for  the  assignment  is  pay- 
ment hy  royalty  or  a  share  of  the 
proflts."     8  Halsbury  L.  Eng.  p  159. 

(a]  Bote  appUwl<— Plaintitr  as- 
signed his  copyright  in  certain  songs 
to  the  defendant  company  In  consid- 
•ratlon  of  a  royalty  to  be  peild  op 
every  copy  sold  by  the  company. 
The  songs  were  published  in  the 
Weekly  Dispatch  with  the  knowledge 
and  approval  of  the  defendant  com- 
pany, and  the  plaintiff  sought  to  re- 
cover royalties  In  respect  of  the  pub- 
lication and  sales  of  the  songs  by 
the  proprietors  of  the  newspaper. 
Warrington,  J.,  held  that  the  assign- 
ment of  copyright  was  unconditional, 
except  as  to  payment  of  royalties  on 
sales  by  the  defendant  company, 
which  was  under  no  obligation  to 
publish  the  songs;  and  that  plaintiff 
was  not  entitled  to  royalties  on  sales 
made  by  third  persons,  who  were  not 
agents  of  the  defendant  company. 
NichoUs  v.  AmalgamMed  Press, 
[1907]  (unreported,  stated  in  8  Hals- 
bury  L.  Bng.  p  159). 

64.    In  re  Jude's  Musical  Composi- 


tional [1907]  1  Ch.  661;  Lee  v.  Gib- 
bings,  67  L.  T.  Rep.  N.  S.  263,  264. 

"There, is  no  law  compelling  a  man 
to  publish  the  whole  work,  because 
he  nas  the  Copyright  in  the  whole 
work,  nor  can  he  be  prevented  from 
publishing  extracts  from  the  work; 
whether  it  is  right  for  him  to  publish 
extracts  without  saying  that  they 
are  extracts,  whether  he  can  publish 
the  work  In  a  mutilated  form  with- 
out indicating  in  the  text  tliat  the 
work  luLS  been  mutilated,  is  a  ques- 
tion to  my  mind  of  some  difllculty, 
but  the  question  resolves  Itself  into 
this:  Does  he  thereby  injure  the  au- 
thor's reputation?  what  is  the  au- 
thor's remedy,  his  remedy  in  law? 
His  remedy  in  law,  Is.  I  think,  un- 
doubtedly libel  or  nothing."  Lee  v. 
Gibblngs,    supra    (per   Kekewlch,    J.). 

"A  serious  question  was  then  ad- 
verted to — but  It  is  one  which  does 
not  arise  in  this  case — how  far  a 
party  who  had  purchased  a  manu- 
script has  a  right  to  alter  it.  and 
produce  it  in  a  mutilated  form?  how' 
far,  in  a  case  in  which  the  property 
baa  completely  passed,  it  is  to  be  as- 
similated to  a  case  of  goods  sold  and 
delivered,  and  thenceforward  in  the 
complete  dominion  of  the  purchaser? 
A  ijualifled  contract  may  be  made; 
an  essay  may  be  supplied  to  a  maga- 
zine or  an  encyclopsdia.  on  the  un- 
derstandilng  that  It  is  to  be  published 
entire;  and  it  may  be  accepted  by  the 
editor,  and  paid  for  as  what  it  pur- 
ports to  be.  In  the  instance  of  an 
essay  which  has  l}een  accepted  in 
that  shape,  the  question  might  arise 
whether  any  curtailment  could  lie 
allowed  under  that  special  contract. 
But  here  there  is  no  such  special 
contract.  "The  contract  is  that  the 
Plaintiff  shall  supply  the  Defendant 
with  the  matter  which  is  required,  in 
such  a  form  as  to  enable  the  Defend- 
ant to  publish  it  as  his  own.  I  can 
And  no  circumstances  from  which 
any  such  special  contract  as  I  have 
mentioned  can  be  Inferred.  The 
Plaintiff  has  Indeed  sought  to  make 
it  a  stipulation  that  his  contribution 
of  the  legal  materials  sliall  not  be 
published  otherwise  tlian  entire;  but 
this  stipulation  has  no  foundation  In 
the  original  contract,  upon  which  his 
case  rests.  It  may  well  be  that  this 
part  of  the  work  may  suffer  in  value 
froih  the  alterations  made  by  the  De- 
fendant; but  no  one  will  probably 
expect  to  find  the  law  set  forth  with 
any  great  amount  of  precision  in  a 
work  issued  by  a  house  agent  for  the 
guidance  of  his  customers  in  deal- 
ings of  a  simple  character.  If  any 
such  mistakes  should  occur  in  the 
legal  portion  of  the  work  as  the 
Plaintiff  apprehends,  he  will  have  the 
remedy  In  his  own  hands,  by  correct- 
ing the  errors  In  a  subsequent  work. 
In  which  hs  may  publish  his  treatise 
In  a  distinct  form."  Ck>z  v.  Cox,  11 
Hare  118,  134.  46  EngCh  118,  68  Re- 
print 1211. 

6S.  American  Law  Book  Co.  v. 
Chamberlayne,  165  Fed.  313,  91  CCA 
281;  Carlton  Illustrators  v.  Coleman, 
[1911]  1  K.  B.  771;  Ward  v.  Beeton, 
L.  R.  19  Eq.  207;  Sweet  v.  Bennlng, 
16  C.  B.  469,  81  ECL  469,  139  Reprint 
838;  Archbold  v.  Sweet.  5  C.  &  P.  219, 
24  ECL  636:  Cox  v.  Cox.  11  Hare  118. 
46  EngCh  118.   68  Reprint  1211, 

(a]  Szwmstlo  composition. — "This 
agreement  conveyed  in  specific  terms 
the  entire  title  in  the  play  to  the  de- 
fendant Walter.  As  the  owner 
thereof  he  was  free  to  change,  recast 
and  modify  to  any  extent  Its  con-, 
tents.  He  had  a  right  to  contract 
for  the  production  of  the  play  In  any 
form  he  desired."  Hackett  v.  Walter, 
80  Misc.  340,  341,  142  NTS  209. 

[b]  Where  aa  author  falls  to  com- 
plete a  sezlal,  in  breach  of  contract, 
the  publisher  may  complete  It  by 
employing  another  author.      Stiff   v. 


Caasell,  2  Jur.  N.  8.  348. 
[c]     Owaor  not  sdltor  ■npxtaoa. — 

(1)  The  proprietors  of  the  copyright 
In  a  journal  are  not  bound  to  Insert 
any  articles  which  the  editor  may 
think  fit,  andl  the  court  has  refused 
to  restrain  them  by  injunction  from 
Interfering  with  the  editor,  or  from 
Inserting,  altering,  or  omitting 
articles  which  he  thought  advisable 
to  be  inserted  therein.  C!rookes  y. 
Fetter,  6  Jur.  N.  S.  1131,  1133  (where  - 
the  court  said:  "I  am  not  aware  of 
any  case  in  which  the  Court  lias 
sanctioned  any  such  doctrine  as  that 
attempted  to  be  laid  down.  It  ap- 
pears to  me  that  it  would  lead  to  a 
great  amount  of  dllflculty  it  the 
owners  of  a  copyright  in  a  journal 
were  bound  to  insert  everything 
which  the  editor  thought  fit.  Every 
one  would  allow  that  they  would  not 
be  bound  to  Insert  any  libellous  mat- 
ter. How  is  the  Court  to  draw  the 
line,  and  to  determine  how  far  the 
owners  of  the  copyright  may  inter- 
ffere  with  the  discretion  of  the 
editor?  I  have  heard  nothing  suflT- 
clently  strong  to  Induce  me  to  say 
that  I  ought  to  give  over  the  Journal 
entirely  to  the  control  of  the  plain- 
tiff, and  restrain  the  defendants  from 
altering  the  article  which  he  may 
contribute  to  the  Journal.  The  mat- 
ter resolves  Itself  into  this — If  the 
defendants  unduly  interfere  with  the 
functions  of  the  editor,  or  he  improp- 
erly Introduces  matter  which  is  in- 
jurious to  the  journal,  the  best  course 
Is  to  have  It  settled  by  an  action  at 
law,  and  to  leave  It  to  a  Jury  to  de- 
termine the  amount  of  the  damages"). 

(2)  "He  had  absolutely  sold  to  the 
Plaintiffs  the  right  to  use  the  name  of 
"Beeton's  Annual,  and  if  he  was  so 
very  anxious  that  nothing  should  be- 
published  under  his  name  which  had 
not  received  his  sanction,  the  contra<?l 
should  have  gone  much  beyond  what 
it  did;  and  he  should  have  said  that 
with  regard  to  'Beeton's  Annual'  he 
should  be  the  editor  of  it  and  should 
have  the  control  of  it,  and  nothing 
should  be  inserted  In  It  of  which  he 
did  not  approve.  If  he  had  had  that 
right,  if  there  had  been  that  stipula- 
tion, he  would  have  been  entitled- to 
come  to  this  Court  and  say.  This 
contract  they  have  entered  Into  with 
me,  but  nevertheless.  In  defiance  of 
it,  they  are  going  to  publish  a  wotk 
under  my  name  which  I  have  not 
sanctioned,  and  the  contents  of  which 
I  entirely  disapprove,  and  it  is  In 
violation  of  the  contract  Into  which 
they  have  entered.'  But  there  is 
nothing  of  the  kind;  nothing  ap- 
proaching to  it  In  any  way  is  to  be 
found  In  the  contract.  He  had  gtvea 
them  the  absolute  right  to  sell  the 
publication  under  the  name  of 
'Beeton's  Annual,'  and  he  has  not 
stipulated  that  he  shall  have  any 
control  whatever  over  that  publica- 
tion. What,  then,  is  he  bound  to  do? 
He  is  txiund  to  give,  as  I  read  this 
contract,  his  best  attention  to  the 
conduct  of  the  Plaintiffs'  buslneiis. 
They  are  the  masters,  and  he  is  the 
servant.  He  Is  the  servant  of 
Messrs.  Ward  tt  Lock  In  this  sense, 
that  he  was  receiving  a  salary  from 
them,  he  was  bound  to  conduct  their 
business  as  they  thought  fit,  and  had 
no  right  whatever,  In  my  opinion,  to 
dictate  In  what  form  they  should 
publish,  what  works  they  shonld 
publish,  or  who  should  publish  either 
that  publication  or  any  other  they 
thouRht  'fit  to  bring  out.  ...  I 
am  clearly  of  opinion  that  the  Plain- 
tiffs had  a  perfect  riicht  to  con- 
tinue the  publication  under  the  name 
of  'Beeton's  Annual.'  and  to  Insert  la 
It  such  matters  as  they  thought  were 
best  calculated  to  promote  their  in- 
terests. Mr.  Beeton  has  taken  an  en- 
tirely erroneous  view  in  thinkint 
that  he  has  any  veto  as  to  wliat  the 
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or  vithont  the  author's  name,**  Bubject  only  to  the 
rule  that  the  original  author  must  not  be  held  out 
as  being  the  author  jresponsible  for  the  t^ork  in  its 
changed  or  revised  form."  An  author  may  maintain 
an  action  at  law  for  the  injury  to  his  reputation  as 
an  author  arising  from  false  representations  as  to 
his  authorship  of  a  work,"*  or  from  the  publication 
of  his  work  in  a  mutilated  "form."  Any  contract 
restrictions  as  to  the  form  and  style  of  publication 
must  be  observed.'"'  Where  author  and  publisher 
made  a  contract  for  publication  under  a  certain 
name,  publication  of  the  work  in  connection  with 
other  volumes 'under  a  different  name  was  a  breach 
of  contract,  entitling  the  author  to  damages  and 
an  injunction.^^ 

[$39]  7.  Oontracts  Qenorally.  The  ordinal^ 
considerations  applicable  to  contracts  generally^' 
apply  to  contracts  of  authors  and  publishers  or 
producers.^  An  author  is  liable  in  damages  for 
breach  of  a  contract  to  furnish  a  manuscript  for 


publication.'*  But  a  contract  to  write  a  book  is 
a  personal  one  which  is  discharged  by  the  author's 
death  before  performance;  his  personal  representa- 
tives cannot  be  held  liable  thereon.'*  An  author 
or  plajrwright  whose  production  is  an  infringement 
is  liable  to  his  licensee  for  damages  suffered  by  the 
latter  by  reason  of  the  infringement  in  an  action 
grounded  on  a  false  representation  of  authorship 
and  originality.'*  A  contract  to  publish  in  a  par- 
ticular form  facts  disclosed  for  a  biography  im- 
plies a  n^ative  covenant  not  to  publish  such  facts 
in  any  other  form."  Under  a  contract  to  print  And 
furnish  a  given  number  of  copies  of  an  uncopy- 
righted  work,  the  printer  cannot  be  restrained  from 
selling  additional  copies  made  by  him  at  the  sanie 
time  for  his  own  benefit.'*  Contracts  imposing  only 
reasonable  limitations  on  an  author's  or  a  publish- 
er's freedom  of  action  are  not  void  as  in  restraint 
of  trade  or  against  public  policy."  Unless  there  id 
a  negative  covenant  in  the  agreement  between  au- 


contents  of  the  publication  (hall 
be.  .     He  never  seems  to  have 

got  rid  of  the  Idea  that  because  his 
name  was  associated  with  It.  there- 
fore It  was  hia  property;  a  most 
erroneous  view,  as  erroneous  as  he 
could  have  taken."  Ward  v.  Beeton, 
L.  R.  19  Bq.  207,  218,  220,  222  (per 
Sir  R.  Mallns,  V.  C). 

[d]  VabUsbn's  IwMMh  of  ooatiaoC 
wltli  author  for  wtiw  adltloB^— Where 
the  publisher  has  acquired  the  au- 
thor's copyright,  the  issuance  of  a. 
new  edition  prepared  by  a  different 
editor,  although  in  breach  of  a  con- 
tract with  the  original  author  by 
which  he  was  to  edit  it.  Is  no  ground 
for  an  Injunction,  but  the  author  Is 
entitled  to  damages  for  breach  of 
contract.  Oollancs  v.  Dent  88  L.  T. 
Rep.  N.  S.  368. 

6&     See  supra  |  24. 
87.     See  supra  {  34. 
68.     See  'supra  I  24. 
60.     See  supra  |  24. 
TCfc     American    Law    Book    Co.    v. 
Chamberlayne.   165  Fed.  313,  91  CCA 
481;     De     Bekker     v.     Frederick     A. 
Stokes    Co.,    168    App.    Dlv.    452,    163 
NTS  1066  [mod  on  other  grounds  157 
NTS  678  (afr  219  N.  T.  673  mem,  114 
NE    1064    mem)]:    Herbert   v.    Fields, 
162   NTS   487;  Planche  vJ  Colburn,   8 
Blng.    14,    21    ECL    424,    131    Reprint 
305,   6  C.  &  P.  58,  24  BCL  462. 

[a]  BMwoa  for  mto.^— "It  was  part 
of  the  contract,  however,  that  the 
work  should  be  published  In  a  par- 
ticular shape;  and  if  it  had  been  de- 
livered after  the  abandonment  of  the 
original  design,  it  might  have  been 
published  in  a  way  not  consistent 
vrlth  the  Plaintiff's  reputation,  or  not 
at  all.  .  .  .  The  considerations  by 
vrhich  an  author  is  generally  actu- 
a.ted  In  undertaking  to  write  a  work 
are  pecuniary  profit  and  literary  rep- 
utation. Now,  it  is  clear  that  the  lat- 
ter may  be  sacrificed.  If  an  author, 
who  has  engaged  to  write  a  volume 
of  a  popular  nature,  to  be  published 
in  a  work  intended  for  a  juvenile 
class  of  readers,  should  be  subject  to 
have  his  writings  published  as  a  sep- 
arate and  distinct  work,  and  there- 
fore liable  to  be  judged  of  by  more 
severe  rules  than  would  be  applied  to 
a  familiar  work  intended  merely  for 
children.  The  fact  was,  that  the  De- 
fendants not  only  suspended,  but 
actually  put  an  end  to,  The  Juvenile 
Library;'  they  had  broken  their  con- 
tract with  the  Plaintiff."  Planche  v. 
Colburn,  8  Blng.  14,  16,  16,  21  KCL 
424.  181  Reprint  305.  5  C.  &  P.  68, 
«4  feCL  462  (per  Tlndal,  C.  J.). 

71-  De  Bekker  v.  Frederick  A. 
Stokes  Co.,  168  App.  Dlv.  452,  153 
NTS  1068  [mod  on  other  grounds  167 
NTS  676  (att  219  N.  T.  673  mam,  114 
NE  1064  mem)T:  Planche  v.  Colburn, 
*  Blng.  14.  21  ECI.  424,  131  Reprint 
306,  6  C.  &  P.  68,  24  ECL  462. 
T8.     See  Contracts  ante  p  214. 


?3.     See  cases  Infra  this  note. 

[a]  A  contract  to  writ*  ssvaral 
books  on  a  royalty  basts  was  held  to 
be  entire  and  not  separable.  Clark  y. 
West.  137  App.  Dlv.  23,  122  NTS  880 
[aff  201  N.  T.  669  mem,  95  NB  1126 
mem.  without  passing  on  whether 
the  contract  to  write  several  books 
was  entire  or  severable!  (construing 
contract  to  write  law  books). 

[b]  Oontraet  to  prodoea  plsy. — 
(1)  "The  contract  required  the  de- 
fendant to  produce  the  play  in  as 
proper  a  form  as  was  consistent  with 
the  necessities  of  production  In  a 
Urst-class  theater.  He  was  under 
obligations  to  give  the  play  a  fair 
trial  and  do  what  he  could  to  make  It 
reasonably  successful.  If  he  failed 
to  do  this  he  violated  the  contract 
and  rendered  himself  liable  for  the 

.86,000,  even  If  the  play  In  his  hands 
did  not  prove  to  be  reasonably  suc- 
cessful. If  the  failure  of  the  play 
to  be  successful  was  due  to  the  de- 
fendant's own  neglect  of  duty  he 
should  not  be  heard  to  allege  such 
failure  to  defeat  the  p^aintlfrs  right 
to  recover  the  purchase  price 
thereof."  Ellis  v.  Thompson,  1  App. 
Dlv.  606,  608,  37  NTS  468.  (2)  "By 
the  terms  of  the  agreement  the  plain- 
tiff sold  to  the  defendant  the  exclu- 
sive right  to  give  performances  of 
the  plays  for  thirty  consecutive 
weeks,  commencing  on  or  about  Mon- 
day, October  22,  1883;  one  perform- 
ance was  to  be  given  each  night  dur- 
ing that  period  and  the  defendant 
agreed  to  pay  the  plaintiff  the  sum 
of  $200  each  week  for  thirty  consecu- 
tive weeks,  commencing  on  the  first 
Saturday  after  the  performances  be- 
gan. "The  performances  began  as 
contemplated  by  the  agreement  and 
for  five  weeks  the  contract  price  was 
paid.  If,  after  that  time,  the  de- 
fendant neglected  or  refused  to  pro- 
duce the  plays,  it  was  a  breach  of 
the  contract  on  his  part  and  does  not 
shield  him  from  his  obligation  to  pajr 
the  stipulated  price  for  each  week 
thereafter,  until  the  end  of  the  thirty 
consecutive  weeks  mentioned  in  the 
contract.  It  therefore  appears  to  us 
that  the  motion  was  properly  de- 
nied." Daly  V.  Stetson,  118  N.  T. 
269.  273,  23  NE  369.  (3)  A  contract 
to  write  a  vaudeville  sketch  acknowl- 
edging payment  of  a  sum  to  be  de- 
ducted from  royalties  to  be  paid  for 
seventy  weeks,  whereupon  the  sketch 
was  to  become  the  purchaser's  sole 
property,  did  not  require  payment  of 
the  royalties  unless  the  sketch  was 
produced.  Kennedy  v.  Rolfe,  174 
App.  Dlv.  10,  160  NTS  93.  (4)  A  con- 
tract by  which  defendant  agreed  to 
write  a  play  and  plaintiff  agreed  to 
produce  It,  beginning  at  a  specified 
date,  but  containing  no  express  lim- 
itation of  the  time  within  which  de- 
fendant must  complete  the  play,  was 
construed  as  requiring  completion  in 
ample  time  to  have  It  properly  re- 


hearsed before  presentation  to  the 
public  on  the  date  fixed.  Teamans 
V.  Tannehlll,  16  NTS  958. 

[c]  The  phrase  "stock  theatsrs," 
used  in  a  contract  with  regard  to  th'o 
production  of  a  drama,  means 
theaters  supporting  stock  companies 
which  produce  the  successes  of  flrst- 
class  theaters  after  their  drawing 
powers  have  been  exhausted-  on  the 
stages  of  such  theaters.  Heme  v. 
Llebler,  78  App.  Dlv.  194,  197,"  18 
NTS  762. 

[dl  A  pubUshsr  wbo  rwwrrtd  tlie 
Tight  to  rslect  a  contribution,  pro- 
vided he  did  not  con.sider  it  up  to  the 
proper  standard,  and  also  the  right 
to  make  editorial  changes,  could  re- 
ject a  contribution  arbitrarily,  unless 
perhaps  such  rejection  was  with  a 
fraudulent  intent.  Walker  v.  Ed- 
ward Thompson  Co.,  37  App.  Div.  688, 
G6  NTS  828. 

74.  Oale  v.  Leckie,  8  Stark.  107,  S 
ECL,  337. 

[a]  KMURtre  of  daaaafM.— 'The 
main  question,  therefore,  for  your 
consideration  is  the  amount  of  the 
damages;  you  will  no  doubt  in- 
demnify the  plaintiffs  against  th» 
expenses  which  they  have  Incurred  in 
paper  and  printing;  it  is  a  waste  Of 
time  to  say,  that  to  this  fhey  are  en- 
titled in  the  strictest  justice.  The 
sum  of  90[£1  has  been  stated  by 'the 
witnesses  as  the  amount  of  the  .profit 
which  would  probably  have  been  de-' 
rived  from  the  first  edition,  an4  it 
Is  doubtful  whether  It  would  hav& 
reached  a  second."  Gale  v.  Leckie,  2 
Stark.  107,  110,  3  ECL  337,  888.  (per 
Lord  EHlenborough). 

75.  Marshall  v.  Broadhurst,  1 
Cromp.  &  J.  403,  148  Reprint  1480. 

76.  Klrke  la  Shelle  Co.  v.  Arm- 
strong, 173  App.  Dlv.  232, 169  NTS  868. 

77.  Colgate  v.  White,  180  Fed.  882 
(holding  that  injunction  will  lie  to 
enforce  such  Implied  negative  cove- 
nant); Llndsey  v.  Le  Sueur,  27  Ont. 
L.  688  [app  dism  29  Ont.  L.  648,  15 
DomLR  809,  6  OntWN  407). 

78.  State  V.  State  Journal  Co.,  75 
Nebr.  275,  106  NW  434,  »  LRANS 
174,  13  AnnCas  264. 

[a]  mulfl  avplisd. — Where  defend- 
ant printed  ana  manufactured,  to  sell 
for  its  own  benefit,  volumes  of  the 
reports  of  the  supreme  court  of  the 
state,  containing  matter  not  pro- 
tected by  copyright,,  and  unlawfully 
used  manuscripts  and  other  property 
intrusted  to  Its  care  to  enable  it  to 
perform  its  contract  to  manufacture 
specified  volumes  for  the  state,  this 
would  not  give  the  state  title  to 
books  so  unlawfully  produced  so  as 
to  enable  It  by  injunction  to  prevent 
defendcuit  from  disposing  of  the 
books,  or  entitle  the'  state  to  an  ac- 
counting of  the  proceeds  of  such  sale. 
State  V.  State  Journal  Co.,  75  Nebr. 
275,  106  NW  434,  »  LRANS  174,  18 
AnnCas  264. 

n.    Daly  V.  Stetson,  IIS  N.  T.  M», 
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thor  and  publiaher,**  the  author  may  write  and 
pnblish,'^  and  the  publisher  may  issue,"  a  com- 
peting -work  on  the  same  subject.  But  an  express 
covenant  against  doing  so  will  be  enforced  by  in- 
janetion.**  Rescission  of  a  contract  of  sale  is  gov- 
erned by  ordinary  considerations.^  Fraud  is  a 
snfBeient  g^und  for  TeBcission,""  but  mere  improvi- 
denee  is  not."  Persons  dealing  with  literary  prop- 
erty •  are  bound  by  equities  of  which  they  have 
notice.^'  But  on  the  principle  that  an  assignee 
stands  in  his  assignor's  shoes,  and  takes  no  better 
title  than  his  assignor  had,**  it  has  been  held  that, 


S3  NB  369;  Ward  T.  Beetdn.  U  R.  1» 
Eq.  207;  StlfT  v.  Cassell,  2  Jur.  N.  8. 
348  (agreement  to  write  exclusively 
for  plaintiff's  publication  for  the 
term  of  one  jrear  enrorced  by  Injunc- 
tion); Morris  V.  Colman.  18  Ves.  Jr. 
437.  34  Reprint  382;  Alnsworth  v. 
■Bentley.  14  Wkly.  Rep.  630.  See  also 
generally  Contracts  {  418;  Monopo- 
lies [27  Cyc  888]. 

(af  Jk^ieMBoit  aot  to  pabUah  par- 
tlCTiiar  olaas  of  work. — ^An  agreement 
by  a  publisher  not  to  publish  in  the 
future  a  magazine  of  a  particular 
description  is  analogous  to  an  agree- 
ment by  a  tradesman  not  to  deal  in 
a,  particular  article,  and  like  this  lat- 
ter agreement  is  not  void  as  a  too 
Seneral  restraint  of  trade.  Ains- 
WDrth  ▼.  Bentley,  14  Wkly.  Rep.  630. 
.     M.    See  Infra- 1  <>• 

81.  Rooney  v.  Kelley,  14  Ir.  C.  L. 
168. 

[a]  ZUnatratioii. — A  bookseller  hav- 
ing agreed  with  an  author  for  an  edi- 
tion of  a  history  to  be  written  by  the 
latter  In  four  volumes,  and  having 
<ibtained  subscriptions  for  all  that 
could  fall  Within  his  edition,  was 
held  not  entitled  to  prevent  the  au- 
thor from  publishing  a  continuation 
of  the  history  which  embraced  part 
Vt  the  period,  and  also  some  of  the 
matter  contained  in  the  last  of  the 
four  volumes.  Blackle  v.  Alkman,  5 
Shaw  371. 

as.  Hogg  v.  Klrby.  8  Ves.  Jr.  216, 
33  Reprint  336  (per  Lord  Chancellor 
Bldon). 

83.  Ward  v.  Beeton,  L.  R.  IS  Eq. 
307;  Barfleld  v.  Nicholson,  2  Sim.  & 
St.  1,  1  BngCh  1,  67  Reprint  245 
(ilgainst  publisher,  with  notice  of 
•econd  work).  See  also  infra  |  62 
text  and  note  9S. 

84.  See  Cancellation  of  Instru- 
ments 9  C.  J.  p  1164;  Contracts 
({  620-691:  Sales  138  C^c  1271. 

85.  Hackett  v.  Walter.  80  Misc. 
340,  142  NTS  209  (where  evidence  in 
a  playwright's  action  to  enjoin  the 

.  production  of  a  play  which  was  the 
Joint  work  of  defendant  and  himself 
was  held  insufficient  to  show  that  he 
had  been  induced  by  fraud  to  part 
with  Ills  interest  in  such  play). 

88.  Hackett  v.  Walter,  80  Misc. 
'340;  142   NTS  209. 

'  [a]  OonstOaratloa  for  Mtto  of  play. 
— That  a  playwright  may  have  used 
popr  Judgment  in  selling  his  interest 
in  a  play,  which  subsequently  proved 
ve/y  profitable  to  the  buyer,  entitles 
him  to  no  relief  from  the  courts. 
Hackett  v.  Walter,  80  Misc.  340,  142 
NTS  209. 

87.  Harms  v.  Stem,  222  Fed.  E81 
faff.  231  Fed.  645,  145  CCA  531  (and 
vacating  order  on  reh  229  Fed.  42,  49, 
145  CCA  2)1:  Maurel  v.  SnJth.  220 
Fed.  196;  Erohman  v.  Fitch,  164  App. 
Dlv.  231,  149  NTS  633;  Murphy  v. 
(Christian  Press  Assoc.  Pub.  Co.,  38 
'App.  Div.  426,' 56  NTS  597;  Stem  v. 
'Carl  Laemmle  Music  Co..  74  Misc. 
262.  263.  133  NTS  1082  [aff  155  App. 
Div.  895  mem,  139  NTS  1146  mem]. 
.  •'fitie  .{o  (he  song  is  claimed 
through  a  contract  with  Solman  by 
'which  plaintiffs  acquired  the  exclu- 
sive right  to  -every  song  composed 
by  him  wholly  or  in  part  for  a  cer- 
tain period  of  years.  Within  this 
IMriod  the  song  was  composed,  and 


the  defendant,  with  knowledge  of  the 
contract  and  without  plaintiffs'  con- 
sent, published  it.  To  enjoin  and  ac- 
count for  the  proilts  this  action  is 
brought."  Stem  v.  Carl  Laemmle 
Music  C!o.,  supra  (sustaining  a  de- 
murrer to  a  defense  alleging  copy- 
right in  defendant). 

88.  Harms  v.  Stem,  831  Fed.  646, 
647,  145  C!CA  631.  See  also  Assign- 
ments ti   146,   166. 

"The  plaintiffs  in  this  suit  who 
have  succeeded  to  his  rights  by  suc- 
cessive assignments  can  claim  in 
this  court  no  greater  rigtits  than 
Romberg  the  assignor  could  himself 
assert.  If  Romberg,  having  entered 
into  this  valid  agreement  to  sell  and 
assign  to  these  defendants  the 
musical  production  herein  Involved, 
and  having  repudiated  his  agreement 
and  taken  out  a  copyright  in  his  own 
name,  heA  then  come  into  a  court  of 
equity  to  obtain  an  injunction  as 
against  these  defendants,  restraining 
them  from  publishing  the  song,  could 
he  have  succeeded?  If  he  could  not, 
the  plaintiffs  in  this  suit  are  not  en- 
titled to  an  injunction  for  they  stand 
in  his  shoes.  As  assignees  their 
rights  are  subject  to  the  equities  of 
these  defendants  as  against  Romberg 
the  assignor."   Harms  v.  Stem,  supra. 

89.  Hartns  v.   Stem,    229   Fed.   42, 

145  <X;A  2  [order  vacated  on  reh  231 
Fed.  646,  146  C«A  631];  Ward  v. 
Long.  [1906]  2  Ch.  660. 

[a]  Bale  aitplled..— "That  contract 
provided  that  defendants  should  have 
the  sole  and  exclusive  production 
rights  for  all  operettas,  musical  com- 
edies, farces  with  music,  etc.,  which 
Mr.  Romberg  may  write  during  the 
course  of  the  next  five  years.  It 
also  provided  that  defendants  should 
have  the  'sole  and  exclusive  publish- 
ing rights  of  all  compositions  which 
he  may  write  during*  the  same 
period.  The  contract  bound  the  de- 
fendants to  pay  Romberg  specific 
royalties  on  the  publications.  The 
defendants  allege  that  the  musical 
composition  was  written  within  the 
five-year  period  named  in  the  con- 
tract, and  that  the  plaintiff  in  the 
Wintergarden  Company,  before  the 
respective  assignments  to  them  of 
this  composition,  had  full  knowledge 
of  the  contract  and  of  defendants' 
right  thereunder,  and  took  subject 
thereto.  That  the  plaintiff  and  the 
plaintiff's  assignor  had  notice  is  not 
denied.  But  the  fact  of  the  notice 
is  unimportant,  as  the  assignees 
would  take  subject  to  the  equities 
whether  with  or  without  notice. 
This  principle,  however,  would  not 
prevent  the  vesting  of  the  legal  title 
to  the  composition  in  the  plaintiff. 
Moreover,  the  legal  title  to  a  copy- 
right vests  in  the  person  in  whose 
name  the  copyright  Is  taken  out.  It 
may,  however,  be  held  by  him  in 
trust   for   the    true   owner,    and    the 

?ueBtlon  of  true  ownership  is  one  of 
act,  dependent  upon  the  circum- 
stances of  the  case."  Harms  v. 
Stern,  229  Fed.  42,  46,  146  CCA  2 
[order  vacated  on  reh   231   Fed.   645, 

146  (DCA  631]. 

UoMisu  tmdar  oepyrlglit  see  infra 
i  259. 

Agre«me&t  to  assign  eagfttght  see 
infra  i  261. 


where  an  author  makes  a  valid  contract  to  aasign 
future  works  not  yet  written  or  composed,  a  sub- 
sequent assignee  under  an  assignment  made  after 
the  work  comes  into  existence  takes  subject  to  the 
prior  equity,  whether  he  took  with  or  without 
notice."  As  such  a  contract  is,  at  most,  only  an 
equitable  assignment,*"  it  is  di£9eult  to  reconcile  this 
holding  with  the  long  established  rule  that,  where 
equities  are  equal,  the  legal  title  will  prevail."^  To 
be  valid,  a  contract  for  rights  in  an  author's  fntnre 
works  must  be  supported  by  s  valuable  considera- 
tion,*' and  be  limited  as  to  time.**    There  must  be 

to.  Harms  v.  Stem,  229  Fed.  42. 
145  CCA  2;  Ward  v.  Long,  [1906]  2 
Ch.  660  (per  Kekewich.  J.).  See  also 
generally  Assignments  {17. 

[a]  Bavltalila  saslgBinsat — ri)  a 
contract  to  assign  the  copyriAt  in 
a  work  to  be  written  is  a  good  equi- 
table assignment.  Ward  v.  Long. 
[1906]  2  Ch.  560.  (8)  "The  contract 
'sold,  assigned,  and  tntnsferred'  the 
right  'to  print,  publish,  and  sell'  all 
compositions  which  Romberg  'might 
write'  during  a  period  of  five  yekm 
from  the  date  of  agreement.  Such 
an  agreement  could  not  operate  at 
law  to  vest  the  legal  title  in  the  de- 
fendants to  these  compositions,  for 
the  reason  that  the  compositions 
were  not  at  the  time  in  existence. 
.  .  .  But,  while  the  contract  was 
without  effect  at  law  as  a  contract  of 
sale,  it  operated  as  an  executory 
agreement  to  selL  Whitehead  v. 
Root,  2  Mete.  (Ky.)  634,  587;  Parsons 
on  Contracts,  vol.  1,  p.  439;  36  Cyc 
46.  And  while  the  agreement  could 
not  be  specifically  enforced,  it  im- 
posed upon  Romberg  an  obligation  to 
perform  it,  and  the  breach  of  the 
agreement  could  be  redressed  In  ah 
action  for  damages."  Harms  v. 
Stern,  229  Fed.  43,  49,  146  CCA  3  (cit 
Cyc]. 


M.  See  Equity  [16  Cyc  138].  It 
should  be  noted  that  in  Harms  v. 
Stern.  229  Fed.  42,  49.  146  CCA  2. 
no  affirmative  relief  was  granted  in 
aid  of  the  prior  equity.  The  court 
merely  stayed  its  hand  and  refused 
an  injunction  in  aid  of  the  subse- 
quent equity  as  an  exercise  of  dis- 
cretion. The  parties  were  loft  free 
to  assert  their  respective  legal  rights 
at  law. 

M.  Harms  v.  Stern,  229  Fed.  42. 
146  (XIA  2  [vacating  order  on  reh  231 
Fed.  646,  146  CCA  631]. 

M.  Harms  v.  Stern.  829  Fed.  42. 
145  CCA  2  (vacating  order  on  reh  831 
Fed.  646,  146  CCA.  631]. 

[a]  ▼■Itdlty  of  ooatzaot  for  fntoi* 
woAs. — "It  would  seem  that  an 
agreement  made  by  an  author  assign- 
ing his  interest  in  any  future 
musical  compositions  he  might  com- 
pose, if  supported  by  a  valuable  con- 
sideration and  limited  in  time,  is  as 
much  entitled  to  be  sp«cifica<ly  en- 
forced as  agreements  made  by  a 
patentee  who  assigns  all  future  im- 
provements on  a  patented  device. 
Mississippi  QIass  Co.  v.  Fransen.  141 
Fed.  610,  74  <X;A  136,  b  AnnCas  707. 
And  see  Birkery  Mfg.  Co.  v.  JoneSL 
71  Conn.  113,  40  A  817.  Such  an 
agreement,  it  may  be  conceded,  might 
be  invalid  if  an  author  undertook 
for  a  present  consideration  to  give 
an  exclusive  right  in  all  writings 
which  he  might  at  any  time  in  the 
future  produce.  Such  an  agreement 
might  be  contrary  to  public  policy 
and'  void,  just  as  an  agreement  by  aa 
Inventor  transferring  to  another  a 
right  in  all  inventions  he  might  at 
any  time  thereafter  make  might  be 
void.  Aspinwall  Mfg.  Co.  v.  GilL  » 
Fed.  697.  But  in  this  case  the  com- 
poser Romberg  was  to  be  pcUd  roy- 
alties on  his  compositions  as  ther 
were  produced  and  sold,  so  that  the 
incentive  to  produce  'was  not  talien 
away,  and  the  contract  'was  not  un- 


ForlaMi;  eases,  developmeata  and  diaacos  in  the  law  see  cumulative  Annotations,  sam4  title,  page  and  note  number. 
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mutuality  of  obligation.** 

[i  40]  E.  PnltUcation— 1.  Effect  of  PaUication 
— a.  At  Oommon  Law.  It  seems  to  be  established 
that  by  the  early  lav  of  England  an  author's  ri^ht 
of  property  in  his  literary  productions  was  not  lim- 
ited to  his  unpublished  works,  and  that  prior  to  1710, 
when  the  statute  of  Anne"  became  a  law,  an  author 
of  a  liteiiary  composition,  and  his  assigns,  had  by 
the' common  law  the  sole  right  of  mnltipWing  copies 
and  publishing  the  same  in  perpetuity. 

[$41]  b.  Under  Copyright  LBgialati<Hi.  At  one 
tiuke  it  was  held  in  England  that  not  only  did  an 
author  have  an  original  perpetual  oommon-law  right 


of  property  in  his  work,  btUi  that  the  statute  of 
Anne  which  declared  that  an  author  should  have 
the  sole  right  of  publishing'  his  intelieotual  produc- 
tions for  a  specified  period  and  gave  a  remedy 
against  piracy,  was  only  cumulative,  merely  gi'^i^ 
additional  remedies  for  the  violation  of  the  rigfat.*^ 
But  later  English  decision^  establish  the  doctrine 
that,  whatever  may  have  been  the  rights  of  an 
author  prior  to  the  enactment  of  the  statute  of 
Anne,  the  rights  of  an  author  to  his  published 
works  could  not,  after  the  passage  of  that  act,  be 
asserted  on  his  common-law  right,  but  only  by 
virtue  of  and  for  the  time  limited  by  the  statute."* 


Umitad  In  time.  We  do  not;  how- 
ever, decide  any  of  these  queatlons 
new,  and  it  Is  not  Important  to  the 
defendants  how  this  court  might 
have  decided  them  if  the  defendants 
were  not  estopped  from  presenting 
them  by  the  New  York  judgrment." 
Harms  ▼.  Stem,  22(  Fed.  42,  48,  146 
CCA  2  [order  vacated  on  reh  231 
Fed.  845,  146  CCA.  6S1]. 

94.  Harms  v.  Stern,  231  Fed.  C46, 
145  CCA  621. 

MntnaUtyi 
Generally  see  Contracts  |J  179-192. 
Injunction    aeralnst    breach    see    In- 
junctions [22  Cyc  8601. 
Special   performance   of  see   Specific 

Performance  [36  Cyc  «21]. 

96.     St.  8  Anne  c  19. 

98.  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284.  28  SCt 
72.  62  L.  ed.  208,  12  AnnCas  596; 
Holmes  v.  Hurst,  174  U.  S.  82,  19  SCt 
<06.  43  L.  ed.  904;  Wheaton  v.  Peters, 
8  Pet.  (U.  S.)  691,  8  L.  ed.  1065;  Ton- 
son  V.  Walker,  3  Swanst  672,  36  Re- 
print 1017  (where  early  cases  grant- 
InK  injunctions  are  enumerated). 

[a]  aarly  ooounum  law<— (l)  Be- 
tween the  years  1736  and  1752,  the 
court  of  chancery  granted  at  least 
five  Injunctions  restrafnlng  the  pi-i 
racy  of  printed  books  which  were  not 
under  the  protection  of  the  statute. 
Siyre  v.  Walker  [cit  Millar  v.  Taylor, 
4  Burr.  2303,  2326,  98  Reprint  201]; 
Motte  V.  Faulkner  [cit  Millar  v.  Tay- 
lor, supra];  Walthoe  v.  Walker  [cit 
ailllar  V.  Taylor,  supra]-  Tonson  v. 
W^alker,  S  Swanst.  672,  676,  676.  36 
Reprint  1017  (dt  Millar  v.  Taylor, 
supra]:  Eyre  v.  Walker, [cit  Tonson 
V.  Walker,  supra];  Motte  y.  Faulkner 
{cit  Tonson  v.  Walker,  supra];  Wal- 
thoe V.  Walker  [cit  Tonson  v.  Walker, 
supra].  (2)  These  decisions  are  viv- 
idly and  entertainingly  reviewed  by 
Mr.  Birrell  In  his  account  of  the  Sta- 
tioners' struggle  to  establish  copy- 
right as  property  instead  of  a  privi- 
lege. Hfs  conclusion  is  that  copy- 
right did  not  exist  at  common  law. 
Birrell  Copyright  p  99  et  seq.  (3) 
In  the  case  oi  Millar  v.  Taylor,  4 
Burr.  2303,  98  Reprint  201,  decided  in 
17C9,  the  question  of  what  property 
an  author  had  in  his  literary  wnrk 
at  common  law  came  squarely  before 
the  court  of  king's  bench.  The  copy- 
right secured  by  the  statute  of  Anne 
had  expired.  Three  of  the  four 
Judges  were  of  the  opinion  that  not 
only  did  an  author  have  aq  original 
perpetual  common-law  right  of  prop- 
erty In  hlB  literary  work,  which 
groperiy  was  not  lost  by  publication, 
ut  that  this  common-law  right  was 
not  taken  away  by  the  statute.  (4) 
In  the  case  of  Donaldson  v.  Beckett, 
2  Bro.  P  C.  129,  146.  1  Reprint  837 
[cit  Millar  V.  Taylor,  supra],  on  an 
appeal  to  the  house  of  lords,  the 
Judges  were  called  upon  for  their 
opinions  on  five  questions,  the  fourth 
or  which  was  as  follows;  "Whether 
the  author  of  any  literary  composi- 
tion, and  his  assigns,  had  the  sole 
right  of  printing  and  pubUshli^g  the 
same  In  perpetuity  by  the  common 
law?"  This  question  was  answered 
in  the  affirmative  by  seven  of  the 
eleven  Judges.  See  comments  on  this 
case  in  Boosey  v.  Jefferys,  6  Bxoh. 
580,  692,  156  Reprint  676  [rev  4  H.  L. 
Caa.  816,  10  Reprint  681];  and  Drone 


Copyright  pp  37-42.  (6)  The  exclu- 
sive right  of  multiplying  copies  "was 
not  reserved  by  the  common  law." 
Bobbs-Merrill  Co.  v.  Straus,  147  Fed. 

15,  19,  77  CCA  807,  15  L.RANS  768 
[aff  210  U.  S.  339,  28  SCt  722,  62  L. 
ed.  1086]. 

VI.  Holmes  v.  Hurst,  174  U.  S.  82, 
19  SCt  606,  43  L.  ed.  904;  Millar  v. 
Taylor,  4  Burr.  2303,  2326,  98  Reprint 
201;  Osborne  v.  Donaldson,  2  Eden 
327,  28  Reprint  924  (point  held  too 
doubtful  for  Injunction  and  sent  to 
law);  Eiyre  v.  Walker  Lfilt  Millar  v. 
Taylor  supra]:  Motte  v.  Falkner 
[cit  Millar  V.  Taylor,  supra]:  Wal- 
thoe V.  Walker  [eft  Millar  v.  Taylor, 
supra] :  Tonson  v.  Walker,  3  Swanst. 
672,  38  Reprint  1017  [cit  Millar  V. 
Taylor,  4  Burr.  2303,  2326,  98  Re- 
print 2011.  See  also  Tonson  v.  Col- 
lins, W.  Bl.  301,  96  Reprint  189  (an 
action  on  the  case  wnere  all  the 
early  decisions  are  reviewed.  It  was 
argued  by  Wedderburn,  Thurlow, 
Blackstone,  and  Tales  before  Lord 
Mansfield  who  reserved  it  for  argu- 
ment before  all  the  judges.  It  was 
ultimately  dismissed  without  deci- 
sion, because  found  to  be  a  collusive 
action);  Drone  Copyright  p  8  et  seq; 
"Is  Copyright  Perpetual?"  10  AmLR 

16.  Arilcle  by  Judge  James  O. 
Pierce,  6  So.  L.  Rev.  N.  S.  420. 

"Notwithstanding  this  act,  how- 
ever, the  chancery  courts  continued 
to  hold  that,  by  the  common  law  and 
independently  of  legislation,  there 
was  a  property  of  unlimited  duration 
in  printed  books.  This  principle  was 
affirmed  so  late  as  1769  oy  the  Court 
of  King's  Bench  in  the  very  carefully 
considered  case  of  Millar  v.  Taylor, 
4  Burr.  2303.  98  Reprint  201,  In  which 
the  right  of  the  author  or  'Thomp- 
son's Seasons,'  to  a  monopoly  of  this 
work,  was  asserted  and  sustained." 
Holmes  v.  Hurst.  174  U.  S.  82,  86,  19 
SCt  606,  43  L.  ed.  904. 

[al  MUlar  ▼.  Taylor;  Sonaldaon 
T.  BeokaM.— "Perhaps,  no  topic  In 
England  has  excited  more  discussion, 
among  literary  and  talented  men, 
than  that  of  the  literary  property  of 
authors.  So  engrossing  was  the  sub- 
ject, for  a  long  time,  as  to  leave  few 
neutrals,  among  those  who  were  dis- 
tinguished for  their  learning  and 
ability.  At  length,  the  question, 
whether  the  copy  of  a  book  or  liter- 
ary composition  belongs  to  the  au- 
thor at  common  law,  was  brought 
before  the  court  of  king's  bench,  in 
the  great  case  of  Millar  v.  Taylor, 
4  Burr,  2303,  98  Reprint  201.  This 
was  a  case  of  great  expectation;  and 
the  four  Judges,  in  giving  their 
opinions,  seriatim,  exhausted  the 
argument  on  both  sides.  Two  of  the 
judges,  and  Lord  Mansfleld,  held, 
that,  by  the  common  law,  an  author 
had  a  literary  property  In  his  works; 
and  they  sustained  their  opinion  with 
very  great  ability.  Mr.  Justice 
Tates,  In  an  opinion  of  great  length, 
and  with  an  ability,  if  equalled,  cer- 
tainly not  surpassed,  maintained  the 
opposite  ground.  Previous  to  this 
case,  injunctions  had  Issued  out  of 
chancery  to  prevent  the  publication 
of  certain  works,  at  the  instance  of 
those  who  claimed  a  property  In  the 
copyright,  but  no  decision  had  been 
given.  And  a  case  had  been  com- 
menced, at  law,  between  Tonson  and 
Collins,  on  the  same  ground  and  was 
argued  with  great  abfllty,  more  than 


once,  and  the  court  of  king's  bench 
were  about  to  take  the  opinion  of  all 
the  judges,  when  they  discovered 
that  the  suit  had  been  brought  by 
collusion,  to  try  the  question,  and  it 
was  dismissed.  This  question  Was 
brought  before 'the  house  of  lords,  in 
the  case  of  Donaldson  v.  Beckett,  2 
Bro.  P.  C.  129,  1  Reprint  187  [cit 
Millar  V.  Taylor.  4   Burr.   2303.   2408. 

98  Reprint  201].  Lord  Mansfleld,  be- 
ing a  peer,  through  feelings  of  dell> 
cacy,  declined  giving  any  opinion. 
The  eleven  Judges  gave  their  opinions 
on  the  following  points.  1st.  Whether 
at  common  law,  an  author  of  any 
book  or  literary  composition,  had 
the  sole  right  of  first  printing,  and 
publishing  the  same  for  sale;  and 
might  bring  an  action  against  any 
person  who  printed,  published  and 
sold  the  same,  without  his  consent? 
On  this  question,  there  were  ei^t 
judges  in  the  affirmative,  and  threa 
in  the  negative.  2d.  If  the  author 
had  such  right,  originally,  did  tha 
law  take  it  away,  upon  his  printing 
and  publishing  such  book  or  literary 
composition;  and  might  any  person, 
afterwards,  reprint  and  sell,  for  his 
own  benefit,  such  book  or  literary 
composition,  against  the  will  of  the 
author?  This  question  was  answered 
in  the  affirmative,  by  four  judges, 
and  in  the  negative  by  seven.  8d. 
If  such  action  would  have  lain,  at 
common  law,  is  it  taken  away  by  the 
statute  of  8  Anne;  and  is  an  author, 
by  the  said  statute,  precluded  from 
every  remedy,  except  on  the  founda<- 
tlon  of  the  aafd  statute,  and  on  the 
terms  of  the  conditions  prescribed 
thereby?  Six  of  the  judges,  to  five, 
decided  that  the  remedy  must  be 
under  the  statute.  4th.  Whether  the 
author  of  any  literary  composition, 
and  his  assigns,  had  the  sole  right 
of  printing  and  publishing  the  same 
in  perpetuity,  by  the  common  law? 
Which  question  was  decided  in  favor 
of  the  author,  by  seven  judges  to 
four.  6th.  Whether  this  right  is  any 
way  impeached,  restrained  or  taken 
away,  by  the  statute  of  8  Anne?  Six 
to  five  judges,  decided  that  the  right 
is  taken  away  by  the  statute.  And 
the  lord  chancellor  seconding  Lord 
Camden's  motion  to  reverse,  the  de- 
cree was  reversed.  It  would  appealr 
from  the  points  decided,  that  a  ma- 
jority of  the  judges  were  In  favor  of 
the  common-law  right  of  authors,  but 
that  the  same  had  been  taken  away 
by  the  statute."  Wheaton  v.  Peters, 
8  Pet.   fU.  S.)   591.  664.  8  L.  ed.  1068. 

98.  Caird  v.  Slme,  12  App.  Caa. 
326;  MacmiUan  v.  Kahn  Bahadur 
Shamsul  Ulama  M.  Zaka,  [1896]  19 
Indian  L.  R.  (Bombay)  667;  Donald- 
son V.  Beckett,  2  Bro.  P.  O.  129,  1 
Reprint  837  [olt  Millar  v.  Taylor,  4 
Burr.  2303,  2408,  98  Reprint  201]; 
Reade  v.  Conquest,  9  C.  B.  N.  3.  766, 

99  ECL  766,  142  Reprint  297;  Osborne 
V.  Donaldsofi,  2  Eden  827,  28  Reprint 
924;  Colbum  v.  Simms,  2  Hare  543, 
24  BngCh  643,  87  Reprint  224;  Jef- 
ferys V.  Boosey,  4  H.  L.  Cas.  816,  10 
Reprint  681:  Rooney  v.  Kelley.  14  Ir. 
C.  L.  158;  Chappell  v.  Purday,  14  M. 
&  W.  303,  163  Reprint  491;  (l^adell  v. 
Robertson,  6  Paton  AppL  Cas.  493; 
Beckford  v.  Hood.  7  T.  R.  630,  827, 
101  Reprint  1184. 

"In  Beckford  v.  Hood,  supra.  Lord 
Kenyon  says,  'All  arguments  in  the 
support  of  the  rights  of  learned  men 
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In  the  United  States,  although  there  was  some  oon- 
ftiot  of  judicial  pinion  in  the  ease  where  the  ques- 
tion first  arose,  the  law  is  now  well  settled  in 
aeoordanee  with  the  later  English  doctrine.^  In 
Canada  also  the  same  rule  prevails.' 

[t  4^    e.   Preaent  Bole— (1)    General  Pnblica- 
tiML '  Whenever  a  liteng^  or  other  intellectual  work 


is  published  generally  and  without  restriction,  by 
or  with  the  consent  of  the  author  or  proprietor,  all 
conunon-law  rights  therein  forthwith  terminate,  the 
work  falls  into  the  public  domain,  becomes  dedi' 
cated  to  the  public,  and  any  person  may  thereaftej 
publish  and  use  it  for  his  own  benefit  without  Ic 
or  hindrance  by  the  original  proprietor,*  regardless 


In  their  works,  must  ever  be  heard 
with  great  favor  by  men  of  liberal 
minds  to  whom  they  are  addressed. 
It  was  probably  on  that  account, 
that  when  the  great  question  of 
literary  property  was  discussed,  some 
Judges  of  enlightened  understanding 
Went  the  length  of  maintaining,  that 
the  right  of  publication  rested  ex- 
clusively in  the  authors  and  those 
who  claimed  under  them,  for  all 
time;  but  the  other  opinion  finally 
prevailed,  which  established  that  the 
right  was  confined  to  the  times  lim- 
ited Inr  the  act  of  parliament;  and, 
that,  I  have  no  doubt,  was  the  right 
decision.' "  Wheaton  v.  Peters,  g 
Pet    <U.   8.)    &11,   666.   8   L.   ed.    1056. 

[a]  Xa  Scotland  it  was  held  as 
early  as  1748  that  copyright  in  a 
published  book  did  not  exist  by  the 
common  law  Independently  of  the 
statute  of  Anne.  Midwinter  v.  Ham- 
ilton, 10  Morlson  Diet,  of  Dec.  8296 
[rev  on  other  grounds  1  Paton  App. 
Caa.  488].  To  same  effect  Hinton  v. 
Donaldson,  10  Horison  Diet,  of  Dec. 
(307;  Cadell  v.  Robertson,  6  Paton 
App.  Cas.  493. 

W.  Bobbs-HerriU  Co.  v.  Straus, 
310  U.  8.  339,  28  SCt  722,  62  L.  ed. 
1086:  Wheaton  v.  Peters,  8  Pet.  (U. 
8.)  691,  8  Li.  ed.  1066. 

[a]  Mzly  ooBfllct  of  opinion  ia 
tlu  ValteA  Btatea. — In  an  elaborate 
dissenting  opinion  by  Mr.  Justice 
Thompson,  in  Wheaton  v.  Peters.  8 
Pet  (U.  8.)  691,  8  L..  ed.  1066,  the 
claim  was  made  that  the  common 
law  in  this  country  recognises  the 
perpetual  right  of  authors  to  their 
literary  productions,  and  that  the 
copyright  statutes  which  had  been 
enacted  in  the  United  States  were 
merely  cumulative,  and  intended  only 
to  secure  the  common-law  right. 

1.  U.  S. — Caliga  V.  Inter  Ocean 
Newspaper  Co.,  216  U.  B.  182,  80  SCt 
38,  64  L.  ed.  160:  Globe  Newspaper 
Co  V.  Walker,  210  U.  S.  366,  28  SCt 
726,  62  L.  ed.  1096;  American  To- 
bacco Co.  V.  Werckmelster,  207  U..S. 
284,  28  SCt  72,  62  L..  ed.  208,  12  Ann 
Cas  696;  Holmes  v.  Hurst,  174  U.  S. 
82,  19  SCt  606,  43  L..  ed.  904  [aff  80 
fed.  614,  26  CCA  610]:  Banks  v.  Man- 
chester, 128  U.  S.  244,  9  SCt  36,  32 
■It  ed.  426;  Stevens  v.  Qladding,  17 
How.  447,  16  L.  ed.  166;  Wheaton  v. 
Peters,  8  Pet  691,  8  L.  ed.  1066  [rev 
29  P.  Cas.  No.  17,486,  8  Pet.  726  ap- 
pendix, 8  li.  ed.  1106  appendix]; 
Baake  v.  Lederer,  174  Fed.  136,  98 
CCA  671:  Bobbs-Merrill  Co.  v. 
Straus,  147  Fed.  16,  77  CCA  607.  15 
LRANS  766  [aff  139  Fed.  166.  and 
aff  210  U.  S.  338, ,28  SCt  722,  62  L,.  ed. 
-1086];  Werckmelster  v.  American 
LJth.  Co.,  134  Fed.  821.  69  CCA  663, 
68  LRA  691  [rev  126  Fed.  244]; 
Bouclcault  V.  wood,  3  F.  Cas.  No. 
1,693,  2  Bisa.  34;  Pulte  v.  Derby,  20 
F.  Cas.  No.  11,465,  6  McLean  328; 
Stowe  V.  Thomas,  23  F.  Cas.  No. 
18.614.   2  Wall.   Jr.   647. 

D.  C. — Stern  v.  Rosey,  17  App.  662. 

111.— Rees  V.  Peltser,  76  111.  476. 

Minn. — Banker  v.  Caldwell,  3  Minn. 
S4. 

N.  T. — Daly  v.  Walratta.  40  App. 
Dlv.    220.    57   NTS   1126. 

See  also  infra  t  42. 

"An  act  similar  in  Its  provisions 
to  the  Statute  of  Anne  was  enacted 
by  Congress  in  1790,  and  the  con- 
struction put  upon  the  latter  In 
Donaldsons  v.  Becket  2  Bro.  P.  C. 
129',  1  Reprint  837,  was  followed  by 
this  court  In  Wheaton  v.  Peters,  8 
Pet  (U.  S.)  691.  8  U  ed.  1066.  While 
the  proprietv  of  these  decisions  has 
been  the  subject  of  a  good  deal  of 
controversy  among  legal  writers,  it 
seems  now  to  be  considered  the  set- 


tled law  of  this  country  and  England 
that  the  right  of  an  author  to  a  mo- 
nopoly of  nls  publications  is  meas- 
ured and  determined  by  the  copy- 
right act — In  other  words,  that  while 
a  right  did  exist  by  common  law,  it 
has  been  superseded  by  statute." 
Holmes  v.  Hurst,  174  U.  S.  82,  86,  19 
SCt  606,  43  L.  ed.  904. 
[a]  Oomnmt-Iaw  pxopettr  aad 
lit    distlsgiilsliedw — "That    an 


author,  at  common  law,  has  a  prop- 
erty in  his  manuscript,  and  may  ob- 
tain redress  against  any  one  who 
deprives  him  of  It,  or  by  improperly 
obtaining  a  copy,  endeavors  to  re- 
alise a  profit  by  Its  publication,  can- 
not be  doubted;  but  this  is  a  very 
different  right  from  that  which  as- 
serts a  perpetual  and  exclusive  prop- 
erty in  the  future  publication  of  the 
work,  after  the  author  shall  have 
published  it  to  the  world.  The  argu- 
ment that  a,  literary  man  is  as  much 
entitled  to  the  product  of  his  labor 
as  any  other  member  of  society,  can- 
not be  controverted.  And  the  answer 
Is,  that  he  realizes  this  product  by 
the  transfer  of  his  manuscripts,  or 
in  the  sale  of  his  works,  when  first 
published."  Wheaton  v.  Peters,  8 
Pet    (U.   S.)    691,.  667,   8  L.  ed.    1055. 

S.  Angers  v.  Leprohon,  22  Que. 
Super.  170;  Langlols  v.  Vincent, 
(Que.)  18  iLCJur  160.  But  see  Ber- 
nard v.  Bertoni,  14  Que.L.  219  (where 
OS  late  as  1888  it  was  lield  that  a 
common-law  action  for  damages 
would  lie  on  the  common-law  right 
notwithstanding  registration  under 
the  copyright  law). 

3.  U.  S. — Caliga  v.  Inter  Ocean' 
Newspaper  Co.,  216  U.  S.  182,  30  SCt 
38.  64  L.  ed.  160  [aff  1S7  Fed.  186,  84 
CCA  6341;  Bobbs-Merrill  Co.  v. 
Straus,  210  U.  S.  339,  28  SCt  722.  62 
L.  ed.  1086;  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72,  62  L.  ed.  208,  12  AnnOs  596; 
Holmes  v.  Hurst  174  V.  S.  82,  19  SCt 
606,    43   L,.   ed.   904    [aff   80    Fed.    614, 

25  CCA  610,  76  Fed.  767];  Banks  v. 
Manchester,  128  U.  S.  244,  9  SCt  86, 
32  Li.  ed.  425;  Wheaton  v.  Peters,  8 
Pet  691,  8  L.  ed.  1056:  Atlas  Mfg. 
Co.  V.  Street  204  Fed.  398,  122  CCA 
668,  47  LRANS  1002;  Savage  v.  Hoff- 
man, 169  Fed.  584;  Bamforth  v. 
Douglass  Post  Card,  etc.,  Co.,  158 
Fed.  865  (photograph  post  cards); 
Harper  v.  Donohue,  144  Fed.  491  [aff 
146  Fed.  1023  mem.  76  CCA  678 
mem];  Werckmelster  v.  American 
Lith.  Co..  134  Fed.  321,  69  CCA  663, 
68  LiRA  591_rrev  126  Fed.  244.  117 
Fed.  360];  Wagner  v.  Conried.  126 
Fed.  798;  Chicago  Tribune  Co.  v. 
Associated  Press,  116  Fed.  126;  Miff- 
lin v.  Duttoh,  107  Fed.  708  [aff  112 
Fed.  1004.  50  CCA  661,  61  L.RA  134 
(aff  190  U.  S.  266,  23  SCt  771,  47  L. 
ed.  1043)];  D'Ole  v.  Kansas  City 
Star  Co..  94  Fed.  840;  Larrowe-Lol- 
sette  V.  O'LiOughlin,  88  Fed.  896; 
Pierce,  etc,  Mfg.  Co.  v.  Werck- 
melster, 72  Fed.  64.  18  CCA  431; 
West  Pub.  Co.  V.  Lawyers'  Co-Op. 
Pub,  Co.,  64  Fed.  360,  25  LRA  441 
[rev  on  other   grounds   79   Fed.    756, 

26  CCA  648.  36  LRA  400J;  Werck- 
melster V.  Pierce,  etc,  Mfg.  Co.,  63 
Fed.  446  [rev  on  other  grounds  72 
Fed.  64,  18  CCA  431];  Mikado,  etc.. 
Case,  26  Fed.  183,  23  Blatchf.  347; 
Mark  Twain  Case,  14  Fed.  728,  11 
Biss.  459;  Bartlett  v.  Crittenden,  2 
F.  Cas.  No.  1,076,  6  McLean  32;  Bart- 
lett v.  Crittenden.  2  F.  Cas.  No. 
1.082,  4  McLean  300;  Bouclcault  v. 
Fox.  3  F.  Cas.  No.  1,691,  6  Blatchf. 
87;  Bouclcault  v.  Hart,  3  F.  Caa.  No. 
1.692,  13  Blatchf.  47;  Bouclcault  v. 
Wood,  3  F.  Cas.  No.  1,693.  2  Biss.  34; 
Clayton  v.  Stone,  6  F.  Caa.  No.  2,872, 


2  Paine  883;  Crowe  v.  Aiken.  (  F. 
Cas.  No.  3,441,  <  Bisa.  208;  Farton 
v.  Prang,  18  P.  Cas.  No.  10.784.  3 
Cliff.  637;  Pulte  v.  Derby,  20  F.  Cas. 
No.    11.466,   6   McLean   328. 

D.  C. — Stem  V.  Rosey,  17  App.  562. 

III. — Frohman  v.  Flerris,  238  III. 
430,  87  NB  327,  128  AmSR  llS,  43 
LRANS  639  [aff  223  U.  S.  424.  12  SCt 
263.  66  L.  ed.  4921;   Rees  v.  Peltser, 

76  111.  475;  Ockenholdt  v.  Frohman, 
60  111.  A.   300. 

Me. — Carter  v.  Bailey,  64  Me.  461, 
18  AmR  273. 

Mass. — ^Tompkins  v.  Halleck.  133 
Mass.  32,  43  AmR  480;  Keene  v. 
Kimball,    16    Gray  Sii.   77  AmD   426. 

Minn. — Banker  v.  CTaldwelL  3  Minn. 
94. 

Nebr. — State  v.  State  Journal  Co., 

77  Nebr.  762,  110  NW  763  [den  reh 
76  Nebr.  276.  106  NW  434,  9  LRANS 
174,    13   AnnC^as   254]. 

N.  J. — Aronson  v.  Baker,  43  N.  J. 
Eq.   366,    12  A  177    ('■Erminle"). 

N.  Y. — Jewelers'  Mercantile  Agency 
v.  Jewelers'  Weekly  Pub.  Co..  1S6 
N.  T.  241.  49  NE  872.  63  AmSR  «66. 
41  LBA  846  [rev  84  Bun  12,  32  NTS 
411;  Palmer  v.  De  Witt  47  N.  T. 
632,  7  AmR  480  [aff  32  N.  T.  Super. 
530,  40  HowPr  293];  Wright  v.  Eisle, 
86  App.  Div.  358.  83  NYS  887:  Daly 
V.  Walrath.  40  App.  Dlv.  220.  57  NTS 
1125;  Potter  v.  McPherson,  21  Hun 
659;  Keene  V.  Clarke,  28  N.  Y.  Super. 
38;  Taft  v.  Smith,  76  Misc  283.  134 
NYS  1011;  Stern  v.  Carl  Laemmie 
Music  Co.,  74  Misc.  262.  133  NTS 
1082  [aff  166  App.  Dlv.  895  mem,  139 
NYS  1146  memjl;  O'Neill  v.  General 
Film  Co.,  162  NTS  599  [aff  171  App. 
Dlv.  854,  167  NYS  1028];  Wall  v. 
Gordon,  12  AbbPrNS  849;  French  v. 
Maguire,  56  HowPr  471-  Kleman  v. 
Manhattan  Quotation  Tel.  Co..  50 
HowPr  194;  Oertel  v.  Jacoby.  44  How 
Pr  179. 

Pa. — Oendell  v.  Orr.  18  Phila.  191; 
Keene  v.  Wheatley,   4   Phila.   157. 

Tex. — ■JTemon  Abstract  Co.  v.  Wag- 
goner Title  Co.,  49  Tex.  Civ.  A.  144, 
107  SW  919. 

Eng. — ^Millar  V.  Taylor,  4  Burr. 
2303.  98  Reprint  201. 

Que. — ^Angers  v.  Leprohon,  22  Que. 
Super.  170;  Langlois  v.  Vincent  13 
LCJur  160. 

See  also  supra  (  41. 

"The  author  of  a  literary  work  or 
composition  has,  by  common  law.  the 
exclusive  right  to  the  first  DUbllca- 
tion  of  it.  He  has  no  exclusive  right 
to  multiply  or  control  the  subsequent 
Issues  of  copies  l>y  others.  The  right 
of  an  author  or  proprietor  of  a  liter- 
ary work  to  multiply  copies  of  it  to 
the  exclusion  of  others  is  the  crea- 
ture of  statute.  This  is  the  right 
secured  by  the  copyright  laws  of  .the 
different  governments."  Atlas  Mfg. 
Co.  V.  Street  204  Fed.  898.  408,  123 
CCA  668,    47  LRANS  1002. 

[a]  BaMioa  foe  rote.— "It  is  not 
by  virtue  of  anv  statute  that  it  has 
been  decided  tne  publication  of  a 
book,  either  In  this  country  or  in 
England.  Is  a  surrender  by  the  au- 
thor of  his  common  law  rights  and 
a  dedication  to  the  public  unless 
protected  by  copyright  under  the 
statute.  The  basis  of  such  decisions 
is,  that  by  causing  the  book  to  be 
printed  without  the  protection  of  the 
copyright  the  author  Is  deemed  to 
have  relinquished  all  rights,  both 
common  law  and  statutory,  and  to 
have  dedicated  his  production  to  the 
public:  and  this  applies  to  books 
published  In  foreign  countries  as 
well  as  In  this  country."  Frohman 
V.  Ferris.  238  111.  430,  440.  87  NE 
327,    128   AmSR    136,    43   LRANS  6}> 


For  latsc  cases,  dSTSlovmants  and  olMuigas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  intent/  exoept  so  far  as  protection  and  control  is 
secured  for  it  under  the  copyright  statutes.*  The 
common-law  right  and  a  statutory  copyright  cannot 
coexist  in  the  same  work;  the  common-law  right 


ends  where  the  statutory  right  begins,'  at  least 
where  copyright  involves  publication.  The  effect  of 
recent  legislatioi^  authorizing  copyright  in  unpub- 
lished works  has  not  been  determined.^    But  it  has 


(aff  22S  U.  S.  421,  32  SCt  218,  B«  L. 
ed.   4921. 

[b]  XBtoq^lsUoaa  aad  aOdltlema 
to  n  play,  technically  called  "gags," 
are  not  entitled  to  any  greater  de- 
gree of  protection  after  dedication 
to  the  public  than  the  body  of  the 
play  to  which  they  belong.  Keene 
V.  Clarke.  28  N.  T.  Super.  38. 

4.  Bamforth  v.  Douglaaa  Post 
Card,  etc,  Co.,  IBS  Fed.  3B6;  Holmes 
V.  Hurst,  80  Fed.  614.  2E  CCA  610 
[aS  7$  Fed.  767,  and  aff  174  U.  S. 
82,  Id  SCt  60S.  43  U  ed.  904].  See 
also  infra  t  47. 

[a]  VMSwnytion  of  lntaii.'t«~"A 
photograph.  »  It  be  also  an  artistic 
production,  the  result  of  original  In- 
tellectual conception  on  the  part  of 
the  author,  may  be  copyrighted  with 
the  same  ellect  as  If  it  were  a  book; 
but.  without  this  protection  of  the 
federal  statutes,  neither  the  book 
nor  the  photograph  can  continue  to 
be  the  author's  exclusive  property, 
after  It  has  been  printed  and  offered 
to  the  public  for  sale.  No  authori- 
ties need  b«  cited  for  so  plain  a 
proposition.  The  copyright  statutes 
would  have  been  unnecessary  if  the 
author  had  been  able  to  protect  the 
fruit  of  his  mental  efforts  in  any 
other  way;  and,  if  he  declines  or 
omits  to  avail  himself  of  the  pro- 
tection thus  provided,  he  is  conclu- 
sively presumed  to  have  presented 
to  the  public  the  product  or  his  cre- 
ative i>owers,  although  he  may  have 
had  no  intention  of  making  such  a 
gift.'*  Bamforth  v.  Douglass  Post 
Card,  etc.,  COy^  IBS  Fed.  865,  3B7. 

B.  U.  S. — Caliga  v.  Inter  Ocean 
Newspaper  Co.,  216  XT.  S.  182,  80  SCt 
38,  64  L..  ed.  lEO;  Wheaton  v.  Peters, 
8  Pet.  B91,  8  L.  ed.  1065;  Atlas  Mfg. 
Co.  V.  Street.  204  Fed.  898,  122  CCA 
668.  47  LRANS  1002;  Hene  v.  Sam- 
stag.  198  Fed.  369;  Bamforth  v. 
Douglass  Post  Card,  etc.,  Co.,  168 
Fed.  866;  Chicago  Tribune  Co.  v.  As- 
sociated Press,  lis  Fed.   126. 

D.  C. — Stem  V.  Rosey,  17  App.  682. 

111. — Frohman    v.     Ferris,     288    111. 

430,    87    NB    327,    128    AmSR    136,    48 

LRANS    639    [aff    223    U.    S.    424,    32 

SCt   263,   66  U  ed.  492]. 

Nebr. — State  v.  State  Journal  Co., 
76  Nebr.  275,  106  NW  434,  $  LRANS 
174.   13  AnnCas  264. 

N.  Y.— Taft  V.  Smith,  76  Misc.  188, 
134   NTS  1011. 

Eng. — Donaldson  v.  Beckett,  2  Pro. 
P.  C.  129,  1  Reprint  837  felt  Millar  v. 
Taylor,  4  Burr.  2303,  2408,  98  Re- 
print 201]. 

Que. — ^Angers  v.  Leprohon,  22  Que. 
Super.  170;  Langlois.  v.  Vincent,  18 
LCJur  180. 

See  also  cases  cited  supra  note  3. 
"With  voluntary  publication  the 
exclusive  right  is  determined  at 
common  law,  and  the  statutory  copy- 
right is  the  sole  dependence  of  the 
author  or  owner  for  a  monopoly  in 
the  future  publication."  Chicago 
Tribune  Co.  v.  Associated  Press,  116 
Fed.   126,  127. 

"But  publication  also  oi>erates  to 
destroy  the  common-law  rights, 
whether  a  copyright  be  secured  or 
not."  Jewelers'  Mercantile  Agency 
V.  Jewelers'  Weekly  Pub.  Co.,  166  N. 
T.  241,  247,  49  NE  872,  63  AmSR  666, 
41  LJIA  846  [rev  84  Bun  12,  32  NTS 
41]. 

fa]  What  lair  Koretsa^— The  ef- 
fect of  the  publication  of  a  German 
opera,  and  offering  the  same  for  sale 
in  the  United  States,  with  a  reser- 
vation of  the  acting  right  to  the 
heirs  of  the  composer,  is  to  be  de- 
termined by  the  laws  of  the  United 
States.  Wagner  v.  Conrled.  126  Fed. 
798  (holding  that  such  publication 
worked  a  dedication  of  the  opera 
Parsifal). 

6.  Ferris  v.  EVohman,  223  U.  S. 
424.  32  SCt  263.  66  L.  ed.  492:.Callga 
V.  Inter  Ocean  Newspaper  Co.,  216 
t7.    S.   182,   80   SCt   38,   64   L.   ed  150 


faff  167  Fed.  186,  188,  84  CCA  6341; 
Bobbs-Merrill  Co.  v.  Straus,  210  V. 
S.  339,  28  SCt  722,  62  L.  ed.  1086; 
Universal  Film  Mfg.  Co.  v.  Copper- 
man,  218  Fed.  677.  134  CCA  806  (aff 
212  Fed.  301] ;  Photo  Drama  Motion 
Picture  Co.  V.  Social  Uplift  Film 
Corp..  213  Fed.  374,  376  [aff  220  Fed. 
448,  187  CCA  42]  ("This  necessarily 
follows  from  the  fact  that  the  book 
had  been  itself  copyrighted,  which 
involves  a  publication  and  the  loss 
of  all  common-law  rights");  West 
Pub.  Co.  v.  Edward  Thompson  Co., 
169  Fed.  833  [mod  on  other  grounds 
176  Fed.  833,  100  CCA  308J;  Savage 
V.  Hoffman,  159  Fed.  584;  Bobbs- 
Merrill  Co.  V.  Straus,  147  Fed.  15,  19. 
77  CCA  607,  16  LRANS  766  [aff  139 
Fed.  156,  and  aff  210  U. .  S.  339,  28 
SCt  721.  62  L.  ed.  1086];  Werck- 
melster  v.  American  Lith.  Co.,  134 
Fed.  321,  69  CCA  553,  68  LRA  591 
[rev  128  Fed.  244];  Frohman  v.  Fer- 
ris, 238  111.  430,  87  NB  827,  128  Am 
.SR  135,  43  LRANS  639  [aff  223  U.  S. 
424,  32  SCt  263,  56  L..  ed.  492];  Jew- 
elers' Mercantile  Agency  v.  Jewelers' 
Weekly  Pub.  Co.,  165  N.  Y.  241,  247, 
49  NB  872,  63  AmSR  666,  41  LRA 
846  (rev  84  Hun  12,  82  NTS  41]; 
O'Neill  V.  General  Film  Co.,  171  App. 
Div.  854,  157  NTS  1028  Jmod  162 
NTS  6991;  Donaldson  v.  Beckett,  2 
Bro.  P.  C.  129,  1  Reprint  887  felt 
Millar  v.  Taylor,  4  Burr.  2308,  2408. 
98  Reprint  2011;  Reads  v.  Conguest, 
9  C.  B.  N.  8.  755,  99  ECL  75?,  142 
Reprint  297;  Jefferys  v.  Boosey.  4 
H.   L.  Cas.   816,   10  Reprint  681. 

"While  publication  is  withheld, 
his  right  of  first  publication  is  ex- 
clusive. When  he  voluntarily  re- 
leases to  the  public,  by  general  pub- 
lication, this  common-law  rig^t  of 
exclusive  publication  is  surrendered. 
Unless  he  obtains  on  or  before  pub- 
lication the  protection  of  the  statu- 
tory copyright,  the  public  is  unre- 
strained in  duplications.  With  the 
copyright  obtained,  his  right  to  pub- 
lish and  sell  all  copies  becomes  ex- 
clusive thereunder  for  the  statutory 
term.  Thus  the  benefits  of  the  stat- 
ute are  substituted  for  the  Imperfect 
benefits  of  the  common-law  owner- 
ship by  his  surrender  of  the  perpet- 
ual right  to  withhold  from  publica- 
tion. These  rights  are  separate  and 
not  coexistent.  The  common-law 
right  ends  when  the  statutory  right 
begins."   Caliga  v.  Inter-Ocean  News- 


paper Co..  157  Fed.  186,  188,  84 -CCA 

634   raff  211 ■      ""       " " 

U  ed.  160]. 


(34   faff  216  U.  S.  182.  30  SCt  88,  64 


"Where  the  owner  of  the  common- 
law  copyright  elects  to  substitute 
the  protection  of  the  statute  for  that 
of  the  common  law,  he,  upon  publi- 
cation, abandons  or  Buri;enders  his 
common-law  rights.  Including  said 
right  of  limited  publication,  in  ex- 
change for  the  statutory  right,  the 
exclusive  right  to  multiply  copies." 
Bobbs-Merrill  Co.  v.  Straus.  210  U.  S. 
839,  28  SCt  722,  62  L.  ed.  1086. 

"It,  of  course,  cannot  have  at  the 
same  time  the  benefit  of  the  copy- 
right statute  and  also  retain  its 
common-law  right.  No  proposition  is 
better  settled  than  that  a  statutory 
copyright  operates  to  divest  a  party 
of  the  common-law  right."  Jewel- 
ers' Mercantile  Agency  v.  Jewelers' 
Weekly  Pub.  Co.,  1B5  N.  T.  241,  247. 
49  NE  872,  63  AmSR  666,  41  LRA 
846  [rev  84  Hun  12,  32  NTS  41]. 

[a]  Copyrightlag  a  tranalatioa 
of  an  unpublished  play,  the  work  of 
a  foreign  author,  waives  all  the  au- 
thor's rights  except  those  preserved 
by  the  copyright  of  the  translation; 
the  original  work  is  thus  placed  In 
the  public  domain.  O'Neill  v.  General 
Film  Co.,  171  App.  Div.  864,  157  NTS 
1028.  (2)  In  Krygler  v.  Chrsanowski, 
24  Pa.  Dlst.  870,  plaintiff  had  trans- 
lated a  catalogue  printed  In  English 
into  the  Polish  language,  and  had 
copyrighted  his  translation  and  pub- 


lished it.  Defendant  copied  such 
translation  of  plaintiff.  "There  wa.s 
no  similarity  in  the  appearance  of 
the  catalogues  of  the  respective  par- 
ties. An  injunction  was  granted  re- 
straining defendant  from  using  the 
catalogue  in  which  he  copied  the 
translation  made  by  plaintiff.  The 
court  said:  "The  question  involved 
in  this  litigation  is  this:  Has  a  man 
a  right  to  copy  and  publish,  word  for 
word,  the  work  of  another  In  the 
translation  from  the  English  to  a 
foreign  tongue?  Can  one  take  the 
work  of  another  in  translation  and 
appropriate  it  to  his  own  use  with- 
out consent  when  the  work  has  been 
copyrighted?  To  state  the  question 
seems  to  answer  it.  Public  policy 
and  common  honesty  should  travel 
side  by  side,  and  the  theft  of  one's 
mental  efforts  should  be  protected 
as  much  as  the  work  of  his  hand.s. 
It  is  an  unfair  competition  In  trade 
that  equity  will  reach."  It  is  dlRl- 
cult  to  support  this  Injunction.  The 
.state  court  had  no  Jurisdiction  to 
grant  an  injunction  under  the  copy- 
right law,  as  the  Jurisdiction  of  the 
federal  courts  in  copyright  cases  is 
exclusive  (see  infra  {  381).  Appar- 
ently the  existence  of  facts  consti- 
tuting unfair  competition  as  ordi- 
narily understood  is  negatived  (see 
Trade-Marks,  Trade-Names,  and  Un- 
fair Competition^ [38  Cyc  756].  As 
the  translation  had  been  published 
and  copyrighted,  the  original  com- 
mon-law rights  were  destroyed. 
4b]  xotloiL  pictnz*  photo  plajr^— 
Tiere  one  owning  an  unpublished 
play  and  all  rights  therein  in  a  for- 
eign language  and  the  work  of  a  for- 
eign author,  which  could  not  for 
that  reason  be  copyrighted  here, 
copyrights  a  translation  thereof  or 
having  the  dramatization  rights, 
copyrights  a  drama,  it  has  beenneld 
that  he  forfeits  all  rights  save  those 
preserved  by  the  copyright  law, 
and  that  others  are  free  to  translate 
cr  to  dramatise  the  original  work, 
provided  they  do  not  infringe  upon 
the  original  work  of  translation  In 
the  copyrighted  translation.  (Shook 
V.  Rankin,  21  F.  Cas.  No.  12,804,  6 
Blss.  477.)  See  Drone  on  Copyright, 
582-586.  By  publishing  the  transla- 
tion or  dramatisation,  which  was  re- 
quired as  a  condition  precedent  to 
obtaining  the  copyright,  the  owner 
of  the  play  or  of  the  dramatisation 
rights  is  deemed  to  have  dedicated 
the  entire  play  or  dramatic  rights  to 
the  public  In  such  case  It  may  be 
presumed,  I  think,  that  the  transla- 
tion or  dramatisation  was  a  sub- 
stantial reproduction  of  the  original 
work.  Copyrighting  a  motion  pic- 
ture photoplay  of  an  author's  work, 
however,  does  not  either  necessarily 
or  presumptively  Involve  a  dedica- 
tion to  the  public  of  the  motion  pic- 
ture rights  with  respect  to  all  the 
scenes  and  Incidents  of  the  play;  and 
in  the  case  at  bar,  although  the 
court  has  found  that  the  copyrighted 
motion  picture  photoplay  is  adapted 
to  present  the  plaintiff's  play  by  mo- 
tion pictures,  yet  it  fairly  appears 
that  many  scenes  and  incidents  In 
the  plaintiff's  play,  which  have  never 
otherwise  been  dedicated  to  the  pub- 
lic, are  not  represented  in  the  pno- 
tlon  picture  films  which  have  been 
copyrighted."  O'Neill  v.  General 
Film  Co.,  171  App.  Div.  854,  867,  157 
NTS  1028. 

7>  As  copyrights  are  granted  for 
only  a  limited  time,  and  for  the  pur- 
pose of  promoting  the  progress  of 
science  and  useful  arts  (U.  S.  Const 
art  1  I  8),  It  may  be  that  by  secur- 
ing a  copyright  the  proprietor  there- 
by consents  that,  on  expiration  of 
the  copyright  term,  the  work  shall 
become  free. 

[a]  A  forsln  comrlght  (1)  on 
an  unpublished  work,  the  foreign 
law   not   requiring   publication,   does 
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frequently  been  held  that  by.  taking  out  a  statutory 
copyright,  the  author  or  proprietor  accepts  the 
-statutory  rights  in  lieu  of  his  conunon-law  rights* 
and  consents  that  on  the  expiration  of  the  copyright 
his  work  shall  become  free  to  the  unrestricted  use 
of  the  public*  After  general  publication  without 
;copyright  the  author  can  in  no  way  regulate  or  con- 
not  tUIect  the  commoii'-law  rlKhta  in 
this  country.  O'Neill  v.  General 
Film  Co..  171  App.  Dlv.  864,  157  NYS 
1028  (holdinK  that  securing  a  dra- 
matic copyright  covering  the  per- 
forming rights  In  an  unpublished 
play,  undep  the  former  English  stat- 
ute, did  not  dedicate  the  common- 
law  rights  in  this  country).  (2)  But 
where  the  foreign  law  requires  pub- 
lication as  a  condition  of  copyright, 
a  publication  and  copyright  mereun- 
der  works  a  dedication  to  the  public 
of  all  common-law  rights  in  this 
country.  O'Neill  v.  General  Film  Co.. 
supra.  (8)  Where  a  play  was  not 
copyrighted  as  a  book  in  England, 
but  was  publicly  performed  there, 
and  the  statutes  of  that  country  de- 
clared such  performance  to  be  equiv- 
alent to  a  publication,  and  limited 
the  dramatist's  exclusive  rights  to 
the  term  of  the  copyright,  the  play, 
at  the  expiration  of  that  term,  is  not 
dedicated  to  the  public  In  this  coun- 
try, where  a  public  performance  is 
not  considered  a  publication,  since 
otherwise  the  English -law  would  be 
given  effect  in  this  country.  O'Neill 
V.  General  Film  Co.,  supra. 

[hi  The  Bncllab  atatnta  (1)  has 
abolished  the  common-law  rights  in 
unpublished  works  and  has  substi- 
tuted statutory  copyright  therefor. 
See  supra  {  4.  (2)  In  a  case  arising 
under  the  former  law  It  was  said: 
"The  defendants  also  have  in  their 
possession  a  number  of  unpublished 

?'hotographs  belonging  to  the  plain- 
Iffs  which  they  threaten  and  intend 
to  publish.  As  to  these,  the  plain- 
tiffs retain  their  common  law  rights 
until  publication,  notwithstanding 
that  they  have  at  the  same  time  a 
statutory  copyright:  See  Mansell  v. 
Valley  Printing  Co.,  [19081  2  Ch.  441. 
1  BRC  187,  IB  AnnCas  138.  In  my 
opinion,  they  are  under  the  circum- 
stances entitled  to  an  injunction  to 
protect  their  common  law  rights 
notwithstanding  that  they  have  not 
registered  their  statutory  copyright," 
Bowden  t.  Amalgamated  Pictorials. 
11911]   1   Oh.  386,  ar92. 

fc]  aEoUoB  pictore  films  of  iutpn1>- 
Uali«a  dxama, — Where  the  owner  of 
the  literary  and  performing  rights  In 
an  uncopyrlghted  drama  permits  a 
motion  picture  representation  there- 
of to  be  copyrighted,  he  parts  with 
his  common-law  picture  rights  in 
the  drama  to  the  extent  of  the 
scenes  represented  by  the  copy- 
righted Alms,  but  not  to  scenes  In 
the  play  not  copyrighted  in  the 
films.  O'Neill  v.  General  Film  Co.. 
171  App.  Dlv.  854,  866,  157  NTS  1028 
(where  the  court  said:  "But  whether 
all  common-law  motion  picture 
rights,  with  respect  to  scenes  and 
Incidents  In  the  play  not  represented 
In  fiie  copyrighted  motion  picture 
films,  and  not  preserved  by  the  sub- 
stituted statutory  right,  have  been 
abandoned  or  lost,  is  a  question  not 
free  from  difficulty  and  on  which  we 
find  no  precedent'  ). 

8.  Photo-Drama  Motion  Picture 
Co.  V.  Social  Uplift  Film  Corp.,  220 
Fed.  448,  137  CCA  42;  Universal  Film 
Mfg.  Co.  V.  Copperman,  218  Fed.  677, 
134  CCA  305  [ail  212  Fed.  301).  See 
also  cases  supra  note  6. 

"The  surrender  of  the  perpetual 
[common-law]  right  la  a  condition 
precedent  to  the  enjoyment  of  statu- 
tory copyright."  Bobbfl-Merrlll  Co. 
V.  Straus,  147  Fed.  15,  19,  77  CCA 
607.  15  LRANS  788  faff  210  U.  S.  3S9, 
28  set  722,   62  L.  ed.  1086]. 

"We  do  not  concur  in  Judge  Hand's 
holding  that  one  who  has  obtained 
statutory  copyright  of  a  book  or 
play   has  left   in   him   any  common- 


trol  the  manner  of  republication  or  use  by  others.'* 
The  published  and  dedicated  matter  may  be  repub- 
lished in  whole  or  in  part,'^  in  the  same  or  in  a 
different  grouping  or  arrangement "  with  or  without 
additions,  alterations,  or  revisions,*'  with  or  with- 
out the  name  of  the  author,**  and  with  the  same  or 
a  different  title,*'  regardless  of  the  wishes  of  the 


law  right  in  literary  property  by  vir- 
tue of  section  2  of  the  act.  We 
think  that  section  is  intended  only 
to  Indicate  that  the  statute  does  not 
displace  the  common-la'w  right. 
Whoever  elects  to  avail  himsellr  of 
the  statute,  however,  must  be  held  to 
have  abandoned  his  common-law 
right."  Photo-Drama  Motion  Picture 
Co.  ▼.  Social  Uplift  Film  Corp.,  220 
Fed.  448,  460,  187  CCA  42. 

"If  such  publication  be  made  In 
print  of  a  work  of  which  no  copy- 
right has  been  obtained,  it  is  a  com- 
plete dedication  thereof  for  all  pur- 
poses to  the  public.  ...  If  of  a 
work  of  which  a  copyright  has  been 
obtained,  it  is  so  dedicated,  subject 
to  the  protection  afforded  by  the  laws 
of  copyright,  the  author  accepting 
the  statutory  rights  thereby  given 
in  place  of  his  common-law  right." 
Tompkins  v.  Halleck,  138  Mass.  32, 
36,  43  AmR  480. 

9.  BSeot  of  azniration  of  oopy- 
zlrbt  see  infra   i    243. 

[a]  Kt.  Jturtlc*.  xlllar>a  terse  <Uo- 
tnio. — "When  a  man  takes  out  a 
copyright,  for  any  of  his  writings  or 
works,  he  impliedly  agrees  that,  at 
the  expiration  of  that  copyright,  such 
writings    or    works    shall    go    to    the 

Fubllc  and  become  public  property, 
may  .be  the  first  to  announce  that 
doctrine,  but  I  announce  it  without 
any  hesitation.  If  a  man  is  entitled 
to  an  extension  of  his  copyright,  he 
may  obtain  it  by  the  mode  pointed 
out  by  law.  The  law  provides  a 
method  of  obtaining  such  extension. 
The  copright  law  gives  an  author  or 
proprietor  a  monopoly  of  the  sale  of 
his  WEltings  for  a  definite  period. 
but  the  grant  of  a  monopoly  implies 
that,  after  the  monopoly  has  ex- 
pired, the  public  shall  be  entitled 
ever  afterwards  to  the  unrestricted 
use  of  the  book."  Merrlam  v.  Hollo- 
way  Pub.  Co.,  43   Fed.  460,  461. 

10.  Bobbs-Merrill  Co.  v.  Straus, 
210  U.  S.  339,  28  BCt  722,  62  L.  ed. 
1086;  Bamforth  v.  Douglass  Post 
Card,  etc.,  Co.,  158  Fed.  356;  Callga 
V.  Inter-Ocean  Newspaper  Co.,  lB7 
Fed.  186,  84  CCA  634  [aff  216  U.  S. 
182,  30  set  38,  64  L.  ed.  1501;  Har- 
per V.  Donohue,  144  Fed.  491  [art  146 
Fed.  1023  mem,  76  CCA  678  mem]; 
Werckmeister  v.  American  Liith.  Co., 
134  Fed.  321,  69  CCA  653,  68  L.RA 
591  [rev  126  Fed.  2441;  Kipling  v. 
Fenno,  106  Fed.  692;  Palmer  v.  De 
Witt,  47  N.  Y.  632,  7  AmR  480;  Daly 
V.  Walrath,  40  App.  Dlv.  220,  57  NYS 
1125;  Monckton  v.  Gramophone  Co., 
Ltd..  106  Ii.  T.  Rep.  N.  S.  84;  Angers 
v.   Leproho'n,   22   Que.    Super.    170. 

"It  is  a  proposition  now  so  well 
settled  as  to  be  almost  axiomatic, 
that,  except  so  far  as  preserved  to 
him  by  statute,  when  the  composer 
of  any  work,  literary,  musical,  or 
dramatic,  has  authorized  its  publica- 
tion in  print,  his  control  over  so 
much  as  he  has  so  published, '  and 
of  the  use  which  others  may  make  of 
it,  is  at  an  end."  Carte  v.  Ford,  15 
Fed.  439,  442  Iquot  and  applied  Daly 
V.  Walrath,  40  App.  Dlv.  220,  222,  67 
NYS   1125]. 

"Unrestricted  publication,  without 
copyright,  is  a  transfer  to  the  pub- 
lic to  do  most  of  the  things  the  au- 
thor might  do.  in  common  with  her, 
except  all  right  of  transfer  and  sale, 
which  remains  to  the  author;  but 
without  advantage,  since  the  work 
has  become,  by  publication,  common 
property."  Harper  v.  Donohue,  144 
Feif  491,  492  [aff  146  Fed.  1023  mem, 
76  CCA  678  mem]. 

"Restrictions  imposed  upon  the 
use  prior  to  publication  protect  the 
copyright.       such     restrictions     im- 


posed after  publication  cannot  affrct 
the  public  right's  acquired  by  reason 
of  the  fact  of  publication."  Werck- 
melster  v.  American  Llth.  Co.,  134 
Fed.  821.  326,  69  CCA  66S,  68  LRA 
691    [rev   126   Fed.    244]. 

[a]  Bapxodnotlon  om  trxMBOpboa* 
record.. — "The  composer  of  the  music 
of  a  song  has  no  remedy  at  commor, 
law,  after  publication,  against  a 
person  who  without  authorisation 
copies  that  music  on  to  gramophcne 
records  and  publishes  and  sells  such 
records.  Monckton  v.  Gramophone 
Co.,  65  Sol.  J.  125.  See  also  infra 
i   123. 

11.  Kipling  V.  Fenno,  106  Fed. 
692. 

IS.  Kipling  V.  Fenno,  106  Fed. 
692. 

[a]  I  Title  ana  amuiswaMit  of  Ba- 
ther's WMopyxlglited  wotkm  ■  "Many 
of  complainant's  writings  are  short 
tales  or  poems,  requiring  the  gronp- 
Ing  together  of  several  to  make  up 
a  single  volume  of  appropriate  siie. 
He  has  from  time  to  time  thus 
grouped  his  tales  and  poems,  giving 
to  the  volumes  which  contain  such 
groups  titles  of  his  own  selection, 
'Soldiers  Three,'  'Barrack  Room  Bal- 
lads,' and  what  not.  Such  groups. 
thus  entitled,  have  been  published 
with  his  authority,  and,  as  is  con- 
ceded for  the  purpose  of  this  argu- 
ment, without  any  copyright  pro- 
tection. Apparently  he  has  himself 
from  time  to  time  made  changes,  as 
his  own  taste  varied,  in  the  compo- 
nents of  the  different  groups,  though 
that  circumstance  is  probably  imma- 
terial. Baldly  stated,  the  proposi- 
tion advanced  is  that  an  author, 
whose  mental  productions,  prose, 
verse,  and  title,  nave  been  given  to 
the  world  by  publication  wlthoat 
copyright,  so  that  any  one  is  free  to 
reprint  and  sell  the  whole  or  any 
part  of  them,  may  nevertheless  reg- 
ulate the  manner  in  which  such  re- 
printed matter  may  be  grouped  and 
entitled,  and  may  restrain  any  ap- 
plication of  the  title  he  selected  oth- 
erwise than  as  he  used  or  uses  It 
No  authority  is  cited  which  supports 
any  such  proposition,  and,  in  the  ab- 
sence of  authority,  the  question  of 
its  adoption  by  the  courts  had  bet- 
ter be  reserved  for  final  hecurlng.  It 
would  seem  that  the  measure  of  re- 
lief which  authors  may  obtain 
against  unauthorized  publication  of 
their  works  must  be  found  In  the 
copyright  statutes,  which,  when 
availed  of,  are  an'  abundant  protec- 
tion against  such  publication."  Kip- 
ling V.  Fenno,  106  Fed.  692,  693. 

■a.  Carte  v.  Ford.  15  Fed.  4S9. 
See  also  supra  ({  24,  88. 

14.  Drummond  ▼.  Altemus,  tO 
Fed.  338;  Ellis  v.  Hurst.  70  Misc. 
122,  128  NYS  144  [aff  146  App.  Dlv. 
918  mem,  130  NTS  1110  mem  (aff  207 
N.  T.  661  mem,  100  NE  1126  mem)). 
See  also  supra  S   24 

'   "     "'  Vi 


[a]  Hom  da  i^wmei  Where  rights 
In  books  have  been  so  abandoned 
one  publishing  them  may  state  the 
true  name  of  the  author,  although 
the  l)Ooks  were  originally  published 
under  a  nom  de  plume.  Ellis  v. 
Hurst,  70  Misc.  122,  128  NYS  144 
[aff  146  App.  Dlv.  918  mem,  130  NTS 
1110  mem  (aff  207  N.  T.  661.  100  NE 
1126  mem)]. 

15.  Bamforth  v.  Douglass  Post 
Card,  etc.,  Co.,  168  Fed.  JB5:  Kip- 
ling V.  Fenno,  106  Fed.  692;  Angers 
V.  Iieprohon,  22  Que.  Super.  170. 

[a]  Bnis  appUeO. — ''Considerinir 
that,  in  so  far  as  her  susceptibili- 
ties as  an  author  may  have  been 
wounded  by  said  change  of  title,  not 
having  taken  the  means  provided  by 
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author,  snbjeet  only  to  the  role  that  the  author  of 
the  work  in  its  original  foim  must. not  be  held  out 
as  the  responsible  author  of  it  in  its  altered  form/* 
t*nd  that  the  work  must  not  be  put  out  in  a  way  so 
as  to  constitute  unfair  oom])etition/'  Published 
literary  property  cannot  be  protected  as  such  by 
a  trade-mark:  it  must  be  copyrighted  if  it  is  to 
be  protected.^^  The  publication  of  a  drama,  opera, 
or  mnsieal  composition  in  book  form  destroys  the 
common-law  play  right,  or  right  to  control  repre- 
sentation of  it  upon  the  stage."  The  rights  of 
licensees  fall  with  those  of  the  licensor  when  the 
latter  makes  a  general  publication.^ 

[$  43]      (2)    Limited  or  Qualified  Pablicatiom. 
While  an  unqualified  publication  of  an  intellectual 


production,  aueh  as  is  nude  by  printing  and  offering 
copies  for  sale,  or  otherwise,  dedicates  the  work  to 
the  public  unless  the  sole  right  to  reproduce  is 
secured  to  the  originator  thereof,  or  his  assignee, 
under  the  copyright  statutes,  there  may  be  a  lim- 
ited publication  by  communicating  the  contents  by 
reading,  representation,  or  restricted  private  cir- 
culation, and  it  is  well  settled  that  such  limited 
or  quaMed  publication  will  not  abridge  the  rights 
of  the  owner  any  further  than  necessarily  resnlts 
from  tiie  nature  and  extent  of  such 'limited  use  as 
he  has  made,  or  allowed  others  to  make,  of  his 
work.^'  Such  restricted  use  of  a  work  as  does  not 
amount  to  a  dedication  thereof  to  the  public  will 
not  interfere  with  the  right  subsequently  to  obtain 


law.  for  retaining  her  property  In 
and  the  control  of  said  storjr,  and 
having,  in  effect,  allowed  the  same 
to  become  public  property,  she  can- 
not legally  claim  protection  against 
the  consequences — unpleasant  though 
they  may  be  to  her— resulting  from 
the  exercise  .by  other  persons  of  the 
right,  become  common  to  all.  of  re- 
publishing said  story,  In  the  exer- 
cise of  which  right  the  persons  so 
exercising  it  are  under  no  legal  ob- 
ligation to  conform  to  her  taste  or 
preferences  In  the  matter  of  the  title 
under  which  said  story  should  be 
published."  Angers  ▼.  Leprohon,  22 
Que.  Super.  170,  173  (where,  how- 
ever, some  weight  was  givfen  to  the 
fact  that  the  work  was  originally 
published  under  a  pseudonym  and  it 
did  not  appear  that  any  portion  of. 
the  public  knew  who  was  the  real 
author). 

IS.    See  supra   I   24.  .  . 

17.  Bamforth  v.  Dofiglass  Post 
Card,  etc.,  Co.,  168  Fed.  156.  See 
Trade-Harks,  Trade-Names,  and  Un- 
fair Competition  [38  Cyc  831]. 

18.  Atlas  Mfg.  CO.-V..  Street,  204 
Fed.  898,  402,  122  CCA  668,  47  LRA. 
NS  1008:  Bamforth  v.  DougIa<)B 
Poet  Card,*  etc.,   Co.,  158  Fed.   8F6. 

"Literary  property  in  a  book 
cannot  be  protected  by  trade-mark, 
nor  otherwise  than  by  copyright." 
Atlas  Mfg.  Co.  V.  Street,  supra  [foil 
Black  v.  Khrich,   44   Fed.    793]. 

[a]  Author's  trade-mazk. — "The 
plaintiff  insists  that  he  has  a  valid 
trade-mark,    consisting    of    an     ele- 

fihant's  head,  by  which  his  produc- 
ions  have  been  known  and  pro- 
tected and  that  the  defendants  have 
Infringed  by  placing  .>  an  elephant's 
head  upon  thirty  sets  of  the  'Brush- 
wood' edition.  The  proposition  that 
an  author  can  protect  his  writings 
by  a  trade-mark  Is  unique  and,  at 
flrst  blush,  seems  somewhat  start- 
ling. It  is  certainly  offensive  to  the 
aesthetic  and  poetic  taste  to  place 
such  poems  as  the  'Recessionar  and 
The  Last  Chantey'  in  the  same  cate- 
gory wJth  pills  and  soap,  to  be  dealt 
in  as  so  much  merchandise.  We  do 
not  intend  to  decide  that  such  a 
trade-mark  is  sanctioned  by  the  law, 
but  even  if  It  were,  It  Is  manifest 
that  the  mark  does  not  lose  Its  char- 
acteristics because  used  to  desig- 
nate an  unusual  variety  of  'goods.' 
In  other  words,  the  author,  assum- 
ing that  he  may  have  such  protec- 
tion, must  comply  with  the  law  if 
he  would  have  a  valid  trade-mark." 
Kipling  V.  Putnam.  120  Fed.  831.  886, 
67   CCA   295.   66   LRA  873. 

Trade-mazka  gansrally  see  Trade- 
Marks,  Trade-Names,  and  Unfair 
Competition  [88  Cyc  (74]. 

M.    See  infra  (  61. 

90.  Daly  v.  Walrath,  40  App.  Dlv. 
220,    67   NTS  1126. 

[a]  Beuoa  for  >ate«— "If  an  au- 
thor could  thus  grant  licenses  for 
all  the  world,  except  his  own  coun- 
try, and  then  publish  in  his  own 
country  without  such  publication  af- 
fecting the  rights  of  his  licenses, 
there  would  be  but  little  need  of  an 
international  copyright  law."  Daly 
r.  Walrath,  40  App.  Div.  MO,  224,  67 
NTS  1126. 

[bi  Bala  appUedi^-Where  a  for- 
[13  C.  J.— 62] 


elgn  author  sold  all  his  common-law 
rights  in  a  dramatic  composition  for 
the  United  States,  and  thereafter 
published  the  work  in  such  foreign 
state,  the  common-law  rights  pre- 
viously conveyed  were  thereby  de- 
stroyed, notwithstanding  such  publl- 
catloi)  was  In  violation  of  a  contract 
between  the  author  and  the  pur- 
chaser. Daly  V.  Walrath,  40  App. 
Dlv.  220,  222,  67  NTS  1126  (where 
the  court  said:  "The  plaintiff  had 
acquired  the  author's  common-law 
right  of  representing  the  play  In  this 
country;  but  that  right  became  the 
property  of  anyone  who  chose  to  ex- 
ercise It,  when  the  original  play  was 
subseauently  published  and  sold  in 
book  lorm.wltn  Sudermann's  author- 
ity"). 

91.  U.  8.— Bobba-Merrill  Co.  v. 
Straus,  147  Fed.  16,  77  CCA  607,  16 
LRAN8  766  [aff  139  Fed.  156,  and 
aff  210  U.  S.  339,  28  SCt  722,  62  L. 
ed.  1086};  McDearmott  Commn.  Co. 
V.  Chicago  Bd.  of  Trade,  146  Fed. 
961,  77  CCA  479,  7  LRANS  889,  8 
AnnCas  769  [afT  143  Fed.  188]; 
Werckmelster  v.  American  LIth.  Co., 
142  Fed.  827;  Werckmelster  v. 
American  Litiv  Co.,  134  Fed.  321,  69 
CCA  663.  68  LRA  691  [rev  126  Fed. 
24  4J;  Parton  v.  Prang,  18  F.  Cas.  No. 
10,784,  8  Cliff.  687. 

111.— Prohman  ▼.  Ferris.  818  III. 
430,  87  NB  327,  188  AmSR  186,  43 
LRANS  689  [aff  228  U.  S.  424,  82  SCt 
268,  66  L.  ed.  492lT 

Mass. — F.  W.  Dodge  Co.  v.  Con- 
struction Information  Co.,  183  Mass. 
62,  66  NE  204.  97  AmSR  412,  60 
LRA  810. 

N.  J. — ^New  Jersey  State  Dental 
Soc.  V.  Dentacura  (3o.,  67  N.  J.  Bq. 
693,  41  A  672  [aff  68  N.  J.  Bq.  682 
mem,  43  A  1098  mem];  Aronson  v. 
Baker,  43  N.  J.  Bq.  36<,  12  A  177 
("Brminle"). 

N.  T. — Jewelers'  Mercantile  Agency 
V.  Jewelers'  Weekly  Pub.  Co.,  166  N. 
T.  241,  49  NE  872,  63  AmSR  666,  41 
LRA  846  [rev  84  Hun  12,  82  NTS 
41];.  O'Neill  v.  General  Film  Co..  171 
App.  Dlv.  854,  157  NTS  1028  [mod 
162  NTS  699);  Keene  v.  Clarke,  28 
N.  T.  Super.  38;  Kleman  v.  Man- 
hattan Quotation  Tel.  Co.,  60  HowPr 
194;  Oertel  v.  Wood.   40  HowPr  10. 

Tex. — ^Vernon  Abstract  Co.  v.  Wag- 
goner Title  Co.,  49  Tex.  Civ.  A.  144, 
107   SW  919. 

Bng. — Prince  Albert  v.  Strange,  1 
Hall  &  T.  1,  47  Reprint  1302,  1  Macn. 
&  G.  26,  47  BngCh  19,  41  Reprint 
1171. 

See  also  cases  infra  St  46-66. 

"It  Is  well  established  that  the 
private  circulation  of  Information  or 
literary  composition,  In  writing  or 
In  print,  for  a  restricted  purpose,  'Is 
not  a  publication  which  gives  the 
public  a  right  to  use  it."^  P.  W. 
Dodge  Co.  V.  Construction  Informa- 
tion Co..  183  Mass.  62,  66.  66  NB  204, 
97  AmSR  412.  60  LRA  810. 

[a]  Jndldal  stataaMBts  and  lUus- 
teatlooa  of  rule. — (l)  "The  owner  of 
the  common-law  copyright  has  a  per- 
petual right  of  property  and  the  ex-- 
elusive  right  of  flrst  general  publi- 
cation, and  may,  prior  thereto,  en- 
Joy  the  benefit  of  a  restricted  publi- 
cation without  forfeiture  of  the  right 
of    general    publication.      Thus,    he 


may  communicate  the  contents  of  his 
work  under  restrictions  without  for- 
feiture of  the  right.  This  communi- 
cation of  contents  under  restriction, 
known    as    a    restricted    or    limited 

? publication,  is  illustrated  by  lectures 
o  classes  of  students,  dramatic  per- 
formances before  a  select  audience, 
exhibitions  of  paintings  In  private 
galleries,  private  circulation  of  cop- 
ies of  manuscript,  etc"  Bobbs- 
Merrlll  Co.  v.  Straus,  147  Fed.  16.  18, 
77  CCA  607,  15  LRANS  766  [aff  189 
Fed.  156,  and  aff  210  U.  S.  339,  28 
SCt  722,  62  L.  ed.  10861.  (2)  "The 
rule  which  I  think  should  be  adopted 
may  bo  stated  as  follows:  that  the 
owner  of  a  dramatic  or  musical 
composition  may,  like  the  owner  of 
any  other  kind  of  property,  do  with 
his  own  as  he  pleases;  he  may  re- 
tain it  for  his  own  use  and  benefit, 
or  ha  may  give  it  to  the  public  out 
and  out,  or  he  may  make  a  limited 
or  partial  dedication  of  it,  and  when 
his  act  of  dedication  is  of  such  a 
character  as  to  show  unmistakably 
that  he  does  not  intend  to  abandon 
all  right,  but  simply  to  give  the  pub- 
lic the  right  to  nave  a  limited  use 
of   his    property,   or   to   use   It   in   a 

g articular  way,  and  to  reserve  to 
imself  whatever  la  not  plainly  given, 
the  publlo  acquire  the  right  to  use 
his  property  to  the  extent  of  his 
dedication,  but  nothing  more,  and 
any  use  of  it  in  excess  of  the  extent 
dedicated  is  in  violation  of  his  re- 
served rights.  To  illustrate;  if  the 
composer  of  an  orchestral  score  of 
an  opera  arranges  his  score  for  use 
on  the  piano,  either  In  whole  or  in 
part,  and  then  causes  his  arranger 
ment  to  be  published  and  sold,  he 
thereby  donates  his  music  to  the 
public  for  use  on  the  piano,  but  that 
is  the  whole  extent  of  his  gift.  He 
does  not  thereby  authorise  another 
composer  to  make  a  new  orchestra- 
tion of  his  music,  and  perform  It  in 
public  for  proflt  Such  a  use  of  hia 
gift  would  very  likely  seem  to  him 
to  be  a  piratical  abuse  of  his  liber- 
ality." Aronson  v.  Baker,  43  N.  J. 
Bq.  366.  369.  12  A  177.  (2)  "We 
hold  that  the  effect  Of  the  publica- 
tion relied  upon  by  the  appellants  is 
to  be  determined  by  inquiring 
whether  it  is  so-  restricted  In  point 
Of  place,  purpose,  and  persons  as  to 
be  consistent  with  the  retention  by 
tlie  appellee  of  its  proprietary 
rights,  or  is  so  general  or  unquali- 
fied as  to  Indicate  an  Intent  to  sur- 
render or  dedicate  them  to  the  pub- 
lic at  large.  .  .  .  Tested  In  thla 
way,  the  facts  before  recited  admit 
of  but  one  conclusion.  The  publi- 
cation relied  upon  consists  alto- 
gether in  the  posting  of  the  quota- 
tions by  those  who  subscribe  for 
them.  This  is  done  in  places  which, 
by  reason  of  their  ownership  and 
use,  are  private.  Its  controlling 
purpose  is  that  of  stimulating  and 
facilitating  trade  with  the  sub- 
scriber, and  not  of  conferring  a  bene- 
fit upon  the  public.  It  imptles.  of 
course,  a  permission  that  in  dealing 
with  the  subscriber  his  patrons  may 
use  the  information  which  the  quo- 
tations contain,  but  not  that  they 
may  be  copied  and  taken  away  or  re- 
produced   and    used    elsewhere.      It 
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a  copyright  therefor,'*  nor  will  it  enrtail  the  rig^t 
to  prevent  the  unauthorized  use  thereof  by  an- 
other." There  can  be  no  limited  or  restricted  pub- 
lication under  a  copyright;  any  publication  under 
copyright  is  a  general  publication  destroying  all 
common-law  rights.** 

[$  44]  (3)  Consent  to  Pnblioatdon.  To  eonsti- 
tute  an  abandonment  of  the  common-law  property 
by  publication  the  publication  must  be  a  voluntary 
one,  made  by  the  owner  himself  or  by  his  author- 
ity; an .  unauthorized  publication  has  no  effect  on 
his  common-law  rights."  It  is  so  expressly  pro- 
vided by  the  English  statute,**  and  also  by  plain 


implication  in  the  United  States  statnteu*'  A  publi- 
cation by  a  licensee  in  violation  of  Ifae  conditions 
of  his  license  is  a  publication  without  consent  and 
does  not  destroy  the  owner's  common-law  righf 
But  a  publication  by  an  agent  acting  within  the 
course  and  scope  of  his  authority,  although  in  vio- 
lation of  his  instmetions,  works  a  dedication.** 

r(  45]  (1)  Plaes  cflT  FnbUcation.  It  is  immate- 
rial where  publication  takes  place.**  Publication 
abroad  equaJly  with  publication  at  home  works  a 
dedication.*^ 

[(40]  2.  Wbct  Oonstitates  PaUicaitioii — a.  In 
General    Publication  is  the  act  of  making  public 


does  not  make  knowledge  of  them 
general,  or  make  them  accessible  to 
the  public  as  of  right,  or  render 
them  of  no  further  value.  In  short, 
U  Is  so  restricted  as  to  be  consist- 
ent with  the  retention  by  the  ap- 
Sellee  of  its  proprietary  rights,  and 
oes  not  Indicate  an  Intent  to  sur- 
render or  dedicate  them  to  the  pub- 
lic." McDearmott  Commn.  Co.  v. 
Chicago  Bd.  of  Trade,  146  Fed.  961, 
964,  77  CCA  479,  7  LRANS  88?^  S 
AnnCas769   [aff  143  Fed.  188]. 

What  oonstttutas  a  Umltad  or  a 
(•ntzal  vnUloaUon  see  iQfra  t  46  «t 
seq. 

as.  American  Tobacco  Co.  v. 
Werckmelster.  207  U.  S.  284,  299,  28 
set  72,  52  L.  ed.  208,  12  AnnCas  595; 
Keene  v.  Kimball,  18  Gray  (Mass.) 
S46,  77  .AmD  426.  See  also  infra  i 
92. 

"It  is  only  In  cases  where  what  Is 
known  as  a  general  publication  is 
shown,  as  distinguished  from  a  lim- 
ited publication  under  conditions 
which  exclude  the  presumption  that 
It  was  Intended  to  be  dedicated  to 
the  public,  that  the  owner  of  the 
right  of  copyright  is  deprived  of  the 
benefit  of  the  statutory  provision." 
American  Tobacco  Co.  v.  werckmels- 
ter,'supnu 

83.  American  Tobacco  Co  v. 
Werckmelster,  207  U.  8.  284.  299.  28 
set  72,  62  L.  ed.  208,  12  AnnCas  596; 
Bobbs-MerriU  Co.  v.  Straus.  147  Fed. 
.16,  77  CCA  607,  16  LRANS  766  [aff 
\ii  Fed.  165,  and  aff  210  U.  S.  339, 
28  set  722,  62  L.  ed.  10861;  T.  W. 
Dodge  Co.  V.  Construction  Informa- 
tion Co.,  183  Mass.  62.  66  Nfi  204.  97 
AmSR  412.  60  LRA  810;  New  Jersey 
State  Dental  Soc.  v.  Dentacura  Co., 
67  N.  J.  Eq.  693,  41  A  672  [aff  68  N. 
J.  Pq.  682  mem,  43  A  1098  memi; 
Aronson  v.  Baker,  43  N.  3.  Eq.  365, 
12  A  177  ("Erminie");  Macklln  v. 
Richardson.  Ambl.  694,  27  Reprint 
461,  7  BRC  66;  Prince  Albert  v. 
Strange,  1  Hall  A  T.  1.  47  Reprint 
1302,  1  Macn.  &  O.  26,  47  EngCh  19. 
41  Reprint  1171. 

"The  property  of  the  author  or 
painter  in  his  intellectual  creation  Is 
absolute  until  he  voluntarily  parts 
with  the  same.  One  or  many  persons 
may  be  permitted  to  an  examination 
under  circumstances  which  show  no 
intention  to  part  with  the  property 
right,  and  it  will  remain  unim- 
paired." American  Tobacco  Co.  v. 
werckmelster,  supra  [appr  Werck- 
melster V.  American  Lith.  Co.,  134 
Fed.    321.    69    CCA   663,    68   LRA  691]. 

3^  Bobbs-Merrill  Co.  v.  Straus, 
147  Fed.  16,  19,  77  CCA  607,  15  LRA 
NS  766  [aff  139  Fed.  166,  and  aff  210 
U.  S.  339,  28  set  722,  62  L.  ed.  1086]. 

"The  statute  does  not  permit  the 
owner  of  the  copyright,  by  attempted 
restrictions  upon  the  use  of  copies, 
to  retain  in  himself  forever  the  com- 
mon-law right  of  first  publication." 
Bobbs-Merrill    Co.    v.    Straus,    supra. 

Oeposlts  In  oopyrlffht  otllca  see  In- 
fra i  66. 

as.  Chicago  Bd.  of  Trade  v.  Chris- 
tie Grain,  etc..  Co..  198  U.  S.  236,  25 
set  637,  49  L.  ed.  1031;  Savage  v. 
Hoffman,  159  Fed.  684;  Harper  v. 
Donohue.  144  Fed.  491  [aff  146  Fed. 
1023  mam,  76  CCA  678  mem];  Press 


Pub.  Co.  v.  Monroe,  73  Fed.  196,  19 
CCA  429  [app  dlsm  164  XT.  S.  lOS,  17 
set  40,  41  L.  ed.  3671;  Bouclcault  v. 
Wood,  3  F.  Cas.  No.  1.693.  2  Biss.  34; 
Crowe  V.  Aiken.   6  F.  Cas.   No.  3,441, 

2  Biss.  208;  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub. 
Co.,  156  N.  T.  241,  49  NE  872, 
63  AmSR  666,  41  LRA  846;  Palmer 
v.  De  Witt,  47  N.  Y.  632,  7  AmK  480: 
Daly  v.  Walrath,  40  App.  Dlv.  220,  67 
NTS  1125;  Wall  v.  Gordon.  12  Abb 
PrNS  (N.  T.)  349;  Kenrlck  v.  Dan- 
ube Collieries,  etc..  Co.,  39  Wkly.  Rep. 
473;  Anglo-Canadian  .Music  Publish- 
ers' Assoc  T.  Dupuis,  27  Que.  Super. 
486,  6  Que.  Pr.  351. 

[a]  XUiutratloa. — While  books  are 
stored  away,  if  a  copy  should  be  ob- 
tained surreptitiously  and  printed,  or 
the  author  should  loan  ,one  of  the 
books  to  a  friend  to  read  and  return, 
and  in  that  manner  a  copy  of  the 
book  should  fall  into  the  hands  of 
someone  who  should  attempt  to  print 
It.  the  author  would  be  entitled  to 
restrain  publication,  for  the  reason 
that  he  had  not  undertaken  to  put 
within  the  reach  of  the  general  pub- 
lic such  thoughts  or  facts  as  he  may 
have  exposed  or  stated  in  the  book. 
Jewelers'  Mercantile  Agency  v.  Jew- 
elers' Weekly  Pub.  Co.,  166  N.  T.  241, 
49  NE  872,  61  AmSR  666,  41  LRA 
846. 

(b1  The  pnUloatlon  In'  a  fotelCBL 
oonmrj  (1)  of  a  play  never  published 
in  the  United  States  is  not  a  dedica- 
tion to  the  public,  unless  such  publi- 
cation' was  made  with  the  consent 
of  the  author.     Bouclcault  v.  Wood. 

3  7.  Cas.  No.  1.693.  2  Blsa.  34.  (2) 
The  operetta  "Nanon"  was  completed 
in  September,  1884,  and  a  manuscript 
copy  Immediately  transmitted  by  tba 
authors  to  plaintiffs  who  before  It 
was  written  had  purchased  the  ex- 
clusive right  to  use  It  In  America  so 
that  they  were  the  exclusive  owners 
for  America  and  In  possession  of  the 
manuscript  before  there  was  any 
publication  of  any  part  in  Europe  or 
America.  Defendants  were  enjoined 
from  performing  the  play  as  a  whole, 
or  the  piano  score,  or  any  part  of  It 
except  the  orchestration,  which  was 
defendants'  work.  Goldmark  v.  Kre- 
ling,  36  Fed.  661,  662,  13  Sawy.  310. 
CIt  appeared  in  this  case  that  the 
piano  score  had  been  published  in 
Europe,  but  it  did  not  appear  very 
clearly,  If  at  all.  that  it  was  with  the 
author's  consent.  But  the  court,  in 
Its   opinion,    did    not    deem    this    Im- 

?>ortant,  since  It  clearly  appeared 
hat  neither  the  score  nor  any  part 
of  the  operetta  was  published  with 
plaintiff's  consent  either  in  Europe 
or  America.  Sawyer,  J.,  said:  "The 
authors,  certainly,  could  not  have 
stild,  and  conveyed,  any  right  to  a 
third  party  to  perform  their  operetta 
in  America,  so  as  to  cut  off  the  prior 
exclusive  right  conveyed  to  Gold- 
mark  and  Conried.  If  they  could  not 
cut  them  off  by  subsequent  sale,  we 
do  not  perceive  how  they  could  do  it 
by  a  subseqent  dedication  to  the  pub- 
lic by  publication.  In  our  Judgment, 
defendants  had  no  right  to  use  the 
piano  score,  even  If  it  had  been  pub- 
lished by  the  authors  in  Europe  after 
t  the   rignt    of   complainants   had    at- 


tached. We  are  not  certain,  that  it 
was  published  with  the  consent  of 
the  authors.  .  .  .  But  concede  it 
to  be  so,  there  was  no  consent  of 
complainants,  in  whom  the  exclusive 
right  for  America  had  already 
vested").  Compare  supra  |  42  text 
and  note  7. 

[c]  Bvtaenca  of  ooassnt. — (1)  On 
a  motion  temporarily  to  enjoin  a 
vaudeville  performer  from  singing  a 
song  from  an  opera  which  complain- 
ant claims  the  exclusive  right  to  pro- 
duce, the  court  may  consider  the  fact 
that  the  songs  and  pianoforte  score 
of  the  opera  had  t>een  publiaihed.  aa 
showing  an  abandonment  of  the 
words  of  the  songs,  althoagh  there  is 
no  proof  that  the  publication  was  au- 
thorized by  the  composer  and  the 
authors  of  the  opera,  as  would  be 
necessary  on  final  hearing.  Savage  v. 
Hoffman,  169  Fed.  684.  (2)  Proof 
that  the  author  received  and  receipt- 
ed for  royalties  from  publication  is 
evidence  of  consent.  Daly  v.  Wal- 
rath. 40  App.  Dlv.  230.  57  NTS    1125. 

[d]  Vh»  haz4aa  of  vrovlns  eoa- 
■ant  of  the  author  to  a  publication 
is  on  the  party  who  relies  on  It.  Daly 
V.  WalratfiT  40  App.  Dlv.  220,  67  NTS 
112S  [foil  Bouclcault  v.  Wood.  S  F. 
Cas.   No.   1,693,    2   Blsa  341. 

as.  Copyright  Act.  ini  (1*2 
Geo.  V  c  46  i   35   (2)). 

ST.  Act  March  4,  1909  (3S  TJ.  S. 
St  at  L.  1076  c  320  f  62)  (deflnlnc 
publication). 

as.  American  Press  Assoc  v. 
Daily  Story  Pub.  Co.,  120  Fed.  766,  67 
CCA  70.  66  LRA  444  [app  dlsm  193 
U.  S.  675  mem,  24  SCt  862  mem.  48  L. 
ed.  842  mem]  (which,  however,  wais 
a  copyright  case). 

as.  American  Press  Assoc  v. 
Dally  Story  Pub.  Co.,  120  Fed.  766,  57 
CCA  70,  66  LRA  444  [app  dlsm  193 
U.  S.  675  mem.  24  SCt  S52  mem.  48 
L.  ed.  842  mem]. 

30.  Larrowe-Lolsette  v.  O'Lough- 
lln,  88  Fed.  896;  Bouclcault  v.  VTood. 
3  F.  Cas.  No.  1.693.  2  Biss.   34. 

31.  American  Tobacco  Co.  ▼. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72,  62  L.  ed.  208,  12  AnnC:as  &>5:  Uni- 
versal Film  Mfg.  Co.  v.  Oopperman. 
212  Fed.  301  [aff  218  Fed.  677,  134  CC 
A  8061:  Savage  v.  Hoffman.  189  Fed. 
584;  Wagner  v.  Conried,  125  Fed.  798 
(publication  in  Germany  in  the  Ger- 
man'language);  Fraser  v.  Tack,  lit 
Fed.  285.  63  CCA  563;  Tribune  Co.  v. 
Associated  Press,  116  Fed.  126;  Lar- 
rowe-Lolsette V.  O'Loughlln,  88  Fed. 
896;  Goldmark  v.  Krellng.  36  Fed. 
661,  13  Sawy.  810;  Mikado,  etc.  Case. 
25  Fed.  183.  23  Blatchf.  347;  Froh- 
man  v.  Ferris.  238  111.  480.  87  NE 
327.  128  AmSR  186.  41  LRANS  619 
[aff  223  U.  S.  434.  32  SCt  263.  66  L. 
ed.  4921;  O'Neill  v.  General  Film  Co.. 
171  App.  Dlv.  864.  157  NTS  1028  [mod 
162  NTS  699];  Dalv  v.  Walrath.  40 
App.  Dlv.  220,  67  NTS  1U5  (publica- 
tion in  Germany  in  th«  Oerman  lan- 
guage): Palmer  v.  De  Witt.  SO  N.  T. 
Super.  630,  36  HowPr  222.  6  AbbPrKS 
130;  Cocks  v.  Purday,  5  C.  B.  860.  57 
ECL  860,  136  Reprint  1118;  Outchard 
V.  Mori.  2  Coop.  t.  <2ott.  216.  47  Re- 
print 1134;  Bouclcault  v.  Delafleld.  1 
Hem.  &  M.  697,  71  Reprint  261.      ^ 

[a]     OoasaiBt  of  tha  aathor  to  yaV 


For  later  oases,  daraloinnaAta  and  ehaagaa  in  the  law  see  cumulative  Annotations,  saiiie  title,  page  and  note  number. 
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or  known,  as  by  offering  for  sale  or  distribntion  the 
book,  picture,  or  other  subject  matter  in  question.** 
The  question  of  whether  or  not  there  has  been  a 
publication  of  literary  or  other  intellectual  property 
is  of  importance  from  two  aspects:  The  existence 
of  any  common-law  rights  whatever  depends  upon 
it.'*  The  right  to  obtain  a  statutory  copyright  also 
depends  upon  it,  for  there,  can  be  no  copyright  in 
that  which  has  been,  dedicated  to  the  public  oy  an 
unrestricted  publication.**  Copyright  is  also  initi- 
ated by  publication,**  and  a  copyright  may  be  lost, 
and  a  dedication  effected,  by  a  publication  without 
the  required  notice  of  copyright."  What  will  con- 
stitute either  a  general  or  a  limited  publication 
varies  with  the  nature  of  the  subject  matter  in- 
volved.*^ The  mode  of  pubUeation,  or  the  question 
as  to  what  amounts  to  publication,  must  corre- 
spond to  the  nature  of  the  right  secured.**     The 


nature  of  the  subject  matter,  the  character  of  the 
oonununication,  circulation,  or  exhibition,  and  the 
nature  of  the  rights  secured  are  chiefly  determina- 

tive  of  the  question  of  publication.**  The  use  of 
he  word  "publication"  to  indicate  both  a  "gen- 
eral publication"  and  also  a  "limited  publication" 
is  unfortunate  and  has  led  to  much  confusion.'** 
By  express  provision  of  the  copyright  act,  works,  of 
which  copies  are  reproduced  for  sale  or  distribu- 
tion,  are  deemed  to  be  published  on  the  earliest  date 
when  copies  of  the  first  authorized  edition  are 
placed  on  sale,  sold,  or  publicly  distributed  by  or 
with  the  authority  of  the  proprietor."  In  England, 
the  copyright  act  provides  that  publication,  in  rela- 
tion to  any  work,  means  the  issue  of  copies  of  the 
work  to  the  public.**  Private  circulation  is  not  pub- 
lication.**   Printing  is  not  necessary  to  constitute  a 


Uoatloa  aliioaa  (1)  places  him  In  the 
position  of  a  foreign  author  and  Is 
an  abandonment  of  hla  rights  to  a 
copyright  here.  Bouclcault  v.  Wood, 
3  F.  Caa.  No.  1,693,  2  Blss.  34  (pulfll- 
catlon  of  play).  (2)  If  the  forelgm 
publication  Is  unauthorized  it  does 
not  prevent  the  existence  of  copy- 
riirht  In  Canada.  Anglo-Canadian 
Music  I>ubllshers'  Assoc,   v.   Dupuls, 

2  ComL  (Can.)  SOS. 

[b]  Uadar  foimer  ■nolish  >t*t- 
Tttes,  vhlle  It  has  been  said  that  if  & 
foreign  author  not  having  published 
abroad  first  publishes  In  Sngland  he 
may  have  the  benefit  of  the  statutes. 
It  has  been  held  that  if  the  author 
first  publishes  abroad  be  cannot  af- 
terward have  the  benefit  of  the  stat- 
ute by  publishing  in  England.  Chap- 
pel  V.  Purday,  14  M.  A.  VVV  303,  163 
Reprint  491;  Clementl  v.  Walker,  2 
B.  &  C.  861,  9  BCL  371,  107  Reprint 
601;  JeSerys  v.  Boosey,  4  H.  L.  Cas. 
815,  10  Reprint  681;  Gulchard  v. 
Mori.  9  L.  J.  Oh.  O.  S.  227.  See  also 
infra  i  224. 

3S.     See  Publication   [32   Cyc  760]. 

la]  Otbar  daHattloBS. — (1)  "In  its 
ordinary  acceptation,  the  word  'pub- 
lication' means  'the  act  of  publish- 
ing a  thlnr  or  making  it  public;  of- 
fering to  public  notice;  or  rendering 
it  accessible  to  public  scrutiny.'  In 
copyright  law.  It  is  the  act  of  mak- 
ing puDlio  a  book;  that  is,  offering  or 
communicating  it  to  the  public  by 
sale  or  distribution  of  copies.' " 
D'Ole  V.  Kansas  City  Star  Co.,  94  Fed. 
840.  842.  (2)  "The  act  of  offering  a. 
book,  map,  print,  piece  of  music,  or 
tlie  like,  to  the  public  by  sale  or  by. 
gratuitous  distribution."  Century  D.; 
Webster  D.  (3)  Publication  mean? 
conin>unication  to  the  public.  Mac- 
mlllan  v.  Dent,  [1907]  1  Ch.  107,  117. 

3  BRC  <47. 
83.     See   supra    if    40-46. 
34.     See  Infra  (92. 


.  J 

35.     See  infra  H  171-173. 

37.     Universal    Film    Mfg'.    Co. 


36.     See  Infra 


194,    213,   233. 


Copperman,  212  Fed.  301,  303  [afl  218 
Fed.  677.  134  CCA  306]. 

"Wliat  amounts  to  publication 
varies,  of  course,  with  the  nature  of 
the  thing  published:  1.  e.,  the  publi- 
cation of^  a  book  Is  naturally 
different  from  the  publication  of  a 
picture.  The  statute  does  not  un- 
dertake to  describe  what  publication 
Is,  so  that  we  must  fall  back  upon 
the  long  line  of  decisions  originally 
referred  to.  Werckmeistcr  y.  Ameri- 
can Llth.  Co.,  134  Fed.  321,  69  CCA 
653,  68  LRA  591,  and  cases  there 
cited  suflflciently  guide  one  toward  an 
understanding  of  publication  In  any 
given  instance.  If  there  be  such  a 
dlssemlilation  of- the  thing  under  con- 
sideration among  the  public  as  to 
Justify  the  belief  that  It  took  place 
wltli  the  Intention  of  rendering  the 
work  common  property,  then  publica- 
tion occurred."^  TTnlversal  Film  Mfg. 
Co.  V.  Copperman,  supra. 

[a]  To  miMlsll  a  proAiutloa  Is  to 
make  It  public  by  those  means  which 


are  appropriate  to  the  particular  ar- 
ticle or  particular  thing.  Booelcaalt 
V.  Chatterton,  6  Ch.  D.  867. 

PaWleatlon  of  partteolar  safejcet 
matter  see  infra  I  48  et  aeq.  . 

38.  Werckmeister  v.  American 
Llth.  Co.,  134  Fed.  321.  326,  69  CCA 
B63.  68  LRA  591  [rev  126  Fed.  2441 
(where  It  Is  said:  "The  nature  of 
the  property  In  question  in  large 
measure  determines  the  extent  of  the 
public  right"). 

39.  Werckmeister  v.  American 
Llth.  Co.,  134  Fed.  321,  326,  69  CCA 
663,  68  LRA  691  [rev  126  Fed.  244]; 
Jewelers'  Mercantile  Agency  v.  Jew- 
elers' Weekly  Pub.  Co.,  155  N.  T.  241, 
49  KE  872,  63  AmSR  666,  41  LRA  846 
[rev  84  Hun  12,  82  NTS  41]:  Ex- 
change Tel.  Co.  V.  Central  News, 
Ltd.,   [1897]  2  CK  48. 

"The  nature  of  the  subject  matter, 
the  character  of  the  communication, 
circulation,  or  exhibition,  and  the  na- 
ture of  the  rights  secured,  are  chiefly 
determinative  of  the  question  of  pub- 
lication." Werckmeister  v.  American 
Llth.  Co.,  supra. 

[a]  "Shnai  the  oral  lecture  to  a 
class  of  students  is  not  published 
even  by  permission  to  the  Individuals 
of  such  class  to  make  copies  for 
their  own  use,  because  this  is  in  €m:- 
cord  with  the  purposes  of  instruction 
and  does  not  otherwise  Injuriously 
affect  the  right  of  the  author.  But 
the  exhibition  of  a  play  to  persons 
paying  admission  does  not  permit 
them  to  make  copies  for  reproduc- 
tion, because  the  character  of  the 
exhibition  for  amusement  Indicates 
the  limitation  of  its  purpose,  and  'the 
reproduction  thereof,  by  persons  ad- 
mitted only  as  spectators  would  be 
destructive  of  the  other  rights  pos- 
sessed by  the  author,  including  that 
of  representation  secured  to  him  by 
statute."  Wercktaieister  v.  American 
Lith.  Co.,  134  Fed.  321,  326,  69  CCA 
663,  68  LRA  691   [rev  126  Fed.   244]. 

40.  Werckmeister  v.  American 
Llth.  Co.,  134  Fed.  321,  324,  69  <3CA 
663,  68  LRA  691    [rev  126  Fed.   244]. 

[a]  Ctoneial  and  limltsd  jpaMtea- 
tloa^— "Publication  of  a  subject  of 
copyright  is  effected  by  its  communi- 
cation or  dedication  to  the  public. 
Such  a  publication  is  what  Is  known 
as  a  'general  publication.'  There  may 
be  also  a  limited  publication.'  The 
use  of  the  word  'publication'  In  these 
two  senses  Is  unfortunate  and  has 
led  to  much  confusion.  A  limited 
publication  of  a  subject  of  copyright 
is  one  which  communicates  a  knowl- 
edge of  its  contents  under  conditions 
expressly  or  impliedly  precluding  Its 
dedication  to  the  public."  Werckmeis- 
ter V.  American  Llth.  Co.,  134  Fed. 
321,  324,  69  CCA  663,  68  LRA  691 
[rev  126  Fed.  244]. 

41.  Act  March  4,  1909,  {  62  (36 
U.  S.  St.  at  L.  1075  c  320  i  62). 

40.  Copyright  Act,  1911  (1  &  2 
Geo.  V  c  46  t  1  (3);  Halsbury  L.  Eng. 
Suppl.  (1917)  p  S63;  Francis  v.  Feld- 
man.  [1914]   2  Ch.  728. 

[a]    "XssiMd    to    tha    vaVOa.-—"! 


think  'issued  to  the  public'  etui  mean 
no  more  tlian  an  Invltatton  or  a  right 
to  the  public  to  acquire  copies.  No- 
tice of  the  publication  is  given  to 
the  public  by  the  copies  sent  to  the 
British  Museum  and  to  the  universi- 
ties. I  do  not  say  that  that  satlsfles 
the  statute.  I  think  It  does  not,  but 
'issued  to  the  public'  can  mean  no 
more  than  having  them  on  sale.  You 
need  not  advertise  and  you  need  not 
call  the  attention  of  the  pnbllc  to 
the  fact  that  you  have  published,  if 
you  are  prepared  to  supply  on  de- 
mand. Here,  the  moment  there  qame 
a  demand  they  fully  satisfied  it." 
Francis  v.  Feldman.  [19141  2  Ch.  728, 
731  (per  Neville,  J.). 

48.  U.  S. — Bobbs-Merrlll  Co.  v. 
Straus,  147  Fed.  15.  77  CCA  607,  16 
LRANS  766  [aff  139  Fed.  166,  and 
aff  21«  U.  S.  839,  28  SCt  722,  62  L.  ed. 
10861. 

111. — Frohraan  v.  Ferris,  238  lU. 
430,  87  NE  327,  128  AmSR  136,  43 
LRANS  639  [aff  223  U,  S.  424,  32  SCt 
268,  56  L.  ed.  Wl 

Mass. — F.  W.  Dodge  Co.  v.  Con- 
struction Information  Co.,  183  Mass. 
62,  66  NE  204.  97  AmSR  412,  60  LRA 
810.  ' 

N.  T. — Jewelers'  Mercantile  Agency 
v.  Jewelers'  Weekly  Pub.  Co.,  166  N. 
Y.  241,  49  NE  872,  63  AmSR  666,  41 
LRA    846    [rev    84    Hun    12,    32    NTS 

Eng. — Prince  Albert  v.  Strange,  2 
De  G.  &  Sm.  662,  64  Reprint  293,  1 
Hall  &  T.  1,  47  Reprint  1302,  1  Macn. 
&  G.  26,  47  EngCh  19,  41  Reprint 
1171;  Jefferys  v.  Boosey,  4  H.  L.  Caa. 
816,  10  Reprint  681;  Kenrick  v.  Dan- 
ube Collieries,  etc.,  Co.,  39  Wkly.  Rep. 
473. 

I.a1  Private  oiroalattoa  41stla> 
golsnsd  from  pnblication. — "Several 
cases  have  arisen  where  the  courts 
have  held  that  the  private  circula- 
tion of  pictures,  manuscripts  or 
printed  books  did  not  constitute  a 
publication,  such  as  Prince  Albert  v. 
Strange,  2  De  Gex  &  S.  652,  64  Re- 
print 293;  also  Bartlette  v.  Critten- 
den, 2  F.  Cas.  No.  1,082,  4  McLean 
300,  where  the  plaintiff,  a  teacher  of 
bookkeeping,  for  the  convenience  of 
his  pupils,  wrote  his  system  of  in- 
structions on  separate  cards,  which 
they  were  permitted  to  keep  for  their 
convenience;  so  a  gratuitous  circu- 
lation of  copies  of  a  work  among 
friends  and  acquaintances  has  been 
held  not  to  amount  to  a  publication. 
Paley's  Case  [clt  Perclval  v.  Fhipps, 
2  Ves.  &  B.  19,  23,  36  Reprint  226] 
was  one  where  a  bookseller' was  re- 
ttralned  from  publishing  manuscripts 
left  by  Dr.  Paley  for  the  use  of  his 
own  parishioners  only.  Coppinger,  In 
his  work  on  Copyright,  at  page  117, 
after  considering  the  last  case  cited 
ajid  others,  reached  the  following 
conclusion:  "The  distinction  Is  In  the 
limit  of  the  circulation;  If  limited  to 
friends  and  acquaintances  it  would 
not  be  a  publication,  but  If  general, 
and  not  so  limited,  it  would  be.'  In 
this  case  the  circulation  was  not  Urn- 


980     [13  C.  J.] 


COPYRIOHT  AND  LITERARY  PROPERTY 


[§§  46-47 


publication.**  Printing  and  offering  for  sale  con- 
stitute publication.*'  Exposure  for  sale  constitutes 
8  publication;  it  is  not  necessary  that  the  work  be 
actually  sold.**  Whenever  the  public  generally,  or 
an  indefinite  portion  of  it,  are  assured  of  access  to 
the  work  without  further  action  on  the  part  of  the 
author,  a  general  publication  has  taken  place.*'  The 
unrestricted  sale  of  a  single  copy  is  a  general  pub- 
lication.** 

[(  47]    b.   Geimral  and  Limited  Pablication.    A 


general  publication  consists  in  such  a  diaelosure, 
communication,  circulation,  exhibition,  or  distribu- 
tion of  the  subject  matter,  tendered  or  given  to  one 
or  more  members  of  the  general  public,  as  implies 
an  abandonment  of  the  right  of  copyright  or  its 
dedication  to  the  public.**  A  limited  publication  is 
one  made  under  restrictions  limiting  the  use  or  en- 
joyment of  the  subject  matter  to  definitely  selected 
individuals,  or  to  a  limited  ascertained  class,  or  to 
some  particular  occasion  or  definite  purpose.**    And 


ited  to  friends  and  acquaintances,  or 
even  to  a  class.  The  limitation  was 
upon  the  character  of  the  use  which 
a  subscriber  could  make  of  it.  It 
was  the  privilege  of  any  and  all  per- 
sons who  desired  to  become  sub- 
scribers, to  obtain  possession  and  use 
of  the  reference  books.  The  fact  that 
the  publisher  of  the  hook  undertook 
to  place  restrictions  on  the  use  which 
Individual  purchasers  could  make  of 
It,  the  effect  of  which  mlfht  be  to  in- 
crease rather  than  diminish  the  pub- 
lic demand  for  the  book,  does  not 
constitute  such  a  limitation  as  takes 
away  from  the  act  of  the  plaintiff  Its 
real  character,  which  is  that  of 
publication."  Jewelers'  Mercantile 
Aeency  v.  Jewelers'  Weekly  Pub.  Co., 
16S  N.  Y.  241.  251,  49  NB  872.  88  Am 
SR  666,  41  L,RA  (46  (rev  84  Hun  12, 
82  NTS  411. 

4V  White  T.  Oeroch,  2  B.  &  Aid. 
398,  lOS  Reprint  876,  1  Chit.  24,  18 
ECL  28. 

4Q.  Bamforth  v.  Douglass  Post 
Card,  etc.,"  Co.,  158  Fed.  366;  McFar- 
lane  v.  Hulton,  [1899]  1  Ch.  884. 

4a.  Jewelers'  Mercantile  Agency 
V.  Jewelers'  Weekly  Pub.  Co..  IBB  >I. 
Y.  241.  49  NE  872,  63  AmSR  686,  41 
LRA  846  [rev  84  Hun  12,  32  NYS  411; 
Wright  V.  Elsie,  86  App.  Dlv.  366,  83 
NYS  887;  Vernon  Abstract  Co.  v. 
Waggoner  Title  Co.,  49  Tex.  Civ.  A. 
144,  107  SW  919:  Francis  v.  Feldman, 
[1914]  2  Ch.  728  (copies  of  sons; 
exposed  for  sale  on  counter  In  retail 
department  of  publisher's  business 
premises);  Hanfstaengl  v.  Smith, 
119061  1  Ch.  619;  McFarlane  v. 
Hulton,  [1899]  1  Ch.  884;  Chatterton 
V.  Cave,  li.  R.  10  C.  P.  672;  West 
V.  Francis,  B  B.  »  Aid.  787,  7  ECL 
402.  106  Reprint  1881. 

"It  is  not  necessary  that  the  book 
be  actually  sold;  it  Is  sufRclent  if  it 
be  offered  to  the  public.  The  act  of 
publication  is  the  act  of  the  author, 
and  cannot  be  dependent  upon  the 
act  of  the  purchaser.  The  actual 
•ale  of  a  copy  is  evidence  that  it 
has  been  offered  to  the  public,  but 
that  fact  may  also  be  shown  by 
other  evidenee.  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  Co., 
supra. 

[a]  XaaaOB  lor  ral«<— "The  reason 
why  exposing  for  sale  or  offering 
gratuitously  to  the  general  public 
constitutes  publication.  Is  stated  in 
the  last  part  of  the  rule  as  follows: 
'So  that  any  person  may  have  an 
opportunity  or  enjoying  that  for 
which  copyright  Is  Intended  to  be 
secured.'  And  this  reason,  which 
lies  at  the  foundation  of  all  decisions 
upon  this  subject,  is  applicable  to 
this  situation."  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub. 
Co.,  156  N.  Y.  241,  2B1,  49  NB  872, 
63  AmSR  666,  41  LRA  846  [rev  84 
Hun  12,  32  NYS  41].  ^ 

47.  Werckmeister  v.  American 
Lith.  Co.,  134  Fed.  321,  69  CCA  663, 
68  LRA  691  [rev  126  Fed.  244]I 
Wagner  v.  Conreld,  126  Fed.  798; 
D'Ole  v.  Kansas  City  Star  Co..  94 
Fed.  840;  Rees  v.  Peltier,  76  111.  476; 
Jewelers'  Mercantile  Agency  v. 
Jewelers'  Weekly  Pub.  Co.,  155  N.  Y. 
241.  49  NE  872.  63  AmSR  666.  41 
LRA  846  [rev  84  Hun  12,  32  NYS 
41];  Vernon  Abstract  Co.  v.  Wag- 
goner Title  Co.,  49  Tex.  Civ.  A.  144, 
107  SW  919. 

[a]  Xnl*  appllsd. — (1)  Where  a 
draftsman  made  several  copies  of  a 


manuscript  map,  one  of  which  he 
placed  in  a  public  office  and  others 
of  which  he  sold  to  third  persons, 
there  was  a  dedication  sufficient  to 
terminate  his  common-law  rights 
therein.  Rees  v.  Peltier,  75  111.  475. 
(2)  While  the  mere  distribution  of 
a  limited  number  of  copies  to 
selected    individuals    for    a    special 

fiurpose  dbes  not  constitute  a  pub- 
Icatlon  resulting  in  a  dedication, 
offering  the  work  so  that  the  public 
without  discrimination  of  persons 
has  an  opportunity  of  enjoying  It 
does  constitute  a  general  publication. 
Wagner  v.  Conried.  125  Fed.  798 
(opera  Parsifal).  (3)  An  owner  of 
abstracts  of  title,  who  either 
furnishes  abstracts  or  offers  to 
furnish  them  to  those  of  the  general 
public  who  desire  them,  makes  such 
a   publication    of    sheets    forming    a 

gart  of  his  abstracts  as  deprives 
im  of  the  exclusive  right  thereafter 
to  multiply  copies  thereof,  although 
the  sale  or  offer  to  sell  Is  to  persons 
procuring  abstracts  for  the  special 
purpose  of  examining  the  title  to 
sjMciflc  property,  ana  for  no  other 
purpose.  Vernon  Abstract  Co.  v. 
Waggoner  Title  Co.,  49  Tex.  Civ.  A. 
144,- 107  SW  919. 

48.  Bobbs-Merrlll  Co.  v.  Straus, 
147  Fed.  IB,  77  CCA  607.  16  LRANS 
766  Jaff  139  Fed.  155,  and  afl  210 
U.  S.  839,  28  set  722,  62  L.  ed. 
10861;  G.  &  C.  Merriam  Co.  v.  United 
Dictionary  Co.,  140  Fed.  768  [rev  on 
other  grounds  146  Fed.  864,  76  CCA 
470  (aff  208  U.  S.  260.  28  SCt  290, 
62  L.  ed.  478)  J;  Werckmeister  v. 
American  Llth.  Co.,  134  Fed.  321.  69 
CCA  653,  68  LRA  691  (rev  126  Fed. 
244];  Qottsberger  v.  Aldine  Book 
Pub.  Co.,  33   Fed.  381. 

49.  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284,  28  SCt 
72,  62  L.  ed.  208.  12  AnnCas  696; 
Rees  v.  Peltier,  76  111.  476. 

"A  general  publication  consists  In 
such  a  disclosure,  communication, 
circulation,  exhibition,  or  distribu- 
tion of  the  subject  of  copyright, 
tendered  or  given  to  one  or  more 
members  of  the  general  public,  as 
Implies  an  abandonment  of  the  right 
of  copyright  or  its  dedication  to  the 

Eublic.       Werckmeister   v.   American 
,1th.  Co..  134  Fed.  321,   326,   69   CCA 
663,  68  LRA  691  [reV  126  Fed.  244]. 

[a]  ZUoatratlos^— Where  a  person 
compiled  maps  of  the  city  of  Chicago 
of  a  particular  design  frbm  the 
public  records  into  an  atlas,  and 
without  taking  out  any  copyright 
made  several  copies  of  the  original 
in  a  form  suitable  for  comprising 
atlases,  sold  several,  .and  placed  one 
copy  In  the  hands  of  the  city  for 
public  use,  where  any  part  or  the 
whole  of  It  could  be  copied  and  used 
by  any  citizen,  .placing  no  restric- 
tions on  their  use,  it  was  held  that 
the  author  thereby  dedicated  the 
maps  to  public  use  and  consequently 
lost  his  common-law  proprietorship 
in  them,  and  that  they  became  nubile 
property.  Rees  v.  Peltzer,  76  111, 
475. 

50.  Werckmeister  v.  American 
Llth.  Co.,  142  Fed.  827;  Werckmeister 
V.  Amerclan  Llth.  Co.,  134  Fed.  321, 
69  CCA  553,  68  LRA  691;  Wagner  v, 
Conried,  126  Fed.  798;  Bartlett  V. 
Crittenden,  2  F.  Cas.  No.  1.078,  5 
McLean  32;  New  Jersey  State  Dental 
Soc.  V.  Dentacura  Co.,  57  N.  J.  Elq. 
693,  41  A  672  [aff  68  N.  J.  Eq.  582 
mem,    43    A    1098    mem];    Aronson    v. 


Baker,  43  Hf.  J.  Ea.  366.  12  A  177 
("Ermlnle");  Vernon  Abstract  Co.  v. 
Waggoner  Title  Co.,  49  Tex.  Civ.  A. 
144,  107  SW  919:  Thompaon  ▼.  Stan- 
hope, Ambl.  737,  27  Reprint  476: 
Prince  Albert  v.  Strange,  Z  De  G.  & 
Sm.  652,  64  Reprint  293.  1  Hall  &  T. 
1.  47  Reprint  1802.  1  Macn.  &  G.  26, 
47  EngCh  19,  •  41  Reprint  1171; 
Qneensberry  v.  Shebbeare^  2  Eden 
329,  28  Reprint  924;  Southey  v.  Sher- 
wood, 2  Meriv.   436,  35  Reprint  1006. 

"Prior  to  such  publication,  a  per- 
son entitled  to  copyright  may 
restrict  the  use  or  enjoyment  of  such 
subject  to  definitely  selected  in- 
dividuals or  a  limitad.  ascertained 
class,  or  he  may  expressly  or  by 
Implication  confine  the  enjoyment  of 
such  subject  to  some  occasion  or 
definite  purpose.  A  publication  under 
such  restrictions  is  a  limited  publica- 
tion, and  no  rights  Inconsistent  with 
or  adverse  to  such  restrictions 
are  surrendered."  Werckmeister  v. 
American  Llth.  Co.,  IS4  Fed.  321. 
326,  69  CCA  663,  68  LRA  691  (rev 
126  Fed.   2441. 

(a]  "The  test  is  whether  there  is 
or  is  not  such  a  surrender  as  per- 
mits the  absolute  and  unqualified 
enjoyment  of  the  subject-matter  by 
the  public  or  the  members  thereof 
to  whom  it  may  be  committed." 
Werckmeister  v.  American  Llth.  Co.. 
184  Fed.  321.  326.  69  CCA  B63,  68 
LRA  591_rrev  126  Fed.  244]. 

rb]  "The  dlsftaottoa  between  a 
public  circulation  of  written,  copies 
and  a  restricted  or  private  com- 
munication of  their  contents  has 
existed  from  the  earliest  times  and 
was  for  some  purposes  recognised 
before  the  use  of  printing.  Keene  v. 
Wheatley,  14  F.  Cas.  No.  7,644.  The 
author's  right  of  property  in  hts  un- 
published work  being  undoubted,  it 
has  also  been  settled  that  he  may 
communicate  it  to  others  under  such 
limitations  as  will  not  interfere  with 
the  continuance  of  the  right.  "Be 
has,"  as  was  said  by  Lord  Broughton 
in  Jefferys  v.  Boosey,  4  H.  L.  Cas. 
816.  962,  10  Reprint  681,  "the  oa- 
dispnted  right  to  his  manuscript;  he 
,may  withhold,  or  he  may  com- 
municate it,  and,  communicating,  he 
may  limit  the  number  of  persons  to 
whom  it  is  imparted,  and  Impose 
such  restrictions  as  he  pleases  upon 
their  use  of  it.  The  fulfilment  of  the 
annexed  conditions  he  may  proceed 
to  enforce,  and  for  their  tn%ach  he 
may  claim  compensation."  He  can- 
not print  and  sell  without  pttbllshlnK 
his  work,  but  he  mar  legtttmately 
Impose  restrictions  which  will  pre- 
vent Its  publication,  -whether  tb» 
communication  be  made  by  glvlni: 
copies  for  private  perusal  or  by 
recitation  before  a  select  audience. 
In  the  latter  case  the  retention  of 
the  author's  right  depends  upon  its 
being  either  a  matter  of  contract  or 
an  implied  condition,  that  the 
audience  are  admitted  for  the  pur- 
pose of  receiving  Instruction  or 
amusement,  and  not  in  order  thst 
they  may  take  a  full  note  of  what 
they  hear,  and  publish  it  for  their 
own  profit,  and  for  the  information 
of  the  public  at  large.'  'Caird  t. 
SIme.  12  App.  Cas.  326."  Werck- 
meister V.  American  Llth.  Co..  1]4 
Fed.  321,  328.  69  CCA  568,  SS  LIU 
E91  [rev  126  Fed.  244]. 

[c]  mill*  appU«<U— (1)  "When  t 
literary  work  is  exhibited  for  t 
particular   purpose,    or   to   a   limited 
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no  riehts  inconsistent  with  or  advene  to  such  re- 
strictions are  surrendered."  The  intention  with 
which  the  disclosure  or  communication  was  made  is 
a  material  circumstance,'*  but  not  necessarily  con- 
trolling." Where  there  is  otherwise  a  general  pub- 
lication, a  misre  notice  of  restrictions  is  of  no 
effect  ^ 

[(481  e.  Of  Particnlar  Subject  Matter-^(l) 
Maniumpts.  To  permit  a  copy  of  manuscript  to 
be  made,  or  to  make  a  gift  of  a  copy  thereof,  is 
not  such  publication  as  will  amount  to  an  aban- 
donment, and  the  person  receiving  the  copy  cannot 
multiply  copies  published,  or  make  any  other  use  6f 
the  work,  except  with  the  consent  of  the  owner.*" 
So  merely  exhibiting  a  manuscript  to  others  will 
not  deprive  the  author  of  his  exclusive  rights." 

[^  4S]    (2)    Books.    Mere  printing  in  itself  does 


number  of  peraons.  It  will  not  be 
construed  as  a  general  grift  or 
authority  for  any  gurpose  of  proflt 
or  publication  by  others.  An  author 
retains  his  right  In  his  manuscript 
until  he  relinqulBhes  it  by  contract, 
or  some  uneaulvocal  act  Indicating 
an  Intent  to  dedicate  It  to  the  public. 
Palmer  v.  De  Witt  47  N.  Y.  532, 
£43,  T  AmR  480  [qnot  Aronson  T. 
Baker,  43  N.  J.  Bq.  365,  3(9.  12  A 
1771.  (2)  A  restricted  or  limited 
publication  which  will  not  work  a 
forfeiture  of  common-law  rights  Is 
illustrated  by  lectures  to  classes  of 
students,  dramatic  performances  be- 
fore a  select  audience,  exhibitions  of 
paintings  in  private  galleries,  private 
circulation  of  copies  of  manuscript, 
etc  Bobbs-Merrlll  Co.  t.  Straus,  147 
Fed.  15,  77  CCA  607,  16  LRANS  766 
rafr  210  U.  S.  339,  28  SCt  722,  62 
L.  ed.  1086]. 

81.  Chicago  Bd.  of  Trad*  T. 
Christie  Or^n.  etc.,  Co.,  1(8  U.  8. 
236,  25  SCt  687,  49  L.  ed.  1081; 
Werekmeister  v.  American  I>lth.  Co., 
134  Fed.  321,  61  CCA  663,  68  L.RA 
t91  (reviewing  cases):  Ftohman  v. 
Ferris.  238  111.  430.  87  NB  327,  128 
AmSR  135.  43  LRANS  639  [aff  228 
U.  S..  424.  32  SCt  268,  56  U  ed.  4921; 
Aronson  v.  Baker,  43  X.  J.  Eq.  36S, 
12  A  177  ("IJrmiBie").  See  also  case* 
supra  i  43. 

fal  As  wuXhat  may  vdTKtely  el», 
««lai«  ooplsa  of  his  work  among  his 
friends  without  parting  with  his  con- 
trol over  his  Intellectual  production. 
Prince  Albert  v.  Strange,  2  De  O.  & 
Sm.  S62,  64  Keprlnt  291.  1  Hall  A  T. 
1.  47  Reprint  1302,  1  Macn.  ft  Q. 
26.  47  BnffCh  19,  41  Reprint  1171. 

OS.  American  Tobacco  Co.  v. 
■Werckmeister,  207  U.  S.  284,  28  SCt 
72.  62  L..  ed.  208,  12  AnnCas  696; 
New  Jersey  State  Dental  Soc.  v. 
I>entacura  Co.,  67  N.  J.  Eq.  693,  41 
A  672  raft  68  N.  J.  Bq.  682  mem, 
43  A  1098  mem]. 

[a]  "It  Is  •  ftadMBMital  rol*  that 
to  constitute  publication  there  must 
be  such  a  dissemination  of  the  work 
of  art  itself  among  the  public,  as  to 
Justify  the  belief  that  it  took  place 
with  the  intention  of  rendering  such 
work  common  property."  American 
Tobacco  Co.  T.  Werckmelster,  207 
U.  S.  284,  299,  28  SCt  72,  62  1.  ed. 
208,  12  AnnCas  596  [quot  Slater 
Copyrlc^ts  ft  Trademarks  p  92]. 

[b]  Bate  applMI^-'-We  think  this 
doctrine  is  sound  and  the  result  of 
the  best  considered  cases.  In  this 
case  It  appears  that  paintings  are 
expressly  entered  at  the  gallery  with 
copyrights    reserved.      There    is    no 

eermission  to  copy;  on  the  other 
and,  officers  are  present  who  rigidly 
enforce  the  requirements  of  the 
society  that  no  copying  shall  take 
place.  American  Tobacco  Co.  v. 
werckmelster.  207  IT.  S.  284.  28  SCt 
72.  62  L.  ed.  208,  12  AnnCas  595. 

63.  Wagner  v.  Conrled,  126  Fed. 
798;  Holmes  v.  Hurst,  80  Fed.  614, 
26  CCA  610  [aff  76  Fed.  767,  and  aff 
174  U.  S.  82,  19  SCt  606,  43  L.  ed. 
9041.    See  also  supra  i  42. 

[al  Bffaet  of  &ima,t,—"Ot  course, 
there  are  cases  where  knowledge  of 


a  person's  intent  Is  materially  help- 
ful towards  the  determination  of 
what  his  actions  really  were.  The 
statute  or  picture  exhibited  to 
friends  in  the  artist's  -studio,  the  MS. 
submitted  to  critics  for  suggestions 
aa  to  alteration,  the  books  distrib- 
uted for  purposes  of  future  sale, 
are  cases  in  point.  But  where  an 
author  causes  what  he  has  written 
to  be  printed,  and  then  allows  it 
to  be  put  publicly  on  sale,  offering 
copies  to  whomever  chooses  to  buy, 
and  actually  selling  such  copies  by 
the  thousand,  it  la  idle  to  say  that 
there  had  been  no  publication  of 
what  is  thus  printed  and  given  to 
the  world,  because  the  author  in- 
tended thereafter  to  combine  what 
he  has  thus  sold  with  other  writings 
of  his  own.  and  then  to  apply  for 
copyright  on  the  combination." 
Holmes  v.  Hurst,  80  Fed.  514.  616, 
26  CCA  610  [aff  76  Fed.  757,  and  aff 
174    U.   S.    82,    19    SCt   606,    43    L.    ed. 


not  amount  to  a  publication,  for  the  obvious  reason 
that  a  book  may  be  withhfeld  from  the  public  after 
it  has  been  printed."  To  constitute  a  publication 
there  must,  in  addition  to  printing,  be  some  distri- 
bution of  the  copies."  A  book  is  of  course  pub- 
lished generally  when  printed  copies  are  sold  or 
distributed  unconditionally  to  the  public."  The 
delivery  of  a  printed  copy  of  a  work  to  one  of  sev- 
eral subscribers  for  even  a  limited  edition  of  the 
work  is  sufficient  to  constitute  a  general  publica- 
tion.** But  there  may  be  such  a  qualified  distri- 
bution of  the  printed  copies,  as  in  the  case  of  their 
being  delivered  to  a  few  ascertained  persons  only 
who  receive  them  under  conditions  expressly  or  im- 
pliedly precluding  any  ulterior  diffusion  of  the  knowl- 
edge of  their  contents,  as  will  not  constitute  such 
publication  as  amounts  to  a  dedication  of  the  work  to 

t>e  construed  as  a  general  gift  or 
authority  for  any  purposes  of  proflt 
or  publication  to  which  the  receiver 
mav  choose  to  devote  them."  Werck- 
melster V.  American  Lith.  Co..  134 
Fed.  321.  326,  <9  CCA  653,  68  LRA 
691  [rev  128  Fed.  244,  and  quot  Story 


""It 
798. 


Wagner  v.   Conrled,  126   Fed. 


(a]  B«la  amued^— "Upon  the  title- 
page  of  efu:h  copy  of  this  duodecimo 
edition  thus  sold  appears  the  follow- 
ing notice:  "This  copy  must  not  be 
used  for  production  on  the  stage;' 
but  it  Is  the  twell  settled  law  of  this 
country  that  If  the  publication  is 
complete  such  notice  is  ineffective  to 
reserve  the  very  right  which  such 
publication  dedicates  to  the  public." 
Wagner  v.  Conrled,  126  Fed.  798, 
801. 

SS.  Werckmelster  v.  American 
Lith.  Co.,  134  Fed.  821,  69  CCA  653. 
68  LRA  691  [rev  126  Fed.  2441; 
Boucioault  V.  Fox,  t  F.  Cas.  No. 
1.891.  6  Blatchf.  87;  Crowe  v.  Aiken, 
6  F.  Cas.  No.  8.441,  2  Biss.  208;  Froh- 
man  v.  Ferris.  238  Til.  430.  436.  87  NB 
327.  128  AmSR  136.  43  LRANS  639 
faff  223  U.  S.  424,  32  SCt  263.  66 
L.  ed.  4921;  Thompson  v.  Stanhope. 
Ambl.  787.  27  Reprint  476;  Prince 
Albert  v.  Strange.  2  De  O.  A  Sm.  652. 
64  Reprint  293.  1  Hall  ft  T.  1,  47 
Reprint  1802,  1  Macn.  ft  G.  26,  47 
BngCh  19,  41  Reprint  1171;  Queens- 
berry  ▼.  Shebbeare,  2  Bden  329.  28 
Reprint  924;  Jefferys  v.  Boosey.  4 
H.  L.  Cas.  81S.  10  Reprint  681. 

"The  author  may  permit  the  use  of 
his  productions  by  one  or  more  per- 
sona to  the  exclusion  of  all  others 
and  may  give  a  copy  of  his  manu- 
script to  another  person  without 
^rtlng  with  his  property  In  it" 
Frohman  v.  Ferris,  supra. 

[a]  Sols  amUsA, — "in  case  of 
literary,  sclentlnc.  and  professional 
treatises  in  manuscript,  it  is  obvious 
that  the  author  must  be  deemed  to 
posBeas  the  original  ownership  and 
be  entitled  to  appropriate  them  to 
such  uses  as  he  shall  please.  Nor 
can  he  be  justly  deemed  to  intend  to 
part  with  that  ownership  by  deposit- 
ing them  in  the  possession  of  a  third 
person,  or  by  allowing  a  third  person 
to  take  and  hold  a  copy  of  them. 
Such  acts  must  be  deemed  strictly 
limited,.  In  point  of  right,  use,  and 
effect,  to  the  very  occasions  ex- 
pressed or  Implied,  and  ought  not  to 


Eq.  I  943]. 

[bT  Vse  for  laatmetton. — ^It  is  not 
an  abandonment  to  use  one's  manu- 
script to  Instruct  others  who  are  per- 
mitted to  take  copies.  Bartlette  v. 
Crittenden,  2  F.  Cas.  No.  1,076,  ( 
McLean  83,  2  F.  Cas.  No.  1,032,  4 
McLean  300. 

Be.  Bobbs-Merrtll  Co.  v.  Straus, 
147  Fed.  16,  77  CCA  607,  16  LRANS 
768  [aff  139  Fed.  166,  and  aff  219 
U.  S.  339,  28  SCt  722.  62  L.  ed.  1086]; 
French  v.  Magulro,  66  HowPr  (N.  T.) 
471. 

[a]  ■obmlaalom  to  pnbMahwr,  Sub- 
mlttlng  a  literary  composition  for 
the  purposes  of  acceptanoe  or  rejec- 
tion by  a  publisher  is  not  a  general 
fiubllcation  and.  does  not  prejudice 
he  owner's  common-law  rights. 
Bobba-Merrlll  Co.  v.  Straus,  147  Fed. 
15.  77  CCA  ;07,  16  LRANS  766  [aff 
210  U.  S.  339.  28  SCt  722.  62  L.  ed. 
1088.  and  quot  Press  Pub.  Co.  v. 
Monroe.  73  Fed.  196.  19  CCA  429,  61 
LRA  353  (app  dlsm  164  U.  S.  lOt. ' 
17  SCt  40.  41  L.  ed.  367)]. 

B7.  Werckmelster  v.  American 
Lith.  Co.,  134  Fed.  321.  325,  69  CCA 
663,  68  LRA  691  [rev  126  Fed.  244]: 
Jewelers'  Mercantile  Agency  v. 
Jewelers'  Weekly  Pub.  Co.,  84  Hun 
12,  32  NTS  41  [rev  on  other  grounds 
165  N.  T.  241,  49  NB  872,  63  AmSR 
666,  41  LRA  8461;  Prince  Albert  v. 
Strange,  1  Macn.  ft  O.  26,  47  BngCh 
19,  41  Reprint  1171. 

"In  case  of  &  book,  ordinarily  tbe 
sole  practical  beneflt  to  the  author 
is  In  the  right  to  multiply  copies. 
The  exhibition  or  private  circulation 
of  the  original  or  of  printed  copies 
is  not  a  publication,  unless  it 
amounts  to  a  general  offer  to  the 
public.  The  unrestricted  offer  of 
even  a  single  copy  to  the  public  Im- 
plies the  surrender  of  the  common 
law  rieht."  Werckmelster  v.  Amer- 
ican Lith.  Co.,  supra, 

88.     See  supra  {i  46,  47. 

88.  Osgood  v.  A.  S.  Aloe  Instru- 
ment Co.,  83  Fed.  470;  Holmes  v. 
Hurst,  80  Fed.  614,  25  CCA  610  (aff 
76  Fed.  757.  and  aff  174  U.  S.  82,  19 
SCt  606.  43  L.  ed.  904];  Gottsberger 
V.  Aldlne  Book  Pub.  Co..  33  Fed.  381; 
Baker  v.  Taylor,  2  F.  Cas.  No.  782,  2 
Blatchf.  82;  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  Co- 
155  N.  Y.  241,  49  NE  872,  63  AmSR 
666,  41  LRA  848  (rev  84  Hun  IB.  32 
NTS  41];  Palmer  v.  De  Witt,  47  N.  T. 
632,  7  AmR  480;  Potter  v.  McPherson, 
21  Hun  (N.  Y.)  569;  Vernon  Abstract 
Co.  v.  Waggoner  Title  Co..  49  Tex. 
Civ.  A.  144,  107  SW  919;  Bouclcault 
V.  Chatterton,  5  Ch.  D.  267  (printed 
and  Issued  to  the  public);  Blanehett 
v.  Ingram,  8  T.  L.  R.  687  (gratuitous 
distribution). 

80.  Keene  v.  Clarke.  28  N.  T. 
Super.  38.  See  also  aupra.  |  46  text 
and  note  48. 
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the  public.*'  Unless,  however,  the  oirculation  of 
copies  is  restricted  both  as  to  persons  and  purpose  it 
will  amount  to  a  general  publication.*^  Where  the 
book  is  exposed  for  sale  so  that  the  public  with- 
out discrimination  as  tp  persons  has  an  opportunity 
to  obtain  or  to  enjoy  it  it  is  published.'"  If  a  book 
is  put  within  the  reach  of  the  general  public  so  that 
all  may  have  access  to  it,  no  matter  what  limitations 
may  be  put  on  the  use  of  it  by  the  individual  pur- 
chaser or  lessee,  it  is  published,  and  the  common- 
law  copyright  or  right  of  first  publication  is  gone.** 
Thus  the  leasing  of  a  book  for  a  Bp>ecified  term  to 
any  and  aJl  persons  who  will  accept  it  .on  the  terms 
offered,  even  if  those  terms  include  an  agreement 
not  to  disclose  its  contents,,  constitutes  a'  publica- 


tion.** A  notice  in  the  book  of  restrictions  on  its 
use  or  resale  is  nugatory  if  otherwise  there  has  been 
n  general  publication  of  it.**  A  consignment  of 
books  to  dealers  with  instructions  nbt  to  sell  or  to 
offer  for  sale  until  a  specified  time  is  not  a  publi- 
cation," but  a  sale  after  that  time  has  arrlTed  is  a 
publication.**  Placing  a  book  in  a  public  library 
is  a  publication  of  it,""  and  so  is  delivery  of  it  to  a 
public  oflSce.™ 

Publication  of  book  in  serial  form.  The  publica- 
tion of  a  book  in  serial  form  in  a  magazine  before 
the  statutory  formalities  for  obtaining  a  copyright 
have  been  complied  with  is  such  a  publication  as 
will  dedicate  the  work  to  the  public  and  deprive  the 


61.  Werckmelster  y.  American 
Uth.  Co.,  142  Fed.  827;  Jewelers'  Mer- 
cantile Agency  v.  Jewelers'  Weekly 
Pub.  Co..  155  N.  T.  241,  49  NB  872, 
eS.AmSR  666,  41  LRA  846  [rev  84 
Hun  12,  32  NTS  41];  Keene  v.  Clarke, 
28  N. '  Y.  Super.  38;  MacmlUan  v. 
Dent,  (19071  1  Ch.  107,  3  BRC  647 
raff  (19061  1  Ch.  101.  8  AnnCas  1113]; 
Prince  Albert  v.  Strange,  1  Macn.  & 
O.  25,  47  EngCh  19,  41  Reprint  1171. 

[a]  BiatlBatloB  bot-areai  printed 
aaa  mannaeript  cojiles. — "Printing 
being  the  means  generally  adopted 
for.  a  widely  diffused  circulation,  the 
delivery  of  &  printed  copy  of  a  work 
to  one.  of  several  subscribers,  for 
even  a  limited  edition  of  a  work,  has 
lieen  held  to  surrender  it  to  the  pub- 
lic, although  the  delivery  of  a  manu- 
script copy  would  not.  But  such  de- 
livery of  a  printed  copy  may  be  made 
conflaential,  by  a  notice  printed 
thereon,  that  ft  is  for  private  cir- 
culation only."  Keene  v.  Clarke,  28 
N.  T.  Super  38,  69. 

(b]  Xdmlted  gift  of  oogtos. — "Such 


a  case  «ccurs  where  a  small  first  edi- 
tion of  a  book,  printed  With  a  notice 
on  the  title  page  that  It  is  for  private 
circulation,  is  gratuitously  distributed 
by  the  author  among  particular  per- 
sons." Keene  v.  Wheatley,  14  F.  Cas. 
No.  7.644. 

[c]  Prlntlac  operatta  for  as*  of 
pMffomtMn^— The  printing  of  copies 
of  an  operetta  for  the  use  of  the  ar- 
tists producing  it,  and  to  be  used  by 
them  only  for  the  purpose  of  learn- 
ing their  respective  parts,  and  hav- 
ing the  words  "Right  of  repre- 
sentation and  reproduction  reserved" 
g Tinted  on  its  title  page,  has  been 
eld  not  to  constitute  such  publi- 
cation as  will  amount  to  a  dedication 
of  the  work  to  the  public.  French  v. 
Kreling,  63  Fed.  621,  622. 

•68.  D'Ole  V.  Kansas  City  Star  Co., 
94  Fed.  840;  Keene  v.  Wheatley,  14 
P.  Cas.  No.  7,844;  Vernon  Abstract 
Co.  V.  -Waggoner  Title  Co.,  49  Tex, 
Civ.  A.  144,  107  SW  919. 

[a]  ZllnatmtlOB. — Giving  away 
copies  of  a  pamphlet  by  the  author, 
or  leaving  copies  in  a  public  hotel 
office,  constitutes  a  publication  which 
renders  a  subsequent  copyright  In- 
effectual. D'Ole  v.  Kansas  City  Star 
Co.,   94   Fed.   840. 

63.  Werckmelster  v.  American 
Lith.  Co.,  134  Fed.  321,  69  CCA  663, 
68  LRA  £91  (reviewing  cases);  Lar- 
rowe-Liolsette  v.  O'Loughlln,  88  Fed. 
896;  Jewelers'  Mercantile  Agency  v. 
Jewelers'  Weekly  Pub.  Co.,  165  N,  T. 
241.  49  NB  872,  63  AmSR  666.  41 
LRA  846  (rev  84  Hun  12,  32  NTS  411; 
McFarlane  v.  Hulton.  [1899]  1  Ch. 
884. 

64.  Larrowe-Loisette  v.  O'Lough- 
lln, 88  Fed.  896;  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  Co., 
166  N.  T.  241,  247.  49  NE  872,  63 
AmSR  666,  41  LRA  846  [rev  84  Hun 
12,  82  NTS  41]. 

"A  person  who  writes  a  book  may 
keep  tne  manuscript  without  printing 
It,  and  prevent  any  one  from  seeing 
It.  He  may  take  a  still  further  step 
and  cause  the  book  to  be  printed  and 


then  determine  that  it  shall  not  be 
seen  by  the  public  and  store  all  the 
printed  copies  away,  and  still  he  has 
not  made  a  publication  of  it  within 
the  meaning  of  the  law.  It  continues 
to  be  his  property  as  he  has  not  yet 
offered  it  to  the  public.  If,  while 
the  books  are  thus  stored  away,  a 
copy  should  be  obtained  surrepti- 
tiously and  printed,  or  should  the 
author  loan  one  of  the  books  to  a 
friend  to  read  and  return,  and  in  that 
manner  a  copy  of  the  book  should 
fall  into  the  hands  of  some  one  who 
should  attempt  to  print  it,  the  author 
would  be  entitled  to  restrain  publi- 
cation, for  the  reason  that  he  had  not 
undertaken  to  put  within  the  reach 
of  the  general  public  such  thoughts 
or  facts  as  he  may  have  expresned  or 
stated  in  the  book.  Cases  have  arisen 
in  which  there  was  a  private  cir- 
culation for  a  restricted  purpoee,  and 
the  holding  has  been  that  it  did  not 
constitute  a  publication,  as  in  Prince 
Albert  v.  Strange,  2  Dc  G.  &  Sm.  652, 
64  Reprint  293.  In  that  case  it  ap- 
peared that  Her  Majesty  and  the 
Prince  Consort  had  given  to  a  num- 
ber of  friends  copies  of  prints  and 
etchings  made  for  their  own  amuse- 
ment, and  this  was  held  a  private 
circulation  and  not  a  publication. 
Out  of  a  few  cases  of  the  same  gen- 
eral character  seems  to  have  grown 
the  idea  that  it  is  possible  for  a  man 
by  putting  restrictions  on  the  use  of 
his  books  by  subscribers,  however 
nume'rous  they  may  be,  to  retain  in 
himself  forever  the  common-law 
right  of  first  publication.  If  that 
position  be  sustained  by  the  judg- 
ment of  the  courts,  then  will  have 
been  obtained  judicial  legislation  of 
far  broader  scope  and  much  greater 
value  to  authors  and  others  than 
that  offered  by  the  -copyright  stat- 
ute." Jewelers'  Mercantile  Agency 
V.  Jewelers'  Weekly  Pub.  Co.,  supra, 
[a]  AbBOlnta  sale  wttb  rMtrlo- 
tioas  •■  to  nae. — ^Where  the  author 
of  a  book  on  memory  sold  copies  to 
pupils  whom  be  Instructed  in  the  sys- 
tem expounded  in  the  work  without 
placing  any  restriction  oft  the  title 
or  the  use  of  the  books  except  that 
it  was  stipulated  that  the  purchasers 
should  not  communicate  to  any  per- 
son any  idea  or  part  of  the  system,  it 
was  held  that  there  had  been  a  pub- 
lication which  prevented  the  obtain- 
ing of  a  statutory  copyright.  It  was 
said  that  "to  hold  that  a  person  may 
offer  a  book  to  every  person  in  the 
world  who  will  buy  it  and  pay  a  cer- 
tain price  for  it  with  an  agreement 
not  to  show  it  to  any  other  person, 
and  that  this  course  of  distribution 
might  be  continued  for  many  years, 
and  then  a  copyright  secured  for  the 
legal  term,  would  be  a  large  advance 
upon,  and  wide  departure  from,  any 
decisions  which  have  been  cited  in 
this  case.  In  most,  if  not  quite,  all 
the  cases  in  which  a  distribution  has 
been  held  not  to  be  a  publication,  the 
author  did  not  part  with  the  title  to 
the  books  distributed."  Larrowe- 
Loisette  V.  O'Loughlln,  88  Fed.  896, 
898. 


6B.  Werckmelster  t.  American 
Llth.  Co.,  134  Fed.  321,  69  CX:;A  551. 
68  LRA  691  (reviewing  cases);  Ladd 
V.  Oxnard,  76  Fed.  70S;  Jewelers' 
Mercantile  Agency  v.  Jewelers'  'Week- 
ly Pub.  Co.,  155  N.  T.  241,  49  NE  872. 
63  AmSR  666,  41  LRA  846  [rev  84 
Hun   12,   32   NTS  41]. 


[a]     n*  iBRumoa  to 
«1 


without  cormt  as  to  nnubaz,  of  a  book 
of  credit  ratings  and  the  financial 
standing  of  persons  and  firms  who 
are  engaged  in  a  particular  line  of 
business,  on  a  stipulation  that  the 
same  is  merely  loaned  to  the  sub- 
scriber, and  not  sold  to  bim,  and 
that,  if  it  is  found  in  any  hands  other 
than  those  nf  persons  who  are  en- 
titled to  use  it  oy  permission  of  the 
publishers,  the  latter  may  take  pos- 
session of  it  and  annul  sal  rights  of 
the  subscriber,  is  a  publication. 
Ladd  v.  Oxnard,  75  Fed.  70t. 

66.  Savage  v.  Hoffman,  1S9  Fed. 
684;  Wagner  v.  Conried,  186  Ped. 
798;  Jewelers'  Mercantile  Agency  v. 
Jewelers'  Weekly  Pub.  Co.,  155  N.  T. 
241,  49  NE  872.  68  AmSR  666,  41  LJIA 
846   [rev  84  Hun  12.  32  NTS  41]. 

[a]  lEeialjr  forUddinc  na»  lir 
notice  (1)  does  not  prevent  publi- 
cation and  sale  in  print  from  consti- 
tuting abandonmenL  Savage  v.  Hoff- 
man, 159  Fed.  684.  (2)  If  the  publi- 
cation of  an  opera  is  otherwise  unre- 
stricted and  complete,  a  notice  in 
each  copy  that  it  must  not  be  used 
for  production  on  the  stage  is  inef- 
fective to  reserve  the  right  of  stage 
presentation.  Wagner  v.  Oonrled,  126 
Fed.  798. 

67.  Black  V.  Henry  O.  Allen  Co... 
S6  Fed.  764;  Wall  v.  Gordon.  IS  Abb- 
PrNS   (N.  T.)  849. 

68.-  Wall  V.  Gordon.  18  AbbPrNS 
(N.  T.)  849. 

66.  Jewelers'  Mercantile  Agency 
V.  Jewelers'  Weekly  Pub.  Co.,  155  N. 
T.  241.  49  NE  872,  63  AmSR  666.  41 
LRA  846  [rev  84  Hun  12,  82  NTS  41]. 

70.  Callaghan  v.  Myers,  128  U. 
S.  817,  9  set  177,  82  L.  ed.  547;  D'Ole 
V.  Kansas  City  Star  Co.,  94  Fed.  840; 
Reese  v.  Peltser,  75  111.  476  (where. 
in  addition,  some  copies  had  been 
sold);  Jewelers'  Mercantile  Agency 
v.  Jewelers'  Weekly  Pub.  Co.,  IBS  N. 
T.  241,  49  NB  872,  63  AmSR  666.  41 
LRA  846  [rev  84  Hun  12,  32  NTS 
41].  But  see  O'Neill  v.  General  Film 
Co.,  171  App.  Div.  864,  167  NTS  1028 
(holding  that  filing  a  copy  of  a  play 
to  secure  a  jierforming  license  in 
England  is  not  a  publication). 

[a]  Sellvsrliif  to  th*  mmenAmtt  of' 
•tafta,  for  the  use  of  the  state,  the 
number  of  copies  of  a  volume  of  law 
reports  required  by  law  to  be  so 
delivered  Is  a  publication  of  that 
volume.  Callaghan  v.  Myers,  128  U. 
S.  617,  9  set  177,  32  L.  ed.  547. 

[b]  Sapoatt  of  oliart  la  aavy  dt- 
partment«  A  deposit  by  the  author 
of  his  work  in  a  public  office,  such 
as  a  chart  in  the  navy  department 
was  held  not  to  make  it  a  public 
document  which  anyone  might  copy. 
The  deposit  was  made  on  the  express 
understanding  that  the  chart  was  not 
to  be  published   except   by   plaintiff 


For  latar  cases,  daralopmaata  and  ehaag«B  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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author  of  liis  right  to  a  statutory  copyright." 

Partial  publicatioii.  As  to  so  much  of  a  work  as 
has  been  published  before  obtaining  a  statutory 
copyright,  the  author  cannot  obtain  a  copyright 
under  the  statutes;  but  if  he  has  published  part  of 
the  work  only,  he  may  no  doubt  copyright  the 
remainder.'' 

[$50]  (3)  Pictores,  PhotographB,  Etc.  Mere 
exhibition  of  a  picture  or  other  work  of  art  to 
many  or  few  persons  is  not  necessarily  a  general 
publication  of  it."  The  public  exhibition  of  a 
painting  or  a  statue  where  all  may  see  and  freely 
copy  it,  doubtless  does  amount  to  a  general  publica- 
tion ;"  and  the  artist 's  purpose,  or  a  notice  of  ^ser- 
vation  of  rights  which  he  takes  no  measures  to  pro- 
tect, does  not  alter  this  rule.''  But  where  the  exhi- 
bition is  accompanied  by  an  express  or  implied  pro- 
hibition against  copying,  which  is  sought  to  be  en- 
forced, it  does  not  amount  to  a  publication  destruc- 
tive of  ttie  private  right.'*  Thus  the  exhibition  of 
£i  work  of  art  at  a  public  gallery  where  there  are 
by-laws  against  copying,  or  where  it  is  tacitly  un- 
derstood that  no  copying  shall  take  place,  and  the 
public  are   admitted  to  view  the  pictures  on  the 


implied  understanding  that  no  improper  advantage 
will  be  taken  of  the  privilege,  does  not  constitute 
a  general  publication.^'  Until  the -supreme  court 
settled  the  law  for  the  United  States  as  here  stated, 
it  had  frequently  been  held  that  the  mere  public  ex- 
hibition of  a  work  of  art  constituted  a  general  pub- 
lication of  it."  In  England,  in  the  absence  of 
express  statutory  provision  on  the  subject,  it  has 
been  held  that  the  public  exhibition  of  paintings 
will  constitute  such  a  publication  as  will  dedicate 
them  to  the  public.'"  But  the  English  copyright  act 
now  provides  that  the  exhibition  in  public  of  an 
artistic  work  shall  not  be  considered  a  publication 
of  it.*"  Merely  exposing  the  work  to  the  view  of  a 
limited  public  in  a  private  gallery,"  or  selling  the 
original  work  itself,"^  or  a  replica  thereof,**  or  even 
permitting  a  designated  person  to  make  copies  of 
it,**  is  not  a  general  publication.  The  exhibition  of 
a  work  of  art  only  for  the  purpose  of  securing  a 
purchaser  does  not  adversely  affect  the  common-law 
or  statutory  copyright.*"  So  the  exhibitioii  of  a 
painting  for  the  purpose  of  obtaining  subscribers 
to  an  engraving  of  it  is  not  a  publication.**  Send- 
ing miniature  copies  of  photographs  to  dealers  to 


Blunt  v.- Patten,  Z  F.  CaB.  No.  1,580, 
2  Pa.ine  397 

71.  HolmeB  T.  Hurst,  174  U.  S.  «>, 
19  set  606.  43  L.  ed.  904  [afT  80  Fed. 
614,  25  CCA  610  (aff  76  Fed.  757)]: 
Fraser  v.  Tack,  116  Fed  285,  53  CCA 
563;  Holmes  v.  Dbnahue,  77  Fed.  179. 

72.  Mifflin  v.  Dutton,  190  U.  S. 
265,  23  set  771,  47  L.  ed.  1043  [aft 
112  Fed.  1004,  60  CCA  661,  61  LRA 
134];  Mifflin  v.  R.  H.  White  Co.,  190 
U.  S.  260,  23  set  769,  47  L.  ed.  1040 
{atr  112  Fed.  1004,  60  CCA  661,  61 
L.RA  134  (aft  107  Fed.  708)1;  Praser 
V.  Yack,  116  Fed.  286,  63  CCA  S68; 
Holmes  v.  Hurst.  80  Fed.  514,  26 
CCA  610  raff  174  U.  S.  82,  19  SCt  606, 
48  L.  ed.  t041. 

Mor  paUloation  «•  •Seotlnff  rlcbt 
to  ootfjF  right  see  infra  |  92. 

73.  American  Tobaieoo  Co.  v. 
'Werckmelster,  207  U.  S.  284,  28  SCt 
72.  62  L..  ed.  208.  12  AnnCa«  596  [aS 
146  Fed.  876.  76  CCA  647];  V^erck- 
melster  v.  American  Lith.  Co.,  134 
Fed.  331,  69  CCA  653,  68  L.RA  691 
[rev  126  Fed.  «44]. 

[a]  Beasoii  for  rnlA^-"It  is  not 
perceived  how  the  legal  status  of  a 
right  of  copyright  in  a  painting  or 
statue,  so  far  as  concerns  uieir 
'publication,  can  be  distinguishsd 
from  that  of  lectures  or  dramatic 
compositions.  In  fact,  such  distinc- 
tions as  may  be  suggested  only  serve 
to  strengthen  the  presumption  of 
limited  publication  In  favor  of  the 
work  of  art.  There  the  author  may 
wish  to  enjoy  the  profit  from  exhibi- 
tion of  the  original  and  from  the 
right  to  publish  copies,  but  his  chief 
object  often  is  to  secure  the  profit 
arising  from  the  sale  of  the  original 
work.  The  exhibition  of  a  work  of 
art  for  the  purpose  of  securing  a 
purchaser  or  an  offer  to  sell  does  not 
adversely  affect  the  right  of.  copy- 
right; and  from  the  fact  that  the 
right  protected  by  statute  in  a  work 
of  art  is  tliat  of  copying  and  not  of 
exhibiting  Is  derived  the  general  rule 
that  the  mere  exhibition  thereof  is 
not  a  general  publication."  Werck- 
melster  v.  American  Lith.  Co.,  134 
Fed.  321.  826,  69  CCA  563,  68  LRA  691 
[rev  126  Fed.   244]. 

74.  American  Tobacco  Co.  v, 
Werckmeister,  207  U.  S.  284,  28  SCt 
72.  62  L.  ed.  208,  12  AnnCas  695  [aS 
146  Fed.  876,  76  CCA  647];  Cams  v, 
Keefe,  242  Fed.  745;  Turner  v.  Robin- 
son. 10  Ir.  Ch.  610  (all  10  Ir.  Ch.  121]. 

[a]  ara«tlar  a  fl(nr«  of  aa  elk  is 
a  paWle  stMst  as  a  feature  of  a 
celebration  is  a  publication  of  it. 
Cams  V.  Keefe,  242  Fed.  745  (where 
the  opinion  Is  unsound,  although  the 
.  decision  is  right,  the  copyright  notice 
being  insufficient). 


7B.  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284,  28  SCt 
72,  62  L,.  ed.  208,  12  AnnCas  596  [aff 
146  Fed.  376,  76  CCA  6471. 

78.  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284,  28  SCt 
72,  62  L.  ed.  208,  12  AnnCas  595  laff 
146  Fed.  876.  76  CCA  647];  Werck- 
meister V.  American  Tobacco  Co.,  207 
U.  S.  375,  28  SCt  124,  62  L.  ed.  264 
[aff  144  Fed.  1023  mem,  74  CCA  682 
mem  (aff  138  Fed.  162)];  Werck- 
meister v.  Springer  LIth.  Co.,  63  Fed. 
808,  812  (where  Townsend,  J.,  said 
of  a  public  exhibition' of  a  painting 
that  "it  would  seem  that  such  an  ex- 
hibition would  not  be  a  publication 
unless  the  general  public  was  per- 
mitted to  make  copies  at  pleasure," 
and  that  "In  the  absence  of  direct 
evidence,  such  permission  will  not  be 
assumed"). 

77.  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284,  28  SCt 
72.  62  L.  ed.  208,  12  AnnCas  695  [aff 
146  Fed.  876,  76  CCA  647] ;  Werck- 
meister V.  American  Tobacco  Co.,  207 
U.  S.  375.  28  SCt  124,  62  L..  ed.  264 
[aft  144  Fed.  1023  mem,  74  CCA  682 
mem  (aff  138  Fed.  162)];  Werck- 
meister V.  American  Iilth.  Co.,  142 
Fed.  827;  Werckmeister  v.  American 
Lith.  Co..  134  Fed.  821,  69  CCA  668, 
68  LRA  691   (rev  126  Fed.   244]. 

"We  do  not  mean  to  say  that  the 
public  exhibftion  of  a  painting  or 
statue, .  where  all  might  see  and 
freely  copy  it,  might  not  amount  to 
publication  within  the  statute,  re- 
gardless of  the  artist's  purpose  or 
notice  of  reservation  of  rights  which 
he  takes  no  measure  to  protect.  But 
such  is  not  the  present  case,  where 
the  greatest  care  was  taken  to  pre- 
vent copying."  American  Tobacco 
Co.  v.  Werckmeister,  207  U.  S.  284, 
300,  28  SCt  72,  62  L.  ed.  208,  12  Ann 
Cas  595. 

78.  Werckmeister  v.  American 
Lith.  Co.,  117, Fed.  360  (holding  that 
an  exhibition  of  a  painting  at  the 
Royal  Academy  of  Arts  where  the 
public  are  admitted  on  payment  of 
a  fee  Is  a  publication);  Pierce,  etc., 
Mfg.  Co.  V.  Werckmeister,  72  Fed.  64, 
18  CCA  431   [aff  63  Fed.  4461. 

79.  Turner  v.  Robinson,  10  Ir.  Ch. 
610  (exhibition  of  picture  in  public 
gallery). 

[a]  By  til*  Seolaaratloa  of  Paris, 
1896,  which  is  binding  on  all  the 
countries  of  the  union  constituted 
under  thp  Berne  Convention.  1886, 
with  the  exception  of  Great  Britain, 
the  expression  "published  works,"  in 
the  Convention  and  Additional  Act, 
1896,  Is  interpreted  as  meaning 
works  issued  from  the  press   to  the 

?>ublic-    consequently,   it   Is   declared, 
he  exhibition  of  a  work  of  art  do«s 


not  constitute  publication  under  the 
Oonventlon.      8    Halsbury    L.    p    189. 

80.  Copyright  Act,  1911  (1  ft  8 
<3«o.  V  c  46   8   1   (J)). 

81.  Sec  supra  t  47. 
"Exhibition    in    a    public    gallery, 

therefore,  would  be  a  publication, 
but  not  a  private  view  In  the  artist's 
studio  to  which  only  a  small  and 
selected  portion  of  the  public  are  in- 
vited." MacGllIlvray  Copyright  p  170. 

88.  See  supra  t  6.  See  also 
American  Tobacco  Co.  v.  Werck- 
meister, 207  U.  3.  284,  294,  28  SCt 
72.  62  L.  ed.  208,  12  AnnCas  696 
(where  it  was  urged  that  paintings, 
drawings,  etc.,  are  published  by  in- 
spection and  observation,  and  the 
court  said:  "It  may  be  true  that 
paintings  are  published  in  this  way, 
but  they  are  often  sold  to  private 
Individuals  and  go  into  private  col- 
lections, whilst  the  copies,  photo- 
graphs or  photogrravures,  may  have 
a  wide  and  extended  sale"). 

[a]  UiiAer  prior  Biigllsh  statntM 
the  view  has  been  expressed  that 
any  sale  or  disposition  of  such  work 
constitutes  publication  as  effectually 
as  publicly  exhibiting  it  or  exposing 
it  for  sale.     8  Halsbury  L.  p  189. 

83.  Werckmeister  v.  Springer  Lith. 
Co.,  63  Fed.  808.  '^ 

[a]  asaaon  for  roU^'The  replica 
was  not  a  copy  of  the  painting,  but 
was  made  before  the  painting,  for 
assistance  to  the  author  In  procTucing 
the  painting.  It  differed  from  the 
painting  in  else  and  style,  and  was 
Itself  an  original  painting,  of  which 
the  author  had  the  common-law  right 
to  prevent  a  reproduction.  It  was 
sold  by  him,  reserving  any  right  of 
reduplication,  and  such  a  sale  wan 
not  a  publication  even  of  the  replica, 
and  certainly  not  of  the  painting.'' 
Werckmeister  v.  Springer  Lith.  Co„ 
63  Fed.  808.  812. 

84.  Oertel  y.  Wood,  40  HowPr  (N. 
T.)   10. 

[a]     Xttmcaag 
purpose  of  making  copies  Is  not  pub- 


1]     Jteadlaf  pkotographa  for  the 


iication.     Mayan   v.    Hlgbey,    1   H,   & 
C.  148,  158  Reprint  837. 

85.  Werckmeister  v.  American 
JAth.  Co..  134  Fed.  321.  69  CCA  668, 
68    LRA   591    [rev    126    Fed.    244]. 

(a1  PlaolBff  work  is  shop  window 
or  sliow  room  for  sale  Is  a  publica- 
tion of  it  Britain  v.  Hanlcs,  86  L,  T. 
Rep.  N.  S.  765. 

[b]  BshlUtiiv  a  dMrtn  to  «IW- 
tomers  and  soliciting  ana  obtaining 
orders  is  a  publication  defeating  a 
subsequent  registration.  Bank  v. 
Footman,  3*  Ch.  D.  678;  Dalglish  v. 
Jarvie,  2  Hall  &  T.  437,  47  Reprint 
1754,  2  Macn.  &  O.  231,  48  Eng(^ 
178.  42  Reprint  89. 

86.  Turner  v.  Robinson,  10  Ir.  Cb. 
610  [aft  10  Ir.  cai.  181]. 
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solicit  their  orders  is  not  a  publication."'  But  the 
reproduction  and  sale  or  general  distribution  of 
copies  of  a  painting  constitute  a  publication,"  al- 
though it  has  been  held  that  the  publication  in  a 
periodical  of  a  wood  engraving  of  a  painting  was 
not  such  a  publication  as  dedicated  it  to  the  pubUe." 
Catalogning  paintings  and  photographs.  The 
cataloguing  of  paintings  or  photographs  for  distri- 
bution to  a  more  or  less  general  public  does  not 
necessarily  constitute  such  publication  as  will  work 
a  forfeiture  of  the  common-law  property  and  pre- 
vent the  acquisition  of  the  statutory  copyright, 
even  though  the  catalogue  may  contain  pictorial 
descriptions.*" 


Scnlptnre.  Photographs  and  engravings  of  woilcs 
of  sculpture,  by  express  provision  of  the  EngUsdi 
Copyright  Act,  are  not  deemed  a  publieation  of  snek 
works. 

An  artistic  photograph  of  a  model  is  not  pub- 
lished or  dedicated  by  publication  of  a  distinct 
photograph  of  the  same  model.** 

[$  51]  (4)  Dramatic  Oompositions.  In  the 
United  States  a  public  representation  of  a  dramatic 
composition  is  not  regarded  as  such  a  publication  as 
dedicates  the  literary  property  therein  to  the 
public,*^  such  dedication  being  made  oi]J^r  by  a  gen- 
eral and  authorized  textual  publication.  This  waj 
the  role  at  common  law,*'  and  under  the  earlier 


87.  Werckmelster  v.  American 
Llth.  Co.,  134  Fed.  321,  69  CCA  653, 
68  L.RA  691  [rev  126  Fed.  244];  Falk 
V.  Gaat  Lith.,  etc,  Co.,  64  Fed.  890, 
4  CCA  648. 

[a]  Beaaoa  for  ml*^— "This  card 
or  sheet  of  miniature  copies  of  photo- 
rraphs  for  the  inspection  of  dealers 
IS  not  one  of  the  published  editions 
of  the  photographs  which  it  con- 
tained, within  the  meaninK  of  the 
section.  The  statutes  refer  to  a 
published  edition,  which  is  an  edition 
offered  to  the  pttblic  for  sale  or  cir- 
culation." Falk  V.  Gast  Lith.,  etc., 
Co..    54   Fed.   890,   893,   4   CCA   648. 

88.  Bamforth  v.  Douglass  Po(8t 
Card,  etc.,  Co.,  168  Fed.  365:  Oertel 
V.  Jacoby,  44  HowPr  (N.  T.)   179. 

[a]  VaJotOKiMlM  pubUshca  la  tha 
toim  of  UlQsteaMd  post  oarda,  with- 
out copyright,  become  public  prop- 
erty and  may  be  reproduced  by 
anyone.  Bamforth  v.  Douglass  Post 
Card,  etc.,  Co.,  168  Fed.  355.  But 
compare  Oertel  v.  Wood,  40  HowPr 
(N.  Y.)  10  (where.  In  a  suit  by  A 
and  B  against  C  for .  an  Injunction 
restraining  the  latter  from  publish- 
ing photographic  reproductions  of  a 
painting  by  A,  the  facts  were  that 
A,  an  artist,  had  assigned  to  B  the 
exclusive  right  to  reproduce  the 
picture  by  chromolithograph,  litho- 
graph, or  in  any  other  manner,  ex- 
cept that  of  a  facsimile  oil  painting, 
and  that  B  subsequently  published 
and  sold  a  chromolithograph  and 
photograph  of  the  picture,  and  an 
Injunction  was  granted,  apparently 
on  the  ground  that  there  had  been  no 

Sublication    of    the    painting    which 
cdicated  it  to  the   public). 

89.  Turner  v.  Robinson,  10  Ir.  Ch. 
121   [aff  10  Ir.  Ch.  610]. 

90.  Werckmelster  v.  Springer  Lith. 
Co.,  63  Fed.  808,  812. 

"This  was  an  illustration  not  taken 
from  the  painting,  but  from  a  very 
superficial  crayon  sketch  printed  in 
the  catalogue  of  the  salon  where  the 
painting  was  exhibited  prior  to  the 
assignment  to  the  complainant.  It 
wsw  not  intended  to  be  a  copy  of  the 
painting.  The  purpose  of  the  cata- 
logue was  merely  to  furnish  to  the 
holder  of  the  catalogue  Information 
regarding  the  paintings,  or  to  enable 
him  to  And  the  paintings  desired, 
and  perhaps  to  recall  the  paintings 
to  the  memory  afterwards.  It  was 
not  Intended  to  serve  in  any  way  as 
a  copy  of  the  painting.  No  one 
would  think  of  considering  It  as  a 
work  of  art.  Such  a  printing  would 
at    most    be    a    qualified    or    limited 

Publication,  which  would  not  work  a 
orfeiture  of  the  right  of  copyright. 
Such  use  of  catalogue  is  under  the 
implied  quallflcatlon  that  the 
privilege  shall  not  be  extended 
beyond' the  purpose  for  which  it  was 
granted."  Werckmelster  v.  Springer 
Lith.  Co..  supra. 

91.  Copyright  Act,  1911  (14  2 
Geo.  V  c  46  5  1   (3)). 

93.  Gross  V.  Van  Dyk  Oravure  Co., 
230  Fed.  412,  144  CCA  654. 

ZttftlBgamaiit  tiy  pliotogxapliiac 
■aane  model  see  infra  f  328. 

93.  U.  S. — Ferris  v.  Frohman,  223 
U.  S.  424.  32  set  263,  66  L.  ed.  493 
[aff  238  111.  430.  87  NB  327,  128 
AmSR    135,    43    LRANS    689];    Uni- 


versal Film  Mfg.  Co.  V.  Coppeiman. 
21S  Fed.  677,  134  CCA  305  [aW 
212  Fed.  soil:  Photo-Drama  Mo- 
tion Picture  Co.  v.  Social  Uplift 
Film  Corp.,  213  Fed.  374  [aft  220 
Fed.  448,  137  CCA  42];  Lederer  v. 
Saake,  166  Fed.  810  [rev  on  other 
grounds  174  Fed.  136,  98  CCA  571]; 
McDearmott  Commn.  Co.  v.  Chicago 
Bd.  of  Trade,  146  Fed.  961,  77  CCTA 
479.  7  LRANS  889,  8  AnnCas  759  [aff 
143  Fed.  188];  Werckmelster  v. 
American  Lith.  Co.,  142  Fed.  827; 
Werckmelster  v.  American  Lith.  Co., 
134  Fed.  321,  69  CCA  653.  88  LRA 
591  [rev  126  Fed.  244];  Aronson  v. 
Fleckenstein,  28  Fed.  75;  Boucicault 
v.  Fox,  3  F.  Cos.  No.  1,691,  5  Blatchf. 
87;  Boucicault  v.  Hart,  3  F.  Cas.  No. 
1.692,  13  Blatchf.  47;  Boucicault  v. 
Wood,  3  F.  Cas.  No.  1,693,  2  Blss.  34; 
CarriUo  v.  Shook,  6  F.  Cas.  No.  2,407; 
Crowe  V.  Aiken,  6  F.  Cas.  No.  3,441, 
2  Blss.  208;  Keene  v.  Wheatley,  14 
F.  Cas.  No.  7,644;  Roberts  v.  Myers, 
20  F.  Cas.  No.  11,906;  Shook  v.  Ran- 
kin. 20  F.  Cas.  No.  12,804,  6  Blss.  477. 

111. — Frohman  v.  Ferris,  238  111.  430, 
87  NB  327,  128  AmSR  135,  48  LRANS 
639  [as  223  U.  S.  424,  32  SCt  263,  66 
L.  ed.  4921. 

Mass. — Tompkins  v.  Halleck,  138 
Mass.  32,  43  AmR  480;  Keene  v. 
Kimball,  16  Gray  646,  77  AmD  426. 

N.  J. — New  Jersey  State  Dental 
Soc.  V.  Dentacura  Co.,  67  N.  J.  Eq. 
593,  41  A  672  [afC  68  N.  J.  Bq.  582 
mem,  43  A  1098  mem];  Aronson  v. 
Baker,  43  N.  J.  Bq.  366,  12  A  177 
("Erminle").  f 

N.  Y.— Palmer  v.  DeWitt,  47  N.  T. 
S32,  7  AmR  480  [alC  32  N.  Y.  Super. 
630,  40  HowPr  293];  O'Neill  v.  Gen- 
eral Film  Co.,  171  App.  Dlv.  864,  167 
NYS  1028  [mod  152  NYS  5«9];  Heme 
V.  Liebler,  73  App..  Dlv.  194,  76  NYS 
762;  Fleron  v.  Lackaye,  14  NYS  292; 
French  v.  Maguire,  65  HowPr  471; 
Jones  V.  Thorne,  1  NYLegObs  408; 
French  v.  Conelly,  1  NYWklyDig  197. 

Pa.— Gilbert  v.  BacMsr,  9  WklyNC 
14.  / 

[a]  XUTiateartlon<— 'An  unpublished 
play  called  "The  World"  had  been 
written  in  England,  where,  after  be- 
ing presented,  it  was  assigned  by  the 
author  to  a  purchaser  in  New  York. 
It  was  acted  in  that  city  ajid  then 
transferred  to  plaintiffs  with  the  ex- 
clusive right  of  presentation  In  the 
New  England  states.  Plaintiff's  com- 
mon-law right  was  sustained  and  an 
unauthorized  performance  was  en- 
joined. Tompkins  v.  Halleck,  133 
Mass.  32,  43  AmR  480. 

[b]  Baadlnc,  axhlUtlnf,  or  per- 
formlaf  a  dramatic  composition  will 
not  allow  the  hearer  or  observer  to 
appropriate  and  use  ttie  entire  com- 
position, with  its  Incidental  stage  ac- 
companiments. French  v.  Maguire, 
66  HowPr  (N.  Y.)  471. 

[c]  etuMgtm  aad  additloiia  Ity 
aoior  Maployad  lijr  owner  of  play^- 
Where  an  actor  who  is  employed  by 
the  owner  of  an  unpublished  olav 
makes  written  alterations  in  the 
manuscript  and  also  incorporates  un- 
written additions  in  the  play,  the  use 
of  such  alterations  and  additions  by 
the  owner  of  another  theater,  when 
such  actor  has  communicated  them. 


r,  v^as.  no.  <,o««. 

[d]  Txtmuat  aad  lone  i«i»UUaa 
'  a  PlaT  (1)  so  as  to  make  the  pub- 
:  familiar  with  it,  waa  said.  In  as 


will  be  enjoined.  Keene  v.  Wheatley. 
14  F.  Cas.  No.  7,644. 

td]     - 
of  I 

lie 

early  case,  to  be  evidence  of  aban- 
donment or  dedication  of  it.  Keene 
V.  Clarke,  28  N.  Y.  Super.  38,  64 
(where  it  was  held  that  on  the  evi- 
dence it  should  have  been  submitted 
to  the  jury  by  the  court  below 
whether  the  play  had  not  been  dedi- 
cated to  the  public  by  means  of  its 
public  presentation,  in  various  places, 
at  various  times.  In  theaters  not  un- 
der the  management  of  'plalntiif, 
whereby  she  had  lost  her  literary 
property  in  the  play.  Uonell,  J.,  dis- 
sented from  this  view.  In  the  pre- 
vailing opinion,  by  Robertson.  C.  J_ 
it  is  said:  "There  was  also  enou^ 
evidence  in  this  case  to  have  gone 
to  the  jury  upon  the  question, 
whether  the  plaintiff  had  not  so  fre- 
quently performed  the  play  In  ques- 
tion, for  such  a  period,  and  at  so 
many  places,  as  to  warrant  the  con- 
clusion of  every  one  of  ordinary  in- 
telligence, that  she  Intended  to  sur- 
render the  knowledge  and  use  of  it 
to  the  public,  and  confine  her  ex- 
pectations to  the  superiority  of  her 
mode  of  performing  it.  Or  if  she 
did  not,  then  tliat  oy  her  frequent 
performances  she  had  enabled  it  to 
be  so  universally  represented  from 
recollections  origlnatina  in  such  per- 
formances as  to  destroy  her  right"): 
Boucicault  V.  Wood.  8  F.  Cas.  No. 
1,693,  2  Blss.  34,  40  (where  there  Is  a 
dictum  by  Judge  Drummond  to  the 
following  effect:  "By -allowing  them 
[the  plays  in  question]  to  be  repre- 
sented throughout  the  community  for 
a  long  period  of  time  without  license 
or  objection,  he  may  be  considered  as 
having  abandoned  the  use  of  them  to' 
the  public,  otherwise  he  has  the  right 
to  call  upon  any  person  using  them 
without  his  consent  to  respond  In 
damages");  (Z)  But  this  iview  has 
not  prevailed.  See  cases  stipra  this 
note.  See  also  Palmer  v.  De  Witt,  22 
N.  Y.  Super.  630  [aff  47  N.  Y.  632,  7 
AmR  480]  (where  Monell,  J.,  in  de- 
livering the  opinion  of  the  court. 
takes  the  view  that  an  abandonment 
of  the  common-law  property  cannot 
be  argued  from  the  mere  frequency 
of  the  perfomvance  of  a  manuscript 
play  or  the-  reading  of  a  manuscript 
lectui;e  before  the  public). 

94.    See  cases  infra  note  95. 

[  a  ]  "FnTdlcatiOB"  ooaatmed.— "The 
construction  of  'a  publication,'  oa- 
der  the  Copyright  Law,  is  the  same ' 
as  of  a  publication  in  dealing  with 
the  common-law  rights  in  a  manu- 
script play,  and  the  publication  re- 
ferred to  in  the  statute'  is  an  edition 
offered  to  the  public  for  sale  or  cir- 
culation." O'Neill  V.  General  Film 
Co.,  162  NYS  699,  604  [aff  171  App. 
Dlv.  854,  167  NYS  1028); 

96.  Ferris  v.  Frohman,  223  V.  S. 
424,  436,  32  SCt  263,  66  L.  ed.  492: 
Macklin  v.  Richardson,  Ambl.  694,  2' 
Reprint  46 1.  7  ERC  66;  Turner  v. 
Robinson,  10  Ir.  Ch.  121  [aff  10  Ir. 
Ch.  510];  Morris  v.  Kelly.  1  Jac.  &  W. 
481,  37  Reprint  461;,  Coleman  t. 
Wathen,  6  T.  R.  246,  101  Reprint  1S7; 


For  latsr  oasaa,  dwrslopinanta  and  «taaacM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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inglish  statutes."  The  reason  why  the  exhibition 
>f  a  play  by  performance  before  an  audience  is  not 
,  general  publication,  and  does  not  authorize  the 
pectators  to  make  copies  or  perform  it,  is  because 
he  character  of  the  exhibition  for  amusement  indi- 
ates  the  limitation  of  its  purpose,  and  the  repro- 
iuction  of  the  play  by  the  spectators  would  be  de- 
tractive of  the  other  rights  possessed  by  the  au- 
hor,  an  intention  to  dedicate  which  is  rebutted  by 
he  circumstances."  In  England,  however,  by  ex- 
iress  provision  of  the  Copyright  Act  of  1842,*'  it 
ras  provided  that  the  first  representation  or  per- 
brmanee  of  any  dramatic  piece  should  be  deemed 


equivalent  to  the  first  publication  of  any  book,  and 
the  consequences,  under  English  law,  of  a  general 
publication  of  course  ensued.""  This  has  now  be^n 
changed  by  the  Copyright  Act  of  1911  which  ex- 
pressly provides  that  publication  does  not  include 
the  performance  in  public  of  a  dramatic  work.* 
Since  copyright  statutes  have  no  extraterritorial 
force  or  operation,^  the  public  performance  of  a 
play  in  England  was  not  such  a  publication  as  de- 
stroyed the  common-law  rights  of  the  author  or  his 
assigns  in  the  'United  States,  notwithstanding  it 
would  be  deemed  a  publication  in  England  by  virtue 
of  the  statute  of  1842.*    But  a  public  performance 


VAlmalne  v.  BooBejr,  J  T.  &  C.  Ezoh. 
88. 

"The  public  repreaantatlon  of  a 
xamatic  composition,  not  printed 
jid  published,  does  not  deprive  the 
wner  of  his  common-law  rierht,  save 
ly  operation  of  statute.  At  common 
aw,  the  public  performance  of  the 
ilay  is  not  an  abandonment  of  It  to 
he  public  use."  'Ferris  v.  Frohman, 
lupra. 

M.  Crowe  v.  Aiken,  t  F.  Cas.  No. 
.441.  2  BisB.  208;  Frohman  v.  Ferris, 
38  in.  430,  87  NB  827,  128  AmSR 
85,  48  I^RANa  819  [aS  228  U.  S. 
24.  82  set  263.  B(  L.  ed.  492];  Mack- 
in  v.  Richardson,  Ambl.  694,  27  Re- 
irlnt  461,  7  ERG  tSy  Coleman  v. 
Vathen,  6  T.  ft  R.  245,  tOl  Reprint 
37. 

[a]  Sole  appUeA  nader  rtatnta  of 
Laa*^— '^PlalntlS  was  the  author  of 
I  farce  called  Love  a  la  Mode,  con- 
listln^  of  two  acta,  which  was  per- 
ormed.  Inr  his  particular  permission, 
it  the  dlfterent  theatres,  several 
Imes  In  1760,  and  the  foUowlng 
'ears,  but  was  never  printed  or  pub- 
Ished  by  him.  And  It  appeared  in 
:vidence.  That  it  never  was  acted 
lut  by  his  permission:  That  when 
he  farce  was  over,  he  used  to  take 
he  copy  away  from  the  prompter: 
Chat  two  of  the  actors  applied  to 
lim,  to  have  it  performed  at  their 
>eneflts;  and  that  he  made  them  pay, 
>nce  20  guineas,  and  at  another  time 
iO  guineas,  for  one  nlaht's  perform- 
mce  of  it.  In  1766,  the  defendants 
Itlchardson  and  Urquhart,  who  are 
>roprletdrs  of  the  Court  Miscellany, 
>r  Oentleman  and  Lady's  Mavaslne, 
imployed  one  Qurney  to  go  to  the 
ilay-house  and  take  down  the  words 
)f  the  farce  from  the  mouths  of  the 
ictors,  for  which  they  paid-  him  a 
niinea.  Having  so  done,  and  cor- 
-ected  his  notes  from  the  memory  of 
.he  defendant  Urauhart,  they  pub- 
Ished,  In  the  Miscellany  for  the 
nonth  of  April  1766,  No.  10,  the  First 
let,  with  the  names  of  the  actors, 
md  added  a  print  by  way  of  frontls- 
>lece,  and  tlUed  It,  The  First  Act  of 
Ltove  a  la  Mode;'  and  at  the  end  gave 
lotice,  that  the  Second  Act  would  be 
>ubllidied  in  the  next  month's  Mlscel- 
any.  The  defendants  printed  4600 
)f  the  Miscellany  fbr  that  month. 
mi  sold  3400."  A  perpetual  Injunc- 
:lon  was  granted,  tne  court  saying: 
'It  has  been  argued  to  be  a  publica- 
Llon,  by  being  acted;  and  therefore 
:he  printing  IB  no  injury  to  the  plain- 
tiff: but  that  Is  a  mistake;  for  be- 
ildes  the  advantage  from  the  per- 
formance, the  author  has  another 
neans  of  profit,  from  the  printing 
md  publishing;  and  there  is  as  much 
reason  that  he  should  be  protected 
In  that  right  as  any  other  author." 
Macklln  V.  Richardson,  Ambl.  694, 
;96,   27  Reprint  451,  7  BRC  66. 

97.  Werckmelster  v.  American 
Uth.  Co.,  184  Fed.  821,  69  CCA  663, 
S8  LRA  6»1  (rev  126  Fed.  244,  117 
F'ed.  860,  and  appr  American  Tobacco 
::o.  V.  Werckmelster,  207  U.  S.  284, 
28  set  72.  62  U  ed.  208,  12  AnnCas 
S95]. 

fa]  •mtorr  states  tb*  ml*  as  fol- 
lows: 'So,  where  a  dramatic  per* 
Formanoe  has  been  allowed  by  the 
luthor  to  be  acted  at  a  theatre,  no 
person  has  a  right  to  pirate  such  per> 


formanca  <uid  to  publish  copies  of  it 
surreptitiously;  or  to  act  it  at  an- 
other theatre  without  the  consent  of 
the  author  or  proprietor;  for  his  per- 
mission to  act  it  at  a  public  theatre 
does  not  amount  to  an  abandonment 
of  his  title  to  it,  or  to  a  dedication 
of  It  to  the  public  at  large.'  2  Story 
Eq.  Jur.  I  9B0."  Ferris  v.  Frohman, 
223  U.  3.  424,  436,  32  SCt  363,  66  L. 
ed.  492. 

98.  St.  6  ft  6  Vict,  c  45  I  20. 

99.  Frohman  v.  Ferris.  288  111.  430, 
87  NE  827,  128  AmSR  185,  48  LRANS 
639  [af(  228  U.  S.  424,  32  SCt  268, 
66  L.  ed.  492] :  Chappell  v.  Boosey,  21 
Ch.  D.  2t2,  9  BRC  890:  Bouctcault  v. 
Chatterton,  5  Ch.  D.  867;  Boudeault 
V.  Delafleld,  1  Hem.  ft  M.  697,  71  Re- 
print 261;  Clark  v.  Bishop,  26  L.  T. 
Rep.  N.  S.  908;  lyAImalne  v.  Boosey, 
1  T.  ft  C.  Exch.  288. 

[a]  "Vh*  effeo*  of  tbea*  statats* 
was  to  substitute,  after  the  first  pub- 
lication, for  the  common  law  nght 
of  the  author  the  statutory  right  'to 
represent  or  perform  his  production 
for  the  period  limited  by  the  statute. 
The  public  performance  of  the  play 
in  Eingland  nad  the  effect  of  divest- 
ing the  authors  of  their  common  law 
rights  and  investing  them  with  the 
right  conferred  by  the  statutes.  The 
act  of  6  and  6  Victoria  above  quoted, 
provides  'that  the  first  public  repre- 
sentation or  performance  bf  any 
dramatic  piece  or  musical  composi- 
tion shall  be  deemed  equivalent,  in 
the  construction  of  this  act,  to  the 
first  publication  of  any  hook.'  Be- 
fore tne  adoption  of  said  act  the  pub- 
lic performance  of  a  dramatic  piece 
was  not  equivalent  to  the  publication 
of  a  book,  and  as  we  have  said,  the 
common  law  ri^ts  of  the  author 
were  unaffected  thereby.  When  the 
statutory  conditions  were  ■  complied 
with,  the  rights  conferred  thereby 
attached  and  the  common  law  rights 
ceased."  Frohman  v.  Ferris,  238  III. 
430,  489,  87  NE  327,  128  AmSR  136, 
43  LRANS  639  Faff  228  U.  S.  424,  32 
SCt  263.  66  £..  ed.  492]. 

?[b]  Vrlvate  patfonnaaee  is  not  a 
ubiication,  as  where  a  drama  is  per- 
ormed  at  a  hospital  before  an  au- 
dience limited  to  the  patlents^urses, 
doctors,  and  their  guesta  Duck  v. 
Bates,  12  Q.  B.  t>.  79. 

[c]  Berae  Oaavsatloa.— "In  the 
foreign  countries  of  the  union  consti- 
tuted by  the  Berne  Convention,  1886, 
a  dramatic  piece  Is  not  published  by 
performance,  but  only  by  being 
issued  In  printed  form  (Declaration 
of  Paris,  1896,  to  which  all  the 
countries  of  the  union,  except  Great 
Britain,  were  signatories)."  8  Hals- 
bury  L.  Bng.  p  177. 

1.     St.   1  &  2  Geo.  V  c  46  (  1   <3). 

a.     See  Infra  {  89. 

ta]  Ooastmotloii  of  statute. — 
"The  British  Parliament,  In  thus  fix- 
ing the  limits  and  conditions  of  per- 
forming rights,  was  dealing  with 
rights  to  be  exercised  within  British 
territory.  It  Is  argued  that  the  Eng- 
lish auUiors  in  this  case,-  by  the  law 
of  their  domlcll.  were  without  com- 
mon-law right  and  In  its  stead  se- 
cured the  protection  of  the  British 
statutes  which  cannot  avail  them 
here.  But  the  British  statutes  did 
not  purport  to  curtail  any  right  of 


such  authors  with  respect  to  the 
representation  of  plays  outside  the 
British  dominions.  They  dlsclos'3  no 
intention  to  destroy  rights  for  which 
they  provided  no  substitute.  There 
Is  no  indication  of  a  purpose  to  In- 
capacitate British  cltlsens  from  hold- 
ing their  Intellectual  productions  se- 
cure from  Interference  in  other  juris- 
dictions according  to  the  principles 
of  the  common  law.  Their  right  was 
not  gone  simplictter,  but  only  in  a 

auallfled  sense  for  the  purposes  of 
lie  statutes,  and  there  was  no  con- 
vention under  which  the  authors' 
work  pecame  public  property  In  the 
United  States.  See  Saxlenner  v. 
Wagner,  216  V.  S.  876,  381,  30  SCt 
298,  64  I),  ed.  526;  Saxlehner  v. 
Eisner,  etc,  Co.,  179  U.  S.  19.  SB,  21 
SCt  7,  45  U  ed.  60.  When  i  20  of 
the  act  of  6  ft  6  Vict.,  c.  45,  pro- 
vided that  the  first  public  perform- 
ance of  a  play  should  be  deemed 
equivalent,  in  the  construction  of 
that  act,  to  the  first  publication  of 
a  book.  It  simply  defined  Its  meaning 
with  respect  to  the  rights  which  the 
statutes  conferred.  The  deprivation 
of  the  common-law  right,  by  force 
of  the  statute,  was  plainly  limited  to 
the  territorial ,  bounds  within  which 
the  operation  of  the  statute  was  con- 
fined.'' Ferris  v.  Frohman,  223  U.  S. 
424,  433,  32  SCt  263,  56  L.  ed.  492. 

3.  Universal  Film  Mfg.  Co.  v. 
Copperman,  218  Fed.  677,  134  CCA 
305  [aff  212  Fed.  301]:  Crowe  v. 
Aiken.  6  F.  Cas.  No.  8,441.  2  Blss. 
208:  Frohman  v.  Ferris,  238  111.  430. 
87  ITB  327,  128  AmSR  185,  43  LRA 
NS  639  [rev  131  111.  A.  807,  and  aff 
223  U.  S.  424,  32  SCt  263,  66  U  ed. 
492];  Palmer  v.  De  Witt,  47  N.  T. 
532,  7  AmR  480;  O'Neill  v.  General 
Film  Co.,  171  App.  Dlv.  854.  157  NTS 
1028   [mod  162  NTS  5991. 

[a]  Saotaioaa  terUWM. — "In  Crowe 
V.  Aiken,  6  F.  Cas.  No.  8.441.  2  Blss. 
208,  the  play  'Mary  Warner'  had  been 
composed  by  a  British  subject.  It 
was  transferred  to  the  plaintiff  with 
the  exclusive  right  to  its  represen- 
tation on  the  stage  In  the  United 
States  for  five  years  from  ,June  1, 
1869.  It  had  not  been  printed  with 
the  consent  either  of  the  author  or 
of  the  plaintiff.  It  was  first  pub- 
licly performed  In  London  In  June, 
1869,  and  afterwards  was  repre- 
sented here.  The  court  (Drummond, 
J.),  held  that  the  plaintiff  by  virtue 
of  his  common-law  right  was  en- 
titled to  an  injunction  restraining  an 
unauthorized  production.  In  Palmer 
V.   De  Witt,  .82  N.  T.   Super.   530   [aff 

47  N.  T.  532,  7  AmR  4801,  the  suit 
was  brought  to  restrain  the  defend- 
ant from  printing  an  unpublished 
drama  called  'Play,'  composed  by  a 
British  citizen  resident  In  London. 
The  plaintiff  on  February  1,  1868. 
had  purchased  the  exclusive  right  of 
printing  and  performing  the  play  In 
the  United  States.  On  February  16, 
1868,  It  was  first  performed  In  Lon- 
don. It  was  held  that  the  common- 
law  right  had  not  been  destroyed  by 
the  public  '  representation  and  the 
plaintiff  had  .Judgment.  In  the  case 
last  cited,  and  appA-ently  In  that  of 
Crowe  v.  Aiken,  supra,  the  transfer  , 
to  the  plaintiff  antedated  the  public  |,~> 
performance,  but  neither  decision  lV_ 
was  rested  on  that  distinction.  In 
Tompkins   v.   Halleck,    133   Mass.   32, 

48  AmR    480,    an    unpublished    play 
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in  the  United  States  wonid  operate  as  a  publication 
80  far  as  rights  in  England  were  concerned/  The 
nling  of  a  copy  of  a  play  in  England,  as  required  by 
statute,  to  secure  a  license  to  present  it,'  newspaper 
accounts  of  the  presentation  of  a  play,*  or  the  public 
posting  of  posters  containing  photographs  of  the 
scenes  of  a  play,'  is  not  a  publication  of  the  play 
which  amounts  to  a  dedication  of  it  to  the  public. 

PaUication  in  book  form.  An  authorized  textual 
publication  of  a  drama  destroys  the  common-law 
playright,  or  right  to  control,  representation  of  it 
en  the  stage.'  Under  former  English  statutes  con-' 
fening  the  performing  right  in  dramatic  compo- 
sitions, first  publication  in  book  form  did  not  take 
away  the  penorming  right.* 

Motion  pictnre  playa.  These  rules  apply  to  mo- 
tion picture  plays.^**  The  sale  of  a  motion  picture 
film  of  a  photoplay  has  been  held  to  be  a  publica- 
tion and  dedication  of  the  play,*^  but  such  sale'  has 
also  been  treated  as  only  a  ped^orming  license  which 
did  not  dedicate  the  common-law  or  statutoi:y  copy- 
light  in  the  drama  represented  by  the  scenario." 


Kovel  baaed  on  drama.  The  publication  of  a  novel 
based  on  a  drama  has  been  held  not  to  constitute  a 
publication  of  the  drama.^' 

[$  52]  (6)  Mooical  CompositionB.  The  rules  as 
to  publication  of  musical,  or  dramatico-musical, 
compositions  follow  the  analogies  of  dramatic  com- 
positions.^* Public  performance  is  not  a  publication 
in  the  United  States,*"  nor  in  England  under  the 
Copyright  Act  of  1911,^*  although  it  was  otherwise 
in  England  under  the  Copyright  Act  of  1842."  The 
authorized  sale  of  copies  of  a  musical  oompositioo 
constitutes  a  dedication.^  But  under  former  Eng- 
lish statutes  such  sale  did  not  destroy  the  perform- 
ing right.**  « 

Partial  pablication.  As  to  whether  the  pnbliea- 
tion  of  the  words  or  vocal  parts  of  an  oratorio  or 
the  libretto  and  vocal  score  of  an  opera,  omitting 
the  orchestration  and  substituting  a  piano  aceom- 
paniment,  constitutes  'such  publication  as  will  au- 
thorize the  reproduction  of  the  work  with  a  new 
orchestration  without  the  consent  of  the  owner, 
there  is  some  conflict  of  opinion.    It  has  been  held 


called  The  World'  had  been  written 
In  Bngland  where,  after  belncr  pre- 
sented, It  was  asalnied  by  the  author 
to  a  purchaser  In  New  Tork.  It  was 
acted  In  that  city  and  then  trans^ 
ferred  to  the  plalntiSs  with  the  ex- 
clusive right  of  representation  In 
the  New  Bngland  States.  The  plain- 
tilts'  common-law  right  was  sus- 
tained and  an  unauthorised  perform- 
ance was  enjoined."  Ferris  v.  Froh- 
man,  223  U.  9.  424,  436,  32  SCt  2<3. 
St  L.  ed.  492. 

4.  Ferris  v.  Frohman,  223  V.  3. 
424,  12  SCt  268,  56  L.  ed.  492  [a« 
238  III.  430.  87  NB  327.  128  AmSR 
136,  43  LRANS  639]:  Bouclcault  v. 
Chatter  ton,  E  Ch.  D.  i76  (foil  Boucl- 
cault V.  Delafleld,  1  Hem.  ft  M.  S97, 
71  Reprint  261]. 

[a]  Bule  applied.— "In  Bouclcault 
r.  Delafleld,  1  Hem.  &  M.  697.  71  Re- 
print 261,  the  author  of  the  play 
known  as  'The  Colleen  Bawn'  filed  a 
bin  to  restrain  a  piratical  produc- 
tion. It  appeared  that  the  play  had 
first  been  represented  in  New  Tork, 
and  by  reason  of  that  fact — there 
being  no  copyright  convention  with 
the  United  States — It  was  held  that, 
under  the  statute  above  quoted,  there 
was  no  playright  in  England.  To 
the  same  effect  is  Bouclcault  v.  Chat- 
terton,  6  Ch.  D.  267,  where  the  au- 
thor unsuccessfully  sought  to  re- 
strain an  unauthorised  performance 
Of  "The  Shaughraun,*  an  unprinted 
play  which  had  first  been  represented 
there."  Ferris  v.  Frohman,  223  U.  S. 
424.  433.  32  SCt  263.  56  L.  ed.  492. 

8.  O'Neill  V.  aeneral  Film  Co.,  171 
App.  Div.  854,  m  NTS  1028  (mod 
162  NTS  599]. 

&  O'Neill  V.  General  Film  Co.,  171 
App.  DIv.   864,  157  NTS  1028. 

7.  O'Neill  V.  General  Film  Co.,  171 
App.  Div.  864,  167  ^^r3  1028  [aff  182 
NTS  599]. 

[a]  Bewioa  for  rnl*,— ^"A  mere 
advertisement — a  mere  pictorial  in- 
ducement or  Invitation  to  wltne.^s  a 
performance — does  not  tell  the  story 
of  the  play  as  the  actors  do.  It  is 
not  the  story  told  In  action,  and  it  is 
not  the  story  told  In  print.  There- 
fore it  is  not  a  publication  of  the 
play  or  story."  O'Neill  v.  General 
Film  Co..  152  NTS  699.  604  (aft 
171  App.  Dlv.  854.  167  NTS  10281. 

8.  Savage  v.  HotTman,  159  Fed. 
684;  Wagner  v.  Conried.  125  Fed. 
798:  Mikado,  etc..  Case.  26  Fed.  183. 
23  Blatchf.  347;  Bouclcault  v.  Wood, 
3  F.  Cas.  No.  1,693.  2  Blss.  34-  Daly 
v.  Walrath,  40  App.  Dlv.  220.  67  NTS 
1125:  O'Neill  v.  General  Film  Co.. 
162  NTS  699  [aft  171  App.  Dlv.  864. 
167  NTS  1028];  Shook  v.  Nervendorf, 
11  NTDatlyReg  985. 

"When  a  dramatic  composition  Is 
published  in  print  by  authority,  all 


common-law  rights  in  it  are  lost. 
The  composition  becomes  public 
property  unless  a  valid  copyright  is 
secured  under  the  statute.  And  this 
Is  equally  true  whether  the  publi- 
cation be  made  in  one  country  or  In 
another;  whether  in  the  United 
States  or  In  Burope."  Drone  Copy- 
right p  677  [quot  and  foil  Daly  v. 
Walrath.    40   App.   Div.    220.   222.    67 


NTS  11261. 

[a]     Publl  „  _ 

■ale    (1)   of  an  opera  without   copy- 


fa]    PueUoatlaai   and   vromlaoaoua 


right  is  an  unlimited  dedication  to 
the  public,  and  is  a  bar  to  an  Injunc- 
tion to  restrain  the  theatrical  pro- 
duction thereof.  Wagner  v.  Conried, 
126  Fed.  798  (opera.  Parsifal).  (2) 
The  ri^t  of  the  owner  of  a  dramatic 
composition  to  produce  it  on  the 
stage  Is  not  so  distinct  from  his 
right  to  multiply  copier  that  the 
right  of  stage  representation  is  not 
lost  or  surrendered  when  the  author 
exercises  his  right  to  publish  the 
play.  Daly  v.  Walrath,  40  App.  Div. 
220,   67  NTS  1126. 

[hi  irotle*  I— SI  flay  aranatte 
rl«bta<— (1)  In  Qermany  It  seems 
that  a  publication  of  an  entire  work, 
coupled  with  a  notice  to  the  effect 
that  the  acting  rights  are  reserved, 
secured  such  rights  to  the  com- 
poser's family  for  a  certain  number 
of  years  after  his  death.  Wagner  v. 
Conried.  126  Fed.  798  (opera  Parsi- 
fal). (8)  "This .  reservation,  even  if 
good  where  made,  does  not  prevent 
the  publication  being  by  our  law  an 
abandotunent  of  the  words  of  the 
songs."  Savage  v.  Hoffman,  159  Fed. 
684.  686.  To  same  effect  Wagner  v. 
Conried.  126  Fed.  798:  Daly  v.  Wal- 
rath, 40  App.  Dlv.  220,  57  NTS  1126. 

[c]  roxelgn  pubUoattOB^-d)  A 
German  dramatic  author  sold  the 
acting  rights  in  a  drama  to  an 
American  manager  and  subsequtotly 
authorised  the  publication  in  print 
of  the  drama  In  German,  and  it  was 
held  that  the  drama  had  thereby  be- 
come common  property  in  America. 
Daly  V.  Walrath,  40  App.  Dlv.  220,  57 
NTS  1126.  (2)  The  composer  Wag- 
ner sold  the  publication  rights  of 
Parsifal,  reserving  the  acting  rights 
to  himself.  The  purchaser  published 
the  drama  and  music  In  book  form 
in  Germany  without  securing  a  copy- 
right in  the  .United  States,  and  it  was 
held  that  such  publication  prevented 
the  author  from  enforcing  nls  exclu- 
sive claim  to  the  acting  right.  Wag- 
ner v.  Conried.  125  Fed.  798. 

9.  Chappell  v.  Boosey,  81  Ch.  D. 
232.    9    ERC    890. 

10.  Universal  Film  Mfg.  Co.  v. 
Copperman,'  218  Fed.  677,  134  CK^A 
306  faff  212  Fed.  3011. 

r=i    iUuatntion^''The  title  of  the 
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Nordlsk    Company    In    Bngland    was 


its  common-law  right  of  property  In 
the  Intellectual  conception  of  the 
scenario  of  the  play  expressed  In 
words  and  In  the  intellectual  concep- 
tion of  the  photoplay  expressed  in 
a'ctions.  It  could  perform  the  writ- 
ten play  Itself,  or  license  others  to 
perform  It.  without  prejudice  to  Its 
common-law  ownership,  and  so  it 
could  itself  perform  and  license 
others  to  perform  the  photoplay  In 
the  same  way."  Universal  Film  Mfg. 
Co.  v.  Copperman.  318  Fed.  677.  (71, 
134  CCA  306  [aff  312  Fed.   301]. 

11.  Universal  Film  Mfg.  Co.-  v. 
Copperman.  213  Fed.  301  [aff  218  Fed. 
577.   134  CCA  306). 

la.  Universal  Film  Mfg.  Co.  v. 
Copperman,  218  Fed.  677,  184  CCA 
306  (which  affirmed  212  Fed.  301.  but 
on  reasoning  wholly  Inconsistent 
with  the  opinion  below). 

18.  Shook  V.  Bankin.  21  F.  Cas. 
No.  12,805. 

[a]  Bala  ajpUaa.— The  publica- 
tion of  a  novel  which  is  founded  oa 
a  drama,  althougl)  made  with  the 
consent  of  the  owner  of  the  drama, 
is  not  such  a  dedication  to  the  pub- 
lic as  will  authorize  the  novel  to  be 
dramatised  and  put  on  the  stage 
without  the  consent  of  the  owner  of 
the  play  from  which  it  was  lndlre<'tlT 
derived.  Shook  v.  Rankin,  22  F.  Cas. 
No.  12,806,  3  CentrU  210;  Reade  T. 
Conquest.  11  C.  B.  N.  S.  479,  103  ECU 
479.  142  Reprint  883.  Such  indirect 
copying  as  infringement  of  original 
drama  see  Infra  318. 

14.    See  supra  t  61. 

18.  Carte  v.  Ford,  15  Fed.  43» 
("lolanthe"  case);  Thonnas  v.  Len- 
non,  14  Fed.  849;  Gilbert  v.  Bacher, 
9  WklyNC   (Pa.)    14. 

[a]  Perfoxmaace  of  aa  opera  oa 
the  sta8«  Is  not  a  publication.     It 

?ives    no    right   to   print    the    music 
rom  memory  or  otherwise.    Gilbert 
V.  Bacher,  9  WklyNC  (Pa.)  14. 

16.  St.  1  ft  2  Geo.  V  c  46  t  1  (3). 

17.  St.   6  ft  6  Vict.   C  46   (  20. 

18.  Savage  v.  Hoftnuui,  159  Fed. 
684:  Wagner  v.  (burled,  125  Fed.  791; 
Wall  V.  Gordon,  IJ  AbbPrNS  (N.  T.) 
849. 

fa]  Votloa  namvtng  zifhts^— A 
notice  printed  on  the  face  of  a  publi- 
cation of  the  songs  and  pianoforte 
score  of  an  opera  that  they  could 
not  be  used  for  stage  performances 
except  with  the  consent  of  the  own- 
ers' agents,  even  if  a  valid  reserva- 
tion In  (Jermany  where  the  publica- 
tion was  made,  does  not  prevent  the 
Subllcatlon  beln^,  by  the  law  of  the 
'nlted  States,  an  abandonment  of 
the  words  of  the  songa.  Savage  t. 
Hoffman,  169  Fed.  584. 

19.  (Thappell  V.  Boosey,  SI  (3i.  D. 
232,  9  RRC  890. 


For  latar  oaaea,  developsMata  and  okaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  it  does  not,"  bnt  the  soander  view  is  that  such 
a  publication  dedicates  to  the  public  all  that  can 
naturally  be  drawn  from  it  by  the  public,  and  that 
after  such  publication  anyone  may  write,  publish,  or 
perform  an  orieinal  orchestration  based  on  the 
published  score,"  subject  only  to  the  rule  that  he 
must  not  engage  in  unfair  or  fraudulent  competition 
by  using  the  name  in  such  a  manner  as  to  deceive 
the  pubUc  into  the  belief  that  his  different  compo- 
sition is  the  orignnal  composition." 

[$  53]     (6)    Jbectores,  Sermons,  Addresaest  and 
Dial  BedtaJB.     The  delivery  of  lectures  to  a  lim- 


ited audience,  as  where  lectures  are  delivered  by  an 
instructor  to  his  pupils,  does  not  constitute  publi- 
cation," even  where  accompanied  with  permission 
tc  the  individual  members  of  the  class  to  make 
copies  for  their  own  use,  as  this  is  in  accord  with 
the  limited  purpose  of  instruction.**  And  in  an- 
alogy with  the  rule  which  obtains  in  the  case  of  the 
public  presentation  of  a  dramatic  production  on  the 
stage,**  the  same  rule  prevails  in  the  case  of  a  lec- 
ture or  other  address  delivered  publicly  before  a 
promiscuous  assembly.**  The  test  is  whether  the 
mode  and  circumstances  of  delivery  are  such  as  to 


an.    Thomaa  v.  Lennon.  14  Fad.  849. 

(a]  Bui*  ajnpUa&i— Gounod,  the 
iomposer,  permitted  the  words  and 
rocal  partB  of  hia  oratorio  "The  Re- 
lemption,"  set  to  an  accompaniment 
'or  the  piano,  to  be  published  in 
M>ok  form,  and  this  book  aontained 
kll  the  harmonies  and  melodies  of 
:he  original  oratorio.  Defendant  did 
lot  copy  Gounod's  score,  but  pro- 
:ured  the  band  parts  to  be  made  by 
lome  unnamed  composer  or  arranger 
>f  music,  and  undertook  to  give  a 
>ubllc  performance  of  the  piublished 
larts  of  the  oratorio  with  this  new 
>rchestratton,  and  advertised  the 
>ropo8ed  production  to  be  "Gounod's 
ftedemptlon,  with  New  Orchestration 
irranged  from  indications  in  the  pub- 
ished  Plano-forte-Score."  The  owner 
'or  the  United  States  of  whatever 
ixclusive  rlghta  Gounod  retained 
ifter  the  publication  of  the  book, 
louKht  an  Inlnnctlon  restraining  de- 
'endant's  production.  The  court 
■aid:  "Such  a  work  is  a  single  cre- 
Ltion,  of  which  the  orchestration  la 
in  essential  part:  every  reproduction 
if  It  from  something  else  is  neces- 
larlly  an  imperfect  Imitation,  which, 
tevertheless,  occupies  the  same  Held, 
tnd  may  ruin  the  original.  In  this 
■espect  an  opera  Is  more  like  a 
Mitented  invention  than  like  a  com- 
non  book;  he  who  shall  obtain  shn- 
lar  results,  better  or  worse,  by  sim- 
lar  means,  though  tlie  opportunity 
B  furnished  by  an  unprotected  book, 
ihould  be  held  to  Infringe  the  rights 
if  the  composer.  .  .  .  Another  prac- 
ical  point  of  some  importance  is 
hat  It  would  be  very  dUBcult  to 
irove,  in  many  cases,  whether  mem- 
iry  had  not  had  some  part  In  the 
'eproduction.  If  necessary  to  the 
ogle  of  the  argument,  we  might,  per- 
laps,  hold  that  the  publication  of 
he  piano  score  is  a  restricted  dedl- 
'atlon  of  that  and  nothing  more." 
Che  injunction  was  granted.  Thomas 
-.  Lennon.  14  Fed.  849,  8E0,  861,  8SS 
per  Lowell,  J.). 

IttAirao*  lafMacaoMSt  see  InfTa 
:f  285,  318,  320. 

21.  Goldmark  v.  Krellng,  3E  Fed. 
i61.  13  Sawy.  810  (independent  or- 
:he8tration  from  published  piano 
icora  of  opera  "Nanon"  permitted): 
ifikado,  etc..  Case.  25  Fed.  181,  28 
natchf.  847  (holding  that  by  the 
lubllcation  of  the  whole  opera  ex- 
«pt  the  instrumental  parts  the  au- 
hors  abandoned  the  entire-  dramatic 
iroperty  In  their  work  to  the  public 
ind  that  the  right  to  represent  it  as 
.  dramatic  composition  thereby  be- 
:anie  public  property,  although  they 
^tlU  retained  the  sole  right  of  mul- 
iplying  copies  of  their  orchestral 
core);  Carte  v.  Ford,  16  Fed.  439 
holding  that,  where  the  nonresident 
.lien  authors  of  the  comic  opera 
lolanthe"  sanctioned  the  publlca- 
ion  in  the  United  States  of  the 
Ibretto  and  vocal  score  with  a  piano 
.ccompaniment,  and  kept  the  or- 
hestratlon  in  manuscript,  a  person 
irho  had  independently  arranged  a 
lew  orchestration,  using  for  that 
lurpose  only  the  published  vocal  and 
lianoforte  scores,  could  not  be  en- 
oined  from  publicly  performing  the 
pera  with  the  new  orchestration). 
lee  also  Littleton  v.  Fischer,  137  Fed. 
84  (where  the  court  said:  "It  ap- 
lears  that  other  editions  of  this 
nusical  composition  have  also  been 
lubllshed  by  complainants,  both  for 


a  military  band  and  for  an  orches- 
tra: that  said  editions  were  not  pro- 
tected by  copyright,  and  that  copies 
of  each  of  said  editions  have  been 
sold  without  any  imprint  of  copy- 
right thereon;  and  that  said  Kluge- 
scneld  made  his  arrangement  of  said 
composition  from  said  source.  An 
inspection  of  said  uncopyrighted  pub- 
llcatlona  shows  that  they  contain 
scores  for  various  Instruments,  In- 
cluding one  for  the  violin,  and  that 
said  scores,  and  especially  that  for 
the  violin,  present  the  theme  and 
harmony  and  melody  of  said  musical 
composition  so  fully  that  apparently 
it  was  only  necessary  to  add  thereto 
the  mere  mechanical  accessories  of 
an  accompaniment  to  produce  such 
an  arrangement  aa  that  of  com- 
plainant or  of  defendant"). 

[a]  J^odleial  Mvtew  of  deotebmSi^— 
Of  tne  opinion  by  Judge  Lowell,  In 
Thomas  v.  Lennon,  14  Fed.  849, 
above  quoted  supra  note  20  fa],  the 
court  in  the  lolanthe  Case,  (Carte  v. 
Ford,)  16  Fed.  489,  445.  446,  by 
Morris.  J.,  said:  "So  far  as  the  deci- 
sion of  the  learned  circuit  judge  in 
tnat  case  goes  upon  the  ground  of 
deceptive  advertisements  calculated 
to  mislead  the  public  and  injure  the 
licensed  performance,  we  do  not 
doubt  its  correctness;  but  so  far  as 
it  may  be  used  as  an  authority  for 
the  doctrine  of  a  restricted  dedi- 
cation, we  are  unable,  for  the  rea- 
sons already  expressed,  to  concur 
in  it."  In  the  same  opinion  the 
cases  cited  in  Thomas  v.  Lennon, 
supra.  In  support  of  the  doctrine 
therein  applied,  are  declared  not  to 
be  in  point.  Of  Boosey  v.  Falrlle,  7 
Ch.  D.  801,  which  waa  cited  by  the 
complainants'  counsel  as  a  case  dl- 
nctfy  in  point.  In  which  the  right 
to  the  full  orchestral  score  of  an 
opera  was  protected  against  an  Inde- 
pendent orchestration  made  from  a 
published  score  for  the  piano  and 
voices,  the  learned  judge  said:  "We 
think,  however,  that  tne  report  of 
that  oase  dlacloses  that  the  court  of 
appeal  and  house  of  lords  of  Eng- 
land so  held  because  the  acts  of 
parliament  and  the  convention  with 
France  gave  to  Offenbach,  the  author 
of  the  opera  then  In  Question,  the 
sole  liberty  of  publicly  performing 
his  opera  for  .a  limited  period,  with- 
out regard  to  whether  it  had  been 
published  or  not.  The  principal 
question  in  the  case  very  obviously 
was  whether  the  requirements  of  the 
statute  with  reference  to  registration 
had  been  complied  with.  If  Offen- 
bach had  properly  registered  his 
composition,  as  required  by  the 
British  statute,  then  tne  statute  gave 
him  the  monopoly  of  its  public  per- 
formance, although  he  had  already 
published  every  note  of  it.  ,  .  .  There- 
fore, when  the  court  decided  that 
Offenbach's  opera  had  been  properly 
registered,  and  that  he  waa  entitled 
to  the  monopoly  given  by  the  stat- 
ute, there  was  no  question  as  to  the 
infringement."  In  short,  Boosey  v. 
Falrlle,  supra,  was  merely  a  case  of 
indirect  copying  and  Infringement,  as 
to  which  see  Infra  Si  286  318,  820. 
And  of  Goldmark  v.  Collmer,  de- 
cided by  Chancellor  Tuley.  in  1882, 
In  the  circuit  court  of  Cook  county, 
Illinois,  it  Is  said:  "The  facts  of 
that  case,  however,  were  quite  differ- 
ent from  this.  There,  although  the 
songs  and  music,  aa  arranged  for  the 


giano,  had  been  published,  the  U- 
retto  had  been  kept  In  manuscript. 
The  respondents  were,  therefore, 
properly  restrained  from  using  the 
unpublished  libretto  of  the  complain- 
ants, of  which,  in  some  manner,  they 
had  obtained  possession.  The  learned 
chancellor  hesitated  to  say  that  the 
defendant  should  be  enjoined  fTonr 
making  from  the  published  piano 
score  an  independent  arrangement 
for  an  orchestra,  and  was  inclined  to 
think  that  was  one  of  the  uses  any 
one  might  make  of  the  published 
score;  but  he  waa  clear  that  the  de- 
fendant should  be  restrained  from 
using  such  an  orchestration  in  the 
production  on  the  stage  of  that  opera 
of  which  he  had  no  right  to  the 
libretto.  In  the  opinion  filed  by  the 
learned  chancellor  he  goes  much  fur- 
ther, and  insists  that  by  the  com- 
mon law  a  composer  has  the  right 
to  have  his  opera  represented  on  the 
stage  with  just  that  orchestration  or 
combination  of  musical  Instrument* 
which  he  has  arranged  for  It,  not- 
withstanding he  has  published  a  par- 
tial score;  but  we  think  that  to  the 
extent-  stated  in  the  opinion  this  doc- 
trine will  be  found  in  direct  conflict 
with  authoritative  decisions." 

aa.  QoMmark  v.  Krellng,  36  Fed. 
661.  18  Sawy.  810  (opera  ^'Nanon"); 
Aronson  v.  Flockensteln,  28  Fed.  76; 
Carte  v.  Ford,  16  Fed.  489;  Thomas 
y.  Lennon,  14  Fed.  849. 

Vb«  of  naiiM  fm  uaf  al*  oompetitlA& 
see  Trade-Marks,  Trade-Names,  and 
Unfair  Competition  [38  Cyo  88T1. 

S3.  McDearmott  Commn.  Co.  v. 
CThlcago  Bd.  of  Trade,  148  Fed.  961. 
988,  77  CCA  479,  7  LRAN3  889,  8 
AnnCas  769  [aff  143  Fed.  188]; 
Werckraeister  t.  American  Llth.  Co., 
143  Fed.  827;  Werckmelster  v.  Ameri- 
can Llth.  Co.,  134  Fed.  321.  69  CCA 
668,  68  LRA  691  [rev  126  Fed.  2441; 
Bartlett  v.  Crittenden,  2  F.  Cas.  No. 
1.076.  6  McLean  32;  Calrd  v.  Slme. 
12  App.  Cas.  826;  MaCbilUan  v.  Dent, 
[1907]  1  Ch.  107,  8  BRC  647  [atf 
[1906]  1  Ch.  101,  3  AnnCas  1118; 
Nlcols  V.  Pitman.  26  Ch.  D.  874; 
Abernethy  v.  Hutchinson,  1  Hall  ft  T. 
28.  47  Reprint  1813. 

"Thus  a  professor  of  a  university, 
who  delivers  orally  in  hla  classroom 
lectures  which  are  his  own  composi- 
tion, does  not  communicate  them  to 
the  public,  so  as  to  entitle  one  who 
hears  them,  or  another,  to  print  and 
circulate  them  without  hla  permis- 
sion." McDearmott  Commn.  Co.  T. 
C!hicago  Bd.  of  Trade,  supra. 

94t  Werckmelster  v.  American 
Llth.  Co.,  142  Fed.  827;  Bartlett  v. 
Crittenden,  3  F.  Cas.  No.  1.076;  Calrd 
v.  Slme,  12  App.  Cas.  326:  Aber- 
nethy  v.  Hutchinson,  1  Hall  &  T.  28, 
47  Reprint  1818. 

[al  Buls  applleO.— The  manu- 
script of  a  work  on  bookkeeping  was 
used  by  the  autho;  in  a  school 
taught  by  himself,  and  also  In  a 
school  of  which  he  was  part  owner, 
and  In  both  these  schools  the  manu- 
script was  studied  by  the  pupils  who 
were  required  to  copy  certain  parts 
of  It  and  were  at  liberty  to  copy  the 
whole.  It  was  held  that  this  did  not 
operate  as  an  abandonment  of  the 
work.  Bartlett  v.  Crittenden,  2  F. 
Cas.  No.  1,076,  6  McLean  82. 

as.     See  supra  {61.  J  ^-> 

aa     Palmer   v.    DeWltt.    32    N.    T.lC 
Super.    530,    40    HowPr    293    [aff    47 
N.  T.  682.  7  AmR  480]. 

[a]     TaUag    notes    of   leetwreB^— 
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indicate  that  the  author  intends  to  retain  the  right 
of  repetition  for  personal  profit"  Where  a  person 
preaches  a  sermon  or  delivers  an  address  in  a  church 
or  other  building  the  doors  of  which  are  thrown 
open  to  the  public,  the  mode  and  manner  of  delivery 
have  been  said  to  negative  any  limitation  on  the 
publication,'*  but  on  principle  and  analogy  this 
seems  open  to  doubt,  and  it  is  difficult  to  perceive 
any  reason  for  applying  a  different  rule  to  sermons 
and  other  oral  addresses  from  that  applicable  to 
dramatic  and  musical  performances.  Papers  and 
reports  read  before  a  society,  even  if  strangers  are 
admitted,  are  not  thereby  published."  The  public 
recital  of  a  poem  does  not  constitute  a  publieation.*" 
English  statutes.  In  England  the  statute  ex- 
pressly provides  that  the  delive^  in  public  of  a  lec- 
ture is  not  a  publication  of  it,*''  and  it  seems  that 
no  work  can  be  orally  published,  for  the  statute 
defines  publication  as  being  "the  issue  of  eraies  of 
the  work. to  the  public."  Under  a  former  English 
statute  a  lecture  was  protected  from  reproduction, 


the  lecturer  being  required  at  each  delivery  to  give 
written  notice  to  two  justices  of  the  peace  in  the 
vicinity  of  his  intent  to  reserve  his  nghts." 

[$  54]  (7)  Telegr^Uc  Vvn  Service.  Market 
auotations  and  news  items  of  all  kinds  transmitted 
by  telegraph,  as  in  the  case  of  ordinary  telegraphic 
ticker  service,  are  not  published,  and  the  rights 
therein  are  not  lost,  although  the  eommunication  is 
made  to  many  persons,  where  such  persons  occupy 
confidential  relations  to  the  owner,  and  the  infor- 
mation is  transmitted  to  them  under  contracts  bind- 
ing them  not  to  make  it  public.'*  Publications  made 
in  breach  of  such  contracts  do  not  affect  the  owner's 
rights.**  Strangers  to  the  trust  will  be  restrained 
from  getting  at  the  knowledge  by  inducing:  s  breach 
of  trust,  and  from  using  knowledge  obtained  by  such 
a.breaeh."  But  propertv  in  news  is  now  protected 
on  broader  grounds  and  irrespective  of  techniesl 
publication.** 

[i  56]  (8)  AxchitMtnnJ  WoAs.  Where  not 
otherwise  provided  by  statute,  deposit  of  plana  and 


Where  a  lecture  Is  delivered  to  an 
audience  admitted  only  by  ticket, 
whether  the  lecture  has  been  com- 
mitted to  writing  or  not  the  audi- 
ence may  take  the  fullest  notes  for 
its  own  benefit,  but  cannot  publish 
them  for  proflt,  and  it  makes  no 
difference  that  tlie  publication  is  in 
shorthand  characters  which  can  be 
read  only  by  stenoKraphere.  Nicols 
V.  Pitman.  26  Ch.  D.  tU. 

at.  New  Jersey  State  Dental  Soc.- 
▼.  Dentacura  Co.,  57  N.  J.  Eq.  698, 
41  A  672  l&n  58  N.  J.  Eq.  582  mem, 
4S  A  1098  mem];  Caird  V.  Sime,  12 
App.  Caa  326  ( holding  that  uni- 
versity lectures  to  a  limited  class 
are  protected). 

88.  Caird  v.  Sime,  12  App.  Cas. 
226.  But  see  Pope  v.  Curl,  2  Atk. 
842,  26  Reprint  608  (where  Lord 
Hardwicke  speaks  of  objections  to 
the  publication  of  sermons  after  the 
death  of  the  author  "which  the  au- 
thor may  never  Intend  should  be 
Iiubllshed.  but  are  collected  from 
oose  papers,  and  brou^t  out  after 
his  death").  See  also  the  reference 
to  sermons  by  Lord  Eldon  In  Aber- 
nethy  v.  Hutchinson,  1  Hall  ft  T.  28, 
47  Reprint  1818. 

[aj  JmMtik  BarUA  ease  dlstta. 
nlsMd.— "Caird  v.  Sime,  12  App. 
Cas.  826,  was  much  relied  upon  by 
defendant's  counsel.  It  was  the  case 
of  a  professor  of  a  public  university, 
who  delivered  lectures  to  students, 
one  of  whom^took  notes,  which  he 
attempted  to  publish.  Lord  Hals- 
bury'  applied  as  the  test  of.  decision 
the  nature  of  the  lecture,  the  cir- 
cumstances of  its  delivery,  and  the 
object  with  which  it  was  delivered. 
In  the  course  of  his  Judgment,  he 
says:  'Whether  the  limitation  of 
the  right  (i.  e.,  the  right  of  some 
person  other  than  the  lecturer  or 
preacher)  arises  from  Implied  con- 
tract or  from  the  existing  relation 
between  the  hearers  and  the  author, 
it  is  Intelligible  that  where  a  person 
speaks  a  speech  to  which  all  the 
world  Is  Invited,  either  expressly  or 
Impliedly,  to  listen,  or  preaches  a 
sermon  In  a  church,  the  doors  of 
which  are  thrown  open  to  all  man- 
kind, the  mode  and  manner  of  pub- 
lication negative  any  limitation.' 
The  reason  must  be  that  the  speech 
is  spoken  or  the  sermon  preached 
directly  to  what  he  calls  'all  the 
world,'  and  that  they  are  Intended, 
primarily,  for  the  benefit  of  all  the 
world.  But  the  decision  in  that  case 
was  that  the  professor's  lecture  was 
not  jprlmarily  Intended  for  the  benefit 
of  all  the  world,  but  for  the  benefit 
of  the  students  only,  although,  indi- 
rectly, all  the  world  might  ultimately 
reap  the  benefit.  It  seems  to  me 
that  the  case  in  hand  presents  a 
situation  similar  in  principle."  New 
Jersey   State   Dental   Soc.   v.   Denta- 


cura  Co.,  57  N.  J.  Bq.  698,  696,  41  A 
672  (air  68  N.  J.  Eq.  682  mem,  48  8 
101)8  mem]  (paper  r^d  before  dental 
association). 

88.  New  Jersey  State  Dental  Soc. 
V.  Dentacura  Co.,  67  N.  J.  Eq.  698,  41 
A  672  lafr  68  N.  J.  Eq.  682  mem,  48 
A  1098  mem]. 

[a]  Bnls  applied.— (1)  Where  at 
the  meeting  of  a  dental  association 
an  original  essay  was  read  which 
was  afterward  handed  with  other 
essays  to  a  representative  of  a  maga- 
zine of  dental  literature,  but  was  not 
published,  and  a  third  person  pro- 
cured a  copy  from  one  connected 
with  the  magazine  and  used  extracts 
as  an  advertisement  without  the  au- 
thority or  permission  of  the  society. 
it  was  held  that  the  manuscript  was 
the  exclusive  property  of  the  society 
and  could  not  be  used  against  Its 
consent  for  such  purpose.  New  Jer- 
sey State  Dental  Soc.  v.  Dentacura 
Co.,  57  N.  J.  Eq.  698,  41  A  672  Faff 
68  N.  J.  Eq^  682  mem,  48  A  1098 
mem].  (2)  The  mere  fact  that  the 
report  was  read  in  the  presence  of 
the  public,  without  showing  further 
that  the  outsiders  had  not  paid  a  fee 
as  exhibitors  or  otherwise,  or  that 
the  general  public  was  "invited"  to 
be  present,  does  not  constitute  a 
dedication  of  the  report  to  the  pub- 
lic, BO  as  to  permit  Its  publloatiota 
by  an  exhibitor  at  the  meeting  who 
had  heard  it  read.  New  Jersey  State 
Dental  Soc.  v.  Dentacura  Co.,  supra 

ao.  Press  Pub.  Co.  v.  Monroe,  78 
Fed.  196.  19  CCA  42».  61  LRA  862 
rapp  dism  164  U.  S.  lOS,  17  SCt  40, 
41  L.  ed.  867]. 

81.  Copyright  Act,  1911  (1*2 
Oeo.  V  c  46  I  1   (8)). 

38.  SL  6  ft  6  Wm.  IV  c  66.  See 
also  Infra  i  812. 

88.  CHiicago  Bd.  of  Trade  v.  Chris- 
tie Grain,  etc.,  Co.,  198  U.  S.  286.  25 
SCt  687,  49  L.  ed.  1081;  McDearmott 
Commn.  Co.  v.  Chicago  Bd.  of  Trade. 
146  Fed.  961,  77  CCA  479,  7  LRANS 
889.  8  AnpCaa  769  [aft  148  Fed.  188]; 
Illinois  Commn.  (^>.  v.  Cleveland  Tel. 
Co.,  119  Fed.  801,  66  CCA  206;  Na- 
tional Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  294,  66  CCA 
198,  60  LRA  806;  Chicago  Bd.  of 
Trade  v.  Hadden-KruU  Co.,  109  Fed. 
705;  F.  W.  Dodge  Co.  v.  Construc- 
tion Information  Co.,  188  Mass.  62, 
66  NE  204,  97  AmSR  412,  60  LRA 
810;  Kiernan  v.  Manhattan  Quota- 
tion Tel.  Co.,  60  HowPr  (N.  T.)  194; 
Exchange  Tel.  Co..  Ltd.  v.  Gregory, 
[1896]    1    Q.    B.    147. 

[a]  Bole  app]l«<L — (I)  A  board  of 
trade  which  has  a  right  of  property 
in  market  quotations  collected  on  its 
exchange  does  not  surrender  or  dedi- 
cate them  to  the  public  by  permit- 
ting subscribers  to  whom  they  are 
communicated  on  condition  that  they 
shall    not    be    made    public    to    post 


them  on  blackboards  in  their  places 
of  business,  where  tiie  po«ting  is 
done  for  the  advantage  of  the  sub- 
scribers, and  not  of  the  public,  and 
does  not  make  knowledge  of  the  quo- 
tations general,  or  make  them  acces- 
sible to  the  public  as  of  right,  or 
render  them  of  no  further  valua 
McDearmott  Commn.  Co.  v.  Chicago 
Bd.  of  Trade.  146  Fed.  961,  77  CCA 
479.  7  LRANS  889,  8  AnnCas  769 
[at(  148  Fed.  188].  (2)  Where  one 
engaged  in  furnishing  "foreign  flnan- 
clal  news"  furnished  news  quptations 
by  stock  tickers  to  special  subscrib- 
ers for  their  private  use,  there  was 
no  publication  or  dedication  thereof 
to  the  public  Kiernan  v.  Manhattan 
QuoUtion  Tel.  Co.,  60  HowPr  (N.  T.) 
194,  196.  (8)  The  dlstrilniUon  of  in- 
formation as  to  public  improvements 
by  a  company  compiling  the  same  to 
its  customers,  under  agreements  to 
use  the  same  In  strict  confidence  and 
for  their  business  only,  was  not  such 
a  publication  as  dedicated  the  Infor- 
mation to  the  public  and  deprived 
the  company  of  its  hrlght  of  control 
F.  W.  Dodm  Co.  T.  Constmctton  In- 
formation Co.,  188  Mass.  <2.  66  NE 
204.  97  AmSR  412.  60  LRA  810. 

84.  Werckmelster  v.  American 
Lith.  Co.,  184  Fed.  821,  «9  CCA  668. 
68  LRA  691  (rev  126  Fed.  244). 

"The  plaintiff  doss  not  lose  its 
rights  by  communicating  the  result 
to  persons,  even  If  many.  In  confiden- 
tial relations  to  Itself,  under  a  con- 
tract not  to  make  it  public  and 
strangers  to  the  trust  will  be  re- 
strained from  getting  at  the  knowl- 
edge by  inducing  a  breach  of  trust, 
ana  using  'knowledge  obtained  by 
aueh  breach  [cltlUg  eases].  The  pub- 
lication Insisted  on  In  some  of  the 
arguments  were  pabllcatlona  in 
breach  of  contract,  and  do  not  affect 
the  plaintiffs  rifehta  Time  is  of  the 
essence  In  matters  like  this,  and  it 
fairly  may  be  said  that,  if  the  con- 
tracts with  the  plaintiff  are  kept,  the 
information  will  not  become  public 
property  until  the  plaintiff  hat 
gained  its  reward.  A  priority  of  a 
few  minutes  probably  Is  enough.** 
McDearmott  Commn.  Co.  v.  Chicago 
Bd.  of  Trade.  146  Fed.  961,  962,  7T 
CCA  47»,  7  LRANS  889,  8  AnnCas 
769  [aff  148  Fed.  188.  and  quot  Chi- 
cago Bd.  of  Trade  v.  Christie  Grain, 
etc.  Co..  198  UTS.  286.  26  SCt  687. 
49  L.  ed.  1031]. 

8B,  McDearmott  Commn.  Co.  v. 
Chicago  Bd,  of  Trade,  146  Fed.  961. 
77  CCA  479.  7  LRANS  889.  8  AnnCas 
759  [aff  148  Fed.  1881:  Chicago  Bd. 
of  Trade  v.  Hadden-Krull  Co..  109 
Fed.  706;  F.  W.  Dodge  <>>.  v.  Con- 
struction Information  Co..  188  Hasi. 
62,  66  NE  204,  97  AmSR  412,  60  LRA 
810;  Exchange  Tel.  Co.  v.  Howard, 
etc..  Press  Agency,  22  T.  L.  R.  875. 

86.     See  supra  {  21. 
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specifloations  in  a  pablie  office,"  or  the  oonstroction 
of  a  building  or  other  edifice  in  accordance  there- 
witfa,'^  is  regarded  as  a  publication  of  them,  and  the 
exclusive  right  of  control  is  thereafter  gone."  In 
England,  under  the  atatutor;  definition  of  publica- 
tion as  the  issue  of  copies  to  the  public,*"  physical 
eonatmction  of  the  edifice  probably  does  not  amount 
to  a  publication,*^  and  it  is  expressly  provided  that 
the  issue  of.  photographs  and  engravings  of  archi- 
tectural  works  of  art  shall  not  be  deemed  to  be  a 
publication  of  such  works.'" 

[$  .56]  (9)  Deposits  in  Copyright  Office.  A  de- 
posit of  copies  in  the  copyright  office  for  the  pur- 
pose of  securing  copyright  is  a  BUffleient  publica- 
tion to  destroy  all  common-lav  rights,  whether  or 
not  8  copyright  is  secured.*'  But  the  Copyright 
.Act  of  1909  expressly  provides  for  the  deposit  in 
the  copyright  office  of  copies  of  unpublished  works 
registered  for  copyright.**  The  effect  of  such  a 
copyright  and  such  deposit  on  the  oommon-law  right 
has  not  yet  become  the  subject  of  decision.*' 


[-$  57]  F.  Abandonment.  The  common-law  prop- 
erty right  may  be  abandoned  and  lost  by  conduct 
from  which  such  intent  may  be  inferred,**  as  by 
long  acquiescence  in  an  adverse  use.*'  Qeneral  pub- 
lication is  of  course  an  abandonment.** 

[$  58]  O.  Infringement— 1.  In  OeneraL  In- 
fringement of  conunon-law  rights  in  intellectual  pro- 
ductions consists  in  doing,  without  the  consent  of 
the  owner,  anything  the  sole  right  to  do  which  is 
vested  in  such  owner  by  the  common  law.*'  This 
means  substantially  any  unauthorized  use."**  The 
privilege  of  "fair  use"  accorded  in  copyright 
cases''  is  not  accorded  by  the  common  law  in  the 
ease  of  unpublished  works.'*  Defendant's  intent  or 
motive  is  immaterial;  invasion  of  the  property  right, 
however  innocent,  is  actionable."  IHiblication  and 
sale  of  copies  is  an  infringement  regardless  of  the 
profits  made  thereby."  It  is  not  necessary  that  the 
whole  of  a  manuscript  be  taken;  it  is  enough  that 
a  substantial  portion  is  taken."  Publication  in 
shorthand  characters  which  can  be  read  only  by 


37.  WrlKht  v.  Elgle,  8S  App.  Div. 
356,  83  NTS  887.  See  also  Bupra  i  49 
text  and  notes  69,  70  (deposit  of  book 
in  public  office). 

[a]  VoMleatiOB  of  plana  and  spaol- 
acatlon  for  TraUOlnc..— When  plans 
and  specifications  for  a  building  are 
prepared  by  an  architect  and  filed 
with  the  building  deiurtment  of  a 
city  for  the  purpose  of  securing  a 
bufldlnK  permit,  and  a  house  is  con- 
structed according  to  the  plans  under 
the  supervision  of  the  architect  who 
receives  a  stipulated  sum  for  draw- 
ing the  plana  and  for  the  work  of 
supervision,  there  has  been  a  pub- 
lication of  the  plans,  and  the  archi- 
tect can  have  no  further  property 
In  them.  Wright  v.  Elsie,  86  App. 
Div.  356,  83  NTS  887.  Compare 
O'Neill  V.  General  Film  Co.,  171  App. 
Div.  854,  1B7  NTS  1028  (holding  that 
the  filing  of  a  play  to  procure  a  per- 
forming license  was  not  a  pub- 
lication). 

3&  Wright  V.  Elsie.  8t  App.  Div. 
358,  83  NTS  887;  Qendell  v.  Orr,  13 
Phlla.    (Pa.)   191. 

[a]  Bui*  appllad. —  Where  an 
architect  erected  a  porch  of  novel 
and  artistic  design  In  front  of  his 
house  facing  the  public  highway, 
there  was  sufficient  publication  or 
dedication  of  the  design  to  allow 
reproduction  thereof  by  a  third  per- 
son. Gendell  v.  Orr,  13  Phila.  (Pa.) 
191. 

39.  Blgbt  to  BtaBS  as  acalnat 
flUaat   see  supra 

40.  See  supra 

41.  See  Coplnger  Copyright  (6th 
ed)    p   38. 

42.  Copyright  Act,  1911  (1  &  2 
Geo.  V  c  46  I  1   (3)). 

43.  Bobbs-Herrin  Co.  v.  Straus, 
147  Fed.  16.  77  CCA  607,  16  LRANS 
76<  [afC  139  Fed.  166,  and  aff  210 
V.  B.  339,  28  set  722,  62  L.,  ed. 
1086];  Jewelers'  Mercantile  Agency 
V.  Jewelers'  Weekly  Pub.  Co.,  155 
K.  Y.  241,  49  NE  872,  63  AmSR  666, 
41  LRA  84<  [rev  84  Hun  12,  32  NTS 
41].     See  also  infra  S(    209,    219. 

fa]     Judicial  dlacnaatoii (1)   "We 

think,  in  view  of  the  foregoing  con- 
siderations, that  there  was  an  un- 
qualified and  absolute  publication 
and  a  surrender  of  the  right  of  re- 
stricted publication  when  the  owner 
of  the  book  compiled  with  the  statu- 
tory reanirements,  and  thus  acquired 
the  right  to  notify  the  public  of  its 
exclusive  right  to  the  multiplication 
of  copies."  Bobbs-Merrlll  Co.  v. 
Straus,  147  Fed.  IB,  21,  77  CCA  807. 
15  LRANS  768  [aff  139  Fed.  165,  and 
aff  210  U.  8.  339,  28  SCt  722,  52 
L.  ed.  1081].  (2)  It  seems  that  regis- 
tration for  copyright  and  the  fil- 
ing of  copies  constitute  publication. 
Callga  V.  Inter-Ocean  Newspaper  Co., 
157  Fed.  186,  190,  84  CCA  634  [atr 
215  U.  S.  182,  30  SCt  88,  64  L.  ed. 
160]  (where  the  court  said:  "The 
autnoritles  cited  for  the  contention 


Blans 
f  31. 
i    48. 


that  such  registration  amounts  to 
publication  are  the  well-considered 
cases  of  Bobba-Herrlll  Co.  v.  Straus, 
147  Fed.  16,  21,  77  CCA  807,  16  LRA 
NS  766,  and  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  (3o.. 
165  N.  T,  241,  49  NE  872,  63  AraSR 
666,  41  L.RA  846;  and  In  view  of  the 
purpose  and  publicity  of  the  regis- 
tration, this  objection,  to  say  the 
least,  could  not  be  set  aside  without 
careful  consideration,  the  statute 
providing  (section  4966)  that  the 
matter  must  be  filed  'on  or  before 
the  day  of  publication.'  We  re- 
train from  decision  thereupon,  con- 
tent to  rest  affirmance  of  the  judg- 
ment upon  the  first-mentioned 
ground").  (8)  A  deposit  of  eopie* 
of  a  book  in  the  congressional  li- 
brary for  the  purpose  of  procuring  a 
copyright,  which  fails  by  reason  of 
noncompliance  with  further  pro- 
visions of  the  law,  is  not  a  publi- 
cation of  the  book,  since  the  use  of 
the  copies  deposited  is  so  restricted 
by  statute  that  they  cannot  pass  into 
general  circulation,  and  therefore  the 
compiler  does  not  lose  his  literary 
property.  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub. 
Co.,  84  Hun  12,  32  NTS  41  (but  the 
soundness  of  this  is  much  shaken 
on  appeal  where  without  actually 
deciding  this  point  the  case  was  re- 
versed on  other  grounds.  See  156 
N.  T.  341,  49  NE  872,  63  AmSR  666, 
41  LRA  846). 

44.    Act  March   4,   1909    (35  U.  8. 
St.  at  L.  1075  c  320  <  11). 
See  supra   9   42, 


See     generally     Abandonment 


of     oopyzlglit     see 


45. 

4S 

ii    12,    IS. 

Alwuiflnnment 
infra  I  244. 

47.  Bouclcault  v.  Wood,  3  F.  Cab. 
No.  1,698,  2  Biss.  34:  Palmer  v.  De 
Witt.  32  N.  T.  Super.  530  [aft  47  N.  T. 
532.  7  AmR  480]  (no  abandonment 
inferred  from  owner's  frequent  per- 
formance of  drama  or  delivery  of 
lecture);  Keene  v.  Clarke,  28  N.  T. 
Super.  38  (stated  supra  i  51  note  93 
[d]);  Southeyv.  Sherwood,  2  Merlv. 
435,  439,   35   Reprint   1006. 

"If  a  man  leaves  a  book  of  this 
description  in  the  hands  of  a  pub- 
lisher, without  assigning  any  satis- 
factory reason  for  doing  so,  and  has 
not  enquired  about  it  during  twenty- 
three  years,  he  surely .  can  have  no 
right  to  complain  of  its  being  pub- 
lished at  the  end  of  that  perlpd." 
Southey  v.  Sherwood,  supra. 

48.  See  supra   }    48   et   seq. 

4S.  Tams  v.  Witmark,  30  Misc. 
293,  63  NTS  721  [aff  48  App.  Div, 
632  mem,  63  NTS  1117  mem]. 

Vatare  and  eKteat  of  coiiiiiu>iir.law 


rlita  see  supra  i{  5-24. 
at  of 


oopTXlglit  see  in- 
fra   i(    263-336. 

SO.  Bobbs-Merrlll  Co.  ▼.  Straus, 
147  Fed.  IS,  77  CXA  C07,  16  LRANS 
766    [afr   139    Fed.    166.    and   aff   210 


U.  S.  339,  28  SCt  722,  52  L.  ed.  1086]; 
Mansell  v.  Valley  Printing  Co_ 
[19081  2  C!h.  441,  1  BRC  187,  16  Ann 
Cas  133:  MacMillan  v.  Kh&n  Bahftdur 
Shamsui  Ulama  M.  Zaka,  il896]  19 
Indian  L.  R.   (Bombay)   667. 

[a]  niMteatlon,— "The  case  of 
Nichols  V.  Pitman,  26  Ch.  D.  374 
also  does  not  touch  the  present  ques- 
tion. There  the  defendant  printed 
in  short-hand  characters  a  lecture 
which  had  not  b«en  'published'  by 
the  author.  It  was  held  that  he  had 
no  right  to  print  It  at  all.  It  would 
have  made  no  difference,  I  think,  if 
he  had  published  it  In  German  or 
Chinese.  The  lecture  liad  not  been 
given  to  the  world.     It  was  still  the 

Btlvate  property  of  the  author." 
[acMlllan  v.  Kh&n  Bah&dur  Shamsui 
Ulama  M.  Zaka,  [18951  19  Indian 
L.  R.   (Bombay)   667,  669. 

[b]  Tlw.plaii  of  laipartijic  tafor- 
mstton  (1)  by  means  of  a  key  or 
otherwise,  used  in  an  unpublished 
manuscript  book,  may  be  used  in  an- 
other like  book  which  is  in  no  sense 
a  copy  of  the  first,  without  Infring- 
ing the  common-law  right.  Bumell 
v.  Chown,  69  Fed.  993.  (2)  The  rule 
Is  the  same  in  copyright  cases.  See 
infra  {  270. 

Bl.     See  supra  I   2;   infra  {   288. 

63.     See    supra    |{    2,    6, 

"The  common  law  affords  protec- 
tion to  the  author  against  reproduc- 
tion or  interference  of  any  kind." 
MacGllUvray  Copyright  p  206. 

"The  common-law  property  in  a 
literary  composition  is  violated  by 
any  unauthorized  public  use  of  it, 
whether  by  printing  and  circulating 
copies,  or  by  reading  it  in  publla 
Statutory  copyright  may  be  in- 
fringed by  the  circulation  of  copies; 
but  not  by  publicly  reading  copies." 
Drone  Copyright   p   100. 

63.  Manse}!  v.  Valley  Printing 
Cto.,  [1908]  2  Cb.  441,  446,  1  BRC  187, 
16   AnnCas   133. 

[a]  Baaaon  for  mU, — "When  it  ' 
is  established  that  the  right  Is  a 
proprietary  right,  it  is  plain  that 
the  element  or  motive  or  Intention 
on  the  part  of  the  defendant  is 
wholly  irrelevant."  Mansell  v;  Val- 
ley Printing  Co.,  [1908]  2  Ch.  441, 
445,  1  BRC  187,  15  Ann(ias  133. 

[b]  Kardship  no  arrninMit.^"It 
Is  said  that  it  is  hard  on  the  de- 
fendant company,  but  it  is  no  greater 
hardship  on  them  than  on  any  other 
Innocent  person  who  buys  a  stolen 
article  In  good  faith  but  not  in 
market  overt,  and  it  is  at  least  as 
hard  on  (he  plaintiff  to  lose  his 
property.  If  it  Is  (as  in  my  opinion 
it  Is)  in  every  sense  of  the  word 
his  property,"  Mansell  v.  Valley 
Printing  Co..  [1»08]  2  Ch.  441,  448, 
1  BRC  187,  15  AnnCas  138.  f 

B*.     Nicols    v.    Pitman.    26    Ch.    dI(> 
874.  iV^ 

86.  Bartlette  v.  Olttanden,  2  P. 
Caa.  No.  1,082.  4  McLean  300. 
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stenographers  is  an  mfrmg«ment  of  an  oral  lec- 
ture. A  photograph  of  a  tableau  arranged  so  aa 
to  represent  a  painting  in  the  form  of  a  "living 
picture"  is  an  infringement  of  the  original  paint- 
ing." Dramatic  performing  rights  are  infringed  by 
a  motion  picture  representation  of  the  same  play." 
Proof  of  piracy  is  the  same  as  in  copyright  cases."* 
[(  591  2.  Beprodncticn  from  Memory.  It  was 
at  one  time  thought  that  a  public  representation  of 
a  play  was  such  a  publication  as  would  entitle  a 
hearer  to  reproduce  it  from  memory,*'  but  this  doc- 
trine has  been  repudiated  by  the  later  eases,  and  it 


is  now  held  that  the  owner's  ri^t  to  prevent  repe- 
tition or  publication  in  print  by  others  is  absolute 
and  unqualified,  and  that  a  reproduction  from 
memory  is  an  infringement.*^  The  reprodnction 
from  memory  of  a  painting  which  has  l^en  exhib- 
ited is  an  infringement  which  will  be  enjoined."* 
[i  60]  H.  Remedies  and  Procedure — 1.  In  Qm- 
eraL  The  ordinary  common-law  and  equitable  reme- 
dies available  for  the  enforcement  and  protection  of 
property  rights  generally  are  equally  available  in 
the  case  of  common-law  rights  in  intellectual  prop- 
erty."    The  rules  of  pleading**  and  of  evidence** 


66.  Nlcols  V.  Pitman.  26  Cli.  I>. 
374. 

67.  Turner  v.  Robinson,  10  Ir. 
Ch.  121  [aff  10  Ir.  Ch.  610]  (where 
a  painting  on  exhibition  for  private 
emolument  was  seen  by  spectators, 
some  of  whom  from  recollection  ar- 
ranged themselves  In  a  tableau  rep- 
resenting the  figures  in  the  painting 
and  were  photographed,  and  the  sale 
of     engravings      made      from     such 

Jihotographs  was  restrained  by  in- 
unction). 

Same  nila  la.  ctmjxlght  euu  see 
infra    {    127. 

SB.  Frohman  v.  Fitch,  164  App. 
Dlv.    231,    149    NTS    638. 

8ama  ml*  la.  oopyrlglit  eaaea  see 
Infra   Jl    802.    317. 

69.     See  infra  19  424-480. 

60.  Crowe  v.  Aiken,  6  F.  Cas.  No. 
3,441,  2  Biss.  208;  Keene  v.  Wheat- 
ley,  14  F.  Caa.  No.  7,644;  Keene  v. 
Kimball.  16  Oray  (Mass.)  64B,  77 
AmD  426:  Keene  v.  Clarke,  28  N.  T. 
Super.  38,  69;  Boosey  v.  Fairlie,  7 
Ch.  D.  801.  But  see  Macklin  v.  Rich- 
ardson, Ambl.  694,  27  Reprint  451, 
7  ERG  66   (holding  reproduction  of  a 

Slay  from  memory  an  infringement), 
ee  also  Infra  i   286. 

"The  literary  proprietor  of  an  un- 
prlnted  play  cannot,  after  making  or 
sanctioning  its  representation  before 
an  Indiscriminate  audience,  maintain 
an  objection  to  any  suclr  literary  or 
dramatic  republication  by  others  as 
they  may  be  enabled,  either  directly 
or  seconaarily,  to  make  from  its  hav- 
ing been  retained  in  the  memory  of 
any  of  the  audience."  Keene  v. 
Wheatley,   supra. 

"Where  the  audience  is  not  limited, 
as  in  the  case  of  a  public  theatrical 
performance,  the  public  are  held  en- 
titled to  make  use  of  that  faculty, 
which  is  necessarily  addressed  by 
such  representation,  to  wit,  the  mem- 
ory, for  the  purpose  of  repeating 
the  contents  of  the  play,  even  in 
performing  it  elsewhere,  when  the 
owner  has  laid  no  restraint  upon 
such  use  of  the  knowledge  so  ob- 
tained and  retained  by  memory 
only."     Keene  v.  Clarke,  supra. 

The  case  of  Coleman  v.  Wathen, 
e  T.  R.  246,  101  Reprint  137.  which 
Is  sometimes  cited  in  support  of  this 
view,  is  hardly  In  point.  That  was 
an  action  brought  by  the  owner  of 
the  copyright  of  (D'Keeffe's  farce 
called  ''The  Agreeable  Surprise" 
against  the  manager  of  a  theater  in 
Richmond,  on  account  of  the  per- 
formance, for  the  penalty  imposed 
by  St.  8  Anne  c  19,  as  for  an  unau- 
thorized publication.  The  verdict 
having  been  in  his  favor.  It  was  set 
aside  on  the  ground  that  the  only 
publication  by  which  the  statutory 
penalty  could  be  incurred  was  by  a 
publication  in  print.  See  Tompkins 
V.  Halleck,  133  Mass.  32,  43  AmR 
480. 

[a]  "thtgu." — Interpolations  and 
additions  to  a  play,  technically  called 
"gags,"  are  not  entitled  to  any 
greater  degree  of  protection  than  the 
body  of  the  play  to  which  they 
belong.  Keene  v.  Clarke,  28  N.  T. 
Super.   38. 

fb]  Knaorlsatton  of  play  by 
aetor  In  anploT  of  owners— (1)  A 
memorization  of  a  play  by  actors 
while  in  the  employ  of  the  owner  of 
a  play,  and  with  a  view  of  producing 


the  play  tor  the  benefit  of  such  own- 
er. Is  not  such  a  memorisation  as 
will  allow  them  to  produce  the  play 
in  another  theater,  for  the  benefit 
of  one  not  the  owner  of  the  play. 
Shook  V.  Rankin,  21  F.  Cas.  No. 
12,80fi.  (2)  PiaintifT  who  translated 
a  novel  and  afterward  dramatised  li, 
is  entitled  to  an  injunction  restrain- 
ing defendant,  an  actor,  who  memo- 
rized the  lines  of  one  of  the  char- 
acters while  In  plaintiff's  employ 
from  speaking  such  lines,  and  doing 
the  business  peculiar  to  plaintifTs 
dramatization  in  a  rival  theater 
where  another  dramatization  of  the 
same  novel  is  being  performed. 
Fleron  v.   Lackaye,    14  NTS   292. 

61.  U.  S. — ^Werckmeister  v.  Amer- 
ican liith.  Co.,  134  Fed.  321,  69  CCA 
SS3,  68  LRA  E91  frev  126  Fed.  2441; 
Crowne  y.  Aiken,  6  F.  Cas.  No.  3,441, 
2  Biss.  208;  Shook  v.  Rankin,  21 
P.  Cas.   No.    12.805. 

Mass. — Baker  v.  Libbie  210  Mass. 
699,  97  NS  109,  37  LRANS  944.  Ann 
Casl912D  661;  Tompkins  v.  Halleck. 
133  Mass.  32,  43  AmR  480  [overr 
Keene  t.  Kimball,  16  Gray  546,  77 
AmD  426]. 

N.  3. — Aronson  v.  Baker,  43  N.  J. 
Eq.    366,    12   A    177    ("Brminie"). 

N.  T. — Palmer  v.  De  Witt,  47  N.  T. 
582,  7  AmR  4S0  [aff  82  N.  T.  Super. 
530,  40  HowPr  298];  Fleron  v.  Lack- 
aya,  14  NTS  292;  French  v.  Maguire, 
55  HowPr  471;  Jones  v.  Thorne,  1 
NTLegObs  408;  French  y.  Connelly, 
1    NTWklyDlg    197. 

Pa.— Gilbert  v.  Bacher,  9  WklyNC 
14. 

"There  has  been  some  diversity  of 
opinion  as  to  what  would  constitute 
such  a  dedication  of  a  dramatic  or 
musical  composition  to  public  use  as 
would  take  away  the  exclusive  right 
of  its  owner.  At  one  time  it  was 
held  that  while  the  representation 
of  a  play,  before  an  indiscriminate 
audience,  did  not  give  the  auditors  a 
right  to  make  a  copy  for  reproduc- 
tion, by  taking  notes  stenographic- 
ally  or  otherwise,  yet  If  a  copy  could 
be  obtained  by  mere  force  of  mem- 


ory, the  reproduction  of  the  play,  b 

means    of    a    copy    Uius    procured., 

would    not    c&nstftute   an    actionable 


!d, 


invasion  of  the  owner's  rights.  This 
doctrine  was  first  declared,  I  believe, 
by  Judge  Cadwalader,  sitting  as 
judge  of  the  circu.t  court  of  the 
United  States,  In  Keene  v.  Wheatley, 
14  F.  Cas.  No.  7,644,  and  was  subse- 
quently followed  by  the  supreme 
court  of  Massachusetts,  in  Keene  v. 
Kimball,  16  Gray  (Mass.)  545,  77 
AmD  426,  but  It  has  recency  been 
repudiated  by  the  last-mentioned 
court,  in  Tompkins  v.  Halleck,  133 
Mass.  32.  In  the  case  last  cited,  it 
was  decided  that  the  production  of  a 
play  gives  an  auditor  no  right  to 
take  a  copy,  by  any  means  whatever, 
for  reproduction.  The  court  say: 
'The  ticket  of  admission  Is  a  license 
to  witness  the  play,  but  It  cannot  be 
treated  as  a  llcen.se  to  a  spectator 
to  reproduce  the  play.  If  he  can  by 
memory,  recollect  it.'  The  modern 
doctrine  would  seem  to  be  much 
more  consonant  with  good  sense  and 
ordinary  notions  of  justice  than  that 
which  was  first  adopted."  Aronson 
V.  Baker,  48  N.  J.  Bq.  365,  367,  12  A 
177. 
6SL     Turner    v.    Robinson,    10    Ir. 


Ch.  121   [aff  10  Xr.  Ch.  610]. 

63.  Aronson  v.  Baker,  43  X.  J. 
Eq.  365.  12  A  177  (TBrmlnle") :  Jef- 
freys v.  Boosey,  4  H.  L,.  Oas.  815.  16 
Reprint  681. 

9*.  See  Equity  [16  Cyc  21C  et 
seq];  Pleading  [31  Cyc  1]. 

[a]  Avannast  of  tOl*. — (1)  Au- 
thorship and  title  must  be  directly 
alleged;  mere  concloslona  are  insuffl- 
clent.  Ockenholdt  v.  Frohman.  66 
111.  A  3O0.  (2)  An  averment  of  own- 
ership is  an  allegation  of  fact  and 
not  a  conclusion  of  law,  and  is  sufll- 
cient  to  admit  of  proof  aa  to  how 
such  ownership  was  required.  Tam^ 
V.  Wltmark,  30  Misc.  293,  63  NTS 
721  [afr  48  App.  Div.  632  mem.  $3 
NTS  1117  memf.  (3)  It  is  sufficient 
to  allege  that  plaintiffs  are  the  own- 
ers of  an  unpublished  opera  or  that 
It  is  the  property  of  plaintiffs,  with- 
out specifying  how  they  derived  title 
from  the  author,  whether  by  pur- 
chase, operation  of  law,  or  otherwise. 
Tarns  V,  Wltmark,  supra. 

[b]  jiiiiyatloTi  of  nff iguitiOTi^. — 
Where  plalhtUts  alleged  "that  they 
had  acquired  title  to  the  unpublished 
drama  known  as  "Diplomacy,  for  the 
purpose  of  producing  and  exhibiting 
it  within  the  United  States,  and  that 
in  violation  of  their  rights  defend- 
ant was  about  to  produce  It  in  a 
theater  controlled  by  him.  setting 
forth  the  agreement  or  contract  of 
sale,  the  fact  that  the  sale  relied 
on  In  support  of  the  action  was  made 
may  properly  be  assumed  from  the 
agreement  which  appears  to  have 
been  so  authenticated  as  to  estab- 
lish the  fact  of  its  genulnenesa 
French  v.  Maguire,  65  HowPr  (N.  T.) 
471. 

65.     See  Evidence  [16  CTyc  821]. 

[a]  BtUoui*  of  Utla. — (1)  Title 
to  a  manuscript  as  physical  property 
may  be  shown  by  adverse  possession 
and  claim  of  ownership,  but,  at  least, 
as  against  the  author,  it  seems  that 
common-law  literary  property  can- 
not be  so  established.  O'Neill  v. 
General  Film  Co.,  171  App.  Div.  854. 
167  NTS  1028.  (2)  Less  evidence  is 
BufBcIent  to  show  a  prima  facie  title 
as  against  a  stranger  than  as  against 
the  author.  CNelll  v.  General  Film 
Co.,  supra.  (3)  Title  to  the  manu- 
script, claim  of  ownership,  recitals 
of  ownership  on  title  page,  and  ad- 
verse possession  and  enjoyment,  all 
together,  when  the  best  evidence 
obtainable,  are  sufficient  to  show  a 
prima  facie  title  to  the  literary  prop- 
erty as  against  a  stranger.  O  Nelll 
V.  General  Film  Co.,  supra. 

[b]  Oogjing  may  be  shown  by  a 
cumulation  of  similarities  for  whlcfc 
no  adequate  explanation  is  given 
O'Neill  V.  General  Film  Co.,  171  App. 
Div.  8S4,  167  NTS  1028.  See  also 
infra  {|_424-430. 

[c]  Valse  vapcMoatatlon  of  aa. 
tlMMnAlp*— (1)  In  an  action  by  a  pro- 
ducing compeuiy  against  a  play- 
wright to  recover  expenses  Incurred 
and  judgment  in  a  copyright  in- 
fringement suit  in  the  United  States 
district  court  against  the  produclne 
company,  the  record  in  the  district 
court,  showing  that  the  issue  liti- 
gated therein  was  that  Involved  in 
the  instant  suit,  that  is,  whether  the 
playwright  was  the  author  of  hli 
play,  was  properly  received  in  btI- 
dence.     Kirke  la  Shelle  C^.  v.  Arm- 
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are  the  same  as  in  other  like  actions  or  suits  at  law 
or  in  equity,  and  are  governed  by  substantially  the 
same  considerations  as  apply  to  uke  issues  in  copy- 
right cases." 

[(61]  2.  Actions  at  Law.  An  action  for  dam- 
ages will  lie  for  invasion  of  common-law  rights  in 
intellectual  property."  And  this  right  is  expressly 
recognized  and  preserved  by  the  copyright  stat- 
utes." An  action  on  the  case  will  lie*"  and  ex- 
emplary damages  may  be  recovered  for  an  infringe- 
ment of  an  .author's  right  of  exclusive  publication.^** 
A  manuscript  may  be  the  subject  of  replevin  or 


trover."     The  amount  of  damages  recoverable  is 

limited  only  by  the  proof,"  and  is  a  question  for  the 
jury."  The  value  of  a  manuscript  may  be  recov- 
ered in  an  action  for  its  loss.'''*  This  means  the 
special  value  of  the  manuscript  to  the  owner,^^  un- 
less a  market  value  can  be  shawn,^*  and  is  neces- 
sarily a  matter  largely  within  the  discretion  of  the 
jury.^^  Issues  of  infringement  and  identity  are 
questions  of  fact  for  the  jury."  Where  liability 
for  royalties  is  conditioned  on  successful  pro- 
duction of  a  play,  the  question  of  success  is  one 
for  the  jury.™ 


strong,  ITS  App.  Dlv.  282,  169  NTS 
3(3.  (2)  Judgment  In  the  United 
States  district  court  In  a  copyright 
infringement  suit  against  a  plajr-pro- 
ducine  company  was  res  Judicata 
that  the  purported  author  of  the  play 
was  not  such  In  the  produolncr  com- 
pany's suit  against  him  on  his  false 
representation  that  he  was  the  au- 
thor, he  having  been  vouched  Into 
the  district  court  and  having  taken 
part  In  the  defense.  Klrke  la  Shelle 
Co.   V.   Armstrong,   supra. 

66.    BvULmm*  see  infra  U  41»-4I2. 

PleadlaC  see  infra  ||  291-410. 

87.  American  Law  Book  Co.  v, 
Channberlayne,  1«5  Fed.  313,  91  CCA 
281;  Press  Pub.  Co.  v.  Monroe,  -T8 
Fed.  196,  19  CCA  429.  81  LRA  288 
[app  dism  164  U.  S.  105,  17  SCt  40, 
41  L.  ed.  3671;  Banker  v.  Caldwell,  3 
Minn.  94;  Tama  v.  Wltmark,  80  Misc. 
293,  (3  NTS  721  [aft  48  App.  Dlv.  632 
mem,  62  NTS  1117  mem];  Exchange 
Tel.  Co..  Ltd.  v.  Gregory,  [18961  1 
Q.  B.  147  (holding  that  special  dam- 
age need  not  be  proved);  Mansell  v. 
Valley  Printing  Co.,  (18081 -2  Ch.  441, 
1  BRC  187,  16  AnnCas  188. 

[a]  PajaMKt  of  OanaVM  ••  a 
lleense.  -The  payment  by  defendant 
of  the  Bum  decreed  to  be  paid  to 
plaintiff,  in  an  action  to  recover  dam- 
ages for  the  infringement  of  her  title 
to  a  play, '  In  which  the  price  of  a 
license  Is  made  the  measure  of  dam- 
ages, does  not  confer  a  license  on  de- 
fendant to  represent  such  play, 
merely  because  the  value  of  such 
license  was  made  the  measure  of 
such  indemnity.  Keene  v.  Clarke,  28 
N.  T.  Super.  38. 

as.  Act  March  4.  19M  (86  C  S. 
St.  at  L.  1076  c  320  |  2);  Act  March 
3.  1891  (26  U.  S.  St.  at  L.  1106  c  666 
f  9);  U.  S.  Rev.  St.  1  4967;  Little  v. 
Hall,  18  How.  (U.  S.)  166,  15  L.  ed. 
328;  Bartlette  v.  Crittenden,  2  F.  Cas. 
No.   1.082,  4  McLean  300. 

60.  Maxwell  v.  Ooodwin,  98  Fed. 
665;  Mansell  v.  Valley  Printing  Co., 
[1908]  2  Ch.  441,  1  BRC  187,  16  Ann 
Cas  138. 

TO.  Press  Pub.  Co.  v.  Monroe.  70 
Fed.  196,  19  CCA  428,  61  LRA  853 
[app  dism  164  U.  S.  106,  IT  SCt  40. 
41  L.  ed.  867]  (holding  on  the  facts 
that  exemplary  damages  were  Justi- 
fied in  the  case  of  a  newspaper  pub- 
lication). 

71.  U.  a. — Stover  v.  Lathrop,  88 
Fed.  348. 

Mich. — Dart  v.  Woodhouse,  40 
Mich.  899,  29  AmR  644. 

N.  J. — ^Aronson  v.  Baker,  42  N.  J. 
Eq.   866,  12  A  177. 

N.  T.— Root  V.  Borst,  142  N.  T.  62, 
36  NE  814;  Edward  Thompson  Co.  v. 
Clark,  109  NTS  700. 

Eng. — Watson  v.  McLean,  E.  B.  & 
E.  75,  96  ECL  76,  120  Reprint  486 
(trover  for  Insurance  policy). 

TS.  Bouclcault  v.  Wood,  3  P.  Cas. 
No.  1,693,  2  Blss.  34.  See  also  gen- 
erally Damages  [18  Cyc  1]. 

[a]  Maaanre  of  damages^— The 
cost  of  reproduction  is  the  measure 
of  damages  for  electrotype  or  stereo- 
type book  plates.  Heald  v.  Mac- 
gowan,  16  Daly  233.  5  NTS  450  [afC 
117  N.  T.  643  ipera,  22  NE  1131  mem]. 

73.  Bouclcault  v.  Wood,  3  F.  Cas. 
No.  1.693.  2  Blss.  34;  Taft  v.  Smith, 
76  Misc.  283,  134  NYS  1011.  See  also 
cases  infra  note  77. 

74.  Wood  V.  Cunard  SS.  (3o^  192 
Fed.    293.   112   CCA   561,    41    LIIANS 


371;  Taft  V.  Smith.  76  Misc.  283,  284, 
134  NTS  1011;  Watson  v.  McLean, 
B.  B.  &  B.  76,  96  ECL  76,  120  Reprint 
486    (trover  for  Insurance  policy). 

"The  fact  that  the  value  is  specu- 
lative or  difHcult  of  ascertainment 
does  not  preclude  a  substantial  re- 
covery. The  law  Is  always  adequate 
to  meet  difficult  situations  and  in 
such  cases  permits  proof  of  collateral 
matters  which  tend  to  throw  light 
upon  the  value  of  the  thing  converted 
and  then  leaves  to  the  good  judgment 
of  the  jury  the  duty  of  estimating 
the  sum  which  will  constitute  fair 
compensation.  These  boUateral  mat- 
ters justify  a  consideration  of  the 
nature  of  the  thing  Itself,  whether 
or  not  It  can  be  reproduced  and  Its 
utility  to  the  owner  and.  If  the  value 
of  its  use  cannot  be  otherwise  de- 
termined, the  owner  may  give  his 
estimate  of  Its  value  to  him."  Taft 
v.  Smith,  uipra.  , 

[a]  The  meaanr*  of  4mimM6  for 
the  conversion  of  an  unpuDlished 
manuscript  Is  the  value  of  the  manu- 
script at  the  time  and  place  of  Its 
conversion.  Taft  v.  Smith,  76  Misc. 
288,  134  NTS  1011. 

[b]  BvidMiae  of  rtOat. — (1)  Testi- 
mony of  the  time  it  would  take  the 
author  to  reproduce  his  manuscript 
is  admissible  in  an  'action  for  its 
loss.  Wood  v.  Cunard  S3.  Co..  192 
Fed.  293,  112  CCA  551,  41  LRANS 
371.  (2)  "No  definite  standard  can 
be  applied  In  determining  the  value 
of  a  manuscript.  Estimating  the 
value  of  labor  and  time  spent  In  Its 
production  furnishes  no  sufficient 
criterion  of  value."  Taft  v.  Smith, 
76  Misc.  Z83,  287,  134  NTS  1011. 
(2)  Evidence  of  Its  nature,  whether 
or  not  It  can  be  reproduced,  its 
utility  to  Its  owner,  and,  in  the  ab- 
sence of  other  evidence,  the  owner's 
estimate  of  its  value  Is  admissible. 
Taft  V.  Smith,  supra.  (4)  In  an  ac- 
tion to  recover  damages  for  conver- 
sion of  a  picture  which  had  no  mar- 
ket value,  the  court  refused  to 
disturb  a  judgment  for  plaintiff 
based  on  the  owner's  estimate  of  the 
value  of  the  picture.  Franklnsteln 
V.  Thomas,   4  Daly   (N.  T.)    256. 

[c]  Alwtraots  of  tltla, — In  an  ac- 
tion for  conversion  of  abstracts  of 
title  and  searches,  the  cost  of  pro- 
curing other  similar  searches  Is  the 
measure  of  damages.  Watson  v. 
Cowdrey,  23  Hun  (N.  T.)  189  [appr 
Taft  V.  flmith,  76  Misc.  288,  184  NTS 
1011]. 

78.  Drake  v.  Auerbach,  87  Minn. 
506,  35  NW  387:  Taft  v.  Smith,  76 
Misc.  283,  134  NTS  1011;  Leonclnl  v. 
Post,  13  NYS  825;  Doyle  V.  Bccles,  17 
U.  C.  C.  P.  644. 

[a]  Tata*  to  owsMT  role  applied. — 
(1)  The  value  to  the  owner  Is  the 
measure  of  damages  for  the  conver- 
sion of  a  set  of  vouchers  accom- 
panied by  an  affidavit  of  their  cor- 
rectness. Drake  v.  Auerbach.  37 
Minn.  506,  36  NW  367.  (2)  Where 
the  value  to  the  owner  is  simply  the 
cost  of  reproduction,  such  cost  is  the 
measure  of  damages  for  conversion. 
Taft  V.  Smith,  76  Misc.  283.  184 
NTS  1011.  (3)  Where  the  action  was 
for  the  conversion  of  a  sollcltor'a 
docket  containing  evidence  of  bills 
of  costs  against  certain  parties,  the 
measure  of  damages  was  held  to  bo 
the  value  of  the  documents  to  the 
owner.     Doyle  v.  Eccles,  17  U.  C.  C. 


P.  644.  (4)  Where  plaintiff  sued  to 
recover  the  value  of  sheet  music 
which  had  been  annotated  and  trans- 
posed by  plaintiff's  husband,  which 
music  had  been  lost  or  converted  by 
«  warehouseman,  It  was  held  proper 
"to  allow  plaintiff  to  Introduce  evi- 
dence tending  to  show  that  the  sheet 
music  had  a  special  value  to  her  hus- 
band because  of  annotations  and 
transpositions  Inscribed  thereon  by 
him."  Leonclnl  v.  Post,  13  NTS  826, 
826  [appr  Taft  v.  Smith,  supra]. 

[b]  In  trorar  for  ataraotjm* 
plates,  the  measure  of  damages  is 
the  special  value  of  such  plates  to 
the  owner  at  the  time  of  conversion 
— not  merely  their  value  as  old 
metal.  Lovell  v.  Shea,  60  N.  T. 
Super.  412,  18  NTS  198. 

76.  Taft  V.  Smith,  76  Misc.  288, 
134  NTS  1011. 

77.  Taft  V.  Smith,  76  Misc.  288, 
286,  184  NTS  1011. 

"When  the  property  has  no  market 
value,  such  as  paintings,  manu- 
scripts, etc.,  the  damages  are  In  the 
discretion  of  the  jury."  Splcer  v. 
Waters,  66  Barb.  (N.  T.)  227,  235. 

"When  reproduction  of  the  thing 
converted  Is  not  possible  and  the 
thing  Itself  Is  of  such  a  nature  that 
Its  value  cannot  be  definitely  ascer- 
tained, the  question  of  estimating  the 
value  to  the  owner  rests  necessarily 
in  the  discretion  of  the  Jury  subject 
to  the  limitation  that  their  verdict 
must  not  be  inadequate  or  excessive." 
Taft  V.  Smith,  supra. 

[a]  Amonats  allowed. — (1)  In 
Wood  V.  Cunard  SS.  jCo.,  192  Fed.  298, 
296,  the  action  was  for  loss  of  a 
trunk  containing  an  unpublished 
manuscript  of  a  manual  on  Oreek 
grammar  written  by  plaintiff.  A 
judgment  for  five  thousand  dollars 
for  the  loss  of  the  manuscript  was 
reduced  on  appeal  to  the  sum  of  five 
hundred  dollars.  The  court  conceded 
that  this  assessment  of  value  was, 
"as  a  jury's  frequently  is,  somewhat 
arbitrary."  The  case  was  one  in  ad- 
miralty and  the  court  Itself  fixed  the 
value,  saying:  "The  case  In  this  re- 
spect Is  sul  generis.  The  lost  manu- 
script Is  unique  In  its  isolation. 
There  Is  nothing  with  which  to  com- 
pare it.  In  these  circumstances,  be- 
lieving that  there  are  certain  limits, 
in  each  direction,  beyond  which  we 
should  not  go,  we  deem  It  for  the 
best  Interests  of  the  parties  that  the 
amount  of  the  recovery  should  be 
fixed  without  further  expense  to  the 
litigants,  and  we  fix  8600  as  a  fair 
award  for  the  lost  manuscript." 
(2)  In  Taft  V.  Smith,  76  Misc.  283, 
184  NTS  1011,  a  manuscript  consist- 
ing of  a  salesman's  list  of  the  names 
of  his  customers  during  a  period  of 
twenty  years  was  converted.  The 
manuscript  had  no  market  or  other 
definite  provable  value,  but  was  of 
value  to  plaintiff  In  his  business. 
The  sum  of  five  hundred  dollars  was 
held  to  be  fair  compensation  for  the 
conversion. 

7S.  Maxwell  v.  Ooodwin,  98  Fed. 
666.     See  also  infra  i  433. 

79.  Ellis  v.  Thompson,  1  App. 
Dlv.  606.  37  NTS   468.  , 

[a]  'VucoeBS"  of  plar. — "The  play 
was  produced  only  twice.  Its  suc- 
cess or  failure  could  hardly  be  de- 
termined from  so  slight  a  trial.  The 
success  referred  to  In  the  contract 
was  evidently  such  success  as  would 
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{$62]  S.  Suits  in  Eavity.  An  author  or  pro- 
prietor may  have  his  exclusive  rigfhts  protected  by 
injunction,  and  he  may  have  an  account  of  profits 
in  case  of  infringement  of  his  rififhts.'^  Thus  the 
author  or  proprietor  of  an  unpublished  dramatic 
composition  may  have  a  remedy  by  injunction  to 
prevent  an  unlicensed  representation  of  his  work." 
The  courts,  however,  are  not  always  clear  in  dis- 
cerning the  proper  character  of  intellectual  produc- 
tions and  frequently  invoke  doctrines  other  than 
those  of  property  in  order  to  justify  interference 
for  its  protection.    Thus,  if  the  infringer  bears,  or 


has  borne,  any  relation  of  trust  or  confidence  to  the 
owner  of  the  property  taken,  he  will  be  restrained 
from  his  infringement  on  the  ground  of  breach  of 
faith  or  breach  of  an  implied  contract;**  and  con- 
versely, injunctions  have  erroneously  been  denied 
where  no  breach  of  contract  or  violation  of  trust 
and  confidence  was'  involved."^  But  a  breach  of 
trust  or  confidence,  while  a  perfectly  sound  ground 
for  granting  an  injunction,  is  not  at  all  necessary 
to  support  an  injunction;  that  is  properly  granted 
on  the  sole  gpround  of  the  protection  of-  projierty." 
Defendant's  right   to   use  the  property   does   not 


put  money  In  the  defendant's  pocket. 
The  first  two  presentations  of  the 
play  mlEht  not  of  themselves  have 
been  financially  successful,  but  the 
play  WELB  evidently  a  good  one  and 
had  real  merit.  For  the  purpose  of 
showincr  that  the  play  would  Anally 
be  a  financial  success,  the  plaintiff 
offered  to  prove  how,  on  these  two 
presentations,  it  was  received  by  the 
audience,  whether  there  was  applause 
and  how  often,  whether  the  actors 
were  called  before  the  curtain  and 
how  many  times,  and  how  the  play 
was  received  by  the  people,  as  evi- 
denced by  newspaper  and  dramatic 
criticisms.  Nothtngr  of  this  kind 
would  the  opurt  permit.  .  .  .  This 
was  clearly  proper  evidence.  It  was 
for  the  Jury  to  say  whether  the  play 
was  a  success,  or  would  have  been 
but  for  the  neglect  of  duty  ,on  the 
paH  of  the  defendant  to  properly 
prepare  and  present  it  on  two  occa- 
sions when  it  was  produced;  or  if  he 
had  not  then  abanooned  the  play  and 
refused  to  continue  its  further  pro- 
duction. The  court  excluded  compe- 
tent evidence  offered  by  the  plaintiff 
on  this  subject,  and  then  dismissed 
his  complaint  for  want  of  proof." 
Bills  V.  Thompson,  1  App.  Dlv.  606, 
60S,  37  NTS  468. 

88.  U.  S. — Chamberlayne  v.  Amer- 
ican Law  Book  Co.,  163  Fed.  858  (pre- 
liminary injunction  refused  on  the 
facts);  Goldmark  v.  Kreling,  25  Fed. 
Hi;  Boucicault  v.  Wood,  3  F.  Cas. 
No.  1,693.  2  Bias.  84;  Folsom  v. 
Marsh,  9  F.  Cas.  No.  4,901,  2  Story 
100. 

La. — Denis  v.  Leclerc,  1  Mart.  297, 
6  AmD  712. 

Mass. — Baker  v.  Ubbie.  210  Mass. 
£99.  97  NE  109,  37  LRANS  944,  Ann 
Casl912D  551. 

Minn. — Banker  v.  Caldwell,  3  Minn. 
94. 

N.  Y. — Jewelers'  Mercantile  Agency 
v.  Jewelers'  Weekly  Pub.  Co.,  156  N. 
T.  241,  49  NE  872,  63  AmSR  666,  41 
LRA  846  [rev  84  Hun  12,  32  NTS  41]; 
Palmer  v.  De  Witt,  47  N.  Y.  582,  7 
AmR  480;  Stern  v.  Carl  Laemmle 
Music  Co..  74  Misc.  262,  133  NYS  1082 
[aff  165  App.  Div.  895  mem,  139  NYS 
1146  memj;  Oertel  v.  Wood.  40  How 
Pr  10;  Jones  v.  Thorne,  1  NYLegObs 
408. 

Pa. — Com.  V.  Desllver.  3  Phila.  31. 

Vt. — ^Barrett  v.  Fish.  72  Vt.  18,  47 
A  174,  82  AmSR  914.  51  LRA  754. 

Erg. — Exchange  Tel.  Co.,  Ltd.  v. 
Oregory,  [1896]  1  <J.  B.  147;  Tuck  v. 
Frlester,  19  Q.  B.  D.  629;  Nicols  v. 
Pitman,  26  Ch.  D.  374;  Cooper  v. 
Whittingham,  15  Ch.  D.  601;  Queens- 
berry  V.  Shebbeare,  2  Eden  329,  28 
Reprint  924;  Lytton  v.  Devey,  64  L. 
J    Ch    293. 

Ont. — Ijaidlaw  v.  Lear,  30  Ont.  26. 

And  see  cases  passim. 

InJimotloBS  la  oopyrlglit  oases  see 
Infra  ii  341-362. 

81.  Maurel  v.  Smith.  220  Fed.  195; 
French  v.  Krellng,  63  Fed.  621;  Mack- 
lin  V.  Richardson,  Ambl.  694,  27  Re- 
print 451.  7  ERC  66. 

[a]  Profits  of  lafrlnglar  opacs.^— 
One  who  produces  an  opera  without 
authority  from  the  author  must  ac- 
count to  him  for  the  profits,  where 
such  opera  has  never  been  circulated 
or  published.  French  v.  Krellng,  63 
Fed.   621. 


Profits  in  eopsTiglit  cases  see  infra 
II  363-355. 

83.  Ferris  v.  Frohman,  223  U.  S. 
424,  32  set  263,  56  L.  ed.  492;  Qold- 
mark  v.  Krellng,  25  Fed.  349.  36  Fed. 
661,  13  Sawy.  310;  Boucicault  v. 
Wood,  3  F.  Cas.  No.  1,693,  2  Biss.  34; 
Crowe  V.  Aiken,  6  F.  Cas.  No.  3,441, 
2  Biss.  208;  Keene  v.  Wheatley,  14  F. 
Cas.  No.  7,644;  Fleron  V.  Lackaye,  14 
NYS   292. 

83.  Chicago  Bd.  of  Trade  v. 
Christie  Grain,  etc,  Co.,  198  U.  S.  236, 
25  set  637,  49  L.  ed.  1031;  Illinois 
Commn.  Co.  v.  Cleveland  Tel.  Co.,  119 
Fed.  301,  56  CCA  205;  National  Tel. 
News  Co.  v.  Western  Union  Tel.  Co., 
119  Fed.  294.  56  CCA  198,  60  LRA 
805;  Chicago  Bd.  of  Trade  v.  Hadden- 
Krull  Co.,  109  Fed.  705;  Chicago  Bd. 
of  Trade  v.  Thomson  Commn.  Co., 
103  Fed.  902;  F.  W.  Dodge  Co.  v. 
Construction  Information  Co.,  183 
Mass.  62,  66  NE  204,  97  AmSR  412, 
60  LRA  810;  Simmons  Hardware  Co. 
V.  Waibel,  1  S.  D.  488,  47  NW  814,  36 
AmSR  755.  11  LRA  267;  Exchange 
Tel.  Co.,  Ltd.  V.  Gregory,  11896]  1  Q. 
B.  147;  Tuck  v.  Priester,  19  Q.  B.  D. 
629;  Murray  v.  Heath,  1  B.  &  Ad.  804, 
20  ECL  698,  109  Reprint  985;  Prince 
Albert  v.  Strange,  2  De  G.  &  Sm.  652, 
64  Reprint  293;- Abemathy  v.  Hutch- 
inson, 1  Hall  &  T.  28.  47  Reprint 
1313;  Morison  v.  Moat,  9  Hare  241, 
41  EngCh  241,  68  Reprint  492;  Majrall 
V.  Higbey,  1  H.  &  C.  148,  158  Reprint 
837.  See  Laidlaw  v.  Lear,  30  Ont. 
26,  34  (where  Armour,  C.  J.,  said  that 
Injunction  was  granted  in  such  cases 
"not  only  on  the  ground  of  property 
but  also  on  the  ground  of  their  hav- 
ing been  obtained  by  breach  of  con- 
tract express  or  implied  or  by  breach 
of  trust  or  confidence"). 

[a]  Oosssnt  oMi^sd  Iff  ulsrep- 
reseDtstioB. — ^Where  access  to,  and 
leave  to  take  copies  of,  private  manu- 
scripts were  obtained  on  the  repre- 
sentation and  understanding  that  9e- 
fendant  was  to  use  them  in  writing 
a  biography  of  MacKenzie  for  a  series 
called  "The  Makers  of  Canada,"  and 
that  defendant  would  write  a  sym- 
pathetic and  favorable  account  of 
MacKencle,  defendant  had  no  right 
to  use  such  information  and  copies 
for  publication  in  a  different  work 
of  an  unfavorable  and  hostile  ac- 
count of  the  life  and  character  of 
MacKencle.  Accordingly  an  injunc- 
tion was  granted  and  defendant  was 
ordered  to  deliver  up  all  extracts  and 
copies  made  by  him  from  such  pri- 
vate itianuscrfpts.  Lindsey  v.  Le 
Sueur,  27  Ont.  L.  588,  589,  6  OntWN 
407. 

[b]  yrhan  an  amploirss  snne^ 
ttuooslr  ooplas  and  yaUishss  maaar 
sorlnts  of  nls  employer,  (1)  such 
publication  will  be  restrained  as  ob- 
tained through  a  breach  of  trust. 
Lamb  v.  Evans,  [1893]  1  Ch.  218; 
Merryweather  v.  Moore,  [1892]  2  Ch. 
518:  Prince  Albert  v.  Strange,  2  De 
G.  &  Sm.  652,  64  Reprint  293;  Yovatt 
V.  Winyard,  1  Jac.  &  W.  394,  37  Re- 
print 426;  Renter's  Telegram  Co.  v. 
Byron.  43  L.  J.  Ch.  661;  Louis  V. 
Smellie,  11  T.  L.  R.  516.  (2)  The  in- 
junction will  also  extend  to  one  who 
purchases  from  such  employee  with 
knowledge  of  the  breach  of  trust. 
Exchange  Tel.  v.  Gregory,  [1896]  1  Q. 
B.  147;  Exchange  Tel.  Co.  v.  Central 


News,  [1897]  2  Ch.  48;  Tipping  v. 
Clarke.  2  Hare  383,  24  EngCh  383,  67 
Reprint  167. 

[c]  Whazs  tUtd  psisons  bsTs Iw- 
coma  poBsasssd  In  »  WTcmgtal  sad 
fntndiuant  manner  of  a  secret  code 
showing  the  cost  and  selling  price  of 
the  merchandise  of  a  mercantile 
company  for  use  between  itself  and 
ita  traveling  salesmen,  and  such 
third  persons  copy  the  same  Into  a 
catalogue  of  their  own.  a  court  of 
equity  will  afford  relief.  Simmons 
Hardware  Co.  v.  Waibel,  l  S.  D.  488. 
47  NW  814,  36  AmSR  755,  11  LRA 
267. 

[d]  TmpHsd  contract  acalnst  nak- 
lag  sirtra  copies. — "The  plaintiffs 
entered  into  a  written  contract  with 
the  defendant  by  which  the  defend- 
ant undertook  to  make  a  specified 
number  of  copies  of  a  picture  which 
belonged  to  the  plaintiffs,  in  order 
that  the  plaintiffs  might  be  able  to 
sell  those  copies  for  their  own  profit. 
The  contract,  being  a  written  one.  it 
must  be  construed  by  the  writing 
alone,  and  the  plain,  honest  meaning 
of  it  was  this,  'You  are  to  make  those 
copies  for  us,  and  then  you  are  to 
return  the  picture  to  us.  and  you 
are  not  ta_make  any  other  copies  for 
your    benefit'      That    term    was    Im- 

flled  as  plainly  as  anything  oould  be. 
nstead  of  doing  this  the  defendant, 
after  he  had  made  the  si>ecified  num- 
ber of  copies  for  the  plaintiffs,  made 
other  copies  of  the  picturs  for  him- 
self, with  the  intention  of  selling 
them  for  his  own  profit,  and  he  sent 
a  number  of  those  copies  to  England 
with  the  intention  of  selling  them 
there,  and.  what  was  worse,  of  sell- 
ing them  at  a  lower  price  than  that 
at  which  the  plaintiffs  were  selling 
theirs.  This  was  a  plain  breach  of 
contract,  and  under  such  circum- 
stances I  cannot  doubt  that.  Quite 
irrespectively  of  the  Act  of  1862,  a 
Court  of  Equity  would  grant  an  in- 
junction and  damages  against  the  de- 
fendant." Tuck  V.  Priester,  19  Q.  B. 
D.  629,  <35. 

[e]  Qaotstlons  and  asws  ttasu 
have  furnished  frequent  occasion  for 
the  application  of  this  principle,  al- 
though it  is  now  recognised  that  in- 
junction in  such  cases  proceeds  on 
the   ground   of  property.     See  supra 

84.  Keene  v.  Kimball.  16  Gray 
(Mass.)  .646,  77  AmD  426  [overr 
Tompkins  v.  Halleck,  133  Mass.  12, 
43  AmR  480}. 

86.  U.  S. — Associated  Press  v. 
International  News  Service.  245  Fed. 
244,  CCA  —  frev  240  Fed.  983.  for 
failure  to  enforce  this  rule,  whlcb, 
however,  was  strongly  stated  by  the 
district  court];  Cleveland  Tel.  Co.  t. 
Stone,  105  Fed.  794. 

Ky. — Grlgsby  v.  Breckinridge,  2 
Bush  480,  92  AmD  609. 

La. — Denis  v.  Leclerc,  1  Mart.  297. 
6  AmD  W. 

Mass. — Baker  v.  Libble.  210  Mass. 
599,  97  NE  109.  37  LRANS  944.  Ann 
Casl912D  551. 

N.  Y.— Palmer  v.  De  Witt  82  N.  T. 
Super.  530  [aff  47  N.  T.  532,  7  AmR 
480]. 

Pa. — Dock  V.  Dock.  180  Pa.  14,  31 
A  411,   57  AmSR   617. 

Vt.— Barrett  v.  Fish,  72  Vt.  18,  4T 
A  174,  82  AmSR  914,  51  LRA  754. 


For  later  oasss,  dsvslopmsnts  and  ohanrss  in  the  law  see  cumulative  Annotations,  <mme  title,  page  and  note  number. 
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depend  on  the  manner  in  whieh  he  obtained  pos- 
session of,  or  access  to,  it,  but  on  whether  or  not 
plaintiff  has  parted  with  his  title  to  it.**  Prelimi- 
nary injunctions  are  governed  by  the  nsnal  oon- 
siderations,"  which  are  snbgtantially  the  same  as  in 
copyright  eases.**  A  receiver  may  be  appointed  to 
take  possession  of  infringing  copies."  As  incident 
to  a  complete  remedy,  equily  may  order  the  physi- 
cal copies  to  be  delivered  up.^  A  bill  lies  to  estab- 
lish a  constmctive  trust  in  a  copyright  wrongfally 


taken  ont  by  defendant  on  plaintiff's  literary  prop- 
erty.**. 

Contracts.  An  agreement  to  write  a  book  cannot 
be  enforced  by  specific  performance,**  nor  will  a 
mere  breach  of  contract  be  restrained  by  injunc- 
tion.** The  only  remedy  is  an  action  at  law  for 
breach  of  contract.**  But,  where  there  is  an  ex- 
press negative  covenant  in  a  contract  between  an 
author  and  a  publisher,  it  may  be  enforced  by  in- 
junction.**. 


Engr. — Mansell  v.  Valley  Prlntlnr 
Co.,  ri908]  2  Ch.  441,  1  BRC  187,  15 
AnnCas  133;  Prince  Albert  v. 
Strange,  2  De  G.  ft  Sm.  69B,  84  Re- 
print 2»S:  Southey  v.  Sherwood,  2 
Merlv.  43S,  36  Reprint  1006;  Qee  y. 
Prltchard,  2  Swanst.  402,  36  Reprint 
670. 

"The  law  thus  laid  down  la  teaed 
upon  property.  Irrespective  of  Im- 
plied contract  or  breach  of  duty.  It 
does  not  depend  upon  property  In  the 
paper   or   MS.     It   Is   an   incorporeal 

Firoperty."     Mansell  y.  Valley  Prlnt- 
ne  Co.,  [1908]  2  Ch.  441,  445,  1  BRC 
187,  16  AnnCas  188. 

"The  author's  right  to  publication 
or  non-publication  being  deemed  his 
property,  and  only  property,  the  pro- 
tection of  that  property  is  the  only 
adjudged  ground  of  injunction 
against  publication  without  his  con- 
sent. Courts  of  equity  have  not  yet 
assumed  Jurisdiction  to  enforce 
duties  merely  moral,  or  to  prevent  a 
breach  of  epistolary  confidence  or  ex- 
posure of  an  epistolary  secret  In  no 
way  affecting  any  Interest  In  prop- 
erty— however  inconsistent  such  pub- 
lication may  be  with  honor  or  pure 
ethics.  But  the  sole  ground  yet 
recognized  for  injunction  is  the  pro- 
tection of  property."  Qrlgsby  v. 
Breckinridge,  8  Bush  (Ky.)  480,  486, 
92  AmD  508. 

"The  protection  of  lectures,  plays, 
and  paintings  from  piracy,  even  after 
wide  publicity,  is  sometimes  placed 
by  the  courts  upon  rights  of  au- 
thors to  literary  or  artistic  property, 
and  sometimes  upon  the  theory  of  an 
Implied  contract  arising  from  the 
relations  of  the  parties.  In  the  stock 
and  grain  quotation  decisions  the 
right  has  been  likened  to  a  trade 
secret.  Chicago  Bd.  of  Trade  v. 
Christie  Grain,  etc.,  Co.,  198  U.  S. 
236.  260,  26  SCt  637,  49  L.  ed.  1031. 
But  In  all  these  cases  there  is  little 
iMtsls  for  anything  like  secrecy,  and 
there  Is  often  no  real  contract  not 
to  disclose  what  is  published.  In- 
deed, the  person  who  hears  or  sees 
whatever  may  be  the  product  of  an- 
other's labor  is  entitled  to  the  fullest 
use  and  enjoyment  short  of  com- 
petitive commercial  employment,  just 
as  the  public  Is  entitled  to  all  the 
news  that  appears  In  a  newspaper, 
whatever  may  be  its  origin.  The 
question  in  any  given  case  is  whether 
abandonment  to  the  public  has  been 
so  complete  that  no  further  justifi- 
able cause  remains  for  protecting 
these   business   Interests   from   com- 

fietitive  interference.  They  do  stand 
Ike  trade  secrets,  in  that  they  are 
entitled  to  protection  until  sur- 
rendered to  the  public;  but  the  real 
basis  for  Invoking  equitable  aid 
eitber  in  the  case  of  a  lecture,  a 
play,  or  a  trade  secret  is  that  one 
who  has,  with  labor  and  expense, 
created  something  which,  while  In- 
tangribla,  ia  yet  of  value,  is  entitled 
to  such  protection  against  damage  as 
Is  not  inconsistent  with  public 
policy."  Associated  Press  v.  Inter- 
national News  Service,  240  Fed.  983, 
992  [rev  on  other  grounds,  and  this 
Iioint  affirmed  245  Fed.  244,  CCA  — ]. 
[a]  2;at*«n  Ulnstnta  ml*. — "A 
court  of  equity  has  jurisdiction  to  re- 
strain the  publication  of  manuscript 
writings  and  the  like,  against  the 
will  of  the  writer  or  owner.    WhHe 
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there  la  some  conflict  among  the  au- 
thorities as  to  whether  that  court 
will  restrain  the  publication  of  pri- 
vate letters,  by  a  person  not  au- 
thorised to  do  so  by  the  writer  or 
owner  thereof,  the  view  most  con- 
sonant with  reason,  justice  and  sound 
public  policy.  Is  that  which  holds 
that  a  court  of  equity  will  protect 
the  right  of  the  property  in  such  let- 
ters, by  enjoining  their  unauthorised 
publication  by  any  person  who  may 
attempt  or  intend  such  publication. 
Such  protection  Is  based  solely  on  the 
property  of  the  writer  or  possessor 
of  such  letters  therein."  Barrett  v. 
Fish.  72  Vt.  18,  20,  47  A  174,  176,  82 
AmSR  >14,  51  LRA  754. 

KaMers  K—rally  see  supra  ||  18, 
32. 

88.  Palmer  v.  De  Witt,  32  N.  T. 
Super.  630.  40  HowPr  298  [afl  47  N. 
T.  682,  7  AmR  480). 

BT.  See  generally  Injunctions  (22 
Cyc  724], 

[a]  Wliere  tMU  la  doaMfnl,  the 
district  court  will  not  temporarily 
enjoin  a  vaudeville  performer  from 
singing  a  song  from,  and  using  the 
orchestration  of,  an  opera  which 
complainant  claims  the  exclusive 
right  to  produce.  Savage  v.  Hoff- 
man, 159  Fed.  684. 

ea     See  infra  I  842. 

89.  Simmons  Hardware  Co.  v. 
Walbel,  1  S.  D.  488,  47  NW  814,  36 
AmSR  755,   11   LRA  267. 

[a]  aula  applied,^— Where  third 
per.fons  have  become  possessed  in  a 
wrongful  and  fraudulent  manner  of 
a  knowledge  of  a  secret  code  or  sys- 
tem showing  the  cost  and  selling 
price  of  the  wares  and  merchandise 
of  a  mercantile  company  for  use  be- 
tween itself  and  its  traveling  sales- 
men, and  such  third  persons  copy  the 
same  Into  a  catalogue  of  their  own, 
a  court  of  equity  will  ta^e  posses- 
sion of  such  catalogue  and  retain  It 
pending  a  temporary  injunction  and 
the  appointment  of  a  receiver.  Sim- 
mons Hardware  Co.  t.  Walbel,  1  S. 
D.  488.  47  NW  814,  36  AmSR  766,  11 
LRA  267. 

90.  Dock  V.  Dock,  180  Pa  14,  86 
A  411,  57  AmSR  617;  Prince  Albert 
v.  Strange,  2  De  G.  &  Sm.  652,  64  Re- 
print 293,  1  Macn.  ft  G.  26,  47  Eng 
Ch  19,  41  Reptlnt  1171. 

[a]  Bnle  appUed.— (l)  A  bill  In 
equity  may  be  maintained  for  the  re- 
covery of  letters  written  by  com- 
plainant to  her  son,  and  by  the  son 
to  her,  where  the  former  were  wrong- 
fully taken  by  defendant  from  pos- 
session of  the  son,  and  the  latter 
from  complainant's  possession.  Dock 
y.  Dock.  180  Pa.  14,  36  A  411,  67 
AmSR  617.  (2)  Where  a  person  ob- 
tains possession  by  purchase  of  im- 
pressions of  etchings,  the  plates  of 
which  are  the  property  of  another, 
knowing  that  the  vendor  has  ob- 
talAed  such  impressions  through  a 
breach  of  trust,  a  court  of  equity 
will  interfere  by  injunction,  ana. 
without  giving  him  the  right  to  try 
the  question  of  property  at  law,  will 
order  the  Impressions  to  be  delivered 
up.  Prince  Albert  v.  Strange,  2  De  O. 
ft  Sm.  652,  64  Reprint  298,  1  Macn. 
ft  G.  25,  47  BngCh  19,  41  Reprint 
1171. 

91.  Manrel  ▼.  Smith,  220  Fed. 
196. 

[a]  Sqaltr  jnilsdlcttoa. — (1) 
Equity  had  Jurisdiction  of  a  suit  by 
one  of  the  Joint  authors  of  a  comic 


opera  against  the  others  who  had 
taken  out  copyrights  thereon  to  have 
them  adjudged  constructive  trustees 
for  plaintifT,  and  for  an  accounting, 
even  though  there  were  no  compli- 
cated accounts  requiring  equitable 
relief,  as  plaintiff's  rights  arose  from 
a  constructive  trust,  created  and  cog- 
nisable only  by  a  court  of  equity. 
Maurel  v.  Smith,  220  Fed.  196.  201 
(where  the  court  said:  "The  statu- 
tory copyrights  have  been  acquired 
through  the  publication,  and  so  the 
loss,  of  certain  common-law  literary 
property;  I.  e.,  a  libretto  to  which 
all  three  parties  had  contributed. 
The  copyright  Is  the  resulting  res, 
and  by  every  equitable  rule  the  de- 
fendants hold  any  legal  rights  they 
have  upon  trust  in  the  same  propor- 
tion. If  it  be  urged  that  the  publica- 
tion of  the  libretto  was  not  with  the 
plalntlfTs  consent,  and  that  therefore 
she  still  holds  her  interest  In  the 
literary  property,  the  answer  Is  that 
the  bill  alleges  that  she  gave  con- 
Sent  to  publication,  but  not  to  the 
Smiths'  acquisition  of  a  copyright  to 
her  exclusion,  or  that,  even  if  she 
did  not  consent,  and  if  the  absence 
of  her  consent  avoided  publication  (a 
doubtful  iKtsltlon).  nevertheless  tQj 
wrongful  publication  she  may  now 
accept  and  insist  upon  her  proprie- 
tary rights  In  equity,  as  much  as 
though  she  had  consented  at  the  out- 
set Her  auit,  so  far  as  concerns 
the  statutory  eopyrights.  Is  clearly 
on  the  equity  side  of  the  court,  be- 
cause at  law  she  could  get  no  dec- 
laration of  those  rights,  nor,  indeed, 
could  a  court  of  law  look  at  any  but 
legal  interests  In  the  copyrights"). 
(2)  Equity,  having  taken  Jurisdic- 
tion for  this  purpose,  would  also  de- 
termine plaintiff's  rights  In  any  other 
literary  or  dramatic  property  not 
copyrighted.  Including  the  moving 
picture  rights  and  dramatic  rights 
for  stock  companies,  although  K  was 
doubtful  whether  a  bill  In  equity 
would  lie  for  a  determination  there- 
of alone.     Haurel  v.  Smith,  supra. 

•8.  Clarke  v.  Price,  2  Wtls.  Ch. 
167.  37  Reprint  270  [diet  Morris  v. 
Colman,  18  Ves.  Jr.  437,  34  Reprint 
882]. 

■peeiflo  pw'fni'maao  of  vuruoaai. 
contraeta  see  Specific  Performance 
[36  Cyc  579], 

98.  Clarke  v.  Price,  2  Wlls.  Ch. 
167,   37  Reprint   270. 

[a]  Illnatratloar-<!hanoery  can- 
not specifically  enforce  an  agree- 
ment to  compose  and  write  reports 
of  cases  determined  in  a  court  of 
justice,  to  be  printed  and  published 
by  a  particular  Individual,  for  a 
stipulated  remuneration,  nor  Inter- 
fere by  an  Injunction  to  restrain  the 
party  from  permitting  the  reports 
written  by  him  to  be  published  by 
another  person,  Clarke  v.  Price,  S 
Wlls.  Ch.  167.  87  Reprint  270. 

aaJoialBf  iMwek  of  ooatraot  see 
Injunctions  (21  Cyc  844]. 

94.  Gale  v.  Leckle,  2  Stark.  107. 
3  ECL  887;  aarke  v.  Price.  2  Wlla 
Ch.   157,   37  Reprint  270. 

95.  Colgate  v.  White,  180  Fed. 
882;  Frohman  v.  Fitch,  164  App..Dlv. 
231,  149  NTS  638;  Ward  v.  Beeton. 
L.  K.  19  Eq.  207:  Wame  v.  Rout- 
ledge,  L.  R.  18  ma.  497;  Brooke  v. 
Chltty,  2  Coop.  t.  Cott.  216,  47  Re- 
print 1186  (holding  that  the  court 
would  not  interfere  until  there  had 
been  a  violation  of  a  covenant  not 
to  write  or  to  edit  a  rival  work  by  tuff* 
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Bifht  to  sue.  The  general  owner  of  the  common- 
law  property  may  sue  for  infringement  notwith- 
standing he  has  g^ranted  a  lioense  to  a  third  per- 
son.** A  licensee  with  an  exclusive  license  to  per- 
form a  dramatic  or  musical  work  for  a  limited  time 
in  specified  territory  may  sue  in  equity  to  pro- 
tect his  exclusive  right  against  infringement," 
especially  if  by  the  terms  of  his  license  he  is  to 
bring  all  suits  for  the  protection  of  his  rights." 

[$63]  4.  Jniisdiction  of  State  and  Federal 
Couta.**  The  cop3rright  laws  have  not  taken  away 
Or  affected  the  jurisdiction  of  the  state  courts  over 
the  common-law  right  of  an  author  in  his  unpub- 
lished works.^  The  state  courts  have  exclusive  juris- 
diction of  actions  or  suits  concerning  common-law 
intellectual  property,*  and  of  contracts  relating 
thereto,*  except  where  the  requisite  diversity  of 
citizenship  exists  to  give  a  concurrent  jnrisdicticn 
to  the  federal  courts,*  and  perhaps  except  in  the 
case  of  manuscripts.  The  former  copyright  statute 
provided  that  every  person  who  shall  print  or  pub- 
lish any  manuscript  whatever  without  the  consent 
of  the  author  or  proprietor  first  obtained  shall  be 
liable  to  the  author  or  proprietor  for  all  damages 
occasioned  by  such  injury.'  Of  course,  the  federal 
courts  have  jurisdiction  of  actions  based  on  this 
ststuta*    But  this  provision  was  omitted  from  the 


revision  of  1909,  which  is  the  act  now  in  force. 
The  latter  act  simply  provides  that  it  shall  not  be 
construed  to  annul  or  limit  the  right  of  the  author 
or  proprietor  of  an  nnpablished  work,  at  common- 
law  or  in  equity,  to  prevent  the  copying,  publication, 
or  use  of  such  unpublished  work  without  his  con- 
sent and  to  obtain  damages  therefor.^  As  this  act 
repeals  prior  laws  only  so  far  as  inconsistent  there- 
with,* it  may  be  that  this  provision  of  the  former 
statute  is  not  repealed.*  In  any  event,  this  statu- 
tory remedy  has  been  held  to  be  cumulative  to  that 
given  by  the  common  law,  and  the  jurisdiction  of 
state  and  federal  courts  in  such  cases  is  concur- 
rent.^* A  picture  is  not  a  manuscript  within  the 
meaning  of  the  statute.^^  Where  defendant  justi- 
fies infringement  of  common-law  rights  under  an 
alleged  copyright  in  him,  a  federal  right  is  claimed 
which  will  support  an  appeal  to  the  supreme  court 
of  the  United  States  from  the  highest  state  eourt." 
[$  64]  5.  Bnrdte  of  Proof.^*  In  an  action  to 
enforce  the  common-law  right  in  an  intellectual 
production,  the  burden  of  proving  that  there  has 
been  a  dedication  to  the  public  by  publication  is  on 
defendant.'*  The  consent  of  the  author  to  ■  the 
publication  which  is  claimed  to  work  a  forfeiture 
of  the  common-law  property  must  be  a£9rmativelv 
proved  by  the  party  who  relies  on  the  publication.^* 


tual  printins  and  publUhInK);  Stiff 
V.  Cassel.  S  Jur.  N.  S.  848;  Morris 
V.  Colman,  18  Vea.  Jr.  437,  34  Re- 
print 382;  Clarke  v.  Price,  2  Wlls. 
Ch.  157,  37  Reprint  270  lexpl  Lumley 
V.  Wagmer,  1  De  O.  M.  ft  O.  604,  623, 
60  EngCh  466,  42  Reprint  687.  6  ERC 
6521. 

[a]  Snl*  appllad^— Where  plaln- 
tlliB  had  purchased  the  copyright  of 
and  the  rlsht  to  use  the  name  ot 
defendant  in  the  publication  of  a 
work  called  "Seeton's  Christmaa  An- 
nual," and  defendant  agreed  to  give 
his  whole  time  to  the  service  of 
plaintiffs,  and  not  to  engraee  In  any 
other  business,  defendant  will  be 
restrained  from  advertlsinK  a  rival 
work.  Ward  v.  Beeton,  Ii.  R,  19  Bq. 
207. 

XnJsaettoM  to  aaforo*  naffativa 
eoveiuuita  jreawally  see  Injunctions 
(22  Cyc  848]. 

96.  Fleron    v.    Lackaye,    14    NTS 

[a]  BMWoa  <or  ral«<— "The  li- 
cense siven  to  Brady  does  not  disable 
the  plalntlfr  from  maintaining  the 
action.  He  Is  the  owner  of  the 
dramatisation,  and  interested  In  its 
preservation  from  piracy.  An  injury 
to  it  reaches  his  proprietary  right, 
notwithstanding  the  temporary  li- 
cense given  Brady  to  perform  the 
play  for  a  limited  period.  Brady 
might,  perhaps,  have  enjoined  the 
defendant's  conduct,  on  the  ground  of 
Injury  to  his  special  property,  but 
this  Is  no  answer  to  the  plaintiff's 
action.  Any  person  Injured  by  the 
wrongful  act  of  another  has  a  rem- 
edy for  the  wrong,  and  the  fact  that 
more  than  one  has  been  injured  Is 
no  defense.  Each  may  redress  his 
special  injury  without  Interfering 
with  the  other."  Flsron  v.  LAckaye, 
14' NTS   292,  283. 

97.  Aronson  v.  Baker,  48  N.  J.  Eq. 
866,  12  A  177;  Frohman  v.  Fitch,  164 
App.  Div.  231,  149  NTS  633;  Fleron 
v..  Lackaye,   14  NTS   292. 

98.  Aronson  v.  Fleckensteln,  28 
Fed.   76,   78. 

"It  Is  also  urged  that  complain- 
ant is  only  a  licensee,  and  therefore 
cannot  sue  In  his  own  name.  He  Is, 
however,  the  exclusive  licensee  for 
two  years,  with  an  option  for  an 
extension,  and,  by  the  terms  of  his 
license,  is  to  bring  all  necessary 
suits  for  the  protection  of  his  rights, 
and  hence  is,  I  think,  the  only  one  to 


bring  suit  for  infringement  in  this 
country  and  Canada."  Aronson  v. 
Fleckensteln,   supra. 

99.  ITBdac  oopyzlgbt  laws  see 
infra  |{   381,   382. 

1.  Jewelers'  Mercantile  Agencv  v. 
Jewelers'  Weekly  Pub.  Co^  IBB  N.  T. 
241,  49  NB  872,  63  AmSR  666.  41 
LRA  846  [rev  84  Hun  12,  32  NTS 
411;  Palmer  v.  De  Witt,  47  N.  T. 
iti,  7  AmR  480:  O'Neill  v.  General 
Film  Co.,  171  App.  Div.  8B4,  167  NTS 
1028  fmod  152  NTS  B99];  Stern  v. 
Carl  Laemmle  Music  Co.,  74  Misc. 
262,  133  NTS  1082  faff  IBB  App.  Div. 
896  mem,  189  NTS  1146  meml:  Isaacs 
T.  Daly.  39  N.  T.  Super.  511;  Wool- 
sey  V.  Judd,  11  N.  T.  Super.  379,  11 
HowPr  49. 

9.  Press  Pub.  Co.  v.  Monroe,  73 
Fed.  196,  19  CCA  429,  61  LRA  36S 
fapp  dlsm  164  U.  S.  106,  17  SCt  40, 
41  L.  ed.  S67J;  Bartlett  v.  Crittenden, 
2  F.  Cas.  No.  1,076,  6  McLean  32; 
Boucicault  v.  Hart,  3  F.  Cas.  No. 
1,692,  13  Blatchf.  47;  Palmer  v.  De 
Witt,  47  N.  T.  682,  7  AmR  480;  Out- 
cault  V.  Lamar,  186  App.  Div.  110, 
119  NTS  930;  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  Co., 
S4  Hun  12,  32  NTS  41  (rev  on  other 
grounds  166  N.  T.  241.  49  NB  872,  63 
ImSR  666,  41  LRA  '  '"  " 
Daly,   89   N.  T.  Super 


AmSR  666.  41  LRA  8461:  Isaacs  v. 
Daly,  89  N.  T.  Super.  Bll;  Woolsey 
V.  Judd,  11  N.  T.  Super.  379,  11  How 
Pr  49. 

3.  Wldmer  v.  Greens,  66  HowPr 
(N.  T.)  91.     See  also  infra  t  882, 

[a]  Aotlon  nadar  BCreemant  for 
light  to  parfozm  a  pIa7.^A  state 
court  has  Jurisdiction  of  an  action 
to'  determine  the  rights  of  the  re- 
spective parties  under  an  agreement 
by  defendant  with  plaintiff  for  the 
exclusive  right  to  have  and  to  per- 
form a  certain  play.  Wldmer  v. 
Greene,  66  HowPr   (N.  T.)   91. 

4.  Press  Pub.  Co.  v.  Monroe,  164 
V.  S.  105,  17  SCt  40,  41  L.  ed.  367 
[dlsm  app  78  Fed.  196,  19  CCA  429, 
61  LRA  363];  Little  v.  Hall,  18  How. 
(U.  6.)  165,  16  L.  ed.  828;  Maloney 
r.  Foote,  101  Fed.  264;  Larrowe-Loi- 
sette  V.  O'Loughlln.  88  Fed.  896; 
Bartlett  v.  Crittenden,  2  F.  Cas.  No. 
1,076,  6  McLean  32;  Boucicault  v. 
Hart.  3  F.  Cas.  No.  1,692,  IS  Blatchf. 
47;  Folsom  v.  Marsh.  9  F.  Cas.  No. 
4.901,  2  Story  100:  JoUle  v.  Jaques, 
13  F.  Cas.  No.  7,487,  1  Blatchf.  618; 
Keene   v.   Wheatley,    14    F.    Cas.    No. 


7,644;  Parton  v.  Prang,  18  F.  Cas. 
No.  10,784,  3  Cliff.  587:  Pualte  v. 
Derby,  20  F.  Cas.  No.  11,465.  5  Mc- 
Lean 328;  Outcault  v.  Lamar,  13S 
App.  Div.  110,  119  NTS  930. 

jmifldlctioB  of  federal  oonrt  ■■  Oa- 
SMidaat  OB  divame  eltlseaslilp  see 
Courts  [11  Cyc  863]. 

Sw  IT.  S.  Rev.  St.  I  4967.  amended 
by  Act  March  3.  1891  (26  tT.  S.  St.  at 
L.  1109  c  566  I  9).  But  see  Palmer  v. 
De  Witt,  47  N.  T.  632,  7  AmR  480 
(where  the  court  expressed  a  doubt 
whether  this  act  applied  to  manu- 
scripts not  the  subject  of  copyright 
under  the  statute). 

•,  See  cases  tafra  note  10.  See 
also  Ctourts  [11  (3yo  8671. 

7.  Act  March  4,  1909  (35  U.  S.  St. 
at  L.  1076  c  320  I  2). 

8.  Act  March  4,  1909  (36  U.  S.  St. 
at  L.  1075  c  320  I  63). 

9.  Bapaal  of  statatss  gaasrallr 
see  Statutes  [36  Cyc  1068]. 

10.  Bartlett  v.  Crittenden.  2  F. 
Cas.  No.  1,076,  5  McLean  32;  Bouci- 
cault V.  Hart,  3  F.  Cas.  No.  1.692.  13 
Blatchf.  47;  Palmer  v.  De  Witt.  47 
N.  T.  6S2,  7  AmR  480;  Stem  v.  Carl 
Laemmle  Music  Co.,  74  Misc.  262.  133 
NTS  1082  ^ff  165  App.  Div.  895 
mem,  139  NTS  1146  meml;  Woolsey 
V.  Juddill  N.  T.  Super.  379.  11  How 
Pr  49;  Wldmer  v.  Greene,  66  HowPr 
(N.  T.)  91:  Isaacs  v.  Daly,  6  LegGaz 
(N.  T.)  17k. 

(a]  B«t  thsr*  is  ao  waxSh.  oobcvi- 
rent  Jwladtotloa  when  the  protec- 
tion of  the  manuscript  is  merely  In- 
cidental to  the  main  question  in  the 
case.  Haworth  v.  Nystrom,  11  F. 
Cas.  No.   6,251. 

11.  Parton  v.  Prang,  18  F.  Cag. 
No.  10.784.   3  Cliff.   537. 

13,  Ferris  v.  BYohmao,  2X3  U.  S. 
424,  32  SCt  263,  56  L.  ed.  492.  See 
also  Infra  I   438. 

13.  Xm  copyrlglit  oaaea  see  infn 
I  412  et  seq. 

14.  New  Jersey  State  Dental  Soc. 
V.  Dentacura  Co.,  67  N.  J.  E!q.  693. 
696,  41  A  672  [aff  58  N.  J.  Eq.  58! 
mem.   43  A   1098  mem]. 

"The  burden  of  proof  is  on  the  de- 
fendant. It  must  show  afflrmattvcly 
that  what  was  once  the  complain- 
ant's has  now  become  common  prop- 
erty." New  Jersey  State  Dental  Soc 
v.  Dentacura  Co.,  supra.  _ 

16.  Daly  v.  Walrath.  40  App.  Div. 
220.  67  NTS  1125. 


For  latsr  oases,  dsrelopmeats  and  chaiigea  in  the  law  see  cumulative  Annotations,  same  title,  pag*  and  note  number. 


§§  65-66] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[13  C.  J.]     995 


m.    OUOIN  AKD  NATUSE  OF  OOPYBIOHT 


[$65]  A.  Historical  Smnmary.  The  law  of 
copyright  is  of  a  comparatively  recent  develop- 
ment. Undoubtedly  it  was  the  invention  of  the 
art  of  printing,  by  which  the  multiplication  of 
copies  was  made  easy  and  profitable,  that  first 
gave  rise  to  the  need  for  copyright  legislation.'^ 
The  earliest  form  of  copyright  protection  grew  out 
of  printers'  licenses  granted  under  the  King's  pre- 
rogative and  enforced  through  Star  Chamber  de- 
crees." Then  followed  the  licensing  acts  which 
prohibited  printing  unless  the  book  was  first  licensed 
and  entered  in  the  register  of  the  Stationers'  Com- 
pany." The  purpose  of  such  licenses  was  .censor- 
ship of  the  press  and  the  suppression  of  lieentions 


libels,  not  the  protection  of  authors  or  publishers,^ 
but  obviously  the  licensee  or  grantee  of  the  mo- 
nopoly of  printing  a  book  obtained  thereby  inci- 
dental protection  in  the  publication  of  copies,  which 
became  a  valnable  right.^  When  the  licensing 
statute  finally  expired  in  1694  this  form  of  pro- 
tection was  lost  and  then  began  the  agitation  for 
new  legislation  which  led  to  the  adoption  of  the 
statute  of  Anne. 

[i  66]  B.  Bight  Fnrely  Statutory.  Copy- 
right, in  the  strict  sense  of  the  term,"  is  purely 
a  statutory  right."  It  is  a  new  or  independent 
right  granted  by  the  statute,  and  not  simply  a  pre- 
existing right   regelated   by   the   statute."     Being 


16.  OoBStitatloaal  and  ■tatstory 
parovlaloiis  see  Infra  |l  69-89. 

IT.  Bobbs-Merrill  Co.  v.  Straua, 
147  Fed.  16,  19,  77  CCA  607,  IB  LRA 
NS  766  raff  139  Fed.  155,  and  aff  210 
U.  S.  S8»,  28  set  722.  62  U  ed.  1086]. 

"The  common-law  right  of  flrst 
publication  and  Its  inoldent  of  re- 
stricted publication  were  sufficient 
for  the  protection  of  authors  prior 
to  the  invention  of  printing.  There- 
after, when  the  substantial  profit  to 
be  derived  from  literary  property 
consisted  in  the  multiplication  of 
copies  by  printing;,  the  statutory 
protection  was  substituted  for  the 
common-law  protection,  upon  the 
condition  precedent  of  the  surren- 
der of  the  common-law  right.  That 
this  is  the  sole  right  conferred  by 
statute,  as  distinguished  from  such 
common-law  rights  as  inhere  In  the 
ownership  of  other  property.  Is  evi- 
dent from  the  language  of  the  stat- 
utes, and  from  the  decisions."  Bobbs- 
Merrill  Co.  V.  Straus,  supra. 

18.     See  infra  note  21. 

"The  right  of  an  author.  Irrespec- 
tive of  statute,  to  his  own  produc- 
tions and  to  a  control  of  their  publi- 
cations, seems  to  have  been  recog- 
nized by  the  common  law,  but  to 
have  been  so  111  defined  that  from 
an  early  period  legislation  was 
adopted  to  regulate  and  limit  such 
right.  The  earliest  recognition  of 
this  common  law  right  is  to  be  found 
in    the    charter    or    the    Stationers' 


Company,  and  certain  decrees  of  the 
Star  Chamber  promulgated  in  1656, 
1685,  1623  and  1637,  providing  for 
licensing  and  regulating  the  man- 
ner of  printing,  and  the  number  of 
presses  throughout  the  Kingdom, 
and  prohibiting  the  publication  of 
unlicensed  books.  Indeed,  the  Star 
Chamber  seems  to  have  exercised 
the  power  of  search,  confiscation 
and  imprisonment  without  interrup- 
tion from  Parliament,  up  to  Its  aboli- 
tion in  1641.  Prom  this  time  the  law 
aeems  to  have  been  In  an  unsettled 
state — although  Parliament  made 
some  eSorts  to  restrain  the  licen- 
tiousness of  the  press — until  the 
eighth  year  of  Queen  Anne,  when 
the  first  copyright  act  was  passed, 
giving  authors  a  monopoly  in  the 
publication  of  their  works  for  a  pe- 
riod of  from  fourteen  to  twenty- 
eight  years."  Rolmes  v.  Hurst,  174 
TT.  S.  82,  84,  19  SCt  606,  43  L..  ed. 
904. 

[a]  "Tb*  earliest  lavtaaoe  of  a 
protsetsd  oovyiMM  for  printed 
books  was  granted  by  the  senate  of 
Venice  in  1469;  and  as  early  as  1486, 
a  censorship  of  the  press,  or  re- 
straint on  the  sale  of  printed  books, 
was  introduced  '  in  Germany."  2 
Kent  Comm.  (14th  ed)  p  373  note 
(b). 

19.    See  infra  note  21. 

aa     See  Infra  note  21. 

31.  (a]  A  ooBda*  hlatorr  of  this 
subject  during  the  period  prior  to 
the  statute  of  Anne  is  given  in  Mr. 
MacgUlivr^s  accurate  treatise  els 
follows:  "The  flrst  record  which  we 
have  of  any  monopoly  In  the  repro- 
duction of  literary  work  is  in  the 
exercise  of  the  alleged  prerogative 
of  the  Crown  to  control  the  print- 


ing-press. No  book  whatsoever  was 
allowed  to  be  printed  without  a  li- 
cense or  grant  of  monopoly  from 
the  Crown.  One  of  the  principal  ob- 
jects in  the  exercise  of  this  preroga- 
tive was  the  prevention  of  the  dis- 
semination 01  religious  doctrines 
contrary  to  the  accepted  faith. 
Henry  VIII.  created  the  Company 
of  Stationers  to  supervise  and  con- 
trol the  publication  of  books.  This 
company  made  various  rules  and 
regulations  as  to  the  printing  of 
books,  and  from  them  licenses  could 
be  obtained  by  an  author  to  print  his 
copy.  The  Stationers'  Company  was 
flrst  incorporated  In  the  reign  of 
Philip  and  Mary  In  1556.  The  Crown 
enforced  Its  prerogative  and  the 
rules  of  the  Stationers'  Company  by 
means  of  the  Court  of  Star  Chamber, 
which  from  time  to  time  passed  vari- 
ous decrees,  and  punished  offenders 
by  fine  and  Imprisonment.  By  this 
means  the  Crown  until  1640  exercised 
an  unlimited  Jurisdiction  over  the 
press.  In  this  there  was  no  recog- 
nition of  a  right  of  property  In  the 
author  of  a  work,  but  merely  an  en- 
forcement of  the  royal  prerogative 
to  control  the  press.  Incidentally, 
however,  a  kind  of  property  sprang 
up,  since  the  Stationers'  Company  In 
granting  licenses  recognised  the 
right  of  the  author  or  his  assignee 
to  his  copy.  Licenses  were  granted 
to  those  who  showed  that  they  had 
a  right  in  the  manuscript,  and  all 
others  were  prohibited  from  Infring- 
ing the  monopoly.  An  entry  In  the 
records  of  the  Stationers'  Company 
In  1662,  for  Instance,  enacts  'That  If 
it  be  found  any  other  has  a  right  to 
any  of  the  copies,  then  the  license 
touching  such  of  the  copies  so  be- 
longing to  another  shall  be  void.' 
When  the  Star  Chamber  was  abol- 
ished in  1640  the  two  Houses  made 
an  ordinance  prohibiting  printing 
unless  the  book  was  flrst  licensed 
and  entered  In  the  register  of  the 
Stationers'  Company,  and  further 
prohibiting  printing  without  the  con- 
sent of  the  owner.  At  the  Restora- 
tion a  licensing  statute  [13  and  14 
Car.  2  c  33]  was  passed  similarly 
prohibiting  printing  without  license 
and  without  the.  consent  of  the 
owner.  The  statute  finally  expired 
In  1694.  On  the  expiration  of  the 
licensing  statute,  authors  and  pub- 
lishers thought  that  all  protection 
for  literary  work  was  gone,  and  made 
strenuous  efforts  for  new  legislation. 
Bills  were  brought  Into  Parliament 
In  1703  and  1706,  and  finally  in  1709 
the  copyright  statute  of  Anne  be- 
came law.'  Macgllllvray  Copyright 
pp  3,  4.  For  other  historical  sum- 
maries see  Coplnger  Copyright  (6th 
«d)  p  5  et  seq;  Curtis  Copyright  p 
26  et  seq;  Drone  Copyright  p  64  et 
seq;  Birrell  Copyright  p  41  et  seq; 
Bowker  Copyright  p  8  et  seq. 

sa.     See  supra  {  1. 

38.  Caliga  V.  Inter  Ocean  News- 
paper Co.,  215  U.  S.  182,  30  SCt  88, 
64  L>.  ed.  150;  Globe  Newspaper  Co. 
V.  Walker,  210  U.  S.  356.  28  SCt  726. 
62  L.  ed.  1096  [rev  140  Fed.  305.  72 
CCA  77,  2  LRANS  913  (rev  130  Fed. 
693)1;  Bobbs-Merrill  Co.  v.  Straus. 
210  U.  8.  189,   28   SCt  722.  62  U  ed. 


1086  raff  147  Fed.  16,  77  CCA  607. 
15  LRANS  766  (all  139  Fed.  165)]; 
White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  209  U.  S.  1.  28  SCt  819. 
52  L..  ed.  666,  14  AnnCas  628  [aft  147 
Fed.  226,  77  CCA  868'  (aflT  139  Fed. 
427)]:  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284.  28  SCt 
72.  62  L.  ed.  208.  12  AnnCaa  696; 
Mifflin  V.  Button,  190  U.  S.  265.  2? 
SCt  771.  47  L.  ed.  1043  [aff  112  Fed. 
1004,  60  CCA  661,  61  LEA  1341: 
Mifflin  V.  R.  H.  White  Co.,  190  U.  S. 
260,  28  SCt  769,  47  L.  ed.  1040  [aflr 
112  Fed.  1004,  60  CCA  661.  61  LRA 
134  (aff  107  Fed.  708)];  Holmes  V. 
Hurat,  174  U.  S.  82,  19  SCt  606,  43 
L.  ed.  904;  Thompson  v.  Hubbard. 
ISl  U.  S.  i23,  9  set  710,  83  L.  ed. 
76;  Banks  v.  Manchester,  128  U.  S, 
244,  9  SCt  36,  32  L.  ed.  425  taff  23 
Fed.  1431;  Stevens  v.  Gladding,  17 
How.  (U.  S.)  447,  16  L.  ed.  166; 
Wheaton  v.  Peters,  8  Pet .  (U.  S.) 
591,  8  L.  ed.  1056;  Grant  v.  Raymond, 
6  Pet  (U.  S.)  218,  8  L.  ed.  376: 
BentW  V.  Tlbbals,  223  Fed.  247; 
138  CfCA  489:  Dixon  v.  Corinne 
Runkel  Stock  CJo.,  214  Fed.  418;  New 
York  Times  Co.  v.  Star  Co..  195  Fed. 
110;  DeJonge  v.  Breuker,  etc.,  Co., 
191  Fed.  35,  111  CCA  667  [aff  188 
Fed.  150,  and  aff  235  U.  S.  33,  36 
SCt  6,  59  L.  ed.  1181;  White-Smith 
Music  Pub.  Co.  V.  Goff,  187  Fed.  247, 
109  CCA  187;  Record,  etc.,  Co.  v. 
Bromley,  176  Fed.  156:  Saake  v. 
Lederer,  174  Fed.  135,  98  CCA  671 
[rev  166  Fed.  810];  Freeman  v. 
Trade  Register.  173  Fed.  419;  Carter 
V.  Bailey,  64  Me.  468.  18  AmR  273; 
State  V.  State  Journal  Co.,  77  Nebr. 
762,  110  NW  763,  9  LRANS  174;  Tuck 
V.  Frlester,  19  Q.  B.  D.  629;  Macr 
MiUan  V.  Kh&n  Bahadur  Shamsul 
Ulama  M.  Zaka,  [18951  IS  Indian 
L.  R.  (Bombay)  557;  Donaldson  v. 
Beckett,  2  Bro.  P.  C.  129,  1  Reprint 
837  [clt  Millar  v.  Taylor,  4  Burr. 
2303.   2408,   98   Reprint   201]; 

[a]  It  U  tba  ■stUaA  Uw  (1)  of 
the  united  States  as  well  as  of  Eng- 
land that  the  right  of  an  author  to 
a  monopoly  In  the  publication  of  his 
productions  Is  governed  by  the  copy- 
right statutes  which  superseded  the 
common  law  in  that  regard.  Holmes 
v.  Hurst  174  U.  S.  82,  19  SCt  606, 
48  L.  ed.  904.  (2)  "In  this  country 
It  Is  well  settled  that  property  In 
copyright  Is  the  creation  of  the 
Federal  statute  passed  In  the  exer- 
cise of  the  power  vested  In  Congress 
by  the  Federal  Constitution  In  Art.  I, 
!  8,  'to  promote  the  progress  of 
science  and  useful  arts  by  securing 
for  limited  times  to  authors  and  In- 
ventors the  exclusive  right  to  their 
respective  writings  and  discoveries.'  " 
American  Tobacco  Co.  v.  Werck- 
meister. 207  U.  S.  284,  291,  28  SCt 
72,  62  li.  ed.  208,  12  AnnCas  595. 

84.  Callga  v.  Inter  Ocean  News- 
paper Co.,  216  U.  S.  182,  188,  30  SCt 
38,  64  L.  ed.  160:  Globe  Newspaper 
Co.  v.  Walker,  210  U,  S.  856,  28  SCt 
726,  62  L.  ed.  1096;  Wheaton  v. 
Peters,  8  Pet.  (U.  S.)  591,  8  L.  ed. 
1065;  Dixon  v.  Corinne  Runkel  Stock 
Co.,  214  Fed.  418-  White-Smith  Music 
Pub.  Co.  v.  Apollo  Co.,  147  Fed.  226, 
77  CCA  368  [aff  139  Fed.  427,  and 
aff  208  U.  &  f,  28  SCt  <1»,  68  L.  ed. 
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a  statatory  grant,  the  right  ~is  only  such  as  the 
statute  confers,"  and  may  be  obtained  and  en- 
joyed only  in  respect  to  the  subjects,"  and  by  the 
persons,"  and  on  the  terms  and  conditions  specified 
in  the  statute." 

[4  67]  0.  Incorporeal  Nstare.  Copyright  is  an 
intajtgible,  incorporeal  right,"  in  the  nature  of  a 
privilege  or  franchise,"*   and  wholly   disconnected 


from  and  independent  of,  any  material  snbstanee, 
each  as  the  manuscript  or  the  plate  used  for  print- 
ing.'^ A  sale  or  other  transfer  of  such  physical 
embodiment  of  the  subject  copyrighted  does  not 
carry  with  it  the  right  to  make  copies."  Thus  the 
sale  of  an  original  copyrighted  picture  does  not 
authorize  the  parchaser  to  poblish  copies."  So 
the  sale  of  a  plate  on  which  a  copyrighted  picture 


<E6,  14  AnnCas  «281;  Bobbs-MerrlU 
Co.  T.  SU-aua.  147  Fed.  IS.  77  CCA 
607.  15  L.RANS  786  [afT  139  Fed.  155. 
and  aff  210  U.  S.  839,  22  SCt  722.  62 
Li.  ed.  1086]:  Hartman  v.  John  D. 
Park,  etc  Co.,  146  Fed.  S68  [rev 
on  other  grounds  163  Fed.  24.  82  CCA 
leS,  12  LRANS  136  (certiorari  dism 
212  U.  S.  688.  29  SCt  689,  63  L.  ed. 
662)];  Walker  v.  Olobe  Newspaper 
Co..  140  Fed.  306,  72  CCA  77,  2 
L.RANS  913,  6  AnnCas  274  [rev  130 
Fed.  598,  and  rev  on  other  grounds 
210  U.  a.  356.  28  SCt  726,  52  L.  ed. 
1096];  Carter  v.  Bailey,  64  Me.  458, 
18  AmR  273. 

"Statutory  (iopyritrht  is  not  to  be 
confounded  wltii  the  common-law 
right.  At  common  law  the  exclusive 
right  to  copy  existed  In  the  author 
until  he  permitted  a  general  publi- 
cation. Thus,  when  a  book  was  pub- 
lished in  print,  the  owner's  common- 
law  right  was  lost.  At  common-law 
an  author  had  a  property  In  his 
manuscript  and  might  have  an  ac- 
tion against  any  one  who  undertook 
to  publish  it  without  authority..  The 
statute  created  a  new  property  right, 
giving  to  the  author,  after  publica- 
tion, the  exclusive  right  to  multiply 
copies  for  a  limited  period.  This 
statutory  right  is  obtained  In  a  cer- 
tain way  and  by  the  performance  of 
certain  acts  which  the  statute  points 
out.     That  is,  the  author  having  com- 

glled  with  the  statute  and  given  up 
is  common-law  right  of  exclusive 
duplication  prior  to  general  publica- 
tion, obtained  by  the  method  pointed 
out  In  the  statute  an  exclusive  right 
to  multiply  copies  and  publish  the 
same  for  the  term  of  years  named  In 
the  statute.  Congress  did  not  sanc- 
tion an  existing  right;  It  created  a 
new  one."  Callga  v.  Inter  Ocean 
Newspaper   Co.,   supra. 

[a]  n*  «■•  of  «i«  word  "■acnrs," 
IB  xa»  ooaatttatlOB  of  the  United 
States,  giving  power  to  congress  "to 
promote  the  progress  of  science  and 
useful  arts,  by  securing,  for  limited 
times,  to  authors  and  Inventors,  the 
exclusive  right"  to  their  writings  and 
discoveries,  and  in  the  act  of  con- 
gress of  1790,  "for  the  encourage- 
ment of  learning,  by  securing  the 
copies  of  maps,"  etc.,  to  the  authors, 
does  not  Indicate  an  intention  to  pro- 
tect an  acknowledged  legal  right  al- 
ready In  existence,  but  to  originate 
the  right,  and  such  right  exists  only 
by  virtue  of  the  act  of  congress. 
Wheaton  V.  Peters.  8  Pet.  591,  660, 
8  L,.  ed.  1056. 

as.  White-Smith  Music  Pub.  Co.  v. 
Apollo  Co..  209  U.  S.  1,  28  SCt  319, 
62  L.  ed.  666,  14  AnnCas  628;  Banks 
V.  Manchester,  128  U.  S.  244,  261,  9 
SCt  36,  32  L.  ed.  425  [afT  23  Fed. 
143];    Callga    v.    Inter-Ocean    News- 

faper  Co.,  167  Fed.   186,   84  CCA  634 
aff  216  U.  S.  182.  30  SCt  38,  64  L.  ed. 
60];  Stern  v.  Rosey,  17  App.  (D.  C.) 
662. 

■  "Although  the  Constitution  of  the 
United  States,  In  i  8  of  Article  1, 
provides  that  the  Congress  shall 
have  power  'to  promote  the  progress 
of  science  and  useful  acts,  by  se- 
curing for  limited  times  to  authors 
and  Inventors  the  exclusive  right  to 
their  respective  writings  and  dis- 
coveries,' yet  the  means  for  securing 
such  right  to  authors  are  to  be  pre- 
scribed by  Congress.  It  has  pre- 
scribed such  a  method,  and  that 
method  Is  to  be  followed.  No  au- 
thority exists  for  obtaining  a  copy- 
right, beyond  the  extent  to  which 
Congress  has  authorized  it.  A  copy- 
right cannot  be  sustained  as  a  right 


existing  at  common  law;  but,  as  it 
exists  In  the  United  States,  it  de- 
pends wholly  on  the  legislation  of 
Congress."  Banks  v.  Manchester, 
supra. 

Xlalits  oonfarred  by  aoByrigM  see 
infra   {{    264-271. 

as.  Wh«,t  may  lie  copyzlclitad  see 
infra  »   90-148. 

ST.  who  mar  obtain  oopyilclLt  see 
infra  f I  144-166. 

as.  New  York  Times  Co.  v.  Star 
Co.,  196  Fed.   110. 

Savdvcmaata  (or  aaoarlac  aaA  pr«- 
■■nrlBC  copjrxlglit  see  infra  ||  167- 
234 

as.  Bobbs-Merrlll  Co.  v.  Straus. 
210  U.  S.  839,  28  SCt  722,  62  L.  ed. 
1086  [aff  147  Fed.  15.  77  CCA  607, 
16  LRANS  766  (aff  139  Fed.  166)]; 
American  Tobacco  Co.  v.  Werckmels- 
ter,  207  U.  S.  284,  28  SCt  72,  62  Is.  ed. 
208,  12  AnnCas  595  [aff  146  Fed.  376, 
76  CCA  647];  Stevepsv.  Gladding,  17 
Horw.  (U.  S.)  447,  16  L,  ed.  166; 
Stephens  v.  Cady.  14  How.  (U.  S.) 
628,  14  Lu  ed.  628;  Werckmeister  v. 
American  Tobacco  Co.,  128  Fed.  162 
[aff  144  Fed.  1023  mem,  74  CCA  682 
mem  (aff  207  U.  S.  376.  28  SCt  124, 
62  Li.  ed.  254)1;  Werckmeister  v. 
American  Llth.  Co.,  134  Fed.  321,  69 
CCA  568.  68  LRA  691  [rev  126  Fed. 
244]:  Carter  v.  Bailey.  64  Me.  468, 
18  AmR  278;  Millar  v.  Taylor,  4 
Burr.  2303,  98  Reprint  201. 

30.  Stephens  v.  (^dy,  14  How. 
(U.  8.)  528,  14  L.  ed.  628;  Banker  v. 
Caldwell.  8  Minn.   94. 

31.  Bong  V.  Alfred  S.  Campbell 
Art  Co.,  214  U.  S.  236,  29  SCt  628,  68 
L..  ed.  979,  16  AnnCas  1126  [aff  166 
Fed.  118,  83  CCA  676];  American  To- 
bacco Co.  V.  Werdtmelster.  207  U.  S. 
284,  28  SCt  72,  52  L.  ed.  208,  12  Ann 
Cas  595  [aff  146  Fed.  376,  76  CCA 
647];  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447.  16  -L.  ed.  166;  Stephens 
V.  Cady,  14  How.  (U.  S.)  628,  14  L.. 
ed.  528:  Bobbs-Merrlll  Co.  v.  Straus, 
147  Fed.  15,  77  CCA  607.  16  LRANS 
766  [aff  139  Fed.  156.  and  aff  210  U. 
S.  339,  28  SCt  722,  62  L.  ed.  1086]; 
Werckmeister  v.  American  Tobacco 
Co.,  188  Fed.  162  [aff  144  Fed.  102S 
mem,  74  CCA  682  mem  (aff  207  U.  S. 
376,  28  SCt  124,  62  L.  ed.  254)]; 
Werckmeister  v.  American  Llth.  Co., 
134  Fed.  321.  69  CCA  563.  68  LRA 
691  [rev  126  Fed.  244];  Carter  v. 
Bailey.  64  Me.  458,  18  AmR  273;  Mar- 
shall V.  Bull.  85  L.  T.  Rep.  N.  S.  77. 

"The  copyright  is  an-  exclusive 
right  to  the  multiplication  of  the 
copies,  for  the  benefit  of  the  author 
or  his  assigns,  disconnected  from  the 
plate,  or  any  other  physical  exist- 
ence. It  Is  an  Incorporeal  right  to 
print  and  publish  the  map,  or,  as 
said  by  Lord  Mansfield  in  Millar  v. 
Taylor,  4  Burr.  2303,  2396,  98  Reprint 
201,  'A  property  in  notion,  and  has 
no  corporeal,  tangible  substance.' " 
Stephens  v.  Cady,  14  How.  (U.  S.) 
628,  630.  14  L.  ed.  628.  To  same  ef- 
fect Bobbs-Merrlll  Co.  v.  Straus.  210 
U.  S.  339,  28  SCt  722,  62  L.  ed.  1086. 

[a]  "The  poxpoaa  of  tb«  oopyilglit 
law  is  not  so  much  the  protection 
and  control  of  the  visible  thing,  as  to 
secure  a  monopoly,  having  a  limited 
time,  of  the  right  to  publish  the  pro- 
duction, which  Is  the  result  of  the 
Inventor's  thought."  Bong  v.  Alfred 
S.  Campbell  Art  Co.,  214  U.  S.  236. 
246,  29  set  628.  63  L..  ed.  979,  16  Ann 
Cas  1126. 

[b]  "Zt  U  not  til*  ]>hysleal  tlilaf 
created,  but  the  right  of  printing, 
publishing,  copying,  etc.,  which  is 
within     the     statutory     protection." 


American  Tobacco  Co.  v.  Werckmela- 
ter,  207  U.  S.  284.  298,  28  SCt  72,  62 
L.  ed.   208,  12  AnnCas  695. 

Sa.  Stephens  v.  Cady,  14  How.  (0. 
S.)  628,  14  L.  edt  528;  Bobbs-Merrlll 
Co.  V.  Straus,  147  Fed.  15,  77  CCA  607, 
15  LRANS  766  [aff  139  Fed.  166,  aLd 
aff  210  U.  S.  339,  28  SCt  722,  52  I^ 
ed.  1086];  Werckmeister  v.  American 
Llth.  Ck>.,  134  Fed.  321.  69  CCA  S53, 
68  LRA  691  [rev  126  Fed.  244];  Pat- 
terson V.  J.  S.  Ogilvie  Pub.  Co.,  119 
Fed.  451;  Charter  v.  Bailey,  64  Me. 
468,  18  AmR  273. 

[a]  SMMon  for  mlsy — "The  en- 
graved plate  and  the  press  are  the 
mechanical  instruments,  or  means  by 
which  the  copies  are  multiplied,  as 
the  types  and  press  are  the  instru- 
ments by  which  the  copies  of  a  book 
are  produced.  And  to  say  that  the 
right  to  print  and  publish  the  copies 
aoheres  to  and  passes  with  the 
means  by  which  they  are  produced, 
would  be  saying,  in  effect,  that  the 
exclusive  right  to  make  any  given 
work  of  art  necessarily  belonged  to 
the  person  who  happened  to  become 
the  owner  of  the  tools  with  which  it 
was  made;  and  that  if  the  defendant 
in  this  case  had  purchased  the  stereo- 
typed plates  of  a  book,  instead  of 
the  engraved  plate,  he  would  have 
been  entitled  to  the  copy-right  of 
the  work,  or  at  least,  to  the  right  to 
print,  publish,  and  vend  it;  and  yet 
we  suppose  that  the  statement  of 
any  such  pretension  Is  so  extrava- 
gant as  to  reauire  no  argument  to 
refute  It.  Even  the  transfer  of  the 
manuscript  of  a  l>ook  will  not  at 
common  law,  carry  with  it  a  right  to 
print  and  publish  the  work,  without 
the  express  consent  of  the  author, 
as  the  property  in  the  manuscript 
and  the  right  to  multiply  the  copies, 
are  two  separate  and  distinct  Inter- 
ests. Pope  v.  C^irl,  2  Atk.  342.  26 
Reprint  608;  Millar  v.  Taylor,  4  Burr. 
2303,  98  Reprint  201;  Queensberry 
V.  Shebbeare,  2  Eden  329.  28  Reprint 
924;  2  Story  100."  Stephens  v.  Cady. 
14  How.  (U.  S.)  628,  630,  14  L.  ed. 
628. 

[b]  mnla  applied^— "Sheets  and 
plates  were  levied  on  and  sold  by  the 
sheriff.  Defendant  purchased  the 
plates  from  some  one  to  whom  they 
had  passed  from  the  purchaser  at 
sheriff's  sale.  The  copyright  was  not 
sold,  and  complainant  has  not  lost 
his  right  to  enforce  it  because  he 
failed  to  prevent  the  sale  of  the 
plates.  They  were  mere  pieces  of 
metal,  which  became  the  property  of 
the  purchaser,  but  gave  hlin  no  right 
to  publish  the  copyrlghtM  work 
which  could  be  printed  from  them. 
Complainant  did  not  abandon  his 
copyright  by  failing  to  buy  them  in, 
and  is  not  estopped  thereby  from  en- 
forcing his  statutory  rights."  Pat- 
terson V.  J.  S.  Ogilvie  Pub.  Co.,  IIJ 
Fed.  451,  463. 

[c]  The  statute  proTldsBi  "That 
the  copyright  is  distinct  from  the 
property  in  the  material  object  copy- 
righted, and  the  sale  or  conveyance, 
by  gift  or  otherwise,  of  the  material 
object  shall  not  of  itaelf  constitute 
a  transfer  of  the  copyright  nor  shall 
the  assignment  of  the  copyright  con- 
stitute a  transfer  of  the  title  to  the 
material  object."  Act  March  4.  190} 
(86  U.  S.  St  at  L.  1075  c  320)  |  41 
(this  is  merely  declaratory  of  ex- 
isting law.  although  there  is  no  par- 
allel provision  in  prior  statutes). 

33.  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284.  28  SCt 
72,    62    L.    ed.    208.    12    AnnCas    59i 


For  later  oasaa,  dwralopmaata  and  oliaages  in  the  law  see  cumulative  A.nnocacions,  same  xxxxk,  page  anir  note  namDsr. 
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is>' etched  or  engnved  does  not  aathorize  th«  pnr- 
ehaser  to  use  it  to  reproduce  copies  of  such  picture 
without  the  consent  of  the  copyright  proprietor.** 
But  the  sale  of  a  plate  or  block  for  printing  a 
design  may  operate  as  a  license  to  use  it  for  uut 


pnipose  where  the  oirenmatanees  show  that  intQat.*" 
Bitos.     The  right  has  no  local  situs,  but  is  eo> 

extensive  with  the  United  States. °* 

[%   68]     D.     PetBonal  Property.     Copyright  it 

personal  property  and  is  protected  as  such.^ 


IT.    8TATUT0ST  Ain>  OONSTITUTIONAL    PROVISIONS 


[t  69]  A.  Oeneral  Statement — 1.  ^"t<"'<  In 
the  year  1700  the  first  copyright  act,  commonly 
called  the  Statute  of  Anne,  was  passed.**  This 
act  provided  that  authors  of  books  should  have 
the  exclusive  right  of  printing  them  for  the  period 
of  fourteen  years,  with  a  second  term  in  the  author 
for  an  additional  fourteen  years,  if  the  author  was 
living  at  the  expiration  of  the  first  term;  a  penalty 
and  forfeiture  was  imposed  for  infringement.  Reg- 
istiation  at  Stationers'  Hall  before  publication  was 
made  a  condition  precedent  to  any  action  for  in- 
fringement.*" This  act  put  an  end  to  common-law 
rights  in  published  books,  but  left  common-law 
rights  in  unpublished  books  unaffected.^  In  1801 
the  Statute  of  Anne  was  amended  in  some  respects, 
and  in  addition  to  the  forfeitures  and  penalties 
for  infringement,  the  copyright  proprietor  was 
given  an  action  for  damages  against  the  infringer.^ 
In  1814  the  statute  was  further  amended,  and  the 
copyright  term  was  lengthened  to  twenty-eight  years 
from  the  day  of  first  publication,  and,  if  the  author 
was  living  at  the  expiration  of  that  term,  for  the 
remainder  of  his  life.**  These  statutes  were  re- 
pealed in  1842  by  the  Copyright  Act  of  that  year.** 


This  act  extended  the  term  of  protection  to  a  peri6d 
of  forty-two  years,  or  for  the  author's  life  and 
seven  years  thereafter,  whichever  should  prove  the 
longer.  It  also  changed  the  requirement  of  regifr* 
tration  at  Stationers'  Hall  from  a  condition  pre^ 
cedent  to  copyright  protection  to  a  mere  condition 
precedent  to  action,  which  could  be  complied  witli 
after  infringement.  The  act  of  1842  remained  ill 
force  until  in  turn  repealed  by  the  Copyright 
Act  of  1911.**  In  the  meanwhile  special  oopyi 
tight  acts  had  been  enacted  for  the  protection 'of 
intellectual  and  artistic  property  in  other  than 
literary  Works,  such  as  the  engraving  copyright 
aets,*^  the  Prints  Copyright  Act,**  the  Sculptunft 
Copyright  Act,*"  the  Dramatic  Copyright  Act,*  the 
Lectures  Copyright  Act,**  the  Fine  Arts  Copyright 
Act,"  and  the  musical  copyright  acts.**  Provisioil 
was  also  made  for  international**  and  colonial  copyi- 
right.**  The  act  of  1911,  "to  amend  and  consoft^ 
date  the  law  relating  to  copyright,"  went  intrt 
effect  July  1,  1912,  and  repeals  all  prior  copyright 
statutes,  except  the  musical  copyright  acts  of  1902 
end  1906,  and  one  section  of  the  Fine  Arts  Copy 
right  Act  of  1862."    Practically  the  entire'  law  pi 


(where  the  copyrlKht  was  first  sold 
to  one  person,  and  the  picture  then 
offered  for  sale  with  the  copyright 
reserved). 

34.  American  Tobacco  Co.  v. 
Werckmelater,  201  U.  S.  2(4.  28  SCt 
72.  E2  L.  ed.  20S.  12  AnnCas  69E: 
Stevens  ▼.  Oladding,  17  How.  (U.  S.) 
447.  452,  15  L.  ed.  165:  Stephens  v. 
Cady.  14  How.  (XT.  a.)  528.  14  L.  ed. 
528;  Carter  v.  B^ley.  <4  Me.  468.  18 
AmR  271;  Cooper  v.  Stephens.  [1895] 
1  Ch.  5B7;  Marshall  v.  Bull,  85  L.  T. 
Rep.  77. 

''There  are  no  special  facts  In  this 
case  to  dlstlncuish  It  from  any  case 
of  a  sale  on  execution  of  copper  or 
stereotype  plates.  It  appears  that 
the  plaintiff  owned  the  plate;  wheth- 
er he  made  It,  or  caused  it  to  be 
made,  or  purchased  It  after  It  had 
been  made,  does  not  appear.  Nor 
should  the  case  be  confounded  with 
one  where  the  owner  of  copper  or 
stereotype  plates  sells  them.  What 
rights  would  pass  by  such  a  sale 
would  depend  on  the  intentions  of 
its  parties,  to  be  gathered  from  their 
contract  and  Its  attendant  circum- 
stances. In  this  case,  the  owner  of 
the  copyright  made  no  contract  of 
sale,  and  necessarily  had  no  intention 
respecting  its  subject-matter.  The 
sole  question  Is,  whether  the  mere 
fact  that  the  plaintiff  owned  the 
plate,  attached  to  it  the  right  to 
print  and  publish  the  map,  so  that 
this  right  passed  with  the  plate  by 
a  sale  on  execution."  Stevens  t. 
Gladding,  supra. 

35.  Cooper  v.  Stephens.  [1895]  1 
Cti.  567  [appr  Marshall  v.  A.  H.  Bull, 
Ltd.,  85  L.  T.  Rep.  N.  S.  77];  Denni- 
•on  V.  Ashdown,  IS  T.  L.  R.  226. 

Se.  fltevens  t.  Oladding,  17  How. 
(U.  S.)   447,  451,  15  L.  ed.  155. 

"These  Incorporeal  rights  do  not 
exist  In  any  particular  state  or  dis- 
trict; they  are  coextensive  with  the 
United  States.  There  is  nothing  in. 
any  act  of  congress,  or  in  the  nature 
of  the  rights  themselves,  to  give 
them  locality  anywhere,  so  as  to 
subject  them  to  the  process  of  courts 
having  Jurisdiotion  limited  by  the 
lines  of  states  and  districts."  Ste- 
vens V.  Qladdlng,  supra. 
.  37.    Weatherby     v.     International 


Horse  Asency,  etc.,  Ltd.,  [ItlOl  2  Ch. 
297;  8  Halsbury  Li.  Bhig.  p  140. 

38.     St  8  Anne  c  19. 

as.  Beglstra.tloa  at  Btattonen* 
Xaa  see  Infra  il  225-281. 

40b     See  supr»  |  41.  . 

41.    St.  41  Geo.  Ill  c  107." 

40.     St.  54  Geo.  Ill  c  156. 

43.  St.  6  &  6  Vict,  c  45. 

44.  St.  1  &  2  Geo.  V  c  48. 

4B.  Prints  &  Engravings  Copy- 
right Act,  18S6  (6  ft  7  Wm.  IV  c  59); 
Engraving  Copyright  Act,  1767  (7 
Geo.  Ill  o  S8);  Engraving  Copyright 
Act,  1734  (8  Geo.  II  c  13). 

4a.  Prints  ft  Engravings  Cooy- 
rlght  Act,  188<  (t  ft  7  Wm.ltV  c  59); 
Prints  Copyright  Act.  1777  (17  Geo. 
HI  c  57). 

47.  Sculpture  Copyright  Act,  1814 
(54  Geo.  Ill  c  56). 

43.  Dramatic  Copyright  Act,  1888 
(8  ft  4  Wm.   rv  c   IE). 

40.  Lectures  Copyright  Act,  1835 
(6  ft  6  Wm.  IV  c  «). 

50.  Fine  Arts  Copyright  Act,  1862 
(26  A  26  Vict,  c  68). 

51.  Musical  Copyright  Act,  1906 
(16  Edw.  vri  c  36);  Copyright  (Musi- 
cal Compositions)  Act,  1888  (51  &  52 
Vict,  c  17);  Copyright  (Musical  Com- 
positions) Act  1882  (45  ft  46  Vict 
c  40). 

BS.  International  Copyri^t  Act, 
1886  (49  ft  50  Vict  c  83);  Interna- 
tional Copyright  Act  1876  (88  &  39 
Vict  c  12);  International  Copyright 
Act  1852  (15  ft  16  Vict  c  12);  In- 
ternational Copyright  Act  1844  (7  ft 
8  Vict  c  12).  See  also  infra  I  453 
et  aeq. 

,53.  Colonial  Copyright  Act  1847 
(Id  ft  11  Vict  c  96).  See  also  infra 
i  77  et  seq. 

54.  See  Schedule  of  Elnactments 
Repealed,  Copyright  Act  1911  (1  ft  2 
Geo.  V  o  46  J  86). 

[a]  TlM  fOuowtag  enaetnsots  have 
bean,  wholly  or  partially  zapealed, 
but  the  repeal  does  not  take  effect 
in  any  part  of  the  king  s  dominions 
until  the  Copyright  Act.  1911  (1  &  2 
Geo.  V  c  46)  comes  Into  force  in  that 
part  (1  ft  2  Geo.  V  {  36).  The  repeal 
is  of  the  whole  act  in  each  case,  ex- 
cept where  the  sections  repealed  are 
specified : 
Engraving    Copyright    Act,    1784    <S 


Geo.  11  c  18).  ,      . 

Engraving    Copyright    Act    1767'- '(7 

Gea  III  o  88). 
Copyright  Act   17T5    (16   Geo.  ttl  >i 

58).  , 
Prints  Copyright  Act  1777   (11  Geo. 

Ill  c  57). 
Sculpture    Copyright    Act    1S14     (54 

Geo.  IH  c  56). 
Dramatic  Copyright  Act  1888  (S  A  4 

Wm.  IV  c  15). 
Lectures  Copyright  Act  1886  (8  ft  4 

Wm.  IV  c  65).  , 

Prints    and    Eingravings    Gonyright 

(Ireland)  Act  1886  (I  ft  7  WnulV 

c  5»).  x_ 

Copyright  Act,  1886   («  ft  7  Wm.  tv 

c  110).  •    i 

Copyright  Act   1842    (6  ft  «  Vict,,',li{ 

46).  J     1 '  ' 

International  Copyright  Act  1844  <(?. 

ft  8  Vict  c  12).  ,^  VI 


1847 


Colonial  Copyright  Act, 

11  Vict,  c  95). 
International  Copyright  Act,  1S52  (15' 

ft  16  Vict  c  12>, 
Fine  Arts  Copyright  Act  1861 


26  Vict,  c 


(It  1-*.  9-lt 


the  words,  "and  pursuant  to,K 
Act  for  the  protection  of  copyris 
engravings,''^  and  "and  In  any'sA 
Act  as  aforesaid").  °    '    , 

International  Copyright  Act  1V76  CIS 
ft  39  Vict  c  li).  •^■ 

Customs  Consolidation  Act,  1876  (it 
ft  40  Vict  c  86)  (ii  44,  45,  152,  an^ 
42  from  "Books  wherein"  tp  "such 
copyright  will  expire"). 

(Copyright  (Musical  Compositions) 
Act  1882  (45  ft  46  Vict  c  40).      . 

International  Copyright  Act  1886  (49 
ft  50  Viet  c  88). 

Copyright  (Musical  Compositionto) 
Act  1888  (51  ft  62  Vict  c  17). 

Revenue  Act  1889  (52  ft  58  Vict,'  c 
42)  (I  1,  from  "Books  first  ptiit- 
llshed''  to  "as  provided  In  that  8^ 
tlon"). 

Musical  Copyright  Act  1906  (6  Edw. 
VII  c  86)  (In  i  8,  the  words  "aild 
which  has  been  re-registered  in  ac- 
cordance with  the  provisions  ot 
the  Copyright  Act,  1848,  or  of  the 
International  Copyright  Act.  1844, 
which  registration  may  be  effept^ 
notwithstanding  anything  in  the 
International  Copyrl^t  Act 
1«8«").  w    •- 
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copyri|>ht  in  Chreat  Britain,  both  in  published  and 
finpnblished  works,  depends  on  the  act  of  1911,  but 
«8  the  language  of  the  repealed  statutes  has  not 
been  preserved  to  any  considerable  extent,  it  ia  diffi- 
cult to  determine  how  far  cases  decided  under  the 
former  acts  are  applicable  to  the  new  statute. 

[%  70]  2.  United  States— a.  State  Statutes.  In 
^783  the  colonial  congress  recommended  to  the 
several  stateb  the  enactment  of  laws  to  secure  to 
author  and  publishers  of  books  "the  copy  right  of 
snoh  books"  for  a  specified  time.'"  All  of  the 
original  thirteen  states  except  Delaware  enacted 
fiopyi^ht  laws  prior  to  the  year  1786.  These  state 
laws  were  the  first  American  copyright  statutes,"* 
ftlthough  Massachusetts  Bay  Colony  in  1672  enacted 
HP  "order"  providing  that  no  printer  or  any  other 
person .  should  print  more  copies  than  were  agreed 
-and  paid  for  by  the  owner,  without  the  owner's 
poBi^ent."  These  state  copyright  statutes  were  long 
since  repealed  or  became  superseded  by  the  federal 
Jkcislation  on  the  same  subject.  In  quite  a  number 
l^f-  states  statutes  have  been  enacted  in  more  or 
less  similar  terms  for  the  protection  of  dramatic, 
musical,  or  operatic  works  against  unauthorized  per- 
j^ormance  or  publication,  which  is  made  a  misde- 
meanor punishable  by  fine  and  imprisonment."*  In 
most  instances  these  statutes  are  expressly  con- 
fined to  "unpublished  or  undedicated"  works,**  or 
("uneopyrighted"  works,**  but  in  some  instances  the 
atatntoB  specifically  include  "copyrighted"  works.** 
{ii  New  Hampshire  the  statute  enumerates  and  in- 
dudes  substantially  all  subjects  of  intellectual  prop- 
erty  rights   which   have   not   been   "copyrighted, 

Subject    to    the    provtalona    of    the 

CiopyrlKht  Act.  1«11   (1  A  2  Oeo.  V 

6.46),  n  19  (7),  (8),  83  there  is  no 

copyright  in  any  worlt  made  before 
■  liar  1,  1912,  except  a«  provided  by 

the  CopyriKht  Act,  1911  <1  A  t  Geo. 

V  c  46),   I  S4   (1  A  2  Geo.  V  |   24 


-hla  summary  is  from  Halsbury  L. 
EbiK.  fluppl.  (1917)  p  369. 

*6.  Resolution  of  May  2.  1783 
(Drinted  In  C^yrlsht  Ofllca  Bui.  No. 
»  e  11). 

,  M>  See  Copyright  Office  Bui.  No. 
i  pti  ll-Sl  (Where  the  full  text  of 
these  early  state  copyrlKht  laws  Is 
(iven). 

,{a]  Jta&mt  tlM  OoaaMsttimt  statute 
twelve 'daya'  notice  was  required  to 
be  (Tlveo  to  an  author  of  a  l>ook  who 
#aB  Coihplalned  of  for  not  selling  a 
aufflcient  number,  or  for  asking  an 
<inrea(K>nable  price  for  it  contrary  to 
the  statute.  Fatten  v.  Ooodwln,  1 
Boot  172. 

67.  Copyright  Office  Bui.  No.  3  p 
112  (where  the  full  text  of  this  order 
is  printed). 

U.  See  statutory  provisions. 
..  ee.  CaL  L.  (1906)  c  276;  La.  U 
(1900)  Act  No.  76;  Mass.  L.  (1904)  C 
l83:.Ulnn.  L.  (1906)  c  40;  Oh.  U 
|I902)  No.  20;  Or.  L.  (1901)  Bill  No. 
144:  Pa.  L.  (1901)  No.  209;  Wia  !•. 
0905)  c  281. 
.  m.     Mich.  Ii.  (1906)  No.  268. 

81.  Conn.  L.  (1906)  c  130;  N.  J.  L. 
<I902)  c  249;  N.  T.  L.  (1899)  c  475. 

ta.     N.   H.   L..    (1896)   c  42. 

■nbjsot  matter  ox  oamxnoBrlaw 
alglitB  see  supra  ||  10-24. 

63.     See  supra  |  1. 
' .  [a]     The  XTvw  Tork  statute  ia  en- 
titled:  "An  act   to  amend  the  penal 
code  of  the  state  of  New  Tork,  in  re- 
lation   to   copyrlghta"     U    (1899)    c 

tb]  The  Hew  SaaivsUx*  atatnte 
Is  entitled:  "An  act  to  protect  .  .  . 
the  owners  of  literary,  dramatic, 
and  musical  compositions  and  works 
of  art  in  their  property."  L,.  (1895) 
c  42. 

•a.    See  infra  (f  85,  86. 


[a]  Btatnte  as  to  state  xmortMr. — 
The  provision  of  a  state  statute  that 
the  reporter  of  the  supreme  court 
shall  be  entitled  to  the  exclusive 
copyright  of  each  volume  published 
by  him  after  the  same  is  published 
does  not  gfve  him  any  copyright  in 
the  volumes.  The  copyrights  can 
be  acquired  only  by  taking  the  steps 
required  for  that  purpose  by  the  acts 
of  congress.  Black  v.  Merrill,  61  Ind. 
32. 


SB. 


Const,  art  1  I  8  d  t. 
—...  124. 


1  St  at  L.  ^   .. 

67.  2  St.  at  L.  171. 

68.  4  St.  at  L.  426. 
fa]    ABMaOatMy   aeta. — ^Act   June 

30,  1834  (4  St.  at  L.  728)  (providing 
for  recording  of  assignments);  Act 
Aug.  18,  1868  (11  St.  at  L.  138)  (ex- 
tending copyright  in  dramatic  com- 
positions to  include  performing 
rights);  Act  March  3,  1866  (13  St.  at 
L.  540)  (extending  copyright  to  pho- 
tographs and  negatives  thereof,  and 
regulating  deposits  in  library  of  con- 
gress); Act  Febr.  18,  1867  (14  St.  at 
L.  896)  (providing  a  penalty  for  fail- 
ure to  make  timely  deposit  of  copy- 
right articles,  and  other  regulations 
as  to  deposits). 

66.     16  St.  at  L.  212. 

70.     Rev.  St.  II  4948-4971. 

[a]  amewaatory  a«ts^— Act  June 
18.  1874  (18  St.  at  L.  78.  79,  1  Rev. 
St.  Suppl.  15,  16)  (providing  form  of 
notice  of  copyright,  and  for  registra- 
tion of  prints  and  labels  in  patent  of- 
flce);  Act  Aug.  1,  1882  (22  St.  at  L.. 
181,  1  Rev.  St.  Suppl.  863)  (provid- 
ing where  notice  of  copyright  may  be 
placed  on  certain  articles);  Act 
March  3,  1891  (26  St.  at  L.  1106,  1 
Rev.  St.  Suppl.  951-954)  (which  act 
made  considerable  and  important 
changes  In  the  law.  It  extended  the 
privileges  of  copyright  to  cltlsens 
and  subjects  of  foreign  countries  on 
condition  of  reciprocal  protection  to 
cltlsens  of  the  United  States  in  such 
countries,  and  is  therefore  sometimes 
called  the  "International  Copyright 
Act."  It  also  Introduced  for  the  flrst 
time      the      "domestic     manufacture 


{Hinted,  or  published."  **  Of  eonrse  these  ttatuta 
constitute  copyright  legislation,  whether  so  denomi- 
nated or  not,**  and  the  eonstitntionality  of  tovat  of 
them  may  be  seriously  doubted.** 

[$  71]  b.  Faderal  SUtotea.  Under  the  fedenl 
constitution  congress  is  empowered  "to  promote 
the  Progress  of  Seienee  and  useful  Arts,  by  seen^ 
ing  for. limited  Times  to  Authors  and  Inventon  the 
exclusive  Right  to  their  respective  Writings  and 
Discoveries. "  **  The  first  copyright  law  enacted  by 
congress  pursuant  to  this  provision  was  that  of 
May  31,  1790,**  which  was  supplemented  and  ex- 
tended by  the  act  of  April  29,  1802.*'  Sabseqoeot 
complete  revisions  were  the  copyright  acts  of  Feb- 
ruary 3,  1831,**  of  July  8,  1870,**  of  December  1, 
3873,'"  and  of  March  4, 1909,  which  went  into  effect 
July  1, 1909,  and  with  its  amendments  is  the  present 
law,'^  superseding  all  former  statutes  on  the  sub- 
ject of  oopjnright.'* 

Interim  (^pyright.  By  the  act  of  Jannaiy  7, 
1904,  interim  copyright  protection  for  two  yean, 
with  privilege  of  extending  such  protection  for  the 
full  copyright  term  on  performance  of  conditions, 
was  granted  to  exhibitors  of  foreigp  liteniy, 
artistic,  or  musical  works  at  the  Louisiana  Pur- 
chase Exposition.'* 

[%  72]  3.  HawaiL  Prior  to  the  annexation  of 
Hawaii  to  the  United .  States,  copyright  in  those 
islands  was  governed  by  the  Hawaiian  (Copyright 
Act.'*  After  the  resolution  of  annexation  of  July 
7,  1898,  the  citizens  of  Hawaii  ceased  to  be  citizens 
or  subjects  of  a  foreign  state  or  nation,  and  there- 
fore^were  entitled  to  avail  themselves  of  the  privi- 

clauses,"  which  have  remained  to 
vex  American  copyright  ever  sinw, 
and  have  prevented  any  true  Inter- 
national copyright  protection  for 
American  books^:  Act  March  >,  IMJ 
(27  St.  at  L.  748/  (curing  prior  fail- 
ure to  make  copyright  deposits);  Act 
March  2,  1896  (28  S>.  at  L.  966,  2  Rev. 
St.  Suppl.  437)  (penalties  for  in- 
fringement); Act  iaiV  6,  1897  (2»  St 
at  L.  481,  2  Rev.  St.  BAppI.  63t)  (pro- 
viding penalties  for  LVCrlngement  at 
dramatic  and  musical  coAposiUons, 
and  making  Injunctionsrun  tbrouKh- 
out  United  States);  Jkct^rch  S.  189J 
(29  St.  at  L.  694,  2  Re^  St.  Suppl. 
613)  (providing  penattie'.for  falae 
notice  of  copyright,  and  wohibltlni 
importation  In  violation  oicopyr'KBt 
laws);  Act  March  3,  1805  (.i  St  at  L 
1000)  (granting  interim  »py'^f*5 
protection  for  books   flrst    F*"  ,,, 


ai>road  In  foreign  language  ■  facili- 
tate compliance  with  do         — 

facture  clauses). 


71.  36  St.  at  L.  1076,  as  «»<>•* 
by  37  St.  at  L.  488.  ... 

78.  Hills  V.  Hoover.  220  U.  *"• 
81  set  402.  66  L.  ed.  486,  Xf^ 
1912C  662. 

73.  33  St.  at  L..  4;  Bncycloi^ 
Britannica  Co.  v.  American  N*." 
paper  Assoc..  142  Fed.  966,  74  ** 
228  [aft  136  Fed.  841]. 

fa]    VoMtgB  Docks  pnnrloiUIj  c 
Hsnad^The  Interim   Copyright   . 
of  Jan.  7.  1904   (88  St.  at  L..  4  C 
which  extended  copyright  protect 
for   two   years   to   exhibitors,  at   t 
Louisiana    Purchase    Elxposltlon, 
foreign    books,    etc.,    which    had   ni 
been     copyrighted      in      the     Unltet 
Statea    on    complying    with    its    pro 
visions,  cannot  be  construed  to  apply 
to  books  of  foreign   authors  which  , 
had  previously  been  republished  and 
sold    in    the    United    States   without 
copyright,     such     books     not     being 
within  the  spirit  of  the  act  nor  tlie 
intention     of     its     makers.     Kncyc- 
lopedia  Britannica   Co.   v.   American 
Newspaper  Assoc.,   142   Fed.  966,  74 
CCA  228  [aff  136  Fed.  841). 

74.  Act  June  23,    1888   (Havail  L. 


VOT  later  oases,  daralapmaBts  and  chaagas  In  the  law  see  cumulative  Annotations,   same  title,  page  and  note  number. 
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leges  of  the  copyright  laws  of  the  United  States 
within  the  Unitld  States."  The  Hawaiian  law  con- 
tinued to  be  the  source  of  copyright  protection 
within  Hawaii  itself.  By  the  act  of  April  30, 
1900,  wiiich  took  effect  June  14,  1900,'*  congress 
expressly  repealed  the  Hawaiian  Copyright  Act, 
and  extended  the  constitution  and  laws  of  the 
United  States  to  the  Territory  of  Hawaii,  since 
which  time  copyright  in  Hawaii  has  been  governed 
by  the  copyright  laws  of  the  United  States,  and 
registration  for  copyright  protection  has  been  made 
tor  works  by  Hawaiian  authors.^' 

[$  73]  4.  Porto  Rico.  During  the  existence  of 
a  state  of  war  between  Spain  and  the  United  States,' 
the  reciprocal  rights  of  the  Spanish  inhabitants  of 
the  island  to  obtain  copyright  in  the  United  States, 

[1S88]  c  I;  Copyright  Oflloe  Bui. 
No.   S  p  80). 

78.  Act  March  S,  1891  (2<  St.  at 
Lu  1106  c  6(6  I  1,  18  Rev.  8t.  Suppl. 
951-9B*). 

[a]  Ooastnietloa  aad  opatstlaai  of 
■tetat*^— (1)  The  attorney-general, 
in  an  opinion  dated  Dec.  2,  1898,  held 
that  the  inhabitants  of  Hawaii  were 
not  at  that  time  entitled  to  the  bene- 
fit of  the  United  States  copyright 
la'WB,  on  the  ground  that  congress 
had  not  afflrmatlvely  legislated  to 
that  effect.  22  Op.  Atty.-Qen.  (Griggs) 
268.  (2)  But  this  decision  was  over- 
ruled by  the  attorney-general  In  an 
opinion  dated  July  6,  1904,  where  the 
same  question  arose  in  regard  to  the 
Philippine  Islands.  2S  Op.  Atty.-Oen. 
(Moody)  178.  (3)  In  the  meantime, 
the  copyright  laws  of  the  United 
States  had  been  expressly  extended 
to  Hawaii.     See  infra  note  76. 

Te:     31  St.  at  U  141  c  339  |  7. 

77.  Copyright  Office  Bui.  No.  8  p 
78. 

7B.    See  infra  I  158. 


and  of  eitizena  of  the  United  States  to  obtain  oopy- 
right  in  the  Spanish  islands,  under  the  international 
provisions  of  the  copyright  laws  of  the  two 
nations,'*  was  wholly  suspended."  From  the  time 
Porto  Rico  and  the  Philippine  Islands  came  under 
the  jurisdiction  and  control  of  the  United  States, 
the  Spanish  copyright  and  patent  laws  formerly  in 
force  in  these  islands  ceased  to  be  longer  in  force 
and  copyrights  or  patents  could  no  longer  b^ 
obtained  thereunder,'"  because  such  laws  involved 
a  sovereign  grant  of  public  rights  and  franchises.** 
But  existing  copyrights  and  patents  which  had  fully, 
vested  as  private  property  continued  in  force  in 
accordance  with  the  general  principles  of  interna- 
tional law,"  and  as  specifically  provided  by  tii& 
treaty  of  Paris."    Daring  the  military  Occupation  of 


79.  21  Op.  Atty.-Oen.  (Orlgga) 
368,  26*  (who  said,  under  date  of 
Dec.  2,  1898:- "If  any  inhabitants  of 
Puerto  Rico,  Cuba,  or  the  Philippine 
Islands  claim  the  privilege  of  copy- 
rlsht  as  Spanish  subjects,  that  right 
at  present  is  subject  to  the  well 
known  rule  that  hostilities  between 
tw^o  nations  suspend  Intercourse  and 
deprive  citizens  of  the  hostile  nations 
of  rights  of  an  international  char- 
acter previously  enjoyed.  I  am  of 
opinion  that  so  long  aa  a  state  of 
war  exists  between  Spain  and  -  the 
United  States  Spanish  subjects  have 
no  right  to  the  privileges  of  copy- 
right conferred  upon  Spanish  cltlsens 
by  proclamation  prior  to  the  decla- 
ration of  war"). 

Sffaot  of  war  generally  see  War 
[40  Cyc  320]. 

8a  1  Op.  Atty.-Oen.  (Harlan)  181, 
182  (Porto  Rico)  (where  it  Is  said: 
"The  Spanish  law  In  force  in  Porto 
Rioo  contained  provisions  for  the 
issuing  of  letters  patent  in  the 
Island  and  was  In  force  here  at  the 
time  of  the  American  occupation. 
But  as  the  Insular  patent  system  was 
a  part  of  the  Spanish  national  sys- 
tem for  protecting  property  rights 
in  inventions,  it  has  been  thought 
that  upon  the  institution  here  of  an 
American  government  the  right  of 
the  insular  authorities  to  Issue  let- 
ters patent  was  terminated  and,  to- 
gether with  the  body  of  Spanish 
legislation  on  that  subject,  ceased  to 
be  in  force  In  the  Island.  This 
thought  is  strengthened  by  the 
suggestion  that  the  right  to  issue 
letters  patent  Is  one  that  generally 
belongs  to  the  sovereign,  and  as  the 
sovereignty  of  this  island  Is  lodged 
In  the  government  at  Washington, 
the  military  authorities  then  In  pos- 
session of  the  island  were  not  com- 
petent to  act  upon  such  matters"); 
1  Op.  Atty.-Oen.  (Harlan)  74  (Porto 
Rico). 

81.  See  Philippine  Sugar  Bst.  Dev. 
Co.  V.  V.  8.,  89  Ct.  d.  28E  (not  a 
copyright  or  patent  case,  but  involT- 
IPK  the  principle). 


aa.    See  War  140  Cyc  8941. 

83.  Sociedad  de  Autores  Bspafioles 
V.  Amerlco  Marin,  4  Porto  Rico  Fed. 
288:  Treaty  of  Paris  art  XIII  (80  St. 
at  L.  1760)  (which  provides:  "The 
rights  of  property  secured  by  copy- 
rights and  patents  acquired  by  Span- 
lards  In  the  Islands,  of  (Tuba,  and  in 
Porto  Rico,  the  Philippines,  and  other 
ceded  territories,  at  the  time  of  the 
exchange  of  the  ratlflcatlons  of 
this  treaty,  shiUl  continue  to  be  re- 
spected"). 

fa]  Spanish  law  la  Vorto  aioo.— 
"The  complainant  is  said  to  be  a 
Spanish  corporation  with  Its  head- 
quarters in  that  Kingdom.  That  It 
was  organized  and  exists  for  the  pur- 
pose of  protecting  the  authors  and 
owners  of  Spanish  copyrighted 
works,  particularly  literary,  scien- 
tific, and  dramatic  works  or  composi- 
tions. It  seems  that  It  is  almost 
wholly  a  society  of  authors,  and  that 
all  of  its  members,  who  comprise 
practically  the  entire  list  of  such 
authors  in  the  Kingdom  of  Spain, 
assign  their  copyrights  to  it,  as  soon 
aa  they  are  obtained,  and  the  corpo- 
ration thereafter,  through  Its  agents, 
collects  all  royalties  due  such  au- 
thors or  ownera  and  pays  the  same 
to  them  or  their  heirs,  less  reason- 
able charges,  as  may  be  proper,  and 
protects  the  copyright  all  over  the 
world,  wherever  it  exists.  .  .  .  The 
respondent  is  an  actor  and  the  head 
of  a  company  of  actors  known  as, 
lia  Compafila  Zarzuela  BspaAola.' 
He  came  and  brought  his  company  to 
Porto  Rico  recently  from  Spain,  and 
his  company  is  now  playing  In  all  of 
the  theaters  of  the  Island,  and  Is 
acting  different  Spanish  plays  at  said 
theaters  nightly,  without  paying  any 
royalty  to  complp-lnant  therefor,  but 
refusing  so  to  do,  all  of  which  plays 
are  alleged  to  be  the  property  of  the 
complainant  .  .  .  The  respondent, 
after  being 'served  with  an  order  to 
show  cause,  appeared  by  counsel  and 
admitted  that  complainant  Is  a  Span- 
ish corporation,  organized  and  exist- 
ing under  the  laws  of  Spain,  as 
claimed,  and  that  it  Is,  In  Spain,  the 
owner  of  the  Spanish  copyright  of 
the  enumerated  works  and  composi- 
tions, but  denies  that  the  complain- 
ant has  any  right  to  sue  at  all  in 
Porto  Rico,  or  that  It  has  any  copy- 
right in  the  Island  on  the  works  or 
plays  in  question,  for  the  reason  that 
said  dramatic  works,  plays,  etc.,  were 
never  recorded  In  the  public  registry 
of  Porto  Rico,  as  it  is  claimed  should 
have  been  done  under  the  law.  The 
complainant  admits  that  It  has  never 
caused  any  of  the  dramatic  works  or 
plays  in  question  to  be  recorded  in 
Porto  Rico,  but  insists  that  Its  reg- 
istry of  the  same  at  headquarters  In 
Spain,  and  its  ownership  of  the  same 
there,  gave  It  a  copyrlgnt  thereon  in 
Porto  Rico,  which  was  in  existence 
at  the  date  of  the  treaty  of  Paris,  on 
the  11th  day  of  April,  1899,  and  that. 
under  the  terras  of  that  treaty,  it  is 
now  the  owner  of  oopyrights  thereon 
in  Porto  Rico.  .  .  .  The  only  ques- 
tion to  be  -decided  Is  whether  or  not, 
under  that  clause  of  the  treaty,  the 


complainant,  as  to  the  works  in  qaes- 
tlon.  has  a  copyright  In  Porto  Rioo 
at  the  present  time,  in  view  of  the, 
fact  that  It  never  caused  the  same  to 
be  recorded  in  the  registry .  of  th». 
island.  Of  course,  under  clause  8  ox 
art.  6  of  the  Constitution  of  tne' 
United  States,  treaties  are  the  8u4 
preme  law  of  the  land,  and  the  courta 
In  every  state  are  bound  thereby. 
We  And  that  the  present  copyright 
law  of  Spain  was  enacted  on  the 
10th  of  January,  1879.  9  Alcubilja 
Dlcdonarlo  de  Admlnlstraclon,  p.  iB^ 
And  that,  by  art.  86  thereof,  it  was 

gut  In  force  in  the  Island  of  Portflf' 
:lco  three  months  after  its  date; 
and  that,  on  the  8d  of  September. 
1880,  an' elaborate  set  of  regulation^ 
were  enacted  for  its  enforcement/ 
Ibid.  pp.  43  et  seq.  And  that,"  in 
addition,  on  the  5th  of  May,  r887. 
these  regulations  were  also  extended 
to  Porto  Rico.  Ibid.  p.  SS,  .  .  .  We 
are  somewhat  troubled,  after  an 
examination  of  thld  Spanish  copyr 
right  law,  because  we  And  that .  It^ 
gives  a  copyright  to  an  author  for 
his  entire  lifetime,  and  to  his  heirs 
for  eighty  years  thereafter,  provided 
a  new  edition  or  copy  of  the  work  la 
published  as  often  as  once  in  twenty; 
years;  otherwise  It  becomes  public 
property.  We  And  that  our  own  oopyr 
right  law,  2  Fed.  Stat.  Anno.  260,  has 
life  for  only  twenty-eight  years  to 
the  author,  and  fourteen  years  to  his 
family;  and  we  wonder  whether  the 
language  of  the  treaty,  above  quoted, 
Is  uitended  to  give  this  mudi  longer 
term  to  Spanish  copyrights  In  Porto 
Rico.  .  .  .  We  are  satisfied,  from  an 
examination  of  the  elaborate  Spanish 
copyright  law  referred  to,  as  well 
as  of  the  regulations  regarding  the 
same,  that,  although  there  was  ^ 
tabllshed  a  local  copyright  registry 
in  Porto  Rico  and  in  other  provinces 
of  Spain,  even  in  those  that  were  not 
ultramarine,  still,  such  registries 
were  Intended  only  aa  a  convenienoa 
for  the  provincial  residents,  and  that 
the  real  title  to  copyrights  in  that 
country  is  the  national  registry  at 
Madrid.  Therefore  we  feel  bound  to 
hold  that  any  copyright  duly  secured 
at  headquarters,  in  Spain,  and  exist- 
ing at  the  date  of  the  treaty,  was 
also  In  force  in  Porto  Rico;  and  it 
being  admitted  that  the  copyrights 
In  question  were,  at  such  time,  the 
proi>erty  of  the  complainant,  and 
duly  registered  at  headquarters,  the 
same  now  exist  in  Porto  Rlea 
Therefore,  the  respondent,  having  ad- 
mitted that  he  Is  using  such  dramatic 
works,  musical  and  other  composi- 
tions, etc.,  Is  guilty  of  a  violation  and 
Infringement  of  such  copyright,  and 
should  be  enjoined  from  so  doing  un- 
less he  shall  pay  the  royalties  du6 
therefor,  as  requested,  and  It  is  so 
ordered.  This  decision  may  be  of 
such  far-reaching  importance  as  that 
we  feel,  in  Justice  to  our  government, 
a  copy  of  the  same  should  be'  cer- 
tified by  the  clerk  to  the  Honorable 
the  Attorney  Oeneral  of  the  United 
States,  so  that.  If  he  shall  deem 
proper,  he  may  cause  the  United 
States  attorney  for  the  island  to  take 
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these  Spanish  iblands,  and  before  congress  acted 
in  the  premises,  the  copyright  laws  of  the  United 
States  did  not  extend  to  this  island  territory.^ 
But  by  the  act  of  April  12,  1900,"  congress  ex- 
messly  extended  the  general  statntory  laws  of  the 
United  States  to  Porto  Rico,  and  since  that  time'  the 
copyright  and  patent  laws  of  the  United  States 
have  the  same  force  and  effect  in  Porto  Rico  as 
in  the  United  States.^ 

[$  74]  6.  Ouial  Zone.  By  an  execntive  order  of 
Che  war  department,  effective  April  15,  1907,  the 
oopyright  laws  of  the  United  States  were  extended 
to,  and  made  effective  in,  the  Canal  Zone.'' 

[4  75]  6.  Philippine  Islands.  Down  to  the  time 
the  Philippine  Bill,  organizing  civil  government  in 
i;he  Philippines,  was  enacted,"  copyright  in  the 
Philippine  Islands  was  subject  to  precisely  the  same 
considerations  as  governed  copyright  in  Porto  Rico." 
1?he  Spanish  law  was  abrogated  by  the  American 
military  occupation,  and  the  United  States  law  was 
not  substituted  in  its  stead  by  its  own  inherent 
force."*  By  express  provision  of  the  Philippine 
Bill  none  of  the  general  laws  of  the  United  States 
are  in  force  in  the  Philippine  Islands  unless  ex- 
tended thereto  either  ei^ressly  or  by  necessary  im- 
plication.'^ This  provision  clearly  includes  the 
eopyi^it  laws  of  the  United  States  then  existing.*^ 
It  follows  that  from  the  time  of  the  American  occu- 
pation until  the  Cop3mght  Act  of  1909  there  was  no 
copyright  law  in  force  in  the  Philippines,*'  except 
thff^  existing  fully  vested  copyrights  were  pro- 
tected,** and  the  inhabitants  of  the  islands  were 
entitled  to  avail  themselves  of  the  copyright  laws 

an'  apptol  to  the  Supreme  Court  of 
Oie  United  States."  Sociedad  de 
Aotores  Bsp&OoIes  v.  Amerlco  Marin, 
i  Porto  Rico  Fed.  288.  Z89.  291. 

84.  "The  Insular  Cases,"  [Door  v. 
U.  S.,  19B  U.  S.  188,  24  SCt  808.  49  U 
«<L  128,  1  AnnCaa  697:  The  Diamond 
RInKS,  183  U.  S.  176-  Dooley  v.  U.  S., 
182  U.  S.  222.  21  SCt  7S2,  46  L.  ed. 
1074:  De  Lima  v.  Bldwell,  182  U.  S. 
1,  ,21  set  743,  45  U  ed.  1041]  (the 
net  reibult  of  these  oases,  pertinent 
to  the  auhlect  under  consideration, 
may  be  summarised  as  follows:  By 
the  treaty  of  cession  Porto  Rico  and 
the  Philippines  ceased  forthwith  to 
be  foreign  territory,  and  became  do- 
mestic territory  appurtenant  and  be- 
loitKinK  to  the  United  States  and  sub- 
4«at  .to  Its  Jurisdiction,  but  not  in- 
corporated Into  the  United  States. 
Therefore  the  constitution  and  laws 
of  the  United  States  did  not  of  their 
own  Inherent  force  pass  to,  and  be- 
«ome  operative  In,  such  newly  ac- 
qnlred  .territory,  but,  on  the  con- 
trary, became  applicable  only  when 
M>  extended  by  action  of  congresB). 

8>.     ai  St.  at  L..  77  c  191  i  14. 

8fc  1  Op.  Atty.-Oen.  (Harlan)  181. 
188  (Porto  Rico)  (where  It  was  said: 
'^bere  seems  to  be  no  sound  reason 
foi  donbtinK  that  the  effect  of  this 

Srovlsion  was  to  extend  to  Porto 
tico  the  entire  body  of  federal  \eg- 
.lslat;ion  In  respect  to  letters  patent 
and  the  protection  of  property  rierhta 
thereunder.  It  may  safely  be  con- 
cluded therefore  that  property  rights 
m  Inventions  acquired  under  federal 
legislation  in  that  behalf,  whether 
before  or  after  the  treaty  of  peace, 
must  be  respected  In  Porto  Rico  as 
other  property  rights  are  respected. 
Nor  It  Is  to  be  doubted  that  the  fed- 
eral courts  In  Porto  Rico  and  else- 
where would  take  this  view  of  the 
question"). 

87.  Order  March  12,  1907  (Copy- 
right Office  Bui.  No.  3   p  146c). 

88.  Act  July  1,  1903  (32  St.  at  li. 
691  c  1369). 

89.  See  supra  I  73. 

90.  .See  supra  {  73. 

91.  Act  July  1.  1902    (32  St.  at  L. 


of  tbe  United  States,  and  to  receive  the  proteetion 
thereof  within  the  limits  of  the  United  States." 
The  present  copyright  act  was,  however,  extaded 
to  the  Philippine  Islands,  as  well  as  to  other  out- 
lying territorial  possessions  of  the  United  States,  by 
.plain  implication,  as  it  contains  many  provisions 
^showing  that  congress  intended  it  to  be  so  operative, 
and  which  would  be  wholly  nugatory  unless  it  was 
so  operative."  It  seems  also  that  copyrights  ob- 
tained under' prior  acts,  and  subsisting  when  the 
act  of  1909  took  effect,  were  by  that  act  made 
operative  in  the  Philippines  and  must  be  there  re- 
spected.*^ It  must  be  admitted,  however,  that  in 
many  respects  the  application  of  the  present  law 
to  the  "outlying  territorial  possessions  of  the 
United  States"  is  far  from  clear. 

[5  76]  7.  Alaska.  The  copyright  laws  of  the 
United  States  are  operative  in  Alaska." 

[$  77]  8.  Imperial  and  Oolonial  Oopjrrii^  in 
British  Empire— «.  Imperial  Copyright,**  The 
British  Empire  consists  of  the  United  Kingdom,' 
crown  colonies  and  protectorates,'  and  self-gov- 
erning dominions.*  Cyprtis,  although  nominally  in 
the  dominion  of  Turkey,  is  under  British  adminis- 
tration.* The  imperial  parliament  has  absolute 
power  to  legislate  for  the  whole  and  every  part  of 
the  British  possessions.'  But  it  is  a  rule  of  con- 
struction that  statutes  passed  by  the  imperial  par- 
liament operate  only  in  the  United  Kingdom, 
unless  an  intention  to  make  them  operative  else- 
where in  the  British  possessions  is  manifested  by 
the  act.*  In  accordance  with  this  rule  the  Copyright 


691  c  1369  i  1);  Dorr  v.  U.  S.,  195  U. 
S.  138,  24  SCt  808,  4t  K  ed.  128,  1 
AnnCas   697. 

ea.  22  Op.  Atty.-Qen.  (Griggs) 
268,  269  (where  the  attorney-gen- 
eral said:  "In  my  opinion,  when 
they  shall  have  been  directly  ceded 
by  treaty  to  the  United  States,  and 
such  treaty  duly  ratified  by  the  Sen- 
ate, their  respective  inhabitants  will 
not  be  entitled  to  the  benefit  of  the 
copyright  laws  unless  the  treaty  by 
its  terms  confers  such  right,  or  con- 
gress shall  afterwards  extend  such 
laws  to  the  Inhabitants  of  those 
countries"). 

[a]  "Oosgremi  hM  not  extended 
the  copyright  laws  to  the  niUlpptaMSi 
but  has  enacted  in  setting  up  a  sep- 
arate government  and  Institutions 
for  those  islands,  that  section  1891  of 
the  Revised  Statutes,  extending  the 
Constitution  and  applicable  laws  to 
organized  Territories,  Is  not  to  be  In 
force  in  the  Philippines.^'  Per  Hoyt 
in  2B   Op.  Atty.-Gen.   28.  26. 

93.  See  supra   {   73. 

94.  See  supra  {  73. 

95.  25  Op.  Atty.-Gen.  (Moody) 
179  [overr  22  Op.  Atty.-Gen.  (Griggs) 
2681. 

98.  "Copyright  In  Porto  Rico  and 
The  PhilippineB "  2  Philippine  L.  J. 
268.  See  Act  March  4,  1909  (35  St. 
at  L.  1075  c  820  IS  13,  26.  34.  36). 

97.  2   Philippine  L.  J.   277. 

98.  Act  March  4,  1909  (35  St.  at 
L.  1076  c  320  f  34);  Act  Aug.  24, 
1912   (37  St.  at  L.   512  c   387). 

99.  ZntematlOBal  copyright  see 
Infra  t  453  et  seq. 

1.  That  is,  Elngland,  'Scotland,  Ire- 
land, and  'Wales. 

3.  These  include  all  of  the  Brit- 
ish possessions  other  than  the  Uni- 
ted Kingdom  and  the  Belf-governliig 
dominions. 

3.  "  'Self-governing  dominion' 
means  the  Dominion  of  (Canada,  the 
Commonwealth  of  Australia,  the  Do- 
minion of  New  'Zealand,  the  Union 
of  South  Africa,  and  Newfound- 
land."    1  &  2  Geo.  V  c  46  i  36  (1). 

4.  See  Copyright  Act,  1911  (1  &  2 
Geo.  V  c  46  I  28). 


6.  Graves  v.  Oorrie,  [1903]  A.  C 
496;  Routledge  v.  Low,  U  R.  3  H.  L. 
100;  Black  v.  Imperial  Book  Co.,  I 
Ont.  L.  9  [dlsm  app  6  Ont.  L.  184]: 
Hubert  v.  Mary,  16  Que.  Q.  B-  381 
[affi  29  Que.  Super.  3341;  Ex  p.  Dob- 
son,   12  New  Zeal.  L.  171. 

8.  Graves  v.  Gorrie,  [1903]  A.  C 
496  [dlsm  app  3  Ont.  L.  697  (dism 
app  1  Ont.  L.  809  [dlsm  app  32  Ont 
266])];  Routledge  v.  Low.  L.  R.  3 
H.  L.  100. 

"Statutes  passed  by  the  Imperial 
Parliament  are  to  be  treated  prima 
facie  as  intended  to  apply  to  the 
United  Kingdom  only,  and  that  in 
order  that  they  may  be  held  to  ap- 
ply to  the  colonies  as  well,  there 
must  be  upon  their  face  express  lan- 
guage shewing  an  intention  that  they 
should  be  so  applied."  Graves  t. 
Gorrie,  1  Ont.  L.  809,  318. 

"A  reference  to  the  various  Copy- 
right Acts  passed  by  the  LegislRture 
shews  that  whenever  the  area  of  pro- 
tection of  a  copyright  granted  by 
any  of  the  Acts  was  intended  to  in- 
clude the  colonies,  the  Intention  was 
manifested  by  express  words." 
Graves  v.  Oorrie,  3  Ont,  L.  697,  6»8, 
699  rdism  app  1  Ont.  L.  809  (dlsm 
app  32  Ont  266,  and  app  dlsm  (1901) 
A.  C.  496)]. 

"In  Routledge  v.  Low,  L.  R.  3  H.  L. 
100,  Lord  Cranworth,  in  discussing 
that  case,  which  arose  under  the  Act 
6  ft  6  Vict  ch.  45  (Imp.),  said:  "The 
British  Parliament  In  the  time  of 
Queen  Anne  must  be  taken  nrtma  fa- 
cie to  have  legislated  only  for  Great 
Britain,  just  as  the  present  Parlia- 
ment must  be  taken  to  legislate  only 
for  the  tTnited  Kingdom  and  nof  for 
the  colonial  dominions  of  the  Crowa 
It  Is  certainly  w|thln  the  power  of 
Parliament  to  make  laws  for  every 
part  of  Her  Majesty's  dominions,  and 
this  is  done  In  express  terms  by  the 
29  th  section  of  the  Act  now  In  ques- 
tion.' "  Graves  v.  Gorrie.  supra. 

[a]  BMaoa  for  ml*, — "As  to  the 
question  where  must  publication  take 
place,  I  cannot  doubt  that  the  publi- 
cation must  be  In  the  United  King- 
dom.    The  words  in  the  Srd  section 
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,  d«TMapm«mta  and  ohaaces  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Act  of  1842,^  the  Dramatic  Copyright  Act  of  1833," 
which  was  subaequently  extended  so  as  to  include 
the  performing  right  in  musical  compositions,'  the 
International  Copyright  Act  of  1844,'°  and  the  Inters 
national  Copyright  Act  of  1886"  were  of  imperial 
scope  and  conferred  protection  to  copyrights  se- 
cured in  accordance  with  their  tetms  throughout  the 
whole  of  the  British  Empire.^'  On  the  other  hand, 
the  Fine  Arts  Copyright  Act  of  1862,*'  the  engrav- 
ing copyright  acts,"  5ie  Sculpture  Copyright  Act,** 
and  the  Lectures  Copyright  Act*'  did  not  contem- 
plate protection  in  the  colonies,  and  copjnngbt  there- 
under is  accordingly  limited  to  the  United  King- 
dom.*'' Protection  elsewhere  for  these  classes  of 
woite  must  be  obtained  by  compliance  with  the 
local  law  of  the  colony  where  such  pxotection  is 
sought.**  Colonial  legislation,  of  coarse,  confers 
copyright  only  within  the  colony  enacting  it,*"  and 
even    there   it  can   not   prevail  over   inconsistent  I 


imperial  l^islation.^  The  Colonial  Copyright  Act 
of  1847,  commonly  known  as  the  Foreign  Beprints 
Act,**  authorizes  the  Crown,t  by  Order  in  Council,' 
to  suspend  the  prohibition  against  importation  into 
the  colonies  of  works  protected  by  an  imperial  copy- 
right, where  such  colonies  make  satisfactory  pro- 
visions for  the  protection  of  the  rights  bf  the 
owner  of  the  British  copyright.  Various  colonies 
took  advantage  of  this  act  and  foreign  repiinte 
were  permitted  to  be  imported  into  such  colonieb 
notwithstanding  they  were  the  subject  of  an  im- 
perial copyright.^  In  practice,  the  proteotioA 
afforded  the  British  owner  has  pi^ov^  wholly 
illusory.^ 

The  act  of  1911,  which  is  the  present  law,  except 
such  provisions  as  are  expressly  restricted  to  the 
United  Kingdom,^  runs  throughout  the  whole .  of 
the   British   possessions   except   the  self-governing 


are.  'every  book  which  shall  be  pub- 
lished,' without  saying  where;  but  it 
would  be  very  inconsTstent  with  the 
usual  practice  of  the  Imperial  Par- 
liament to  create  a  system  of  copy- 
right  law  for  all  the  colonies  and  de- 
pendencies in  the  empire,  many  of 
which  have  representative  Institu- 
tions of  their  own,  without  any  con- 
sultation with  those  colonies  or  de- 
pendencies, and  without  any  consid- 
eration whether  a  uniform  and  arbi- 
trary system,  such  as  that  introduced 
by  this  Act,  Would  be  suitable  to  the 
varied  circumstances,  states  of  civ- 
ilisation, and  systems  of  Jurispru- 
dence and  judicature  in  these  differ- 
ent colonies  and  possessions."  Rout- 
ledge  V.  Low,  L.  R.  3  H.  L.  100,  108 
(per  Liord   Chancellor  Cairns). 

7.  St  5  &  6  Vict.  c.  45  i  29  (pro- 
vidlng:  "This  Act  shall  extend  to 
the  United  Kingdom  of  Great  Brit- 
ain and  Ireland,  and  to  every  Part 
of  the  British  Dominions");  Rout- 
ledge  v.  Low,  L.  R.  a  R  L.  100; 
.  Black  v.  Imperial  Book  Co.,  8  Ont.  L. 
9  [dlsm  app  6  Ont.  L.  1841;  Smiles 
V.  Belford,  28  Grant  Ch.  (U.  C.)  690 
tapp  dism  1  Ont.  A.  4361;  Morang 
v.  Publishers'  Syndicate.  32  Ont.  393; 
MacMlUan  v.  Kh&n  Bah&dur  Sham- 
sul  Ulama  M.  Zaka.  [1895]  19  Indian 
U   R.    (Bombay)   557. 

"The  original  copyright  Act,  8 
Anne  ch.  19,  protected  oie  copyright 
in  books  granted  by  that  Act  through- 
out Great  Britain  only.  The  Act,  41 
Oeo.  III.,  ch.  107  (Imp.),  extended 
the  area  of  protection  throughout  the 
whole  of  the  United  Kingdom  and 
the  British  dominions  in  Europe;  and 
the  Act,  64  Oeo.  III.  ch.  169  (Imp.), 
extended  the  area  of  protection  over 
the  whole  of  the  British  dominions. 
These  Acts  were  repealed  by  the  Act 
5  A:  6  Vict.  ch.  46  (Imp.),  which  by 
sec.  29  provided  that  it  should  ex- 
tend to  Great  Britain  and  Ireland, 
and  to  every  part  of  the  British  do- 
minions." Graves  v.  Qorrle,  3  Ont. 
L.  697,  699  [dlsm  app  1  Ont.  L.  309 
(dlsm  app  82  Ont.  266,  and  app  dism 
[1903]    A.   C.   496)]. 

"The  second  question  I9  as  to  the 
area  over  and  through  which  protec- 
tion is  granted  by  the  Act;  and  I 
cannot  doubt  that  this  area  is  thb 
whole  of  the  British  dominions.  The 
original  Copyright  Act,  the  8  Anne, 
c.  19,  protected  copyright  through- 
out Great  Britain.  'The  41  <3eo.  3,  c 
107,  extended  this  protection  over 
the  whole  of  the  United  Kingdom, 
and  the  British  dominions  in  Europe. 
The  64  Geo.  3,  c.  156,  extended  the 
protection  still  farther  over  the 
whole  of  the  British  dominions.  And 
the  16th  section  of  the  present  Act 
repeats  in  substance  the  same  area 
for  the  purpose  of  protection."  Rout- 
ledge  V.  Vow,  L.  R.  3  H.  L.  100,  110 
(per  Lord  Chancellor  (Talrns). 

«.  St.  8  &  4  Wm.  IV  c  16  I  1 
(which  conferred  the  exclusive  per- 
forming right  "In  any  Part  of  the 
United  Kingdom  of  Great  Britain 
and    Ireland,    in    the    Isles   of   Man, 


Jersey,  and  Guernsey,  or  in  any 
Part  of  the  British  Dominions") ; 
LJebler  v.  Harkins,  (U.  S.)  1  East 
LR  157;  Carte  v.  Dennis,  6  Terr.  L. 
30:  Ex  p.  Dobson,  12  New  Zeal.  L.  171. 
The  Act  granting  copyright  In 
dramatic  literary  property,  3  Will. 
TV.  ch.  15  (Imp.),  gave  protection 
throughout  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Isles 
of  Man,  Jersey,  and  Guernsey,  and 
every  part  of  the  British  dominions." 
Graves  v.  Qorrle,  3  Ont.  L.  697,  699 
[dism  app  1  Ont.  L.  309  (dism  app 
32  Ont.  266,  and  app  dism  [1903]  A. 
C.    496)1. 

».     St.  5  &  6  Vict,  o  45  t  20. 

10.  St.  7  &  8  Vict,  c  12;  Ex  K 
Dobson.   12  New  Zeal.  L.   171. 

11.  St.  49  &  50  Vict,  c  33;  Hubert 
V.  Mary,  16  Que.  K.  B.  381  (aff  29 
Que.   Super.   334]. 

IS.    See  cases  supra  notes  7-11. 

13.  St  26  &  26  Vict  c  68;  Graves 
V.  Gorrle,  [1903]  A.  C.  496  [dlsm  app 
3  Ont.  L.  697  (dism  app  1  Ont  L. 
309  [dlsm  app  32  Ont  266])];  Tuck 
V.  Priester.   19  Q.  B.  D.   629. 

14.  Engraving  Copyright  Act,  1734 
(8  Geo.  II  c  18):  ESngravlng  Copy- 
right Act   1767    (7   Geo.  Ill  c  88). 

The  Acts  granting  copyright  in 
engravings  and  similar  works  of  art, 
8  Geo.  If.  oh.  13,  7  Geo.  III.  ch.  38, 
and  17  Geo.  III.  ch.  67,  did  not  ex- 
tend the  area  of  protection  beyond 
Great  Britain  until  the  Act  6  &  7 
"Win.  IV.  ch.  69  (Imp.),  extended  the 
area  of  protection  to  Ireland." 
Graves  v.  (Jorrie,  3  Ont  L.  697,  699 
[dlsm  app  1  Ont  L.  309  (dism  app  32 
Ont  266,  and  app  dism  [1903]  A.  C. 
496)]. 

IB.  Sculpture  Copyright  Act,  1814 
(64   Geo.   Ill  c  66). 

"The  Act  granting  copyright  in 
sculpture.  38  Geo.  III.  ch.  7  (Imp.), 
did  not  extend  the  area  of  protection 
beyond  Great  Britain  and  the  Act 
54  Geo.  HI.  ch.  66  (Imp.),  did  not 
extend  It  beyond  the  United  King- 
dom." Graves  c.  Oorrie,  3  Ont.  L. 
697,  699  [dlsm  app  1  (int  L.  809 
(dlsm  app  32  Ont.  266,  and  app  dism 
[1903]   A.   C.   496)1. 

le.  "  The  Act  granting  copyright  In 
lectures,  5  &  6  Will.  IV.  ch.  66  (Imp.), 
did  not  extend  the  area  of  protection 
beyond  the  United  Kingdom."  Graves 
v.  Gorrie,  3  Ont  L.  697,  700  [dtsm 
app  1  Ont  L.  309  (dlsm  app  32  Ont 
266,  and  app  dlsm  [19031  A.  C.  496)]. 

17.  See  supra  notes  13-16. 

18.  See  cases  supra  notes  13-16. 

19.  Routledge  v.  Low,  L.  R.  3  H. 
L.  100;  Ex  p.  Dobson,  12  New  Zeal. 
L.  171. 

ao.  Hubert  v.  Mary,  16  Que.  K.  B. 
381 ;  Ex  p.  Dobson,  12  New  Zeal.  L.  171. 

[a]  HMonalsteiBl  InrlaUtloB. — "As 
already  stated,  the  contention  on  be- 
half of  this  right  is  based  on  the 
fact  that  'The  [English]  International 
Copyright  Act,  1844,'  Is  not  referred 
to  in  the  3rd  section  of  the  New 
Zealand  Act.  But  undoubtedly  that 
Act  has  force  throughout  the  Brit- 
ish dominions;  Its  very  terms  show 


it  to  be  so;  section  9  of  'The  Inter- 
national  Copyright  Act,  1884,'  exr 
pressly  provides  that  it  shall  apply 
to  every  British  possession  as  if  ft 
were  part  of  the  United  Klngdony 
It  Is  true  that  the  New  Zealand 
Legislature  would  be  within  Its 
powers  if  It  conferred  a  right  befyond 
what  was  conferred  by  the  English 
Copyright  Acts;  it  could  not  detract 
from  rights  conferred  by  the  EngllsA 
Acts,  nor  relieve  m>m  penalties  or 
liabilities  imposed  by  those  Acts,  it 
the  New  Zealand  Legislature  were  t» 
say.  We  will  confer,  within  Ne^^ 
Zealand,  an  exclusive  right  of  repre- 
sentation on  the  author  qt  a  drar 
matlc  work  though  it  may  have  been 
represented  in  a  foreign  country  be« 
fore  It  was  first  represented  in 
New  Zealand,  I  apprehend  such  legr 
Islatlon  would  not  be  repugnant'  16 
legislation  of  the  United  Kingdom,  tn 
force  in  New  Zealand.  The  English 
Copyright  Acts,  including  'the  Drti-i 
matlc  Literary  Property  Act  of  ,Wi;lr 
liam  IV.,  while  conferring  an  l^ng^ 
lish  copyright  with  rights  beyond 
the  United  Kingdom,  do  hot  brevant 
a  Colonial  Legislature  from  so  ei^- 
acting  that  authors,  though  unable 
to  satisfy  the  conditions  wfileh 
would  enable  them  to'galn  in  the 
colony  the  English  copyright,  may 
nevertheless  gain  in  the  colony,'  'on 
such  terms  as  the  Colonial  Va^SW- 
ture  may  prescribe,  a  right  slmlfar 
to  what  they  might  have  gained  up- 
der  the  £3ngllsh  Acts  had  they 'b^eil 
able  to  satisfy  the  cetiditlons :  re- 
quired under  the  English  Acts."  '  Six 
p.  Dobson,   12  New  Zeal.  L.  171,  180) 

81.     St  10  &  11  Vict  C  98.  ■  • 

sa.  Morang  v.  Publishers'  SyndW 
cate,  32  Ont  393;  Coplnger  Copyright 
(Bth  ed)  p  333;  MacGHlivray  Copy<- 
right  p  187.  See  also  Infra  I  78  text 
and  notes  62-67. 

[a]  Th«  objaot  of  '^iIb  atetaU  <waii 
.to  enable  the  people  in  the  eotonie^ 
to  obtain  books  cheaper  than  they 
could  Import  them  fronj  England.  It 
was  impracticable  for  the  British 
proprietor  to  publish  a  cheap  colo- 
nial edition  because  he  could  not  pre'' 
vent  Importation  of  such  edition  Into 
Great  Britain.  Coplngep  C^yright 
(Bth  ed)  p  333;  MacGHlivray  Copy- 
right p  187.  ■         ■ 

23.     Birrell  Copyright  p  315  et  aeq. 

"Altogether  twenty  colonies  have 
taken  advantage  of  this  Act.  It  has 
been  found,  however,  that  the  pro' 
tecting  provisions  aY-e  of  little  -value, 
and  that  the  duties  which  arelsikp- 
posed  to  be  levied  on  foreign  're- 
prinu  for  the  benefit  of  the/  British 
author  are  continually  evaded,  and 
the  colonies  under  the  Foreign  Re- 
prints Act  are  overrun  with  foreign 
reprints  of  popular  books  whlohf 
coming   in   practically   free   of   duty, 


make  the  authors'  copyright- in- such 
colonies  absolutely  value|e 


iless."    Mac- 


GHlivray Copyright  o  187. 

a^  'These  are  only  the  provisions 
relating  to  summary  remedies.  St, 
1*2  Gteo.  V  c  46  ti   11-11, 
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dominioha,*'  as  to  which  special,  and  somewhat 
complicated,  provisions  are  made.^  Accordingly, 
A  copyright  obtained  under  the  act  of  1911  affords 
piioteation  in  the  United  Kingdom  and  all  British 
oolonies  other  than  the  self-governing  dominions,^ 
and  by  order  in  council  the  act  may  be  extended 
-with  like  effect  to  British  protectorates  and  to 
-Cyprus,  subject  to  the  provisions  of  the  order.^ 
It  has  been  so  extended  as  noted  below.^  The  legis- 
:latnre  of  any  British  poseession  to  which  the  act 
extends  may  modify  or  add  to  any  of  its  provisions, 
-bnt  except  so  far  as  such  modifications  and  addi- 
tions relate  to  procedure  and  remedies,  they  apply 
only  to  works  whose  authors  were,  at  the  time  of 
making  the  work,  resident  in  the  possession,  wd  to 
works  first  pubished  in  the  possession.'" 

Self-governing  domiiiiona.  The  act  of  1911  does 
not  extend  to  any  of  the  self-governing  dominions,'^ 
unless  declared  by  the  l^slature  of  that  dominion 
to  be  in  force  therein  either  without  any  modifi- 
cations or  additions,  or  with  such  modifications  and 
additions  relating  exclusively  to  procedure  and 
ranedies  or  necessary  to  adapt  the  act  to  the  cir- 
onmstances  of  the  dominion,  as  may  be  enacted  by 
the  legislature  of  such  dominion.^'  But  in  any  self- 
governing  dominion  to  which  the  act  does  not  ex- 
tend, all  the  former  statutes  repealed  by  the  act 
continue  in  force  so  far  as  operative  in  that  do- 
minion." The  dominion  legislature  may  at  any  time 
l«peal  as  to  such  dominion  all  or  any  copyright  stat- 
utes, including  the  act  of  1911,  saving  existing 
jrights;  on  such  repeal  of  the  act  of  "1911,  or  of  any 
part  thereof,  by  a  dominion,  such  dominion  ceases 
to  be  a  dominion  to  which  such  act  extends."*  Where 
the  local  legislation  of  a  self-governing  dominion 
grants  to  nonresident  British  subjects,  and  to 
foreigners  resident  in  such  parts  of  the  British 
(dominions  to  which  the  act  of  1911  extends,  rights 
"anhstantially  identical"  with  those  conferred  by 
that  act,  on  certificate  to  that  effect  by*  the  secre- 


35. 

98. 

■    87. 

p  m 

'    Mi 
09, 


See  supra  note  8. 

fiee  Infra  text  and  notes  Sl-37. 

Coplnger   Copyright    (Eth    ed) 


St  1  A  v2  Geo.  V  c  46  t  88- 
Order  of  June  24.  1912  (stat- 
utory Rules  and  Orders  [1912]  No. 
912)  provides:  "The  Copyright  Act, 
1911,  shall  apply  to  Cyprus,  ajid  to 
the  followfaig  territories  under  His 
Majesty's  protection,  namely,  the 
Bedtuanaland  Protectorate,  Bast  Af- 
rica Protectorate,  Gambia  Protector- 
ate, Gilbert  and  Ellice  Islands  Pro- 
teclorate.  Northern  Nigeria  Protec- 
torate, Northern  Territories  of  the 
Gold  Coast,  Nyasaland  Protectorate, 
Northern  Rhoaesia,  Southern  Rho- 
desia, Sierra  Leone  Protectorate, 
Somallland  Protectorate,  Southern 
Nigeria  Protectorate,  Solomon  Isl- 
ands Protectorate,  Swasiland,  Ugan- 
da Protectorate,   and  Weilialwei. 

30.  St.  1  &  2  Geo.  V  c  46  f  27. 

31.  See  supra  note  3. 

33.    £t  1  &  2  Geo.  V  c  46  I  25(1). 

S3.  St.  1  &  2  Geo.  V  c  46  tt  26(2), 
36.    See  cases  infra  I  78,  notes  E0-5S. 

a*.  St.  1  &  2  Geo.  V  c  48  :  26(1). 
.  [a]  Xha  old  statntM  have  aot 
1M«&  rspaalsA  by  any  colony. 

3a.     St.  1  &  2  Geo.  V  c  46  :  25(2). 

la]  Tbe  objsot  of  this  proTlnoB 
is  to  enable  a  self-governing  domin- 
ion to  discriminate  against  the  cit- 
izens of  foreign  countries,  and  to 
prevent  importation  into  the  colony 
of  tlieir  worlcs  notwithstanding  they 
are  covered  by  British  copyright. 
C!opinger  Copyright  (6th  ed.)  pp 
386,  386. 

«&     St.  1  &  2  Geo.  V  c  46  I  26(3). 

37.     See  infra  Si   157-160. 
.    88.    OrowB  colonies  aaA  protsoto- 


tates  see  supra  I  77. 

See  supra  i  77. 
i  77. 


40,  See  supra   .      . 

41.  Imperial  Booli  Co.  v.  Blaclc,  36 
Can.  8.  C.  488  [dism  app  8  Ont.  L.  9 
(dlsm  app  6  Ont.  L.   184)]. 

[a]  <4Koliiaiv*>'  powwr  ooastmsd. 
— (1)  "But,  as  it  is  now  generally 
known,  the  word  'exclusive'  was  em- 
ployed to  show  tliat  the  provincial 
legislatures  have  no  right  whatever 
to  legislate  on  copyright,  while,  at 
the  same  time,  it  has  no  reference 
whatever  to  the  supremacy  of  the 
Imperial  Parliament.  A  last  observa- 
tion: we  are  dealing  here  with  an 
international  question,  and  the  Im- 
perial Parliament,  in  questions  of 
this  nature,  legislates  for  all  the 
colonies.  To  decide  otherwise  would 
be  tantamount  to  declaring  the  col- 
onies to  be  independent  countries." 
Hubert  v.  Mary,  15  Que.  K.  B.  381, 
384.  (2)  "We  are  unanimously  of 
opinion  that  the  conclusion  at  which 
the  majority  of  the  Court  of  Appeal 
arrived  is  the  correct  one,  and  that 
the  appeaJ  should  be  dismissed  with 
costs.  In  BO  deciding,  however,  we 
wish  to  state  that  we  express  no 
opinion  one  way  or  the  other  upon 
the  question  as  to  whether  Smiles  v. 
Belford,  1  Ont.  A.  436,  was  rightly 
decided'.  It  is  still  open  for  discus- 
sion as  to  whether  the  Parliament  of 
Canada,  having  been  given  exclusive 
jurisdiction  to  legislate  upon  the 
subject  of  copyright,  may  not,  by 
virtue  of  that  Jurisdiction,  be  able  to 
override  Imperial  legislation  antece- 
dent to  the  British  North  America 
Act,  1867.  The  Court  of  Appeal 
were,  of  course,  right  in  referring 
to  that  case  and  in  following  it  as 


taiy  of  state,  such  dominion  is  to  be  treated  as  if  it 
were  one  to  which  the  act  extended."  Where  the 
4ocal  law  of  a  self -governing  dominion  grants  "ade- 
quate protection"  within  the  dominion  for  the 
works  of  nonresident  British  subjects,  the  benefit 
of  the  Imperial  Act  may  be  extended  to  authors 
resident  in  such  dominion,  and  to  works  first  pub- 
lished in  that  dominion  by  an  order  of  the  king 
in  council,  to  the  extent,  and  on  the  conditions, 
specified  in  such  ord^.  Such  order  confers  no 
rights  in  the  self-governing  dominion,  but  the  gov- 
ernor in  council  of  a  self-governing  dominion  may 
by  like  order  confer  like  rights  in  that  dominion.** 
These  provisions  establish  ^tween  the  self-govern- 
ing dominions  and  the  home  government  a  scheme 
of  reciprocal  copyright  protection  much  like  that 
established  by  the  international  provisions  in  the 
statutes  of  the  United  States." 

[i  78]  b.  Oolonial  Oopyright"— (1)  Ganada. 
Since  Canada  has  not  yet  declared  the  British  Act 
of  1911  to  be  in  force,  it  does  not  extend  to  Canada,'* 
but  for  the  same  reason  the  former  English  copy- 
right acts  of  imperial  scope  are  not  repealed  and  are 
etill  in  force  as  to  Canada.^  The  British  North 
America  Act  of  1867  confers /on  the  dominion  parlia- 
ment, as  distinguished  from  the  provincial  legisla- 
tures, exclusive  power  to  legislate  on  the  subject  of 
copyright  in  the  Dominion  of  Canada,"  subject  of 
course  to  the  paramount  power  of '  th6  imperial 
parliament.*'  This  act  did  not  abrogate  or  repeal 
prior  imperial  copyright  legislation  applicable  to 
the  colonies.**  In  1875  a  copyright  act  was  passed 
quite  similar  in  form  to  the  former  United  Stateg 
statute.  This  statute,  as  amended,  is  still  in  force, 
and  is  the  fundamental  copyright  law  in  Canada.** 
This  act  was  confirmed  by  the  imperial  parliament 
in  an  act  known  as  the  Canada  Copyri^t  Act  of 
1875,*'  but  such  confirmatory  act  did  not  operate  as 
a  repeal  of  prior  imperial  copyright  statutes  appli- 
cable to  Canada,  nor  substitute  the  Canadian  act 

one  of  its  own  previous  decisions, 
but  we  are  not  so  bound,  and  we 
wish  to  leave  the  question  open  so 
far  as  this  court  is  concerned.  Im- 
perial Book  Co.  v.  Black,  35  On.  S. 
C    488 

43.  Hubert  v.  Mary,  16  Que.  K.  B. 
381. 

[a]  xilw  iBVMlal  VuHamaat  Is 
svprema.  The  expression  'exclusive.* 
In  the  British  North  America  Act.  in 
the  section  referring  to  copyri«;ht 
does  not  deprive  the  Imperial  Parlia- 
ment of  the  right  of  legislating  on 
the  same  subject  in  so  far  as  Canada 
is  concerned.''  Hubert  v.  Mary,  16 
Que.  K.  B.  381,  383. 

43.  Black  v.  Imperial  Book  C^o..  8 
Ont.  L.  9  [dlsm  app  5  Ont.  I..  184. 
end  app  dlsm  3S  C^n.  S.  C.  488  (leave 
to  app  to  Privy  Council  den  21  T.  L. 
-     -.0)]. 


R.  54 
44, 
46. 


Can.  Rev.  St.   (1906)   c  70. 
St.  38  and  39  c  53. 


The  former  Copyright  Act  of  1872, 
was  disallowed  by  the  Imi>erial 
authorities,  because  it  was  in  con- 
flict with  Imperial  legislation.  But 
in  the  notification  of  disallowance. 
Lord  Carnarvon  recognised  the  con- 
stitutional position  that  the  Parlia- 
ment of  Canada  under  the  B.  N.  A 
Act,  had  powerto  deal  with  Colonial 
copyright  within  the  Dominion,  and 
intimated  his  hope  that  a.  measure 
would  be  passed  which,  while  pre- 
serving the  right  of  tlie  o'wner  of 
copyright  works  in  the  United  King- 
dom and  Ireland,  would  give  etTect 
to  the  views  of  the  C^anadian  Gov- 
ernment and  Parliament:  Canada 
Sessional  Papers,  1876,  vol.  vliL 
No.  28.  The  outcome  of  these  nego- 
tiations    is     to     be     found     in     tht 


For  later  oaiMS,  davalopniaats  and  changaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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for  the  Copyright  Act  of  1842.**  The  more  im- 
portant provisions  of  the  Canadian  statute  are 
noticed  in  other  connections."  Copyright  pro- 
tection in  Canada  may  be  obtained  by  those  en- 
titled thereto**  by  complying  with  the  conditions 
of  this  act.**  But  protection  may  also  be  secnred 
by  obtaining  a  copyright  nnder  the  Copjnnght 
Act  of  1842,  in  the  case  of  books,***  or  imder  the 
dramatic  and  mnsical  eop3nright  acts,  in  the  case 
of  dramatic  or  mnsical  performing  ru^hts,**  for 
these  acts  extended  to  the  colonies  and  were  not 
confined  to  the  United  Kingdom."    In  these  eases 

present  Act,  passed  In  1875,  and 
ratified  by  the  Imperial  Statute  the 
»aine  year,  38  and  39  Vict.  ch.  S3. 
There  is  a  clause  in  this  English  Act 
providing  that  Canadian  reprints 
under  the  Dominion  Act  of  1876,  shall 
not  be  Imported  Into  the  United  King- 
dom unless  by  or  with  the  authority 
of  the  BnicliBb  copyright  owner 
(sec.  4).  That  appears  to  be  In 
some  sense  the  converse  of  the  pro- 
vision now  in  question  In  the  Cana- 
dian Act.  That  severed  from  Its 
connection,  reads  thus:  'Nothing  In 
this  Act  shall  b«  held  to  prohibit  the 
imiK>rta.tion  from  the  United  King- 
dom of  copies  of  such  works  legally 
printed  there.'  But  the  word  'euch,' 
introduces  the  context,  and  limits  the 
proviso  to  cases  where  there  is  an 
existing  or  a  prior  British  copyright. 
In  respect  of  which  the  Canadian  one 
may  t>e  considered  subordinate,  as 
being  in  time  subsequent."  Anglo- 
Canadian  Music  Publishers'  Assoc,  v. 
Suckling.  17   Ont.   139,   241. 


the  copyright  g^iven  by  the  Canadian  and  English 
statutes  is  concarrent,  although  not  coterminous, 
that  under  the  Canadian  statute  being  limited  to 
Canada.**  Where  the  copyrights  under  the  Canadiaii 
and  English  acts  are  held  by  different  owners,  the 
first  in  point  of  time  confers  the  paramount  rii^t,*^ 
But  protection  in  Canada  for  paintings,  drawings, 
photographs,  engravings,  and  other  artistic  wprics 
can  be  obtained  only  by  compliance  with  the  Canadti 
CopjH'ight  Act,**  because  the  English  statutes  giv- 
ing copyright  in  these  subjects  were  limited  in 
their   operation    to    the    United    Kingdom.*'     Th^ 


46.  Graves  v.  Gorrie,  ri903]  A.  C. 
496;  Smiles  v.  Belford,  23  Grant  Ch. 
(U.  CS  590. 

[a]  nxpos*  aad  eCaet  of  statntor— 
(1)  "There  is  nothing  repugnant  to 
the  6  &  <  Vic.  in  our  Act  of  1876. 
they  may  both  well  stand  together. 
But  It  Is  repugnant  to  the  Order  of 
Her  Majesty  In  Council,  under  the  10 
&  11  Vic,  which  permitted  pirated 
copies  to  be  imported  on  payment'  of 
a  duty,  while  our  Act  says,  if  copy- 
right Is  secured  here  pirated  copies 
shall  not  be  Imported,  and  It  was  on 
this  account  that  an  Act  had  to  be 
obtained  to  confirm  it"  Smiles  v. 
Belford,  23  Grant  Ch.  (U.  C.)  590, 
604  (per  Proudfoot  V.).  (2)  "The 
Canada  Copyright  Act,  1876,  does  not 
'  by  s.  3,  make  the  Canadian  Act  set 
out  in  the  schedule  an  Imperial  Act 
applicable  to  (Canada.  The  section 
simply  removes  a  difficulty  which  had 
arisen  in  Canada  by  reason  of  s.  91 
of  the  British  North  America  Act 
and  some  Orders  In  Council.  Copy- 
right is  placed  by  that  Act  under  the 
Dominion  Leglsiattire;  and,  having 
regard  to  some  Orders  in  Council,  It 
was  doubtful  by  whom  the  Act  in 
the  schedule  should  be  assented  to. 
The  effect  of  the  Act  was  consid- 
ered by  the  Court  of  Appeal  for 
Ontario  in  Smiles  v.  Bedford.  1  Ont. 
A.  436,  and  It  is  plain  from  that  case, 
and  indeed  from  the  Act  Itself,  that 
it  in  no  way  assists  the  plalntlfls." 
Graves  v.  (Jorrte.  (1903]  A.  C.  496, 
499   (per  Lord  Llndley). 

47.  See  infra  ti  162,  234,  242,  338, 
864.  370,  373,  437,  446,  451. 

48.  See  Infra  i  162,  and  generally 
infra  |   144  et  seq. 

Ottlaeiui  of  United  States,  right  to 
obtain  copyright  under  Canadian 
statute  see   Infra   i    162. 

48.     See  Infra  t  234. 

6a  Routledge  v.  Low.  L..  R.  3  H. 
L.  100:  Imperial  Book  Co.  v.  Black, 
21  T.  L.  R.  540  [dlsm  app  8  Ont.  L. 
9  (dlsm  app  5  Ont.  L.  184)1:  Smiles 
V.  Belford.  1  Ont.  A.  436  [dism  app 
23  Grant  Ch.  (U.  C.)  590J:  Morang 
V.  Publishers'  Syndicate,  32  Ont.  893; 
GrUSn  v.  Kingston,  etc.,  R.  Co.  17 
Ont.  660.  666;  Anglo-Canadian  Music 
Pub.  Assoc.  V.  Suckling.  17  Ont.  ZS9 
-rdism  app  27  Que.  Super.  485,  6  Que. 
Pf.  SBlJ^Tlmes  v.  Mall  Printing  Co., 
14  OntWN  627  (Peary's  discovery  of 
the  north  pole) :  Oman  v.  Copp-CIark 
Co.,   1   OntwR'  &4<;  Carte  ▼.   Dennis, 


6   Terr.  L.   30. 

"The  first  question  in  this  appeal 
is  whether  the  Imperial  Copyright 
Act,  6  &  6  Vict.  ch.  45,  is  in  force 
In  Canada,  and  I  agree  with  my 
brother  Street  that  the  question  Is 
settled  in  the  affirmative  by  the  Judg- 
ment of  this  Court  In  Smiles  v.  Bed- 
ford, 1  Ont.  A.  436."  Black  v. 
Imperial  Book  Co.,  8  Ont.  L.  9,  11 
fdlsm  app  6  Ont  L.  184,  and  app 
dlsm  35   Can.   S.  C.  488]. 

[a]  Slmnltanaoiia  pabUoation  In 
the  united  States  and  Bagland  gives 
copyright  protection  in  Canada, 
although  no  Canadian  copyright  Is 
secured  under  the  Canadian  statutes. 
Life  Pub.  Co.  v.  Rose  Pub.,  Co.,  12 
Ont.  U  386,  8  OntWR  28;  Grossman 
V.  Canada  <?ycle  Co.,  -5  Ont.  L.  66, 
1   OntWR  846. 

lb]  SafflstxT  at  Stati<nMra'  KaU 
(1)  is  necessary  to  confer  a  right  to 
sue  for  infringement  of  such  a  copy- 
right.  Morang  v.  Publishers'  Syndi-' 
cate,  32  Ont.  393,  21  CanLTOccNotes 
77;  Times  v.  Mall  Printing  Co., 
14  OntWR  627.  See  also  Infra 
%%  226-231.  (2)  "Stationers'  Hall  is 
still  open  for  registration  In  case  it 
is  desired  to  take  any  action  in 
Canada  by  virtue  of  a  British  copy- 
right, although  such  registration  is 
no  longer  required  for  copyright 
within  the  United  Kingdom.'*^  Copy- 
right  in   Canada,    49    AmLRev   680. 

61.  Liebler  v.  Harklns.  (N.  S.)  1 
EastLR  157:  Carte  v.  Dennis.  6  Terr. 
L.   SO.      • 

"The  Act  61-2  Vic  c.  17  [musical] 
is,  I  think.  In  force  here.  The  Act, 
3  &  4  Wm.  IV.  c.  16,  [dramatic] 
extended  to  Canada  by  '  its  terms, 
and  is  In  force  here  not  by  virtue 
of  the  North-West  Territories  Act, 
That  being  so,  amendments  or 
changes  made  since  1870  are  to  be 
observed  here."  Carte  t.  Dennis.  6 
Terr.   L.   30.   69. 

69.     See  supra  f  77. 

Beqnlramsnts  for  seonrlnff  < 
rlffht  .under  Bncllsli  atatnitea 
Infra  $9   223-233. 

53.  Anglo-Canadian  Music  Pub- 
Ushers'  Assoc.  V.  Suckling,  17  Ont. 
239;  Times  v.  Mail  Printing  Co.,  14 
OntWR  627,  629. 

"Here  we  have  an- example  of  what 
Is  called  Concurrent  Copyright.  The 
Imperial  Act  of  1842  has  already  con- 
ferred Copyright  for  a  (onger  term 
than  twenty-eight  years  within 
Canada  upon  all  books  published  in 
Great  Britain  or  Ireland,  and  yet 
here  we  have  a  shorter  term  created 
by  a  local  act  within  the  limits  of 
the  Dominion.  The  state  of  the 
author  is  Indeed  twice  blessed."  Bir- 
rell   Copyright  p   218. 

"If  they  did  register  there  [In 
England]  they  would  be  entitled  to 
enforce  their  rights  in  Canada. 
Those  rights  would  not  be  so  broad 
as  if  they  had  copyrights  in  Canada, 
and,  therefore,  apparently  our  Ca- 
nadian Parliament  has  provided  that 
the  owners  of  the  Bnglish  copyright 
may  obtain  copyright  in  Canada  un- 
der section  eight  of  our  Act."  Times 
v.  Mail  Printing  Co.,  supra. 

[a]  "In  the  eaa*  of  a  wofk  flrst 
pnblldhed  la  •  Brltlah  poMMSloa, 
where  a  local  law  or  ordinance  gives 
copyright  to  the  author,  the  latter 
Is  entitled  to  copyright  In  the  United 
Kingdom  under  the  International 
Copyright  Act.  1886  (49  A  60  Vict, 
c.  38).  S/  8,  as  well  as  in  such  British 
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see 


possession  under  the  local  Act  or 
ordinance."  8  Halsbury  L.  Ung.  6 
189.  I 

64.  Routledge  v.  Low.  L.  R.  S  H. 
L.  100,  116;  Black  v.  Imperial  B<)ok 
Co..  8  Ont.  L.  9  [dlsm  app  5  Ont.  I}. 
1841;  Smiles  v.  Belford,  23  Grant 
Ch.  (U.  C.)  690  [app  dlsm  1  On<. 
A.  436]. 

"Our  attention  was  called  to  ft 
local  law  of  Canada  with  regard  to 
copyright,  but  it  was  not  contended 
that  it  would  prevent  a  native  ra 
("^nada  from  acquiring  an  EJngflan 
copyright  which  would  -extend  Hy 
Canada  as  well  as  to  all  other  pairts 
of  the  British  dominions,  although 
the  requisitions  of  the  Canadian  law 
had  not  been  complied  with.  It  ■\m 
unnecessary  to  decide  what  would  be 
the  extent  and  effect  of  a  copyrigliit 
in  those  colonies  and  possessions  of 
the  Crown  which  have  local  laws 
upon  the  subject.  But  even  If  tJap 
statute  of  6  &  6  Vict,  applies  at 
all  to  that  case,  I  do  not  see  hoW 
such  a  copyright  can  extend  beyoml 
the  local  limits  of  the  laW  wMcn 
creates  It."    Routledge  y.  Low.  sunra.  - 

66.  Anglo-Canadian  UuSlc  pub- 
lishers' Assoc  V.  Suckling,  IT  Ont. 
289,  241,   248.  ,f  , 

"A  very  clear  distinction  IB  to  .be 
observed  In  this  Act,  R.  8.  C  Bh. 
62,  between  works  which  are  of  prirtr 
British  copyright,  and  those  wli^ch 
are  of  prior  Canadian  Copyright. 
If  there  la  prior '  British  cavf^ 
right,  and  thereafter  Clanadtan  copy- 
right Is  obtained  by  piroductlon  <tt 
the  work,  then  by  section  6,  thMt 
local  copyright  is  subject  to  be  In)- 
vaded  by  the  importation  of  lawfiil 
British  repofts  [reprints].  But'  If 
the  Canadian  copyrlgnt  Is  flrst  onlhe 
part  of  the  author  or  his  atoignA, 
then  under  section  4  the  tnonopoly 
If.  secured  from  all  outside'  Impor- 
tation.'* Anglo-C:anadian  MuBlo  Puli- 
Ushers'  Assoc,  v.  Suckling,  supra,  l 

"Very  different  was  the  questloh 
agitated  in  Smiles  v.  Belford,  28 
Grant  Ch.  (U.  C.)  590.  There  thb 
owner  of  the  British  copyright  sQUgfit 
to  restrain  the  unauthorised  us«  Of 
his  °  work  In  Canada,  no  Oanadlah 
copyright  being  Involved.  But  hort> 
the  British  authors  before  publication 
or  copyright  In  Kngland,  assign  fh<Ur 
right  in  the  work  over  C^ahatttlin 
territory,  upon  which  a  ni;rfMt 
Canadian  copyright  is  obtained  drlor 
to  publication  or  copyright  In  VMt- 
land.  My  reading  of  the  A«t  is  ntioh 
as  to  prote6t  fully  this  Calonlsl 
copyright.  It  does  not  purport  to  ttt- 
hlbit  dealers  in  Bngland  from  aell- 
ing  to  whom  they  will;  but  If  tile 
purchasers  seek  to  Introduce  [the 
copies  so  purchased  into  Canada, 
then  the  Act  applies,  and  rightly 
so,  as  against  an  Bnglish  author  who 
has  previously  parted  with  his  rights 
in  Onada,  and  all  taking  under  aim 
in  England.:'  Anglo-C!anadtan  Music 
Publishers'  Assoc.  v.  SnckUng, 
supra.  . 

68.  Graves  v.  Gorrie,  IISMI  A.,  C. 
496.  600  [dlsm  app  8  <^t  L.  697 
(dlsm  app  1  Oat.  L.  IM  (dlsm  app 
32   Ont.    266])].  .< 

"The  short  result  is  that  those 
whtf  want  copyright  in  Canada  for 
paintings,  drawings,  and  irftotograpks 
must  obtain  such  copyright  by  com- 
plying with  the  laws  oi'  ,that 
country."    Graves  v.  Oorrle,  supra., 

6V.    See  supra  I,  .It.  .„- \ 
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Inteniiational  Coprright  Act  of  1886  (Imp.)  is  in 
force  in  Canada,  and  brings  into  operation  there 
■Hut  original  Berne  Convention,"  as  modified  by  the 
'Additional  Act  of  Paris."  Accordingly  compliance 
n^ith;  the  conditions  and  formalities  of  the  country 
'«hbre  &  literary  work  is  first  produced,  if  it  is  a 
.eonintiy  belonnng  to  the  copyright  union,  confers 
copyright  in  Canada  without  compliance  with  the 
Canadian  statute.*^ 

'  Foreign  repiints.  Canada  at  one  time  took  ad- 
■'vadtage  of  the  Foreign  Reprints  Act,*"  and  during 
.  thkt  period  importation  into  Canada  of  unauthorized 
foreign  .  reprints  of  works  protected  by  English 
■ipbpyright  was  not  illegal.*'  The  full  effect  o{  the 
Foreign  Beprints  Act  was  to  permit  importation ;  it 
did  i)ot  permit  reprinting  within  the  dominion.** 
The  collection  of  duty  on  imported  reprints  for  the 
benefit ,  of  the  copyright  proprietor  was  discon- 
tinued ^y  the  Canadian  Tariff  Customs  Act  of 
1894,**  and  since  that  time  the  prohibition  against 
importation  has  been  operative."*  The  Imperial 
.Customs  Act  of  1876  requiring  notice  to  the  customs 
officials  when  it  is  desired  to  prevent  importation 
jQt  reprints  does  not  apply  to  Canada.*' 

[i  79]  (2)  South  African  Union.  The  act  of 
1911  has '  not  as  yet  been  made  operative  in  the 
South  African  Unibn,  and  consequently  the  re- 
.bealed  imperial  statutes  are  in  force  and  govern 
unptaial  copyright;**  The  same  considerations  are 
jtfkpUcable  here  as  in  the  case  of  Canada.**  Local 
'fopyiig^t  in  Cape  Colony,  Natal,  and  the  Transvaal 


is  governed  by  the  statutes  of  these  respective  col- 
onies.'* The  Orange  Free  State  has  no  legisUtioa 
on  the  subject  of  copyright." 

[$  80]  (3)  Newfoandlaad.  Newfoundland  has 
accepted  the  act  of  1911,  which  is  aeeordisgly 
operative  there."  It  has  also  adhered  to  t^e  Berlin 
Convention  and  is  therefore  part  of  the  Interna- 
tional Copyright  Union  as  from  July  1,  1912." 

[$  81]  (4)  Anstnlia.  Australia  has  declared 
the  British  act  of  1911  to  be  in  force  as  from  July 
1, 1912,'*  with  modifications  applicable  to  Australian 
authors  and  works.'"  By  order  in  council  Australia 
has  adhered  to  the  Berlin  Convention,  and  is  a  mem- 
ber of  the  International  Copyright  Union.'* 

[$  82]  (6)  New  Zealand.  New  Zealand  has  passed 
a  copyright  act,"  and  while  it  does  not  accept  the 
British  act  of  1911,  it  does  grant  "adequate  pro- 
tection" to  British  subjects,  and.  therefore  it  comes 
under  the  provisions  of  that  act  as  to  reciprocal 
protection  between  the  self-governing  dominions 
inter  sese  and  with  the  mother  country  subject  to 
the  issuance  of  the  necessary  orders  in  council." 
New  Zealand  has  also  adhered  to  the  Berlin  Con- 
vention, and  is  a  party  to  the  International  Copy- 
right Union  as  from  April  1,  1914."  Formerly  New 
Zealand  had  local  copyright  acts,**  and  the  British 
imperial  acts*^  also  extended  to  New  Zealand." 

U  83]  (6)  India.  The  Copyright  Act  of 
1842  formerly  extended  to  India,^  but  as  India 
is  not  one  of  the  self-governing  dominions,**  the 


.   OS.    Hubert   v.   Mary,   16  Que.   K. 
B.  SS^i 

fiitematloiial   eopyzlgM   see   infra 
I  4S6  et  seq^ 

XtxHSi  BtetMi  see  Infra  |  464. 
,;   AB.    See  infra  I  465. 

"Upon  the  formation  of  the  Inter- 

fitional  Copyright  Uniofa  under  the 
erne.  .  Convention  of  1887,  Great 
rltain  sought  and  obtained  the  con- 
:aent  of  all  her  eelf-governlne  pos- 
■essions  to  accept  the  Convention  on 
■their  behalf.  Canada's  consent  was 
given  on  the  express  condition  that 
■he  should'  be  free  to  withdraw  from 
the  Union  at  any  time,  and  she  has 
Jiince  repeatedly  urged  the  Imperial 
authorittes  to  give  the  .  required 
notice  of  her  denunciation,  but  this 
they  haye  refused  to  do.  Canada 
.uierefore-  remains  an  unwilling 
member'  of  the  Union  and  bound 
tar  the  provisions  of  the  International 
'Copyright  Act  passeS  in  order  to 
'give  effect  to  the  Convention 
ifihroughout  the  Empire."  Copyright 
in  Canada,  49  AmLRev  67B,  678. 
.  <^he  Dominion  of  Canada  and  the 
.Union  of  South  Africa  continue  sub- 
,Ject  to  the  Berne  Convention,  1886, 
■  kdA  the  Additioital  Act  of  Paris,  1896, 
•until' Oreat  Britain,  has  acceded  oh 
their  behalf  to  the  Berlin  Convention, 
'iSoe."  Robertson  Copyright  (Suppl. 
'19tS)  p  17.  To  same  efTect  Coplnger 
/Okpyright  (6th  ed>  p  338. 
i^lb.-  Uaxf  v.  Hubert,  16  Que.  K. 
'B    381.' 

'''[a]  ■'Th»  SerUa  Oonventfam  which 
'revised   the   Convention   of   Berne   Is 

•  iibt  in   force  in  Canada,,  because   the 
'  imperial  act  Of  1911,  and  the  orders 

in  council  issued  thereunder,  which 
■put  the  convention  In  force,  do  not 
■extb'nd  tb'  self-governing  dominions. 
'See' supra  I  77.  See  also  orders  In 
council  of  June  24,  1912,  and  of 
Pebr.i  a;  ■  1918  (relating  to  United 
t  States). 

•  «!.''  Hubert   V.    Mary,    16   Que.    K. 
B.  381,  388   [aff  29  Que.  Super.  334], 

•• "  "It  '4»  ■  cleart  to  this  Court  that 
••eopyrifht' obtained  by  a  foreigner  in 
'«»'0«rilr"«o<mtry,  If  It  Is  a  party  to 
•tKM  lOortVentiOB  of  Berne,  protects 
'Him  through  the  British  Empire  with- 


out the  formality  of  any  registration. 
It  cannot  be  seriously  pretended  for 
a  moment  that  once  foreign  authors 
are  exempt  from  the  formalities  re- 
quired for  British  authors  In  Great 
Britain,  those  authors  should  be 
obliged  to  fulfill  In  the  Colonies  of 
Great  Britain  the  formalities  pro- 
vided in  the  laws  of  each  of  those 
colonies.  Any  such  pretension  is 
against  the  spirit  and  letter  of  the 
Convention  of  Berne.  Any  such  pre- 
tension would  place  the  colonies  of 
Great  Britain  In  a  more  favorable 
position  than  Great  Britain  herself; 
In  Itself  an  absurd  conclusion. 
Finally,  any  such  pretension  Is  de- 
stroyed by  the  formal  texts  of  the 
English  statutes."  Hubert  v.  Mary, 
supra. 

aa.  See  supra  i  77  text  and  notes 
21-23. 

03.  Morang  v.  Publishers'  Syn- 
dicate, 32  Ont.  393,  21  CanLTOcc 
Notes  77  (giving  the  history  of  leg- 
islation on  this  subject) ;  Smiles  v. 
Belford,  23  Grant  Ch.  (U.  C.)  690 
(app  dlsm   1   Ont.  A.   436]. 

64.  Smiles  v,  Belford,  23  Grant 
Ch.  (0.  C.)  690  [app  dlsm  1  Ont. 
A.  436];  Morang  v.  Publishers'  Syn- 
dicate, 32  Ont.  393,  21  C^nLTOco 
Notes   77. 

es.     St.  67  &68  Vict,  c  33. 

66.  Black  v.  Imperial  Book  Co.,  5 
Ont.  L.  184  (app  dlsm  8  Ont.  L.  91: 
Morang  v.  Publishers'  Syndicate,  32 
Ont.  393,  21  CanLTOccNotes  77: 
Anglo-C^anadian  Music  Publishers' 
Assoc  V.  Dupuls,  27  Que.  Super.  486, 
S  Que.  Pr.  351. 

[a]  "The  effect  of  the  sepaal,  at 
the  revision. of  1886,  of  the  Act  of 
1860,  and  the  abandonment  in  1896 
of  the  collection  of  the  twelve  and  a 
half  per  cent,  ad  valorem  duty  upon 
foreign  reprints  for  the  benefit  of  the 
owner  of  British  copyright,  revived 
the  provisions  of  the  Imperial  Act  of 
1847,  prohibiting  the  importation  of 
foreign  reprints  of  British  ■  copy- 
rights, for  the  Imperial  Act  of  1847 
and  the  order  of  the  Queen  in  coun- 
cil under  which  the  prohibitions  con- 
tained in  the  Act  of  1842  against  the 


suspension  so  long  as  the  provisions 
of  the  Canadian  Act  of  1860.  under 
which  the  twelve  and  a  half  per  cent 
was  collected,  continued  In  force 
within  Oinada.  I  am,  therefore,  of 
opinion  that  the  objection  taken  by 
the  defendants  Is  not  sustainable, 
and  that,  on  that  ground,  the  plain- 
tiffs' copyright  Is  in  force  in  Canada, 
and  they  are  entitled  to  prohibit  the 
Importation  of  foreign  reprints  into 
Canada."  Morang  v.  Publishers' 
Syndicate,  32  Ont.  393,  403,  21  Can 
LTOccNotes    77. 

67.  Imperial  Book  Co.  v.  Black.  36 
Can.  S.  C.  488  [dism  app  8  Ont.  It.  9, 
(dism  app  6  Ont.  !•.  184  [rev  1  Ont 
WR   743])]. 

68.  See  supra  I  77. 
et.    See  supra  f  78. 

TO.    See  statutory  provlsiona 

71.  Copinger  Copyright  (6th  ed) 
p  346. 

72.  Act,  1912  (2  Geo.  V  c  6). 

73.  Copinger  Copyright  (6th  ed)  p 
346. 

74.  Copyright  Act,  1»1>  (Aus- 
tralian Acts  [1912]  No.  20  I  8). 

75.  See  supra  I  77. 

7&  Copinger  Copyright  (6th  ed) 
pp  338,  349. 

77.  Copyright  Act.  1913  (New 
Zealand  St.   [1913]   No.  4). 

78.  See  supra  I  77  text  and  note 


36. 

79. 
p  350. 

80. 

1877, 


Ck>plnger  Copyright    (6th  ed) 


importation  of  foreign  'reprints  were    Zaka,  supra 
suspended    only    provided    for    such  |      84.    See 


"The  Pine  Arts  Copyright  Act 
.  Amendment  Act  1879."  See 
also  Ex  p.  Oobson,  12  New  Zeal.  L. 
171   (construing  above  act). 

81.     See  supra  i  77. 

88.  Ex  p.  Dobson,  12  New  Zeal.  L. 
171. 

83.  MacMlIlan  v.  Kh&n  Bahftdur 
Shamsul  Ulama  M.  Zaka,  [1895]  II 
Indian  L.  R.  (Bombay)  567,  5(7. 
See  also  supra  i   77  text  and  note  7. 

"The  statute  at  present  In  force 
[1.  e.  In  1896]  is  6  and  6  Vict.,  cap. 
46,  Of  which  the  Indian  Act  XX  of 
1847  is  a  reproduction  with  certain 
necessary  alterations."  MacMllIan  t. 
Kh&n    Bah&dur   Shamsul    Ulama   U. 


supra  I  77  text  and  note  t 


For  I»t«roaaM,<UimrisvinMits  and  obaafssJnthe  law  see  cumulative  Annutationsi  same  title,  page  and  note  number. 
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former  imperial  statutes"  were  repealed  as  to  India 
by  the  act  of  1911  which  came  into  force  in  India, 
according  to  its  terms,  by  proclamation  on  October 
30,  1912?*  Modifications  and  additions  applicable 
to  local  works  have  been  made  by  local  statute." 

[$  84]  (7>  Oypms.  The  act  of  1911  has  been 
extended  to  the  island  of  Cypnu  by  Order  in 
Council,"  and  by  like  order  the  Berlin  Convention 
has  also  been  put  in  force  in  Cyprus." 

[$86]  B.  Oonstitntionallty  of  StatatM— 1. 
Federal  Statutes.  Under  the  constitution,  congress 
is  authorized  to  enact  copyright  l^slation  "to  pro- 
mote the  Progress  of  Science  and  Useful  Arts," 
and  this  is  to  be  done  by  securing  to  "Authors,"  for 
"limited  Times,"  the  exclusive  right  to  their  re- 
spective "Writings.""  All  valid  copyright  legis- 
lation must  conform  to  the  limitations  of  this 
granL*^  Thus  the  "exclusive  right"  can  be  con- 
ferred only  for  a  "limited"  period  of  time,**  al- 
though the  length  of  that  period  is  within  the  dis- 


cretion of  congress."  So  the  eopyright  granted 
must  have  spme  relation  to  the  "useful  arts"  to 
promote  which  it  is  granted,**  but  the  "useful,"  in 
this  connection,  is  not  limited  to  that  which  satis- 
fies immediate  bodily  needs."  Printing  and  engrav- 
ing, although  not  for  a  mechanical  end,  are  not 
excluded  from  the  useful  arts  which  congress  is 
empowered  to  promote  by  copyright  l^islation>" 
Only  what  may  be  denominated  the  "writings"  of 
an  "author"  may  be  granted  copyright  protection.*^ 
This  involves  a  requirement  that  the  matter  pro- 
tected shall  be  original"  and  the  product  of  the 
creative  powers  of  the  mind."  But  the  term 
"writings"  has  been  given  a  very  broad  and  com- 
prehensive meaning  as  applied  to  permissible  sub- 
jects of  copyright.*  It  includes  not  only  ordinary 
literary  works  which  may  be  reproduced  in  letter 
press  and  the  words  of  ^hich  may  be  read,'  but  the 
term  also  included  photographs,'  photographic  nega- 


85.     See  supra  |  77. 
ae.     See   1  ft  2  Geo.  V  c  46   t   37 
<2)  (d). 

87.  Indian  Copyright  Act,  1914 
<No.  S  of  1914). 

88.  Order  In  Council,  June  24, 
1912:  Statutory  Rules  and  Orders. 
1912,   No.   912.     See    1   ft   2   Geo.  V  c 

46  {  28. 

88.  Order  In  Council,  June  24, 
1912;  Statutory  Rules  and  Orders, 
1912.  No.  913. 

50.  Const,  art  118. 

51.  Pennock  v.  Dialogue,  2  Pet. 
<U.  S.)  1,  7  U  ed.  J27;  Barnes  v. 
Miner,  122  Fed.  480.  And  see  cases 
passim  this  sectloa. 

98.  Pennocit  v.  Dialogue,  2  Pet. 
<U.  S.)  1.  7  L.  ed.  327. 

93.  Pennock ,  v.  Dialogue,  2  Pet. 
<U.  S.)  1,  7  Li.  ed.  327. 

"The  constitution  of  the  United 
States  has  declared,  that  congress 
shall    have    power    'to    promote    the 

S regress  of  science  and  useful  arts, 
y  securing  for  limited  times,  to  au- 
thors and  Inventors,  the  excluslrve 
right  to  their  respective  writings  and 
discoveries.'  It  contemplates,  there- 
fore, that  this  exclusive  right  shall 
exist  but  for  a  limited  period,  and 
that  the  period  shall  be  subject  to 
the  discretion  of  congress."  Pennock 
v.  Dialogue,  2  Pet.  (U.  8.)  1,  16.  7  L,. 
ed.  127. 

9C  Bleisteln  v.  Donaldson  Llth. 
Co..    188   U.   S.    289,    242.    23    SCt    298, 

47  ti.  ed.  460;  Barnes  v.  Miner,   122 
Fed.  480. 

95b  Bleisteln  v.  Donaldson  Llth. 
Co..  as  U.  S.  239,  249,  23  SCt  298,  47 
L.  ed.  460  [rev  104  Fed.  993,  44  CCA 
296]. 

"The  Constitution  does  not  limit 
the  useful  to  that  which  satisfies 
immediate  bodily  needs."  Bleisteln 
V.  Donaldson  Llth.  Co.,  supra. 

96.  Bleisteln  v.  Donaldson  Llth. 
Co.,  188  U.  S.  239,  23  SCt  298,  47  Li- 
ed. 460  (rev  104  Fed.  993,  44  CCA  296] 
(holding  copyright  on  circus  posters 
valid). 

97.  Higgins  V.  Keuffel,  140  U.  S. 
428,  11  set  731,  35  L..  ed.  470  [aff  SO 
Fed.  627];  Burrow-Giles  Llth.  Co.  v. 
Sarony,  111  U.  S.  53,  4  SCt  279,  28 
li.  ed.  849  [aff  17  Fed.  691];  U.  S.  v. 
Steftens,  100  u.  S.  82,  25  L.  ed.  S50; 
White-Smith  Music  Pub.  Co.  v.  Apollo 
Co.,  139  Fed.  427  [all  147  Fed.  226,  77 

'  CCA  368  <aff  209  U.  S.  1.  28  SCt  319, 
62  L.  ed.  656,  14  AnnCas  628)]; 
Courier  Llth.  Co.  v.  Donaldson  Llth. 
Co.,  104  Fed.  993,  44  CCA  296  [rev  on 
other  grounds  188  U.  S.  239.  23  SCt 
298,  47  L.  ed.  460];  J.  L..  Mott  Iron 
Works  v.  Clow,  82  Fed.  316,  27  CCA 
250. 

98.  OriglaaUty  aad  aathoraUp 'see 
infra  |J  91-97. 

99.  Higgins  V.  Keuffel,  140  U.  S. 
428,  430,  11  SCt  731,  35  L.  ed.  470 
faff  30  Fed.  627];  J.  L.  Mott  Iron 
Works  Co.  V.   Clow,   82  Fed.   316,   27 


CCA  260. 

"The  clause  of  the  Constitution 
under  which  Congress  Is  authorised 
to  legislate  for  the  protection  of  au- 
thors and  inventors  is  contained  in 
the  eighth  section  of  article  one, 
which  declares  that  'the  Congress 
shall  have  power  to  promote  the 
progress  of  science  and  useful  arts, 
by  securing  for  limited  times  to  au- 
thors afid  inventors  the  exclusive 
right  to  their  respective  writings  and 
discoveries.'  This  provision  evi- 
dently has  reference  only  to  such 
writings  and  discoveries  as  are  the 
result  of  intellectual  labor.  It  was 
so  held  in  U.  S.  v.  Steffens.  100  U.  S. 
82,  25  L.  ed.  650,  where  the  court  said 
that  'while  the  word  writings  may  be 
liberally  construed,  as  it  has  been,  to 
Include  original  designs  for  engrav- 
ings, prints,  etc..  It  is  only  such  as 
are  original,  and  are  founded  In  the 
creative  powers  of  the  mind.'  It 
does  not  have  any  reference  to  labels 
which  simply  designate  or  describe 
the  articles  to  which  they  are  at- 
tached, and  which  have  no  value 
separated  from  the  articles;  and  no 
possible  Influence  upon  science  or  the 
useful  arts."  Higgins  v.  Keuffel, 
supra. 

1.  Courier  Llth.  Co.  v.  Donaldson 
Llth.  Co.,  104  Fed.  993.  44  CCA  296 
(rev  on  other  grounds  188  U.  S.  239, 
23  SCt  298,  47  L.  ed.  4601;  U.  S.  v. 
Steffens,  100  U.  S.  82,  25  L.  ed.  650; 
Meccano  v.  Wagner,  234  Fed.  912;  J. 
L.  Mott  Iron  Works  v.  Clow,  82  Fed. 
316.  27  CCA  250. 

fa]  The  word  "wziUacs"  (1)  with 
reference  to  protection  by  copyright 
is  not  limited  to  the  actual  script  of 
the  author,  but  includes  his  printed 
books  and  all  forms  of  writing,  print- 
ing, engraving,  etching,  etc.,  by 
which  the  Ideas  in  his  mind  are 
given  visible  expression.  A  photo- 
graph which  Is  not  only  a  light- 
written  picture  of  some  object,  but 
also  an  expression  of  an  idea,  or 
thought,  or  conception  of  the  one 
who  takes  It,  Is  a  "writing"  within 
the  constitutional  sense,  and  a  proper 
subject  of  copyright.  American  Mii- 
toscope,  etc.,  Co.  v.  Sdison  Mfg.  Co., 
137  Fed.  262,  265.  (2)  The  word 
"writings"  includes  maps,  charts, 
engravings,  etchings,  prints,  paint- 
ings, drawings,  chromos,  statues, 
models,  designs,  photographs,  and 
the  negatives  thereof,  dramatizations 
of  copyrighted  works,  and  may  also 
be  extended  to  moving  pictures  tend- 
ing to  reproduce  an  cubist's  concep- 
tion of  an  author's  situation  as  de- 
scribed in  words.  Harper  v.  Kalem 
Co..  169  Fed.  61,  64,  94  CCA  429  (aff 
222  U.  S.  66,  32  SCt  20,  66  L.  ed.  92, 
AnnCasl913A  1286]. 

[b]  OoBStttnttonal  growth. — "But 
when  the  federal  constitution  was 
adopted,  the  application  of  this  right 
to     productions     other     than     those 


strictly  literary  had  not  yet  been 
mooted.  The  great  case  of  Donald- 
son v.  Beckett,  2  Brown,  Pari.  Cas. 
129,  had  been  decided  only  thirteen 
years  previously.  The  business  world, 
that  in  this  day  permits  nothing  to 
escape  as  a  means  for  its  exploita- 
tion had  not  yet  pressed  into  her 
service  art  and  books.  Business 
catalogues,  circulars  containing 
market  quotations,  sheets,  such  as 
Dun's  and  Bradstreets'  directories — 
the  whole  staff  of  aides-de-camp  to 
commerce,  now  familiar  to  all — were 
then  practically  unknown.  In  the 
public  mind,  the  publication  of  a 
book  meant  that  literature,  as  litera- 
ture, had  received  an  aceessloa. 
Unquestionably,  the  framers  of  the 
constitution.  In  vesting  Congress 
with  'power  to  promote  the  progress 
of  science  and  the  useful  arui,  by 
securing  for  limited  times  to  authors 
and  inventors  exclusive  right  to  their 
respective  writings  and  dlscoverlea,' 
had  this  kind  of  authorship  in  mind; 
and  were  the  intention  of  the  framera 
of  the  constitution  to  give  boundary 
to  the  constitutional  grant,  many 
writings,  to  which  copyright  has 
since  been  extended,  would  have  been 
excluded.  But,  here  as  elsewhere, 
the  constitution,  under  judicial  con- 
struction, has  expanded  to  new  con- 
ditions as  they  arose.  Little  by  little 
copyright  has  been  extended-  to  the 
literature  of  commerce,  so  that  It 
now  Includes  books  that  the  old  guild 
of  authors  would  have  disdained; 
catalogues,  mathematical  tables,  stai- 
tistics,  designs,  guide-books,  dlrectr 
orles,  and  other  works  of  similar 
character.  Nothing,  it  would  seem, 
evincing,  in  its  makeup,  that  there 
has  been  underneath  it.  In  some  sub- 
stantial way,  the  mind  of  a  creator 
or  originator,  is  now  excluded.  A 
belief  that  in  no  other  way  can  the 
labor  of  the  brain,  in  these  Useful  de- 
partments of  life,  be  adequately  pro- 
tected, is  doubtless  responsible  for 
this  wide  departure  from  what  waa 
unquestionably  the  original  purpose 
of  the  constitution.  But,  obviously, 
there  is  a  point  at  which  this  process 
of  expansion  must  cease."  National 
Tel.  News  Co.  v.  Western  Union  Tel 
Co.,  119  Fed.  294,  297,  66  CCA  198,  60 
LRA  806. 

a.  American  Mutoscope,  etc.,  Co. 
V.  Bdison  Mfg.  Co.,  137  Fed.  262. 
And  cases  Infra  this  section  passim. 

3.  Thornton  v.  Schreiber,  124  U.  S. 
612,  8  SCt  618,  31  L.  ed.  677;  Burrow- 
Giles  Llth.  Co.  V.  Sarony,  111  U.  S. 
S3,  4  SCt  279,  28  Xi.  ed.  349  [aff  17 
Fed.  691];  Harper  v.  Kalem  Co.,  169 
Fed.  61,  94  CCA  429  [aff  222  U.  S.  68, 
32  SCt  20,  66  L.  ed.  92,  AnnCaalOlSA 
1285];  American  Mutoscope,  etc,  Oo. 
v.  Bdison  Mfg.  Co.,  137  Fed.  262.  ' 

[a]  oonstriKitloa  of  atatate  to  iB> 
olnOa  pliQitograplis.  "The  construc- 
tion placed  upon  the  Cooatitutlon  by 
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tives/  motion  pictare  films,'  pictures,*  8eak>tures 
or  other  works  of  art,^  musical  compositions,*  maps 
and  charts,"  drawings,'"  and  the  like.''  The  limita- 
tion of  power  to_  the  protection  of  writings  only  ex- 
cludes the  power  to  grant  protection  to,  or  a  mo- 
nopoly in,  mere  ideas  or  intellectual  concepts  apart 
from  the  concrete  embodiment  of  them  in  a  particu- 
lar "writing.""  But  notwithstanding  this  rule, 
congress  has  tx>wer  to  extend  copyright  protection 
to  dramatizations  of  copyright  works,'*  including 
public  representation   by   moving  pictures.'*     Ez- 


the  first  act  ot  1190,  and  the  act  of 
1802,  by  the  men  who  were  contempo- 
rary with  its  formation,  many  of 
whom  were  members  of  the  conven- 
tion which  framed  it,  is  of  Itself  en- 
titled to  very  great  weight,  and 
when  it>  Is  remembered  that  the 
rights  thus  established  have  not 
been  disputed  during  a  period  of 
nearly  a  century,  it  is  almost 
conclusive.  Unless,  therefore,  pho- 
tographs can  be  distinguished  in 
the  classification  on  this  point 
from  the  maps,  charts,  designs, 
engravings,  etchings,  cuts,  and 
other  prints.  It  is  dimcult  to  see  why 
Congress  cannot  malce  them  the  sub- 
ject of  copyright  as  well  as  the 
others.  These  statutes  certainly 
answer  the  objection  that  books  only, 
or  writing  in  the  limited  sense  of  a 
book  and  its  author,  are  within  the 
oonstitutional  provision.  Both  these 
words  are  susceptible  of  a  more  en- 
larged definition  than  this.  An  au- 
thor in  that  sense  Is  'he  to  whom 
anything  owes  its  origin;  originator:' 
maker;  one  who  completes  a  work  of 
solence  or  literature.'  Worcester. 
So,  also,  no  one  would  now  claim  that 
the  word  writing  in  this  clause 
of  the  Constitution,  though  the  only 
word  used  as  to  subjects  in  regard  to 
which  authors  are  to  be  secured.  Is 
limited  to  the  actual  script  of  the 
author,  and  excludes  books  and  all 
other  printed  matter.  By  writings 
in  that  clause  is  meant  tne  literary 
productions  of  those  authors,  and 
Congress  very  properly  has  declared 
these  to  include  all  forms  of  writing, 
printing,  engraving,  etching,  &c.,  by 
which  the  ideas  in  the  mind  of  the 
author  are  given  visible  expression. 
The  only  reason  why  photographs 
were  not  Included  in  the  extended  list 
in  the  act  of  1802  is  probably  that 
they  did  not  exist,  as  photography 
as  an  art  was  then  unknown,  and  the 
scientific  principle  on  which  it  rests, 
and  the  cheinicals  and  machinery  by 
which  it  is  operated,  have  all  been 
discovered  long  since  that  statute 
was  enacted.  Nor  Is  it  to  be  sup- 
posed that  the  framers  of  the  Con- 
stitution did  not  understand  the 
nature  of  copyright  and  the  objects 
to  whi(:h  it  was  commonly  applied, 
for  copyright,  as  the  exclusive  right 
of  a  man  to  the  production  of  his 
own  genius  or  intellect,  existed  in 
England  at  that  time,  and  the  con- 
test in  th'e  Einglish  courts,  finally  de- 
cided by  a  very  close  vote  in  the 
House  of  Lords,  whether  the  statute 
of  8  Anne,  chap.  19,  which  authorised 
copyright  for  a  limited  time,  was  a 
restraint  to  that  extent  on  the  com- 
mon law  or  not,  was  then  recent. 
It  had  attracted  much  attention,  as 
the  judgment  of  the  King's  Bench, 
delivered  by  Lord  Mansfield,  holding 
it  was  not  such  a  restraint.  In  Miller 
V.  Teiylor,  4  Burr.  2303,  98  Reprint 
201,  decided  in  1769,  was  overruled 
on  appeal  in  the  House  of  Lords  in 
1774.  Ibid.  2408.  In  this  and  other 
cases  the  whole  question  of  the  ex- 
clusive right  to  literary  and  intel- 
lectual productions  had  been  freely 
discussed.  We  entertain  no  doubt 
that  the  Constitution  is  broad  enough 
to  cover  an  act  authorising  copyright 
of  photographs,  so  far  as  they  are 
representatives  of  original  intel- 
lectual coQcaptlons  of  the  author." 
Burrow-Giles  Llth.  Co.  v.  Sarony,  111 


U.  S.  ES.  57,  4  set  279 
[aS  17  Fed.  591]. 

VhotogntVhs  ••  nbjscts  of  copy- 
right see  Infra  i   118. 

4.  Harper  v.  Kalem  Co.,  169  Fed. 
61,  94  CCA  429  [aff  222  U.  S.  55,  32 
set  20,  66  L.  ed.  92,  AnnCasl913A 
1286]. 

5.  Harper  v.  Kalem  Co.,  169  Fed. 
61,  94  CCA  429  [atf  222  U.  S.  65.  32 
set  20,  56  L.  ed.  92,  AnnCasl91SA 
1285].     See  also  infra  note  14. 

Kotioa  ptotnraa  tM  snbjeeta  of 
copyright  see  infra  li  120-122. 

6.  Bleistein  v.  Donaldson  Llth.  Co., 

188  U.  S.  239,  23  SCt  298,  47  L.  ed. 
460  [rev  104  Fed.  998,  44  CCA  296]; 
National  Cloak,  etc.,  Co.  v.  Kaufman, 

189  Fed.  215,  217;  Harper  v.  Kalem 
Co.,  169  Fed.  61,  94  CCA  429  (alT  222 
U.  S.  S5.  32  SCt  20.  56  L.  ed.  92.  Ann 
Casl913A  1285].  See  also  infra  ti 
114-116,  117,  119. 

"The  act  (section  5  rk])  expressly 
mentions  'pictorial  Illustrations'  as 
the  proper  subject  of  copyright,  and 
they  are  now  considered  the  'writing 
of  Em  author"  as  contemplated  by  sec- 
tion 8,  art.  1,  of  the  constitution." 
National  Cloak,  etc.,  Co.  v.  Kaufman, 
supra. 

7.  See  infra  H  114-116. 

8.  See  infra  H  110,  111. 

9.  Burrow-Oiles  Lith.  Co.  v. 
Sarony,  111  U.  S.  53,  4  SCt  279,  28  L. 
ed.  349  [aff  17  Fed.  691];  Harper  v. 
Kalem  Co.,  169  Fed.  61,  94  CCA  429 
[alT  222  U.  S.  66,  32  SCt  20,  56  L.  ed. 
92,  AnnCasl913A  1286].  See  also 
infra  tt  112,   113. 

10.  Harper  v.  Kalem  Co.,  169  Fed. 
61,  94  CCA  429  [atC  222  V.  8.  55,  32 
SCt  20,  66  L.  ed.  29,  AnnCasl913A 
1286].     See  also  infra  I  117. 

11.  What  may  b*  oopyztclitaa  see 
infra  ij  90-143. 

13.  Kalem  v.  Harper,  222  U.  S.  66, 
32  SCt  20.  66  L.  ed.  92,  AnnCasl913A 
1286;  White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  139  Fed.  427,  430  [afT  147 
Fed.  226,  77  CCA  368  (aff  209  U.  S. 
1,  28  SCt  319,  52  L.  ed.  665.  14  AnnCas 
628)].     See  also  infra  i  267. 

"The  meaning  of  the  word  'writ- 
ings,' as  employed  in  the  Constitu- 
tion, has  been  expressly  defined  in 
Burrow-Giles  Lith.  Co.  v.  Sarony, 
111  U.  S.  53,  4  SCt  279,  28  L.  ed. 
349,  to  include  'all  forms  of  writ- 
ing, printing,  engraving,  etching, 
etc,  by  which  the  ideas  in  the 
mind  of  the  author  are  given 
visible  expression.'  The  restricted 
definition  of  the  word  'writings' 
does  not.  It  is  thought,  permit 
the  inclusion  in  section  4952  of  the 
Revised  Statutes  [U.  S.  Comp.  St. 
1901  p  3406]  of  a  musical  concep- 
tion, or  the  Inclusion  of  collated 
musical  sounds  or  expressions  of  a 
musical  composition.  The  words  of 
the  statute  have  reference  to  the 
tangible  object  that  appeals  to  the 
sense  of  sight,  and  that  which  is 
susceptible  <of  being  reproduced  by 
printing,  copying,  publishing,  etc.'' 
White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  supra. 

Blfht  oonf*rr«a  liy  oopyxight  see 
infra  f(  264-271. 

XuXxiittauat  see  Infra  (  263  et 
aeg. 

13.  Kalem  Co.  t.  Harper.  222  TJ.  S. 
55.  32  SCt  20,  66  L.  ed.  92,  AnnCaa 
191SA  1286  (aff  169  Fed.  61,  94  CCA 
439]. 

anwMrtlc   copy«i<ht   see    infra   tl 


elusive  performing  rights  in  dramatie  or  muneal 
compositions  may  be,  and  have  been,  granted,"  and 
protection  has  been  extended  to  the  mechanical 
means  of  reproduction,  such  as  perforated  mnaie 
rolls  and  disc  records.'* 

Unreasonable  searches  and  Beisores.  The  consti- 
tutional provisions  against  unreasonable  searches 
and  seizures''  are  not  violated  by  the  admission  in 
evidence  of  the  replevin  proceedings  under  which 
infringing  copies  were  seized,'*  nor  by  compelling 
production  of  the  books  and  papers  of  a  corporate 

28  L.  ed.  349 


107-109. 

14.  Kalem  Co.  v.  Harper.  222  U.  S. 
65,  63,  32  SCt  20,  66  L.  ed.  92.  Ann 
Ca8l918A  1286  [aff  169  Fed.  61,  94 
CCA  429];  Atlas  Mfg.  Co.  v.  StreeU 
204  Fed.  398,  122  CCA  668.  47  LR^NS 
1002. 

"It  Is  argued  that  the  law  con- 
strued as  we  have  construed  it  goes 
beyond  the  power  conferred  apoa 
Congress  by  the  Constitution,  to 
secure  to  authors  for  a  limited  time 
the  exclusive  right  to  their  writings. 
Art.  I,  {  8,  cl.  8.  It  is  suggested 
that  to  extend  the  copyright  to  a 
case  like  this  Is  to  extend  it  to  the 
Ideas  as  distinguished  from  the 
words  In  which  those  Ideas  are 
clothed.  But  there  is  no  attempt  to 
make  a  monopoly  of  the  ideas  ex- 
pressed. The  law  confines  Itself  to  a 
particular,  cognate  and  well  known 
form  of  reproduction.  If  to  that  ex- 
tent a  grant  of  monopoly  Is  thought 
a  proper  way  to  secure  the  right  to 
the  writings  this  court  cannot  say 
that  Congress  was  wrong."  Katem 
Co.  V.  Harper,  supra. 

[a]  BMwoa  for  ralAr— "It  Is  argued 
from  this  that,  as  these  moving  pic- 
tures only  express  the  artist's  con- 
ception of  the  author's  Ideas  as  ex- 
pressed in  the  words  of  the  copy- 
rl^ted  book  or  dramatic  composi- 
tion, they  cannot  be  said  to  Infringe 
the  author's  rights.  But  the  history 
of  the  copyright  law  does  not  justify 
so  narrow  a  construction  of  the  word 
'writings."  The  first  copyright  law 
of  1790  (Act  May  31,  1790,  c.  16.  1 
Stat.  124),  included  maps  and  charts 
as  well  as  books.  In  1802  (Act  April 
29,  1802,  c.  36,  2  Stat.  171)  copyright 
was  extended  to  engravings,  etchings, 
and  prints.  In  1856  (Act  Aug.  18. 
1866,  c.  169,  11  Stat.  138)  It  was  ex- 
tended In  the  case  of  copyri^ted 
dramatic  compositions  to  the  right  of 
publicly  performing  the  same.  In 
1870  (Act  July  8,  1870.  c  230.  16  SUL 
212)  it  was  extended  to  palnttnga 
drawings,  chromos,  statues,  models, 
designs,  photographs,  and  the  nega- 
tives thereof,  and  the  authors  were 
so  allowed  to  reserve  the  right  to- 
dramatize  their  works.  In  1891  (sec- 
tion 4952,  Rev.  St.  U.  S.)  authors  and 
their  assigns  were  given  the  exclu- 
sive right  to  dramatize  their  copy- 
righted works.  The  construction  of 
the  word  'writings'  to  cover  these 
various  forms  of  expression,  and  also 
to   cover   the  right  of   giving  public 

?erformances,  has  been  acquiesced  in 
or  over  60  years.  In  view  of  this 
fact,  we  have  no  difficulty  in  con- 
cluding that  moving  pictures  would 
be  a  form  of  expression  Infringing 
not  th4  copyrighted  book  or  drama, 
but  infringing  the  author's  exclusive 
right  to  dramatlxe  his  writings  and 
publicly  to  perform  such  dramatisa- 
tion." Harper  v.  Kalem  Co..  169  Fed. 
61,  64,  94  CCA  429  [aff  222  U.  S.  65,  33 
SCt  20,  66  L.ed.92,AnnCa8l»lSA  1285].  ■ 

Motion  ptotnrss  *■  Bublaots  of 
copyxlglit  see  infra  IS  120-122. 

15.  Harper  v.  Kalem  Co.,  169  Fed. 
61.  94  CCA  429  [aff  222  U.  S.  66.  32 
SCt  20,  66  L.  ed.  92,  AnnCasl91SA 
1285].     See  also  infra  i|   107-111. 

16.  See  also  infra  |  123. 

17.  U.  S.  Coast.  AmendmsL  lY,  V. 

18.  American  Tobacco  Oi.  v. 
Werckmelster,  207  U.  &  284.  28  SC» 
72,  52  L.  ed.  208,  12  AnnCas  S»6  [«fl 
146  Fed.  376,  76  OCX  647]. 


For  latwr  eaass,  derMopmants  and  ohaaces  in  the  law  see  cumulative  Annotations,  same  title,  page  andiuota  number. 
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COPTBIQHT  AND  LITEBA.BY  PJtOPEBT7 


[13  C.  J.]     WOT 


defendant  on  a  subpoena  duces  tecum.** 

[$86]  2.  State  Statutes.  At  least  to  the  extent 
that  congress  has  exercised  its  power  to  legislate 
on  the  subject  of  copyright,  its.  r^ulations  are 
paramount  and  exclusive,  and  any  state  legislation 
on  the  same  subject  is  unconstitutional  and  void." 
Whether  or  not  there  is  any  portion  of  the  general 
field  not  covered  by  the  congressional  legislation, 
and  to  which  state  l^slation  might  constitutionally 
extend,  seems  not  to  have  become  the  subject  of 
judicial  decision,  and  admits  of  substantial  doubt.^ 
Such  power  has  been  assumed  and  exercised,  how- 
ever, in  a  number  of  states,  by  statutes  against  the 
unauthorized  performance  or  publication  of  dra- 
matic, musical,  or  operatic  works,  to  which  refer- 
ence has  been  made." 

Taxation.  A  statute  assuming  to  tax  a  copyright 
secured  under  the  laws  of  the  United  States  is 
void-** 

[$  87]  0.  Oonstmctioii  and  Operation — 1.  la 
QeneraL      In    construing    the    copyright    laws    to 


ascertain  the  legislative  intent,  regard  must  be  had 
to  the  objects  and  purposes  sought  to  be  attained.^ 
The  main  purpose  of  the  copjrright  statutes  has  been 
to  secure  to  the  author  the  exclusive  right  to 
multiply  copies  of  his  work,"  and  to  increase  the 
stock  of  literature  of  the  country."'  The  failure  of 
congress  specifically  to  legislate  concerning  mat- 
ters which  have  repeatedly  been  decided  oy  the 
courts,  although  amending  the  copyright  act  in 
ether  respects,  may  be  taken  to  be  an  acquiescence 
in  the  judicial  construction  given  to  the  copy- 
right laws."  The  history  of  the  bill  in  congress," 
and  the  contemporaneous  construction  by  the  de- 
partments or  officers  of  the  United  States"  may  be 
referred  to  in  construing  the  act.  Each  part  of  the 
act  should  be  so  construed  as  to  give  effect  to  the 
legislative  intent  in  the  enactment  of  every  other 
part.^  It  was  the  purpose  of  congress  to  include 
in  the  act  of  1909  all  laws  on  the  subject  of  copy- 
right.*' This  act  excepted  from  its  operation 
causes  of  action   for   infringements  already  oom- 


19.  American  Llth.  Co.  v.  Werclt- 
melster.  221  U.  S.  60S,  SI  SCt  676,  56 
L.   ed.  873. 

[a]  Tb*  protaotloa  anUut  nn- 
zwtsonaU*  aekrolMa  ana  salsorM 
afforded  by  Const.  'Amendm,  IV  can- 
not ordinarily  be  Invoked  to  Justify 
the  refusal  of  an  oflflcer  of  a  corpora- 
tion to  produce  Its  books  and  papers 
In  obedience  to  a  subpcena  duces 
tecum  issued  In  an  action  against 
the  corporation  to  recover  a  stat- 
utory penalty,  Anaerlcan  Lith.  Co.  v. 
Werckmelster,  221  IT.  8.  603.  81  SCt 
676.  55  L..  ed.  873. 

ao.  Woollen  V.  Banker,  SO  F.  Cas. 
No.  18.030,  2  Flipp.  33.  35  (patent 
case):  Peo.  v.  Hoberts,  159  N.  T.  70, 
53  NE  685,  46  LRA  126  [rev  35  App. 
Dlv.   624.  64  NTS  1112]. 

"That  the  Constitution  of  the 
United  States  has  conferred  upon  the 
Congress  the  power  'To  promote  the 
protrress  of  science  and  the  useful 
arts,  by  securing  for  limited  time,  to 
authors  and  inventors  the  exclusive 
rlRht  to  their  respective  writings  and 
discoveries.'  by  Sec.  8.  Art.  I.,  is  no 
more  certain  than  that  such  power 
has  been  exercised  by  the  enactment 
of  patent  laws,  and  that  no  State  can 
limit,  control,  or  even  ezerdse  the 
power.  Congress  has  not  only  regu- 
lated the  manner  In  which  a  patent 
may  be  obtained,  but  It  has  pre- 
scribed the  manner  in  which  such 
right  may  be  sold  and  conveyed,  and 
has  imposed  the  penalties  for  the  in- 
fringement thereof.  The  national 
government  has,  therefore,  made  a 
patent  right,  property.  The  patentee 
has  paid  the  Government  for  the 
monopoly,  and  it  is  bound  to  protect 
him  and  his  assignee  in  the  use  and 
enjoyment  of  it.  Any  interference 
.whatever  by  any  State,  that  will  im- 
pair the  right  to  make,  use,  or  vend 
any  patented  article,  or  the  right  to 
assign  the  patent  or  any  part  of  it, 
is  forbidden  by  the  highest  organic 
law.  The  statute  in  question  is  such 
an  interference,  and  Is  unconstitu- 
tional."   Woollen    v.    Banker,    supra. 

ai.  Bvans  V.  Robinson,  8  F.  Cas. 
No.  4,571:  Helm  v.  Huntington  First 
Nat.  Bank  43  Ind.  167,  13  AmR  395 
(holding  that,  as  the  federal  govern- 
ment has  continuously,  from  the 
adoption  of  the  constitution  down 
to  the  present  time,  legislated  on 
the  subject  of  patents,  and  as, 
from  the  nature  and  subject  of 
the  power.  It  cannot  conveniently 
be  exercised  by  the  state,  it  must 
necessarily  be  exercised  by  the 
national  government  exclusively. 
"We  are  of  the  opinion  that  the 
legislature  of  Indiana  possessed  no 
power  to  pass  the  statute  under  con- 
sideration, and  it  must  therefore  be 
held     unconstitutional     and     void"). 

[a]  OoncreM  luM  tlM  exdliuivv 
power  to  gxaat  paWate,  and  to  renew 


or  to  prolong  the  time  for  the  con- 
tinuance of  the  same.  Evans  v. 
Robinson,  8  F.  Cas.  No.  4,571,  Brunn. 
Coll.  Cas.  400.  See  also  Patents  [SO 
Cyo  820]. 

33.     See  supra  |  70. 

33.  Peo.  v.  Roberts,  1B9  N.  T.  70, 
63  NB  685.  45  LRA  126  [rev  35  App. 
Dlv.  624.  64  NTS  1112). 

Taxation  of  federal  AraacUses  and 
ianminsBtaUtlaa  see  Taxation  (37 
Cyo  881], 

3^  American  Tobacco  C!o.  v. 
Werckmelster,  207  U.  S.  284,  28  SCt 
72,  52  L.  ed.  208,  12  AnnCas  6B5; 
Hanfstaengl  v.  Empire  Palace,  [1894] 
3  Ch.  109:  Dicks  v.  Brooks,  15  Ch.  D. 
22;  Gambart  v.  Ball,  14  C.  B.  N.  S. 
306,  108  BCL  306,  143  Reprint  463, 

SvJes  of  statntoxT  ooaatmctloD,  see 
Statutes  [S6  Cyc  1102], 

35.  Bobbs-Merrlll  Co.  v.  Straus, 
210  U.  8.  339,  347,  28  SCt  722,  52  L.. 
ed.  1086;  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72,   62  U^ed.   208,   12  AnnCas  696. 

"While  the  nature  of  the  property 
and  the  protection  intended  to  be 
given  the  Inventor  or  author  as  the 
reward  of  genius  or  intellect  in  the 
production  of  his  book  or  work  of 
art  is  to  be  considered  in  construing 
the  act  of  Congress,  it  Is  evident 
that  to  secure  the  author  the  right 
to  multiply  copies  of  his  work  may 
be  said  to  have  been  the  main  pur- 
pose of  the  copyright  statutes." 
Bobbs-Merrlll  Co.  v.  Straus,  supra. 

"While  it  is  true  that  the  property 
in  copyright  in  this  country  is  the 
creation  of  statute,  the  nature  and 
character  of  the  property  grows  out 
of  the  recognition  of  the  separate 
ownership  of  the  right  of  copying 
from  that  which  Inheres  in  the  mere 
physical  control  of  the  thing  itself, 
ana  the  statute  must  be  read  In  the 
light  of  the  intention  of  Congress  to 
protect  this  Intangible  right  as  a  re- 
ward of  the  inventive  genius  that 
has  produced  the  work."  American 
Tobacco  Co.  v.  Werckmelster,  207 
U.  S.  284.  28  SCt  It.  62  L.  ed.  208.  12 
AnnCas  696  [quot  Bong  v.  Alfred  S. 
Campbell  Art  Co.,  214  U.  S.  236,  29 
SCt  628,  68  U  ed.  979,  16  AnnCas 
1126]. 

"The  object  of  the  Copyright  Act 
was  to  prevent  any  one  publishing  a' 
copy  of  the  particular  form  of  ex- 
pression in  which  an  author  con- 
veyed ideas  or  Information  to  the 
world."  Hollinrake  v.  Truswell, 
[1894]  8  Ch.   420,   424. 

"Copyright  like  patent  right,  is  a 
monopoly  restraining  the  public  from 
doing  that  which,  apart  from  the 
monopoly,  it  would  be  perfectly  law- 
ful for  them  to  do.  The  monopoly 
is  Itself  right  and  Just,  and  is 
granted  for  the  purpose  of  prevent- 
ing persons  from  unfairly  availing 
themselves   of   the   work   of   others. 


whether  that  work  be  sclentlflc,  liter- 
ary, or  artistic.  The  protection  of 
authors,  whether  of  Inventions,  works 
of  art,  or  of  literary  compositions,  is 
the  object  to  be  attained  by  all 
patent  and  copyright  laws.  The  Acts 
are  to  be  construed  with  reference 
to  this  purpose.  On  the  other  hand, 
care  must  always  be  taken  not  to 
allow  them  to  be  made  instruments 
of  oppression  and  extortion.  It  Is  on 
such  considerations  as  these  that 
fair  reviews  of  literary  works,  al- 
though containing  lengthy  extracts 
from  them,  are  not  Infringements  of 
the  copyrights  of  them.  Hanfs- 
taengl V.  Empire  Palace,  [1894]  3  Ch. 
109,  128  (per  Lindley,  L.  J.). 

(aj  Author  tatber  than  vnUMMr. 
— In  Bobbs-Merrlll  Co.  v.  Straus,  147 
Fed.  16,  77  CCA  607.  16  LRANS  766 
[att  210  U.  S.  389,  28  SCt  722,  62  L. 
ed.  1086),  It  was  said  in  effect  that 
copyrights  are  granted  for  the  benefit 
of  the  author  rather  than  the  pub- 
lisher. But  In  copyright  matters  It 
would  seem  that  what  benefits  on^ 
necessarily  benefits  the  other.  Limi- 
tations on  the  publisher  decrease 
the  market  value  of  the  author's 
product. 

[b]  ArtUfs  eopyziglit^— "As  was 
very  well  pointed  out  in  the  case  of 
Gambart  v.  Ball,  14  C.  B.  N.  8.  308, 
108  ECL  306.  143  Reprint  463,  and 
in  Dicks  V.  Brooks,  16  Ch.  D.  22,  86, 
the  object  of  these  Acts  is  both  to 

Frotect  the  reputation  of  the  artist 
rom  being  lessened  In  the  eyes  of 
the  world,  and  also  to  secure  him 
the  commercial  value  of  his  prop- 
erty— to  encourage  the  arts  by  se- 
curing to  the  artist  a  monopoly  in 
the  sale  of  an  object  of  attraction." 
Hanfstaengl  v.  Empire  Palace,  [18941 
3  Ch.  109,  133  (per  Davy,  L.  J.). 

36.  Routledge  v.  Low,  L.  R.  S  H. 
L.  100;  Griffin  v.  Kingston,  etc.,  R. 
Co.,  17  Ont.  660,  665. 

37.  White-Smith  Music  Pub.  Co.  v. 
Apollo  Co..  209  U.  S.  1,  28  SCt  819, 
52  L.  ed.   655,  14  AnnCas  638. 

88.  White-Smith  Music  Pub.  Co.  v. 
Gftff.  187  Fed.  247,  109  CCA  187: 
Oliver  DlUon  Co.  v,  Littleton,  67 
Fed.  906,  15  CCA  61  [aff  62  Fed.  697). 

8S.  Oliver  Dltson  Co.  v.  Littleton. 
67  Fed.  905.  16  CCA  61  faff  82  Fed. 
597);  28  Op.  Atty.-Gen.  (Wickersham) 
160. 

30.  28  Op.  Atty.-Gen.  (Wicker- 
sham) 176;  28  Op.  Atty.-Gen.  (Wick- 
ersham) 160. 

31.  29  Op.  Atty.-Gen.  (Wicker- 
sham)   222. 

[a]  Bia«  appUod. — "The  act  of 
March  4,  1909,  is  entitled  'An  act  to 
amend  and  consolidate  the  acts  re- 
specting copyright,'  and  the  entire 
subject  with  reference  to  what  works 
may  be  copyrighted,  and  the  manu- 
facturing provisions  relating  to  the 
type  and  plates  from  which  they 
shall  be  printed,  and  what  Importa- 


1008     [13  CJ.] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[§§  87-^9 


mitted,  which  «ontinned  to  be  governed  by  the 
former  law."  But  the  act  of  June  18, 1874,  provid- 
ing for  copyright  of  prints  and  labels  designed  to 
be  nsed  for  articles  of  manufacture,  by  registra- 
tion in  the  Patent  Office,  was  not  included  in,  and 
is  not  repealed  by,  the  act  of  1909." 

[i  88]  2.  Strict  or  Ubeml  Oongtrnctioii.  While 
it  has  been  said  that  copyright  statutes  are  in 
derogation  of  the  common  law  and,  therefore,  are  to 
be  strictly  construed,"  it  i^  liow  settled  that  the 
statute  must  be  reasonably  construed  with  a  view 
to  effecting  the  purposes  intended  by  congress." 
The  statute  is  not  to  be  unduly  extended  by  judicial 
construction  so  as  to  include  privileges  not  in- 
tended to  be  conferred,  nor  so  narrowly  construed  as 
to  deprive  those  entitled  to  its  benefits  of  the 
rights  intended  to  be  granted."  While  in  any  case 
the  statute  must  receive  a  reasonable  construction. 


some  sections,  with  a  view  to  the  immediate  pnr- 
pose  of  them,  may  receive  a  more  liberal  or  t  moie 
strigt  construction  than  others."  Thus  the  penal 
sections  of  the  statute,  if  ambiguous,  will  be  con- 
strued more  strongly  in  favor  of  defendant  than  in 
the  case  of  the  remedial  sections,  but  still  in  sneh 
a  way  as  to  effect  substantial  justice  and  earry  out 
the  obvious  intention  of  cong^ress."  As  giving 
effect  to  what  may  be  considered  a  purpose  to  pro- 
tect the  inherent  right  of  an  author  in  his  own  vork. 
the  provisions  of  the  copyright  acts  should  leceive 
a  liberal  construction."  The  statutes  cannot  be  ex- 
pected to  do  more  than  to  secure  the  author  and 
the  public  as  far  aa  is  reasonably  practicable.'** 

[i  89]  3.  Extraterritorial  Operation.  The  copy- 
right laws  of  a  country  have  no  extraterritorial 
operation,"  except  such  as  may  be  given  them  by 
virtue    of   treaties    or   conventions   providing  tar 


ttons  thereof  are  excluded,  are  fully 
covered  by  the  provisions  of  this 
act;  and  consequently,  all  prior  laws 
relating  thereto  are,  by  Implication, 
repealed.  (Pana  v.  Bowler,  107  U.  S. 
629.  2  set  704,  27  L.  ed.  424;  U.  S.  v. 
Henderson,  11  Wall.  (U.  S.)  652.  20 
Ii.  ed.  286:  Norrls  v,  Crocker.  13  How. 
(U.  S.)  ii»,  14  L.  ed.  210)."  28  Op. 
Attv.-Oen.   (Wlckersham)   160,   161. 

88.  Whltmark  v.  Standard  Music 
Roll  Co.,  221  Fed.  376.  137  CCA  184. 

[a]  Bole  ot  stilot  eonrtmottoii.— 
"we  must  construe  section  63  as 
IlmltinK  the  remedy  in  instances 
where  the  cause  of  action  for  in- 
fringement arose  prior  to  July  1, 
1909.  or  where  causes  were  then 
pending,  or  to  Instances  where  there 
has  been  a  violation  of  the  statutes 
which  existed  prior  to  July  1.  1909, 
but  which  might  not  be  prosecuted 
until  after  that  date."  Whltmark  v. 
Standard  Music  Roll  Co.,  221  Fed. 
S76.  379,  137  CCA  184. 
^  83.  See  Infra  9  141 
^  9*.  White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  147  Fed.  226,  77  CCA  368 
[afr  139  Fed.  427,<and  aff  209  U.  S. 
1.  28  set  319,  62  L.  ed.  666,  14  Ann 
Cas  6281 :  Bobba-Merrlll  Co.  v.  Straus, 
147  Fed.  16,  77  CCA  607.  16  L.RANS 
766  [aff  210  U.  S.  339,  28  SCt  722.  62 
Ii.  ed.   10S6]. 

fa]  Sttto  ot  stilot  conatfiiuUon. 
"we  are  of  the  opinion  that  the 
rights  sought  to  be  protected  by 
these  suits  belong  to  the  same  class 
as  those  covered  oy  the  specific  pro- 
•vlslons  of  the  copyright  statutes, 
and  that  the  '  reasons  which  led  to 
.the  passage  of  said  statutes  apply 
with  great  force  to  the  protection  of 
rights  of  copyright  against  such  an 
appropriation  of  the  fruits  of  an 
author's  conception,  as  results  from 
the  acts  of  defendant  But  In  view 
of  the  fact  that  the  law  of  copyright 
Is  a  creature  of  statute,  and  Is  not 
declaratory  of  the  common  law,  and 
that  It  confers  distinct  and  limited 
rights,  which  did  not  exist  at  the 
common  law,  we  are  constrained  to 
hold  that  It  must  be  strictly  con- 
strued, and  that  we  are  not  at 
liberty  to  extend  Its  provisions, 
either  by  resort  to  equitable  con- 
siderations or  to  a  strained  inter- 
pretation of  the  terms  of  the  stat- 
ute." White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  147  Fed.  226,  227.  77  CCA 
868  [aft  139  Fed  427,  and  aff  209  U. 
8.  1.  28  set  319,  62  L.  ed.  656,  14 
AnnCas  628]  (refusing  protection 
against  perforated  music  rolls). 

36.  Bobbe-Merrill  Co.  v.  Straus. 
210  U.  S.  339,  28  SCt  722,  62  L.  ed. 
1086;  Aeolian  Co.  v.  Royal  Music 
Roll  Co.,  196  Fed.  926;  Dam  v.  Kirk 
la  Shelle  Co..  175  Fed.  902,  99  CCA 
392.  41  LRANS  1002.  20  AnnCas  1173 

iaff  166  Fed.  689];  White-Smfth 
luslc  Pub.  Co.  V.  Apollo  Co.,  139 
Fed.  427  [aff  147  Fed.  226.  77  CCA 
368  (aff  209  U.  S.  1,  28  SCt  319.  52 
L.  ed.  656,  14  AnnCras  628)]. 

38.     Bobbs-Merrill     Co.    v.     Straus. 


210  U.  S.  839.  28  SCt  722,  62  L.  ed. 
1086. 

[a]  Svla  of  reaaonabla  oonatmc- 
ttoa. — "The  copyright  statutes  ought 
to  be  reasonably  construed  with  a 
view  to  effecting  the  purposes  In- 
tended by  Congress.  They  ought  not 
to  be  unduly  extended  by  Judicial 
construction  to  Include  privileges  not 
intended  to  be  conferred,  nor  so 
narrowly  construed  as  to  deprive 
those  entitled  to  their  benefit  of  the 
rights  Congress  Intended  to  grant." 
Bobbs-Merrill  Co.  v.  Straus.  210  U. 
S.  339,  346,  28  SCt  722,  62  L.  ed. 
1086. 

37.  Bolles  V.  Outing  Co.,  176  U.  S. 
262,  20  SCt  94^44  L.  ed.  166;  Edison 
V.  Lubin,  119  Fed.  993  [rev  on  other 
grounds  122  Fed.  240.  68  CCA  604 
7app  dism  196  U.  S.  626.  26  SCt  790. 
49  L.  ed.  349)]. 

88.  Bolles  V.  Outing  Co.,  176  U.  S. 
262,  20  SCt  94.  44  L,.  ed.  166  (holding 
that  Rev.  St.  {  4966,  Imposing  a  pen- 
alty of  one  dollar  for  every  infiing- 
Ing  sheet  found  in  defendant's  pos- 
session, is  a  penal  statute  within 
this  rule):  Caliga  v.  Inter-Ocean 
Newspaper  Co.,  167  Fed.  186.  84  CCA 
634  [aft  216  U.  S.  182,  80  SCt  88.  64 
Li.  eo.  160];  Walker  v.  Globe  News- 
paper C^.,  130  Fed.  693  [rev  on  other 
grounds  140  Fed.  305,  72  CCA  77,  2 
LRANS  913,  6  AnnCas  274  (rev  on 
other  grounds  210  U.  S.  356.  28  SCt 
726,  62  L.  ed.  a096)];  Edison  v.  Lu- 
bln,  119  Fed.  893  [rev  on  other 
grounds  123  Fed.  240.  58  OCA  604 
(app  dism  196  U.  S.  625,  26  SCt  790. 
49  L.  ed.  349JV,  Bennett  v.  Carr,  96 
Fed.  213,  37  (;CA  463;  Tuck  v.  Prles- 
ter,  19  Q.  B.  D.  629.  See  Daly  v. 
Brady,  69  Fed.  286  (holding  that  Rev. 
St.  i  4966,  making  one  presenting  a 
copyrighted  dramatic  composition 
without  the  consent  of  the  proprietor 
thereof  liable  in  damages,  is  a  penal 
statute).  See  generally  Statutes  [36 
Cyc  1183]. 

"If  the  language  be  plain,  it  will 
be  construed  as  It  reads,  and  the 
words  of  the  statute  given  their  full 
meaning;  if  ambiguous,  tlie  court  will 
lean  more  strongly  in  favor  of  the 
defendant  than  It  would  if  the  stat- 
ute were  remedial.  In  both  cases  it 
will  endeavor  to  effect  substantial 
Justice."  Bolles  v.  Outing  Co.,  176 
U.  S.  262.  265.  20  SCt  94,  44  L,.  ed. 
166. 

[a]  Avoiding  or  »"*"<"'*«**'f  pen- 
alty.— If  there  is  a  reasonable  inter- 
pretation which  will  avoid  the  pen- 
alty in  any  particular  case,  it  should 
be  adopted.  If  there  are  two  reason- 
able constructions,  the  more  lenient 
one  should  be  given.  Such  is  the 
settled  rule  for  the  construction  of 
penal  sections.  Hildeshelmer  v. 
Faulkner.  [1901]  2  Ch.  652,  1  BRC 
756  [clt  Tuck  v.  Priester,  19  Q.  B.  D. 
6291. 

39.  National  Cloak,  etc.,  Co.  v. 
Kaufman.  189  Fed.  215;  Bracken  v. 
Rosenthal.  IBl  Fed.  136;  Ford  v. 
Charles    E.    Blaney    Amusement    Co., 


148  Fed.  642:  Harper  v.  Donohue.  14« 
Fed.  491  [aff  146  Fed.  1028  mem.  T! 
CCA  ,678  mem);  Werckmeister  v. 
American  LIth.  Co.,  142  Fed.  827: 
Myers  v.  Callaghan.  6  Fed.  7!«.  l" 
Biss.  139,  20  Fed.  441  [aff  128  U.  S. 
617.  9  SCt  177.  32  L.  ed.  547]. 

"The  provisions  of  the  copyright 
law  are  to  be  liberally  construed  to 
insure  to  the  author  the  ptxxluct  of 
his  brain."  Jenkins,  J..  In  Holmes  v 
Donohue,  77  Fed.  179,  189  [quot 
Harper  v.  Donohue,  144  Fed.  491.  4S« 
(aff  146  Fed.  1023  mem.  76  CCA  671 
mem)]. 

"The  right  given  to  authors  and 
publishers  should  be  so  guarded  and 
protected  as  to  give  them  the  prac- 
tical benefits  the  law  meant  them  to 
receive."  Glnn  v.  Apollo  Pub.  Co.. 
216   Fed.    772,    779. 

"This  act  no  doubt  should  be.  liber- 
ally construed  to  give  effect  to  its 
tenor  and  true  Intent"  National 
Cloak,  etc.,  Co.  v.  Kaufman,  189  Fed. 
215,    217. 

"The  Supreme  Court  has  lately 
shown  a  tendency  to  widen,  rather 
than  to  narrow,  the  scope  of  the 
copyrtght  act  (Act  July  8,  1870.  c. 
230,  16  Stat  212  [U.  S.  (iornp.  St 
1901,  p.  3406]).  Bleisteln  v.  Etonald- 
son  Lilth.  Ck).,  188  U.  S.  239.  23  SCt 
298,  47  Li.  ed.  460."  Empire  City 
Amusement  Co.  v.  \  Wilton,  184  Fed. 
132.  133.  V 

40.  United  Dictionary  Co.  v.  O.  ft 
C.  Merriam  Co.,  208  17.  8.  860,  266.  28 
SCt  290,  62  L.  ed.  478. 

"The  statutes  cannot  be  expected 
to  do  more  than  to  secure  the  author 
and  the  public  so  far  as  Is  reasonably 
practicable.  The  obvious  plan  Is  not 
to  be  distorted  by  theS.  chance  that 
ingenuity  may  find  someN  way  to  slip 
through  the  law  uncaugV-"  United 
Dictionary  Co.  v.  Q.  &  S-  Merriam 
Co.,  supra. 

41.  Ferris  v.  Frohman. 
424.  32  SCt  2^3.  66  U  ed.  4 
Dictionary    Co.    v.    G.    &    C. 
Co.,   208   V.   S.   260,   28   SCt 
ed.  478;  McLiOughUn  v.  Rap 
C6.,   191    U.    S.   267,   24   SCt 
ed.  178  [aff  116  Fed.  86.  63 
Boosey   v.    Purday.    4   Exch 
Reprint    1169;    Jefferys   v. 
H.  L.  Cas.  816,  10  Reprint  6 
pell  V.  Purday,  14  M.  &  W. 
Reprint  491. 

"Such  rights  of  authors  \»»  »''| 
saved  by  statute  are  not  recSpR?"*" 
extraterrltorlally.  They  can  CS^'V  v** 
enforced  In  the  sovereignty  oV  'll^v" 
origin."  Mikado,  etc  Case,  2Pf  I^e*- 
183,  184.  23  Blatchf.  347.  *     . 

[a]     Boola      poxduaed      aliro  V''^ 
"The  right,  however,   of  the   del    end- 
ant  to  use  In  this  country  the  ly^"""* 
which  he  bought  abroad  depend.<<  r.*"* 
the  law  of  this  country,  and  not  ('»'>' 
the   law  of   the   place   of  sale.      Th< 
copyright    in     this    country    confers 
upon  the  plaintiff  rights  here  whirh 
no  contract  or  sale  abroad  by  oth^r 
persons   can  deprive  him   ot,"     Pitts 
V.  George,  [1896]  3  (3l.   86«,   876. 


^23   U.    S. 

United 
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hael  Tuck 
L06.  4R  L.. 
nCA  5081: 
ri45,  154 
Boospy,  4 
ll;  Chap- 
1  303.   153 


ecPpfi 


ForlatW 


dwalopments  and  changes  In  the  law  see  cumulative  Annotations,  samn  title,  page  and  note  number. 


§§  89-91] 


COPYBIOHT  AND  LITERARY  PROPERTY 


[13  C.  J.]     1009 


international  copyright  protection.*'  While  con- 
gress may  attach  what  conditions  it  sees  fit  to  its 
grant,  it  will  not  be  presumed  that  it  has  required 
personal  action  beyond  the  sphere  of  its  control;** 
and  in  the  absence  of  anything  in  the  context  to 
the  contraiy,  all  the  provisions  of  the  statute  con- 
template only  acts  done  and  performed  within  the 
limits  of  the  United  States.**  Thus  the  require- 
ment of  a  notice  of  copyright  "in  the  several  copies 
cf  every  edition  published"**  does  not  require  the 


insertion  of  such  notice  in  copies  published  abroad.** 
So  the  provision  punishing  the  use  of  a  false  notice 
does  not  extend  to  false  statements  affixed  abroad.*' 
A  foreign  public  performance  of  a  dramatic  work 
is  not  a  publication  defeating  a  subsequent  copy- 
right in  this  country,  notwithstanding  it  is  deemed 
n  publication  by  the  laws  of  such  foreign  country.** 
Domestic  copyright  is  not  invalidated  by  subsequent 
publication  in  a  foreign  country  without  obtaining 
a  foreign  copyright.*' 


V.    WHAT    MAT    BE    OOPTSiaHTED 


[{  90]  A.  a«n«ral  ReqniTeoifints — 1.  Statutory 
Provisions.  Since  copyright  in  published  works  is 
purely  a  statutory  creation,"  a  copjrright  may  be 
obtained  only  for  a  work  falling  within  the  statu- 
tory enumeration  or  description."'  The  original 
Copyright  Act  of  1790  provided  for  the  copyrighting 
of  only  maps,  charts,  and  books."  Copyright  pro- 
tection was,  however,  gradually  extended  by  subse- 
quent legidation,**  until,  as  the  law  stood  just  prior 
tc  the  act  of  1909,  statutory  copyright  was  author- 
ized for  a  book,  map,  chart,  dramatic  or, musical 
composition,  engraving,  cut,  print,  photograph  or 
negative  thereof,  painting,  drawing,  chromo,  statue 
or  statuary,  and  a  model  or  design  intended  to  be 
perfected  as  a  work  of  the  fine  arts."  By  the  act 
of  1909  it  is  provided  that  the  works  for  which 
copyright  may  be  secured  under  its  terms  shall  in- 
clude "all  the  writings  of  an  author,'"^  and  by 
this  adoption  of  the  very  words  of  the  constitutional 
grant  of  power,  congress  has  exercised  to  its  fullest 


limit  the  power  granted  to  secure  copyright  protec- 
tion to  authors.  For  purposes  of  administration, 
this  act  divides  the  subjects  of  copyright  into  thir- 
teen classes;  but  it  is  expressly  provided  that  this 
specification  shall  not  be  held  to  limit  the  Subject 
matter  of  copyright."*  The  act  provides  that  no 
copyright  shall  subsist  in  the  original  text  of  any 
work  published  prior  to  July  1,  1909,  which  has  not 
been  already  copyrighted  in  the  United  States." 

In  England  there  was  a  like  gradual  extension  of 
the  privilege  of  cop3mlght."*  The  Copyright  Act  of 
1911  provides  for  copyright  in  every  original  liter- 
ary, dramatic,  jbusical,  or  artistic  work;* and  these 
terms,  and  others  included  within  them,  are  defined 
by  the  statute  in  broad  terms." 

[}  91]  2.  Originality  and  AnthorsUp*'— a.  In 
Qeneral  A  work,  in  order  to  be  copyrighted,  must 
be  original,  in  the  sense  that  the  author  has  created 
it  by  his  own  skill,  labor,  and  judgment,  without 
directly  copjring  or  evasively  imitating  the   work 


_rb}  Tals*  aotlae  aflzaa  ktaraad. — 
"The  court  below  was  clearly  right 
In  Its  conclusions  as  to  the  non-ex- 
traterritorial operation  of  the  law  as 
it  stood  prior  to  the  amendment  of 
1897.  Flash  v.  Conn,  109  U.  8.  S71. 
S  set  2<S.  27  Li.  ed.  9S6.  In  saylnK 
this  we  do  not  wish  to  be  considered 
as  holding  that  where  an  act  done  in 
a  foreign  country  against  a  penal 
provision  of  the  law  of  the  United 
States  is  but  the  Initial  step  in  ac- 
complishing a  subsequent  violation  In 
the  United  States  of  other  penal  pro- 
visions, that  the  act  done  in  the 
foreign  country  might  not,  under 
some  circumstances,  be  treated  as 
having  been  performed  In  the  United 
States.  On  this  question  we  Intimate 
no  opinion  whatever,  as  the  circum- 
stances of  the  case  do  not  require  us 
to  do  so.  ITnder  the  law  as  it  stood 
prior  to  1897  there  was  no  provision 
forbidding  the  Importation  of  an 
article  falsely  stamped  in  a  foreign 
country,  or  prohibiting  the  sale  In 
the  United  States  of  an  article 
falsely  stamped.  There  could,  there- 
fore, be  no  possible  relation  between 
subsequent  lawful  acts  performed  in 
the  united  States  concerning  the 
article  falsely  stamped  in  a  forelpri 
country."  Mclioughlin  v.  Raphael 
Tuck,  etc.,  Co.,  191  U.  S.  267,  270, 
24  set  105,  48  £..  ed.  178  [atT  IIS 
Fed.   85.   53  CCA   508]. 

40.  Ferris  v.  Frohman,  228  U.  S. 
424.  32   set   263.   66   L.  ed.   492. 

[a]  Beoiprooal  proteotlon. — The 
provisions  of  the  act  of  March  3, 
1891,  extending  the  benefit  of  copy- 
right to  citizens  of  foreign  countries 
on  condition  of  reciprocal  protection 
of  American  citizens,  and  the  procla- 
mation of  the  president  in  accord- 
ance therewith  extending  the  benefits 
of  the  statute  to  British  subjects, 
do  not  make  the  British  statutes 
operative  within  the  United  States. 
Ferris  v.  Frdhman,  223  U.  S.  424,  32 
set  263.  66  L.  ed.  492.  See  also  infra 
i  168. 

nitexBAtiaiial  oopjnUclit  see  infra 
i  453. 

43.  United  Dictionary  Co.  v.  O.  & 
C.  Merriam  Co..  208  U.  S.  260.  28  SCt 
290,  52   U  ed.   478. 
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44.     See  cases  Infra  notes  46-49. 

46.  U.  S.  Rev.   St.   i   4962. 

M.  United  Dictionary  Co.  v.  O.  Ifc 
e.  Merriam  Co.,  208  U.  S.  280,  28  SCt 
290.  62  U  ed.  478. 

Xrotlc*  of  oonyilclit  see  Infra 
a  194-197,   212.  219. 

47.  United  Dictionary  Co.  v.  O.  & 
C.  Merriam  Co.,  208  U.  S.  260,  28  SCt 
290,  52  L.  ed.  478;  McLoughlin  v. 
Raphael  Tuck  Co..  191  U.  S.  267.  24 
set  105.  48  L.  ed.  178  [all  116  Fed. 
86,   53   CCA  608]. 

48.  See  supra  I   61.  \ 

4».  United  Dictionary  Co.  v.  Q.  ft 
C.  Merriam  Co.,  208  U.  S.  260,  285, 
28  SCt  290,  52  L.  ed.  478  (where 
Holmes,  J.,  said:  "But  it  hardly 
would  be  argued  that  because  no 
copyright  had  been  taken  out  in  Eng- 
land and  therefore  the  reprint  there 
was  lawful,  an  American  copyright 
could  be  defeated  by  importing  the 
English  book  and  reprinting  from 
tliat"). 

60.  See  supra  (  66. 

61.  Wood  v.  Abbott,  SO  F.  Cas.  No. 
17,938,  5  Blatchf.  825. 

Fartloiilar  subjeota  of  oop3rrl2h.t 
see  infra  li  101-143. 

6S.     1  U.  S.   St.  at  I..   124. 

B3.  National  Cloak,  etc,  Co.  v. 
Kaufman,  189  Fed.  215.  See  also 
supra   i   70. 

I  a]  KaglalatloB  extending  copy- 
rlglit. — Historical  or  other  prints 
were  added  by  the  Act  of  1802  (2  U. 
S.  St.  at  LI  171);  musical  composi- 
tions, cuts,  and  engravings,  by  the 
Act  of  1831  (4  U.  S.  St.  at  L.  436); 
performing  rights  In  dramatic  com- 
positions,  by  the  Act  of  1866  (11  U.  8. 
St.  at  L.  138);  photographs,  by  the 
Act  of  1865  (13  U.  S.  St.  at  L.  540); 
and  paintings,  drawings,  chromds, 
statues,  statuary,  and  models  or 
designs  intended  to  be  perfected  as 
works  of  the  fine  arts,  by  the  Act  of 
1870  (16  U.  S.  St.  at  L.  198). 

54.     U.  S.  Rev.  St.  i  4952. 

BS.  Act  March  4,  1909  (35  U.  S.  St. 
at  L.   1076  c   320   {   4). 

"In  keeping  pace  with  the  growth 
of  the  subject  of  this  constitutional 
provision,  many  statutes  have  been 
enacted,  extending  and  enlarging  its 
protection,   covering   not   only   maps,  i 


charts  and  books,  as  originallv,  but 
comprehending  now  as  well  all  the 
writings  of  an  author."  National 
Cloak,  etc.,  Co.  v.  Kaufman,  189  Fed. 
215.   218. 

60.  Act  March  4,  1909  (35  U.  8. 
St.  at  L.  1075  c  820  I  6),  as  amended 
by  Act  Aug.  24,  1912  (37  U.  S.  St. 
at  L.  488  c  356   9  6). 

[a]  Til*  stetntory  olassea  are  as 
follows:  "'(a)  Books,  including  com- 
posite and  cyclopedic  works,  direc- 
tories, gazeteers,  and  other  compila- 
tions;' '(b)  Periodicals,  including 
newspapers;'  '(c)  Lectures,  sermons, 
addresses  (prepared  for  oral  deliv- 
ery);' "(d)  Dramatic  or  dramatico- 
mualcal  compositions;'  '(e)  Musical 
compositions-'  '(f)  Maps;'  '(g)  Works 
of  art;  models  or  designs  for  works 
of  art;'  '(h)  Reproductions  of  a  work 
of  art;'  '(1)  Drawings  or  plastic 
works  of  a  scientific  or  technical 
character;'  "(j)  Photographs;'  '(k) 
Prints  and  pictorial  Illustrations:' 
'(1)  Motion-picture  photoplays;'  '(m) 
Motion  pictures  other  than  photo- 
plays.'" Act  March  4,  1909  (36  U.  S. 
St.  at  ti.  1075  c  320  i  5),  as  amended 
by  Act  Aug.  24,  1912  (37  U.  S.  St.  at 
L.  488  c  366  i  5). 

57.  Act  March  4,  1909  (36  St.  at  L. 
1075  c  320  i  7);  Rules  and  Regu- 
lations for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui.  No. 
15),  rule  4. 

68.  See  supra  I  69. 

69.  St.  1  &  2  Geo.  V  c  46;  Byrne 
v.  Statist  Co.,  [19141  1  K.  B.  622. 

60.  St.  1  &  2  Geo.  V  c  46  {  35  (1). 

[a]  "A  UtenuT  work  (1)  is  In- 
tended to  afford  either  information 
and  Instruction,  or  pleasure,  in  the 
form  of  literary  enloyraent."  HoUin- 
rake  v.  Truswell,  [1894]  3  Ch.  420, 
428  (per  Davey,  U.  J.).  (2)  "I  think 
the  words  'original  literary  work' 
mean  a  literary  work  of  which  the 
person  in  whom  the  copyright  is 
laid,  or  through  whom  the  title  to 
the  copyright  is  traced.  Is  the  au- 
thor." Byrne  v.  Statist  Co.,  [1914] 
1   K.   B.   622,   627.  C'\n%C%\(> 

61.  Origlsautr  of:  •VJWVIV^ 
Dramatic  composition  see  infra  9^09. 
Musical  composition  see  Infra  I  111. 


1010     [13  C.  J.] 


COPTBIGHT  AND  LITERARY  PROPERTY 


[§91 


of  another.*'  A  piracy  is  not  the  subject  o£  a 
valid  oopyright."  A  mere  copyist  is  not  an  author.** 
Authorship  implies  the  exercise  of  mental  powers 
»nd  the  production  in  concrete  form  of  an  original 


intellectual  conception.*"  A  mere  news  item  is  not 
the  subject  of  copyright.**  But  while  some  degree 
of  originality  is  necessary  to  sustain  a  copyright, 
the  courts  do  not  show  any  disposition  to  be  very 


as.  Ferris  v.  Frobman,  22S  U.  S. 
424,  S2  set  ZeS,  S6  L..  ed.  41)2;  PaKano 
V.  Chas.  Beseler  Co.,  234  Fed.  963; 
Cooper  V.  James,  218  Fed.  871;  Du 
Puy  V.  Post  Telegram  Co.,  210  Fed. 
883,  127  CCA  493:  Hoffman  v.  Le 
Traunlk.  209  Fed.  376;  Courier  Lith. 
Co.  V.  Donaldson  Lith.  Co.,  104  Fed. 
993,  44  CCA  296  [rev  on  Other 
KTOunds    188    U.    S.    289,    23    SCt   298, 

47  Li.  ed.  4601;  Benn  v.  Leclercq,  8 
F.  Cas.  No.  1,308;  Boucicault  v.  Fox, 
8  F.  Cas.  No.  1,691,  S  Blatchf.  87; 
Emerson  v.  Davles,  8  F.  Cas.  No. 
4,436,  3  Story  768:  Jollie  ▼.  Jaanes, 
IS  F.  Cas.  No.  7.437.  I  Blatchf.  618; 
Liawrence  v.  Dana,  IB  F.  Cas.  No. 
8,136,  4  CUff.  1;  Bartlett  v.  Critten- 
den, 17  F.  Cas.  No.  1,076,  5  McLean 
32;  Reed  v.  Carusl,  20  F.  Cas.  No. 
11,642,  Taney  72;  Richardson  v.  Sill- 
ier, 20  F.  Cas.  No.  11,791;  Laiarus 
V.  Charles,  L.  R.  16  Eq.  117;  Sayre 
V.  Moore,  1  East  861  note  b,  102  Re- 

?rlnt  139:  Cary  v.  Longman.  1  East 
B8,  102  Reprint  358.  7  ERC  78;  Jar- 
rold  V.  Houlston,  3  Kay  &  J.  708,  69 
Reprint  1294;  Cable  v.  Marks,  52  L.. 
J.  Ch.  107:  Moffatt  V.  Gill,  86  L.  T. 
Rep.  N.  S.  465;  Baily  v.  Taylor,  1 
Russ.  &  M.  73.  5  EngCh  73,  39  Re- 
print   28,    Taml.    295,    12    EngCh    296, 

48  Reprint  118:  Barfleld  ▼.  Nichol- 
son, 2  Sim.  &  St.  1,  1  EngCh  1,  57 
Reprint  245;  Black  v.  Murray,  9  Sc. 
Sess.  Cas.  341;  Church  v.  Linton,  26 
Ont.  131. 

[a]  OxiKlnallty  In  tivatmeiit  of 
familiar  uieMwif  ■  ■  Where  certain 
kinds  of  incidents  must  be  found  In 
many  books  and  plays,  originality, 
when  dealing  with  incidents  familiar 
in  life  or  Action,  lies  in  association 
and  grouping  of  those  Incidents  In 
such  a  manner  that  the  work  under 
consideration  presents  a  new  con- 
ception or  a  novel  arrangement  of 
events.  Stevenson  v.  Harris,  238  Fed. 
432. 

[b1  ni*  BOT*l^  ot  ft  woik  on 
boouwsplaif  consists  in  the  mode  of 
keeping  accounts,  the  names  used  in 
the  items  of  debit  and  credit  being 
of  no  imi>ortance.  Bartlett  t.  Crit- 
tenden, 2  F.  Cas.  No.  1,076,  5  Mc- 
Lean 32. 

Sole  as  to  lltonwT  property  at 
cogasum  law  see  supra  |  11. 

63.  Ferris  v.  Frohman,  223  U.  8. 
424,  32  SCt  263,  66  L.  ed.  492;  Edward 
Thompson  Co.  y.  American  Law  Book 
Co.,  130  Fed.  639  [afl  157  Fed.  1008 
mem,  86  CCA  677  mem  (app  dlsm 
216  U.  8.  625,  30  SCt  676.  64  L.  ed. 
642)]:  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed. 
922,  69  CCA  148,  62  LRA  607  [rev 
121  Fed.  9071;  Broder  v.  Zeno  Mau- 
vais  Music  Co.,  88  Fed.  74;  Bain  v. 
Henderson,  16  B.  C.  318. 

[a]  Tmlts  of  plrM7,^(l)  It  was 
not  the  purpose  or  effect  of  the  copy- 
right law  to  render  secure  the  fruits 
of  piracy,  and  the  copyright  on  a 
piratical  production  is  void.  Ferris 
V.  Frohman,  223  U.  8.  424.  32  SCt 
263,  56  L.  ed.  492.  (2)  "Of  course, 
if  an  author  of  a  book  Is  unscrupu- 
lous enough  to  pirate  and  Include  in 
it  the  protected  composition  of  an- 
other, no  registration  could  give  him 
property  in  that  which  he  had 
stolen."  Walter  v.  Lane,  [1900]  A.  C. 
639,  668,  2  BRC  8l2  [rev  [1899]  2  Ch. 
749,  and  quot  Bain  v.  Henderson,  16 
B.  C.  318,  319]. 

rb]  A  piratioftl  ▼•rmloii  of  mu  im- 
publlshad  dramath)  oompoaltloii  is 
not  the  subject  of  a  valid  copyright. 
Ferris  v.  Frohman,  223  U.  S.  424,  82 
SCt  263,  56  L.  ed.  492. 

[c]  ArraarontMit  of  opora  acora 
for  ptsun  It  seems  that  an  arrange- 
ment of  an  opera  score  for  the  piano 
may  be  an  original  work  if  at  the 
time  there  is  no  copyright  in  the 
opera  itself,  but  otherwise  not.  Per 
Kelly.  C.  B.,   in  Wood  v.   Boosey,  L. 


R.  3  Q.  B.  223,  18  ERC  578. 

[d]  Sketch  ftpprondatad  from  for- 
eign pnbUcation. — No  copyright  can 
be  acquired  in  a  sketch  appropriated 
from  a  foreign  publication.  Johnson 
V.  Donaldson.  3  Fed.  22,  18  Blatchf. 
287. 

fe]  OoBtnwT  Tlow^— (1)  "It  is 
submitted  that  copyright  can  be 
claimed  in  a  work  which  is  a  piracy 
of  another  copyright  work,  provided 
that  the  piracy  is  not  a  mere  slavish 
copy  or,  possibly,  obtained  by  fraud. 
Slfngsby  v.  Bradford  Patent  Truck, 
etc.,  Co.,  [1905J  W.  N.  122.  In  the 
case  of  Cary  v.  Faden,  6  V.es.  jr.  24, 
31  Reprint  453,  Lord  Eldon,  in  refus- 
ing an  injunction  to  restrain  an  In- 
fringement .  of  the  copyright  in  a 
road  book,  appears  to  nave  been  in- 
fluenced by  the  fact  that  the  plain- 
tiff's work  was  an  infringement  of 
the  copyright  in  an  earlier  work,  but 
it  is  dlfflcult  to  see  why.  in  principle, 
this  should  affect  the  right  to  copy- 
right, so  long  as  the  infringer  has 
done  independent  work.-  Take,  for 
example,  the  case  of  a  person  who 
translates  a  copyright  work  into 'an- 
other language.  Why,  on  principle, 
should  anyone  be  at  liberty  to  appro- 
priate the  translator's  Independent 
labor  because  his  translation  was 
not  authorised  by  the  author  of  the 
original  work,  who  does  not  see  flt 
to  prevent  the  publication  of  the 
translation?  Moreover,  the  unauthor- 
ised translation  of  to-day  may  be- 
come an  authorised  translation  to- 
morrow. The  same  argument  applies 
to  any  unlawful  abridgment,  collec- 
tion or  compilation,  or  to  an  un- 
authorised photograph  of  an  artistic 
work.  The  argument  that  a  piracy 
may  be  entitled  to  protection  as 
copyright  receives  support  from  Art. 
2  or  the  Revised  Convention  of  Berne 
.  .  . ,  which  provides  that  'trans- 
lations' are  to  be  entitled  to  pro- 
tection as  original  works,  whereas 
Art.  6  of  the  original  Berne  Con- 
vention only  accorded  such  protec- 
tion to  'lawful'  translations.  By 
deliberately  suppressing  the  word 
lawful"  in  the  Revised  Convention, 
the  signatories  to  the  Convention — 
including  Great  Britain — have  signi- 
fled  their  intention  to  protect  unau- 
thorised translations — of  course,  with- 
out prejudice  to  the  rights  of  the 
original  author."  Coplnger  Copyright 
(6th  ed)  pp  52,  63.  See  also  Mac- 
OilllvTay  Copyright  p  46  (where  the 
same  opinion  is  expressed).  (2)  "A 
mere  copyist  has  no  right  to  obtain 
a  copyright  for  his  work,  but  even 
in  that  case,  where  the  copy  has  been 
dlfflcult  to  obtain,  or  where  a  con- 
siderable amount  of  skill  or  address 
has  been  necessary  in  selecting  and 
arranging  the  material  to  be  copied, 
a  good  copyright  may  be  had." 
Beullac  v.  Slmard,  39  Que.  Super. 
97,  101  Jaff  39  Que.  Super.  617]. 

M.  Beullac  v.  Slmard.  89  Que. 
Super.  97   [aff  39  Que.  Super.  617]. 

es.  Blelsteln  v.  Donaldson  Lith. 
Co.,  188  U.  8.  239,  23  SCt  298.  47  L. 
ed.  460  [rev  104  Fed.  993.  44  CCA 
2961;  Holmes  v.  Hurst,  174  U.  8.  82, 
19  SCt  608,  43  L.  ed.  904;  Burrow- 
Giles  Lith.  Co.  V.  Sarony,  111  TI.  8. 
53.  4  SCt  279,  28  L.  ed.  349  [aff  17 
Fed.  591];  Meccano  v.  Wagner,  234 
Fed.  912;  Werckmelster  v.  American 
Lith.  Co.,  134  Fed.  321,  69  CCA  663, 
68  LRA  691  [rev  126  Fed.  244]; 
National  Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  294,  66  CCA 
198,  60  LRA  805;  Courier  Lith.  Co.  v. 
Donaldson  Lith.  Co.,  104  Fed.  993,  44 
CCA  296  [rev  on  other  grounds  188 
U.  S.  239.  23  SCt  298,  47  L.  ,ed.  460]; 
J.  L.  Mott  Iron  Works  v.  Olow.  82 
Fed.  316,  27  CCA  250;  Llbraco  v. 
Shaw  Walker,  58  Sol.  J.  48  (holding 
that  a  card  index  system  is  not  copy- 
rightable). 


[a]  A«<hor«Upw — (1)  "In  my 
opinion,  'author*  involves  originating. 
making,  producing,  as  the  inventfve 
or  master  mind,  the  thing  which  is  to 
be  protected,  whether  it  be  a  draw- 
ing, or  a  painting,  or  a  photograph." 
Per  Cotton,  J.,  in  Nottage  v.  Jackson. 
11  Q.  B.  D.  627.  636  [quot  Burrow- 
Giles  Lith.  Co.  V.  Sarony,  111  U.  S. 
63,  4  SCt  279.  28  L.  ed.  249]. 
(2)  "While  the  word  writings  may  be 
liberally  construed,  as  it  lias  been. 
to  Include  original  designs  for  en- 
gravings, prints,  etc,  it  is  only  such 
as  are  original,  and  are  founded  in 
the  creative  powers  of  the  mind." 
U.  S.  v.  Steffens,  100  U.  8.  88,  94,  2S 
L.  ed.  560. 

[b]  Annal*  aad  ftnthorsUp  dl»- 
ttnffslahad,— "It  would  be  difficult  to 
define,  comprehensively,  what  char- 
acter of  writing  is  copyrightable,  and 
what  is  not.  But,  for  the  purpose  of 
this  casQ,  we  may  fix  the  confines  at 
the  point  where  authorship  proper 
ends,  and  mere  annals  begin.  Nor  Is 
this  line  easily  drawn.  Generally 
speaking,  authorship  implies  that 
there  has  been  put  Into  the  produc- 
tion something  meritorious  from  the 
author's  own  mind;  that  the  product 
embodies  the  thought  of  the  author, 
as  well  as  the  thought  of  others;  and 
would  not  have  found  existence  in 
the  form  presented,  but  for  the  dis- 
tinctive individuality  of  mind  from 
which  it  sprang.  A  mere  annal,  on 
the  contrary,  is  the  reduction  to  copy 
of  an  event  that  others,  in  a  like 
situation,  would  have  observed;  and 
Us  statement  in  the  substantial  forni 
that  people  generally  would  have 
adopted.  A  catalogue,  or  a  table  of 
statistics,  or  business  publications 
gonerolly  may  thus  belong  to  either 
one  or  the  other  of  these  classes. 
If,  in  their  makeup,  there  la  evinced 
some  peculiar  mental  endowment — 
the  grasp  of  mind,  say  In  a  table  of 
sfatlsticB,  that  can  gather  in  all  that 
is  needful,  the  discrimination  that 
adjusts  their  proportions— there  may 
be  authorship  within  tks  meaning  of 
the  copyright  grant  as  interpreted 
by  the  courtdL  But  If.  on  the  con- 
trary, such  writings  are  a  mere  nota- 
tion of  the  flgures  at  which  stocks 
or  cereals  have  sold,  or  of  the  result 
of  a  horse  race,  or  base-ball  game, 
they  cannot  be  said  to  bear  the  im- 
press of  individuality,  and  fail,  there- 
fore, to  rise  to  the  plane  of  author- 
ship. In  authorship,  the  product  has 
pome  likeness  to  the  mind  underneath 
it-  In  a  work  of  mere  notation,  the 
mind  is  guide  only  to  the  fingers  that 
make  the  notation.  One  Is  the  prod- 
uct of  originality;  the  other  the 
product  of  opportunity."  National 
Tel.  News  Co.  v.  Western  Union  TeL 
Co.,  119  Fed.  294,  297,  56  CCA  198,  CO 
LRA  806. 

[c]  ICsie  ascbanloal  aggranUoa 
of  matter  previously  published  will 
not  support  a  copyright.  Holmes  v. 
Hurst,  174  U.  8.  82,  83,  19  SCX  606, 
43  L.  ed.  904  (case  of  "The  Autocrat 
of  the  Breakfast  Table"). 

66b  National  Tel.  News  Co.  v. 
Western  Union  Tel.  Co.,  119  Fed.  294. 
56  CCA  198,  60  LRA  806:  Tribune  Co. 
V.  Associated  Press,  ll6  Fed.  126: 
Walter  v.  Stelnkopff,  118921  3  Ch.  48»; 
Springfield  v.  Thame,  89  L.  T.  Rep. 
N.  S.  242. 

[a]  Bsftson  for  nil*^— "It  would 
be  both  inequitable  and  impracticable 
to  give  copyright  to  every  printed 
article.  Much  of  current  publication 
—In  fact  the  greater  portion — is 
nothing  beyond  the  mere  notation  of 
events   transpiring,    which,    if   trans- 

flring  at  all,  are  accessible  by  all. 
t  Is  inconceivable  that  the  copyright 
grant  of  the  constitution,  and  the 
statutes  in  pursuance  thereof,  were 
meant   to    give   a  monopoly   of  nar- 


For  latsr  easss,  dsvslopittaats  and  cliaacM  in  the  law  see  cumulative  Annotations,  sams  title,  page  and  note  number. 
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tixacting:  in  the  enforcement  of  this  requirement.*' 
The  -work  need  not  be  wholly  original;  bat  in  such 
ease  copyright  is  acquired  only  in' that  part  of  the 
work  -which  is  the  result  of  the  author's  own  labor, 
skillpand  ingenuity.**  It  is  immaterial  that  a  pic- 
rure  represents  visible  actual  persons  or  things;  it 
•Is   nevertheless  copyrightable.** 


[%  92]  b.  Matter  Previoiisly  PnUisbed.  Where 
general  publication  has  been  made  of  a  work  with- 
out copyright,  a  subsequently  attempted  formal 
copyright  is  void,"  whether  such  prior  publication 
was  made  in  this  or  any  foreign  country.'^  Works 
already  in  the  public  domain  are  not  the  subject  of 
copyright,"  and  this  rule,  although  long  settled,  has 


rative  to  him,  who,  putting  the  bare 
reclta.1  of  events  in  print,  went 
throuerh  the  routine  formulse  of  the 
copyright  statutes."  National  Tel. 
Me-ws»Co.  y.  Western  Union  Tel.  Co., 
119  Fed.  294,  297.  6«  CCA  198,  60 
LRA   806. 

V«l«Cz«pUo  news  Mrvloa  ••  prop- 
erty see  supra  |  21. 

ilairapaper  as  subject  of  copyright 
see  infra  1  102. 

ST.  Blelsteln  v.  Donaldson  Llth. 
Co..  188  U.  S.  239,  23  SCt  298,  47  L. 
ed.  4  60  [rev  104  Fed.  993,  44  CCA 
296];  "Woodman  v.  Lydlard-Peteraon 
Co..  192  Fed.  67  [afl  204,Fed.  921,  128 
CCA  243  (reh  den  208  Fed.  900,  126 
CCA  484)]:  National  Cloak,  etc., 
Co.  V.  Kaufman.  189  Fed.  215;  Hen- 
derson V.  Tompkins,  60  Fed.  758; 
Brlghtley  v.  Littleton,  37  Fed.  108; 
Bouclcault  V.  Fox,  8  F.  Cas.  No.  1,691, 
5  Blatchf.  87;  "Walter  v.  Lado,  [1900] 
A.  C.  539,  2  BRC  812. 

"If  there  Is  a  restriction  it  is  not 
to  be  found  in  the  limited  pretensions 
of  these  particular  works.     The  least 
pretentious  picture  has  more  origin- 
ality  in   It  than   directories  and  the 
like,      which     may     be     copyrighted. 
Drone,  Copyright,  158.     See  Hender- 
son  V.   Tompkins,   60   Fed.   7B8.     The 
amount     of     training     required     for 
humbler  efforts  than  thosi  before  us 
Is  well  indicate  by  Huskln.     'If  any 
young    person,    after    being    taught 
what     is,     In    polite    circles,     called 
"drawing,"  will  try  to  copy  the  com- 
monest piece  of  real  work, — suppose 
a  lithograph  on  the  title  page  of  a 
new  opera  air,  or  a  woodcut  in  the 
cheapest  Illustrated  newspaper  of  the 
day — they    will    find    themselves    en- 
tirely beaten.'     Elements  of  Drawing, 
1st    ed.    3.      There   is   no   reason    to 
doubt  that  these  prints  in  their  en- 
semble  and   in   all   their  details,   in 
their  design  and  particular  combina- 
tions of  figures,  lines  and  colors,  are 
the   original  work   of   the   plaintiff's 
designer.     If  it  be  necessary,  there  is 
express  testimony  to  that  effect.     It 
would   be    pressing    the    defendant's 
right  to  the  verge,  if  not  beyond,  -to 
leave  the  question  of  originality  to 
the   jury  upon  the  evidence  in   this 
case,   as   was   done   in    Hegeman   ▼. 
Springer,   110  Fed.   374.   49   CCA  86." 
Blelsteln  v.  Donaldson  Llth.  Co.,  188 
U.  S.  239.  250,  23   SCt  298.  47   L..  ed. 
460   [rev   104   Fed.    993,    44    CCA   296]. 
[a]    BnffUsh    statntas. — The    word 
"original"  is  not  used  with  reference 
to  a  book,  in  the  Copyright  Act,  1842 
(5  &  6   -Vict,   c   45).      Compare   Fine 
Arts  Copyright  Act,    1862    (25   &   26 
-Vict  c  68   i   1),   in  which  the  words 
are:    "The  author    ...     of  every 
oricinal     Painting,      Drawing,      and 
Photograph." 

68.  Backus  v.  Gould,  7  How.  (U. 
S.)  798.  12  L.  ed.  919;  Hoffman  v.  Le 
Traunik,  209  Fed.  375;  Cary  v.  Long- 
man, 1  East  868,  102  Reprint  138, 
7  ERG  78;  Beullac  T.  Simard,  39  Que. 
Super.  97  [aff  89  Que.  Super.  517]. 
See  also  infra  t|  96,  272. 

[a]  Orlflaal  nutttar  la  naw  adi- 
tfons.— The  editor  of  a  subsequent 
edition  is  entitled  to  a  copyright  on 
his  notes  and  additions,  where  they 
can  be  clearly  separated  from  those 
of  a  previous  edition.  Lawrence  v. 
Dana,  15  F.  Cas.  No.  8.136.  4  Cliff.  1. 
See  also  Black  v.  Murray.  9  So.  Sess. 
Cas.  341. 

[b]  Oonaetloiis    and    addtUoa*.— 
Iiere  a  person   simply  makes  oor- 

rectlons  and  additions  to  a  work  in 
which  he  had  originally  no  interest, 
he  acquires  a  oopyrtefat  in  them,  and 
may  bring  an  action  if  they  are 
pirated,    Cary   v.   Longman.   1   Bast 


Wne: 


858,  102  Reprint  138,  7  ERC  78. 

68.  Blelsteln  v.  Donaldson  Llth. 
Co..  188  U.  S.  239,  23  SCt  298,  47  L. 
ed.  460;  National  Cloalt  etc  Co.  v. 
Kaufman,  189  Fed.  215;  Da  Prato 
Statuary  Co.  v.  Giuliani  Statuary  Co., 
189  Fed.  90;  Blackwell  v.  Harper.  2 
Atk.  93,  26  Reprint  458;  Beullac  v. 
Simard,  39  Que.  Super.  97  [aff  89  Que. 
Super.  617[. 

[a]  Saasom  for  mla. — "It  is  ob- 
vious also  that  the  plaintiffs'  case  is 
not  affected  by  the  fact,  if  it  be  one, 
that  the  pictures  represent  actual 
groups — visibia  things.  They  seem 
from  the  testimony  to  have  been 
composed  from  hints  or  description, 
not  from  sight  of  a  performance. 
But  even  If  they  had  been  drawn 
from  the  life,  that  fact  would  not 
deprive  them  of  protection.  The  op- 
posite proposition  would  mean  that  a 
portrait  of  "Velasques  or  -Whistler 
was  common  property  because  others 
might  trv  their  hand  on  the  same 
face.  Others  are  free  to  copy  the 
brlginal.  They  are  not  free  to  copy 
the  copy.  Blunt  v.  Patten,  8  F.  Caa. 
No.  1,680,  2  Paine  897.  See  Kelly  v. 
Morris,  L.  R.  1  Eq.  697,  7  ERC  102; 
Morris  v.  -Wright,  L.  R.  6  Ch.  279. 
The  copy  is  uie  personal  reaction 
of  an  individual  upon  nature.  Per- 
sonality always  contains  something 
unique.  It  expresses  Its  singularity 
even  in  handwriting,  and  a  very 
modest  grade  of  art  has  in  it  some- 
thing Irreduoible,  which  is  one  map's 
alone.  That' something  he  may  copy- 
right unless  there  is  a  restriction 
In  the  words  of  the  act."  Blelsteln 
v.  Donaldson  Llth.  Co.,  188  IT.  6.  239, 
249,  23  SCt  298,  47  L.  ed.  460  (rev 
104  Fed.  993.  44  CCA  296], 

[b]  Motoital  rapnasantatioiui  of 
•tataaxy  made  by  pnotographlng  the 
statuary,  and  then  preparing  a  cut 
from  the  photograpl^  are  copyright- 
able. Da  Prato  Statuary  Co.  v. 
Giuliani  Statuary  Co.,  189  Fed.  90, 

[c]  The  rapxodnotloa,  la  -bas-rallaf 
la  paplar  maoM,  of  aa  aaffravlng  or 
historical  painting,  being  a  work  of 
art,  may  be  the  subject  of  «  copy- 
right. Beullac  v.  Simard,  39  Que. 
Super.  617  [aff  39  Que.  Super.  97]. 

TO.  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284,  28  SCt 
72.  52  L.  ed.  208,  12  AnnCas  595; 
Mifflin  V.  Dutton,  190  TJ.  S.  265,  23 
SCt  771.  47  L.  ed.  1043  [aff  112  Fed. 
1004,  60  CCA  861,  61  LRA  134]; 
Mifflin  V.  R.  H.  -White  Co.,,  190  U.  S. 
260,  23  SCt  769,  47  L.  ed.  1040  [aff 
112  Fed.  1004,  50  CCA  661,  61  LRA 
134  <aff  107  Fed.  708)];  Holmes  v. 
Hurst,  174  U.  S.  82.  89,  19  SCt  606, 
43  L.  ed.  904;  -Woodman  v.  Lydiard- 
Peterson  Co.,  192  Fed.  67  [aff  204 
Fed.  921,  123  CCA  243  (reh  den  205 
Fed.  900,  126  CCA  434)];  Bamforth 
v.  DouglEiss  Post  Card,  etc.,  Co.,  158 
Fed.  355;  Encyclopaedia  Britinnica 
Co.  V.  Werner  Co.,  135  Fed.  841  [aff 
142  Fed.  966,  74  CCA  228]:  Kipling  V. 
Putnam,  120  Fed.  631,  57  CCA  295,  65 
LRA  873;  Fraser  v.  Yack,  116  Fed. 
286,  53  CCA  563;  Holmes  v.  Hurst,  80 
Fed.  514,  25  CCA  610  [aff  76  Fed.  757, 
and  afl  174  U.  S.  82,  19  SCt  608,  43 
L.  ed.  904]'  O'Neill  v.  General  Film 
Co.,  162  NTS  699  faff  171  App.  Dlv. 
854,  157  NTS  10118];  Langlois  v. 
"Vincent,  18  LCJur  160.  See  also 
supra  St  42-46. 

"If  an  author  permit  bis  intel- 
lectual production  to  be  published 
either  serially  or  collectively,  his 
right  to  a  copyright  is  lost  as  effectu- 
ally as  the  right  of  an  inventor  to  a 
Satent  upon  an  invention  which  he 
eliberately  abandons  to  the  public — 
and.  this,,.. toO)  .  irr^speotive    of    his 


actual  intention  not  to  make  such 
abandonment."  Holmes  v.  Hurst, 
supra. 

[a]  Baglstarad  desiga  aad  pataat 
for  Mat*  lavaatloa. — (1)  Patent 
right  and  copyright  of  design  may 
in  certain  circumstances  coexist  in 
the  same  person  in  respect  of  the 
same  article.  The  reglsti-ation  of  a 
design  which  secures  mechanical  ad- 
vantages may  as  an  anticipation  pre- 
vent a  subsequent  grant  of  letters 
patent  in  respect  of  the  same  article 
whether  the  applicant  l>e  the  pro- 
prietor of  the  design  or  a  stranger. 
And  a  grant  of  a  patent  and  the  pub- 
lication of  the  patented  article  would 
prevent  a  design  of  the  article  being 
novel  so  as  to  obtain  registration. 
-Werner  Motors,  Ltd.  v.  A.  -W. 
Gamage,  Ltd.,  [19041  2  Cb.  580. 
(2)  -where,  however,  there  is  a  pro- 
visional specification  without  pub- 
lication of  the  patented  article,  and 
then  registration  of  the  design,  and 
that  is  followed  by  the  final  specifi- 
cation, the  two  rights  may  coexist, 
the  right  acquired  by  the  registration 
of  the  design  which  was  valid  at  the 
time  of  registration  not  being  preju- 
diced by  the  subsequent  filing  of  the 
final  specification;  but  the  right 
second  in  point  of  time,  the  copyright 
of  design,  would  be  held  subject  to 
the  first.  That  would  be  so  whether 
the  owner  of  the  patent  and  th0 
owner  of  the  design  were  the  game 
person  or  two  independent  persons. 
Werner  Motors,  Ltd.  v.  A.  "W.  Gaai- 
age,  Ltd.,  supra. 

71.  Bncyclopeedla  Britannica  Co. 
V.  Werner  Co.,  135  F^.  ^41  [aff  142 
Fed.  966,  74  CCA  228];  Fraser  v. 
Tack,  116  Fed.  285,  63  CCA  663;  Lar- 
rowe-Lolsette  v.  O'Loughlln,  88  Fed. 
896;  Black  v.  Ehrioh,  44  Fed.  793; 
Black  V.  Henry  G.  Allen  Co.,  42  Fed. 
618,  9  LRA  433;  Frohman  v.  Ferris, 
238  111.  430,  87  NE  327,  128  AmSR 
136,  43  LRANS  639  [aff  223  U.  S.  424, 
32  SCt  263,  56  L.  ed.  4921;  D'Almaine 
V.  Boosey,  4  L.  J.  Ebcch.  21.  See  also 
supra  i  46. 

■Unaltaaaona      pa-bUcatlon.-^ 

ven  after  the  taking  effect  of  the 
act  of  1891  an  English  author  could  ' 
not,  after  publication  of  his  produc- 
tion in  England,  secure  a  copyright 
In  this  country,  but  in  order  to  avail 
himself  of  that  privilege  it  became 
necessary  that  simultaneously  with 
his  publication  and  securing  a  copy- 
right in  England  he  also  comply  with 
the  copyright  statutes  in  this 
country.  A  publication  of  his  pro- 
duction without  such  compliance 
with  our  statutes  prevented  him 
from  afterwards  securing  the  benefits 
of  our  copyright  statutes  and  ren- 
dered the  publication  public  property 
In  this  country."  Frohman  v.  Ferris, 
238  111.  430,  437,  87  NE  327,  128  Am 
SR  135,  43  LRANS  639  [aff  223  U.  S. 
424,  32  SCt  263.  66  L.  ed.  492].  See 
also  Infra  ||  178,  211. 

[b]  lataxlia  Oopyrlgbt  Aet  of 
1904,^ — The  Interim  Copyright  Act  of 
Jan.  7,  1904  (38  St.  at  L.  4  o  2),  for 
the  protection  of  exhibitors  of  for- 
eign literary,  artistic,  or  musical 
works  at  the  Louisiana  Purchase  Ex- 
position, was  held  not  to  extend  the 
copyright  protection  to  books  ex- 
hibited at  the  exposition  which  had 
been  previously  published  in  the 
United  States.  Encyclopeedla  Britan- 
nica Co.  V.  American  Newspaper 
Assoc,  142  Fed.  966,  74  CCA  228  faff 
135  Fed.  841].  I 

»a.     Kipling  V.   Putnam,   120   Fed!  P 
631.   67  CCA ^95,   66   LRA   873;   Lar-^ 
rowe-Lolsette  v.  O'Loughlln,  88  Fed. 
896.   ,Ajad  cases  supra  note  70. 
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been  enacted  by  express  statutory  provisionJ*  The 
copyrighting  of  a  new  edition  of  a  work  which  has 
been  previously  published,  either  with  or  without 
copyright,  protects  only  what  is  orig^inal  in  the  new 
edition  and  does  not  confer  any  rights  as  to  any 
matter  previously  published.^*  It  is  immaterial 
whether  the  prior  publication  was  made  piecemeal 


or  en  bloc;  in  either  case  it  is  fataL"  An  un- 
authorized piratical  publication  is  no  bar  to  a  sub- 
sequent copyright  by  the  proprietor." 

[$93]  c  Doable  Oopyright^.  There  is  no  such 
thing  as  double  copyrighting;  matter  that  has  once 
been   copyrighted   cannot   be   copyrighted    again."^ 


73.  Act  March  4.  1909  (35  U.  S. 
St.  at  L.  1076  c  S20   t   7). 

7^  Meccano  v.  Wagner,  234  Fed. 
912;  Kipling  v.  Putnam,  120  Fed.  631, 
fi7  CCA  295,  65  L.RA  873;  Ldiwrence  v. 
Dana,  14  F.  Cas.  No.  8,196,  4  Cliff. 
1. 

[a]  Sal*  anpUtd*— "This  new  copy- 
right protected  only  what  waB  orig- 
inal in  the  "Outward  Bound'  edition. 
It  did  not  operate  to  extend  or  en- 
large prior  copyrights  or  remove 
from  the  public  domain  the  author's 
works  which,  by  his  own  act,  he  had 
dedicated  to  the  public.  If,  for  In- 
stance, the  Messrs.  Scrlbner  should 
publish  a  new  edition  of  Fielding's 
works  their  copyright  would  cover 
only  that  part  of  the  edition  which  Is 
new.  It  would  not  enable  them  to 
hold  a  monopoly  In  Fielding's  writ- 
ings. Any  other  publisher  could  pub- 
fish  Fielding's  works  with  perfect 
propriety."  KlpUng  v.  Putnam,  120 
Fed.  831,  684,  57  CCA  296,  66  LRA 
873 

75.  Holmes  v.  Hurst,  174  U.  S.  82, 
19  set  606,  43  L.  ed.  904  [afl  80  Fed. 
814.  26  CCA  610  (aff  76  Fed.  757)]; 
Fraser  t.  Yack,  116  Fed.  285,  53  CCA 
663    (Barrle's  "Little  Minister"). 

"We  are  quite  unable  to  appreciate 
the  distinction  between  the  publica- 
tion of  a  book  and  the  publication  of 
the  contents  of  such  book,  whether 
such  contents  be  published  piecemeal 
or  en  bloc."  Holmes  v.  Hurst,  174 
U.  8.  82,  89,  19  set  606.  43  L,.  ed. 
904. 

[a]  SaaaoK  for  nil«,>— "If,  as  con- 
tended by  the  plaintiff,  the  publica- 
tion of  a  book  DC  a  wholly  different 
affair  from  the  publication  of  the 
several  chapters  serially,  then  such 
publication  of  the  parts  might  be 
permitted  to  go  on  Indefinitely  be- 
fore a  copyright  for  the  book  Is  ap- 
plied for,,  and  such  copyright  used  to 
enjoin  a  sale  of  books  which  was 
perfectly  lawful  when  the  books  were 
published.  There  Is  no  fixed  time 
within  whlch^n  author  must  apply 
for  a  copyright,  so  that  it  be  "before 
publication;'  and  if  the  publication 
of  the  parts  serially  be  not  a  pub- 
lication of  the  book,  a  copyright 
might  be  obtained  after  the  several 
parts,  whether  published  separately 
or  collectively,  had  been  In  general 
circulation  for  years.  Surely,  this 
cannot  be  within  the  spirit  of  the 
act."  Holmes  v.  Hurst,  174  U.  S.  82, 
89.  19  set  606,  43  L.  ed.  904  Ifoll 
Mifflin  v.  R.  H.  White  Co.,  190  U.  S. 
260,  23  set  769,  47  L..  ed.  1040  (aff 
112  Fed.  1004,  50  CCA  661,  61  L.RA 
134  [aff  107  Fed.  708])]. 

[b]  Bala  avpllad. — "That  the  copy- 
right taken  out  by  the  author  after 
the  serial  publication  of  his  work  In 
the  Atlantic  Monthly  did  not  prevent 
the  republication  of  so  much  of  such 
serial  as  had  appeared  in  the  maga- 
zine prior  to  December,  1859,  and  be- 
fore any  steps  taken  to  obtain  a 
copyright,  was  settled  by  this  court 
In  Holmes  v.  Hurst,  174  U.  S.  82,  19 
set  606,  43  L.  ed.  904,  wherein  we 
held  that  the  appearance  of  a  work 
In  a  magazine,  by  consent  of  the 
author,  was  such  a  publication  as 
vitiated  the  copyright  under  section 
four  of  the  copyright  act  of  1831. 
4  Stat  at  L.  436,  chap.  16."  Mifflin 
V.  R.  H.  White  Co.,  190  U.  S.  260.  261, 
28  set  769,  47  L.  ed.  1040  [aff  112 
Fed.  1004,  60  CCA  661,  61  LRA  134 
(aff  107  Fed.  708)1. 

■•rial  and  liook  soUloatlOB  see 
infra  I  219. 

78,  Anglo-Canadian  Music  Pub- 
lishers'   Assoc.    V.    Dupuls,    27    Que. 


Super.  486,  5  Que.  Pr.  361.    See  also 
supra  I  44. 

77.  Caliga  v.  Inter  Ocean  News- 
paper Co.,  215  U.  S.  182,  30  SCt  88, 
64  D.  ed.  150  (aff  167  Fed.  186.  84 
CCA  634]  (holding  that  the  same 
principle  appUes  as  in  the  case  of 
double  patenting);  West  Pub.  Co.  v. 
Edward  Thompson  Co.,  176  Fed.  833, 
100  CCA  303  [mod  169  Fed.  8331:  Kip- 
ling V.  Putnam,  120  Fed.  631,  67  CCA 
295,  65  L.RA  878;  Mlflln  v.  Dutton, 
112  Fed.  1004,  50  CCA  661,  61  LiRA 
134  [aff  107  Fed.  708.  and  aff  190 
U.  S.  266,  23  SCt  771.  47  L.  ed.  1043], 
See  New  Fiction  Pub.  Co.  v.  Star  Co., 
220  Fed.  994,  995  (where  Mayer,  D.  J., 
said:  "It  is  asserted  that  the  March, 
1914,  issue  of  'Snappy  Stories'  was 
duly  copyrighted  In  IPebruary,  1914; 
but  that  fact  is  of  no  consequence 
and  adds  nothing  to  plaintiff's  case, 
in  view  of  the  previous  copyright  of 
Goodman"  ). 

[a]  »»aaon  tot  nito<— "The  oon- 
tentlon  In  support  of  the  copyright 
Is  substantially  this:  That  the  es- 
tablished rule  of  the  patent  law 
against  duplication  of  patents  for  the 
same  invention  (Miller  v.  ISagle  Mfg. 
Co.,  161  U.  S.  186,  14  SCt  310,  38  L. 
ed.  121;  12  Notes  U.  S.  Rep.  485)  is 
not  applicable  to  copyrights,  because 
no  express  grant  of  monopoly  issues 
as  in  the  case  of  patents,  and  that 
duplications  of  registry  for  the  same 
subject-matter  are  allowable,  and  so 
recognised  in  Black  v.  Henry  O.  Al- 
len Co.,  66  Fed.  764,  769,  Neither  of 
these  contentions  Impresses  us  as 
tenable.  The  grant  of  monopoly  is 
conferred  alike  by  statute  in  both 
instances,  upon  due  application,  al- 
though in  respect  olT  patents  the 
methods  differ  in  the  needful  dis- 
crimination for  patentability  and  In 
the  form  of  issue.  The  applicant 
for  a  copyright  (section  4968.  Rev. 
St.  [8  U.  S.  Comp.  St.  1901,  p.  3407]) 
deposits  in  the  omce  of  the  Librarian 
the  required  matter,  and  record  Is 
there  made.  Upon  compliance  on  the 
part  of  an  autnor  with  this  require- 
ment, the  grant  ensues,  as  of  course, 
under  section  4952,  Rev.  St.  [3  U.  S. 
Comp.  St.  1901,  p.  3406].  So  the  copy- 
right Is  equally  a  grant,  however 
simple  the  method  of  acquiring,  and 
when  once  conferred  there  is  neither 
authority  nor  occasion  for  a  second 
grant  to  the  author  for  the  same 
production.  Duplication  is  necessa- 
rily Inoperative,  aa  in  the  case  of  the 
patent  for  Invention,  and  the  authori- 
ties are  harmonious  In  this  view. 
Mifflin  V.  Dutton,  112  Fed.  1004,  50 
CCA  661.  61  LRA  134  Faff  190  U.  S. 
266,  23  SCt  771,  47  L.  ed.  1043];  Law- 
rence V.  Dana,  14  F.  Cas.  No.  8,136, 
4  Cliff.  1.  For  new  matter  only  in 
new  edition  can  another  copyright 
be  obtained.  Id.;  Drone  on  Copy- 
right, 146.  In  the  case  of  Black  v. 
Henry  G.  Allen  Co.,  supra,  cited  con- 
tra, which  arose  in  equity  and  In- 
volved equitable  considerations,  the 
present  Inquiry  and  strict  view  of 
the  proceedings  for  copyright  were 
not  passed  upon,  nor  do  we  under- 
stand the  opinion  or  ruling  to  rest 
the  rights  of  the  complainant  upon 
duplication  of  copyright.  It  goes 
without  saying  that  the  author  is 
bound  only  by  such  filing  for 
copyright  as  he  authorises  or 
adopts."  Caliga  v.  Inter-Ocean  News- 
paper Co.,  157  Fed.  186,  189.  84  CCA 
684  [sff  215  U.  S.  182,  SO  SCt  88,  54 
L.  ed.  160]. 

[b]  ooacnmut  BMUtcal  aad  dza^ 
matuo-mnsloal  a«wil|Ma<— In  Her- 
bert   V.    Shanley   Co.     3Zt    Fed.    34<1, 


345  [afl  229  Fed.  340,  143  CCA  460. 
but  rev  on  other  grounds  242  U.  S. 
691.  37  SCt  232],  an  opera  had  been 
copyrighted  as  a  dramatlco-muslcal 
work.  T^e  words  and  music  of  a 
song  forming  i>art  of  the  .opera 
were  copyrighted  separately  as  a 
musical  composition.  In  a  suit  for 
Infringement  by  public  performance 
of  such  song,  the  district  judge 
held  that  its  separate  copyright  was 
valid  but  limited  the  protec'.ion 
of  the  dramatico-musical  copyright 
to  the  measura  afforded  by  the 
musical  copyright,  the  dramatlco- 
muslcal  copyright  on  the  song  re- 
maining Taifd  as  thus  limited.  The 
district  judge  said:  "This  result  no 
doubt  Involves  the  abandonment  of 
some  rights,  secured  by  the  dra- 
matico-musical copyright,  but  that  is 
because  the  plaintiffs  wished  a  dou- 
ble, protection.  There  can  be  no  jus- 
tice in  preserving  their  dramatic 
rights  at  the  expense  of  the  public's 
rights  arising  from  taking  out  a 
musical  copyright.  Had  they  wished 
to,  retain  a  oomplete  dramatic  monop- 
oly, they  had  k  in  their  power  to  do 
so.  As  It  is,  that  monopoly  remains 
to  their  complete  protection,  except 
so  far  as  its  limitation  is  necessary 
to  give  full  scope  to  the  musical 
copyright.  For  instance,  if  the  per- 
formance here  had  been  anything  be- 
yond the  least  essentials  to  a  musi- 
cal reproduction  of  the  copyrighted 
song.  It  would  be  protected;  but  it 
was  not."  This  is  believed  to  be 
wholly  unsound,  and  contrary  to  the 
express  provision  of  the  statute  (S  5) 
which  provides  that  the  classification 
of  the  work  (a  mere  administrative 
feature)  shall  not  Impair  the  protec- 
tion granted.  The  statute  does  not 
authorise  different  classes  of  copy- 
rights. This  was  a  case  of  attempted 
double  copyrighting,  and  it  should 
have  been  held  that  the  second  copy- 
right was  void  ab  Initio,  and  as  no 
notice  of  the  original  copyright  was 
given,  that  copyright  was  abandoned 
as  to  the  song  so  separately  pub- 
lished (see  infra  (I  194,  M.  219). 
On  appeal,  the  circuit  court  of  ap- 
peals, "assuming  that  a  valid  copy- 
right was  obtained"  on  the  song  as 
a  separate  musical  composition,  said: 
"The  conclusion  that  there  was  no 
Infringement  makes  it  unnecessary 
to  Inquire  whether  a  subsequent 
copyright  can  be  obtained  upon  a 
portion  of  a  previously  copyrighted 
worlc  We  express  no  opinion  on  that 
question"  (229  Fed.  340.  343.  14S  CCA 
460).  As  to  the  effect  «n  the  first 
copyright,  the  circuit  court  of  ap- 
peals said:  "This  brings  us  to  in- 
quire whether'  the  complainants  can 
clELlm  protection  for  this  song  under 
their  prior  copyright  of  the  dra- 
matlco-muslcal composition  from 
which  it  haa  been  taken:  The  copy- 
right of  a  dramatlco-muslcal  com- 
position secures  to  the  proprietor,  as 
already  stated,  the  exclusive  rlRbt  of 
performance,  and  it  makes  no  differ- 
ence whether  the  performance  Is  or 
is  not  for  profit.  Did  the  complain- 
ants, by  publishing  and  copjrrlKtaUng 
the  song  separately  and  apart  from 
the  previously  copyrighted  drama- 
tlco-muslcal composition  of  wlilch  it 
was  a  part,  lose  aa  to  the  iMirt  so 
published  the  benefit  of  Its  copyright 
as  a  dramatlco-muslcal  composition? 
There  can  be  no  doubt  that  they  have 
lost  that  right  as  to  the  republished 
part,  for  the  reason  that  in  repub- 
lishing they  failed  to  state  that  the 
comic  opera  from  which  the  song 
was    taken    waa    itself    copyrighted. 


For  later  oaaaa,  OarsIoviaaBta  and  chaafM  in  the  law  aee  cumulative  Annotations,  sama  title,  page  and  note  nninber. 
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The  second  attempted  copyright  is  wholly  void.'* 
Thus  where  a  work  has  been  published  serially  in  a 
periodical,  it  cannot  be  copyrighted  subsequently  in 
book  form,™  and  vice  versa.*"  But,  in  the  case  of 
double  copyrighting,  it  goes  without  saying  that  the 
author  is  bound  only  by  such  filing  for  copyright 
as  he  authorizes  or  adopts.'^  These  rules  are  now 
fixed  by  declaratory  statute." 

[i  94]  d.  IiidepaidBnt  Prodactioii  of  Similar  or 
Identical  Besnlt.  The  mere  fact  that  two  or  more 
works  on  the  same  subject  are  similar  to  one  an- 
other, or  even  identical,  is  not  sufficient  of  itself  to 
deprive  either  of  the  protection  of  the  statute.  Both 
may  be  original.  Each,  if  the  result  of  independent 
labor  and  research  and  not  a  copy  or  an  evasive 
imitation  of  the  other,  is  entitled  to  be  copyrighted." 


Orig^ality,  not  novelty,  is  the  requirement  of  the 
statute,"  in  which  respect  copyrights  differ  sharply 
from  patents.^  Independent  translations  of  the 
same  work  will  necessarily  be  very  similar,  but  each 
is  entitled  to  copyright.™  So  copyright  may  be  se- 
cured on  each  of  several  dramatizations  of  the  same 
story."  Independent  photographs  of  the  same 
model  may  each  be  copyrighted.^ 

[i  95]  e.  Compilations.  To  come  within  the  pro- 
tection of  the  copyright  statutes,  a  work  need  not 
consist  of  new  or  original  matter.  There  may  be  a 
valid  copyright  for  the  plan  of  a  book  as  connected 
with  the  selection,  arrangement,  and  combination  of 
the  matter,  although  all  the  materials  used  {.nd  its 
subject  are  common  to  all  writers.^  The  mere  fact 
that  a  work  bears  evidence  that  itr  was  derived  from 


We  have  failed  to  find  any  such  an- 
nouncement printed  on  the  music 
sheets  of  the  song.  In  Its  absence 
the  complainants  cannot  claim  the 
benefit  of  the  prior  copyright. 
Whether,  if  they  had  Inserted  a  no- 
tice of  the  previous  copyright,  they 
could  have  retained  the  advantages 
of  It  as  to  the  republished  song,  we 
need  not  now  consider."  On  certio- 
rari, the  supreme  court.  In  reversing 
this  decree  on  the  question  of  In- 
frlngepient  said  that  It  was  not  nec- 
essary to  discuss  the  holding  of  the 
district  court   "that  by  the  separate 

fiubllcatlon  the  plaintiffs'  rights  were 
tmlted  to  those  conferred  by  the 
separate  copyright"  (242  U.  S.  5»1, 
594,   37  set  232). 

78.  Callga  v.  Inter  Ocean  News- 
paper Co.,  21S  U.  S.  182.  30  set  38, 
54  L..  ed.  160  [aS  157  Fed.  186,  84  CC 
A  6341. 

ta]  aMWon  for  nOa^— To  permit 
successive  copyrights  would  render 
possible  an  extension  of  the  statu- 
tory period  through  which  the  copy- 
right runs.  Mifflin  v.  Dutton,  112 
Fed.  1004,  60  CCA  861,  61  L.RA  134 
[aff  ISO  U.  S.  266,  23  SCt  771,  47  L. 
ed.    1043]. 

[b]  Bnl*  appUad  to  painting  —The 
attempted  duplication  of  an  existing 
copyright  in  a  painting  liy  depositing 
the  same  photograph  of  the  same 
painting  under  a  new  title,  and  with 
but  a  slight  cliange  In  description,  la 
void,  ana  cannot  be  made  the  basis 
of  a  suit  for  infringement  Callga 
v.  Inter  Ocean  Newspaper  Co.,  216 
V.  S.  182,  30  SCt  38,  64  L.  ed.  160. 

79.  Mifflin  v.  Dutton,  190  U.  B. 
265,  23  SCt  771,  47  L.  ed.  1043  [aff  112 
Fed.  1004,  60  CCA  661,  61  LRA  184]; 
Mifflin  V.  R.  H.  White  Co.,  190  U.  S. 
260,  23  SCt  769.  47  L.  ed.  1040  [aft  112 
Fed.  1004,  60  CCA  661.  61  LRA  134 
(aff  107  Fed.  708)1;  Holmes  v.  Hurst, 
174  U.  S.  82,  19  SCt  606,  43  L.  ed.  904 
[aff  80  Fed.  614,  26  CCA  610  (aff  76 
Fed.  767)];  West  Pub.  Co.  v.  Eld  ward 
Thompson  Co.,  176  Fed.  888,  100  CCA 
303. 

[a]  Botutd  Tolmnas  »a&  adTwiea 
parts. — It  is  neither  necessary  nor 
possible  to  copyright  a  bound  volume 
If  Its  contents  have  previously    ap- 

g eared  In  serial  numbers  which  have 
een  copyrighted  singly.  West  Pub. 
Co.  v.  Edward  Thompson  Co.,  176  Fed. 
833,  100  CCA  303. 

80.  Mifflin  V.  Dutton,  190  U.  S.  266, 
23  SCt  769.  47  L.  ed.  1040  [aff  112 
Fed.  1004,  60  CCA  661  (aff  107  Fed. 
708)1:  Mifflin  V.  R.  H.  White  Co.,  190 
U.  S.  260.  23  SCt  769,  47  L.  ed.  1040 
faff  112  Fed.  1004.  60  CCA  661,  61 
LrA  134   (aff  107  Fed.  708)]. 

81.  Callga  V.  Inter-Ocean  News- 
paper Co.,  167  Fed.  186,  84  CCA  634 
faff  216  U.  S.  182,  30  SCt  38,  64  L.  ed. 
1601. 

sa.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1076  c  820  (  6). 

88.  CJhautauqua  School  of  Nurs- 
ing V.  National  School  of  Nursing, 
338  Fed.  161,  151  CCA  227  [rev  211 
Fed.  1014);  Hein  .v.  Harris,  175  Fed. 
876  [afl  188  Fed.  107,  106  CCA  8991; 
West  Pub.  Co.  V.  Edward  Thompson 
Co.,    169    Fed.    838    [mod    on    other 


grounds  176  Fed.  833,  100  CCA  3031; 
Banks  v.  McDlvltt,  2  F.  Cas.  No.  961. 
13  Blatchf.  163:  Blunt  v.  Patten,  3 
F.  Cas.  No.  1,679,  2  Paine  893;  Bul- 
linger  v.  Mackey,  4  F.  Cas.  No.  2,127. 
16  Blatchf.  650;  Farmer  v.  Calvert 
Llth.,  etc.,  Co.,  8  F.  Cas.  No.  4,651, 
1  Flipp.  228;  Lawrence  v.  Cupples, 
16  F.  Cas.  No.  8,136;  Reed  v.  Cams!, 
20  F.  /Baa.  No.  11,642,  Taney  72; 
Webb  V.  Powers,  29  P.  Cas.  No. 
17,323,  2  Woodb.  &  M,  497;  Morris  v. 
Wright,  L.  R.  6  Gh.  279;  Pike  v. 
Nicholas,  L.  R.  6  Ch.  261,  7  ERC  108; 
Cox  V.  Land,  etc..  Journal  Co.,  L.  R. 
9  Eq.  324;  Morris  v.  Ashbee,  L.  R. 
7  Eq.  34:  Kelly  v.  Morris,  L.  R.  1 
Eq.  697.  7  ERG  102;  Lewis  v.  Fullar- 
ton,  2  Beav.  6,  17  EngCh  6,  48  Re- 
print 1080;  Roworth  v.  Wilkes,  1 
Campb.  94-  Murray  v.  Bogue,  1  Drew. 
353,  61  Reprint  487;  Jefferyg  v. 
Boosey,  4  H.  L.  Cas.  815,  10  Reprint 
681:  McNeill  v.  Williams,  11  Jur.  344: 
Bally  V.  Taylor,  1  Russ.  &  M.  73,  6 
EngCh  73,  89  Reprint  28,  Taml.  296, 
12  EngCh  295,  48  Reprint  118;  Bar- 
fleld  V.  Nicholson,  2  Sim.  &  St.  1,  1 
EngCh  1,  67  Reprint  246;  Longman 
V.  Winchester,  16  Ves.  Jr.  269,  83 
Reprint  987;  Matthewaon  v.  Stock- 
dale,  13  Ves.  Jr.  270,  S3  Reprint  103; 
Spiers  V.  Brown,  6  Wkly.  Rep.  362. 

[a]  MxOm  wrpUed  to  aonf.. — A  per- 
son will  be  held  to  be  the  author  of 
a  song,  although  there  is  evidence 
that  his  song  Is  similar  to  a  song 
previously  published,  if  the  parts 
that  seem  to  be  alike  are  not  contin- 
uous enough  nor  sufficiently  extended 
to  indicate  'that  he  was  guided  or 
aided  by  the  former  song,  and  not- 
withstanding the  fact  that  he  was 
very  young  at  the  time  he  says  the 
music  was  formed  in  his  mind,  espe- 
cially since  he  had  the  music  written 
out  as  soon  as  he  was  old  enough  to 
do  so  intelligently,  and  before  any 
other  person  did  so.  Blume  v.  Spear, 
30  Fed.  629. 

Infllngemaiit  la  anoh  coaes  see 
infra   i  278. 

84.  Chautauqua  School  of  Nursing 
v.  National  School  of  Nursing.  238 
Fed.  161,  161  CCA  227  [rev  211  Fed. 
1014]. 

[a]  "Works  Alika  Ibw  1m  Orig- 
lual. — It  is  not  essential  that  any 
production,  to  be  original  or  new 
within  the  meaning  of  the  law  of 
copyright,  shall  be  different  from  an- 
other. Whether  thp  composition  for 
which  copyright  Is  claimed  is  the 
same  as  or  different  from,  whether 
it  Is  like  or  unlike,  an  existing  one, 
are  matters  of  which  the  law  takes 
no  cognizance,  except  to  determine 
whether  the  production  la  the  result 
Of  independent  labor  or  of  copying. 
There  cannot  be  exclusive  property 
In  a  general  subject,  or  in  the  method 
of  treating  it;  nor  in  the  mere  plan 
of  a  work;  nor  In  common  materials, 
or  the  n:\anner  or  purpose  for  which 
they  are  used.  The  rights  of  any 
person  are  restricted  to  his  own 
Individual  production.  There  is  noth- 
ing in  the  letter  or  the  spirit  of  the 
law  of  copyright  to  prevent  or  to 
discourage  any  number  of  persona 
from  honestly  laboring  in  the  same 
field.      Two    or    more    authors    may 


write  on  the  same  subject,  treat  It 
slmilarlv,  and  use  the  same  common 
materials  in  like  manner  and  for  one 
purpose.  Their  productions  may  con- 
tain the  same  thoughts,  sentiments, 
ideas;  they  may  be  identical.  Such 
resemblance  or  identity  is  material 
only  as  showing  whether  there  has 
been  unlawful  copying.  In  many 
cases,  the  natural  or  necessary  re- 
semblance between  two  productions, 
which  are  the  result  of  Independent 
labor,  will  amount  to  substantial 
identity.  Thus,  the  differences  will 
be  often  slight,  and  sometimes  im- 
material, between  two  descriptions  of 
a  common  object;  two  compilations 
of  like  materials;  two  maps,  charts, 
or  road  books  of  a  common  region; 
two  directories  of  one  city;  two 
photographs  of  the  same  scene;  two 
engravings  of  the  same  painting. 
But,  notwithstanding  their  likeness 
to  one  another,  any  number  of  pro- 
ductions of  the  same  kind  may  be 
original  within  the  meaning  of  the 
law;  and  no  conditions  as  to  orig- 
inality are  Imposed  on  the  makers,  • 
except  that  each  shall  be  the  pro- 
ducer of  that  for  which  he  claims 
Firotection."  Drone  Copyright  p  205 
quot  Chautauqua  School  of  Nursing 
V.  National  School  of  Nursing,  238 
Fed.  151,  163,  161  CCA  227  (rev  211 
Fed.  1014)]. 

86.  Beullac  v.  Slmard,  39  Que, 
Super.  97  [aff  39  Que.  Super.  617]. 
See  Patents  [30  Cyc  828]. 

[a]  Oopysnghts  ana  patsats  ooa> 
trastad.— "Property  in  copyright  is 
different  from  that,  either  in  a 
patented  Invention,  or  in  a  trade 
mark.  In  order  that  a  valid  patent 
of  invention  can  exist,  there  must 
have  something  new  and  useful  cov- 
ered by  It,  and  a  successful  denial 
of  the  newness  and  usefulness  of  an 
Invention  would  involve  the  deter- 
mination that  the  patent  was  void. 
So  also  in  a  trade  mark.  That  is 
attached  to  goods  and  must  be  some- 
thing which  has  not  existed  before, 
nor  can  it  be  anything  so  similar  to 
something  which  has  existed  before, 
as  to  be  liable  to  be  mistaken  for  it. 
The  copyright  act,  however,  does  not 
require  that  the  thing  copyrlghte<l 
should,  either  be  new,  or  useful.  It, 
perhaps,  does  require  that  there  must 
be  some  labor  or  some  judgment  em- 
ployed in  connection  with  the  prep- 
aration of  the  thing  copyrighted. 
But  it  Is  perfectly  clear  that  the 
labor  and  the  skill  requisite  to  make 
a  model  In  bas-relief  from  a  photo- 
graph, is  more  than  ample  to  be  the 
foundation  for  a  good  copyright." 
Beullac  v.  Simard.  39  Que.  Super. 
97.  98  [aff  39  Que.  Super.  617J. 

86.  Traaslattoas  as  snbjeota  of 
copyrlgbt  see  infra   {   127. 

87.  DraiuAtlBatlOBB  as  Babjaota  of 
oopyzlg'ht  see  infra  9   109. 

88.  Gross  V.  Sellgman,  212  Fed. 
930,   129   CCA  460. 

Photoffmphs  as  anhjaots  of  oopy- 
xlgbt  see  Infra  {  118. 

89.  Bleistein  v.  Donaldson  Llth. 
Co.,  188  U.  S.  239,  23  SCt  298.  i1  L. 
ed.  460  [rev  104  Fed  993.  44  CCA 
2961:  Chautauqua  School  of  Nursing 
V.   National    School   of   Nursing,    211 
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«  fonuer  publication  does  not  neeessarily  prevmt 
its  being  eonsidered  an  original  work;  the  author 
may  nevertheless,  by  selection  and  modification,  sr- 
langement  and  combination,  produce  a  new  work."" 
But,  to  entitle  an  author  to  a  copyright  in  the 
beleetion,  plan,  arrangement,  and  combination  of 
bis  materials,  the  work  in  these  respects  must  be 
new  and  original.*^  The  new  copyright  will  extend 
to,  and  protect,  only  what  is  new  and  original;  it 
will  not  secure  or  extend  copyright  in  the  old  ma- 


terials used  in  the  new  woi^.**  These  roles  have 
become  codified  by  express  enactment  in  the  copy- 
right statute,*^  and  compilations  are  expressly  named 
as  the  subject  of  copyright."* 

Snles  applied.  The  foUowing  have  been  held 
proper  subjects  of  copyright:  itineraries,  road  and 
guide  books;*"  abridged  information  of  train  serv- 
ice in  connection  with  circular  tours  of  a  partiealar 
locality;**  a  list  of  railway  stations;*^  a  book  of 
chronology;"*  dictionaries;**  a  topographical  dietion- 


Fed.  1014  [rev  on  other  grounds  238 
Fed.  151,  151  CCA  2271;  Woodman  v. 
■Lydlard-Peterson  Co.,  192  Fed.  67 
(afr  204  Fed.  921,  123  CCA  243  (reh 
den  205  Fed.  900,  126  CCA  ^434)1; 
West  Pub.  Co.  V.  Edward  Thompson 
Co.,  169  Fed.  83^  [mod  on  other 
grounds  176  Fed.  ii%,  100  CCA  303]; 
Egbert  V.  Greenberg,  100  F6d.  447, 
448  ("official  form  chart");  American 
Trotting  Register  Assoc,  v.  Gocher,  70 
Fed.  237;  Stover  v.  Lathrop,  33  Fed. 
348;  Hanson  v.  Jaccard  Jewelry  Co., 
32  Fed.  202;  AtwiU  v.  Ferrett.  2  F. 
Cas.  No.  640,  2  Blatchf.  39;  Boucl- 
cault  V.  Fox,  3  F.  Cas.  No.  1,631,  5 
Blatchf.  87;  BulUnger  v.  Mackey,  4 
F.  Cas  No.  2,127,  16  Blatchf.  550; 
Emerson  v:  Davles,  8  F.  Cas.  No. 
4,436,  3  Story  768;  Greene  v.  Bishop, 
10  F.  Cas.  No.  5,763,  1  Cliff.  186; 
Gray  v.  RusssU,  10  F.  Cas.  No.  6,728, 
1  Story  11;  Ijawrence  v.  Dana.  16  F. 
Cas.  No.  8,73«,  4  Cliff.  1;  Story  v. 
Holcombc,  23  F.  Caa.  No.  13,497,  4 
McLean  306;  Banker  v.  Caldwell,  3 
Minn.  94:  Leslie  v.  Young,  [1894]  A. 
C.  336;  Morris  v.  Wright,  L.  R.  5  Ch. 
279;  Exchange  Tel.  Co.,  Ltd.  v.  Greg- 
ory, 11896]  1  Q  B.  147;  Lamb  v. 
Evans.  [18931  1  Ch.  218;  Grace  v. 
Newman,  L.  R.  19  Eq.  623,  7  ERC 
86;  Hogg  V.  Scott.  L.  R.  18  Eq.  444; 
Mack  V.  Fetter,  L.  R.  14  Eq.  431; 
Scott  V.  Stamford,  L.  R.  3  Eq.  718; 
Kelly  V.  Morris,  L.  R.  1  Eq.  697,  7 
ERCf  102;  Lewis  v.  FuUerton,  2  Beav. 
6,  17  EngCh  6.  48  Reprint  1080: 
Sweet  V.  Benning,  16  C.  B.  469.  81 
ECL  459,  139  Reprint  838;  Trualer 
V.  Murray  [cit  Cary  v.  Longman,  1 
East  858,  362,  102  Reprint  138,  7  ERC 
78];  Cary  v.  Longman,  supra:  Nor- 
ton V.  NichoUs,  1  E.  &  E.  761,  102 
ECL  761,  120  Reprint  1095;  Harrison 
V.  Taylor,  4  H.  &  N.  815,  157  Reprint 
1064-  Rundell  v.  Murray,  Jac.  311,  4 
EngCh  311,  87  Reprint  868;  Reg.  v. 
Flrmln,  15  J.  P.  740  [cit  Harrison  v. 
Taylor,  3  H.  &  N.  301,  304,  157  Re- 
print 486]:  Jarrold  v.  Houlston.  3 
Kay  &  3.  708.  69  Reprint  1294;  Mul- 
loney  v.  Stevens,  10  L.  T.  Rep.  N.  S. 
190;  Mawman  v.  Tegg,  2  Russ.  385, 
3  EngCh  386,  38  Reprint  380;  Ager 
V.  Collingrldge,  2  T.  L.  R.  291:  Wil- 
klns  V.  Alkln,  17  Ves.  Jr.  422.  34  Re- 

?rint  163;  Longman  v.-  Winchester, 
6  Ves.  Jr.  269,  38  Reprint  981;  Mat- 
thewson  v.  Stockdale.  12  Ves.  Jr. 
270,  33  Reprint  103;  Hogg  v.  Klrby, 
8  Ves.  Jr.  216,  32  Reprint  836;  Cary 
V.  Faden,  6  Ves.  Jr.  24,  31  Reprint 
463;  Kelly  v.  Hooper,  1  T.  &  Coll. 
197,  20  EngCh  197,  62  Reprint  862; 
Beauchemln  v.  Cableux,  10  Que.  Q.  B. 
255. 

"Copyright  has  been  extended  .  .  . 
so  that  it  now  includes  books  that 
old  guild  of  authors  would  have  dis- 
dained; catalogues,  mathematical 
tables,  statistics,  designs,  guide- 
books, directories,  and  other  works 
of  similar  character.  Nothing,  It 
would  seem,  evincing.  In  Its  make-up, 
that  there  has  been  underneath  It,  in 
some  substantial  way,  the  mind  of 
a  creator  or  originator,  is  now  ex- 
cluded." National  Tel.  News  Co.  v. 
Western  Union  Tel.  Co.,  119  Fed.  294, 
297,   56  CCA  198.   60   LRA  805. 

[a]  Arnutramants  of  questions 
sad  aaawets,  however,  slmpJe  in 
themselves,  and  on  subjects  however 
common,  may  be  the  subject  of  copy- 
right. Jarrold  v.  Houlston,  3  Kay  & 
3.  708,  69  Reprint  1294. 

[b]  A  work  partly   oompllea   and 


partly  oilKlnal  may  be  the  subject 
of  copyright.  Lewis  v.  Fullarton,  2 
Beav.  6,  17  EqgCh  6,  48  Reprint  1080. 

90.  Meccano  v.  Wagner,  284  Fed. 
912;  Woodman  v.  Lydlard-Peterson 
Co.,  192  Fed.  67  Faff  204  Fed.  921,  123 
CCA  243  (reh  den  206  Fed.  900,  126 
CCA  434)];  West  Pub.  Co.  v.  Ed- 
ward Thompson  Co.,  176  Fed.  833, 
100  CCA  303;  Bouclcault  v.  Fox.  3  P. 
Cas.  No.  1,691,  5  Blatchf.  87;  Black- 
lock  v.  Pearson,  Ltd..  [1916]  2  Ch. 
376. 

[a]  Oompllatioa  from  aacopy- 
ilgbtad  works. — (1)  A  compilation 
comprising  a  choice  of  articles  taken 
from  books  on  which  the  copyright 
has  expired,  together  wlth.its  no- 
menclature, may  be  the  suDject  of 
copyright.  Beauchemln  v.  Cadleux, 
10  Que.  Q.  B.  265.  (2)  Complain- 
ant's copyright  on  a  manual  for  use 
In  connection  with  a  mechanical  toy 
is  not  invalid  because  of  a  previous 
uncopyrighted  work  for  use  in  con- 
nection with  such  toys,  where  the 
uncopyrighted  work  did  not  contain 
all  of  the  matter  In  the  copyrighted 
book.  Meccano  v.  Wagner,  234  Fed. 
912 

[b]  A  Ijook  wUcb  eoaalata  of  a 
■paotfloatlon  of  the  coaOitlOBa,  at  a 
given  moment,  of  a  constantly 
changing  subject  matter,  for  ex- 
ample, a  monthly  railway  guide,  is  a 
new  work,  and  entitled  to  copyright, 
even  though  some  of  the  particulars 
given  may  not  have  beep  altered  from 
what  they  were  at  some  earlier  date. 
Blacklock  &  Co.,  Ltd.  v.  Pearson, 
Ltd.,   [1916]   2  Ch.  376. 

[c]  Test  of  oriitlaaUtT' — "The 
question  Is  not.  whether  the  materi- 
als which  are  used  are  entirely  new, 
and  have  never  been  used  before:  or 
even  that  they  have  never  been  used 
before  for  the  same  purpose.  The 
true  question  is,  whetner  the  same 
plan,  arrangement  and  combination 
of  materials  have  been  used  before 
for  the  same  purpose  or  for  any 
other  purpose.  If  they  have  not, 
then  the  plaintiff  is  entitled  to  a 
copyright,  although  he  may  have 
gathered  hints  for  his  plan  and  ar- 
rangement, or  parts  of  his  plan  and 
arrangement,  from  existing  and 
known  sources.  He  may  have  bor- 
rowed much  of  his  materials  from 
others,  but  if  they  are  combined  In 
a  different  manner  from  what  was 
in  use  before,  and  a  fortiori.  If  his 
plan  and  arrangement  are  real  im- 
provements upon  the  existing  modes, 
he  is  entitled  to  a  copy-right  In  the 
book  embodying  such  Improvement, 
It  is  true,  that  he  does  not  thereby 
acquire  the  right  to  appropriate  to 
himself  the  materials  which  were 
common  to  all  persons  before,  so  as 
to  exclude  those  persons  from  a  fu- 
ture use  of  such  materials;  but  then 
they  have  no  right  to  use  such  ma- 
terials with  his  Improvements  super- 
added, whether  they  consist  In  plan, 
arrangement  or  Illustrations,  or  com- 
binations; for  these  are  strictly  his 
own."  Emerson  v.  Davies,  8  P.  Caa. 
No.  4,436.  3  Story  768,  778. 

91.  Hoffman  v.  Le  Traunlk,  209 
Fed.  375;  Mutual  Adv.  Co.  v.  Refo,  76 
Fed.  961;  BulUnger  v.  Mackey,  4  P. 
Cas.  No.  2.127.  15  Blatchf.  650;  Em- 
erson V.  Davies,  8  F.  Cas.  No.   4,436. 

3  Story  768;  Jollie  v.  Jaques,  13  F. 
Cas.  No.  7,437,  1  Blatchf.  618;  Story 
v.   Holcombe,   28   P.   Cas.   No.   13,497, 

4  McLean     306;     Leslie    v.    Toung, 


[1894]  A.  C.   3SS. 

[a]  Beaeoa  for  rola. — <1)  "A 
mere  copy  or  reprint  of  common 
materials,  without  novelty  or  value 
In  their  arrangement  or  eombination. 
is  not  entitled  to  cof^rtght  as  a. 
compilation;  for  in  such  case  there 
is  nothing  to  represent  authorship 
on  the  part  of  the  compiler."  Drone 
Copyright  p  166.  (2)  Authorship 
lies  in  new  nuitter  or  new  arrange- 
ment. Barfleld  v.  Nicholson,  2  Sim. 
&  St.   1.  1   EngCh  1,   57   Reprint  245. 

[b]  OoUectioa  of  reoeiptsforoook 
lair. — (1)  A  mere  collection  of  re- 
ceipts for  cooking  cannot.  It  has  been 
said,  be  the  subject  oC  copyright,  as 
it  requires  no  mental  labor.  Run- 
dell v.  Murray,  Jac.  811.  4  EhigCh 
311,  37  Reprint  868.  (2)  But  Mr. 
Kerr,  in  his  treatise  on  Injunctions, 
says  that  the  authorities  do  not  sup- 
port this  dictum.  Kerr  Inj.  p  361. 
(3)  And  it  is  clearly  not  the  law. 

92.  Meccano  v.  Wagner,  234  Fed. 
912;  Hoffmati  v.  Le  Traunlk,  209  Fed. 
875;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod 
on  other  grounds  176  Fed.  833,  100 
CCA  3031.     See  also  infra  |  272. 

93.  Act  March  4.  1909  C35  U.  ^- 
St.  at  L.  1075  c  320  {  6)  (which  pro- 
vides: "That  compilations  or 
abridgement,  adaptations,  arrange- 
ments, dramatizations,  translations, 
or  other  versions  of  works  In  the 
public  domain,  or  of  copyrighted 
works  when  produced  with  the  con- 
sent of  the  proprietor  of  the  copy- 
right In  such  works,  or  works  repub- 
lished with  new  matter,  shall  be  re- 
garded as  new  works  subject  to 
copyright  under  the  provisions  of 
this  Act;  but  the  publication  of  any 
such  new  works  shall  not  affect  the 
force  or  validity  of  any  subsisting 
copyright  upon  the  matter  employed 
or  any  part  thereof,  or  be  construed 
to  imply  an  exclusive  right  to  such 
use  of  the  original  works,  or  to  se- 
cure or  extend  copyright  In  such 
original  works"). 

94.  Act  March  4,  1909  (S6  U.  S. 
St.  at  L.  1076  c  320  i  6). 

95.  Murray  v.  Bogue,  1  Drew.  353. 
61  Reprint  487;  Cary  v.  Longman.  1 
East  ?58,  102  Reprint  138,  ^  ERC 
78;  Cary  v.  Paden,  5  Ves.  Jr.  24.  11 
Reprint  463. 

96.  Leslie  V.  Toung,  [1894]  A.  C 
335  (compilation  made  from  pub- 
lished railway  time-tables). 

[a]  Ballway  guide.— The  mere 
puDllcatlon  in  a  particular  order  of 
time-tables  which  are  to  be  found  in 
the  publications  of  the  various  rail- 
way companies  is  not  sufficient  to 
give  rise  to  a  claim  to  copyright. 
The  right  may,  however,  exist  In  a 
compilation  of  information  aa  to 
coach  routes,   ferries,   and  steamers. 

?ubllshed  in  the  form  of  an  abstract 
or  the  use  of  a  particular  locality. 
Leslie  V.  Young,  [1894^  A.  C.  335. 

97.  Blacklock  v.'  Pearson,  Ltd., 
[1915]    2    Ch.    876. 

98.  Trusler  v.  Murray  felt  Cary  v. 
Longman,  1  E:ast  368,  SC2.  102  Re- 
print 138,   7   ERC  781. 

99.  Bleisteln  v.  Donaldson  Lltfa. 
Co.,  188  U.  S.  239.  23  SCt  238,  47  L. 
ed.  460  [rev  104  Fed.  993.  44  CCA. 
296J  (dictum);  Barfleld  v.  Nicholson. 
2  Sim.  &  St.  1,  1  EngCh  1.  67  Re- 
print 246;  Spiers  v.  Brown.  6  Wkly. 
Rep.  352;  Beauchemln  v.  Cadienx.  10 
Que.  K.  B.  265,  22  Que.  Super.  482 
[aff  31  Can.  S.  C  370J. 


For  later  oaaea,  developments  and  chaafaa  in  t^e  law  see  ct^mulative  Annotations,  same  tlt^e.  page  anjl  note  number. 
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ary;'  a  book  of  words  for  use  in  telegraphy;'  a 
directory :'  trades  directory  headings  ;*  an  East  India 
calendar;'  a  court  calendar ;°  biographical  notes;' 
a  trade*  or  shipping  list;'  a  book  of  credit  ratings;" 
maps  and  charts;^*  catalogues;^'  mathematical 
tables;^'  a  book  of  statistics;^*  a  compilation  of  stock 
«xchange  quotations;^'  abstracts  of  titles  to  lands ;^* 
a  list  of  hounds;*'  a  list  of  race  horses;"  a  list  of 
bills  of  sale,  deeds,  etc;**  statutory  forms;"  a  com- 
pilation of  the  statutes  of  a  state;'*  a  digest  of 
legal  decisions;**  a  spelling  book;*^  a  book  of  ele- 
nnentaiy  lessons  in  arithmetic,**  science,"  or  E2ng' 
lish  grammar;**  additions,  corrections,  or  original 
notes  to  an  old  work ; "  and  a  compilation  made 
from  voluminous  public  documents  so  arranged  as 


1.  Kelly  T.  Morris,  Ln  R.  1  Eq. 
697.  7  ERG  1»2-  l«wl0  v.  FuUarton, 
2  Beav.  6,  17  EngCh  6,  48  Reprint 
1080. 

&  Ager  V.  Peninsular,  etc.,  Steam 
Nav.  Co..  26  Ch.  D.  637. 

3.     See  Infra  {  130. 

Jatttagnamat  of  OlieotoiiMi  see  In- 
tta,  i  30 


4.  Lamb  v.  Bvans.  [18$21  3  Ch. 
462  [app  dlsm  [18931  1  Ch.  218] 
(classified    trade   directory). 


5.  Hatthewaon  v.  Stockdale,  12 
Ves.  Jr.   270,  S3  Reprint  103. 

"There  is,  however,  no  contention 
between  these  parties  for  a  copyright 
in  an  East  India  Calendar;  which 
certainly  is  not  a  subject  of  mpy- 
riKht.  But,  if  a  man,  from  bla  situ- 
ation having  access  to  the  reposftor- 
ies  In  the  India  House,  has  by  con- 
siderable expense  and  labour  pro- 
cured with  correctness  all  the  names 
and  appointments  on  the  Indian  Es- 
tablishment, he  has  a  copyright  in 
that  Individual  worlc;  which  has  cost 
him  considerable  ezpence  and  labour; 
and  employed  him  at  a  loss  in  other 
respects;  though  there  caji  be  no 
copyright  in  an  India  Calendar,  gen- 
«rally."  Mattbewson  v.  Stoclcdale,  12 
Ves.   Jr,   270,  276,  33  Reprint  103. 

6.  Longman  v.  Winchester,  16 
Ves.  Jr.  26>,  38  Reprint  »87. 

7.  James  Nlsbet  &  Co.,  Ltd.  v. 
<Jolf  Agency,  23  T.  L.  R.   370. 

8.  Cornish  v.  Uptoa  4  L.  T.  Rep. 
N.  S.  862. 

ft.  Maclean  v.  Moody,  20  Dec.  Ct. 
.Sess.  (2d  ser)  1164. 

10.  See  Infra  )  129. 

11.  See  Infra  )i  lit,  113. 
ta.     See  Infra  i  140. 

13.  McNeill  V.  Williams,  11  Jnr. 
344;  Bally  v.  Taylor,  1  Russ.  &  M. 
78,  B  XingCh  73,  39  Reprint  28:  King 
V.  Reed  [clt  Hogg  v.  Kirby,  8  Vea 
Jr.   216,   828.  32  Reprint  836]. 

14.  National  Tel.  News  Co.  v. 
Western  Union  Tel.  Co.,  119  Fed. 
294,  56  CCA  198,  60  LRA  805;  Scott 
V.  Stamford,  L.  R.  3  Eq.  718;  Mac- 
lean V.  Moody,  20  Dec  Ct.  Seas.  (2d 
ser)  11B4;  Walford  v.  Johnston,  9 
Dec.  Ct.  Sees.    (2d  ser)    1160. 

"There  are  numerous  cases  which 
hold  that  any  compilation  or  any 
table  of  statistics  which  are  the  re- 
sult of  the  author's  Industry,  and 
which  are  gathered  at  his  expense, 
cannot  be  bodily  used  by  an  in- 
fringer." Egbert  V.  Greenberg,  100 
Fed.  447,  450  [quot  American  Trot- 
ting Register  Assoc,  v.  Oocher,  70 
Fed.  287]. 

15.  See  infra  1  128. 
IB.     See  infia  f  131. 

17.  Cox  V.  Land,  etc..  Journal  Co., 
U  R.  9  Eq.  324. 

18.  Egbert  v.  Greenberg,  100  Fed. 
447,  448  ^"offloial  form  chart"); 
American  Trotting  Register  Assoc. 
V.  Gocher,  70  Fed.  237  (list  of  trot- 
ters and  pacers  with  record  of  2.30 
or  better);  Weatherby  v.  Interna- 
tional Horse  Agency  and  Ex- 
change, Ltd.,  [1910]  2  .  Ch.  297 
("General  Stud  Boole,"  giving  list  of 
brood  mares  at  the  stud). 

(a)  A  list  of  teood  maMs  with 
th»ir  sixes  or  a  list  of  stallions  with 
daughters  at  the  stud  is  not  such  a 
bare  list  of  names  as  to  be  Incapa- 


ble of  copyright.     Weatherby  T.   In- 
ternational   Horse    Agency    and    Ex- 
change, Ltd.,   [19101   2  C!h.  297. 
-  -      -  -  lal       - 


to  fthow  readily  the  date  and  order  of  historic 
events.** 

[$  96]  f.  AbrldgmentB.  A  bona  fide  abridgment 
ip  regarded  as  a  new  and  original  work  entitled  to 
copyright,*"  unless  it  is  itself  a, piracy;*"  and  this 
rule  has  been  expressly  declared  by  statute.*^ 

[f  97]  g.  Index  or  Ooiu»rdsnGe.  An  index  to 
other  works  is  itself  a  proper  subjeet  of  copyright.^* 
The  same  is'  true  of  a  concordance.** 

l^  98]  S.  Literary  or  Artistic  Merit.  Copyrights 
being  granted  under  the  constitutional  grant  of 
power  "to  promote  the  progress  of  science  and  the 
useful  arts,"**  it  has  mquently  been  said  or  de- 
cided that  the  work  copyrighted  must  be  useful," 
and  must  possess  literary  or  artistic  merit,**  in  order 

SOi.    See  supra  |  91  text  and  note 


"oftoia 


form     obaxtf" 


[b] 
which  consists  of  a  list  of  race 
horses,  and  a  compilation  of  facts 
and  statistics  relating  to  the  per- 
formances of  such  horses  on  the 
track,  is  a  proper  subject  of  protec- 
tion by  copyright.  Egbert  v.  Green- 
berg,  100  Fed.   447,  448. 

19.  Gate  v.  Devon,  etc.,  (Constitu- 
tional Newspaper  Co.,  40  Ch,  D.  600; 
Trade  Auxiliary  Co.  v.*  Middlesbor- 
ough,  etc..  Tradesmen's  Protection 
Assoc,  40  Ch.  D.  426. 

[a]  Season  for  ml*. — "These  lists 
are  In  some  sense  original  publica- 
tions; that  is  to  say,  that  the  author 
of  them,  or  the  composer  of  thera 
as  he  Is  called  in  sect.  18,  has  be- 
stowed some  bralnwork  upon  them, 
and  that  they  are  not  a  mere  collec- 
tion of  copies  of  public  documents. 
If  they  had  been  such  mere  collec- 
tions there  might  have  been  some 
question,  but  there  has  been  an 
abridgment  and  mental  work  and  an 
amount  of  labor  which  entitles  the 
author  of  the  work  or  the  composer 
of  it — for  I  take  those  two  words  to 
mean  the  same  thing — >to  a  copy- 
right." Trade  Auxiliary  Co.  v.  Mld- 
dlesborough;  etc..  Tradesmen's  Pro- 
tective Assoc,  40  Ch.  D  426,'  486. 

SO.     See   infra    {    138. 

ai.     See  infra  t  136. 

aa.     See  infra  i   186. 

as.  Lennie  v.  PiUans,  (  Dec.  Ct. 
Bess.    (2d  ser)   416. 

84.  Emerson  ▼.  Davies,  8  F.  Cas. 
No.   4,436,  8  Story  768. 

as.  Jarrold  v.  Houlston,  3  Kay  & 
J.  708,  69  Ret>rtnt  1294;  Jarrold  v. 
Heywood,  18  Wkly.  Rep.  279. 

ML  Greene  v.  Bishop,  10  F.  Cas. 
No.   6,763,    1   Cliff.   186. 

87.  Gray  v.  Russell,  10  F.  Cas.  No. 
6,728,  1  Story  11;  Lawrence  v.  Dana, 
14  F.  Cas.  No.  8,136.  4  CHlff.  1;  Mason 
V.  Murray,  Dick.  636,  21  Reprint  378 
(Gray's  Poems);  Cary  v.  Longman,  1 
East  868,  102  Reprint  138;  Moffat  v. 
Gill,  86  L.  T.  Rep.  N.  S.  466  [rev  84 
L.  T.  Rep.  N.  S.  462]  (annotated 
edition  of  Shakespeare);  Black  v. 
Murray,  9  Macph.  S.  L.  341;  Hotten 
v.  Newsagents'  Co.,  1  Seton  245; 
Tonson  v.  Walker,  8  Swanst.  672, 
36  Reprint  1017  felt  Millar  v.  Taylor, 
4  Burr.  2303,  2326,  98  Reprint  201; 
Cary  y.  Longman,  1  East  358,  360, 
102  Reprint  1381  ("Paradise  Lost" 
with  Dr.  Newton  s  notes);  Hutchlns 
v.  Sheard,  [1881]  W.  N.  20. 

88.  Hanson  v.  Jaccard  Jewelry 
Co.,  32  Fed.  202. 

as.  Gvles  v.  Wilcox,  2  Atk.  141, 
26  Reprint  489,  7  ER(i  96;  Bell  v. 
Walker.  1  Bro.  Ch.  451,  28  Reprint 
1235;  D'AImalne  v.  Boosey,  4  L.  J. 
Exch.  21;  Tonson  v.  Walker,  3 
Swanst.    672,    36   Reprint   1017. 

"An  abridged  edition  of  a  book  is 
protected  by  a  copyright  independ- 
ent of  that  in  the  original  work,  if 
the  substance  of  the  original  work  is 
expressed  in  language  subetantially 
different,  so  that  the  abrigment  is 
the  result  of  Intellectual  effort,  and 
not  mere  copying."  8  Halsbury  L. 
Bng,  p  146. 


68. 

AInMgineq*  ■■  aa  InfMiiffnnaBt 
see  Infra  i  304. 

31.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.   1075  c  820  i   6). 

3a,  Banker  v.  Caldwell,  8  Minn. 
94;  Blacklock  y.  Pearson,  Ltd.,  [1916] 
2  Ch.  376. 

"Indexes  to  works  may  be  copy- 
righted. An  index  to  the  Constitu- 
tion of  the  United  States,  or  the  Holy 
Bible,  may  be  a  very  valuable  con- 
tribution to  the  number  of  literary 
productions.  Certainly  any  one  who 
has  examined  Cruden's  Concordance 
of  the  Bible  would  never  deny  to 
him  the  fame  of  having  oonferred 
upon  the  world  a  work  of  Inestima- 
ble value,  yet  it  is  but  an  index  after 
all."    Banker  v.  C!aldwell,  3  Minn.  94. 

[a]  Bills  appllsdo- "Under  the 
present  Copyright  Act  copyright 
subsists  in  every  original  'literary 
work.'  which  term  Includes  compfla- 
tions;  so  that  I  suppose  the  list  of 
names  which  forms  or  is  contained 
in  the  index  to  Bradshaw  is  entitled 
to  copyright  as  much  as  any  other 
part  of  the  publication."  Blacklock 
V.  Pearson,  Ltd.,  [1915]  2  Ch.  376, 
381. 

ZBdMt  as  aa  iatdjigmnumt  see  in- 
fra <  306. 

38.  Banker  v.  Caldwell,  3  Minn. 
94  [quoted  bupra  note  82], 

34.     See  supra  li  71,  86. 

38.  Barnes  v.  Miner,  182  Fed.  480; 
and  cases  infra  this  section.  See 
also  supra  |  85. 

(a]  Btag«  nxodnottoaa.— "Every- 
thing put  on  the  stage  or  Intended 
for  Die  stage  is  not  the  subject  of  a 
copyright.  It  may  be  amusing  and 
entertaining  to  many,  but  this  fact 
does  not  snow  it  to  be  a  production 
tending  'to  promote  the  progress  of 
science  and  useful  arts,'  and,  if  it 
lacks  those  elements  in  a  substan- 
tial degree,  It  Is  not  within  the  pur- 
view of  the  statute,  which  is  not 
supposed  to  transcend  the  Constitu- 
tion of  the  United  States."  Barnes 
v.  Miner,   122  Fed.   480,  493. 

36.  Barnes  v.  Miner,  122  Fed.  480; 
J.  L.  Mott  Iron  Works  v.  Clow,  82 
Fed.  316,  27  CCA  250;  Amberg  File, 
etc.,  Co.  V.  Smith,  82  Fed.  314,  27 
CCA  246  taff  78  Fed.  479];  Lamb 
v.  Grand  ^Rapids  School  Furniture 
Co.,  39  Fed.  474. 

fa]  ZndazM  letter  flls,^An  in- 
lexed  letter  file  is  not  copyrightable 
because  the  contrivance  is  not  a 
book.  Amberg  File,  etc.,  Co.  v.  Shea, 
78  Fed.  479  [afl-82  Fed.  314,  27  CCA 
2481. 

I  b]  Mods  of  mUnr  a  hook^K:;opy- 
right  was  claimed  in  a  cricket  scor- 
ing sheet.  Vice-chancellor  Mallns 
held  that  it  was  not  a  fit  subject  of 
copyright,  partly  because  it  was  not 
new,  but  also  because  "to  say  that  a 
particular  mode  of  ruling  a  book 
constituted  an  object  for  a  copy- 
right is  absurd."  Page  v.  Wisden. 
20  L.  T.  Rep.  N.  S.  435,  486.  See  also 
Baker  v.  Selden,  101  U.  S.  99,  26  L. 
ed.    841    (system  of  book-keeping). 

[c]  BaUwsy  ticket.— (1)  Under  the 
Copyright  Act  of  the  Dominion  of 
Canada  it  has  been  held  that  a  rail- 
way ticket  is  not  a  proper  subject  of 


J 


1016     [13  C.  J.] 


COPYBIOHT  AND  LITEBABI  PBOPERTI 


[§§  98-99 


to  be  a  proper  subject  of  copyright;"  and  it  has 
also  been  said  that  copyrights  are  for  the  encour- 
agement of  learning  and  not  for  the  encouragement 
of  mere  industry  unconnected  with  learning  and  the 
sciences.^  On  the  other  hand,  high  authority  has 
denied  the  existence  of  any  requirement  of  literary 
or  artistic  excellence  in  a  work  otherwise  within 
the  terms  of  the  statute  j""  and,  in  any  event,  a  very 
slight  degree  of  literary  or  artistic  merit,  or  any 
substantial  contribution  to  useful  knowledge  or  to 
the  arts,  is  suflScient  to  support  a  copyright.**    The 


porelpr  commercial  or  bodiness  character  of  a  com- 
position or  a  compilation  does  not  oust  the  right  to 
protection  of  copyright,  if  time,  labor,  and  experi- 
ence have  been  devoted  to  its  production."  Defend- 
ant's desire  to  copy  has  been  deemed  to  show  the 
value  and  utility  of  the  work  copied.** 

[$  99]  4.  Morality  and  Legali^.  On  the  ground 
that  the  law  will  not  lend  its  aid  to  protect  the 
author  or  the  owner  of  an  unlawful  production,** 
no  copyright  can  be  acquired  in  a  work  which  is  of 
an   indecent   or  immoral  character,**  or   which 


copyright.  In  the  course  of  deliv- 
ering the  opinion  the^court  inquires: 
"What  is  the  literary  property  to  be 

Srotected  in  this  ticket?"  OrlfBn  v. 
[Ingston,  etc.,  R.  Co.,  17  Ont.  660. 
666.  (2)  But  in  the  later  case  of 
Church  V.  Linton,  26  Ont.  131,  134, 
Chancellor  Boyd  says:  "I  do  not  ko 
with  the  limitation  suggested  In 
Grlffln  V.  Kingston,  etc.,  R.  Co..  su- 
pra,' that  the  legislation  Is  to  be  ap- 
plied, having  regard  to  literary  merit 
as  an   ingredient" 

37.  AoVertlaeianita,  price  Uata, 
catalogius,  etc.,  as  subjects  of  copy- 
right ece  infra  9  140. 

XrtilMla  as  subject  of  copyright  see 
infra  f  141. 

Market  onotattona  and  news  Itmui 
see  infra  f  128. 

irawB  aaA  a«wapap«n  as  subjects 
of  copyright  see  infra  |  102.  As  sub- 
ject of  common-law  property  see  su- 
pra {   21. 

38.  Clayton  v.  Stone,  6  F.  Gas. 
No.  2.872,  2  Paine  882  [quot  Barnes 
V.  Miner,  122  Fed.  4801;  Orifiln  v. 
Kingston,  etc.,  R.  Co.',  IT  Ont.  660, 
666.  . 

"Thus  we  see  that  the  object  and 
principle  underlying  the  legislation 
and  the  judicial  interpretation  of  the' 
legislation  from  Queen  Anne's  time 
to  the  present  is  to  protect,  advance, 
and  encourage  learning  and  art;  and 
not,  unless  It  be  casually  and  Indi- 
rectly, to  promote  or  assist  progress 
In  mechanical  or  industrial  appli- 
ances or  inventions,  as  to  which  the 
law  makes  beneficial  provision  other- 
wise." Orlffln  V.  Kingston,  etc.,  R. 
Co.,  supra. 

[a]  Bala  applied.— "The  act  in 
question  was  passed  in  execution  of 
tne  power  here  given,  and  the  object, 
therefore,  was  the  promotion  of 
science;  and  it  would  certainly  be 
a  pretty  extraordinary  view  of  the 
sciences  to  consider  a  dally  or  weekly 
publication  of  the  state  of  the  mar- 
ket as  falling  within  any  clftss  of 
them.  They  are  of  a  more  fixed,  per- 
manent and  durable  character.  The 
term  science  cannot,  with  any  pro- 
priety, be  applied  to  a  work  of  so 
fluctuating  and  fugitive  form  as  that 
of  a  newspaper  or  price-current,  *h.e 
subject-matter  of  which  :  is  dally 
changing,  and  is  of  mere  temporary 
use.  Although  great  praise  may  be 
due  to  the  pTaintifts  for  their  indus- 
try and  enterprise  in  publishing  this 
paper,  yet  the  law  does  not  contem- 
plate their  being  rewarded  in  this 
way;  It  must  seek  patronage  and  pro- 
tection from  its  utility  te  the  public 
and  not  as  a  work  of  science.  The 
title  of  the  Act  of  Congress  Is  for 
the  encouragement  of  learning,  and 
was  not  Intended  for  the  encourage- 
ment of  mere  industry,  unconnected 
with  learning  and  the  sciences." 
Clayton  v.  Stone,  6  P.  Cas.  No.  2,872, 
2   Paine  382,    392. 

39.  Drury  v.  Ewing.  7  F.  Cas.  No. 
4. 096,  1  Bond  540;  Kenrlck  v.  Law- 
rence, 25  Q.  B.  D.  99;  Holllnrake  v. 
Truswell,  [1894]  3  Ch.  420;  Maple  v. 
Junior  Army,  etc..  Stores.  21  Ch.  D. 
369;  Coins  v.  Cater,  78  L.  T.  Rep. 
N.  S.  613;  Maclean  v.  Moody.  20  Dec. 
Ot.  Sees  (2d  ser)  1164;  Church  v.  Lin- 
ton. 25  Ont.  131. 

[a]  A  drssamakar's  oliart  was  the 
proper  subject  of  copyright.  "It  is 
clearly  no  objection  to  the  validity 
of  her  copyright,  that  her  produc- 
tion does  not  claim  a  standing  as  a 


work  of  great  literary  merit.  The 
statute  does  not  make  this  a  neces- 
sary element  of  a  legal  copyright;' 
and  it  is  well  known  there  are  works 
of  great  practical  utility,  having  no 
pretension  to  literary  merit,  which 
are  yet  within,  not  only  the  words, 
but  the  scope  and  design  of  the  stat- 
ute." Drury  v.  EwIng,  7  P.  Cas.  No. 
4,095,  1  Bond  640,   E48. 

40.  Bleiateln  v.  Donaldson  Lith. 
Co.,  188  U.  S.  239,  250,  23  SCt  298, 
47  L.  ed.  460  [rev  104  Fed.  993,  44 
OCA  296];  Higglns  v.  KeuflCel,  140 
TT.  S.  428,  11  SCt  731,  3S  L.  ed.  470; 
Baker  v.  Selden,  101  U.  S.  99,  25  L. 
ed.  841;  Stecher  Lith.  Co.  v.  Dunston 
Lith.  Co.,  233  Fed.  601:  Atlas  Mfg. 
Co.  V.  Street,  204  Fed.  398,  122  CCA 
568,  47  LRANS  1002;  National  Clonk, 
etc.,  Co.  V.  Kaufman,  189  Fed.  216, 
219;  Heln  v.  Harris,  175  Fed.  876 
[aff'  183  Fed.  107.  106  CCA  $99];  Na- 
tional Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  294,  297,  «0 
LRA  806;  J.  L.  Mott  Iron  Works  v. 
Clow,  82  Fed.  318,  27  CCA  250  [aft 
72  Fed.  168];  Henderson  v.  Tompkins. 
60  Fed.  768;  Daly  v.  Webster,  58  Fed. 
483,  4  CCA  10  lapn  dism  183  U.  S. 
165,  16  ect  963,  41  L.  ed.  112];  Lamb 
V.  Orand  Rapids  School  Furniture 
Co.,  39  Fed.  474;  Schumacher  v. 
Schwencke,  25  Fed.  468,  23  Blatchf. 
373;  Tuengllng  v.  Schlle.  12  Fed.  97, 
20  Blatchf.  462:  Ehret  v.  Pierce,  10 
Fed.  663,  18  Blatchf.  302;  Daly  v. 
Palmer,  6  F.  Cas.  No.  3,552,  6  Blatchf. 
266;  Drury  v.  Ewing,  7  F.  Cas.  No. 
4,095,  1  Bond  540;  Folsom  v.  Marsh, 
9  F.  Cas.  No.  4.901,  2  Story  100; 
Lawrence  v.  Cupples,  16  F.  Cas.  No. 
8.135;  Richardson  v.  Miller,  20  F. 
Cas.  No.  11,791;  Walter  v.  Lane, 
11900]  A.  C.  639,  2  BRC  312:  Ken- 
rlck V.  Lawrence,  26  Q.  B.  D.  99; 
Cobbett  V.  Woodward,  L.  R.  14  Bq. 
407;  Church  v.  Linton,  26  Ont.  131 
[dis  from  Orlffln  v.  Kingston,  etc., 
H.  Co.,  17  Ont.  660];  BeuUac  v.  Si- 
mard,  39  Que.  Super.  97  [aff  39  Que. 
Super.   617]. 

"Courts  will  not  undertake  to  as- 
sume the  functions  of  critics  or  to 
measure  carefully  the  degree  of  orig- 
inality, or  literary  skill  or  train- 
ing involved."  National  Cloak,  etc., 
Co.  V.  Kaufman,  189  Fed.  216,  219. 

"The  least  pretentious  picture  has 
more  originality  In  it  than  director- 
ies and  the  like,  which  may  be  copy- 
righted." Blelstein  v.  Donaldson 
Lith.  Co.,  188  U.  S.  239,  350.  23  SCt 
298,  47  L.  ed.  460  [rev  104  Fed.  993, 
44  CCA  296]. 

[a]  "While  the  pnbUo  taste  oon- 
tlniwa  to  give  peouaiary  rain*  to  a 
composition  of  no  artistic  excellence, 
the  court  must  continue  to  recognize 
the  value  so  created.  Certainly  the 
qua.llflcatlons  of  Judges  would  have 
to  be  very  different  from  what  they 
are  if  they  were  to  be  constituted 
censors  of  the  arts."  Heln  v.  Harris, 
175  Fed.  875,  877  [afC  183  Fed.  107, 
105  CCA  3991. 

[b]  "Wok  Oartoif  a«t*otlT«  stotw 
IM,  although  not  of  the  highest  class 
of  literature,  are  proper  subjects  of 
copyright.  Atlas  Mfg.  Co.  v.  Street, 
204  Fed.  398,  122  CCA  568,  47  LRANS 
1002. 

[c]  toy  •oUUsn  mads  of  matal 
may  have  sufficient  artistic  merit  to 
be  copyrightable  under  the  Sculpture 
Copyright  Act  1814  (64  Geo.  Ill  c 
66),  although  ordinary  tin  soldiers 
are    not    copyrightable    for    lack    of 
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artistic  merit.  Britain  v.  Hanks,  81 
L.   T.   Rep.   N.   S.   765. 

[d1  TopiMd  wng. — A  topical  song 
was  held  to  possess  sufHcient  literary 
merit  and  originality  to  be  the  sub- 
ject of  copyright.  Henderson  v. 
Tbmpkins,  60  Fed.  768. 

[ef  Pamplilst  flMexlpttva  ot  mods 
of  MTMtlamr.— A  pamphlet  describ- 
ing a  new  method  of  using  coupons 
for  the  purpose  of  advertising  was 
held  to  M  a  proper  subject  of  copy- 
right. Mutual  Adv.  Co.  v.  Refo.  76 
Fed.   961. 

[f]  Clzeaa  poaten  ■>•  oopyzlgitt- 
a1a»> — Blelstein  v.  Donaldson  Lith. 
Co.,  188  U.  S.  239.  23  SCt  29S.  47  L. 
ed.  460  [rev  104  Fed.  993.  44  CCA 
296    (aff  98   Fed.    608)}. 

[g]  Mototial  UluirtKtleaa.— "It 
would  be  a  dangerous  undertaking 
for  persons  trained  only  to  the  law 
to  constitute  themselves  final  Judges 
of  the  worth  of  pictorial  Illustra- 
tions, outside  of  the  narrowest  and 
most  obvious  limits.  At  the  one  ex- 
treme some  works  of  gentua  would 
be  sure  to  miss  appreciation.  Their 
very  novelty  would  make  them  repul- 
sive until  the  public  had  learned  the 
new  language  in  which  their  author 
spoke.  It  may  be  more  than  doubted, 
for  instance,  whether  the  etchings  of 
(3oya  or  the  paintings  of  Manet 
would  have  been  sure  of  protection 
when  seen  for  the  first  time.  At  the 
other  end,  copyright  would  be  denied 
to  pictures  which  appealed  to  a  pul>- 
11c  less  educated  than  the  judge.  Tet 
if  they  command  the  interest  of  any 
public,  they  have  a  commercial  value 
— It  would  be  bold  to  say  that  they 
have  not  an  esthetic  and  educational 
value —  and  the  taste  of  any  public 
Is  not  to  be  treated  with  contempt. 
It  is  an  ultimate  fact  for  the  mo- 
ment, whatever  may  be  our  hopes 
for  a  change."  Blelstein  v.  Don- 
aldson Lith.  Co.,  188  U.  S.  239.  ZSl, 
23  SC:t  298,  47  L.  ed.  460  [rev  104 
Fed.  993,  44  CCA   296]. 

41.  Blelstein  v.  Donaldson  Lith. 
Co.,  188  U.  S.  239.  23  SCt  298,  47  T^ 
ed.  460  [rev  104  Fed.  993.  44  CCA 
296]:  National  Cloak,  etc.,  Co.  ▼. 
Kaufman,  189  F6d.  216;  National 
Tel.  News  Co.  v.  Western  Union  Tel- 
Co.,  119  Fed.  29,  S6  CCA  198.  60 
LRA  805;  Maple  v.  Junior  Army, 
etc..  Stores,  21  Ch.  D.  S69:  CoUts  v. 
Cater,  78  L.  T.  Rep.  N.  8.  61  J:  Church 
V.  Linton,  24  Ont.  131  [dist  GrIfBn  v. 
Kingston,   etc..    R.   Co.,    17   Ont.    660]. 

48/  Blelstein  v.  Donaldson  Lith. 
Co.,  188  U.  S.  239,  262.  23  SCt  298. 
47  L.  ed.  460  (where,  speaking  of  cir- 
cus posters,  the  court  said:  '"That 
these  pictures  had  their  worth  and 
their  success  is  sufHclently  shown  by 
the  desire  to  reproduce  them  without 
regard  to  the  plaintifTs  rights"): 
Church  v.  Linton,  26  Ont.  181.  ISS 
(where  the  court  said:  'That  the 
papers  must  be  of  some  merit  and 
utility  would  seem  to  be  proved  by 
the  defendant's  willingness  to  at^ 
stract  or  convey  various  passages  in 
them  so  as  to  form  parts  of  his  rival 
advertisements" ). 

43.  Uncleaa  baada  aa  a  def  ease- 
see  infra  (  390. 

44.  Hoffman  v.  Le  Traunik,  209 
Fed.  376;  Barnes  v.  Miner,  122  Fed. 
480f  Blelstein  v.  Donaldson  Lith.  Co.. 
98  Fed.  608  [rev  on  other  grounds 
188  U.  S.  239,  23  SCt  298.  47  L  ed. 
460];  Broder  v.  Zeno  Mauvals  Music 
Co.,    88    Fed.    74;    Martlnettl    v.    Ma 
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therwise  illegal,**  as  a  libel,"  a  blasphemy,**  or  a 
iiere  gambling  device  or  instrumentality.**  But  the 
llegality  or  immorality  must  be  inherent  in  the 
n'ork ;  the  mere  fact  that  the  work  may  be  used  for 
in  unlawful  purpose  will  not  deprive  it  of  the  right 

0  protection.**  So  the  mere  introduction  of  an  in- 
lecent  word  in  a  song  will  not  vitiate  the  copyright 
n  such  a  sense  as  io  put  the  whole  musical  com- 
>osition  into  the  public  domain;  the  courts  will 
iimply  refuse  relief  against  infringement  so  long 
IS  such  word  is  retained  in  the  song,  and  the  ille- 
rality  may  be  puiged  by  omitting  the  woud."  By 
inalogy  it  has  been  held  that  a  work  put  forth  with 

1  false  ascription  of  authorship,"  or  otheirwise  seek- 
ng  to  defraud  the  public  and  acquire  a  circulation 


by  sailing  under  false  colors  is  not  entitled  to  copy- 
right protection."  Advertisements  which  are  mis- 
leading and  contain  untrue  statements  are  not  copy- 
rightable, and  use  thereof  is  not  an  infringement  of 
copyright."' 

Infringing  works.  The  view  has  been  suggested 
that  the  copyright  on  a  work  which  is  an  infringe- 
ment of  another  work  will  be  protected  in  so  far  as 
the  work  is  original.    But  this  is  very  doubtful."* 

[f  100]  5.  Domsstic  Manufacture.  Where  the  stat- 
ute does  not  so  require,  it  is  not  necessary  that  the 
work  copyrighted  shall  be  of  domestic  manufacture." 
But  by  the  so-called  "International  Copyright  Act" 
of  1891,*"  which  for  the  first  time  admitted  to  copy- 
right the  works  of  nonresident  alien  authors,''  it 


tulre,  16  P.  Cas.  No.  9,17».  1  Abb. 
163;  Shook  v.  Daly,  49  HowPr  (N. 
r.)  366;  Baachet  v.  London  Illustra- 
:ed  Standard  Co.,  [19001  1  Cta.  73; 
Stockdale  v.  Onwhyn,  G  B.  &  C.  178, 
1  KCL.  416,  108  Reprint  65,  2  C.  & 
^  163,  12  ECL  606;  Du  Host  v. 
Jeresford,  2  Campb.  Gil;  Fores  v. 
fohnes,  4  £sp.  97;  Lawrence  v.  Smith, 
tac.  471,  4  BnxCh  471,  37  Reprint 
'28;  Byron  v.  Dugdale,  1  L.  J.  Ch. 
>.  S.  239  (where  a  doubt  existed  as 
o  the  character  of  the  work,  and 
he  court  dissolved  an  ex  parte  In- 
unction, leaving  plaintiff  to  assert 
lis  legal  rights  by  action);  Southey 
r.  Sherwood,  2  Meriv.  435,  36  Reprint 
006;  Walcot  v.  Walker,  7  Ves.  Jr. 
.32  Reprint  K 

[a]  Indscant  songi  "I  am  of  the 
ipinion  that  the  word  'hottest/  as 
ised  In  the  chorus  of  song  'Dora 
)ea.n,'  has  an  indelicate  and  vulgar 
neanlng,  and  that  for  that  reason 
he  song  cannot  be  protected  by 
opyrlght  This  decision  will,  how- 
ver,  not  prevent  the  complainants 
rom  republishing  their  song,  and, 
>y  omitting  the  objectionable  word, 
bus  to  secure  a  valid  copyright 
herefor.  In  fact,  it  appeared  In  evi- 
.ence  that  the  complainants  had 
ince  been  publishing  the  song. 'Dora 
>ean'  in  this  form.  It  results  from 
rhat  has  been  said  that,  while  the 
omplalnants  are  undoubtedly  en- 
itled  to  a  copyright  for  the  melody 
if  the  song  'Dora  Dean,"  yet  they 
re  not  entitled  to  a  copyright  of 
he  song  with  the  objectionable  word 
n  the  composition.  The  bill  will 
herefore  have  to  be  dismissed." 
}roder  v.  Zeno  Mauvais  Uusic  Co.,  88 
i-ed.  74.  79. 

[b  ImmoxM  ftnunatle  pxodnctioa. 
—  'From  this  it  expressly  appears 
hat  the  Constitution  did  not  intend 
hat  Congress  should  pass  laws  to 
iromote  immorality,  or  anything  ex- 
ept  science  and  the  useful  arts, 
i'or  this  reason  an  instrument  or  In- 
■entlon  expressly  designed  to  fadli- 
ate  the  commission  of  crime,  as 
nurder,  burglary,  forgery,  or  counter- 
eiting,  however  ingenious,'  wouid  not 
)e  entitled  to  be  patented.  So  a  real 
lra.matlc  composition,  if  grossly  In- 
lecont.  and  calculated  to  corrupt  the 
noraJs  of  the  people,  would  not  be 
n  titled  to  a  copyright.  Such  an  ex- 
ilbitlon  neither  'promotes  the  prog- 
enB  of  science  or  the  useful  arts," 
lut  the  contrary.  The  Constitution 
Ices  not  authorize  the  protection  of 
uch  productions,  and  Congress  can- 
lot  be  presumed  to  have  intended  to 
lave  gone  beyond  their  power  to 
rive  them  such  protection."  Barnes 
■.  Miner,  122  Fed.  480,  490  tquot 
iTartlnetti  v,  Maguire,  16  P.  Cas.  No. 
.173,  1  Abb.  366,  363J.  But  see  Hage- 
nan    v.    Springer,     110    Fed.    374,    49 

:cA  86  rafr  i89  u.  s.  sos.  23  set 

49.  47  L.  ed.  921]  (where  litho- 
rraphs  advertising  the  "Black 
;rook"  were  protected,  and  penalties 
or  infringement  were   recovered). 

[c]  Iminoxal  book. — No  action  can 
le  maintained  to  recover  damages  for 
OSS  sustained  by  the  publication  of 
.  copy  of  a  book  which  had  been 
Irst  published  by  plaintiff,  it  appear- 


ing that  the  work  which  professed 
to  be  a  history  of  the  amours  of  a 
courtesan,  contained  In  some  parts 
matter  highly  indecent,  and  in  oth- 
ers matter  of  a  slanderous  nature  on 
persons  named  In  the  work.  Stock- 
dale  v.  Onwhyn,  5  B.  &  C.  173,  11 
SCL  416j  108  Reprint  66,  2  C.  A  P. 
163,  12  ECL.  606.  See  Glyn  v.  West- 
ern Feature  Film  Co.,  [1916]  W.  N. 
Ft  II  5  (novel  "Three,  Weeks,"  deal- 
ing with  a  sensual  adulterous  In- 
trigue, held  not  entitled  to  protec- 
tion). 

46.  Hotrraan  v.  Le  Trannik,  209 
Fed.  375;  Hime  v.  Dale  [cit  Clementl 
V.  Golding,  11  East  244,  103  Reprint 
998]  (sedition);  Southey  v.  Sher- 
wood, 2  Heriv.  435,  36  Reprint  1006 
(sedition). 

40.  Baschet  v.  London  Illustrated 
Standard  Co.,  [19001  1  Ch.  73;  Hlme 
V.  Dale,  2  Campb.  27  note;  Fores  v. 
Jnhnes,  4  Esp.  97;  Walcot  v.  Walker, 
7  Vos.  Jr.   1,   32  Reprint  1. 

47.  Cowan  v.  MUbourn,  L.  R.  2 
Bxch.  230;  Murray  v.  Benbow.  Jac. 
474  note.  4  EngCh  474  note,  37  Re- 
print 929  note;  Lawrence  v.  Smith, 
Jac.  471,  4  EneCh  471,  87  Reprint 
928;  Burnett  v.  Chetwood  [cit  South- 
ey v.  Sherwood,  2  Meriv.  486,  441,  S6 
Reprint  1006]. 

[a]  Bnla  applied.— An  injunction 
restraining  the  publication  of  a  pi- 
rated edition  of  Lord  Byron's  "Cain" 
was  refused,  for  the  reason  that  the 
chancellor  doubted  whether  the  Doem 
was  not  "intended  to  vilify  and  bring 
into  discredit  that  portion  of  Scrip- 
ture history  to  which  it  relates." 
Murray  v.  Benbow,  Jac.  474  note,  4 
EngCh  474  note.  37  Reprint  929  note, 
4  St.  Tr.  N.  S.  1409. 

aiasplieiny  ruMxally  see  Blas- 
phemy 8  C.  J.  1117. 

48.  Egbert  v.  Oreenberg,  100  Fed. 
447.  448  ("offlcial  form  chart");  Rich- 
ardson V.  Miller.  20  F.  Cas.  Noi  11J91. 

49.  Egbert  V.  Greenberg,  100  Fed. 
447;  Richardson  v.  Miller,  20  F.  Cas. 
No.  11,791. 

[a]  Flaylnr  cards. — The  fact  that 
playing  cards  may  be  used  by  per- 
sons to  violate  the  laws  against 
gambling  does  not  of  itself  deprive 
them  of  the  protection  of  the  law. 
Richardson  v.  Miller,  20  F.  C^as.  No. 
11.791. 

[b1  "OOdal  fona  obart,"— It  has 
been  held  that  an  "ofHclal  form 
chart"  which  is  of  value  to  persons 
engaged  in  the  breeding,  trading, 
and  raising  of  horses  Is  a  proper 
subject  of  copyright,  although  the 
chart  may  also  bo  used  by  persons 
who  bet  on  horse  races.  Egbert  v. 
Greenberg,    100    Fed.    447,    448. 

60.  Broder  v.  Zeno  Mauvais  Music 
Co.,  88  Fed.  74. 

61.  Wright  V.  Tallls,  1  C.  B.  893. 
50  ECL  893,  135  Reprint  794  [appr 
Davles  v.  Bowes.  209  Fed.  63]. 

[a]     mnstratloii Where     plaintiff 

published  a  religious  work,  and  on 
the  title  page  and  in  a  preface  rep- 
resented that  the  work  was  a  trans- 
lation from  the  German  by  one 
Sturm,  a  German  writer  whose 
works  had  been  translated  Into  the 
English  language  and  were  highly 
valued  and  esteemed  by  the  Britisn 


pabUc,   and   the   work   published  by 

plaintiff  was  not  one  of  Sturm's 
writings,  but  was  an  original  work 
written  in  English  by  a  person  who 
had  been  employed  by  plaintiff  for 
that  puniose.  It  was  held  that  plain- 
tiff could  not  have  any  copyright  in 
the  publication,  and  consequently 
could  not  maintain  an  action  against 
defendants  for  piracy.  Tindal,  C.  J., 
In  delivering  the  opinion  of  the  court, 
said:  "The  cases  in  which  a  copy- 
right has  been  held  not  to  subsist 
where  the  work  Is  subversive  of  good 
order,  morality,  or  religion,  did  not 
Indeed  bear  directly  on  the  case  be- 
fore us;  but  they  have  this  analogy 
with  the  present  inquiry — that  they 
prove  that  the  rule  which  denies  the 
existence  of  copyright  in  those  cases, 
is  a  rule  established  for  the  benefit 
and  protection  of  the  public.  And 
we  think  the  best  protection  that  the 
law  can  afford  to  the  public  against 
such  a  fraud  as  that  laid  open  by 
this  plea.  Is,  to  make  the  practice  ' 
of  it  unprofitable  to  its  author." 
Wright  v.  Tallls,  1  C.  B.  898,  907.  60 
ECL   893,   136   Reprint  794. 

62..  Davles  V.  Bowes,  209  Fed.  63 
[afl  219  Fed.  178,  134  CCA  562]; 
Wright  V.  Tallls,  1  C.  B.  898,  50  ECL 
893,  135  Reprint  794;  Hay  ward  v. 
Lely,  66  L.  T.  Rep.  N.  S.  418;  Seeley 
V.  Fisher,  11  Sim.  681,  34  EngCh  681, 
69  Reprint  998;  Slingsby  v.  Bradford 
Patent  Truck,  etc.,  Co.,  [1906]  W.  N. 
122. 

[a]  Hotloa  nas^iMiaaiac  a«  faot 
In  the  form  of  a  newspaper  report  Is 
not  copyrightable.  Davles  v.  Bowes, 
209  Fed.  53.  56  [aff  219  Fed.  178,  134 
CCA  652]  (where  the  court  said:  "In 
rayjudgment  the  reasoningpf  Wright 
V.  'ralllB,  1  C.  B.  893,  SO'ECL  893, 
135  Reprint  794,  Is  applicable.  There 
a  publisher  pretended  that  a  copy- 
righted work  was  a  translation  from 
a  well-known  foreign  writer.  It  was, 
on  the  contrary,  an  original  product 
by  a  native.  It  was  held,  and  I 
think  rightly  held,  that  such  pre- 
tense Vitiated  the  copyright.  The  pre- 
tense here  was  for  the  purpose  of 
attracting  attention  and  lending  In- 
terest to  an  alleged  occurrence  which 
it  told  as  fiction  would  have  been 
tawdn""  and  unconvincing"). 

VatiOx  oompstltloa  la  liooks  anfl 
pittWlcatlona  see  Trade-Marks.  Trade- 
Names,  and  Unfair  Competition  [38 
(?yc  831]. 

83,  Stone  v.  Dugan  Piano  Co.,  220 
Fed.  837,  136  CCA  683;  Slingsby  v. 
Bradford  Patent  Truck  Co.,  [1906] 
W.  N.  122  (where  an  Illustrated  cata- 
logue was  denied  protection  because 
It  falsely  represented  that  the  arti- 
cles depicted  were  patented  by  plain- 
tiff, and  that  plaintiff  occupied  the 
whole  of  certain  pictured  buildings). 

64.    See'bupra  }  91  text  and  note  63. 

VaclMu  handa  as  a  aafanaa  see 
infra  {  390. 

88.  Hills  V.  Hoover,  136  Fed.  701; 
Oliver  Dltson  Co.  v.  Littleton,  67 
Fed.  906,  15  CCA  81  [aff  62  Fed.  597]. 

66.     U.     S.     Rev.    Bt.     I     4956,     as  . 
amended   by   Act   March   8,    1891    (28    lr> 
V.  a.  St.  at  L.  1107).  IC 

87.    Oopyxigbta      by      aoBrMiaaat 
aUeaa  see  infra  i  168. 
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was  provided  that  in  the.eade  of  (1)  a  book,  (2)  a 
photograph,  (3)  a  chromo,  or  (4)  a  lithograph,  the 
two  copies  of  the  same  required  to  be  deposited  in 
the  copyright  office  as  a  condition  of  obtaining  copy- 
right therein,"  "shall  be  printed  from  type  set 
within  the  limits  of  the  United  States,  or  from  plates 
made  therefrom,-  or  from  negatives,  or  drawings  on 
stone  made  within  the  limits  of  the  United  States, 
or  from  transfers  made  therefrom,"  and  during  the 
existence  of  such  copyright  the  importation  of  any 
book,  chromo,  lithograph,  or  photograph,  or  any 
edition  or  editions  thereof,  or  any  plates  of  the 
same,  not  made  in  accordance  with  such  m^nufao- 
turing  requirement,  was  prohibited,  with  certain  lim- 
ited exceptions."'  These  provisions  were  limited  to 
the  four  specified  classes  of  copyrighted  works.^ 
They  did  not  apply  to  musical  compositions,  because 
these  form  a  distinct  copyright  class,  and  hence  are 


not  "books"  within  the  meaning  of  this  clause;*' 
end  for  the  same  reason,  dramatic  compositions, 
although  printed  in  book  form,**  and  prints'*  did 
r.ot  need  to  be  printed  from  type  set,  or  plates  made, 
within  the  United  States  to  be  entitled  to  copy- 
right. Depositing  copies  printed  from  type  set 
within  the  Philippine  Islands  is  not  a  complianee 
with  this  statute. 

The  act  of  1909  largely  extended  the  scope  of 
the  requirements  of  domestic  manufacture,  and  with 
negligible  exceptions  requires  copyrighted  books, 
lithographs,  and  photo-engravings  to  be  produced 
by  processes  wholly  performed  within  the  limits  of 
the  United  States.  Importation  of  works  not  pro- 
duced in  accordance  with  the  domestic  mannfaetur- 
ing  requirements  is  prohibited.**  The  statutory 
phrases  "separate  lithoj^phs  or  photo-engrav- 
ings,"*' and  "where  in  either  case  the  subjects 


68.     See  Infra  ||  206-20S. 
U.    Act  March  i.  1891  (26  U.  S.  St. 
at  L.  1106  c  665  I  3). 

[a]     Ohaiaoter  of  coplM  Oapositad. 

^Jt  was  necessary  to  a  valid  copy- 
risht  under  U.  S.  Rev.  St.  i  49E6.  as 
amended  26  U.  S.  St.  at  L.  1107,  that 
the  copies  deposited  with  the  libra- 
rian of  conKress  shall  be  printed 
from  type  set  in  the  United  States, 
or  from  plates  made  therefrom.  Os- 
good V.  A.  S.  Aloe  Instrument  Co.,  69 
S^ed    291 

ed.  Hervleu  v.  J.  S.  Ogllvle  Pub. 
Co.,  169  Fed.  978;  Hills  v.  Austrich, 
120  Fed.  862;  Oliver  Dltson  Co.  v. 
Littleton,  67  Fed.  906,  15  CCA  61  [aft 
62  Fed.  697]. 

n.  Oliver  Dltson  Co.  v.  Littleton, 
67  Fed.  906,  16  CCA  61  [aS  62  Fed. 
697]  (where  it  was  held  that  the  re- 
quirement that  the  two  copies  re- 
?uired  to  be  deposited  shall  be  manu- 
actured  in  the  United  States  did  not 
apply  to  musical  compositions,  al- 
though published  in  book  form  or 
made  by  lithographic  process). 

ea.  Hervieu  v.  J.  S.  Ogllvle  Pub. 
Co.,  169  Fed.  978. 

[a]  »— on  for  ral*.— "From  the 
foregoing  language,  it  Is  apparent 
to  me  that  Congress  did  not  Intend 
to  include  'dramatic  or  musical  com- 
positions' as  a  "boolc.'  The  proviso 
leaves  out  map,  chart,  dramatic,  or 
musical  compoaltions,  engraving,  cut, 

firint,  or  photograph,  painting,  draw- 
ng,  statue,  statuary,  or  model  design 
for  a  work  of  fine  arts.  All  these 
seem  to  have  been  purposely  omitted 
from  the  list  of  those  articles  for 
which  the  type  must  be  set,  or  plates 
and  drawings  made,  in  the  United 
States.  The  act  provides  for  the 
printing  of  the  whole  list.  It  was 
self-evident  to  Congress,  as  It  Is  to 
everybody,  that  dramatic  composi- 
tions, if  printed,  must  be  upon  sheets 
of  paper  known  by  bookmakers  as 
signatures,  and  these  signatures 
must  be  folded,  thus  meUcIng  what 
may  be  called  a  'book';  but  Congress 
especially  eliminated  both  musical 
and  dramatic  compositions  from  be- 
ing classlfled  as  a  book.  Ck>ngress 
twice  designated,  in  the  same  sec- 
tion, map,  ,chart,  dramatic  or  musical 
composition,  engraving,  cut,  and 
print  as  independent  of  the  word 
1}ook,'  as  therein  used.  It  has  often 
been  held  that  a  specific  designation 
of  any  article  in  the  legislative  en- 
actment excludes  it  from  general 
terms  contained  in  the  same  act." 
Hervieu  v.  J.  S.  Ogllvle  Pub.  Co.,  169 
Fed    978    981 

'  63.  Hills  V.  Hoover.  136  Fed.  701; 
Hills  V.  Austrich,  120  Fed.  862. 

[a]  Pictures  printed  in  snccesslva 
colors  from  mstal  plates,  from  which 
bart  of  the  metal  has  been  cut  so  as 
to  leave  portions  thereof  in  relief, 
were  entitled  to  copyrights  as 
"prints,"  and  were  not  within  the 
proviso  requiring  domestic  manufac- 
ture because  not  "printed  from  draw- 


ings on  stone."  Hills  v.  Hoover,  136 
Fed.  701;  Hills  v  Austrich,  120  Fed. 
862,   863. 

M.  "Typesetting  in  Philippine  Isl- 
ands," 25  Op.  Atty.-Gen.  26,  Copy 
right  Office  Bui.  No.  3  p  114.  See  also 
supra  I  76. 

es.  Act  March  4,  1909  (36  U.  S.  St. 
at  L.  1076  c  320  |  16)  (which  reads 
as  follows:  ."That  of  the  printed 
book  pr  periodical  specified  in  sec- 
tion five,  subsections  (a)  and  (b)  of 
this  Act.  except  the  original  text  of 
a  book  of  foreign  origin  In  a  lan- 
guage or  languages  other  than  Eng- 
lish, the  text  of  all  copies  accorded 
grotectlon  under  this  Act,  except  as 
elow  provided,  shall  be  printed  from 
type  set  within  the  limits  of  the 
united  States,  either  by  hand  or  by 
the  aid  of  any  kind  of  typesetting 
machine,  or  from  plates  made  within 
the  limits  of  the  United  States  from 
type  set  therein,  or.  If  the  text  be 
produced  by  lithographic  process,  or 
photo-engraving  process,  then  by  a 
process  wholly  performed  within  the 
limits  of  the  United  States,  and  the 
printing  of  the  text  and  binding  of 
the  said  book  shall  be  performed 
within  the  limits  of  the  United 
States;  which  requirements  shall  ex- 
tend also  to  the  illustrations  within 
a  book  consisting  of  printed  text  and 
Illustrations  produced  by  lithographic 
process,  or  photo-engraving  procesa 
and  also  to  separate  lithographs  or 
photo-engravings,  except  where  lit 
either  case  the  subjects  represented 
are  located  in  a  foreign  country  and 
Illustrate  a  scientiflc  work  or  repro- 
duce a  work  of  art;  but  they  shall 
not  apply  to  works  in  raised  charac- 
ters for  the  use  of  the  blind,  or  to 
books  of  foreign  origin  In  a  language 
or  languages  other  than  E<ngllsh,  or 
to  books  published  abroad  In  the 
English  language  seeking  ad  interim 
protection  under  this  Act"). 

[a]  Oopyrlglit  olBos  raralatlons<— 
"29.  The  following  works  must  be 
manufactured  In  the  United  States 
in  order  to  secure  copyright:  (a) 
All  'books'  }n  the  English  language 
and  books  in  any  language  by  a  citi- 
zen or  domiciled  resident  of  the 
United  States  must  be  printed  from 
type  set  within  the  limits  of  the 
United  States,  either  by  hand  or  by 
the  aid  of  any  kind  of  typesetting 
machine,  or  from  plates  made  within 
the  limits  of  the  United  States  from 
type  set  therein,  or,  if  the  text  of 
such  books  be  produced  by  litho- 
graphic process  or  photo-engraving 
process,  then  by  a  process  wholly 
performed  within  the  limits  of  the 
United  States;  and  the  printing  of 
the  text  and  binding  of  the  book 
must  be  performed  within  the  limits 
of  the  United  States,  (b)  All  illus- 
trations within  a  book  produced  by 
lithographic  process  or  photo-engrav- 
ing process  and  all  separate  lltho- 
graplis  or  photo-engravings  must  be 
produced   by   lithographic   or   photo- 


engraving process  wholly  performed 
within  the  limits  of  the  United 
States,  except  when  the  subjects  rep- 
resented in  such  illustrations  in ,  a 
twok  or  such  8eparate''llthographs  or 
photo-engravings  'are  located  in  a 
foreign  country  and  illustrate  a  sci- 
entific work  or  reproduce  a  work  of 
art.'  SO.  Books  by  foreign  authors 
In  any  language  other  than  E^ngliah 
are  not  required  to  be  printed  in  the 
United  States.  In  the  case  of  books 
printed  abroad  in  the  Einglish  lan- 
guage an  ad  interim  term  of  copy- 
right of  thirty  days  from  registra- 
tion made  In  the  Copyright  Office 
within  thirty  days  after  publication 
abroad  may  be  secured;  but  in  order 
to  extend  the  copyright  to  the  full 
term  of  protection,  an  edition  of  the 
work  must  be  published  in  the  United 
States  within  the  thirty  days  ad  In- 
terim term,  printed  or  produced  with- 
in the  limits  of  the  United  States  as 
required  in  section  16  of  the  copy- 
right act."  Rules  and  Regrulations 
for  Registration  of  claims  to  Copy- 
right (Copyright  Office  BuL  No.  15). 
rules  29,  SO. 

[b1  °  nupoitatloa  of  foraln  z«- 
piints.— Defendant,  an  Engllsih  com- 
pany, sold  mechanical  toys,  and  edi- 
tions of  a  manual,  copyrighted  in  the 
United  States,  were  printed  In  Eng- 
land and  accompanied  the  outfits  sold 
In  the  United  States.  Copyright  Act. 
March  4.  1909  (36  U.  S.  St.  at  L.  1075 
c  820  if  15,  81,  32),  respectively,  pro- 
vide that  works  not  produced  for  sale 
may  'be  copyrighted;  that  any  book 
pablished  abroad  with  authorization 
of  the  author  or  copyright  proprietor 
may  be  imported,  but  that  works 
Imported  in  violation  of  the  act  shall 
be  destroyed.  Such  importation  and 
disposal  of  the  English  editions  did 
not  Invalidate  the  copyright.  Mec- 
cano V.  Wagner,  234  Fed.  SI 2.  92] 
(where  the  court  said:  "So  far  as 
the  issues  in  this  case  are  concerned, 
it  is  immaterial  that  editions  of  Mec- 
cano copyrighted  Manuals  were 
printed  in  England  and.  accompanied 
the  Meccano  outfits  sold  in  ibe 
United  States.  Bentley  v.  Tlbbala, 
223  Fed.  247,  138  CCA  489;  Bowker. 
Copyright,  Its  History  and  Its  L,aw, 
pp.  279,  282,  283;  Sections  15,  SI,  and 
82,  Copyright  Act  of  1909.  The  de- 
fendant was  not  injured  and  cannot 
complain"). 

66.     See  infra  ||  441,  44S. 

S7.  See  supra  note  65  quoting 
statute. 

[a]  "Separate  Utbogxaplia  or  plio- 
to-sngravlngB." — "Certain  paintings 
were  created  In  England  by  an  artist 
who  was  a  British  subject,  and  these 
paintings  have  never  been  within  the 
United  States.  On  the  presentation 
of  photographs  thereof,  with  applica- 
tions for  registration  of  copyright 
under  CHass  'Q.'  section  6,  act  of 
March  4,  1909  (36  Stat.  1077),  as 
"works  of  art,'  the  applications  were 
passed  for  entry  and  certificates  of 
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represented  are  located  in  a  foreign  country  and 
illustrate  a  seientiflo  work  or  reproduce  a  work  of 


art,"  **  have  been  officially  oonstmed  by  tke  attop> 
ney-general  in  opinions  rendered  to  the  eepyn^ife 


registration  were  Issued.  Subse- 
quently, Davidson  Brothers,  of  New 
York,  by  permission  of  tbe  owner  of 
the  copyrights  of  the  originals,  pub- 
lished by  circulation  and  sale,  repro- 
duction* of  the  original  palntlnKs  In 
the  form  of  Illustrated  post-cards, 
produced  by  lithOKraphic  process  In 
Germany;  and,  fearing  that  the  copy- 
right of  the  originals  might  not  pro- 
tect the  reproductions.  Immediately 
after  publication  the  publishers  sent 
to  the  register  of  copyrights  two  cop- 
ies of  each  of  the  reproductions,  ac- 
companied by  fees  for  entry,  with 
proper  application  for  entry  under 
Class  'H,  to  wit,  'reproductions  of  a 
work  of  art;'  and  the  question  pro- 
pounded Is,  whether  under  the  manu- 
facturing provisions  of  section  16 
of  the  act  of  March  4,  1809  OS  Stat. 
1078),  these  lithographic  reproduc- 
tions are  entitled  to  registration. 
.  .  .  From  sections  12,  18,  and  17, 
AS  well  as  from  its  own  terms,  it  is 
clear  that  a  compliance  with  the 
manufacturing  provisions  of  this  sec- 
tion [t  lEl  is  a  condition  precedent 
to  a  valid  registration  of  the  copy- 
right. But  the  applicants  for  the 
copyrights  in  question  insist  that 
these  provisions  do  not  here  apply, 
because,  first,  they  are  applicable  to 
only  lithographs  and  photo-engrav- 
ings which  are  used  as  Illustrations 
wfthln  books  consisting  of  a  printed 
text  and  such  illustrations,  and  to 
lithographs  and  photo-engravings 
which  are  Intended  to  be  uced  in 
books  after  Importation  or  to  be 
bound  in  book  form;  and,  second,  be- 
cause being  reproductions  of  works 
of  art.  they  are  expressly  excepted 
from  the  conditions  relating  to  man- 
ufacture. These  two  contentions  will 
be  considered  in  the  order  mentioned. 
First.  Whether  or  not  the  first  con- 
tention shall  be  sustained  depends 
upon  the  meaning  of  the  phrase,  'and 
also  to  separate  lithographs  or  photo- 
en  grravings.'  It  Is  insisted  that  this 
phrase  Includes  only  lithographs  and 
photo-engravings  which  are  to  con- 
stitute, after  Importation,  parts  of 
books,  or  to  be  bound  in  book  form; 
and  the  following  provisions,  which 
appear  in  this  section  and  elsewhere 
In  the  act,  are  cited  in  support  of 
this  Insistence:  (1)  In  the  first  clause 
of  the  section  reference  is  made  only 
Hto  works  mentioned  in  subsections 
(a)  and  (b)  of  section  6  of  the  act, 
which  are  '(a)  Books,  including  com- 
posite and  cyclopadic  works,  direct- 
ories, gazetteers,  and  other  compila- 
tions;' '(b)  Feriodlcals,  including 
newspapers;'    (2)    in    section    12,    in 

grovldlng  that  after  copyright  has 
een  secured  by  publication  of  the 
work  with  the  notice  of  copyright 
two  copies  shall  be  deposited  in  the 
copyright  office,  it  is  specified  that 
these  copies,  'if  the  work  be  a  book 
or  periodical,  shall  have  been  pro- 
duced In  accordance  with  the  manu- 
facturing provisions  specified  in  sec- 
tion fifteen  of  this  act,'  and  no  refer- 
ence is  made  to  lithographs  and 
photo-engravings;  (3)  in  section  IS, 
In  specifying  the  character  of  affida- 
vit which  shall  accompany  the  work 
In  order  to  secure  the  enforcement  of 
the  manufacturing  provisions  of  sec- 
tion 15,  books  alone  are  mentioned, 
and  no  reference  is  made  to  litho- 
frapbs  or  photo-engravings;  and  (4) 
in  section  31  the  importation  of 
books  alone  which  have  not  been 
produced  in  accordance  with  the  man- 
ufacturing provisions  of  section  15  is 
prohibited.  It  la  true  that  In  the  be- 
ginning of  section  16  reference  fs 
made  only  to  books  and  periodicals, 
and  that  it  is  there  specifically  pro- 
vided where  the  type  shall  be  set  or 
the  plates  made  from  which  the 
books  and  periodicals  shall  be  print- 
ed, and  where  the  books  shall  be 
hound,  but  it  is  clear  that  it  was  in- 
tended to  make  some  extension  of 
the   application  of   these   provisions 


beyond  the  classes  embraced  In  the 
first  part  of  the  section.  This  is 
shown  by  the  language  that  the 
specified  requirements  shall  extend.' 
which,  of  course,  means  that  they 
were  to  apply  to  something  which 
had  not  theretofore  been  mentioned. 
And  the  first  character  of  works  af- 
fected by  the  extension  are  illustra- 
tions 'within  a  book  consisting  of 
printed  text  and  Illustrations  pro- 
duced by  lithographic  process  or  pho- 
to-engraving process;'  and  this  being 
deemed  Insuffloient,  the  provisions 
were  further  extended  to  'separate 
lithographs  or  photo-engravings.' 
The  natural  inference  from  this  lan- 
guage is,  that  inasmuch  as  the  litho- 
graphs and  photo-engravings  just 
previously  mentioned  are  such  as 
are  connected  with  books,  those  to 
which  reference  is  here  made  are 
separate  from  books;  and  that  there 
being  no  limitation  as  to  the  cliar- 
acter  of  these  aeparte  lithographs 
and  photo-engravings,  and  no  dis- 
tinction as  to  what  uses  they  shall 
be  put,  all  lithographs  and  photo- 
engravings which  are  not,  and  are 
not  intended  to  be,  connected  with 
books,  are  included  in  this  second 
extension  clause;  and  this  construc- 
tion must  prevail  unless  the  con- 
trary is  clearly  shown  by  the  other 
provisions  In  the  act.  It  may  be  ad- 
mitted that  there  is  an  apparent  in- 
consistency in  the  language  of  sec- 
tions 12  and  16,  and  this  construction 
of  the  clause  of  section  16  men- 
tioned, but  is  this  Inconsistency  such 
as  to  require  a  strained  aqd  unnat- 
ural meaning  to  l>e  given  to  this 
clause?  As  heretofore  said,  a  com- 
pliance with  these  manufacturing 
provisions  is  a  prerequisite  to  the 
validity  of  a  copyright.  Sections  16 
and  Is  deal  alone  with  these  pro- 
visions, while  they  are  referred  to 
in  connection  with  books  and  periodi- 
cals In  section  12;  and  to  determine 
the  extent  of  these  reqtiirements,  all 
these  sections  must  be  read  together. 
When-  this  is  done  it  does  not  follow 
that  because  a  certain  requirement 
is  not  found  in  one  of  the  sections 
it  does  not  exist  at  all,  and  must  be 
stricken  out  when  found  in  another. 
In  many  Instances  the  contrary  is 
the  proper  method  of  reaching  the 
correct  meaning  of  an  act,  as  a 
whole,  and  such  method  is,  I  think, 
the  proper  one  to  adopt  in  constm- 
ing  this  act.  That  Is,  If  In  either  of 
these  sections  there  appears  a  re- 
quirement that  these  manufacturing 
provisions  apply  to  lithographs  and 
photo-engravings,  not  connected  with 
or  intended  to  be  connected  with 
tiooks,  it  should  be  given  its  full 
force  and  effect,  regardless  of  wheth- 
er it  be  found  elsewhere  or  not. 
...  I  think  It  quite  probable  that 
in  the  act  as  originally  drafted  some 
of  the  apparent  inconsistencies  be- 
tween the  several  bections  mentioned 
did  not  exist,  but  that  during  the 
extended  hearings  held  by  the  com- 
mittee who  had  the  bill  in  charge, 
amendments  were  determined  upon, 
which  were  Inserted  in  section  16 
alone,  and  by  inadvertence,  sections 
12  and  31  were  not  amended  to  cor- 
respond. This  Is  indicated  by  the 
comments  upon  section  IE  in  the  ex- 
planation of  its  various  features, 
prepared  by  the  committee  before  the 
bill  was  reported,  which  comments 
are  as  follows:  'It  was  felt  by  your 
committee  that  if  there  was  reason, 
as  we  think  there  was,  for  the  re- 
quirement that  the  book  should  be 
printed  from  type  set  in  this  coun- 
try, there  was  just  as  much  reason 
for  a  requirement  that  the  book 
should  be  printed  and  bound  in  this 
country,  and  that  the  ordinary  illus- 
trations produced  by  lithographic 
process  and  photo-engraving  process', 
and  separate  lithographs  or  photo- 
engravings, should  be  made  in  this 
country.   That  pretection  to  the  men 


engaged  in  the  worii  of  setting  type, 
making  plates,  printing  and  binding 
books  Is  given  by  this  section.  wUcE 
also  carries  the  penalty  provision  for 
knowingly  making  a  falsa  affidavit 
as  to  compliance  with  these  luro- 
vlalons.'  But,  however  the  diaer^|>- 
ancles  may  have  arisen,  I  do  not 
think  they  are  such  as  to  Justify  a 
modification  of  the  plain  and.  un- 
equivocal meaning  of  the  clause  in 
section  16,  which  relates  to  'separate' 
lithographs  and  photo-engravings, 
and,  therefore,  find  against  the  appli- 
cants' first  contention."  ^8  Op.  Atty.- 
Gen.  (Wickersham)  150,  162,  166,  168. 

68.  See  statute  quoted  supra  note 
66. 

[a]  Baprodnotion  of  foreign  ircik 
of  art. —  The  second  question  is 
whether  or  not  the  cards  in  question 
fall  within  the  exception — 'Where  In 
either  case  the  subjects  represented 
are  located  in  a  foreign  country  and 
illustrate  a  scientific  work  or  repro- 
duce a  work  of  art.'  It  is  insisted  on 
the  part  of  the  applicants  that  the 
phrase  'or  reproduce  a  work  of  art' 
should  be  treated  as  separate  and 
distinct  from  the,  preceding  phrases, 
and  that  the  exception  should  read 
as  if  written  'except  where  in  either 
case  the  subjects  represented  are  lo- 
cated In  a  foreign  country  and  illus- 
trate a  scientific  work,  and  except 
where  they  reproduce  a  work  of  art.' 
In  my  judgment,  such  a  construction 
of  the  exception  is  not  warranted, 
and  this  is  clearly  shown  by  the  cont- 
ments  of  the  committee  having  the 
bill  in  cUkrgB  and  by  the  history  of 
the  bill  in  Congress.  The  bill,  as 
originally  reported,  omitted  the 
phrase  'and  illustrate  a  scientific 
work  or  reproduce  a  work  of  art,' 
which  left  the  exception  reading  'ex- 
cept where  in  either  case  the  sub- 
jects represented  are  located  In  a 
foreign  country.'  (Cong.  Rec,  vol. 
48,  p.  8702.)  Upon  this  subject  the 
committee  in  Its  comments  said: 
'An  exception,  so  far  as  lithographs 
and  photo-engravings  are  concerned, 
is  made  in  case  "the  subjects  repre- 
sented are  located  in  a  foreign  coun- 
try." It  was  contended  with  much 
force  in  the  hearings  before  the  com- 
mittee that  the  color  scheme  in  lith- 
ographs to  illustrate  a  scientific 
woric,  particularly  a  work  on  sur- 
gery, must  be  worked  out  under  the 
eye  of  the  author.  It  was  further 
said  tliat  a  lithograph  reproducing  a 
painting  must  be  worked  out  in  front 
of  the  painting,  and  that  possibly  the 
same  theory  would  apply  to  a  litho- 
graph of  scenery  or  any  lithograph 
intended  to  accurately  represent  the 
color  scheme  of  any  object.  The 
committee  finally  decided  to  leave 
this  matter  as  it  Is  now  found  In 
the  bill,  although  it  was  contended 
that  the  eicception  might  well  be  con- 
fined to  lithographs  illustrating  a 
scientific  work  or  reproducing  a  work 
of  art.'  And  in  accordance  with  the 
last  suggestion,  the  committee  sub- 
sequently added  the  phrases  making 
the  limitation  mentioned,  as  an 
amendment  to  the  bill.  (Cong.  Rec, 
vol.  43,  p.  3704.)  There  can,  there- 
fore, be  no  doubt  that  .the  meaning 
of  this  exception  is,  that  the  subject 
represented  in  the  lithograph  or  pho- 
to-engraving must  be  located  in  a 
foreign  country,  whether  that  sub- 
ject be  something  the  representation 
of  which  is  used  to  illustrate  a  scien- 
tific work  or  a  work  of  art.  It  is  true 
that  the  clause  when  thus  interpreted 
is  not  strictly  grammatical,  but,  In 
fact,  by  any  interpretation,  the  words 
'lithographs  or  photo-engravihgs' 
must  be  understood  as  subjects  of 
'Illustrate'  and  'reproduce;'  as  It  Is 
quite  clear  that  it  is  not  'the  sub- 
jects' that  'illustrate  a  scientific 
work  or  reproduce  a  work  of  art,' 
but  the  lithographs  or  photo-engrav- 
ings of  such  subjects.  Therefore,  the 
exception  is  not  ao  broad  as  is  «on- 
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ofiSce.  Compliamee  with  the  domestie  manafftctnring 
leqaireiDents  is  a  condition  precedent  to  valid  regis- 
tration of   copyright.**     The   manufacturing   pro- 


visions do  not  require  books  to  be  printed;  but  if 
they  are  printed,  the  printing  must  be  done  within 
the  United  States.'" 


tended  for  by  the  applicants,  but  as 
here  construed,  since  the  palnting^s 
are  located  in  a  foreign  country, 
these  cards  fall  within  the  excep- 
tion, provided  the  paintings  are 
*works  of  art;'  and  since  they  have 
been  copyrighted  as  such,  and  pos- 
sess artistic  beauty,  I  know  of  no 
reason  why  they  should  not  be  so 
considered.  It  nas  been  suggested 
that  if  it  be  held  that  lithographs 
and  photo-engravings  of  all  works  of 
art  located.  In  a  foreign  country  may 
be  made  abroad,  the  purpose  of  the 
law  to  protect  American  workmen 
might  be  evaded  by  carrying  works 
of  art  from  this  country  into  a  for- 
eign country  and  there  having  them 
lithographea,  and  also  by  navlng 
paintings  made  In  a  foreign  country 
for  the  purpose  of  lithographing. 
Whether  or  not  Congress  had  such 
grounds  of  objection  in  mind  when 
this  act  was  passed,  does  not  appear 
from  its  language;  and  I  am  not  now 
called  upon  to  determine  whether  a 
painting  carried  from  this  country 
into  a  foreign  country  for  the  pur- 
pose of  evading  the  spirit  of  the  law 
and  in  fraud  of  the  law  would  be 
considered  as  located  in  a  foreign 
country  in  the  sense  of  the  statute; 
but  there  13  certainly  nothing  In  the 
act  to  indicate  that  Congress  intend- 
ed to  make  anv  distinction  between 
works  of'  art  based  upon  the  pur- 
poses for  which  they  are  created.  If 
Congress  had  not  intended  to  em- 
brace in  the  exception  paintings  cre- 
ated in  a  foreign  country  t6r  the  pur- 
pose of  lithographing  or  photo-en- 
graving, it  could  easily  have  ex- 
pressed such  Intent;  and  since  it 
failed  to  do  so  by  the  use  of  any 
language  from  which  such  a  restric- 
tion may  be  implied.  It  is  not  within 
the  province  of  a  Judicial  officer 
called  upon  to  interpret  this  statute 
to  read  Into  the  act  a  provision  of 
such  a  vital  character."  28  Op.  Atty.- 
Gen.  (Wlckersham)  160,  16<. 

[b]  Baglstration  of  fox«lvn-BWd* 
UtlioirTanlis,i^(l)  The  register  of 
copyrights  has  the  authority  to  enter 
a  claim  to  copyright  in  a  published 
lithograph,  not  made  within  the 
United  States,  where  the  design, 
drawing,  or  painting  which  forms 
the  first  step  in  the  production  of 
such  lithograph  has  been  made  for 
the  purpose  of  being  converted  into 
a  lithograph,  and  is  located  in  a  for- 
eign country,  provided  the  design, 
drawing,  or  painting  with  reference 
to  which  the  application  is  made  is  a 
work  of  art.  28  Op.  Atty.-Gen.  (Fow- 
ler) S61.  (2)  "On  September  17,  1910, 
J,  Bauman  submitted  a  number  of 
appKcations  for  the  entry  of  'paint- 
ings' under  paragraph  (g)  section  6 
of  the  act  of  March  4,  1909  (36  Stat. 
1075,  ch.  320).  which  relates  to 
'Works  of  art;  models  or  designs  for 
works  of  art.'  The  identifying  copies 
deposited  with  these  applications 
consisted  of  chromolithographs,  all 
of  which  were  in  the  nature  of  birth- 
day, Christmas,  or  valentine  cards, 
and  bore  the  notice  'Copyright  1910 
by  J.  Bauman,'  apparently  added 
with  a  staBip  after  the  lithograph 
had  been  completed.  On  September 
24,  1910,  an  additional  number  of 
applications,  executed  in  the  same 
form,  and  each  accompanied  by  a 
chromolithograph  as  an  identifying 
copy,  of  the  same  general  nature  as 
those  first  sent,  except  lacking  the 
copyright  notice,  were  received.  In 
both  cases  the  applicant  was  in- 
formed that  the  lithographs  for 
which  registration  was  sought  were 
obviously  Intended  for  publication, 
and  that,  therefore,  the  proper  pro- 
cedure would  be  to  register  the  copy- 
right claims  therein  after  publication 
under  paragraph  (k)  of  said  act, 
which  relates  to  'Prints  and  pictorial 


illustrations.'  On  October  3,  1910. 
eighteen  aidditlonal  applications  for 
the  entry  of  claims  in  similar  litho- 
graphs were  received  from  Mr.  Bau- 
man, with  the  request  that  they  be 
entered  In  class  (k),  it  being  stated 
that  they  were  lithogntphlc  prints 
produced  in  the  United  States;  and 
they  were  registered  and  certificates 
of  entry  were  sent  to  the  applicant. 
On  December  12,  1910,  a  number  of 
applications  wer6  received,  each  for 
the  entry  of  a  copyright  claim  of  a 
'painting  located  in  Bugland,'  the 
identifying  copy  in  each  case  consist- 
ing of  the  photograph  of  a  picture 
showing  the  shape  and  sise  of  the 
customary  CSiristmas  card,  and  the 
designs  on  the  cards  are  of  the  usual 
kind,  not  differing  in  general  style 
from  those  in  the  lithographs  de- 
scribed above.  The  register  of  copy- 
rights further  states  that  the  cir- 
cumstances strongly  tend  to  show 
that  the  alleged  'paintings'  sought  to 
be  registered  under  date  of  December 
12,  1910,  are  intended  to  be  repro- 
duced as  chromolithographs  and 
placed  on  the  market  as  birthday 
cards  and  the  like,  and  are  not  in- 
dependent works  of  art,  but  the  first 
necessary  step  in  the  production  of 
the  lithographs,  and  further,  that  the 
purpose  of  seeking  their  registration 
is  to  give  support  to  a  contention 
that  such  lithographs  are  not  re- 
quired to  be  manufactured  'by  a 
process  wholly  performed  within  the 
limits  of  the  United  States.'  as  pro- 
vided in  section  16  of  the  copyright 
act,  because  they  fall  within  tne  pro- 
vision excepting  lithographs  of  sub- 
jects which  are  'located  in  a  foreign 
country  and  illustrate  a  scientific 
work  or  reproduce  a  work  of  art.' 
.  .  .  And  my  opinion  is  requested 
upon  the  following  questions:  1. 
Whether  the  Register  of  Copyrights 
has  authority  to  enter  a  claim  in  a 
painting  made  merely  as  a  first  step 
in  the  production  of  a  lithograph  as 
a  'work  of  art'  within  the  meaning  of 
section  11  of  the  copyright  act?  2. 
Whether  the  Register  of  Copyrights 
has  authority  to  enter  a  claim  to 
copyright  in  a  published  lithograph, 
not  made  within  the  United  States, 
where  the  design,  drawing,  or  paint- 
ing, which  forms  the  first  step  In  the 
production  of  such  lithograph,  has 
been  made  for  the  purpose  of  being 
converted  Into  a  lithograph,  and  is 
located  In  a  foreign  country?  My 
answer  to  these  abstract  questions 
may  be  found  In  an  opinion  trans- 
mitted to  you  for  the  guidance  of 
the  Register  of  Copyrights  on  Jan- 
uary 27,  1910.  (28  Op.  150,  167.)  I 
there  construed  that  provision  of  the 
manufacturing  clause  of  the  copy- 
right act  which  excepts  separate 
lithographs  and  photo-engravings 
"where  in  either  case  the  subjects 
represented  are  located  In  a  foreign 
country  and  illustrate  a  scientific 
work  or  reproduce  a  work  of  art;' 
and  held  that  where  the  painting 
was  properly  classified  as  a  work  of 
art  and  was  located  in  a  foreign 
country,  lithographs  thereof  fell 
within  the  exception.  ...  If  Con- 
gress had  not  intended  to  embrace  in 
the  exception  paintings  created  In  a 
foreign  country  for  the  purpose  of 
lithographing  or  photo-engraving,  It 
could  easily  have  expressed  such  In- 
tent; and  since  It  failed  to  do  so  by 
the  use  of  any  language  from  which 
such  a  restriction  may  be  implied.  It 
Is  not  within  the  province  of  a 
judicial  officer  called  upon  to  In- 
terpret this  statute  to  read  into  the 
act  a  provision  of  such  a  vital  char- 
acter. I  think  it  quite  likely  that  If 
the  attention  of  Congress  had  been 
directed  to  the  fact  that  the  manu- 
facturing clause  of  the  act  could  be 
to   a  material   extent   evaded   in    the 


manner  suggested,  the  phrase  'a 
work  of  art,'  as  used  therein,  would 
have  been  modified  In  such  way  as  to 
prevent  such  evasion:  but  the  effect 
Is  the  same  whether  the  omission 
was  Intentional  or  by  oversight,  as 
Congress  alone  has  the  power  to  so 
modify  the  language  aa  to  Justify  the 
construction  which  it  Is  thought  this 
exception  should  have  in  the  Interest 
of  American  labor.  .  .  .  There  the 
original  paintings  had  already  been 
registered  by  the  register  of  copy- 
rights as  'works  of  art,'  and  I  there- 
fore said,  'Since  the  paintings  are 
located  In  a  foreign  country,  these 
cards  fall  within  the  exc^>tion.  pro- 
vided the  paintings  are  "works  of 
art";  and  since  they  have  been  copy- 
righted as  such,  and  possess  artistic 
beauty,  I  know  of  no  reason  why 
they  should  not  be  so  considered.' 
28  Op.  Atty.-Gen.    (Fowler)    B57.  SCO. 

W.  28  Op.  Atty.-Oen.  (Wlcker- 
sham) 160. 

TO.  28  Op.  Atty.-Oen.  (Fowler) 
266. 

[a]  Baaaon  for  nlsv— The  mean- 
ing of  that  clause  in  section  12  of 
the  act  of  1909.  which  provides  that 
the  book  "shall  have  been  produced 
in  accordance  with  the  manufactur- 
ing provisions  of  section  15  of  this 
act,"  is  that  the  book  shall  not  have 
been  produced  in  violation  of  that 
act;  but  the  provision  does  not 
attempt  to  prescribe  any  regulation 
as  to  the  form  in  which  the  book 
should  appear.  Section  IS  means 
that  If  the  book  is  printed,  the  print- 
ing shall  be  done  aa  required  therein. 
28  Op.  Atty.-Gen.    (Fowler)    265,   2(9. 

[b]  mxaeognnhsd       work "The 

copyright,  therefore,  is  obtained  by 
publication  of  the  book  and  the  giv- 
ing of  notice  of  copyright  required 
by  the  act;  and  it  is  suggested  that 
in  consequence  of  the  reference  in 
section  12  to  the  manufacturing  pro- 
visions in  section  15.  and  the  require- 
ments of  said  section  15.  the  copy- 
right can  not  be  enforced,  and  may 
be  subsequently  entirely  defeated, 
and  the  register  of  copyrights  can 
not  issue  a  certificate  or  re^atration 
in  consequence  of  a  failure  to  de- 
posit in  the  copyright  office  two 
copies  printed  as  required  by  said 
section.  Section  15,  among  oUier 
things,  provides:  That  of  the  printed 
book  or  periodical  specified  in  sec- 
tion five,  subsections  (a)  and  (b)  of 
this  act  .  .  .  the  text  of  all  copies 
accorded  protection  under  this  act 
.  .  .  shall  be  printed  from  type  set 
within  the  limits  of  the  United 
States,  etc.'  The  use  of  the  word 
'printed'  In  connection  with  "book* 
might  very  well  be  construed  as  a 
recognition  that  other  kinds  of  books 
are  subject  to  copyright,  but  that  the 
provision  of  this  section,  in  so  far  as 
it  applies  to  books,  is  restricted  to 
printed  books.  But,  in  addition  to 
this,  the  purpose  of  section  16  should 
be  taken  into  consideration  in  de- 
termining whether  or  not  it  h&s  the 
effect  of  limiting  the  right  of  copy- 
right to  printed  books;  and  the  lan- 
guage of  that  section,  aa  well  as  the 
report  of  the  committee  which  had 
the  bin  In  charge,  clearly  shows  that 
it  was  Inserted  solely  for  the  purpose 
of  protecting  American  Iiabor.  and 
that  it  was  not  the  design  of  Con- 
gress to  thereby.  In  any  respect,  re- 
strict the  character  of  works  which, 
under  other  sections  of  the  act. 
might  be  copyrighted.  In  draifting 
the  bill  it  was  no  doubt  assumed 
that  books  would,  ordinarily  and 
probably  universally,  be  printed  for 
circulation;  and  the  purpose  was  to 
require  all  the  printing  of  books  pro- 
tected under  the  act  to  be  done  as 
described  in  said  section  15,  but  it 
was  certainly  not  intended  lio'  pre- 
scribe any  regulation  as  to  the  form 
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Tin  OanMlian  atatate  requireB,  as  a  condition  of 
eopyiight  proteotion,  that  the  work  shall  be  printed 
and  pdtklished,  or  repriilted  or  repvbliahed,  or  in  the 
ease  of  woika  of  art,  produced  or  reproduced,  in 
Canada.^^ 

In  Enfland  the  act  of  1911  contains  no  domestic 
manufacturing  requirements." 

[i  101]  B.  Particular  Subject  Hatter— 1.  Books 
Generally."  In  its  enumeration  of  works  subject  to 
copyright,  the  act  of  1909  specifies:  "Books,  includ- 
ing' composite  and  cyclopedic  works,  directories, 
gazetteers,  and  other  compilations."^*  From  Uie 
very  beginning  the  copyright  statutes  have  provided 


for  the  copyright  of  books.^"  A  printed  volume, 
whether  oontainii^  many  or  few  pages,  is  a  book, 
within  the  meaning  of  the  copyright  law.'*  The 
form  of  the  publication  is  not  material.^'  It  is  the 
intellectual  production  of  the  author  which  the  copy- 
right protects,  and  not  the  particular  form  which 
such  production  ultimately  assumes."  Hence  the 
word  "book,"  as  used  in  the  statute,  is  not  to  be 
understood  in  its  technical  sense  of  a  bound  vol- 
ume," but  includes  any  species  of  publication  which 
the  author  selects  to  embody  his  literary  product."*^ 
Even  a  single  sheet  may  be  a  book."    It  is  not  even 


In  which  the  book  should  appear. 
That  ia  In  the  passage  of  sections 
IE  amd  16,  Oongrress  was  concerned  in 
where  and  bjr  irhom  the  work  of  pre- 
paring the  books  for  circulation  and 
sale  should  be  done,  and  not  In  the 
particular  method  by  which  the  au- 
thor should  impart  bis  Ideas  to  the 
{tublic.  A  contrary  holding  might 
ead  to  great  uncertainty  and  con- 
fusion. It  has  been  universally  held 
that  there  la  no  requirement  as  to 
the  number  of  page*  on  which  a 
work  shall  appear  In  order  that  it 
may  be  entitled  to  the  benefit  of 
copjrrlght.  If  it  appear  on  one  or 
even  four  pages,  then  there  can  be 
no  necessity  for  a  binding;  and  yet 
section  16  provides  that  ^the  printing 
of  the  text  and  the  binding  of  the 
said  book  shall  be  performed  within 
the  limits  of  the  United  Statea'  thus 
Implying,  If  the  strict  construction 
suggested  be  adopted,  that  the  book 
mast  not  only  be  printed,  but  must 
also  be  bound  before  the  claim  for 
copyright  In  the  same  can  be  reg- 
istered. Of  course  Congress  did  not 
intend  to,  and  did  not.  Introduce  such 
a  radical  Innovation  Into  the  copy- 
right law.  The  meaning  of  that 
clause  In  section  12  which  provides 
that  the  book  'shall  have  been  pro- 
duced in  accordance  with  the  manu- 
facturing provisions  of  section  IS  of 
this  act/  IS  that  the  book  shall  not 
have  been  produced  In  violation  of 
that  section;  and  section  IS  means 
that  if  the  book  is  printe^,  the 
printing  shall  be  done  as  required 
therein?'  Op.  Atty.-Qen.  (Fowler) 
265.  268. 

71.  Rev.  St.  (1»0()  c  70  I  6;  Act 
(1886)  I  S;  Act  (1875)  I  4  (2); 
Prowde  v.  Parrish,  27  Ont.  526. 

la]  OaaaflUw  tTPesstttaig  not  z*- 
awrsO^— "The   plalntlll   continues    to 

Jrlnt  and  publish  his  book  in  Canada 
rom  stereotype  plates.  That  Is  a 
sufficient  'printing'  within  the  mean- 
ing of  the  Act,  though  no  typo- 
graphical work  is  done  in  the 
preparation  of  copies."  Frowde  v. 
Parrish,  27  Ont.  6Z6,  628. 

7B.     St.    1   &   2   Geo.    V   c   46. 

73.  Jiaw  books  see  infra  ||  134- 
188. 

74.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1075  c  820  |  6). 

75.  See  supra  If  69,  70.  90. 

[b]  Si  gn gland  (1)  encyclopedias, 
reviews,  magazines,  and  penodical 
works,  or  works  published  in  a  series 
of  books  or  parts,  were  specifically 
protected-  by  the  former  statute. 
5  &  6  Vict,  c  45  I  18.  (2)  Previous 
to  this,  enactment  protection  had 
been  afforded  such  publications  under 
the  judicial  construction  of  the  word 
"book,"  as  used  in  8  Anne  c  19. 
Sweet  V.  Maugham,  11  Sim.  51,  34 
KngCh  61,  59  Reprint -793;  Bell  v. 
Whitehead,  3  Jur.  68:  Mawman  v. 
Tegg.  2  Rusa  385,  3  EngCh  386,  38 
Reprint  380;  Hogg  v.  Kirby,  8  Ves. 
Jr.  215,  32  Reprint  336. 

78L  ScoviUe  v.  Toland,  21  F.  (Jas. 
Ko.  12,653,  Cox  Manual  Trade-Mark 
Gas.   51. 

[a]  Statutory  deflnltlOB.— "The 
word  Twok'  shall  be  construed  to 
mean  every  volume  and  part  of  a 
volume,      together     with     all     maps, 

{irints    or    other    engravings    belong- 
ng  thereto."    Act  March  3,  1866   (13 


U.  S.  St.  at  L.  640  o  126  t  4)  (under 
act  requiring  deposit  of  books  in  li- 
brary of  congress).  Under  Bnglish 
statute  see  infra  note  80  [a]. 

BaflalUoas  of  "book"  see  Book  9 
C.  J.  p  136. 

77.  Clementi  v.  Qolding,  8  C^mpb. 
26.     And  cases  infra  notes  78-80. 

78.  Holmes  v.  Hurst,  174  U.  fl. 
S2,  19  set  606,  43  L..  ed.  904  [aft  80 
Fed.  514,  25  CCA  610  (afT  76  Fed. 
767)1;  Hervleu  v.  J.  S.  OgUvle  Pub. 
Co..  169  Fed.  978;  Brightley  v. 
Littleton,  37  Fed.  103;  Schumacher 
V.  Schwencke,  26  Fed.  466,  23  Blatchf. 
378;  Clayton  v.  Stone.  6  F.  Cas.  No. 
2,872,  2.  Paine  382;  Drury  v.  Ewlng, 
7  F.  Cas.  No.  4,095.  1  Bond  540;  Rob- 
erts v.  Myers.  20  F.  Cas.  No.  11.908, 
Bninn.  Coll.  Cas.  69S;  ScoviUe  v.  Tol- 
and, 21  F.  Cas.  No.  12,663:  White  v. 
Geroch,  2  B.  &  Aid.  298.  106  Renrint 
376,  1  Cnilt.  24,  18  ECL  28;  Platts  v. 
Button,  Coop.  803.  10  EngCh  303,  36 
Reprint  666,  19  Ves.  Jr.  447,  34  Re- 
print 583;  Bach  v.  Longman.  Cowp, 
i;23,  98  Reprint  1274;  Storace  v. 
Longman  Celt  Clementi  v.  Oouldlng, 
11  East  244,  108  Reprint  998];  Hlme 
V.  Dale  [cit  Clementi  v.  Gouldlng, 
supraj;  Cilementl  v.  Gouldlng,  supra; 
Jefferys  v.  Boosey,  4  H.  L.  Cas.  816, 
ip  Reprint  681;  D'Almalne  v.  Boo- 
sey, 4  L.  J.  Exch.  21;  CHiappell  v. 
Purday,  14  M.  &  W.  803.  163  Re- 
print 491. 

"The  literary  property  intended  to 
be  protected  by  the  act  is  not  to  be 
determined  by  the  8l«e,  form,  or 
shape  in  which  it  makes  its  appear- 
ance, but  by  the  subject-matter  of 
the  wca-k."  Hervieu  v.  J.  S.  Ogllvie 
Pub.  Co.,  169  Fed.  978,  982  [quot 
Clayton  v.  Stone,  supra]. 

7*.  Holmes  v.  Hurst,  174  U.  S.  82, 
89,  19  set  606,  43  L.  ed.  904  [aft  80 
Fed.  614,  26  CCA  610  (a«  76  Fed. 
757)]. 

"It  Is  the  intellectual  production  of 
the  author  which  the  copyright  pro- 
tects and  not  the  particular  form 
which  such  production  ultimately 
takes,  and  the  word  'book'  as  used 
In  the  statute  Is  not  to  be  under- 
stood in  its  technical  sense  of  a 
bound  volume,  but  any  species  of 
publication  which  the  author  selects 
to  embody  hrs  literary  product." 
Holmes  v.  Hurst,  174  U.  S.  82,  89,  19 
set  606.  43  L.  ed.  904. 

[a]  Ooltooted  alieeta  of  Uteiazy 
work— The  collected  sheets  contain- 
ing, in  orderly  and  connected  fash- 
ion, the  record  of  the  intellectual  and 
literary  work  of  the  author,  is  a 
"book,"  although  unbound,  unless  for 
some  particular  and  special  purpose 
a  narrower  definition  is  prescribed 
by  law.  In  re  Hempstead,  95  Fed. 
967  [afT  103  Fed.  197,  43  CCA  1781 
(within   tarifr  law). 

[b]  TTaboima  folded  uhatitB. — The 
term  "book,"  within  an  act  passed 
In  1851  providing  for  the  recording 
cf  grants  of  lands  in  California  In 
some  book  of  record,  was  satisfied 
by  copies  of  the  deed  on  sheets  not 
bound  or  fastened  together  in  any 
manner,  but  folded,  the  name  of  the 
purchaser  being  Indorsed  thereon, 
and  each  distinct  class  kept  in  a  sep- 
arate bundle,  the  sheets  not  being 
bound  In  to  the  form  of  books  until 
1856.  Mumford  v.  Wardwell,  6  Wall. 
(U.   S.)   423,   1*  L.  ed.   766. 

80.     Holmes  v.  Hurst.  174  U.  S.  S2, 


19  set  606.  43  L.  ed.  904  [aft  80  Fed. 
514.  26  CCA  610  (aff  76  Fed.  767)]. 

[a]  The  mngUMh.  Oopyrlght  Ad.  of 
184B  (1)  provides  that  "the  Word 
'Book'  shall  be  construed  to  mean 
and  Include  evenr  Volume.  Part  or 
Division  of  a  volume.  Pamphlet. 
Sheet  of  Letter-presa  Sheet  of 
Music,  Map,  Chart,  or  Plan  separately 
published.''  5  &  6  Vict,  c  45  t  2. 
(2)  The  definition  includes  dramatic 
pieces  and  muslclal  compositions  in 
print  or  manuscript.  8  Halsbury  L. 
Eng.  p  142.  (3)  The  phrase  "sepa- 
rately published"  has  been  taken  to 
apply  to  the  entire  deflnltlon.  Each 
I>art  that  is  separately  and  clearly 
distinguished  in  the  volume  itself  is 
separately  published,  within  the 
meaning  of  t  3.  Johnson  v.  Newnes, 
[18941  3  Ch.  663;  Lamb  v.  Evans, 
[1893]  1  Ch.  218.  See  also  Lawrence 
&  Builen,  Ltd.  v.  Aflalo.  [1904]  A.  C. 
17  (where  the  question  as  to  the 
meaning  of  "separately  published" 
was  raised,  but  not  decided).  (4) 
A  Christmas  card  is  within  the 
definition  (Hildeshelmer  v.  Dunn,  64 
L.  T.  Rep.  N.  S.  462),  (6)  and  so 
also  is  a  sheet  of  illustrations  form- 
ing a  trade  catalogue  (Davis  v.  Ben- 
jamin, [1906]  2  (5)1.  491).  (6)  The 
word  "book"  Includes  a  part  of  a 
book  under  the  interpretation  clause 
of  6  2  of  the  Copyright  Act  of  1842. 
Kelly's  Directories,  Ltd.  v.  Gavin, 
[1901]    1   Ch.   374. 

[b]  "TUa  term  Inoliides  alt  printed 
literary  works  (except  dramatic  com- 
positions) whether  published  in  the 
ordinary  shape  of  a  book  or 
pamphlet,  or  printed  as  a  leaflet, 
card,  or  single  page.  The  term  "book' 
as  used  in  the  law  Includes  tabulated 
forms  of  Information,  frequently 
called  charts;  tables  of  figures  show- 
ing the  results  of  mathematical  com- 

fmtatlons,  such  as  logarithmic  tables; 
nterest,  cost,  and  wage  tables,  etc., 
single  poems,  and  the  words  of  a 
song  when  printed  and  published 
without  music;  librettos;  descriptions 
of  motion  pictures  or  spectacles; 
encyclopeedlas;  catalogues;  direct- 
ories; gazeteers  and  similar  compila- 
tions; circulars  or  folders  containing 
information  in  the  form  of  -reading 
matter  other  than  mere  lists  of 
articles,  names  and  addresses,  and 
literary  contributions  to  periodicals 
or  newspapers."  Rules  and  Regula- 
tions for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui.  No. 
16)  rule  4. 


[c]    Aa  any  oontpoattlon.— (1)  Any 

composition,  whether  large  or  small, 
although  found  in  company  with 
other  compositions,  is  a  book,  within 
54  Geo.  Ill  S  156,  granting  a  copy- 
right to  the  authors  of  books.  White 
V,  Geroch,  2  B.  &  Aid.  298,  106 
Reprint  376.  (2)  The  term  "book," 
within  the  meaning  of  the  copyright 
laws.  Includes  any  composition,  large 
or  small,  which  Includes  results  of 
successive  mental  processes  ration- 
ally combined,  whether  it  fills  a 
great  volume  or  is  contained  in  a 
single  sheet.  Keene  v.  Wheatley,  14 
F.   Cas.   No.   7,644. 

81.  Higgins  V.  Keuftel,  140  U.  S. 
428,  11  S(Tt  731,  36  L.  ed.  470  fafT 
30  Fed.  627];  J.  L.  Matt  Iron  Worka 
V.  Clow.  82  Fed.  316,  27  CCA  260; 
Oliver  Dltson  Co.  v.  Littleton,  67 
Fed.    905.    15    CCA    61;    Littleton    v. 
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necessary  that  the  work  shall  be  printed,"  although 
it  muat  have  been  reduced  to  material  form."  The 
term  "bo<^"  has  been  held  to  indade:  A  letter;** 
an  article  published  in  an  encyclopedia"  or  in  a 
newspaper  2°*  a  newspaper,*'  mag^azine,  or  other 
periodical,  blank  legal  forms;*"  and  other  works 
enumerated  below.***     But  the  term   "book"  has 


been  held  not  to  inelnde  various  other  works  or 
productions,'^  particularly  articles  designed  pri- 
marily for  physical,  rather  thau  intelleetaaU  use 
and  enjoyment,*'  including  an  indexed  letter  file," 
index  cards/*  a  railroad  ticket,**  a  cardboard  pat- 
tern sleeve,**  a  label,*'  the  face  of  a  barometer,  al- 
though containing  letter^press,**  a  photograph  album 


Oliver  Dltaon  Co.,  62  Fed.  697  [aff 
67  Fed.  905,  IB  CCA  61];  Clayton  v. 
Stone,  5  F.  Caa.  No.  2.872,  2  Paine 
382;  Drury  v.  Ewlne,  7  F.  Cas.  No. 
4,095,  1  Bond  540;  Keene  ▼.  Wheat- 
ley,  14  F.  Caa.  No.  7,644;  ScovlUe  v. 
Toland,  21  F.  Cas.  No.  12,653,  Cox 
Manual  Trade-Mark  Cas.  61;  Davis  v. 
Benjamin,  [1906]  2  Ch.  491;  Walter 
V.  Howe,  17  Ch.  D.  708;  Clementl  v. 
Goldln^,  2  Campb.  25;  Clementl  V. 
Gouldlng;,  11  East  244,  103  Reprint 
998  (single  sheet  of  music);  D'Al- 
maine  v.  Boosey,  4  L.  J.  Exch.  21: 
Lite  Pub.  Co.  V.  Rose  Pub.  Co.,  12 
Ont.  L.  386.  8  OntWR  28;  Church 
V.  Linton,  25  Ont.  131:  arlffln  v. 
Klngraton,  etc,  R.  Co.,  17  Ont.  660 
(holdine  railroad  ticket  not  copy- 
rightable). But  see  HIme  v.  Dale, 
2  Campb.  23  note  (where  Lord  Ellen- 
borouch  doubted  whether  a  sons 
published  on  a  single  sheet  of  paper 
was  protected  by  the  statute  of  8 
Anne  c  19.  because  a  book  meant  In 
common   acceptation   a   plurality   of 

83.  28  Op.  Atty.-Oen.  (Fowler) 
265;  Roberta  v.  Myers,  20  F.  Cas. 
No.  11,906,  Brunn.  Coll.  Cas.  698 
(holding  that  there  might  be  a  oopy- 
rlght  m  Bouclcault's  drama  "The 
Octoroon,"  although  it  had  never 
been    printed). 

[a]  Typewxltten  p»r*>  fMrtated 
tognhat  and  having  a  printed  cover 
and  title-page  are  subject  to  regis- 
tration under  the  copyright  law  of 
March  4.  1909  (35  U.  S.  St.  at  L. 
1076).  28  Op.  Atty.-<Jen.  (Fowler) 
266. 

Srbl  lStaiMOffT»sbaa  wDik. — "The 
uolishers,  Thomas  Nelson  &  Sons, 
are  sent  to  the  Copyright  Office 
for  deposit  under  the  copyright  law, 
and  for  copyright  registration,  two 
copies  of  an  article  entitled  Nelson's 
Bureau  of  Research:  A  few  speci- 
mens of  Inquiries  and  answers. 
These  copies  consist  of  122  type- 
written pages,  with  a  printed  cover 
and  title  page,  said  cover  and  pages 
being  fastened  together  In  the  usual 
manner  in  which  typewritten  docu- 
ments are  fastened.  It  is  explained 
by  the  applicants  that  they  publish 
an  encyclopaedia,  one  of  the  essen- 
tial features  of  which  is  that  It  is 
kept  up-to-date;  that  In  connection 
with'  the  published  encyclopaedia  the 
privilege  Is  offered  its  subscribers  of 
submitting  letters  of  inquiry  upon 
any  subject  whatsoever;  that  "to  such 
inquiries  careful  and  elaborate 
answers  are  prepared  under  the  su- 
pervision of  eminent  authorities,  and 
these  answers  are  typewritten  and 
copies  struck  off  by  means  of  the 
mimeograph;  that  the  copies  pro- 
duced in  this  way  are  Issued  for 
general  circulation;  and  it  Is  in 
these  sheets  of  answers  bound  as 
stated  that  the  publishers  desire  to 
register  a  claim  for  copyright;  and 
you  ask  my  opinion  as  to  whether 
or  not  the  register  of  copyrights 
has  authority,  under  the  copyright 
act  of  March  4.  1909  (36  Stat.  1075). 
to  register  the  same.  The  real 
question  is,  whether  or  not,  under 
the  copyright  law.  a  book  must  be 
printed  before  a  claim  for  copyright 
therein  can  be  admitted  to  registra- 
tion. If  copies  of  this  work  were 
not  reproduced  for  sale,  it  is  con- 
ceded that  the  claim  should  be  regis- 
tered under  section  11  of  the  act; 
but  inasmuch  as  numerous  copies 
are  struck  off  for  circulation,  it  is 
thought,  and  correctly  so  I  think, 
that  If  copyrighted  at  all,  it  must 
be  as  a  publication,  and  not  as  a 
mere   manuscript.     .     .     .     Webstar 


deflnea  a  book  to  be:  'A  collection 
of  sheets  of  paper  or  similar  mate- 
rial, blank,  written  or  printed,  bound 
together;  commonly,  many  folded 
and  bound  sheets  containing  contin- 
uous printlnx  or  writing.'  The 
courts  nave  shown  the  greatest  lib- 
erality in  Interpreting  the  copyright 
laws,  and  have,  in  favor  of  authors, 
extended  the  word  'book'  so  aa  to 
make  it  include  works  which  do  not 
fall  even  within  .this  broad  defini- 
tion. In  Clayton  v.  Stone,  5  F.  Cas. 
No.  2,872  (2  Paine  882,  391)  the 
court  held  that  a  newspaper  could 
not  be  copyrighted  on  account  of 
its  method  of  publication,  but  in  the 
course  of  Its  opinion  the  court  said: 
'It  seems  to  be  well  settled  in  Eng- 
land, that  a  literary  production,  to 
be  entitled  to  the  protection  of  the 
statute  on  copyrights,  need  not  be  a 
book  in  the  common  and  ordinary 
acceptation  of  the  word — a  volume, 
written  or  printed,  made  up  of  sev- 
eral sheets  and  bound  up  together. 
It  may  be  printed  on  one  sheet,  aa 
the  words  of  a  song  or  the  music 
accompanying  it.  It  Is  true  that 
the  English  statute  of  8  Anne,  In 
the  preamble,  speaks  of  books  and 
other  writings;  but  the  body  of  the 
act  speaks  only  of  books,  the  same 
as  In  the  act  of  Congress;  and  a 
learned  commentator  upon  American 
law  (2  Kent's  Com.  811)  seems  to 
think  the  English  decisions  on  this 
subject  have  been  given  upon  the 
body  of  the  statute  of  Anne,  with- 
out laying  any  stress  upon  the 
words  or  other  writings  in  the  pre- 
amble.' See  also  Drone  on  Copyrights, 
142,  and  9  Cyc.  898.  Clearly,  there- 
fore, the  work  submitted  Is  a  book 
as  defined  both  by  lexicographers 
and"  the  courts,  and  the  claim  for 
copyright  therein  may  be  registered 
unless  there  is  some  provision  In  the 
act  which  prohibits  It?'  28  Op.  Atty.- 
Gen.    (Fowler)    265. 

Domestic  suumfaotnrlnf  provl- 
■lona,  affect  of  see  supra  {  100. 

83.  See    infra    i    106. 

84.  Macmillan  v.  Dent,  [1906]  1 
Ch.  101.  3  AnnCas  1113. 

86.  Black  v.  Henry  O.  Allen  Co., 
56  Fed.  764. 

88.  Brlghtley  v.  Littleton.  87  Fed. 
103;  Walter  v.  Howe,   17  C!h.  D.  708. 

87.  Harper  v.  Shoopell,  26  Fed. 
619,  23  Blatchf.  431;  Walter  v.  Howe, 
17  Ch.  D.  708  [overr  Cox  v.  Land, 
etc.  Journal  Co..  L.  R.  9  Eq.  324]; 
Life  Pub.  Co.  V.  Rose  Pub.  Co.,  12 
Ont.  L.  386.  8  OntWR  28. 

[a]  ar«w«pap«r  eonlo  aappleaiAnt. 
—"I  think  the  serial  the  -Comic  Pic- 
torial Sheet'  is  clearly  a  'book' 
within  sec  2  of  the  Ctopyright  Act, 
6  &  6  Vict,  In  which  the  terra  'book' 
Is  defined  as  'every  volume,  part  or 
division  of  a  volume,  pamphlet,  sheet 
of  letter-press,  etc.,  separately  pub- 
lished.' In  Walter  v.  Howe,  17  Ch.  D. 
708,  it  was  held  that  a  newspaper, 
being  'a  sheet  of  letter-press,'  was  a 
'book'  under  sec.  2  of  the  Act.  and 
also  a  'periodical  work'  under  sec.  19. 
See  also  Trade  Auxiliary  Co.  v.  Mid- 
dlesborough,  etc.  Tradesmen's  Pro- 
tective Assoc,  40  Ch.  D.  426.  and 
other  cases  cited  In  Scrutton's  Law 
of  Ckipyright,  4th  ed.,  p.  111."  Life 
Pub.  Co.  V.  Rose  Pub.  Co..  12  Ont.  L. 
886,    390,   8  OntWR  28. 

88.  Holmes  v.  Hurst.  174  U.  S.  82, 
19  set  606.  43  L.  ed.  904:  Henderson 
V.  Maxwell,  4  Ch.  D.  163;  Bradbury 
V.   Hotten,   L.   R.  8  Exch.    1. 

[a]  "imdar  the  Wngllali  oopyrifflit 
aot  of  1845,  provision  Is  made  for 
the  publication  of  works  In  a  series 
of  books  or  parts,  but  It  has  always 


been  held  that  each  part  of  a  peri- 
odical is  a  book  within  the  meaning 
of  the  act."  Holmes  v.  Hurst.  174 
U.  S.  82,  90,  19  set  606,  48  L.  ed. 
904. 

88.  Brightley  v.  Littleton.  87  Fed. 
103. 

Xi«tral  blaadn  as  subjects  of  oopy- 
rlght   see    infra    i    138. 

sa  Davis  V.  Benjamin.  [l»e«]  2 
(Th.  491  (a  trade  advertisement  with 
illustrations). 

[a]  ]>r*MnnaklB|r  p^ttaorn. — A  chart 
on  a  single  aheM,  containing  dia- 
grams representing  a  system  of  tak- 
ing measures  for  and  catting 
women's  dresses,  with  instmctlona 
for  Its  use.  Is  a  "book"  within  tl>e 
copyright  law.  Drury  v.  Ewlng.  7 
F.  Cas.  No.  4.096,  I  Bond  640  [dist 
Baker  v.  Selden,  101  U.  S.  99.  25 
L.  ed.  841]. 

AdTMrtlMBMBta  gwumOlf  as  snt>- 
jecta   of  copyright   see   Infra    f    140. 

81.     See  caaea  infra  notes  it-6. 

[a]  "Tlis  tana  <book'  caa  mot  ba 
appllad  to— Blank  l>ookB  for  use  in 
buainess  or  in  carrying  out  anjr  sys- 
tem of  transacting  affaira  auch  as 
record  books,  account  booka,  memo- 
randum books,  diaries  or  journals, 
bank  deposit  and  check  books;  forms 
of  contracts  or  leases  which  do  not 
contain  original  copyrightable  mat- 
ter; coupons;  forms  for  use  in  com- 
mercial, legal,  or  financial  transac- 
tions, which  are  wholly  or  partly 
blank  and  whose  value  lies  in  their 
usefulness  and  not  In  their  merit  as 
literary  compositions."  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright  Of- 
fice Bul.  No.  16)  rule  61. 

[b]  A  book  contaialBf  Uaak 
forma,  but  not  containing  a  single 
English  sentence,  Is  not  a  composi- 
tion within  the  purview  of  the  copy- 
right law  and  Is  not  copyrightabla 
U.  S.  t.  Toung,  26  Wash.  L.  646. 

98.  See  cases  infra  this  section 
passim. 

[a]  A  CMttt  rat  in  ahspe  to  east 
a  bImAow  resembling  that  portrayed 
In  Mr.  Holman  Hunt's  picture  "Kcce 
Homo"  with  verses  by  Longfellow 
was  held  not  to  be  a  book,"  plain- 
tiff being  the  Inventor  of  a  trick, 
and  not  the  author  of  a  literary  com- 
position. Cable  v.  Marks,  52  L.  J. 
Ch.    107. 

ArtUlaa  dsBlsiMa  tot  plijaleal  ma* 
see  Infra.  9    124. 

9X  Amberg  File,  etc,  (>o.  v.  Shea 
78  Fed.  479  [aff  82  Fed.  314.  27  CCA 
246]. 

94.  Librtuso,  Ltd.  v.  Shaw  Walker, 
Ltd..    68   Sol.   J.   48. 

[a]  Oarda  baaclaf  only  tha  worda 
"aamo"  sad  '^adAzaM,"  Intended  to  be 
filled  out  and  used  as  a  card  index, 
are  not  "a  literary  work"  and  there- 
fore not  copyrightable.  Libraco. 
Ltd.  V.  Shaw  Wal  " 
48. 

95.  GriflSn  v.  Kingston,'  etc  R. 
Co.,    17    Ont.    660. 

96.  Hollinrake  v.  TrusweH,  [1894] 
3  Ch.  420  (holding  that  a  cardboard 
pattern  sleeve  Is  not  copyrightable 
as  a  book,  map,  chart,  or  plan).  But 
see  supra  note  90  [a]. 

97.  HIggins  V.  Keuffel.  140  U.  S. 
428,  11  set  731,  85  L.  ed.  470  [aff 
30    Fed.    627]. 

ZAbsls  for  maaafaotnraa  sxtleua 
see   infra  t    141. 

9a  Davla  v.  Comlttl,  64  L.  J.  Ch. 
419. 

[a]  Baaaon  for  rolat — There  can 
be  no  copyright  in  the  face  of  a 
barometer,  as  the  face  Is  a  neces- 
sary part  of  the  instrument,  and,  if 
separated  therefrom,  is  without  use 


Iker,  Ltd.,  68  SoL  J. 
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with  pietorial  and  descriptive  borders,**  blank  ac- 
count booka^  a  cricket  scoring  sheet,^  and  an  enve- 
lope bearing  an  inscription  and  containing  an 
inclosnre.'  A  musical  composition,  although  printed 
in  book  form,  is  not  a  book  .within  the  meaning  of 
(he  domestic  manufacturing  clause  of  the  act  of 
1891,*  although  in  other  connections  and  under  other 
statutes  it  may  be  deemed  a  book.*^    The  same  is  true 


of  dramatic  compositions.'  The  word  "book" 
means,  however,  the  entire  work,  and  does  not  in- 
clude or  authorize  the  copyrighting  of  an  incomplete 
and  fragmentary  part  of  it. 

[$  102]  2.  Newspapers  and  Periodicals.  Periodi- 
cals, including  newspapers,  are  expressly  named  in 
the   present   statute   as  proper   subjects   of   copy- 


or  meajiln^,  and  the  whole  barometer 
cannot  possibly  be  considered  a 
book.  Davis  v.  ComitU,  64  L.  J.  Ch. 
419. 

M.  Schove  V.  SchminckS,  83  Ch. 
D.  546  (holding  that  such  album  Is 
a  book  In  form  only  and  not  the  sub- 
ject   of  copyrlirht). 

1.  Baker  y.  Selden,  101  U.  S.  99, 
107.   26  L.  ed.   841. 

•The  conclusion  to  which  we  have 
come  Is,  that  blank  account-books 
are  not  the  subject  of  copyright; 
and  that  the  mere  copyright  of  Sel- 
den's  book  did  not  confer  upon  him 
the  exclusive  right  to  make  and  use 
account-books,  ruled  and  arranged 
as  designated  by  him  and  described 
and  Illustrated  in  said  book."  Baker 
V.   Selden,  supra. 

a.  Page  V.  Wlsden,  20  L.  T.  Rep. 
N.  3.  436  (where  a  copyright  was 
claimed  in  a  cricket  scoring-sheet, 
and  the  vice  chancellor  held  that  it 
was  not  a  fit  subject  for  copyright, 
partly  because  it  was  not  new,  out 
also  Decause  "to  say  that  a  particu- 
lar mode  of  ruling  a  book  consti- 
tuted an  object  for  a  copyright  is 
absurd"). 

3.  Cable  ▼.  Marks,  62  Li.  J,  Ch. 
107. 

■4.  Littleton  V.  Oliver  Dltson  Co., 
82  Fed.  697  [aff  87  Fed.  906,  16  CCA 
81]  [foil  Hervleu  v.  J.  S.  Ogllvle 
Pub.   Co.,   169   Fed.   978]. 

[a]  Beaaoa  for  nila. — (1)  "  'Book' 
has  been  distinguished  from  "musi- 
cal composition'  in  the  statutes  re- 
lating to  copyright  since  1831.  (4 
Stat.  436.)  The  specific  designation 
of  any  article  in  an  act  or  series 
of  acts  of  congress  requires  that 
such  article  be  treated  by  itself,  and 
excludes  it  from  general  terms  con- 
tained in  the  same  act  or  in  sub- 
sequent acts.  Potter's  Dwarris  on 
Statutes,  pp.  193,  272;  Vletor  v. 
Arthur,  104  U.  S.  498,  26  U  ed.  633; 
Arthur  v.  Lahey,  96  U.  S.  112,  24 
L..  ed.  766;  Homer  v.  Austin,  1  Wall. 
(U.  8.)  48«,  17  I*  ed.  688;  Arthur  v. 
Stephanl,  1  Wall.  (U.  S.)  126,  24 
Li.  ed.  771.  If.  in  a  popular  sense, 
and  speaking  particularly  in  refer- 
ence to  form,  'book'  may  be  said  to 
include  a  musical  composition,  the 
answer  to  this  proposition  Is  that 
where  two  words  of  a  statute  are 
coupled  together,  one  of  which  gen- 
erlcally  Includes  the  other,  the  more 
general  term  Is  used  in  a  meaning 
exclusive  of  the  specific  one.  Bndi. 
Intern.  St.  {  396;  Relche  v.  Bmythe, 
13  Wall.  (TJ.  S.)  162,  20  L.  ed.  666, 
The  reasoning  upon  which  this  rule 
of  specific  designation '  is  based  is 
that  such  designation  is  expressive 
of  the  legislative  intention  to  ex- 
clude the  article  specifically  named 
from  .the  general  term  which  might 
otherwise  Include  it.  Smythe  v. 
Flske,  23  WaU.  IV.  S.)  374,  23  L. 
ed.  47;  Relche  v.  Smythe,  13  Wall. 
(U.  S.)  162.  20  h.  ed.  566.  The 
E<ngUsh  cases  cited  by  the  de- 
fendant to  the  effect  that  'book'  in- 
cludes 'musical  COR  position'  are  not 
material  In  the  preaent  controversy, 
because  the  statute  law  of  the  two 
countries  iq  different.  The  early 
English  statute  of  8  Anne,  c  19, 
says,  in  the  preamtle.  'books  and 
other  writings,'  whilei  in  the  modern 
English  statute  E  &  6  Vict,  a  46, 
i  2,  'book'  is  defined  tn  Include  vari- 
ous specific  things,  ag  "map,  chart, 
sheet  of  music'  etc'  Nor  do  the 
American  cases  clte«'.  Clayton  v. 
Stone,  6  F.  Ca&  No.  2.872,  2  Paine 
382;  Dniry  v.  Ewlnr.  7  F.  Cas. 
No.  4.096,  1  Bond  64);  Scovllle  v. 
Toland,    21    F.    Cas.    N>.    13,&33.    Cox 


Manual  Trade-Mark  Cas.  61,  help  th« 
defendant.  In  none  of  these  cases 
has  the  question  ever  been  deter- 
mined whether  a  musical  composi- 
tion is  a  book.  It  must  also  be 
remembered  that  the  question  now 
presented  is  not  strictly  whether  a 
musical  composition  can  ever  be  re- 
garded as  a  book,  but  whether  con> 
gress  meant  In  the  act  of  March  3, 
1891,  to  Include  musical  composition 
within  the  terms  of  the  proviso  re- 
ferred to.  Nor  do  I  think  the  dic- 
tionary definitions  of  "book'  render 
us  much  assistance,  beoause  the 
word  Is  used  in  so  many  different 
senses.  It  may  refer  to  the  sub- 
ject-matter, as  literary  composition; 
or  to  form,  as  a  number  of  leaves 
of  paper  bound  together;  or  a  writ- 
ten instrument  or  document;  or  a 
particular  subdivision  of  a  literary 
oon>positlon:  or  the  words  of  an 
opera,  etc.''  Littleton  v.  Oliver 
Dltson  Co.,  62  Fed.  697,  699  [aff  67 
Fed.  906.  IS  CCA  61].  (2)  "That 
musieial  compositions,  as  such,  differ, 
In  the  view  of  the  copyright  law, 
from  books,  as  such,  necessarily  fol- 
lows from  the  fact  that  when  musi- 
cal comitositions  were  first  made 
copyrightable  the  penalty  for  In- 
fringing was  made  expressly  and 
distinctively  other  than  that  for  in- 
fringing the  copyrighted  book.  Act 
Feb.  3,  1831  (4  SUt.  437.  438,  If 
6,  7).  And  it  so  stands  in  the 
(present  statute.  Act  March  3,  1891 
(26  Stat.  1109,  li  7.  8).  There  are 
other  particulars  in  which  the 
statutes  make  the  same  distinction, 
but  In  this  one '  the  result  is  un- 
avoidable. What  were  copyrighted 
here  were  clearly  musical  composi- 
tions, and  nothing  else,  and  the  dis- 
tinction thus  made  by  these  penal 
provisions  cannot  be  maintained  un- 
less the  result  reached  by  the  circuit 
court  is  accepted.  The  word  'litho- 
graph,' found  In  the  proviso  in  sec- 
tion 3  of  the  statute  under  con- 
sideration, represents  only  a  sub- 
division of  the  matters  embraced  In 
the  word  'print,'  in  the  same  section, 
which  gets  its  meaning  and  limita- 
tion, for  the  purposes  of  this  statute^ 
from  its  Immediate  assoclatisn  with 
the  words  'engraving,  cut.'  This  is 
emphasized  by  the  third  section  of 
the  act  of  June  18.  1874  (18  Stat. 
78),  which  expressly  limits  the  word 
to  pictorial  Illustrations  or  works  con* 
nected  with  the  fine  arts.  Moreover, 
the  Introduction  of  the  proviso  by 
the  words  'In  the  case'  constitutes  a 
legislative  selection  from  what  pre- 
cedes it.  and  shows  that  the  quali- 
fying effect  of  the  proviso  was  In- 
tended to  be  limited  to  a  pert  only 
of  the  things  named  In  the  body  of 
the  section.  These  words  necessarily 
make  the  whole  section  In  pari  ma- 
teria. It  is  true  that  In  some  parts 
of  the  statutes  the  words  'book,' 
'print,'  and  'musical  composition,' 
refer  to  the  intellectual  conception 
as  the  essential  element,  and  in 
other  parts  may  refer  more  par- 
ticularly to  the  material  form  in 
which  ft  is  expressed;  but  nowhere 
does  either  element  exclusively 
exist,  because  no  intellectual  con- 
ception is  copyrightable  until  it  has 
taken  material  shape.  Therefore, 
there  is  no  reason  for  holding  that 
the  use  of  the  words  'book,  photo- 
graph, chromo,  or  lithograph,'  In  the 
proviso.  Involves  a  departure  from 
the  distinctive  Idea  appertaining  to 
either  In  other  parts  of  the  statutes 
touching  the  subject-matter  of  copy- 
right." Oliver  Dltson  Co.  v.  Little- 
ton, 67  Fed.  905.  906,  16  CCA  SI. 
Donwstto     Buutafaotiixlasr     olMUs 


see  supra  t  100. 

B.  Littleton  V.  Oliver  Dltson  Co., 
82  Fed.  697  [aff  67  Fed.  905,  16  CCA 
61];  Clemettl  v.  Qolding,  2  Campb. 
26;  D'Almalne  v.  Boosey,  4  L.  J. 
Exch.  21.  But  see  Wltmark  v. 
Standard  Music  Roll  Co.,  221  Fed. 
376,  187  CCA  184  (holding  that  a 
musical  composition  consisting  of 
words  and  music  Is  not  a  book;  that 
a  book  is  a  literary  composition). 

a  Hervleu  v.  J.  S.  Ogllvle  Pub. 
Co.,   169   Fed.   978. 

"The  case  of  Littleton  v.  Oliver 
Dltson  Co.,  63  Fed.  597  (decided 
by  Judge  Colt  of  the  First  Cir- 
cuit) and  his  decision  affirmed  by 
the  Court  of  Appeals  (67  Fed.  906, 
16  CCA  61)  Involves  the  very  ques- 
tion presented  here,  except  In  that 
case  It  was  a  musical  composition, 
while  in  this  it  is  dramatic;  but  by 
the  language  of  the  statute  dramatic 
and  musical  compositions  are  coupled 
together.  Hence  the  holding  of  that 
court  that  a  musical  composition  is 
not  .eluded  in  the  proviso  as  a  book 
applies  with  equal  force  to  the  ques- 
tion presented  In  the  case  at  bar." 
Hervleu  v.  J.  S.  Ogllvle  Pub.  Co., 
supra. 

"The  question  here  presented  is 
not  whether  a  dramatic  oonvposition 
can  ever  be  regarded  as  a  book,  but 
whether  Congress  intended,  by  the 
act  above  quoted,  to  Include  dra- 
matic compositions  within  the  terms 
of  the  proviso.  Dictionary  defini- 
tions of  the  word  'book'  are  of  no 
aid  In  settling  this  question.  It 
stands  squarely  upon  the  meaning  of 
the  act.'*^  Hervleu  v.  J.  B.  Ogflvle 
Pub.  Co.,  supra. 

J-   v*'._/*P-     Atty.-Gen.     <Wteker- 
sham)    176. 

[a]  meason  for  ml*,.— "I  am  asked 
what  action  should  be  taken  by  the 
register  of  copyrights  when  an  ap- 
plication Is  made  which  presents 
either  of  the  following  conditions: 
1.  Whore  the  ad  Interim  deposit 
under  section  21  Is  a  complete  book, 
and  the  permanent  deposit  under 
section  22  is  only  a  part  of  such 
book.  2.  Where  both  the  ad  interim 
and  permanent  deposits  are  frag- 
ments of  the  work.  3.1  Where  th« 
copy,  printed  Snd  bound  In  accord- 
ance with  the  manufacturing  pro- 
visions of  section  16  of  the  act  and 
deposited  in  the  first  instance,  is  only 
a  fragment  of  the  work.  4.  Where 
a  complete  book  is  deposited,  but  the 
affidavit  correctly  Indicates  that  only 
a  part  of  the  work  Is  printed  In  the 
United  States.  In  reply  to  these 
questions  I  have  the  honor  to  say: 
The  first  two  questions  Involve  a 
construction  of  sections  21  and  22  of 
the  copyright  act,  which  relate  to 
procuring  a  copyright  In  a.  book  pub- 
lished abroad  In  the  English  language, 
while  the  last  two  Involve  the  general 
provisions  of  the  act.  .  .  .  Does 
the  word  'book.'  as  here  used,  mean 
the  entire  book  or  a  fragment  of  a 
book?  It  appears  to  me  that  there 
can  be  but  one  answer  to  this  ques- 
tion. The  requirement  In  section  21 
that  a  deposit  In  the  copyright  office 
within  the  time  specified  'of  one 
complete  copy  of  the  foreign  edition' 
clearly  indicates  that  in  the  enact- 
ment of  these  sections  the  entire  book 
was  In  the  mind  of  Congress,  and  not 
a  fragment  thereof.  I  am  also  ot 
the  opinion  that  the  same  meaning 
should  be  given  the  word  "book'  as 
it  appears  In  class  (a),  section  6, 
and  elsewhere  in  the  act.  .  .  . 
When  it  was  enacted  In  section  8 
that  the  author  or  proprietor  of  any 
work  made  the  subject  of  copyright 
by  this  act    ,    ,    .    shall  hav«  copy* 
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right.*  Prior  to  this  act  there  was  no  provision  in 
the  copyright  law  of  the  United  States  whereby 
copyright  protection  was  expressly  extended  to 
periodicals,  such  as  newspapers  and  magazines,  but 
these  publications  were  mentioned  in  the  law  in  such 
a  manner  as  to  imply  that  they  came  within  its  pro- 
tection;* and  while  it  has  been  held  that  there  can 
be  no  general  copyright,  as  an  entirety,  of  an  ordi- 
nary newspaper  which  is  composed  in  large  part  of 
matter  not  entitled  to  protection,^"  and  that  a  mere 
news  item  is  not  copyrightable,"  the  better  view  is 
that  newspapers  were  cop3rrightable  as  "books" 
even  under  former  statutes,  and  this  view  is 
strengthened  by  their  specific  inclusion  in  the  pres- 
ent law  which  is  in  many  respects  a  codifying  stat- 
ute.^' In  England  a  newspaper  may  be  protected 
by  statutory  copyright  as  included  in  the  term 
"book."  ^*  Some  of  the  British  colonies  have  given 
protection  by  statute  to  news  contained  in  foreign 
telegrams,  the  period  of  protection  varying  from 
twenty-four  to  one  hundred  and  twenty  hours  in  the 
'respective  colonies.'* 

right  for  such  work  under  the  con- 
ditions and  for  the  term  specified  in 
this  act'  It  certainly  was  not  in- 
tended that  a  chapter  or  two — a  mere 
fragment  of  a  book — should  fall 
within  the  meaning  of  the  word 
'work.'  Such  fragment  is  not  a 
'work,'  and  can  not  be  so  considered. 
It  is  only  a  part  of  a  work.  There 
is  a  special  reason  why  this  meaning 
shoula  be  given  the  words  'book'  and 
'work'  in  this  act  which  did  not  exist 
before  the  passage  of  the  act  of 
Mcurch  3,  1891.  ...  To  hold  that 
a  mere  fragment  of  a  book  could  be 
copyrighted,  would  open  the  dopr  to 
the  most  extensive  evasions  of  the 
manufacturing  provisions  of  the  act. 
For  illustration,  the  Librarian  of 
Congress  transmits  through  you  what 
appears  to  be  a  booklet  in  pamphlet 
form  of  61  pages,  on  the  last  of 
which  appear  the  words  'The  end.' 
This  has  been  filed  with  the  register 
of  coyrlghts  under  sectipn  21  for  ad 
Interim  protection.  But  as  a  matter 
of  fact  this  pamphlet  contains  only 
the  first  four  chapters  of  the  book, 
and  how  many  more  there  are  and 
of  how  many  volumes  the  entire 
work  consists  there  is  nothing  to  in- 
dicate; nor  could  the  extent  of  the 
work  make  any  dlfCerence  so  far  as 
the  principle  involved  Is  concerned; 
nor  can  the  principle  be  affected  by 
the  fact  that  the  pamphlet  purports 
to  be  a  complete  work.  If  protection 
be  accorded  these  four  chapters,  no 
other  publisher  could  afford  to  pub- 
lish the  remainder  of  the  book,  and 
though  not  legally  protected  by  copy- 
right, yet  the  protection  of  the  re- 
maining portion  would  in  fact  be 
perfect.  But  at  the  same  time, 
neither  the  manufacturing  provisions 
In  section  16  nor  the  prohibitions 
against  importations  in  section  31 
would  apply  to  the  parts  not  copy- 
righted, and  the  publisher  could  have 
the  entire  remainder  of  the  book 
printed  abroad  and  Imported  and  here 
bound  with  the  four  chapters  printed 
within  the  United  States.  If  the  law 
should  be  construed  to  permit  this. 
It  Is  quite  probable  that  the  copy- 
righting of  but  a  part  of  books  which 
are  not  supposed  to  be  of  very  sub- 
stantial merit  would  become  the 
custom.  But  independent  of  this  con- 
sideration, there  appears  to  be  noth- 
ing in  the  statute  which  implies  that 
but  a  part  of  a  work  may  be  copy- 
righted, nor  have  1  been  able  to  find 
any  authorities  showing  that  other 
similar  statutes  have  been  so  con- 
strued." 28  Op.  Atty.-Oen.  (Wicker- 
sham)  178.  178.     But  see  infra  9  272. 

8.  Act  March  4,  1909  (36  U.  S.  St. 
at  L.    107B   c   820    i   6). 

[a]  "Tlila  tana  laelndea  news- 
papers, magaslnes,  reviews,  and  serial 


[$  103]  S.  Unpnbliahied  Wwkt— «.  In  OenmL 
By  the  act  of  1909,  congress  for  the  first  time  ao- 
thorized  the  copyright  of  onpablished  woi^" 
This  authority  is  not  expressly  limited  to  any  par- 
ticular class  of  works,  but  extends  to  all  "the 
works  of  an  author  of  which  copies  are  not  repro- 
duced for  sale.""  The  statute  mentions,  however, 
as  being  within  its  terms,  lectures,  or  similar  prodae- 
tions;  dramatic,  musical,  or  dramatico-musical  com- 
positions; photographs;  motion  pictures;  works  of 
art;  plastic  works;  and  drawings,  and  the  authority 
is,  perhaps,  limited  to  the  classes  of  works  enumer- 
ated." Other  sections  of  the  statute  refer  to  manu- 
scripts generally ,''  and  to  manuscripts  of  dramatic 
works  not  reproduced  in  copies  for  sale,"  as  sub- 
jects of  copyright. 

In  England  copyright  in  unpublished  works  is 
specifleally  conferred^  in  lieu  of  the  common-law 
right  which  is  abolished,^ 

[i  104]  b.  Lectures,  Sermons,  and  Addreaaes. 
Lectures,  sermons,  and  addresses,  prepared  for  oral 


publications  appearing  oftener  than 
once  a  year;  bulletins  or  proceedings 
of  societies,  etc.,  which  appear  regu- 
larly at  intervals  of  less  than  a 
fear:  and,  generally,  periodical  pub- 
Ications  which  would  be  registered 
as  second-class  matter  at  the  post 
offlce."  Rules  and  Regulations  for 
Regristration  of  Claims  to  Copyright 
(Copyright  Offlce  Bui.  No.  16)  rule  6. 

9.  Rev.  St.  9  4966,  as  amended  by 
Act  March  3,  1891  (26  St.  at  U  1107); 
Harper  v.  Donohue,  144  Fed.  491  [aff 
148  Fed.  1023  mem,  76  COA  678 
mem]. 

10.  Chicago  Tribune  Co.  v.  Asso- 
ciated Press,  118  Fed.  126;  Clayton 
V.  Stone,  6  F.  Cas.  No.  2,872.  2  Paine 
382,  392  (where  it  Is  said:  "The  term 
science  cannot,  with  any  propriety  be 
applied  to  a  work'  of  so  fiuctuating 
and  fugitive  a  form  as  that  of  a 
newspaper  or  price-current,  the  sub- 
ject-matter of  which  is  daily  chang- 
ing, and  is  of  mere  temporary  use"). 

(a]  Seotitona  n>vl«wa<U— "In  Trib- 
une Co.  V.  Associated  Press,  116 
Fed.  126,  the  Chicago  Tribune  at- 
tempted to  copyright,  under  contract, 
some  special  telegraphic  matter  of 
the  London  Times,  by  depositing  In 
the  Chicago  post  offlce,  on  the 
evening  before  publication,  the  gen- 
eral title  of  the  newspaper,  with 
serial  number  and  date,  and  by  like 
deposit,  immediately  upon  publica- 
tion, of  copies  of  the  newspaper, 
each  addressed  to  the  Librarian  of 
Congress.  It  was  held  by  Judge 
Seaman  that  It  was  at  least  question- 
able whether  a  copyright  can  thus  be 
secured  for  a  newspaper.  But  as  the 
defendant  did  not  copy  from  the 
Tribune,  but  directly  from  the  Lon- 
don Times  after  its  publication  in 
England,  and  as  the  matter  published 
by  the  Times  and  Tribune  was  not 
Identical,  there  was  no  infringement, 
nor  was  any  copyright  thus  obtained. 
In  Bngland  It  was  first  held  that  a 
newspaper     was     not     a     book     or 

Serlodlcal  in  Cox  v.  Land,  etc 
ournal  Co.,  L.  R.  9  Eq.  324.  but  the 
contrary  was  decided  In  Walter  v. 
Howe,  17  Ch.  D.  708,  in  (3ate  v. 
Devon,     etc..     Constitutional     News- 

gaper  Co.,  40  Ch.  D.  600,  and  finally 
y  the  Court  of  Appeals  In  Trade 
Auxiliary  Co.  v.  Mlddlesborough, 
etc..  Tradesmen's  Protection  Assoc., 
40  Ch.  D.  426.  Whatever  may  have 
been  the  true  constrnction  of  former 
copyright  acts,  and  whether  or  not 
a  newspaper  Is  entitled  to  copyright. 
I  think  the  international  copyright 
act  of  1891  has  set  the  question  at 
rest  so  far  as  periodicals  like  Har- 
per's Bazar  are  concerned."  Harper 
v.  Donohue,  144  Fed.^4tl,  4»S  (aff 
146  Fed.  1023  mem,  76  OCA  678  mem]. 

11.  See  supra  9   91. 


[a]    Vh*  fou  ot  Btatlaf  sMn  is 

copyrightable.     See  infra  f  267. 

Vatnx*  of  tiroperty  is  naws  see 
supra  9   21.  , 

UL  Harper  v.  Shoppell.  26  Fed. 
619,  23  Blatchf.  431  (a  case  InvolvinK 
the  infringement  of  a  cut  published 
in  plaintitrs'  newspaper.  Wallace.  J., 
said:  "The  copyright  of  the  plain- 
tiffs' newspaper  was  a  copyright  of 
a  book,  within  the  meaning  of  the 
copyright  laws);  Drone  Copyright 
p   169:   1   Spelling  Extra.   Rel.    {    8St. 

Books  M  taolMlaf  n«wapap«n  Be« 
supra  I  101. 

13.  United  Dictionary  Co.  v. 
a.  &  C.  Merriam  Co.,  208  U.  S.  260. 
264,  28  set  290,  62  L.  ed.  478  (where 
a  later  copyrighted  statute  'was  re- 
ferred to  in-  construing  an  earlier 
enactment  on  the  same  subject,  and 
Mr.  Justice  Holmes  said:  "It  is  said 
that  the  act  of  1906  cannot  sHect 
the  construction  of  the  law  under 
which  the  parties'  rights  were  fixed, 
and  It  cannot,  beyond  illustrating  a 
policy  that  haia  not  changed"). 

14.  Walter  v.  Lane,  [19001  A.  C 
S39,  2  BRC  312;  Exchange  "TeL  Co. 
Ltd.  V.  Gregory,  [1896]  1  Q.  B.  147; 
C^ate  V.  Devon,  etc..  Constitutional 
Newspaper  Co.,  40  C3h.  D.  BOO-  W^alter 
V.  Howe,  17  Ch.  D.  708.  Compare 
Piatt  V.  Walter,  17  L.  T.  Rep.  ?f.  a 
157  (in  which  It  was  doubted  whether 
S  &  6  Vict,  c  46  i  18.  extends  to 
newspapers).  But  see  Cox  v.  LAnd, 
etc.,  Journal  Co.,  L.  R.  9  E<q.  124 
[overr  Walter  v.  Howe,  17  Ch.  D. 
708)  (holding  that  a  newspaper  la 
not  a.  book  'within  the  (Copyright 
Act). 

16.  MacGillivray  Copyright  p  18( 
(where  the  following  are  enumerated 
as  colonies  having  such  laws: 
Australian  Colonies,  Tasmania,  Cape 
of  dooA  Hope,  Natal,  New  Zealand. 
Hong  Kong  and  Ceylon). 

16w  Act  March  4,  1909  (35  U.  S. 
St.  at  L.   1075  c  320   9    11). 

17.  Act  March  4.  1909  (36  U.  S. 
St.  at  L.  1075  c  320   9   11). 

la  Act  March  4,  1909  <35  U.  S. 
St.  at  L.  1075  c  320  9  H). 

19.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1076  CI320  9  60)  (which, 
after  pro'viding  Itor  the  destruction 
of  useless  copyrl/tcht  deposits,  further 
provides:  "That'  no  manuscript  of  an 
unpublished  viofk.  shall  be  destroyed 
during  its  term!  of  copyright  without 
specific  noticel  to  the  copyright 
proprietor  of  rfecord,  permitting  him 
to  claim  and  reJmove  It"). 

aa  Act  Maifch  4.  1909  (35  U.  S. 
St.  at  L.  1076  f  320  9  1  (d)). 

81.  Copyrlglht  Act.  1911  <1  &  1 
Geo.  V  c  46  9  11  (1)    (b))- 

sa.  Copyrlglht  Act,  19J:1  (I  *  2 
Geo.  V  c  46  9  *  * 


II).   See  also  supra  9  4. 


For  lat«r  oases,  devetopmeata  and  ebaagva  in  the  law  see  cumulative  Annotations,  same  title.!  pa^e  and  note  number. 
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delivery,  are  specifically  made  thei  subject  of  copy- 
right,^ and  provision  is  also  made  for  copyrighting 
them  as  unpublished  works.** 

Under  the  English  statutes  suc!i  works  have  long 
been  protected." 

[$  105]  c.  Maiuucilpts.  Unprinted  manuscript, 
such  as  a  collection  of  letters,  has  been  held  to  be 
within  the  meaning  of  the  statute  of  Anne.^  In 
the  United  States  an  author's  or  proprietor's  prop- 
erty in  an  unpublished  manuscript  was  specifically 
protected  by  the  former  statute."  The  term  "manu- 
script, ' '  as  used  in  this  statute,  includes  private 
letters,"  but  does  not  include  pictures."  The  act 
of  1909  contains  no  similar  provision,  although  all 
rights  at  common  law  or  in  equity  are  expressly 
preserved,^  and  the  copyrighting  of  manuscripts 
is  authorized." 

[$  106]  d.'  Lichoate  or  Intended  Works.  An 
inchoate  or  merely  intended  publication  is  not  the 
aubjeet  of  copjrright,*'^  and  will  not  be  protected 
under  the  copyright  law,  notwithstanding  its  title 
has  been  entered  in  the  cop3nright  office  as  a  step 
toward  obtaining  a  copyright,'*^  because  it  is  only 


the  work  itself,  not  its  subject  or  ideas,  which  may 
be  copj^ghted."  No  intellectual  conception  is  copy- 
rightable until  it  has  taken  material  shape." 

[$  107]  4.  Dramatic  or  Dramatico-Mnsical  Oom- 
positiona — a.  la.  GteneraL  Dramatic  or  dramatieo- 
musical  compositions  are  one  of  the  statutory  classes 
of  copyrightable  works  enumerated  in  the  act  of 
1909.^'  Dramatic  compositions  were  first  mentioned 
as  such  in  the  act  of  1856,^^  since  which  time  all 
revisions  of  the  copyright  law  have  specifically 
named  drtoiatic  compositions  as  a  subject  of  copy- 
right,^ and  they  have  been  copyrightable  as  such, 
provided  they  are  of  a  character  falling  within  the 
constitutional  description  of  copyrightable  works." 

Under  the  English  statntes  dramatic  compositions 
have  long  been  entitled  to  copyright.*" 

[$  108]  b.  What  Oonstitntes.  In  the  United 
States  the  term  "dramatic  composition"  is  not  de- 
fined by  th^opjrright  statutes  and  its  meaning  must 
be  ascertained  by  judicial  constructicm.*^  The  copy- 
right office,  however,  has  placed  a  construction  on 
the  term.*'    In  England,  there  are  statutory  defini- 


23.  Act  March  4.  1909  (35  U.  S. 
St.  at  L.  107S  c  S20  i  6);  Rules  and 
Regulations  tot  Registration  of 
ClaJnis  to  Copyright  (Copyright 
Office  Bnl.  No.  15)  rule  7. 

[a]  sua  pnvlaloa  Is  a*w  (1)  in 
this  act,  and  has  no  equivalent  or 
parallel  In  any  previous  copyright 
act  of  the  United  States.  (2)  Prior 
to  this  act,  protection  for  such 
■works  could  be  obtained  only  under 
the  common  law  of  literary  property. 
See  supra  {S  4  et  seq:  and  particu- 
larly see  It  20,  63.  (3)  Of  course,  If 
reduced  to  manuscript  form,  the 
manuscript  was  protected.  See  supra 
$S    14,  48;  and  infra  f  106. 

S4.     See  supra  t   103. 

35.     See  supra  |  63. 

3&  Pope  V.  Curl,  2  Atk.  342,  26 
Reprint  608.  ^ 

97.     Rev.   St.    t    4987,   as  amended 


Xyy   Act  March   3.   1891    (26  St.   at  L. 

-      "66  J  9)   :  ""  ■   .     ""  ■ 

"Sec.   4967:    Every  person  who  shall 


?r( 
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(which    provided ; 


print  or  publish  any  manuscript 
whatever,  without  the  consent  of  the 
author   or   proprietor    first   obtained 

.  .  shall  be  liable  to  the  author 
or  proprietor  for  all  damages  oc- 
casioned by  such  injury").  And  see 
Little  V.  Hall,  18  How.  (U.  S.)  165, 
IS  L.  ed.  328;  Lawrence  v.  Dana,  15 
F.   Cas.  No.  8,136,  4  Cllft.  1. 

[a]  Bifeot  ot '  atatnta.— "At  com- 
mon law,  an  author  has  a  right  to  his 
unpublished  manuscripts  the  same  as 
to  any  other  property  he  may 
possess,  and  this  statute  gives  him 
a  remedy  by  injunction  to  protect 
this  right."  Little  v.  Hall,  18  How. 
(U.   S.)    165.   170,  16  L.  ed.   828. 

38.  Bartlett  v.  Crittenden,  2  F. 
Cas.  No.  1,076,  5  McLean  32,  2  P.  Cas. 
Xo.  1,082,  4  McLean  300. 

Vroperty  la  latten  at  conuooa  lav 
see   supra  {}  18,  32. 

39.  Parton  v.  Prang,  18  F.  (Tas. 
No.  10,784,  3  Cliff.  637. 

30u  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1075  c320  I  2). 

31.  Act  March  4.  1909  (36  U.  S. 
St.  at  L.  1076  c  320  ii  11,  60);  28 
Op.  Atty.-Gen.  (Fowler)  266.  See 
also  supra  i  103. 

33.  Oliver  Oitson  Co.  y.  Littleton, 
67  Fed.  905.  15  CCA  61:  Centennial 
Catalogue  Co.  v.  Porter,  6  P.  Cas.  No. 
2.B46;  Piatt  v.  Walter,  17  L.  T.  Rep. 
N.  S.  167. 

[al     Oillolal  Cestaanlal  B^posltloa, 

«ataloriiea Official     catalogues     of 

the  exhibitors  at  tbe  Centennial 
Exposition  at  Phllaflelphia  were 
In  £Ourse  of  preparation  by  the 
commission,  and  they  had  de- 
posited in  the  office  ot,  the  librarian 
of  congress  the  titles  of  such  cata- 
logues In  accordance  with  the  stat- 
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ute,  but  the  books  themselves  had 
not  been  completed  even  in  manu- 
script, and  had  not  been  published 
or  deposited.  The  commission 
granted  the  exclusive  right  of  pub- 
lishing such  official  catalogues  to 
plaintiff's  assignor.  Defendant  was 
about  to  issue  his  own  catalogue  of 
the  exhibitors  at  such  exposition, 
when  a  bill  for  injunction  under  the 
copyright  law  was  filed.  Plaintiffs' 
book  was  in  a  form  called  a  dummy, 
that  is  a  book  containing  a  few 
printed  leaves  followed  by  blank 
ones.  Plaintiffs  contended  that,  al- 
though subject  matter  open  to  all 
the  world  cannot  be  copyrighted,  as 
a  general  principle.  In  this  particular 
case  it  was  different,  because  the 
information  from  which  alone  a  cata- 
logue could  be  prepared  had  been  ex- 
pressly reserved  to  the  commission 
and  their  assigns,  and  all  exhibitors 
and  visitors  were  subject  to  the 
reservation  by  the  published  regu- 
latlona  The  objection  was  to  the 
publication  bv  defendants  of  a  list 
of  leading  exhibitors.  They  further 
maintained  that  by  taking  the  Initia- 
tory steps  In  recording  the  title,  they 
became  entitled  to  protection,  and 
the    congressional    librarian    in    his 

?amphlet  of  instructions  declared 
hat  a  copyright  may  be  secured  for 
a  projected  as  well  as  for  a  com- 
pleted work.  But  the  injunction  was 
denied.  Centennial  Catalogue  Co.  v. 
Porter,  5  F.  Cajs.  No.  2.646  (where 
Cadwalader,  District  Judge,  "consid- 
ered that  the  plaintiffs  were  not  in  a 
condition  to  make  such  a  book  as 
shown  in  the  application.  It  was 
something  new  to  him  that  copyright 
was  applicable  to  an  Inchoate  and 
Intenued  publication.  Assuming  that 
a  manuscript  could  be  copyrighted, 
the  question  was  whether  It  must 
not  be  in  the  form  In  which  it  is  to 
be  printed.  The  difficulty  was  that 
the  plaintiffs  had  no  copyright  in 
the  subject  but  only'  in  the  work. 
If  there  is  anything  but  literary 
piracy,  their  remedy  la  in  the  state 
courts.  There ~18  no  remedy  In  the 
United  States  Court  until  It  comes  to 
Infringement  of  literary  property. 
The  pTaintifrs  go  upon  the  ground  of 
literary  property,  not  In  print  and 
only  partly  In  manuscript.  The  Juris- 
diction of  the  court  is  only  over 
printed  matter.  The  mere  threat  to 
print  a  book  does  not  give  it  Juris- 
diction. The  act  says  a  book,  not  an 
intended  book.  The  injunction  was 
therefore  refused"). 

[b]  rutwe  Inroe  of  aaw«pap«r. — 
"That  protection  given  by  common 
and  statute  law,  which  is  called 
copyright,  .is  only  in  respect  of  some 


published     or    unpubllshea     literary 

groduction,  and,  therefore,  there  can 
e  no  copyright  in  the  prospective 
series  of  newspapers.  The  copy- 
right may  attach  upon  each  success- 
ive publication,  but  that  which  has 
no  present  existence  cannot  be  the 
subject  of  this  species  of  nroperty." 
Piatt  v.  Walter,  17  L.  T.  Rep.  N.  S. 
157,  169. 

33.  Centennial  Catalogue  Co.  v. 
Porter,  6  F.  Cas.  No.  2.546. 

34.  Centennial  Catalogue  Co,  v. 
Porter,  5  F.  (3as.  No.  2,546; 

Froteotloa  of  satijeot  aad  Idea*  see 
infra  |i  267,  268. 

36.  Oliver  Dltson  Co.  v.  Littleton, 
67  Fed.  905,  15  CCA  61. 

36.  Act  March  4.  1909  (36  U.  S. 
St.  at  JL,.  1075  c  320  {  B);  Rules 
and  Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright 
Office  Bui.  No.  16)  rule  8. 

37.  Act  Aug.  18,  1866  (11  U.  S. 
St.  at  L.  138)  (this  act  conferred  on 
the  proprietor  of  a  copyrighted 
dramatic  composition  exclusive  per- 
forming rights.  In  addition  to  the 
publishing  rights  alone  conferred  by 
former  laws);  Palmer  v.  De  Witt, 
32  N.  T.  Super.  530,  40  HowPr  293 
taff  47   N.  Y.   532,    7  AmR   4801, 

38.  Act  July  8.  1870  (16  U.  S.  St. 
at  L.  198  c  230  9  86);  U.  S.  Rev.  St 
I  4962:  Act  March  3.  1891  (26  U.  -S. 
St.  at  L.  1106  c  566  |  1);  Act  Jan.  7, 
1904  (38  U.  S.  St.  at  L.  4  c  2  J  1); 
Act  March  3,  1906  (33  U.  S.  St.  at  L. 
1000  c  1432). 

35.  Barnes  v.  Miner,  122  Fed.  480, 
490  (where  it  was  held  that,  by  the 
use  of  the  words  "dramatic  composi- 
tion" In  the  statute,  it  was  not  In- 
tended to  Include  any  -compositions 
that  would  not  tend  to  "promote  the 
progress  of  science  and  useful  arts," 
and  that  a  stage  production  which 
lacks  those  elements  in  a  substantial 
degree  is  not  the  subject  of  copy- 
right).   See  also  supra  |  86. 

40.  Dramatic  Copyright  Act,  1883 
(3  &  4  Wm.  IV  c  15)-  5  &  6  Vict,  c 
45  I  20.  And  see  CHimberland  v. 
Planche,  1  A.  &  E.  680.  28  ECL  276, 
110  Reprint  1329-  Chappell  v.  Boosey. 
21  Ch.  D.  232,  9  ERC  890. 

41.  See  cases  infra  this  section. 
4tt.     Rules     and     Regulations     for 

Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rules 
8,  9. 

[a]     "Tile     deslffaatloa     'draxoatlA 
compositloa'  does  aot  laclode  the  fol-     ^ 
lowing:     Dances,     ballets,     or    other 
choregraphlc    works;     tableaux    and 
motion-picture  shows;  stage  settings 
or     mechanical     devices     by     whictai  (> 
dramatic    effects    are    produced,    or*^ 
'stage      business';      animal      showi^ 
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tions.**  The  courts  are  extremely  liberal  in  their 
construction,  and  hold  any  piece  to  be  a  dramatic 
composition  in  which  the  dramatic  element  is 
present,-  and  which  is  suitable  for  representation  on 
the  stage.^  A  composition  is  a  written  or  literary 
work  invented  and  set  in  order.*"  A  dramatic  com- 
position is  such  a  work  in  which  the  narrative  is 
not  related,  but  is  represented  by  dialogue  and  ac- 
tion.** A  dramatic  performance  is  a  performance 
adapted  to  the  stage,'  with  the  appropriate  scenery 
for  its  representation.*'  A. drama  is  a  poem  or  com- 
position representing  a  picture  of  human  life  and 


aocommodated  to  action;**  a  story  represented  by 
action,  where  the  representation  is  as  if  the  real 
persons  were  introduced  and  employed  in  the  action 
itself.**  It  has  beCb  said  that,  in  order  for  a  com- 
position to  constitute  a  "dramatic  composition" 
within  the  meaning  of  that  term  as  used  in  the  copy- 
right law,  it  is  necessary  that  it  should  tell  some 
8tory.°°  Therefore  there  can  be  no  dramatic  copy- 
right in  a  mere  stage  dance  ;'^  in  the  voice,  motion, 
and  postures  of  the  actors;"  in  mere  stage  busi- 
ness," or  "gaps;"**  in  a  purely  spectacular  piece, 
or  mere  exhibition;"'  in  the  device  of  representing 


sleight-of-hand  performances,  acro- 
batic or  circus  tricks  of  any  kind; 
descriptions  of  motion  pictures  or  of 
settings  for  the  production  of  motion 
pictures.  (These,  however,  when 
printed  and  published,  are  regis- 
trable as  'books.')"  Rules  and  Regu- 
lations for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui.  No. 
16),  rule  8. 

[b]  '  "BruBatto-mvaleal  oompoai. 
ttraa  iBolnds  principally  operas, 
operettas,  and  musical  comedies,  or 
similar  productions  which  are  to  be 
acted  as  well  as  sung."  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright  Of- 
fice Bui.  No.  15)  rule  9. 

[c]  "OrOlaary  Mnn,  even  when 
Intended  to  be  sung  from  the  stage 
In  a  dramatic  manner,  or  separately 
published  songs  from  operas  and 
operettas,  should  be  registered  as 
musical  compositions,  not  dramatlco- 
musical  compositions."  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright 
Office  Bui.  No.  15)  rule-t. 

43.  St.   1    &   2   Geo.   V  c  46    |    <6; 

5  &  6  Vict,  c  45   J   2. 
fa]       SUitiitoxT 

"  "Dramatic  work'  Includes  any  piece 
for  recitation,  choreographic  work 
or  entertainment  in  dumb  show,  the 
scenic  arrangement  or  acting  form 
of  which  Is  fixed  in  writing  or  other- 
wise, and  any  cinematograph  pro- 
duction where  the  arrangement  or 
acting  form  or  the  combination  of 
Incidents  represented  give  the  work 
an  original  character?'  Copyright 
Act.  1911  (1  &  2  Geo.  V  c  46  i^  S6). 
(2)  "The  words  'Dramatic  Piece' 
shall  be  construed  to  mean  and  in- 
clude every  Tragedy,  Comedy,  Play, 
Opera,  Farce,  or  other  scenic, 
musical,  or  dramatic  Entertainment." 

6  &  6  Vict,  c  46  i  2. 

[b1  Statiit*  aoBstnwd In  con- 
struing the  definitions  of  "dramatic 
piece"  as  contained  in  6  &  6  Vict,  c 
45  9  2,  Denman,  C.  J.,  said:  "These 
words  comprehend  any  piece  which 
could  be  called  dramatic  in  its 
widest  sense;  any  piece  which,  on 
being  presented  by  any  perfoi'mer 
to  an  audience,  would  produce  the 
emotions  which  are  the  purpose  of 
the  regular  drama,  and  which  con- 
stitute the  entertainment  of  the 
audience."  Russell  v.  Smith,  12  Q. 
B.  217,  236,  64  BCL  217,  116  Reprint 
849. 

44.  Oreen  v.  Luby,  177  Fed.  287; 
Daly  V.  Webster,  66  Fed.  483,  4  CX:A 
10  [app  dism  163  U.  S.  165,  16  SCt 
961,  41  I.,  ed.  1111:  Daly  v.  Palmer,  10 
F.  Cas.  No.  8,562,  6  Blatchf.  256; 
Russell  V.  Smith,  12  Q.  B.  217,  64 
ECL  217,  116  Reprint  S%»;  Lee  v. 
Simpson,  3  C.  B.  871,  54  BCL  871, 
136  Reprint  349;  Clark  v.  Bishop,  25 
L.  T.  Rep.  N.  S.  908. 

45.  Daly  v.  Palmer,  6  F.  Cas.  No. 
3,662,  6  Blatchf.  256,  36  HowPr  (N. 
T.)   208. 

46.  Green  v.  Luby,  177  Fed.  287; 
Daly  V.  Palmer,  6  F.  Cas.  No.  3.552, 
6  Blatchf.  256,  36  HowPr  (N.  Y.)  206; 
O'Neill  V.  General  Film  Co.,  152  NTS 
699  [aft  171  App.  Dlv.  854,  167  NYS 
1028). 

(a]  Sramatlo  or  mnsloal  oomposl- 
tton,^ — "The  defendant  contends,  In 
the  flrst  place,  that  the  sketch  'The 


Queen  of  the  Vaudeville'  is  a  musical 
composition,  and  not  a  dramatic 
composition,  within  the  meaning  of 
the  copyright  law  of  1909  (Act 
March  4,  1909,  85  U.  S.  St.  at  L.  1075, 
c,  320  ru.  8.  Comp.  St.  Supp.  1909, 
p.  1289]).  There  is  much  force  in 
this  contention.  The  work  is  essen- 
tially a  series  of  recitations  and 
songs  to  be  recited  or  sung  by  the 
same  person  dressed  in  ditTerent 
costumes.  The  action  and  dialogue 
In  addition  thereto  are  hardly  suffi- 
cient to  make  a  dramatic  composi- 
tion. Still  the  work  Is  sometning 
more  than  a  mere  musical  composi- 
tion. The  singer  dresses  in  costumes 
to  represent  the  different  characters. 
There  is  a  very  little  dialogue  or 
'patter' — the  latter  being,  apparently, 
the  professional  term.  There  is  also 
a  very  little  action.  'The  singer  gets 
out  of  a  cradle.  There  is  scenery, 
and  lights  are  thrown  upon  the 
singer.  I  think  the  sketch  may 
fairly  be  classified  as  a  'dramatico- 
musieal  composition'  within  the 
meaning  of  the  copyright  act." 
Oreen  v.  Luby,  177  Fed.   287. 

47.  Jacko  V.  SUte,  22  Ala.  73,  74 
(where  the  court  said:  "The  dramatic 
performances  which  are  recognized 
as  belonging  to  a  theatre  are  those 
adapted  to  the  stage,  with  the  ap- 
propriate scenery  for  their  repre- 
sentation"). 

43.  Jacko  V.  SUte,  22  Ala.  73,  74 
(where  It  Is  said:  "It  may  be  con- 
ceded, that  its  signification  is  broad 
enough  to  cover  any  representation 
In  which  a  story  is  told,  a  moral 
conveyed,  or  the  passions  portrayed, 
whether  by  words  and  actions  com- 
bined, or  by  mere  actions  alone"). 

40.  O'Neill  V.  General  Film  Co., 
162  NYS  699  [aff  171  App.  Div.  864, 
167  NYS  1028];  Bell  v.  Mahn,  121  Pa. 
226,  228,  16  A  623,  6  AmSR  786,  1 
LRA  364  (where  it  is  said:  "It  is 
ordinarily  designed  to  be  spoken,  but 
It  may  be  represented  in  pantomime, 
when  the  actors  use  gesticulations, 
sometimes  in  the  form  of  the  ballet, 
but  do  not  speak;  or  in  opera,  where 
music  takes  the  place  of  poetry  and 
of  ordinary  speech,  and  the  dramatic 
treatment  is  essentially  different 
from  either"). 

BO.  Cappell  V.  Fields,  210  Fed.  864, 
127  CCA  448;  Barnes  v.  Mlne^^  122 
Fed.  480;  Fuller  v.  Bemls,  60  Fed. 
926;  O'Neill  v.  General  Film  Co.,  162 
NYS  699,  604  [aff  171  App.  Dlv.  864, 
157  NYS  10281;  Tate  v.  FuUbrook, 
[1908]  1  K.  B.  821,  2  BRC  93,  14 
AnnCas  428;  Karno  v.  Pathft  BYSres, 
99  L.  T.  Rep.  N.  S.  114  [app  dism  100 
L.  T.  Rep.  N.  8.  280]. 

"A  dramatic  composition  Is  a  work 
in  which  the  narrative  Is  told  by  dia- 
logue and  action,  and  the  characters 
go  through  a  series  of  events  which 
tell  a  connected  story.  It  may  be  a 
pantomime,  and  the  story  told  In  ac- 
tion, but  to  make  it  a  dramatic 
composition  It  must  tell  a  connected 
story  or  a  series  of  events."  O'Neill 
v.  General  Film  Co.,  supra. 

la]  Bo«B»  held  dxamatio  wttUn 
rule, — "In  the  second  act  of  the  Girl 
on  the  Film  a  scene  occurs  in  which 
an  old  miller  informs  a  meeting  of 
English  villagers  of  the  danger  of  a 
French  Invaeion,  and  it  Is  agreed 
that  in  case  such  a  thing  happen  a 


bell  shall  be  rung  to  call  them  to- 
gether for  resistance.  Then  a  mov- 
mg  picture  company  appears  and 
arranges  to  take  a  moving  picture 
representing  Napoleon  and  French 
soldiers  and  a  young  girl  beseeching 
Napoleon  to  release  her  sweetheart, 
who  is  about  to  be  executed  as  a 
spy.  The  miller,  seeing  this,  rings 
the  bell,  the  villagers  rally  and  set 
upon  the  partv  which  is  being  photo- 

f:raphed  for  tJie  moving  picture.  In 
he  defendant's  play,  at  the  end  of 
the  flrst  act,  there  is  a  scene  laid  ia 
California  in  which  a  oountrynian 
warns  others  of  the  danger  of  a 
Japanese  invasion,  whereupon  it  is 
agreed  that  if  such  a  thing  occur  an 
alarm  bell  shall  be  rung,  so  that  the 
countryside  may  turn  out  to  resist  it. 
Then  a  moving  picture  company  ap- 
pears, arranging  to  take  a  picture  of 
a  Japanese  general  and  troops  and 
the  effort  of  a  woman  to  save  a  spy 
from   execution    by  importuning   tne 

freneral.  One  of  the  countrymen,  see- 
ng  this,  rings  the  alarm  Dell.  The 
neighbors  turn  out,  and  a  flght  en- 
sues with  the  moving  picture  com- 
pany. The  idea  of  the  scene  in  the 
Girl  on  the  Film  Is  shown  to  be  quite 
novel.  It  Is  certainly  reproduced  In 
AH  Aboard  with  substantlallv  the 
same  dramatic  incidents.  While  the 
voice,  motions,  and  postures  of  actors 
and  mere  stage  business  may  be  Imi- 
tated because  they  have  no  literary 
quality  and  cannot  be  copyrighted 
(Savage  v.  Hoftman,  159  Fed.  584; 
Bloom  V.  Nixon,  126  Fed.  977).  a  scene 
like  the  one  under  consideration  has 
literary  quality,  and  may  be  pro- 
tected by  copyright  (Daly  v.  Palmer, 
6  F.  Cas.  No.  3,662,  6  Blatchf.  256.  It 
HowPr  (N.  Y.)  206;  Daly  v.  W^ebster, 
56  Fed.  488,  4  CCA  10;  Bradyv.  Daly. 
83  Fed.  1007,  28  (X;A  253).  We  agree 
with  Judge  Hough  in  thinking  that 
this  scene  was  a  subject  of  copy- 
rl.Tht,  and  that  the  defendants  have 
Infringed."  Chappell  v.  Fields,  ZIO 
Fed.  864,  866,  127  CCA  445. 

Bl.     Fuller  v.    Bemls.   50   Fed.    926. 

[a]  A  state  danoe  UlvatrMlag'  tlw 
poetry  of  motloa  by  a  series  of 
graceful  movements,  combined  with 
an  attractive  arrangement  of  drap- 
ery, lights,  and  shadows,  but  telling 
no  story,  portraying  no  ctiaracter. 
and  depicting  no  emotion,  is  not  a 
"dramatic  composition,"  within  the 
meaning  of  the  copyright  act.  Fuller 
V.  Bemis,  SO  Fed.  926.  928. 

B&  Chappell  v.  Fields.  210  Fed. 
864,  127  C(5a  448;  Bloom  v.  Nixon, 
126  Fed.  977.     See  also  infra  |  318. 

fttrttaMiy  ••  InfUareoMgit  see 
infra  I  321. 

B3.  cniappell  v.  Fields,  210  Fed. 
864,  127  C(5a  448;  Tate  v.  FuUbrook. 
[1908]  1  K.  B.  821,  2  BRC  93.  14  Ann 
Cas  428;  Karno  v.  Path«  Fr^res.  99 
L.  T.  Rep.  N.  S.  114  (app  dism  100  U 
T.  Rep.  N.  S.  26ai. 

B4.  Tate  v.  /FuUbrook,  flSOS]  1 
K.  B.  821,  2  BRK  93,  14  AnnCas  428; 
Karno  v.  Pathfi  fFrirea,  99  L.  T.  Rep. 
N.  S.  114  [appldism  100  L.  T.  Rep. 
N.  S.  280].  ' 

BB.  Barnes  ^  '.  Utner.  122  Fed.  480; 
Martlnettl  v.  M  aguire,  16  F.  Cas.  No. 
9,173,  1  Abb.  3  66.  Deady  216:  Jacko 
v.  State,  22  Ala  .  73. 

[a]  "The  ■:  Mk  Orook  is  a  mere 
■        ■        Tie    I 


spectacle;    In 


Jie    language    of    the 


For  later  oeaea,  d*f«lopiiient«  and  oluwfes  in  the  law  see  cumulative  Annotations,  same  title, :  lage  and  note  number. 
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a  perfoimer's  ehange  of  eostnme  by  means  of 
moving  pietnres  in  'connection  with  the  actnal 
ehaages  of  costume  ;°*  or  in  a  mere  orchestral  score." 
Instmmental  music  alone  is  not  a  dramatic  compo- 
sition.** A  descriptive  or  dramatic  song  may,  how- 
ever, eonstitnte  a  dramatic  piece."  But  a  song  is 
not  necessarily  a  dramatic  piece.**  It  is  not  so 
unless  it  has  the  characteristics  of  a  dramatic 
piece,*^  and  this  is  to  be  determined  in  each  case 


craft,  a  'spectacular  place.'  It  has 
no  pretensions  to  be  called  a  dra- 
matic composition.  The  dialogue  la 
very  scant,  and  appears  In  the  light 
of  a  mere  accessory — a  piece  of  word 
machinery  tacked  on  to  the  ballets 
and  tableaux.  The  principal  part 
and  attraction  of  the  spectacle  seems 
to  be  the  exhibition  of  women  in 
novel  dress  or  undress,  or  In  strik- 
ing attitudes  or  action.  The  closing: 
scene  is  called  "Paradise,'  and  con- 
sists, as  witness  Hamilton  expresses 
•  it,  'of  women  lying  about  loose' — a 
sort  of  Mohammedan  paradise,  I  take 
it,  with  imitation  grottos  and  earthly 
hourls.  To  call  such  a  spectacle  a 
'dramatic  composition'  Is  an  abuse  of 
language.  An  exhibition  of  model 
artistes,  or  a  menagerie  of  wild 
beasts,  might  as  well  be  called  a 
dramatic  composition,  and  claim  to 
be  entitled  to  copyright.  A  menagerie 
Is  an  interesting  spectacle,  and  so 
may  this  be;  but  it  is  nothing  more. 
An  exhibition  of  women,  whether  in 
the  ballet  or  tableaux,  or  even  'lying 
around  loose'  in  such  a  paradise,  is 
not  a  dramatic  composition  and  en- 
titled to  the  benefit  and  protection  of 
copyright."  Martinettl  v.  Magulre, 
16  F.  Cas.  No.  9.172,  1  Abb.  268, 
Deady  216  [quot  Barnes  t.  Miner. 
122  Fed.  480,  490].  For  an  adverse 
criticism  of  this  decision,  see  the 
article  entitled  "The  Law  for  Play- 
wrights." 8  So.  L.  Rev.  N.  S.  18. 

[b]  Otarona  asUMtlona;  feats  of 
lagarttoiaaf  —  "It  may  often  be  diffi- 
cult to  trace  the  dividing  line  be- 
tween the  terms  theatre  and  circus 
from  the  character  of  their  exhibi- 
tions, but  there  can  be  none  what- 
ever in  distinguishing  the  difference 
between  the  usual  performances  of  a 
theatre  and  an  exhibition  of  feats  of 
sleight  of  hand  or  legerdemain.  The 
latter  cannot  be  said  to  be  a  dra- 
matic performance,  in  any  legitimate 
sense  of  that  term."     Jacko  v.  State, 

22  Ala.  78,  76. 

se.     Barnes  v.  Miner,  122  Fed.  480. 

[a]  Bnl*  appU«<L— A  stage  per- 
formance consisting  of  the  singing 
of  well  known  songs  by  a  woman 
dressed  to  .personate  other  singers, 
prefaced  by  a  short  and  common- 
place dialogue  having  no  reference  to 
such  performance,  and  with  a  klneto- 
acope  exhibition  during  the  intervals 
when  the  performer  is  changing 
costume,  in  which  she  is  shown 
-while  making  such  changes  by  means 
of  moving  pictures  previously  taken 
photographically  on  a  film,  is  not  a 
smbject  of  copyright,  the  dialogue  not 
being  a  dramatic  composition,  but  a 
mere  exhibition,  in  addition  to  being 
immoral.  Barnes  v.  Miner,  122  Fed. 
480. 

57.  Uikado,  etc..  Case,  25  Fed.  183, 

23  Blatchf.  347. 

58.  Mikado,  etc..  Case,  26  Fed.  188, 
23  Blatchf.  347;  Fuller  v.  Blackpool 
'Winter  Gardens,  etc.,  Co.,  Ltd.,  [1896] 
2  Q.  B.  429,  487  (where  Kay,  L,.  J., 
said :  "Music  without  the  words  could 
hardly  be  called  a  dramatic  piece"). 

59.  Fuller  v.  Blackpool  Winter 
Gardens,  etc.,  Co.,  Ltd.,  [1896]  2  Q. 
B.  429:  Russell  V.  Smith,  12  Q.  B. 
217,  64  ECL  217,  116  Reprint  849; 
Clark  v.  Bishop,  26  L.  T.  Rep.  N.  S. 
908;  Roberts  v.  Bignell,  3  T.  L.  R. 
5S2. 

[a]  Seseziptiva  or  dtamatle  uong^— 
"A  song  which  relates  to  the  burn- 
ing of  a  ship  at  sea,  and  the  escape 
of  those  on  board,  describes  their 
feelings  In  yehement  language,  and 
sometimes    expresses    them    in    the 


supposed  words  of  the  suffering 
parties,  is  dramatic,  and  therefore  at 
all  events  within  the  meaning  of 
the  statute,  though  it  be  sung  only 
by    one    person,    sitting   at   a   piano, 

Siving  effect  to  the  verses  by  his 
elivery,  but  not  assisted  by  scenery 
or  appropriate  dress."  Russell  v. 
Smith,  12  Q.  B.  217,  64  EX^L  217, 
116  Reprint  849. 

tb]  Tootoal  aoiig  ■  The  Introduc- 
tion, skeleton,  and  chorus  of  a  topical 
song,  part  of  a  dramatic  composition, 
designed  merely  to  amuse,  although 
possessing  little  literary  merit  or 
originality,  may  be  subject  to  copy- 
right If  of  value  for  the  purposes 
for  which  they  were  designed. 
Henderson  v.  "Tompldns,  60  Fed. 
768. 

eo.  Fuller  V.  Blackpool  Winter 
Gardens,  etc.,  Co.,  Ltd..  [1895]  2  Q.  B. 
429. 

61.  Fuller  V.  Blackpool  Winter 
Gardens,  etc.,  Co.,  Ltd.,  [1896]  2  Q.  B. 
429. 

[a]  Wliss  soBf  la  a  dzamatlo  plsoa. 
— (1)  "The  fact  that  it  Is  sung  in 
costume  does  not  make  it  a  dramatic 
piece.  If  the  dress  of  the  singer 
could  have  that  operation,  the  singer 
and  not  the  author  of  the  song  woujd 
be  the  person  who  caused  it  to  be 
a  dranuitlc  piece.  The  same  may  be 
said  of  the  mknner  in  which  the 
singer  treats  the  song.  The  question 
must  be  what  was  the  character  of 
the  composition  when  it  was  first 
written  and  published.  I  can  quite 
understand  that  it  is  possible  that  a 
thing  to  be  performed  by  one  person 
^nly  may  be  a  dramatic  piece.  But, 
whether  the  composition  is  to  be 
sung  by  one  or  more  persons,  If  a 
song  is  sung,  and  only  a  song,  there 
Is  no  performance  of  a  dramatic 
piece."  Fuller  v.  Blackpool  Winter 
Gardens,  etc.,  Co.,  Ltd^  11895]  2  Q.  B. 
429,  484  (per  Lord  EsTier,  M.  R.). 
(2)  "Every  case  must  depend  upon 
Its  own  attendant  circumstances.  In 
each  case  it  Is  a  question  of  fact. ,  I 
think  that  to  constitute  a  song  a  dra- 
matic piece  it  must  be  such  a  song  as 
for  Its  proper  representation,  acting, 
and  possibly  scenery,  formed  a  neces- 
sary ingredient,  and  that  If  neither  of 
these  be  a  requisite  to  the  efficient 
representation  of  the  song,  it  Is  not 
a  dramatic  piece.  It  Is  an  entire 
misnomer  to  call  a  mere  common, 
ordinary  music-hall  song,  which  re- 
quired neither  acting  nor  scenery  for 
Its  production,  a  dramatic  piece,  for 
it  Is  in  truth  nothing  of  the  kind." 
Fuller  V.  Blackpool  Winter  Gardens, 
etc.,  Co.,  Ltd..  [1896]  2  Q.  B.  429,  442 
(per  A.   L.  Smith,   L.   J.). 

63.  Fuller  v.  Blackpool '  Winter 
Gardens,  etc.,  Co.,  Ltd.,  [1895]  2 
Q.    B.    429,    434     (per    Lord    Bsher, 

03.°  Daly  v.  Webster,  66  Fed.  483, 
4  CCA  10  [app  dism  16S  U.  S.  156, 
16  set  961,  41  L.  ed.  Ill];  Daly  v. 
Palmer,  6  F.  Cas.  No.  8,552,  6 
Blatchf.  266;  Chatterton  v.  Cave, 
L.  R.  10  C.  P.  672. 

"It  was  first  said  that  the  subject- 
matter  of  the  action  was  not  the  sub- 
ject-matter of  copyright — that  the 
Act  gives  a  property  In  words  and 
not  in  situations  and  scenic  effects, 
but  I  think  that  these  latter  are 
more  peculiarly  the  subject  of  copy- 
right than  words  themselves."  Chat- 
terton v.  Cave,  33  L.  T.  Rep.  N.  S. 
255,  256  [aff  2  C.  P.  D.  42  (aff  S  App. 
Cas.  483)]  (per  Brett,  J.).  But  see 
Tate  v.  Fullbrook,  98  L.  T.  Rep.  N.  S. 
706,  710  (where  the  above  quoted 
language  of  Brett,  J..  Is  disapproved 


as  a  question  of  fact."  If  the  composition  tells  a 
stoiy  intelligible  to  the  spe<Aator,  it  is  immaterial 
whether  it  is  done  by  means  of  dialogue  or  other- 
wise. Hence  it  has  been  held  that  a  series  of  inci- 
dents g^nped  in  a  certain  sequence  and  realistically 
presented  may  constitute  a  "dramatic  composition" 
within  the  statute,  although  they  are  accompanied 
by  very  little  dialogue,**  or  none  at  all,  as  in  the 
case  of  a  pantomine.**    Motion  pictures  constitute 

by  Vauglian  Williams,  L.  J„  and  it 
Is  pointed  out  that  it  does  not  ap- 
pear is  other  reports  of  that  case. 
It  was  further  said:  "But,  be  that 
as  it  may,  that  decision  does  not 
bind  us  here,  and  the  conclusion 
which  I  have  'come  t<T  Is  that  the 
subject-matter  In  which  the  author 
Is  to  acquire  a  property  is  something 
which  is  capable  of  being  printed  and 
published.  It  seems  to  me  that  a 
great  deal  of  the  matter  which  was 
decided  by  PhlUImore,  J.  [In  the 
court  below],  to  be  the  subject-mat- 
ter for  protection  under  the  Act,  was 
not  so  at  all.  The  intention  of  the 
Act  of  Parliament  was  to  protect  the 
property  of  an  author.  Sometimes 
the  learned  judge  did  not  quite  put 
the  matter  in  that  way.  He  seems 
to  treat  the  subject-matter  of  the 
Act  as  being  the  written  production 
plus  other  matters,  such  as  the  sim- 
ilarity of  the  get-up  of  the  various 
characters,  the  facial  expression,  the 
scenic  effects,  and  suchlike,  which  he 
speaks  of  as  being  ancillary  or  ac- 
cessory to  the  words  of  the  peace. 
In  my  view,  the  true  con- 
struction of  the  Act  is  that  the  su1>- 
jeet-matter — ^vis.,  the  right  of  the 
author  which  it  Is  Intended  to  pro- 
tect— is  something  which  is  capable 
of  being  printed  and  published"). 

[a1  Bezlas  of  ttranatlo  evants; 
"Ballroad  Scea*.'^— (1)  A  play  con- 
tained the  following  scene:  One  of 
the  characters  was  put  In  peril  of  his 
life  by  l>elng  placed  by  another  of 
the  characters  on  a  track  over  which 
a  railroad  train  was  momentarily 
expected  to  arrive,  and  so  fastened 
that  he  could  not  move  from  his 
dangerous  position.  From  this  peril- 
ous situation  he  was  rescued  by  a 
third  person  who,  surmounting  ob- 
stacles, succeeded  at  the  last  moment 
In  releasing  him.  Although  the  scene 
contained  but  very  little  dialogue,  it 
was  held  that  it  constituted  a  "dra- 
matic composition"  within  the  mean- 
ing of  the  copyright  law.  Brady  v. 
Daly.  175  U.  S.  148,  20  SCt  62,  44 
L.  ed.  109  [aff  83  Fed.  1007,  28  CCA 
253];  Daly  v.  Palmer,  6  F.  Cas.  No. 
3,562,    6   Blatchf.    266,    36   HowPr    (N. 


Fed.  483,  4  CCA  10  (app  dism  168 
U.  a.  166,  16  SCt  961,  41  L.  ed.  111)1; 
Serrana    v.    Jefferson,    33    Fed.     847. 


(2)  "In  plays  of  this  class  the  series 
of  events  is  the  only  composition  of 
any  importance.  The  dialogue  is  un- 
important, and  as  a  work'  of  art 
trivial.  The  effort  of  the  composer 
Is  directed  to  arranging  for  the  stage 
a    series    of    events    so    realtStlcally 

§  resented,  and  so  worked  out  by  the 
Isplay  of  feeling  or  earnestness  on 
the  part  of  the  actors,  fis  to  produce 
a  correspohding  emotion  in  the 
audience.  Such  a  composition,  though 
its  success  is  largely  dependent  upon 
what  is  seen,  Irrespective  of  the 
dialogue.  Is  dramatic  It  tells  a 
story  which  Is  quite  as  intelligible 
to  the  spectator  as  if  it  had  been 
presented  to  him  in  a  written  nar- 
rative." Harper  v.  Kalem  Co.,  169 
Fed.  61,  64,  »4  CCA  429  [aff  222 
U.  3.  66,  32  SCt  20,  66  L.  ed.  92,  Ann 
Casl91SA  1286,  and  quot  Daly  v. 
Webster,  66  Fed.  483.  4  (XJA  10 
(app  dism  163  IT.  S.  156,  16  SCt  961, 
41   L.  ed.  111)1. 

64.  U.  S. — Kalem  Co.  v.  Harper. 
222  U.  S.  66,  32  SCt  20,  66  L.  ed. 
92,  AnnC^1913A  1286;  Daly  V 
Palmer.  6  F.  Cas.  No.  3,662,  6 
Blatchf.  256. 

Ala.— Jacko    v.    SUte,    22    Ala.    71. 

N.  T.— CNeill  V.  Qaneral  Film  Co, 
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one  form  of  dramatic  compoaition.'"  A  written 
work  consisting  wholly  of  directions,  set  in  order 
for  conveying  the  ideas  of  the  author  on  a  stage  or 
public  place,  by  means  of  characters  who  represent 
the  narrative  wholly  by  action,  is  as  much  a  dramatic 
composition  designed  or  suited  for  pubUc  represen- 
tation as  if  language  or  dialogue  were  used  in  it  to 
convey  .some  of  the  ideas."*  There  are  dramatic 
rights  in  a  series  of  newspaper  cartoons." 

Mechanical  contrivances.  While  the  term  "dra- 
matic composition"  may  include  dramatic  situa- 
tions or  action,  it  does  not  cover  the  merely  mechani- 
cal instrumentalities  by  which  the  situations  or 
scenic  effects  are  produced." 

[$  109]  c' Dramatic  Originality.  Of  course,  as  in 
the  case  of  all  other  works,  a  dramatic  or  dramatico- 
mnsical  composition  must  possess  some  element  of 
originality  in  order  to  be  copyrightable."  Ordinary 
incidents,  stock  situations,  and  oft  told  tales,  are 
the  common  property  of  all  plajrwrights ;  they  cannot 
be  monopolized  by  copyright.'"  But  when  combined 
in  a  new  and  original  way  the  particular  result  is 
copyrightable.'^  Dramatization  of  existing  works 
involves  the  independent  exercise  of  intellectual 
powers,  and  hence  the  resulting  product  is  copy- 


rightable.'' Thus  the  mere  fact  that  a  play  is  ba-^ed 
on  and  resembles  a  novel  oi"  story  previously  pub- 
lished does  not  prevent  its  being  copsrrightsble  as 
an  original  production.'^  Copyright  may  be  secured 
on  each  of  several  dramatizations  of  the  same 
story."  A  dramatic  composition,  although  founded 
on  another  play,  may  yet  be  so  far  different  from 
the  latter  as  to  entitle  the  adaptation  as  a  whole 
to  the  claim  of  originality."  Of  course  these  rules 
must  be  understood  wi^h  the  qualification  that  the 
author  must  have  been  legally  entitled  to  make  use 
of  the  original  work ;  there  can  be  no  protection  for 
a  piracy.'*  These  rules  have  been  long  recognized 
and  established  by  judicial  construction  and  deci- 
sion ;"  but  now  the  statute  specifically  provides  that 
dramatizations  or  other  versions  of  works  in  the 
public  domain,  or  of  copyrighted  works  when  pro- 
duced with  the  consent  of  the  proprietor,  shall  be 
regarded  as  new  works  subject  to  copyright." 

[$  110]  5.  Mnaical  OompositionB'^ — a.  In  Gen- 
eral. In  the  United  States  the  act  of  1831  was  the 
first  in  which  musical  compositions  were  specifically 
named  as  the  subject  of  copyright,^  and  this  specific 
designation  has  been  continued  in  all  subsequent 
copyright  acts.^    Accordingly,  since  1831,  musical 


1E2  NTS  599  [air  171  App.  Div.  854, 
1B7   NYS   1028]. 

Pa.— Bell  v.'Mahn,  121  Pa.  225.  16 
A   523,   6   AmSR  786,    1   LRA   364. 

Enir. — Iiee  v.  Simpson,  S  C.  B.  871, 
54  ECL  871,  136  Reprint  849.  Contra 
Karno  v.  Path*  Frfires,  99  L.  T. 
Rep.  N.  S.  114,  118  [app  dlsm  100 
L.  T.  Rep.  N.  S.  2801  fwhere  Jelf, 
J.,  said  I  "Their  Lordships  seem  to 
me  to  have  distinctly  excluded  from 
the  protection  of  the  Act  every  mere 
pantomime  or  any  piece  which  is 
acted  entirely  in  dumb  show,  how- 
ever much  or  however  little  merit 
there  may  be  in  the  composition  and 
however  clear  and  damaering  the 
plagiarism  may  be."  It  was  hardly 
necessary  to  eo  so  far  In  this  case, 
where  the  act  in  question  consisted 
substantially  of  an  extemporized 
riot,  in  which  both  performers  and 
audience  toolc  part,  acting  largely 
on  the  spur  of  the  moment.  The 
piece  had  no  fixed  form  or  plot.  The 
Dig  Idea  was  the  riot  and  the  idea 
of  having  a  riot  was,  of  course,  not 
copyrightable);  Tate  v.  Fullbrook, 
[1908]  1  K.  B.  821,  2  BRC  93,  14 
AnnCas  428  (where  Vaughan  Wil- 
liams. L.  J.,  said  that  the  subject 
matter  protected  by  a  dramatic 
copyright  must  be  "something  which 
is  capable  of  being  printed  and  pub- 
lished," and  therefore  did  not  cover 
situations,  scenic  effect,  stags  "busi- 
ness." etc.). 

"Drama  may  be  achieved  by  ac- 
tion as  well  as  by  speech.  Action 
can  tell  a  story,  display  all  the 
most  vivid  relations  between  men, 
and  depict  every  Wnd  of  human  emo- 
tion, jirithout  the  aid  of  a  word. 
It  would  be  impossible  to  deny  the 
title   of   drama   to    a   pantomime    as 

Slayed  by  masters  of  the  art." 
:alem  Co.  v.  Harper,  222  U.  S.  55, 
61,  32  set  20,  56  L..  ed.  92,  AnnCas 
1913A  1285. 
65.  gee  infra  (t  120-122. 
68.  Daly  v.  Palmer,  6  F.  Cas.  No. 
3,652,  6  Blatchf.  256;  Lee  v.  Simpson, 
3  C.  B.  871,  64  ECL  871,  136  Re- 
print 349. 

67.  See  infra  t  302. 

68.  Serrana  v.  Jefferson,  33  Fed. 
347;  Preligh  v.  Carroll,  9  F.  Cas.  No. 
5,092a;  Chatterton  v.  Cave,  3  App. 
Cas.  483;  Tate  v..  Fullbrook,  [19081 
1  K.  B.  821,  2  BRC  93.  14  AnnCas 
428;  Tree  v.  Bowkett,  74  L.  T.  R«p. 
N.  S.  77;  Beere  v.  Ellis,  6  T.  L.  R. 
330. 

[a]  Semlo  affacts  apart  from  the 
words  and  inoldants  of  tli9  vlaca  (1) 
are  not  the  subject  of  copyright  be- 
cause they  cannot  be  the  subject  of 


printing  and  publication;  but  where 
the  words  of  two  plays  are  more  or 
less  alike,  similarity  of  scenic  effects 
and  the  make-up  or  actors  and  such 
like  matters  iriay  be  regarded,  al- 
thou'gh  not  by  themselves  subjects  of 
protection  under  the  act,  as  being 
evidence  on  the  Question  whether, 
taking  them  In  conjunction  with  the 
words,  there  is  not  substantial  iden- 
tity of  the  two  productions.  Tate 
v.  Fullbrook,  [1908]  1  K.  B.  821,  2 
BRC  93.  14  AnnCas  428.  (2)  A  scene 
in  a  play  apart  from  the  dialogue 
may  be  a  dramatic  composition  and 
entitled  to  copyright  protection. 
Brady  v.  Daly,  176  U.  S.  148,  20  SCt 
62,  44  L.  ed.  109  (where  the  railroad 
scene  in  the  play  "Under  the  Gas- 
light" was  protected  against  in- 
fringement and  was  infringed  by  a 
similar  scene  only-  colorably  differ- 
ent in  the  play  called  "After 
Dark"). 

[b|  A  m«ch»alc*l  ooBtrivMM*  con- 
■istiitf  of  a  tank  into  which  water 
is  made  to  fall,  a.nd  running  thence 
off  underneath  the  stage,  represent- 
ing a  river  into  which,  in  the  course 
of  a  play,  the  villain  falls  from  a 
bridge  above,  not  being  a  link  in  the 
chain  of  incidents  which,  together 
with  the  speech  and  action  of  the 
performance,  constitute  a  series  of 
events  concededly  novel,  is  not  such 
a  mechanical  contrivance  as  will  be 
protected  by  copyright  of  the  play 
in  which  it  Is  introduced.  Serrana  v. 
Jefferson,  S3  Fed.  347  [quot  Barnes 
v.    Miner.    122    Fed.    480.    4911. 

09.  Martlnetti  .  v.  Maguire,  16  F. 
Cas.  No.  9,173,  1  Abb.  366  (where  the 
court  questioned  whether  the  spec- 
tacular piece  called  "Black  Crook" 
possessed  such  originality  as  en- 
titled it  to  the  protection  of  the  copy- 
right law). 

Orlglnalltr  gmerally  see  supra 
H   91-97. 

70.  Serrana  v.  Jefferson,  33  Fed. 
347  (holding  that  a-scene  which  con- 
sisted of  an  angry  dialogue  between 
the  hero  and  villain  of  the  play,  and 
then  a  struggle  between  them  ter- 
minating in  the  villain  being  thrown 
into  the  river,  did  not  possess  such 
originality  as  entitled  it  to  come 
under  the  protection  of  the  copy- 
right in  the  play.  Lacombe,  J.,  said: 
"There  is  nothing  original  in  the 
Incident  thus  represented  on  the 
stage.  Heroes  and  heroines,  as  well 
as  villains  of  both  sexes,  have  for 
a  time  whereof  the  memory  of  the 
theatre-goer  runneth  not  to  the  con- 
trary, been  precipitated  Into  con- 
ventional   ponds,    lakes,    rivers,    and 


seas.  So  frequent  a  catastrophe 
may '  fairly  be  regarded  as  the  com- 
mon property  of  all  playwrights"). 
See  also  infra  |  318. 

71.  AutluHnlilp  aad  orlclaaUty 
g»p«rally  see  supra  {|  91-97. 

70.  Harper  v.  Kalem  Co.,  169  Fed. 
61.  94  CCA  429  [aff  222  U.  S.  SS.  32 
SCt  20,  56  L.  ed.  92,  AnnCasl913A 
1285];  O'Neill  ▼.  General  Film  Co.. 
171  App.  DlT.  864,  157  NTS  1028  (aff 
162   NTS    699]. 

73.  Olaser  ▼.  St.  Elmo  Co..  176 
Fed.  276;  Boncicault  v.  Fox.  3  F. 
eras.  No.  1.691.  5  Blatchf.  87:  O'Neill 
▼.  General  Film  Co.,  171  App.  Div. 
864:  157  NTS  1028  (aff  152  NTS  5991: 
Fleron  v.  Lackaye,  14  NTS  292.  See 
also  Daly  v.  Byrne,  43  N.  T.  Super. 
261,  271  faff  77  N.  T.  182]  (an  ac- 
tion of  libel  against  defendant  for 
publishing  an  article  charging  plain- 
tiff with  claiming  the  autnorshlD  of 
a  play,  when  in  fact  it  was  written 
by  another  person.  The  court  said: 
"The  plaintiff  had  a  right  to  drama- 
tize the  novel,  and  such  dramaxtaa- 
tlon  became  his  property,  though 
there  appeared  In  it  substanpal 
similarity  in.  plot,  situations  and 
incidents,    to   the    novel"). 

74.  Photo-Drama  Motion  Picture 
Co.  V.  Social  Uplift  Film  Corp..  226 
Fed.  448,  137  CCA  42  [Aff  213  Fed. 
374];  Harper  v.  Kalem  Co.,  169  Fed. 
61.  94  CCA  429  [aff  222  U.  S.  65.  32 
SCt  20.  66  L.  ed.  92.  AnnC:asl913A 
1285].     See  also  supra  i  94. 

[a]  n^ken  and  pteraxed  dramar— 
"Since  tne  amendment  of  the  Copy- 
right Act  (in  1912,  passed  subse- 
quent to  Kalem  Co.  v.  Harper,  222 
U.  S.  65,  82  SCt  20,  56  L.  ed.  92. 
AnnCa8l913A  1285),  these  rights 
were  separable;  there  might  be  a 
copyright  for  a  dramatization  of  the 
old  sort  (acted  on  a  stage),  and  also 
a  copyright  for  a  dramatisation  of 
the  new  sort  (arranged  In  motion 
pictures)."  Photo-Drama  Motion  Pic- 
ture Co.  v.  Social  Uplift  Film  Corp.. 
220  Fed.   448,   449,  137  CCA   42. 

75>  Arbnson  v.  Fleckensteln.  28 
Fed.  76;  French  v.  Maguire,  55  How 
Pr  (N.  T.)  471;  Tree  v.  Bowkett,  74 
L.   T.   Rep.   N.   S.  77. 

7B.     See   supra   i    91. 

77.  See  cases  this  section  passim. 

78.  Act  March  4,  1909  (36  C.  S. 
St.  at  L.  1076' c  320   i  6). 

79.  SttrlngtaanLt  of  aivaloal  com- 
poidtlons  see  infra  ||  S19-S23. 

80.  Act  Febr.  3.  1831  (4  St.  at  L. 
436  c  16  I  1). 

81.  Act  of  July  8.  1870  (16  St 
at  L.  198  c  230  I  86);  Rev.  St.  i  4952: 
Act  March  3,  1891   (26  ^t.  at  L.  1166 
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comiiositionB  have  been,  and  now  are,  copyrightable 

as  such."  Even  independently  of  express  statutory 
authority  to  copyright  musical  compositions  as  such, 
they  may  be  copyrighted  as  "books,"'  that  tentf 
being  held  to  indude  sheet  music,^  although  for 
some  purposes,  and  in  some  connections,  such  as  the 
domestic  manufacturing  requirements,**  and  the  pen- 
alties for  infringement,**  musical  compositions  are 
not  "books"  within  the  meaning  of  the  statute." 
The  term  "musical  composition"  as  used  in  the 
statute  includes  both  woi^s  and  mnsic.**^ 

In  England  musical  compositions  were  copyright- 
able as  "books"  under  the  statute  of  Anne."  Under 
subsequent  statutes  mnsieal  compositions  have  been 
long  copjrrightable  as  such.^  When  copjrright  in 
"dramatic"  and  "musical"  compositions,  respec- 
tively, was  provided  for  by  different  statutes,  it 
was  held  that  a  song  which  is  a  dramatic  piece  may 
also  be  a  musical  composition.**^ 

[$  111]    b.  Mnsieal  Originality-    In  order  to  be 


copyrightable,  musical  compositions  must  be  orig- 
inal," within  the  meaning  of  originality  as  else- 
where explained.'^  But  copyright  protection  is  not 
confined  to  absolutely  new  productions;  any  sal>- 
stantially  new  arrangement  or  adaptation  of  an  old 
piece  may  be  copyrighted.*'  An  arrangement  for 
the  pianoforte  of  the  orchestral  score  of  an  opera  is 
an  original  musical  composition  within  the  meaning 
of  the  copyright  law."  But  in  order  to  be  copy- 
rightable the  new  arrangement  must  be  something 
more  than  a  mere  copy  of  the  older  piece,  with  addi- 
tions and  variations  such  as  any  writer  of  music 
with  skill  and  experience  might  readily  make."  The 
distinction  is  substantially  that  made  in  the  law  of 
patents  between  the  exercise  of  inventive  genius  and 
the  exercise  of  mere  mechanical  skill ;  the  former  is 
protected  by  the  statute,  but  the  latter  is  not." 

[4112]  6.  Maps.  In  the  United  States,  from  the 
very  beginning  of  c4>yright  legislation,  maps  have 
been  specifically  enumerated  in  th^  statute,"  and  th6 


c  565  {  1);  Act  Jan.  7.  1>04  (SS  St. 
at  L..  4  c  2  I  1  (tntarlm  copyright); 
Act  March  t,  1>06  (83  St.  at  !■.  1000 
c    1432). 

88.  Henderson  v.  Tompkins,  60 
Fed.  758;  AtwlU  v.  Ferrott,  2  F. 
Cas.  No.  640.  i  Blatchf.  S9:  Reed  v, 
Carusl,  20  F.  Cas.  No.  11,642,  Taney 
72. 

r&]  Mnatoal  eompoaltloa  daflnad. 
—  A  musical  compositiOD  Is  a  ra- 
tional collocation  of  sounds  apart 
from  concepts,  reduced  to  a  tangible 
expression  from  which  the  colloca- 
tion can  be  reproduced  either  with 
or  without  continuous  human  Inter- 
vention." White-Smith  Music  Pub. 
Co.  V.  Apollo  Co.,  209  U.  S.  1,  19,  20, 
28  set  319,  S2  L..  ed.  655,  14  AnnCas 
628  (per  Holmes,  J.). 

[bj  XaBical  oomposltloaa,  include 
(exclusive  of  dramatlco-musical 
\rorks)  other  vocal  and  all  instru- 
mental compositions,  with  or  with- 
out words.  But  when  the  text  is 
printed  alone,  it  should  be  registered 
as  a  "book,"  not  as  a  "musical  com- 

Fcsltlon."  Rules  and  Regulations 
or  Registration  of  Claims  to  Copy- 
right (Copyright  Office  Bui.  No.  IB) 
rule   10. 

83.  See  supra'  $  101.  See  also 
cases  under  the  statute  of  Anne 
infra  note  87. 

84.  See  supra   S   100. 

85.  See  infra   S   371. 

86.  See  supra  f  101. 

86U.  Mills  Inc.  V.  Standard  Music 
Roll  Co.,  223  Fed.  849;  Whitmark  v. 
Standard  Music  Roll  Co.,  221  Fed. 
376,  137  CCA  184. 

87.  White  V.  Qeroch,  2  B.  *  Aid. 
298,  106  Reprint  376,  1  Chit.  24,  18 
EXIL.  28;  Platts  v.  Button,  Coop.  303, 
10  BngC^  303,  35  Reprint  S66,  19 
Ves.  Jr.  447,  34  Reprint  683;  Ba,ch  v. 
Longman,  Cowp.  623,  98  R^rint 
1274;  Storace  v.  Longman  [cit  Cle- 
mentl  y.  GouldJng,  11  East  244,  103 
Reprint  998];  Hlme  v.  Dale  felt  Cle- 
mentl  v.  Goulding,  supra] ;  (ilementi 
v.  Goulding,  supra;  Jefferys  v. 
Boosey,  4  H.  L.  Cas.  816,  10  Reprint 
681;  D'Almaine  v.  Boosey,  4  L.  J. 
EJxch.  21;  Chappell  v.  Parday,  14  M. 
&  W.  303,  163  Reprint  491. 

[a]  A  Biiutoal  oomposltton  was  a 
imtlag  within  the  statute  of  Anne 
(8  Anne  c  19).  Bach  y.  I,ongman, 
Cowp.  623.  98  Reprint  1274. 

88.  See  supra  f  69  (where  statutes 
are  enumerated). 

89-aa  Fuller  v.  Blackpool  Winter 
Gardens,  etc.,  Co.,  Ltd.,  [1895]  2  Q.  B. 
429.  Contra  Roberts  v.  Bignell,  3  T. 
L.  R.  S52,  decided  In  1887  (holding  that 
a  song  called  "Oh  Jenny  dear,"  set 
to  music  not  of  the  proprietor's  own 
authorship,  was  not  a  musical  com- 
position but  a  dramatic  piece,  and 
that  a  mere  verbal  permission  to 
sing  it  was  an  Ineffectual  gift,  so 
that  the  proprietor  notwithstanding 
such  permission  could  recover  the 
40s.  penalty).    But  in  the  opinion  de- 


livered by  Kay,  L.  J.,  in  the  case  of 
BMller  v.  Blackpool  Winter  Gardens, 
etc.,  Co.,  Ltd.,  [1895]  2  Q.  B.  429,  this 
case  was  commented  on  as  follows: 
"I  have  not  found  any  ottier  report  of 
this  case.  I  can  scarcely  believe 
that  this  report  is  accurate.  If  it 
was  decided  that  because  the  words 
of  the  song  were  dramatic  the  music 
was  not  a  musical  composition,  I  re- 
spectfully differ  from  that  deflslon." 

91.  Cooper  v.  James,  213  Fed.  871. 

92.  S^  supra  It  91-97.  See  also 
supra  I  109   (dramatic  originality). 

93.  Heln  v.  Harris,  175  Fed.  875 
[aff  183  Fed.  107,  106  CCA  399J;  At- 
will  V.  Ferrett.  i  F.  Cas.  No.  640,  2 
Blatchf.  39;  Jollie  v.  Jacques,  13  F. 
Cas.  No.  7,437,  1  Blatchf.  618;  Reed 
v.  CarusI,  20  F.  Cas.  No.  '  11,642, 
Taney  72;  Leader  v.  Parday,  7  C.  B. 
4.  62  ECL  4,  187  Reprint  2;  Lover  v. 
Davidson,  1  C.  B.  N.  S.  182,  87  ECL 
182,  140  Reprint  77. 

"The  right  of  the  author  of  a 
musical  composition  is  not  affected 
by  the  fact  that  he  has  borrowed  in 
general  from  the  style  of  his  prede- 
cessors. The  collocation  of  notes, 
which  constitutes  the  composition, 
becomes  his  own,  even  though 
strongly  suggestive  of  what  has  pre- 
ceded, and  It  ceases  to  be  an  Inven- 
tion, and  becomes  an  infringement, 
only  when  the  similarity  is  substan- 
tially a  copy,  so  that  to  the  ear  of 
the  average  person  the  two  melodies 
sound  to  be  the  same.  Therefore  the 
lack  of  originality  and  musical  merit 
in  both  Songs,  upon  which  the  de- 
fendant Insists,  is  of  no  consequence 
in  law."  Heln  v.  Harris,  175  Fed. 
875,  877  [aff  183  Fed.  107,  105  CCA 
399]. 

[a]  XUnstmtlon. — ^In  a  suit  for 
infringement  of  an  arrangement  of 
the  "Manola  Waltzes"  the  court  after 
taking  testimony,  made  a  preliminary 
order  appointing  two  musicians  as 
experts  to  report  "whether  the 
Manola    Waltz,    published    by    com- 

?lainants,  was  musically  different 
rom  the  Waldteufel  composition,  in 
what  the  difference  consisted,  and 
whether  complainants'  publication  is 
an  original  musical  composition 
representing  any  musicaj  author- 
ship." These  experts  reported  as 
follows;  "While  we  do  not  consider 
the  publication  an  original  composi- 
tlon,  with  the  exception  of  the  har- 
mony in  the  last  three  bars  of  the 
introduction,  we  regard  it  as  an 
original  arrangement,  and  the  work 
of  a  practical  harmoni.st  and  musi- 
cian." The  court  held  that  the  com- 
plainants' publication  'Wslb  a  sub- 
stantially new  adaptation  of  an  old 
piece,  which  might  be  copyrighted, 
and  the  injunction  'wa.s  granted. 
Schuberth  v.  Shaw,  21  F.  (Jas.  No. 
12.482,  19  AmLRegNS  248. 

[b]  " 'Adapttona'     and     'anan^- 
•BM'   may   he   registered    as    "new 


works'  under  the  provisions  of  sec- 
tion 6.  Mere  transpositions  into  dif- 
ferent keys  are  not  expressly  pror 
vlded  for  In  the  copyright  act:  but  if 
published  with  copyright  notice  and 
copies  are  deposited  with  application, 
registration  will  be  made."  RuUs 
and  Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright  Of- 
fice Bui.  No.  15)  rule  10. 

[c]  On*  who  adavta  worOa  of  hla 
own  to  an  old  air,  adding  thereto  a 
prelude  and  accompaniment  also  hla 
own,  acquires  a  copyright  In  the 
combination,  and  may.  In  declaring 
for.an  Infringement  against  one  whd 
has  pirated  the  whole,  properly  de- 
scribed himself  as  the  proprietor  of 
the  entire  composition.  Lover  v. 
Davidson,  1  C.  B.   N.  S.  182,  87  BCL 

182,  140  Reprint  77;  Leader  v.  Pvlt- 
day,  7  C.  B.  4,  62  ECL  4,  137  Re^r 
print  2. 

M.  Carte  v.  Evans,  27.  Fed.  861: 
Wood  V.  Boosey,  L.  R.  3  Q.  B.  223,  18 
BRC  678.  . 

96.  Cooper  v.  James,  213  Fed. 
871;  The  Mikado,   etc^  C^se,   26  Fed. 

183,  23  Blatchf.  347;  Jollie  v.  Jaques, 
13  F.  Cas.  No.  7.437,  1  Blatchf.  618; 
Reed  V.  Carusi,  20  F.  Cas.  No.  11,642, 
Taney  72. 

[a]  "Vha  mla  laid  down  hy  IKf. 
Jaanoa  Halaon  in  Jollie  v.  Jaquea, 
13  F.  Cas.  No.  7,437,  1  Blatchf.  61«t 
is  this:  'The  musical  compiaaltion 
contemplated  by  the  statute  muSt, 
doubtless,  be  substantially  a  new 
and  original  work,  and  not  a  copy  -of 
a  piece  already  produced,  with  addi- 
tions and  variations,  which  a  writer 
of  music  with  experience  and  skill 
might  readily  make.' "  Cooper  v. 
James,  213  Fed.  871,  872. 

[b]  The  addition  of  alto  paarta  to 
wdl  known  hjxuna  sung  for  years 
with  only  the  three  parts  of  soprano, 
tenor,  and  bass,  is  not  such  a  lieW 
and  original  work  as  entitles  the  comi- 
poser  to  a  copyright.  Cooper  v, 
James,  213  Fed.  871,  872  (where  thfe 
court  said:  "An  alto  may  be  an  ira'- 
provement  to  a  song  to  some  extent, 
and  probably  is;  but  it  can  hardly' be 
said  to  be  an  original  compositlo'it; 
at  least  In  the  sense  of  the  copyright 
law.  In  patents  we  say  that  any  Im- 
provement which  a  good  mecnarrt6 
could  make  is  not  the  subject  of  a 
patent,  so  in  music  it  may  be  Bald 
that  anything  which  a  fairly  good 
musician  can  make,  the  same  bid 
tune  being  preserved,  could  not  hb 
the  subject  of  a  copyright"). 

96.  Cooper  v.  James,  213  Fed.  871'. 
See  Patents  [30  Cyc  847,  849]. 

97.  Act  May  31,  1790  (1  dt.  at  L'. 
124  c  15  I  1);  Act  Febr.  8,  1831  (4 
St.  at  L.  436  c  16  t  D;  Act  July  8, 
1870  (16  St.  at  L.  198  c  230  (  86): 
Rev.  St.  I  4952;  Act  March  3,  1891 
(26  St.  at  L.  1106  c  66E  |  1);  Act  Jan. 
7,  1904  (33  St.  at  L.  4);  Act  March  3, 
1905  (33  St.  at  L.  1000). 
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copyiighting  thereof,  as  such,  hag  been  authorized.'* 
In  Zmgland  the  act  of  1911  provides  that  "liter- 
ary work"  shall  inclnde  maps,  and  accordingly  maps 
may  be  copyrighted  as  literary  works,"  and  ap- 
parently protection  for  maps  cannot  be  claimed  as 
for  "  engravings. "'  In  the  Copyright  Act  of  1842 
the  term  "book"  is  expressly  defined  to  include  a 
"map"  which  could  therefore  be  copyrighted  under 
this  act  as  a  book,'  or  it  could  be  copyrighted  as  tm 
engraving  under  the  engravings  copyright  acts,  ac- 
cording as  the  proprietor  chose  to  call  his  work  a 
map  or  an  engraving.' 

[i  113]  7.  Charts.  In  the  United  States 
"charts"  have  been  specifically  named  as  a  subject 
of  copyright  in  every  copyright  law  except  the  act 
of  1909.*  In  the  latter  act  the  term  "chart"  is  not 
used,  although  the  same  subject  matter  is  included 


M.  Stevens  v.  Gladding,  17  Kow. 
(U.  S.)  447,  16  li.  ed.  155;  SteveKrv. 
Cady,  14  How.  (U.  S.)  (28,  14  L.  ed. 
528:  Woodman  v.  Lydlard-Peterson 
Co..  1*2  Fed.  67  [aff  204  Fed.  921,  123 
CCA  243  (reh  den  206  Fed.  900,  128 
CCA  484)];  Blunt  v.  Fatten,  3  F.  Gas. 
No.  l,67»,  2  Paine  893;  3  F.  Ca«. 
No.  1.680,  t  Paine  897:  Drurj  v. 
EhrinK,  7  F.  Cas.  No.  4,095,  1  Bond 
640:  Farmer  v.  Calvert  Llthoeraph- 
fnr,  etc,  Co.,  8  F.  Caa.  No.  4,651,  1 
FlTpp.  828:  Rees  v.  Feltxer.  76  111.  476. 

[a]  '^rUa  tezm  taoludMi  all  carto- 
Krapolcal  worka,  such  as  terrestrial 
maps,  plats,  marine  charts,  star 
maps,  but  not  diagrams,  astrological 
Oluurts,  landscapes,  or  drawings  of 
imaginary  regions  which  do  not  have 
a  real  exbtence."  Rules  and  Regula- 
tions for  Registration  of  Claims  to 
Qppyrlght  (Copyright  Office  Bui.  No. 
16),  rule  11. 

lb]  tUa  deitrad  firom  prtor  vaUl- 
eaUoiUk — A  map  Is  subject  to  copy- 
right, although  the  material  was  ob- 
tained from  prior  publications  not 
copyrighted,  if  It  constitutes  a  new 
atrangement  of  such  old  material 
And  also  oontalns  new  and  original 
features.  Woodman  v.  t>ydiard- 
Petersen  Co.,  192  Fed.  67  [afl  204 
Fed.  981,  123  CCA  243  (reh  den  205 
Fed.  »00,  126  CCA  434)1. 

W.    St.  1  &  2  Geo.  V  c  46  i   35. 

1.  Copinger  Copyright  (5th  ed)  p 
M  (where  it  Is  said:  "The  only  im- 
portance of  this  seems  to  He  in  the 
fact  that  the  copyright  In  an  engrav- 
ttig  made  to  order  vesta  in  the  person 
Mr  whom  the  plate  was  ordered, 
whereaa  in  the  case  of  a  literary 
work  the  copyright  would  only  so 
vest  tf  the  person  making  the  plate 
were  in  the  employment  of  the  per- 
•on  who  ordered  the  same  "under  a 
oontract  of  service  or  apprentlce- 
rtiip.'    Sec.  6  (1)"). 

S.  St.  6  &  6  Vict,  c  46  J  2;  Stan- 
nard  v.  Lee,  U  R.  6  Ch.  346. 

&  Stannard  v.  Liee,  Ii.  R.  6  Ch. 
84C;  Cteplnger  Copyright  (5th  ed)  p  94 
(where  the  author  says :  "Xbls  seems 
to  be  the  affect  of  the  two  somewhat 
pussling  decisions  of  Stannard  v. 
I>ee,  Li.  R.  6  Ch.  846,  and  Stannard  v. 
Harrison.  19  Wkly.  Rep.  811,  both  re- 
lating to  maps  of  the  scene  of  war  in 
1870'*);  MscGllUvray  Copyright  pp 
148,  149  (where,  after  commenting  on 
4tannard  v.  Lee.  supra,  and  Stannard 
^  Harrison,  supra,  the  author  says: 
•It  Is  submitted  that  the  true  view 
probably  is  that  a  map  may  be 
protected  under  either  act  if  the 
requisite  formalities  are  observed"). 

*.  Act  May  31,  1790  (1  St.  at  L.. 
U4  c  16  I  1):  Act  Febr.  8,  1831  (4 
St  at  L.  436  c  16  I  1):  Act  July  8, 
1870  (16  St.  at  L.  198  c  230  I  86); 
Rev.  St  I  4962;  Act  Jan.  7,  1904  (33 
St  at  I..  4  c  2  I  1):  Act  March  3, 
■  1906   (33  St  at  L.  lOliO). 

S,     See  supra  {  90. 

&  Taylor  v.  Gilman.  24  Fed.  682. 
88  Blatchf.  325;  Ehret  v.  Pierce,  10 
Fed.  653.  18  Blatchf.  302. 

7.    Taylor  v.  Gilman,  24  Fed.  632. 


23  Blatchf.  326.  ^      . 

[a]  nitozT  of  term  •mhart*  Ui 
oopTxiglit  leglBlatloiu — "The  original 
copyright  act  of  1790  provided  for 
maps,  charts,  and  books.  1  St.  at 
Large,  124.  A  chart  then  was  a 
marine  map,  as  Is  shown  by  all  the 
dictionaries  of  the  time,  both  English 
and  American.  Historical  or  other 
prints  were  added  by  the  act  of  1802, 
(2  St.  at  Large,  171;)  musical  com- 
positions, cuts,  and  engravings,  by 
the  act  of  1831.  (4  St  at  Large,  436;) 
photographs,  by  the  act  of  1865,  (13 
St.  at  Large,  640;)  and  paintings, 
drawings,  chromes,  statues,  stat- 
uary, and  models  or  designs  Intended 
to  be  perfected  as  works  of  the  fine 
arts,  by  the  act  of  1870,  (16  St  at 
Large,  198.)  A  distinction  was  made 
between  recoveries  for  the  Infringe- 
ment of  the  copyright  of  a  book,  and 
those  for  that  of  the  other  works,  by 
the  act  of  1831;  the  former  being 
Axed  at  flftv  cents  and  the  latter  at 
one  dollar  for  each  sheet  This  dis- 
tinction was  preserved  In  the  act  of 
1870,  by  grlving  such  damages  as 
might  be  recovered  in  a  civil  action 
in  any  court  of  competent  Juris- 
diction for  the  Infringement  of  the 
copyright  of  a  book,  and  one  dcrflar 
for  each  sheet  of  all  but  paintings, 
statues,  or  statuary,  and  $10  for 
each  copy  of  those  found  in  the 
possession  of  the  Infringer,  and  is 
continued  to  the  present  time.  Rev. 
St  ii  4964,  4966.  Thus  the  literary 
composition  of  books  to  be  read 
has  for  a  long  time  been  pro- 
tected in  one  mode,  and  the  produc- 
tion of  works  of  art  to  be  viewed  in 
another  mode,  and  charts  have  al- 
ways been  placed  among  the  works 
of  art  Sheets  of  paper  exhibiting 
tabulated  or  methodically  arranged 
information  came  to  be  called  charts, 
80  that  a  deSnltion  of  chart  covering 
them  was  put  into  the  edition  of 
Worcester's  Dictionary  published  In 
1864,  and  into  that  of  Webster's  Dic- 
tionary published  in  1866.  The  plain- 
tiff's work  was  printed  upon  a  single 
sheet  doubled  so  as  to  make  two 
leaves  with  four  pages.  On  the  first 
page  was  the  title  and  contents,  the 
name  of  the  author,  and  notice  of  the 
copyright.  On  '  the  second,  was  the 
popular  and  electoral  votes  for  presi- 
dent from  1789  to  1880,  inclusive,  by 
political  parties,  with  the  names  of 
candidates  and  explanatory  notes. 
On  the  third,  was  the  popular  vote 
for  the  leading  candidates  for  presi- 
dent in  1880  by  states,  with  a  note 
giving  the  scattering  vote  and  the 
electoral  vote  for  president  and  vice- 
president  by  states.  On  the  fourth, 
was  the  electoral  college  for  1884  by 
states,  with  blanks  for  the  number 
of  each  for  each  leading  political 
party,  the  total  electoral  vote,  the 
number  necessary  for  a  choice,  the 
day  of  election,  and  the  day  of  the 
meeting  of  electoral  colleges.  The 
alleged  infringing  copies  are  printed 
upon  a  single  sheet  folded  In  the 
same  manner.     On   the  first  page  Is 


in  the  other  more  comprehensiye  terms  which  are 
employed.*  As  used  in  the  copyright  statutes,  the 
word  "chart"  refers  to  a  form  of  map,*  particu- 
larly a  marine  map;'  and  as  this  was  the  only  mean- 
ing of  the  term  in  1790,  when  it  first  came  into  the 
copyright  law,  and  no  intention  to  g^ve  it  a  more 
extended  meaning  is  evinced  by  any  subseqneat 
statute,  but  rather  the  contrary,*  it  retains  that 
meaning  in  spite  of  the  fact  that  in  common  par- 
lance the  term  has  come  to  include  sheets  of  paper 
exhibiting  tabulated  or  methodically  arranged  in- 
formation; "charts"  in  this  latter  sense  are  not 
"charts"  within  the  meaning  of  the  copyright  law.* 
In  England  the  statute  provides  that  "literary 
worii"  shall  include  "charts,  plans,  tables  and  com- 
pilations." ^<>  In  the  act  of  1842  "book"  was  de- 
an advertisement  of  the  Great 
American  Tea  Company.  The  second. 
third,  and  fourth  are  Identical  in 
matter  with  the  plaintilTs;  and  in 
arrangement  except  that  on  the 
second  page  of  the  plaintUTs  the 
columns  are  divided  and  printed 
across  the  page,  and  on  that  page 
of  the  infringement  they  are  printed 
entire  up  and  down  the  i>age.  These 
publications  would,  perhaps,  come 
within  this  new  definition  of  chart 
They  are  tabular  views  of  these 
votes  methodically  arranged,  the 
notes  being  explanatory  of  the  tables. 
Still,  the  compilation  of  these  tables 
was  a  literary  rather  than  an  artistic 
performance.  The  printed  work  has 
leaves  and  pages,  although  these 
may  not  be  necessary  to  constitute 
a  booK  within  the  meaning  of  the 
copyright  laws.  Clayton  v.  Stone,  S 
F.  Cas.  No.  2,872,  2  Paine  888.  When 
books  and  charts  were  first  protected 
by  the  copyright  laws  this  work 
would  not  nave  been  protected  aa  a 
chart;  nor  for  many  years  after- 
wards. No  change  has  been  nude  in 
the  use  of  that  term  in  the  statute 
to  indicate  that  congress  intended 
that  It  should  take  to  itself  there  any 
new  definition.  On  the  contmrr.  It 
has  been   separated  from   the   word 


'book,'  and  kept  with  tiie  -^ord  "map.* 
and  other  words  of  artistic  Import 
thus  showing  an  intention  to  con- 
tinue its  use  in  the  same  sense  of  a 
chart  of  the  class  with  maps,  and 
other  works  of  art."  Taylor  v.  Gil- 
man. 24  Fed.  632,  633.  23  Blatchf.  32S. 

8.  Taylor  v.  Oilman,  24  Fed.  632, 
23   Blatchf.  326. 

9.  Taylor  v.  Gilman,  24  Fed.  612, 
23  Blatchf.  325. 

[a]  Sresnnaker's  pattern  chart*" 
In  Drury  v.  Ewing.  7  F.  Caa.  No. 
4,096,  1  Bond  640,  the  court  inclined 
to  the  view  that  a  chart  represent- 
ing a  series  of  diagrams.  Interspersed 
with  printed  Instructions  as  to  the 
mode  of  using  them  In  taking  meas- 
urements for  and  cutting  certain 
parts  of  women's  dresses,  which  was 
printed  on  one  large  sheet  of  paper, 
from  which  the  diagrams  were  to  be 
cut  out  and  pasted  on  thick  paper 
or  pasteboard  oorrespondlng  with  and 
showing  precisely  the  forms  of  the 
diagrams,  was  copyrightable  either 
as  a  chart  or  print.  See  comments 
on  this  case  in  Baker  v.  Selden.  101 
U.  S.  99.  28  L.  ed.  841. 

[b]  AdTMtlalaf  oacA  ahowlaff 
▼arlooa  oolortf  of  paint  —An  adver- 
tising card  devised  for  the  pur- 
pose of  showing  paints  of  various 
colors,  consisting  of  a  sheet  of  paper 
to  which  were  attached  square  pieces 
of  paper  of  the  various  colors,  and 
some  lithographic  work  advertlslnc 
the  sale  of  the  paint,  surroundlnc 
the  squares,  was  held  to  be  neither  a 
chart,  an  engraving,  nor  a  book,  and 
not  to  be  the  subject  of  a  copyright 
Ehret  v.  Pierce,  10  Fed.  553.  II 
Blatchf.  302.  ,  j,  ,  ,  ,> 

XO.  Copyright  ActviMllV(l  *  J 
Geo.  V  c  46  }  86).  O 


For  later  oases,  developncata  and  ehangea  in  the  law  see  cumulative  Annotations,  same  titles  page  and  note  number. 
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fined  to  ixushide  '  <  eh&rt. ' '  "^ 

[%  114]  8.  AxtiBtic  Works"— a.  Works  of  Art 
In  the  United  States  the  term  "works  of  axt,"  as 
descriptive  of  an  authorized  subject  of  copyright,  is 
new  in  the  act  of  1909.^*  This  precise  term  was  not 
used  in  any  prior  copyright  statute,^^  and  the  right 
toi  copyright  works  of  this  character  prior  to  the 
act  of  1909  was  found  in  the  statutory  words  "en- 
graving," "cut,"  "print,"  "photograph,"  "paint- 
ing," "drawing,"  "chromo,"  " statues, "^  "statu- 
ary," and  "models  or  designs  intended  to  be  per- 
fected as  works  of  the  fine  arts,"  to  all  of  which 
subjects  the  right  of  copyright  was  ultimately  ex- 
tended.'* Some  of  these  terms  have  been  preserved 
in  the  act  of  1909,'"  and  some  have  been  omitted," 
but  all  of  the  subject  matter  described  by  them  is 
copyrightable  under  the  act  of  1909,  being  compre- 
hended in  the  gcmeral  terms  used  in  that  act." 
There  was  no  cutting  down  of  the  subjects  of  copy- 
right, but,  on  the  contrary,  a  deliberate  extension 
of  copyririit  to  "all  the  writings  of  an  author."" 
Paintings^  and  statues  or  statuary''  are  copjrright- 
able.  The  size  of  a  painting  is  not  material  on  the 
question  whether  it  is  a  proper  subject  of  copy- 
right.^ Whether  or  not  any  particular  production 
is  a  work  of  art  is  a  question  of  fact**  to  be  deter- 
mined in  the  first  instance  by  the  register  of  copy- 

11.     St.  6  &  «  Vict,  c  45  i  2. 

[a]  A  ourdlioMra  paMam  AMf 
-with  scales,  fl^rures,  and  descriptive 
words  for  adapting  It  to  sleeves  of 
difTerent  dimensions  printed  on  It  Is 
not  copyrightable  as  a  map,  chart,  or 

Elan,  and  must  be  protected,  If  at  all, 
y  a  patent.  Hbllinrake  v.  Truswell, 
[1894]    3  Ch.  420. 

IS.  Artlstlo  niMclt,  necessity  of 
see  supra  S  98- 

Bifrtiirenwftt  of  see  infra  ||  824- 
327. 

13.  Act  March  4,  190«  (SS  St.  at 
L.  1076  c  820  i  5):  28  Op.  Atty.-Qen. 
(Fowler)    B67.  ^ 


lights." 

In  England,  subject  to  the  provisions  of  the  stat- 
ute,,  copyright  is  given  in  "every  original  .^  .  . 
artistic  work,"**  and  it  is  provided  that  "artistic 
work"  includes  works  of  painting,  drawing,  sculp- 
ture, and  artistic  craftsmanship,  and  architectural 
works  of  art,  and  engravings  and  photographs.'* 

[i  115]  b.  Models  or  Designs  for.  Models  or 
designs  for  works  of  art,"  or,  in  the  phrase  of  the 
former  statute,  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,^  are  themselves 
<wP7^h^<^ble  as  independent  works. 

[^  116]  c.  Bwrodactions  of.  Reproductions  of 
a  work  of  art  are  copyrightable  as  independent 
works  by  express  provision  of  the  act  of  1909." 
This  descriptive  phrase  is  new  in  this  statute.  But 
even  under  the  former  statute  if  the  reproduction, 
involved  the  exercise  of  intellectual  qualities  and  ar- 
tistic skill  it  was  itself  copyrightable,™  as  in  the 
ease  of  an  engraving,"  or  photograph,**  of  an  ex^ 
isting  work  of  art.**  Several  different  reproductions 
of  the  same  original  may  each-  be  independaitly 
copyrighted.** 

[^  117]  9.  Drawings  or  Plastic  WoiIdi.  The 
statute  authorizes  the  copyrighting  of  "drawings 
or  plastic  works  of  a  scientific  or  technical  char- 
acter."**   Under  both  the  present  and  the  former 


[a]  "This  tezm  laetadM  all  works 
beionKlns  fairly  to  the  so-called  Sne 
arts.  (Paintings,  drawings,  and 
sculpture.)  Productions  of  the  In- 
dustrial arts  utilitarian  in  purpose 
and  character  are  not  subject  to 
copyright  registration,  even  If  artis- 
tically made  or  ornamented."  Rules 
and  Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright 
Ofllce  Bui.  No.  IB)  rule  12.  See  also 
infra  i  124. 

14.  See  supra  i  90. 
18.    See  supra  i  90. 

la,  [a]  Tenna  prMsrvsd  in  new 
■tstate.— "Models  or  designs," 
"prints,"  and  "photographs."  See 
Act  March  4,  1909  (35  U.  S.  St.  at  L, 
1075  c  320  i  5). 

17.  [a]  XMina  omitted  fMaa  saw 
Btatnte.— "Bngraving,"  "cut,"  paint- 
ing," "drawing,"  "chromo,"  "statues," 
and  "Matuary."  See  Act  March  4. 
1909  CSS  U.  S.  St.  at  Lu  1076  c  32(1 
{   6). 

18.  Oopyzlglit  of  I 
Cuts  see  Infra  {  119. 
Chromos  see  infra  i  119. 
Engravings  see  infra  |  119. 
Models  or  designs  see  infra  I  116. 
Photographs  see  infra  {   118. 
Prints  see  infra  I  119. 

15.  See  supra  f  90. 

aa  28  Op.  Atty.-(}en.  (Fowler) 
567;  Lucas  v.  Cooke,  18  Ch.  D.  872. 

[a]  PalmtlBg  la  prodnotioa  of 
UtIi(V<*pI>-— The  register  of  copy- 
rights has  authority  to  enter  a  claim 
in  a  painting,  which  is  made  merely 
as  a  first  step  In  the  production  of  a 
lithograph,  as  a  "work  of  art"  within 
the  meaning  of  the  act  of  March  4, 
1S09  (36  U.  S.  St.  at  L.  1078  |  11). 
provided  the  painting  Itself  is  a  work 
of  art.  28  (5p.  Atty.-Oen.  (Fowler) 
567. 


The  copyright  act  does  not 
mention  models,  but,  as  appears  by 
English  authorities,  the  art  of 
modelling  is  considered  a  certain 
kind  of  sculpture,  and  sculpture  Is 
mentioned  both  In  the  Bngllsh  Act 
and  the  Canadian."  Beullac  v. 
Simard,  39  Que.  Super.  97,  99  [aft 
39   Que.    Super.    517]. 

[b]  Jk.  fliftiM  of  aa  elk  made  of 
osBTaa  sad  plaator,  and  erected 
over  a  city  street  as  a  feature  of  a 
public  celebration)  was  held  not 
copyrightable,  even  on  the  assump- 
tion that  this  creation  was  a 
'statue,'  within  the  law  of  copy- 
right," it  being  assumed  that  the 
circumstances  necessarily  implied  a 
dedication  to  the  public  C^ms  v. 
Keefe,  242  Fed.  746  (where  the 
opinion  shews  such  a  misapprehen- 
sion of  the  requirements  of  the  copy- 
right .  statute  as  to  rob  it  of  any 
weight  as  an  authority). 

[c]  Tor  ■oldleXB  made  of  metal 
were  protected  as  a  work  of  sculp- 
ture under  the  Sculpture  Copyright 
Act  (64  Geo.  Ill  c  6t).  Britain  v. 
Hanks,  86  L,.  T.  Rep.  N.  S.  766. 

Sa.  Schumacher  v.  Schwenke,  25 
Fed.  466,  33  Blatchf.  373  (picture 
seven  by  four  and  one-half  Inches). 

38.     See   Infra   i   433. 

84.     28  Op.  Atty.-Gen.  (Fowler)  567. 

[a]  Che  maoalag'  of  "work  of 
•rt.'^-"Its  application  to  a  partic- 
ular work,  does  not  present  a  ques- 
tion of  law,  but  one  of  fact,  and 
is  not,  therefore,  one  for  decision  by 
me.  The  phrase  appears  to  be  a  new 
one  In  the  copyright  statutes,  and 
experts  would  doubtless  often  differ 
as  to  its  application;  and  the  Reg- 
ister of  Copyrights  must,  therefore, 
when  application  for  registration  is 
made,  determine  for  himself  the 
question  whether  the  work  presented 
is  one  of  art,  but  in  so  doing  he 
can  not,  of  course,  act  arbitrarily 
and  without  good  reason."  28  Op. 
Atty.-Gen.   (Fowler)  657,  561. 

as.  Copyright  Act,  1911  (1  &  2 
Geo.  V  c   46   S    1). 

88.  St.  1  &  2  Geo.  V  c  46  {  36. 
See  Britain  v.  Hanks,  86  L.  T.  Rep. 
N.  S.  765  (toy  soldiers  protected  as 
sculptures):  Caproni  v.  Albert!,  66 
Li.  "I.  Rep.  N.  S.  786  (where  casts  of 
fruit  and  leaves  were  protected  un- 
der the  former  Sculpture  Copyright 
Act). 

fa]    I'nrtlMr  stetntocy  deflaitlons. 

„      _     „  _.         .     „     „         —"'Work     of      sculpture'      Includes 

31.     Beullac    V.    Simard,    89    Que.    casts  and  models;  'archlteatural  work 

Super.  97  [aff  89  Que.  Super.  6171.  of  art'  means  any  building  or  struc- 

[a]     MofloWag   laolnaed   la  scnlp-ture  having  an  artistic  character  or    ' 


design,  in  respect  of  such  character 
or  design,  or  any  model  for  such' 
building  or  structure,  provided  that 
the  protection  afforded  by  this  Act 
shall  be  confined  to  the  artistio 
character  and  design,  and  shall  not 
extend  to  processes  or  methods  of 
construction;  'engravings'  include 
etchings,  lithograph*,  wood-cuts, 
prints,  and  other  similar  works,  not 
being  photographst  'photograph'  In- 
cludes photo-lithograph  and  any 
work  produced  by  any  process  anal- 
ogous to  photography."  0>pyrlght 
Act,  1911    (1  &  f  Geo.  V  c  46   5   ft). 

[b]  "Prior  to  1888,  there,  was  no 
statutory  copyright  in  paintinKs  In 
Bngland."  Hanfstaengl  Art  Pub  Oo, 
V.  Holloway,   [1893]   3  Q.   B.   1,  8. 

'^mrniinsa"  see  Infra  i  117. 

37.  Act  March  4,  1909  (86  U.  8. 
St.  at  L,.  1076  c  820  i  6). 

88.  Act  July  8,  1870  (»  V.  S.  St 
at  L..  198  c  830  (  86):  U.  8.  Rev.  St 
S    4952. 

88.  Act  Maroh  4.  1909  (86  U.  8. 
St  at  L..   107S  c  tii  (  6). 

[a]  "This  tana  tefots  to  snch 
reproductions  (engravings,  wood- 
outs,  etchings,  casts,  etc,)  as  con- 
tain in  themselves  an  artistic  ele- 
ment distinct  from  that  of  the  orig- 
inal work  of  art  which  has  been 
reproduced."  Rules  and  Regulations. 
for  Registration  of  Claims  to  Oooy-. 
right  (Copyright  Office  BuL  No.  U). 
rule  IS. 

[bl  Flctnrs  post  oaids.— Litho- 
graphic reproductions  of  original 
paintings,  in  the  form  of  llluBtrated. 
post  cards,  made  in  Germany,  ar» 
subject  to  registration  under  Act  at^ 
March  4,  1909  (36  U.  8.  St  at  %. 
1075),  provided  the  original  paint- 
ings may  properly  be  classified  as 
works  of  art.  28  Op.  Atty.-<Jen. 
(Wickersham)    160. 

30.  Beullac  v.  Simard,  39  Que. 
Super.  97  [aff  89  Que.  Super.  617].    • 

81,     Bee  infra   {    119. 

38.  See  Infra  (  118. 

33.  Beullac  v.  Simard,  39  Que. 
Super.  97  [aff  89  Que.  Super.  5l71;- 
and  cases  infra  S!  118,  119. 

[a]  A  baa^reUef  in.  pa^az-maolis 
of  an  historical  figure  taken  from  a 
portrait  on  the  public  domain  Is 
copyrightable.  Beullac  v.  Sinuu-d,  39 
Que.   Super.   517    [aff   39   Que.   Super. 

34.  See  supra  t   94. 

35.  Act   March    4,    1909    (36    U.    %/> 
St  at  L.  1076  c  320   !   6).  TV 

[a]  "TUs  term  laclndss  diagrams 
or  models  illustrating  scientific  or 
technical  works,  architects'  plans,  do- 
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£nglish  statute  drawings  are  copyrightable." 

[i  118]  10.  Photographs.  In  the  United  States 
■  it  WM  held  that  a  photograph  was  not  a  ' '  print, 
cut,  or  engraving"  within  the  meaning  of  the  earlier 
copyright  law,  and  was  not  therefore  a  proper  sub- 
ject of  copyright  under  that  statnte.^^  Congress, 
however,  in  1865,  extended  copyright  protection  to 
photc^aphs  and  negatives  thereof,  by  expressly 
inclumng  them  among  the  articles  for  which  copy- 
right was  provided,  and  this  express  designation 
of  photographs  as  copyrightable  works  has  been 
continued  in  all  subsequent  statutes.™  Although  it 
was  questioned  whether  a  photographer  is  an  au- 
thor, and  ^  photograph  a  writing,  within  the  con- 
stitutional provision  under  which  copyrights  may 
be  granted,  the  constitutionality  of  such  l^slation 
was  sustained.*"  Accordingly,  since  the  act  of  1865, 
photographs  have  been,  and  now  are,  copyrightable 


as  such,  and  photc^^phers  have  frequently  been 
protected  in  the  enjoyment  of  a  copyright  in  their 
photographic  productions.*^  The  basis  and  justifi- 
cation of  such  copyrights  is  the  undeniable  fact 
that  a  photograph  may  embody  original  work  and 
artistic  skill,'"  and  be  in  fact  an  artistic  production, 
the  result  of  original  intellectual  conception  on  the 
part  of  its  author."  The  fact  that  the  photographer 
arrai^ed  the  light,  the  background,  and  other  details 
of  a  photograph,  and  posed  the  subject  so  as  to 
produce  an  artistic  and  pleasing  picture  is  sufficient 
to  sustain  a  copjrright  for  such  photograph.**  A 
photograph  of  natural  scenery  may  be  the  subject  of 
a  copyright.**  Even  a  photograph  of  another  pic- 
ture has  been  held  eopyrightahle.**  Probably  any 
photograph  is  sufficiently  original  to  support  a  copy- 
right if  it  is  not  a  piracy.*^  But  where  a  photograph 
has  become  public  property  by  publication  and  sale 


8>sns  for  englneeringr  work,  etc." 
Rules  and  Regulations  for  Re^stra- 
tlori  of  Claims  to  Copyrl»rht  (Copy- 
rlglit  Office  Bui.  No.  lS)y  rule  14. 

38.  Fine  Arts  Copyright  Act,  1862 
(26  &  26  Vict,  c  88  i  1);  Millar  v. 
Polak,  [1908]  1  Ch.  433.  See  also 
•upra  {114. 

[a]  Btampad  devloaa  mad*  fxom 
AsawlaffB. — ^An  artist  designed  cer- 
tain devices  for  gold  foil  ornaments 
on  Christmas  cards,    which  were  re- 

eroduced  from  the  original  drawings 
y  means  of  being  stamped  in  a 
mold.  Such  stamped  devices  were, 
in  a  sufflcient  sense,  "drawings,"  so 
as  to  be  capable  of  registration  un- 
der the  Fine  Arts  Copyright  Act, 
1862.  Millar  v.  Polak,  [1908]  1  Ch. 
433. 

87.  Wood  V.  Abbott,  30  F.  Cas. 
Ko:    17.938,    6    Blatchf.    325. 

3B.  Act  March  3,  1866  (13  V.  S. 
St.  at  L.  640). 

39.  Act  July  8,  1870  (16  U.  B.  St. 
at  L.  198  c  230  i  86);  U.  B.  Rev.  Bt. 
I  4962-  Act  March  3.   1891    (26  U.   S. 

'  St.  at  L.  1107  c  566  i  1);  Act  Jan.  7, 
W04  (33  U.  S.  St.  at  L.  4  c  2  (  1); 
Act  March  3,  1905  (33  U.  S.  St  at 
t.  lOflO). 

[a]  "Tbia  tana  covers  all  posi- 
tive prints  from  photographic  nega- 
tives, but  not  half  tones  or  other 
{>hoto-engravings."  Rules  and  Regu- 
atlona  for  Registration  of  Claims 
to  Copyright  (Copyright  Office  Bui. 
No.  16)  rule  15. 

40.  See  supra  |  86. 

41.  Thornton  v.  Schrelber,  124  U. 
a.  612,  8  set  618,  31  U  ed.  677; 
Burrow-Giles  •  Lithographic  Co.  v. 
Sarony,  111  U.  S.  63,  4  SCt  279,  28 
L.  ed.  349  [aff  17  Fed.  691]-  Pagano 
V.  Chas.  Beseler  Co.,  234  Fed.  963; 
Gross  v.  Seligman,  212  Fed.  930,  129 
CCA  460:  American  Mutoscope,  etc., 
Co.  v.  Edison  Mfg.  Co.,  187  Fed.  262; 
Falk  V.  Curtis  Pub.  Co.,  98  Fed.  989; 
Bolles  V.  Outing  Co.,  77  Fed.  966,  33 
CCA  694  [a«r  175  U.  3.  262,  20  SCt 
94,  44  L.  ed.  1661;  Falk  v.  Donald- 
Son,  67  Fed.  32;  i'alk  v.  Brett  Llth. 
Co.,  48  Fed.  678;  Falk  v.  Oaat  Uth. 
Co.,  48  Fed.  262  [aff  64  Fed.  890,  4 
OCA  648];  Falk  v.  Howell,  37  Fed. 
202. 

■  42.  Pagano  v.  Chas.  Beseler  Co., 
834  Fed.  963;  Gross  v.  Seligman,  212 
Fed.  930,  129  CCA  450;  Edison  v. 
LiUbin,  122  Fed.  240,  58  CCA  604 
Irev  119  Fed.  993,  and  app  dism  195 
tl.  S.  625,  25  SCt  790,  49  L,.  ed.  3491; 
Bolles  V.  Outing  Co.,  77  Fed.  966,  23 
CCA  694,  46  LRA  712  [aff  175  U.  S 
862,   20  SCt  94.  44  L.  ed.   166]. 

48.  Bamforth  v.  Douglass  Post 
Card,  etc.,  Co.,  168  Fed.  355;  Edison 
v:  Lubin,  122  Fed.  240,  58  CCA  604 
Crev  119  Fed.  993,  and  app  dism  195 
V.  S.  626,  25  SCt  790.  49  L.  ed.  349]. 

[a]  Artistic  natnr*  of  photognph. 
— A  photograph  may  be  something 
more  than  a  mere  mechanical  and 
chemical  product,  and  may  rise  to 
the  dignity  of  art  through  the  blend- 


ligi 

of 


ing  of  the   mechanical   parts   of  the 


process  with  the  original  Intellect- 
ual conception  of  an  artist.  Courier 
lilth.  Co.  V.  Donaldson  Llth.  Co.,  104 
Fed.   993,   44   CCA   296. 

44.  Burrow-Oiles  Llth.  Co.  T. 
Sarony,  111  U.  S.  63,  4  SCt  279.  28 
L.  ed.  349  [aff  17  Fed.  591]  (photo- 
graph of  OectiT  Wilde);  Pagano  v. 
Chas.  Beseler  Co.,  234  Fed.  963; 
Cleland  v.  Thayer,  121  Fed.  71,  58 
CCA  272  (where  the  elements  of 
originality  in  a  photograph  of 
natural  scenery  are  well  stated); 
Falk  v.  Oaat  Llth.,  etc.,  Co.,  48 
Fed.  262  [aff  64  Fed.  890,  4  CCA  648] 
(photograph  of  Julia  Marlowe).  See 
Nottage  V.  Jackson,  11  Q.  B.  D.  627 
[quot  Burrow-Giles  Llth.  Co.  v.  Sar- 
ony, supra]  (authorship  of  pho- 
tograph). 

45.  Cleland  v.  Thayer,  121  Fed. 
71,  68  CCA  272  [foil  Bleistein  v. 
Donaldson  Llth.  Cte.,  188  U.  S.  239, 
23  set  298.  47  L.  ed.  460]  (where 
from  the  report  it  Is  not  clear 
whether  the  copyright  was  sus- 
tained as  one  for  a  photograph  or 
for  a  print). 

[a]  A  pnotoffxavh  of  a  jraoM  «a^ 
der  Mdl.  which  requires  the  photog- 
rapher to  select  and  utilise  the  beat 
effects  of  light,  clouds,  water,  and 
general  surroundings,  and  to  combine 
them 'under  favorable  conditions  -  for 
depicting  vividly  the  subject  matter, 
is  an  original  work  of  art  which  may 
be  protected  by  copyright.  Bolles  v. 
Outing  Co.,  77  Fed.  966,  23  CCA  694, 
46  LRA  712  [aff  175  U.  S.  362,  30  SCt 
94,   44   L.   ed.   166]. 

[b]  Pabllo  bnUdla*  and  simoiiaa- 
lufs.— "The  question  is  not,  as  de- 
fendant suggests,  whether  the  photo- 
graph of  a  public  building  may  prop- 
erly be  copyrighted.  Any  one  may 
take  a  photograph  of  a  public  build- 
ing and  of  the  surrounding  scene. 
It  undoubtedly  requires  originality 
to  determine  Just  when  to  take  the 
photograph,  so  as  to  bring  out  the 
proper  setting  for  both  animate  and 
inanimate  objects,  with  the  adjunc- 
tive features  of  light,  shade,  posi- 
tion, etc.  The  photograph  in  ques- 
tion is  admirable.  The  photog- 
rapher caught  the  men  and  women 
in  not  merely  lifelike,  but  artistic, 
positions,  and  this  is  especially  true 
of  the  traffic  policeman.  The  back- 
ground, taking  in  the  building  of  the 
Engineers'  Club  and  the  small  trees 
on  Forty-First  street,  is  most  pleas- 
ing, and  the  lights  and  shades  are 
exceedingly  well  done.  There  are 
other  features,  which  need  not  be 
discussed  in  detail,  such  as  the 
motor  cars  waiting  for  the  signal  to 
proceed.  The  work,  it  seems  to  me, 
comes  well  within  what  the  authori- 
ties have  held  to  be  the  subject- 
matter  of  copyright."  Pagano  v. 
Chas.  Beseler  Co..  23"4   Fed.  963.   964. 

4&  Graves'  <7ase,  L.  R.  4  Q.  B. 
716.  But  see  Champney  v.  Haag,  121 
Fed.  944  (where  the  validity  of  the 
copyright  of  a  photograph  of  a  copy- 
righted painting  was  questioned,  but 


was  assumed   valid   for  the   purpose 
of  the  decision). 

47.  Graves'  Case,  L.  R.  4  Q.  B. 
716,  723  (where  Mr.  JusUce  Btock- 
burn  said:  "The  distinction  between 
an  original  painting  and  its  copy  is 
well  understood,  but  it  is  difficult  to 
say  what  is  meant  by  an  original 
photograph.  All  photographs  are 
copies  of  some  object,  such  as  a 
painting  or  a  statue,  and  it  seems 
to  me  that  a  photograph  taken  from 
a  picture  is  an  original  photograph. 
In  so  far  tliat  to  copy  it  is  an  in- 
fringement of  this  statute"). 

[a]  Otigliiallty  of  ptaotofxaplis. — 
(1)  "The  word  'writings'  is  not  lim- 
ited to  tlie  actual  script  of  the  au- 
thor, but  includes  his  printed  books, 
and  all  forms  of  writing,  printing, 
engraving,  etching,  etc.,  bjr  which 
the  Ideas  In  his  mind  are  given  vis- 
ible expression.  A  photograph  may 
therefore  be  the  subject  of  copy- 
right, for  it  may  give  visible  ex- 
pression to  an  author's  idea  .or  con- 
ception. Whether  a  photograph  of 
a  building  or  any  other  object,  which 
is  a  mere  mechanical  reproduction 
of  the  physical  features  or  outlines 
of  the  object,  Involving  no  orig- 
inality or  novelty  on  the  part  of  him 
who  takes  it.  Is  the  subject  of  copy- 
right, may  well  be  doubted.  But  if 
a  photograph  be  not  only  a  light- 
written  picture  of  some  object,  but 
also  an  expression  of  an  idea,  or 
thought,  or  conception  of  the  one 
who  takes  it.  It  is  a  writing  within 
the  Constitutional  sense,  and  the 
proper  subject  of  copyright."  Ameri- 
can Mutoscope,  etc.,  Co.  v.  Ellison 
Mfg.  C;o.,  137  Fed.  262,  265.  (2) 
"But  it  is  said  that  an  engraving,  a 
painting,  a  print,  does  embody  the 
intellectual  conception  of  its  author, 
in  which  there  is  novelty,  invention, 
originality,  and  therefore  comes 
within  the  purpose  of  the  Constitu- 
tion In  securing  its  exclusive  use  or 
sale  to  its  author,  while  the  photo- 
graph Ivthe  mere  mechanical  repro- 
duction of  the  physical  features  or 
outlines  of  some  object  animate  or 
Inanimate,  and  involves  no  orig- 
inality of  thought  or  any  novelty  In 
the  intellectual  operation  connected 
with  its  visible  reproduction  in  the 
shape  of  a  picture.  Tiiat  while  the 
effect  of  light  on  the  prepared  plate 
may  have  been  a  discovery  in  the 
production  of  these  pictures,  and 
patents  could  properly  be  obtained 
for  the  combination  of  the  chem- 
icals, for  their  application  to  the 
paper  or  other  surfaee,  for  all  the 
machinery  by  which  the  light  re- 
flected from  the  object  was  thrown 
on  the  prepared  plate,  and  for  all 
the  Improvements  in  this  machinery, 
and  in  the  materials,  the  remainder 
of  the  process  is  merely  mechanical, 
with  no  place  for  novelty,  invention, 
or  originality.  It  is  simply  the 
manual  operation,  by  the  use  of 
these  Instruments  and  preparations, 
of  transferring  to  the  plate  the  vis- 


For  latsr  cssas,  d«TelopiiiM.ts  and  chaaCM  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  nniiiber. 
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before  copyright  is  secured,"  the  proprietor  cannot 
obtain  a  valid  copyright  thereon  by  making  slight 
and  merely  colorable  changes  therein,  as  by  an  alter- 
ation of  the  negative  from  which  it  is  printed.**  A 
picture  produced  from  a  negative  which  has  been 
altered  by  etching  is  not  a  photograph  subject  to 
copyright  as  such.*"  A  series  of  photographs  on  a 
film  suitable  for  projecting  moving  pictures  on  a 
screen  may  be  copjrrighted  as  a  photograph,"  al- 
though in  taking  the  negatives  the  camera  was 
placed  in  different  localities."  At  least  this  was 
true  as  the  law  stood  prior  to  its  amendment  in 
1912.  By  the  act  of  1909,  as  amended  by  the  act 
of  1912,  motion  picture  photoplays  and  other  mo- 
tion pictures  are  made  distinct  subjects  of  copy- 
right,^ and  in  view  of  this  fact  it  is,  pterhaps,  no 
longer  proper  to  copyright  them  as  photogfraphs. 
The  court  will  not  inquire  as  to  whether  a  photo- 
graph is  g^d,  bad,  or  indifferent,  and  artistic  merit 
is  immaterial.^ 

In  England  the  copyright  of  photographs  is  con- 
ferred by  the  grant  of  copyright  to  "every  .  .  . 
artistic  work,""  it  being  expressly  provided  that 
the  phrase  "artistic  work"  shall  include  " photo- 


graphs. ""*  Prior  to  this  act  photographs  were 
given  copyright  protection  by  specific  designation 
as  such  in  the  Fine  Arts  Copyright  Act  of  1862." 
[i  119]  11.  Prints  and  Pictorial  Blnstrations; 
Exigravlngs;  Onta.'^  In  the  United  States,  the  act 
of  1909  specifically  authorizes  copyright  in  "prints 
and  pictorial  illustrations.""  The  corresponding 
terms  used  in  prior  acts  were  "engraving,"  "cut," 
' '  print, "  "  painting, "  "  drawing, "  and  "  chromo. ' '  * 
The  subject  matters  formerly  described  by  the  terms 
engraving,  cut,  painting,  drawing,  and  chromo  are 
now  copyrightable  either  as  "prints  and  pictorial 
illustrations,"  or  under  other  designations  in  the 
statute."  The  words  "engraving,  cut  and  print," 
as  used  in  the  prior  statutes,  were  by  the  act  of 
1874  expressly  limited  so  as  to  apply  only  "to  pic- 
torial illustrations  or  works  connected  with  the  fine 
arts."*"  This  act  of  1874  was  not  repealed  by  the 
general  copyright  act  of  1909."*  It  has  been  said 
that  the  word  "print,"  as  used  in  the  statnt^in 
connection  with  "engraving,"  "cut,"  and  "photo- 
graph," means  apparently  a  picture,  something  com- 
plete in  itself,  similar  in  kind  to  an  engraving,  cut, 
or  photograph.**    The  term  "print"  may  include  e 


Ible  representation  of  some  existing 
object,  the  accuracy  of  this  repre- 
sentation being  Its  highest  merit. 
This  may  be  true  in  regard  to  the 
ordinary  production  of  a  photograph, 
and.  further,  that  In  such  case  a 
copyright  is  no  protection.  On  the 
question  as  thus  stated  we  decide 
nothing."  Burrow-Olles  Llth.  Co.  v. 
Sarony,  111  U.  8.  63,  H,  i  SCt  279.  28 
Lu   ed.   349   [att  17  Fed.  691]. 

48.  See  supra  t  60;  and  generally 
as  to  effect  of  pubUoation  supra 
tt  4»-45. 

40.  Snow  V.  Laird,  98  Fed.  813,  39 
CCA   311. 

Sa  Snow  V.  Laird.  »8  Fed.  813,  39 
CCA  811. 

(a]  Vlotn**  xaprodaoad  irom  partlr 
•tobad  iMgatlva*— A  picture  which 
waa  produced  by  the  use  of  a  nega- 
tive which  had  been  changed  by 
etching  so  as  to  Introduce  Into  the 
picture  an  object  which  was  not  In 
the  group  of  objects  which  were  ex- 
ix>sed  to  the  camera  could  not  be 
copyrighted  as  a  photograph.  Snow 
V.   L,alrd,  98  Fed.  813,  39  CCA   311. 

51.  BDarper  v.  Kalem  Co.,  169  Fed. 
61.  94  CCA  429  [afl  222  U.  S.  66.  32 
SCt  20,  56  li.  ed.  92.  AnnCasl913A 
1285] :  American  Mutoscope.  etc.,  Co. 
V.  Edison  Mfg.  Co.,  137  Fed.  262: 
Edison  V.  Lubin,  122  Fed.  240,  68 
CCA  604  Irev  119  Fed.  993.  and  app 
dism  196  U.  S.  626,  26  SCt  790,  49 
■I,,  ed.  3491:  Barlcer  Motion  Photog- 
raphy, Ltd.  V.  Hotton  ft  Co.,  Ltd., 
28   L.   T.   R.   496. 

"The  series  of  photographs  taken 
by  the  defendant  constitutes  a  single 
picture,  capable  of  copyright  as 
such."  Harper  v.  Kalem  Co.,  169 
Fed.  61,  63,  94  CCA  429  [aft  222  U. 
S.  66.  32  SCt  20,  66  L.  ed.  92,  Ann 
Casl313A   1286]. 

Wotloe  of  oopyilgltt  on  moiviag 
pletnx*  fllBui  see  infra  f  218. 

6&  American  Mutoscope,  etc.,  Co. 
V.   EJdison  Mfg.  Co.,   137  Fed.   262. 

53.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1075  c  320  i  5),  as  amended 
by  Act  Aug.  24,  1912  (37  U.  S.  St. 
at  L.  488). 

Mortag  pletnx*  oopjrxlalits  see 
infra  S{   120-122. 

54.  Sea  supra  J   98. 

55.  Copyright  Act,  1911  (1  ft  2 
Geo.  V  c  46  1  1). 

56.  (Copyright  Act,  1911  (1  ft  2 
Oeo.  V  c  46  f  36>. 

57.  St.  86  ft  26  Vict,  c  68  i  1; 
Graves'  Case,  L.  R.  4  Q.  B.  715 
(photograph  of  a  picture  protected). 

68.    See  also  Infra  t  141. 

58.  Act  March  4,  1909  (36  St.  at 
L.  1076  c  ISO  I  6). 

ta]  "Villa  tMna  comprlara  all 
printed  pictures  not  Included  in  the 
various     other     classes     enumerated 


above."  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Pul.  No.  16),  rule 
16. 

60.  U.  S.  Rev.  St.  I  4962;  Act 
March  3,  1891  (26  U.  S.  St.  at  L. 
1107  c  566  I  1):  Act  Jan.  7.  1904 
(33  U.  S.  St.  at  L.  4  c  2  t  1):  Act 
March  3,  1905  (S3  U.  S.  St.  at  L. 
1000). 

[a]  Traaaitorj  ohaxaoUr  of  plo. 
taxes  in  a  periodical  affords  no  rea- 
son for  denying  them  copyright  pro- 
tection. Mall,  etc.,  Co.  v.  Life  Pub. 
Co.,   192   Fed.   899,  113  CCA   877. 

61.  See  supra  i   90. 

[a]  "Poatal  caxda  can  not  b«  copy- 
righted as  such.  The  pictures 
thereon  may  be  registered  as  'prints 
or  pictorial  Illustrations'  or  as  'pho- 
tographs.' Text  matter  on  a  postal 
card  may  be  of  such  a  character  that 
it  may  be  registered  as  a  "book.' " 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.  15),  rule  18 (m^. 

Artlatto  woxka  see  supra  S!  114- 
116. 

Srawlafs  'ox  plaatlo  woxka  see 
supra  }   117. 

68.  Act  June  18,  1874  (18  U.  S. 
St.  at  L.  78  c  301  I  3);  Bleisteln  v. 
Donaldson  Llth.  Co.,  188  U.  S.  239, 
23  SCt  298,  47  L.  ed.  460  [rev  104 
Fed.  993,  44  CCA  296];  Natt&nal 
Cloak,  etc.,  Co.  v.  Kaufman,  189  Fed. 
215. 

[a]  Ooaatrnction  of  atatnta.— 
"The  act  however  construed,  does 
not  mean  that  ordinary  posters  are 
not  good  enough  to  be  considered 
within  its  scope.  The  antithesis  to 
'Illustrations  or  works  connected 
with  the  flne  arts'  Is  not  works  of 
little  merit  or  of  humbJe  degree,  or 
Illustrations  addressed  to  the  less 
educated  classes;  It  is  'prints  or 
labels  designed  "to  be  used  for  any 
other  articles  of  manufacture.'  Cer- 
tainly works  are  not  the  less  con- 
nected with  the  flne  arts  because 
their  pictorial  quality  attracts  the 
crowd  and  therefore  gives  them  a 
real  use— if  use  means  to  Increase 
trade  and  to  help  to  make  money. 
A  picture  la  none  the  less  a  picture 
.and  none  the  less  a  subject  of  copy- 
right that  It  is  used  for  an  adver- 
tisement. And  if  pictures  may  be 
used  to  advertise  soap,  or  the  the- 
atre, or  monthly  magazines,  as  they 
are,  they  may  be  used  to  advertise  a 
circus.  Of  course,  the  ballet  is  as 
legitimate  a  subject  for  Illustration 
as  any  other.  A  rule  cannot  be  laid 
down  that  would  excommunicate  the 
paintings  of  Degas."  Blelstein  v. 
Donaldson  Llth.  Co.,  188  U.  S.  239, 
2S1.  23  SCt  298,  47  L.  ed.  460  [rev 
104  Fed.   993,  44  CCA  296]. 


[b]  XUaatxattona  not  ooaaaated 
with  lla*  Mrtai— "The  protection  of 
the  law  la  not  conflned  to  pictorial 
Illustrations  known  as  works  of  flne 
arts.  This  was  not  so  even  under 
the  preceding  act.  In  the  case  of 
Bleisteln  v.  Donaldson  Llth.  Co.,  188 
U.  S.  239,  23  SCt  298,  47  L.  ed.  460, 
Justice  Holmes,  delivering  the  opin- 
ion of  the  court,  said:  ^e  see  no 
reason  for  taking  the  words  con- 
nected wlt)i  "the  One  arts"  as  quali- 
fying anything  except  the  wonl 
"works,"  but  it  would  not  change  our 
decision  if  we^  should  assume  fur- 
ther that  they  also  qualifled  "plo- 
torlal  Illustrations,"  as  the  defend- 
ant contends.'  If  there  is  any  Umi«. 
tatlon  whatever  to  this  term,  ft  muat 
be  found  in  the  words  of  the  CoxiC- 
stitutlon  confining  pictorial  illustra- 
tion to  the  'useful  arts.' "  National 
Cloak,  etc.,  Co.  v.  Kaufman,  189  Red. 
215,  2 IS.  But  see  Royal  Sales  Co. 
V.  Gaynor,  164  Fed.  207,  209  (where- 
Ward,  J.,  uses  the  phrase  "connected 
with  the  flne  arts'  to  qualify  "pic- 
torial illustrations"  as  subjects  of 
copyright);  J.  L.  Mott  Iron  "Worka 
V.  Clow,  72  Fed.  168  [afC  82  Fed.  318, 
27  CCA  250]  (where  Grosacup.  -J, 
held  Illustrations  in  an  advertls»- 
ment  not  copyrightable  because -not 
connected  with  the  flne  arts). 

[c]  OtamnoUthogxapUo  advartlB*- 
maata  «f  a  olxeas,  portraying  a  bal-- 
let,  a  number  of  persona  performing 
on  bicycles    and  groups  of  men  aM 
women    whitened   to   represent   stat- 
ues,   are    proper    subjects    of    copy-- 
right     as     'Iplctorial     lUustraUons." - 
Bleisteln  v.  Donaldson  Llth.-  do.,  188 
U.   S.    239,   33    SCt   298,  47    L.   ed.  480 
[rev  104  Fed.  993.  44  CCA  296]. 

63.  Ste<^er  Llth.  Co.  v.  Dnnstoa 
Llth.  Co.,  233  Fed.  601;  28  Op.  At^.- 
Gen.  116;  Copyright  Office  Bui.  No.' 
14  p  40.     See  also  Infra  i  141.  '  - 

64.  Rosenbach  v.  Dreyfuss,  2  Fed. 
217. 

[a]  Fatten  prints  of  balloona 
with  directions  and  cutting  lines,  de-' 
signed  to  be  cut  up  and  made  into 
the  physical  articles,  are  not  copy- 
rightable as  prints.  Rosenbach  v. 
Dreyfuss,  2  Fed.  217. 

[b]  BoUxoad  tiokat. — "The  ticket 
Is  certainly  not  a  map,  chart  or 
musical  composition,  ooF  is  it  a  print 
or  engraving,  within  the  meaning  of 
the  section,  although  It  may  be 
printed  or  en^aved."  Griflin  y. 
Kingston,  etc.,  R.  Co.,  17  Ont.  660, 
664. 

[c]  notnxaa  pzlntad  la  ■nooeaalva 
ooloxa  from  metal  vlates,  from  which 
plates  part  of  the  metal  has  been 
cut  out  so  as  to  .  leave  portions 
thereof  In  relief,  are  within  the  copy- 
right law.    Hills  V.  Hoover,  136  Fed. 
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ohromolithog^ph/*  even  though  the  pictures  are 
drawn  from  life.  The  word  "illustrations"  does 
not  mean  that  the  pictures  must  illustrate  the  text 
of  a  book.*^  A  design  for  playing  cards  has  been 
deemed  a  print."  A  mere  pattern  print  is  not  a 
copyrightable  "print"  within  the  statute;™  neither 
is  a  photograph.™  An  engraving  reproducing  an 
existing  work  of  art  is  itself  copyrightable." 

In  England  engravings,  cuts,  prints,  and  pictorial 
illustrations  are  and  long  have  been  copyrightable." 
The  act  of  1911  provides  that  ' '  artistic  work ' '  shall 
include  "engravings,"  and  that  the  latter  term 
shall  include  "etchings,  lithographs,  wood-cuts, 
prints,  and  other  similar  works,  not  being  photo- 
graphs."" 

[(  120]  12.  Motion  Pictnres^*— a.  In  General 
In  the  United  States,  neither  the  act  of  1909,  nor 
any  prior  act,  made  any  mention  of  motion  pic- 
tures, although,  as  has  been  seen,  motion  picture 
SAiB  were  copyrightable  as  photographs.'* 

In  Bngland,  under  the  former  law,  cinematograph 
films   were   entitled  to  protection  like   any  other 


photograph."  By  the  Copyright  Act  of  Idll  it  is 
provided  that,  in  the  case  of  a  literary  or  dramatic 
work,  "copyright"  shall  include  the  sole  right 
to  make  any  "cinematograph  film,  or  other  con- 
trivance by  means  of  which  the  work  may  be 
mechanically  performed  or  delivered,""  and 
"cinematography"  is  defined  as  including  any 
work  "produced  by  any  process  analogous  to 
cinematography. "  " 

[$  121]  b.  Motion  Picture  PhotoplayB.  By  the 
act  of  1912,  amending  the  act  of  1909,'°  congress 
specifically  authorized  the  copyrighting  of  "motion 
picture  photoplays ' '  as  such,"  either  as  a  published 
or  as  an  unpublished  work.*'  The  scenario  and  the 
photoplay  made  therefore  may  be  copyrighted  sepa- 
rately.** A  photoplay  founded  on  a  novel  ia  a 
dramatization  of  the  novel  and  may  be  copy- 
righted.** 

[$  122]  c.  Motion  Pictures  Other  Than  Pboto- 
plays.  "Motion  pictures  other  than  photoplays" 
were  specifically  authorized  to  be  copyrighted  as 
such  by  the  amendment  of  1912,**  even  when  nn- 


701;   Hills  V.  AuBtrich,  120  Fed.   862. 

65.  BlelBteln  v.  Donaldson  Ltth. 
Co..  188  U.  S.  239,  23  SCt  298.  47  L. 
ad.  460  [rev  101  Fed.  993,  44  CCA 
tWl;  De  Jonge  v.  BreukGr.  etc..  Co., 
182  Fed.  150  faff  191  Fed.  35,  111 
CCA  5«7  f235  U.  S.  SS,  SB  SCt  6,  59 
L<.  ed.  113)]  (reproduction  of  piiint- 
Intr  'or  use  as  cover  for  holidaiy 
goods  may  be  either  coiiyrlRhted  or 
entered  In  patent  office  k  YueriRllnB 
v.  Schile,  12  Fed.  97.  20  JiiinKshL  452. 
But  see  H1I13  v.  Hoover,  136  Fed.  701 
(where,  following  Hills  v.  Austrlch, 
180  Fed.  882,  'prints"  are  dlstln- 
Kulshed  from  "chromos"  In  respect 
to  the  application  of  the  domestic 
manufacturing  clause). 

OB.  Blelsteln  v.  Donaldson  Lith. 
Co..  188  U.  0.  239,  23  SCt  298,  47  L. 
ed.    460   (rev   104   Fed.    993,   44   CCA 

07.  Blelsteln  v.  Donaldson'  Uth. 
Co.,  188  U.  S.  239,  23  SCt  298,  47  L. 
^L  460  [rev  104  Fed.  993,  44  CCA 
896). 

*^hese  chromolithographs  are  "pic- 
torial Illustrations.'  "The  word  'Illus- 
trations' does  not  mean  that  they 
must  Illustrate  the .  text  of  a  book, 
and  that  the  etchings  of  Rembrandt 
or  Stelnla'B  engraving  of  the  Ma- 
donna di  San  Slsto  could  not  be  pro- 
tected to-day  If  any  man  were  able 
to  produce  them."  '  Blelsteln  v.  Don- 
aldson Iiith.   Co..  supra. 

08.  Richardson  v.  MlUer,  20  F. 
Caa.  No.  11,791  (where  It  waB  held 
that  a  design  for  playing  cards  was 
oopyrightable). 

(a1  The  Bovdtr  of  a  Atmlgn  may 
consist  In  the  form,  outline,  or  group- 
ing, or  In  the  use,  combination,  ar- 
rangement, or  harmony,  of  colors,  or 
the  combination  of  some  or  all  of 
these  attributes.  Richardson  v.  Mil- 
ler.  20  P.  Cas.   No.   11.791; 

69.  Rosenbach  v.  Dreyfuss,  2  Fed. 
217.  C!ompare  Drury  v.  Swing.  7 
F.  Cas.  No.  4.09S,  1  Bond  540  (where 
tt  was  held  that  a  dress  pattern 
might  be  copyrighted  as  a  print  or 
chart). 

7a  Wood  v.  Abbott,  30  F.  Cas. 
Ko.  17,938.  6  Blatchf.  326.  See  also 
supra  S  118. 

n.     Lucas  V.  (^oke,  18  C!h.  D.  872. 

n.  Newton  v.  Cowe,  4  Blng.  284, 
18  act.  482,  130  Reprint  769.  See 
Blackwell  v.  Harper.  2  Atk.  98,  26 
Reprint  468  (holding  that  the  act  is 
not  confined  to  works  of  invention 
only,  but  means  the  designing  or  en- 
graving of  anything  that  is  already 
in  nature). 

73.  St.  1  &  2  Qeo.  V  c  46  {|  1,  36. 
'  74.  Xiiflrlaf«m*a.t  ttj  see  Infra 
I  317. 

75.     But  see  infra  ||  121,  122. 

78.    See    supra    |     118    text    and 


notes  61,  62. 

Inf  Tiagnaant  of  photograpblo  copy- 
xlAt  see  infra  i  328. 

77.  Barker  Motion  Photography, 
Ltd.  V.  Hutton  &  Co.,  Ltd.,  28  T.  L.  R. 
496.     See  also  supra  t  118. 

78.  St  1  &  2  Geo.V  c  46  I  1  (2). 
78.     St.  1  &  2  Geo.  V  c  46  S  SB  (D- 

80.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1075  c  820  |  6),  as  amended 
by  Act  Aug.  24,  1912  (37  U.  S.  St.  at 
L.  488). 

81.  Klein  V.  Beach,  288  Fed.  240 
[an  289  Fed.  108,  161  CCA  ,282]; 
Photo-Drama  Motion  Picture  Co.  v. 
Social  Uplift  Film  Corp.,  220  Fed. 
448,  137  CCA  42;  Universal  Film  Mfg. 
(3o.  v.  Copperman,  218  Fed.  577,  134 
CCA  305  [art  212  Fed.  301];  Universal 
Film  Mfg.  Co.  V.  Copperman,  212  Fed. 
301  [aft  218  Fed.  677,  134  CCA  306]. 

82.  Act  March  4,  1909  (35  U.  S. 
St  at  L  1076  c  320  i  11),  as  amended 
by  Act  Aug.  24,  1912  (37  U.  S.  St  at 
L.  488). 

[a]  Oonrtrnetlon  of  aaneBdiiMBt.— 
"It  is  said  that  the  efTect  of  this 
amendment  is  to  add  to  the  list  of 
things  that  may  be  copyrighted  with- 
out any  reference  to  publication,  so 
that  under  section  11,  as  it  now 
stands,  a  photo  play  may  be  copy- 
righted without  publication,  and  It 
may  also  be  copyrighted  after  pub- 
lication. I  am  not  prepared  to  ad- 
mit that  section  11  has  any  such 
meaning.  It  is  not  believed  that  the 
phrase,  'works  of  an  author,  of  which 
copies  are  not  reproduced  for  sale,' 
was  Intended  to  modify  any  other 
nouns  except  'lecture,'  'dramatic  com- 
position,' and  'musical  composition.' 
To  speak  of  a  photograph  as  the 
work  of  an  author  of  which  copies 
are  not  reproduced  for  sale  is  ab- 
surd. But  In  order  to  maintain  the 
argument  as  to  two  kinds  of  copy- 
right it  must  be  asserted  that  a 
photograph  or  a  drawing  or  a  work 
of  art  or  a  motion  picture  or  a  photo 
play  may  be  copyrighted  at  any  time 
without  reference  to  the  use  made  of 
it  provided  only  that  'copies  are  not 
reproduced  for  sale.''  In  my  opinion 
It  Is  still  true  that  all  the  articles 
enumerated  in  section  11  can  only  be 
protected  on  publication  by  affixing 
the  nollc3  of  copyright  required  by 
this  act  so  that,  no  matter  whether 
an  article  be  enumerated  In  section 
11  or  not.  the  inquiry  Is  still  import- 
ant, when  it  was  published,  and.  If  it 
was  published  before  copyright  reg- 
istered, then  the  copyright  sought  is 
Invalidated."  Universal  Film  Mfg. 
Co.  v.  Ckjpperman,  212  Fed.  301,  303 
[aff  218  Fed.  677,  134  CCA  306]. 

83.  Klein  v.  Beach.  232  Fed.  240 
[aff  239  Fed.  108,  151  CCA  2821;  Uni- 


versal Film  Mfg.  Co.  V.  Coppemtan. 
218  Fed.  577,  134  CCA  306  [aff  212 
Fed.  8011;  Photo-Drama  Motion  Pic- 
ture Co.  V.  Social  Uplift  Film  Corp, 
213  Fed.  874  [all  820  Fed.  448.  137 
CCA  421. 

[a]  Xotloa  picture  pbotoplay 
Aram  dranu. — The  copyright  or  a 
motion  picture  photoplay  made  from 
an  unpublished  drama  does  not  con- 
stitute a  copyright  of  the  original 
drama.  O'Neill  v.  Oeneral  Film  Co„ 
171  App.  DIv.  864,  167  NTS  1028. 

[b]  ■apomttoB  of  vailona  zicbta. 
— "It  was  undoubtedly  held  In  Kalem 
Co.  v.  Harper,  222  U.  S.  66.  82  SCt  20. 
66  L.  ed.  92,  AnnCa8l913A  1286.  that 
the  owner  of  dramatic  rights  might 
forbid  their  dramatic  representation 
by  moving  pictures,  and  to  the 
present  time  the  only  right  to  pro- 
tect moving  pictures  arises  from  the 
words  'dramatic*  or  'drama.'  Thus, 
the  statutory  right  to  protect  against 
the  making  of  a  moving:  picture 
scenario  from  a  book  stIU  arises  from 
section  1,  snbd.  'b,'  and  the  statutory 
right  to  protect  against  Infringement 
of  the  scenario  arises  from  section  1, 
subd.  'd.'  Yet  the  proceedings,  for 
registration  of  the  moving  picture 
play  are  now  specifically  controlled 
by  sections  6  and  11  of  the  amend- 
ment of  1912,  and  it  appears  that  it 
is  one  thing  to  secure  the  copyright 
upon  a  drama  proper  and  another  to 
secure  it  on  a  moving  picture  play. 
A  man  having  general  statutory, 
dramatic  rights  like  KauSman  might 
make  a  play  and  perform  It  under  his 
common-law  rights  without  publica- 
tion, or  he  might  copyright  the  play, 
and  he  would  still  not  have  copy- 
righted or  published  his  moving  pic- 
ture rights.  If  he  wrote  such  a 
scenario  and  made  his  film,  he  could 
get  a  separate  copyright  upon  that 
Of  course,  he  oonld  sell  his  statutory 
or  common-law  copyright  of  the  pl^ 
and  keep  the  moving  picture  copy- 
right or  he  could  sell  each.  It 
seems  to  me  clear  that  If  he  could 
do  this,  he  could  sell  sepcu'ately  the 
right  to  dramatise  and  the  right  to 
moke  a  moving  picture  play,  dividing 
his  statutory  dramatizing  rights,  and 
thus  giving  each  assignee  the  right 
when  he  had  exercised  those  rights 
to  get  his  own  copyright  for  a  drama, 
or  for  a  moving  picture  show." 
Photo-Drama  Motion  Picture  Co.  v. 
Social  Uplift  Film  Corp..  818  Fed. 
374.  377  [aff  220  Fed.  448.  137  CCA 
42]. 

84.  O'Neill  V.  Oeneral  Film  C!o.. 
171  App.  Div.  864,  167  NTS  1028  [aff 
162   NTS   699]. 

85.  Act  March  4.  1909  (36  V.  S. 
I  St.  at  L.  1076  c  820  |  6),  as  amended 
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published."  This  pioviiion  seems  broad  enough  to 
include  motion  pictures  not  produced  by  .a  photo- 
graphic process,  although  perhaps  it  was  only  in- 
tended to  draw  a  distinction  between  dramatic  and 
nondramatio  films,  such  as  exists  under  the  English 
statute." 

[$  123]  13.  MMhanical  Dttncaa;  Mmic  Solli, 
Becorda,  Etc.  In  the  United  States,  prior  to  the 
act  of  1909,  perforated  music  rolls,  phonograph  discs 
or  eylinders,^  or  other  like  devices  for  the  meohani- 
cal  reproduction  of  sound  were  not  within  the  pro- 
tection of  the  copyright  laws,^  and  did  not  even 
infringe  protected  works  which  they  were  the  means 
of  audibly  reproducing.**  The  act  of  1909  plainly 
makes  such  mechanical  devices,  if  unauthorizied,  in- 
fringements of  copyrighted  dramatic  and  musical 
works  which  they  serve  to  roproduce.*"  But  it  is 
not  so  clear  whether  or  not  this  act  has  made  such 
devices  themselves  capable  of  copyright,  and  they 
do  not  fall  within  any  of  the  specified  thirteen 
classes  of  copyrightable  subject  matter  unless  they 
may  be  termed  dramatic  or  musical  compositions/' 
Of  course,  they  are  now  indirectly  protected  through 
the  (sopyright  on  the  composition  reproduced  by 
them.*^  It  is  possible,  however,  that  such  devices 


are  themselves  now  copyrightable  as  dramatic,**  or 
musical,"  compositions,  as  the  case  may  be,  pro- 
vided they  are  not  themselves  piracies.''  There  is 
no  requirement  in  the  statute  that  such  compositions 
shall  be  first  copvrighted  in  ordinary  printed  or 
manuscript  form,  unless  such  requirement  is  im- 
plied in  the  constitutional  word  "writings,""  con- 
strued as  meaning  a  visible  exprossion  of  an  .au- 
thor's concept.**  Copyright  in  such  a  record  is 
analogous  to  copyright  in  an  adaptation  or  other 
version  of  an  existing  work**  which  the  statute  ex- 
pressly declares  may  be  copyrighted  as  a  new  work.* 
Intellectual  labor,  skill,  and  individuality  enter  into 
the  preparation  of  such  rocords,  and  they  would 
seem  to  be  within  the  description  of  "the  writings 
of  an  author;"  if  so,  they  are  copyrightable.* 

In  England  it  is  specifically  provided  that  copy- 
right shall  subsist  in  records,  perforated  rolls,  and 
other  contrivances  by  means  of  which  sounds  may 
be  mechanically  reproduced,  in  like  manner  as  u 
such  contrivances  were  musical  works.*  Under  prior 
statutes  such  devices  were  not  copyrightable  as 
"books"  which  by  statutory  definition  included  a 
"sheet  of  music."* 

[$  1241    14.  Axttdeg  Designed  for  Fhyrieal  Um. 


by  Act  Auk.  14,  191S  <tT  U.  S.  St.  at 
L.  48S). 

86.  Act  March  4.  180t  (86  U.  S. 
St.  at  Li.  10TB  c  820  6),  as  amended 
by  Act  Ajig.  24,  1912  (27  U.  S.  St  at 
Lu  488).  ' 

87.  St  1  *  3  Geo.  V  c  48  i  35(1) 
(where  it  Is  provided  that  the  phrase 
"dramatic  work"  shall  Include  "any 
cinematograph  production  where  the 
amuigement  or  acting  form  or  the 
combination  of  Incidents  represented 
Cive  the  work  an  original  char- 
acter"). 

[a]  a— oaa  for  dlaUnotloa.— "No 
doubt  there  la  a  logical  principle 
underlying  the  distinction  between  a 
dramatic  and  a  non-dramatic  film — 
the  former  is  the  result  of  an  in- 
tellectual etTort  combined  with  tech- 
nical skill:  to  produce  the  latter  only 
the  technical  skill  is  needed.  The 
former  48  therefore  given  by  the  Act 
a  higher  degree  of  protection  aa  a 
dramatic  work,  the  latter  a  lower  de- 
gree of  protection  as  a  photographic 
work.  At  the  same  time  it  is  thought 
that  logic  might  in  this  case  have 
been  sacrificed  to  convenience,  and 
the  distinction  certainly  seems  likely 
to  give  rise  to  dlfflcultles  in  some 
cases,  particularly  as  the  dividing 
line  between  a  dramatic  and  non- 
dramatic  film  may  not  always  be 
easy  to  draw."  Copinger  Copyright 
(6th  ed)  p  261. 

SB.  White-Smith  Music  Pub.  (}o.  v. 
Apollo  Co..  209  U.  3.  1,  28  SCt  319.  52 
L.  ed.  666,  14  AnnCas  S28;  Kennedy 
v.  McTammany,  S3  Fed.  584  [app 
dism  146  U.  S.  643  mem,  18  SCt  983 
mem,  36  I,,  ed.  85}  mem]. 

89.  See  Infra  {  322. 

90.  See  infra  il  822,  828. 
81.     See  supra  i  90. 

98.     See  infra  f  322. 

[a]  Sadiract  pcotaetloa^.— "While, 
under  the  provisions  of  the  copyright 
law,  such  music  rolls  or  records  are 
not  strictly  matters  of  copyright,. 
Congress  in  passing  the  enactment 
evidently  intended  to  protect  copy- 
right proprietors  In  their  right  to 
their  productions,  and  to  give  them 
an  exclusive  right  to  print,  publish, 
and  vend  the  same.  If  the  copy- 
righted work  be  a  musical  composi- 
tion, the  owner,  under  the  provisions 
of.  the  statute,  after  complying  tnere- 
with,  has  the  exclusive  right  to  per- 
form It  publicly  for  proflt,  and  may, 
if  he  chooses  so  to  do,  make  'an 
arrangement  or  setting*  of  the 
musical  composition,  published  or 
copyrighted  sjTter  the  passage  of  the 
act  for  mechanical  reproduction.  In 
this  manner  the  copyright  owner  re- 


tains control  of  the  rl^t  to  manu- 
facture music  rolls,  and  the 
mechanical  reproduction  of  such 
music  or  composition  Is  optional  with 
him,"  Aeolian  Ck>.  v.  Royal  Music 
Roll  0„  198  Fed.  926.  927. 

88.  Act  March  4,  1909  (86  V.  8. 
St  at  L,.  lOTS  c  320  I  1(d)). 

ra]  The  Btatsta  nrOvUlM  that  the 
owner  of  a  dramatic  copyright  shall 
have  the  exclusive  right:  To  per- 
form or  represent  the  copyrighted 
work  publicly  if  it  be  a  drama  or,  if 
it  be  a  dramatic  work  and  not  repro- 
duced in  copies  for  sale,  to  vend 
any  manuscript  or  any  record  what- 
soever thereof;  to  make  or  to  pro- 
cure the  making  of  any  transcription 
or  record  thereof  by  or  from  which. 
In  whole  or  in  part,  it  may  in  any 
manner  or  by  any  method  be  ex- 
hibited, performed,  represented,  pro- 
duced, or  reproduced;  and  to  exhibit, 
perform,  represent,  produce,  or  repro- 
duce it  in  any  manner  or  by  any 
method  whatsoever."  Act  March  I, 
1909  (35  tr.  S.  St  at  L.  1075  c  820 
I  1(d)). 

94.  Act  March  4,  1909  (85  U.  S. 
St  at  L.  1076  c  320  {  1(e)). 

[a]  Tha  statute  wovUm  that  the 
owner  of  the  copyright  In  a  musical 
composition  shall  have  the  exclusive 
right:  "(a)  To  print  reprint  pub- 
lish, copy,  and  vend  the  copyrighted 
work  .  .  .  (e)  To  perform  the 
copyrighted  work  publicly  for  proflt 
if  it  be  a  musical  composition  and 
for  the  purpose  of  public  perform- 
ance for  profit:  and  for  the  purposes 
set  forth  in  subsection  (a)  hereof,  to 
make  any  arrangement  or  setting  of 
it  or  of  the  melody  of  it  in  any  sys- 
tem .of  notation  or  any  form  of  rec- 
ord in  which  the  thought  of  an  au- 
thor may  bo  recorded  and  from  which 
It  may  be  read  or  reproduced."  Act 
March  4.  1809  (85  U.  S.  St  at  L.  1076 
c  320   i  1(a),  (e)). 

96.  See  supra  (  91. 

98,  Congress  was  not .  concerned 
"in  the  particular  mett)od  by  which 
the  author  should  impart  his  Ideas 
to  the  public."  Per  Fowler  In  28 
Op.  Atty.-Gen.  266,  269  (holding  thilt 
typewritten  books  may  be  copy- 
righted). 

[a]  Priittlaf  not  ssoMaary. — 8 
Anne  c  19  did  not  impose  on  authors, 
as  a  condition  precedent  to  their  de- 
riving any  benefit  under  it  that  the 
composition  should  be  first  printed. 
White  v.  Qeroch,  2  B.  &  Aid.  298,  106 
Reprint  376,  1  Chit  24,  18  ECL  28. 

97.  See  supra  I   86. 

98.  White-Smith  Music  Pub.  Co. 
V.  Apollo  Co.,   139  Fed.  427,  430  [aflT 


147  Fed.  326.  77  CCA  368  (afT  209 
U.  S.  1.  28  SCt  819.  62  I.,,  ed.  668,  14 
AnnCas  628)]  (where  It  is  said:  "The 
Yneaning  of  the  word  Vrltlnga,'  as 
employed  in  the,  Constitution,  haa 
been  expressly  defined  In  Burrovs- 
Oiles  Lfth.  Co.  V.  Barony,  111  V.  B. 
SS,  4  SCt  279,  28  L.  ed.  349,  to  inetwle 
'all   forms  of  writing,  printing:  an- 

frraving,  etching,  etc.,  by  which  th« 
deas  In  the  mind  of  the  author  are 
given  visible  expression.'  The  re- 
stricted definition  of  the  word  Vrft- 
Ings'  does  not  it  Is  thought,  permit 
the  Inclusion  In  section  4952  of  the 
Revised  Statutes  [U.  S.  Comp.  St 
1901,  p.  3406]  of  a  musical  concep- 
tion, or  the  inclusion  of  collated 
musical  sounds  or  expressions  of  a 
musical  composition.  The  words  of 
the  statute  have  reference  to  the 
tangible  oMect  that  appeals  to  the 
sense  of  sight,  and  that  which  is  sus- 
ceptible of  heing  reproduced  by  print- 
ing, copying,  publishing,  etc."). 

[a]  FhoaograpUo  reoord  of  aoar 
■■  "  s]ia««  of  stwrto." — A  phonograph 
record  of  a  song  reproducing  both 
wot-ds  and  music  is  not  a  "sheet  of 
music,"  and  therefore  not  '%  book" 
within  I  2  of  the  Copyright  Act  of 
1842.  Newmark  v.  National  Phono- 
graph Co.,  Ltd.,   61    Sol.   J.   412. 

89.  Copinger  Copyrl^t  (6th  ed) 
p  278. 

1.  Act  March  4,  1909  (3S  U.  8.  St 
at  t,.  107S  c  320  (  6).    See  supra  I  86. 

S.  See  supra  i|  85,  90.  See  also 
Aeolian  Co.  v.  Royal  Music  Roll  CJo., 
196  Fed.  926  (where,  although  it  is 
said  that  music  rolls  or  records  are 
not  directly  copyrightable,  licensed 
rolls  were  protected  against  copying 
by  othters  under  the  statutory  com- 
pulsory license,  on  the  ground  that 
others  had  no  right  to  appropriate 
the  skill  and  labor  of  the  original 
maker  of  the  roll  or  record.  The 
equity  of  this  is  manifest  but  it  is  a 
little  difficult  to  see  how  defend- 
ant Infringed  the  musical  copyright, 
which  was  the  ground  of  the  de- 
cision, as  defendant  had  a  statutory 
right  to  make  records  to  mechan- 
ically reproduce  such  music,  and  It 
la  also  dlfflcult  to  see  how  the 
musical  copyright  protected  the  skill 
of  the  licensee). 

8.     Copyright  Act  1911  (1  ft  3  Qeo. 


V  c  46  i  19(1));  Monckton  v.  Path6 
Freres  Pathephone,  Ltd.  [1914]  1  K. 
B.     395-     Chappell     &     Co.,     Ltd.     v. 


Columbia  Oraphophone  Co!,   [1914]  2 
Ch.  746. 

4.  Boosey  V.  Whight,  [19O0]  1  Cti. 
122.  2  BRC  86;  Newmark  v.  National 
Phonograph  Co.,  Ltd.,  61  Sol.  J.  413. 
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Except,  perhaps,  such  devices  as  perforated  music 
rolls,  disc  and  cylinder  records,  for  the  mechanical 
reproduction  of  dramatic  and  musical  compositions,' 
articles  designed  for  physical  use  rather  than  to 
convey  information  or  intellectual  conceptions  are 
not  copyrightable,*  and  must  be  protected,  if  at  all, 
under  the  patent  laws/  This  rule  has  been  applied 
tjO- indexed  letter  files,*  card  index  cards,*  score 
cards,"  railway  tickets,**  paper  cut-outs  for  making 
articles,"  and  other  devices.** 
.  t$  125]  15.  Oovenunent  Fnblicatioiu.  In  the 
United  States  the  act  of  1909  expressly  provides 
that  no  copjrright  shall  subsist  in  "any  publication 
of  the  United  States  Government,  or  any  reprint, 
iik  whole  or  in  part  thereof."  "  But  the  publication 
of  copyright  matter  by  the  government,  either  sepa- 
rately or  in  a  public  document,  does  not  cause  any 
abridgement  or  annulment  of  such  copyright  or  au- 
thorize any  use  of  such  matter,  without  the  consent 
of  the  copyright  owner." 
In  England  the  crown  has  copyright  in  govern- 


ment publications,  but  does  not  always  enforce  it.** 
[$126]  16.  Official  Lett«n  and  DocmnentB.  The 
author  or  proprietor  may  obtain  a  copyright  in  offi- 
cial letters  and  documents,  if  their  publication  is 
not  contrary  to  public  policy;*'  but  such  right  is 
subject  to  that  of  the  government  to  publish  such 
documents  when  the  public  survioe  renders  it  neccs- 
sary." 

[$  127]  17.  TransUtiona.**  Translations  from  a 
foreign  language  are  original  works  within  the 
meaning  of  the  copyright  law,  and  may  be  copy- 
righted?* If  the  question  was  ever  doubtful,  the 
doubt  has  been  removed  by  express  statutory  enact- 
ment that  translations  shall  be  regarded  as  new 
works  subject  to  copyright.** 

[(  128]  18.  Market  Qnotationa  and  Nvm  Items. 
Market  quotations  and  news  items  transmitted  by 
tele^fraph  and  printed  on  "tickers"  are  not  the 
subject  of  statutory  copyright."  But  the  sjrstem 
and  business  of  furnishing  such  telegraphic  news 
service  may  constitute  property  which  will  be  pro- 


5.    See  supra  I  123. 

e.     Amberg  Pile,  etc,  Co.  v.  Smith, 

82  Fed.  314.  315.  27  CCA  246  [aff  78 
Fed.  479];  Llbraco.  Ltd.  v.  Shaw 
Walker.  Ltd..  S8  Sol.  J.  48. 

"The  copyright  law  embraces  those 
thlnm  that  are  -printed  and  published 
for  Taformation,  and  not  for  use  In 
themselves."  Amberg  FllA,  etc.,  C«. 
T.  Smith,  supra. 

(a]  n«  Mat.— "The  character  of 
what  Is  published  Is  the  test  of  copy- 
right If  what  is  published  is  not 
separately  published,  is  not  a  pub- 
lication complete  in  itself,  but  is 
only  a  direction  on  a  tool  or  machine, 
to  oe  understood  and  used  with  it, 
■uoh  direction  cannot,  in  my  opinion, 
be  severed  from  the  tool  or  machine 
«f  which  it  is  really  part,  and  can- 
not be  monopolized  by  its  Inventor 
qnder  the  copyright  act."  Hollin- 
rake  v.  Truswell,  [18»4]  8  Ch.  420, 
42S  (per  Lindtey.  J.). 

T.    Amberg  File,  etc.,  Co.  ▼.  Smith. 

83  Fed.  314.  27  CCA  246  [aff  78  Fed. 
479];  Holllnrake  v.  Truswell,  [1894] 
*  Gh.  420.    See  Patents  [30  Cyc  808]. 

tL  Amberg  File,  etc.,  Co.  v.  Smith. 
82  Fed.  814,  27  CCA  846  [aft  78  Fed. 
4791. 

B.  Holllnrake  v.  Truswell.  [1894] 
8  Ch.  420;  Libraoo,  Ltd.  v.  Shaw 
Walker,  Ltd.,  58  Sol.  J.  48  (holding 
that  cards  adapted  for  use  in  a  card 
ln<tez  system,  which  of  themselves 
Convey  no  meaning  or  information, 
are  not  copyrightable). 

lOu  Page  V.  Wlsden,  20  L.  T.  Rep. 
N.  8.  435,  436  (where  a  line  in  a  scor- 
ing sheet  with  the  words  "runs  at  the 
^Tl  of  each  wicket"  was  held  not 
capable  of  copyright,  a  particular 
mode  of  ruling  a  book  not  constitut- 
ing an  object  of  copyright). 

11.  Oriffin  V.  Kingston,  etc.,  R.  Co., 
17  Ont.  660  (applying  rule  as  to 
score  cards  to  railway  tickets). 

'  18.  Rosenbach  v.  Dreyfuss,  2  Fed. 
217  .(where  it  was  held  that  prints 
or  balloons  and  hanging  baskets,  with 
printing  on  them  for  embroidery  and 
cutting  lines,  showing  how  the  paper 
itiay  be  cut  and  Joined  to  make  the 
different  parts  fit  together,  and  not 
intended  as  a  mere  pictorial  repre- 
sentation of  something,  are  not  copy- 
rlghtahle);  Holllnrake  v.  Truswell, 
{1894]  8  Ch.  420  (cardboard  pattern 
alee've). 

.  1&  Royal  Sales  Co.  v.  Qaynor.  164 
ttad.  207.  See  also  supra  {  101. 
■,"No  copyright  exists  In  toys, 
games,  dolls,  advertising  novelties, 
Tnstt^ments  or  tools  of  any  kind, 
glassware,  embroideries,  garments, 
Taces,  woven  fabrics,  or  any  similar 
articles."  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  IB)  rule 
12. 


[a]  Blank  aoooimt  books  are  not 
the  subject  of  a  copyright.  Baker  v. 
Selden,  101  U.  S.  99,  25  L.  ed.  841: 
Qrlffln  V.  Kingston,  etc.,  R.  Co.,  17 
Ont.  660,   666. 

[b]  A  campaln  badge  in  tha  fonu 
of  a  monogntm  is  not  copyrightable, 
and  must  oe  protected,  if  at  all,  by 
a  design  patent.  Royal  Sales  Co.  v. 
Oaynor,  164  Fed.  207. 

fcl  Aa  aUnun  for  holding  photo- 
gXKsfhB,  with  pictorial  borders  con- 
taining views  of  castles  with  short 
descriptions  attached,  is  not  a  "book" 
within  5.&  6  Vict,  c  45  i  1,  so  as  to 
be  capable  of  obtaining  copyright  for 
the  contents.  Schdve  v.  Schmlncke, 
83  Ch.  D.  646. 

[d]  Mractioiis  oa  a  davlo*  or 
m«aauxing  amaratna,  useful  only  in 
connection  with  that  apparatus,  are 
not  such  a  literary  production  as  is 
subject  to  copyright.  Holllnrake  v. 
Truswell.  [1894]  3  Ch.  420,  424 
(where  Herschell,  L.  C  said:  "What 
the  Plaintiff  has  sought  to  protect 
under  the  Act  for  the  protection  of 
literary  productions  is  not  a  literary 
production,  but  an  apparatus  for  the 
use  of  which  certain  words  and  fig- 
ures must  necessarily  be  inscribed 
upon  it.  It  is  quite  true  that,  not- 
withstanding the  words  of  the  pre- 
amble, the  protection  of  copyright 
may  be  obtained  for  works  which 
cannot  be  said,  in  the  ordinary  sense 
of  the  term  to  have  literary  merit. 
.  .  .  But  there  is,  as  I  have  pointed 
out,  a  marked  distinction  between 
these  and  the  claim  of  protection  un- 
der the  Copyright  Act  for  words  and 
figures  inscribed  on  and  necessarily 
forming  part  of  an  apparatus-  or 
tool"). 

14.  Act  March  4,  1909  (86  St  at  L. 
1076  c  820  1  7);  Du  Puy  v.  Post  Tele- 
gram Co.,  210  Fed.  883,  127  CCA  493^ 
Woodman  v.  Lydlard-Peterson  Co., 
192  Fed.  67  [aff  204  Fed.  921,  123  CCA 
243,  and  reh  den  20,6  Fed.  906,  126 
CCA  434]    (government  map). 

U.  Act  March  4,  1909  (86  IT.  S. 
St  at  L.  1075  c  J20  9  7). 

[a]  Puipose  of  statute.— "Section 
7  was  inserted  for  the  reason  that 
the  Government  often  desires  to 
make  use  in  its  publications  of  copy- 
righted material,  with  the  consent  of 
the  owner  of  the  copyright,  and  It 
has  been  regarded  heretofore  as 
necessary  to  pass  a  special  act  every 
time  this  was  done,  providing  that 
such  use  by  the  Government  should 
not  be  taken  to  give  to  anyone  the 
right  to  use  the  copyrighted  material 
found  in  the  Government  publication. 
It  was  thought  best,  instead  of  being' 
obliged  to  resort  every  little  while 
to  a  special  act,  to  have  some  general 
legislation  on  this  subject."  Report 
of  Committee  on  Patents  to  House  of 


Representatives,    Jan.    80,    1907.    Na 
7088  p  10. 

16.  St  1  ft  2  Geo.  V  c  46  I  18. 
OrowB.  oopyrifbt  see  infra  |  164. 

17.  Folsom  V.  Marsh,  9  F.  Caa. 
No.  4,901,  2  Story  100. 

IS.  Folsom  V.  Marsh,  9  P.  C!as. 
No.  4,901.  2  Story  100. 

IS.  graimlatlwis  ••  tatttmttfmaatt 
see  Infra  |  301. 

90.  Stevenson  v.  Fox,.  226  Fed. 
990;  Emerson  v.  Davles,  8  F.  Caa. 
No.  4,436,  3  Story  768:  Lesser  v. 
Sklarz,  16  F.  Cas.  No.  8.276a:  Shook 
V.  Rankin,  21  F.  Cas.  No.  12.804.  I 
Biss.  477;  Fleron  ▼.  Lackaye.  14  NTS 
292:  Byrne  v.  SUtlst  Co.,  £19141  1  K. 
B.  622:  Lauri  v.  Renad.  [18921  3  Ch. 
402;  Wood  V.  Chart,  L.  R.  10  Eq.  19J; 
Burnett  v.  Chetwood  [clt  Southey  v. 
Sherwood.  2  Meriv.  486,  441,  35  Re- 
print 10061- Wyatt  v.  Barnard.  3  Ves. 
&  B.  77,  35  Reprint  408;  Rooney  v. 
Kelley,  14  Ir.  a  L.  168. 

31.  Act  March  4.  1909  (35  V.  S.  St 
at  L.  107S  c  320  I  6). 

89.  National  Tel.  News  Co.  t. 
Western  Union  Tel.  Co.,  119  Fed.  294. 
298,  60  LRA  805  (where  the  court 
said  that  printed  tape  "has  no  value 
at  all  as  a  book  or  article.  It  lasts 
literally  for  an  hour,  and  is  in  the 
waste  basket  when  the  hour  has 
passed.  It  is  not  desired  by  the 
patron  for  the  Intrinsic  value  of  the 
happening  recorded — the  happening, 
as  an  happening,  may  have  no  value. 
The  value  of  the  tape  to  the  patron 
is  almost  wholly  in  the  fact  that  the 
knowledge  thus  communicated  Is 
earlier,  in  point  of  time,  than  knowl- 
edge communicated  through  other 
means,  or  to  persons  other  than 
those  having  a  like  service.  In  just 
this  quality — to  coin  a  word,  the  pre- 
comraunicatedness  of  the  information 
— is  the  essence  of  appellee's  serv- 
ice; the  quality  that  wins  from  the 
patron  his  patronage"). 

[a]  aeoaoa  for  mJe^— "Judged  by 
a  test  like  this,  the  printed  matter 
on  the  tape  In  question  Is  in  no  sense 
copyrightable.  It  is,  at  most  the 
mere  annal  of  events  transpiring. 
True,  the  happenings  of  a  race  trade, 
or  the  incidents  of  a  college  boat 
race,  may  be  put  in  narrative,  involv- 
ing creative  imagination;  or  the  do- 
ings of  a  board  of  trade  become  the 
basis  of  a  useful  book  or  article 
evincing  origlniUity.  But  the  printed 
tape  under  consideration  Is  no  such 
book  or  article,  and  affects  no  such 
dignity.  It  is,  in  its  totality,  noth- 
ing more  or  less  than  the  transmis- 
sion by  electricity,  over  long  dis- 
tances, of  what  a  spectator  of  the 
event  occupying  a  fortunate  positien 
to  see  or  hear,  would  have  communi- 
cated, by  word  of  mouth,  to  his  lets  i 
fortunate    neighbor.      It    is    an    ex- 


.For  later  oaaes.'dav«lovmanta  and  ehaacea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tected  under  the  common  law.^  A  compilation  of  ^ 
stock  exchange  quotations  in  book  form  is,  how-' 
ever,  copyrightable.** 

[i  129]  19.  Credit  KatingB."  A  book  of  eredit 
ratings  and  financial  standing  of  persons  engaged 
In  particular  lines  of  business  is  entitled  to  copy- 
right, where  the  information  has  been  collected  from 
original  sources.** 

[f  130]  20.  DirectorieB  and  aaaetteers.*^  While 
there  are  intimations  of  judicial  opinion  to  the  con- 
trary," it  has  long  been  settled  that  directories" 
and  gazetteers'"  are  copyrightable  as  books,  atad  the 
statute  now  specifically  so  provides." 

[i  131]  21.  Abstracts  of  Title.**  A  book  made 
up  of  abstracts  of  title  to  lands  is  cop3nrightable.** 

[$  132]     22.    Patent  Spedilcations.**    Specifica- 


tions of  patents  are  not  subjects  of  copyright.*" 

[i  133]  23.  Cyclopedic  and  Composite  Works.** 
Cyclopedic  and  composite  works  may  be  copy- 
righted,*'>and  the  statute  now  specifically  so  pro- 
vides.** 

[i  134]  24.  Legal  Works— a.  Law  Beports. 
Law  reports  may  be  copyrighted,  but  such  copyright 
will  extend  only  to  those  parts  which  are  the  work 
of  the  reporter,  such  as  the  syllabi,  index,  abridg- 
ments of  the  arguments  of  counsel,  statements  of 
facts,  and  other  like  features.*"  For  reasons  lai^ely 
of  public  policy,  there  can  be  no  copyright  in  those 
parts  of  the  report  which  are  the  product  of  the 
judges  made  in  the  performance  pf  their  official 
duties   as    suoh,***    including   the   opimons   of    the 


change  merely,  over  wider  area,  of 
ordinary  slKht-aeelnr;  and  the  ex- 
change Is  In  the  language  of  the  ordi- 
nary slght-seer.  Matter  of  this  char- 
acter Is  not,  within  the  meaning  of 
the  copyright  law,  the  fruit  of  In- 
tellectual labor,  and  would  not.  If 
actually  copyrighted,  be  protected  by 
the  oourts.  J.  L.  Mott  Iron  Works  v. 
Clow,  82  Fed.  316,  27  CCA  2B0." 
National  Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  tH.  66  CCA 
198,  60  LRA  SOB. 

irawBp«p«rs  Ml  ■a1>J««to  of  eopy- 
xltflit  see  supra  |  102. 

33.     See  supra  ij  21,  64. 

04.  Exchange  Tel.  Co.;  Ltd.  v. 
Gregory,  73  L.  T.  Rep.  120  [app  dlam 
[1896]  1  Q.  B.   147]. 

35.  Oompllatioas  geAMcmlly  see 
supra  i  96. 

36.  Dun  V.  Lumbermen's  Credit 
Assoc,  144  Fed.  83,  75  CCA  241  [aff 
209  U.  S.  20,  28  SCt  336,  62  L.  ed. 
868,  14  AnnCas  501];  Ladd  y.  Oxnard, 
76  Fed.  703. 

37.  See  also  supra  i  96. 

38.  Hartford  Printing  Co.  v.  Hart- 
ford Directory,  etc.,  Co.,  146  Fed.  332, 
333. 

"The  plaintiff  Invokes  the  law  be- 
cause he  was  the  owner,  proprietor, 
and  compiler  of  a  book.  In  so  far  aa 
he  may  have  used  his  brains  to  get 
up  an  artistic  book  in  the  way  of 
grouping,  classifying,  and  setting 
forth  the  facts  which  it  contains, 
there  would  be  reason  in  his  claim; 
but  in  so  far  as  he  merely  records 
accurately  the  names  of  residents, 
with  their  occupations,  and  where  to 
find  them  at  home  and  in  business, 
it  is  impossible  to  discover  wherein 
the  useful  arts  and  sciences  are  pro- 
moted. The  labor  mvolved  therein 
Is  purely  mechanical,  and  to  protect 
the  copyright  affords  a  certain  meas- 
ure of  monopoly  in  the  right  to  make 
such  a  use  of  labor  and  money. 
Copyrights  upon  directories  have, 
however,  been  cared  for  by  the  courts 
so  many  times  that  it  would  be  pre- 
sumptuous for  me,  without  soliclta- 
tion,  to  attempt  a  practical  expres- 
sion of  my  own  views.  The  com- 
plainant's lawful  copyright  is  there- 
fore assumed,  and,  sternly  repressing 
such  tendencies  as  these  suggestions 
would  lead  us  toward,  it  will  be  my 
purpose  to  decide  the  matter  upon  the 
cases  presented."  Hartford  Printing 
Co.  V.  Hartford  Directory,  etc.,  Co., 
supra. 

39.  National  Cloak,  etc.,  Co.,  v. 
Kaufman  189  Fed.  216;  Hartford 
Printing  Co.  v.  Hartford  Directory, 
etc.,  Co.,  146  Fed.  332;  Sampson,  etc., 
Co.  V.  Seaver-Radford  Co.,  140  Fed. 
639,  72  CCA  65  [rev  134  Fed.  8901; 
Trow  Directory,  etc.,  Co.  v.  U.  S. 
Directory  Co.,  122  Fed.  191;  Williams 
V.  Smythe,  110  Fed.  961;  Trow 
Directory,  etc.  Co.  v.  Boyd,  97  Fed. 
586;  Morris  v.  Wright,  L.  R.  6  Ch. 
279;  Lamb  v.  Evans,  [1893]  1  Ch.  218; 
Mathieson  v.  Harrod,  L.  R.  7  Eq.  270; 
Morris  v.  Ashbee,  L.  R.  7  Eq.  40; 
Kelly  V.  Morris,  L.  R.  1  Eq.  697,  7 
ERCf  102;  Lewis  v.  Fullarton,  2  Beav. 
«,  17  BngCh  6,  48^eprint  1080:  CoUis 
V.   Cater,   78   U  9.  ^p.   N.   S.   613; 


Kelly  v.  Hodge,  29  L.  T.  Rep.  N.  S.' 
387;  Kelly  v.  Hooper,  IT.*  CoU.  197. 
20  EngCh  197,  62  Reprint  862. 

"Directories  and  works  of  Iik» 
character  have  been  apeclflcally  pro- 
tected, at  least  since  Lewis  v.  Fullar- 
ton, 2  Beav.  6,  .17  EngCh  6,  48  Re- 
print 1080  decided  in  1839,  and  that 
they  are  to  be  protected  is  now 
firmly  established.  Sampson,  etc., 
Co.  V.  Seaver-Radford  Co.,  140  Fed. 
639,  642,  72  CCA  66  [rev  134  Fed. 
890]. 

[a]  Trade  dlraotoky;^ — The  head- 
ings of  a  trade  directory  under  which 
trade  advertisements  are  classified 
are  the  subject  of  copyright.  Lamb 
V.  Evans,   [1893]  1  Ch.  218. 

50.  See  supra  note  29. 

51.  Act  March  4,  1909  (36  U.  3.  St 
at  L.  1076  c  320  {  6(a)). 

39.  Oonunoiulaw  rlicbts  see  supra 
II  7,  8.  . 

33.  Banker  v.  Caldwell,  3  Minn.  94. 
See  also  Stover  v.  Lathrop,  S3  Fed. 
348  (where,  admitting  copyright, 
there  was  no  infringement). 

3*.  See  generally  Patents  [30  C^c 
803]. 

38.  Wyatt  v.  Barnard,  3  Ves.  &  B. 
77,  35  Reprint  408.  But  see  Newton 
v.  Cowe,  4  Bing.  234,  13  BCL  482,  130 
Reprint  769  (where  it  was  held  that 
an  engraving  on  a  reduced  scale  of 
a  specification  of  a  new  invention  en- 
rolled at  the  patent  office  may  be  the 
subject  of  copyright,  such  reduc- 
tion having  required  labor  and  some 
degree  of  skill  to  preserve  the  pro- 
portions). 

38.  Z«gial  •aoroIopaOla  see  infra 
I   137. 

Benswal  of  oopyxlclit  see  infra.  11 
237-239. 

37.  See  infra  {  137. 

38.  Act  March  4,  1909  (36  U.  3.  St. 
at  L.  1076  c  320  I  6(a)). 

89.  U.  S. — C^IIaghan  v.  Myers,  128 
U.  S.  617,  9  SCt  177,  32  L.  ed.  647; 
Banks  V.  Manchester,  128  U.  S.  244, 
9  SCt  36,  32  L.  ed.  426  [aff  23  Fed. 
1431:  Paige  v.  Banks,  13  Wall.  608, 
20  X..  ed.  709  [aff  18  F.  Gas.  No. 
10,671,  7  Blatchf.  1521;  Little  v.  Hall, 
18  How.  166,  15  L.  ed.  328;  Backus  v. 
Oould,  7  How.  798,  12  L.  ed.  919; 
Wheaton  v.  Peters,  8  Pet.  591,  8  L. 
ed.  1055;  West  Pubr  Co.  v.  Edward 
Thompson  Co.,  169  Fed,-  833  [mod 
on  other  grounds  176  Fed.  833,  100 
CCA  303]  West  Pub.  Co.  v.  Lawyers- 
Co-op.  Pub.  Co.,  64  Fed.  360,  25 
LRA  441  [rev  on  other  grounds 
79  Fed.  766,  26  CCA  648,  36  LRA 
400];  Myers  v.  Callaghan,  6  Fed. 
726,  10  Biss.  139,  20  Fed.  441;  Banks 
v.  McDivltt,  1  P.  C3as.  No.  981,  13 
Blatchf.  163;  Chase  v.  Sanborn,  5  F. 
Cas.  No.  2,628,  4  Cliff.  306;  Cowen  v. 
Banks,  6  F.  Cas.  No.  3,295,  24  HowPr 
(N.  T.)  72;  Gould  v.  Hastings,  9  F. 
Cas.  No.  6,639;  Gray  v.  Russell,  10 
F.  Cas.  No.  5,728,  1  Story  11;  Little 
V.  Gould,  16  F.  Cas.  No.  8,394,  2 
Blatchf.  166,  16  F.  OaM.  No.  8,396,  2 
Blatchf.  362. 

Ind. — Bx  p.*  Brown,  166  Ind.  698.  78 
NE  668. 

Mass. — Nash  v.  Lathrop,  142  Mass. 
29,   6  NB  669. 

Pa. — Banks  v.  Hanchaater.  2  Dal. 


COj.872. 

Bng. — Sweet  v.  Bennlng,  16  C.  B. 
469,  81  ECL  469,  139  Reprint  838; 
Hodges  V.  Welch,  2  Ir.  Eq.  266;  Sweet 
V.  Shaw,  3  Jur.  217;  Saunders  v. 
Smith,  3  Myl.  &  C.  711,  14  BngCh 
711,  40  Reprint  1100;  Sweet  v. 
Maugham,  11  Sim.  61.  34  EngCh  61, 
59  Reprint  793.  See  Butterworth  v. 
Robinson,  6  Ves.  Jr.  709,  31  Reprint 
817  (where  an  injunction  was  granted 
against  a  colorable  abridgment  of  the 
Term  Reports). 

40.  Callaghan  v.  Myers,  128  t7.  S. 
617,  9  SCt  177,  32  L.  ed.  647;  Banks 
v.  Manchester,  128  U.  S.  244,  9  SCt  36, 
32  L.  ed.  426  [aff  23  Fed.  143]; 
Wheaton  v.  Peters,  8  Pet.  (U.  S.)  591, 
8  L.  ed.  1056;  State  v.  Oould,  34  Fed. 
819;  Banks  v.  West  Pub.  Co.,  27  Fed, 
60;  Little  v.  Gould,  16  F.  Cas.  No. 
8,394,  2  Blatchf.  165,  16  F.  Cas.  No. 
8,396,  2  Blatchf.  362  (under  N.  T. 
Const.  (1846)  art  6  i  22,  which  pro- 
vides that  all  "judicial  decisions  shall 
be. free  for  publication  by  any  per- 
son"); Ex  p.  Brown,  166  Ind.  698,  78 
NE  563;  Nasli  v.  Lathrop,  142  Mass. 
29,  6  NE  659;  Banks  v.  Manchester, 
2  Del.  Co.  (Pa^  372;  Tlchborne  v. 
Mostyn,  L.  R.  7  Eq.  66  note.  See  also 
Rex  V.  Clement,  4  B.  &  Aid.  218,  6 
ECL  458,  106  Reprint  918;  Millar  v. 
Taylor,  4  Burr.  2303,  98  Reprint  201; 
Atkins'  Case  [cit  Millar  v.  Taylor,  4 
Burr.  2308.  2315,  2316,  98  Reprint 
20111;  Roper  v.  Streater  [cit  Millar 
V.  Taylor,  supra];  Baskett  v.  Cam- 
bridge Univ.,  2  Burr.  661,  97  Reprint 
499,  2  Ld.  Ken.  397,  96  Reprint  1222, 
W.  Bl.  105,  96  Reprint  89;  Qurney  v. 
Longman.  13  Ves.  J.  493,  33  Reprint 
879;  8  Bacon  Abr.  tit  Prerogative 
p  114  (F)  6. 

"The    question    Is    one    of    public 

Jiollcy,  and  there  has  always  been  a 
udlclal  consensus,  from  the  time  of 
the  decision  In  the  case  of  Wheaton 
V.  Peters,  8  Pet.  691,  8  L.  ed.  1056 
that  no  copyright  could  under  the 
statutes  passed  by  Congress,  be 
secured  in  the  products  of  the  labor 
done  by  judicial  officers  in  the  dis- 
charge of  their  judicial  duties.  The 
whole  work  done  by  the  Judges  con- 
stitutes the  authentic  exposition  and 
interpretation  of  the  law,  which, 
binding  every  citizen,  is  free  for  pub- 
lication to  all,  whether  it  Is  a  decla- 
ration of  unwritten  law,  or  an  in- 
terpretation of  a  constitution  or 
a  statute.  Nash  v.  Lathrop,  142 
Mass.  29,  36,  6  NE  659.  In  Wheaton 
v.  Peters,  at  p.  668,  it  was  said  by 
this  court,  that  it  was  'unanimously 
of  opinion  that  no  reporter  has  or 
can  have  any  copyright  in  the  writ- 
ten opinions  delivered  by  this  court; 
and  that  the  judges  thereof  cannot 
confer  on  any  reporter  any  such 
right.'  What  a  court,  or  a  Judge 
thereof,  cannot  confer  on  a  reporter 
as  the  basis  of  a  copyright  in  him, 
they  cannot  confer  on  any  other 
person  or  on  .the  State."  Banks  v. 
Manchester.  128  U.  S.  244,  263,  9  SCt 
36,  32  L.  ed.  425  [aff  23  Fed.  143]. 

[a]  OoBsUtotloiMl  pTorlslaK  inaK> 
lac  JnOldal  dsoisloas  ynUto  aroparty. 
—In  the  case  of  Little  v.  Gould,  16 
F.   C^as.  No.   8,894,    2   Blatchf.   16S,  U 
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court,"  syllabi,  and  statements  of  facts,^  or  other 
matter  prepared  by  the  judges."  In  Connecticut  a 
contrary  view  has  been  expressed." 

[i  136]  b.  Statates  and  Oonrt  Bnles.  In  Engr- 
land  the  crown  has,  by  virtue  of  its  prerogative,  the 
exclusive  right  to  the  publication,  among  other 
things,  of  acts  of  parliament.*"  In  the  United  States 
there  can  be  no  oopjrright  in'  statutes  themselves 
for  the  same  reasons  that  are  applicable  to  reports.** 
But  a  particular  compilation  of  statutes  may,  on' 
account  of  the  judgment  and  skill  displayed  in  the 
combination  and  analysis  and  the  addition  of  origi- 
nal features  by  the  compiler,  be  so  ori|:inal  as  to 
entitle  the  author  to  a  copyright  therem.*'  So  a 
copyright  may  be  had  in  an  analysis  of  acts  of  par- 
liament with  appendixes.**  Annotated  court  rules 
may  be  copyrighted.**  i 

[$  136]  c  Digests.  Digests  of  decisions  are  of 
course  copyrightable'*'  as  compilations,"  and  this  is 
true,  although  they  are  made  up  of  syllabi  x>ara- 
graphs  previously  published  and  copyrighted  in  the 
form  of  reports,**  or  of  digest  paragraphs  previously 
published  in  earlier  digests,  but  which  have  been 
recompiled,  with  additions,  and  so  made  into  a  new 
digest** 

[i  137]  d.  Cyclopedias  and  Teoctbooks.  Cyclo- 
pedias of  law  and  leg^al  textbooks  are  copyrightable 
and  have  often  been  protected  against  piracy.''* 


[i  138]  e.  Legal  Blanks.  It  has  been  held  that 
blank  forms  for  l^al  instruments  required  by  stat- 
ute may  possess  sufficient  originality  to  entitle  them 
to  be  copyrighted,"  although  minor  parts  of  such 
forms  are  old,  if  they  are  so  combined  with  the 
parts  drawn  in  pursuance  of  the  statute  as  to  make 
a  complete  form.*" 

[(  139]  26.  New  Editions.  New  editions  of  ex- 
isting worka  which  are  but  reprints  of  the  original 
without  alteration  or  addition  are  not  copyright- 
able," but  are  protected,  if  at  all,  by  the  original 
copyright."*  But  where  new  and  original  matter  is 
incorporated  into  a  new  edition  by  the  exercise  of 
intellectual  skill,  a  new  copyright  may  be  obtained 
thereon,  such  editions  being  new  works  within  the 
meaning  of  the  statute."  This  was  true  even  under 
the  former  statutes,*"  and  the  copyright  act  of 
1909  specifically  so  provides.**  In  the  case  of  new 
editions,  the  subsequent  copyright  covers  only  what 
is  new  and  original  in  the  new  edition  ;**  it  does  not 
operate  to  extend  or  to  enlarge  the  prior  copyrights 
or  to  remove  from  the  public  domain  the  portions 
which  have  been  dedicated  to  the  pubUc.**  This  rule 
also  has  been  incorporated  in  the  statute.**  Merely 
colorable  changes  not  made  in  good  faith  for  the 
purpose  of  producing  a  new  work  will  not  confer 
a  right  to  a  copyright.**  So  mere  mechanical  aggre- 
gation of  matter  previously  published  will  not  sup- 


was  held  that  the  provision  of  N.  T. 
Const  (1848)  art  6  I  22,  that  all 
"judicial  decisions  shall  be  free  for 
publication  by  any  person"  was  not 
repugnant  to  the  constitution  of  the 
United  States.  For  a  construction  of 
this  provision  see  Little  v.  Qould,  IS 
F.  Cas.  No.  8,395,  2  Blatchf.  362. 

41.     See  cases  supra  note  40. 

4a.  Banks  V.  Manchester,  128  U.  8. 
244,  9  set  36,  32  L.  ed.  426  [aft  23 
Fed.  143];  West  Pub.  Co.  v.  Bdward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  178  Fed.  833,  100  CCA 
303]:  Chase  v.  Sanborn,  S  F.  Caa. 
No.  2,628. 

43.  Banks  v.  Manchester,  128  U.  S. 
244,  9  set  36,  32  L.  ed.  425  [aS  23 
Fed.  143];  and  cases  supra  note  40. 

44.  Gould  V.  Banks,  53  Conn.  415, 
2  A  886,  66  AmR  143.  It  has  been 
said  that  the  observations  on  this 
point  were  unnecessary  to  the  de- 
cision of  the  case  before  the  court. 
Per  Wallace,  J.,  in  State  v.  Oould, 
34  Fed.  319. 

45.  Drone  Copyright  p  164;  Bas- 
kett  V.  Cambridge  Univ.,  2  Burr.  661, 
97  Reprint  499,  2  Ld.  Ken.  397,  96 
Reprint  1222,  W.  HI.  lOB,  96  Reprint 
59:  Baskett  v.  Cunningham,  2  Eden 
187,  28  Reprint  848,  W.  Bl.  370.  96 
Reprint  208;  Eyre  v.  Carnan,  8  Bac. 
Abr.  p  144  tit  Prerogative  (F)  5. 
See  also  Banks  v.  West  Pub.  Co.,  27 
Fed.  60  (discussing  early  cases  un- 
der the  king's   prerogative). 

Otown  oopyrlght  see  Infra  i  164. 

461  Howell  v.  Miller,  91  Fed.  129, 
83  CCA  407;  Davidson  v.  Wheelock, 
27  Fed.  61;  Banks  v.  West  Pub.  Co., 
27    Fed.    60,    69    (dictum    by    Brewer, 

47.  Howell  V.  Miller,  91  Fed.  129, 
88  CCA  407;  Davidson  v.  Wheelock, 
27  Fed.  61. 

fa]     SooM  of  oompller'B  oop]nl(ht. 

—  Upon  like  grounds  we  are  of 
opinion  that  Howell  was  entitled  to 
have  copyrighted  his  volumes  of  An- 
notated Statutes,  and  that  such  copy- 
right covers  all  in  his  books  that 
may  fairly  be  deemed  the  result  of 
his  labors.  Speaking  generally,  this 
would.  Include  marginal  references, 
notes,  memoranda,  table  of  contents, 
indexes,  and  digests  of  judicial  de- 
cisions prepared  by  him  from  orig- 
inal sources  of  information:  also 
such  headnotes  as  are  clearly  the 
result  of  his  labors.  We  do  not  per- 
ceive  any   difllculty    in    holding    that 


his  copyright  would  embrace  all  such 
matters,  for  they  constitute  no  part 
of  that  which  is  public  property,  and 
are  plainly  produced  by  the  com- 
piler.^' Howell  V.  Miller.  91  Fed. 
129.  138,  S3  CCA  407. 

48.  Alexander  v.  Mackensie,  9  Dec 
Ct.  Sess.    (2d  ser)   748. 

49.  Banks  v.  McDivitt.  2  F.  Cas. 
No.  961.  18  Blatchf.  168. 

50.  West  Pub.  Co.  v.  tawyers' 
Co-Op.  Pub.  Co.,  64  Fed.  360,  26  LRA 
441  [rev  on  other  grounds  79  Fed. 
766,  26  CCA  648.  36  LRA  400];  David- 
son V.  Wheelock,  27  Fed.  61;  Banks 
V.  McDtvitt,  2  F.  Cas.  No.  961,  13 
Blatchf.  163;  Sweet  v.  Benning,  16 
C.  B.  459,  8i  BCL.  45»,  139  Reprint 
838. 

liifrliurainMit  of  law  OlgMt  see 
infra  tSlO. 

51.  See  supra  |  96. 

Sa.  West  Pub.  Co.  V.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303. 

63.  West  IPub.  Co.  V.  Edward 
Thompson  Co.,  176  Fed.  883,  100  CCA 
808. 

54.     See  Infra  t  810. 

66.  Brlghtley  v.  Littleton,  37  Fed. 
103;  Alexander  v.  Mackenzie,  9  Dec 
Ct.  Sess.  (2d  ser)  748;  Church  v. 
Linton,  26'  Qnt.  131.  But  see  Car- 
lisle V.  Colusa  County,  67  Fed.  979 
(where  it  was  held,  construing  Cal. 
Pol.  Code  !  3630,  that  there  could 
be  no  copyright  In  any  particular 
arrangement  of  the  matter  which 
the  California  code  required  the  as- 
sessors to  deliver  to  each  person  as 
a  blank  form  of  property  state- 
ments, for -the  assessors  should  not 
he  embarrassed  in  the  performance 
of  their  duties  by  any  distinctions  of 
convenience  of  forms  prepared  by 
private  persons). 

"One  may  copyright  a  book  of 
forms  or  a  series  of  papers  to  be 
filled  In  by  applicants  for  liquor 
licenses:  Brlghtley  v.  Littleton,  37 
Fed.  103.  In  this  the  Judge  said: 
'The  matter .  must  be  original  and 
possess  some  possible  utility.  The 
originality,  however,  may  be  of  the 
lowest  order,  and  the  utility  barely 
perceptible.' "  Church  v.  Linton,  26 
Ont.  131,  184. 

6&  Brlghtley  v.  Littleton,  37  Fed. 
103. 

[a1  Bnl*  appIlad.r-'A  series  of 
blank  forms  for  the  Instruments  re- 
quired by  a  liquor  tax  law  to  be  filed 


by  every  applicant  for  a  license  to 
sell  liquor  at  retail  has  been  held 
to  be  entitled  to  the  protection  of 
the  copyright  statute.  Plaintiff's 
forms  were  declared  to  be  sufflclently 
original.  "Thev  are  founded  upon 
and  are  adapted  to  the  requirements 
of  the  Pennsylvania  statute  of  1887, 
relating  to  the  sale  of  liquors.  'While 
minor  parts  of  each  form  are  old. 
they  are  so  combined  with  the  parts 
drawn  In  pursuance  of  the  statute 
as  to  make  a  complete  form.  To 
prepare  such  Instruments  requires 
some  learning,  and  Involves  some 
literary  labor;  quite  as  much  as  the 
compilation  of  facts  or  figures,  or 
extracts  from  books.  Such  compila- 
tions are  entitled  to  a  copyrigrht.  un- 
der the  construction  given  to  the 
statute."  Brlghtley  v.  Littleton.  37 
Fed.  108.  104. 

57.     See   supra  t(   92,   93. 

68.  SoUe*  of  eovyxlglu  ta  mum 
•dltlons  see  infra  J  219. 

59.  West  Pub.  Co.  v.  EMward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303;  Banks  v.  McDivitt.  2  F.  Cas. 
No.  961,  13  Blatchf.  163:  Gray  v. 
Russell,  10  F.  Caa.  No.  6.728,  1  Story 
11;  Lawrence  v.  Dana,  16  F.  Cas.  No. 
8,186,  4  Cliff.  1. 

[a]  Vew  adltloaa  of  mwgm  as  well 
as  of  books  are  Included  and  con- 
templated by  the  copyright  laws. 
Farmer  v.  Calvert  Llth.,  etc.,  Co.,  S 
F.  Cas.  No.   4,661.   1   Fllpp.   228. 

60.  See  also  cases  supra  note  59. 

61.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1076  c  320  i  6);  West  Pub. 
Co.  V.  Edward  Thompson  Co.,  176 
Fed.  833,  100  CCA  303  (applying  the 
statute). 

69.  Callga  v.  ■  Inter-Ocean  News- 
paper Co..  167  Fed.  186,  84  CCA  634 
[aff  216  U.  S.  182,  80  SCt  88.  64  L. 
ed.  1501;  Kipling  v.  Putnam.  120 
Fed.  631,  67  CCA  296,  66  LRA  871. 
See  also  supra  |  91. 

63.  Kipling  v.  Putnam,  120  Fed. 
631,   67  CCA  296.    66   LRA  873. 

64.  Act  March  4,  1909  (36  XT.  3. 
St.  at  L.  1075  c  320  I  «). 

65.  Snow  v.  Laird,  98  Fed.  811. 
39  CCA  311;  Black  v.  Murray.  9  Sc 
Sess.  Cas.  (8d  ser)  341  (vrhere  it 
was  discussed,  although  not  decided, 
whether  by  a  change  of  one  word  a 
copyright  may  be  acquired  In  a  neir 
edition):  Cary  v.  Faden,  6  'Ves.  Jr. 
24,   81  Reprint  463. 

[a]    «»n1a1iniiig'   yahUahsd    pboto- 
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port  a  new  copyright.*'  Where  the  new  matter  is 
separable  from  the  old,  or  where  only  a  portion  of 
the  original  matter  has  been  rewritten  or  revised, 
the  new  copyright  will  extend  only  to  such  distinct 
and  separable  matter."  New  editions  of  copy- 
righted works  must  be  produced  with  the  consent  of 
the  proprietor  of  the  copyright  in  such  works,"  and 
the  statute  expressly  so  provides;**  otherwise  the 
new  edition  is  a  piracy.™ 

[i  140]  26.  AdvertiBements,  Oatalognes,  and 
Price  Idsta.  It  has  been  held  that  to  entitle  a  work 
to  copyright  protection  it  must  have  by  itself  some 
value  as  a  composition,  at  least  to  the  extent  of 
serving  some  purpose  other  than  a  mere  advertise- 
ment, and  therefore  that  a  production  which  has  no 
value  except  as  a  mere  advertising  medium  cannot 

«nipli<— Where     a     photograph     has 
beeir  dedicated  to  the  public  by  pub- 


be  copyrighted.^*  This  rale  has  been  applied  to 
mere  trade  catalogues,''*  price  lists,"  and  advertis- 
ing cards.'*  If,  however,  the  value  of  a  work  is  not 
confined  to  its  character  as  an  advertisement,  but 
if  it  has  also  any  appreciable  literary  or  artistic 
value,  the  mere  fact  that  it  is  designed  and  used  for 
advertising  purposes  does  not  prevent  it  from  being 
the  subject  of  a  valid  copyright."  A  picture  is 
none  the  less  a  picture  and  none  the  less  a  subject 
of  copyright  because  it  is  or  may  be  used  for  an 
advertisement."  Copyright  may  be  acquired  in  an 
advertising  catalogue  which  contains  original  mat- 
ter, the  product  of  intellectual  labor  on  the  part  of 
the  author  or  designer."  It  is  perhaps  impossible 
to  reconcile  all  the  decisions  on  this  subject."  It 
has  been  denied  that  any  literary  or  artistic  merit 


licatlon,  it  cannot  be  reclaimed  and 
be  made  a  proper  subject  of  copy- 
right by  making  changes  in  the  nega- 
tive by  means  of  etching.  If  the 
changes  are  merely  colorable  and  not 
made  in  good  faith  for  the  purpose 
at  producing  a  new  work  of  art. 
Snow  V.  Laird,  98  Fed.  813.  Sl>  CCA 
Sll. 

ee.  Mifflin  V.  Dutton.  1)»0  U.  S. 
265,  23  set  771,  47  L.  ed.  1043  [alf 
112  Fed.  1004,  60  CCA  «81,  61  LRA 
1341;  Mifflin  v.  R.  H.  White  Co.,  190 
U.  S.  260,  23  set  769.  47  L.  ed.  1040 
faff  112  Fed.  1004,  60  CCA  661,  61 
tiRA  134  (aft  107  Fed.  708)];  Holmes 
V.  Hurst,  174  U.  S.  82.  19  SCt  606,  43 
L.  ed.  904;  West  Pub.  Co.  v.  Sdward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303. 

67.  Cary  v.  Longman,  1  Elast  3S8, 
102  Reprint  138,  7  ElRC  78. 

68.  Gray  v.  Russell,  10  F.  Cas. 
No.  6,728,  I  Story  11:  Sweet  v.  Cater, 
11    Sim.    572,    34   EngCh   572.   69   Rs- 

Srlnt  994:  Tonson  v.  Walker,  '  3 
wanst.  S72,  36  Reprint  1017. 

ee.  Act  March  4,  1909  (36  U.  S. 
St.  at  L..  1075  c  320  S  6).  ' 

va    See  supra  |   91. 

AbrULomanta '  as  lafrlagMnssta  see 
infra  1  304. 

XnftliifeiiiSBt  g«n«rallr  see  infra 
II    268-335. 

71.  Meccano  v.  Wagner,  234  Fed_ 
912:  Stone  t.  Dugan  Piano  Co.,  220 
Fed.  837,  136  CCA  683;  J.  L,.  Mott 
Iron  Works  v.  Clow,  82  Fed.  316,  27 
CCA  260;  Cobbett  v.  Woodward,  L.  R. 
14  Eq.  407  [pverr  Maple  V.  Junior 
Army,  etc^  Stores,  21  Ch.  D.  »«»]; 
Lamb  ▼.  Evans,  87  L.  T.  Rep.  N.  S. 
628.  See  also  tiamb  v.  Qrand  Rapids 
School  Furniture  Co.,  89  Fed.  474; 
Collender  v.  Grlfflth,  6  F.  Cas.  No. 
8.000,  11  Blatchf.  212  (both  cases 
sometimes  ftited  in  support  of  this 
rule,  but  both  really  only  holding 
tha.t  there  was  no  infringement). 

"It  is  uniformly  held  that  adver- 
tisements possessing  no  literary  or 
artistic  qualities  are  not  the  sub- 
ject of  a  copyright."  Barnes  v. 
Miner,  122  Fed.  480.  493. 

"In  this  connection,  it  may  be  ad- 
mitted ex  gratia  argument!,  without 
being  decided,  that  some  form  of  ad- 
vertlsetoients,  such  as  characteristic 
advertisements,  come  within  the  pro- 
tection of  the  law.  4But  said  Judge 
Jenkins,  speaking  for  the  Circuit 
Court  or  Appeals  in  Mott  Iron-Works 
V.  Clow,  82  Fed.  316.  27  CCA  260: 
'So  far  as  the  decisions  of  the  Su- 
preme Court  have  gone,  we  think 
they  hold  to  the  proposition  that 
mere  advertisements,  whether  by 
letterpress  or  by  pictures,  are  not 
within  the  protection  of  the  copy- 
right laws.'  "  Stone  v.  Dugan  Piano 
Co..    220  Fed.   837.  841.    136  CCA  683. 

Ut«n>]r  and  artistic  matit  see 
generally  supra  i  98. 

7a.  J.  L.  Mott  Iron  Works  v. 
Clow,  82  Fed.  316,  27  CCA  260.  See 
also  infra  note  77. 

73.  J.  L.  Mott  Iron  Works  v. 
Clow,  82  Fed.  216,  27  <3CA  260  laff 
72  Fed.  1681:  Clayton  v.  Stone,  6 
F.  Cas.  No.  2,^72,  2  Paine  382  (hold- 


ing a  daily  "price-cnrrent"  not 
copyrightable);  Mutual  Adv.  Co.  v. 
Re/o,  79  Off.  Oas.  (U.  S.)  169:  Hot- 
ten  V.  Arthur,  1  Hem.  &  M.  603,  71 
Reprint  264. 

[a]  A  mara  lUoatratad  pziea 
aatalogua,  -with  pictures  of  wares 
offered  for  sale,  and  containing  let- 
terpress which  is  confined  to  a  state- 
ment of  dimensions  and  prices  and 
is  of  no  literary  merit,  is  not  within 
the  protection  of  the  copyright  stat- 
ute. J.  L.  Mott  Iron  Works  v.  Clow, 
82  Fed.  316.  27  CCXA.  360  [ail  72  Fed. 
168];  Cobbett  v.  Woodward,  L.  R.  14 
Eq.    407. 

74.  Ehret  v.  Pierce.  10  Fed.  663, 
18  Blatchf.  302  [diet  Yuangling  v. 
Schile,  13  Fed.  97]  (a  particular  ad- 
vertising card  held  not  copyright- 
able as  a  "print"):  Oriffln  v.  King- 
ston,  etc.,   R.  Co.,   17  Ont.   660. 

75.  Meccano  v.  Wagner.  234  Fed. 
912:  Stecher  Llth.  Co.  v.  Dunston 
Lith.  Co.,  233  Fed.  601;  YuengUng  v. 
Schile,  12  Fed.  97.  20  Blatchf.  462 
(where  a  chromolithograi^  which, 
although  used  by  plaintiff  as  an  ad- 
vertisement, possessed  evident  artis- 
tic merit,  was  said  to  be  the  subject 
of  opyright);  Hotten  v.  Arthur,  1 
Hem.  A  M.  603,  71  Reprint  264  (a 
catalogue  of  a  bookseller  not  con- 
sisting of  a  mere  list  of  dry  names, 
but  giving  information  as  to  the 
several  items). 

"I  cannot  conceive  on  what  prin- 
ciple it  is  supposed  that  there  Is  no 
copyri^t  in  a  catalogue  such  as 
this.  This  is  not  a  mere  dry  list 
of  names,  like  a  -postal  directory. 
Court  guide,  or  anything  of  that 
sort,  which  must  be  substantially 
the  same  by  whatever  number  of 
persons  Issued  and  however  inde- 
pendently compiled.  This  is  a  case 
of  a  bookseller  who  issues  an  ac- 
count of  his  stock,  containing  short 
descriptions  of  the  contents  of  the 
books,  calculated  to  interest  either 
the  general  public  or  the  persons 
who  may  take  an  interest  In  the 
questions  treated  of  by  particular 
Dooks.  For  example: — Suppose  one 
of  the  books  to  be  a  History  of 
Cheshire;  then  he  gives  you  a  slight 
account  of  it,  from  which  it  appears 
that  it  contains  a  number  of  anec- 
dotes respecting  county  families 
and  other  things  of  that  nature;  it 
might  well  beSrbat  persons  who  did 
not  previously  know  anything  of  the 
work  would  be  guided  by  the  descrip- 
tion and  induced  to  purchase  the 
work.  There  is  another  point  of 
view  in  which  this  case  appears  to 
me  to  be  even  clearer.  Suppose  the 
case  of  a  professional  writer  (there 
may  well  be  such),  whose  peculiar 
department  it  is  to  make  out  'Cata- 
logue Raisonnees'  of  this  kind,  and 
to  write  such  abstracts  of  the  no- 
ticeable points  in  the  various  books 
of  the  catalogue  as  we  have  here. 
A  man  who  is  an  author  for  this 
purpose  would  naturally  expect  that 
the  very  fact  that  he  had  printed 
such  notes  for  one  publisher  would 
lead  to  his  employment  for  a  sim- 
ilar purpose  by  another.  Suppose 
now  this  other  to  say  to  him,  'I 
have  no  occasion  for  your  senrtees. 


"paste  and  scissors  work"  will  give 
me  all  I  want,'  could  it  be  denied 
that  he  would  have  a  right  to  come 
here  to  prevent  this  unremunerated 
use  of  his  labour.  .  .  .  Let  us 
suppose  that  Dr.  Waagen,  or  any- 
one else,  bad  published  an  interest- 
ing description  of  the  paintings  to 
be  found  in  some  private  gallery, 
not  merely  giving  the  names  of  the 
pictures  and  their  painters  (though 
even  that  would  evince  some  mental 
exertion  deserving  protection),  but 
giving  a  slight  history  of,  and 
criticism  upon,  each  painting  after 
the  manner  of  this  catalogue  before 
me,  I  cannot  conceive  that  it  could 
be  argued  for  a  moment  that  the 
owner  of  the  pictures  would  have 
the  smallest  right  to  copy  this  de- 
scription." Hotten  V.  Arthur,  1 
Hem.  &  M.  603,  607,  71  Reprint  264. 

78.  Bleistein  v.  Donaldson  Lith. 
Co.,  188  U.  S.  239,  23  SCt  298,  47  L. 
ed.  4S0  [rev  104  Fed.  993,  44  CCA 
296];  McCarthy  v.  Adler,  227  Fed. 
630;  National  Cloak,  etc.,  Co.  v. 
Kaufman,  189  Fed.   216. 

[a]  A  ohromo,  if  a  ntaritoilovs 
wexk  of  arb  may  be  copyrighted, 
although  designed  and  used  for  gra- 
tuitous distribution  as  an  adver- 
tisement for  the  purpose  of  attract- 
ing business.  Tuengllng  v.  Schile, 
12  Fed.  97,  20  Blatchf.  462. 
■  [b]  BUa  of  9alatia«^— The  fact 
that  a  painting  is  only  seven  by  four 
and  one-half  Inches  in  sise,  and  could 
be  readily  lithographed  and  used  as 
an  advertising  label,  will  not  affect 
the  copyright  Schumacher  v. 
Schwencke,  26  Fed.  46S,  28  Blatchf. 
878. 

77.  Lawrence  v.  Cupples,  16  F. 
Cas.  No.  8,136;  Davis  v.  Benjamin, 
[1906]  2  Ch.  491  (per  Swinfen  Bady. 
J.):  Lamb  v.  Evans,  [1892J  8  Ch.  462 
[apn  dism  [18931  1  Ch.  218]  (olassifled 
trade  directory);  Maple  v.  Junior 
Army,  etc..  Stores,  21  Ch.  D.  369 
[overr  Cobbett  v.  Woodward,  L.  R. 
14  Eq.  407];  Orace  v.  Newman,  L.  R. 
19  Eq.  624,  7  BRC  86;  Hogg  V.  Scott, 
L.  R.  18  Eiq.  444;  Bogue  v.  Houlston. 
6  De  O.  &  Sm.  267,  64  Reprint  1111; 
Hotten  V.  Arthur.  1  Hem.  &  M.  603, 
71  Reprint  264;  Wilkens  v.  Alkin,  17 
Ves.   Jr.   422,   34   Reprint   163. 

J  a]  aagllah  caaaa  must  ba  xa- 
vaA  wtta  eantton  on  this  point,  as 
they  were  decided  under  a  statute 
giving  copyright  In  "books,"  and  de- 
nning "book"  to  include  a  sheet  of 
letterpress.  See  supra  }  101.  They 
were  not  affected  by  any  limitation 
as  to  authorship  and  utility  such  as 
are  Imposed  by  the  federal  consti- 
tution in  this  country.  See  supra 
i  86. 

78.  Stone  v.  Dugan  Pidno  Co.,  210 
Fed.  399,  400  [aft  220  Fed.  837,  136 
CCA  683]. 

"As  to  whether  advertisements 
may  be  copyrighted,  there  are  rases 
both  ways.^'  Stone  v.  Dugan  .Piano 
Co.,  supra. 

[a]  niaatrattoa.— "In  Cobbett  v. 
Woodward,  L.  R.  14  Eq.  407,  decided 
in  1872,  an  upholsterer  published  an 
Illustrated  catalogue  containing  en- 
gravings of  the  articles  of  furni- 
ture  he   oflerad    for   sals,    with   ra- 
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is  necessary ,'°  and  the  ▼alidity  of  a  copyright  in  a 
business  circular,^  and  a  catalog^ne  or  mere  list  of 
articles  for  sale,^  has  been  sustained.  Pictorial 
illustrations  or  cuts  of  articles  offered  for  sale  con- 
stituting or  contained  in  advertisements  or  cata- 
logues have  been  held  copyrightable  and  protected 
against  piracy/^  although  other  cases  have  denied 
them  protection  on  the  ground  that  they  were  mere. 


marks  of  description.  Th«  injunc- 
tion was  denied.  Lord  Romllly  as- 
serting: 'I  know  of  no  law  which, 
while  It  wo.uld  not  prevent  the  sec- 
ond advertiser  from  Belling  the 
same  article,  would  prevent  hlra 
from  uslhg  the  same  advertisement, 
provided  he  did  not  in  such  adver- 
tisement, by  any  device,  suggest  that 
he  was  selling  the  works  and  de- 
signs of  the  first  advertiser.'  .  .  . 
In  Maple  v.  Junior  Army,  etc.. 
Stores,  21  Ch.  D.  369,  decided  In 
1882,  the  court  flatly  overruled  Cob- 
bett  v.  Woodward,  supra,  and  held 
that  such  a  book  or  catalogue  as  is 
In  question  here  was  the  subject  of 
protection  under  the  laws  of  Eng- 
land." J.  L.  Mott  Iron  Works  v. 
Clow.  82  Fed.  816,  J19,  820,  27  CCA 
250. 

7».  ColUs  V.  Cater,  78  L.  T.  Rep. 
N.  S.  618;  Church  v.  Linton,  25  Ont. 
181.     See  also  supra   J   98. 

"It  makes  no  difference  that  the 
pictures  in  suit  are  Intended  for  ad- 
vertising articles  of  commerce.  De- 
Jonge  V.  Breuker,  etc.,  Co.,  182  Fed. 
lEO  raff  236  U.  8.  38,  35  SCt  6,  59 
L.  ed.  113],  or  that  they  possessed 
little  artistic  merit.  Blelsteln  v. 
Donaldson  Llth.  Co.,  188  U.  S.  239, 
23  SCt  298,  47  L.  ed.  460.  It  is 
enough  that  the  evidence  shows  that 
the  pictures  in  their  details,  design, 
and  combination  of  lines  and  colors 
originated  with  the  complainant  and 
are  in  fact  pictorial  illustrations  or 
works  connected  with  the  fine  arts." 
Stacher  Llth.  Co.  v.  Dunston  Llth. 
Co.,   233  Fed.   601.   60S. 

80.  Lamb  V.  Evans,  [I89S]  1  Ch. 
218  (arrangement  and  headings  of  a 
page  of  newspaper  advertisements); 
Grace  v.  Newman,  L.  R.  19  Bq.  623, 
7  ERC  86;  Church  v.  Linton,  2S  Ont. 
181. 

81.  National  Cloak,  etc^  Co.  v. 
Kaufman,  189  Fed.  215;  Da  Prato 
Statuary  Co.  v.  Giuliani  Statuary 
Co.,  189  Fed.  90:  Davis  v.  Benjamin. 
[1906]  2  Ch.  491;  Maple  v.  Junior 
Army,    etc.,    Stores,^21    Ch.     D.    369 

ioverr  Cobbett  v.  Woodward,  L.  R. 
4  Elq.  4071;  Grace  v.  Newman,  L.  R. 
19  Eq.  623,  7  ERC  86:  Hotten  v.  Ar- 
thur, 1  Hem.  &  M.  603,  71  Reprint 
264;  Collls  V.  Cater,  78  L.  T.  Rep. 
N.  S.  613  (where  North,  J.,  said  that 
such  lists  could  not  be  distinguished 
in  principle  from  directories). 

as.  Meccano  v.  Wagner,  234  Fed. 
912;  J.  H.  White  Mfg.  Co.  v.  Shapiro, 
227  Fed.  957;  National  Cloak,  etc.,  Co. 
v.  Standard  Mail  Order  Co.,  191  Fed. 
528;  National  Cloak,  etc.,  Co.  v. 
Kaufman,  189  Fed.  215;  Da  Prato 
Statuary  Co.  v.  Giuliani  Statuary 
Co.,  189  Fed.  90;  Davis  v.  Benjamin, 
fl90R]  2  Ch.  491;  Maple  v.  Junior 
Army,,  etc..  Stores,  21  Ch.  D.  869; 
Grace  v.  Newman,  L.  R.  19  Eq.  623, 
7  ERC  86  (where  It  was  held  that 
a-  book  of  pictures  of  sepulchral 
monuments,  collected  and  made  for 
a  cemetery  man.  to  be  shown  to  cus- 
tomers ordering  a  monument,  was 
the  proper  subject  of  copyright): 
.  Collls  V.  Cater,  78  L.  T.  Rep.  N.  S. 
613;  Sllngsby  v.  Bradford  Patent 
Truck,  etc.,  Co.,  [19051  W.  N.  122 
(where  an  illustrated  catalogue  was 
treated  as  copyrightable,  but  denied 
protection  on  the  ground  that  it 
contained  fraudulent  representation). 
"The  fallacy  in  the  argument  that 
the  complainant  cannot  copyright 
'productions  of  the  industrial  arts' 
lies  in  the  confusion  of  the  pictures 
with  the  things  they  depict  In  a 
particular  way;  that  is,  the  wearing 
apparel  which  appears  In  the  lUus- 
tratlon  as  part  of  the   pictures.     As 


said  by  Mr.  Justice  Bradley  in  Baker 
V.  Selden.  101  U.  8.  99,  25  L.  ed. 
841:  'There  is  a  clear  distinction 
between  the  book  as  such  and  the 
article  which  it  is  Intended  to  illus- 
trate. The  object  of  the  one  la  Il- 
lustration; of  the  other  it  is  the  use 
thereof.  The  former  may  be  secured 
by  copyright,  the  latter  by  patent.' 
'The  complainant  does  not  claim  to 
monopolize  the  manufacture  and 
sale  of  the  wearing  apparel  depicted 
by  reason  of  Its  copyright.  It  does, 
however,  claim>  the  right  thereby  to 
prevent  others  from  copying  and  ap- 
propriating its  exclusive  property  In 
such  pictures  and  to  this  It  is  en- 
titled by  reason  of  its  copyright 
which  appears  to  be  valid."  Na- 
tional Cloak,  eta,  Co.  v.  Kaufman, 
189  Fed.  215,  219. 

[a]  VaahlOB  vtotarMb— "The  illus- 
trations which  the  defendant  Is  al- 
leged to  have  copied  from  the  com- 
plainant's copyrighted  book  are  so 
called  pictorial  illustrations,  being 
pictures  of  ladles  attired  in  the  la- 
test or  up-to-date  styles,  depicting 
the  fashions  in  dress,  supplemented 
by  information  concerning  the  ma- 
terials which  the  complainant  offers 
to  make  up  in  accordance  therewith, 
and  the  prices  at  which  it  will  do  so. 
Are  these  so  called  illustrations 
copyrightable  component  parts  of 
the  complainant's  book?  .  .  .  The 
contention  of  the  defendant  that  If 
a  picture  has  no  other  use  than  that 
of  a  mere  advertisement,  and  no 
value  aside  from  this  function,  it 
would  not  be  promotive  of  the  use- 
ful arts  within  the  meaning  of  the 
constitutional  provisions  entitling 
the  author  to  protection  in  the  ex- 
clusive use  thereof,  was  denied  in 
Blelsteln  v.  Donaldson  Llth.  Co.,  188 
U.  S.  239,  23  SCt  298,  47  L.  ed.  460, 
the  court  saying  that  'a  picture  is 
none  the  less  a  picture  and  none  the 
less  a  subject  of  copyright  that  it 
is  used  for  an  advertisement.'  The 
complainant's  pictures  or  illustra- 
tions are  more  than  mere  advertise- 
ments of  wearing  apparel.  They  are, 
on  their  face,  exceptionally  excellent 
pictures,  having  value  as  composi- 
tions. They  are  no  doubt  the  work 
embodying  the  personal  reaction  of 
artists  of  recognized  skill  in  their 
calling,  and,  furthermore,  admittedly, 
aside  from  their  artistic  merit  as 
productions  of  peculiar  value,  they 
portray  original  conceptions  and 
creations  relating  to  wearing  apparel 
of  great  interest  to  a  large  portlan 
of  the  public.  In  their  ensemble, 
their  details,  designs  and  general 
particulars  they  contain  the  some- 
thing that  appeals  to  the  taste  of 
an  admiring  public.  It  is  this  se- 
cret portrayed  by  the  artist  differ- 
ing from  other  pictures  of  this  kind 
In  which  lies  their  value  and  which 
apparently  caught  tWIl  eye  of  the  de- 
fendant and  furnishes  the  reason 
for  protecting  the  fruits  of  the  ar- 
tist's labors  by  copyright."  Na- 
tional Cloak,  etc.,  Co.  v.  Kaufman, 
189   Fed.   215,   217,   218. 

[b]  Tlotaxes  of  statiiUT  offered 
for  sale  are  copjrrigh  table.  Da 
Prato  Statuary  Co.  v.  Giuliani  Statu- 
ary Co.,  189  Fed.  90  [dlst  J.  L.  Mott 
Iron  Works  v.  CJlow,  82  Fed.  316,  27 
CCA  250,  on  the  ground  of  differ- 
ence in  character  of  objects,  de- 
picted]. 

[c]  A  cibxomo  antttlad  "Chuntal* 
BUS  and  Us  foUowam,"  intended  as 
a  glorification  of  lager  beer  drinking, 
and  designed  and  circulated  as  an 
advertisement  of  the  publisher's 
business  as  a  lager  beer  brewer,  was 


advertisements  and  hence  not  copyrightable.*^  Or- 
dinary circus  posters  may-  be  copyrighted.**  A 
manual  instructing  how  to  use  a  mechanical  to>' 
prepared  for  children,  which  was  more  than  a  mere 
advertisement,  being  a  g^^ide  to  the  combinations 
which  childreil'  might  form  with  the  toy,  and  ex- 
plaining many  principles  of  mechanics,  may  be  copy- 
righted." 


held  to  be  a  proper  subject  of  copy- 
right. Yuengling  v.  Schile,  IS  Fed. 
97,    20    Blatchf.    452    [dlst    Ehret    v. 


Pierce,  10  Fed.  568.  18  Blatchf.  802. 
on  the  ground  that  the  copyrishted 
article  in  that  case  was  not  a  work 
of  art  and  had  no  value  as  sudi. 
and  was  merely  a  mode  of  advertis- 
ing. In  the  principal  case.  Brown. 
D.  J.,  held  that  the  chromo  of  Oam- 
brinus  was  a  work  of  the  inutgi- 
natlon,  and  had  such  obvious  ar- 
tistic qualities  as  in  his  Judgment 
to  render  it  fairly  a  subject  of  copy- 
right without  regard  to  the  use 
which  plaintiff  may  have  made,  or 
might  have  intended  to  make,  of  it;. 

83.  J.  L.  Mott  Iron  Works  v.  Clow, 
82  Fed.  316,  27  CCA  260;  Land  v. 
Grand  Ra.plds  School  Furniture  Co.. 
39  Fed.  474;  Corbett  v.  Woodward. 
L.  R.  14  Eq.  407  (overruled  by  later 
cases.     See  supra  note  81). 

[a]  PlUTftlriBg'  stWpUss, — A  price 
catalogue  constituting  a -volume  con- 
taining illustrations  of  wares  offered 
-for  sale,  such  as  washbowls,  bath- 
tubs, foot  baths,  etc.,  which  articles 
are  without  ornamentation,  and  can- 
not well  be  the  subject  of  artistic 
treatment,  is  not  the  proper  subject 
of  a  copyright,  the  letterpress  l>eing 
confined  to  a  statement  of  dimen- 
sions and  price,  J.  L.  Mott  Iron 
Works  v.  Clow.  82  Fed.  316,  27  <3CA 
250    [aff   72  Fed.   1681. 

84.  Blelsteln  v.  Donaldson  Llth. 
Co.,  188  U.  S.  239.  23  SCt  298.  47 
L.  ed.  460  [rev  104  Fed.  993,  44  CCA 
296];  Hegeman  v.  Springer,  110  Fed. 
374,  49  CCA  86  [aff  189  U.  S.  506,  23 
SCt  849,  47  L.  ed.  921]  (theatrical 
lithographs  advertising  the  "Black 
Crook"). 

[a]  Ohzmaolitliognwhlo  aAver- 
tisanuBts  of  a  otnins,  portraying  a 
ballet,  a  number  of  persona  perform- 
ing on  bicycles,  ana  groups  of  men 
and  women  whitened  to  represent 
statues,  are  proper  subjects  of  oopy- 
right  under  U.  S.  Rev.  St  f  4952. 
as  amended  by  the  Act  of  June  18. 
1874  (18  U.  S..  St  at  U  78  c  801 
}  8),  as  "pictorial  illustrations." 
even  assuming  that  only  sucli  illus- 
trations as  are  "connected  with  the 
fine  arts"  are  within  the  protection  , 
of  such  laws.  Bleistein  v.  Donald-  I 
son  Llth.  Co.,  188  U.  S.  239,  23  SCt  i 
298,  47  L.  ed.  460  [rev  104  Fed.  993. 
44    CCA    296]. 

85.  Meccano  v.  Wagber,  234  Fed. 
912. 

[a]  mwinal  of  IsstmstloBS  («r 
us*  with  •rtUU''BoUL— "Whether  or 
not  complainant's  Manual  may  be 
properly  the  subject  of  copyright 
may  be  determined  by  the  test  laid 
down  by  Judge  Jenkins  in  J.  L.  Mott 
Iron  Works  v.  Clow,  82  Fed.  316. 
27  CCA  260,  In  which  he  says,  re- 
ferring to  certain  decisions  of  .the 
Supreme  Court:  "The  result  of  these 
decisions  would  seem  to  place  this 
construction  itton  the  constitutional 
provision  undeF  consideration:  'That 
only  such  writings  and  discoveries 
are  included  as  are  the  result  of  in- 
tellectual labor;  that  the  term  "writ- 
ings" may  be  liberally  construed  to 
Include  designs  for  engraving  and 
prints  that  are  original,  and  are 
founded  in  the  creative  powers  of 
the  mind,  the  fruits  of  Intellectual 
labor  .  .  .  that  to  be  entitled  to  a 
copyright  the  article  must  have,  by 
and  of  itself,  some  value  as  a  oom- 
posltion,  at  least  to  the  extent  of 
serving  some  purpose  other  than  as 
a  mere  advertisement  or  designation 
of  the  subject  to  which  It  is  at- 
tached.' When  thisi  together  witb 
other   statements   Ip   the  opinion,  la 
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[i  141]  27.  Labels  and  Prints  for  Hannfactored 
ArtidM.  By  spieeiflc  provisions  of  the  act  of  1874,^ 
■which  was  not  repealed  by  the  Copyright  Act  of 
3909,  and  is  still  in  force,  no  prints  or  labels  de- 
signed to  be  used  for  any  other  articles  of  manufac- 


ture shall  be  entered  under  the  copyright  law,  but 
they  may  be  registered  in  the  patent  office  in  con- 
formity with  the  regulations  provided  by  law  as  to 
copyright  of  prints.**  Only  such  cuts,  prints,  and 
engravings  as  constitute  pictorial  illustrations  or 


applied  to  complainant's  Manual,  it 
cannot  be  successfully  denied  that 
complainant's  Manuals  were  prop- 
erly copyrighted.  Aside  from  the 
attractiveness  of  the  designs  them- 
selves, it  Is  certain  that  much 
thought  and  labor  must  have  been 
given  to  their  construction.  They 
are  more  than  an  advertisement  of 
complainant's  wares.  They  instruct 
the  purchaser  how  to  use  the  strips 
of  metal  and  wheels  and  nuts  and 
angles  and  plates,  without  which 
even  a  particularly  bright  boy  would 
not  be  able  himself  to  think  out  the 
many  models  set  forth.  It  can 
scarcely  be  doubted,  too,  that  in  con- 
structing models  based  on  the  Illus- 
trations, many  mechanical  devices, 
of  which  he  would  otherwise  have 
no  knowledge,  are  brought  to  his 
mind,  and  many  principles  of  me- 
chanics imparted  to  him."  Meccano 
V.  Wagner,   284  Fed.  912,  921. 

88.  Act  June  18,  1874  (18  U.  S. 
St.  at  L.  78  c  301   }  8). 

87.  Stecher  Lith.  Co.  ▼.  Dunston 
Lith.  Co.,  233  Fed.  601;  28  Op.  Atty.- 
Gen.  (Fowler)«116. 

[a]  Satj  of  patent  oSea  to  r«r- 
Istar  priata,^ — ^The  Copyright  Act  of 
March  4,  1909  -{85  U.  8.  St.  at  L. 
1075),  did  not  relieve  the  patent 
office  of  Its  duty,  and  it  is  still  re- 
quired to  register  all  prints  which 
have  heretofore  been  registered 
therein  under  the  act  of  June  18. 
1874  (18  U.  S.  St.  at  L.  78),  and  in 
the  same  manner  as  they  have  here- 
tofore been  registered.  28  Op,  Atty.- 
Gen.    (Fowler)    116. 

88.  Steelier  Lith.  Co.  v.  Dunston 
Lith.  Co„  233  Fed.  601. 

[a]  OoBStmettoa  of  atatut*  br 
»ttoni«3r.«a>wraL — "By  the  act  of 
July  8.  1870  (16  Stat.  198),  as  ap- 
pears from  the  caption  of  said  act. 
Congress  revised,  consolidated,  and 
amended  the  statutes  then  existing 
relating  to  s>a  tents  and  copyrights. 
The  first  76  sections  of  this  statute 
related  exclusively  to  patents,  while 
sections  85  to  110  related  to  copy- 
rights. By  section  71  of  said  act 
It  was  provided  that  any  person  who, 
by  his  own  Industry,  genius,  efforts. 
and  expense  has  Invented  or  pro- 
duced (among  other  things)  any  new 
and  original  impression,  ornament 
pattern,  print,  or  picture,  to  be 
painted,  cast  or  otherwise  placed 
on  or  worked  into  any  article  of 
manufacture,  may,  upon  the  payment 
of  the  duty  required  by  law,  and 
other  due  proceedings  had,  the  same 
as  In  the  case  of  inventions  or  dis- 
coveries, obtain  a  patent  therefor. 
By  section  86.  which  is  the  second 
section  relating  to  copyrights,  It  was 
provided  that  any  dtisen  of  the 
United  States  or  resident  therein 
who  shall  be  the  author,  Inventor, 
designer,  or  proprietor  of  any 
(among  other  things)  engraving, 
cut,  print,  or  photograph,  or  nega- 
tive thereof,  shall,  upon  complying 
with  the  provisions  of  this  act,  have 
the  sole  liberty  of  printing,  reprint- 
ing, publishing,  completing,  copying 
executing,  finishing,  and  vending  the 
same.  It  will  thus  be  seen  that 
the  word  'print'  was  used  in  this  act 
in  connection  with  both  things  which 
might  be  patented  and  also  those 
subject  to  copyright,  but  the  distinc- 
tion between  the  two  characters  of 
prints  was  clearly .  drawn  by  the 
clause  in  said  section  71,  which  lim- 
ited the  prints  that  might  be  pat- 
ented to  those  which  were  'to  be 
placed  on  or  worked  into  any  ar- 
ticle of  manufacture."  In  codifying 
this  act  section  71  was  carried  Into 
the  Revised  Statutes,  with  .slight 
verbal  changes,  as  section  4929,  in 
chapter  1  of  title  80.  which  relates 
solely  to  patents,  while  section  86 
was  copied,  with  slight  modifications. 
tl3  C.  J.— 66] 


as  section  4962,  in  chapter  3  of  said 
title,  which  relates  solely  to  copy- 
rights, and  thus  the  distinction  be- 
tween the  two  characters  of  prints 
was  preserved  with  equal  clearness 
in  the  Revised  Statutes.  By  the  act 
of  June  18,  1874  (18  Stat.  78),  Con- 
gress amended  the  law  relating  to 
patents,  trade-marks,  and  copyrights 
by.  In  section  1  thereof,  ppovlding 
that  no  person  shall — 'maintain  an 
action  for  Infringement  of  his  copy- 
right unless  he  shall  give  notice 
thereof     .  for  a  print,  cut,  en- 

graving ...  by  Inscribing  upon 
some  visible  portion  thereor'  cer- 
tain statements  therein  set  forth, 
and  by  the  third  section  it  was  pro- 
vided that  in  the  construction  of  the 
act  the  words — 'engraving,  cut  and 
print  Shan  be  applied  only  to  pic- 
torial illustrations  or  works ,  con- 
nected with  the  fine  arts,  and  no 
prints  or  labels  designed  to  be  used 
for  any  other  articles  of  manufac- 
ture shall  be  entered  under  the  copy- 
right law.  but  may  be  registered  in 
the  Patent  Office;'  and  the  Commis- 
sioner of  Patents  was  diarged  with 
the  supervision  and  control  of  the 
entry  or  registry  of  such  prints  or 
labels.  In  compliance  with  such  regu- 
lations as  applied  to  the  registry 
of  copyrights,  except  that  a  fee  of 
36  was  to  be  paid  instead  of  $1  pro- 
vided for  registering  a  copyright.' 
Under  the  provisions  of  these  two 
statutes,  as  Interpreted  by  the  Com- 
missioner of  Patents,  two  classes  of 
patents  were  granted,  one  for  Inven- 
tions In  an  art,  for  a  machine,  a 
manufacture,  or  composition  of  mat- 
ter, or  any  improvement  thereon,  and 
th6  other  for  ornamental  designs 
placed  upon  or  worked  into  and 
forming  an  Inseparable  part  of  ar- 
ticles of  manufacture.  And,  in  ad- 
dition to  these,  the  Commissioner  of 
Patents  entered  for  registration,  'In 
conformity  with  the  regulations  pro- 
vided by  law  as  to  copyright  of 
prints,'  artistic  prints  which  describe 
the  article  of  manufacture  to  which 
It  refers  or  is  to  be  attached.  Be- 
cause these  registrations  were  made 
in  accordance  with  the  copyright 
law.  they  were,  by  the  Patent  Ofnce, 
designated  'copyrights,'  although 
such  designation  was  probably  in  a 
technical  sense  erroneous,  as  the  act 
of  1874  expressly  provided  that  such 
prints  or  labels  should  not  "be  en- 
tered under  the  copyright  law.'  the' 
sole  distinction  as  to  them  being 
that  they  should  be  entered  in  con- 
formity with  the  copyrl&ht  law.  But 
the  nomenclature  of  the  right  con- 
ferred by  the  registration  of  such 
prints  can  make  no  difference,  as  It 
Is  clear  that  the  register  of  copy-, 
rights  had  nothing  to  do  with  suclr 
prints,  that  all  proceedings  relating 
thereto  were  conducted  In  the  Patent 
Office,  and  that  the  law  under  which 
they  were  entered  was  a  part  of  the 
laws  under  which  that  office  was 
operated.  On  May  9,  1902  (32  Stat. 
193),  Congress  passed  an  act  by 
which  section  4929,  Revised  Statutes, 
was  amended  so  as  to  read:  'Any 
person  who  has  invented  any  new, 
original,  and  ornamental  design  for 
an  article  of  manufacture,  npt  known 
or  used  by  others  in  this  country 
before  his  invention  thereof,  and  not 
patented  or  described  in  any  printed 
publication  in  this  or  any  foreign 
country  before  his  Invention  thereof, 
or  more  than  two  years  prior  to  his 
application,  and  not  In  public  use 
or  on  sale  in  this  country  for  more 
than  two  years,  prior  to  his  appli- 
cation, unless  the  same  Is  proved 
to  have  been  abandoned,  may,  upon 
payment  of  the  fees  required  by  law 
and  other  due  proceedings  had,  the 
same  as  In  cases  of  inventions  or 
discoveries  covered  by  section  forty- 


eight    hundred    and    eighty-six,    ob- 
tain   a   patent    therefor.'      A^    I   un- 
derstand, the  Patent  Office  construed 
this    amendment    to    apply    solely    to 
the    second    class    of    patents    above 
described,   and   held   that   it   did   not 
affect  the  registration   in   that  office 
of    artistic   prints    to    be    placed    on 
articles   of   manufacture.     This   con- 
struction   was,    in    my    opinion,    cor- 
rect, inasmuch  as  the  act  of  July  18, 
1874,    was    not    incorporated    in    the 
Revised  Statutes,    they   being  only  a 
codification   of   the  laws   enacted   on 
or    before     December     1,     1873     (sec. 
6601),   and   consequently   said   act   of 
1874  was  not  repealed  by  the  amend- 
ment of  May  9.  1902.     With  the  law 
in   this  condition,   the  act  of  March 
4,    1909    (35   Stat.    1075),   entitled  'An 
act    to    amend    and    consolidate    the 
acts      respecting      copyrights,'      was 
passed.       The    caption    of    this    act 
clearly     indicates     that     It     was     in- 
tended to  relate  solely  to  the  subject 
of    copyrights,    and    It    was    not    in- 
tended   to    In    any   respect    amend  or 
affect  the   laws   then   existing   relat- 
ing to  the  registration  of  prints  and 
labels  In  the  Patent  Office,  and  there 
Is    nothing   in   the   body   of   the   act 
which    is/  in    the    least    Inconsistent 
with  the  caption.     The  words  'prints' 
and    'pictorial    illustrations.'    used    in 
clause    (k),    section    6,    of   said    act, 
relate   solely   to   prints   and   illustra- 
tions  which   were   embraced   in    sec- 
tion    4962,     Revised     Statutes,     and 
which    may    be    copyrighted;    and    It 
does  not  follow  that  because  no  ref- 
erence is  therein  made  to  prints  or 
labels  which  are  to  be  used  for  any 
other   articles   of   manufacture   such 
prints    or    labels    can    not    be    regis- 
tered  In    the    Patent    Office   precisely 
as  could  have  been  done  previous  to 
this  act.      My  attention   Is   called    to 
section    47    of    said    act.    whereby    it 
Is  provided  that  all  records  and  other 
things     relating     to     copyrights,     re- 
quired by  law  to  be  preserved,  shall 
bo  kept  and  preserved  in  the  Copy- 
right   Office,    Library    of    Congress, 
District    of    Columbia,    and    shall   be 
under  the  control  of  the  register  of 
copyrights,  who  shall,  under  the  di- 
rection   and    supervision    of    the    Li- 
brarian of  Congress,  perform  all  the 
duties  relating  to  the  registration  of 
copyrights;  and   it  is  suggested  that 
by  this  section  the  previous  laws  re- 
lating   to    the    registration   of    prints 
were    so    modified    as    to    require    all 
prints  to  be  registered  by  the  regis- 
ter of  copyrights.    However,  this  sec- 
tion Is  but  a  copy,   with  few  verbal 
changes,  of  section   86  of  the  act  of 
July   8.    1870,    and    section    4948,    Re- 
vised Statutes,  which  referred  alone 
to   the   record  kept   of  copyrights  in 
the  Copyright  Office,  and  this  section 
by  Its  express  terms  is  likewise  lim- 
ited   to    such    records    and    does    not 
relate   to   records  kept  of  prints  en- 
tered  In   the  Patent   Office.     Nor  can 
that  clause  in  section  63  of  said  act 
which    provides     that     'All     laws    or 
parts    of    laws    In    conflict    with    the 
provisions    of    this    act    are    hereby 
repealed'    have    any    effect    upon    the 
registration   of  prints  in   the  Patent 
Office    1.1    accordance    with    the    pro- 
v.>!lons  of  the  act  of  June  18,   1874, 
because  that  part  of  said  act  which 
relates  to  the  registration  of  prints 
In  the  Patent  Office  is  not  In  conflict 
with    the    provlsionE   of   the    act    of 
1909.     Furthermore,    I    do    not    think 
that   the  case  of  HIggins  v.  Keuffel 
(140   U.   S.  428,   11  set  731.   35  L.  ed. 
4  70)   wherein   the  court  defines  what 
labels  and  prints  are,  under  the  Con- 
stitution,   registerable   In    the  Patent 
Office,    has    any    bearing    upon    this 
question,  as  under  said  decision  some 
prints     may     be      thus      registered, 
though   intended   for  use   as  a   label 
or  mark  upon  a  manufactured  prod- 
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-works  connected  with  the  fine  arts  may  be  entered 
xmder  the  copyright  law.^  Under  this  statute  no 
labels,  even  though  possessed  of  artistic  merit,  can 
be  copyrighted,  if  they  are  designed  to  be  used  for 
any  article  of  manufacture.'"  But  the  mere  fact 
that  copies  of  a  painting  may  be  used  as  labels  does 
not  preclude  the  painting  from  being  the  subject 
of  a  valid  copyright.**  If  the  work  is  artistic  it  is 
copyrightable  whatever  the  owner  may  intend  to  do 

uct,  and  it  is  such  prints  that  axe 
requtrud  by  th"  act  of  1874  to  be 
registered  In 'the  Patent  Office."  28 
Op.  Atty.-Gen.   (Fowler)   116-120. 

W.  Bleistein  v.  Donaldson  Lith. 
Co.,  188  U.  S.  239,  23  SCt  298.  47  L. 
ed.  460  [rev  104  Fed.  993,  44  CCA 
296];  De  Jonere  v.  Breuker,  etc,  Co., 
1S2  Fed.  ISO  [afl  191  Fed.  3S,  111  CCA 
667  (aff  236  U.  S.  33,  35  SCt  6,  69  Li. 
ed.  113)1.     See  alao  supra  {   119. 

[a]  Bnle  amdled, — "In  Rosenbach 
V.  Drey  fuss,  2  Fed.  217,  the  articles 
in  question  were  'prints  of  balloons 
and  hanKlng  baskets,  with  printing 
on  them  for  embroidery,  and  cutting 
lines  showing  liow  the  paper  may 
be  cut  and  Joined  to  make  the  dif- 
ferent parts  fit  together,  and  not  in- 
tended as  a  mere  pictorial  repre- 
sentation of  something";  and  It  was 
held  that  they  were  not  copyright- 
able. The  act  of  1874  was  consid- 
ered, and  the  articles  were  decided 
not  to  be  'pictorial  illustrations  of 
works  connected  with  the  fine  arts,' 
but  'prints  or  labels  designed  to  be 
used  for  other  articles  of  manufac- 
ture.' This  being  so,  they  did  not 
belong  to  the  fine  arts,  and-  could  not 
be  copyrighted,  although  they  might 
be  patented  under  section  4929  of  the 
Revised  Statutes.  ...  In  Schu- 
macher V.  Wogram,  36  Fed.  210,  it 
appeared  that  the  plalntitFs  were 
manufacturers  of  prints  or  labels, 
selling  them  for  the  purpose  of  being 
aillxed  to  cigar  boxes  and  other  arti- 
cles. They  copyrighted  a  picture  rep- 
resenting a  young  woman  holding  a 
bouquet  of  flowers,  entitled  'Nose- 
gay.' From  this  they  struck  off 
prints,  which  they  sold  to  dealers  In 
cigars,  substituting  the  words  'Opera 
Bouquet'  (a  name  descriptive  of  a 
brand  of  cigars)  in  place  of  the  word 
'Nosegay.'  An  action  was  brought  to 
restrain  infringement  of  some  of 
these  prints,  judge  Wallace  denied 
a  motion  for  a  preliminary  injunc- 
tion, saying:  'The  facts  show  an  at-, 
tempted  evasion  by  the  plaintiffs  of 
the  provisions  of  section  3  of  the  act 
of  Congress  of  June  18,  1874,  "to 
amend  the  law  relating  to  patents, 
trade-marks,  and  copyrights."  That 
section  declares  in  substance  that  no 

?irints  or  labels  designed  to  be  used 
or  any  article  of  manufacture  can 
be  copyrighted,  but  authorises  them 
to  be  registered  and  protected  as 
trade-marks  In-  proper  cases.  If  the 
experiment  of  the  plaintiffs  can  sucr 
Ceed,  this  statute  Is  inoperative' 
whenever  the  prints  or  labels  contain 
a  pictorial  illustration;  and  It  could 
be  wholly  nullified  by  the  device  of 
printing  pictures  on  labels.  The  case 
of  Schumacher  v.  Schwencke.  25  Fed. 
466,  23  Blatchf.  373.  is  distinguish- 
able from  the  present,  .  because  in 
that  case  the  court  found  that  the 
■picture  copyrighted  was  not  made  to 
be  used  for  lal>els.' "  De  Jonge  v. 
Breuker,  etc,  Co.,  182  Fed.  160.  162. 
163  [aff  191  Fed.  36,  111  CCA  667  (aff 
236  U.  S.  33,  35  SCt  6.  59  L.  ed. 
113)]. 

90.  Bleistein  v.  Donaldson  Lith. 
Co.,  188  U.  S.  239,  23  SCt  298,  47  L.. 
ed.  460  [rev  104  Fed.  993,  44  CCA 
2961;  Stecher  Llth.  Co.  v.  Dunston 
Llth.  Co.,  233  Fed.  601;  Schumacher 
v.  Wogram,  35  Fed.  210. 

»1.  Stecher  Llth.  Co.  v.  Dunston 
Lith.  Co.,  233  Fed.  601;  De  Jonge  v. 
Breuker,  etc.,  Co..  182  Fed.  150  [aff 
191  Fed.  36.  Ill  CCA  667  (aff  236  U. 
S.  33.  35  SCt  6,  69  L.  ed.  113)];  Schu- 


macher V.  Schwencke,  26  Fed.  466,  23 
Blatchf.  373. 

[a1  Bnle  avpUsd. — "In  Schu- 
macher V.  Schwencke,  26  Fed.  466,  23 
Blatchf.  373.  It  was  decided  that  a 
painting  upon  which  artistic  skill 
had  been  expended  was  copyrightable 
although  it  could  be  readily  litho- 
graphed- and  used  as  an  advertising 
label.  Judge  Coxe's  language  Is  as 
follows;  'It  is  contended  by  the  de- 
fendants that  the  complainant's 
painting  was  designed  as  a  label  for 
cigar  boxes.  This,  it  is  said,  is  evi- 
denced by  Its  size,  and  by  the  fact 
that  copies  appear  to  be  advertised 
In  complainant's  catalogue  of  labels. 
That  lithographic  copies  are  applica- 
ble to  this  purpose  cannot  be  denied. 
They  may  also  be  used  for  many 
other  purposes.  The  proof  in  this 
case  discloses  some  of  them.  But 
the  subject  of  the  copyright  Is,  In 
fact,  a  painting,  executed  by  an  ar- 
tist with  pencil  and  brush,  and  can 
Itself  be  used  only  as  paintings  are 
used.  The  fact  that  copies  may  be 
utilized  for  advertising  purposes 
does  not  change  the  character  of  the 
original.  If  the  painting  Itself  Is  to 
be  considered  a  label  because  copies 
may  be  so  used,  no  masterpiece 
would  escape  such  desecration.  It 
will  hardly  do  to  call  the  Slstine 
Madonna  or  the  Aurora  labels,  be- 
cause by  the  sacrilege  of  modern  en- 
terprise copies  of  Raphael's  Cherubs 
or  Guide's  Goddess  may  be  trans- 
ferred to  a  blacking  box  or  a  per- 
fumery bottle.  Were  It  contended 
that  this  painting  was  Intended  ex- 
clusively for  a  label,  or  as  the  first 
step  in  making  a  label,  a  much 
stronger  case  for  the  defendants 
would  be  presented.  But  such  Is  not 
the  fact,  and  it  Is  clear  from  the  affi- 
davits that  it  cannot  be  established 
by  evidence.' "  De  Jonge  v.  Breuker, 
etc.,  Co.,  182  Fed.  160,  163  [aff  191 
Fed.  24.  Ill  CCA  667  (aff  236  U.  S. 
33,  36  SCt  6.  69  L.  ed.  113)]. 

99.  De  Jonge  v.  Breuker,  etc,  Co., 
182  Fed.  150  [aff  191  Fed.  36,  111  CCA 
567  (aff  236  U.  S.  33,  36  SCt  6,  59 
L.  ed.  113)1. 

93.  De  Jonge  v.  Breuker,  etc.,  Co., 
182  Fed.  150  [aff  191  Fed.  36.  Ill 
CCA  667  (aff  235  U.  8.  33,  36  SCt  6, 
59  L..  ed.  113)]. 

[a]  aiaotton  betweali  oopyrlgbt 
•Bd  patwit. — "Since  it  was  qualified 
for  admission  Into  the  two  statutory 
classes,  I  see  no  reason  why  It  might 
not  be  placed  In  either.  But  It  could 
not  enter  botTi.  The  method  of  pro- 
cedure, the  term  of  protection,  and 
the  penalties  for  Infringement,  are 
so  different  that  the  author  or  owner 
of  the  painting  that  la  eligible  for 
both  classes  must  decide  to  which 
region  of  Intellectual  effort  the  work 
Is  to  be  assigned,  and  he  must  abide 
by  the  decision.  Ordinarily,  of 
course,  there  is  no  difficulty.  Not 
many  paintings  are  suitable  for  use 
as  designs,  and  only  a  few  designs 
possess  the  qualities  demanded  by 
the  fine  arts.  But  it  Is  easily  con- 
ceivable that  here  and  there  a  paint- 
ing may  be  eligible  for  either  class, 
and  the  water  color  in  question  Is, 
I  think,  an  excellent  example.  Such 
a  work  may  be  used  In  both  the  fine 
and  the  useful  arts;  but  it  can  have 
protection  in  only  one  of  these 
classes.  The  author  or  owner  is 
driven  to  his  election,  and  must 
stand  by  his  choice.  ...  If  a 
painting  Is  obviously  artistic,  it  is,  I 


with  the  reproductions."  In  such  cases  he  has  an 
election  to  protect  the  work  either  by  a  eopyri^ht 
or  a  design  patent;**  but  he  cannot  do  both.^  The 
word  "designed"  in  the  statnte  refers  to  the  quality 
of  the  painting,  not  to  the  state  of  mind  or  the  in- 
tention of  the  author  or  owner."  Mere  labeb  whidi 
simply  designate  or  describe  the  articles  to  which 
they  are  attached,  and  which  have  no  value  sepa- 
rated from  the  articles,  have  never  been  within  the 

think,  entitled  to  copyright,  what- 
ever the  applicant  may  Intsnd  to  do 
with  the  reproductions.  Whether  he 
can  adequately  protect  them  under 
the  copyright  law,  and  still  U8«  them 
as  he  may  wish.  Is  his  affair.  His 
common  sense  will  be  likely  to  in- 
form him  correctly  upon  this  subject 
If,  however,  the  painting  is  obvl-jusly 
a  mere  design,  lacking  in  such  artis- 
tic quality  as  entitles  it  to  be  ranked 
among  the  productions  of  tha  fine 
arts,  copyright  may  be  properly  re- 
fused. And  It  Is  not  difficult  to  con- 
ceive of  a  third  situation  in  which 
the  Librarian  may  well  be  In  doubt 
what  his  decision  should  be.  In  that 
event  it  is  probable  that  he  may 
find  it  moat  desirable  not  to  inter- 
fere with  the  applicant's  choice,  leav- 
ing him  to  take  the  consequences  of 
his  election.  As  it  seems  to  me.  if 
applicants  understand  clearly  that 
they  cannot  apply  for  protection  of 
one  kind  and  hope  to  receive  protec- 
tion of  the  other,  they  will  probably 
be  very  careful  to  ask  for  precisely 
what  they  want."  De  Jonge  v.  Breu- 
ker, etc.,  Co.,  182  Fed.  150.  152.  IS4 
[aff  191  Fed.  85,  111  CCA  667  (all 
236  U.  S.  33,  36  SCt  6,  69  L..  ed. 
118)1. 

94.  De  Jonge  v.  Breuker,  etc.  Co_ 
182  Fed.  150  [aff  191  Fed.  35.  Ill  CCA 
567  (aff  235  U.  S.  33,  36  SCt  «.  69  L 
ed.  113)]. 

9B.  De  Jonge  v.  Breuker,  etc.  Co, 
182  Fed.  160  [aff  191  Fed.  35.  Ill  CCA 
667  (aff  235  U.  S.  38,  36  SCt  6.  S9  L. 
ed.  113)]. 

[a]  "Deslnsa''  ooastnMd. — "The 
principal  defense  is  that  the  paint- 
ing was  not  the  subject  of  copyright 
at  all,  but  should  have  been  patented 
under  section  4929  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901.  p. 
3398),  as  a  design  for  an  article  of 
manufacture.  In  my  opinion  the  tes- 
timony does  not  sustain  this  defense. 
Whatever  force  the  argument  may 
possess,  where  a  painting  is  obviously 
a  mere  design  and  can  be  nothing 
else.  It  Is  not  persuasive  where  the 
painting  may  with  equal  propriety 
belong  either  to  the  fine  or  to  the 
useful  arts.'  It  clearly  appears  that 
the  painting  now  in  question  is  artis- 
tic in  thought  and  execution,  and  It 
was  therefore  entitled  to  protection 
by  a  copyright.  If  a  copyright  was 
desired.  It  appears  Just  as  clearly 
that  neither  the  artist  nor  hia  patron 
Intended  to  reproduce  the  painting  as 
such  a  work  of  art  la  ordinarily  re- 
produced, but  intended  to  multiply  li 
as  a  design  for  a  fancy  paper  to 
cover  boxes  and  other  articles  for 
the  holiday  season.  Nevertheless, 
when  the  painting  left  the  artist's 
hand,  it  was  of  such  a  character  as 
made  It  eligible  either  for  copyright 
or  for  patenting,  at  the  option  of 
the  author  or  owner.  As  it  seems 
to  me.  Act  June  18,  1874,  c.  301.  18 
Stat.  78  (U.  S.  Comp.  St.  1901.  p. 
3411).  did  not  forbid  it  to  be  copy- 
righted. A'  reproduction  would  cer- 
tainly not  be  a  label,'  andL  while  no 
doubt  it  might  be  a  'print,'  and  might 
with  propriety  be  regarded  as  'de- 
signed to  be  used  for  fan)  article  of 
manufacture,'    It    could    with    equal 

firoprlety  be  described  as  a  ■pictorial 
Ilustratlon  or  work  connected  with 
the  fine  arts' — quite  as  accurately  as 
the  circus  posters  that  were  thus 
classified  in  Bleistein  v.  Donaldson 
Lith.  Co.,  188  U.  S.  239,  23  SCt  391. 
47  L.  ed.  460 — and  therefore  it  could 
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protection  of  the  eopyright  law."  Chh>mo8  as  dis- 
tinguiBhed  from  prints  and  labels  may  be  entered 
under  the  copyright  law,  and  need  not  be  registered 
in  the  patent  office,*^  even  when  adapted  and  in- 
tended for  nse  as  labeb  on  articles  of  commerce."* 

[$  142]  28.  Trade-Marks.  Trade-marks  are  not 
eopyrightable,"  and  it  is  beyond  the  constitutional 
power  of  congress  to  make  them  so.^    Bat  under  its 


power  to  r^^late  interstate  and  foreign  commerce^ 
congress  has  provided  for  the  r^stration  of  trade- 
marks in  the  patent  office.' 

[4  143]  29.  Title  of  Work.'  Titles  consisting  of 
common  words  and  lacking  originality  are  clearly 
not  protected  by  copyright.*  Where  the  title  of  a 
copyrighted  production  is  the  original"  production  of 
the  author's  mind,  probably  the  courts  in  protecting 


not  b«  deflnltely  assigned  for  the 
present  purpose  either  to  the  fine  or 
to  the  useful  arts,  until  the'  author 
or  the  owner  decided  under  which 
statute  he  would  protect  his  prop- 
erty. It  Is,  I  think,  difficult  to  see 
ho<r  a  nalntinK  that  may  he  either 
copyrlKnted  or  patented  can  he  said 
to  be  'designed'  for  one  rather  than 
for  the  other  form  of  protection  until 
the  author  or  owner  makes  his  final 
choice.  Up  to  that  time  'he  may  do 
what  he  pleases  with  his  property. 
If  he  chooses  to  copyright  it  as  a 
work   of   art,    he   may   do   so;    if   he 

firefers  to  patent  it  as  a  design,  he 
s  free  to  do  this  also:  and  the  mere 
fact  that  he  originally  Intended  to 
take  one  of  these  courses  rather  than 
the  other  does  not  prevent  him  from 
changing  his  purpose  at  the  last  mo- 
ment. His  state  of  mlkd  upon  this 
matter  has  nothing  to  do -with  the 
quality  of  the  painting;  and  It  Is  this 
quality,  and  not  the  intention  of  the 
author  or  owner,  that  determines 
what  protection  may  be  given  to  the 
artist's  work."  De  Jonge  v.  Breuker, 
etc.,  Co.,  182  Fed.  150,  151  [aft  191 
Fed.  35,  111  CCA  667  (aff  236  U.  S. 
38,. 36  set  6,  59  L.  ed.  113)]. 

96.  Hlgglns  V.  Keuffel,  140  U.  S. 
428,  431.  11  set  731,  36  L.  ed.  470 
(aff  30  Fed.  627];  Stecher  Llth.  Co. 
V.  Dunston  Llth.  Co.,  233  Fed.  601:. 
I>e  Jonge  v.  Breuker,  etc.,  Co.,  182 
Fed.  160  [aff  191  Fed.  85,  111  CCA 
567  (aff  236  U.  S.  33,  35  SCt  6,  5»  L. 
ed.  113)1;  Royal  Sales  Co.  v.  Oaynor, 
164  Fed.  207  (monogram  and  cam- 
paign badge);  Schunuusher  t.  Wog- 
ram,  35  Fed.  210;  Cotteen  v.  Bmnton, 
5  F.  Cas.  No.  2,946,  4  McLean  616; 
Marsh  v.  Warren,  16  F.  Cas.  No. 
9,121,  14  Blatchf.  263;  ScovlUe  v.  To- 
land,  21  F.  Cas.  No.  12,663;  Marget- 
son  V.  Wright,  2  De  G.  &  Sm.  420,  64 
Reprlni  188;  Oriffln  v.  Kingston,  etc., 
K.  Co.,  17  Ont.  660,  666. 

"To  be  entitled  to  a  copyright  the 
article  must  have  by  itself  some 
value  as  a  composition,  at  least  to 
tbe  extent  of  serving  some  purpose 
other  than  as  a  mere  advertisement 
or  designation  of  the  subject  to 
which  It  is  atUched."  Hlgglns  v. 
KeuSel,  supra. 

[a]  »e»>on  for  tula. — "A  label  on 
a  box  of  fruit  giving  Its  name  as 
'grapes,'  even  with  the  addition  of 
adjectives  characterising  their  qual- 
ity as  'black,'  or  'white,'  or  'sweet,' 
or     Indicating     the     place     of    their 

frowth,  as  Malaga  or  California, 
oes  not  come  within  the  object  of 
the  clause.  The  use  of  such  labels 
upon  those  articles  has  no  connection 
-with  the  progress  of  science  and  the 
useful  arts.  So  a  label  designating 
ink  in  a  bottle  as  'black,'  'blue,'  or 
"red,'  or  'Indelible,'  or  'Insoluble,'  or 
as  possessing  any  other  quality,  has 
nothing  to  do  with  such  progress. 
It  cannot,  therefore,  be  held  by  any 
reasonable  argument  that  the  pro- 
tection of  mere  labels  is  within  the 
Surpose  of  the  clause  in  question." 
Ugglns  v.  Keuffel,  140  U.  S.  428,  431. 
11  SCl  731,  36  U  ed.  470  [aff  30  Fed. 
627]. 

•7.  Stecher  Llth.  Co.  y.  Dunston 
L.ith.  Co.,   233  Fed.  601. 

[a]  Oluomos  not  wtthla  aot  of 
1874, — "The  copyrights  in  question 
were  obtained  In  the  vear  1908  under 
the  act  of  1906,  whlcn  amended  sec- 
tion 4962,  and  subsequently  provided 
that  the  proprietor  of  any  engrav- 
ing, cut.  print,  or  photograph,  or 
negative  thereof,  or  -of  a  painting, 
drawing,  or  chromo,  intended  to  be 
perfected  as  works  of  the  fine  arta 


should  have  the  sole  liberty  of  vend- 
ing the  same.  Section  I  of  the  act 
of  1874,  which  seems  not  to  have 
heen  rt-pealed  by  the  act  of  1906,  pro- 
vides That  In  construing  the  acts  the 
words  'engraving,'  'cut,'  and  'print' 
shall  be  applied  only  to  pictorial 
illustrations  or  works  of  the  fine 
arts,  and  that  'no  prints  or  labels 
designed  to  he  used  for  any  other 
articles  of  manufacture  shall  be  en- 
tered under  the  copyright  law,  hut 
may  be  registered  in  the  Patent  Of- 
fice.' Upon  carefully  reading  such 
provisions  I  am  of  the  opinion  that 
section  4952  makes  a  clear  distinc- 
tion between  chromes  and  engrav- 
ings, cuts,  and  prints,  and  as  section 
8  plainly  omtts  chromes  they  do  not 
come  under  the  provision  relating  to 
registration  in  the  Patent  Office.  In 
making  the  distinction  Congress  no 
doubt  nad  In  mind  the  ordinary  defi- 
nition of  the  word  'chromo'  or 
'chromo-Uthograph,'  as  a  picture  pro- 
duced from  drawings  on  stones;  each 
color  being  represented  by  a  different 
stone.  This  view  I  think  finds  sup- 
port In  Hills  V.  Austrich,  120vFed. 
862,  and  In  Hills  v.  Hoover,  186  Fed. 
701,  wherein  Judge  Lacombe,  and 
later  Judge  Holland,  recognized  the 
distinction  between  pictures  pro- 
duced from  drawings  on  stones  and 
pictures  made  from  metal  plates." 
Stecher  Llth.  Co.  v.  Dunston  Llth. 
Co.,  233  Fed.   601,  602. 

98.  Stecher  Llth.  Co.  v.  Dunston 
Llth,  Co.,  233  Fed.  601;  Hutchings  V. 
Sheard.  [1881]  W.  N.  20. 

[a]  Bnl*  avpUsd./— "The  plainUff's 
chromo  in  the  present  case  is  not  a 
mere  engraving  or  print  of  any  arti- 
cle which  the  complainant  offers  for 
sale.  It  is  a  work  of  the  imagination, 
and  has  such  obvious  artistic  quali- 
ties as,  in  my  Judgment,  render  It 
fairly  a  subject  of  copyright,  without 
regard  to  the  use  which  the  plaintiff 
has  made  or  may  Intend  to  make  of 
It.  Where  the  work  in  question  is 
clearly  one  of  artistic  merit,  it  is  not 
material,  in  my  Judgment,  whether 
the  person  claiming  a  copyright  ex- 
pects to  obtain  his  reward  directly 
through  a  sale  of  the  copies,  or  in- 
directly through  an  increase  of 
profits  In  liiB  business  to  be  obtained 
through  their  gratuitous  distribu- 
tion." Tuengllng  v.  Schlle,  12  Fed. 
97,  100,  20  Blatchf.  462  [guot  De 
Jonge  V.  Breuker,  etc.,  Co.,  182  Fed. 
150,  158  (aff  191  Fed.  86,  111  CCA 
567,  and  aff  2SS  U.  S.  38,  86  SCt  6, 
59   L.   ed.  113)1. 

99.  U.  S.  y.  Steffens,  100  U.  S.  88, 
25  L.  ed.  660. 

"Trade-marks  can  not  be  copy- 
righted nor  registered  in  the  Copy- 
right Office."  Rules  and  Regulations 
for  Registration  of  Claims  to  Cop; 


Jopy- 
I.  16) 


right    (Copyright  Office  Bui.  No. 
rule  18  (m). 

1.  U.  S.  V.  SteSena  100  V.  B.  82, 
25   L.  ed.   660. 

a.  See  Trade-Maiits,  Trade-Names, 
and  Unfair  Competition  [38  C^c  854 
et  seq]. 

3.  OomuoiiFlaw  lifhta  in  tttls  see 
supra  i  23. 

xafzugenwiit  o<  titl*  see  Infra  { 
275 

4i  Stringer  v.  Frohman,  162  NTS 
936;  Dicks  v.  Yates,  18  Ch.  D.  76; 
Broemel  v.  Meyer,  29  T.  L.  R.  148. 

[a]  Bnl*  •ppUad'^d)  The  author 
of  a  copyrighted  story  published  in 
magazine  and  book  form  cannot  en- 
join use  of  the  title  for  a  play  not 
connected  with  the  story,  where  it 
appears  that  the  same  title  has  been 
frequently  used  before  for  magazine 


articles  and  for  plays,  more  than 
forty  years  ago.  Stringer  v.  Froh- 
man, 162  NTS  985.  (2)  Such  words 
as  "CHiarlty,"  "Faith,"  and  the  like 
cannot  be  appropriated  as  the  title  of 
a  copyrighted  work  and.  receive  the 
protection  of  the  copyright.  Isaacs 
V.  Daly,  39  N.  Y.  Super.  611.  (8)  Nor 
can  a  hackneyed  phrase  like  "Splen- 
did Misery"  be  protected  by  copy- 
right. Dicks  V.  Yates,  18  Ch.  D.  76. 
(4)  Where  the  words  "Post  Office  Di- 
rectory" had  been  used  by  plaintiff 
as  the  title  of  a  copyrighted  worlc,  an 
injunctron  restraining  defendant* 
from  using  these  words  as  a  part  of 
their  directory  was  refused.  Kelly  v. 
Byles,  13  Ch.  D.  682.  (5)  The  mere 
taking  of  a  title  consisting  of  two 
ordinary  words  of  the  Bngllsh  lan- 
guage, such  as  "C^astle  Album," 
would  not  be  an  infringement  of 
copyright.  Sohovs  v.  Schmincke,  8t 
Ch.  D.  64<. 

[b]  OoDuaoB  phtaae  wtth  msoial 
weitlnr. — ^"The  plaintiff,  in  tbe  year 
1911,  wrote  an  original  comedy,  en- 
titled 'Where  There's  a  Will  There's 
a  Way.'  The  plot  dealt  with  the 
question  of  a  testament,  and  the 
word  'will'  in  the  title  .was  used  in 
the  sense  of  testament.  In  Novem-. 
her,  1912,  the  defendant  presented  at 
the  (Mterion  Theatre  a  play,  entitled 

"Where  There's  a  Will  — .'    The 

word  'wlUVin  the  defendant's  play 
had  the  same  double  meaning  as  m 
the  plaintiff's.  Warrington,  J.,  said 
the  suggestion  of  the  plaintiff  was 
that  her  title,  the  familiar  proverb, 
had  In  reference  to  the  plot  of  the 
play  a  peculiar  meaning — namely, 
that  the  word  'will'  did  not  mean  an 
act  of  volition,  but  a  testamentary 
disposition.  She  claimed  that  hers 
was  an  original  title,  and  said  that 
in  the  defendant's  title,  having  r»- 
gard  to  the  plot,  the  word  'wllr  had 
the  same  meaning  as  In  hers.  She 
did  not  complain  of  the  play  itself. 
All  that  she  said  was  that  the  title 
was  a  material  part  of  the  play,  that 
there  was  originality  In  the  title,  and 
that  she  was  entitled  to  restrain  In- 
fringement There  was  no  satisfac- 
tory decision  in  favour  of  the  con- 
tention that  there  was  eopyright  in 
the  title  of  a  book  by  itself,  but 
there  was  plenty  of  authority  l!or 
saying,  that  if  there  was  copyright, 
the  title  must  be  such  as  to  be  of 
an  original  and  peculiar  nature.  In 
the  case  of  Dick  v.  Yates,  18  Ch.  D. 
76,  it  was  pointed  out  that  there 
could  be  no  copyright  in  such  com- 
mon words  as  'splendid  misery.'  The 
words  of  the  title  of  the  plaintiff's 
play  were  a  familiar  proverb,  and 
words  which  were  at  some  time  or 
other  In  everybody's  mouth.  Could 
the  plaintiff  appropriate  such  words 
to  herself  by  giving  them  the  pecu- 
liar meaning  whlcn  she  said  they 
bore  in  this  play?  In  his  opinion,  if 
there  could  be  copyright  In  the  title 
of  a  play,  there  could  not  be  in  this 
case,  where  the  title  consisted  of  a 
hackneyed  proverb."  Broad  v.  Meyer, 
57  Sol.  J.  146. 

5.  Benn  v.  Leclercq,  3  F.  Cas.  No. 
1,808:  Isaacs  v.  Daly,  39  N.  Y.  Super. 
611;  Dicks  v.  Yates,  18  Ch.  D.  76. 

[a]  Title  of  drsms  A  person 
who  deposits  in  the  copyright  office 
the  title  of  a  drama,  which  title  is 
not  original  with  himself,  cannot  se- 
cure such  title  to  the  exclusion  of 
others  who  have  applied  such  title 
to  a  dramatic  composition  founded  on 
the  same  story  before  the  date  of 
such  deposit.  Benn  v.  Leclercq,  3  F. 
C^as.  No.  1,808. 
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the  production  itself  would  also  protect  the  trtlel* 
But  it  is  only  as  a  part  of  a  copyrighted  work  and 
as  the  title  to  that  particular  work  that  any  title 
ean  receive  protection  under  the  copyright  law;  a 
mere  title  alone  is  not  copyiightable.  It  has  been 
intimated  that  possibly  there  could  "be  copyright 
in  a  title,  as  for  instance  in  a  whole  page  of  title  or 
something  of  that  kind  requiring  invention,"*  al- 
though not  in  a  single  word.*    But  no  case  can  be 


found,  either  in  England  or  in  the  United  States,  in 
which  under  the  copyright  statutes  courts  have  pro- 
tected tiie  title  alone  separate  'from  the  book  or 
other  production  which  it  is  used  to  designate."*  An 
exclusive  right  to  a  title  cannot  be  secuined  by  enter- 
ing it  in  the  copyright  ofBce  in  advance  of  publi- 
cation.*^ Titles  will  be  protected,  however,  against 
use  or  imitation  under  circumstances  constituting 
unfair  competition.** 


[b]  Tltl*  of  book^— In  order  that 
the  title  of  a  work  may  be  protected 
by  a  copyright  aecureo  in  the,  work 
Itself,  there  must  be  some  origmallty 
in  such  title.  No  exclusive  right  to 
the  use  of  common  English  words 
can  ordinarily  be  obtained  by  appro- 
priating them  as  the  title  of  a  copy- 
righted work.  Thus  where  the  owner 
of  a  copyright  in  a  play  called 
"Charity"  brought  suit  to  restrain 
the  defendant  from  presenting  a  dif- 
ferent play  under  the  same  name, 
the  inju>;ction  was  refused.  Isaacs 
V.  Daly,  89  N.  Y.  Super.  511;  Dicks  v. 
Tates,  18  Ch.  D.  76,  88  (where  Sir 
George  Jessel,  M.  R.,  in  discussing 
whether  there  could  be  copyright  in 
the  words  "Splendid  Misery"  used  as 
the  title  of  a  novel,  said:  "I  am  of 
opinion  that  there  cannot.  The  words 
'Splendid  Misery'  are  common  Eng- 
lish words.  I  should  say  that  the 
combination  of  them  was  a  hack- 
neyed and  common  combination,  and 
it  Is  proved  that  it  was  used  as  the 
actual  title  of  a  novel  so  far  back  as 
1801.  It  does  not  appear  to  me  that 
there  was  any  invention  in  the  com- 
bination of  'Splendid  Misery,'  any 
more  than  there  would  be  In  the 
words  'Miserable  Sinner.'  or  anything 
of  that  kind").  ^ 

Oiigliudltr  la  mawal  Ibe  supra  || 
91-97. 

8.  Outcault  V.  Lamar,  1S6  App. 
Div.  110,  119  NTS  9»0;  Weldon  v. 
Dicks,  10  Ch.  D.  247  (where  Malins, 
V.  C,  held  that  the  title  of  a  book 
is  part  of  the  book  and  as  much  the 
subject  of  copyright  aa  the  book  it- 
self); Mack  V.  Fetter,  Li.  R.  14  Eq. 
431. 

[a]  TlM  boUtor  of  a  ooi^itglit  la 
•BtltUd  to  protootloa  la  tbe  oopy- 
xlgbi  aaana  as  well  as  in  the  literary 
production  where  there  is  an  in- 
fringement in  whole  or  in  part  of  the 
production  which  is  the  subject  of 
the  copyright,  but  the  name  alone  is 
not  protected  by  the  copyright.  Out- 
cault V.  Lamar,  135  App.  Div.  110,  119 
NYS  930  ("Buster  Brown"  cartoons). 

7.  U.  S.— Atlas  Mfg.  Co.  v.  Street, 
204  Fed.  398,  122  CCA  668,  47  L.RAN8 
1002;  Olaser  v.  St.  Elmo  <Jo..  176  Fed. 
276;  Corbett  v.  Purdy,  80  Fed.  901; 
Harper  v.  Ranous,  67  Fed.  904;  Mer- 
riam  v.  Famous  Shoe,  etc.,  Co.,  47 
Fed.  411;  Black  r.  Ehrich,  44  Fed. 
793-  Donnelley  v.  Ivers,  18  Fed.  592, 
20  Blatchf.  381;  Benn  v.  Leclercq,  3 
F.  Cas.  No.  1,308;  JoUie  v.  Jaques,  13 
F.  Cas.  No.  7,437,  1  Blatchf.  «18:  Os- 
good V.  Allen,  18  F.  Cas.  No.  16,603, 
Holmes  185. 

D.  C. — Wilson  V.  Hecht,  44  App.  83 
[Quot  Black  V.  Ehrich,   44  Fed.   793]. 

N.  T. — Outcault  V.  Lamar,  136  App. 
Div.  HO,  119  NTS  930;  Isaacs  v. 
Daly,  39  N.  T.  Super.  511;  Dickey  v. 
Mutual  Film  Corp.,  160  NTS  609. 

Eng.— Kelly  v.  Hutton,  L.  R.  3  <3h. 
703;  Maxwell  v.  Hogg,  L.  R.  2  Ch. 
307;  Schove  v.  Schmlncke,  33  Ch.  D. 
646;  Dicks  v.  Yates,  18  Ch.  D.  76; 
Kelly  v.  Byles,  13  Ch.  D.  682  lafT  48 
L.  J.  Ch.  6821;  Weldon  v.  Dicks,  10 
Ch.  D.  247;  Crotch  v.  Arnold,  54  Sol. 
J.   49. 

Ont. — Mclndoo  v.  Musson  Book  Co., 
35  Ont.  L.  42,  9  OntWN  239  [dist 
Rose  v.  McLean  Pub.  Co.,  27  Ont.  325 
(app  allowed  24  Ont.  A.  240)]. 

"It  is  well  settled  that  the  owner 
of  the  thing  copyrighted  acquires 
through  the  copyright  no  property 
in   the   name   by   which   it  is  desig- 


nated."    Wilson   v.    Hecht,    44    App. 
(D.  C.)  33,  St. 

"The  copyright  of  a  book  does  not 
prevent  others  from  taking  the  same 
title  for  another  book,  though  the 
copyright  has  not  expired."  Atlas 
Mfg.  Co.  V.  Street,  204  Fed.  398,  403, 
122  CCA  668,   47  LRANS   1002. 

[a]  SIM  ttU*  la  aa  upaoda(ra<to 
tha  w«»k,  and  where  the  latter  is  not 
protected  by  a  copyright  the  former 
is  not,  Jollie  V.  Jaques,  18  F.  Caa. 
No.  7.437,  1  Blatchf.  618. 

[b]  Vaiaa  of  aoval  naad  for  plar. 
— (1)  "The  owner  of  the  copyright 
of  a  novel  is  not  entitled  to  protec- 
tion against  the  use  of -that  name  in 
connection  with  a  dramatic  composi- 
tion which  does  not  present  any 
scenes,  plot,  or  dialogue  imitated  or 
adapted  from  the  novel;  it  being  the 
name  in  connection  with  the  novel, 
and  not  the  name  alone,  which  the 
copyright  protects.  Harper  v.  Ra- 
nous, 67  Fed.  904."  Atlas  Mfg.  Co. 
v.  Street,  204  Fed.  398,  403,  122  CCA 
668,  >7  LRANS  1002.  (2)  In  the  Har- 
per case  it  was  held  that  the  owner 
of  the  copyright  of  the  novel  Trilby 
was  not  entitled  to  protection  against 
the  use  of  that  name  as  the  title  of 
a  dramatic  production  produced  with- 
out his  consent.  Judge  Lacombe  say- 
ing: "It  is  the  name  in  connection 
with  the  novel,  not  the  name  alone, 
which  the  copyright  law  protects.'' 
Harper  v.  Ranous,  67  Fed.  904,  906. 

[c]  Warn*  of  oartoons  naed  for 
play^— Where  an  author  of  certain 
cartoons  entitled  "Buster  Brown"  au- 
thoriied  an  assignee  to  print,  pub- 
lish, and  copyright  them,  the  as- 
signee's copyright  did  not  give  to  It 
the  exclusive  right  to  the  use  of  the 
title.  Outcault  v.  Lamar,  135  App. 
Div.  110.  119  NYS  930. 

[d]  Tha  aama  of  a  oorporattoa, 
such  as  International  College  of  Lan- 
guages, Is  not  the  subject  of  a  copy- 
right. Rep.  Atty.-Qen.  N.  Y.  (1908) 
408,  404  (where  it  is  said:  "Under 
the  United  States  laws  relating  to 
copyright,  this  corporation  would 
have  an  undoubted  right  to  publish 
certain  literature  descriptive  of  its 
methods  of  doing  business  or  essen- 
tial in  the  method  of  its  imparting 
instruction  which  would  be  the  sub- 
ject of  copyright,  but  the  name  of 
the  institution  would  not  be  the  sub- 
ject of  copyright"). 

[e]  She  aama  mla  applies  to 
pataats<^Mr.  Justice  Brewer  ex- 
pressly said  in  the  Castoria  case  that 
the  patent  gave  no  right  to  any  par- 
ticular name,  but>  simply  conferred 
the  exclusive  right  to  make  and  sell 
the  patented  article  to  which  the 
name  was  applied.  Centaur  Co.  v. 
Helnafurter,  84  Fed.  966.  966,  28  CCA 
681.  See  also  Trade-Marks,  Trade- 
Names,  and  Unfair  Competition  [38 
Cyc  827], 

8.  Dlcka  V.  Yates,  18  Ch.  D.  76, 
S9. 

"The  name  or  title  of  a  book  is 
not  the  subject-matter  of  copyright, 
unless,  in  form  and  language,  it 
constitutes  a  literary  composition  of 
the  author."  8  Halsbury  L.  Eng. 
p  143. 

9.  Maxwell  V.  Hogg,  L.  R.  2  Cb. 
307,  318  (where  Lord  Cairns  said: 
"I  apprehend.  Indeed,  that  if  It  were 
necessary  to  decide  the  point,  it 
must  be  held  that  there  cannot  be 
what  is  termed  copyright  in  a  sin- 
gle word,  although  the  word  should 
be  used  as  a  fitting  title  for  a  book. 


The  copyright  contemplated  bv  the 
Act  must  be  not  in  a  single  word, 
but  in  some  words  in  the  shape  ot 
a  volume,  or  part  of  a  volume,  which 
is  communicated  to  the  public,  by 
which  the  public  are  benefit^  and 
in  return  for  which  a  certain  pro- 
tection is  given  to  the  author  of 
the  work"). 

10.  Corbett  v.  Purdy,  80  Fed.  901. 

"The  right  aacured  by  the  copy- 
right act  18  the  property  in  the  lit- 
erary composition,  and  not  in  the 
name  or  title  given  to  it.  In  no  case, 
so  far  as  this  court  is  advised,  has 
protection  been  afforded  by  injunc- 
tion under  the  copyright  laws  to  the 
title  alone,  separate  from  the  book 
or  dramatic  composition  which  It  is 
used  to  designate.  Osgood  v.  Allen. 
18  F.  Cas.  No.  10,603,  Holmes  185." 
Corbett  v.  Purdy,  supra. 

The  decision  in  Weldon  v.  Dlcka, 
10  Cti.  D.  247,  was  considered  by  the 
court  of  appeal  in  Dicks  v.  Tates. 
18  Ch. 'D.  76,  where  it  was  remarked 
that  the  vice-chancellor  did  not  dis- 
tinguish "passing-otF."  which  is  a 
violation  of  a  common-law  ri<ht 
from  an  infringement  of  a  statutory 
copyright. 

'■I  think  that  the  authorities,  par- 
ticularly the  American  cases,  pre- 
ponderate that  the  copyright  of  a 
book  does  npt  prevent  other  persons 
from  taking  the  same  title  for  an- 
other book,  even  in  the  case  of  an 
entirely  unexpired  copyrtght.  In 
this  case,  the  copyright  of  Uie  novel 
having  expired,  and  it  beinr  open  to 
any  one  to  write  a  play  baaed  oo 
the  novel,  I  think  it  atiU  more  doubt- 
ful whether  the  complainants,  by 
writing  and  copyrighting  a  play,  to 
which  they  have  given  the  same  title 
as  the  novel,  can  prevent  the  de- 
fendants from  giving  the  name  of 
the    novel    to    an    entirely    different 

?lay    which    has    been     constructed 
rom  the_novel."     Qlaaer  v.  St.  Elmo 
Co.,  175   Fed.  S7«,   278. 

11.  Centennial  Catalogue  Co.  v. 
Porter,  6  F.  Cas.  No.  2,646.  See  also 
supra  (   106. 

[a]  Bala  aypllaa«— Where  a  per- 
son who  had  dramatised  Collins' 
novel  entitled  "The  New  Magdalen" 
entered  his  version  for  copyright  by 
sending  in  the  title  "The  New  Mag- 
dalen," it  was  held  that  this  did  not 
give  him  a  right  to  the  exclusive  use 
of  that  title,  but  that  ahother  per- 
son might  use  it  aa  the  title  for  an 
independent  dramatization  of  the 
novel.  Benn  v.  Leclercq,  3  F.  Caa 
No.   1,308. 

19.  Merriam  v.  Syndicate  Pub. 
Co.,  207  Fed.  615,  125  CCA  177  [app 
dism  237  U.  S.  618,  35  SCt  708,  69  L 
ed.  1148];  G.  &  C.  Merriam  Co.  v. 
Saalfleld,  190  Fed.  927,  111  CCA  517. 
198  Fed.  869,  117  CCA  245,  238  Fed. 
1,  161  CCA  77;  Glaaer  v.  St.  Elmo  Co, 
176  Fed.  276:  G.  &  C.  Merriam  Co. 
V.  Ogilvie,  170  Fed.  167,  95  CCA  421: 
Q.  &  C.  Merriam  Co.  v.  Ogilvie.  149 
Fed.  868  [mod  on  other  grounds  169 
Fed.  638,  88  CCA  696,  16  LRANS 
649,  14  AnnCas  796  (certiorari  den 
209  U.  S.  561,  28  SCt  761.  52  L.  ed. 
922)];  Merriam  v.  Straus,  136  Fed. 
477;  Social  Register  Co.  v.  Murphjr. 
128  Fed.  116:  Harper  v.  Holman,  S4 
Fed.  224;  Merriam  v.  Texas  Slft- 
ings  Pub.  Co..  49  Fed.  944;  Merriam 
V.  Famous  Shoe,  etc.,  Co.,  47  Fed. 
411-  Merriam  v.  HoUoway  Pub.  Co.. 
43  Fed.  466;  Outcault  v.  Lamar.  136 
App.  Div.  110.  119  NYS  930:  Dickey 
V.   Mutual  Film  (^>rp.,   160  NTS  609: 


Forlatar« 


a,  davsiopnaata  and  ohaafaa  In  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 


§§  144-145] 


COPYBIOHT  AND  LITERARY  PBOPEBTT 


[13  C.  J.]     1045 


VL    WHO  ENTITLED  TO  OOPTBIOHT 


[i  144]  A.  Statutory  Provisioiu — 1.  General 
Statement."  In  the  United  States  for  many  years 
the  statutory  designation  of  the  persons  entitled 
to  obtain  copyright  upon  copyrightable  works  was: 
* '  The  author,  inventor,  designer,  or  proprietor  .  .  . 
and  the  executors,  administrators,  or  assigns  of  any 
such  person.."  "  In  the  act  of  1909,  the  persons  en- 
titled to  copyright  are  designated  as  "the  author 
or  proprietor  ...  or  his  executors,  administrators, 
or  assigns. ' '  **  Not  every  author  or.  proprietor  is 
entitled  to  copyright;  there  are  certain  limitations 
and  restrictions  dependent  on  citizenship  and  resi- 
dence.** 

In  England  the  statute  provides  that  the  author 
shall  be  the  first  owner  of  the  copyright,  except 
where  the  work  is  executed  on  commission,  or  made 
in  the  course  of  employment  under  a  contract  of 
service  or  apprenticeship,  in  which  cases  the  copy- 
iright  belongs  to  the  employer,  and  except  also  gov- 


ernment publications,  the  copyright  of  which  belongs 
to  the  crown,  subject  to  any  agreement  with  the  au- 
thor, and  mechanical  reproductions,  the  copyright  of 
which  belongs  to  the  owner  of  the  original  plate 
from  which  the  contrivance  was  derived.''  Where  the 
work  is  an  article  or  other  contribution  to  a  news- 
paper, magazine,  or  similar  periodical,  in  the  absence 
of  any  agreement  to  the  contrary,  the  right  is  re- 
served to  the  author  to  restrain  the  publication  of 
the  work  otherwise  than  as  a  part  of  a  newspaper, 
mt^zine,  or  similar  periodicaL" 

[}  145]  2.  Limitation  to  Persons  Named.  The 
statutory  designations  are  exclusive;  an  ostensible 
cop3nrigbt  by  one  not  within  the  statutory  descrip- 
tion is  wholly  void."  Thus  one  who,  without  ex- 
press or  implied  authority  from  the  author,  goes 
through  the  forms  of  copyrighting  another's  com- 
position obtains  no  copyright.'"  A  mere  licensee, 
being  neither  the  author  nor  the  proprietor,  may 


Kelly  T.  Hutton.  U  R.  3  Ch.  70S: 
Maxwell  v.  Hosar,  U  R.  2  Ch.  S07: 
Licensed  Victuallers*  Newspaper  Co. 
V.  Btnffham,  38  Ch.  D.  139:  Borth- 
irlck  T.  Bvenlng  Post,  37  Ch.  D.  449; 
Kelly  v.  Byles,  13  Ch.  D.  882:  Dicks 
V.  Tates,  18  Ch.  D.  78:  Weldon  v, 
Dicks,  10  Ch.  D.  247  (expl  Dicks  v. 
Tates,  supra];  Metsler  v.  Wood,  8 
Ch.  D.  808;  Mack  v.  Fetter.  L.  R. 
14  Eq.  431;  Clement  v.  Maddick,  1 
Glflard  98,  66  Reprint  841;  Chappell 
V.  Davidson.  2  Kar  ft  J.  123,  69  Re- 
print 719;  CSiappell  v.  Sheard,  2  ISay 
&  J.  117.  6»  Reprint  717  (name  of 
song);  Walter  v.  EJmmott,  64  L.  J. 
Ch.  1069;  Bradbury  v.  Beeton,  39 
L.  J.  Ch.  57:  Spottlswoode  v.  Clarke, 
2  Phil.  164.  22  BngCh  164,  41  Reprint 
900.  See  Trade-Marks,  Trade-Names, 
and  Unfair  Competition  [38  Cyc  831]. 
(a]  "Zdtsraxy  pvopwrty  oaa  lie 
ImTsdaA  la  thrss  aodss,  and,  as  I 
believe,  in  three  modes  only.  First, 
where  a  publisher  In  this  country 
publishes  an  unauthorised  edition  of 
a  work  in  which  copyright  exists,  or 
where  a  man  Introduces  and  sells 
a  foreign  reprint  of  such  a  work, 
that  is  open  piracy.  The  second  mode 
Is  where  a  man  pretending  to  be  the 
author  of  a  book  illegitimately  ap- 
propriates the  fruit  of  a  previous 
author's  literary  labour,  and  that  is 
literary  larceny.  Those  are  the  two 
modes  of  Invasion  against  which 
the  Copyright  Acts  have  protested 
an  author.  There  is  another  mode 
which  to  my  mind  is  wholly  irre- 
spective of  any  copyright  legislation, 
and  that  is  where  a  man  sells  a  work 
under  the  name  or  title  of  another 
man  or  another  man's  work,  that  is 
not  an  Invasion  of  copyright,  it  is 
Common  Law  fraud,  and  can  be  re- 
dressed by  ordinary  Common  Law 
remedies,  wholly  irrespective  of  any 
of  the  conditions  or  restrictions  im- 
posed by  the  Copyright  Acta.  Sup- 
posing a  man  were  to  publish  a  book 
calling  it  'Soyer's  CJookery  Book,' 
which  it  is  not;  or  'Colenso  s  Arith- 
metic,' which  it  is .  not;  or,  as  in  a 
case  we  had  here,  Metsler  v.  Wood, 
8  Ch.  D.  606,  represent  it  as .  being 
•Hcmy's  Modem  Tutor  for  the  Piano- 
forte,' which  it  is  not,  that  is  a 
Common  Law  fraud.  That,  as  I 
said  before,  has  nothing  whatever  to 
do  with  the  Copyright  Acts,  and  is 
not  subject  to  any  of  the  conditions 
of  the  Copyright  Acts  as  to  regis- 
tration or  otherwise."  Dicks  v. 
Tates,  18  Cb.  D.  76,  90   (per  James, 

Tb]  AsvUoatloiis  of  rato^(l) 
Where  a  dramatic  composition  has 
been  copyrighted,  another  will  be  en- 
joined from  using  the  same  title, 
although  the  body  of  the  composi- 
tion Is  wholly  dtlferent  fVom  that  of 
the  copyrighted  play.  Shook  v. 
Wood,  10  Fhila.  (Pa.)  373  ("The 
Two  Orphans"  enjoined  on  ground 
of  unfair  competition).  (2)  "The 
Children's  Birthday  Text  Book"  was 


thought  to  infringe  on  the  title 
"The  Birthday  Scripture  Text  Book." 
Mack  V.  Fetter.  L.  R.  14  Eq.  481.  (3) 
The  title  "Why  and  Because"  has 
been  held  not  to  be  Infringed  by  the 
title  "The  Reason  Why."  Jarrold  v. 
Houlston,  3  Kay  A  J.  708,  69  Reprint 
1294. 

.  [c]  BesodvUv*  tltto  of  conwdy; 
caloniatod  to  M««lv«. — ^The  plaintiffs 
were  proprietors  of  a  comedy  known 
as  "The  wrong  Mr.  Wright,"  which 
has  been  played  with  success  in 
England  and  America.  Defendant 
advertised  for  production  in  the 
provinces  a  comedy  as  "the  enor- 
mous English  and  American  success, 
'The  Wrong  Mrs.  Wright."  "  No  play 
other  than  plalntifrs  had  in  fact 
been  played  with  success  in  Eng- 
land or  in  America  under  that  name 
or  under  any  colorable  imitation 
thereof,  but  defendant's  play  had 
been  performed  with  success  in  those 
countries  under  other  names.  The 
title  was  in  each  case  to  some  ex- 
tent descriptive  of  the  respective 
filays,  and  there  was  no  similarity 
n  the  two  plays  apart  from  the 
titles.  It  was  held  on  the  evidence 
that  as  a  matter  of  fact  the  name 
of  defendant's  play  was  calculated 
to  deceive,  and  that  the  defendant 
must  be  restrained  by  injunction  in 
the  usual  way.  Broadhurst  v.  Nlch- 
olls,  8  N.  S.  Wales  147,  20  NSWWN 
70. 

18.    Varsons    eatltlsa    to    ronswal 
or  MCtsaaioii  see  infra  I  239. 

Ottltenshlp   and   resldenca   see    In- 
fra   i    157   et  seq. 

14.     Rev.    St    i    4962;    Act    March 
3,  1891   (26  St  at  L.  1107  c  566  t  D 


[a]  Frovtslons  of  ths  saoOMMlT* 
aota.^ — The  first  copyright  act  of  the 
United   States,   that  of  1790,   in  pro- 


viding for  copyright  In  any  map, 
chart,  or  book  gave  the  right  to  the 
"author  and  authors  .  .  .  his  or 
their  executors,  administrators  or 
assigns."  1  St  at  L.  124  c  15  S  1. 
The  act  of  1802  (2  St  at  L.  171) 
and  the  act  of  1831  (4  St.  at  L. 
436)  are  substantially  the  same  ex- 
cept that  they  are  made  to  Include 
any  person  who  shall  Invent  or  de- 
sign any  print  or  engraving.  The 
act  of  1870  (16  St  at  L.  198),  which 
includes  paintings,  drawings,  chro- 
mes, statues,  statuary,  and  models 
or  designs  intended  to  be  perfected 
as  works  of  fine  arts.  In  the  list  of 
copyrightable  productions,  names 
the  "author,"  'Inventor,"  and  "de- 
signer" among  the  persons  who  may 
have   copyright   protection. 

IS.     Act   March   4.    1909    (3G    U.    S. 
St  at  L.  1075   c  320   18]. 

[a]     Oovyilglit    ofllce    suniauxy. — 
"The  persons  entitled  by  the  act  to 
copyright  protection  for  their  works 
are: 
(1)  The  author  of  the  work,  if  he  is: 

(a)  A  citizen  of  the  United  States, 
or 

(b)  An  allon  author  domiciled  in 


the  United  States  at  the  time  of 
the  first  publication  of  bis  work, 
or 
(c)  A  dtlsen  or  subject  of  any 
country  which  grants  either  by 
treaty,  convention,  agreement, 
or  law,  to  cltlsens  of  the  United 
States  the  benefit  of  copyright 
on  substantially  the  same  basis 
as  to  its  own  cltlsens.  The  ex- 
istence of  reciprocal  copyright 
conditions  Is  determined  oy 
presidential  proclamation. 

(2)  The  proprietor  of  a  work.  The 
word  "proprietor*  is  here  used  to 
indicate  a  person  who  derives  his 
title  to  the  work  from  the  author. 
If  the  author  of  the  work  should 
be  a  person  who  could  not  him- 
self claim  the  benefit  of  the  copy- 
right act,  the  proprietor  cannot 
claim  It 

(3)  The  executors,  administrators, 
or  assigns  of  the  above-mentioned 
author  or  t>roprietor."    Rules   and 

Regulations  for  Registration  of 
cnalms  to  Copyright  (Copyright  Ofllce 
Bui.  No.  16)  rule  2. 

IS,    See  Infrajjt   167-162. 

Oltlienahlpi  who  are  cltlsens  see 
Aliens  J   3;   Cltlsens  11  C.  J.   p  772. 

17.  (Copyright  Act  1911  (1  &  2 
Geo.  V  c  46  f {  6  (1),  19  (1)). 

18.  St  1  &  2  Geo.  V  c  46  I  6   (1). 
10.     Banks   v.    Manchester,    128   U. 

S.  244.  9  set  36,  32  L.  ed.  425  [af( 
23  Fed.  143];  Press  Pub.  Co.  v.  Palk, 
69  Fed.  324;  Atwlll  v.  Ferrett,  2  If. 
Cas.  No.  640,  2  Blatchf.  39;  BInns  v. 
Woodruff,  3  F.  Cas.  No.  1,424,  4 
Wash.  C.  C.  48;  Chase  v.  Sanborn,  5 
F.  Cas.  No.  2,628,  4  CTIfT.  306;  Koppel 
v.  Downing,  11  App.  (D.  C.)  93;  Levy 
V.  Rutley,  L.  R.  6  C.  P.  623;  Jefterys 
\.  Baldwin,  Ambl.  164,  27  Reprint 
109;  Shepherd  v.  Conquest.  17  C.  B. 
427,  84  ECL  427,  139  Reprint  1140; 
Langlois  v.  Vincent,  18  LCJur  160. 

ao.  Ferris  v.  Prohman,  223  U.  S. 
424,  32  set  263,  66  L.  ed.  492;  Amer- 
ican Tobacco  Co.  v.  Werckmeister, 
207  U.  S.  284,  28  SCt  72,  52  L.  ed. 
208,  12  AnnCas  695-  Dlelman  v. 
White.  102  Fed.  892;  Koppel  v. 
Downing,  11  App.  (D.  C.)  93;  Stern 
V.  Carl  Laemmle  Music  Co.,  74  Misc. 
262,  133  NTS  1082  [atf  165  App.  Div. 
896   meni,   139   NTS   1146   mem). 

"If  title  was  in  plaintifTs,  then  It 
was  not  In  defendant.  If  it  was  not 
in  defendant  when  he  applied  for  a 
copyright  then  the  Federal  court 
has  no  Jurisdiction  of  the  case,  be- 
cause defendant  obtained  nothing  by 
his  application  for  a  copyright. 
Stem  V.  C^rl  Laemmle  Music  Co., 
supra. 

Ja]  Th*  proprietor  at  an  napob- 
Ushed  drams  may  enjoin  a  piratical 
version  thereof,  although  the  latter 
has  been  entered  for  copyright. 
Ferris  v.  Frohman,  223  U.  S.  424,  32 
SCt  263,  56  L.  ed.  492. 

b]     Oflloial   reportera    cannot   ob- 

n  a  copyright  in  headnotes  writ- 
ten   by    the    Judges    delivering    ttue 
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not  take  out  a  copyright  himself,*^  nor,  by  virtue 
of  his  license,  authorize  anyone  else  to  do  so.*^ 

[(  146]  B.  Author,  Inventor,  or  Designer — ^1. 
In  QeneraL  The  author  of  a  work  is  primarily  the 
person  entitled  to  copyright  it.^  Except  where  con- 
trolled by  statutory  provisions  declaring  who  shall 
be  deemed  the  "author"  of  particular  works,"  to 
constitute  a  person  an  author,  inventor,  or  designer, 
within  the  meaning  of  the  copyright  laws,  he  must 
by  his  own  intellectual  labor. and  skill  produce  a 
work  new  and  original  in  itself."  Complete  origi- 
nality is  not  necessary  to  authorship."  Labor  be- 
stowed on  the  production  of  another  is  enough  to 
constitute  a  claim  to  copyright,  if  involving  origi- 
nality." The  adapter  of  a  dramatic  work,"^or  the 
arranger  of  a  musical  composition,"  or  the  maker 
of  an  abridgment  of  a  larger  work,^  or  the  editor 
and  annotator  of  a  revised  edition  of  a  previous 


work,'*  or  s  translator**  and  even  the  reporter  of 
a  publld  speech,"  is  an  anthor  entitled  to  copyright 
as  such.  Where  an  author  has  parted  with  his 
literary  or  intellectual  property  right  in  his  pro- 
duction, he  is  no  longer  entitled  to  copyright  it," 
that  right  being  then  vested  in  the  "proprietor" 
by  assignment  or  otherwise."  An  anthor  who  is 
not  also  the  proprietor  obtains  no  copyright  by 
taking  the  statutory  steps  for  obtaining  one." 

[$  147]  2.  Joint  Antnors.  Copyright  may  vest 
in  two  or  more  persons  as  joint  authors  of  a  pro- 
duction, whefe  it  is  the  result  of  a  preconcerted 
joint  design."  So  too  there  may  be  owners  in  com- 
mon of  copyright." 

[}  148]  S.  Photographs.".  The  anthor  of  a 
photograph  is  the  one  who  controls  the  operation 
of  taking  the  photog^ph  and  not  the  one  who  per- 
forms the  manual  operations  under  his  direction.'** 


opinion.  Chase  ▼.  Sanborn,  S  F.  Cas. 
No., 2,628,    4   Cliff.    SOe. 

[c1  jL]WToprlatio&  of  Bketoli  from 
foratga  p«blloatloii<— One  who  appro- 
priates a  sketch  from  a  foreign  pub- 
lication, and  records  the  description 
and  compiles  with  the  other  formal 
requisites  of  the  act  for  obtaining 
copyright,  obtains  no  exclusive  right 
to  it,  oecause  he  Is  not  the  author, 
designer,  or  proprietor  of  the  sketch. 
Johnson  v.  Donaldson,  8  Fed.  22,  18 
Blatchf.   287. 

OilglaaUtjr  aaa  authoxaUp  aaoM- 
mar  see  supra  tt  91->7. 

21.  Koppel  V.  I>owning,  11  App. 
(D.  C.)  93.    See  also  infra  {  ISl. 

[a]  B«t  la  aaotlur  ooaa«otlon, 
the  act  of  1909  speaks  of  a  copy- 
right obtained  by  "a  licensee  of  the 
individual  author."  See  Act  March 
4,  1909  (36  U.  S.  St.  at  L.  1076  c  320 
i   23). 

33.  Koppel  v.  Downing,  11  App. 
(D.  C.)   91        ' 

[a]  Bui*  appUad. — Where  the  pro- 
prietor of  a  manuscript  translation 
of  a  play  licenses  a  theater  manager 
to  use  the  translation  for  a  speclflc 
purpose,  the  licensee  cannot  confer 
on  a  printer  and  publisher  of  the 
play  the  power  to  copyright  It,  and 
a  copyright  so  attemptea  to  be  taken 
out  is  invalid.  Koppel  v.  Downing, 
11  App.  (D.  C.)  93. 

33.  Broder  y.  Zeno  Hauvais 
Music  Co.,  88  Fed.  74;  Byrne  v.  Stat- 
ist Co..  [1914]  1  K.  B.  622.  See  also 
supra  I  144. 

[a]  Biographer  not  appdntea  Iqr 
mojeot  of  work. — The  fact  that  the 
person  who  writes  a  biography  and 
has  it  copyrighted  was  not  desig- 
nated by  the  subject  of  the  biog- 
raphy as  his  special  biographer  can- 
not of  course  have  any  effect  on  the 
validity  of  the  copyright.  Oilmore 
V.   Anderson,    38   Fed.    846. 

34.  Act  March  4.  1909  (35  U.  S. 
St.  at  L.  1076  c  320  {  62);  Copy- 
right Act,  1911  (1  &  2  Oeo.  V  c  46 
1!  6,  19.  21).    See  also  Infra  S  149. 


'till 


a]     In  tJia  BngHrti  act  of  1311  no 

definition    of   the    term    "author"    is 

i;lven  other  than  that  contained  In 
6  (1),  which  provides  that,  sub- 
ect  as  therein  mentioned,  the  au- 
thor of  a  work  is  the  first  owner  of 
the  copyright  therein,  and  S  21. 
which  provides  that  the  owner  of 
the  original  negative  of  a  photo- 
graph is  deemed  to  be  the  author  of 
the  work,  and  {  19  (1),  which  de- 
fines the  author  of  a  mechanical 
work. 

as.  Burrow-Glles  Llth.  Co.  v,  Sar- 
ony.  111  U.  S.  E3,  66,  4  SCt  279,  28 
It.  ed.  349  [quot  Nottage  v.  Jackson, 
11  Q.  B.  D.  627];  Blume  v.  Spear,  30 
Fed.  629;  De  Witt  v.  Brooks,  7  F. 
Cas.  No.  3,851:  Atwill  v.  Ferrett,  2 
F.  Cas.  No.  640,  2  Blatchf.  39;  Reed 
v.  Carusl,  20  F.  Cas.  No.  11,642, 
Taney  72;  Kenrick  v.  Lawrence,  26 
Q.  B.  D.  99:  Nottage  v.  Jackson,  11 
Q.  B.  D.  627;  Wood  v.  Boosey,  K  R. 
8  Q.   B.   223,   18   ERC   678    [aff  L.   R. 


2  Q.  B.  3401;  Boosey  v.  Fairlie,  7 
Ch.  D.  301;  Springfield  v.  Thame,  89 
L.  T.  Rep.  N^  S.  242  (subeditor); 
Stannard  v.  Harrison,  24  L.  T.  Rep. 
N.   S.   670. 

[a]  ratMits  asd  oopyrUlito  dia- 
Unmlsnea^— "In  order  to  shew  that 
the  position  and  rights  of  an  author 
within  the  copyright  acts,  are  not 
to  be  measured  by  those  of  an  in- 
ventor within  the  patent  laws,  it  is 
only  necessary  to  bear  in  mind,  that, 
whilst  on  the  one  hand  a  person  who 
Imports  from  abroad  the  invention  of 
another  previously  unknown  here, 
without  any  further  originality  or 
merit  in  himself,  is  an  Inventor  en- 
titled to  a.  patent,  on  the  other  a 
person  who  merely  reprints  for  the 
first  time  in  this  country  a  valuable 
foreign  work,  without  bestowing 
upon  it  anv  Intellectual  labour  of  his 
own,  as.  by  translation,  which  to 
some  extent  must  Impress  a  new 
character,  cannot  thereby  acquire 
the  title  of  an  author  within  the 
statutes  relating  to  copyright." 
Shepherd  v.  Conquest,  17  C.  B.  427, 
444,  84  ECL  427,  1J9  Reprint  1140. 

Origlaalltjr  aad  anthorahlp.  what 
constitutes  see  supra  |(  91-47. 

36.  Nisbet  v.  Golf  Agency,  23  T. 
I>.  R.  370  (compiler).  See  also  su- 
pra fl  91-97. 

37.  Schuberth  v.  Shaw,  21  F.  Cas. 
No.    12,482;   Walter  V.    tiane,    [19001 

A.  C.  639.  2  BRC  312;  Tree  v.  Bow- 
kett,  74  t.  T.  Rep.  N.  S.  77;  Nisbet 
V.  (Solf  Agency,  23  T.  L.  R.  870. 

[a]  Btovxaphloai  aotM  mad*  from 
xepUiMi  to  in4iitrtM<— Plaintiffs  sent 
out  questions  to  a  number  of  golf 
players,  and  from  the  answers  com- 
piled biographical  notes  in  a  golf 
annual.  Plaintiffs  were  the  au- 
thors" of  the  biographical  notes. 
Nisbet  V.  <3olf  Agency,  23  T.  L.  R. 
870. 

38.  Tree  v.  Bowkett,  74  L.  T.  Rep. 
N.  S.  77. 

fa]  Adaptar  of  plar  aa  author. — 
The  adapter  of  a  play,  who  Intro- 
duces into  his  version  material  al- 
terations, is  an  "author  of  a  dra- 
matic piece,"  within  the  Bngllsh 
Dramatic  Copyright  Act  (8  &  4  Wm. 
IV  c  16).  Tree  v.  Bowkett,  74  L.  T. 
Rep.   N.   S.   77. 

39.  Wood  V.  Boosey,  L.  R.  8  Q.  B. 
223.  18  ERC  678.  See  also  supra 
(  111. 

[a]  Maao  seor*  of  opwa. — The 
arranger,  not  the  original  composer, 
is  the  author  of  a  piano  score  of  an 
opera.     Wood   v.   Boosey,   L.   R.   3   Q. 

B.  223,  18  ERC  678  [aff  L.  R.  2 
Q.  B.  340]. 

30.  Springfield  v.  Thame.  89  L. 
T.  Rep.  N.  S.  242.  See  also  supra 
I    96. 

[a]  A  Bswapaper  paxacraplur 
who  condeni^es  and  rewrites  a  news 
article  Is  the  author  of  the  pub- 
lished paragraph,  and  not  the  con- 
tributor of  the  original  story,  who 
Is  therefore  not  entitled  to  the  copy- 
right under  the  former  Bngllsh  stat- 


ute.    Springfield  v.  Thame.  89   I^  T. 
Rep.  N.  S.   242. 

81.     Lawrence  v.  Dana,  16  F.  Cas. 
No.  8,186,  4  Cliff.  1. 
'  83.     Byrne    v.    SUtlst    Co.,    [19141 
1  Ki  B.  622.    See  also  supra  I  127. 

"A  translator  of  a  literary  work 
has  for  many  years  been  held  to  be 
the  author  of  his  translation,  and 
the  House  of  Lords,  in  Walter  v. 
Lane.  {19001  A.  C.  689,  went  so  far 
as  to  hold  that  a  shorthand  writer 
who  reported  a  speech  verbatim  was 
the  author  of  his  report."  Byrne  v. 
SUtlst  Co.,   [19141   1   K.   B.   622.    627. 

38.  Walter  v.  Lane,  JHOO]  A.  C 
639    [rev   [1899]    2  <7h.   T4»]. 

34.  Dlelman  v.  White.  102  Fed. 
892 

35.  See  infra  %t  ltO-168. 

38.    Dielman    v.    White.    102    Fed. 

8T.  Hanrel  v.  Smith.  ttO  Fed. 
196;  Manuals  v.  Oibbona.  L.  R.  9  Ch. 
618;  Levy  v.  Rutley.  L.  R.  6  C.  P. 
628.     See   also   supra   i    27. 

[a]  Ooiialruetiv  tmrt  la  oopy^ 
rl#tot<— Where  two  of  three  Joint 
authors  of  a  comic  opera  took  out 
copyrights  thereon,  they  became 
constructive  trustees  for  the  third 
author,  and  were  accountable  to  her 
for  her  interest  in  the  literary  prop- 
erty destroved  by  the  publication 
and  copyright.  Maurel  v.  Smith.  220 
Fed.  195.       ; 

[b]  Balweaauit  eooaaat  to  nasn- 
thorlied  oopvrlgM. — Where  two  of 
the  Joint  authors  of  a  comic  opera 
had  it  published  and  copyrighted. 
even  though  the  third  author  did  not 
consent  thereto,  and  although  the 
absence  of  her  consent  avoided  pul>- 
licatlon  she  might  accept  the  wrong- 
ful publication  and  insist  on  her  pro- 
prietary rights,  as  though  she  had 
consented,  at  the  outset.  Maurel  v. 
Smith,   220  Fed.   196. 

[c]  Who  are  Jolat  avthom. — One 
who  conceives  the  idea  of  a  draw- 
ing and  employs  an  artist  to  exe- 
cute it  under  his  direction  may  he 
deemed  a  Joint  author  with  the  ai^ 
tist.  Kenrick  v.  Lawrence,  2G  Q.  B. 
D.  99.     See  also  supra   !    27. 

38.  Carter  v.  Bailey,  64  Me.  458, 
468,  18  AmR  273;  Stevens  v.  Wlldy. 
19  L.  J.  Ch.  190;  Powell  t.  Head.  1> 
Ch.  D.  688  (joint  owners  of  copyright 
take  as  tenants  in  common  and  not 
as  joint  tenants). 

''If  there  be  more  than  one  author 
or  assignee,  all  of  either  class,  as 
the  case  may  be.  may  have  the 
copyright."     Carter  v.  Bailey,  supra. 

39.  Fhotographa:  Common-lav 
property  in  see  supra  {  17.  Statu- 
tory copyright  in  see  supra  i   118. 

40.  Burrow-Oiles  Llth.  Co.  v.  Sar- 
ony.  111  U.  S.  88,  4  SCrt  279.  28  U 
ed.  349  [aff  17  Fed.  5911:  Melville  v. 
Mirror  of  Life  Co.,  [189BJ  2  Ch.  5J1; 
Nottage  V.   Jackson,  11  Q.  B.  D.  6X7. 

[a]  Anthorahlp  aa  i^^toa  to  pbo- 
toffrapha.— "The  third  finding  of 
fact  says.  In  regard  to  the  photo- 
graph in  question,  that  it  la  a  'useful. 


For  latax  cases,  davelopaunta  and  ohaafaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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But  one  who  hires  another  to  take  a  negative  is 
not  the  author  of  it/' 

[f  149]  4.  Worka  Made  for  Hire.  A  work  may  be 
so  far  the  product  of  the  mind  of  its  designer  that 
he  -will  be  considered  the  author  of  it,  although  he 
has  had  no  part  in  its  actual  or  manual  execution;*' 
but  a  mere  suggestion  of  the  subject,  without  a 
share  in  the  design  or  execution,'  is  insufScient  to 
warrant  a  claim  of  authorship.*"  Whije  one  person 
by  employing  another  to  produce  a  work  may  be- 
come the  "proprietor"  of  the  production;**  he  is 
not  the  "author,"  "inventor,"  or  "designer"  of 


it  within  the  meaning  of  those  terms  as  used  in  the 
statute.**  The  act  of  1909,  however,  expressly  pro- 
vides that  tile  word  MauTfi5r"^g6gn"ihcTiid6  an  eBr- 
pluyBf  ill  thu  mm  »f  wuika  madu  Jof  hlffe."" 

[$  150]  0.  Proprietors— 1.  In  General.  Al- 
though the  use  of  the  word  "proprietor"  in  the 
copjrright  laws  is  as  old  as  the  legislation,  on  the 
subject,*^  the  act  of  1870  for  the  first  time  used  the 
word  in  connection  with  the  words  "author,  in- 
ventor, and  designer,"  as  one  of  the  persons  who 
may  obtain  a  copyright.**  It  has  continued  to  be 
so  used  ever  since.*'    As  between  the  anthor  and 


new,  harmonious,  characteristic,  and 
graceful  picture,  and  that  plaintiff 
made  the  same  .  ,  ,  entirely  from 
his  own  original  mental  concep- 
tion to  which  he  nive  visible  form 
by  posing  the  said'  Oscar  Wilde  In 
front  of  the  camera,  selecting:  and 
arranging  the  costume,  draperies, 
and  other  various  accessories  in  said 
photograph,  arranging  the  subject 
so  as  to  present  graceful  outlines, 
arranging  and  disjposing  the  light 
and  shade,  suggesting  and  evoking 
the  desired  expression,  and  from 
such  disposition,  arrangement,  or 
representation,  made  entirely  by 
plaintiff,  he  produced  the  picture  in 
suit.'  These  findings,  we  think, 
show  this  photograph  to  be  an  orig- 
inal work  of  art,  the  product  of 
plaintiff's  intellectual  invention,  of 
which  plaintiff  Is  the  author,  and  of 
a  class  of  Inventions  for  which  the 
Constitution  intended  that  Congress 
should  secure  to  him  the  exclusive 
right  to  use,  publish  and  sell,  as  it 
has  done  by  section  4952  of  the  Re- 
vised Statutes.  The  question  here 
presented  is  one  of  flrat  Impression 
under  our  Ck>nstltution,  but  an  In- 
.structive  case  of  the  same  class  is 
that  of  Nottage  v.  Jackson,  11  Q.  B. 
D.  627,  decided  in  that  court  on  ap- 
peal, August,  1883.  The  flrst  section 
of  the  act  of  26  and  28  Victoria,  chap. 
68,  authorlies  the  author  of  a  photo- 
graph, upon/making  registry  of  it  un- 
der the  copyright  act  of  1S82,  to  have 
a  monopoly  of  its  reproduction  and 
multiplication  during  the  life  of  the 
author.  The  plaintiffs  in  that  case 
described  themselves  as  the  authors 
of  the  photograph  which  was  pirated, 
in  the  registration  of  it.  It  ap- 
peared that  they  had  arranged  with 
the  captain  of  the  Australian  crick- 
eters to  take  a  photograph  of  the 
whole  team  in  a  group;  and  they 
.sent  one  of  the  artists  in  their  em- 
ploy from  London  to  some  country 
town  to  do  it.  The  question  in  the 
case  was  whether  the  plaintiffs,  who 
owned  the  establishment  in  London, 
where  the  photographs  were  made 
from  the  negative  and  were  sold, 
and  who  had  the  negative  taken  by 
one  of  their  men,  were  the  authors, 
or  the  nuui  who,  for  their  benefit, 
took  the  negative.  It  was  held  that 
the  latter  was  the  author,  and  the 
action  failed,  because  plaintiffs  had 
described  themselves  as  authors. 
Brett,  M.  R.,  said,  in  regard  to  who 
was  the  author:  The  nearest  I  can 
come  to.  Is  that  it  is  the  person 
who'  effectively  is  as  near  as  he 
can  be,  the  cause  of  the  picture 
which  is  produced,  that  is,  the  per- 
son who  has  superintended  the  ar- 
rangement, who  has  actually  formed 
the  picture  by  putting  thb  persons 
in  position,  and  arranging  the  place 
where  the  people  are.  to  be — the  man 
who  is  the  effective  cause  of  that.' 
Jjord  Justice  Cotton  said:  'In  my 
opinion,  "author"  involves  originat- 
ing, making,  producing,  as  the  inven- 
tive or  master  mind,  the  thing  which 
Is  to  be  protected,  whetljer  it  be  a 
drawing,  or  a  painting,  or  a  photo- 
Rraph:'  and  Lord  Justice  Bowen 
said  that  phetography  Is  to  be  treat- 
ed for  the  purposes  of  the  act  as  an 
art.  and  the  author  Is  the  man  who 
really  represents,  creates,  or  gives 
effect  to  the  idea,  fancy,  or  imagi- 
nation.      The     appeal     of     plaintiffs 


from  the  original  judgment  against 
them  was  accordingly  dismissed. 
These  views  of  the  nature  of  author- 
ship and  of  originality,  intellectual 
creation,  and  right  to  protection  con- 
firm what  we  have  already  said." 
Burrow-Giles  Llth.  Co.  v.  Sarony, 
111  U.  S.  53.  60,  4  set  279,  28  L.  ed. 
349   [aff  17  Fed.  591]. 

41.  Melville  v.  Mirror  of  Life  Co., 
[1895]  2  Ch.  531,  S35  (where  Nottage 
V.  Jackson,  11  Q.  B.  D.  627,  was  dis- 
tinguished on  the  ground  that  in  that 
case  the  principal  who  claimed  the 
copyright  was  not  present  at  the 
taking  of  the  photograph.  Kekewlch, 
J.,  said:  "In  that  case,  no  doubt, 
the  principal  was  the  gentleman  who 
sent  some  one  to  Kennlngton  Oval  to 
take  the  photographs  of  the  Austra- 
lian cricketers  playing  there,  and 
the  court  did  notisee  its  way  to  say- 
ing that  a  gentleman  sitting  in  his 
room  In  Regent  Street  could  be  the 
author  of  a  photograph  which  was 
being  taken  at  Kennlngton  Oval"); 
Wooderson  v.  Tuck,  [1887]  W.  N.  209. 
See  also  infra  t  149. 

42.  Hatton  V.  Kean,  7  C.  B.  N.  S. 
268,  97  ECL  268,  141  Reprint  819; 
Stannard  v.  Harrison,  24  L.  T.  Rep. 
N.   S.  570. 

'■I  am  of  opinion,  that,  under  that 
statute  [8  Anne  c  19],  the  person, 
who  forms  the  plan,  and  who  em- 
barks in  the  speculation  of  a  work, 
and  who  eniploys  various  persons  to 
compose  different  parts  of  It,  adap- 
ted to  their  own  peculiar  acquire- 
ments— that  he,  the  person  who  so 
forms  the  plan  and  scheme  of  the- 
work,  and  pays  different  artists  of 
his  own  selection,  who,  upon  certain 
conditions,  contribute  to  It.  is  the 
author  and  proprietor  of  the  work. 
If  not  within  the  literal  expression, 
at  least  within  the  equitable  mean- 
ing of  the  statute  of  Anne,  which, 
being  a  remedial  law,  is  to  be  con- 
strued liberally."  Per  Sir  John 
Leach  in  Barfleid  v.  Nicholson,  2  L. 
J.  Ch.  O.  S.  90,  102  [quot  Shepherd  v. 
Conquest,  17  C.  B.  427,  448.  84  EQL 
427.  139  Reprint  1140]. 

43.  Binns  v.  Woodruff,  3  F.  Cas. 
No.  1,424,  4  Wash.  C.  C.  48;  Tate  v. 
FuUbrook,  [19081  1  K.  B.  821,  2  BRC 
93.  14  AnnCas  428:  Shepherd  v.  Con- 

Suest,  17  C.  B.  421  84  ECL  427,  139 
eprlnt  1140. 

'"We  do  not  think  it  necessary  in 
the  present  case  to  express  any  opin- 
ion whether,  under  any  circum- 
stances, the  copyright  in  a  literary 
worlc,  or  the  right  of  representation, 
can  become  vested  ah  initio  in  an 
employer  other  than  the  person  who 
has  actually  composed  or  adapted  a 
literary  work,  It  is  enough  to  say. 
In  the  present  case,  that  no  such  ef- 
fect can  l>e  produced  where  the  em- 
ployer merely  suggests  the  sub- 
ject, and  has  no  share  in  the  de- 
sign or  execution  of  the  work,  the 
whole  of  whicti,  so  far  as  any  char- 
acter of  originality  belongs  to  it, 
flows  from  the  mind  of  the  person 
employed.  It  appears  to  us  an 
abuse  of  terms  to  say,  that,  in  such 
a  case,  the  employer  Is  the  author 
of  a  work  to  which  his  mind  has  not 
contributed  an  idea:  and  it  is  upon 
the  author  in  the  first  instance  that 
the  right  is  conferred  by  the  statute 
which  creates  it."  Shepherd  v.  Con- 
quest. 17  C.  B.  427,  444,  84  ECL  427, 
139  Reprint  1140    (per  Jervls,  C.  J.). 

[a]     Snggeatloa  of  IdM  for  skatch. 


— (1)  The  person  who  suggests  to 
another  the  general  ideas  on  which 
a  sketch  is  to  be  framed  is  not  the 
author  of  the  sketch  within  the 
meaning  of  the  act.  Tate  v.  FuU- 
brook, [1908]  1  K.  B.  821,  2  BRC  93, 
14  AnnCas  428.  (2)  "But  I  do  not 
see  how  a  gentleman  who  is  inca- 
pable of  drawing  even  such  a  very 
simple  picture  as  a  rough  sketch  of 
the  human  hand,  and  who  did  not. 
In  fact,  set  pencil  to  paper  in  the 
matter,  can  be  called  the  author  of 
the  drawing.  He  suggested  the  sub- 
ject, and  made  such  limited  sugges- 
tions as  to  the  treatment  as  the  sub- 
ject admitted  of;  but  it  seems  to  me 
that  in  an  Act  which  gives  copyright 
to  drawings  the  author  must  mean  a 
person  who  has  at  least  some  sub- 
stantial share  In  putting  the  touches 
on  to  paper.  Such  was  very  clearly 
the  view  of  every  member  of  the 
Court  of  Appeal  In  Nottage  v.  Jack- 
son, 11  Q.  B.  D.  627,  and  although 
that  case  might  perhaps  have  been 
decided  without  saying  what  is 
meant  by  the  author  of  a  drawing 
or  painting,  and  so,  perhap.s,  in  a 
very  strict  sense,  the  observation 
was  extra-judicial,  still  it  was  very 
nearly  necessary  to  the  determina- 
tion of  that  case,  and  I  should  follow 
it  even  If  I  differed  from  U.  But 
as  it  entirely  expresses  my  own  view. 
I  can  act  upon  my  own  view  with 
less  hesitation."  Kenrlck  v.  Law- 
rence,  26  Q.  B.   D.   99,   106. 

[b]  The  psTson  -Who  ooaoalvsa 
the  IdM  of  aa  magtviiat,  where 
neither  the  design  nor  the  general 
arrangement  of  the  print  was  his  in- 
vention, but  who  employed  others  to 
compose  and  execute  the  print,  who 
design^  and  arranged  the  print  and 
the  parts  that  composed  it  and  exe- 
cuted the  same,  is  not  entitled  to  a 
copyright,  under  the  act  of  Anril  29, 
1802.  Binns  v.  Woodruff,  8  P.  Cas. 
No.  1,424,  4  Wash.  C.  C.  4i. 

44.  See  infra  {  162. 

45.  Atwill  V.  Ferrett,  2  F.  Cas. 
No.  640,  2  Blatchf.  39;  De  Witt  v. 
Brooks.  7  F.  Cas.  No.  3,851;  Plerpont 
V.  Fowle,  19  F.  Cas.  No.  11,162,  2 
Woodb.  &  M.  28;  Kenrlck  v.  Law- 
rence, 25  Q.  B.  D.  99;  t«vy  v.  Rutley, 
L.  R.  6  C.  P.  523  (joint  authorship); 
Jeffreys  v.  Baldwin,  Ambl.  164,  27 
Reprint  109;  Shepherd  v.  Coneuest, 
17  C.  B.  427,  84  ECL  427,  139  Re- 
print 1140. 

[a]  A  persoa  who  Idrsa  •  aaothar 
to  wnte  a  book  and  gives  him  the 
description  and  scope  of  the  work  is 
not  the  author.  The  literary  man 
who  writes  the  book  and  prepares  it 
for  publication  Is  the  author,  and  the 
copyright  Is  Intended  to  protect  him 
and  not  the  person  who  employed 
him.  I>e  Witt  v.  Brooks,  7  V.  (?as. 
No.   8,851. 

niotogrspha  see  supra  t   148. 

48.  Act  March  4,  1909  (85  U.  S. 
St.  at  L.  1075  c  320  f  62);  Gaumont 
Co.  V.  Hatch.  208  Fed.  878;  National 
Cloak,  etc.,  Co.  v.  Kauflman,  189  Fed. 
215. 

47.  See  1  U.  S.  St.  at  L.  124  c  15 
Si  2,  3,  4,  6;  2  U.  S.  St.  at  L.  171 
c  86  fl  1,  3;  4  U.  S.  St.  at  L.  436 
c  16  I  3;  11  U.  S.  St.  at  L.  139  c  169 
!  1;  13  U.  S.  St.  at  L.  640  c  126  9  2; 
8  Geo.  II  c  IS  5  1;  17  Geo,  III  c  67. 

48.  16  U.  S.  St.  at  L.  198  c  230  ]   $6. 

49.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1075  c  320  {  8);  U.  S.  Rev. 
St.  {  4952. 
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COPYBIOHT  AND  LITERARY  PROPERTY 


[§§  150-151 


ttie  proprietor,  the  sole  right  of  copyright  is  in 
the  proprietor." 

[J  151]  ^2.  Who  is  a  Proprietor."  The  word 
"proprietor,"  as  used  in  the  copyright  law,  in- 
cludes the  author,  inventor,  or  designer  and  his 
assigns."'  The  owner  of  the  incorporeal  common- 
law  right,  as  distinguished  from  the  owner  of  the 
physical  object,  such  as  a  manuscript  or  a  paint- 
ing, is  the  proprietor  entitled  to  copyright.**  But 
a  mere  licensee  is  not  a  proprietor,  and  hence  is  not 
entitled  to  copyright  the  licensed  work.^    Where 


the  author  or  proprietor  has  granted  to  another 
only  certain  limited  rights  in  his  production,  leas 
than  the  whole  ownership,  such  as  the  rigiit  to 
make  only  serial  or  magazine  publication,"  or  to 
dramatize  or  perform  it,°*  or  to  make  other  like 
limited  uses  of  it,"  the  other  rights  being  reserved 
to  the  author  or  his  assigns,  such  owner  of  the 
-  limited  right  is  «  mere  licensee,  not  a  proprietor,^ 
and  cannot  obtain  a  valid  copyright  for  the  au- 
thor's work"*  But  if  such  person  is  authorized  by 
the  author  or  proprietor  to  take  oat  the  copyright 


80.  Dtelman  t.  White,  102  Fed. 
892 

51.    I^aw  reports  see  infra   t   163. 

82.  Dam  v.  Kirk  la  Shelle  Co., 
166  Fed.  ESS  [aff  175  Fed.  902,  99 
CCA  392,  41  L.RAN8  1002.  20  Ann 
Cas   1173]. 

[a]  The  taini  "proprlatoT"  (1)  is 
not  limited  to  the  person  who  has 
a  copyrightable  thing  made  for  him 
under  such  circumstances  as  to  be- 
come the  proprietor,  as,  for  Instance, 
one  who  causes  a  digest  to  be  com- 
piled or  a  picture  /to  be  painted. 
American  Tobacco  Co.  v.  Werclc- 
melster.  207  U.  S.  2S4,  28  SCt  72, 
52  L.  ed.  208.  12  AnnCas  S95.  (2) 
"Construing  these  statutes  together, 
it  would  seem  that  the  word  'propri- 
etor.' In  the  fourth  section,  must 
practically  have  the  same  meaning 
as  legal  'assigns'  in  the  first  section, 
and  was  designed  to  give  to  the  legal 
assignee  of  any  author  or  authors 
the  right  to  take  out  the  copyright 
in  his  own  name."  Mifflin  v.  R.  H, 
White  Co.,  190  U.  S.  260,  262.  23 
SCt  769,  47  L.  ed.  1040  (aff  112  Fed. 
1004,  50  CCA  661,  61  L.RA  134  (aff 
107   Fed.    708)]. 

[b]  Aawign—  of  xlght  to  raprodnce 
»  paintiBg'^— Where  an  artist  sold  to 
one  person  a  picture  which  he  had 
painted,  reserving  all  rights  of  re- 
production, and  afterward  assigned 
the  exclusive  right  of  reproduction, 
publication,  and  copyright  to  another 
person,  it  was  held  that  the  latter 
person  became  the  "proprietor"  of 
the  painting  within  the  meaning  of 
that  term  as  used  in  the  copyright 
law,  and  that  the  statutory  copy- 
right therein  was  properly  secured 
by  him.  Werckmelster  v.  Springer 
Llth.  Co.,  63  Fed.  •  808.  To  same 
effect  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284,  28  SCt 
72,    52    U    ed.    208,    12    AnnCas    595. 

Bnvloyar  or  amployaa  see  infra 
i  152. 

PtaotogrkpIMr  or  ooatoaior  see 
Infra   S   153. 

03.  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72,  52  L.  ed.  208,  12  AnnCas  696; 
Bong  V.  Alfred  S.  Campbell  Art  Co., 
156  Fed.  116,  88  CCA  576  [aff  214 
U.  S.  236,  29  SCt  628,  53  L.  ed.  979. 
16  AnnCas  1126].  See  also  supra  {S 
6,    67,    146. 

54.  Mifflin  V.  R.  H.  White  Co.,  190 
U.  S.  260,  23  SCt  769,  47  L.  ed.  1040 
raff  112  Fed.  1004,  50  CCA  661,  61 
LrA  134  (aff  107  Fed.  7081];  White- 
Smith -Music  Pub.  Co.  V.  Apollo  Co., 
139  Fed.  427  (aff  147  Fed.  226,  77 
CCA  368  (aff  209  U.  S.  1.  28  SCt 
S19.  52  L..  ed.  656,  14  AnnCas  628)1; 
Praser  v.  Tack,  116  Fed.  285,  53  CCA 
563.  See  also  American  Tobacco  Co. 
v.  Werckmelster,  207  U.  S.  284,  28 
set  ,  72,  52  L.  ed.  208.  12  AnnCas 
595  (where  this  point  v/sis  raised  and 
considered  good,  but  the  court  found 
that  the  claimant  was  a  proprietor 
and  not  a  mere  licensee).  And  see 
supra  {  145. 

Asalgnmente  and  IlcmaMi  ganar- 
ally  see  infra   {}    245-262. 

65.  Mifflin  V.  R.  H.  White  Co..  190 
U.  S.  260,  23  SCt  769.  47  I...  ed.  1040 
[aff  112  Fed.  1004.  50  CCA  661.  61 
LRA  134  (aff  107  Fed.  708)1:  Holmes 
v.  Hurst,  174  U.  S.  82,  19  SCt  606.  43 
L.  ed.  904-  Mail.  etc..  Co.  v.  Life  Pub. 
Co.,  192  Fed.  899.  900,  113  CCA  377; 
Dam  V.  Kirk  la  Shelle  Co..  176  Fed. 
902,    99    CCA    392.    41    LRANS    1002, 


20  AnnCas  1173  Xaff  166  Fed.  589]; 
Ford  V.  Charles  E.  Blaney  Amuse- 
ment Co.,  148  Fed.  642;  Fraser  v. 
Yack,   116   Fed.    285,    UlCCA   563. 

"The  claim  seems  tobe  that  when 
a  periodical  contains  articles  or 
pictures  made  by  persons  who  have 
not  transferred  their  rights  to  the 
publisher  the  copyright  of  the 
periodical  does  not  cover  them.  We 
have  no  reason  to  question  the  cor- 
rectness of  the  defendant's  conten- 
tion. It  is  sufficient  to  say  that 
the  trial  court  ruled  in  accordance 
therewith  and  submitted  the  question 
Involved  to  the  jury.  The  verdict 
established  that  the  artists  sold  their 
rights  in  these  pictures  to  the  plain- 
tiff." Mail,  etc.,  Co.  v.  Life  Pub. 
Co..  supra. 

[a]      Bnla    appliad     to    magaslira 

aazial (1)       Dr.      Oliver      Wendell 

Holmes  lost  the  copyright  of  the 
"Professor  at  the'  Breakfast  Table" 
by  licensing  its  serial  publication  in 
the  Atlantic  Monthly  while  retaining 
for  himself  the  general  ownership  of 
it.  Mifflin  V.  R.  H.  White  Co..  190 
U.  S.  260,  263,  23  SCt  769,  47  L.  ed. 
1040  raff  112  Fed.  1004,  50  CCA  661, 
61  LRA  134  (aff.  107  Fed.  708)] 
(where  the  court  said:  "The  entry 
of  the  Atlantic  Monthly  by  Tlcknor 
&  Fields  was  evidently  not  Intended 
for  the  protection  of  the  author  of 
each  article  therein  appearing,  but 
for  their  own  protection,  and  to  pre- 
vent the  republication  of  the  Decem- 
ber number  of  the  Atlantic  Monthly, 
While,  without  further  explanation, 
it  might,  perhaps,  be  inferred  that 
the  author  of  a  book  who  places  it 
in  the  hands  of  publishers  for  pub- 
lication, might  be  presumed  to  in- 
tend to  authorize  them  to  obtain  a 
copyright  in  their  own  names,  Bel- 
ford  V.  Scribner,  144  U.  S.  488.  12 
SCt  734,  36  L.  ed.  614:  Pulte  v.  Derby, 
20  F.  Cas.  No.  11,465,  5  McLean  328, 
it  is  apparent  that  there  was  no 
such  Intention  in  this  case.  Inasmuch 
as  almost  Immediately  after  the  pub- 
lication of  the  December  number  of 
the  magazine.  Dr.  Holmes  himself 
entered  the  book  under  its  correct 
title. for  copyright.  That  right  was 
never  assigned  until  1895.  when  it 
was  turned  over  to  the  plaintiffs  by 
the  executor  of  the  author.  Had  the 
copyright  been  entered  by  Tlcknor  & 
Fields,  as  agents  of  Dr.  Holmes,  it 
is  possible  It  might  have  been  sus- 
tained, but  there  is  nothing  to  in- 
dicate that  Tlcknor  &  Fields  were 
acting  for  any  one  else  than  them- 
selves; and  there  is  nothing  to  show 
that  Dr.  Holmes  ever  assented  to 
their  copyrighting  his  work.  It  is 
impossible  to  see  how  the  copyright 
subsequently  obtained  by  Dr.  Holmes 
can  derive  any  additional  siipport 
from  the  fact  that  Tlcknor  &  Fields 
cho.ie  to  copyright  the  final  chapters 
of  the  work  In  the  Atlantic  Monthly, 
since  there  Is  nothing  to  indicate 
that  he  even  knew  that  any  such 
proceeding  was  'contemplated,  much 
less  that  he  authorized  it").  See 
also  Mifflin  v.  Duttpn.  190  U.  S.  265. 
23  SCt  771,  47  L.  ed.  1043  (where, 
under  somewhat  similar  circum- 
stances, the  copyright  was  lost  in 
"The  Minister's  Wooing"  by  Harriet 
Beecher  Stowe).  (2)  The  safe  way 
to  secure  the  author's  rights  in  such 
cases  is  to  have  the  copyright  In 
his  contributions  sejarately  reg- 
istered in   his   own   name — a   matter 


of  no  great  difficulty.  See  infra  { 
180.  (3)  Another  safe  way  Is  to 
provide  by  express  contract  that  the 
magazine  proprietor  shall  copyright 
the  contribution  in  his  own  name  as 
trustee  for  all  parties  in  interest 
Harper  v.  Donohue.  144  Fed.  491  [aff 
146  Fed.  1023  mem,  76  CCA  6TJ 
mem].  See  also  cases  infra  note 
60;  and  infra  i  166. 
^68.  Saake  v.  Lederer,  174  Fed. 
135,  98  CCA  571  [rev  166  Fed.  8101; 
Koppel  V.  Downing,  11  App.  <I>.  C.) 
93. 

[a]  Bnla  appUad. — A  contract  by 
whicn  a  foreign  author  of  a  dramatic 
composition  granted  the  stage  rights 
in  the  United  States  to  another,  and 
agreed  to  copyright  the  play  in  this 
country,  did  not  convey  the  author's 
right  tt  copyright,  and  an  attempted 
copyright  by  the  grantee  in  His  own 
name  was  invalid  and  will  not  sup- 
port an  action  by  him  for  Infringe- 
ment. Saake  v.  Lederer,  174  Fed. 
135.  98  CCA  571  [rev  166  Fed.  810. 
and  dlst  Belford  v.  Scribner.  144  U. 
S.    488.    12    SCt   734,   36   L.   ed.   S14]. 

[b]  A  mara  tamponury  Uran»>a  In 
the  use  of  the  manuscript  of  a  play 
does  not  come  within  the  meanlnK 
of  the  term  "proprietor"  so  as  to  be 
entitled  to  enter  the  play  for  copy- 
right. Koppel  v.  Downing.  11  App. 
(D.  C.)   93. 

57.  Fitch  V.  Young,  230  Fea.  743 
[aff  239  Fed.  1021  mem.  152  Ci'A 
664  mem]  (right  to  publish  with 
dramatic  rights  reserved  to  author). 

"The  peculiar  form  of  assignment 
of  rights  of  reproduction,  conveying 
part  and  reserving  part,  presents  an 
Interesting  question  which  need  not 
be  here  discussed."  Bong  v.  Alfred 
S.  Campbell  Art  Co.,  155  Fed.  116. 
83  CCA  576  laff  214  U.  S.  2S«.  29 
SCt  628,  53  L.  ed.  979,  16  AnnCas 
1126]. 

58.  Xdoenaa  dlaUairtiialiaa  from  as- 
Bitriuuent  see  infra   {   24S. 

69.  Fitch  V.  Young,  230  Fed.  743 
faff  239  Fed.  1021  mem,  162  CCA 
664  mem];  Harper  v.  Donohue.  144 
Fed.  491  [aff  146  Fed.  1028  mem.  76 
CCA  678  mem].  And  see  cases  supra 
notes  55-58. 

[a]  Baaarvatton  of  draawtlc  xitfixta. 
— (1>  Where  an  author,  sells  a 
story  to  a  magazine,  but  reserves  the 
right  to  dramatize  it,  it  is  doubtful 
whether  a  copyright  of  the  magazine 
containing  the  story  will  be  suf- 
ficient to  protect  the  dramatic  rights. 
Dam  V.  Kirk  la  Shelle.  Co..  175  Fed. 
902,  905,  906.  99  CCA  392.  41  LRA^fS 
1002.  20  AnnCas  1173  [aff  166  Fed. 
589]  (where  the  court  said:  "The 
next  question  Is  whether  the  pub- 
lishing company  as  proprietor  of  the 
story  duly  complied  with  the  statute 
and  obtained  a  valid  copyright  pro- 
tecting the  dramatic  rights.  No 
question  is  raised  but  that  the  pub- 
lishing company  took  all  the  steps 
required  by  the  statute  to  enter  for 
copyright  In  its  own  name  the 
number  of  the  Smart  Set  magazine 
containing  the  story  under  the  title 
of  the  magazine.  It  la  claimed,  how- 
ever, that  such  steps  accomplished 
no  more  than  to  obtain  such  pro- 
tection as  the  publishing  company 
needed  ae  publishers  of  the  maga- 
zine. Assuming  that  Dam  retained 
the  dramatic  rights  to  the  story 
there  would  be  much  force  in  this 
contention.  In  such  a  case  we  doubt 
very  much  whether  the  steps  which 
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for  the  common  benefit  of  all  concerned,  he  may  do 
so  and  the  copyright  will  ^>e  valid,  as  under  such  a 
contract  such  person  is  a  proprietor  of  the  legal 
title,  holding  it  in  trust  for  the  protection  of  his 
own  and  all  other  interests,**  In  support  of  the 
copyright  such  authority  will  readily  be  implied,  in 
the  absence  of  anything  to  the  contrary."  A  cor- 
poration" or  an  unincorporated  joint  stock  asso- 
ciation" may  be  a  proprietor. 

[$  152]  3.  Employw  or  Employee.  Under  the 
early  statute  giving  copyright  to  the  author  or  his 
"assigns,"  it  was  held  that  a  person  who  employs 
another  to  prepare  a  work  may,  by  virtue  of  the 
contract  of  employment,  and  without  any  express 
assignment,  become  the  owner  of  the  literary  prop- 
erty therein  and  be  entitled  to  the  statutory  copy- 


right,** and  a  fortiori  this  is  true  under  the  later 
statutes  in  which  the  "proprietor"  of  a  work  is 
expressly  mentioned  as  a  person  who  may  obtain  a 
copyright  therein."  But  the  right  of  the  employer 
to  the  copyright  which  may  be  had  in  the  product 
of  his  employee  is  d^endent  on  the  contract  of 
employment.  Where  there  is  an  express  agreement, 
its  terms  will  of  course  govern."  Where  there  is 
no  express  agreement,  the  intention  of  the  parties 
must  be  determined  from  the  attendant  circum- 
stances, which  may  be  such  as  to  imply  that  the 
copyright  shall  be  in  the  employer,*'^  and  snch  is 
the  legal  implication  where  nothing  further  appears 
than  that  the  work  was  produced  by  one  employed 
and  paid  to  produce  it."  The  court  ought  generally 
to  draw  the  inference  that,  if  an  author  is  employed 


the  publlBhlnK  company  took  to  copy- 
rlght  Its  magazine,  especially  in 
view  of  the  form  of  the  copyright 
notice,  would  have  been  sufficient  to 
protect  the  dramatic  rights.  .  .  . 
In  view  of  this  decision  by  the 
Supreme  Court,  we  4hlnk  that  had 
Dam  retained  the  dramatic  rights  to 
his  story  the  entry  of  the  magazine 
and  the  notice  of  copyright  would 
have  been  insufficient  to  protect 
them").  But  see  FV>rd  v.  Charles  B. 
Blaney  Amusement  Co.,  14t  Fed.  642 
<holdlng  that  the  right  to  dramatize 
a  story  may  be  reserved  by  the 
author  while  the  right  to  publish  and 
copyright  it  is  sold  and  assigned  to 
another  who  is  entitled  to  copyright 
It  as  proprietor).  See  also  Barper 
V.  Donohue,  144  Fed.  491  raff  146 
Fed.  lOza  mem,  76  CCA  671  memj 
(where  the  copyright  was  supported, 
btit  only  because  the  contract  pro- 
vided that  the  publisher  should  pro- 
cure a  copyright  for  the  beneflt  of 
both  Itself  and  the  author);  Out- 
oault  V.  Lamar,  136  App.  Div.  110, 
119  NTS  930  (dictum  that  the  as- 
signment of  the  right  to  copyright 
certain  cartoons,  reserving  dramatiza- 
tion rights,  confers  the  right  to 
copyright  on  such  assignee).  (2)  "I 
think  that  play  right  and  copyright 
are  quite  distinct  under  the  statute, 
in  spite  of  the  fact  that  printed  pub- 
lication will  forfeit  both,  and  that 
one  statutory  copyright  will  protect 
both.  If  so.  Clyde  Fitch  was  jus- 
tified In  reserving  hia  common-law 
play  right  from  the  original  assign- 
ment tp  the  HaoHUlan  Company,  and 
they  could,  by  the  necessary  formal- 
ities on  the  printed  play,  create  a 
stautory  play  right,  which  they  held 
in  trust  for  him,  and  a  statutory 
copyright  which  they  held  benefi- 
cially. This  is  the  effect  of  Judge 
Holt's  decision  as  to  the  right  to 
dramatise,  a  similar  right.  In  Ford 
V.  Charles  E.  Blaney  Co.,  148  Fed. 
642.  Judge  Noyes  in  Dam  v.  Kirk  la 
Shelle.  175  Fed.  902,  99  CCA  392,  41 
LRANS  1002,  20  AnnCas  1173,  in 
citing  Ford  v.  Charles  E.  Blaney  Co., 
supra,  speaks  of  this  as  'probably' 
the  law,  and  Judge  Hazel  had  so 
held  in  the  court  below.  166  Fed. 
589.  ...  If,  on  the  other  hand, 
the  play  right  and  copyright  be 
deemed  to  be  indivisible,  in  such 
sense  that  one  may  not  be  assigned 
without  the  other,  while  It  is  true 
that  the  MaoMlIlan  Company  would 
become  only  a  licensee  under  the 
assignment  to  Clyde  Fitch,  yet  there 
would  be  a  fatal  defect  in  the  copy- 
right lUelf.  For  In  that  case  the 
MacMillan  Company  could  hardly  be 
regarded  as  the  'proprietor"  of  the 
Indivisible  common-law  literary  prop- 
erty out  of  which  .  alone  the  stat- 
utory play  right  and  copyright  could 
be  created.  It  can  hardly  be  pos- 
sible to  treat  this  as  an  Indivisible 
right  for  the  purpose  of  one  kind 
of  assignment  and  as  divisible  for 
another?'  Fitch  v.  Young,  230  Fed. 
748.  744,  74B  [stt  239  Fed.  1021  mem, 
152  CCA  664  mem}. 

eo.  Mifflin  V.  R.  H.  White  Co.,  190 
U.  S.  260,  23  set  769.  47  L.  ed.  1040 
Cafr   112   Fed.    1004,    50    CCA    661,    61 


LRA  134  (aff  107  Fed.  708)];  Brady 
V.  Reliance  Motion  Picture  Corp., 
232  Fed.  259;  Fitch  v.  Toung,  230 
Fed.  748  [aff  239  Fed.  1021  mem,  152 
CCA  664  mem];  Brady  ▼.  Reliance 
Motion  Picture  Corp.,  229  Fed.  137, 
143  CCA  413;  Dam  v.  Kirk  la  Shelle 
Co.,  175  Fed.  902.  99  CCA  892.  41 
LRANS  1002,  20  AnnCas  1178  faff  166 
Fed.  589];  Harper  v.  Donohue,  144 
Fed.  491  [aft  146  Fed.  1028  mem,  76 
CCA  878  mem];  White-Smith  Music 
Pub.  Co.  V.  Apollo  Co.,  139  Fed.  427 
[aff  147  Fed.  226,  77  CCA  368  (aff 
209  U.  S.  1,  28  set  319,  52  L.  ed. 
655,  14  AnnCas  628)]'  MlfSin  v. 
Button,  112  Fed.  1004,  50  CCA  861, 
61  LRA  134  [aff  107  Fed.  708.  and 
aff  190  U.  S.  260,  23  SCt  7(9.  47  L.  ed. 
1040]. 

ra]  ▼alldatiaa  by  aaoptloB. — ^The 
proprietor  of  a  manuscript  transla- 
tion of  a  play  licensed  a  theater 
manager  to  use  the  translation  for 
a  specific  purpose.  The  licensee  con- 
ferred on  a  publisher  of  the  play  the 
authority  to  copyright  it,  which  he 
did,  but  the  copyright  was  invalid. 
In  a  suit  by  the  publisher  against 
one  Infringing  his  alleged  -copyright, 
the  proprietor  of  the  manuscript  can- 
not, by  adoption,  constitute  plaintiff 
a  trustee  for  himself,  on  an  agree- 
ment to  share  the  recovery  with  him 
and  thus  to  validate  such  copyright. 
Koppel  V.  Downing,  11  App.  (D.  C.) 
93.  Compare  Maurel  v.  Smith,  220 
Fed.  195  (where  a  copyright  by  two 
of  three  joint  authors  was  validated 
by  adoption  by  the  third). 

"  njrlglit    Dy    tmstea     see    Infra 
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81.  Miffiln  V.  Dutton,  190  U.  S. 
265,  23  set  771,  47  L.  ed.  1043  Faff 
112  Fed.  1004,  50  CCA  661,  61  LRA 
134]  (holding  that,  where  the  author 
of  a  contribution  to  a  magazine  en- 
ters it  for  copyright  immediately 
after  Its  publication  In  the  magazine, 
there  can  be  no  presumption  that 
there  was  an  Intention  to  authorize 
the  publishers  of  the  magazine  to 
obtain  a  copyright  In  their  own 
names);  Brady  v.  Reliance  Motion 
Picture  Corp.,  232  Fed,  259;  White- 
Smith  Music  Pub.  Co.  V.  Apollo  Co., 
139  Pod.  427  raff  147  Fed.  226,  77 
CCA  368  (aff  209  U.  S.  1.  28  SCt  319, 
52  L.  ed.  655,  14  AnnCTas  628)]. 

ea.  National  CHoak,  etc.,  Co.  v. 
Kaufman,  189  Fed.  216:  Edward 
Thompson  Co.  v.  American  Law 
Book  Co.,  119  Fed.  217:  Mutual  Adv. 
Co.  V.  Refo.  76  Fed.  961;  Schumacher 
V.  Schwencke.  26  Fed.  466,  23  Blatchf. 
873. 

63.  ■  Bleistein  v.  Donaldson  Llth. 
Co.,  188  U.  S.  239,  23  SCt  298.  47  L. 
ed.   460. 

64.  Little  V.  Gould,  16  F.  Cas.  No. 
8.394.  2  Blatchf.  166.  But  see  At- 
will  V.  Ferrctt,  2  F.  C3as.  No.  640,  2 
Blatchf.  39;  De  Witt  v.  Brooks,  7  F. 
Cas.  No.  3,851  (both  holding  that  the 
employer  was  not  entitled  to  copy- 
right because  not  the  "author"); 
Binns  v.  Woodruff,  3  F.  Cas.  No. 
1,424,  4  Wash.  C.  C.  48  (decided  under 
the  peculiar  provisions  of  the  act  of 
April  29,  1802.  In  regard  to  prints 
and  engravings,  and  holding  that  the 
employer  ipust  be  the  author  of  the 


design  in  order  to  be  the  proprietor). 
See  also  supra  I  29. 

[a]  OcMtnitoiis  ■•iTiosa.^It  ap- 
peared that  Lawrence,  the  plaintiff, 
had  given  his  services  gratuitously  to 
Mrs.  Wheaton,  the  proprietor  of 
Wheaton's  Elements  of  International 
Law.  In  preparing  notes  and  other 
matters  to  be  published  in  a  new 
edition  of  the  work.  It  was  held 
that  Mrs.  Wheaton  was  the  proper 
person  to  take  out  the  statutory 
copyright  for  the  new  edition  of  the 
work.  Lawrence  v.  Dana,  14  F.  Cas. 
No.  8.136.  4  Cliff.  1. 

65.  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284.  28  SCt 
72.  62  L.  ed.  208,  12  AnnCas  596;  Na- 
tional Cloak,  etc.,  Ck>.  v.  Kaufman. 
189  Fed.  215;  Dlelman  v.  White,  102 
Fed.  892;  Colliery  Engineer  Co.  v. 
United  (correspondence  Schools  CTo., 
94  Fed.  152;  Mutual  Adv.  Co.  v.  Refo, 
76  Fed.  961;  Black  v.  Henry  G.  Allen 
Co.,  56  Fed.  764;  Carte  v.  Evans,  27 
Fed.  861;  Schumacher  v.  Schwencke, 
25  Fed.  466,  23  Blatchf.  373;  Heine 
V.  Appleton,  11  F.  C^as.  No.  6.324,  4 
Blatchf.  126;  Com.  v.  Desilver,  3 
Phlla.   (Pa.)  81. 

6&  Mallory  v.  Mackaye,  86  Fed. 
122  [mod  on  other  grounds  92  Fed. 
749,  34  CCA  663]. 

[a]  ■peetal  acMmnmit. — An  artist 
who  accompanied  a  government  ex- 
pedition to  Japan  In  the  capacity  of 
master's  mate,  and  with  the  under- 
standing that  all  sketches  and  draw- 
ings he  should  make  should  belong 
to  the  government,  has  no  right  to 
a  copyright  on  his  sketches,  draw- 
ings, and  engravings.  They  have  be- 
come the  property  of  the  govern- 
ment. Heine  v.  Appleton,  11  F.  C^as. 
No.  6,324,  4  Blatchf,  126;  Com.  v. 
Desilver.  3  Phila.   (Pa.)   81. 

67.  Paige  v.  Banks,  II  Wall,  (XT. 
S.)   608.  20  L.  ed.  709. 

68.  Bleistein  v.  Donaldson  Llth. 
Co.,  188  U.  S.  239,  23  SCt  298,  47  L. 
ed.  460;  National  Cloak,  etc.,  Co.  v. 
Kaufman,  189  Fed.  215;  Dlelman  v. 
White-,  102  Fed.  892;  Colliery  Engi- 
neer Co.  V.  United  Correspondence 
Schools  Co.,  94  Fed.  15£;  Carte  v. 
Evans,  27  Fed.  861;  Com.  v.  Desilver, 
3  Phila.  (Fa.)  31;  Lawrence  v.  Aflalo, 
[1904]  A.  C.  17,  1  BRC  314  [appr 
Sweet  V.  Bennlng,  16  C.  B.  459,  81 
ECL  469,  139  Reprint  888];  Lamb  v. 
Evans,  [1893]   1  Ch.  218. 

[a]  Woik  •B*ent«d  on  oonunla- 
■lon. — In  general,  when  an  artist  is 
commissioned  to  execute  a  work  of 
art  not  in  existence  at  the  time  when 
the  commission  is  given,  the  burden 
of  proving  that  he  retains  a  copy- 
right In  the  work  of  art  executra, 
sold,  and  delivered  under  the  com- 
mission rests  heavily  on  the  artist; 
when  a  patron  gives  a  commission  to 
an  artist,  a  strong  Implication  arises 
that  the  work  of  art  commissioned 
Is  to  belong  unreservedly  and  with- 
out limitation  to  the  patron,  and  that 
the  patron  has  a  right  to  make  and 
permit  to  any  extent  reproductions 
of  the  work  of  art  sold  to  him.  Dlel- 
man V.  White,  102  Fed.  892  (holding 
that  plaintiff,  an  artist  who  executed 
certain  panels  for  the  government  to 
be    placed    in    the    contresslonal    11- 


106Q     [13  C.  J.] 


COPTBIGHT  AND  LITERARY  PROPERTY 


[§  152 


,  by  the  proprietor  of  an  encyclopedia  or  aimil^r 
work  to  oontribate  articles  to  that  work,  and  is 
to  be  paid  therefor,  it  is  the  intention  of  the  parties 
that  the  copyright  shall  belong  to  the  employer.** 
But  the  mere  fact  of  employment  does  not  neces- 
sarily make  the  employer  the  absolute  owner  of  his 
employee's  productions;  if  there  is  nothing  in  the 
terms  and  conditions  of  the  employment  and  the 
attendant  circumstances  implying  that  the  copyright 
shall  belong  to  the  employer  it  may  be  secured  by 
the  author ™ 

Work  not  within  scope  of  employment.  An  em- 
ployer  canncit  be'  considered  as  the  proprietor  of 
what  is  produced  by  an  author  independently  of  the 
duties  for  which  the  latter  is  employed  and  paid." 

In  England,  under  the  Copyright  Act  of  1911,  the 
employer  is  entitled  to  the  copyright  only  where  the 
work  was  made  in  the  course  of  employment  under 
a  contract  of  service  or  apprenticeship.'"  Under 
former  statutes  not  so  narrowly  limited,  the  em- 
ployer of  an  author  was  entitled  to  the  copyright 
of  works  which  such  author  was  employed  and  paid 


to  produce,  subject  to  the  conditions  imposed  by 
the  statute.'*  Many  of  the  decisions  under  these 
statutes  have  been  made  obsolete  by  the  changes 
in  the  law,  but  some  of  them  still  have  value  and  are 
of  general  application,  particularly  on  the  ^questions 
of  the  contract  and  intent  of  the  parties  under 
particular  circumstances.  By  express  provision, 
copyright  in  portraits  and  engravings  executed  pm-- 
suant  to  order  for  a  valuable  consideration  belongs 
to  the  person  who  gave  the  order.'*  Where  the 
work  is  an  article  or  contribution  to  a  newspaper, 
magazine,  or  other  similar  i>eriodical,  in  the  absence 
of  any  agreement  to  the  contrary  the  author  may  re- 
strain publication  otherwise  than  in  a.  newspaper, 
magazine,  or  periodical."  Prior  statutes,  in  sueh 
cases,  likewise  prohibited  "separate  publicatiou" 
by  the  employer  and  gave  that  right  to  the  author 
after  the  expiration  of  twenty-eight  years  for  four- 
teen years." 

Under  tbe  Canadian  Oopyri^t  Act  the  employer 
for  whom  a  work  is  made  for  hire  is  entitled  to 
the  copyright  in  the  absence  of  any  reservation  of  it 


brary,  could  not  enjoin  a  publication 
of  photOKrapha  of  the  panels  irhlch 
were  taken  with  the  consent  o^  the 
propor  govemment  offlclals,  although 
he  liad  duly  entered  the  panels  for 
copyright). 

[b]  An  sacxaTer  la  tk*  employ  of 
tlw  gorenunent  can  have  no  copy- 
right In  a  chart  prepared  for  the 
S>vemment.  Copyright,  7  Op.  Atty.- 
en.  656. 

VIiotogsaalM*  or  aaatamar  see  Infra 
i   153. 

69.  Aflalo  V.  Lawrence,  [1904]  A. 
C.  17  [rev  [1906]  1  Ch.  818  (aft  [1902] 
1  Ch.  264)1  (express  agreement  un- 
necessary); Iiamb  T.  Bvans,  [18921 
1  Ch.  218;  Sweet  v.  Bennlnga.  16  Cf. 
B.  46».  81  ECL.  459.  189  Reprint  838. 

I  a]  Th*  SngUsli  Oopyxlgm  Aot  of 
1  has  perhaps  changed  this  rule 
by  providing  that  the  author  shall  be 
the  owner  of  the  copyright  except 
only  where  the  worli  was  produced 
under  a  contract  of  service.  See 
Coplnger  Copyright  (6th  ed)  p  207. 
And  see  supra  I  144;  Infra  this  sec- 
tion. 

m.  Collaghan  v.  Myers,  128  U.  8. 
617,  9  set  177,  32  L.  ed.  647;  Atwlll 
V.  Ferrett,  2  F.  Cas.  No.  640,  2 
Blatohf.  39;  Bouclcault  v.  Fox,  3  F. 
Cas.  No.  1,691,  6  Blatchf.  87;  Rob- 
erts V.  Myers,  20  F.  Cas.  No.  11^906, 
Brunn.  Coll.  Cas.  698;  Levy  v.  Rut- 
ley,  L.  R.  6  C.  P.  623;  Jefferys  v. 
Baldwin.  Ambl.  164,  27  Reprint  109; 
Shepherd  v.  Conquest,  17  C.  B.  427, 
84  BCL  427,  139  Reprint  1140;  Sweet 
V.  Benning.  16  C.  B.  469,  81  ECL  459, 
139  Reprint  838;  Hereford  v.  Griffln, 
16  Sim.  190,  39  BngCh  190,  60  Re- 
print 846. 

[a]  Vaoesslty  of  oontraot.— "The 
title  to  literary  property  is  In  the 
author  whose  intellect  has  given 
birth  to  the  thoughts  and  wrought 
them  into  the  composition,  unlelbs 
he  has  transferred  that  title,  by  con- 
tract, totinother."  Bouclcault  v.  Fox, 
3  F.  Cas.  No.  1.891,  6  Blatchf.  87,  96. 

[b]  A  covrt  wportsr,  although  a 
sworn  public  officer  receiving  a  fixed 
salary  for  his  labors,  is  not,  in  the 
absence  of  statute,  deprived  of  any 
privilege  of  talcing  out  a  copyright 
which  he  would  otherwise  have. 
Callaghan  v.  Myers.  128  U.  S.  617.  9 
set  177.  32  L.  ed.  647. 

[c]  Aa  agreamsnt  to  write  a  visy 
for  aaotlur,  and  to  act  in  it,  with  a 
share  In  the  proflts  as  compensation, 
does  not  create  a  legal  or  equitable 
title  in  the  latter  which  will  prevent 
the  author  from  taking  out  a  copy- 
right. Bouclcault  V.  Fox,  3  F.  Cas. 
No.   1,691.   5   Blatchf.   87. 

71.  Roberts  v.  Myers,  20  F.  Cas. 
No.  11,906,  Brunn.  Coll.  Cas.  698.  See 
also  supra  {  29. 


[a]  ViMj  prodnoad  Iby  pwnoa  sm- 
pIogrM  ••  Btaire  maaaffsr  and  aAtor, — 
where  It  appeared  that  Bouclcault, 
an  actor  and  dramatic  author,  wbile/ 
In  the  employment  of  Stewart  as  a 
performer  and  stage  manager,  ver- 
bally agreed  with  the  latter  to  write 
a  play,  and  that  it  should  be  per- 
formed at  Stewart's  theater  so  long 
as  it  should  continue  to  draw  good 
audiences,  it  was  held  that  Boucl- 
cault, and  not  Stewart,  was  the 
proper  person  to  take  out  the  copy- 
right Roberts  v.  Myers,  80  F.  Cas. 
No.    11.906. 

n.  Byrne  v.  Statist  Co.,  [1914]  1 
K.  B.  622.    See  also  supra  i  144. 

[a]  adltoilal  smploy**  of  news- 
paper.—Plaintifr  who  was  perma- 
nently employed  on  the  editorial  stall 
of  a  newspaper  was  specially  em- 
ployed and  paid  by  the  proprietors  of 
the  paper  to  translate  and  summarise 
a  speech  reported  in  a  foreign  lan- 
guage, for  the  purpose  of  publication 
as  an  advertisement  In  their  paper 
for  a  foreign  state,  and  this  work 
was  done  entirely  In  hla  own  time 
and  Independently  of  his  ordinary 
duties.  The  summarised  translation 
was  published  in  the  paper  as  an 
advertisement  with  the  words  "Trans- 
lated from  the  Portuguese  language 
by  F.  D.  Byrne"  printed  at  the  end. 
Such  translation  was  an  "original 
literary  work,"  within  !  1  of  the 
Copyright  Act  of  1911,  of  which 
plaintiff  was  the  author,  and  plaintiff 
was  the  owner  of  the  copyright 
therein  within  t  6.  Byrne  v.  Statist 
Co..   [1914]   1  K.  B.   822. 

[b]  £ord  Malslmrys  saamiMy.— 
"The  author  of  a  work  Is  in  general 
the  flrst  owner  of  the  copyright 
therein,  but  (L)  where.  In  the  case 
of  an  engraving,  photograph,  or  por- 
trait, the  plate  ...  or  other  original 
was  ordered  by  some  other  person, 
and  was  made  for  valuable  considera- 
tion in  pursuance  of  that  order,  then. 
In  the  absence  of  any  agreement  to 
the  contrary,  the  person  by  whom 
such  plate  or  other  original  was  or- 
dered Is  the  first  owner  of  the  copy- 
right (Copyright  Act.  1911  [14  2 
Geo.  5,  c.  46f),  s.  6  (1)  (a);  (11.) 
where  the  author  was  in  the  employ- 
ment of  some  other  person  under  a 
contract  of  service  or  apprenticeship 
and  the  work  was  made  In  the  course 
of  his  employment  by  that  person, 
the  person  by  whom  tne  author  was 
employed  is.  in  the  absence  of  any 
agreement  to  the  contrary,  the  first 
owner  of  the  copyright;  but  where 
the  work  is  an  article  or  other  con- 
tribution to  a  newspaper,  magazine, 
or  similar  periodical,  there  is.  In  the 
absence  of  any  agreement  to  the  con- 
trary, reserved  to  the  author  a  right 


to  restrain  the  publication  of  tbe 
woric,  otherwise  than  aa  part  of  a 
newspaper,  magasine  or  similar  i>ert- 
odical  (ibid..  8.  6  (1)  (b)."  ECals- 
bury  L.  Bng.  Suppl.    [19171   p  S62. 

rs.  St.  6  &  6  Vict,  c  4S  >  18:  Law- 
rence Aflalo.  [1904]  A.  C.  17,  1  BBC 
314  [appr  Sweet  v.  Benning,  16  C.  B. 
469,  81  BCL  469.  139  Reprint  838] 
(no  implied  assignment  until  pay- 
ment in  case  of  contribution  to 
periodical);  Ward,  Look  *  Co.,  Ltd. 
V.  Long,  11906]  2  Ch.  660;  Stacke- 
mann  v.  Paton.  [1906]  1  Ch.  774: 
Petty  V.  Taylor,  J 189  7]  1  Ch.  466: 
Lamb  v.  Bvans,  [1893]  1  Ch.  318; 
Marslals  v.  Qlbbons,  L.  R.  9  Ch.  518; 
Trade  Auxiliary  Co.  v.  Mlddlesbor- 
ough,  etc..  Tradesmen's  Protection 
Assoc,  40  Ch.  D.  425;  Walter  v. 
Howe,  17  Ch.  D.  708;  Orace  v.  Ifew- 
man,  L.  R.  19  Gq.  623,  7  ERC  86: 
Shepherd  v.  Ctonquest,  17  C.  B.  427. 
84  EICL  427,  139  Reprint  1140;  Sweet 
v.  Benning,  16  C.  B.  469.  81  E3CL  459, 
139  Reprint  838;  Hatton  v.  Kean.  7 
C.  B.  n:  S.  268,  97  BCL  268.  141  Re- 
print 819;  Oiry  v.  Longman,  1  Biaat 
358,  102  Reprint  138,  7  BRC  78: 
Smith  V.  Johnson,  4  Glffard  632.  66 
Reprint  869;  Cox  v.  Cox,  11  Hare  118. 
45  SngCh  lis.  6<  Reprint  1111:  May- 
hew  V.  Maxwell,  1  Johns.  &  H.  312. 
70  Reprint  766;  Browne  ▼.  Cooke.  11 
Jur.  77;  Sweet  v.  Shaw,  t  Jur.  217; 
Delfe  V.  Delamotte,  S  Kay  *  J.  E8i, 
69  Reprint  1241;  C^lllngrtdKa  v.  Em- 
mott.  «7  L.  T.  Rep.  N.  ft  86*;  W^allen- 
stein  V.  Herbert,  16  L.  T.  Rep.  N.  S. 
463;  Strahan  v.  Graham.  IC  L.  T. 
Hep.  N.  8.  87  [ait  17  L.  T.  Rep.  N.  S. 
467];  Hereford  v.  Griffln,  16  Sim.  190. 

39  FngCh  190,'60  Reprint  846;  Rich- 
ardson v.   Gilbert,   1    Sim.    N.    S.    336. 

40  E:ngCh  836,  61  Reprint  130;  Bar- 
field  V.  Nicholson,  2  Sim.  &  St.  1.  1 
BngCh  1,  57  Reprint  246:  NIeoI  v. 
Stockdale,  3  Swanst.  687.  3<  Reprint 
1028;  (Aantrey  v.  D«y,  28  "T!  L. 
R.  499-  Nlsbet  v.  dolt  Ag«ncy.  23 
T.  L.  R.  870;  Geissendorfer  v.  Men- 
delssohn, 13  T.  L.  R.  91;  Trade  Auxil- 
iary v.  Jackson,  4  T.  L.  R.  130; 
Wyatt  V.  Barnard,  3  Vea.  &  B.  77.  36 
Reprint  408;  Black  v.  Imperial  Book 
Co.,  5  Ont.  L.  184  [app  diam  8  Ont. 
L.   9    (dlsm  app  35   Olxi.  S.   C.  488)). 

VhotograplMr  or  oaatoaar  see  Infra 
§   163. 

74.  Copyright  Act,  1*11  (1  A  2 
Geo.  V  c  46  I  6  (1)). 

76.  Copyrlghf  Act,  1911  (1  &  2 
Geo.  V  c  46  J  6   (1)    (b)). 

76.  Copyright  Act.  1842  (5  &  6 
Vict,  c  46  I  18);  Trade  Auxiliary  CO. 
V.  Mlddlesborought  etc..  Tradesmen's 
Protection  Assoc.  40  Ch.  D.  425; 
Smith  V.  Johnson,  4  GltCard  632.  6S 
Reprint  869;  Mayhew  v.  Maxwell.  1 
Johns.  A  H.  312,  70  Reprint  766. 


For  later 


I,  darslopmsata  and 


in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  152-154] 


COPYRIGHT  AND  LITEBABT  t'BOPEBTY 


[13  C.  J.]     1051 


to  the  employee." 

[$  153]  4:  Photognpher  or  Onstomer.  In  the 
TTnited  States  the  right  to  obtain  a  copyright  in 
photographs  follows  the  eommon-Iaw  property  right 
therein.  The  photographer  is  entitled  to  the  copy- 
right as  author  and  proprietor,  where  the  phpto- 
graph  is  taken  at  his  own  instance,  without  any  con- 
tract of  employment."  But  where  the  photographer 
is  employed  to  produce  the  picture,  the  customer 
is  entitled  to  the  copyright  as  being  the  proprietor 
of  it."*  Celebrities,  requested  by  photographers  to 
give  sittings  without  any  charge  being  made  for  the 
taking  of  the  photographs,  do  not  acquire  the  copy- 
right in  the  photographs'^  notwithstanding  they 
subsequently  purchase  copies."* 

English  statutes.  In  the  case  of  an  engraving, 
photograph,  or  portrait,  the  act  of  1911  provides 


that,  in  the  absence  of  any  agreement  to  the  con- 
trary, the  person  by  whom  the  plate  or  other  origi- 
nal was  ordered,  and  for  whom  it  was  made  for  a 
valuable  consideration,  pursuant  to  such  order,  shall 
be  the  first  owner  of  the  copyright."  This  was 
substantially  the  rule  under  the  former  statute.** 
Where  no  consideration  is  given,  the  copyright  be- 
longs to  the  photographer"  notwithstanding  a  sub- 
sequent purchase  of  copies." 

[{  154]  D.  Assigns."  The  common-law  property 
in  any  intellectual  production  may  be  assigned  by 
the  author,  inventor,  or  designer,  before  the  statu- 
tory copyright  which  may  be  had  therein  is  ob- 
tained." in  which  ease  the  copyright  may,  pursuant 
to  the  express  terms  of  the  statutes,"  be  taken  out 
by  the  assignee."  Under  the  English  statutes  also 
an  assignee  is  entitled  to  copyright.'^     An  author 


77.  Life  Pub.  Co.  v.  Ros«  Pub.  Co., 
12  Ont.  L.  281.  8  OntWR  88,  7 
OntWR  887;  Prowd*  v.  Parrlsh,  J7 
Ont.  526  [app  Anslo-Canadlan  Music 
Publlohers  Assoc,  v.  Wlnnlfrlth,  16 
Ont.  164]. 

Fa)  "Aetaal  payaMa*  la  not  re- 
quired to  be  proved  under  our  act: 
Richardson  v.  Gilbert,  1  Sim.  N.  S. 
836."  Frowde  v.  Parrlsh,  27  Ont.  6S6, 
628. 

78.  See  supra  t  SO. 

79.  Press  Pub.  Co.  v.  Falk,  S9  Fed. 
324. 

80.  Press  Pub.  Co.  v.  Falk,  58  Fed. 
824:  Pollard  v.  Photographic  Co.,  40 
Ch.  D.  846. 

[a]  Bnto  appUad.— A  photographer 
«niproyed  by  the  parents  to  photo- 
empti  the  nude  body  of  a  deformed 
child  who  copyrighted  and  published 
the  photograph ,  without  the  custo- 
mer's consent  la  liable  in  damages 
to  them.  Douglas  v.  Stokes,  14B  Ky. 
506,  14»  8W  849,  AnnCasl914B  874, 
42  LrANS  386. 

81.  Press  Pub.  Co.  v.  Falk,  68  Fed. 
824. 

[a]  VhotOfraplMr  mi  psopriator  of 
pttOMgi'apIl*— Where  a  photographer 
photographed  an  actress  in  her  stage 
character,  with  the  understanding 
that  she  should  have  all  the  copies 
which  she  desired  free  of  charge  to 
do  with  as  she  pleased,  it  was  held 
that  the  photographer  was  the  au- 
thor and  proprietor  of  the  photo- 
graph and  was  entitled  to  secure  the 
«tatutory  copyright  therein.  Press 
Pub.  Co.  V.  Falk,  69  Fed.  824. 

88.     See  Melville  v.  Mirror  of  Lif« 


Co.,  [1896J  I  Ch.  631;  Ellis  v.  Mar- 
shall, «4  L.  J.  q.  B.  757  (both  cases 
decided  under  the  Ehigllsh   statute). 


Xdka  mla  imdar  BnfUsii  stotnta  see 
infra  note  86. 

83.  See  supra  i  144. 

84.  Fine  Arts  Copyright  Act,  1862 
125  &  26  Vict,  c  68  i  1):  Boucas  T. 
-Cooke,  [1903]  2  K.  B.  227;-  Stacke- 
inann  v.  Paton,  [19061  1  Ch.  774;  Mel- 
ville V.  Mirror  of  Life  Co.,  [1895]  2 
Ch.  681:  McCosh  v.  Crow,  6  F.  (Ct. 
Sess.)  670;  Ellis  v.  Marshall,  64  L. 
J.  Q.  B.  757  (mere  permission  to  take 
a  photograph  Is  qot  a  valuable  con- 
sideration within  the  statute). 

[a]  Oopyxlflrt  la  aarative. — Where 
«.  photograph  is  in  the  ordinary  way 
taken  by  a  photographer  for  a  sitter 
tit  the  reauest  of  the  sitter,  and  on  a 
promise  by  him,  express  or  implied, 
to  pay  for  it,  the  negative  of  the 
photograph  Is,  within  the  true  mean- 
ing of  the  proviso  to  i  1  of  the  Fine 
Arts  Copyright  Act  of  1862,  "made 
-or  executed  for  or  on  behalf  of  any 
other  person  for  a  good  or  a  valuable 
consideration,"  and  the  copyright  be- 
longs to  the  sitter,  notwithstanding 
the  photographer  retains  the  prop- 
erty In  the  negative.  Boucas  v. 
Cooke,   [1903]   2  K.   B.  227. 

[b]  Photograpli  of  wife  »ad  oUI- 
dran. — Where  the  true  inference  from 
the  facts  was  that  the  wife  acted  as 
the  agent  of  her  husband  In  having 
herself  and  children  photographed, 
the  husband  was  entitled  to  prevent 


the  photographer  from  exhibiting  the 

Shotograph  in  public.  Stedall  v. 
[oughton,  18  T.  L..  R.  126. 
88.  Boucas  V.  Cooke,  [1903]  2  K. 
B.  227;  Stackemann  v.  Paton,  [1906] 
1  Ch.  774;  Melville  v.  Mirror  of  Life 
Co.,  [1896]  2  Ch.  631:  Ellis  v.  Mar^ 
shall.  64  L.  J.  Q.  B.  767. 

[a]  Btstatory  oliaawss. — "The  dif- 
ferences between  tha  Act  of  1911  and 
the  Act  of  1862  are  (1)  that  under 
the  Act  of  1911  writing  is  not  re- 
quired if  the  artist  desires  to  retain 
his  copyright,  the  proviso  only  says 
'In  the  absence  of  any  agreement  to 
the  contrary';  (2)  that  the  1862  Act 
refers  to  a  .work  "made'  for  another, 
and  the  Act  of  1911  speaks  of  a  plate 
or  original  'ordered'  by  some  other 
person;  (3)  that  the  1862  Act  uses 
the  expression  'a  good  or  a  valuable 
consideration,'  whereas  the  Act  of 
1911  only  has  the  words  'valuable 
consideration.' "  Coplnger  Copyright 
(6th  ed2  PP  118,  114. 

[b]  Oood  oonaldaarrtlon.  A  pho- 
tographer took  certain  photographs 
of  a  private  school,  It  being  under- 
stood that  he  did  so  speculatively 
and  at  his  own  risk,  and  that  the 
school  proprietor  was  to  be  at  liberty 
afterward  to  buy,  or  not  to  buy,  cop- 
ies entirely  at  his  own  pleasure.  The 
school  proprietor,  on  this  under- 
standing, admitted  the  photographer 
Into  the  interior  of  his  private  house, 
indicated  to  him  what  seemed  the 
best  points  of  view,  placed  the 
cricket  eleven,  and  assembled  the 
whole  school  into  a  group.  It  was 
held  that  under  these  circumstances 
there  was  such  "good"  consideration 
moving  from  the  school  proprietor  to 
the  photographer  for  the  taking  of 
the  photographs  as  was  sufflclent  to 
transfer  the  copyright  In  the  photo- 
graphs from  their  "author,"  the  pho- 
tographer, to  the  school  proprietor, 
under  the  terms  of  the  proviso  in 
I  1  of  the  Fine  Arts  Copyright  Act 
of  1862.  Stackemann  v.  Paton,  [1906] 
1  Ch.  774. 

88.  Boucas  V.  Cooke,  11903]  2  BL 
B    227 

87.  AasifBa  dalbiad  see  Assigns 
5  C.  J.  p  1310;  Assignments  ]  4. 

88.  See  supra  f  33  et  seq. 

8S.  Act  March  4,  1909  (36  U.  S.  St. 
at  L.  1075  c  820  (  8);  U.  S.  Rev.  St. 
{   4952. 

[a]  "Aaaivns"  omurtmad^— "It 
seems  clear  that  the  word  'assigns' 
in  this  seotlon  is  not  used  as  de- 
scriptive of  the  character  of  the  es- 
tate which  the  'author,  Inventor,  de- 
signer or  proprietor*  may  acquire  un- 
der the  statute,  for  the  'assigns'  of 
any  such  person,  as  well  as  the  per- 
sons themselves,  may,  'upon  comply- 
ing with  the  provisions  of  this  chap- 
ter,' have  the  sole  liberty  of  printing, 
publishing  and  vending  the  same. 
This  would  seem  to  demonstrate  the 
Intention  of  Congress  to  vest  in  'as- 
signs,' before  copyright,  the  same 
privilege  of  subsequently  acquiring 
complete  statutory  copyright  as  the 
original  author,  inventor,  designer  or 
proprietor  has.    Nor  do  we  think  this 


result  is  quallfled  because  the  stat- 
ute gives  to  assigns,  together  with 
the  right  of  publishing,  vending,  etc., 
the  right  or  'completing,  executing 
and  finishing'  the  subject-matter  of 
copyright."  American  Tobacco  (^. 
V.  Werckmelster,  207  U.  8.  284,  297, 
28  set  72.  52  L.  ed.  208,  12  AnnC^as 
696  [quot  Bong  v.  Alfred'  S.  Camp- 
bell Art  Co.,  214  U.  S.  236,  246,  29 
set  628,  63  L.  ed.  979,  16  AnnCas 
1126]. 

8a  Bong  V.  Alfred  S.  Campbell 
Art  Co„  214  U.  S.  236,  29  SClT  628.  68 
L.  ed.  979,  16  AnnCas  1126;  American 
Tobacco  Co.  T.  Werckmelster,  207  U. 
S.  284,  28  set  72,  62  L.  ed.  208,  12 
AnnCas  696  [sfT  146  Fed.  876.  78  CCK 
647];  Mifflin  v.  Dutton,  190  U.  S.  266, 
23  set  771,  47  L.  ed.  1043  [aft  112 
Fed.  1004,  60  CCA  661,  61  LRA  184]: 
Callaghan  v.  Myers,  128  U.  S.  617,  • 
set  177.  32  U  ed.  647;  Paige  v. 
Banks,  IS  Wall.  (U.  S.)  608,  20  L.  ed. 
709  raff  18  F.  C^s.  No.  10,671,  ^ 
Blatchf.  152];  Werckmelster  v.  Pierce, 
etc.,  Mfg.  Co.,  68  Fed.  446  [rev  on 
other  grounds  72  Fed.  64,  18  CCA 
4811;  Black  V.  Henry  a.  Allen  Co.,  48 
Fed.  618,  9  LRA  483;  Cowen  v. 
Banks.  «  F.  Cas.  No.  8,296,  24  HowPr 
(N.  Y.)  72;  Folsom  v.  Marsh,  9  F. 
Caa.  No.  4,901,  2  Story  100;  Lawrence 
V.  Dona,  16  F.  Cas.  No.  8,186,  4  Cliff. 
1;  Little  v.  Oould,  16  F.  Cas.  Nos. 
8.394,  8.896,  2  Blatohf.  166,  362:  Par- 
ton  V.  Prang,  18  F.  Cas.  No.  10.784, 
8  (niff.  637;  Pulte  V.  Derby,  20  F. 
Caa.  No.  11,465^  5  McLean  828. 

[a]  Bnla  applied^  -An  instrument 
providing  that  the  proprietor  of  an 
unpublished  picture  thereby  trans- 
ferred the  "copyright"  In  said  picture 
to  a  named  person  Is  sufficient  to 
transfer  the  right  to  apply  for  and 
obtain  a  copyright  thereon  by  the 
assignee.  American  Tobacco  Co:  V. 
Werckmelster.  207  U.  S.  284,  28  SCt 
72,  62  L.  ed.  208,  12  AnnCas  696. 

91.  Cumberland  v.  Planche,  1  A. 
&  B.  680,  28  ECL  276.  110  Reprint 
1329  (dramatic  copyright) ;  Cocks  v. 
Purday,  6  C.  B.  860.  67  ECL  860.  186 
Reprint  1118;  Jefferys  v.  Boosey,  4 
H.  L.  Cas.  816,  10  Reprint  681;  Sweet 
v.  Shaw,  3  Jur.  217;  D'Almalne  v. 
Boosey,  4  L.  J.  Exch.  21;  Colburn  v. 
Duneombe,  9  Sim.  161,  16  EngCh  161, 
69  Reprint  316;  Thompson  v.  Sy- 
monds,  5  T.  R.  41,  101  Reprint  23; 
Life  Pub.  Co.  V.  Rose  Pub.  Co.,  12 
Ont.  L.  386,  8  OntWR  28,  7  OntWR 
337  (construing  the  English  statute). 

[a]  ABBlgamaat  bafoia  pnldlo*- 
tloa. — "The  statute  of  Anne  clearly 
contemplates  a  flrst  publication  by 
the  assignee  as  sufficient  to  give  him 
the  monopoly — and,  in  point  of  fact, 
I  believe  that  nothing  Is  more  com- 
mon than  that  the  booksellers  should 
take  an  assignment  of  the  copyright, 
and  publish  themselvesasproprietors, 
so  as  to  vest  the  monopoly  In  them 
during  the  term.  The  words  of  the 
statute,  that  the  author  or  his  as- 
signee shall  have  the  sole  liberty, 
etc..  from  the  day  of  the  first  pub- 
lication, seem  to  me  to  show  that  the 
assignee 'may  himself  publish,  so  as 
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may  asaig^n  the  right  or  privilege  of  taking  a  copy- 
right independently  of  the  transfer  of  the  copy- 
rightable Uiing  itself,"^  as  in  the  case  of  paintings 
or  other  works  of  art,  where  the  original  work  may 
be  sold  to  one  person  and  the  copyright  to  another 
or  reserved  to  the  artist."  It  is  the  intangible 
intellectual  property  right,  not  the  physical  embodi- 
ment of  it,  which  must  be  assigned  to  confer  a 
right  to  obtain  copjrright  by  the  assignee.**  Of 
course,  where  the  author  himself,  for  any  reason, 
has  no  right  to  obtain  a  copyright,  he  cannot  confer 
such  right  on  his  assignee.'^ 

[}155]  E.  EzBcators  and  Administratois.**  The 
common-law  right  which  an  author  has  in  his  intel- 
lectual productions  is  personal  property  which  on 
his  death  vests  in  his  executors  and  administrators.*^ 
Under  the  statute,  the  executor  or  administrator  of 
the  author  .or  proprietor  of  copyrightable  matter  is 


expressly  authorized  to  obtain  a  eopyri^t  therefor.** 
In  England,  under  the  act  of  1842,  the  copyright 
in  a  book  published  after  the  author's  death  was  in 
the  proprietor  of  the  author's  manuscript  from 
which  such  book  was  first  published,  and  his 
assigns.**  Under  the  act  of  1911,  ownership  of 
the*  author's  manuscript  of  an  unpublished  work 
under  a  testamentary  disposition  made  by  the  au- 
thor is  prima  facie  proof  of  the  cop3nright  being 
with  the  owner  of  the  manuscript.^ 

[$  156]  F.  Trustees.  While  no  express  provision 
is  made  therefor  in  the  statute,  there  seems  to  be 
little  doubt  but  that  a  person  who  is  not  the  author 
or  beneficial  proprietor  of  a  work  may  take  oat  the  - 
copyright  in  his  own  name  and  hold  it  in  trust  for 
the  rightful  owner,  provided  he  acts  with  the 
authority,  express  or  implied,  of  the  actual  owner;' 
and  a  court  of  equity  may  compel  an  assignment  to 


to  acquire  the  copyriKht,  and  I  see 
no  reason  why  an  alien  friend  should 
not  have  this  right."  Jefferys  v. 
Boosey,  4  H.  L.  Cas.  815,  853,  10  Re- 
print 681  (per  Crompton,  J.). 

sa.  Bong  V.  Alfred  8.  Campbell 
Art  Co.,  214  U.  S.  236,  29  SCt  628,  53 
t>.  ed.  979,  16  AnnCas  1126;  American 
Tobacco  Co.  V.  Werckmelster,  207  U. 
S.  284.  28  SCt  72.  62  L,.  ed.  208,  12 
AnnCas  696  laff  146  Fed.  376,  76  CCA 
6'47];  Werokmeiater  v.  American  LIth. 
Co.,  142  Fed.  827:  Werckmelster  v. 
Pierce,  etc.,  Mfg.  Co.,  63  Fed.  446 
[rev  on  other  grounds  72  Fed.  64,  18 
CCA  4311;  Macmlllan  v.  Dent,  [1907] 
1  Ch.  107.  3  BRC  647. 

"This  statute  means  to  give  to  the 
assigns  of  the  original  owner  of  the 
right  to  copyright  an  article  the  right 
to  take  out  the  copyright  secured  by 
the  statute,  independently  of  the 
ownership  of  the  article  itself." 
American  Tobacco  Co.  v.  Werck- 
melster, 207  U.  8.  284,  299,  28  SCt  72, 
52  Li.  ed.  208,  12  AnnCas  595  [auot 
Bong  V.  Alfred  S.  Campbell  Art  Co., 
214  U.  S.  236,  29  SCt  628,  63  L.  ed. 
979,  16  AnnCas  1126]. 

Oonmioa-law  lights  Beparated  fnan 
plijraioal  olijeot  see  supra  f|  6,  33. 

95.  See  cases  supra  note  92. 

9^  Bong  V.  Alfred  S.  Campbell 
Art.  Co.,  214  U.  S.  236,  29  SCt  628, 
58  L.  ed.  979,  16  AnnCas  1126  [afl 
155  Fed.  116,  83  CCA  676].  See  cases 
supra  note  92. 

[a]  "Aix  aMicaee  within  the  measi- 
Ing  of  the  statute  is  one  who  re- 
ceives a  transfer,  not  necessarily  of 
the  painting  but  of  the  right  to 
multiply  copies  of  it.  And  such 
right  does  not  depend  alone  upon 
the  statute,  as  contended  by  plaintiff, 
but  is  a  right  derived  from  the 
painter  and  secured  by  the  statute 
to  the  assignee  of  the  painter's 
Tight."  Bong  v.  Alfred  S.  Campbell 
Art  Co.,  214  U.  S.  236,  246,  29  SCt 
628.  53  L.  ed.  979.  16  AnnCas  1126 
[a«r  156  Fed.  116,  83  CCA  676]. 

[b]  Statatorv  Oefialtlmu— "The 
word  'assigns'  shall  be  construed  to 
mean  and  include  every  Person  in 
whom  the  Interest  of  an  Author  In 
Copyright  shall  be  vested,  whether 
derived  from  such  Author  before  or 
after  the  Publication  of  any  Book, 
and  whether  acquired  by  Sale,  Gift, 
Bequest,  or  by  Operation  of  Law,  or 
otherwise."     St.  5  &  6  Vict,  c  46  J  2. 

96.  Bong  v.  Alfred  S.  Campbell 
Art  Co.,  214  U,  S.  236.  29  SCt  628,  63 
L.  ed.  979,  16  AnnCas  1126;  Banks  v. 
Manchester.  128  IT.  S.  244.  9  SCt  36, 
32  L.  ed.  426  [aff  23  Fed.  143];  Tueng- 
ling  V.  Schlle,  12  Fed.  97,  20  Blatchf. 
462;  Koppel  v.  Downing,  11  App.  (D. 
C.)  93. 

[a]  ZUustratloB. — ^The  Judge  who, 
in  his  Judicial  capacity,  prepares 
the  headnotes,  statement  of  the  case, 
and  opinion  cannot  be  regarded  as 
their  author  or  proprietor  within  the 
provisions  of  Rev  St.  if  4952,  4964, 
so  as  to  confer  on  the  state  or  any 


other  person,  by  assignment,  any 
title  sufflcient  to  authorise  a  copy- 
right to  it  or  him  as  the  assignee  of 
the  author  or  proprietor.  Banks  v. 
Manchester,  128  U.  S.  244,  9  SCt  36, 
32  L.  ed.  426. 

IToBrasident  allea  authors  see  infra 
i  160. 

98.  ■noosasioa  to  oopyzlght  on 
death  of  propxletor  see  infra  |  264. 

97.  See  supra  I  5. 

98.  Act  March  4,  1909  (85  U.  S.  St. 
at  L.  1076  c  320  |  8);  U:  S.  Rev.  St. 
I  4962;  Folsom  v.  Marsh,  9  F.  C^as. 
No.  4,901,  2  Story  100. 

99.  Copyright  Act,  1842  (5  ft  6 
Vict,  c  45  i  8);  Macmlllan  v.  Dent. 
[1907]  1  Ch.  107,  118/  3  BRC  647 
(where  Vaughan  Williams,  L.  J., 
said:  "Whatever  were  the  common 
law  rights  of  authors  before  publica- 
tion, the  necessary  effect  of  s.  3  of 
the  Act  of  1842  Is  to  determine  those 
rights  and  to  transfer  them  to  the 
proprietor  of  the  author's  manu- 
script"). 

"On  the  death  of  the  author  of  any 
unpublished  literary  composition,  the 
owner  of  the  author's  manuscript,  or 
his  assignee,  has  the  right  of  with- 
holding publication,  or  of  acquiring 
copyright  for  the  statutory  period  by 
publication."  8  Halsbury  L.  Bng. 
p  137. 

[a]  Whaz*  more  than  one  mann- 
sorivt  exlsta,  the  owner  of  the  au- 
thors manuscript  from  which  the 
work  is  first  published  is  entitled  to 
the  copyright.  Copyright  Act,  1842 
(6  &  6  Vict  c  45  f  3);  Macmlllan  v. 
Dent,   [1907]  1  Ch.  107,  3  BRC  647. 

[b]  IMttera  snhUahed  after  death 
of  author*— Under  the  English  Copy- 
right Act  of  1842  the  copyright  of  a 
letter  published  after  the  death  of 
the  author  is  vested  in  the  person 
owning  the  actual  letter  and  not  in 
the  representatives  of  the  author. 
Macmillan  v.  Dent.  [1906]  1  Ch.  101, 
3  AnnCas  1113  [aff  [1907]  1  Ch.  107, 
3  BRC  6471. 

[c]  PnMloatton  of  pilvaie  and 
conndsntlal  letters  by  tne  owner  of 
the  manuscript  letters  may  be  re- 
strained on  application  of  the  per- 
sonal representatives  of  the  deceased 
writer.  Macmlllan  v.  Dent,  [1907]  1 
Ch.  107,  3  BRC  647:  Thompson  v. 
Stanhope,  Ambl.  737.  27  Reprint  476; 
Lytton  V.  Devey,  54  L.  J.  Ch.  293. 
See  also  supra  |  32. 

1.     St.  1  &  2  Geo.  V  c  46  J  17   <i). 

[a]  "The  ownership  of  an  anther's 
mannsortpt  after  his  death,  where 
such  ownership  has  been  acquired 
under  a  testamentary  disposition 
made  by  the  author,  and  the  manu- 
script is  of  a  work  which  has  not 
been  published,  nor  performed  in 
public,  nor  delivered  In  public,  is 
prima,  facie  proof  of  the  copyright 
being  with  the  owner  of  the  manu- 
script (Copyright  Act,  1911  (1*2 
Geo.  6,  c.  46),  s.  17  (2)).  The  change 
introduced  in  the  law  Is  that  mere 
possession   of  the   manuscript   Is  no 


proof  of  the  copyright  being  in  the 
owner  of  the  manuscript,  ana  unless 
there  has  been  a  disposition  by  will, 
it  is  submitted  that  on  the  death  of 
the  author  the  copyright  In  such  work 
vests  in  his  personal  representatives, 
and  even  a  otsposition  by  will  is  not 
to  be  taken  as  conclusive  proof  that 
the  copyright  in  such  work  Is  in  the 
person  in  whose  favour  such  disposi- 
tion is  made.  See,  further,  as  to 
posthumous  work,  Copyright  Act. 
1911  (1  &  2  Geo.  6,  c.  46).  s.  J7  (1). 
(2),  and  Ibid.,  s.  3,  proviso."  Hals- 
bury  L.  Eng.  Suppl.   (1617)   p  360. 

[b]  betters. — "The  alteration  in- 
troduced by  the  (Copyright  Act.  1911 
(1  &  2  G}eo.  5,  c.  46).  in  the  law  re- 
lating to  copyright  In  letters  ap- 
pears to  be  limited  to  the  case  of 
letters  written  by  a  deceased  person. 
Formerly  letters  of  a  deceased  per- 
son might  be  published  by  the  owner 
of  the  author's  manuscript  (Macmll- 
lan v.  Dent,  [1907]  1  C*.  107.  3  BRC 
647)  unless  there  were  circumstances 
In  which  their  publication  could  hare 
been  restrained  by  the  personal  rep- 
resentatives of  the  deceased  author 
(Thompson  v.  Stanhope.  Ambl.  737, 
27  Reprint  476;  Lytton  V.  Devey.  54 
L.  J.  Ch.  293).  See  also  Ashburton 
v.  Pape,  [1913]  t  Ch.  463.  letters 
that  have  not  been  published  during 
the  author's  lifetime  are  not  posthu- 
mous works,  and  the  copyrlg-ht  in 
thenC  belongs  to  the  author's  per- 
sonal representatives;  see  Copyright 
Act,  1911  (1  &  2  Geo.  6,  c  46).  s.  17 
(1),  (2),  and  the  proviso  to  Ibid., 
8.  3."  Halsbury  L.  ESsg.  SuppL  (1917) 
p  360. 

2.  Harms  v.  Stem,  229  Fed.  42, 
145  CCA  2;  Press  Pub.  Co.  v.  Falk.  69 
Fed.  324;  Black  v.  Henry  G.  Allen  Co, 
42  Fed.  818,  9  LRA  433,  56  Fed.  764: 
Carte  v.  Evans,  27  Fed.  861: 
Mackaye  v.  Mallory,  12  Fed.  328;  I 
Lawrence  v.  Dans.  IS  F.  Cas.  No. 
8.136.  4  Cliff.  1;  Little  v.  Gould.  IS 
F.  Cas.  No.  8,394,  2  Blatchf.  165; 
Pierpont  v.  Fowle,  19  F.  Cas.  No. 
11,162,  2  Woodb.  &  M.  23;  Pulte  v. 
Derby,  20  F.  Cas.  No.  11,466,  5  Mc- 
Lean 328;  Carter  v.  Bailey,  64  Me. 
458,  18  AmR  273;  Petty  v.  Taylor. 
[1897]  1  Ch.  466;  London  Printing, 
etc..  Alliance,  Ltd.  v.  Cox.  [1891]  3 
C!h.  291;  Haalltt  v.  Templeman.  13 
L.  T.  Rep.  N.  S.  693;  Sweet  v.  Cater. 
11  Sim.  572.  34  EngCh  672,  69  Reprint 
994  (equitable  assignment). 

[a]  The  legal  title  to  a  aopTZlcM 
vests  in  the  person  in  whose  name  it 
is  taken  out,  but  it  may  be  held  by 
him  in  trust  for  the  true  owner. 
Harms  v.  Stem,  289  Fed.  42.  14S 
CCA  2 

[b]  Tttle  of  assljn— ^— The  party 
to  whom  an  assignment  Is  made, 
whether  for  the  benefit  of  another  or 
not,  holds  the  legal  interest  In  the 
work  as  assignee  of  the  author,  and 
comes,  therefore,  within  the  very 
words  of  the  law  entitling  him  to  the 
copyright.     Whether  a  thlnl  person 
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the  beneficial  owner.'  But  he  mast  be  the  legal 
owner  and  tmstee  ;*  a  mere  agent  or  nominee  of  the 
proprietor  may  not  enter  a  copyright  in  bis  own 
name/  Thetfright  to  ec^yright  in  unpublighed  works 
probably  does  not  pass  to  a  tmstee  in  bankrnptcy, 
as  this  would  involve  a  jight  to  publish  without  the 
eonsent  of  the  author.* 

[$  167]  O.  Oitiieoahip  and  BasidBBce  as  Affact- 
ing  Bight^— 1.  Under  United  States  8tatata»— «. 
Oitinns  and  Bendenta.  Prior  to  the  aot  of  Uareh 
3,  1901,  the  benefit  of  the  oopyright  laws  of  ^he 
United  States  was  limited  solely  to  citizens  and 
residents  of  the  United  States.*  Nonresident  aliens 
could  not  obtain  copyright.*  But  no  distinction  ever 
has  been  made  between  citizens  and  resident  aliens.'* 
An  alien  domiciled  in  the  United  States  is  entitled 
to  copyright  equally  with  a  citizen;  no  reciprocity 
or  proclamation  is  necessary,  or  ever  has  been  neces- 
sary.^' In  order  to  constitute  a  person  a  resident 
of  the  United  States,  within  the  meaning  of  the 
term  as  used  in  the  cop3rright  laws,  it  is  necessary 
that  he  shall  take  up  his  residence  in  this  countiy 
with  the  intention  of  remaining  and  making  it  his 
home."  Such  residence,  existing  at  the  time  the 
copyright  is  initiated  by  performance  of  the  statu- 
tory requirements,"  is  sufiBcient  to  support  the  copy- 
right, notwithstanding  a  subsequent  change  of  in- 
tention and  actual  removal  from  the  United  States.'* 
A  state  is  neither  a  citizen  nor  a  resident  of  the 

has  an  egutt&ble  Interest  in  th»  work, 
derived  from  the  autlior  or  from  the 
legal  assigrnment,  Is  a  question  be- 
tween those  parties,  In  respect  to 
which  the  public  Interest  or  policy  Is 
not  at  all  concerned.  Lawrence  v. 
Dana,  15  F.  Cas.  No.  8,1SS,  4  Cliff.  1. 

[c]  WlMT*  a  ynltlishsr  takes  a 
eovrrUpA  In  his  own  aaaMb  with  the 
Ipiowledffe  and  scquisscsnce  of  the 
author,  he  Is  the  lawful  owner,  sub- 
ject to  the  condition  of  accounting 
to  the  author  pursuant  to  the  con- 
tract. Pulte  V.  Derby,  20  F.  Cas.  No. 
11,46S,  (  McLean  828. 

[d]  Onrtottona  ssrvloss^— Law- 
rence gave  bin  services  gratuitously 
to  Wheaton,  the  proprietor  of  a.  book. 
In  preparing  new  editions  with  notes 
and  otner  additions  of  his  own  com- 
position. Wheaton  took  out  a  copy- 
right of  said  editions.  By  the  terms 
of  a  contract  between  them.  Wheaton 
was  to  make  a  formal  agreement  not 
to  use  Lawrence's  notes  in  a  subse- 
auent  edition  without  his  consent, 
and  gave  Lawrence  the  right  to  make 
any  use  of  his  notes  that  he  wished. 
It  was  held  that  Lawrence  was  the 
equitable  owner  of  said  notes,  and 
that  WhMton  was  the  legal  owner, 
and  the  proper  person  to  take  out  the 
copyright.  Lawrence  v.  Dana.  15  F. 
Cas.   No.    8,138,  4  Cliff.  1. 

re]  "▲  tmates  In  whom  a  eopv- 
ilCl>>  !■  ▼••ted  may  be  registered  as 
the  owner,  and  may  sue  in  that  char- 
actnr;  but  It  is  Impossible  for  one 
person  to  be  the  owner  and  another 
person  to  be  on  the  register,  and  for 
those  two  persons  successfully  to 
sue."  London  Printing,  etc.,  Alli- 
ance, Ltd.  V.  Cox,  [18»I]  S  Ch.  281, 
303. 

3.  Lawrence  v.  Dana,  14  F,  Cas. 
No.  8,136,  4  Cliff.  1;  Little  v.  Gould, 
15  F.  Cas  No.  8,394,  2  Blatcbf.  I5a; 
Pulte  v.  Derby,  20  F.  Cas.  No.  11,485. 
6  McLean  328-  Hazlltt  v.  Temple- 
man,   13   L.   T.  Rep.    N.   S.    696. 

4.  Koppel  V.  Downing,  11  App.  (D. 
C.)  93  (holding  that  the  real  owner 
of  a  manuscript  which  has  been  en- 
tered for  copyright  by  another  can- 
not, by  a  retroactive  adoption  and 
for  the  purpose  of  bringing  suit  for 
infringement,  constitute  the  person 
making  the  entry  a  trustee). 

6.  Petty  v.  Taylor,  [1897]  1  Ch. 
466. 

6.  See  supra  t  7. 

7.  SaOalooas  of:  Allen  see  Aliens 


I  1.  Citlsen  see  Citizens  i  1.  Dom- 
icile see'Domtclle  [14  Cyc  8331.  Res- 
ident see  Resident  [34  Cyc  1%56]. 

XBtanurttoaal  oomrsteM  see  infra 
i  458. 

8.  Rev.  St.  I  4963:  Aot  July  8, 
1870  (1«  St  at  L.  198  c  230  J  86); 
Act  Febr.  3,  1881  (4  St.  at  L.  436 
c  1<  I  1);  Act  April  29,  1802  (2  St.  at 
L.  171  c  86  {  2);  Act  March  31,  1790 
(1  St.  at  Li.  124  c  15  i  1);  Banks  v. 
Manchester,  138  U.  S.  244,  9  SCt  36, 
32  L.  ed.   425. 

[a]  ■aiussB  sKoliudoa  of  aoazasl. 
deat  aUaaa — Since  1831,  and  until 
the  act  of  1891,  the  successive 
statutes  have  contained  an  express 
declaration  that  nothing  therein  con- 
tained should  be  construed  to  pro- 
hibit the  printing,  publication,  im- 
portation, or  sale  of  any  work 
composed  or  made  by  any  per- 
son not  a  citlsen  of  .the  United  States 
nor  resident  therein.  Act  Febr.  8, 
1831  (4  St  at  L.  436  o  16  I  8);  Act 
Julv  8.  1870  (16  St  at  L.  198  c  280 
{  103):  Rev.  St  i  4971. 

9.  Bong  V.  Alfred  S.  Campbell  Art 
Co.,  214  U.  S.  236.  29  SCt  628,  68  L. 
ed.  979,  16  AnnCas  1126  [aS  166  Fed. 
116,  88  CCA  676];  Harms  v.  Stem, 
229  Fed.  42,  49,  146  CCA  2;  Bentley 
v.  TlbbalB,  223  Fed.  247,  138  CCA 
489;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  1T6  Fed.  833,  100  CCA 
303  [mod  169  Fed.  833];  Fraser  v. 
Tack,  116  Fed.  286,  63  CCA  663; 
Tuengling  v.  Schlle,  12  Fed.  97,  20 
Blatcnf.  452;  Benn  v.  Leclercq.  3  F. 
Cas.  No.  1,808;  Bouclcault  v.  wood,  3 
F.  Cas.  No.  1,693,  2  Hiss.  84;  Carey  v. 
Collier,  6  F.  Cas.  No.  2,400;  Keene  v. 
Wheatley,  14  F.  Cas.  No.  7,644;  Shel- 
don V.  Houghton,  21  F.  Cas.  No. 
12,743.  5  Blatchf.  285;  Shook  v.  Ran- 
kin, 31  F.  Cas.  No.  12,804,  6  Bias. 
477;  Frohman  v.  Ferris,  238  III.  430, 
87  NE  327,  128  AmSR  135,  43  LRANS 
639  [aff  223  U.  S.  424,  32  SCt  263,  66 
L.  e<l.  492]. 

10.  See  statutory  provisions  supra, 
note  8. 

11.  Act  March  4,  1909  (86  St  at  L. 
1075  c  320  I  8). 

13.  Bouclcault  v.  Wood,  3  P.  Cas. 
No.  1,693,  2  Bias.  34;  Carey  v.  Collier, 
5  P.  Cas.  No.  2.400. 

[a]  aatttralttslioa  daolaratloa^— 
An  officer  of  the  British  navy,  travel- 
ing through  the  United  States,  and 
considering  himself  a  British  sub- 
ject, during  his  stay  Qled  a  dedara- 


United  States,  and  therefore  eC'uld  not  obtain  a 
copyright  so  long  as  that  right  was  limited  to  citi- 
zens or  residents."  But  since  the  removal  of  that 
restriction  no  reason  appears  why  a  state  may  not 
be  entitled  to  copyright  as  a  "proprietor,"  or  even 
as  an  "  author, ' '  under  the  provision  that  the  word 
"author"  shall  include  an  enq>loyer  in  the  case  of 
works  made  for  hire." 

[(  158]  b.  Konresident  Aliens.  This  restriction 
of  copyright  to  citizens  and  residents  of  the  United 
States  was  removed  by  the  amendatory  act  of  1891 
which  in  general  terms,  on  compliance  with  the  pro- 
visions of  the  statute,  gave  copyright  to  any  author, 
inventor,  designer,  or  proprietor  of  copyrightable 
subject  matter,  regardless  of  citizenship  or  resi- 
dence,'' but  subject  to  the  following  express  con- 
dition, namely:  "  That  this  act  shall  only  apply  to 
a  citizen  or  subject  of  a  foreign  state  or  nation  when 
such 'foreign  state  or  nation  permits  to  citizens  of 
the  United  States  of  America  the  benefit  of  copy- 
right on  substantially  the  same  basis  as  its  own 
citizens;  or  when  such  foreign  state  or  nation  is  a- 
party  to  an  international  agreement,  which  pro- 
vides for  reciprocity  in  the  granting  of  copyright, 
by  the  terms  of  which  agreement  the  United  States 
of  America  may,  at  its  pleasure,  become  a  party  to 
such  agreement.  The  existence  of  either  of  the 
conditions  aforesaid  shall  be  determined  by  the 
President  of  the   United   States  by  proclamation 

.tion  of  intention  to  become  a  citlsen. 
It  appear^  that  at  the  time  when 
trouble  with  Canada  seemed  immi- 
nent he  had  otCered  his  services  to 
the  province.  It  was  held  that  he 
was  not  a  resident  of  the  United 
States  within  the  meaning  of  the 
Copyright  Act  of  1831.  Carey  v.  Col- 
lier, 5  F.  Cas.  No.  2,400. 

18.    See  infra  |  167  et  seq. 

[a]  Vader  th*  aot  of  1900  (1) 
copyright  is  initiated  by  publication, 
with  notice  of  copyright,  in  the  case 
of  published,  works.  Aot  March  4, 
1909  (85  St  at  L.  1075  c  320  i  9). 
(2)  In  the  case  of  unpublished  works, 
copyright  is  Initiated  by  making  the 
specified  deposits  in  the  copyright 
office  with  claim  of  copyright.  Act 
March  4,  1909  (35  St  at  L.  1075  c  320 
i  11).     See  Infra  f  171  et  seq. 

14.    Bouclcault  V.  Wood,  8  F. 
No.  1,693.  8  Bisa  34. 

U.  Banks  v.  Msnchester,  128  U.  8. 
244.  9  SCt  36,  83  L.  ed.  425  [aff  23 
Fed.   143]. 

"The  State  cannot  properly  be 
called  a  citlsen  of  the  United  States 
or  a  resident  therein,  nor  could  it 
ever  be  in  a  condition  to  fall  within 
the  description  in  (  4952,  or  |  4954. 
The  copyright  claimed  to  have  been 
taken  out  Dy  Mr.  De  Witt  In  the 
present  case,  being  a  copyright  for 
the  State,'  is  to  be  regarded  as  if  it 
had  been  a  copyright  taken  out  In 
the  name  of  the  State.  Whether  the 
State  could  take  out  a  copyright  tor 
itself,  or  could  enjoy  the  benefit  of 
one  taken  out  by  an  Individual  for  it 
as  the  assignee  of  a  citlsen  of  the 
United  States  or  a  resident  therein, 
who  should  be  the  author  of  a  book, 
is  a  question  not  Involved  in  the 
present  case,  and  we  refrain  from 
considering  it  and  from  considering 
any  other  question  than  the  one 
above  indicated."  Banks  v.  Man- 
chester, 128  U.  S.  244,  263,  9  SCt  36, 
32  L.  ed.  426  [aff  23  Fed.  143]. 

18.  Act  March  4,  1909  (36  St  at  L. 
1075  c  320  {{  8,  62). 

17.  Act  March  8,  1891  (26  St  at 
L.  1106  c  665  (  1);  Bentley  v.  Tlb- 
bals,  223  Fed.  247,  138  CCA  489;  West 
Pub.  Co.  V.  Edward  Thompson  Co., 
176  Fed.  833/  835,  100  CCA  303  [mod 
169  Fed.  8SS];  Hervleu  v.  J.  S.  Ogll- 
vie  Pub.  Co.,  169  Fed.  978;  Harper  v. 
Donohue,  144  Fed.  491  [aff  146  Fed. 
1023  mem,  76  (XIA  678  mem];  Froh- 
man   V.    Ferris,    238    111.    430,    87    NK 
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made  from  time  to  time  as  the  puipoaes  of  this 
act  may  require.""  These  provisions  were  carried 
forward,  without  substantial  change,  into  the  Copy- 
right Act  of  1009,"  which  is  the  present  law. 
This  act  further  specially  provides  that  the  provi- 
sions as  to  devices  for  the  mechanical  reproduction 
•of  music  shall  not  include  the  works  of  a  foreign 
author  or  composer  unless  the  foreign  state  or 
nation  of  which  he  is  a  citizen  grants  like  rights  to 
citizens  of  the  United  States."*  Under  these 
statutes,  while  the  proclamation  of  the  president 
declaring  the  existence  of  the  reciprocal  conditions 


.827,  128  AmSR  185.  48  LRANS  639 
[afl  228  U.  S.  424,  32  SCt  288,  6t  L. 
ed.   498]. 

"The  proviBlon  that  books  of  for- 
eign authors  "heretofore'  published 
of  which  new  editions  shall  there- 
after appear  are  entitled  to  copy- 
rlKht  was  enacted  by  Act  March  8, 
1891,  c.  S6S,  26  Stat.  1110  (U.  8. 
Comp.  8t  1901,  p.  3417).  section  18 
of  which  extended  the  benefit  of  our 
•copyriarht  laws  upon  certain  condi- 
tions to  forelKners.  Prior  to  that 
act  no  foreign  author  or  assignee  of 
-a  foreisn  author  could  avail  of  our 
copyrifrnt  law.  YuenKUnar  v.  Schlle, 
12  Fed.  97,  20  Blatchf.  462;  Fraser  v. 
Yack,  lis  Fed.  I8B,  63  CCA  663." 
West  Pub.  Co.  V.  Eidward  Thompson' 
'Co.,  supra. 

IS.  Act  March  8,  1891  (16  St.  at 
Jj.  1106  c  666  I  18):  29  Ol>.  Atty.- 
G«n.  (Wickersham)  209;  Prohman  v. 
Perris,  288  111.  480.  87  NB  327,  128 
AmSB  186,  48' LRANS  689  [aft  228 
XT.  8.  424,  82  SCt  868,  66  L.  ed.  492]. 

[a]  Badpioot'^  oomMBplat«d<— ^he 
.statute  contemplates  a  reciprocity  of 
rights.  Bong  t.  Alfred  S.  Campbell 
Art  Co..  214  U.  S.  236,  29  SCt  628. 
63  L.  ed.  979,  16  AnnCks  1126. 

U.  Act  March  4,  1909  (36  St  at  U 
1075  c  820  f  8)  (which  reads  as  fol- 
lows: "Sec.  8.  That  the  author  or 
proprietor  of  any  work  made  the 
subject  of  copyright  by  this  Act,  or 
fall  executors,  administrators,  or  as- 
.«igns,  shall  have  copyright  for  such 
work  under  the  conditions  and  for 
the  terms  specified  in  this  Act: 
Provided,  however.  That  the  copy- 
right secured  by  this  Act  shall  ex- 
tend to  the  woric  of  an  author  or 
proprietor  who  is  a  cltisen  or  sub- 
.^ect  of  a  foreign  state  or  nation, 
only:  (a)  When  an  alien  author  or 
proprietor  shall  be  domiciled  within 
the  United  States  at  the  time  of  the 
ilrst  publication  of  his  work;  or  (b) 
When  the  foreign  state  or  nation  of 
which  such  author  or  proprietor  is  a 
■cltisen  or  sublect  grants,  either  by 
treaty,  convention,  agreement,  or  law, 
to  cltlsens  of  tlie  United  States  the 
benefit  of  copyright  on  substantially 
the  same  basis  as  to  its  own  citisens, 
4>r  copyright  protection  substantially 
■equal  to  the  protection  secured  to 
-such  foreign  author  under  this  Act 
or  by  treaty;  or  when  such  foreign 
state  or  nation  Is  a  party  to  an  in- 
ternational agreement  which  pro- 
vides for  reciprocity  In  the  granting 
of  copyright,  i^  the  terms  of  whlcn 
agreement  the  United  States  may,  at 
its  pleasure,  become  a  party  thereto. 
The  existence  of  the  reciprocal  con- 
ditions aforesaid  shall  be  determined 
by  the  President  of  the  United 
States,  by  proclamation  made  from 
time  to  time,  as  the  purposes  of  this 
Act  may  require");  Bentley  v.  Tlb- 
bals.    223   Fed.    247,    138   <7CA  489. 

aO.  Act  March  4,  1909  (85  St  at 
L..   1076  c  820   i   1(e)). 

(a]  Bole  appllsd.— "With  refer- 
ence to  the  fourth  question,  It  Is 
clear  that  the  right  specified  In  the 
proviso  to  section  1  (e>  could  not  be 
.acquired  by  any  German  cltisen  prior 
to  September  9,  1910.  The  reclpro- 
■cal  condition  therein  provided  was  a 
necessary  prerequisite  to  the  acquir- 
ing of  th6  right  mentioned.  Pre- 
vious to  that  date  the  condition  of 
the  German  cltisen,  in  so  far  as  that 


particular  right  was  concern^, 
precisely  the  same  as  if  the  act  did 
not  exist"    89  Op.  Att7.<Oen.  (Fowl- 
er) 64,  72. 

SI.  28  Op.  Atty.-Oen.  (Wicker- 
sham) 212. 

[a]  Bvls  amftlti. — "Germany  hav- 
ing complied  with  one  or  more  of  Uie 
conditions  iet  forth  in  section  8,  sub- 
section (b),  on  or  before  July  1,  1909, 
at  any  time  thereafter  and  Independ- 
ent of  the  President's  proclamation, 
a  German  cltisen  could  acquire  the 
rights  declared  by  the  act  of  March 
8,  1909,  by  a  compliance  with  Its 
terms.  It  la  true  that,  in  the  ab- 
sence of  the  President  8  proclama- 
tion, he  could  not  obtain  a  registra- 
tion of  his  claim  to  copyright;  but 
under  this  statute  registration  is  not 
a  necessary  prerequisite  to  the  ex- 
istence of  the  rights  and  privileges 
of  copyright  as  they  are  vested  Dy 
a  oompllanca  with  the  oondltions  of 
the  statute  by  the  author  or  com- 
poser." 28  Op.  Atty.-Oen.  (Fowler) 
64,   70. 

SX  28  Op.  Atty.-Oen.  (Wicker- 
sham) 222;  19  Op.  Atty.-Oen.  (!\>wl- 
er)  64. 

SS.  Cnutppell  V.  Fields,  810  Fed. 
864,  127  CCA  448:  28  Op.  Atty.-Oen. 
(Wickersham)  122. 

at.  Bong  V.  Alfred  8.  Campbell 
Art  Co.,  214  U.  S.  286,  19  SCt  628. 
58  L.  ed.  979,  16  AnnCas  1126  [afC 
166  Fed.  116.  88  CCA  576];  28  Op. 
Atty.-Oen.    (Wickersham)   222. 

(a]  Bale  MntMU-"It  Is  next  con- 
tended that  Hemandes,  as  a  subject 
of  Peru,  was  entitled  to  a  statutory 
copyright  In  his  own  right,  because, 
as  it  is  further  contended.  Peru  be- 
longs to  the  Montevideo  International 
Union.  This  contention  is  based  on 
the  words  of  I  IS,  [26  SUt.  at  L.. 
1110],  which  gives  the  right  of  copy- 
right to  a  cltisen  or  subject  of  a 
foreign  state  or  nation  when  such 
state  or  nation  'Is  a  party  to  an  In- 
ternational agreement  which  pro- 
vides for  reciprocity  in  the  granting 
of  copyright,  by  the  terms  of  which 
agreement  the  United  States  of 
America  may,  at  Its  plecuiure,  become 
a  party  to  such  agreement'  If  this 
were  all  there  were  in  the  statute, 
the  contention  of  the  plaintiff  might 
have  some  foundation.  The  statute, 
however,  provides  that  the  existence 
of  such  condition  'shall  be  deter- 
mined by  the  President  of  the  United 
States  by  proclamation,  made  from 
time  to  time,  as  the  purposes'  of  the 
'act  may  require.'  It  is  insisted, 
however,  that  this  provision  is  di- 
rectory and  a  right  la  conferred  In- 
dependent of  the  action  of  the  Presi- 
dent, his  proclamation  being  only  a 
convenient  mode  of  proving  the  nict 
We  cannot  concur  in  this  view,  nor 
do  the  cases  cited  by  plaintiff  sus- 
tain It  ...  It  is  admitted  that  the 
decision  of  the  State  Department  is 
adverse  to  the  contention,  and.  It  is 
asserted  by  the  defendant  and  not 
denied  by  plaintiff,  that  the  Librarian 
of  Congress  has  always  construed  the 
statutes  as  denying  to  citisens  of 
Peru  copyright  protection.  We  think, 
besides,  the  statute  Is  clear  and 
makes  the  President's  proclamation 
a  condition  of  the  right  And  there 
was  reason  for  it.  The  statute  con- 
templated a  reciprocity  of  rights,  and 
what  officer  is  better  able   to  deter- 


speeified  does  not  create  the  right  of  nonresident 
slien  authors  to  «goy  the  privileg^es  of  the  copy- 
right laws,*^  but  is  <mly  the  evidence  of  the  cona- 
tions under  which  those  rights  and  pftvileges  may 
be  exercised,"  yet  it  is  the  eonelnsive  and  only  evi- 
dence admissible  on  that  point,**  and  sneh  proelams- 
tion  is'  {t  necessary  condition  precedent  to  the  exer- 
cise of  any  rights  under  the  copyright  law  by  a 
nonresident  alien,**  including  the  right  of  control- 
ling the  parts  of  instruments  serving  to  reproduce 
mechanically  a  musical  work.**  A  forngn  author 
•  or  proprietor,  not  domiciled  within  the  United  States 

mine  the  conditions  upon  which  they 
might  depend  than  tne  Presidentr 
Bong  V.  Alfred  8.  Campbell  Art  (>>. 
214  U.  S.  286,  147,  248,  89  SCt  (It, 
68  L.  ed.  979,  16  AnnCas  1126. 

S6.    19  Op.  Att7.-<3en.  (Fowler)  (4. 

[aj  Vxoeuanatfg*  ■•  to  Mfihsiiiosl 
avsfoal  xlglits^— "Doe*  the  provision 
at  the  end  of  section  8.  requiring  the 
President  to  determine  tbe  "recipro- 
cal conditions  aforesaid,'  by  procla- 
mation, apply  to  the  restriction  upon 
aliens  contained  In  section  1  (e)? 
This  presents  another  of  the  manr 
difflcult  questions  of  construction 
which  have  arisen  In  the  enforce- 
ment of  this  act.  It  must  be  con- 
ceded that  this  provision  is  remote 
from  section  1  (e),  that  it  relates  di- 
rectly to  the  preceding  provisions  is 
section  8  and  that  It  contains  nothlnf 
which  necessarily  requires  Its  ex- 
tension to  the  condition  expressed  in 
section  1  (e).  However,  here,  as  in 
every  question  of  statutory  constmc- 
tion.  it  is  necessary  to  consider  all 
parts  of  the  act  relating  to  the  sub- 
ject under  consideration,  and  to  de- 
termine therefrom  as  nearly  as  pos- 
sible the  leglelatlve  Intent  That 
there  Is  a  close  relationship  In  the 
subject  matter  of  section  1  (e)  and 
of  the  proviso  to  section  8,  Is  ap- 
parent The  latter  relates  to  the 
conditions  upon  which  an  alien  may 
acquire  the  general  prlvllegea  under 
the  act,  while  the  former  specifies  a 
particular  condition  upon  which  u 
alien  may  acquire  the  right  of  con- 
trolling the  parts  of  InBtrumenti 
serving  to  reproduce  mechanically  t 
musical  work.  This  condition  is  In 
a  way  dependent  upon  the  conditions 
set  forth  in  section  8.  inavnuch  as  It 
mav  be  complied  with,  and  yet  the 
right  to  control  the  parts  of  the  in- 
struments mentioned  conid  not  be 
acquired  unless  some  one  of  the  con- 
ditions prescribed  In  the  latter  sec- 
tion is  also  met;  that  la.  the  coe- 
dltlon  relating  to  this  p«rtlcular  mat- 
ter is  added  to  those  set  forth  In 
section  8.  It  is  reciprocal  In  Its  na- 
ture, just  as  those  In  class  (b>  of 
section  8  are  reciprocal.  E^ve^y  rea- 
son which  prompted  the  Insertion  of 
the  clause  in  section  8  relating  t« 
the  proclamation  by  the  President 
applies  equally  to  the  proviso  In  sec- 
tion 1  (e).  Without  the  specification 
of  some  method  by  which  It  may  be 
determined  whether  the  laws  of  a 
foreign    country    comply    with    this 

ftartlcular  condition,  the  general  pub- 
ic could  possess  no  adequate  knowl- 
edge as  to  whether  a  copyright  of  a 
musical  composition  carried  with  it 
the  protection  of  the  right  declared 
therein,  and  the  proof  of  such  riftht 
iiT  actions  for  Infringement  would 
often  be  uncertain  and  difflcult  to 
obtain.  There  can  be  but  little  doubt 
that  Congress  intended  that  the  re- 
quirement that  the  existence  of  'the 
reciprocal  conditions  aforesaid'  shall 
be  determined  by  the  President  of 
the  United  States,  should  apply  to 
the  reciprocal  requirements  specified 
in  section  1  (e),  and  that  it  was  not 
there  expressed  because  it  was.  as- 
sumed that  the  language  of  the  con- 
cluding clause  of  section  8  Implied 
that  all  reciprocal  conditions  upon 
which  the  right  of  foreign  authors 
or  composers  depend,  should  be  de- 
termined    and     proclaimed     by    tbe 
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at  the  time  of  the  first  pablication  of  his  work,  is 
not  entitled  to  the  benefits  conferred  by  the  Copy- 
right Act  of  March  4, 1909,  until  after  the  president 
has  issued  a  new  proclamation  declaring  the  exist- 
ence of  the  reciprocal  conditions  set  forth  in  that 
act;  a  previous  proclamation  under  the  act  of 
March  3, 1891,  is  not  sufficient.'"  Presidential  procla- 
mations, however,  may  be  retroketive  in  terms  and 
effect;'^  and  an  action  for  infringement  committed 


b^ore  issuance  of  the  presidential  proclamation  may 
be  maintained  after  such  proclamation  has  been 
made,^  provided,  however,  the  proclamation  recites 
that  the  reciprocal  conditions  had  been  met  at  some- 
date  prior  to  the  date  of  the  proclamation;  other- 
wise the  proclamation  speaks  only  from  its  date.**' 
The  date  when  the  reciprocal  condition  was  actually 
met  by  the  laws  of  any  foreign  state  or  nation  is. 
the  one  which  should  be  inserted  in  the  proclama- 


Prcsldent  I  hold,  therefore,  that  It 
Is  the  duty  of  the  President  to  de- 
termine and,  proclaim  what  foreign 
countries  grant  to  the  citizens  of  the 
United  States  rights  similar  to  those 
specified  in  the  provisions  of  sec- 
tion 1  (e)."  ii  Op.  Atty.-Qen. 
(Fowler)   64.  68. 

ae.    28     Op.     Atty.-Gen.     (Wicker- 
s-bam)   222. 

~Ia]  BeaaoB  for  nils< — "The  ques- 
tion is  whether,  if  publication  as  to 
certain  foreign  countries  was,  before 
the  passage  of  the  act  of  1909,  made 
by  the  President,  as  required  by  the 
act  of  1891,  It  Is  necessary  for  an- 
other publication  to  be  made  under 
said  latter  act  before  the  bencflts 
conferred  thereby  can  be  enjoyed  by 
an  author  or  proprietor  who  is  a 
citizen  of  a  foreign  state  or  nation, 
and  who  was  not  domiciled  within 
the  United  States  at  the  time  of  the 
first  publication  of  his  work.  The  act 
of  1909  not  only  embraced  all,  or  sub- 
stantially all,  the  principal  features 
of  the  prevlpua  copyright  laws,  but 
it  adds  several  material  provisions 
thereto.  For  illustration,  in  para- 
graph (e)  of  the  first  section  there 
are  found  provisions  with  reference 
to  the  reproduction  of  music  upon 
mechanical  instruments,  etc.,  which 
nowhere  appear  In  the  previous  laws. 
.  .  .  Since,  therefore,  material  and 
important  provisions  have,  by  this 
act.  been  added  to  the  copyright 
laws,  and  all  of  the  old  provisions 
which  remain  in  force  are  embraced 
therein,  and  since  all  rights  and  priv- 
ileges which  may  now  be  enjoyed 
under  the  copyright  laws  must  be 
secured  under  the  provisions  of  this 
act  and  not  of  any  former  laws,  it  is 
fair  to  presume  that,  when  Congress 
provided  by  express  terms  that  the 
eziatence  of  certain  conditions  should 
be  determined  and  proclamation 
thereof  made  by  the  President  before 
foreign  authors  or  proprietors  can 
enjoy  the  privileges  of  a  copyright 
secured  by  this  act,  a  determination 
and  proclamation  under  this  act  was 
contemplated,  and  that  a  previous 
proclamation  under  a  former  act  Is 
not  sufficient.  This  conclusion  Is 
further  strengthened  by  the  fact  that 
there  is  a  material  difference  in  the 
requirements  of  the  present  law  and 
that  of  1891.  By  that  act  the  con- 
ditions under  which  a  foreign  citizen 
or  subject  might  procure  the  rights 
and  privileges  of  the  copyright  law 
were  that  the  foreign  state  or  nation 
of  which  he  was  a  citizen  or  subject 
permit  to  dtliens  of  the  United 
States  the  benefit  of  copyright  on 
substantially  the  same  basis  as  Its 
own  citizens  or  subjects,  or  that  such 
foreign  state  or  nation  be  a  party  to 
an  international  agreement  which 
provides  for  reciprooTty  in  the  matter 
of  copyright,  by  the  terms  of  which 
agreement  the  United  States,  at  its 
pleasure,  might  become  a  party 
thereto;  while  in  the  last  act,  to 
these  conditions  is  added  the  further 
one  in  the  alternative,  that  such  for- 
eign country  afford  to  citizens  of  the 
United  States  copyright  protection 
substantially  equal  to  the  protection 
secured  to  the  foreign  author  under 
this  act,  or  by  treaty;  and,  as  above 
shown,  with  reference  to  the  repro- 
duction of  music  by  mechanical  in- 
struments, rights  similar  to  those 
given  by  this  act  must  be  granted  to 
citizens  of  the  United  States.  And, 
since  this  last-mentioned  condition 
was  not  in  the  previous  laws,  a  proc- 
lamation thereunder  by  the  President 
cam  be  no  evidence  that  it  Is  com- 


filied  with  by  a  foreign  state  or  na- 
lon,  I  am  of  the  opinion,  therefore, 
that  It  was  contemplated  by  Con- 
gress that  a  new  Inquiry  should  be 
made  by  the  President  with,  refer- 
ence to  the  status  of  American  au- 
thors and  proprietors  under  the 
copyright  laws  of  foreign  countries, 
and  that  publication  of  such  finding 
should  be  made  in  order  to  entitle 
foreign  authors  and  proprietors  to 
the  advantages  of  the  copyright  laws 
of  this  country."  28  Op.  Atty.-Oen. 
fWickersham)  222,  224,  22S. 

37.  28  Op.  Atty.-Oen.  (Wiok^r- 
sham)  222;  29  Op.  Atty.-Qen.  (Fowl- 
er) 64,    70  [foll28  0p.  Atty.-Qen.  222]. 

[a]  ■— oa  for  xalm. — "It  will  be 
observed  that  the  determination  of 
the  specified  conditions  of  the  for- 
eign laws  and  the  proclamation  of 
the  President  made  with  reference 
thereto  does  not  create  the  right  of 
foreign  authors  and  proprietors  to 
enjoy  the  rights  and  privileges  of 
our  copyright  laws,  but  that  such 
proclamation  is  only  the  evidence  of 
the  existence  of  the  conditions  under 
which  those  rights  and  privileges 
may  be  exercised.  It  Is  true  that 
the  absence  of  suoh  proclamation  is 
conclusive  evidence  that  such  rights 
do  not  exist,  while,  on  the  other 
hand,  the  proclamation  Is  conclusive 
evidence  that  they  do  exist;  but. 
nevertheless,  the  proclamation  is  not 
a  condition  precedent  to  the  exist- 
ence of  the  rights  themselves.  There- 
fore, there  is  no  reason  why  such 
proclamation  may  not  be  retroactive 
in  its  effect;  and,  consequently,  if  a 
proclamation  were  made  showing  the 
determination  of  fact  by  the  Presi- 
dent that  eithv  of  the  conditions  re- 
quired in  the  statute  have  been  com- 
plied with  since  a  specified  date,  such 
proclamation  would  be  conclusive 
evidence  of  that  fact,  and  the  citi- 
zens or  subjects  of  such  country 
would  be  entitled  to  avail  themselves 
of  our  copyright  laws  from  the  date 
mentioned  in  the  proclamation.  It 
was  unquestionably  recognized  by 
Congress  that  it  would  require  some 
time  for  the  President  to  make  the 
proper  investigation  and  to  publish 
a  proclamation  of  the  conditions 
found:  and  it  can  not  be  believed 
that  (Jongress  Intended  to  deprive  the 
citizens  or  subjects  of  a  forelEm  state 
or  nation,  which  had  compiled  with 
the  provisions  of  the  statute,  of  the 
privileges  of  the  American  copyright 
laws  while  such  investigation  was 
pending."  28  Op.  Atty.-Gen.  (Wicker- 
sham)   222,   226. 

38.  29  Op.  Atty.-Gen.  (Fowler)  64. 
[a]    BaaaoB    for    nile<^"An     im- 

IK>rtant  question,  however,  is  whether, 
after  the  issuance  of  the  proclama- 
tion on  April  9,  1910,  he  acquired  any 
remedy  for  an  Infringement  upon  his 
copyright  between  the  dates  men- 
tioned. As  above  said,  there  can  be 
no  doubt  that  prior  to  the  proclama- 
tion no  action  could  be  maintained 
for  an  infringement,  because  of  the 
absence  of  the  essential  evidence  to 
sustain  such  action.  But  it  does  not 
follow  that  when  the  evidence  be- 
<^me  available  it  could  not  be  used 
to  maintain  an  action  brought  -  to 
enforce  a  right  which  had  previously 
existed.  For  illustration,  ft  is  a  fa- 
miliar law  that  a  deed,  though  inad- 
missible for  the  want  of  registration, 
may  yet  be  registered  and  introduced 
as  evidence  to  sustain  an  action 
brought  before  its  registration.  A 
more  difficult  question,  however,  Is 
whether  an  infringer  would  have  an 
equitable    defense    to    an   action    for 


infringement  between  the  dates  men- 
tioned, on  the  ground  that  he  did  not 
possess  at  the  time  of  the  infringe- 
ment any  legitimate  notice  of  the- 
existence  of  the  copyright.  Section 
9  of  the  act  requires  that  notice  shall 
be  affixed  to  each  copv  of  the  work 
or  composition  published,  and  pre- 
scribes precisely  the  character  of 
such  notice.  The  existence  of  this 
notice  upon  each  copy  certainly  In- 
forms every  person  examining  the 
same  that  the  author  or  composer 
claims  a  right  to  a  copyright  therein, 
which  embraces  the  claim  that  the 
country  of  which  he  Is  a  citizen  has 
complied  with  one  or  more  of  the 
reciprocal  conditions  specifled  in  th* 
law.  Therefore,  after  such  claim  Is 
made  and  notice  thereof  is  given.  It 
is  not  inequitable  that  anyone  who 
.shall  undertake  thereafter  to  infringe 
upon  the  rights  of  such  author  or- 
composer,  shall  be  required  to  do  so 
at  his  own  risk.  It  is  practically 
Impossible  for  the  President  to  be 
informed  whether  the  conditions  re- 
quired by  the  act  have  been  com- 
plied with'  on  the  very  day  upon 
which  the  compliance  is  had.  It. 
must  require  sonra  time,  and  often 
a  considerable  time,  for  the  Infor- 
mation to  be  transmitted  through 
the  proper  channels  and  for  the  proc- 
lamation relating  thereto  to  be  pre- 
pared and  published.  Hence,  when 
a  copyright  is  claimed  by  an  alien 
author  or  compsaer'ln  strict  accord 
with  the  provisions  of  the  statute, 
everyone  must  be  aware  of  the  fact, 
that  the  absence  of  the  proclamation 
is  not  conclusive  evidence  that  the 
reciprocal  conditions  have  net  been 
complied  with  by  the  country  of  such 
alien,  and  any  infringement  in  the' 
meantime  is  made  subject  to  th» 
knowledge  that  the  President  may. 
determine  by  proclamation  there- 
after issued  that  compliance  waa- 
had  prior  to  the  infringement.  1  am 
of  the  opinion,  therefore,  that  If  a 
German  citizen  strictly  complied 
with  the  provisions  of  the  act  at  any 
time  between  July  1,  1909,  and  April 
9,  1910,  he  Is  not  only  vested  with  a. 
copyright  in  his  work  or  composition, 
but  that  he  may  maintain  an  action 
for  any  infringement  which  occurred 
between  said  dates."  29  Op.  Atty.- 
Gen.   (Fowler)  64,  70. 

as.     29  Op.  Atty.-Oen.  (Fowler)  64. 

[a]  ninstratloBa  »f  rote. — (1)  A. 
German  citizen  who  has  strictly  com- 
plied with  the  provisions  of  the 
Copyright  Act  at  any  time  between 
July  1,  1909,  the  date  on  which  the 
law  became  effective,  and  April  9, 
1910,  the  date  of  the  proclamation 
of  the  president  declaring  that  the 
citizens  of  Germany  were  entitled  to 
the  general  privileges  of  that  act,  is 
not  only  vested  wfth  a  copyright  in 
his  work  or  composition,  but  he  may 
also  maintain  an  action  for  any  In- 
fringement which  occurred  between 
said  dates.  29  Op.  Atty.-Gen.  (Fowl- 
er) 64.  (2)  "With  reference  to  an 
infringement  of  the  particular  right, 
specified  in  the  proviso  of  section 
1  (e)  between  September  9,  1910,  and- 
December  8,  1910.  the  same  prin- 
ciple must  apply;  but  it  will  be  ob- 
served that  the  proclamation  of  the 
President  does  not  recite  that  this 
condition  had  been  met  prior  to  the 
date  of  the  proclamation;  and  there- 
fore the  proclamation  would  not 
afford  evidence  sufficient  for  the 
maintenance  of  an  action  for  In- 
fringement between  said  dates.  It. 
Is  apparent,  therefore,  that  when  a 
proclamation  is  issued  by  the  Presi- 
dent,   the   precise  date   upon   which 
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tion.*"  Xmnerons  proclamations  establishing  re- 
«iprooal  copyright  relations  between  the.  United 
States  and  varions  foreign  nations  have  been  made 
from  time  to  time.*^  Such  proclamations  continue 
in  force  until  withdrawn  by  new  proclamations,  not- 
withstanding changes  in  the  law  of  the  foreign 
countries  to  which  such  proclamations  relate.**  The 
act  of  1891  frequently  has  been  termed  the  "Inter- 
national Copyright  Act,"  but  this  is  a  misnomer; 
the  act  in  no  Inrue  sense  provided  for  an  interna- 
tional copyright.  The  copyright  which^  in  con- 
formity with  itfj  provisions,  a  citizen  may  obtain 
in  a  foreign  country,  or  which  a  nonresident  alien 
may  obtain  in  this  country,  is  strictly  national  and 
limited  to  the  territorial  limits  of  the  sovereignty 
which  grants  it.  Separate  and  independent,  copy- 
rights must  be  obtained  in  the  several  countries,  in 
accordance  with  their  respective  laws.  Merely  the 
privilege  of  obtaining  such  eop3rrights  is  secured. 
International  copyright  in  any  real  sense  means  more 
than  this.** 

[i  159]  c.  Besidents  of  Hawaii,  Porto  Bico,  and 
Philippine  Islands.  The  application  of  the  copyright 
laws  to  the  outlying  territorial  possessions  of  the 
United  States,  particularly  the  Philippine  Islands, 
may  admit  of  some  question,  except  so  far  as  the 
law  has  been  expressly  extended  to  them."*  But 
aside  from  this,  all  such  territorial  possessions  forth- 
with on  acquisition  by  the  United  States .  ceased  to 
be  foreign  states  or  nations,  and  as  both  the  act 
of  1891  and  the  act  of  1909  extend  the  privilege 
of  copyright  to  all  persons  irrespective  of  nation- 
ality, except  "a  citizen  or  subject  of  a  foreign  state 
or  nation"  which  does  not  grant  reciprocal  privi- 
l^es  to  citizens  of -the  United  States,     the  inhabi- 


tants of  such  territorial  possessions  are  entitled  to 
avail  themselves  of  the  privileges  of  the  eopyriglit 
laws  of  the  United  States,  and  to  receive  protection 
thereunder,  at  least  within  the  states  of  the  tTnion.** 

[(  160]  d.  Assigna.  Prior  to  the  act  of  1891 
extending  the  privilege  of  copyright  to  aliens  under 
conditions  securing  reciprocity,  the  assignee  of  a 
nonresident  alien,  although  himself  a  citizen  of  the 
United  States,  could  obtain  no  valid  copyright  by 
compliance  with  the  requirements  of  the  statutes 
for  obtaining  their  protection,"  because  his  assignor 
had  no  right  to  assig^.**  For  a  like  reason,  even 
since  tiie  act  of  1891,  a  citizen  of  a  foreign  country 
with  which  copyright  relations  have  not  been  estab- 
lished by  proclamation  of  the  president  cannot  con- 
vey to  an  assignee  the  right  to  obtain  a  copyright,* 
and  this  is  true,  although  such  assignee  is  a  citizen 
of  the  United  States,'"  or  of  a  country  with  which 
international  copyright  relations  have  been  estab- 
lished.** But  an  assignee  of  a  citizen  of  a  country 
with  which  copyright  relations  have  been  established 
by  proclamation**  is  entitled  to  obtain  a  copyright.*' 

[f  161]  2.  Under  English  Btatntes.  In  England 
the  statute  of  1911  makes  a  distinction  between 
published  and  unpublished  works  with  regard  to 
the  citizenship  and  residence  of  the  author.  In  the 
case  of  published  works,  copyright  subsists  and  be- 
longs to  the'  author,  provided  only  the  work  was 
"first  published  within  such  parts  of  His  Majesty's 
dominions"  to  which  the  act  extends,**  and  subject 
to  this  condition  a  nonresident  alien  author  is  en- 
titled to  a  copyright  under  this  statute.**  In  the 
case  of  unpublished  works,  copyright  subsists  only 
if  "the  author  was  at  the  date  of  the  making  of  the 
work  a  British  subject  or  resident  within  such  parts 


the  forelgm  country  brought  itself 
within  the  conditions  of  the  act 
should  be  stated."  29  Op.  Atty.-Oen. 
(Fowler)  64,  71. 

30,  29  Op.  Atty.-Gen.  (Wicker- 
sham)  209,  210;  29  Op.  Atty.-Oen. 
(Fowler)  64. 

■  "The  date  when  the  reciprocal 
condition  was  actually  met  by  the 
laws  of  Cuba  la  the  one  which  should 
be  inserted  in  the  proclamation.  (See 
my  letter  to  you  of  May  8,  1911,  29 
(Opinions  64.)  From  the  information 
contained  in  the  letters  traflsmltted 
to  me.  It  does  not  afflrmatively  ap- 
pear that  this  reciprocal  condition 
existed  prior  to  May  29,  1911.  This 
is  the  date,  then,  to  appear  in  the 
proclamation,  unless  you  have  or  can 
obtain  information  showing  that 
such  condition  actually  existed  at 
an  earlier  day,  in  which  event  such 
earlier  date  is  the  one  to  be  stated 
in  the  proclamation."  29  Op.  Atty.- 
Gen.    (Wtckersham)   209,   210. 

31.  [a]  Presidential  eopyilglit 
proolaanaUoBa  have  been  Issued  se- 
curing copyright  privileges  in  the 
United  States  to  the  citizens  or  sub- 
jects of  the  following  countries: 
Austria,  Belgium,  Chile,  China.  Costa 
Rica,  Cuba,  Denmark,  France,  Ger- 
many, Great  Britain  and  her  posses- 
sions, Guatemala.  Honduras,  Hun- 
gary, Italy,  Japan,  Luxemburg.  Mex- 
ico, Netherlands  (Holland)  and  pos- 
sessions, Nicaragua,  Norway,  Portu- 
gal, Salvador,  Spain.  Sweden,  Switz- 
erland, and  Tunis.    See  infra  ;  464. 

39.  Chappell  V.  Fields,  210  Fed. 
864.  127  CCk  448. 

[a1  Bnla  appUsd  to  Britlah  OapT- 
right  Aot  of  1011^— "April  9.  1910, 
President  Taft  Issued  a  proclamation 
stating  that  cltixens  of  Great  Brit- 
ain are  entitled  to  the  benefit  of  our 
copyright  law,  with  an  exception  not 
material  in  this  case.  This  procla- 
mation is  conclusive  evidence  of  the 
fact  that  Great  Britain  at  that  date 
gave  our  cltlsens  the  benefit  of  her 
copyright  laws  on  substantially  the 


same  basis  as  to  her  own  cltlsens, 
and  the  courts  have  no  right  to  re- 
view it.  Since  that  time  Great  Brit- 
ain has  made  changes  In  her  own 
law  which  the  defendants  say  result 
In  a  denial  to  our  cilisens  of  subr 
stantlally  the  same  rights  as  her 
own  cltlsens  enjoy,  and  Insist  that 
the  court  should  determine  this 
question  and  act  accordingly.  Con- 
gress, in  our  opinion,  has  confided 
the  whole  subject  to  the  Kzecutlve 
exclusively.      The    President    Is    re- 

?uired,  by  proclamation,  to  determine 
rom  time  to  time,  as  the  purposes  of 
the  act  may  require,  the  existence 
of  these  reciprocal  /:dnditlons.  As 
no  proclamation  has  been  made  since 
that  of  April  9,  1910,  we  are  bound 
to  presume  that  In  the  opinion  of 
the  Executive  these  conditions  do 
still  exist."  CThappell  v.  Fields,  210 
Fed.  864,  866,  127  CCA  448. 
aa     See  Infra  t  46S. 

34.  See  supra  ft   72-76. 

35.  See  supra  {  IBS. 

38.  2S  Op.  Atty.-Gen.  (Moody)  179 
(overr  on  this  point  22  Op.  Atty.-(}en. 
(Griggs)  2681. 

37.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303  (mod  169  Fed.  8331:  Fraser  v. 
Yack,  116  Fed.  285.  63  CCA  663; 
Yuengllng  v.  Schile.  12  Fed.  97.  20 
Blatchf.  462:  Keene  v.  Wheatley,  14 
F.  Cas.  No.  7,644. 

[al  Statute  oonatnistU— Congress, 
in  the  revision  of  the  Copyright  Act 
of  1870,  did  not  Intend  any  reversal 
or  change  of  its  inflexible  policy, 
ever  since  the  act  of  1790,  of  protect- 
ing only  native  or  resident  authors 
and  artists,  and  that  the  word  "pro- 
prietor," In  f  86  of  the  act  of  1870, 
and  in  J  4962  of  the  Revised  Statutes, 
must  be  construed  in  the  limited 
and  restricted  sense  In  which  It  has 
been  used  In  every  act  from  that  of 
1790  downward,  namely,  as  the  legal 
representative  of  a  right  derived 
from  a  native  resident  author  or  ar- 
tist.    Yuengllng  v.  Schile,  12  Fed.  97, 


20  Blatchf.  462. 

38.     See  supra  (   154. 

38.  Bong  v.  Alfred  3.  (^tnpl>ell 
Art  Co..  214  V.  a.  216,  29  SCn  628,  S3 
L.  ed.  979.  16  AnnCas  1128  [aft  16S 
Fed.  116,  83  CCA  6761. 

"It  has  been  held  that  when  a 
person  is  the  author  or  proprietor  of 
a  painting,  and  has  the  right  under 
•our  statute  to  secure  a  copyrigrht  on 
the  same,  he  may  separate  the  two. 
selling  the  right  to  take  out  a  copy- 
right to  one  person,  while  he  him- 
self retains  the  original  painting,  or 
sells  it,  without  copyright  privileges. 
to  another  person.  We  know  of  no 
authority  which  holds  that  when  a 
person  is  the  author  or  owner  of  a 
painting,  but  has  no  right  under  onr 
statutes  to  secure  a  copyright  here. 
he  may  nevertheless,  while  retaining 
the  painting,  convey  to  some  one  else 
what  he  does  not  own  himself,  vis., 
the  right  to  take  out  copyright.  In 
the  absence  of  controlling  authority 
we  are  unwilling  so  to  hold,  believ- 
ing that  BMcb  a  construction  would 
be  judicial  legislation  defea.tlnf  the 
very  object  which  Congress,  by  the 
thirteenth  section  above  cited,  sought 
to  obtain."  Bong  v.  Alfred  S.  Camp- 
bell Art  Co.,  166  Fed,  116.  83  (XTA 
676  [air  214  U.  S.  236.  29  SCt  628.  51 
L.  ed.   979.  16  AnnCas  11261. 

40.  Bong  V.  Alfred  S.  Campbell 
Art  Co.,  214  U.  S,  236,  29  SCt  6Z8. 
63  L..  ed.  979,   16  AnnCas  1126. 

41.  Bong  V.  Alfred  S.  Campbell 
Art  Co.,  156  Fed.  116.  83  (X}A  576 
[afC  214  U.  S.  236,  29  SCt  628,  61  L. 
ed.  979.  16  AnnCas  11261- 

49.  Tor  Uat  of  sndi  ooaatxisa  see 
supra  !   158  note  81. 

43.  American  Tobacco  Co.  t. 
Werckmelster,  207  V.  S.  284.  28  SCT 
72.  62  L..  ed.  208,  12  AnnCas  S9S: 
Werckmelster  v.  Pierce,  etc.,  Mf(r. 
Co.,  63  Fed.  445  [rev  72  Fed.  64.  II 
CCA  4311;  Werckmelster  v.  American 
Llth.  Co.,   142  Fed.   827. 

44.  St.  1  &  2  Geo.  V  c  46  (  1  (1). 
46.    See  Infra  {  221. 


For  later  oases,  davwlopmeats  and  ohaaves  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  His  Majesty's  dominions  as  aforesaid."**  -Until 
this  statute  'was  enacted,  it  was  still  doubtful  and 
unsettled  -whether  or  not  an  author  must  be  a 
British  subject,  or  a  resident  within  the  British 
dominions  at  the  time  of  publication  in  order  to  be 
entitled  to  copyright  under  the  general  copyright 
statutes.*^  The  cases  are  confused  and  conflicting; 
some  of  them  arose  under  the  statute  of  Anne  and 
some  under  that  of-  Victoria,  but  there  is  no  sound 
ground  for  distinction  based  on  the  wording  of 
the  statutes.  The  weight  of  authority  supports  the 
view  that  a  nonresident  foreigner  could  not  acquire 
copyright  under  the  general  copyright  law,**  al- 
though there  is  strong  authority  to  the  contrary,*" 
and  copyright  relations  were  established  with  the 


United  States  on  the  basis  of  the  latter  yiew."" 
Under  the  view  that  a  nonresident  foreigner,  al- 
though first  publishing  in  England,  was  not  enti- 
tled to  copyright,  a  British  subject  to  whom  such 
work  was  assigned  likewise  could  obtain  no  copy- 
right,'^ the  rule  being  the  same  in  this  respect  as 
under  the  American  statute."^  Under  the  other  view, 
a  British  assignee  of  a  nonresident  foreigner  ac- 
quired copyright  by  first  publication  within  the 
British  dominions.^  Subjects,  whether  resident  or 
nonresident  at  the  time  of  publication,  were  enti- 
tled to  copyright;"  and  mere  temporary  residence, 
in  the  case  of  a  foreigner,  was  sufficient  to  support 
the  eopyright."  Under  the  international  copyright 
acts,   provision   has   been   made   for   securing   the 


46.  St.  1  ft  2  Geo.  V  c  46  f  1  (1). 
See  also  Infra  i  222. 

"In  the  caae  of  a  work  first  pub- 
lished In  such  dominions,  therefore, 
no  distinction  Is  made  In  the  right 
to  copyright  between  a  British  and  a 
foreitrn  author,  nor  in  the  case  of  an 
unpublished  work,  If,  when  the  work 
was  made  or  during  a  substantial 
part  of  that  period,  the  author  was  a 
British  subject  or  domiciled  In  such 
part  to  which  the  Copyright  Act, 
1911  (1  A  2  Qeo.  E,  c  4S),  extends  or 
is  extended  by  Order  In  Council." 
Halsbury  L.  Eng.  Suppl.  (1917)  jj  366. 

47.  Jefferys  v.  Boosey,  4  H.  L. 
Gas.  816.  10  Reprint  681;  MacGllli- 
vray  Copyright  p  42  (where,  as  late 
as  1902,  the  author  said:  "It  must 
still  be  considered  doubtful  whether 
or  not  the  author  of  a  book  must  be 
a  British  subject,  or  at  least  resi- 
dent within  the  British  dominions  at 
the  time  of  publication.  This  point 
is  the  subject  of  a  considerable  body 
ot  caae  law  under  the  statute  of 
Anne;  but  there  has  been  no  definite 
and  authoritative  decision  under  the 
statute  of  Victoria"). 

48.  JefTerys  v.  Boosey,  4  H.  Ij. 
Cas.  815,  10  Reprint  681  [rev  6  EScch. 
580.    155  Reprint  676]    (holding  that. 


If  the  foreign   author  is  not   within /o'   the    two   Acts,    that    the    present 


the  country  at  the  time  of  publica 
tlon,  he  is  not  within  the  protection 
of  the  statute  of  Anne);  Novello  v. 
James,  4  De  Q.  M.  &  O.  876,  54 
BngCh  686,  43  Reprint  1111;  Boosey 
V.  Purday,  4  Exch.  145,  154  Reprint 
1159;  Gulchard  v.  Mori,  9  L.  J. 
Ch.  O.  S.  227;  D'AImalne  v. 
Boosey,  4  L>.  J.  Ezch.  21;  Chap- 
pell  v.  Purday,  14  M.  &  W.  303, 
153  Reprint  491:  Geissendorfer  v. 
Mendelssohn,  13  T.  L.  R.  ii\  (which, 
however,  was  decided  before  the 
Additional  Act  of  Paris,  1896,  came 
into  operation).  See  Routledge  v. 
Low.  L.  R.  3  H.  L.  100,  113  (where 
Lords  Cranworth  and  Chelmsford 
took  this  view,  disagreeing  with 
Lords  Cairns  and  Westbury  on  this 
point.  Lord  Cranworth  saying:  "I 
have  no  hesitation  in  concurring  with 
my  noble  and  learned  friend  in  think- 
ing that  the  decree  below  was  right. 
I  find  it  difScuIt  to  concur  with  him 
in  the  opinion  that  the  present  stat- 
ute extends  its  protection  to  all 
foreigners  wherever  they  may  be 
resident,  without  saying  that  the  case 
of  Jefferys  v.  Boosey,  4  H.  L.  Cas. 
815,  10  Reprint  681  is  not  good  law — 
a  conclusion  at  which  I  should  be 
very  unwilling  to  come  as  to  any 
case  decided  In  this  House,  more 
especially  as  to  one  so  elaborately 
considered  as  that  of  JefCerys  v. 
Boosey,  supra.  That  case,  as  my 
noble  friend  has  pointed  out,  was  de- 
cided, not  on  the  construction  of  the 
Act  of  the  5  ft  6  Vict.  c.  46,  but  on 
the  old  statute  of  Queen  Anne-  but  T 
own  I  do  not,  as  at  present  advised, 
see  any  difference  between  the  two 
statutes  so  far  as  relates  to  the  sub- 
ject of  the  residence  of  foreign 
authors"). 

"Upon   the  whole,   then,   we   think 
It  doubtful  whether  a  foreigner  not 
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resident  here  can  have  an  English 
copyright  at  all;  and  we  think  he 
certainly  cannot,  if  he  has  first  pub- 
lished his  work  abroad  before  any 
publication  in  England."  Chappell  v. 
Purday,  14  M.  &  W.  308,  821,  153  Re- 
print 491. 

[a]  The  leodlar  cases  on  this  sub- 
ject are  Jefferys  v.  Boosey,  4  H.  L. 
Cas.  816,  10  Reprint  681  [rev  6  Exch. 
580,  165  Reprint  675];  Routledge  v. 
Low,  L.  R.  3  H.  L.  100. 

49.  Boosey  v.  Davidson,  13  Q.  B. 
257,  66  ECL  257,  116  Reprint  1261; 
Cocks  V.  Purday,  6  C.  B.  860,  57  ECL 
860,  136  Reprint  1118;  Bach  v.  Long- 
man, Cowp.  623,  98  Reprint  1274; 
Buxton  v.  James,  5  De  G.  ft  Sm.  80,  64 
Reprint  1027;  Ollendorff  v.  Black, 
4  De  O.  ft  Sm.  209,  64  Reprint  801; 
Llebler  v.  Harklns,  (N.  S.)  1  EastLR 
167;  Boosey  v.  Jefferys,  6  Exch.  680, 
156  Reprint  675  [rev  4  H.  L.  Cas. 
815,  10  Reprint  681];  Gulchard  v. 
Mori,  9  L.  J.  Ch.  O.  S.  227;  D'AImalne 
v.  Boosey,  4  L.  J.  Exch.  21;  Bentley 
V.  Poster,  10  Sim.  329,  16  EngCh  329, 
59  Reprint  641;  Life  Pub.  Co.  v.  Rose 
Pub.  Co.,  12  Ont.  L.  386,  894,  8  OntWR 
28,   7   OntWR   337. 

"The  reasoning  in  these  Judgments 
convinces  me,  after  a  careful  perusal 


Copyright  Act  does  extend  protection 
to  the  production  of  foreign  authors 
wheresoever  resident,  assuming  that 
there  is  a  first  or  contemporaneous 
publication  within  the  Empire,  and  I 
therefore  adopt  the  view  /that  Jef- 
ferys v.  Boosey,  4  H.  L.  Cas.  815,  10 
Reprint  681  is  not  a  binding  author- 
ity on  this  point  under  the  present 
Act."  Life  Pub.  Co.  v.  Rose  Pub.  Co., 
supra  (per  Teetxel,  J.). 

"It  appears  to  us,  then,  upon  the 
authorities,  as  well  as  upon  principle, 
that  an  alien  amy,  the  author  of  a 
work  of  which  he  is  also  the  first 
publisher  In  England,  and  which  has 
not  been  made  publicl  juris  by  a 
previous  publication  elsewhere,  has 
a  copyright  in  that  work,  whether  it 
be  composed  in  this  country  or 
abroad."  Cocks  v.  Purday,  6  C.  B. 
860,  884,  67  ECL  860,  136  Reprint 
1118   (per  Wilde,  C.  J.). 

60.  Life  Pub.  Co.  v.  Rose  Pub.  Co.. 
12  Ont.  L.  386,  8  OntWR  28,  7  OntWR 
337;  Presidential  Proclamation  of 
July  1,  1891,  27  U.  S.  St.  at  L.  981 
(reciting  that  "satisfactory  official 
assurances"  had  been  given  that  in 
"Great  Britain  and  the  British  pos- 
sessions" the  law  permits  to  citizens 
of  the  United  States  the  benefit  of 
copyright  on  substantially  the  same 
basis  as  to  the  citizens  of  that 
country). 

"After  the  passing  of  the  (%ace 
Act  (1891)  in  the  United  States,  the 
law  officers  of  the  Crown  in  England 
were  consulted  by  the  American  law 
oflficers.  and  they  advised  that  an 
American  author  could  acquire  copy- 
right in  his  work  by  simultaneous 
publication  in  this  country  and 
America,  even  although  he  was  not 
at  any  time  resident  within  the 
British  dominions.  Consequently  on 
that  advice  the  President  of  the 
United      States      proclaimed      Great 


Britain  as  one  of  the  countries  which 
gave  by  their  law  reciprocal  rights  to 
American  authors;  and  English  au- 
thors are  thereby  entitled  to  acquire 
copyright  in  the  United  States.  It 
would  certainly  be  most  unsatisfac- 
tory If  the  law  of  England  were  now 
to  be  declared  contrary  to  the  advice 
then  given  by  our  law  ofllcers,  but  It 
cannot  be  said  that  this  should  in- 
fluence our  Courts  if  their  decision 
on  the  point  was  called  for."  Mac- 
Gilllvray  (Copyright  p  46. 

"Boosey  v.  Purday.  [80  Rev.  Rep. 
496]  decided  that  under  the  older 
Acts  a  foreigner  not  resident  within 
the  jurisdiction  could  not  acquire 
copyright  by  publication  in  the 
United  Kingdom.  It  Is  understood, 
on  the  strength  of  very  weighty 
dicta  in  the  House  of  Lords,  that 
under  the  Act  of  1842  the  law  is 
otherwise;  and  on  the  faith  of  Its  be- 
ing so  British  authors  enjoy  the  re- 
ciprocal privilege  of  copyright — sub- 
ject to  printing  from  American-set 
type — by  first  or  simultaneous  pub- 
lication In  the  United  States."  Per 
Sir  Frederick  Pollock  In  preface  to 
80  Revised  Reports. 

[a]  The  Imnortaaoe  of  this  4n»»- 
tloa  aow  lies  In  the  fact  that  to  ob- 
tain protection  in  Canada  citizens  of 
the  United  States  must  copyright 
their  works  in  England  under  the 
former  imperial  statutes.  See  supra 
!  78. 

61.  Boosey  v.  Purday,  4  Exch.  146, 
164  Reprint  1159. 

"We  should  therefore  conclude, 
upon  the  construction  of  the  statutes 
alone,  that  a  foreign  author,  or  the 
assignee  of  a  foreign  author,  whether 
a  British  subject  or  not,  had  no  copy- 
right in  England,  and  no  right  of  ac- 
tion on  the  ground  of  any  piracy  of 
his  work  committed  in  the  British 
territories."  C^happell  v.  Purday,  14 
M.  &  W.  303,  318,  153  Reprint  491. 

68.    See  supra  {  160. 

83.  D'AlmtUne  v.  Boosey,  4  L.  J. 
Exch.  21;  Life  Pub.  Co.  v.  Rose  Pub. 
Co.,  12  Ont.  L.  386,  8  OntWR  28,  7 
OntWR  337. 

84.  Jefferys  v.  Boosey,  4  H.  L 
Cas.  815,  10  Reprint  681  [rev  6  Exch. 
580,  155  Reprint  875];  Bouclcault  v. 
Delafleld.  1  Hem.  ft  M.  597,  71  Re- 
print  261. 

68.  Routledge  v.  Itoyr,  L.  R.  3  H. 
L.  100  (holding  that  residence  of  a 
foreign  author  for  only  a  few  days 
and  for  the  express  purpose  of  ac- 
quiring a  copyright  was  sufficient 
under  6  ft  6  Vict,  c  45);  Low  v.  Ward, 
L.  R.  6  Eq.  416,  418  (where  Oliver 
Wendell  Holmes  went  to  Montreal. 
Canada,  and  remained  there  pending 
publication  of  his  "Guardian  Angel" 
in  London,  thereby  obtaining  a  valid 
British  copyright). 

"I  have  not  the  slightest  doubt 
about  this  case.  It  is  settled  by  Low 
V.  Routledge.  L.  R.  1  Ch.  42  [app 
dlsm  L.  R.  3  H.  L.  100]  that  an 
American  who  chooses  to  go  across 
the  frontier  into  Canada,  and  then 
publishes  his  work  in  the  United 
Kingdom,  acquires  exactly  the  same 
rights  as  if  he  had  been  a  Brltidi 
sUDject."     Low  V.  Ward,  supra. 
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benefits  of  ^itish  copyright  to  foreigners  on  terms 
of  reciprocity." 

[i  162]  3.  Under  Canadian  Statates."'  The 
Canadian  copyright  statutes  g^ive'  copyright  to  any 
person  domiciled  in  Canada,  or  in  any  part  of  the 
British  dominions,  or  who  is  a  citizen  of  any  country 
having  an  international  copyright  treaty  with  the 
United  Kingdom.™  There  may  be  some  question 
whether  this  includes  citizens  of  the  United  States.'" 
Works  copyrighted  in  the  United  Kingdom  ate  also 
entitled  to  copyright  under  the  Canadian  statute 
regso-dless  of  citizenship  or  domicile."* 

[i  163]  H.  Law  Reports.  If  it  were  possible 
to  secure  a  copyright  in  the  opinions  of  the  court 
or  other  parts  of  a  law  report  prepared  by  the 
judges,*"  it  would  seem  that  such  copyright  might 
be  secured  for  the  state  as  being  the  proprietor.** 
It  is  clear  that  a  reporter  can  have  no  copyright 
either  in  the  opinions  delivered  by  the  court,"  or 
in  the  statement  of  facts  or  syllabi  prepared  by  the 
judges;**  nor  can  the  judges  confer  any  such  right," 


or  themselves  secure  copyright  in  soeh  matter.** 

Original  work  of  reporter.  The  question  as  to 
who  may  secure  the  copyright  which  may  be  bad 
in  law  reports  covering  the  original  work  of  the 
reporter  depends,  first,  on  whether  they  are  pre- 
pared by  an  unofficial  or  official  reporter  and,  if  by 
an  official  reporter,  then  on  the  terms  of  the  statutes 
which  provide  for  their  publication.*^  When  re- 
ports of  cases  decided  by  the  courts  are  the  result 
of  private  enterprise,  there  is  no  question  bat  that 
the  reporter,  although  he  can  have  no  copyright  in 
the  opinions  or  other  parts  of  the  reports  whieh  are 
prepared  by  the  ju^es,  can  secure  a  copyright 
which  will  protect  all  those  parts  which  are  the 
result  of  his  own  labor.**  It  has  been  ai^ed  that, 
where  the  reports  are  prepared  by  an  official  reporter 
to  whom  the  government  which  creates  the  conrt 
of  which  he  is  made  reporter  pays  a  salary,  then 
whatever  property  there  is  in  the  labors  of  the  re- 
porter belongs  to  the  state  and  not  to  him,  and  that 
he  cannot  secure  any  copyright  in  the  reports.* 


S6.    See  Infra  {  4E3. 

67.    See  also  supra  I  77  et  seq. 

58.  Rev.  St.  (1906)  c  70;  Rev.  St. 
(1886)  o  82;  Prowde  v.  Parrlsh,  27 
Ont.  628;  Anglo-Canadian  Music  Pub. 
Assoc.  V.  Wlnnlfrlth,  IB  Ont.  164,  167. 

"A  Britlah  or  Canadian  author,  or 
the  citizen  of  any  country  having  a 
copyright  treaty  with  the  United 
Kingdom,  may  assign  to  a  foreigner 
his  right  to  obtain  copyright,  and  the 
rights  of  the  foreign  assignee  will  be 
protected.  If  the  plaintiffs  are  to  be 
treated  as  the  authors  of  the  com- 
positions, then  they  are  domiciled  in 
London,  Sngland,  where  their  head 
office  Is;  and:  that  is  certainly  a  part 
of  the  British  possessions  within  the 
meaning  of  the  Act.  In  either  case 
the  plaintiffs  are  entitled  to  the  sole 
and  exclusive  right  of  publishing  and 
vending  the  works  in  question  in 
Canada."  Anglo-Canadian  Music  Pub. 
Assoc.  V.  Wlnnlfrlth,  supra, 

[a]  A.  rMldMit  la  Bsfflaad  is  en- 
titled to  obtain  copyright  under  the 
Canadian  statute,  as  England  is  part 
of  the  British  possessions,  notwlth- 
sttuiding  the  Interpretation  Act  of 
1889  provided  that  such  term  shall  be 
construed  as  exclusive  of  the  United 
Kingdom.  Frowde  v.  ParHsh,  27 
Ont.  626. 

59.  Times  v.  Mail  Printing  Co.,  14 
OntWR  627;  Coplnger  Copyright  (5th 
ed)  p  389  note  (b). 

"The  enactment  of  the  United 
States  Copyright  Act  of  1891  and  the 
consequent  establishment  of  copy- 
right relations  between  the  United 
States  and  Oreat  Britain,  was  re- 
garded by  the  Canadian  government 
as  greatly  increasing  the  disad- 
vantages of  Canada's  position  inas- 
much as  her  authors  could  not  ob- 
tain protection  under  that  act  ex- 
cept by  setting  up  their  works  in 
type  within  the  limits  of  the  United 
States,  while  American  authors,  could 
automatically  secure  copyright  in 
Canada  by  merely  publishing  in  the 
United  Kingdom,  and  British  au- 
thors, in  contracting  with  American 
publishers  for  reprinting  and  selling 
their  books  in  the  United  States 
would  probably  throw  Canada  into 
the  bargain  rather  than  treat  sepa- 
rately with  a  Canadian  publisher. 
They  were  not  disposed  to  construe 
the  arrangement  with  the  United 
States  as  an  'International  copyright 
treaty'  within  the  meaning  of  the 
Canadian  act,  and  this  brought  a  re- 
monstrance from  the  United  States 
government  as  being  inconsistent 
with  the  assurance  given  by  Lord 
Salisbury  that  the  law  of  copyright 
in  force  in  all  British  possessions 
permitted  to  citizens  of  the  United 
States  the  benefit  of  copyright  on 
substantially  the  same  basis  as  to 
British  subjects,   on   the  strength  of 


which  the  President's  proclamation 
in  favor  of  Great  Britain  and  her 
possessions  had  been  Issued.  The 
Foreign  Office  replied  that  (the  Incon- 
sistency complained  of  was  more  ap- 
parent than  real,  for  by  first  or 
simultaneous  publication  in  Oreat 
Britain  and  registration  at  Station- 
ers' Hall  in  London  a  citizen  of  the 
United  States  could  under  the  Eng- 
lish law  secure  copyright  effective 
in  Canada  as  In  every  part  of  the 
British  dominions,  and  could  then 
take  action  also  under  the  Canadian 
act  If  this  privilege  should  appear  to 
present  any  additional  advantages. 
Stationers'  Hall  Is  still  open  for 
registration  In  case  It  is  desired  to 
take  any  action  in  Canada  by  virtue 
of  a  British  copyright,  although  such 
registration  I9  no  longer  required  for 
copyright  within  the  United  King- 
dom." Copyright  In  Canada,  49  Am 
LRev  675,  679. 

60.  The  Times  v.  The  Mall  Print- 
ing Co.,  14  OntWR  627,  629. 

"Another  question  is  whether  un- 
der section  eight  Commander  Peary 
would  not  be  entitled  in.  Canada  to 
copyright  because  he  is  not  domiciled 
in  Canada,  as  required  by  section 
four,  and  is  not  a  citizen  of  a  country 
having  a  treaty  with  Canada,  as  re- 
quired by  that  Act.  But  Mr.  Rowell's 
argument  is,  I  think,  a  strong  one, 
that  inasmuch  as  the  copyright  is 
subsisting  in  England,  either  in  The 
Times  of  Commander  Peary,  or  In 
Commander  Peary  alone.  It  comes 
under  the  section  which  enacts  that 
when  copyright  subsists  In  the 
United  Kingdom,  and  is  not  secured 
under  any  Act  here,  it  shall,  when 
printed  and  published,  or  reprinted 
and  republished,  be  entitled  to  copy- 
right under  this  Act."  The  Times  v. 
The  Mall  Printing  Co.,  supra. 

61.  Am  sulijaot  of  oagjxight  see 
supra  I  134. 

es.  Qould  V.  Banks,  S3  Conn.  416, 
2  A  886,  55  AmR  143.  See  Banks  v. 
West  Pub.  Co.,  27  Fed.  60  (question 
discussed  but  not  decided). 

63.  Callaghan  v.  Myers.  128  U.  S. 
617,  9  set  177,  32  L.  ed.  547;  Banks  v. 
Manchester,  128  U.  S.  244,  9  SCt  36, 
32  L.  ed.  426  [aff  23  Fed.  143]; 
Wheaton  v.  Peters,  g  Pet.  (U.  S.)  591, 
8  L.  ed.  1055;  West  Pub.  Co.  v.  Ed- 
ward Thompson  Co.,  169  Fed.  833 
[mod  on  other  grounds  176  Fed.  833, 
100  CCA  303];  West  Pub.  Co.  v. 
Lawyers'  Co-op.  Pub.  Co.,  64  Fed.  360, 
25  LRA  441  [rev  on  other  grounds 
79  Fed,  766,  25  CCA  648,  36  LRA 
400];  State  v.  Gould,  34  Fed.  319; 
Banks  v.  Manchester.  23  Fed.  143  [aff 
128  U.  S.  244,  9  SCt  36,  32  L.  ed.  425]; 
Myers  v.  Callaghan,  6  Fed.  726.  10 
Blss.  139,  20  Fed.  441;  Cniase  v.  Sea- 
born, 10  F.  Cas.  No.  2,628,  4  Cliff.  806; 
Gould    V.    Hastings,    10    F.    Cas.    No. 


5.639;  Little  v.  Gould,  IS  F.  Cas.  No. 
8.394,  2  Blatchf.  165.  15  F.  Cas. 
No.  8,39S,  2  Blatchf.  362;  Banks  v. 
Manchester,  2  Del.  Co.   (Pa.)   372. 

6^  Banks  v.  Manchester,  128  U. 
S.  244,  9  SCt  36,  S3  L.  ed.  425  [aft  23 
Fed.  143];  West  Pub.  Co.  v.  Lawyers' 
Co-op.  Pub.  Co..  64  Fed.  SCO.  25  LRA 
441  [rev  on  other  grounds  79  Fed. 
766,  25  CCA  648,  36  LRA  40«]. 

66.  Banks  v.  Manchester,  128  U.  S. 
244,  9  SCt  36,  32  L.  ed.  425;  Wlieaton 
V.  Peters,  8  Pet.  (U.  S.)  591.  8  L..  ed. 
1055. 

66.  Banks  v.  Manchester,  128  V. 
S.  244,  253,  9  SCt  86,  32  L.  ed.  425 
[aff  23  Fed.  1431;  Wheaton  v.  Peters. 
8  Pet.  (U.  S.)  691.  8  L.  ed.  1056.  See' 
also  State's  Ability  to  Copyright  Ju- 
dicial Opinions,   36   CentrLJ  2S7. 

"In  no  proper  sense  can  the  judge 
who.  In  his  judicial  capacity,  pre- 
pares the  opinion  or  decision,  the 
nstatement  of  the  case  and  the  sylla- 
T>us  or  head  note,  be  regarded  as  their 
author  or  their  proprietor.  In  the 
sense  of  |  4952,  so  as  to  be  a.ble  to 
confer  any  title  by  aasignm^t  on 
the  State,  sufficient  to  authorise  It  to 
take  a  copyright  for  such  matter, 
under  that  section,  as  the  assignee 
of  the  author  or  proprietor.  Judges, 
as  is  well  understood,  receive  from 
the  public  treasury  a  stated  annual 
salary,  flxed  by  law,  and  can  them- 
selves have  no  pecuniary  interest  or 
proprietorship,  as  against  the  public 
at  large,  in  the  fruits  of  their  judi- 
cial labors.  This  extends  to  -what- 
ever work  they  perform  In  their  ca- 
pacity as  judges,  and  as  well  to  the 
statements  of  cases  and  head  notes 
prepared  by  them  as  such,  as  to  the 
opinions  and  decisions  themselves." 
Banks  v.  Manchester,  supra. 

G7.  Callaghan  v.  Myers,  128  U.  S. 
617,  9  SCt  177,  32  L.  ed.  547.  See  Lit- 
tle v.  Hall,  18  How.  (U.  S.)  165.  IS 
L.  ed.  828  (where,  under  the  at&tutes 
of  New  Tork,  the  copyright  of  the 
New  Tork  court  of  appeals  reports 
was  taken  in  the  name  of  the  secre- 
tary of  state  for  the  benefit  of  the 
state). 

68.  LitUe  v.  Hall,  18  How.  (TJ.  S.) 
166,  15  L.  ed.  328;  Paige  v.  Banks. 
13  Wall.  (U.  S.)  608,  20  L.  ed.  709; 
West  Pub.  Co.  V.  Lawyers'  Co-op. 
Pub.  Co.,  64  Fed.  441  [rev  on  other 
grounds  79  Fed.  756.  26  CCA  648.  3S 
LRA  4001;  Caiase  v.  Sanborn.  6  F".  Cas. 
No.  a;62g.  4  Cliff.  306;  Farmer  v.  Cal- 
vert Lith.,  etc.,  Co.,  8  F.  C:aa.  Na 
4,661;  Gray  v.  Russell,  10  F.  Caa.  No. 
5,728.  1  Story  11. 

Oto'wb  oopyrigbt  see  infra  {  164. 

69.'  Myers  v.  (Callaghan.  5  Fed. 
726;  Little  v.  Gould,  15  F.  Cas.  No. 
8.394,  2  Blatchf.  165. 

Employer  ox  uanloyaa  see  supra  if 
149,  162. 


For  latax  caaas,  daraioinnaBta  and  chsnirai  in  the  law  see  cumulative  Annotations,  samo  title,  pace  and  note  number. 
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But  this  is  not  the  view  which  has  been  taken  by 
the  courts;  it  is,  on  the  contrary,  held  that  a  re- 
porter, even  though  he  may  be  a  sworn  public  offi- 
cer who  receives  a  fixed  salary  for  his  labors,  may, 
in  the  absence  of  legislation  exhibiting  a  contrary 
intention,  secure  a  copyright  in  those  parts  of  his 
reports,  such  as  headnotes,  statements  of  facts, 
abridgments  of  the  arguments  of  counsel,  footnotes, 
etc.,  which  are  prepared  by  him.™  It  is,  however, 
competent  for  the  government  to  contract  with  the 
reporter  that  the  copyright  in  such  matter  shall 
vest  in  itself." 

[$  164]  L  Grown  Copyright.  Orowing  out  of  its 
ancient  prerogative  control  over  printing,"  the 
crown,  in  England,  claimed  the  exclusive  right  to 
print  certain  works,  including  the  Bible,  the  Book 
of  Common  Prayer,  Acts  of  Parliament,  Tear  Books, 
law  books,  Latin  grammars,  government  publijsa- 
tions,  and  almanacs.^'  This  prerogative  right  is  a 
perpetual  copjnngfat.'*  The  prerogative  claim  to 
most  of  its  original  subjects  has  long  since  been 
substantially  abandoned,  but  it  has  always  been 
maintained,  and  still  exists,  in  the  Authorized 
Version  of  the  Bible,  and  in  the  Book  of  Common 
Prayer."  The  right  to  print  these  works  has  been 
granted  by  patents  to  the  universities  of  Oxford  and 
Cambridge,  and  to  the  king's  printer.'"  In  practice 
no  objection  has  ever  been  made  to  an  unauthorized 


printing  of  the  Bible  with  bona  fide  annotations," 
but  such  notes  must  be  bona  fide,  substantial,  and 
not  merely  illusory."  The  Hebrew  Bible,  the  Greek 
Testament,  and  the  Septuag^nt  are  within  the  public 
domain;  and  any  person  is  entitled  to  print  and 
publish  such  works  without  restriction."  Any  per- 
son may  translate  any  part  of  the  Bible  from  the 
original  text,  and  obtain  a  copyright  in  his  trans- 
lation.^ Aside  from  its  prerogative  rights,  the 
crown,  or  tlu  assignee  of  the  crown,  has  the  same 
capacity  of  acquiring  copyright  as  a  private  indi- 
vidual. If  a  servant  of  the  crown,  in  the  course  of 
his  duty  for  which  he  is  paid,  composes  any  docu- 
ment, or  if  a  person  is  specially  employed  and  paid 
by  the  crown  for  the  purpose  of  composing  any 
document,  the  copyright  in  the  literary  composition 
belongs  to  the  crown,  as  it  would  in  the  case  of  a 
private  employer.*^  By  the  Copyright  Act  of  1911, 
crown  copyright  in  then  existing  works  was  left 
unaffected;"  but  it  was  provided  that,  without  preju- 
dice to  such  rights,  the  copyright  in  any  work  pre- 
pared or  published  by,  or  under,  the  direction  or 
control  of  the  government  shall  vest  in  the  crown 
and  endure  for  a  term  of  fifty  years  from  the  date 
of  first  publication."  The  practice  to  be  followed 
with  regard  to  Crown  copyright  in  government  pub- 
lications has  been  prescribed  in  two  treasury  minates 
summarized    below.**     In    accordance    with    these 


TOb  Callaghan  v.  Myers,  128  U.  S. 
617.  9  set  177,  12  L.  ed.  647;  Oray  v. 
Russell,  10  F.  Cas.  No.  5,728,  1  Story 
(U.  S.)  11  (where  Story,  J.,  reviewed 
Wheaton  v.  Peters,  8  Pet.  (U.  S.) 
591,  8  L.  ed.  1065);  Lewis  v.  Fullar- 
ton,  2  Beav.  6,  17  BoKCh  6,  48  Re- 
print 1080:  Sweet  v.  Senning,  16  C. 
B.  469,  81  ECL  469,  118  Reprint  838; 
Cary  v.  Liongman,  1  Ejast  358  and 
note,  102  Reprint  138,  7  ERC  78; 
Hodges  T.  Welsh,  2  Ir.  Kq.  266;  Jar- 
rold  V.  Houlston,  3  Kay  &  J.  708,  69 
Reprint  1294;  Saunders  v.  Smith,  8 
Myl.  &  C.  711,  14  EngCh  711,  40  Re- 
print 1100;  Mawman  v.  TesK,  2  Russ. 
S85.  8  ESngCh  885,  38  Reprint  ^880; 
Butterwortn  v.  Robinson,  6  Ves.  Jr. 
709,  81  Reprint  817. 

[a]  Baaaon  for  ml*.— "Although 
there  can  be  no  copyright  in  the 
opinions  of  the  judges,  or  In  the 
work  done  by  them  in  their  official 
capacity  as  judges.  Banks  r.  Man- 
chester, 128  U.  S.  244,  9  SCt  36.  32 
L.  ed.  425,  yet  there  is  no  ground  of 
public  policy  on  which  a  reporter 
who  prepares  a  volume  of  law  re- 
ports, of  the  character  of  those  in 
tMs  case,  can.  In  the  absence  of  a 
prohibitory  statute,  be  debarred  from 
obtaining  a  copyright  for  the  volume, 
which  will  cover  the  matter  which  is 
the  result  of  his  intellectual  labor. 
In  the  present  case  there  was  no 
legislation  of  the  State  of  Illinois 
which  forbade  the  obtaining  of  such 
a  copyright  by  Mr.  Freeman,  or 
which  directed  that  the  proprietary 
right  which  would  exist  in  .  him 
should  pass  to  the  State  of  Illinois, 
or  that  the  copyright  should  be  taken 
out  for  or  in  the  name  of  the  State, 
as  the  assignee  of  such  proprietary 
right.  EWen  though  a  reporter  may 
be  a  sworn  public  offlcer.  appointed 
by  the  suthorlty  of  the  government 
which  creates  the  court  of  which  he 
is  made  the  reporter,  and  even 
though  he  may  be  paid  a  fixed  salary 
for  his  labors,  yet,  in  the  absence 
of  any  inhfbltion  forbidding  him  to 
take  a  copyright  for  that  which  Is 
the  lawful  subject  of  copyright  In 
him,  or  reserving  a  copyright  to  the 
government  as  the  assignee  of  his 
work,  he  Is  not  deprived  of  the  privi- 
lege of  taking  out  a  copyright,  which 
would  otherwise  exist.  There  Is,  in 
such  case,  a  tacit  assent  by  the  gov- 
ernment to  his  exercising  such  privi- 
lege. The  universal  practical  con- 
struction  has   been   that   such   right 


exists,  unless  it  Is  affirmatively  for- 
bidden or  taken  away;  and  the  right 
has  been  exercised  by  numerous  re- 
porters, officially  appointed,  made 
sworn  public  officers,  and  paid  a  sal- 
ary under  the  governments  both  of 
States  and  of  the  United  States." 
Callaghan  v.  Myers,  128  U.  8.  617, 
647,  9  SCt  177.  32  L.  ed.  647. 

71.  Banks  v.  West  Pub.  Co.,  27 
Fed.  60;  Little  v.  Gould.  15  P.  Cas. 
No.  8,394,  2  Blatchf.  165,  16  F.  Cas. 
No.   8,396.  2  Blatchf.  862. 

{a]  ninatmttoibi— A  copyright  in 
the  original  work  of  a  state  reporter 
of  judicial  decisions  who  is  paid  a 
salary  for  such  work  may  be  taken 
In  the  name  of  the  secretary  of  state, 
for  the  benefit  of  the  people,  and  the 
exclusive  right  of  publishing  such 
copyrlghtecl  matter  may  be  vested 
in  a  publisher  under  contract  with 
the  state.  Little  v.  Qould,  15  F.  Cas. 
No.  8,394.  2  Blatchf.  166,  15  F.  Cas. 
No.  8,395,  2  Blatchf.  362. 

73.     See  supra  i   65. 

73.  Eyre  v.  Carnan,  8  Bacon  Abr. 
144;  Manners  v.  Blair,  3  BUgh  N.  S. 
391.  4  Reprint  1379:  Millar  v.  Tay- 
lor, 4  Burr.  2308,  2829,  98  Reprint 
201;  Donaldson  v.  Beckett,  2  Bro.  P.  C. 
129,  1  Reprint  887  [clt  Millar  v.  Tay- 
lor, 4  Burr.  2803,  2408,  98  Reprint  201]; 
Baskett  v.  Cambridge  Univ.,  2  Burr. 
661,  97  Reprint  499,  W.  Bl.  105,  96 
Reprint  159;  Stationers'  Co.  v.  Part- 
ridge, 10  Mod.  106,  88  Reprint  647; 
Grierson  v.  Jackson,  Rldg.  L.  &  S.  304 - 
Roper  V.  Streater  [clt  Company  of 
Stationers  v.  Parker,  Skin.  233,  234, 
90  Reprint  107]:  Nlcol  v.  Stockdale, 
3  Swanst.  687.  36  Reprint  1023;  Hill 
v.  Oxford  Univ.,  1  Vern.  275;  Qurney 
v.  Longman,  18  Ves.  Jr.  608,  38  Re- 
print 879;  Oxford,  etc.,  Univ.  v.  Rich- 
ardson, 6  Ves.  Jr.  689,  81  Reprint 
1260.  See  Banks  v.  West  Pub.  Co.,  27 
Fed.  50;  Coplnger  Copyright  (6th  ed) 
p  280;  MacGilllvray  Copyright  p  69; 
3  Encyclopaedia  L.  Eng.  622. 

74.  MacGilllvray   Copyright    p    60. 
"There  Is  no  limit  to  the  duration 

of  Crown  copyright."  3  Encyclo- 
peedla  L.  Eng.  623. 

7B.  MacGilllvray  Copyright  p  69. 
And  see  cases  supra  note  73. 

[a]  Xiaw  x«ports  have  long  been 
the  subject  of  private  copyright  in 
England.    See  supra  {  163. 

[bl  B»ports  of  Jndloial  proosed- 
lags  Iwfore  hoiuM  of  lords< — (1)  The 
house  of  lords  claims  exclusive  right 
to    appoint    a    publisher    of    Judicial 


proceedings  before  Itself.  This  claim 
was  recognised  in  Bathurst  v.  Kears- 
ley,  Easter  Term  (1776),  and  an  In- 
junction was  granted  to  restrain  the 
publication  of  the  trial  of  the  Duch- 
ess of  Kingston.  See  Gurney  v. 
Longman,  13  Ves.  Jr.  493,  38  Reprint 
379.  (2)  On  the  authority  of  this 
precedent.  Lord  Ersklne  granted  an 
injunction  until  the  hearing  to  re- 
strain the  publication  of  Lord  Mel- 
ville's trial.  Gurney  v.  Ijongraan,  11 
Ves.  Jr.  493,  33  Reprint  279. 

78.  Millar  v.  Taylor.  4  Burr.  2108, 
98  Reprint  201;  Baskett  v.  Cambridge 
Univ.,  2  Burr.  661,  97  Reprint  499,  W. 
Bl.  105,  96  Reprint  69;  Oxford,  etc., 
Univ.  V.  Gill,  43  Sol.  J.  670  (infringe- 
ment of  Bible  enjoined);  In  re  Red 
Letter  New  Testament  (Authorized 
Version).  17  T.  L.  R.  1;  Hill  v.  Ox- 
ford Univ.,  1  Vern.  275;  Oxford,  etc., 
Univ.  V.  Richardson,  6  Ves.  Jr.  689, 
31  Reprint  1260;  3  Encyclopsedla  Ii. 
Eng.  622;  8  Halsbury  L.  Eng.  p  178 
par  406. 

[a]  Bxpuasliur  ualtxr. — ^The  court, 
on  the  application  of  the  queen's 
printers,  expunged  from  the  register 
of  copyrights  an  entry  whereby  a 
foreigner  was  registered  as  the  pro- 
prietor of  the  copyright  in  a  book 
entitled  "The  Red  Letter  New  [Testa- 
ment (Authorized  Version)."  In  re 
Red  Letter  Now  Testament  (Author- 
ized Version),   17  T.  L.  R.  1. 

77.  Coplngter  Copyright  (6th  ed) 
p  281;  MacOIUiyray  Copyright  p  60; 
3  EncyclopEedla  L.  Eng.   622. 

78.  Baskett  v.  Clambridge  Univ.,  2 
Burr.  661,  97  Reprint  499,  W.  Bl.  106, 
96  Reprint  59;  Baskett  v.  Cunning- 
ham, -W.  Bl.   370,  96  Reprint  208. 

79.  8  Halsbury  L.  Eng.  p  174  par  406. 

80.  Coplnger  Copyright  (6th  ed) 
p  281. 

81.  8  Halsbury  L.  Eng.  p  172  par 
406. 

an^ysv  aaA  nafHof—  see  supra 

82.'    St.  1  &  2  Geo.  V  c  46  I  18. 

Sa     St  1  &  2  Geo.  V  c  46   i  18. 

84.  [a]  Tlie  TTMunry  llliint«  of 
Xng.  31,  1887,  divided  government 
publications  Into  the  following  seven 
classes,  namely:  (1)  Reports  of  se- 
lect committees  of  the  two  houses  of 
parliament  or  of  royal  commissions. 
(2)  Papers  required  by  statute  to  be 
laid  before  parliament,  for  example, 
orders  In  council,  rules  made  By  gov- 
ernment departments,  accounts,  re- 
ports of  government  inspectors.    (8) 
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minutes,  since  Aogast  31,  1887,  a  notice  of  reserva- 
tion of  the  crown  copyright  is  to  be  inserted  in  the 
title  page  where  the  government  desires  to  enforce 
the  oopyright.'"  The  right  to  publish  acts  of  par- 
liament is  subject  to  the  restriction  that  they  must 
not  purport  to  be  published  by  authority,  except 
when  published  under  the  authority  of  the  govern- 
ment. 

[$  165}  J.  XJniTanity  Copyright.  In  England, 
by  special  statute  enacted  in  consequence,  of  the 
decision  that  the  effect  of  the  statute  of  Anne  was 
to  destroy  perpetual  common-law  copyright  in  pub- 
lished books,  the  two  universities  of  Oxford  and 
Cambridge,  the  four  universities  of  Scotland,  each 
college  and  house  of  learning  at  the  universities  of 
Oxford  and  Cambridge,  Trinity  College,  Dublin,  and 
the  colleges  of  Eton,  Westminster,  and  Winchester, 
were  given  the  exclusive  right  of  printing  all  such 
books  as  had  been  or  should  be  bequeathed  or  given 
to  them,  or  in  trust  for  them,  by  the  authors 
thereof,  or  by  their  representatives.  This  right  was 
peipetual  unless  it  was  given  or  bequeathed  for  a 
limited  period."^    Such  exclusive  right  was  given  on 


condition  that  it  should  endure  only  so  long  as  the 
books  or  copies  belonging  to  such  universities  or 
colleges  should  be  printed  exclusively  at  their  own 
printing  presses,  within  their  universities  or  col- 
leges respectively,  and  for  their  sole  benefit  and 
advantage.**  The  Copyright  Act  of  1842  preserved 
and  continued  the  rights  of  such  colleges  and  uni- 
versities.'*' These  university  copjrright  acts  are  re- 
pealed by  the  Copyright  Act  of  1911,*^  so  that  no 
new  perpetual  copyrights  may  be  acquired  by  such 
universities,  but  existing  vested  copyrights  are  ex- 
pressly preserved.'*  There  were  but  few  such  copy- 
rights to  be  preserved." 

[$  166]  E.  British  Phuinaoopan*.  In  England 
the  exclusive  right  of  publishing,  printing,  and  sell- 
ing the  British  Pharmacoposia,  subject  to  price  r^n- 
lation  by  the  treasury,  is  vested  in  the  G«nersl 
Council  of  Medical  Education  and  Registration  of 
the  United  Kingdom  by  the  Medical  Council  A«t  of 
1862.**  This  statute  was  not  repealed  by  the  Copy- 
right Act  of  1911,  because  not  mentioned  in  the 
schedule  of  repeals.*' 


Vn.    BEQUIBEMEirrS    FOB   SEOTTBmO  AND   PBESEBVINO  COPYBIOHT 


[f  167]  A.  Under  United  States  Statntes— 1. 
Oompllance  vlth  Statute — a.  In  General  Cop3nright 
being  a  purely  statutory  right  in  the  nature  of  a 
statutory  grant,**  can  be  acquired  and  enjoyed  only 
in  conformity  with  the  terms  and  conditions  pre- 
scribed by  the  statute.*^  The  statutory  require- 
ments have  been  varied  from  time  to  time  in  the 

Papers  laid  before  parliament  by 
command,  for  example,  treaties,  dip- 
lomatic correspondence,  reports  from 
consuls  and  secretaries  of  legation, 
reports  of  Inquiries  into  explosions 
or  accidents,  and  other  special  re- 
ports made  to  trovernment  depart- 
ments. (4)  Acts  of  parliament.  (6) 
Official  books,  for  example,  King's 
Regulations  for  the  Army  and  Navy. 
(6)  Literary  or  quasi  literary  works, 
fjr  exampJe,  the  Reports  of  the 
"Challenger  Expedition,"  the  Rolls 
Publications,  the  State  Trials,  and 
"Board  of  Trade  Journal."  (7)  Charts 
and  ordinance  maps.  The  first  Ave 
of  the  above  classes  of  publications 
were  declared  subject  to  republica- 
tion by  any  person  free  from  all  re- 
strictions. In  the  last  two  classes, 
the  exclusive  right  of  publication 
was  retained  by  the  government.  See 
Treasury  Minute,  Aug.  31,   1887   (re- 


printed MacOlIlivray  Copyright  p 
377);  MacGllllvray  Copyright  p  60: 
Coplnger  Copyright  (6th  ed)  p  750;  8 
-       -     -  —     ^   UaXo- 


Bncyclopcedla   L..    Eng.    623; 
bury  L.  Eng.  p  173  note  (f). 

[b]  Tlw  Traanuy  lllsiit*  of  Jnu 
as,  1913,  provided  that  thereafter  the 
crown  copyright  would  be  reserved 
as  to  publications  which  fall  within 
the  last  three  of  the  above  enu- 
merated classes  of  government  publi- 
cations, but  that,  as  to  works  falling 
within  the  first  four  classes,  no  steps 
would  ordinarily  be  taken  to  enforce 
the  rights  of  the  crown  In  respect 
of  copyright,  although  the  copyright 
would  be  retained  and  enforced 
whenever  exceptional  circumstances 
appear  to  require  such .  action.  See 
Coplnger  Copyright  (5th  ed)  pp  282, 
760. 

[c]  The  pa1>llo»tto&  of  tli*  "Hantlr 
oal  Almanack"  for  the  purpose  of 
finding  the  longritude  at  sea,  in  the 
interests  of  navigation,  Is  under  the 
control  of  the  lords  of  the  admiralty. 
Nautical  Almanack  Act,  1828  (9  Geo. 
IV  c  66  I  2). 

SB.  Treasury  Minute,  June  28, 
1912  (reprinted  Coplnger  Copyright 
(6th  ed)  p  760);  Treasury  Minute, 
Aug.  31,  1887  (substance  stated  supra 


note  84). 

88.  Treasury  Minute,  June  28, 
1912  (reprinted  Coplnger  Copyright 
[6th  edj  p  750). 

See  supra  t  41. 


87. 

88.  Copyright  Act,  1776  (16  Oeo. 
Ill  c  53)  (extended  to  Trinity  Col- 
lege, Dublin,  by  St.  41  Oeo.  life  107 
;  3);  Donaldson  v.  Beckett,  2  Bro. 
P.  C.  128,  1  Reprint  837. 

89.  See  supra  note  88. 

90.  St.  6  &  6  Vict,  c  45  i  27. 

91.  St.  1  &  2  Geo.  V  c  46  J  36.  The 
Act  of  41  Geo.  Ill  c  107^  extending 
the  privilege  of  university  copyright 
to  Trinity  College,  Dublin,  was  re- 
pealed by  the  Copyright  Act  of  1842, 
any  vested  rights  being  reserved.  St. 
6  &  6  Vict,  c  45  Si  1,  27.  Cteplnger 
Copyright  (6th  ed)  n  284  note  (x) 
Inadvertently  states  tnat  this  statute 
Is  not  repealed. 

95.  St.  1  &  2  Geo.  V  c  46  |  88. 

93.  Blrrell  Copyright  p  143.  In 
1878  the  copyright  commissioners  re- 
ported that  the  result  of  their  In- 
quiries showed  that  the  University 
of  Oxford  possessed  six  copyrights, 
and  the  University  of  Cambridge  had 
none.  8  Halsbury  L.  Eng.  p  174  par 
407. 

94.  St.  25  &  2«  Vict,  c  91. 

96.  See  1  &  2  Geo.  V  c  46  i  33  and 
schedule  II. 

96l    See  supra  i  6t. 

97.  Wheaton  v.  Peters,  8  Pet.  (U. 
S.)  591,  8  L.  ed.  1055;  New  York 
Times  Co.  v.  Sun  Printing,  etc.,  As- 
soc, 204  Fed.  586,  123  (^A  54;  De 
Jonge  v.  Breuker,  etc,  Co.,  191  Fed. 
36,  111  CCA  667  [aff  182  Fed.  150,  and 
afr  236  U.  S.  33,  36  SCt  6,  69  U  ed. 
113];  Callga  v.  Inter-Ocean  News- 
paper Co..  167  Fed.  186,  84  CCA  634 
[afT  216  U.  S.  182.  30  SCt  38,  64  L. 
ed.  160];  State  v.  State  Journal  Co., 
77  Nebr.  762,  110  NW  763. 

"This  right,  as  has  been  shown, 
does  not  exist  at  common  law — it 
originated,  if  at  all,  under  the  acts 
of  congrress.  No  one  can  deny,  that 
when  the  legislature  are  about  to 
vest  an  exclusive  right  in  an  author 
or  an  inventor,  they  have  the  power 
to  prescribe  the  conditions  on  which 


different  copyright  acts,  but  in  the  eonstmetion  of 
such  statutes  their  essential  requirements  have 
always  been  regarded  as  conditions  precedent,  the 
substantial  performance  and  observance  of  which 
is  necessanr  to  the  acquisition  and  preservation  of  a 
copyright.**  The  Copyright  Act  of  1909  has  made 
radical  changes  in  the  formal  requirements  for  ob- 

such  right  shall  be  enjoyed;  and  that 
no  one  can  avail  himself  of  such 
right  who  does  not  substantially 
comply  with  the  requisitions  of  the 
law."  Wheaton  v.  Peters,  8  Pet.  (U. 
S.)  691,  663,  8  L.  ed.  10S6. 
"Congress  was  conferring  a  special 

ftrivilege  upon  authors  and  could 
imit  that  privilege  in  any  manner 
It  saw  fit.  In  order  to  secure  a  valid 
copyright  or  a  valid  patent,  it  Is 
necessary  to  comply  with  every  re- 
quirement of  the  law  and  a  discus- 
sion of  the  wisdom  or  unwisdom  of 
such  requirements  Is  wholly  irrele- 
vant. If  a  change  in  the  law  be 
needed,  recourse  should  be  had  to 
the  legislative  and  not  to  the  Judicial 
branch  of  the  government."  New 
York  Times  Co.  v.  Sun  Printing,  etc 
Assoc,  204  Fed.  686.  687.  123  CCA 
54. 

98.  Thompson  v.  Hubbard.  131  n. 
S.  128,  9  SCt  716,  83  L.  ed.  76;  Cal- 
laghan  v.  Myers,  128  U.  S.  617,  » 
SCt  177,  82  L.  ed.  647;  Merrell  v. 
Ttce,  104  U.  S.  567,  26  L.  ed.  854; 
Wheaton  v.  Peters,  8  Pet.  (U.  S.)  5S1. 
8  Li.  ed.  1066;  Dejonge  v.  Breuker. 
etc,  Co.,  191  Fed.  35.  Ill  CCA  567 
[afC  182   Fed.   150,   and   aff   236   r.  S. 


33,  36  SCt  6,  69  L..  ed.  1131;  De  Jonire 
v.  Breuker,  etc.,  Co.,  18*  Fed.  150 
[aft  191  Fed.  36,  111  CCA  667  (aff 
236  U.  S.  33,  36  SCt  6,  59  Li.  ed.  113)1: 
Record,  etc.,  Co.  v.  Bromley.  176  Fed. 
156;  Saake  v.  Lederer,  174  Fed.  135, 
98  CCA  571  [rev  166  Fed.  8101;  Free- 
man v.  The  Trade  Register,  173  Fed. 
419;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833.  100  CCA 
303];  Lederer  v.  Saake,  166  Fed.  810 
[rev  on  other  grounds  174  Fed.  IJS. 
98  CCA.  5711;  Bennett  v.  Carr.  96  Fed. 
213,  37  CCA  453;  Osgrood  v.  A.  S.  Aloe 
Instrument  Co.,  83  Fed.  470:  Higglns 
V.  KeufTel,  30  Fed.  627  [afT  140  V.  S. 
428,  11  S(it  781,  35  L.  ed.  470];  Chi- 
cago Music  CO.  V.  J.  W.  Butler  Paper 
Co.,  19  Fed.  758;  Baker  v.  Taylor,  i 
T.  Cas.  No.  782.  2  Blatchf.  82;  Bouci- 
cault  V.  Hart,  3  F.  Cas.  No.  1.69!.  IJ 
Blatchf.  47;  Benn  v.  Leclercq.  4  F. 
Cas.   No.   1,808;    Carillo   v.   Shook.   5 


For  later  oaaes,  davvlopmants  and  obaiigas  in  tho  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§167] 


C0P7BWHT  AND  LITERARY  PROPERTY 


[13  C.  J.]     1061 


taining  copyright,  and  some  things  which  were  con- 
ditions precedent  under  the  old  law  are  no  longer 
such;*  but  the  principle  remains  that  whatever  the 
statute  requires  must  be  accomplished  as  a  condition 
of  any  protection  under  the  copyright  law.'  Con- 
versely, where  all  the  requirements  of  the  statute 
have  been  performed  on  his  part  by  the  copyright 

F.  Cas.  No.  2A07;  Centennial  CaU- 
lojrue  Co.  V.  Porter,  6  P.  Cas.  No. 
2.B4S.  2  WklyNC  (Pa.)  601;  Chase  v. 
Sanborn.  6  F.  Cas.  No.  2,628,  4  Cliff. 
306:  Clayton  v.  Stone,  6  F.  Caa.  No. 
2.872,  2  Paine  382;  Ewer  v.  Coxe,  8 
F.  Cas.  No.  4,584.  4  Wash.  C.  C.  487: 
Farmer  v.  Calvert  Llth.,  etc.,  Co.,  8 
F.  Cao.  No.  4,661,  1  FUpp.  228;  Jollie 
▼.  Jaques,  13  F.  Cas.  No.  7,437,  1 
Blatchf.  618  (construing  the  act  of 
1846  as  to  delivery  to  Smithsonian 
Institute);  King  v.  Force,  14  F.  Cas. 
No.  7,791,  2  Cranch  C.  C.  208;  Law- 
rence V.  Dana,  15  F.  C^s.  No.  8,186, 
4  Cliff.  1;  Marsh  v.  Warren.  16  F. 
Cas.  No.  9,121,  14  Blatchf.  263;  Os- 
good V.  Allen.  18  F.  (3a3.  No.  10,603, 
Holmes  185;  Parkinson  v.  Laselle,  18 
F.  Cas.  No.  10,762,  3  Sawy.  330;  Pulte 
v.  Derby.  20  F.  Cas.  No.  11.465,  6  Mc- 
Lean 328;  Rossitec  v.  Hall,  20  F.  Cas. 
No.  12,082.  5  Blatchf.  362;  Stnive  v. 
Schwedler,  23  F.  Cas.  No.  13,651,  4 
Blatchf.  23;  Nichols  v.  Ruggles,  3 
Day  (Conn.)  145,  3  AmD  262  (hold- 
ing requirement  of  notice  directory 
merely);  State  v.  State  Journal  Co., 
77  Nebr.  762,  110  NW  763:  The  Law 
of  Playwrights,  8  SoLRevNS  13. 

"For  75  years  it  has  been  the  set- 
tled law  of  this  country  that  protec- 
tion under  the  copyright  law  Is 
granted  only  to  those  who  perform 
the  condition's  essential  to  a  perfect 
copyright  title."  Dejonge  v.  Breuker, 
etc.,  Co..  191  Fed.  36,  36,  111  CCA  667 
[aff  182  Fed.  150.  and  aff  235  U.  S. 
33,   35  set  6,   59  L.  ed.   113]. 

"The  rule  by  which  conditions 
precedent  and  subsequent  are  con- 
strued, in  a  grant,  can  have  no  ap- 
plication to  the  case  under  consider- 
ation; as  every  requisite,  in  both 
acts,  is  essential  to  the  title."  Whea- 
ton  v.  Peters,  8  Pet.  (U.  S.)  691,  666, 
8  L..  ed.  1056. 

[a]  Vowmr  of  ooBgr«M<— Congress, 
in  malcing  provision  to  vest  an  ex- 
clusive right  in  an  author,  has  the 
power  to  prescribe  the  conditions  on 
which  such  right  s^all  be  enjoyed; 
and  no  one  can  avail  himself  of  such 
right  who  does  not  substantially 
comply  with  the  requirements  of  the 
law.  wheaton  v.  Peters,  8  Pet.  (IT. 
8.)   691.  8  L.  ed.  1066. 

99.     See  infra  it  171-219. 

1.  Universal  Film  Mfg.  Co.  v. 
Copperman,  212  Fed.  301  [aff  218  Fed. 
677,  134  CCA  806J;  Lydiard-Peterson 
Co.  v.  Woodman,  204  Fed.  921,  123 
CCA  243  [reh  den  305  Fed.  900.  12« 
OCA  4341;  New  York  Times  Co.  v. 
Sun  Printing,  etc.,  Assoc,  204  Fed. 
586,  123  CCA  64.  And  see  cases  su- 
pra note  98. 

Ssftnlrsmaiits  udar  present  l»w 
see  infra  {9  171-197. 

Snq,nlr«msat«  nnAa*  fonnax  law 
see  infra  IS  198-219. 

2.  White-Smith  Music  Pub.  Co.  v. 
Ooff,  187  Fed.  247,   109  CCA  187. 

3.  Thompson  v.  Hubbard,  131  XT. 
8.  123,  151,  9  set  710,  33  L.  ed.  76 
(where  it  Is  said  tliat  the  means  of 
securing  any  right  of  action  for  in- 
fringement "are  only  those  pre- 
scribed by  congress");  Saake  v.  Led- 
erer.  1T4  Fed.  1S6,  98  <XJA  671  [rev 
166  Fed.  810].      ' 

4.  Hegeman  v.  Springer,  110  Fed. 
S74,  376,  49  CCA  86  [aff  189  U.  8. 
SOS,  23  set  849,  47  L.  ed.  921]  (hold- 
ing demand  and  refusal  not  condi- 
tions precedent  in  action  for  forfeit- 
ure and  penalties  because:  "The  mo- 
tion would  make  the  right  turn  upon 
the  demand  and  refusal,  in  addition 
to  the  finding  in  possession,  which  is 
so  much  more  than  the  statute  re- 

Sulres");  Falk  v.  Curtis  Pub.  Co.,  100 
'ed.  77.  81  (where,  in  action  for  pen- 
altiaa,  the  court  said^.  "Consequently, 


claimant,  copyright  exists,  although  registration  is 
refused  by  the  copyright  office.*  The  means  of 
secnriilg  the  right  are  only  those  specified  in  ^he 
statute  itself.'  Nothing  not  required  by  the  statute 
may  be  required  by  the  oourt,^  although  there  are 
decisions  which  apparently  disregard  this  rule  and 
which  to  that  extent  must  be  regarded  as  unsound,' 


a  declaration  which,  as  in  this  In- 
stance, alleges  Infringement  in  the 
words  of  the  statute,  and  then  fur- 
ther alleges  that  there  were  upward 
of  6,000  sheets  thereof  so  copied  and 
printed,  and  foutid  in  the  possession 
of  the  defendant,  cannot  be  held  to 
be  defective  because  it  does  not  also 
allege  'that,  at  the  time  they  were  so 
found,  they  were  then  being  printed 
or  published  or  exposed  for  sale  by 
the  defendant';  for  the  law  has  not 
made  such  additional  fact  essential 
or  material").  See  U.  S.  ▼.  Young, 
26  Wash.  L.  646  (holding  that  man- 
damus will  not  lie  to  compel  the 
librarian  of  congress  to  record  a 
claim  for  copyright  in  noncopyrlght- 
able  subject  matter). 

a  a]  The  statatorj  rlffht  to  alb- 
lad  1>7  tlia  perfomuuios  of  ths 
•eta  wfeloh  tlie  statut*  polats  out: 
that  is,  the  author  having  complied 
with  the  statute  and  given  up  his 
common-law  right  of  exclusive  dupli- 
cation prior  to  general  publication, 
obtained  by  the  method  pointed  out 
In  the  statute  an  exclusive  right  to 
multiply  copies  and  publish  the  same 
for  the  term  of  years  named  in  the 
statute.  Calipa  v.  Inter.  Ocean  News- 
paper (>>.,  216  U.  S.  182,  30  set  38, 
64  li.  ed.  160. 

[b]  Bui*  appllsd. — ^"The  sixth 
cause  of  demurrer  aasigned  could  not 
be  sustained  without  writing  into  the 
statute  language  which  it  does  not 
contain.  I  have  heretofore  held  that 
the  forfeiture  is  limited,  as  to  the 
number  of  copies,  to  such  as  have 
been  found  In  the  possession  of  de- 
fendant; but  there  is  nothing  in  the 
act  to  support  the  position  that  they 
must  have  been  so  found  'by  the 
plaintiff  or  some  one  acting  -  on  his 
behalf  in  the  premises.' "  Falk  v. 
CurUs  Pub.  Co.,  100  Fed.  77,  82. 

Beanlrsmsnts  *s  to  iMtto*  see  in- 
fra {  214. 

5.  Dam  V.  Kirk  la  Shelle  Co.,  176 
Fed.  902.  99  CCA  392.  41  LRAN3 
1002,  20  AnnCas  1178:  Tribune  Co.  v. 
Associated  Press,  116  Fed.  126.  See 
also  infra  8  214  text  and  note  26; 
i  272  text  and  note  9. 

[a]  nurtaacas  of  eztxa^leral  ra. 
qiiuxmnmtm. — (l)  The  Chicago  Trib- 
une, by  agreement  with  the  London 
Times,  secured  for  use  in  the  Trib- 
une's columns  the  war  news  espe- 
cially gathered  by  the  Times,  and  its 
editorial  comments  thereon.  The 
Times,  which  Is  copyrighted  each 
day,  released  Its  copyright  as  to  such 
articles  as  the  'Tribune's  corre- 
spondent might  choose  to  forward  to 
his  paper;  the  Tribune  undertaking 
to  copyright  its  daily  edition  simul- 
taneously with  the  copyrighting  of 
the  Times.  On  the  other  hand,  the 
London  correspondents  of  the  Asso- 
ciated Press,  buying  the  Times  as  It 
appeared  on  the  streets,  selected  such 
items  as  they  chose  and  forwarded 
them  to  America.  This  news  the 
"Tribune  sought  to  restrain  the  Asso- 
ciated Press  from  using,  and  asked 
damages  In  the  sum  of  one  hundred 
thousand  dollars.  The  question  was 
heard  on  bill  and  answer,  and  re- 
sulted in  a  decree  for  defendant 
Tribune  Co.  v.  Associated  Press,  116 
Fed.  126,  128  (where  the  court  said: 
"On  the  showing  that  the  defendant 
obtains  its  matter  for  publication 
directly  from  the  London  Times,  and 
without  knowledge  or  notice  of  any 
selections  by  the  complainant,  the 
statute  is  not  applicable,  unless 
through  the  contract  rights  of  the 
Tribune  it  operates  to  exclude  from 
general  publication  all  cablegrams 
and  editorials  appearing  in  the  Lon- 
don Times.   The  contract  referred  to 


f:lves  a  right  to  the  Tribune  'to  pub- 
ish  in  America  such  cablegrams  and 
editorials'  as  it  chooses  to  'telegraph 
to  America  from  the  Times,'  and  the 
latter  abandons  in  favor  of  the  Trib- 
une 'any  copyright  in  those  tele- 
grams so  far  as  publication  in 
America  Is  concerned.'  The  optional 
rights  thus  acquired  by  the  Tribuno 
extend  to  all  cablegrams  appearing 
in  the  Times,  although  the  purported 
surrender  for  copyrights  relates  to 
the  extracts  only,  and  until  after  the 
Tribune  has  both  made  and  published 
its  selections  no  means  are  open  to 
the  public  to  ascertain  the  portion 
thus  excluded  from  use;  and  it  fur- 
ther api>ear8  that  many  of  the  cable" 
grams  in  the  Times  are  not  its  sole 
property.  As  the  exclusive  right  of 
publication  at  common  law  termi- 
nates with  the  publication  In  Loi>- 
don,  no  protection  then  exists  beyond 
that  expressly  given  by  the  statute. 
Before  the  amendment  authorising 
copyright  in  America  on  foreign  pub- 
lications, under  prescribed  conditions 
where  the  publication  is  simultane- 
ous, such  foreign  property  right  was 
left  unprotected.  Under  the  amend- 
ment, whatever  rights  may  be  vested 
either  in  the  Times,  or  in  the  Tribune 
through  contract  with  it,  to  copy- 
right any  editorials  or  special  matr 
ter,  I  am  satisfled  that  it  can  be  ex- 
ercised only  for  matter  distinctly  set 
apart  for  the  purpose  &nd  ao  distin- 
guished in  the  publication,  and  that 
the  publication  In  this  country  must 
be  substantially  identical  with  that 
in  the  foreign  country,  to  bring  it 
within  the  Intent  of  the  statute.  The 
matter  in  controversy,  as  mere  se- 
lections from  several  cablegrams  and 
editorials  in  the  Times,  not  predesig- 
nated'for  copyright  here  and  not  so 
intended  on  behalf  of  the  Times, 
does  not  seem  to  conform  to  the 
statutory  requirements."  Obviously 
the  court  has  here  added  a  new  con* 
dltion  precedent  to  copyright  protee- 
tion,  namely,  that  the  matter  to  b* 
copyrighted  must  be  "distinctly  set 
apart  for  the  purpose  and  so  dlatinr 
guished  in  the  [foreign]  publicatioi\ 
and  that  the  publication  .  .  .  must 
be  substantially  identical  with  that 
in  the  foreign  country."  This  is  pure 
judicial  legislation,  for  there  ia  n«> 
such  requirement  in  the  statute).  <2) 
Additions  to  the  statutory  form  oi 
notice  of  copyright  have  been  .angt- 
gested.  Dam  v.  Kirk  la  Shelle  Co, 
176  Fed.  902,  906,  99  CCA  892,  41 
LRANS  1002,  20  AnnCaa  1178  faff  16t 
Fed.  589]  (where  the  court  said:  "In 
the  case  of  reservation  of  dramatie 
rights,  in  addition  to  the  notice  of 
the  copyright  of  a  magasine.  it  may 
well  be  that  it  should  appear  in  some 
distinct  way  that  such  reservatioa 
of  such  rights  to  the  particular  arti- 
cle is  made  for  the  benefit  of  the 
author.  Indeed,  it  may  be  that  the 
author  should  contemporaneously 
take  out  in  his  own  name  a  copyright 
covering  such  rights.  But  this  ques- 
tion need  not  now  be  determined." 
These  suggestions  of  the  court  are 
contrary  to  the  settled  principles  that 
copyright  protection  can  be  obtained 
only  by  compliance  with  the  statu- 
tory requirements,  and  that  nothing 
not  required  by  the  statute  ds  neces- 
sary or  will  be  of  any  avail.  The 
statute  provides  no  method  of  copy- 
righting separately  the  "dramatic 
rights"  In  a  story.  The  story  may  be 
copyrighted,  and  the  drama  made 
from  it  may  be  copyrighted,  but  the 
right  to  dramatize  may  not  be  copy- 
righted, except  as  an  Inoident  to  the 
copyright  of  the  story  as  such.  See 
also  infra  $  214). 
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each  as  a  requirement  that  oopyrighted  and  oncopy- 
righted  matter  in  a  book  shall  be  distinguished.* 

[(  168]  b.  What  Law  Qovenu.  The  eziatenee 
and  validity  of  an  alleged  copyright  must  be  de- 
termined with  reference  to  the  requirements  of  the 
law  in  foree  at  the  time  when  it  is  claimed  th^  eopy* 
light  was  acquired/  except  in  the  few  cases  where 
eongress  has  validated  invalid  copyrights  by  cura- 
tive acts." 

[(  169]  c.  Strict  or  Substantial  Oompliaace.  It 
has  been  declared  that  a  copyright  title  is  not  per- 
fected without  a  strict  compliance  with,  the  require- 
ments of  the  statute."  But  in  determining  what  are 
such  requirements,  the  statute  will  be  given  a 
reasonable   construction/"   and   the  better 


view 


that  a  substantial  ooiiq>lianee  with  such  requirements 
is  sufBcient.** 

[(  170]  d.  Bules  of  Oopyrii^  Offica.  Subject 
to  the  approval  of  the  librarian  of  congress,  the 
register  of  copyrights  is  authorized  to  make  rules 
and  regulations  for  the  registration  of  claims  to 
copyright  as  provided  by  the  statute."  This  power 
has  been  exercised/'  and  the  rules  and  regulations 
so  prescribed  have  the  force  of  law/*  except  so  far 
as  they  may  be  inconsistent  with  the  pioyiBion  of  the 
statute. 

[i  171]  2.  BequiiemBnta  of  the  Act  of  1909  as 
Amended— a.  Publication — (1)  In  a«neraL  The 
statute  provides  that  any  person  entitled  thereto 
under  the   statute   may   secure   copyright   for  his 


«.  Bentley  v.  Tibbals,  223  Fed. 
247.  138  CXiA.  489.  See  also  West  Pub. 
Co.  V.  BSdward  Thompson  Co.,  168 
Fed.  833,  87S-881  [rev  on  this  point 
176  Fed.  833]  (dlstlnguishlnK  com- 
piled matter), 

'  .[a]  XUnatnitioa  aad  cfmiiniwit 
(I)  where  copyrighted  and  uncopy- 
ricrhted  matter  Is  Incorporated  In  a 
single  work.  It  has  been  held  that 
they  must  be  distlngrulshed  or  no 
protection  can  be  hacT  although  the 
statutory  form  of  notice  is  used,  and 
there  is  no  requirement  of  such  dis- 
crimination In  the  statute.  Bentley 
V.  Tibbals,  223  Fed.  247,  256,  138  CCA 
489  (where  the  court  said:  "In  this 
CSJW  the  author  of  the  English  work 
is  informed  that  It  'Includes  the 
Telegraph  Cyphers  entered  according 
to  act  of  Congress  in  the  year  1906, 
by  B).  Lh  Bentley  In  the  ofnce  of  the 
Ubrarlan  of  Congress,  at  Washing- 
ton, D.  C  But  no  one,  on  inspecting 
the  Elnglish  work,  can  tell  what  por- 
tion of  it  has  been  taken  from  the 
Telegraph  Cyphers  and  what  part 
has  not.  That  he  can  only  ascertain, 
by  securing  a  copy  of  the  Telegraph 
C^'phers  and  comparing  It  word  by 
word  with  the  Code.  In  other  words, 
there  is  nothing  which  Indicates  to 
the  reader  what  portion  of  the  work 
i»  Drotected  by  American  copyright 
end  what  is  not,  but  he  Is  left  to 
aaoertain  that  fact  for  himself  by  a 
verbal  comparison,  word  for  word,  of 
the  American  and  BngUsh  publica- 
tions. The  conclusion  at  which  we 
have  arrived  is  that  the  complainant 
Is  not  entitled  to  an  injunction  to 
tfestnaln  the  defendant  from  publish- 
ing and  selling  'Bentley's  Complete 
Phrase  Code'  as  prayed  for  in  the 
bill.  We  have  arrived  at  this  con- 
clusion, not  because  he  reprinted  the 
matter  in  England  without  taking 
out  copyright  In  that  country.  That 
he  could  do  witbont  impadrlng  any  of 
bla  rij^ts  in  the  United  States.  But 
his  dlmculty  arises  out  of  the  fact 
that  in  his  Snglleh  publication  of  the 
Code  he  embodied  the  Telegraph 
Cyphers,  or  a  substantial  part  of  that 
woric  and  imported  the  same  into  the 
United  States,  and  sold  it  here,  with- 
out any  notice  in  It  by  which  the 
public  could  know  by  Inspection  the 
copyrighted  from  the  uncopyrighted 
matter.  In  our  opinion  one  who  so 
embodies  copyrighted  with  uncopy- 
righted matter  that  one  reading  his 
vork  cannot  distinguish  between  the 
two  has  no  right  to  complain  If  the 
book  is  republished  by  third  parties. 
It  is  true  that  Bentley  did  insert 
the  statutory  notice  in  the  Code  by 
which  he  directed  attention  to  the 
fact  that  the  Telegraph  Cyphers  were 
included  in  the  new  publication,  but 
<he  statutory  notice  was  intended  by 
Oongress  to  apply  to  publications 
as  a  whole — where  the  author  is 
copyrighting  the  work  as  a  whole.  It 
was  not  intended  by  Congress  that, 
to-  inserting  notice  in  an  uncopy- 
righted work  that  It  contains  copy- 
righted matter,  the  author  could 
thereby  prevent  the  republication  by 
a    stranger    of     the    uncopyrighted 


book.  In  this  case  the  English  book 
covers  more  than  200  large  pages 
and  the  original  American  work  less 
than  40.  One  cannot  ascertain  what 
part  of  the  English  book  contains 
the  copyrighted  matter  taken  from 
the  American  book,  unless  he  Is  able 
to  obtain  from  some  sourc»  a  copy 
of  the  original  work  and  compare  it 
letter  by  letter  and  word  by  word 
with  the  book  subsequently  published 
in  England.  This  we  do  not  think 
he  Is  called  upon  to  do.  If  one  in- 
tends to  assert  his  exclusive  right 
to  publish  and  sell  copyrighted  mat- 
ter, he  must  so  clearly  indicate  the 
matter  in  which  he  has  the  exclusive 
right  that  the  public  upon  inspection 
can  determine  the  question  of  Its 
own  rights  therein.  He  cannot  re- 
quire the  public  to  search  the  mar- 
kets to  find  a  copy  of  his  copy- 
righted book,  then  purchase  it,  and 
then  compare  it  word  by  word  with 
the  uncopyrighted  work.  We  do  not 
decide. in  this  case  that  Bentley  has 
lost  his  copyright  in  the  Telegraph 
Cyphers,  so  that  any  one  is  at  liberty 
to  reprint  that  book.  Whether  he  has 
or  has  not  lost  that  right  is  not  be- 
fore us  and  is  not  decided.  What  we 
do  decide  is  that  he  has  no  standing 
in  court  to  prevent  by  Injunction  the 

Publication  of  the  Cfomplete  Phrase 
ode,  which  is  an  uncopyrighted 
work,  the  whole  of  which  the  defend- 
ant was  at  liberty  to  reprint,  includ- 
ing the  matter  taken  from  the  Tele- 
graph Cyphers,  although  copyrighted, 
OS  there  is  nothing  in  the  work  which 
indicates  the  copyrighted  from  the 
uncopyrighted  matter."  This  doc- 
trine certainly  adds  a  requirement 
not  in  the  statute,  and  if  strictly  ap- 
plied would  deprive  very  m^y  works 
of  protection,  for  It  has  not  been 
customary  to  do  what  Is  here  indi- 
cated as  necessary  to  be  done.  It  is 
wholly  inconsistent  with  the  Copy- 
right Act  of  1909  (36  U.  S.  St.  at  L. 
1076  c  320  fi  3,  6,  19),  which  would 
be  unworkable,  if  such  doctrine  pre- 
vailed. It  seems  inconsistent  with 
the  decision  of  the  supreme  court  in 
United  Dictionary  Co.  v.  G.  &  C.  Mer- 
riam  Co.,  208  U.  S.  260,  28  SCt  290, 
62  L.  ed.  478).  (2)  "The  defendant's 
counsel  Insisted,  that  if  the  said  In- 
dexes were  the  subject  of  a  copyright, 
yet  it  was  the  duty  of  the  proprietor 
thereof,  who  obtained  the  copyright, 
to  express.  In  the  title  deposited  and 
published,  (where  he  was  not  entitled 
to  a  copyright  of  the  whole  book,) 
the  matter  for  which  he  claimed 
such  copyright;  that  he  coald  not  ob- 
tain a  valid  copyright  to  such  mat- 
ter, which  was  a  very  small  portion 
of  the  work,  under  a  general  claim 
to  a  copyright  to  the  whole  book,  and 
in  this  case  he  had  not  only  not 
claimed  any  such  copyright  to  the 
indexes,  but  merely  a  copyright  to 
the  report  of  the  cases,  and  therefore 
had  not  acquired  any  valid  copyright 
to  such  indexes,  and  prayed  the  court 
so  to  Instruct  the  Jury.  But  the  court 
decided,  that  a  copyright  to  the  whole 
book  would  secure  to  the  proprietors 
the   exclusive   right   to   such   matter 


in  the  book  as  was  susceptible  of  a 
copyright,  although  such  matter 
composed  ever  so  small  a  portion  of 
the  book,  and  so  instructed  the  jury, 
and  refused  to  Instruct  said  jury  as 
requested  by  the  counsel  for  the  said 
defendant."  Backus  v.  Gould.  7  How. 
(U.  8.)  798,  799.  12  L.  ed.  919  (where 
the  supreme  court  did  not  pass  on 
this  point). 

OoitiponMit  parts  of  ooOTXlglitad 
wcwk  protsotad  see  infra  i  272. 

7.  Davies  v.  Bowes,  219  Fed.  1'%. 
134  CCA  652;  Lydiard-Feterson  Co.  v. 
Woodman,  204  Fed.  921,  123  CCA  :4I 
N-eh  den  206  Fed.  900.  126  CCA  4341: 
be  Jonge  v.  Breuker,  etc.,  Co..  1S2 
Fed.  IBO  [afr  191  Fed.  36,  111  CCA 
667  (aff  235  U.  S.  88,  35  SCt  6,  SI 
L.  ed.  IH)]. 

8.  Private  Acts  Relating  to  Copy- 
right   (Copyright   Office   Bui.    No.   t 


p  73  et  seg). 

[a]    Valfiue  to  nutlte  ttanalx  dfpoe- 
Ita  cozed. — By   the   act   of   March   ^, 


1893,  it  was  provided  that  a  prior 
failure  to  make  timely  deposits  ax 
required  by  law  should  be  cured,  pro- 
vided the  required  deposits  had  been 
made  before  March  1,  1893,  27  St.  at 
L,.   748. 

9.  Crown  Feature  Film  Co.  v. 
Levy,  202  Fed.  805;  Lederer  v.  Saake. 
166  Fed.  810  [rev  on  other  grounds 
174  Fed.  136,  98  CCA  671J;  White- 
Smith  Music  Pub.  Co.  V.  Apollo  Co.. 
147  Fed.  226,  77  CCA  368  {».«  201 
U.  S.  1,  28  set  319,  62. L.  ed.  65S,  14 
AnnCas  6281:  Bobbs-Merrill  Co.  v. 
Straus,  147  Fed.  15,  77  CCA  607.  II 
LRANS  766  [aXt  139  Fed.  155.  and 
atr  210  U.  S.  339,  28  SCt  722.  52  U 
ed.  10861;  O.  A  C.  Merriam  Co.  v. 
TTnited  Dictionary  Co.,  140  Fed.  Til 
[rev  on  other  grounds  146  Fed.  354, 
76  CCA  470  (aff  208  U.  S.  260,  28  KCl 
290.  62  L.  ed.  478)1;  Bennett  v.  Carr, 
96  Fed.  213,  37  (3CA  463;  Osgood  v. 
A.  S.  Aloe  Instrument  (jo.,  83  Fed. 
470;  Baker  v.  Taylor,  2  F.  Cas.  No. 
782,  2  Blatchf.  82  [dt  Wheaton  v. 
Peters,  8  Pet.  (U.  S.)  691,  78  U  ed 
10551.  But  see  .supra  i   88. 

[a]  Strict  oonatrnenon  aa  to  p«a- 
alty. — In  actions  to  recover  the  pen- 
alty imposed  by  Rev.  St  i  »f65, 
plaintiff  must  show  that  there  has 
been  a  strict  compliance  with  i  4936; 
that  section  should  lie  strictly  con- 
strued, because  it  contains  the  con- 
ditions precedent  to  the  recovery  of 
severe  penalties.  Bennett  v.  Carr,  37 
CCA  463,   96   Fed.   213. 

10.  Stilot  or  libsral  coaatzactloa 
of  etatuta  see  supra  i  88. 

11.  See  supra  9  88.    See  also  infra 

ia.'  Act  March  4.  1909  (35  St  at 
L.   1075  c  320   (  53). 

13.  See  Rules  and  Regulations  for 
the  Registration  of  Claims  to  Corr- 
right  (Copyright  Office  Bui.  No.  15). 

14.  In  the  absence  of  any  direct 
decision  on  this  point,  the  federal 
equity  and  bankruptcy  rules  pre- 
scribed by  the  court  under  similar 
statutory  authority  afford  a  satisfac- 
tory analogy. 

[al  Tlw  raioa  for  pcaetlee  sad 
pzocsdiiM  In  copyright  cases  pre- 
scribed by  the  supreme  court  rest  on 


-Uter 


1,  devotopmenta  and  Ohaagoa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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work  by  publication  thereof  with  the  notice  of  copy- . 
right  required  by  the  acf  Such  publication  secures 
and  initiates  copyright  without  further  formalities/' 
provided  only  the  work  is  one  which  may  be  copy- 
righted," and  the  copyright  claimant  is  a  person  en- 
titled to  obtain  a  copyright  thereon.'"  Registration 
and  deposit  of  a  copy  or  copies  of  the  work  in  the 
copyright  office  is  required,  but  only  after  the  copy- 
right has  been  obtained  by  publication." 

UnpaUished  works.  Special  provision  is  made 
for  copyrighting  unpublished  works." 

[$172]  (2)  What  Constitates  PnbUcation.  Ptb- 
lished  works  are  such  as  are  printed  or  otherwise 
produced  and  "placed  on  sale,  sold,  or  publicly  dis- 
tributed"** by  the  proprietor  of  the  coi^right  or 
under  his  authority."  The  statute  thus  preserves 
the  distinction  between  general  publication  and 
limited  or  qualified  publication,^  and  investitive 
publication  under  the  statute  is  such  a  publication  as 
would  divest  all  common-law  rights,  and  operate  as 
a  dedication^  but  for  the  protection  of  the  statute, 
subject  of  course  to  the  rule  that  a  foreign  publica- 
tion may  work  a  dedication,"  although  it  may  be 
insufQcient  to  initiate  a  copyright**  a  point  not  alto- 
gether free  from  doubt. 

[$  173]  (3)  Place  of  Publication.  The  statute 
merely  provides  that  copyright  may  be  secured  by 
publication  with  the  required  notice  of  copyright, 
and  is  silent  as  to  the  place  where  such  publication 
may  or  must  be  made."  But  in  view  of  the  terms 
of  the  amendatory  act  of  1014,  it  is  plain  that  in- 
vestitive publication  may  be  made  not  only  in  the 


United  States  and  its  possessions,  but  it  niay-be 
made  even  in  a  foreign  country,  provided  it  is  one 
whose  citizens  or  subjects  are  entitled  to  the  benefit 
of  the  statute,^  and  this  is  the  construction  adopted 
by  the  copyright  office  as  shown  by  its  official  forms 
foir  securing  registration  of  copyright.^  This  is  a 
radical  departure  from  the  long  settled  rule  that 
first  or  contemporaneous  publication  must  be  made 
in  the  United  States  in  order  to  support  a  copy- 
right,^ and,  but  for  the  express  terms  of  the  amend- 
atory act,  such  construction  would  not  be  permis- 
sible," as  it  would  be  contrary  to  the  presumption 
against  the  extraterritorial  operation  of  statutes,'* 
and  because  it  introduces  some  striking  anomalies 
into  the  law.**  But  the  intention  of  congress  must 
prevail,  as  it  has  power  to  grant  copyright  within 
the  United  States  on  such  terms  as  it  sees  fit  to  pre- 
scribe.'^ Under  all  prior  statutes,  works  first  pub- 
lished abroad  were  not  subject  to  copyright  in  this 
country.** 

[$  174]  b.  Deposit  of  Oopies  and  Begistration — 
(1)  FuUialied  W(»ks— (a)  Necassitjr  for,  and 
Effect  of,  OmiiBion.  After  copyright  has  been 
secured  by  publication  of  the  work  with  the  notice, 
of  copyright  as  prescribed  by  the  statute,**  it  is 
further  required  that  a  copy,  or  in  certain  cases  two 
copies,*'  shall  be  deposited  in  the  copyright  office, 
or  in  the  mail  addressed  to  the  register  of  eopy- 
rights  at  Washington,  District  of  Columbia,  accom- 
panied by  a  claim  of  copyright.**  This  deposit  of 
copies  and  registration  is  not  a  condition  precedent 


like  ■tatntory  authority.  See  Act 
March  i,  180S  (35  St.  at  L.  107S  c 
320   9   2B). 

15.  Act  March  4.  1909  (36  St.  at 
L.  1075  c  320  i  9);  Universal  Film 
Mfg.  Co.  V.  Copperman,  212  Fed.  301 
(aif  218  Fed.  677,  134  CCA  8061, 

[a]  •'Works  latMiOaA  tor  mO*  or 
gwnantl  dlsmtatlon  must  first  be 
printed  with  the  statutory  form  of 
copyright  notice  Inscribed  on  every 
copy  intended  to  be  circulated." 
Rules  and  Reflations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.  16)   rule  25. 

le.    New  York  Times   Co.   v.   Star 


Co.,    196    Fed.    110;    National    Cloak, 
etc.,  Co.  V.  Kaufman,  189  Fed.  216. 

"Copyright  under  the  act  of 
Congress  entitled:  'An  act  to 
amend  and  consolidate  the  acts  re- 
specting copyright,'  approved  March 
4,  1909.  is  ordinarily  secured  by 
printing  and  publishing  a  copyright- 
able work  with  a  notice  of  claim  in 
the  form  prescribed  by  the  statute. 
Registration  can  be  made  after  such 
publication,  but  the  statute  expressly 
provides.  In  certain  cases,  for  regis- 
tration of  manuscript  works."  Rules 
and  Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright  Of- 
fice Bui.  No.  15)  rule  1. 

ly.  Wlurt  may  ba  oopyzlglited  see 
supra  Si  90-148. 

i&  Wlko  SBtttlsd  to  eopjrxlKlit  see 
supra  99   144-168. 

19.     See  Infra  9!  174-180. 

ao.  See  infra  I  181  et  seq.  See 
also  supra  9i   103-106. 

ai.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  But  No.  16)  rule 
25. 

S8.  Act  March  4,  1909  (86  St.  at  L.. 
1076  c  820  I  62).  See  also  supra 
f    44. 

33.     See  supra  I  48. 

04.     See  supra    !l    40-56. 

Bui*  uaOar  f  ormar  statutM  see  in- 
fra {}  209-211. 

as.     See  supra  i  46. 
fn,  I   17.8, 


ae.     See  infra 


Ad  iataitatt  oopyxtglits  for  foralga 
books  see  infra  1  198. 

97.  Act  March  4,  1909  (36  St.  at 
L.  1075  c  320  f  9). 

ae.    Act    March   t«,    1914    (88    St. 


at  L.  311),  amending  Act  March  4, 
1909    (36   St.  at  L.   1075   e  320   {   12). 

Otttiaaaiilt  and  r— Idamie  of  olalm> 
■St  see  supra  99   157-160. 

80.  See  Rules  and  Regulations  for 
the  Registration  of  Claims  to  Copy- 
right (Copyright  Office  Bui.  No.  16) 
nile  88,  and  forms  referred  to  there- 
in.     ' 

30.  See  infra  9  211.  See  also  su- 
pra  9   92. 

[a]  Tho  fotmar  BagUah  stat  irtss 
have  received  a  construction  requir- 
ing investitive  publication  to  be 
made  within  the  limits  of  the  United 
Kingdom.     See  infra  {  224. 

31.  The  notice  of  copyright  Is  re- 
quired to  be  affixed  only  to  copies 
"publish^  or  offered  for  sale  in  the 
United  States."  Act  March  4, 
1909  (86  St.  at  L.  1076  c  820  f  9). 
This  seems  to  imply  that  the  publi- 
cation with  notice,  which  initiates 
the  copyright,  shall  be  "in  the  Uni- 
ted States."  See  United  Dlctlonai7 
Co.  v.  O.  &  C.  Merrlam  Co.,  208  U.  8. 
260.  28  SCrt  290,  52  U  ed.  478. 

33.     See  supra   9    89. 

33.  ra]  Vne  Inconslstsaclea  and 
obaonxlty  thus  introduced  appear 
from  the  following  statement  of  the 
statutory  provisions  as  they  now 
stand:  Section  9  provides  that  oopy- 
right  is  secured  by  publication  with 
notice  of  copyright,  and  that  such 
notice  shall  be  affixed  to  each  copy 
published  in  the  United  States.  No- 
tice has  never  been  required  in  for- 
eign editions  (see  infra  9  219)  and 
the  rule  was  not  changed  by  this 
statute  (see  infra  9  194).  Section  12 
provides  that  after  copyright  has 
been  secured  "by  publication  .  .  . 
with  the  notice  of  copyright"  two 
copies  of  the  work  shall  be  sent  to 
the  copyright  office,  etc.  The  amend- 
ment of  1914  provides:  "Or  if  the 
work  is  by  an  author  who  la  a  citi- 
zen or  subject  of  a  foreign  state  or 
nation  and  has  been  published  in  a 
foreign  country,  one  complete  copy 
of  the  best  edition  then  published  In 
such  foreign  country."  This  can 
only  mean  that  copyright  can  be  se- 
cured by  publishing  abroad  with  the 
oopyrlght  notice,  and  yet  by  express 
provision  of  i  9  such  notice  need  not 
be  used  abroad.    Therefore  after  firat 


publication  abroad,  the  notice  could 
be  omitted  and  the  copyright  would, 
still  remain  valid.  Deposit  of  cop- 
ies and  registration  are  not  neces- 
sary to  the  validity  of  the  copyright, 
but  can  be  made  at  any  time  before 
suit  for  infringement  is  filed  (see  in- 
fra it  174,  176).  It  would  therefor* 
be  possible  to  intrlnca  the  copyright 
of  a  foreign  work  never  published^  in 
this  country  and  bearing  no  notice 
of  copyriAt,  and  never  deposited  or' 
registeredT  In  the  copyright  office. 
This  also  discriminates  against  books 
published  abroad  in  the  English  lan- 
guage, because  such  books  must  be 
deposited,  and  an  interim  copyright 
secured,  within  thirty  days  from 
publication,  or  they  will  fall  into  the 
public  domain,  and  after  an  interim 
copyright  is  secured,  such  books 
must  be  manufactured  and  published 
within  the  United  States.  Act  Marcb 
4,  1909  (35  St.  at  L..  1075  c  320  U 
21    22). 

Ad  lateilia  oopyzlalit  for  foralgs 
books  see  infra  ]  193. 

Somsstio  mannTaotBre  see  supra 
9  100. 

34,  United  Dictionary  Co.  v.  G.  & 
C.  Merrlam  Co.,  208  U.  S.  260,  264, 
28  set  290,  52  L.  ed.  478  (where 
Holmes,  J.,  said:  "Of  course.  Con- 
gress could  attach  what  conditions  it 
saw  fit  to  its  grant").  See  also  su- 
pra i  167. 

30.  See  infra  9  211.  See  also  su- 
pra 99  45,  92. 

3&     See  supra  99  171-173. 

37.  Bee   Infra   99    176-180. 

38.  Act  March  4,  1908  (35  St.  at  L. 
1075  c  320  9  12);  New  Tork  Times 
Co.  v.  Sun  Printing,  etc.,  Assoc,  204 
Fed.    686,   123   CCA   64. 

"After  publication  of  the  work 
with  the  copyright  notice  inscribed, 
two  complete  copies  of  the  best  edi- 
tion of  the  work  must  be  sent  to  the 
Copyright  Office,  with  a  proper  ap- 
plication for  registration  correctly 
filled  out  and  a  money  order  for  the 
amount  of  the  legal  fee."  Rules  and 
Regulations  for  Registration  of 
Claims  to  (3opyrlght  (Copyright  Of- 
fice Bui.  No.  15)  rule  24. 

[a]  MaHlng  appUcatioa  sad  oop- 
IM. — "All  mall  matter  intended  for 
the   Copyright   Office  should   be  ad- 
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to  the  acquisition  and  existence  of  a  copyright,'* 
there  being  a  radical  change  in  this  respect  from  the 
former  law.^  But  by  express  provision  of  the 
statute*^  no  action  or  proceeding  can  be  maintained 
for  infringement  of  copyright  in  any  work  until  the 
provisions  of  the  statute  with  respect  to  the  deposit 
of  copies  and  registration  of  such  work  have  been 
complied  with/'  A  parallel  to  this  provision  long 
existed  in  the  English  law  with  respect  to  registra- 
tion at  Stationers'  Hall."  At  any  time  after  pub- 
lication of  the  work,  however,  the  raster  of  copy- 
rights may,  on  actual  notice,  require  the  proprietor 
of  the  copyright  to  make  the  specified  deposit,  and 
if  the  deposit  is  not  then  made  within  the  time  lim- 
ited in  the  statute,^  the  proprietor  is  liable  to  a  fine 
df  one  hundred  dollars,  and  to  pay  to  the  library  of 
congress  twice  the  amount  of  the  retail  price  of  the 
best  edition  of  the  work,  and  the  copyright  becomes 
void.^  Of  course,  under  these  provisions,  if  the 
reg^ister  of  copyrights  does  not  give  actual  notice 
that  deposit  is  required,  the  copyright  remains  in 
force  without  any  deposit  or  registration. 

[i  175]  (b)  Time  of  Deposit  and  Beglstratioii. 
The  statute  merely  requires  that  the  deposit  of  the 
copyriglit  work  shall  be  made  "promptly"  after 
publication.^  The  term  "promptly"  has  been  de- 
fined as  meaning  without  unnecessary  delay.*''  It 
is  not  essential,  however,  that  the  deposit  be  made 
on  the  very  day  of  publication,**  and  there  appears 
to  be  no  penalty  for  a  lack  of  promptness. 

After  actual  notice  by  the  register  of  copyriglitB 
that  a  deposit  is  required,  the  deposit  must  be  made 
within  three  months  from  any  part  of  the  United 
States,  or  within  six  months  from  any  outlying  ter- 
ritorial possession  of  the  United  States,  or  from  any 
foreign  country,"  or  a  penalty  will  be  incurred,  and 
the  copyright  will  become  void."** 

A  periodical  can  be  registered  only  after  publi- 
eatioli:  it  is  not  possible  to  register  the  title  of  the 
periodical  in  advance  of  publication." 

[f  176]  (c)  Nature  and  Number  oi  Copies  De- 
posited— a^.  In  General.  Except  as  otherwise  pro- 
vided by  special  provisions  applicable  to  certain 
classes  of  works,''  the  statute  requires  two  complete 

dressed    to    the    'Rerlster    of 
rights.   Library   of   Confess.    Wasli 


copies  of  the  best  edition  of  the  work  to  be  de- 
posited with  the  claim  for  copyright."  Deposit  of 
an  incomplete  or  fragmentary  i>art  of  a  work  is  un- 
authorized and  insufficient. 

[$  177]  bb.  Works  by  Alien  Antbozs.  If  the  work 
is  by  an  author  who  is  a  citizen  or  subject  of  a 
foreign  state  or  nation,  and  has  been  published  in  a 
foreign  country,  one  complete  copy  of  the  best 
edition  then  published  in  such  foreign  country  must 
be  deposited,  and  such  deposit  is  sufficient." 

[$  178]  cc.  American  Mannfactnie.  If  the  work 
be  a  book  or  periodical,  the  copies  deposited  most 
have  been  produced  in  accordance  with  the  domestic 
manufacturing  provisions  of  the  statute.*^  These 
manufacturing  requirements  have  already  been  con- 
sidered.°' 

[i  179]  dd.  Periodicals.  Application  for  the  regis- 
tration of  a  periodical  should  be  made  in  the  same 
manner  as  for  books,  depositing  two  copies.^  Sepa- 
rate registration  is  necessary  for  each  number  of 
the  periodical  published  with  a  notice  of  copyright." 
The  copies  deposited  must  conform  to  the  domestic 
manufacturing  requirements.* 

[(  180]  ee.  Oontribntions  to  Periodicals.  If  special 
ri^stration  is  requested  for  any  contribution  to  a 
periodical,  one  copy  of  the  number  of  the  periodical 
in  which  the  contribution  appears  must  be  dejMsited 
promptly  after  publication."  The  entire  copy  should 
be  sent;  sending  a  mere  clipping  or  a  page  contain- 
ing the  contribution  does  not  comply  with  the 
statute.*' 

[$  181]  (2)  Unpublished  Works— (a)  In  Ges- 
eraL  As  already  noted,  unpublished  works  are  made 
copyrightable  by  the  act  of  1909."  Unpublished 
works  are  such  as  have  not  at  the  time  of  registra- 
tion been  printed  or  reproduced  in  copies  for  sale 
or  been  publicly  distributed."*  They  include:  (1)  ' 
Lectures,  sermons,  addresses,  or  similar  productions 
for  oral  delivery;  (2)  dramatic  and  musical  com- 
positions; (3)  photographic  prints;  (4)  works  of 
■  art  (paintings,  drawings,  and  sculpture) ;  (5)  plastic 
works;  (6)  motion  picture  photoplays;  and  (7)  mo- 
tion pictures  other  than  photoplays.**  This  enu- 
meration  is  not   exclusive."     In   order   to   secure 


Copy- 
Wash- 
ington, D.  C'  No  letters  dealing 
with  copyright  matters  should  be  ad- 
dressed to  individuals  In  the  oflllce. 
Copyright  matter  dcslgrned  for  de- 
jibslt  In  the  Copyright  Office  will  be 
transmitted  by  the  postmaster  free 
of  charge  when  requested.  The  post- 
master will  also,  when  requested, 
give  a  receipt  for  matter  so  deliv- 
ered to  him  for  transmission.  No 
franking  label  is  Issued  by  the  Copy- 
right Office  for  this  purpose."  Rules 
and  Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright  Of- 
fice Bui.   No.   IS)   rule  41. 

39.  29  Op.  Atty.-Gen.  (Fowler) 
64. 

"Under  this  statute  registration  Is 
not  a  necessary  prerequisite  to  the 
existence  of  the  rights  and  privileges 
of  copyright,  as  they  are  vested  by 
a  compliance  with  the  conditions  of 
the  statute  by  the  author  or  com- 
poser." 29  Op.  Atty.-Gen.  (Fowler) 
64,   70. 

40.  See  infra  IS  199-208. 

41.  Act  March  4.  1909  (3S  St.  at 
U  1076  c  820  9  12). 

42.  See  infra  9  380. 

"After  the  publication  of  any 
worlc  entitled  to  copyright,  the  claim- 
ant of  copyright  should  register  his 
claim  In  the  Copyright  Office.  An  ac- 
tion for  Infringement  of  copyright 
can  not  be  maintained  in  court  until 
the  provisions  with  respect  to  the  de- 
posit  of   copies    and    registration   of 


such  work  shall  have  been  complied 
with.  A  certificate  of  registration  Is 
Issued  to  the  applicant  and  duplicates 
thereof  may  be  obtained  on  payment 
of  the  statutory  fee  of  60  cents." 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.  16)  rule  3. 

43.  See  6  &  6  Vict,  c  46  {  18.    And 
see  Infra  SS  226-231. 

44.  See  infra  I   175. 


W 


exist    In 


Vavtilttl    uruvlsli 

the  early  acts  or  March  8,  1866.  and 
of  Febr.  18.  1867.    See  Infra  i  206. 

48.  Act  March  4,  1909  (36  St.  at 
L.  1076  c  320  }  13). 

48.  Act  March  4,  1909  (36  St.  at 
L.  1076  c  320  J  12). 

47.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  IB)  rule 
24.     See  Promptly   [32  Cyc  636]. 

48.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  15)  rule 
24. 

49.  Act  March  4,  1909  (36  St.  at 
L.  1076  c  320   9   IS). 

50.  See  supra   S   174. 

Bl.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule 
38. 

63.     See  infra  St  177-180. 

S3.  Act  March  4,  1909  (35  St.  at 
U  1076  c  320  {  12). 

B4.  28  Op.  Atty.-Gen.  (Wicker- 
sham)  176. 

86.     Act  March  28,  1914   (88  St.  at 


L..  311),  amending  Act  March  4.  190S 
(36  St.  at  L.  1076  c  820  |  12). 

6&  Act  March  4.  1909  (S5  St.  at 
L.   1075  c  320   {   12). 

AlBdaTlt  of  AmMteaa  maaBfaetnn 
see  infra  {|  188-192. 

67.  Somwitic  auuuifaetnr*  saara- 
•Uy  see  supra  {  100. 

63.  Act  March  4,  1909  (86  St  at 
Li.  1076  c  320  {  12);  Rules  and  Regu- 
lations for  Registration  of  Claims  tn 
Copyright  (Copyright  Office  Bui.  Xo. 
16)  rule  38. 

69.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  15)  mle 
38 

Time  of  TCglBtntlon  see  sapn 
i  176. 

eo.  See  supra  i  178.  See  also  su- 
pra J  100. 

ei.  Act  March  4.  1909  (36  St  at 
L.  1076  c  320  i  12):  Rules  and  Regu- 
lations for  Registration  of  Claims 
to  Copyright  (Copyright  Office  Bui. 
No.   ISf  rule  39. 

63.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  mle 
39. 

03.  See  supra  tt  108-108. 

04.  Act  March  4,  1909  (36  St.  at 
Ii.  1076  c  320  i  11),  as  amended  by 
Act  Aug.  24.  1912  (87  St  at  L.  48«): 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to -Copyright  (Copy- 
right Office  Bui.  No.  15)   rule  19. 

68.  See  last  preceding  note. 
00.     See  supra  {  108. 


For  later  oaaea,  daralopmanta  and  oluutfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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copyright  in  sneh  unpublished  works,  it  is  necessary 
to  make  the  deposit  of  copies,  title,  and  description 
specified  in  the  statute."  In  each  case  the  deposited 
article  should  be  accompanied  by  an  application  for 
registration  and  a  money  order  for  the  aiitount  of 
the  statutory  fee."  Compliance  with"  these  require- 
ments is  a  condition  precedent  to  the  existence  of  a 
copyright  in  any  unpublished  work,"*  there  being  a 
sharp  distinction  in  this  respect  between  published 
and  unpublished  works.''" 

^  [$  182]  (b)  Lectures,  Salmons,  Addresses,  Dra- 
matic and  Musical  Oompositioiis,  Etc  In  the  case 
of  lectures,  sermons,  addresses,  or  other  similar  pro- 
ductions, and  dramatic  and  musical  compositions, 
one  complete  printed,  typewritten,  or  manuscript 
copy  of  the  work  must  be  deposited  with  claim  of 
copyright.''  This  copy  should  be  in  convenient  form, 
clean  and  legible,  the  leaves  securely  fastened  to- 
gether, and  should  bear  the  title  of  the  work  corre- 
sponding to  that  given  in  the  application.''  The 
entire  work  in  each  case  should  be  deposited.  It  is 
not  sufiBcient  to  deposit  a  mere  outline  or  epitome, 
or,  in  the  case  of  a  play,  a  mere  scenario,  or  a 
scenario  with  the  synopsis  of  the  dialogue."  A 
change  of  title  after  copyright  does  not  preclude 
relief  against  an  infringer  who  acts  with  notice.'* 

[^  183]  (c)  Photographs.  In  the  case  of  photo- 
graphs, one  copy  of  a  positive  photographic  print 
must  be  deposited  with  the  claim  of  copyright." 
Photo-engEavings  or  photogravures  are  not  photo- 
graphs within  the  meaning  of  this  provision.^* 

[i  184]  (d)  Wofks  of  Art,  Models  or  Desigxu, 
Drawings  or  Plastic.  Works.  In  the  case  of  works 
of  art,  models  or  designs  for  works  of  art,  or  draw- 
ings or  plastic  works  of  a  scientific  of  technical  char- 
acter, a  photograph  or  other  identifying  reproduc- 
tion must  be  deposited  with  the  claim  of  copyright." 

[^  185]  (e)  Motion  Pictures.  In  the  case  of. 
motion  picture  photoplays,  a  title  and  description, 
with  one  print  taken  from  each  scene  or  act,'"  and, 


0T.  Act  March  4,  1909  (35  St.  at 
Li.  1076  o  320  t  11)>  tis  amehded  by 
Act  Aug.  24,  1912  (87  St.  at  L,.  488); 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  ((3opy- 
rlght  Office  Bui.   No.   IE)    rule  19. 

fl&  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  BuL  No.  15)  rule 
22. 

88.     See  supra   {9    167-170. 

70i     See  supra  {  174. 

71.  Act  March  4,  1909  (36  St.  at 
Xi.  1075  c  320  I  11),  as  amended  by 
Act  Aug.  24.  1912  (87  St  at  L..  488); 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy-, 
right  Office  Bui.  No.  15)   rule  20.         ' 

73.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule 
20. 

73.  Act  March  4,  1909  (36  St.  at 
L.  107T5  c  320  i  11),  as  amended  by 
Act  Aug.  24,  1912  (38  St  at  L.  488); 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.   15)   rule  20. 

74.  Collier  v.  Imp  Films  Co.,  214 
Fed.  272.  But  compare  rule  under 
former  statute  infra  if  202,  203. 

[a]  Bui*  >pplt»a.  An  author  who 
copyrighted  a  play  under  one  title 
and  thereafter  adopted  another  title 
under  which  it  was  produced  did  not 
thereby  forfeit  her  copyright  as 
against  an  infringer  with  full  knowl- 
edge of  all  the  facts.  Collier  v.  Imp 
Films  Co.,  214  Fed.  272  (the  report 
of  this  case  does  not  show  under 
what  statute  the  drama  was  copy- 
righted, nor  whether  it  was  copy- 
righted as  a  published  or  an  unpub- 
lished work). 

78.  Act  March  4,  1909  (36  St  at 
L.   1075  c  820  I  11),  as  amended  by 


in  the  case  of  motion  pictures  other  than  photoplays, 
a  title  and  description,  with  not  less  than  two  prints 
taken  from  different  sections  of  the  complete  mo- 
tion picture,'*  must  be  deposited  with  the  claim  of 
copyright. 

[i  186]  (f)  Subseiinent  Pnblication.  Any  work 
which  has  been  registered  as  an  unpublished  work, 
if  subsequently  reproduced  in  copies  for  sale  or 
distribution,  must  be  deposited  a  second  time  (ac- 
companied by  an  application  for  registration  and 
the  statutory  fee)  in  the  same  manner  as  is  re- 
quired in  the  case  of  works  published  in  the  first 
place.^  In  the  case  of  motion  picture  films,  it  is 
a  questiou  whether  leasing  the  films  to  others  for 
exhibition  purposes  is  a  reproduction  for  sale  within 
this  requirement.** 

[i  187]  (S)  Application  for  SegistratiOB.  The 
statute  provides  that  in  each  case  the  required  de^ 
posits  shall  be  accompanied  by  a  claim  of  copy- 
right.'^ The  application  for  copyright  registration 
required  to  be  sent  with  each  work  must  state  the 
'  following  facts,  without  which  no  registration  can 
be  made:  (1)  The  name  and  address  of  the  claim- 
ant of  copyright.  (2)  The  name  of  the  country  of 
which  the  author  of  the  work  is  a  citizen  or  sub- 
ject. (3)  The  title  of  the  work.  (4)  The  name  and 
address  of  person  to  whom  certificate  is  to  be  sent, 
(5)  In  the  case  of  works  reproduced  in  copies  for 
sale  or  publicly  distributed,  the  actual  date  (year, 
month,  and  day)  when  the  work  was  published.*' 
The  date  of  publication  of  a  periodical  is  not  neces- 
sarily the  date  stated  on  the  title  page.  The  appli- 
cation should  state  the  day  on  which  the  issue  is 
"first  placed  on  sale,  sold,  or  publicly  distributed," 
which  may  be  earlier  or  later  than  the  date  printed 
on  the  title  page."  The  copyright  oflBice  has  issued 
various  application  forms  adapted  to  the  different 
classes  of  copyrightable  works,  and  the  appropriate 
form  should  be  used  when  applying  for  copyriglit 
r^istration.*'    An  error  in  specifjring  the  statutory 

demurrer). 

aa.  Act  March  4,  1909  (35  St' ^t 
L.  1076  o  320  {  12). 

83.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright   Office   Bui.   No.    15)    rule 

(aJ  "ta  addltimi.  It  Is  AmOfSlfb 
that  ths  application  ahotiUl  state  for 
record  the  name  of  the  author.  It, 
however,  the  work  Is  published 
anonymously  or  under  a  pseudonym 
and  It  Is  not  desired  to  place  on  re^ 
ord  the  real  name  of  the  author^  thfs 
may  be  omitted.  In  the  ca8&  of 
works  made  for  hire,  the  employer 
may  be  given  as  the  author.  By-  the 
nationality  of  the  author  is  meant 
cltlzen.shlp,  not  race;  a  person  nat- 
uralized In  the  United  States  should 
be  described  as  a  citizen.  An  au- 
thor, a  citizen  of  a  foreign  ctiuntry 
having  no  copyright  relations  with 
the  United  States,  may  secure  cojiy- 
rieht  in  this  country.  If  at  the  time 
of  publication  of  his  work  h6  la 
domiciled  in  the  United  States.  The 
fact  of  such  domicile  In  the  United 
States  should  be  expressly  stated  A\ 
the  application.  Including  a  state- 
ment of  this  place  of  donilclle.  Care 
should  be  taken  that  the  title  of  the 
work,  the  name  of  the  author,  and 
the  name  of  the  copyright  claimant 
.should  be  correctly  stated  in  the  ap- 
plication, and  that  they  should  agree 
exactly  with  the  same  statemrnts  ■ 
made  in  the  work  Itself."  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright  Of- 
fice  Bui.  No.   15)    n4le  82. 

84.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule 
39. 

85.  Rules    and     Regulations    for 


Act  Aug.  24,  1912  (38  St  at  L.  488); 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.  16)   rule  21. 

76.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule 
21-. 

77.  Act  March  4,  1909  (35  St  at 
L..  1075  c  320  !  11),  as  amended  by 
Act  Aug.  24,  1912  (38  St.  at  L>.  4SS); 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.  15)  rule  22. 

TO.  Act  March  4,  1909  (85  St.  at 
Li.  1075  c  320  9  11),  as  amended  by 
Act  Aug.  24,  1912  (38  St  at  L,.  488); 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.  16)  rule  22.  See 
Gaumont  Co.  v.  Hatch.  208  Fed.  378 
(where  an  allegation  of  deposits  and 
registration  of  an  unpublished  photo- 
play were  held  sufficient  on  motion 
to  dismiss).. 

79.  Act  March  4,  1909  (35  St  at 
Li.  1076  c  320  9  11>>  as  amended  by 
Act  Aug. '24,  1912  (38  St.  at  L.  488);. 
Rules  and  Regulations  for  Reglstra-< 
tion  of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.  15)   rule  22. 

aa  Act  March  4,  1909  (35  St  at 
L,.  1075  c  320  9  11),  as  amended  by 
Act  Aug.  24,  1912  (38  St  at  L.  488); 
Rules  and  Regulations  for  Registra- 
tion of  Claims  to  Copyright  (Copy- 
right Office  Bui.  No.   16)   rule  23. 

Dsposit  sad  reglstratioii  of  pnb- 
llshaa  works  see  supra  {{  174-180. 

81.  Gaumont  Co.  v.  Hatch,  208 
Fed.  378  (where  the  question  was 
raised  on  motion  to  dismiss,  which 
was  necessarily  overruled  In  view 
of  an  express  allegation  that  the 
photoplay  had  not  been  reproduced 
in  copies   for  sale,   admitted   by   the 
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.«Ia8s  to  which  the  work  belongs  does  not  invalidate 
or  impair  the  copyright." 

[(  188J  0.  Affidavit  of  Hannfactnis''— (1)  Neces- 
gifty  and  Oontents.  In  the  case  of  books  by  Ameri- 
can authors  and  all  hooka  in  the  English  language 
the  application  must  be  accompanied  by  an  aS&- 
davit,  showing  the  following  facts  :^  (1)  That  the 
«opies  deposited  have  been  printed  from  type  set 
within  the  limits  of  the  United  States;  or  from 
plates  made  within  the  limits  of  the  United  States 
from  type  set  therein;  or  if  the  text  be  produced 
by  lithographic  process  or  photo-engpraving  process, 
that  such  process  was  wholly  performed  within  the 
limits  of  the  United  States,  stating,  in  either  case, 
the  place  and  the  establishment  where  such  work 
was  done,"  except  of  course  where  the  published 
book  has  not  been  produced  by  printing,  or  by  a 
lithographic  or  photo-engraving  process,  for  there 
is  no  requirement  that  copyrighted  books  shall  be 
so  produced;"*  (2)  that  the  printing  of  the  text 
has' been  peidPormed  within  the  limits  of  the  United 
States,  showing  the  place  and  the  name  of  the  es- 
tablishment doing  the  work;*^  (3)  that  the  binding 
of  such  book  has  been  performed  within  the  limits 
of  the  United  States,  showing  the  place  and  the 
name  of  the  establishment  where  the  work  was 
done,**  except  in  cases  where  the  work  is  unbound,** 
for  there  is  no  requirement  that  copyrighted  books 
shall  be  bound;**  (4)  that  the  completion  of  the 
printing  of  said  book  was  on  a  stated  day,  or  that 
the  book  was  published  on  a  given  date.**  The 
exact  date  should  be  given;  the  month  alone  is  in- 
sufficient.*" The  copyright  act  defines  the  date  of 
pnbliieation  as  "the  earliest  date  when  copies  of 
the  first  authorized  edition  were  placed  on  sale, 


sold,  or  publicly  distributed  by  the  proprietor  of 

the  copyright  or  under  his  authority. ' '  "  The  affi- 
davit is  required  only  for  books.**  In  the  case  of 
periodicals,  no  affidavit  is  required,**  although  they 
are  subject  to  the  manufacturing  requirements.' 

In  the  case  of  a  forei^pi  anthor  applying  for  a 
book  in  a  lan^age  other  than  English,  no  affidavit 
is  required,  as  such  books  are  not  subject  to  the 
manufacturing  clause.^  In  the  case  of  a  foreign 
author  applying  for  a  book  in  the  English  language, 
the  same  affidavit  must  be  made  as  in  that  of  an 
American  author,  except  where  a  book  is  deposited 
for  ad  interim  protection.  In  such  cases  the  affi- 
davit must  be  &lei  when  the  ad  interim  copyright 
is  sought  to  be  extended  to  the  full  term.'  The 
affidavit  must  show  that  the  entire  book  deposited 
was  printed  in  the  United  States;  registration  must 
be  refused  where  the  affidavit  shows  that  only  part 
of  it  was  so  printed.* 

[M89]  (2)  By  Whom  Made.  The  affidavit  may 
be  made  by:  (1)  The  person  claiming  the  copy- 
right; or  (2)  his  duly  authorized  agent  or  represen- 
tative residing  in  the  United  States;  or  (3)  the 
printer  who  has  printed  the  book.^  It  should  state 
in  what  capacity  the  affiant  takes  the  oath,  whether 
fas  claimant,  agent  of  the  claimant,  or  printer;  if  a 
corporation  or  firm  is  the  claimant  the  affiant  should 
swear  as  agent." 

[i  190]  (S>  Before  Whom  Made.  The  affidavit 
may  be  made  before  any  officer  authorized  to  ad- 
minister oaths  within  the  United  States  who  can 
affix  his  official  seal  to  the  in^trument.^ 

[(  191}  (4)  Tims  of  Making.  The  affidavit  must 
never  be  made  before  publication  has  taken  place,* 
as  the  facts  in  regard  to  publication  are  required 


Registration  of  Claims  to  CopyrlKht 
(Copyrigrht  Office  Bui.  No.  15)  rule 
33 

[a]     AppUoattCHi  forma. — "The 

Copyright  Office  has  issued  the  fol- 
lowing application  forms,  which  will 
be  furnished  on  requeat,  and  should 
be  used  when  applying  for  copyright 
rcKlatration: 

Al.  New  book  printed  and  published 
for    the    first    time    In    the    United 

ttates:  also  United  States  edition  of 
ingltsh  book. 
A2.  Book    reprinted    In    the    United 
States  with  new  copyright  matter. 
A3.  Book  by   foreign  author  in  for- 
eign language. 

Af.  Ad  JnteHm  for  80  days.  Book 
published  abroad  in  the  Bnglish  lan- 
guage. 

'A5.  Contribution  to  a  newspaper  or 
periodical. 

■    "■    "      For  registration   of 


General    application 


Bl.  Periodical, 
single  issue. 
B2.  Periodical, 
and  deposit. 
C.  tiecture,  sermon,   or  address. 
Dl.  Published   dramatic   composition. 
Di.  Dramatic  composition  not  repro- 
duced for  sale.  ,     , 
D3.  Published           draraatlco-musloal 
composition.                           .  . 
BL  New     musical     composition     pub- 
lished for  the  first  time. 
El.  Musical   composition   republished 
with  new  copyright  matter. 
Bi2.  Musical    composition    not   repro- 
duced for  sale. 
P.  Published  map. 

G.  Work  of  art  (painting,  drawing, 
or  sculpture);  or  model  or  design 
for  a  work  or  art. 

11.  Published  drawing  or  plastic 
work  of  a  scientific  or  technical 
character. 

12.  Unpublished  drawing  or  plastic 
work  of  a  scientific  or  technical  char- 
acter. 

Jl.  Photograph  published  for  sale. 
ii.  Photograph    not    reproduced    for 

K.  Print  or  pictorial  illustration. 


111.  Motion-picture  photoplay  repro- 
duced for  sale. 

L,2.  Motion-picture  photoplay  not  re- 
produced for  sale.  - 
Ml.  Motion  picture,  not  a  photoplay, 
reproduced  for  sale. 
M2.  Motion  picture,  not  a  photoplay, 
not  reproduced  for  sale. 
Rl.  Renewal    of  a   copyright   for   23 
years. 

R2.  Extension  of  a  renewal  copyright 
for  14  years."  Rules  and  Regula- 
tions for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui.  No. 
15)    rule  33. 

86.  Act  March  4,  1909  (36  St.  at 
Li.  1075  c  320  i  6);  Green  v.  tMhj, 
177  Fed.   287. 

[a]  Bole  applied.^ — "But  the  fact 
that  the  sketch  was  improperly 
classified  as  a  dramatic  composition 
in  taking  out  the  copyright  would 
not  affect  its  validity.  The  copy- 
right law  expressly  provides  (sec- 
tion 6)  that  an  error  in  classification  ( 
shall  not  invalidate  or  impair  a  copy- 
right." Green  v.  Luby,  177  Fed.  287, 
288 

87.  Somwrtlc  mannfactiire  re- 
anlramenti  see  supra  I  100. 

sa  Act  March  4.  1909  (35  St  at 
Li.  1075  c  820  (  16;  Rules  and  Regu- 
lations for  Registration  of  (Tlalms 
to  Copyright  (Copyright  Office  Bui. 
No.   ifjl  rule  34. 

89.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  15)  rule 
34. 

90.  28  Op.  Atty.-Oen.  (Fowler) 
266. 

91.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  15)  rule  34. 

93.  Rules  and  Regulations  for 
Registration  of  CHalms  to  Copyright 
(Copyright  Office  Bui.  No.  15)  rule  34. 

93.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule  34. 

94.  28  Op.  Atty.-(3en.  (Fowler) 
265. 


95.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyriicht 
(Copyright  Office  Bui.  No.  15)  rule 
34. 

96.  Rules  and  Regulations  for 
Keglstration  of  Claims  to  Copyright 
(Copyright  Office  BuL  No.  15)  role 
36. 

97.  Act  March  4,  1909  (86  St  at 
L.  1075  c  820  I  62). 

98.  Act  March  4,  190*  (86  St  at 
L.  1075  c  320  I  16) ;  Rules  and  Regu- 
lations for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui.  No. 
16f  rule  37. 

99.  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule 
88. 

1.     See  supra  i  100. 

3.  Act  March  4.  1908  (86  St  tt 
U  1076  c  320  ii  15,  21,  22);  Rules 
lations  for  Registration  of  CHaims  to 
Copyright  (Copyright  Office  Bui.  Xo. 
16)  rule  37.     See  also  supra  |  100. 

3.  Act  March  4,  1909  (86  St  at 
L..  1075  c  820  9i  15,  21,  22);  Rules 
and  Regulations  for  Registration  of 
Claims  to  Copyright  ((3opyrlght  Of- 
fice Bui.  No.  15)   rule  87. 

Ad  taLtertm  coprziglit  see  infra 
{   193. 

4.  28  Op.  Atty.-Oen.  (Wlcker- 
sham)  176. 

B.  Act  March  4,  1909  (35  St  at  L,. 
1075  c  320  I  16);  Rules  and  Regula- 
tions for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui.  No. 
15)  rule  36;  Meccano  v.  Wagner,  2J4 
Fed    912 

e.'  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule  3t. 

7.  Act  March  4.  1909,  (85  St  at 
U  1075  c  320  I  16);  Rules  and  Regu- 
lations for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui  N«. 
15)    rule   35. 

8.  Rules  and 'Regulations  for  Reg- 
istration of  Claims  to  Oopyrlirnt 
(Copyright  Office  Bui.  No.  ll)  rule 
36. 


For  later  oases,  deralopmants  and  chaagvs  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  be  stated,*  and  cannot  properly  be  sworn  to 
until  they  have  actually  taken  place. 

[(  1921  (5)  Penalty  for  False  Affidavit.  Any 
person  who,  for  the  purpose  of  obtaining  registra- 
tion of  a  claim  to  copyright,  knowingly  makes  a 
false'affidavit  as  to  his  compliance  with  the  statu- 
tory requirements  is  guilty  of  a  misdemeanorj  and 
is  punishable  by  a  fine  of  not  more  than  one  thou- 
sand dollars,  and,  on  conviction^  all  of  his  rights 
and  privileges  under  such  copyright  are  forfeited.^" 

[i  193]  d.  Ad  Interim  Coiryright  for  Foreign 
Books.  In  the  case  of  a  book  published  abroad  in 
the  English  language  before  publication  in  this 
country,  an  ad  interim  copyright  good  for  thirty 
days  may  be  secured  by  the  deposit  in  the  copyright 
ofBce,  not  later  than  thirty  days  after  its  publica- 
tion abroad,  of  one  complete  copy  of  the  foreign 
edition,  with  a  request  for  the  reservation  of  the 
copyright."  Such  application  must  state:  (1)  The 
name  and  nationality  of  the  author;  (2)  the  name, 
nationality,  and  address  of  the  copyright  claimant; 
and  (3)  the  exact  date  of  original  publication 
abroad."  Whenever  within  the  thirty  days'  period 
of  ad  interim  protection  an  authorized  edition  of 
such  book  is  published  within  the  United  States, 
in  accordance  with  the  domestic  manufacturing  pro- 
visions of  the  act,^'  and  whenever  the  provisions  of 
the  act  as  to  deposit  of  copies  and  registration,^* 
filing  of  affidavit,'"  and  the  printing  of  the  copy- 
right notice'*  have  been  duly  complied  with,  the 
copyright  becomes  extended  for  the  full  term  else- 
where provided  in  the  act."  .  In  default  of  an  ad 
interim  copyright,  or  of  publication  and  registration 
within  the  United  States  in  laccordance  with  these 
ptrovisions,  the  book  falls  into  the  public  domain, 
and  is  not  thereafter  subject  to-  copyright."     By 


the  e]|press  terms  of  the  statute  only  books  pub- 
lished abroad  in  the  English  language  are  subject  to 
these  provisions."  Just  here  some  of  the  anomalies 
previously  spoken  of  appear.^  Books  in  any  language 
other  than  English,  and  all  other  foreign  works, 
need  not,  and  indeed  cannot,  obtain  ad  interim  pro- 
tection; they  secure  copyright  for  the  full  term  by 
mere  publioation  abroad  with  notice  of  copyright; 
they  need  not  be  published  in  the  United  States  at 
any  time;  no  deposit  of  copies  or  registration  in 
the  copyright  o£Bce  is  necessary  unless  suit  for  in- 
fringement of  copyright  is  to  be  brought,  or  unless 
the  register  of  copyrights  makes  demand  therefor.** 
Another  anomaly  exists  in  regard  to  use  of  the 
notice  of  copyright." 

[$  194]  e.  Notice  af  Oopyrighf"— (1)  Neoesaity 
f or  Kotice  and  Effect  of  Omission.  Publication  with 
notice  of  copyright  is  necessary  to  secure  copyright 
in  all  published  works;"  and  thereafter,  in  order  to 
preserve  the  copyright,  such  notice  must  be  affixed 
to  each  copy  of  the  work  published  or  offered  for 
sale  in  the  United  States,"  by  authority  of  the 
copyright  proprietor,"  except  in  the  case  of  books 
seeking  ad  interim  protection  nnder  (  21  of  the 
Copyright  Act."  This  exception  is  confined  to 
books  published  abroad  in  the  English  language.'* 
The  omission  of  the  notice  of  copjrright  in  eases 
where  such  notice  is  required  invalidates  the  copy- 
right,** as  it  did  under  the  former  law,*"  except  in 
certain  cases  of  accident  or  mistakei 

AcddMit  or  mistake.  Where  the  copyright  pro- 
prietor has  sought  to  comply  with  the  provision^ 
of  the  statute  with  respect  to  notice  of  copyright, 
the.  omission  by  accident  or  mistake  of  the  pre- 
scribed notice  from  a  particular  copy  or  copies  does 
not  invalidate  the  cop3mght  or  prevent  recovery  for 


». 

10. 


See  supra  I  188. 
Act  March  4,   1»0»    (36  St.  at 


L.  1076  c  320  t  17):  Meccano  v.  Wag- 
ner, 234  Fed.  912.  See  also  Infra 
(  448. 

[a]  JCAowledfe  of  pHatiar  to  rav- 
port  aflUUiTlt^— "The  objection  that 
certain  printed  statements  In  the 
affidavit  of  Hills  were  untrue,  and 
that  Hills  did  not  actually  see  the 
printing  of  the  copyrighted  Manuals 
in  the  United  States,  seem  to  me  friv- 
olous. The  first  resulted  from  the 
failure  to  strike  out  from  a  printed 
form  certain  alternative  printed 
statements  of  facts  applicable  to  the 
particular  capacity  in  which  the 
affiant  appears.  Hills  neglected  to 
strike  out  the  inapplicable  state- 
ments, but  the  affidavit  shows.  In  the 
application  for  registration  of  the 
large  Meccano,  1911,  Manual,  that 
he  was  the  duly  authorized  agent  of 
the  claimant  of  the  copyright;  and  it 
is  quite  clear  there  was  no  fraud  or 
injury,  or  Intended  fraud  or  Injury, 
worked  on  the  government,  or  upon 
any  one,  by  the  failure  to  strike  out 
those  printed  statements  not  appli- 
cable to  the  capacity  in  which  he 
made  the  affidavit.  As  to  the  second 
claim,  it  is  true  Hills  did  not  see  the 
typo  set  up  or  the  copyrighted  Man- 
uals bound.  But  what  he  did  was 
in  the  ordinary  course  of  business. 
He  employed  the  printer  to  do  the 
printing,  and  furnished  him  the  copy 
from  which  to  do  it.  There  might 
have  been  stronger  evidence  of  these 
facts;  but,  so  far  as  appears,  the 
work  was  done  by  the  printers  in 
Albany  whose  names  appeared  in  evi- 
dence. Defendants  could  have  called 
them.      What    appears    is    at    least 

Srima  fade  evidence  of  the  fact  that 
>>e  statute  was  complied  with." 
Meccano  v.  Wagner,  234  Fed.  912, 
982. 

li.  Act  March  4,  1909  (36  St  at 
L.    1076   c   820    (    21). 

18.  Act  March  4,  1909  (36  St.  at 
L..  1075  c  S20  I  81);  Rules  and  Regu- 


lations for  Registration  of  Claims  to 
Copyright  (Copyright  Office  Bui.  No. 
15)   rule  40. 

13.  Somestla  mannfaotnilBr  re- 
ftalxamsBts  see  supra  i   100. 

14.  See  supra  9i  174-187. 

[a]  Vhe  word  ■'book,"  as  used  in 
is  21,  22,  and  in  class  (a)  of  {  6, 
and  elsewhere  in  the  act,  means  the 
entire  .  book,  and  not  a  fragment 
thereof.  28  Op.  Atty.-Oen.  (Wicker- 
sham)   176. 

[b]  Obaraoter  of  deposits. — Appli- 
cation for  registration  of  copyright 
should  be  denied,  where  the  ad- in- 
terim deposit  under  i  21  of  the  Copy- 
right Act  of  March  4.  1909  (36  St. 
at  L.  1080),  is  a  complete  book,  and 
the  permanent  deposit  under  i  22  is 
only  a  part  of  such  book;  where  both 
the  ad  interim  and  permanent  de- 
posits are  fragments  of  the  work; 
where  the  copy,  printed  and  bound  in 
accordance  with  the  manufacturing 
provisions  of  {  16  of  the  act  and 
deposited  in  the  first  instance,  is  only 
a  fragment  of  the  work;  and  where 
a  complete  book  is  deposited,  but  the 
affidavit  correctly  indicates  that  only 
a  part  of  the  work  is  printed  in  the 
United  States.  28  Op.  Atty.-Oen. 
(Wickersham)   176. 

IB.     See  supra  {S  188-192. 

IB.  See  supra  f  171;  Infra  (  194 
et  seq. 

17.  Act  March  4,  1909  (86  St.  at 
L..  1076  c  820  t  22). 

"The  deposit  must  be  made  within 
thirty  days  from  publication  abroad. 
Whenever,  within  thirty  days'  period 
of  ad  interim  protection,  an  edition 
manufactured  in  the  United  States 
is  published  and  two  copies  have 
thereafter  been  promptly  deposited, 
the  coyright  claim  therein  may  be 
registered  the  same  as  any  other 
book."  Rules  and  Regulations  for 
Registration  of  Claims  to  Copyright 
(Copyright  Office  Bui.  No.  16)  rule  40. 

Term  or  dnrattoa  of  oopyztolit  see 
infra  (I  236-244. 

U.    See    supra    |{    187-169.      See 


also  supra  t   62. 

"      Act.Mardi.4,   1909    (36 


at 


19.    Act  March  4,  1909    (36   St. 
Lu  1076  c  820,  18  21,  22). 

80.     See  supra  I  173. 

SI.    See  supra  H  173-176. 

aa.    See  Infra  |  194. 

as.  rols*  aotle*  ••  oCsaa*.  see 
Infra  ij  449-461. 

rxsudnlsat  rsnoval  or  altazat^ota 
aa  offense  see  infra  i  462. 

84.  Universal  Film  Mfg.  Co.  v. 
Copperman,  212  Fed.  301  [atr  218  Fed. 
577,  134  CCA  306].  See  also  supra 
i  171. 

86.  Bentley  v.  Tibbals,  228  Fed. 
247,  138  CCA  489. 

[a]  VaOsr  the  foziacr  I»w  the  rule 
was  the  same  In  this  respect:  the 
statute  is  mere  codification.  See 
infra   ti    212-219. 

86.  Act  March  4,  1909  (85  St.  at 
L.    1076    c   320    \    9). 

[a]  Vnder  tiM  fonosr  law  the 
same  rule  prevailed.  See  infra 
ft  218.  219. 

87.  Act  March  4,  1909  (86  St.  at 
L.  1076  c  320  i  9);  Rules  and  Regtt- 
lations  for  Registration  of  Clainns  to 
Copyright  (Copyright  Office  Bui.  N6. 
16)    rule  28. 

38.    See  supra  {  193. 

88.  Herbert  v.  Shanley  Co.,  289 
Fed.  340,  143  CCA  460  [alt  222  Fed. 
344,  and  rev  on  other  grounds  242 
U.  S.  691,  37  set  232];  Bentley  v. 
Tibbals,    223   Fed.   247,    138   CCA   489. 

Ca]  Wlksrs  the  oWaar  of  eon- 
ilglit  of  a  dzamatlco-mssical  oom- 
posltlon  paWlsIiss  aaA  oopytlglita  the 
song  sapacately  and  apart  from  the 
previously  coyrighted  composition  of 
which  it  is  a  part,  he  loses,  as  to 
the  part  so  published,  the  benefit  of 
copyright  aa  a  dramatico-musical 
composition,  if  in  republishing  'he 
fails  to  state  that  the  composition 
from  which  the  song  was  taken  was 
Itself  copyrighted.  Herbert  v.  Shan- 
ley Co.,  229  Fed.  340,  143  CCA  460 
[rev  on  other  grounds  242  U.  S.  691, 
37   set  2321. 

30.    See  infra  i  218. 
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infric^ment  against  any  person  who,  after  .actual 
sotioe  of  ',the  copyright,  begins  an  undertaMng  to 
infringe  it.'*  Where  such  omission  of  notice  was 
unknown  to  defendant  until  after  he  had  knowingly 
infringed,  it  does  not  affect  his  liability  in  any 
way.''  But  the  omission  of  notice  does  prevent  ihe 
itocovery  of  damages  against  an  innocent  infringer 
who  has  been  misled  by  the  omission  of  the  notice," 
and  in  a  suit  for  infringement  no  permanent  injunc- 
tion can  be  had  unless  the  copyright  proprietor  shall 
reimburse  to  the  innocent  infringer  his  reasonable 
outlay  innocently  incurred  if  the  court,  in  its  dis- 
cretion, shall  80  direct." 

Foreign  editions  prior  to  registration  must  carry 
the  statutory  notice,  except  in  the  case  of  books  in 
the  English  language  seeking  ad  interim  protec- 
tion; after  registration  notice  is  necessary  only  in 
copies  published  or  offered  for  sale  in  the  United 
States.  This  is  one  of  the  anomalies  of  the  act.'" 
First  publication  without  notice  dedicates  the  work 
and  invalidates  a  subsequent  attempted  copsrright." 

[(  195]  (2)  Foxm  and  Oontents  of  Notice.  The 
nbtice  of  copyright  required  by  the  statute  con- 
sists either  of  the  word  "Copyright"  or  the  ab- 
breviation "Copr.,"  accompanied  by  the  name  of 
the  copyright  proprietor;*'  and  if  the'  work  be  a 
printed  literary,  musical,  or  dramatic  work  the 
notice  must  include  also  the  year  in  which  the  copy- 
right was  secured  by  publication."    Use  of  the  year 


is  not  required  in  the  case  of  any  other  work."  In 
the  case  of  maps,  photographs,  reproductions  of 
works  of  art,  prints  or  pictorial  illustrations,  works 
of  art,  models  or  designs  for  works  of  art,  and 
plastic  works  of  a  scientific  or  technical  character, 
the  notice  may  consist  of  the  letter  C,  inclosed 
within  a  circle,  thus  @,  accompanied  with  the 
initials,  monogram,  mark,  or  symbol  of  the  copy- 
right proprietor.  But  in  such  cases  the  name  itself 
of  the  copyright  proprietor  must  appear  on  some 
accessible  portion  of  the  work;  or  on  the 'mount 
of  the  picture  or  map;  or  on  the  marg^,  back,  or 
permanent  base  or  pedestal  of  the  wor^i.*"  In  the 
case  of  works  in  which  copyright  was  subsisting 
when  the '  statute  took  effect,  which  was  July  1. 
1909,  the  notice  may  be  in  either  of  the  foregoing 
forms,  or  in  one  of  the  forms  prescribed  by  the  act 
of  June  18,  1874,  which  'Vfere  the  forms  in  use 
when  the  new  law  took  effect."  When  an  assign- 
ment of  the  copyright  in  a  specified  book  or  other 
work  has  been  recorded  the  assignee  may  substitute 
his  name  for  that  of  the  assignor  in  the  statuton- 
notice  of  copyright  prescribed  by  the  act."  A 
notice  in  characters  or  symbols  too  small  to  be 
reasonably  observed  is  equivalent  to  the  total  omis- 
sion of  any  notice.*'  A  fictitious  or  trade-name  is 
sufficient,**  unless  used  in  violation  of  applicatory 
state  statutes  making  its  use  illegal,  in  which  case 
the  notice  will  be  insufflcient.*' 


'  ai.  Act  MaVch  4.  1909  (36  St.  at 
Ik  1076  c  820  {  20);  Stecher  Llth. 
~  v.  Dunston  Llth.  Co.,  233  Fed. 
Dl,  604  (where  the  court  said: 
Phis  provision  la  applicable  to  the 
present  situation,  and  defeats  the 
contention  that  17  of  the  copyrlifhted 
bhromos  should  be  held  not  infringed, 
as  they  were  published  without  the 
copyright  mark");  Alfred  DeckRr 
Cohn  Co.  V.  Btchlson  Hat  Co.,  226 
Fed.  136;  Strauss  v.  Penn  Printing, 
etc..  Co..  220  Fed.  977. 

3a.  Stecher  Llth.  Co.  v.  Dunston 
Llth.  Co.,  233  Fed.  601. 

83.  Act  March  4,  1909  (36  St.  at 
li.  1076  c  320  i  20);  Alfred  Decker 
Cohn  Co.  V.  Etchlson  Hat  Co.,  225 
Fed.  136;  Strauss  v.  Penn  Printing, 
etc.,  Co.,  220  Fed.  977. 
.  [a]  Wlure  aa.  Iniioceiit  Infrlsffer 
bM  1)eea  mlalefl  by  an  accidental 
omission  of  the  notice,  a  decree  was 
entered  for  an  Injunction,  an  account- 
ing of  profits,  a  forfelturij.  of  copies, 
plates,  etc.,  for  destruction,  full 
costs,  and  an  attorney's  fee,  but  not 
for  damages.  Strauss  v.  Penn  Print- 
ing, etc.,  Co.,  220  Fed.  977. 

a*.  Act  March  4,  1909  (25  St.  at  L. 
1076  c  320  {  20];  Alfred  Decker  Cohn 
Co.  V.  Etchlson  Hat  Co..  226  Fed.  136. 

3S.     See  stipra   SJ    173,    193. 

30;.  Universal  Film  Mfg.  Co.  v. 
Copperman,  212  Fed.  301  [all  218  Fed. 
«77,  134  (X;A  306],  See  also  infra 
i  213. 

^'Section  9  of  the  act  of  1909  car- 
lies  forward  substantially  the  his- 
toric method  of  obtaining  copyright 
end  corresponds  to  Bev.  Stat.  9  4966, 
when  it  says:  'Any  person  entitled 
thereto  by  this  aot  may  secure  copy- 
right for  his  work  by  publication 
thereof  with  the  notice  of  copyright 
required  by  this  act.'  Around  this 
method  of  procuring  copyright  has 
grown  a  great  body  of  case  law,  the 
sum  of  which  is  that  puMtcatlon 
with  notice  of  copyright  Is  the  es- 
sence of  compliance  with  the  statute, 
and  publication  without  such  notice 
amounts  to  a  dedication  to  the  pub- 
lic sufficient  to  defeat  all  subsequent 
efCbrts  at  copyright  protection." 
TJUtversal  Film  Mfg.  <3o.  v.  Copper- 
man,  212  Fed.  301.  302  [ail  218  Fed. 
677.  134  CCA  306]. 
.  37.  Act  March  4.  1909  (36  St.  at  L. 
1076  c  320  f  18);  Haas  v.  Leo  Feist, 


Inc.,  234  Fed.  106. 

Traa»-aun«s  see  infra  i  217. 

3S.  Act  March  4,  1909  (36  St  at  L. 
1076  c  320  (  18). 

(a]  "Tlk*  oxdlaury  form  of  copy- 
rlgbt  aoUoe  for  Iwoka,  pMrlodloiu, 
drametto  aaA  miuloal  compostttoiui'ls 
'Copyright,  19 —  (the  year  of  publica- 
tion), by  A.  B.  (the  name  of  the 
claimant).'  The  name  of  the  claim- 
ant printed  In  the  notice  should  be 
the  real  name  of  a  living  person,  or 
his  trade  name  if  he  always  uses 
one  (but  not  a  pseudonym  or  pen 
name),  or  the  name  of  the  Arm  or 
corporation  claiming  to  own  the  copy- 
right. The  copyright  notice  should 
not  be  printed  In  the  name  of  one 
person  for  the  benefit  of  another. 
The  beneficiary's  name  should  be 
printed  in  such  cases."  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright 
Office  Bui.  No.  15)  rule  26. 

38.  Act  March  4,  1909  (36  St.  at  L. 
1075  c  320  (  18). 

40.  Act  March  4.  1909  (36  St.  at  L. 

1075  c  320  I  18);  Rules  and  Regula- 
tions for  Registration  of  Claims  to 
Copyright  (Copyright  Office  But 
No.   16)   rule  27. 

41.  Act  March  4.  1909  (36  St.  at  L. 

1076  c  320  (  18). 

Votm  of  Botlo*  naAai  former  law 
see  infra  Si  214-217. 

42.  Act  March  4,  1909  (36  St.  at  L. 
1075  c  320  {  46);  Rules  and  Regu- 
lations for  Registration  of  Claims  to 
Copyright  (C!opyrlght  Office  Bui. 
No.  16)  rule  46.  "~ 

43.  Alfred  Decker  Cohn  Co.  v. 
Etchlson  Hat  Co.,  226  Fed.  136. 

[a]  BtU*  applied. — "The  statute, 
among  other  tnlngB.  prescribes  that 
the  notice  shall  contain  the  letter 
'C  Inclosed  within  a  circle.  There  is 
no  excuse  for  any  one  to  make  a 
character  so  small  that  you  cannot 
see  what  It  Is.  Perhaps  the  'C  in 
the  publication  of  'Men's  Wear'  might 
be  discovered  with  a  microscope,  by 
a  person  skilled  in  the  art,  still  an 
average  observer  would  discover 
nothing  therefrom,  even  with  such 
aid;  and  what  is  said  In  this  respect 
applies  likewise  to  the  other  symbols 
on  the  notice."  Alfred  Decker  Cohn 
Co.  V.  Etchlson  Hat  Co.,  226  Fed.  136, 
137. 


44.    Scribner  v.  Henry  Q.  Allen  (^. 
49  Fed.  864  (under  former  law). 

46.     Haas   v.   Leo   Feist,    Inc.,   234 
Fed>  106. 

for  ral«u— "Section  18 


laj 
of  the  Copyright   Act   requires   that 
all   copies    shall   bear   the    "name   of 
the    copyright    proprietor,'    In    com- 

?llance  with  section  9.  Theref(A« 
he  question  is  wHether  the  name. 
'Haas  ft  Cahalln  Music  Company,' 
was  the  name  of  Deutsch,  the  copy- 
right proprietor.  It  may  be  that  a 
copyright  proprietor  may  make  his 
application  for  registration  in  his 
real  name,  and  still  use  an  assumed 
name  upon  his  notices  (Werckmclster 
V.  Springer  Llth.  Co.,  63  Fed.  808), 
although  it  Is  quite  possible  that  in 
that  case  both  the  application  and 
the  notice  were  in  the  assumed  name 
(Werckmelstep  v.  Plercp,  etc,  Mfg. 
Co..  63  Fed.  446).  I  may  assume, 
however,  that  the  use  of  two  names 
does  not  invalidate  the  copyright 
provided  the  proprietor  has  the  right 
to  use  either.  No  doubt  he  may  use 
any  name  both  in  applying  for  regis- 
tration and  In  making  his  notice  of 
copyright;  but  It  seems  to  me  quite 
clear  tnat  the  names  which  he  uses 
must  be  legal  where  ha  uses  them, 
else  they  cannot  be  called  his  name 
at  all.  The  trouble  in  the  case  at 
bar  was  that  Deutsch  was  forbidden 
by  the  laws  of  New  York,  of  which 
hs  was  a  citlsen,  to  use  the  name. 
'Haas  &  Cahalln  Music  Company.'  He 
was  forbidden  in  the  first  place  to  use 
the  name  'Company*  by  section  22  of 
the  Partnership  Law  (Consol.  Laws. 
c.  39)  and  section  924  of  the  Penal 
Law  (Consol.  Laws,  c.  40),  and  these 
same  provisions  forbade  his  using 
the  name  'Haas  ft  Cahalln'  as  his 
partners  when  they  were  not  i>art- 
ners.  This  prohibition  is  absolute 
regardless  of  any  certiflcatea  Noth- 
ing could  have  made  it  valid.  If  the 
name  be  thought  to  be  a  merely  fic- 
titious one,  he  was  forbidden  to  use 
it  by  section  440  of  the  Penal  Code, 
which  is  a  quite  independent  pro- 
vision and  does  not  take  the  place  of 
section  924.  Jenner  v.  Shope,  205  N. 
T.  66,  98  NE  326.  At  common  lav 
it  is  true  that  a  man  may  adopt  any 
namfe  he  chooses  so  long  as  he  oe  en- 
gaged in  no  fraud,  and  he  need  not 
use    it    exclusively   in    all   his   busi- 


For  later 


I,  devWlovmeBta  and  ohaaffM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  196]  (S)  Place  of  Notice.  The  notice  of  copy- 
right must  be  applied,  ia  the  case  of  a  book  or  other 
printed  publication,  on  its  title  page  or  the  page 
immediately  following;^  or  if  a  periodical,  either 
on  the  title  page  or  on  the  first  page  of  text  of 
each  separate  number  or  under  the  title  heading;*' 
or  if  a  musical  work,  either  on  its  title  page  or  the 
first  page  of  music.** 

[^  197]  (4)  Knmber  of  NoticeB.  By  express  pro- 
vision of  the  statute,  one  notice  of  copyright  in  each 
volume,  or  in  each  number  of  a  newspaper  or  peri- 
odical, published  is  suflScient,**  and  the  copyright 
protects  all  the  copyrightable  component  parts  of 
the  work  eopjnighted,  and  all  matter  therein  in 
which  copyright  is  already  subsisting.""  As  already 
noted,  compilations,  abridgments,  adaptations,  new 
arrangements,  and  works  republished  with  new  mat- 
ter are  regarded  as  new  works  subject  to  copy- 
right.'^- Under  the  former  law  a  doubt  had  been 
expressed  as  to  whether  it  was  not  necessary  ^to 
use  several  notices  of  the  separate  copyrights  in 
such  cases.'^  The  effect  of  the  foregoing  provisions 
is  to  remove  such  doubt,  if  it  ever  had  any  substan- 
tial basis. 

[$  198]  S.  Beqnlrements  Prior  to  Act  of  1909— 
a.  Present  Importance  of  Fdrmer  Law.  Aside  from 
the  light  which  a  knowledge  of  the  former  law 
throws  on  the  construction  and  operation  of  the 
provisions  in  the  present  copyright  law,  the  former 
law  must  be  applied  to  determine  the  existence  and 
validity  of  copyrights  secured  under  it,  and  the 
latest  of  these  will,  or  may,  not  expire  until  fifty- 
six  years  from  July  1,  1909,  and  therefore  may 
eome  into  litigation  at  any  time  prior  to  July  1, 


1965.**  This  results  from  the  provision  in  the  act 
of  1909  that  no  copyright  shall  subsist  in  any  work 
which  was  published  in  this  country  or  any  foreign 
country  prior  to  the  taking  effect  of  the  act  of 
1909,  and  which  was  not  already  copyrighted  in  the 
United  States,"  and  the  further  provision  that  copy- 
rights subsisting  when  the  act  went  into  effect  may 
be  renewed  and  extended  so  as  to'  equal  the  full 
term  of  fifty-six  years."  Of  course  no  copyright 
was  subsisting  when  the  act  went  into  effect  in  any 
worit  copyrighted  prior  to  the  year  1867,  because 
the  utmost  term  of  copyright  under  former  laws, 
including  the  extended  or  renewal  term,  was  forty- 
two  years." 

[i  199]  b.  Deposit  of  Title  or  Description  of 
Work— (1)  Statntory  Provisions.  The  former  stat- 
ute provided  that  no  person  shall  be  entitled  to  a 
copyright  unlesc  he  shall,  on  or  before  the  day  of 
publication,  in  this  or  any  foreign  country,  deliver 
at  the  ofBce  of  the  librarian  of  congp-ess,  or  deposit 
in  the  mail  within  the  United  States,  addressed  to 
the  librarian  of  congress,  at  Washington,  District  of 
Columbia,  a  printed  copy  of  the  title  of  the  book, 
map,  chart,  dramatic  or  musical  composition,  en- 
graving, cut,  print,  photograph]  or  chromo,  or  a 
description  of  the  painting,  drawing,  statue,  statu- 
ary, or  model  or  design  for  a  work  of  the  fine  arts, 
for  which  he  desires  a  copyright." 

[i  200]  (2)  Necessity  of  Deposit.  -The  delivery 
or  deposit  of  a  copy  of  the  title  or  description  of 
the  work  as  prescribed  by  the  statute  in  force,  and 
within  the  time  specified,  was  an  essential  condition 
precedent  to  the  existence  of  a  copyright."  Pub- 
lication  before   making   such    delivery   or   deposit 


nesses.  But  New  York  has  regulated 
this  common-law  rlg:ht.  and  limited 
it  Djr  the  statutes  mentioned,  and  bo 
under  the  law  of  Deutsch's  domicile, 
by  which  he  was  governed,  he  had 
not  the  common-law  right  to  use  any 
name  that  he  chose.  .  .  .  Judge 
Shipman'B  decision  In  Scrlbner  v. 
Henry  G.  Allen  Co.,  49  Fed.  854.  upon 
which  plalntlfF  chiefly  relies.  Is  not 
In  point,  because  In  that  case  the 
plaintiff's  name  was  not  Illegal  un- 
der the  statute  as  It  then  existed. 
Section  1,  chapter  262,  Laws  of  1886 
<now  section  22  of  the  Partnership 
Law).  That  law  then  provided  and 
now  provides  that  the  name  of  a 
partnership  should  not  contain  the 
name  of  a  partner  who  was  not  a 
member  of  the  Arm,  and  that,  If  the 
word  'Company'  was  used.  It  should 
represent  an  actual  partnership.  The 
plaintiirs  name  in  that  case  was 
Charles  Scrlbner's  Sons,  and  Charles 
Scrlbner  was  the  person  doing  busi- 
ness. The  word  'Company'  did  not 
appear,  and  the  name  is  therefore  not 
within  the  statute  In  fact.  Section 
440  of  the  Penal  Code  was  not  then 
In  existence,  nor  was  section  363b 
of  the  old  Penal  Code.  On  the  facta, 
therefore,  the  case  does  not  apply, 
&nd  Judge  Shlpman's  language  gives 
no  reason  for  thinking  that  he  had 
in  mind  any  such  defense  as  is  here 
presented.  The  name,  'Charles  Scrlb- 
ner's Sons,'  probably  in  fact  was 
auite  legal  under  the  then  existing 
law,  which  has  been  re-enacted  Into 
sections  20  and  21  of  the  present 
Partnership  Law.  The  case  came  be- 
fore Judge  Shlpman  on  demurrer,  and 
all  he  decided  was  that  the  allegation 
of  ownership  was  sufficient  without 
setting  up  all  the  facts  requisite  un- 
der sections  20  and  21.  In  effect  his 
decision  was.  that  the  facts,  if  rele- 
vant at  all,  were  only  matter  of  de- 
fense." Haas  V.  Leo  Feist,  Inc.,  234 
Fed.  lOe,  109,  111. 

46.  Act  March  4,  1>09  (3S  St.  at  L. 
1076  c  320  i  19). 

[a]    Vmtme  tha   <Mni«r  Unr   this 


rule  was  the  same.    See  infra  I  218. 

47.  Act  March  4,  1»0»  (SE  St.  at  L. 
1075  c  320  S  19). 

48.  Act  March  4,  1909  (35  St.  at  L. 

1075  c  320  i  19). 

4».    Act  March  4.  1909  (35  St  at  L. 

1076  c  320  I  19). 

SO.     Act  March  4,  1909  (35  St.  at  L. 
1075  c  320  I  3).' 
Bl.     Act  March  4,  1909  (35  St.  at  L. 


1075  c  320  i  6);  Meccano  v.  Wagner, 
234  Fed.  912.     Se^  supra  ||  95,  " 


96. 


[a]  Bui*  applied.— "The  claim  that 
the  copyright  of  1911  was  abandoned 
by  the  copyright  of  1912  cannot  be 
susta/lned.  Connplalnant  may  well 
claim  that  the  copyright  of  1912  was 
for  a  new  book  that  could  have  been 
dated  1911,  or  1912."  Meccano  v. 
Wagner,  234  Fed.  912,  923  [foil  West 
Pub.  Co.  V.  Bdward  Thompson  Co., 
176  Fed.  833,  836,  100  CCA  303]. 

sa.     See  Infra  {  219. 

53.  De  Jonge  v.  Breuker,  etc.,  Co., 
236  U.  S.  33,  35  SCt  6,  69  L.  ed.  113: 
Whltmark  v.  Standard  Music  Roll 
Co..  221  Fed.  376,  137  CCA  184; 
Davies  V.  Bowes,  219  Fed.  178,  184 
CCA  662. 

54.  Act  March  4.  1909  (36  St.  at  L. 
1076  c  320  i  7). 

65.  Act  March  4.  1909  (86  St.  at  L. 
1076  c  320  ti   23,  24). 

BeiMwal  aaA  eztwtsloa'  of  oopjr- 
xichts  see  infra  }{  236-239.  ^ 

56.    See  Infra  {!  236,  237. 

B7.  Rev.  St.  t  4966,  as  amended 
by  Act  March  3,  1891  (26  St.  at  L. 
1106  c  565  i  3). 

[a]  Btatory  of  statutab — ^The  re- 
quirement of  a  deposit  of  the  title 
of  the  work  as  a  condition  of  copy- 
right goes  back  to  the  first  copyright 
law  enacted  by  congress,  and  has 
been  continued  through  all  subse- 
quent statutes  down  to  the  act  of 
March  4,  1909.  In  which  It  Is  omitted. 
Thus  the  act  of  1790  provided:  "That 
no  person  shall  be  entitled  to  the 
benefit   of   this   act  .     unless 

he  shall  before  publication  deposit 
a  printed  copy  of  the  title  of  such 
map,  chart,  book  or  books,  in  the 
clerk's   office   of    the   district   court 


where  the  author  or  proprietor  shall 
reside."  Act  May  31,  1790  (1  St..  at 
L.  124  c  IS  t  3).  A  similar  pro- 
vision was  contained  In  the  Act  of 
1802  which  extended  copyright  to 
historical  and  other  prints.  Act 
April  29,  1802  (2  St.  at  L.  171  c  36 
12).  The  revision  of  1831  continued 
this  requirement  without  change. 
Act  Febr.  3,  1831  (4  St  at  L.  436). 
The  revision  of  1870  provided:  "That 
no  person  shall  be  entitled  to  a  copy- 
right unless  he  shall,  before  publica- 
tion, deposit  In  the  mail  a  printed 
copi»of  the  title  of  the  book  or  other 
article,  or  a  description  of  the  paint- 
ing, drawing,  chromo,  statue,  stat- 
uary, or  model  or  design  for  a  work 
of  the  fine  arts,  for  which  he  desires 
a  copyright  addressed  to  the  libra- 
rian of  Congress."  Act  July  8,  1870 
(16  St  at  L.  198  c  230  {  90).  This 
form  of  the  provision  was  continued 
in  the  Revised  Statutes,  the  only 
change  made  being  to  authorise  the 
printed  copy  of  the  title  to  be  either 
delivered  at  the  office  of  the  Libra- 
rian of  Congress  or  deposited  in  the  • 
mall  addressed  to  him.  Rev.  St.  { 
4966.  The  Act  of  1891  reads  as 
stated  In  the  text  al>ove.  The 
phraseology  was  changed  so  that  the 
deposit  of  title  was  required  to  be 
made  "on  or  before  the  day  of  publi- 
cation in  (this  or  any  foreign 
country."  Act  March  3.  1891  (26  St. 
at  L.  1106  c  565  {  3).  This  was  the 
form  of  the  law  when  the  act  of  1909 
went  Into  effect 

58.  Holmes  v.  Hurst  174  U.  S.  82, 
19  SCt  606,  43  L.  ed.  904;  Calleghan 
v.  Myers,  128  U.  S.  617,  9  SCt  177,  32 
L.  ed.  547  [aff  6  Fed.  726,  10  Bias. 
139];  Davies  v.  Bowes,  219  Fed.  178, 
13i  CCA  562;  Bennett  v.  Carr,  96  Fed. 
213.  37  CCA  453;  Chapman  v.  Ferry, 
18  Fed.  539,  9  Sawy.  395;  Baker  v. 
Taylor,  2  F.  Caa.  No.  782,  2  Blatchf. 
82. 

a]  SeliVMcy  of  OasozlptloB  of 
Mag. — The  formalities  for  secur- 
ng  a  copyright  in  a  painting  have 
not  been  sufficiently  complied  with 
unless  a  description  of  the  painting 
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operated  as  a  dedication,  and  the  work  fell  irrev- 
ocably into  the  public  domain.^  Noncompliance 
with  this  requirement,  either  through  accident,  mis- 
take, or  ignorance,  has  resulted  in  the  loss  of  very 
many  copyrights,  ai^id  one  of  the  avowed  purposes 
of  the  act  of  1909  was  to  change  the  law  in  this 
respect." 

[$  201]  (3)  Sufficiency  of  Copy.  The  provision 
requiring  a  printed  copy  of  the  title  to  be  filed  with, 
or  mailed  to,  the  librarian  of  congress  has  been 
held  to  be  sufficiently  complied  with  by  the  filing 
of  a  tracing  of  the  printed  title."^  A  typewritten 
or  mimeographed  copy  will  be  sufficient."  It  was 
not  necessary  that  the  title  of  each  separate  arti- 
cle contained  in  the  copyrighted  work  should  be 


deposited,**  unless  they  were  to  be  separately  copy- 
righted,** because  the  copyright  covers  all  the  com- 
ponent parts  which  the  proprietor  was  authorized 
to  copyright.** 

[$  2021  (4)  Variance  between  Title  Deposited  and 
TitlB  Pnblished.  WhUe  there  may  be  such  a  vari- 
ance between  the  title  filed  and  that  affixed  to  the 
published  work  as  to  constitute  a  want  of  com- 
pliance with  this  requirement  and  a  consequent 
failure  to  obtain  a  valid  copyright,  it  is  not  every 
variance  that  will  have  this  effect.  Where  the  simi- 
larity between  the  title  filed  and  that  published  is 
such  as  to  identify  them  with  certainty,  a  slight 
variance  between  the  two  will  not  invalidate  the 
copjrright.**    A  snbtitle  may  be  a  part  of  the  title 


■was  delivered  In  the  office  of  the  li- 
brarian of  congress,  or  deposited  In 
the  malls;  the  delivery  or  depositing 
of  a  photograph  only  was  not  suffi- 
cient. Bennett  v.  Carr,  96  Fed.  213, 
37  CCA  463. 

59.  Holmes  v.  Hurst.  174  U.  S.  82, 
19  set  806.  43  L.  ed.  904  [aff  80  Fed. 
B14.  26  CCA  610  (aff  78  Fed.  767)]; 
Callaghan  v.  Myers,  128  U.  S.  617,  9 
set  177,  32  L.  ed.  647;  D'Ole  v. 
Kansas  City  Star  Co.,  94  Fed.  840; 
Irfirrowe-Lolsette  v.  O'Loughlln,  88 
Fed.  898;  Holmes  v.  Donohue,  77  Fed. 
179;  Pierce,  etc.,  Mfg.  Co.  v.  Werck- 
melster,  72  Fed.  64,  18  CCA  431; 
Werckmelster  v.  Springer  Llth.  Co-^ 
63  Fed.  808;  Black  v.  Henry  G.  Allen 
Co.,  66  Fed.  764:  Qottsberger  v.  Al- 
dlne  Book  Pub.  Co.,  33  Fed.  381;  The 
Mikado,  etc..  Case,  26  Fed.  183.  23 
Blatchf.  347;  Boucicault  v.  Wood.  3 
F.  Cas.  No.  1.693,  2  Blss.  34;  Ferrlav. 
Frohman,  131  111.  A.  307  [rev  on 
other  grounds  238  111.  430.  87  KB  327, 
128  AmSR  136,  43  LRANS  639  (atT 
223  U.  S.  424,  32  SCt  263,  66  L..  ed. 
492)];  Jewelers'  Mercantile  Agency 
Co.  V.  Jewellers'  Weekly  Pub.  Co.,  155 
N.  T.  241.  49  NB  872,  63  AmSR  666, 
41  L.RA  846  [rev  84  Hun  12,  32  NTS 
411;  Wall  v.  Oordon.  12  AbbPrNS 
(N.  T.)  349.  And  see  cases  supra 
note  58. 

[a]  lEag«ilna  serial  paUloatlon.— 
Under  the  Copyright  Act  of  1831  (4 
St.  at  L..  436),  which  provided  that 
no  person  should  be  entitled  to  its 
benefits  unless  he  should  before  pub- 
lication deposit  a  printed  copy  of  the 
title  of  his  book  as  therein  pre- 
scribed, the  printing  of  a  literary 
composition  In  serial  parts  Ui  a 
magaiine  constituted  a  publication, 
and  the  subsequent  copyrighting  of 
the  work  by  the  author  when  com- 
pleited  and  published  in  book  form 
will  not  prevent  another  from  re- 
printing the  uncopyrlghted  parts 
from  the  magazine,  numbering  the 
pages  consecutively,  and  publishing 
and  vending  them  in  book  form. 
Holmes  v.  Hurst,  174  U.  S.  82,  83,  19 
SCt  608,  43  L.  ed.  904  (in  this  case 
Dr.  Holmes,  the  testator,  was  the 
•author  of  "The  Autocrat  of  the 
Breakfast  Table,"  which,  during  the 
years  1867  and  1868,  was  published 
by  Phillips,  Sampson  &  Company  of 
Boston,  in  twelve  successive  num- 
bers of  the  Atlantic  Monthly,  a 
periodical  magazine  published  by 
them,  and  having  a  large  circulation. 
Bach  of  these  twelve  numbers  was  a 
bound  volume  of  128  pages,  consist- 
ing of  a  part  of  "The  Autocrat  of  the 
Breakfast  Table,"  and  other  literary 
compositions.  These  twelve  i>art8 
were  published  under  an  agreement 
between  Dr.  Holmes  and  the  firm  of 
PhiUTps,  Sampson  &  Company, 
whereby  the  author  granted  them  the 
privilege  of  publishing  the  same,  the 
firm  stipulating  that  they  should 
have  no  other  right  in  or  to  said 
book.  No  copyright  was  secured, 
either  by  the  author,  or  by  the  firm, 
or  by  any  other  person.  In  any  of  the 
twelve  numbers  so  published  in  tMe 
Atlantic     Monthly;     but    on    Nov.    2, 


1858.  after  the  publication  of  the  last 
of  the  twelve  numbers.  Dr.  Holmes 
deposited  a  printed  copy  of  the  title 
of  the  book  in  the  clerk's  office  of 
the  district  court  of  the  district  of 
Massachusetts,  wherein  the  author 
resided,  which  copy  the  clerk  re- 
corded. The  book  was  published  by 
Phillips,  Sampson  &  Company  In  a 
separate  volume  on  Nov.  22,  1868,  and 
on  the  same  day  a  copy  of  the  same 
was  delivered  to  the  clerk  of  the 
district  court.  The  usual  notice, 
namely,  "Entered  according  to  act  of 
Congress,  1868,  by  Oliver  Wendell 
Holmes,  in  the  Clerk's  Office  of  the. 
District  Court  of  the  District  of 
Massachusetts,"  was  printed  in  every 
copy  of  every  edition  of  the  work 
subsequently  published,  with  a 
slight  variation  in  the  edition  pub- 
lished in  1874.  On  July  12,  1886,  Dr. 
Holmes  recorded  the  title  a  second 
time;  sent  a  printed  copy  of  the  title 
to  the  librarian  of  congress,  who  re- 
corded the  same  in  a  book  kept  for 
that  purpose,  and  also  caused  a  copy 
of  this  record  to  be  published  In  the 
Boston  Weekly  Advertiser;  and  in 
the  several  copies  of  every  edition 
subsequently  published  was  the  fol- 
lowing notice:  "Copyright,  1886,  by 
Oliver  Wendell  Holmes"). 

W,  See  Mr.  Currier's  Report  from 
the  Committee  on  Patents  to  the 
House  of  Representatives,  59th  Con- 
gress, Report  No.  7083. 

81.  Chapman  v.  Ferry,  18  Fed. 
639,  9  Sawy.  396. 

[a]  Vxlstliiff  wltli  pen^^The 
"printed"  copy  of  the  title  may  be 
"printed"  with  a  pen  as  well  as  from 
type,  with  or  without  the  aid  of 
tracing  paper.  Chapman  v.  Ferry,  18 
Fed.  539,  9  Sawy.  895. 

ea.  Macmillan  Co.  v.  King,  223 
Fed.  862. 

63.  Dam  v.  Kirk  la  Shelle  Co.,  176 
Fed.  902,  99  CCA  392,  41  LRANS  1002, 
20  AnnCas -1173  [aff  166  Fed.  689]; 
Ford  y.  Charles  B.  Blaney  Amuse- 
ment Co.,  148  E^d.  642. 

[a]  MBMUlim  coprrifflit  oovaza 
oontaiits.--''We  think  that  the  entry 
of  the  magazine  containing  the  story 
with  the  notice  in  the  magazine  pro- 
tected the  story.  The  copyright  law 
should  receive  a  reasonable  construc- 
tion, and.  In  our  opinion,  it  is  not 
necessary  that  a  copy  of  the  title  to 
each  article  in  respect  of  which  copy- 
right is  claimed  should  be  filed  nor 
that  a  notice  should  be  inserted  at 
the  head  of  each  article."  Dam  v. 
Kirk  la  Shelle  Co.,  175  Fed.  902,  906, 
99  CCA  392,  41  LRANS  1002,  20  Ann 
Cas  1173    [aff  166  Fed.   689]. 

S4.  In  which  case  of  course  all 
the  requirements  of  the  statute  must 
be  observed  as  to  a  separate  article 
considered  as  an   Independent  work. 

66.     See  infra  ii  272-276. 

"The  copyright  act  in  my  opinion 
should  be  liberally  construed,  with  a 
view  to  protect  the  Just  rights  of 
authors  and  to  encourage  literature 
and  art.  I  think  that  the  filing  of 
the  title  of  a  magazine  is  suflUcient 
to  secure  a  copyright  of  the  articles 
in  it  If  they  are  written  or  owned  by 


the  proprietor  of  the  magazine.'' 
Dam  v.  Kirk  la  Shelle  Co..  175  Fed. 
902,  906,  99  CCA  392.  41  LRANS  1002. 
20  AnnCas  1173  [aff  166  Fed.  SS9. 
and  quot  Ford  v.  Charles  E.  Blaney 
Amusement  Co..  148  Fed.  642]. 

ee.  Patterson  v.  J.  S.  Ogllvle  Pub. 
Co.,  119  Fed.  461;  Black  v.  Henry  G. 
Allen  Co..  56  Fed.  764;  Daly  v.  Web- 
ster, 66  Fed.  483,  4  CCA  10  [rer  39 
Fed.  265.  47  Fed.  903,  and  app  dism 
163  U.  S.  156,  16  SCt  961,  41  L.  ed. 
Ill];  Carte  v.  Evans,  27  Fed.  861; 
Donnelley  v.  Ivers,  18  Fed.  592.  20 
Blatchf.  881. 

fa]  Immatailal  TBilatloii. — (1)  The 
title  deposited  with  the  librarian  of 
congress  read  as  follows:  "The  Cap- 
tain of  the  Rajah.  By  Howard  Pat- 
terson. Illustrated  by  Warren  Shep- 
pard.  A  thrilling  and  realistic  sea 
story  from  a  noted  sailor's  pen,  and 
lavishly  Illustrated  by  the  pencil  of 
America's  greatest  marine  artist." 
The  book  was  published  with  the 
short  title:  "The  Captain  of  the 
Rajah.  A  Story  of  the  Sea,  by  How- 
ard Patterson.  Illustrated  by  War- 
ren Sheppard."  It  was  held  that  the 
variance  was  immaterial  and  that 
the  protection  of  the  statute  was  not 
thereby  lost.  Patterson  v.  J.  S. 
Ogllvle  Pub.  Co.,  119  Fed.  461,  452. 
(2)  The  copy  of  the  title  of  a  play, 
filed  under  the  act  of  Febr.  3.  1891, 
to  obtain  a  copyright,  was.  "Under 
the  Gaslight,  A  Romantic  Panorama 
of  the  Streets  and  Homes  of  New 
York."  The  title  of  the  play  pub- 
lished WQS,  "Under  the  Gaslight.  A 
Totally  Original  and  Picturesque 
Drama  of  Life  and  Love  in  these 
Times,  in  Five  Acts."  It  was  held 
that  there  was  no  material  variance. 
The  title  of  the  play,  within  the 
meaning  of  the  act,  being  the  name 
to  be  given  to  it  by  the  public,  and 
by  those  who  might  buy  and  sell  It, 
was  "Under  the  Gaslight,"  the  re- 
maining words  being  mere  descrip- 
tion of  the  general  character  of  the 
work,  apparently  not  Intended,  and 
not  in  fact  used,  as  any  part  of  the 
title.  Daly  v.  Webster,  66  Fed.  481, 
486,  4  CCA  10  [rev  39  Fed.  266.  47 
Fed.  90S,  and  app  dism  163  U.  S.  15B. 
16  SCt  961,  41  L.  ed.  111].  (3)  The 
title  of  a  work  filed  with  the  libra- 
rian of  congress  was  in  these  words: 
"Piano-forte  Arrangement  of  the 
Comic  Opera,  The  Mikado,  or  the 
Town  of  Titlpu.  by  W.  S.  Gilbert  and 
Sir  Arthur  Sullivan.  By  George  U 
Tracy."  Later  on  the  publishers  de- 
livered at  the  ofllce  of  the  librarian 
two  copies  of  the  printed  book  which 
contained  the  pianoforte  arrange- 
ment of  Tracy  and  on  another  staff 
the  vocal  score  of  the  original  opera 
to  which  the  arrangement  was  an 
accompaniment,  and  also  contained 
the  songrs  of  the  opera,  and  had  this 
title:  'n^ocal  Score  of  The  Mikado, 
or  The  Town  of  Titlpu.  Arrange- 
ment for  Piano-forte,  by  George 
Lowell  Tracy,  (of  Boston,  U.  S.  A..) 
of  the  above-named  opera  by  W.  S. 
Gilbert  and  Arthur  Sullivan."  On  the 
ground  that  the  published  title  wu 
sufflclent  to  identify  It  with  sub- 
stantial certainty  with  the  registered 


For  I*t«r  oases,  daivslopmsnts  and  ohaaffM  in  tbe  law  see  cummlative  Annotations,  same  title,  page  and  note  number. 
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in  sneh  a  sense  that  a  material  variance,  in  that 
respect  will  avoid  the  copyright."  But  the  descrip- 
tive portions  of  a  title  paged  filed  to  obtain  a  copy- 
right do  not  form  an  essential  part  of  the  title  and 
a  variance  in  such  portions  only  is  not  fatal."*  A 
statement  of  the  number  of  volumes  comprising  the 
work"  and  the  date  in  the  publisher's  imprint"* 
form  no  part  of  the  title  and  a  variance  therein  is 
of  no  consequence.  But  when  the  variance  is  so 
material  that  the  substantial  identity  between  the 
two  titles  is  doubtful  and  might  deceive  the  public 
into  the  belief  that  they  refer  to  different  publica- 


copyrig^ht,  and  that  no  one  could  pos- 
sibly be  misled  by  the  variations  be- 
tween the  two.  It  was  held  that  the 
variations  were  not  sufficient  to  de- 
feat plaintiff's  copyright.  Carte  v. 
ISvans,  27  Fed.  861,  864.  (4)  A  Arm 
deposited  In  the  offlce  of  the  libra- 
rian of  congress  the  title  of  a  book. 
In  the  following  words:  "Over  one 
Thousand  Recipes.  Tlie  LAke-Slde 
Cook-Book;  a  Complete  Manual  of 
Practical,  Economical,  Palatable,  and 
Healthful  Cookery.  Chicago:  Don- 
nelley, Loyd  &  Co.,  1878."  The  title 
with  which  the  book  was  published 
was:  "The  Lake-Side  Cook-Book,  No. 
1;  a  Complete  Manual  of  Practical, 
Economical,  and  Palatable  and 
Healthful  Cookery.  By  N.  A.  D.," 
followed  by  the  imprint  of  the  place 
of  publication  and  the  name  of  the 
proprietor,  and  the  notice  of  the  copy- 
right on  the  title  page.  It  was'  held 
that  the  variance  was  not  material 
and  that  there  was  a  sufficient  com- 
pliance with  the  statute.  Donnelly 
V.  Ivers,  18  Fed.  592,  20  Blatchf. 
381.  (6)  A  title  filed  on  Dec.  31, 
1887,  with  the  librarian  of  congress, 
read:  "An  Outline  of  the  Political 
and  Economic  History  of  the  United 
States,  with  Maps  and  Charts.  I. 
History  and  Constitution.  By  Alex- 
ander Johnston,  M,  A.  11.  Popula- 
tion and  Industry.  By  Francis  A. 
Walker,  LL.D."  The  title  of  one  of 
the  books  deposited  to  complete  the 
copyright  read:  "United  States. 
Part    III.    Politl     "  _ 

Statistics.        Copyright,      iSgl 


Political    Geography    and 

Copyright,      1888,      by 

Francis  A.   Walker."^    The  books  so 


deposited  were  obtained  by  cutting 
out  of  the  encyclopedia  in  which  the 
work  was  published  as  a  separate 
article  the  leaves  or  pages  on  which 
it  was  printed.  Althou^n  a  ruling  as 
to  the  effect  of  this  variance  was  not, 
under  the  circumstances,  necessary 
to  the  decision  of  the  cause,  the 
court  said:  "If  it  were  necessary,  in 
order  to  sustain  complainants'  copy- 
right, there  would  be  much  ground 
for  claiming  that  the  published  title 
of  the  articles  in  question,  and  the 
articles  themselves,  suflflclently  iden- 
tify them,  as  against  these  aefend- 
ants,  with  the  title  filed  on  Decem- 
ber 81,  1887,  to  bring  the  case  within 
the  doctrine  of  Carte  v.  Evans,  27 
Fed.  881,  which  holds  that  if  the  title 
of.  the  book,  as  published,  is  sub- 
stahtlally  the  same  as  that  filed  in 
the  office  of  the  librarian  of  congress, 
ths  copyright  is  valid.  The  title  filed 
In  the  offlce  of  the  Librarian  of  Con- 
gress on  December  31,  1887,  seems  to 
have  Indicated  to  the  mind  of  the  de- 
fendant's counsel  that  it  referred  to 
the  enclyclopsdla  articles  in  ques- 
tion, and  there  is  no  claim  that  de- 
fendant was  deceived  or  misled  by 
it."  Black  V.  Henry  G.  Allen  Co.,  56 
Fed.    764,   769. 

67.  Daly  v.  Webster.  56  Fed.  483. 
4  CCA  10  [app  dlsm  163  U.  S.  155.  16 
set  961,  41  L.  ed.  lllj. 

68.  Daly  v.  Webster,  56  Fed.  488, 
4  CCA  10  [rev  47  Fed.  903.  39  Fed. 
265,  app  dism  163  U.  S.  165,  16  SCt 
961,  41  L.  ed.  111].  And  see  cases 
supra  note  66. 

ral  '<WlMt  la  fh*  title  of  a  IXMk 
which  the  statute  requires  the  au- 
thor to  file?  It  Is  the  name  'which 
is  given  to  the  book,  and  by  which 
it  is  designated  and  Is  to  be  known; 
the  name  by  which  it  Is  to  be  called 
In  the  speech  of  the  people;  by  which 


it  Is  to  be  inquired  for  and  sold.  It 
niay  also  include  a  subtitle,  but  it 
does  not  include  a  description  of  the 
book  upon  the  title  page.  Thus,  the 
title.  'Webster's  Dictionary,'  would 
be  the  title  of  the  tmok,  although  a 
description  of  the  book,  as  'An 
American  Dictionary  of  the  English 
language,'  should  follow;  and  if,  in 
place  of  'American,'  the  words  'Uni- 
ted States'  should  be  substituted, 
there  would  be  no  variance.  Tried 
by  this  rule,  we  find  here  no  vari- 
ance in  the  title.  The  name  of  the 
play,  the  title  to  be  given  to  it  by 
the  public,  and  by  those  who  may 
buy  and  sell  it,  is  'Under  the  Gas- 
light;' the  words  Immediately  fol- 
lowing, between  the  commas,  are  a 
mere  description  of  the  general  char- 
acter of  the  work,  apparently  not  In- 
tended to  be,  and  not  In  fact  actu- 
ally, used  as  any  part  of  the  title. 
The  very  arrangement  of  the  words 
by  the  printer,  and  the  choice  of 
type,  tend  to  show  that  the  author 
did  not  mean  them  for  a  subtitle, 
and  there  is  nothing  in  the  record 
to  constrain  us  to  give  them  any 
such  character."  Daly  v.  Webster, 
56  Fed.  483,  485,  4  CCA  10  [app 
dism  163  U.  8.  155,  16  SCt  981,  41  L. 
ed.  1111.  See  also  Daly  v.  Brady.  69 
Fed.  28S;  Daly  v.  Palmer,  6  F.  Cas. 
No.   3,652.   6  Blatchf.   266. 

69.  Dwlght  v.  Appleton,  8  F.  Cas. 
No.  4,215,  1  NYLegObs  196  (holding 
that  a  work  described  in  the  title 
filed  as  in  a  certain  number  of  vol- 
umes may  be  published  in  a  different 
number  without  affecting  the  valid- 
ity of  the  copyright). 

70.  Farmer  v.  Calvert  tilth.,  etc., 
Co.,  8  F.  Cas.  No.  4.651,  1  Fllpp.  228. 

71.  Mifflin  V.  R.  H.  White  Co.,  190 
U.  S.  260,  23  SCt  769,  47  L.  ed.  1040 
faff  112  Fed.  1004,  50  CCA  661,  61 
LRA  134  (aff  107  Fed.  708)];  Daly 
V.  Brady,  39  Fed.  265;  Blume  V. 
Spear,  30  Fed.  629. 

72.  Mifflin  V.  R.  H.  White  Co.,  190 
U.  S.  260,  23  SCt  769,  47  L.  ed.  1040 
[aff  112  Fed.  1004,  50  CCA  661,  61 
LRA  134  (aff  107  Fed.  708)1:  Holmes 
v.  Hurst,  174  U.  S.  82,  19  SCt  606.  43 
L.  cd.   904. 

[a]  Kagaiiiia  eopyrlfbt  aad  avli- 
■eanant  ■apasate  pabuoatlon. — (1) 
"There  Is  an  additional  question 
whether  the  entry  of  a  book  called 
the  'Atlantic  Monthly  Magazine,'  in 
the  name  of  TIcknor  &  Fields.  Is 
eaulvalent  to  entering  a  book  called 
'The  Professor  at  the  Breakfast 
Table.'  by  Oliver  Wendell  Holmes. 
The  two  entries  were  In  the  follow- 
ing form:  1.  Entry  of  'the  Atlantic 
Monthly'  for  the  month  of  December, 
1859.  'Entered  according  to  act  of 
Congress  in  the  year  1859,  by  Tick- 
nor  &  Fields,  in  the  clerk's  offlce  of 
the  District  Court  of  the  District  of 
Massachusetts.'  2.  Entry  of  'The 
Professor  at  the  Breakfast  Tatile.' 
'Entered  according  to  act  of  Con- 
gress in  the  year  1859,  by  Oliver 
Wendell  Holmes,  In  the  clerk's  offlce 
of  the  District  Court  of  the  District 
of  Massachusetts.'  The  object  of  the 
notice  being  to  warn  the  public 
against  the  republication  of  a  cer- 
tain book  by  a  certain  author  or  pro- 
prietor, it  is  difficult  to  see  how  a 
person  reading  these  notices  would 
understand  that  they  were  Intended 
for  the  protection  pf  the  same  work. 
On  their  face  they  would  seem  to  be 
designed   for   entirely   different   pur- 


tions,  it  is  fatal."  This  has  a  vital  bearing  on  the 
separate  republication  of  contributions  to  a  maga- 
zine or  other  periodical  originally  copyrighted  in 
the  name  of  the  periodical.  The  use  of  a  part 
only  of  the  title  filed  for  copyright  in  an  advertise- 
ment of  the  work  does  not  affect  the  validity  of  the 
copyright."  The  designation  printed  on  the  cover 
of  a  periodical  is  not  necessarily  the  title  of  it.''* 

li  203]  (5)  Change  of  Title  after  Deposit,  Under 
the  former  law  it  has  been  held  that  an  author  desir- 
ing to  change  the  title  of  his  work  after  he  has 
taken  the  first  step  toward  obtaining  a  copyright  by 

poses.  .While  owing  to  the  great 
reputation  of  the  work  and  the  fame 
of  Its  author,  we  might  infer -in  this 
particular  case  that  no  publisher 
was  actually  led  to  believe  that  the 
book  copyrighted  by  Dr.  Holmes  was 
not  the  same  work  which  had  ap- 
peared In  the  Atlantic  Monthly,  that 
would  be  an  unsafe  criterion  to  apply 
to  a  work  of  less  celebrity.  It  might 
weH  be  that  a  book  not  copyrighted 
or  insufficiently  copjrrighted  by  the 
author  might  be  republished  by  an- 
other in  total  Ignorance  of  the  fact 
that  it  had  previously  appeared  seri- 
ally in  a  copyrighted  niaKasine." 
Mifflin  V.  R.  H.  White  Co^  190  U.  S. 
260,  263,  23  SCt  769,  47  L.  ed.  1040 
[aff  112  Fed.  1004,  50  CCA  661,  61 
LRA  134  (aff  107  Fed.  708)].  (2)  "A 
notice  of  the  copyright  of  the  Smart 
Set  manzlne  by  the  Ess  Ess  Pub- 
lishing Company  is  hardly  equivalent 
to  a  notice  that  the  story  "The  Trans- 
mogrification of  Dan'  Is  copyrighted 
by  or  in  favor  of  H.  J.  W.  Dam." 
Dam  v.  Kirk  la  Shelle  Co.,  175  Fed. 
902,  906.  99  CCA  392,  41'  LRANS  1002, 
20  AnnCas  1173  [aff  168  Fed.  5891. 
ITOtlc*  of  oopyrlslit  see  Infra  I  219. 

73.  Blume  v.  Spear,  30  Fed.  629, 
631  (where  'Wheeler,  J.,  said:  "The 
composition  was  published  under  its 
full  title,  by  which,  exactly.  It  was 
copyrighted,  standing  at  the  head  of 
it,  on  the  first  page  of  it.  The  ad- 
vertisement on  the  cover  did  not  in- 
dicate that  the  pieces  advertised 
were  printed  within.  It  merely  sig- 
nified that  they  were  published,  in 
some  shape,  by  the  orator.  It  was 
not  necessary  in  advertising  it  that 
he  should  describe  it  In  any  particu- 
lar  manner;    but   when   he   came   to 

?irinttng  the  thing  Itself,  and  giving 
hat  out,  it  was  necessary  that  he 
should  fpllow  the  title  by  which  he 
copyrighted  it,  if  he  would  keep 
that  right.  This  he  did,  and  the  right 
would  seem  to  be  well  preserved  to 
him"). 

74.  Freeman  v.  The  Trade  Regis- 
ter, 173  Fed.  419. 


Ila]  Title  of  pezlodioaL — "Defend- 
ant urges  that  there  was  a  failure 
to  comply  with  the  requirement  of 
the  statute  relating  to  the  depositing 
of  a  printed  copy  of  the  title  of  the 
publication.  It  contends  that  the 
real  title  of  the  work  Is  that  appear- 
ing on  the  cover,  'Pacific  Fisherman 
Annual,'  whereas  the  title  deposited 
with  the  Librarian  of  Congress  was 
cut  from  page  19  of  the  publication, 
and  is  an  exact  reproduction  of  the 
top  four  inches  of  that  page.  This 
contains  in  large  type,  occupying  the 
full  width  of  the  page,  the  words 
'Pacific  Flshermah,'  followed  by  the 
words,  in  smaller  type  of  various 
sizes.  'A  Journal  Devoted  Exclusively 
to  the  Fishing  Industry. — Volume 
III. — Seattle,  Wash.,  San  Francisco, 
Cal.j  and  'Vancouver,  B.  C. — January, 
1905. — No.  1.'  I  find  no  merit  In  de- 
fendant's contention  on  this  point. 
The  words  on  the  cover  are  not  the 
best  evidence  of  the  title  of  the 
work.  In  addition  to  the  display 
heading  on-  page  19,  all  other  pages 
of  the  publication  have  printed  In 
large  type  across  the  top  the  words 
'Pacific  Fisherman":  and  there  is  no 
question  but  that  the  work  is  a  num- 
ber or  part  of  a  number  of  that  pe- 
riodical, and  that  the  title  deposited 
was  the  correct  one  and  fulfilled  the 
requirements  of  the  law."     Freeman 
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filing  the  title  could  do  so  by  filing  a  copy  of  the  title 
as  changed  before  the  actual  .publication.^*  This 
amounts  to  starting  anew  to  comply  with  the  stat- 
ute, and  it  seems  there  can  be  no  objection  to  it, 
provided  it  is  done  before  any  step  has  been  taken 
which  makes  it  impossible  to  comply  with  the 
statute.  Thus  a  changed  title  cannot  be  deposited 
after  publication,  for  the  former  statutes  required 
the  title  to  be  deposited  on  or  before  the  day  of 
publication;^"  and  th,erefore  if  the  work  is  pub- 
lished with  a  title  substantially  variant  from  that 
deposited,  no  copyright  is  acquired,  and  the  work 
falls  into  the  public  domain.''  After  copyright  has 
been  fully  perfected,  the  title  may  not  be  changed 
by  going  through  the  form  of  copyrighting  the  work 
a  second  time,'*  for  only  one  valid  copyright  can  be 
obtained  on  the  same  subject  matter;^  and  such  an 
attempt,  if  followed  by  publication,  would  simply 
invalidate  the  original  copyright  without  obtaining 
a  new  one.*"  Apparently  the  copyright  has  been 
perfected  within,  this  rule  when  all  the  required  de- 
posits of  both  title  and  copies  or  phot(>graphs  and 
description  have  been  made  in  the  copyright  o£Qce, 
without  regard  to  any  further  publication." 

[f  204]  (6)  Who  May  Deposit  Title.  The  per- 
son entitled  to  copyright  as  author  or  proprietor  is 
the  proper  person  to   deposit  the  title  for  copy- 

V.  The  Trade  Register,  173  Fed.  41S, 
422. 

78.  Black  v.  Henry  O.  Allen  Co., 
66  Fed.   764. 

78.  By  the  Revised  Statutes  as 
well  as  D7  the  earlier  acts  the  copy 
of   the    title   la    to   be   filed    "before 

gubllcatlon"  (Rev.  St.  {  4966),  while 
y  the  terms  of  the  act  of  1S91  this 
may  be  done  "on  or  before  the  day 
of  publication."  See  supra  f  199  note 
67ra]. 

77.  See  supra  i   202. 
Oluuiire  of  tiu*  of  dxamatlo  cosn- 

poaltlon  see  supra  {  182. 

78.  Caliga  v.  Inter  Ocean  News- 
paper Co.,  216  U.  S.  182,  30  SCt  38, 
64  L.  ed.  150  [aS  157  Fed.  186,  84 
CCA   634]. 

79.  Callga  v.  Inter  Ocean  Ncws- 
aper  Co.,  215  U.  S.  182,  30  SCt  88, 
4    L,.    ed.   160    [afl   157   Fed.   186,    84 

CCA  634].     See  supra  i  93. 

80.  See  Call^a  v.  Inter-Ocean 
Newspaper  Co.,  167  Fed.  186,  84  CCA 
634  [aff  216  U.  S.  182,  30  SCt  38,  54 
L..  ed.  150]  (where  the  court,  while 
auestlonlng  the  continued  validity  of 
the  first  copyright,  expressly  re- 
frained from  deciding  the  point,  rest- 
ing; its  decision  on  the  plain  Invalid- 
ity of  the  second  attempted  copy- 
right which  was  the  only  one  in  is- 
sue).    See  also  supra  i   202. 

81.  Callga  V.  Inter  Ocean  News- 
paper Co.,  215  U.  S.  182,  189,  30  SCt 
-.8,  54  L.  ed.  150  faff  157  Fed.  186,  84 
CCA  6341  (where  the  court  said: 
•'In  {  4956  we  find  that  a  copyright 
IS  secured  by  depositing,  on  or  be- 
fore the  day  of  publication,  in  thl.s 
or  at;y  foreign  country,  in  case  of  a 
painting,  a  photograph  of  the  paint- 
ing, accompanied  by  a  descrition 
thereof.  There  Is  absolutely  no  provi- 
sion In  the  statutes  for  a  second  fil- 
ing of  the  photograph  or  description, 
nor  Is  there  any  provision  as  to  filing 
anv  amendments  thereto,  and  as  the 
matter  is  wholly  the  subject  of  stat- 
utory regulation,  we  are  at  a  loss 
to  perceive  by  what  authority  any 
second  application  for  the  same 
painting,  with  a  view  to  securing  a 
copyright  thereon,  can  be  sustained. 
If  It  could  be,  we  see  no  reason  why 
the  proprietor  might  not  thus  extend 
the  limit  of  copyright  fixed  in  the 
statute  by  an  Indefinite  number  of 
new  applications  and  filings  with  the 
Jjibrarlan.  The  argument  of  the 
plaintiff  in  error  Is  that,  inasmuch 
as  the  statutory  copyright  is  not 
complete  before  a  publication  of  the 


right,'*  although  this  nuiy  be  done  by  his  agent" 
It  goes  without  saying  that  the  author  is  bound 
only  by  such  filing  for  copyright  as  he  authorizes 
or  adopts." 

[$  205]  e.  Deposit  of  Oopi«8  or  Phatocraph  of 
Work— (1)  Statutory  Provisions.  The  former  stat- 
ute provided  that  no  person  should  be  entitled  to 
copyright  unless  he  should,  not  later  than  the  day 
of  the  publication  thereof,  in  this  or  any  foreifni 
country,  deliver  at  the  office  of  the  librarian  of 
congress,  at  Washing^n,  District  of  Columbia,  or 
deposit  in  the  mail,  within  the  United  States,  ad- 
dressed to  the  librarian  of  congress,  at  Washing- 
ton, District  of  Columbia,  two  copies  of  such  copy- 
right book,  map,  chart,  dramatic  or  musical  com- 
position, et^^ving,  chromo,  cut,  print  or  photo- 
graph, or,  in  the  case  of  a  painting,  drawing,  statue, 
statuary,  model,  or  desigh  for  a  work  of  the  fme 
arts!  a  photograph  of  the  same;  and,  in  the  case  of 
a  book,  photograph,  chromo,  or  lithograph,  it  was 
further  provided  that  the  two  copies  of  the  same 
required  to  be  delivered  or  deposited  as  above, 
should  be  printed  from  type  set  within  the  limits 
of  the  United  States,  or  from  plates  made  there- 
from, or  from  n^atives,  or  drawings  on  stone  made 
within  the  limits  of  the  United  States,  or  from 
transfers  made  therefrom.'* 


t 


subject-matter  thereof,  and  no  pub- 
lication being  shown  prior  to  the  sec- 
ond application,  it  was  within  his 
power,  while  his  rights  were  thus  in- 
choate, to  raalce  the  second  applica- 
tion for  the  copyright,  that  of  No- 
vember 7,  1901.  Assuming  that  these 
premises  are  correct  and  that  publi- 
cation waa  requisite  to  complete  the 
right  to  be  secured  by  the  statute. 
It  Dy  no  means  follows  that  a  second 
copyright  is  warranted  by  the  stat- 
ute. On  the  other  hand,  as  we  have 
already  stated,  the  statute  Is  barren 
of  any  provisions  to  that  end.  There 
is  no  provision,  as  there  is  in.  the 
patent  law,  for  an  amended  applica- 
tion, and  under  the  patent  law  it  has 
been  held  that  there  Is  no  authority 
for  double  patenting.  Miller  v. 
Eagle  Mfg.  Cto.,  161  U.  S.  186,  14 
SCt  310,  38  L,  ed.  121.  This  Is  so 
because  the  first  patent  exhausts 
the  statutory  right  secured  by  the 
act  of  Congress.  In  this  case  the 
plaintiff  had  compiled  with  all  the 
terms  of  the  statute  on  October  7, 
1901.  He  then  attempts  to  take  out 
a  new  copyright  under  the  same  stat- 
ute on  November  6,  1901,  for  the 
same  painting,  by  depositing  a  new 
description  of  the  painting  and  the 
same  photograh.  It  is  true  there 
is  a  change  In  the  title  of  the  paint- 
ing, and  a  slight  change  in  the  de- 
s(;rlption,  but  these  matters  are  Im- 
material and  cannot  enlarge  the 
right  of  the  plaintiff.  We  think  the 
same  principle,  in  this  aspect,  con- 
trols, as  in  the  case  of  a  patent. 
The  plaintiff  had  already  exhausted 
his  statutory  right  and  the  second 
attempt  availed  him  nothing.  These 
views  render  it  unnecessary  to  con- 
sider whether  the  record  shows  a 
publication  of  the  painting  prior  to 
November  8,  1901.  For  the  reason 
stated,  we  are  of  opinion  that  the 
Circuit  Court  of  Appeals  was  right 
in  holding  that  the  attempted  dupli- 
cation of  the  copyright  was  void  and 
of  no  effect"). 

89.     See  supra  (  199. 

83.  Black  v.  Henry  Q.  Allen  Co., 
66  Fed.  764  (holding  that  the  Amer- 
ican agent  of  a  foreign  publishing 
firm,  negotiating  an  agreement  with 
an  American  author  to  write  an  ar- 
ticle for  use  in  a  foreign  encyclope- 
dia and  to  have  the  same  copyright- 
ed, has  authority  to  deposit  the  title 
of  such  article  for  copyright  pur- 
poses). 

84.  Caliga   V.    Inter-Ocean   News- 


paper Co.,  157  Fed.  186,  84  CCA  634 
[dist  Black  v.  Henry  G.  Allen  Co_ 
56  Fed.  764,  and  aff  216  U.  S.  182.  10 
SCt  38,  64  L,.  ed.  160];  Broder  t.  Zeno 
Mauvais  Music  Co.,  88  Fed.  74. 

8S.  Rev.  St.  I  4966,  as  amended 
br  Act  March  3,  1891  (26  St.  at  L.. 
1106  c  666  t  3). 

[a]  Kiatoty  of  •tatn.to^— The  pro- 
visions for  domestic  manufacture  of 
certain  works  was  brought  into  the 
law  by  the  act  of  March  3,  1891  (21 
St.  at  L.  1106  c  665  I  3).  This  was 
the  so-called  "International  Copy- 
right Act.."  the  first  to  extend  the 
privilege  of  American  copyright  to 
foreign  authors,  and  it  was  with  a 
view  to  this  extension  of  copyright 
that  the  domestic  manufacturing  pro- 
visions were  inserted.  The  provision 
requiring  the  deposit  to  be  made  "not 
later  than  the  da^  of  the  publica- 
tion thereof  in  this  or  any  foreign 
country"  also  catae  into  the  law  by 
the  act  of  March  3,  1891  (26  St.  at 
L.  1106  c  666  I  3).  Prior  to  this 
act,  under  S  4956  of  the  Revised 
Statutes  and  under  the  act  of  1870 
(16  St.  at  L.  198  c  230  {  90),  the 
deposit  was  required  to  be  made 
"within  ten  days  from  the  publica- 
tion thereof."  By  the  act  of  Febr. 
18  1867  (14  St.  at  L.  395  c  43  S  1). 
failure  to  deliver  a  copy  of  the  copy- 
righted work  to  the  librarian  of  con- 
gress within  one  month  after  publi- 
cation subjected  the  proprietor  to  a 
penalty  of  twenty-flv«  dollars.  By 
the  act  of  March  8,  1866  (18  St.  at  L. 
540),  the  deposit  was  required  to 'lie 
made  within  one  month  of  the  date 
of  publication,  and  it  was  made  the 
duty  of  the  librarian  of  congress  to 
make  written  demand  within  twelve 
months  after  publication,  and  in  de- 
fault of  delivery  within  one  month 
after  such  demand,  the  copyright  be- 
came forfeited.  There  Is  a  para'lel 
provision  in  the  present  law.  See 
supra  i  174.  By  the  act  of  Aug.  10. 
1846  (9  St.  at  L.  102),  the  delivery 
of  one  copy  to  the  Smithsonian  In- 
stitution, and  one  to  the  librarian  of 
congress,  waa  required  to  be  made 
within  three  months  from  publica- 
tion. The  act  of  Febr.  3.  1831  (4  St 
at  L.  436  c  16),  required  delivery  of 
a  copy  to  the  clerk  within  three 
montns  from  publication.  The  act  of 
May  31,  1790  (1  St.  at  L.  124).  re- 
quired a  copy  to  be  delivered  to  the 
secretary  of  state  "within  six  months 
after  the  publishing  thereof."  The 
provision  for  the  deposit  of  a  photo- 


For  later  omws,  tevalopmanta  and  tSuagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  205-208] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[13  C.  J.J     1073 


Works  in  sevenl  Tolnmes,  and  poiodieals.    It 

was  further  provided  that  for  the  pnrpose  of  the 
-act  each  volnme  of  a  book  in  two  or  more  volumes, 
when  such  volumes  are  published  separately,  and 
each  number  of  a  periodical,  shall  be  considered  an 
independent  publication  subject  to  the  form  of 
copyright." 

Snbmqaent  editions.  Since  1865  until  the  pres- 
ent law  took  effect,  the  statute  required  the  deposit 
of  a  copy  of  every  subsequent  edition  wherein  any 
substantial  changes  were  made.'^  The  effect  of  this 
provision  is  obscure,  and  seems  not  to  have  become 
the  subject  of  adjudication.^  It  has  no  parallel  in 
the  act  of  1909. 

[$  206]  (2)  Nec«88it3r  of  Deposit.  The  delivery 
or  deposit  of  the  required  copies  or  photographs  v 
within  the  time  prescribed  by  the  statute  in  force 
was  a  condition  precedent  to  the  existence  or  con- 
tinuance of  the  eopjnright.™  Very  many  copyrights 
have  been  lost  by  reason  of  noncompliance  with 
these  requirements.*'  The  act  of  1909  deliberately 
changed  the  law  in  this  respect,  so  that  deposit  of 
copies  is  not  a  condition  of  copyright,  except  when 
actually  demanded  by  the  register  of  copyrights." 

[i  207]  (3)  Sufficiency  of  Deposit.  Under  (he 
Revised  Statutes,  the  two  copies  required  to  be  de- 
posited were  to  be  copies  of  "the  best  edition 
issued,'"'  but  this  requirement  was  omitted  in  the 


amendatory  act  of  1891.'^  It  has  been  held  that 
this  requirement  of  the  statute  is  sn£Bciently  com- 
plied with  in  the  ease  of  &  single  article  by  an 
American  author  published  in  a  larger  work  which, 
by  reason  of  its  foreign  authorship,  is  not  copy- 
rightable, by, taking  those  sheets  or  pages  which 
contain  the  article  and  depositing  them  in  the 
librarian's  office."  The  photograph  and  title  of  a 
painting  filed  to  secure  copyright  is  not  a  sufficient 
"description"  of  it,  a  separate  description  which 
may  be  recorded  being  required  by  the  statute  in 
addition." 

Domestic  mannfactnre.  The  requirement  of  do- 
mestic manufacture  of  the  copies  deposited  for 
copyright**  has  already  been  considered." 

[i  208]  (4)  Time  of  Deposit.  It  was  essential 
that  the  statutory  requirement  as  to  the  time  of 
deposit  be  complied  with ;  noncompliance  invalidated 
the  copyright.**  Under  the  requirement  that  the 
deposit  of  copies  be  made  "not  later  than  the  day 
of  the  publication,""  if  there  was  a  publication 
.prior  to  such  deposit  no  copyright  was  acquired.* 
The  earlier  requirement  that  the  deposit  of  copies 
be  made  "within  ten  days  from  the  publication" 
did  not  require  the  deposit  to  be  made  after  publi- 
cation; a  deposit  before  publication  was  within  ten 
days  after  publication.'  By  a  curative  statute, 
copyrights  which  had  failed  for  want  of  a  timely 


erraph  of  a  work  of  the  fine  arts 
came  into  the  law  by  the  act  of  1870 
(6  St.  at  Li.  198),  and  has  been  cpn- 
tlnued  in  the  law  ever  since. 

Domeatlc  mmaaStottaing  reonlre- 
manta  of  preaant  law  see  supra  1  100. 

ae.  Act  March  3.  1891  (2«  St.  at 
li.  1109);  Record,  etc.,  Co.  v.  Brom- 
ley, 175  Fed.  156:  Freeman  v.  The 
Trade  Register.   178  Fed.  419. 

87.  Act  March  3,  1865  (13  St.  at  t.. 
640  c  126  I  4^;  Act  July  8,  1870  (16 
St.  at  L.  198  c  230  i  93);  Rev.  St. 
{  4959;  Act  March  3,  1891  (26  St.  at 
U   1106  c  565  }  6). 

88.  See  Infra  this  note. 

[a-]  Ooaatmctloa  of  atatnt*. — (1) 
"No  new  copyright  of  the  same  book 
because  of  ^Iterations  or  additions 
apparently  was  contemplated  by  sec- 
tion 4969.  It  says  nothing  about  re- 
copyrlght,  and,  Instead  of  a  deposit 
of  two  copies  of  the  altered  work,  as 
required  for  copyright,  requires  but 
one,  evidently  as  a  means  of  identi- 
fying it  with  the  original  copy- 
righted book.  This  view  Is  corrobo- 
rated by  the  exception  it  contains  in 
favor  of  foreign  authors  whose  books, 
not  copyrightable  If  published  be- 
fore March  3,  1891,  were  allowed  to 
be    copyrighted   if   added    to    or   Im- 

S roved  after  that  date.  Still,  Mr. 
ustlce  CllfFord  at  Circuit  In  the 
leading  case  of  Lawrence  v.  Dana, 
15  F.  Cas.  No.  8.136,  4  Clltl.  1,  while 
holding  that  there  could  be  but  one 
copyright,  treated  subsequent  edi- 
tions with  notes  or  improvements  as 
new  books  subject  to  copyright,  and 
held  that  the  notice  to  be  printed  in 
them  should  be  of  the  date  of  entry 
of  the  improved  edltlqn  without  any 
reference  to  the  date  of  the  original 
entry."  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  883,  835,  100 
CCA  303  [mod  169  Fed.  833].  (2) 
Mr.  MacGlllivray  has  expressed  the 
opinion  that  such  deposit  confers 
copyright,  without  further  formali- 
ties. In  the  changes  or  additions  for 
the  remainder  of  the  original  copy- 
right term.  MacOilUvray  Copyright 
pp  257,  258. 

88.  Hlggins  v.  Keuffel,  140  U.  S. 
428.  11  set  731,  36  L..  ed.  470  [aff  30 
"Fed.  6271;  Callaghan  v.  Myers,  128 
U.  S.  617,  9  .set  177,  32  L.  ed.  547; 
Burrow-Gilea  '  Lithographic  Co.  v. 
Sarony,  111  U.  S.  53.  4  SCt  279.  28 
L.  ed.  S49  [aft  17  Fed.  691];  Merrell 
V.  Tlce,  104  U.  S.  567,  560,  26  L.  ed. 
854;  Wheaton  v.  Peters,  8  Pet.  (U. 
S.)  591.  8  L.  ed.  1055;  Da  vies  v. 
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Bowes,  219  Fed.  178,  134  CCA  562; 
Bennett  v.  Carr,  96  Fed.  213,  87  CCA 
463;  Osgood  v.  A.  S.  Aloe  instru- 
ment Co.,  83  Fed.  470;  Ladd  v.  Ox- 
nard,  75  Fed.  708;  Osgood  v.  A.  S. 
Aloe  Instrument  Co.,  69  Fed.  291; 
Black  V.  Henry  G.  Allen  Co.,  56  Fed. 
764;  Blume  v.  Spear,  30  Fed.  629; 
Parkinson  v.  L>aselle,  18  F.  Cas.  No. 
10,762,  3  Sawy.  330. 

"On  a  mere  Inspection  of  these  en- 
actments it  is  very  obvious  that  the 
deposit  of  two  copies  of  the  book, 
after  its  publication,  either  with  the 
Librarian  of  Congress,  or  in  the  mall 
addressed  to  him,  is  an  essential  con- 
dition of  the  proin-le tor's  right:  and 
must,  in  some  way,  be  proved  in  an 
action  for  Infringement.  The  words 
of  the  law  are:  'No  person  shall  be 
entitled  to  a  copyright  unless  he 
shall  also  within  ten  days,  &c.,  de- 
liver at  the  ofilce  of  the  Librarian  of 
Congress,  or  deposit  in  the  mail.  &c., 
two  copies  of  such  copyright  book.' 
Nothing  can  be  plainer  than  this." 
Merrell  v.  Tlce,  supra. 

[a]  rnrpoa*  of  OepoBtfe.— "The  de- 
posit of  the  book  in  the  department 
of  state,  may  be  Important  to  iden- 
tify it,  at  any  future  period,  should 
the  copyright  be  contested,  or  an  un- 
founded claim  of  authorship  as- 
serted." Wheaton  v.  Peters,  8  Pet. 
(U.  S.)  691,  665,  8  L.  ed.  1066. 

[b]  DapoaltB  q,ruLMl  reoovds, — "The 
copyright  books  deposited  with  him 
[librarian  of  congress]  are  quasi- 
records,  kept  In  his  custody  for 
public  examination, — one  object  no 
doubt  being  to  enable  other  authors 
td  Inspect  them  in  order  to  ascertain 
precisely  what  waa  the  subject  of 
copyright."  Merrell  v.  Tlce,  104 
U.  S.  661,  661,  26  L.  ed.  864. 

[c]  midw    Uw    IftW    estebUshliur 

the  amltlimmtaa  IiurtltaUoii In  Jol- 

lle  V.  Jaques,  13  F.  Cas.  No.  7,437,  1 
Blatchf.  618,  decided  under  {  10  of 
the  act  of  Aug.  10,  1846  (9  St.  at  L.. 
106),  establishing  the  Smithsonian 
Institution,  which  section  provided 
for  the  deposit  by  the  author  or 
proprietor  with  the  librarian  of  that 
institution  of  one  copy  of  any  book, 
etc..  for  which  a  copyright  should  be 
secured,  and  one  copy  with  the  li- 
brarian of  congress,  within  three 
months  from  publication,  the  court 
refused  so  to  construe  the  provision 
as  to  make  the  delivery  of  the  copies 
a  prerequisite  to  a  title  to  the  copy- 
right under  the  act  of  1881, 

sa    Osgood  V.  A.  8.  Aloe  Inatm- 


ment  Co.,  83  Fed.  470. 

91.    See  supra  I  174. 

98.     Rev.  St.  i  4959. 

[a]  Tlila  pvoiptaioa  otune  Isto  the 
l»w  by  the  revision  of  1870.  Act 
July  8,  1870  (IS  St.  at  L.  198  C  230 
i  93). 

93.  Act  March  3,  1891  (26  St.  at  L. 
1106  c  666  11  3,  5),  amending  Rev. 
St.  iS  4966,  1»69. 

84.  Black  v.  Henry  Q.  Allen  Co.. 
66   Fed.   764. 

9B.  Bennett  v.  Carr,  96  Fed.  218. 
37  CCA  463. 

[a]  Bml*  applied — ^The  photo- 
graph filed  cannot  constitute  the  de- 
scription of  a  painting,  which  is  re- 
quired in  addition  thereto,  and  is  re- 
quired to  be  recorded;  nor  will 
"Four-in-Hand,"  given  as  the  name 
of  a  painting,  constitute  a  sufficient 
descrfption..  Bennett  v.  Carr,  9< 
Fed.  213.  87  CCA  463. 

96.     See  Act  March  3,  1891   (26  St.  . 
at„L.,  1106   c   666   I   3)    [quot  supra 

8  20oJ. 

87.     See  BUDFa  {  100. 

98.  Belford  v.  Scrlbner,  144  U.  S. 
488  12  SCt  734,  36  L.  ed.  514;  Cal- 
laghan V.  Myers,  128  U.  S.  617,  9 
S(Jt  177,  82  L.  ed.  647;  Osgood  v. 
A.  S.  Aloe  Instrument  Co.,  88  Fed. 
470;  Falk  v.  Donaldson,  67  Fed.  32- 
Black  v.  Henry  G.  Allen  Co.,  66  Fed 
764;  Chapman  v.  Ferry,   18   Fed.   639 

9  Sawy.  895;  Dwight  v.  Appleton,  8 
P.  Cas.  No.  4,216.  And  see  cases 
Infra   this   section. 

[a]  Xnla  -  appUad^-Where  the 
owner  of  a  manuscript,  after  filing 
with  the  librarian  of  congress  copies 
of  the  title  page,  neglects  to  perfect 
his  copyright  by  filing  copies  of  the 
published  work  as  required  by  law, 
and  by  such  neglect  abandons  his 
right,  that  right  cannot,  sixteen 
years  afterward,  be  revived  by  au- 
thorising somebody  else  to  apply  for 
and  obtain  a  copyright  in  a  name 
dltFerent  from  that  of  the  real  ,pro- 
prletox.  Koppel  v.  Ddwnlng,  11  App. 
(D.   O.)    93. 

89.  See  supra  i  205  (where  the 
various  statutory  provisions  are 
stated). 

1.  Holmes  v.  Hurst,  174  U.  S.  82, 
19  SCt  606,  43  L.  ed.  904  faff  80  Fed. 
514,  26  CCA  610,  76  Fed.  757];  Osgood 
v.  A.  S.  Aloe  Instrument  Co.,  83  Fed. 
470;  Wall  v.  Gordon,  12  AbbPrNS 
(N.  TJ   849.  / 

a.  Belford  V.  Scribner,  144  U.  8. 
488.  606,  12  SCt  784,  S<  L.  ed.  514: 
Chapman    v.    Ferry,    18    Fed.    689,    9 
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deposit  of  copies  were  validated  on  condition  that 
deposit  was  made  before  March  1,  1893.' 

[%  209]  d.  Publication*— (1)  Neceaeity  of  PiiUi- 
cation.  The  former  statutes  made  no  provision  for 
copyrighting  unpublished  works.°  Publication  was 
contemplated  and  required."  But  the  deposit  of 
copies  in  the  copyright  office  was  a  sufficient  pab- 
lieation  to  support  the  copyright.'  It  was  not 
necessary  to  push  the  work  commercially.* 

[$  210]  (2)  Time  of  Pobllcation.  It  has  been 
said  that  publication  must  be  made  within  a  rea^ 
Bonable  time  after  the  deposit  of  title  with  the 
librarian  of  congress,"  although  there  is  no  specific 
provision  in  the  statutes  on  the  subject.^" 

[\  211]  (3)  Place  of  Pnblication.  While  the  law 
is  silent  on  the  question,  in  accordance  with  the 


construction  given  by  the  courts  to  the  English 
statutes,^*  and  in  accordance  with  the  evident  intent 
of  the  law,^'  first  or  contemporaneous  publication 
withih'  the  United  States  was  essential  to  the  exist- 
ence of  a  copsoight  within  the  United  States." 
Works  first  publi^ed  abroad  could  not  thereafter 
secure  copyright  in  this  country." 

[$  212]  e.  Notice  of  Oopyiight— (1)  Statutory 
Provisioiu.  The  statute  in  force  immediately  prior 
to  the  present  law  provided  that  no  person  sbonid 
maintain  an  action  for  the  infringement  of  his  copy- 
right unless  he  should  give  notice  thereof  by  in- 
serting in  the  several  copies  of  every  edition  pub- 
lished, on  the  title  page,  or  the  page  immediately 
following,  if  it  be  a  book;  or  if  a  map,  chart, 
musical  composition,  print,  cut,  engraving,  photo- 


Sawy.  191;  Burk  v.  Relief,  etc.  As- 
Boc,   3  Hawa.ll  Fed.  388. 

"But  we  are  of  opinion  that  the 
statute  waa  substantially  compiled 
with.  The  two  copies  were  depos- 
ited before  the  expiration  of  ten  days 
after  the  publication,  and  that  was 
all  that  was  necessary.  Ten  days 
were  allowed  after  the  publication 
within  which  the  two  copies  were 
required  to  be  deposited,  and,  within 
the  meaning  of  the  statute,  they 
were  so  deposited,  although  the  de- 
posit took  cplace  one  day  before  the 
publication.  Belford  v.  Scribner, 
supra. 

fa]  i»».ihm  bafor*  publioatton.— 
Where  the  printed  title  of  a  photo- 
graph had  been  sent  to  the  librarian 
of  congress  on  Jan.  6,  1888,  and  two 
finished  copies  had  been  sent  to  him 
on  Febr.  22;  and  within  ten  days  of 
publication.  It  waa  held  that  there 
had  been  a  sufficient  com,pl  lance  with 
this  requirement.  "It  is  not  neces- 
sary that  the  copies  should  be  mailed 
after  publication;  if  mailed  before, 
they  are  mailed  within  10  days  of 
publication."  Falk  v.  Donaldson,  57 
Fed.  32.  See  the  remedial  act  of 
March  3,   1893    (27  St.  at  L..   743). 


rb]  Work  pnUialMd  in  Mvanl 
voliuua. — (1)  In  the  case  of  a  work 
published  in  several  volumes,  it  has 
been  held  that  delivery  of  the  first 
volume  within  the  period  limited  by 
law  and  of  the  others  before  action 
was  brought  was  sufBcient.  Dwight 
V.  Appleton,  8  F.  Cas.  No.  4.21E,  1 
NTLiegObs  19S.  (2)  But  this  would 
not  be  sufficient  under  the  act 
March  S,  1891  (26  St.  at  L.  1106  o  566 
I  11),  (providing  that  each  volume 
shall  be  considered  a  separate  publi- 
cation subject  to  Independent  copy- 
right). 

8.  Act  March  S,  1893  (27  St.  at  L. 
743). 

4.  What  -ooiwtltntMi  p^blloatlOA 
see  supra  %i  40-56,  172. 

5.  VnoallUalMd  irorks  naOer  tlw 
aot  of  IMW  see  supra  ti  181-186. 

e.  Bobbs-Merrin  Co.  v.  Straus,  147 
Fed.  16.  77  CCA  607,  16  LRANS  766 
[aft  139  Fed.  15S.  and  aff  210  U.  S. 
339,  28  set  722,  52  L.  ed.  1086];  Froh- 
man  v.  Ferris.  238  111.  430,  87  NB  327, 
128  AmSR  136.  43  LRANS  689  [aff 
228  U.  S.  424,  32  SCt  263,  56  L.  ed. 
492];  Jewelers'  Mercantile  Agency  v. 
Jewelers'  Weekly  Pub.  Co.,  84  Hun 
12,  32  NTS  41  [rev  on  other  grounds 
155  N.  T.  241.  49  NE  872.  63  AmSR 
666,  41  L.RA  846].  In  Caliga  v.  Inter 
Ocean  Newspaper  Co.,  216  U.  S.  182, 
30  SCt  28,  64  L.  ed.  160,  it  wa«  as- 
sumed for  the  purposes  of  the  deci- 
sion, but  without  deciding  it,  that 
publication  was  requisite  to  complete 
the  right  to  be  secured  by  the  stat- 
ute. vBut  see  Ladd  v.  Oxnard,  75 
Fed.  703  (where  there  is  a  contrary 
intimation,  but  the  point  was  not 
decided,  as  the  court  found  a  suftl- 
dent  publication).  See  also  supra 
I    103;  and   infra   i    210. 

[a]  Bnto  appll«a^-(l)  "The  stat- 
ute does  not  permit  the  owner  of  the 
copyright,  by  attempted  restrictions 
upon  the  use  of  copies,  to  retain  in 


himself  forever  the  common-law 
right  Of  first  publication.  Jewelers' 
Mercantile  Agency  v.  Jewelers' 
Weekly  Pub.  Co..  155  N.  Y.  241,  49 
NE  872.  63  AmSR  666  41  LRA  846. 
The  peculiar  right  conferred  by  stat- 
utory copyright  is  to  multiply  copies 
after  publication,  to  the  exclusion  of 
others."  Bobbs-MerriU  Co.  v.  Straus, 
147  Fed.  15.  19,  77  CCA  607.  15  LRA 
NS  766  [aff  210  U.  S.  339,  28  SCt 
722,  52  L.  ed.  1086].  (2)  "There  is 
no  international  copyright  law  or 
agreement  between  this  country  and 
England  providing  for  the  copyright- 
ing of  manuscri]>t  dramas,  and  we 
have  seen  The  Fatal  Card'  could  not 
have  been  copyrighted  In  this  country 
without  printing."  Frohman  v.  Fer- 
ris, 238  111.  430.  441,  87  NE  327.  128 
AmSR  135,  43  LRANS  639  [aff  223 
U.  S.   424,  82   SCt  263,  56  L.  ed.  492]. 

[b]  bosJL  to  BnbserltMrB  of  mar- 
oantUs  ratlacn  book. — There  is  a  suf- 
ficient publication  in  the  case  of  a 
book  oi:  credit  ratings,  where  copies 
are  loaned  to  subscribers  for  their 
use  only,  but  not  sold.  Ladd  v.  Ox- 
nard, 75  Fed.  703;  Jewelers'  Mercan- 
tile Agency  v.  Jewelers'  Weekly  Pub. 
Co.,  1^5  N.  T.  241,  49  NE  872,  «S 
AmSR  666.    4K  LRA  846. 

bohoat*  vt  lateBdeA  works  see 
supra  J  106.    ' 

t.  Stern  v.  Remick,  175  Fed.  282. 
See  also  supra  i  56.  Contra  Jewel- 
ers' Mercantile  Agency  v.  Jewelers' 
Weekly  Pub.  C!o.,  84  Hun  12,  32  NYS 
41  [rev  on  other  grounds  155  N.  Y. 
241,  49  NE  872,  63  AmSR  666,  41 
LRA   846]. 

"Of  the  text-writers,  MacglUivray 
(page  261)  and  Hamlin  (pc«e  78) 
understand  that  the  deposit  is 
enough.  In  so  far  as  Drone  (page 
291)  must  be  understood  to  the  con- 
trary, 1  cannot  agree  with  him." 
Stem   V.    Remick,    175    Fed.    282,    284. 

"The  only  serious  question  is 
whether,  under  the  statute,  any  pub- 
lication is  necessary  beyond  the  de- 
posit of  two  copies  in  the  Library 
of  Congress,  and,  if  so,  whether  the 
sale  to  Ditson  of  a  single  copy  is 
not  enough.  The  defendant  supposes 
that  the  author  must  make  some 
'publication'   independent  of  this  de- 

Eosit.  He  seems  to  mean  by  this  a 
ona  flde  effort  commercially  to  ex- 
ploit his  piece,  to  put  it  'on  the 
market,'  to  make  what  he  can  from 
its  sale.  This  the  plaintiff  did  not 
do.  It  is  plain  enough  that  his  sale 
to  Ditson  was  simply  in  an  attempt 
to  comply  with  a  fancied  require- 
ment of  the  statute.  I  think  the 
requirement  was  fancied,  for  noth- 
ing else  is  necessary  than  the  deposit 
in  the  Library  of  Congress,  certainly 
when  coupled  with  an  unrestricted 
sale  of  one  copy.  The  trouble  seems 
to  have  arisen  over  a  mlsconcaption 
of  the  decision  of  Mr.  Justice  Hunt 
in  Bouclcault  v.  Hart,  3  P.  Cas.  No. 
1,692,  IS  Blatchf.  47.  In  that  case 
the  learned  Justice  sitting  at  oirouit 
held  that  the  complainant  had  not 
complied  with  the  statute  by  only 
filing  his  title,  without  ever  filing 
two    complete    copies.      The    statute 


then  read  that  the  copies  should  be 
filed  within  10  days  after  publication 
Bouclcault  tried  to  keep  bis  statutory 
monopoly  without  making  public  his 
play,  and  the  court  said  in  effect: 
'No,  If  you  are  to  get  the  monopoly. 
you  must  give  to  the  public  your 
work  within  a  reasonable  time,  ao 
that  they  may  get  their  considera- 
tion for  the  monopoly  yon  claim. 
You  may  not  file  your  title,  and 
stop  there  indefinitely.'  While  the 
language  of  the  opinion  speaks  of  a 
publication  as  though  it  would  be 
separate  from  the  deposit  of  two 
coipies,  the  .point  was  not  up  whether 
the  deposit  would  itself  not  have 
been  a  suflRcient  publication.  It  is 
true  that  there  may  be  other  kinds 
of  publication  than  the  deposit  of 
these  copies,  because  publication  oc- 
curs as  soon  as  the  work  is  unre- 
strictedly made  public  In  any  'way. 
But  Mr.  Justice  Hunt  by  no  means 
indicates  that  the  deposit  alone 
would  not  itself  be  an  adequate  pub- 
lication, nor  may  the  case  be  so  un- 
derstood. His  opinion  was  wholly 
directed  against  the  effort  to  keep 
the  play  secret  and  yet  get  a  copy- 
right." Stern  v.  Remick.  175  Fed. 
282    288 

Sl     Stem  V.  Remick,   175   Fed.    282. 

"I  cannot  find  the  least  indication 
that  there  must  be  an  effort  to  push 
the  work  commercially  to  the  utmost, 
or  that  one  sale  is  not  enough  to 
complete  the  copyright,  if  any  sale 
at  all  be  needed."  Stem  v.  Remick. 
176  Fed.  2«2,  284. 

"The%  statute  confers  upon  all  the 
owners  full  power,  without  exacting 
any  obligation  in  return  to  print. 
publish  and  sell."  Carter  v.  Bailey. 
64  Me.  468,  463.  18  AmR  271. 

S.  Falk  v.  Gast  Llth.,  etc..  Co..  48 
Fed.  262  [aff  54  Fed.  890,  4  CCA  648]; 
Bouclcault  V.  Hart,  3  F.  Cas.  No. 
1,692,  13  Blatchf.  47;  Carillo  v.  Shook. 
5  F.  Cas.  No.  2,407;  Koppel  v.  Down- 
ing. 11  App.  (D.  a)  93;  Jewelers' 
Mercantile  Agency  v.  Jewelers' 
Weekly  Pub.  Co..  84  Hun  12.  12  NTS 
41  [rev  on  other  grounds  155  N.  T.  241. 
49  NE  872,  63  AmSR  666,  41  LRA  846]. 

[a]  Salaj  of  two  maaXhm^ — A  de- 
lay t>t  the  publication  of  a  photo- 
graph for  two  months  and  eighteen 
days  after  the  title  was  filed  with 
the  librarian  of  congress  is  not  un- 
reasonable. Falk  V.  Oast  Lith..  etc.. 
Co..  48  Fed.  262  [aff  54  Fed.  890.  4 
(X}A  648]. 

10.  Farmer  v.  Culvert  LitK.  etc. 
CTo.,  8  F.  Cas.  No.  4.651.  1  Flipp.  228. 
237  (where  the  court  said:  "There 
is  no  time  .prescribed  within  which 
actual  publication  shall  commence. 
That  is  left  entirely  to  the  option 
of  the  proprietor"). 

11.  See  Infra  |  224. 

la.  Rev.  St.  I  4956,  as  amended  by 
26  St.  at  L.  1107;  Osgood  t.  A.  a  Aloe 
Instrument  Co.,  69  Fed.   291. 

13.  Fraser  v.  Tack,  116  Fed.  285. 
53  CCA  563;  Bouclcault  v.  Wood.  3 
F.  Cas.  No.  1,693,  2  BlSB.  14;  Wall 
V.  Oordon,   12  AbbPrNS    (N.  T.)   249. 

14.  Fraser  v.  Tack,  lie  F^  285. 
53  CCA  668.     Bee  also  supra  S  93. 


For  later  cases,  devalopmenta  and  tbmaigtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  212-213] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[13  C.  J.]     1075 


graph,  painting,  drawing,  ehromo,  statne,  statuary, 
or  model  or  design  intended  to  be  perfected  and 
completed  as  a  work  of  the  fine  arts,  by  inscribing 
upon  some  visible  portion  thereof,  or  of  the  sub- 
stance on  which  the  same  shall  be  mounted,  the 
following  words,  viz:    "Entered  according  to  act 

of  Congress,  in  the  year ,  by  A.  B.,  in  the 

office  of  the  Librarian  of  Congress,  at  Washing- 
ton;"  or,  at  his  option,  the  word  "Copyright," 
together  with  the  year  the  copyright  was  entered, 
and  the  name  of  the  party  by  whom  it  was  taken 
out,  thus:    "Copyright,  1&— ,  by  A.  B."" 


[$  213]  (2)  Necessity  of  Notice;  EfTect  of  Oiiii»- 
Bion.  Use  of  the  prescribed  form  of  notice  in  the 
prescribed  manner  has  always  been  regarded  as  a 
condition  precedent  to  any  copyright  protection." 
The  omission  of  the  notice  by  or  with  the  consent 
of  the  copyright  proprietor  destroys  the  copyright 
and  puts  the  work  irrevocably  in  the  public  do- 
main/^ But  the  omission  of  the  notice  by  a 
licensee,  as  distinguished  from  an  agent,  in  viola- 
tion of  the  terms  and  conditions  of  his  license  will 
not  invalidate  the  copyright,**  and  of  course  the 
failure  of  a  piratical  copy  to  contain  the  notice  is 


IB.  Rev.  St.  I  4982,  aa  amended  by 
Act  June  18,  1874  (18  St.  at  L.  78 
c   301   :    1).   « 

[a]  Slato«7  of  SMnlrement. — (1) 
Provision  for  some  lorm  of  notice 
of  copyright  has  been  made  In  the 
statute  from  the  very  beErlnnlng  of 
copyright  legislation  by  congress. 
(2)  The  act  of  1790  required  that  a 
copy  of  the  record  of  copyright 
made  in  the  district  clerk's  office 
should  be  "published  in  one  or  more 
of  the  newspapers  printed  in  the 
United  States,  for  the  space  of  four 
weeks."  Act  May  31,  1790  (1  St.  at 
L..  124  c  IS  1  3).  <3)  The  act  of 
1802  provided  that  in  addition  to 
former  requirements,  in  the  case  of 
boolcs,  the  copy  of  the  record  re- 
quired to  be  published  In  news- 
pai>ers  should  be  Inserted  In  full  on 
the  title  page  or  on  the  page  Imme- 
diately following:  and  In  the  case 
of  maps  and  charts  the  following 
words  were  required  to  be  impressed 
on  the  face  thereof,  viz.:  "Entered 
according  to  Act  of  Congress,  the 
day  of  18       by  A.  B.  of  the 

state    of  ."      Act   April    29,    1802 

(2  St.  at  L.  171  c  36  il  1.  2).  (4)  In 
the  Revision  of  1831  the  provlslonH 
for  notice  were  remodeled.  Publi- 
cation of  the  record  In  newspapers 
was  dispensed  with,  and  In  lieu  of 
publishing  the  full  record  of  copy- 
right In  a  book  a  shorter  form  of 
notice  was  required  to  be  used  on 
all  copyrighted  works,  which  notice 
was  as  follows:  "Entered  according 
to  act  of  Congress,  in  the  year 
by  A.  B.,  In  the  clerk's  office  of  the 
district  court 'of  ."     Compliance 

with  this  requirement  was  a  condi- 
tion to  the  benefit  of  the  act.  Act 
Febr.  3,  1831  (4  St.  at  L.  436  c  16 
I  6).  (5)  In  the  Revision  of  1870. 
the  provisions  as  to  notice  were  again 
remodeled  so  so  as  to  read  as  fol- 
lows: "That  no  person  shall  main- 
tain an  action  for  the  Infringement 
of  bis  copyright  unless  he  shttll  give 
notice  thereof  by  inserting  In  the 
several  copies  of  every  edition  pub- 
lished, on  the  title  page  or  the  page 
Immediately  following,  if  it  be  a 
book ;  or  If  a  •  map,  chart,  musical 
.  composition,  print,  cut,  engrav- 
ing, photograph,  painting,  drawing, 
ehromo,  statue,  °  statuary,  or  model 
or  design  Intended  to  be  perfected 
and  completed  as  a  work  of  the  fine 
arts,  by  inscribing  upon  some  por- 
tion of  the  face  or  front  thereof,  or 
on  the  face  of  the  substance  on 
which  the  same  shall  be  mounted. 
the  following  words,  viz.:  "Entered 
according  to  act  of  Congress  in  the 

year  ,  by  A.   B.,   In  the  office  of 

the  librarian  of  Congress,  at  Wash- 
ington.""  Act  July  8,  1870  (16  St. 
at  L.  198  c  230  }  97).  (6)  The  stat- 
ute In  this  form  was  carried  forward 
without  change  Into  the  Revised 
Statutes  of  1873.  Rev.  St.  |  4962. 
(7)  In  1874  It  was  made  optional  to 
use  either  the  last  form  of  notice, 
as  above,  or  a  shorter  form  conslst- 
inr  of  the  word  "Copyright"  to- 
gether with  the  year  the  copyright 
was    entered    and    the    name    of    the 

fiarty  by  whom  it  was  taken  out, 
hus:  "Copyright,  18—,  by  A.  B." 
Act  June  K,  1874  (18  St.  at  L.  78 
c  301  I  1).  (8)  In  1882  It  was  pro- 
vided that  In  the  case  of  designs 
for  molded  decorative  articles,  tiles, 
plaques,  or  articles  of  pottery,  or 
metal  subject  to  copyright,  the  copy- 


right mark  prescribed  by  law  might 
be  placed  "upon  the  back  or  bottom 
of  such  articles,  or  In  such  other 
place  upon  them  as  it  has  heretofore 
been  usual  for  manufacturers  of 
such  articles  to  employ  for  the  plac- 
ing of  manufacturers,  merchants 
and  trade  marks  thereon."  Act  Aug. 
1,  1882  (22  St.  at  L.  181).  (9)  No 
change  was  made  In  the  provisions 
as  to  notice  of  copyright  by  the  act 
of  March  3,  1891,  and  the  law  con- 
tinued in  force  in  this  form  until 
the  act  of  1909  which  made  further 
radical  changes.  See  supra  {|  194- 
197.  (10)  In  1905  it  was  provided 
that  in  the  case  of  boolcs  In  a.  for- 
eign language  first  published  in  a 
foreign  country  and  seeking  ad  in- 
terim protection,  all  copies  sold  or 
distributed  In  the  United  States 
should  have  the  following  notice  upon 
the  title  page  or  the  next  following 
page.  namely:  "  'Published 
nineteen  hundred  and  .  Privi- 
lege of  copyright  in  the  United 
States  reserved  under  the  Act  ap- 
proved ,  nineteen  hundred  and 
five,  by  .'  "  Upon  subsequent  ex- 
tension of  the  ad  Interim  term  to 
the  full  term,  the  usual  form  of  no- 
tice was  required.  Act  March  3,  1906 
(33  St.  at  L.  1000),  amending  Rev.  St. 
i   49S2. 

le.  Hlggins  V.  Keuffel,  140  U.  S. 
428,  11  set  731,  36  L.  ed.  470  [aff 
SO  Fed.  627];  Thompson  v.  Hubbard. 
131  U.  S.  123,  9  set  710,  33  L.  ed. 
76;  Wheaton  v.  Peters,  8  Pet.  (U.  S.) 
691,  8  L.  ed.  1056;  Bentley  v.  Tlbbals, 
223  Fed.  247,  138  CCA  489;  De  Jonge 
V.  Breuker,  etc.,  Co.,  191  Fed.  35,  111 
CCA  567  [aft  182  Fed.  160  (afT  235 
U.  S.  33,  86  set  6,  69  L..  ed.  113)]; 
West  Pub.  Co.  V.  Edward  Thomi>- 
son  Co..  176  Fed.  833,  100  CCA  303 
[mod  169  Fed.  833];  Dam  v.  Kirk 
fa  Shelle  Co.,  175  Fed.  902,  99 
CCA  392,  41  LiRANS  1002,  20  Ann 
Cas  1173  JTalt  166  Fed.  599]-  Rec- 
ord, etc.,  Co.  V.  Bromley,  176  Fed. 
156;  Osgood  v.  A.  S.  Aloe  Instrument 
Co.,  83  Fed.  470;  Pierce,  etc.,  Mfg. 
Co.  V.  Werokmelster,  72  Fed.  64,  18 
CCA  481  [rev  63  Fed.  445];  Sarony 
V.  Burrow-Giles  Llth.  Co.,  17  Fed. 
691  raff  111  U.  S.  53.  4  SCt  279,  28 
L.  eo.  349];  Dwlght  v.  Appleton,  8 
F.  Cas.  No.  4,216;  Parkinson  v.  La- 
seile,  18  F.  Cas.  No.  10.762,  3  Sawy. 
330;  Rossiter  v.  Hall,  20  F.  Cas.  No. 
12.082,  6  Blatchf.  862.  Contra 
Nichols  V.  Ruggles,  3  Day  (Conn.) 
146.  3  AmD  262  (holding  that  actual 
notice  was  equivalent  to  publication 
of  the  required  notice.  Of  course 
this  has  long  since  been  overruled). 

"'This  requirement  of  giving  the 
prescribed  notice  has  always  been 
held,  under  all  of  the  statutes,  to 
be  one  of  the  conditions  precedent 
to  the  perfection  of  the  copyright, 
the  other  two  being  the  deposit, 
before  publication,  of  the  printed 
copy  of  the  title,  and  the  deix>siting 
in  the  public  office,  within  the  pre- 
scribed time  after  publication,  of  a 
copy  or  copies  of  the  book.  Cal- 
laghan  v.  Myers,  128  U.  S.  617,  652, 
9  SCt  177,  32  L.  ed.  647;  Merrell  v. 
Tioe,  104  U.  S.  567,  26  L..  ed.  864; 
Wheaton  v.  Peters,  8  Pet.  (U.  S.) 
691,  8  Li.  ed.  1066."  Thompson  v. 
Hubbard.  131  U,  S.  123,  160,  9  SCt 
710,   S3  L.   ed.   76. 

[a]  "Aotloa"  InolndeB  BoJt  In 
evUty, — "His  failure  to  give  such 
notice  debars  him  from  maintaining  I 


an  action  for  the  infringement  of 
his  copyright.  The  word  'action' 
means  an  action  either  at  law  or  in 
equity."  Thompson  v.  Hubbard,  131 
V.  S.  123,  160,  9  SCt  710,  33  L..  ed. 
76.  To  same  etfect  Hlggins  v.  Keuf- 
fel, 140  U.  S.  428,  11  SCt  731,  36 
L.  ed.  470   raff  30  Fed.  627]. 

[b]  Pnblloatlon  of  notloe  in  newa- 
p»p«r<— The  public  notice  of  the  de- 
posit of  the  printed  copy  of  the  title 
with  the  clerk  of  the  proper  court 
In  the  newspapers,  as  required  by 
the  act  of  1790.  was  essential  to  a 
perfect  Xltle.  '  Wheaton  v.  Peters,  8 
Pet.    (U.  S.)  691,  8  I>.  ed.   1066. 

[c]  Knl*  amUed. — An  Injunction 
was  refused  where  the  author  had 
published  the  pirated  parts  of  hia 
work  in  a  public  newspaper.  Miller 
V.  McElroy,   17   F.  Cas.  No.   9,581. 

On  wlut  ooplaa  or  editions  >•- 
qnlrad  see  infra  |  219. 

17.  Thompson  v.  Hubbard,  131 
U.  S.  123,  9  set  710,  38  L.  ed.  76; 
Lydiard-Peterson  Co.  v.  Woodman, 
204  Fed.  921.  123  CCA  243  [reh  den 
206  Fed.  900,  126  CCA  434];  Harper 
V.  Donohue,  144  Fed.  491  [affi  146 
Fed.  1023  mem,  76  CCA  678  mem]; 
Littleton  V.  Fischer,  137  Fed.  684; 
Osgood  V.  A.  S.  Aloe  Instrument  Co., 
83  Fed.  470.     See  also  infra  S   219. 

"The  view  Is  urged,  that  the  only 
object  of  the  notice  required  by  the 
statute  ib  to  give  notice  of  the  copy- 
right to  the  public:  and  that,  aa 
Thompson  himself  took  the  copy- 
right, and  had  vested  the  title  to  It 
In  Hubbard,  he  has  no  right  to  in- 
fringe the  copyright,  although  it 
may  be  invalid  as  to  the  rest  of  the 
world.  But  we  are  of  opinion  that 
the  failure  of  Hubbard  to  comply 
with  the  statute  operated  to  prevent 
his  right  of  action  against  Thomp- 
son from  coming  Into  existence. 
This  right  of  action,  as  well  as  the 
copyright  itself.  Is  wholly  statutory, 
and  the  means  of  securing  any  right 
of  action  in  Hubbard  are  only  those 
prescribed  by  Congress."  Thompson 
V.  Hubbard.  131  U.  S.  128,  161,  9  SCt 
710,  38  L.  ed.   76. 

""Abandonment,  forfeiture,  public 
dedication  of  the  exclusive  right  of 
copy  may  be  presented  In  several  as- 

Sects:  (1)  Abandonment  or  public 
edloation  by  the  owner  of  a  limited 
domestic  copyright.  "  (2)  Acts  of 
abaudonment  by  the  owner  of  for- 
eign copyright.  (3)  Acts  of  aban- 
donment by  the  owner  of  the  re- 
mainder of  the  literary  property  left 
after  the  grant  limited  domestic 
copyright,  and  which  do  not  infringe 
on  the  latter.  (4)  Acts  of  the  latter 
kind  which  do  so  infringe.  I  think 
that  domestic  copyright  is  forfeited 
or  abandoned  only  in  the  first,  and 
not  in  the  other  cases,  and  that  this 
conclusion  follows  clearly  from  the 
copyright  act  of  1874  and  from  the 
decisions  on  al>andonment."  Harper 
V.  Donohue,  144  Fed.  491,  497  [aflt 
146  Fed.  1023  mem,  76  CCA  678 
mem]. 

[a1  Ttala  nU  liaa  lieaa  oUaaffad 
by  the  act  of  1909  see  supra  {  194. 
18.  American  Press  Assoc,  v. 
Daily  Story  Pub.  Co.,  120  Fed.  766, 
57  CCA  70.  66  LRA  444  [app  dlsm 
193   U.   S.    676,   24   SCt   862.    48    L.   ed. 

[a]  Bnl*  aopUsC — The  owner  of 
a  oopyrightea  literary  production 
does  not  lose  the  exclusive  property 
therein  given  by   the   copyright   be- 
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immaterial.**  The  copyright  is  not  affected  by  a 
removal  of  the  notice  after  the  work  has  left  the 
publisher,  if  done  without  the  authority  or  consent 
of  the  proprietor.*" 

[(  214]  (3)  Form  and  Contents  of  Notice— (a) 
In  CteneraL  The  object  of  the  provision  requiHng 
the  notice  of  copyright  is  to  inform  the  public  of 
the  existence  of  a  copyright,  the  time  of  its  com- 
mencement, and  by  whom  claimed.^^  A  substantial 
compliance  with  the  terms  of  the  statute  which 
accomplishes  this  purpose  is  all  that  is  necessary.*" 
Where  the  words  required  by  the  statute  are  all 
contained  in  the  notice  as  used,  the  mere  addition 
of  surplusage  not  affecting  the  meaning  of  the 
notice  will  not  invalidate  it.**  The  exact  order  of 
the  words  as  used  in  the  statute  need  not  be  fol- 
lowed.**    But   as   the   statute  prescribes   a   plain. 


definite,  and  simple  form  of  notice  which  can  be 
used  easily,  no  hardship  is  involved  in  holding  par- 
ties to  a  fairly  strict  conformity  to  it.*"  Nothing 
not  required  by  the  statute  need  be  incorporated  In, 
or  added  to,  the  notice.**  Thus  the  residence  of 
the  person  taking  out  the  copyright  need  not  be 
stated."  A  fatally  defective  notice  is  in  legal 
contemplation  no  notice.*^ 

H  215]  (b)  Entry  for  Copyright.  There  is  no 
sufficient  compliance  with  the  first  of  the  two  forma 
prescribed  by  the  copyright  law  for  the  notice  of 
copjrright,  unless  the  notice  contains  a  statement 
of  an  entry  in  the  office  of  the  librarian  of  con- 
gress.*" Nor  is  the  second  form  prescribed  by  the 
statute,  that  is,  the  word  "copyright,"  together 
with  the  year  the  copyright  was  entered  and  the 
name  of  the  party  by  whom  it  was  taken  out,  suffi- 


oause  a  licensee  authorized  to  pub- 
lish the  article  on  the  express  con- 
dition that  he  print  therewith  the 
usual  copyright  notice  Inadvertently 
omits  to  do  so,  and  anyone  who 
copies  and  republishes  the  article  so 
published,  althou§rh  i^thout  actual 
icnowledge  of  the  copyright,  does  so 
at  his  peril.  American  Press  Assoc. 
V.  Dally  atory  Pub.  Co..  120  Fed.  768 
[app  dtsm  193  U.  S.  676,  24  SCt  852, 

48  L.    ed.    842]. 

M.  United  Dictionary  Co.  v.'G.  & 
C.  Merrlam  Co.,  208  U.  S.  260.  28  SCt 
290,  62  L.  ed.  478  (unauthorized  im- 
portation of  foreign  edition);  Har- 
per V.  Donohue,  144  Fed.  491  [aft  146 
Fed.  1023  mem,   76  CCA  678  mem]. 

[a]  BaaaoB  for  TTil»r—"T)\e  copy- 
right of  the  appellee  was  property, 
of  which  It  could  not  be  legally  de- 
prived without  its  consent.  Title  to 
copyright  Is  no  more  lost  by  the 
theft  of  the  manuscript,  or  piratical 
publication  of  It,  than  Is  one's  title 
to  a  horse  lost  by  the  stealing  of  It, 
or  by  the  unlawful  sale  of  It  to  a 
stranger."  American  Press  Assoc,  v. 
Dally  Story  Pub.  Co.,  120  Fed.  766, 
768,  67  CCA  70,  66  LRA  444  [app 
dlsm  193  U.  S.  676,  24  SCt  862.  48 
L.   ed.   842]. 

ao.  E^dtson  V.  Lubln,  122  Fed.  240, 
S8  CCA  604  [rev  119  Fed.  993,  and 
app  dlsm   196   U.   8.   626,   26    SCt   790, 

49  L.  ed.  349];  Falk  v.  Gast  Lith., 
etc.,  Co.,   64  Fed.   890,   4  CCA  648. 

91.  Bolles  V.  Outing  Co.,  176  U.  S. 
262,  20  SCt  94,  44  L.  ed.  166;  Burrow- 
Giles  Lithographing  Co.  v.  Sarony, 
111  U.  S.  63,  4  SC?t  279,  28  L,  ed. 
349;  Stecher  Llth.  Co.  v.  Dunston 
Lith.  Co.,  233  Fed.  601;  Dejonge  v. 
Breuker,   etc.,   Co.,    191    Fed.   36,    111 


CCA  667  [aff  182  Fed.  160,  and  aft 
236  U.  S.  33,  36  SCt  6,  69  L.  ed.  1131; 
Dam  v.  Kirk  la  Shelle  Co.,  176  Fed. 


902.  99  CCA  392,  41  LRANS  1002,  20 
AnnCas  1173  [aft  166  Fed.  5891;  Os- 
good V.  A.  S.  Aloe  Instrument  Co..  83 
Fed.  470;  Snow  v.  Hast,  66  Fed.  996. 

"The  object  of  the  statute  is  to 
give  notice  of  the  copyright  to  the 
public,  by  placing  upon  each  copy. 
In  some  visible  shape,  the  name  of 
the  author,  the  existence  of  the 
claim  of  exclusive  right,  and  the 
date  at  which  this  right  was  ob- 
tained." Burrow-Giles  Lith.  Co.  v. 
Sarony,  111  U.  S.  63,  66,  4  SCt  279, 
28  L.  ed.  849  [quot  and  applied 
American  Tobacco  Co.  v.  Werok- 
melster,  207  U.  S.  284,  294,  28  SCt 
72.   52  L.  ed.   208,  12  AnnCas  6961. 

"The  purpose  in  requiring  publica- 
tion or  notice  of  copyrighting  is  to 
prevent  innocent  persons  from  suf- 
fering the  penalty  of  the  statute  for 
reproduction  of  the  copyrighted  ar- 
ticle." Stecher  LIth.  Co.  v.  Dunston 
Lith.  Co.,  233  Fed.  601,  603  [foil 
Sarony  v.  Burrow-Giles  Lith.  Co.,  17 
Fed.  691  (aff  111  U.  S.  63,  4  SC^  279, 
28  L.  ed.  349)]. 

aa.  Higgins  V.  Keuffel,  140  U.  S. 
428,  11  SCt  731,^35  L.  ed.  470  [aff  30 
Fed.  627J;  Thompson  v.  Hubbard,  131 
U.    S.    123.    9    SCt    710,    33    L.    ed.    76; 


Callaghan  v.  Myers,  128  U,  S.  617,  9 
SCt  710,  32  L.  ed.  647  [aff  6  Fed. 
7261;  Burrow-Giles  Llth.  Co.  v. 
Sarony,  111  U.  S.  63,  4  SCt  279,  28 
L.  ed.  349  [aff  17  Fed.  691];  Bbntley 
V.  Tlbbals,  223  Fed.  247,  138  (XIA 
489;  Hills  v.  Hoover,  138  Fed.  701; 
Hills  v.  Austrlch,  120  Fed,  862: 
Mifflin  v.  Dutton,  107  Fed.  708  [aft 
112  Fed.  1004,  60  CCA  661,  61  LKA 
184  (aff  190  U.  S.  265,  23  SCt  771,  47 
L.  ed.  1043}]:  Bolles  v.  Outing  Co., 
77  Fed.  966,  23  CCA  594,  46  L.RA 
712,  89  Fed.  1014,  32  CCA  604  [aff 
175  U.  S.  262,  20  SCt  94.  44  L.  ed. 
166];  Osgood  v.  A.  S.  Aloe  Instru- 
ment Co.,  69  Fed.  291.  83  Fed.  470; 
Snow  v.  Mast,  66  Fed.  996;  Werck- 
melster  v.  Springer  Lith.  Co..  63  Fed. 
808;  Hefel  v.  Whltely  Land  Co..  64 
Fed.  179;  Falk  v.  Seldenberg,  48  Fed. 
224;  Falk  v.  Schumacher,  48  Fed. 
.222;  Blume  v.  Spear,  30  Fed.  629; 
Jackson  v.  Walkle,  29  Fed.  16;  Baker 
v.  Taylor,  2  P.  Caa.  No.  782,  2 
Blatchf.  82-  Flint  v.  Jones,  9  F.  Cas. 
No.  4,872;  King  v.  Force,  14  F.  Cas. 
No.  7,791,  2  Cranch  C.  C.  208;  Ros- 
siter  T.  Hall,  20  F.  Cas.  No.  12.082, 
6  Blatchf.  362;  Tompkins  v.  Rankin, 
24   F.  Cas.  No.  14,090. 

33.  Hills  V.  Hoover,  136  Fed.  701; 
Hills  V.  Austrlch,  120  Fed.  862;  Hotel 
v.  Whltely   Land   Co.,    64   Fed.   179. 

[a]  Bnla  appUaA, — (1)  A  notice 
of  copyright  on  a  picture,  reading, 
"Copyright,  1902,  Published  by  Hills 
&  Co.,  Ltd.,  London,  Bngland,"  is 
Bufflclent.  Hills  v.  Hoover,  136  Fed. 
701;  Hills  y.  Austrlch,  130  Fed.  862. 
Compare  Osgood  v.  A.  S.  Aloe  In- 
strument Co.,  83  Fed.  470  (distin- 
guished Infra  i  217  note  38  [a]).  (2) 
The  statute  is  sufficiently  complied 
with  In  the  following  notice:  "(Jopy- 
right  entered  according  to  act  of 
congress  1889,  by  T.  C.  Hefel,  civil 
engineer."  "The  notice  embodies  the 
exact  words  required  by  the  last 
formula  prescribed  in  the  statute, 
with  the  additional  words  'Entered 
according  to  act  of  congress,'  and 
the  words  'civil  engineer  following 
the  author's  name.  These  additional 
words  simply  amplify  the  formula 
prescribed  by  the  statute,  without  in 
any  manner  affecting  its  meaning. 
They  are  to  be  regarded  as  surplus- 
age. The  maxim  'utile  per  Inutile 
non  vltlatur*  is  decisive."  Hefel  v. 
Whltely   Land  Co.,   64   Fed.    179,   180. 

34.  Bentley  v.  Tlbbals,  223  Fed. 
247,  138  CCA  489:  Falk  v.  Seldenberg, 
48  Fed.  224;  Falk  v.  Schumacher,  48 
Fed.   222. 

as.  Mifflin  V.  Dutton.  190  U.  S. 
265  23  SCt  771,  47  L.  ed.  1043  [aff 
112  Fed.  1004,  50  CTCA  661,  61  LRA 
134];  Thompson  v.  Hubbard,  131  U.  S. 
123.  9  SCt  710,  33  L.  ed.  76;  Bentley 
V.  Tlbbals,  223  Fed.  247,  138  CCA  489. 

[a]  Test  of  sofloiMMr^— "It  Is  in- 
correct to  say  that  any  form  of  notice 
is  good  which  calls  attention  to  the 
person  of  whom  inquiry  can  bo  made 
and  information  obtained,  since  the 
right  being  purely  statutory,  the 
public  may   justly   demand   that   the 


fierson  claiming  a  monopoly  of  pnb- 
ication  shall  pursue,  in  substance  at 
least,  the  statutory  method  of  secur- 
ing it.  Thompson  v.  Hubbard.  Ill 
U.  S.  123.  9  SCt  710.  33  L.  ed.  76.  In 
determining  whether  a  notice  of 
copyright  is  misleading  we  are  not 
bound  to  look  beyond  the  face  of  the 
notice,  and  inquire  whether  under 
the  facts  of  tl>e  particular  case,  it 
is  reasonable  to  suppose  an  intelli- 
gent person  could  actually  have  been 
misled."  Mifflin  v.  R.  H.  WTilte  Co.. 
190  U.  S.  260,  264,  23  SCt  769.  47  L. 
ed.  1040  [aff  112  Fed.  1004.  50  CCA 
661,  61  LRA  134   (aff  107  Fed.  70S)]. 

[b]  Vanu,  claim,  aad  Oat*  •smb. 
tial. — "While  the  courts  have  betn 
liberal  In  holding  any  form  of^  notice 
sufflcient  which  contains  the  essen- 
tials of  "name,'  'claim  of  exclusive 
right,'  and  'date  when  obtained'  (Bur- 
row-Giles Llth.  Co.  V.  Saronv.  Ill  U. 
S.  63,  4  SCt  279,  28  L.  ed.  349;  Bolles 
V.  Outing  Co.,  77  Fed.  966.  23  CCA 
594,  46  LRA  712).  they  have  not  vet 
sustained  th?  sufficiency  of  a  notice 
which  wholly  omits  some  one  of 
these  three  essentials."  Ho^rtel  v. 
Raphael  Tuck  Sons  Co.,  94  Fed.  844. 
To  same  effect  Thompson  v.  Hubbard. 
181  IT.  S.  123,  9  SCt  710,  83  L.  ed.  76. 

[c]  IToUOAS  iMlA  InntteiaBt,^.— (1) 
A  copyright  notice  on  the  cover  page 
of  a  periodical,  above  the  title,  '^he 
entire  contents  of  this  paper  covered 
by  copyright,"  or  "(intents  covered 
by  copyright,"  was  insufficient.  Rec- 
ord, etc,  Co.  V.  Bromley,  176  Fed. 
156,  161.  (2)  A  notice  at  the  bottom 
of  each  page  of  a  publication  read- 
ing: "The  text  of  these  pages  are 
copyrighted.  All  rights  reserved. 
Notice  is  hereby  given  that  infringe- 
ment will  lead  to  prosecution."  was 
not  a  compliance  with  the  form  pre- 
scribed by  the  copyright  act  of  June 
18,  1874  (18  U.  S.  si  at  L.  78  c  301 
jl  1),  and  was  therefore  insufficient 
Record,  etc.,  Co.  v.  Bromley,  175  Fed 
156.    162. 

as.  Backus  V.  Gould.  7  How.  (U.  S.) 
798,  12  L.  ed.  919.  But  see  supra 
{  167. 

37.  Werckmeister  v.  Springer 
Llth.  Co.,  63  Fed.  808  (although  a 
foreigner). 

Sa  Mifflin  V.  Dutton,  112  Fed.  1004. 
50  CCA  661,  61  LRA  134  [aff  190 
U.  S.  266,  23  SCt  771,  47  L.  ed.  104JI; 
HIgglns  V.  Keuffel,  30  Fed.  627  [aS 
140  U.  S.  428,  11  SCt  731.  36  L.  ed 
4701. 

39.  H^el  V.  Whltely  Land  (^..  54 
Fed.  179:  Jackson  v.  Walkle.  29  Fed.  IS. 

[a]  Ulasteatlona^— (1)  A  copyright 
notice  in  the  following  words,  "En- 
tered according  to  act  of  congreaa 
in  the  year  1878,  by  H.  A.  Jackson," 
was  held  insufficient  for  the  reason 
that  the  words  "in  the  office  of  the 
librarian  of  congress,  at  Washington' 
were  omitted.  Jackson  v.  Walkle,  2> 
Fed.  16.  (2)  This  notice  would,  how- 
ever, have  been  sufficient  had  it  also 
contained  the  word  "copyright" 
Hefel  V.  Whltely  Land  Ck>.,  64  Fed. 
179. 


For  latar  oaaea,  daralopinamta  and  ObaafMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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«iently  complied  with  by  the  use  of  the  word 
"registered.""'  It  is  optional  with  the  proprietor 
which  of  the  two  statutory  forma  shall  be  used.^^ 

[(  216]  (e)  Date  of  Entiy.  There  is  no  valid 
copyright  unless  the  notice  contains  the  date  of 
depositing  the  title  of  the  work.''  But  an  abbrevia- 
tion of  the  date  may  suffice.^'  And  the  literal 
directions  of  the  statute  may  be  departed  from  with 
respect  to  the  order  of  .stating  the  date.'*  A  notice 
which  gave  the  date  of  the  copyright  as  one  year 
later  than  the  actual  date  of  depositing  the  title 
page  has  beeu  held  fatally  defective."'    But  where 

30.    HlKKlns  V.  Ke,ufrel.   140  U.   S. 
428,    11   set   731,    36   L.    ed.    470    [att 


the  notice,  by  giving  a  date  one  year  earlier  than 
the  true  one,  had  the  effect  of  shortening  the  term, 
the  copyright  was  sustained.'"  .The  date  may  be 
inscribed  in  Roman  numerals.'^ 

H  217]  (d)  Name  of  Person  Taking  Out  Copy- 
right. There  is  not  a  sufficient  compliance  with 
the  provision  requiring  the  inscription  of  a  copy- 
right notice,  if  the  name  of  the  person  taking  out 
the  copyright  is  omitted  from  the  notice."  But  the 
provision  is  sufficiently  complied  with  by  giving  the 
surname  of  such  person  with  the  initial  of  his 
christian  name,"  or  even  by  giving  the  surname 


30   Fed.  627]   (copyriKhted  label). 

[a]  BMiBoa  for  ml*,— "The  act  of 
June  18,  1874,  18  Stat.  c.  301,  p.  78, 
changes  the  previous  law  In  some 
respecta  It  allows.  In  place  of  the 
statement  of  entry  In  the  office  of  the 
librarian,  the  simple  use  of  the  word 
'copyright,'  with  the  addition  of  the 
year  it  was  entered  and  the  name  of 
the  party  by  whom  it  was  talten  out. 
It  also  declares  that  the  words 
'engraving,'  'out'  and  'print'  shall  be 
applied  only  to  pictorial  illustrations 
or  works  connected  with  the  fine  arts; 
and  also  that  no  prints  or  labels 
designed  to  be  used  for  any  other 
articles  of  manufacture  shall  be  en- 
tered under  the  copyright  law,  but 
may  be  registered  in  the  Patent 
Otnce.  And  the  Commissioner  of 
Patents  is  charged  with  the  super- 
vision and  control  of  the  entry  or 
registry  of  such  prints  or  labels  in 
conformity  with  tne  regulations  pro- 
vided by  law  as  to  copyright  of 
prints.  This  statute  does  not.  how- 
ever, make  any  change  in  the  re- 
quirement of  notice;  it  only  permits 
the  form  of  it  to  be  changed.  The 
copyright  is  secured  when  the  regis- 
tration is  complete,  and  a  certificate 
of  the  registration  is.  given  by  the 
commissioner;  just  as  under  the  for- 
mer law  It  was  secured  when  the 
proper  filing  had  been  made  with 
the  Librarian  of  Congress  and  his 
certificate  was  Issued.  But  in  this 
case  notice  of  the  copyright  obtained 
has  not  been  given  as  required.  The 
law  in  that  respect  has  not  been  fol- 
lowed. The  fact  of  registration 
alone  is  placed  upon  the  label.  The 
word  'copyright'  is  not  used,  and,  of 
course,  with  Its  omission  the  essen- 
tial facts  respecting  any  copyright 
are  omitted  also.  The  law.  there- 
fore, has  not  been  complied  with." 
HlKKlns  V.  Keuffel.  140  V.  S.  428,  434, 
11  set  731.  36  L.  ed.  470  [aff  30  Fed. 
6271. 

31.  Huebsch  v.  Arthur  H.  Crist 
Co..  209  Fed.  886. 

32.  Thompson  v.  Hubbard,  131  XT. 
8.  123,  9  set  710.  S3  L.  ed.  78;  Cal- 
laghan  v.  Myers.  128  U.  S.  617,  9 
sot  177,  32  L.  ed.  547:  Record,  etc.. 
Co.  V.  Bromley,  175  Fed.  166;  Hoertel 
v.  Raphael  Tuck  Sons  Co.,  94  Fed. 
844;  King  v.  Force,  14  F.  Cas.  No. 
7,791,  2  Cranch  C.  C.  208. 

fa]  Sols  applied. — ^A  copyright 
notice  was  In  two  lines  as  follows: 
Copyright  by  The  Real  Bstate  Record 
and  Builders'  Guide  Co. 


Vol.  LXXV  May  6,  1906.  tJo! 
A  continuous  black  line  was  drawn 
completely  across  the  column  be- 
tween the  first  and  second  lines  sepa- 
rating them  as  if  they  were  In  differ- 
ent columns.  The  date — ^May  6,  1905 
—could  not  be  regarded  as  a  part  of 
the  copyright  notice  which  was  there- 
fore void  for  want  of  a  date.  Record, 
etc.,  Co.   V.  Bromley,  .176  Fed.  156. 

33.  Holies  V.  Outing  Co.,  77  Fed. 
966,  22  CCA  594.  46  LRA  712  [aff  175 
U.  S.  262,  20  set  94,  44  L.  ed.  166]; 
Snow  V.   Mast,   65  Fed.   995. 

[a]  Thns  notices  of  copyright  In 
the  following  form  "Copyright  '94. 
By  [A  B],'*^  were  held  aufflclent. 
BoUes  V.  Outing  Co.,  77  Fed.  966,  23 
CCA  594,  46  I^RA  712  [aff  175  U.  S. 
262,  20  set  94,  44  U  ed.  156  (aff  89 
Fed.  1014  mem,  22  CCA  604   mem)]; 


Snow  V.  Mast,  65  Fed.  996. 

3«.     See  supra   {   214. 

[a]  XllTU'tnitlon,^— A  notice  reading, 
"1889;  Copyrighted  by  B.  J.  Palk, 
New  York/'  although  criticised  as 
less  symmetrical  and  concise  than 
the  statutory  form,  has  been  held 
sufficient.  Falk  v.  Seldenberg,  48 
Fed.  224;  Falk  v.  Schumacher,  48 
Fed     222 

35.  Baker  v.  Taylor,  2  F.  Cas.  No. 
782,  2  Blatchf.  82  (where  the  title 
page  of  the  book  was  deposited'  in 
1846,  and  the  notice  of  entry  as 
printed  in  the  copies  of  the  book 
stated  the  entry  to  have  been  made 
in  1847,  it  was  held  that  the  error, 
whether  arising  from  mistake  or  not, 
was  fatal  to  the  title,  under  {  6  of 
the  act  of  Febr.  3,  1831). 

38.  Callaghan  v.  Myers,  128  U,  8. 
617.  9  set  177,  32  L.  ed.  647  raff  6 
Fed.  726,  10  Biss.  139,  and  dist  Baker 
V.  ■  Taylor.  2  F,  Cas.  No.  782.  2 
Blatchf.  821.  But  see  Schumacher  v. 
Wogram,  35  Fed.  210  (where  the 
question  was  presented,  but  not  de- 
cided, the  decision  being  rested  on 
another  point). 

[a]  Baaaon  for  mU,  "In  regard 
to  volume  35,  the  title  was  deposited 
January  28,  1867,  and  the  notice 
printed  in  the  volume  purports  to 
show  that  the  copyright  was  entered 
in  1866.  The  statute  required  that 
each  copy  of  the  book  should  have 
inserted  In  it  a  statement  of  the  year 
the  copyright  was  entered.  It  is 
sufficient  to  say,  in  answer  to  this 
objection,  that  the  variance  must  be 
regarded  as  immaterial,  inasmuch  as 
the  statement  that  the  title  was  re- 
corded in  an  earlier  year  than  the 
actual  year,  being  conclusive  on  the 
person '^  taking  the'  copyright,  could 
cause  no  Injury  to  any  other  person 
or  to  the  public,  because  the  copy- 
right would  expire  In  twenty-eight 
years  from  the  expiration  of  the 
year  stated  in  the  notice  in  the  book, 
and  not  in  twenty-eight  years  from 
the  time  of  the  recording  of  the 
title."  Callaghan  v.  Myers.  128  U. 
S.  617.  667.  9  set  177,  32  L.  ed.  647. 

87.    Stern  v.  Remick,  175  Fed.  282. 

[a]  Beaaoa  for  role. — "Roman 
numerals  are  a  part  of  the  language 
of  this  country.  They  are  constantly 
in  use  upon  monumental  architecture 
of  all  sorts  and  for  serial  purposes 
upon  books,  and  they  are  a  part  of 
the  language  as  taught  in  the  public 
schools,  and  understood  by  all  but 
the  most  Illiterate.  Nor  can  one 
seriously  contend  that  the  notice  re- 
quired by  the  .statute  could  be  ful- 
filled only  by  Arabic  numerals.  If 
the  letters  were  written  out  in  words, 
it  would  certainly  be  a  compliance. 
I  regard  the  writing  of  it  here  in 
Roman  numerals  as  more  nearly  a 
literal  compliance  with  the  statute 
than  to  write  out  the  year  in  words." 
Stern  v.  Remick,  176  Fed.  282,  283. 

3a  Mifflin  V.  R.  H.  White  Co..  190 
U.   S.   260,   23   set  769,   47  L.  ed.   1040 


raff  112  Fed.  1004.  60  CCA  661.  61 
LrA  134  (aff  107  Fed.  708)]-  Thomp- 
son V.  Hubbard,  131  U.  S.  123,   9  SCt 


710,  83  L.  ed.  76;  Liydiard-Peterson 
Co.  V.  Woodman,  204  Fed.  921,  123 
CCA  248  [reh  den  206  Fed.  900.  126 
CCA  484);  Record,  etc.,  Co.  v.  Brom- 
ley, 176  Fed.  156;  Mifflin  v.  Dutton, 
107  Fed.  708  [aff  112  Fed.  1004.  60 
CCA  661.  61  LRA  134  (aff  190  IT.  S. 
265.  23  SCt  771,  47  L.  ed.  1043)];  Os- 


good V,  A.  S.  Aloe  Instrument  Co., 
83  Fed.  470;  Osgood  v.  A.  S.  Aloe  In- 
strument Co..   69   Fed.   291. 

[a]  WotloM  held  Insnaoient^-(l) 
A  copyright  notice  on  a  map  of  a 
lake  and  surrounding  territory, 
"Copyright  1908.  Drawn  by  J.  C. 
Woodman."  was  an  Insufficient  com- 
pliance with  the  act  of  June  18.  1874 
(18  St.  at  Li.  78).  to  perfect  a  copy- 
right on  the  map  alone.  Lydiard- 
Peterson  Co.  v.  Woodman,  204  Fed. 
921,  123  CCA  243  [reh  den  205  Fed. 
900,  126  CCA  434].  (2)  A  notice 
of  copyright,  in  the  following  words. 
"Copyright.  1891.  All  rights  re- 
served," is  not  a  sufflclent  notice, 
under  the  act  of  June  18,  1874 
(18  St.  at  U  78),  since  it  omits 
the  name  of  the  person  by  whom 
the  copyright  Is  taken  out.  Nor 
can  this  omission  be  supplied  by 
reference  to  the  title  page,  where  the 
name  of  the  publisher  appears,  for 
there  is  no  presumption  that  the  pub- 
lisher is  the  one  who  took  out  the 
copyright.  Osgood  v.  A.  S.  Aloe  In- 
strument Co.,  83  Fed.  470.  (3)  "It  Is 
objected  that  the  copyright  notice  is 
defective,  because  there  is  testimony 
tending  to  show  that  on  some  of  the 
copies  sold  by  complainant  the  phrase 
used  was:  'Copyright,  1902.  Published 
by  Hills  &  Co.,  Ltd.,  London.  Eng- 
land.' Reliance  is  placed  on  Osgood 
V.  A.  S.  Aloe  Instrument  Co..  83  Fed. 
470.  The  fundamental  dlfflculty  with 
the  alleged  statutory  notice  in  that 
case,  however,  was  that  one  half  of 
it  was  printed  on  one  page  and  the 
other  half  on  the  next  one.  The 
notice  in  this  case  is  sufflclent,  within 
the  ruling  of  the  Court  of  Appeals  in 
Boiles  V.  Outing  Co.,  77  Fed.  966,  23 
CCA  694."  Hills  v.  Austrich,  120  Fed. 
862,  863.  (4)  Plaintiff  could  not 
maintain  an  action  for  the  infringe- 
ment of  the  copyright  where  his 
notice  omitted  the  year  of  the  copy- 
right and  the  name  of  the  person  tak- 
ing it  out,  or  where  it  stated  only  the 

'formen  although  defendant  himself 
took  out  the  copyright,  and  the  edi- 
tion published  by  him  before  the 
sale  contained  a  proper  notice  there- 
of. Thompson  v.  Hubbard,  131  U.  3. 
123.  9  SCt  710,  33  L.  ed.  76. 

[b]  irotle*  IMId  ■—<""<*"*  — "T"  re- 
gard to  volume  36.  it  is  objected  that 
the  certificate  of  the  clerk  shows  that 
the  printed  title  was  deposited  by 
'E.  B.  Myers  &  Chandler.'  and  that 
the  printed  notice  of  the  entry  of 
copyright  in  the  volume  as  published 
purports  to  show  that  the  copy- 
right was  entered  by  E.  B.  Myers 
alone.  We  think  that,  under  the  cir- 
cumstances of  the  case,  as  the  prin- 
ted notice  contained  the  name  of  E. 
B.  Myers,  the  variance  was  imma- 
terial, and  that  the  atatute  was  sub- 
stantially complied  with,  particu- 
larly as  It  is  not  shown  that  the  de- 
fendants were  misled  by  the  variance 
or  Induced  to  do  or  omit  anything 
because  of  it."  Callaghan  v.  Myers, 
128  U.  S.  617,  667,  9  SCt  177,  32  L.  ed. 
647. 

38.  Callaghan  v.  Myers,  128  U.  S. 
617,  9  SCt  177.  32  L.  ed.  647;  Burrow- 
Giles  LIth.  Co.  V.  Sarony,  111  U.  S. 
53.  4  SCt  279,  28  L.  ed.  349  [aff  17 
Fed.    691]. 

[a]  Bnls  appUadv— The  words 
"Copyright.  1882,  by  N.  Sarony,"  ap- 
pearing upon  each  copy  of  a  photo- 
graph   are    sufficient    notio*    to    the 
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alone.**  Bnt  the  insertion  of  a  wholly  wrong  name, 
that  ia,  the  name  of  one  other  than  that  of  the  one 
who  took  out  the  copyright- which  alone  protects  the 
work  invalidates  the  copyright,  although  the  forms 
of  copyrighting  were  gone  throngh  by  the  person 
whose  name  is  used.*^ 

Trade-name.  A  notice  in  whieb  the  trade-name 
by  which  the  individual  taking  out  the  copyright 
does  business  is  used  instead  of  the  individual  name 
is  snfBcient  under  the  statute.*^ 

[$  218]    (4)   Place  of  Inmaribing  Notice.     The 


notice  of  copyright  must  be  inscribed  on  the  copy- 
righted work  in  the  place  specified  by  the  statute; 
a  notice  in  the  wrong  place  is  equivalent  to  the  total 
omission  of  it,  and  is  attended  by  the  game  legal 
consequences.  The'  statutory  provisions  prescrib- 
ing the  place  of  the  notice  have  ^  been  already 
quoted.^  One  notice  at  the  proper  plaee  at  the 
beginning  of  a  magazine  protects  all  its  contents 
which  the  proprietor  was  authorized  to  copyright.** 
The  notice  in  case  of  a  book  or  periodical  must  be 
on  the  title  page,  or  the  next  following  page.**    A 


inibUo  of  the  existence  of  the  copy- 
right. Burrow-Giles  Llth.  Co.  v. 
Sarony,  111  TJ.  S.  B3,  55,  4  SCt  279.  28 
L.  ed.  349  [aff  17  Fed.  591]  (where 
the  court  said:  "With  regard  to  this 
latter  question  It  Is  enough  to  say, 
that  the  object  of  the  statute  Is  to 
give  notice  of  the  copyright  to  the 
public,  by  placing  upon  each  copy,  In 
some  visible  shape,  the  name  of  the 
author,  the  existence  of  the  claim  of 
exclusive  right,  and  the  date  at 
which  this  right  was  obtained.  This 
notice  Is  sufflclently  given  by  the 
words  'Copyright,  1882.  by  N.  Sarony,' 
found  on  each  copy  of  the  photograph. 
It  clearly  shows  that  a  copyright  is 
asserted,  the  date  of  which  is  1882, 
and  If  the  name  Sarony  alone  was 
used,  it  would  be  a  sufficient  desig- 
nation of  the  author  until  it  is  shown 
that  there  is  some  other  Sarony. 
When,  in  addition  to  this,  the  initial 
letter  of  the  christian  name  Napoleon 
Is  also  given,  the  notice  is  com- 
plete"). 

40.  Bolles  V.  Outing  Co..  175  U.  S. 
262j  20  SCt  94.  44  L.  ed.  166  [aft  77 
Fed.  966,  23  CCA  B94,  46  LRA  712]. 
See  also  Burrow-Giles  Llth.  Co.  v. 
Sarony,  111  U.-  S.  B3,  4  SCt  279.  28 
L.  ed.  349  [aff  17  Fed.  591]  (quoted 
supra  note  39   [a]). 

41.  Mifflin  V.  R.  H.  White  Co.,  190 
U.  S.  260,  23  SCt  769.  47  L.  ed.  1040 
raft  112  Fed.  1004,  50  CCA  661,  61 
LRA  184  (aff  107  Fed.  708)];  Record, 
etc.,  Co.  V.  Bromley,  175  Fed.  168. 
See  also  infra  S  219. 

"The  point  is  that  he  could  not 
take  out  the  copyright  under  one 
name  and  successfully  protect  the 
republication  of  the  same  matter  by 
giving  the  notice  in  another  name. 
Obviously  the  public  would  have  no 
information  that  the  two  names  re- 
ferred to  the  samejperson;  and,  under 
the  ruling  in  Mifflin  v.  Dutton,  190 
U.  S.  266,  23  SCt  771,  47  L..  ed.  1043, 
the  original  copyrights  were  vitiated 
by  the  subsequent  defective  publica- 
tion." Record,  etc.,  Co.  v.  Bromley, 
176  Fed.  166,  162. 

[a]  ITaiii*  of  proprietor  of  serial. — 
A  copyright  of  a  book  is  Invalid 
where  the  notice  printed  therein 
gives  the  name  of  the  author  as  hav- 
ing taken  such  copyright,  while  the 
serial  numbers  of  a  magazine  in 
which  the  contents  of  the  book  were 
first  published  were  copyrighted  by 
the  publishers,  and  the  notices  prin- 
ted therein  showed  such  copyright  in 
their  name.  Mifflin  v.  R.  H.  White 
Co.,  190  U.  S.  260,  23  SCt  769,  47  L. 
ed.  1040  [aff  112  Fed.  1004.  60  CCA 
661,  61  LRA  134  (aff  107  Fed.  7981  ]; 
Mifflin  V.  Dutton,  107  Fed.  708  faff 
112  Fed.  1004.  60  CCA  661.  61  LRA 
134  (aft  190  U.  S.  265.  23  SCt  771,  47 
L.  ed.  1043)]. 

43.  Blelstein  v.  Donaldson  Llth. 
Co.,  188  U.  3.  239,  23  SCt  298.  47  L.  ed. 
460;  Bolles  v.  Outing  Co..  176  U.  S. 
262.  20  SCt  94,  44  L.  ed.  166;  Haas  v. 
Leo  Feist,  Inc.,  284  Fed.  106;  Record, 
etc.,  Co.  V.  Bromley,  175  Fed.  156; 
Hills  V.  Austrlch,  120  Fed.  862  ("Hills 
&  Co.");  Werckmelster  v.  Springer 
Llth.  Co.,  63  Fed.  808;  Scribner  v. 
Clark,  60  Fed.  473  [aff  144  U.  S.  488, 
1^  SCt  734];  Scribner  v.  Henry  G. 
Allen  Co.,    49   Fed.    854. 

[a]  Bnle  appllod. — The  name 
"Photographische  Gesellshaft."  being 
the  trade-name  created  by  the  owner 
of  a  copyright,  and  extensively  used 


by  him  for  many  years  in  his  busi- 
ness. Is  a  sufficient  designation  of  the 
party  by  whom  the  copyright  is 
taken  out.  Werckmelster  y.  Springer 
Llth.  Co.,  63  Fed,  808. 

[b]  rlotlttons  Bain*  IU«fal  under 
state  statnt*. — (1)  One  who  does 
business  under  a  conventional  or 
fictitious  partnership  name  may  ob- 
tain a  valid  copyright  under  that 
name,  and  may  sue  to  restrain  an 
Infringement  thereof  without  aver- 
ring the  filing  of  the  certificate  re- 
quired by  the  New  York  statutes. 
ScHbner  v.  Henry  O.  Allen  Co..  49 
Fed.  854.  (2)  This  Is  otherwise 
where  the  state  statute  absolutely 
forbids  the  use  of  such  name.  Haas 
v.  Leo  Feist,  Inc.,  234  Fed.  105 
[dlst  Scribner  v.  Henry  O.  Allen, 
supra]. 

43.  Freeman  v.  Trade  Register,  173 
Fed.   419. 

[a]  Baasoa  for  ml*. — "The  only 
remaining  question  is  whether  the 
requirement  that  the  prescribed  no- 
tice shall  appear  upon  the  title  page, 
or  the  page  Immediately  following, 
is  so  vital  that  omitting  it  from 
those  pages,  though  printing  It  on 
another,  la  a  noncompliance  with  es- 
sential conditions  Imposed  by  the 
statute.  It  is  plain  that  this  ques- 
tion must  be  answered  in  the  affirma- 
tive, as  otherwise  It  would,  be  neces- 
sary to  examine  practically  all  of  the 
pages  of  a  book  to  ascertain  whether 
or  not  it  be  copyrighted.  Since 
Congress  has  designated  the  things 
to  be  done  in  order  to  maintain  an 
action  for  ■infringement  of  copyright, 
everything  prescribed  by  the  act 
must  be  done  in  accordance  with  Its 
dictates."  Freeman  v.  The  Trade 
Register,  173  Fed.  419,  425. 

[b]  aKnaloal  oomposltloiuiw— In  the 
case  of  a  musical  composition  form- 
ing part  of  a  collection  of  such  com- 
positions It  was  held  that  the  notice 
of  copyright  was  properly  inscribed 
on  the  first  page  of  the  composition. 
A  copyrighted  song  was  published  as 
one  of  a  collection  of  songs.  This 
collection  had  a  front  cover  on  which 
there  was  an  engraving  covering 
most  of  the  outside  page.  At  the 
bottom  of  that  page  there  was  a  list 
of  seven  songs.  Including  the  one  In 
question,  as  an  advertisement.  There 
was  no  notice  of  or  reference  to  any 
copyright  on  that  page.  The  Inside 
of  the  cover  was  entirely  blank.  On 
the  next  page  the  song  and  music 
commenced.  Above  the  music  was 
the  title,  and  below  the  music  the 
notice  of  copyright.  It  was  held  that 
the  copyright  notice  was  in  compli- 
ance with  S  1  of  the  act  of  1874  (18 
St.  at  L.  78  c  301),  and  that  there 
was  no  loss  or  abandonment  of  the 
copyright  by  failure  to  give  notice  of 
It    Blume  V.  Spear.  30  Fed.  629. 

[c]  Vrlats, — Under  |  5  of  the  Copy- 
right Act  of  Pebr.  8,  1831  (4  St.  at 
L.  436),  requiring  a  copyrighted  en- 
graving to  have  the  information  of 
Its  being  copyrighted  "Impressed  on 
the  face  thereof,"  It  was  held  that 
when  the  required  notice  Is  plainly 
engraved  on  the  plate  from  which  a 
print  Is  taken,  within  the  line  of  a 
reasonable  margin,  and  where  It 
would  not  be  covered  when  properly 
framed,  It  is  Impressed  on  the  face 
within  the  meaning  of  the  statute. 
Rossiter  v.  Hall,  21  F.  Cas.  No.  12,082, 
5  Blatchf.  862. 


[d]     IKap    and    book    eomblaad^— 

Where  a  map  directory  of  the  land 
surrounding  a  lake,  comprising  a  map 
of  the  locality  to  be  used  In  connec- 
tion with  a  book  which  was  provided 
with  a  pocket  Inside  the  cover  to  con- 
tain such  map,  and  the  book  con- 
tained a  proper  copyright  notice,  such 
notice  was  sufficient  to  cover  the 
map  also,  although  the  notice  on  It 
was  insufficient.  Lyd  lard-Peterson 
Co.  V.  Woodman.  204  Fed.  921,  123 
CCA  243  [reh  den  205  Fed.  900,  126 
CCA   484]. 

44.     See  supra  i   212. 

46.  Woodman  v.  Lydiard-Peterson 
Co.,  192  Fed.  67,  68  faff  204  Fed.  921. 
123  CCA  243  (reh  den  206  Fed.  900, 
126  CCA  434)1:  Dam  v.  Kirk  la 
Shelle  Co.,  175  Fed.  902,  99  CCA  392. 
41  LRANS  1002.  20  AnnCas  1173 
raft  168  Fed.  589];  Harper  v.  Dono- 
bue,  144  Fed.  491  [aff  146  Fed.  1023 
mem,    76   CCA    678    mem]. 

"It  has  been  held  repeatedly  that 
the  copyright  of  a  magazine  copy- 
rights every  article  in  the  magaslneb 
that  It  Is  not  necessary  that  the 
copyright  notice  should  be  repeated 
upon  each  article,  but  that  one  notice 
In  the  beginning  of  the  magazine 
protects  all  the  contents  of  the  maga- 
zine." Woodman  v.  Lydiard-Peter- 
son Co.,  supra. 

"The  almost  uniform  practical  con- 
struction of  the  copyriKht  law  has 
been  to  give  the  notice  in  connection 
with  each  number  of  a  magazine  and 
this  has  been  often  sustained."  Dam 
V.  Kirk  la  Shelle  Co..  175  Fed.  902, 
906,  90  CCA  892.  41  LRANS  1002,  20 
AnnC^as  1178  [aff  166  Fed.  689,  and 
quot  Harper  v.  Donohue,  144  FM. 
491]. 

Copyright  proteota  all  compoaaBt 
parts  see  Infra  Si  272-275. 

46.  Freeman  v.  The  Trade  Reg- 
ister, 173  Fed.  419. 

[a]  Tltte.-paff*.— "No  doubt  it  is 
often  difficult  to  determine  what  is 
the  title  page  in  publications  of  this 
character.  A  number  of  the  defini- 
tions of  'title'  and  'title  page'  given 
In  dictionaries  in  common  use  are 
set  forth  In  the  attached  note.  [Set- 
ting forth  definitions  in  Century, 
Webster's  International,  Standard, 
Worcester's  and  Stormonth's  dic- 
tionaries]. It  is  open  to  question 
whether  any  of  the  meanings  as- 
signed to  those  words  by  these  au- 
thorities is  at  the  same  time  suffi- 
ciently comprehensive  and  suffi- 
ciently exclusive  to  furnish  a  legal 
definition  of  the  idea  that  Congrress 
intended  to  convey  by  their  use  in 
the  copyright  statute.  I  do  not  find 
any  adjudged  case  construing  the 
statute  in  this  particular.  There  is 
no  doubt  that  it  Is  the  intention  of 
the  law  that  each  book  shall  have  a 
title — that  is.  some  word  or  set  of 
words  by  which  it  shall  b«  known — 
and  that  the  book  shall  contain  one 
particular  page  devoted,  in  whole  or 
in  part,  especially  to  the  title.  This 
page  should  be  one  that  is  readily 
found  without  examining  every  page 
In  the  work.  The  page  embracing  the 
title  in  that  way  is  the  title  page' 
mentioned  in  the  act.  Usually  the  title 
page  Is  looked  for  near  the  beginning 
of  the  work,  and  most  of  the  dic- 
tionary definitions  of  title'  and 
'title  page'  embody  that  Idea.  The 
law.  however,  does  not  in  expreaa 
terms   specify   in   what   part   of  the 


Forlatsr 


dev*lopinMita  and  ohaagvs  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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motion  picture  film  is  properly  marked  by  attach- 
ing a  plate  inscribed  with  the  notice  at  one  end' of 
the  film.*' 

[$  219]  (6)  On  What  Copies  or  Editioiu  B«- 
anired.  The  statute  required  the  notice  to  be  in- 
serted in  the  several  copies  of  every  edition  pub- 
lished of  the  copyrighted  work.**  This  means 
every  edition  which  the  owner  of  the  copyright,  as 


controlling  the  publication,  publishes,**  and  includes 
editions  published  by  ain  assignee  of  the  copyright 
during  the  period  of  his  ownership."'  Every  copy 
reproduced  in  this  country  by  or  with  the  consent 
of  the  proprietors  must  bear  the  notice." 

Foreign  editions.  No  notice  of  copyright  was 
required  in  foreign  editions  not  imported  or  circu- 
lated by   the  proprietor   in   this   country,   as  the 


work  the  title  pa«e  shall  appear, 
and  common  usage  is  certainly  an 
element  to  be  considered.  Different 
classes  of  publications  will  present 
different  characterlstlos,  and  the  law 
must  be  reasonably  applied  to  each 
class.  But  whatever  features  may 
or  may  not  be  definitive  of  the  title 
page,  it  would  seem  to  be  beyond 
controversy  that  the  title  page  must 
be  a  page  which  contains  the  title." 
Freeman  v.  The  Trade  Register,  173 
Fed.   41S,  422. 

[b]  TitU-paa«  of  parlodleal. — "As 
above  noted,  the  act  of  1891  provides 
that  each  number  of  a  periodical 
shall  be  considered  an  independent 
publication,  and  this  may  imply  that, 
in  copyrighting  the  successive  num- 
bers, either  the  volume  or  number  or 
date  must  be  expressed.  In  the 
printed  instructions  sent  out  by  the 
register  of  copyrights,  this  construc- 
tion ia  adopted,  and  it  is  stated  that, 
'in  order  to  obtain  copyright  protec- 
tion for  a  periodical,  it  is  necessary 
to  apply  for  the  entry  of  the  title  of 
each  separate  issue  distinguished  by 
a  statement  of  the  volume,  number 
and  date  of  each  Issue.'  Whether 
the  omission  of  volume,  number,  and 
date  or  any  of  them  in  the  title  de- 
posited with  the  Librarian  of  Con- 
gress would  be  a  fatal  defect,  it  is 
not  now  necessary  to  decide,  because 
the  title  deposited  by  complainant 
contained  those  particulars.  I  think 
it  is  plain,  however,  that  when  the 
title  so  deposited  sets  forth  the  vol- 
ume, number,  and  data  they  are  so 
far  essential  elements  of  the  title 
that  they  cannot  be  ignored  in  as- 
certaining the  title  paga  In  cata- 
loguing and  quoting,  and  even  in  or- 
dinary conversation,  either  the  vol- 
ume and  number  or  the  date  of  a 
periodical  must  be  stated,  if  any- 
thing approaching  definite  identifica- 
tion is  desired.  Consequently  (con- 
fining the  ruling  to  the  facts  of  this 
case)  a  preliminary  page  which  con- 
tains those  particulara  and  which 
further  displays  the  general  name  of 
the  periodical  in  a  way  calculated  to 
induce  the  reader  to  consider  it  the 
title  page,  is  the  title  page,  rather 
than  a  subsequent  page  which  prints 
the  general  name  in  smaller  type 
without  anything  to  identify  the  is- 
sue. Oeneral  information  relating  to 
the  periodical,  such  as  names  of 
editor  and  publisher,  place  of  publi- 
cation and  terms  of  subscription, 
may  be  appropriate  to  the  title  page, 
but  its  presence  or  absence  cannot 
be  considered  controlling  in  this  case 
in  view  of  the  other  facts  above 
stated.      .      .  Complainant    has 

produced  some  eight  publications  (all 
trade  journals)  which  print  the  copy- 
right notice,  not  on  any  preliminary 
page,  but  on  a  subsequent  page  par- 
taking more  of  the  nature  of  an 
editorial  page,  where  the  name  of  the 
publisher,  terms  of  subscription,  and 
similar  information  are  given.  How- 
ever, on  examining  these  publications 
it  is  found  that,  with  perhaps  one 
exception,  the  page  on  which  the 
copyright  notice  is  printed,  contains 
not  only  the  general  name  of  the 
periodical,  but,  in  addition,  either  the 
volume  and  number,  or  the  date,  of 
that  particular  issue.  Where  this  is 
done,  the  distinctive  title,  of  course, 
appears  upon  that  page.  These  pub- 
lications, therefore,  do  not  tend  to 
establl^  a  usage  in  accordance  with 
the  treatment  of  the  matter  adopted 
by  the  complainant."  Freeman  v. 
The  Trade  Register.  173  Fed.  419, 
424.   426. 


47.  Edison  v.  Liubln,  122  Fed.  240, 
68  CCA  604  [rev  119  Fed.  993,  and 
app  dlsm  196  U.  8.  625,  26  SCt  790, 
49  L..  ed.  849]. 

[a]  XotSon  piotnrs  fllo. — A  series 
of  four  thousand  five  hundred  pic- 
tures, representing  the  launching  of 
a  vessel,  were  marked  as  copyrighted 
by  attaching  a  plate  at  one  end  bear- 
ing the  notice  of  copyright,  and  it 
was  held  that  this  was  sufficient. 
Edison  V.  Lubin,  122  Fed.  240  [app 
dism  196.  U.  S.  625,  25  SCt  790,  49 
L.  ed.  349], 

48.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  178  Fed.  888,  100  CCA 
303  [mod  169  Fed.  833];  and  cases 
infra  this  section  passim.  See  also 
supra  I  212  (wnere  statute  Is 
quoted). 

40.  Thompson  v.  Hubbard,  131  U. 
8.  128,  9  SCt  710,  83  L..  ed.  76;  Harper 
V.  Donohue,  144  Fed.  491  [aff  146 
Fed.  1023  mem,  76  CCA  678  mem]. 
See  also  supra  j  213. 

"It  is  very  clear  that  Hubbard,  as 
the  proprietor  of  the  copyright,  was 
bound  to  give  the  statutory  notice 
in  the  several  copies  of  every  edition 
published  by  him,  and  that  he  did 
not  do  so.  The  plain  declaration  of 
the  statute  is,  that  no  person  shall 
maintain  an  action  for  the  infringe- 
ment of  his  copyright,  unless  he 
shall  give .  notice  thereof  by  insert- 
ing the  prescribed  words  in  the  sev- 
eral copies  of  every  edition  pub- 
lished. That  means,  every  edition 
which  he,  as  controlling  the  publica- 
tion, publishes."  Thompson  v.  Hub- 
bard, 131  U.  8.  128,  149.  »  SCt  710, 
33  li.  ed.  76. 

[a]  Sola  applto«<— "It  is  insisted 
by  counsel  for  defendants  that  the 
acts  of  the  author  of  abandonment. 
In  the  case  here,  by  publishing  in 
England  and  America  without  notice 
of  copyright,  were  binding  on  Harper 
&  Bros.,  depriving  them,  without 
their  own  act  of  their  copyright.  It 
is  so  argued  because  the  author 
could  not  confer  upon  Harper  St 
Broa  any  greater  right  than  she  her- 
self possessed;  and,  assuming  that 
they  nad  the  power  to  copyright  in 
their  own  name,  yet  the  right  would 
be  subject  to  all  subsequent  condi- 
tions imposed  upon  the  author.  But 
the  statute  does  not  require  the 
author  to  give  the  copyright  notice. 
It  provides  that  "no  person  shall 
maintain  an  action  for  the  Infringe- 
ment of  his  copyright  unless  he  shall 
give  notice  thereof  by  inserting  in 
the  several  copies  of  every  edition 
published'  the  form  prescribed.  It 
is  the  owner  of  the  copyright  who  is 
to  give  the  notice,  and  he  must  in- 
sert it  in  every  copy  published  by 
himself.  The  statute  did  not  attempt 
the  impossible  or  impracticable  by 
compelling  him  to  insert  the  notice 
in  other  publishers'  editions,  but  only 
those  controlled  by  himself."  Harper 
V.  Donohue.  144  Fed.  491,  497  [aff  146 
Fed.  1023  mem,  76  CJCA  678  mem]. 

Ba  Thompson  v.  Hubbard,  131 
U.  S.  123,  151,  9  SCt  710,  83  U  ed.  76. 

"It  is  not  enough  that  Thompson, 
while  he  owned  the  copyright,  gave 
the  required  notice  In  the  copies  of 
every  edition  he  published,  while  it 
was  his  copyright.  The  inhibition 
of  the  statute  extended  to  and  op- 
erated upon  Hubbard  while  he  owned 
the  copyright,  in  respect  to  the  copies 
of  every  edition  which  he  published,' 
and  for  his  failure  he  is  debarred 
from  maintaining  his  action." 
Thompson  v.  Hubbard,  supra. 

51.  Dejonge  v.  Breuker,  etc.,  Co., 
2SS  U.  8.  88.  86.  36  SCt  6.  69  U  ed. 


118  [aff  191  Fed.  35,  111  CCA  567 
(aff  182  Fed.  160)];  American  To- 
baccoi  Co.  V.  Werckmelster,  207  U.  8. 
284,  28  SCt  72.  52  L..  ed.  208.  12  Ann 
Cas  695:  Thompson  v.  Hubbard,  131 
U.  S.  123,  9  SCt  710,  83  L.  ed.  76. 
.  "Ejvery  reproduction  of  a  copy- 
righted work  must  bear  the  statutory 
notice."  Dejonge  v.  Breuker,  etc., 
Ck].,   supra 

[a]  Several  copies  on  same  sliaat. 
— (1)  A  single  copyright  notice  on 
a  paper  containing  a  dozen  copies  of 
a  copyrighted  painting  Joined  so  as 
to  form  a  harmonious  whole  is  not  a 
sufficient  notice  under  the  act  of 
June  18,  1874  (18  St.  at  L.  78).  De- 
jonge V.  Breuker,  etc.,  Co.,  235  XI.  S. 
38,  36,  85  SCt  6,  59  L.  ed.  113  [aff 
191  Fed.  36,  111  CCA  567]  (where 
the  work  copyrighted  was  described 
as  follows:  "The  work  alleged  to 
be  infringed  was  described  as  a 
painting  representing  sprigs  of  holly, 
mistletoe  and  spruce,  arranged  in  the 
form  of  an  open  cluster  having  sub- 
stantially the  outline  of  a  square. 
It  was  exhibited  in  court,  was  a 
water  color  painting  in  fact,  and  no 
doubt  might  have  been  framed  and 
used  for  the  same  purposes  of  pleas- 
ure as  other  more  considerable  works 
of  art.  But  it  was  so  designed  that 
it  could  be  reproduced  in  repetitions 
that  fitted  and  continued  one  another 
side  by  side  and  above  and  below, 
and  was  reproduced  in  that  way  with 
twelve  repetitions  upon  strips  of 
paper  having  much  the  look  of  wall 
paper  and  Intended  to  be  used  in 
covering  or  wrapping  boxes  during 
the  holiday  season.  Each  strip  bore 
a  single  notice  of  copyright").  (2) 
"He  must  treat  each  reproduction  as 
a  separate  copy  of  the  original,  and 
must  mark'  it  as  Congress  has  pre- 
scribed. Reasonable  freedom  in  the 
form  of  marking  is  permitted,  if  the 
substantial  requisites  are  present 
(Burrow-Giles  Llth.  Co.  v.  Sarony, 
111  U.  3.  68,  4  SCt  279,  28  L.  ed.  349; 
Blume  V.  Spear,  30  Fed.  629);  but  as 
far  as  I  am  advised  the  requirement 
has  not  been  relaxed  that  each  sepa- 
rate reproduction  of  a  copyrighted 
painting  must  bear  the  statutory 
notice  (Pierce,  etc.,  Mfg.  Co.  v. 
Werckmelster.  72  Fed.  61,  18  CCA 
431).  The  case  of  Edison  v.  Lubin, 
122  Fed.  240,  68  CCA  604,  is  not  at 
all  in  conflict  with  this  statement.  It 
was  there  held  that  a  sheet  contain- 
ing a  series  of  4,500  small  pictures. 
Intended  to  be  reproduced  In  a  mo- 
tion camera,  was  a  single  'photo- 
graph,' and  was  protected  by  a  single 
copyright  notice  attached  to  one  end 
of  the  sheet.  The  reproduction  of 
the  subject-matter  was  not  complete 
until  every  small  picture  had  con- 
tributed its  share  to  the  total  effect. 
Being,  therefore,  essentially  a  single 
'photograph,'  one  marking  was 
enough."  De  Jonge  v.  Breuker,  etc., 
Co.,  182  Fed.  160.  164  [aff  191  Fed. 
35,  111  CCA  667  (aff  236  U.  S.  33.  86 
SCt  6,  69  L.  ed.  113)]. 

[b]  Aotoal  Botloe  aot  a  sabstl- 
tata^"It  is  argued  for  the  plaintiff 
that  notice  need  only  be  given  to  the 
purchaser  of  the  sheets,  who  is  ordi- 
narily the  manufacturer  of  the  boxes 
or  other  articles  to  be  covered,  and 
that  a  single  marking  upon  each 
sheet  is  ample  for  this  purpose.  But 
this  argument  ab  Inconvenient!  can 
have  no  weight  against  the  positive 
command  of  the  statute."  De  Jonge 
V.  Breuker,  etc.,  Co.,  182  Fed.  150, 
154  [aff  191  Fed.  8S,  111  CCA  66-7 
(aff  236  U.  S.  33,  36  SCt  S.  69  L.  ed. 
118)]. 


1080     (13  C.  J.] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[§  219 


phrase  "every  ettition  published"  means  every  edi- 
tion published  in  the  United  States.'^  Even  if  the 
rule  were  otherwise,  the  copyright  would  not  be 
affected  by  the  omission  of  the  notice  in  foreign 
editions  not  owned  or  controlled  by  the  proprietor 
of  the  American  copyright.** 

Published  editions.  The  statutory  provision 
requiring  the  inscription  of  a  notice  of  cop3^ght 
refers  to  a  published  edition,  which  is  an  edition 
offered  to  the  public  for  sale  or  circulation."  A 
card  or  sheet  of  miniature  copies  of  copyrighted 
photographs,  intended  for  the  inspection  of  dealers 
only  to  enable  them  to  give  orders,  has  been  held 
not  to  be  one  of  the  published  editions  of  the 
photographs  within  the  meaning  of  this  section.** 

Copies  deposited  for  copjrriglit.  The  act  of  trans- 
mitting to,  or  depositing  with,  the'  librarian  of  con- 
gress two  copies  of  the  book  for  which  copyright  is 
sought  is  an  act  required  by  law,  and  it  is  not  neces- 
sary that  such  copies  shall  contain  any  notice  of  the 
copyright  itself." 

Work  published  in  several  volumes.  Under  the 
act  of  1831,  where  an  entire  work  was  published  in 


several  volumes,  although  at  'different  times,  the  in- 
sertion of  the  notice  of  copyright  in  the  first  volume 
of  the  work  was  a  sufficient  compliance  with  the 
provisions  of  the  statute  to  secure  the  whole  work." 
But  this  rule  was  subsequently  changed  by  statute, 
and  each  volume  was  required  to  be  independently 
copyrighted,  and  therefore  to  carry  its  own  notice 
of  copyright.™ 

The  original  painting,  map,  chart,  photograpli, 
drawing,  engraving,  etc.,  need  not  be  inscribed  with 
the  notice  of  bopyright;  it  is  sufficient  to  insert  the 
notice  on  all  published  copies.''* 

Sevlsed  editions,  compilations,  and  other  vexsians 
of  existing  copyrighted  works  are  new  works  sub- 
ject to  copyright  as  such,  rather  than  "editions," 
in  the  statutory,  sense,  of  the  original  work  or 
works,  and  accordingly  it  is  a  sufficient  and  literal 
compliance  with  the  statute  to  insert  only  the 
notice  of  the  new  cop3rright  taken  out  on  the  new 
work,  and  the  failure  to  repeat  the  notices  of  the 
copyrights  taken  out  on  the  original  component 
parts  has  no  effect  on  such  original  copyrights,* 
notwithsfknding  a  contrary  view  has  been  contended 


S9.  United  Dictionary  Co.  v.  O. 
&  C.  Merrtam  Co..  208  U.  S.  260,  28 
set  290.  B2  L.  ed.  478  [aff  148  Fed. 
354,  76  CCA  470  (rev  140  Fed.  768)]; 
Bentley  v.  TIbbals,  223  Fed.  247,  188 
CCA  489:  Haggard  v.  VlTaverly  Pub. 
Co.,  144  Fed.  490.  Contra  Harper  v. 
Donohue.  144  Fed.  491  [a(T  146  Fed. 
1023   mem,   76  CCA  678   mem]. 

S3.  Harper  v.  Donohue,  144  Fed. 
491  [afE  146  Fed.  1023  mem,  76  CCA 
678  mem]. 

"Publication  In  a  foreign  country 
without  the  consent  of  the  author  Is 
not  an'  abandonment  (Boucicault  v. 
Wood,  3  F.  Cas.  No.  1,693,  2  Bias.  34), 
or  without  the  consent  of  th£  owner 
of  the  exclusive  right  to  publish  in 
this  country.  Goldmark  v.  Krellng, 
35  Fed.  661,  13  Sawy.  110.  See  also 
Haggard  v.  Waverly  Pub.  Co.,  144 
Fed.  490  [cit  Geo.  H.  Putnam's  work 
on  Copyrights];  American  Press  As- 
soc. V.  Dafly  Story  Pub.  Co.,  120  Fed. 


766,  67  CCA  70,  66  LRA  444.  The 
case  of  Werckmelster  v.  American 
Llth.  Co.,  117  Fed.  360,  decides  a 
contrary  rule,  but  one  which  I  think 
should  not  be  followed."  Harper  v. 
Donohue,  144  Fed.  491,  498  [afT  146 
Fed.  1023  mem.  76  CCA  678  mem], 

64.  Werckmelster  v.  American 
lilth.  Co..  134  Fed.  321.  69  CCA  663, 
68  LRA  591   [rev  126  Fed.  244]. 

What  oonnltatas  pnbUoatloa  see 
supra  ii  42-66. 

SB.  Stecher  L,ith.  Co.  v.  Dunston 
tilth.  Co.,  233  Fed.  601;  Werckmels- 
ter v.  American  Lith.  Co.,  134  Fed. 
321,  69  CCA  563,  68  LRA  691  [rev 
126  Fed.  2441;  Falk  v.  Cast  Llth., 
etc,  Co.,  54  Fed.  890,  4  CCA  648. 

"it  is  shown  that  all  copies  of  the 
chromos  circulated  contained  the 
proper  copyright  notice,  save  a  few 
which  were  distributed  unmarked  in 
sheets;  but  it  does  not  appear  that 
defendant  was  misled  by  such  copies. 
Indeed,  these  sheets  did  not  come  to 
the  attention  of  the  defendant  until 
after  the  Infringing  acts  in  question 
were  committed.  Prior  thereto  writ- 
ten notice  of  infringement  had  been 
given  the  defendant.  In  the  circum- 
stances it  may  be  presumed  that  the 
sheets  of  pictures  without  the  copy- 
right mark  were  sent  out  to  the  trade 
as  samples,  and  as  said  by  Judge 
Shlpman  In  Falk  v.  Gast  Lith.,  etc., 
Co.,  64  Fed.  890,  4  CCA  648,  a  sample 
'is  not  a  published  edition,  within 
the  meaning  of  the  copyright  laws.' 
The  defendant  does  not  claim  that 
the  lithographs  from  which  the  in- 
fringing copies  were  made  did  not 
bear  the  statutory  copyright  notice." 
Stecher  Lith.  Co.  v.  Dunston  Llth. 
Co.,  233  Fed.  601,  603. 

Be.     Osgood  V.   A.   S.   Aloe  Instru- 


ment Co.,  69  Fed.  291;  Jewelers'  Mer- 
cantile Agency  v.  Jewelers'  Weekly 
Pub.  Co..  84  Hun  12,  32  NTS  41  [rev 
on  other  grounds  155  N.  Y.  241,  49 
NE  872,  63  AmSR  666,  41  LRA  846]. 

Copyzlfflit  dsposlts  as  pnblloatlon 
see  supra  J  56.     See  also  supra  f  209. 

B7.  Dwlght  V.  Appleton,  8  F.  Cas. 
No.  4,215;  Lawrence  v.  Dana,  16  F. 
Cas.   No.   8,136,    4   CUfr.   1. 

B8.  Act  March  3,  1891  (26  St.  at 
L.  1106  c  665  !  11);  Act  March  3, 
1866   (13   St.  at  L.   640  c  126   {   4). 

B9.  American  Tobacco  Co.  v. 
Werckmelster,  207  U.  S.  284,  28  SCt 
72,  52  L.  ed.  208,  12  AnnCas  595 
[aft  146  Fed.  375,  76  CCA  647); 
Werckmelster  v.  American  Lith.  Co., 
142  Fed.  827;  Werckmelster  v.  Amer- 
ican Lith.  Co.,  134  Fed.  321,  69  CCA 
653,  68  LRA  691.  Contra  Werck- 
melster V.  American  Lith.  Co.,  117 
Fed.  360  [foil  Pierce,  etc.,  Mfg.  Co.  v. 
Werckmelster,  72  Fed.  54,  18  CCA 
431];  Pierce,  etc.,  Mfg.  Co.  v.  Werck- 
melster. 72  Fed.  64,  18  CCA  431  [rev 
63   Fed.    446]. 

"It  must  be  admitted  that  the 
language  of  the  statute  is  not  so 
clear  as  it  might  be.  nor  have  the 
decisions  of  the  courts  been  uniform 
upon  the  subject.  In  Werckmelster 
v.  Pierce,  etc.,  Mfg.  Co.,  63  Fed.  446, 
Judge  Putnam  held  that  the  failure 
to  inscribe  the  copyright  notice  upon 
the  original  painting  did  not  affect 
the  copyright.  That  judgment  was 
reversed  by  the  Circuit  Court  of  Ap- 
peals for  the  First  Circuit  by  a 
divided  court.  72  Fed.  64.  18  CCA 
431.  In  the  case  of  Werckmelster  v. 
American  LUh.  Co.,  142  Fed.  887. 
Judge  Holt  reached  the  same  con- 
clusion as  Judge  Putnam,  and  in  the 
case  at  bar  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  approved 
of  the  reasoning  of  Judges  Putnam 
and  Holt  and  disagreed  with  the  ma- 
jority of  the  judges  of  the  Circuit 
Court  of  Appeals  for  the  First  Cir- 
cuit. .  .  .  We  think  it  was  the 
object  of  the  statute  to  require  this 
Inscription,  not  upon  the  original 
painting,  map,  photograph,  drawing, 
etc.,  but  upon  those  published  copies 
concerning  which  it  is  designed  to 
convey  information  to  the  public 
which  shall  limit  the  use  and  circum- 
scribe the  rights  of  the  purchaser." 
American  Tobacco  Co.  v.  Werck- 
melster. 207  TJ.  S.  284,  292,  293,  28 
SCt  72,  52  L.  ed.  208,  12  AnnCas  595. 
[a]  Contrary  view, — The  word 
"copies"  In  18  St.  at  L.  78  requiring 
a  notice  of  copyright  to  be  inserted 
In  the  several  copies  of  the  edition 
of  a  copyrighted  book,  or.  If  the 
copyrighted  article  be  a  map,  paint- 
ing, etc.,  to  be  inscribed  on  some  vis- 


ible portion  thereof,  it  wais  held, 
refers  not  to  reproductions  of  an  orig- 
inal but  to  the  individual  copyrighted 
things  whether  one  or  many.  Ac- 
cordingly, in  order  to  maintain  an 
action  for  the  infringement  of  a 
copyright  of  a  painting,  a  notice  of 
copyright  must  have  been  inscribed 
on  some  visible  portion  thereof  when 
it  was  published.  Pierce,  etc.,  Mfg. 
Co.  v.  Werckmelster,  72  Fed.  54.  18 
CCA  431  [rev  63  Fed.  445,  and  overr 
American  Tobacco  Co.  v.  Werck- 
melster, 207  U.  S.  284.  28  SCt  72,  62 
L.  ed.  208.  12  AnnCas  695  (aff  146 
Fed.  375,  76  CCA  647)J. 

80.  West  Pub.  Co.  V.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303  [mod  169  Fed.  8331;  Banks  t. 
McDlvitt,  2  P.  Cas.  No.  961,  13 
Blatchf.  163;  Lawrence  v.  Dana,  15 
F.  Cas.  No.  8,136,  4  ClilT.  1.  See 
Murray  v.  Bogue,  1  Drew.  353,  (1 
Reprint  487  (where  a  somewhat  sim- 
ilar question  arose  as  to  the  registra- 
tion of  new  editions  under  former 
English  statutes). 

"Subsequent  editions  without  alter- 
ations or  additions  should  have  the 
same  entry,  because  they  And  their 
only  protection  in  the  original  copy- 
right; but  second  or  subseQuent  edi- 
tions, with  notes  or  other  improve- 
ments, are  new  books,  within  the 
meaning  of  the  copyright  acts,  and 
the  authors  or  proprietors  of  the 
same  are  required  to  'deposit  a 
printed  copy  or  such  book,'  and  'give 
information  of  copyright  being  se- 
cured," as  If  no  prior  edition  of  the 
work  had  ever  been  published:  and 
the  term  o^  the  copyright  as  to  the 
notes  or  improvements  is  computed 
from  the  time  of  recording  the  title 
thereof,  and  not  from  the  time  of 
recording  the  title  of  the  original 
work.  Copyrights,  like  letters  pat- 
ent, afford  no  protection  to  what  was 
not  in  existence  at  the  time  when 
they  were  granted.  Improvements  in 
an  invention  not  made  when  the 
original  letters  patent  are  issued  are 
not  protected  by  the  letters  patent, 
nor  are  the  Improvements  in  a  book 
not  made  or  composed  when  the 
printed  copy  of  the  book  was  de- 
posited and  the  title  thereof  recorded 
as  required  in  section  4  of  the  ropy- 
right  act.  Protection  Is  afforded  by 
virtue  ot  a  copyright  of  a  book,  If 
duly  granted,  to  all  the  matter  whirh 
the  book  contained  when  the  printed 
copy  of  the  same  was  deposited  In 
the  office  of  the  clerk  of  the  Dis- 
trict Court,  as  required  by  sectinn 
4  of  the, copyright  act:  but  new  mat- 
ter made  or  composed  afterwards  re- 
quires a  new  copyright,  and.  If  none 
is  taken  out,   the  matter  becomes  « 


For  later 


I,  developments  and  ohaaf  ae  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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for  by  some  text  writers,*'  and  the  not  unconunon 
practice,  doubtless  followed  out  of  abundant  can- 
tion,  of  inserting  a  whole  series  of  copyright  no- 
tices. There  has  never  been  any  statutory  author- 
ity for  such  practice.'^  This  rule  has  been  applied 
to  legal  digests  made  up  by  a  compilation,  classifi- 
cation, and  arrangement  of  the  syllabi  paragraphs 
taken  from  'copyrighted  reports,  and  to  recompila- 
tions  and  revisions  of  such  digests.'^  Of  course  a 
notice  of  the  new  copyright  is  necessary  to  protect 


the  new  matter.** 

Serial  and  book  publication.  Under  the  rale 
against  double  copjoighting,*^  where  a  work  whioh 
has  been  copyrighted  in  book  form  is  subsequently 
published  serially  in  a  magazine  or  other  periodical, 
without  notice  of  the  original  book  copyright,  such 
copyright  becomes  void,  and  no  new  copyright  is 
acquired,  although  the  magazine  is  copyrighted  by 
its  proprietors,  and  each  number  contains  a  proper 
notice   of   the   copyright   on   the   magazine.        '^" 


So 


public  property.  Just  as  the  original 
book  would  have  become  If  a  copy- 
right for  It  had  never  been  secured. 
Publishers  may  be  In  the  habit  of 
inserting  more  than  one  notice  In 
new  editions,  but  there  is  no  act  of 
Congress  prescribing  any  such  con- 
dition, whenever  a  renewal  is  ob- 
tained under  section  2  of  the  copy- 
right act,  the  requirement  is  that 
the  title  of  the  work  so  secured  shall 
be  a  second  time  recorded,  and  that 
the  applicant  must  comply  with  all 
the  other  regulations  in  regard  to 
original  copyrights;  but  there  is 
nothing  in  any  act  of  Congress  to 
show  that  each  successive  edition 
must  specify  the  date  of  the  orltrinal 
copyright,  as  contended  by  the  re- 
spondents. Any  tendency  to  mislead 
the  public  cannot  be  successfully  pre- 
dicated of  a  copyright  in  due  form 
of  law,  where  it  appears  that  the 
party  who  secured  it  compiled  with 
all  the  conditions  prescribed  in  the 
copyright  act.  This  is  all  that  need 
be  remarked  in  reply  to  the  sugges- 
tion of  the  respondents  upon  that 
subject"  West  Pub  Co.  v.  Bdward 
Thompson  Co.,  176  Fed.  833,  836,  100 
CCA  303  [mod  169  Fed.  833,  and 
ouot  and  foil  Lawrence  v.  Dana,  11 
P.  Caa.  No.  8,136.  4  Cliff.  1]. 

(a]  Farther  anthorlty  by  way  of 
olose  analogy  d)  is  found  for  this 
view  in  the  English  decisions  under 
the  Copyright  Act  of  1842  which  re- 
quired registration  of  books  at 
Stationers'  Hall  (sei  Infra  !  226). 
Where  a  new  edition  was  a  mere  re- 
print of  an  earlier  edition,  the  date 
required  to  be  specified  in  the  regis- 
tration was  the  date  of  the  first  edi- 
tion; but  vrhere  the  subsequent  edi- 
tion was  substantially  a  new  work, 
the  date  of  publication  of  such  new 
"edition"  was  the  date  required  to 
be  stated.  8  Halsbury  Ii.  Eng.  p  154; 
Murray  v.  Bogue,  1  Drew.  353,  61 
Reprint  487.  (2)  This  distinction 
was  taken  in  respect  to  the  date  to 
be  specified  in  the  registration  under 
the  English  statute  of  a  work  which 
had  £ODe  through  several  editions. 
Thomas  v.  Turner,  33^  Ch.  D.  292, 
295,  297,  299  (where,  in  answer  to 
the  contention  that  "each  edition  is 
a  separate  book  and  unconnected 
with  the  previous  editions  so  far  as 
registration  is  concerned,"  Cotton,  L. 
J.,  said:  "That  may  be  so  if  each 
edition  subsequent  to  the  first  is  sub- 
stantially a  new  work  so  as  to  be 
the  subject  of  a  fresh  copyright,  but 
not  if  the  subsequent  editions  are 
merely  reprints  or  new  types.  Sects. 
3  and  13  must  be  construed  together, 
and  you  must  look  back  to  see  in 
what  book  the  person  coming  to 
make  the  entry  has  copyright,  other- 
wise by  means  of  successive  editions 
the  copyright  in  the  original  work 
might  be  made  to  run  on  for 
ever.  ,  .  .  Sometimes  a  new  edi- 
tion is  substantially  a  new  work;  on 
the  other  hand,  a  new  edition  may 
t>e,  and  often  is,  simply  a  reprint, 
and  in  no  sense  a  new  work."  Lopes, 
L.  J.,  also  said:  "What  has  been 
registered  is  the  time  of  the  publica- 
tion of  a  third  edition,  which  is  ad- 
mittedly a  reprint  of ^  the  first  edition 
published.  It  cannot,  under  these 
circumstances,  be  said  that  what  is 
here  entered  Is  the  time  of  the  flrst- 
miblication  of  this  book.  Had  this 
nev  edition  been  practically  a  new 
work,  the  result  might  have  been 
different"). 

_rbl       wTSOtOdMi       iTIflOTSS,       stO-     ■ 

"The  defendants/  while  not  denying 


that  there  was  copyright  in  the  Index 
to  the  numbers  or  a  number  of  Brad- 
shaw  for  1902,  assert,  and  it  may  be 
the  fact,  that  such  copyright  (if 
any)  had  expired  by  the  year  1914, 
and  that  the  particular  monthly 
number  for  1914  from  which  Adams 
copied  was  merely  a  new  edition  of 
the  numbers  for  1902,  and  that  as  to 
such  part  of  the  Index  to  Bradshavr 
in  1914  as  was  composed  of  names 
to  be  found  also  in  the  index  to 
Bradahaw  in  1902  there  could  not  be 
any  subsisting  copyright.  I  think 
this  argument  fallacious.  I  think  it 
would  be  wrong  to  treat  the  index  to 
Bradshaw  in  1914  as  a  new  edition, 
in  the  sense  in  whioh  that  phrase 
is  used  in  copyright  law,  of  the  in- 
dex of  1902.  I  should  say  the  same 
of  the  London  Post  Office  Directory, 
the  Blue  Book,  or  Red  Book,  or  any 
similar  publication  for  1914.  It  was 
in  my  opinion  an  index  to  a  new  and 
different  work.  The  Bradshaw  of  the 
month,  the  number  for  which  was 
copied  from  in  1914,  purported  to  be 
and  was  a  new  book.  It  gave  the 
tables  for  that  month  and  that  only, 
and  they  no  doubt,  if  it  be  material, 
which  it  does  not  appear  to  me  to 
be.  were  mostly  if  not  entirely  dif- 
ferent from  the  tables  in  1902.  A 
book  which  consists  of  a  specifica- 
tion of  the  conditions  at  the  present 
moment  of  a  constantly  changing 
subject-matter  is  a  new  work  even 
though  some  of  the  particulars  given 
may  not  have  altered  from  what  they 
were,  and  were  stated  to  be,  at  some 
prior  date,  perhaps  years  before.  It 
was  stated,  I  do  not  say  proved,  but 
not  I  think  denied,  that  of  the  sta- 
tions and  places  in  the  index  to  the 
Bradshaw  of  1902  as  many  as  260  or 
thereabouts  are  not  to  be  found  in 
the  index  to  the  Bradshaw  of  1914; 
that  there  are  as  many  as  1600  more 
stations  or  places  in  the  index  to 
Bradshaw  in  1914  than  there  were  in 
1902;  and  that  of  those  as  many  as 
600  are  new  stations.  The  result  is, 
as  I  have  said,  that  I  think  the  de- 
fendants have  infringed  the  plain- 
tiffs' copyright."  Blacklock,  Ltd.  v. 
Pearson.  Ltd.,   ri9161_  2  Ch.   376,   383. 

61.    See  7  A&BBncL  p  668. 

"Mr.  Drone,  in  his  work  on  Copy- 
rights (page  270),  dissents  from  Jus- 
tice Clifford's  reasoning,  contending 
that  to  prevent  abandonment  the 
proper  practice  is  to  give  notice  in 
each  new  edition  of  every  copyright 
previously  taken  out,  and  many  pub- 
lishers do  so.  Section  6  of  the  act 
of  1909  (Act  March  4,  1909,  c.  320, 
36  SUt.  1077  ru.  S.  Comp.  St.  Supp. 
1909.  p.  1291]),  which  is  obviously 
declaratory,  seems  to  confirm  Justice 
Clifford's  view  that  there  Is  but  one 
copyright  of  the  same  book,  that  ad- 
ditions and  improvements  make  a 
new  book,  and  that  the  only  notice 
required  is  of  the  date  of  entry  of 
the  last  edition."  West  Pub.  Co.  v. 
Edward  Thompson  Co.,  176  Fed.  833, 
836.  100  CCA  303  [mod  169  Fed.  8331. 

83.  Lawrence  v.  Dana,  16  F.  Cas. 
No.  8,136,  4  Cliff.  1,  63  (where  Clif- 
ford, J.,  said:  "Publishers  may  be 
in  the  habit  of  inserting  more  than 
one  notice  in  new  editions,  but  there 
is  no  act  of  Congress  prescribing  any 
such  condition"). 

63.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  883,  100  CCA 
303   [mod  169  Fed.  833]. 

"In  this  respect  we  differ  with  the 
court  below,  which  was  of  opinion 
that  the  complainant  had  abandoned 
a    large    part     of    its    copyrighted 


volumes  because  of  insufficient  notice 
of  copyright.  It  was  held  that  the 
contents  of  all  earlier  digests  carried 
forward  into  later  and  larger  digests 
became  public  property  because  the 
later  digests  contained  no  notice  of 
copyright  of  the  earlier  ones.  In 
coming  to  this  conclusion  the  learned 
Judge  relied  largely  upon  the  cases 
of  Holmes  v.  Hiirst,  174  XT.  S.  82,  19 
set  606,  43  L.  ed,  904,  Mifflin  v.  R.  H. 
White  Co.,  190  U.  S.  260,  23  SCt  769, 
47  L.  ed.  1040,  and  MiSlin  v.  Dutton, 
190  U.  S.  265,  23  SCt  771,  47  L.  e(J. 
1043.  But  these  were  all  cases  of  the 
abandonment  of  the  same  work  as 
the  result  of  an  earlier  publication 
without  copyright  or  with  insufflctent 
copyright.  "They  do  not  apply  to  later 
digests  regarded  as  new  books  enti- 
tled to  copyright  and  needing  only 
notice  of  their  own  entry  in  accord- 
ance with  the  views  we  have  above 
expressed."  West  Pub.  Co.  v.  Ed- 
ward Thompson  Co.,  176  Fed.  833, 
837,  lOO  CCA  303  [mod  169  Fed.  833]. 

64.  Banks  v.  McDlvitt,  2  F.  Cas. 
No.  961,  13  Blatchf.  163;  Farmer  v. 
Calvert  Llth.,  etc.,  Co.,  8  F.  Cas.  No. 
4,661,  1  FUpp.  228;  Lawrence  v.  Dana, 
15  F.  Cas.  No.  8,136,  4  Cliff.  1. 

es.    See  supra  9  93. 

66.  Mifflin  V.  Dutton,  190  U.  S.  266, 
23  SCt  771.  47  L.  ed.  1043  [aff  113 
Fed.  1004,  60  CCA  661.  61  LRA  134]; 
Mifflin  V.  R.  H.  White  Co.,  190  U.  S. 
260,  23  SCt  769,  47  L.  ed.  1040  (aff 
112  Fed.  1004,  60  CCA  661,  61  LRA 
134  (aff  107  Fed.  708)];  Harper  v. 
Donohue,  144  Fed.  491  (aff  146  Fed. 
1023  mem,  76  CCA  678  mem]. 

[a]  Xnia  applied. — "The  Minister's 
Wooing  appeared  serially  in  the  At- 
lantic Monthly  during  the  year  1869. 
"The  contract  between  Mrs.  Stowe  and 
her  publishers,  Phillips,  Sampson  & 
Co.,  after  reciting  that  Mrs.  Stowe 
was  the  author  and  owned  the  copy- 
right of  and  right  to  publish  the 
book,  gave  to  Phillips,  Sampson  & 
Co.  'the  sole  and  exclusive  right  to 
publish  the  same  in  this  country.'  Af- 
ter the  first  twenty-nine  chapters  had 
appeared'  in  the  first  ten  numbers  of 
the  Atlantic  Monthly  for  the  year 
1859,  the  author  published  the  whole 
work  in  book  form  on -October  16, 
1859,  and  took  proper  steps  to  secure 
the  copyright,  notice  of  which  was 
given  in  the  name  of  Harriet  Beecher 
Stowe.  At  the  date  of  this  publica- 
tion the  last  thirteen  chapters  had 
not  been  elsewhere  published,  but 
subsequently  appeared  in  the  Novem- 
ber and  December  numbers,  which 
were  copyrighted  by  Tlcknor  & 
Fields,  to  whom  the  Atlantic  Monthly 
had  been  sold,  and  in  accordance  with 
an  arrangement  with  Mrs.  Stowe,  by 
which  the  contract  between  her  and 
Philips,  Sampson  &  Co.  was  assigned 
to  Tlcknor  &  Felds.  ...  As  the 
first  twenty-nine  chapters  of  'The 
Minister's  Wooing'  appeared  in  the 
Atlantic  Monthly  before  any  steps 
whatever  were  taken,  either  by  the 
publishers  or  by  Mrs.  Stowe,  to  ob- 
tain a  copyright,  it  follows  that  they, 
at  least,  became  public  property. 
Mrs.  Stowe's  copyright  of  the  last 
thirteen  chapters  would  doubtless 
have  been  valid  but  for  the  fact  that 
they  subsequently  appeared  In  the 
November  and  December  numbers  of 
the  Atlantic  Monthly  without  notice 
of  such  copyright.  As  we  have  al- 
ready held  that  the  copyright  of  the 
Atlantic  Monthly  by  Tlcknor  "  & 
Fields  did  not  operate  as  notice  of 
the  rights  of  the  author  to  any  attl- 
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where  a  work  has  been  first  published  serially  in  a 
copyrighted  magazine,  and  subsequently  the  au- 
thor publishes  it  in  book  form. with  a  notice  only 
of  a  copyright  entered  for  the  book  in  his  name, 
the  original  copyright  is  destroyed,  and  no  new  one 
is  acquired."  The  reason  is  that  the  attempted 
second  copyright,  of  which  alone  notice  has  been 
given,  is  whoUy  void,"  and  there  is  a  total  failure 
to  give  the  required  information  as  to  the  copy- 
right by  which  alone  the  work  is  protected;  to 
preserve  the  copyright,  notice  of  the  original  copy- 
right must  be  given,  and  no  other  is  necessary.** 
Another  reason  exists  in  the  change  of  title  in- 
volved.™ Merely  aggregating  in  book  form  the 
several  installments  of  a  magazine  serial,'^  or  pub- 
lishing in  serial  installments  an  existing  work," 
does  not  involve  such  intellectual  contributions  as 
to  constitute  a  new  work  entitled  to  independent 
copyright  as  such."  The  distinction  between  the 
class  of  case^  where  notice  of  the  original  copy- 
right must  be  given,  and  revised  editions,  compi- 
lations, and  other  versions  where  notice  of  the 
original  copyright  is  not  necessary,^*  lies  along  the 
line  which  divides  mechanical  aggregation  from 
intellectual   combination." 

[i  220]     B.   Under  English  Statates— 1.    Under 
Oopyright  Act  of  1911 — a.   In  QeneraL    Under  the 


Copyright  Act  of  1911,  copyright  subsists  in  all 
parts  of  the  British  dominions  to  which  the  act 
by  its  terms  extends,'*  without  any  formalities 
whatever.  Registration,  whether  for  the  purpose 
of  legal  proceedings  or  otiierwise,  is  entirely  abol- 
ished.'' It  is  only  necessary  that  the  work  be  snch 
a  work  as  is  given  copyright  by  the  statute,'*  and 
that  the  claimant  be  a  person  entitled  to  eopyrigiit 
under  the  statute."  The  statute  automatically  con- 
fers copyright  in  the  designated  works  on  the  des- 
ignated person.*" 

H  221]  b.  Pablished  Works.  Copyrii^t  in  a 
published  work  subsists  if  the  work  is  published 
first  or  simultaneously:  (1)  In  the  British  Em- 
pire, other  than  in  one  of  Xhe  self-governing  domin- 
ions; (2)  in  a  self-governing  dominion  which  has 
adopted  the  act;  or  (3)  in  a  foreign  country  to 
which  the  act  has  been  extended  by  order  in  council 
under  the  international  provisions  of  the  act.*^ 
First  publication  in  the  British  dominions  is  deemed 
accomplished  notwithstanding  simultaneous  publica- 
tion elsewhere,  unless  the  British  publication  is  col- 
orable only  and  not  intended  to  satisfy  the  reason- 
able requirements  of  the  public.**  A  work  is 
deemed  to  be  published  simultaneously  in  two  places 
if  the  time  between  the  publication  in  one  such 
place  and  the  publication  in  the  other  place  does 


cle  therein  appearing,  it  follows  from 
the  CiLse  just  decided  that  the  appear- 
ance of  the  last  thirteen  chapters  In 
the  Atlantic  Monthly  vitiated  the 
copyright  under  section  five,  which 
provides  that  no  person  shall  be  en- 
titled to  the  benefit  of  the  act  unless 
he  shall  give  Information  of  his 
copyright  by  causing  to  be  inserted 
In  the  several  copies  of  each  and 
every  edition  published  during  the 
term  secured  a  notice  of  such  copy- 
right." Mifflin  V.  Dutton.  190  U.  S. 
66,  266,  23  SCt  771,  47  L.  ed.  1043 
(afr  112  Fed.  1004,  60  CCA  661,  61 
LRA  134]. 

87.  Mifflin  V.  Dutton,  190  U.  S. 
26S,  23  SCt  771.  47  Ij.  ed.  1043  latT 
112  Fed.  1004,  60  CCA  661,  61  LRA 
134  (atr  107  Fed.  708)];  Mifflin  v.  R. 
H.  White  Co.,  190  U.  S.  260,  23  SCt 
769,  47  L.  ed.  1040  [aff  112  Fed.  1004, 
60  CCA  661,  61  LRA  134  (alt  107  Fed. 
708)1;  Record,  etc.,  Co.  v.  Bromley, 
176  Fed.  166;  Harper  v.  Donohue,  144 
Fed.  491  [air  146  Fed.  1023  mem,  76 
CCA  878  mem]. 

[a]  XnX*  apvUad.>— This  was  a  bill 
in  equity  by  the  firm  of  Houghton, 
Mifflin  &  Co.,  as  assignees  of  the  late 
Oliver  Wendell  Holmes,  against  the 
R.  H.  Whit*-  Company,  for  a  viola- 
tion of  the  copyright  on  the  Profes- 
sor at  the  BreaKfast  Table.  The 
work  was  published  serially  during 
the  year  1869,  In  the  Atlantic 
Monthly  Magazine,  at  first  by  Phil- 
lips, Sampson  &  Co.,  and  later  by  the 
firm  of  Ticknor  &  Fields.  The  first 
ten  parts  were  published  from  Janu- 
ary to  October,  1859,  by  Phillips, 
Sampson  &  Co.,  without  copyright 
protection.  The  remaining  two  num- 
bers for  the  months  of  November 
and  December,  1869,  were  entered  for 
copyright  by  Ticknor  &  Fields  whose 
copyright  purported  to  cover  the  en- 
tire magazine.  After  its  publication 
serially  had  been  completed.  Dr. 
Holmes  published  the  entire  work  in 
one  volume,  containing  a  proper  no- 
tice of  the  copyright  entered  by  him. 
Both  copyrights  were  held  void.  Mif- 
flin v.  R.  H.  White  Co.,  190  U.  S.  260, 
28  SCt  769,  47  L.  ed.  1040  [aft  112 
Fed.  1004.  50  CCA  661,  61  LRA  134 
(aff  lOT  Fed.  700)]. 

68.     See  supra  I  98. 

89.  Mifflin  v.  Dutton,  112  Fed. 
1004.  50  CCA  661,  61  LRA  134  [aff  107 
Fed.  70S.  and  aff  190  U.  S.  260,  23 
SCt  769,  47  L.  ed.  10401. 

70.     See  supra  i   202. 


71.  Holmes  v.  Hurst.  174  U.  S.  82, 
19  SCt  606,  43  L.  ed.  904;  West  Pub. 
Co.  V.  Bdward  Thompson  Co.,  176 
Fed.  838,  100  CCA  303  [mod  169  Fed. 
8381 

79".  Mifflin  V.  R.  H.  White  Co.,  190 
U.  S.  260,  23  SCt  769.  47  L.  ed.  1040 
[aff  112  Fed.  1004,  60  CCA  661,  61 
LRA  184   (aff  107  Fed.  708)]. 

73.  Holmes  v.  Hurst,  174  U.  S.  82, 
19  SCt  606,  43  L.  ed.  904. 

74.  See  supra  this  section  text  and 
notes  60-64. 

7B.  Holmes  v.  Hurst,  174  U.  S.  88. 
19  SCt  608,  43  L.  ed.  904;  West  Pub. 
Co.  V.  Edward  Thompson  Co.,  176 
Fed.  833,  100  CCA  303  [mod  169  Fed. 
833];  Record,  etc.,  Co.  v.  Bromley, 
176  Fed.  156. 

[a]  ZUnstratton. — "The  mere  ag- 
gregation of  the  Weekly  Reporters 
into  volumes  does  not  In  our  opinion 
constitute  a  new  work.  But  the  com- 
pilation and  rearrangement  and  re- 
classification of  the  syllbbl  In  the 
digests  into  new  and  larger  digests 
do  constitute  new  works  entitled  to 
copyright  which  need  only  notice  of 
their  own  entry  for  copyright.  This 
view  seems  also  to  be  corroboratej 
by  the  same  section,  which  provides 
that  compilations,  arrangements,  and 
abridgements  of  matter  in  the  public 
domain  or  of  copyrighted  matter  with 
the  proprietor's  consent  are  to  be  re- 
garded as  new  works  subject  to  copy- 
right." West  Pub.  Co.  V.  Edward 
Thompson  Co.,  176  Fed.  833,  837,  100 
CCA  303  [mod  169  Fed.  833]. 

76.  See  supra  i  69;  and  Halsbury 
L.  Bng.  SuppL   (1917)   p  364. 

Ooloaial  and  taq^erial  oovjTight  in 
British  Empire  see  supra  {  77  et 
seq. 

77.  Savory  v.  The  World  of  Gk>lf, 
[1914]  2  Ch.  666;  Halsbury  L.  Bng. 
Suppl.   (1917)   p  370. 

[a]  BeglstratloB  may  stlU  1m  re- 
quired to  secure  protection  under  an 
imperial  copyright  in  Canada  or 
other  self-governing  dominion  In 
which  the  act  of  1911  is  not  i  i  force. 
See  supra  {  77.  As  to  requirements 
In  such  cases  see  infra  {  22S  et  seq. 

[b]  Xttfrlngement  of  oopyrlglitB 
existing  wliea  aet  took  effect. — (1) 
Since  registration  was  necessary  be- 
fore an  action  could  be  brought  for 
infringement  of  copyright  under  the 
old  law  (see  infra  i  225),  it  has  been 
held  that  no  action  will  lie  under  the 
act  of  1911  for  infringements  of  ex- 
isting copyrights  committed  prior  to 


the  taking  effect  of  the  new  law,  un- 
less the  copyright  has  been  regis- 
tered under  the  repealed  acts.  E^vans 
v.  Morris,  [1918]  W.  N.  68.  (2)  But 
it  Is  otherwise  where  the  Infringe- 
ment took  place  after  the  new  act 
went  into  effect.  Savory  v.  World  of 
Golf,  [1914]   2  Ch.  666. 

78.  See  supra  if  90,  Kl. 

79.  See  supra  if  144.  161. 

80.  Ck>pyrlght  Act.  1911  (1  &  2 
Oeo.  V  o  48);  Halsbury  L.  Eng. 
Suppl.    (1917)   p   362. 

81.  St.  1  &  2  Geo.  V  c  46;  Robert- 
son Copyright  p  39. 

Wliat  eoBatliutes  pnWioattoa  see 
supra  fi  46-66. 

Zntenutional  oopgrrlfltt  nee  infra 
:{    453-456. 

88.  St.  1  &  2  Geo.  V  c  46  i  35  (3): 
Francis  v.  Feldman,  [19141  2  Ch.  7J8; 
SuppL 


Halsbury    L.    Eng.    SuppL     (1917)    p 
363. 

[a]  «OolozaUa  pubUotlan."— A 
popular  song  was  published  in 
America  on  May  5,  1913,  and  prior 
to  that  date  twelve  copies  of  the 
song  were  sent  to  a  firm  in  this  coun- 
try. On  May  5,  191S,  this  firm  de- 
posited five  copies  offlcially,  filed  ooe 
copy  for  reference,  and  placed  the 
remaining  copies  on  sale.  No  further 
attempt  was  made  to  bring  the  song 
to  the,  notice  of  the  public  in  this 
country  until  It  was  publicly  per- 
formed in  July,  1913.  No  copy  of 
the  song  was  sold  until  after  the 
public  performance.  The  subsequent 
popular  demand  was  first  supplied  by 
copies  of  the  song  obtained  from 
America,  but  afterward  the  English 
firm  obtained  an  assignment  of  the 
copyright  and  published  their  own 
copies.  This  constituted  a  sufficient 
first  publication  in  this  country  on 
May  6,  1913,  within  the  meaning  of 
i  1  subs  3,  and  {  36,  subs  3  of  the 
Copyright  Act  of  1911.  BYancls  v. 
Feldman,  [1914]  2  C!h.  728.  732  (when 
the  court,  per  Neville,  J.,  saiA:  "The 
material  words  are  "unless  the  publi- 
cation in  such  parts  of  His  Majesty's 
dominions  as  aforesaid  is  colourable 
only  and  is  not  Intended  to  satisfy 
the  reasonable  requirements  of  the 
public'  There  you  nave  really  a  defi- 
nition of  what  'colourable  only* 
means.  It  means  a  case  where  there 
is  no  Intention  to  satisfy  the  reason- 
able requirements  of  the  public  In 
the  present  case  I  find  no  evidence 
upon  which  I  could  come  to  such  a 
conclusion.    It  is  quite  true  that  the 


For  later  o«m«,  deyvtopOMarta  and  okaagea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 


§§  221-224] 
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not  exceed  fourteen  days,  or  sueh  longer  period  as 
may,  for  the  time  being,  be  fixed  by  order  in 
council." 

[i  7SZ]  c.  Unpublished  Works.  Copyright  in 
an  unpnblished  work  subsiBts  if  the  anthor  is  at 
the  date  of  its  making:  (1)  A  British  subject; 
or  (2)  resident  or  domiciled  within  the  British  Em- 
pire other  than  in  one  of  the  self-governing  domin- 
ions; or  (3)  resident  or  domiciled  in  a  self-govern- 
ing dominion  which  has  adopted  the  aet;  or  (4)  a 
subject  or  citizen  of  a  foreign  conntiy  to  which  the 
act  has  been  extended  by  order  in  council;  or  (5) 
resident  or  domiciled  in  a  foreign  country  to  which 
the  act  has  been  so  extended."  An  author  is 
deemed  "a  resident"  if  he  ts  domiciled  in  any 
part  of  the  British  dominions  to  which  the  act 
extends."  But  such  domicile  is  nnnecessary  in 
cases  where  there  is  actual  residence;  mere  resi- 
dence is  enough  to  support  the  copyright.*"'  Where 
the  making  of  a  work  has  extended  over  a  consid- 
erable period,  it  is  sufficient  if  the  author  during 
any  substantial  part  of  that  period  was  a  British 
subject,  or  a  resident  in  such  part  of  the  British 
dominions  to  which  the  act  extends." 
A  corporation  is  deemed  to  reside  in  that  part 
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of  the  British  dominions  in  which  it  has  estab- 
lished a  place  of  business,  so  far  as  copyright  in 
mechanical  musical  devices  and  photographs  is  con- 
cerned.** 

[%  223]  2.  Under  Prior  Sts^otes— a.  In  Q«neraL 
Under  the  prior  general  copyright  statutes  of  Eng- 
land, now  repealed  by  the  act  of  1911,  the  only  pre- 
requisite to  the  vesting  of  copyright  was  that  the 
work  must  be  first  or  contemporaneously  published 
in  the  United  Kingdom.**  The  elaborate  system  of 
technical  formalities  so  long  in  force  in  the  United 
States  never  had  a  parallel  in  English  legislation. 
Statutory  provisions  as  to  registration,  deposit  of 
copies,  and  notice  were  either  merely  directory  or 
at  most  prerequisite  only  to  a  right  of  action.*** 

[$  224]  b.  Publication.  Publication  was  essen- 
tial to  statutory  copyright;  it  was  the  commence- 
ment and  foundation  of  the  right,  the  terminus  a 
quo  the  period  of  the  existence  of  the  right  was  to 
run,  and  a  condition  precedent  to  the  existence  of 
the  right.*^  While  the  statutes  made  no  provision 
as  to  the  place  of  publication,  the  courts  uniformly 
held  that  save  in  the  case  of  international  copy- 
right first  or  contemporaneous  publication  must  be 
in  the  United  Kingdom,**  or  in  one  of  the  British 


demand  anticipated  was  Insignificant 
and  the  supply  secured  to  satisfy  the 
demand  was  also  Insignificant.  .A 
dozen  copies  were  all  that  were  sent 
at  the  time,  and  It  was  not  until  some 
time  afterwards  that  further  copies 
were  applied  for  and  forwarded  from 
America.  It  seems  to  me  that  the 
intention  from  the  first  was  to  sat- 
isfy the  public  demand  In  this  coun- 
try. In  this  case  I  think  that  Is  what 
the  publlcatloD  in  England  was  for. 
I  hold  therefore  that  there  was  a 
good  publication  in  England"). 

83.  St.  1  &  2  Geo.  V  c  46  I  3S  (3); 
Francis  v.  Feldman,  [1914]  2  Ch.  728; 
Halsbury  L.  Bng.  Suppl.  (1917)  p 
363. 

84.  St.  1  &  2  aeo.  V  c  46  H  1  (1) 
29  (1);  Robertson  Copyright  p  41. 
See  also  supra  |  161. 

IttteniMloaal  oopyztiglit  see  Infra 
S   4S3  et  seq. 

88.     St  1  &  2  Geo.  V  c  46  «  35  (6). 

8e>    Robertson  Copyright  p  43. 

Somlell*  gswralVy  see  Domicile 
[14   Cyc  8311. 


87.     St.  1  &  2  Geo.  V  c  46  i  36  (4). 
"'  1119  (1), 


8a     St.  1  &  2  Oeo.  V  c  46  H 


21. 


8    Halsbury    Ii.    ESng.    p    141. 

ate 


See  repealed  statutes  enumerated  su- 
pra I  69. 

"There  are  no  formalities  pre- 
scribed by  law  as  a  condition  of  ac- 
<iuirlng    copyright    in    a    book    first 

fublisfied  in  the  United  Kingdoni." 
Halsbury  L.  Bng.  p  141. 

Ml  Savory  v.  The  World  of  Qolf, 
£1914]  2  Ch.  566;  Wame  v.  Lawrence, 
54  1..  T.  Rep.  N.  8.  871.  See  infra 
fl    22E-23S. 

[a]  SubsistlBff  oopjxlarbt  'ia  nm- 
raclfltaxed  wozk.— in  the  case  of  a 
picture  assigned  with  all  copyrights, 
but  not  registered  under  the  Fine 
Arts  Copyright  Act  of  1862,  at  the 
time  of  the  commencement  of  the 
Copyright  Act  of  1911,  the  owner  of 
the  picture  has  such  a  "copyright" 
as  will  enable  him  to  receive  the  sub- 
stituted and  enlarged  copyright  given 
to  owners  of  copyright  in  substitu- 
tion for  their  existing  rights  by  I  6 
and  schedule  I  of  the  Copyright  Act 
of  1911.  Savory  y.  The  World  of 
Golf.   [1914]1  2  Ch.  666. 

91.  Donaldson  ▼.  Beckett,  2  Bro. 
P.  C.  129,  1  Reprint  837  [clt  Millar  v. 
Taylor,  4  Burr.  2303,  2408,  98  Reprint 
201];  Jetterys  v.  Boosey,  4  H.  L.  Cas. 
816.  10  Reprint  681;  Beckford  v. 
Hood,   7  T.  R.  620,   101  Reprint  1164. 

92.  Routledge  v.  IjOW.  L.  R.  3  H. 
L.  100;  Hanfstaengl  v.  Smith,  [1906] 
1  Ch.  619;  Hanfstaengl  v.  American 
Tobacco  Co..  [1896]  1  Q.  B.  347;  Bou- 
clcault  v.  Chatterton,  6  Ch.  D.  267; 


Low  V.  Ward,  L.  R.  6  Bq.  416;  Cle- 
ment! V.  Walker,  2  B.  &  C.  861,  9  BCL 
371.  107  Reprint  601;  Cocks  v.  Pur- 
day,  E  C.  B.  860,  57  BCL  860,  136  Re- 
Srint  1118;  Lover  v.  Davidson,  1  C.  B. 
[.  8.  182,  87  BCL  182,  140  Reprint 
77;  Buxton  v.  James,  6  De  Q.  &  Sm. 
80,  64  Reprint  1027;  Boosey  v.  Pur- 
day,  4  Bxch.  146,  154  Reprint  1159; 
Bouclcault  v.  Delafield,  1  Hem.  &  M. 
697,  71  Reprint  261:  Jefferys  v.  Boo- 
sey, 4  H.  L.  Cas.  816,  10  Reprint  681; 
Oulchard  v.  Mori,  9  L.  J.  Ch.  O.  S. 
227;  Chappell  v.  Purday.  14  M.  &  W. 
303,  153  Reprint  1214;  Boosey  v.  Da- 
vidson. 18  Q.  B.  267,  66  BCL  267, 
116  Reprint  1261;  Grossman  v.  Can- 
ada Cycle  Co.,  6  Ont.  L.  56,  1  OntWR 
846. 

[a]  Waning  frau  fordca  oonntrr 
to  aagllsh  Bubaorlbsrs.— (1)  "To  en- 
title plaintiffs  to  British  copyright, 
there  must  be  'first  publication'  of 
the  paper  containing  the  article  in 
question,  in  the  United  Kingdom. 
This  plaintiffs  have  failed  to  estab- 
lish. It  is  not  in  dispute  that  the 
plaintiffs'  paper  containing  the  arti- 
cle In  question  was  actually  printed 
and  published  in  Cleveland,  Ohio,  on 
the  18tb  October,  1900.  The  only 
publication  by  plaintiffs  in  the  United 
Kingdom  was  by  posting  numbers  to 
subscribers  in  Bngland,  and  particu- 
larly by  posting  to  the  plaintiffs' 
agent  In  London,  England.  Even  if  it 
be  assumed  that  persons  in  Bngland 
received  the  paper  in  due  course  of 
post,  subscribers  in  the  United  States 
would  be  In  possession  of  their  cop- 
ies days  in  advance.  This  is  not  a 
question  of  how  far,  as  a  matter  of 
contract  or  for  any  purpose,  the  post 
office  department  of  one  country  can 
be  considered  the  agent  for  persons 
in  another  country  to  whom  papers 
are  addressed:  it  is  purely  a  question 
of  'first  publication  in  England,'  or 
at  least  simultaneous  publication  in 
England  and  the  United  States.  A 
paper  printed  and  published  in  the 
United  States  and  posted  there  to 
subscribers  both  in  that  country  and 
In  Bngland  cannot  be  held  to  be  first 
published  in  Bngland."  Grossman  v. 
Canada  Cycle  Co.,  6  Ont.  L.  55,  1  Ont 
WR  846,  847.  (2)  "It  Is  no  doubt  cor- 
rect to  say  that  our  own  statutes  are 
In  general  primarily  intended  for  the 
benefit  of  British  subjects,  and  that 
the  principal  purpose  of  this  particu- 
lar Act  was  to  extend  certain  privi- 
leges to  foreigners.  At  the  time 
when  the  statute  was  passed  Jefferys 
V.  Boosey,  4  H.  L.  Cas.  815,  10  Re- 
print 681  had  not  been  decided,  and 
I  cannot  read  the  Act  as  referring 
to  that  decision.   But  I  must  assume 


the  law  then  to  have  been  as  it  has 
since  been  ascertained  to  have  been. 
The  House  of  Lords  has  held  that 
foreigners  resident  here,  and  first 
publishing  In  this  country,  are  enti- 
tled to  copyright,  and  that  the  object 
of  the  several  Copyright  Acts  was  to 
encourage  the  production  of  new 
works  in  this  country,  and  only  in 
this  country-  but  that  a  foreigner 
(and  It  would  seem  even  an  Engllsh- 
raan)  first  publishing  abroad  would 
have  no  such  rights.  These  princi- 
ples apply  as  much  to  dramatic  as 
to  any  other  copyright."  Bouclcault 
v.  Delaireld,  1  Hera.  &  M.'  697,  71  Re- 
print 261.  (3)  "The  plain  purpose  of 
the  statute  Is  to  secure  for  this  coun- 
try the  benefit  of  the  first  publica- 
tion of  new  works,  and  certain  con- 
ditions are  made  without  which 
works  first  published  abroad  are  not 
to  be  entitled  to  copyright.  These 
conditions  have  not  been  complied 
with.  Plaintiff  therefore  falls  in 
his  demand,  and  the  bill  must  be  dis- 
missed." Bouclcault  V.  Delafield,  1 
Hem.  &  M.  597,   602,  71  Reprint  261. 

[b]  Ooatamporaaeona  pnbUoatlon. 
— (1)  "If  It  be  correct  to  say  that  a 
foreigner,  the  author  of  a  work  com<- 

fiosed  abroad,  and  published  by  him 
n  this  country,  is,  by  the  municipal 
law  of  this  country,  entitled  to  a 
copyright  in  the  work,  how  can  such 
right  be  defeated  by  a  contemporane- 
ous publication  abroad?  In  the  popu- 
lar sense  of  the  word,  each  would  be 
the  first  publication.  But,  if  neither 
could  be  so  called,  we  think  the  re- 
sult would  be  the  same;  for,  that,  In 
order  to  defeat  the  claim  of  copy- 
right, a  prior  publication  In  some 
otner  place,  or  by  some  other  party, 
should  be  proved."  Cocks  v.  Purday, 
5  C.  B.  860,  884,  57  BCL  860.  136  Re- 
print 1118  (per  Wilde,  C.  J.).  (2) 
But,  assuming  a  foreign  autlior  and 
his  assigns  to  have  by  law  a  copy- 
right, where  the  author  means  to 
publish  contemporaneously  In  Eng- 
land and  abroad,  he  or  his  assigns 
are'  not  disentitled  to  copyright  by 
the  actual  publication  In  one  place 
before  the  other  on  the  same  day. 
Boosey  v.  Purday,  4  Bxch.  146,  164 
Reprint  1169. 

[c]  Sramatia  perfonalnf  rlfbt.— 
"In  the  absence  of  a  copyright  con- 
vention, there  Is  no  playrlght  In  Eng- 
land In  the  case  of  a  play,  not  printed 
and  published,  where  the  first  public 
performance  has  taken  place  outside 
the  British  dominions.  This  results 
from  {  19  of  the  act  of  7  &  8  Vict,  c 
12,  known  as  the  Iptemational 
Copyright  Act,  which  provides:  'Nei- 
ther    the     Author     of     any     Book, 
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possessions. 

[%  225]  &  Begutration  at  Stationers'  HaU— 
(1)  Books.  Books  were  required  to  be  registered 
at  Stationers'  Hall,"^  but  such  jregistration  was  not 
necessary  to  the  existence  of  the  copyright.  It 
was  only  necessary'  in  order  to  perfect  the  right 
to  sue,  and  it  was  not  required  to  be  made  before 
the  alleged  infringemeiit;  it  could  be  made' at  any 
time  prior  to  commencement  of  suit.*"  A  strict  com- 
pliance with  the  statute  wa^  essential  to  a  right 
of  action  at  law  or  in  equity  for  infringement;  a 
false  or  erroneous  entry  of  any  of  the  prescribed 
facts  vitiated  the  registration,  but,  while  a  false 
or  erroneous  registration  would  defeat  a  pending 


suit,  a  new  suit  could  be  brought  after  a  correc- 
tion of  the  entry." 

Who  entitled  to  register.  Only  one  in  whom  the 
property  in  the  copyright  was  legally  vested  was 
entitled  to  be  registered  as  the  proprietor." 

Time  of  registration.  As  the  act  gave  copyright 
from  the  date  of  first  publication,  and  provided  for 
the  entry  of  that  date,  registration  could  only  be 
made  after  publication."" 

Cyclopediu  and  periodicals.  Encyclopedias  and 
periodicals  were  required  to  be  r^stered,  but  the 
registration  of  the  first  number  or  part  gave  a  right 
of  action  for  the  infringement  of  subsequent  issoes.' 
As  in  the  case  of -books  generally,  registration  conld 


nor  the  Author  or  Composer  of  any 
Dramatic  Piece  or  Musical  Composi- 
tion .  .  .  which  shall  after  the 
passing  of  this  Act  be  first  published 
out  of  Her  Majesty's  Dominions, 
shall  have  any  Copyright  therein  re- 
spectively, or  any  exclusive  Rlyht  to 
the  public  Representation  or  Per- 
formance thereof,  otherwise  than 
such  (if  any)  as  he  may  become  en- 
titled to  under  this  Act.'  The  pro- 
vision applies  to  British  aubiects  as 
well  as  to  foreigners,  and  the  words 
•first  published'  include  the  first  per- 
formance of  a  play."  Ferris  v.  Proh- 
man,  223  U.  S.  424.  482,  32  SCt  263, 
66  Li.  ed.  492.  See  Boucicault  v.  Dela- 
fleld,  1  Hem.  &  M.  B97,  71  Reprint 
261  (where  .the  author  of  the  play 
known  as  "The  Colleen  Bawn"  filed 
a  bill  to  restrain  a  piratical  produc- 
tion, and  it  appeared  that  the  play 
had  first  been  represented  in  New 
York,  and  by  reason  of  that  fact, 
there  being  no  copyright  convention 
with  the  United  States,  It  was  held 
that,  under  the  statute  above  quoted, 
there  was  no  playrlght  In  England) ; 
Boucicault  V.  Chatterton.  5  Ch.  D.  267 
(where  the  author  unsuccessfully 
sought  to  restrain  an  unauthorized 
performance  of  "The  Shaughraun," 
an  unprlnted  play  which  had  first' 
been  represented  here). 

•3L  8  Halsbury  L.  Eng.  pp  141, 
179.  200,  191,  192.  See  also  supra 
I  161. 

94.  St.  5  &  6  Vict,  c  46  t  13: 
liOver  V.  Davidson,  1  C.  B.  N.  S.  182, 
87  BCL  182,  140  Reprint  77;  Morang 
V.  Publishers'  Syndicate.  32  Ont.  393. 

(a]  Tat  foxm  of  ortaual  Mttrr  of 
proprietorship  ot  copyright  of  a 
book  see  6  &  6  Vict,  c  46  schedule 
III. 

[b]  Tor  form  of  r«<iTilxliif  entry 
of  proprietorship  see  6  &  6  Vict,  c 
4S  schedule  II. 

96.  Whcaton  v.  Peters,  8  Pet.  (U. 
S.)  691,  8  Li.  ed.  1056  (construing 
English  statute);  Liverpool  General 
Brokers'  Assoc,  Ltd.  v.  Commercial 
Press  Telegram  Bureaux,  Ltd., 
[1897]  2  Q.  B.  1  (assignee  required 
to  register  his  assignment):  Catc  v. 
Devon,  etc..  Constitutional  News- 
paper Co.,  40  Ch.  D.  600;  Weldon  v. 
Dicks,  10  Ck.  D.  247-  Stannard 
V.  Lee,  L.  R.  6  Ch.  346;  Hogg  v. 
Scott,  L.  R.  18  Eq.  444;  Thomas  T. 
Turner,  33  CHi.  D.  292;  Murray  v. 
Bogue,  1  Drew.  353,  61  Reprint  487; 
Wame  v.  Lawrence,  54  L^  T.  Rep. 
N.  S.  371;  Qoubaud  v.  Wallace,  86 
L.  T.  Rep.  N.  S.  704,  7  BRC  128; 
Morang  v.  Publishers'  Syndicate,  32 
Ont.  393;  Smiles  v.  Belford,  23  Grant 
<3h.   (U.  C.)   690.. 

"It  Is  not  necessary  for  an  author 
or  publisher  to  registef  his  work  in 
order  to  be  entitled  to  the  copyright. 
He  is  the  owner  of  the  copyright  as 
between  himself  and  the  rest  of  the 
world,  although  he  may  have  pub- 
lished the  work  forty  years  ago  and 
It  yets  remains  unregistered.  But 
by  the  24th  section  of  the  Act  he  Is 
bound  to  register  his  copyright  be- 
fore he  can  maintain  any  action  or 
suit  at  law  or  In  equity  in  respect 
of  any  infringement  of  such  copy- 
right.'' Weldon  v.  Dicks,  10  CSi.  D. 
247,  261. 


[a]  Before  5  k  9  Viet  o  48,  regis- 
tration was  only  necessary  where 
suit  is  brought  for  the  penalty.  An 
action  for  damages  might  be  main- 
tained without  registration.  Fairlie 
v.  Boosey,  4  App.  Cas.  711;  Murray 
v.  Bogue.  1  Drew.  363,  61  Reprint 
487;  Cambridge  Univ.  v.  Bryer,  16 
East  317,  104  Reprint  1109;  Colburn 
V.  Slmms,  2  Hare  643,  24  EngCh  5«3, 
67  Reprint  224;  Rundell  v.  Murray, 
Jac.  311,  4  EngCh  311,  37  Reprint 
868;  Beckford  v.  Hood,  7  T.  R.  620, 
101  Reprint  1164;  Tonson  v.  Collins, 
W.  HI.  301,  96  Reprint  169.  But  see 
Hlackwell  v.  Harper,  2  Atk.  93,  »S,  26 
Reprint  468  (where  Lord  Hardwlcke 
said  that  "the  property  cannot  vest 
without  such  entrjr'). 

[b]  Zsnie  of  writ  on  day  of  regla- 
tcatiOB.— The  issue  of  a  writ  in  an 
action  for  the  infringement  of  a 
copyright  on  the  same  day,  but  sut>- 
sequently  to  the  registration  of  such 
copyright  under  the  Copyright  Act 
of  1842,  sufilciently  complies  with 
!'  24  of  the  statute,  so  as  to  enable 
the  person  making  the  registration  to 
sue  in  respect  of  the  infringement. 
Wame  v.  Lawrence,  64  L.  T.  Rep. 
N.  S.  371. 

9C  Low  V.  Routledge,  L.  R.  1  Ch. 
42;  Liverpool  General  Brokers'  As- 
soc, Ltd.  v.  Commercial  Press  Tele- 
gram Bureaux.  Ltd.,  [1897]  2  (j.  B.  1; 
Wood  V.  Boosey,  L.  R.  3  Q.  B.  223, 
18  BRC  578-  Petty  v.  Taylor,  ri897] 
1  Ch.  466;  <!;oote  v.  Judd.  23  (^h.  D. 
727:  Weldon  v.  Dicks,  10  Ch.  D.  247; 
Collette  V.  Goode,  7  Ch.  D.  842;  Math- 
ieson  V.  Harrod.  L.  R.  7  Bq.  270; 
Lover  v.  Davidson,  1  C.  B.  N.  S.  182, 
87  ECL  182,  140  Reprint  77  (place 
of  abode  of  proprietor);  Colllng- 
ridge  v.  Emmott.  67  L.  T.  Rep. 
N.  S.  864;  Hayward  Bros.  v.  Lely,  66 
L.  T.  Rep.  N.  S.  418:  NotUge  v. 
Jackson,  11  Q.  B.  D.  627  (pl»ce  of 
business  sufficient  as  statement  of 
place  of  abode);  Goubaud  v.  Wallace^ 
86  L.  T.  Rep.  N.  S.  704,  7  ERC  128; 
Page  V.  Wlsden,  20  L.  'T.  Rep.  N.  S. 
436;  Hazlitt  v.  Templeman,  13  L.  T. 
Rep.  N.  S.  B9S:  Morang  v.  Publishers' 
Syndicate,  32  Ont.  398:  Smiles  v.  Bel- 
ford,  28  Grant  Ch.   (U.  C.)  690. 

[a1  The  title  to  b*  rMlatared  (1) 
is  the  title  under  which  the  book 
is  first  published.  Collingridge  v. 
Emmott,  57  L.  T.  Rep.  N.  S.  864; 
Harris  v.  Smart,  5  T.  L.  R.  594.  (2) 
Change  in  published  title  after  regis- 
tration does  not  Invalidate  the  regis- 
tration. Cate  v.  Devon,  etc..  Consti- 
tutional Newspaper  Co.,  40  Ch.  D. 
600. 

[b]  The  date  of  first  puWicatlon 
stating  the  day,  month,  and  year 
must  be  included  in  the  entry.  Wood 
V.  Boosey,  L.  R.  2  Q.  B.  340,  18  ERC 
678  [atf  L.  R.  3  Q.  B.  223];  Mathle- 
son  V.  Harrod,  L.  R.  7  Eq.  270;  Low 
V.  Routledge,  L.  R.  1  Ch.  42:  Colling- 
ridge V.  Emmott,  57  L.  T.  Rep.  N.  S. 
864:  Page  v.  Wlsden,  20  L.  T.  Rep. 
N.  S.  435. 

[c]  Haw  edltiona. — Registration  of 
an  edition  of  a  book  Is  sufficient  to 
cover  subsequent  editions,  except 
where  new  matter  in  subsequent  edi- 
tions Is  to  be  protected,  in  which 
case  separate  registration  of  such 
edition  Is  necessary  and  sufficient  as 


to  such  new  matter.  Thomas  v.  Tur- 
ner, 33  Ch.  D.  292;  Murray  v.  Bogue. 

1  Drew.  363,  61  Reprint  487:  Hay- 
ward  Bros.  V.  Lely,  56  L.  T.  Rep.  N. 
S.  418;  HutchlngB  v.  Sheard.  [188l| 
W.  N.  20. 

rd]  A  1>ai«  aatry  of  th*  proprletor- 
■Up,  without  giving  a  chain  of  title, 
is  sufllcient.  Liverpool  General 
Brokers'  Assoc,  Ltd.  v.  Commercial 
Press  Telegram  Bureaux.  Ltd, 
[1897]  2  Q.  B.  1;  Matter  of  Copy- 
right Acts,  L.  R.  4  Q.  B.  716  (artis- 
tic copyright):  Weldon  v.  Dicks.  W 
C!h.  D.  247;  Hildesheimer  v.  Dunn. 
64  L.  T.  Rep.  N.  S.  452  (artistic 
copyright). 

[el  Sb«  aaBM  aad  alMd*  (1)  of 
the  nrst  publisher  must  be  stated  in 
the  registration.  Coote  v.  Judd.  2> 
Ch.  D.  727;  Weldon  v.  Dicks,  10  Ch. 
D.  247;  Chappell  v.  Davidson.  18  C 
B.  194,  86  ECL  194,  139  Reprint 
1341;  Wooderson  v.  Tuck,  4  T.  L.  R. 
57.  (2)  The  name  and  abode  of  the 
proprietor  at  the  time  of  registration 
must  be  stated.  Weldon  v.  Dicks,  IS 
Ch.  D.  247.  (3)  Giving  the  ptece  of 
business  instead  of  the  place  of  pri- 
vate residence  of  the  publisher  is  t 
sufficient  designation  of  "abode." 
Nottage  v.  Jackson,  11  Q.  B.  D.  62*. 
(4)  The  author  and  proprietor  of 
copyright  In  a  song.  In  the  entry  at 
Stationers'  Hall,  describing  his  place 
of  abode  as  65  Oxford  street,  he  be- 
ing in  America  at  the  time  of  the 
puDllcatlon  and  having  no  pl&cp  of 
abode  In  England,  but  65  Oxford 
street  being  the  address  of  his  pub- 
lishers, is  a  sufficient  description. 
Lover  v.  Davidson,'  1  C.  B.  N.  S.  182. 
87  ECL  182,  140  Reprint  77.  (5) 
Registration  in  a  firm  name  without 
giving  the  names  of  the  partners 
constituting  the  firm  is  aufflcienc 
Weldon  v.  Dicka,  10  Ch.  D.  247; 
Rock  V.  Lasarus,  t>.  R.  16  Eq.  104; 
Low  V.  Routledge,  13  L.  T.  Rep.  N.  S. 
421. 

97.  Drone  Oipyright  p  279. 

98.  Petty  V.  Taylor,  [1897]  1  Ch. 
465  (company  owning  copyright  and 
not  its  agent);  Ix>ndon  Printing,  etc. 
Alliance,  Ltd.  v.  Cox,  [.1891]  3  Ch. 
291  (trustee  and  not  the  Deneflclary ) ; 
Ex  p.  Bastow,  14  C.  B.  631,  78  ECL 
C31,  139  Reprint  269;  Petty  v.  Taylor, 
[1897]  1  Ch.  465  [foil  London  Prtnt- 
Ing,  etc.  Alliance,  Ltd.  v.  Cox.  [1891] 
8  Cii.  291];  Hazlitt  v.  Templeman. 
13  L.  T.  Rep.  N.  S.  693. 

99.  Maxwell  V.  Hogg.  L.  R.  2  Cli. 
807;  Dicks  v.  Yates,  18  Ch.  D.  76; 
Henderson  v.  Maxwell,  6  Cb.  D.  892; 
Correspondent  Newspaper  Co.  v. 
Saunders,  11  Jur.  N.  S.  540;  Piatt  T. 
Walter,  17  L.  T.  Rep.  N.  S.  157;  Tal- 
bot v.  Judges,  3  T.  L.  R.  898. 

1.  Johnson  v.  Newnes,  [1894]  3 
Ch.  663;  Cox  v.  Land,  etc..  Journal 
Co.,  L.  R.  9  Bq.  324;  Chappell  v. 
Purday,  12  M.  &  W.  303,  162  Re- 
print 1214;  Comyns  v.  Hyde,  72  L. 
T.  Rep.  N.  S.  250;  Reld  v.  Maxwell, 

2  T.  L.  R.  790;  Bradbury  v.  Sharp, 
[1891]  W.  N.  143;  Maxwell  v.  Hogg. 
L.  R.  2  Ch.  807;  CJate  v.  Devon,  etc. 
Cyonstitutional  Newspaper  Co.,  40  Ch. 
D.  600;  Walter  v.  Howe,  17  C*.  D. 
708;  Henderson  v.  Maxwell,  4  C^b. 
D.    163. 


For  lat*r  oaaM,  OevMopiiteBta  and  obaaffMi  in  the  law  see  cumulative  Annotations,  same  title,  pag«  and  note  numlMr. 
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be  made  only  after  publication,*  and  a  false  or  erro- 
neous registration  was  wholly  ineffective.* 

[^  226]  (2)  Dramatic  or  Moaical  Works.  Dra- 
matic or  musical  works  were  not  required  to  be 
registered  in  order  to  secure  and  protect  the  ex- 
clusive right  of  representing  or  performing  them.* 
If,  however,  they  were  published  in  book  form  and 
sought  protection  as  such,  registration  was  required 
as  in  the  case  of  any  other  book." 

[(  2271  (3)  XSngnvincs,  Printa,  and  Lltho- 
(raphs.  Engravings,  prints,  and  lithographs  were 
not  required  to  be  registered  under  the  statutes  re- 
lating to  them.'  But  if  published  in  a  volume  in 
book  form,  either  with  or  without  letterpress,  the 
work  was  a  book  and  registration  as  such  was  neces- 
sary^ and  was  sufficient  without  compliance  with 
the  formalities  required  by  the  Engravings  Copy- 
right Aet.* 

H  228]  '(4)  PaintiiigB,  Drairinga,  and  Fhoto- 
gntphs.  Registration  was  required  of  a  painting, 
drawing,  or  photograph  in  order  to  entitle  the  pro- 
prietor to  the  full  benefit  of  the  act;  and  no  aetion 


could  be  sustained  nor  any  penalty  recovered  in 
respect  of  anything  done  before  registration.*  But 
an  action  would  lie  for  infringements  committed 
after  registration.*" 

[(  229]  (6)  Sculptures.  Under  the  Sculpture 
Copyright  Act,  no  registration  was  required.*' 

[i  230]  (6)  Effect  of  Begistration.  Registra- 
tion not  only  perfected  the  right  of  action  for  in- 
fringement, but  a  properly  certified  copy  of  the 
entry  was  made  receivable  in  evidence  in  all  courts 
and  in  all  isummary  proceedings  as  prima  facie 
proof  of  the  proprietorship  or  assignment  of  copy- 
right or  license  as  therein  expressed.*' 

[i  231]  (7)  Amending  or  Expunging  Entry. 
If  any  person  deemed  himself  aggrieved  by  any 
entry  made  under  color  of  the  act,  he  could  apply 
by  motion  to  the  king's  bench  division  in  term 
time,  or  apply  by  summons  to  any  judge  of  such 
court  in  vaeation  for  an  order  that  such  entry  be 
expunged  or  varied;  and  such  court  or  judge  was 
authorized  to  make  such  order  for  expunging,  vary- 
ing, or  eonfirming  such  entry,  either  with  or  without 


[a]  Sazlal  pnbUaattona^— (1)  It  Is 
suIRcient  to  register  the  first  part 
of  a  serial  first  published  In  a 
periodical  (Johnson  v.  Newnea, 
[18941  3  Ch.  688:  Cate  v.  Devon,  etc.. 
Constitutional  Newspaper  Co.,  40 
Ch.  D.  BOO;  Walter  v.  Howe.  17  CSi. 
D.  708),  (2)  and  if  the  proprietor  of 
the  periodical  Is  also  tbe  proprietor 
of  the  serial,  the  reglstratfon  of  the 
periodical  is  sufllclent  without  sep- 
arately reKlsterinr  the  serial  (Trade 
Auxiliary  Co.  v.  MiddlesborouKh,  etc 
Protection  Assoc.,  40  Ch.  D.  425; 
Henderson  v.  Maxwell,  4  Ch.  D.  163). 

[b]  Bepaxato  fgUtoMtm.  is  nn- 
BeoeaMunr  to  protect  the  author's 
right  of  separate  publication  (see 
supra  S  162)  against  the  proprietor 
of  the  periodical  copyright  covering 
the  work.  Smith  v.  Johnaon  4  Oif- 
fard  612,  66  Reprint  8E9;  Mayhew  T. 
Maxwell,  1  Johns.  A  H.  312,  70  Re- 
print  766. 

[c]  "Tlie  Nawapapar  Uliel  aad 
BMtsttattoa  Aot,  1881  (44  A  45  Vict, 
c.  60).  (1)  requires  newspapers  to  be 
VegiBterea.  but  this  is  a  duty  Im- 
posed upon  tbe  printers  and  pub- 
lishers, whose  default  does  not  af- 
fect the  owner  of  the  oopyrlrrht 
(C^te  V.  Devon,  etc.,  Constitutional 
Newspaper  Co.,  40  Ch.  D.  600).  The 
register  is  kept  at  Somerset  House, 
and  is  quite  aistlnct  from  the  copy- 
right register,  which  is  at  Stationers' 
Hall."  8  Halsbury  L.  Bng.  p  1E4, 
note  (d).  (2)  The  proprietor  of  a 
newspaper  registered  as  a  serial 
publication  under  the  Copyright  Act 
of  1842  can  sue  in  respect  of  his 
copyright  In  matter  published  in  his 
newspaper,  although  neither  the 
name  of  the  proprietor  nor  the  title 
of  the  paper  is  registered  under  the 
Newspaper  Libel  and  Registration 
Act  of  1881.  Cate  v.  Devon,  etc., 
Constitutional  Newspaper  Co.,  40  Ch. 
D.    690. 

[d]  Tot  fotm  of  refiatratlon  of 
pariodlcAls  see  Sweet  v.  Benning,  16 
C.  B.  459,  81  ECL.  469,  139  Reprint 
838 

i.  Maxwell  v.  Hogg,  L.  R.  2  CTi. 
807  [app  dism  12  Jur.  N.  S.  916]; 
Dicks  V.  Tates,  18  Ch.  D.  76;  Hender- 
son V.  Maxwell,  4  Ch.  D.  163;  Cor- 
respondent Newspaper  Co.  v.  Saun- 
ders, 11  Jur.  N.  S.  B40;  Primrose 
Press  Agency  Co.  v.  Knowles,  2  T. 
li.    R.    404. 

3.  Maxwell  v.  Hogg,  L.  R.  2  Ch. 
807   [app  dism  12  Jur.  N.  S.  816]. 

4.  Dramatic  Copyright  Act,  18SS 
<3  &  4  Wm.  IV  c  15  J  1);  Copyright 
Act,  1842  (4  ft  5  Vict.  c.  46  S{  20, 
24);  Russell  v.  Smith,  12  Q.  B.  217, 
64  ECL,  217.  116  Reprint  849;  Lacy 
V.  Rhys,  4  B.  &  S.  873,  116  ECL  873, 
122  Reprint  687;  Marsh  v.  Conquest, 
17  C.  B.  N.  S.  418.  112  ECL  418,  144 
Reprint  169;  Clark  v.  Bishop.  25  L. 
T.  Rep.  N.  S.  908;  Hardacre  v.  Arm- 


strong, 21  T.  Ik  R.  189;  Edwardea  v. 
Cotton,  19  T.  L.  R.  34';  Carte  v. 
Dennis,   5  Terr.  L.  80. 

[a]  Aa  taaoxreet  statsauaBt  as  to 
time  ana  place  of  lint  pecfonuaaca 
did  not  affect  the  exclusive  perform- 
ing right  in  cases  of  registration,  but 
prevented  use  of  the  registration  as 
evidence.  Hardacre  v.  Armstrong,  21 
T.  L.  R.  189. 

[b]  As  sooB  •■  tlM  work  wma  eom- 
poaed  la  Buuuuwzlpt  the  performing 
right  in  a  dramatic  or  musical  com- 
position vested  in  the  author  or  his 
assignee.     8  Halsbury  L.  Eng.  p  176. 

5.  Hardacre  v.  Armstrong,  21  T. 
Ii.  R.   189.     See  also  supra  f  226. 

6.  St.  8  Geo.  II  c  13;  7  Oeo.  Ill 
o  88;  17  Oeo.  Ill  c  67;  6  &  7  Wm.  IV 
c  69;  16  &  16  Vict,  c  12  i  14;  Stan- 
nard  v.  Harrison.  24  L.  T.  Rep.  N. 
S.  670;  8  Halsbury  Ik  Eng.  pp  190, 
202. 

[al  liaadacapes.  A  bird'a-eye 
view  of  a  locality  is  a  landscape,  and 
as  such  does  not  require  to  be  reg- 
istered at  Stationers'  Hall  under  5 
&  6  Vict,  c  46.  Stannard  v.  Har- 
rison, 24   L.  T.  Rep.  N.   S.  670. 

7.  Davis  v.  Benjamin,  [1906]  2  Ch. 
491. 

B.  Maple  v.  Junior  Army,  eta. 
Stores,  21  cai.  D.  369;  Grace  v.  New- 
man, L.  R.  19  Eq.  6ZS,  7  BRC  86. 
See  also  infra  {   233. 

9.  Fine  Arts  Copyright  Act,  1862 
(26  &  26  Vict,  c  68.  i  4)-  Tuck  v. 
P^ester,  19  Q.  B.  D.  629;  Matter  of 
Copyright  Acts,  L.  R.  4  Q.  B.  716:  Ex 
p.  BeaC  L.  R.  3  Q.  B.  387  (sufRclency 
of  description  of  art  work) ;  Millar 
and  Lang  v.  Polak,  [1908]  1  Ch.  433 
(date  of  assignment);  Davis  v.  Ben- 
jamin, [19061  2  Ch.  491;  Petty  v. 
Taylor,  [1897]  1  Ch.  466;  Maple  v. 
Junior  Army,  etc.,  Stores,  21  Ch.  D. 
869;  Grace  v.  Newman,  L.  R.  19  Eq. 
623,  7  ERC  86;  Bogue  v.  Houlston,  6 
De  G.  &  Sm.  267,  64  Reprint  1111; 
Dupuy  V.  Dllkes,  48  L.  J.  Ch.  682; 
Marshall  v.  Bull.  86  L.  T.  Rep.  N.  S. 
77;  Hlldeshelmer  v.  Dunn,  64  L.  T. 
Rep.  N.  S.  462;  Baker  Motion  Photo- 
graphic Co.  v.  Hulton,  56  Sol.  J.  633; 
Troltzsch  V.  Rees.  3  T.  L.  R.  773 
(entry  of  assignment);  Tuck  v.  Con- 
tinental Printing  Co.,  3  T.  L.  R.  160. 

[a]  Beglstiattoii  of  aaslciimaBt^— 
A  person  to  whom  the  copyright  in 
a  picture  has  been  assigned  by  the 
author,  of  which  assignment  a  memo- 
randum has  been  duly  registered,  has 
a  good  title  under  the  act.  although 
the  original  copyright  of  the  author 
has  not  been  registered.  Matter  of 
Copyright  Acts.  L.  R.   4  Q.  B.  715. 

[b]  The  object  of  2S  k  98  'Vict, 
o  es  is  that  enough  should  be  stated 
in  the  register  of  copyright  to 
Identify  the  picture,  etc.,  and 
whether  the  description  of  the  sub- 
ject matter  is  sufficient  for  this  pur- 
pose is  JL  question  of  fact  for  the  i 


tribunal.     Ex  p.  Beal,  L.  R.  3  Q.  B. 
387. 

BnfflctanoT  of  reglstratloii  see 
supra  S   226  note  96. 

10.  Tuck  v.  Prlester,  19  Q.  B.  D. 
629:  Baker  Motion  Photographic  Co. 
v.  Hulton,   66  Sol.  J.  683. 

[a]  Bale  applied. — "With  regard 
to  the  question  of  publication,  di- 
rectly the  plaintiffs  saw  the  photo- 
graph In  the  Dally  Sketch  on  the 
Ist  of  January,  they  registered  their 
copyright  in  their  photograph,  and 
then  went  to  the  office  of  the  Daily 
Sketch,  where  they  purchased  two 
copies  of  the  paper  containing  the 
infringing  photographs.  This  was 
undoubtedly  a  sale  on  publication 
after  registration,  and  the  defend- 
ants are  liable  for  that  infringement. 
In  my  opinion,  this  case  is  covered 
by  the  decision  In  Tuck  v.  Prlester. 
19  Q.  B.  D.  629,  where  it  was  laid 
down  that  a  proprietor  of  a  work  of 
"art  has  a  copyright  In  It  from  the 
time  of  its  publication,  but  cam^ot 
sue  or  recover  damages  for  infringe- 
ment before  he  has  registered  his 
copyright  under  the  Act  But  di- 
rectly he  has  registered,  he  can  sue 
to  restrain  and  recover  damages  for 
any  subsequent  infringement."  Baker 
Motion  Photographic  Co.  v.  Hulton, 
66   Sol.  J.   683. 

11.  St.  64  Geo.  Ill  c  66;  8  Hals- 
bury L.  Bng.  p  207. 

IS.  Copyright  Act,  1842  (5  &  6 
Vict,  c  46,  tl  11,  20);  Lucas  v.  Cooke, 
13  Ch.  D.  872;  Chanpell  v.  Purday, 
12  M.  &  W.  303,  162  Reprint  1214; 
Ex  p.  Davidson.  2  E.  &  B.  677,  75 
ECL  577.  118  Reprint  884;  Rex  v. 
Willetts,  70  J.  P.  127;  Hlldeshelmer 
v.  Dunn,  64  L.  T.  Rep.  N.  S.  452; 
Hazlltt  V.  Templeman,  13  L.  T.  Rep. 
N.  S.  593;  Nlsbet  v.  Golf  Agency,  28 
T.  L.  R.  370;  Life  Pub.  Co.  v.  Rose 
Pub.  Co.,  12  Ont.  L.  386,  7  OntWR 
337,  8  OntWR  28;  Black  v.  Imperial 
Book  Co.,  8  Ont.  L.  9  [dism  app  5 
Ont.  L.  184,  and  app  dism  35  Can.  S. 
C.  488};  Black  v.  Imperial  Book  Co., 
Ltd.,  5  Ont.  L.  184  [app  dism  8  Ont. 
L.  9  (app  dism  35  Can.  S.  C.  488)]. 
See  also  Infra  t  415. 

[a]  Bula  ajypUsd. — "It  is  objected 
by  the  defendants  that  it  is  neces- 
sary for  the  plaintiffs  to  prove  de- 
hors this  certificate  that  they  are  In 
fact  proprietors  of  the  copyright,  be- 
cause under  the  18th  section  pro- 
prietorship in  the  copyright  of  an 
encyclopedia  (s  only  acquired  by  the 
proprietor  of  the  work  under  the 
circumstances  set  forth  in  that  sec- 
tion. I"  am  of  opinion,  however,  that 
the  production  of  the  certified  copy 
of  the  entry  In  the  Book  of  Registry 
at  Stationers'  Hall  Is  all  that  Is 
necessary  to  make  out  a  prima  facie 
proprietorship  In  the  copyright  of  an 
encyclopeedia  under  sees.  18  and  19, 
as   it  is  under  sec.   11  to  make  out 
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costs,  as  snch  court  or  judge  deemed  just — such 
order  to  be  carried  into  effect  by  the  officer  of  the 
Stationers'  Company  appointed  for  the  purposes 
of  the  act."  It  seems  that  the  court  had  no 
power  to  restore  an  entry  when  once  it  had  been 
exj)unged." 

[$  232]  d.  Deposit  of  Copies.  A  printed  copy 
of  the  whole  of  every  book,  together  with  all  maps, 
prints,  or  other  engravings  belonging  thereto,  was 
required  to  be  delivered  to  the  British  Museum  in 
the  mode  and  within  the  periods  prescribed  by  the 
act."  The  act  further  provided  for  a  like  delivery 
to  certain  named  libraries  upon  demand  made.^* 
Failure  to  deposit  the  required  copies  did  not  in- 
validate the  copyright,  but  resulted  merely  in  lia- 
bility to  a  penalty." 

[$  233]  e.  InBcribing  Name  of  Proprietor  and 
Date  of  Publication.  In  the  case  of  engravings, 
prints,  and  lithographs,  the  engraving  acts  re- ' 
quired  the  name  of  the  proprietor  and  the  date  of 
first  publication  to  be  truly  engraved  on  each  plate 
and  printed  on  each  print.  This  requirement  was 
not  merely  direotoiy,  but  was  a  condition  to  any 
protection."    In  the  case  of  works  of  sculpture,  a 


similar  requirement  was  made  by  the  Senlptnre 
Copyright  Act."  But  where  prints,  engravings,  or 
lithographs  were  published  as  illustrations  of  a 
book,  the  copyright  of  the  latter  protected  them 
without  the  inscription  of  date  of  publication  and 
name  of  proprietor.** 

[$  234]  0.  Under  Canadian  Stotntet.  In  Can- 
ada, except  where  an  imperial  copyright  is  obtained 
under  the  imperial  copyright  acts,^  copyright  de- 
pends on  the  Canadian  Copyright  Act  of  1875  as 
amended.''  A  substantial  compliance  with  the 
statutory  requirements  is  sufficient.'' 

SegiBtration.  Copyrights  must  be  recorded  in 
the  office  of  the  minister  of  agriculture,  and  the 
term  of  copyright  runs  from  the  time  of  sndi 
recording." 

Domestic  nuumfactnre.  Literary,  scientific,  or 
artistic  works  must  be  printed  and  published,  or 
reprinted  or  republished,  in  Canada-^-or,  in  case  of 
works  of  art,  must  be  produced  or  reproduced  in 
Canada,  whether  so  published  or  produced  for  the 
first  time,  or  contemporaneously  with,  or  subse- 
quently to,  the  publication  or  production  else- 
where." 


a  prima  facie  proprietorship  In  the 
copyright  of  a  book:  for  this  facility 
of  proof  is  one  of  the  benefits  of  the 
registration  at  Stationers'  Hall  re- 
ferred to  in  the  19th  sect^n  of  the 
Act."  '  Black  V.  Imperial  Book  Co., 
6  Ont.  L..  184,  187  [app  dism  8  Ont. 
Li.  9  (app  dism  36  Can.  S.  C.  488)] 
(per  Street,  J.). 

13.  Copyright  Act,  1842  (6  &  6 
Vict,  c  45  I  14),  amended  by  Statute 
Law  Revision  Act,  1893  (56  Vict  c 
14);  Matter  of  Copyright  Acts,  L.  R. 
4  Q.  B.  716;  Be  Musical  Compositions. 
btc,  4  Q.  B.  D.  483;  In  re  Judo's 
Musical  Compositions,  [1907]  1  Ch. 
651;  Hole  v.  Bradbury,  li!  Ch.  D.  886; 
Ex  p.  Davidson.  18  C.  B.  297,  86  ECL 
297,  189  Reprint  1384;  Ex  p.  Bastow, 
14  C.  B.  631.  78  ECL  631,  139  Reprint 
269;  Ex  p.  Poulton,  58  L.  J.  Q.  B^ 
820;  Chappell  v.  Purday,  12  M.  &  "W. 
808,  162  Reprint  1214;  In  re  Red  Let- 
ter New  Testament,  17  T.  L.  R.  1; 
Re  Musical  Compositions,  etc.,  4  Q. 
B.  D.  483  [app  dism  4  Q.  B.  D.  90]: 
Matter  of  Copyright  Acts,  L.  R.  4 
Q.  B.  716;  Ex  p.  Walker,  3»  L.  J. 
Q.  B.  81. 

[a]  When  oonrt  will  esMcU* 
power. — The  court  will  not  exercise 
Its  power  to  expunge  an  entry  of  pro- 
prietorship of  copyright  In  the  regis- 
try, unless  It  is  clearly  and  unequivo- 
cally shown  that  it  is  false,  nor  vary 
it,  unless  satisfied  by.  afl[ldavit  that 
In  80  doing  the  court  would  make  a 
true  entry.  Ex  p.  Davidson,  18  C.  B. 
297.  86  ECL  297,  139  Reprint  1384. 

[b]  Ap^loatlon  of  peraon  who 
oaiwed  eatiy<— The  court  may  make 
an  order  varying  the  entry  in  a  regis- 
ter of  copyright  on  the  application 
of  the  person  who  has  caused  the  en- 
try to  De  made.  Ex  p.  Poulton,  63  L. 
J.  Q.  B.  320. 

14.  Ex  p.  Davidson,  18  C.  B.  297, 
86  ECL  297,  139  Reprint  1384;  Chap- 
pell V.  Purday,  12  M.  &  W  303,  152 
Reprint  1214. 

16.  St.  5  &  6  Vict,  c  46  i|  6.  7; 
British  Museum  v.  Payne,  4  Bing. 
840.  13  ECL  625.  130  Reprint  877,  2 
T.  &  J.  166,  148  Reprint  876. 

[a]  Tlie  object  of  6  &  6  Vict.  C 
4S  {  6  was  to  obtain  for  the  British 
Museum  a  copy  of  every  book  wheth- 
er published  under  British  rule  or 
not.  Routledge  v.  Loifr,  L.  R.  3  H. 
L.  100. 

16.  St.  6  &  6  Vict,  c  46  18;  Cam- 
tridge  Univ.  v.  Bryer,  16  East  817, 
104   Reprint   1109. 

17.  Larrowe-Loisette  v.  O'LoUgh- 
lln,  88  Fed.  896  (construing  6  &  6 
Vict,  c  45  I  10). 


1&  St.  8  Qeo.  II  c  13-  17  Qeo.  Ill 
c  67:  Rock  v.  Lazarus,  L.  R.  15  Eki. 
104  (firm  name  sufficient);  Mathieson 
V.  Harrod,-  L.  R.  7  Eq.  270  (date); 
Graves  v.  Ashford,  L.  R.  2  C.  P.  410 
(firm  name  sufl[lclent);  Brooks  v. 
Cock,  S  A.  &  E.  138,  SO  ECL  83,  111 
Reprint  366;  Blackwell  v.  Htu-per,  2 
.A.tk.  93,  26  Reprint  458  (proprietor's 
name  sufficient  without  expressly 
stating  that  he  IS  proprietor);  New- 
ton V.  Cowie,  4  Bing.  234,  13  ECL 
482,  130  Reprint  759;  Avanzo  v.  Mu- 
die,  10  Exch.  203,  166  Reprint  416; 
Colnaghi  v.  Ward,  6  Jur.  969;  Thomp- 
son V.  'Symonds,  5  T.  R.  41,  101  Re- 
ftrint  23  (proprietor  at  time  of  pub- 
ication  intended — not  any  subse- 
quent proprietor);  Harrison  v.  Hogg, 
2  Ves.  Jr.  328,  28  Reprint  654  (date); 
Sayer  v.  Dicey,  3  Wlls.  C.  P.  60,  96 
Reprint  983  (date). 

[a]  Kotd  KardwlOk*  once  doubted 
whether  the  rule  of  the  text  was  not 
limited  to  actions  for  penalties,  and 
thought  that  an  Injunction  might  be 
granted,  notwithstanding  omission  of 
the  name  and  date.  Blackwell  v.  Har- 
per, 2  Atk.  93,  26  Reprint  458; 
Roworth  V.  Wilkes,   1   Campb.  94. 

[b]  Tntdlas  name  of  flzm. — ^Where 
prints,  engravings,  and  similar  arti- 
cles are  the  property  of  a  trading 
firm,  the  proprietorship  is  sufficiently 
designated  for  the  purpose  of  «b- 
talning  the  protection  of  8  Geo.  II  c 
IS,  by  printing  on  them  the  trading 
name  of  the  Arm,  even  though  it  does 
not  contain  the  names  of  all  the  part- 
ners in  the  business.  Rock  v.  Laza- 
rus, L.  R.  IS  Eg.  104.. 

[c]  Snmaine. — Giving  the  sur- 
name of  the  proprietor  only,  without 
his  christian  name,  is  sufficient. 
Newton  v.  Cowie,  4  Bing.  234,  13  ECL 
482,  130  Reprint  769;  Rock  v.  Lasta- 
rus,  L.  R.  15  Eq.  104. 

[d]  A  aUglit  mistake  la  Vb»  date 
of  copyright  required  to  be  printed 
on  the  article  will  not  deprive  one  of 
the  right  to  the  protection  of  the 
statute.  Low  v.  Routledge,  33  L.  J. 
Ch.  717-  Mathieson  v.  Harrod,  L.  R. 
7  Eq.  270;  Correspondent  Newspaper 
Co.,  Ltd.  V.  Saunders,  12  L.  T.  Rep. 
N.  S.  640;  Murray  v.  Bogue,  1  Drew. 
353,  61  Reprint  487. 

19.  Sculpture  (Copyright  Act,  1814 
(64  Qeo.  Ill  c  66  t  1). 

[a]  PaztnwniUp  propriator.— A 
work  of  sculpture  is  sufficiently 
marked  with  the  name  of  the  artist 
who  made  the  model,  although  he  has 
partners,  and  the  firm  Is  the  proprie- 
tor. Britain  v.  Hanks,  86  L.  T.  Rep. 
N.  S.  765. 

[b]  The  approzlmata  date  prior  tc 


actual  publication  has  been  held  to 
be  sufficient.  Britain  v.  Hanks.  86  L. 
T.  Rep.  N.  S.  7<e. 

flOL  Davis  v.  Beniamln,  [1906]  2 
Ch.  491;  Maple  v.  Junior  Army,  etc. 
Stores,  21  Ch.  D.  369;  Grace  v.  New- 
man, L.  R.  19  Eq.  623.  7  ERC  86; 
Bogue  V.  Houlston.  6  De  O.  &  Sm. 
267.  64  Reprint  1111;  Bradbury  v. 
Hotten,  L.  R.  8.  Exch.  1;  De  la 
Branchardlere  v.  Elvary,  4  Elxch.  880, 
154  Reprint  1260;  Marshall  v.  Bua 
86  L.  T.  Rep.  N.  S.  77. 

91.  Smiles  T.  Belford,  23  Grant 
Ch.    (U.  C.)   690.     See  supra  I    78. 

aa.  Rev.  St.  (1886)  c  62;  Rer.  St 
(1906)  c  70. 

Oltlsenslilp  aaA  reatdaao*  of  clatou 
aat  see  supra  i  162. 

93.  Garland  T.  Oemmlll.  14  Can. 
S.  C.  321;  Bernard  v.  Bertont,  14  Que. 
L.  219. 

[a]  Th*  XatMpntatioK  A«t  (1) 
provides:  "Whenever  forms  are  pre- 
scribed, slight  deviations  therefrom, 
not  affecting  the  substance  or  cal- 
culated to  mislead,  shall  not  vitiate 
them."  Can.  Rev.  St  (1886)  c  1  I  7 
subs  44.  (2)  This  statute  cures 
slight  departures  from  the  statutorf 
form  of  notice  of  copyright.  Gar- 
land  V.    Gemmill,    14   Can.    8.   C.   321. 

34.  Rev.  St  (1886)  c  62  i|  4,  »; 
Rev.  St.  (1906)  c  70  Jl  4,  11;  Anger* 
V.  Leprohon,  22  Que.  Super.  170. 

35.  Rev.  St  (1906)  c  70  {  6. 

[a]  Prlatlng  from  Importaa  plates. 
— Printing  and  publishing  a  book  in 
Canada  from  stereotyped  plates  Im- 
ported from  England  Is  a  sufficient 
Srlnting  within  the  meaning  of  Rev. 
t.  (1886)  c  62,  although  no  typo- 
graphical work  Is  done  In  the  prep- 
aration of  the  copies.  FroWde  v. 
Parrlsh,  27  Ont  626. 

[bf  "Xexely  •pzlntia«<  is  not  of 
Itself  'publication.'  To  obtain  in  the 
first  Instance  copyright  both  printing  ■ 
and  publishing  are  essential  con- 
ditions precedent  (sub-sees.  5,  6  and 
IS).  It  Is  not  expressly  declared 
that  the  continuance  of  the  privilege 
of  copyright  depends  upon  the  print- 
ing, as  well  as  the  publication  of  the 
composition  In  Canada.  That  may  be 
inferred  from  certain  provisions  in 
the  Act;  and  it  may  be  that  such 
Importations  as  these  are  not  pro- 
tected by  the  Act;  but  these  are  not 
now  matters  for  adjudication.  The 
protection  and  fostering  of  native  in- 
dustry would  favour  such  a  construc- 
tion, but  that  is  not  the  only  thing  to 
be  considered,  especially  in  dealing 
with  the  penal  clauses  of  this  stat- 
ute." Lancefield  v.  Anglo-Canadian 
Music  Pub.  Assoc.,  26  Ont  467.  4&L 


For  latar  cases,  dsvslopmaats  and  ohaag'ss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Deposit  of  copies.  In  the  case  of  a  book,  map, 
chart,  musical  composition,  photograph,  print,  cnt, 
or  engraving,  three  copies  must  be  deposited  at  the 
ofSce  of  the  minister  of  agriculture,  and  in  the  case 
of  painting^s,  drawings,  statuary,  and  sculptures,  a 
written  description  of  such  works  of  art  must  be 
famished  to  the  minister  of  af ricultare,  as  a  con- 
dition to  obtaining  copyright. 

Notice  of  copyright.  Information  must  be  given 
of  the  cop3night  being  secured  by  causing  to  be  in- 
serted in  the  several  numbers  of  every  edition,  on 
the  title  page,  or  on  the  page  immediately  follow- 
ing, if  it  is  a  book;  or  if  it  is  a  map,  chart,  musi- 
cal composition,  print,  cat,  engraving,  or  photo- 
graph, by  causing  to  be  impressed  on  the  face 
thereof;  or  if  a  volume  of  maps,  charts,  music,  en- 
gravings, or  photographs,  on  the  title  page  or 
frontispiece  thereof,  under  the  former  statute,  the 
following  words:     "Entered  according  to  Act  of 

the   Parliament  of  Canada,  in  the  year  ,  by 

A.  B.,  at  the  Department  of  Agriculture.""    By 


the  act  of  1908  the  following  short  form  of  notice 
was  substituted:  "Copyright,  Canada,  190  ,  by 
A.  B.,"^  and  sin6e  this  statute  a  notice  in  the  old 
form  is  not  sufficient.''  As  regards  paintings, 
drawings,  statuary,  and  sculptures,  the  signature  of 
the  artist  is  deemed  sufficient  notice  of  his  pro- 
prietorship of  the  copyright. " 

Interim  copyright.  Pending  the  publication  or 
republication  in  Canada  of  a  literary,  scientific, 
or  artistic  work,  the  author'  may  secure  an  interim 
copyright  for  one  month  from  the  date  of  the 
original  publication  elsewhere,  by  depositing  a  copy 
of  the  title  or  a  designation  of  the  work  intended 
for  publication  or  republication  in  Canada,  and  by 
publishing  notice  of  the  re^stration  of  this  in- 
terim copyright  in  the  "Canada  Qarette.""  After 
an  interim  copyright  is  secured,  the  work  must 
be  published  iii  Canada  within  one  month  of  its 
original  publication  elsewhere,  under  a  penalty  not 
exceeding  one  hundred  dollars.'^ 


Vm.    DUKATION  OF  COPTBiaHT  Ain>  RENEWAL  OS  EXTENSION  OF  TESH 


[$  235]  A.  Undmr  United  Stetee  Statutes— 
1.  In  OoieraL  Under  the  constitution,  congress 
has  no  power  to  g^ant  perpetual  copyrights,"  and 
accordingly  the  copyright  laws  always  have  pre- 
scribed a  definite  term  at  the  end  of  which  all  ex- 
clusive rights  gpranted  by  the  copyright  come  to  an 
end.^  This  term  always  has  been  divided  into  two 
parts — a  first  or  original  term,  4Wtd  a  renewal  or 
extended  term  obtainable  on  prescribed  terms  and 
conditions.''  No  distinction  has  ever  been  made 
between  different  classes  of  copyrights  with  respect 

88.     Rev.  St.  (1906)  c  70  |  11. 

[a1  raUnre  io  deposit  oopiMi  In 
the  library  of  parliament  does  not 
Incapacitate  the  proprietor  of  the 
copyright  from  maintaining  proceed 


to  their  duration;  all  alike  have  always  enjoyed 
the  same  term  of  protection. 

Spanish  copyrights  in  ceded  territory.  Under  the 
Treaty  of  Paris  subsisting  Spanish  copyrights  were 
preserved  in  force  in  the  island  territory  ceded  by 
Spain  to  the  United  States."*  In  accordance  with 
the  Spanish  law,  such  copyrights  continue  during 
the  author's  life,  and  for  eighty  years  after  his 
death." 

[$  236]  2.  First  or  Original  Term.  Under  the 
acts  ef  1790  and  1802  the  first  or  original  term  of 


inss  for  InfrinKement,  as  does  the 
failure  to  Inscribe  the  notice  of  copy- 
rigrht.  Grlffln  v.  Kingston,  etc,  R. 
Co.,  17  Ont.  660  (holdlnK  that  Cons. 
St.  c  81  I  6  is  merely  directory). 

tei..  Rev.  St.  (1906)  c  70  |  14;  Gem- 
mill  V.  Oarland,  12  Ont.  139  [app 
dism  14  Can.  S.  C.  321). 

[a]  BnflteleiiOT  of  notice.  "Upon 
the  point  as  to  the  alleged  defective 
entry  in  the  plaintiff's  book  of  the 
Information  required  by  the  statute 
to  be  given  of  his  copyright  being 
reserved,  by  reason  of  the  omission 
of  the  words  "of  Canada'  after  the 
words  'of  the  Parliament,'  I  am  of 
opinion  that  there  Is  nothing  in  this 
objection.  The  object  of  the  Inser- 
tion of  the  entry  is  to  give  informa- 
tion to  the  world  that  the  work  Is 
copyrighted,  and  that  by  reference  to 
the  omce  of  the  Minister  of  Agri- 
culture the  precise  date  from  which 
such  copyright  runs  may  be  ascer- 
tained. The  entry  as  published  in 
the  plaintiff's  book  is  sufllclent  for 
that  purpose  and,  as  I  thinlc  is  suffi- 
cient independently  of  the  enactment 
contained  in  sub-section  44  of  sec. 
7  of  the  Interpretation  Act  of  1886; 
but  if  the  entry  was  defective,  apart 
from  that  act,  such  defect  Is,  in  my 
opinion,  removed  by  the  above  sec- 
tion. The  references  to  the  cases  de- 
cided upon  the  E^ngllsh  Act  have  no 
application  as  they  relate  to  a  pro- 
vision in  the  Bnglish  Act,  not  in  our 
act."  Garland  v.  Qemmlll,  14  Can.  S. 
C.  321.  328. 

Cbl  Vnmatax*  aotloa^— Deposlt- 
Inir  In  the  office  of  the  minister  of 
agriculture- copies  of  a  book  contain- 
ing notice  of  copyright  before  the 
copyright  has  been  granted,  does  not 
invalidate  the  same.  Oarland  v. 
<3emmlll,  14  Can.  S.  C.  321,  329 
(where  the  court  said:  "Neither  Is 
there  anything  In  the  objection  that 
the  copies  deposited  in  the  office  of 
the   Minister  ef  Agricolture,   under 


the  provision  of  the  statute  in  that 
behalf,  contained  the  entry  of  In- 
formation as  to  copyright  being  se- 
cured, which  Is  required  to  be  In- 
serted in  every  copy  of  every  edition 
of  a  copyrighted  book  published  dur- 
ing the  term  secured.  The  clause  re- 
quiring such  deposit  to  be  made 
merely  requires  that  two  copies  of 
the  author's  book  shall  be  deposited 
In  the  office  of  the  Minister  of  Agri- 
culture, etc.  Now  the  insertion  of 
the  entry  (requiring  to  be  Inserted  In 
the  several  copies  of  every  edition 
published  during  the  term  secured,) 
In  thQ  copies  supplied  to  the  office 
of  the  Minister  of  Agriculture,  can- 
not deprive  them  of  their  character 
of  being  the  book  of  the  author  who 
is  desirous  of  securing  his  copyright. 
The  entry  in  the  copies  supplied  to 
the  Minister  of  Agriculture  shows 
that  the  work  la  printed  and  ready 
for  publication,  but  the  point  sought 
to  be  established  Is,  that  it  proves 
that  the  work  was  published  before 
the  copyright  was '  secured,  and  so 
that  the  copyright  was  lost.  This 
may  perhaps  be  said  to  be  an  in- 
genious, but  it  seems  to  be  rather 
a  very  fallacious  argument"). 

[c]  Votlca  oa  tmportod  coplMb— 
Section  33  of  the  Copyright  Act  (Rev. 
St.  [1886]  c  62)  does  not  Impose  the 
peniLlty  mentioned  therein  on  the 
owner  of  a  Canadian  copyright  in 
respect  to  a  musical  composition  who 
has  the  work  printed  abroad  and  in- 
serts notlflcatlon  of  the  existence  of 
such  copyright  on  copies  published 
In  Canada.  Lancefleld  v.  Anglo- 
Canadian  Music  Pub.  Assoc.  26  Ont. 
457,  468  (where  the  court  said:  "The 
main  difficulty  arises  in  dealing  with 
this  penalty  clause.  It  is  directed 
against  one  who  has  not'  lawfully  ac- 
quired the  copyright  of  the  work — 
but  the  defendant  is  not  in  that  posi- 
tion— he  has  Canadian  copyright  in 
the  compositions.  Then  it  provides 
a  penalty  in  case  one  not  so  quallfled. 
Impresses  on  Imported  copies,  words 
purporting  to  assert  the  existence  of 
Canadian  copyright — rather  implying 
that  if  so  quallfled  by  the  possession 


of  copyright  he  may  impress  upon 
imported  copies  the  fact  of  such 
copyright  being  in  existence.  To  give 
effect  to  the  contention  of  the  plain- 
tiff one  would  need  to  have  some 
such  enactment  as  this:  'Svery  per- 
son who  has  lawfully  acquired  the 
copyright,  etc,  who  imports  into 
Canada  printed  copies  of  the  work 
and  impresjses  thereon  words  pur- 
porting to  express  the  existence 
of  Canadian  copyright  in  relation 
thereto  shall  incur  a  penalty  of, 
etc' "). 

as.  Act  1908  (7  &  8  Edw.  VII  c  17 
11);  Henderson  Directories,  Ltd.  v. 
TregiUus  Thompson  Co.,  Ltd.,  16 
DomLR  209. 

39.  Henderson  Directories,  -  Ltd.  v. 
Treglllus  Thompson  Co.,  Ltd.,  16 
DomLR  209. 

30.  Rev.  St.   (1906)  c  70  {  14   (2). 

31.  Rev.  St.  (1906)  c  70  I  16. 
39.     Rev.. St.  (1906)  c  70  I  41. 

33.  See  supra  (  85. 

34.  See  Infra  {  243. 

36.     See  infra  if  236-239. 

[a]  Th*  ooloiual  ooagrsas  (1)  in 
recommending  copyright  legislation' 
to  the  several  states  suggested  a 
division  of  the  term  into  an  original 
and  a  renewal  or  extended  term. 
Resolution  of  May  2,  1783;  Copyright 
Office  Bui.  No.  3  p  11;  4  Journals  of 
the  American  Congress  p  219; 
8  Journals  of  the  United  States  In 
Congress  Assembled  p  256.  (2)  All 
of  the  states,  except  Virginia,  which 
enacted  copyright  legislation  adopted 
the  suggestion.  See  state  statutes 
enumerated  supra  %  10. 

[b]  Bsoond  term  dependent  on 
flrst.— "They  claim  under  a  renewal 
of  the  term,  but  this  necessarily  in- 
volves the  validity  of  the  right  under 
the  flrst  as  well  as  the  second  term. 
In  the  language  of  the  statute,  the 
'same  exclusive  right'  is  continued 
the  second  term  that  existed  the 
first."  Wheaton  v.  Peters,  8  Pet.  (U. 
S.)   691,  663,  8  L.  ed.   1055.  j^ 

36.  See  supra  H  73,  75.  1\l, 

37.  Socledad  de  Autores  Espanoles 
V.  Marling,  4  Porto  Rico  Fed.  288. 
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cop3rright  was  fixed  at  fourteen  years,**  and  this 
remained  the  law  until  the  act  of  1831  whieh  fixed 
the  length  of  the  first  or  original  term  at  twenty- 
eight  years,  at  which  it  has  remained  under  all 
subseouent  statutes,  including  the  revision  of 
1909.  Under  former  statutes  copyright  ran  from 
the  date  of  the  recording  of  the  title,^"  although 
subsequent  deposit  of  copies,  etc,  was  necessi^ry  to 
perfect  the  right/'  Under  the  present  law,  the 
term  of  copyright  runs  from  the  date  of  first 
publication. 

[$  237]  S.  Benewal  or  Extension  of  Teim — 
&.  Length  of  Extension.  Until  the  act  of  1909 
the  statutes  have  provided  for  a  renewal  or  ex- 
tended term  rf  fourteen  years,**  and  this  was  the 
renewal  term  ijecomibended  by  the  colonial  con- 
gress to '.the  thirteen  original  states,**  and  adopted 
by  such  of  them  as  enacted  copyright  legislation, 
except  only  Virginia.**  By  the  act  of  1909  it  is 
provided  that  copyrights  secured  under  the  act 
may  be  renewed  and  extended  for  the  further  term 
of  twenty-eight  years,**  and  that  copyrights  sub- 
sisting under  the  former  law  when  the  act  of  1909 
went  into  effect,  that  is,  July  1,  1909,  may  be  like- 
wise extended  for  a  further  period  such  that  the 
entire  term  shall  be  equal  to  that  secured  by  the 
act  of  1909,  including  the  renewal,  that  is  to  say, 
fifty-six  years,*'  provided  in  either  case  applica- 
tion therefor  is  duly  made  by  a  person  entitled 
thereto.** 

[f  238]  b.  Proceedings  to  Qbtain  Benewal  or 
Extension;  Time  of.  Undei>  the  present  law,  copy- 
rights are  renewed  or  extended  by  merely  filing  and 
roistering  in  the  copyright  office  an  application 
therefor  within  one  year  prior  to  the  expiration  of 


the  original  or  existing  term.**  Under  the  prior 
law,  renewal  of  copyright  was  obtained  by  record- 
ing the  title  of  the  work  or  the  description  of  the 
article  a  second  time  and  complying  with  all  other 
reflations  in  regard  to  original  copyrights  within 
six  months  before  the  expiration  of  the  first  term.'* 
And  within  two  months  from  the  date  of  such  re- 
newal a  copy  of  the  record  thereof  was  required  to 
be  published  in  one  or  more  newspapers  printed  in 
the  United  Stfites  for  the  space  of  four  weeks." 
Compliance  with  the  statutory  requirements  is  es- 
sential to  the  renewal  or  extension  of  the  copy- 
right." In  default  of  registration  within  the  re- 
quired time  the  copyright  terminates  at  the  end  of 
the  first  period  of  twenty-eight  years."  R«newal 
or  extension  of  copyright  does  not  depend  on  the 
action  of  the  raster  of  copyrights;  if  the  condi- 
tions of  the  statute  are  accomplished  by  the  appli- 
cant on  his  part,  protection  is  acquired  for  the  ex- 
tended term,  although  the  register  of  eopyrights 
may  erroneously  refuse  to  make  registration.^ 

[f  239]  c.  Persons  Entitled  to  fsnewaL  Only, 
those  persons  on  whom  the  statute  confers  the  right 
to  the  renewed  or  extended  term  are  entitled  to,  or 
can  obtain,  it.**  If  there  is  no  such  person  in  ex- 
istence when  the  right  of  renewal  accrues,  the 
copyright  lapses  with  the  expiration  of  the  original 
term.  Right  and  title  to  the  renewal  does  not 
follow  from  proprietorship  of  the  original  term.'' 
Although  always  referred  to  in  the  statute  as  a 
continuance,  renMral,  or  extension,  it  is  in  sub- 
stance a  new  and  indep>endent  grant  of  copyright 
to  the  designated  persons.**  Under  the  original 
Copyright  Act  of  1790,  the  right  of  renewal  was 
given  to  the  author  or  authors,  and  to  his  or  their 


38.  Act  May  31.  1790  (1  St.  at  L. 
124  0  16  {  1):  Act  April  29.  1802  (2 
St.  at  L.  171  c  36  I  2). 

[a]      Tbe     ooloiual 


oonfTMS,     In 
lit    Jegls- 


recommendInK  copyright  leKlalation 
to  the  several  states,  recommended 
that  the  original  term  be  fixed  at  not 
less  than  fourteen  years  (Resolution 
of  May  2,  1788,  supra  |  235  note  35), 
and  all  of  the  states  adopted  the 
suggestion,  except  Virginia,  which 
fixed  the  term  at  twenty-one  years, 
without  any  right  of  renewal.  See 
Slate  statutes  enumerated  supra  {  70 
(printed  in  Copyright  Office  Bui.  No. 
3  p  11  et  seq). 

39.  Act  Febr.  3.  1831  (4  St.  at  L. 
436  c  16);  Act  July  8,  1870  (16  St.  at 
L.  198  c  230  f  87);  Rev.  St.  J  4963; 
Act  March  4,  1909  (36  St  at  L.  1076 
c  320  f  23). 

[a]  ExlstlBg  copjrxlglita  w«x«  mi- 
tendad  by  the  act  of  1831  for  the 
full  term  of  twenty-eight  years, 
with  the  right  of  further  renewal. 
Act  Febr.  3.  1831  (4  St.  at  L.  436 
C   16   {   16). 

40.  See  statutes  enumerated  supra 
note  39. 

"A  copyright,  from  the  time  of  re- 
cording the  title,  is  under  the  protec- 
tion of  the  law.  In  equity,  the 
authors  were  entitled  to  protection 
from  the  date  of  the  record  of  the 
title."  Black  v.  Henry  O.  Allen  Co., 
56  Fed.  784,  769  [foil  tulte  v.  Derby, 
20  F.  Cas.  No.  11,465,  6  McLean  328]. 

41.  See  supra  H  205-208. 

49.  Act  March  4,  1909  (36  St.  at 
L.  1075  c  320  i  23). 

48.  Act  May  31.  1790  (1  St.  at  L. 
124  c  16  {  1);  Act  Febr.  3.  1831  (4 
St.  at  L.  436  c  16  I  2);  Act  July  8, 
1870  (16  St.  at  L.  198  c  230  {  88); 
Rev.  St.  I  4954:  Act  March  3,  1891 
(26  St.  at  L.  1106  c  566  f  2). 
•  44.  Resolution  of  May  2.  1783, 
Copyright  Office  Bui.  No.  3  p  11. 

46.  See  state  statutes  enumerated 
supra  i  70  (printed  In  Copyright 
-Office  Bui.  No.  3  p  11  et  seq). 


(al  Tlrfflnla  provided  an  original 
term  of  twenty-one  years  without 
any      renewal.      Act      October      1786 


(Copyright  Office  Bui.  No.  3  p  24), 
48.     Act  March  4,    1909    (35   St. 


at 


L.  1075  c  320  i  23). 

47.  Act  March  4,  1909  (36  St  at 
L.  1076  c  320  I  24). 

48.  See  Infra  fi  238.  239. 

49.  Act  March  4,  1909  (35  St  at  L. 
1075  c  320  il  23,  24);  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright 
Office  Bui.  No.    16)   rule  48. 

60.  Act  March  3.  1891  (26  St  at  U 
1106  c  666  I  2);  Rev.  St  |  4954;  Act 
July  8.  1870  (16  St  at  L..  198  c  230 
f  88);  Act  Febr.  S,  1831  (4  St  at  U 
436  c  16  fl  2,  3):  Act  May  31,  1790 
(1  St  at  L.  124  c  16  f|  1.  3). 

61.  Act  March  3,  1891  (26  St.  at  L. 
1106  c  665  I  2);  Rev.  St  i  4954;  Act 
July  1870  (16  St  at  L..  198  c  230 
f  88);  Act  Febr.  3,  1831  (4  St  at  U 
436  c  16  ii  2,  3);  Act  May  31.  1790 
(1    St  at  L.  124  c  16  H  1.  3). 

63.  Wheaton  v.  Peters,  8  Pet.  <U. 
S.)  691,  8  U  ed.  1066;  28  Op. 
Atty.-Gen.    (Fowler)    162. 

63.  Act  March  4,  1909  (35  St  at  L. 
1075  c  320  fi  23.  24). 

64.  White-Smith  Music  Pub.  Co. 
V.  Goff,  187  Fed.  247,  109  CCA  187 
[aff  180  Fed.  256]. 

66.  Stevenson  v.  Fox,  226  Fed. 
990;  White-Smith  Music  Pub.  Co.  v. 
<3oir,  187  Fed.  247,   109  CCA   187. 

[a]  B«aaoii  for  rule. — "The  privi- 
leges of  copyright  are  purely  stat- 
utory, and  when  one  seeks  a  renewal 
or  extension  of  a  copyright  his  right 
thereto  must  be  found  within  the 
Statute."  28  Op.  Atty.-Gen.  (Fowler) 
162. 

88.     See  supra  note  56. 

67.  White-Smith  Music  Pub.  Co. 
V.  Goff,  187  Fed.  247,  109  CCA  187 
[air  180  Fed.  266] ;  Plerpont  v.  Fowle, 
19  F.  Cas.  No.  11.162.  2  Woodb.  ft  M. 
23. 

"The  bill  does  not  allege  whether 


or  not  the  author  survived,  so  as  to 
have  a  right  of  renewal  under  the 
statute.  If  the  complainant  relies 
upon  rights  coming  to  him  through 
assignment  it  seems  essential  that 
the  bill  should  state  that  at  some 
time  a  vested  right  of  renewal  was 
In  the  assignor."  White-Smith  Music 
Pub.  Co.  v.  GofT,  180  Fed.  266,  258 
[aff  187  Fed.   247,    109   CCA   1871. 

58.  White-Smith  Music  Pub.  Co.  v. 
Goff,  187  Fed.  247,  249,  109  CCA  187 
[aff  180  Fed.  256];  Plerpont  v.  Fowle, 
19  F.  Cas.  No.  11,152,  2  Woodb.  &  M.  21. 

"While  the  words  'renewed  and  ex- 
tended,' In  their  proper  and  ordinary 
construction,  relate  to  a  continuing 
right,  yet  the  fact  that.  If  the  author 
is  not  living,  the  'widow,  widower  or 
children'  of  the  author  are  entitled  to 
the  additional  term  makes  the  pro- 
vision of  each  statute  in  reference 
thereto  strictly  personal,  and  not 
really  and  truly  a  renewal  or  exten- 
sion. Therefore  neither  statute  on 
its  face  provides  really  and  truly  an 
extension  to  the  author,  his  assigns, 
executors,  and  administrators,  but  a 
new  grant  to  the  author  or  others 
enumerated  as  we  have  said."  White- 
Smith  Music  Pub.  Co.  v.  Goff,  supra, 

[a]  AdmlniatrKtoza  ezolnAsOf— 
"The  right  of  renewal  secured  to  an 
author,  bath  under  section  23  and 
under  section  24,  is  conditional  upon 
his  survival.  Upon  his  decease  the 
right  of  renewal  does  not  follow  the 
author's  estate,  but  is  given  to  the 
widow,  widower,  or  children  of  the 
author,  or  If  they  be  not  living  then 
to  his  executors,  or  In  the  absence  of 
a  will  to  his  next  of  kin.  The  stat- 
ute is  peculiar,  in  that  It  does  not 
provide  that  in  case  of  the  decease 
of  the  author  the  renewal 'right  shall 
follow  the  ordinary  rules  of  law  in 
case  of  testacy  or  intestacy,  but 
designates  beneficiaries  who  take  the 
right  directly  from  the  statute.  It  la 
to  be  noticed  that  both  in  section  23 
and  section  24  the  author's  adminls- 
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executors,  administrators,  or  assigns/*  Under  this 
act  assignees  were  entitled  to  obtain  a  renewal  of 
the  copyright.""  By  the  act  of  1831  and  all  sub- 
sequent statutes  down  to  the  act  of  1909,  the  right 
of  renewal  is  given  to  the  author,  inventor,  or  de- 
signer, if  living,  or  to  his  widow  or  children  if  he 
is  dead,'^  at  the  time  when  the  right  of  renewal 
accrues.  The  deliberate  purpose  and  effect  of  this 
change  in  the  statute  was  to  prevent  the  author, 
inventor,  or  designer  from  barring  himself,  or  his 
widow  or  children,  from  claiming  the  renewal  term 
for  his  or  their  own  benefit  by  any  form  of  contract 
or  assignment  made  in  advance."'  This  policy  is 
continued  in  the  present  law,  but  with  certain  modi- 
ficatiqps."  Under  these  statutes  an  assignee  of  the 
copyright  was  not  entitled  to  renew  it,**  although 


it  seems  that  an  assignee  of  the  right  of  renewal, 
under  an  assignment  made  by  one  entitled  to  re- 
new after  the  right  of  renewal  had  accrued  to  him, 
could  take  out  the  renewal  in  his  own  name."''  The 
renewal  of  many  copyrights  have  been  recorded  in 
the  names  of  such  assignees.  For  the  purpose  of 
renewal  or  extension,  copyrights  secured  under  the 
present  law  are  divided  into -two  classes..  In  the 
case  of  any  posthumous  work  Or  of  any  periodical, 
cyclopedic,  or  other  composite  work  on  which  the 
cop3rright  was  originally  secured  by  the  proprietor 
thereof,  or  of  any  work  copyrighted  by  a  corporate 
body  (otherwise  than  as  assignee  or  licensee  of  the 
individual  author)  or  by  an  employer  for  whom 
such  work  is  made  for  hire,  the  proprietor  of  such 
work  is  entitled  to  the  renewal  or  extension  of  the 


trators  are  excluded."  Whlto-Smlth 
Music  Pub.  Co.  V.  Qoff,  180  Fed.  2B6. 
258    [aff  187  Fed.  247.   109  CCA  1871. 

B9.  Act  May  31.  1799  (1  St.  at  L,. 
124  c  IS  I  1). 

eo.  White-Smith  Music  Pub.  Co. 
V.  Goff,  187  Fad.  247.  109  CCA  187; 
Cowen  V.  Banks.  24  HowPr  (N.  T.) 
72  (where  the  whole  discussion  is 
as  to  the  Intent  of  the  parties  to  the 
assignment).  , 

61.  Act  Febr.  3,  1831  (4  St.  at  L. 
436  c  16  i  2);  Act  July  8,  1870  (16 
St.  at  L.  198  c  280  i  88);  Rev.  St. 
J  4954;  Act  March  3,  1891  (26  St.  at 
L.    1106   c  566    {    2). 

63.  White-Smith  Music  Pub.  C!o. 
v.  Goff.  187  Fed.  247,  109  CCA  187; 
Plerpont  v.  Powle,  19  F.  Cas.  No. 
11.152,   2  Woodb.  &  M.  23. 

[a]  Klffht  of  aathor  as  affalnst 
waijiioyia. — A  person  employed  to 
coinplete  a  book  for  a  certain  sum, 
who  Is  credited  as  author  on  the  title 
pa^e,  the  employer  giving  some  sug- 
e-estlons  as  to  the  character  and 
form  of  the  work,  and  taking  a  con- 
veyance of  the  copyright,  has  the 
sole  Interest  in  the  additional  terra 
allowed  to  authors.  Plerpont  v. 
Fowle.  19  F.  Cas.  No.  41,162,  2 
VToodb.  &  M.   23. 

63.  White-Smith  Music  Pub  Co. 
V.   Ooff,  187  Fed.   247.   109  CCA  187. 

JTa]  Poller  to  favor  aathors. — (1) 
"The  comments  of  the  committee 
upon  sections  23  and  24,  which  ac- 
companied the  bill  when  reported, 
show  conclusively  that  it  was  not  in- 
tended that  the  assigns  of  a  work 
should  have  the  right  of  renewal, 
except  as  specifically  provided  for 
therein.  Among  other  things,  the 
committee  said:  'It  was  urj^ed  be- 
fore the  committee  that  it  would  be 
better  to  have  a  single  term  without 
any  right  of  renewal,  and  a  term  of 
life  and  fifty  years  was  suggested. 
Tour  committee,  after  full  considera- 
tion, decided  that  it  was  distinctly 
to    the   advantage   of   the   author    to 

f (reserve  the  renewal  period.  It  not 
nfrequently  happens  that  the  author 
sells  his  copyright  outright  to  a 
publisher  for  a  comparatively  small 
sum.  If  the  work  proves  to  be  a 
great  success  and  lives  beyond  the 
term  of  twenty-eight  years,  your 
committee  felt  that  It  should  be  the 
exclusive  right  of  the  author  to 
take  the  renewal  term,  and  the  law 
should  be  framed  as  Is  the  existing 
law.  so  that  he  could  not  be  de- 
prived of  that  right.  .  .  .  Instead  of 
confining  the  right  of  renewal  to 
the  author.  If  still  living,  or  to  the 
widow  or  children  of  the  author.  If 
he  be  dead,  we  provide  that  the 
author  of  such  work,  if  still  living, 
mav  apply  for  the  renewal,  or  the 
widow,  widower,  or  children  of  the 
uutlior.  If  the  author  be  not  living, 
or  if  such  author,  widow,  widower, 
or  children  be  not  living,  then  the 
author's  executors,  or.  In  the  ab- 
sence of  a  will,  his  next  of  kin.  It 
-was  not  the  Intention  to  permit  the 
administrator  to  apply  for  the  re- 
newal, but  to  permit  the  author  who 
tl8  a  J.— «9] 


'had  no  wife  or  children  to  bequeath 
by  will  the  right  to  apoly  for  the 
renewal.  In  the  case  of  composite 
or  cyclopedic  works,  to  which  a  great 
many  authors  contribute  for  hire, 
and  upon  which  the  copyright  was 
originally  secured  by  the  in-oprletor 
of  the  work.  It  was  felt  that  the 
proprietor  of  such  work  should  have 
the  exclusive  right  to  apply  for  the 
renewal  term.  In  some  cases  the 
contributors  to  auc^  a  work  might 
number  hundreds  and  be  scattered 
over  the  world,  and  It  would  be  Im- 
possible for  the  proprietor  of  the 
work  to  secure  their  cooperatloiT  in 
applying  for  the  renewal.'  It  readily 
appears  how  the  right  of  renewal 
may  be  a  valuable  asset  to  an  author, 
though  he  may  have  previously  part- 
ed with  all  Interest  In  the  copy- 
righted work.  When  renewed,  like 
all  other  copyrights.  It  is  assignable. 
(Sec.  42  of  act;  Drone  on  Copy- 
rights, 333),  And  no  doubt  It  may 
bo  the  subject  of  a  valid  contract 
before  renewal,  which  would  carry 
the  equitable,  if  not  the  leiral,  title 
thereto  wtaan  renewed.  And,  there- 
fore, the  owner  of  the  work-  who, 
after  the  expiration  of  the  original 
term,  would  be  without  protection, 
would,  if  the  work  be  a  valuable 
one,  gladly  pay  a  reasonable  price 
for  the  extension.  At  any. rate,  the 
right  of  extension  was  clearly  given 
for  the  benefit  of  the  author,  and  the 
provision  should  not  be  construed 
ageinst  him,  unless  the  language  of 
the  statute  clearly  requires  such 
construotlon,  which  It  does  not."  28 
Op.  Atty.-Gen.  (Fowler)  162,  188, 
169.  (2)  "According  to  a  note  made 
by  Mr.  George  T.  Curtis  In  what  Is 
described  by  Judge  Clifford  as  his 
very  valuable  work  on  copyright,  at 
page  25  It  seems  to  have  been  the 
policy  of  nearly  all  the  civilized, 
world  to  secure  the  extension  of  a 
copyright  to  the  author  or  his 
family.  Including  England,  France, 
Holland,  Belgium,  and  Prussia. 
There  are  at  least  sentimental  rea- 
sons for  believing  that  Congress  may 
have  Intended  that  the  author,  who 
according  to  traditions  receives  but 
little  for  his  work,  and  afterwards 
sees  large  profits  made  out  of  It  by 

gubllshers,  should  later  In  life  be 
rought  Into  his  kingdom.  At  any 
rate,  such  seems  to  be  the  purpose 
of  the  legislation  In  the  countries 
referred  to  by  Mr.  Curtis,  and  such 
was  clearly  the  purpose  in  much 
of  the  earlier  legislation  In  the 
colonies.  It  Is  true  that.  In  the  line 
of  what  was  enacted  by  Congress  In 
1790.  the  Continental  Congress,  In 
May.  1783,  recommended  only  that 
the  various  colonies  should  renew 
the  copyright  term  first  given  to  the 
author  and  his  legal  successors  and 
assigns;  but  Connecticut  In  the  same 
year  provided,  as  did  the  statute  of 
Anne,  that  at  the  end  of  the  first 
term  the  right  of  publication  should 
return  to  the  author,  and  Maryland, 
Pennsylvania,  Georgia.  New  York, 
and    New    Jersey    did    the    same.      It 


can  hardly  be  conceived  that  such 
statutory  declarations  do  rot  Indi- 
cate a  deep-seated  policy  which  not 
even  the  author  oan  defeat.  If  what 
statutes  we  have  cited  left  any  ques- 
tion. It  would  seem  to  be  removed  by 
section  23  of  the  act  of  1909.  This 
defines  the  limited  class  of  proprie- 
tors who  may  secure  the  extended 
term,  namely,  where  there  Is  a  com- 
posite work  as  already  spoken  of, 
or  a  corporation,  or  an  employer  for 
whom  the  work  was  made  for  hire. 
To  strengthen  the  effect  of  this.  It 
appears  In  the  body  of  this  classifi- 
cation that  even  a  corporation,  when 
it  is  the  assignee  or  licensee  of  an 
individual,  is  excluded.  Of  course, 
section  23  does  not  directly  operate 
here,  but  It  intensifies  the  Interpre- 
tation which  we  have  given  to  sec- 
tion 24  and  other  like  statutory  pro- 
visions preceding  It."  White-Smith 
MuBlc  Pub.  Co.  V.  Goff,  X87  Fed.  2*7,, 
261,  109  CCA  187.  (3)  "While,  of 
course,  not  much  weight  as  to  the 
construction  of  a  statute  can  fairly 
be  given  to  the  report  of  a  com- 
mittee of  one  branch  of  Congress 
bringing  in  a  bill  which  is  after- 
wards enacted  into  the  statute  In. 
question,  yet,  where  we  have  such  an 
apparent  statutory  oollcy  as  we  have 
here,  in  the  light  of  the  explanations 
we  have  made,  such  a  report  clearly 
declaring  that  policy  must  attract 
decided  attention.  In  this  case  the 
present  statute  of  1909  was  accom- 
panied in  the  House  of  Representa- 
tives with  a  report.  No.  2.222.  Six- 
tieth Congress,  Second  Session,  which 
was  very  .  elaborate,  and  explained 
fully  the  provisions  of  the  bill  which 
accompanied  It.  It  explained  posi- 
tively sections  23  and  24  which  are 
in  issue  here,  and  whfch,  as  we 
have  shown,  practically  re-enact 
what  had  preceded  them,  beginning 
with  the  act  of  1831.  ...  As  to  the 
section  which  directly  touches  this 
case,  the  report  observed  as  fol- 
lows: 'Section  24  deals  with  the  ex- 
tension of  copyrights  subsisting 
when  this  act  goes  Into  effect,  and 
has  the  same  provision  regarding 
those  who  may  apply  for  the  ex- 
tension of  the  subsisting  term  to 
the  full  term,  including  renewal,  aa  is 
found    in    the    preceding    section    re- 

fardlng  renewals  generally."  "    Whlte- 
mlth    Music    Pub.    Co.    v.    Goff.    187 
Fed.    247.    252,    253,    109    CCA    187. 

64.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod 
on  other  grounds  176  Fed.  833.  100 
CCA  303]-  Plerpont  v.  Fowle.  19  F. 
Cas.  No.  11,152,  2  Woodb.  &  M.  23. 

65.  White-Smith  Music  Pub.  Co. 
V.  Goff,  187  Fed.  247,  109  CCA  187 
[aff  180  Fed.  256].  But  see  Pler- 
pont V.  Powle.  19  F.  Cas.  Nff.  11.162, 
2  Woodb.  &  M.  23,  42  (where,  speak- 
ing of  the  acts  of  -1790  and  1831. 
Woodbury,  C.  J.,  said:  "They  do 
not  even  embrace  in  terms,  express 
assignees  of  a  second  term,  made 
before  the  second  term  begins,  and 
the  last  act  does  not  name  asslgna(> 
at  all").  I*- 
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oopyright.",  In  the  case  of  any  other  work  copy- 
righted nnder  the  present  law,  including  a  eon- 
tnbution  by  an  individual  author  to  a  periodical 
or  to  a  cyclopedic  or  other  composite  work,  when 
such  contribution  has  been  separately  registered, 
the  author  of  such  work,  if  living,  or  the  widow, 
widower,  or  children  of  the  author,  if  the  author 
be  not  living,  or  if  such  author,  widow,  widower, 
or  children  be  not  living,  then  the  author's  execu- 
tors, or  in  the  absence  of  a  will,  his  next  of  kin  are 
entitled  in  the  order  named  to  the  renewal  or  ex- 
tension of  the  copjrright."  In  the  case  of  copy- 
rights secured  under  the  former  law  and  subsisting 
when  the  present  law  went  into  effect,  if  the  work 
is  a  composite  work  on  which  copyright  was  origi- 
nally secured  by  the  proprietor  thereof,  as  distin- 
guished from  the  author,  the  proprietor  is  entitled 


to  the  privilege  of  renewal  and  extension  granted 
by  the  present  law  to  such  works.**  In  all  other 
cases  the  right  of  renewal  of  such  subsisting  copy- 
rights is  in  the  author,  if  living,  or  in  the  author's 
widow,  widower,  children,  executors,  or  next  of 
kin  in  the  order  stated,  if  the  author  be  dead." 
These  designations  are  exclusive;  application  for 
the  renewal '  or  extension  of  copyright  cannot  be 
recorded  in  the  name  of  any  person  not  expressly 
mentioned  in  the  statute.^  Thus,  while  an  executor 
is  mentioned  as  entitled  to  a  renewal,  an  admin- 
istrator is  not,  and  therefore  an  administrator  can- 
not register  a  renewal."  So  an  assignee  is  not  en- 
titled to  a  renewal  of  a  copyright  secured  under  the 
present  law,"  although  as  proprietor  he  may  fenev 
a  copyright  subsisting  when  the  present  law  took 
effect,   and   which   was   originally   secured   by   the 


aa.  Act  March  4,  1>0»  (IS  St.  at 
L..  1076  c  320  I  23);  Rules  and 
RcRulatlons  for  Registration  of 
Claims  to  Copyrlgrlii  (Copyright 
Office  Bui.  No.   16)   rule   49. 

67.  Act  March  4.  1909  (SB  St.  at 
L.  1076  c  320  i  23);  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright 
Office  Bui.  No.   16)   rule  48. 

68.  Act  March  4,  1909  (36  St.  at 
1..  107B  c  320  I   24). 

69.  Act  March  4.  1909  (35  St.  at 
lu  1076  c  820  i  24);  White-Smith 
Music  Pub.  Co.  V.  Qoff,  187  Fed.  247, 
249,   109  CCA   187    latt  180  Fed.   2581. 

"It  is  therefore  at  least  clear  that, 
by  the  express  terms  of  the  statutes, 
whether  the  one  existing  vhen  this 
copyright  was  taken  out  or  the  one 
existing  when  the  extension  was  ap- 
plied for,  no  one  except  the  author 
or  The  members  of  his  family  or  his 
executors  could  ordinarily  apply  for 
the  extension:  and  this  independently 
of  any  question  for  whose  beneflt 
the  author  or  the  other  applicant 
might  hold  the  copyright  when  ac- 
qnfred."  White-Smith  Pub.  Co.  v. 
OctC  supra. 

Til.  white-Smith  Music  Pub.  Co. 
V.  Qoa.  187  Fed.  247,  109  CCA  187; 
28    Op.    Atty.-Gen.    (Fowler)    162. 

71.  White-Smith  Music  Pub.  Co: 
V.  Qoff.  180  Fed.  266  [afl  187  Fed. 
247.  109  CCA  H7];  28  <Jp.  Atty.-Qen. 
(Fowler)  1(2. 

70.  Op.  Atty.-Gen.   (Fowler)    182. 
lal    OoBStruotlom    «f    statirte    by 

•Moxaej^rHMnU-— "A  number  of  ap- 
plications have  been  made  for  re- 
newal or  extension  of  copyrights 
under  section  24  of  the  act  of  March 
4.  1909  (36  Stat.  1080).  said  applica- 
tions being  'divided  into  two  general 
classes,  to  wit:  (1)  Applications 
made  by  assignees  under  direct  as- 
signments of  the  renewal  or  ex- 
tension term  from  the  persons  named 
in  the  statute  as  entitled  to  renew- 
als or  extensions.  (2)  Applications 
made  by  assignees  who  purchased 
the  copyrighted  work,  either  when 
.  the  original  copyrights  were  secured 
or  subsequent  thereto,  and  who  also 
took  assignments  of  the  copyrights. 
And  you  ask  my  opinion  whether 
such  renewals  or  extensions  can  be 
granted  at  the  instance  of  the  as- 
signees. .  .  .  Each  of  these  sections 
[il  23,  24]  is  specific  In  its  terms. 
and  leaves  but  little  or  no  room  for 
construction.  In  the  first  it  Is  ex- 
pressly provided  that  the  assigns 
of  an  author' or  proprietor  shall  have 
a  copyright  for  the  work  upon  com- 
plying with  the  conditions  specified 
in  the  act.  rn  the  second  it  Is  pro- 
vided that  if  the  work  be  posthu- 
mous or.  composite  upon  which  the 
original  copyright  was  secured  by 
the  proprietor,  pr  If  copyrighted  by 
a  corporate  body  otherwise  than  as 
assignee  or  licensee  of  the  Individual, 
or  by  an  employer  for  whom  such 
work  Is  made  for  hire,  the  proprietor 
may  procure  the  renewal,  but  that 
In   all   other   cases   It   must   be   pro- 


cured by  the  author,  if  living,  or  if 
dead,  by  the  widow,  widower,  or 
children,  or  if  they  also  be  dead, 
by  the  author's  executors,  if  there 
be  a  will,  or  otherwise  by  his  next 
of  kin;  and  the  third  section  men- 
tioned, the  one  here  applicable,  re- 
quires the  extension  or  renewal  to 
be  procured  by  the  author,  if  living, 
or  if  dead,  by  the  i>ersons  and  In 
the  order  mentioned  in  the  preced- 
ing section,  except  as  to  composite 
works  which  were  originally  copy- 
righted by  the  proprietor.  In  which 
cas4  the  proprietor  may  secure  the 
extension.  The  very  f8.ct  that  each 
of  these  sections  enumerates  with 
such  particularity  the  persons  who 
may  exercise  the  privilege  of  secur- 
ing copyrights  and  having  them  re- 
newed and  the  order  in  which  the 
right  vests,  and  that  in  these  par- 
ticulars the  sections  materially  dif- 
fer from  each  other,  shows  that  the 
persons  enumerated  are  exclusive  of 
all  others  and  that  it  was  not  tHe 
purpose  of  Congress  to  confer  the 
right  upon  any  person- or  persons  not 
therein  specilfoally  mentioned.  This 
view  is  well  sustained  by  the  author- 
ities. The  act  of  February  3,  1831 
(4  Stat.  436)  gave  the  right  of  re- 
newal to  the  author,  if  living,  or  if 
dead,  to  his  widow,  child,  or  chil- 
dren. In  commenting  upon  this  pro- 
vision of  the  act  and  a  provision  of 
a  previous  act,  the  court,  in  Pler- 
pont  V.  Fowle,  19  F.  Cas.  No.  11,1E2,'2 
woodb.  &  M.  23,  said:  'Both  refer 
to  authors  alone,  and  not  their  as- 
signs, as  entitled.  They  do  not  even 
embrace  in  terms,  express  assignees 
of  a  second  term,  made  before  the 
second  term  begins,  and  the  last  act 
does  not  name  assigns  at  all.  So 
the  extension  allowed  under  the  act 
at  1831,  of  a  copyright  taken  out 
under  that  act,  looks  entirely  to  the 
author  and  his  family,  and  not  to 
assignees.'  By  the  act  of  July  8, 
1870,  section  88  (16  Stat.  212;  Rev. 
Stats.,  sec.  4964),  the  right  of  re- 
newal was  given  to  the  author,  or  his 
widow  or  children,  if  he  be  dead: 
and  with  reference  to  the  right  of 
renewal  under  this  statute,  in  Drone 
on  Copyrights,  page  2(1,  it  is  said: 
'Besides  granting  copyright  to  the 
author  or  owner  of  a  work,  and  the 
assignee  of  such  person,  for  twenty- 
eight  years,  the  existing  statute  of 
the  United  States  provides  that,  at 
the  end  of  that  term,  the  author.  In- 
ventor, or  designer,  if  living,  or  his 
widow  or  children  if  he  be  dead, 
may  secure  a  renewal  of  the  copy- 
right for  fourteen  years.  As  neither 
the  owner  of  a  work  nor  an  assignee 
Is  mentioned  In  this  section.  It  would 
seem  that  the  copyright  for  this 
additional  term  will  not  vest  ab 
initio  in  such  person.  But  elsewhere 
the  ground  is  taken,  that  when  the 
renewed  copyright  has  been  secured 
by  the  author,  or  his  widow  or 
children,  it  may  be  transferred  to 
an  assignee.'  ...  I  do  not  wish  to 
be  understood   as  approving  the  as- 


sumption here  expressed  Iby  Mr. 
Drone]  that  the  author,  or  in-  case 
of  his  death,  the  other  persons  men- 
tioned in  the  statute  as  being  en- 
titled to  the  right  of  renewal  may 
bar  themselves  of  that  right.  Such 
right  is  created  by  the  most  explicit 
terms  of  the  statute,  and  no  recog- 
nition is  there  given  of  a  previous 
assignment  of  the  copyright,  or  a 
conveyance  of  the  author's  right  In 
the  copyrighted .  work,  or  of  any 
kind  of  contract  that  he  may  hare 
made  with  reference  thereto.  Wben 
the  application  for  renewal  is  pre- 
sented to  the  register  of  copyrights, 
the  only  thing  left  for  his  con- 
sideration is  whether  the  applicant 
Is  one  of  the  persons  designated  In 
the  statute.  But  who  may  possess 
the  legal  or  equitable  right  in  the 
copyright  after  renewal  is  another 
question,  and  one  which  is  to  be  de- 
termined by  the  terms  of  such  con- 
tract as  the  author  or  other  person 
or  persons  entitled  to  the  renewal 
may  have  entered  into  before  or 
after  the  renewal  is  had.  Much  re- 
liance Is  placed  by  the  applicants  on 
the  case  of  Paige  v.  Banks.  18  F. 
Cas.  No.  10.671,  7  Blatcht.  152  [aif 
13  Wall.  608,  20  L.  ed.  709].  -The 
facts  in  that  case  were,  that  Paige, 
the  testator  of  the  plaintiffs,  had  on 
October  7,  1828,  entered  into  a  con- 
tract with  Oould  and  Banks,  where- 
by he  was  to  furnish  them  in  manu- 
script the  reports  of  his  court  for 
publication,  and  that  they  were  to 
have  the  copyright  of  said  reports, 
to  them  and  their  assigns  forever.' 
Under  the  act  of  1790  the  term  of 
copyright  was  fourteen  years,  with 
right  of  renewal  for  fourteen  yean 
additional,  the  assigns  of  an  author 
having  the  right  to  procure  both  the 
original  copyright  and  the  renewal; 
and  on  January  5,  ISSO.  reKlstratloa 
for  the  original  copyright  was  made 
In  the  names  of  Oould  and  Banks. 
On  February  3,  1831,  an  act  was 
passed  which  extended  all  copyrights 
then  existing  to  a  term  of  twenty- 
eight  years,  with  right  of  renewal 
for  fourteen  years  longer,  but  the 
renewal  privilege  was  restricted  to 
the  author,  or,  if  he  be  dead,  to  his 
widow,  or  child  or  children.  When 
the  original  term  expired  on  Janu- 
ary 6.  1868,  both  Oould  and  Banks 
and  Paige  went  through  the  usual 
forms  to  procure  a  renewal  of  th« 
copyright.  Paige  subsequently  died, 
and  thereafter  his  executor  filed 
a  bill  against  Oould  and  Banks 
to  enjoin  them  from  further  print- 
ing and  vending  the  work,  and 
for  an  account  of  the  profits 
after  January.  1868.  The  bill  was 
dismissed  by  both  the  court  below 
and  the  Supreme  Court.  The  de- 
cision turned  entirely  upon  the  con- 
Btruptlon  of  the  contract  between 
Paige  and  Oould  and  Banks,  the  solt 
question  considered  being  whether, 
under  the  contract,  Paige  had  parted 
with  the  entire  interest  in  the  work, 
this    question   being   thus   stated  by 
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proprietor  thereof  J'  It  has  also  been  said  that  the 
person  -who  controls  the  right  of  renewal,  whether 
widow,  widower,  or  the  author  himself,  may,  during 
the  year  prior  to  the  expiration  of  the  existing 
term,  assign  the  right  of  renewal  so  that  the  then 
proprietor  may  make  the  new  registration  and  take 
out  the  extension  in  his  own  name.^*  But  the  attor- 
ney-general'a  ofiBce  has  taken  a  different  view." 
Where   the   author's   entire   common-law  property 

the  Supreme  Court:  'Independent  of 
any  statutory  provision  the  right  ot 
an  author  In  and  to  his  unpublished 
manuscripts  la  full  and  complete.    It 


right  has  been  transferred  by  sale  or  gift  prior  to 
any  copyright,  and  the  transferee  takes  out  a  bopy- 
right,  he  cannot  be  deprived  of  his  right  to  con- 
tinue publication  after  expiration  of  the  first  statu- 
tory term  by  an  attempted  renewal  in  the  name  of 
the  author  or  other  person  designated  in  the  stat- 
ute, regardless  of  whether  such  transferee  is  en- 
titled to  raster  a  renewal  or  not."  It  is  quite 
possible  that,  while  an  author  cannot  by  any  lorm 


la  hla  property,  and  like  other  prop- 
erty is  aublect  to  his  disposal.  He 
may  assign  a  qualified  Interest  In 
It.  or  make  an  absolute  conveyance 
of  the  whole  Interest.  The  question 
to  be  solved  is.  Do  the  terms  of 
this  agreement  show  the  Intent  to 
part  with  the  whole  interest  in  the 
publication  of  this  book,  or  with  a 
partial  and  limited  interest?'  And, 
after  an  analysis  of  the  contract,  the 
court  held  that — ''As  between  the 
parties  to  the  agreement  the  abso- 
iut«  interest  was  conveyed  by  the 
stipulation  of  Paige,  that  he  would 
furnish  the  manuscript  for  publica- 
tion.' In  considering  the  clause  in 
the  contract  'and  the  said  Oould 
and  Banks  shall  have  the  copyright 
of  said  reports  to  them,  their  heirs, 
and  assigns  forever,'  the  court  said: 
'It  la  not  covenanted  that  the  pub- 
lishers should  take  out  the  copyright, 
nor  is  there  any  express  agreement 
for  an  assignment  to  them  by  F^lge, 
If  he  should  take  it  out.  undoubt- 
edly the  provision,  that  the  pub- 
Ushers  "should  have  the  copyright," 
would  authorise  them  to  apply  for 
It.  and  if  Paige  had  taken  it  out  in 
his  own  name  it  would  have  inured 
to  their  benefit.  But,  as  between 
Paige  and  the  publishers,  the  rights 
of  the  latter  could  not  be  estimated 
differently,  whether  they  had  or  had 
not  availed  themselves  of  the  pro- 
visions of  the  act.'  The  act  of  1790 
expressly  provided  that  the  assignees 
of  an  author  of  a  work  could  procure 
a  copyright  thereof,  and  hence  the 
statement  ot  the  court  that  the  stip- 
ulation In  the  contract  with  refer- 
ence to  the  copyright  authorized 
Oould  and  Banks  to  apply  for  It. 
Therefore,  the  point  of  the  decision 
was,  that  Paige  having  transferred 
his  entire  Interest  In  the  work  to 
Oould  and  Banks,  and  they  having 
thereby  acquired  a  perpetual  right  to 
publish  and  sell  the  same,  independ- 
ent of  the  question  of  copyright, 
tbey  could  not  be  enjoined  from  its 
publication  and  be  made  to  account 
for  the  copies  sold  after  the  ex- 
piration of  the  original  term.  The 
question  here  presented  was  not  con- 
sidered In  that  case,  and  the  case 
ia  given  attention  only  because  it 
is  cited  by  applicants  as  conclusive 
authority  In  theii;  favor.  ...  It  la  not 
intended  in  this  opinion  to  determine 
any  question  of  law  which  relates  to 
the  relative  rights  of  authors  and 
their  assigns,  and  such  rights  are 
mentioned  only  by  way  of  illustra- 
tion or  argument  The  matter  here 
for  determination  is  one  solely  for 
the  guidance  of  the  Register  of 
Copyrights  In  granting  renewals  of 
copyrights;  and,  for  the  reasons 
above  stated,  I  hold  that  be  should 
be  governed  by  the  language  of  the 
statute,  and  grant  a  renewal  to  no 
one  other  than  the  person  or  per- 
sons mentioned  therein.  The  appli- 
cants here  In  question  are  the  owners 
of  the  works  by  purchase,  and  as- 
signees of  the  original  copyrights, 
and  In  some  cases,  have  taken  as- 
signments of  the  renewal  terms. 
But  in  neither  case  does  the  statute 
authorize  the  extension  to  be  made 
in  the  name  of  the  assignee,  and  the 
applications  should,  therefore,  be 
disallowed."  28  Op.  Atty.-Oen. 
(Powler)  162-164,  189. 

73.     Act  March   4.    1909    (3S   St  at 
L..   107S  e  S20  i  24). 


74.  White-Smith  Music  Pub.  A^o. 
V.  Ooff.  187  Fed.  247.  109  CCA  187. 

"Indeed,  whether  the  position  of 
the  complainant  or  the  respondents 
be  correct  the  word  'proprietor' 
comes  in  legitimately  because,  in 
connection  with  the  renewal,  the  per- 
sons who  control  the  right  thereto, 
whether  widow,  widower,  or  the 
author  himself,  may,  during  the  year 
prior  to  the  expiration  of  the  exist- 
ing term  nominated  in  section  24, 
assign  the  right  to  renewal,  so  that 
the  then  proprietor  may  make  the 
new  registration  required,  and  take 
out  the  extension  in  his  own  name." 
White-Smith  Music  Pub.  Co.  v.  Ooff, 
supra. 

75.  See  supra  note  72. 

76.  Paige  V.  Banks,  18  WalL  (U. 
S.)  608,  20  li.  ed.  709  (a  leading  case 
much  misunderstood.  It  has  been 
cited  as  holding  that  the  proprietor 
was  entitled  to  a  renewal  under  the 
act  of  1831.     See  7  A&EEncL  (2d  ed) 

g565.  But  the  decision  did  not  go 
eyond  the  statement  made  above  In 
the  text.  Both  author-  and  assignee 
had  gone  through  the  forms  of  re- 
newing the  copyright  but  the  court 
did  not  determine  whether  or  not 
either  or  neither  was  valid.  Mr. 
Drone  (pp  830.  331)  expresses  the 
opinion  that  both  renewals  were 
void.  In  White-Smith  Music  Pub. 
Co.  V.  Goff,  187  Fed.  247.  109  CCA 
187  an  attempt  was  made  to  dis- 
tinguish and  explain  Paige  v.  Banks, 
13  Wall.  (U.  S.)  608,  20  L.  ed.  709, 
but  the  attempt  is  unconvincing); 
Cowen  v.  Banks,  24  HowPr  (N.  1.1 
72.  See  also  Pierpont  v.  Fowle,  19 
F.  Cas.  No.  11,152,  2  Woodb.  &  M. 
23.  46  (where,  after  holding  that  an 
assignment  or  copyright  ordinarily 
carries  only  the  first  term  and  does 
not  authorize  the  assignee  to  se- 
cure the  second  term,  the  court 
said:  "All  the  cases  which  seem  to 
militate  with  this,  are  where  the  con- 
tract of  sale  or  assignment  uses 
language,  looking  beyond  the  exist- 
ing copyright  such  as  referring  to 
all  the  interest  in  the  matter.  Car- 
nan  V.  Bowles.  2  Bro.  Ch.  80,  29 
Reprint  46;  1  Hawk.  P.  C.  477  (6th 
Duo.  Ed.).  Or  to  the  manuscript  or 
book  Itself,  as  to  which  there  may 
be  a  right  at  Common  Law.  Whea- 
ton  V.  Peters,  8  Pet.  (U.  S.)  591, 
8  L.  ed.  1056.  Or  using  some  other 
expression  more  oomprenensive  than 
the  word  'copyright,'  as  here,  and 
which  standing  alone  meant  natural- 
ly, as  the  facts  doubtless  were,  only 
the  copyright  then  taken  out  for 
only  one  term.  Brooke  v.  Clarke,  1 
B.  &  Aid.  396,  106  Reprint  146:  Run- 
dell  V.  Murray.  Jac.  311,  4  EngCh 
311,  37  Reprint  868.  Thus  in  the 
case  of  Nesmlth  v.  Calvert  18  F.  C. 
No.  10,123,  2  Robb.  Pat  Cas.  311,  1 
Woodb.  &  M.  34,  the  inventor  as- 
signed all  the  patent  right  he  had  or 
should  procure  and  mature  on  the 
subject  of  clearing  or  barring  wool; 
and  It  was  held,  that,  under  such 
particular  expressions,  a  patent  sub- 
sequently obtained  on  this  subject 
passed  to  the  assignee"). 

"Whether,  upon  the  expiration  of 
the  proprietors  original  term,  the 
work  becomes  free  to  the  public,  so 
that  the  proprietor  has  no  longer  an 
exclusive  right  under  the  statute, 
but  still  a  right  in  common  with  the 
public,  or  whether,  at  the  conclusion 
of  the  proprietor's  original  term,  a 
new  term  may  arise  which  is  incon- 
sistent with  the  further  right  of  a 
proprietor,  is  immaterial  to  a  deci- 
sion  upon   this   demurrer."     White- 


Smith  Music  Pub.  Co.  v.  •Goff,  180 
Fed.  2S6,  260  [aff  187  Fed.  247,  109 
CCA  187}. 

[a]  BaasoB  for  nOe^— "Ordinarily, 
when  an  author  sells  his  manuscript 
outright  for  a  fixed  sum,  it  would  be 
understood  that  the  purchaser  had  a 
right  t9  publish,  and  either  to  secure 
a  copyrigbt  or  not  as  he  saw  fit  By 
electing  not  to  secure  a  copyright 
and  by  publishing  without  notice  of 
copyright  he  would  deprive  the  au- 
thor of  no  property  right.  It  is 
dlSlcult  to  say  upon  what  principle 
the  exercise  of  his  rights  as  a  pro- 
prietor to  secure  copyright  for  him- 
self for  the  original  period  of  28 
years  should  give  to  the  author  or 
his  widow  or  children  the  right  to 
exclude  the  proprietor  after  the  28th 
year  from  the  right  to  publish  which 
he  acquired  by  the  purchase  of  the 
manuscript.  By  section  2  the  rights 
of  the  author  or  proprietor  of  an  un- 

fiubllshed  work  are  preserved.  If 
he  purchaser  of  an  unpublished 
work  has  the  right  of  publication, 
with  or  without  copyright.  It  is  diffi- 
cult to  see  upon  what  principle  that 
right  can  be  lessened  or  reduced  to  a 
limited  term  by  his  registration  of  a 
copyright  as  proprietor  for  his  own 
exclusive  benefit.  In  Paige  v.  Banks, 
13  Wall.  608.  20  L.  ed.  709,  it  was 
said:  'As  between  the  parties  to  the 
agreement  the  absolute  interest  waa 
conveyed  by  the  stipulation  of  Paige 
that  he  would  furnish  the  manu- 
script for  publication.  Paige  could 
no  longer  do  any  act  after  such  de- 
livery for  publication  inconsistent 
with  the  absolute  ownership  of  the 
publishers.'  .  .  .  The  author  of  an' 
unpublished  book  or  musical  com- 
position, by  virtue  of  his  proprietary 
right,  may  assign  his  property  ana 
confer  his  rights  upon  another.  If 
he  has  done  so,  then  a  statute, 
subsequently  passed,  which  should 
create  in  the  author,  the  assignor, 
or  in  any  third  person,  a  right  which 
would  destroy  the  previously  con- 
veyed right  of  publication,  would  be 
open  to  serious  doubts  of  consti- 
tutionality. The  copyright  statute 
is  concerned,  not  with  the  creation 
of  original  rights  of  publication, 
but  with  making  exclusive  rights 
originating  in  the  faimiliar  principles 
of  private  property."  White-Smith 
Music  Pub.  Co.  V.  Goff.  180  Fed.  256. 
268,  259  [aft  187  Fed.  247,  109  CCA 
187]. 

[b]  fMTwiiai.  xiajjiif  luidar  SasUak 
■tatato, — ^An  author  having  given  a 
work  to  a  publisher  who  by  the  sale 
of  it  reimbursed  his  expenses  and 
made  considerable  profit  cannot,  at 
the  end  of  the  first  fourteen  years, 
restrain  him  by  injunction  from  con- 
tinuing the  publication.  Rundell  v. 
Murray,  Jac.  311,  312,  316,  4  EngCh 
311,  37  Reprint  868  (where  the  argu- 
ment for  the  defense  sustained  oy 
the  court  was  as  follows:  "The  de- 
fendant does  not  claim  title  to  the 
copyright  of  this  work  by  any  legal 
assignment,  for  it  was  not  in  writing 
as  required  by  the  statute.  Power  v. 
Walker,  3  M.  &  S.  7,  105  Reprint  614, 
but  the  transaction  amounts  to  a 
license  to  publish  it  given  him  tM  a 
present  by  the  plaintiff:  in  her  letter 
she  terms  It  a  free  gift  and  in  her 
advertisement  disclaims  all  interest 
In  the  profits.  After  this  she  can 
have  no  right  in  equity  to  an  injunc- 
tion against  one,  whom  she  has  in- 
duced to  encounter  the  ri^  and  ex- 
pense of  publication.  It  is  true  thai 
in  the  event  he  has  been  reimbursed, 
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(Of  contract  authorize  his  assignee  to  obtain  the 
renewal,  yet  he  may  estop  himself  from  asserting 
it  against  his  assignee,"- or,  may  bind  himself  to 
hold  the  renewal  copyright  as  trustee  for  his  as- 
signee.''"  But  such  estoppel  or  trust  obligation 
would  be  personal  to  the  author  and  would  not 
bind  the  widow,  widower,  children,  etc.,  in  case 
of  the  author's  death  before  accrual  of  the  right 
to  renew,  because  they  do  not  take  under,  or  in 
privity  yith,  the  author,  but  by  virtue  of  an  inde- 
pendent statutory  grant.'*  There  is  nd  vested  right 
to  a  renewal  of  a  copyright  prior  to  the  time  when 
the  right  to  it  actually  accrues  under  the  statute.^ 

[$  §40]  B.  Under  English  Statnt«ft-^1.  Under 
Oopyiight  Act  of  1911.  Under  the  British  Copy- 
right Act  of  1911  the  tefm  for  which  copyright 
-subsists,  except  as  otherwise  expressly  provided  by 
the  act,  is  the  life  of  the  author  and  fifty  years 
after  his  death.*'  The  excepted  cases  in  which  a 
different  term  of  copyright  is  provided  are :  Photo- 
graphs; mechanical  instruments;  government  pub- 
lications; joint  works;  and  posthumous  works. 

Photographs.  The  term  copyright  for  photo- 
graphs is  "fifty  years  from  the  making  of  the 
original  negative  from  which  the  photograph  was 
directly  or  indirectly  derived."** 

Mechanical  mstmmmts.  Copyright  subsists  in 
records,  perforated  rolls,  and  other  contrivances  by 
means  of  which  sounds  may  be  mechanically  -re- 
produced for  the  term  of  fifty  years  from  the 
..making  of  the  original  plate  from  which  the  con- 
trivance was  directly  or  indirectly  dferived.** 
.  QoTenunent  publlcationB.  The  copyright  term 
for  any  work  preparecl  or  published  under  the 
direction  or  control  of  the  crown  or  any  govern- 
ment department  is  fifty  years  from  the  date  of 
first  publication." 

Joint  works.     In  the- ease  of  a  work  of  joint 

•  authorship,  copyright  subsists  during  the  life  of 

the  author  who  dies  first,  and  for  a  term  of  fifty 

years  after  his  death,  or  during  the  life  of  the 

but  the  court  will  not  scan  too  nicely 
the  precise  amount  of  profit.  Noth- 
ing passed  between  the  parties  from 
which  the  defendant  could  collect 
that  he  was  only  to  be  allowed  to 
publish  for  fourteen  years,  and  in 
the  absence  of  anything  to  limit  it, 
the  court  must  presume  that  the 
license  given  him  was  to  endure  as 
long  as  the  plaintiff's  right."  The 
Lord  Chancellor  said:  "I  conceive 
that  an  author  will  not  be  taken  to 
have  assigned  his  contingent  right 
In  case  of  his  surviving  the  fourteen 
years,  unless  the  assignment  Is  so 
expressed  as  to  purport  to  pass  It; 
but  I  have  been  at  a  loss  throughout 
the  argument  to  unBerstand  what 
difference  the  expiration  of  that  term 
can  make  In  this  case"). 

77.  Paige  v.  Banks,  IS  Wall.  (U. 
S.)  608,  20  U  ed.  709  (aff  18  F.  Cas. 
No.  10,671,  7  Blatchf.  162];  White- 
Smith  Music  Pub.  Co.  V.  Goff,  187 
Fed.  247.  109  CCA  187. 

78.  White-Smith  Music  Pub.  Co.  v. 
Goff,   187  Fed.   247,  109  CCA  187. 

-79.    See  supra  note  68. 

80.  White-Smith  Music  Pub.  Co.  v. 
Goff,  187  Fed.  247,' 109  CCA  187. 

"The  complainant  maintains  that 
the  result  In  the  Circuit  Court  was 
to  deprive  It  of  a  vested  right;  but, 
as  the  language  of  the  two  statutes 
which  we  have  cited  was  for  this 
purpose  essentially  the  same,  no  such 
question  can  arise.  Moreover,  as  is 
thoroughly  settled  by  the  Supreme 
Court,  all  rights  of  copyright  In  the 
United  States  are  purely  statutory, 
whatever  they  may  once  have  been 
In  England;  and  it  is  not  so  easy  to 
understand  how  there  can  be  a  vested 


author  who  dies  last,  whichever  period  is  the 
longer."  In  this  connection  "a  work  of  joint  au- 
thorship" means  a  work  produced  by  the  collabora- 
tion of  two  or  more  authors  in  which  the  contri- 
bution of  one  author  is  not  distinct  from  the  con- 
tribution of  the  other  author  or  authors." 

Posthnmons  works.  In  the  case  of  a  literary, 
dramatic,  or  musical  work,  or  an  engraving,  in 
which  copyright  subsists  at  the  death  of  the  author, 
or  in  the  case  of  a  work  of  joint  authorship,  at  or 
immediately  before  the  death  of  the  author  who 
dies  last,  but  which  has  not  been  published,  nor, 
in  the  case  of  a  dramatic  or  musical  work,  been 
performed  in  public,  nor,  in  the  case  of  a  lecture, 
been  delivered  in  public,  before  that  date,  copy- 
right subsists  until  the  publication,  or  pterform- 
ance^  or  delivery  in  pqblic,  whichever  may  first 
happen,  and  for  a  term  of  fifty  years  thereafter." 

[$  241]  2.  Under  Prior  Statutes.  Under  prior 
English  copyright  statutes  the"  duration  of  copy- 
right in  the  various  subjects  was  regulated  by 
the  different  statutes  granting  the  right,  and  dif- 
ferent terms  were  provided  for  the  different  kinds 
of  copyrights.  In  each  instance,  however,  copy- 
right conunenced  to  run  from  the  date  of  first 
publication.** 

[$  242]  0.  Under  Oanadian  Statutes.  The  pro- 
visions of  the  Canadian  statute  as  to  the  duration 
and  renewal  of  copyright  are  almost  identical  with 
those  in  force  in  the  United  States  immediately  prior 
to  the  act  of  1909.**  The  original  term  of  copy- 
right is  twenty-eight  years,  with  a  right  to  a  re- 
newal or  extension  for  a  further  term  of  fourteen 
years  on  again  recording  the  title  of  the  work  and 
complying  with  all  other  regulations  as  in  the  ease 
of  original  cop3rrights,  within  one  year  after  the 
expiration  of  the  first  term,  such  right  of  renewal 
being  vested  in  the  author,  if  living,  or  in  his  widow, 
child,  or  children,  in  the  order  named  if  the  author 
is  dead.'"  Within  two  months  from  the  date  of 
such  renewal,  notice  of  the  registration  thereof  is 


right  under  a  public  statute  which 
has  not  actually  accrued,  and  which 
lies  only  in  the  future.  This  proposi- 
tion, however,  we  can  pass  by." 
White-Smith  Music  Pub.  Co.  v.  Goff, 
187  Fed.  247,  248,   109 -CCA  187. 

81.     St.  1  &  2  Geo.  V  c  46  I  S. 

83.     St.  1  &  2  Geo.  V  c  46  {  21. 

83.  St.  1  &  2  Geo.  V  c  46  1  19  (1). 

84.  St.  1  &  2  Geo.  V  e  46  t  18. 

85.  St.  1  A  2  Geo.  V  c  46  I  16  (1). 

86.  St.  1  &  2  Geo.  V  c  46  I  16  (3). 
Joint     Bnthomhip     gvaarallT     see 

supra  il  27,   147. 

87.  St.  1  &  2  Geo.  V  c  46  |  17  (1). 

88.  Nottage  v.  Jackson,  11  Q.  B. 
D.  627  (artistic  copyright  and  Joint 
authors);  rhappell  v.  Boosey,  21  Ch. 
D.  232,  9  ERC  890. 

[a]  Books.. — Forty-two  vears  from 
Dubllcatlon,  and  if  the  author  is  then 
living  for  the  remainder  of  his  life 
and  seven  years  thereafter.  6  &  6 
Vict,  c  45  ;  3.  See  also  Marzials 
V.  Gibbons,  L..  R.  9  Ch.  518  (where 
J  4  of  the  statute  respecting  copy- 
rights subsisting  at  the  time  of 
its  passage  was  construed);  Brooke 
V.  Clarke,  1  B.  &  Aid.  396.  106  Re- 
print 146  (construing  54  Geo.  Ill  c 
156). 

[bl  Enfravtn^,  prlnta,  and  Utho- 
frmpns. — Twenty-eight  years  from 
first  publication.     7  Geo.  Ill  c  38  j  7. 

[c]  Dnunatlo  and  innsloal  oom- 
posltlona. — Forty-two  years,  or  the 
life  of  the  author  plus  seven  years, 
whichever  shall  be  the  longer  term. 
5  &  6  Vict,  c  45   !   20. 

[d]  BonlptarMi,  model*,  copiM.  or 
carts.. — Fourteen  years  from  tne  first 
putting  forth  or  publishing  the 
sculpture  in  question,  with  a  further 


term  of  fourteen  years  if  the  maker 
of  the  original  sculpture  shall  be  liv- 
ing at  the  end  of  the  first  fourteen 
years.    64  Geo.  Ill  c  66  f|  1,  6. 

[e)  ValnttaffSf  ArawlaisVv  nnA 
photognqflia.^— <l)The  natural  life  of 
the  author  and  seven  years  after  his 
death.  St.  25 ,&  26  Vict,  c  68  j  1.  TJ» 
It  has  been  said  that  the  copyrig-ht 
in  paintings,  drawings,  and  photo- 
graphs, commences  on  the  date  vrhen 
the  painting,  drawing,  or  photograph 
is  made.  Tuck  v.  Priester,  19  Q.  B. 
D.  629,  636;  Matter  of  Copyrlfrlit 
Acts.  L.  R.  4  Q.  B.  716.  (3)  But  the 
better  view  is  that,  as  in  the  case  of 
all  other  artistic  irorka,  the  statu- 
tory copyright  commences  only  on 
publication.  8  Halsbury  L.  Eng.  p 
191.  (4)  The  Importance  of  the  ques- 
tion lies  In  the  fact  that  it  is  deterr 
minatlve  of  whether  common-law  or 
statutory  remedies  must  be  availed 
of  in  cases  of  infringement.  Mansell 
V.  Valleir  Prlhtlng  Co.,  [1908]  2  Ch. 
441,  1  BRC  187,  15  AnnCas  183.  (S) 
"The  ease  of  Tuck  v.  Priester.  19  Q. 
B.  D.  629  is  a  direct  authority  to 
show  that  the  proprietor  of  a  work 
of  art  has  a  copyright  in  it  from  the 
time  of  its  publication,  but  cannot 
sue  for  or  recover  damages  for  in- 
fringement before  he  has  registered 
his  copyright  under  the  Act.  But 
directly  he  has  registered  he  can  sue 
to  restrain  and  recover  damages 
for  any  subsequent  Infringement." 
Barker  Motion  Photography  v.  Hul- 
ton.  28  T.  L.  R.  496,  497. 

89.  See  supra  {|  2S6-t39  (for 
statement  and  construction  of  United 
States  statutes). 

90.  Rev.  St.  (1906)  c  70  i{  4,  19. 


For  later  oasm,  dsvelopmanta  and  oluuiffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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required    to    be    published    once    in    the    Canada 
Gazette." 

[i  243]  D.  Effect  of  Expiration  of  Copyright.  On 
final  expiration  of  the  copyright  term  the  whole 
work  falls  into  the  public  domain  and  becomes  free 
to  the  unrestricted  use  of  all  persons,**  including 
the  right  to  use  the  name  or  title  of  the  work,*''  and 
the  name  or  nom  de  plume  of  the  author,**  subject 
of  course  to  the  rules  against  unfair  competition 
which  inhibit  the  passing  off  of  one  work  as  and 
for  the  work  of  another,'"  and  subject  to  the  right 
of  an  author  to  he  protected  against  a  false  ascrip- 


tion of  authorship." 

[$  244]  £.  Abandonment  or  Loss  of  Oopyrig&t.*^ 
It  has  been  said  that  the  proprietor  of  a  copyright 
may  abandon  it  and  may  dedicate  his  work  to  the 
public  before  the  time  when  the  copyright  wpuld 
expire.**  But  it  is  difficult  tc  say  what' facts  would 
constitute  such  dedication  and  abandonment.**  Cir* 
tainly  the  proprietor  of  a  copyright  does  not  lose 
his  right  of  exclusive  publication  because  the  book 
may  have  been  out  of  print  and  obsolete  and  -  of 
little  or  no  value  for  any  number  of  years.*  Of 
course  the  copyright  may  be  lost  and  the  work  dedi- 


91.     Rev.  St.   (1906)  c  70,  |  20. 

88.  Q.  &  C.  Merriun  v.  Syndicate 
Pub.  Co.,  207  Fed.  B16.  125  CCA  177 
lapp  dlsm  237  U.  S.  618,  36  SCt  708, 
69  L.  ed.  1148];  Atlas  Mfg.  Co.  v. 
Street,  204  Fed.  398,  122  CCA  668,  47 
L.RANS  1002  [app  dism  231  U.  S.  S48, 
34  SCt  73,  S8  Li.  ed.  262]:  Glaser  'v. 
.  St.  Elmo  Co.,  176  Fed.  2c6;  O.  &  C. 
Merriam  Co.  v.  OKilvle,  169  Fed.  638, 
88  CCA  S96.  16  LRANS  649.  14  Ann 
Cas  796  [certiorari  den  209  U.  S.  661 
mem,  28  SCt  7(1  mem,  62  L>.  ed.  922 
mem] :  Merriam  v.  Famous  Shoe,  etc., 
Co.,  47  Fed.  411;  O'Neill  v.  Qeneral 
Film  Co.,  171  App.  DJv.  864,  167  NTS 
1028  [mod  162  NYS  699]. 

93.  G.  &  C.  Merriam  Co.  v.  Saal- 
fleld  Pub.  Co.,  238  Fed.  1,  161  CCA 
77  [air  198  Fed.  869,  117  CCA  245] 
("Webster's  Dictionary");  Atlas  Mfg. 
Co.  V.  Street,  204  Fed.  398,  122  CCA 
668.  47'L.RANS  1002;  Olaser  v.  St. 
Elmo  Co.,  176  Fed.  278;  G.  &  C. 
Merrlman  Co.  v.  Ogilvle,  169  Fed. 
638.  88  CCA  596,  16  LRANS  549.  14 
AnnCas  796  [mod  149  Fed.  868 
(certiorari  den  209  U.  S.  651  mem, 
28  SCt  761  mem,  62  L.  ed.  922 
mem)]  ("Webster's  Dictionary");  Q. 
&  C.  Merriam  Co.  v.  Straus,  136 
Fed.  477  ("Webster's  Dictionary"); 
Merriam  v.  Texas  Slftlngs  Pub.  Co., 
49  Fed.  944  ("Webster's  Diction- 
ary" )•  Merriam  V.  Famous  Shoe,  etc., 
Co.,  47  Fed.  411  ('■Webster's  Diction- 
ary"); Black  V.  Ehrlch,  44  Fed.  793 
(£nicyelopsedla  Brltannlca);  Merriam 
V.  HoUoway  Pub.  Co.,  43  Fed.  450 
("Webster's   Dictionary"). 

[a]  Bnla  atetad  aad  applied. — "On 
the  expiration  of  the  copyright  of  a 
novel  any  person  may  use  the  plot 
for  a  play,  copy  or  publish  It,  or 
nnake  any  other  use  of  It  he  sees  fit. 
In  such  case,  where  one  writes  and 
copyrights  a  play  based  on  a  novel, 
and  bearing  the  same  title  as  the 
novel,  he  cannot  prevent  another 
from  giving  the  same  name  to  an' 
entirely  different  play  which  has 
been  constructed  from  that  novel. 
Glaser  v.  St.  Elmo  Co.,  175  Fed.  276. 
The  right  to  use  a  copyrighted  name 
upon  the  expiration  of  the  copyright 
becomes  public  property,  subject  to 
the  limitation  that  the  right  be  so 
exercised  as  not  to  deceive  members 
of  the  public  and  lead  them  to  be- 
lieve that  they  are  buyingr  the  par- 
ticular thing  which  was  proditced 
under  the  copyright.  G.  &  C. 
Merriam  Co.  v.  Ogilvle,  169  Fed.  638, 
88  CCA  596,  16  LRANS  649,  14  Ann 
Cas  796."  Atlas  Mfg.  Co.  v.  Street, 
204  Fed.  398,  403,  122  CCA  668,  47 
LRANS  1002. 

[b]  Vha  Man*  nda  appUea  to 
P«t«Bt«d  artlolM,  and  it  is  the  law 
that  on  the  expiration  of  a  patent 
anyone  may  make  and  sell  the  pre- 
viously patented  article  and  may  call 
It  by  the  name  by  which  it  had  be- 
come known  during  the  life  of  a 
patent.  Holzapfel's  Compositions  Co. 
V.  Ratjen's  American  Composition 
Co..  183  U.  S.  1,  12,  22  SCt  6,  46  L.  ed. 
49:  Singer  Mfg.  Co.  v.  June  Mfg.  Co., 
16S  U.  S.  169,  16  SCt  1002,  41  L.  ed. 
118;  Centaur  Co.  v.  Neathery.  91  Fed. 
891.  34  (TCA  118  [rev  on  other 
grounds  91  Fed.  1001  mem.  34  rCA 
684  mem];  Centaur  Co.  v.  Heins- 
furter,  84  Fed.  955,  28  <3CA  681; 
Linoleum  Mfg.  Co.  v.  Nairn.  7  C3i.  D. 
834.  See  also  Trade-Marks.  Trade- 
Names,  aijd  Unfair  Competition   [38 


Cyc  831]. 

•^  See  cases  supra  notes  92,  93. 
See  also  supra  S|  24,  42. 

95.  O.  &  C.  Slerrlam  Co.  v.  Saal- 
fleld  Pub.  Co..  £38  Fed.  1,  151  CCA  77, 
198  Fed.  369,  117  CCA  245;  O.  &  C. 
Merriam  Co.  y.  Syndicate  Pub.  Co., 
207  Fed.  515,  125  CCA  177  [app  dlsm 
237  U.  3.  618,  85  SCt  708,  69  L.  ed. 
1148];  Atlas  Mfg.  Co.  v.  Street,  204 
Fed.  898,  403,  122  CCA  668,  47 
LRANS  1002  (where  the  court  said: 
"The  right  to  use  a  copyrighted  name 
upon  the  expiration  of  a  copyright 
becomes  public  property,  subject 
to  the  limitation  tqat  the  right 
be  so  exercised  as  not  to  deceive, 
members  of  the  publld  and  lead 
them  to  believe  that  they  are 
buying  the  particular  thing  which 
was  produced  under  the  conv- 
right");  Glaser  v.  St.  Elmo  Co.,  175 
Fed.  276;  G.  &  C.  Merriam  Co.  v. 
Ogilvle.  159  Fed.  638,  88  CCA  596,  16 
LRANS  649,  14  AnnCafl  796  [cer- 
tiorari den  209  U.  S.  561  mem,  28  SCt 
761  mem,  62  L.  ed.  922  mem].  See 
Trade-Marks.  Trade-Names,  and  Un- 
fair Competition   [38  C^c  831]. 

[a]  Wliera  the  tltl*  has  acQiiiraa 
a  ■sooadarr  maanfiii'  (1)  indicating 
to  the  public  a  book  published  and 
sold  by  the  publisher  who  secured 
the  copyright,  a  person  who  uses  the 
title  after  the  copyright  has  expired 
must  accompany  his  publication  with 
such  'indications  of  the  source  of 
publication  as  will  inform  the  public 
that  the  book  is  published  by  himself 
and  not  by  the  original  publisher. 
G.  &  C.  Merriam  Co.  v.  Ogilvle,  169 
Fed.  638,  88  CCA  686,  16  LRANS 
649,  14  LRANS  796  [mod  149  Fed. 
868.  and  certiorari  den  209  U.  S.  551, 
28  SCt  761.  62  L.  ed.  922].  (2)  "The 
rule  is  well  settled  that,  on  the  ex- 
piration of  a  patent  for  an  article 
which  has  become  identified  by  some 
particular  name,  as  the  name  of  the 
Inventor,  although  It  is  open  to  the 
public  to  manufacture  the  patented 
article,  and  to  call  it  by  the  name  by 
which  it  is  commonly  known,  it  Is 
unfair  competition  to  do  so  unless 
the  person  making  the  article  affixes 
to  it  a  plain  notice  that  it  is  not 
made  by  the  owner  of  the  original 
patent,  but  by  some  one  else.  Singer 
Mfg.  Go.  V.  June  Mfg.  Ck).,  163  U.  S. 
169,  14  SCt  1002,  41  L.  ed.  118; 
Merriam  v.  Famous  Shoe,  etc.,  Co., 
47  Fed.  411.  The  same  rule  has  been 
applied  to  copyrights.  G.  &  C. 
Merriam  Co.  v.  Ogilvle.  169  Fed.  638, 
88  CCA  696,  16  LRANS  549,  14  Ann 
Cas  796.  But  In  this  case,  upon  all 
the  advertisements  and  notices  of 
their  play  put  out  by  the  defend- 
ants, they  publish  the  fact  that 
It  was  written  by  Nell  Twomey, 
and  I  think  that  the  proof  shows 
that,  if  the  principle  announced  in 
the  case  of  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.,  163  U.  S.  169.  16  SCt  1002, 
41  L.  ed.  118  is  applicable  to  the  case 
of  a  copyright,  the  rule  there  laid 
down  has  been  complied  with  by  the 
defendants."  Glaser  v.  St.  Elmo  Co.. 
175  Fed.  276,  279. 

96.  See  supra  |  42. 

97.  Abandonment  of  aonunon-Uiw 
rights  see  supra  !  57. 

98.  Millar  v.  Taylor.  4  Burr.  2303, 
98  Reprint  201;  Rundell  v.  Murray. 
Jac.  311.  4  EngCh  311.  37  Reprint 
868;  Piatt  v.  Button.  19  Ves.  Jr.  447. 
448,  34  Reprint  583  (where  Lord  Eldon 


■aid,  on  an  objection  that  plaintiffs 
muaicid  copyright  had  been  abanr 
doned:  ,  "The  plaintiff  has  per- 
mitted  several  people  to  i^blish 
these  dances,  some  of  them  for 
fifteen  years;  thus  vicoiiraglng 
others  to  do  so.  That,  It  is  true,  is 
not  a  Justification;  .but  unde/  thesti 
circumstances  a  Court  of  Equity  will 
not  Interfere  in  the  first  instance. 
If  as  Is  represented,  some  of  thent 
were  published  only  last  year,  and 
one  two  months  ago,  the  Bill  ought 
to  have  been  confined  to  those.  You 
may  bring  your  action'  and  then 
apply  for  an  Injunction").  Soe  also 
Abandonment  fi   12-14. 

99.  Millar  v.  Taylor,  4  Burr.  2303, 
2366,  98  Reprint  201. 

"How  18  it  to  be  known,  when  such 
a  sort  of  property  is  abandoned?  In 
all  abandonments,  two  circumstances 
are  necessary;  an  actual  relinquish- 
ing the  possession,  and  an  intention 
to  relinquish  It.  But  in  what  man- 
ner is  the  possession  of  the  InteW. 
lectual  Ideas  to  be  relinquished?  Or 
how  Is  the  Intention  of  relinquishing 
them  to  be  manifested?  Mere  mental 
ideas  admit  of  no  actual  or  visible 
possession;  and  consequently  ar6 
capable  df  no  signs  or  tokens  of 
abandonment."  Millar  v.  Tayloij 
supra. 

[a]  Svldmoa  of  abandonment. — 
"And  if  an  author  has  really  and 
openly  abandoned  them,  that  might 
be  found;  or  the  plaintiff  on  such 
proof,  would  fail  in  his  action.  And 
there  may  be  many  circumstances 
properly  Inqulrable  in  an  action  of 
this  sort;  viz.  'if  the  composition  be 
given  to  the  public,  made  common, 
abandoned;'  'if  published  without  a 
name;'  'if  not  claimed;'  If  allowed 
to  be  pirated,  without  objectloq' — AH 
this  is  evidence  to  the  Jury  of  the 
gift-  to  the  public;  and  not  at  all 
above  the  comprehension  of  a  oonM 
mon  juryman-  nor  so  ideal,  but  that 
full  'and  satisfactory  evidence  may  ba 
given  of  the  substantial  work  o^ 
composition,  and  of  its  original  oS 
derivative  ownership.  So,  an  author 
being  unknown,  or  long  since  d^dj 
no  assignment  of  the  property:  jion«i 
or  unknown  representatives;  the  edi- 
tion long  deserted,  &c.,  are  all  olty 
cumstances  that  may  be  brought  into 
proof."  Millar  v.  Taylor,  4  Burr^ 
2303,  2345,  98  Reprint  201.  See  almi 
generally   Abandonment  i|    16~18. 

xnemeatB  of  abandonmaat  .<see 
Abandonment  H  7-11. 

L     Weldon  v.  Dicks,  lO  Ch.  D.  247. 

"If  a  man's  work  is  so  successful 
as  this  was,  that  in  a  limited  time 
every  copy  printed  is  sold,  does  he, 
because  he  does  not  think  it  worth 
while  to  go  on  with  the  publicatioix, 
lose  his  righto?  It  is  something  like 
the  proprietor  ,of  a  theatre  who  baa 
had  a  certain  piece  performed  for  a 
great  number  of  times.  He  goes  on 
with  it  until  the  public  begin  to  drop 
off,  *  and  then  he  substitutes  s6me^ 
thing  elsa  Ther,e  had  been  two  edl*. 
tions  of  this  work,  one  in  .  three 
volumes  and  the  other  In  the  Parlour 
Library,  and  the  author  might  very 
well  have  said,  'I  do  not  thhik  it  will 
answer  my  purpose  to  republish  thia 
at  present;  it  Is  out  of  print,  but  In 
due  time  I  will  consider  whether  it 
Is  worth  my  while  to  republish  it.* 
When  does  a  man  lose  his  rights? 
I  aaked  that  question  of  the  learned 
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«ated  to  the  public  by  a  failnre  to  eomply  with  the 
statutory  requirements  for  securing  and  preserving 


copyright,  as  by  a  failure  to  inscribe  the  required 
notice;  there  have  been  many  such  cases.' 


IX.  TSA17SFEB8,  LIOENSES,  AlO)  OONTBACTS' 


[$  245]  A.  In  CtoneraL  The  transfer  of  copy- 
ri(^t  may  be  effected  either  by  operation  of  law  or 
1>y  voluntary  assignment.*  Contracts  for  the  sale 
of  copyrighted  articles  are  governed  by  the  ordinary 
rules  of  contracts  generally.' 

[4  246]  B.  Assignment  of  Oopyright* — 1.  In  Ooi- 
eraL  Copyrights  are  property  and  as  such  may  be 
assigned  by  the  owner/  by  express  provisions  bf 
the  copyright  statute;"  and  it  may  as  well  be  to  one 
not  entitled  himself  to  the  benefit  of  the  statutes  as 
it  one  within  their  purview,'  such  as  a  nonresident 
foreigner  who  is  a  eitisen  or  subject  of  a  foreign 
state  or  nation  with  which  reciprocal  copyright  rela- 
tions have  not  been  established.^"    Sueh  an  assign- 


liounael.  Does  he  lose  his  right  be- 
cause he  does  not  republish  In  one, 
two,  three,  or  ten  years?  When  does 
jt  cease?  I  have  not  got  a  satis- 
factory answer  to  that  question. 
.There  was  beyond  all  question  a 
right  in  the  proprietor  of  that  work, 
a  right  of  property  which  commenced 
In  l8S4,  and  ordinarily  would  last 
till  1896.  When  did  It  cease?  I  am 
uhable  to  come  to  the  conclusion  that 
there  Is  any  particular  period  at 
which  a  man  who  Is  entitled  to  a 
copyright  loses  his  right.  The 
copies  may  iiave  been  all  sold,  but  he 
may  exercise  the  right  he  has  of 
republishing  at  such  periods  as  he 
thinks  likely  to  answer  his  purpose 
and  when  he  would  And  purchctsers. 
Therefore  it  seems  to  me  there  was 
a  continuing  copyright  In  Mr.  Darton, 
who  was  the  proprietor  before  he 
assigned  to  Mr.  Weldon,  and  when 
Mr.  weldon  took  the  assignment  in 
1876  from  Mr.  Darton,  he  acquired  a 
good  title  to  the  copyright  in  this 
work,  and  had  a  right  to  exercise  his 
Judgment  as  to  when  and  how  he 
would  r^ubllsh  it  and  In  what 
form."  weldon  v.  Dicks,  10  Ch.  D. 
«47,    261. 

8.     See  «upra  {I  167-234. 

Vsllax*  io  pablub  see  supra  |  209. 

S.    OomiBOB-law  ilglits  see  supra 
II  S3-S9. 

.  «.    See  infra  {{  246-255.   . 
:    8.    See  Contracts  ante  p  214  et  seq; 
BtLlen  [se  Oyo  1]. 

(a!    AetUm  tot  ptiot  at  infMalrinr 

Socks. — A  purchaser  of  books  who 
as  not  been  disturbed  in  his  pos- 
«e8Slon  cannot  defeat  an  action  for 
the  purchase  price  on  the  ground 
that  the  books  Infringed  a  copyright 
owned  by  another.  Edward  Thomp- 
son Co.  T.  Pakulskl,  220  Mass.  96, 
107  NK  412. 
.  e.    Of  plate  or  ptotnra  apart  from 


the  copyright  see   supra   9  ~  67. 
T.     Stephens  v.  Cady,   14  How. 


(U. 


S.)  628,  14  Li.  ed.  S28;  Carter  v. 
Bailey.   64   Me.   458,    18    AmR   278. 

B.  Act  March  4,  1909  (85  U.  S.  St. 
at  L.  1076  c  820  I  42);  U.  8.  Rev.  St. 
I    4956. 

9.  See  cases  infra  note  10.  ■ 

10.  Black  v.  Henry  Q.   Allen  Co., 

a  Fed.  618,  9  LRA  483,  56  Fed.  764; 
rte  V.  Evans,  27  Fed.  861;  Boucl- 
OBult  v.  Pox,  8  P.  Cas.  No.  1,691,  5 
Blatchf.  87. 

11.  Carte  v.  Evans,  27  Ped.  861. 
la.    iPulte  V.  Derby,  20  P.  Cas.  No. 

11,466,  5  McLean  328;  Carter  v. 
Ballev,  64  Me.  458,  463,  18  AmR  273; 
Qpuld  V.  Banks,  8  Wend.  (N.  Y.)  .562, 
n  AraD  90;  Stevens  v.  Benning,  6 
De  O.  M.  A  G.  223,  56  EngCh  176. 
48   Reprint   1218. 

"The  assignment  Is  not  limited  to 
one,  but  may  be  to  more  than  one — 
nor  to  the  whole  Interest,  but  any 
owner  may  sell  and  assign  any 
aliquot  part  of  his  undivided  inter- 
est. When  the  aslgnment  is  made  to 
more  than  one,  the  ownership  is  not 


that  of  partners;  although  they  may 
enter  Into  any  contract  or  partner- 
ship Inter  sese,  or  between  them- 
selves and  publishers  of  thetr  workR. 
Gould  V.  Banks,  8  Wend.  <N.  Y.) 
562,  24  AmD  90;  Pulte  v.  Derby,  20 
F.  Cas.  No.  11,465,  6  McLean  828; 
Stevens  v.  Bennlng,  6  De  G.  M.  &  G. 
2Z3,  55  BngCh  175,  43  Reprint  .1218. 
In  the  absence  of  any  contract 
modifying  their  relations,  they  are 
simply    owners    in    common,    as    the 

Slaintlfl  has  alleged,  each  owning  a 
istlnct  but  undivided  part  which  or 
any  i>art  of  which  alon^  he  can  sell, 
as  in  the  case  of  i>ersonal  chattels." 
Carter  v.   Bailey,  supra. 

13.  Act  March  4,  1909  (86  U.  S. 
St.  L.  1075  c  320  {  41);  Bong  v.  Al- 
fred S.  Campbell  Art  Co.,  214  U.  S. 
236,  29  set  628,  53  L.  ed.  979,  16 
AnnCas  1126;  Stephens  v.  C^ady,  14 
How.  (U.  S.)  528,  14  L.  ed.  628; 
Cooper  V.  Stephens.  [1896]  1  Ch.  667. 

14.  Bong  V.  AliTred  S.  Oampbell 
Art  Co.,  214  U.  S.  286,  29  SCt  628.  53 
L.   ed.    979,   16  AnnCas  1126. 

[a]  Aasltriunant  voia  for  revnf- 
nanoy. — ^An  assignment  in  writing 
of  the  copyright  In  a  picture  which 
Is  quallfled  by  a  contemporaneous 
undertaking  not  to  reproduce  with- 
out the  consent  of  the  assignor  is 
not  a  valid  assignment  so  as  to  en- 
able the  assignee  to  sue  for  infringe- 
ment without  joining  the  assignor  as 
coplaintlff,  nor  is  the  assignment  in 
this  case  a  bonfl.  flde  transfer  of  the 
copyright.  Landeker  v.  Wolff,  52  Sol. 
J.    45. 

15.  Werckmelster  v.  American 
Llth.  Co.,  134  Fed.  321,  69  CCA  653, 
68  LRA  691  [rev  186  Fed.  244].  See 
also  supra  {  67. 

18.  Bobbs-MerrlU  Co.  v.  Straus, 
147  Fed.  15,  77  CCA  607.  15  LRAN8 
766  laff  139  Fed.  165,  and  aft  210  U. 
S.  839,  28  SCt  722,  62  U  ed.  1086]; 
Trade  Auxiliary  Co.  v.  Middles- 
borough,  etc.  Protection  Assoc  40 
Ch.  D.  426;  JefTerys  v.  Boosey,  4  H- 
L.  Cas.  815,  10  Reprint  681  (per  Lord 
St.  Leonards  speaking  of  the  statute 
of  Anne). 

"Both  Courtney  and  Sbeplierd 
stated  at  the  trial  that  the  under- 
standing was,  that  the  exclusive 
right  of  representing  Old  Joe  and 
Young  Joe  in  London  was  to  belong 
to  the  plaintiffs,  but  that  Courtney 
was  to  retain  his  right  for  the 
country.  If  the  transaction  amounted 
to  an  absolute  assignment,  it  may 
be  that  Courtney  could  not  make  that 
exception;  or,  it  may  be  that  his 
retaining  the  copyright,  or  the  right 
of  representation  in  the  country, 
renders  the  agreement  inoperative  as 
an  assignment.  The  point  did  not 
distinctly  arise  In  Jeffervs  v.  Boosey, 
4  H.  L.  Cas.  816,  10  Reprint  681; 
but  Lord  St.  Leonards  expressed  a 
very  strong  opinion  (and  many  of 
the  judges  concurred  with  him),  that 
there  could  be  no  such  thing  an  a 
partial  assignment  of  copyright.  'If.' 
says   that   noble   Lord,    "there   is   one 


ment  is  not  bad  as  an  attempted  evasion  of  the 
copyright  laws.^  Where  an  assignment  is  made  to 
more  than  one  they  hold  as  owners  in  common  and 
not  as  partners.'*  The  sale  or  conveyance,  by  gift 
or  otherwise,  of  the  material  object 'does  not  of 
itself  constitute  a  transfer  of  the  copyright."  An 
assignment  within  the  meaning  of  the  statute  is  a 
transfer  of  the  incorporeal  right  conferred  by  the 
statute.'*  The  copyright  and  the  subject  of  copy- 
right may  be  separately  sold  and  assigned.'^ 

[i  247]  2.  Partial  or  Umited  AssigmuentB.  It 
seems  that  a  copyright  is  an  indivisible  thing  and 
cannot  be  split  up  and  partially  assigned,'*  either 
as  to  time,"  place,'*  or  particular  rights  or  privi- 

thlng  which  I  should  be  inclined  to 
represent  to  your  Lordships  aa  being 
more  clear  than  any  other,  in  this 
case,  it  Is,  that  copyright  is  one 
and  indivisible.  I  am  not  speaking 
of  the  right  to  license:  but  copy- 
right is  one  and  indivisible,  or  is  a 


right  which  may  be  transferred,  bat 
which  cannot  be  divided.  Nothing 
could  be  more  absurd  or  Inconvenient 
than  that  this  alMtract  right  should 
be  divided,  as  if  It  wore  peal  prop- 
erty. Into  lots,  and  that  one  lot 
should  be  sold  to  one  man,  and  an- 
other lot  to  a  different  man.  It  i« 
Impossible  to  tell  what  the  incon- 
venience would  be.  You  might  have 
a  separate  transfer  of  the  right  of 

Sublicatlon  in  every  county  In  the 
Ingdom.'  If  that  be  a  correct  expo- 
sition of  the  law,  that  wlitch  was 
granted  to  Shepherd  and  Creswick 
ere  is  a  mere  license:  and.  If  so, 
you  have  the  wrong  plaintiff;  for.  a 
licensee  cannot  sue."  Per  Jervls,  C. 
J.,  in  Shepherd  v.  Conquest,  17  C.  B. 
427,  436,  84  KCL  437.  139  Reprint 
1140. 

[a]  PatMtts  mai  eopyilcltts  earn- 
tnurtsd. — "The  sUtute  permits  the 
patentee  to  subdivide  his  rights,  and 
the  common  law  protects  him  against 
any  Infringement  of  any  part  thereof. 
The  copyright  statute  provides  only 
for  the  assignment  of  the  right  as  a 
whole,  and.  In  terms,  protects  against 
Infringement  by  unlawful  publlca* 
tion."  Bobbs-Merrlll  C:o.  v.  Strjtos, 
147  Ped.  16.  24,  77  CCA  607,  16 
LRANS  766  [aff  139  Fed.  165,  and 
aff  210  U.  S.  339,  28  SCt  722,  52  L.ed. 
1086]. 

17.  Imperial  Book  Co.  v.  Black.  35 
Can.  8.  C.  488  Fdlsm  app  8  Ont.  L.  9 
(dism  app  6  Ont.  L.  184,  1  ComL 
417)];  Drone  Copyright  p  337  (where 
It  is  said  to  be  doubtful  whether  such 
an  assignment  can  be  regarded  as 
other  than  a  mere  license). 

1&  Davles  V.  Vorles,  141  Mo.  234, 
42  SW  707;  Trade  Auxiliary  Co.  v. 
Mlddleborough,  etc..  Protection  As- 
soc, 40  Ch.  D.  426;  Jefferys  v. 
Boosey,  4  H.  L.  Claa.  815,  10  Reprint 
681. 

"What  Mr.  Maidlow  relied  on  was 
an  opinion  expressed  by  Lord  St. 
Leonards  In  JefFerys  v.  Boosey.  4 
H.  L.  Caa  816.  10  Reprint  681.  What 
the  Lord  Chancellor  was  dealing  with 
there  was  an  entirely  dlfferont  mat- 
ter. In  that  case  there  was  an  at- 
tempt to  assign  a  copyright  so  far 
only  as  it  related  to  one  particular 
portion  of  the  Queen's  dominions  and 
not  to  the  rest,  and  what  Lord  St. 
Leonards  says  Is  that  that  cannot  be 
done.  The  only  copyright  there  was 
which  could  be  assigned  was  a  copy- 
right effectual  over  all  the  Queen's 
dominions,  and  not  simply  over  a 
limited  portion  of  them,  and  It  conld 
not  be  split  up  in  the  way  there  at- 
tempted. That  is  quite  different  from 
the  present  case."  Trade  Auxiliary 
Co.  v.  Mlddlesborough,  etc.  Protec- 
tion Assoc,  40  Ch.  D.  426,  484. 


For  later  cases,  davelopmsnts  and  ohaitg«s  in  the  law  see  cumulative  Annotations,  same  title,  i>age  and  note  number. 
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leges,  less  than  the  sum  of  all  the  rights  eompre- 
hended  in  the  copyright.'*  Certainly  the  statute  au- 
thorizing assignment  of  the  "eopyright"  contains 
no  recognition  of  such  partial  assignments."'  Of 
course  such  exclusive  rights  may  be  granted,  limited 
as  to  time,"  place,"  or  extent  of  privileges  which 
the  grantee  may  enjoy,'*  but  the  better  view  is  that 
such  limited  grants  operate  merely  as  licenses  and 
not  as  technical  assignments,  although  often  spoken 
of  as  assignments.^  An  undivided  interest  in  a  copy- 
right may  be  assigned,  whereupon  the  copyright  oe- 
comes  the  undivided  property  of  the  several  owners." 
International  copjnright.  Where  a  person  by  vir- 
tue of  international  eopyright  relations"  has  copy- 
rights on  the  same  subject  matter  in  two  or  more 
countries,  he  has  several  and  distinct  copyrights  in 
each  country,  governed  by  distinct  copyright  laws, 
and  he  may  assign  the  copyright  for  each  country 
separately;  but  this  is  not  a  case  of  splitting  a  copy- 

M.  Empire  Citr  AmuMment  Co. 
v.  ■Wilton,  1S4  Fed.  182;  Lucaa  ▼. 
Cooke,  IS  Ch.  D.  872.  See  also  supra 
$  151  (where  the  cases  cited  to  the 
effect  that  an  aaslsnee  of  only  lim- 
ited rights  Is  not  a  ••proprietor" 
present  a  close  analogy). 

[a]     AMlcnment  of  dnuaatiiatloa 


"It  seems   that   an   assignee 

of  •the  exclusive  right  to  dramatise' 
Is  a  mere  licensee,  and  so  cannot  sue 
in  his  own  name."  Empire  City 
Amusement  Co,  v.  Wilton,  Hi  Fed. 
1S2.  133. 

,  [b]  Tilmltea  •agcavlnc  rifbta. — 
"On  the  $th  of  November,  1870.  Mr. 
Balford  signed  the  following  memo- 
randum addressed  to  the  Plaintiff: 
'I  assign  to  you,  for  the  purpose  of 
producing  an  engraving  of  one  sixes, 
the  copyright  of  the  picture  painted 
by  Mr.  B.  U.  Eddls,  entitled  "Going 
to  Work,"  and  being  a  portrait  of  my 
daughter.'  .  .  .  It  is  material  to 
inquire  what  is  the  effect  of  that  in- 
strument. Before  he  signed  it  Mr. 
Halford  was  unquestionably  entitled 
to  produce  himself  and  to  permit  the 
production  of  copies  of  the  painting 
in  any  manner  and  of  any  else.  By 
this  instrument  he  assigned  the 
copyright  of  the  painting  for  the 
purpose  of  producing  an  engravlnK 
of  one  size.  The  Plaintiff  says  that, 
notwithstanding  those  words  limit- 
ing the  effect  of  the  assignment,  It 
was  an  absolute  assignment  of  the 
whole  copyright  of  the  painting,  and 
that,  although  it  is  expressed  to  be 
granted   to   him   for   the  purpose   of 

g reducing  an  engraving  of  one  slse, 
e  is  entitled  to  produce  engravings 
of  any  size,  and  that  he  is  at  liberty 
to  copy  the  painting  In  any  other 
manner  than  by  engraving,  and,  fur- 
ther than  that,  he  really  claims  to  be 
entitled  to  restrain  even  Mr.  HaUord 
or  his  friends  from  copying  his  own 
painting  hanging  on  his  own  walL 
In  my  view,  that  is  certainly  not  the 
true  construction  of  the  document. 
I  consider  that  it  is  either  an  assign- 
ment by,  or  a  license  from,  Mr.  Hal- 
ford  for  the  purpose  of  enabling  Mr. 
Lucas  to  copy  the  painting  and  to 
publish  an  engraving  of  It  of  one 
size.     Of  that  engraving  when  com- 

Sleted,  and  of  the  copyright  of  It, 
[r.  Lucaa  was  and  Is  now  the  owner, 
and  that  Is  all  which  Is  assigned  to 
him.  If  I  did  not  come  to  that  con- 
clusion I  should  be  compelled  to  re- 
ject and  render  null  .the  plain  words 
of  the-asslgnment  Those  words  are 
clear,  and  I  must  give  full  effect  to 
them.  The     result    of   this 

instrument.  In  my  view  of  It,  was 
this,  that  after  the  preparation  of 
the  engraving  and  the  registration, 
Mr.  Lucas  t>ecame  the  owner  of  the 
copyright  of  the  print  or  engraving, 
and  Mr.  Halford  remained  the  owner 
of  the  copyright  of  the  painting. 
Each  of  them  was  at  liberty  at  his 
pleasure  to  copy  from  and  publish 
copies  of  that  which  he  possessed, 
and  neither  of-  them  could  restrain 


the  publication  by  the  other  of  a 
copy  of  that  which  was  in  his  pos- 
session and  was  his  property.  Mr. 
Lucas,  therefore,  ran  the  risk  of  Mr. 
Halford's  publishing  copies  of  the 
painting  which  was  in  his  posses- 
sion, If^he  thought  flt,  certainly  not 
a  very  gVeat  risk  considering  his 
position  in  society  and  the  character 
of  the  painting,  which  was  a  por- 
trait of  his  own  daughter."  Lucas  v. 
Cooke,  13  Ch.  D.   872.   876.   878. 

[c]  Aastcnmant  without  rl|rht  to 
auik«  eoplMb— An  assignment  for  the 
purpose  of  bringing  an  action,  with 
a  condition  that  the  assignee  will 
not  reproduce  the  work  without  the 
consent  of  the  assignor.  Is  not  a 
valid  assignment  so  as  to  entitle  the 
assignee  to  sue  without  joining  the 
assignor.  Landeker  v.  Wolff,  62  SoL 
J.  45, 

Bxtent  of  rights  cotafetrea  by 
coPTTlclit  see  Infra  i  264. 

flO.  New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  994;  Bobbs-Merrlll  Co. 
V.  Straus,  147  Fed.  IB,  77  CCA  607, 
IS  LRANS  766  [aff  210  U.  S.  339,  28 
set  722,  S2  L.  ed.  1086]. 

SI.  Roberts  v.  Myers,  20  F.  Cas. 
No,  11,906,  Brunn.  Col.  Cas.  698; 
Howltt  V.  Hall,  6  L.  T.  Rep,  N.  S. 
148  (where  the  copyright  was  as- 
signed for  four  years) ;  Black,  v.  Im- 
perial Book  Co.,  8  Ont.  L.  9  [dlsm 
app  S  Ont.  L.  184.  1  ComL  ill,  and 
app  dlsm  35  (Tan.  S.  C.  488]. 

aa.  Roberts  v.  Myers,  20  F.  CJas. 
No.  11,906,  Brunn.  Col.  Cas.  698: 
DavlB  V.  Vorles.  141  Mo.  234,  42  SW 
707. 

[a]  TanltoTial  performlnff  rlglitz. 
—A  grant  may  be  made  of  the  ex- 
clusive right  of  acting  and  repre- 
senting a  drama  In  a  specifled  terri- 
tory for  a  limited  period.  Roberts 
V.  Myers,  20  F.  Cas,  No.  11,906, 
Brunn.  CoIL  Cas.  698, 

93.  Photo-Drama  Motion  Picture 
Co.  V.  Social  Uplift  Film  Corp..  220 
Fed.  448,  137  CCA  42;  Lederer  v. 
Saake,    166    Fed,    810    [rev    on    other 

£  rounds  174  Fed.  13E.  98  CCA  671]; 
lUcas  V.  Cooke,  13  Ch.  D.  872  (ar- 
tistic work);  Tuck  v.  Cantop,  61  L. 
J.  Q.  B.  363  (artistic  work). 

[a]  maatntloa.  —  "Under  the 
copyright  laws  of  the  United  States 
any  citizen  or  resident  of  the  United 
States  who  Is  the  author  of  any 
dramatic  composition  .  .  .  may 
copyright  It,  and  he  then  has  given 
him  Vy  the  statute,  two  distinct  and 
separable  rights — one.  the  sole  right 
to  print  and  sell  copies  of  the  words 
and  music,  and  the  other,  the  sole 
right  to  publicly  perform  it,  and 
doubtless  he  coula  assign  to  one 
person  the  right  to  print,  and  re- 
serve, or  grant  to  a  different  person, 
the  right  to  publicly  perform  his 
composition."  Lederer  v.  Saake,  166 
Fed.  810,  814  [rev  on  other  grounds 
174  Fed.  1(5,  98  CX:!A  571.  and  quot 
Carte  v.  Ford.  16  Fed,   439,   442], 

24.  New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  994;  Photo-Drama  Mo- 


right  or  of  partial  assignments.*^ 

The  BnglikTi  statnt*  of  1911  expressly  authoriMsi 
both  general  and  limited  or  partial  assignments^ 
and  provides  that  the  assignee  as  respects  the  right- 
so  assigned,  and  the  assignor  as  respects  the  rights 
not  assigned,  shall  be  treated  as  the  owners  of  the 
eopyright  for  the  purposes  of  the  act."  This  stat- 
ute sets  at  rest  the  doubt  existing  under  former 
statutes  aa  to  whether  grants  of  rights  limited  as  to 
time,  place,  or  privileges  conferred  operated  as  as- 
signments or  only  as  licenses.*"  This  doubt  arose 
on  the  provision  of  the  Copyright  Act  of  1842  au- 
thorising the  proprietor  of  a  copyright  to  assign 
"his  Interest,  or  any  Portion  of  his  Interest  thero 
in.""  While  this  statute  does  not  necessarily 
authorize  more  than  the  assignment  of  an  undivided 
interest,*'  assignments  limited  as  to.  place,  at  least 
so  far  as  provincial  rights  or  rights  for  paii;ieular 
countries  were  concerned,"  and  assignments  of  par- 

tton  Picture  Co.  v.  Social  Uplift  Film 
Corp..  220  Fed.  448,  1ST  CCA  42;  Bm,: 
pire  City  Amusement  Co.  v,  wllton,- 
134  Fed.  132;  Keene  v.  Wheatley,  14 
F.  Cas.  No.  7,644:  Davis  v.  Vorle« 
141  Mo.  234,  42  iSW  707;  I.«ndoil 
Printing,  etc.  Alliance,  Ltd.  v.  Coz.- 
[1891]  3  Cb.  291;  Lucas  v.  Cooke,  U- 
Ch.  D,  872:  Jefferys  v.  Boosey,  4  H. 
L.  Cas,  816,  10  Reprint  681;  "ruck  v. 
C;anton,  61  L.  J.  Q.  B.  863:  Nlllson 
V.  Homlman,  26  T.  L.  R.  1^8;  Drone 
Copyright  p  336.  See  also  oasea 
supra  notes  16-19. 

"The  sole  question,  as  Indicated 
supra,  is  whether  plaintiff  Is  an  as- 
signee or  licensee.  When  (Soodman 
obtained  his  copyright  he  acquired- 
the  exclusive  rights  conferred  by 
section  1  of  the  act,  and  also  the 
right  to  assign  permitted  by  section 
42.  Under  the  act  but  one  assign- 
ment Is  necessary  for  absolute  pro- 
tection. Less  than  an  assignment  of 
the  entire  copyright  cannot  carry  the 
causes  of  action  (If  the  right  Is  in- 
vaded) which  the  act  acords  to  the 
owner  or  assignee."  New  Fiction 
Pub.  Co.  V.  Star  Co.,  220  Fed.  >t4, 
996. 


[a]    A>  ■KolvatTW  Itoem—  Is  not  a 

partial,  assignment.  London  Print*. 
Ing,  etc..  Alliance,  Ltd.  v.  Cox,  [18(1] 
3  Ch.  291. 

a&  Werckmelster  v.  Bprlncer 
LIth.  Co..  63  Fed.  808;  Black  v. 
Henry  O.  Allen  Co.,  66  Fad.  764,  '42 
Fed.  618,  9  LRA  433;  Carter  ▼. 
Bailey,  64  Me.  468.  18  AmR  273. 

ae.    See  Infra  Si  463-466. 

ar,  Pitts  V.  George,  [18961  2  Ch. 
866;  Taylor  v.  Neville,  47  L.  J,  Q.  9. 
264  (performing  rights  for  the  city 
of  London) ;  Tree  v.  Bowkett,  74  L.  T. 
Rep.  N.  S.  77;  Holt  v.  Woods,  17  W. 
S.  Wales  L.  R.  Ek].  36.  12  NSWWN 
97;  Coplnger  C^opyrlght  (eth  ed) 
p  127. 

SB.     St.  1  ft  2  Geo.  V  c  46  {  5  (2). 

SB.     St.  1  &  2  Geo.  V  c  46  f  5  (3). 

30.  Shepherd  v.  (Conquest,  IT  C.  Bs 
427,  84  FCL  427,  139  Reprint  1140. 
And  see  cases  supra  note  24,  See 
also  MacGllllVray  Copyright  p  80. 

[a]  Uattta  of  rlirnt  -nnOar  asw 
law..— "The  new  Act  clearly  nermlts 
the  copyright  to  be  so  divided,  the 
only  question  being  as  to  whether 
there  are  any  limits  to  the  permis- 
sibility. It  is  upon  the  whole  sub- 
mitted that  the  owner  of  an  Fngllsh 
copyright  could  not  make  an  assign- 
ment to  one  person  of  rights  In  Lan- 
cashire and  to  another  person  of 
rights  In  Middlesex,  but  that  he 
could  make  an  assignment  to  one 
person  of  rights  in  Australia  and  to 
another  [person]  of  rights  In  India." 
Coplnger  Copyright  (6th  ed)  p  126.  ' 

31.  St.  6  ft  6  Vict,  c  46  S  13, 

3S.     MacGllllvray   Copyright  p   80. 

38.  Pitts  v.  George,  [18961  2  C!h. 
868;  Tree  v.  Bowkett.  74  L.  T.  Rep. 
N.  S.  77;  Taylor  v.  Neville.  26  Wkly. 
Rep.  299;  Carte  v.  Dennis.  5  Terr,  L. 
30:  Eix  p,  DobBon,  12  New  Zeal.  L. 
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tieular  rights  snch  as  performing  rights,**  or  the 
right  to  dramatize  or  translate,**  and  assignments 
limited  as  to  time**  were  recognized  and  supported 
as  such.  By  express  provision  of  the  act  of  1911, 
no  interest  can  be  aaaiged  or  granted  by  the  author, 
otherwise  than  by  will,  which  will  be  valid  beyond 
the  expiration  of  twenty-five  years  from  the  death 
of  the  author.*^ 

[4  248]  3.  Assignment  Distinguished  from  License. 
An  assignment  is  a  conveyance  or  transfer  of  a 
proprietary  interest  or  title  to  the  property  as- 
signed,^ and  is  usually  defined  as  a  transfer  of  the 
cmtire  interest  and  title.**  -A  license  passes  no  in- 
terest or  title,  but  only  makes  an  act  lawful  which 
without  it  would  have  been  unlawful.^  A  license 
Creates  merely  a  contractual  relation  between  the 
parties.*^  The  transaction  is  a  license  where  the 
right  granted  is  of  such  a  limited  character  as  not 


to  be  the  legal  subject  matter  of  an  assignment." 
If  the  transaction  is  such  that  it  could  be  supported 
either  as  an  assignment  or  a  license,  the  intention 
of  the  parties  governs.**  Such  intention  is  to  be 
determined  by  a  construction  of  the  instrument,  if 
there  is  one,**  or,  if  there  is  no  instrument  to  be 
construed,  the  intention  will  be  inferred  from  the 
words  and  acts  of  the  parties.**  Any  circumstances 
indicating  a  reliance  on  the  personality  or  skill  of 
the  grantee  tends  strongly  to  stamp  the  transaction 
as  a  license.**  For  this  reason  an  agreement  merely 
for  the  publication  of  a  copyrighted  work  will  ordi- 
narily be  construed,  if  reasonable  to  do  so,  as  a 
license,  and  not  as  an  assignment  of  the  copyright.*' 
A  mere  license  to  publish  does  not  constitute  an  as- 
dignmei.t  of  the  copyright.** 

[$  249]  4.  Writing  and  Signing.    Under  both  the 


[a]  Colonial  rlffbta. — "It  is  co(n- 
mon  practice  to  assign  colonial  copy- 
.rlKhts."  8  Halsbury  L.  Kng.  p  Iffl 
note  (a). 

.  8^  Carte  v.  Dennis,  6  Terr.  L.  80; 
ISx  p.  Dobson,  12  New  Zeal.  L.  171. 

[a]  Bvla  api^ad. — (1)  The  pro- 
prietor in  Great  Britain  of  the  sole 
;^ht  of  representing  a  dramatic 
worK  can,  under  3  Wm.  IV  c  IS  and 
6  ft  6  Vict,  c  46,  assign  to  another 
that  rfsht  in  the  Australian  colonies, 
and  the  assignee  can  sue  in  his  own 
name  in  those  colonies  to  restrain 
the  infringement  of  the  right.  Holt 
y.  Woods.  17  N.  S.  Wales  L.  R.  Eq. 
S«,  12  NSWWN  97.  (2)  The  right  of 
excltisive  representation  of  a  dra- 
Inatlc  work  is  a  divisible  right,  and 
may  be  conferred  by  assignment  for 
tl:'Speclflc  locality  and  period.  Kx  p. 
Dobson,  .12  New  Zeal.  L.  171  (where 
the  court  said:  "Though  in  JefTerys 
v.  Boose^,  4  H.  L.  Cas.  815,  10  Re- 
print S81,  some  of  the  Law  Lords 
thought  copyright  properly  so  called, 
indivisible,  the  majority  were  of  a 
difFerent  opinion,  and  since  then  the 
-6  &  6  Vict.,  c.  4B.  sec.  13.  has  recoB- 
nlzed  the  divisibility  of  copyright. 
As  to  the  divisibility  of  the  exclu- 
sive right  of  representation — that  Is. 
by  conferring  the  right  for  a  specific 
toeallty  and  period — it  is  common  in 
practice,  andT  is  not  doubted  In  the 
text-books,  and  I  see  no  reason  to 
doubt  it  may  be  effected"). 

36.  Lucas  v.  Cooke,  18  Ch.  D.  872; 
lilaaGIIlivray  Copyright  p  80. 

36.  Davidson  v.  Bohn,  6  C.  B.  457, 
60  BCL  4B8,  136  Reprint  1327;  Howltt 
•v.  HaU.  6  L.  T.  Rep.  N.  S.  348:  Sweet 
V,  Cater.  11  Sim,  572,  34  GngCh  572, 
|9  Reprint  S94;  Coplnger  Copyright 
(5th  ed)  p  128. 

I  [fi]  IKr.  aiMailUvniy  dlasanta 
from  this  view,  saying:  "In  any 
View  .of  partial  assignment  I  do  not 
think  there  can  be  partial  assign- 
ment as  to  time.  Such  an  assign- 
ment would  create  an  estate  In  pos- 
•esslon  and  reversion  In  personal 
property,  and  there  is  no  reason  for 
Holding  that  copyright  is  any  excep- 
tion to  the  general  rule  that  such  an 
Interest  cannot  be  created  in  per- 
•onalty.  Equitable  estates,  limited 
SB  to  time,  can  no  doubt  be  created 
as  in  the  case  of  any  other  personal 
property.  What  purports  to  be  an 
assignment  limited  as  to  time  must 
as  a  rule  b»  treated  as  a  licence." 
HacOilllvray  Copvright  p  80. 

87.  St.  1  ft  2  Geo.  V  c  46  i  6  (2). 
,    38.     See  Assignments   {   1. 

89,  New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  994.  See  Assignments 
I  1. 

4a  Black  V.  Henry  O.  Allen  Co.. 
S6  Fed.  784;  Heap  v.  Hartley,  42  Ch. 
D.  461;  Muskett  v.  Hill,  5  Blng.  N. 
Cas.  694,  36  ECL  371,  132  Reprint 
12(7;  Reade  v.  Bentley,  3  Kay  ft  J. 
271,  69  Reprint  1110,  4  Kay  &  J.  666, 
70  Reprint  273;  Tuck  v.  Canton,  51 
!<■    J.    Q.    B.    868;    Drone    Copyright 


p  305. 

"The  essence  of  a  licence  proper 
is  that  it  is  merely  a  personal  re- 
latiofishlp  between  a  licensor  and  a 
licensee  whereby  the  latter  is  per- 
mitted to  infringe  the  former's  copy- 
right."   MacGlllivray  Copyright  p  82. 

"An  assignment  of  copyrlgnt  .  .  . 
is  in  fact  a  perpetual  license."  Per 
Pry.  J.,  In  Hole  v.  Bradbury,  12  Ch. 
D.  886,  894. 

[a]  A  Uoeoae  la  not  eanal  to  an 
•MdciuBaiit. — London  Printing,  etc., 
Alliance,  Ltd.  v.  Cox,  [1891]  3  Ch. 
291;  Reade  v.  Bentley,  t  Kay  ft  J. 
271,  69  Reprint  1110,  4  Kay  ft  J.  656, 
70  Reprint  273;  Stevens  v.  Bennlng, 
1  Kay  ft  J.  168,  69  Reprint  414. 

41.  New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  994,  996;  Coplnger  Copy- 
right  (5th  ed)   p  131. 

"Mr.  Bowker  In  'Copyright,  Its 
History  and  Its  Law'  (Edition  1912) 
at  page  49,  aptly  states  the  proposi- 
tion: 'In  respect  to  the  right  to  limit 
the  use  of  his  work  under  his  sale, 
gift,  loan,  grant,  lease,  etc.,  for  a 
special  purpose,  or  at  a  special  price, 
or  for  a  special  time,  or  in  a  special 
locality,  or  to  a  special  person,  these 
powers  of  limitation,  though  Implied 
In  the  grant  of  copyright,  are  de- 
pendent for  their  enforcement  rather 
upon  the  law  of  contracts  than  upon 
copyright  law.  There  can  be  no  such 
thing  as  a  copyright  for  a  special 
purpose,  or  for  a  special  locality,  or 
under  other  special  conditions,  for 
there  can  be  only  one  copyright,  and 
that  a  general  copyright.  In  any  one 
■work.  But  specific  contracts  can  be 
made,  enforceable  under  the  law  of 
contracts,  as  for  the  sale  of  a  copy- 
righted book  within  a  certain  terri- 
tory, provided  such  contracts  or  lim- 
itations are  not  contrary  to  other 
laws.  Although  record  of  assign- 
ment In  the  Copyright  Ofllce  Is  pro- 
vided for  by  the  law  only  for  the 
copyright  In  general,  the  separate 
estates,  as  a  right  to  publish  in  a 
periodical  and  the  right  to  publish 
as  a  book,  may  be  sold  and  assigned 
separately,  and  the  special  assign- 
ment recorded  in  the  Copyright  Of- 
fice, though  this  does  not  convey  a 
right  to  substitute  in  the  copyright 
notice  a  name  other  than  that  of  the 
recorded  proprietor  of  the  general 
copyright,  which  can  only  be  changed 
as  specifically  provided  in  the  law 
under  recorded  assignment  of  the  en- 
tire copyright."  "  New  Fiction  Pub. 
Co.  v.  Star  Co..  supra. 

48.    See  supra  {  247. 

43.  Stevens  v.  Bennlng,  1  Kay  ft 
J.  168.  69  Reprint  414  [aff  6  De  G. 
M.  ft  G.  223,  55  EngCh  175,  43  Re- 
print 1218]. 

44.  In  re  Jude's  Musical  Composi- 
tions.   [19071   1  Ch.   651. 

[a]  DnplleA  tntaat^— "In  the  con- 
tracC  however,  no  mention  is  made 
of  copyright,  which  is  a  right  so  well 
known  and  defined  that  I  should  ex- 
pect, if  it  was  Intended  to  part  with 


It,  the  intention  would  have  been 
clearly  expressed.  However,  such  an 
intention  may  be  inferred."  Steven.<i 
v.  Bennlng,  1  Kay  ft  J.  168,  69  Re- 
print 414  [aff  6  DeO.  M.  ft  G.  223,  55 
GngCh  175,  43  Reprint  12181. 

45.  See  Assignments  |  115  et  seq. 

46.  Cooper  v.  Stephens,  [1895]  1 
Ch.  567;  Hole  v.  Bradbury,  12  Ch.  D. 
886:  Ex  p.  Bastow.  14  C.  B.  631,  7$ 
ECrL  631,  189  Reprint  259-  Reade  t. 
Bentley.  6  Kay  &  J.  271.  69  Reprint 
1110,  4  Kay  ft  J.  656,  70  Reprint  273: 
Stevens  v.  Bennlng,  1  Kay  &  J.  16S. 
69  Reprint  414;  MacQilllvray  Copy- 
right p  81. 

47.  In  re  D.  H.  McBride,  132  Fed. 
285;  Willis  V.  TIbbals,  33  N.  Y.  Super. 
220;  In  re  Jude's  Musical  Conriposl- 
tions,  [1907]  1  Ch.  651;  Hoi*  v.  Brad- 
bury, 12  Ch.  D.  886  (provision  for 
royalties  or  share  in  profits  Instead 
of  lump  price  tends  to  show  license 
rather  than  assignment):  Warne  v. 
Routledge,  L.  R.  18  Eq.  497:  Stevens 
V.  Bennlng,  6  De  G.  M.  ft  G.  223,  55 
EngCh  176,  43  Reprint  1218;  Reade 
V.  Bentley,  3  Kay  ft  J.  271.  69  Re- 
print 1110,  4  Kay  ft  J.  656,  70  Re- 
print 273;  Sweet  v.  Cater,  11  Sim. 
672,  34  EngCh  572,  59  Reprint  994: 
Lucas  V.  Moncrleff,  21  T.  L.  R.  681: 
Black   V.    Imperial    Book  Co.,    8    Ont. 

ii.  9  [dlsm  app  5  Ont.  L.  184,  and 
pp  dfsm  36  Can.  S.  C.  488]. 
[a]  »iUa  avpUed.— "Then  it  Is 
argued  that  the  sole  power  of  print- 
ing, reprinting  and  publishing  la  in 
fact  ...  in  consideration  of  a  sum 
of  money  paid  to  him,  agrees  tliat 
certain  persons  shall  have  the  sole 
power  of  printing,  reprinting  and 
publishing  a  certain  work  for  all 
time,  that  would  be  parting  with  the 
copyright;  but  It  the  aKreement  Is 
that  the  publishers,  performing  cer- 
tain conditions  on  meir  part,  should. 
so  long  as  they  do  perform  such  con- 
ditions, have  the  right  of  printing 
and  publishing  the  book,  that  is  a 
very  different  agreement.  The  legiti- 
mate inference  from  this  contract  Is 
that,  BO  long  as  the  publishers  duly 
and  properly  perform  their  duty  with 
reference  to  all  that  they  have  en- 
gaged to  do.  Mr.  Forsyth  should  not 
be  at  liberty  to  defeat  the  benefit  of 
his  own  agreement  by  publishing  a 
new  edition  before  the  former  edi- 
tions are  sold  off.  As  the  Vice- 
CHiancellor  observed,  in  Sweet  t. 
Cater,  11  Sim.  572,  34  EngCh  572. 
69  Reprint  994  by  such  an  agree- 
ment, although  not  an  assignment  of 
the  copyright,  the  author  would  In- 
cur ot>ltgations,  and  therefore  could 
not  Interfere  with  the  Interest  ac- 
quired by  the  publishers  under  It." 
Stevens  v.  Bennlng,  1  Kay  ft  J.  163, 
174,  69  Reprint  414  [aff  i  De  O.  H. 
ft  G.  223,  56  EngCh  176,  43  Reprint 
1218]. 

48.  New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  994;  Cooper  v.  Stephens, 
[1896]  1  Ch.  667:  Warne  v.  Rout- 
ledge,    L.    R.    18    Eq.    497;    Reade   v. 


For  latmr  omm«,  dsrslopnuatts  and  ohaagvs  in  the  law  see  cumulative  Annotations,  same  title,  pag*  and  note  number. 
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English  and  American  statutes,  the  assignment  of 
a  copyright  is  required  to  be  in  writing  and  signed 
by  the  proprietor.  -  Formerly  in  England  the  copy- 
right in  books  could  abo  be  assigned  by  an  entry  of 
assig^nment  in  the  book  of  registry  at  Stationers' 
Hall.'"  Assignments  executed  in  a  foreign  country 
must  be  acknowledged  by  the  assignor  before  a  con- 
sular officer  or  secretary  of  legation  of  the  United 
States  authorized  by  law  to  administer  oaths  or  to 
perform  notarial  aots.'^  An  informal  writing  may 
be  a  sufficient  assignment.'* 

[i  250]  6.  Recording.  Assignments  of  copyrights 
are  required  to  be  recorded  in  the  copyright  office 
within  three  calendar  months  after  execution  in  the 
United  States,  or  within  six  calendar  months  after 
execution  without  the  limits  of  the  United  States, 
in  default  of  which  the  assignment  is  void  as  Eigainst 
any  subsequent  purchaser  or  mortgagee  for  a  valu- 
able consideration  without  notice,  whose  assignment 

Bentley,  S  Kay  &  J.  271,  69  Reprint 
1110.  4  Kay  &  J.  6B6,  70  Reprint 
273:  Marshall  v.  Bull.  8E  L.  T.  Rep. 
N.  S.  77  (per  Byrne,  J.):  Black  v. 
Imperial  Book  Co.,  8  Ont.  Li.  9  [dlam 
app  5  Ont.  Ii.  184,  and  app  disra  85 
C&n.  S.  C.   488]. 

49.  Stephens  v.  Cady,  14  How.  (U. 
S.)  S28,  14  U  ed.  528;  Gould  v. 
Banks,  8  Wend.  (N.  T.)  562,  24  AmD 
90  (under  act  of  1790);  EUiton  v. 
Lake.  20  Q.  B.  D.  878  (dramatic 
copyright);  Savory  v.  The  world  of 
Golf,  [1914]  2  dh.  'BOe;  Cooper  v 
Stephens,  [18951  1  Cni.  567;  Low  v. 
Routledge.  U  R.  1  Ch.  42;  Eaton  v. 
Lake.  20  Q.  B.  D.  178;  Hole  v.  Brad- 
bury, 12  Ch.  D.  886;  Leyland  v. 
Stewart,  4  Cb.  D.  419;  Clement!  v. 
Walker.  2,B.  &  C.  861,  9  BCL  37,1, 
107  Reprint  601;  Shepherd  v.  Con- 
quest. 17  C.  B.  427.  84  ECL  427,  139 
Reprint  1140;  Morton  v.  Copeland,  16 
C.  B.  517,  81  ECL  617,  139  Reprint 
861  (signing  by  agent  is  sufflclent); 
Leader  v.  Purday,  7  C.  B.  4,  62  ECL 
4,  187  Reprint  2;  Rundell  v.  Murray, 
Jac.  311,  4  EngCh  811,  87  Reprint 
868;  Morris  v.  Kelly,  1  Jac.  &  W. 
481,  37  Reprint  451;  Strahan  v.  Gra- 
ham, 17  L.  T.  Rep.  N.  S.  457  [app 
dlsm  16  L.  T.  Rep.  N.  S.  87];  Haalltt 
V.  Templeman,  13  L.  T.  Rep.  N.  S. 
693;  Power  v.  Walker,  3  M.  &  S.  7, 
105  Reprint  514;  Dennison  v.  Ash- 
down,  13  T.  L.  R.  226  (where  a  writ- 
ten assignment  was  inferred);  Rob- 
erts v.  Bignell,  3  T.  L.  R.  662  (dra- 
matic copyright).  And  see  Kyle  v. 
Jeffreys,  3  Macq.  611  (where  the 
question  at  Issue  was  as  to  the 
necessity  of  attestation  and  the  dicta 
of  the  Judges  of  the  lower  court 
[Jeffreys  v.  Kyle.  18  Dunlop  906]  to 
the  effect  that  a  writing  is  unneces- 
sary, under  5  &  6  Vict,  c  45,  con- 
sequently lacks  authority;  and  the 
actual  point  decided  was  that  a  re- 
ceipt In  writing  Xot  the  price  of  the 
copyright  operates  as  an  effectual 
assiKnment). 

"An  assignment,  therefore,  that 
would  vest  the  assignee  with  the 
property  of  the  copy-right,  according 
to  the  act  of  Congress,  must  be  in 
writing,  and  signed  in  the  presence 
of  two  witnesses."  Per  Nelson,  J.,  in 
Stephens  v.  Cady,  14  How.  (U.  S.) 
528.  531,  14  L.  ed.  628  (under  act  of 
1831). 

ra]  St*tatory  provlaloBik— (1)  The 
American  statute  merely  provides 
that  the  copyright  "may  be  assigned 
...  by  an  instrument  in  writing 
signed  by  the  proprietor  of  the  copy- 
right." Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1075  c  320  {  42).  (2)  The 
English  statute  provides:  "No  such 
assignment  or  grant  shall  be  valid 
unless  it  is  In  writing  signed  by  the 
owner  of  the  right  in  respect  of 
which  the  assignment  or  grant  is 
made,  or  by  his  duly  authorised 
agent."  1  &  2  Geo.  V  c  46  (  6  (2). 
(3)  Former  statutes.  See  U.  S.  Rev. 
St.  i  4955;  6  &  6  Vict,  c  45,  {  13;  17 
Geo.  Ill  c  57;  64  Geo.  Ill  c  166  {  4; 
26  &  26  Vict.  C  68  i  3. 


has  been  duly  recorded."  A^  against  all  other  per- 
sons, including  the  assienor,  the  assignment  is  valid, 
although  not  recorded.  Recording  is  not  neces- 
sary to  enable  one  to  sue  an  infringer.'^'  In  Eng- 
land, under  former  statutes,  assignments  of  per^ 
forming  rights  in  dramatic  and  musical  composi- 
tions werp  required  to  be  entered  'in  the  registry 
book  at  Stationers'  Hall.'*  In  the  case  of  books,  an 
assignee  could  not  sue  for  infringement  until  he 
had  registered  at  Stationers'  Hall."  The  assign- 
ment of  particular  rights  and  privileges  under  ^  the 
copyright  is  void,  unless  recorded,  as  against  a  sub- 
sequent assignee  without  notice,  whose  assigniuent 
has  been  duly  recorded.**  Such  "assignments," 
although  technically  "licenses,"  are  treated  as. asr 
signments  within  the  meaning  of  the  statute  recjuiir 
ing  assignments  to  be  recorded."  Licensees  undel* 
the  o\^ner  of  record  of  the  copyright  are  not  affected 
by  equities  of  which  they  have  no  notice,  either 


50.  St.  6  &  6  Vict,  o  46  f  13; 
Liverpool  General  Brokers'  Assoc, 
Ltd.  V.  Commercial  Press  Telegram 
Bureaux,  Ltd.,  [18971  2  Q.  B.  1;  Hole 
V.  Bradbury.  12  Ch.  D.  886;  Shepherd 
V.  Conquest.  17  C.  B.  427.  84  ECL 
427.  139  Reprint  1140;  Stevens  v. 
Wlldy,  19  L.  J.  Ch.  190. 

51.  Act  March  4.  1909  (86  U.  S.  St. 
at  L.   1075  c  320   i   43). 

58.-  Eaton  V.  Lake,  20  Q.  B.  D.  378; 
London  Printing,  etc..  Alliance,  Ltd. 
V.  Cox,  [1891]  8  Ch.  291;  Leyland  v. 
Stewart,  4  Ch.  D.  419;  Marsh  v.  Con- 
quest, 17  C.  B.  N.  S.  418,  112  ECL 
418,  144  Reprint  169:  Shepherd  v. 
Conquest,  17  C.  B.  427,  84  ECL  427, 
139  Reprint  1140;  Cumberland  v. 
Copeland,  1  H.  &  C.  194,  158  Reprint 
856;  Taylor  v.  Neville,  47  L.  J.  Q.  B. 
254:  Lacy  v.  Toole,  15  L.  T.  Rep. 
N.  S.  612;  Haslitt  v.  Templemore,  IS 
L.  T.  Rep.  N.  8.  693.  But  see  Ed- 
wardea  v.  XZIotton,  19  L.  T.  R.  34 
(where  the  words  "your  song,"  in  the 
handwriting  of  the  composer,  written 
on  a  copy  of  the  musical  composition, 
were  held  to  be  insufllclent). 

fa]  A.  raoslvt  for  the  pnrotaaae 
pnoa  may  be  sufficient  as  a  written 
assignment,  and  the  description  of 
the  subject  matter  m^y  be  aided  and 
applied  by  parol  evidence.  Savory  v. 
The  World  of  Golf,  [1914]  2  Ch.  666. 

53.  Brady  v.  Reliance  Motion  Pic- 
ture Corp.,  232  Fed.  269;  Brady  v. 
Reliance  Motion  Picture  Corp.,  229 
Fed.  187,  143  CCA  413;  Act  March  4, 
1909  (35  U.  S.  St.  at  L.  1075  c  320 
i  44). 

[a]  JTnA*t  the  XsTiMA  Statntaa 
the  provisions  as  to  recording  were 
the  same,  except  that  the  assign- 
ment was  required  to  be  recorded 
"within  sixty  days  after  its  execu- 
tion."    U.   S.  Rev.   St.   i   4956. 

fbl  Begrnlatlona  of  copyright  o&oa. 
— '"when  a  copyright  has  oeen  as- 
signed the  instrument  in  writing 
signed  by  the  proprietor  of  the  copy- 
right may  be  fVed  In  this  office  for 
record  within  six  calendar  months 
after  its  execution  yirlthout  the  limits 
of  the  United  States  or  three  calendar 
months  within  the  United  States. 
After  having  been  recorded  the  orig- 
inal assignment  will  be  returned  to 
the  sender  with  a  sealed  certificate  of 
record-  attached.  The  assignment 
will  be  returned  by  registered  mall, 
if  the  post-offlce  registration  fee  (10 
cents)  is  sent  for  that  purpose.  The 
fee  for  recording  and  certifying  an 
assignment  is  Jl  up  to  300  words; 
82  from  300  to  1,000  words;  and  an- 
other dollar  for  each  additional  thou- 
sand words  or  fraction  thereof  over 
300  words.  After  the  assignment 
has  been  duly  recorded,  the  assignee 
may  substitute  his  name  for  that  of 
the  assignor  In  the  copyright  notice 
on  the  work  assigned.  Such  substi-* 
tution  or  transfer  of  ownership  will' 
be  Indexed  in  this  office  upon  request, 
at  a  cost  of  10  cents  for  each  work 
assigned."  Rules  and  Regulations 
for  Registration  of  Claims  to  Copy- 
right (Copyright  Office  Bui.  No.  15) 


rules  43,  44.  ' 

[c]  VBdar  fonuer  law,— "A  for'' 
nial  transfer  of  the  copyright  by  th* 
supplementary  act  of  the  30th  of 
June,  1834,  Is  required  to  be  proved 
and  recorded  as  deeds  for  the  coh- 
veyance  of  land,  and  such  record 
operates  as  notice."  Little  v.  Hall,  if 
How.  (U.  S.)  165,  171,  15  L.  ed. 
828 

54.  New  Fiction  Pub.  Co;  v,  Sta* 
Co.,  220  Fed.  994;  Webb  v.  Powers; 
29  F.  Cas.  No.  17,328,  2  Woodb.  &  M. 
497. 

55.  New  Fiction  Pub.  Co.  v.  Star 
Co..   220  Fed.   994,   995. 

"If  the  transaction  described  con- 
stitutes an  assignment  of  the  copy- 
right. It  was  not  necessary  for  the 
purposes  of  this  cause  of  action  that 
the  assignment  should  be  recorded 
as  provided  In  section  44  of  the  act. 
That  section  protects  subsequent 
purchasers  or  mortganps  for  vaI6e, 
and  Is  akin  In  principlVto  the  flfinS 
or  recording  acts,  which  relate  tQ 
bills  of  sale  or  chattel  mortgages, 
As  against  Infringers,  afi  assign^ 
would  have  a  cause  of  action^  irre^ 
spcctlve  of  the  recording  nrovislomi 
of  the  act."  New  Fiction  Fob.  Co.  v. 
Star  Co.,  supra.  < 

56.  St.  5  &  6  Vict,  c  46  t  22. 

[a]  SscistMttoa  aot  mtotmutitjr  |» 
>— tgninsM  of  rlgbt  of  rspnaaitta* 
ttab — Lacy  V.  Rhys,  4  B.  ft  8.  873, 
116  ECL  873,  122  Reprint  687;  Marsfe 
V.  Conquest,  17  C.  B.  N.  S.  418;  111 
ECL  418,   144   Reprint  169.  i         > 

67.  Liverpool  General  Bi'okera! 
Assoc.,  Ltd.  v,  Commercial  PreJH 
Telegram  Bureaux,  Ltd.,  [1897]  2  Qi 
B.  1.     See  generally  supra  t  225.       .• 

68.  Photo-Drama  Motion  Plctuca 
Co.  V.  Social  Uplift  Film  Corp.,  220 
Fed.  448,  137  GCK  42  [aff  213  Fedl 
374]. 

[a]  An  nnreooidad  aastgammt  Of 
the  motloa  piotiiz*  rislits  <l):  in  tf 
copyrighted  novel  was  void  as  «galnat 
a  subsequent  assignee  without  noticai 
whose  assignment  was  duly  recordedi 
Photo-Drama  Motion  Picture  Co,  v> 
Social  Uplift  Film  Corp.,  220  Fed, 
448,  137  (SCA  42.  (2)  An  assignee  of 
motion  picture  rights  in  a'  copy' 
righted  novel  was  not  charged  with 
notice  of  prior-  assignmentv  by  the 
assignor's  statement  that  he  had  11^ 
censed  another  person  to  reproduce 
the  story  as  a  drama.  Photo-Drama 
Motion  Picture  Co.  v,  Sooiai  Uplift 
Film  Corp.,  220  Fed,  448,  137  CK3A 
42   [aff  213  Fed.  374], 

69.  Photo-Drama  Motion  Picture 
Co.  v.  Social  Uplift  Film  Corp.,  220 
Fed.  448,  137  CCA  42  [aff  213  Fed. 
374]. 

"It  is  really  not  necessary  to'eon> 
elder  whether  or  not  this  \n  a  li- 
cense or  an  assignment,  because  a 
license  falls  before  an  assignment 
taken  In  good  faith  anyway,- ;  It 
would  be  absurd  to  protect  a  sulH 
sequent  purchaser  against  a  prior  un- 
recorded assignee  and  leave  nlm  open 
to  prior  unrecorded  licenses  which 
should    defeat    him,"     Photo-Drama 
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aetnal  or  oonBtmotiTe.*"  In  Canada  the  statute  re- 
quires assignments  to  be  reeorded,*^  but  the  pro- 
visions apply  only  to  Canadian  copyrights  and  not 
to  assignments  of  foreign  copyrights.** 

[f  251]  6.  Agreement  to  Anign.  Although  a 
statutory  copyright  must  be  in  existence  before  it 
ean  be  assigned'  at  law,"^  an  agreement  may  be  made 
to  assign  at  a  future  time,**  in  which  case  an  equi- 
table title  may  vest  in  the  assignee,"  and  the  con- 
tract to  assign  may  be  specifically  enforced."*    But 


an  exeoutofy  contract  to  assign  a  copyright  is  insuffi- 
cient to  pass  the  legal  title,  nor  nill  it  invalidate 
a  subsequent  regfular  assignment  to  others,**  al- 
though a  subsequent  assignee  will  take  subject  to 
prior  equities  of  which  he  had  notice.*"  It  has  even 
been  held  that  a  contract  to  prepare  and  assign  the 
cop3rright  of  a  work  not  in  existence  gives  a  title 
superior  to  that  of  a  subsequent  bona  fide  assignee 
without  notice.'* 
Parol  agreement.     While  the   assignment   of  a 


Motion  Picture  Co.  v.  Social  Uplift 
Film  Corp..  21S  Fed.  S74,  377. 

[a]  BMaon  for  rnla— (1)  "As  to 
the  recording  section  44,  we  find  It 
difficult  to  appreciate  complainant's 
point.  If  a  book  can  be  copjrrifrhted, 
If  a  drama  giving  the  story  of  the 
book  can  be  copyrighted,  if  a  moving 
picture  showing  such  story  fictionally 
also  can  be  copyrighted,  then  each 
of  these  copyrights  can  be  separately 
4i8stgned,  and  must  be  recorded  to 
avail  of  the  constructive  notice  which 
the  section  contemplates.  We  fall  to 
eoe  how,  since  the  amendment,  a 
motion  picture  play,  for  which  by 
itself  a  copyright  may  be  taken,  can 
be  described  merely  as  'an  IncU 
dental  right'  under  a  copyright." 
Photo-Drama  Motion  Picture  Co.  v. 
Social  Uplift  Film  Corp..  220  Fed. 
448.  4S0,  137  CCA  42.  (2)  But  In  the 
above  case  the  court  seems  to  over- 
took the  fact  that  what  was  "as- 
signed" was  not  the  copyright  of  a 
dramatisation,  either  in  "old-style" 
or  moving  picture  form,  but  merely 
the  right  to  make  such  a  dramatisa- 
tion based  on  the  copyrighted  novel. 
Surely  this  Is  "an  incidental  right" 
merely,  and  surely  the  copyright  on 
the  novel  was  not  assigned.  It  was 
the  novel's  copyright  which  was  In- 
fringed, and  there  had  never  been 
any  assignment  of  that,  but  merely  a 
grant  of  licenses  under  It. 

ao>  Brad]^.  Reliance  Motion  Pic- 
ture Corp.,  ^2  Fed.  25»;  Brady  v. 
Reliance  Motion  Picture  Corp.,  229 
Fed.  137,  14S  CCA  418;  Photo-Drama 
Motion  Picture  Co.  v.  Social  Uplift 
Film  Corp.,  213  Fed.  374  (aff  S20 
Fed.  448,  137  CCA  42). 

(a1  Votloe  to  llcaas— b  ■  (1)  The 
purchaser  of  the  dramatic  rights  in 
a  copyrighted  publication  from  the 
publisher,  who  holds  the  record  title 
to  Uie  copyright,  is  not  bound  to  In- 
<nilre  as  to  the  latter's  contract  with 
the  author,  and  takes  title  free  from 
a  trust  under  which  the  copyright 
was  taken,  unless  he  had  either  ac- 
ttiai  knowledge  of  it  or  of  facts 
which  should  have  put  him  on  in- 
quiry. Brady  v.  Reliance  Motion  Pic- 
ture Corp.,  232  Fed.  269,  2S2  (where 
the  court  said:  "What  this  allega- 
tion amounts  to  is  that,  where  a 
publisher  copyrights  a  work  of  an 
author,  there  must  of  necessity  exist 
some  arrangement  between  them,  and 
that,  perchance,  the  author  may  have 
reserved  something  undisclosed 
which  the  person  dealing  with  the 
owner  of  the  copyright  should  have 
suspected,  although  an  examination 
Of  the  record 'title  provided  for  by 
law  shows  good  title.  This,  to  my 
mind,  would  place  a  duty  upon  a  per- 
son dealing  with  the  owner  of  a 
copyrighted  work  which  the  law 
never  contemplated,  and  which,  from 
the  standpoint  of  commercial  re- 
quirements, would  be  unjust  and 
seriously  hamper  legitimate  dealings. 
Of  course,  a  cautious  purchaser  may 
require  all  sorts  of  assurances  from 
the  owner  of  the  copyright,  and 
thus,  perhaps,  avoid  unexpected  liti- 
gation; but  I  am  unable  to  follow 
the  reasoning  which  requires  a  per- 
son dealing  with  the  owner  of  a  copy- 
right to  rely  on  anything  more  than 
the  statute  requires,  unless,  of 
course,  either  actual  notice  has  been 
given  or  some  facts  are  within  his 
Knowledge  from  which  he  Is  put  upon 
his  Inquiry").  (2)  Since  the  amend- 
ment of  the  copyright  statute  by  the 


act  of  Aug.  24,  1912  (37  U.  S.  St.  at 
Ii.  488)  under  which  a  copyright  on 
a  drama  proper  and  one  on  a  moving 
picture  play  may  be  separately  se- 
cured, tne  owner  of  the  dramatic 
and  motion  picture  rights  in  a  copjy- 
rlghted  book  may  sell  and  assign  the 
two  separately,  and  notice  to  the  pur- 
chaser of  the  motion  picture  rights 
alone  that  the  assignor  had  sold  the 
dramatic  rights  did  not  chacge  him 
with  notice  of  an  unrecorded  assign- 
ment covering  also  the  motion  pic- 
ture rights.  Photo-Drama  Motion 
Picture  Co.  v.  Social  Uplift  Film 
Corp.,  213  Fed.  374  [aff  220  Fed.  448, 
137  CXIA  42). 

ex.  Anglo-Canadian  Music  Pub- 
lisher's Assoc  V.  DupulSb  27  Que. 
Super.   48B,   5   Que.   Fr.   351. 

68.  Anglo-Canadian  Music  Pub- 
lisher's Assoc,  v.  Dupuls,  27  Que. 
Super.   486,   6  Que.   Pr.   361. 

"A  careful  reading  of  sections  16 
and  following,  on  assignments  and 
renewals,  has  convinced  me  that 
these  provisions  apply  to  the  as- 
signment of  Canadian  copyrights  and 
not  to  assignments  of  foreign  copy- 
rights In  musical  compositions,  such 
as  are  in  question  here.  There  have 
been  decisions  on  this  point  already, 
more  particularly  In  the  case  of  the 
Anglo-Canadian  Music  Pub.  Assoc,  v. 
Shaw,  2  CoinLi  612.  In  this  case 
Chancellor  Boyd  held  the  view  of  the 

SlalntltC  to  be  the  right  -one,  and  in 
ellverlng  Judgment  he  said:   'I  think 
that    reasonable    evidence    has    been 

S'ven  to  show  that  the  originators  of 
ese  dItCerent  pieces  of  composition 
have  assigned  to  Boosey  &  Co.  and 
the  other  English  proprietors,  and 
that  from  them  there  hav*  been 
proper  assignments  to  these  plaln- 
tifFs.  I  don't  feel  pressed  by  the 
objection  in  criticism  of  the  Act,  that 
in  the  one  section  it  does  not  refer 
to  assignees  but  simply  to  legal  rep- 
resentatives. The  Act  does  give  the 
right   to   the  author   to   assign.     It 

fives  the  right  to  the  authors  to  sell 
0  another  proprietor.  And  no  one 
would  conclude  unless  compelled, 
that  the  word  author  In  that  section 
was  limited  to  the  person  who  orig- 
inated the  composition,  and  did  not 
extend  to  the  purchaser  or  the  as- 
signee. I  ahall  hold  that  It  applies 
to  the  assignee  and  therefore  the 
plaintiffs  are  within  the  meaning  of 
the  statute  in  this  place.' "  Anglo- 
Canadian  Music  Publlsl^ers  Assoc,  v. 
Dupuls,  27  Que.  Super.  486,  487,  6 
Que.  Pr.  361. 

63.  Sweet  v.  Shaw,  1  Jur.  917;  Col- 
burn  V.  Duncombe,  9  Sim.  161,  16 
EngCh  161,  69  Reprint  318.  See  also 
generally  Assignments  I  16  et  seq. 

64.  Leader  v.  Purday,  7  C.  B.  4,  62 
ECL  4,  137  Reprint  2. 

65.  Order  of  St.  Benedict  v.  Steln- 
hauser,  234  U.  S.  640,  84  SCt  932,  58 
U  ed.   1612,   52   LRANS   469,   AnnCas 


1917A  463  trev  194  Fed.  289,  114 
CCA  249]:  Ward  v.  Long,  (1906]  2 
Ch.    660.    667;    Sims    v.    Marryat.    17 


Q.   B.   281,   79   ECL  281,    117    Reprint 
1287. 

"The  book  was  not  only  not  In  ex- 
istence, but  was  known  to  both  par- 
ties not  to  be  in  existence,  and  It 
was  known  to  both  parties  that  it 
could  not  be  In  existence  for  at  any 
rate  some  months.  Does  that  con- 
tract under  those  circumstances  con- 
stitute an  assignment  within  the 
Act?  In  the  first  place  there  are  no 
v/ords  of  assignment;  but  those  arn 


not  necessary.  An  agreement  to  as- 
sign, in  matters  of  this  kind,  is  quite 
as  good  as  a  direct  assignment  in 
words,  Is  enforceable  in  equity,  and, 
as  between  business  men.  Is  com- 
plete. I  do  not  think  that  sjay  diffl- 
culty  arises,  therefore,  from  the  fact 
that  there  are  no  words  purportlne 
to  be  an  operative  assignment.*' 
Ward  V.  Long,  supra. 

[a]  Oopyxlfbt  by  Buolbsr  ot 
aaoaastsxT'—  'The  equitable  owner- 
ship of  the  copyrights  obtained  by  a 
member  of  a  monastic  brotberliood. 
and  of  the  proceeds  of  his  literary 
labors,  vested  in  the  order  under  an 
agreement  in  the  constitution  that 
the  gains  and  acquisitions  ot  mem- 
bers shall  .belong  to  the  order,  and 
as  to  both  the  member  stood  In  the 
position  of  a  trustee.  Order  of  St. 
Benedict  v.  Steinhauser,  234  TJ.  S. 
640,  661,  34  SCt  982,  68  L.  ed.  1S13. 
62  LRANS  469,  Ann(>ul917A  463 
(rev  194  Fed.  289,  114  CCA  249] 
(where  it  is  said:  "It  is  not  un- 
likely that  the  copyrights  upon  his 
books  derived  their  commercial  value 
largely.  If  not  altogether,  from  his 
membership.  Ceiftainly,  the  equi- 
table ownership  of  these  copyrlehta, 
by  virtue  of  his  obligations,  vested 
In  the  complainant  and  the  nnoneys 
In  question  when  received  became  in 
equity    Its    property    and    were    sub- 

Ject  to  its  disposition.    As  to   both, 
I'ather  Wirth   stood  tn   the  position 
of  a  trustee"). 

66.  Thombleson  v.  Black.  1  Jar. 
198.  See  also  Searle  v.  Hill,  73  Iowa 
367,  36  NW  490,  6  AmSR  688  (where 
the  same  rule  was  applied  to  a  panrf 
agreement  to  assign  a  patent). 

67.  London  Printing,  etcC,  Alli- 
ance, Ltd.  v.  Cox,  [18911  3  Ch.  2>1: 
Levy  V.  Rutley,  L.  R  6  <i  P.  S23: 
Leader  v.  Purday,  7  C.  B.  4.  CX  BCL. 
4,  137  Reprint  2;  Colbum  v.  Dun- 
combe, 9  Sim.  161,  1*  BagCb.  151.  6$ 
Reprint  316. 

6&  Leader  v.  Purday,  T  C  B.  4. 
62  ECL  4,  137  Reprint  8. 

68.  See  generally  Assignmenis 
H  186-140. 

TOb  Ward  v.  Long,  [1906]  2  Ch. 
660.  See  also  supra  |  39;  Infra  | 
269.  

[a]  Xnle  appUsd^— Plaintiffs,  a 
firm  of  publishers,  agreed  with  an 
author  to  pay  him  £200  for  the  omu- 
plete  copyright  of  a  story  to  be  -writ- 
ten on  the  lines  of  a  ayntqisis  al- 
ready approved  by  them,  containing 
not  less  than  eighty  thousand  words, 
copy  to  be  delivered  within  six 
months.  The  story  was  completed 
and  a  typewritten  copy  delivered  to 
plaintiffs  within  the  specified  time. 
l>endtng  a  dispute  about  an  alleged 
deficiency  In  the  number  of  words, 
plaintiff  withheld  payment  of  part  of 
the  £200,  and  in  the  Interval  the 
author  sold  the  volume  richta  in  the 
story  to  defendant,  a  purchaser  for 
value  without  notice.  Plaintiffs 
published  the  story  in  volume  form, 
and  were  duly  registered  as  propri- 
etors of  the  copyright  in  the  book. 
They  now  sought  to  restrain  defend- 
ant from  publishing  the  story.  It 
was  held  that  the  agreement  consti- 
tuted a  good  equitable  aaslgnment 
of  the  complete  copyright  in  the 
story,  when  written,  to  plaintiffs, 
who  thereby  became  "assigns"  of 
the  author  within  the  deRnitlon  con- 
tained In  i  2  of  the  Copyright  Act 
of  1842;  and  that  plaintiffs  were  en- 


For  later  oases,  davslopmeats  and  ohanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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lopyright  mnst  be  in  -writing,  a  parol  agreement 
kased  on  a  sufficient  consideration  to  make  such  an 
Lssignment  is  enforceable,"  and  such  a  parol  agree- 
nent  is  a  valid  consideration  for  a  counter  promise." 
[{  252]  7.  Oonstmction  and  Operation.  Except 
IS  otherwise  provided  by  statute,  the  validity,  con- 
itruction,  and  operation  of  an  assignment  of  copy- 
ight  is  to  be  determined  by  the  same  rules  as  apply 
o  any  other  contract  or  assignment."  An  assign- 
nent  of  copyright  differs,  however,  from  other 
contracts  in  that  it  will  be  liberally  construed  in 
'avor  of  the  assignor.'*  Title  does  not  pass  to  the 
issignee  until  a  definite  contract  is  concluded,"'  as 
n  the  case  of  any  other  sale."  An  assignee's  ^ghts 
ire  limited  to  those  of  his  assignor."  Where  the 
)roperty  assigned  is  described  as  the  "copyright," 
ill  rights  of  every  description  secured  to  the  as- 
lignor  by  virtue  of  his  copyright  pass  to  the' 
issignee,"  except  such,  if  any;  as  are  reserved  to 
he  assignor  by  the  terms  of  the  contract."  For- 
nerly  in  England,  when  book  rights  and  performing 


rights   were   conferred   by    different    statutes,    the 
assignment  of  the  copyright  of  a  book  did  not  opef- 
'  ate  to  pass  the  performing  rights,  unless  such  intent 
was  indicated."* 

Effect  of  assignment  on  right  to  sell  copies.  In 
the  absence  of  special  contract  to  the  contrary  it  has 
been  held  that  the  assignor  of  a  copyright  is  enti- 
tled after  the  assignment  to  continue  selling  copies 
of  the  wbrk  printed  by  him  before  the  assignment; 
and  remaining  in  his  possession;"  and  that,  where 
an  author  sells  the  copyright  in  a  book  to  a  pnb- 
lisher  for  a  certain  specified  time,  the  publisher  has 
the  right  after  the  expiration  of  that  period  to  sell 
such  copies  of  the  work  as  he  has  printed  before 
the  expiration  of  the  time  limited.**  '  But  these  deci- 
sions were  based  on  the  peculiar  wording  of  former 
English  statutes  which  were  directed  only  against 
unlawful  printing,  and  in  such  cases  there  was  no 
unlawful  printing,  and  hence  there  was  nothing  to 
make  snch  sales  unlawful.^^  In  the  United  States, 
where  the  statutes  confer  an  exclusive  right  to  sell 


.Itled  to  an  Injunction.  Ward  v. 
:,oae,  [1906]  2  Ch.  6S0,  658  (where 
:he  court  said:  "A  difflculty,  how- 
>ver,  arises  from  the  fact  that  the 
>ook  was  not  In  existence,  and  could 
lot  come  Into  exlstefice  for  some 
ime.  I  entertain  no  'doubt  myself 
hat  there  can  be  an  assignment  of 
in  article  to  be  produced  when  It 
ihall  be  produced — ^book  debts,  for 
nstance,  and  many  other  things  of  a 
ike  nature:  I  was  going  to  say  a 
>lcture  when  painted,  but  that  is  too 
;Iose  to  this  case  to  be  a  good  lllus- 
. ration — and  my  opinion  has  been 
nuch  supported  during  the  argument 
>y  passages  read  from  the  case  of 
rallby  V.  Official  Receiver,  13  App. 
:;as.  623,  10  BRC  445.  I  have  no 
loubt  that  there  can  be  an  asstgn- 
nent  in  that  way  In  the  form  of  an 
L^reement  to  assign.  Why  should 
lot  that  come  within  s.  2  of  the 
Copyright  Act,  1842?  Of  course, 
luch  an  assignment  as  is  there  con- 
templated is  an  assignment  of  the 
!opyrl^t  under  the  Act;  I  have 
lothlng  to  do  with  the  common  law 
Ight  at  all  for  this  purpose.  The 
pord  'assigns:  is  construed  in  s.  2  of 
he  Act;  it  is  to  "mean  and  Include 
ivery  person  in  whom  the  interest 
if  an  author  in  copyright  shall  be 
rested,  whether  derived  from  such 
.uthor  before  or  after  the  publication 
>t  any  book,  and  whether  acquired  by 
lale,  gift,  bequest,  or  by  operation  of 
aw,  or  otherwise.'  If  I  am  right  in 
ny  conclusion  that  this  correspon- 
lence  constitutes  a  contract  vesting 
he  copyright  In  the  plaintiffs,  they 
vould  be  brought  immediately  with- 
n  the  word  'assigns'  as  thus  con- 
itrued").  ■ 

71.  Qould  v.  Banks,  8  W«nd.  (N. 
r.)  562,  24  AmD  90.  See  Searle  v. 
mil,  73  Iowa  367.  35  NW  490,  5  Am 
3R  688  (where  rule  was  applied  to 
>atents). 

70.  Oould  v.  Banks,  8  Wend.  (N. 
r.)   B62.  24  AmD  90. 

73.  See  generally  Assignments 
ij  116-118;  <S>ntracts  I  46.  And  see 
flubbard  v.  Thompson,  25  Fed.  188 
rev  on  other  grounds  131  U.  S.  123, 
i  set  710,  33  C  ed.  781;  Re  Musical 
:}omposltlons,  etc.,  4  Q.  B.  D.  483; 
Ellppon  V.  Norton,  2  Beav.  63.  17  Eng 
:;h  63,  48  Reprint  1102;  Taylor  v. 
«JeviIle,  47  L,.  J.  Q.  P.  254. 

[a]  Perceatags  of  groas  reoetpts 
From  movlBg  plotove  ■oenarlo. — 
CVhere  an  author  transferred  hjs 
rights  In  a  moving  picture  scenario 
n  return  for  twenty  per  cent  of  the 
rross  receipts  derived  from  their 
ise.  he  could  recover  only  twenty  per 
:ent  of  the  amount  actually  received 
>y  the  transferee;  and  if  the  pur- 
3haser  later  let  the  work  to  a  book- 
ing agency  he  need  account  only  for 
the  amount  received  from,  and  not 
jy,  the  agency.  Arden  v.  Lubln,  173 
A.pp.  Dlv.  782.  160  NTS  10». 


[b]  Antgnmant  of  nlay  OB  oondl- 
tloiiy— Where  a  copyrlgntea  play  was 
conveyed  on  the  condition,  among 
others,  that  the  transferee  should 
perform  such  play  at  least  fifty 
times  within  one  year  from  the  date 
of  the  agreement,  the  transferee  is 
entitled  to  an  Injunction  restraining 
the  transferors  from  assigning  the 
right  to  a  third  person,  although  the 
transfei'ee  has  not  produced  the  play 
and  baR  refused  to  produce  It  in  con- 
nection with  a  certain  other  actor, 
where  time  still  remains  within 
which  the  transferee  may  produce 
the  play  the  requisite  number  of 
times.  Wldmer  v.  Greene,  66  HowPr 
(N.  Y.)   91. 

74.  Pierpont  v.  Powle.  l»  F.  Cas. 
No.  11,152,  2  Woodb.  &  M.  28. 

[a]  Work  Aoa*  la  ottotal  eav«p- 
Itjr. — An  assignment  of  work  done,  or 
to  be  done,  by  an  author  in  an  official 
capacity  as  a  state  reporter  is  only 
operative  as  long  as  he  may  remain 
in  office.  Consequently  the  copyright 
In  work  done  by  him  after  the  expi- 
ration of  his  term  does  not  pass  to 
his  assignee  by  virtue  of  the  con- 
tract. Little  V.  Hall,  18  How.  (U. 
S.)   166.  15  U  ed.  828. 

75.  Thompson  v.  Hubbard,  181  U. 
S.  123,  9  set  710,  33  L.  ed.  76  [rev 
25  Fed.  188]. 

78.    See   generally    Sales    [35    Cyc 


"I*: 


Davles  V.  Bowes,  209  Fed.  63 


[aff    219    Fed.    178,    134    CCA    5621; 
London  Printing,   etc..   Alliance.   Ltd. 


V.    Cox,    [1891]    3   Ch.    291.     Bee  also 
pra  it   39.   261;  Infra  |  259. 
[a]     Bnle      appUedj — (1)       Where 


complainant  wrote  a  short  story 
which  was  published '  in  a  copy- 
righted newspaper,  after  which  the 
publishers  assigned  their  rights 
under  the  copyright  to  complainant, 
his  rights  were  limited  to  those  of 
his  assignors.  Davles  v.  Bowes,  209 
Fed.  63  [aff  219  Fed.  178,  134  CCA 
552].  .  (2)  An  agreement  between  the 
owner  of  the  copyright  of  a  book 
and  certain  plates  for  printing  It, 
and  one  to  whom  it  sells  a  set  of  the 

Elates  and  the  right  to  publish  the< 
ook  from  such  set,  that  the  book 
shall  not  be  sold  at  less  than  a  cer- 
tain price,  is  binding  on  one  who 
thereafter  buys  the  copyright  and 
other  plates  with  notice.  Murphy 
V.  Christian  Press  Assoc.  Pub.  Co.,  38 
App.  Div.  426.  56  NTS  597. 

78.  American  Law  Book  Co.  v. 
Chamberlayne,  185  Fed.  SIS,  91  CCA 
281.     See  also  supra  J  38. 

7».  American  Law  Book  Co.  v. 
Chamberlayne,  165  Fed.  313,  91  CCA 
281;  Archbold  v.  Sweet  6  C.  &  P.  219. 
24  ECL  635;  Lee  v.  Glbblngs,  67  L.  T. 
Rep.  N.  S.   283. 

'vBy  an  assignment  of  copyright 
the  author  deprives  himself  of  the 
control  of  his  work,  apart  from  ex- 
press  agreement,    and   the   aaalgnee 


can  publish  new  editions  with  altera* 
tions  so  long  as  they  are  not  of  such 
a  character  as  to  injure  the  reputar 
tion  of  the  author.  The  alteration* 
may  consist  of  condensation  or  . 
omissions;  but  If  new  matter  written 
by  another  person  is  added  and  the 
author's  name  appears  upon  the 
work,  the  publisher  may  be  liable 
for  damages  on  the  ground  of  Injury 
to  the  author  by  the  work  of  another 
writer  being  "passed  off'  as  his."  8 
Halsbury  L.  Bng.  p  169. 

[a]  AMrtffBmant  of  draiuatU 
oopjUght  ceaarvliif  *^liUe«tioB^ 
rlfhte. — Where    the   publisher   of-  *. 

filay  after  copyrighting  It  assigned 
he  copyright  thereof  *wlth  other 
copyrights  to  the  author  by  an  ae> 
signment  which  provided  that  U 
should  not  affect  the  right  of  the 
publisher  to  publish  such  works,  and 
that  it  should  continue  to  have  the 
sole  and  exclusive  right  to  publish 
them,  as  though  the  assignment  had 
not  >  been  made,  it  conveyed  to  the 
author  only  the  statutory  play  right, 
and  reserved  the  copyright,  slnc^, 
while  the  statute,  in  defining  copy- 
right, uses  other  words  than  "pub- 
lish," they  were  all  covered  by  the 
word  "publish,"  as  used  In  the  as- 
signment. Fitch  v.  Toung,  2S0  F'ed. 
743  [atr  2S»  Fed.  1021  mem,  162  CCA 
664  mem]. 

80.  Re  Musical  Compositions,  etc, 
4  Q.  B.  D.  488:  Lacy  v.  Rhys,  4  B.  & 
S.  873,  116  ElCL  873,  122  Reprint  «87; 
Marsh  V.  Conquest,  17  C.  B.  N.  S. 
418,  112  ECL  418.  144  Reprint  169. 

[a]  The  words  "All  property.  In- 
terest, and  beneftt"  in  a  musical  com- 
position are  sufficient  to  pass  the 
performing  right.  Re  Musical  Coin- 
positions,  etc.,  4  Q.  B.  D.  483. 

81.  Taylor  v.  Pillow,  L.  R  7  ISq. 
418  (where  one  sold  his  copyright  at 
auction  but  retained  copies  already 
printed,  and  it  was  held  that  he  yna 
entitled  to  sell  the  copies  so  re- 
tained). 

as.  Wame  v.  Routledge.  L.  R.  18 
Eq.  497:  Howitt  v.  Hall,  «  L.  T.  Rep. 
N.  S.  3ia. 

[a]  Xnle  rapIleA. — The  author 
had  parted  with  his  copyright  "and 
the  sole  right  of  sale"  for  four  years 
to  the  assignee,  and  the  latter  was 
allowed  to  sell  his  stock  left  unsold 
at  the  expiration  of  the  term  of  four 

Sears.     Howitt  v.  Hall,  6  L.  T.  Rep. 
r.  S.  348. 

83.  St.  5  &  6  Vict  C  4S  II  2,  16; 
8  Anne  o  It. 

[a]  Beason  for  ml*v— (1)  "I  was 
at  first  in  favour  of  the  PlalntlfTs 
view;  but  on  looking  at  the  Copy- 
right Act  (8  &  6  Vict.  c.  45).  I  And 
that  the  definition  given  of  oojvy- 
right  Is  'the  sole  and  exclusive  lib- 
erty of  printing  or  otherwise  muTti-I,^ 
plying  copies;'  and  unless  there  Isl^ 
some  stipulation  to  the  contrary  In 
the  conditions  of  sale,  the  vendor  of 
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u'weU  aa  to  print,  suoh  sales  would  be  illegal  unless 
thc^  right  to  make  them  is  reserved  or  given  in  the 
sontract  either  expressly  or  by  implication." 

Warranty  of  copyright.  Whether  the  law  will 
imply  a  warranty  of  title  on  the  sale  of  a  copjrright 
eeems  doubtful,  but  an  assignor  may  bind  himself 
by  an  express  warranty.** 

[%  253]  C.  Mortgages.  Copyrights  may  be  mort- 
gaged by  an  instrument  in  writing  signed  by  the 
proprietor  of  the  copyright.*'  The  recording  of  such 
mortgages  is  not  specifically  provided  for,  although 
doubUe&s  they  should  be  recorded  as  in  the  case  of 
assignments." 

[(  254]  D.  Bequest  and  Intestate  Succession. 
Copyrights  may  be  bequeathed  by  will,**  including 
the. renewal  term.**    In  the  absence  of  a  will  copy- 

a  eopyrlgrht  may  print  any  number 
of  .copies  up  to  the  time  or  the  sale, 
and  retain  and  sell  such  copies  after 
dlsposlnir  of  the  copyright."  Per 
James,  V.  C„  In  Taylor  v.  Pillow,  Lt 
R,  7  Eq.  418.  420.  (2)  "The  Copy- 
rlgrht  Acts  were  directed  against  un- 
lawful printing  .  .  .  and  when, 
as  In  this  case,  the  deft,  had  ac- 
4raired  the  right  of  lawfully  printing 
tne  work,  he  was  at  liberty  to  sell 
any  time  what  he  had  so  printed." 
Per  Wood,  V.  C,  In  Howltt  v.  Hall, 
<  I^  T.  Rep.  N.  S.  248,  360.  (3) 
These  decisions  proceed  on  a  very 
narrow  view  of  copyright,  and  their 
soundness   may   well   be   questioned. 


rights  pass  to  the  personal  representative  like  other 
personal  property ;"'  but  the  right  to  the  renewal 
does  not  pass  to  an  administrator."' 

[$  255]  E.  Attachment,  Zbncntios,  Baokroptcy, 
and  Creditors'  BilL  A  copyright  is  not  subject  to 
seizure  or  sale  on  execution  or  attachment,*^  and  if 
the  plate  or  physical  means  of  reproduction  is  so 
seized  and  sold,  the  purchaser  may  not  use  it  for 
the  purpose  of  multiplying  copies.**  A  copyright 
may  be  reached  and  subjected  to  its  owner's  debts 
by  means  of  a  creditors'  bill,**  but  the  court  would 
be  compelled  to  decree  and  enforce  a  transfer  in 
the  mode  provided  by  statute."  A  bankrupt 's  copy- 
rights pass  to  his  trustee  in  bankruptcy,**  except 
where  such  copyrights  are  held  by  the  bankrupt 
not  as  absolute  owner  but  under  a  mere  nonassign- 


Drone  Copyright  p  342. 
,      M.    Drone  Copyright  p  339. 
'      86.    81ms  v.  Marryat.  IT  Q.  B.  281, 

T9  EXn^  281.  117  Reprint  1287. 

r  ee.    Act   March    4,    1909    (35    U.    S. 

St.  at  X..  107S  c  320  t  42) ;  In  re  Jude's 

Vusical  Compositions,    [1907]    1   Ch. 

[a]  Tba*  prior  statnt*  contained 
no  such  express  authority  to  mort- 
gage, but  speaks  of  mortgagees  of 
copyrights  in  connection  with  the  re- 
ooralng  of  assignments.  U.  S.  Rev. 
Stt  4955. 

OT.  See  Act  March  4.  1909  (35  U. 
a.  St.  at  L..  1076  c  320  (  44),  and 
■upra  9   260. 

88.  Act  March  4,  1909  (36  U.  S. 
St.  at  I>.  1076  c  320  S  42);  Willis  v. 
Ourtois,  1  Beav.  189,  17  BngCh  189. 
48  Reprint  911  (where  it  was  held 
that  a  bequest  of  "all  my  books"  in- 
cluded valuable  manuscript  notes 
left  by  the  testator). 

8B.  Act  March  4,  1909  (35  U^  S. 
St.  at  U  1076  c  320  }{  23,  24). 

90.  Copyright  Act,  1842  (5  A  6 
6  Vict,  c  46  f  25):  Latour  v.  Bland, 
2  Stark.  382,  8  ECL  455;  8  Balsbury 
Li.  Bng.  p  140. 

91.  See  supra  {  239. 

98.  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447,  16  L.  ed.  165;  Stephens 
T.  (3aily.  14  How.  (U.  S.)  528,  14  L. 
ed.  t28:  Cooper  v.  Gunn.  4  B.  Mon. 
(Ky.)  694;  Dart  v.  Woodhouse,  40 
Mtch-  S99,  29  AmR  644. 

93.  Stevens  v.  Gladding,  17  How. 
CIT.  S.)  447,  15  L.  ed.  165;  Stephens 
•  V,-  <3ady,  14  How.  (U.  S.)  6?,8.  14  L. 
ed.  528;  Patterson  v.  J,  S.  Ogilvle 
Pub-  Co.,  119  Fed.  461. 
'  Fa]  ■  BsasoB  for  ral*< — "The  manu- 
facture of  stereotype  plates  is  an 
established  business,  and  the  owner- 
ship of  the  plates  of  a  book  under 
■  copyriglit  -may  be.  and  doubtless  in 
practice  is,  separated  from  the  own- 
ership of  the  copyright.  If  an  exe- 
cution against  a  stereotype  founder 
"were  levied  on  such  plates,  which  he 
had  made  for  an  author  and  not  de- 
livered, the  title  to  those  plates 
would  be  passed  by  the  execution 
sale,  and  the  purchaser  might  sell 
them,  but  clearly  he  could  not  print 
and  publish  the  book  for  which  they 
were  made.  The  right  to  print  and 
I>ttbilsh  is  therefore  not  necessarily 
anhbxed  to  the  plate,  nor  parcel  of 
It.  The  sale  of  a  copper- 

"plate  piisses  the  right  to  such  lawful 
use    theceof   as    the    purchaser   can 


make,  by  reason  of  the  ownership  of  I 
the  thing  he  has  bought;  but  not  the  I 
right  to  a  use  thereof,  by  reason  of 
the  ownership  of  something  else 
which  he  has  not  bought,  and  which 
belongs  to  a  third  person.  If  he  has 
not  acquired  a  press,  or  paper,  or  ink, 
he  cannot  use  nls  plate  for  printing, 
because  each  of  these  kinds  of  prop- 
erty is  necessary  to  enable  him  to 
use  It  for  that  purpose.  So,  if  he 
has  not  acquired  the  right  to  print 
the  map,  he  cannot  use  his  plate  for 
that  purpose,  because  he  has  not 
made  himself  the  owner  of  some- 
thing as  necessary  to  printing  as 
paper  and  ink,  or  as  clearly  a  dis- 
tinct species  of  property  as  either 
of  those  articles.  He  may  make  any 
other  use  of  the  plate  of  which  it  is 
susceptible.  He  may  keep  it  till  the 
limited  time,  during  which  the  ex- 
clusive right  exists,  shall  have  ex- 
Sired,  and  then  use  it  to  print  maps, 
[e  may  sell  it  to  another,  who  has 
the  rignt  to  print  and  publish,  but  he 
can  no  more  use  that  right  of  prop- 
erty than  he  can  use  a  press  or 
paper,  which  belongs  to  a  third  per- 
son." Stevens  v.  (Sladding,  17  How. 
(U.  S.)   447,  452,   15  L.  ed.   155. 

94.  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447,  16  L.  ed.  165;  Stephens 
V.  Cady,  14  How.  (U.  S.)  628,  14  L. 
ed.  628.  But  see  Cooper  v.  Gunn,  4 
B.  Mon.  (Ky.)  594,  599  (w^ere  the 
court  said:  "But  although  an  au- 
thor who  has  obtained  a  copyright 
for  his  book,  according  to  the  acts  of 
Congress  on  the  subject,  cannot,  as 
we  suppose,  be  deprived,  against  his 
will,  and  in  favor  of  any  of  his  cred- 
itors, of  any  of  the  rights  secured 
to  him  by  said  acts,  we  are  of  opin- 
ion that  this  protection  does  not  ex- 
tend, and  was  not  intended  to  extend 
to  the  proceeds  of  the  sale  of  the 
copyright,  whether  existing  in  his 
own   hands,   in    the   shape  of   visible 

groperty  or  choses  in  action,  or  held 
y  another  for  his  use.  The  credit- 
ors of  an  author  cannot  compel  him 
to  write  or  to  publish  a  book  for 
which  he  has  obtained  a  copyright, 
or  to  give  up  the  manuscript  nor 
can  they  compel  him  to  sell  his 
right  of  printing  and  publishing  or 
of  selling  his  books.  And  possibly 
they  cannot,  against  his  will,  seise 
and  sell  the  books  themselves,  the 
exclusive  right  of  vending  which  is, 
in  terras,  vested  in  him  by  the  act 
of  Congress.  But  when,  by  volun- 
tary sale,  he  has  converted  this 
privileged  property  into  property  of 
a  different  sort,  we  do  not  perceive 
that  the  security  of  the  privilege  in- 
tended to  be  conferred  on  authors 
requires  that  this  other  property 
should  also  be  privileged,  in  conse- 
quence of  the  manner  in  which  it 
lias  been  acquired.  If  it  were  so, 
then  the  same  principle  would  ex- 
tend the  privilege  to  all  of  his  prop- 
erty which  could  be  traced,  no  mat- 
ter through  how  many  conversions, 
up  to  the  original  privileged  source; 
and  his  speculations,  as  well  as  his 
writings,  might  be  made  to  partake 
of  the  privilege"). 


OtadUom'  bills  see  generally  Cred- 
itors'. Suits  [12  Cyc  ij. 

90.  Stephens  v.  C^dy.  14  How.  (TT. 
S.)  628,  14  L..  ed.  528.  See  Paclflc 
Bank  V.  Robinson,  57  CaL  520,  40  AmR 
120;  Barnes  V.  Morgan,  t  Hun 
(N.  T.)  703  (both  ^ases  applying  the 
dictum  in  Stephens  v.  C^ady,  supra, 
BO  aa  to  subject  a  patent  to  the 
claims  of  .creditors). 

[a]  BeaaoB  for  nla. — "No  doubt 
the  property  may  be  reached  by  a 
creditor's  bill,  and  be  applied  to  the 
payment  of  the  debts  of  the  author, 
the  same  aa  stock  of  the  debtor  is 
reached  and  applied,  the  court  com- 
pelling a  transfer  and  sale  of  the 
stock  for  the  benefit  of  the  eredltora 
Hadden  v.  Spader,  20  Johns.  (N.  T.) 
664;  Edmeston  v.  Lyde.  1  Paige  (N. 
Y.)  937:  Spader  v. 'Davis.  6  Johna 
Ch.  (N.  T.)  280:  M'Dermutt  T. 
Strong,  4  Johns.  Ch.  (N.  T.)  687. 
But  in  the  case  of  such  remedy,  we 
suppose,  it  would  be  necessan'  for 
the  court  to  compel  a  transfer  to 
the  purchaser,  in  conformity  with 
the  requirements  of  the  copyright 
act.  in  order  to  invest  him  with  a 
complete  title  to  the  property.  The 
first  section  of  that  act  providea 
that  the  author  of  any  map.  chart, 
&a,  his  executors,  administrators,  or 
legal  assigns,  shall  have  the  sole 
right  of  printing,  publisblftg.  and 
vending  the  same,  during  the  period 
for  which  the  oopy-right  has  been  se- 
cured. And  the  seventh  section  for- 
bids any  person  from  printing,  pub- 
lishing, or  selling  the  map  or  chart, 
under  heavy  penalties,  without  the 
consent  of  the  proprietor  of  the 
copy-right,  first  obtained  in  writlnR, 
signed  in  the  presence  of  two  cred- 
ible witnesses.  Act  of  Congresa 
Feb.  3,  1811.  An  assignment,  there- 
fore, that  would  vest  the  assignee 
with  the  property  of  the  oopy-right. 
according  to  the  act  of  Congress, 
must  be  in  writing,  and  signed  in  the 
presence  of  two  witnesses,  and  It 
may,  I-  think,  well  be  doubled 
whether  a  transfer  even  by  a  sale, 
under  a  decree  of  a  court  of  chan- 
cery, would  pass  the  title  so  as  to 
protect  the  purchaser,  unless  by  a 
conveyance  in  conformity  with  this 
requirement.  Bloxam  v.  Elsee.  <  B 
&  C.  169,  13  ECL  88,  108  Reprint  415, 
1  C.  &  P.  658,  12  BCL  320."  Steph- 
ens V.  Cady,  14  How.  (U.  8.)  528,  531. 
14  L.  ed.  628. 

96.  In  re  Howley-Dresser  <3o..  US 
Fed.  1002;  Mawman  v.  Tegg.  2  Russ. 
386,  3  EngCh  385,  38  Reprint  380. 
[a]  (natm,  by  anther  tm  royal- 
tlssw — ^An  author  sold  the  absolute 
copyright  in  a  book  to  a  publisher  in 
consideration  of  the  payment  of  cer- 
tain royalties.  The  publisher  be. 
came  bankrupt  and  the  trustee  in 
bankruptcy  carried  on  the  business 
for  some  thne.  The  author  claimed 
to  be  paid  in  full  his  proportion  of 
the  royalties  received  by  the  trustee 
in  bankruptcy  in  respect  of  sales  of 
the  book  since  the  bankruptcy.  Bat 
It  was  held  that  he  was  onW  entitled 
to  prove  for  damages  for  breach  of 
contract  in  not  paying  the  royalties. 


For I«t«r  oases,  darslopmsata  and  eluum«*  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 
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able  publishing  arrangement.*^  Royalties  due  to  an 
author,  or  to  become  due  on  a  future  accounting, 
under  a  publishing  contract  may  be  reached  by  a 
creditors'  bill." 

[$  256]  F.  Uoenaes— 1.  In  OeneraL  The 
nature  of  a  license  has  been  indicated  in  dis- 
tingaishing  a  license  from  an  assignment.**  A 
license  to  use  a  eopyri^ted  work  may  be  given  by 
the  owner  of  the  copyright.*  In  such  case  the 
legal  title  remains  in  the  proprietor;  and  a  benefi- 
cial interest,  to  the  extent  which  is  agreed  on,  ves<ta 
in  the  other  party  who  has  acquired  an  equitable 
ri^ht  in  the  copyright  and  who  may  be  properly 
styled  "an  assignee  of  an  equitable  interest."* 

[$  257]  2.  Writing  and  Signing.  Under  a 
statute  which  merely  requires  an  assignment  of 
copyright  to  be  in  writing,  a  license  to  print  'and 
publish  or  otherwise  use  a  copyrighted  work  may  be 
^ven  by  parol.*  The  act  of  1909  makes  no  ex- 
press provision  on  the  subject  of  licenses.*  Under 
prior  statutes  a  license  was  required  to  be  "in 
writing,  signed  in  presence  of  two  or  more  wit- 
nesses," to  protect  the  licensee  from  liability  for 
the  statutory  penalties,'  except  in  the  case  of  dra- 
matic or  musical  compositions,  which  could  be  per- 


and  could  not  claim  for  payment  ot 
the  royalties  In  full.  Bx  jo.  Deeping, 
tl907]   2  K.  B.  S3.  4  BRC  B97. 

•7.  In  re  Howley-Dresser  Co.,  1S2 
Fed.  1002;  In  re  D.  H.  McBride,  132 
Fed.  2(16;  Reade  v.  Bentley.  3  Kav 
*  J.  271,  69  Reprint  1110.  4  Kay  ft  J. 
656.  70  Reprint  272:  Stevens  v.  Ben- 
nlnK.  1  Kay  ft  J.  ISg,  69  Reprint  414 
(afr  6  De  6.  M.  &  O.  223,  55  Bn^Ch 
175,  4S  Reprint  1218];  Grlfllth  v. 
Tower  Pub.  Co.,  [1897]  1  Ch.  21; 
Lucas  V.  Moncrlefr,  21  T.  L.  R.  683. 

"The  question  always  Is  In  such 
cases  whether  the  agreement  Is 
merely  an  arrangement  to  publish 
under  the  copyright  or  an  actual 
transfer  of  the  copyright."  Per  Holt, 
J.,  In  In  re  Howley-Dresser  Co.,  132 
Fed.  1002,   1003. 

"The  precise  question  was  con- 
sidered in  England  by  Sterling,  J., 
In  the  recent  case  of  Grlfllth  v.  Tower 
Pub.  Co.,  [1897]  1  Ch.  21,  where, 
after  reviewing  the  authorities,  the 
learned  justice  held  it  clear  that  an 
agreement  between  author  and  pub- 
lisher was  of  a  personal  nature,  and 
that  the  benefit  of  it  was  not  assign- 
able by  a  receiver  In  bankruptcy. 
An  Injunction  was  granted  against 
the  receiver,  who  was  threatening  to 
sell  all  of  his  rights  pnder  the  agree- 
ment between  the  author  and  the 
bankrupt  publisher,  to  another  pub- 
lishing house.  The  same  suggestion 
was  made  in  that  case  as  in  this,, 
vis.,  that  the  receiver  was  only  sell- 
ing the  right,  title  and  interest  of  the 
bankrupt,  and  that  only  the  pur- 
chaser was  affected  by  the  claim  of 
non-assignabillty.  But  the  learned 
justice  disposed  of  the  suggestion  In 
the  following  words:  'It  is  true  that 
any  assignment  of  the  agreeiiient 
might  be  inoperative;  but  still,  it 
might  give  rise  to  disputes  between 
the  plalntifT  and  persons  who  might 
seek  to  avail  themselves  of  the  posi- 
tion of  assignees.'  That  such  dis- 
putes do  arise  Is  evident  from  the  de- 
cision In  the  leading  BngUsh  case  of 
Stevens  v.  Bennlng,  1  Kay  &  3.  168, 
69  Reprint  414  [aft  6  De  Q.  M.  ft  G. 
223,  66  EngCh  176,  48  Reprint  1218], 
where  the  purchasers  of  the  copy- 
rights at  an  assignment  sale  sought 
to  restrain  the  author  from  publish- 
ing the  same  work  through  another 
puDlIsher.  This  case,  together  with 
Hole  V.  Bradbury,  12  Ch.  D.  886,  and 
Reade  v.  Bentley,  4  Kay  ft  J.  656,  70 
Reprint  273,  are  additional  author- 
ities for  the  conclusions  I  have 
reached  In  this  matter."  In  re  Mc- 
Bride. 132  Fed.  286,  288. 

fa]  BsBlsmsttom  of  cuyjrislit, — 
"nie  title  to  the  copyrights  beXng  In 


the  trustee,  by  operation  of  law,  the 
trustee  should  be  authorized  and 
directed  to  assign  said  copyrights  to 
the  claimant,  B.  Ellen  Burke,  by 
proper  instruments  of  assignment." 
In  re  McBrlde,  182  Fed.  286.    289. 

•8.  Cooper  V.  Ounn.  4  B.  Mon. 
(Ky.)  694;  Lord  v.  Harte,  118  Mass. 
2T1. 

M.     See  supra  {  248,. 

1.  Press  Pub.  Co.  v.  Monroe,  73 
Fed.    196,    19    CCA    429.    51    LRA    363 


[app  dlsm  164  IT.  S.  106,  17  SCt  40, 
41  L.  ed.  3671:  Black  v.  Hpnry  O 
Allen  Co..    43   Fed.   (18.    9   LRA   413; 


Davis  V.  Vorles,  141  Mo.  234,  42  SW 
707. 

[a]  Vks  part  owasz  ot  a  aramatto 
entutalainmt  cannot  grant  a  license 
for  Its  representation  without  the 
consent  of  all  the  other  owners. 
Powell  V.  Head.  12  Ch.  D.  686. 

a.  Black  V.  Henry  O.  Allen  Co..  42 
Fed.  618,  621,  9  LRA  433:  Davis  V. 
Vorles,  141  Mo.  234,  j»2  SW  707; 
Power  V.  Walker,  4  Campb.  8;  W. 
Marshall  ft  Co..  Ltd.  v.  A.  H.  Bull, 
Ltd.,  85  L.  T.  Rep.  N.  S.  77. 

8.     Power  v.   Walker,    4  Campb.   8. 

4.  Act  March  4.  1909  (36  U.  S.  St. 
at  1*  1076). 

[a]  The  oaly  rsfsiano*  to  licenses 
in  the  entire  act  is  in  reference  to 
the  use  of  devices  for  the  mechanical 
reproduction  of  music  Act  March  4. 
1909  (36  U.  S.  St.  at  L.  1076  c  320 
f  1   (e)). 

5.  U.  S.  Rev.  St.  {  4964.  as 
amended  by  Act  March  3,  1891  (26 
U.  S.  St.  at  L.  1109);  U.  S.  Rev.  St. 
i  4966,  as  amended  by  Act  March  3, 
1891  (26  V.  S.  St.  at  L.  1109);  Press 
Pub.  Co.  V.  Falk,  53  Fed.  324.  See 
Parton  v.  Prang,  18  F.  Cas.  No.  10,784, 
3  Cliff.  537  (holding  that  this  re- 
quirement of  ithe  statute  did  not 
apply  to  consent  to  publication  of 
an  uncopyrighted  picture,  which  Is 
not  a' manuscript  within  the  statute). 

[a]  Oral  •vUenee  of  a  wxittea 
Ilcensa,  which  was  not  produced  and 
not  satisfactorily  accounted  for,  to 
use  copyrighted  matter,  can  be  dis- 
regarded In  a  suit  for  Infringement, 
where  the  complainant,  who  was  the 
alleged  licensor,  was  not  the  owner 
of  the  copyright  at  the  date  the 
license  was  claimed  to  have  been 
given,  and  Its  right  to  give  such 
license  was  not  explained.-  His- 
torical Pub.  Co.  V.  Jones  Pub.  Co., 
231  Fed.  <38,  146  CCA  624. 

6.  U.  S.  Rev.  St.  I  4966.  as 
amended  by  29  U.  S.  St.  at  L.  481. 

7.  Press  Pub.  Co.  v.  Falk,  69  Fed. 
324. 

8.  St.  1  ft  2  Geo.  V  c  4«  I  6  (1). 
Tiloansa  linjllsa  (Has  «•!•  of  yV** 


formed  or  represented  by  a  licensee,  although  the 
consent  of  the  proprietor  or  his  heirs  or  assigns 
was  not  evidenced  by  writing."  A  part  owner  of  a 
copyright  could  not  authorize  the  publication  of  the 
copyrighted  work  by  a  stranger  except  in  writing, 
as  required  by  the  statute/ 

In  Sagland,  under  the  act  of  1911,  a  license, 
to  be  valid,  must  be  in  writing  signed  by  the  owner 
of  the  right  or  by  his  duly  authorized  agent.*  Under 
former  statutes  also  the  consent  in  writing  of  the 
owner  was  necessary  to  the  validity  of  a  license." 
But  a  parol  license  followed  by  acquiescence 
afforded  the  licensee  a  defense  to  a  bill  in  equity 
for  an  injunction  and  an  accounting.'" 

In  Oaoada,  to  afford  a  strict  legal  defense,  a 
license  must  be  in  writing,"  but  an  oral  license 
will  defeat  a  bill  in  equity  for  an  injunction.'* 

[$  258]  S.  Assignability  of  Licenses.  Where 
considerations  of  personal  trust  and  confidence  enter 
into  a  license  contract,  the  rights  of  the  licensee 
thereunder  are  not  assignable."  This  is  generally 
true  of  ordinary  publishing  agreements  which  are 
deemed  to  involve  the  personality  of  the  publisher,'* 
even  where  such  publisher  is  a  corporation,"  or  a 
limited  liability  company.'"    But  this  role  does  not 

or  Woek  for  prlatlar  see  supra  i  67. 
•.  St.  25  ft  26  Vict,  c  68  f  8;  5  ft  6 
Vict,  c  46  i  15;  3  ft  4  Wm.  IV  c  IB; 
64  Geo.  Ill  c  166;  8  Anne  c  19;  Eaton 
V.  Lake,  20  Q.  B.  D.  378;  Cooper  v. 
Stephens,  [1896]  1  Ch.  667;  Hole  v. 
Bradbury,  12  Cn.  D.  886;  Morton  v. 
Copeland.  16  C.  B.  517,  81  ECL  617. 
139  Reprint  86;  Davidson  v.  Bohn,  « 
C.  B.  466,  60  ECL  456,  136  Reprint 
1827;  Jefferys  v.  Boosey,  4  H.  L.  Cas. 
816.  10  Reprint  681;  Power  v.  Walker, 
8  M.  &  S.  7,  106  Reprint  614;  Strahan 
V.  Graham,  17  L.  'T.  Rep.  N.  S.  487) 
Edwards  v.  Cotton.  19  T.  L.  R.  34. 

10.  Rundell  V.  Murray,  1  Jac.  311, 
4  EngCh  811.  37  Reprint  868;  Piatt  v. 
Button,  19  Ves.  Jr.  447,  34  Reprint 
583. 

11.  Rev.  St.  (1906)  e  70  I  17;  Allen 
V.  Lyon,  S  Ont.  615. 

IS.    Allen  V.  Lyon,  6  Ont  616. 

13.  See  cases  Infra  note  14.  See 
also  generally  Assignments  ii  46,  47. 

14.  In  re  Howley-Dresser  Co.,  132 
Fed.  1002;  In  re  McBride,  132  Fed. 
235;  Pulte  v.  Derby.  20  F.  Cas.  No. 
11,465,  6  McLean  828:  Wooster  v.  - 
Crane.  73  N.  J.  Eq.  22,  66  A  1093: 
GrIfBth  V.  Tower  Pub.  Co.,  Ltd., 
[1897]  1  Ch.  21  (limited  company): 
Hole  V.  Bradbury,  12  Cti.  D.  886; 
Stevens  v.  Bennlng.  6'  De  G.  M.  ft  O. 
223,  66  EngCh  176,  43  Reprint  1218; 
Reade  v.  Bentley,  4  Kay  &  J.  656,  70 
Reprint  273;  Reade  v.  Bentley,  3 
Kay  ft  J.  271,  69  Reprint  1110; 
Stevens  v.  Bennlng,  1  Kay  ft  J.  168, 


69  Reprint  414  [aff  6  De  G.  M.  ft  O.  , 
223,  65  EngCh  176,  43  Reprint  12181; 
Gibson  V.  Carruthers,  8  M.  &  W.  321, 
161  Reprint  10(1  (where  it  was  said 
that  the  death  or  bankruptcy  of  a 
publisher  will  terminate  a  publishing 
agreement);  Lucas  v.  Monorieff,  21 
T.  L.  R.  (83. 

[a]  A  half-aroflt  agreeiniat  can- 
BM  M  aastfaed  by  a  publisher's- Qrm 
to  a  firm  which  has  succeeded  to 
their  business,  but  which  contains 
none  of  the  partners  of  the  original 
firm.  Hole  v.  Bradbury,  12  Ch.  D. 
886 

IB.  In  re  McBride,  182  Fed.  285; 
Wooster  v.  Crane,  78  N.  J.  Bq.  22, 
66  A  1093. 

[a]  BeorraBlaad  «otpoxatloa^-A 
publishing  contract  with  a  corpora- 
tion cannot  be  assigned  to  a  corpora- 
tion formed  under  the  laws  of  an- 
other state,  although  composed  of 
practically  the  same  personnel, 
wooster  v.  Crane,  73  N.  J.  Hki.  22.  66 

le.     Orlfflth    V.    Towerl(riA>.)W,C 
Ltd.,   [1897]   1  Ch.  21.  O^ 

[a]  ■■■■o»  for  rwim, — "An  author 
may   have    coofldence    la    a   limited 
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apply  where  there  is  an  absolute  and  nnqnaUfied 
assignmeht  of  the  copyright  to  the  publisher.^'  But 
there  may  be  agreements  which  are  technically 
licenses  under  which  the  rights  g^nted  are  assign- 
able," as  where  an  intent  appears  to  g^nt 
absolutely  particular  rights  and  privil^es  under 
the  cop3rright  without  regard  to  the  personality  of 
the  licensee.** 
[(    259]      4.     Constniction   and   Op«ration   of 


Lioense  Contracts.  The  general  roles  goTenung  the 
construction  and  operation  of  contracts  apply  gen- 
erally to  copyright  license  contracts."*  The  terms 
of  the  license  contract  and  the  intent  of  the  parties 
are  the  paramoont  considerations."  Licenses  may 
be  limited  or  unlimited  as  to  editions,  duration, 
or  extent  ;**  they  may  be  revocable  or  irrevocable 
during  an  ascertained  period ;  "  and  may  or  may  not 
be  exclusive.^    Any  limitations  or  conditions  which 


company  aa  well  aa  In  an  individual 

Sublisher.  A  limited  company  may 
are  a  reputation  for  producing 
books  in  Kood  style  and  attractive 
form,  and  an  author  selecting  such  a 
company  as  his  publisher  may  do  so 
in  the  reasonable  expectation  that  the 
company,  although  its  members  and 
its  officers  may  fluctuate,  may  never- 
theless consider  itself  under  an  obli- 
nitlon  to  maintain  its  reputation." 
GrlfBth  V.  Tower  Pub.  Co.,  Ltd., 
[1897]  1  Ch.  21,  24. 

17.  In  re  Howley-Dresser  Co.,  122 
Fed.  1002. 

18.  See  generally  Assignments  || 
>.  46. 

19.  See  cases  supra  |  247  (many 
of  which  treat  such  licenses  as  valid 
partial  assignments  from  which  the 
text  proposition  would  follow). 

flO.  See  generally  Contracts  ((  481- 
492.  And  see  Holt  v.  Silver,  169  Mass. 
486,  48  NB  887  (construction  of  pub- 
lishing contract):  Bowden  v.  Amal- 
gamated Pictorials,  [1911]  1  Ch.  886 
(offer  and  acceptance  necessary  to 
conclude  license  contract). 

ai.  Mills,  Inc.  V.  Standard  Music 
Roll  Co.,  223  Fed.  849;  Maxwell  v. 
Faust  Co..  90  Misc.  702,  154  NYS  224; 
Strahan  v.  Graham,  17  L.  T.  Rep.  N. 
S.  4S7  raft  16  L.  T.  Rep.  N.  S.  87]. 

[a]  ''Miial  fights." — "The  words 
'serial  rights'  have,  as  plaintiff  al- 
leges (and  this  allegation  must  be 
accepted  for  the  purposes  of  this 
motion),  a  definite  meaning  among 
publishers,  and  are  .  understood  to 
comprehend  all  publishing  rights,  in- 
cluding magazine  and  newspaper  pub- 
lishing rl^ts,  and  excepting  only- 
book,  dramatic,  and  moving  picture 
scenario  rights."  New  Fiction  Pub. 
Co.  V.  Star  Co.,  220  Fed.  994,  995. 

rb]  The  tmrm  •'plajred  la  stook" 
Is  a  term  having  a  technical  meaning 
in  the  trade,  referring  to  a  play  pro- 
duced by  some  company  other  than 
the  owner  under  a  license,  on  the 
cuBtomanr  commission  of  ten  per 
cent  of  the  gross  receipts.  Fitch  v. 
Shubert  Theatrical  Co.,  174  App.  DIv. 
229,  160  NTS  1066.      > 

[c]  W«tak>  of  faot^Where  a  eon- 
tract  for  royalties  for  licensing  plays 
to  be  played  in  stock  was  made  under 
a  mistake  of  fact,  a  court  of  equity 
would  give  plaintiff  some  relief, 
either  on  that  ground  or  on  ground 
of  constructive  fraud.  Fitch  v.  Shu- 
bert Theatrical  Co.,  174  App.  Div.  229, 
160  NYS  1066. 

[d]  UabUlty  tog  agreed  comyeii- 
■atloa^-The  fact  that  a  licensee  of 
the   right   to   perform   musical   com- 

?>ositions  had  given  no  performances 
or  profit  did  not  relieve  him  from 
his  liability  for  the  agreed  monthly 
compensation.  Maxwell  v.  Faust  Co., 
90  Misc.  702,  164  NYS  224. 

as.  Hudson  V.  Patten,  1  Root 
(Conn.)  183;  In  re  Jude's  Musical 
Compositions,  [19071  1  Ch.  651  (serial 
or  volume  publication):  Qrlinth  v. 
Tower  Pub.  Co.,  Ltd..  [1897]  1  Ch.  21 
(serial  or  volume  publication);  Reade 
V.  Bentley,  4  Kay  &  J.  6S6,  70  Re- 
print 273;  Duck  v.  Mayen,  8  T.  L.  R. 
839  (performing  license). 

[a]  Keaaiag'  of  "•dltton."— "An 
'edition'  of  a  work  is  the  putting  of 
It  forth  before  the  public,  and  if  this 
be  done  in  batches  at  successive 
periods,  each  successive  batch  Is  a 
new  edition;  and  the  question 
whether  the  individual  copies  have 
been  printed  by  means  of  moveable 
type  or  by  stereotype  does  not  seem 


to  me  to  be  material.  If  moveable 
type  is  used,  the  type  having  been 
broken  up,  the  new  edition  is  pre- 
pared by  setting  up  the  type  afresh, 
printing  afresh,  advertising  afresh, 
and  repeating  all  the  other  necessary 
steps  to  obtain  a  newi  circulation  of 
the  work.  In  that  case  the  contem- 
plated break  between  the  two  edi- 
tions is  more  complete,  because  until 
the  type  is  again  set  up,  nothing 
further  can  be  done.  But  I  appre- 
hend it  makes  no  substantial  differ- 
ence as  regards  the  meaning  of  th6 
term  'edition,'  whether  the  new 
'thousand'  have  been  printed  by  a 
re-setting  of  moveable  type,  or  by 
stereotype,  or  whether  they  have 
been  printed  at  the  same  time  with 
the  former  thousand,  or  subsequently. 
A  new  'edition'  is  published  when- 
ever, having  in  his  storehouse  a  cer- 
tain number  of  copies,  the  pitbllsher 
issues  a  fresh  batch  of  them  to  the 
public.  This,  according  to  the' prac- 
tice of  the  trade,  lb  done,  as  is  well 
known,  periodically.  And  if,  after 
printing  20.000  copies,  a  publisher 
should  think  it  expedient,  for  the 
purpose  of  keeping  up  the  price  of 
the  work,  to  issue  them  in  batches  of 
a  thousand  at  a  time,  keeping  the 
rest  under  lock  and  key,  each  suc- 
cessive issue  would  be  a  new  'edi- 
tion' in  every  sense  of  the  word." 
Reade  v.  Bentley,  4  Kay  &  J.  656. 
667,  70  Reprint  273  (this  was  said 
in-  afiswer  to  the  contention  that 
when  a  work  has  once  been  stereo- 
typed the  term  "edition"  is  no  longer 
applicable,  and  that  when  a  work  is 
published  in  what  are  called  "thou- 
sands," twenty  thousand  or  thirty 
thousand  being  circulated,  each  thou- 
sand could  not  properly  be  called  an 
edition). 

[b]  SnTiseaaeiit  •dltioiia, — The  au- 
thor of  an  ^Icle,  who  has  licensed 
its  use  In  some  general  book  contain- 
ing articles  of  a  like  character,  such 
for  Instance  as  an  encyclopedia, 
fairly  and  reasonably  Intends.  In  the 
absence  of  some  explicit  declaration 
to  the  contrary,  that  future  editions 
of  the  book  containing  the  article 
may  be  issued,  and  also  that  such 
future  editions  may  be  characterised 
by  omissions  or  additions  of  other 
articlea  or  changes  in  the  other 
articles  within  fair  limits,  if  such 
changes  are  not  inconsistent  with  the 
general  tenor  of  the  original  work. 
Per  Qrosscup,  D.  J.,  in  aabriel  v.  Mc- 
Cabe,  74  Fed.  748  (where  defendant 
had  been,  by  the  owner  of  the  copy- 
right, licensed  .to  publish  a  song  In 
a  certain  collection,  which  he  did; 
later  on  defendant  published  the  song 
In  an  abridged  and, also  in  an  en- 
larged edition  of  the  original  collec- 
tion, and  in  neither  the  abridged  nor 
the  enlarged  work  was  there  any 
change  In  the  print  of  the  music  or 
the  words  of  the  copyrighted  song, 
nor  was  there  any  change  in  the 
music  and  words  of  the  other  songs, 
except  that  In  the  abridgment  cer- 
tain songs  were  omitted;  and  It  was 
held  that  defendant  was  by  virtue 
of  his  license  entitled  to  make  the. 
republications  com^plalned  of). 

[c]  Xestrletad  use  of  annototiOBa. 
— Under  an  agreement  between  the 
holder  of  the  legal  title  to  copyrights 
and  the  editor  of  a  new  edition  that 
the  former  should  make  no  use  of 
the  notes  in  the  new  edition  without 
the  written  consent  of  the  editor,  and 
that  he  should  be  given  the  right  to 


make  any  use  of  the  same  that  he 
might  see  fit,  it  was  held  that  neither 
the  holder  of  the  legal  title  nor  any 
one  claiming  under  her  had  the  ri^t 
to  use  such  notes  without  the  re- 
quired consent  of  the  editor.  Law- 
rence V.  Dana.  IS  F.  Cas.  No.  8.186. 
4  Cliff.  1. 

83.  Holt  V.  Silver,  169  Mass.  416, 
48  NE  887;  Reade  v.  Bentley,  4  Kay 
&  J.  656.  70  Reprint  273. 

[a]  miw*  ao  tima  la  flzad.  a 
license  is  revocable.  London  Print- 
ing, etc.,  Alliance  v.  Cox.  £1891]  3  Ch. 
291;  Warne  v.  Routledge,  L.  R.  18  Eq. 
497;  Reade  v.  Bentley,  8  Kay  A  J. 
271,  69  Rpprint  1110. 

[b]  A  profit  ■"■"■''■f  agraanuat 
between  the  author  and  publisher,  by 
which  the  publisher  asaumed  the  ex- 
pense and  risk,  confers  a  license 
which'  the  author  may  revoke  after 
the  publication  of  a  given  edition, 
notwithstanding  the  publisher  has 
made  stereotyped  platea  of  the  work. 
Reade  v.  Bentley.  4  Kay  &  J.  6SC.  70 
Reprint  278. 

M.  Baldwin  v.  Balrd,  25  Fed.  293; 
Pulte  V.  Derby,  20  F.  Cas.  No.  11.465. 
6  McLean  828:  Wlllla  v.  Tibbala  33 
N.  T.  Super.  220;  Heap  v.  Hartley,  42 
Ch.  D.  461;  Warne  v.  Routledge.  L.  R. 
18  Eq.  497. 

[a]  Bojralty  coatraats. — (1)  Where 
an  authoress  entered  into  a  verbal 
agreement  with  a  publisher  that  be 
should  publish  a  work  at  his  own  ex- 
pense and  pay  her  a  royalty,  and  the 
work  was  accordingly  published,  but 
before  all  the  copies  were  sold  she 
arranged  with  another  publisher  to 
bring  out  a  second  edition  of  her 
work.  It  was  held  that  no  agreement 
could  be  Implied  on  the  part  of  the 
authoress  not  to  bring  out  a  new 
edition  until  all  the  first,  edition  was 
sold,  and  that  a  suit  against  her  and 
the  second  publisher  to  restrain  such 
publication -could  not  be  sustained. 
There  may,  however,  be  an  express 
agreement  giving  the  licensee  an  ex- 
clusive right  during  a  deflnita_period. 
Warne  v.  Routledge,  L.  R.  18  Eq.  497. 

(2)  In  the  absence  of  an  established 
usage  a  contract  whereby  a  publisher 
agrees  to  publish  a  copyrighted  work 
and  to  pay  the  author  a  fixed  sum  for 
each  copy  published  does  not  give 
an  exclusive  right  of  publlcauon. 
Willis  v.  Tlbbala,  83  N.  T.  Super.  226. 

(3)  An  author  of  a  work  in  manu- 
script contracted  with  a  publisher  in 
writing,  but  not  under  seal,  or  at- 
testation, or  acknowledgment,  that 
he  might  publish  a  first  edition  of 
one  thousand  copies  paying  the 
author  fifteen  cents  for  each  copy 
sold;  and  if  a  second  edition  should 
be  called  for  the  author  would  revise 
and  correct  the  first  edition  and  the 
publisher  would  ster^type  It  and 
might  print  as  many  copies  as  he 
could  sell,  paying  the  author  twenty 
cents  for  each  copy  sold.  The  pub- 
lisher took  out  a  copyright  in  his 
own  name,  with  the  knowledge  and 
consent  of  the  author,  and,  the  first 
edition  being  exhausted,  stereotyped 
the  corrected  manuscript  of  the 
second  edition,  but  only  printed  one 
thousand  five  hundred  copies  of  the 
first  impression,  and  when  these  were 
sold  proceeded  to  print  more  called  a 
third  edition,  accounting  to  the  au- 
thor according  to  the  contract.  He 
then  sold  the  plates  to  a  publisher 
in  another  state  to  account  to  him- 
self on  the  same  terms.  The  author 
thereupon  revised  a  third  edition  and 
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.he  parties  see  fit  to  insert  will  be  binding  and  may 
)e  enforced,''  except  where  they  are  contrary  to 
>ublic  poliey,  or  iu  violation  nt  law.'*  Time  of 
>erformanoe  by  the  licensee  may  be  of  the  essence, 
whether  expressly  made  so  or  not,"  as  in  the  case 
>£  a  license  to  produce  a  photoplay  on  a  royalty 
lasis.''  A  license  to  dramatize  a  nondramatic  work 
nay  include  the  right  to  do  so  by  means  of  a 
notion  picture  photoplay  as  well  as  in  the  ordinary 


form  of  a  spoken  drama,  if 'such  is  the  intent." 
But  the  circumstances  and  the  language  used  in  the 
license  ag^reement  may  exclude  the  right  to  produce 
the  work  as  a  photoplay ."'  A  license  to  .use  a 
musical  composition  in  the  manufacture  of  sound 
records  for  use  in  mechanical  reproduction  is  limited 
to  the  music  alone,  so  that  printing  and  distributing 
the  words  is  an  infringement."'  A  license  to  re- 
produce engravings  or  other  pictures  as  illustrations 


t&used  It  to  be  stereotyped  and 
irlnted,  and  took  out  a  copyright  In 
lis  own  name,  and  then  sought  an  in- 
unction against  the  publishers  who 
iled  their  cross  bills  against  him 
>raying  an  injunction.  It  was  held 
hat  the  author  had  no  right  to  print 
in  edition  for  himself  and  take  out 
I  copyright  so  long  as  his  licensee 
complied  with  his  contract.  Pulte  v. 
:>CTby,  20  F.  Cas.  No.  11,465,  B  Mc- 
:.,ean  328. 

[b]  Bxolnaiva  lloaaa*  natU  sals 
If  whole  adltloa^— By  an  agreement 
>etween  the  author  and  a  bookseller, 
ifter  reciting  that  the  author  had 
>repared  a  new  edition  of  one  of  his 
vorks  and  that  the  bookseller  was 
lesirous  of  purchasing  it,  it  was 
igrreed  that  a  named  printer  should 
)rlnt  two  thousand  ilve  hundred 
:opies  of  the  work  of  a  certain  type 
ind  style  at  the  sole  cost  of  the 
Kiokseller,  and  that  the  latter  should 
>ay  to  the  author,  for  the  said  edi- 
lion.  a  certain  sum  by  installments, 
:he  first  to  be  paid  as  soon  as  the 
tdition  was  ready  for  publication,  the 
vork  to  be  divided  into  three  vol- 
imes  and  to  be  sold  to  the  public  at 
I  specifled  sum.  It  was  held  that 
he  bookseller  was  not  merely  a  pur- 
:haser  of  the  two  thousand  five  hun- 
Ired  copies  of  the  work,  but  -was  in 
equity  a  licensee  to  the  extent  that 
le  was  to  be  the  sole  publisher  of  It 
intil  the  whole  edition,  consisting  of 
:wo  thousand  five  hundred  copies, 
should  be  sold.  Sweet  v.  Cater,  11 
Jim.  E72,  34  EngCh  672,  B»  Reprint 
)94. 

[c1  BsolnatT*  rlcbta  la  daflsed 
wnltor7.^By  contract  between  the 
>wner  of  a  copyright  and  a  firm  of 
>ubllsher8,  the  territory  was  divided 
>y  specified  boundaries  between 
;hem.  and  the  latter  were  given  the 
szcluslve  privilege  of  printing  and 
Tianufacturing,  and  were  bound  to 
burnish  the  author  at  cost  price  with 
such  copies  as  he  might  need  to  sup- 
>Iy  the  territory  allotted  to  him.  A 
lispute  arose  as  to  what  was  a  fair 
:o8t  price,  and  the  publishers  refused 
■.o  supply  the  copies  required.  The 
>wner  of  the  copyright  proceeded  to 
-eprlnt  the  work  and  to  sell  it  in  the 
:erritory  of  complainants  as  well  as 
n  his  own.  It  was  held  that  the 
>reach  of  contract  by  complainants 
lid  not  Justify  the  owner  of  the 
:opyrlght  in  assuming  that  the  con- 
:ract  was  canceled.  His  proper  rem- 
idy  was  an  action  for  damages. 
Baldwin  v.   Baird,   25  Fed.   293. 

[d]  BxolnalT*  lloana*  to  pexfomi. 
—Where  a  copyrighted  play  was  con- 
ireyod  on  the  condition,  among 
>thers,  that  the  transferee  should 
perform  such  play  at  least  fifty 
:tmes  within  one  year  from  the  date 
>f  the  agreement,  the  transferee  is 
entitled  to  an  Injunction  restraining 
:he  transferors  from  assigning  the 
right  to  a  third  person,  although  the 
transferee  haa  not  produced  the  play 
md  has  refused  to  produce  it  in  con- 
nection with  a  certain  other  actor, 
where  time  still  remains  within 
A'hlch  the  transferee  may  produce 
the  play  the  requisite  number  of 
times.  Widmer  v.  Greene,  66  HowPr 
r.N.   Y.)   91. 

36.  Bobbs-Merrlll  Co.  v.  Universal 
Film  Mfg.  Co.,  160  NYS  37;  London 
[Tinting,  etc.,  Alliance  v.  Cox.i  [1891] 
3  Ch.  291  (of  license  to  print  in 
monochrome). 

36.     See  infra  f   260. 

Illegal  oontnuits  see  generally  Con- 


tracts   jg     339-480;     Monopblies     [27 
g]. 


Cyc  888] 


37.  Bobbs-Merrlll  Co.  v.  Universal 
Film  Mfg.  Co.,  160  NYS  37. 

S&  Bobbs-Merrlll  Co.  v.  Universal 
Film  Mfg.  Co.,  160  NYS  37. 

[a]  B«l*  appll*d<— Where  a  con- 
tract provided  for  sale  of  right  to 
produce  photoplays,  defendant  agree- 
ing to  produce  them  within  nine 
months,  time  was  of  the  essence,  and 
failure  to  produce  within  that  time. 
or  to  make  additional  payment  for  an 
extension,  was  a  breach  Justifying 
plaintitt  in  declaring  contract  at  an 
end.  Bobbs-Merrlll  Co.  v.  Universal 
Film  Mfg.  Co.,  160  NYS  37,  39  (where 
the  court  said:  "Although  time  is 
not  by  the  terms  of  the  contract  in 
this  case  made  of  the  essence  there- 
of. It  is  manifestly  so  from  the  very 
subject-matter  of  the  agreement. 
PlalntlfT's  royalties  depend  upon  the 
production  of  the  plays,  and  the 
longer  their  production  is  delayed  the 
less  in  point  of  substance  will  be  the 

Slalntifra  returns.  The  situation 
Isclosed  has  thus,  to  my  mind,  none 
of  the  elements  of  that  'forfeiture' 
which  equity  abhors,  but  partakes 
rather  of  the  nature  of  defendant's 
determination  to  expropriate  platn- 
tlll's  property  and  retain  It  without 
compensation.  Indeed,  defendant's 
complaint  that  plalntlfC  refuses  to 
grant  an  e:ttenslon  of  time  without 
an  additional  payment  indicates  that 
plaintiff  Is  not  insisting  on  a  forfei- 
ture. Defendant's  refusal  to  meet 
this  apparently  reasonable  request 
shows  that  It  Is  not  even  willing  to 
do  that  which  is  equitable  or  fair  to 
protect  its  interests  in  the  agree- 
ment"). 

39.     Harper  v.  KUw,   232  Fed.  609. 

[a]  XUnatratioa. — "If  by  the 
agreement  of  1899  the  defendants 
had  been  granted  the  exclusive  right 
of  dramatizing  Ben  Hur.  or  produc- 
ing any  play  or  plays  that  might  be 
made  out  of  Ben  Hur,  there  would  be 
no  doubt  at  all  as  to  their  right  to 
make  a  "movie  play,'  as  well  as  the 
kind  of  play  that  has  heretofore 
been  produced."  Harper  v.  Klaw, 
232  Fed.   609,   612. 

30.  Harper  v.  Klaw,  232  Fed.  609; 
Klein  V.  Beach,  232  Fed.  240  [aft  239 
Fed.  108,  161  CCA  282].  See  Froh- 
man  v.  Fitch,  164  Am.  DIv.  231,  149 
NYS  633  (license  under  common-law 
dramatic  right). 

[a]  l>nuiuttixatloa  '••  f^**^i^fl*"f 
notloa  ptotnras, — (1)  "The  right  to 
dramatize  a  novel  for  presentation 
on  the  stage  does  not  necessarily 
carry  with  It  all  the  motion  picture 
rights.  There  la  nothing  in  the  re- 
ported cases  to  lead  to  any  other 
conclusion.  In  the  Kalem  Case 
[Kalem  Co.  v.  Harper.  222  U.  S. 
65.  32  set  20,  56  L.  ed.  92,  Ann 
Casl913A  1285  (afT  169  Fed.  61, 
94  CCA  429)],  a  contract  was  not 
being  construed,  but  the  court  was 
dealing  with  the  question  as  to 
whether  one  without  autnority  could 
appropriate  the  essential  features  of 
a  copyrighted  work  and  produce  them 
In  a  motion  picture.  The  court  held 
that  such  a  production  was  drama- 
tized within  the  meaning  of  the  stat- 
ute. No  one  now  questions  that  the 
moving  picture  may  show  a  dramati- 
zation, and  In  the  case  at  bar  the  pre- 
sentation on  the  screen  Is  a  dramati- 
zation; but  we  are  not  dealing  with 
definitions,  but  with  the  Intent  of  the 
parties.  In  Frohman  v.  Fitch,  164 
App.  Dlv.  232,  149  NTS  633,  Fitch, 
who  had  agreed  to  write  and  deliver 
a  play,  had  sold  his  original  work 
to  Frohman  under  a  broad  grant 
which     clearly     comprehended     the 


ownership  of  Pitch's  work  by  Froh- 
man for  all  purposes.  The  language 
there  was: 

'Whereas,  the  said  party  of  the 
first  part  [Fitch]  agrees  to  write  and 
deliver  a  play  on  or  before  January 
1,  1901;  and, 

'Whereas,  the  said  party  of  the- 
second  part  [Frohman]  desires,  the 
exclusive  right  to  produce  or  to  have 

Sroduced  the  said  play  in  the  United 
tates  of  America  and  in  Canada: 
'Now,  therefore  .  .  .  the  said 
party  of  the  first  part  agrees  to  sell, 
assign,  and  transfer,  and  thereby 
does  sell,  assign,  and  transfer  to  the 
said  party  of  the  second  part  the 
exclusive  right  to  produce  the  said 
play  in  the  United  States  of  America 
and  in  Canada,  for  which  sale,  as- 
signment and  transfer  the  said  party 
of  the  second  part  agrees  to  pay  to 
the  said  party  of  the  first  part  or  hla 
authorized  agent,  as  follows.'  ...  In 
Harper  v.  Klaw.  232  Fed.  609,  decided 
by  Judge  Hough  on  January  6,  1916, 
the  agreement  was  made  at  a  time 
(1899)  when  motion  picture  plays 
were  not  In  the  contemplation  of 
either  party,  and  he  held,  on  the 
facts  in  that  cas^  therefore,  ^hat 
neither  party  could  produce  motion 
pictures.  He  was  considering  a  con- 
tract made  at  a  time  when. conditions 
were  radically  dlfterent  from  those 
which  existed  in  1911;  but,  in -so  far 
as  he  construed  the  language  used 
in  that  contract  (which,  in  substance, 
resembles  that  in  the  case  at  bar), 
he  held  that  the  grant  did  not  pass 
the  motion  picture  rights."  Klein  ▼. 
Beach,  232  Fed.  240,  246  [aff  239  Fed. 
108,  161  CCA  282],  (2)  "The  right 
conferred  was  to  produce  one  version 
only,  and  that  In  a  particular  man- 
ner, and  in  places  limited  to  cities  of 
a  certain  size.  The  contract  prohib- 
its any  change  In  the  manner  of  per- 
formance or  text,  and  contains  pro- 
visions as  to  royalties  and  their 
computation,  confessedly  Incapable  of 
application  to  any  method  of  produe- 
Ing  photoplays  in  commercial  use  or 
known  to  witnesses  or  counsel.  It  is 
unnecessary  to  expand  this  thought. 
The  whole  arrangement  made  be- 
tween the  parties  In  1899  is  not  only 
inconsistent  with,  but  repugnant  to, 
the  thought  of  making  'movies'  out 
of  Ben  Hur.  This  differentiates  the 
case  at  bar  from  Frohman  v.  Fitch, 
164  App.  Dlv.  231.  149  NYS  «3S,  with 
which  1  fully  concur;  but  these  de- 
fendants never  got  so  ample  a  grant 
aa  did  Mr.  Frohman."  Hamper  v. 
Klaw,  232  Fed.  609,  612. 
_[b]  Jndtelal  aoUoe  of  motloa  nlo- 
tiure  plMtovlajra. —  "it  •  may  be  as^ 
sumed  that  in  November,  1911,  the 
time  of  the  contract,  the  motion  pic- 
ture play  was  well  known.  This 
knowledge  is  Judicially  obtained 
from  the  flies  of  the  court  and  from 
reported  decisions,  notably  Kalem 
Co.  V.  Harper,  222  U.  S.  65,  32  SCt 
20,  56  L,.  ed.  92,  AnnCasl913A  1286 
[afr  169  Fed.  61,  94  CCA  429]."  Klein 
V.  Beach,  232  Fed.  240,  244  raff  xs» 
Fed.    108,    151   CCA   282]. 

31.  Mills,  Inc.  V.  Standard  Music 
Roll  Co.,  223  Fed.  849. 

[a]  Bale  appIlaA. — a  license  agree- 
ment which  recites  that  piaintrtC  Is 
the  owner  of  a  copyrighted  musical 
composition,  that  defendant  desires 
to  secure  the  privilege  of  using  It  in 
the  manufacture  of  Its  music  rolls, 
and  which  declares  that  plalntifT 
gives  to  defendant  the  privilege '  to 
use  the  copyrighted  musical  compo^  (> 
sltlon  In  the  manufacture  of  Itrf^ 
sound  records  la  any  form,  and  con- 
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COPYRIGHT  AND  LITERARY  PROPERTY 


[§§  259-260 


for  a  series  of  magazine  articles  does  not  authorize 
use  of  the  pictures  in  a  publication  of  sueh  articles 
in  separate  form.''  A  mere  licensee  may  not  license 
others."  A  licensor  is  under  an  implied  negative 
covenant  not  to  use  his  reserved  rights  to  the 
detriment  or  destruction  of  the  beneficial  use  of  the 
license  granted.^  Where  a  work  is  published  under 
a  profit  sharing  agreement,  the  publisher  assuming 
the  risk  and  the  author  retaining  the  copyright, 
the  relation  between  publisher  and  author  is  that 
of  joint  adventurers.^  An  assignee  without  notice 
of  a  prior  revocable  license,  or  a  license  not  limited 
as  to  time,  may  restrain  further  publication  by  the 
licensee.**  But  a  licensee  for  a  fiked  period  will  be 
'  protected  during  that  period  against  an  assignee 
with  notice." 

[$  260]  O.  OontractB  in  Bestraint  of  Trade; 
Pnce  Bestrictions.  Copyright  being  a  legal  statu- 
tory monopoly,  contracts  appropriate  to  the  enjoy- 
ment   of    that    monopoly    and    not    calculated    or 

sents  to  extendlnir  the  original  copy- 
right to  the  Instruments  serving  to 
reproduce  mechanically  the  musical 
work,  does  not  permit  defendant  to 

?rlnt,    and    distribute    without    addl- 
lonal  charge,  on  separate  sheets  of 
paper,  the  words  of  the  composition 


designed  to  extend  it  beyond  the  limits  of  the 
statutory  grant  are  not  invalid  as  being  in  restraint 
of  trade,  or  as  tending  to  monopwly."* .  Until  par- 
ticular copies  have  been  sold  by  or  with  the  consent 
of  the  copyright  proprietor,  his  control  of  the 
terms  and  conditions  of  the  sale  of  them  is  absolute: 
he  is  master  of  the  situation.^^  Thus  the  owner  of 
a  copyright  may  by  contract  fix  the  price  at  which 
copies  of  the  copyrighted  work  may  be  sold  by  bis 
licensee,  and  such  price  restriction  is  valid  and  en- 
forceable,*" and  violation  of  it  may  constitute  in- 
fringement of  the  copyright"  as  to  copies  of  the 
work  being  sold  for  the  first  time.  This  rule  is 
limited  to  the  original  sale;  copies  once  lawfully 
sold  on  terms  satisfactory  to  the  owner  of  the 
copyright  become  freed  from  the  monopoly  and  are 
subject  to  the  ordinary  rules  applicable  to  any  other 
species  of  property.**  It  is  now  settled,  aft«r  much 
conflict  of  opinion,  that  a  price  restriction  cannot  be 
made  to  run  with  the  goods  by  means  of  any  form 


in  the  boxes  containing  the  rolls,  al- 
though the  words  and  music  were 
not  copyrighted  separately;  the 
words  musical  composition"  hav- 
ing a  more  limited  meaning  in  the 
license  agreement  than  In  the  copy- 
right statute,  where  the  expression 
means  both  words  and  music.  Mills, 
Inc.  V.  Standard  Music  Roll  Co.. 
223  Fed.  849,  851  (where  the  court 
said:  "l»can  readily  perceive  that. 
If  the  defendant  were  manufac- 
turing discs  or  records  for  use  In 
phonographs  or  similar  Instruments 
which  produce  both  the  words  and 
the  music  the  license  agreements 
would  permit  the  use  of  both  the 
words  and  the  music,  beoause  both 
would  then  enter  Into  the  manufac- 
ture of  the  records"). 

3a.  Strahan  v.  Qraham,  16  L.  T. 
Reo.  N.  S.  87  [aff  17  L.  T.  Rep.  N.  S. 
457]. 

33.  Cooper  v.  Stephens,  [1895]  1 
Ch.  667;  W.  Marshall  &  Co.,  Ltd.  v. 
A.  H.  Bull,  Ltd.,  85  L.  T.  Rep.  N.  8. 
77. 

[a}  TuMioatlon  In  uiotlMV's  '■**»"^ 
—  under  a  license  In  general  terms 
to  another  person  "to  print,  publish, 
and  sell."  the  licensee  was  not  bound 
under  the  lic6ti^e  to  print  and  pub- 
lish the  musical  composition  in  his 
own  name.  Booth  v.  Edward  Lloyd, 
Ltd.,  26  T.  L.  R.  549. 

34,  Harper  v.  Klaw,  232  Fed.  609; 
Frohman  v.  Pitch,  164  App.  Dlv.  281. 
149  NTS  633;  Reade  v.  Bentley,  4 
Kay  &  J.  656,  70  Reprint  273. 

'  fa]  Bill*  uipUad  to  mottoB  plo- 
tnraa. — (1)  Where  the  owner  of  the 
copyright  In  a  novel  grants  an  ex- 
clusive license  to  dramatize  and  pro- 
duce In  the  form  of  an  ordinary 
drama,  there  Is  an  Implied  covenant 
against  granting  another  a  license  to 
produce  the  work  as  a  moving  pic- 
ture photoplay.  The  result  is  that 
under  such  circumstances  neither 
party  to  the  original  license  can  pro- 
duce a  photoplay  of  the  work  except 
by  bargain  with  the  other.  Harper 
V.  Klaw,  232  Fed.  609.  (2)  "The  'ex- 
clusive right  to  dramatize'  the  novel 
for  presentation  on  the  stage'  merely 
meant  that  no  one  else  was  to  be 
permitted  to  dramatize  for  the  stage, 
but  did  not  comprehend  that  Beach 
could  not  grant  the  right  to  another 
independently  to  dramatize  the  novel 
for  the  scrAen.  Of  course,  'stage'  is 
a  comprehensive  term.  College  com- 
mencements, public  meetings,  motion 
picture  exhibitions  take  place  on  the 
physical  structure  called  'a  stage*; 
hut  'presentation  on  the  stage'  in 
this     contract     surely     means     the 


spoken  play.  It  Is  suggested  that  to 
hold  that  Beach  retained  the  motion' 
picture  rights  would  violate  the  in- 
tent of  the  parties,  because  the  mo- 
tion picture  would  destroy  or  Impair 
the  commercial  value  of  Klein's  dra- 
matic version,  and  that  Klein  and 
the  others  could  not  have  contem- 
plated such  a  result.  I  am  far  from 
satisfied  that  every  motion  picture 
interferes,  with  the  box  office  receipts 
from  the  same  play  on  the  dramatic 
or  the  operatic  stage.  I  imagine 
that  the  motion  picture  'Carmen'  will 
not  outlast  the  living  opera.  Then 
it  Is  quite  understandable  that  a 
novel  may  be  presented  to  a  theater 
audience  In  a  way  quite  different 
from  that  shown  to  a  motion  picture 
audience  and  for  reasons  which  are 
obvious  to  those  who  attend  both." 
Klein  V.  Beach,  232  Fed.  240,  246  [alt 
239  Fed.  108,  151  CCA  282]. 

[b]  Oompatittva  eUtloiw. — "Where 
an  author  has  sold  an  edition  of  a 
given  number  of  copies  to  one  pub- 
lisher, he  is  not  at  liberty,  before 
they  are  sold,  to  publish  the  same 
work  himseli  or  through  another 
publisher,  in  such  a  manner  as  to 
compete  with  the  ^ition  he  has  sold, 
but  is  bound  to  afford  to  the  pur- 
chaser a  full  opportunity  of  realizing 
the  benefit  of  his  contract."  Reade 
V.  Bentley,  4  Kay  &  J.  656,  661,  70 
Reprint  273  [appr  Sweet  v.  Cater,  li 
Sim.  572,  34  EngCh  572.  59  Reprint 
994],  Compare  Warne  v.  Routledge, 
L.  R.  18  Eq.  497  (where  it  was  held 
that  there  was  no  implied  agreement 
by  the  author  not  to  bring  out  a  sec- 
ond edition  until  the  first  edition 
had  been  sold  out). 

tc]  Casa  »ot  wltlilB  rule;  dxanui- 
tlzatioiia>— The  owner  of  a  copy- 
righted story,  having  assigned  the 
right  of  performing  a  particular 
copyrighted  drama  made  therefrom, 
could  lawfully  give  to  another  the 
sole  right  of  performing  a  different 
dramatic  composition  of  the  story, 
while  the  first  dramatic  assignee 
would  have  no  right  to  make  another 
dramatization.  Harper  v.  Kalem 
Co.,  169  Fed.  61,  94  CCA  429  [aff  222 
XT.  S.  65.  32  set  20,  66  L.  ed.  92,  Ann 
Casl913A   1285]. 

[d]  An  ascliudw  Ilomse  implies  a 
covenant  not  to  grant  a  similar  li- 
cense to  others,  and  will  support  an 
action  for  breach  of  contract.  Heap 
V.  Hartley,  42  Ch.  D.  461. 

3S.  Stevens  v.  Bennlng,  6  De  G. 
M.  &  G.  223,  65  EngCh  176.  43  Re- 
print 1218  [aff  1  Kay  &  J.  168,  69 
Reprint  4141;  Reade  v.  Bentley,  4 
Kay  &  J.  656,  70  Reprint  273. 

[a1  Fartnershlp. — (1)  A  profit 
sharing  agreement  between  an  au- 
thor and  a  publisher  does  not  neces- 
sarily constitute  a  partnership  be- 
tween them.  Gardiner  v.  Chllds,  8 
C.  &  P.  346,  34  ECL  770.  (2)  A  profit 
sharing    agreement   between    an   au- 


thor and  a  publisher  for  the  publi- 
cation of  a  specified  edition  Is  a  li- 
cense and  not  an  assignment.  B«ade 
V.  Bentley,  4  Kay  &  J.  656,  70  Reprint 
273. 

Joint  aflTMitiire  K«nacally  see  Joint 
Adventures  [23  Cyc  452]. 

38#  London  Printing,  etc.  Alliance 
y.  Cox,   [1891]   3  Ch.  291. 

37.  Warne  v.  Routledge.  L.  R.  IS 
Eq.  497.     See  also  supra  If  39,  251. 

38.  Bobbs-Merrlll  Co.  v.  Straus. 
147  Fed.  15,  77  CX;A  607,  16  LRANS 
766  [aff  139  Fed.  155.  and  aff  210  U. 
8.  339.  28  set  722,  52  L.  ed.  1086]; 
Murphy  v.  Christian  Press  Assoc. 
Pub.  Co.,  38  App.  Dlv.  426,  56  NTS 
697. 

[a]  ZUastrctlon. — ^A  contract  be- 
tween the  owner  of  the  copyright  of 
a  book  and  plates  for  printing  it.  and 
one   to   whom   it   sells   a   set   of   the 

Slates  and  the  right  to  publish  the 
ook  from  such  set.  that  "plainly- 
bound  copies"  should  not  be  sold  be- 
low a  certain  price,  means  that  the 
cheapest  edition  shall  not  be  sold  be- 
low such  price,  and  prevents  better 
books  being  sold  for  less.  Murphy 
V.  Christian  Press  Assoc.  Pub.  Co..  38 
App.  Dlv.  426,  66  NTS  597. 

39.  Blflits  ooaferrea  Ity  oovyrHht 
see  infra  {  264. 

40.  Authors,  etc..  Newspaper  Assoc 
V.  O'Gorman  Co..  147  Fed.  616; 
Murphy  v.  Christian  Press  Assoc 
Pub.  Co..  38  App.  Dlv.  42ff,  56  NYS 
697;  Bennlng  v.  Dove,  5  C.  &  P.  427, 
24  ECL  638. 

[a]  An  affreemant  between,  an 
snthor  and  a  pnbllalur  that  a  copy- 
righted work  snail  not  be  sold  below 
a  certaip  price  is  not  within  the 
principle  of  contracts  in  restraint  of 
trade  and  will  bind  a  subsequent 
licensee.  Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  38  App.  Dlv.  426.  66 
NTS    697. 

41.  See  infra  i  291. 

43.  Bauer  v:  O'Donnell.  229  U.  S.  L 
33  set  616,  67  L.  ed.  1041,  50  LRANS 
1185  (patented  article);  Authors,  etc.. 
Assoc  V.  O'Gorman  Co..  147  Fed.  Bit; 
Scribner  v.  Straus.  147  Fed.  28.  78 
CCA  122  [aff  139  Fed.  193.  and  aff 
210  U.  S.  352.  28  SCt  736.  62  L.  ed. 
1094];  Bobbs-Merrlll  Co.  v.  Straus. 
139  Fed.  165  [aff  147  Fed.  15.  77  CCA 
607.  IS  LRANS  766  (aff  210  U.  S.  3S9. 
28  SCt  722,  52  L.  ed.  1086)]. 

"The  owner  of  an  article  made  un- 
der a  patent  right  or  of  a  book 
printed  under  a  copyright  is  in  no 
sense  a  licensee  of  the  patentee  or  of 
the  owner  of  the  copyright."  Bobbs- 
Merrlll  Co.  V.  Straus,  supra. 

"Upon  such  facts  as  are  now  pre- 
sented we  think  the  right  to  vend 
secured  in  the  patent  statute  is  not 
distinguishable  from  the  right  of 
vending  given  in  the  copyright  act. 
In  both  Instances  it  was  the  intention 
of  Congress   to   secure   an   exclusive 


For  later  oases,  developments  and  chances  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[is  C.J.]'    1105 


Df  notice  or  contract,**  and  that  a  contract  seeking 
to  impose  a  price  restriction  on  resales  of  goods 
once  lawfully  sold  is  void  as  in  restraint  of  trade,** 
and,  in  the  case  of  interstate  commerce,  as  in  viola- 
lioA  of  the  Sherman  Act.*^  The  copyright  law  does 
aot  confer  a  right  to  combine  in  restraint  of  trade.** 

Idinited  editions.  The  copyright  owner  and  bis 
issignee  for  the  benefit  of  creditors  is  bound  by  a 
contract  under  which  copies  have  been  sold  under  a 
:ovenant  that  only  a  specified  number  of  copies 
shall  be  printed.'" 

[4  261]    H.    Joint  Owners.**    Where  a  copyright 


is  owned  by  more  than  one  person,  the  relation' is 
that  of  tenants  in  common  and  not  that  of  joint 
tenants.*'  The  several  owners  of  a  copyright  may 
make  a  contract  among  themselves  as  to  printing 
and  publishing  their  work,  and  one  of  them  cannot 
set  up,  as  against  another,  his  original  rights  as  a 
coowner  in  violation  of  such  contract.***  In  the 
absence  of  contract  between  them,  each  of  several 
common  owners  of  a  copyright  has  an  equal  right 
to  enjoy  and  use  the  conmion  property  without 
liability  to  account  for  profits  to  the  other  owners,*' 
but  there  are  cases  in  which  a  contrary  view  has 


right  to  sell,  and  there  Is  no  grant 
>f  a  privilege  to  keep  up  prices  and 
jrevent  competition  by  notices  re- 
stricting the  price  at  which  the 
irtlcle  may  be  resold.  The  right  to 
/end  conferred  by  the  patent  law  has 
}een  exercised,  and  the  added  restric- 
lon  Is  beyond  the  m-otectlon  and  pur- 
}ose  of  the  act.  This  being  so,  the 
^ase  la  brought  within  that  line  of 
:ases  In  which  this  court  from  the 
leglnning  has  held  that  a  patentee 
vho  has  parted  wltlf  a  patented 
nachlne  by  passing  title  to  a  pur- 
:haser  has  placed  the  article  beyond 
:he  limits  of  the  monopoly  secured 
>y  the  patent  act."  Bauer' v.  O'Don- 
lell,  229  U.  S.  1,  17,  33  SCt  616,  67 
:...   ed.    1041,   60   L.RANS    1186. 

Violation  of  pzloa  rastilctiOBa  ■■ 
Biftlagnnsnt  see  infra  i  291. 

43.  Straus  v.  American  Publish- 
ers' Assoc,  231  XT.  S.  222,  34  SCt  84, 
>8  L.  ed.  192,  LiRA1916A  1099;  Bauer 
ir.  O'Donnell,  229  U.  S.  1,  33  SCt  616, 
>7  L.  ed.  1041,  50  LRANS  1186  (pat- 
jnted  article);  Bobbs-MerrlU  Co.  v. 
Straus,  210  U.  S.  339,  28  SCt  722,  62 
L,.  ed.  1086  [aff  147  Fed.  15,  77  CCA 
507,  16  LRANS  766  (a«f^  139  Fed. 
156)];  Authors,  etc.,  Assoc,  v.  O'Gor- 
man  Co.,  147  F'ed.  616;  Scribner  v. 
Straus,  147  Fed.  28,  78  CCA  122  Jaff 
139  Fed.  193,  and  afC  210  U.  S.  362, 
28  SCt  736,  62  L.  ed.  10941;  Bobbs- 
Werrill  Co.  v.  Straus,  147  Fed.  16,  77 
3CA  607,  15  LRANS  766  [aff  139 
Ped.  155.  and  afl  210  U.  S.  339.  28  SCt 
722,  62  L.  ed.  1086].  See  Henry  v. 
Pi..  B.  Dick  Co.,  224  U.  S.  1.  32  SCt 
164.  56  L.  ed.  646,  AnnCa8l913D  880 
(reviewing   cases). 

"It  was  doubtless  within  the  power 
>f  Congress  to  confer  such  right  of 
restriction  upon  a  patentee.  Has  lt° 
lone  so?  The  question  has  not  been 
letermined  in  any  previous  case  in 
^hls  court,  so  far  as  we  are  aware. 
:t  was  dealt  with  under  the  copy- 
right statute,  however,  in  the  case 
>f  Bobbs-MerriU  Co.  v.  Straus,  210 
a.  a.  339,  28  SCt  722,  62  L.  ed.  1086. 
[n  that  case  it  was  undertaken  to 
imit  the  price  of  copyrighted  books 
Tor  sale  at  retail  by  a  notice  on  each 
>ook  fixing  the  price  at  one  dollar 
md  stating  that  no  dealer  was  li- 
censed to  sell  it  for  less  and  that  a 
■ale  at  a  less  price  would  be  treated 
IS  an  Infringement  of  the  copyright. 
[t  was  there  held  that  the  statute.  In 
lecurlng  to  the  holder  of  the  copy- 
ighjt  the  sole  right  to  vend  copies  of 
he  book,  conferred  a  privilege  which, 
vhen  the  book  was  sold,  was  exer- 
cised by  the  holder,  and  that  the 
■Ight  secured  by  the  statute  was 
hereby  exhausted.  The  court  also 
leld  that  it  was  not  the  purpose  of 
;he  law  to  grant  the  further  right 
o  qualify  the  title  of  future  pur- 
chasers by  means  of  the  printed  no- 
ice  affixed  to  the  book,  and  that  to 
rive  such  right  would  extend  the 
itatute  beyond  its  fair  meaning  and 
leoure  privileges  not  Intended  to  be 
covered  by  the  act  of  Congress.  In 
hat  case  It  was  recognised  that  there 
ire  dilterences  between  the  copy- 
■ight  statute  and  the  patent  statute, 
ind  the  purpose  to  decide  the  ques- 
lon  now  before  us  was  exnressly 
lisclaimed.  ...  So  far  as  the  use 
if  the  terms  "vend'  and  •vending"  fs 
oncemed,  the  protection  Intended  to 
)e  secured  is  substantially  Identical. 
Che  sale  of  a  patented  article  is  not 
tsaentially  different  from  the  sale  of 
[IS  C.  J.— 70] 


a  book.  In  each  case  to  vend  is  to 
part  with  the  thing  for  a  consider- 
ation. ...  In  providing  ^or  grants 
of  exclusive  rights  apd  privileges  to 
inventors  and  authors  we  think  Con- 
gress had  no  intention  to  use  the 
term    'vend'    in    one    sense    in    the 

f latent  act  and  'vending"  In  another 
n  the  copyright  law.  Protection  In 
the  exclusive  right  to  sell  is  aimed 
at  in  both  Instances,  and  the  terms 
used  in  the  statutes  are  to  all  in- 
tents the  same.""  Bauer  v.  O'Donnell, 
229  U.  3.  1,  12,  33  SCt  616,  67  L.  ed. 
1041,  60  LRANS  1186. 

44.  Motion  Picture  Patents  Co.  v. 
Universal  Film  Co.,  37  SCt  416  (pat- 
ent case);  Straus  v.  American  Pub- 
lishers" Assoc,  231  U.  S.  222,  234,  34 
SCt  84.  68  L.  ed.  192,'LRA1916A  1099; 
Bauer  v.  O'Donnell,  229  U.  S.  1.  33 
SCt  616,  67  L.  ed.  1041,  60  LRANS 
118"6  (patente.d  article);  Dr.  Miles 
Medical  Co.  v.  John  D.  Park,  etc.,  Co., 
220  U.  S.  373,  31  SCt  376.  65  L.  ed. 
602  (trade-mark  case);  Bobbs-Mer- 
rlU Co.  V.  Straus,  139  Fed.  156  raff 
147  Fed.  15.  77  CCA  607.  15  LRANS 
766  (aff  210  U.  S.  339.  28  SCt  722, 
62  L.  ed.  1086)].  See  John  D.  Parks, 
etc.,  Co.  v.  Hartman,  153  Fed.  24,  82 
CCA   168,    12    LRASs   136    Icertlorari 


dism  212  U.  S.  688,  29  SCt  689,  53 
L.  ed.  662]  (reviewing  cases,  but  In- 
volving proprietary   medicines   made 


under  a  secret  process). 

"In  the  present  case,  it  cannot  be 
successfully  contended  that  the  mo- 
nopoly of  a  copyright  Is  in  this  re- 
spect any  more  extensive  than  that 
secured  under  the  patent  law.  No 
more  than  the  patent  statute  was 
the  copyright  act  intended  to  au- 
thorize agreements  In  unlawful  re- 
straint of  trade  and  tending  to 
monopoly,  in  violation  of  the  spe- 
cific terms  of  the  Sherman  Law, 
which  is  broadly  designed  ta  reach 
all  combinations  in  unlawful  re- 
straint of  trade  and  tending  because 
of  the  agreements  or  combinations 
entered  into  to  build  up  and  perpetu- 
ate monopolies."'  Straus  v.  American 
Publishers"  Assoc,  supra. 

[a]  BUpmatlaa  for  Umltad  >•- 
■trauit  on  raaals. — ^A  provision  in  a 
contract  for  the  sale  of  a  copyrighted 
book  that  it  should  not  be  resold 
prior  to  Aug.  1,  1907,  or  offered  or 
advertised  for  resale,  was  not  con- 
trary to  public  policy.  Authors,  etc., 
Assoc.  V.  0"Gorman  Co.,  147  Fed.  616. 

46.  Straus  v.  American  Publishers' 
Assoc,  231  U.  S.  222,  34  SCt  84,  58 
L.  ed.  192,  LRA1916A  1099  [rev  199 
N.  Y.  648,  93  NE  1133,  prior  appeals 
in  state  court  193  N.  Y.  496.  86  NH 
626,  177  N.  Y.  473,  69  NB  1107,  101 
AmSR  819,  64  LRA  701];  Bobbs- 
MerrlU  Co.  V.  Straus,  139  Fed.  166 
[aff  147  Fed.  16,  77  CCA  607,  15  LRA 
NS  766  (aff  210  U.  S.  339,  28  SCt  722, 
62  L.  ed.  1(^86)]. 

[a]  Bnla  appUed^-Agreements  be- 
tween publishers  or  owners  of  copy- 
righted books  that  books  shall  only 
be  sold  to  booksellers  who  will  main- 
tain a  stipulated  retail  price  for  a 
specified  period,  and  that  they  will 
not  sell  books  to  anyone  who  will  cut 
such  price,  cannot  be  justified  under 
the  Copyright  Act.  Straus  v.  Ameri- 
can Publishers'  Assoc.  231  U.  S.  222, 
34  SCt  84,  58  L.  ed.  192.  LRA1915A 
1099  [rev  199  N.  Y.  648,  93  NE  1133; 
prior  appeals  In  state  court  193  N.  Y. 
496,  86  NE  625.  177  N.  T.  478.  69  NB 
1107,  101  AmSR  819,  64  LRA  701]. 


46.  Straus  v.  American  Publishers" 
Assoc,  231  U.  S.  222,  34  SCt  84,  68 
L.  ed.  192,  LRA1916A  1099;  Mines  v. 
Scribner,  147  Fed.  927;  Bobbs-Merrill 
Co.  v.  Straus,  139  Fed.  155  [atf  147 
Fed.  16,  77  CCA  607,  15  LRANS  766 
(aff  210  U,  S.  339,  28  SCt  722,  52  L. 
ed.  1086)]:  Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  S8  App.  Dlv.  426,  56 
NY8  697. 

[a]  Season  for  mie. — "The  copy- 
right law  cannot  help  the  defendants, 
because,  in  the  first  place  the  re- 
straint is  not  confined  to  copyrighted 
books,  and,  If  it  were,  it  cannot  be 
so  that  the  right  given  a  single  pub- 
lisher to  do  as  he  pleases  with  his 
copyrighted  book  can  be  extended, 
so  that  he  can  combine  with  other 
owners  of  copyrights  and  permit  his 
book  to  be  subject  to  the  rules  laid 
down  by  the  united  owners."  Mines 
V.  Scribner,   147  Fed.   927,   928. 

fb]  Bote  appUed. —  "We  suppose 
that  the  author  of  a  new  geometry 
may  fix  the  price  at  which  he  will 
sell  his  work  at  any  sum,  or  arrange 
with  others  for  its  publication  and 
sale  at  the  stipulated  price.  But  If 
all  the  publishers  of  books  on  geom- 
etry were  to  combine  and  agree  not 
to  sell  any  publication  on  that  sub- 
ject except  for  a  stipulated  price,  the 
contract  would  be  In  restraint  of 
trade  and  void.  The  difference  of 
principle  between  the  two  cases  is 
just  this:  Monopolies  are  not  fcwored, 
and  agreements  to  create  the  same, 
except  where  authorized  by  law,  are 
void.  No  law  authorizes  a  monopoly 
of  all  publications  on  the  subject  of 
geometry;  the  law  does,  however, 
authorize  and  grant  to  the  author  a 
monopoly  in  any  particular  -work 
which  he  may  publish  on  that  sub- 
ject." Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  88  App.  Dlv.  426. 
430,  66  NYS  597. 

47.  Rider,  Petitioner,  16  R.  I.  271, 
16  A  72. 

48.  Joint  avthoiB  see  supra  i  27. 

49.  Laurl  v.  Renad,  [1892]  3  Ch. 
402;  Powell  v.  Head,  12  Ch.  D.  686. 

60.  Holt  V.  Silver,  169  Mass.  436, 
48  NE  837:  Gould  v.  Banks,  8  Wend. 
(N.  Y.)  662,  24  AmD  90. 

[a]  Bui*  applied. — A  contract  be- 
tween plaintiff  and  defendant  pro- 
vided that  defendant  should  print  and 
publish  certain  copyrighted  books 
which  were  owned  Jointly  by  plain- 
tiff and  F,  and  contribute  two  thou- 
sand dollars  as  further  capital,  to  be 
secured  by  plaintiff,  and  returned  at 
the  termination  of  the  contract.  On 
the  termination  of  the  contract  plain- 
tiff was  bound  to  return  the  two 
thousand  dollars  to  defendant,  al- 
though the  latter  had  acquired  F's 
rights  under  the  copyright  and  had 
equal  rights  with  plaintiff  to  publish 
it,  and  was  receiving  the  benefit  of 
the  extra  capital.  Holt  ▼.  Silver,  169 
Mass.  435.  48  NE  837. 

51.  Charter  v.  Bailey,  64  Me.  4S«, 
18  AmR  273. 

[a]  Season  for  ml*. — "Bach  can 
exercise  his  own  right  alone  without 
using,  or  receiving  any  aid  or  benefit 
whatever  from  the  title  or  property 
of  the  others.  But  If  none  be  allowed 
to  enjoy  his  legal  interest  without 
the  consent  of  all,  then  one,  by  with- 
holding his  consent,  might  practically  i  C> 
destroy  the  value  of  the  whole  use.  ^^ 
And  a  use  only  unon  condition  of 
accounting  for  profits,  would  compel 
a  dtanae,  or  a  risk  of  skill,  capital 
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I>eefa  taken."* 

[i  262]  I.  BemediM  and  Procednre.  For  any 
breach  of  contract  the  ordinary  contract  remedies 
are  available."  An  express  n^ative  covenant  may 
be  enforced  by  injunction."  A  mere  breach  of 
contract  cannot  be  treated  and  remedied  as  an  in- 
fringement," but  a  violation  of  conditions  in  a 
license  contract  may  make  the  licensee's  use  un- 


authorized and  therefore  an  infringement.**  Caaes 
asserting  or. denying  rights  under  the  copyright  law 
present  a  federal  question  sufficient  to  support  an 
appeal  to  the  supreme  court  from  the  highest  state 
court."  A  publisher  under  a  profit  shanng  agree- 
ment  occupies  a  fiduciary  {wsition  which  entitles 
the  author  to  an  account.'* 


X.    XNTSIKOEMEirr  OF  OOPlTKIOHT 


[$  263]  A.  General  Snleft—  1.  Definition  of 
Infringement  or  Piracy.  Infringement  of  copyright, 
or  piracy,  which  ie  a  synonymous  term  in  this  con- 
nection, consists  in  the  doing  by' any  person,  with- 
out the  consent  of  the  owner  of  the  copyright,  of 
anything  the  sole  right  to  do  which  is  coi^erred  by 
the  statute  on  the  owner  of  the  copyright.''  Use 
of  the  copyrighted  work  in  any  other  manner  is  not 
an  infringement  of  the  copyright."* 


and  time  with  no  right  to  call  for  a 
sharing  of  i>osslbls  losses.  When  one 
owner  Dy  exercising  a  right  expressly 
conferred  upon  htra,  In  nowise  uses 
or  molests  the  right,  title,  possession 
or  estate  of  his  co-owners,  or  hinders 
them  from  a  full  enjoyment,  or  sale 
and  transfer  of  their  whole  property, 
we  fall  to  perceive  any  principle  of 
equity  which  would  require  him  to 
account  therefor.  If  owners  of  such 
property  would  have  the  result  oth- 
erwise, they  must  bring  It  about  by 
contract.  Such  seems  to  be  the  rule 
governing  owners  in  common  of  pat- 
ent rights;  (Clum  v.  Brewer,  6  F.' 
Cas.  No  2.909,  2  Curt.  606;  Vose  v. 
Singer,  4  Allen  (Mass.)  226,  81  AmD 
696;  Mathers  v.  Green,  L.  R.  1  Ch.  29, 
20  BRC  737;  contra,  Pitts  v.  Hall,  20 
F.  Cas.  No.  11,193,  S  Blatchf.  201;) 
and  we  think  the  same  principle  ap- 
pliC4ble  to  the  question  Involved  In 
case  of  copyright.  The  bill  cannot  be 
sustained  so  far  as  it  seeks  for  an 
aceoant  in  respect  to  the  copyrights." 
Carter  v.  Bailey,  64  Me.  4S8,  463,  18 
AmR  278. 

sa.     Powell  y.  Head,  12  Ch.  D.  686. 

[a]  BMUioii  f«r  ooBtnwy  vlsw.— 
"The  statute  8  Will.  4,  c.  15,  gives 
the  sole  right  of  representation,  as 
I  will  call  It,  to  the  author  or  his 
assignee;  it  being  a  term  of  the  Act 
that  the  singular  shall  include  the 
plural.  In  this  case  you  have  two 
assignees,  two  ladles  who  became 
assignees  of  this  opera,  or  the  right 
of  representing  it  at  different  times, 
and  therefore  they  were  strictly  ten- 
ants in  common  or  part-owners  of 
the  right  of  representation,  or  liberty 
of  representing,  as  it  is  called.  That 
right,  I  take  it,  could  not  be  exer- 
cised by  one  o'f  them,  that  is,  could 
not  be  exercised  by  one  of  them  in 
the  sense,  that  one  could  give  the 
right  of  representation  to  a  third 
party.  I  aha  not  now  considering  the 
question  (it  will  be  time  enough  to 
decide  it  when  it  calls  for  decision) 
what  the  respective  rights  inter  se 
of  the  two  co-owners  would  be. 
There  is  no  possibility  of  arguing,  in 
respect  of  these  statutory  provisions, 
that  one  of  the  two  part-owners  of 
the  right  or  liberty  of  representing 
or  causing  to  be  represented  could 
license  a  third  person  to  represent 
without  the  consent  of  the  other 
part-owners  or  owners.  It  is  against 
the  very  essence  of  part-ownership 
that  when  there  Is  a  tenancy  in  com- 
mon, one  of  the  two  can  dispose  of 
the  right  of  the  other,  there  being 
no  partnership  or  other  form  of 
agencr.  That  being  so,  I  should  have 
said,  independently  of  the  provisions 
of  the  statute  to  which  I  am  about  to 
call  attention,  that  when  we  find  the 
sole  right  or  liberty  of  representing 
vested  In  two  persons,  and  one  of 
them  only  gives  a  license  to  a 
stranger,  the  stranger  is  still  ac- 
countable to  the  other  tenant  in  com- 


mon for  having  used  the  property, 
that  is,  the  right  of  representation, 
which  belonged  to  the  tenants  in 
common."  Powell  v.  Head,  12  Ch.  D. 
686,   689. 

B3.     See  generally  Contracts  f  790. 

[a]  Daiiia4C«a  for  hr««eh.i  in  an 
action  to  recover  from  a  theatrical 
company  for  royalties  received  by  it 
for  licensing  plays  adapted  by  plain- 
tiff to  be  played  In  stock,  the^  dam- 
ages would  be  the  agreed  percentage 
of  the  proceeds  as  the  contract  orig- 
inally read,  without  any  deduction 
for  the  amount  mistakenly  assumed 
to  have  been  paid  by  defendant  to 
the  author.  Pitch  v.  Shubert  Theat- 
rical Co.,  174  App.  Dlv.  229,  160  NTS 
1066. 

[b]  aoyaltiw^  Th»  remedy  to  re- 
cover royalties  "reserved  under  an 
assignment  of  a.copyright  interest  in 
books  is  an  action  at  law  for  the 
royalties   rather   than  In   equity   for 

-an  accounting.  Karst  v.  Prang  Edu- 
cational Co.,  182  App.  Dlv.  197,  116 
NTS  1049. 

54.  Ward  V.  Beeton,  Li.  R.  19  Bq. 
207.  See  also  Injunctions  [22  Cyo 
84E]. 

55.  Harper  v.  Klaw,  282  Fed.  609. 
See  also  Infra  |  291. 

se.  Harper  v.  Klaw,  282  Fed.  609. 
See  also  infra  |  291. 

57.  Straus  v.  American  Publish- 
ers' Assoc,  281  U.  S.  222,  24  SCt  84, 
68  L.,ed.  192,  t<RA191KA  1099.  See 
also  Infra  i{  881,  488;  and  Courts 
[11  Cyo  867]. 

[a]  radaral  qnestioB. — ^PlaintifTs 
contention  at  the  trial  in  a  state 
court  that  an  agreement  between  pub- 
lishers and  booksellers  to  maintain 
retail  prices  on  copyrighted  books 
not  only  went  beyond  tne  authority 
conferred  in  the  copyright  laws  re- 
lied on  by  defendant,  but  was  In 
violation  of  the  terms  of  the  Sher- 
man Anti-Trust  Act  of  July  2,  1890 
(26  U.  S.  St.  at  L..  209  c  647),  making 
illegal  combinations  In  restraint  of 
trade  and  tending  to  monopoly,  pre- 
sents a  claim  of  federal  righ^  which 
is  necessarily  denied  when  the  high- 
est state  court  alHrms  a  Judgment 
below  in  favor  of  defendant,  so  as  to 
sustain  the  appellate  Jurisdiction  of 
the  federal  supreme  court,  under  U. 
S.  Rev.  St.  (  709,  governing  writs  of 
error  to  a  state  court.  Straus  v. 
American  Publishers'  Assoc,  231  U. 
S.  222,  84  SCt  84.  68  L..  ed.  192,  LRA 
1916A  1099. 

58.  Barry  v.  Stevens,  31  Beav.  268, 
64  Reprint  1137. 

59.  English  Copyright  Act.  1911 
(1  &  2  Geo.  V  c  46  I  2  (1))  (which 
concise  and  accurate  statutory  defl- 
nltion  is  but  a  codiflcation  of  exist- 
ing law):  Bobbs-Merrlll  Co.  v.  Straus, 
210  U.  S.  339,  28  SCt  722,  62  t..  ed. 
1086;  Rlnn  v.  Apollo  Pub.  Co..  216 
Fed^  772;  Bobbs-Merrill  Co.  v.  Straus. 
147  Fed.  16.  77  CCA  607,  16  LRANS 
766  [aff  139  Fed.  166,  and  aff  810  U. 


[$264]    2.    Bights  Conferred  hy  Oopyrigfat.    The 

rights  secured  to  copyright  owners,  and  which  may 
be  infringed,  have  always  been  enumerated  in  the 
various  copyright  statutes;**  but  it  has  been  left 
largely  to  judicial  construction  to  determine  what 
will  constitute  infringement.**  The  general  right 
secured  is  the  exclusive  right  to  print,  reprint,  pub- 
lish, copy,  and  vend  the  copyrighted  work.**  Addi- 
tional rights  are  conferred  by  the  statute  in  the  case 

S.  339,  28  set  722,  62  L..  ed.  1086]; 
Fennlng  Filtn  Service,  Ltd.  v.  Wol- 
verhampton, [1914]  8  K.  B.  1171; 
Drone  Copyright  p  388. 

[a]  Steiatozy  deflaitlon^— "By  sec- 
tion 2,  -subsection  1,  of  the  Act 
'copyright  in  a  work  shall  be  deemed 
to  be  Infringed  by  any  person  who, 
without  the  consent  of  the  owner  of 
the  copyright,  does  anything  the  sole 
right  to  do  which  is  by  the  Act  con- 
ferred on  the  owner  of  the  copy- 
right.' "    CorelU  v.  Gray,  29  T.  L.  R. 


676. 

[b]  Mxmoy  is  also  used  to  describe 
a  violation  of  common-law  rights  in 
Intellectual  productions.  Drone  Coxiy- 
right  p   383.     See  supra  II   68,   69. 

(cl  naglailBm  differs  from  piracy 
In  that  It  does  not  necessarily  in- 
volve the  violation  of  legal  rights, 
and  also  in  that  It  does  involve  a 
false  assumption  of  authorship, 
which  may  or  may  not  be  the  case 
in  a  piracy.     Drone  Copyright  p  383. 

[d]  "Vhe  teat  of  whether  there 
had  been  any  infringement  of  the 
right  of  the  plaintiffs  would  be 
whether  any  forbidden  use  had  been 
made  of  the  plaintiffs'  publications." 
Ginn  V.  ApoUo  Pub.  Co..  216  Fed.  772, 
777. 

[el  Advarttslaff  a  vropoaad  •>> 
hlntioB  of  a  movuc  Slotare  amounts 
to  authorising  sucli  exhibition  and  is 
Itself  an  infringement  for  which 
"damages  ...  at  large"  may  be 
given  under  the  Bnglish  statute. 
Fennlng  Film  Service.  Ltd.  v.  Wol- 
verhampton, [19141  8  K.  B.  1171.  1174. 
_  ao.  Bobbs-Memll  Co.  v.  Straus. 
?10^U.  S.  889,  28  SCt  722.  62  L.  ed. 
1088:  Frost  v.  Olive  Series  Pub.  Co., 
24  r.  L.  R.   649. 

ei.  See  statutes  enumerated  supra 
11  69,  71.  77  et  seq. 
^"The  copyright  acts  substantially 
^ve  the  foUowing  additional  rights: 
To  copyright,  and  thus  secure  the 
sole  privilege  of  unlimited  multipli- 
cation and  sale  of  copies,  to  sell  or 
transfer   the  unlimited   right    of   re- 

f production,  sale,  and  publlcatloh.  the 
Imlted  right  of  serial  publication, 
the  right  of  publication  in  book  form, 
the  right  of  translation,  the  right  of 
dramatization,  or  one  or  more  of 
these  rights  in  specIOc  territory,  and 
the  right  to  secure  a  copyright  either 
generally,  or-  In  one  or  more  coun- 
tries whose  laws  permit  It,  either  in 
the  name  of  the  author  or  assignee. 
Also  the  right  to  the  author  to  li- 
cense the  sale  or  other  restricted  en- 
joyment of  some  lesser  right,  with- 
out the  power  to  copyright."  Harper 
V.  Donohue,  144  Fed.  491,  492  [aft 
146  Fed.  1028  mem,  76  CCA  678  mem]. 
ea.  Drone  (Copyright  po  888-886. 
es.  Act  March  4.  190S  (86  tJ.  8. 
St  at  L.  1075  o  820  ID  (which  was 
a  substantial  relhiactment  of  exist- 
ing law,  except  as  to  the  provisions 
relating  to  devices  for  mechanical 
reproductions,    which    were    new    In 
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of  particular  classes  of  'works,**  such  as  the  right  to 
translate^  make  other  versions,"  dramatize,  " 
novelize,  perf  ortri-or  represent,"  deliver  in  public," 
arrange  or  adapt,''  make  records  for  mechanical 
reproduction,'*  or  to  complete,  execute,  and  finish 
models  or  designs  for  works  of  art"  The  unauthor- 
ized exercise  of  any  of  these  rights  constitutes  an 
infringement."  Thej>roprietor's  rights  against  in- 
fringers are  measured  by  the  statute  in  force  at 
the  time  of  publication  and  under  which  the  copy- 
right was  secured/* 

[(265]    3.   Bichta  Not  Conferred  by  Oopyright— 


a.  In  OttienL  The  protection  afforded  by  a  copy- 
right is  substantially  different  from  that  afforded 
by  a  patent  ;'*  and  indeed  there  is  but  little  analogy 
between  copyrights  and  patents,  so  little,  that  deci- 
sions under  the  patent  law  must  be  applied  with 
caution  in  copyright  cases."  One  radical  difference 
ifi  that  a  patent  confers  an  exclusive  right  to  use,** 
whereas  a  copyright  contemplates  and  permits  fair 
use  by  all  persons  of  the  copyrighted  work." 

[i  266]  b.  Alt  or  System  Expounded.  The  copy- 
right in  a  book  dobs  not  extend  to  and  protect  the 
art  or  system  of  which  the  work  is  an  exposition,** 


this  act):  U.  8.  Rev.  St.  1  49S2;  26 
U.  S.  St.  at  L.  1107;  West  Pub.  Co.  v. 
Bdward  Thompaon  Co.,  109  Fed.  833 
(mod  on  other  grounds  ITS  Fed.  833, 
100  CCA  3031. 

"The  peculiar  right  conferred  by 
statutory  copyright  Is  to  multiply 
copies  after  publication,  to  the  ex- 
clusion of  other*."  Bobba-Merrill  Co. 
V.  Straus.  147  Fed.  IB.  19.  77  CCA 
607.  15  L.RAKS  766  [aCt  210  U.  S.  839, 
28  set  722,  52  ti.  ecT.  1086). 

[a]  The  right  of  mvltlslylBg  cop- 
!•■  By  pilntlav  includes  the  ritcht  to 
publish  and  sell.  Howitt  v.  Hall,  6 
L.  T.  Rep.  N.  8.  848. 

04.  Act  March  4.  1909  (85  U.  8. 
St.  at  U  107t  c  820  I  1  (b)  (c)  (d) 
(e)). 

06.  See  infra  I   301. 

00.  Ricordi  V.  Mason.  201  Fed.  184 
raft  210  Fed.  277,  127  CCA  126].  See 
also  Infra  i  297. 

[a]  Abridged  •tocy  of  opent  «r 
play.— ^'Although  section  1  of  the 
Copyright  Act,  which  went  Into  ef- 
fect July  1.  1909  (Act  March  4,  1909, 
c  320,  35  Stat.  1075  [U.  3.  Comp.  St. 
Supp.  1911,  p.  14721),  in  broad  terms 
drives  complainant  the  exclusive  right 
'to  translate  the  copyrighted  worlc 
Into  other  languages  or  dialects,  or 
make  any  other  version  thereof,'  etc., 
still  the  summing  up  of  a  libretto  by 
merely  outlining  the  plot  or  theme, 
detailing  the  incidents  in  such  a  way 
as  to  give  in  the  fewest  words  pos- 
sible the  so-called  story,  as  was  done 
by  the  defendant  with  the  operas 
'Germania'  and  'Iris,'  does  not  con- 
stitute the  making  of  such  a  version 
thereof  as  was  in  the  contemplation 
of  Congress  when  the  copyright  stat- 
ute was  enacted.  A  literal  oeflnition 
of  the  words  "make  any  other  version 
thereof  would  not  only  include  the 
defendant's  publication,  but  also  the 
newspaper  publication,  after  per- 
formance, of  any  reviews  or  criti- 
cisms, even  when  written  by  report- 
ers invited  by  the  owner  of  the  play 
to  witness  the  production.  The  pub- 
lication of  abridgments  or  versions 
of  the  play  or  opera  being  permitted 
to  the  newspapers,  it  makes  no  dif- 
ference that  another,  without  dia- 
logue or  stage  directions,  embodies 
practically  the  same  information  in 
i  salable  booklet"  Ricordi  v.  Ma- 
son, 201  Fed.  184  [aft  nO  Fed.  277. 
127   CCA   1261. 

07.  See  infra  f  802. 
00.     See  infra  I   318. 

60.     See  Infra  if  814-018,  321. 

70.  See  Infra  {  302. 

71.  See  infra  i  297. 

73.     See  infra  H  317,  322,  823. 

73.  See  infra  ||   824-827. 

74.  See  infra  St   276-329. 

75.  Wltmark  v.  Standard  Music 
Roll  Co.,  221  Fed.  376.  137  CCA 
184;  Davles  v.  Bowes,  209  Fed.  S3 
[aff  219  Fed.  178.  164  CCA  6621.  But 
^ee  Huebsch  v.  Arthur  H.  Crist  Co., 
!09  Fed.  886  (where  Act  March  4, 
:909  [35  U.  S.  St.  at  L.  1076  c  320 
I  251  relative  to  relief  obtainable  for 
nfrfnglng  a  copyright  was  held  to 
ipply  to  infringements  of  copyright 
>btalned  prior  to  its  passage  pro- 
vided the  infringements  were  suose- 
luent  thereto). 

"The  right  of  an  author  to  a  mo- 
lopoly  of  his  publications  is  meas- 
:red  and  determined  by  the  copy- 
•ight  act."  Bobbs-Merrin  Co.  v. 
Straus.  147  Fed.  15,  23,  77  CCA  607. 
.5  LRANS  766  [aS  210  V.  S.  889,  28 


set  722.   62  L.  ed.  10861. 

[a]  Bvl*  allied.  (1)  Where  a 
copyrighted  newspaper  publiabed  a 
short  Action  story,  its  rights  against 
an  alleged  Infringer  were  measured 
by  the  statute  in  force  at  the  time  of 
publication.  Davles  v.  Bowes,  209 
Fed.  63  [aft  219  Fed.  178,  184  CCA 
568],  (2)  Whether  copyright  ob- 
tained In  1908  on  musical  composi- 
tion was  Infringed  by  distribution 
of  words  alone  is  governed  by  prior 
law,  ahd  not  by.  Copyright  Act  of 
March  4.  1909,  In  view  of  IS  1.  8. 
and  63.  Wltmark  v.  Standard  Music 
Roll  Co.,  221  Fed.  876,  187  OCA  184 
[aff  213  Fed.  682]. 

70.  Bobbs-Merrill  Co.  v.  Straus, 
210   U.   S.    839,    28   SCt   722,   52   L..   ed. 


1086  faff  147  Fed.  16,  77  CCA  607, 
15  LRANS  766  (aft  189  Fed.  156)1; 
Baker  v.   Selden,   101   U.   S.   99,   26   L. 


ed.  841:  Blchel  v.  Marcln,  241  Fed. 
404;  John  D.  Park,  etc,  Co.  v.  Hart- 
man.  158  Fed.  24.  82  CCA  158.  12 
LRANS  136  rcertlorarl  dlsm  212  U. 
S.  688,  29  set  688.  63  L.  ed.  6621; 
Burk  V.  Relief,  eta,  Assoc,  8  Hawaii 
Fed.  888;  Landeker  v.  Louis  Wolff, 
etc.,  C^.,  Ltd.,  52  Sol.  J.  45. 

77.  Bobbs-Merrill  Co.  v.  Straus, 
147  Fed.  16,  77  CCA  607,  15  LRANS 
766  [aff  139  Fed.  166,  and  aff  210  U. 
S.   889,  28  SCt  722,  62  L.  ed.  1086]. 

"There  are  differences  between  the 
patent  and  copyright  statutes  In  the 
extent  of  the  protection  granted  by 
them.  This  was  recognised  by  Judge 
Lurton,  who  wnote  a  leading  case  on 
the  subject  in  the  Federal  courts 
(Heaton-Peninsular  Button  Fastener 
Co.  V.  Eureka  Specialty  Co.,  77  Fed. 
288,  26  CCA  267,  86  LRA  728),  for 
he  said  in  the  subsequent  case  of 
Park  V.  Hartman,  153  Fed.  24,  82 
CCA  158,  IS  LRANS  135:  'There  are 
such  wide  differences  between  the 
right  of  multiplying  and  vending 
copies  of  a  production  protected  by 
the  copyright  statute  and  the  rights 
sectfred  to  an  .inventor  under  the 
patent  statutes,  that  the  cases  which 
relate  to  the  one  subject  are  not  alto- 

S ether  controlling  as  to  the  other.' " 
lObbs-MerrlU   Co.    v.    Straus,    210    U. 
S.  339.  28  SCt  722,   62  L.  ed.  1086. 

[a]  VatMrt*  »»A  oopyxlchtB  oon- 
traatMU— "It  may  be  said  generally, 
however,  that  there  Is  such  a  dlstinc 
tlon  between  rights  of  copyright  and 
patent  rights  that  the  decision  of 
cases  under  one  class  would  not 
necessarily  be  controlling  In  the 
other  class.  The  protection  afforded 
by  the  patent  law  Is  broader  in  the 
case  of  patents  than  in  that  of  copy- 
right. By  a  grant  of  copyright  the 
owner  of  the  work  acquires  the  ex- 
clusive right  of  multiplication  of 
copies;  by  a  grant  of  a  patent  the 
patentee  acquires  the  exclusive  right 
to  make  ana  use  the  thing  patented. 
The  patent  law  protects  the  produc- 
tion and  use  of  the  creative  concep- 
tion reduced  to  practical  shape  in 
various  forms;  the  copyright  law 
protects  the  publication  of  copies  in 
the  form  or  substance  of  the  partic- 
ular creative  conception  In  which  it 
has  been  expressed  by  Its  author. 
The  right  secured  by  the  copyright 
act  Is  ^he  right  to  that  arrangement 
of  words  which  the  author  has  se- 
lected to  express  his  Ideas.'  Holmes 
V.  Hurst.  174  TJ.  S.  82.  19  SCt  606,  48 
L.  ed.  904."  Bobbs-MerrlU  Co.  v. 
Straus,  147  FM.  16,  23,  77  CCA  607, 


IS  LRANS  766  [aff  139  Fed.  165,  and 
aff  210  U.  S.  889,  28  SCt  722,  52  L. 
ed.  1086]. 

70.  Bobbs-Merrlll  Co.  v.  Straus, 
147  Fed.  15,  77  CCA  607.  16  LRANS 
766  [aff  139  Fed.  165.  and  aff  210  U. 
S.  839.  28  SCt  722.  62  L.  ed.  1086], 
See  Patents  [80  Cyo  971  et  seq]. 

79.  Blchel  v.  Marcln,  241  Fed.  404; 
Lawrence  v.  Dana,  14  F.  C^s.  No.  8,- 
138,  4  Cliff.  1;  Burk  v.  Relief,  etc. 
Assoc,  3  Hawaii  Fed.  888. 

Tatar  and  unfair  nae  see  infra  IS 
288.  299. 

00.  Baker  v.  Selden,  101  U.  S.  99, 
26  L,  ed.  841;  Stone  v.  Dugan  Piano 
Co..  210  Fed.  899  [aff  220  Fed.  837, 
186  CCA  5831;  Burk  v.  Johnson,  ni 
Fed.  209,  76  CCA  667;  Griggs  v.  Per- 
rin,  49  Fed.  16;  Burk  v.  Relief,  etc., 
Assoc,  3  Hawaii  Fed.  388,  891;  Hoi- 
llnrake  v.  Truswell.  [1894]  8  Ch.  420; 
C!artwrlght  v.  Wharton,  26  Ont.  L. 
867,  20  OntWR  858,  1  DomLR  392. 

"A  copyright  gives  its  owner  the 
exclusive  right  to  sell  the  book'  or 
design  copyrighted  and  to  republish 
it  as  he  may  desire,  but  it  does  not 
give  him  the  exclusive  right  to  use 
the  methods  which  may  be  set  forth 
in  such  publication,  even  though  they 
may  bo  original  with  him  and  pub- 
lished by  him  for  the  flrst  time.  A 
copyright  is  different  from  a  patent." 
Burk  V.  Relief,  etc,  Assoc,  supra 

[a]  The  leading  eaa*  on  this  sub-  ' 
Ject  Is  Baker  v.  Selden,  101  U.  8.  99. 
101,  25  L.  ed.  841  (where  It  was  hel<i 
that  a  system  of  bookkeeping  was 
not  protected  by  the  oopyrlght  of  a 
book  describing  it.  the  court  saying- 
"There  is  no  doubt  that  a  work  on 
the  subject  of  bookkeeping,  though 
only  explanatory  of  well-known  sys- 
tems, may  be  the  subject  of  a  copy- 
right- but.  then.  It  Is  claimed  only 
as  a  book.  Such  a  book  may  be  ex- 
planatory either  of  old  systems,  or  of  ■ 
an  entirely  new  system;  and,  consid- 
ered as  a  book,  as  the  work  of  an 
author,  conveying  information  on  the 
subject  of  bookkeeping,  and  contain- 
ing detailed  explanations  of  the  art 
it  may  be  a  very  valuable  acquisition 
to  the  practical  knowledge  of  the 
community.  But  .  there  Is  a  clear 
distinction  between  the  book,  as  such 
and  the  art  which  It  is  Intended  to 
illustrate.  The  mere  statement  of 
the  proposition  is  so  evident,  that  it 
requires  hardly  any  argument  to 
support  it.  The  same  distinction 
may  be  predicated  of  every  other  art 
as  well  as  that  of  bookkeeping.  A 
treatise  on  the  composition  and  use 
of  medicines,  be  they  old  or  new;  on 
the  construction  and  use  of  ploughs, 
or  watches,  or  churns;  or  on  the  mix- 
ture and  application  of  colors  for 
painting  or  dyeing;  or  on  the  mode 
of  drawing  lines  to  produce  the  effect 
of  perspective, — would  be  the  subject 
of  copyright;  but  no  one  would  con- 
tend that  the  copyright  of  the  treat- 
ise would  give  the  exclusive  right  to 
the  art  or  manufacture  described 
therein"). 

[b]  BrawlBffo  and  lUiutiatloM  of 
•«  or  wfwUmj—  "The  copyright  of  a 
book  on  perspective,  no  matter  how 
many  drawings  and  Illustrations  It 
may  contain,  gives  no  exclusive  right 

to   the  modes  or  drawing  descrlbedJ  ^-^ 
though    they   may    never   have   beentt, 
known  or  used  before.     By  publish- 
ing the  book,  without  getting  a  pat- 
ent for  the  art,  the  latter  is  given  to 
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such  as  a  system  of  bookkeeping,**  of  advertising,*^ 
or  of  stenography;**  or  a  plan  of  organization.** 
Protection  of  the  art  or  system  which  a  book  ex- 
plains or  illustrates  is  the  province,  not  of  copy- 
right, but  of  letters  patent. 

[$  267]  c.  Facts,  Theories,  Specnlations,  Ideas, 


and  Opinions.  Theories,  speculations,  ideas,  or 
opinions,  however  original  they  may  be,  are  not 
covered  by  the  copyright  of  a  book  in  which  they 
are  propounded  or  expressed,  and  hence  the  adop- 
tion and  use  of  tixem  by  another  is  not  an  infringe- 
ment of  copyright.**    But  the  association,  arrange- 


the  public  The  fact  that  the  art 
described  In  the  book  by  illustrations 
of  lines  and  fieures  which  are  repro- 
duced in  practice  in  the  application 
of  the  art,  makes  no  difterence.  Those 
illustrations  are  the  mere  language 
employed  by  the  author  to  convey 
his  ideas  more  clearly.  Had  he  used 
words  of  description  instead  of  dia- 
grams (which  merely  stand  in  the 
place  of  words),  there  could  not  be 
the   slightest  doubt   that  others,   ap- 

£  lying  the  art  to  practical  use,  might 
kwfuUy  draw  the  lines  and  diagrams 
which  were  in  the  author's  mind,  and 
which  he  thus  described  by  words  In 
his  book.  The  copyright  of  a  work 
on  mathematical  science  cannot  give 
to  the  author  an  exclusive  right  to 
the  methods  of  operation   which  he 

Eropounds,  or  to  the  diagrams  which 
e  employs  to  explain  them,  so  as  to 
prevent  an  engineer  from  using  them 
whenever  occasion  requires.  The 
very  object  of  publishing  a  book  on 
science  or  the  useful  arts  is  to  com- 
municate to  the  world  the  useful 
knowledge  which  It  contains.  But 
this  object  would  be  frustrated 'if  the 
knowledge  could  not  be  used  without 
Incurring  the  guilt  of  piracy  of  the 
book.  And  where  the  art  it  teaches 
cannot  be  used  without  employing 
the  methods  and  diagrams  used  to 
Illustrate  the  book,  or  such  as  are 
similar  to  them,  such  methods  and 
diagrams  are  to  be  considered  as  nec- 
essary incidents  to  the  art,  and  given 
therewith  to  the  public:  not  given 
for  the  purpose  of  publication  in 
other  works  explanatory  of  the  art, 
but  for  the  purpose  of  practical  ap- 

?lication.  Oi  course,  these  observa- 
lons  are  not  intended  to  apply  to 
'  ornamental  designs,  or  pictorial  il- 
lustrations addressed  to  the  taste. 
Of  these  it  may  be  said,  that  their 
form  is  their  essence,  and  their  ob- 
ject, the  production  of  pleasure  in 
their  contemplation.  This  is  {heir 
final  end.  They  are  as  much  the 
product  of  genius  and  the  result  of 
composition,  as  are  the  lines  of  the 
poet  or  the  historian's  periods.  On 
the  other  hand,  the  teachings  of 
science  and  the  rules  and  methods  of 
useful  art  have  their  final  end  in 
application  and  use;  and  this  appli- 
cation and  use  are  what  the  public 
derive  from  the  publication  of  a  book 
which  teaches  them.  But  as  em- 
bodied and  taught  in  a  literary  com- 
position or  book,  their  essence  con- 
sists only  In  their  statement.  This 
alone  Is  what  is  secured  by  the  copy- 
right. The  use  by  another  of  the 
same  methods  of  statement,  whether 
in  words  or  illustrations,  in  a  book 
published  for  teaching  the  art,  would 
undoubtedly  be  an  infringement  of 
the  copyright."  Baker  v.  Selden,  101 
U.  S.  99.  103,  2S  L.  ed.  841. 

81.  Baker  v.  Selden,  101  U.  8.  99, 
25  L.  ed.  841. 

[a]  rotin  of  aoooiuit  book. — "The 
copyright  of  a  book  on  bookkeeping 
cannot  secure  the  exclusive  right  to 
make,  sell,  and  use  account  books 
prepared  upon  the  plan  set  forth  in 
Such  book.  Whether  the  art  might 
or  might  not  have  been  patented.  Is  a 
question  which  Is  not  before  us.  It 
was  not  patented,  and  is  open  and 
free  to  the  use  of  the  public.  And. 
of  course.  In  using  the  art,  the  ruled 
lines  and  headings  of  accounts  must 
necessarily  be  used  as  incident  to  it." 
Baker  v.  Selden,  101  U.  S.  99.  104,  25 
L.  ed.  841. 

83.    Stone  v.  Dugan  Piano  Co.,  210 
Fed.   399   [aff  220  Fed.    837,   186  CCA 
E831. 
[a]    Attrertlaraiaiits    oopiad    (Mm 
"The  book  is  in  the  nature 


of  a  manual  of  instruction  and  is  de- 
signed to  teach  piano  dealers  how  to 
attractively  advertise  their  wares 
and  contains  forms,  or  models,  or 
diagrams  of  advertisements,  just  as 
we  may  choose  to  term  them.  If 
complainant  had  published  and  copy- 
righted a  manual  of  instruction  de- 
signed to  teach  piano  makers  how 
to  build  the  instruments,  any  person 
would  be  entitled  to  follow  the  in- 
structions and  diagrams  to  construct 
a  piano.  I  can  .see  no  distinction 
between  a  system  of  instruction  as 
to  how  to  make  a  piano  and  a  system 
of  instruction  as  to  how  to  draw  an 
advertisement.  The  copyright  of 
the  book  did  not  prevent  the  general 
public  from  making  use  of  the  book 
for  the  purpose  for  which  it  was  de- 
signed, notwithstanding  such  use  re- 
sults in  the  publlsiition  of  a  part  of 
the  book  in  the  form  of  an  advertise- 
ment. In  my  opinion  the  case  is  on 
all  fours  with  the  decision  in  Baker 
V.  Selden,  101  U.  8.  99,  26  L.  ed.  841." 
Stone  v.  Dugan  Piano  Co.,  210  Fed. 
399.  400  [aff  220  Fed.  887.  136  CCA 
583]. 

83.  Griggs  V.  Perrin,  49  Fed.  IB 
[foil  Baker  v.  Selden,  101  XT.  S.  99, 
25  L.  ed.  841]. 

[a]  Bale  atetad  and  •pplla<U— "A 
party  may  Invent  a  new  machine  and 
write  a  book  describing  It  for  which 
he  may  obtain  a  copyright.  This 
does  not  prevent  another  author 
from  describing  the  same  machine. 
He  must  not  copy  the  copyrightbd 
book,  but  he  may  write  one  of  his 
own.  So  with  a  process,  a  system 
or  an  art,  the  fact  that  one  person 
has  described  it  and  obtained  a  copy- 
right for  his  description  does  not 
prevent  othess  from  describing  the 
same  art  in  their  own  language.  The 
copyright  book  is  sacred,  but  not  the 
subject  of  which  it  treats.  If  the 
defendants  have  described  the  com- 
plainant's system  they  have  not  of- 
fended, for  that  reason  only,  against 
the  copyright  law.  If  they  have 
copied  complainant's  book  they  have 
offended  against  that  law.  As  the 
complainant  has  no  right  to  a  mo- 
nopoly of  the  art  of  short-hand  writ- 
ing, because  he  has  written  a  book 
explanatory  of  that  art  as  developed 
by   him,    and   as   there   is   Insufllclent 

groof  to  show  that  the  defendants 
ave  copied  the  cohiplainant's  book, 
considered  apart  from  the  complain- 
ant's system,  it  follows  that  the  ex- 
ceptions disputing  the  master's  con- 
clusion of  law  must  be  overruled  and 
the  motion  for  a  preliminary  Injunc- 
tion denied."  Qriggs  v.  Perrin,  49 
Fed.  IE. 

84.  Burk  v.  Johnson,  146  Fed.  209, 
76  CCA  567;  Burk  v.  Relief,  etc., 
Assoc,  3  Hawaii  Fed.  388. 

[a]  ArUolfls  of  aaaoolmtlon  and  \tj- 
l»wa«— The  copyright  of  a  pamphlet 
containing  articles  of  association 
and  by-laws  of  a  mutual  burial  as- 
sociation did  not  protect  the  system, 
considered  merely  as  a  system,  so 
as  to  confer  on  the  person  owning 
the  copyright  or  his  transferees  the 
exclusive  right  to  organize  associa- 
tions under  the  plan  described. 
Burk  V.  Johnson,  146  Fed.  209,  76 
CCA  567. 

85.  Baker  v.  Selden,  101  IT.  S.  99, 
105,  25  L.  ed.  841;  Colliery  Engineer 
Co.  V.  United  Correspondence  Schools 
Co..    94    Fed.    162. 

"The  description  of  the  art  in  a 
book,  though  entitled  to  the  benefit 
of  copyright,  lays  no  foundation  for 
an  exclusive  claim  to  the  art  itself. 
The  object  of  the  one  is  explanation; 
the  object  of  the  other  is  use.  The 
former  may  be  secured  by  copyright. 


The  latter  can  only  be  secured.  If  It 
can  be  secured  at  all,  by  lettera- 
patent."     Baker   v.   Selden,    supra. 

[a]  Beaaon  for  mla^-'To  give  to 
the  author  of  the  t>«ok  an  exclusive 
property  in  the  art  described  therein, 
when  no  examination  of  its  novelty 
has  ever  been  ofilclally  made,  would 
be  a  surprise  and  a  fraud  upon  the 
public.  That  is  the  province  of 
letters-patent,  not  of  copyright.  The 
claim  to  an  invention  or  discovery  of 
an  art  or  manufacture  must  be  sub- 
jected to  the  examination  of  the 
Patent  Office  before  an  exclusive 
right  therein  can  be  obtained;  and  it 
can  only  be  secured  by  a  patent  from 
the  government.  The  difference  be- 
tween  the  two  things,  letters-pateni 
and  copyright,  may  be  illustrated  by 
reference  to  the  subjects  Just  enu- 
merated. Take  the  case  of  medicines. 
Certain  mixtures  are  found  to  be  of 
great  value  In  the  healing  art.  If 
the  discoverer  writes  and  publishes 
a  book  on  the  subject  (as  regular 
physicians  generally  do),  he  gains  no 
^xclusive  right  to  the  manufacture 
and  sale  of  the  medicine;  he  gives 
that  to  the  public.  If  he  desires  to 
acquire  such  exclusive  right,  he  must 
obtain  a  patent  for  the  mixture  as  a 
new  art,  manufacture,  or  composi- 
tion of  matter.  He  may  copyright 
his  book,  if  he  pleases;  but  that  only 
secures  to  him  the  exclusive  ri^nt 
of  printing  and  publishing  his  book. 
So  of  all  other  inventions  or  dis- 
coveries." Baker  v.  Selden,  101  U. 
S.  99,   102,  25  Li.  ed.  841. 

88.  White-Smith  Music  Pub.  Co. 
V.  Apollo  Co.,  209  U.  S.  1,  28  SCt  119, 
62  L.  ed.  655,  14  AnnCas  628;  Holmes 
V.  Hurst,  174  U.  S.  82,  19  SCt  606.  43 
L.  ed.  904;  Eichel  v.  Marcin.  241  Fed. 
404;  White-Smith  Music  Pub.  Co.  ▼. 
Apollo  Co.,  189  Fed.  487  [aff  147  Fed. 
226,  77  CCA  868  (aff  20»  U.  S.  1.  28 
SCt  319,  52  L.  ed.  655,  14  AnnCas 
628)];  Ameripan  Mutoscope,  etc.  Co. 
V.  Edison  Mfg.  Co.,  187  Fed.  2«2; 
Werckmelster  v.  American  Llth.  Co., 
134  Fed.  321.  69  CCA  653.  68  LRA 
691  [rev  .126  Fed.  244];  Simms  t. 
Stanton.  75  Fed.  6;  Qreene  v.  Bishop, 
10  F.  Cas.  No.  6.763.  1  Cliff.  186; 
Stowe  V.  Thomas,  23  P.  Cas.  No.  13.- 
514.  5  Wall.  Jr.  547;  Carter  v.  Bailey. 
64  Me.  468,  18  AmR  273;  Pike  v. 
Nicholas,  L.  R.  5  Ch.  251.  260  note; 
Chilton  V.  Progress  Printing,  eta, 
Co.,  [1895]  ,2  Ch.  29  (selection  of 
horses  likely  to  win  races  in  which 
they  are  entered);  Hollinrake  v. 
Truswell.  [18941  8  Ch.  420;  Millar 
V.  Taylor,  4  Burr.  2362,  98  Reprint 
201;  Jefferys  v.  Boosey,  4  H.  L,.  Cas. 
815,  10  Reprint  681;  Cartwrlght  v. 
Wharton,  26  Ont.  L.  857,  20  OntWR 
863.  1  DomLR  392. 

''Throughout  the  act  it  is  appar- 
ent that  Congress  has  dealt  with 
the  concrete  and  not  with  an'  ab- 
stract right  of  property  In  ideas  or 
mental  conceptions."  White-Smith 
Music  Pub.  Co.  V.  Apollo  Co.,  209  U. 
S.  1,  16,  28  SCt  319,  58  L.  ed.  6SS. 
14  AnnCJas  628. 

[a]  Baasoa  and  sztsBt  of  mis, — 
(1)  "The  object  of  copyright  Is  to 
promote  science  and  the  useful  arts. 
If  an  author,  by  originating  a  new 
arrangement  and  form  of  expression 
of  certain  ideas  or  conceptions,  could 
withdraw  these  ideas  or  conceptions 
from  the  stock  of  materials  to  tie 
used  by  other  authors,  each  copy- 
right would  narrow  the  field  of 
thought  open  for  development  and 
exploitation,  and  science,  poetry, 
narrative,  and  dramatic  Action  and 
other  branches  of  literature  would  be 
hindered  by  copyright,  instead  of 
being  promoted.     A  poem  consists  of 


For  later  oases,  develoimients  and  diaiigMi  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  anmfaer. 
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mcnt,  and  combination  of  ideas  and  thoughts  makes 
a  particular  literary  composition,  and  the  appro- 
priation and  use  of  them  in  that  arrangement  and 
combination  is  an  infrin|^ment."  Protection  is 
afforded  only  to  the  material  or  tangible  semblance 
in  which  the  intellectutd  conception  is  expressed." 
This  rule  is  sometimes  expressed  by  saying  that 
copyright  resides  only  ia  the  order  of  words  selected 
by  the  author  to  express  his  ideas.'*    But  this  must 


words,  expressing  conceptions  of 
words  or  lines  of  tnoughta;  but  copy- 
right in  the  po«m  elves  no  monopoly 
in  the  separate  words,  or  In  the 
ideas,  conception,  or  facta  expressed 
or  described  by  the  words.  A  copy- 
right extends  only  to  the  arrang:e- 
ment  of  the  words.  A  copyright  does 
not  give  a  monopoly  in  any  incident 
in  a  play.  Other  authors  have  a 
rlKht-  to  exploit  the  facts,  experi- 
ences, field  of  thought  and  general 
ideas,  provided  they  do  not  substan- 
tially copy  a  concrtjce  form,  in  which 
the  circumstances  and  ideas  have 
been  developed,  arranged,  and  put 
into  shape.  Holmes  v.  Hurst,  174  U. 
S.  82.  19  set  606,  43  L.  ed.  904.  .  .  . 
Copyright  protection  is  extended  to 
authors,  mainly  with  a  view  to  in- 
ducing them  to  give  their  ideas  to 
the  public,  so  that  they  may  be 
added  to  the  intellectual  store,  ac- 
cessible to  the  people,  and  that  they 
may  be  used  for  the  intellectual  ad- 
va.ncement  of  mankind.  It  was  well 
put  by  LfOrd  Mansfield  in  Sayre  v. 
Moore,  1  Elast  S81  note  b,  102  Re- 
print 139,  when  he  said:  'We  must 
take  care  to  guard  against  two  ex- 
tremes equally  prejudicial:  The  one 
that  men  of  ability,  who  have  em- 
ployed their  time  for  the  service  of 
'the  community,  may  not  be  deprived 
of  their  just  merits  and  the  reward 
of  their  ingenuity  and  labor;  the 
other,  that  the  world  may  not  be  de- 
prived of  Improvements,  nor  the 
progress  of  the  arts  be  retarded.  The 
act  that  secures  copyright  to  authors 
guards  against  the  piracy  of  the 
words  and  sentiments,  but  It  does  not 
prohibit  writing  on  the  same  sub- 
ject." An  author  may  have  no  mo- 
nopoly upon  any  theory  propounded 
by  hfm,  or  in  the  speculations  by 
which  he  has  supported  It,  nor  even 
In  the  use  of  the  published  results 
of  his  own  observations.  Bauer  v. 
O'Donnell,  229  U.  8.  1.  33  SCt  616, 
£7  L.  ed^  1041,  QO  LRANS  1185,  Ann 
Casl916A  160;  Baker  v.  Selden,  101 
U.  S.  99.  26  U  ed.  841;  Bichel  v. 
Harcin.  241  Fed.  404.  408,  410." 
(2)  "The  doctrine  that  an  an- 
ther has  a  right  of  property  in 
his  ideas  and  is  entitled  to  de- 
mand for  them  the  samei  perpetual 
protection  which  the  law  accords  to 
the  proprietor  of  personal  property 
generally,  finds  no  recognition  either 
in  the  common  law  or  In  the  statutes 
of  any  clvlUced  country.  When  he 
has  embodied  his  thoughts  In  manu- 
script, the  latter  is  his  exclusive 
property  having  the  •  characteristics 
of  transfer  and  succession  common 
to  personal  property.  Being  his 
property,  the  author  may  exercise 
full  dominion  over  It.  He  may  pub- 
lish It  to  the  world  or  not,  at  his 
option.  Little  V.  Hall,  16  How.  (U. 
S.)  165:  16  L.  ed.  328;  Bartlett  JV. 
Crittenden.  2  P.  Cas.  No.  1,076,  5  Mo- 
Lean  82:  Palmer  v.  De  Witt,  47  N. 
T.  532,  7  AmR  480.  If  he  publishes 
his  book  he  ceases  to  have  any  ex- 
clusive claim  to  the  ideas  or  senti- 
ments thereon  expressed,  considered 
apart  from  the  language  or  the  out- 
ward semblance  in  which  they  are 
conveyed;  for  he  can  no  longer  ex- 
clusively appropriate  the  thoughts 
which  have  entered  into  the  under- 
standings of  other  persons  through 
publication,  or  prevent  the  unlimited 
use    of    every    advantage    which    the 

?iurchaser  can  reap  from  the  doc- 
rine  or  sentiments  which  the  work 
contains."  Carter  v.  Bailey.  64  Me. 
458.  461.  18  AmR  273. 

(b]     Airt   woxft^— "The    conceptions 


which  it  represents  are  as  free  as 
the  birds  of  the  air  or  the  wild  beasts 
of  the  forest,  but  they  belong  to 
him  who  first  reduces  them  to  cap- 
tivity. The  Greeks  reasoned  that 
the  perfect  statue  already  existed 
In  the  block  of  marble,  and  that  it 
required  only  the  genius  of  the 
sculptor  to  develop  Its  proportions. 
Copyright  protects  the  captor  of  the 
Idea,  the  genius  of  the  sculptor,  by 
giving  him  the  exclusive  property  In 
his  acquisition  or  creation."  Werck- 
melster  v.  American  Llth.  Co.,  134 
Fed.  821,  324,  69  CCA  663.  68  LRA 
691  [rev  126  Fed.  244}. 

[0]  Balestioiia  of  winning  horse.— 
Plaintiff,  who  was  the  publisher  of 
a  registered  weekly  parlodical,  in- 
serted each  week  under  the  title  of 
"One  Horse  Selections,"  a  list  of 
horses  which  he  expected  to  win  at 
races  in  the  ensuing  week.  Defend- 
ants published  each  day,  at  race 
meetings,  a  sheet  or  card  giving  un- 
der the  title  "The  Specials,  One 
Horse  Finals,"  a  list  of  horses  which 
plaintiff  and  other  sporting  authori- 
ties had  selected  as  likely  to  win  in 
races  on  that  particular  day,  with  the 
names  of  those  who  had  selected 
them.  It  was  held  that  the  announce- 
ment of  the  horses  which  plaintiff 
had  selected  as  winners  was  not  In 
the  nature  of  a  literary  composition 
which  could  be  protected  under  the 
copyright  in  plaintltTs  periodical. 
Chilton  V.  Progress  Printing,  etc.,  Co., 
[1895]   2  Ch.  29. 

87.  Drone  Copyright  p  886. 

88.  White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  209  U.  S.  1,  28  SCt  319, 
62  L..  ed.  655,  14  AnnCas  828  [aff  147 
Fed.  226.  77  CCA  868  (aff  139  Fed. 
427)];  Stowe  v.  Thomas,  23  F.  Cas. 
No.  13,614,  2  Wall.  Jr.  647;  Chilton 
v.  Progress  Printing,  etc.,  Co..  [1895] 
2  Ch.  29;  Hollinrake  v.  Truswell. 
[1894]  3  Ch.  420:  Walter  v.  Steln- 
kopff.  [18921  8  Ch.  489;  Jefferya  v. 
Boosey,  4  H.  L.  Cas.  815,  10  Reprint 
681;  Springfield  v.  Thame,  89  L.  T. 
Rep.  N.  S.  242;  Cartwright  v.  Whar- 
ton, 26  Ont.  X.  867,  20  OntWR  863, 
1  DomLR  392. 

"The  statute  has  not  provided  for 
the  protection  of  the  intellectual 
conception  apart  from  the  thing  pro- 
duced, however  meritorious  such  con- 
ception may  be.  but  has  provided  for 
the  making  and  filing,  of  a  tangible 
thing,  against  the  publication  and 
duplication  of  which  It  Is  the  purpose 
of  the  statute  to  protect  the  com- 
poser." Whlte-Smlth  Music  Pub.  Co. 
V.  Apollo  Co.,  209  U.  S.  1,  17,  28  SCt 
319.  52  L.  ed.  666,  14  AnnCas  628. 

[a]  Musical  oomposltiona. — "The 
wordis  'musical  composition'  un- 
doubtedly relate  to  the  Intellectual 
conception  of  the  composer;  but 
manifestly  a  careful  reading  of  the 
copyright  law.  In  connection  with  the 
authorities  construing  the  act.  Indi- 
cates that  protection  only  of  the 
material  semblance  In  which  the 
musical  composition  finds  expression 
is  afforded.  Ditson  v.  Littleton,  67 
Fed.  905,  16  CCA  61.  The  musical 
composition,  as  an  idea  In  the  con- 
crete, is  not  copyrightable  as  such. 
That  which  gives  the  conception  cor- 
poreal and  tangible  existence  is  the 
subject  of  copyrighting.  To  hold 
otherwise,  Indeed,  would  be  a  wide 
departure  from  the  obvious  intention 
of  Congress  in  extending  to  the  au- 
thor. Inventor,  designer,  proprietor, 
etc.,  the  protection  secured  by  stat- 
ute." Whlte-Smlth  Music  Pub.  Co.  v. 
ApoUo  Co.,  139  Fed.  427.  430  [aff  147 
Fed.  226,  77  CCA  368    (aff  209  U.  S. 


not  be  taken  too  narrowly,  for  it  is  well  settled  that 
an  infringement  need  not  be  a  complete  and  exact 
copy,^  and  that  paraphrasing  or  copying  with 
evasive  and  colorable  alterations  is  an  infringement, 
although  there  is  little  or  no  verbal  identity  between 
the  two  works."  Copyright  confers  no  monopoly  in 
the  facts  stated;  anyone  else  has  an  equal  right  to 
state  such  facts  when  he  learns  of  them.°'  There 
is  no  copyright  in  mere  news,*^  although  the  form 

1,   28   set  319,  62   L.  ed.  665,  14  Ann 
Cas   628)]. 


8S.  Kalem  v.  Harper,  222  U.  S. 
65,  32  SCt  20,  66  L.  ed.  92,  AnnCas 
1913A  1286;  Holmes  v.  Hurst,  174  U. 
S.  82,  19  set  606,  43  L.  ed.  904-  Stowe 
V.  Thomas,  23  F.  Cas.  No.  13,614.  2 
Wall.  Jr.  647;  Baker  v.  Llbble.  210 
Mass.  599,  97  NE  109,  37  LRANS 
944.  AnnCasl912D  661;  Jeffreys  v. 
Boosey,  4  H.  L.  Cas.  815,  10  Reprint 
681. 

[a]     OtlM>   aspiMwloaa   of  mle,— 

(1)  "It  is  an  interest  in  the.  Intan- 
gible and  impalpable  thought  and  the 
particular  verbal  garments  In  which 
It  hsLs  been  clothed."  Baker  v.  Llb- 
ble, 210  Mass.  699,  606,  97  NB  109, 
37     LRANS    944,    AnnCasl»12D    651. 

(2)  "The  right  thus  secured  by  the 
copyright  act  is  not  a  right  to  the 
use  of  certain  words,  because  they 
are  the  common  property  of  the 
human  race,  and  are  as  little  aus-  - 
ceptlble  of  private  appropriation  as 
air  or  sunlight;  nor  is  it  the  right 
to  ideas  alone,  since  in  the  absence 
of  means  of  communicating  them 
they  are  of  value  to  no  one  but  the 
author.  But  the  right  is  to  that 
arrangement  of  words  which  the 
author  has  selected  to  express  his 
ideas.  Or,  as  Lord  Mansfield  de- 
scribes It,  'an  Incorporeal  right  to 
print  a  set  of  Intellectual  ideas,  or 
modes  of  thinking,  communicated  in 

a  set  of  words  or  sentences,  and 
modes  of  expression.  It  is  equially 
detached  from  the  manuscript,  or 
any  other  physical  existence  what- 
soever." Millar  v.  Taylor,  4  Burr. 
2303.  2396.  98  Reprint  201.  The  na- 
ture of  this  property  is  perhaps  best 
defined  by  Mr.  Justice  Erie  in  Jef- 
ferys  v.  Boosey,  4  H.  L.  Cas.  815,  10 
Reprint  681:  'The  subject  of  prop< 
erty  Is  the  order  of  words  in  the  au- 
thor's Composition;  not  the  words 
themselves,  they  being  analogous  to 
the  elements  of  matter,  which  are 
not  appropriated  unless  combined,  nor 
the  Ideas  expressed  by  those  words, 
they  existing  in  the  mind  alone, 
which  is  not  capable  of  appropria- 
tion.'" Holmes  v.  Hurst,  174  U.  S. 
82.  86,  19  SCt  606,  43  L.  ed.  904.  (3) 
"The  copyright- law  protects  the  pub- 
lication of  copies  In  the  form  or 
substance  of  the  particular  creative 
conception  In  which  It  has  been  ex- 
pressed by  Its  author.  The  right  se- 
cured by  the  copyright  act  is  'the 
right  to  that  arrangement  of  words 
which  the  author  has  selected  to  ex- 
press hlB  ideas.'  "  Bobbs-MerrlU  Co. 
v.  Straus.  147  Fed.  15,  24,  77  CCA 
607,  16  LRANS  768  [aff  210  U.  S.  339, 
28  SCt  722.  62  L.  ed.  1086].  (4) 
"When  he  has  sold  his  book,  the  only 
property  which  he  reserves  to  him- 
self, or  which  the  law  gives  to  him, 
ia  the  exclusive  right  to  multiply 
the  copies  of  that  particular  com- 
bination of  characters  which  exhibits 
to  the  eyes  of  another  the  Ideas  in- 
tended to  be  conveyed.  This  Is  what 
the  law  terms  copy  or  copyright." 
Stowe  V.  Thomas,  23  F.  Cas.  No. 
13.514,    2    Wall.    Jr.    647. 

90.  See  infra  i  276. 

91.  See  infra  {  279.  , 
93.     DavleiB  v.   Bowes.   209   Fed.   68 

[aff   219   Fed.   178,   134   CCA  662]. 

83.  Davles  v.  Bowes.  209  Fed.  68 
[aff  219  Fed.  178,  184  CCA  552];  Na- 
tional Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  294,  56  CCA 
198,  60  LRA  805;  Tribune  Co.  v. 
Associated  Press,  118  Fed.  126;  State 
V.  Associated  Press.  159  Mo.  410.  60 
SW  91,  81  AmSR  368,  61  LRA  151; 
Walter   v.   Stelnl^opff,    [1892]    3   Cb. 
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of  Btatiiu;  facts  or  news  may  be  copyrighted.** 

[(  268]  d.  Sabject  of  Work.  There  is  no  copy- 
right protection  in  the  subject  of  a  copyrighted 
work.*'  Anyone  else  may  produce  a  work  on  the 
same  subject  without  being  guilty  of  infringement, 
even  if  the  idea  of  doing  so  was  suggested  by  the 
former  work,**  provided  only  that  the  second  work 
is  independently  prepared  without  infringing  the 
first  by  any  unfair  use.*' 

[i  269]     e.    Form  and  Size.    The  copyri^t  se- 
cured in  a  book  does  not  cover  its  form  and  size.*^ 
[\  270]    f.   Plan  and  Symbola  Used  in  Imparting 
Information.     A  copyright  does  not  extend  to  and 


protect  the  symbols  and  signs  used  in  a  work,**  or 
the  general  plan  or  method  of  imparting  the  in- 
formation.^ The  same  signs,  symbols,  and  plan  may 
be  used  in  another  work,  provided  there  is  no  copy- 
ing of  the  information  or  other  infringing  nse.^ 

[$271]  g.  Mode  of  Advertising.  A  oopjrright 
secured  in  a  work  designed  for  the  purposes  of 
advertisement  does  not  protect  the  plan  of  advertis- 
ing adopted.' 

[i  272]  4.  Component  Parts  of  Oopyrighted 
Work— a.  In  CteneraL  The  act  of  1909  expressly 
provides  that  a  copyright  shall  protect  all  the  copy- 
rightable component  parts  of  the  work  copyrighted, 


489;  Springfield  v.  Thames,  89  L.  T, 
Rep.  N.  S.  242.  See  also  supra  tl 
102.   128. 

"Nor  is  there  any  more  property 
in  'news'  to-wlt,  'information,  'In- 
telllBence,'  Icnowledgre,'  than  there  Is 
In  the  'the  viewless  winds,'  until  the 
'guinea  stamp'  of  a  copyright  is  im- 
pressed upon  its  external  similitude, 
thus  giving  It  one  of  the  elements  of 
property,  to-wit,  governmental  pro- 
tection for  a  limited  period."  State 
V.  Associated  Press,  169  Mo.  410, 
457,  SO  SW  91,  81  AmSR  368,  51  L.RA 
161. 

ra]  ,  riotloii  masanaradlaf  aa  fact. 
—There  is  no  copyright  in  an  orig- 
inal story  printed  in  a  newspaper  as 
a  report  or  an  actual  event.  Davles 
T.  Bowes,  209  Fed.  53,  55  [afT  219 
Fed.  178,  134  CCA  562]  (where 
the  court  said:  "Decision  in  this 
case  la  put  upon  a  single  nar- 
row ground — not  because  other 
grounds  could  not  be  found,  but 
ecause  the  point  to  be  stated  de- 
pends upon  a  rule  of  morals.  There 
never  was  any  copyright  in  this 
alleged  episode  of  trial,  because 
It  was  printed  as  news;  it  was 
presented  to  the  public  as  mat- 
ter of  fact  and  not  of  fiction;  the 
readers  of  the  Sun  were  invited  to 
believe  it,  and  Davles  substantially 
admits  that  he  wrote  it  in  the  form 
lie  did  in  order  to  Induce  belief.  How 
much  belief  is  to  be  accorded  to 
newspaper  stories  is  matter  of  opin- 
ion; but  it  is  a  matter  of  morals 
that  he  who  puts  forth  a  thing  as 
verity  shall  not  be  heard  to  allege 
for  profit  that  it  is  fiction").' 

Pcopartr  in  awwa  see  supra  i   21. 

M,  Davles  v.  Bowes,  209  Fed.  53 
faff  219  Fed.  178,  134  CCA  552];  Na- 
tional Tel.  News  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  294.  56  CCA 
198,  60  LRA  806;  State  v.  Associated 
Press,  159  Mo.  410,  80  SW  91.  81 
AmSR  368,  51  LRA  161;  Chilton  v. 
Progress  Printing,  etc.  Co.,  [18961  2 
Oh.  29;  Walter  v.  Steinlcopff,  ri892] 
3  Ch.  489.  49B;  Springfield  v.  Thame, 
89  L.  T.  Rep.  N.   S.    242. 

"It  Is  said  that  there  is  no  copy- 
right in  news.  But  there  is  or  may 
be  copyright  in  the  particular  forms 
of  language  or  modes  of-  expression 
by  which  Information  is  conveyed, 
and  not  the  less  so  because  the  In- 
formation may  be  with  respect  to 
the  current  events  of  the  day."  Wal- 
ter V.  Steinkoptt,  supra. 

"Of  course  a  statement  of  fact 
may  be  protected  by  copyright 
agAnst  any  piracy  of  the  form  of 
statement,  because  such  form  may, 
and  often  does,  display  literary  ef- 
fort of  merit.  But  there  can  be  no 
piracy  of  the  facts,  because  facts 
are  public  property.  Nor  does  it 
change  the  result  that  the  facts  are 
stated  In  dramatic  form.  It  is  con- 
ceivable that  the  actual  dialogue  of 
a  courtroom  would  be  attractive  on 
'  the  stage,  but  the  reporter  of  said 
dialogue  could  never  obtain  copy- 
right thereupon."  Davles  v.  Bowes, 
209  Fed.  63,  56  [aff  219  Fed.  178, 
134  CCA  562]. 

[a]  BnU  •ppUad.— "There  is  no 
copyright  in  news,  but  only  In  the 
manner  of  expressing  it."  Spring- 
field V.  Thame,  89  L.  T.  Rep.  N.  S. 
242    (holding   a    rewritten    and    con- 


densed newspaper  paragraph  no  in- 
fringement of  the  original  contribu- 
tion). 

95.  Chautauqua  School  of  Nurs- 
ing V.  National  School  of  Nursing, 
238  Fed.  161,  151  CCA  227  (rev  211 
Fad.  1014];  Fallt  v.  City  Item  Print- 
ing Co.,  79  Fed.  321;  Centennial  Cat- 
alogue Co.  V.  Porter,  5  F.  Cas.  No. 
2,546;   Hanfstaengt  v.  Balnes,   [18(6] 

A.  C.  20;  Kenridc  v.  Lawience,  26  Q. 

B.  D.  99;  Springfield  v.  Thame,  89 
L.  T.  Rep.  N.  S.  242;  Matthewson  v. 
Stockdale,  12  Ves.  Jr.  270,  33  Re- 
print 103. 

96.  National  Cloalt,  etc.,  Co.  v. 
Kaufman,  189  Fed.  216;  Maxwell  v. 
Qoodwin,  93  Fed.  666;  Mead  v.  West 
Pub.  Co.,  80  Fed.  380;  Centennial 
Catalogue  Co.  v.  Porter,  5  F.  Cas. 
No.  2.646,  2  WklyNC  (Pa.)  601;  Wil- 
kins  V.  Aikin,  17  Ves.  Jr.  422,  34  Re- 
print 168. 

[a]  Snl*  amllaa  to  law  booka^— 
Where  an  author  producing  a  new 
compilation  of  an  •  unprotected  law 
treatise  by  a  third  person  has  In- 
troduced into  the  text  new  chapters 
on  subjects  not  treated  in  the  orig- 
inal, it  is  not  an  infringement  for 
a  still  later  compiler  of  the  original 
work  to  derive  from  the  first  compi- 
lation the  idea  of  also  treating  these 
new  topics,  provided  he  does  not  re- 
produce any  of  the  new  matter  in 
the  first  compilation.  Mead  v.  West 
Pub.  COv  SO  Fed.  380. 

97.  Chautauqua  School  of  Nurs- 
ing V.  National  School  of  Nursing, 
2.38  Fed.  151,  161  CCA  227  [rev  211 
Fed.  1014];  National  Cloak,,  etc.,  Co. 
V.  Kaufman,  189  Fed.  215;  Matthew- 
son  V.  Stockdale,  12  Ves.  Jr.  270,  33 
Reprint  103.  See  infra  JS  278,  288, 
299 

Comptlatloiis  as  an  illustration  of 
this  rule  see  infra  {  307. 

98.  Holmes  v.  Hurst.  174  U.  S.  82, 
19  set  606,  43  L.  ed.  904.  [aff  80  Fed. 
514,  25  CCA  610  (aff  76  Fed.  757)]; 
Merrlam  v.  Famous  Shoe,  etc.,  Co., 
47  Fed.   411. 

99.  Berris  V.  Hexamer,  99  V.  B. 
674,.  25  L>.  ed.  308.  See  also  supra 
i  266. 

[a]  Oolortaig  of  map  miA  key 
thereto. — ^Where  the  complainants 
had  published  a  series  of  maps  for 
the  use  of  insurers,  using  a  pecu- 
liar system  of  coloring  and  signs  ex- 
plained by  a  key,  and  defendants 
published  maps  of  a  different  terri- 
tory, which  were  arranged  substan- 
tially on  the  same  plan,  it  was  held 
that  there  was  no  infringement  of 
the  complainant's  copyright  in  their 
maps.  Perris  v.  Hexamer,  99  IT.  S. 
674.  26  L..  cd.  308. 

1.  Perris  V.  Hexamer,  99  V.  8. 
B74,  26  L.  ed.  308;  Burnell  v.  Chown, 
69  Fed.  993;  Cartwrlght  v.  Wharton, 
26  Ont.  !>.  357,  20  OntWR  853.  1 
DomLR  392.  See  also  Lawrence  v. 
Cupples,  14  F.  Cas.  No.  8.135;  Bul- 
llnger  v.  Mackey.  4  F.  Cas.  No. 
2,127,  16  Blatchr  660  (both  of  which 
cases  were  determined  on  the  ground 
that  the  plan  or  arrangement  was 
not  novel;  so  far  as  these  cases 
seem  to  support  the  view  that  a 
copyright  would  have  protected  the 
plan  or  arrangement  If  It  had  been 
novel  they  are  unsound). 

[a]  Oontpilatloii  a&d  key  to  credit 
ntiliiga.. — Complainant  conceived  and 


fmt  in  operation  a  scheme  for  col- 
ecting,  classifying,  and  putting  in 
convenient  form  information  as  to 
the  financial  standing  of  business 
men  in  towns  or  counties  with  a  key 
thereto,  the  same  being  intended  for 
the  use  of  business  men  in  the  same 
locality.  IX  was  held  that  it  was  no 
infringement  tliat  defendant  by  the 
same  method  obtained  by  his  own 
efforts  like  information  as  to  the 
standing  of  parties  in  a  different 
county,  and  published  the  same  for 
the  same  purpose.  Burnell  v.  Chown. 
69  Fed.   998. 

a.  See  cases  supra  notes  99,  1. 
[a]  »— on  for  mloy — ^"The  com- 
plainants have  no  more  an  exclusive 
right  to  use  the  form'  of  the  char- 
acters they  employ  to  express  their 
ideas  upon  the  face  of  the  map.  than 
they  have  to  use  the  form  of  type 
they  select  to  print  the  key.  Scarce- 
ly any  map  is  published  on  which 
certain  arbitrary  signs,  explained  by 
a   key    printed    at    some    convenient 

Slaoe  for  reference,  are  not  used  to 
eslgnate  objects  of  special  interest.' 
such  as  rivers,  railroads,  boundaries. 
cities,  towns,  &c.;  and  yet  we  think 
it  has  never  been  supposed  that  a 
simple  copyright  of  the  map  gave 
the  publisher  an  exclusive  right  to 
the  use  upon  other  maps  of  the  par- 
ticular signs  and  key  which  he  saw 
fit  to  adopt  for  the  purposes  of  his 
delineations.  That,  however,  is  what 
the  complainants  seek  to  accomplish 
in  this  case.  The  defendant  has  not 
copied  their  maps.  All  he  has  done 
at  any  time  has  been  to  use  to  some 
extent  their  svstem  of  arbitrary 
signs  and  their  key."  Perris  v.  Hex- 
amer, 99  U.  S.  674,  676,  26  L.  ed. 
30t. 

8.  Mutual  Adv.  Co.  v.  Refo,  7t 
Fed.  961  (mode  of  advertising  with 
coupons);  Ehret  v.  Pierce,  10  Fed- 
663,  18  Blatchf.  302.  See  also  Stone 
V.  Dugan  Piano  Co.,  210  Fed.  S9> 
taff  220  Fed.  837,  136  CCA  683^ 
(quoted  supra  i    266   note   82    [a1). 

[a]  Bnla  appliad. — In  a  suit  where 
plaintiff  sought  to  restrain  the  in- 
fringement of  a  copyrighted  chart  of 
artificial  teeth,   it  appeared   that  de- 

Cendant  had  published  a  chart  which 
rhile  not  copied  from  plaintltTs  was 
constructed  on  the  same  plan  aa 
that.  The  cottrt  held  that  plaintiff 
could  have  no  copyright  in  tne  plan, 
and  that  therefore  defendant's  chart 
was  not  an  infringement.  In  deliv- 
ering the  opinion  of  the  court  Butler, 
J.,  said:  "The  defendant  has  not 
copied  and  published  the  plaintiff's 
charts,  but  has  employed  simply  the 
same  plan  of  advertising  his  own 
manufacture.  That  he  baa  done 
more  cannot  Justly  be  urged.  Has 
he  trespassed  upon  the  plaJntUTs 
rights  by  so  doing?  Without  consid- 
ering the  question  whether  the  plain- 
tiff has  secured  a  valid  copyright  for 
anything.  It  is  sufficient  to  say  that 
we  are  well  satisfied  he  has  not 
secured  a  monopoly  of  this  plan. 
The  copyright  laws  do  not  embrace 
such  an  object.  It  could  bo  secured, 
if  at  all,  only  by  letters  patent. 
That  it  could  be  thus  secured  we  do 
not  mean  to  suggest.  To  enlarge 
upon  this  point  would  not  be  profit- 
able.     Its    truth,    indeed,    seems    so 


For  lator  caawi,  davelopmmts  and  oluwcas  in  the  law  see  cumulative  Annotations,  sam*  title,  pago  an4*iiot«  number. 
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and  all  matter  therein  in  which  copyright  is  already 
subsisting,  but  without  extending  the  duration  or 
Rcope  of  such  oopjnright.*  There  was  no  parallel 
provision  in  any  prior  statute,  but  except  as  to 
matter  in  which  copyright  was  already  subsisting 
the  rule  was  the  same  under  the  former  law."  A 
copyright  secured  in  a  book  as  a  whole  protects  all 
its  contents'  which  are  copyrightable'  by  the  person 
taking  out  such  copyright ,  the  fact  that  matter  not 
copyrightable  has  been  incorporated  will  not  affect 
the  validity  of  the  copyright  in  the  rest.' 

New  editions  of  a  copyrighted  work  are  protected 
by  the  cop3rright  in  the  first  edition  as  to  the  parts. 


obvious  as  to  forbid.  If  not  preclude, 
enlargement."  S.  8.  White  Dental 
Co.  V.  Sibley.  88  Fed.  7S1.  752. 

4..  Act  March  4,  1909  (36  U.  S.  St. 
«t  L.  1075  c  320  I  8);  Macmillan  Co. 
V.  Kinff.  221  Fed.  862;  New  Fiction 
Pub.  Co.  V.  Star  Co.,  220  Fed.  994; 
'Wttmark  v.  Standard  Music  Roll  Co^ 
213  Fed.  632  [aff  221  Fed.  376.  137 
CCA  184];  Da  Prato  Statuary  Co.  V. 
Giuliani  SUtuary  Co.,  189  Fed.  90. 

[a]  •■OompoiBart  parts"  coaatraed. 
— "Without  intending  to  construe 
this  section  further  than  necessary 
for  the  purposes  of  this  case,  it  Is 
clear  that  'component  parts'  does  not 
mean  subdivision  of  rlKhts,  licenses, 
or  privileges,  but  refers  to  the  sepa- 
rate chapters,  subdivisions,  acts,  and 
the  like  of  which  most  works  are 
composed."  New  Fiction  Pub.  Co.  v. 
Star  Co.,  220  Fed.  994,  997. 

5.  Royal  Sales  Co.  v.  Qaynor,  164 
Fed.  207. 

Sagpgrtat  of  oopyxMrhtad  maitter; 
aotlcs  of  eopyxlfM  see  supra  I  219. 

6.  Ford  V.  Charles  E.  Blaney 
Amusement  Co.,  148  Fed.  642;  Harper 
V.  Shoppell,  26  Fed.  fil9.  23  Blatchf. 
4S1.     See  also  infra  |  273. 

[a]  VbfuUs»l  ooajieotioa  of  com- 
yoaant  piurta^— (1)  A  book  may  in- 
clude, and  the  copyright  thereon  pro- 
tect, matter  associated  therewith  but 
not  physically  attached,  as  where  a 
map  is  Inserted  in  a  pocket  formed 
on  the  blndfng  of  the  volume. 
Lydlard-Peterson  Co.  v.  Woodman, 
204  Fed.  9S1,  984,  123  CCA  243  (where 
the  court  said:  "We  are  of  opinion 
that  in  this  case  the  book  or  Direct- 
ory and  the  map  are  one  production, 
and  that  the  Directory  includes  the 
map.  We  fail  to  find  a  material  dif- 
ference whether  the  map  Is  Inclosed 
In  the  pocket  to  the  Directory,  or 
whether  It  is  stitched  or  otherwise 
fastened  to  the  cover,  or  elsewhere  in 
the  Directory.  On  the  map  is  the 
hyphenated  word  'Map-Directory.' 
showing  that  it  is  of  Itself  not  com- 
plete. To  use  it,  the  figures  neces- 
sarily carry  the  reader  to  the  book 
or  Directory.  And  on  the  title  page 
of  the  book  are  the  same  words  'Map- 
Directory.'  These  carry  the  reader 
to  the  map.  .  .  .  Our  holding  is 
that  the  Directory,  with  the  map  in 
the  podcet,  constitute  but  one  pub- 
lication, on  which,  at  the  appropriate 
place,  is  a  stifflclent  notice'^).  (2)  a 
supplement  to  a  newspaper,  although 
not  physically  attached  to  it,  is  part 
of  the  newspaper  or  "book."  Comyns 
V,  Hyde,  72  Tj.  T.  Rep.  N.  S.  260. 

7.  Wliat  la  ooOT'xlfhMbl*  see 
supra  II  90-148. 

8.  See  supra  I  161. 

[a1  XUnatxatlona  oopyxIcbtaA  hy 
•motlMr. — Registration  of  a  book  un- 
der the  Copyright  Act,  1842,  In  the 
name  of  the  author  of  the  letter- 
press, does  not  confer  any  protection 
In  respect  of  drawings  which  are  in- 
troduced into  the  book  as  illustra- 
tions, and  the  art  copyright  in  which 
is  vested  in  other  persons.  Petty  v. 
Taylor,  [1897J  1  Ch.  466  [dlst  Grace 
V.  Newman,  11  R.  19  Eq.  $23,  7  ERC 
86). 

9.  United  Dictionary  Co.  v.  Q.  &  C. 
Merrlam  Co.,  208  U.  S.  260,  28  SCt 
290,  62  L.  ed.  478;  Mifflin  V.  Dutton, 
190  U.  S.  266,  23  SCt  771,  47  L.  ed. 
1043;  Mifflin  v.  R.  H.  WWte  Co.,  190 


U.  S.  260,  28  SCt  769,  47  L.  ed.  1040 
[aft  112  Fed.  1004,  60  OCA  661,  61 
LRA  184  (alt  107  Fed.  708)];  Ford  v. 
CHiarles  E.  Blaney  Amusement  Co., 
148  Fed.  642;  Harper  v.Donohue,  144 
Fed.  491  [aff  146  Fed.  l023  mem,  76 
<X;a  678  mem];  Black  v.  Henry  G. 
Allen  (^.,  42  Fed.  618.  9  L.RA  433; 
Lawrence  v,  Dana,  14  F.  Cas.  No. 
8.186.  4  Cliff.  1;  Leslie  v.  Young, 
[1894]  A.  C.  835;  Lamb  v.  Evans, 
[1893]  1  Ch.  218.  223;  Low  v.  Ward, 
L.  R.  6  Eq.  416  (holding  that  the  last 
six  chapters  of  a  novel  were  covered 
by  the  copyright  and  infringed  al- 
though all  the  rest  had  been  dedi- 
cated by  prior  publication);  Gary  v. 
Longman,  1  East  868,  102  Reprint 
138,  7  ERC  78;  Hodges  v.  Welsh,  2 
Ir.  Eq.  266;  Barfleld  v.  Nicholson.  2 
Sim.  &  St.  1,  1  EngCh  1,  67  Reprint 
246.  But  see  Bentley  v.  Tibbals,  223 
Fed.  247,  138  CCA  489  (holding  that 
the  copyrighted  and  uncopyrlghted 
matter  must  be  dlstinguislied,  as  a 
condition  of  protection  against  in- 
fringement. There  has  never  been 
any  such  express  requirement  in  the 
statute,  and  the  soundness  of  the 
holding  is  very  doubtful.  See  supra 
9   1«7). 

Lord  Kenyon  in  Carey  v.  Longman, 
1  East  368,  359,  102  Reprint  188,  7 
ERC  78  [quot  Hodges  v.  Welsh,  2  Ir. 
Eq.  266,  287],  said:  "Courts  of  Jus- 
tice have  been  long  labouring  under 
an  error,  if  an  author  have  no  copy- 
right in  any  part  of  a  work  unless  he 
have  an  exclusive  right  to  the  whole 
book." 

[a]  Bnla  appUaO*— "The  counsel 
for  the  defendant  also  insisted,  that 
the  plaintiffs  having  obtained  a  copy- 
right purporting  to  be  for  the  whole 
book,  when  they  were  only  entitled 
to  a  copyright  for  a  very  small  por- 
tion of  the  matter  contained  In  such 
book,  such  copyright  was  wholly 
void,  ahd  no  action  would  lie  for  any 
infringement  of  it,  and  prayed  the 
court  so  to  instruct  the  Jury.  But  the 
court  decided  that  such  copyright 
would,  and  did,  secure  to  the  plain- 
tiffs the  exclusive  right  to  such  mat- 
ter in  said  book,  whether  it  were 
more  or  less,  as  he  was  entitled  to 
obtain  a  copyright  for,  and  that  said 
copyright  was  not  void,  and  that  this 
action  would  lie  for  an  infringe- 
ment or  pirating  of  any  part  of  the 
matter  in  said  books  tor  which  the 
plaintiffs  were  entitled  to  obtain  a 
copyright,  and  so  Instruated  the  jury, 
and  refused  to  instruct  the  Jury  as 
prayed  by  defendant's  counsel." 
Backus  V.  Gould,  7  How.  (U.  S.)  788, 
799,  12  L.  ed.  919  (where,  however, 
the  supreme  court  did  not  pass  on 
the  correctness  of  this  Instruction). 

[b]  liattaxpress  aad  Ulaatratlona. 
— The  author  of  a  book  may  have 
copyright  in  the  letterpress,  and>  the 
copyright  In  the  illustrations  may  be- 
long to  another.  Petty  v.  Taylor, 
[1897]  1  Ch.  466. 

[c]  FnMloatioiL  la  tor%lga  mar- 
olopadla, — The  copyright  in  an  arti- 
cle is  not  lost  by  reason  of  its  pub- 
lication in  a  volume  such  as  a 
foreign  encyclopedia,  the  bulk  of 
which  is  publlcl  Juris.  Black  v. 
Henry  G.  Allen  Co.,  42  Fed.  680,*  56 
Fed.   764. 

la  Banks  v.  McDivltt,  2  F.  Cas. 
No.   961,   18  Blatchf.   163;  Farmer  v. 


which  remain  unchanged-  But  if  the  new  publi- 
cation contains  new  and  original  matter,  a  new 
copyright  is  necessary  to  the  protection  of  such 
additional  matter,  and  if  none  is  taken  out  the  new 
matter  becomes  public  property,  just  as  the  orig^al 
work  would  have  become  if  a  copyright  for  it  h'ad 
not  been  secured.^" 

[i  273]  b.  Pictorial  ninstrations,  Maps,  Charts, 
Oats,  Prints,  Engravings,  Etc.  The  copyright  se- 
cured in  a  book  extenda  to  and  protects  not  only 
the  letterpress  but  also  the  pictorial  illustrations, 
.maps,  charts,  cuts,  prints,  engravings,  etc.,  which 
are  contained  in  and  form  part  of  the  work."  While 

Culvert  Lith.,  etc.,  Co.,  8  F,  Cas.  No. 
.4,651,    ,1     Flipp,     228;     Lawrence    v. 
14  F.  Cfai     -■      


Dana,  14  F.  CTas.  No.  8.136,  4  Cliff.  1. 
11.  Lydlard-Peterson  Co.  v.  Wood- 
man, 204  Fed.  921,  123  CCA  243  [reh 
den  206  Fed.  900,  126  CCA  4341;  Mall, 
etc.,  Co.  V.  Life  Pub.  Co.,  192  Fed. 
899,  118  OCA.  377;  National  Cloak, 
etc.,  Co.  V.  Kaufman,  189  Fed.  216: 
Da  Prato  Statuary  Co.  v.  Giuliani 
Statuary  Co.,  189  Fed.  90;  Royal  Sales 
Co.  V.  (Saynor,  164  Fedr  207;  Bennett 
V,  Boston  Traveler  Co.,  101  Fed.  445, 
41  CCA  446:  Munro  v.  Smith,  42  Fed. 
266;  Harper  v.  Shoppell,  26  Fed.  619, 
23    Blatchf.     431;     Petty,   v.     Taylor, 

118971  1  Ch.  466;  Cooper 'v.  Stephens, 
1896 J  1  Ch.  667;  Cate  v.  Devon,  etc., 
rewspaper  Co.,  40  Ch.  D.  600;  Maple 
V.  Junior  Army,  etc..  Stores,  21  Ch. 
D.  869;  Grace  v.  Newman,  L.  R.  19 
Eq.  623,  7  ERC  86;  Bradbury  v.  Hot- 
ten,  L.  R.  8  Exch.  1;  Ro worth  v. 
Wilkes,  1  Campb.  94;  Bogue  v.  Houl- 
ston,  6  De  G.  &  Sm.  267,  64  Reprint 
1111  [foil  W.  Marshall  &  Co.,  Ltd,  v. 
A.  H.  Bull,  Ltd.,  86  L.  T.  Rep.  N.  S. 
771  (engravings  of  cartoons  in 
"Punch");  W.  Marshall  &  Co.,  Ltd.,  v. 
A.  H.  Bull,  Ltd.,  86  L.  T.  Rep.  N.  S. 
77  [appr  Cooper  v.  Stephens,  supra]; 
Wllkins  V.  Aiken,  17  Ves.  Jr.  422,  34 
Reprint  163:  Life  Pub.  Co.  v.  Rose 
Pub.  Co.,  12  Ont.  L.  386,  8  OntWR 
28,  7  OntWR  337.  See  also  Cobbett 
V.  Woodward,  L.  R.  14  Bq.  407  (where 
an  illustrated  catalogue  of  furniture 
was  refused  protection  on  the  ground 
that  there  is  no  copyright  in  an  ad- 
vertisement, on  which  point  It  was 
subsequently  overruled  in  Maple  v. 
Junior  Army,  etc..  Stores,  21  Ch.  D. 
369.     See  also  supra  I    14D). 

"The  complainant  having  copy- 
righted its  entire  catalogue  was  en- 
titled to  the  protection  of  the  copy- 
right law  as  to  each  cut  contained 
therein.'"  Da  Prato  Statuary  Co.  v. 
Giuliani  Statuary  Co.,  189  Fed.  90, 
93. 

„(a1  Bula  appUaa. — "Jn  Bogue  v. 
Houlston,  6  DeG.  &  Sm.  267.  64  Re- 
print 1111,  the  plaintiff  published  a 
book  containing  letter-press  illus- 
trated by  wood  engravings  printed  on 
the  same  paper.  'The  defendants  pub- 
lished a  similar  book  with  different 
letter-press  but  containing  pirated 
copies  of  the  wood  engravings.  The 
plaintiff  had  registered  his  book  for 
copyright,  and  it  was  held  that  the 
Copyright  Act  extended  to  the  wood 
engravings   equally    with    the    letter- 

Jiress,  and  the  Court  granted  an  in- 
unction. Vlce-Chanceller  Parker,  at 
p.  276,  says:  'It  appears  to  me  that 
a  book  must  include  every  part  of 
the  book,  it  must  include  every  print, 
design,  or  engraving  which  forms 
part  of  the  book,  as  well  as  the  let- 
ter-press therein,  which  Is  another  ' 
part  of  it.'  And  he  held  that  'where 
there  are  designs  forming  part  6f  a 
book  in  which  a  person  has  copy- 
right, such  copyright  extends  to  the 
illustrations  and  designs  of  the  book, 
equally  as  to  the  letter-press.'  This 
case  was  followed  In  Bradbury  v. 
Hotten,  L.  R.  8  Exch.  .1.  There  the 
plaintiffs  were  proprietors  of  the 
English  weekly  periodical  called 
'Punch,'  and  had  published  in  nine 
several  numbers  nine  cartoons  with 
descriptive  writing  underneath  them, 
with  reference  to  the  Emperor  Na- 
poleon III.  The  defendants  published 
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these  may  be  separately  copyrighted,"  and  nnder 
the  former  statute  must  be  separately  copyrighted 
in  order  to  receive  the  measure  of  protection  and 
the  remedies  accorded  peculiarly  to  that  class  of 
copyrights"  it  is  not  necessary  that  they  should  be 
separately  copyrighted  in  order  to  receive  the  pro- 
tection accorded  to  books.**  Pictorial  illustrations 
are  one  form  of  language  employed  by  an  author 
to  express  his  ideas,  and  when  embodied  in  a  book 
are  as  much  a  component  part  of  it  as  the  printed 
text." 

[$  274]  c.  Oompooite  Works  and  Periodicals. 
The  act  of  1909  provides  that  the  copyright  on  com- 
posite works  or  periodicals  shall  give  the  proprietor 
thereof  all  the  rights  in  respect  thereto  which  he 
would  have  if  each  part  were  individually  copy- 
righted under  the  act.^"  Even  in  the  absence  of 
such  express  provision  it  is  the  law  that  a  copy- 
right on  a  work  as  a  whole  protects  each  of  a 
number  of  independent  compositions  contained 
within  it.^'    The  copyright  on  a  number  of  a  maga- 


zine or  other  periodical  protects  the  several  copy- 
rightable stories  or  articles  contained  therein,"*  pro- 
vided of  course  the  proprietor  of  the  magazine  was 
authorized  to  copyright  them.'*  Pictures  in  a  peri- 
odical are  protected  as  "component  parts"  thereof 
by  the  copyright  entered  for  the  periodical.''  The 
copyright  of  a  musical  composition  protects  both 
the  words  and  the  music" 

[i  275]  d.  Title  of  Worit"  The  copyright  law 
affords  no  protection  to.  the  mere  title  as  dis- 
tinguished from  the  body  of  the  work.**  Use  or 
imitation  of  the  title  of  a  copyrighted  work  may 
constitute  unfair  competition  for  which  a  remedy 
may  be  had,"  but  it  does  not  constitute  infringe- 
ment of  copyright." 

[}  276]  5.  Copying**— a.  What  Oonstitates  Copy- 
ing. Copying  consists  in,  the  exact  or  substantial 
reproduction  of  an  original,  using  such  original 
as  a  model,  as  distinguished  from  an  independ- 
ent production  of  the  same  thing.**  Two  copies 
of  a  common  original  are  not  copies  of  each  other. 


a  book,  and  amongst  the  cartoons 
therein  were  copies  In  a  reduced 
form,  sometimes  with  and  sometimes 
without  the  descriptive  letter-press, 
of  the  nine  cartoons  above  men- 
tioned, without  the  plaintiffs'  con- 
sent; and  it  was  held  that  the  plain- 
tiffs were  entitled  to  recover  as  for 
an  Infringement  of  their  copyright. 
At  p.  7,  Baron  Plgott  says:  'The  pic- 
tures are  a  vital  part  of  Punch;  they 
are  the  result  of  labour,  originality, 
and  expenditure,  and  from  their  great 
merit  are  of  permanent  value.'  "  Life 
Pub.  Co.  V.  Rose  Pub.  Co.,  12  Ont.  L. 
386,  890.  8  OntWR  28,  7  OntWR  337. 

[b]  Baoli  map  In  a  atatistioal  at- 
las need  not  be  separately  copyright- 
ed; they  will  be  protected  by  a  copy- 
righting of  the  work  as  a  whole. 
Black  V.  Henry  G.  Allen  Co.,  42  Fed. 
618,  626,  9  L.RA  433  (where  Shipman, 
J.,  said:  "The  unauthorized  reprint- 
ing of  eight  maps  from  this  volume 
...  Is  an  infringement  of  the  same 
character  as  the  reprinting  of  orig- 
inal statistical  tables  or  other  print- 
ed matter"). 

[c]  Konognun  campaign  iMdn^ 
Where  defendant  copyrighted  a  book 
describing  a  monogram  used  as  a 
campaign  badge,  which  was  sold 
pinned  to  the  book,  and  assigned  the 
copyright,  which  was  subsequently 
acquired  by  complainant,  the  copy- 
right did  not  cover  the  monogram, 
which  was  not  a  subject  of  copy- 
right. Royal  Sales  Co.  v.  Gay  nor,  164 
Fed.  207.  209  (where  Ward.  J.,  said: 
"In  this  case  the  booklet  was  copy- 
righted, which  no  doubt  covered 
everything  it  contained  which  was  a 
subject-matter  of  the  copyright  law. 
The  validity  of  the  copyright  Is  not 
questioned;  but  the  monogram  was 
not  a  'cut,  print,  or  engraving,'  the 
only  words  of  the  copyright  law  ap- 
propriate to  it,  because  it  was  not  a 
pictorial  Illustration  'connected  with 
the  fine  arts,'  as  required  by  Act 
June  18,  1874,  c  301.  {  3,  18  Stat.  79 
(U.  S.  Comp.  St.  1901,  p.  3412).  If  a 
copyrighted  book  contained  a  cut  of 
an  ordinary  coffee  mill  or  kitchen 
range,  it  would  be  no  Infringement 
to  reproduce  the  cut  or  actually  to 
■make  the  article"). 

la.  Maple  V.  junior  Army,  etc., 
Stores,  21  Ch.  D.  369:  W.  Marshall  & 
Ca,  Ltd.  V.  A.  H.  Bull.  Ltd.,  85  L.  T. 
Bep.  N.  S.  77.    See  supra  H  112-119. 

13.  Bennett  v.  Boston  Traveler 
Co..  101  Fed.  446,  41  CCA  446.  See 
Infra   S    371. 

14,  Mall,  etc.,  Co.  v.Llfe  Pub.  Co., 
192  Fed.  899.  113  CCA  377:  Bennett 
v.  Boston  Traveler  Co.,  101  Fed.  445, 
41  CCA  445;  Cooper  v.  Stephens, 
[1895]  1  Ch.  567;  Maple  v.  Junior 
Army,  etc..  Stores.  21  Ch.  D.  369; 
Grace  v.  Newman,  L.  R.  19  Eq.  623,  7 
ERC    86     (designs    of    tombstones); 


Bradbury  v.  Hotten,  L.  R.  8  Exch.  1 
(woodcuts  In  volume  of  stories); 
Bogue  V.  Houlston,  6  De  G.  &  Sm. 
267,  64  Reprint  1111;  W.  Marshall  & 
Co.,  Ltd.  V.  A.  H.  Bull,  Ltd.,  85  L.  T. 
Rep.  N.  S.  77  [appr  Cooper  v.  Steph- 
ens, supral. 

16.  National  Cloalc  etc.,  Co.  t. 
Kaufman,  189  Fed.  216;  Harper  v. 
Shoppel,  26  Fed.  619,  23  Blatchf.  431. 

16.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1076  c  320  i  3);  Witmark  v. 
Standard  Music  Roll  Co.,  213  Fed. 
532    [aff  221   Fed.   376,   137  CCA  184], 

17.  Dam  v.  Kirk  la  Shelle  Co.,  176 
Fed.  902,  99  CCA  392,  41  LRANS  1002, 
"0  AnnCaa  1173  [all  186  Fed.  589]; 
Ford  V.  Charles  E.  Blaney  Amuse- 
ment Co.,  148  Fed.  642;  Harper  v. 
Donohue,  144  Fed.  491  [aft  146  Fed. 
1023  mem,  76  CCA  678  mem];  Ben- 
nett V.  Boston  Traveler  Co.,  101 
Fed.  446.  41  CCA  446;  White  v.  Ge- 
roch.  2  B.  &  Aid.  298,  106  Reprint 
376;  D'Almalne  v.  Boosey,  4  L.  J. 
Exch.  21.    See  also  supra  ft  272,  273. 

"The  copyright  protects  the  whole 
and  all  the  parts  and  contents  of  a 
book.  When  the  book  comprises  a 
number  of  independent  compositions, 
each  of  the  latter  is  as  fully  pro- 
tected as  the  whole."  Dam  v.  Kirk 
la  Shelle  Co.,  175  Fed.  902,  906,  99 
CCA  392,  41  LRANS  1002,  20  ArinCas 
1173  [aff  166  Fed.  689,  and  quot  Drone 
Copyright   P   144]. 

18.  Woodman  v.  Lydlard-Peterson 
Co..  192  Fed.  67  faff  204  Fed.  921,  123 
CCA  243,  206  Fed.  900,  126  CCA  434]; 
Dam  V.  Kirk  la  Shelle  Co.,  176  Fed. 
902,  99  CCA  392,  41  LRANS  1002.  20 
AnnCas  1173  [aff  166  Fed.  689];  Ford 
V.  Charles  B.  Blaney  Amusement  CIo., 
148  Fed.  642;  Harper  v.  Donohue,  144 
Fed.  491  Jaft  146  Fed.  1023  mem,  78 
CCA  678  mem]  (reviewing  de- 
cisions); Johnson  v.  Newnes,  Ltd., 
[1894]  3  Ch.  663;  Lamb  v.  Bvans, 
[1893]  1  Ch.  218;  Trade  Auxiliary  Co. 
V.  Middlesborough,  etc..  Protection 
Assoc,  40.xrh.  D.  426:  Henderson  v. 
Maxwell,   TCh.  D.  163. 

"It  has  been  suggested  that,  in 
order  to  secure  a  copyright  of  an 
article  published  with  other  articles 
in  a  periodical,  it  is  not  enough  to 
deliver  at  the  office  of  the  Librarian 
of  (Tongress  a  printed  copy  of  the 
title  of  the  periodical,  and  to  publish 
the  copyright  notice  required  by  the 
statute  on  the  title  page  or  the  next 
page  of  the  periodical;  but  it  Is 
claimed  that  a  copy  of  the  title  of 
each  article,  in  respect  to  which  a 
copyright  is  claimed,  must  be  filed, 
and  a  copyright  notice  Inserted  at 
the  head  of  each  article.  But  I  think 
such  a  construction  too  strict.  The 
copyright  act,  in  my  opinion,  should 
be  liberally  construed,  with  a  view 
to  protect  the  just  rights  of  authors. 
I  and  to  encourage  literature  and  art. 


I  think  that  the  filing  of  the  title  of 
a  magazine  Is  sufficient  to  secure  a 
copyright  of  the  articles  in  It,  If  they 
are  written  or  owned  by  the  pro- 
prietor of  the  magasine.  Bennett  t. 
Boston  Traveler  Co..  101  Fed.  445. 
41  CX^A  445.  I  cannot  see  how  there 
can  be  any  question  of  the  validity 
of  such  a  proceeding  if  the  proprietor 
of  the  magasine  Is  the  author  or  the 
proprietor  of  all  the  articles  pub- 
lished in  it;  and  if  he  is  the  author 
or  proprietor  of  some  of  the  articles, 
and  not  of  others,  I  do  not  see  why 
a  copyright  so  registered  is  not  valid 
as  to  the  articles  which  he  either 
wrote  or  ownSi"  Ford  v.  Charles  E. 
Blaney  Amusement  Co.,  148  Fed.  C42, 
644. 

VUm*  of  Insetlblar  notle*  see  supra 
I  218. 

19.  Ford  V.  Charles  E.  Blaney 
Amusement  Co.,  148  Fed.  642;  Har- 
per V.  Donohue,  144  Fed.  491  [aff  146 
Fed.  1023  mem.  76  CCA  678  mem]. 
See  also  supra  i  151. 

[a]  Wattor  owned  by  othaxa. — 
"When  a  periodical  contains  articles 
or  pictures  made  by  persons  who 
have  not  transferred  their  rights  to 
the  publisher  the  copyright  of  the 
periodical  does  not  cover  them." 
Mall,  etc..  Co.  v.  Life  Pub.  Co.,  192 
Fed.  899.  900,  113  CCA  377  (decided 
under  the  Act  of  1909,  but  where  It 
was  found  that  such  transfer  had 
been  made).  See  also  supra  |  272 
text  and  notes   6-9. 

aa  Mall,  etc,  Co.  v.  Life  Pub.  Co.. 
192  Fed.  899,  113  CCA  377;  Bennett 
v.  Boston  Traveler  Co.,  101  Fed.  44S. 
41  CCA  446. 

ai.  Standard  Music  Roll  Co.  v. 
Mills,  Inc.,  241  Fed.  360  [aff  221  Fed. 
8491;  Witmark  v.  Standard  Music 
Roll  Co.,  213  Fed.  532  [aff  221  Fed. 
376.  137  CCA  184].  See  als»  infra  | 
320. 

33.  Oosunon-law  rights  s<e  supra 
I  23. 

33.  See  supra  I  143. 

34.  See  Trade-Marks,  Trade- 
Names,  and  Unfair  Competition  [38 
Cyc  831]. 

as.  Atlas  Mfg.  Co.  V.  Street.  204 
Fed.  398,  122  CCA  568,  47  LRANS 
1002;  Corbett  v.  Purdy,  80  Fed.  901; 
Harper  v.  Ranous,  67  Fed.  904;  Black 
V.  Ehrich,  44  Fed.  973;  Munro' v. 
Smith.  42  Fed.  266;  Outcault  v.  La- 
mar, 136  App.  Dlv.  110,  119  NTS  930; 
Dicks  V.  Tales,  18  Ch.  D.  7<:  Weldoa 
V.  Dicks,  10  <7h.  D.  247.  See  alao  su- 
pra t  148. 

sa.  Vzoof  of  eopylnff  see  infra  H 
424-430.  „ 

37.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  83S  [mod  on 
other  grounds  176  Fed.  831.  100  CCA 
801];  Roworth  v.  Wilkes.  1  Campb. 
94. 

[a]     Tb»    tana    "oapjlag,'    when 


For  later  oasM,  davalopmanta  and  abangM  in  the  law  see  cumulative  Annotations,  same  title,  pac*  and  note  number. 
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althoug^h  identical.**  Complete  identity  between  the 
original  and  the  copy  is  not  essential.^  A  copy  in 
that  which  comes  so  near  to  the  original  as  to  ^ve 
to  every  person  seeing  it  the  idea  created  by  the 
original.^  What  constitntes  copying  of  various 
classes  of  works  is  considered  in  subsequent  sec- 
tions."^ Any  form  of  record  which  can  be  seen  and 
read  is  sufficient  to  constitute  a  copy."  An  in- 
fringement may  consist  of  a  copy  in  ordinary  hand- 
writing," printing,**  typewriting,"  stenography," 
photography,*^  lithography,**  or  other  form  of  copy. 


But  devices  for  the  mechanical  production  of  sounds, 
such  as  perforated  music  rolls  and  phonographic 
discs,  are  not  copies."  A  bona  fide  burlesque  is  not 
an  infringing  copy.*" 

[i  277]  b.  Necessity  of  Copying— (1)  Bnle 
Stated.  There  can  be  no  infringement  unless  there 
has  been  a  copying,  either  in"  whole  or  in  part,  of 
the  copyrighted  work ;  some  copying  is  necessary  to 
constitute  infringement.*' 

[$  278]  (2)  Similarity  or  Identity  without 
Copying.     Since  there  can  be  no  infringement  of 


used  with  reference  to  Infringement 
of  copyrighted  legal  publications,  in- 
cludes not  only  paraphrasing,  but 
also  appropriation  of  the  literary 
work  and  Ideas  of  another,  which  'in- 
cludes arrangement  and  selection  as 
well  as  language.  West  Pub.  Co.  v. 
Bdward  Thompson  Co.,  169  Fed.  833 
[mod  on  other  grounds  176  Fed. 
833.   100  CCA  303]. 

88.  West  Pub.  Co.  ▼.  Edward 
Thompson  Co.,  169  Fedi  833  [mod  on 
other  grounds  176  Fed.  833,  lOO  CCA 
3031;  Lucas  v.  Cooke,  IS  Ch.  D.  872. 

■'Others  are  free  to  copy  the  origi- 
nal. They  are  not  free  to  copy  the 
copy."  Per  Holmes  J.,  in  Blelstein 
V.  Donaldson  Llth.  Co.,  188  U.  S.  239, 
249.  23  set  298.  47  L.  ed.  460. 

Bnle  avpUsA  see  Infra  H  278,  318. 
325. 

89.  West  V.  Francis,  6  B.  ft  Aid. 
737.  7  ECL.  402.  10<  Reprint  1361. 
See  also  infra  {  279. 

30.  White-Smith  Music  Pub.  Co. 
V.  Apollo  Co..  209  U.  &  1.  28  SCt 
319.  S2  L.  ed.  665,  14  AnnCaa  628; 
Hanfstaengl  y.  Baines,  [18961  A.  C. 
20  [aft  [18941  2  Ch.  1]:  Hanfstaengl 
V.  Smith,  [1906]  1  Ch.  619  (art 
work);  Boosey  v.  Whight,  ri899]  1 
Ch.  886  [aft  [1900]  1  Ch.  122,  2  BRC 
851;  Hanfstaengl  v.  Empire  Palace, 
[1894]  3  Ch.  109;  West  v.  Francis. 
6  B.  &  Aid.  737,  7  ECL  402,  106  Re- 
print W«l. 

[a]  DaOnitloaa  of  eomiat. — (1) 
"The  language  of  Bayley  J.  in  West 
▼.  Francis,  6  B.  A  Aid.  737,  7  ECL 
402,  106  Reprint  1361,  comes  nearer 
to  a  deflnltion  of  what  constitutes 
copying  than  anything  which  is  to 
be  found  in  the  books.  It  runs  thus: 
'A  copy  is  that  which  comes  so  near 
to  the  original  as  to  give  to  every 
person  seeing  it  the  Idea  created  by 
the  original.' "  Hanfstaengl  v. 
^Ines,  [1896]  A.  C.  20,  27  [aft 
[18941  2  Ch.  1]  (per  Lord  Watson). 
(2)  "This  oft-quoted  language  was 
criticized  In  Hanfstaengl  v.  Balnea, 
[1895]  A.  C.  20,  by  Lord  Watson.  He 
notices  that  the  learned  Judge  was 
construing  for  the  purpose  of  the 
case  before  him  the  provision  in  17 
Oeo.  8,  c  67,  a  statute  for  the  pro- 
tection of  copyright  In  engraving, 
which  differs  in  expression  from  the 
enactments  of  25  8c  26  Vict.  c.  68, 
and  contains  no  reference  to  repro- 
ducing the  design  of  the  protected 
work,  and  then  proceeds  as  follows: 
'As  I  read  the  later  statute  with 
which  we  have  to  deal  in  this  case, 
the  idea  created  by  a  picture  or 
drawing  does  not  necessarily  form 
an  element  in  the  original  work,  or 
Its  design,  which  is  protected  by 
copyright.  The  same  idea  which  is 
suggested  by  the  coi>yrlght  work 
may  be  expressed  by  another  paint- 
ing or  drawing  which  Is  in  no  sense 
a  copy,  and  does  not  borrow  its  de- 
sign.' This  is  a  formidable  criti- 
cism of  Bayley  J's  deflnltion.  in- 
asmuch as  he  strikes  out  of  that 
deflnltion  the  word  'idea,'  which 
forms  an  Important  part  of  it;  but 
I  do  not  think  that  it  was  Intended 
absolutely  to  destroy  that  definition. 
If  It  were  altered  thus — 'A  copy  is 
that  which  comes  so  near  to  the 
original  as  to  suggest  that  original 
to  the  mind  of  every  person  seeing 
it' — the  substance  of  the  definition 
would  be  preserved  and  Lord  Wat- 
son's criticism  would  be  avoided.  I 
am  far  from  saying  that  this  Is  more 


than  a  rough  attempt  at  a  deflnltion. 
or  that  it  Is  wholly  satisfactory; 
but  If  one  must  formulate  In  words 
the  meaning  of  'copy,'  that  Is,.  I 
think,  sufflcTently  accurate."  Hanf- 
staengl V.  Smith,  [19061  1  Ch.  619. 
623.  (3)  A  copy  Is  tha^t  which  will 
provide  a  substitute  for  the  whole 
or  for  a  substantial  part  of  the  orig- 
inal work.  Rowortn  v.  Wilkes,  1 
Campb.  94. 
31.     See   infra  f   297  et  seq. 

39.  MacmiUan  Co.  T.  King,  228 
Fed.   862. 

[a]  Jji7  mod*  of  eoyylar, 
"whether  by  printing,  writing,  pho- 
tography or  by  some  other  method 
not  yet  invented  would  no  doubt  be 
copying.  So,  perhaps,  might  a  per- 
forated sheet  of  paper  to  be  sung  or 
played  from  in  the  same  way  as 
sheets  of  music  are  sung  or  played 
from."  Boosey  v.  Whight,  [1900]  1 
Ch.  122,  123.  2  BRC  86. 

Verfomted  bnwIs  rolls  aad  phoao. 
graph  ttlaoa  as  copies  of  musical 
composition  see  Infra  I  322. 

83.  Boosey  v.  Whight,  [19001  1 
C%.  122.  2  BRC  86:  Warne  v.  See- 
bohm,  39  Ch.  D.  73,  7  BRC  98;  White 
V.  Geroch,  2  B.  &  Aid.  298.  i06  Re- 
print 376.  But  see  Gambert  v.  Ball, 
14  C.  B.  N.  S.  306.  108  ECL  306.  143 
Reprint  463  (where  It  is  doubted 
whether  a  pen  and  Ink  drawing 
would  infringe  an  engraving  under 
the  former  English  statute). 

34.  Routledge  v.  Low,  L.  R.  8 
H.  L.  100;  W.  Marshall  &  Co.,  Ltd. 
V.  A.  H.  Bull.  Ltd.,  86  L.  T.  Rep. 
N.  S.  77   (stereotype  plates). 

36.  Uacmillan  Co.  v.  King.  223 
Fed.  862;  Warne  v.  Seebohm,  39 
Ch.  D.  73,  7  ERC  98. 

[a1  Vrtatiaff  ••  l«BlTi<H»g  type- 
WTttair. — ^Typewriting  or  mimeo- 
graphing constitutes  a  "printing" 
within  the  meaning  of  the  copyright 
statutes.  MacmiUan  Co.  v.  King,  223 
Fed.  862. 

M,  Nlcols  V.  Pitman.  26  Ch.  D. 
374:  Pitman  v.  Hlne.   1  T.  L.  R.   39. 

37.  Rossiter  v.  Hall,  20  F.  Cas. 
No.  12,082,  6  Blatchf.  362;  Boosey  v. 
Whight,  [19001  1  Ch.  122,  2  BRC  86; 
Graves  v.  Ashford,  L.  R.  2  C.  P.  410; 
Gambart  .v.  Ball.  14  C.  B.  N.  S.  306, 
108  ECL  806,  143  Reprint  463  (pho- 
tograph of  engraving). 

38.  Novello  v.  Sudlow,  12  C.  B. 
177,  74  ECL  177,  138  Reprint  869. 

38.     See  infra  |  322. 

40.  Glyn  V.  Western  Feature  Film 
Co.,   [1916]  W.  N.   (pt.  II)   6. 

[a]  BeasoB  for  ml*. — "Making  all 
allowance  for  tne  fact  that  before 
the  Act  of  1911  literary  copyright 
did  not  include  the  acting  right,  it 
was  certainly  remarkable  that  no 
case  could  be  found  in  the  books  in 
which  a  burlesque  even  of  a  play 
had  been  treated  as  an  Infringement 
of  copyright.  It  might  be  that  so 
far  as  the  English  law  was  con- 
cerned one  reason  was  that  the  older 
cases  insisted  upon  the  necessity  for 
establishing  that  the  alleged  piracy 
was  calculated  to  prejudice  the  sale 
or  diminish  the  proflts  or  supersede 
the  objects  of  the  original  work, 
whereas  a  burlesque  was  often  the 
best  possible  advertisement  of  the 
original.  More  probably,  however, 
the  reason  was  to  be  found  Involved 
in  such  observations  as  those  of 
Lord  Lindley  in  Hanfstaengl  v.  Em- 
pire Palace,  [1894]  3  Ch.  109.  at  p. 
128,  or  In  such  deoision  as  that  of 
the  Court  of  Appeal   In   Francis   y. 


Feldman,  [.1914]  3  Ch.  728.  or  in  the 
principle  that  no  infringement  of  a 
plalntlfTs  rights  takes  plaoe  where 
a  defendant  has  bestowed  such  men- 
tal labour  upon  what  he  has  taken 
and  has  subjected  it  to  such  a  revi- 
sion and  alteration  as  to  produce  an 
original  result."  Glyn  v.  Western 
Feature  Film  Co.,  [1916]  W.  N.  (pt. 
II)  6* 

41.  Baker  v.  Selden,  101  U.  3.  99, 
26  L.  ed.  841;  Perrls  v.  Hexamer,  99 
V.  a.  674,  26  L.  ed.  308;  Stevens  v. 
Gladding,  17  How.  (U.  S.)  447.  15 
L.  ed.  165;  Stephens  v.  Cady,  14  How. 
(U.  S.)  528.  14  L.  ed.  628;  McCarthy 
V.  Adler,  227  Fed.  680:  Davles  v. 
Bowes.  209  Fed.  63  Laft  219  Fed.  178, 
134  CCA  552];  Natl^al  Cloak,  etc., 
Co.  V.  Standard  Mall  Order  Co.,  191 
Fed.  528;  White-Smith  Music  Pub. 
Co.  V.  Apollo  Co..  139  Fed.  427  [aft 
147  Fed.  226,  77  CCA  868  (aft  209 
U.  S.  1,  28  SCt  319.  52  L.  ed.  666.  14 
AnnCas  628)];  EMward  Thompson 
Co.  V.  American  Law  Book  Co.,  130 
Fed.  639  [aff  157  Fed.  1003  mem.  86 
(X;a  677  mem  (app  dism  216  U.  S. 
626  mem,  30  SCt  676  mem,  64  L.  ed. 
642  mem)];  Edward  Thompson  Co. 
V.  American  Law  Book  Co.,  122  Fed. 
922,  59  CCA  148.  62  LRA  607  [rev 
121  Fed.  907];  Maloney  v.  Foote,  101 
Fed.  264;  Maxwell  v.  Goodwin,  98 
Fed.  666;  Morrison  v.  Pettibone,  87 
Fed.  330;  Corbett  v.  Purdy,  80  Fed. 
901;  FaUc  v.  City  Item  Printing  Co., 
79  Fed.  321;  Springer  Lithograph- 
ing Co.  V.  Falk.  69  Fed.  707.  8  CiCA 
224  raps  dism  17  SCt  998  mem,  41 
L.  ed.  1179  mem];  Griggs  v.  Perrln, 
49  Fed.  15;  Brlghtley  v.  Littleton.  37 
Fed.  103;  Reed  v.  Holliday.  19  Fed. 
326:  Johnson  v.  Donaldson,  3  Fed.  22, 
18  Blatchf.  287;  Emerson  v.  Davles, 
8  F.  Cas.  No.  4,436,  3  Story  768;  Gray 
v.  Russell,  10  F.  Cas.  No.  6,728,  1 
Story  11;  Lawrence  v.  Cuppies,  14 
F.  Cas.  No.  8,135;  Lawrence  v.  Dana. 
14  F.  Cas.  No.  8436,  4  Cllft.  1;  Reed 
V.  Carusi,  20  F.  Cas.  No.  11,642. 
Taney  72:  Story  v.  Holcombe,  23 
F.  Cas.  No.  13,497,  4  McLean  306; 
Burk  V.  Relief,  etc^  Assoc,  3  Hawaii 
Fed.  388:  KIrkeLaShelle  Co.  v.  Arm- 
strong, 173  App.  Div.  232,  169  NTS 
363;  Chatterton  v.  Cave,  3  App.  Cas. 
483:  Reiohardt  v.  Sapte,  [1893]  2 
Q.  B.  308;  Cate  v.  Devon,  etc..  News- 
paper Co.,  40  Ch.  D.  600;  Ro worth  v. 
Wflkes,  1  Campb.  94:  Nichols  v. 
Loder,  2  Coop.  t.  Cott  2l7,  47  Reprint 
1135;  Garland  v-  Qemmill,  14  Can. 
S.  C.  321.     See  also  infra  S   278. 

"The  statute  Is  infringed  only  by 
'copying'  that  which  is  'copyrighted.' 
The  essence  of  copying  is  literary 
piracy,  viz.,  the  appropriation  of  an 
authors  intellectual  labors."  Davles 
V.  Bowes,  209  Fed.  63,  66  [aft  219 
Fed.  178,   134  CCA  652].  ^ 

"A  dictum  of  the  Supreme  CBurt  in 
PerVis  v.  Hexamer,  99  U.  S.  674,  26 
L.  ed.  308,  is  as  follows:  'A  copy- 
right gives  the  author  or  the  pub- 
lisher the  exclusive  right  of  multi- 
plying copies  of  what  he  has  written 
or  printed.  It  follows  that  to  In- 
fringe this  right  a  substantial  copy 
of  the  whole  or  of  a  material  part 
must  be  produced.'  "  Bobbs-MerrlU 
Co.  V.  Straus,  147  Fed.  16,  20,  77 
CCA  607,  16  LRANS  766  [aff  210 
V.  a.  339.  28  SCt  722,  52  L.  ed.  1086]. 

fa]  Injury  trom.  oompetltlon. — 
Injury  to  the  sale  of  a  copyrighted 
work  by  a  subsequent  publication  is 
not  alone  sufflcient  to  constitute  in- 
fringement;  the   second   work   must 
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copyright  without  some  copying/'  the  mere  fact  of 
similarity,  or  even  identity,  between  two  works  does 
not  of  itself  make  one  an  infringement  of  the  other." 
Mere  priority  in  time  does  not  confer  a  monopoly, 
there  being  a  sharp  distinction  in  this  respect  be- 
tween copyrights  and  patents.^  Both  works '  may 
be  entitled  to  copj^ght,  although  identical,  if  each 
is  an  original  and  independent  production."  Such 
similarity  or  identity  is  merely  evidence  of  copy- 


be  to  aome  extent  a  copy  of  the  first, 
Boosey  v.  Whlght,  ri90a]  1  Ch.  12t. 
2  BRC  86   [aff  118991   1  Cb.  83S]. 


49.     See  supra  i   277. 

43.  Stecher  Llth.  Co.  Vv  Dunston 
tilth.  Co.,  283  Fed.  601:  Gross  v.  3e- 
Ugman,  212  Fed.  980,  129  CCA  450; 
Sampson,  etc.,  Co.  v.  Seaver-Radford 
Co.,  140  Fed.  689,  72  CCA  66  [rev 
134  Fed.  8901:  Lawrence  T.  Dana,  14 
P.  Cas.  No.  8.136.  4  Cliff.  1:  Klrhe 
La  Shelle  Co.  v.  Armstrontr,  ITS  App. 
Dlv.  232.  169  NTS  368. 

"It  cannot  be  questioned  that  the 
second  publisher,  although  he  gives 
out  exactly  the  same  words  as  the 
first  publisher,  is,  nevertheless, 
within  his  leKal  rigrht.  provided  he 
resorts  independently  to  the  same 
originals  that  the  flrst  publisher 
went  to.  He  may,  indeed,  even  make 
use  of  the  same-  phraseologry,  either 
because  the  toplo  necessarily  re- 
quires it  or  through  mere  incidental 
coincidences  of  expression."  Samp- 
son, etc.,  Co.  V.  Seaver-Radford  Co., 
140  Fed.  639,  641,  72  CCA  66  [rev 
184  Fed.  890]. 

44.  Johnson  v.  Donaldson,  8  Fed. 
22.  24,  18  Blatchf.  287  (where  Wal- 
lace, J.,  said:  "Assuming  the  plain- 
tiff to  have  been  the  artist  and  de- 
signer of  the  picture  copyrighted  bv 
him,  the  defendant  was  not  liable  if 
he  did  not  avail  himself,  directly  or 
Indirectly,  of  the  plalntilTs  produc- 
tion. A  copyright  secures  the  pro- 
lyrietor  against  the  copying,  by 
others,  of  the  original  work,  but 
does  not  confer  upon  him  a  monop- 
oly In  the  intellectual  conception 
which  It  expresses.  An  artist  cannot 
acquire  such  an  exclusive  right  to 
the  conception  embodied  and  ex- 
pressed in  his  picture  as  to  preclude 
others  from  the  exercise  of  their 
own  creative  genius  or  artistic  skill, 
or.  from  availing  themselves  of  any 
part  of  the  general  oontrlbution  of 
artistic  production.  The  law  of 
copyright  originated  in  the  recogni- 
tion  of   the  right  of  another   to   be 

Sroteoted  in  the  manuscript  which  la 
he  title  of  his  literary  property. 
This  'protection  could  not  be  ade- 
quate unless  he  was  invested  with 
the  exclusive  privilege  of  copying 
the  manuscript,  whether  for  sale  or 
for  publication.  It  does  not  rest 
upon  any  theory  that  the  author  has 
an  exclusive  property  in  his  ideas, 
or  in  the  -words  In  which  he  has 
clothed  them.  If  each  of  two  per- 
sons should  compose  a  poem  identi- 
cally alike,  he  who  flrst  composed 
it  would  have  no  priority  of  title 
over  the  other,  nor  would  he  acquire 
priority  by  first  publishing  it.  The 
law  of  copyright  would  protect  etu:b 
in  his  own  manuscript,  but  would 
not  prevent  either  from  using  his 
own,");  Corelll  v.  Gray,  29  T.  L.  R. 
670 


[a]  Diatinctloa  b«tw«Mi  oopyrlfflit 
MUl  BAtent, — (1)  "Copyright  differs 
In    tniB    respect    from    patent    right. 


which  admita  of  no  use  of  the  pat 
ented  thing  without  the  consent  or 
license  of  the  patentee.  Persons 
making,  using,  or  vending  to  others 
to  be  used,  the  patented  article  are 
guilty  of  infringing  the  letters-pat- 
ent, even  though  they  may  have  sub- 
sequently liivented  the  same  thing 
without  any  knowledge  of  the  exist- 
ence of  the  letters-patent;  but  the 
recomposltion  of  the  same  book 
without  copying,  though  not  likely 
to  occur,  would  not  be  an  infringe- 
ment." Lawrence  v.  Dana,  14  F.  Cas. 
No.  8.136,  4  Cllir.  1,  80.      (2)    "Under 


the  Copyright  Act,  1911,  as  under  the 
former  law,  no  absolute  monopoly  is 
given  to  authors  ai^logous  to  that 
conferred  on  Inventors  of  patents; 
that  la  to  say,  if  it  could  be  shown 
as  a  matter  of  fact  that  two  pre- 
cisely similar  works  were  in  fact 
produced  wholly  Independently  of 
one  another,  the  author  of  the  work 
published  flrst  would  not  be  entitled 
to  restrain  the  publication  by  the 
other  author  of  that  author's  inde- 
pendent and  original  work.  What  la 
given  is  the  merely  negative  right 
to  prevent  the  appropriation  of  the 
labours  of  an  author  by  another." 
Per  Sargant,  J.,  in  Corelli  v.  Oray, 
29  T.  L.  R.  670. 

48.     See  supra  I  94. 

4&     See  infra   fj  426-428. 

47.  National  Cloak,  etc.,  Co.'  v. 
Standard  Mall  Order  Co.,  191  Fed. 
628;  Oeorge  T.  Blsel  Co.  v.  Bender, 
190  Fed.  206.  And  see  cases  supra 
I  277. 

tal  «TIi*  troa  test  of  plraey  or 
not  IS  to  ascertain  whether  the  de- 
fendant has,  in  fact,  used  the  plan, 
arrangements,  and  Illustrations  of 
,the  plaintiff,  as  the  model  of  his  own 
^book,  with  colorable  alterations  and 
variations  only  to  disguise  the  use 
thereof;  or  whether  his  work  Is  the 
result  of  his  own  labor,  skill,  and 
use  of  common  materials  and  com- 
mon sources  of  knowledge,  open  to 
all  men,  and  the  resemblances  are 
either  accidental  or  arising  from  the 
nature  of  the  subject.  In  other 
words,  whether  the  defendant's  book 
is,  quoad  hoc,  a  serVlle  or  evasive 
imitation  of  the  plalntitTs  work,  or 
a  bona  fide  original  compilation  from 
other  common  or  Independent 
sources."  Per  Story,  J.,  In  Bmerson 
V.  Davies,  8  F.  Cas.  No.  4,436,  8 
Story  768,  798  (which  statement  of 
the  test  of  infringement  has  been 
many  times  quoted  and  applied  in 
later  cases  particularly  in  cases  In- 
volving compilations.  See  intra 
J  307  text  and  note  91). 

[b]  Bnla  applied^— In  Rowot'th  v. 
Wilkes,  1  Campb.  94,  99,  which  was 
among    other    things    an    action    for 

Firating  certain  prints  in  a  work  on 
encing,  it  appeared  in  evidence  that 
three  of  the  engravings  of  defendant 
represented  figures  In  exactly  the 
same  attitudes  as  plaintlfTs  but  dis- 
guised by  different  costumes.  De- 
fendant gave  no  evidence  to  eiqplain 
the  Bimllitude  or  to  repel  the  pre- 
sumption which  that  necessarily 
caused,  and  while  the  verdict  was 
for  plaintiff.  Lord  Ellenborough  said 
that  it  was  to  be  considered  whether 
there  was  "su<!h  a  aimilltude  and 
conformity  between  the  prints,  that 
the  person  who  executed  the  one  set 
must  have  used  the  others  as  a 
model.  In  that  case  he  is  a  copyist 
of  the  main  design.  But  if  the 
similitude  can  be  supposed  to  have 
arisen  from  accident;  or  necessarily, 
from  the  nature  of  the  subject;  or 
from  the  artist  having  sketched  de- 
signs merely  from'  reading  the  letter- 
press of  the  plaintiff's  work, — the  de- 
fendant is  not  answerable." 

[c]  Siaoordaat  deelaloa. — See 
Hein  V.  Harris,  183  Fed.  107.  108, 
106  CCA  399  [aff  176  Fed.  8751 
(where  the  court  said:  "Defendant 
contends  that  In  order  to  infringe  a 
copyright  the  defendant  iViust  have 
actually  copied  or  pirated  the  pro- 
duction of  the  plaintiff,  and  not 
merely,  while  Ignorant,  have  himself 
produced  substantially  the  same 
thing.     The  case  cited  in  support  of 


ing — ^more  or  less  strong  according  to  eireumstanees 
and  the  explanations  which  may  be  made  of  it.** 
It  is  only  where  the  similarity  or  identity  is  dae 
to  copying  from  the  copyrighted  work  that  the 
later  work  may  be  deemed  an  infiingement.**^ 
Thus  if  a  person,  without  making  any  use  of  a 
prior  copyrighted  work,  by  his  own  indeptendent 
labor  produces  something  similar,  there  is  no  in- 
fringement.^    So  one  work  does  not  violate  the 

this  proposition  Is  S.  S.  White  Dental 
Co.  V.  Sibley,  88  Fed.  761.  This  is 
not  applicable,  holding  merely  that, 
by  copyrighting  a  chart  showing  en- 
graved llldstrations  of  artificial 
teeth  made  by  plaintiff,  a  monopoly 
was  not  secured  of  that  plan  of  ad- 
vertising. An  authority  which  ai>- 
parently  sustains  defendant's  con- 
tention, however,  is  found  in  Reed 
v.  CarusI,  20  F.  Cas.  No.  11.642. 
Taney  72,  where  Mr.  Justice  Taney 
held,  in  the  case  of  a  musical  com- 

fiosition,  that  defendant  was  not 
iable  for  producing  a  piece,  the 
same  in  all  important  parts,  if  it 
was  not  taken  from  the  plaintiff's, 
but  was  the  effort  of  defendant's 
own  mind.  That  cause,  however, 
was  ah  action  to  recover  penalties 
under  the  seventh  section  of  the  act 
of  1881,  which  expressly  provided 
that  there  might  be  recovery  If  de- 
fendant's act  was  "with  intent  to 
evade  the  law.'  The  cause  now  be- 
fore us  involves  only  the  property 
right  of  the  original  composer  In  his 
copyright.      The   act    in    force    when 


this  copyright  was  issued  (U.  S.  Rev. 
St.  t  4962,  as  amended  by  Act  March 
3,    1906,    33    St.    at   L.    1000,   c    14S2) 


provides  that  the  author  of  a  musi- 
cal composition,  upon  complying 
with  the  provisions  of  the  copyright 
statute.  Shall  have  the  sole  liberty 
of  printing,  publishing,  and  vending 
the  same.  We  are  referred  to  no  au- 
thority, and  know  of  no  reason  for 
holding  tliat  the  person  to  whom  this 
right  is  secured  may  not  maintain  it 
by  injunction  against  another  person 
who  threatens  to  invade  it."  The 
court  below  had  taken  the  same  view 
[176  Fed.  8761.  No  authority  Is 
cited  in  support  of  this  rather  ex- 
traordinary decision,  and  it  is  be- 
lieved none  can  be  found.  The  mi- 
thorities  are  all  the  other  way.  This 
decision  gives  a  musical  copyright 
the  scope  and  operation  of  a  patent). 

48.  National  Cloak,  etc,  Co.  v. 
Standard  Mall  Order  Co.,  191  Fed. 
528;  Dam  v.  Kirk  la  Shelle  Co..  175 
Fed.  902,  907,  99  CCA  392,  41  LRAN3 
1002,  20  AnnCas  1178  [aff  ICC  Fed. 
6891:  Sampson,  etc.,  Cto.  v.  Seaver- 
Radford  Co.,  140  Fed.  639,  72  CCA  55 
[rev  134  Fed.  890];  Maxwell  v.  Good- 
win, 93  Fed.  666;  S.  S.  'White  Dental 
Co.  V.  Sibley.  38  Fed.  761. 

"It  is  undoubtedly  true,  as  claimed 
by  the  defendant,  that  an  author 
cannot  by  suggestion  obtain  exclu- 
sive control  of  a  field  of  thought 
upon  a  particular  subject.  If  the 
playwright  in  this  ease  without  the 
use  of  the  story,  and  working  inde- 
pendently, had  constructed  a  play 
embracing  Its  central  idect,  it  may 
well  be  that  he  would  not  have  in- 
fringed the  copyright  of  the  story." 
Dam  V.  Kirk  la  Shelle  Co..  supra. 

[a]  Bote  »ppll«a,^-In  a  case  in- 
volving the  question  of  the  infringe- 
ment of  an  ingenious  plan  for  ad- 
vertising artiflcial  teeth  it  appeared 
that  plaintiff,  a  manufacturer  of  ar- 
tificial teeth,  had  copyrighted  apd 
published  charts  showing  ulnstratpd 
sections  of  teeth  (in  connection  with 
numbers)  so  arranged  as  to  convey 
Information  respecting  their  char- 
acter, Blse,  ahape,  etc.,  and  enabling 
purchasers  to  order  what  they 
needed  without  inapection.  Defend- 
ant, alao  a  manufacturer  of  artiflcial 
teeth,  procured  engraved  illustra- 
tions of  the  teeth  made  by  him.  ar- 
ranged in  sections  (accompanied  by 
numbers),  and  printed  them  on 
charts;    and    thus   conveyed    to   pnr- 
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iopyright  in  another  simply  beoanse  there  is  s 
limilarity  between  the  two,  if  the  similarity  results 
:rom  the  fact  that  both  works  deal  with  the  same  ■■ 
lubjeet,**  or  have  made  use  of  common  sources.'^ 
[(  279]  e.  Svfidancy  of  Oopying— (1)  Bepro- 
Inction  and  Paraphrasing.  A  literal  reproduction 
)£  the  whole,  or  of  substantially  the  whole,  of  <a 


copyrighted  work,  if  nnanthorized,  constitntes  an 
infringement.'*  But  an  infringement  is  not  con- 
fined to  literal  and  exact  repetition  or  reproduction; 
it  includes  also,  the  various  modes  in  which  the 
matter  of  any  work  may  be  adopted,  imitated,  trans- 
ferred, or  reproduced,  with- more  or  less  colorable 
alterations  to  disguise  the  piracy."    Paraphrasing 


chasers  the  same  character  of  in- 
ormatlon  resiwctinK  his  manufac- 
ure  as  plaintiff's  charts  afforded. 
n  holding  that  defendant  was  not 
iable  to  the  charge  of  Infringement 
Sutler,  J.,  In  dellverlnK  the  opinion 
if  the  cour^,  said:  "The  defendant 
s  not  liable,  unless  he  has  copied — 
pirated' —  the  plalntUTs  charts,  -or 
lome  part  of  tnem.  If  he  devised 
he  same  plas  tn  Ignorance  of  what 
he  plaintiff  had  done,  it  is  clear,  we 
lelleve,  that  he  has  not  infringed 
iny  privilege  secured  by  the  plaln- 
iff.  The  proofs  do  not  justify  a 
:oncluslon>  that  he  has  so  copied, 
ils  own  positive  testimony  that  he 
las  not,  but  that  he  worked  out  the 
icheme  in  ignorance  of  what  the 
>lalntlff  had  dona.  Is  not  overborne 
ly  the  circumstances  which  the 
>lalntlfl  Invokes  to  prove  the  con- 
rary."  8.  8.  White  Dental  Co.  v. 
ilblry,   38  Fed.  761,   752. 

40.  McCarthy ,  v.  Adler.  227  Fed. 
130;  Gross  v.  SellgmsJi,  212  Fed.  930, 
29  CCA  460;  Woodman  v.  Lydlard- 
"•eterson  Co.,  192  Fed.  67  Jaff  204 
i'ed.  921,  12S  CCA  243.  206  Fed.  900, 
26  CCA  4341;  Da  Prato  Statuarv 
':o.  V.  Glullanf  Statuary  Co.,  189  Fed. 
>0:  Maxwell  v.  Qoodwin,  93  Fed.  666; 
3ullinger  v.  Mackey,  4  F.  Cas.  No. 
1.127,  15  Blatchf.  560:  Pike  v.  Nlch- 
ilas,  L.  R.  6  Ch.  261:  Toole  v,  Toung, 
^  R.  9  Q.  B.  623.  i  B>RC  871:  Wll- 
ctns  V.  Afkin.  17  Vta.  3t.  422.  34  Re- 
>rlnt  163. 

[a]  Xapa  and  charts  afford  an  11- 
ustration  of  this  rule.  See  Infra 
r   311. 

[b]  OlwrtrateA  tcaO*  flatalones.— 
1)  ''1  am  entirely  in  accord  with 
lefendant  in  the  proposition  that  a 
nanufacturer  of  unpatented  articles 


sannot   practically   monopolise   their 
by  copyrighting  a  catalogue  eon- 


lale  I 


alnlng  Illustrations  of  them.  From 
k  comparison  of  the  illustrations 
ipon  which  complainant  relies,  the 
'air  inference  would  seem  to  be  that 
lefendant  makes  some  garments 
rhlch  are  Identical  with  complaln- 
int's  and  offers  them  for  sale.  If 
his  be  so,  he  cannot  be  deprived  of 
he  right  to  Issue  a  catalogue  of  the 
rarments  he  offers,  with  Illustrations 
ihowlng  what  they  look  like,  pro- 
rlded  that  hlB  Illustrations  are  drawn 
rom   the   garments   themselves,   and 


lot  copied  from  complainant's  copy- 
ighted  catalogue.  The  difficulty 
rlth  undertaking  to  decide  the  case 


in  demurrer  is  that  we  cannot  be 
lure  how  defendant's  illustrations 
rere  produced.  Complainant  might 
le  able  to  show  that  they  were  in 
act  copied  from  its  own,  and  not 
Irawn  with  the  garments  as  models." 
'National  Cloak,  etc.,  Co.  v.  Standard 
ifall  Order  Co.,  191  Fed.  628.  (2) 
The  complainants  who  were  manu- 
acturers  of  church  furniture  pre- 
)ared  and  published  a  book  of  en- 
rravlngs  thereof,  containing  also  a 
>rlce  list,  and  procured  the  book  to 
>e  copyrighted.  Defendant,  a  manu- 
'acturer  of  school  and  church  fur- 
ilture.  manufactured  goods  from  de- 
itgns  taken  from  the  complainant's 
llustrations.  and  also  published  a 
>ook  containing  illustrations  of  his 
;oods  with  price  list.  Several  of 
hese  illustrations  bore  a  striking 
■esemblance  to  those  of  the  com- 
>lalnants,  but  defendant  contended 
;hat  Its  Illustrations  were  In  truth 
>f  his  own  goods,  and  that  the  simili- 
tude of  the  illustrations  resulted 
rrom  the  fact  that  the  goods  were 
dike.  It  was  held  that  plalntifTs 
illustrations  were  not  Infringed.  In 
5ellverlng  the  opinion  of  the  court, 
Severens,  J.,  said:  "The  defendants 
nay  lawfully  manufacture  Just  such 


gooda  Can  they  not  publish  correct 
Illustrations  of  them  as  adjuncts  of 
their  sale?  Ought  they  to  be  re- 
strained from  doing  this  because  the 
complainants,  having  done  the  same 
thing,  have  copyrighted  illustrations 
which,  while  representing  their  own 
goods,  represent  those  of  the  defend- 
ant also?  It  is  clear  that  the  books 
of  both  parties  are  published  and 
used  solely  as  means  for  advertise- 
ment To  say  that  the  defendant  has 
not  the  right  to  publish  correct  il- 
lustrations of  Its  goods  must  practi- 
cally result  in  creating  a  monopoly, 
In  goods  modeled  on  those  designs, 
in  the  complainants,  and  thus  give 
all  the  beneflta  of  a  patent  upon 
unpatented  and  unpatentable  articles. 
Sales  of  merchandise  are  made 
largely  by  samples,  and  when  the 
articles  are  bulky,  as  in  case  of  fur- 
niture, illustrations  are  the  only  rep- 
resentations that  can  be  made  to  the 
eye  of  the  public  at  large;  and  It  Is 
altogether  likely  that  to  withdraw 
the  right  to  make  them  from  one  of 
the  i>arties  would  put  him  out  of  the 
field  of  competition.  It  does  no'.  ai>- 
pear  to  me  that  such  results  can  be 
accomplished  in  this  way."  Lamb  v. 
Orand  Rapids  School  Furniture  Co.. 
39  Fed.  474,  476.  (3)  "In  the  case  of 
Lamb  v.  Orand  Rapids  School  Furni- 
ture Co.,  39  Fed.  474  and  which  was 
a  case  of  a  trade  catalogue,  and  was 
cited  by  the  defendant,  it  did  not 
appear  that  the  defendant's  cuts  were 
copied  from  the  plalntifTs  cuts,  and 
the  court  assumed  that  defenuant's 
cuts  were  made  from  photographs  of 
its  own  stock."  Da  Prato  Statuary 
Co.  V.  Giuliani  Statuary  Co.,  189  Fed. 
90.  92. 

[c]  BseUra  •ngcwrted  by  adTMV 
Mr.— Defendant  company,  a  manu- 
facturer of  clothing,  desiring  to  is- 
sue a  booklet  advertising  its  prod- 
ucts, through  on*  of  its  members 
submitted  to  two  artists,  one  of 
whom  was  complainant,  the  same 
general   design  for  a  picture   to   be 

glaeed  on  the  cover,  leaving  the  de- 
ills  to  the  artists.  Complainant 
copyrighted  his  sketch,  which  was 
not  accepted.  The  one  accepted  and 
used  was  neoessarily  similar  in  gen- 
eral design,  but  different  in  detail. 
It  was  held:  (1)  That  defendant's 
picture  did  not  infringe  the  copy- 
right; and  (2)  that  under  the  facts 
a  court  of  equity  would  not  subject 
defendant  to  the  severe  penalties  of 
the  copyright  law  for  the  use  for 
commercial  purposes  of  a  picture  of 
which  it  was  to  a  large  extent  the 
originator.  McCarthy  v.  Adler,  227 
Fed.  630,  632  (where  the  court  said: 
"Of  necessity,  with  the  general  In- 
structions that  were  given,  and  the 
liberty  to  both  of  the  artists  tn 
respect  of  detail,  there  was  not  very 
much  room  for  general  variation. 
The  scheme  was  the  same  scheme  in 
both  instances,  and  did  not  originate 
with  either  of  the  artists,  but  origi- 
nated in  the  mind  of  this  business 
man,  who  had  his  own  ideas  as  to 
what  would  be  effective  for  adver- 
tising purposes.  The  carrying  out 
of  the  detail  was  a  matter  that  one 
would  expect  would  be  left  to  the 
artist,  and  was  left  to  the  artist. 
From  my  point  of  view  the  differ- 
ence in  tne  detail  is  substantial;  but, 
even  if  it  had  been  closer,  I  think 
the  result  would  be  the  same,  be- 
cause of  the  limited  character,  both 
In  space  and  in  theme,  of  the  subject- 
matter  to  be  treated"). 

so.  McCarthy  v.  Adler,  227  Fed. 
630;  Woodman  v.  Lydiard-Peterson 
Co.,  192  Fed.  67  [aff  204  Fed.  921,  123 
CCA  243,  205  Fed.  900,  126  CCA  4341: 
George  T.   Bisel  Co.  v.  Bender,   190 


Fed.  206;  Glaser  v.  St  Elmo  Co..  176 
Fed.  276;  Edward  Thompson  Co^  v. 
American  Law  Book  Co.,  130  Fed. 
639  [aff  157  Fed.  1003  mem,  86  CCA 
677  mem  (app  dlsm  216  U.  S.  626 
mem,  30  SCt  676  mem,  64  L.  ed.  648 
mem)J:  Kowell  v.  Miller,  91  Fed.  129, 
33  CCA  407;  Brightley  v.  Littleton, 
47  Fed.  103;  Johnson  v.  Donaldson,  3 
Fed.  22,  18  Blatchf.  287;  Emerson  v. 
Davies,  8  F.  Cas.  No.  4.436,  3  Story 
768;  Walter  v.  Lane,  [1900]  A.  C. 
589  (two  Independent  reports  of  the 
same  lecture) ;  Pike  v.  Nicholas,  L.  R. 
6  Ch.  261;  HanfstaengI  v.  Empire 
Palace,  ri894]  3  Ch.  109;  Lucas  v. 
Cooke,  18  Ch.  b.  872;  Moffatt  ft  Padge, 
Ltd.  v.  George  Gill  &  Sons,  Ltd.,  84 
L.   T.   Rep.  N.  S.   452    [rev  on  other 

grounds  86  L.  T.  Rep.  N.  S.  466]; 
cMeslnger  v.  Bedford,  63  L.  T.  Rep; 
N.  8.  7«i!:  Do  Berenger  v.  Wheble,  t 
Stark.  648,  3  ECL  526. 

"Each  of  these  compositions  had 
a  common  source,  and  it  is  the  set- 
tled law  in  copyright  that  where  two 
men  work  independently  from  a  com- 
map  source  and  produce  different  re- 
suUs,  neither  Infringes  upon  the 
other."  McCarthy  v.  Adler,  227  Fed. 
630,   632. 

"Others  are  free  to  copy  the  origi- 
nal. They  are  not  free  to  copy  the 
copy."  Bletstein  v.  Donaldson  Llth. 
Co.,  188  U.  8.  289,  249,  28  SCt  298, 
47  L.  ed.  460. 

OompUatlons  as  an  illustration  of 
this  rule  see  Infra  }  307  et  seq. 

Mreotory  oaaes  as  an  illustration 
of  this  rule  see  infra  }  308. 

Art  rsprodnotlona  s^e  infra  ||  334- 
327 

61.    O.  ft  C.  Merriam  Co.  v.  United 
Dictionary  Co.,  146  Fed.  354,  76  CCA 
470  [aff  308  U.  S.  260,  28  SCH  290,  62      ' 
L.  ed.  478]. 

[a]  Pliotosraplilo  rapriat. — Where 
a  book  was  copyrighted  in  the  United 
States  and  Great  Britain,  It  was  held 
that  the  publication  fn  the  United 
States  of  a  photographic  reprint  of 
the  foreign  edition  was  an  infringe- 
ment of  the  United  States  copyright 
G.  ft  C.  Merriam  v.  United  'Diction- 
ary Co.,  146  Fed.  364,  76  CCA  470 
raff  208  U.  S.  260,  2^  SCt  290,  62 
L.  ed    4781 

BS.'  Callaghan  v.  Myers.  128  U.  S. 
617.  9  sot  177,  32  L.  ed.  547  faff  24 
Fed.  636,  20  Fed.  441,  6  Fed.  '726.  10 
Biss.  1891;  Hoffman  v.  Le  Traunlk, 
209  Fed.  876;  Maxwell  v.  Goodwin, 
93  Fed.  666:  Springer  Llth.  Co.  v. 
Falk,  59  Fed.  '707,  8  CCA  224  [app 
dlsm  17  SCt  998  mem,  41  L.  ed.  1179 
mem];  BulUnger  v.  Mackey,  4  F. 
Cas.  No.  2,127,  16  Blatchf.  550; 
Drury  v.  E>iring,  7  F.  Cas.  No.  4,096, 

1  Bond  640;  Emerson  v.  Davies,  8  F, 
Cas.  No.  4,436,  3  Story  768;  Greene 
v.  Bishop,  10  F.  Cas.  No.  6,763,  1 
Cliff.  186;  Lawrence  v.  Cupples,  15 
F.  Cas.  No.  8,135:  Lawrence  t.  Dana, 
16  F.  Cas.  No.  8,136,  4  Cliff.  1:  Webb 
V.  Powers,  29  F.  Cas.  No.  l7,323.  2 
Woodb.  ft  M.  497:  Pike  v.  Nicholas, 
L.  R.  6  Ch.  861:  Lewis  v.  Fullarton, 

2  Beav.  6,  17  EAgCh  6,  48  Reprint 
1080:  Roworth  v.  ^filkes,  1  Campb. 
94;  Trusler  v.  Murray,  1  East  362 
note,  102  Reprint  140;  Sayre  v. 
Moore,  1  Bast  361  note  b,  102  Re- 
print 139;  Cary  v.  Longman.  1  East 
358,  102  Reprint  138.  7  ERC  78;  Mof- 
fatt  &  Paige,  Ltd.  v.  George  Gill  ft 
Sons.  Ltd.,  86  L.  T.  Rep.  N.  S.  466; 
Barfleld  v.  Nicholson,  2  Sim.  ft  St  1, 
1  EngCh  1,  67  Reprint  245;  Wilklns 
V.  Aikin,  17  Ves.  Jr.  422,  34  Reprint 
163;  Longman  v.  Winchester,  16  Ves. 
Jr.  869.  83  Reprint  987;  Matthewson 
V.  Stockdale,  12  Ves.  Jr.  270,  33  Re-, 
print  103;  Jarrold  v.  Heywood,  18lf> 
Wltly.   Rep.   279.  I*- 

"As  the  owner  of  material  pos.ies- 
slona  may  aaaert  hla  rights  wher- 
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is  copying  and  an  infringement "  if  carried  to  a 
Bofflcient  extent.^  Substantial  identity  between  the 
original  and  the  copy  is  not  required.*"  Copying 
and  infringement  may  exist,  although  the  work  of 
the  pirate  is  so  cleverly  done  that  no  identity  of' 
language  can  be  found  in  the  two  works."  In 
such  cases  the  question  of  infringement  resolves 
itself  into  a  question  of  fact  on  the  evidence  as  to 
whether  or  not  the  copyrighted  work  was  used  and 
paraphrased  in  the  production  of  the  later  work." 
[$  280]  (2)  Quantity  and  Quality  of  Matter 
Oopied.  In  determining  the  question  of  infringe- 
ment, the  amount  of  matter  copied  from  the  copy- 
righted work  is  an  important  consideration."    To 


constitute  infringement  it  is  not  necessary  that  the 
whole  or  even  a  large  portion  of  the  work  shall 
have  been  copied,'*  and  on  the  principle  of  de 
minimis  non  curat  lex  it  is  necessary  that  a  material 
and  substantial  part  of  it  shall  have  been  copied," 
i(  being  insufficient  that  mere  words  or  lines  have 
been  abstracted.*^  Between  these  extremes  no  pre- 
cise and  definite  rules  can  be  stated."  If  so  much 
is  taken  that  the  value  of  the  original  is  sensibly 
diminished,  or  the  labors  of  the  original  author  are 
substantially  and  to  an  injurious  extent  appropri- 
ated by  another,  that  is  sufficient  in  point  of  law  to 
constitute  a  piracy.**  The  question  is  one  of  quality 
rather  than  quantity  and  is  to  be  determined  by  the 


ever  or  in  whatever  dlagulse  bis 
property  Is  found,  so  the  author  of 
a  literary  composition  may  claim  it 
as  his  own  in  whatever  languaere  or 
form  of  words  it  can  be  identlfled 
as  his  production.  The  true  test  of 
piracy,  then,  is  not  whether  a  com- 
position is  copied  in  the  ^ame  lan- 
gautrs  or  the  exact  words  of  the  or- 
r^nal,  but  whether,  in  substance,  it 
is  reproduced;  not  whether  the 
whole,  but  a  material  part,  Is  taken, 
.  ,  .  The  controlling  Question  is 
whether  the  substance  of  the  work 
is  taken  without  authority."  Max- 
well v.  Goodwin,  93  Fed.  666,  666 
(where  this  rule  was  given  as  jin 
instruction  to  the  Jury). 

Bole  applUd  see  infra  {|  297-3S0. 

as.  Meccano  v.  Wagner,  234  Fed. 
912;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  838,  100  CCA 
303  [mod  169  Fed.  833].  See  also 
supra  {  276. 

Paraphrasing  constitutes  in- 
fringement of  a  copyright  as  well 
as  actual  copying  copyrighted  mat- 
ter." Meccano  v.  Wagner,  234  Fed. 
912,  922  [foil  West  Pub.  Co.  v.  Ed- 
ward Thompson  Co.,  176  Fed.  833, 
838,   100  CCA   3031. 

54.  See  infra  (  280. 

55.  SprlBger  Lith.  Co.  v.  Falk,  69 
Fed.  707,  8  CCA  224  [app  dism  17 
set  998  mem,  41  L.  ed.  1179  mem]; 
Roworth  V.  Wilkes,  1  Campb.  94,  98 
(where  Lord  Enienborough  said  that 
"It  is  enough  that  the  publication 
complained  of  Is  In  substance  a 
copy,  whereby  a  work  vested  in  an- 
other is  prejudiced'"). 

58.  West  Pub.  Co.  .  v.  Lawyers' 
Co-op.  Pub.  Co.,  79  Fed.  766.  762,  2B 
CCA  648,  36  LRA  400  (which  was  a 
suit  brought  for  the  Infringement 
of  complainant's  copyright  in  the 
syllabi  of  law  reports,  where  La- 
combe,  J.,  said:  "It  is  not  the  law 
that  a  copyrighted  syllabus  can  be 
Infringed  only  by  a  reproduction  of 
Its  orfginal  language.  It  Is  the  un- 
fair appropriation  of  the  labor  of 
the  original  compiler  that  consti- 
tutes the  offense.  Identity  of  lan- 
guage will  often  prove  that  the  of- 
fense was  committed,  but  it  la  not 
the  sole  proof;  and,  when  the  of- 
fense Is  proved,  relief  will  be  af- 
forded, irrespective  of  any  similar- 
ity of  language.  For  example,  if,  in 
a  cac^e  like  this,  defendant's  editors 
should  one  and  all  testify  that  they 
made  up  their  digest  from  complain- 
ant's syllabi,  so  as  to  save  the  time 
and  trouble  necessarily  Involved  in 
an  independent  examination  of  each 
opinion,  there  can  -be  no  doubt  that 
such  digest  would  be  held  to  in- 
fringe, although  the  work  were  so 
cleverly  done  that  no  Identity  of  lan- 
guage could  be  found  in  a  single 
paragraph"). 

57.  Maxwell  v.  Qoodwln,  93  Fed. 
665. 

Proof  of  oopylntr  or  pamplmudiir 
see  infra  It   426-428. 

58.  Hanfstaengl  v.  Empire  Pal- 
ace, [1894]  3  Ch.  109,  129  (where 
Llndley,  L.  J.,  said:  "The  extent  of 
copying  and  the  degree  of  resem- 
blance between  the  original  and  the 
copy  are  always  most  material,  as 
was  pointed  out  long  ago  in  West  v. 


Francis.  6  B.  &  Aid.  737,  7  BCL  401, 
106   Reprint   1361") 

58.  Macmillan  Co.  v.  King,  223 
Fed.  862;  Glnn  v.  Apollo  Pub.  Co., 
216  Fed.  772:  Huebsch  v.  Arthur  H. 
Crist  Co.,  209  Fed.  885;  Da  Prato 
Statuary  Co.  v.  Giuliani  Statuary 
Co.,  18S  Fed.  90;  G.  &  C.  Merriara 
Co.  v.  United  Dictionary  Co.,  146 
Fed.  364,  7«  CCA  470  [rev  140  Fed. 
768,  and  afC  208  U.  8.  260,  28  SCt 
290,  62  !>.  ed.  478];  Lawrence  v. 
Dana,  15  F.  Cas.  No.  8,136,  4  ClUt. 
1  (where  it  was  held  that,  while  a 
limited  use  of  a  copyrighted  work 
may  be  made  by  a  subsequent  writer, 
yet  it  is  not  necessary  that  the 
larger  part  of  the  book  should  be 
copied  to  constitute  an  infringe- 
ment); Trade  Auxiliary  Co.  v.  Mid- 
dleborough,  etc..  Protection  Assoc, 
40  Ch.  D.  426:  Campbell  v.  Scott,'ll 
Sim.  11,  34  EngCh  31,  59  Reprint 
784.  / 

"An  infrtngement  may  result  in 
the  wrongful  use  of  a  part  as  well 


as   the   whole   of  a  publication   pro- 

t^^t^A    1.-0.    /.nr.'irrl.fht.'         G.    &    C.    Mcr- 

ted    Dictionary   Co., 


tected  by  copyright.''    G.  &  C.  Mer 
supra. 


riam    Co.    v. 


[a]  SBle  applied. — "The  com- 
plainant's catalogue  contained  2,813 
cuts;  of  these  18  which  were  legally 
copyrighted  were  reproduced  In  de- 
fendant's catalogue  which  contained 
393  cuts.  Though  the  number  thus 
reproduced  is  small,  yet  it  is  suf- 
flcient  to  Justify  the  granting  of  an 
injunction."  Da  Prato  Statuary  Co. 
v.  Giuliani  SUtuary  Co..  189  Fed. 
90.   93. 

60.  Ferris  v.  Hexamer,  99  IT.  S. 
674,  676,  26  L.  ed.  308;  Meccano  v. 
Wagner,  234  Fed.  912;  Social  Regis- 
ter Assoc.  V.  Murphy,  128  Fed.  116; 
Howell  V.  Miller,  91  Fed.  129,  33 
GCA  407;  Morrison  v.  Pettibone,  87 
Fed.  330;  Springer  Lith.  Co.  v.  Falk, 
69  Fed.  707,  8  CCA  224  lapp  dism 
17  SCt  998  mem,  41  L.  ed.  1179 
moml;  Gilmore  v.  Anderson,  38  Fed. 
846;  Harper  v.  Shoppell,  26  Fed.  619, 
23  Blatchf.  431;  Drury  v.  Bwlng,  7 
F.  Cas.  No.  4,096,  1  Bond  640;  Law- 
rence V.  Dana.  15  F.  Cas.  No.  8,136, 
4  Cliff.  1;  Reed  v.  Carusl,  20  F.  Cas. 
No.  11,642,  Taney  72;  Burk  v.  Re- 
lief, etc.,  Assoc,  3  Hawaii  Fed.  388; 
Chatlerton  v.  Cave,  3  App.  Cas.  483; 
Pike  v.  Nicholas,  L.  R.  5  Ch.  261; 
Cooper  v.  Stephens,  [1895]  1  Ch.  567; 
Chatterton  v.  Cave,  L.  R.  10  C.  P. 
672  [aff  2  C.  P.  D.  42  (att  8  App. 
Cas.  483)1;  Bradbury  v.  Hotten,  L.  R. 
8  Exeh.  1;  Sweet  v.  Benning,  16  C. 
n.  469,  81  ECL  469,  139  Reprint  838; 
Bohn  V.  Bogue,  10  Jur.  420;  Bailey 
V.  Taylor,  3  L.  Ch.  O.  S.  66;  W. 
Marshall  &  Co..  Ltd.  v.  A.  H.  Bull, 
Ltd.,  85  L.  T.  Rep.  N.  S.  77;  Moffatt 
&  Paige,  Ltd.  V.  George  Gill  &  Sons, 
Ltd.,  84  L.  T.  Rep.  N.  S.  462  frev 
on  other  grounds  86  L.  T.  Rep.  N.  S. 
466];  Jarrold  v.  Hey  wood,  18  Wkly. 
Rep.   279. 

[al  SnlMrtaatlal  p«rt^-(l)  The 
words  In  the  statute,  "production  or 
any  part  thereof,"  must  receive  a 
reaspnable  construction  and  are  to 
be  treated  as  Implying  some  part 
that  is  substantial  and  material. 
Chatterton  v.  Cave,  3  App.  Cas.  483. 
(2)    Copying    fifteen    pages    from    a 


book  of  two  hundred  and  ninety -six 
pages  constitutes  copyinx  a  sub- 
stantial part  and  is  an  Infringe- 
ment. Huebsch  v.  Arthur  H.  Crist 
Co.,    209    Fed.   886. 

61.  Hoffman  v.  Le  Trtranik.  209 
Fed.    376. 

est.  Bramwell  v.  Halcomb,  3  MyL 
&  C.  737,  738,  14  EngCh  7S7.  40  Re- 
print 1110  (where  Lord  Cottenbam 
said:  "When  it  comes  to  a  question 
of  Quantity,  it  must  be  very  vague. 
One  writer  might  take  all  the  vital 
part  of  another's  book,  thoagh  it 
might  be  but  a  small  proportion  of 
the  book  in  quantity.  It  is  not  only 
quantity  but  value  that  is  ajways 
looked  to.  It  is  useless  to  refer  to 
any  particular  cases  as  to  quantity"). 
See  also  Saunders  v.  Smith.  3  MyL 
&  C.  711,  14  EngCh  711,  40  Reprint 
1100;  D'Almalne  v.  Boosey.  4  1..  J. 
Bxch.   21    (both  to   same  effect). 

63.  Meccano  v.  Wagner,  234  Fed. 
912;  White  V.  Bender,  185  Fed.  921; 
West  Pub.  Co.  V.  Edward  Thompson 
Co.,  169  Fed.  833  [mod  on  otber 
grounds  176  Fed.  833,  100  (X;A  3031; 
Maxwell  v.  Ooodwln,  93  Bed.  665; 
Slmms  V.  Stanton.  76  Fed.  6;  Har- 
per v.  Shoppell,  26  Fed.  519.  21 
Blatchf.  431;  Reed  v.  HotUday.  19 
Fed.  325;  Folsom  v.  Marsh,  9  F.  Caa. 
No.  4,901,  2  Story  100:  Greene  v. 
Bishop,  10  F.  Cas.  No.  6,763.  1  Cliff. 
186;  Lawrence  v.  Dana,  14  F.  Cas. 
No.  8,136,  4  CUff.  1;  Richardson  v. 
Miller,  20  F.  Cas.  No.  11,791;  'n'ebb 
V.  Powers,  29  F.  Cas.  No.  17.323; 
Ager  V.  Peninsular,  etc.  Nav.  Co..  26 
Ch.  D.  687;  Cox  v.  Land,  etc.  Jour- 
nal Co.,  L.  R.  9  Eq.  324;  Scott  v. 
Stanford,  L.  R.  3  Eq.  718;  Nlcols  v. 
Pitman,  26  Ch.  D.  874;  Bradbury  v. 
Hotten,  L.  R.  8  E&cch.  1:  Sweet  v. 
Benning,  16  C.  B.  459,  81  "BCTL.  459. 
139  Reprint  838;  Bohn  v.  Bogue.  10 
Jur.  420;  Bramwell  v.  Halcomb,  3 
Myl.  &  C.  737.  14  EngCh  757.  40  Re- 
print 1110:  Saunders  v.  Smith.  3 
Myl.  A  C.  711,  14  EngCh  711,  40  Re- 
print 1100;  Mawman  v.  Tegg.  2  Suss. 
385,  3  EngCh  386,  38  Reprint  380; 
Campbell  v.  Scott.  11  Sim.  31,  34 
EngCh  31,  69  Reprint  784;  Wilklns 
V.  Alkln,  17  Ves.  Jr.  422.  34  Reprint 
163;  Matthewson  v.  StockdaJe.  12 
Ves.  Jr.  270,  33  Reprint  103:  Smith 
V.  Chatto.  23  Wkly.  Rep.  290. 

[a]  "Th»  tms  test  of  ptnt^Tt  or 
not,  is  laid  down  by  Mr.  Justice  Story 
in  Emerson  v.  Davies,  8  F.  Cas.  No. 
4,436,  3  Story  768:  'It  has  been  truly 
said,  that  the  subject  of  Imtfa  of 
these  works  is  of  such  a  nature  that 
there  must  be  close  resemblances 
between  them.  But  the  real  queetion 
on  this  point  is,  not  whether  such 
resemblances  exist,  but  whether 
these  resemblances  are  purely  acci- 
dental and  undesigned,  and  unbor- 
rowed, because  arising  from  common 
sources  accessible  to  both  the  au- 
thors, and  the  use  of  materials  open 
equally  to  both;  whether,  in  fact,  the 
defendant  Davies  used  the  plaintiff's 
work  as  his  model,  emd  imitated  and 
copied  that,  and  did  not  draw  from 
such  common  sources  or  common  ma- 
terials.' "  Meccano  v.  Wagner.  234 
Fed.  912,   922. 

[b]  Xb»  pilaolple  of  tbe  etmam  is 
that,    "where  one   man   for   his   own 


For  later  oaaaa,  Ammlovju»atm  and  oluwf**  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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character  of  the  work  and  the  relative  value  of  the 
material  taken."  It  has  been  said  that  in  deciding^ 
questiona  of  this  sort  the  court  must  look  to  the 
natnife  and  objects  of  the  selections  made,  the 
quantity  and  value  of  the  materials  used,  and  the 
d^ree  in  which  the  use  may  prejudice  the  sale, 
diminish  the  profits,  or  supersede  the  objects  of  the 
ori^nal  work."  If  the  matter  taken  is  claimed  to 
be  taken  as  of  right  a  very  small  amount  will 
sufBce.**  The  copyright  of  a  work  may  not  ex- 
tend to  certain  parts"  or  features*^  of  it,  and  in 
such  cases  it  is  not  piracv  to  copy  aueh  uncopy- 
righted  parts  or  features." 

li  281]  (3)  Proportion  of  Defendant's  Woifc 
Copied  from  Plaintiff's  Work.  It  has  been  said  that 
the  test  of  infringement  is  not  so  mudh.what  pro- 
portion of  plaintifiF's  work  has  been  taken,  but 
rather  what  portion  of  defendant's  work  is  plain- 
tiff's."*   But  this  is  not  a  safe  test  in  all  cases. 

profit  puts  Into  tala  work  ten  euentlal 
part  of  another  man's  work,  from 
which  that  other  may  still  derivo 
profit,  or  from  which,  but  for  the  act 
of  the  first,  he  might  have  derived 
profit,  there  is  evidence  of  a  piracy." 
Per  KeUey,  C.  B.,  in  Bradbury  v.  Hot- 
ten,  L..  R.  8  Bxch.  Jr«. 

[c]  VaUloatton  of  faro*  In  in»f»- 
line  Defendant  secured  a  copy  of 
an  unpublished  farce  by  having  the 
words  taken  down  from  the  mouths 
of  the  actors,  published  the  first  act 
in  one  issue  of  a  magailne,  and  gave 
notice  that  the  remaining  act  would 
be  published  in  the  next  issue.  An 
injunction,  was  granted,  the  court 
saying:  "It  was  said  to  be  only  a 
small  part  of  the  Magazine,  and 
therefore  the  Court  should  not  inter- 
fere. That  Is  not  the  true  question; 
but.  What  proportion  the  part  pub- 
lished in  the  Magaxlne  bears  to  the 
whole  work  out  of  whioh  it  is  taken? 
Here  it  is  avowed,  and  declared  to  be 
half  of  the  work,  one  whole  act:  and 
the  defendants  engage  to  publish  the 
oth^r  half.  This  is  not  an  abridg- 
ment, but  the  work  itself,  and  not 
like  the  case  of  Dodsley  v.  Klnners- 
ley.  Ambl.  403,  27  Reprint  270  which 
was  only  an  extract."  Macklin  v. 
Richardson,  Ambl.  694,  696,  27  Re- 
print 461.  7  ERC  66. 

[d]  Any  'mateilal  unfair  ns*.— 
An  unfair  saving  of  labor  and  ex- 
I>ense  by  the  appropriation  of  a 
copyrighted  work,  anlmo  furandl,  is 
ground  for  Injunction  against  the  in- 

'  fringing  publication,  if  the  unfair 
use  permeates  the  work  to  any  ma- 
terial extent.  West  Pub.  Co.  v.  Ed- 
ward Thompson  Co.,  169  Fed.  833 
(mod  on  other  grounds  176  Fed.  832, 
100  CCA  3031. 

Eztnusts  aaA  anotatlona  see  infra 
i  300. 

64.  Social  Register  Assoc,  v.  Mur- 
phy. 128  Fed.  116;  £«slie  v.  Toung, 
(I894J  A.  C.  335;  Cooper  v.  Stephens, 
[1895]  1  Ch.  667;  Cate  v.  Devon,  etc.. 
Newspaper  Co.,  40  Ch.  D.  600;  Trade 
Auxiliary  Co.  v.  Middlesborough,  etc.. 
Protection  Assoc,  40  Ch.  D.  425; 
Simms  V.  Stanton,  76  Fed.  8;  Farmer 
v.  Calvert  Llth.,  etc.,  Co.,  8  F.  Cas. 
No.  4,661.  1  Flipp.  228;  Folsom  v. 
Marsh,  9  F.  Cas.  No.  4,901,  2  Story 
100;  Gray  v.  Russell,  10  F.  Cas.  No; 
6.728,  1  Story  11;  Lawrence  v.  Dana, 
15  F.  Cas.  No.  8,186,  4  CUtf.  1;  Storey 
V.  Holcombe,  28  F.  Cas.  No.  13,497,  % 
McLean  306;  Scott  v.  Stanford,  L.  R. 

3  Bq.  718;  Bradbury  v.  HottAi,  L.  R. 
8  Kxch.  1;  Murray  v.  Bogue.  1  Drew. 
353,  61  Reprint  487;  Gary  v.  Kearsley. 

4  Esp.  168;  Tinsley  v.  Lacy,  1  Hem. 
ft  M.  747.  71  Reprint  327;  Bramwell 
V.  Holcomb,  3  Myl.  &  C.  737,  14  Bng 
Ch  737,  40  Reprint  1110;  Saunders  v. 
Smith,  3  Myl.  &  C.  711.  14  BngCh  711, 
40  Reprint  1100;  Ncale  v.  Harmer,  13 
T.  L.  R.  209;  Kelly  v.  Hooper.  1  T.  & 
Coll.  197,  20  EngCh  197,  62  Reprint 
862. 

[a]  "Vhe  anality  of  the  plra«x  is 
mor*  important  than  the  proportion 


It  is  ordinarily  immaterial  whether  the  piracy -is 
committed  by  making  a  simple  reprint  without  any 
considerable  additions,"  or  by  incorporating  the 
copied  and  pirated  matter  in  a  larger  work.^^  Thus 
the  incorporation  in  a  large  encyclopedia  of  matter 
taken  from  another  copyrighted  work  is  just  as 
much  an  infringement  of  the  latter 's  copyright  a^ 
if  it  were  published  in  a  single  volume."' 

[i  282]  (4)  Competition  between  Bespective 
Works.  To  constitute  an  infringement  it  is  not 
necessary  that  the  later  work  should  be  calculated 
to  serve  as  a  substitute  for  the  original  work,'*  or 
that  there  should  be  any  actual  or  possible  eoinpeti- 
tion  between  the  respective  works  in  the  market." 
Want  of  competition  does  not  affect  the  question  of 
infi^jigement,  but  only  the  measure  of  damages.'* 
The  copyright  proprietor  is  entitled  to  any  lawful 
use  of  his  property  whereby  he  may  get  a  profit 
out  of  it."    The  potential  right  to  make  or  license 


which  the  borrowed  passages  may 
bear  the  whole  work."  Per  Wood, 
V.  C,  in  Tinsley  v.  Lacy,  1  Hem.  & 
M.  747.   783,   71   Reprint  327. 

68.  Per  Story,  J.,  in  Folsom  v. 
Marsh,  (  F.  Cas.  No.  4,901,  2  Story 
100  [quot  with  appr  by  Vice-Chan- 
cellor  Wood  in  Scott  v.  Stanford,  L. 
R.  8  Eq^  718], 

M.  Gate  v.  Devon,  etc..  Newspaper 
Co.,  40  Ch.  D.  500;  Trade  Auxiliary 
Co.  V.  Middlesborbugh.  etc..  Protec- 
tion Assoc,  40  Ch.   D.  425. 

or.     See  supra  {{  91.  92,  96. 

6&     See  supra   i|   266-271. 

69.  Mutual  Adv.  Co.  v.  Refo,  76 
Fed.  961  (mode  of  advertising  with 
coupons). 

OompUad  matter  see  infra  9  807. 
ntle  of  work  see  supra  |i  148,  276. 

70.  Per  Kekewlch,  J.,  in  Neale  v. 
Harmer,  13  T.  L.  R.  209. 

fa]  Mvl»  applied. — "Although  in 
s  case  there  is  only  one  drawing 
taken  from  each  of  twp  books  of  the 
Plaintiffs,  and  three  from  another 
book,  yet  the  total  makes  up  flve- 
sixths  of  all  the  drawings  of  car- 
riages in  the  carriage-makers'  adver- 
tisements Inserted  in  the  publication 
complained  of,  I  hold,  therefore,  that 
this  ground  of  defence  also  fails." 
Cooper  V.  Stephens,  [1896]  1  Ch.  667, 
672. 

[b]     TaUiur    tlire*    ont    of    thra* 
mdrsd  aiclutectniml  irvwiagu  from 


6,728,  1  Story  il. 
[a]    SylUm    of    U«    '•ports 


(1) 


hnni 

a  large  work  on  "The  Abbey  "Church 
of  St.  Alban.c  and  publishing  them 
in  a  magazine  article  on  the  same 
subject,  where  they  constituted  the 
only  architectural  illustrations  in  the 
article,  is  an  infringement.  Neale  v. 
Harmer,  18  T.  L.  R.  209. 

n.  additions  and  improvMnenf 
see  infra  {  283. 

7a.  Oray  v.  Russell,  14  F.  Cas.  No. 
6,728,  1  Story  11;  Roworth  v.  Wilkes, 
1  Campb.  94  (where  it  was  held  that 
if  an  cu'ticle  in  a  general  compilation 
of  literature  and  science  copies  so 
much  of  a  book  as  to  serve  as  a  sub- 
stitute for  it  it  is  piracy);  Maxwell 
V.  Somerton.  30  L.  T.  Rep.  N.  S.  11 
(where  defendant  reprinted  in  his 
newspaper  an  entire  story  contained 
in  plaintiff's  magazine);  Mawman  v. 
Tegg.  3  Russ.  385,  3  BngCh  386,  38 
Reprint  880  (where  the  reprint  of 
articles  that  had  appeared  in  an  en- 
cyclopedia was  held  to  be  piracy). 
Campbell  V.  Scott.  11  Sim.  31.  34Eng 
Ch  31.  69  Reprint  784. 

73.  Gray  v.  Russell,  10  F.  Cas.  No. 
6,728.  1  Story  Jl. 

"It  is  of  no  consequence  in  what 
form  the  works  of  another  are  used; 
whether  it  be  by  a  simple  reprint,  or 
by  Incorporating  the  whole  or  a  large 
portion  thereof  in  some  larger  work. 
Thus  if,  in  one  of  the  large  encyclo- 
psdlas  of  the  present  day,  the  whole 
or  a  large  portion  of  a  scientific 
treatise  of  another  author  should  be 
incorporated,  it  would  be  Just  as 
much  a  piracy  uiwn  the  copyright  as 
if  it  were  published  in  a  single  vol- 
ume." Oray  v.  Russell^  10  F.  Cas.  No. 


copyrighted  In  small  pamphlet  form 
may  be  infringed  by  copying  or  para- 
phrasing them  and  incorporating  the 
result  in  a  large  legal  digest  of  de- 
cisions. West  Pub.  Co.  V.  Lawyers' 
Co-op.  Pub.  Co.,  79  Fed.  758,  26  CCA 
648.  36  LRA  400  [rev  64  Fed.  360,  26 
LRA  4411.  (2)  Such  syllabi  may  also 
be  infringed  by  incorporating  them 
in  a  large  legal  encyclopedia  issued 
in  many  volumes.  West  Pub.  Co.  v. 
Edward  Thompson  Co.,  176  Fed.  883, 
100  CCA  303   [mod  169  Fed.  833]. 

74.  Hartford  Printing  Co.  v,  Hart- 
ford Directory,  etc.,  Co.,  146  Fed.  332; 
Reed  v.  Holliday,  19  Fed,  326;  Bohn 
V.  Bogue,  10  Jur.  420;  Sweet  v.  Shaw. 
1  Jur.  917. 

75.  H.  Blacklock  &  Co.,  Ltd.  v. 
Pearson,  Ltd.,  [1916]  2  CA.  376; 
Weatherby    v.     International,  Horse 


Agency,  etc,  Ltd.,  [1910]  2  Ch.  297; 
Hanfstaengl  v.  Smith,  [1906]  1  Ch. 
619;  Nicols  v.  PJtman.  26  Ch.  D.  874. 


n  order  to  avoid  misunderstand- 
ing, I  will  observe  that  I  do  not  think 
that  the  competition  test  is  neces- 
sarily conclusive.  I  agree  that  if  the 
Defendants  had  copledf  the  Plaintiff's 

gictures  they  would  hav^  infringed 
is  rights,  even  although  the  use 
made  by  the  Defendants  of  such  cop- 
ies could  in  no  way  compete  with  the 
sale  of  the  Plaintiff's  pictures.  This 
was  the  case  In  Hanfstaengl  Art  Pub. 
Co.  V.  HoUoway.  [1893]  2  Q.  B.  1, 
where  copies  of  the  Plaintiff's  pic- 
tures were  only  used  by  being  put  on 
pill-boxes,  but  were  nevertheless  held 
to  be  infringements  ■  of  his  rights. 
Again,  unauthorized  sketches  of  pic- 
tures made  on  purpose  to  convey, 
and.  In  fact,  conveying,  tolerably 
correct  ideas  of  them  would,  I  appre- 
hend, be  infringements  of  the  copy- 
rights in  them,  although  the  sketches 
might  not  compete  with  the  pictures 
or  with  any  copies  of  them  which 
their  authors  or  their  assigns  might 
desire  to  make  or  sanction.  But 
where  copying  a  picture  never  enters 
the  head  of  a  person  who  is  said  to 
have  copied  It  or  to  have  reproduced 
Its  design,  where  the  question  is 
whether  a  sketch  by  such  a  person 
is  or  is  not  a  copy  .or  reproduction, 
then  the  impossibility  of  injury  by 
competition  may,  I  think,  be  fairly 
considered.  The  amusing  sketches  in 
Punch  of  the  pictures  In  the  Royal 
Academy-  are  not,  in  my  opinion,  in- 
fringements of  the  copyrights  in 
those  pictures,  although  probably 
made  from  the  pictures  themselves. 
The  application  of  similar  principles 
to  the  different  facts  of  this  case 
leads  me  to  a  similar  conclusion.  In 
neither  case  is  there  any  piracy, 
actual  or  intended."  Hanfstaengl  v. 
Empire  Palace,  [1894]  3  Ch.  109,  130 
(per  Llndley,  L.  J.). 

76.  Falk  V.  Donaldson,  67  Fed.  32; 
H.  Blacklock  ft  Co.,  Ltd.  v.  Pearson, 
Ltd„   [1916]   2  Ch.  876. 

Tl.    Social  Reglater  Assoc  v.  Mu 
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■snch  use  of  the  work  as  defendant  has  made  eon- 
tributes  to  the  value  of  the  copyright  and  renders 
defendant's  appropriation  necessarily  injurious, 
although  at  the  time  there  is  no  competition.  Thus 
a  painting  may  be  infringed  by  a  photograjA;"  a 
photograph  by  a  crude  lithograph,"  or  by  a  stamped 
leather  chair  bottom;*^  a  work  of  art  by  an  adver- 
tisement;*' a  school  textbook  by  a  "key";"  law 
reports  by  l^al  digests,"  or  by  legal  encyclo- 
pedias," or  by  selected  cases  on  particular  topics;" 
or  a  biographical  work  written  for  a  political  cam- 
paign by  a  biography  written  for  young  people;" 
yet  in'  none  of  these  cases  could  there  be  any  sub- 


Irtiy,  128  Fed.  116;  Falk  r.  Donaldson, 
67  Fed.  32. 

78.  Weatherby  v.  IntematlonsJ 
Horse  Agency,  etc,  Ltd.,  [19101  2 
Ch.  297;  Bradbury  v.  Hotten,  L.  R.  8 
Bxch.  1. 

"An  author  Is  entitled  not  only  to 
the  uses  which  he  does  make  of  his 
work,  but  also  to  the  uses  which  he 
might  make  of  It."  MacGlUlvray 
Copyright  p  118. 

fa]  Sole  appUsd^— (1)  "It  was 
much  pressed  upon  me  by  the  learned 
counsel  for  the  Defendants,  that 
these  iUustratloUB  published  by  the 
Defendants  In  no  way  compete  with 
the  copies  of  the  pictures  authorised 
by  the  Plaintiff.  If  this  contention 
be  well  founded,  then  the  logical  con- 
clusion would  seem  to  be  that  the 
owner  of  the  copyright  of  a  picture 
who  had  never  permitted,  and  did  not 
intend  to  permit  the  picture  to  be 
copied,  could  not  restrain  any  one 
from  making  a  copy  of  It.  This  can- 
not have  been  the  intention  of  the 
Legislature.  The  answer  to  that  ar- 
gument appears  to  me  to  be  that  the 
Illustrations  constitute  a  violation 
of  the  exclusive  right  conferred  by 
the  sUtute  of  1882;  that,  in  the  lan- 
guage of  Kelly,  C.  B.,  In  Bradbury 
V.  Hotten,  L.  R.  8  Exch.  1,  6,  the  De- 
fendants are  thereby  applying  for 
their  own  use  and .  for  their  own 
profit  what  otherwise  the  Plaintiff 
might  have  turned,  and  possibly  stlU 
may  turn,  to  a  profitable  account.  In 
my  opinion,  therefore,  if  these  cases 
be  governed  exclusively  by  the  Eng- 
lish law,  the  Plaintiff  is  entitled  to 
an  Injunction  in  each."  Hanfstaengl 
V.  Empire  Palaoe,  [1894]  8  Ch.  109, 
117  (per  Stirling,  J.).  (2)  "Then  It  is 
said  that  the  real  and  only  test  as 
to  whether  or  not  the  defendants 
have  made  an  unfair  use  of  vol.  21 
of  the  Stud  Book  lies  In  the  answer 
to  the  Question  whether  there  will 
be  any  competition  between  such 
volume  and  the  defendants'  book.  It 
is  no  doubt  true  that  where,  as  is 
often  the  case,  it  la  a  difficult  mat- 
ter to  determine  whether  in  prepar- 
ing one  publication  an  unfair  use  has 
been  made  of  another,  the  nature  of 
the  two  publications  and  the  likeli- 
hood or  unlikelihood  of  their  enter- 
ing into  competition  with  each  other 
Is  not  only  a  relevant  but  may  be 
even  the  determining  factor  oir  the 
case.  But,  in  my  opinion,  an  unfair 
use  may  be  made  of  one  book  In  the 
preparation  of  another,  even  If  there 
Is  no  likelihood  of  competition  be- 
tween the  former  and  the  latter.  Af- 
ter all  copyright  Is  property,  and  an 
actlon>  to  restrain  the  infringement 
of  a  right  of  property  will  lie  even  If 
no  damage  be  shewn.  In  the  present 
case  there  may  not  be  much  proba- 
bility that  any  one  will  buy  the  de- 
fendants' book  Instead  of  vol.  21  of 
the  Stud  Book,  but  the  fact  remains 
that  In  preparing  this  book  the  de- 
fendants have  utilized,  wholesale  and 
without  permission,  lists  prepared  by 
the  plaintiffs  at  much  trouble  and 
expense.  In  so  doing  they  have  ap- 
propriated the  result  of  this  labour 
and  expense  to  their  own  use,  and 
even  If  they  have  injured  the  plain- 
tiffs in  no  other  way.  they  have  at 
any   rate  deprived   them   of   the  ad 


vantage,  which  their  copyright  con- 
ferred on  them,  of  being  able  to  pub- 
lish such  a  t>ook  as  the  defendants' 
book  at  much  less  labour  and  ex- 
pense than  any  one  else.  That  this 
consideration  is  relevant  appears 
from  the  case  of  Bradbury  v.  Hotten, 
L.  R.  8  Exch.  1."  Weatherby  v.  In- 
ternational Horse  Agency,  etc.,  Ltd., 
[1910]  2  Ch.  297,  804.  (3)  A  book 
was  held  to  infringe  an  unpublished 
farce  because  It  Injured  the  owner's 
right  to  print  In  book  form.  Macklin 
V.  Richardson,  Ambl.  694,  27  Reprint 
451. 

[b]  Sli*ctory  for  vrwloiia  year.  ■■■ 
"Defendant  argues  that  the  sale  of 
its  1905  directory  could  not,  in  the 
nature  of  things,  affect  the  sale  of 
complainant's  copyrighted  1904  di- 
rectory. This  may  be  so,  but  such 
sales  were  nevertheless  injurious  to 
the  complainant,  because  defendant 
availed  itself  of  the  labor  expended 
by  complainant  on  the  copyright,  and 
has,  by  such  unfair  use,  lessened  its 
own  labor,  and  since  we  cannot  know 
how  extensive  the  piracy  was.  It  is 
only  ordinarily  fair  that  defendant 
should  account  to  the  complainant 
for  any  profits  which  it  made.  .  .  . 
It  is  not  perceived  how  defendant 
materially  Injured  the  sale  of  the 
1904  directory,  but  it  took  advantage 
of  complalnant'd  work  on  the  1904 
directory  to  compile  its  1906  direc- 
tory, and  that  device  ought  to  be  ac- 
counted for.  The  rights  secured  to 
the  complainant  by  Its  copyright  lost 
all  BU)>8tantlal  value  after  defendant 
had  invaded  them  for  the  advantage 
of  its  1906  directory."  Hartford 
Printing  Co.  v.  Hartford  Directory, 
etc.,  Co.,  146  Fed.  332,  336. 

79.  See  infra  f  326. 

80.  F^alk  V.  Donaldson,  67  Fed.  82. 
See  also  Infra  1  328.      " 

81.  Falk  V.  Howell,  S7  I^ed.  202 
(photograph  of  "Turn  Yum"  illustrat- 
ing song  from  "Mikado").  Compare 
Dicks  V.  Brooks,  16  Ch.  D.  22  [appr 
Hanfstaengl  v.  Empire  Palace,  (1894] 
3  Ch.  109]  (where  a  Berlin  woolwork 
pattern  was  held  not  an  Infringe- 
ment of  an  engraving). 

88.  Hanfstaengl  Art  Pub.  Co.  v. 
HoUoway.  [1893]  2  Q.  B.  1  (picture 
infringed  by  label  on  pill  boxes); 
Hanfstaengl  v.  Smith,  [1906]  1  Ch. 
619  (large  oil  painting  called  "Na- 
ture's Mirror"  infringed  by  miniature 
reproduction,  the  size  of  an  English 
halfpenny,  on  advertising  page  of  a 
magasine). 

[a]  Damages. —  The  owner  of  a 
design  under  the  Copyright  Act  of 
1862  sued  a  firm  which  had  inserted 
the  design  in  a  newspaper  as  a  pic- 
torial' advertisement  for  their  goods, 
for  'damages  and  penalties.  Seirible 
that  he  was  entitled  to  damages  and 
also  to  penalties.  Oreen  v.  Irish  In- 
dependent Co.,  [1899]  1  Ir.  386. 

S3.    Reed  v.  Holllday,  19  Fed.  826. 

84.  West  Pub.  Co.  v.  Lawyers'  Co- 
op. Pub.  Co.,  79  Fed.  756,  26  CCA  648, 
36  LRA  400  [rev  64  Fed.  360,  26 
LBA  441];  Sweet  v.  Benning,  16  C.  B. 
459.   81  ECL  469,  189  Reprint  838. 

86.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA. 
303    [mod   169   Fed.    833]. 

86.  Hodges  v.  Welsh,  2  Ir.'Eq.  266; 
Sweet  V.   Shaw,   3  Jur.  217. 


stantial  competition.  NevertheleBS  the  eases  fre- 
quently lay  stress  on  the  fact  of  competition,  or  the 
lack  of  it,  in  determining  whether  the  amonnt  of 
matter  copied  is  reasonable  in  amount  and  character 
or  is  an  infringement.**  And  while  it  has  been 
said  that  some  of  the  expressions  in  these  cases 
must  be  received  with  caution,**  it  is  safe  to  say 
that  where  the  later  work  differs  greatly  in  nature, 
scope,  and  purpose  from  the  original,  a  larger  liberty 
in  making  quotations  and  extracts  will  be  permitted 
than  in  cases  where  the  respective  works  are 
more  or  less  competitive.**  A  genuine  burlesque 
of  a  serious  work  is  not  an  infringement." 

87.  Oilmore  v.  Anderson.  38  Fed. 
846  ("Life  of  James  A.  Garfleld"). 

88.  Hill  V.  Whalen.  220  Fed.  869; 
West  Pub.  Co.  V.  Edward  Thompson 
Co.,  176  Fed.  833,  100  CCA  303  [mod 
169  Fed.  8381;  Social  Register  Assoc 
V.  Murphy,  128  Fed.  118;  Hanfstaengl 
V.  Smith,  [19061  1  Ch.  619;  Cooper  v. 
Stephens,  [18961  1  Ch.  667. 


A 

the 

jure  the  sale  of  the  original.  Harper 
V.  Shoppell,  26  Fed.  619,  28  Blatcbf. 
431.  (2)  One  test  to  determine 
-whether  a  parody  Is  a  mere  criticism 
or  a  reproduction  la  whether  the 
parody  given  is  such  as  will  materi- 
ally reduce  the  demand  for  the  oriel- 
nal  by  partially  satisfying  that  de- 
mand. Hill  V.  Whalen,  220  Fed.  351. 
(3)  "When  I  find  in  addition  that 
Arthur  is  underselling  the  Plalntllt 
I  think  his  case  by  no  means  bet- 
tered. He  says  in  effect  to  the  plain. 
tiff,  'I  avail  myself  of  your  labour 
to  shew  to  the  public  that  I  can 
supply  them  with  the  same  article  u 
you  do;  and  Inasmuch  as  this  has  not 
cost  me  any  time,  thought  or  exer- 
tion, I  can  afford  to  supply  the  article 
on  cheaber  terms,'  thus  Injuring  the 
PlalntiflT  by  means  supplied  by  him- 
self." Hotten  V.  Arthur,  1  Hem.  ft 
M.  603,  610,  71  Reprint  264. 

88.  See  MacOiUivray  Copyright  p 
110. 

00.  West'  Pub.  Co.  V.  Edward 
Thompson  Co.,  176  Fed.  838,  100  (X:a 
303  [mod  lu9  Fed.  833];  Sampson, 
etc.,  Co.  V.  Seaver-Radford  Co.,  HO 
Fed.  639,  72  CCA  66  [rev  134  Fed. 
890];  Weatherby  v.  International 
Horse  Agency,  etc,  Ltd..  ri9101  2 
Ch.  297. 

[a]  OlnatntlOB^— "Instances  may 
be  easily  cited  where  portions  of  a 
copyrighted  book  may  be  published 
for  purposes  other  than  Uiose  for  ' 
wblcn  the  original  book  was  In- 
tended. This  may  be  particularly  go 
where  the  second  publication  has  aa 
entirely  different  outlook  from  the 
first.  Clearly,  In  a  philosophical 
woric,  the  title  The  Martian,'  if  It 
can  be  copyrighted,  could  not  be  re- 
garded as  infringing  a  work  of  mere 
Imagination  with  the  same  title.  So 
it  may  be  that  the  copying  and  re- 
arranging of  a  general  directory  for 
a  bona  fide  and  limited  purpose,  sucb 
as  compiling  a  social  guide,  majr 
come  within  the  same  rule.  So.  also, 
it  may,  and  probably  would,  be  per- 
missible for  an  extensive  dealer  in 
any  class  of  goods  to  gather  together 
from  a  local  or  general  directory 
names  and  addresses,  and  print  them 
for  the  use  of  its  agents  seeking 
trade.  Other  illustrations  ma; 
easily  be  suggested;  some  of  them 
so  far  sfistained  by  the  common  prac- 
tice that,  with  appropriate  limlt»- 
tlons,  they  may  be  presumed  to  hafe 
received  in  advance  the  assent  oi 
the  proprietors  of  the  copyrighted 
publication.  Coplnger's  Law  of 
Copyright  (4th  Ed.  1904)  166  et  seo-: 
MacgiUlvray's  Law  of  Copyrights 
(1902)  102.'"  Sampson,  etc,  Co.  r 
Seaver-Radford  (>>.,  140  Fed.  6S9,  M. 
72  (7CA  66  [rev  184  Fed.  8901- 
91.    See  supra  )  276. 


For  later  caaee,  developmeata  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  283]  (6)  Improvements  and  Additions. 
There  are  dicta  to  be  found  in  some  of  the  earlier 
cases  to  the  effect  that  a  subsequent  writer  may 
use  the  works  of  a  previous  writer  if  improvements, 
corrections,  or  additions  are  made."  The  eases 
holding  that  a  bona  ftde  abridgment  is  not  an  in- 
fringement proceed  on  tl^is  view.*'  But  this  is  not 
the  law.  It  is  of  no  importance  that  a  work  in- 
fringing on  prior  copyrighted  work  is  an  improve- 
ment on  the  earlier  work  or  contains  additional  in- 
formation.** .This  no  more  entitles  one  to  take  to 
himself  and  publish  the  matter  covered  by  another 's 
copyright  than  does  the  fact  that  a  second  inventor 
has  made  an  improvement  on  a  patented  machine 
give  him  the  right  to  use  such  machine  daring  the 
life  of  the  first  patent." 

[(  284]  (6)  Ackncwledgmient  of  Sonrte.  The 
fact  that  an  infringer  acknowledges  the  source  from 
which  the  appropriated  matter  was  derived  has  no 
bearing  on  the  question  of  infringement;  while  the 
acknowledgment  shows  that  he  did  not  intend  to 
pass  as  his  own  work  the  work  of  another,  it  does 


9S.  Sayre  v.  Moore,  1  East  S61 
not©i  102  Reprint  \t%,\  Cary  v. 
Kearsley,  4  Esp.  168:  Martin  v. 
Wright,  6  SIra.  297,  9  BnKCh  297,  68 
Reprint  806;  Matthewraon  v.  Stock- 
dale,   12  Vea.  Jr.  270.  88  Reprint  103. 

"I  admit,  no  man  can  monopolise 
such  subjects  as  the  Snglish  Channel, 
the  Island  of  St.  Domingo,  or  the 
events  of  the  ^orld;  and  every  man 
may  take  what  Is  useful  from  the 
original  work;  improve,  add,  and  give 
to  the  public  the  whole,  comprising 
the  original  work,  with  the  additions 
and  Improvements;  and  In  such  a 
case  there  is  no  Invasion  of  any 
right.  In  the  case  of  Patterson's 
Road-Book,  Cary  v.  Longman,  1  East 
158,  102  Reprint  188,  7  ERC  78 
.     .  the   roads   were  there:   the 

distances  the  same:  all  these  things 
must  be  the  same.  Error  cannot  be 
introduced  for  the  sake  of  originality.- 
But  Cary  succeeded  upon  this  point; 
whether  the  one  was  a  copy  of  the 
other;  or,  the  roads,  and  every  mem- 
orable place  in  England,  being  open 
to  both  parties,  the  one  had  made 
use  of  the  other's  work,  as  informa- 
tion, which  he  was  to  add  to,  or  im- 
prove; not  to  make  a  servile  copy. 
It  turned  out  In  these  cases,  that  the 
very  errors  were  copied.  The  charts, 
representing  twenty-flve  fathoms 
water  where  there  was  dry  land, 
would  have  wrecked  the  mariner.  In 
the  Road-Book,  where  Mr.  Justice 
Grose's  beautiful  seat.  The  Priory, 
is  noticed,  an  error  in  printing  his 
name  was  exactly  copied.  This,  oc- 
curring in  several  Instances,  was  so 
decisive,  that  the  Judgment  of  the 
Court  was,  that  the  one  work  was  a 
copy  of  the  other."  Matthewson  v. 
Stockdale.  12  Ves.  Jr.  270,  275,  S3 
Reprint  103. 

ta]  Xate  srronaona  Olotnm.— This 
idea  has  cropped  up  in  a  modem  case 
where  the  court  refers  to  the  prin- 
ciple that  there  is  no  infringement 
If  such  mental  labor  Is  bestowed  on 
what  Is  taken  as  to  produce  an  origi- 
nal result.  Glyn  v.  western  Feature 
Film  Co.,  [1916]  W.  N:  (pt.  11)  5. 

93.  AhnOgments  see  Infra  i(  304, 
305. 

94k  Wheaton  v.  Peters,  8  Pet. 
(U.  S.)  691,  8  L.  ed.  1066;  Bracken 
V.  Rosenthal,  161  Fed.  186;  Williams 
V.  Smythe,  lia  Fed.  961;  Ladd  v. 
Oxnard,  76  Fed.  70S;  Lawrence  v. 
Dana.  6  F.  Gas.  No.  8,136,  4  Cliff. 
1;  Drury  v.  Gwlng.  1  F.  Cas.  No. 
4,096,  1  Bond  640;  Gray  v.  Russell, 
10  P.  Cas.  No.  6,728,  1  Story  11;  Pike 
v.  Nicholas,  L.  R.  6  Ch.  261,  260  note; 
Boosey  v.  Fairlie,  7  Ch.  D.  301;  Scott 
V.  Stanford.  L.  R.  .3  Eq.  718;  Moflatt 
ft  Paige,  Ltd.  v.  George  Gill  &  Sons, 
Ltd..  86  L.  T.  Rep.  N.  8.  466;  Cary  v. 
Faden,  6  Ves.  Jr.  84,  SI  Reprint  453; 
Cart  Wright   ▼.   Wharton,    26   Ont   L. 


357,  20  OntWR  863,  1  DomLR  392; 
Frowde  v.  Parrlsh,  27  Ont.  626; 
Beauchemln  v.  Cadieux,  10  Que.  K. 
B.  266,  22  Que.  Super.  482  [app  dism 
31  Can.  8.  C.  870]. 

"It  is  blear  that  the  Infringer  of  a 
copyrighted  book  cannot  escape  lia- 
bility by  mixing  original  matter  of 
hla  own  with  the  matter  pirated,  and 
It  should  be  eoually  clear  that  a 
photographer  oi  a  piece  of  copy- 
righted statuary  cannot  say  that  be- 
cause his  picture  contains  some  of 
hla  own  talent  he  is  any  the  less  an 
infringer  of  the  Ideas  he  has  taken 
from  the  statuary."  Bracken  v. 
Rosenthal,  161  Fed.  136,  137. 

[a]  "Vh*  i"«"*»*^  of  the  oldsr  view 
of  Infringement  in  looking  more  to 
the  value  of -the  work  done  by  the 
plagiarist  than  to  the  value  of  the 
material  taken"  is  spoken  of  by  Mr. 
MacGinivray.  MacOllItvray  Copy- 
right PD  110,  112. 

96.  Reed  v.  Holliday,  19  Fed.  325. 
See  also  Patents  [30  Cyc  987]. 

96b  Pike  V.  Nicholas,  L.  R.  6  Ch. 
261;  Walter  v.  Steinkopff,  [1892]  3 
Ch.  489;  Scott  v.  Stanford,  L.  R.  3 
Eq.  718;  Bahn  v.  Bogue,  10  Jur.  420. 

^'A  man  cannot  Justify  the  taking 
what  he  has  no  right  to  take  by 
stating  Whence  he  has  taken  It, 
though  he  may  thereby  avoid  the 
additional  dishonesty  of  passing  off 
as  the  product  of  his  own  labour 
what  really  Is  cribbed  from  another. 
In  Pike  V.  Nicholas,  L.  R.  6  Ch.  261, 
260  note,  the  learned  Judge,  Vice- 
Chancellor  James,  says:  The  Plain- 
tiff has  a  right  to  say  that  no  one  is 
to  be  permitted,  whether  with  or 
without  acknowledgment,  to  take  a 
material  and  substantial  portion  of 
his  woric  of  his  argument,  his  il- 
lustrations, his  authorities,  for  the 
purpose  of  making  or  Improving  a 
rival  publication." "'  Walter  v.  Stein- 
kopff, [1892]  3  Ch.  489,  497. 

97.  Gross  v.  Sellgman,  212  Fed. 
930.  129  CCA  450;  Springer  Llth.  Co. 
V.  Falk,  59  Fed.  707,  8  CCA  224  [app 
(Usm  17  set  998  mem,  41  L.  ed.  1179 
mem];  Gllmore  v.  Anderson,  38  Fed. 
846;  Schumacher  v.  Schwencke,  30 
Fed.  690;  Cate  v.  Devon,  etc..  News- 
paper Co.,  40  Ch.  D.  600;  Reade  v. 
Conquest,  11  C.  B.  N.  S.  479,  103 
ECL  479,  142  Reprint  883;  Murray 
V.  Bogue,  1  Drew.  363,  61  Reprint 
487;  Reade  v.  Lacy,  1  Johns.  &  H. 
624,  70  Reprint  8&3:  Schlcslnger  v. 
Turner.  63  L.  T.  Rep.  N.  S.  764; 
Life  Pub.  Co.  y.  Rose  Pub.  Co.,  12 
Ont.  L.  386,  8  Ont.  L.  28,  7  OntWR 
337. 

98.  Toole  V.  Toung,  L.  R.  9  Q.  B. 
523,  9  BRC  871:  Life  Pub.  Co.  v. 
Rose  Pub.  Co.,  12  Ont  L.  886,  8  Ont 
WR  28.   7   OntWR   337. 

[a]  But  the  ooKverae  1«  Aot  tme; 
a  copy  of  the  original  la  not  a  copy 


not  relieve  him  firom  legal  liability.** 

[$  285]  (7)  Indirect  Copying.  The  exclusive 
right  to  multiply  copies  is  violated  by  either  a 
direct  or  an  indirect  copying.**  For  copyright  pur- 
poses, a  copy  of  a  copy  is  a  copy  of  the  original.** 
Thus  where  a  novel  was  founded  on  a  copyrighted 
drama,  an  unauthorized  dramatization  of  the  novel 
is  an  infringement  of  thfr  copyright  on  the  original 
drama."  A  copyright  on  a  painting  is  infringed  by 
copying  lithographic  or  other  copies  of  such  paint- 
ing.^ A  book  is  infringed  by  retranslating  a  trans- 
lation of  it.*  A  copyright  on  law  reports  covering 
the  syllabi  is  infringed  by  copying  such  syllabi  from 
digests  in  which  they  have  been  compiled  and  ar- 
ranged as  an  index  to  the  reports.*  A  copy  of  a 
piracy  is  an  infringement  of  the  original.*  It  is  no 
defense  that  the  pirate,  in  such  cases,  did  not  know 
what  works  he  was  indirectly  copying,  or  did  not 
know  whether  or  not  he  was  infringing  any  copy- 
right; he  at  least  knew  that  what  he  was  copying 
was  not  his,  and  he  copied  at  his  peril.*  An  opera 
is  infringed  by  an  independently  made  orchestration 

of  former  copies.    See  supra  I  276. 

99.  Shook  T.  Rankin,  21  F.  Cas. 
No.  12,805  ("The  Two  Orphans"); 
Toole  V.  Youny,  L.  R.  9  Q.  B.  62S, 
9  BRC  871;  Boosey  v.  Fairlie,  7  Ch. 
D.  301;  Reade  v.  Conquest,  11  C.  B. 
N.  S.  479,  103  BCL  4'r9,  142  Reprint 
883  (notwithstanding  It  did  not  In- 
fringe the  copyright  on  the  novfel  un- 
der the  law  as  it  then  was  in  Eng- 
land); Reade  v.  Lany,  1  Johns.  &  H. 
524.  70  Reprint  853;  Schlesinger  v. 
Turner,  63   L.  T.  Rep.  N.  S.   764. 

1.  Schumacher  v.  Schwencke,  SO 
Fed.  690,  691  (where  defendant 
never  saw  the  original  painting,  but 
tlie  lithographs  of  it  which  he  copied 
were  published  by  plaintiff  with  the 
required  notice  of  copyright,  al- 
though they  were  not  separately 
copyrighted  as  prints,  as  they  might 
have  been.  Coxe,  J.,  said:  "They 
have  copied  the  painting.  It  is  Im- 
material how  this  was  accomplished, 
whether  directly  or  indirectly"); 
Toole  V.  Touny.  L.  R.  9  Q.  B.  623.  » 
ERC  871;  Turner  v.  Robinson,  10  Ir. 
Ch.  610  [aff  10  Ir.  Ch.  121].  Contra 
Champney  v.  Haag,  121  Fed.  944 
(holding  that,  where  illustrations 
published  by  defendant,  which  were 
alleged  to  constitute  an  Infringement 
of  the  copyright,  on  plalntlfTs  paint- 
ing, were  reproductions  of  a  copy- 
righted photograh  of  such  painting, 
and  not  of  the  painting,  such  illus- 
trations constituted  an  Infringement 
of  the  copyright  on  the  photographs 
only,  ana  not  on  the  copyright  of 
plaintiff's  painting.  This  decision 
seems  unsound.  There  Is  no  legal  or 
logical  dIfllcuUv  in  holding  both 
copyrights  Infringed — the  photo- 
graph by  direct  copying  and  the 
painting  by  Indirect  copying). 

ZBdlMot  oatMnt  of  arttitto  woitat 
see  Infra  I  327. 

8.  Murray  v.  Bogue,  1  Drew.  363, 
61  Reprint  487. 

8.  west  Pub.  Co.  V.  Eidward 
Thompson  Co.,  176  Fed.  883,  100 
CCA  303    [mod   1«9   Fed.   8331. 

4,  Stevenson  v.  Fox,  226  Fed.  990; 
American  Press  Assoc,  v.  Daily 
Story  Pub.  Co.,  120  Fed.  766,  57  CCA 
70,  66  LRA  444  [app  dlsm  193  U.  S. 
675,  24  set  862,  48  L.  ed.  842] 
(where  a  licensee  violated  the  con- 
ditions of  the  license  by  publishing 
without  notice  of  copyright,  and  de- 
fendant copied  from  such  publica- 
tion in  ignorance  of  the  copyright); 
Gilmore  v.  Anderson.  38  Fed.  846. 

[a]  Prevlona  ns*  hy  ofhars. — It  is 
no  defense  that  some  of  the  appro- 
priated parts  bad  been  previously 
used  by  others,  from  whose  works 
they  were  taken  by  defendant.  Gil- 
more  v.  Anderson,   58   Fed.    846. 

5.  American  Press  Assoc.  v. 
Dally  Story  Pub.  Co.,  120  Fed.  78«; 
67  CCA  70.  ««  LRA  444  [app  dlsm 
1»S   U.   S.   <76,  S4  set  862,  48  L.  ed. 
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'  of  a  piano  score  of  such  opera,  although  the  piano 
score  was  uncopyrighted.^ 

[i  286]  (8)  Beprodactioii  from  Memory.  The  re- 
production of  a  work  from  memory  of  the  oriKinai 
constitutes  copying  and  is  an  infringement,  al- 
though there  are  some  contrary  intimations  in  early 
eases.* 

[i  287]  (9)  BeprodQction  by  Author  Who  Has 
Parted  with  Copyright.  An  author  has  no  more 
right  than  any  stranger  to  reproduce  his  work,  after 
parting  with  the  copyright,  or  causing  it  to  be 
▼eSted  in  another,  either  by  directly  copying  it*  or 
by  availing  himself  of  his  recollection  of  its 'con- 
tents or  composition.'"  But  he  has  the  same  right 
as  any  stranger  to  make  a  new  work  on  the  same 
subject,'^  and  in  doing  so  he  may  make  use  of  the 
same  original  sources  of  information,^'  and  the  ex- 
perience and  information  gaihed  by  him  in  the 
course  of  preparing  his  original  work." 

[$  288]  (10)  Fair  and  Unfair  Use.  It  is  some- 
times stated  in  effect  that  a  fair  use  of  a  copy- 
righted work  is  not  an  infnngement,  but  that  an 
unfair  use  of  it  is  an  infringement.'*  Of  course 
this  is  worthless  as  a  test.    All  uses  of  a  published 


work  are  l^ally  "fair"  and  noninfringiiig  which 
are  not  in  violation  of  the  rights  reserved  by  the 
statute,  and  conversely,  all  uses  which  do  violate 
the  reserved  statutory  rights  are  "unfair"  and 
infringing  uses."'  It  may  be  remarked  in  this  con- 
nection that  jf  there  is  no  copying  there  is  no  in- 
fringement," and  no  question  of  fair  or  unfair  use 
arises."  It  is  only  where  some  copying  has  been 
shown,  that  it  becomes  necessary  to  determine 
whether  it  has  been  carried  to  an  "unfair,"  that  is, 
an  illegal  extent,  and  in  determining  this  question 
the  considerations  already  alluded  to,  such  as  the 
quantity  and  quality  or  value  of  the  matter  copied." 
the  proportion  of  defendant's  work  formed  by  the 
matter  copied,'^  and  the  competitive  character  of  the 
two  works,"  are  the  main  factors.  A  copyrighted 
work  is  not  tabooed  to  subsequent  workers  in  the 
same  field;  some  use  of  it  may  be  made,  as  other- 
wise the  progress  of  science  and  the  useful  arts 
would  be  hindered  and  not  promoted  by  copy- 
right.^ But  such  pennitted  use  is  subject  to  the 
general  limitation  that  copying  must  not  be  carried 
to  such  an  extent  as  to  be  substantially  injurioos 
to  the  original  work,^  and  i^ust  be  for  some  legiti- 


842];  Gate  v.  Devon,  etc.,  NewsDaner 
Co.,  40  Ch.  D.  BOO;  Cooper  v.  Whlt- 
tlngham,  16  Ch.  D.  501;  Lee  v.  Simp- 
son, 3  C.  B.  871.  54  ECL  871.  136 
Reprint  349;  Murray  y.  Bocrue,  1 
Drew.!*  363,  61  Reprint  487;  Drone 
Copyrlsht  p  403. 

Xatentlon  or  pnrpoa*  to  InfMnf* 
see  Infra  i   289. 

6.  Boosey  v.  Fairlle.  7  Ch.  D.  80t. 
See  also  The  Mikado,  etc.  Case,  26 
Fed.  183,  23  Blatchf.  347  (holding 
that  an  'unpublished  and  uncopy- 
rlerhted  opera  was  not  infringed  by 
an  orchestration  made  from  a  cony- 
rlirhted  piano  snore,  because  to  that 
extent  dedicated). 

(a1  Snl*  appUa^L — "We  are  of 
opinion  that  a  dramatic  representa- 
tion in  which  a  substantial  and  ma- 
terial part  of  the  music  of  Offen- 
bach's opera  has  been  performed 
constitutes  an  Infrlnifement  of  the 
sole  ri(?ht  of  performlnir  that  music, 
even  though  the  operatic  score  may 
have  been  obtained  by  independent 
lal>our  bestowed  upon  the  unpro- 
tected pianoforte  arrangement  of 
Soumls.  There  is  scarcely  any  popu- 
lar opera  the  score  of  wnlcli  is  not, 
within  a  short  time  after  Its  first 
performance,  arranged  for  the  piano, 
and  if  by  reconversion  of  the  piano- 
forte arrangement  into  an  operatic 
score,  a  task  which  could  be  execu- 
ted by  any  skilled  musician,  and  per- 
formance of  that  score,  the  penal- 
ties of  infringement  could  be  es- 
caped, the  protection  given  to  oper- 
atic compositions  would  be  almost 
nugatory.  During  the  argument  no 
authority  was  cited  to  us  upon  this 
point,  but  the  case  of  Reade  v.  Lacy. 
1  Johns.  &  H.  524.  70  Reprint  853 
and  Reade  v.  Conquest,  11  C.  B.  N. 
S.  479,  103  BCL  479,  142  Reprint  883 
seem  to  have  decided  the  very  point 
In  conformity  with  the  view  we  have 
expressed.  There  Mr.  Reade,  the  au- 
thor, had  written  and  obtained  copy- 
right in  a  drama  called  Qold,  and 
had  subsequently  written  a  novel 
called  Never  too  late  to  Mend,  found- 
ed on  and  Incorporating  a  consider- 
able part  of  the  dlaiosue  of  the 
drama,  in  which  novel  he  had  also 
obtained  copyright.  The  novel  was 
dramatised  by  the  application  of  in- 
dependent labour,  and  without  any 
knowledge  of  Mr.  Reade's  own 
drama,  and,  so  dramatised,  was  rep- 
resented on  the  stage;  and  although, 
as  appears  from  the  report  In  the 
Common  Pleas,  these  action^  were 
held  In  that  Court  not  to  be  an  in- 
fringement of  the  copyright  in  the 
Qovel,  and,  for  the  purposes  of  Ar- 
gument,     the      Vice-Chancellor,      in 


Reade  v.  Lacy,  supra,  assumed  them 
not  to  be  an  infringement  of  it,  yet 
they  were  in  both  Courts  hild  to  be 
an  infringement  of  Mr.  Reade's  sole 
right  of  representing  his  drama." 
Boosey  v.  Fairlle,  7  Ch.  D.  301,  317 
fper  Thesiger,  L.  J.)  [quot  Aronson 
V.  Baker,  43  N.  J.  Eq.  365,  368,  12 
A   1771. 

7.  Ferris  v.  Frohman,  223  U.  S. 
424,  32  set  263,  66  L.  ed.  492;  Park, 
etc.,  Co.  v.  Kellerstrass,  181  Fed. 
431;  Colliery  Engineer  Co.  v.  United 
Correspondence  Schools  Co.,  94  Fed. 
152;  Aronson  v.  Baker,  43  N.  3.  Bq. 
3BB.  12  A  177  ("Ermlnie"):  Moftatt 
&  Paige,  Ltd.  v.  George  Gill  &  Sons, 
Ltd.,  86  L.  T.  Rep.  N.  S.  465  [rev 
84  L.  T.  Rep.  N.  S.  452]  (annotated 
edition  of  Shakespeare).  See  Shook 
V.  Rankin,  21  F.  Cas.  No.  12,805 
(where  it  was  unnecessary  to  de- 
cide thfl  point,  but  this  view  was 
stated   and    commented    upon). 

"In  view,  however,  of  the  mani- 
fest piracy  in  his  antecedent  book 
of  1909  from  the  complainant's  ante- 
cedent production,  the  conclusion  Is 
Irresistible  that  in  preparing  and 
constructing  his  last  book  of  1910, 
even    If    he    did    not   have    the    com- 

filainant's  book  present  before  him, 
ts  matter,  arrangement,  and  sug- 
gestions were  present  In  his  mind." 
Park,  etc.,  Co.  v.  Kellerstrass,  181 
Fed.   431,   432. 

Aa  laMngeineiit  of  oommoa-law 
tUMm  see  supra  i   59. 

a  Coleman  v.  Wathen,  5  T.  R. 
246,  101  Reprint  137.  See  also  supra 
S  59. 

"It  has  been  said  that  the  owner 
of    a    play    cannot    complain    if    the 

Slece  Is  reproduced'  from  memory, 
leene  v.  wheatley.  14  F.  Cas.  No. 
7,644;  Keene  v.  Kimball,  16  Gray, 
545,  77  AmD  426.  But  the  distinc- 
tion is  without  sound  basis  and  has 
been  repudiated.  Tompkins  v.  Hal- 
leck,  133  Mass.  32,  43  AmR  480." 
Ferris  v.  Frohman,  223  U.  S.  424, 
436,   32   set   263.   66   L.   ed.   492. 

9.  Colliery  Engineer  Co.  v.  Uni- 
ted Correspondence  Schools  Co.,  94 
Fed.   152. 

10.  Gross  v.  Sellgman,  212  Fed. 
930,  129  CCA  450:  Colliery  Engineer 
Co.  V.  United  (Correspondence 
Schools  Co.,  94  Fed.  162;  Colbum 
V.  Simms,  2  Hare  643,  24  EngCh  643, 
67  Reprint  224.  See  also  supra  K 
59.   286. 

11.  Colliery  Engineer  Co.  v.  Uni- 
ted Correspondence  Schools  Co.,  94 
Fed.   162. 

la.  Colliery  Engineer  Co;  v.  Uni- 
ted Correspondence  Schools  Co.,  94 
Fed.    162. 


13.  Colliery  Engineer  Co.  v.  Uni- 
ted Correspond*nce  Schools  Co.,  94 
Fed.   152. 

14.  Simms  v.    Stanton.   76   Fed.  (. 

16.  See  supra  St   42.  261. 
le.     See  supra  {{   277.  278. 

17.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833,  100  (XA 

sosf. 

18.  See  supra  9    280. 

19.  See  supra  t   281. 
ao.     See  supra   {    282. 

SI.  Glnn  V.  Apollo  Pub.  Co..  215 
Fed.  772;  West  Pub.  Q>.  v.  Eldward 
Thompson  Co..  176  Fed.  833.  100  CCA 
303  [mod  169  Fed.  833];  Dun  v. 
Lumbermen's  Credit  Assoc..  144  Fed. 
83,  75  CCA  241  [afT  209  U.  S.  20.  28 
sen  335.  62  L.  ed.  663,  14  AnnC:as 
501];  Eklward  Thompson  Co.  v. 
American  Law  Book  Co.,  ISO  Fed. 
639  [air  167  Fed.  1003  mem.  8S  Cr.\ 
677  mem  (app  dism  216  V.  S.  6It 
mem.  30  SCt  676  mem,  54  L.  ed.  64! 
mem)]. 

"One  must  not  put  manacles  upon 
science."  Per  Lord  Ellenborough  in 
Gary  v.  Kearsley,   4  Bsp.  168.  170. 

fa]  BiCbt  to  OS*  d«dio»t«d  tr 
paDllMttioa.— "When  a  copyrighted 
book  is  published  and  sold,  however, 
something  is  necessarily  given  to 
the  purchaser  and  acquired  by  the 
general  public.  One  thing  acquired 
Is  the  fact  that  the  author  has  ex- 
pressed certain  thoughts.  This  is  a 
fact  in  literature  of  which  any  one 
la  free  to  avail  himself  aa  he  is  of 
any  fact  made  public.  It  can  l>e 
commented  upon  and  discussed  and 
the  author's  work  reproduced  so  far 
as  to  make  the  comments  Intelligible. 
The  purchaser  of  a  particular  copy, 
as  we  have  seen,  acquires  the  rlibl 
to  resell  it  or  to  preserve  and  reno- 
vate It.  Out  of  these  acquired  rights 
from  the  author,  and  out  also  of  the 
doctrine  of  de  minimis  which  doubt- 
less also  applies,  grows  the  necessitr 
of  drawing  the  line  between  the  law- 
ful and  the  forbidden  use  of  copy- 
righted publications.  There  would 
surely  be  difficulty  and  doubtless 
danger  In  the  attempt  to  define  that 
line.  'Omnia  deflnitio  in  lege  perici- 
losa  est.'  "  Glnn  v.  Apollo  Pub.  Co, 
216  Fed.  772,  778. 

Sa.  Hill  v.  Whalen.  220  Fed.  33S: 
Sampson,  etc.,  Co.  v.  Seaver-Rad- 
ford  Co.,  140  Fed.  689.  72  CCA  55 
[rev  134  Fed.  890];  Simms  v.  Stan- 
ton, 76  Fed.  6;  Banks  v.  McDIvitt.  ! 
P.  Cas.  No.  981.  IS  Blatchf.  1«J: 
Lawrence  v.  Dana,  16  F.  Cas,  Ko. 
8,136,  4  Cllft  1;  Pike  v.  Nicholas.  L. 
R.  5  Ch.  251;  Hogg  v.  Scott,  L.  R.  It 
Eq.    444;    Scott  v.    Stanford.    L.    R.  3 


7or  later  ewMS,  d^wlopinents  and  thangum  1  n  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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nate,  fair,  and  reasonable  purpose,  sneh  as  for  illns- 
;ration,  comment,  criticism,  and  the  like.^  Copying 
^rom  another's  work  merely  to  save  oneself  the  labor 
>£  independently  producing  the  matter  copied  is 
inf air,  and  an  infring^ement.^  The  question  of  fair 
>r  unfair  use  depends  on  the  particular  circum- 
itances  of  each  case."  Some  uses  of  previous  works 
lave  been  justified  as  instances  of  "fair  use,"  al- 
though in  fact  they  are  cases  where  there  has  been 
lo  copying  and  hence  there  was  no  infringement.** 


[i  289]    6.  Intent  or  PoxpoBe;  Animus  FnrandL 

The  taking  of  any  part  of  a  previous  work,  animo 
furandi,  with  the  intent  to  take  for  the  purpose  of 
saving  oneself  labor,  is  clearly  an  infringement." 
Such  a  use  cannot  possibly  fall  within  the  implied 
license  of  fair  use  for  the  promotion  of  progress  of 
science  and  the  useful  arts."  But  the  animus 
furandi,  or  intention  to  pirate,  is  not  an  essential 
element  of  infringement;"  and  ignorance  of  the 
copyright,"  or  honest  intention,^^  affords  no  defense 


Sq.  718:  Kelly  v.  Morris,  L,.  R.  1  Eq. 
197,  7  ERC  102:  Lewis  v.  PuUarton, 
:  Bcav.  6,  17  EngCh  6,  48  Reprint 
.080;  Gary  v.  Kearsley,  4  Esp.  168; 
lotten  V.  Arthur,  1  Hem.  &  M.  60$, 
1   Reprint  264;  Jarrold  v.  Houlston, 

Kay  &  J.  708,  SS  Reprint  1294; 
Imlth  V.  Chatto,  23  Wkly.  Rep.  290; 
iplers  V.  Brown,  6  Wkly.  Rep.  152. 
!ee  also  supra  i  '280. 

[a]  Baanottou  in  damaaa  for 
rorfc— "One  test  which,  when  ap- 
iltcable,  would  seem  to  be  ordlna- 
'ily  decisive.  Is  whether  or  not  so 
nuch  as  has  been  reproduced  as  will 
naterially  reduce  tlie  demand  for 
he  original.  If  It  has,  the  rlKhts 
if  the  owner  of  the  copyright  have 
leen  Injuriously  affected.  A  word 
if  explanation  will  be  here  neces- 
ary.  The  reduction  In  demand,  to 
le  a  grround  of  complaint,  must  re- 
ult  from  the  partial  satisfaction  of 
hat  demand  by  the  alleged  Infrinir- 
ng  production.  A  criticism  of  the 
irigrlnal  work,  which  lessened  Its 
noney  value  by  showing  that  it  was 
tot  worth  seeing  or  hearing,  could 
lot  give  any  right  of  action  for  in- 
rlngement  of  copyright."  Hill  v. 
^Thalen,  220  Fed.   359,   360. 

23.  Hill  V.  Whalen,  220  Fed.  359; 
lawman  v.  Tegg,  2  Russ.  386,  3 
SngCh  381),  38  Reprint  380.  See  also 
nfra   {   300. 

"A  copyrighted  work  is  subject  to 
'air  criticism,  serious  or  humorous. 
So  far  as  Is  necessary  to  that  end, 
luotatlons  may  be  made  from  It,  and 
t  may  be  described  by  words,  rep- 
esentattons,  pictures,  or  sugges- 
ions.  It  is  not  always  easy  to  say 
vhere  the  line  should  be  drawn  be- 
ween  the  use  which  for  such  pur- 
>oses  Is  permitted  and  that  which 
s  forbidden."  HIU  v.  Whalen.  220 
red.   369.   360. 

"Notwithstanding  the  language  of 
he  Act,  not  every  verbatim  reprint 
>f  part  of  a  book  Is  an  Infrlnge- 
nent  of  copyright.  In  the  words  of 
;>ord  Hatherley  In  Chatterton  v.  Cave, 
I  App.  Cas.  483,  492:  'Books  are 
>ublished  with  an  expectation.  If  not 
L  desire,  that  they  will  be '  criticised 
n  reviews,  and  if  deemed  valuable 
hat  parts  of  them  will  be  used  as 
ifTording  illustrations  by  way  of 
luotatlon,  or  the  like — and  If  the 
luantity  taken  be  neither  substan- 
ilal  nor  material,  If,  as  It  has  been 
expressed  by  some  judges,  "a  fair 
ise"  only  be  made  of  the  publlca- 
:lon,  no  wrong  Is  done  and  no  ac- 
;lon  can  be  brought.'  "  Wame  v.  See- 
30hm.   39   Ch.  D.  73,   79.  7  ERC  98. 

[a]  TIM  BBfrUsIk  atotwta  provides. 
•Any  fair  dealing  with  any  work  for 
;he  purposes  of  private  study,  re- 
search, criticism,  review,  or  newa- 
)aper  summary"  shall  not  constitute 
nfrlngement  of  copyright.  Copy- 
right Act,  1911  (1  A  2  Geo.  6  c  46 
I   2   (1)    (D). 

Talr  naa"  of  lioota  see  infra 
t   299 

SxtnMts  Mia  qnotatioaa  see  Infra 
i  300. 

S4.  West  Pub.  Co.  v.  Lawyers' 
:^o-op.  Pub.  Co.,  79  Fed.  766,  26  CCA 
!48,  35  LRA  400;  Banks  v.  McDlvltt, 
I  F.  Cas.  No.  961,  13  Blatchf.  163; 
Hogg  v.  Scott,  L.  R.  18  Eq.  444; 
ind  cases  infra  }   289. 

[a]  TlM  tm*  pilnalpl*  Is  "that 
the  Defendant  is  not-  at  liberty  to 
ise  or  avail  himself  of  the  labour 
which  the  Plaintiff  has  been  at  for 
the  purpose  of  producing  his  work — 

[13  C.  J.— 71J 


that  Is,  In  fact,  merely  to  take  away 
the  result  of  anoth^  man's  labour, 
or.  In  other  words,  his  property." 
Per  Hall,  V.  C,  in  Hogg  v.  Scott, 
L.   R.   18   Eq.    444,  468. 

9S.     aimms  V.  Stanton.   76  Fed.  6. 

8«.     See  Infra  1 1   307-310. 

97.  Banks  v.  McDlvltt,  2  F.  Cas. 
No.  961,  13  Blatchf.  163;  Folsom  y. 
Marsh,  9  F.  Cas.  No.  4.901,  2  Story 
106:  Moffatt  A  Paige,  Ltd.  v.  George 
Olll  &  Sons,  Ltd.,  84  L.  T.  Rep.  N.  S. 
452. 

"That  part  of  the  work  of  one  au- 
thor Is  round  In  another,  is  not  of 
Itself  piracy,  or  sufficient  to  suPI>ort 
an  action;  a  man  may  fairly  adopt 
part  of  the  work  of  another.  He 
may  so  make  use  of  another's  la- 
bours for  the  promotion  of  science 
and  ,the  benefit  of  the  public:  but 
having  done  so,  the  question  will  be. 
Was  the  matter  so  taken  used  fairly 
with  that  view,  and  without  what  1 
may  term  the  animus  furandi?"  Per 
Lord  EUenborough  In  Gary  v.  Kears- 
ley,   4   Esp.    168,    170. 

98.  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  6S9,  72  CCA 
66  (rev  134  Fed.  890].  See  supra 
(  288. 

99.  Meccano  v.  Wagner,  234  Fed. 
912;  Stern  v.  Remlck.  176  Fed.  282; 
American  Press  Assoc,  v.  Dally 
Story  Pub.  Co.,  120  Fed.  766,  67  CCA 
70,  66  LRA  444  [app  dlsm  193  U.  S. 
675,  24  set  852,  48  L.  ed.  8421;  Ben- 
nett v.  Carr,  96  Fed.  213,  37  CCA  463; 
Morrison  v.  Pettlbone,  87  Fed.  830; 
Brady  v.  Daly,  83  Fed.  1007,  28  CCA 
253  faff  175  U.  S.  148,  20  SCt  62,  44 
L.  ed,  1091;  Flshel  v.  Lueckel,  53 
Fed.  499:  Harper  v.  Shoppell,  26  Fed. 
519,  23  Blatchf.  481;  Reed  v.  Holll- 
day.  19  Fed.  326;  Lawrence  v.  Dana, 
16  F.  Cas.  No.  8.136.  4  Cliff.  1;  Mll- 
lett  V.  Snowden,  17  F.  Cas.  No.  9,600; 
Parker  v.  Hulme,  18  F.  Cas.  No. 
10,740;  Story  v.  Holcombe,  23  F.  Cas. 
No.  13,497,  4  McLean  SOC;  Weatherby 
v.  International  Horse  Agency,  etc., 
Ltd.,  [1910J  2  Ch.  297;  Rock  v.  Lasa- 
rus,  L.  R.  16  Ekj.  104;  Scott  v.  Stan- 
ford, L.  R.  3  Bo.  718;  Kelly  v.  Mor- 
ris. L.  R.  1  Eq.  697,  7  ERC  102; 
Bradbury  v.  Hotten,  L.  R.  8  Exch.  1; 
Oreen  v.  Irish  Independent-  Co., 
[1899]  1  Ir.  386;  Roworth  v.  Wilkes, 
1  Campb.  94;  Lee  v.  Simpson,  3  C.  B. 
871,  54  ECL  871,  136  Reprint  349; 
Cary  v.  Kearsley,  4  Esp.  168:  Cle- 
ment v.  Maddick,  1  Gifford  98,  6S  Re- 
print 841;  Reade  v.  Lacy,  1  Johns. 
&  H.  524.  70  Reprint  868;  Smith  v. 
Chatto,  31  L.  T.  Rep.  N.  S.  776; 
Campbell  v.  Scott,  11  Sim.  31,  34 
BngCh   31,   69   Reprint   784. 

30.  Edison  v.  Lubin,  122  Fed.  240, 
68  CCA  604  [rev  119  Fed.  993  (app 
dl6m  195  U.  S.  625,  26  3Ct  790,  49 
L.  ed.  349)];  American  Press  Assoc, 
v.  Dally  Story  Pub.  Co.,  120  Fed.  766, 
769,  6'r  CCA  70,  66  LRA  444  [app 
dlsm  193  TJ.  S.  676.  24  SCt  862,  48 
L.  ed.  8421;  Morrison  v.  Pettlbone.  87 
Fed.  330;  Harper  v.  Shoppell,  26  Fed. 
519,  23  Blatchf.  431;  Mlllett  v.  Snow- 
den, 17  F.  Cas.  No.  9,600;  Hanfstaengl 
v.  Empire  Palace,  [1894]  3  Ch.  109; 
Cooper  V.  Whittingham.  16  Ch.  D. 
501;  Oreen  v.  Irish  Independent  Co., 
£18*9]  1  Ir.  886:  West  v.  Francis,  5 
B.  &  Aid.  737,  7  ECL  402,  106  Reprint 
1361;  Lee  v.  Simpson,  3  C  B.  871,  64 
ECL  871,  136  Reprint  349;  Reade  v. 
Conquest,  11  C.  B.  N.  S.  479,  103  ECL 
479,  143  Reprint  883;  Leader  v. 
Strange,  2  C.  &  K.  1010,  61  ECL  1010; 
IfaoRae  v.  Holdsworth,  2  De  O.  &  Sm. 


496,  64  Reprint  222;  Murray  v.  Bogue, 
1  Drew.  353,  61  Reprint  487;  Colburn 
v.  Simms,  2  Hare  543,  24  BngCh  543, 
67  Reprint  224:  Gambart  v.  Sumner. 
6  H.  £  N.  5,  167  Reprint  1078:  Mai- 
lett  V.  Howitt,  ri879y  W.  N.  107; 
Anglo-Canadian  Music  Pub.  Assoc,  v. 
Winnlfrith.  16  Ont.  164.  See  also 
supra  I  285. 

''It  is  not  material,  we  thinic  that 
the  appellant  in  publishing  this  copy- 
righted story  was  not  aware  that  th» 
story  was  protected  by  copyright.  It 
published  It  at  its  peril,  and  igno- 
rance will  not  avail."  American 
Press  Assoc,  v.  Daily  Story  Pub.  Co., 
supra. 

[a]  B»— om  for  ral«<— "There  waa 
no  Inducement  held  out  by  any  one. 
There  wem  no  solicitation  of  Its  ac- 
tion. The  appellant  has  of  its  own 
motion  appropriated  to  itself  the  lit- 
erary production  of  another,  suppos- 
Ing  Indeed  that  it  had  the  legal  right 
to  do  it.  It  does  that,  however,  at 
its  peril,  and  the  case  Is  not  different 
from  that  of  an  Innocent  copying  of 
a  piratical  publication  of  a  copy- 
righted work.  On  the  innocent  pur- 
chase of  a  horse  to  which  the  seller 
Innocently  supposed  he  had  good 
title.  A  copyright  article  published 
without  authority  Is  not  'current  in- 
formation.' free  for  th6  use  of  all." 
American  Press  Assoc,  v.  Dally  Story 
Pub.  Co.,  120  Fed.  786.  769.  67  CCA 
70,  66  LRA  444  [app  dlsm  193  U.  S. 
676,  24  SCt  852,  48  L.  ed.  842]. 

[b]  Vo  harOaUp  la  rale. — "  "That 
there  Is  any  hardship  put  upon  the 
defendant  In  this  case,  for  that  he 
may  err  innocently,'  1  see  no  Just 
grounds  for  saying;  because  the  de- 
fendant knows  the  work  is  not  his, 
and  that  he  had  no  original  right  to 
publish  it.  At  his  peril,  therefore,  he 
undertakes  to  give  the  edition;  he 
does  it  with  his  eyes  open:  and 
'whether  it  was  property  renounced, 
or  not,'  it  was  his  business  to  In- 
quire." Millar  v.  Taylor,  4  Burr. 
2303,  2346.  98  Reprint  201. 

[c]  VotlM  OataelMa  fMm  nisu — 
Where  one  end  of  a  copyrighted  mo- 
tion picture  film  was  detached  by  un- 
known persons  from  the  part  bearing 
the  notice,  and  was  reproduced  with- 
out knowledge  of  the  copyright,  there 
was  an  Infringement,  and  an  injunc- 
tion will  be  granted.  Edison  v. 
Lubln,  122  Fed.  240.  68  CCA  604  [app 
dlsm  196  U.  S.  626,  28  SCt  790,  49 
U.  ed.  349]. 

31.  Morrison  ▼.  Pettlbone,  87  Fed. 
330;  Lawrence  v.  Dana,  15  F.  Caa 
No.  8.136,  4  Cliff.  1;  Lee  v.  Simpson, 
8  C.  B.  871,  64  ECL  871,  136  Reprint 
349;  Reade  v.  Conquest.  11  C.  B.  N.  S. 
479.  103  ECL  479,  142  Reprint  883; 
Oxford,  etc..  Univ.  v.  GUI.  48  Sol.  J. 
670  (Infringement  of  revised  version 
of  Bible).  Compare  Snow  v.  Laird. 
98  Fed.  813.  39  CCA  311  (an  action 
for  the  recovery  of  the  statutory  pen- 
altlea  In  which  defendants  were 
wholly  Innocent  of  Intentional  wrong, 
having  been  practically  entrapped 
Into  publishing  a  photograph,  think- 
ing It  was  another  slightly  different 
photograph  which  they  had  pur- 
chased from  plaintiff,  a  result  to 
which  plaintiff  blamefully  contrib- 
uted). . 

"It  Is  urged  that  this  is  a  cas»  in 
which  no  animus  furandi  can  be 
found  on  the  part  of  Mr.  Hunt,  who 
has  taken  these  statistics  in  perfect  i 

food  faith   and  with  the  fullest  ao- 1  /> 
Dowledgment    in    his    book    of    the  l^ 
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to  an  action  for  infringement."  The  author's  prop- 
erty is  absolute  when  perfected  by  copyright,  and 
the  intent  or  purpose  of  an  invasion  is  nowhere 
made  an  excuse  for  it.'^  But  proof  of  the  animus 
furandi  aids  the  inference  of  piratical  copying  and 
rebuts  a  claim  of  fair  use,^  while  evidence  of  inno- 
cent intention  may  have  a  bearing  on  the  question 
of  fair  use.'''  A  mere  intention  to  infringe  will  not, 
without  consummation  of  such  intent  by  the  pro- 
duction of  an  infringing  copy,  constitute  an  actual 
infringement,**  although  preparations  to  carry  out 
such  intent  may  afford  ground  for  injunction." 
Guilty  knowledge  or  intent  is  essentiail  to  liability 
for  contributory  infringement,"  and  under  former 
statutes  it  was  sometimes  necessary  to  make  one 
liable  for  forfeitures   and   penalties.**     It   is   of 


course  necessary  to  render. one  criminally  liable 
under  the  penal  provisions  of  the  law,*"  and  want 
of  knowled^  of  infringement  limits  the  damages 
recoverable  in  cases  of  infringement  by  means  of 
moving  pictures.*^  Under  the  present  English  stat- 
ute guilty  knowledge  is  essential  to  certain  indirect 
or  contributory  ii^ringements,*'  as  was  also  true 
under  prior  statutes.** 

[i  290]  7.  Pablication,  Sale,  and  Distrilmtion  of 
Copies — a.  In  General  A  copyright  secures  to  its 
proprietor  the  exclusive  right  to  publish,  copy,  and 
vend  the  copyrighted  work.**  This  right  is  violated 
by  any  unauthorized  sale  or  distribution  of  copies 
of  the  copyrighted  work.**  It  is  immaterial  that 
the  copies  are  distributed  gratuitously  and  not  sold 
for  profit,*'  or  that  the  distribution  is  to  a  limited 


source  from  whtch  they  are  derived. 
But  If.  In  efrectr  the  great  bulk  of 
the  Plaintiff's  publication — a  large 
and  vital  portion  of  bis  vork  and 
labour — has  been  appropriated  and 
published  in  a  form  which  will  mate- 
rially injure  his  copyright,  mere 
honest  intention  on  the  part  of  the 
appropriator  will  not  suffice,  as  the 
Court  can  only  look  at  the  result, 
and  not  at  the  intention  in  the  man's 
mind  at  the  time  of  doing  the  act 
complained  of,  and  he  must  be  pre- 
sumed to  intend  all  that  the  publi- 
cation of  his  work  efTects."  Per  Sir 
W.  Page  Wood,  V.  C.  In  Scott  v. 
Stanford.  L.  R.  3  Bq.  718,  728. 

ta]  The  belief  that  oonaent  lUM 
been  obtained  is  no  defense  to  an  ac- 
tion for  Infringement,  although  it  is 
ground  for  the  infliction  of  a  merely 
nominal  penalty.     Ex  p.  Beal,   L<.  R. 

S   O     T%     Sh  7 

[b]  °  The'  result  la  the  tma  twrt  of 
tlM  aot,  and  full  acknowledgment  of 
the  original,  and  the  absence  of  any 
dishonest  Intention  will  not  excuse 
the  appropriator  where  the  effect  of 
his  appropriation  Is  of  necessity  to 
injure  and  supersede  the  sale  of  the 
original  work.  Scott  v.  Stanford, 
li.  R.  8  Bq.  718. 

[c]  iBMrnetioiia  to  emvlojrMS. — 
In  an  action  for  infringement  of 
copyright,  it  was  no  defense  that 
defendant  instructed  its  editors  to 
avoid  the  usq  of  copyrighted  male- 
rial,  if.  in  spite  of  such  instructions, 
a  greater  or  less  use  was  made 
thereof.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod 
on  other  grounds  176  PVd.  833,  100 
CCA   808 1. 

sa.  Orimlnal  tTroaeontioa  for  la- 
trlagwaunt  see   infra  i   444. 

38.  Macmlllan  Co.  v.  King,  223 
Fed.  862;  Qllmore  v.  Anderso  i.  38 
Fed.  846;  Story  v.  Holcombe.  28  F. 
Cas.  No.  18.497,  4  McLean  806,  310 
(where  the  court  said:  "In  Polsom 
v.  Marsh,  9  F.  Cas.  No.  4.901,  2  Story 
100,  it  is  said:  'No  one  can  doubt 
that  a  reviewer  may  fairly  cite 
largely  from  the  original  work, 
if  his  design  be  really  and  truly 
to    use    the    passage    for    the    pur- 

{ loses  of  fair  and  reasonable  crit- 
cism.  On  the  other  hand,  it  is  as 
clear,  that  if  he  thus  cites  the  most 
important  parts  of  the  work,  with  a 
view  not  to  criticise,  but  to  super- 
sede the  use  of  the  original  work, 
and  substitute  the  review  for  it, 
such  a  use  will  be  deemed  in  law  a 
piracy.'  This  doctrine  seems  to  con- 
sider the  intention  with  which  the 
citations  are  made  as  necessary  to 
an  infringement.  In  Cary  v.  Kears- 
ley,  4  Bsp.  168,  Lord  Ellenborough 
takes  the  same  view.  But  I  can  not 
perceive  how  the  intention  with 
which  extracts  were  made,  can  bear 
upon  the  question.  The  Inquiry  is, 
what  effect  must  the  extracts  have 
upon  the  original  work.  If  they  ren- 
der it  less  valuable  by  superseding 
its  use.  in  any  degree,  the  right  of 
the  author  Is  infringed:  and  it  can 
be  of  no  importance  to  know  with 
what  Intent  this  wa!i  done");  Hanf- 


staengl  v. '  Empire  Palace,   [1^94]    S 
Ch.  109,  120. 

"The  Intention  to  pirate  is  not 
necessary  in  an  action  of  this  sort; 
it  is  enough  that  the  publication 
complained  of  is  in  substance  a  copy 
whereby  a  work  vested  in  another  is 

Jirejudiced."     Per  Lord  Ellenborough 
n  Roweth  v.  Wilkes,  1  Campb.  97. 

"If  A  takes  the  property  of  B  the 
animus  furandi  is  Inferred  from  the 
act."  Per  Shadwell,  V.  C,  in  Canip- 
bell  V.  Scott,  11  Sim.  31,  38.  34  EngCh 
31.    59   Reprint   784.       ' 

[a]  XUnatratioii. — "I  am  unable  to 
believe  that  the  defendant's  use  of 
the  outlines  Is  any  the  less  infringe- 
ment of  the  copyright  liecause  he  is 
a  teacher,  because  he  uses  them  in 
teaching  the  contents  of  the  book, 
because  he  might  lecture  upon  the 
contents  of  the  book  without  in- 
fringing, or  because  his  pupils  might 
have  taken  their  own  notes  of  his 
lectures  without  infringing."  Mac- 
mlllan Co.  v.  King,  223  Fed.  862,  867. 

34.  Meccano  v.  Wagner.  234  Fed. 
912;  Reade  v.  Lacy,  1  Johns.  &  H. 
B24,  70  Reprint  858;  Jarrold  v.  Houl- 
ston,  3  Kay  &  J.  708,  69  Reprint 
1294;  Spiers  v.  Brown.  6  Wkly.  Rep. 
352;  Beauchemln  v.  Cadieux,  10  Que. 
Q.  B.  266. 

"Defendant  would  have  the  court 
consider  the  defendant's  Manuals 
alone  as  if  they  were  apart  from  the 
alleged  acts  of  unfair  competition 
alleged  and  proved.  It  is  true,  it  is 
a  different  subject,  and  must  be 
dealt  with  as  such;  nevertheless,  the 
acts  of  unfair  competition  throw 
light  upon  the  way  defendant's  Man- 
uals were  made  up.  Intention  is 
held  to  be  immaterial  if  infringe- 
ment otherwise*  appears.  Reed  v. 
Holllday,  19  Fed.  326.  But  I  take  it 
that  when  intention  also  appears.  It 
is  a  valuable  fact  when  construing 
language,  figures,  and  illustrations 
found  in  defendant's  Manuals."  Mec- 
cano v.  Wagner,  234  Fed.  912.  921. 

35.  Folsom  v.  Marsh,  9  F.  Cas. 
No.  4,901,  3  Story  100;  Lawrence  v. 
Dana,  14  F.  Cas.  No.  8,136,  4  Cliff.  1; 
Webb  V.  Powers.  29  F.  Cas.  No. 
17,323;  Hanfstaengl  v.  Empire  Pal- 
ace. [18941  3  Ch.  109;  Reade  v.  Lacy, 
1  Johns.  &  H.  624,  70  Reprint  853; 
Bramwell  v.  Halcomb,  3  Myl.  &  C. 
737,  14  BngCh  737,  40  Reprint  1110; 
Cary  v.  Faden,  5  Ves.  Jr.  24.  31  Re- 
print 453.  See  also  West  Pub.  Co. 
V.  Edward  Thompson  Co.  169  Fed. 
833  [mod  on  other  grounds  176  Fed. 
833,  100  CCA  303]  (holding  that  in- 
tent may  be  considered  in  granting 
or  withholding  equitable  relief). 

36.  Morrison  v.  Pettibone,  87  Fed. 
330. 

37.  Morrison  v.  Pettibone,  87  Fed. 
330.     See  also  infra  (  341  et  seq. 

3a     See  infra  i  335. 

33.    See  infra  J  368  et  seq. 

40.  See  infra  {  444. 

41.  See  infra  {  362. 

43.  Copyright  Act.  1911  (1  &  2 
Geo.  V  o  46  J  2  (2).  (3))  (which  read 
as  follows:  "(2)  Copyright  in  a  work 
shall  also  be  deemed  to  be  infringed 
by  any  person  who— (a)  sells  or  lets 


for  hire,  or  by  way  of  trade  exposes 
or  offers  for  sale  or  hire;  or  (b) 
distributes  either  for  the  purpose 
of  trade  or  to  such  an  extent  as  to 
affect  prejudicially  the  owner  at  the 
copyright:  or  (c)  by  way  of  trade 
exhibits  In  ptibllc:  or  (d)  imports 
for  sale  or  hire  Into  any  part  of 
His  '  Majesty's  dominions  to  vrhleh 
this  Act  extends,  any  work  which  to 
his  knowledge  infringes  copyrlgbt  or 
would  Infringe  copyright  if  it  bad 
been  made  within  the  part  of  His 
Majesty's  dominions  in  or  into  -vvhlch 
the  sale  or  hiring,  exposure,  offering 
for  sale  or  hire,  distribution,  ex- 
hibition or  importation  took  pla.ce. 
(3)  Copyright  in  a  work  shall  also 
be  deemed  to  be  infringed  by  any 
person  who  for  his  private  profit 
permits  a  theatre  or  other  place  of 
entertainment  to  be  used  for  ttae 
p-irformance  in  public  of  the  vrork 
without  the  consent  of  the  oTvner 
of  the  copyright,  unless  he  was  not 
aware,  and  haa  no  reasonable  ground 
for  suspecting,  that  the  performajnce 
would  be  an  infrlngment  of  oopy- 
right"). 

43.  Cooper  V.  Whittingham.  15 
Ch.    D.    601 ;    Leader    v.    Stranire,     2 

C.  &  K.  1010,  61  ECL  1010;  Colbum 
v.  Simms,  2  Hare  543,  24  EngCb 
648,  67  Reprint •224. 

[a]  Ttaoer  the  formar  IRudenl 
Oopyrldit  Aot  of  1888  (1)  guilty 
knowledge  was  necessary  to  render 
the  proprietor  of  a  theater  or  place 
of  amusement  liable  for  causing  or 
permitting  the  performance  of  a 
copyrighted  musical  composition 
therein.  St.  61  &  52  Vict,  c  17  i  3. 
(2)  It  was  otherwise  under  the  acts 
of  6  &  <  Vict,  c  45  ii  20.  21:  S  A  4 
Wm.  II  c  16  S  2. 

4k     See  supra  i  264. 

46.  Macmlllan  Co.  v.  King,  221 
Fed.  862;  Wame  v.  Seehohm.  l9   Cta. 

D.  73,  7  ERG  98. 

[a]  Bale  of  lairfnl  copies. — In  the 
absence  of  any  contract,  condition, 
or  provision  for  forfeiture,  a  sale  of 
a  lawfully  printed  copy  is  not  an  In- 
fringement of  the  copyright.  Bobbs- 
Merrill  Co.  v.  Straus,  147  Fed.  IB.  2S. 
77  CCA  607,  15  LRANS  766  [alT  219 
U.  S.  339.  28  set  722.  52  L.  ed.  1086] 
(where  the  court  said:  "As  was  said 
by  this  court  in  Kipling  v.  Putnam. 
120  Fed.  631,  67  CCA  295,  65  LRA  873 
[cit  Harrison  v.  Maynard,  61  F'ed. 
689,  10  CCA  171:  'We  are  unable  to 
find  any  provision  In  the  agreements 
with  plaintiff's  publishers  which  pro- 
hibited the  sale  of  the  copyrighted 
sheets  to  the  defendants,  but  if  such 
a  provision  were  present,  the  plain- 
tiff's remedy  would  be  an  action 
against  the  publishers  for  breach  of 
contract'  "). 

4A.  Warne  v.  Seebohm,  39  Ch.  D. 
73,  7  ERC  98;  Ager  v.  Peninsular, 
etc..  Nav.  Co..  26  Ch.  D.  6S7;  Novello  v. 
Sudlow,  12  C.  B.  177,  74  ECL  177,  118 
Reprint  869;  Tinsley  v.  Lacy.  1  Hem. 
&  M.  747,  71  Reprint  327;  Botten  v. 
Arthur,  1  Hem.  &  M.  603,  71  Reprint 
264;  Oxford,  etc.,  Univ.  v.  Gill.  43  Sol. 
J.  670  (infringement  of  Revised  Ver- 
sion of  Bible). 


For  latar  oases,  devslopmeats  and  thMagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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class  of  persons.*^  Strictly,  even  a  single  copy  made 
for  private  use  is  an  infringement.*'  But  the  au- 
thorized sale  of  a  copy  removes  that  particular  copy 
from  the  proprietor's  control,  and  its  sale  or  other 
disposition  is  not  an  infringement.^ 

[$  291]  b.  BettrlfiioiiB  in  Ucenses,  OontnustB, 
and  Notices.  The  exclusive  right  to  publish  and 
sell  enables  the  copyright  proprietor  to  dictate 
vrhen,  if  at  all,  and  on  what  terms  and  conditions, 
copies  may  be  sold."*  Thus,  in  granting  a  license  to 
publish  and  sell,  the  proprietor  may  annex  condi- 


tions, and  if  the  licensee  publishes  or  sells  in  vio- 
lation of  such  conditions,  such  act  is  unauthorized 
and  constitutes  an  infringement.'^  So  an  agent's 
authority  may  be  limited;  and  a  publication  or  sale  • 
by  an  agent  in  violation  of  his  authority  is  an  in- 
fringement.^'  But  the  first  authorized  sale  takes 
the  particular  copies  sold  out  of  the  copyright 
monopoly,  and  thereafter  the  copyright  no 'longer 
confers  control  over  subsequent  sale  or  disposition 
of  them.''  Thus  if  a  purchaser  violates  the  restric- 
tions contained  in  the  contract  of  sale,  the  eopy- 


[a]  Mai»  appUad.— (1)  A  publica- 
tion of  a  piece  of  music,  not  for  sale 
or  hire,  but  by  Kratuitous  distribu- 
tion of  lithOKraphed  copies  amons 
the  members  of  a  musical  society, 
was  an  Infrlneing  publication.  No- 
vello  V.  Sudlow,  12  C.  B.  177.  74  ECL 
177,  138  Reprint  869  (where  it  ap- 
peared that  the  librarian  of  the  de- 
fendant society,  by  defendant's  di- 
rections, copied  separately  .from  the 
monthly  number  of  plaintlffB  work, 
which  had  been  purchased  frQm 
plaintiff,  and  belonged  to  the  society, 
the  respective  musical  parts  of  the 
bass,  soprano,  tenor,  and  alto  of  the 
aong  in  question,  whloh  in  that  work 
were  printed  together.  He  caused 
the  separate  copies  so  made  to  be 
traced  on  separate  stones,  at  the  ez- 
jtense  of  the  society,  and  as  many 
impressions  to  be  struck  off  as  there 
were  members  of  the  socletv  about 
to  perform,  and  no  more.  Tnls  was 
done  solely  for  the  purpose  of  the 
concert,  >and  without  any  Intention  to 
sell  or  let  out  to  hire  those  impres- 
sions, or  to  use  them  otherwise  than 
at  the  society's  concerts.  After  these 
Impressions  bad  been  struck  off,  the 
tracings  on  the  stones  were  effaced. 
After  the  concert,  the  copies  re- 
mained In  the  custody  of  the  society, 
and  were  never  used  on  any  other  oc- 
casion or  in  any  other  manner).  <2) 
"The  gratuitous  distribution  among 
the  audience  of  copies  of  a  poem  or 
other  work  which  an  actor  or  de- 
clalmer  thought  fit  to  recite  in  pub- 
lic would  be  an  infringement  of  the 
copyright  therein.  This  being  so,  I 
am  unable  to  see  that  the  multiplica- 
tion of  an  indefinite  number  of  copies 
of  a  play  (which,  if  printed  and  pub- 
lished, would  be  an  infringement  of 
copyright)  for  the  purpose  of  en- 
abling that  play  to  b«  publicly  repre- 
sented can  be  otherwise  than  an  in- 
fringement." Warns  v.  Seebohm,  89 
Ch.  D.  73.  80,  7  ERG  98.  (3)  "I  have 
no  hesitation  in  saying  that  the  cir- 
cumstances that  the  I>efendants  do 
not  sell  their  books,  but  only  give 
them  to  their  own  ag<>nts  and  to  mer- 
chants with  whom  they  correspond, 
does  not  justify  this*  multiplication 
of  copies.'  Ager  v.  Peninsular,  etc., 
Nav.  Co.,  26  Ch.  D.  637,  641  (a  tele- 
graphic code). 

47.  Macmlllan  Co.  v.  King,  823 
Fed.  882;  Warne  v.  Seebohm,  89  Ch. 
D.  73.  7  ERC  98;  Ager  v.  Peninsular, 
etc.,  Nav.  Co.,  26  Ch.  D.  887.  641;  No- 
vello  V.  Sudlow,  12  C.  B.  177,  74  ECL 
177.  138  Reprint  869;  Butterworth  v. 
Kelly,  4  T.  L.  R.  430  (a  single  copy 
of  a  reprint  of  7  Clark's  House  of 
Lords  Cases). 

"To  multiply  copies  of  a  material 
portion  of  a  work  which  is  entitled 
to  copyright  is  as  much  a  breach  of 
the  law,  though  differing  In  degree, 
as  to  multiply  copies  of  the  whole 
work.  And  It  has  long  been  settled 
that  multiplying  copies  for  private 
distribution  among  a  limited  class 
of  persons  is  just  as  illegal  as  If  It 
were  done  for  the  purpose  of  sale. 
Take  for  example  a  valuable  copy- 
right like  Lord  Tennyson's  poems. 
No  one  can  print  them  and  distribute 
the  copies  among  his  friends  or 
among  the  boys  at  a  school  or  ant 
limited  class  of  ^persons  any  more 
than  he  can  print  them  for  sale."  Per 
Kay,  3.,  in  Ager  v.  Peninsular,  etc., 
Nav.  Co..  supra. 

>]    Atatnot  of  textbook  for  om 


of  •tndmts. — "Although  the  defend- 
ant Issued  the  Infringing  sheets  only 
to  his.  own  pupils,  uid  to  them  only 
upon  agreement  that  they  should  be 
returned  to  him  within  a  limited 
time,  the  evidence  relating  to  Exhibit 
H  shows  either  that  the  agreement 
was  not  fulfilled  In  every  case,  or 
that  these  sheets  were  copied  before 
being  returned.  No  precautions 
against  such  copying  appear  to  have 
been  taken.  I  must  hold  that  sufll- 
cienfr  publication  of  the  outlines  has 
been  shown  to  constitute  infringe- 
ment." Macmlllan  Co.  v.  King,  228 
Fed.  862.  867. 

48.  Chappell  &  Co.,  Ltd.  v.  Colum- 
bia Oraphophone  Co.,  [19141  2  Ch. 
745;  Chappell  &  Co..  Ltd.  v.  Columbia 
Graphophone  Co.,  11914]  3  Ch.  124; 
Macailllvray  Copyright  pp  102,   277. 

"  'Copyright'  means  under  s.  1, 
sub-8  2,  'the  sole  right  to  produce  or 
reproduce  the  work  or  any  substan- 
tial part  thereof."  It  therefore  seems 
to  me  that  there  is  no  foundation 
for  the  argument,  either  under  the 
old  Act  or  under  the  new,  that  It  was 
not  an  Infringement  of  the  copyright 
vested  In  the  assignees  to  make  one 
ropy  and  one  copy  only  of  the  work." 
Chappell  ft  Co.,  Ltd.  v.  Columbia 
Oraphophone  Co.,  [1914]  2  Ch.  745, 
761. 

49.  See  cases  infra  (  291  note  53. 
See  al5!0  supra  |  260. 

^  [a]  Onttln*  o«t  llliwtnitloas  ttvuL 
nook.— Where  copies  of  copyright 
paintings  are  reproduced  in  a  book, 
it  is  not  an  Infringement  to  cut  out 
such  copies  and  sell  them  separately 
mounted  on  cards.  Frost  v.  Olive 
Series  Pub.  Co.,  24  T.  L.  R.  649. 

80.  Scribner  v.  Straus,  139  Fed. 
198  [a«  147  Fed.  28,  87  CCA  122  (att 
210  U.  S.  362,  28  SCt  736,  62  L.  ed. 
1094)1;  Bobbs-Merrill  Co.  v.  Straus, 
139  Fed.  165  Faff  147  Fed.  15.  77  CCA 
607,  15  LRANS  768  (aff  210  U.  S.  339, 
28  SCt  722.  52  L.  ed.  1086)];  Harrison 
V.  Maynard,  81  Fed.  889,  10  CCA  17. 

61.  Scribner  v.  Straus,  139  Fed. 
193  Taff  147  Fed.  28,  78  CCA  122  (aff 
210  U.  S.  362,  28  SCt  735,  62  L.  ed. 
1094)];  Bobbs-Merrill  Co.  v.  Straus, 
139  Fed.  156  [aff  147  Fed.  16,  77  CCA 
607,  16  LRANS  766  (aff  210  tT.  S.  339, 
28  SCt  722,  52  L.  ed.  1086)];  A'meri- 
can  Press  Assoc,  v.  Dally  Story  Pub. 
Co.,  1^0  Fed.  766,  67  CCA  70,  66  LRA 
444  [app  dism  193  U.  S.  676,  24  SCt 
862,  48  L.  ed.  842];  Henry  Bill  Pub. 
Co.  v.  Smythe,  27  Fed.  914. 

[a]  Bnls  applied. — Copies  taken 
from  copyrighted  works  by  permis- 
sion of  the  author  for  purposes  of 
instruction  cannot  be  applied  to  any 
other  purpose.  Bartlett  v.  Crittenden, 
2  F.  Cas.  No.  1.076,  6  McLean  32,  10 
F.  Cas.  No.  1,082,  4  McLean  800. 

[b1    Sale   by   Ucusa*   outald*   of 

tanMoiy       granted       him Plaintiff 

owned  the  copyright  for  a  given 
territory,  and  another  owned  It  for 
a  different  territory.  The  latter  em- 
ployed plaintiff  to  print  for  him  a 
number  of  copies  to  be  sold  In  his 
own  territory,  but  defendant,  having 
purchased  them,  sold  them  in  plain- 
tiff's territory.  This  was  held  piracy 
or  Infringement  of  plaintiff's  copy- 
right, although  they  were  genuine 
or  lawfully  printed  copies.  Hudson 
V.  Patten,  1  Root  (Conn.)  133. 

S3.  Scribner  v.  Straus.  139  Fed. 
193  [aff  147  Fed.  28.  78  CCA  122  (aff 
210  U.  S.  352,  28  SCt  735,  52  L.  ed. 
1094)1;  Bobbs-Herrill  Co.  v.  Straus, 


Smythe,  27 

OBto.--ielh 
book  intrus 


139  Fed.  15S,  181  [aff  147  Fed.  16,  77 
CCA  607,  15  LRANS  766  (aff  210  U.  S. 
339,  28  SCt  722,  62  L.  ed.  1086)]; 
Harrison  v.  Maynard.  61  Fed.  689,  10 
CCA  17;  Henry  Bill  Pub.  Co.  v, 
Smythe,  27  Fed.  914. 

"It  is  a  close  question  whether  a 
copyright  may  be  Infringed  by 
selling  in  violation  of  express  and 
explicit  restrictions  placed  on  the 
dealer,  expressly  made  an  agent  or 
licensee  only,  as  to  the  mode  of  sale 
or  the  price  at  which  same  is  to  be  , 
sold."  Bobbs-Merrill  Co.  v.  Straus, 
supra. 

[a]  asaaon  for  mle. — "if  agents 
or  licensees,  Intrusted  with  the 
possession  of  such  books,  not  having 
title,  violate  theii;  instructions  and 
hell  to  a  person  who  has  knowledge 
of  the  restricted  power,  such  sale  of 
such  copyrighted  book  is  an  infringe- 
ment and  may  be  restrained.  This 
right  results  from  the  fact  that  tha 
owner  of  the  copyright  and  copy- 
righted book  has  not  parted  with  the 
title  to  the  book  or  to  the  copy- 
right" Scribner  v.  Straus,  189  Fed. 
19l,  196  raff  147  Fed.  28,  78  CCA  122 
(aff  210  U.  S.  362,  28  SCt  736,  52  U 
ed.  1094)1. 

[b]  Ownaz^i  tUfiaX  to  pxavwit  lUb. 
amlMilaad  aaUs.— The  owner  of  a 
copyright  is  entitled  to  restrain  the 
unauthorised  sale  of  genuinely 
printed  copies  of  his  work  surrepti- 
tiously obtained  without  his  consent, 
in  violation  of  the  authority  of  an 
agent.  Henry  Bill  Pub.  Co.  v. 
Smythe,^  27  Fed.  «14. 

'  rht  to  aaU  by  aalxKixlptloa 
:he  owner  of  a  copyrighted 
intrusts  copies  of  the  book  to 
an  agent  or  employee  for  sale  only 
by  subscription  and  for  delivery 
to  tha  subscribers,'  and  the  agent 
fraudulently  sells  to  nonsubscribers 
who  have  knowledge  or  notice  of  the 
fraud,  such  sale  Is  an  infringement 
of  the  original  owner's  copyright. 
Henry  Bill  Pub.  Co.  v.  Smythe,  27 
Fed.  914,  924  (where  the  complain- 
ant had  published  Blaine's  "Twenty 
Tecu-s  of  Congress,"  to  be  sold  only 
by  subscription  to  'buyers  of  single 
copies,  defendant  surreptitiously  pro- 
cured a  few  copies  which  he  offered 
for  sale  in  his  bookstore,  and  the  sale 
was  enjoined.  In  the  opinion  deliv- 
ered in  this  case  by  Hammond,  J., 
the  case  of  CHements  v.  Estes,  22 
Fed.  899,  was  distinguished  as  fol- 
lows: "There,  as  here,  the  book  was 
sold  by  subscription;  but  the  agents 
had  purchased  the  copies  of  the  book, 
and  had  bound  themselves  not  to  sell, 
except  by  subscription.  The  defend- 
ants had  no  notice  of  that  agreement 
of  the  agents,  and  the  court  refused 
to  enjoin  them.  I  do  not  know  that  t 
need  to  express  the  opinion  here,  but 
It  seems  to  me  that  the  court  might 
have  gone  further,  and  .  .  .  held 
that  a  sale  by  the  agents  in  violation 
of  their  agreement,  even  with  notice 
to  the  defendants,  would  have  been 
no  infringement  of  the  copyright, 
.  .  .  The  agents  being  owners  of  the 
copies  of  the  book,  had  a  right  to  sell 
them,  so  far  as  the  copyright  -goes; 
and  their  contract  not  to  sell  them 
was  not  within  the  domain  of  the 
copyright  statute"). 

B3.     Straus    V.    American    Publish-]  ^^ 
ers"  Assoc.  281  U.  S.  222,  34  SCt  84,1^. 
58  L.  ed.   192.  LRA19I5A  1099;   Oinn 
V.    Apollo    Pub.    Co..    215    Fed.    772; 
Bureau    of    National    Literature    v. 
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right  proprietor  may  have  a  remedy  on  the  con- 
tract, if  the  restrictions  are  valid;'"  but  he  has  no 
remedy  under  the  copyright  laws  because  such 
•breach  of  contract  is  not  an  infringement  of  copy- 
right.°*  This  rule  haa  been  applied  to  attempted 
price  restrictions  fixing  a  minimum  price  for  re- 
sales." A  notice  printed  in  the  book  to  the  effect 
that  a  'sale  at  less  than  a  designated  price  is  pro- 
hibited and  will  be  treated  as  an  infringement  is 
ineffective  to  accomplish  that  result ;  a  sale  in  viola- 
tion of  the  terms  of  the  notice  is  nevertheless  not 
an  infringement."  Private  agreements  between  an 
author  aiid  a  publisher  are  not  binding  on  pur- 


chasers from  the  publisher.'* 

[i  292]  8.  Importatioii  as  Infringement.  Impor- 
tation of  copyrighted  books  as  constituting  an  in- 
fringement is  considered  in  a  subsequent  section.*' 

[i  293]  9.  Repair,  Binding,  or  Bestoration  of 
Copies.  Where  one  has  lawfully  purchased  unbound 
copies  or  sheet  stock  of  a  copyrighted  work,**  or 
secondhand  or  otherwise  damaged  copies  of  it,**  he 
may  bind,  clean,  repair,  restore,  and  sell  them,  and 
in  doing  so  will  not  be  guilty  of  any  infringement 
of  copyright,  even  if  in  so  doin^  he  commits  a 
breach  of  contract.**    He  may  be  hable  on  his  con- 


Sells,  211  Fed.  379:  Scrlbner  v. 
8traU8,  147  Fed.  28.  78  CCA  122  [aft 
182  Fed.  198,  and  aff  210  U.  S.  3E2, 
88  sot  785,  62  L.  ed.  1094];  Bobbs- 
MerriU  Co.  ▼.  Straus,  147  Fed.  16,  20. 
77  CCA  607,  15  LRANS  76«  (aff  139 
Fed.  155,  and  afT  210  U.  S.  S39.  28  SCt 
722.  58  L.  ed.  1086];  Bobbs-Merrill 
Co.  V.  Snellenburg,  131  Fed.  630: 
Kipltn^  V.  Putnam,  120  Fed.  631,  57 
CCfA  895.  66  LiRA  873;  Doan  v.  Ameri- 
can Book  Co.,  105  Fed.  772,  45  CCA 
42;  Harrison  v.  Maynard,  61  Fed.  689, 
10  CCA  17;  Henry  Bill  Pub.  Co.  v. 
'  Smythe,  27  Fed.  914;  Clemens  v. 
Bates,   22  Fed.   899. 

"The  law  of  copyright  also  ^ves 

Srivileges  to  authors  and  publlaners 
liat  do  not  pertain  to  proi>erty  which 
anybody  may  make  and  sell  If  he 
can;  but  even  under  the  law  of  copy- 
right, when  the  owner  of  a  copyright 
and  of  a  particular  copy  of  a  book 
to  which  it  pertains,  has  parted  with 
all  his  title  to  the  book  and  has  con- 
ferred an  absolute  title  to  it  upon  a 
purchaser,  he  cannot  restrict  the 
right  of  alienation,  which  Is  one  of 
the  incidents  of  ownership  in  per- 
sonal property."  Bobbs-MerrlU  Co. 
v.  Straus,  supra  [quot  Garst  v.  Hall, 
etc.,  Co.,  179  Mass.  588,  691,  61  NB 
219.  55  L.RA  631]. 

"The  right  to  restrain  the  sale  is 
gone,  however,  when  the  owner  of 
the  copyright  and  of  the  copy  or 
ooples  in  question  parts  with  his 
title  to  such  copy  or'  copies  and  con- 
fers an  absolute  title  on  the  pur- 
chaser, even  if  such  sale  be  accom- 
panied with  an  agreement  for  a  re- 
stricted use  or  for  a  sale  at  a  fixed 
price."  Scrlbner  v.  Straus,  139  Fed. 
193.  198  raff  147  Fed.  28,  78  CCA  122 
(aff  210  U.  S.  352,  28  SCt  735,  52  L. 
ed.  1094)1. 

[a]  ni»  atetnte  vvovldMii  "Nothing 
in  this  Act  shall  be  deemed  to  forbid, 
prevent,  or  restrict  the  transfpr  of 
any  copy  of  a  copyrighted  work  the 
possession  of  which  nas  been  law- 
fully obtained."  Act  March  4,  1909 
(35  U.  S.  St  at  L,.  1075  c  320  T  41) 
(there  is  no  parallel  provision  in  any 
prior  act.  but  this  provision  was 
declaratory  of  existing  law). 

84.  Bobbs-Merrill  Co.  v.  Straus. 
147  Fed.  16,  23,  77  CCA  607,  15 
IjRANS  766  [aff  139  Fed.  155,  and 
aff  210  U.  S.  389,  28  SCt  722,  62  L.  ed. 
1086];  Scrlbner  v.  Straus,  139  Fed. 
193  [aff  147  Fed.  28.  78  CCA  122  (aff 
210  U.  S.  362,  28  SCt  735,  52  L.  ed. 
1094)];  Harrison  v.  Maynard,  61  Fed. 
689,  10  CCA  17;  Clemens  v.  Sstes,  22 
Fed.  899. 

"We  are  unable  to  find  any  pro- 
vision In  the  agreements  with  plain- 
tiffs publishers  which  prohibited  the 
sale  of  the  copyrighted  sheets  to  the 
defendants,  but  if  such  a  provision 
were  present  the  plaintiff's  remedy 
would  be  an  action  against  the  pub- 
lishers for  breach  of  contract." 
Bobbs-Merrill  Co.  v.  Straus,  supra 
[quot  Kipling  v.  Putnam,  120  Fed. 
631.  634,  67  CCA  295,  66  LRA  873 
(foil  'Harrison  v.  Maynard,  61  Fed. 
689,  10  CCA  17)]. 

[a]  Xndnolng  toMMh  of  oontraet. 
— Where  a  copyrighted  publication 
Is  sold  with  a  contract  restric- 
tion as  to  the  price  at  which  a  dealer 
may  resell  It,  the  proprietor  is  enti- 


tled to  relief  in  equity  against  third 

Sersons  maliciously  inducing  a 
reach  of  such  contract.  Bobbs-Mer- 
rill Co.  V.  Straus,  147  Fed.  15,  77  <X:A 
607,  16  LRANS  766  [aff  210  U.  S. 
339,  28  SCt  722,  52  L.  ed.  1086]. 

OS.  See  supra  {  260.  See  also 
Monopolies  [27  Cyc  888]. 

SSL  Scrlbner  v.  Straus,  210  U.  S. 
862.  28  SCt  786.  52  L.  ed.  1094- Bobbs- 
Merrill  Co.  V.  Straus,  147  Fed.  16.  77 
0C:A  607,  16  LRANS  766  [aff  139  Fed. 
156,  and  aff  210  U.  S.  339,  28  SCt  722, 
52  L.  ed.  1086];  Hartman  v.  John  D. 
Park,  etc.,  Co.,  146  Fed.  858  [rev  on 
other  grounds  153  Fed.  24.  82  CCA 
158,  12  LRANS  136,  and  certiorari 
dism  212  U.  S.  688.  29  SCt  689,  53  L. 
ed.  662];  Bobbs-Merrill  Co.  v.  Sneil- 
enburg,  131  Fed.  680,  638;  Maloney  v. 
Foote,  101  Fed.  264:  Harrison  v.  May- 
nard, 61  Fed.  689,  10  CCA  17;  Clemens 
V.  Estes,  22  Fed.  899. 

"The  copyright  statutes  cannot  be 
Invoked  to  control  the  retail  trade  of 
books  the  title  to  which  the  copy- 
right owner  has  transferred."  Bobbs- 
Merrill  Co.  V.  Snellenburg,  supra. 

"If  the  statutory  owner  desires  af- 
ter publication  to  control  the  law- 
fully published  copies,  such  control 
can  only  be  secured  by  means  of 
positive  contract  or  conditions,  so 
accepted  by  the  party  to  be  charged 
or  80  brought  to  his  knowledge  that 
It  would  be  inequitable  to  permit  him 
to  Violate  them.  But  while  this 
right  might  be  protected  at  law  or 
enforced  by  a  court  of  equity.  It  is 
not  a  statutory  right  but  a  common- 
law  right  attached  generally  to  the 
ownership  of  all  species  of  property." 
Bobbs-MerrlU  Co.  v.  Straus,  147  Fed. 
IB,  22,  77  CCA  607,  U  LRANS  766 
[aff  139  Fed.  155,  and  aff  210  U.  S. 
339,   28   SCt  722,   52  L.  ed.   1086], 

[a]  Bole  applied. — Complainant 
and  defendants  each  eontemplating 
the  publication  of  a  directory  of  the 
same  city,  entered  into  a  contract  by 
which  they  agreed  to  share  in  the 
work  of  canvassing,  compilation,  and 
typesetting;  complainant  to  first  use 
the  type  after  it  was  set,  and  then  to 
deliver  it  to  defendants  who  were 
authorised  to  use  it  In  printing  their 
directory  In  the  same  form  with  cer- 
tain restrictions.  The  fact  that  de- 
fendants. Inadvertently  or  otherwise, 
failed  to  observe  siich  restrictions  in 
all  cases,  thereby  violating  the  con- 
tract, afforded  no  ground  for  a  suit 
In  a  federal  court  for  Infringement  of 
copyright.  Maloney  v.  Foote,  101 
Fed.  264. 

67.  Straus  v.  American  Publishers' 
Assoc,  231  U.  S.  222,  34  SCt  84,  68 
L.  ed.  192,  LRA1915A  1099;  Scrlbner 
v.  Straus.  147  Fed.  28,  78  CCA  122 
[aff  139  Fed.  193,  and  aff  210  U.  S. 
352,  28  SCt  735,  62  L.  ed.  1094]; 
Bobbs-Merrill  Co.  v.  Straus,  147  Fed. 
16,  77  CCA  607,  15  LRANS  766  [aff 
139  Fed.  165,  and  aff  210  U.  S.  839, 
28  SCt  722,  62  L.  ed.  1086];  Bobbs- 
Merrill  Co.  V.  Snellenburg,  181  Fed. 
530. 

▼alUUtr  of  prie*  xMtrlotiona  see 
supra  t  260. 

te.  Straus  V.  American  Publishers' 
Assoc,  231  U.  S.  222,  34  SCt  84,  68 
L.  ed.  192,  LRA1915A  1099;  Scrlbner 
V.  Straus.  147  Fed.  28,  78  CCA  122 
[aff.  139  Fed.  193,  and  aff  210  U.  S. 
362,     28    SCTt    736,    52    L.    ed.     1094]; 


Bobbs-Merrill  Co.  v.  Straus.  147  Fed. 
15,  77  CCA  607.  15  LRANS  766  (aff 
189  Fed.  155,  and  aff  210  U.  S.  339. 
28  SCt  722,  62  L.  ed.  1086];  Bobbs- 
Merrill  (To.  V.  Snotlenburg,  131  Fed. 
580. 

"This  court  in  the  case  of  Bobbs- 
Merrill  Co.  V.  Straus,  210  U.  S.  339. 
28  SCt  722,  52  L.  ed.  1086  held  that 
the  copyright  act  did  not  grant  the 
right  to  Ox  a  limitation  upon  prices 
of  books  at  subsequent  safes  to  pur- 
chasers from  retailers  by  notice  of 
price  limitation  inscribed  upon  the 
book,  and,  construing  the  copyright 
act,  held  that  in  conferrhig  the 
right  to  vend  a  book  It  did  not  In- 
tend to  confer  upon  the  holder  of 
the  copyright  any  further  rlsht 
after  he  had  exercised  the  right  to 
vend  secured  to  him  by  the  act." 
Straus  V.  American  Publishers' 
Assoc,  231  IT.  S.  ^22,  234,  34  SCt  84. 
68  L.  ed.  192,  LRA191SA  1099. 

[a]  Bmmoa  for  rol*. — ^"To  add  to 
the  right  of  exclusive  sale  the  Au- 
thority to  control  all  future  retail 
sales,  by  a  notice  that  such  sales 
must  be  made  at  a  fixed  sum.  wonld 
give  a  right  not  included  In  the  terms 
of  the  statute,  and.  In  our  view,  ex- 
tend its  operation,  by  constructipn, 
beyond  Its  meaning,  when  interpre- 
ted with  a  view  to  ascertaining  the 
legislative  intent  In  its  enactment." 
Bobbs-Merrill  Co.  v.  Straus,  210  TJ. 
S.  339,  351,  28  SCt  722,  62  L.  ed.  1086. 

59.  Kipling  V.  Putnam,  120  Ped. 
631,  57  CCA  296.  66  LRA  873. 

[a]  Bate  of  vbIhuuiA  atMnts^— "It 
is  contended  that  the  plaintiff's  copy- 
rights were  infringed  by  the  defend- 
ants because  the  books  or  sheets 
which  they  purchased  of  his  licensed 
publishers  were  unbound  at  the  time 
and  the  publishers  were  unauthorised 
to  sell  them  in  this  condition.  It  is 
not  quite  apparent  how  the  intent 
and  purpose  of  the  copyright  act  can 
be  limited  by  a  private  agreement 
between  the  author  and  his  publisher. 
There  Is  nothing  in  the  law,  surely, 
which  prohibits  the  owner  of  a  copy- 
right from  selling  unbound  books,  if 
he  desires  to  'do  so,  and  what  be 
may  do,  his  agent  or  licensee  may 
do  also.  If  Mr.  Kipling  had  person- 
ally sold  the  unbound  volumes  to  de- 
fendants it  probably  would  not  be 
contended  that  he  could  recover  dam- 
ages under  the  statute  because  they 
were  bound  and  resold.  He  stands 
In  no  more  favorable  condition  be- 
cause the  sale  was  conducted  by 
his  agents."  Kipling  v.  Putnam.  120 
Fed.  631,  634,  57  (3CA  296,  $6LRA 
873 

60.  See  Infra  {  489. 

61.  Kipling  V.  Putnam,  120  Fed. 
631,  67  CK:A  295,  65  LRA  878;  Doan 
T.  American  Book  Co.,  105  Fed.  772. 
46  CCA- 42;  Harrison  v.  Mayniutl.  61 
Fed.   689.  10  CCA  17. 

es.  Glnn  V.  Apollo  Pub.  Oo„  216 
Fed.  772;  Bureau  of  National  Liter- 
ature V.  Sells,  211  Fed.  379;  Doan  v. 
American  Book  Co.,  105  Fed.  772.  45 
CCA  42;  Harrison  v.  Maynard.  61 
Fed.  689.  10  CCA  17. 

63.  KlpUng  V.  Putncun,  120  Fed. 
631.  67  CCA  295,  65  LRA  878:  Har- 
rison V.  Maynard,  61  Fed.  689.  10 
CCA  17.     See  also  supra  {   291. 

"Out  of  these  rights,  however,  and 
indeed    In    order    to    give    them    full 


For  latax  oases,  davelopmeata  and  dwagea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tract  for  a  breach  of  it,**  or  if  there  is  an;  decep- 
tive passing  off  as  and  for  new  books,  or  the  like, 
he  may  be  held  answerable  for  unfair  competition;** 
but  there  is  no  remedy  under  the  copyright  laws, 
because  they  have  not  been  violated.  But  if  he 
reprints  and  inserts  missing  parts  so  as  to  make  a 
complete  work,  he  infringes  the  copyright.'^ 

[i  294]  10.  Oompnlsory  Liceiiaes— a.  United 
States  Statntes.  In  the  United  States  the  statutes 
have  never  made  any  provision  for  the  granting  of 
compulsory  licenses,  or  whereby  anyone  may  publish 
or  sell  the  eopyrighted  work  without  the  consent 
of  the  copyri^t  proprietor,  except  in  the  case  of 
devices  for  the  mechanical  rendition  of  musical 
compositions,  as  to  which,  under  certain  circum- 
stances, such  right  mav  be  acquired  on  the  basis 
of  a  statutory  royalty.** 

[(  295]  b.  EiigUui  Statutes.  In  England,  where 
a  work  is  withheld  from  the  public  after  the  death 
of  the  author,  but  has  been  previously  published  or 
performed,  the  owner  of  the  copyright  may  be  com- 


pelled to  grant  a  license  to  reproduce  the  work  or 
to  perform  it  in  public,  on  order  of  the  judicial 
committee  of  the  privy  council,  on  such  terms  and 
conditions  as  such  committee  shall  prescribe.*'  It 
is  also  provided  that  after  twenty-flve  years  from 
the  death  of  the  atfthor  of  a  published  work,  or 
after  thirty  years  in  the  case  of  copyrights  subsist- 
ing at  the  time  the  act  was  passed,  it  shall  not  be 
an  infring^ent  of  copyright  to  reproduce  the  work 
for  sale,  provided  notice  of  intention  to  do  so  is 
given,  and  a  ten  per  cent  royalty  is  paid  or  secured, 
subject  to  regulations  prescribed  by  the  board  of 
trade.^  Devices  for  the  mechanical  performance 
of  musical  works  may  be  made,  on  a  statutory 
royalty  basis,  under  certain  conditions,  without  the 
license  or  consent  of  the  copyright  owner."  : 

U  296]  11.  Extraterritorial  Acts.  Since  copy- 
right statutes  have  no  extraterritorial  operation," 
the  rights  and  privileges  conferred  thereby  can  be 
infringed  only  by  Eusts  done  within  the  territorial 
limits  of  the  sovereignty  enactiiig  such  laws."    But 


•xprasslon,  srow  tha  rlshts  of  the 
purchasers  of  such  publications.  One 
of  these  rights  la  the  rlsht  ito  resell 
a  book  when  once  purchased.  This 
rlsht  should  likewise  be  full  and  un- 
trammeled.  Another  rleht  incidental 
to  It  Is  the  rleht  to  care  for  and  keep 
In  eood  condition  the  books  thus  pur- 
chased. This  necessarily  Elves  the 
right  to  renovate,  clean,  and  reblnd. 
What  they  can  do  for  themselves 
they  can  rlshtfuUy  secure  the  serv- 
ices of  others  to  do  for  them.  This 
In  turn  Involves  a  ricrht  of  another 
kind,  which  is  to  purchase  second- 
hand books  and  to  do  with  them 
what  the  original  purchaser  had  the 
right  to  do,  one  of  which  things  Is 
the  right  to  vend  them  without  or 
after  renovation."  Glnn  v.  Apollo 
Pub.  Co.,  215  Fed.  772,  776. 

[a]  Sale  appllad. — ^"We  think  the 
right  of  repair  with  respect  to  a 
copyrighted  hook  sold,  to  the  extent 
to  which  that  right  is  here  claimed, 
may  not  properly  be  denied.  These 
books  had  been  in  use  by  school 
children.  Some  were  written  upon 
and  defaced;  some  were  soiled  and 
torn;  the  covers  of  some  were  wholly 
or  partially  destroyed,  and  the  bind- 
ing had  become  imperfect.  To  ren- 
der these  books  serviceable  for  use 
or  sale.  It  became  necessary  to 
clean  them,  to  trim  the  edges  of  the 
leavea  and  to  rebtnd  them.  We  think 
that,  so  far  as  respects  the  copyright 
laws  of  the  United  States,  no  legal 
right  of  the  appellee  was  Invaded 
by  so  doing.  What  was  done  was 
merely  the  restoration  of  the  books 
to  their  original  condition  when  sold 
by  the  appellee,  or  so  nearly  so  as 
could  be  done.  If  it  may  be  assumed 
that  the  copyright  of  the  book  com- 

?irehends  the  cover  and  the  title  of 
he  book,  as  well  as  its  text  and 
lllustrationa — a  proposition  to  which 
we  are  not  to  be  held  as  assenting, — 
it  would  be  intolerable  and  odious  to 
hold  that  a  purchaser  from  the 
owner  of  the  copyright  of  a  set  of 
books  could  not  restore  the  binding 
of  one  of  them  in  exact  Imitation  of 
the  original  and  of  the  other  vol- 
nmes  of  the  set,  and  that  In  reblnd- 
ing  the  one  volume  he  must  dllTer- 
entiate  its  binding  from  the  binding 
of  the  others.  A  right  of  ownership 
in  the  book  carries  with  it  and  in- 
cludes the  right  to  maintain  the 
book  as  nearly  as  possible  In  its 
original  condition,  so  far,  at  least, 
as  the  cover  and  binding  of  the  book 
is  concerned."  Doan  v.  American 
Book  Co.,  105  Fed.   772,  777.  46  CCA 

[b]  Oatnar  woodonta  ont  of 
feook^— Plaintiffs  were  the  registered 
proprietors,  under  the  Fine  Arts 
Copyright  Act  1862,  of  the  copyright 
in  a  painting,  and  they  published  an 
engraving  of  it.  They  gave  a  license 
to  a  publisher  to  use  the  picture 
once  only  as  a  small  wood  block  In 


a  pamphlet  Illustrative  of  certain 
plcturea  provided  an  lusknowledg- 
ment  of  the  permission  was  printed 
at  the  foot  of  the  reproduction.  De- 
fendants purchased  a  number  of  the 
pamphlets,  cut  out  the  woodcut  in 
question,  and  mounted  It  on  cards 
which  they  sold.  This  was  not  an 
Infringement  of  plaintiffs'  copyright. 
Frost  V.  Olive  Series  Pub.  Co.,  24 
T.  Li.  R.  649   (per  Swlnfen  Eady,  J.). 

04.  Harrison  v.  Maynard,  61  Fed. 
689.  10  CCA  17.  See  also  supra 
i  291. 

es.  Qinn  v.  Apollo  Pub.  Co.,  215 
Fed.  772;  Bureau  of  National  Liter- 
ature V.  Sella,  211  Fed.  879-  Doan  v. 
American  Book  Co.,  106  Fed.  772,  46 
CCA  42.  See  Trade-Marks,  Trade- 
Names,  and  Unfair  Competition  [38 
Cyc  884]. 

[a]  A  dealer  who  pnrcliaaea  aeo- 
onuaaa  solioolbooks,  cleans,  trims, 
and  reblnds  the  same,  using  covers 
In  exact  Imitation  of  the  originals, 
and  places  them  In  the  market  to  be 
sold  In  competition  with  those  of  the 
publisher,  although  at  a  reduced 
price,  is  guilty  of  unfair  competition, 
where,  by  reason  of  their  new  ap- 
pearance, they  are  likely  to  be  pur- 
chased by  children  in  the  belief  that 
they  are  new  books,  and  the  product 
of  the  original  publisher,  including 
the  cover  and  binding;  and  a  court 
may  properly  require  a  notice,  suffl- 
clent  to  prevent  such  deception,  to 
be  plainly  stamped  on  the  cover. 
Doan  V.  American  Book  Co..  105  B'ed. 
772,  46  CCA  42. 

ee.  Glnn  V.  Apollo  Pub.  Co.,  215 
Fed.  772;  Bureau  of  National  Liter- 
ature V.  Sells.  211  Fed.  379;  Kipling 
V.  Putnam,  120  Fed.  631,  67  CCA  295, 
65  LRA  873;  Doan  v.  American  Book 
Co..  105  Fed.  772,  45  CCA  42;  Harri- 
son V.  Maynard,  61  Fed.  689,  10  CCA 
17. 

S7.  Qlnn  v.  Apollo  Pub.  Co..  215 
Fed.  772. 

[a]  Vlxat  imvvesaloa  cttm*,— 
"There  does  not  seem  to  be  any  ad- 
judged case  In  which  the  precise 
folnt  here  presented  has  been  raised, 
f,  however.  It  would  have  been  an 
infringement  of  the  plaintiffs'  copy- 
right to  have  incorporated  in  an 
original  publication  as  much  of  the 
copyrighted  books  as  was  added  to 
the  secondhand  books  to  supply  the 
missing  parta  then  the  doing  of  this 
would  be  a  like  Infringement.  There 
are  many  cases  of  new  publications 
to  serve  us  as  Illustrations,  but  the 
precise  point  to  be  ruled  here  must 
be  decided  without  any  decided  case 
which  is  on  all  fours  with  this  to 
guide  us.  This  point  of  the  present 
case  must  therefore  of  necessity  be 
disposed  of  as  one  of  'the  first  im- 
pressions.' The  bare  rltht 
to  resell  is  made  clear.  The  right  to 
recover,  reblnd,  and  to  replace  a  title 
page  has  been  decided,  but  this  Is  at 
least  in  part  upon  a  halting  accord 


to  the  author  of  including  the  cover. 
binding,  or  title  page  in  his  copy- 
right. The  expression  which  comea 
the  nearest  to  being  a  statement  of 
the  rights  of  the  author  in  this  ra- 

Siect  b  to  be  found  in  the  dlctufn  In 
arrison  v.  Maynard,  61  Fed.  689, 
10  CCA -17.  It  Is  to  this  effect: 
After  ruling  that  'the  right  to  r»- 
strain  the  sale  of  a  particular  copy 
of  the  book  by  virtue  of  the  oop]^ 
right  statutes  has  gone  when  the 
owner  of  the  copyright  and  of  that 
copy  has  parted  with  all  his  title  ro 
it,  and  has  conferred  an  absolute 
title  to  the  copy  upon  a  purchaser/ 
and  that  'the  exclusive  right  to  vend 
tha  particular  copy  no  longer  ra- 
malns  In  the  owner  of  the  copyright,' 
the  opinion  is  expressed  that  'the 
new  purchaser  cannot  reprint  tha 
copy.  He  cannot  print  or  publish  a 
new  edition  of  the  hook.'  This  would 
seem  to  be  In  accord  with  a  sound 
view  of  the  copyright  law.  It  wou]d 
seem  further  to  follow  that  as  he 
cannot  reprint  the  book,  he  cannot 
reprint  any  material  part  of  it.  This 
brings  us  pretty 'close  to  the  accept- 
ance of  the  republication  oases  aa 
analoguaa."  Glnn  v.  Ai>ollo  Pub.  Oo^ 
215  ^d.   772,  778,  779. 

ee.     See  infra  i  823. 

es.  Copyright  Act.  1911  tl  ft  t 
Geo.  V  c  46  14);  Copyright  Act. 
1842  (6  &  6  Vict,  c  45  I  6)  (of  which 
an  Bngllsh  commentator  says  It  la 
believed  that  this  section  was  nayer 


put    In  force.     Copinger    CopyHcbt 
t5th  edj  p  102). 
70.    (Copyright   Act,    1911    <1   A    « 


5th  edJ  p  102). 

70.    (Jopyrighl 

Geo.  V  c  46  I  S). 

aaoaUaaA 


[a]  Aa  aacaltoat  vuOjmbt  Of  tUa 
ptoTialoa,  and  of  the  board  of  tradh 
regulations  adopted  pursuant  to  liL 
will  be  found  In  Copinger  Copyright 
(6th  ed)  p  108  et  seq. 

71.     See  infra  f  328. 

78.     See  supra  i   89. 

73.  Graves  v.  Gorria,  3  Ont.  L. 
697  [dism  app  1  Ont.  L.  309  (aff  31 
Ont.  266),  and  aff  [1903]  A.  C.   4361 

"I  find  that  Llndley,  L.  J.,  In  Tuol 
V.  Priester,  19  Q.  B.  D.  629,  was  ai>- 
parently  of  that   opinion.     His   lan- 

f:uage  was,  'It  appears  to  me,  there- 
Ore,  that  there  was  vested  In  the 
present  plaintiffs  a  copyright  in  this 
picture,  hut  that  that  copyright  was 
conferred  by  the  Act  and  was  con- 
fined to  this  country.  They  had  no 
copyright    abroad.       There     was     nc 

?iracy — there  was  nothing  "unlaw- 
ul" — In  copying  In  Germany  or  else- 
where abroad  that  picture  In  which 
the  plaintiffs  had  acquired  a  copy- 
right under  this  Act.  If  by  virtue 
of  the  international  treaties  tha 
plaintiffs  have  a  copyright  in  Ger- 
many we  have  not  been  informed  of 
it.  and  I  assume  that  they  had  not. 
They  are  not  at  liberty  therefore  to 
complain  under  this  Act  of  any  In- 
fringement of  their  copyright  which 
took  place  abroad,   for  they  had  no 
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wfaei«  ftn  act  eonstituting  infringement  is  com- 
mitted in  this  eonntry,  subsequent  acts  done  abroad 
in  connection  with  such  infringement  are  immaterial 
except  on  the  qaestion  of  dam^es.^* 

[%  297]  B.  ParticnlaT  Subject  Matter— 1.  Boob 
or  Uterary  Works — a.  In  CtoaeraL  The  copyright 
of  a  book  or  other  literary  work  confers  on  its 
proprietor  the  exclusive  right  to  print,  reprint, 
publish,  copy,  vend,  translate,  make  other  versions, 
and  dramatize  it,  and  accordingly  the  unauthorized 
exercise  of  any  of  these  rights  is  an  infringement 
of  snch  copyright  J''  The  law  was  substantially  the 
same  in  this  respect  under  former  statutes,  although 
differently  worded.^*  The  general  rules  as  to  in- 
fringement which  have  been  stated''^  are  fully  ap- 
plicable to  books  and  literary  productions,  and  in- 
deed were  largely  developed  in  eases  involving  the 
infringement  of  such  works.  A  part  of  a  book  may 
be  an  infringement  and  the  other  parts  not.^^  A 
photogpraph  or  other  picture  of  the  scenes  described 
in  a  book  is  not  an  infringement  of  the  copyright 
on  the  book,^'  unless  used  as  a  means  of  dramatic 
performance  by  way  of  motion  pictures,*"  in  which 
.case  dramatic  rights  would  be  infringed." 

[{  298]  b.  Copying.  The  rules  which  have  been 
stated  as  to  the  necessity  and  sufficiency  of  copying 
to  constitute  an  infringement  are  particularly  ap- 
plicable to  literary  works,"  and  in  this  connection 
it  is  important  to  remember  that  there  may  bo  copy- 
ing and  infringement  without  any  verbal  identity; 
(hat  paraphrasing  is '  copying,"  as  where  proposi- 
.tions  are  reproduced  from  a  copyrighted  work,  al- 
though stated  in  varied  form,  but  without  inde- 
pendently producing  them  from  the  original  source 

oopyrleht  abroad.'  "     Graves  v.  Oor- 
rle,  >2  Ont.  266.  270  [app  dlsm  3  Ont. 
.U  6»7  (aff  [190JJ  A.  C.  496)]. 
I  T4.     Flshel  v.  Lueckel,  S3  Fed.  4»9. 

n.  Act  March  4.  1909  (35  U.  S. 
.St  at  L.  1076  c  820  i  1).  See  also 
aupra  II  264. 

Ooprliic  ftnwaUy  see  aupra 
(I   276-288. 

PramatltaMna  •■  iaSAagtmmaX  see 
Infra  |  802. 

draaalattoa  a*  lafriagennmt  see 
infra  I  801. 

n.  U.  S.  Rev.  St.  i  4964,  as 
amended  by  2C  U.  S.  St.  at  L.  1109. 

17.    See  supra  IS  268-296. 
;    T8.    Story  v.  Holcombe.  23  F.  Cos. 
Mo.   18,497,  4  McLean  306. 

W.  Harper  v.  Kalem  Co.,  169  Fed. 
61.  94  CCA  429  TafT  222  U.  S.  56.  82 
set  20,  66  L.  ed.  92,  AnnCasl913A 
12861.  See  also  O'Neill  v.  General 
Film  Co.,  171  App.  Div.  854,  167  NYS 
1028  (holding  that  theatrical  posters 
made  from  flash-light  photographs 
of  scenes  and  Incidetits  of  a  play  as 
Tepresented  on  the  stage  did  not  con- 
stitute a  representation  of  the  play, 
and  did  not  dedicate  It). 

[a]  Bole  appUad. — Since  pictures 
of  the  dramatization  of  Ben  Hur  rep- 
resent only  the  artist's  idea  of  what 
Se  author  has  expressed  In  words, 
ey  do  not,  as  a  photograph.  In- 
fringe the  copyrlgnted  book  or 
drama.  Harper  v.  Kalem  Co.,  169 
^d.  61.  94  CCA  429  [afT  222  U.  S. 
ti,  82  set  20,  66  U  ed.  92,  AnnCas 
ifflSA   1286]. 

80.  Harper  v.  Kalem  Co.,  169  Fed. 
61,  94  CCA  429  [all  222  U.  S.  56,  32 
set  20,  66  L.  ed.  92.  AnnCasl913A 
18861. 

[al  Biatlaotloa  between  photo- 
papa  and  movliig  pictnxe. — "As  pic- 
tures only  represent  the  artist's  Idea 
uf  what  the  author  has  expressed  in 
words  (Parton  v.  Prang,  18  F.  Cas. 
Ko.  10.784,  8  Cliff.  637).  they  do  not 
infringe  a  copyrighted  book  or 
drama,  and  should  not  as  a  photo- 
graph be  enjoined.  'This  distinction 
between  Infringement  of  a  copyright 


or  otherwise.**  Of  course  the  owner  of  a  copyright 
in  a  book  is  not  entitled  to  prevent  other  persons 
from  publishing  the  matter  contained  in  it  if  they 
collect  or  invent  it  independently.** 

[f  299]  c.  Fair  or  Noninfringinc  Use.  A  fair 
use  may  be  made  of  a  copyrighted  book  in  the  eom- 
position  of  other  books  without  infringing  the  copy- 
right.** The  question  of  what  is  a  fair  or  nonin- 
fringing use  depends  on  the  circumstances  of  each 
particular  case.*'  The  question  usually  arises  in 
connection  with  compilations,  scientific,  and  other 
like  works  dealing  with  a  common  subject  matter 
which  all  are  equally  at  libertjr  to  describe,  and 
which  must  necessarily  be  similar  where  the  same 
information  is  accurately  given  in  each  work.**  The 
following  ways  of  using  a  book  have  been  decided 
to  be  fair:**  Using  the  information  or  ideas  con- 
tained in  it  without  copying  its  words  or  imitating 
them  so  as  to  produce  what  is  substantially  a 
copy  -^  using  one  book  on  a  given  subject  as  a  guide 
to  authorities  afterward  independently  consulted  by 
the  author  of  another  book  on  the  same  subject;" 
or  using  one  book  on  a  given  subject  for  the  pur- 
pose of  checking  the  results  independently  arrived 
at  bv  the  author  of  another  book  on  the  same  aub- 
jeet.'**  It  will  be  noted  that  in  no  one  of  such  in- 
stances of  a  "fair"  use  is  there  any  copying  or 
violation  of  any  exclusive  right  enumerate  in  the 
statute,  and  therefore  the  use  is  fair  and  noninfring- 
ing. A  mere  fact,  such  as  a  news  item,  learned  from 
a  prior  publication,  may  be  stated  by  a  subsequent 
writer  without  constituting  infringement,**  because 
a  copyright  confers  no  monopoly  in  facts,  and  when 
facts  become  known  they  are  common  property,  snb- 


of  a  book  and  of  the  performing 
rights  is  like  the  distinction  In  re- 
spect to  an  Infringement  between 
perforated  music  rolls  and  sheet 
music  discussed  in  the  case  of 
Whlte-Smlth  Co.  v.  Apollo  Co.,  209 
U.  S.  1,  28  set  319,  62  L.  ed.  6^5,  14 
AnnCas  628,  where  the  court  said: 
There  Is  no  complaint  in  this  case 
of  the  public  performances  of  copy- 
righted music,  nor  Is  the  question  in- 
volved whether  the  manufacturers 
of  such  performated  music  rolls, 
when  sold  for  use  in  public  per- 
formances, might  be  held  as  con- 
tributory Infringers.' "  Harper  v. 
Kalem  Co.,  189  Fed.  61.  63.  94  CCA 
429  rafC  222  U.  S.  55.  32  SCt  20,  66 
L.    ed.    92,    AnnCasl918A    1286]. 

81.     See  infra  f  302. 

Sa.  See  supra  99  276-288.  Sea 
also  infra   )9    299,   300. 

Bztraota  and  qiutatloiiB  see  in- 
fra 9  300. 

83.  West  Pub.  Co.  v.  Bdward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833,  100  CCA 
3031.     See  also  supra   9   279. 

84.  Coiupllatloiia  see  infra  f  307 
et  seq. 

IMotloiuulas  see  infra   9   809. 

Xaw  books  see  infra  9  310. 

86.     See  supra  9   278.  < 

88.  Chautauqua  School  of  Nurs- 
ing V.  National  School  of  Nursing, 
238  Fed.  161,  161  CCA  227  [rev  211 
Fed.  1014].     See  also  supra  9  288. 

[a]  ImpUad  Uoaase  of  fair  -oMmj— 
"Unaer  some  circumstances  and  for 
certain  purposes,  a  subsequent  pub- 
lisher may  draw  from  the  earlier 
publication  Its  identical  words,  and 
make  use  of  them.  This  Is  peculi- 
arly so  with  reference  to  works  In 
regard  to  the  arts  and  sciences, 
using  those  words  in  the  broadest 
sense,  because,  with  reference  to 
them,  any  publication  Is  given  out 
as  a  development  In  the  way  of 
progress,  and,  to  a  certain  extent, 
by,  common  consent.  Including  the 
implied  consent  of  the  first  pub- 
lisher,  others   Interested   In   advanc- 


ing the  same  art  or  sclenco  may 
commence  where  the  prior  author 
stopped.  This  Includes  medical  and 
legal  publications.  In  which  the  en- 
tire community  has  an  Interest,  and 
which  the  authors  are  supposed  to 
give  forth,  not  only  for  their  own 
pecuniary  profit,  but  for  the  ad- 
vancement of  science.  Therefore,  as 
to  copyrighted  works  of  that  char- 
acter, by  the  common  consent  to 
which  we  have  referred,  subsequent 
authors  are  sometimes  entitled,  and. 
Indeed,  required,  to  make  use  of 
what  precedes  them  in  the  precise 
form  in  which  last  exhibited,  so 
that  with  regard  to  them  the  rules 
under  the  copyright  statutes  are 
very  fav  from  fitting  a  case  like  that 
we  are  now  considering."  Sampson. 
etc,  Co.  v.  Seaver-Radford  Co..  140 
Fed.  539.  641,  72  CCA  66  (rev  114 
Fed.  890]. 

ST.     See  supra  9  288. 

Brtzaota  and  «iiot»tloBs  see  Infra 
9    300. 

88.  Chautauqua  School  of  Nurs- 
ing V.  National  School  of  Nursing. 
238  Fed.  161,  151  CCA  227  [rev  211 
Fed.   1014]. 

OomvUatloas  see  infra  I  SOT  et 
seq. 

StctlonaziMi   see   infra  ■  |   SOS. 

Slrsotozlss  see  Infra  I  808. 

IMW  books  see  Infra  |  SIO. 

88.  Digest  of  the  Law  of  Copy- 
right by  Sir  James  Stephens, 
printed  as  part  of  the  report  of 
the  Copyright  Commission  to  Parlia- 
ment in  1878,  p  LXX  (from  which 
the  Immediate  text  Is  taken). 

90.     See   supra    9    267. 

•1.  Eidward  Tbomi>son  Co.  v. 
American  Law  Book  Co.,  ISO  Fed. 
689  [aft  167  Fed.  1003  mem,  86  CCA 
677  mem  (app  dlsm  216  U.  S.  625 
mem,  30  SCt  676  mem,.  64  L.  ed. 
642  mem)];  Pike  v.  Nicholas,  L.  R. 
6  Ch.  261.  See  also  infra  ||  S07, 
808.    310. 

98.     See  cases  Infra   91   207.   808. 

93.     See   supra   99    128, 


267,    268. 


For  later  cases,  dsvslopmsnts  and  obaages  in  the  law  see  cumulative  Annotations,  same  title,  p€tge  and  note  number. 
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ject  to  use  and  statement  by  anyone.**  For  the 
same  reason  it  is  not  an  infringement  to  make  use 
of  ideas,  opinions,  or  theories  contained  in  another 
book.**  But  it  is  an  infringement  to  take  from  a 
prior  author  not  only  his  facts  or  ideas,  but  also 
his  selection,  arrangement,  or  mode  of  stating  them, 
because  this  constitutes  copying  the  result  of  his 
intellectual  labor  in  which  the  copyright  gives  him 
an  exclusive  property  right.**  Even  the  plan  and 
arrangement  of  a  prior  book  may  be  adopted  and 
used  by  a  subsequent  writer  on  the  same  subject, 
without  infringement,  provided  he  applies  it  to  his 
own  original  product  ;*'  but  it  is  an  infringement  to 
take  both  the  plan  and  the  matter  to  which  it  is 
applied,  that  is  the  expression  of  it,  from  the  prior 
work.**  Copying  from  a  prior  book  merely  to  save 
the  labor  o^  independently  producing  the  same,  or 
an  equivalent,  result  is  an  unfair  use  and  an  in- 
fringement.**  This  rule  is  most  frequently  applied 
to  cases  involving  compilations  of  various  kinds.^ 
Where  copying  to  a  certain  extent  is  the  very  ob- 
ject which  the  owner  of  the  copyright  intended  the 
book  to  be  put  to,  it  may  be  copied  to  that  extent, 


but  any  copying  beyond  that  is  an  infringement.* 

[$  300]  d.  ZSxtracts  and  Quotations.  Making 
extracts,  even  if  they  are  not  acknowledged  as  such, 
appearing  under  all  the  circumstances  of  the  oas& 
reasonable  in  quality,  number,  and  length,  regard 
being  had  to  the  object  with  which  the  extracts  are 
made  and  to  the  subjects  to  which  they  relate,  is  a 
fair  and  noninfringing  use.^  Thus  it  is  not  neces- 
sarily piracy  for  a  reviewer  or  commentator  to  makd 
nse  of  extracts  or  quotations  from  a  copyrighted 
work  for  the  purpose  of  fair  exposition  or  reason- 
able criticism.^  If  extracts  and  quotations  are  taken 
for  the  purposes  of  criticism,  comment,  or  illustra- 
tion, considerable  license  is  allowed,^  for  the  setee^ 
tion  of  extracts  for  such  purposes,  so  far  from  being 
injurious,  is  often  beneficial  to  the  sale  of  the  book 
from  which  they  are  taken.*  But  extracts  or  quot^ 
tions  may  be  taken  for  other  purposes  than  thoas 
of  criticism  and  comment.  A  writer  may  make  nse 
of  passages  from  a  copyrighted  book  for  the  pui^ 
pose  of  illustrating  or  enforcing  the  propositions  of 
the  text.*  Fair  quotation  is  not  infringemenk* 
Excessive  quotation  is  an  infringement.*    But  the 


S4.     See   supra   i    268. 
Oommon-Iaw  proparty  In  news  see 
supra   !   21.  _ 

96.  Pike  V.  Nicholas,  L.  R.  5  Ch. 
251,  260  note.    See  also  supra  S  267. 

M.  Cart-wright  v.  Wharton,  25 
Ont.  I^  357,  20  OntWK  8Bt,  1  IJomLR 
392 

97.  Chautauqua  School  of  Nurs- 
ing V.  National  School  of  Nuralnir, 
238  Fed.  161,  161  CCA  227  [rev  2fl 
Fed.  10141:  Geortre  T.  Blael  Co.  v. 
Bender,  ISO  Fed.  205;  Cartwrlght  v. 
■VSTiarton.  25  Ont.  L.  857,  20  OntWR 
863.  1  DomLR  392. 

la]  AmaronaKt  of  tow  iMok.— 
'If  Moore  had  done  nothing  beyond 
following  the  general  arrangement 
of  subjects  adopted  by  Drinker  I 
should  fall  to  find  Infringement. 
Moore  had  the  same  right  as  Drinker 
to  write  on  this  sublect.  If  Drinker 
has  adopted  the  best  and  most 
orderly  and  connected  mode  of  treat- 
ing these  subjects,  step  by  step,  I 
know  of  no  reason  why  Moore  should 
resort  to  a  disorderly  and  discon- 
nected mode  of  treating  -  them. 
Drinker,  we  will  assume,  taught 
Moore  and  others  the  best  and  most 
orderly  mode  of  treating  the  sub- 
ject. Must  Moore  be  charged  with 
Infringement  if  he  avails  himself  of 
the  knowledge  thus  Rained?  I  think 
not."  George  T.  Bisel  Co.  v.  Bender, 
1»0  Fed.  206.   209. 

(b]  Key  AWttfeMs  1b  iXxuatarj^ — 
"It  Is  not  disputed  that  the  defend- 
ant in  his  book  has  adopted  the 
system  used  by  the  plaintiff  to  in- 
dicate the  Toronto  agent  of  each 
solicitor  in  the  Ontario  list  who  has 
a  Toronto  agent,  which  is,  by  plac- 
ing a  number  to  the  right  of  the 
name  of  such  solicitor,  which  cor- 
responds with  the  number  to  the 
left  of  the  name  of  another  solicitor 
or  firm  appearing  in  the  list  for 
Toronto:  hut,  while  the  defendant  had 
adopted  this  system,  he  has  not  used 
the  numbers  appearing  in  the  plain-. 
tilTs  Iwok.  If  the  plainttlTs  case 
depended  solely  upon  this  charge,  I 
think  his  action  would  fail,  because, 
as  held  by  Lindley.  L.  J.,  in  Hollln- 
rake  r.  Truswell,  [18941  3  Ch.  420. 
at  p.  427,  copyright  does  not  extend 
to  ideas,  or  schemes,  or  systems,  or 
methods,  but  is  confined  to  their  ez- 
preasion;  and,  if  their  expression  is 
not  copied,  the  copyright  is  not  in- 
fringed." Cartwrlght  v.  Wharton,  25 
Ont.  L.  357,  368,  20  OntWR  863,  1 
DomLR  392. 

98.  Jarrold  v.  Houlston,  3  Kay  & 
J.  708,  69  Reprint  1294.  And  cases 
supra  note  97. 

99.  Pike  v.  Nicholas,  L.  R.  £  Ch. 
261;  Cartwrlght  v.  Wharton,  25  Ont. 
I«.  367.  30  OntWR  862.  1  DomLR 
U2. 

li    See  infra  I  307  et  seq. 


9.  Stone  V.  Dugan  Piano  Co.,  210 
Fed.  399  [aff  220  Fed.  887,  136  CCA 
588];  Ager  v.  Peninsular,  etc,  Nav. 
Ca,   26   Ch.   D.    637. 

[a1  Codes  and  oopy  hooks.— "But 
the  Defendants'  main  argument  was 
that  in  making  this  use  of  the  Plaln- 
tlfTs  book  they  were  doing  no  more 
than  the  Plaintiff  intended  they 
should  do:  and  Mr.  Qlftard  ingen- 
iously compared  the  case  to  that  of 
a  copybook  with  the  usual  slips 
printed  at  the  top  of  each  page. 
These  are  Intended  to  be  copied, 
and  he  argued  that  If  any  one 
bought  a  book  he  might  fill  it  up, 
and  as  many  blank  books  besides 
as  he  chose  with  fac  simile  copies, 
if  he  could  make  them,  in  hand- 
writing, without  infringing  the 
owner's  copyright;  because  that  sort 
of  use  was  intended  by  the  owner. 
But  the  question  Is  whether  the  use 
made  in  this  case  by  the  Defendants 
was  intended  by  the  Plaintiff.  .  .  . 
In  the  Illustration  of  the  copy- 
book it  was  not  denied  that  no  one 
could  print  a  copy  even  for  private 
use.  It  can  only  be  copied  In  the 
mode  and  to  the  extent  intended  by 
the  owner.  Copying  to  a  certain 
extent  Is  the  very  object  which  the 
owner  of  the  .copybook  Intended,  but 
any  copying  beyond  that  extent 
would  be  Illegal.  The  illustration  is 
inapt  unless  it  be  clear  that  such 
copying  as  the  Defendants  have 
made  was  intended  by  the  Plaintiff, 
and  I  have  no  difficulty  in  believing 
that  he  never  intended  anything  of 
the  kind."  Ager  v.  Peninsular,  etc., 
Nav.  Co.,  26  Ch.  D.  637,  641,  642  (a 
book  of  words  suitable  for  use  in 
private   telegraphic  codes). 

3.  Williams  V.  Smythe.  110  Fed. 
961;  Folsom  v.  Marsh,  9  F.  Cas.  No. 
4,801.  2  Story  100;  Lawrence  v.  Dana. 
16  F.  Cas.  No.  8,136,  4  Cliff.  1;  Story 
V.  Holcombe,  23  F.  Cas.  No.  13,497, 
4  McLean  306;  Pike  v.  Nicholas,  L. 
R.  6  Ch.  261,  260  note;  Bradbury  v. 
Hotten.  L.  R.  8  Exch.  1;  Roworth  v. 
Wilkes,  1  Campb.  94;  Carey  v. 
Kearsley.  4  Blsp.  168:  Bell  v.  White- 
head, 8  Jur.  68;  Moffatt  &  Paige, 
Ltd.  V.  George  Gill  &  Sons,  Ltd.,  84 
L.  T.  Rep.  N.  S.  452;  Chilton  v. 
Progress  Printing,  etc.,  Co.,  Ltd..  71 
L.  T.  Rep.  N.  S.  664;  Bramwell  v. 
Haloomb,  3  Myl.  &  C.  737.  14  EngCh 
737,  40  Reprint  1110;  Mawman  v. 
Tegg,  2  Rusa.  386,  3  EngCh  385.  38 
Reprint  880:  Whittingham  v.  Wooler, 
2  Swanst.  428,  36  Reprint  679;  Wllk- 
ins  V.  Alkin,  17  Ves.  Jr.  422,  34  Re- 
print 163.  See  Digest  of  the  Law  of 
Copyright    by    Sir    James    Stephens, 

grlnted    as    bart    of    report    of    the 
opyrlght     Commission     to     Parlia- 
ment   in    1878    p    LXX    (from    which 
the  text  Is  taken). 
<tBaatKy    •■«    vMUty    of   mattsa 


laxwell  V. 
N.  8.  lis 
IS.    886,    I 


copied  see  supra   i   280. 

4.  Harper  v.  Shqppell,  36  Fed. 
519,  28  Blatchf.  431;  Walter  v.  Stein- 
kopff.  [18921  3  Ch.  489;  Maxwell 
Somerton,  80  L.  T.  Rep.  N,  ~  ' 
Mawman  v.  Tegg,  2  Russ. 
EngCh   386,   88   Reprint   380. 

'Quotation,  for  instance,  la  necea- 
saty  for  the  purpose  of  reviewing; 
and  quotation  for  such  a  purpose  Is 
not  to  have  the  appellation  of  plracjr 
fixed  to  it;  but  quotation  may  M 
carried  to  the  extent  of  manlfestinif 
piratical  intention."  Mawman  v. 
Tegg.  2  Russ.  386,  398,  8  EngCh  8S6, 
38    Reprint    380.     . 

B.  Roworth  v.  Wilkes,  1  Campb. 
94;  Whittingham  v.  Wooler,  2 
Swanst.  428,  36  Reprint  679:  Wllkins 
v.  Aikin,  17  Ves.  Jr.  422,  84  ReprlnC 
163. 

[a]  "Bsvlswam  naj  aaak*  •>• 
tracts  snOolsBt  to  show  ths  msxtta 
or  demsrits  of  ths  work,  but  they 
cannot  so  exercise  the  privilege  u 
to  supersede  the  original  book.  Suf- 
ficient may  be  taken  to  give  a  cor- 
rect view  of  the  whole;  but  the 
firlvilege  of  making  extracts  Is  Ilm- 
ted  to  those  objects,  and  cannot  be 
exercised  to  such  an  extent  that  the 
review  shall  become  a  substitute  for 
the  book  reviewed."  Per  Clifford,  J., 
in  Lawrence  v.  Dana,  15  F.  Caa.  No, 
8,136.  4  Cliff.  1,  82. 

6.  Bell   v.   Whitehead,    3    Jur.    68. 

7.  Clerk  &  L.  Torts  p  639. 

8.  Bradbury  v.  Hotten,  L.  R.  8 
Exch.  1;  Bell  v  Whitehead,  3  Jur.  6S. 

9.  Folsom  V.  Marsh,  9  F.  Cas.  Nt». 
4,901,  2  Story  100:  Campbell  v; 
Scott,  11  Sim.  81,  34  EngCh  81,  69 
Reprint  784. 

[a]  Bxoesslv*  anotattoaa^-d) 
Defendants  published  a  work  con- 
taining an  original  essay  on  modern 
English  poetry,  biographical  sketch- 
es of  forty-three  modern  poets,  and 
selectlbns  from  their  poems.  Among 
these  selections  were  six  short 
poems  and  extracts  from  a  largei- 
poem  written  and  copyrighted  py 
Campbell,  constituting  altogether  the 
bulk  of  his  work.  It  was  alleged 
that  these  selections  were  made  for 
the  purpose  of  illustrating  the  essay. 
An  injunction  was  granted  restrain- 
ing the  publication  of  defendants' 
work.  Campbell  v.  Scott,  11  Sim. 
31,  34  EngCh  31.  59  Reprint  784. 
(2)  F  published  a  "Life  of  Wash- 
ington," containing  eight  hundred 
and  sixty-six  pages,  of  which  three 
hundred  and  fifty-three  pages  were 
copied  from  Sparks'  "Life  and  Writ- 
ings of  Washington,"  sixty-four 
pages  being  official  letters  and  docu- 
ments, and  two  hundred  and  fifty- 
five  pages  being  private  letters  of 
Washington,  originally  published  by 
Sparks  under  a  contract  with  the 
owners    of    the    original    papers    of 


1128     [13  C.  J.] 


COPYRIGHT  AND  LITERARY  PROPERTY 


I§§  30ft-3Ol 


limits  of  permissible  use  of  extracts  for  this  pur- 
pose are  much  narrower  than  when  they  are  taken 
for  the  purpose  of  criticism  and  comment.'"  In  any 
case  it  is  ill^timate  to  publish  extracts  to  such 
an  extent  that  th€  publication  may  serve  as  a  more 
or  less  complete  substitute  for  the  work  from  which 
they  are  borrowed."  A  test  frequently  applied  is 
whether  the  extracts  as  used  are  likely  to  injure  the 
sale  of  the  original  work,^^  but,  as  has  been  seen, 
competition  between  the  respective  works  is  not  a 
necessary  element  of  infringement.^'  If  so  much 
is  taken  that  the  value  of  the  original  is  sensibly 
diminished,  or  the  labors  of  the  author  are  sub- 
stantially or  to  an  injurious  extent  appropriated, 
{hat  is  sufficient  in  law  to  constitute  a  piracy,** 
-  [$301]  e.  Translation.*''  On  the  ground  that  a 
translation  is  not  a  copy  of  the  work  translated, 
it  has  been  held  that  a  translation  of  a  copy- 
righted work  is  not  an  infringement  of  copyright;** 
and  there  are  dicta  in  several  early  cases  to  the 
same  effect.*'  These  decisions  all  arose  under 
statutes  merely  securing  to  the  cop3rright  owner  the 
exelnsive  right  of  multiplying  copies,*"  and  their 
doctrine  has  been  criticized  on  principle  and  vigor- 
dosly  denied  by  eminent  copyright  authorities.*' 
Ijloreover,  this  doctrine  that  a  translation  is  not  an 
infringement  is  largely  based  on  the  early  errone- 
ous view  already  referred  to'"  that  by  making  cor- 
rections or  additions  to  a  protected  work,  or  by  bona 


fide  expending  intellectual  labor  on  it,  a  subsequent 
author  may  acquire  a  right  to  use  it**  The  eases 
holding  that  translations  are  original  works  in  such 
a  sense  as  to  make  them  fit  subjects  6f  copyright** 
have  no  bearing  on  the  question  of  infringement.** 
This  question  has  been  put  at  rest  by  express  statu- 
tory enactment  in  the  TJnited  States,  England,  and 
Canada.  In  the  United  States  th6  first  express 
provision  as  to  translations  was  made  by  the  act 
of  1870  which  provided  that  authors  might  reserve 
the  right  to  translate  their  own  works."  By  the 
amendatory  act  of  1891  authors  and  their  assigns 
were  given  the  exclusive  right  to  translate  any  of 
their  works  copyrighted  under  the  laws  of  the 
United  States,  without  the  necessity  of  reserving 
that  right."  The  provision  continued  in  this  form 
until  the  act  of  1900  which  provides  that  the  copy- 
right proprietor  shall  have  the  exclusive  right  "to 
translate  the  copyrighted  work  into  other  languages 
or  dialects,  or  make  any  other  version  thereof,  if 
it  be  a  literary  work."  This  is  the  present  la'w.*' 
In  England  the  act  of  1911  provides  that  "copy- 
right" shall  include  "the  sole  right ...  to  produce, 
reproduce,  perform,  or  publish  any  translation  of 
the  work.""  In  Canada  the  statute  gives  the  sole 
right  of  allowing  translations  to  be  printed  or  re- 
printed and  sold." 

Setranslation.    Whether  or  not  a  translation  is 
an  infringement,  a  retranslation  back  to  the  lan- 


Washlngton.  It  waa  held  that  the 
work  by  F  was  an  invasion  of  the 
copyrigrnt  of  Sparks.  Polsom  v. 
Marsh.  9  F.  Cas.  No.  4,901,  2  Story 
100.  (3)  Where  defendants  pub- 
lished a  book  entitled  "Thackeray- 
ana"  which  purported  to  be  a  critical 
essay  on  the  life  and  works  of 
Thackeray,   and   contained   extensive 

?LUOtations  from  his  writings  pre- 
aced  and  interspersed  with  com- 
ments by  the  writer  of  the  book,  It 
was  held  that  defendants  had  in- 
serted the  extracts  for  the  purpose 
of  Increasing  and  enhancing  the 
value  of  their  hook;  and  that  they 
had  therefore  infringed  the  copy- 
right in  Thackeray's  books.  Smith 
V.  Chatto,  SI  I..  T.  Rep.  N.  S.  775. 
la  Kerr  In],  p  364. 
11.  Harper  v.  Shoppell,  26  Fed. 
S19,  23  Blatchf.  481:  Folsom  v. 
Marsh,  9  F.  Cas.  No.  4.901,  2  Story 
100:  Greene  v.  Bishop,  10  F.  Cas.  No. 
5,763.  1  Cliff.  186;  Lawrence  v.  Dana, 
14  F.  Cas.  No.  8,136,  4  Cliff.  1;  Story 
V.   Holcombe,    23    F.   Cas.    No.   13,497, 

4  McLean    306;    Roworth    v.    Wilkes, 

1  Camph.  97;  Bohn  v.  Bogue,  10  Jur. 
420:  Bell  v>  Whitehead,  3  Jur.  68; 
Smith  V.  Chatto,  31  L-  T.  Rep.  N.  S. 
775:  Mawman  v.  Tegg,  3  Russ.  385, 
>  EhigCh  386,  38  Reprint  380;  Max- 
well V.  Somerton.  22  Wkly.  Rep.  313. 

18.  Pike  V.  Nicholas,  L.  R.  5  Ch. 
2B1;    Walter    v.     Steinkooff,     tl8921 

3  Ch.   489;   Scott  V.  Stanford,  L.   R. 

5  Eq.  718;  Dodsley  v.  Kinnersley, 
Ambl.  403,  27  Reprint  270;  Gary  v. 
Kearsley,  4  Esp.  168;  Smith  v. 
Chatto,  31  L.  T.  Rep.  N.  S.  775; 
Campbell  v.  Scott.  11  Sim.  31.  34 
BngCh  SI.  59  Reprint  784;  WhlttlnK- 
Jiam  v.  Wooler.  2  Swanst.  428,  36 
Reprint  679;  Wyatt  -v.  Barnard.  S 
Ves.  &  B.  77,  SB  Reprint  408;  Wll- 
klns  V.  Aikin.  17  Ves.  Jr.  422.  34 
Reprint  163;  Maxwell  v.  Somerton, 
82  Wkly.  Rep.   313. 

IS.    See   supra   |   2S2. 

14,  Gilmore  v.  Anderson,  38  Fed. 
846;  Reed  v.  HolUday,  19  Fed.  325; 
Folsom  V.  Marsh,  9  F.  Cas.  No.  4,901. 

2  Story  100;  Oreene  v.  Bishop,  10 
F.  Cas.  No.  5,736.  1  Cliff.  186;  X,aw- 
rence  v.  Dana,    16  F.  Cas.   No.  8,136, 

4  Cliff.  1;  Bradbury  v.  Hotten,  L. 
R.  8  Bxch.  1:  Roworth  v.  Wilkes,  1 
Campb.  94;  Bohn  v.  Bogue,  10  Jur. 
420;    Bell    v.    Whitehead,    3    Jur.   68; 


Smith  V.  Chatto,  81  L.  T.  Rep.  N.  S. 
776;  Bramwell  v.  Halcomb,  3  Myl.  & 
C-  737,  14  EngCh  737,  40  Reprint 
1110;  Mawman  v,  Tegg.  2  Russ.  386, 
3  EngCh  385,  38  Reprint  380;  Camp- 
bell v.  Scott,  11  Sim.  SI,  34  EngCh 
31,  69  Reprint  784;  Tonson  v.  Walk- 
er, 3  Swanst.  672,  36  Reprint  1017; 
Kelly  V.  Hooper,  1  Y.  &  Coll.  197, 
20    EngCh    197,    62    Reprint    852. 

[a]  DUferensa  of  objeot^— It  is 
no  Justification  of  a  piracy  that 
plaintiff's  work  was  written  for  a 
presidential  campaign,  while  defend- 
ant's was  written  for  young  people. 
Gilmore    v.    Anderson,    68    Fed.    846. 

15.  TranalAtions  as  original 
worka  mttjeot  to  oopyrlgbt  see  supra 
)   127. 

16.  Stowe  V.  Thomas,  23  F.  Cas. 
No.  13,614.  2  Wall.  Jr.  647  (where 
it  was  held  that  the  publication  of 
a  German  translation  did  not  in- 
fringe Mrs.  Stowe's  copyrie-ht  in 
"Uncle  Tom's  Cabin");  MacMillan  v. 
Kh&n  Bah&dur  Shamsul  Ulama  M. 
Zaka,  [1896]  19  Indian  L.  R.  (Bom- 
bay) 557;  Munshi  Shalk  Abdnrruh- 
man  v.  Mlrz&  Mahomed  Shlrftzi, 
[1890]  14  Indian  L.  R.  (Bombay) 
586. 

17.  Millar  v.  Taylor,  4  Burr. 
2303.  98  Reprint  201;  Prince  Albert 
V.  Strange,  2  De  Q.  &  3m.  662,  64 
Reprint  293;  Murray  v.  Bogue,  1 
Drew.  363,  61  Reprint  48'?;  Wyatt  y. 
Barnard,  3  Ves.  &  B.  77,  85  Re- 
print 408.  In  Burnett  v.  (^etwood. 
2  Meriv.  441  note,  35  Reprint  1008 
note.  Lord  Macclesfield  restrained 
a  man  from  publishing  an  English 
translation  of  a  Latin  work,  but  the 
ground  on  which  he  proceeded  was 
that  it  was  not  for  the  benefit  of 
the  public  that  a  translation  should 
be  published.  But  Lord  Macclee- 
fleld  said:  "A  translation  might  not 
be  the  same  with  the  reprinting  the 
original,  on  account  that  the  trans- 
lator has  bestowed  his  care  and 
pains  upon  it.  and  so  not  within  the 
prohibition  of  the  act." 

18.  St.  8  Anne  c  19;  Act  Febr.  3, 
1831.  (4  U.  S.  St.  at  L.  436). 

U.  Curtis  Copyright  p  291;  Drone 
Copyright  p  445  .et  seq;  McGllllvray 
Copyright  p  116  et  seq;  High  In- 
junctions 1016;  Kerr  Injunctions 
369. 

[a]    Crltlolam  of   Um   orttloa.— "I 


have  read  the  text  books  on  oopr- 
right  cited  to  me  on  this  subject — 
Drone,  p.  446  et  seq.;  Coptnger.  pt. 
108;  and  Serutton,  p.  128.  They, 
more  especially  the  ftrst.  have  not 
really  dealt  with  the  subject  on  the 
construction  of  the  statute,  but  on 
a  priori  grounds  have  argued  what 
the  law  ought  to  have  been  rather 
than  considered  what  it  was."  Mac- 
Millan V.  Kh&n  Bah&dur  Shamsol 
Ulama  M.  Zaka,  [1896]  19  Indian  L. 
R.    (Bombay)    567. 

SO.     See  supra  {  283. 

81.  MacMillan  v.  KhAn  Bah&dur 
Shamsul  Ulama  M.  Zaka.  J18961  19 
Indian  L.  R.  (Bomt>ay)  667;  Munshi 
Shalk  Abdurruhm&n  v.  MirzA  Ma- 
homed Shirftsl,  [1890]  14  Indian  L. 
R.  (Bombay)  586.  See  cases  supra 
notes  18.  17. 

"The  only  real  answer  which  the 
translator  has  is  that  he  has  ex- 
pended a  great  deal  of  skilled  labour 
In  putting  the  author's  book  into 
another  form.  This  might  have  been 
a  defense  fifty  years  ago,  but  I  da 
not  think  it  is  a  good  defense  now. 
.  ,  .  I  think  that  these  English  dicta 
are  practically  useless  as  authori- 
ties, since  it  cannot  now  be  main- 
tained that  the  translator  will  be 
permitted  to  take  the  work  of  an 
original  author  merely  because  he 
"bestows  his  pains  upon  it.' "  Mac- 
Qllllvray   Copyright    p    117. 

"Upon  principle,  I  can  ba.ve  no 
doubt  that  this  cannot  be  done." 
Curtis  Copyright  p   291. 

"This  certainly  seems  a  remark- 
able application  of  the  doctrine  that 
a  literary  theft  is  no  theft  if  lalmnr 
is  expended  upon  the  stolen  article.' 
Robertson  Copyright  p  120. 

88.    See  supra  t  127. 

33.  Curtis  Copyright  p  291.  See 
supra  i  283  for  the  principle  Involved. 

ai.  Act  July  8.  1870  (16  St.  at  U 
198  c  230  i  86):  Rev.  St.  I  4952; 
Atlas  Mfg.  Cto.  v.  Street.  204  Fed. 
898,    122    CCA    568,    47    LRANS    1002. 

as.  Act  March  3,  1891  (2C  St.  at 
L.  1106  c  666  i  1):  Atlas  Mfg.  Co. 
V.  Street,  204  Fed.  t98,  122  CCA  5(8. 
47    LRANS    1002. 

S&  Act  March  4,  1909  (35  V.  3. 
St.  at  L.  1076  c  320  i  1). 

87.     St.    1    4    2    Geo.    V 


(2^(a^ 


C    4C    i    1 
iiev.  St.    (1906)  o  70  f   4. 


For  IMw  oaass,  davslopmaats  and  ebaagiM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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guage  of  the-  copyrighted  original  is  an  infringe- 
ment of  the  copyright  on  the  ordinal,"  because 
that  is  a  ease  of  indirect  copying. 

Independent  translatitnw.  Where  the  original 
work  is  not  protected  by  copyright,  any  other  than 
the  first  translator  has  an  equal  right  to  translate 
the  original  work  and  to  publish  his  translation, 
provided  he  does  not  make  an  unfair  use  of  the 
translation  already  published  and  copyrighted." 

[(  3021  f.  Dramatiiatioii;  Ferformanee;  Bead- 
ings."  Dramatization  as  an  infringement  of  a 
literary  copyright  follows  closely  the  analogy  of 
translations.*'  Under  the  earlier  forms  of  the 
statute,  substantially  only  the  right  to  multiply  and 


as.  Murray  v.  Botrue,  1  Drew. 
SS3.  61  Reprint  487;  MacHlUan  v. 
Kh&n  Bah&dur  Shamsul  Ulama  M. 
Zaka.  [1896]  19  Indian  L..  R.  (Bom- 
bay)   667. 

30.  MacMlllan  v.  Kh&n  Bah&dur 
Shamsul  Ulama  M<  Zaka,  11896}  19 
Indian  L.  R.  (Bombay)  667.  See 
also    supra    {    286. 

[a]  BeasoB  for  nila< — "In  Murray 
V.  Bogue,  1  Drew.  363,  61  Reprint 
487,  Vice-Chancellor  Kindersley  as- 
sumed that.  If  an  BnKliah  work 
protected  by  copyrlKht  had  been 
translated  Into  Qerman  and  such 
German  work  had  been  retranslated 
Into  EnBllBh,  the  latter  translation 
would  be  an  Infringement  of  the 
original  work.  That  Is  manifestly  so, 
for  It  would  still  be  a  copy  of  It 
though  made  through  the  medium  of 
a  German  translation."  MacMlllan  v. 
Kh&n  Bah&dur  Shamsul  Ulama  M. 
Zaka.  [1896]  19  Indian  L.  R.  (Bom- 
bay) 657. 

31.  Stevenson  t.  Fox,  226  Fed. 
990;  Emerson  v.  Davles,  8  F.  Cas. 
No.  4,436,  3  Story  76ft;  Shook  v. 
Rankin,  21  F.  Cas.  No.  12.804,  6  Bias. 
477;  Wyatt  v.  Barnard,  3  Ves.  &  B. 
77,  36  Reprint  408.  See  also  supra 
IS  94,  278. 

[a]  .  Sole  applied  to  adaptotioiis  of 
forslirn  dtanfii  A  translator  and 
moving  picture  producer  may  trans- 
late and  use  a  French  play  with  any 
modlflcations  of  their  own  of  the 
original,  but  may  not  use  in  their 
adaptation  copynghted  variations  of 
and  additions  to  the  original  by  a 
prior  translator.  Stevenson  v.  Foz, 
226  Fed.  990. 

33.  SrsBUttla  w«*ks  mad  vurtaraL- 
law  rl«1itB  see   infra  t|   SIS,   318. 

33.     See   supra   I    301. 

3^    See  supra  S|  1.  71,  264. 

36.  Toole  V.  Young,  I>.  R.  9  Q.  B. 
623;  Warne  v.  Seebohm,  39  Ch.  T>. 
73;  Murray  v.  Ellllson,  6  B.  &  Aid. 
667.  7  Edt  368,  106  Reprint  1331; 
Reade  v.  Conquest,  11  C.  B.  N.  S. 
479,  103  ECl.  479,  142  Reprint  883. 
9  C.  B.  N.  S.  756,  99  ECL,  765.  142 
Reprint  297;  Tlnsley  v.  Lacy,  1  Hem. 
&  M.  747,  71  Reprint  327;  Reade 
V.    Lacy,    1   Johns.  &   H.    624.    70   Re- 

Erint  868;  Schleslnger  v.  Bedford,  63 
,.  T.  Rep.  N.  S.  762;  Coleman  v. 
Wathen,  6  T.  R.  246,  101  Reprint 
137.  See  also  Russell  v.  Smith,  12 
Q.  B.  217,  64  ECL  217,  116  Reprint 
849:  Prince  Albert  v.  Strange,  2  De 
O.  &  8m.  662,  64  Reprint  293  (dicta). 
"The  intent  of  the  Copyright  Act, 
no  doubt,  is  to  secure  to  authors 
the  full  and  complete  benefit  of 
their  labours.  They  are  to  have  the 
sole  right  of  multiplying  copies  of 
their  works.  The  legislature  has 
not  thought  it  right  to  prevent  any 
work  being  dramatised,  and  has  not 
made  any  enactment  upon  the  sub- 
ject, yet  It  has  been  thought  a 
grievance  by  many  authors  that  their 
works,  the  benefit  of  which  they 
thought  they  had  secured,  might  be 
taken,  and  the  very  language  might 
be  used  (by  what  is  called  dramatis- 
ing) upon  the  stage,  without  any 
possibility  of  the  authors  Interfering 
to  prevent  that  use  being  made  of 
what  In  another  shape  was  secured 
to  them  as  their  property.  It  has 
been   held,    that   tbe   right   and   a^ 


curlty  In  the  property  is  only  that 
which  is  defined  by  statute,  and  that, 
therefore,  any  person  might.  If  he 
pleased,  read  to  any  audience,  how- 
ever large,  the  whole  of  any  work 
If  it.  wtm  thought  desirable,  and  he 
would  not  fail  within  the  provisions 
of  the  Copyright  Act,  which  pro- 
hibits the  multiplying  of  copies,  SAd, 
therefore,  no  doubt,  It  would  be  com- 
petent for  any  person  to  take  the 
course  which  some  authors  have 
taken  with  their  own  works,  namely, 
to  read  or  recite  scenes  from  them 
to  an  audience,  and  no  Court  would 
interfere.  In  the  same  way  a  work 
might  be  dramatized,  and  certain 
portions  of  the  work  might  be  read, 
and  portions  might  be  Interwoven 
into  a  drama,  and  again  the  author 
could  not  complain.  I  suppose.  If 
this  lady  wished  to  protect  herself 
In  the  matter,  as  the  law  now  stands, 
all  she  would  have  to  do  would  be 
to  take  a  pair  of  scissors  and  cut 
out  certain  scenes  and  publish  a 
little  drama  of  ^er  own,  because.  If 
she  first  published  a  work  like  this 
in  tbe  shape  of  a  drama,  she  would 
oome  within  the  protection  of  the 
Dramatic  Authors'  Copyright  Act." 
Tlnsley  v.  Lacy,  32  L.  J.  Ch.  N.  S. 
636.  537. 

36.  Warne  v.  Seebohm,  39  C%.  D. 
73;  Coleman  v.  Wathen,  6  T.  R.  246, 
101  Reprint  137. 

37.  Atlas  Mfg.  Co.  V,  Street.  204 
Fed.  398,  122  CCA  568.  47  LRANS 
1002:  Keene  v.  Whe»tley,  14  F.  Cas. 
No.  7.644;  Palmer  v.  De  Witt,  47  N.  T. 
632,  7  AmR  480;  Toole  v.  Young,  L. 
R.  9  Q.  B.  623:  Warne  v.  Seebohm, 
39  Ch.  D.  73;  Cnappell  v.  Boosey,  21 
Ch.  D.  232:  Murray  v.  Elllston,  6  B. 
&  Aid.  657,  7  ECL  368,  106  Reprint 
1331;  Reade  v.  Conquest,  9  C.  B.  N. 
S.  765,  99  ECL  755,  142  Reprint  297, 
11  C.  B.  N.  S.  479.  103  ECL  479,  142 
Reprint  883  [dist  Warne  v.  Seebohm, 
39  Ch.  D.  73] ;  Schleslnger  v.  Bedford, 
63  L.  T.  Rep.  N.  S.  762;  Coleman  v. 
Wathen,  6  T.  R.  245,  101  Reprint  137. 

"Originally  there  was  no  legal  con- 
nection between  the ,  written  novel 
and  a  dramatization  based  upon  Its 
characters  and  Incidents.  The  con- 
nection was  made  by  statute  in 
derogation  of  the  common  law." 
Atlas  Mfg.  Co.  V.  Street;  204  Fed. 
898,  406.  122  C!CA  668,  47  LRANS 
1002. 

38.  Warne  v.  Seebohm;  39  Ch.  D. 
73  (acting  copy);  Tlnsley  v.  Lacy,  1 
Hem.  &  M.  747.  71  Reprint  327  (act- 
ing copy)'  Reade  v.  Lacy,  1  Johns. 
&  H.  624,  70  Reprint  868. 

"I  do  not  proceed  at  all  upon  the 

f round  of  Its  being  unlawful  for  the 
efendant  to  take  incidents — what  I 
proceed  upon  is  this:  that  he  has 
bodily  taken  the  words.  In  the  case 
of  Mawman  v.  Tegg,  2  Russ.  386,  3 
BngCh  386,  38  Reprint  880,  Lord 
Eldon,  remarked  that  a  person  who 
copies  part  of  a  work,  however  small, 
with  an  'animus  furandi,'  takes  the 
work  of  another;  and  the  defendant, 
in  concocting  his  play  in  this  man- 
ner, cannot  pretend  to  deny  that  he 
does  It  with  such  an  Intent.  It  is 
well  enough  for  the  defendiant  to  say 
that  he  had  no  Intention  to  sell,  but 
only  wanted  to  dramatise.  Why  did 
lie  not  do  it  as  Shakspeare  did,  and 


publish  copies  was  secured,^  and  this  right  is  not 
infringed  by  the  dramatization  and  performance 
on  the  stage  of  the  copyrighted  work,^  because  such 
a  performance  is  neither  a  copy  nor  a  publication 
within  the  meaning  of  the  statute.^  Consequently^ 
if  a  copyright  is  secured  on  a  published  dramatic 
composition  under  a  statute  of  this  kind,  the  woriL 
while  protected  against  the  multiplication  of 
copies,  will  not  be  infringed  by  a  stage  representa- 
tion." But  the  unauthorized  publication  teztually 
of  a  dramatized  version  is  an  infringement,'*  bet- 
cause  that  amonnts  to  the  publication  of  a  copy  or 
paraphrase  of  the  copyrighted  work.^  In  the 
United  States,  while  performing  rights  in  dramatic 

clothe  the  tale  in  his  own  language, 
instead  of  taking  the  author's  words, 
and  suggesting  that  they  were  his 
own?  I  can  only  say  that  in  doing 
so  he  is  using  another  person's  prop- 
erty, and  I  shall  grant  an  injunction 
to  restrain  him  from  so  doing." 
Tlnsley  v.  Lacy,  32  L.  J.  Ch.  536,  B40. 
[a]  Bnle  appUed^-"What  has 
been  done  is  this:  an  attractive  and 
Interesting  work  of  fiction  (as  is 
proved  by  its  going  through  eight  or 
nine  editions),  has  been  published) 
and  Mr.  Suter  has  thought  it  worth 
while  to  extract  a  large  portion  of  it, 
in  the  very  language  in  which  tbe 
events  are  narrated.  He  does  not 
take  the  work  and  read  it  through  in 
the  manner  I  have  described;  but, 
professing  to  make  a  work  of  his 
own,  he  has  taken  one  quarter  at 
least  of  his  matter  bodily  out  of  the 
plaintilTs  publication.  'That,  forth* 
purpose  01  narration,  for  the  purpose 
of  dramatising,  or  anything  else,  ex- 
cept printing,  he  is  at  liberty  to  do: 
but  if  he  chooses  to  put  .nto  print 
that  one  quarter,  which  is  bodily 
taken  out  of  some  publication  which 


is  protected  by  copyright,  he  cannot 
escape  from  the  consequences  of  so 
doing.  He  reprints  in  a  book  whlc^ 
he  calls  his  own  (I  have  the  bqoK 
alone  to  deal  with,  I  have  pothlng  to 
do  with  the  drama), — he  reprints  in 
that  book  to  the  extent  of  on« 
quarter  of  the  worlc,  the  mos^ 
stirring  passages,  what  Lord  Catten- 
ham  describes  as  'the  vital  parts,' 
of  this  no\el  in  the  Identical  lan- 
guage in  which  the  original  author 
composed  it.  No  doubt  that  is  an 
Infringement  of  the  Copyright  Act** 
Tinsley  v.  Lacy.  32  L.  J.  Ch.  636,  SS7. 
fb]  IMstxltaMoa  of  ooplaa  anumff 
aadlSBOS^— "It  is  true  that  an  author 
might  find  that  the  whole  .of  lUs 
publication,  if  it  happened  to  be  a 
small  one — a  poem  or  the  like,  might 
be  read  or  acted  In  half-a-dosen 
rooms  In  London  without  the  possU 
billty  of  his  interference;  but  It  can* 
not  be  said,  that  because  persons  had 
read  it,  they  could  dispose  of  copies 
of  the  author's  work  ati  the  doors.  If 
that  la  done,  the  person  so  distribute 
Ing  it  at  the  doors  falls  within  ths 
scope  of  the  Copyright  Act. .  It  would 
be  no  answer  for  htin  to  say,  I  Intro- 
duced It  to  a  large  audience  by  r«BMlr 
ing  the  poem;  I  gave  it  with  con- 
siderable effect  and  declamation,  and 
many  persons,  as  probably  would  be 
the  case,  were  desirous  of  having  ths 
words  put  into  their  hands,  as  an 
opera-book  Is  put  into  the  hands  of 
persons  who  frequent  the  Opera:  ha 
would  not  be  allowed  to  print  that 
which,  under  the  Copyright  Act,  the 
author  acquired  the  sole  and  exclu- 
sive right  of  printing."  Tinsley  v. 
Lacy,  32  L.  J.  Ch.  6SS,  687. 

[c]  V/iwwrUlsa  «r  maan  script 
ooplsa-  of  the  dramatisation  for  use 
in  production  'of  the  drama  will 
constitute  an  infringement  of  the 
original  work.  Warne  v.  Seeliohm,  S> 
Ch.  D.  73. 

[d]  A.  omr  of  tha  draiaa  Blade  Iqr 
eaMaf  aaA  pastlac  coptss   of  tha, 
hook   lawfully    procured    would    notj  (> 
infringa  such  a  copyright.    Warne  vJ^ 
Seebohm,  39  Ch.  D.  73. 

3».    See  supra  H  S7«,  tT». 
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eompositiona  were  drat  secured  to  the  oop3rright 
owner  by  the  act  of  1856,*°  the  exclusive  right  to 
dramatize  nondramatie  works  was  not  provided  for 
until  the  act  of  1870  which  provided  that  authors 
may  reserve  the  right  to  dramatize  their  own 
works."  By  the  amendatory  act  of  1891  authors 
and  their  assigns  were  given  the  exclusive  right  to 
dramatize  any  of  their  works  for  which  copyright 
fihall  have  been  obtained  under  the  laws  of  the 
United  States,  irrespective  of  any  reservation  of 
that  right  as  required  under  the  prior  statute."    The 

40.  See  supra  I 

41.  ■        -^     - 
t  L.. 

I  4»52. 


provision  continued  in  this  fonn  nntil  the  revision 
of  the  law  by  the  act  of  1009  which  provides  that 
the  proprietor  of  a  copyrighted  work  ^all  have  the 
exclusive  right  "to  dramatize  it  if  it  be  a  non- 
dramatic  work."**  The  test  of  infringement  by  a 
dramatization  is  the  same  as  in  the  case  of  in- 
fringement of  a  dramatic  work.**  The  exclusive 
right  to  dramatize  includes  the  public  exhibition  of 
moving  pictures  depicting  the  incidents  of  a  copy- 
righted work,  and  the  unauthorized  exhibition  of 
such  pictures  is  an  infringement.*'    A  pantomime  ia 


„      -  ,      .  107. 
Act  July  8.  1«70    . 
at  L..  1»8  c  ZSO  I  86);  U. 


(16  U.  S.  St. 
"   8.  Rev.  St. 


^^  Act  March  S,  1891  (26  U.  S. 
SL  at  Lk  1106  c  566  I  1),  as  amended 
by  Act  March  8,  190S  (83  U.  S.  St.  at 
U  1000);  Atlas  Mfe.  Co.  v.  Street, 
104  Fed.  398,  122  CCA  E68,  47  LRANS 
1002;  Dam  t.  Kirk  L&  Shells  Co.,  175 
Fed.  902,  99  CCA  392,  41  LRANS 
1002,  20  AnnCaa  1173  [all  166  Fed. 
689];  Glaser  v.  St.  Elmo  Co.,  175  Fed. 
276;  Ford  v.  Charles  B.  Blaney 
Amusement  Co.,  148  Fed.  642. 

'XMginal  section  4952,  R.  S.  U.  S., 

Srovlded  that  'authors  may  reserve 
lie  right  to  dramatize  or  to  trans- 
late their  own  works.'  Vnieea  this 
reservation  -was  made,  the  public  was 
free  to  make  such  use  of  them.  By 
•ot  of  March  8,  1891.  c.  565,  26  Stat. 
1107  (U.  S.  Comp.  St.  1901,  p.  8406), 
It  was  provided  that  'authors  or/ their 
aBSlgns  shall  have  excluslva  right  to 
dramatize  and  translate  any  of  their 
works  foi'  which  copyright  shall  have 
been  obtained  under  the  law;9  of  the 
United  States.'  "  Atlas  Mfg.  Co.  y. 
Street.  204  Fed.  398,  403,  122  CCA 
668.  47  LRANS  1002. 

[a]  Baaarvatloa  of  Araaurtle  riclit 
OB  aal*  of  oopTrlgbt. — "The  other 
kerlous  question  raised  by  this  de- 
murrer 18  whether  the  right  of 
dramatizing  a  novel  can  be  reserved 
by  Its  author  when  the  80)e  right  to 
print  it  has  been  sold  to  a  publisher 
who,  as  proprietor,  has  taken  out  the 
copyright  The  language  of  section 
4952  of  the  United  States  Revised 
fiUtutes  [U.  S.  Comp.  St.  1901,  p. 
S406],  as  amended,  is:  'Authors  or 
their  assigns  shall  have  exclusive 
right  to  dramatize  or  translate  any  of 
thejr  works,  for  which  copyright  snail 
have  been  obtained  under  the  laws  of 
ae  United  States.'  I  think,  under 
(his  provision.  It  is  not  necesniry 
that  the  author  himself  should  have 
taken  out  the  copyright  of  a  book, 
in  order  to  preserve  the  right  of 
dramatizing  It,  but  that  the  author 
«an  sell  the  copyright  of  the  book  to 
a  person  who,  as  proprietor,  can  take 
out  the  copyright,  while  the  author, 
at  the  same  tune,  retains  the  right 
of  dramatization.  If  a  copyright  of 
a  book  has  been  obtained  by  any- 
body entitled  by  the  law  to  obtain  It, 
I  think  that  the  author  of  the  book 
or  his  assigns,  a  term  which,  as  used 
In  section  4962,  means,  in  my  opinion, 
an  assignee  of  the  right  of  drama- 
tization., has  the  exclusive  right  to 
dramatise  the  work,  if  he  reserved 
the  right  to  dramatize  upon  the  sale 
of  the  book,  which  is  alleged  in  the 
complaint  In  this  case.  'The  object 
of  the  statute  seems  to  have  been  to 

Srovlde  that  the  author's  right  of 
ramatization  of  a  book  shall  not  be 
protected  unless  the  book  be  copy- 
righted; but  I  do  not  see  anything  in 
the  statute  which  requires  that  the 
author  should  take  out  the  copyright 
of  the  book.  The  act  does  not  say 
that  authors  or  their  assigns  shall 
have  the  exclusive  right  to  drama- 
tize a  book  for  which  they  have  ob- 
tained a  copyright.  It  says  that  they 
■hall  have  such  exclusive  right  If 
copyright  'shall  have  been  obtained.' 
"nie  copyright  of  a  book  and  the 
right  of  dramatization  are  inherently 
and  essentially  dlfterent.  They  are. 
In  most  cases,  exercised  or  purchased 


by  different  persons,  and  I  can  see  no 
reason  why  the  copyright  of  a  book, 
which  by  the  statute,  is  a  pre- 
requisite to  the  maintenance  of  the 
exclusive  right  of  Its  dramatization, 
should  necessarily  be  obtained  by  the 
person  who  holds  the  right  of  drama- 
tization. If  it  is  obtained  by  any- 
body entitled  to  it,  in  my  opinion  the 
requirement  of  the  statute  is  com- 
plied with."  Ford  v.  Charles  E. 
Blaney  Amusement  Co.,  148  Fed.  642, 
644.     But  see  supra  I  161. 

43.  Act  March  4,  1909  (85  U.  S. 
St.  at  L..  1076  c  820  i  1);  Photo- 
Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corp.,  220  Fed.  448,  137 
CCA  42. 

44,  See  infra  i  318. 

[a]  Infringing  dramatliatlonz. — 
(1)  ''The  Circuit  Court  has  carefully 
compared  the  story  with  the  play, 
and  we  agree  with  its  conclusion  that 
the  play  is  a  dramatization  of  the 
story.  The  playwright  expanded  the 
plot.  He  ma.de  a  successful  drama. 
The  story  was  but  a  framework.  But 
the  theme  of  the  story  Is  the  theme 
of  the  play,  viz.,  the  change  produced 
in  the  character  of  the  husband  by 
becoming  a  father.  It  is,  of  course, 
true  that  the  play  has  more  char- 
acters than  the  story  and  many  addi- 
tional incidents.  It  is  likewise  true 
that  none  of  the  language  of  the 
story  is  used  in  the  play,  and  that 
the  characters  have  different  names. 
But  the  right  given  to  an  author  to 
dramatize  his  work  Includes  the  right 
to  adapt  it  for  representation  upon  the 
stage  which  must  necessarily  involve 
changes,  additions,  and  omissions.  It 
Is  impossible  to  make  a  play  out  of  a 
story — to  represent  a  narrative  by 
dialogue  and  action — without  making 
changes,  and  a  playwright  who  ap- 
propriates the  theme  of  anothers 
story  cannot,  in  our  opinion,  escape 
the  charge  of  infringement  by  adding 
to  or  slightly  varying  his  Incidents. 
,  .  .  The  statute  giving  authors  of 
copyrighted  works  the  exclusive 
right  to  dramatize  them  must  receive 
a  reasonably  liberal  application,  or  it 
will  be  wholly  ineffective.  As  we 
have  just  pointed  out,  the  adaptation 
of  a  story  to  the  stage  must  necessi- 
tate changes  and  additions.  Few 
short  stories  could  be  transformed 
into  dramatic  compositions  without 
the  addition  of  many  new  Incidents. 
Unless  the  copyright  statute  is  broad 
enough  to  cover  any  adaptation 
which  contains  this  plot  or  theme  of 
the  story.  It  is  wholly  ineffective.  If 
Armstrong  by  what  he  did,  did  not 
Infringe  tne  dramatic  rights  of  this 
story,  it  Is  difficult  to  see  what  he 
could  have  done  which  would  have 
infringed  them."  Dam  v.  Kirk  La 
Shelle  Co.,  175  Fed.  902,  907,  99  CCA 
392.  41  LRANS  1002,  20  AnnCas  1173 
faff  166  ^ed.  589].  (2)  "If  it  was 
found  that  a  series  of  incidents  In 
combination  had  been  taken  from  the 
plaintiff's  book  his  Lordship  thought 
she  might  obtain  an  Injunction,  even 
though  not  one  sentence  used  In  the 
sketch  was  similar  to  one  used  in 
the  book.  The  result  of  the  new  Act 
was  to  give  protection  not  merely 
to  the  form  of  the  words  in  a  novel 
but  to  the  situations  contained  in  it. 
His  Lordship  said  he  did  not,  how- 
ever, accept  the  view  that  all  the 
situations  taken  were  stock  situa- 
tions.  He  thought  that  some  of  them 


were  very  original  indeed,  but  it 
was  not  necessary  to  go  into  that 
The  mere  fact  that  in  a  sketch  of 
fix  scenes  there  were  Ave  scenes 
which  were  also  in  the  plalntltTs 
book  and  were  not  found  in  any  other 
book  was  quite  enough  to  justify  a 
decision  that  the  ease  came  within 
section  1  of  the  act"  C!orelll  t. 
Gray,  80  T.  L.  R.  116,  117.  (3)  "It 
is  said  that  this  is  a  play,  and  not 
a  novel,  and  therefore  the  story 
being  repeated  verbatim  out  of  the 
novel  is  not  to  be  dealt  with  as  if  it 
were  any  other  case  of  copying.  It 
is  one  thing  to  dramatise  these 
novels  and  act  them  on  the  stagei, 
but  here  even  when  stage-directions 
are  given,  it  is  curious  enough  that 
they  are  in  the  words  of  the  novel: 
that  which  is  narrative  in  the  novel 
becomes  stage-directions  in  the 
drama,  and  with  the  stage-directions 
the  whole  passage  becomes  IdenticaL 
The  defendant  has  given  all  the  most 
stirring  incidents  which  he  has 
picked  out  in  the  identical  words  of 
the  noveL"  Tinsley  v.  Lacy,  82  L.  J. 
Ch.  586,  688. 

46.  Kalem  Co.  v.  Harper,  222  U.  S. 
66,  32  set  20,  56  L.  ed.  92.  AnnCas 
1913A  1285  [aff  169  Fed.  61.  94  CCA 
429];  Bobbs-MerriU  Co.  v.  Bqultable 
Motion  Pictures  Con..  282  Fed.  791; 
Harper  v.  Klaw,  232  Fed.  609;  Steven- 
son v.  Fox.  226  Fed.  990;  Photo- 
Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corp..  820  Fed.  448.  137 
CCA  42;  Atlas  Mfg.  Co.  v.  Street. 
204  Fed.  398,  122  CCA  668.  47  LRANS 
1002;  Harper  v.  Kalem  Co..  169  Fed. 
61.  94  CCA  429  [aff  222  U.  8.  65.  31 
set  20,  56  L.  ed.  92,  AnnCaslSlSA 
1286];  Glyn  v.  Western  Feature 
Film  Co.,  [1916]  W.  N.  pt  II  5.  See 
also  Act  March  4,  1909  (85  U.  S.  St. 
at  L.  1075  c  320  I  25  (b)),  as  amended 
by  Act  Aug.  24,  1912  (37  U.  S.  St.  at 
L.  488  c  356)  (where,  in  providing 
remedies  for  infringement,  the  stat- 
ute speaks  of  "the  infringement  of 
an  undramatised  or  nondnunatlc 
work  by  means  of  motion  pictures," 
etc.). 

"Moving  pictures  and  drama- 
tizations are  cognate  forms  of  pro- 
duction. When  copyright  waa  ex- 
tended to  the  latter,  it  necessarily  in- 
cluded the  former;  but  In  the  aD- 
aence  of  copyright  no  such  relation 
exists  between  aither  of  these  forms 
and  the  written  book."  Atlas  Mfg. 
Co.  V.  Street,  204  Fed.  398,  406,  122 
CCA  568,  47  LRANS  1002. 

"The  'movie'  rights  to  Ben  Hur 
undoubtedly  existed  in  1899,  but  in 
nubibus,  or  (what  Is  frequently  the 
same  thing)  in  contemplation  of  law 
only.  As  matter  of  fact  they  are  an 
accretion  or  unearned  increment  con- 
ferred of  late  years  upon  the  copy- 
right owners  by  the  ingenuity  of 
many  Inventors  and  mechaalclana." 
Harper  v.  Klaw,  282  Fed.  COS,  C18. 

"How  it  would  be  if  the  illusion  of 
motion  were  produced  from  paintings 
Instead  of  from  photographa  of  the 
real  thing  majr  be  left  open  until  the 
question  shall  arise."  Kalem  Co.  v. 
Harper,  222  U.  S.  66,  62,  82  SCt  20. 
66  L.  ed.  92,  AnnCaalOlSA  1285. 

[a]  IMatlastIm  Wtw 
phiotograph  and  jaarbtg 
"It  Is  said  that  pictures  of  scenes  in 
a  novel  may  be  made  and  exhibited 
without  infringing  the  copyriRht 
and   that    they   may   be   copyrighted 
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an  infringing  dramatization.^  The  copyright  in  a 
series  of  newspaper  cartoons  may  be  infringed  by 
a  dramatization  based  thereon.*'  Basing  a  drama  on 
a  mere  statement  of  facts,  as  a  newspaper  report, 
is  not  an  infringement,^  because  facts  are  public 
property,  and  the-  copyright  in  such  cases  covers 
merely  the  form  of  statement.'*^  In  England  the 
statute  now  provides  that  "copyright"  shall  in- 
clude the  sole  right  "in  the  case  of  a  novel  or  other 
non-dramatie  work,  or  of  an  artistic  work,  to  con- 
vert it  into  a  dramatic  work,  by  way  of  perform- 
ance in  public  or  otherwise.""  Prior  to  this  act 
the  right  to  prevent  public  performance  of  a  work 
■was  limited  to  dramatic  and  musical  compositions." 
Beading  or  recitation  in  jrablic  from  copyrighted 
works  is  not  an  infringement,  under  the  United 
States  statute,*"  unless  the  work  is  a  lecture,  sermon, 
address,  or  a  similar  production,"  or  a  drama  of 
which  the  reading  or  recitation  may  be  deemed  a 
performance."  Under  the  English  statute  it  is 
expressly  provided  that  "the  reading  or  recitation 
in  public  by  one  person  of  any  reasonable  extract 

themselves.  Indeed  It  was  conceded 
by  the  circuit  court  of  appeals  that 
these  films  could. be  copyrighted  and, 
we  may  aasame,  could  be  exhibited 
as  photographs.  Whether  this  con- 
cession Is  correct  or  not,  In  view  of 
the  fact  that  they  are  photographs 
of  an  unlawful  dramatization  of  the 
novel,  we  need  not  decide.  We  will 
assume  that  It  is.  But  it  does  not 
follow  that  the  use  of  them  In 
motion  does  not  Infringe  the  author's 
rights.  The  most  Innocent  objects, 
such  as  the  mirror  in  the  other  case 
that  we  have  supposed,  may  be  used 
for  unlawful  purposes.  And  if,  as 
we  have  tried  to  show,  moving 
pictures  may  be  used  for  dramatiz- 
ing a  novel,  when  the  photographs 
are  used  In  that  way  they  are  used 
to  infringe  a  right  which  the  statute 
reserves."  Kalem  Co.  v.  Harper,  222 
U.  S.  55.  62,  32  SCt  20,  56  L.  ed.  92, 
AnnCaslSlSA  1285  [aff  169  Fed. -61, 
94  CCA  429].  To  same  effect  Karno 
V.  Paths  Freres.  99  L.  T.  Rep.  N.  S. 
114  raff  100  L.  T.  Rep.  N.  S.  IjOI. 

[b]  A  motion  plotar*  fllm  irar- 
l*s«ai)ig  a  noTsl  is  not  an  infringe- 
ment. Qlyn  V.  Western  Feature  Film 
Co.,  ri918]  W.  N.  pt  II  6. 

46.  Kalem  Co.  v.  Harper,  222  U.  S. 
55,  32  SCt  20,  66  L.  ed.  98.  AnnCas 
1913A  1285 

47.  Hill  v.  Whalen.  220  Fed.  85«; 
Empire  City  Amusement  Co.  v.  Wil- 
ton, 134  Fed.  132  (a  comedy  based  on 
cartoons  of  "Alphonse  and  Gaston"). 
See  Outcault  v.  Lamar,  136  App.  Dlv. 
110,  119  NTS  930  (which,  however, 
was  a  case  of  unfair  competition  in 
the  use   of  a  name,   and   not  an  In- 


from  any  published  works"  shall  not  constitute 
an  infringement  ;°^  a  reading  or  recitation  in  public 
not  in  conformity  to  these  limitations  is  probably 
an  infringement. °^  Under  the  former  statute  such 
reading  or  recitation  was  not  an  infringement." 

[$  303]  g.  Illustrations  or  OTitB.<"  Since  the 
copyright  of  a  book  protects  all  the  copyrightable 
component  parts  of  such  book,"'  a  book  may  be 
infringed  by  copying  its  illustrations,  cuts,  ete^ 
without  copying  its  letterpress."'  But  in  such  ease^ 
it  is  the  book  copyright,  if  any,  that  has  been  ixt- 
fringed,  and  the  sufficiency  of  the  copying,  as  to 
quantity,  quality,  etc.,  to  constitute  infringement, 
and  the  penalties  or  remedies  to  be  applied  are 
those  applicable  to  books — not  those  applicable  to 
cuts,  prints,  etc.,  copyrighted  as  snch."^ 

[i  304]  h.  Abiidi^ients— (1)  General  Bnls. 
The  courts  have  declared  in  some  early  cases  that 
a  fair  and  bona  fide  abridgment  of  a  copyrighted 
work  does  not  constitute  an  infringement  of  the 
copyright.*^     This  doctrine  has  been  criticized  b^ 


frlngement  of  copyright). 

[a]  Bale  applied. — The  copyright 
of  the  cartoons  of  Imaginary  char- 
acters named  "Mutt  and  Jeff,"  the 
dramatic,  rights  to  which  were 
licensed  to  complainant,  Is  Infringed 
by  a  dramatic  performance  in  which 
there  are  two  characters  tiamed 
"Nutt  and  Giff,"  who  were  costumed 
to  represent  the  cartoon  characters, 
who  gave  many  direct  quotations 
from  the  cartoons,  and  who  were 
Intended  to  be  understood,  and  who 
were  understood,  to  be  the  same 
characters.  Hill  v.  Whalen,  220  Fed. 
359. 

48.  Davies  v.  Bowes.  209  Fed.  63 
[affl  219  Fed.   178,   134  CCA  552]. 

[a]  notlOB  prlatsd  •■  aaws.^— 
Where  complainant,  a  newspaper  re- 
porter, wrote  and  had  printed  in  a 
copyrighted  newspaper  an  alleged  re- 
port of  an  Incident  as  news  which 
was  in  fact  pure  fiction.  It  was  not 
covered  by  the  copyright  of  the 
newspaper  so  as  to  entitle  complain- 
ant, after  having  obtained  an  assign- 
ment of  the  publisher's  rights  under 
the  copyright,  to  restrain  the  sub- 
sequent use  of  the  purported  facts 


stated  therein  as  part  of  the  basis  of 
a  dramatisation.  Davies  v.  Bowes, 
209  Fed.  53  [aff  219  Fed.  178,  134 
CCA  6521. 

4S.     See  supra  i  267. 

to.  Copyright  Act,  1911  (1  &  2 
Geo.  V  c  46  J  1  (2)  (c)):  CorelU  v. 
Gray,  30  T.  L.  R.  liefdlsm  app  29 
T.  Li.  R.  570];  Glyn  v.  Western  Feat- 
ure Film  Co.,  [1916]  W.  N.  pt  II  6. 

[a]  AppUoaaoa  of  now  law>- 
"The  Master  of  the  Rolls  In  his  Judg- 
ment said  -  that  there  had  been  a 
great  change  made  In  the  law  by  the 
Act  of  1911.  Under  the  old  law  a 
person  who  desired  to  dramatise  a 
novel  could  do  so  with  impunity,  ex- 
cept so  far  as  It  could  be  shown  that 
he  had  to  a  material  extent  taken  the 
actual  words  of  the  copyrighted  work. 
Subject  to  that  limitation  be  had  a 
free  hand,  and  could  use  any  com- 
bination of  incidents  with  Impunity. 
Section  1  of  the  Copyright  Act,  1911, 
provided  for  the  copyrighting  of 
literary  works,  and  subsection  2  pro- 
vided that  'For  the  purposes  of  this 
Act,  "copyright"  means  the  sole  right 
to  produce  or  reproduce  the  work  or 
any  substantial  part  thereof  In  any 
material  form  whatsoever,  to  per- 
form .  .  .  the  work  or  any  sub- 
stantial part  thereof  in  public  .  .  . 
and  shall  include  the  sole  right  .  .  . 
(c)  In  the  case  of  a  novel  or  other 
non-dramatic  work  ...  to  convert 
It  Into  a  dramatic  work.  .  .  .'  That 
was  an  entirely 'new  right,  or  such 
an  enlarged  right  that  it  deserved  to 
be  termed  a  new  right."  Corelli  v. 
Gray,  30  T.  L.  R.  116,  117. 

61.  Toole  v.  Toung,  L.  R.  9  Q.  B. 
623;  Warne  v.  Seebohm,  39  Ch.  D.  78; 
Chappell  V.  Boosey,  21  Ch.  D.  232; 
Reade  v.  Conquest,  11  C.  B.  N.  S.  479, 
103  BCL.  479,  142  Reprint  883;  Corelli 
V.  Gray,  30  T.  L.  R.  116;  Glyn  v. 
Western  Feature  Film  Co.,  ri916]  W. 
N.  pt  II  5.     See  also  Infra  |f  314,  321. 

63.  Act  March  4,  1909.  (36  St.  at 
L.  1075  c  320  I  1). 

63.  See  infra  i  312. 

64.  See  Infra  i   814. 

86.  Copyright  Act,  1911  (1  &  2 
Geo.  V  c  46  I  2  (1)  (vl)). 

sa.  Coplnger  Copyright  (6th  ed)  p 
163. 

67.  Hanfstaengl  v.  Empire  Palace, 
[1894]  3  Ch.  109;  Tlnsley  v.  Lacy,  1 
Hem.  &  M.  747  (per  Wood,  V.  C). 
See  also  cases  supra  note  61. 

"There  is  consequently  nothing 
whatever  to  prevent  a  person  from 
reading  publicly  the  whole  or  any 
portion  of  a  copyright  work."  Slater 
Copyright  p  31. 

[a]  Mstzllmtlaf  ooptos  taiumt 
andlanosu— "Although  It  Is  open  '  to 
any  actor  or  declalmer  to  recite  a 
poem  or  other  work  written  by  an- 
other as  publicly  as  he  pleases,  it 
could  scarcely  be  said  that  he  would 


be  at  liberty,  on  the  occasion  of  his 
recitation  or  performance,  to  distrib- 
ute copies  of  the  work  for  sale  among 
the  audience;  nor  could  it  be  any  ex- 
cuse to  say  that  the  copies  were  Inr 
tended  merely  to  assist  the  audlen^, 
who  desired,  while  listening  to  tno 
recitation,  to  have  a  copy  of  the 
words  In  their  hands."  •  Tlnsley  v. 
Lacy,  1  Hem.  &  M.  747,  761.  71  Ra- 
prlnt  327  [quot  Warne  v.  Seebohm. 
89  Ch.  D.  731. 

68.    See  also  infra  ii  324-327. 

59.  See  supra  |  278.  i 

60.  Chautauqua  School  of  Nursing 
v.  National  School  .of  Nursing,  2U 
Fed.  161,  151  CCA  227  [rev  211  Fed. 
1014];  National  Cloak,  etc.,  (To.  v. 
Standard  Mall  Order  Co.,  191  Fed. 
628;  National  Cloak,  etc.,  Co.  v.  Kauf- 
man, 189  Fed,  £16;  Black  v.  Hennr 
O.  Allen  Co..  42  Fed.  618,  9  LRA  4U 
(where  a  'statistical  atlas,  copy- 
righted as  a  book,  was  held  infringed 
by  copying  eight  maps  Included 
therein  ana  not  separately  copy- 
righted); Harper  v.  Shoppell,  26  Fed. 
519.  23  Blatchf.  431;  W.  Marshall  A 
Co.,  Ltd.  V.  A.  H.  Bull,  Ltd.,  86  L.  t. 
Rep.  N.  S.  77  [anpr  Cooper  v.  Ste- 
phens, £1896]   1  Oh.  667]. 

[a]  Bala  MniU»a^—ln  Bradbury 
V.  Hotten,  L.  R.  8  Bxch.  1,  nine  cav- 
toons  Illustrative  of  the  career  of 
Napoleon  III  were  published  In 
Punoh  in  nine  separate  weekly  num- 
bers. Defendants  published  a  vol- 
ume entitled  "Story  of  the  Life  of 
Napoleon  ...  as  told  by  pop- 
ular Caricaturists  of  the  last  Thirty 
Teara"  which  contained  among  nu- 
merous other  Illustrations  taken 
from  French  and  English  comic  Jour- 
nals, the  nine  cartoons  first  produced 
In  Punoh.  This  was  held  to  be  an 
infringement  of  the  copyright  In 
Punch.  Kelly,  C!,  B.,  said:  "It  ia 
said  that  to  copy  a  single  picture,' 
at  all  events,  could  not  be  an  ia- 
frlngement  of  the  plaintiffs'  copy- 
right, but  It  is  impossible  to  lay  that 
down  as  a  general  rule." 

61.  Bennett  v.  Boston  Traveler 
Co.,  101  Fed.  446,  41  CCA  446:  Harpsr 
V.  Shoppell,  26  Fed.  619,  23  (JCA  481. 
See  also  supra  i  278:  In'fra  |  871. 

[a]     Frodaotioa  or  siaffla  eat  ttvmi 

fsriodtoalf— In  Harper  v.  Shoppell, 
6  Fed.  619.  28  Blatohf .  431,  a  cut 
originally  published  In  Harper's 
Weekly  had  been  reproduced  In  the 
N^w  York  Illustrated  Times,  but 
Wallace,  J.,  doubted  whether  the  ap- 
propriation of  such  a  small  part  of 
plaintiffs'  publication  constituted  an 
Infringement  of  their  copyright. 

80.  Story  v.  Holcombe,  28  F.  Cua. 
No.  13,497,  4  McLean  306;  Webb  v. 
Powers,  29  F.  Cas.  No.  17,828,  2 
Woodb.  &  M.  497;  Dodsley  v.  Kln- 
nersley,  Ambl.  408,  27  Reprint  270; 
Oyles  V.  WUoox,  2  Atk.  141,  26  Ra- 
print   489,    «   Atk.    29%    26   Reprint 
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[§§  304r:305 


toth  text  vriteis  and  judges.**  And  doubtless  the 
dbctrine  that  an  abridgment  is  not  a  piracy  must, 
as  has  been  said,  be  received  with  many  qualiflea- 
tions.**  It  is  based  altogether  on  the  early  errone- 
ous idea  that  intellectual  labor  expended  on  an- 
other's property  confers  a  right  to  use  such  prop- 
erty," and  it  is  altogether  probable  that,  if  the 
question  were  again  presented,  the  courts  would 
repudiate  the  whole  doctrine.*"  Indeed  the  cases, 
while  nominally  recognizing  the  rule,  have  so 
limited  it  ih  application  as  almost,  if  not  quite,  to 
desttoy  it."  Under  the  act  of  1909,  a  so-called 
abridgment  has  been  condemned  as  an  infringement 
under  the  clause  givfng  the  proprietor  the  exclusive 
right  to  make  other  versions.** 

li  305]    (2)    What  Oonstitntes  Fair  Abridgment. 
What  ccmstitutes '  a  fair  or  bona  fide  abridgment 

■  9S7;  Bell  v.  Walker,  1  Bro.  Ch.  461. 
C8  Reprint  123S:  IXAImaine  v. 
Booser,  4  Ij.  J.  Excn,  21;  In  re  Curia 
Cancellaria,  Lost  77S,  98  Reprint 
•18;  Tonson  v.  Walker,  8  Swanst. 
672,  86  Reprint  1017;  Whittlngiiam 
▼.  Wooler,  2  Swanst.  428,  36  Reprint 
679    [expl   Tinsley   v.    Laoy,   1    Hem. 


which  will  not  infringe  copyright  Is,  or  under 
particular  circumstances  may  be,  a  question  of 
great  difficulty.**  Indeed  it  has  been  said  that 
no  cei^ain  line  can  be  drawn  to  distinguish  a  fair 
abridgment,  but  that  eveiy  case  must  depend  on 
its  own  circumstances. '"  The  test  has  been  said  to 
be  whether  or  not  there  has  been  a  legitimate  use 
of  the  copyrighted  work  "in  the  fair  exercise  of  a 
mental  operation  deserving  the  character  of  an 
original  work. ' ' "  But  this  is  only  another  mode  of 
stating  the  difSculty  rather  than  a  test  affording  a 
criterion  to  discriminate  between  the  eases.^*  An 
abridgment  or  a  digest  of  any  kind  of  the  contents 
of  a  copyrighted  publication,  if  it  is  of  a  character 
calculated  to  supersede  the  principal  work,  will  con- 
stitute an  infringement  of  the  copjrright  in  that 
work.^'    A  mere  colorable  shortening  of  the  original 


A  M.  747,   71  Reprint  827] 

[a]  In  a  Uafling'  eaa*  it  wae  said: 
"Whatever  might  be  thought  if  the 
question  was  an'  open  one,  it  is  too 
late  to  agitate  It  at  the  present  time, 
as  the  rule  is  settled  that  the  publi- 
cation of  an  unauthorised  but  bona 
■de  abridghient  or  digest  of  a  pub- 
lished literary  copyright,  in  a  cer- 
tain class  of  cases  at  least,  is  no  in- 
fringement of  the  original."  Law- 
rence v.  Dana,  14  F.  Cas.  No.  8,186, 
4  Cllfr.  178   (per  Clifford,  J). 

68.  Tinsley  v.  Lacy,  1  Hem.  &  M. 
T47,    71    Reprint    327;    Kerr    Injunc- 


tions p  369;  Drone  Copyright  pp  434- 
446;  Clerk  &  L.  Torts  pn  B41  (6S4 
Canadian    ed);    Dwlght    Persons    & 


Personal  Prop,  p  604;  8  AmLReg  p 
129.  "Is  an  Abridgment  an  Infringe- 
ment of  the  Copyright  of  the  Original 
Work?"). 

In  the  life  of  Lord  Hardwicke, 
contained  in  his  Lives  of  the  Lord 
Oiancellors,  Lord  Campbell  says: 
"I  must  own  that  I  much  question 
another  rule  he  [Lord  Hardwicke] 
laid  down  with  respect  to  literary 
property,  although  it  has  not  yet 
been  upset.  Oyles  v.  Wilcox,  2  Atk. 
141,  26  Reprint  489.  And  see  In  re 
Curia  Cancellaria,  Lofft  775,  98  Re- 
print 913.  I  confess  I  do  not  under- 
stand why  an  abridgment  tending  to 
Injure  the  reputation  and  to  lessen 
Uie  profits  of  an  author  should  not 
be  considered  an  invasion  of  his 
property."  6  Lives  of  Lord  Chan- 
cellors, p  66  (Am  ed  p  72) 


J  a]    miutnUT*      eiltielsma. — (1) 
this   were  an   open   question,   I 
ahould  feel  little  dUncuIty  in  deter- 
'  mining    it.      An    abridgment    should 
■contain    an    epitome    of    the    work 

S bridged — the  principles,  in  a  con- 
ensed  form  of  the  original  book. 
Mow  It  would  be  dlfllcult  to  maintain 
that  such  a  work  did  not  affect  the 
■ale  of  the  book  abridged.  . 
The  reasoning  on  which  the  right  to 
abridge  is  founded,  therefore,  seems 
to  me  to  be  false  in  fact.  It  does,  to 
some  exteht  In  all  cases,  and  not  un- 
frequently  to  a  great  extent,  impair 
the  rights  of  the  author — a  right  se- 
■  cured  by  law.      .  But  a  con- 

-trary  doctrine  has  been  long  estab- 
lished In  England,  under  the  statute 
of  Anne,  which,  in  this  respect,  is 
similar  to  our  own  statute;  and  in 
this  country  the  same  doctrine  has 
prevailed.  I  am.  therefore,  bound  by 
precedent;  and  I  yield  to  it  In  this 
'{nstance,  more  as  a  principle  of  law. 
than  a  rule  of  reason  or  Justice." 
Story  V.  Holcombe.  28  F.  (Jas.  No. 
13.497.  4  McLean  396,  308,  309.  (2) 
"I  cannot  say  that  the  cases  relating 
to  abrldgmeftt,  although  they  go 
quite  far  enough,   have   any   bearing 


on  this  case;  because  in  the  case  of 
abridgment,  the  author  tells  you  he 
is  abridging  another  author,  and  you 
are  aware  of  that  fact.  I  cannot 
acquiesce  in  some  of  the  reasons 
given  by  the  Judges  upon  this  sub- 
ject; it  is  said  that  he  is  a  public 
benefactor  who  lets  the  public  have 
at  a  cheap  rate  what  the  author  sells 
dear.  I  think  that  Is  contrary  to  the 
principles  of  the  Copyright  Act;  but 
a  better  reason  given  by  other 
Judges  is  this:  that  he  who  asalsts 
in  diffusing  an  outline  of  that  knowl- 
edge which  the  author  gives  in  full 
is  80  far  to  be  considered  as  a  sort 
of  assistant  to  the  author.  I  very 
much  doubt  the  soundness  of  that 
reasoning,  in  fact,  although  It  may 
be  sound  enough  in  logic:  but  the 
defendant,  without  attempting  to  as- 
sist this  lady,  by  abridging  her  work, 
?iubll8hes  it  in  his  own  way:  be  is 
he  author  of  the  plays;  he  calls 
himself  the  author  of  'Aurora  Floyd' 
and  the  author  of  'Lady  Audley's 
Secret'  "  Tinsley  v.  Lacy,  82  L.  J. 
Ch.  N.  8.  635,  639.  (8)  "I  am  not 
aware  that  one  man  has  the  right  to 
abridge  the  works  of  another.  On 
the  other  hand,  I  do  not  mean  to  say 
that  there  may  not  be  an  abridgment 
which  may  be  lawful,  which  may  be 

Erotected:  but,  to  say  that  one  man 
as  the  right  to  abridge,  and  so  pub- 
lish In  an  abridged  form  the  work  of 
another,  without  more,  Is  going  much 
beyond  my  notion  of  what  tne  law 
of  this  country  is."  Per  Knight 
Bruce.  V.  C,  in  Dickens  v.  Lee.  8 
Jur.  183,  184. 

64.  .  Gray  v.  Russell,  10  F.  Cas. 
No.  6,728,  1  Story  11. 

66.  Webb  V.  Powers.  29  F.  Cas. 
No.  17,323,  2  Woodb.  &  M.  497;  Dods- 
ley  V.  Kinnersley,  Atpbl.  403,  27  Re- 
print 270.     See  also  supra  {   283. 

66.  Ricordl  V.  Mason,  201  Fed.  182. 

67.  See  Infra  i  305. 

68.  Macmlllan  Co.  v.  King,  228 
Fed.  862. 

[a]  Bnle  applied. — Sheets  of 
memoranda,  prepared  for  and  used 
in  the  tutoring  of  students  In  the 
subject  matter  of  a  copyrighted  text- 
book, which  are  given  or  lent  to  each 
student,  and  contain,  besides  occa- 
sional quotations  of  words  and  sen- 
tences from  the  book,  a  reproduction, 
so  far  as  is  possible  in  an  abridged 
and  paraphrased  form,  of  the  au- 
thor's treatment  of  the  subject,  are 
an  Infringement,  under  the  Copy- 
right Act  of  March  4,  1909  (35  U.  S. 
St.  at  L.  1075  c  320  f  1),  which  gives 
the  owner  the  exclusive  right  to 
"make  any  other  version"  of  the 
copyright  work.  Macmlllan  Co.  v. 
King,  223  Fed.  862,  866  (where  the 
court  said:  "It  seems  to  me  that  the 
defendant's  method  of  dealing  with 
the  book  has  resulted  in  an  appro- 
priation by  him  of  the  author's  Ideas 
and  language  more  extensive  than 
the  copyright  law  permits.  It  is 
true  that  the  whole  book  has  not 
been  thus  dealt  with;  but  the  copy- 
right protects  every  substantial  com- 


ponent part  of  the  book,  as  well  as 
the  whole.  Though  the  reproduction 
of  the  author's  ideas  and  language 
is  incomplete  and  fragmentary,  and 
frequently  presents  them  in  some- 
what distorted  form,  important  por- 
tions of  them  are  left  substantially 
recognisable.  If  they  had  not  been 
so  left,  the  defendant's  evident  pur- 
pose could  not  have  been  accom- 
£Ushed.  It  seams  obvious  that  what 
e  was  trying  to  give,  and  what  his 
pupils  were  trying  to  get,  was  an 
acquaintance  with  the  contents  of 
the  book,  which  should  resemble  us 
much  as  possible  .that  acquaintance 
which  they  would  have  obtained  for 
themselves  by  following  with  suffi- 
cient diligence  the  University  course 
of  instruction  for  which  the  book 
was  the  appointed  text-book.  Nor  do 
I  see  any  reason  to  doubt  that,  as 
the  author  testifies,  these  'outlines' 
might  readily  'cause  the  student  to 
think  he  <could)  meet  the  minimum 
requirements  without  using  the  book 
itself.'  It  cannot  be  satd  that  the 
outlines  go  no  further  than  to  'give 
just  enough  Infornuition  to  put  the 
reader  upon  inquiry'  regarding  the 
contents  of  the  book.  It  was  because 
the  alleged  infringing  'version'  went 
no  further  than  this  that  no  In- 
fringement was  found  by  the  court 
In  Ricordl  v.  Mason,  201  Fed.  182. 
184  [app  den  210  Fed.  277,  127  CCA 
1251.  It  gave  in  half  a  page  an 
abridged  synopsis  of  the  copyri^ted 
libretto  of  an  opera,  covering  4C 
pages.  It  was  said,  in  refusing  the 
preliminary  injunction  (201  Fed. 
183):  'The  abridgments  which  have 
Been  condemned  oy  the  courts  in- 
volve colorable  shortening  of  the 
original  text,  where  immaterial  Inci- 
dents are  omitted  and  voluminous 
dissertations  are  cut  down,  but 
where  the  characters,  the  plot,  the 
language,  and  the  Ideas  of  the  author 
are  pirated.'  It  was  further  said  on 
final  hearing  (201  Fed.  165):  "Ot 
course,  if  the  defendant's  stories 
consisted  of  mere  modifications  of 
the  copyrighted  works,  or  abridg- 
ments thereof,  reproducing  portions 
of  the  dialogue,  words,  or  phrases, 
the  scenes,  and  characters,  a  dif- 
ferent question  would  be  presented.' 
Following  here  a  similar  principle 
of  distinction,  I  must  hold  that  the 
defendant's  sheets  are  not.  in  any 
event,  such  abridgments  from  the 
copyrighted  book  as  he  has  the  rlcht 
to  make,  and  that  they  constitute 
'versions'  of  substantial  portions  of 
the  book,  such  as  the  plaintiff  alone 
has  the  right  to  make"). 

es.  Per  Clifford,  J.,  In  lAiwrenee 
V.  Dana.  14  F.  C^as.  No.  8,136.  4 
aiff.  1. 

TO.  Per  Sir  Thomas  Clarke.  M.  lU 
in  Dodsley  v.  Kinnersley,  AmbL  401. 
27  Reprint  270. 

71.  Per  Lord  Eldon  in  Wllkins  v. 
Aiken,  17  Ves.  Jr.  422.  34  Reprint 
163  [foil  Dickens  v.  Lee.  8  Jur.  181]. 

78.     2   Story  Ski.   Jur.   p   939. 

78.     Qray  v.  Russell,  10  K.  Cas.  No. 


'  For  latsc  easss,  Osrelopmeats  and  obaacwi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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work  by  the  omission  of  certain  passages,  or  the 
mere  selection  or  different  arrangement  of  parts  of 
the  original  work  so  as  to  bring  the  work  within  a 
smaller  compass,  is  not  a  fair  and  bona  fide  abridg- 
ment, but  is  an  infringement."  But  an  abridgment 
in  which  there  is  a  substantial  condensation  of  the 
materials  of  the  original  work,  the  making  of  which 
requires  intellectual  labor  and  judgment,  does  not 
constitute  an  infringement  of  the  copyright  in  the 
principal  work,^'  at  least  in  cases  where  it  also  ap- 
pears that  the  abridgment  was  made  bona  fide  as 
such,  and  that  it  is  not  of  a  character  to  supersede 
the  copyrighted  publication.'* 

[i  306]  i.  Indexing.  It  is  no  infringement  to 
publish  an  index  of  a  copjrrighted  work,  notwith- 
standing such  index  contains,  as  it  necessarily  mast, 
words  and  phrases  found  in  the  text  of  the  work.'' 

[i   307]     j.     Oompilationft— '"(1)     In  GeneraL 


Perhaps  the  most  difficult  qnestions  with  regard  to 
infringement  arise  where  neither  of  the  two  works, 
one  of  which  is  claimed  to  be  a  piracy  of  the  other, 
is'strictly  original,  but  where  both  are  based  on  ma- 
terials which  are  common  property."  The  com- 
piler of  such  a  book  does  not,  by  copyrighting  his 
book,  acquire  a  monopoly  of  the  subject  of  which 
the  book  treats;  any  other  person  may  select  the 
same  subject  and,  going  to  the  original  or  pubnc 
sources  of  information,  make  a  similar  work.^  But 
the  subsequent  compiler  must  investigate  for  him- 
self from  the, original  sources  which  are  open  to 
all.  He  cannot  use  the  labors  of  a  previous  compiler 
animo  furandi  and  save  his  own  time  by  copying  the 
results  of  the  previous  compiler's  work,  although 
the  same  results  could  have  been  obtained  by  inde- 
pendent labor;  he  is  bound  to  set  about  doing  for 
himself  that  which  the  first  compiler  has  done." 


6,728.  1  story  11;  lAwrence  v.  Dana, 
14  F.  Caa.  No.  8,13<,  <  Cliff.  1,  7» 
(where  Clifford,  J.,  oaid:  "Unless  it 
be  denied  that  tc  leiral  copyright 
secures  to  the  author  'the  sole  right 
and  liberty  of  printing,  reprintlngr, 
publishing,  and  vending  the  book' 
copyrighted,  it  cannot  be  held  that 
an  abridgment,  or  digest  of  any  kind. 
of  the  contents  of  the  copyrighted 
publication,  which  la  of  a  character 
to  aupersede  the  original  work,  la 
not  an  Infringement  of  the  franchise 
secured  by  the  copyright");  Sweet  v. 
Benning.  It  C.  B.  469,  81  ECL  459, 
1S9  Reprint  888. 

[a]  Sa  aacertalnlng  wbat  i>  a 
1K»»  flOe  ateiOgment  and  what  Is  an 
Invasion  of  copyright,  the  value  of 
the  selections  made  and  the  probable 
effect  on  the  original  work  are  ele- 
ments of  inquiry.  Gray  v.  Russell, 
10  T.  Caa.  No.  6,728,  1  Story  11. 

74.  Folsom  V.  Marsh,  9  F.  Caa. 
No.  4,901,  2  Story  100:  Greene  v. 
Bishop,  10  F.  Cas.  No.  6,768,  1  Cliff. 
186;  Lawrence  v.  Dana,  16  F.  Cas. 
No.  8,186,  4  Cliff.  1;  Webb  v.  Powers, 
29  F.  Cas.  No.  17,3^8.  2  Woodb.  &  M. 
497;  Dodsley  ▼.  Klnnersley,  Ambl. 
408.  27  Reprint  270;  Gyles  v.  Wil- 
cocks,  8  Atk.  269,  26  Reprint  967,  2 
Atk.  141,  26  Reprint  489;  Pinnock'  v. 
Rose,  2  Bro.  Ch.  86  note,  29  Reprint 
48;  Bell  v.  Walker,  1  Bro.  Ch.  451,  2r 
Reprint  1286;  Dickens  v.  L>ee,  8  jur. 
188;  Tinsley  v.  Lacy,  1  Hem.  &  M. 
747.  71  Reprint  827;  In  re  Curia  Can- 
cellaria.  Lofft  776,  98  Reprint  918: 
Campbell  v.  Scott,  11  Sim.  31.  84 
BngCh  81,  69  Reprint  784;  Whitting- 
ham  V.  Wooler,  2  Swanst.  428,  38  Re- 

?rint  679;  Longman  v.  Winchester, 
8  Ves.  Jr.  269,  38  Reprint  987;  Mat- 
thewson  v,  Stockdale,  12  Ves.  Jr. 
270,  33  Reprint  103;  Butterworth  v. 
Robinson,  6  Ves.  Jr.  709,  81  Reprint 
817. 

[a]  mnl*  •ppIla<L--Plaintiff8  as 
assignees  of  Samuel  Johnson,  pub- 
lished a  book  entitled,  "The  Prince 
of  Abyssinia,  a  Tale,"  consisting  of 
two     volumes.       Defendant     printed 

Sart  of  the  narrative  In  the  Grand 
tagasine  of  Magailnea,  but  left  out 
all  the  reflections.  Thla  was  held 
not  to  be  an  Infringement.  Dodsley 
V.  Klnnersley,  Ambl.  403,  405,  27  Re- 
print 270  (where  the  court  said: 
"What  I  materially  rely  upon  la, 
that  It  could  nqt  tend  to  prejudice 
the  plaintiffs,  when  they  had  before 
published  an  abstract  oi  the  work  In 
the  London  Chronicle.  If  I  was  to 
determine  this  to  be  elusory,  I  must 
hold  every  abridgment  to  be  so;  and 
that,  from  Ita  extensive  consequence, 
would  prejudice  the  plaintiffs'). 

[b]  Zey  to  oopgrrighted  tastbook. 
—where  defendant  had  published  a 
teacher's  key  to  plalntlfTs  grammar, 
conalatlng  of  diagrama  and  sentences 
extracted^ from  plaintiff's  book,  it  was 
held  that  plaintiff's  copyright  was 
infringed.  Reed  v.  Holliday,  19  Fed. 
826. 

76.  Folaom  v.  Marsh,  9  F.  Caa  No. 
4,901,  2  Story  100;  Gray  v.  Ruaaell, 
10  F.  Caa.  No.  (,788,  1  Story  11;  Law- 


renee  v.  Dana,  It  F.  Cas.  No.  8,136, 
4  Cliff.  1;  Story  v.  Holcombe,  23  F. 
Cas.  No.  13,497,  4  McLean  806;  Webb 
V.  Powers,  29  F.  Caa.  No.  l'/,823.  2 
Woodb.  &  M.  497:  Dodsley  v.  Kln- 
nersley, Ambl.  403,  27  Reprint  270; 
Gylea  v.  Wilcox,   2  Atk.  141.   26  Re- 

arint  489,  3  Atk.  269,  26  Reprint  967; 
lurray  v.  Elllston,  6  B.  &  Aid.  667. 
7  KCL.  3S8,  106  Reprint  1331;  Bell 
v.  Walker,  1  Bro.  Ch.  461,  88  Reprint 
1285;  Millar  v.  Taylor,  4  Burr.  2808, 
98  Reprint  201;  Cary  v.  Kearsley,  4 
Bsp.  168;  Dickens  v.  Lee,  8  Jur.  183; 
D'AImalne  v.  Boosey,  4  L.  J.  Exch. 
21;  In  re  Curia  Cancellaria,  Lofft  776, 
98  Reprint  918;  Tonson  v.  Walker,  3 
Swanst.  672,  86  Reprint  1017;  Wilkins 
V.  Aikin,  17  Vea.  Jr.  422.  34  Reprint 
163;  Butterworth  v.  Robinson,  6  Ves. 
Jr.  709,  81  Reprint  817;  Spiers  v. 
Brown,  6  Wkly.  Rep.  852. 

[a]  A  fair  ahxldgmsBt  of  aay 
book  la  wmaUmfA  a  new  wdrk,  aa  to 
write  It  requirea  labor  and  the  exer- 
ciae  of  Judgment.  It  is  only  new  in 
the  aenae  that  the  view  of  the  author 
la  given  In  a  condensed  form.  Such 
a  work  must  not  only  contain  the 
arrangement  of  the  book  abridged, 
but  the  Ideas  must  be  taken  from  its 
pa^es.  It  must  be  in  good  faith  an 
abridgment  and  not  a  treatise  inter- 
loaded  with  citations.  To  copy  cer- 
tain paaaagea  from  a  book,  omitting 
othera,  is  in  no  Juat  aense  an  abridg- 
ment of  it.  Story  v.  Holcombe.  23 
F.  Caa.  No.  18,497.  4  McLean  806. 

[b]  Zf  tto  leadlac  dealffa  of  a 
■niMieqnaiit  woik  la  to  alwlSce  an 
earlier  one  and  cheapen  its  price,  and 
that  by  mental  labor  is  faithfully 
done,  it  is  no  ground  for  prosecution 
by  the  owner  of  the  copyright  of  the 
earlier  work;  but  It  is  otherwise  If 
the  abridgment  or  similar  work  is 
colorable  and  a  mere  substitute. 
Webb  V.  Powers,  29  F.  Cas.  No. 
17.823,  2  Woodb.  A  M.  497. 

76.  Lawrence  v.  Dana,  16  F.  Caa. 
No.  8,138,  4  Cliff.   (U.  S.)  1. 

[a]  OoaOsnaeA  atocy  of  opexa  aot 
aa  abriagiaaBti  "If  thla  caae  in- 
volved an  abridgment  aa  that  word 
la  ordinarily  understood.  I  should  be 
Inclined  to  take  a  different  view  of 
thla  motion.  The  defendants'  'Story.' 
however,  la  not  auch  an  abridgment. 
The  abrldgmenta  which  have  been 
condemned  by  the  courts  involve  col- 
orable shortening  of  the  original 
text,  where  immaterial  incidents  are 
omitted  and  voluminous  dissertations 
are  out  down,  but  where  the  char- 
acters, the  plot,  the  language  and  the 
Ideas  of  the  author  are  pirated." 
Rlcordl  V.   Mason,   201  Fed.   182,   183. 

77.  Kipling  V.  Putnam,  120  Fed. 
631.    636,    57    CCA    296,    66    LRA    873. 

"They  also  were  at  liberty  to  make 
and  publish  an  Index  of  the  matter 
contained  In  their  volumes  even 
though  the  index,  as  It  necessarily 
must,  contains  words  and  phrases 
found  in  the  text"  Kipling  v.  Put- 
nam, aupra. 

7S.    Mottoaailaa  see  infra  I  309. 

IMreotoslsa  see  infra  |   308. 

Saw  books  see  infra  {  810. 


7».  Per  Story,  J.,  in  Bmeraon  v. 
Davies,  8  F.  Caa.  No.  4,486,  8  Story 
768. 

BO.  Dun  V.  Lumbermen'a  Credit 
ASBOC,  209  U.  S.  20.  28  SCt  336.  52 
L.  ed.  663,  14  AnnCas  501  faff  144 
Fed.  83,  76  CCA  241];  Chautau- 
qua School  of  Nursing  v.  National 
School  of  Nursing,  288  Fed.  151, 
161  CCA  227  trov  211  Fed.  10141: 
George  T.  Btael  Co.  v.  Bender,  190 
Fed.  206;  Sweet  v.  Bromley.  154 
Fed.  764;  Slmms  v.  Stanton,  76 
Fed.  6:  Bumell  v.  Chown,  69  Fed. 
998;  Brightley  v.  Littleton,  37 
Fedi.  103;  Banks  v.  McDlvltt,  2 
F.,  Cas.  No.  961.  13  Blatchf.  163; 
Blunt  V.  Patten,  3  F.  Cas.  No.  1.680, 
2   Paine   897;    Lawrence    v.    Cuoplea. 

14  F.  Caa.  No.  8,186:  Lewla  v.  FuUar- 
ton,  2  Beav.  6,  17  SingCh  6,  48  Re- 
print 1080;  Caman  v.  Bowlea.  2  Bro. 
Ch.  80,  2i  Reprint  46,  1  Cox  Ch. 
283,  29  Reprint  1U8[  Wilkins  v.. 
Alkin,  17  Vea.  Jr.  422.  84  Reprint 
163;  Matthewson  v.  Stockdale,  IS 
Ves.  Jr.  270,  33  Reorint  103.  See 
also  supra  |i   268.  278. 

81.  Dun  v.  Lumbermen'a  Credit 
Assoc,  209  U.  8.  20,  28  SCt  835.  52 
L.  ed.  663,  14  AnnCaa  501;  Sweet  v. 
Bromley,  154  Fed.  764;  Social  Regis- 
ter Assoc  ▼.  Murphy,  128  Fed.  116; 
Dun  V.  International  Mercantile 
Agency.  127  Fed.  173;  Colliery  En- 
gineer Co.  V.  Ewald,  126  Fed.  848; 
Williams  V.  Smythe.  110  Fed.  961; 
Trow  Directory,  etc.,  Co.  v.  Boyd, 
97  Fed.  686;  Mead  v.  West  Pub.  Co., 
80  Fed.  380;  American  Trotting 
Register  Assoc,  v.  Gocher,  70  Fed. 
237;  Chile  v.  Gronlund,  41  Fed.  145; 
Brightley  v.  Littleton,  87  Fed.  108; 
List  Pub.  Co.  V.  Keller,  80  Fed.  772; 
Banks  v.  McDlvitt,  2  F.  Cas.  No. 
961,  13  Blatchf.  163;  Emerson  v. 
Davies,  8  F.  Cas.  No.  4.436,  8  Story 
768;  Gray  v.  Ruasell,  10  F.  Cas.  No. 
6.788,  1  Story  11;  Lawrence  v.  Dana, 

15  F.  Caa.  No.  8,186,  4  Cliff.  1; 
Story  V.  Holcombe^  23  F.  Cas.  No. 
13.497,  4  McLean  306;  Webb  v. 
Powera  29  F.  Cas.  No.  17,323,  2 
Woodb.  tt  M.  497;  Walter  v.  Lane. 
[1900]  A.  C.  639,  2  BRC  812;  Morris 
V.  Wright,  L.  R.  6  Ch.  279:  Pike  v. 
Nicholas,  L.  R.  6  Ch.  261;  H.  Black- 
lock  &  Co..  Ltd.  v.  C.  Arthur  Pearson, 
Ltd.,  [1915]  2  Ch.  376;  Trade  Auxil- 
iary Co.  V.  Middlesborough,  etc.. 
Tradesmen's  Protection  Assoc,  40 
Ch.  D.  425;  Ager  v.  Peninsular,  etc.. 
Steam  Nav.  Co.,  26  Ch,  D.  637;  Hogg 
V.  Scott,  L.  R.  18  Bq.  444;  Morris 
v.  Aahbee,  L.  R.  7  Eq.  34;  Scott  v. 
Stanford,  L.  R.  3  Bq.  718;  Kelly  v. 
Morris,  L.  R.  1  Eq.  697;  Lewis  v. 
FuUarton,  2  Beav.  6,  17  EngCh  6, 
48  Reprint  1080;  Murray  v.  Bogue. 
1  Drew.  363,  61  Reprint  487;  Cary  v. 
Longman,  1  East  358,  102  Reprint 
138;  Hotten  v.  Arthur,  1  Hem.  &  M. 
603,  71  Reprint  264;  Mayhew  v.  Max- 
well, 1  Johns.  &  H.  312.  70  Reprint 
766:  Jarrold  v.  Houlston,  3  Kay  & 
J.  708,  69  Reprint  1294;  Bailey  v. 
Taylor,  3  L.  J.  Ch.  O.  S.  66;  Bally  v. 
Taylor.  1  Rusa  &  M.  73.  6  EngCh 
78.  89  Reprint  18,  TamL  296,  It  Bng 
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It  is  piracy  to  copy  from  a  compilation  eactraets 
and  quotations  or  other  matter  which  the  compiler 
has  selected  and  put  into  his  book,  notwithstanding 
the  same  matter  may  be  found  in  common  and 
public  sources  from  which  the  second  compiler,  if 
possessed  of  sufRcient  skill,  judgment,  and  industry, 
could  have  selected  for  himself;  he  has  no  right  to 
copy  his  predecessor's  selections,  and  thereby  annex 
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the  skill,  judgment,  and  taste  which  dictated  tbe 
selections,  or  save  himself  the  labor  of  reading  or 
using  the  original  sources  and  making  his  own 
selections  therefrom."  Mer^  verification  of  copied 
or  paraphrased  matter  is  no  justification  of  the 
literary  larceny  involved  in  its  taking;  a  verified 
copy  is  still  a  copy;  mere  verification  is  not  sneb 
bona  fide  resort  to  the  original  and  common  sooiees 


Ch  296,  48  Reprint  118;  James  Nlsbet 
&  Co.,  Lt^.  V.  Oolf  Agency,  23  T. 
L.  R.  870:  I^onnnan  v.  Winchester, 
16  Yes.  Jr.  369,  S3  Reprint  987; 
Uatthewson  v.  Stockdale,  12  Yes. 
Jr.  270,  33  Reprint  103;  Hogff  v. 
Kirby,  8  Yes.  Jr.  215,  82  Reprint 
836;  Jarrold  v.  Hey  wood,  18  wkly. 
Rep.  279;  Spiers  v.  Brown,  6  Wkly. 
Rep.  868:  Garland  v.  GeminiU,  14 
Can.  S.  C.  321;  Cartwrlght  v.  Whar- 
ton, 25  Ont.  Li.  367,  1  DomLiR  898, 
20  OntWR  853-  Llddell  V.  Copp- 
Clark  Co.,  2  OntWR  16:  Beauchemln 
V.  Cadleux,  10  Que.  K.  B.  266,  22 
Que.  Super.  482  [aff  81  Can.  S.  C. 
370.  2  Comti  WO]. 

"It  Is  no  excuse  for  piracy  to  say 
that  with  a  little  labour  the  copyist 
could  have  produced  identically  the 
same  result.  The  fact  that  the 
result  may  be  identical  Is  a  reason 
for  not  making  a  new  book,  but  it  Is 
no  reason  for  copying  another's 
book."  ICacOilUvray  Copyright  p 
109. 

[a]  "Tb*  rlgbte  and  dntlas  of 
eomplleza  of  hooka  (1)  which  are 
not  original  in  their  character,  but 
are  compilations  of  facts  from  com- 
mon and  universal  sources  of  in- 
formation, of  which  books,  dlrect6r- 
ies,  maps,  guide-books,  road-books, 
statistical  tables  and  digests  are  the 
most  familiar  examples,  are  well 
settled.  No  compiler  of  such  a  book 
has  a  monopoly  of  the  'subject  of 
which  the  book  treats.  Any  other 
■person  is  permitted  to  enter  that  de- 
partment of  literature  and  make  a 
similar  book.  But,  the  subsequent 
Investigator  must  Investigate  for 
himself,  from  the  original  sources 
which  are  open  to  all.  He  cannot 
use  the  labors  of  a  previous  com- 
piler, anlmo  furandi,  and  save  his 
own  time  by  copying  the  results  of 
•the  previous  compiler's  study,  al- 
though the  same  results  could  have 
been  attained  by  independent  labor. 
The  compiler  of  a  digest,  a  road- 
book, a  directory,  or  a  map  may 
search  and  survey  for  himself  in 
the  fields  which  all  laborers  are  per- 
mitted to  occupy,  but  cannot  adopt 
as  his  own  the  products  of  another's 
toll."  Banks  v.  McDlvltt,  2  F.  Cas. 
No.  961,  13  Blatchf.  163,  165.  (2)  "In 
Lewis  V.  FuUarton,  2  Beav.  6,  17 
EngCh  6,  48  Reprint  1080  at  p.  8, 
Lord  Langdale,  M.  R.,  said:  ^Any 
man  is  entitled  to  write  and  pub- 
lish a  topographical  dictionary,  and 
to  avail  himself  of  the  labours  of 
all  former  writers  whose  works  are 
not  subject  to  copyright,  and  of  all 
public  sources  of  Information;  but, 
whilst  all  are  entitled  to  resort  to 
common  sources  of  information, 
none  are  entitled  to  save  themselves 
trouble  and  expense  by  '  availing 
themselves,  for  their  own  profit,  of 
other  men's  works  still  subject  to 
copyright  and  entitled  to  protec- 
tion.' "  Cartwrlght  v.  Wharton,  85 
Ont.  L.  357,  362,  1  DomLR  392,  20 
OntWR  868.  (3)  "In  the  case  of  a 
dictionary,  map,  guide-book,  or  di- 
rectory, when  there  are  certain  com- 
mon objects  of  information  which 
must,  if  described  correctly,  be  de- 
scribed in  the  same  words,  a  subse- 
auent  compiler  is  bound  to  set  about 
oing  for  himself  that  which  the 
first  compiler  has  done.  In  case  of 
a  road-book,  he  must  count  the  mile- 
stones for  himself.  In  the  case  of  a 
map  of  a  newly-discovered  Island 
...  he  must  go  through  the  whole 
process  of  triangulation  just  an  if 
he  had  never  seen  any  former  map, 
and,   generally,  he  is  not  entitled  to 


take  one  work  of  the  ihfonnation 
previously  published  without  inde- 
pendently working  out  the  matter 
for  himself,  so  as  to  arrive  at  the 
same  result  from  t.h*  same  common 
sources  of  information,  and  the  only 
use  that  he  can  le^timately  make 
of  a  previous  publication  is  to  verify 
his  own  calculations  and  results 
when  obtained."  Kelly  v.  Morris,  L. 
R.  1  Bq.  697,  701  (per  Wood,  V.  C). 
(4)  "In  works  of  this  nature,  where 
so  much  may  be  taken  from  common 
sources  and  where  much  of  the  in- 
formation given,  if  given  correctly, 
must  be  nven  in  the  same  wbrds 
we  must  be  careful  not  to  restrict 
the  right  of  the  defendant  to  pub- 
lish a  work  similar  in  its  nature  to 
that  of  the  plaintitC  if,  in  truth,  he 
obtains  the  information  from  com- 
mon, independent  sources  open  to  all 
and  does  not,  to  save  himself  labor, 
merely  copy  from  the  plalntlfTs 
books  that  which  has  been  the  re- 
sult of  Jlis  skill,  diligence  and  liter- 
ary attainments.  We  must  be  care- 
ful not  to  put  manacles  upon  in- 
dustry, intelligence  and  skill  in  com- 
nlling  works  of  this  nature."  Gar- 
land V.  Gemmlll,  14  Can.  S.  C.  321. 
327  (the  case  of  a  parliamentary  di- 
rectory and  statistical  guide  con- 
taining biographical  sketches). 

83.  George  T.  Blsel  Co.  v.  Bender, 
190  Fed.  205:  Pike  v.  Nicholas,  L.  R. 
5  Ch.  251:  Moffatt  &  Paige,  Ltd.  v. 
George  Gill  &  Sons,  Ltd..  86  L.  T. 
Rep.  N.  S.  486  [rev  84  L.  T.  Rep. 
N.  S.  4521  (annotated  editiort  of 
Shakespeare);  Spiers  v.  Brown,  6 
Wkly.  Rep.  868:  Cartwrlght  v.  Whar- 
ton, 26  Ont.  L.  867,  1  DomLR  392, 
20  OntWR  863;  Oman  v.  Copp-Clark 
Co..  1  OntWR  542;  MacMlllan  v.  8u- 
resh  Chunder  Deb.  [18901  17  Indian 
L.  R.  (Calcutta)  961. 

[a1  Pinwy  of  oompltaa  matter 
llliUTratea. — (1)  "Thus,  in  a  case 
which  concerned  a  number  of  letters 
from  Dorothy  Osborne  to  Sir  Wil- 
liam Temple,  it  was  shown  that 
many  of  the  letters  were  undated, 
and  that  the  plaintifT  had  had  con- 
siderable difHcuIty  in  getting  access 
to  them,  and  in  making  copies  and  in 
arranging  them  in  accordance  with 
probable  dates,  and  had  published 
a  book  containing  them.  Subse- 
quently, the  original  manuscripts  of 
these  letters  were  transferred  to  the 
British  Museum,  and  the  defendants 
published  an  edition  of  the  same  let- 
ters, after  they  were  In  the  British 
Museum.  The  plaintiff  moved  for 
an  injunction.  The  defendants  ad- 
mitted that  they  had  sent  the  plaln- 
tlfTs book  to  their  printers  and  had 
the  text  of  the  letters  printed  di- 
rectly from  It,  without  having  taken 
the  trouble  to  get  the  letters  copied 
from  the  originals  in  the  British 
Museum.  But  when  the  Injunction 
was  applied  for,  the  Judge  expressed 
such  a  strong  opinion  that  this  move 
could  not  be  defended,  that  the  de- 
fendants submitted  to  an  injunction 
and  Inquiry  as  to  damages.''  Beul- 
lac  V.  Slmard,  39  Que.  Super.  97, 
101  [aff  89  Que.  Super.  6171.  (2) 
Defendant  was  not  permitted  to 
copy  a  passage  from  another  author 
directly  from  plaintiff's  work,  "but 
having  been  put  on  to  the  track, 
and  having  looked  at  that  particular 
part  of  the  book  which  the  Plain- 
tiff led  him  to,  he  was  entitled  to 
make  use  of  every  passage  from  that 
author  which  the  Plaintiff  had  made 
use  of."  Pike  v.  Nlchola.^.  L.  R.  5 
Ch.  261,  263  [foil  Edward  Thomp- 
son Co.  V.   American   Law   Book   Co., 


122  Fed.  922,  69  CCA  148.  62  LRA 
607  (rev  121  Fed.  907)1.  (3)  "It  1* 
also  shown  that  in  a  number  of  In- 
stances Drinker  copied  from  prior 
writers  on  the  same  subject,  and  u 
Moore  has  the  same  language  in  hU 
book  the  charge  is  made  that  this 
is  evidence  of  Infringement  by  men 
copying.  To  my  mind  this  is  no 
evidence  of  any  wrong,  but  is  evi- 
dence of  mere  copying -in  connection 
with  the  other  facts.  Moore  had 
the  same  right  to  copy  from  prior 
authors,  from  the  opinions  of  judeu. 
and  from  the  headnotes  of  reported 
cases  that  Drinker  had.  Drinker 
could  not  pre-empt  the  field  In  the^e 
regards.  But  I  think  the  inherent 
evidences  are  that  Moore  went  be- 
yond this— quite  far  beyond  wliat  he 
had  a  right  to  do  In  gathering  in- 
formation from  Drinker  and  using  It 
In  writing  his  book."  George  T. 
Bisel  Co.  V.  Bender,  190  Fed.  201, 
208.  (4)  A  copyrighted  work  called 
"The  Canadian  Parliamentary  Com- 
panion," contained  biographical 
sketches  of  members  of  parliament 
and  others  which  the  author  h&d 
procured  from  the  subjects  for  th* 
purpose  of  his  book.  Defendant  in 
preparing  a  similar  work,  sent 
circulars  to  a  number  of  public 
men,  asking  for  short  biographical 
sketches,  jind,  being  by  some  of  them 
referred  to*  plaintifrs  book,  took 
from  that  work  the  sketches  to 
which  he  was  so  directed.  This  wm 
held  to  constitute  an  infringement 
Gemmlll  v.  Garland.  12  Ont.  139  (app 
dism  14  Can.  B.  C.  321,  327]  (Owynnt, 
J.,  In  delivering  the  opinion  of  the 
supreme  court  of  Canada,  said:  "It 
must,  I  think,  be  admitted,  that  the 
defendant  set  about  the  compilini; 
his  work  In  a  perfectly  legitimate 
manner  by  addressing  circulars  to 
each  member  of  Parliament,  request- 
ing him  to  furnish  a  short  sketch  of 
his  life  for  publication  In  the  de- 
fendant's wonc.  If  all  the  gentle- 
men who  received  these  circulars 
had  answered  them  by  wrltlnK,  In 
their  own  language,  snort  sketches 
of  their  lives,  and  had  sent  them 
to  the  defendant  for  publication  in 
his  book,  he  would  nave  had  as 
much  right  to  have  published  these 
sketches  in  the  language  in  which 
they  were  sent  to  him,  or  In  an 
abridgement  thereof  prepared  by 
himself,  as 'the  plaintiff  had  to  pub- 
lish like  sketches  furnished  to  nlm. 
although  the  language  In  which  both 
sketches  might  be  expressed  should 
be  very  similar;  but  unfortunately 
for  the  defendant,  It  appears  that 
several  of  the  gentlemen  who  had 
received  the  defendant's  circular,  in- 
stead of  furnishing  him  with  the 
biographical  sketches  he  had  a-^ked 
for,  replied  to  the  effect  that  they 
had  already  supplied  such  a  sketch 
to  the  plaintiff  for  publication  and 
which  was  published  In  his  book. 
The  defendant  conceiving  this  sufll- 
clent  authority  to  entitle  him  to  take 
from  the  plalntlfTs  book  the  bio- 
graphical sketches  of  such  gentle- 
men as  so  referred  him  to  the  plain- 
tiff's work,  did  copy  them  from  the 
PlalntlfTs  book,  and  thus,  Ignorantly 
perhaps  but  not  the  less  actually, 
was  guilty  of  the  piracy  of  which 
the  plaintiff  has  accused  him.  To 
the  extent  of  the  matter  so  copied 
the  plaintiff  has  established  his  right 
to  have  an  Injunction").  (6)  "It  Is 
said  that  there  can  be  no  copyrirht 
in  a  mere  list  of  names,  and  this 
may  be  true  where  the  list  of  names 
conveys  no  useful  information  what- 
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as  is  spoken  of  in  the  cases,  and  it  affords  no  de- 
fense to  a  charge  of  infringement  even  in  the  ease 
of  compilations,  where  defendant  might  have  pub- 
lished the  identical  matter,  provided  only  he  had 


eoUeeted  and  selected  it  for  himself  from  the  origi- 
nal and  common  sources.^  But  it  does  not  follow 
that  no  use  whatever  may  be  made  of  prior  com- 
pilations.^    Books  of  all  sorts  are  published  and 


ever,  because  to  support  every  copy- 
right there  must  be  an  element  of 
literary  value.  It  may  also  be  true 
in  the  sense  that  every  one  who  by 
original  work  compiles  some  Hat 
may  publish  It  as  an  original  list 
of  his  own,  but  It  is  equally  certain 
that,  if  the  list  be  the  subject  of 
copyright  at  all,  no  ons  Is  entitled 
in  compiling  a  like  list  to  save  him- 
self the  trouble  of  original  work  by 
copying  an  already  existing  list,  the 
copyright  which  belongs  to  another." 
Weatherby  v.  International  Horse 
Agency  &  Exchange,  Ltd.,  [1910]  2 
Ch.  297,  303.  (6)  The  owner  of  a 
copyrighted  legal  digest  is  not  enti- 
tled to  equitable  relief  against  an- 
other publication,  solely  because  the 
writer  of  the  latter  saved  steno- 
graphic or  manual  handwriting  by 
cutting  or  copying  the  words  of  the 
citations  from  the  digest,  where  no 
literary  ability  is  appropriated  In 
the  arrangement  or  collection  of  the 
cases  themselves.  West  Pub.  Co.  v. 
Sdward  Thompson  Co.,  169  Fed.  833 
[mod  on  other  grounds  176  Fed.  833, 
100    CCA    303]. 

83.  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  B39.  72  CCA 
5B  [rev  ■  134  Fed.  890];  Morris  v. 
Ashbee,  L.  R.  7  Eq.  34:  Cartwright 
V.  Wharton,  26  Ont.  L.  357,  1  DomLR 
392,    20    OntWR    8B3. 

[a]  Sim*  la  aomm  oonfllot  aafl 
ooBfiudoii  In  tlia  anthorlttoa  on  this 
subject.  (1)  In  Moffatt  &  Paige, 
Ltd.  V.  George  Gill  &  Sons,  Ltd.. 
88  L.  T.  Rep.  N.  8.  465,  471,  the 
court  said:  "Tou  cannot,  where 
another  man  has  compiled  a  direc- 
tory, simply  take  his  sheets  and  re- 
print them  as  your  own,  you  are  en- 
titled, taking  the  sheets  with  you, 
to  go  and  see  whether  the  existing 
facts  concur  with  the.  description  in 
the  sheets,  and  if  you  do  that  you 
may  publish  the  result  as  your  own." 
<2)  This  ambiguous  language  was 
construed  by  soma  judges  to  legal- 
ize copying,  provided  only  the  copied 
matter  is  verified.  Judge  Lacombe 
apparently  so  understood  it  and  said 
the  rule  of  Moffatt  v.  Gill  in  this 
sense  had  been  adopted  for  the 
second  circuit  In  Sdward  Thomp- 
son Co.  V.  American  Law  Book  Co., 
122  Fed.  922,  59  CCA  148,  62  LRA 
«07  [rev  121  Fed.  907].  See  Coll- 
iery Engineer  Co.  v.  Ewald.  126  Fed. 
843,  and  Dun  v.  Interhational  Mer- 
cantile Agency,  127  Fed.  178.  <3) 
These  opinions  of  Judge  Lacombe  led 
Judge  Hale  In  the  first  circuit  to 
moke  a  direct  decision  to  that  effect. 
See  Sampson,  etc.,  Co.  y.  Seaver- 
Radford  Co.,  129  Fed.  761,  771  (on 
preliminary  Injunction,  where  the 
master  had  reached  a  contrary  con- 
clusion): Sampson,  etc,  Co.  v. 
Seaver-Radford  Co.,  134  Fed.  890, 
907  (on  final  hearing,  where  the  proc- 
ess described  was  said  to  be  "some- 
thing more  than  verification").  (4) 
This  decision  of  Judge  Hale  was  re- 
versed on  the  ground  that  defendant 
had  made  merely  a  verlQed  copy  and 
therefore  had  Infringed.  Sampson, 
etCy  Co.  V.  Seaver-Radford  Co.,  140 
Fed.  539,  72  CCA  55  [rev  134  Fed.  890]. 
(5)  The  earlier  English  cases  are 
clear  that  verification  does  not  justify 
copying.  Kelly  v.  Morris,  L.  R.  1  Eq. 
697  (where  Wood,  V.  C,  said:  "What 
he  has  done  has  been  just  to  copy  the 
Plaintiff's  book  and  then  send  out 
canvassers  to  see  if  the  Information 
ao  copied  was  correct"):  Morris  v. 
W^right,  L.  R.  5  Ch.  279.  (6)  The 
error  of  Judge  Lacombe  is  in  fail- 
ing to  recognize  that  a  saving  of 
labor  and  expense  by  reason  of  using 
a  prior  book  is  not  an  Infringement 
unless  that  saving  is  effected  by 
ooi>ying,  and  that  using  a  prior  book 
merely  as  a  guide  to  the  original 
authorities  afterward  bona  flde  and 
independently  consulted  and  used  Is 
not  copying.     It  Is  easier  to  find  the 


original  authorities  If  one  uses  a 
prior  guide  which  has  compiled  the 
references  to  them  than  to  do  so 
without  it,  and  thereby  labor  and 
expense  Is  saved.  But  that  is  a 
fair  use,  because  It  Is  using  the 
"guide"  for  the  very  purimse  for 
which  It  was  published  and  sold,  and 
therefore  is  within  the  Implied 
license    to    use.      It    is    not    copying. 

(7)  In  Edward  Thonipson  Co.  v. 
American  Law  Book  Co.,  121  Fed. 
907  [rev  122  Fed.  922,  59  CCA  148, 
62  ijRA.  607]  the  publisher  of  a  legal 
encyclopedia  used  a  prior  legal  en- 
cyclopedia in  common  with  all  other 
legal  reference  works  to  obtain  com- 
plete lists  of  cases  from  which  to 
prepare  its  work.  The  cases  were  all 
examined  in  the  original  reports  and 
the  work  was  written  from  such 
original  decisions.  Not  a  line  or 
word  was  copied  into  the  latter  en- 
cyclopedia from  the  earlier  one. 
Judge  Lacombe  granted  a  prelimi- 
nary injunction  holding  th.it  there 
was  a  saving  of  labor  and  expense 
which  constituted  infringement  (121 
Fed.  907).  This  was  reversed  on  the 
ground  that  there  had  been  no  copy- 
ing and  hence  no  Infringement;  that 
use  as  a  mere  guide  to  the  authori- 
ties is  not  copying,  but  is  a  fair 
and  noninfringing  use  (122  Fed.  922). 

(8)  In  a  subsequent  case,  the  fol- 
lowing facts  appeared:  Defendants 
had  been  enjoined  from  the  further 
publication  of  certain  educational 
textbooks  copied  literally  from  prior 
copyrighted  publications  of  complain- 
ant, which  were  themselves  largely 
compiled  /rom  older  works.  Subse- 
quently defendants  took  the  infring- 
ing books  and  compared  them  with 
the  authorities  from  which  com- 
plainant's compilations  were  made, 
striking  out  the  portions  which  were 
not  there  found,  and  republishing 
the  remainder  in  a  new  edition. 
Judge  Lacombe,  on  the  authority  of 
Moffatt  v.  Oill,  supra,  and  Edward 
Thompson  Co.  v.  American  Law 
Book  Co.,  supra,  held  that  such  use 
of  the  infringing  publication  was 
within  defendant's  rights.  CMlllery 
Engineer  Co.  v.  Ewald;   126  Fed.   843. 

(9)  This  is  manifestly  erroneous  for 
it  is  mere  copying  of  plaintlfTs 
work  after  verifying  it,  and  appro- 
priating plaintiff's  skill  and  taste 
in  selecting  and  compiling  the  mat- 
ter, as  pointed  out  in  both  Moffatt 
V.  Gill,  supra  and  Edward  Thompson 
V.  American  Law  Book  Co.,  supra.  In 
the  latter  case  the  court  said: 
"Counsel  for  complainant  in  order  to 
Illustrate  their  position  put  the  fol- 
lowing question:  'Suppose  the  author 
of  a  dictionary  of  quotations  inserts 
after  each  quotation,  as  is  custom- 
ary, the  book  and  page  of  the  origi- 
nal author,  will  it  be  contended  that 
the  compiler  of  a  subsequent  book 
of  quotations  could  have  his  clerk 
copy  a  list  of  all  the  references  con- 
tained in  the  first  author's  book 
without  copying  the  quotations  and 
could  then  go  to  the  original  authors 
and  copy  the  quotations  found  at 
the  pages  indicated  by  the  refer- 
ences? Yet  he  would  nave  an  un- 
doubted right  to  do  this  if  the  con- 
tention in  the  appellant's  brief  is 
sound.'  Assuming  that  the  question 
is  answered  in  the  negative  we  do 
not  think  the  conclusion  follows.  It 
may  very  well  be  that  the  second 
compiler  would  not  be  permitted  to 
copy  the  quotations  and  for  the 
reasons  suggested  by  Lord  Collins  In 
Moffatt  &  Paige,  Ltd.  v.  George  Gill 
&  Sons,  Ltd.,  86  L.  T.  Rep.  N.  S. 
465.  He  says:  That  [the  defend- 
ant's contention]  leaves  out  the 
whole  merit;  the  felicity  of  the 
quotation;  its  adaptability  to  a 
particular  end;  its  illustration  of  a 
particular  characteristic.  All  thes6 
things  enter  into  the  choice  of  one 
quotation    as    apart    from    another. 


That  is  a  process  which  may  involve 
gifts  both  of  knowledge  and  intelli- 
gence.' The  difBculty  with  the 
counsel's  hypothesis  is  that  the  case 
stated  is  not  the  case  made  by  the 
proofs.  The  defendant  has  not 
copied  a  sentence  or  a  word  from  the 
complainant's  book  and,  of  course, 
has  not  appropriated  the  skill  and 
taste  of  the  complainant  In  select- 
ing or  arranging  quotations  or  any 
other  matter.  If,  in  the  case  put. 
the  subsequent  compiler  had  simply 
made,  in  connection  with  other  lists, 
a  naked  list  of  the  authors  quoted, 
it  cannot  be  doubted  that  he  would 
have  the  right  to  select  from  their 
works  such  quotations  as  he 
desired."  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed.  922. 
924,  59  CCA  148.  62  LRA  607  [rev 
121  Fed.  907].  This  clearly  does  not 
support,  but  subverts  Judge  La- 
combe's  view  as  to  the  result  of  the 
decisions   in   the   second   circuit. 

84.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833.  100  CCA 
SOSi;  Murray  v.  Bogue,  1  Drew.  363, 
61   Reprint   487. 

[a]  Some  slmllajrltiea  and  ■oma 
use  of  prior  works,  even  to  copying 
of  small  parts,  are  tolerated  in 
some  kinds  of  books,  such  as  dic- 
tionaries of  all  descriptions,  gaz- 
etteers, grammars,  maps,  arithme- 
tics, almanacs,  concordances,  cyclo- 
pedias, itineraries,  guidebooks,  and 
similar  publications.  Webb  v. 
Powers,  29  F.  Cas.  No.  17,323,  S 
Woodb.    &    M.    497. 

[b]  Th»  ml*  rsatrictlnc  oompllara 
of  books  which  are  not  original  in 
their  character,  but  are  compilations 
of  facts  from  common  and  universal 
sources  of  information,  of  which 
books,  directories,  maps,  guidebooks, 
roadbooks,  statistical  tables,  and 
digests  are  familiar  examples,  from 
copying  the  results  of  a  previous 
compiler's  study  is  not  to  be  ap- 
plied to  prohibit  an  examination  of 
the  previous  works  by  the  compiler 
before  he  has  finished  his  own  book, 
or  the  mere  obtaining  of  ideas  from 
such  previous  works.  Banks  v.  Mc- 
DivTtt,  a  F.  Cas.  No.  961,  18  Blatchf. 
163.  • 

[c]  ma  olA  fallaojr  (1)  that  cor- 
rections or  improvements  Justify 
appropriation  and  avoid  piracy  (see 
supra  t  283)  sometimes  appears  In 
this  connection.  Webb  v.  Powers, 
29  F.  Cas.  No.  17,323,  2  Woodb.  &  M. 
497:  Farmer  v.  Calvert  Lith.,  etc.,  Co., 
8  F.  Cas.  No.  4,651,  1  Fllpp.  2^8,  238 
(where  Longyear.  J.,  said:  "The  fol- 
lowing rule  laid  down  by  Mr.  Copln- 
ger  .  .  .  oomes  as  near  to  defining 
this  right  as  anything  I  have  been 
able  to  find  or  can  invent.  He  says: 
The  rule  appears  now  to  be  settled 
that  the  compiler  of  a  work  in  which 
absolute  originality  Is  of  necessity 
excluded.  Is  entitled,  without  expos- 
ing himself  to  a  charge  of  piracy, 
to  make  use  of  preceding  works 
upon  the  subject,  where  he  bestows 
such  mental  labor  upon  what  he  has 
taken,  and  subjects  it  to  such  revi- 
sion and  correction  as  to  produce 
an  original  result;  provided,  that  he 
does  not  deny  the  use  made  of  such 
preceding  works,  and  the  alterations 
are  not  merely  colorable'").  (2) 
Lord  Mansfield  said:  "In  all  these 
cases  the  question  of  fact  to  come  be- 
fore a  Jury  is,  whether  the  alteration 
be  colourable  or  not?  There  must 
be  such  a  similitude  as  to  make  it 
probable  and  reasonable  to  suppose 
that  one  Is  a  transcript  of  the  other, 
and  nothing  more  than  a  transcript. 
So  in  the  case  of  prints,  no  doubt 
different  men  may  take  engravings 
from  the  same  picture.  The  same 
principle  holds  with  regard  to 
charts;  whoever  has  it  in  his  inten- 
tion to  publish  a  chart  may  take 
advantage  of  all  prior  publications. 
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porehased  for  the  purpose  of  being  ased,  and  all 
persons  having  occasion  to  ase  them  may  do  bo 
within  the  limits  of  fair  use  to  the  end  that  prog- 
ress may  be  promoted  in  science  and  the  useful 
arts.^  Such  use  may  be  regarded  as  within  the 
intention  and  license  of  the  proprietor  implied  from 
the  fact  of  publication  and  sale.^  Thus  a  compiler 
may  make  use  of  a  prior  compilation  to  verify  or 
check  up  his  own  work  so  as  to  supply  omissions 
or  correct  errors  therein."  So  a  subsequent  writer 
may  resort  to  the  work  of  a  predecessor  on  the 
same  subject  as  a  guide  to  the  original  authorities.^ 
The  use  of  a  prior  work  merely  as  a  means  of 

There  is  no  monopoly  of  the  subject 
here,  any  more  than  In  the  other  In- 
stances; but  upon  any  question  of 
this  nature  the  Jury  will  decide 
whether  It  be  a  servile  Imitation  or 
not.  If  an  erroneous  chart  be  made, 
God  forbid  It  should  not  be  corrected 
even  In  a  small  degree,  if  It  thereby 
become  more  serviceable."  Sayre  v. 
Moore,  1  East  361  note,  102  Reprint 
189   note. 

86.  Chautauqua  School  of  Nurs- 
ing V.  National  School  of  Nursing, 
238  Fed.  161.  ISl  CCA  227  [rev  211 
Fed.  1014];  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed. 
922,    69   CCA    148.    62    LRA    607    [rev 


reference  to  the  original  and  cmnmon  sources  of 
information,  the  later  work  being  written  in  good 
faith  from  such  original  and  common  sources,  is 
more  than  mere  verification,  and  it  is  not  copying 
and  therefore  is  not  an  infringement.^  Obtaining 
ideas  and  suggestions  from  a  prior  work  as  to  the 
treatment  of  the  subject  is  not  an  infringement.'*' 

Test  of  piracy.  It  has  been  laid  down  as  the 
clear  result  of  the  authorities  in  cases  of  this  nature 
that  the  true  test  of  piracy  is  to  ascertain  whether 
the  author  of  the  alleged  piratical  work  has  in  faet 
used  the  plan,  arrangement,  and  illustrations  of  the 
copyrighted  work  as  the  model  of  his  own  work,  with 


121  Fed.  9071;  MofTatt  &  Paige,  Ltd. 
V.  Oeorge  Oill  &  Sons,  Ltd.,  86  L.  T. 
Rep.  N.  S.  465  [rev  84  L.  T.  Rep. 
N.  S.  462]  (annotated  edition  of 
Shakespeare);  Wilkins  v.  Aikln,  17 
Ves.  Jr.  422,  84  Reprint  183. 

Tmbe  nae  (WMraUir  see  supra 
II   288    299. 

86.  Sampson,  eta,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  539,  72  CCA  E5. 

87.  Hartford  Printing  Co.  ▼. 
Hartford  Directory,  etc.,  Co..  146 
Fed.  832;  Dun  v.  Lumbermen's  Credit 
Assoc,  144  Fed.  83.  75  CCA  241  [aflT 
209  U.  8.  20.  28  SCt  335.  62  L.  ed. 
663.  14  AnnCas  501];  Dun  v.  Inter- 
national Mercantile  Agency,  127  Fed. 
173 ;  List  Pub.  Co.  v.  Keller,  30  Fed. 
772;  Banks  v.  MoDivitl,  2  F.  Cas. 
No.  961.  13  Blatchf.  163;  Scott  v. 
Stenford.  L.  R.  3  Eq.  718.  724:  Kelly 
r.  Morris.  L.  R.  1  Eq.  697-  Jarrold 
V.  QtoUlston,  S  Kay  &  J.  708,  69  Re- 
j>Mnt  1»4:  MofTatt  ft  Paige.  Ltd.  v. 
Oeet-ge  Gill  &  Sons,  Ltd.,  84  L.  T. 
Rep.  N.  S.  452  [rev  86  L.  T.  Rep. 
N.  S.  466];  Cartwrlght  v.  Wharton. 
25  O^t.  1..  857,  1  DomLR  392,  20 
OntWR  868. 

"The  Defendant,  after  collecting 
the  Information  for  himself,  might 
have  checked  his  results  by  the 
FlaintifTs  tables,  but  that  Is  a  widely 
different  thing  from  this  wholesale 
extraction  of  the  vital  part  of  his 
work.  No  man  Is  entitled  to  avail 
himself  of  the  previous  labours  of 
another  for  the  purpose  of  convey- 
ing to  the  public  the  same  Informa- 
tion, although  he  may  append  addi- 
tional Information  to  that  already 
published."  Scott  V.  Stanford,  supra 
[quot  Cartwrlght  v.  Wharton,  25 
Ont.  L.  867,  20  OntWR  853,  1  Dom 
LR  392L 

[a]  rair  use  lUvstrated. — "There 
is  also  another  legitimate  way  of 
using  the  plaintiff's  work.  .  .  .  The 
legitimate  use  la  thls^where  an 
authof  has  by  his  own  pains  and 
labor  collected  his  materials,  and 
got  his  work  into  shape,  he  may 
quite  innocently  look  Into  another 
work  by  a  prior  author  to  see 
whether  there  were  any  facts  or 
Illustrations  which  he  himself  had 
omitted.  For  Instance,  it  Is  alleged 
in  the  present  case  that  the  works 
consulted  by  the  defendant,  when  he 
is  treating  of  heat  and  the  communi- 
cation of  heat,  only  mention  two 
methods  of  communicating  It,  radia- 
tion and  conduction,  and  do  not  men- 
tion convection;  and  that  the  defend- 
ant therefore,  must  have  taken  his 
information  about  convection  from 
the   plaintiff's  work.      Now,   It  seems 


to  me  that  It  would  be  a  proper  and 
allowable  use  for  the  defendant  to 
make  of  the  plaintiff's  book — which 
is  in  some  respects  a  dictionary,  as 
it  were,  of  science,  or  of  the  scien- 
tlflo  subjects  there  handled — if  he 
were  to  examine  it  to  see  whether  he 
had  in  his  own  work  enumerated  all 
the  known  methods  of  communicat- 
ing heat."  Jarrold  v.  Houlston,  3 
Jur.  N.  S.  1051,  1053. 

[b]  Uafidr  na*  lUnstrated. — "The 
modus  ooerandl  by  which  the  defend- 
ants—of course  not  personally  but 
by  persona  In  their  employ — compiled 
the  'List  of  Railway  Stations'  In 
question  In  this  case  appears  to 
have  been  as  follows:  First,  a  list 
was  made  under  direction  of  Miss 
Hacker  by  extracting  and  copying 
all  the  names  of  the  stations  which 
appear  In  the  'A.  B.  C.  or  Alpha- 
betical Railway  Ou4de'  from  and  to 
London,  familiarly  known  to  us  as 
the  'A.  B.  C  time-table.  This  was 
typed  and  in  the  discussion  before 
me  was  referred  to  as  the  typed 
list.  Then  It  Is  said  to  And  more 
stations  a  Mr.  Adams  examined  and 
searched  the  current  time-tables  of 
a  number  of  railway  oompanies  and. 
finding  a  number  of  stations  named 
that  were  not  in  the  typed  list,  added 
these  names  in  writing  to  that  list. 
But  ultimately  for  some  reason  or 
other,  not  perhaps  dlfflcult  to  con- 
jecture, he  turned  to  the  Index  of 
the  current  Bradshaw  and  completed 
the  'List  of  Railway  Stations  for  use 
In  Pearson's  Weekly  Great  Picture 
Contest'  by  cooylng,  without  any 
reference  or  verlflcatlon  of  any  kind, 
such  of  the  names  he  found  In  the 
Index  as  he  had  not  already  got  In 
the  typed  list  as  supplemented  by 
his  researches  in  such  of  the  rail- 
way companies'  time-tables  as  he 
says  he  examined.  Then  the  list  as 
thus  completed  was  printed  and  pub- 
Ilshpd  by  the  defendants  at  the  price 
of  8d.,  and  of  this  they  have  sold 
copies  at  that  price,  no  doubt  real- 
izing a  handsome  profit.  .  .  .  But 
at  all  events  it  appears  to  me  that 
the  defendants  took  a  substantial 
irartion  of  the  list  of  names  con- 
tained In  the  index  to  the  plaintiffs' 
publication,  thus  without  any  exer- 
tion of  their  own  getting  the  bene- 
fit of  the  labour  and  expense  ex- 
? ended  in  compiling  the  list  which 
ormed  the  Index  to  Bradshaw.  This 
they  did  not  for  their  own  personal 
use,  but  for  the  purpose  of  repro- 
duction by  publication  at  a  profit. 
This  'List  of  Railway  Stations'  the 
defendants  published  and  sold,  not 
Indeed  as  an  Index  to  Bradshaw,  but 
for  another  purpose  of  their  own 
and  of  those  who  purchased  copies, 
and,  subject  to  a  point  I  will  pres- 
ently mention,  I  come  to  the  con- 
clusion that  what  was  done  by  the 
defendants  was  an  Infringement  of 
the  copyright  of  the  plaintiffs."  H. 
Blacklock  &  Co.,  Ltd.  v.  C.  Arthur 
Pearson,  Ltd.,  [1916]  2  Ch.  378,  382, 
383. 

88.  Edward  Thomi>son  Co.  v. 
American  Law  Book  Co.,  167  Fed. 
1003,  86  CCA  677  [aiT  130  Fed.  639]; 
Edward  Thompson  Co.  v.  American 
Law  Book  Co.,  122  Fed.  922,  59  CCA 
148,  62  LRA  607  [rev  121  Fed.  907]: 


Morris  v.  Wright,  L.  R.  5  Ch.  27S. 
69  Reprint  1294;  Pike  T.  Nicholas. 
L.  R.  6  Ch.  261:  Jarrold  ▼.  Houlston. 
8  Kay  &  J.  708,  69  Reprint  1294: 
Moffalt  &  Paige.  Ltd.  v.  George  GUI 
Sc  Sons,  Ltd.,  86  L.  T.  Rep.  N.  S. 
466. 

[a]  XUustnttloB^— "It  Is  well 
known  that  Motley  pnoduced  bis 
great  work  after  years  of  patient 
research  among  the  original  archives 
preserved  at  The  Hague  and  other 
European  capitals  and  that  he 
brought  to  light  and  translated 
documents  which  ihad  lain  dormant 
for  centuries.  The  data  thus  col- 
lected enabled  him  to  tread  an  al- 
most undiscovered  path  of  history. 
But  can  It  be  contended  that  a  sub- 
sequent historian  of  the  Netherlands 
would  be  debarred  from  consulting 
the  same  sources  of  information  be- 
cause he  was  guided  to  them  by  a 
list  made  up  from  Motley's  foot- 
notes? It  Is  thought  not."  EMward 
Thompson  Co.  v.  American  Law 
Book  Co..  122  Fed.  922,  926.  59  CCA 
148.   62  LRA  607    [rev  121   Fed.  907]. 

IMW  books  see  Infra  (   110. 

88.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  883  [mod  on 
other  grounds  176  Fed.  833,  100  CCA 
303];  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed. 
922.  59  CCA  148.  -<2  LRA  607  [rev 
121  Fed.  907]. 

80l  Chautauqua  School  of  Nurs- 
ing V.  National  School  of  Nursing, 
238  Fed.  161,  161  CCA  227  [rev  211 
Fed.  1014];  Mead  v.  West  Pub.  Co..  80 
Fed.  380:  SImms  v.  Stanton,  75  Fed. 
6;  List  Pub.  Co.  v.  Keller.  SO  Fed. 
772 ;  Banks  v.  McDlvItt,  2  F.  Cas.  No. 
961,  13  Blatchf.  188;  Cirtwrlght  v. 
Wharton,  25  Ont  L.  367.  1  DomLR 
392,  20  OntWR  853.  See  also  supra 
ii    267-270. 

[a]  Bui*  appUsd. — (1)  "Infringe- 
ment Is  charged,  especially  in  con- 
nection with  the  subject  of  hypo- 
dermic Injections.  Of  course,  all 
previous  medical  knowledg-e  was 
common  property  to  any  writer. 
There  Is  In  neither  lecture  any  ex- 
ercise of  the  imagination  or  any 
original  Investigation.     But  the  com- 

filalnant  alleges  that,  though  it  orlg- 
nated  nothing  new,  it  was  the  first 
to  treat  separately  the  successive 
steps  in  the  operation  as  generally 
practiced  and  to  Illustrate  each  plc- 
torlally.  The  evidence  sustains  this 
allegation.  We  do  not  understand 
such  a  plan  of  Instruction  to  be 
copyrightable.  It  Is  a  startling 
proposition  to  say  that  the  com- 
plainant has  secured  the  monopoly 
for  28  years  of  stating  In  separate 
categories  and  illustrating  pictorially 
the  successive  steps  of  this  very  well 
known        operation."  Chautauqaa 

School  of  Nursing  v.  National  School 
of  Nursing,  238  Fed.  161,  152,  161 
CCA  227  [rev  211  Fed.  1014].  (2) 
Thus  a  later  writer  on  an  art  or 
science,  like  physiognomy,  although 
consulting  and  using  the  works  of 
an  earlier  writer  on  the  subject,  will 
be  held  not  to  have  pirated,  but  to 
have  made  a  fair  use  of  them,  it  not 
appearing  that  they  have  been  drawn 
from  to  a  substantial  degree,  not- 
withstanding there  are  some  errors 
common   to    both,   and    they   have  a 


For  later  oasss,  davslopmaata  and  ohaacss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  not«  number. 
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colorable  alterations  and  Tariations  only,  to  diaguisQ 
the  use  thereof,  or  whether  the  work  is  the  result 
of  his  own  labor,  skill,  and  use  of  common  materials 
and  common  sources  of  knowledge  open  to  all  men, 
and  whether  the  reeemblances  are  either  accidental 
or  arising  from  the  nature  of  the  subject;  in  other 
words,  whether  defendant's  work  4s  quoad  hoc  a 
servile  or  evasive  imitation  of  the  copyrighted 
work,  or  a  bona  fide  and  original  compilation  from 
other  common  and  independent  sources.*^  The 
question  is  always  simply  one  of  fact,  whether  de- 
fendant copied  the  matter  from  complainant's  book 
or  obtained  it  by  his  own  skill  and  labor  from  the 


common  source.' 

[t  308]  (2)  Directories.  It  is  safe  to  say  that 
the  compiler  of  a  general  directory  is  not  at  liberty 
to  copy  any  part,  however  small,  of  a  previous 
directory  to  save  himself  the  trouble  of  collecting 
the  materials  from  original  sources."  It  is  an  in- 
fringement to  copy  names  and  addresses  or  other 
information  from  a  copyrighted  directory  and  to 
insert  such  copied  matter  into  a  rival  directory, 
notwithstanding  the  correctness  of  the  information 
80  copied  was  verified  before  being  used  by  send- 
ing canvassers  to  the  addresses  given  and  making 
inquiries.**    Verification  is  not  equivalent  to  origi- 


slmllar  division  of  systema  as  a 
basis,  sucli  dlTlslon  belne  only  a 
somewhat  altered  form  of  a  division 
In  a  work  of  a  previous  writer  from 
which  they  both  had  a  right  to  draw 
material.  Simms  v.  Stanton,  76 
Fed.  8. 

91.  Dun  V.  Iiumbermen's  Credit 
Assoc.  209  U.  S.  20.  28  SCt  336.  S2 
L..  ed.  663,  14  AnnCaa  Ml;  Chau- 
tauqua School  of  Nursing  v.  National 
School  of  Nursing,  238  Fed.  161,  161 
CCA  227  [rev  211  Fed.  10141;  Samp- 
son, etc.,  Co.  v.  Seaver^Radiord  Co., 
140  Fed.  639,  72  CCA  66  (rev  184  Fed. 
890];  Simms  v.  Stanton,  76  Fed.  6; 
Emerson  v.  Davles,  8  F.  Cas.  No. 
4,436.  3  Story  768;  Carnan  v.  Boyles, 

2  Bro.  Ch.  80,  29  Reprint  46,  1  Cox 
Ch.  283,  29  Reprint  1168;  Murray  v. 
Bosue,  1  Drew.  363,  61  Reprint  487; 
'Wilkins  v.  Alkin,  17  Ves.  Jr.  422.  34 
Reprint  1(3;  Matthewson  v.  Stock- 
dale.  12  Ves.  Jr.  270.  23  Reprint  lOS; 
Liddell  v.  Copp-Clark  Co..  2  OntWR 
16. 

[a]  "Th»  OBly  fair  vaa  you  can 
make  of  the  work  of  another  of  this 
kind  [descriptive  catalogue]  is  where 
you  take  a  number  of  such  works; 
catalogues,  dictionaries,  digests,  etc.; 
and  look  over  them  all  and  then  com- 

?iile  an  original  work  of  your  own, 
ounded  on  the  information  you  have 
extracted  from  each  and  all  of  them; 
but  it  is  of  vital  importance  that 
such  new  work  should  have  no  mere 
copying,  no  merely  colourable  altera- 
tions, no  blind  repetition  of  obvious 
errors."  Hotten  v.  Arthur,  1  Hem. 
&  M.  603.  609,  71  Reprint  264  [quot 
Cartwright  v.  Wharton,  25  Ont.  L. 
857.  862,  20  OntWR  863,  1  DomLR 
3921. 

[bi  BjlUbl  or  ■nsmuutos  Olsttn- 
rnuned  from  aura  data. — "When  we 
consider  that  the- matter  consists  of 
names  and  other  data,  which,  when 
true,  must  be  the  same  in  any  re- 
port, and  that  in  many  cases  the 
source  of  Information  must  often  be 
the  same  with  both  the  parties 
thereto,  it  would  seem  to  be  Just  to 
lay  down  a  different  rule  from  that 
which  obtains  in  cases  where  syllabi 
and  summaries  of  law  and  fact  are 
appropriated.  Here  seems  to  be  no 
attempt  to  coin  money  out  of  Jin- 
other's  lal>or.  It  is  clearly  a  case  in 
which  the  matter  taken  must  be  sub- 
staniial  and  such  as  to  really  work 
injury  to  complainants."  Dun  v. 
Lumbermen's  Credit  Assoc,  209  U.  S. 
20,  22,  28  SCt  335,  62  L.  ed.  663,  14 
AnnCas  601. 

•2.  Colliery  Engineer  Co.  v. 
United  Correspondence  Schools  Co., 
94    Fed.    162;    Johnson    v.    Donaldson, 

3  Fed.  22,  18  Blatchf  287;  H.  Black- 
lock  &  Co.,  Ltd.  V.  C.  Arthur  Pear- 
son. Ltd.,  [19161  2  Ch.  376;  Weath- 
erby  v.  International  Horse  Agency 
&  Exchange,  Ltd.,  [1910]  2  Ch.  297; 
Beauchemin  v.  Cadieux.  10  Que.  K.  B. 
255,  22  Que.  Super.  482  [aft  31  Can. 
8.  C.  370.  2  ComL  170]. 

[a]  Svl*  appllad.— "The  com- 
plainant had  no  monopoly  of  the 
things  taught  in  its  lecture,  because 
they  were  the  common  teaching. 
Maj.  Reynolds,  in  preparing  his  lec- 
ture, had  a  right  to  consult  all  pre- 
vious publieations  on  the  subject,  in- 
cluding the  complainant's  lecture  No. 
6.  and  to  state  in  his  own  language 
[18  C.  X— 72] 


what  he  thought  to  be  the  proper 
and  the  best  practice.  From  the 
nature  of  things  there  were  certain 
to  be  considerable  resemblances,  Just 
as  there  must  be  between  the  work 
of  two  persons  complllne  a  directory, 
or  a  dictionary,  or  a  guide  for  rail- 
road trains,  or  for  automobile  trips. 
In  such  cases  the  question  is  whether 
the  writer  has  availed  himself  of  the 
earlier  writer's  work  without  doing 
any  Independent  work  himself." 
Chautauqua  School  of  Nursing  v. 
National  School  of  Nursing.  238  Fed. 
151.  153,  161  CCA  227  [rev  211  Fed. 
1014]. 

93.  Social  Register  Assoc,  v.  Mur- 
phy, 128  Fed.  116;  Trow  Directory 
Printing,  etc.,  Co.  v.  U.  S.  Directory 
Co..  122  Fed.  191;  Williams  v. 
Smythe,  110  Fed.  981;  Trow  Direc- 
tory, etc.,  Co.  V.  Boyd,  97  Fed.  586; 
List  Pub.  Co.  v.  Keller,  30  Fed.  772; 
Morris  v.  Wright,  L.  R.  6  Ch.  279; 
Morris  V.  Ashbee,  L.  R.  7  Eq.  34; 
Kelly  V.  Morris,  L.  R.  1  Eg.  697.  702; 
Cartwright  v.  Wharton,  26  Ont.  L. 
357,  1  DomLR  892.  20  OntWR  863; 
Henderson  Directories  Ltd.  v.  Tregil- 
lus  Thompson  Co.  Ltd.,  16  DomLR 
209. 

"The  defendant  could  not  take  a 
single  line  of  the  Plaintiff's  Direc- 
tory for  the  purpose  of  saving  him- 
self labour  and  trouble  in  getting 
his  information."  Kelly  v.  Morris, 
supra  [quot  Cartwright  v.  Wharton, 
25  Ont.  L.  367,  20  OntWR  863.  1  Dom 
LR  3921 

[a]  '•Soolstj"  dlraoterlMk— In  a 
case  between  the  proprietors  and 
publishers  of  rival  "society"  directo- 
ries which  purported  to  give  the 
names  and  addresses  of  those  per- 
sons in  New  Tork  city  who  were 
people  of  fashion,  complainant  as- 
serted that  its  copyrighted  directory, 
the  "List,"  was  Infringed  by  defend- 
ant's directory,  the  "Social  Regis- 
ter." Wallace.  J.,  said  that  it  was 
not  necessary  to  apply  as  strict  a 
rule  as  would  have  been  required  if 
the  two  publications  were  general 
directories.  He  said:  "They  are 
designed  to  provide  a  catalogue,  in 
convenient  form,  of  the  names  and 
addresses  of  a  selected  class  of  eli- 
gible persons.  They  are  original  to 
the  extent  that  the  selection  is  orig- 
inal. Their  commercial  value  de- 
pends upon  the  Judgment  and  knowl- 
edge of  the  author  respecting  the 
social  standing  and  society  relations 
of  a  limited  class  of  the  general 
public.  When  the  selection  is  made, 
each  compiler  must  of  necessity  re- 
produce the  same  names  and  ad- 
dresses, so  far  as  the  selctions  coin- 
cide, and  must  arrange  them  in 
alphabetical  order.  The  law  of  copy- 
right only  requires  the  subsequent 
compiler  to  do  for  himself  that 
which  the  first  compiler  has  done. 
The  same  sources  of  original  infor- 
mation are  open  to  each.  Either  of 
the  present  parties  could  lawfully 
use  the  general  city  directory  to  ob- 
tain the  correct  addresses  of  the  se- 
lected persons;  nor  is  it  doubted  that 
the  defendant,  had  the  right  to  use 
the  complainant's  book  for  the  pur- 
pose of  verifying  the  orthography 
of  the  names,  or  the  correctness  of 
the  addresses,  of  the  persons  se- 
lected.   But    If    the    defendant    has 


used  the  List  to  save  himself  the 
trouble  of  making  an  independent 
selection  or  classlflcation  of  the  per- 
sons whose  names  appear  in  the 
Social  Register,  although  he  may 
have  done  so  only  to  a  very  limited 
extent,  he  has  infringed  the  com- 
plainant's copyright."  List  Pub.  Co. 
V.  Keller,  30  Fed.  772.  778. 

94.  Hartford  Printing  C6.  v. 
Hartford  Directory,  etc.,  Co.,  146 
Fed.  832;  Sampson,  etc.,  Co.  v. 
Seaver-Radford  Co.;  140  Fed.  539,  72 
CCA  66  [rev  134  Fed.  890};  Morris 
v.  Wright,  L.  R.  6  Ch.  279;  Morris 
v.  Ashbee,  L.  R.  7  Eq.  34,  41;  Kelly 
v.  Morris,  L.  R.  1  Eq.  697;  Cart- 
wright V.  Wharton,  26  Ont.  L.  8ST, 
863,  1  DomLR  892.  20  OntWR  863. 
See  also  supra  |  307. 

"It  is  plain  that  it  could  not  be 
lawful  for  the  Defendants  simply 
to  cut  the  slips  which  they  have  cut 
from  the  Plaintiff's  directory  and 
insert  them  in  theirs.  Can  it  then 
be  lawful  to  do  so  because  in  addi- 
tion to  doing  this,  they  sent  persons 
with  the  slips  to  ascertain  their  cor- 
rectness? I  say,  clearly  not.  Then, 
again,  would  their  acts  be  rendered 
lawful  because  they  got  payment 
and  authority  for  the  insertion  of 
the  names  from  each  individual 
whose  name  appeared  In  the  slips? 
And  to  this  I  again  answer,  clearly 
not.  .  .  .  They  had  no  right  to 
make  the  results  arrived  at  by  the 
Plaintiff  the  foundation  of  their 
work  or  any  material  part  of  it,  and 
this  they  have  done."  Morris  v. 
Ashbee,  supra  [quot  Cartwright  v. 
Wharton,  supra]. 

"Moffatt  &  Paige,  Ltd.  v.  George 
Gill  &  Sons,  Ltd.,  86  L.  T.  Rep. 
N.  S.  466,  expresses  the  rule  In  di- 
rectory cases  which  has  been  sanc- 
tioned by  the  Circuit  Court  of  Ap- 
?ieal8  for  the  Second  Circuit.  It  is 
rue  that  it  was  obiter  in  both  cases, 
but  it  is  such  a  reasonable  rule  that 
I  am  bound  to  conclude  that  it  will 
become  the  law  of  this  circuit,  if  It 
has  not  formally  become  so  already. 
The  Judge  who  wrote  in  Moffatt  v. 
Gill  plainly  agreed  with  counsel  that 
the  cases  relating  to  directories  say 
that  you  cannot  take  another  man's 
sheets  and  reprint  them  as  your 
own.  but  you  may  take  his  sheets 
with  you,  and  ascertain  by  personal 
Investigation  whether  they  are  cor- 
rect, and  If '  you  find  that  they  are 
you  may  publish  the  result  as  your 
own.  In  my  opinion,  the  cases,  both 
English  and  American,  all  come  to 
this:  You  must  not  bodily  trans- 
mit the  results  of  another's  labor 
from  his  sheets  to  your  own;  but, 
having  made  an  honest  canvass,  you 
may  use  his  work  for  the  purpose 
of  checking  and  revising  your  own. 
If  you  will  do  so  honestly,  Independ- 
ently, and  thoroughly,  and,  having 
done  so,  you  may  publish  the  final 
result.  If  you  use  another's  copy- 
righted directory  without  thorough 
verification,  you  are,  to  the  extent 
that  you  fail  to  carefully  verify, 
guilty  of-  the  pure  unadulterated 
labor-saving  device  of  copying.  If 
you  use  It  only  fon  comparison,  and 
then  positively  verify  at  the  cost  of 
your  own  exertion,  you  have  not  done 
wrong,  because  you  have  only  used 
the  copyrighted  matter  as  a  guide  to 
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nal  compilation  and  does  not  justify  appropriation.'^ 
The  reason  for  a  strict  rule  in  this  class  of  cases 
is  that  it  is  easy  to  claim  that  the  matter  has  been 
verified  when,  as  a  matter  of  fact,  it  has  been  very 
imperfectly  verified  or  not  at  all."  It  is  a  fair 
and  legitimate  nse  of  a  rival  directory,  however,  to 
use  it  for  the  purpose  of  ascertaining  where  a 
particular  person  lives,'^  or  to  ascertain  whether 
or  not  it  is  worth  while  to  call  on  him,"*  or  to 


I    (§308 

.check  up  the  new  work  for  the  purpose  of  ivehf3ring 
results  iildependently  obtained,  and  of  ascleitahung 
and  correcting  omissions  and  errors.**  Biat  this  is 
substantially  the  limit  of  allowable  use  ox  a  rival 
copyrighted-  directory.^  The  subsequent  jeaapiler 
has  no  right  to  make  the  results  arrived  at  by  his 
predecessor  the  foundation  of  his  work  orlany  ma- 
terial part  of  it.'  Difference  in  the  date  at  pobli- 
eation  of  the  two  directories  affords  no  defense.' 


the  facts,  which  Is  the  exact  uae  to 
which  the  compiler  has  dedicated  his 
book."  Hartford  Prlntlngr  Co.  v. 
Hartford  Directory,  etc  Co.,  146 
Fed.  332,  334. 

96.  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  S39,  72  CCA 
5S  [rev  134  Fed.  890];  Kelly  v.  Mor- 
ris, L.  R.  1  Eq.  697,  702  (where  de- 
fendant was  held  to  have  infringed, 
the  court  saying:  "What  he  naa 
done  has  been  just  to  copy  the  Plain- 
tiff's book  and  then  to  send  out  can- 
vassers to  see  if  the  information  so 
copied  was  correct");  Cartwrlght  v. 
Wharton,  25  Ont.  L..  357,  1  DomLR 
392,  20  OntWR  853.  But  see  Moffatt 
A  Paige,  Ltd.  v.  George  QUI  ft  Sons, 
Ltd..  86  L.  T.  Rep.  N.  S.  466  (dis- 
cussed supra  S  307  note  83  [a]). 

[a]  niwrtratlona. — (1)  "What  the 
respondent  has  done  Is  dearly  a  re- 
publication of  the  complainant's 
copyrighted  matter.  With  reference 
to  each  name,  the  words  and  the  ar- 
rangement of  the  words  were  pri- 
marily taken  from  the  complain- 
ant's dlrctory,  and  they  were  repub- 
lished In  the  respondent's  directory. 
It  Is  true  that  the  words  thus  taken 
from  the  complainant's  directory, 
having  been  'slipped,'  as  It  were, 
passed  through  the  hands'  of  can- 
vassers: but  this  was  not  original 
work.  It  was  only  a  verification  of 
what  was  found  In  the  complainant's 
directory,  so  that  this  incidental 
work  only  completes  and  makes  cer- 
tain the  connecting  link  between  the 
two  publications.  Therefore  we 
start  with  what,  on  Its  face,  la  in- 
fringing matter."  Sampson,  etc.,  Co. 
V.  Seaver-Radford  Co.,  140  Fed.  539, 
543,  72  CCA  65  [rev  134  Fed.  S90]. 
<2)  "The  plaintiff,  however,  is  not 
in  this  case  driven  to  depend  solely 
on  the  evidence  of  common  errors, 
because,  while  the  defendant  says  he 
got  much  of  his  material  from  other 
sources — and  no  doubt  he  did — he 
admits  that  he  got  much  of  it  from 
the  plaintiff's  publication.  He  says 
that  the  first  thing  he  did  in  pre- 
paring his  material  was  to  send  to 
each  oarrister  and  oolldtor  In  the 
Dominion  what  he  called  a  correc- 
tion slip,  which  contains  the  solicit- 
or's name,  and,  in  the  case  of  a  Arm, 
the  names  of  each  member.  With 
each  slip  was  sent  a  circular  stat- 
ing that  the  defendant  was  prepar- 
ing an  improved  Law  List  for  1911, 
and  requesting  the  person  to  whom 
it  was  sent  to  return  the  slip  with 
any  suggested  corrections.  The  de- 
fendant took  the  names -of  most,  if 
not  all,  of  those  to  whom  he  sent 
these  correction  slips  from  the  plain- 
tiff's publication.  Many,  but  not 
nearly  all,  of  these  correction  slips 
were  returned  to  the  defendant  In 
due  course.  From  these  and  from 
the  plaintiff's  Ubcs,  which  he  also 
used  for  that  purpose,  he  prepared 
for  the  Registrar  or  other  omcial  of 
the  Court  at  the  county  town  of  each 
county  in  the  Dominion  a  list  of  the 
barristers  and  solicitors  in  that 
county,  requesting  the  official  to  cor- 
rect the  list  and  return  it  to  him 
with  any  alterations  in  or  additions 
thereto."  Cartwrlght  v.  Wharton,  25 
Ont.  L.  357,  359,  1  DomLR  392,  20 
OntWR  853  (holding  that  such  list 
was  an  Infringement). 

96.  Kelly  v.  Morris,  L.  R.  1  Bq. 
697. 

Proof  of  oopTlav  see  infra  {]  424- 
430. 


97.  Social  Register  Assoc,  v. 
Murphy,  128  Fed.  116;  List  Pub.  Co. 
V.  Keller,  30  Fed.  772;  Morris  v. 
Wright.   L.    R.    6    Ch.    279. 

[a]  rair  nse  lUiutratad. — "In  List 
Pub.  Co.  V.  Keller,  30  Fed.  772, 
Judge  Wallace  said  of  publications 
of  this  character:  'They  are  de- 
signed to  provide  a  catalogue,  in 
convenient  form,  of  the  names  and 
addresses  of  a  selected  clans  of 
eligible  persons.  They  are  original 
to  the  extent  that  the  selection  Is 
original.  Their  commercial  value  de- 
pends upon  the  Judgment  and  knowl- 
edge of  the  author  respecting  the 
social  standing  and  society  relations 
of  a  limited  class  of  the  general  pub- 
lic. .  .  .  Either  of  the  present 
parties  could  lawfully  use  a  general 
city  dlrectoiy  to  obtain  the  correct 
addresses  of  the  selected  persons; 
nor  is  it  doubted  that  the  defendant 
has  the  right  to  use  the  complain- 
ant's book  for  the  purpose  of  veri- 
fying the  orthography  of  the  nicmes 
or  the  correctness  of  the  addresses 
of  the  persons  selected.  But  if  the 
defendant  has  used  the  list  to  save 
himself  the  trouble  of  making  an 
Independent  selection  or  classlflca- 
tlon  of  the  persons  whose  names  ap- 
pear In  the  Social  Register,  although 
he  may  have  done  so  only  to  a  very 
limited  extent,  he  haa  Infringed  the 
complainant's  copyright.'  While  so 
extended  a  use  of  a  general  city 
directory  would  probably  not  be 
justified  by  the  weight  of  authority, 
yet,  if  the  defendant  had  first  com- 
piled a  list  of  residents  of  Newport, 
Jamestown,  and  vicinity,  it  Is  not 
clear  that  he  might  not  use  the 
complainant's  Washington  list,  for 
example,  for  the  limited  purpose  of 
finding  the  winter  addresses  of  a 
small  number  of  persons.  A  like 
question  arises  In  relation  to  the 
Boston  and  Baltimore  Registers.  It 
should  be  observed,  however,  that  by 
recourse  to  the  complainant's  publi- 
cation the  defendant  would  receive 
information  of  a  different  character 
from  that  afforded  by  an  ordinary 
directory  with  the  ordinary  alpha- 
betical classification,  for  he  would 
be  informed  as  to  the  group  of  per- 
sona constituting  a  hou,sehold,  and 
also  as  to  the  maiden'  names  of 
married  women.  This  information 
was  the  product  of  the  comolaln- 
ant's  labor  and  expense,  and  the 
complainant  Is  entitled  to  protection 
In  Its  use."  Social  Register  Assoc. 
V.    Murphy,   128    Fed.    116,    119. 

Se.  Morris  v  Wright,  L.  R.  6  Ch. 
279  [foil  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed. 
922,  59  CCA  148,  62  LRA  607  (rev 
121    Fed.    907)]. 

99.  Hartford  Printing  Co.  v.  Hart- 
ford Directory,  etc.,  Co.,  146  Fed. 
332;  Dun  v.  International  Mercantile 
Agency,  127  Fed.  173  (credit  rat- 
ings).    See  also  supra  I   307. 

fai  ▼erlfloaUoB  of  naniM  and  ad- 
dxeaaea. — The  later  compiler  of  a 
directory  may  use  the  first  compil- 
er's book  for  the  purpose  of  veri- 
fying the  orthography  of  the  names 
or  tne  correctness  of  the  addresses 
of  the  persons  selected.  List  Pub. 
Co.  V.  Keller,   SO  Fed.  772. 

I.     See  cases  passim. 

S.  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co..  140  Fed.  639,  72  CCA 
56  [rev  134  Fed.  890];  Morris  v.  A'sh- 
boe,  L.  R.  7  Eq.  34;  Bain  v  Hender- 
son. 16  B.  C.  318;  Kelly  v.  Hodge. 
29   L.   T.  Rep.  N.   S.   387;  Cartwrlght 


V.  Wharton,  26  Ont.  L.  357.  1  DomLR 
392,   20  OntWR  863. 

[a]  Bsanlt  of  Aeelatoa*  — ntmar- 
izad. — "Where  they  have  been  pre- 
pared like  the  complainant's  direc- 
tory, bv  original  canvassing  or  other 
original  work,  especially  at  con- 
siderable expense,  the  rule,  both  at 
the  beginning  and  at  the  end.  is 
laid  down  In  general  terms  as  fol- 
lows: In  the  beginning.  In  Lewis  v. 
Fullarton,  2  Beav.  6,  17  EngCh  6. 
48  Reprint  1080,  Lord  Langda.Ie.  re- 
ferring to  a  gaietteer,  said,  at  page 
8:  'Whilst  all  are  entitled  to  resort 
to  common  sources  of  Information, 
none  are  entitled  to  save  theniselve« 
trouble  and  expanse  by  availing 
themselves,  for  their  own  profit,  ol 
other  men's  work  still  subject  to 
copyright  and  entitled  to  protection.' 
Also,  at  the  end,  in  1874,  In  Hoss  v. 
Scott,  L.  R.  18  Eq.  444,  458.  refer- 
ring to  a  copyrighted  compilation 
for  the  use  of  fruitgrowers.  Vice 
Chancellor  Hall,  after  citing  Morris 
V.  Wright,  L.  R.  6  Ch.  279,  and  Kelly 
V.  Morris,  L.  R.  1  Eq.  697.  said: 
The  true  principle  in  all  these  cases 
is  that  the  defendant  is  not  at 
liberty  to  use  or  avail  himself  of  the 
labor  which  the  plaintiff  has  been  at 
for  the  purpose  of  producing  his 
work;  that  is,  In  fact,  merely  to  take 
away  the  result  of  another  man's 
labor,  or,  in  other  words  his  prop- 
erty.' "  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  539,  542.  72 
CCA  65   [rev  134   Fed.  8901. 

[b1  "The  anasUon  of  tali  vsa 
miui  depend  to  a  considerable  ex- 
tent upon  actual  conditions  and  prac- 
tical business  considerations.  It  is 
unnecessary  to  adopt  for  this  case 
the  strict  rule  that  no  use  of  direc- 
tories of  this  class  can  be  made  in 
the  compiling  of  other  lista.  It  is 
enough  that  we  look  at  the  substan- 
tial character  of  the  complainant's 
property  rights,  and  inquire  whether 
the  defendant  lias  derived  a  sutwtan- 
tial  benefit  from  the  complainant's 
labors,  and  has.  in  any  substantial 
respect,  interfered  with  the  com- 
plainant by  using  material  whicta  is 
the  property  of  the  complainant.' 
Social  Register  Assoc  v.  Murphy, 
128   Fed.   116,   119. 

3.  Sampson,  etc.,  Co.  v,  Seaver- 
Radford  Co.,  140  Fed.  639,  72  CCA 
55  [rev  134  Fed.  890];  Bain' v.  Hen- 
derson, 16  B.  C.   318. 

[a]  Slffereaoe  la.  date  •■  «f  irtUk 
facta  are  ■t«ted^-"The  suggestion 
made  by  the  learned  Judge  of  the 
Circuit  Court,  arising  out  of  the  fact 
that  each  of  the  two  directories  haa 
a  different  outlook,  in  having  a 
different  date  of  publication,  does 
not  seem  to  have  received  any  sup- 
port from  any  of  the  decided  cases 
whatever  the  result  of  each.  On  the 
other  hand,  while  none  of  them  has 
expressly  referred  to  this  sugges- 
tion, all  or  nearly  all  of  them  dis- 
regard it,  and  thus,  by  Implication, 
indicate  that  the  distinction  arising 
out  of  the  fact  of  differences  of  time 
to  which  the  directories  in  question 
have  relation  is  not  a  substantial 
one.  Certainly  the  injury  which  such 
republications  Inflict  on  Uie  owners  of 
copyrighted  directories,  and  the  un- 
dermining of  the  markets  of  the 
original  publishers  arising  there- 
from, if  permitted,  may  be  so  seri- 
ous that  It  is  Impossible  to  assume 
that  the  use  to  which  the  respondent 
put  the  complainant's  publication,  in 
the    manner   we   have    expressed.    Is 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[^  309]  (3)  Dletionailes.  The  compiler  of  a 
dictionary  has  a  righ,t  to  make  use  of  a  previously 
published  dictionary  as  a  source  of  information,  but 
he  has  no  right  tq  copy  its  arrangement  and 
definitions.* 

[i  310]  (4)  Law  Books.  Law  books  of  all  kinds 
belong  broadly  to  the  class  of  compilations,  and  on 
a  question  of  infringement  the  general  rules  as  to 
infringement  of  other  kinds  of  compilations  are 
fully  applicable.*  But  they  also  belong  to  the  class 
of  works  treating  of  the  arts  and  sciences,  the  pub- 
lication of  which  implies  consent  to  some  use  of 
them  by  subsequent  writers,  to  the  end  that  there 
may  be  progress  in  the  particular  art  or  science, 
and  this  affects  the  question  of  what  constitutes 
infringement  of  law  books.*  They  are  also  dis- 
tinguished from  pure  compilations  in  that  there  is 
room  for  an  original  literary  element,  and  they  may 
be  works  of  literature  in  the  highest  sense.'  The 
question  of  what  constitutes  an  infringement  of 
copyright  of  various  classes  of  law  books  has  been 
often  before  the  courts.* 
Textbooks  and  encyclopedias.    Quotations  and  ez- 

wlthln  any  Implied  consent,  such  as 
we  have  said  attaches  with  regard 
to  copyrighted  matter."  Sampson, 
etc.,  Co.  V.  Seaver-Radford  Co.,  140 
Fed.  689,  543,  72  CCA  55  [rev  134 
Fed.  8901. 

4.  ChflB  V.  Gronlund,  41  Fed.  145; 
Spiers  V.  Brown,  6  Wkly.  Rep.  862; 
Beauchemln  v.  Cadleux,  10  Que.  K.  B. 


255,  22  Que.  Super.  482  [app  dism  31 
Can.  S.  C.  870,  2  ComL  170]. 

[a]  Va»  of  dloUoaastM. — In  a  suit 
for  the  infringement  of  copyright  In 
a  SwedlBh-English  dictionary,  plain- 
tiff's evidence  tended  to  show  that 
his  book  contained  about  thirty 
thousand  Swedish  words  in  most 
common  use,  with  short  Bnglish 
deflnltlons,  which  ha  composed;  that 
defendant's  book  contained  about  ten 
thousand  of  the  same  Swedish  words 
and  a  few  other  words,  with  similar 
English  deflnltlons,   made   by   taking 

filamtlfl's  book  and  striking  out  Eng- 
ish     words    with    their    definitions, 
slightly   changing   the   definitions   of 
those  remaining,  adding  a,  few  other 
Swedish  words  with  their  definitions, 
and  printing  the  result,  omitting  the 
root  in  succeeding  words  with  differ- 
ent terminations  from  the  same  root. 
In  austalnlng  the  verdict  of  the  Jury, 
In  so  far  as  it  was  for  plaintiff,  the 
court    said;      "The    Jury    must    have 
found     that    the    plaintiff's    composi- 
tion   of    English    definitions    accom- 
panying the  Swedish  words  was  cop- 
led.     Each  Swedish  word  was  a  topic 
for    the    composition    of    an    English 
definition;    and    the    plaintiff's   copy- 
right    would     protect     his     literary 
^ork    in    composing    them,    however 
short  they  might  be  upon  each  topic. 
.     .    .    The   omission   of   the   roots   of 
words  following  those  in  which  they 
were  printed,  left  them,  to  be  under- 
stood; and  they  were  represented  by 
the    space,    in    connection    with    the 
terminations  as  fully  as  if  there,  in 
nuiking    out    the    words."      Chils    v. 
Qronlund.  41  Fed.  146,  14«. 
5.     See  supra  {{  307-309. 
e.     'West     Pub.     Co.     V.     Edward 
rhompson  Co.,  17B  Fed.  833,  100  CCA 
103     [mod    169    Fed.    833] ;     Sampson, 
jtc,    Co.    V.   Seaver-Radford   Co.,   140 
Ped.     539,    72    CCA    65    [rev   134    Fed. 
!90]:       Edward      Thompson      Co.      v. 
^.merlcan    Law    Book    Co.,    130    Fed. 
(39 .  [aft   157    Fed.    1003,    86    CCA   677 
app  dlsm  216  tJ.  S.   625,  30  SCt  576, 
J4    X.. .  ed.    642)];    Edward   Thompson 
7o.    V.    American   Law   Book   Co.,    122 
r-ed.     922,    69    CCA    148,    62    LRA    607 
rev    121    Fed,    9071:    Mead    v.    West 
>ub.    Co..  80  Fed.  380. 

"The  literature  of  the  law  as  it 
xlsts  to-day  is  the  result  of  evolu- 
lon.  ESach  author  has  had  the  bene- 
t  J>t  all  that  preceded  him  and  has 
hus  been  able  to  add  something  to 
tie  common  fund  Intended  to  lighten 


the  labors  of  the  profession.  It 
would  be  a  serious  blow  to  Jurispru- 
dence were  the  rule  enunciated  that 
the  author  of  a  law  book  Is  pre- 
cluded from  taking  a  list  of  authori- 
ties cited  by  a  previous  writer  on 
the  same  subject  and  making  an  in- 
dependent examination  of  them.  In- 
dividuals might  profit  but  the  de- 
velopment of  legal  science  would  be 
hampered  by  such  a  rule, — a  rule  not 
of  advancement  but  of  retrogres- 
sion." Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed. 
922,  925,  59  CCA  148,  62  LRA  607 
[rev  121  Fed.  907]. 

7.  Blackstone's  Commentaries  is 
a  classic  example. 

8.,    See  cases   this  section  passim. 

Proof  of  oopylng  see  infra  I  424 
et  seq. 

9.  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  639,  72  CCA 
55  [dlst  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed. 
92?,  59  CCA  148,  62  LRA  607].  See 
also  supra  {{  280.  288.  299,  300. 

la  White  V.  Bender,  186  Fed.  921. 
See  also  supra  i  300. 

11.  George  T.  Blsel  Co.  v.  Bender, 
190  Fed.  206;  White  v.  Bender,  185 
Fed.  921;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  838,  100  CCA 
803  [mod  169  Fed.  883];  Edward 
Thompson  Co.  ▼.  American  Law 
Book  Co.,  180  Fed.  689  faff  167  Fed. 
1003,  86  CCA  677  (app  dism  216  U.  S. 
625.  30  SCt  576,  54  L.  ed.  642)];  Ed- 
ward Thompson  Co.  v.  American 
Law  Book  Co.,  122  Fed.  922.  69  CCA 
148,  62  LRA  607  [rev  121  Fed.  9071; 
Mead  V.  West  Pub.  Co.,   80  Fed.  380. 

1^]  Knis  apvllaO. — (1)  "Is  a  copy- 
righted law  book  infringed  by  a  sub- 
sequent work  on  the  same  subject 
where  the  only  accusation  against 
the  second  author  is  that  he  col- 
lected all  available  citations,  includ- 
ing those  found  in  the  copyrighted 
work,  and,  after  examining  them  in 
text-books  and  reports,  used  those 
which  he  considered  applicable  to 
support  his  own  original  text?  We 
are  of  the  opinion  that  this  question 
must  be  answered  in  the  negative. 
The  doctrine  contended  for  by  the 
complainant  extends  the  law  of 
copyright  beyond  its  present  bounds 
and  if  pushed  to  its  logical  conclu- 
sion will  inflict  a  far  greater  Injury 
upon  literature  than  it  can  ever  ex- 
pect to  prevent.  If  it  be  held  that 
an  author  cannot  consult  the  author- 
ities collected  by  his  predecessors, 
the  law  of  copyright,  enacted  to 
promote  the  progress  of  science  and 
useful  arts,  will  retard  that  progress. 
It  will  be  found  upon  examining  the 
reported  cases  that  there  has  been 
a  finding  of  noninfringement  unless 
it  appears  that  the  whole  or  a  part 


tracts  may  be  taken  from  legal  textbooks  and 
encyclopedias  within  the  limits  of  fair  use  already 
stated."  This  must  not  be  carried  to  the  point 
where  the  value  of  the  prior  book  is  sensibly 
diminished,  or  the  labors  of  the  prior  writer  sub- 
stantially appropriated  to  an  injurious  extent,  or 
so  that  the  later  book  will  to  any  extent  supersede 
the  prior  book  by  reason  of  the  matters  taken.^° 
So  a  prior  textbook  or  encyclopedia  may  be  used 
as  a  mere  guidq  to  the  decisions  or  other  original 
sources  of  information,  and  if  such  original  sources 
are  bona  fide  consulted,  and  independently  used  in 
the  preparation  of  the  later  book,  there  is  no  in- 
fringement." But  if  the  subsequent  writer  merely 
copies  or  paraphrases  matter  in  a  prior  copyrighted 
book,  in  order  to  save  himself  the  labor  of  inde- 
pendently producing  it  from  the  original  sources, 
he  is  guilty  of  infringement.^'  This  includes  copy- 
ing the  citations  of  a  prior  book  together  with  their 
collocation  with  particular  propositions,  without 
independent  resort  to  the  original  sources.^*  Even 
the  index  to  a  l^al  work  may  be  infringed  if  it  is 
copied,  although  it  will  not  be  infringed  where  the 

of  the  copyrighted  work  has  been 
copied,  either  in  haec  verba  or  by 
colorable  variation."  Edward  Thomp- 
son Co.  V.  American  Law  Book  Co., 
122  Fed.  922,  928.  69  CCA  148,  62 
LRA  607  [rev  121  Fed.  907].  (2) 
"To  that  extent  complainant  had,  by 
original  research,  blazed  the  way 
through  the  wilderness  of  the  re- 
ports, and  marked  out  where  timber 
for  eachpaiticular  article  might  be 
found.  With  complainant's  work  be- 
fore him,  a  student,  a  practicing 
lawyer,  or  a  writer  could  more 
quickly  get  in  touch  with  the  body 
Juaicial  deliverances  on   the  par- 


of 

tlcular  subject  he  had  In  hand,  than 
he  could  if  he  had  only  the  digests 
and  other  available  publications.  It 
does  not  follow,  though,  that,  when 
he  availed  himself  of  this  short  cut 
which  complainant  had  laid  out,  he 
made  any  illegitimate  use  of  com- 
plainant's worlc.  The  encyclopaedia 
was  designed,  prepared,  and  pub- 
lished, in  part,  to  give  Just  such  in- 
formation to  persons  who  might  con- 
sult it,  and  one  who  bought  it  bought 
with  it  the  right  to  use  it  as  a  ready 
reference  to  authorities  bearing  on 
■the  subject  of  his  Investigations. 
Had  the  defendant  confined  itself  to 
such  a  use  of  the  material  which 
complainant  had  gathehed  by  Inde- 
pendent search  outside  of  the  di- 
gests, complainant  would  have  no 
just  cause  of  complaint."  Per  La- 
combe,  J.,  in  Edward  Thompson  Co. 
V.  American  Law  Book  Co.,  121  Fed. 
907,  909.  (3)  This  concise  and  ac- 
curate statement  of  the  rule  was 
reaffirmed  and  applied  on  appeal,  but 
the  finding  that  defendant  had  "gone 
further"  and  copied  lists  of  cases, 
and  therefore  had  Infringed  was  re- 
versed, the  court  of  appeals  pointing 
out  that  neither  the  text  nor  the 
lists  of  cases  had  been  copied,  and 
that  the  only  use  made  of  the  lists 
was  "as  a  guide  to  the  volumes 
where  the  cases  were  reported."  Ed- 
ward Thompson  Co.  v.  American 
Law  Book  Co..  122  Fed.  922,  928,  69 
CCA  148.   62  LRA  807. 

la.  George  T.  Bisel  Co.  ▼.  Binder, 
190  Fed.  205;  White  v.  Bender,  186 
Fed.  921. 

13.  George  T.  Bisel  Co.  ▼.  Bender, 
190  Fed.  206;  White  T.  Bender,  185 
Fed.  921.  925. 

"I  think  it  well  decided  that  a 
subsequent  author  may  use  and  copy 
the  citations  of  a  prior  author,  pro- 
vided he  examines  and  verifies  such 
cases  before  using  them.  He  may 
use  them  in  the  same  order  as  did 
his  predecessor.  He  may  use  them 
all.  or  add  to  or  subtract  from.  Thel^ 
question  is:  Does  he  do  original  work 
or  merely  copy?"  White  v.  Bender, 
supra. 
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similarities  and  identities  are  due  to  coincidence  and 
the  necessities  of  the  case  Instead  of  to  eop3ring.^* 
Of  conrse  a  prior  book  may  be  used  for  verification 
and  checking  for  errors  and  omissions,^'  in  accord- 
ance with  the  general  rules  applicable  to  all  com- 
pilations.^' 

Digests.  It  has  been  said  that  a  legal  digest ' '  has 
the  general  characteristics  of  a  directoiy,  an  index 
or  a  road  book,'"'  and  the  same  rules  of  infringe- 
ment have  been  declared  applicaljle.^  Indeed,  a 
stricter  rule  has  been  declared  applicable  "in  cases 
where  syllabi  and  summaries  of  law  and  fact  are 
appropriated"  and  an  attempt  is  made  "to  coin 
money  out  of  another's  labor. "^*  Be  that  as  it 
ma^,  digests  are  substantially  "directories"  to  the 
decisions  in  the  reports,  and,  on  a  question  of  in- 
fringements of  digests,  the  doctrine  of  the  "di- 
rectory cases""  will  be  applied."  It  is  an  in- 
fringement of  the  copyright  on  the  digest  for  the 
compiler  of  an  encyclopedia  of  law  to  copy  or 
paraphrase  the  digest  paragraphs  or  points,  thereby 
saving  the  labor  and  skill  involved  in  deriving,  se- 
lecting, and  stating  such  points  from  the  cases  them- 
selves by  appropriating  the  labor  and  skill  of  the 
digester;*'  and  it  is  immaterial  whether  the  digest 
paragraphs  so  taken  are  stated  in  the  original  lan- 
guage of  the  digester,  or  are  stated  in  the  language 


of  the  court  used  in  the  opinion,  or  of  earlier  re- 
compiled digests,  from  which  sources  the  digester 
selected  and  arranged  them,  because  even  compiled 
matter  may  not  be  copied  from  a  copyri^ted  com- 
pilation, but  must  be  independently  prelected  from 
the  common  sources  if  it  is  desired  to  use  it.^  So 
it  is  an  infringement  to  copy  the  citations  of  eases 
in  a  digest  and  to  use  them  as  notes  in  sapport  of 
text  statements,  without  independent  resort  to  the 
cases  themselves,  because  this  is  a  copying  of  the 
digester's  collocation  of  cases  with  propositions.** 
The  arrangement  or  classification  of  cases  in  a 
digest  may  not  be  lawfully  copied,  although  if  the 
same  arrangement  is  independently  produced  there 
is  no  infringement."  As  in  the  "directory  eases," 
the  only  fair  use  of  a  digest  is  the  use  for  which  it 
was  published,  namely,  as  an  index  or  gnide  to 
the  authorities,  and  for  the  purpose  of  ascertaining 
whether  it  is  worth  while  to  examine  the  case  with 
a  view  to  using  it  if  found  appropriate."  The  im- 
plied license  of  fair  use  does  not  extend  to  copying 
to  save  labor  in  another  work  on  the  same  subject, 
and  the  advancement  of  science  and  learning'  wonld 
not  be  promoted  by  such  a  construction  of  the  law. 
Beports.  Copyrighted  law  reports  may  be  in- 
fringed either  by  another  edition  of  such  reports, 
or  by  a  digest  or  text  work.*"     The  copyrigrht  of 


14.     White  V.  Bender,  186  Fed.  921. 


See  also  supr^  I  306. 
[a]     "AM  to  maezM, 
form  and   wording  of  a  prior  index 


to  lattezM,  the  particular 


may  or  may  not  he  used,  depending 
on  clrcumstancea  and  the  contents  of 
the  books.  Both  authors  (In  a  book 
relating  to  corporations)  would  nat- 
urally use  the  words,  'Business,  place 
of,  organization,  change  of,  change  of 
place  of;'  'Directors,  and,  as  sub- 
heads, qualifications,  duties,  resigna- 
tion, liability,  etc  We  would  ex- 
pect much  duplication,  inasmuch  as 
the  words  are  used  in  the  statutes, 
and  must  or  should  be  arranged  in 
alphabetical  order.  But  all  this  does 
not  permit  mere  copying,  assuming 
we  nave  originality  In  the  first 
author."  White  t.  Bender,  1S6  Fed. 
921.  925. 

15.  Edward     Thompson     Co.     v. 
American  Law  Book  Co.,  130  Fed.  039 
(aS  157  Fed.  1003,   85  CCA  677    (ai 
dism    212    U.   S.    625,   10   SCt   576, 
Li.  ed.   642)1. 

16.  See  supra  i  307. 

17.  West  Pub.  Co.  V.  Lawyers'  Co- 
op. Pub.  Co.,  64  Fed.  360,  366,  25  LRA 
441    [rev   on   other 


Tf 


rounds   79    Fed. 
IS.    Blanks   V.   McDivltt,   2   F. 


-__    . -  - .    --    gr 

756,  ^5  CCA  648,  36  LRA  400 

IS.  Banks  v.  McDivltt,  2  '^.  Cas. 
No.  961,  13  Blatchf.  1 

19.  Dun  V.  Lumbermen's  Credit 
Assoc,  209  U.  S.  20,  22.  28  SCt  336, 
62  L.  ed.  663,  14  AnnCas  501. 

ao.     See  supra  |  308. 

ai.  West  Pub.  Co.  V.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  838,  100  CCA 
3031. 

[a]  XMxaotorlaa  sad  digaata  oom- 
ytttML — Digests  contain  classified 
lists  of  the  names  of  cases;  direc- 
tories contain  names  of  persons. 
Digests  give  the  report,  volume,  and 
page  where  the  cases  named  will  be 
found.  Directories  give  the  town, 
street,  and  number  where  the  person 
named  will  be  found.  Digests  state 
and  compile  Information  as  to  the 
holdings  of  cases.  Directories  state 
and  compile  information,  as  to  the 
residence,  occupation,  credit  ratings, 
etc.,  of  individuals.  The  parallel  is 
complete.  Digests,  however,  have 
more  of  a  literary  element  than 
directories,  or  even  dictionaries, 
which  gives  room  for  paraphrasing, 
and  facilitates  proof  of  copying. 

9a.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303    [mod    169   Fed.    833]    (where   the 


American  aqd  English  Encyclopsdla 
of  Law,  first  and  second  editions,  and 
the  EncyclopsBdia  of  Pleading  and 
Practice  were  held  to  infringe  the 
American  Digest  System.  See  final 
decree  in  this  case  184  Fed.  749). 

[a]     Tair    na*     of 
viously  It  irould  rtot 


of    41fMta^-"Ob- 
ly  it  irould  riot  be  fair  for  an) 
publisher    of    reports    of    the    same 


cases  or  of  digests  of  them  to  copy 
lists  of  cases  or  to  copy  or  para- 
phrase syllabi  from  the  complain- 
ant's publications  whether  by  so  do- 
ing he  merely  saved  mechanical  labor 
or  literary  work.  This  would  be  true 
of  any  publication  similar  to  a 
former  copyrighted  publication.  But 
a  fair  use  of  copyrighted  material  in 
a  different  publication  may  be 
broader.  Suppose  one  were  to  issue 
a  map  of  Kansas  showing  the  annual 
amount  and  value  of  the  chief  prod- 
ucts of  each  county.  Could  not  a 
person  writing  a  history  of  Kansas 
take  those  amounts  and  values  bodily 
Into  his  text?  May  not  one  reprint 
out  of  a  copyrighted  compilation  of 
English  love  songs  open  to  the  pub- 
lic one  or  more  for  use  in  a  work  on 
English  literature?  We  think  there 
is  a  great  difference  between  text- 
books and  volumes  of  reported  cases 
or  digests  of  those  cases.  The  en- 
cyclopedias under  consideration  are 
really  collections  of  text-books.  The 
headnotes  of  reported  cases  are  a 
digest  of  the  law  and  facts  of  those 
cases,  and '  digests  of  headnotes  of 
various  cases  constitute  collections 
and  classified  arrangements  of  de- 
cisions. On  the  other  hand,  a  text- 
book states  the  principles  of  law  and 
refers  generally  in  footnotes  to  cases 
supporting  or  illustrating  the  propo- 
sitions in  the  text.  A  poem  or  a 
novel  or  a  history  or  a  directory  OE.4L 
dictionary  or  a  scientific  treatise  is 
Intended  to  please,  interest,  instruct, 
or  satisfy  the  reader,  so  to  speak,  in 
itself;  but  a  digest  considered  by  .it- 
self is  nothing.  Its  purpose  Is  as  a 
tool  to  enable  judges  to  write  their 
opinions,  lawyers  to  write  their 
briefs,  and  authors  to  write  their 
text-books.  Such  persons  may  cut 
out  parts  of  the  digasts  to  assist 
them  in  running  down  the  cases  and 
copy  lists  of  cases  from  the  digests, 
as  many  of  the  defendant's  writers 
have  done.  Such  a  use  of  the  digests 
seems  to  us.  dlfFering  in  this  respect 
from  the  court  below,  to  fall  directly 
within   the   purpose   for   which   they 


are  sold,  and  to  be  fair.  On  the 
other  hand,  extensive  eopying  or 
paraphrasing  of  the  language  or  the 
syllabi  would  not,  we  think,  be  a 
fair  use."  West  Pub.  Co.  v.  Eklward 
Thompson  Co.,  176  Fed.  833,  838.  100 
CCA  803  [mod  169  Fed.  833]. 

as.    See  supra  I  307. 

(a]  Oontnuy  vlaw. — ^Digest  and 
syllabus  paragraphs,  stated  In  lan- 
guage substantially  to  ,be  found  in  an 
offlclal  opinion  of  tho  court,  are  only 
subject  to  copyright  so  far  as  they 
vary  from  the  statement  of  the  point 
as  contained  in  the  original  source. 
West  Pub.  Co.  V.  EMward  Thoknpaoa 
Co.,  169  Fed.  833  [mod  on  other 
grounds  176  Fed.  833.  100  CCA.  S03]. 
(But  this  view  overlooks  the  fact 
that  copyright  on  compilations  covers 
the   Intellectual    labor   of   selection). 

a«.  Banks  v.  McDivltt,  2  F.  Caa. 
No.  961,  13  Blatchf.  163  (annotated 
court  rules). 

[a]  Bnla  appUad^— Where  a  legal 
writer  has  formulated  a  proposition, 
his  direction  to  his  stenographer  to 
add  the  citations  shown  by  aU  of  the 
copyrighted  digests  does  not  oonstl- 
tute  infringement,  if  he  has  pre- 
viously verified  the  citations  and 
found  them  to  be  correct.  West  Pub. 
Co.  v.  Edward  Thompson  Co.,  169  Fed. 
833  [mod  on  other  grounds  176  Fed. 
833,  100  CCA  303], 

as.  West  Pub.  Co.  V.  Edward 
Thompson  Co.,  169  Fed.  83S  [mod  on 
other  grounds  176  Fed.  833,  100  CCA 
3081. 

as.     See  supra  |  30t. 

[a]  IUnatratloa<— Law  writers  may 
consult  copyrighted  digests  for  clues 
to  the  holdings  of  cases  as  a  means 
of  locating  cases  relating  to  a  i>ar- 
tlcular  subject  and,  subject  to  verifi- 
cation, collect  cases  cited,  and 
classify  them  under  the  same  legal 
head,  without  being  guilty  of  In- 
fringement, if  the  literary  work  or 
arrangement  of  the  digests  is  not  ap- 
propriated. West  Pub.  Co.  V.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833,  100  CCA 
303]. 

87.  Backus  v.  (}ould,  7  How.  (U. 
S.)  798,  12  L.  ed.  919;  Wheaton  v. 
Peters,  8  Pet.  (U.  S.)  691,  8  L.  ed. 
1066;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  184  Fed.  749;  West 
Pub.  Co.  V.  EMiward  Thompson  Co.. 
176  Fed.  833,  100  (X:A  303  (mod  1(S 
Fed.  833}:  Sweet  v.  Bennlng,  16  C.  B. 
469,    81    ECL    469,    139    Reprint    838: 


For  latar  oasaa,  davalopmsats  and  okaafaa  in  the  law  see  cumulative  Annotations,  aama  title,  page  and  note  number. 
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law  reports  does  not  cover  or  protect  the  opinion 
of  the  judges,  or  other  parts  prepared  by  the  judges, 
but  it  does  protect  the  syllabi  and  statements  of 
fact,  arguments  of  counsel,  and  other  like  matter 
prepared  by  the  reporter.  Accordingly  it  is  no 
infringement  for  the  publisher  of  a  series  of  law 
reports  to  take  and  use  the  opinions  of  the  court, 
syllabi  prepared  by  the  court)  or  other  like  nncopy- 
rigbtable  matter  from  a  prior  copjrrighted  edition  of 
the  same  reports;'*  and  this  rule  applies  to  subse- 
qnent  eneyclopndias,  digests,  or  textbooks.^'  But 
in  regard  to  other  matters,  the  subsequent  reporter 
must  confine  himself  solely  to  the  original  sources 
of  information,  namely,  the  opinions  of  the  judges, 
the  records,  and  the  arguments  of  counsel,  from 
which  he  must  make  an  independent  report  of  the 
oases;  if  he  does  not  resort  to  the  original  sources, 
but  in  lieu  thereof  takes  the  information  from  the 
prior  copyrighted  reports,  it  is  an  infringement.** 
The  headnotes  or  syllabi  paragraphs  published  by  a 
subsequent  reporter  or  digester  must  be  inde- 
pendently prepared  from  the  opinion,  and  it  is  an 


Hodaes  ▼.  Welsh,  i  Ir.  Eq.  S66;  .Sweet 
V.  Shaw,  1  Jur.  917;  Butterworth  v. 
Kelly,  4  T.  U  R.  4S0  (a  alncle  copy 
of  a  reprint  of  Clark's  House  of 
LK>rd>  Cases  Vol.  VII);  Butterworth 
V.  Robinson.  S  Ves.  Jr.  709,  SI  Re- 
print SIT. 

fa]  Staatxattoa  of  nports  Isf 
txtat^A  hr  Alcaak— "The  counsel  for 
the  defendant  also  Insisted,  that  the 

eubllcation  by  the  defendant  of  a 
ona  flde  digest  of  the  first,  second, 
and  fifth  volumes  of  Cowen's  Re- 
ports, and  second  volume  of  Wen- 
dell's Reports,  was  not  an  Infrlnae- 
ment  of  the  oopyrlffht  of  the  plaln- 
tlifs  to  said  .jMxiks:  It  was  a  bene- 
fit. .  and  not  an  Injury,  to  those 
books;  and  prayed  the  court  so  to  In- 
struct the  Jury,  that  if  they  found, 
from  the  evidence  in  the  case,  that 
the  supplement,  or  third  volume  of 
Johnson's  Dlcest.  published  by  the 
■aid  defendant,  was  a  bona  flde  dlcest 
of  the  decisions  of  the  cases  con- 
tained In  said  volumes,  and  was  pub- 
lished by  the  defendant  in  good 
faith,  and  not  tor  the  purpose  of  f ur- 
nlshlngr  to  the  public  the  matter  con- 
tained in  said  volumes  In  a  cheaper 
form  or  for  a  less  price  than  those 
volumes  were  sold  for:  and  that  said 
digest  was,  in  fact,  a  benefit  instead 
of^  an  injury  to  said  volumea  and 
would  promote  the  sales  thereof; 
that  then  said  publication  was  no  in- 
fringement of  the  plaintiffs'  said 
copyright,  and  this  action  could  not 
be  sustained,  and  the  defendant 
would  be  entitled  to  their  verdict. 
But  the  court  refused  so  to  instruct- 
the  jury;  but  did  charge  and  Instruct 
the  jury,  that  if  the  defendant  had 
transferred  to  his  said  digest  any 
part  of  the  matter  contained  in  the 
Indexes  of  said  first,  second,  and  fifth 
volumes  of  Cowen's  Reports,  or 
aeconi  volume  of  Wendell's  Reports, 
and  thus  availed  himself  of  the  labor 
of  others  contained  In  books  of  which 
the  plaintiffs  held  the  copyright,  the 
plaintiffs  were  entitled  to  their  ver- 
dict." Backus  V.  Gould,  7  How.  (U. 
S.)  798,  800,  12  li.  ed.  919. 

[b]    OlasslflaA  nyilat  of  oasea. — 

Where  defendant  reprinted  the  facts 
and  the  judgments,  copying  them 
from  plaintiff's  work  and  arranging 
them  alphabetically  under  appropriate 
heads  and  it  was  held  that  the  mere 
fact  of  their  being  so  analytically 
arranged  did  not  constitute  the 
piratical  publication  a  new  work,  so 
as  to  protect  its  author  and  publisher 
from  the  consequences  of  his  unau- 
thorised invasion  of  plaintllTs  copy- 
right. The  injunction  prayed  for 
was  accordingly  granted.  Butter- 
worth V.  Robinson,  6  Ves.  Jr.  709,  81 
Reprint  817. 

Oonvetttloa 
I  88S. 


.  uaaeoMsary  see  supra 


as.    See  supra  i  184. 

tt.  Banks  v.  Manchester.  188  U.  S. 
244,  9  set  S(,  88  U  ed.  42B  [aff  28 
Fed.  148];  West  Pub.  Co.  v.  Lawyers' 
Co-op.  Pub.  Co.,  64  Fed.  360,  85  LRA 
441  [rev  on  other  grounds  79  Fed. 
766,  25  CCA  648.  86  LRA  400]. 

50.  West  Pub.  Co.  v.  Lawyers'  Co- 
op. Pub.  Co.,  64  Fed.  860,  26  LRA  441 
[rev  on  other  grounds  79  Fed.  766, 
26  CCA  648,  86  LRA  400]. 

[a]  aifht  to  digest  xq^orts^-"A 
digest  undoubtedly  may  be  made 
from  the  published  reports^  without 
necessarily  subjecting  the  compiler 
to  a  charge  of  piracy;  for  Instance, 
where  the  party  applies  the  exertion 
and  skin  of  his  own  brain  in  extract- 
ing the  principle  or  the  substance  of 
the  decisions  before  him,  dressing  It 
up  in  his  own  language,  so  as  to  pro- 
duce an  original  work."  Sweet  v. 
Benning.  16  C.  B.  469,  482,  81  BCL 
469,  139  Reprint  888. 

51.  Callaghan  v.  Myers,  128  TJ.  S. 
617,  9  set  177,  82  L.  ed.  647;  Wheaton 
v.  Peters,  8  Pet.  (U.  S.)  691,  8  L.  ed. 
1065  [expl  Callaghan  v.  Myera  128 
U.  S.  617,  9  set  177,  32  L.  ed.  647; 
Qray  v.  Russell,  10  F.  Cas.  No.  6,728, 
1  Story  11]  (Wheaton's  Supreme 
Court  Reports  Infringed  by  Peters' 
Condensed  Reports). 

[a]  The  iMuUaf  oaa*  is  Callaghan 
V.  Myers,  128  U.  S.  617,  669,  9  SCt 
177,  82  L.  ed.  647  [aff  20  Fed.  441.  6 
Fed.  728,  10  Bias.  139,  with  modlflca- 
tlons]  (where  the  court  said:  "We 
concur  in  the  views  stated  by  Judge 
Drummond.  in  his  decision  in  the 
Circuit  Court,  in  regard  to  volumes 
32  to  38.  He  says.  (10  Blss.  139, 
147:)  .  .  .  ITndoubtedly,  It  was 
competent  tor  an  editor  to  take  the 
opinions  of  the  Supreme  Court,  and 
possibly  from  the  volumes  of  Mr. 
Freeman,  and  make  an  independent 
work;  but  it  is  always  attended  with 
great  risk  for  a  person  to  sit  down, 
and,  with  the  copyrighted  volume  of 
law  reports  before  him,  undertake  to 
make  an  independent  report  of  a  case. 
It  is  not  difficult  to  do  this,  going 
to  the  original  sources  of  Informa- 
tion, to  the  decisions  of  the  court, 
the  briefs  of  counsel,  the  records  on 
file  in  the  clerk's  office,  without  re- 
gard to  the  regular  volumes  of  re- 
porta  Any  one  who  has  tried  it  can 
easily  understand  the  difference  be- 
tween the  head-notes  of  two  persons, 
equally  good  lawyers;  and  equally 
critical  in  the  examination  of  an 
opinion,  where  they  are  made  up  in- 
dependent of  each  other;  and.  bear- 
ing in  mind  this  fact,  it  seems  to  be 
beyond  controversy,  that  although 
in  many,  and  perhaps  most  instances, 
there  is  a  very  considerable  differ-, 
ence  between  the  head-notes  of  de- 
fendants' volumes  and  those  of  the 
plaintiff,  th«  latter  have  been  freely 


infringement  to  copy  or  paraphrase  those  in  the 
prior  report,^'  or  to  .use  them  in  any  way,  directly 
or  indirectly,  in  order  to  derive  suggestions  there- 
from, or  for  the  purpose  of  salving  himself  labor." 
He  may  use  the  copyrighted  matter  in  the  preparsr 
tion  of  his  own  work,  to  verify  its  accuracy  or  to 
detect  errors,  omissions,  or  faults;'*  but  in  all  other 
respects  he  must  investigate  for  himself  and  do  his 
own  work."  He  cannot  exclusively  and  evasively 
use  the  notes  already  collected  and  embodied  by 
the  skill,  industry,  and  expenditure  of  another.** 
A  copyrighted  syllabus  to  a  legal  opinion  may  be 
infringed  without  reproducing  its  original  language; 
it  is  the  unfair  appropriation  of  the  original  com- 
piler's labor  that  constitutes  the 'offense;  identity 
of  language  will  often  prove  that  the  offense  was 
committed,  but  it  iS  not  the  sole  proof,  and  when 
the  offense  is  proved,  relief  will  be  afforded,  irre- 
spective of  any  similarity,  of  language."  The 
arrangement  of  reported  cases  ,in  sequence,  their 
paging  and  distribution  into  volumes,  are  not  pro- 
tected by  copyright,  and  it  is  no  infringement  to 

used  ■  in  the  preparation  of  the 
former.  I  conclude,  therefore,  that 
the  defendants  have,  in  the  prepara- 
tion of  those  volumes,  from  32  to  88 
inclusive,  of  the  Illinois  Reports, 
used  the  volumes  of  the  plaintiff  so 
as  to  interfere  with  his  copyright'  "). 

38.  Callaghan  v.  Myera  128  IT.  S. 
617.  9  SCt  177,  82  L.  ed.  547;  Backus 
V.  QoulA,  7  How.  (U.  8.)  798,  12  L.  ed. 
919;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  184  Fed.  749  (where 
the  National  Reporter  System  was 
held  Infringed  by  the  American  and 
English  Encycloptedia  of  tiaw,  first 
and  second  editions,  and  by  the  En- 
cyclopaedia of  Pleading  and  Prac- 
tice); Wast  Pub.  Co.  V.  Edward 
Thompson  Co.,  176  Fed.  833.  100  CCA. 
803  [mod  169  Fed.  833];  West  Pub. 
Co.  V.  Lawyers'  Co-op.  Pub.  Co.,  79 
Fed.  756,  36  CCA  648.  36  LRA  400 
[rev  64  Fed.  360.  86  LRA  400];  Sweet 
▼.  Benning,  16  C.  B.  469,  81  ECL  469, 
139  Reprint  838. 

[a]  BUrests  oomnllaa  by  oopjiag 
hsauotea  of  reports. — In  a  suit  by 
the  publishers  of  a  periodical  work 
called  "The  Jurist"  against  defend- 
ants, for  publishing  in  "The  Monthly 
Digest"  portions  of  reports  of  cases 
contained  In  plaintiff's  publication.  It 
appeared  that  the  reitorts  alleged  to 
have  been  pirated  by  defendant  con- 
sisted of  double  reports  in  each  case 
— a  detailed  report  of  the  facts  of 
the  case,  with  arguments  and  the 
judgment  of  the  court,  and  an  ab- 
stract in  the  shape  of  what  is  com- 
jnonly  called  a  side  or  marginal  note, 
which  professed  to  state  the  prin- 
ciples of  law  laid  down  In  the  casa 
if  any  such  there  were,  or  a  summary 
statement  of  the  facts  and  the  de- 
cision of  the  court  thereon.  The 
compiler  of  "The  Monthly  Digest" 
had  taken  the  Jihort  report  or  head- 
note  verbatim.  It  was  held  that  this 
constituted  a  violation  of  plaintiff's 
copyright.  Sweet  v.  Benning.  16  C. 
B.  459,   81  ECL  469,   139  Reprint  838. 

33.  West  Pub.  Co.  v.  Lawyers'  Co- 
op. Pub.  Co.,  64  Fed.  360,  25  LRA  441 
[rev  on  other  grounds  79  Fed.  756,  26 
CCA  648,  35  LRA  400]. 

3^  West  Pub.  Co.  v.  Lawyers'  Co-' 
op.  Pub.  Co.,  64  Fed.  380.  26  LRA  441 
[rev  on  other  grounds  79  Fed.  766,  25 
CCA  648,  35  LRA  400].  See  also 
supra  !  307. 

36.  West  Pub.  Co.  v.  Lawyers'  Co- 
op. Pub.  Co.,  79  Fed.  756,  26  CCA  648, 
35  LRA  400  [rev  64  Fed.  860,  26  LRA 
441]. 

36.  West  Pub.  Co.  V.  Lawyers'  Co- 
op. Pub.  Co.,  64  Fed.  360,  26  LRA  441 
[rev  on  other  grounds  79  Fed.  766,  26 
OCA  648.   36   LRA  400]. 

37.  West  Pub.  Co.  V.  Lawyers'  Co- 
op. Pub.  Co.,  79  Fed.  766,  25  CCA  648, 
35  LRA  400  [rev  64  Fed.  360,  26  LRA 
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adopt  the  same  arrangement,  paging,  and  distriba- 
tion  into  volumes,  in  another  edition  of  the  same 
reports,'"  although  it  may  be  different  where  the 
cases  are  arranged  on  a  plan  or  classification 
scheme  involving  the  exercise  of  skill,  judgment, 
and  intellectual  labor.^*  A  series  of  selected  cases 
may  infringe  the  original  reports." 

Statutes  and  court  rules  are  not,  in  themselves, 
subject  to  copyright/*  Hence  it  is  no  infringement 
to  copy  statutes  or  court  rules  eyen  from  a  copy- 
righted annotated  edition  of  them/'  But  it  is  an 
iidringement  to  copy,  paraphrase,  or  unfairly  use, 
within  the  rules  applicable  to  other  classes  of  law 
books  and  compilations  generally,*'  the  cop3nright-' 
able  features  of  a  copyrighted  edition  of  statutes  or 
court  rules,**  such  as  annotations  added  by  the  com- 
pUer«  \ 

Oitation  tablM.  It  is  an  infringement  to  copy 
tables  of  citations  of  pases  from  a  copyrighted  com- 


pilation instead  of  independently  producing  it.** 

[i  311]  2.  Maps  and  Ohartt.  Since  the  natural 
objects  from  which  maps  and  charts  may  be  made 
are  open  to  ezaminition  and  descriptioB  by  all,  a 
copyright  secured  in  a  work  of  this  description 
does  not  prevent  another  author  from  d^gning 
another  map  or  chart  by  independent  labor  of  his 
own;  but  the  subsequent  compiler  may  not  avail 
himself  of  the  previous  work  to  the  extent  of  capy- 
ing  it  either  in  whole  or  in  part;  he  most  resort 
either  to  independent  surveys"  or  to  prior  works 
which  are  not  protected  by  copyright**  Otherwise 
he  will  be  guilty  of  infringement.  Bnt  the  copy- 
right in  a  map  is  not  infringed  nnless  the  work  jias 
been  copied,  either  in  whole  or  in  part."  One  map 
is  not  infringed  by  another  simply  beeanse  the  latter 
is  arranged  substantially  on  the  same  plan,  es- 
pecially if  it  does  not  delineate  the  same  territory." 
Maps  and  charts  not  separately  copjrri^ted  as  such. 


38.  Banks  Law  Pub.  Co.  v.  Law- 

rers*  Co-op.  Pub.  Co.,  169  Fed.  886, 
4  CCA  612,  17  AnnCas  957  [app  dlam 
223  U.  S.  738,  82  SCt  630,  56  L.  ed. 
6361.  But  see  Callaghan  v.  Myers, 
128  U.  S.  617,  9  SCt  177,  32  L.  ed.  547 
(where  sequence  and  paging:  was 
relied  on  as  a  circumstance.  In  con- 
nection with  others,  ahowlng  copy- 
ing). 

39.  Callaehan  v.  Myers,  128  U.  8. 
617,  9  SCt  177,  82  L.  ed.  547;  Banks 
Law  Pub.  Co.  V.  Lawyers'  Co-op.  Pub. 
Co.,  189  Fed.  386,  §4  CCA  842,  17 
AnnCas  '967  [app  dlsm  223  U.  S.  738, 
82  SCt  630,  66  L.  ed.  636]  (per  Hazel, 
J.,  in  court  below,  approved  on  ap- 
peal). 

"We  concur  with  the  conclusions 
of  Judge  Drummond  in  regard  to 
volumes  39  to  46.  He  says,  (20  Fed. 
441,  442:)  .  .  .  The  fact  appears 
to  be,  and  Indeed  it  is  not  a  subject 
of  controversy,  that  in  arranElng  the 
order  of  cases,  and  In  the  paging  of 
the  dinerent  volumes,  the  Freeman 
edition  has  been  followed  by  the  de- 
fendants; but,  while  this  is  so,  I 
should  not  feel  inclined,  merely  on 
that  account  and  independent  of 
other  matters  to  give  a  decree  to  the 
plaintiff,  although  it  Is  claimed  that 
the  arrangement  of  the  cases  and  the 

gaging  of  the  volumes  are  protected 
y  a  copyright.  Undoubtedly,  in 
some  cases,  where  are  Involved  labor, 
talent,  judgment,  the  classification 
and/ disposition  of  subjects  in  a  book 
entitle  it  to  a  copyright.  But  the 
arrangement  of  law  cases  and  the 
paging  of  a  book  may  depend  simply 
on  the  will  of  the  printer,  of  the  re- 
porter, or  publisher,  or  the  order 
In  which  the  cases  have  been  de- 
cided, or  upon  other  accidental  clr* 
cumstances.  Here  the  object  on  the 
part  of  the  defendants  seems  to  have 
been  that  there  should  not  be  con- 
fusion In  the  references  and  exam- 
ination of  cases;  but  the  arrange- 
ment of  cases  and  the  paging  of  the 
volumes  is  a  labor  inconsiderable  In 
itself,  and  I  regard  it,  not  as  an  in- 
dependent matter,  but  in  connection 
with  other  similarities  existing  be- 
tween the  two  editions,  when  I  say, 
taking  the  whole  together,  the  Free- 
man volumes  have  been  used  in  edit- 
ing and  publishing  the  defendants' 
volumes.'  "  Callaghan  v.  Myers,  128 
U.  S.  817,  661,  9  SCt  177,  32  L.  ed. 
647. 

40.  Hodges  V.  Welsh.  2  Ir.  Eki.  266; 
Saunders  v.  Smith,  8  Myl.  &  C.  711, 
14  EngCh  711,  40  Reprint  1100  (in-  tat 
volvlng  Smith's  Leading  Cases,  but 
not  definitely  determining  whether  it 
was  an  Infringement). 

41.  See  supra  f  135. 
43.     Howell  V.  Miller,  »1  Fed.  129, 

38  CCA  407. 

ra]  Kale  applisd.— "It  was  sug- 
gested In  argument  that  no  one  can 
obtain  the  exclusive  right  to  publish 
the   laws  of  a  state   in  a  book  pre- 


pared by  him.  This  general  proposi- 
tion cannot  be  doubted.  And  it  may 
also  be  said  that  any  person  desiring 
to  publish  the  statutes  of  a  state 
may  use  any  copy  of  such  statutes 
to  be  found  in  any  printed  boolc 
whether  such  book  he  the  property 
of  the  state  or  the  property  of  an  in- 
dividual. If  Miller  had  cut  from 
Howell's  books,  delivered  to  him  by 
the  state,  the  general  laws  of  Michi- 
gan as  therein  printed,  and  the  pages 
so  cut  out  had  been  used  when  his 
compilation  was  printed. — if  this  had 
been  done,  and  nothing  more. — there 
would  have  been  no  ground  of  com- 
plaint. But  it  is  said  that  he  did 
more  than  this,  and  that  he  appro- 
priated such  parts  of  Howell's  books 
as  were  the  result  of  the  latter's 
labor  and  Industry."  Howell  v.  Mil- 
ler, 91  Fed.  129,  187,  33  CCA  407. 

43.  See  supra  this  section,  and 
supra  I  307. 

44.  White  V.  Bender,  186  Fed.  921; 
Oeorge  T.  Bisel  Co.  v.  Welsh,  131 
Fed.  664;  Howell  v.  Miller,  91  Fed. 
129,  38  CCA  407.  See  also  supra 
i  136. 

4B.  Banks  v.  McDivltt,  2  F.  Cas. 
No.  961.  18  Blatchf.  163. 

43.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co.,  198  Fed.  991,  118 
CX:a   609   taff  185   Fed.   9411. 

47.  Woodman  v.  Lydlard-Peterson 
Co.,  192  Fed.  67  [atr  204  Fed.  921 
(reh  den  206  Fed.  900)];  Black  v. 
Henry  O.  Allen  Co.,  42  Fed.  618,  9 
LRA  483;  Sanborn  Map,  etc..  Pub. 
Co.  V.  Dakin  Pub.  Co.,  39  Fed.  266: 
S.  8.  White  DenUl  Co.  v.  Sibley.  38 
Fed.  751;  Chapman  v.  Ferry,  18  Fed. 
639,  9  Sawy.  896;  Johnson  v.  Donald- 
son, 8  Fed.  22,  18  Blatchf.  287;  Blunt 
V.  Patten.  3  F.  Cas.  No.  1,680,  2  Paine 
897;  Emerson  v.  Davles,  8  F.  Cas.  No. 
4,436,  3  Story  768;  Farmer  v.  Calvert 
Lith.,  etc.,  Co.,  8  F.  Cas.  No.  4,661, 
1  Fllpp.  228;  Gray  v.  Russell,  10  F. 
Cas.  No.  6,728,   1  Story  11. 

[a]  Oopjrlac  with  ohaage  la  soala 
■ma  eolor^— (1)  Where  the  subse- 
quent map  appears  to  have  been 
substantially  copied  from  the  prior 
one,  without  alteration  or  revision, 
except  in  scale  and  color,  there  Is 
clearly  an  infringement.  Chapman 
v.  Ferry,  18  Fed.  639,  9  Sawy.  396. 
(2)  The  reduction  of  a  chart  to  a 
smaller  scale  la  not  original  work; 
it  Is  piracy.  Farmer  v.  Calvert  Lith., 
etc,  Co.,  8  F.  CJas.  No.  4,651,  1  Flipp. 
228. 

[b]  Altsxlar  plain  ohart  aeoord- 
t  to  MMOatofs.— (1)    In   an   early 

case,  where  it  appeared  that  a  sea 
chart  made  as  a  plain  chart  had  been 
altered  according  to  Mercator's  pro- 
jection, and  the  new  chart  contained 
corrections  of  errors  in  the  sound- 
ings and  other  improvements,  it  was 
held  that  there  was  no  Infringement. 
Sayre  v.  Moore,  1  East  361  note.  102 
Reprint  139  note  (where  Lord  Mans- 
field   said:     "If   an    erroneous    chart 


be  made,  God  forbid  It  should  not  be 
ooprected  even  In  a  small  degree,  if 
It  thereby  become  more  serviceable 
and  useful  for  the  purposes  to  which 
It  Is  applied").  (2)  But  the  au- 
thority of  this  case  has  been  de- 
stroyed by  subsequent  criticism  and 
decisions  which  have  established  the 
rule  that  corrections,  improvements. 
or  additions  do  not  avoid  infringe- 
ment.    See  supra  |  283. 

[c]  Vse  of  sui'teifs. — The  unau- 
thorised use  by  a  map  maker  of  the 
surveys  on  which  a  copyrighted 
map  is  based  is  an  infringement  of 
the  copyright.  Blunt  v.  Patten.  3  F. 
Cas.  No.  1,679.  2  Paine  3»3;  S  F.  Cma. 
No.  1.580.  2  Paine  S»7.  Indirect 
copying  see  supra  |  286. 

Cd]  Qnestloa  fo*  jmy. — Where  the 
first  ana  subsequent  charts  are  in  all 
respects  alike.  It  Is  a  proper  subject 
of  Inquiry  for  a  Jury  whether  the 
latter  Is  a  copy  of  the  former,  or.  if 
there  Is  a  slight  variance,  whether 
that  is  colorable  or  not.  Blunt  v. 
Patten,  8  F.  Cas.  No.  1.680,  2  Paine 
897. 

48.  Woodman  v.  Lydlard-Peterson 
Co..  192  Fed.  87  [aff  204  Fed.  921 
(reh  den  206  Fed.  900)J;  Blunt  v. 
Patten,  3  F.  Cas.  No.  1,680,  S  Paine 
897. 

48.  Woodman  v.  Lydiard-Peteraon 
Co.,  192  Fed.  67,  70  faff  204  Fed.  921 
(reh  den  206  Fed.  900)]. 

"The  defendant  Itself  had  a  right 
to  take  from  the  same  sources  tnat 
the  complainant  sought.  It  had  a 
right  Itself  to  make  a  map  which 
"would  be  Identical  with  tne  com- 
plainant's map  and  not  Infringe  the 
copyright,  but  It  did  not  see  fit  to 
do  that.  Instead  of  expending  its 
own  time  and  labor  for  that  purpose 
and  making  a  map  which  would  be 
identical  with  complainant's  ma^t, 
and  thus  protecting  itself,  it  made 
an  exact  copy  of  the  complainant's 
map,  and  thereby  saved  itself  the 
expenditure  of  time  and  labor  which 
the  complainant  was  compelled  to 
expend  himself  in  order  to  make  his 
map."  Woodman  v.  Lydiard-Peter- 
son  (^..  supra. 

EO.  Perrls  v.  Hexamer,  99  tl.  S. 
674.  25  L.  ed.  308;  Woodnnan  v. 
Lydlard-Peterson  Co..  192  Fed.  67 
[aff  204  Fed.  921  (reh  den  20S  Fed. 
900)1:  Wllkins  V.  Aikln,  17  Ves.  Jr. 
422,  34  Reprint  163;  M&tthewson  v. 
Stockdale.  12  Vea  Jr.  270.  33  Reprint 
103. 

Ta]  Oopyliir  with  omi— Iwfc— 
Where  every  part  of  a  map  is  copied 
from  a  copyrighted  map.  Infringe- 
ment is  not  avoided  because  certain 
features  of  the  copyrighted  map  are 
omitted  therefrom.  vVoodman  v. 
Lydlard-Peterson  Co..  192  Fed.  «7 
raft  204  Fed.  921  (reh  den  205  Fed 
900)].  _ 

51.  Perrls  v.  Hexamer,  99  IT.  S. 
674,  26  L.ed.  308. 


For  latsr  oases,  deTslopmants  and  ehangM  in  the  law  see  cumulative  Annotationa  same  titla  page  and  note  number. 
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but  oopyrighted  as  component  parts  of  a  copyrighted 
book,  may  be  infringed  by  separate  publication." 

H  312]  S.  Lectares,  Setmons,  AddreasM;  Oral 
Dmivery.  In  the  United  States,  by  the  act  of  1909, 
it  is  made  an  infringement  to  deliver  in  public  for 
profit  a  copyrighted  lecture,  sermon,  address,  or 
other  similar  production.'^  There  is  no  parallel  pro- 
vision in  any  earlier  statute,  the  nearest  analogy 
being  the  performing  right  previonsly  given  in  the 
oase  of  dramatic'^  and  musical**  compositions. 

In  Ilnglano,  under  the  former  Lectures  Copyright 
Act  of  1835,  merely  the  unauthorized  printing,  pub- 
lishing, and  selling  of  lectures,  delivered  but  not 
published  in  book  form,  was  prohibited  under  statu- 
tory penalties  and  on  certain  conditions  as  to 
notice.  Under  this  statute,  oral  delivery  was  not 
an  infringement."  But  by  the  Copyright  Act  of 
1911  oral  delivery  in  public  is  made  an  infringe- 
ment of  all  classes  of  copyrighted  works,  whether 
published  or  unpublished,"  with  one  limited  excep- 
tion." 

[$  313]  4.  Dnaiatic  Work»— a.  Publication 
and  Sale.  A  eop3nrighted  dramatic  work  may  be 
infringed  by  the  unauthorized  multiplication  and 
sale  of  copies,"*  in- which  case  the  question  of  in- 
fringement is  governed  by  the  same  rules  aa  those 


applicable  to  books  and  other  literary  works;"  for 
of  course  a  printed  dramatic  work  is  a  literary 
work.  Under  the  former  statute,  novelization  was 
not  an  infringement  unless  it  amounted  to  a  copy," 
in  which  case  it  was  e^n  infringement."^  A  mere 
fragmentary  description,  or  a  brief  synopsis  of  the 
plot  and  characters  of  an  opera,  is  not  an  infringo- 
ment.** 

[i  314]  b.  .Performaiice  and  Performing  Bights.'" 
Under  the  statute  of  Anne,  and  other  early  like 
statutes  both  in  the  United  States  and  in  England, 
while  dramatic  compositions  might  be  copyrighted 
like  any  other  book  or  literary  composition,  they 
were  protected  only  to  the  extent  that  other  boo^ 
or  literary  compositions  were  protected,  namely, 
against  multiplication  and  sale  of  copies.  Such 
statutes  did  not  confer  an  exclusive  performing 
right,  and  therefore  a  cop]rright  secured  under  such 
statutes,  although  on  a  dramatic  work,  was  not  in- 
fringed by  a  stage  performance  of  such  work.**  In. 
this  state  of  the  law,  publication  and  copjrright  of 
a  drama  aa  a  book  destroyed  all  exclusive  perform- 
ing rights,"  and  the  only  way  of  preserving  such 
performing  rights  was  by  keeping  the  drama  unpub- 
lished, in  which  case  it  was  protected  by  the  com- 
mon law,  against  any  unauthorized  use.^ 


[a]  nivatiatloab— "A  oodttIkM 
Klvea  the  author  or  the  publisher  the 
«xcluslve  rlKht  of  multiplylns  copies 
of  what  he  has  written  or  printed. 
It  follows  that  to  Infringe  this  right 
a  substantial  copy  of  the  whole  or 
of  a  material  part  must  be  produced. 
It  needs  no  argument  to  show  that 
the  defendant's  maps  are  not«t:oples, 
either  In  whole  or  in  part,  of  those 
of  the  complalnanta  They  are  ar- 
ranged substantially  on  the  same 
plan,  but  those  of  the  defendant  rep- 
resent Philadelphia,  while  those  of 
the  .complainants  reprelsent  New 
York.  They  are  not  only  not  copies 
of  each  other,  but  they  do  not  con- 
vey the  same  Information."  Ferris 
v.  Hezamer,  »»  V.  B.  674,  (75,  2B  L. 
ed.   308. 

sa.     See  supra  i|  S7S,  SOS. 

OS.  Act  March  4,  190»  (36  8t.  at 
L.  1075  c  320  {  1  (O). 

»4k    See  infra  |  314. 

S&     See  infra  i  321. 

88.  Lectures  Copyright  Act,  18S6 
<6  &  6  Wm.  IV  c  55). 

[a]  "The  met  haa  fallaa  Into  an- 
tll«  dssnataOa,  partly,  no  doubt,  on 
account  of  this  somewhat  trouble- 
some stipulation  as  to  notice,  but 
?irincii>ally  because  a  lecturer  has,  in 
act.  full  protection  at  common  law." 
MacGlllivray  Copyright  p  68  (writ- 
ing In  1$02). 

57.  Walter  ▼.  Lane,  [1900]  A.  C. 
639:  Calrd  v.  Slme,  12  App.  Cas.  826; 
8  Halsbury  L.  Eng.  p  160. 

58.  Coplnger  Copyright  (6th  ed) 
p  168.     See  also  supra  |  302. 

[a]  TtowiMtemm  ot  BnflUh  wtmt- 
ata.  (1)  "For  the  purposes  of  this 
Act.  'copyright'  means  the  sole  right 
.  .  .  to  perform,  or  in  the  case  of 
a  lecture  to  deliver,  the  work  or  any 
substantial  part  thereof  In  public." 
1  &  8  Oeo.  V  c  46  I  1  (2).  (2) 
"  'Performance'  means  any  acoustic 
representation  of  a  work.  .  .  . 
"Delivery,'  In  relation  to  a  lecture,  in- 
cludes delivery  by  means  of  any  me- 
dianical  Instrument.  .  .  .  'Lec- 
ture' Includes  address,  speech,  and 
sermon."     1  &  2  Geo.  V  c  46  |  36. 

W.  See  supra  {  302  (where  the 
statutory  exception  Is  quoted). 

60.  Palmer  v.  De  Witt,  32  N.  T. 
Super.  680,  40  HowPr  293   [aft  47  N. 

•T.  632,  7  AmR  480]. 

61.  See  supra  |  297  et  seq.  See 
also  infra  f  318. 

60.     Fitch  V.   Young,   280  Fed.   743 
laff  28»  Fed.  1021.  162  CCA  6641. 
[a]     Sal*  •«pUs4^"The   plaintiff 
.  seems  to  suppose  that  the  composer 


of  a  play  gains  under  the  statute  not 
only  copyright  and  play  right,  but 
also  the  right  to  novelise  It,  analo- 
gous to  the  right  to  dramatise  given 
by  R.  S.  I  4952.  It  Is  true  that  the 
right  to  novelise  is  created  by  sec- 
tion 1  (b)  of  Copyright  Act  of  1909 
(Act  March  4,  1909,  o.  820,  35  Stat. 
1076  [Comp.  St.  1913.  (  9617]),  and 
It  is  quite  possible  that  an  asslc-n- 
ment  like  that  at  bar  would  to-day 
convey  that  right  to  Clyde  Fitch. 
The  right  to  novelise  did  not,  how- 
ever, exist  before  the  Copyright  Act 
'Of  1909,  and  the  only  basis  for  suit 
against  a  story  as  piracy  which 
could  arise  under  this  copyright 
would  be  by  virtue  of  the  exclusive 
right  to  'copy'  granted  by  section 
4952  of  the  Revised  Statutes,  a  right 
which  the  MacMlllan  Company,  the 
owner  of  the  copyright,  alone  has 
the  right  to  invoke.  Any  right  to 
novelise  the  play  in  such  form  as 
does  not  result  In  a  'copy'  is  a  right 
in  the  public  domain,  and  would  in- 
here in  the  first  noveliser,  whether 
he  were  Clyde  Fitch  or  another;  any 
right  80  to  change  the  play  that  a 
court  would  still  consider  it  a  'copy 
of  the  play  is  within  the  exclusive 
control  of  the  MacMlllan  Company." 
Fitch  V.  Toung,  280  Fed.  743,  746  [aft 
239   Fed.   1021,   152   CCA   664]. 

63.  Hervleu  v.  J.  S.  Ogllvie  Pub. 
Co.,  169   Fed.   978. 

64.  Ricordl  V.  Mason,  210  Fed. 
277,  127  CCA  125  [afl  201  Fed.  184]; 
Ricordl  V.  Mason,  201  Fed.  182. 

[a]     Kala  appltod (1)  A  booklet* 

entitled  "Opera  Stories."  consisting 
of  mere  fragmentary  statements  of 
the  story  and  characters  of  the 
operas,  taken  from  descriptions 
other  than  the  librettos,  was  not  an 
infringement  of  the  copyrights  on 
the  librettos.  Ricordl  v.  Mason,  201 
Fed.  182  (where  the  court  said:  "I 
am  unable  to  perceive  how  such  an 
indeterminate  statement  infringes 
the  copyright  of  the  opera.  It  does 
not  use  the  author's  language.  It 
does  not  appropriate  his  ideas  and  it 
does  not  reproduce  his  characters. 
Indeed,  It  appears  from  the  defend- 
ants' aflidavlts  that  the  author  of  the 
'story'  did  not  prepare  it  from  the 
copyrighted  opera  but  from  a  de- 
scription thereof  found  in  a  news- 
paper. It  gives  Just  enough  infor- 
mation to  put  the  reader  upon  in- 
quiry, precisely  as  the  syllabus  of  a 
law  report,  the  review  of  a  book  or 
the  description  of  a  painting  Induces 
the  reader  to  examine  further"). 
(2)    "Of   course,   if   the   defendant's 


stories  consisted  of  mere  modlfloa- 
tlona  of  the  copyrighted  works,  or 
abridgments  thereof.  reproducing 
portions  of  the  dialogue,  words,  or 
phrases,  the  scenes,  and  characters, 
a  different  question  would  be  pre- 
sented." Ricordl  V.  Mason,  201  Fed. 
184.  186  [aff  £10  Fed.  277,  127  CCA 
1251. 

es.  Oommoa-law  rlglita  la  dra- 
matis woika  see  supra  |  15. 

Jgamatiiatlon  and  performaaoa  as 
laMiifamant  of  lltacary  eopyrlght 
see  supra  |  802. 

What  ooaatltBtM  Ozamatla  wozft 
see  supra  {  108. 

66.  Ferris  v.  Frohman,  228  U.  S. 
424,  32  set  268,  66  L.  ed.  492;  Palmer 
V.  De  Witt,  32  N.  T.  Super.  680,  40 
HowPr  293  [att  47  N.  T.  682.  7  AmR 
480];  Murray  v.  Elliston,  6  B.  &  Aid. 
657,  7  ECt,  868,  106  Reprint  1381,  9  v 
ERC  868  (where  the  tragedy,  Marino 
Fallero,  Doge  of  Venice,  by  Lord 
Byron,  had  been  published  and  sold: 
defendant  performed  an  abridged 
version  of  it,  and  this  was  held  not 
an  infringement);  Coleman  v.  Wa- 
then,  6  T.  R.  245,  101  Reprint  137. 

"In  the  early  cases  of  Coleman  v. 
Wathen,  6  T.  R.  245,  101  Reprint  187, 
and  Murray  v.  EUlston,  6  B.  &  Aid. 
657.  7  ECL  667,  108  Reprint  1331 
(which  established  that  the  represen- 
tation In  public  of  a  drama  previous- 
ly printed  and  published  was  not  an 
Infringement  or  the  author's  copy- 
right), the  point  raised  In  the  pres- 
ent action  could  hardly  have  arisen, 
for  they  were  decided  at  a  time  when 
the  statutes  in  force  conferred  only 
the  exclusive  right  of  printing.  It  is 
unlikely  that  any  copies  (other  than 
manuscripts)  were  used  for  the  pur- 
pose of  the  representation  of  the 
plays  which  were  the  subject  of  thoso 
actions;  and  such  manuscript  copies 
would  not  have  been  Infringements 
of  the  author's  rights."  Wame  v. 
Seebohm,  39  Ch.  D.  73,  81. 

07.  The  Mikado,  etc..  Case,  25 
Fed.  183,  28  Blatchf.  347;  Murray  v. 
Elllston,  6  B.  &  Aid.  667,  7  BCL  368, 
106  Reprint  1831,  9  BRC  868. 

[a]  Bafore  S  li  4  Wm.  XV  c  is,  a 
proprietor  of  the  copyright  of  a  trag- 
edy which  had  been  printed  and  puB- 
llahed  for  sale  could  not  maintain  an 
action  against  the  manager  of  a  thear- 
ter  for  publicly  acting  and  represent- 
ing such  tragedy  In  an  abridged 
form  for  profit.  Murray  v.  EUlston, 
6  B.  &  Aid.  657,  7  KCL  358,  106  Re- 
print 1331,  9  ERC  868. 

66.  Frohman  v.  Ferris,  288  IlL 
480,    87   NB   827,   128   AmSR   186,    48 
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In  the  United  States  dramatic  compositions  were 
first  specifically  mentioned  in  tlie  statute  as  the 
subject  of  copyright  in  the  year  1856.  In  that  year, 
by  supplemental  act,  it  was  provided  that  any  copy- 
right thereafter  granted  for  "any  dramatic  com- 
position, designed  or  suited  for  public  representa- 
tion," shall  be  deemed  and  taken  to  confer,  "along 
with  the  sole  right  to  print  and  publish  the  said 
composition,  the  sole  right  also  to  act,  perform, 
or  represent  the  same,  or  cause  it  to  be  acted,  per- 
formed, or  represented,  on  any  stage  or  public  place 
during  the  whole  period  for  which  the  copyright  is 
obtained,"  and  a  remedy  for  violation  of  such  right 
was  provided.™  This  statute  remained  the  law 
until  the  Revision  of  1870  which  provided,  in  addi- 
tion to  the  usual  grant  of  exclusive  right  to  multi- 
ply and  vend  copies,  that  the  copyright  proprietor 
should  have  the  sole  liberty,  "in  the  case  of  a  dra- 
matic composition,  of  publicly  performing  or  repre- 
senting it,  or  causing  it  to  be  performed  or  repre- 
sented by  others.""*  There  was  no  further  change 
in  the  statute  on  this  subject  until  the  act  of  1909 
which  is  the  present  law.  This  act,  in  addition 
to  the  sole  right  to  print,  publish,  copy,  and  vend, 
common  to  all  classes  of  copyrighted  works,  contains 
the  following  broad  grant  of  exclusive  right, 
namely :  "To  perform  or  represent  the  copyrighted 
work  publicly  if  it  be  a  drama  or,  if  it  be  a  dra- 
matic work  and  not  reproduced  in  copies  for  sale, 
to  vend  any  manuscript  or  any  record  whatsoever 
thereof;  to  make  or  procure  the'  making  of  any 


transcription  or  record  thereof  by  or  from  which, 
in  whole  or  in  part,  it  may  in  any  manner  or  by 
any  method  be  exhibited,  performed,  represented, 
produced,  or  reproduced;  and  to  exhibit,  perform, 
represent,  produce,  or  reproduce  it  in  any  manner 
or  by  Any  method  whatsoever."" 

In  Fingiand  the  exclusive  right  to  perform  dra- 
matic compositions  at  a  place  of  dramatic  enter- 
tainment was  given  by-  the  Dramatic  Copyright  Aet 
of  1833"  and  the  Copyright  Act  of  1842."  These 
statutes  were'  repealed  by  the  Copyright  Act  of  1911 
by  which  the  sole  right  to  publicly  perform  all 
classes  of  copyrighted  works  is  conferred  by  the 
copyright." 

[$  315]  c.  Place  and  Nature  of  Performanoai 
Under  both  the  United  States  and  the  Elnglish 
statutes  it  is  only  a  public  performance,  that  is, 
a  performance  in  a  place  to  which  the  public  is 
admitted,  that  will  constitute  an  infringement.'^  It 
is  not  necessary  that  the  performance  shall  be  for 
profit,  or  that  an  admission  fee  be  charged,** 
although  the  fact  of  charging  or  not  charging  may 
have  a  bearing  in  the  determination  of  whetho- 
the  performance  was  public  or  private." 

[i  316]  d.  Scenery  and  Ooatmnes.  A  pnblie 
representation  will  be  none  the  less  an  infringement 
by  reason  of  the  absence  of  scenery  and  appropriate 
costumes.'* 

[$317]  e.  Mechanical  Devices;  Miiriiig  Pictnres. 
Under  the  broad  terms  of  the  present  statute,  the 
unauthorized   public   performance    of   a    dramatic 


LRAN3  689  raff  22S  U.  S.  424,  32  SCt 
263,  G6  L.  ed.  492];  Murray  v.  EUls- 
ton.  6  B.  &  Aid.  667.  669,  7  EK:l.  3E8, 
106  Reprint  1331,  9  BRC  868  (where 
the  court  Bald:  "The  case  of  Mack- 
Un  T.  Richardson,  Ambl..694,  27  Re- 
print 451,  7  ERC  66,  was  very  dif- 
ferent. There  the  farce  of  Love-a- 
la-Mode  had  never  been  published, 
and  the  defendant  having  employed 
a  short-hand  writer  to  take  it  from 
the  mouths  of  the  actors,  published 
It,  and  it  was  held  that  he  could  not 
do  so")-     See  also  supra  |  15. 

as.  Act  Aug.  18,  1856  (11  St.  at 
L.  188);  Palmer  v.  be  Witt,  82  N.  Y. 
Super.  530,  40  HowPr  298  [afl  47  N. 
T.   532,   7  AmR  480]. 

[a]  Ooaatmotion  of  statntA^ — The 
Act  of  Aue.  18,  1S66  (11  St.  at  L,.  138 


c  169),  related  only  to  dramatic  com- 

gositlons    for    which    copyright    had 
een  obtained  in  this  country,  and  Its 


object  was  to  secure  to  the  author 
of  a  copyrighted  play  the  sole  right 
to  Its  performance  after  it  had  been 
printed,  that  Is,  after  publication. 
The  same  la  true  of  the  provisions 
of  the  Copyright  Act  of  July  8,  1870, 
and  of  the  Act  of  March  3,  1891. 
Ferris  v.  Frohman,  223  U.  S.  424,  32 
SCt  263.  56  L..  ed.  492. 

70.  Act  July  8.  1870  (16  St.  at  L,. 
198  c  280  {  86):  Rev.  St.  {  4952;  Act 
Marsh  3,  1891  (26  St.  at  L>.  1106  c  566 
I  1);  Act  March  3,  1905  (33  St.  at  L. 
1000);  Harper  v.  Kalem  Co.,  169  Fed. 
61,  94  CCA  429  [aff  222  U.S.  55.  32  SCt 
20,  66  L.  ed.  92.  AnnCasl913A  1285]. 

71.  Act  March  4,  1909  (35  St.  at 
U  1075  c  320  {  1  (d));  Green  v. 
Luby,  177  Fed.  287. 

73.  Dramatic  Copyright  Act,  1833 
(3  &  4  Wm.  IV  c  15);  Tate  v.  FuU- 
brook,  [19081  1  K.  B.  821.  2  BRC  93, 
14  AnnCas   428. 

73.     St.  5  &  6  Vict,  c  45   J  20. 

[a]  ronuMF  Bxltlali  stetBtas  ooa- 
■tmed^^"Perfornilng  right  was  not 
within  the  provisions  of  8  Anne, 
c.  19,  which  gave  to  authors  the  sole 
liberty  of  printing  their  books.  Cole- 
man v.  'Wathen,  6  T.  R.  245,  101  Re- 
print 137.  The  act  of  18!3,  known 
as  'Bulwer-Lytton's  act',  conferred 
statutory  playright  in  perpetuity 
throughout  the  British  dominions,  in 


the  case  of  dramatic  pieces  not 
printed  and  published;  and  for  a 
stated  term,  ii  printed  and  published. 
3  &  4  Wm.  IV.  c.  15.  By  I  20  of 
the  Copyright  Act  of  1842  5  &  6  Vict, 
c.  45,  It  was  provided  that  the  sole 
liberty  of  representing  any  dramatic 
piece  should  be  the  property  of  the 
author  and  bis  assigns  for  the  term 
therein  specified  for  the  duration  of 
copyright  In  books.  The  section  con- 
tinued: 'and  the  Provisions  herein- 
before enacted  in  respect  of  the 
Property  of  such  Copyright,  and  of 
registering  the  same,  shall  apply  to 
the  JLiiberty  of  representing  or  per- 
forming any  Dramatic  Piece  or 
Musical  Composition,  as  if  the  same 
were  herein  expressly  reSnacted  and 
applied  thereto,  save  and  except  that 
the  first  public  Representation  or 
Performance  of  any  Dramatic  Piece 
or  Musical  Composition  shall  be 
deemed  equivalent.  In  the  Construc- 
tion of  this  Act,  to  the  first  Pub- 
lication of  any  Book.'  Mr.  Scrutton, 
in  his  work  on  copyright  (4th  ed., 
p.  77),  states  that  it  is  'probable, 
though  there  Is  no  express  decision 
to  that  effect,  that  the  court,  fol- 
lowing Donaldson  v.  Beckett,  2  Bro. 
P.  C.  129,  1  Reprint  837,  would  hold 
the  common-law  right  destroyed  by 
the  statutory  provisions  after  first 
performance  in  public."  Compare 
MacGlUivray  on  (Copyright,  pp.  122, 
127,  128.  And  it  may  be  assumed,  in 
this  case,  that  after  the  play  had  been 
performed  the  right  of  the  owners  to 
protection  against  its  unauthorized 
production  in  Gngland  was  only  that 
given  by  the  statutes."  Ferris  v. 
Frohman,  223  U.  3.  424,  432,  32  SCt, 
263,  66   L..   ed.    492. 

7i,     St.  1  &  2  Oeo.  V  c  46  I  1    (2). 

7B.  Russell  v.  Smith,  12  Q.  B.  217, 
84  ECti  217,  116  Reprint  849:  Duck 
V.  Bates,  13  Q.  B.  D.  843;  Wall  v. 
Taylor,  11  Q.  B.  D.  102  [aff  9  Q.  B. 
D.  727];  Russell  v.  Brlant,  8  C.  B. 
836.  66  BCL  836,  137  Reprint  737; 
Lee  V.  Simpson.  3  C.  B.  871,  64  BCL 
871,  136  Reprint  349. 

[a]  WlMt  Is  pn'bUo  parfoimaBea. 
— (1)  "It  must  be  a  question  of  fact 
in  each  case  whether  the  nature  of 
the    representation    given    makes    it 


public  or  leaves  It  domestic  JL  place 
may  he  a  place  of  dramatic  enter- 
tainment for  the  time,  althouerh  it 
is  so  used  only  once,  and  although 
no  payment  is  taken."  Duck  v. 
Bates,  63  U  J.  Q.  B.  338.  342.  (Z)  A 
performance  in  a  hospital  room  for 
the  entertainment  of  the  hospital  at- 
tendants who  were  admitted  free  of 
charge  Is  not  an  entertainment    in  a 

glace  of  public  entertainment,  and 
ence  wsls  not  an  infringement. 
Duck  V.  Bates,  18  Q.  B.  D.  843  (dlara 
app  12  Q.  B.  D.  79|.  (8)  "The  use 
for  the  time  in  question,  and  not  for 
a  former  time,  is  the  essential  fact. 
As  a  regular  theatre  may  be  a.  lec- 
ture room,  dining  room,  ball  room 
and  concert  room  on  successive  days, 
so  a  room  used  ordinarily  tor  either 
of  those  purposes  would  become  for 
the  time  being  a  theatre."  Per  Den- 
man,  C.  J.,  In  Russell  v.  Smith,  12 
Q.  B.  217,  237,  64  ECL.  217,  116  Re- 
print 849.  (4)  Defendants,  who  were 
producers  of  cinematograph  films, 
had  a  room  at  their  place  of  busi- 
ness fitted  up  with  a  cinematograph 
apparatus,  and  they  Issued  advertise- 
ments inviting  the  public  to  see  films 
showing  certain  scenes  of  a  play 
which  plaintiffs  alleged  to  be  an  in- 
fringement of  their  rights.  The 
room  where  the  films  were  shoim  on 
the  cinematograph  was  not  a  place 
"of  dramatic  entertainment"  within 
the  meaning  of  {  S  of  the  Dramatic 
Copyright  Act  1838,  inasmuch  as  the 
public  were  merely  invited  with  the 
object  of  getting  them  to  purchase 
the  films.  GlenviUe  v.  Sellg  Poly- 
scope Co.,  27  T.  L.  R.  6S4  (per  Chan- 
nell,  J.). 

79.  Herbert  v.  Shanley  Co..  229 
Fed.  340,  143  CCA  460  [aff  222  Fed. 
344,  and  rev  on  other  grounds  Hi 
U,  S.  691,  37  SCt  232]  (Holding  thai 
it  is  otherwise  as  to  musical  com- 
positions); Duck  V.  Bates.  13  Q.  B.  D. 
843;  Wall  v.  Taylor,  11  Q.  B.  D.  102: 
Russell  V.  Smith.  12  Q.  B.  217.  64 
ECTL  217,  116  Reprint  849;  Lee  v 
Simpson,  3  C.  B.  871,  64  ECL.  871,  116 
Reorint  349. 
77.  See  cases  supra  notes  76.  TS 
7a  Russell  V.  Smith.  12  Q.  B.  !17. 
64  ECL  217,  116   Reprint  849. 


For  later  oaaee,  dewlopmeats  and  cluuigva  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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COPYRIGHT  AND  LITERARY  PROPERTY 


[13  C.  J.]     1145 


work  by  means  of  mechanical  'devices  snch  as  the 
phonograph  and  the  moving  picture  machine  is  nn- 
qnestionably  an  infringement."  Even  under  the 
prior  statute,  the  publie  exhibition  of  moving 
pictures  of  the  incidents  of  a  copyrighted  work 
constituted  an  infringement  of  the  owner's  dramatic 
rights.*"  A  motion  picture  photoplay  based  on  a 
novel  does  not  infringe  a  prior  dramatization  of  the 
novel,  if  independently  produced.'^  In  England, 
under  the  present  statnte,  performance  includes  any 
aconstio  representation  and  any  visual  representa- 
tion of  any  dramatic  action 'in  a  work  made  by 
means  of  any  mechanical  instrument.^ 

[(  318]  f.  Necessity  and  Snfflciency  of  Taking 
or  Oopybig  to  Oonatitate  Infringement.  Dramatic 
compositions  are  the  most  valuable  of  all  literary 
works,  and  for  that  reason  are  entitled  to  a  great 


T».    Act   March   4,   1909    «S  U.   S. 

St.  at  L.  107E  c  320  I  1  (d)  (quoted 
aupra  S  314);  Klein  v.  Beach,  282 
Fed.  240  [aff  239  Fed.  108,  151  CCA 
282];  Stevenson  T.  Fox,  226  Fed.  990; 
Photo  Drama  Motion  Picture  Co.  v. 
Social  Uplift  Film  Corp.,  21S  Fed. 
874  (air  220  Fed.  448,  187  CCA  421. 
See  also  Act  A\xg.  24,  1912  (37  U.  S. 
St.  at  Ii.  488).  amending  Act  March 
4,  1909  (35  U.  S.  SL  at  L..  1075 
c  820  S  26  (b))  (where.  In  provldlngr 
remedies  for  infringement,  the  stat- 
ute speaks  of  the  infringement  of 
"&  copyrighted  dramatic  or  dra- 
tnatico-muslcal  work  by  a  maker  of 
motion    pictures,"    etc.). 

80.  Kalem  Co.  v.  Harper,  222  U. 
8.  55,  32  set  20,  56  L.  ed.  92,  AnnCas 
1913A  1285  [aft  169  Fed.  61,  94  CCA 
4291;  Klein  v.  Beach,  232  Fed.  240 
[aff  239  Fed.  108.  151  CCA  282]:  Lon- 
don V.  Biograph  Co.,  231  Fed.  096, 
145  CCA  582;  U;  S.  Motion  Picture 
Patents  Co.,  226  Fed.  800;  Photo 
Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corp.,  213  Fed.  374  [aff 
220  Fed.  448,  137  CCA  421^;  Karno  v. 
Pathe  Frfires,  Ltd.,  100  L.  T.  Rep. 
N.  S.  260.  See  Frohman  v.  Fitch. 
164  App.  DIv.  231,  149  NTS  638 
(same  rule  applied  to  common-law 
dramatic  rights). 

"If,  indeed,  it  could  be  shown  that 
In  the  present  case  there  are  words 
capable  of  being  printed  and  pub- 
lished aa  a  literary  piece,  then  I 
think  It  might  be  held  that  the  cine- 
matographic reproduction  is  a  repre- 
sentation of  a  substantial  part  of  the 
whole  piece,  though,  of  course,  no 
words  are  reproduced."  Karno  v. 
Pathe  Freres,  99  L.  T.  Rep.  N.  S.  114, 
118  [aff  100  L.  T.  Rep.  N.  S.  260] 
(per  Jelf,  J.). 

[a]  BMMoa  for  rBl«^-"It  has  been 
settled  by  the  decisions,  under  the 
earlier  copyright  laws,  that  the 
copyright  of  a  dramatization  covered 
a  photo-play  presentation  of  the 
same  subject.  This  was  based  upon 
the  recognition  of,  what  every  ob- 
server ezperienoes,  the  similitude,  if 
not  identity,  of  the  Impresalohs  re- 
ceived from  seeing  a  photo-play  and 
from  the  same  play  acted  out  by 
actors  living  and  moving  before  his 
eyes."  U.  S.  v.  Motion  Picture  Pat- 
ents Co..  226  Fed.  800,   808. 

[b]  "Kara  ylotim*  or  even  sta- 
tionary tableaux  vlvants  would  not, 
I  think.  Infringe  the  right  of  sole 
representation,  but,  as  the  cinemato- 
graph shows  the  figures  moving,  just 
as  the  living  persons,  I  think  this 
reproduction  would  be  held  to  be 
within  the  language  as  well  as 
within  the  mischief  of  the  Act." 
Karno  v.  Path6  Frftres,  99  L.  T.  Rep. 
N.  8.  114,  119  [app  dlsm  100  L.  T.  Rep. 
N.  S.  260]  (per  Jelf,  J.).  See  also 
Kalem  v.  Hanier,  222  U.  S.  55,  32 
set  20,  56  L.  ed.  92.  AnnCaal913A 
1286  (where  the  same  distinction  is 
suggested  and  assumed  for  purpose 
of  the  decision). 

81.  Klein  V.  Beach,  2S2  Fed.  240 
[aff  239  Fed.  108.  161  CCA  282]; 
O'Neill  V.  General  Film  Co.,  171  App. 
Dlv.    854.    167    NTS    1028    (evidence 


held  to  show  that  the  pictures  were 
based  on  the  dramatlmtion,  and  not 
on  the  novel). 

88.     St.  1  &  8  Geo.  V  o  46  I   3B  <l). 

88.  Cniappell  v.  Fields.  210  Fed. 
864,  127  CCA  448;  Shook  v.  Kankln, 
21  F.  Cas.  No.  12,806  (per  Nelson,  J.). 

»k  Chappell  V.  Fields.  210  Fed. 
864,  127  CCA  448:  Brady  v.  Dnly,  S3 
Fed.  1007.  28  CCA  253  [aft  11 B  U.  8. 
148.  20  set  62,  44  L.  ed.  1091;  Daly 
V.  Webster,  66  Fed.  488.  4  CCA  10 
[app  dlsm  163  U.  S.  165.  16  SCt  9i;l, 
41  L.  ed.  Ill];  Savage  v.  Singer,  24 
Pa.  Dist.  482.  483  (trial  scene  from 
"Madame  X"  held  infringement  of 
common-law  dramatic  rights). 

86.  Hoffman  v.  Le  Traunik,  209  Fed. 
876;  Elsfeldt  v.  C^ampbell,  171  Fed. 
694;  Maxwell  v.  Goodwin,  93  Fed. 
666;  Brady  v.  Daly,  88  Fed.  1007,  28 
CCA  253  [aff  175  U.  S.  148,  20  SCt 
62,  44  L.  ed.  1091:  Daly  v.  Webster, 
56  Fed.  483,  4  CCA  10;  Goldmark  v. 
Kreling,  36  Fed.  661.  13  Sawy.  310; 
Blum  V.  Spear,  30  Fed.  629;  Thomast 
v.  Lennon,  14  Fed.'  849;  Boucicault 
V.  Wood,  3  F.  Cas.  No.  1.693,  2  Btss. 
34;  Daly  v.  Palmer,  6  F.  Caa.  No. 
8,552,  6  Blatchf.  256;  Jollle  v. 
Jaques,  13  F.  Caa.  No.  7,437,  1 
Blatchf.  618;  Martlnettl  v.  Magulre, 
16  F.  Cas.  No.  9,178,  1  Abb.  356, 
Deady  216;  Shook  v.  Rankin,  21  F. 
Cas.  No.  12,804.  6  Blss.  477:  Palmer 
v.  De  Witt,  47  N.  Y.  532.  7  AmR  480; 
Chatterton  v.  Cave,  3  App.  Cas.  483; 
Boosey  V.  Falrlie,  7  Ch.  D.  301;  Chat- 
terton V.  Cave,  L.  R.  10  C.  P.  672 
[aff  2  C.  P.  D.  42  (aff  8  App.  Cas. 
488)1;  Planche  v.  Braham,  4  BIng. 
N.  Ca.e.  17,  33  ECL  674.  132  Reprint 
696,  8  C.  &  P.  68,  84  ECt,  614:  Reade 
v.  Conquest  11  C.  B.  N.  8.  479,  103 
KCL  479,  142  Reprint  888;  Reade  v. 
Lacy,  1  Johns.  &  H.  524,  70  Reprint 
863;  Schleslnger  v.  Turner.  68  L.  T. 
Rep.  N.  S.  764;  Beere  v.  Bills,  6  T.  L. 
R.   330. 

[a]  XnsUnlfloaat  part. — A  repre- 
sentation of  part  of  a  dramatic  piece, 
if  confined  to  some  comparatively  In- 
significant part  of  it,  IS  not  an  In- 
fringement of  the  copyright  In  such 
piece.  Chatterton  v.  C^ve,  3  App. 
Caa.  483;  Hanfstaengi  v.  Empire  FU- 
ace,  11894]  3  Ch.  109,  128  (per  Lind- 
ley,  L.  J.). 

[b]  Monologna.  "But  here  the  de- 
fendants have  not  copied  substanti- 
ally the  plan,  arrangement,  or  com- 
bination of  materials  found  in  cbm- 
plalnant's  monologues  or  in  any  one 
of  them.  Conceding  literary  or  artis- 
tic merit  In  the  complainant's  mono- 
logues growing  out  of  some  original 
matter  combined  with  old  matter  In 
a  new  and  an  original  plan,  arrange- 
ment, or  combination,  the  defendants 
do  not  Infringe,  not  having  used 
that  plan,  arrangement,  or  combi- 
nation, unless  they  have  abstracted 
and  used  some  of  the  complainant's 
new  matter  and  so  much  of  it  as  to 
authorize  the  finding  that  there  has 
been  a  copying  or  a  taking."  Hoff- 
man V.  Le  Traunik,  209  Fed.  376,  879. 

88.  Dam  V.  Kirk  to  Shelle  Co.,  175 
Fed.  902.  99  CCA  892.  41  LRANS 
1002,  20  AnnCas  1173;  Bobbs-MerriU 


measure  of  protection."  The  unauthorized  perform- 
ance of  a  single  scene  in  a  copyrighted  play  may 
constitute  an  infringement.**  As  in  the  case  of 
cop37right  in  books  or  other  literary  works,  the  part 
taken  must  be  material,  and  there  must  be  a  sub- 
stantial identity,  pro  tanto,  with  the  original  com- 
position in  order  to  constitute  piracy,*"  and  that 
identity  must  be  due  to  copying,  and  not  to  mere 
coincidence  such  as  may  exist  even  in  the  case  of 
works  independently  produced.**  Where  the  two 
productions  produced  the  impression  on  spectators 
^at  they  were  substantially  the  same,  one  will  be 
held  to  be  a  colorable  imitation  of  the  other."  But 
a  substantial  similarity,  founded  on  coincidence,  or 
the  use  of  old  or  stock  situations,  or  common 
sources,  and  not  the  result  of  piracy,  direct  or  in- 
direct, is  insufiBcient  to  establish  infringement;** 

Co.  V.  Equitable  Motion  Pictures 
Ck>rp.,  232  Fed.  791;  Robl  v.  Palace 
Theatre,  Ltd.,  28  T.  L.  R.  69.  See 
also  supra  {   278. 

"It  is  undoubtedly  trve,  as  claimed 
by  the  defendant,  that  an  author 
cannot  by  a  suggestion  obtain  ex- 
clusive control  of  a  field  of  thought 
upon  a  particular  subject.  If  the 
playwright  In  this  case  without  the 
use  of  the  story,  and  working  Inde- 
pendently, had  constructed  a  play 
embracing  its  central  Idea,  it  may 
well  be  that  he  would  nOt  have  in- 
fringed the  copyright  of  the  story." 
Dam  V.  Kirk  la  Shelle  Co.,  175  Fed. 
902.  907,  99  CCA  392.  41  LRANS 
1002.  20  AnnCaa  1173  [quot  Bobbs- 
Merrlll  Co.  v.  Bauitable  Motion  Pic- 
tures C^orp.,  232  Fed.  791,  796]. 

87.  Daly  v.  Palmer,  6  F.  C^s.  No. 
3,652,  6  Blatchf.  266,  36  HowPr  (N. 
Y.)  206:  Martlnettl  v.  Magulre,  16 
F.  Cas.  No.  9,173;  Tate  v.  Fullbrook, 
[1908]  1  K,  B.  821,  2  BRC  93,  14  Ann 
Cas  428. 


[a]  Substantial  IdantltT'— Defend- 
ant is  chargeable  with  infringement 
of  a  dramatic  composition.  If  the 
appropriated  series  of  events,  when 
represented  on  the  stage,  although 
performed  by  new  and  different  char- 
acters using  different  language.  Is 
recognKed  by  the  spectator  through 
the  medium  of  the  senses  as  con- 
veying substantially  the  same  Im- 
pressions to,  and  exciting  the  same 
emotions  in,  the  mind,  in  the  same' 
sequence  or  order  as  the  original. 
Daly  V.  Palmer,  6  F.  C:as.  No.  3,552, 
6  Blatchf.  256. 

88.  BIchel  v.  Marcln,  241  Fed.  404 
("Cheating  Cheaters"  held  not  an  in- 
fringement of  "Wedding  Presents"); 
Stevenson  v.  Harris,  238  Fed.  432; 
Bobbs-Merrlll  Co.  v.  Equitable  Mo- 
tion Pictures  Corp..  232  Fed.  791; 
London  v.  Biograph  Co.,  231  Fed.  696, 
146  CCA  682;  BaChman  v.  Belasco, 
224  Fed.  817,  140  CCA  263  [aff  224 
Fed.  816];  Vernon  v.  Shubert,  220 
Fed.  694;  Photo  Drama  Motion  Pic- 
ture Co.  V.  Social  Uplift  Film  Corp., 
213  Fed.  374  [aff  220  Fed.  448,  137 
CCA  42];  Hoffman  v.  Le  Traunik, 
209  Fed.  375:  Dam  v.  Kirk  la  Shelle 
CC,  175  Fed.  902,  99  CCA  392,  41 
LRANS  1002,  20  AnnCas  1173  [aff 
166  Fed.  589];  Elsfeldt  v.  Campbell, 
171  Fed.  594;  Maxwell  v.  Goodwin, 
93  Fed.  866;  Reed  v.  Carusl,  20  F. 
Cas.  No.  11,642,  Taney  72;  Relchardt 
V.  Sapte,  [1893]  2  Q.  B.  308;  CorelU 
V.  Gray,  30  T.  L.  R.  116;  Robl  v. 
Palace  "Theatre,  Ltd.,  28  T.  L.  R.  69. 

[a]  Application  of  ml*. — ^A  copy- 
right of  a  story  Is  not  infringed  by 
a  moving  picture  play,  where  the 
common  plot  was  old  and  the  embel- 
lishments which  added  literary  value 
to  the  story  were  not  reproduced  in 
the  play.  London  v.  Biograph  Co.. 
231  Fed.  696,  698.  145  CCA  582 
(where  the  court  said:  "Of  course 
In  transferring  the  action  of  this 
story,  centuries  old,  to  modern 
times,  the  criminals  will  not  be 
Orientals,  but  highwaymen  or  bur- 
glars; their  home  will  not  be  in  a 
cave  >or  a  but  in  a  wood,  but  In  a 
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nor  is  the  taking  of  a  general  idea  or  scheme 
sufficient.^  The  oonunon.  stock  of  dramatic  ideas 
eannot  be  exclusively  appropriated  by  anyone.*" 
Originality  in  dealing  with  incidents  famiUar  in 
life  or  fiction  lies  in  the  association  and  grouping  of 
those  incidents  in  such  a  manner  that  the  work 
under  consideration  presents  a  new  conception  or 
a  novel  arrangement  of  events.*^  The  copyright 
protects  this  element  of  originality,  {uid  it  is  an 
infringement  to  appropriate  a  novel  combination  of 


old  or  stock  incidents  and  situations,**  or  to  take 
elements  of  literary  or  dramatic  value  with  which  an 
author  has  dressed  up  an  old  plot.^  An  indirect  as 
well  as  a  direct  taking  constitutes  an  infringement.** 
But  a  drama  founded  on  a  novel  whose  copyright 
has  expired,  or  made  under  a  license,  is  not  in- 
fringed by  another  drama  founded  on  the  same 
novel,  provided  the  first  dramatization  is  not  used 
in  making  the  second."  While  mechanical  contri- 
vances tised  in  producing  stage  effects  are  not  pro- 


rented  room  In  a  modem  building; 
their  surroundinga  will  be  squalid, 
not  comprising  a  separate  Icltchen; 
they  will  perpetrate  their  crimes 
aocordlnE  to  modern  methods;  if 
they  are  to  be  given  poison,  it  will 
presumably  be  conveyed  in  meat  or 
bread,  coffee  or  whiskey.  Resem- 
blance between  the  story  and  the 
play  in  such  minor  incidents  are 
unimportant:  not  a  single  one  of 
them  is  in  dramatic,  exciting,  or  at- 
tractive as  was  the  railroad  scene 
in  Under  the  Qaslight.  The  copy- 
right cannot  protect  the  fundamental 
plot;  which  was  common  property 
long  before  the  story  was  written; 
it  will  protect  the  embellishments 
with  which  the  author  added  ele- 
ments of  literary  value  to  the  old 
plot,  but  it  will  not  operate  to  pro- 
hibit the  presentation  by  some  ona 
else  of  the  same  old  plot  without  the 
particular  embellishments"). 

Umllatltlw  as  evldanoe  of  la^ 
felnyemwit  see  infra  {  426. 

89.  Bichel  V.  Marcin.  241  Fed.  404; 
Nixon  V.  Doran,  168  Fed.  S7S; 
Barnes  v.  Miner,  122  Fed.  480;  Chat- 
terton  v.  Cave,  8  App.  Cas.  483.  See 
also  supra  J   267. 

[a]  XUnatxatloaa  of  noalafxinglBff 
use  of  Idoas.  (1)  "An  idea  may  be 
taken  from  a  drama  and  used  in 
forming  another  without  the  repre- 
sentation of  the  second  being  a  rep- 
resentation of  any  part  of  the  first. 
For  example: — I  have  no  doubt  that 
Sheridan,  In  composing  The  Critic,' 
took  the  idea  from  'The  Rehearsal,' 
but  I  think  it  would  be  an  abuse  of 
language  to  say  that  those  who  rep- 
resent 'The  Critic,'  represent  The 
Rehearsal,'  or  any  part  thereof;  and 
If  it  were  left  to  me  to  find  the  fact, 
I  should,  without  hesitation,  find  that 
they  did  not."  Chatterton  v.  Cave, 
t  App.  Cas.  483,  501  [ouot  Eiichel  v. 
MarcTn,  241  Fed.  404,  411].  (2)  A 
stage  performance  consisting  of  the 
singing  of  well  known  songs  by  a 
woman  dressed  to  personate  other 
singers,  prefaced  by  a  short  dia- 
logue having  no  reference  to  such 
performance,  and  with  a  klnetoscope 
exhibition  during  Intervals  when  the 
performer  is  changing  costumes  In 
which  she  is  shown  while  making 
such  changes  by  means  of  moving 
pictures  previously  taken  photo- 
graphically on  a  film,  although  con- 
ceded to  be  subject  to  copyright,  is 
not  infringed  by  a  performance  in 
which  the  performer  is  a  man,  and 
neither  the  same  dialogue,  costumes, 
songs,  nor  pictures  are  used,  and 
where  the  only  similarity  Is  in  the 
general  plan  of  the  entertainment, 
and  the  representation  by  pictures 
of  the  rapid  changing  of  clothes  by 
a   person,   neither   of   which   can    be 

£rotected  by  copyright.  Barnes  v. 
liner,  122  Fed.  480.  (3)  "It  is,  In- 
deed, a  very  troublesome  question 
whether  the  MacMlllan  Company 
could  succeed  as  owner  of  the  copy- 
right In  holding  the  defendant  for 
publishing  a  copy  of  the  play.  I 
nave  not  the  least  doubt  tnat  the 
story  was  a  cheap  and  vulgar  plagiar- 
ism. The  parallelism  Is  so  complete 
and  minute  as  to  admit  of  not  the 
slightest  doubt  that  it  was  slavishly 
pirated  in  plot  and  characters;  but 
It  has  never  been  very  satisfactorily 
established,  and  probably  never  can 
be,  at  what  point  a  plagiarism  cases 
to  copy  the  expression  of  an  au- 
thor's Ideas,  and  steals  only  the  ideas 


themaelves."  Fitch  v.  Young,  230 
Fed.  743,  746  (aff  239  Fed.  1021,  152 
CCA  664]. 

90.  Robl  V.  Palace  Theatre,  Ltd., 
28  T.  Li.  R.  69. 

91.  Stevenson  t.  Harris,  288  Fed. 
432,  436. 

"Of  necessity,  certain  kinds  of  in- 
cidents must  be  found  in  many  books 
and  plays,  and  originality,  when 
dealing  with  incidents  familiar  in 
life  or  fiction,  lies  In  the  association 
and  grouping  of  those  incidents  in 
such  a  manner  that  the  work  un- 
der consideration  presents  a  new 
conception  'or  a  novel  arrangement 
of  events.  It  will  never  do  to  hold 
that,  because  an  Incident  here  or  there 
is  used  in  the  later  production  which 
was  used  in  another  relation  and 
situation  in  the  former  copyrighted 
book  or  play,  therefore  the  later 
production  Infringes  the  copyright 
of  the  former."  Stevenson  v.  Harris, 
supra. 

99.  Stevenson  v.  Harris,  233  Fed. 
432;  Bisfeldt  v.  Campbell.  171  Fed. 
694;  Corelll  v.  Oray,  30  T.  L.  R. 
116. 

[a]  OomMsAtloB  of  stook  tael- 
dsntS'— (1)  "The  learned  Judge,  in 
a  clear  and  exhaustive  Judgment, 
had  dealt  with  six.  incidents  which 
ware  to  be  found  in  the  sketch  .and 
also  In  'Temporal  Power,'  and  said 
that  not  only  were  they  to  be  found 
in  both  works,  but  tliat  there  were 
most  remarkable  klmilaritiea  or  iden- 
tities of  language  between  the  two 
documents.  After  going  through 
these  matters  in  detail  the  learned 
Judge  had  said  that  there  was  noth- 
ing very  striking  or  original  in 
either  the  novel  or  the  sketch.  He 
added :  'But  the  combination  of  these 
ordinary  materials  may  nevertheless 
be  original,  and  when  such  a  com- 
bination has  arrived  at  a  certain 
degree    of     complexity    It    becomes 

gractlcally  impossible  that  It  should 
ave  been  arrived  at  independently 
by  a  second  individual.  ...  In  my 
Judgment  the  similarities  and  coin- 
cidences in  this  case  are  such  as, 
when  taken  in  combination,  to  be 
entirely  Inexplicable  as  the  result  of 
mere  chance  coincidence.'  His  Lord- 
ship said  he  accepted  that  passage 
as  an  unanswerable  statement  of  the 
position  In  the  present  case,  and  he 
thought  that  they  must  approach 
this  case  on  the  footing  that  the  de< 
fendant  Gray  had  the  book  Tem- 
poral Power  either  under  his  eyes 
or  in  his  memory  when  he  wrote  his 
sketch.  No  doubt  It  was  still  open 
to  this  defendant  to  say  that  he  had 
not  infringed  the  copyright,  because 
he  had  only  taken  from  the  book 
something  which  was  not  the  sub- 
ject of  copyright;  but  when  it  ap- 
peared that  not  merely  one,  two,  or 
three  stock  incidents  had  been  used, 
but  a  combination  of  stock  Inci- 
dents, every  one  of  which  had  been 
taken  from  the  plaintiff's  book,  it 
would  be  narrowing  the  law  beyond 
what  was  reasonable  to  say  that  the 
plaintiff  was  not  entitled  to  be  pro- 
tected." Corelll  V.  Gray,  30  T.  L.  R. 
116  117.  (2)  "It  is  true  that  sub- 
jects of  Intemperance  and  their  por- 
trayal in  plays  and  on  the  stage, 
witn  the  peculiarities  of  persons  un- 
der the  influence  of  liquor,  are  not 
new  or  novel;  but  the  play  'Mrs. 
Peckham's  Carouse'  illustrates  and 
embodies  such  peculiarities  In  its 
central    character,    accompanied    by 


farce  dialogue  and  stage  sltaations 
in  a  manner  hitherto  uncommon,  and 
its  theme,  plot,  action,  characters, 
situations,  and  scenes  are  found  in 
'Sirs.  Mix  Mixes.'"  Blsfeldt  t. 
Campbell.   171   Fed.    594. 

93.  Eichel  v.  Marcin,  241  Fed.  404: 
London  v.  Biograpb  Co.,  231  Fed. 
696.  146  CCA  682. 

"The  copyright  cannot  protect  the 
fundamental  plot,  which  Is  common 
proiierty,  as  was  pointed  out  above, 
long  before  the  story  was  written. 
It  will,  of  course,  protect  the  author, 
who  adds  elements  of  literary  value 
to  the  old  plot;  but  it  will  not  pro- 
hibit the  presentation  by  some  oni 
else  of  the  same  old  plot  without 
the  particular  embellishments."  SHctael 
V.  Marcin.  241  Fed.  404,  411  FfoU  Lon- 
don V.  Biograph  Co.,  supra]. 

94b  Reade  v.  Conquest,  11  C.  B. 
N.  S.  479,  103  ECL  479,  142  Reprint 
883;  Schleslnger  v.  Turner,  61  L.  T. 
Rep.  N.  S.  764.     Bee  also  supra   i  281. 

[  a]  SzaiuKtlsatloB  of  aovel  f oaaOad 
on  dxaouki— The  author  of  a  draxoa 
called  "Gold,"  which  had  been 
printed  and  represented  on  the  ataget 
published  a  novel  founded  on  IC 
called  "It  is  never  too  late  to  meqd." 
to  which  novel  he  transferred  some 
of  the  scenes  from  the  drama.  The 
defendant  caused  another  drama  to 
be  constructed  from  the  novel,  -which 
he  called  "Never  too  late  to  mend." 
taking  many  of  the  scenes  from  the 
novel  which  had  been  Imported  into 
the  novel  from  the  original  drama. 
and  produced  it  at  his  theater.  This 
was  an  Infringement  of  plalntilTs 
copyright  in  his  drama.  ReiLde  ▼. 
Conquest,  11  C  B.  N.  S.  479;  499. 
103  BCL  479,  142  Reprint  883.  To 
same  effect  Schleslnger  y.  Turner,  63 
L.  T.  Rep.  N.  S.  764.  Comrare 
Schleslnger  v.  Bedford,  68  L.  T.  Rep. 
N.  S.  762  (where  the  novel  having 
been  published  before  the  drama.  It 
was  held  that  defendant  who  had 
dramatised  directly  from  the  novel. 
and  without  the  aid  of  plaintifTs 
dramatised  version,  was  not  KUilty 
of  piracy). 

95.  Klein  V.  Beach,  232  Fed.  S40 
[aff  239  Fed.  108,  151  CCA  282]  (li- 
censed motion  picture  photoplay); 
Bachman  v.  Belasco,  224  F'ed.  817. 
140  CCA  263  [aff  224  Fed.  816]; 
Photo  Drama  Motion  Picture  C^i.  v. 
Social  Uplift  Film  Corp.,  213  Fed. 
374  [aff  220  Fud.  448,  187  CX;a  421: 
Olaser  v.  St  'C^mo  Co..  175  Fed.  ilt; 
Harper  v.  Ks'em  Co.,  169  Fed.  61.  94 
CCA  429  [aCF  221  TT.  S.  65.  82  BCt  20. 
66  L.  ed.  «:.  AnnCasl913A  128S]; 
O'Neill  V.  General  Film  Co..  171  App. 
Div.  864,  157  NTS  1028  i:mod  152 
NTS  699];  French  v.  Conelly,  l  NY 
WklyDlg  197;  Toole  ▼.  Young,  t..  R. 
9  Q.  B.  523,  9  ERC  871;  SchTesinger 
V.  Bedford,  63  L.  T.  Rep.  N.  S.  762. 

[a]  BsasoB  for  rule. — (1)  "How 
can  you  say  that  copying  from  your 
story  was  copying  even  indirectly 
from  your  drama?  A  copy  from  a 
copy  of  a  picture  is  a  copy  from  the 
picture,  but  a  copy  directly  from  a 
picture  is  not  the  copy  of  another 
copy  from  the  same  picture."  Toole 
V.  Young,  30  L.  T.  Rep.  N.  S.  699.  600 
(per     Blackburn,     J.).      (2)      "CJonse- 

auently  infringing  the  copyrighted 
rama  is  a  different  thing  from  in- 
fringing the  owner's  right  to  dramas 
tise  the  copyrighted  book."  Harper 
V.  Kalem  Co..  169  Fed.  61.  63.  94  CX^A 
429  [aff  222  U.  S.  55,  32  SCt  20.  6* 
L.  ed.  92,  Ann(?asl9I8A  1286]. 


For  later  easest  developmsiits  &nd  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  sad  note  number. 
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;eeted  by  comrright,  and  hence  it  is  no  infringement 
:o  use  them,  the  reproduction  of  a  scene  in  which 
inch  contrivances  play  a  part  may  be  an  infringe- 
nent."  The  voice,  motions,  and  postures  of  the  aet- 
tiB  and  mere' stage  business  may  be  imitated  without 
nfringement,  because  having  no  literary  quality 
;hey  are  not  protected  by  the  copyright.  As  in 
sases  of  literary  piracy,  when  the  infringement  of  a 
Iramatic  copyright  is  once  shown,  the  intent  or 
}uipo8e  of  the  infringer  is  immaterial,  and  no  proof 
>f  animus  furandi  is  required."* 

[i  319]  5.  Mnmcal  Work»— a.  Pzinting,  Pub- 
ishing,  Oopylng,  and  SelUng.  The  exclusive  right 
:o  print,  publish,, copy,  and  sell  copyrighted  musical 
iompositions^  is  infringed  by  the  multiplication,  pub- 
ication,  or  sale  of  what  is  a  substantial  copy  of 
;he  copyrighted  musical  work,'  just  as  any  book  may 
>e  infringed,'  .and  until  the  amendment  of  1897 
;hi8  was  the  only  way  in  which  a  musical  composi- 
:ion  could  be  infringed.*    By  the  present  law^  the 


prcvprietor  of  a  copjrrighted  musical  composition  ia 
given  the  exclusive  right,  for  the  purpose  of  copy- 
ing, publishing,  and  vending,  to  make  any  arrange- 
ment or  setting  of  it,  or  of  the  melody  of  it,  in  any 
system  of  notation  or  any  form  of  record  in  whi<^ 
the  thought  of  an  author  may  be  recorded  and  from 
whitch  it  may  be  read  or  reproduced."  This  secures 
copyright  protection'  in  respect  of  devices  for  the 
mechanical  reproduction  of  music'  Ignorance  of 
the  copyright  infringed  is  no  defense.^ 

[i  320]  b.  Snf&ciency  of  Copying  or  Taking  to 
OonstitatiB  Infringemoit."  There  must  be  a  copying 
or  appropriation  of  a  substantial  or  material  part  of 
a  copyrighted  musical  work  in  order  to  constitute 
an  infringement  of 'it.'  Where  the  theme  or  melody 
of  two  musical  works  is  substantially  the  same  there 
is  an  infringement,^"  provided  such  similarity  -ia 
due  to  imitation  or  copying  and  not  to  mere  coinci- 
dence." Slight  or  merely  colorable  differences  and 
variations  will  not  prevent  a  substantial  copy  in 


lb]  AnpUeattons  of  ml*. — (l)  One 
vho  first  presents  In  a  copyrlKhted 
>Iay  a  situation  augeested  by  a  story 
:annot  prevent  other  persons  to 
vhom  the  same  situation  has  been 
lu^^ested  by  reading  the  same  story 
■rom  presenting  It  in  another  play. 
f?achman  v.  Belasco.  224  Fed.  817, 
:40  CCA  2«3.  (2)  "By  the  explra- 
lon  of  the  term  of  the  copyright  of 
:he  novel,  however,  any  person  could 
nake  any  use  of  the  novel  which  he 
law  fit.  He  could  copy  It,  or  pub- 
lah  it,  or  make  a  play  out  of  it.  It 
was  no  longer  protected  by  the  copy- 
■Ight  act.  But  although  a  person 
:ould  make  a  play  from  the  novel, 
islng  its  plot  and  incidents  in  such 
)lay,  he  could  not  copy  the  play  of 
St.  Elmo'  already  written  and  copy- 
-Ighted,  further  than  to  make  such 
L  general  use  of  the  plot  and  Inci- 
lents  of  the  novel  as  was  open  to 
.he  public  generally."  Glaser  v.  St. 
3:imo  Co..  175  Fed.  276,  277.  (S) 
'Now  it  seems  to  me,  that  inasmuch 
19  the  author  of  a  story  has  no  pro- 
;ectlon  from  being  dramatised  [see 
supra  (  814]  he  cannot  merely  by 
Iramatising  his  own  story  protect 
ilmself.  It  makes  no  dllierence 
irhether  he  or  another  person  adapts 
:he  story  to  the  stage;  in  either 
svent  a  third  person  may  do  so  too. 
\.s  long  as  there  is  no  stealing  di- 
-ectly  or  Indirectly  from  the  drama 
)f  another  person,  there  is  no  in- 
fringement of  the  Act  of  Parlla- 
Tient.  A  story  when  published  is 
:he  property  of  the  world,  except  so 
rar  as  the  Copyright  Acts  apply  to 
t.  No  statute  forbids  the  dramati- 
sation of  a  storv;  and  in  dramatls- 
ng  this  story  defendant's  assignor 
Minnot  be  said  to  have  dramatised 
3olllnghead's  drama.  I  think  the 
irerdlct  was  right."  TooIe  v.  Toung, 
50  L.  T.  Rep.  N.  S.  6»9,  «01  (per 
i^ockburn,  O.  J.). 

tc]  Photoplay  fosadad  on  book  o* 
Irama. — (l)  A  copyright  of  a  motion 
l>lcture  photoplay  founded  on  a  book 
>r  drama  trlves  the  owner  thereof  no 
sxclusive  right  to  the  motion  pic- 
:ure  rights  in  such  book  or  drama. 
>.nd  others  are  at  liberty  to  make 
independent  photoplays  or  the  same 
book  or  drama.  O'Neill  v.  General 
Film  Co..  171  App.  Dlv.  8S4,  167  NTS 
1028.  (2)  A  motion  picture  photo- 
play made  from  a  copyrighted  novel 
jnder  license  from  the  proprietor, 
loes  not  Infringe  either  the  statu- 
tory or  common-law  rights  in  a  prior 
Iramatlzation  of  the  same  novel,  un- 
less It  was  made  by  copying  such 
Iramatlzation,  instead  of  being  made 
Independently  from  the  novel.  Photo 
Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corp.,  218  Fed.  S74  [aft 
220   Fed.    448,    137   CCA   421. 

90.  Barnes  v.  Miner,  122  Fed.  480; 
rate  V.  Pullbrook,  [1908]  1  K.  B. 
S21,  2  BRC  93,  14  AnnCas  428.  See 
also  supra  {  108. 


[a]     mala  aypUad ^N'o  action  will 

He  for  infringement  where  there  is 
no  substantial  similarity  between  the 
words  of  plaintiff's  piece  and  the 
words  of  defendant's  piece,  and 
where  the  only  similarities  on  which 
plaintifT  relies  are  similarities  in 
such  matters  as  stage  accessories, 
make-up  of  actors,  and  manner  of 
acting.  Tate  v.  Fullbrook,  [1908]  1 
K.  B.  821,  2  BRC  931,  14  AnnCas  428. 

97.  Daly  v.  Webster.  66  Fed.  488, 
4  CCA  10  fappidism  163  U,  S.  155,  16 
set  961,  41  L.  ed.  Ill];  Serrano  v. 
JefFerson,  83  Fed.  847;  Daly  v.  Pal- 
mer, 6  F.  Cas.  No.  3.652,  6  Blatchf. 
256,  36  HowPr  (N.  T.)  206;  Tate  v. 
Fullbrook.  [19081  1  K.  B.  821,  2  BRC 
93,  14  AnnCas  428. 

9&  Chappell  v.  Fields,  210  Fed. 
864,  127  CCA  448-„Oreen  v.  Luby,  177 
Fed.  287;  Green  v.  Mlnzenheimer,  177 
Fed.  286;  Savage  v.  Hoffman,  159 
Fed.  684;  Bloom  v.  Nixon.  126  Fed. 
977;  Tate  v.  Fullbrook,  [1908]  1  K. 
B.  821,  2  BRC  98.  14  AnnCas  428; 
Karno  v.  Pathe  Frftres,  99  L.  T.  Rep. 
N.  S.  114  [app  dism  100  L..  T.  Rep. 
N.  S.  260].  See  also  supra  i  108; 
Infra  g  821. 

[a]  mala  avpllad.. — "Fay  Temple- 
ton  does  not  sing  it,  she  merely  Imi- 
tates thi  singer;  and  the  interest  In 
her  own  performance  is  due,  not  to 
the  song,  but  to  the  degree  of  excel- 
lence of  the  imitation.  This  Is  a 
distinct  and  different  variety  of  the 
histrionic  art  from  the  singing  of 
songs,  dramatic  or  otherwise,  and  I 
do  not  think  that  the  example  now 
before  the  court  has  in  any  way  in- 
terfered with  the  legal  rights  of  the 
complainants."  Bloom  v.  Nixon,  125 
Fed.  977,  979. 

99.  Brady  v.  Daly,  83  Fed.  1007, 
28  CCA  263  [aff  176  U.  S.  148.  20  SCt 
62,  44  L.  ed.  109];  Reade  v.  Conquest, 
11  C.  B.  N.  S.  479,  103  ECL  479,  142 
Reprint  883;  Reade  v.  Laoy,  1  Johns. 
&  H.  624.   70  Reprint  863. 

1.  ICnatoal  oomposlUona  u  •«!»• 
Jeota  of  oopTTlglit  see  supra  i|  110, 

Dnunattao-mnslcal  oomposltlona  aa 
•abjaetf  of  oopyrirht  see  supra  It 
107-109. 

a.  Standard  Music  Roll  Co.  v. 
Mills,  241  Fed.  360  [aff  223  Fed.  849]; 
Hein  v.  Harris,  183  Fed.  107,  105  CCA 
399  [aff  176  Fed.  875],  Littleton  v. 
Oliver  Ditson  Co.,  62  Fed.  697  [aff 
87  Fed.  905];  Mlllett  v.  Snowden,  17 
F.  Cas.  No.  9,600;  Chappell  &  Co., 
Ltd.  V.  Columbia  Graphophone  Co., 
1914]  2  Ch.  746;  D'Almalne  v. 
'  >osey.  4  L.  J.  Exch.  21. 

8,  ItBsloal  oompoalttoaa  aa  books 
see  supra  |{  101,  110. 

4.    See  infra  i  321. 

B.  Act  March  4,  1909  (36  U.  S.  St. 
at  L.  1076  c  820  {  1  (e)). 

8.  Wltmark  v.  Standard  Music 
Roll  Co.,  213  Fed.  532  [aff  221  Fed. 
376,  137  CCA  184],  See  Infra  |i  322, 
323. 
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7.  Mlllett  V.  Snowden,  17  F.  Caa 
No.   9,600.     See  also  supra  S   289. 

8.  Mnslo  rolls,  phononaphlo 
dlaos,  ate.,  as  copies  or  Infringement 
see  infra  |  322.  , 

9.  Boosey  v.  Empire  Music  Co., 
224  Fed.  646.     See  also  supra  |  280. 

[a]  Blncla  phrase  Bnlllotant.— 
Although  otherwise  the  musical  com- 
positions are  considerably  different 
In  theme  and  execution,  it  is  enough 
to  warrant  the  charge  of  piracy  and 
infringement  of  copyright  that  the 
words  "I  hear  you  calling  me,"  with 
practically  identical  music  accom- 
panying them,  , appear  in  the  two 
songs,  and  are  the  main  thing  that 
impresses  one  technically  untutored. 
Boosey  V.  Empire  Music  Co.,  224 
Fed.  646,  647  (where  Mayer,  J.,  said: 
"The  composition  which  plaintiffs 
own  is  of  a  dignified  character,  has 
been  sung  by  a  distinguished  singer, 
and  has  as  its  basic  theme  a  living 
person  standing  on  the  grave  of  his 
dead  loved  one  and  hearing  her  voice. 
The  composition  owned  by  defend- 
ant Is  in  syncopated  time  (familiarly 
known  aa  ragtime),  has  been  sung  by 
a  master  of  that  art,  and  expresses 
the  desire  of  a  negro  to  go  back  to 
his  old  home  In  Tennessee.  The  two 
compositions  are  conslderabtv  differ- 
ent, both  In  theme  and  execullon,  ex- 
cept as  to  this  phrase,  'I  hear  you 
calling  me,'  and,  as  to.  that,  there  is 
a  marked  similarity.  The  words  'I 
hear  you  calling  me,'  and  the  muslo 
accompanying  those  words,  are  prac- 
tically Identical  in  both  compositions, 
and  the  real  controversy  In  the  casa 
is  whether  the  use  of  this  similar 
phraseology  and  the  similar  bars  of 
music  is  sufficient  to  warrant  the 
charge  of  piracy  and  Infringement  of 
copyright.  I  have  had  some  one,  in- 
different to  the  controversy,  play 
both  songs  for  me,  and  the  sentiment 
of  one  song  Is  about  the  same  aa  the 
other.  Sitting  for  the  moment  as 
the  uninformed  and  technically  un- 
tutored public,  the  main  thing  that 
impressed  me  was  the  plaintive  'I 
hear  you  calling  me'  in  both  songs. 
I  (the  public)  really  was  not  much 
concerned  as.  to  the  details  of  the 
solemn  song  said  to  have  been  sung 
by  John  McCormack,  or  the  details 
of  the  syncopated  interpretation  of 
Al.  Jolson.  The  'I  hear  you  calling 
me'  has  the  kind  of  sentiment  in 
both  cases  that  causes  the  audiences 
to  listen,  applaud,  and  buy  copies  in 
the  corridor  on  the  way  out  of  the 
theater"). 

10.  Hein  V.  Harris,  183  Fed.  107, 
106  <X;A  399  raff  176  Fed.  876T_:  Bro- 
der  V.  Zeno  Mauvals  Music  Co.,  88 
Fed.  74  (song  "Dora  Dean"  by  Bert 
Williams  held  infringed  by  "Ma 
Angeline");  Reed  v.  Carusl,  20  F.  , 
Cas.  No.  U,642:  D'Almalne  v.  Boosey,  |/-> 
4  L.  J.  Exch.  21.  IC 

11.  Haas  V.  Leo  Feist,  Inc.,  234 
Fed.  10£.    But  see  H«ln  v.  Harris, 
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•other  respects  from  being  an  infringement."  Piracy 
exists  where  the  appropriated  music,  although 
adapted  to  a  different  purpose  from  that  of  the 
original,  may  still  be  recognized  by  the  ear.''  If 
the  two  pieces  are  so  much  alike  that  when  played 
by  a  competent  musician  they  appear  to  be  the  same, 
the  infringement  is  estabUshed,  notwithstanding 
variations."  An  opera  may  be  infringed  by  an 
arrangement  of  it  for  the  pianoforte,^'  or  by  a  new 
orchestration  made  from  a  pianoforte  arrange- 
ment ;'*  and  a  pianoforte  arrangement  may  ^  in- 
fringed by  an  orchestration  of  it."  The  unauthor- 
ized use  of  either  the  words  alone  or  the  music 
alone  of  a  copyrighted  musical  composition  is  an 
infringement,  although  such  words  and  music  were 
not  separately  eopjnrjghted."  There  are  decisions 
to  the  contrary  in  respect  of  copyrights  secured 
prior  to  the  act  of  1909."    But  the  correctness  of 


18S  Fed.  107,  105  CCA  S99  [aff  175 
Fed.  t761  (quoted  and  commented  on 
supra  I  278  note  47  Tc]). 

IS.  Littleton  v.  Fischer,  lt7  Fed. 
684;  MiUett  v.  Snowden,  17  F.  Caa. 
No.  9,600;  IVAImalne  v.  Boosey,  4  L. 
J.  Exch.  21. 

[a]  ZUnatratloii. — "A  eone  set  to 
music  but  to  a  quicker  tune,  or  the 
transfer  of  music  from  one  species 
of  instrument  to  another,  though  re- 
qulrlnir  a  particular  adaptation,  are 
equally  piracies  where  the  whole 
melody  is  worked  out,  or  nearly  so, 
as  it  la  by  the  taklnr  of  so  great  a 
portion  as  seventeen  bars  In  succes- 
sion. I  cannot  understand  that  It  is 
not  a  piracy.  Substantiallv  ft  piracy 
is,  where  an  air  Is  taken  for  a  par- 
ticular purpose,  and  transferred  with 
so  little  variation  as  to  'he  easily 
recoi^lzed."  D'Almalne  v.  Boosey,  4 
Li.  J.  E:xch.  21.  22  (per  LK>rd  Abln- 
rer,  C.  p.). 

13.  Boosey  v.  Falrlle.  7  Ch.  D.  301; 
D'Almalne  v.  Boosey,  4  L.  J.  Exch.  21, 
1  Y.  &  C.  Exch.  288. 

"The  mere  adaptation  of  the  air, 
either  by  changlnK  it  to  a  dance  or 
by  transferrlngr  It  from  one  instru- 
ment to  another,  does  not,  even  to 
common  apprehensions,  alter  the 
original    subject.     .  Substan- 

tially, the  piracy  is,  where  the  appro- 
priated music,  though  adapted  to  a 
difterent  purpose  from  that  of  the 
orierinal,  may  still  be  recogrnized  by 
the  ear."  D'Almalne  v.  Boosey.  1  T. 
ft  C.  Exch.  289,  102. 

[a1  AdaptiBf  for  ns*  ••  d>iica 
mnno  is  an  infringement  of  an  opera. 
D'Almalne  v.  Boosey,  4  L.  J.  Exch. 
21. 

[b1  ObMMgiag  to  STsoopAted  or 
"ragtime"  the  music  of  a  solemn  song 
may  constitute  Infringement.  Boosey 
V.  Empire  Music  Co.,  224  Fed.  646. 

14.  Blume  v.  Spear,  30  Fed.  628. 

15.  Wood  v.  Boosey,  L.  R.  i  Q.  B. 
223.  18  ERC  678. 

IS.  The  Mikado  Case.  26  Fed.  183, 
23  Blatchf.  347;  Boosey  v.  Falrlle,  7 
Ch.  D.  301,  317. 

ludlraot  oopjlnr  see  supra  {  286; 
infra  I  827. 

17.  Chappell  v.  Columbia  Orapho- 
phone  Co.,  [1914]  2  Ch.  124. 

[a]  A  oopyxlflit  ia  a  mcmM  with 
suaoforte  ftoeomvMUmuit  is  in- 
fringed by  an  orchestration  of  It  in  a 
written  score.  Chappell  v.  Columbia 
Qraphophone  Co.,  [1914]  2  Ch.  124. 

13.  Standard  Music  Roll  Co.  v. 
Hills,  241  Fed.  360  [aff  223  Fed.  849]; 
Witmark  v.  Standard  Music  Roll  Co.. 
213  Fed.  623  [aff  221  Fed.  376.  137 
CCA  184]. 

"It  is"  not  questioned  by  the  de- 
fendant that,  under  section  3  of  the 
Copyright  Act  of  1909  (36  Stat.  1076), 
the  unauthorised  use  of  either  the 
words  or  music  separately  would  con- 
stitute an  infringement  of  the  copy- 
righted 'musical  composition,'  al- 
though the  words  and  music  were  not 


copyrighted  separately.  It  has  been 
so  held  in  this  district  in  Witmark  v. 
Standard  Music  Roll  Co.,  213  Fed. 
532,  although  this  apparently  was  not 
the  rule  in  this  circuit  prior  to  the 
act  of  1909.  Witmark  v.  Standard 
Music  Roll  Co.,  221  Fed.  376.  137  CCA 
184.  It  therefore  follows  that  the 
defendant  had  infringed  the  plaln- 
tlfTs  copyrights  by  the  unauthorized 
printing  and  distribution  of  the 
words  of  the  copyrighted  musical 
compositions."  Mills.  Inc.  v.  Stand- 
ard Music  Roll  Co.,  223  Fed.  849.  861 
[aff  241  Fed.  360]. 

19.  Standard  Music  Roll  Co.  v. 
Mills.  241  Fed:  360  [aff  223  Fed.  849]; 
Witmark  v.  Standard  Music  Roll  Co.. 
221  Fed.  376,  137  CCA  184  [aff  213 
Fed.  632]. 

[a]  B««soa  for  ml*. — (1)  "The 
musical  composition  'In  the  Garden 
of  My  Heart'  was  copyrighted  prior 
to  the  copyright  act  of  March  4,  1909. 
Copyright  was  obtained  only  for  the 
musical  composition,  consisting  of 
music  and  words.  No  copyright  was 
obtained  for  the  words  in  contradis- 
tinction of  the  music,  or  for  the 
music  In  contradistinction  to  the 
words.  The  words  could  have  been 
separately  copyrighted;  the  music 
could  have  been  separately  copy- 
righted; and  the  words  and  the  music 
could  be  copyrighted  as  a  musical 
composition,  which  was  done.  It  is 
true  that  the  copyright  of  a  composi- 
tion of  words  or  of  musical  notation 
extends  to  all  parts  of  the  musical 
notation  or  of  the  words.  In  this 
case,  however,  what  was  copyrighted 
was  the  music  in  conjunction  with 
the  words,  constituting  a  musical 
composition.  Under  what  I  under- 
stand to  be  the  underlying  principle 
of  the  case  of  White-Smith  Music  Co. 
V.  Apollo  Co.,  209  U.  S.  1.  28  SCt  319, 
52  L.  ed.  666,  14  AnnCas  628,  copy- 
righted musical  notation  in  writing 
or  print  was  not  infringed  and  could 
not  have  been  infringed  by  the  mere 
mechanical  reproduction  of  the 
music.  Hence,  the  inclosing  of  the 
words  of  the  musical  composition 
with  the  perforated  rolls  could  not 
Infringe  the  copyrighted  musical 
composition  In  the  Garden, of  My 
Heart.' "  Witmark  v.  Standard 
Music  Roll  Co..  213  Fed.  632,  633  [aft 
221  Fed.  376,  137  CCA  184].  (2)  '"The 
practical  interpretation  which  for  a 
long  time  haid  been  given  to  this 
statute  by  the  Copyright  Office  fiJr 
the  registration  of  copyrights  re- 
quired the  applicant  to  state  whether 
the  article  for  which  he  desired  copy- 
right is  a  book,  musical  composition, 
engraving,  or  other  thing  as  defined. 
Articles  named  In  the  copyright  stat- 
utes as  subject  to  copyright  were 
classified  on  the  application  blanks, 
and  the  rule  has  provided  that.  If 
only  the  words  of  a  song  were  de- 
sired to  be  protected,  the  application 
should    be    made    out    for    a    'book'; 


this  view  may  well  be  doubted,  for  it  is  rested, 
at  least  in  part,  on  the  erroneous  assumption  that, 
in  providing  that  a  copyright  shall  protect  all  the 
component  parts  of  the  copyrighted  work  the  act 
of  1909  worked  a  change  in  the  law,  whereas  in  fact 
it  was  merely  a  codification  of  existing  law,"  An 
"answer"  or  "reply"  song  is  not  necessarily  an 
infringement,  and  whether  it  is  so  or  not  must  be 
determined  as  a  question  of  fact.*' 

[^  321]  c.  Performance  and  ParformiBC  Bii^zta. 
In  the  United  States,  prior  to  the  act  of  1897,** 
the  public  or  private  performance  of  a  copyrighted 
musical  work  was  not  an  infringement,  because  an 
acoustic  representation  of  it  is  neither  copying,  pub- 
lishing, nor  selling  it,**  and  these  were  the  only 
exclusive  rights  conferred  on  the  proprietor  by  the 
cop3rright.**  So  far  as  a  musical  woi^  was  also  dra- 
matic, as  in  the  ease  of  an  opera,  performance  was 

whereas,    if   protection    was    desired 


for  both  words  and  music,  the  appli- 
cation has  to  be  made  for  a  'musfeal 
composition.'  The  Copyright  OlBce 
in  1905,  in  further  interpretation  of 
the  statute  enumerating  the  classes 
of  articles  which  became  subjects  of 
copyright  protection.  Informed  per- 
sons generally  that,  'if  the  words 
only  of  a  song  are  desired  to  be  pro- 
tected, the  designation  "book"  should 
be  used.'  Under  these  rules  a  copy- 
righted "musical  composition'  cov- 
ered words  and  music;  while.  If  the 
applicant  Intended  to  copyright  only 
the  words  of  a  song,  he  must  have 
designated  his  work  under  the  claaai- 
flcation  of  'book,'  which  has  been  con- 
strued to  be  a  literary  composition. 
.  .  .  From  these  views,  It  follows 
that  what  might  have  been  copy- 
righted as  a  literary  production  un- 
der the  classl  flcation  of  a  book  can- 
not be  said  to  be  a  reproduction  of  a 
musical  composition  when  distributed 
without  staff  notation."  Witmark  v. 
Standard  Music  Roll  Co., '  221  FML 
376,  380,  137  CCA  184.  (S)  "We  de- 
cided in  Witmark  v.  Standard  Music 
Roll  Co.,  221  Fed.  876,  187  CCA  184, 
that  under  the  copyright  legislation 
before  1909  a  manufacturer  of  auto- 
matic music  rolls  might  lawfully  in- 
close with  the  roll  a  printed  slip  con- 
taining the  words  of  a  song  copy- 
righted as  a  musical  composition,  un- 
less the  words  has  been  separately 
copyrighted  as  a  'book.'  But  section 
3  of  the  act  of  1909  changed  the  lav 
In  this  respect,  declaring:  That  the 
copyright  provided  by  this  act  shall 
protect  all  the  copyrightable  com- 
ponent parts  of  the  work  copyrighted. 
.  .  .  The  copyright  upon  4»m- 
poslte  works  .  .  .  shall  give  to 
the  proprietor  thereof  all  the  rights 
In  respect  thereto  which  he  would 
have  if  each  part  were  Individually 
copyrighted  under  this  act.'  WTien- 
ever,  therefore,  a  song  .is  now  copy- 
righted as  a  musical  composition, 
both  the  words  ^nd  music  are  pro- 
tected; and,  as  Uiese  do  not  consti- 
tute an  indivisible  whole,  the  owner 
may  limit  the  use  of  his  copyright 
either  to  the  music  or  to  the  words, 
or  he  may  allow  both  to  be  ased." 
Standard  Music  Roll  Co.  v.  Mills.  241 
Fed.  360,  362  (aff  228  Fed.  84»1. 

aa     See  supra  |  272. 

SI.  Francis  v.  Feldman.  (Itl4]  2 
Ch.  728. 

Mb  Act  Jan.  -«.  1897  (S*  St.  U 
481). 

as.  The  Mikado,  etc.,  C^ase.  IS  Fed. 
183,  23  Blatchf.  347;  Stem  v.  Rosey. 
17  App.  (D.  C.)  662  (reproduction  on 
phonoirraph  of  instrumental  perform- 
ance). 

94.  Rev.  St.  II  4*St,  4»6S;  Act 
July  8,  1870  (16  St.  at  1..  198  c  230 
ii  86,  99);  Act  Febr.  3,  1831  (4  St. 
at  L.  436  o  16  |i  1,  7)  (which  was  the 
first  statute  which  8i>eclflcally  men- 
tioned musical  compositions). 


For  Istsr  oases,  dsvelopmanta  and  oluuves  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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an  infringement*'  as  in  the  case  of  any  other  dra- 
matie  work.^  Bat  the  dramatic  features  of  an 
opera  or  other  like  dramatieo-masical  work  is 
limited  to  the  literary  part  and  the  masie  of  the 
voice  parts."  Mere  music  designed  to.  be  inter- 
preted by  instruments  alone  is  not  a  dramatic  work 
within  the  meaning  of  the  copyright  law,**  and 
eonseqaently  its  performance  was  not  an  infringe- 
ment as  the  law  stood  prior  to  the  act  of  1897." 
By  the  Amendatory  Act  of  1897  musical  composi- 
tions were  coupled  with  dramatic  compositions  and 
unauthorized  public  performance  was  prohibited 
and,  if  willful,  made  a  misdemeanor.**  Under  the 
present  law,  'Uie  copyright  proprietor  has  the  ex- 
elusive  ri^t  "to  perform  the  copyrighted  work 
publicly  for  profit  if  it  be  a  musical  composition 
and  for  the  purpose  of  public  performance  for 
profit."" 

In  Bngland,  under  the  present  law,  the  perform- 
ance in  public  of  a  musical  work  is  an  infringe- 
ment.** This  was  also  true  under  former  statutes,** 
provided  the  requisite  formalities  in  the  way  of 


notice  of  reservation  and  renstration  of  performing^ 
rights  were  duly  observed.'' 

What  is  an  imTringing  perf  ormaace  is  determined 
by  the  same  rules  as  in  the  case  of  infringement 
by  reproduction  in  material  form.*"  Where  the  work 
acoustically  represented,  if  reduced  to  writing  or 
notation,  would  infringe,  the  performance  itself  is 
an  infringement,"  provided  such  performance  was  in 
public,"  and  for  profit,**  as  required  by  the  statute.** 
The  performance  need  not  be  for  profit  in  the  case 
of  dramatieo-musical  copyrights.'*'  By  express  pro- 
vision of  the  statute  the  reproduction  or  rendition 
of  a  muaieal  composition  by  or  upon  a  coin-oper- 
ated machine  is  not  deemed  a  public  performance 
for  profit,  unless  a  fee  is  charged  for  admission 
to  the  place  where  such  reproduction  or  rendition 
occurs."  But  a  public  penformance  for  profit  by 
means  of  mechanical  devices  such  as  perforated 
music  rolls,  phonograph  discs,  records,  and  the 
like,  is  an  infringement/*  notwithstanding  such 
mechanical  means  may  not  itself  infrinere  the  copy- 
righted music  because  not  a  copy  of  it,*  or  because 


SB.  The  Mikado,  etc..  Case,  28  Fed. 
183.  28  Blatchf.  147. 

ae.    See  aupra  i  314  et  aeq. 

87.  The  Mikado,  etc..  Case,  25  Fed. 
183.  23  Blatchf.  347. 

28.  The  Mikado,  etc..  Case,  25  Fed. 
183.   23  Blatchf.  847. 

09.  The  Mikado,  etc..  Case,  26  Fed. 
183.  23  Blatchf.  347. 

30.  Rev.  St.  I  4986,  as  amended  by 
Act  Jan.  «.  1897  (29  St.  at  L.  481). 

[a1  Tli*  porpoa*  of  the  act  of  Jan. 
e,  1897  (^9  St.  at  L.  481).  aniendlnK 
Rev.    St.    i    4968,    and    providing    a 

Penalty  for  any  person  publicly  per- 
ormlns  or  representing  any  copy- 
righted dramatic  or  musical  compoal- 
tlon.  was  to  put  musical  composi- 
tions on  the  same  footing  as  dra- 
matic compositions  so  as  to  prohibit 
their  public  performance.  White- 
Smith  Music  Pub.  Co.  V.  Apollo  Co., 
20»  U.  S.  1,  28  set  319.  62  L.  ed.  666, 
14    AnnCas    628. 

XkfrlacemaBt  aa  a  czliiiiaal  oCchm 
see  infra  {  444. 

31.  Act  March  4,  1909  (36  St.  at  L. 
1075  e  320  I  1  (*));  Green  v.  Luby, 
177  Fed.  287. 

[a]  "Purpose  of  vnbllo  perfon»- 
aaoe  for  profit.'' — '1  am  entirely 
satisfied  that  a  semicolon  should  pre- 
cede the  words  'and  for  the  purpose 
of  public  performance  for  profit.' 
This  is  borne  out  by  a  reading  of  the 
committee  reports  and  a  reading;  of 
the  statute.  See  Tyrrell  v.  New 
Tork.  169  N.  Y.  239,  63  NB  1111,  as 
to  the  rules  of  construction  where 
punctation  Is  involved.  If  the  semi- 
colon is  not  inserted  at  the  place 
above  indicated,  subdivision  'e'  of 
section  1  does  not  seem  to  make 
sense.  Eniminating  the  semicolon, 
the  most,  however,  that  the  section 
amounts  to  is  a  protection  in  favor 
of  those  persons  who  do  not  perform 
publicly  for  profit  the  musical  com- 
position— as  in  the  case  of  street 
ftarades.  school,  educational,  or  slm- 
lar  public  occasions  and  exhibitions. 
Putting  the  matter  another  way,  the 
contention  of  defendant  Is  that  the 
person  who  becomes  entitled  to  the 
copyright,  by  complying  with  the  act, 
must  state  what  was  in  his  mind  at 
the  time  that  he  obtained  his  copy- 
right. I  am  unable  to  see  any  Justi- 
fication for  this  view,  because  the 
purpose  or  mental  attitude  of  the 
composer  is  immaterial.  The  pro- 
cedure is  that  he  complies  with  the 
act,  and  as  a  result  of  that  compli- 
ance certain  benefits  follow  by  virtue 
of  the  sUtute."  Hubbell  v.  Royal 
Pastime  Amusement  Co.,  242  Fed. 
1002. 

38.  Copyright  Act,  1911  (1  &  2 
Oeo.  V  c  46  I  1  (2)).  Bee  also  supra 
I  802. 

33.  St.  *  &  4  Wm.  IV  c  16;  6  &  6 
Vict  c  46  I  20;  46  &  46  Vict,  c  40  (all 


H. 


of  which  statutes  were  repealed  by 
the  act  of  1»11   [1  ft  2  Oeo.  V  c  46 

1  36]).  And  see  Fuller  v.  Blaclcpool 
Winter  Oardens.  etc  (>>.,  Ltd..  n«»6i 

2  Q.  B.  4M;  Relchardt  v.  Sapte, 
'1893]  2  Q.  B.  308;  Wall  v.  Taylor,  11 

j.  B.  D.  102;  Re  Musical  Composi- 
tions, etc.,  4  Q.  B.  £>.  488  [dism  app 
4  Q.  B.  D.  »0T:  Boosey  v.  Falrlie,  7 
Ch.  D.  301;  Planche  ▼.  Braham,  4 
Blng.  N.  Cas.  17.  33  BCL  674,  132 
Reprint  696,  8  C.  &  P.  68.  34  BCL  614; 
Hatton  v.  Rean,  7  C.  B.  N.  S.  268, 
97  ECL.  268,  141  Reprint  819;  Buxton 
v.  James.  6  De  O.  &  Sm.  80,  64  Re- 
print 1027;  Wallensteln  v.  Herbert, 
16  L.  T.  Rep.  N.  S.  864,  16  L.  T.  Rep. 
N.  S.  458:  Russell  v.  Smith,  16  Sim. 
181,  38  BngCh  181,  60  Reprint  686; 
Edwards  v.  Cotton,  19  T.  L.  R.  34. 

3^  Copyright  (Musical  Composi- 
tions) Act,  1882  (46  &  46  Vict,  c  40 
I  1);  Fuller  v.  Blackpool  Winter 
Gardens,  etc.  Co.,  Ltd..  [1896]  8  Q.  B. 
429.  See  Maeaillivray  0>pyright  pp 
131-134  for  an  analysis  of  the  ex- 
ceedingly complicated  provisions  on 
this  subject  made  by  the  former  Eng- 
lish statutes. 

[a]  Tlis  BOtloe  m«st  1M  i»  the 
SaffUali  lanfnaga,  except  in  the  case 
of  international  copyrights,  where  it 
may  be  in  the  language  of  the 
country  of  origin.  Sarpy  v.  Holland, 
[1908]  2  Ch.  198,  1  BRC  769. 

[b]  A  dnmatto  sobc  must  bear 
the  notice  of  reservation  In  order 
to  preserve  the  performing  rights. 
Fuller  v.  Blackpool  Winter  Gardens, 
etc.,  Cte.,  Ltd.,  [1896]  2  Q.  B.  429. 

35.    See  supra  i  320. 

3&  See  supra  I  320  text  and 
notes  18.  14.  a 

[a1  "A  perfozmaaoe  la  w«zda  aaA 
mnalo  aloae  Infringed  the  dramatieo- 
musical  copyright,  for  words  and 
music  alone  may  constitute  a  dra- 
matic performance  (Russell  v.  Smith, 
12  Q.  B.  217,  64  ECL  217,  116  Re- 
print 849),  and  it  did  not  matter 
that  the  performance  was  only  of  a 
scene  or  a  part  of  a  scene  (Brady  v. 
Daly,  88  Fed.  1007,  28  CCA  263)." 
Herbert  v.  Shanley  Co.,  222  Fed.  844, 
346  [aft  229  Fed.  340,  143  CCA  460 
(rev  on  other  grounds  248  U.  S.  691, 
37  set  282)]. 

37.  Boosey  v.  Wright,  [1900]  1  C!h. 
122.  2  BRC  86. 

38.  John  Church  Co.  v.  Hllliard 
Hotel  Co.,  221  Fed.  229.  136  CCA  639 
[rev  on  other  grounds  242  U.  S.  691, 
37  set  232];  Maxwell  v.  Faust  Co., 
90  Misc.    702.    164   NTS   224. 

[a]  Hinging  pablloly  wltb  oiv 
olMStral  •coompMBliBMn. — "The  au- 
thors took  out  a  copyright  upon  the 
song  separately  as  a  musical  com- 
position, and  in  so  doing  they  neces- 
sarily gave  Into  the  pubUc  domain  all 
musical  rights,  except  as  they  were 


,ve  into  the  pubnc  domain  all 

rights,  except  as  they  were 

covered  by  the  resulting  copyright. 


Whatever  be  the  minimum  of  musical 
rights,  it  includes  the  right  to  per- 
form the  music  publicly  without  any 
unnecessary  accessories.  Singing  the 
words  to  the  music,  accompanied  by 
the  orchestra,  is  therefore  within  the 
musical  rights  so  dedicated."  Her- 
bert V.  Shanley  Co.,  228  Fed.  344,  846 
[afC  229  Fed.  840.  143  CCA  460  (rev 
on  othpr  grounds  243  U.  8.  691,  8T 
set  232)1. 

39.     See  supra  notes  36-88. 

40l  Herbert  v.  Shanley  Co.,  22> 
Fed.  340,  143  CCA  460  [aff  232  Fed. 
344,  and  rev  on  other  grounds  242  U. 
S.   591,   37  set   232]. 

[a]  Slstlaotloii  between  auialeal- 
Mid  dnunattco-mnaloal  ooprtiCbts^— 
"The  act  gives  the  author  of  any 
dramatic  or  dramatieo-musical  com- 
position who  takes  out  a  copyright 
thereon  two  distinct  and  Beparabl» 
rights.  It  gives  him:  (1)  The  sole 
right  to  print  and  sell  copies  of  the 
words  and  music,  and  (2)  The  sole 
right  to  publicly  perform  It.  And  it 
gives  the  author  of  a  musical  com- 
position in  like  manner  two  separable- 
rights:  (1)  The  right  to  print  and 
sell  copies  of  the  words  and  music: 
(2)  The  right  to  perform  the  copy- 
riarhted  work  publicly  for  profit. 
The  distinction  therefore  exists  that 
In  the  case  of  the  dramatieo-musical 
composition  the  act  secures  to  the 
author  the  sole  right  to  publicly  per- 
form It  without  reference  to  whether 
it  is  performed  for  profit.  But  in 
the  case  of  the  musical  composition, 
so  far  as  performance  is  concerned, 
the  act  restricts  the  author's  exclu- 
sive right  to  public  performance  for 
profit."  Herbert  v.  Shanley  Co.,  229 
Fpd.  340,  342,  143  (X^A  460  [rev  on 
other  grounds  242  U.  B.  691,  87  8C!t 
232]. 

41.  Act  March  4.  1909  (36  U.  S. 
St.  at  L.  1076  c  820  (  t  (e));  John 
Church  (3o.  v.  Hllliard  Hotel  Co.,  221 
Fed.  329,  136  CCA  689  [rev- on  other 
grounds  242  U.  S.  691,  87  SC!t  232]. 

[a]  "Oola-(9«ratea  machlnM  are, 
of  course,  operated  directly  for  profit; 
but  they  were  excluded  if  no  admis- 
sion fee  were  charged,  probably  be- 
cause the  damages  allowed  by  sec- 
tion 26.  subd.  4,  would  be  prohibitory 
of  the  business."  John  C%urch  Co.  v. 
Hllliard  Hotel  Co.,  221  Fed.  229,  230, 
136  CCA  639  [rev  on  other  grounds- 
242  U.  S.  691,  36  SCt  232]. 

48.  White-Smith  Music  Pub.  O.  v. 
Apollo  Co..  209  U.  S.  1,  28  SCt  319,  it 
Li.  ed.  665,  14  AnnCas  628. 

"An  unauthorized  performance  of 'a 
musical  composition  in  public  by 
means  of  mechanical  instruments, 
such  as  gramophones,  pianolas,,  or 
eeollans,  constitutes,  it  would  seem, 
an  infringement  of  the  performing- 
right."     8  Halabury  L.  Eng.  p  186. 

43.    White-Smith  Music  Pub.  C:o.  v. 
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such  mecbanieal  means  of  reproduction  was  made 
under  the  statutory  compulsory  license.*^  By  ez- 
presB  provision  o€  the  statute,  the  p^ormance  of 
certain  religious  or  secular  works  suob  as  oratorios, 
cantatas,  masses,  or  octavo  choruses  by  public 
schools,  church  choirs,  or  vocal  societies,  for  chari- 
table or  educational  purposes  and  not  for  profit,  is 
not  an  infringement. 

The  performance  of  a  copyrighted  musical  com- 
position in  a  public  restanrant  or  hotel  dining  room 
for  the  entertainment  of  patrons  is  an  infringing 
performance  for  profit,  although'  no  charge  is  made 
for  admission  :**  but  there  have  been  decisions  to 
the  contrary/ 

Imitations  of  popular  singers.  An  actress  who  in 
good  faith  gives  an  imitation  of  another  actress 
singing  a  copyrighted  song,  and  in  doing  so  sings 


only  th^  chorus,*'  or  does  so  without  mnsieal  ae- 
companiment  of  any  kind,"  does  not  infringe  the 
performing  rights  in  such  song.  But  where  the  en- 
tire eopjrrighted  song  is  sung  with  mnsieal  accom- 
paniment .there  is  an  infringement,  although  the 
singer  purports  merely  to  mimic  another.™ 

[i  322]  d.  Medumical  B«prodncti(Hi  of  BEiudo— 
(1)  In  General  Under  former  statutes  which  sub- 
stantially gave  protection  only  against  the  un«i- 
thorized  multiplication  and  sale,  of  oopies,  the 
manufacture  or  sale  of  perforated  musie  roHs, 
phonograph  discs,  cylinders,  or  other  like  devices 
serving  to  reproduce  medutnically  to  the  ear  a 
musical  work,  was  not  an  infringement  of  copy- 
right in  the  musical  work  so  reproduced,  because 
not  a  "copy"  of  it  within  the  meaning  of  the  copy- 
right statutes.'*    Neither  do  marks  printed  on  the 


Apollo  Co.,  209  TJ.  9.  1,  iS  SCt  319,  52 
L.  ed.  665.  14  AnnCaa  628.  See  also 
infra  t  322. 

44.     See  Infra  {  328. 

4B.  John  Church  Co.  ▼.  Hilllard 
Hotel  Co..  221  Fed.  229,  136  CCA  639 
[reV  on  other  grounds  242  U.  S.  591, 
$7  SCt  232]. 

[a1  Btatnte  oonatraea  to  penntt 
»Alia»m\oa.  fa*. — "This  proviso  must 
contemplate  the  charge  of  an  admis- 
sion fee,  because.  If  the  performance 
Is  really  'not  for  profit,"  it  would  be 
perfectly"  lawful,  both  under  section 
1  (e)  and  under  the  prior  provision 
of  section  28  itself.  We  must  at- 
tribute a  more  plausible  intention  to 
Congress.  We  think  it  was  to  per- 
mit certain  high-class  religious  and 
educational  compositions  to  be  per- 
formed at  public  concerts  where  an 
admission  fee  is  charged,  provided 
the  proceeds  are  applied  to  a  char- 
itable or  educational  purpose."  John 
Church  Co.  v.  HlUIard  Hotel  Co.,  221 
Fed.  229,  230,  136  CCA  639  [rev  on 
other  grounds  242  U.  S.  691,  37  SCt 
232]. 

46.  John  Church  Co.  t.  Hllliard 
Hotel  Co.,  242  U.  S.  591,  37  SCt  232 
(rev  228  Fed.  1021  mem,  142  CCA  667. 
mem,  221  Fed.  229,  136  CCA  639]; 
Herbert  v.  Shanley  Co.,  242  U.  S.  691, 
87  SCt  232  [rev  229  Fed.  340,  143  CCA 
460  (aff  222  Fed.  344)];  Sarpv  v.  Hol- 
land, [1908]  2  Ch.  198,  1  BRC  769; 
Sarpy  v.  Holland,  99  li.  T.  Rep.  N.  S. 
317. 

[a]  »—■ on  for  mto. — "If  the  rights 
under  the  copyright  are  infringed 
only  by  a  performance  where  money 
is  taken  at  the  door  they  are  very 
imperfectly  protected.  Performances 
not  difCerent  in  kind  from  those  of 
the  defendants  could  be  given  that 
might  compete  with  and  even  destroy 
the  success  of  the  monopoly  that  the 
law  intends  the  plaintiftB  to  have. 
It  is  enough  to  say  that  there  is  no 
need  to  construe  the  statute  so  nar- 
rowly. The  defendants'  perform- 
ances are  not  eleemosjrnary.  They 
are  part  of  a  total  for  which  the 
public  pays,  and  the  fact  that  the 
price  of  the  whole  is  attributed  to  a 
particular  item  which  those  present 
are  expected  to  order.  Is  not  import- 
ant. It  Is  true  that  the  music  is  not 
the  sole  object,  but  neither  is  the 
food,  which  probably  could  be  got 
cheaper  elsewhere.  The  object  is  a 
repast  in  surroundings  that  to  people 
having  limited  powers  of  conversa- 
tion or  disliking  the  rival  noise  give 
a  luxurious  pleasure  not  to  be  had 
from  eating  a  silent  meal.  If  music 
did  not  pay  it  would  be  given  up. 
If  it  pays  it  pays  out  of  the  public's 
pocket.  Whether  It  pays  or  not  the 
I)urpo8e  of  employing  It  Is  profit  and 
that  is  enough."  Herbert  v.  Shanley 
Co..  242  U.  8.  591,  694,  37  SCt  232 
[rev  229  Fed.  340,  143  CCA  460  (aff 
222  Fed.  344)]. 

rb]  Ch^tnltoiia  vnbllc  anteitalB- 
ment,.— A  musical  performance  at  a 
public  restaurant  given  as  a  means 
of  attracting  patrons  is  a  public  per- 


formance for  proflt.  and  not  a  gratu- 
itous public  entertainment.  Sarpy  v. 
Holland,  [1908]  2  Ch.  198.  1  BRCf  769. 

47.  Herbert  v.  Shanley  Co.,  229 
Fed.  340,  143  CCA  460  [aff  222  Fed. 
344,  and  rev  242  U.  S.  691,  37  SCt 
232];  John  Church  Co.  v.  Hilllard 
Hotel  Co.,  221  Fed.  229,  136  CCA  639 
[rev  242  U.  S.  591,  37  SCt  232];  Max- 
well V.  Faust  Co.,  90  Misc.  702,  154 
NTS  tU. 

48.  Bloom  V.  Nixon,  125  Fed.  977. 
[a]    a— on  and  limits  of  nd*. — 

"The  question  remains,  is  the  song 
In  fact  being  performed  or  repre- 
sented? In  my  opinion,  the  question 
should  be  answered  in  the  negative. 
Wliat  is  being  represented  are  the 
peculiar  actions,  gestures,  and  tones 
of  Miss  Faust;  and  these  were  not 
copyrighted  by  the  complainant 
Bloom,  and  could  not  be,  since  they 
were  the  subsequent  device  of  other 
minds.  It  is  personality  Imitated 
that  is  the  subject  of  Miss  Temple- 
ton's  act,  modified,  of  course,  by  her 
own  individuality,  and  it  seems  to 
me  that  the  chorus  of  the  song  is  a 
mere  vehicle  for  carrying  the  Imita- 
tion along.  Surely  a  parody  would 
not  infringe  the  copyright  of  the 
work  parodied,  merely  because  a  few 
lines  of  the  original  might  be  textu- 
ally  reproduced.  No  doubt,  the  good 
faith  of  such  mimicry  is  an  essential 
element;  and.  If  it  appeared  that  the 
imitation  was  a  mere  attempt  to 
evade  the  owner's  copyright,  the 
singer  would  properly  be  prohibited 
from  doing  in  a  roundabout  way 
what  could  not  be  done  directly.  But 
where,  as  here,  it  is  clearly  estab- 
lished that  the  imitation  is  in  good 
faith,  and  that  the  repetition  of  the 
chorus  is  an  incident  that  is  due 
solely  to  the  fact  that  the  stage 
business  and  the  characteristics  imi- 
tated are  inseparably  connected  with 
the  particular  words  and  music,  I  do 
not  believe  that  the  i>erformance  is 
forbidden  either  by  the  letter  or  the 
spirit  of  the  act  of  1897."  Bloom  v. 
Nixon,  126  Fed.  977,  978. 

49.  Oreen  v.  Minzenshelmer,  177 
Fed.  286  [foil  Bloom  v.  Nixon,  126 
Fed.  977]. 

sa  Oreen  v.  Luby,  177  Fed.  287 
[dist  Oreen  v.  Mlnsenshelmer,  177 
Fed  286;  Bloom  v.  Nixon,  126  Fed. 
977];  Savage  v.  Hoffman,  159  Fed. 
684. 

[al  Bnto  applML— "The  next  ques- 
tion Is  one  of  Infringement.  The  de- 
fendant admits  that  she  sings  the 
copyrighted  song  with  musical  ac- 
companiment, but  she  says  that  she 
does  so  merely  to  mimic  the  com- 
plainant Irene  Franklin  Oreen.  She 
contends  that  she  gives  Impersona- 
tions of  various  singers.  Including 
said  complainant,  and,  as  incidental 
to  such  impersonations,  sings  the 
songs  they  are  accustomed  to  sing. 
The  mimicry  Is  said  to  be  the  im- 
portant thing;  the  particular  song, 
the  mere  Incident.  But  I  am  not 
satisiled  that,  in  order  to  imitate  a 
singer,    it   is   necessary   to   sing   the 


whole  of  a  copyrighted  song.  The 
mannerisms  of  the  artist  imperso- 
nated,' to  use  the  language  of  the  de- 
fendant's brief,  may  be  shown  with- 
out words.  And  if  some  words  are 
absolutely  necessary,  still  a  whole 
song  is  hardly  required.  And  if  a 
whole  song  is  required,  it  is  not  too 
much  to  say  that  the  imitator  sbonld 
select  for  Impersonation  a  singer 
singing  something  else  than  a  copy- 
righted song.  Bloom  v.  Nixon.  125 
Fed.  977,  Is  distinguishable  in  that  in 
that  case  the  chorus  only  of  the 
copyrighted  song  was  sung.  Oreen 
V.  Minzenshelmer  (decided  by  this 
court  March  19,  1909)  177  Fed.  286. 
is  distinguishable  in  that  in  that 
case  the  defendant  Imitated  the 
singer  without  musical  accompani- 
ment, and  the  testimony  as  to  just 
what  she  did  was  not  clear."  Oreen 
v.  Luby.  177  Fed.  287.  288. 

61.  White-Smith  Music  Pub.  Co. 
V.  Apollo  Co.,  209  V.  8.  1,  28  SCt  119. 
52  L..  ed.  666,  14  AnnCas  628  [air  147 
Fed.  226.  77  CCA  368  (aff  189  Fed. 
427)];  Whltmark  v.  Standard  Musie 
Roll  Co.,  221  Fed.  876.  137  CCA  184 
raff  218  Fed.  5321;  Kennedy  ▼.  Mc- 
Tammany;  88  Fed.  584  [app  dlam  145 
U.  8.  648,  12  SCt  983.  86  L.  ed.  8511: 
Stem  V.  Rosey.  17  App.  (D.  C.>  6«i; 
Chappel  V.  Columbia  Graphophone 
Co..  [1914]  2  Ch.  124;  Boosey  v. 
Whlfrht,  [19001  1  Ch.  122.  2  BRC  85; 
Monkton  v.  Oramopbone  Co.,  106  L. 
T.  Rep.  N.  8.  84  [dlsm  app  66  Sol.  J. 
126];  Newark  v.  National  Phono- 
graph Co.,  Ltd..  28  T.  L.  R.  4J9. 

"These  perforated  rolls  are  parts 
of  a  machine  which,  when  duly  ap- 
plied and  properly  operated  in  con- 
nection with  the  mechanism  to  which 
they  are  adapted,  produce  musical 
tones  in  harmonious  combination. 
But  we  cannot  think  that  they  are 
copies  within  the  meaning  of  the 
copyright  act."  White-Smith  Music 
Pub.  Co.  V.  Apollo  Co.,  209  U.  8.  1. 
18,  28  SCt  319,  62  L.  ed.  665,  14  Ann 
Cas  628 

[a]  SaMwn  for  ml*. — CI)  "We 
are  therefore  of  the  opinion  that  a 
perforated  paper  roll,  such  as  is 
manufactured  by  defendant,  is  not  a 
copy  of  complainant's  staff  notation, 
for  the  following  reasons:  It  is  not 
a  copy  in  fact.  It  is  not  designed  to 
be  read  or  actually  used  in  reading 
music  as  the  original  staff  notation 
Is;  and  the  claim  that  It  may  be  read, 
which  is  practically  disproved  by  the 
great  preponderance  of  evidence, 
even  if  true,  would  establish  merely 
a  theory  or  possibility  of  use.  as  dis- 
tinguished from  an  actual  use.  The 
argument  that,  because  the  roll  is  a 
notation  or  record  of  the  music,  it  is 
therefore  a  copy,  would  apply  to  the 
disc  of  the  phonograph  or  the  barrel 
of  the  organ,  which,  it  must  be  ad- 
mitted, are  not  copies  of  the  sheet 
music.  The  perforations  in  the  rolls 
are  not  a  varlea  form  of  symbols 
substituted  for  the  symbols  used  bj 
the  author.  They  are  mere  adjunct* 
of  a  valve  mechanism  in  a  machine. 


Forlstar 


devalopmeats  and  dbmagta  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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perforated  9heet,  as  on  the  origmal  mnuc,  indieatiog 
the  mode  in  which  the  meohanioal  instrument  is  to 
be  regnlated  by  the  player  bo  as  to  produce  the 
appropriate  ezpiession,  constitute  such  an  infringe- 
ment. A  foi-tiori  the  acoustic  performance  of  a 
copyrighted  work  by  such  mechanical  devices  was 
not  an  infringement  of  the  right  to  copy,"  although 
of  course  it  might  infringe  the  right  of  public  pei> 
formance.'^  This  has  now  been  changed,  and  the 
copyright  statutes  of  both  the  United  States"'-  and 
England**  secnre  to  the  copyright  proprietor  oon- 
trol  of  devices  serving  to  reproduce  mechanically 
the  musical  work,  so  that  now  the  unauthorized 
manufacture  or  sale  of  perforated  muaio  rolld, 
phonographic  discs,  or  other  like  devices  is  an  in- 
fringement of  the  copyright  on  the  musical  work 
which  they  serve  to  reproduce,*''  except  in  cases 
covered  by  the  compulsory  license  provisions  of  the 
statutes.**  Under  the  United  States  statute  the  pro- 
visions securing  control  of  mechanical  reproducing 
devices  apply  only  to  compositions  published  and 


eopyrighted  after  July  1,  1909,  when  the  act  went 
into  effect.**  The  English  statute,  however,  takes  a 
directly  contrary  view,  and  by  its  express  terms  is 
made  applicable  to  musical  works  and  devices  pub- 
lished or  made  before  the  commencement  of  the 
act.*"  Under  the  English  statute,  where  copyright 
,  was  assigned  prior  to  the  passing  of  the  act  of 
1911,  the.  mechanical  rights  are  in  the  composer, 
not  in  the  assignee.*^ 

Works  of  foreign  anthoiB  or  compoaars.  The 
provisions  of  the  statute,  in  so  far  as  they  secure 
copyright  controlling  the  parts  of  instruments  serv- 
ing to  reproduce  mechanically  the  musical  work,  do 
not  include  the  works  of  a  foreig^i  author  or  com- 
poser unless  the  foreign  state  or  nation  of  which 
such  author  or  composer  is  a  citizen  or  subject 
grants,  either  by  treaty,  convention,  agreement,  or 
laV,  to  citizens  of  the  United  States,  similar  rights.** 
The  existence  of  euch  reciprocal  rights  must  be 
determined  by  presidential  proclamation.** 


In  fact,  the  machine  or  muslo^l 
playing  device  Is  the  thing  which 
appropriates  the  author's  property 
and  publishes  It  by  producing  the 
musical  sounds,  thus  conveying  the 
author's  conception  to  the  publia" 
■White-Smith  Music  Pub.  Co.  ▼. 
Apollo  Co.,  147  Fed.  228,  227,  77  CCA 
368  [afl  1S9  Fed.  427,  and  afT  209  TT. 
S.  1,  28  set  219.  52  L.  ed.  855.  14 
AnnCas  828].  (2)  "But  is  this  the 
kind  of  copying  whioh  is  prohibited 
by  the  Copyri^t  Act;  or  rather  la 
toe  perforated  sheet  made  as  above 
mentioned  a  copy  of  the  sheet  of 
music  from  which  it  is  made?  Is  it 
a  copy  at  all?  Is  it  a  copy  within 
the  Copyright  Act?  A  sheet  of 
music  is  treated  in  the  Copyright  Act 
as  if  it  were  a  book  or  sheet  of 
letterpress.  Any  mode  of  copying 
such  a  thing,  whether  by  printing, 
writing,  photography,  or  by  some 
other  method  not  yet  Invented  would 
no  doubt  be  copying.  So,  perhaps, 
might  a  perforated  sheet  of  paper  to 
be  sung  or  played  from  In  the  same 
way  as  sheets  of  muslo  are  sung  or 
played  from.  But  to  play  an  instru- 
ment from  a  sheet  of  music  which 
appeals  to  the  eye  is  one  thing;  to 
play  8in  instrument  with  a  perforated 
sheet  which  itself  forms  part  of  the 
mechanism  which  produces  the  music 
is  quite  another  -  thing.  I  have  con- 
sulted Johnson's,  Richardson's,  and 
Murray's  dictionaries  to  ascertain 
the  meaning  attributed  to  the  word 
'copy':  and  I  do  not  myself  think 
that  the  perforated  sheet  can  be  said 
to  be  a  copy  of  the  sheet  of  music 
unless  the  word  'copy*  is  used  in  a 
very  loose  and  inaccurate  sense.  Be 
this  as  it  may,  I  cannot  think  or 
bring  myself  to  decide  that  the  per- 
forated sheet  is  a  copy  of  a  sheet  of 
music  within  the  meaning  of  the 
Copyright  Act."  Boosey  v.  Whlght, 
[19001  1  Ch.  122,  128,  126,  2  BRC  86 
<per  Ltndley,  H.  R.).  (8)  "But  it  is 
said  that  they  could  be  issued  so  as 
to  answer  the  same  purpose  as  copies 
of  the  plaintiffs'  printed  music,  and 
that  therefore  they  ought  to  be  re- 
garded as  'copies'  within  the  Act.  To 
my  mind  it  does  not  of  necessity 
follow  that,  because  a  thing  might 
be  so  used  ala  to  answer  the  same 
purpose  as  a  copy  of  a  book,  it  must 
be   regarded   as  a   'copy'   within   the 


Act."  Boosey  v.  Whlght,  supra  <per 
Lindtey,  M.  R.).  (4)  "It  is  not  pre- 
tended that  the  marks  upon  the  wax 


cylinders  can  be  made  out  by  the 
eye,  or  that  they  can  be  utilised  In 
any  other  way  than  as  parts  of  the 
mechanism  of  the  phonograph.  Con- 
veying no  meaning,  then,  to  the  eye 
of  even  an  expert  musiciao  and 
wholly  incapable  of  use  save  in  and 
as  part  of  a  machine  specially 
adapted  to  make  them  give  up  the 
records  which  they  contain,  these 
prepared   wax   cylinders  can  neither 


substitute  the  copyrighted  sheets  of 
music  nor  serve  any  purpose  which 
is  within  their  scupe.  In  these  re- 
spects there  would  seem  to  be  no 
substantial  difference  between  them 
and  the  metal  cyinder  of  the  old  and 
familiar  music  box;  and  this,  though 
in  use  at  and  before  the  passage  of 
the  copyright  act,  has  never  been  re- 
garded as  Infringing  upon  the  copy- 
rights of  authors  and  publishers." 
Stem  V.  Rosey,  17  App.  (D.  C.)  662, 
666. 

[b]  Xu  miglamd  it  was  expressly 
provided  by  the  Musical  Copyright 
Act,  1906  (6  Edw.  VII  c  86),  that 
"pirated  copies"  and  "plates"  re- 
ferred to  therein  do  not  include  per- 
forated music  rolls  used  for  playing 
mechanical  Instruments  or  records 
used  for  the  reproduction  of  sound 
wavea  or  the  matrices  or  other  ap- 
pliances by  whioh  such  rolls  or  rec- 
ords are  made.  See  also  Mabe  v. 
Connor,  [1909]  1  K.  B.  616  (holding 
a  perforated  music  roll  not  a  ''pirated 
musical  work"  within  the  Musical 
(Summary  Proceedings)  Copyright 
Act,  1902  [2  Sdw.  VII  c  15}). 

io]  Vlie  Bsiae  Oosvaattoa  of 
6,  concerning  international  copy- 
right, speclflcally  provided:  "It  is 
understood  that  the  manufacture  and 
sale  of  instruments  serving  to  re- 
produce mechanically  the  airs  oi  mu- 
sic borrowed  from  the  private  do- 
main are  not  considered  as  constitut- 
Ing  musical  infringement."  See 
White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  209  U.  S.  1,  14,  28  SCt  819, 
62  L.  ed.  655,  14  AnnCas  628. 

Sa.  Boosey  v.  Whlght,  [1900]  1 
Ch.  122,  2  BRC  85. 

[a]  Baaaom  for  ml*. — "The  direc- 
tions in  the  plaintiifs'  sheets  of  mu- 
sic are  no  doubt  protected  by  their 
copyright  so  long  as  they  are  used 
in  connection  with  their  musical 
scores.  But  apart  from  those  scores 
the  plaintiffs  have  no  copyright  In 
such  directions.  The  directions  are 
not  in  themselves  a  'sheet  of  music,' 
nor  are  they  a  'sheet  of  letterpress 
separately  published.'  Even  if  they 
were,  they  would  be  mere  words,  not 
sentences  forming  a  literary  compo- 
sition in  which  copyright  could  be 
acquired.  Upon  this  pomt  the  case 
is  governed  by  Kolllnrake  v.  Trus- 
well,  [1894]  8  Ch.  420,  and  the  in- 
junction granted  by  Stirling  J.  to 
restrain  the  use  of-  these  directions 
must  be  discharged.  ...  I  think 
that  no  suhstantial  part  of  the  plain- 
tiffs' book,  that  is,  of  their  printed 
musical  sheets,  has  been  copied  by 
the  defendants.  So  far  as  words 
have  been  taken  from  the  plaintiffs' 
book  and  put  on  the  defendants' 
sheets,  they  have'  no  use  or  con- 
nected meaning  by  themselves,  and 
are  only  of  use  on  the  defendants' 
sheets,  in  any  practical  point  of 
view,  as  directions  for  working  the 


defendants'  mechanical  instrument  to 
produce  musical  sounds."  Boosey  ▼. 
Whlght,  [1900]  1  Ch.  122.  125,  127,  i 
BRC  86  (per  Lindley.  M.  R.). 

S3.  White-Smith  Music  Pub.  Co. 
V.  Apollo  Co.,  209  U.  S.  1,  28  SCt  819, 
62  1).  ed.  666,  14  AnnCas  628;  Stem 
V.  Rosey,  17  App.  (D.  C.)  682. 

[a]  A  oopr  of  a  auisloal  ooawosl- 
tloa  is  "a  written  or  printed  record 
of  It  in  intelligible  notation."  White- 
Smith  Music  Pub.  Co.  V.  Apollo  Co., 
209  U.  S.  1.  17,  28  SCt  819,  52  L..  ed. 
665,  14  AnnCas  628  (holding  that  the 
mechanical  reproduction  olTa  tune  is 
not  a  copy  of  It,  and  saying:  "When 
the  combination  of  musical  sounds  is 
reproduced  to  the  ear  it  is  the  orig- 
inal tune  as  conceived  by  the  author 
which  is  heard.  These  musical  tones 
are  not  a  copy  which  appeals  to  the 
eye.  In  no  sense  can  musical  sounds 
which  reach  us  through  the  sense  of 
hearing  be  said  to  be  copies  as  that 
term  is  generally  understood,  and  as 
we  -believe  it  was  Intended  to  be 
understood  in  the  statutes  under 
consideration"). 

B4.  Paarf  omuuioe  (•asxally  see  su- 
pra i  321. 

BS.  Act  March  4,  1909  (86  St.  at 
L.  1075  c  820  I  1)  (4uoted  In  text  su. 
pra  I  819). 

SB.  Copyright  Act,  1*11  (1  *  S 
Geo.  V  c  46  if  1.  86  (1). 

07.  Monckton  v.  Pathe  '  EVerea 
Pathephone,  Ltd.,  [1914]  1  K.  B.  896; 
Chappel  V.  Columbia  Oraphophone 
Ck>.,   [1914]  2  Ch.  124. 

68.     See  Infra  i   828. 

09.  Act  March  4,  190*  (86  St  at 
li.  1076  c  820  f  1  (e));  Whltmark  v. 
Standard  Music  Roll  Co.,  221  Fed. 
876.  187  CCA  184. 

ea  Copyright  Act,  1911  (1  &  t 
Geo.  V  c  46  i  19  (7)  and  (8));  Monck- 
ton V.  Pathe  Freres  Pathephone,  Ltd., 
[1914]  1  K.  B.  896;  Chappel  v.  Co- 
lumbia Oraphophone  Co.,  [1914]  2  Ch. 

[a]  Savloss  lawfnlljr  made  or  tnu 
ported  before  July  1,  U12  (when  the 
act  took  effect),  may  not  be  lawfully 
sold  after  that  date.  Monckton  v. 
Pathe  Freres  Pathephone,  Ltd., 
[1914]  1  K.  B.  896. 

61.  (Thappell  &  Co.,  Ltd.  v.  Colum* 
bia  Oraphophone  Co.,  [1914]  2  Ch. 
746;  Chappel  v.  Columbia  Orapho- 
phone Co.,    [1914]    2  Ch.   124. 

[a]  Boyaltiss  nndar  the  compul- 
sory Uosnse  provisions  are  payable 
to  the  author  or  his  representatives, 
not  to  the  assignee.  Chappell  v. 
Columbia  Oraphophone  Co.,  [1914]  2 
Ox.  746. 

ea.  Act  March  4,  1909  (36  St  at 
L.  1076  c  320  (  1   (e)). 

63.    See  supra  I  168. 

[a]  nsmeatlal  procIamatloBa 
have  been  issued  under  {  1  (e),  se- 
curing "copyright  controlling  the 
parts  of  instruments  serving  to  re- 
produce   mechanically    the    musical 
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[$  323]  (2)  OompnlBoiy  Idoenses.  Under  the 
United  States  statate,  whenever  the  owner  of  8 
musical  copyright  has  used,  or  permitted  or  know- 
ingly acquiesced  in  the  use  of,  the  copyrighted  work 
on  the  parts  of  instruments  serving  to  reproduce 
mechanically  the  musical  work,  any  other  person 
may  make  similar  use  of  it  on  payment  to  the  copy- 
right proprietor  of  a  royalty  of  two  cents  on  each 
such  part  manufactured,  to  be  paid  by  the  manu- 
facturer.** Unless  the  copyright  proprietor  has  so 
used,  or  permitted  to  be  used,  his  copyrighted  work, 
no  compulsory  license  so  to  use  it  exists,  and  such 
unauthorized  use  is  an  infringement."  Whenever 
the  owner  of  the  copyright  in  a  musical  composition 
uses  such  music  on  mechanical  devices  himself,  or 
permits  anyone  else  to  do-  so,  he  must  send  a  notice 
of  such  use  by  him  or  by  any  other  person  to  the 
copyright  office  to  be  recorded;"*  and  any  failure  to 
^e  such  notice  is  made  a  complete  defense  to  any 
suit,  action,  or  proceeding  for  any  infringement  of 
such  copyright**  by  mechanical  user.**    Whenever 


any  person,  in  tbe  absence  of  a  license,  intends  to 
use  a  copyrighted  musical  composition  on  the  parts 
of  instruments  serving  to  reproduce  the  same  me- 
ehanieally,  relying  on  the  compulsory  license  pro- 
visions, the  act  requires  that  he  shall  serve  notice 
of  such  intention  on  the  copyright  proprietor  by 
registered  mail,  and  that  he  must  also  send  a  dupli- 
cate of  Bu«h  notice  to  the  copyright  office.  And 
in  case  of  failure  so  to  do  the  court  may  award  as 
damages  not  exceeding  three  times  the  statutory 
royalty,  and  may  grant  an  injunction  until  the  fuU 
award  is  paid.**  The  payment  of  the  statutory  roy- 
alty frees  the  articles  or  devices  for  which  such 
royalty  has  been  paid  from  further  contribution  to 
the  copyright,  except  in  case  of  public  performance 
for  profit."  The  provisions  for  compulsory  licenses 
do  not,  it  seems,  authorize  a  public  pe^ormance 
for  profit  without  the  consent  of  the  proprietor;" 
nor,  it  is  submitted,  the  making  of  one  record  from 
a  previous  authorized  record."  Under  the  compul- 
sory statutory  license,  the  words  as  well  as  the  music 


-work,"  In  behalf  of  Belgium,  Cuba, 
Oerzn^ny,  Hungary,  Liuxemburg, 
Norway,  Of-eat  Britain,  and  Italy. 

e«.  Act  March  4,  1909  (35  St.  at 
Li.  1076  c  320  i  1  (e));  Standard 
llualc  Roll  Co.  V.  Mills,  241  Fed.  360 
faff  223  Fed.  849]:  .iBollan  Co.  v. 
Royal  Music  Roll  Co.,   198  Fed.   926. 

[a]  PnrpoM  of  statnt*. — "The 
object  of  these  provisos  seems  to  be 
the  prevention  of  monopoly  or  favor- 
itism In  grrantlng  the  right  to  repro- 
duce a  musical  work  mechanically. 
If  the  owner  authorize  one  person  to 
reproduce  the  work  riiechanically, 
other  persons  also  may  reproduce  it 
In  a  similar  mechanical  manner,  sub- 
ject to  the  payment  of  the  statutory 
royalty."  Standard  Music  Roll  Co. 
y.  Mllla  241  Fed.  360,  863  [aff  223 
F^d.  8491 

[b]  B4VortB  aad  payniMit  of  roy- 
•1^^— "The  copyright  proprietor  may 
require,  and  if  so  the  lAanufacturer 
shall  furnish,  a  report  under  oath  on 
the  twentieth  day  of  each  month  on 
the  number  of  parts  of  instruments 
-manufactured  during  the  previous 
month  serving  to  reproduce  mechan- 
ically said  musical  worlt,  and  royal- 
ties shall  be  due  on  the  parts  manu- 
factured during  cny  month  upon  the 
twentieth  of  the  next  succeeding 
month.  ...  In  case  of  the  fail- 
ure of  such  manufacturer  to  pay  to 
the  copyright  proprietor  within  thir- 
ty days  after  demand  In  writing  the 
full  sum  of  royalties  due  at  said  rate 
at  the  date  of  such  demand  the  court 
may  award  taxable  costs  to  the 
plaintiff  and  a  reasonable  counsel 
fee,  and  the  court  may,  In  its  discre- 
tion, enter  Judgment  therein  for  any 
sum  In  addition  over  the  amount 
found  to  be  due  as  royalty  In  accord- 
ance with  the  terms  of  this  Act,  not 
exceeding  three  times  such  amount." 
Act  March  4.  1909  (35  St  at  U 
1076  c  320  <  1   (e)). 

65.  Act  March  4.  1909  (36  St.  at 
Li.  1076  c  320  i  1  (e));  F.  A.  Hills,  Inc. 
V.  Standard  Music  Roll  Co.,  223  Fed. 
849   [aff  241  Fed.  360]. 

66.  Act  March  4,  1909  (86  St  at 
Zi.  1076  c  320  f  1  (e));  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright  Of- 
ilce  Bui.   No.    15)    rule   46. 

67.  Act  March  4,  1909  (36  St  at 
Xi.  1075  c  320  9  1  (e));  Standard 
Uusic  Roll  Co.  V.  Mills,  241  Fed.  360 

[aff  223  Fed.  849]. 

68.  Standard  Music  Roll  Co.  v. 
Ullls.  241  Fed.  360  [aff  228  Fed. 
849]. 

[a]  Oo&stmotlon  of  statute. — "It 
la  true  that  this  section  makes  It  the 
•duty  of  the  owner  of  the  copyright, 
if  he  uses  the  musical  composition 
himself  for  the  manufacture  of  parts 
of  instruments  serving  to  reproduce 
mechanically    the    musical    work,    or 


licenses  others  to  do  so,  to  file  a  no- 
tice thereof  in  the  Copyright  Office, 
and  provides  that  'any  failure  to  file 
such  notice  shall  be  a  complete  de- 
fense to  any  suit,  action  or  proceed- 
ing for  any  infringement  of  such 
copyright'  It  Is  the  defendant's 
contention  that  this  provision  bars 
recovery  for  anv  Infringement  of  the 
copyright;  while  the  plaintiff  con- 
tends that  It  only  prec.udes  it  from 
Instituting  a  suit  for  Infringement 
against  one  using  the  copyrighted 
work,  or  a  part  thereof,  in  the  manu- 
facture of  parts  of  Instruments  serv- 
ing to  reproduce  mechanically  the 
musical  work.  I  think  that  the 
latter  construction  is  the  proper  one. 
The  question  is  novel,  not  having 
been  passed  upon  by  any  court, 
80  far  as  I  have  been  able  to  ascer- 
tain. The  statute  secures  to  the 
persons  entitled  thereto  several  ex- 
clusive rights,  which  are  mentioned 
separately  in  distinct  subsections. 
The  plaintiff  was  entitled  to  the  ex- 
clusive right  (1)  to  print,  reprint 
publish,  copy,  and  vend  the  copy- 
righted, work  (subsection  'a');  (2)  to 
perform  the  copyrighted  work  pub- 
licly ^or  profit  etc.;  and  (3)  for  the 
purposes  set  forth  in  subsection  'a,' 
to  makO'  any  arrangement  or  setting 
of  It  or  of  the  melody  of  it  in  any 
system  of  notation  or  any  form  of 
record  in  which  the  thought  of  an 
author  could  be  recorded  and  from 
which  It  might  be  read  or  repro- 
duced (subsection  'e').  The  two 
first  mentioned  rights  existed  prior 
to  the  act  of  1909  (Rev.  Stat  Si  4952 
and  4966),  but  the  third  one  did  not. 
White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  209  U.  S.  1,  28  SCt  319, 
62  L.  ed.  865,  14  AnnCas  628.  In 
subsection  *e'  It  Is  provided  'as  a 
condition  of  extending  the  copyright 
control  to  such  mechanical  reproduc- 
tions,' that  If  the  owner  of  the  copy- 
right use  or  permit  others  to  use 
the  copyrighted  work  upon  parts  of 
Instruments  serving  to  reproduce 
mechanically  a  dnusical  work,  any 
other  person  may  make  a  similar 
.use  of  It  upon  payment  of  a  royalty 
therein  provided  for;  and  In  a  sepa- 
rate and  further  proviso  of  the  same 
subsection  appears  the  clause  which 
the  defendant  now  invokes.  Subsec- 
tion 'e'  confers  and  deals  with  cer- 
tain phases  of  a  new  copyright.  The 
failure  to  file  the  notice  of  user  is, 
by  the  act  a  defense  to  an  infringe- 
ment of  "such'  copyright.  The  use 
of  the  word  'such,'  therefore,  I  think, 
refers  only  to  the  copyright  con- 
ferred by  subsection  'e.'  Also  the 
location  of  the  proviso  In  the  sec- 
tion and  the  context  I  think,  lends 
strength  to  this  view.  The  Proviso 
Is  found  In  and  it  is  part  of^a  dis- 
tinct   subsection,    and    Is   not   appli- 


cable at  all  to  some  of  the  ottaer 
matters  dealt  with  In  the  other  sub- 
sections. It  therefore  follows  that 
as  these  suits  are  not  for  infringe- 
ment of  the  plalntifTs  excluslTe 
right  secured  under  subsection  >.' 
but  for  the  right  secured  under  sub- 
section 'a,'  the  plaintiff's  failure  to 
have  filed  a  notice  of  user  Is  not  a 
defense  to  this  suit."  Mills.  IncL  v. 
Standard  Music  Roll  Co..  223  FM. 
849.  861   [aff  241  Fed.  860]. 

60.  Act  March  4,  1909  (35  St.  at  L.. 
1076  o  820  I  25  (e));  Rules  and 
Regulations  for  Registration  of 
Claims  to  Copyright  (Copyright 
Office  Bui.  No.  16)   rule  47. 

70.  Act  March  4,  1909  (36  St  at 
U  1076  c  820  I  1   (e)). 

71.  Act  March  4.  1909  (36  St.  at 
L.  1076  c  820  I  1   (e)). 

73.  MoltAJi  Co.  V.  Royal  Music 
Roll  Co.,  196  Fed.  926.  See  Infr^ 
notes  79,  80  (for  rule  under  Bng-liah 
statute). 

"By  such  permission  or  license  the 
owners  of  the  copyright  transferred 
to  the  licensees  their  right  to  manu- 
facture perforated  rolls,  or  parts. 
or  Instruments  to  mechanically  re- 
produce the  copyrighted  music.  The 
provision  of  the  statute  (section  le) 
that  'any  other  person  may  make 
similar  use  of  the  copyrighted  work* 
becomes  automatically  operative  by 
the  grant  of  the  license;  but  the 
subsequent  user  does  not  thereby 
secure  the  right  to  copy  the  per- 
forated rolls  or  records.  He  cannot 
avail  himself  of  the  skill  and  labor 
of  the  original  manufacturer  of  the 
perforated  roll  or  record  by  copying 
or  duplicating  the  same,  but  must 
resort  to  the  copyrighted  composi- 
tion or  sheet  music,  and  not  pirate 
the  work  qf  a  competitor  who  has 
made  an  original  perforated  rolL' 
/Bk>lian  Co.  v.  Royal  Music  Roll  Co.. 
196    Fed.    926.    927. 

[a]  Xlghts  of  lie— a—.  "The  de- 
fendant contends  there  Is  no  provi- 
sion in  the  copyright  act  for  an  ac- 
tion of  this  kind  by  the  manufac- 
turer of  perforated  rolls  or  records 
— a  licensee  of  the  copyrlKht  pro- 
prietor— and  that  the  license  herein 
granted  conveyed  nothing  beyond  the 
right  to  use  the  copyrighted  music. 
This  court  however,  is  of  a  different 
opinion,  and  thinks  that  Congress 
gave  to  the  owner  of  the  copyrighted 
work  and  to  his  licensee  the  right  to 
maintain  an  action  such  as  this.  By 
section  36  of  the  copyright  act  It  Is 
provided  that  any  party  aRsrleved 
may  file  a  bill  in  equity  and  a  Cir- 
cuit (now  District)  Court  of  the 
United  States  may  grant  an  Injunc- 
tion to  prevent  and  restrain  the  vio- 
lation of  any  rights  secured  by  such 
act.  To  effect  the  purpose  intended 
by    Ck>ngress,    this    provision    must 


Ftor  later  cases,  dsvelopmeiits  and  ohaafas  in  the  law  see  cumulative  Annotations,  same  title,  page'and  note  number. 
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may  be  mechanically  reproduced,"  provided  the  pro- 
prietor has  made  or  licensed  a  like  useJ*  If  a  me- 
chanical reproduction  of  the  music  only  is  made  or 
licensed,  the  compulsory  license  to  others  is  likewise 
limited  to  the  music  only  and  does  not  authorize 
reproduction  of  the  words."  In  any  event  the  com- 
pulsory license  is  limited  to  devices  for  mechanical 
reproduction  of  the  sounds  of  words  or  music;  it 
does  not  authorize  the  making  or  distribution  o£ 
copies  by  printing  or  writing.'' 

Under  the  English  statate,  the  provisions  as  to 
compulsory 'licenses  for  the  mechanical  reproduction 
of  music  are  much  the  same  as  those  under  the  stat- 
utes of  the  United  States,  although  they  are  much 
more  elaborate  and  detailed.  In  suhstance  it  is  pro- 
vided that  it  shall  not  be  an  infringement  to  make 
devices  by  which  the  work  may  be  mechanically  per- 
formed, provided  the  person  so  doing  shall  prove: 
(1)  That  such  contrivances  have  previously  been 
made  by  or  with  the  consent  or  acquiescence  of  the 
owner  of  the  copyright;  and  (2)  that  he  has  given 


be  Ktven  reasonable  construction 
CBobbs-Merrill  Co.  v.  Straus,  210 
U.  S.  339,  28  set  722,  52  L,.  ed.  1086). 
and  to  ffive  It  such  construction 
requires  holding  that  the  phrase 
•any  party  aggrieved'  Includes  a 
licensee  who  has  obtained  a  right  to 
manufacture  and  sell  perforated 
rolls.  The  phrase  Is  not  limited 
merely  to  owners  of  the  copyright, 
but  is  broad  enough  to  include 
licensees  or  others  having  permis- 
sion from  the  owner  of  the  copy- 
right to  mechanically  reproduce  the 
musical  composition."  ^CSoUan  Co. 
V.  Hoyal  Music  Roll  Qa.,  196  Fed. 
926,  928.  If  this  reasoning  Is  sound 
the  licensee  practically  has  copy- 
right In  his  own  record.  See  supra 
S  123. 

73.  Witmark  v.  Standard  Music 
Roll  Co.,  218  Fed.  S32  (aff  221  Fed. 
376,  1S7  CCA  6171. 

74.  Standard  Music  Roll  Co.  v. 
Mills,  241  Fed.  380  [aff  223  Fed. 
8491. 

75.  Standard  Music  Roll  Co.  v. 
Mills,   241   Fed.   360. 

jaj  Statute  ooastnud  and  .ap- 
plM<U— "In  order  to  compel  the 
owner  to  make  the  license  public  by 
filing  a  notice  In  the  office  at  Wash- 
ington, the  statute  provides  as  a 
penalty  that  failure  to  die  shall  be 
a,  'complete  defense  to  any  suit,  ac- 
tion, or  proceeding  for  any  Infrlnge- 
ment  of  such  copyright.'  What  does 
•such  copyright'  refer  to?  Mani- 
festly, as  we  think,  some  particular 
right  to  reproduce  the  musical  work 
mechanically.  Just  how  the  repro- 
duction is  to  be  made,  and  whether 
it  is  to  be  confined  to  the  music  or 
shall  extend  to  the  words  also,  is  in 
the  first  instance  left  for  the  owner 
to  determine.  But  after  he  has  de- 
termined it,  and  has  granted  a  li- 
cense to  one  person,  he  thereby  opens 
the  field  to  all  others  to  do  the  same, 
or  a  similar,  thing.  If  he  license  one 
person  to  reproduce  both  words  and 
music  J>y  the  phonograph  method, 
other  persons  may  reproduce  them 
both  by  using  the  phonograph.  If 
he  license  one  person  to  reproduce 
the  music  by  the  automatic  roll, 
others  also  may  use  the  roll,  but 
they  do  not  thereby  acguire  the  right 
to  print  the  words.  In  brief,  'such 
copyright'  means  the  particular  right 
covering  mechanical  reproduction 
that  happens  to  be  in  controversy 
— in  the  present  case,  the  right 
to  reproduce,  not  the  words  but 
the  music,  mechanically.  The'  Stand- 
ard Company  is  not  charged  with 
infringing  'such  copyright';  it  is 
charged  with  infringing  the  copy- 
right on  the  words  granted  under 
clause  (a),  and  to  this  charge  clause 
(e)  sfCords  no  defense  under  the 
facts  in  proof,  for  the  other  li- 
censee, the  Vocalstyle  Company  had 
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no  right  to  reproduce  the  words,  but 
was  merely  allowed  to  reproduce  the 
music        mechanically."  Standard 

Music  Roll  Co.  V.  Mills,  241  Fed. 
360.   36£jafr   223   Fed.   8491. 

76.  Whltmark  v.  Standard  Music 
Roll  Co.,'  213  Fed.  S38  [atr  221  Fed. 
376,   137   CCA   517]. 

"The  words  were  copyrightable, 
the  music  was  copyrightable,  and 
the  composite  work,  namely,  the 
musical  composition,  was  copy- 
righted; and,  under  the  above  pr6vl- 
slon,  the  complainant,  under  his 
copyright  for  the  musical  composi- 
tion, was  as  clearly  entitled  to  pre- 
vent the  unauthorised  use  of  the 
words  entering  Into  and  constitut- 
ing a  component  part  of  the  musical 
composition  as  If  the  words  had 
been  separately  copyrighted.  While 
the  defendant  might  under  the  pro- 
visions of  the  act  have  mechani- 
cally reproduced  the  words  as  well 
as  the  music  of  the  musical  com- 
position, it  had  no  right,  without 
the  leave  or  license  of  the  com- 
plainant to  supply,  not  by  mechani- 
cal means,  but  simply  by  printing 
or  writing,   the  words  of  that  com- 

Sositlon."       Witmark     v.      Standard 
lusic    Roll    Co.,    213    Fed.    632,    634 
[aff  221   Fed.    376,    137  CCA  617]. 

77.  Copyright  Act,  1911  (1  &  2 
Geo.  Vc  46  ;  19);  Monckton  v.  Pathe 
Freres  Pathephone,  Ltd.,  [1914]  1 
K.  B.  395;  Chappell  &  Co.,  Ltd.  v. 
Columbia  Graphophono  Co.,  [1914] 
2  Ch.  746;  Chappel  v.  Columbia 
Graphophone   Co.,    U914}    2    Ch.    124. 

[a]  Boazd  of  txad*  recalaUons.— 
The  board  of  trade,  under  the  pro- 
visions of  i  19,  subs  6  of  the  Copy- 
right Act  of  1911,  which  empowers 
the  board  to  make  regulations  pre- 
scribing "the  mode,  time  and  fre- 
quency of  the  payment  of  royalties, 
and  any  such  regulations  may,  if 
the  Board  think  fit.  Include  regula- 
tions requiring  payment  in  advance 
or  otherwise  securing  the  payment 
of  royalties,"  made  a  regulation 
that  "Unless  otherwise  agreed,  royal- 
ties shall  be  payable  by  means  of 
adhesive  labels  purchased  from  the 
owner  of  the  copyright  and  afUxed 
in  the  manner  provided  by  these 
regulations,"  ana-  the  regulations 
further  provided  that  no  contrivance 
should  be  delivered  to  a  purchaser 
until  such  label  or  labels  denoting 
the  amount  of  royalty  had  been 
affixed  thereto.  The  regulation  was 
not  ultra  vires,  but  was  one  for 
"securing  the  payment  of  royalties" 
within  the  meaning  of  the  subsec- 
tion. Monckton  v.  Pathe  Freres 
Pathephone,  Ltd.,  [1914]  1  K.  B.  395, 
396,   413. 

78.  St.  1  ft  2  Geo.  V  c  46  t  19  (1) 
and  (2);  Monckton  v.  Pathe  Freres 
Pathephone,  Ltd.,  [1914]   1  K.  B.  395. 

79.  Coplnger   Copyright    (6th   ed) 


the  prescribed  notice  of  his  intention  to  make  the 
contrivances  and  hal^  paid'  in  the  prescribed  manner 
the  statutory  royalties,  the  whole  being  under  the 
adniinistrative  regulation  of  the  board  of  trade.'' 
It  should  be  noted  that  under  the  English  act  copy- 
right subsists  in  records  and  other  like  mechanical 
devices  themselves  distinct  from  the  copyright  in 
the  musical  work  which  they  serve  to  perform.'* 
As  the  compulsory  license  provisions  are  limited  to 
musical  works,  it  would  seem  to  follow  that  such 
records  and  devices  may  not  be  reproduced  without 
consent,  but  new  devices  to  perform  the  musical 
work  must  be  independently  produced.'*  This  is 
obviously  just  and  proper,  and  the  same  rule  has 
been  applied  under  the  broad  language  used  in  the 
American  statute."  But  there  is  much  room  for 
doubt.*'  The  compulsory  license  to  make  mechani- 
cal devices  does  not  justify  making  an  infringing 
copy  of  the  composition  in  the  course  of  producing 
the  mechanical  record.*^  Thus  it  is  an  infringement 
to  make  a  rearrangement  or  orchestral  score  of  a 

p  2(1  (where  the  author  says: 
"Records  themselves  are  not,  there- 
fore, subject  to  the  royalty  system — 
In  other  words,  if  a  record  has  been 
lawfully  made,  a  second  manufac- 
turer of  records  cannot  reproduce  di- 
rectly from  the  record  of  the  first 
manufacturer,  even  upon  payment  of 
a  royalty,  but  must  make  an  entirely 
fresh  record"). 

SO.  JEoUtM  Co.  V.  Royal  Muslo 
Roll  Co.,  196  Fed.  926  (quoted  supra 
note  72).        , 

81.   See  supra  I  133. 

88.  Chappell  &  Co.,  Ltd.  v.  Co* 
lumbla  Graphophone  Co.,  [1914]  2 
Ch.  746:  Chappel  v.  Columbia  Grapho- 
phone (^o.,  [1914]   2  Cii.  124. 


[a]  Bui*  applied^— "It  has  been 
•ought  under  that  Act  to  justify 
what  to  my  mind  was  plainly  an  in- 
fringement of  the  plaintiff's  rights 
by  the  defendants,  who  were  anxious 
to  have  a  mechanical  reproduction 
of  the  musical  work  in  the  form  of 
graphophone  records.  In  order  to 
obtain  those  records  and  to  make 
the  matrix  out  of  which  those  rec 
orda  are  formed,  they  did  that  which 
was  an  Infringement,  because  it  was 
the   taking  of  the   musical   work  as 

fnblished  by  the  plaintiffs,  who  were 
he  assignees  and  owners,  and  then 
reproducing  that  with  orchestration, 
and  for  that  purpose  having  some 
eight  parts  for  different  instruments 
worked  out.  It  would  seem  to  be 
suggested  that,  because  there  was 
only  this  one  copy  made,  it  would 
not  constitute  an  Infringement,  and 
further  that  it  was  not  an  infringe- 
ment under  the  Copyright  Act,  1911, 
because  it  was  a  copy  with  alter- 
ations made  for  the  purpose  of  doing 
that  which,  as  against  the  plaintiffs, 
the  defendants  were  entitled  to  do, 
namely,  to  create  a  mechanical  re- 
production of  the  music;  that,  as 
under  the  Copyright  Act,  1911,  they 
were  as  against  the  plaintiffs,  who 
were  not  the  authors  of  the  work, 
entitled  to  make  the  mechanical  re- 
production, therefore  the  creation 
of  something  used  In  order  to  pro- 
duce that  reproduction  could  not  be 
treated  as  a  violation  of  the  plain- 
tiffs' copyright.  To  my  mind  the 
end  does  not  justify  the  means  In 
that  way,  and  what  they  ought  to 
have  done  was,  by  a  proper  arrange- 
ment with  the  plaintiffs,  to  have 
acquired  the  right  to  take  that  step, 
ana  that,  unless  they  so  arranged, 
it  was  manifestly  an  infringement 
of  the  plaintiffs'  rights.  That  being 
so,  it  does  not  seem  to  me  that 
there  is  really  anything  more  to  be 
said.  Are  the  defendants  protected 
by  the  Copyright  Act  of  1911.  I 
look  at  that  Act,  I  find  no  protec- 
tion. It  gives,  no  doubt,  a  right  to  f 
mechanical  reproduction  which  rests  I  ^ 
with    the    owner    and    not    with    the 
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pianoforte  aceompaniment  of  a  song  for  the  pur- 
pose of  mechanical  reprodnetibn  of  the  song  with 
orchestral  accompaniment.'^ 

[$  324]  6.  Art  Works;  Prints;  Pictorial  niastra- 
tions,  Etc. — a.  In  GeneraL  Under  the  United  States 
statutes  the  copyright  in  works  of  art,  models,  or 
designs  for  works  of  art,  reproductions  of  works  of 
art,  prints,  and  pictorial  illustrations  may  be  in- 
fringed only  by  an  unauthorized  printing,  publish- 
ing, copying,  or  vending  of  the  copyrighted  work, 
because  that  is  the  extent  of  the  exclusive  right  con- 
ferred by  the  copyright  of  such  works.**  Under  the 
present  English  statute  the  protection  accorded  to 
this  class  of  works  includes  also  the  right  to  drama- 
tize and  perform  them.*''  Under  former  English 
statutes  the  extent  of  protection  was  much  less  ex- 
tensive.** 


publisher;  but  If,  In  order  to  create 
the  recoro,  you  must  pirate  the  work 
of  the  publisher  you  are  clearly.  In 
my  view,  liable  In  damages  for  that 

filracy."  Chappell  A,  Co.,  Ltd.  v.  Co- 
umbia  Graphophone  Co.,  [1914]  i 
Ch.  745,  763. 

83.  Chappell  &  Co.,  Ltd.  v.  Co- 
lumbia Graphophone  Co.,  [1914]  2 
Ch.  74S;  Chappel  v.  Columbia  Graph- 
ophone Co.,  [1914]  2  Ch.  124. 

[a]  BwMoa  fo*  rala< — '.The  de- 
fendants claim  the  right  to  do  what 
they  have  done  under  s.  19  of  the 
Act  of  1911.  which  says  in  sub-s.  2 
that  it  shall  not  be  deemed  to  be  an 
infringement  of  copyright  In  any 
musical  work  for  any  persoit  to 
make — I  will  read  it  shortly — ^rec- 
ords or  other  contrivances  by  means 
of  which  the  work  may  be  mechani- 
cally performed.  It  Is  not  disputed 
that  if  it  had  been  wished  to  repro- 
duce the  work  arranged  for  the 
pianoforte,  as  published,  no  further 
manuscript  and  no  further  composi- 
tion would  have  been  necessary  in 
order  that  It  might  be  performed. 
There  was  the  published  work,  and 
It  was  only  necessary  to  let  the 
music  be  played  on  the  pianoforte 
as  published,  and  a  record  of  the 
sound  could  have  been  obtained.  I 
mention  that  because  It  is  suggested 
that,  unless  the  record  manufac- 
turers could  do  what  they  have  done 
in  this  case,  the  provisions  of  the 
statute  would  be  nugatory.  The 
answer  Is  that  to  reproduce  the  work 
as  published,  to  reproduce  the  Iden- 
tical copyright  work  by  contrivances 
by  means  of  which  the  work  might 
be  mechanically  performed,*-  It  was 
not  necessary  to  have  any  further, 
manuscript.  Now  consider  the  posi- 
tion at  the  time  when  the  various 
band  parts  had  been  composed  and 
written  out  and  nothing  further  had 
been  done.  What  Justification  was 
there  for  the  defendants  doing  that? 
Whose  rights,  if  any,  had  they 
thereby  infringed?  In  my  opinion 
at  that  moment  they  had  infringed 
the  rights  of  the  owner  of  the  copy- 
right, that  is  to  say,  the  plaintiffs' — 
not  the  mechanical  rights.  What 
they  had  done  was  In  substance  to 
make  a  fresh  musical  composition, 
because  the  full  score  may  well  be 
and  has  been  held  capable  of  being 
an  Independent  and  fresh  musical 
composition.  In  a  proper  case  carry- 
ing with  It  a  fresh  copyright  as  a 
fresh  musical  composition.  What 
right  had  they  to  do  that?  In  my 
Judgment  when  they  did  that  they 
Infrtnged  the  rights  of  the  plaintiffs. 
At  that  moment  It  had  nothing  to  do 
with  the  mechanical  rights.  They 
had  taken  the  plaintiff's  pianoforte 
arrangement,  a  copyright  composi- 
tion, and  had  composed  the  full 
score  for  an  orchestra  and  had  em- 
bodied that  In  a  musical  writing. 
The  subsequent  use  to  which  they 
put  that  did  not  Justify  what  they 
had  done,  nor  In  my  opinion  was  It 


necessary  In  order  to  reproduce  the 
plaintiffs'  work  mechanically  that 
that  should  have  been  done,  al- 
though, no  doubt,  as  they  urged,  it 
probably  was  necessary  if  they 
wished  to  produce  the  full  orches- 
tral accompaniment."  Chappell  & 
Co.,  Ltd.  V.  Columbia  Graphophone 
Co.,  [1914]  2  Ch.  745,  7S4. 

84.  Act  March  4,  1909  (36  St.  at 
L.  107S  c  320  >  1).  , 

[a]  Til*  pnor  stetntss  were  sub- 
stantially the  same  In  this  respect, 
except  that  importation  was  specl- 
flcally  made  an  infringement.  See 
Rev:  St  {  4966.    And  see  infra  |  439. 

[bl  Oartooms. — There  are  dramatic 
rights  In  cartoons  copyrighted  as 
books.    See  supra  S   302  text. 

as.  Copyright  Act,  19ll  (1  &  2 
Geo.  V  c  48  i  1  (1),  (2)).  See  also 
infra  {  S2S  text  and  notes  99-2. 

88.  Dicks  V.  Brooks,  16  Ch.  D.  22: 
West  V.  Francis,  6  B.  &  Aid.  737,  7 
ECL  402,  106  Reprint  1361;  Gam- 
bart  V.  Ball,  14  C.  B.  N.  S.  806,  108 
BCL  306,   143   Reprint  463. 

[a]  Oaavasstng  for  ordsxa  and 
showing  a  pirated  copy  of  a  bust  Is 
not  "exposing  to  sale,"  nor  is  it  evi- 
dence against  the  canvasser  of  "mak- 
ing or  causing  It  to  be  made."  Brit- 
ain v.  Kennedy,  19  T.  L.  R.  122. 

[b]  VxiBta  flom  lawful  plats. — 
A,  being  employed^  by  B  to  engrave 
plates  from  drawings  belonging  to 
K,  took  from  the  plates  so  engraved 
by  him  a  number  of  proof  Impres- 
sions which  he  retained  for  his  own 
use.  A  afterward  became  bankrupt, 
and  the  proofs  of  which  he  had  pos- 
sessed himself  were  advertised  by 
his  assignee  for  sale.  It  was  held 
that  neither  he  nor  his  assignees 
were  liable  to  an  action  for  having 
disposed  of  pirated  prints  without 
the  consent  of  the  proprietor,  inas- 
much as  17  Geo.  Ill  c  67  applied  to 
impressions  of  engravings  pfrated 
from  other  engravings  and  not  to 
prints  taken  from  a  lawful  plate. 
Murray  v.  Heath,  1  B.  &  Ad.  804,  20 
TX:l.   698,   109   Reprint   986. 

[c]  Shs  maklar  in  •  fonign 
ooiiBtTjr  of  a  oopx  of  a  work  on 
which  there  Is  a  copyright  only  in 
England  may  reasonably  be  said 
not  to  be  unlawful,  and  if  so  the 
sale  of  a  copy  In  England  is  not  a 
.•■ale  of  a  copy  unlawfully  m:ide. 
Tuck  v.  Prlester,  19  Q.  B.  D.   629. 

87.  .Springer  Llth.  Co.  v.  Palk,  69 
Fed.  707,  8  CCA  224  [app  dlsm  17 
set  998,  41  L.  ed.  1179];  Falk  v. 
Donaldson,  67  Fed.  32;  Fishel  v. 
Lueckel,  63  Fed.  499;  Falk  v.  Brett 
Llth.  Co.,  48  Fed.  678;  Richardson 
V.  Miller.  20  F.  Cas.  No.  11,791;  Har- 
per V.  WrlghC  etc..  Lamp  Mfg.  Co., 
[1896J  1  Ch.  142;  Dicks  v.  Brooks. 
15  C:h.  D.  22;  West  v.  Fran- 
cis, 6  B.  &  Aid.  737,  7  ECL  402,  106 
Reprint  1361;  Roworth  v.  Wilkes,  1 
Campb.  94;  Moore  v.  Clarke,  9  M.  & 
W.  692,  162  Reprint  293:  Brooks  v. 
Religious  Tract  Soc,  [1897J  W.  N, 
26.  ' 


[$  325]  b.  SoffidencT  ot  OopvinC  or  TaUng  to 
Ooiutitate  Infringement.  There  may  be  infringe- 
ment of  a  copyright  in  a  picture,  print,  engraving, 
or  other  work  of  a  like  character,  without  an  exact 
reproduction;  a  substantial  copying  of  the  material 
features  will  be  sufficient."  The  appropriation  of 
a  part  of  a  work  is  no  less  an  infringement  than  the 
appropriation  of  the  whole,  provided  the  alleged 
infringement  contains  any  substantial  repetitions  of 
any  material  parts  which  are  original  and  distinc- 
tive.** An  incomplete  copy  is  an  infringement.** 
It  is  immaterial  whether  or  not  the  copy  is  maiket- 
able,*"  or  that  it  lacks  artistic  excellence.*^  Increas- 
ing or  decreasing  the  size  of  the  copy  is  immaterial 
on  the  question  of  infringement.*'  Slight  or  color- 
able variations  afEord  no  defense.**  The  question 
is  whether  the  main  design  of  the  original  hias  been 

[a]    Bcvmad    copies    tiom    wood 


■Plaintiff  was  the  owner  of 
the  copyright  of  a  drawinir.  the 
principal  features  of  which  defend- 
ant had  copied  on  to  a  wood  block, 
so  that  in  the  reproductions  printed 
therefrom  the  said  features  were 
transposed  and  faced  the  opposite 
direction.  The  block  and  reproduc- 
tions printed  therefrom  were  copies 
or  colorable  imitations  and  infringe- 
n:ents  of  the  copyright.  WTilte- 
head  v.  Wellington,  GS  Sol.  3.   272. 

88.  Fishel  v.  Lueckel.  52  Fed. 
499;  London  Stereoscopic,  etc,  Co_ 
Ltd.  V.  Kelly,  6  T.  L.  R.  169:  Brooks 
V.  Religious  Tract  Soc  45  'Wkly. 
Rep.   47B. 

[a]  Ssntimsat  of  ptetoza.— Where 
a  picture  contains  a  direct  copy  of 
a  substantial  portion  of  a  copy- 
righted work,  that  portion  consti- 
tutes an  infringement  If  It  Is  a.  oovj 
in  the  ordinary  sense,  and  |[>a.rtlcu- 
larly  where  the  sentiment  expressed 
in  the  copyrighted  picture  has  also 
been  emboaled.  Brooks  v.  Religious 
Tract  Soc,  45  Wkly.  Rep.  476. 

89.  Fishel  v.  Lueckel,  63  Fed.   493. 
[a]     Xnls    appUsd. — A    photofrrav- 

ure  company  under  an  agreement 
with  defendants  made  copies  of 
copyrighted  engravings  and  etch- 
ings, omitting  the  tint,  title,  and 
Slate  mark,  shipped  them  to  L.on- 
on,  and  there  caused  the  tint,  title, 
and  plate  mark  to  be  put  on.  and 
delivered  the  finished  pictures  to  de- 
fendants. It  was  held  that,  under 
U.  S.  Rev.  St.  I  4962  the  copjrrifrht 
was  infringed,  whether  the  unfin- 
ished copies  were  marketable  or  not. 
Fishel  V.  Lueckel,  68  Fed.   499. 

80.  Fishel  V.  Lueckel,  63  Fed. 
499. 

91.     Falk    V.    Donaldson,    67     Fed.        I 
82;    Hanfstaengl   v.   Smith.    [190S]    1 
Ch.   619. 

98.  St  17  Geo.  Ill  c  67;  8  Geo.  II 
c  13;  Falk  v.  Howell,  37  Fed.  202; 
Hanfstaengl  Art  Pub.  Co.  v.  Hollo- 
way,  [1893]  2  Q.  B.  1;  Hanfstaengl 
V.  Smith.  119061  1  Ch.  619;  Hanf- 
Btfiengl  V.  Empire  Palace,  [1S94]  8 
Ch.  109,  120:  Bradbury  v.  Hotten. 
L.  R.^8  Exch.  1:  Gambart  v.  Ball. 
14  C.  B.  N.  S.  306,  108  ECL  306.  141 
Reprint    463    (photograph   of  an    en- 

§  raving);  Bolton  v.  Aldln,  65  Zm.  J. 
.  B.  120;  Frost  v.  Olive  Series  Pub. 
o.,  24  T.  L.  R.  649. 
[a]  BiaersaoM  iddeh  rAIats 
msrely  to  slse  asA  matsctal  are  not 
Important.  They,  may  affect  the 
question  of  damages,  but  not  the 
question  of  infringement.  Falk  v. 
Howell,   87  Fed.    202. 

93.  Belfeld  v.  Dodge  Pub.  Co, 
198  Fed.  658  [aff  204  Fed.  264];  "West 
V.  Francis,  6  B.  &  Aid.  787.  7  ECL 
402,  106  Reprint  1361. 

[a]  Bnle  appUML— "A  compari- 
son of  the  illustrations  which  ap- 
pear In  the  two  papers  with  the  pho- 
tographs and  other  copies  of  the 
original  pictures  shews  that  although 
there  are  certain  differences  between 
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copied.**  But  there  can  be  no  infringement  xinless 
there  has  been  a  copying  or  adoption  of  the  material 
or  essential  features  and  substance  of  the  original 
eopjn^hted  trork.**  The  same  general  idea  which 
is  suggested  by  a  copyrighted  work  may  be  ex- 
pressed by  another  painting,  drawing,  or  photograph 
which  is  in  no  sense  a  copy  and  does  not  borrow  its 
design.^  It  is  no  infringement  for  a  later  artist  to 
work  on  the  same  original  material,  although  he 
produces  a  similar  result,  provided  he  does  not  di- 
rectly  or  indirectly  copy  the  original  work,  but 
makes  an  independent  production.*^  A  copyrighted 
reproduction  of  a  picture  or  other  work  of  art  is 
not  infringed  by  a  subsequent  similar,  but  independ- 
ent, reproduction  of  .the  same  original."* 

IdTing  pictures  or  tableanz.    The  representation 
of  copyrighted  pictures  on  the  public  stage  in  the 


form  of  "living  pictures"  does  not  constitute  an 
infringement  under  statutes,  like  those  of  the 
United  States,  giving  protection  only  against  pub- 
lishing, copying,  and  vending.*"  The  infringing 
copy  must  be  something  which  is  itself  in  the  nature 
of  a  picture.^  It  may  be  otherwise  under  the  present 
English  statute  which  gives  also  the  exclusive  right 
to  perform  and  to  dramatize  artistic  works.* 

A  dioramic  copy  and  exhibition  of  a  picture  was 
held  not  an  infringement  under^  an  early  English 
statute.* 

[i  326]  e.  Mode  of  Copying  Xmrnaterial.  Th6 
owner  of  a  copyright  in  a  painting,  print,  engrav- 
ing, etc.,  is  protected  against  any  reproduction, 
without  regard  to  the  mode  in  which  the  reproduc- 
tion is  effected.*  Thus  a  painting,  engraving,  etc., 
is  infringed  by  a  lithographic,*  or  photographic,* 


them,  the  former  so  closely  resemble 
the  latter  as  to  he  In  my  Judirnient 
'copies,'  'reproductions,'  or  colorable 
Imitations'  of  the  latter."  Hanf- 
staengrl  y.  Empire  .Palace,  [18941  8 
Ch.    109,   IIB    (per  SUrllng,   J.). 

[b]  Wliara  tlia  variMlona  ar* 
more  tluui  ooloraU*  and  suRlclent  to 
make  the  copyrishted  work  and  that 
alleged  to  Infringe  it  very  different, 
there  Is  no  piracy.  Munro  v.  Smith, 
42  Fed.  268  (the  pictures  of  a  char- 
acter called  "Old  Sleuth"). 

94.     Belfeld  v.  Dodge  Pub.  Co..  198 


staengl  v.  Balnea.  [1895]  A.  C.  20 
fdlsm  app  [1894]  2  Ch.  11;  Weet  v. 
Francis,  6  B.  &  Aid.  737,  '7  BCL.  402, 
106  Reprint  1361;  Roworth  v.  Wilkes, 
1  Campb.  94;  Moore  v.  Clarke,  9  M. 
&  W.   692.    162   Reprint   293. 

[a]  Wlier*  tli*  mala  dealn  la 
oosunoa  aad  famHlar,  variation  in 
details  rebuts  infringement.  Hanf- 
staengl  v.  Balnes,  [1896]  A.  C.  20. 

[b]  "Xli*  Oexiuaa  law  of  copy- 
right is  shewn  by  the  evidence  be- 
fore us  to  be  less  extensive  than 
the  English,  for  by  German  law 
copyright  in  a  painting  does  not  ex- 
tend to  reproauctions  in  literary 
irorks,  provided  such  reproductions 
are  explanatory  only  of  some  text. 
It  cannot  be  said  as  a  matter  of  law 
that  English  copyright  does  not  ex- 
tend to  such  a  reproduction,  al- 
though whether  any  particular  illus- 
tration of  a  text  would  amount  to 
(>n  Infringement  of  copyright  in  a 
particular  painting  would  depend 
upon  circumstances,  as  will  appear 
presently.  Again,  there  is  evidence 
to  shew  that  the  Clerman  law  confers 
no  copyright  in  the  design  of  a  pic- 
ture, as  distinguished  from  the  pic- 
ture; but,  on  the  other  hand,  there 
is  evidence  to  shew  that,  even  by 
German  law,  copyright  in  a  picture 
extends  to  the  idea  conveyed  by  it, 
I  confess  that  I  do  not  feel  suffl- 
clently  sure  of  the  German  law  on 
this  subject  to  be  a]t>le  to  base  my 
decision  upon  it;  nor  is  it  necessary 
for  me  to  do  so,  as  will  appear  pres- 
ently." Hanfstaengl  v.  Empire  Pal- 
ace, 118941  3  Ch.  109,  126  (per  Lind- 
ley,   L  J.). 

96.  Palk  V.  City  Item  Printing 
Co.,  79  Fed.  321:  Hanfstaengl  v.  Em- 
pire Palace,  [1894]  3  Ch.  109  [app 
dism  [1895]  A.  C.  20];  Lucas  v. 
Cooke,  IS  Ch.  D.  872;  Moore  v. 
Clarke,  9  M.  &  W.  (92,  162  Reprint 
293;  Brooks  v.  Religious  Tract  Soc., 
45   Wkly.  Rep.  476. 

XnOireot  oopylnf  see  infra  (  327. 
9&     Hanfstaengl  v.  Balnes,   (189E] 
A.  C.  20. 

97.  Stecher  Llth.  Co.  v.  Dunston 
Lith.  C^.,  233  Fed.  601;  National 
Cloak,  etc.,  Co.  v.  Standard  Mall  Or- 
der Co.,  19J  Fed.  628;  National  Cloak, 
etc.,  Co.  v.  Kaufman,  189  Fed.  216; 
Falk  V.  Brett  L,ith.  Co.,  48  Fed.  678; 
Johnson  v.  Donaldson.  3  Fed.  22.  18 
Blatchf.  287;  Collender  v.  Griffith,  8 
F.  Cas.  No.  8,000.  11  Blatchf.  212. 
See  also  supra  }  278. 

[al  Bnl*  sppliad  to  plotw«a  of 
T*c«ta1flM< — "The       defendant.        of 


course,  had  an  equal  right  with  com- 
plainant to  make  chromes  or  litho- 
graphs depicting  vegetables,  the 
Identical  vegetables  with  which  we 
are  herein  concerned,  and  to  use  them 
for  advertising  purposes;  but  It  had 
no  right  to  adopt  complainant's 
copyrighted  portrayals  of  such  sub- 
jects, or  to  transpoBe  or  reverse  the 
same,  even  though  they  were  pro- 
duced without  posing.  To  avoid  in- 
fringement the  defendant  must  form 
Its  own  conception  of  the  appearance 
and  coloring  of  the  vegetable,  and 
not  copy  complainant's  conception." 
Stecher  Llth.  Co.  v.  Dunston  Lith. 
Co.,  233  Fed.  601.  604. 

[b]  PhotoffrapUagr  the  ■wna 
Model  who  posed  for  a  prior  picture 
may  be  a  means  of  copying  it,  and 
therefore  an  infringement.  See  In- 
fra I  328  text  and  note.  See  also 
Infra  I   327  text  and  note. 

98.  Johnson  v.  Donaldson,  3  Fed. 
22,  18  Blatchf.  287;  Hanfstaengl  v. 
Balnes,  [1896]  A.  C.  20;  Kenridc  v. 
Lawrence,  25  Q.  B.  D.  99:  Hanf- 
staengl V.  Empire  Palace.  [1894]  t 
Ch.  109;  Dicks  v.  Brooks,  15  Ch.  D.  22; 
Lucas  v.  Cooke,  13  Ch.  D.  872;  New- 
ton V.  Cowe,  4  Blng.  234,  13  EC^L  482, 
ISO  Reprint  759;  De  Berenger  v. 
Wheble,  2  Stark.  648.  3  ECL  525. 

"Others  are  free  to  copy  the  orig- 
inal. They  are  not  free  to  copy  the 
copy."  Per  Holmes,  J.,  In  Bleistein 
v.  Donaldson  Llth.  Co.,  188  U.  8.  239, 
249,  23  set  298.  47  L.  ed.  460. 

[a]  BiifXBVlnfSv— (1)  The  copy- 
right of  an  engraving  made  from  an- 
other's picture  is  Infringed  only 
where  the  art  and  skill  of  the  en- 
graver is  appropriated.  Dicks  v. 
Brooks,  16  Ch.  D.  22.  (2)  "An  en- 
graver is  always  a  copyist,  and  if 
engravings  from  drawings  were  not 
to  be  deemed  within  the  intention 
of  the  legislature,  these  acts  would 
afford  no  protection  to  that  most  use- 
ful body  of  men,  the  engravers.  The 
engraver,  although  a  copyist,  pro- 
duces the  resemblance  by  means  very 
different  from  those  employed  by  the 
painter  or  draftsman  from  whom  he 
copies; — means  which  require  great 
labor  and  talent.  The  engraver  pro- 
duces his  effects  by  the  management 
of  light  and  shade,  or,  as  the  term  of 
his  art  expresses  it,  the  chlaro  os- 
curo.  The  due  degrees  of  light  and 
shade  are  produced  by  different  lines 
and  dots;  he  who  is  the  engraver 
must  decide  on  the  choice  of  the  dif- 
ferent lines  or  dots  for  himself,  and 
on  his  choice  depends  the  success  of 
his  print.  If  he  copies  from  another 
engraving,  he  may  see  how  the  per- 
son who  engraved  that,  has  produced 
the  desired  effect,  and  so  without 
skill  or  attention  becomes  a  success- 
ful rival.  The  first  engraver  does  not 
claim  the  monopoly  of  the  use  of  the 
picture  from  which  the  engraving  Is 
made;  he  says,  take  the  trouble  of 
going  to  the  picture  yourself,  but  do 
not  avail  yourself  of  my  labor,  who 
have  been  to  the  picture,  and  have 
executed  the  engraving."  Newton  v. 
Cowe,  4   Blng.  2S4,  246,   13  ECL  4St, 


ISO  Reprint  769  (per  Best,  C.  J.). 

[b]  Obxomoa, — The  publication  and 
sale  of  chromes  designed  from  a  pic- 
ture found  in  a  foreign  publication 
do  not  constitute  a  breach  o^  copy- 
right of  similar  chromes,  where  such 
copyright  was  obtained  after  the  cir- 
culation of  such  foreign  pnbllcation, 
and  where  the  defendant  did  not 
avail  himself  either  directly  or  indi- 
rectly of  plaintifTs  production.  John- 
son v.  Donaldson,  8  Fed.  22,  18 
Blatchf.  287. 

99.  Hanfstaengl  v.  Empire  Palace. 
[18941  8  Ch:  109:  Hanfstaengl  v.  Em- 
pire Palace,  [1894]  2  Ch.  1. 

1.  Hanfstaengl  v.  Empire  Palace, 
[1894]  2  Ch.  1  (where  it  was  held 
that  a  tableau  vlvant  after  a  paint- 
ing, so  far  as  It  consists  of  a  merely 
temporary  arrangement  of  living  fig- 
ures, is  not  a  reproduction  of  the 
painting  or  the  design  thereof  within 
the  prohibition  of  the  statute). 

8.  St.  1  &  2  Geo.  V  c  46  ii  1  (1) 
(2),  35  (1);  Robertson  Copyright  p 
129  (where  the  affirmative  view  is 
expressed);  Coplnger  Copyright  (6th 
ed)  pv  185,  186  (where  the  negative 
view  is  taken). 

8.  Martin  v.  Wright,  •  Sim.  297.  « 
EngCh  297,  68  Reprint  COS  (under 
the  engraving  copyright  act,  the  dio- 
ramic copy  of  course  did  not  repro- 
duce the  peculiar  merit  of  the  en- 
graving, but  apparently  the  decision 
was  rested  on  less  satisfactory 
grounds.  This  case  is  of  doubtful 
authority  and  is  based  on  the  un- 
sound early  view  that  additional  la- 
bor authorises  use  [see  supra  |  888], 
and  that  It  was  not  intended  for  sale. 
It  is  criticized  In  MacGllUvray  Copy- 
right p  168). 

[a]  The  ■athi'Mtloa  of  Biioh  »  woik 
without  the  consent  of  the  proprietor 
of  the  copyright  in  the  painting  or 
drawing  would  be  an  offense  under 
the  Fine  Arts  Copyright  Act  of  1862 
(25  &  26  Vict,  c  6 8  I  6).  8  Halsbury 
L.  Eng,  p  203. 

4,  Bracken  v.  Rosenthal,  151  Fed. 
136;  Werckmeister  v.  Pierce,  etc., 
Mfg.  Co.,  63  Fed.  446  [rev  on  other 
grounds  72  Fed.  54,  18  CCA  481]; 
Palk  V.  Howell,  37  Fed.  202;  Rossiter 
V.  Hall.  20  F.  Cas.  No.  12,082,  6 
Blatchf.  362;  Hanfstaengl  v.  Smith, 
[19051  1  Ch.  519;  Hanfstaengl  v.  Em- 
pire Palace,  [1894]  3  Ch.  109;  Graves 
V.  Ashford.  L.  R.  2  C.  P.  410;  Oam- 
bart  V.  Ball.  14  C.  B.  N.  8.  306,  108 
ECL  306,  143  Reprint  463. 

5.  Schumacher  v.  Schwencke,  30 
Fed.  690. 

e.  Werckmeister  v.  Pierce,  etc, 
Mfg.  Co.,  68  Fed.  445  [rev  on  other 
grounds  72  Fed.  54,  18  CCA  481]; 
Rossiter  v.  Hall,  20  F.  Cas.  No. 
12,082,  6  Blatchf.  362;  Oertel  v.  Wood, 
40  HowPr  (N.  Y.)  10;  Ex  p.  Beal,  L. 
R.  3  Q.  B.  387;  Graves  v.  Ashford,  L. 
R.  2  C.  P.  410  (the  photograph  of  an 


engraving);    Oambart   v.    Ball,    lit  C. 
B.    N.    S.    806,    108   ECL   306,    143  Ttej  r> 
print  468   (the  photograph  of  an  en-lV^ 


graving). 

[a]     Vhotograpih   of   •ngravinr   or 
pciair— "The  question   is,   whether  a 
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or  other  mode  or  form  of  reproduction  of  it.'  Copy- 
right on  a  piece  of  sculpture  or  etatuary  is  in- 
fringed by  a  photograph  of  it.*  But  a  woolwork 
pattern  cannot  be  regarded  as  an  infringing  copy  of 
an  engraving  or  painting  which  is  a  reproduction 
of  another  work  of  art."  A  copy  through  a  different 
medium  ia  an  infringement.^" 

[i  327]  d.  Ind&ect  Copying.  When  a  copy- 
righted work  of  this  description  is  copied,  it  is  of 
no  consequence  that  the  reproduction  was  not 
effected  by  tiie  direct  copying  of  the  work  itself; 
a  copy  of  a  eopy  may  be  an  infringement  of  the 


photot^apher  who  has  taken  a  photo- 
graph of  an  engraving  or  print  has 
In  any  manner  copied  that  engraving 
or  print.  The  very  statement  of  the 
proposition  suggests  the  answer.  The 
object  of  the  statute,  to  my  mind, 
was,  not  merely  to  prevent  the  repu- 
tation of  the  artist  from  being  les- 
sened In  the  eyes  of  the  world,  but  to 
secure  to  him  the  commercial  value 
of  his  property, — to  encourage  the 
arts,  by  securing  to  the  artist  a 
monopoly  In  the  sale  of  an  object  of 
attraction.  If  that  be  the  object  of 
the  statute.  It  Is  plain  that  a  photo- 
graphic copy  may  excite  In  the  mind 
of  the  beholder  tne  same  pleasurable 
emotions  as  would  be  communicated 
by  a  copy  of  any  other  description; 
and  I  see  no  reason  why  these  very 
wide  and  general  words  should  not  be 
construed  according  to  their  plain 
and  ordinary  meaning,  and  be  held 
to  apply  to  any  mode  of  copying 
known  at  that  time  and  to  such  other 
modes  of  multiplying  copies  aa  the 
ingenuity  of  man  may  from  time  to 
time  discover.  Is  a  reproduction  of 
the  print  by  photography  a  manner 
of  copying?  To  that  I  answer  in  the 
aillrmative:  and,  whether  the  photo- 
graphic copy  is  of  the  same  size  as 
the  original,  or  is  enlarged  or  very 
much  diminished,  the  statute  has  in 
terms  provided  for  that."  Gambart 
v.  Ball,  14  C.  B.  N.  S.  308,  317,  lOg 
ECL  306,  143  Reprint  4$3  (per  Brie, 
C.  J.). 

7.  HanfsUengl  v.  Smith.  [1905]  1 
Ch.  619  (oil  painting  Infringed  by 
crude  photographic  reproduction  in 
advertising  section  of  magazine); 
Dicks  V.  Broolcs,  16  Ch.  D.  22:  Qraves 
v.  Ashford,  L.  R.  2  C.  P.  410;  Gam- 
bart V.  Ball,  14  C.  B.  N.  S.  306,  108 
ECL  306,  143  Reprint  463;  Marshall 
V.  Bull.  86  L.  T.  Rep.  N.  S.  77,  81. 

[a]  Tlie  word,  "aopjr"  in  the  stat- 
utes applies  to  a  copying  by  any 
process  by  which  copies  may  be  In- 
definitely multiplied.  Gambart  v. 
Ball,  14  C.  B.  N.  S.  306,  108  BCL  306, 
143  Reprint  463. 

[b]  Fan  or  pencil  skatob. — A  doubt 
was  expressed  whether  an  engraving 
could  be  infringed  by  a  pen  or  pencil 
sketch  of  it  under  former  English 
statute.  Gambao-t  v.  Ball,  14  C  B. 
N.  S.  806,  108  ECL  806,  143  Reprint 
463. 

8.  Bracken  v.  Rosenthal,  161  Fed. 
136,  137. 

"The  word  'copying'  is  defined  in 
Murray's  New  English  Dictionary  as 
follows:  'To  make  a  copy  of  [a  pic- 
ture or  other  work  of  art]'  also  to 
reproduce  or  represent  [an  object]  in 
a  picture  or  other  work  of  art.'  This 
definition  is  fully  sustained  by  th^ 
authorities  quoted  by  the  author,  so 
that  it  seems  clear  that  the  word 
'copy'  may  be  used  to  designate  a 
picture  of  a  piece  of  statuary,  with- 
out in  any  way  straining  the  well- 
established  use  of  the  word.  It  was 
held  in  the  case  of  Falk  v.  Howell,  37 
Fed.  202,  that  a  copyrighted  photo- 
graph was  infringed  by  a  reproduc- 
tion of  a  material  part  of  it  in  relief 
on  leather  to  be  used  as  chair  backs. 
If  this  is  good  law  it  should  work 
botft  ways,  and  it  would  follow  that 
a  copyrighted  chair  back  in  relief 
would  be  infringed  by  a  photograph 


of  the  chair  back,  and  if  a  chair  back 
in  relief  is  Infringed  by  a  photo- 
graph, there  seems  to  be  no  reason 
for  not  holding  that  a  relief  tablet 
or  figure  in  bas-relief,  is  Infringed 
by  a  photograph  or  other  picture." 
Bracken  v.  Rosenthal,  supra. 

[a]  Ooatearr  vlaw<^"To  make  a 
photograph  or  drawing  from  the 
work,  although  in  a  sense  it  Is  copy- 
ing or  reproducing,  would  not.  it  is 
suDmlttea,  amount  to  an  infringe- 
ment of  the  copyright."  8  Halsbury 
Ik  EJng. _p  208  note  (f). 

[b]  TIM  prsaant  SnfUali  ■totnta 
provides:  '"The  making  or  publishing 
of  paintings,  drawings,  engravings, 
or  photographs  of  a  work  of  sculp- 
ture or  artistic  craftsmanship,  if  per- 
manently situate  In  a  public  place  or 
building,  or  the  making  or  publish- 
ing of  paintings,  drawings,  engrav- 
ings, or  photographs  (which  are  not 
in  the  nature  of  architectural  draw- 
ings or  plana)  of  any  architectural 
work  of  art."  Copyright  Act,  1911 
(1  &  2  Geo.  V  c  46  I  2  (1)   (ill)). 

9.  Dicks  v.  Brooks,  16  Ch.  D.  22 
[expl  Hanfstaengl  v.  Empire  Palace, 
[1894]   3  Ch.  109T. 

[a]  Baaaoa  for  mls<— (1)  The 
picture  Itself  not  being  original  with 
the  engraver  of  the  print  is  not  cov- 
ered by  the  engraver's  copyright 
which  extends  only  to  the  results 
of  his  own  art  and  skill  in  making 
a  copy  by  engraving,  and  this  of 
course  is  not  availea  of  in  a  wool- 
work reproduction.  Dicks  v.  Brooks, 
16  Ch.  D.  22.  (2)  "It  may  be  that  the 
Court  would  have  also  held  that  the 
woolwork  pattern  was  not  a  copy  of 
the  original  picture  from  which  the 
engraving  was  made;  but  the  sub- 
stance or  the  decision  was  that  no- 
body would  ever  take  it  to  be  the 
print,  and  that  It  was  not  calculated 
to  Injure  the  print  or  the  reputation 
of  the  owner  or  the  commercial  value 
of  the  engraving  in  the  hands  of  the 
proprietor.  This  last  consideration 
has  certainly  played  a  large  part  in 
many  decisions,  and  without  quoting 
the  language  used  respecting  it  we 
may,  I  think,  safely  conclude  that 
no  alleged  copy  whether  of  a  picture 
or  of  an  engraving  can  properly  be 
held  to  be  a  copy  within  tlie  meaning 
of  the  statute  and  prohibited  there- 
by unless  commercial  Injury  can  be 
proved  or  reasonably  presumed." 
Hanfstaengl  v.  Smith,  [1906]  1  Ch. 
619,  624. 

10.  HanfsUengl  v.  Smith,  [1906] 
1  Ch.  619;  Hanfstaengl  v.  Empire 
Palace,  [1894]  3  Ch.  109,  120,  134. 

"But  it  is  said  that  the  Act  pro- 
tects not  only  the  picture,  but  the 
design.  These  words  are  probably 
inserted  in  order  to  bring  within  the 
protection  of  the  Act  a  copy  through 
a  different  medium,  for  Instance,  a 
black  and  white  copy  of  a  picture 
made  by  the  engraver,  the  photog- 
rapher, or  the  draftsman;  but  it  must 
still  be  the  design  of  the  picture,  and 
not  a  mere  outline  or  descriptive 
sketch  of  it."  Hanfstaengl  v.  Em- 
pire   Palace,    supra    (per    Davey,    L. 

■  11.  Belfeld  V.  Dodge  Pub.  Co.,  198 
Fed.  658  [aff  204  Fed.  264];  Springer 
Lith.  Co.  V.  Falk,  69  Fed.  707,  8  CCA 
224  [app  dism  17  SCt  998  mem,  41  L. 


copyright  in  the  original."  Thus  the  copyright  of 
a  picture  is  infringed  by  copying  an  engraving^'  or 
lithograph,"  or  a  preliminary  sketch  or  study/*  of 
such  picture,  and  it  is  immaterial  whether  sneh  en- 
graving or  lithograph  so  copied  was  itself  copy- 
righted or  not,''  although  it  has  been  held  that,  if 
the  photograph  of  a  painting  is  itself  copyrighted, 
copying  such  photograph  infringes  only  the  photog- 
rapher's copyright  and  not  that  covering  the 
original  painting.'"  This  decision  seems  dearly  un- 
sound. There  is  no  l^al  or  logical  difficulty  in 
holding  that  both  copyrights  were  infringed,  one  by 

ed.  1179  mem];  Schumacher  v. 
Schwencke,  SO  Fed.  690;  Hanfstaengl 
V.  Balnes,  [18961  A.  C.  20;  Toole  v. 
Young,  L.  R.  9  Q.  B.  523.  9  ERC  E71; 
Ex  p.  Real,  L.  R.  8  Q.  B.  887;  Hanf- 
staengl V.  Eimpire  Palace.  [1894]  3 
Ch.  109  [app  dism  64  L..  J.  Ch.  811; 
Gambart  v.  Ball,  14  C.  B.  N.  S.  IOC. 
108  ECLi  306,  143  Reprint  4SI;  Tur- 
ner V.  Robinson,  10  Ir.  C3i.  610  [aff 
10  Ir.  Ch.  121]. 

"There  must  be  no  such  reproduc- 
tion either  mediately  or  immediate- 
ly." Hanfstaengl  v.  Ehnplre  Palace, 
h894]  8  Ch.  109.  181   (per  Ijopes.  L. 

ifl.     Ex  p.  Real.  li.  R.  3  Q.  B.   387. 

[a] .  Vtunognmiiag  aaczavtac'  of 
plotara. — Thus  it  has  been  held  that, 
where  an  engraving  of  a  oopyrl^hted 
picture  is  photographed,  the  photo- 
graph is  an  Infringement  of  the  copy- 
right in  the  picture.  ESz  p.  Beat.  L. 
R.  8  Q.  B.  887. 

15.  Schumacher  v.  Schwenclce.  80 
Fed.   690. 

[a]  Oonrlfht  of  palattav  vrotaets 
Utlu^rzapnlo  ooplasm— Although  the 
law  recognises  a  distinction  between 
a  painting  and  a  print,  a  copyright 
for  the  former  will  protect  its  owner 
in  the  sale  of  copies  thereof,  even 
though  they  may  appropriately  be 
called  "prints,"  and  a  party  who 
copies  such  copies  will  be  eullty 
of  infringement.  Schumacher  v. 
Schwencke,   80  Fed.  690. 

14,  Beifeld  v.  Dodge  Pub.  Co..  198 
Fed.  668   [aff  204  FeC  2(4]. 

[a]  niBatmttom^-Where  an  artist 
painted  a  picture  for  complainant 
and  copyrighted  it  in  complainant's 
name,  defendant's  publication  of 
pictures  from  a  sketch  of  the  same 
picture  made  by  the  artist  before 
making  the  painting  is  an  Infringe- 
ment of  the  copyright  of  the  paint- 
ing. Beifeld  v.  Dodge  Pub.  Co.,  198 
Fed.  658,  669  [aff  204  Fed.  264] 
(where  the  court  said:  "The  defend- 
ant Is  publishing  a  sketch  or  studv 
of  the  painting  which  it  purchased 
March  11,  1911,  of  one  Purves,  to 
whom  the  artist  h&d  given  It  after 
copyright  of  the  painting.  It  la  con- 
tended that  the  sketch  and  the  paint- 
ing are  different  and  Independent 
productions,  but  I  do  not  think  so. 
The  subject  is  the  same,  the  number, 
position,  and  sex  of  the  figures  are 
the  same,  and  the  differences  are  only 
as  to  the  treatment  of  certain  minor 
details.     Ordinary    inspection    would 

give  the  distinct  Impression  that 
oth  pictures  are  the  same.  Assum- 
ing, as  the  defendant  contends,  that 
the  sketch  was  made  before  the 
painting,  still  it  is  In  my  opinion 
covered  by  the  copyright  of  the 
painting.  It  will  hardly  be  pretended 
that  any  one  by  making  slight  altera- 
tions in  the  copyrighted  painting 
could  get  another  copyright  or  pub- 
lish It  free  of  the  original  copyright. 
Neither  could  the  artist  copyright  or 
publish  the  sketch  free  of  uie  copy- 
right of  the  painting  for  the  same 
reason,  namely,  that  both  pictures 
are  the  same"). 

16.  Schumacher  v.  Schwencke.  30 
Fed.  690  (copying  from  uncopyright- 
ed  lithograph). 

15,  Champney  v.  Haas,  121  Fed. 
944. 


For  later  oaaas,  davalopmanta  and  aluuis<aa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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direct  and  the  other  by  indireet  copying.  The 
artistic  contributions  o^  both  painter  and  photog- 
rapher secured  to  each  by  his  respective  copyright 
were  taken.  '  Why  cannot  each  complain  of  the 
taking  of  his  own  property?     A   copy  made  by 

17.  Hanfstaengl  v.  Empire  Palace, 
[18»4]  3  Ch.  109  [app  dism  C4  L.  J. 
Ch.  81]. 

18.  Gross  V.  Sellgman,  212  Fed. 
9S0.  $81.  129  CCA  460. 

"If  the  copjrrlKhted  picture  were 
produced  with  ooTora  on  canva,B,  and 
were  then  copyriKhted  and  sold  by 
the  artist,  he  would  Infringe  the  pur- 
chasev's  rights  if  thereafter  the  same 
•rttst,  using  the  same  model,  re- 
painted the  same  picture  with  only 
trivial  variations  of  detail  and  oi- 
fered  it  for  sale."  Orosa  v.  Sellgman, 
■upra. 

19.  Oroaa  v.  Sellgman,  212  Fed. 
980.  189  CCA  450;  Turner  v.  Robin- 
son, 10  Ir.  Ch.  121  [aff  10  It.  Ch. 
510i. 


sketching,"  painting,^*  or  photographing^*  a,  "living 
picture,"  posed  to  represent  a  copyrighted  pictfare, 
is  an  infrmging  coi^>"'  provided  it  is  in  substance 
and  in  fact  a  o<^y." 


(al  Bnl*  apiplMU— Defendant  was 
chacked  with  piracy  in  having  copied 
a  panting  representing  the  death  of 
Chatterton.  He  denied  direct  copy- 
ing, but  admitted  having '  seen  the 
original  while  on  exhibition,  and 
claimed  that  he  had  made  his  photo- 
graphs from  an  arrangement  of  fig- 
ures, objects,  and  scenery,  which  he 
had  prepared  in  his  own  gallery.  The 
court  said:  "The  stereoscopic  slides 
are  not  photographs  taken  directly 
from  the  picture.  In  the  ordinary 
mode  of  copying;  but  they  are 
photographic  pictures  of  a  model  it- 
self copied  from,  and  accurately  Imi- 
tating, in  its  design  and  outline,  the 
petitioner's  painting.  It  is  through 
this  medium  that  the  photograph  has 
been  made  a  perfect  representation 
of  the  painting.  Thus  the  object  con- 
trived and  achieved,  and  the  conse- 
Quent  Injury,  are  the  very  same  as  if 
the  copy  had.  in  breach  of  confidence* 
been  made  on  the  view,  and  by  the 
eye;  and  no  court  of  Justice  can  ad- 
mit that  an  act  Illegal  in  itself  can 
be  Justified  by  a  novel  or  circuitous 
mode  of  effecting  It.  If  it  is  illegal, 
so  must  the  contrivance  be  by  means 
of  which  it  was  effected."  Turner  v. 
Robinson,  10  Ir.  Ch.  121  [aft  10  Ir. 
Ch.  510,  and  foil  Oross  v.  Sellgman, 
212  Fed.  930,  129  CCA  460]. 

aOb  See  infra  {  828  (where  the 
same  rule  was  applied  to  photo- 
graphs). 

ai.  Hanfsuengi  v.  Balnea.  [1896] 
A.  C.  20  [app  dism  [18941  2  Cti.  1]; 
-Hanfstaengl  v.  Newnes,  [1894]  8  Ch. 
109. 

"I  am  far  from  saying  that  what 
is  called  a  Living  Picture  might  not 
be  so  arranged  to  represent  an  exist- 
ing painting  that  a  photograph  or 
drawing  of  the  Living  Picture  would 
be  a  copy  uf  the  design  of  that  paint- 
ing. All  I  say  is  that  this  must  de- 
pend upon  the  character  of  the  pic- 
ture, and  what  is  Justly  to  be  re- 
garded as  its  design."  Hanfstaengl 
V.  •Baines.  [1886]  A.  C.  20,  24  [app 
dism  [1894]  2  Ch,  1]  (per  Lord 
Herschell,  L.  C). 

[a]  The  UaOlaff  oaM«— Plaintiff 
was  the  owner  of  the  copyright  in 
certain  pictures.  These  pictures  had 
been  represented  on  the  stage  of  an 
Xhiglish  theater  in  the  form  of  tab- 
leaux vivants,  but  such  representa- 
tions had  been  held  not  to  be  in- 
fringements of  plaintiff's  copyright. 
Defendants  who  were  th^  proprietors 
of  an  Illustrated  newspaper  published 
in  their  paper  sketches  of  the  tab- 
leaux vivants,  with  explanatory  let- 
terpress. It  was  held  (reversing 
Stirling,  J.)  that  the  sketches  were 
not  copies  or  reproductions  of  plain- 
tiff's picture  within  the  meaning  of 
the  Fine  Arts  Copyright  Act,  1862, 
and  that  plaintiff  was  not  entitled 
to  an  injunction.  Hanfstaengl  v.  Em- 
pire Palace.  [1894]  3  Ch.  109,  116, 
125,  127.  129,  131  [foil  Dicks  v. 
Brooks,  15  Ch.  D.  221.  In  the  course 
of  the  elaborate  opinions  delivered 
by  the  several  Judges.   It  was  vari- 


ously said:  "The  meaning  of  this 
Act  has  been  considered  by  the  Court 
of  Queen's  Bench  In  Kx  Parte  Beal, 
Law  Rep.  3  Q.  B.  387,  394,  a  case 
relating  to  a  summary  proceeding  for 
the  recovery  of  penalties  under  the 
Act.  The  general  principle  Is  thus 
stated  by  Lord  Blackburn  (then  Mr. 
Justice  Blackburn): — 'When  the  sub- 
ject of  a  picture  is  copied,  It  is  of 
no  conseouence  whether  that  is  done 
directly  from  the  picture  Itself  or 
through  Intervening  copies;  If  in  the 
result  that  which  is  copied  be  an 
imitation  of  the  picture,  then  It  Is 
Immaterial  whether  that  be  arrived 
at  directly  or  by  intermediate  steps.' 
Does  it  make  any  difference  that  one 
of  these  intermediate  steps  is  one 
which  does  not  fall  within  the  exclu- 
sive right  conferred  by  the  Le.els- 
lature  on  the  owner  of  tne  copyright? 
In  answering  this  Question,  assist- 
ance may  be  derived  from  consider- 
ing the  case  of  literary  copyright. 
Suppose  that  at  a  public  meeting 
some  portion  of  a  copyright  work 
was  recited  or  read  from  an  author- 
ized copy  of  the  book;  that  would  be 
no  infringement  of  the  rights  of  the 
owner  of  the  copyright.  If  a  jour- 
nalist happened  to  be  present,  could 
he  take  down  In  shorthand  what  was 
said,  and  publish  verbatim  in  his 
newspaper  a  substantial  portion  of 
the  copyright  work?  I  apprehend  not. 
I  speak  of  a  substantial  portion,  be- 
cause that  is  an  element  in  dealing 
with  questions  of  literary  copyright. 
It  is  possible,  for  example,  that  In 
giving  an  account  ,of  the  meeting, 
the  reporter  might  Introduce  a  few 
lines  of  the  work.  So.  In  the  present 
case;  if  the  artist  employed  by  the 
newspaper  had  seen  fit  to  m^e  a 
sketch  of  the  theatre  as  a  whole,  at 
the  moment  when  one  of  these  living 
pictures  was  being  represented,  it 
may  be  that  the  Court  would  not  In- 
terief-e,  even  although  the  sketch  in- 
cluded as  part  of  it  a  delineation  of 
the  tableau.  That,  however,  is  not 
the  state  of  the  facts  with  which  I 
have  to  deal;  in  both  these  cases  the 
Illustrations  represent  the  pictures 
only;  in  both  papers  they  are  de- 
scribed at  the  foot  or  the  head  as 
'Living  Pictures  at  the  Empire  The- 
atre.' .  .  .  Under  these  circum- 
stances I  think  that  the  illustrations 
In  question  must  be  treated  as  copies 
of  the  Plaintiff's  pictures,  and  that 
they  arc  not  representations  of 
scenes  or  objects  within  the  meaning 
of  Sect.  2  of  the  Act  26  &  26  Vict.  c. 
68.  [per  Stirling,  J.,  at  pp  116  117]. 
...  On  the  appeal  it  was  said:  In 
order  to  determine  this  question,  it  is 
necessary  to  show  exactly  what  they 
have  done.  They  (and  by  'they'  I  in- 
clude their  artist )_  have  not  seen  or 
copied  the  Plaintiff's  pictures,  or  any 
painting,  engraving,  drawing,  or  pho- 
tograph of  them.  What  the  Defend- 
ants nave  done  is  this.  They  have 
sent  two  persons  to  the  Empire  The- 
atre to  describe  and  sketch  what  was 
being  represented  there.  What  was 
seen  there  was  an  arrangement  of 
living  persona  so  dressed  and  placed 
as  to  represent  what  was  represented 
in  the  Plaintiff's  pictures.  The  idea 
of  the  representation  at  the  Bmnlre 
Theatre  was,  no  doubt,  suggested  by 
and  taken  from  the  Plaintiff's  pic- 
tures, and  the  representation  was 
made  as  exact  as  could  be  with  such 
materials  as  were  procurable.  But 
the  representations  at  the  Empire 
Theatre  were  not  infringements  of 
the  Plaintiff's  copyright  in  bis  paint- 
ings. This  has  been  already  decided. 
The  sketches  published  in  the  Dally 
Graphic  are  rough  sketches  of  those 
representations;  out  the  sketches  are 
so  rough  and  incomplete  that  they 
do  not  represent  any  of  the  artistic 


merits  of  the  Plaintiff's  pictures. 
Th«  Sketches  merely  convey  a  rough 
idea  of  the  subjects  of  the  pictures, 
and  of  the  grouping  of  their  malp 
features.  To  this  extent,  but  not  fur- 
ther or  otherwise.  It  Is  possiWe  to 
regard  the  sketches  as  copies  of  th9 
Plaintiff's  pictures,  or  as  reproduc- 
tions of  the  designs  thereof.  8u<^ 
being  the  facts,  the  question  arisen 
whether  the  publication  of  th0 
sketches  thus  made  is  an  infringe- 
ment of  the  Plaintiff's  copyright. 
The  learned  Judge  has  held  it  to  bo 
so;  but  I  am  unable  to  agree  with 
him.  ...  Although,  therefore,  tbesa 
sketches  are  made  from  somethlnc 
In  which  there  is  no  copyright,  aiia 
although  they  represent  sometluns 
which  is  not  itself  an  infringement 
of  the  Plaintiff's  copyright,  yet  I  »m 
not  prepared  to  say,  as  a  matter  ot 
law,  that  these  sketches  might  not 
infringe  the  Plaintiff's  rlghtsi...  ,  . 
or  of  the  designs  thereof.  To  hol4 
otherwise  would  be  to  open  the  door 
to  indirect  piracies,  which  I  a*a  not 
at  all  disposed  to  do.  A  copy:  of  a 
foreign  copy  of  an  English  painting 
would  not,  I  apprehend,  be  prot^tei 
by  sect.  2  (see  Murray  v.  Bogue,  1 
Drew.  863,  61  Reprint  487),  and  the 
judgment  of  Lord  Blackburn  in  Bz 
p.  Beal,  L.  R.  8  Q.  B.  887  shews  that 
if  a  painting  is  in  fact  reproduced 
it  is  Immaterial  what  the  iatemwU- 
ate  steps  may  be  by  which  the  repro- 
duction Is  arrived  at.  Again,  the  ease 
of  Turner  v.  Robinson.  10  Ir.  (%.'  181. 
where  the  painting  of  the  death  -  of 
(Thatterton  was  pirated  by  copying 
an  arrangement  made  up  from  tha 
picture,  shews  what  Injustice  might 
be  done  If  it  were  to  be  held  that 
sect.  2  protected  the  Defendants,  if 
they  could  otherwise  be  held  tc  have 
infringed  the  PlalntiflTs  righta  ' .-.  . 
I  ask  myseU  whether  these  sketohe;» 
are  such  copies  of  the  Plaintiff's. pio- 
tures,  or  such  reproductions  of  tba 
designs  thereof,  as  are  struck  at  br 
the  statute  which  confers  copyright 
In  such  pictures.  My  answer  to  th^i 
question  is.  No.  The  sketches  are  not 
intended  to  be,  and  are  not  in  fact, 
copies  of  the  pictures  at  all.  neither 
are  they  intended  to  be,  nor  are  they 
in  fact,  reproductions  of  the  designs 
of  the  pictures.  They  do  not  repre* 
sent  any  ot  the  beauties  oC.the  pic- 
tures. They  are  rough  sketches,  made 
for  a  very  different  purpose  and  an- 
swering a  very  different  purpose,  that 
purpose  being,  not  to  give  an  Idea  of 
the  Plaintltrs  pictures,  but  to  give  a 
rough  idea  of  what  is  to  be  seen  at 
the  Empire  Theatre.  In  giving  that 
Idea  it  Is  true  tliat  they  also  give  a 
very  rough  idea  ot  the  subject  reprer 
sented  in  the  Plaintiff's  pictures.  It 
Is  also  true  that  in  West  v.  Francla 
6  &  &  Aid.  737,  7  ECL  402,  106  Re- 
print 1361,  Mr.  Justice  Bayley  sajd: 
'A  copy  is  that  which  comes  So  near 
to  the  original  as  to  give  to  every 
person  seeing  it  the  idea  created  by 
the  original.*^  But  in  applying  thiii 
to  any  particular  case  the  degree  ot 
resemblance  is  all  important,  and  the 
possibility  of  injury  to  the  Pli^lntlfl 
must  be  regarded,  as  was  pointed  out 
in  Dicks  V.  Brooks,  16  Ch.  D.  22.  It 
Is  only  by  a  great  stretch  ot  lan- 
guage and  by  the  exercise  of  much 
Imagination  that  these  sketches  ,caQ 
be  regarded  as  copies  of  the  Plain- 
tiff's pictures  or  the  designs  thereof. 
The  case  is  very  unlike  Qambart  v. 
Ball,  14  C.  B.  N.  S.  306.  108  ECL  SOS 
143  Reprint  463,  where  engravings 
were  copied  by  photography.  .  I  can- 
not bring  myself  to  say  that  the 
sketches  complained  of  are,  in  any 
fair  sense  of  the  words,  copies  of  the 
Plaintiff's  pictures  or  reproductions 
of  the  designs  thereof  within  :  the 
meaning  of   the   statute   to  which   I 
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[f  328J  7.  Photocraphi.  Copyrighted  photo- 
graphs may  be  infringed  only  by  multiplying  or 
vending  eopies,  for  that  is  the  extent  of  the  right 
eonferred.  Aa  in  all  other  cases,  there  mast  be 
some  oop3ring  to  constitute  infringement,"  but  an 
enot  or  facsimile  copy  is  not  essential,  and  slight 
or  colorable  variations  are  immateriaL"  It  is  suffl- 
eient  to  constitute  an  infriiigement  if  the  main 
design  and  general  characteristics  of  the  original 
are  copied.  The  imitation  must  be  of  a  sub- 
stantial part,  must  have  essence,  and  be  so  far 
perfected   as  to  establish  identity.**     Mere  simi- 

lut«e  referred.  [Per  tilndley,  L.  J.  l 
at  pi>  126,  127.  12*1.  ...  It  has 
been  held  that  the  Iivine  representa-  - 
(ions  of  the  PlalntlfTs  pfctares  at  the 
Binplre  Theatre  are  not  infrinse- 
ments.  That  the  drawlnss  In  quee- 
Mon  are  not  taken  dlrectnr  from  the 
PlalntHTs  pictures,  but  from  llvlngr 
repreaentationa  of  them,  Is  Immate- 
rial provided  they  are  copies  of  the 
Plaintiff's  pictures  within  the  mean- 
ing of  the  statute.  Nor  is  It  neces- 
mury  that  there  should  be  knowledge 
on.  the  part  of  those  charged  with 
infringement  that  they  were  copying 
tke  PiaintiirB  pictures.  In  this  case 
admittedly  they  knew  they  were 
copying  tne  pictures  of  some  artist. 
But  are  they  copies  within  the  mean- 
ing of  the  Act  of  Parliament?  Are 
they  piratical  imitations  of  the 
PlalntlS'a  pictures — Imitations  of 
anything  which  was  the  artist's 
Inerltorious  work?  They  may  cor- 
t«ctly  be  described  as  rough,  rude 
drawings,  devoid  of  any  artistic 
merit,  there  is  no  attempt  to  repro- 
dnoe  th«  merits  of  the  originals — no 
Attempt  at  tkrt,  much  less  fine  art; 
that  which  is  attractive  in  the  orig- 
bialB  is  absent,  and  they  appear  to 
fna  to  have  little  more  claim  to  be 
regarded  as  copies  of  the  originals 
than  the  Berlin  woolwork  pattern 
bad  to  be  regarded  as  a  copy  of  Mil- 
iais*  picture — The  Huguenots — which 
was  considered  in  Dicks  v.  Brooks, 
It  Ch.  D.  22,  35.  In  that  case.  Lord 
Justice  James  said:  'Nobody  would 
•ver  take  it  to,  be  the  print,  nolrady 
would  ever  buy  it  instead  of  the 
print  ...  It  is  a  work  of  a  dif- 
ferent class,  Intended  for  a  different 
purpose,  and,  in  my  opinion,  no  more 
eaJculated  to  injure  the  print  qua 
print,  or  the  reputation  of  the  en- 

Saver,  or  the  commercial  value  of 
e  engraving  in  the  hands  of  the 
proprietor,  than  if  the  same  group 
-Vere  reproduced  for  the  same  en- 
paving  by  waxwork  at  Madame 
Tttssaud's,  or  in  a  plaster-of-Parls 
oast,  or  In  a  painting  on  porcelain. 
•.  .  .  Whether  dealing  with  it  as  a 
matter  of  law,  or  deaUng  with  it,  as 
ire  must  do,  as  a  matter  of  fact,  I  am 
satisfied  that  the  appellant's  pattern 
Is  not  a  copy  or  piracy  of  any  part  of 
that  ^hlch  constituted  the  real  merit 
and  labour  of  the  engraver  of  the 
defendant's  print.'  Substituting  the 
*ord  plotdre  for  print  and  drawings 
(or  pattern,  every  word  of  this  Judg- 
ment appears  to  me  applicable  to  the 
present  case.  No  doubt  there  la  a 
resemblance  between  the  drawings 
and  the  PlalntlfTs  picture,  but  not 
that  kind  of  resemblance  struck  at 
fiy  the  statute."  [Per  tiopes,  L.  J., 
pp  131,  132.] 

S2.  Act  March  4,  1909  (3S  U.  S. 
et  at  L.  1075  c  320  S  1). 

B3.  American  Mutoscope.  etc,  Co. 
T.  Bdtson  Mfg.  Co.,  137  Fed.  262;  Falk 
X.   City   Item   Printing   Co.,   79    Fed. 

■  (a]  nuMafsmeat  of  copyrlglitaa 
thotograplia  of  a  stage  dancer  can- 
not be  sustained  merely  on  exhibits 
ont  from  a  dally  paper  showing  a 
crude  illustration  or  woodcut  of  cer- 
tain poses  which  the  dancer  assumes, 
fmt  which  do  not  appear  to  be  copies 
df,  or  have  any  connection  with,  the 
petitioner's    photographs.       Falk  *v. 


larity  not  due  to  copying  is  not  an  infringe- 
ment." A  i^iotograph  of  a^person  or  object  is  not 
infringed  by  a  second  i>hotograph  of  the  same 
person  or  object,^  provided  the  second  photo- 
graph is  independently  produced."  It  is  an  infringe- 
ment to  copy  an  artistic  photograph  made  from  a 
model  by  posing  the  same  model  in  the  same  man- 
ner and  rephotographing  her.*"  Indirect  oopying  is 
an  infringement.  The  mode  of  copying  is  imma- 
terial.*' A  photograph  may  be  infringed  by  an- 
other photo^aph,**  or  by  a-  lithograph,^  photo- 
gravure,"  woodcut,**  pencil  sketch,*'   or   stamped 


City  Item  Printing  Co.,  79  Fed.  121. 

a*.  Gross  v.  Sellgman.  212  Fed. 
930.  129  CCA  460. 

as.  Springer  Llth.  Co.  v.  Falk.  69 
Fed.  707,  8  CCA  224  [app  dism  17  SCt 
998  mem,  41  L.  ed.  1179  mem]. 

[a]  Xnstmotlons  to  Jwt«— Plain- 
tlif  claimed  jthat  his  copyright  in  a 
photograph  had  t>een  infringed  by  de- 
fendant's publication  of  a  litho- 
graphic reproduction.  The  court  be- 
low Instructed  the  Jury  as  follows: 
"Did  the  lithographs  contain  the 
main  design,  the  substantial  ideas, 
the  distinctive  characteristics  df  the 
original  photograph,  only  so  far 
varied  as  to  intend  to  evade  the  law 
without  actual  evasion?  ...  If 
defendants  have  reproduced,  in  sub- 
stance and  effect,  the  general  char- 
acteristics of  the  original,  though 
some  minor  particulars  are  inten- 
tionally avoided,  then  there  Is  an  in- 
fringement." Springer  Llth.  Co.  v. 
Falk,  69  Fed.  707,  712,  8  CCA  224 
[app  dism  17  SCt  998  mem,  41  L.  ed. 
1179  mem]. 

a&  Morrison  v.  Pettibone,  87  Fed. 
330. 

[a]  OopylBf  oaly  the  head  sad 
■liomdeni  of  a  photograph  in  crayon, 
annexing  such  copy  to  a  different 
l>ody,  and  then  rephotographing  the 
whole  Is  an  infringement.  London 
Stereoscopic,  etc.,  COm  Ltd.  v.  Kelly, 
6  T.  L,  R.  169. 

il7.  Gross  V.  Sellgman,  212  Fed. 
980.  129  CCA  460;  American  Muto- 
scope, etc.,  Co.  V.  BdlBon  Mfg.  Co., 
137  Fed.  262:  Falk  v.  aty  Item 
Printing  Co.,  79  Fed.  821.  See  also 
supra  {  278. 

88.  Gross  v.  Sellgman,  212  Fed. 
930,  129  CCA  460;  American  Muto- 
scope, etc.,  Co.  V.  Eidison  Mfg.  Co., 
137  Fed.  262;  Graves'  Case,  !<.  R.  4 
Q.  B.  716. 

99.  Pagano  v.  Chas.  Beseler  Co., 
234  Fed.  963:  Gross  v.  Sellgman,  212 
Fed.  930,  129  CCA  460.  See  also  su- 
pra I  278. 

[a]  tHfltimate  us*  of  same  model. 
—''Of  course  when  the  first  picture 
has  l>een  produced  and  copyrighted 
every  other  artist  Is  entirely  free  to 
form  his  own  conception  of  the  Grace 
of  Toutli,  or  anything  else,  and  to 
avail  of  the  same  young  woman's 
services  in  making  it  permanent, 
whether  he  works  with  pigments  or 
a  camera.  If,  by  chance,  the  pose, 
background,  light,  and  shade,  etc., 
of  this  new  picture  were  strikingly 
similar,  and  if,  by  reason  of  the  cir- 
cumstance that  the  same  young 
woman  was  the  prominent  feature  in 
both  compositions,  it  might  be  very 
difBcult  to  distinguish  the  new  pict- 
ure from  the  old  one,  the  new  would 
still  not  be  an  infringement  of  the 
old  I>ecau8e  It  is  in  no  true  sense  a 
copy  of  the  old.  This  Is  a  risk  which 
the  original  artist  takes  when  he 
merely  produces  a  likeness  of  an  ex- 
isting face  and  figure,  instead  of  sup- 
plementing its  features  by  the  exer- 
cise of  his  own  imagination."  Gross 
V.  Sellgman,  212  Fed.  930,  981,  129 
CCA  4B0. 

[b]  Vhe  aams  prlaoiplo  is  involved 
in  the  case  of  compilations.  See  su- 
pra ii  307-311. 

30.  Gross  V.  Sellgman.  212  Fed. 
930,  129  CCA  450. 


[a]  bfUaglac  nss  of  L 
—An  artist  posed  a  model  in  the 
nude,  and  therefrom  produced  a  pho- 
tograph wlUch  he  named  the  "Grace 
of  Touth."  Having  copyrighted  the 
same,  he  sold  all  his  artist's  rights 
to  complainant,  and  two  years  later 
placed  the  same  model  in  the  identi- 
cal pose,  with  the  single  exception 
that  in  the  second  photograph  the 
model  wore  a  smile  and  hela  a  cherry 
stem  between  her  teeth,  and  was 
called  "Cherry  Ripe."  while  in  the 
original  she  was  posed  with  her  face 
In  repose,  the  backgrounds  were  not 
identical,  and  there  were  some  slight 
changes  in  the  contours  of  her  figure. 
but  otherwise  the  photographs  were 
the  same.  The  second  could  not  be 
regarded  as  an  independent  concep- 
tion, but  constituted  an  infringe- 
ment. Gross  V.  Sellgman,  212  Fed. 
930,  931,  129  CCA  460  (where  the 
court  said:  "It  seems  to  us,  hoivever. 
that  we  have  no  such  new  photo- 
graph of  the  same  model.  The  Iden- 
tity of  the  artist  and  the  many  close 
identities  of  pose,  light,  and  shade. 
etc.,  indicate  very  strongly  tlia.t  the 
first  picture  was  used  to  produce  the 
second.  Whether  the  model  In  the 
second  case  was  posed,  and  light  and 
shade,  etc.,  arranged  with  a  copy  of 
the  first  photograph  physically  pres- 
ent before  the  artist's  eyee.  or 
whether  hi^  mental  reproduction  of 
the  exact  combination  he  had  already 
once  efrected  was  so  clear  and  wivld 
that  he  did  not  need  the  physical  re- 
production of  it,  seems  to  us  imma- 
terial. The  one  thing,  via.,  the  exer- 
cise of  artistic  talent,  which  made 
the  first  photographic  picture  a  sub- 
ject of  copyright,  has  oeen  usod  not 
to  produce  another  picture,  but  to 
duplicate   the  original"). 

81.     See  supra  I|  286,  327. 

38.    See  supra  |  826. 

83.  Gross  v.  Sellgman,  212  Ped. 
930,   129  CCA  460. 

[a]  A  maglo  lantern  SUA*  'which 
is  an  exact  reproduction  of  a  photo- 
graph of  a  public  building  and  the 
surrounding  scene  is-  an  Infrinjge- 
ment.  Pagano  v.  Chas.  Beseler  Co.. 
234  Fed.  963. 

34.  Burrow-Giles  Lith.  Co.  ▼. 
Sarony,  111  U.  S.  63,  4  SCt  279.  28 
L.  ed.  349:  Springer  Llth.  Co.  v.  Palk. 
59  Fed.  707,  8  CCA  224  [app  dism  17 
SCt  998  mem,  41  L.  ed.  1179  meAi]: 
Falk  V.  Brett  Llth.  Co.,  48  Fed.  «78 
(lithograph  reversing  picture);  Kalk 
V.  Oast  Llth..  etc.,  Co..  48  Fed.  262 
[air  54  Fed.  890,  4  CCA  8481;  Schrei- 
ber  V.  Thornton,  17  Fed.. 60S  [rev  on 
other  grounds  124  U.  S.  612,  8  SCt 
618,  31  L.  ed.  5771. 

Inetioa 


[a] 


Beproda 

iproductic 


oa 


The  reproduction  of  a  lion  on  an  ad- 
vertisement poster  from  a  photo- 
graph is  a  "copy"  within  the  Copy- 
right Act  of  1862.  Bolton  v.  London 
Exhibitions,  Ltd..  14  T.  L.  R.  550. 

35.  Holies  V.  Outing  Co.,  176  U.  S. 
262,  20  SCt  94.  44  L.  ed.  156. 

36.  Falk  V.  City  Item  Printing  Co.. 
79  Fed.  321  (where,  however,  there 
was  no  infringement  because  no 
copying).  _    _ 

37.  Bolton  V.  Aldin.  65  L.  J.  Q.  B. 
120. 

[a]  Snlargad  diawlag  of  sOksto- 
giapa. — ^The  publication  of  an  en- 
larged drawing  of  a  photograph  eon- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulstlve  Annotntlons.  same  title,  page  and  note  number. 


§§  328-^31] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[13  C.  J.]     1159 


leather."  The  presence  or  abaenoe  of  oompetition 
between  the  original  and  the  copy  is  immaterial  on 
the  question  of  infringement.^"  aa  is  also  the  ques- 
tion of  knowledge  or  intent.  "  Photographs  are  to 
be  classed  as  artistic  works,  and  are  apeoifioally  so 
classed  in  the  English  statute,*^  although  they  are 
separately  classed  in  the  American  statute.**  The 
same  general  rules  govern  the  question  of  infringe- 
ment** 

[$  329]  8.  Motion  Pictures.  Motion  picture 
photoplays  and  motion  pictures  other  than  photo- 
plays are  made  distinct  and  separate  classes  of 
copyrights.**  They  may  be  infringed  like  any  other 
copyright  by  the  multiplication  or  sale  of  copies.** 
But  it  is  not  altogether  clear  whether  or  not  ^hey 
can  be  infring^ed  in  any  other  way.  The  statute 
does  not  -  specifically  confer  an  exclusive  right  to 
perform,  represent,  or  exhibit  them,  these  rights 
being  granted  only  in  the  case  of  dramatic  and 
musical  works.**  Perhaps  a  moving  picture  photo- 
play might  be  deemed  a  drama  or  dramatic  work, 
particularly  as  it  is  sufficiently  a  dramatic  per- 
formance to  infringe  the  dramatic  and  performing 
rights  in  literary  and  dramatic  works.*'  If  so,  the 
public  performance,  representation,  or  exhibition 
of  it  would  be  an  infringement  as  in  the  case  of 
any  other  dramatic  work.*'  But  in  view  of  the 
specific  and  separate  designation  of  moving  picture 
productions  in  the  statute,  and  the  limitations  of 
performing  and  exhibition  rights  to  other  distinct 


and  specific  classes  of  copyrights,  it  is  doubtful 
whether  such  a  construction  is  admissible.**  In  any 
event,  "moving  pictures  other  than  photoplays" 
can  hardly  be  deemed  a  "drama"  or  "dnunatie 
work,"  and  in  them  there  is  accordingly  no  per-, 
forming  or  exhibition  right  to  be  infringed.  Of 
course  .the  exhibition  of  motion  pictures  might  in- 
volve tne  unlawful  production  of  a  film  which  would 
be  an  infringing  copy.  Continued  use  of  a  film 
purchased  from  the  common-law  owner  before  copy- 
right is  not  an  infringement  of  a  copyright  subso- 
quently  obtained  on  the  phot(^lay  represented  by. 
such  film.** 

Under  ths  KngllwTi  statutA  motion  pictures  or 
cinematograph  productions  are  included  in  the  termi 
"dramatvjB  works,"  and  unauthorized  performance 
or  exhibition  of  them  is  an  infringement  of  copy- 
right,^^ as  is  also  a  mere  announcement  by  posters 
and  handbills  of  an  unauthorized  performanc*.** 

U  330}  9.  Labels  and  Prints.  Where  a  label  or 
print  has  been  copyrighted  for  use  in  connection 
with  manufactured  articles,  by  registration  in  ths 
patent  office,  an  unauthorized  use  of  it,  even  by  ono 
who  deals  in  the  genuine  goods,  is  an  infringement." 

[i  331]  0.  Persons  UaUe**— 1.  In  OeneraL  An; 
person  who  does  an  act  amounting  to  an  infringe- 
ment,** or  who  causes  or  procures  it  to  be  done^*^ 
is  liable  as  an  infringer;  and  where  several  act  to^ 
gether  in  committing  the  infringement,  they  ate 
jointly  and  severally  liable,*^  as  in  the  case  of  any 


atltutes  an  Infringement  of  the jpho- 
tograph.  Bolton  v.  Aldln,  66  H  J. 
Q.  B.  120. 

3&     Falk  V.  Howell.  37  Fed.  202. 

[a]  Bole  applML— A  copyrlcht  of 
a  photograph  artistically  deatgmed  to 
inustrate  a  musical  composition  Is 
Infringed  by  Btampine  an  Imitation 
in  raised  flirure  on  leathern  chair 
l>ottoms  and  backs.  Falk  v.  Howell, 
87  Fed.  202. 

39.  Pag&no  V.  Chas.  Beseler  Co., 
234  Fed.  963.     See  also  supra  {  282. 

40.  Morrison  t.  Pettibone,  87  Fed. 
330.     See  also  supra  i  389. 

41.  St  1  A  2  Geo.  V  c  46  I  35  (1). 
4S.     Act   March   4,    1909    (85   U.    8. 

St.  at  L.  1076  c  320  |  6). 

43.  See  supra  if  324-327. 

44.  Act  Marob  4,  1»0»  <8f  St.  at 
L.  1075  c  320  i  6)  as  amended  by  Act 

-     ■  -■     1912.      - 


See    also    supra 


of    Aus-    24, 
ft  120-122. 

4B.  Act  March  4.  1909  (36  U.  S. 
St.  at  U  1075  c  32()  i  ly.  American 
Mutoscope,  etc.,  Co.  v.  Edison  iitg. 
Co..  137  Fed.  262. 

46.     See    Act    March    4,    1909      (36 
V.  S.  St.  at  U  1076  c  320  I  1). 
See  supra  S|  302,  317. 


47. 

,       . .        . See  also 

Universal'  Film  Mfg.  Co.  v.  Copper- 
man,  218  Fed.  677,  134  CCA  306 
(where  the  exhibition  of  a  photoplay 
was  treated  as  an  infringement,  but 
was  Justified  by  a  license). 

49.  Littleton  v.  Oliver  Ditson  Co., 
62  Fed.  697.  699  [afT  67  Fed.  905] 
(where  under  the  former  statute 
"musical  compositions"  were  distin- 
guished from  "books"  and  "litlM- 
graphs"  In  the  domestic  manufacture 
clause.  Judge  Colt  said:  "The  spe- 
cific designation  of  any  article  in  an 
act  or  series  of  acts  of  congress  re- 
quires that  such  article  be  treated 
by  Itself,  and  excludes  It  from  gen- 
eral terms  contained  In  the  same  act 
or  subsequent  acts.  VVhere 

two  words  of  a  statute  are  coupled 
together,  one  of  which  generlcally  in- 
cludes the  other,  the  more  general 
term  is  used  in  a  meaning  exclusive 
«f     the    specific    one.  The 

reasoning  upon  which  this  rule  of 
specific  designation  is  based  Is  that 
such  designation  is  expressive  of  the 
legislative  intention  to  exclude  the 
article   specifically  named   from    the 

general  term  which  might  otherwise 
iclude  it"). 


BO.  Universal  Film  Mfg.  Co.  v. 
Copperman.  218  Fed.  577,  184  CCA 
806  [aff  212  Fed.  301]. 

[a]  Beaaon  for  nila_"Sale  of 
positive  films  after  copyright  was  as 
consistent  with  its  statutory  owner- 
ship as  was  the  sale  of  films  before 
copyright  with  Its  common-law  own- 
ership. But  neither  it  nor  Its  as- 
signs as  owner  of  the  statutory  copy- 
right In  this  country,  could  repudiate 
the  license  it  had  given  before  copy- 
right to  the  purchaser  of  the  film  in 
England  and  his  asslgna  Therefore 
the  defendants  cannot  be  treated  as 
Infringers."  Universal  Film  Mfg.  Co. 
V.  Copperman,  218  Fed.  577,  680,  184 
CCA  806   taff  212  Fed.  801]. 

61.  Copyright  Act,  1911  (1  &  t 
(}eo.  V  c  46  11  1  (2).  2  (3).  85  (1)). 
Penning  Film  Service,  Ltd.  v.  Wol- 
verhampton, [19141  3  k.  B.  1171. 

as.  Fenntng  Film  Service,  Ltd.  v. 
Wolverhampton,  [1914]  3  K.  B.  1171 
(announcement  by  poster  and  hand- 
bills of  intended  exhibition  of  a 
cinematograph  film,  without  consent 
of  owner  of  copyright  therein,  au- 
thorised a  performance  and  was 
therefore  an  infringement  of  the 
film). 

83.  Golden  Rule  v.  B.  V.  D.  QO., 
242    Fed.    929. 

[a]  Seasoa  for  »|]*.— "The  de- 
fendant argues  that  the  rules  of 
trade-mark,  as  expressed  in  Coca 
Cola  Co.  V.  Bennett,  226  Fed.  429,  are 
applicable,  and  that,  as  it  restricted 
Its  use  of  the  print  to  advertising 
the  goods  manufactured  by  plaintiff, 
the  latter  had  no  cause  for  complaint 
— was  in  fact  benefited,  not  damaged. 
But,  as  abave  indicated,  the  print 
was  registered  in  the  Patent  OfDce 
as  a  copyright,  not  as  a  trade-mark. 
So  far  as  the  pleadings  show,  it  was 
d«8l?ned  for  and  used  In  detached 
advertising.  We  need  not  consider 
what  the  rights  of  the  parties  might 
have  been,  had  the  plaintiff  used  the 
print  as  a  trade-mark  by  attaching 
or  weaving  reproductions  of  It  into 
the  garments  it  manufactured,  put 
upon  the  market,  and  sold.  That  Is 
not  Involved  in  the  case,  and  we  put 
it  aside.  The  plaintiff  had  the  right 
to  advertise  its  goods  in  Its  own  way, 
and  in  the  use  of  its  copyrighted 
print  for  that  purpose  It  had  the  ex- 
clusive  right.     The   defendant    was 


at  liberty  to  advertise  the  underwea* 
It  bought  and  owned  by  other  printa 
and  illustratlona  but  n<)t  to  copy  or 
reproduce  a  copyright  of  the  pialn^ 
tiff."  Golden  Rule  v.  B.  V.  D.  0>., 
242  Fed.  929. 

84.  Samaras  for  tBtitngmmmnt  see 
Infra  i  367  et  seq. 

UaMUtT  for  vKCftttm  see  Intra 
li  363-356. 

XdaUllty  for  poaaltlM  see  infra 
IS  371-378. 

88.  Belford  v.  Sortbiwsr,  144  U.  8. 
488,  12  set  734,  36  L.  ed.  514:  miHc 
V.  Curtis  Pub.  Co.,  98  Fed.  939;  Flshel 
V.  Lueckel,  63  Fed.  499;  Sarony  v. 
Ehrloh,  28  Fed.  79,  23  Blatchf.  566: 
Harper  v.  Shoiipell,  26  Fed.  519,  23 
Blatchf.  481.  28  Fed.  613:  Greene  v. 
Bishop.  10  P.  Cas.  No.  6,768,  1  Clltt. 
186;  Mlllett  v.  Snowden,  16  F.  Caa: 
No.  9.600;  Ex  p.  Beal,  L.  R.  3  Q.  R 
387;  Baschet  v.  London  Illustrated 
Standard  Co.,  [1900]  1  Ch.  73. 

Aots  oonstltatlaf  tafHnfsmeat  see 
supra  iS  263-829. 

86.  Flshel  V.  Lueckel,  63  Fed.  499; 
Daly  V.  Palmer,  6  F.  Cas.  No.  i.SSfS, 
6  Blatchf.  266;  Prowett  v.  Mortimer, 
2  Jur.  N.  S.  414:  DiHy  v.  Dolg,  2  YeK 
Jr.  486,  80  Reprint  788. 

[a]  OaailTig  or  pxoenrlaf  Ibt 
fMb^aoUBW— Defendants  Ordered  a 
poster,  gave  the  lithographer  a  gen- 
eral Idea  of  what  was  wanted,  ana 
told  him  to  do  his  best.  The  lithog- 
rapher Infringed  plaintlS'a  photo- 
graph of  a  Hon.  It  was  held  that  as 
defendants  did  not  authorize  the 
reproduction  of  the  photograph  they 
had  not  "Caused  or  procured"  the  In- 
fringement complained  of.  Bolton  v. 
London  Exhibitions.  Ltd.,  14  T.  L.  R. 
650. 

Ooatrlbntorr  lafrliicinaaiit  see 
infra  9  836. 

87.  Belford  V.  Scrlbner.  144  U.  9. 
488,  12  set  784,  36  U  ed.  614;  Flshel 
V.  Lueckel,  53  Fed.  49S';  Harper  v. 
Shoppell,  28  Fed.  613:  Harper  v. 
Shoppell.  26  Fed.  619,  23. Blatchf.  481. 

.[a]  Vhns,  where  a  person  fur- 
nishes copyrighted,  pictures,  to  a  , 
photogravure  company,  orders  copies 
to  be  made,  and  gives  general  direc- 
tions as  to  how  the  work  shall  be 
done,  he  Is  liable  as  joint  tort-feasor, 
although  the  company  agreed  to  take 
the  risk  of  Infringement.  Flshel  ▼. 
Lueckel,  53  Fed.  499. 
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other  joint  tort-ftesozs.'*  The  agents  of  a  state, 
acting  pursuant  to  a  state  statute,  may  be  sued  for 
infringment.°' 

[(  332]  2.  Piintor,  Pablisher,  and  Seller.  Printer. 
One  who  merely  prints  an  infringing  work  is  an 
infringer  and  liable  as  such,""  because  the  copyright 
gives  its  proprietor  the  exclusive  right  of  printing 
and  reprinting  the  copyrighted  work.*^  It  is  imma- 
terial that  the  printer  acted  innocently  in  the  mat- 
ter." But  a  printer  who  printed  only  the  nonin* 
fringing  parts  of  a  book  is  not  liable.*^ 

The  publisher  of  an  infringing  work  is  liable  for 
the  infringement,**  notwithstanding  the  actual  mak- 
ing or  printing  of  the  copies  is  done  for  him  under 
contract  by  an  independent  contractor;"*  it  is  not 
necessary  that  the  copies  be  made  by  an  agent.**  A 
publisher  is  liable  for  the  acts  of  his  agents  and 
employees  resulting  in  infringement,*'  whatever  in- 
st^ctions  he  may  have  given  them,  and  regardless 
of  whether  Or  not  such  instructions  were  violated,** 
at'  least  to  the  extent  of  being  liable  to  an  injunc- 
tion, accounting,  and  damages.**  A  principal  may 
not  be  sabjected  to  penalties  and  forfeitures,  de- 
signed in  part  as'  punishment  for  an  offense,  by  an 
unauthorized  act  of  his  agent.^ 

M.    S«*  seneraUy   Torts    [38   Cyc 

B*.'  HoweU  T.  Miller.  >1  Fed.  1Z». 
as  CCA  407. 

ao.  Belford  v.  ScrlbneK  144  U.  S. 
488,  12  set  734,  S6  L.  ed.  514;.8aronT 
V.  Bhrlch,  28  Fed.  79,  23  Blatchf. 
St6  (where  a  former  Judgment 
against  a  lithograph  company  which 
had  printed  the  piratical  prints  for 
defendants  who  had  published  and 
circulated  them  was  held  to  consti- 
tute a  bar  to  further  recovery) ;  Bas- 
chet  V.  Liondon  lUustrated  Standard 
Co.,    [19001    1   Ch.    73. 

[a]  Bvla  0pU*dv— "It  Is  con- 
tended that  while  the  defendants 
Donohue  and  Henneberry  might  have 
tteen  called  upon  to  account  for  the 
profits  realised  by  them  from  manu- 
facturing, or  printing  and  binding 
the  books  complained  of,  no  proof  of 
aiich  profits  was  offered,  ana,  there- 
fore, .  no  decree  for  the  payment  of 
any  profits  could  lawfully  be  entered 
against  them:  The  decree  sets  forth 
that    11092    is    the    amount    of    the 


The  vendor  of  an  infringing  work  is  an  infringer 
and  liable  as  such,"  because  he  has  violated  the 
exclusive  right  to  sell  given  by  the  copyright," 
which  in  this  respect  is  similar  to  the  exclusive 
right  to  sell  given  by  a  patent.'*  Absence  of  any 
intention  to  violate  the  copyright  or  of  knowledge 
of  infringement  is  immaterial.''^  The  owner  of  the 
copyright  is  not  bound  to  seek  redress  against  the 
author  or  publisher,  but  may  proceed  against  the 
seller  alone.''^ 

[(  333]  3.  Dramatic  and  Musical  Peifonajmeea. 
Any  person  who  represents  or  performs,  or  causes 
to  be  represented  or  performed,  any  dramatic  or 
musical  composition  in  which  there  is  a  subsisting 
copyright,  without  the  consent  of  the  proprietor,  is 
liable  for  the  infringement,'*  because  he  has  vio- 
lated the  exclusive  right  of  the  proprietor  to  drama- 
tize and  perform  such  works."  In  order  to  hold  a 
person  liable  for  causing  or  permitting''*  a  dramatic 
or  musical  composition  to  be  represented  or  per- 
formed, he  must  be  shown  either  to  have  actually 
taken  part  as  an  actor  or  performer,"  or  to  have 
had  some  initiative  in,  or  control  over,  the  perform- 
ance.**    A  mere  agent  who  causes  an  infringing 


profits  shown  by  the  proof  to  have 
been  made  by  the  defendants  from 
the  defendant's  infringement.  To 
this  view  It  is  replied  by  the  plain- 
tiff that,  as  the  defendants  Donohue 
and  Henneberry  printed  the  books 
■by  contract  with  the  corporation  de- 
fendant, and  as,  under  the  copyright 
law.  Rev.  Stat,  i  48<4,  both  the 
printer  and  the  publisher  are  equally 
liable  to  the  owner  of  the  copyright 
for  an  infringement,  and  as  It  is  to 
be  Inferred  that  Donohue  and  Henne- 
berry made  a  profit  from  printing 
the  piratical  books,  they  were,  there- 
fere,  sharers  In  the  profits  realised 
from  the  sale  of  the  books,  and 
were  participes  crlmlnls  with  the  de- 
fendant corporation  In  the  infringe- 
ment; that  the  two  sets  of  defend- 
ants together  printed  and  published 
the  books,  and  were  tiractlcally 
partners  in  doing  It,  the  corporation 
doing  one  part  and  the  other  de- 
fendants the  other  part  of  the  print- 
ing and  publishing;  and  that  all  the 
parties  concerned  ought  to  be  held 
to  an  account  to  the  owner  of  the 
copyright  in  respect  to  the  profits 
denred  from  the  printing,  publish- 
ing and  selling,  without  all  of  which 
combined  there  could  have  been  no 
infringement.  We  think  these  views 
are  sound."  Belford  v.  Scrlbner,  144 
V.  S.  488,  507.  12  SCt  734,  36  t..  ed. 
614. 

.  SL    See  supra  I  264. 
flS.     Baschet  v.  London  Illustrated 
SUndard   Co.,   [1900]   1   Ch.   73.     See 
also   supra  i    2^9. 


63.  Kelly's  Directories,  Ltd.  v. 
Gavin,  [1902}  1  Ch.  681  [dism  app 
[1901]    1    Ch.    374]. 

[a]  Xmptlat  not  conoliislTe<— The 
mere  fact  that  an  infringing  book 
bears  the  imprint  of  a  particular 
printer  does  not  make  him  liable  for 
the  infringement  If  he  did  not  in 
fact  print  the  book,  although  he  may 
have  printed  parts  of  the  book  con- 
taining no  Infringing  matter.  Kelly 
V.  Gavin,  jri902J  1  Ch.  631  [app  dlsm 
[1901]   1  Ch.   374]. 

64.  Baschet  v.  London  Illustrated 
Standard  Co.,  [1900]  1  Ch.  78.  See 
also  supra   i    264. 

6B.  Flshel  v.  Lueckel,  S3  Fed.  499; 
BEmchet  V.  London  Illustrated  Stand- 
ard Co.,    [1900]    1   Ch.    73. 

06.  Fishel  y.  Lueckel,  63  Fed. 
499. 

67.  Trow  Directory,  etc.,  Co.  v. 
Boyd,    97    Fed.    586. 

68.  Trow  Directory,  etc,  Co.  v. 
Boyd,   97  Fed.   686. 

69.  Taylor  v.  oilman,  24  Fed.  632, 
23  Blatchf.   325. 

TOi  McDonald  v.  Hearst,  96  Fed. 
666. 

Uabints'  for  praiOties  aad  forfeit- 
ores  see  infra  II  867-373. 

71.  Greene  v.  Bishop,  10  F.  Cas. 
No.    6,763,    1   Cliff.    186. 

72.  See  supra   {{    264.   290. 

73.  See  Patents  [30  Cyo  972]. 

74.  West  V.  Francis,  6  B.  &  Aid. 
787,  7  ECL  402,  106  Reprint  1361; 
Gambert  v.  Sumner,  5  H.  jb  N.  6,  8, 
167  Reprint  1078  (where  Bramwell, 
B.,  said:  "The  8  Geo.  2,  c.  13,  made 
it  necessary  to  prove  knowledge  in 
proceedings  against  a  person  for  sel- 
ling a  pirated  engraving  or  print. 
The  17  Geo.  3,  c.  67,  which  was 
4>assed  to  amend  the  former  Act, 
omits  the  word  "knowingly,'  and  en- 
ables the  person  having  a  copyright 
in  a  print  or  engraving  to  maintain 
an  action  against  persons  found  sell- 
ing pirated  copies  of  it '  without 
proof  of  guilty  knowledge.  This  Act 
referring  to  the  former  statute  and 
confirming  it,  the  argument  is 
stronger  than  If,  in  the  preceding 
statute  the  legislature  had  been 
silent  on  the  subject").  See  also 
supra   (    289. 

75.  Greene  v.  Bishop,  10  F.  Cas. 
No.   6,763,   1  Cliff.  186. 

76.  Daly  v.  Palmer,  6  F.  Cas.  No. 
3,552,  6  Blatchf.  266  (contributory 
infringement) ;  Kamo  v.  Pathe 
Freres,  Ltd.,  100  L.  T.  Rep.  N.  S.  260. 

[a]  Oaaea  iwaar  fonMs  BagUsh 
■tatatea,^— See  Lyon  v.  Knowles,  3  B. 
&  S.  566.  113  ECL  566,  122  Reprint 
209  [aff  6  B.  &  S.   761,   117  ECL  761, 


122  Reprint  1010]:  Russell  v.  Brlant 
8  C.  B.  886,  66  ECL  886,  187  Re- 
print 737;  Marsh  v.  Conquest.  17  C. 
B.  N.  S.  418,  112  ECL  418,  144  Re- 
print 169;  Parsons  v.  Chapman.  6  C 
&  P.  33.  24  ECL  489:  Russell  v. 
Smith.  12  Q.  B.  217,  64  ECL  217.  116 
Reprint  849;  French  v.  Day,  9  T.  L. 
R.  648:  Monaghan  v.  Taylor,  2  T. 
L.   R,   685. 

77.  See  supra  ii  302,  314— S18. 
321. 

OoBtxllnrtory  lafriBMnunt  by 
of  ptagr  or  aovlnf  uotnre  fl&a 
Infraf  335. 

78.  [a]  Xbs  word  "penalt^lac,* 
as  used  in  5  &  6  Vict,  c  45  t  20.  if 
It  has  any  meaning  at  all,  can  only 
be  explanatory  of  the  words  "cause 
to  be  represented,"  as  used  in  3  ft 
4  Wm.  rv  c  15.  The  later  statute 
does  not  purport  to  extend  the 
nature  of  the  'performing  right 
MacOinivray  Copyright   p   139. 

79.  Kamo  v.  Pathe  Frftres;  Z.td., 
100  L.  T.  N.  S.  260;  Duck  v.  Mayen, 
8    T.    L.    R.    839. 

[a]  \  AU  «lM  actors  who  take  part  In 
an  unlawful  performance  are  within 
the  section  as  "representing,"  and 
are  liable  to  penalties.  Ducic  v. 
Mayen,  8  T.  L.  R  389  [app  dlsm 
[1892]    2  Q.   B.   611]. 

80.  Lyon  v.  Knowles,  3  B.  &  8. 
656,  113  ECL  656,  122  Reprint  2tS 
[aff  6  B.  &  S.  761,  117  ECL  761.  122 
Reprint  1010]  (proprietor  of  theater 
having  no  control  over  employees  of 
lessee  not  liable);  Russell  t.  Briant, 
8  C.  B.  836,  65  ECL  836.  137  Re- 
print 737;   Marsh  v.  Conquest,   17   C. 

B.  N.  S.  418,  112  ECL  418,  144  Re- 
print 169  (proprietor  having  control 
over  theater  and  lessee's  employees 
held  liable) :   Parsons  v.  Chapman.   I 

C.  &  P.  33.  24  ECL  439  (acting  man- 
ager held  liable);  Karno  v.  Pathe 
FrSres,  Ltd.,  100  L.  T.  Rep.  N.  8. 
260;  French  v.  Day,  9  T.  L.  R.  648: 
Cole  V.  Gear,  4  T.  L.  R  246;  Roberts 
V.  Blgnell,  8  T.  th  R.  662;  MonaKfaan 
V.  Taylor,  2  T.  L.  R.  686  (proprietor 
of  music  hall  held  liable  for  song 
sung  by  employee  to  whom  was  left 
choice  of  songs). 

"No  one  can  be  considered  as  an 
offender  against  the  provislona  of 
.  .  [the  act]  so  as  to  subject 
himself  to  an  action  of  this  nature^ 
unless,  by  himself,  or  his  agent,  he 
actually  takes  part  in  a  representa- 
tion which  is  a  violation  of  copy- 
right" Per  Wilde,  C.  J..  In  Roaaall 
V.  Brtant.  8  C  B.  886,  84<.  CS  BCL. 
886,  187  Reprint  787  (quot  Kamo  ▼. 
Pathe  Freres,  100  L.  T.  Rep.  N.  S. 
260,    263]. 


For  later  4 


a,  tevslopnunts  and  ohaagvs  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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representation  or  performance  may  be  held  liable." 
By  express  provision  of  the  English  statute  one  who 
for  his  private  profit  permits  a  theater  or  place  of 
entertainment  to  be  used  for  public  performance 
of  a  copyrighted  work  is  liable  for  the  infringing 
performance,  unless  he  was  not  aware,  and  had  no 
reasonable  ground  for  suspecting,  that  the  perform- 
ance would  be  an  infnngetnent  of  copyright.** 
Under  this  statute  it  seems  that  the  burden  of  proof 
to  bring  defendant  within  the  exception  to  liability 
is  on  defendabit.^ 

[%  334]  4.  Ooiporate  Officsra.  The  ofBeers  of  a 
corporation  are  not  liable  merely  by  reason  of  their 
official  position  for  an  infringement  of  copyright 
committed  by  the  corporation,  but  they  are  liable 
for  an  infringement  in  which  they  personally  have 
participated,^  in  accordance  with  the  general  rule 
governing  the  liability  of  corporate  officers  for  torts 
of  the  corporation.** 

[$  335]  5]tfontribatory  Infringemant."    One  who 


induces  another  to  violate  the  conditions  on  which 
his  license  to  sell  depends  may  be  liable  as  a  con- 
tributory infringer.™  One  who  sells  or  furnishes  to 
another  a  plate,  intending  or  expecting  such  other 
to  use  it  in  the  production  of  the  infringing  copies, 
is  liable  as  a  contributory  infringer.^  But  it  is 
otherwise  where  the  plate  is  capable  of  an  innocent 
or  noninfringing  use,  and  it  was  sold  or  furnished 
without  any  intent  or  knowledge  that  it  was  to  be 
put  to  an  unlawful  use."**  The  sale  of  an  infringing 
play  to  another,  with  a  view  to  its  public  repre- 
sentation, makes  the  seller  a  participant  in  causing 
the  play  to  be  publicly  represented,  and  liable  there- 
for as  an  infringer."  The  vendor  of  moving  picture 
films  is  liable  as  a  contributory  infringer  of  the 
dramatic  or  performing  rights  in  a  work  whose  in- 
cidents are  thus  reproduced,  although  taking  no 
part  in  the  exhibition  of  the  pictures."^  It  was 
otherwise  under  the  former  English  statutes. "° 


XL    BEMEDIES  AND  PSOOEDUEE  FOB  INFBINai:MEirr»* 


[(  336]  A.  Ennmeration  of  Bemedies — 1.  United 
States  Statntea.  In  the  United  States,  under  the 
present  law,  the  remedies  available  in  cases  of  in- 


fringment  are:  An  injunction  restraining  such  in- 
fringement;*' the  recovery  of  such  damages  as  the 
copyright  proprietor  has  suffered  due   to  the  -iur 


[a1  Oa*  who  nureljr  l*ta  a  room 
to  tn*  offamdar  1b  not  liable,  even 
though  he  aupplies  the  benches  and 
lights,  or  sella  a  ticket  of  admission, 
himself  deriving  'ho  other  profit  than 
that  arising  from  the  letting  of  the 
room.  Russell  v.  Briant,  8  C.  B. 
836,    65    BCL    836.    137    Beprlnt    737. 

[D]  Kattlac  tliMrt*r<— A  proprietor 
of  a  theater  let  it  for  one  night  for 
the  benefit  of  one  of  his  performers 
who  was  to  pay  him  £30  for  the  use 
of  it  for  that  night,  together  with 
the  services  of  the  corps  dramatique, 
band,  lights,  and  accessories.  The 
performer  who  so  had  the  use  of  the 
theater  represented  therein  a  dra- 
matic piece,  the  sole  right  of  repre- 
senting which  had  been  assigned  to 
plaintiff.  It  was  held  that  the  pro- 
prietor of  the  theater  caused  the 
piece  to  be  represented,  and  conse- 
quently was  guilty  of  an  infringe- 
ment of  plaintifTs  right,  and  liable 
to  the  penalty  imposed  by  3  &  4 
Wm.  IV  c  IB  i  2.  Marsh  v.  Con- 
quest, 17  C.  B.  N.  S.  418,  112  BCL 
418,   144   Repi;}nt  169. 

81.  Parsons  v.  Chapman,  6  C.  & 
P.  33,  24  ECL.  439.  But  see  French 
v.  Day,  9  T.  L.  R.  648  (where  the 
manager  of  a  theater,  having  no 
control  over  the  selection  of  works 
for  performance,  or  over  the  per- 
formers, but  who  merely  carried  out 
his  employer's  orders,  was  held  not 
liable.  Kennedy,  J.,  said:  "The 
•whole  thing  was  carried  on  by  .  .  . 
[the  proprietor]  who  merely  used 
.  .  .  [the  manager]  as  his  mouth- 
piece. I  think  1  ought  not  to  hold 
that  a  person  in  .  .  .  [his]  posi- 
tion 'represented'  or  'caused  to  be 
represented'  the  piece"). 

83.  Copyright  Act,  1911  (1  &  2 
Geo.  V  c  46  5  Z  (8)  ):  Sarpy  v. 
Holland,  [1908]  2  Ch.  1^8,  1  BRC 
769. 

83.  Robertson  Copyright  p  126 
note  (g). 

[a]  VBder  til*  formaz  OvjfrxUflA 
(Knsioal  Oomposltlona)  Aot  of  1888, 
the  proprietor  of  the  theater  \>t  place 
of  amusement  was  not  liable  unless 
he  caused  or  permitted  a  perform- 
ance, knowing  It  to  be  unauthorized 
(51  &  52  Vict,  c  17  I  3),  which  thus 

g laced  the  burden  of  proving  guilty 
nowledge  on  plaintiff.  In  this  re- 
spect the  liability  for  permitting  or 
causing  a  musical  composition  to  be 
performed  differed  from  the  case  of 
dramatic  works.  MacGllllvray  Copy- 
right pp  142,  144. 

84.  Stuart  v.    Smith,    68  Fed.   189. 
sa.    See  Mergenthaler  Linotype  Co. 

V.  Ridder.  66  Fed.  868  (a  patent  case 
where   the  authorities  are   collected 


and  reviewed).  See  also  Patents  [30 
Cyc  1002];  Trade-Marks,  Trade- 
Names,  and'  Unfair  Competition  [38 
Cyc  891]  (where  the  same  rule  is 
applied). 

88.     See  Corporations  [10  Cyc  980]. 

87.  Oontrlbntoiy  Infzinreineat  la 
ptttent  oaMs  see  Patents  [80  Cyc 
989]. 

In  trade-mark  oases  see  Trade- 
MarkB,  Trade-Names,  and  Unfair 
Competition   [38   Cyc  756]. 

88.  Scribner  v.  Straus,  210  U.  S. 
862,  28  set  736,  62  L.  ed.  1094  faff 
147  Fed.  28.  78  CCA  122  (aff  189  Fed. 
193)]  (where,  however,  the  facts  were 
found  in  favor  of  defendant). 

[a]  Ooatribntory  InfMaf  emeat  aot 
sbowiL — (1)  Where  there  was  no  proof 
of  any  reservation  of  right  in  a  copy- 
right of  certain  copyrighted  publica- 
tions by  their  owner,  or  of  an  agree- 
ment by  dealers  from  whom  defend- 
ant purchased  to  abide  by  the  rules 
adopted  by  an  association  of  such 
publishers  to  maintain  prices,  or  of 
any  wrongful  attempt  on  defendant's 
part  to  induce  its  vendors  to  break 
any  contract  with  such  publishers, 
defendant's  sale  of  such  publications 
for  less  than  the  regular  price  did 
not  constitute  a  contributory  in- 
fringement of  the  copyright  Scrib- 
ner V.  Straus,  147  Fed.  28,  78  CCA 
122  [aff  139  Fed.  193,  and  aff  210 
U.  S.  3B2,  28  set  735,  52  L.  ed.  1094]. 
(2)  But  if  he  knows  at  the  time  of 
selling  the  plate  that  It  will  be  used 
for  the  purpose  of  reproducing  a 
copyrighted  picture  In  the  purchas- 
er s  newspaper,  it  is  otherwise,' and 
he  will  be  responsible  with  the  pub- 
lishers as  a  joint  tort-feasor.  Harper 
V.  Shoppell,  28  Fed.  613. 

88.  Harper  v.  Shoppell,  28  Fed. 
519,  23  Blatchf.  431  [judgment  or- 
dered for  plaintiff  on  motion  for  new 
trial  28  Fed.  613]. 
"■Wt.  Harper  v.  Kalem  Co.,  169  Fed. 
61,  94  CCA  429  [aff  222  U.  S.  65,  32 
set  20,  66  L.  ed.  92,  AnnCasl913A 
1285];  Harper  v.  Shoppell,  26  Fed. 
519,   23  Blatchf.   431.  28  Fed.   613. 

[a]  IbuuifaetiiMr  of  plate  for  In- 
ttingbtz  plotiiray — (1)  '^ere  a  per- 
son makes  a  cut  of  a  copyrighted 
picture  and  sells  it  to  the  publishers 
of  an  illustrated  newspaper,  he  will 
not,  it '  has  been  held,  be  liable  for 
Infringement  in  a  case  where  there 
Is  no  evidence  that  he  contemplated 
that  the  purchasers  would  make  any 
Illegitimate  use  of  the  plate.  "The 
cut  was  capable  of  use  innocently  In 
various  ways,  having  no  relation  to 
the  publication  and  sale  of  a  news- 
paper. .  .  .  The  law  will  not  as- 
sume  without   evidence,    or    simply 


upon  proof  that  the  defendant  sold 
the  plate  to  the  proprietors  of  a 
newspaper,  that  he  intended  to  au- 
thorize a  violation  of  the  plaintitU' 
rlghU."  Harper  v.  Shoppell,  26  Fed. 
519,  621.  23  Blatchf.  431. 

91.  Daly  V.  Palmer,  6  F.  Cas.  No. 
8,662,  6  Blatchf.  256,  86  HowPr  (N. 
T.)  206  (Daly's  play,  "Under  the  das 
Light,"  Infringed  by  sale  of  Bouct- 
caulf  s  play  "After  Dark"  containing 
an  infrfnglng  "railroad  scene"). 

•a.  Kalem  Co.  v.  Harper,  222  U.  a 
66,  32  set  20,  66  Li.  ed.  92,  AnnCaa 
1913A  1286  [aff  169  EVd.  61,  94  C(^ 
429]. 

[a]  Sole  applied — "It  is  next  ob- 
jected that  the  defendant  cannot  be 
held  as  a  contributory  infringer,  be- 
cause its  films  are  capable  of  lnn». 
cent  use;  e.  g.,  exhibitions  for  prV 
vate  amusement.  This,  fact  only 
compels  the  complainants  to  prov* 
that  the  defendant  does  promote  a 
guilty  use  of  them.  Inasmuch  as  It 
advertises  the  films  as  capable  of 
producing  a  moving  picture  spectacle 
of  Ben  Hur,  and  sends  its  advertlse- 
njents  to  proprietors  of  taeatoriums 
with  the  expectation  and. hope  that 
they  will  use  them  for  public  exhibi- 
tions, charging  an  entrance  fee,  and 
inasmuch  as  many  of  these  proOrie- 
tors  have  so  used  them,  the  derenA- 


ra_ 

U.  S.  66,  32  set  20.  S6  L.  ed.  92,  Ann 
CaslOlSA  1285]. 

•3.  Kamo  ▼.  Pathe  Prftres,"  Ltd., 
100  L.  T.  Rep.  N.  S.  26P  [dism  app  99 
L.  T.  Rep.  Ji.  S.  114].'    ,       ,. 

M,  orlmlaal  prooeediafa  see  infra 
S(  444-462. 

XafrtatfemaBt  of  otrniTnon^law  rtsiita 
see  supra  {S  60-64. 

96.  Act  March  4,  1909  (86  St.  at 
L  1076  c  820  I  26  (2)).  See  also 
infra  (J  841-862.  '    '     .. 

_  [a]  Zfartorr  of  statate, — (i)  The 
Copjrrlght  Acts  of  1790  and  1802  con- 
tained no  provision  for  an  injunction 
to  restrain  infringement  the  only 
reniedies  expressly  provided  being  a 
forfeiture  and  destruction  of  Infring- 
ing copies,  and  the  recovery  of  a  stat- 
utory penalty,  one  moiety  of  which 
was  for  the  use  of  the  United  States. 
Act  May  31,  1790  (1  St.  at  L.  124  C  16 
S  2);  Act  April  29,  1802  (2  St.  at  L. 
171  c  36  I  3).  (2)  In  1819,  by  an  act 
extending  the  jurisdiction  of  the  cir- 
cuit courts  to  cases  arising  under 
the  patent  and  copyright  laws,  the 
circuit  courts  of  the  United  States 
were  specifically  authorised  "to  grant 
Injunctions,  according  to  the  course 
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frini^eiDent.**  as  well  as  the  profits  made  by  the 
mfnnger  rrom  such  infringement,'^  or,  in  lieu  of 
actual  damages  and  profits,  such  damages  as  to  the 
court  shall  appear  to  be  just,  within  certain  statu- 
tory limitations  ;"*  the  delivery  up,  and  impounding. 
pendente  lite,  of  all  alleged  infringing  articles, 
and  the  destruction  of  all  infringing  copies,  devices, 
plates,  molds,  matrices,  or  other  means  for  making 
infringing  copies.'  In  the  case  of  infringement  of 
a  musical  copyright  by  mechanical  devices  the  rem- 
edies are  an  injunction  and  the  recovery  of  statu- 
tory royalties  in  lieu  of  damages  and  profits,  to 
which  the  court  in  its  discretion  may  add,  by  way 
of  damages  in  certain  cases,  a  further  sum  not  ex- 
ceeding three  times  the  amount  of  such  royalties.^ 
A  criminal  remedy  is  provided  for  certain  willful 
infringements,'  but  it  is  erpressly  provided  that  no 
criminal  action  shall  be  brought  for  infringement 
of  a  musical  copyright  by  mechanical  devices.* 
There  are  no  penalties  for  infringement  prescribed 
by  the  present  law  in  any  ease  which  may  be  recov- 
ered by  the  proprietor  of  the  copyright,  there  being 
a  radical  departure  in  this  respect  from  all  prior 
oc^yright  laws."  The  statutory  damages  which 
may  be  awarded  in  lieu  of  actual  damages  and 
profits  in  certain  cases'  are  expressly  declared  to  be 
by  way  of  damages  and  not  as  a  penalty.^  Impor- 
tation of  piratical  articles  is  prohibited,  and  pro- 
vision is  made  to  prevent  it,  and  for  the  seizure, 
condemnation,  and  destru(;tion  of  such  articles  if 
unlawfully  imported,  but  no  other  remedy  and  no 
penalty  is  provided  for  such  unlawful  importation." 
Under  prior  statutes  the  remedies  for  infringe'- 
ment  were:  An  injunction  and  an  accounting  for 
iprofite,  available  in  all  cases;'  a  recovery  of  dam- 
ages, actual  or  statutory,  available  only  in  some 
cases;*'  a  recovery  of  statutory  penalties,  available 


only  in  some  cases  ;^  and  forfeiture  of  infringing 
eapiea  of  books,  or  of  plates  and  sheets  of  other 
classes  of  works.*^^  The  remedies  by  injunction  and 
action  for  penalties  were  concurrent  and  not  ez- 

-and  principles  of  courts  of  equity,  to    by  Act  Aug.   24,   1912   (37  St  at  L. 
:  prevent  the  violation  of  the  rights  of 

any  authors  or  InTentors,  secured  to 

them    by    any    laws    of    the    United 

States,  on  such  terms  and  conditions 
-aa  the  said  courts  may  deem  flt  and 

reasonable."     Act  Febr.   16,   1819    (8 

St.   at   L.    481).      (3)    The   Copyright 

Act  of  1881  did  not  Itself  authorize 

injunctions  against  Infringement    of 

copyrigrbt,    although    it    referred    to 

the   provisions   of   the   act    of    1819 
■  (supra)    which    continued    In    force, 

but    It   did    authorize    injunctions    to 

restrain  the  unauthorlxed  publication 

St  manuBcripta  Act  Febr.  »,  1831  (4 
t.  at  li.  436  c  36  I  9).  (4)  The  act 
of  1870,  revising,  consolidating,  and 
amending  the  patent  and  copyright 
statutes,  authorised  injunctions  in 
copyright  cases  substantially  in  the 
terms  of  the  act  of  1819,  quoted 
above.  Act  July  8.  1870  (6  St.  at  L. 
198  O  230  i  106).  (6)  This  was  car- 
ried forward,  without  substantial 
Change,  into  the  Revised  Statutes. 
Aot  June  18,  1874  (18  St.  at  U  78); 
Rev.  St.  i  4970.  (6)  The  statute  con- 
tinued in  this  form  unchanged  until 
the  present  law  was  enacted,  which 
provides  that  any  person  Infringing 
a  copyright  shall  be  liable  "to  an  in- 
junction restraining  such  Infringe- 
ment." Act  March  4.  1909  (3E  St  at 
L.  1075  c  320  9  25(a)). 

8&  Act  March  4.  1909  (36  St  at 
L.  1076  c  320  I  26(b)).  See  also 
infra  i  367-364. 

•T.     Act  March   4,   1909    (36  St.  at 

U   1075    c    320    :    2e(b)).     See  also 

.tnfra  II  353-35E. 

.  •&     Act  March   4.   1909    (35   St   at 

U   1075   o  320    I   26 (b)).   as  amended 


elusive;  the  proprietor  was  entitled  to  both."  The 
remedies  provided  by  the  present  law  apply  to  cases 
of  infringement  committed  after  the  law  took  effect, 
although  the  copyright  infringed  was  secured  onder 
prior  statute^''* 

[$  337]  2.  English  Statntes.  In  England,  and  all 
parts  of  the  British  Empire  to  which  the  Copyright 
Act  of  1911  extends,  the  owner  of  the  copyright, 
in  oases  of  infringement,  is  entitled  to  all  each  rem- 
edies by  way  of  injunction,  or  interdict,  dnmagw, 
accounts,  and  otherwise,  as  are  or  may  be  conferred 
by  law  for  the  infringement  of  a  right."  All  in- 
fringing copies  of  the  copyrighted  work,  or  of  any 
substantial  part  thereof,  and  all  plates  used  or 
intended  to  be  used  for  the  production  of  such  in- 
fringing copies,  are  deemed  to  be  the  property  of 
the  owner  of  the  copyright,  who  may  sue  to  recover 
possession  thereof,  or  as  for  a  conversion  thereof." 
A  criminal  remedy  is  provided  by  making  it  an 
offense,  punishable  by  fine  or  imprisonment  on  sum- 
mary conviction,  knowingly  to  infringe  a  ocpyri^t 
in  the  ways  specified  in  the  statute." 

StaAatory  exceptions.  In  actions  for  infringe- 
ment, if  defendant  alleges  and  proves  in  defense 
that  at  the  date  of  the  infringement  he  was  not 
aware  and  had  no  reasonable  ground  for  suspecting 
that  copyright  subsisted  in  the  work,  plaintiff  is  not 
entitled  to  any  remedy  other  than  an  injunction  or 
interdict  in  respect  of  the  infringement"  Where 
a  building  or  other  structure  infringes  or,  if  com- 
pleted, would  infringe  the  copyright  in  some  other 
work,  the  owner  of  the  copyright  is  not  entitled  to 
an  injunction  or  interdict  to  restrain  the  construc- 
tion of  such  building  or  structure,  or  to  order  its 
demolition,"  and  such  structure  is  not  deemed  the 
property  of  the  owner  of  the  copyright,"  and.  the 
provisions  for  summary  penalties  for  infringement 
do  not  apply." 

Under  fonner  EngUah  sUtotes.  In  the  ease  of 
books,  the  remedy  under  former  statutes  was  stn 
action    for    an    injunction,   -damages,    account     of 


488).    See  also  infra  ||  360-362. 

99.  Act  March  4.  1909  (35  St  at 
L.  1075  o  820  i  25  (c)).  See  also  infra 
i  365. 

1.  Act  March  4,  1909  (35  St  at 
U  1076  c  320  i  25(d) >.  See  also  Infra 
i   367. 

3.  Act  March  4,  1909  (35  St.  at  L. 
1076  c  320  I  26(e)}.  See  also  infra 
t  376. 

8.  Act  March  4.  1909  (36  St.  at  L. 
1076  c  320  S  28).     See  infra  i  444. 

4b  Act  March  4,  1909  (36  St.  at  U 
1076  c  820   i   25(e)). 

5.  See  the  several  copyright  stat- 
utes enumerated  supra  9  71. 

6.  See  Infra  |  360. 

7.  Act  March  9,  1909  (35  St  at  L. 
1075  c  320  9  25(b)  and  (e)). 

&  Act  March  4,  1909  (85  St.  at  L. 
1075  c  320  91  32,  33).  See  also  infra 
9  439. 

9.  Rev.  St.  9  4970.  See  also  Infra 
99  341-355. 

10.  Rev.  St  99  4964-4966.  See 
also  infra  f  863. 

IX.  Rev.  St  (  4966.  See  infra 
9  371. 

la.     See  infra  I9  368.  869. 

13.  Schumacher  v.  Schwencke,  26 
Fed.  466,  23  Blatchf.  873;  Farmer  v. 
Calvert  Llth.,  etc.,  Co.,  8  P.  Cas.  No. 
4,661,  1  FUpp.  228.  But  see  Colbum 
v.  SImms,  2  Hare  643,  654,  24  EngCh 
643,  67  Reprint  224  (where  It  is  said: 
"The  general  rule  undoubtedly  Is 
that,  where  a  party  seeking  equitable 
relief  is  Incidentally  entitled  to  the 
beneflt  of  a  penalty  or  forfeiture,  the 
Court  requires  him.  as  a  condition  of 
Its  assistance,  to  waive  the  penalty 
or  forfeiture"). 


14.  Huebsch  v.  Arthur  H.  Crist 
Co..   209   Fed.   886. 

[a]  Statnta  ooaatrMd^"!  Uilnk 
the  provisions  of  section  25  of  tlie 
Act  of  March  4,  1909*  (86  V.  3.  St 
at  li.  1076.  c  820  ru.  S.  Comp.  St 
Supp.  1911,  p.  1472]).  -An  act  to 
amend  and  consolidate  the  acta  re- 
specting copyright'  apply  in  this 
case.  It  is  immaterial,  so  far  aa 
the  remedies  provided  by  that  act 
are  concerned,  that  this  copyright 
was  obtained  prior  to  the  passa.se 
of  that  act.  That  section  provides: 
That  if  any  person  shall  InfrlnKe 
■   "  ■   In  «  ■  ■  " 


the  copyright  in  an; 
under    the    copyrl 


SIT  work  protected 
tit    laws    of     t~ 
person   shall 


tbe 
be 

liable,'  etc  It  was  competent  for 
Congress  to  give  additional  or  more 
severe  or  more  drastic  remedies  for 
the  infringement  of  copyrlKlits 
theretofore  granted.  But  of  courae. 
the  remedies  would  only  apply-  'in 
the  case  of  infringements  committed 
after  the  act  of  1909  went  into  ef- 
fect." Huebsch  v.  Arthur  H.  C^lst 
Co.,    209    Fed.    885,    894. 

15.     St  1  &  2  Geo.  V  c  46  I  6    (1). 

ta]  Zafrlagement  pxlor  to  Xnly  1, 
&•— No  <»ie  may  sue  under  the 
Copyright  Act  of  1911  except  for 
infringement  committed  under  that 
act.  Prior  Infringements  must  be 
prosecuted  under  the  prior  law. 
Evans  v.  Morris,  (19181  W.  N.  68. 
le.     St.  1  &  8  Geo.  V  c  48  I  7. 

17.  St.    1    &   2   (3eo.  V  c   4*    I    II. 
See  also  infra  9  445. 

18.  St  1  &  2  Geo.  V  C  46 

19.  St.  1  &  2  Geo.  V  c  46 
ao.  St  1  &  2  Geo.  V  c  46 
ai.     St  1  &  2  Geo.  V  c  46 


I  !  "> 

i  9  <2). 


For  latar  cases,  devalopmenta  and  chaa^a  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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profits,  and  a  deliveiy  np  of  the  infringing  copies;" 
in  cases  of  unlawful  importation,  the  remedies  avail- 
able were  an  injunction,"  forfeiture,"  seirare  and 
destruction  by  the  customs  officers,"  and  statutory 
penalties  recoverable  on  summary  conviction.**  In 
the  case  of  infringement  of  the  performing  rights 
in  a  dramatic  work  the  remedy  was  by  injunction," 
and  an  action  for  a  penalty  of  forty  shillings  for 
every  performance,  or  for  defendaift's  profits,  or 
plaintiff's  damages,  whichever  was  the  greater. **  At 
first,  the  remedies  given  for  infringement  of  musical 
performing  rights  were  the  same  as  in  the  case  of 
dramatic  performing  rights;"  but  by  the  act  of 
1888,  the  penalty  or  damages  recoverable  was  made 
discretionary  with  the  court  or  judge  who  was  au- 
thorized to  award  only  a  nominal  penalty  or  nom- 
inal damages,  or  a  sum  less  than  forty  shillings  for 
each  performance,  as  the  justice  of  the  case  might 
require."  Injunction  continued  to  be  an  available 
remedy  for  infringing  musical  performances."  In 
the  case  of  infringement  of  copyright  in  engrav- 
ings, the  statutory  remedies  were:**  Forfeiture  of 
plates  and  sheets,  statutory  penalties,"  damages,'" 
injunction,**  and  inspection  and  account.**  In  the 
case  of  paintings,  drawings,  and  photographs,  the 
remedies  were:"  Injunction,**  damages,^  inspec- 
tion and  account,"  forfeiture  and  delivery  np  of 
copies,**  and  statutory  penalties.**  In  cases  of 
sculpture  copyright  infringement  the  remedy  was 
an  action  for  damages,**  and  injunction.** 

[i  338]  3.  Canadian  Statutes.  In  Canada  the 
only  remedies  provided  by  the  statute  for  infringe- 
ment are  a  forfeiture  of  all  infringing  copies,  plates, 


sheets,  etc.,  and  a  penalty  of  not  less  than  ten 
cents  nor  more  than  one  dollar,  as  the  court  deter- 
mines, for  each  inf ring^g  copy  or  sheet  found  in 
the  infringer's  possession,  one  moiety  to  be  for  the 
.public  uses  of  Canada,  and  the  other  moiety  to 
belong  to  the  owner  of  the  copyright.**  In  this 
respect  the  Canadian  statute  is  closely  similar  to 
the  former' copyright  statutes  of  the  United  States,** 
Injunction  and  accounting  are  available  remedies.** 
[$  339]  B.  Ezclnsiveness  of  Statntory  Bemedies 
— 1.  Bnle  Stated.  Copyright  being  a  purely  statii- 
tory  right,**  and  the  statute  creating  the  right 
having  provided  specified  remedies  for  its  vio}$r 
tion,*"  in  accordance  with  familiar  rules  of  statutory 
construction,"^  such  statutory  remedies  are  exclu- 
sive of  all  others,**  however  inadequate  such  remlB- 
dies  may  be.**  Of  course,  nnder  statutes  creating 
a  property  right,  but  providing  no  remedy  for  ite 
violation,  the  common  law  will  supply  a  remedy.** 
This  was  the  situation  under  the  statute  of  Anne, 
the  action  given  thereby  to  a  common  informer  for 
the  penalties  prescribed  not  being  regarded  &a  'a. 
remedy  to  the  proprietor.**  So  where  the  statute 
gives  a  specific  remedy  for  only  some  kinds  Ar 
classes  of  infringing  acts,  and  not  for  others,*  a 
common-law  action  will  lie  to  redress  the  lattte 
class  of  infringements,  this  being  a  case  where  tliB 
statute  has  created  a  right  without  giving  a 
remedy.**  The  remedy  by  injunction  and  aceouni- 
ing  exists  independently  of  express  provision  there- 
for in  the  copyright  statutes,*'-  it  being  granted  on 
equitable  principles  for  the .  protection  of  le^tl 
rights  in  cases  where  the  remedy  at  law  is  inad«- 


99.  St.  6  A  «  Vict,  c  4S  ii  IS.  23; 
Muddock  V.  Blackwood.  [1898]  1  Ch. 
68;  Pitt  Pitts  V.  George.  [1896]  2 
Cb.  866:  Cooper  r.  Wblttinebam.  IS 
Ch.  D.  501:  Butterworth  v.  Kelly.  4 
T.  L.  R.  480:  HoKK  v.  Klrby.  8  Ves. 
Jr.  215,  32  Reprint  i36:  SmllpH  v. 
Belford.  2S  Grant  Ch.   (U.  C.)   590. 

33.  Cooper  V.  WhlttinKham,  15  Ch. 
D.   501.     See  also  Infra   S   439. 

34.  Black  V.  Imperial  Book  Co., 
8  Ont.  L.  9  [ail  6  Ont.  t..  184,  and 
app  dism  35  Can.  8.  C.  488].  See 
also   Infra  i   370. 

"But  then  sec.  23  becomes  applic- 
able, which  declares  that  copies  un- 
lawfully printed,  or  Imported,  with- 
out consent  In  writing,  shall  be 
deemed  to  be  the  -  property  of  the 
registered  proprietor  of  the  copy- 
right. The  effect  of  that  enactment 
Is  that  when  copies  are  imported, 
even  thouirh  they  have  not  been  un- 
lawfully printed,  they  at  once  be- 
come, the  property  or  the  copyright 
proprietor:  and  the  section  gives  a 
remedy  by  action  of  trover  or  det- 
inue after  demand  in  writing." 
Black  V.  Imperial  Book  Co.,  8  Ont. 
L.  9,  IE  [alT  5  Ont.  L,.  184,  and  app 
dism  36  Can.  S.  C.  488]  (per  Mac- 
lennan,  J.  A.). 

35.  St.  5  ft  6  Vict,  c  46  {  17; 
Black  V.  Imperial  Book  Co.,  Ltd.,  5 
Ont.  L.  184  [app  dism  8  Ont.  ti.  9 
(app  dism  35  Can.  S.  C.  488)].  See 
infra  I   439. 

36.  St.  5  ft  6  Vict,  c  46  (  17.  See 
also  Infra  I  372. 

37.  See  Infra  1  341  et  seq. 

as.  St.  3  ft  4  Wm.  IV  c  16  {  2; 
Adams  V.  Bately.  18  Q.  B.  D.  625. 
See  also  Infra  i  372. 

39.     St  6  ft  <  Vict,  c  45  SS  20.  21. 

30.  The  Copyright  (Musical  Com- 
positions) Act,  1888  (61  ft  62  Vict, 
c  17   ;  1). 

31.  See  infra  I  341  et  seq. 

38.  St.  8  Geo.  II  c  18;  17  Geo. 
ni  c  67;  26  &-26  Vict,  c  «8  H  8,  9. 


33. 

See  infra      370. 

34. 

See  infra       372. 

3S. 

See  infra      364. 

33. 

See  infra      341  et  seq. 

37, 

See  infra      863  et  seq. 

Fine      Arts      Copyright      Act, 

38. 

1862 

(26    &    28    Vict.    C    68    tl    6,    8, 

9.  11). 
39. 
40. 
41. 
42. 
43. 
44. 


See  Infra  { 
See  Infra  I 
See  Infra 
See  infra 
See  infra 


341  et  seq. 

364. 

363  et  aeq. 

870. 

872. 


Sculpture  Copyright  Act,  1814 
(64  Geo.  Ill  c  56  {  3);  Bernard  v. 
Bertoni.  14  Que.  K  219. 

45.  See  infra  I  341  et  seq. 

46.  Rev.  St.    (1906)   c  70   f!   87-39. 

47.  See  supra  f  336;  infra  J  371. 

48.  Smiles  v.  Belford,  23  Grant 
Ch.  (U.  C.)  590;  Black  v.  Imperial 
Book  Co.,  8  Ont.  L..  9  (alt  6  Ont.  L.. 
184,  ^and  app  dism  SS  Can.  S.  C. 
488];  Frowde  v.  Parrish.  27  Ont.  626; 
GemmlU  v.  Garland.  12  Ont  139. 

49.  Globe  Newspaper  Co.  v. 
Walker.  210  U.  S.  356,  28  SCt  726.  62 
t,.  ed.  1096  rrev  140  Fed.  305,  72  CCA 
77,  2  LRANS  918,  6  AnnCas  274  (rev 
130  Fed.  693)1.     See  supra  {  66. 

50.  See  supra  tS  336-338.   ' 

61.  See  Actions  i  101  et  seq; 
Statutes   r36  Cyn  1188]. 

59.  Hills  V.  Hoover,  220  U.  S.  329, 
837.  81  SCt  402,  55  L..  ed.  486.  Ann 
Ca8l912C  662;  Globe  Newspaper  Co. 
V.  Walker.  210  U.  S.  856,  28  SCt  726. 
52  L.  ed.  1096  [rev  140  Fed.  305,  72 
CCA  77.  2  LRANS  913,  5  AnnCas  274 
(rev  130  Fed.  698)];  Wheaton  v. 
Peters.  8  Pet.  (U.  S.)  591,  8  L.  ed. 
1056;  Dixon  v.  Corinne  Runkel  Stock 
Co.,  214  Fed.  418;  Ohman  v.  New 
York,  188  Fed.  953. 

"The  copyright  statutes  of  the 
United  States  afford  all  the  relief  to 
which  a  party  is  entitled,  and  no 
action  outside  of  those  provided 
therein  will  lie."  Hills  v.  Hoover, 
supra  [foil  Globe  Newspaper  Co.  v. 
Walker,  210  U.  S.  356.  28  SCt  726,  52 
L.  ed.  1096  (rev  140  Fed.  305,  72  CCA 
77,  2  LRANS  913.  5  AnnCas  274  [rev 
130  Fed.  593])]. 

63.  Globe  Newspaper  Co.  v. 
Walker.  210  U.  S.  356,  28  8<3t  728.  62 
L.  ed.  1096  frev  140  Fed.  305,  72  C!CA 
77.  2  LRANS  913,  5  AnnCas  274  (rev 
130  Fed.  698)];  Bennett  v.  Boston 
Traveler  Co.,  101  Fed.  445.  41  CCA 
445;  Sarony  v.  Ehrlch.  28  Fed.  79.  28 
Blatchf.  556;  Beckford  v.  Hood,  7 
T.  R.  820.  101  Reprint  1164. 


84.     See  Actions  |   96.  i 

68.  Roworth  V.  Wilkea,  1  Campb. 
94;  Colburn  v.  Slmms,  2  Hare  648;  t4 
BngCh  S43.  67  Reprint  284;  Beckford 
V.  Hood.  7  T.  R  680.  101  Reprint  11*4 
(of  which  it  has  been  said:  "The 
gist  of  this  decision  is  that  the  attx- 
ate  gave  the  right  of  exclusive  pub- 
lication of  copies,  and  gave  the  pn>- 
orletor  of  the  copyright  no  remeAr; 
hence  the  common  law  supplied  ona.** 
Globe  Newspaper  Co.  v.  Walker, '  np 
U.  S.  366.  864,  28  SCt  726,  62  U  ed. 
1096);  Cadell  v.  Robertson,  6  Paton 
App.  Cas.  493;  Bernard  v.  Bertoni;  >I4 
Que.  L.  219. 

86.  Roworth  v.  Wilkes,  1  (3amjd>. 
94,  Novello  v.  Sudlow,  12  C.  B.  171, 
74  ECL  177,  138  Reprint  868;  Cam- 
bridge Univ.  v.  Biyer,  16  East  8H. 
104  Reprint  1109;  Colburn  v.  Simms, 
2  Hare  543,  24  EngCh  648,  67  Reprint 
224;  Rooney  v.  Kelly,  14  Ir.  C.  L.  US- 
Beckford  v.  Hood,  7  T.  R.  620,  101 
Reprint  1184;  Bernard  v.  Bertoni,  14 
Que.  L.  219. 

67.  Plerpont  v.  Fowie,  19  F.  Oas. 
No.  11,162,  2  Woodb.  ft  M.  28;-  Cart- 
ton  Illustrators  v.  Coleman  ft  CA>., 
Ltd.,  [1911]'  1  K.  B.  771-  Cooper  ■». 
Whittlngham,  16  Ch.  D.  601-  Sheriff 
v.  Coates,  1  Russ.  &  M.  169,  6  EngGh 
159,   39   Reprint  81. 

[a]  Season  for  role. — "The  'plain- 
tiff also  asks  for  an  injunotioh  to, 
prevent  the  future  commission  of 
breaches  of  this  statntory  enactment 
It  was  argued,  though  not  very 
strenuously,  that  the  only  remedy 
was  the  recovery  of  the  penalty.  I 
think  that  this  case  comes  within 
the  rule  that,  where  there  is  a  st&t- 
utory  enactment  In  favour  of  a  per- 
son, and  there  is  a  penalty  tor  the 
breach  of  the  statutory  enactment 
which  goes  to  the  person  aggriave«, 
in  such  a  case  the  penalty  is  4M 
only  remedy  fbr  the  breach.  That 
principle,  however,  only  applies  to 
remedies  for  the  breach  which  has 
been  committed,  and  an  injunction  Is 
not  a  remedy  for  the  past  breach,] 
but  Is  a  means  for  preventing  fur-l  f* 
ther  breaches."  Carlton  Illustrators^^' 
V.  Coleman  &  Co.,  Ltd.,  [1911]  1  K.  B. 
771,  782   (per  Channell,  J.). 
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qnate.""    A  discovery  may  be  had  in  proper  oases 
.subject  to  the  usual  rules."* 

■•,[%  340]  2.  Bule  Applied.  Under  the  former  law 
I  BO  .action  for  damages  would  lie  for  the  infringe- 
-jDoent  of  copyright  in  any  map,  chart,  print,  cat, 
'pngraving,  chromo,  painting,  drawing,  statue,  statn- 
•ary, 'model,  or  design  intended  to  be  perfected  and 
executed  as  a  work  of  the  fine  arts,  or  .of  any  dra- 
matic or  musical  com{)osition  otherwise  than  by 
public  performance,  because  the  remedy  by  for- 
feiture and  penalties  was  exclusive,*"  and  the  stat- 
ute gave  a  remedy  by  action  for  damages  only  in 
the  case  of  books,  and  the  public  performance  of 
^amatic  and  musical  compositions.'^  Of  course, 
i¥  any  of  these  subjects  of  copyright  were  in  fact 
.ocpyrighted  as  books,  as  some  of  them  could  be,  an 
action  for  damages  as  for  infringement  of  a  book 
'-would  lie.  So  no  action  would  lie  to  recover  the 
value  of  infringing  sheets  or  copies,  because  the 
.statute  gives  a  right  to  recover  only  the  actual 
physical  sheets  or  copies  found  in  defendant's  pos- 
.  session,  together  with  the  statutory  penalty.*'  But 
onder  a  statute  which  gave  no  remedy  against  one 
who.  printed  or  imported  for  gratuitous  distribution, 
,car  who  gratuitously  distributed  unlawfully  printed 
•or  imported  copies,  on  action  for  damages  was  sus- 


tained, although  the  statute  specifically  authorized 
an  action  for  damages  only  where  the  printing  or 
importation  was  for  the  purpose  of  sale,  exports^ 
tion,  or  hire.*^  And  where  the  statutory  action  for 
damages  is  available  only  in  cases  where  an  entire 
book  has  been  pirated,  and  is  not  applicable  to 
cases  of  partial  infringement,  a  common-law  action 
for  damages  lies  in  cases  of  such  partial  infringe- 
ment.t*  An  attachment  in  accordance  with  local 
laws  is  not  available  in  an  action  for  infringement.** 
[^341]  C.  InjnactionB**— 1.  In  GsneraL  The 
obvious  and  recognized  inadequacy  of  the  remedy 
at  law  in  cases  of  infringement  of  copyright  is  the 
basis  of  the  jurisdiction  in  equity  to  grant  injunc- 
tions." While  this  remedy  would  no  doubt  exist 
independently  of  any  legislative  authorization,**  the 
copyright  statutes  both  in  the  United  States  and  in 
England  have  long  expressly  authorized  the  grant- 
ing of  injunctions  against  infringement.**  The 
jurisdiction  thus  granted  by  statute  is  in  harmony 
with  the  general  principles  of  equity  jurisprudence 
and  is  to  be  exercised  according  to  the  course  and 
principles  of  courts  of  equity.^  The  remedy  by 
injunction  is  concurrent  with  the  other  remedies 
given  by  the  copyright  law."  The  general  rules 
are  substantially  the  same  as  those  governing  in- 


58.  Plerpont  v.  Fowle,  1»  P.  Caa. 
No.  11,152,  2  Woodb.  &  M.  21;  Black 

?.  Imperial  Book  Co.,  Ltd.,  6  Ont.  Li. 
84.     See   grenerally   Equity    ri6   Cyc 
SO];  Injunctions  [22  Cyc  f69]. 

ta]  OompaclsoB  naoaaMry. — ^Where 
the  reading  and  comparison  of  two 
or  more  works  is  necessary  in  order 
to  determine  the  question  of  piracy, 
mich  a  comparison  can  conveniently 
be  had  only  in  equity.  Gyles  v.  Wll- 
«DX  Z  Atk.  148,  26  Reprint  489,  7 
'  JBRG  9B. 

59.  Plerpont  v.  POwle,  19  P.  Caa. 
;lfO.  11,1B2,  2  Wood.  &  M.  (U.  S.)  i\ 
See  Infra  t  8SS.  See  also  generally 
Discovery  [14  Cyo  SOI]. 

60.'  Walker  v.  Globe  Newspaper 
•Co.,  210  TT.  S.  856,  28  SCt  726.  B2  L. 
ol.  1096  [rev  140  Fed.  306,  72  CCA 
■Tt,-2  1.RANS  918,  6  AnnCas  274  (rev 
•■■IIO  Fed.  B9S)];  Thornton  v.  Schrel- 
ber,   124  U.   S.  612,   8  SCt   618.   81   L. 

•  OS;  677;  Ohman  v.  New  York.  168 
Fed.  958  (map):  Morrison  v.  Pettl- 
bone,    87    Fed.    330.     See   also    infra 

•JJ   367,   868. 

[a]     A    •tvoBC   MwaaMnt   to    tlM 

•  otmljagjr  Is  contained  in  Judge  Put- 
/aam's    opinion   In   Walker   v.    Globe 

N«w8paper  Co.,  140  Fed.  806,  but  his 
decision    was    reversed    by    the    sn- 

•  prein'e  court.  Walker  v.  Globe  News- 
'paper'Co.,  210  U.  S.  356,  28  SCt  726, 
62  L.  ed.  1096  frev  140  Fed.  305,  72 
CfcA  77,  2  LRANS  918,  6  AnnCas  274 
Oev-aSO  Fed.  693)]. 

n.  TT.  S.  Rev.  St.  :S  4964,  4966; 
'  Globe  Newspaper  Co,  v.  Walker,  210 
.  v.- a.   356,  28  SCt  726,   52  U  ed.  1096 

•  frev  140  Fed.  SOB,  72  CCA  77,  2  LRA 
NS  013,   B  AnnCas  274   (rev  130  Fed. 

-•693)];  Thornton  v.  Schreiber,  124  U. 

.  8.  612,  8  SCt  618,  31  L.  ed.  677. 

48.     Rlnehart    v.    Smith.     121    Fed. 

-148;  Sarony  v.  Ehrlch,  28  Fed.  79,  23 

.  -Blatcbf.  556  (Infringement  of  photo- 
graph of  I  Oscar  Wilde). 

•"Thor  Act    of    Congress    gives    no 
right  to  sue  for  the  value  of  the  ar- 
ticles,  or  -damages   for   their   deten- 
tion." •  Rlnehart  v.  Smith,  supra. 
•     6&>     Novello    v.    Sudlow,    12    C.    B. 

-  177,  74"EeLi  177,  138  Reprint  869. 

■  •'04^  Globe-  Newspaper  Co.  v. 
walker,  210  U.  S.  866,  28  SCt  726.  52 
L.  ed.  1096  [rev  140  Fed.  305,  72  CCA 
1%  2  LRANS  918,  B  AnnCas  274  (rev 
130  Fed.  693)];  Rooney  v.  Kelly,  14 
Ir.  C.  Li.  168. 

'     6B.  Dl9Lon  V.  Corinne  Runkel  Stock 
Co.,  214  Fed.  418. 

[a]     Baaaon  for  nil«.->-U.  S.   Rev. 

-  St  I  915  provides  that  in  .1'«ommon- 


law  causes"  plaintiff  shall  be  entitled 
to  similar  remedies  by  attachment  or 
other  process  against  the  property  of 
defendant,  provided  by  the  laws  of 
tAe  state  In  which  the  court  Is  held, 
etc.,  and  since  no  authority  exists  in 
the  United  States  for  obtaining  a 
copyright  beyond  the  extent  to  which 
congress  has  authorized  It,  a  suit  for 
Infringement  of  a  copyright  Is  not 
a  "common-law  cause"  within  {  91B, 
and  hence  plaintiff  In  such  action  la 
not  entitled  to  attachment.  Dixon  v. 
Corinne  Runkel  Stock  Co.,  214  Fed. 
418.  422  (where  the  court  said:  "It 
Is  elementary  principle  that  statutes, 
giving  the  ancillary  remedy  of  at- 
tachment should  be  strictly  construed 
— they  should  be  confined  to  those 
causes  of  action  which  are  clearly 
within  the  language  of  the  statutes. 
This  distinction  between  a  right  of 
action  given  by  the  common  law 
from  one  dependent  upon  a  statute 
is  well  understood  In  our  Jurispru- 
dence. In  using  the  term  'common- 
law  causes'  In  section  916  Revised 
.<«Ututes  (U.  8.  Comp.  St.  1901,  p 
684)  it  must  be  assumed  that  the 
Congress  had  this  distinction  in 
mind,  and  Intended  that  It  should  be 
observed.  It  is  not  allowable  to  dis- 
regard it,  or  by  Interpretation  to  ex- 
plain It  away.  The  motion  to  vacate 
the  warrant  of  attachment  Is 
granted"). 

[b]  ▼aoAtioai  of  aa  wumthodsad 
attaohnant  in  a  suit  in  a  federal 
court  for  infringement  of  a  copvright 
did  not  oust  the  court  of  jurisdiction 
under  the  Judicial  Code  (Act  March 
3,  1911  [86  U.  S.  St.  at  L.  1092  c  281 
i  24  par  7]),  providing  that  such 
court  shall  have  exclXisTve  Jurisdic- 
tion of  all  suits  at  law  or  In  equity 
arising  under  the  patent  and  copy- 
right laws.  Dixon  v.  Corinne  Runkel 
Stock  C^o..  214  Fed.  418. 

68.  Xnjvactions  jreaaiallj  see  In- 
junctions [22  Cyc  724], 

67.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  883,  100  CCA 
303];  Plerpont  v.  Fowle.  19  P.  Cas. 
No.  11,162,  2  Woodb.  &  M.  23-  Cooper 
v.  Whittlngham,  16  Ch.  D.  601; 
Spottlswoode  v.  Clark,  Coop.  Ct. 
Cott  264.  47  Reprint  844,  2  Phil.  154, 
22  EngCh  164,  41  Reprint  900:  Law- 
rence V.  Smith,  Jac.  471,  4  EngCHi 
471.  37  Reprint  928;  Bramwell  v. 
Halcomb,  Myl.  &  C.  737,  14  EngCh 
737,  40  Reprint  1110:  Saunders  v. 
Smith,    3    Myl.    &   C.    711,    14    BngCh 


711,  40  Reprint  1100:  Mawina.n  v. 
Tegg,  2  Russ.  886.  3  EngCb  S8S.  <8 
Reprint  380;  Wilklns  ▼.  Alkfn.  17 
Ves.  Jr.  422.  424.  84  Reprint  168 
(per  BIdon.  L.  C)\  Hogg  v.  Kirbr. 
8  Ves.  Jr.   215.    82   Reprint    336. 

"Jurisdiction  upon  subjects  of  this 
nature  is  assumed  merely  for  the 
purpose  of  making  effectual  the  leeal 
right;  which  cannot  be  made  effect- 
ual  by  any  action  for  damages:  aa, 
if  the  work  Is  pirated,  it  Is  Impos- 
sible to  lay  before  a 'Jury  the  -whole 
evidence  as  to  all  the  publications, 
which  go  out  to  the  world,  to  the 
PlalntlfTs  prejudice.  A  Court  of 
Equity  therefore  acts,  with  a  view 
to  make  the  legal  right  etfectua.1  by 
preventing  the  publication  alto- 
gether." Lord  EMon,  in  Wilklns  v. 
Atkln,  17  Ves.  Jr.  422,  424.  34  Re- 
print   168. 

"Our  jurisdiction,  unless  I  mis- 
take. Is  founded  upon  this:  that  the 
law  does  not  give  a  complete  rem- 
edy to  those  whose  literary  projierty 
Is  invaded:  for  if  publication  after 
publication  is  to  xbe  made  a  distinct 
cause  of  action,  -the  remedy  irould 
soon  become  ^orse  than  the  dis- 
ease." Per  Eldon.  L.  C:.,  in  Xaw- 
rence  v.  Smith.  Jac  471,  472.  4  Eng 
Ch   471.   37  Reprint  928. 

68.  Cooper  v.  Whittlngham.  IS  Ch. 
D.  501.     See  also  supra  {  339. 

69.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod 
on  other  grounds  176  Fed.  833.  lot 
CCA  803].  See  also  supra  ii  336. 
337. 

Jtaebanloal  mnatoal  Aavloas  see 
Infra  {  874. 

70.  Stevens  t.  Gladding,  17  How. 
(U.  8.)  447,  IB  L.  ed.  155;  Howell  v. 
Mdler,  91  Fed.  129,  S3  CJCA  407;  Pier- 
pont  v.  Fowle,  19  F.  Caa.  No.  11,152. 
2  Woodb.  &  M.  23:  Scribner  v.  Stod- 
dart,   21   F.  Cas.  No.  12,661. 

71.  Cooper  v.  Whittlngham.  IS 
Ch.  D.  601.    See  also  supra,  i  336. 

fa]  After  axplxallOB  of  oopTzig&t. 
— injunction  may  be  an  appropriate 
remedy  for  copyright  infringement, 
even  after  the  copyright  has  ex- 
pired, if  the  unfair  taking  occurred 
while  the  copyright  was  in  force  and 
no  adequate  leral  remedy  can  be  ap- 
plied. West  Pub.  Co.  V.  B^dward 
Thompson  C6.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833,  100  CCA 
303]. 

[b1  'WliM*  aotioa  for  piaalty  ia 
peadlac,— An  Injunction  to  prevent 
infringement  of  a  copyright  may  be 
granted,   although  a  qui   tam  action 
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juneticmB  in  patenf*  and  trade-mark  eases." 

[i  3^]  f.  Prdiminary  Injunctions.  Prelim- 
inary injunctions,  in  advance  of  a  hearing  on  full 
proofs,  are  panted  with  much  more  caution  than, 
and  rest  on  somewhat  different  considerations  from, 
permanent  injunctions  on  final  hearing;"  but  all 
the  limitations  and  qualifications  of  the  right  to  a 
permanent  injunction  apply  with  added  force  to  a 
preliminary  injunction.'*  The  granting  or  withhold- 
ing of  a  preliminary  injnnetion  rests  in  the  sound 
discretion  of  the  court."  The  question  of  granting 
a  temporary  injunction  is  affected  by  many  con- 
siderations. It  depends  chiefly  on  the  extent  of 
doubt  as  to  the  validity  of  the  copyright,  whether 
it  has  been  infringed,  the  damages  which  plaintiff 
will  sustain  if  it  is  withheld,  and  defendant  suffer 


if  it  is  granted.''  As  a  general  rule,  where  plaintiff 
has  made  a  prima  facie  case  in  r^ard  to  the  exist- 
ence of  the  copyright  and  its  infringement,  and 
there  is  no  great  inequality  between  the  injury 
which  the  defendant,  will  possibly  sustain  if  it  is 
granted  and  the  injury  which  plaintiff  will  suffer 
if  it  is  denied,  the  court  will  grant  a  temporary 
injunction'"  as  to  so  much  of  the  work  at  least  as 
is  a  plain  infringement  of  plaintiff's  oopyright," 
in  the  absence  of  a  countervailing  equity  in  favor 
of  defendant.^  Preliminary  injunctions  are  granted 
more  readily  in  dramatic  than  in  other  classes  of 
cases."  But  the  writ  will  not  be  issued  where 
very  great  injury  would  be  likely  to  ensue  to  de- 
fendant from  granting  the  motion  for  injunction, 
and  little  or  none  to  plaintiff  from  its  denial."^    In 


for  the  penalty  allowed  by  law  la 
pending.  Schumacher  v.  Schwencke, 
25  3^ed.  466.  23  Blatchf.  373. 

73.  Scrlbner  v.  Straus,  130  Fed. 
389  (analogous  to  Datent  cases).  See 
Patents  [80  Cyc  lOOB]. 

73.  See  Trade-Marks,  Trade-Names, 
and  Unfair  Competition  [38  Cyc  899 
et  seq]. 

74.  See  Konerally  Injunctlona  (22 
Cyc  9061. 

75.  See  Infra  i  343  et  seq  (where 
all  objections  and  defenses  to  an  in- 
junction are  considered,  the  scope  of 
this  section  being  limited  to  matters 
peculiar  to  preliminary  Injunctions). 

78.  Werner  Co.  v.  Encyclopsedla 
Brltannlea  Co.,  184  Fed.  831,  1024.  67 
CCA  281  [atf  180  Fed.  460];  Worth- 
Ir.ffton  V.  Batty,  40  Fed.  479. 

[a]  Partloiiiar  drcmnstanc—  eoa- 
txolllnc<— The  propriety  In  granting 
a  preliminary  Injunction  rests  solely 
in  the  sound  discretion  of  the  court; 
and  therefore  the  writ  will  not  be 
granted  where  It  would  operate  op- 
pressively. Inequitably,  or  contrary 
to  the  real  justice  of  the  case.  The 
courts  decline  "to  lay  down  any  rule 
which  will  limit  their  discretion  to 
grant  or  to  withhold  the  writ  as  re- 
spects particular  cases.  Scrlbner  t. 
Stoddart.   21  F.  Cas.   No.  12,661. 

77.  Boosey  v.  Bmplre  Music  Co., 
224  Fed.  646;  Sweet  v.  Bromley,  154 
Fed.  7S4;  Rlcordl  v.  Hammerstein, 
150  Fed.  450;  De  Jonge  v.  Breuker, 
147  Fed.  763;  Worthlngton  v.  Batty, 
40  Fed.  479;  Matthewson  v.  Stock- 
dale,  12  Ves.  Jr.  270,  33  Reprint 
103:  Drone  Copyright  p  B16  [quot 
Scrlbner  v.  Stoddart,  21  F.  Cas.  No. 
12.561].  See  also  Infra  notes  88  et 
seq. 

[a]  B«l«vaiit  oonaidaratlons.— In 
Hanson  v.  Jaccard  Jewelry  Co.,  32 
Fed.  202,  application  was  made  by 
plaintiff  for  an  order  pendente  lite 
restraining  defendant  from  circulat- 
ing a  guidebook  containing  matter 
Infringing  on  the  copyright  of  plain- 
tiff, and  it  was  held  that  the  ques- 
tion of  the  damage  that  might  be 
sustained  by  defendant  on  granting 
the  order,  aa  compared  with  that  to 
plaintiff  by  denying  it,  the  financial 
ability  of  defendant  to  respond  to 
any  damages  assessed  against  him, 
the  fact  that  there  was  no  intent  on 
the  part  of  defendant  to  appropriate 
the  property  of  plaintiff,  and  that  It 
was  done  without  the  knowledge  of 
defendant  by  one. employed  to  com- 
pile the  work,  are  all  considerations 
which  It  Is  proper  for  the  court  to 
weigh  In  determining  the  question 
of  granting  or  denying  the  appli- 
cation. 

78.  George  T.  Blsel  Co.  v.  Ben- 
der, 190  Fed.  20S;  Da  Prato  Statuary 
Co.  V.  Giuliani  Statuary  Co.-,  189 
Fed.  90;  Park,  etc.,  Co.  v.  Keller- 
strass,  181  Fed.  431;  Green  v.  Luby, 
177  Fed.  287;  Sweet  v.  Bromley,  154 
Fed.  7B4;  Wooster  v.  Crane,  147  Fed. 
515,  77  CCA  211;  George  T.  Blsel 
Co.  V.  Welsh,  131  Fed.  584:  Encyc- 
lopaedia Brltannlea  Co.  v.  American 
Newspaper  Assoc,  130  Fed.  460  [aff 
134  Fed.  831,  67  CCA  281];  Trow 
Directory  Printing,  etc.,  Co.  v.  U.  S. 


Directory  Co..  122  Fed.  191;  Chicago 
Directory  Co.  v.  U.  S.  Directory  Co., 
122  Fed.  189;  Egbert  v.  Greenberg, 
100  Fed.  447  ("ofllclal  form  chart"); 
Trow  Directory,  etc.,  Co.  v.  Boyd.  97 
Fed.  586;  Broder  v.  Zeno  Mauvals 
Music  Co.,  88  Fed.  74;  Harper  v.  Hol- 
man,  84  Fed.  224;  Ladd  v.  Oxnard, 
75  Fed.  703;  America  Trotting  Reg- 
ister Assoc  v.  Gocher,  70  Fed.  237; 
West  Pub.  Co.  v.  Lawyers'  Co-op. 
Pub.  Co.,  63  Fed.  285  [rev  on  other 
grounds  79  Fed.  766,  25  CCA  648, 
35  LRA  400]:  Lamb  v.  Grand  Rapids 
School  Furniture  Co.,  39  Fed.  474; 
Sanborn  Map,  etc.,  Co.  v.  Dakln 
Pub.  Co.,  39  Fed.  266;  Humphreys' 
Homeopathic  Medicine  Co.  v.  Arm- 
strong, 30  Fed.  66;  Schumacher  v. 
Schwencke,  26  Fed.  466,  28  Blatchf. 
373;  Reed  v.  HolUday,  19  Fed.  325; 
Hubbard  v.  Thompson,  14  Fed.  689; 
Atwill  V.  Perrett,  2  P.  Cas.  No.  640, 
2  Blatchf.  39;  Banks  v.  McDlvitt.  2 
F.  Cas.  No.  981,  13  Blatchf.  168; 
Farmer  v.  Calvert  Llth.,  etc.,  Co.,  8 
F.  Cas.  No.  4,651,  1  FUpp.  228;  Flint 
V.  Jones,  9  F.  Cas.  No.  4,872;  Little  v. 
Gould,  16  P.  Cas.  No.  8,394,  2  Blatchf. 
165;  Miller  v.  McElroy,  17  P.  Cas. 
No.  9,681;  Scrlbner  v.  Stoddart  21 
F.  Cas.  No.  12,661,  8  WklyNC  (Pa.) 
61;  Shook  v.  Rankin,  21  F.  Cas.  No. 
12,804,  6  Blss.  477;  Smith  v.  John- 
son, 22  P.  Cas.  No.  13.066,  4  Blatchf. 
252;  Morris  ▼.  Wright,  L.  R.  5  C:h. 
279;  Maple  v.  Junior  Army,  etc.. 
Stores,  21  Ch.  D.  869;  Cooper  v. 
Whittlngham,  15  Ch.  D.  601;  Morris 
V.  Ashbee,  L.  R.  7  Bq.  84;  Scott  v. 
Stanford,  L.  R.  S  Eq.  718;  Kelly  v. 
Morris,  It.  R.  1  Bq.  697:  Lewis  v. 
Chapman,  3  Beav.  183,  43  EngCh  133. 
49  Reprint  52;  Lewis  t.  FuUarton,  2 
Beav.  6,  17  BngCni  6,  48  Reprint  1080; 
Platts  V.  Button,  Coop.  303,  10  Eng 
Ch  803,  36  Reprint  566,  18  Ves.  Jr. 
447,  84  Reprint  583;  Johnson  v. 
Wyatt,  2  De  O.  J.  &  S.  18,  67  BngCh 
IB,  46  Reprint  281;  Chappell  v.  Dav- 
idson, 8  De  G.  M.  &  G.  1,  67  EngCh 
1,  44  Reprint  289;  Novello  v.  James, 

5  De  G.  M.  &  Q.  876,  54  EngCh  686, 
43  Reprint  1111;  Rundell  v.  Murray, 
Jac.  311,  4  EngCh  311,  37  Reprint 
868;  McNeill  v.  Williams.  11  Jur.  344; 
Jarrold  v.  Houlston,  3  Kay  &  J.  708, 
69  Reprint  1294;  Stevens  v.  Wlldy, 
19  L.  J.  Ch.  190;  Smith  v.  Chatto. 
81  L.  T.  Rep.  N.  S.  775;  Southey  v. 
Sherwood,  2  Merlv.  435,  35  Reprint 
1006;   Bramwell   v.    Halcomb,    3    Myl. 

6  C.  737,  14  EngCh  737,  40  Reprint 
1110;  Saunders  v.  Smith,  3  Myl.  &  C. 
711,  14  EngCh  711,  40  Reprint  1110; 
Baily  V.  Taylor,  1  Buss.  &  M.  73.  6 
EngCh  73.  39  Reprint  28,  Taml.  296. 
12  EngCh  296,  48  Reprint  118;  Sheriff 
v.  Coates,  1  Russ.  &  M.  159,  6  EngCh 
159,  39  Reprint  61;  Robinson  v.  Wll- 
kins,  8  Ves.  Jr.  224  note,  32  Reprint 
341  note:  Hogg  v.  Klrby,  8  Ves.  Jr. 
216,  32  Reprint  336. 

[a]  Wber*  tUtur  vinwy  is  ahowa 
(1)  the  court  will  grant  an  Injunc- 
tion without  waiting  until  the  full 
extent  of  the  piracy  can  be  ascer- 
tained, Lewis  V.  FuUarton,  2  Beav. 
6,  17  BngCh  6,  48  Reprint  1080.  (2) 
Where  there  Is  no  doubt  of  the  in- 
fringement,  and  no   defense  render- 


'  ing  It  inequitable  to  grant  the  relief 
prayed  for,  a  preliminary  injunction 
will  be  granted.  Encyclopeedla  Brl- 
tannlea Co.  V.  American  Newspaper 
Assoc.  130  Fed.  460  [aff  134  Fed. 
831,    1024.    67   CCA   281). 

rb]  VloIaUon  of  salo  prloa.— 
Where  the  complainant  sold  Its  books 
only  through  authorized  agents  on 
the  express  condition  that  they 
should  maintain  a  certain  price  and 
each  book  contained  a  notice  of  the 
conditions,  It  was  held  that  a  prer 
limlnary  injunction  would  be  fcranted 
against  defendant  who  secured  sev- 
eral copies  of  the  books  with  knowl- 
edge of  the  conditions  and  offered 
them  for  sale  at  less  than  the  flxed 
price.  Authors,  etc..  Assoc,  v.  CGor- 
msn  Co..  147  Fed.  616. 

79.  .Skillan  Co.  v.  Royal  Muslo 
Roll  Co.,  196  Ped.  926;  Sampson,  etc, 
Co.  V.  Seaver-Radford  Co..  189  Fed. 
761;  Banks  v.  McDlvitt,  2  P.  Cas.  No. 
961.  13  Blatchf.  168. 

80.  See  Infra  it  343-348. 

[a]  Iliftln(«n«Bt  by  olaistur  is 
ground  for  denying  a  preliminary  in- 
junction. Sweet  V.  Bromley,  164  Fed. 
754. 

SL,  Chappell  v.  Fields,  210  Fed. 
864,  127  CCA  448;  Nixon  v.  Doran, 
168  Fed.  B7B. 

[a]  meaaoa  for  nle^— "Prelimi- 
nary Injunctions  are  granted  more 
readily  In  dramatic  than  In  other 
cases  because  the  delay  Involved  In 
waiting  for  a  final  decree  would  gen- 
erally amount  to  a  denial  of  justice." 
Chappell  V.  Fields.  210  Fed.  864,  86«. 
127  CCA  448. 

89.  Dun  V.  Lumbermen's  Credit 
Assoc,  208  U.  S.  20.  28  SCt  886,  52 
L.  ed.  663,  14  AnnCas  EOl  [aff  144 
Fed.  83,  75  CCA  241];  Bobbs-Merrill 
Co.  V.  E<quitable  Motion  Pictures 
Corp.,  232  Fed.  791;  White  v.  Bender, 
186  Fed.  921;  Rlcordl  v.  Hammer- 
stein, 160  Fed.  460;  BncyclopGedia 
Brltannlea  Co.  v.  American  News- 
paper Assoc,  ISO  Ped.  460  [aff  134 
Fed.  831,  67  (XiA  281]-  Sampson,  etc, 
Co.  V.  Seaver-Radford  Cq^  129  Fed. 
761;  Trow  Directory,  etc.,  (jo.  v.  Boyd, 
97  Fed.  686;  West  Pub.  Co.  v. 
Lawyers'  Co-op.  Pub.  Co.,  63  Ped. 
265;  Hanson  v.  Jaccard  Jewelry  Co.. 
32  Fed.  202;  Goldmark  v.  Krellng,  26 
Fed.  349;  Scrlbner  v.  Stoddart,  21  P. 
Cas.  No.  12,661,  8  WklyNC  (Pa.)  81; 
Spottlswoode  v.  Clark,  1  Coop.  t.  Cott.- 
254.  47  Reprint  844,  2  Phll7  154,  22 
EngCh  154,  41  Reprint  900;  McNeill 
v.  Williams,  11  Jur.  844;  Saunders  v. 
Smith,  3  Myl.  &  C.  711,  14  BngCh 
711,  40  Reprint  1100;  Ainsworth  v. 
Bentley,  14  Wkly.  Rep.  630. 

"Of  late  years  the  tendency  or  In- 
clination of  the  Court  of  Chancery 
has,  I  think,  been,  and  properly  been, 
rather  to  restrict  and  dlminlsn  than 
to  extend  or  Increase,  the  class  or 
number  of  cases  In  which  It  inter- 
feres by  injunction  In  cases  of  con- 
tested copyright  b6fore  the  establish- 
ment of  the  legal  title:  the  Court 
has,  of  late  years  especially,  given 
great  weight  to  the  consideration  of 
the  question,  which  of  the  two 
parties  to  the  dispute  is  more  likely 
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.all  really  donbtful  cases  a  prelimmary  injunction 
should  be  refused."  An  application  for  a  prelim- 
inary injunction  may  be  supported,^  or  opposed  by 
afiSdavits." 

Validity  or  .exlBtence  of  the  copyright.  A  pre- 
liminary injunction  will  be  refused  if  the  court  en- 
tertains a  reasonable  doubt  as  to  the  existence  or 
validity  of  the  copyright,"  and  it  is  immaterial 
whether  the  doubt  arises  as  to  the  facts  of  the  case 
or  as  to  the  law.*^ 


Inftingemmt  of  the  copyright.  Although  plain- 
tiff's copyright  is  established,  if  there  is  a  ODubt  as 
to  whether  or  not  it  has  been  infringed,  a  prelim- 
inary injunction  will  be  denied." 

Defendant's  flnandal  reBponaibility.  The  ability 
of  defendant  to  respond  to  any  recovery  for  dam- 
ages or  profits  that  may  be  assessed  on  final  hear- 
ing is  also  an  important  fact  to  be  considered;" 
and  where  a-  recovery  of  damages  and  profits  at 
final  hearing  will  be  an  adequate  remedy,  and  de- 


judement  of  an  Interlocutory  nature 
against  them;  and  to  the  considera- 
tion also  of  the  very  "possible.  If  not 
probable  efCect  which  an  Injunction 
may  have  to  the  defendant's  preju- 
dice In  an  action."  McNeill  v.  WU- 
tiams,  11  Jur.  344,  S45. 

[a]  AvpUoatlOB  of  rnle.p— (1)  "It 
is  said  that  a  preliminary  Injunction 
ourht  not  to  be  allowed  because  the 
defendants  have  a  large  capital  in- 
vested and  1,500  or  2,000  men  em- 
ployed in  their  business,  and  that 
an  injunction  would  do  them  Irrep- 
arable injury.  It  Is  true  that  In 
cases  of  this  nature  the  court  will 
sometimes  balance  Inconveniences, 
and  withhold  preliminary  injunction 
where  its  allowance  will  cast  a 
burden  upon  the  defendant  dispro- 
portionate to  the  relief  which  Its  al- 
lowance will  UfCord  the  complainant. 
But  this  Is  not  such  a  case.  If  the 
injunction  be  here  allowed,  the  de- 
fendants may  continue  their  business 
as  soon  as  they  shall  have  substi- 
tuted for  the  articles  now  published 
by  them  other  articles  which  do  not 
infringe  the  complainant's  copy- 
righted articles."  Encyclopedia  Brl- 
tannica  Co.  v.  American  Newspaper 
Assoc.  ISO  Fed.  460,  466  [afT  134  Fed. 
831,  67  CCA  281).  (2)  "Whatever 
may  be  the  ultimate  result,  the  case 
Is  not  one  justifying  a  preliminary 
injunction.  Especially  is  this  view 
conflrmed  when  there  is  nothing  to 
show  irreparable  injury  pendente  lite. 
PlaintilTs  play  Is  not  being  produced, 
and  the  picture  will  not  hurt  the  sale 
of  the  novel  for  the  present." 
Bobbs-Merrill  Co.  v.  Equitable  Mo- 
tion Pictures  Corp.,  232  Fed.  791,  798. 

[b]  Woika  of  a  txaxuiitory  nature. 
— Unless  the  court  is  quite  clear  as 
to  what  are  the  legal  rights  of  the 

?iarties,  it  is  much  the  safest  course 
o  abstain  from  exercising  Its  juris- 
diction till  the  legal  right  has  Ijeen 
determined,  where  the  controversy 
arises  over  works  of  a  transitory 
nature,  such  as  almanacs.  "In  such- 
a  case,  if  the  plaintiff  is  right,  the 
court  has  some  means,  at  least,  of 
indemnifying  him,  by  making  the  de- 
-fendant  keep  an  account;  whereas,  if 
the  defendant  be  right,  and  he  be 
restrained.  It  is  utterly  imposalble  to 

give  him  compensation  for  the  loss 
e  will  have  sustained.  And  the 
effect  of  the  order  in  that  event  will 
be  to  commit  a  great  and  irremedi- 
able injury."  Spottlswoode  v.  Clark, 
2  PhlL  154,  167.  22  EngCh  154. 

as,  Bobbs-Merrill  Co.  v.  Equitable 
Motion  Pictures  Corp.,  232  Fed.  791; 
Photo  Drama  Motion  Picture  Co.  v. 
Social  Uplift  Film  Corp.,  213  Fed. 
374  [aff  220  Fed.  448,  137  CCA  421; 
Qinn  V.  Apollo  Pub.  Co.,  209  Fed.  713; 
Hoffman  v.  Le  Traunlk,  209  Fed.  376; 
Ricordi  v.  Mason.  201  Fed.  182;  White 
V.  Bender,  185  Fed.  921;  Green  v. 
MtnEenshelmer,  177  Fed.  286:  Benton 
v.  Van  Dyke,  170  Fed.  203;  Sav- 
age v.  Hoffman,  169  Fed.  684;  Sweet 
V.  Bromley,  164  Fed.  754;  OopslU  v. 
C.  E.  Howe  Co.,  149  Fed.  905;  De 
Jonge  V.  Breuker,  147  Fed.  783; 
American  Mutoscope,  etc.,  Co.  v.  Edi- 
son Mfg.  Co.,  137  Fed.  262;  Dun  v. 
International  Mercantile  Agency,  127 
Fed.  173;  Harper  v.  Holman,  84  Fed. 
224;  Mead  v.  West  Pub.  Co.,  80  Fed. 
380;  Miller  v.  McElroy,  17  P.  Ca». 
No.  9.681,  2  PaLJ  305. 
"Such   a  writ  should  never   issue 


unless  the  court  la  clearly  of  the 
opinion  that  the  complainant  will 
succeed  at  final  hearlner."  Benton  v. 
Van  Dyke,  170  Fed.   203,   204. 

[a]  Disputed  and  donbtfol  qvM- 
tlons. — (1)  On  motion  for  a  prelimi- 
nary Injunction,  all  disputed  or 
doubtful  questions  of  fact  must  be 
resolved  against  complainant.  Photo 
Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corp..  213  Fed.  874  faff 
220  Fed.  448,  137  CCA  42].  (2)  Thus 
where  it  was  a  matter  of  much 
doubt  whether  plalntlfTs  engravings, 
published  with  a  price  list  of  the 
articles  described  In  his  book  as  an 
advertisement  of  those  articles,  were 
Intrinsically  valuable  as  works  of 
art  the  injunction  was  denied.  Lamb 
v.  Grand  Rapids  School  Furniture 
Co.,  39  Fed.  474. 

[b]  State  oompOtMon.  of  statutes. 
— A  court  should  not  Interfere  by  In- 
junction to  restrain  the  publication 
by  a  state  of  a  new  compilation  of 
Its  laws  determined  by  Its  legisla- 
ture to  be  required  by  the  public  in- 
terests, and  which  has  been  com- 
pleted, on  the  ground  that  the  com- 

?iler  has  appropriated  the  labor  of  a 
ormer  compiler  In  Infringement  of 
his  copyright,  unless  the  right  to 
the  relief  is  clearly  manifest  from 
the  evidence.,  Howell  v.  Miller,  91 
Fed.  129,  33  CCA  407. 

84.  Farmer  v.  Calvert  Lith.,  etc., 
Co..  8  F.  Cas.  No.  4,651,  1  Flipp.  228; 
Anglo-Canadian  Music  Pub.  Assoc,  v. 
Wlnnlfrlth,  15  Ont.  164  (affidavit  of 
ownership  not  controverted  is  suffi- 
cient evidence  where  not  denied). 

[a]  Aflldavlts  In  rebuttal. — On  the 
question  of  infringement,  a  complain- 
ant may  read  affidavits  in  rebuttal, 
although  in  support  of  his  title,  by 
strict  chancery  practice,  he  must  de- 

Eend  on  the  affidavits  filed  with  his 
ill.     Farmer   v.    Calvert   Llth.,    etc., 
Co.,  8  F.  Cas.  No.  4,651,  1  Flipp.  228. 

85.  See  cases  passim;  and  gen- 
erally Injunctions  [22  Cyc  724]. 

8&  GInn  v.  Apollo  Pub.  Co.,  209 
Fed.  713:  Hoffman  v.  Le  Traunlk,  209 
Fed.  375;  Nixon  v.  Doran,  168  Fed. 
575;  Littleton  v.  Fischer,  137  Fed. 
684;  American  Trotting  Register 
Assoc.  V.  Gocher,  70  Fed.  237;  Lamb 
V.  Grand  Rapids  School  Furniture 
Co.,  39  Fed.  474;  TuengUng  v.  Schile, 
12  Fed.  97,  20  Blatchf.  452;  Jollie  v. 
Jaques,  13  F.  Cas.  No.  7,437,  1 
Blatchf.  618;  Martlnettl  v.  Magulre, 
16  F.  Cas.  No.  9,173,  1  Abb.  866; 
Miller  V.  McElroy,  17  F.  Cas.  No. 
9,681,  2  PaLJ  305;  Scrlbner  v.  Stod- 
dart,  21  P.  Cas.  No.  12,581,  8  WklyNC 
(Pa.)  61;  Walcot  v.  Walker,  7  Ves. 
Jr.  1,  32  Reprint  1. 

[a]  VIrJntlff  mwrt  Show  oom^- 
ance  with  law. — ^A  temporary  injunc- 
tion will  not  be  granted  unless  com- 
plainant shows  affirmatively,  beyond 
any  doubt,  that  he  haa  complied  with 
the  copyright  law.  American  Trot- 
ting Register  Assoc,  v.  Gocher,  70 
Fed.  237. 

[b]  Xnauffldant  proof  of  oopyilfflit. 
— It  has  been  held  that  wnere  plain- 
tiff has  shown  a  copyright  of  a  book 
and  a  copy  of  a  book  having  the 
same  title,  and  that  defendant  Is 
publishing  a  book  containing  extracts 
from  it,  but  has  not  shown  that  the 
copy  produced  is  a  copy  of  the  book 
copyrighted,  and  defendant  denies 
that  It  is,  there  is  no  ground  for  a 
preliminary  Injunction.  Humphreys' 
Homeopathic   Medicine   Co.    v.   Arm- 


strong, 30  Fed.  «(. 

[c]  Defenae  of  Oedloatiom.^ — ^Pre- 
liminary Injunction  will  not  Issue 
against  the  publication  of  defend- 
ant's arrangement  of  a  musical  com- 
position, althougli  it  Is  practically  a 
reproduction  of  complainants'  copy- 
righted arrangement  thereof,  com- 
plainants having  also  published  un- 
copyrlghted  editions  of^the  compoBl- 
tion,  the  character  and  extent  of  the 
dedication  to  the  public  tlirough 
which  cannot  be  determined  on  the 
affidavits  and  inspection  of  the  re- 
spective scores,  so  that  It  is  impos- 
sible to  decide  the  extent  of  any 
trespass  by  defendant  on  the  rights 
secured  to  complainants  by  the  copy- 
right, and  it  not  appearing  that  de- 
fendant is  unable  to  respond  in  dam- 
ages. Littleton  v.  Fischer,  187  Fed. 
684. 

67.  Hoffman  v.  Le  Traunik,  209 
Fed. '876;  Little  v.  Gould.  18  F.  Caa 
No.  8.394,  2  Blatchf.  166:  Scrlbner  v. 
Stoddart,  21  F.  Cas.  No.  12,661.  3 
WklyNC  (Pa.)  61;  Lowndes  v.  Dun- 
combe,  2  Coop.  t.  Cott.  216,  47  Re- 
print 1134   (title  of  plaintiff  must  be 

[a]  '  Wliare  the  facta  are  nadla- 
pnted,  or  admitted,  and  present  a 
clear  cut  question  of  law,  however 
doubtful,  it  may  be  disposed  of  on 
appeal  from  refusal  to  grant  an  In- 
junction pendente  lite,  without 
trenching  on  the  discretionary 
powers  of  the  court  below.  Asso- 
ciated Press  V.  Internatlonid  News 
Service,  245  Fed.  244,  —  CCA  —  {mod 
and  aff  240  Fed.  983]. 

88.  Bobbs-Merrill  Co.  v.  Ehiuitable 
Motion  Pictures  Corp.,  232  Fed.  791; 
Benton  v.  Van  Dyke,  170  Fed.  203; 
Nixon  V.  Doran,  168  Fed.  575;  Gop- 
slU  V.  C.  E.  Howe  Co.,  149  Fed.  905; 
De  Jonge  v.  Breuker,  147  Fed.  7C3; 
Littlejohn  v.  Fischer,  137  Fed.  684; 
American  Mutoscope,  etc.  Ck>.  v.  EMi- 
son  Mfg.  Co.,  137  Fed.  262;  Hubges 
V.  Belasco,  130  Fed.  388;  Dun  v.  In- 
ternational Mercantile  Agency.  127 
Fed.  178:  Colliery  Engineer  Co.  v. 
United-  (jorrespondence  Schools  Co., 
94  Fed.  162;  Harper  v.  Holman.  84 
Fed.  224;  Blunt  v.  Patten,  8  F.  Cas. 
No.  1,580,  2  Paine  397:  Miller  v.  Mc- 
Elroy, 17  F.  Cas.  No.  9,861.  See 
Morris  v.  Wright,  L.  R.  5  Ch.  279 
(Injunction  denied  in  absence  of 
satisfactory  evidence  of  actual  con- 
tents of  a  new  directory  not  yet  pub- 
lished). 

[a]  BeaaoB  for  ml*.— "Conflicting 
affiants  should  be  cross-examined." 
Dun  v.  International  Mercantile 
Asency.  127  Fed.  178,  174. 

[b]  ZajimotloB  daaJad  wdar  rala. 
— ^Where  neither  complainant's  novel 


nor  defendant's  photoplay  was  strik- 
ingly original,  and,  although  they 
each     dealt     with    circus     life,     the 


themes  were  differently  treated,  and 
there  was  sufficient  difference  be- 
tween defendant's  photoplay  and 
complainant's  novel  to  make  It  doubt- 
ful whether  there  had  been  a  piracy, 
a  preliminary  Injunction  restraining 
a  production  of  the  photoplay  will 
not  'be  granted,  a  dramatisation  of 
the  novel  not  being  produced.  Bobbs- 
Merrill  Co.  V.  Equitable  Motion  Pic- 
tures Corp.,  232  Fed.  791. 

88.  Boosey  v.  Empire  Music  Co.. 
224  Fed.  646;  GInn  v.  ApoUo  Pub.  Co.. 
209  Fed.  713;  Littleton  v.  Fischer, 
137  Fed.  684;  Hanson  v.  Jaccard 
Jewelry  Co.,  32  Fed.  202. 


For  later  eases,  developments  and  oliaaces  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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lendant  is  able  to  respond  for  any  probable  recov- 
ery, a  preliminary  injunction  may  be  denied."" 

Keeping  account  and  giving  bomd.  Where  a  tem- 
ptrary  injunction  is  refused,  the  court,  as  a  con- 
dition of  such  refusal,  may  compel  defendant  to 
keep  an  account  of  all  sales  and  profits  while  await- 
ing a  final  hearing,"^  and  to  give  a  bond  conditioned 
for  the  paj^ment  of  such  som  as  may  ultimately  be 
decreed  against  him.'* 

Lacbes.  Laches  on  the  part  of  plaintiff  in  seek- 
ing relief  is  one  of  the  moet  frequent  grounds  for 


denying  a  preliminary  injunction.**  Bnt  laches,  in 
the  sense  of  mere  delay,^  especially  where  ex- 
plained or  excused,**  as  by  want  of  earlier  knowl- 
edge of  the  infringement,*"  is  not  necessarily  a  bar 
to  even  a  preliminary  injunction.*' 

Other  gronnds  for  deniaL  A  preliminary  injunc- 
tion will  not  bo  granted  on  a  bill  which  is  plainly 
demurrable;**  nor  will  it  be  granted  to  restrain  the 
infringement  of  future  numbers  of.  a  periodical  not 
yet  published  or  copyrighted,**  or  in  cases  where 
the  infringing  matter  can  be  readily  reproduced  in 


90.  White  V.  Bender.  185  Fed.  »21; 
Keene  v.  Wheatley,  11  F.  Cas.  No. 
7.644  (where  a  preliminary  Injunc- 
tion was  refused,  ^althoush  the  court 
was  satisfied  Of  plalntlfTs  right  and 
defendant's  Infringement,  because  it 
believed  the  extent  of  plalntlS's  in- 
Jury  to  be  sustained  prior  to  the  final 
hearing  could  readily  be  measured 
and  be  compensated  In  money,  and 
the  danger  of  loss  to  defendant  be 
thus  avoided).  - 

91.  Sampson,  etc.,  Co.  v.  Seaver- 
Kadford  Co.,  129  Fed.  761;  Trow 
Directory  Printing,  etc.,  Co.  v.  Boyd, 
97  Fed.  686;  West  Pub.  Co.  v. 
I.awvers'  Co-op.  Pub.  Co.,  63  Fed.  265; 
Hubbard  v.  Thompson,  14  Fed.  689; 
JolUe  v.  Jaques.  13  F.  Cas.  No.  7,437, 
1  Blatchf.  618;  Spottlswoode  v.  Clark, 
1  Coop.  t.  Cott.  264,  47  Reprint  844,  2 
Phil.  154.  22  EngCh  154,  41  Reprint 
900;  McNeill  v.  Williams,  11  Jur.  344; 
Mawman  v.  Tegg,  2  Russ.  385,  3  Sng 
Ch  385.  38  Reprint  380;  Wllklrts  v. 
Aikln.  17  Ves.  Jr.  422,  34  Reprint  163. 

[a]  OUactloss  to  tills  sraottOA, — 
"But  one  difllculty  In  all  these  cases 
Is  that,  though  keeping  an  account  of 
the  profits  may  prevent  the  defend- 
ant from  deriving  any  profit,  as  he 
may  ultimately  be  obliged  to  account 
to  the  plaintiff  for  all  his  gains,  yet. 
If  the  work,  which  the  defendant  Is 
publishing  In  the  meantime,  really 
affects  the  sale  of  the  work  which 
the  plaintiff  seeks  to  protect,  the 
consequence  Is,  that  the  rendering 
the  profits  of  the  former  work  to  the 
complaining  party  may  not  be  a  sat- 
isfaction to  him  for  what  he  might 
have  been  enabled  to  have  made  of 
his  own  work.  If  it  had  been  the  only 
one  published:  for  he  would  argue, 
that  the  profits  of  the  Defendant, 
aa  compared  with  the  profits  which 
he,  the  Plaintiff,  has  been  improperly 

grevented  from  making,  could  only 
e  in  the  proportion  of  eight  shil- 
lings, the  price  of  a  copy  of  the  one 
book,  to  one  guinea,  the  price  of  a 
copy  of  the  other.  If  the  prtnclplet 
upon  which  the  Court  acts.  Is — that 
satisfaction  Is  to  be  made  to  the 
plaintiff, — I  cannot  see,  though  I 
never  knew  it  done,  why,  if  a  party 
succeeds  at  law  in  proving  the  pir- 
acy, the  Court  should  not  give 
him  leave  to  go  on  to  ascertain, 
if  be  can,  hla  damages  at  law; 
or  if,  after  applying  the  profits 
which  are  handed  over  to  him  by  the 
defendants,  he  can  show  that  they 
were  not  a  satisfaction  for  the  in- 
jury done  to  him,  I  cannot  see  why 
the  Court  might  not  in  such  a  case 
direct  an  issue  to  try  what  further 
damnification  the  plaintiff  had  sus- 
tained." Mawman  v.  Tegg,  2  Rusa 
385.  400,  3  BngCh  386,  38  Reprint  380 
(per  Eldon,  L.  C). 

[b]  BsaUny  sooonnts, — Defendant 
may  be  required  to  file  monthly  ac- 
counts, verified  by  affidavit,  and 
sealed  up,  the  sealed  papers  to  be 
opened  only  on  order  of  the  court. 
Mawman  v.  Tegg,  2  Russ.  88S,  3 
KneCh  385,  38  Reprint  380. 

93.  Boosey  V.  Empire  Music  'Co.. 
224  Fed.  646;  (Jopsill  v.  C.  B.  Howe 
Co.,  149  Fed.  90S;  De  Jonge  v.  Breu- 
ker.  147  Fed.  788;  Sampson,  etc.,  Co. 
V.  Seaver-Radford  Co.,  129  Fed.  761; 
Trow  Directory,  etc.,  Co.  v.  Boyd,  97 
Fed.  686;  American  Trotting  Regis- 
ter Assoc.  V.  Gocher.  70  Fed.  237; 
West  Pub.  Co.  T.  Lawyers'  Co-op. 
Pub.  Co.,  68  Fed.  265   (where  a  pre- 


liminary Injunction  was  granted, 
with  leave  to  defendant  to  continue 
to  furnish  the  book,  alleged  to  be  an 
infringement,  to  regular  subscribers 
and  others  with  whom  it  had  con- 
tracted to  deliver  It,  on  giving  bond 
to  keep  an  account  of  sales  and  to 
pay  such  damages  as  might  be 
awarded  to  the  complainant);  Hub- 
bard V.  Thompson,  14  Fed.  689. 

[a1  Olrcnmstaacas  Jnstlfyingr  hond 
la  llsn  of  lajtinotlon. — "These  cases 
must  be  viewed  and  dealt  with  from 
a  practical  standpoint.  Songs  of 
this  character  usually  have  a  tempo- 
rary vogue,  and,  if  the  sale  Is 
stopped    just   at    the    time    that    the 

Subllc  is  keen,  serious  Injury  may  be 
one,  even  though  a  plaintiff  gives 
a  bond  or  undertaking  to  respond. 
On  the  other  hand,  the  financial 
showing  of  the  defendant  here,  so 
far  as  disclosed  by  the  papers.  Is  not 
satisfactory,  and.  should  plaintiffs 
ultimately  prevail,  they  may  have 
their  labor  for  their  pains.  A  fur- 
ther consideration  Is  that  the  sale  of 
defendant's  composition  cannot  in- 
terfere with  the  sale  of  plaintiffs' 
composition  by  virtue  of  the  Inherent 
difference,  generally  speaking,  of  the 
tastes  to  which  they  appeal;  and 
therefore  the  case  is  not  one  where 
plaintiffs"  commercial  exploitation  of 
their  composition  Is  Interfered  with, 
but  one  which  involves  solely  the 
rights  under  the  statute.  Under  all 
theoe  circumstances,  I  have  con- 
cluded that  the  fair  course  to 
pursue  Is  as  follows:  The  motion 
will  be  granted,  but  injunction  will 
be  suspended,  provided  defendant 
files  in  the  office  of  the  clerk,  five 
days  after  the  entry  of  the  order 
herein,  a'bond  pending  final  hearing, 
or  appeal  from  this  order,  in  the  sum 
of  83,000;  also  a  full  statement  of 
the  sale  made  by  it  up  to  the  date 
of  the  entry  of  the  order,  and  there- 
after file  upon  the  Itth  and  1st  days 
of  each  month  a  statement  of  suc- 
ceeding sales.  In  justice  to  both 
sides,  the  cause  will  be  advanced  to 
the  March  calendar  for  trial."  Boosey 
V.  Empire  Muslo  Co.,  224  Fed.  646, 
647. 

98.  Bichel  v.  Maruln.  241  Fed.  404; 
Heln  V.  Harris,  175  Fed.  875  [aff  183 
Fed.  107,  106  CCA  399];  Sweet  v. 
Bromley,  154  Fed.  754;  Rlcordl  v. 
Hammersteln,  160  Fed.  469;  L.ewis  v. 
Chapman,'  3  Beav.  ISS,  43  EngCh  138 
4»  Reprint  62;  Rundell  v.  Murray 
Jac  811,  4  E!ngC3i  811, '  87  Reprint 
868;  Saunders  v.  Smith,  8  Myl.  &  C. 
711,  14  EngCh  711.  40  Reprint  1100; 
Piatt  V.  Button,  19  Ves.  Jr.  447,  34 
Reprint  683. 

"The  court  should  b«  particularly 
hesitant  about  granting  a  prelimi- 
nary injunction  after  months  of  de- 
lay, and  where  It  appears,  by  the  af- 
fidavits of  the  defendants,  that  they 
did  not  know  of  the  existence  of  the 
plaintiffs'  manuscript  until  the  com- 
mencement of  this  suit."  Bichel  v. 
Marcln,  241  Fed.  404.  411. 

"The  plaintiff  has  permitted  sev- 
eral people  to  publish  these  dances, 
some  of  them  for  fifteen  years;  thus 
encouraging  others  to  do  so.  That, 
it  is  true,  is  not  a  justification;  but 
under  these  circumstances  a  Court 
of  Ekiulty  will  not  Interfere  in  the 
first  instance. '  If  as  is  represented, 
some  of  them  were  published  only 
li'^J^.??''  ■"*  O"*  *wo  months  ago. 
the  Bill  ought  to  have  been  conHmd 


to  those."  Piatt  v.  Button,  19  Ves. 
Jr.  447,  448,  34  Reprint  583. 

XAohes  gaaezally  see  Equity  [16 
Cyc  160  et  seq];  Injunctions  [22  Cyc 
777  et  seq]. 

9*,  Heln  v.  Harris,  176  Fed.  876 
[aff  183  Fed.  107,  106  CCA  399];  Eis- 
feldt  v.  Campbell,  171  Fed.  594; 
Wooster  V.  Crane,  147  Fed.  616,  77 
CCA  211.  »    •  • 

[a]  liar*  delay  without  prejndioe 
to  detsndaat^— "The  complainant  has 
undoubtedly  delayed  long.  Had  the 
defendant  shown  any  prejudice  re- 
sulting from  that  delay,  I  should  not 
frant  the  temporary  injunction;  but 
can  see  no  damage  which  has  been 
done,  except  to  the  complainant,  by 
the  continuance  of  the  infringement, 
and  therefore  I  do  not  think  that  the 
laches  Is  significant."  Heln  v.  Har- 
ris, 176  Fed.  875,  877  [aff  188  .Fed. 
107,   105  CCA  399]. 

96.  Wooster  v.  Crane,  147  Fed. 
616,  77  CCA  211. 

[a]  Bzonse  for  delay. — "The 
laches  sought  to  be  imputed  to  the 
complainant  consists  in  its  failure 
to  institute  the  suit  until  the  defend- 
ants had  been  proceeding  openly 
with  their  Infringement  for  about  a 
year.  The  delay,  however,  is  satis- 
factorily explained.  The  complain- 
ant was  actively  engaged  In  the  de- 
fense of  a  suit  prosecuted  by  Woos- 
ter [one  of  defendant's]  In  one  of  the 
courts  of  the  state  of  Kansas  to  ob- 
tain a  cancellation  of  the  contract 
which  made  it  the  equitable  owner 
of  the  copyrights.  It  obtained  a 
judgment  in  its  favoY  In  that  suit, 
and  shortly  thereafter  commenced 
the  present  one,  and  at  once  applied 
for  a  temporary  Injunction.  The  cir- 
cumstances, therefore,  refute  rather 
than  suggest  an  acquiescence  in  the 
Infringement  or  an  abandonment  of 
the  copyrights."  Wooster  v.  C^rane, 
147  Fed.  616.  616,  77  CCA  211. 

[b]  Delay  -while  law  doubtful^— 
•The   copyright   of   work  of  an   alien 

was  sold  to  a  British  subject  who 
published  It  in  1844.  The  copyright 
was  infringed  In  1848,  but  the  state 
of  the  law  then  rendered  it  very 
doubtful  whether  the  copyright  was 
protected,  and  the  purchaser  merely 

grotested  against  the  infringement; 
ut  in  1851,  within  a  reasonable  tim* 
after  the  decision  of  a  case  In  the 
exchequer  chamber  had  established 
the  general  question  of  copyright  in 
an  alien,  he  filed  his  bill  and  moved 
to  restrain  the  publication  of  the 
pirated  work.  It  was  held  that  there 
had  been  no  such  delay  aa  to  disen- 
title him  to  an  injunction.  Buxton 
V.  James,  6  De  O.  &  Sra.  80,  64  Re- 
print 1027. 

99.  Werner  Co.  v.  Encyclopsedla 
Brltannlca  Co.,  134  Fed.  831,  1024,  67 
CCA  281  [aff  ISO  Fed.  460].  But  see 
Lewis  V.  Chapman.  3  Beav.  133,  43 
EngCh  133,  49  Reprint  62  (where  in- 
junction was  denied  because  plaintiff 
had  full  means  of  knowledge  which 
was  accordingly  Imputed.  The  do- 
lay  was  for  six  and  one-half  years, 
and  during  one  year  plaintiff  had 
been  In  possession  of  a  complete 
copy  of  defendant's  work). 
_9t.  Werner  Co.  v.  Encyclop!<edla 
Brltannlca  Co.,  134  Fed.  831,  1024,  67 
CCA  281   raff  130  Fed.  460]. 

98.  Ladd  v.  Oxnard,  75  Fed.  703.    I  /> 

99.  Sweet    v.    Bromley,    154    PedllV^ 
764.     Compare  Little  v.  Gould.  16  F. 
Cas.    No.    8.394,    2    Blatchf.    185,    186 
(whers  defendant  was  enjoined  from 
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a  noninfrisging  manner.* 

A  bond  may  be  repaired  of  plaintiff  as  a  con- 
dition of  granting  a  preliminary  injunction.'. 

Dissolation.  Denials  of  plaintiff's  title  or 
right  on  information  and  belief  are  not  sufScient 
to  dissolve  an  injunction.^  A  defendant  guilty  of 
piracy  "may  be  denied  damages  on  dissolution  of  a 
restraining  order,  where  the  dissolution  is  solely  on 
the  ground  of  invalidity  of  plaintiff's  copyright.* 

[i  343]  3.  Pennanent  Injunctions — a.  ui  OineraL 
Under  the  statute,  injunctions  in  copyright  cases 
are  to  be  granted  according  to  the  course  and  prin- 
ciples of  courts  of  equity,  and  on  such  terms  as  the 
court  or  judge  may  deem  reasonable."  Accordingly, 
even  in  the  case  of  permanent  injunctions  at  final 
hearing,  the  court  or  judge  may  exercise  a  meas- 
ure of  sound  Jeg^l  discretion  in  granting  or  refus- 
ing the  injunction.*  But  ordinarily,  if  the  court  is 
satisfied  at  final  hearing  that  plaintiff  has  a  valid 
copyright  and  that  defendant  has  infringed  it,  a 
permanent  injunction  will  be  granted  to  restrain 
further  infringement.^  If  it  is  doubtful  whether 
or  not  there  has  been  an  infringement  of  copyright, 


fiubllshine:  law  reports  "already  pub- 
ished  or  to  be  hereafter  published 
by  the  plaintiffs"). 

[a]  BcMon  for  ml*. — "The  prob- 
lem is  to  reach  and  prevent  future 
acts  of  Infrinerement.  such  as  are 
aimed  at.  But  as  to  these  It  Is  to  be 
observed  that  It  Is  only  copyrighted 
matters  that  are  protected,  and  not. 
therefore,  until  there  has  been  an 
actual  publication  and  proper  steps 
taken  to  copyright  It,  is  a  case  pre- 
sented In  which  the  court  can  Inter- 
fere. In  advance  of  this.  It  would 
have  to  be  assumed,  not  only  that 
the  complainant  would  duly  copy- 
right his  work  and  give  notice  of  it, 
but  that  the  defendants  would  con- 
tinue to  draw  upon  It,  notwithstand- 
ing the  warning  so  given."  Sweet  v. 
Bromley,  154  Fed.  764,  765. 

1.  Cox  V.  Land,  etc.,  Journal  Co., 
L.  R.  9  Eq.  324. 

tal  Xnterloentory  iajnnetloa  r«- 
fttiea  notwltlurtMialaf  iiifxIiimiiMBt. 
—In  a  case  where  the  proprietor  of 
a  newspaper  sought  to  restrain  the 
piracy  of  a  "list  of  hounds."  the  court 
was  of  the  opinion  that,  although  the 
piracy  might  be  established,  the  list 
was  liable  to  such  frequent  changes, 
and  s  correct  list  was  so  easily  ob- 
.tained,  that  it  was  not  a  case  for  an 
Interlocutory  Injunction.  Cox  v. 
Land,  etc,.  Journal  Co..,  L.  R.  9  Eci. 
324.  333  (where' Malins,  V.  C,  said: 
"I  do  not  think  it  Is  a  case  to  be  de  - 
elded  on  an  interlocutory  application; 
and  my  reason  is  this:  this  list  must 
be  corrected  from  week  to  week:  It 
could  not  be  a  correct  list  from  the 
Ist  of  November  until  April,  or  to 
the  end  of  the  hunting  season. 
Changes  must  take  place;  the  list 
of  masters,  huntsmen,  and  whips 
can  hardly  continue  to  be  correct, 
even  for  a  week.  Now,  suppose  I 
were  to  grant  an  injunction,  how  can 
it  be  acted  upon?  The  Defendants 
have  only  to  issue  a  fresh  circular, 
make  an  urgent  appeal  for  answers, 
or  send  a  person  by  rail  and  get  the 
information  from  the  masters  of  the 
hunts,  and  next  week  bring  out  a 
very  correct  list;  and  how  am  I  to 
know  the  way  In  wli''jh  they  got  their 
information?  At  present,  I  do  not 
see  that  I  can  interfere"). 

3.  De  Prato  Statuary  Co.  v.  Giu- 
liani Statuary  Co.,  189  Fed.  90; 
Green  v.  Luby,  177  Fed.  287;  Trow 
Directory  Printing,  etc,  Co.  v.  U.  S. 
Directory  Co..  122  Fed.  191;  Chicago 
Directory  Co.  v.  U.  S.  Directory  Co., 
122  Fed.  189;  Egbert  v.  Greenberg, 
100  Fed.  447. 

3.  Farmer  v.  Calvert  Lith...  etc., 
Co.,  8  F.  Cas.  No.  4,«61,  1  Flipp.  228. 


4.  Broder  v.  Zeno  Mauvais  Music 
Co.,  88  Fed.  74  (Immorality  of  plain- 
tiff's song). 

5.  Act  March  4,  1909  (36  U.  S.  St. 
at  L.  1076  c  320  i  36);  U.  S.  Rev.  St. 
«  4970:  Act  Febr.  15.  1819  (3  U.  S. 
St.  at  L.  481). 

6l  Dun  V.  Lumbermen's  Credit 
Assoc,  209  TT.  S.  20,  28  SCt  335,  52 
L.  ed.  663,  14  AnnCas  601.  See  also 
Injunctions   [22  Cyc  746]. 

7.  West  Pub.  Co.  v.  Lawyers'  Co- 
op. Pub.  Co.,  79  Fed.  766,  25  CCA 
648,  35  LRA  400  [rev  64  Fed.  360, 
26  LRA  441];  WerckmeisteV-  v. 
Pierce,    etc,    Mfg.    Co.,    63    Fed.    446 

trev  on  other  grounds  72  Fed.  64.  18 
CA  4311;  FIshel  v.  Lueckel.  63  Fed. 
499;  Sanborn  Map,  etc.,  Co.  v.  Dakln 
Pub.  Co.,  39  Fed.  266:  Henry  Bill 
Pub.  Co.  V.  Smythe,  27  Fed.  914;- 
Reed  V.  HoUiday,  19  Fed.  326;  Fol- 
som  V.  Marsh,  9  F.  Cas.  No.  4  901,  2 
Story  100;  Daly  v.  Palmer,  6  F.  Cas. 
No.  8.662,  8  Blatchf.  266;  Greene  v. 
Bishop,  10  F.  Cas.  No.  5,763,  1  Cliff. 
186;  Jollle  v.  Jaques,  13  F:  Cas.  No. 
7.437,  1  Blatchf.  618:  Lawrence  v. 
Dana,  14  F.  Cas.  No.  8.136.  4  Cliff.  1; 
Storv  V.  Holcombe,  23  P.  Cas.  No. 
13,497,  4  McLean  306;  Hogg  v.  Scott, 
L.  R.  18  Sq.  444;  Morris  v.  Ashbee, 
L.  R.  7  Eq.  34:  Macklln  v.  Richard- 
son, Ambl.  694,  27  Reprint  461,  7  ERC 
66;  Johnson  v.  Wyatt,  2  De  O.  J.  &  S. 
18.  67  EngCh  lb,  46  Reprint  281; 
Prince  Albert  v.  Strange,  2  De  O.  & 
Sm.  652.  64  Reprint  293,  1  Hall  ft  T. 
1.  47  Reprint  1302,  1  Macn.  &  G.  25, 
47  BngCh  19,  41  Reprint  1171;  Mac- 
Rae  V.  Holdsworth,  2  De  G.  &  Sm. 
496,  64  Reprint  222;  Murray  v.  Bogue. 

1  Drew.  353.  61  Reprint  487;  Tinsley 
V.  Lacy,  1  Hem.  &  M.  747.  71  Reprint 
327;  Dickens  v.  Lee,  8  Jur.  183;  Jar- 
rold  V.  Houlston.  3  Kay  &  J.  708.  69 
Reprint  1294;  Chappell  v.  Sheard.  2 
Kay  &  J.  117,  69  Reprint  717;  Sweet 
V.  Maugham,  11  Sim.  61,  34  BlngCh 
51,  69  Reprint  793;  Campbell  v. 
Scott,  11  Sim.  81,  34  EngCh  31,  59 
Reprint  784;  Whlttingham  v.  Wooler, 

2  SwansL  428.  36  Reprint  679;  Nis- 
bet  V.  Golf  Agency,  23  T.  L.  R.  370; 
Kelly  V.  Hooper.  1  Y.  &  Coll.  197,  20 
EngCh  197,  62  Reprint  862. 

[a]  At  lnt*ilooa.tocy  daei«*«— 
Complainant  Is  entitled  to  an  Injunc- 
tion, if  at  all,  at  the  time  the  decretal 
order  is  entered,  to  restrain  defend- 
ant from  any  further  violation  of  his 
rights,  as  the  whole  case  is  then  be- 
fore the  court.  Lawrence  v.  Dana, 
16  P.  Cas.  No.  8,136,  4  Cliff.  1. 

[b]  Oontast  ovar  titla^— The  mere 
fact  that  the  title  to  a  copyright 
under  a  contract  of  sale  is  in  dispute 
does  not  prevent  the  granting  of  an 


the  oonrt  may,  in  the  exercise  of  its  eonnd  discre- 
tion, refuse  to  grant  an  injunction.'  The  courts 
will  be  slow  in  granting  an  injunction  before  de- 
fendant's work  has  been  published.'  It  has,  how- 
ever, been  done,***  and  there  is  no  reason  whr 
preparations  for  a  threatened  infringement  may  not 
be  carried  so  far  as  to  call  for  an  injunction  to 
prevent  the  consummation  of  the  wrong."  Tberp 
is  some  authority  for  the  proposition  that,  although 
a  copyright  is  not  perfect  until  all  the  requirements 
of  law  are  complied  with,  still,  by  taking  the  ineipi- 
ent  steps,  a  right  is  acquired  which  chancery  will 
protect  until  the  other  acts  may  be  done.'^  But  it 
is  dear  that  no  injunction  can  be  granted  under 
the  copyright  law  to  protect  a  merely  projected 
publication;"  and  under  the  present  statute,  which 
provides  that  no  action  or  proceeding  shall  be  main- 
tained until  the  provisions  as  to  deposit  of  copies 
and  'registration  have  been  complied  with,"  an  in- 
junction will  be  refused  if  sought  in  a  suit  begun 
before  that  time.**  Where  an  action  at  law  cannot 
be  maintained,  an  injunction  will  not  be  granted," 
except  in  cases  of  threatened  infringement  which 

injunction  against  infringement 
Plerpont  v.  Fowle,  19  F.  Cas.  No. 
11,152,  2  Woodb.  &  M.  28. 

8.  Howell  V.  Miller,  91  Fed.  129. 
33  CCA  407;  Blunt  v.  Patten.  3  F. 
Cas.  No.  1.580,  2  Paine  897;  Jollie  v. 
Jaques.  13  F.  Cas.  No.  7.437,  1 
Blatchf.  618;  Murray  v.  Boerue.  1 
Drew.  363.  61  Renrlnt  487;  Spiers  v. 
Brown,  6  Wkly.  Rep.  362. 

9.  Morris  v.  Wright.  L.  R.  S  (%. 
279  (holding  that,  until  defendant's 
work  has  been  published  and  there 
is  evidence  of  the  actual  contents,  an 
Injunction  will  not  be  granted  on  evi- 


dence by  plaintiff  of  the  mode  em- 
Dloyed  Dy  defendant  in  preparing 
his  work). 

10.  Thomas  v.  Lenhon,  14  Fed. 
849:  Little  V.  Gould.  15  F.  Caa.  No. 
8.394,  2  Blatchf.  166;  Bradbury  v. 
Sharp,    [1891]   W.  N.  143. 

11.  Historical  Pub.  Co.  V.  Jones 
Pub.  Co.,  231  Fed.  638,  145  CCA  524; 
Morrison  v.  Pettibone.  87  Fed.  330. 

[a]  ZnJniictloB  gxaaimCl  baton 
piabUoatioa.— Where  de'endant  had 
made  preparations  for  the  public  rep- 
resentation of  plaintiff's  coovrlcrhted 
musical  composition,  Intendinir  to  an- 
ticipate the  performance  by  plaintiff, 
an  Injunction  restraining  the  pro- 
pospd  nerformance  by  defendant  was 
granted.  Thomasv.  Lennon,14Fed.849. 

18.  Wheaton  v.  Peters,  8  Pet.  (U. 
S.)  591.  8  L.  ed.  1056;  BouclcauK  v. 
Wood.  8  F.  Cas.  No.  CT93,  2  Blss.  14; 
Pulte  V.  Derby.  20  F.  Cas.  No.  11.46S. 
6  McLean  828  (both  cases  decided 
under  the  act  of  1831). 

13.  Centennial  Catalogue  Co.  v. 
Porter.  6  F.  Cas.  No.  2,646,  2  Wkly 
NC  (Pa.)  601;  Cate  v.  Devon,  etc. 
Constitutional  NewBpai>er  Co.,  40  Ch. 
D.  600.  And  see  supra  |  106.  Contra 
Little  V.  Gould,  15  F.  Cas.  No.  8.394. 
2  Blatchf.  165  (where  the  injunction 
restrained  defendant  from  publishing 
in  the  future  certain  law  report:: 
which  plaintiff  was  to  publish  In  the 
future);  Bradbury  v.  Sharp,  [1891! 
W.  N.  148  (in  which,  where  a  single 
Illustration  had  been  taken  from 
Punch.  Kekewich.  J.,  said  he  saw  no 
objection  to  the  injunction  extendlnvr 
to  the  protection  of  the  contents  of 
future  numbers  and  granted  a  per- 
petual injunction  accordingly). 

14.  Dapostt  of  copies  aad  regis- 
tration see  supra  {  174  et  seq. 

16.  New  York  Times  Co.  v.  Sun 
Printing,  etc.,  Co.,  2C4  Fed.  586.  1«S 
CCA  64;  New  York  Times  Co.  v.  Star 
Co..   195  Fed.  110. 

16.  Lawrence  v.  Smith,  Jac  471, 
4  EngCh  471,  37  Reprint  928;  Walcot 
V.  Walker,   7  Vjsb.   «,  1.   82  Reprint 
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wonid  be  actionable  if  eonsanimated.^' 

[$  344]  b.  Ofluatlon  of  Infrtngem<mt.  The  cessa- 
tion o£  the  infringement,  although  removing'  the 
occasion  for  an  injunction,  in  no  way  deprives 
plaintiff  of  his  right  to  such  equitable  relief. ^^  The 
rule  here  is  the  same  as  in  patent  and  trade-mark 
casca.^*  But  an  injunction  may '  be  denied  where 
infringement  has  ceased  and  there  is  no  danger  of 
its  renewal  at  any  time  in  the  future.^ 

[(  345]  c.  Damage  to  PlaintifF.  Where  plaintiff 
shows  his  title  to  a  copyright,  and  its  infringement, 

17.  Historical  Pub.  Co.  v.  Jones 
Pub.  Co..  231  Fed.  638,  14E  CCA  524; 
Morrison  v.  Pettlbone,  87  Fed.  ISO. 
See   supra  note   10. 

18.  Alfred  Decker  Cohn  Co.  v. 
Etchlso'n  Hat  Co..  225  Fed.  136;  Gil- 
more  V.  Anderson,  38  Fed.  846:  E. 
W.  Savory,  Ltd.  v.  The  World  of 
Golf.  Ltd.,  [1»141  2  Ch.  666:  Nlsbet 
V.  Golf  Agency,  23  T.  L.  R.  870. 


the  ooart  will  grant  an  injunction  without  proof  of 
actual  damages.'^ 

[i  346]  d.  Slight  Infringement.  In  cases  where 
the  infringement  of  copyright  is  slight,  both  as  to 
the  quality  and  the  value  of  the  matter  copied,  and 
the  pirated  matter  is  quite  out  of  proportion  to  the 
amount  of  original  matter  in  defendant's  work,  the 
court  will  not,  as  a  general  rule,  interfere  by  way 
of  injunction,  but  will  leave  plaintiff  to  his  remedy 
at  law.^  But  there  may  be  cases  where  the  pirated 
matter,  although  small  in  quantity,  is  so  material 


V.  Golf  Agency,  23  T.  L.  R.  870. 

[a]  SMMtdaat's  promise  not  to 
ianlas*  fwrtbsr^— "where  a  right  of 
this  kind  has  been  Infringed  by  a 
defendant,  the  plaintiff  is  entitled  to 
an  order  and  is  not  debarred  from 
eTercising  his  right  to  sue  by  a  sug- 
gestion  on  the  other  side  that  they 
will  promise  not  to  do  It  again  and 
will  pay  such  damages  as  may  be 
agreed  between  them.  I  am  not 
going  to  consider  it,  and  it  is  not 
necessary  from  the  point  of  view  I 
take,  but  supposing  that  the  plain- 
tiffs had  been  offered  all  that  they 
were  entitled  to  except  an  order,  and 
that  then  the  writ  was  Issued  and 
the  defendants  had  repeated  the  offer 
that  they  made  before  action,  enlarg- 
ing their  offer  by  Including  the  costs 
of  the  action  up  to  date,  and  then 
the  plaintiffs  had  persisted  with  the 
action,  I  think  the  whole  of  the  sub- 
sequent costs,  from  the  time  of  their 
offer  to  submit  to  an  order,  would 
be  cast  upon  the  plaintiffs,  but  that 
In  my  opinion  is  the  only  way  in 
which,  where  a  wrong  has  been  done. 
the  defendant  can  escape  from  the 
liability  of  having  the  rights  which 
have  been  infringed  asserted  in  a 
Court  of  law  and  a  proper  order 
obtained."  B.  W.  Savory,  Ltd.  ▼.  The 
■World  of  Oolf.  Ltd.,  [1914]  2  Ch.  566, 
571    (per  Neville,  J.). 

19.  See  Patents  tSO  Cyc  1008]; 
Trade-Marks,  Trade-Names,  and  Un- 
fair Competition  [38  Cyc  902]. 

SO.  Park,  etc.,  Co.  v.  Kellerstrasa, 
181  Fed.  431-  Hartford  Printing  Co. 
V.  Hartford  Directory,  etc..  Co.,  146 
Fed.  332:  Byrne  v.  Statist  Co.,  [1914] 
1  K.  B.  (22;  H.  Blacklock  &  Co.,  Ltd. 
V.  C.  Arthur  Pearson,  Ltd.,  [1915]  2 
Ch.  376;  Sarpy  v.  Holland,  [1908]  2 
Ch.  198.  1  BRC  769.  See  Llllard  v.  Sun 
Printing,  etc.,  Assoc,  87  Fed.  213 
(where Xacombe,  J.,  doubted  whether 
an  inlunctlon  should  be  granted  for 
a  newspaper  Infringement  of  a  cut 
and  accompanying  text,  on  the 
ground  that  there  was  no  likelihood 
of  further  publication  or  sale). 

fa]  App]lo»tloma  of  mle. — (1)  An 
Injunction  is  unnecessary  where  de- 
fendant acted  in  good  faith,  and  im- 
mediately on  notice  of  the  infringe- 
ment destroyed  all  infringing  copies. 
Anglo-Canadian  Music  Pub.  Assoc. 
v.  Dupuis,  27  Que.  Super.  486,  5  Que. 
Pr.  861.  (2)  An  injunction  will  not 
be  granted  to  restrain  infringement 
of  a  copyrighted  bust  where  all  that 
defendant  did  was  to  exhibit  a  model 
and  make  a  single  offer  to  manufac- 
ture and  sell  copies  of  it,  desisting 
on  being  warned.  Britain  v.  Ken- 
nedy, 19  T.  L.  R.  122  (showing  a 
printed  copy  of  a  bust).  (3)  "In  view 
of  the  statement  made  by  the  defend- 
ant Kellerstrass  in  his  affidavit,  pre- 
sented on  this  hearing,  that  he  has 
abandoned  the  pubMcatlon,  dlstrtbu- 
tlon,  or  use  of  the  book  Ihchlbit  B,' 
published  in  1909,  and  that  the  type 
and  matrices  for  printing  the  same 
have  been  destroyed,  and  therefore 
there  Is  no  injury  therefrom  threat- 
ened, the  restraining  order  as  to  that 
is  refused,  but  is  granted  as  to  "Ex- 
Mblt  P,'  the  book  published  in  the 
(IS  C.  J.— 74] 


year  1910."  Park,  etc.,  0>.  v.  Keller- 
strass, 181  Fed.  431,  432.  (4)  Where 
an  infringing  publication  had  become 
no  longer  a  salable  book  at  the  time 
suit  for  Infringement  was  Instituted, 
complainant  was  not  entitled  to  an 
injunction  or  to  an  accounting,  as  an 
incident  to  equitable  relief.  Its  rem- 
edy at  law  being  adequate.  West 
Pub.  Co.  v.  Bdward  Thompson  Co., 
169  Fed.  833  [mod  on  other  grounds 
176  Fed.  833,  100  CCA  303], 

21.  MacmiUan  Co.  v.  King,  233 
Fed.  862;  Sampson,  etc.,  Co.  v. 
Seaver-Radflard  Co.,  134  Fed.  890 
[rev  on  other  grounds  140  Fed.  639, 
72  CCA  65]:  Black  v.  Henry  G.  Allen 
Co.,  66  Fed.  764;  Flshel  v.  Lueckel, 
53  Fed.  499;  Reed  v.  Holliday,  19 
Fed.  325;  Farmer  v.  Ellstner,  33  Fed. 
494;  Weatherby  v.  International 
Horse  Agency  and  Exch.,  Ltd.,  [1910] 
2  Ch.  297;  Morris  v.  Ashbee,  L.  R.  7 
JSq.  34;  Smith  v.  Johnson.  4  G4ffard 
C32,  66  Reprint  868;  Tinsley  v.  Ldicy. 

I  Hem.  &  M.  747,  71  Reprint  327; 
Tinsley  v.  Lacy,  32  L.  J.  Ch.  636 
[expl  Whittingham  v.  Wooler,  2 
Bwanst.  428,  36  Reprint  679];  Sweet 
V.  Maugham,  11  Sim.  51',  34  EngCh 
51,  59  Reprint  793;  Campbell  v.  Scott, 

II  Sim.  31,  34  BngCh  31,  69  Reprint 
784;  Kelly  v.  Hooper,  1  Y.  &  Coll. 
197,  20  KngCh  197,  62  Reprint  862. 
But  see  Borthwlck  v.  Kvenlng  Post, 
37  Ch.  D.  449  (where  an  Injunction 
was  refused,  part  of  a  newspaper's 
title  having  been  appropriated  with- 
out damage):  Saunders  v.  Smith,  '3 
Myl.  &  C.  7li,  14  BngCh  711,  40  Re- 
print 1100  (where  it  was  held  that, 
where  the  proportion  of  piracy  was 
very  small,  an  injunction  would  not 
issue  without  proof  of  actual  injury 
or  that  injury  would  probably  oc- 
cur). 

"Proof  of  actual  damages  is  not 
necessary  for  the  issuance  of  an  in- 
junction, if  Infringement  appears  and 
damage  may  probably  follow  from 
its  continuance.  ...  It  is  understood 
that  no  accounting  is  desired  by  the 
plainflft,  and  an  Injunction  only  is 
scught.  To  that  I  think  the  plaintiff 
is  entitled."  Macmillan  Co.  v.  King, 
223    Fed.    862,    868. 

"It  appears  to  me  that  an  infringe- 
ment has  taken  place;  and  that  as  to 
damage,  the  view  taken  Iv  Shadwell, 
V.  C.  in  Campbell  v.  Scott.  11  Sim. 
31,  34  EngCh  31,  59  Reprint  784,  is 
correct,  that  when  once  the  Court 
has  found  that  there  is  'injuria,'  the 
plaintiff  ought  to  be  allowed  to  Judge 
of  the  'damnum:'  who  can  tell  to 
what  extent  she  may  be  prejudiced 
by  the  best  portions  of  her  work  be- 
ing printed  and  sold  without  her 
consent?  It  would  be  very  dlflicult 
for  any  Jury  to  arrive  at  an  exact 
conclusion  upon  that  suhlect."  Tins- 
ley  v.  Lacy,  32  L.  J.  Ch.  N.  S.  686, 
539. 

Oompetitlon  as  affaotlof  qnssttoB 
of  Infnngeiaaat  see  supra  9  282. 
I  93.  Dun  v.  Lumbermen's  (Credit 
Assoc,  209  U.  S.  20,  28  SCt  335,  62 
L.  ed.  663,  14  AnnCas  501  [aff  144 
Fed.  83,  76  CCA  21111;  Record,  etc., 
Co.  V.  Bromley.  175  Fed.  166;  West 
Pub.  Co.  V.  Edward  Thompson  Co., 
169  Fed.  833  [mod  on  other  grounds 
176  Fed.  833,  100  CCA  808);  Dun  v. 
Lumbermen's  Credit  Assoc,  144  Fed. 
83.  75  CCA  241  [aff  109  U.  S.  20,  28 
SCt  335.  52  L.  ed.  663,  14  AnnCas 
6011:  Howell  V.  Miller,  91  Fed.  129, 
83  CCA  407;  Mead  v.  West  Pub.  Co., 
80  Fed.  380;  Myers  v.  Callaghan,  20 
Fed.  441  [aft  128  U.  8.  617,  9  SCt  177, 


32  L.  ed.  547] ;  Carte  v.  Ford,  15  Fed. 
439;  Farmer  v.  Calvert  Llth.,  etc., 
Co.,  8  F.  Cas.  No.  4,651,  1  Fllpp.  228; 
Gray  v.  Russell,  10  F.  Cas.  No.  6,728, 
1  Story  11;  Story  v.  Holcombe,  28 
F.  Cas.  No.  13,497,  4  McLean  306; 
Webb  V.  Powers,  28  F.  Cas.  No. 
17,323,  2  Woodb.  ft  M.  497;  Lewis  v. 
Fullarton,  2  Beav.  6,  17  EngCh  6,  48 
Reprint  1080;  Tinsley  v.  Lacy,  1 
Hem.  &  M.  747,  71  Reprint  827;  Bobn 
v.  Bogue,  10  Jur.  420;  Bell  v.  White- 
head, 3  Jur.  68:  Bajley  v.  Taylor,  3 
L.  J.  C3i.  O.  S.  66;  Bramwell  v.  Hal- 
comb,  3  Myl.  &  C.  737,  14  BngCh 
737,  40  Reprint  1110;  Saunders  v. 
Smith,  3  Myl.  &  C.  '711,  14  EngCh 
711,  40  Reprint  1100:  Mawman  v. 
Tegg.  2  Russ.  385.  S  EngCh  385,  38 
Reprint  380;  Sweet  v.  Carter,  11  Sim. 
672,  84  EngCh  572,  59  Reprint  994; 
Campbell  v,  Scott,  11  Sim.  81,  34 
BngCh  31,  69  Reprint  784;  Jarrold 
v.  Hey  wood,  18  Wkly.  Rep.  279; 
Kelly  v.  Hooper,  1  T.  &  Coll.  197,  2< 
BngCh  197,  62  Reprint  862.  See  also 
Greene  v. 'Bishop,  10  F.  Cas.  No. 
6,768,  1  Cliff.  186,  203  (where  Clif- 
ford, J.,  said:  "Decided  cases  have 
been  cited  by  the  counsel  for  the 
respondent,  which  show  that  when 
the  invasion  of  a  copyright  is  slight, 
and  the  copying  consists  of  indefinite 
or  small  parts,  so  scattered  through 
the  work  that  it  la  difficult  or  nearly 
Impossible  to  estimate  either  the 
amount  of  the  Injury  to  the  com- 
plainant, or  the  profit  to  the  respond- 
ent, relief  in  equity  has  sometimes 
been  refused,  and  the  party  turned 
over  to  his  remedy  at  law.  Those 
decisions  were  douotless  correct  as 
applied  to  the  facts  and  circum- 
stances under  which  they  ware 
made").  « 

[a]  Xnia  applied. — (l)  Where  It 
appeared  that  complainant's  copy- 
right on  a  large  part  of  the  material 
used  had  been  abandoned  or  lost,  and 
that  much  of  the  material  used  could 
have  been  lawfully  obtained  from 
other  sources,  so  that  the  amount  of 
actionable  infringement  was  small 
in  comparison  with  the  whole  quan- 
tity of  matter,  and  an  adequate  rem- 
edy at  law  existed  for  any  damages, 
an  Injunction  and  an  accounting  of 
profits  should  be  denied.  West  Pub. ' 
Co.  V.  Edward  Thompson  Co.,  169 
Fed.  833  [mod  on  other  grounds  176 
Fed.  833,  100  CCA  303].  (2)  "It  may 
be  that  the  evidence  would  require 
a  finding  that  with  respect  to  a  few 
names  an  improper  use  of  Dun's 
book  was  made  by  an  agent  or  cor- 
respondent of  appellees.  But  the 
proportion  is  so  insignificant  com- 
pared with  the  Injury  from  stopping 
appellees'  use  of  their  enormous 
volume  of  independently  acquired  in- 
formation, that  an  injunction  would 
be  unconscionable.  In  such  cases 
copyright  owner  should  be  remitted 
to  his  remedy  at  law."  Dun  v.  Lum- 
bermen's Credit  Assoc,  209  U.  S.  20, 
23,  28  SCt  335.  52  L.  ed.  663,  14  Ann 
Cas.  601.  (3)  Where  passages  which 
are  neither  numerous  nor  long  have 
been  taken  from  different  parts  of 
the  original  work,  the  court  will  not 
Interfere  to  restrain  the  publication 
of  the  work  complained  of,  but  will 
leave  plaintiff  to  his  remedy  at  law. 
Sweet  V.  Cater.  11  Sim.  572,  84  Bng 
Ch  672,   69   Reprint  9.94. 

[b]  Wbmf  a  pluntae  U  copied 
her*  MtA  tlwre,  but  there  is  nothing 
to  show  extensive  copying  or  extrac- 
tion of  the  vital  part  of  the  original 

'work,     the     remedy     by     Injunction 
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and  of  sneh  value  in  quality  that  the  court  Trill  in- 
terfere by  itajunction.  And  it  has  been  said  that 
plaintiff  ought  not  to  be  remitted  to  hia  action  for 
damages  where  the  court  can  see  from  the 
impossibility  of  estimating  these  damages  that  the 
remedy  must  be  entirely  illusory."  To  authorize 
an  injunction  against  particular  parts  of  an  alleged 
infringing^ work,  it  is  only  necessary  that  a  sub- 
stantial portion  of  the  copyrighted  work  should 
have  been  taken;  it  is  not  material  that  tlie  injunc- 
tion will  practically  destroy  the  value  of  the  original 
portions  of  the  work." 

[4  347]  e.  Determinatioit  of  Bight  at  Law. 
Formerly  it  was  not  unusual  to  deny  plaintiff  an 
injunction  until  he  had  established  his  right  at  law 
and  obtained  a  verdict  finding  infringement,^  par- 
ticularly where  there  was  a  reasonable  doubt  as  to 
plaintiff's  right,  or  defendant's  infringement.'^ 
Such  practice  is  no  longer  followed,  as  a  court  of 
equity  is  equally  competent  to  determine  those  ques- 
tions, either  with  or  without  the  aid  of  a  jury. 


3» 


[i  348]  f.  Laches  and  Acqiii<ec<Bce.  The  doe- 
trine  of  laches  as  a  defense  to  a  bill  for  injunc- 
tion, when  sought  to  protect  a  vested  property  ri^ht, 
such  as  a  copyright,  patent,  or  trade-mark,  has  ap- 
plication' mainly  only  to  preliminary  injunctions." 
On  final  hearing  the  rule  is  that  laches  or  delay  is 
no  answer  to  a  permanent  injunction  unless  accom- 
panied by  circumstances  amounting  to  either  an 
actual  abandonment  of  the  l^al  right,  or  to  an 
estoppel  to  assert  it  against  defendant,^  even  where 
the  laches  or  delay  is  sufficient  to  bar  an  accounting 
for  damages  and  profits."  This  is  the  well  estal^ 
lished  rule  in  patent**  and  trade-mark  eases,"  and 
injunctions  in  copyright  cases  are  governed  by  the 
same  rule,  the  statute  in  each  instance  providing 
that  injunctions  shall  be  granted  according  to  the 
course  and  principles  of  courts  of  equity."  Indeed 
infringement  is  a  present  continuing  wrong  to  which 
the  doctrine  of  laches,  in  the  sense  of  mere  delay, 
can  hardly  be  applied.*"    With  but  a  single  cxcep- 


ouKht  not  to  be  applied.  Hoffatt  & 
PaTse,  Ltd.  v.  Oeorgre  Oill  &  Bona, 
Ltd..   84  L.  T.   Rep.  N.   S.   452. 

[c]  Vbe  qnestion  of  mlantaaMis 
la  th*  valne  of  the  original  matter 
extracted  from  a  work  for  purposes 
of  criticism  will  have  great  weight 
with  the  court  In  Influencing  Its  deci- 
sion on  the  /application  for  an  in- 
junction. Bell  V.  Whitehead,  3  Jur. 
«8.  » 

83.  Bohn  v.  Bogue,  lO  Jur.  420; 
Bell  V.  Whitehead,  3  Jur.  68;  Bram- 
well  V.  Holcomb,  3  Myl.  &  C.  737,  14 
EngCb  737,  40  Reprint  1110;  Saund- 
ers V.  Smith,  8  Myl.  &  C.  711,  14 
EngCh  711.   40  Reprint  110. 

[a]  Mgbt  Uaea  OLldaed. — Where 
defendant  had  taken  eight  lines  from 

Slaintlll's  work,  and  it  was  held  that 
efendant  was  not  entitled  to  use 
them  without  acknowledgment  of  the 
source  from  which  they  came,  and 
that  plaintiff  was  entitled  to  an  In- 
junction to  restrain  the  publication 
of  these  eight  lines.  Cobbett  v. 
Woodward,  L.  ;R.  14  E^.  407. 
■  rb]  Wliar*  piiatea  matter  oon- 
•tttntea  Bnall  part  of  vlatntUPa,  but 
bulk  of  dafeBdaafB  w«rk. — In  a  case 
where  the  pirated  matter  formed  a 
very  small  portion  of  plaintiff's 
work,  but  constituted  the  bulk  of 
defendant's  work,  an  injunction  was 
granted.     Kelly  v.  Hooper,  4  -Jur.  21. 

Qnaatlty  ana  «valitr  u  aSeotlaf 
InfnafMneat  see  supra  |  280. 

M.  Farmer  v.  Elstner,  83  Fed. 
494. 

as.  West  Pub.  Co.  V.  lAwyers' 
Co-op.  Pub.  Co.,  64  Fed.  360,  2S  LRA 
.441  [rev  on  other  grounds  7»  Fed. 
756,  2E  CCA  648,  35  LRA  400]; 
Farmer  v.  Elstner,  S3  Fed.  494-  List 
Pub.  Co.  V.  Keller,  30  Fed.  772;  Emer- 
son v.  Da  vies.  8  F.  Cas.  No.  4,436,  3 
Story  768;  Lawrence  v.  Dana,  IE  F. 
Cas.  No.  8,186,  4  Cliff.  1;  Story  v. 
Holcombe,  23  F.  Cas.  No.  13,497,  4 
McLean  306;  Webb  v.  Powers,  29  F. 
Cas.  No.   17,323,   2  Woodb.  &  U.  497. 

88.  Dodsley  v.  Klnnersley,  Ambl. 
403,  27  Reprint  270;  Bogue  v.  Houl- 
ston.  5  De  G.  &  Sm.  267,  64  Reprint 
1111;  Lawrence  v.  Smith,  Jac.  471, 
4  EngCh  471,  37  Reprint  928;  Run- 
dell  V.  Murray,  Jac.  811,  4  EngCh 
311,  37  Reprint  868-  McNeill  v.  Wil- 
liams, 11  Jur.  344;  Dickens  v.  Lee,  8 
Jur.  183;  Lowndes  v.  Duncombe,  1 
L.  J.  Ch.  O.  S.  51;  Southey  v.  Sher- 
wood, 2  Merlv.  435,  35  Reprint  1006; 
Bramwell  v.  Halcomb,  3  Myl.  A  C. 
737,  14  EngCh  737,  40  Reprint  1110; 
Saunders  v.  Smith,  3  Myl.  &  C.  711, 
14  EngCh  711,  40  Reprint  1100-  Sweet 
V.  Cater,  11  Sim.  572.  34  Engfch  572, 
119  Reprint  994;  Piatt  v.  Button.  19 
Ves.  Jr.  447.  34  Reprint  583;  Wllkins 
V.  Aikln,  17  V«8.  Jr.  422.  34  Reprint 
163;  King  v.  Reed,  8  Ves.  Jr.  223 
note,  32  Reprint  341  note;  Hogg  v. 
Kirby.  8  Ves.  Jr.  215,  32  Reprint  336; 


Walcot  V.  Walker,  7  Vea.  Jr.  1,  SS 
Reprint  1. 

[a]  Advarae  poasMsion. — ^Where 
defendant  has  been  In  possession  a 
long  time,  claiming  by  an  adverse 
title,  an  injunction  will  not  be 
granted  until  his  right  is  first  set- 
tled at  law.  Cooper  v.  Mattheys,  6 
F.  Cas.   No.   3.200. 

87.  Blunt  V.  Patten,  3  F.  Cas.  No. 
1,580,  2  Paine  397;  Martlnetti  v. 
Maguire,  16  F.  Cas.  No.  9,173,  1  Abb. 
366;  Miller  v,  McElroy,  17  F.  Cas. 
No.  9,581,  .2  PaLJ  305;  Southey  v. 
Sherwood,  2  Merlv.  435,  35  Reprint 
1006;  Bramwell  v.  Halcomb,  3  Myl. 
&  C.  737,  14  EngCh  787,  40  Reprint 
1110;  Saunders  v.  Smith,  3  Myl.  &  C. 
711,  14  EngCh  711,  40  Reprint  1100; 
Qrierson  v.  Jackson,  Rldg.  L.  &  S. 
304;  Anonymous,  1  Vem.  Ch.  120,  23 
Reprint  367;  Walcot  v.  Walker,  7 
Ves.  Jr.   1,  82  Reprint  1. 

(aj  "rb*  eoturi  alwaja  •awclsaa 
Its  dlacMttoa  as  to  whether  it  shall 
interfere  by  Injunction  before  the 
establishment  of  the  legal  title." 
Per  Cottenham,  L.  C,  in  Saunders  v. 
Smith,  8  Myl.  &  C.  711,  14  EngCh 
711,  40  Reprint  1100. 

88.  Worthington  v.  Batty,  40  Fed. 
479;  Hubbard  v.  Thompson.  25  Fed. 
188  [rev  on  other  grounds  131  U.  S. 
123,  9  set  710,  33  L.  ed.  761;  Tueng- 
ling  v.  Schile,  17  Fed.  97,  20  Blatchf. 
45f;  Atwlll  v.  Ferrett,  2  F.  Cas.  No. 
640,  2  Blatchf.  89;  Baker  v,  Taylor, 
2  F.  Cas.  No.  782.  2  Blatchf.  82; 
BInns  v.  Woodruff,  3  F.  Cas.  No. 
1,424,  4  Wash.  C.  C.  48;  F'armor  v. 
Calvert  LIth.,  etc.,  Co.,  8  F.  Cas.  No. 
4,651,  1  Flipp.  238;  Gould  v.  Has- 
tings, 10  F.  Cas.  No.  5,639;  LlttI6  v. 
Gould,  16  F.  Cas.  No.  8,394,  2  Blatchf. 
165;  Paige  v.  Bank*.  18  F.  Cas.  No. 
10,671,  7  Blatchf.  152  [afl  13  Wall. 
608,  20  L.  ed.  709];  Plerpont  v.  Fowle, 
19  F.  Cas,  No.  11,152,  2  Woodb.  &  M. 
23;  Dodaley  v.  Klnnersley,  Ambl. 
403,  27  Reprint  270;  and  cases  passim. 

"It  Is  claimed  that  complainant  is 
not  entitled  to  an  Injunction  for  the 
reason  that  It  does  not  appear  by 
the  bill  that  he  has  settled  his  right 
at  law,  and  obtained  a  verdict  or  a 
jury  in  his  favor  touching  the  al- 
leged infringement.  Such,  no  doubt, 
was  formerly  the  law,  and  now,  in 
some  cases,  the  court  will,  no  doubt, 
require  that  to  be  done.  But  it  is 
now  well  settled  that  both  the  right 
apd  the  Infringement  may  be  set  up 
and  adjudicated  In  a  court  of  equity 
without  having  been  first  determined 
at  law."  Farmer  v.  Calvert  Lltb., 
etc.,  Co.,  8  F.  Cas.  No.  4,661,  1  FIlpp. 
228,   231. 

"If  this  be  an  infringement  of  the 
Copyright  Act,  it  does  not  appear  to 
me  that  I  ought  to  send  it  to  a  jury 
to  consider  whether  any  damage  has 
been  Incurred.  I  am  now  bound  by 
the  statute  to  deal  with  the  question 


myself.  Formerly  these  caees  were 
sent  to  be  tried  at  law,  because  this 
Court  could  not  grant  an  injunction 
without  the  assistance  of  a  Court  of 
law."  Tinsley  v.  Lacy,  82  L.  J.  Ch. 
N.   S.   535,  539. 

[a]  Title  to  oopTzlclit  la  dlapvta, 
— Where  the  title  to  a  copyright  un- 
der a  contract  of  sale  is  in  dispute.  It 
may  be  settled  in  a  court  of  chan- 
cery, under  a  bill  for  an  Infringe- 
ment thereof.    Plerpont  v.  Fowle,  19 

F.  Cas.  No.  11,152,  2  Woodb.  A  M.  23. 
89.     Sawyer  Spindle  Co.   v.  Taylor. 

69  Fed.  837  [affi  75  Fed.  301,  22  CCA 
203]  (where  the  distinction  between 
the  application  of  the  doctrine  of 
laches  to  preliminary  and  final  in- 
junctions in  patent  and  like  cases  ii 
stated  with  exceptional  clearness  and 
force);  Brush  Electric  Co.  v.  Bleetrtc 
Impr.  Co.,  46  Fed.  241  (where  Saw- 
yer. J.,  said.  In  a  patent  case,  that 
the  doctrine  of  laches  was  generally 
applicable  only  to  cases  of  prelimi- 
nary injunction). 

IuMtmrn  mm  a  4i»f— a  aee  generally 
Elquity  [16  Cyc  150  et  seq];  Injunc- 
tions [22  Cyc  777  et  seq). 

80.  Werner  <3o.  v..  Encyclopndia 
BriUnnica  Co.,  184  Fed.  831.  1024. 
67  CCA  281;  Black  v.  Henry  G.  Allen 
Co.,  S6  Fed.  764;  Gllmore  ▼.  Ander- 
son, 88  Fed.  846;  Boucicault  v.  Fox. 
8  P.  C^as.  No.  1.691,  6  Blatchf.  87: 
Boucicault  V.  Wood,  8  F.  Cas.  No. 
1,693,  2  Bias.  84;  Greene  ▼.  BUhop. 
10  F.  Cas.  No.  5,763.  1  CliBT.  186; 
Hogg  V.  Scott,  L.  R.  18  Eq.  444:  Wei- 
don  V.  Dicks.  10  Ch.  D.  247;  Platts 
V.  Button,  Coop.  808,  10  EngCh  803, 
35  Reprint  566,  19  Ves.  Jr.  447.  34 
Reprint  583:  Buxton  v.  Jamea.    5  De 

G.  &  Sm,.  80,  64  Reprint  1027;  Max- 
well v.  Somerton.  30  L.  T.  Rep.  N.  S. 
11:  Latour  v.  Bland.  2  Stark  882.  3 
ECL   455. 

"In  order  that  the  defence  should 
prevail.  It  must  be  made  oat  that 
there  Is  proof  of  at  least  one  of  three 
PToposltions — via.,  either  that  the 
Plaintiff  authorised  what  was  done 
by  the  Defendants,  or  that  his  con- 
duct conduced  to  what  was  done  by 
them,  or  that  there  is  enouich  to 
displace  the  prima  facie  proof  of  the 
Plalntift"*  copyrighL"  Morris  v. 
Ashbee,   L.   R.   7   Eq.   34,   38. 

31.     See  infra  S  353. 

38.    See  Patents  [30  Cyc  9961. 

83.  See  Trade-Marks,  "rirade- 
Names,  and  Unfair  Competition  [88 
Cyc  881]. 

34.  Act  March  4.  1909  (35  TT.  S.  St 
et  L.  1076  c  320  i  36),  and  U.  S.  Rev. 
St.  i  4970  (copyright  statutes);  U.  S. 
Rev.  St.  i  4921  (patent  statute):  V. 
S.  Rev.  St,  {  4942,  and  Act  of  Febr. 
20,  1905  (83  St.  at  L.  724  c  692  t  19) 
(trade-mark  statutes). 

SB.  See  Ide  v.  Trorltcht.  etc,  Co.. 
115  Fed.  137,  58  CCA  341;  Steams- 
Roger  Mfg.  Co.  ▼.  Brown.   114  Fed. 


For  later  cases,  daTwlopments  and  ohaagM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numter. 
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tion,**  there  is  no  ease  to  be  fonnd  in  the  American, 
reports  where  the  defense  of  laches  has  been  aos- 
tained  at  final  hearing  and  an  injunction  refosed  in 
a  suit  for  infringement  of  copyright,  although  it 
has  been  often  urged,  considered,  and  oveirmed.*'' 
There  are  English  cases  in  which  final  injunctions 
have  been  denied  on  the  ground  of  laches.**  In  order 
to  constitute  fatal  laches,  all  the  following  elements 
must  be  present:  A  seemingly  unnecessary  and 
unreasonable  delay;"  knowledge  of  the  facts  show- 
.  ing  the  infringement  or  charging  plaintifE  with 
notice  of  it;*"  and  prejudice  to  defendant  resulting 
from  the  delay  and  making  it  inequitable  to  grant 
an  injunction.  Laches  or  acquiescence  will  not  bar 
relief  against  infringement,  unless  it  is  tantamount 
to  fraud  for  plaintiJCf  to  insist  on  his  l^:al  rights; 


in  other  words,  unless  plaintiff  is  estopped.^  There 
is  no  burden  on  the  copyright  proprietor  to  be  astute 
m  discovering  the  piracy;  he  may  rely  on  the  pre- 
sumption that  no  one  will  infringe  his  rights.^  Cir- 
cumstances may  excuse  the  delay,  in  which  event  it 
is  immaterial.^  Consent,  whether  express  or  im- 
plied from  long  acquiescence  with  knowledge  of  the 
infringement,  will  prevent  relief  in  equity  on  the 
principle  of  estoppel." 

[$  349]  4.  Form  and  Extent  of  Injunction—*.  In 
QeneraL  The  form  of  the  injunction  is  dependent 
on  the,  nature  and  extent  of  the  piracy,  and  an 
injunction  may  be  either  general  or  particular  in 
its  terms  and  extend  to  the  whole  or  to  specified 
portions  of  the  piratical  work."    But  defendant  is 


$39.  52  CCA  5E>  (both  patent  eases). 

36.  West  Pub.  Co.  v,  Edward 
Thompson  Co.,  176  Fed.  838,  888,  100 
CCA  303  [mod  16»  Fed.  838]  (which 
case  rests  on  the  principle  of  estop- 
pel or  acquiescence,  the  court  flnding 
early  knowledge  of  the  Infringing 
use  and  saying:  "Its  conduct  shows 
that  it  must  have  considered  this  to 
have  been  a  fair  use  of  Its  publica- 
tions because  it  did  not  begin  this 
action  until  the  defendant,  after  It 
years  of  labor  and  immense  outlay  of 
money,  had  published  almost  its  en- 
tire work"). 

37.  Wooster  v.  Crane,  147  Fed.  BIS, 
77  (X7A  211;  Bncyclopsedla  Brltan- 
nica  Co.  V.  American  Newspaper 
Assoc.  130  Fed.  460  [afT  184  Fed.  881. 
67  CCA  281];  Patterson  v.  J.  S.  Ogil- 
vle  Pub.  Co..  119  Fed.  4B1;  Black  v. 
Henry  O.  Allen  Co.,  56  Fed.  764;  Qll- 
more  v.  Anderson,  38  Fed.  846;  Boucl- 
cault  V.  Fox.  3  F.  Cas.  No.  1,691,  5 
Blatchf.  87:  Oreene  v.  Bishop,  10  P. 
Cas.  No.  6,763,  1  Cliff.  186;  Lawrence 
V.  Dana,  15  F.  Cas.  No.  8,186,  4  Cliff. 
1;  Webb  v.  Powers,  29  F,  Cas.  No. 
17.323.  2  Woodb.  A  M.  497. 

38.  Hogg  T.  Scott,  L.  R.  18  Eq. 
444;  Mezborough  t.  Bower,  7  Beav. 
127,  29  EngCh  127,  4.  Reprint  1011; 
I^ewls  V.  Chapman,  3  Beav.  13S,  48 
EngCh  133,  49  Reprint  62;  Buxton  v. 
James.  6  De  O.  &  Sm.  80,  64  Reprint 
1027;  Mawman  v.  Tegg,  2  Ruse.  385, 
3  GngCh  885,  38  Reprint  380;  Bally 
V.  Taylor,  1  Russ.  &  H.  73,  5  EngCh 
73,  39  Reprint  28,  Taml.  295.  12  Gng 
Ch  296,  48  Reprint  118;  Pitman  v. 
Hlne,  1  "T.  L.  R.  39;  Piatt  v.  Button, 
19  Ves.  Jr.  447.  34  Reprint  581: 
Robinson  v.  Wllklns,  8  Ves.  Jr.  224 
note,  32  Reprint  341  note. 

"In  Campbell  v.  Scott  11  Sim.  31, 
34  EngCh  *1.  59  Reprint  784,  which 
Is  very  similar  to  the  present  case, 
this  remark  was  justly  made  by  the 
plaintiff's  counsel:  Tf  the  plaintiff 
had  acquies'ced  in  the  defendant's 
taking  a  portion  of  his  poems,  he 
would  have  lost  hlv  right  to  call  on 
this  Court  to  Interfere  against  other 
persons  Infringing  his  copyright.' 
That  is  a  point  of  very  considerable 
importance;  and  If  tnis  lady  had 
waited  when  some  persons  had 
printed  a  quarter  of  that  which  Is 
hers  until  some  other  persons  had 
taken  a  half  or  three  quarters  before 
she  complained,  the  Court  would 
have  said,  Tou  have  acquiesced  In  it; 

gersons  have  taken  a  quarter  or  a 
alf  of  your  work  and  published  It 
as  theirs,  and  you  did  not  object  to 
that,  therefore  now  you  cannot  In- 
terfere In  any  way.  That  shews  the 
extreme  importance  of  authors  com- 
ing at  the  earliest  possible  moment 
to  ask  the  Court  to  prevent  the  viola- 
tion of  their  property."  Tinsley  v. 
Lacy,  32  L.  J.  Ch.  535,  538. 

[a]  DCUjr  of  stz  jears. — Where  the 
original  and  the  pirated  copy  have 
appeared  at  the  same  time,  and  the 
owners  of  the  copyright  have  had 
ample  opportunity  for  discovering 
the  piracy,  a  delay  of  six  and,  one- 
half  years  will  deprive  plaintiffs  of 
their  right  to  an  Injunction.  Lewis 
T.  Chapman,  3  Beav.   133,  43  BncCh 


133,   48  Reprint  62. 

[b]  ronrUea  jrsars. — The  court  of 
equity  will  not  restrain  the  publica- 
tion of  a  copyright  work  where  plain- 
tiff has  tacitly  allowed  such  pub;ica- 
tlon  for  fourteen  years,  has  been  re- 
imbursed for  his  expenses,  and  has 
obtained  considerable  profit  from  the 
publication  thereof.  Rundell  v.  Mur- 
ray, Jac.  311.  4  BngCh  311,  37  Re- 
print 868. 

[c]  Tw«at7-th>a«  tmi««— Where  a 
work  has  been  left  for  twenty-three 
years  in  the  hands  of  a  bookseller 
to  whom  it  was  originally  sent  with 
an  intention  of  having  it  published, 
which  Intention  was  afterward  re- 
linquished, and  the  work  passed  Into 
the  hands  of  defendants  who  pub- 
lished It  without  the  consent  of  the 
author,  an  Injunction  was  refused. 
Southey  v.  Sherwood.  2  Merlv.  435,  35 
Reprlnjt  1006. 

39.  Encyclopedia  Britannica  (te. 
v.  American  Newspaper  Assoo.,  130 
Fed.  460  [aft  134  Fed.  831,  67  CCA 
281]. 

la]  Sslajr  In  yrosaontlaff  earllet 
■nits. — The  failure  of  the  publishers 
of  a  foreign  encyclopedia  to  press  to 
completion  suits  for  Infringement  of 
copyrights  of  certain  volumes  does 
not  estop  them  from  prosecuting 
suits  for  Infringement  of  parts  of 
later  volumes.  Black  v.  Henry  Q. 
A11»n  Co..  66  Fed.  764. 

40.  Encyclopeedla  Britannica  Co. 
v..  American  Newspaper  Assoc,  130 
Fed.  460  Faff  134  Fed.  831.  67  CCA 
281]:  Weldon  v.  Dicks.  10  Ch.  D.  247; 
Lewis  V.  FuUarton,  2  Beav.  6,  17 
EnitCh  6.  48  Reprint  1080:  Chappell 
V.  Sheard,  2  Kay  A  J.  117,  69  Reprint 
717. 

[a]  Aoanlaaoaacs  la  laMafMasnt. 
—To  sustain  an  allegation  of  ac- 
quiescence in  the  Infringement  of  a 
copyright.  It  must  be  shown  that 
there  was  knowledge  of  the  infringe- 
ment. Weldon  V.  Dieks,  10  Ch.  D. 
247. 

41.  West  Pub.  Co.  V.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303   (mod  169   Fed.  8381. 

"The  cases  in  which  laches  has 
been  considered  a  bar  to  equitable 
relief  proceed  on  the  assumption  that 
the  party  to  whom  it  Is  Imputed  has 
knowledge  .of  his  rights.  Halstead 
V.  Qrinnan,  152  U.  S.  412,  14  SCt  641. 
38  L.  ed.  495;  Ritchie  v.  Sayres,  100 
Fed.  520.  Laches  Is  not  like  limita- 
tion, a  mere  matter  of  time,  but, 
rather,  a  ouestlon  of  the  inequity  of 
granting  the  relief."  Encyclopaedia 
Britannica  C^.  v.  American  News- 
paper Assoc,  130  Fed.  460,  466  [aff 
134  Fed.  831,  1624,  67  CCA  281J. 

4a.  Oilmore  v.  Anderson,  38  Fed. 
846. 

la]  Sslay  la  ncossoiitliif  fonaar 
■nits.— The  fact  that  suits  are  pend- 
ing for  the  infringement  of  certain 
volumes  of  an  encyclopedia,  when 
such  suits  have  not  been  prosecuted 
to  a  final  hearing,  does  not  estop  the 

?iubllsher8  from  prosecuting  suits  for 
he  Infringement  of  later  volumes. 
Black  V.  Henry  O.  Allen  Co.,  66  Fed. 
764. 

43.    Bncyclopndia    Britaimlca   Co. 


V.  American  Newspaper  Assoc,  130 
Fed.  460  [aff  184  Fed.  831,  67  CCA 
2811. 

44.  Wooster  v.  Chune,  147  Fed.  515. 
77  CCA  211;  Buxton  v.  James.  5  De  G. 
&  Sm.  80.  64  Reprint  1027;  Mawman 
V.  Tegg.  2  Russ.  385,  3  EngCh  385,  38 
Reprint  380. 

[a]  Bslay  ponflinr  eataliUsliaiaat 
of   tttts   at   law.— A    delay    will    not 

Rrejudlce  plaintiff  if  solely  caused  by 
is  awaiting  the  result  of  litigation, 
whether  prosecuted  by  himself  or 
others,  to  settle  a  doubtful  question 
of  law  Involving  the  validity  of  his 
title.  Buxton  v.  James,  5  De  O.  & 
Sm.  80,  64  Reprint  1027. 

[b]  Delay  for  th»  poiposa  of  tat- 
smtning  the  infrlnglBf  work. — ^A  de- 
lay may  be  justified  by  showing  that 
It  was  Necessarily  consumed  in  the 
comparison  of  the  two  works  for  the 
purpose  of  ascertaining  how  much  of 
plaintiff's  work  had  been  appropri- 
ated. Mawman  v.  Tegg,  2  Russ.  385, 
8  EngCh  386,  38  Reprint  880. 

46.  Heine  v.  Appleton,  11  F.  Cas. 
No.  6,824,  4  Blatchf.  125;  Lawrence  v. 
Dana,  16  F.  Cas.  No.  8,186,  4  Cliff.  1; 
Johnson  v.  Wyatt,  2  De  O.  J.  &  S.  18, 
67  BngCh  15,  46  Reprint  281;  Tinsley 
V.  T.ncy  1  Hem.  &  M.  747,  71  Reprint 
327;  lludti.jU  V,  Murray.  Jac.  311.  4 
EngCli  311,  37  Reprint  868:  Chappell 
V.  Bheard,  2  Kay  &  J.  117,  69  Reprint 
7J7:  Balloy  y.  Taylor,  3  L.  J.  Ch. 
O.  S.  66;  Sirahan  v.  Graham,  17  L.  T. 
Rep.  N.  S.  467;  Saunders  v.  Smith,  3 
Myl.  &  r.  711,  14  EngCh  711,  40  Re- 
print 110(1:  Latour  V.  Bland,  2  Stark. 
182,  3  EC  I.  455;  Allen  v.  Lyon,  6  Ont 
615  (where  the  author  assented  to 
and  encouraged  publication). 

"There  has  often  been  great  diffi- 
culty about  granting  injunctions, 
where  the.Plaintiff  has  previously,  by 
acquiescing,  permitted  many  others 
to  publish  the  work;  where  ten  have 
been  allowed  to  publish,  the  Court 
will  not  restrain  the  eleventh." 
Rundell  v.  Murray,  Jac.  311,  4  BngCh 
811,  37  Reprint  868.  870. 

fa]  Delay  aot  asoassazUir  ao- 
anlmcaac*^— (1)  Mere  delay  Ihtaklng 
proceedings  after  knowledge  of  a 
piracy  Is  not  in  Itself  such  ac- 
quiescence as  win  deprive  plaintiff  of 
his  right  to  an  Injunction  at  the 
hearing.  Hogg  v.  Scott  L.  R.  18  Eq. 
444.  (2)  An  injunction  may  be  ob- 
tained after  the  copyright  has  been 
infringed  to  plalntilT's  knowledge  for 
a  period  of  four  years.  Hogg  v. 
Scott  L.  R.  18  Eq.  444. 

[b]  Oastom  of  trade  is  insufficient 
to  imply  acquiescence  or  consent. 
Maxwell  y,  Somerton,  30  I<.  T.  Rep. 
N.  S.  11. 

[c]  "Hot  only  oondnot  with  the 
party  with  whom  the  contest  exlsta, 
sot  oondnot  with  otliers  may  influ- 
ence the  court  In  the  exercise  of  its 
equitable  jurisdiction  by  injunction." 
Saunders  v.  Smith,  3  Myl.  &  C.  711, 
730,  14  EngCh  711.  40  Reprint  1100. 

46.  Sampson,  etc,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  530,  72  CCA  66; 
West  Pub.  Co.  V.  Lawyers'  Co-opera- 
tive Pub.  Co.,  64  Fed.  360.  25  LRA 
441  [rev  on  other  grounds  79  Fed. 
756.  26  CCJi.  648.  35  LRA  400];  Farmer 
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entitled  to  be  infonned  with  reasonable  certainty 
of  what  he  is  forbidden  to  do.*^ 

[i  350]  b.  Where  Pirated  Parts  Are  Separable. 
Where  defendant's  work  is  not  wholly  piratical, 
and  the  pirated  matter  can  be  readily  separated 
from  the  rest  of  the  work  without  destroying  the 
use  and  value  of  the  original  matter,  the  injunction 
will  be  limited  to  the  parts  pirated.^  Especially 
will  this  be  done  where  a  broader  injunction  is 
likely  to  lead  to  consequences  to  defendant  put  of 
all  proporti(}n  to  the  damage  done  to  plaintiff."  An 
approved  form  of  injunction  in  such  cases  is  one 
in  terms  restraining  the  printing,  sale,  disposition, 
etc.,  of  any  copy  of  defendant's  work  containing 
any  of  the  infringing  matter,"*  although  it  is  not 
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an  unusual  form  for  the  decree  to  direct  a  general 
injunction  against  defendant's  work  with  leave  to 
defendant  to  apply  again  in  reference  thereto  after 
expunging  all  matter  copied  from  plaintiff's  work." 
In  cases  of  partial  infringement,  an  injunction  in 
general  terms  against  the  parts  pirated  ought  to  be 
granted  whenever  it  appears  by  sufficient  evidence 
that  piracy  has  been  committed  to  an  extent  whieb 
is  likely  to  be  seriously  prejudicial  to  plaintiff, 
without  waiting  until  all  the  parts  which  have  been 
pirated  can  be  distinctly  specified." 

[$  351]  c.  Where  Pirated  Parts  Are  Not  Sepa- 
rable. The  rule  is  well  settled  that,  althoagh  the 
entire  copyrighted  work  is  not  copied  in  an  infringe- 
ment, but  only  portions  thereof,  if  such  portions 


V.  Elstner.  38  Fed.  494;  Llat  Pub.  Co. 
V.  Keller,  SO  Fed.  772;  Daly  v.  Palmer, 
<  F.  Cas.  No.  3.662,  6  Blatchf.  26<; 
Emerson  v.  Davleu,  8  F.  Cas.  No. 
4,436,  S  Story  798;  Folsom  ▼.  Marsh, 
9  F.  Cas.  No.  4.901.  2  Story  100; 
Oreene  v.  Bishop,  10  F.  Cas.  No. 
6,783,  1  Cliff.  186;  Lawrence  v.  Dana, 
16  F.  Cas.  No.  8,136,  4  Cliff.  1;  Story 
V.  Holeombe,  23  F.  Caa.  No.  13,497, 
4  Mel«an  306;  Webb  v.  Powers,  29 
F.  Cas.  No.  17,323,  2  Woodb.  &  M. 
497:  Pike  v.  Nicholas,  L.  R.  6  Ch.  261, 
7  BRC  108;  Hogs  v.  Scott.  L.  R.  18 
Eq.  444;  Morris  v.  Ashbee,  t,.  R.  7 
E3q.  34 ;  Scott  v.  Stanford,  L.  R.  3  Bq. 
718;  Kelly  V.  Morris,  L.  R.  1  Eq.  697; 
Lewis  V.  Fullarton,  2  Beav.  6.  17  Eng 
Ch  6,  48  Reprint  1080;  Colbum  v. 
Simms,  2  Hare  648,  24  EnrCh  643,  67 
Reprint  224;  Jarrold  v.  Houlston,  3 
Kay  &  J.  708,  69  Reprint  1294; 
Stevens  v.  Wildy,  19  L.  J.  Ch.  190; 
Smith  V.  Chatto.  31  L.  T.  Rep.  N.  8. 
776. 

[a]  Seogp*  of  taJWMtkm  reaitnklar 
tnC  naantnozlsea  aalas  ot  salMMl^ 
tloa  work^— Defendant,  a  dealer  In 
books,  who  had  wronirfuUy  obtained 
possession  of  a  number  of  copies  of 
a  copyrighted  work  which  was  sold 
by  subscription  only  was  enjoined 
from  selling  such  copies,  but  the 
court  refused  to  grant  an  injunction 
restraining  him  from  dealing  in  the 
t>ook  In  the  future  otherwise  than  as 
he  might  deal  with  plaintiff,  or  from 
interfering  with  the  local  agent  of 
the  work.  Henry  BUI  Pub.  Co.  v. 
Smythe,  27  Fed.  914. 

47.  Sweet  v.  Bromley,  164  Fed. 
764.  See  also  Injunctions  [22  Cyc 
968]. 

[a]  B«Btrsliila(  "wdawfnl  ww." — 
An  injunction  simply  In  terms  re- 
straining defendants  from  making 
any  unlawful  use  of  complainantr 
publication  would  be  open  to  the 
objection  that  it  was  argumentative 
and  unspeciflc.  Sweet  v.  Bromley, 
164   Fed.   764. 

4a  Historical  Pub.  Co.  v.  Jones 
Pub.  Co.,  231  Fed.  638,  146  CCA  624; 
Da  Prato  Statuary  Co.  v.  Giuliani 
Statuary  Co.,  189  Fed.  90:  Dam  v. 
Kirk  la  Shelle  Co.,  166  Fed.  689  [all 
176  Fed.  902,  99  CCA  892,  20  AnnCas 
11731;  Sampson,  etc..  Co.  v.  Seaver- 
Radford  Co..  184  Fed.  890  [rev  on 
other  grounds,  but  appr  on  this  point 
140  Fed.  689,  72  CCA  66];  Social  Reg- 
ister Assoc.  V.  Murphy,  128  Fed.  116: 
Trow  Directory,  etc.,  Co.  v.  Boyd,  97 
f^d.  686;  Llllard  v.  Sun  Printing, 
etc.,  Assoc,  87  Fed.  213  [diet  Calla- 
ghan  V.  Myers.  128  U.  S.  617,  9  SCt 
177.  82  L.  ed.  647]  (applying  rule  to 
a  newspaper  infringement  of  a  cut 
and  accompanying  text)-  West  Pub. 
Co.  V.  Lawyers'  Co-op.  Pub.  Co.,  64 
Fed.  286;  List  Pub.  Co.  v.  Keller,  30 
Fed.  772;  Emerson  v.  Davies.  8  F. 
Cas.  No.  4,436,  3  Story  768;  Oreene  v. 
Bishop,  10  F.  Cas.  No.  6,763,  1  Cliff. 
186;  Story  v.  Holeombe,  23  F.  Cas. 
No.  13,497,  4  McLean  806;  Webb  v. 
Powers.  29  F.  Cas.  No.  17.323,  2 
Woodb.   &   H.    497:    Lamb    v.    Evans, 

892]  3  Ch.  462;  Morris  v.  Ashbee, 
R.  7  Bq.  34;  Jarrold  v.  Houlston, 


3  Kay  &  J.  708,  69  Reprint  1294; 
Campbell  v.  Scott,  11  Sim.  31.  34  Eng 
Ch  31.  69  Reprint  784. 

[a]  Bote  appUad, — ^Where  only 
one  part  of  a  single  volume  publica- 
tion and  two  volumes  of  a  six  vol- 
ume publication  were  shown  to  in- 
fringe complainant's  copyright,  and 
those  parts  can  be  separated  from 
the  rest,  an  Injunction  against  in- 
fringement should  be  limited  to  the 
infringing  parts.  Historical  Pub. 
Co.  v.  Jones  Pub.  Co.,  281  Fed.  638, 
146  CCA  624. 

40.  Farmer  v.  Elstner,  83  Fed. 
494. 

[a]  niaatratloB.  Complainant  woa 
the  author  and  proprietor  of  an  elab- 
orate book  of  one  thousand  and 
twenty-four  pages,  entitled  "A  His- 
tory of  Detroit  and  Michigan,  or,  the 
Metropolis  Illustrated."    Defendant's 

Eubllcation  was  a  pamphlet  of  two 
undred  and  seventy-four  pages,  en- 
titled "The  Industries  of  Detroit" 
the  first  seventy  pages  of  which  were 
mainly  historical  and  contained  about 
one  hundred  short  extracts  from 
complainant's  book.  The  remaining 
two  hundred  pages  consisted  of  ad- 
vertisements only.  It  was  held  that, 
as  three  fourths  of  the  extracts  from 
complainant's  book,  and  practically 
all  to  which  he  could  lay  claim  as 
original  matter,  were  contained  in 
the  first  eleven  pages  of  the  pam- 
phlet, and  as  to  enjoin  the  whole 
would  cast  a  disproportionate  pecu- 
niary loss  on  defendant,  the  injunc- 
tion should  extend  only  to  this  por- 
tion. Farmer  v.  IQlstner,  33  Fed.  494. 
50.  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  689.  72  CCA  65 
[rev  134  Fed.  890];  Da  Prato  Statu- 
ary Co.  V.  Giuliani  Statuary  Co..  189 
Fed.  90;  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  134  Fed.  890  [appr  on 
this  point,  but  rev  on  other  grounds 
140  Fed.  639,  72  CCA  66J;  Lewis  v. 
Fullarton,  2  Beav.  6,  17  BngCh  6,  48 
Reprint  1080:  Moffatt  &  Paige.  Ltd. 
V.  George  Gill  &  Sons,  Ltd.,  86  L.  T. 
Rep.  N.  S.  465  [rev  84  L.  T.  Rep.  N. 
S.  462]  (annotated  edition  of  Shakes- 

Seare);    Cartwright    v.    Wharton,    25 
int.  L.  367,  20  OntWR  863,  1  DomLR 
392 

[a]  ApproTsa  fomb— "In  view  of 
the  nature  of  the  respective  works  of 
the  plaintiff  and  defendant  the  plain- 
tiff will  obtain  all  the  protection  he 
Is  entitled  to  if  the  decree  should  be, 
and  I  think  that  it  should  be,  in  the 
form  of  the  order  for  injunction  in 
Lewis  V.  Fullarton,  2  Beav.  6,  17 
EngCh  6,  48  Reprint  1080;  and  which 
was  followed  in  Kelly  v.  Morris.  L. 
R.  1  Bq.  697;  namely  "The  Court  doth 
order  and  adjudge  that  the  defend- 
ant, etc.  (as  in  decree)  be  and  he  Is 
hereby  restrained  and  enjoined  from 
further  printing,  publishing,  selling 
or  otherwise  disposing  of  any  copy 
or  copies  of  a  book  called  "The  Par- 
liamentary Directory  and  Statistical 
Guide,  1886,"  containing  any  articles 
or  article,  paaaages  or  passage 
copied,  taken  or  colorably  altered 
from  a  book  called  'The  Canadian 
Parliamentary  Companion,  1888,'  pub- 
lished by  the  plaintiff."    Garland  v. 


GemmlU,  14  Can.  S.  C.  321.  S28. 

SI.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  <3o.,  18S  Fed.  941  [a* 
193  Fed.  991.  113  CCA  6091;  Park, 
etc.,  Co.  V.  Kellerstrass.  181  P>d.  431; 
Sampson,  etc.,  Co.  v.  Seaver-Radford 
Co..  140  Fed.  689,  72  CCA  56  [rev  134 
Fed.  890];  Social  Register  Assoc,  v. 
Murphy,  128  Fed.  116:  'Williams  v. 
Smythe.  110  Vi&.  961;  Kelly  v.  Mor- 
ris, L.  R.  1  Eki.  697,  70S:  Lewis  v. 
Fullarton.  2  Beav.  8,  17  E:ngCh  6.  41 
Reprint  1080. 

[a]  Baaaon  for  nla<— "While  the 
restraining  order  can  only  apply  to 
the  portions  of  the  book  -which  con- 
stitute piracy  or  Invasion  of  the  com- 
plainant's copyright,  and  ^ould  only 
operate  upon  the  forbidden  matter. 
yet.  as  what  is  permissible  and  what 
is  improper  are  so  interwoven  and 
combined  in  one  and  the  same  book 
that  the  defendant  without  elimina- 
tion cannot  use  or  employ  what  is  his 
own  without  employing  and  nslne 
that  which  is  not.  he  ought  not  at 
this  juncture  to  exact  of  the  court 
the  task  of  such  separation  so  as  to 
relieve  him  therefrom,  vnien  he 
shall  have  made  the  proper,  com- 
plete, erasures,  he  can  then  be  heard 
as  to  a  modification  or  restriction  of 
the  decree."  Park,  etc.,  Co.  v.  Keller- 
strass, 181  Fed.  431,  4S2. 

[b]  She  appropnata  fozat  of  <•• 
oraa  is  that  directed  in  West  Pub.  Co. 
V.  Lawyers'  Co-op.  Pub.  Co..  79  Fed, 
766,  26  CCA  648,  36  LRA  400.  where 
the  court  ordered  an  Inlunctlon.  with 
certain  named  exceptions,  against 
defendant's  whole  digest,  but  with 
leave  to  defendant  to  move  before  a 
master  for  a  segregation '  of  the  in- 
fringing from  the  noninfringing  mat- 
ter,    Such  a  decree  does  exact  equity. 

fc]  iman  Bol  followiea.1— "The 
complainant  maintains  that  the  de- 
cree should  direct  a  general  Injunc- 
tion, permitting  the  respondent  to 
apply  again  in  reference  thereto 
when  it  should  have  expunged  all 
matter  copied  from  the  complain- 
ant's work.  This  form  of  decree 
would  not  be  an  unusual  one;  but. 
for  this  case,  we  can  see  no  suffi- 
cient distinction  in  substance  be- 
tween it  and  that  which  the  court  en- 
tered to  require  our  attention,  -while. 
on  the  other  hand,  the  decree  entered 
is  clearly  more  convenient,  'because 
it  finally  disposes  of  the  case  and  re- 
lieves the  court  from  a  reconsider- 
ation of  it.  In  this  we  have  refer- 
ence to  the  particular  case  before  ua, 
where  the  Infringing  portions  of  the 
respondent's  publication  have  been 
clearly  pointed  out.  Of  course.  In- 
stances might  easily  be  conceived 
where  the  infringing  book  was  pirat- 
ical in  ita  general  nature,  or  con- 
tained piratical  matter  so  mingled 
with  original  work  that  the  entire 
publication  should  be  suppressed;  but 
no  proposition  of  that  kind  is 
brought  before  us."  Sampson,  etc.. 
C!o.  V.  Seaver-Radford  (>>.,  140  Fed 
639,  640,  72  CCA  66  [rev  1S4  Fed 
8901. 

Sa.  Park,  etc  Co.  v.  KellerstnLSS. 
181^  Fed.  431;  Farmer  v.  Calvert 
Lltfi.,  eta,  <3o.,  8  F.  Caa.  No.  4.SS1.  1 


Forlattr 


davalopmaBta  and  ohaagM  in  the  law  see  oumnlatlva  Annotations,  aama  tltla,  page  and  note  nnmber. 
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are  so  intenningled  with  the  rest  of  the  piratical 
work  that  they  cannot  well  be  distinguished  from 
it,  the  entire  profits  realized  by  defendant  will  be 
given  to  plaintiff,"  and  the  injunction  will  »tend 
to  the  entire  work  unless  defendant  is  able  to  and 
does  segr^^te  and  point  out  by  satisfactory  proof 
the  parts  that  do  not  infringe,'^  and  this  it  true, 
even  though  a  very  large  proportion  of  defendant's 
work  is  unquestionably  original.'*  After  plaintiif 
has  shown  the  existence  of  substantial  infringe- 
ment, the  burden  shifts  to  defendant  to  segregate 
it,  if  possible,  and  if  not  possible  he  must  bear  the 
loss  caused  by  his  own  wrong. °"  This  is  an  applica- 
tion of  the  doctrine  of  confusion  of  goods."  Where 
defendant  sustains  the  burden  of  segregation,  the 
injunction  is  directed  in  the  form  previously  men- 

Fllpp.  338;  Kelly  v.  Morris,  L.  R.  1 
Eq.  897;  Lewis  v.  Fullarton.  2  Beav, 
6.  17  BnitCh  e.  48  Reprint  1080:  Ste- 
vens V.  Wlldy.  19  Li.  X  Ch.  190;  Maw- 
man  V.  TCKB.  8  Rubs.  38E,  »  EncrCh 
886.  88  Reprint  880. 
■a-    See  infra  I  864. 

Belford  V.  Scrlbner,  144  U.  S. 


4S8,  18  set  734.  S<  L.  ed.  614  [foil 
Callachan  v.  Myera,  128  U.  8.  617,  9 
set  177,  82  L.  ed.  647];  Callaghan  v. 
Myera.  128  U.  S.  «17.  9  SCt  177.  32 
Li.  ed.  647;  Frank  Shepard  Co.  y. 
Zachary  P.  Taylor  Pub.  Co.,  198  Fed. 
»91.  113  CCA  609  taff  186  Fed.  9411: 
Park,  etc.,  Co.  v.  Kelleratraas,  181 
Fed.  431;  Hartford  Printing  Co.  v. 
Hartford  Directory,  etc.,  Co.,  148  Fed. 
882:  Sampson,  eta,  Co.  v.  Seaver- 
Radford  Co.,  140  Fed.  689,  72  CCA 
66  rrev  134  Fed.  890];  Encyclopaedia 
Brltannica  Co.  v.  American  News- 
paper Assoc.  180  Fed.  460  [alt  184 
Fed.  831,  1024,  87  CCA  281];  Social 
Reeiater  Assoc,  v.  Murphy,  128  Fed. 
116;  Trow  Directory  Printing,  etc.. 
Co.  V.  V.  S.  Directory  Co.,  122  Fed. 
191;  Bidward  Thompson  Co.  v.  Amer- 
ican Law  Book  Co.,  119  Fed.  217; 
■Williams  V.  Smythe,  110  Fed.  981; 
Trow  Directory,  etc.,  Co.  v.  Boyd,  97 
Fed.  686;  West  Pub.  Co.  v.  Lawyers' 
Co-op.  Pub.  Co.,  79  Fed.  768.  26  CCA 
648.  86  LRA  400  [rev  64  Fed.  860,  26 
LRA  441];  Farmer  v.  Elstner,  83 
Fed.  494;  Emerson  v.  Davles,  8  F. 
Cas.  No.  4.486.  8  Story  788;  Law- 
rence v.  Dana.  IS  F.  Cas.  No.  8,136,  4 
CllfT.  1;  Lewis  v.  Fullarton.  2  Beav. 
6,  17  En)tCh  8,  48  Reprint  1080;  Ste- 
vens V.  Wlldy,  19  L.  J.  Ch.  190;  Bain 
V.  Henderson.  16  B.  C.  818;  Mawman 
V.  TegK.  2  Rusa  886,  8  EingCh  886, 
88  Reprint  880;  Cartwrlghtv.  Whar- 
ton. 26  Ont.  L.  867,  20  OntWR  868,  1 
DomLR  392. 

"The  objectionable  parts  of  the 
defendants'  articles  are  so  Intermin- 
gled with  the  other  parts  that  It  Is 
Impossible  satisfactorily  to  separate 
them.  In  all  such  cases  the  rule  Is 
to  enjoin  the  publication  of  the  whole 
of  the  literary  matter  In  which  the 

Slracy  is  found."  Encyclopedia 
Irltannlca  Co.  v.  American  News- 
faper  Assoc,  ISO  Fed.  460,  467  [aS 
84  Fed.  831,  67  CCA  281]. 
[a]  Sord  aMoal  reaaoa  for  ml*. 
— 'TTpon  this  aspect  of  the  case  I 
adopt,  as  strikingly  applicable,  the 
terse  language  of  Lord  Eldon  In 
Mawman  v.  Tegg,  2  Russ.  386,  3  Eng 
Ch  886,  38  Reprint  880,  at  pp.  390- 
1:  'As  to  the  hard  consequences 
which  would  follow  from  granting  an 
injunction,  when  a  very  large  propor- 
tion of  the  work  Is  unquestionably 
original.  I  can  only  say,  that,  if  the 
parts  which  have  been  copied  cannot 
be  separated  from  those  which  fire 
ortglnal,  without  destroying  the  use 
and  value  of  the  original  matter,  he 
who  has  made  an  Improper  use  of 
that  which  did  not  belong  to  him 
must  suffer  the  consequences  of  so 
doing.  If  a  man  mixes  what  belongs 
to  hlni  with  what  belongs  to  me,  and 
the  mixture  be  forbidden  by  the  law, 
he  must  again  separate  them,  and  he 
must  bear  all  the  mischief  and  loss 
which  the  separation  may  occasion. 


If  an  individual  chooses  in  any  work 
to  mix  my  literary  matter  with  his 
own,  he  must  be  restrained  from 
publishing  the  literary  matter  which 
belongs  to  me;  and  If  the  parts  of 
the  work  cannot  be  separated,  and  if 
by  that  means  the  injunction,  which 
restrained  the  publication  of  my  lit- 
erary matter,  prevents  also  the  putt. 
lication  of  his  own  literary  matter, 
he  has  only  himself  to  blame.' " 
Cartwrlght  v.  Wharton.  26  Ont.  L. 
867.  864,  20  OntWR  868,  1  DomUt 
892. 

[b]  mvla  applied^ — (1)  Where 
some  substantial  use  of  copyrighted 
material  is  -shown,  an  -  injunction 
against  the  entire  publication  will  be 
granted,  unless  defendant  can  afllrm- 
atively  justify  its  work  as  to  partic- 
ular portions  of  the  books  complained 
of,  and  thus  except  from  the  decree 
such  articles  or  volumes  as  are  af- 
firmatively freed  from  the  accusation 
of  infringement.  West  Pub.  Co.  v. 
Edward  'Thompson  Co.,  169  Fed.  838 
[mod  on  other  grounds  178  Fed.  838, 
100  CCA  8031.  (2)  "As  to  the  relief, 
the  nature  of  the  work  was  such  that 
It  is  Impossible  to  separate  that 
which  was  copied  and  used  by  the 
defendant  and  that  which  was  orig- 
inal, and  under  the  circumstances  the 
court  feels  constrained  to  apply  the 
rigorous  rule  that  a  defendant  who 
has  committed  the  unlawful  aot  and 
benefited  by  the  prior  research,  work, 
and  authorship  of  another  must 
abide  by  the  consequence.  Callaghan 
V.  Myers,  128  tJ.  S.  617,  9  SCt  177,  32 
L.  ed.  647.  In  the  present  form  of 
defendant's  book  of  citations  and 
under  the  circumstances  in  which  It 
has  been  issued,  its  publication  and 
sale  must  be  enjoined  in  its  entire- 
ty." Frank  Sheoard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co..  18£  Fed.  941,  944 
[Bflf  198  Fed.  991,  118  CCA  809].  (3) 
The  relief  ought  to  apply  to  the  en- 
tire publication,  because  the  parts 
which  are  obviously  copied  are  inex- 
tricably interwoven  with  the  parts 
about  which  no  positive  proof  of 
copying  Is  presented,  and  the  defend- 
ant has  made  no  effort  to  separate 
the  same.  Probably,  If  it  wished  to 
do  so,  it  could  not."  Per  Piatt,  J„ 
in  Hartford  Printing  Co.  v.  Hartford 
Directory,  etc.,  Co.,  146  Fed.  382.  886. 
(4)  "In  such  a  condition  of  affairs, 
where  by  the  misconduct  of  defend- 
ant's employes  a  part  of  complain- 
ant's copyrighted  work  has  been  ap- 
propriated by  defendant,  and  so  mln- 
fcled  with  original  matter  contained 
n  its  publication  that  no  one  except 
its  own  employes  who  did  the  wrong 
can  segregate  the  pirated  from  the 
original  matter,  and  they  do  not  make 
such  segregation,  the  whole  work,  or 
so  much  of  it  as  Is  tainted  by  the 
workmanship  of  the  unfair  users, 
should  be  enjoined  and  accounted 
for."  West.  Pub.  Co.  v.  lawyers' 
Co-op.  Pub.  Co.,  79  Fed. '^766,  772,  26 
CCA  648.  86  LRA  4O0  [qnot  Prank 
Shepard  Co.  v.  Zachary  P.  Taylor 
Pub.  Co.,  supra]. 

SBk  Dam  v.  Kirk  la  Shell*  Co.,  166 
Fed.  689  [aff  176  Fed.  902,  99  CCA 
392,  30  AnnCas  1178];  Social  Regis* 


tioned." 

[$  352]  6.  Enforcamjent  and  Operation.  Under 
the  present  statute,  any  injunotion  that  may  be 
granted  restraining  and  enjoining  the  doing  of  any- 
thing forbidden  by  the  copyright  statute  may  be 
served  on  the  parties  against  whom  such  injunc- 
tion is  granted,  anywhere  in  the  United  States,  and 
is  operative  thronghont  the  United  States.^  This 
provision  is  founded  on  the  act  of  1897,*"  which, 
however,  was  limited  to  the  infringement  of  dra- 
matic and  musical  copyrights."  This  is  now  made 
general  in  its  application  to  copyrights,  with  the 
provision  for  dissolution  in  other  districts  elimi- 
nated. Prior  to  these  statutes,  injunctions  in  copy- 
right oases,  like  any  other  injunctions,  were  en- 
forceable only  in  the  district  where  granted.*'   Now 

ter  Assoc  v.  Murphy,  128  Fed.  116; 
Lawrence  v.  Dana,  16  F.  Cas.  No. 
8,186,  4  Cliff.  1;  Mawman  v.  Tegg,  8 
Russ.  386,  3  EngCh  386,  88  Reprint 
380  [dt  and  appr  Lewis  v.  Fullarton, 
2  Beav.  6,  17  EngCh  6,  48  Reprmt 
1080]:  Cartwrlght  v.  Wharton,  86 
Ont.  L.  867,  20  OntWR  863,  1  DomLR 
892. 

M.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co.,  198  Fed.  991,  118 
CCA  609  [aff  186  Fed.  941];  Stevens 
V.  Wlldy,  19  L.  J,  Ch.  190. 

"I  do  not  think  that  I  am  bound  to 
go  through  the  whole  book;  but  I 
apprehend  that  the  law  at  present  is 
in  conformity  with  the  old  Roman 
law,  which  is,  that  if  the  defendant 
will  take  the  plaintifTs  com  and  mix 
it  with  his  own,  the  whole  should 
be  taken  to  be  the  plaintiff's;  and 
after  the  defendants  in  this  case 
have  taken  so  much  as  I  see  has  been 
taken,  I  think  the  injunction  ought 
to  be  granted."  Stevens  v.  Wildy,  19 
L.  3.  Ch.  190,  193. 

Bnrtea  of  pioof  ap  to  ssgrscatloa 
see  infra  |  424. 

07.  Callaghan  v.  Myers.  128  U.  S. 
617.  9  SCt  177,  32  L.  ed.  647;  Lewis 
V.  Fullarton,  2  Beav.  6,  17  EngCh  6, 
48  Reprint  1080;  Cartwrlght  v.  Whar- 
ton, 25  Ont.  L.  367,  20  OntWR  868, 
1  DomLR  892.  See  Confusion  of 
Goods  12  C.  J.  p  490. 

SB.    See  supra  |  360. 

n.  Act  March  4,  1809  (86  XJ.  8. 
St  at  L.  1076  c  320  $  36). 

ao.  Mr.  CurrleKs  rei>ort  to  the 
House  of  Representatives,  Report  No. 
7083,  p  17,  69th  Congress,  2d  session. 

n.  Act  Jan.  6,  1897  (29  U.  S.  St. 
at  L.  481);  Lederer  v.  Rankin,  90 
Fed. '449.  See  also  Fraser  v.  Barrie, 
106  Fed.  787  [aff  118  Fed.  286.  S3  CCA 
668]  (holding  that  this  statute  does 
not  affect  question  of  original 
venue). 

[a]  Oomrtrasttoa  of  act  ot  IBST^— 
"In  my  judgment.  It  was  not  the  pur- 
pose  of  this  statute  to'deal  with  the 

?;ue8tlon  of  locality,  as  affecting  the 
urlsdlotion  of  the  court,  but  It  was 
enacted,  among  other  things,  for  the 
purpose  of  authorizing  the  service  of, 
and  to  make  operative,  injunctions. 
In  such  cases,  anywhere  In  the 
United  States,  and  to  confer  juris- 
diction upon  the  circuit  court  of  any 
district  to  hear  motions  to  dissolve 
and  set  aside  such  injunctions;  and 
in  such  cases  the  court  hearing  the 
motion  may  call  upon  the  court  in 
which  the  suit  was  brought,  and  the 
injunction  granted,  to  transmit  "a 
certified  copy  of  all  the  papers  on 
which  the  injunction  was  granted.' 
When  a  suit  is  brought  and  an  in- 
junction Is  granted,  the  process  may 
be  served  anywhere  in  the  United 
States,  and  shall  be  ot>eratlve  any- 
where in  the  United  States;  but  the 
defendants  may.  In  any  circuit  in 
which  they  may  be  performing  or 
representing  the  dramatical  or  musi- 
cal composition,  move  to  discharge 
the  injunction,  and  will  not  be  com- 
pelled to  go  to  the  court  in  which 
the  suit  was  brought."  Lederer  v. 
Rankin,  90  Fed.  449. 
4L    Bee  Injunctions  (28  Cyo  871]. 
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injunctions  in  copyright  eases  are  enforceable  by 
proceeding^  in  contempt  or  otherwise  by  any  other 
court  or  judge  posseesing  jurisdiction  of  defend- 
ant." Enforcement  by  contempt  proceedings  is 
governed  by  the  ordinary  rules.** 

[i  353]  D.  Accounting  for  Profits— 1.  Bight  to 
Accounting.  The  right  to  an  accounting  and  re- 
covery of  defendant 's  profits  is  an  equitable  remedy 
and  exists  independently  of  express  statutory  au- 
thorization.'"' This  equitable  right  to  an  account 
of  profits  is  incident  to  the  right  to  an  injunction,"^ 
and  where  the  case  for  an  injunction  fails,  the  right 
to  recover  the  infringer's  profits  also  fails,  because 
it  is  only  the  right /to  an  injunction  which  supports 
the  jurisdiction  in  equity,  the  accounting  being  inci- 
dental and  given  under  the  power  to  afford  complete 
relief  in  cases  of  which  equity  otherwise  has  juris- 
.diction.*'  A  bill  will  not  lie  solely  for  an  account- 
ing of  profits."*  The  theory  of  the  equitable  remedy 
i^  that  the  infringer  has  made  the  profits  by  the 
appropriation  and  use  of  another's  property,  and 
therefore  holds  them  as  a  trustee  ex  malefieio  for 
the  true  owner."  Ordinarily  where  infringement  is 
found  and  an  injunction  granted,  an  accounting  of 

63.  Act  March  4.  1909  (SS  17.  3. 
St.  at  L.  1076  c  320  i  SB). 

64.  Elsfeldt  V.  Campbell,  171  Fed. 
694;  Encyclopcedia  Brltannlca  Co.  v. 
American  Newspaper  Assoc,  130  Fed. 
493  (where  the  unintentional  viola- 
tion of  temporary  Injunction  by 
agents  of  defendants  acting  in  viola- 
tion of  instructions  was  held  not  to 
render  defendants  guilty  of  con- 
tempt); Colliery  Engineer  Co,  v. 
Bwald,  12S  Fed.  843  (where  defend- 
ant was  held  to  have  purged  his  book 
of    infringement,    and    a    motion    to 

Sunish  for  contempt  was  therefore 
enled);  Cartwright  v.  Wharton  (No. 
3).  6  DomLR  890,  4  OntWN  210,  23 
OntWR  214.  See  Contempt  13  C.  J.  p 
1;  Injunctions   [22  Cyc  1009]. 

"The  injunction  will  be  continued 
pendente  lite,  and  the  question  of 
contempt  reserved  to  the  final  hear- 
ing." Elsfeldt  V.  Campbell,  171  Fed. 
S9l. 

65.  Stevens  v.  Gladding,  IT  How. 
(U.  SJ  447,  15  L.  ed.  16B;  Falk  v. 
Oast  Lith.,  etc.  Co.,  S4  Fed.  890,  4 
CCA  S48. 

6flL  Belford  v.  Scribner,  144  U.  8. 
488,  12  set  734,  36  L..  ed.  614;  Calia- 
ghan  v.  Myers,  128  U.  S.  617,  9  SCt 
177,  32  L.  ed.  B47;  St«vens  v.  Glad- 
ding, 17  How.  (U.  S.)  447,  IB  L.  ed. 
165:  Falk  v.  Oast  Lith.,  etc.  Co.,  64 
Fed.  890,  4  CCA  648;  Flshel  v. 
Lueckel,  63  Fed.  499;  Sanborn  Map, 
etc,  Co.  V.  Dakin  Pub.  Co.,  39  Fed. 
266;  Gllmore  v.  Anderson,  38  Fed. 
846;  Chapman  v.  Ferry,  12  Fed.  698, 
8  Sawy.  191;  Plerpont  v.  Fowle,  19  F. 
Cas.  No.  11,162.  2  Vt^oodb.  &  M.  23; 
Stevens  v.  Cady,  23  F.  Cas.  No.  13,- 
895.  2  Curt.  200;  Hole  v.  Bradbury,  12 
Ch.  D.  899;  Barry  v.  Stevens,  31  Bea v. 
368.64  Reprint  1137;  Colburn  v.Simms, 
2  Hare  648.  24  EngCh  B43.  67  Reprint 
224;  Smith  v.  London,  etc,  R.  Co.,  23 
L.  J.  Ch.  662;  Bally  v.  Taylor,  1  Russ. 
ft  M.  73,  6  EngCh  73,  39  Reprint 
28,  Taml.  296,  12  EngCh  296  48  Re- 
print 118;  Sweet  v.  Maugham,  11 
Sim.  51,  84  EngCh  51,  59  Reprint  793; 
Delondre  v.  Shaw,  2  Sim.  237,  2  Eng 
Ch  237,  67  Reprint  777;  Grierson  v. 
Byre,  9  Ves.  Jr.  341,  32  Reprint  634; 
Hogg  V.  Kirby.  8  Ves.  Jr.  216,  32  Re- 

grint  336;  Kelly  v.  Hooper,  1  Y.  & 
OH.  197,  20  BngCh  197,  62  Reprint 
852;  Beauchemin  v.  Cadleux.  22  Que. 
Super.  482  [aff  31  Can.  S.  C.  370]. 

"The  right  to  an  account  of  profits 
is  incident  to  the  right  to  an  Injunc- 
tion in  copy  and  patent-right  cases." 
Stevens  v.  Gladding,  IT  How.  (U.  8.) 
447,  465,  IB  L.  ed.  165. 

67.  See  cases  in  preceding  note. 

68.  See  cases  supra  note  66.    But 


profits  will  also  be  decreed."*  But  where  it  woald 
be  inequitable  to  allow  a  recovery  of  profits,  the 
court  in  the  exercise  of  a  sound  discretion  may  deny 
an  accounting,  although  it  grants  the  injunction." 
Laches  is  a  sufficient  ground  for  denying  an  ac- 
counting." Where  an  injunction  might  properly  be 
granted,  but  there  are  countervailing  equities,  the 
court  may,  in  its  discretion  and  in  lien  of  an  in- 
junction and  accounting,  award  plaintiff  damages 
without  remitting  him  to  an  action  at  law.^* 

The  statute  now  provides  that  an  infringer  shall 
be  liable  to  pay  to  the  copyright  proprietor,  in  addi- 
tion to  damages,  "all  the  profits  which  the  infringer 
shall  have  made  from  such  infringement.  "''*  It  is 
not  entirely  dear  to  what  extent,  i£  at  all,  this  pro- 
vision confers  an  absolute  right  to  recover  an  in- 
fringer's profits,  and  deprives  the  court  of  the  right 
to  deny  an  accounting  upon  ptirely  equitable  con- 
siderations,''' The  omission  of  the  notice  of  copy- 
right by  accident  or  mistake  does  not  bar  a  recovery 
of  profits,  although  it  does  bar  recovery  of  dam- 
ages.'" Innocence  of  intent  is  no  defense  to  a 
recovery  of  profits.'' 

[i  354]   2.  Zixtent  and  Elements  of  BecoTety. 


see  Huebscta  v.  Arthur  H.  Crist  Co., 
209  Fed.  886  (where  such  a  bill  was 
anparently  maintained  without  objec- 

"66.".  Dam  V.  Kirk  la  Shelle  Co.,  176 
Fed.  902,  99  CCA  392.  20  AnnCas  1173 
[aft  166  Fed.  6891.  See  also  Patents 
[30  Cyc  10241:  Trade-Marks.  Trade- 
Names,  and  unfair  Competition  [38 
Cyc  909]. 

7a  Huebsch  v.  Arthur  H.  Crist 
Co.,  209  Fed.  885;  Dam  v.  Kirk  la 
Shelle  Co.,  189  Fed.  842;  Dam  v.  Kirk 
la  Shelle  Co.,  176  Fed.  902,  99  CCA 
392,  20  AnnCas  1173  [aff  166  Fed. 
589];  Hartford  Printing  Co.  v.  Hart- 
ford Directory,  etc.,  Co.,  146  Fed.  332; 
Morrison  v.  Pettibone,  8T  Fed.  330. 

71.  Haas  v.  Leo  Feist,  Inc.,  284 
Fed.  105. 

73.  Haas  V.  Leo  Feist,  Inc.,  234 
Fed.  105;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303  [mod  169  Fed.  833].  See  also 
supra  {  348.  ' 

ta]  Vatnr*  of  work  to  %•  oonaM- 
eradw — "A  few  weeks'  delay  in  the 
case  of  a  song  so  ephemeral  as  this 
may  have  the  same  effect  as  16  years, 
when  the  publication  is  a  legal  en- 
cyclopedia in  30  volumes."  Haas  v. 
Leo  Feist,  Inc.,  234  Fed.  105,  108. 

73.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  833,  100  CCA 
303  [mod  169  Fed.  833]. 

74.  Act  March  4.  1909  (36  U.  S.  St. 
at  L.  1075  c  320  {  25  (b)). 

75.  Haas  v.  Leo  Feist,  Inc.,  234 
Fed.  105. 

[a]  Oonatmctloa  of  staitnte*— (1) 
While  injunctions  are  required  to  be 
"according  to  the  course  and  prin- 
ciples of  courts  of  equity"  (see  supra 
i  336  note  96  [a],  (}  341,  343)  there  is 
no  such  statutory  requirement  in  re- 
gard to  the  recovery  of  profits  (see 
Act  March  4,  1909  [35  U.  S.  St.  at  L. 
10T6  c  320  ;|  26  (b).  36]).  But  Since 
injunctions  may  be  eranted  "on  such 
terms  as  said  court  or  judge  may 
deem  reasonable"  (see  Act  March  4. 
1909  [36  U.  S.  St.  at  L.  1076  c  320 
i  86]),  doubtless,  in  granting  an 
injunction,  the  court  has  power  to 
deny  profits  by  way  of  imposing 
terms.  But  where  the  injunction  is 
denied  on  equitable  grounds,  although 
infringement  Is  found,  may  the  court 
still  deny  profits,  and  limit  plaintiff 
to  damages?  (2)  "It  does  not  neces- 
sarily follow,  however,  that  the  ac- 
counting shall  be  exempt  from  the 
usual  principles  of  equity.  Indeed, 
the  conduct  of  the  plaintiff  may  have 
a  controlling  effect  upon  It.  West 
Pub.  Co.  V.  Edward  Thomson  Co.,  176 
Fed.    833,    100    CCA   303.     The    plain- 


tiff's assumption  that  the  statute  al- 
ways rigidly  requires  an  accounting 
is  shown  by  that  case  to  be  without 
warrant.  'The  delay  was  of  16  years 
In  that  case,  but  the  infringing  pub- 
lication took  that  long  to  appear,  and 
the  principle  is  as  well  Illustrated  is 
the  case  at  bar  as  It  was  there. 
Equity  will  control  Its  peculiar  rem- 
edy 01  an  account  of  profits  accord- 
ing to  its  own  sense  of  justice.  It 
must  be  obvious  to  every  one  familiar 
with  equitable  principles  that  It  Is 
inequitable  for  the  owner  of  a  copy- 
right, with  full  notice  of  an  intended 
Infringement,  to  stand  inactive  while 
the  proposed  Infringer  spends  large 
sums  of  money  In  its  exploitation, 
and  to  Intervene  only  when  his  specn- 
latlon  has  proven  a  success.  Delay 
under  such  circumstances  allows  the 
owner  to  speculate  without  risk  with 
the  other's  money;  he'  cannot  pos- 
sibly lose,  and  he  may  win.  If  the 
defendant  be  a  deliberate  pirate,  this 
consideration  might  be  Irrelevant 
and  I  think  it  such  as  to  Plantadosi; 
but  It  is  no  answer  to  such  ineoulta- 
ble  conduct,  if  the  defendant  Feist 
is  innocent,  to  say  that  Its  innocence 
alone  will  not  protect  It.  It  is  not 
its  innocence,  but  the  plaintiff's 
availing  himself  of  that  Innocence  to 
build  up  a  success  at  no  risk  of  his 
own,  which  the  court  of  equity  should 
regard."  Haas  v.  Leo  Feist.  Inc.  214 
Fed.  105.  107. 

78.  Strauss  v.  Penn  Printing,  etc 
Co.,  220  Fed.  977,  979. 

"It  is  apparent  from  the  language 
of  the  act,  however,  that  damages 
alone  are  excluded  from  recovery, 
and  not  the  infringer's  profits,  as 
section  26  of  the  act  provides  that 
the  person  infringing  snail  be  liable 
(a)  to  an  injunction  and  (b)  to  'such 
damages  as  the  copyright  proprietor 
may  nave  suffered  due  to  tne  in- 
fringement, as  well  as  all  the  profits 
which  the  infringer  shall  have  made 
from  such  infringement.'  "  Strauss 
v.  Penn  Printing,  etc.,  Co.,  supra. 

Damaffss  wiMX*  aotlo*  ommad  see 
infra  S  367. 

77.  Haas  v.  Leo  Feist,  Inc.  234 
Fed.  106;  Dam  v.  Kirk  la  Shelle  Co.. 
189  Fed.  842. 

[a]  Xvla  appllsd^— "Although  the 
defendant  and  its  immediate  assignor 
purchased  the  play  from  the  play- 
wright, Paul  Armstrong,  In  entire 
good  faith  and  without  notice  of  the 
complainant's  rights,  it  is  subject  to 
the  hard  rule  of  having  to  account 
for  all  the  profits  it  made  by  pre- 
senting it."  Dam  T.  Kirk  la  Shelle 
Co.,  189  Fed.  842. 


For  totar  oassa,  d«T«lopmeats  and  ohaiifea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Jnder  the  statute,  plaintiff  is  entitled  to  recover  all 
he  profits  which  defendant  has  made  from  his  in- 
ringementj*  and  this  was  the  rule  independent 
if  statute.  The  recovery  is  limited  to  the  net 
>rofits  actually  made  and  the  moneys  actually  j-e- 
eived  by  the  wrongdoer."  Profits  are  what  de- 
'endant  has  gained,  not  what  plaintiff  has  lost.^ 
'laintiff's  losses  by  reason  of  the  infringement  are 
o  be  recovered,  if  at  all,  as  damages.^^  Profits  of 
'esales  of  infringing  volumes  which  defendant  had 
iold  and  then  repurchased  as  secondhand  books  may 
te  recovered."  Amounts  received  from  advertisers 
n  the  infringing  book  are  to  be  included  in  the 
^ross  receipts  and  accounted  for.**  .  Commissions 
'cceived  by  a  dealer  from  the  sales  of  a  pirated 
vork  are  profits  which  must  be  accounted  for  on  a 


bill  by  the  proprietor  of  the  copyright."  Profits 
made  by  the  printer  and  binder  of  an  infringer's 
book  may  be  recovered."  Profits  are  to  be  ascer- 
tained by  deducting  from  gross  receipts  all  l^iti- 
mate  elements  of  cost,'^  including  losses.**  The 
necessary  cost  of  producing  and  selling  the  copies 
sold  is  a  proper  credit.**  This  does  not  include  the 
cost  of  making  stereotype  plates,**  the  cost  of  edi- 
torial work  done  on  the  infringing  volume,**  the 
additional  cost  of  producing  more  copies  than  were 
sold,**  or  unreasonable  payments  made  without  con- 
sideration to  third  persons."  While  an  infringing 
corporation  may  be  allowed  credit  as  an  expense 
for  reasonable  salaries  paid  to  its  officers,  and 
agents  or  employees,**  an  individual  infringer  is  not 
entitled  to  an  allowance  for  the  value  of  his  time 


[b]  l>»aaMg»»  and  pxoflts  follow 
lam*  mle. — "The  plaintiff's  right  to 
lamaees  against  the  defendant  Feist, 
'GKardless  of  Us  Innocence,  is  un- 
luestlonable.  Gross  v.  Van  Dyk 
3ravure  Co..  230  Fed.  il2.  144  CCA 
>54.  And  in  spite  of  some  language 
n  that  opinion  looking  to  the  pos- 
sibility of  a  different  rule  for  profits, 
:  think  the  same  should  apply  to 
:hein  as  to  damages.  When,  as  in 
jopyrlght,  the  law  provides  a  form 
)f  notice.  It  Imposes  upon  every  one 
It  his  peril  the  duty  to  learn  the 
acts  conveyed  by  the  notice.  Without 
3ome  such  rule  ft  could  not  be  a  tort 
nnocently  to  copy  a  copyrighted 
work,  because  It  could  not  be  said 
chat  among  the  reasonable  result  of 
the  defendant's  acts  was  comprised 
xn  Infringement.  It  becomes  a  tort 
>nly  when  the  statute  imposes  a  duty 
}n  every  one  to  advise  himself  of  the 
copyright.  I  cannot  see  why  there 
should  be  any  difference  between 
damages  and  profits  In  this  respect. 
Hence  a  decree  for  an  accounting  of 
profits  will  go  against  both  defend- 
ants." Haas  V,  Leo  Feist.  Inc.,'  234 
Fed.  105,  107. 

78.  Act  March  4.  1909  (36  U.  S.  St. 
at  L.  1075  c  320  t  2S  (b));  Strauss  v. 
Penn  Printing,  etc.,  Co.,  220  Fed.  977. 

[a]  UmlMttoa  of  aiiunut^ — 
"Neither  does  the  act  provide  any 
minimum  or  maximum  limitation  of 
amount  of  profits  recoverable.  They 
are  to  consist  of  'all  the  profits  the 
infringer  shall  have  made  from  such 
infringement.' "  Strauss  v.  Penn 
Printing,  etc.,  Co.,  220  Fed.  977,  980. 

[b]  roxalgii  salasi — "The  questions 
arising  from  the  sale  of  the  infring- 
ing copies  in  Canada  and  not  in  the 
United  States,  involving  the  damages 
recoverable,  are  reserved  to  the  ac- 
counting." Stecher  Llth.  Co.  v. 
Dunston  Llth.  Co..  238  Fed.  601,  604. 
But  as  to  extraterritorial  acts  gener- 
ally see  supra  (  296. 

XTldano*  Mid  ImxdMi  of  pgroof  see 
infra  i  432. 

79.  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed.  842;  Dam  v.  Kirk  la  Shelle  Co., 
175  Fed.  902,  99  CCA  392,  20  AnnCas 
1173  [aff  166  Fed.  589];  Hartford 
Printing  Co.  v.  Hartford  Directory, 
etc.,  Co.,  148  Fed.  470;  Edward 
Thompson  Co.  v.  American  Imw  Book 
Co.,  119  Fed.  217;  West  Pub.  Co.  v. 
Lawyers'  Co-op.  Pub.  Co.,  79  Fed.  756, 
25  CCA  648.  35  LRA  400;  Scribner  v. 
Clark,  60  Fed.  473  laff  144  U.  S.  488, 
12  set  734,  36  L.  ed.  614L 

[a]  Totn  of  aacrss.  in  Dam  v. 
Kirk  la  Shelle  Co.,  175  Fed.  902,  908, 
99  CCA  392,  20  AnnCas  1173  [aff  166 
Fed.  589],  where  the  Infringement 
consisted  in  dramatising  a  copy- 
righted story,  the  following  decree 
was  affirmed:  "That  the  complain- 
ant recover  of  the  defendant  the 
:atns  and  profits  made  by  It  by  mak- 
.ng  use  of  said  play,  entitled  'The 
Heir  to  the  Hooran,'  by  giving  public 


f^ 


performances  thereof,  by  causing  or 
licensing  public  performances  there- 
of, to  be  given,  or  in  any  other  way, 
form  or  manner."  The  court  said: 
"We  think  that  no  other  decree  gives 
effect  to  the  copyright  statute,  and 


that  it  la  supported  by  the  author- 
ities." 

[b]  Ibi  OMuUUk  the  owner  of  a  duly 
registered  copyright  is  entitled  to  all 
the  profits  realised  by  the  infringer 
from  the  sale  of  the  infringing  copy, 
and  also  to  the  cost  of  expert  testW 
mony  necessary  to  establish  the  In- 
fringement. Beauchemln  v.  Cadieux, 
22  Que.  Super.  482. 

aOi  Callaghan  t.  Myers,  128  U.  8. 
617.  9  set  177,  32  L.  ed.  647:  Dam  v. 
Kirk  la  Shelle  Co.,  189  Fed.  842: 
Colburn  v.  Slmms,  2  Hare  548,  24 
BngCh  543,   67  Reprint  224. 

81.  Bernard  v.  Bertoni,  14  Que.  I>. 
219. 

82.  Daatacea  for  lafxlaramsttt  see 
Infra  i  357  et  seq. 

83.  Callaghan  v.  Myers,  128  U.  S. 
617.  9  set  177.  32  L.  ed.  547. 

[a]  BsasoB  for  and.  tppUcatlon  of 
rule. — "In  regard  to  the  156  copies, 
they  were  volumes  which  had  been 
already  sold  by  the  defendants,  and 
which  they  purchased  as  ,  second- 
hand books  and  resold.  The  master 
had  held  that,  as  he  had  charged  the 
defendants  with  the  profits  on  the 
first  sale  of  these  volumes,  the  profits 
on  their  resale  could  not  be  charged 
against  them.  The  Circuit  Court 
overruled  this  view  and,  as  we  think, 
properly.  The  sale  of  the  volume 
originally  prevented  the  purchase 
from  the  plaintiff  of  a  lawful  volume, 
and  the  sale  of  the  same  infringing 
volume  a'  second  time  prevented  the 
purchase  from  the  plaintiff  of  an- 
other lawful  volume.  The  plaintiff 
was  thus  twice'^  Injured  by  the  acts 
of  the  defendants,  and  the  sales  of 
the  second-hand  volumes  must  be  ac- 
counted for  as  if  they  were  first 
sales.  BIrdsell  v.  ShalioL  112  U.  S. 
485,  6  set  244.  26  U  ed.  768."  Cal- 
laghan v.  Myers,  12«  U.  S.  617,  666,  9 
set  177,  32  L.  ed.  547. 

84.  Hartford  Printing  Co.  v.  Hart- 
ford Directory,  etc.,  Co.,  148  Fed.  470 
(advertisements  In  infringing  direct- 
ory). 

86.  Stevens  v.  Gladding,  23  F.  Caa. 
No.  18,399,  2  Curt.  608. 

8&  Belford  v.  Scribner,  144  U.  S. 
488,  12  set  734,  86  L.- ed.  614  (where 
printer  was  also  held  liable  as  joint 
tort-feasor  for  the  publisher's  prof- 
its). 

87.  Callaghan  v.  Hyers,  128  TT.  B. 
617,  9  set  177,  82  L.  ed.  647;  Dam  v. 
Kirk  la  Shelle  Co.,  189  Fed.  842; 
Hartford  Printing  Co.  v.  Hartford 
Directory,  etc.,  Co.,  148  Fed.  470; 
Scribner  v.  Clark,  60  Fed.  473;  Myers 
v.  Callaghan,  24  Fed.  636  [mod  on 
other  grounds  128  U.  S.  617.  9  SCt 
177.  32  L.  ed.  647];  Delf  v.  Delamotte, 
3  Kay  '&  J.  581,  69  Reprint  1241. 

88.  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed.  842. 

89.  Callaghan  v.  Myers,  128  U.  S. 
617.  9  SCt  177,  32  L.  ed.  647;  Hartford 
Printing  Co.  v.  Hartford  Directory, 
etc..  Co..  148  Fed.  470. 

"In  regard  to  the  general  question 
of  the  profits  to  be  accounted  for  by 
the  defendants,  as  to  the  volumes  in 
question,  the  only  proper  rule  to  be 
adopted  Is  to  deduct  from  the  selling 
price  the  actual  and  legitimate  mann* 


facturlng  cost."  Callaghan  y.  Myers, 
128  U.  S.  817,  665.  9  SCt  177,  32  L.  ed. 
647. 

90.  Callaghan  v.  Myers.  128  U.  S. 
617,  9  SCt  177.  32  L.  ed.  547. 

[a]  Season  for  mle. — "Stereotyp- 
ing was  not  a  necessary  incident  of 
printing  and  publishing,  as  type-set- 
ting was.  It  was  resorted  to  by  the 
defendants  to  enable  them  the  more 
successfully  and  profitably  to  in- 
fringe, by  dispensing  with  the  neces- 
sity of  resetting  the  type  for  every 
new  edition,  ana  thus  reducing  the 
cost  of  multiplying  copies  In  the 
future.  The  stereotype  plates  were 
made  without  the  consent  of  the 
plaintiff,  ajid  If  credit  is  allowed  for 
them  the  plaintiff  Is  compelled  to  buy 
and  pay  for  them,  when  they  are  use- 
less to  him,  and  when  he  has  stereo- 
typed for  himself  volumes  32  to  46." 
Callaghan  v.  Myers,  128  U.  S.  617, 
663,  9  SCt  177.   32  L.  ed.  647. 

91.  Callaghan  v.  Myers.  128  U.  S. 
617.  9  SCt  177.  32  L.  ed.  647. 

92.  Callaghan  v.  Myers.  128  U.  S. 
617,  9  SCt  177,  32  L.  ed.  647;  Hartford 
Printing  Co.  v.  Hartford  Directory, 
etc.,  Co.,  148  Fed.  470. 

[a]  Only  tli#  ihddltlo&al  ooat  la  as* 
olndad. — ^Defendant  is  entitled  to  have 
deducted  from  the  gross  receipts  all 
of  such  items  of  cost  as  would  have 
been  the  same  had  no  more  copies 
been  printed  than  were  sold,  such  as 
providing  the  copy  and  composition. 
Hartford  Printing  Co.  v.  Hartford 
Directory,  etc.,  Co.,  148  Fed.  470. 

93.  Dam  v.  Kirk  U  Shelle  Co.,  18» 
Fed.  842. 

"The  complainant's  rights  are  not 
to  be  prejudiced  by  the  allowance  to 
the  defendant  of  credits  for  un- 
reasonable payments,  or  for  pay- 
ments made  without  consideration  to 
third  parUcs."  Dam  v.  Kirk  la 
Shelle  Co..  supra. 

94.  Callaghan  v.  Myers,  128  U.  8. 
617,  9  SCt  177,  32  L.  ed.  547  [aff  24 
Fed.  636]:  Dam  v.  Kirk  la  Shelle  Co., 
189  Fed.  842. 

[a]  Bide  apgltod.— (1)  "The  salary 
coiitract,  in  respect  to  the  foregoing 
features,  though  binding  between  the 
parties,  was  unreasonable  and  with- 
out consideration  as  against  com- 
plainant's claim.  Still  the  defend- 
ant is  entitled  to  a  credit  for  reason- 
able salaries  paid  to  its  officials,  and 
the  special  master  having  found 
(eleventh    finding   of    fact)    that    the 

gayment  of  37,500  to  Mrs.  Hunt  for 
er  services  as  president  during  the 
four  theatrical  seasons  beginning 
with  1905-06  would  be  reasonable, 
and  as  during  that  period  the  defend- 
ant was  presenting  only  two  plays, 
it  should  have  a  credit  of  one-half 
that  sum  as  applicable  to  The  Heir 
to  the  Hoorah,  to  be  equally  divided 
between  the  four  seasons."  Dam  ▼. 
Kirk  la  Shelle  Co.,  189  Fed.  842,  844, 
846.  (2)  "The  defendant,  under  its 
contract  to  pay  Mrs.  Hunt  JlOO  every 
week  the  play  was  presented  for 
services  as  manager,  did  pay  her  for, 
considerable  periods  during  whlchj  f* 
she  was  absent  In  Europe.  The'^ 
special  master  allowed  these  pay- 
ments  a^   agalnat    the    complainant. 
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while  engaged  in  oommitti^  the  infringement.*' 
Thus  the  amount  paid  to  different  members  of  a 
firm  in  the  way  of  salaries  for  their  services  cannot 
be  credited  as  a  part  of  the  expense  of  conducting 
the  business  during  the  period  of  infringement. 
Wher^  the  infringement  was  only  part  of  defend- 
ant'a  business,  defendant  is  entitled  to  credit  for 
sach  proportion  of  its  general  expenses  as  is  fairly 
to  be  appropriated  to  the  infringing  part  of  the 
business. 

Dramatic  infringement.  In  cases  of  infringement 
by  dramatic  performance  the  profits  or  losses 
should  be  ascertained  for  each  theatrical  season 
separately;  losses  of  one  season  may  not  be  chained 
against  the  profits  of  another.*"  In  addition  to  re- 
ceipts from  its  own  production  of  the  play,*"  de- 
fendant is  properly  charged  with  amounts  received 
for  licenses  of  the  play.*     He  is  also  entitled  to 


eredit  for  all  the  direct  expenses  of  the  presenta- 
tion of  the  play,^  such  as  the  cost  of  scenery,  etc.* 
But  the  purchase  price  of  the  infringing  play  may 
not  be  charged  as  an  expense  against  profits;*  only 
the  reasonable  value  of  an  exclusive  license  for  the 
time  the  play  was  presented  may  be  allowed  as  a 
credit." 

Pirated  and  iimocent  matter  not  separable'.  Al- 
though the  entire  copyrighted  work  is  not  copied 
in  an  infringement,  but  only  portions  thereof,  if 
such  portions  are  so  intermingled  with  the  rest  of 
the  piratical  work  that  they  cannot  well  be  distin- 
guished from  it,  the  entire  profits  realized  by  de- 
fendant will  be  given  to  plaintiff.' 

[i  355]  3.' Beference.  The  usual  mode  of  ascer- 
taining profits  is  by  reference  to  a  master  to  take 
evidence  and  report,^ 


and  I  will  follow  him  in  this  respect 
with  some  doubt."  Dam  v.  Kirk  la 
Shelle  Co.,  supra. 

90.  Callaghan  v.  Myers.  128  U.  S. 
617,  9  set  177,  32  L.  ed.  547  [aff  24 
Fed.  8381. 

96.  Callaghan  v.  Myers,  128  U.  S. 
617,  9  set  177,  82  L.  ed.  647. 

[a]  Bole  avpUAd- — "It  is  also  con- 
tended, that  both  of  the  masters 
erred  in  disallowing  a  credit  to  the 
defendants  for  the  amount  paid  to 
the  different  members  of  their  flrjn 
for  their  servtoes,  in  the  way  of 
salaries,  as  a  part  of  the  expense  of 
conducting  their  business,  beinar  the 
amount  of  about  J12,000  a  year  dur- 
ing the  period  in  controversy.  These 
amounts  were  drawn  by  the  defend- 
ants under  the  partnership  aeree- 
ment,  as  family  and  personal  ex- 
penses. We  do  not  think  that  the 
value  of  the  time  of  an  Infringer,  or 
the  expense  of  the  living  of  himself 
or  his  family,  while  he  is  engaged  In 
violating  the  rights  of  the  plaintiff, 
is  to  be  allowed  to  him  as  a  credit, 
and  thus  the  plaintiff  be  compelled 
to  pay  the  defendant  for  his  time  and 
expenses  while  engaged  In  infringing 
the  copyright.  If  the  defendants,  in- 
stead of  employing  others  to  do  the 
work,  had  chosen  to  do  it  themselves, 
they  might  as  well  have  made  a 
charge,  and  claimed  to  have  been 
credited  for  it,  of  so  much  a  month 
or  a  year  for  their  services  in  pre- 
paring the  Infringing  volumes.  Ellia- 
beth  V.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  ed.  1000. 
The  case  stands  on  a  different  foot- 
ing from  that  of  the  salaries  of  the 
managing  officers  of  a  corporation, 
as  in  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  73S.  10  L.  ed.  666."  Cal- 
laghan V.  Myers,  128  U.  S.  617.  663, 
9  set  177,  32  L.  ed.  647. 

97.  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed.  842. 

98.  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed.  842. 

[a]  Thaatiloal  nasos  ••  niut.— 
"The  next  question  Is  whether  the 
defendant's  profits  shall  be  ascer- 
tained by  treating  the  whole  period 
of  presentation  as  one,  or  by  resting 
at  the  end  of  each  season,  or  of  each 
week,  or  of  each  presentation.  The 
special  master  fixed  each  season  as 
a  unit,  and  I  think  he  was  right  in 
doing  so.  ^  The  defendant  made  its 
contracts  for  the  season  (twenty- 
third  finding  of  fact),  and  kept  its 
accounts  in  the  same  way.  This  Is 
the  natural  way  of  ascertaining  prof- 
its or  losses.  There  might  be  cases, 
such  as  the  building  of  costly  sepa- 
rate machines,  where  each  transaction 
could  and  should  be  considered  sepa- 
rately. But  the  general  business  cus- 
tom is  to  ascertain  profits  and  losses 
annually."  Dam  v.  Kirk  la  Shelle  Co., 
189  Fed.  842,  848. 

99.  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed    842 

1.'    Dam  V.  Kirk  la  Shelle  Co.,  189 


Fed    842 

9.'  Dam  V.  Kirk  la  Shelle  Co.,  189 
Fed.  842.  •^ 

3.  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed    842 

4.'  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed.  842. 

6.  Dam  v.  Kirk  la  Shelle  Co.,  189 
Fed.  842.   844. 

"I  think  the  purchase  of  the  play 
was,  so  to  speak,  a  capital  charge, 
and  that  only  a  fair  charge  for  the 
use  of  It  should  be  deducted  from  Its 
earnings.  The  reasonable  value  of  an 
exclusive  license  should  be  allowed 
for  the  times'  the  play  was  pre- 
sented." Dam  V.  Kirk  la  Shelle  Co., 
supra. 

6.  Belford  v.  Scrlbner,  144  U.  S. 
488,  12  set  734,  36  U  ed.  514;  Cal- 
laghan V.  Myers,  128  U.  S.  617,  9  SCt 
177,  32  L.  ed.  647;  Dam  v.  Kirk  la 
Shelle  Co.,  175  Fed.  902.  99  CCA  392. 
20  AnnCas  1173  [aff  166  Fed.  689]; 
Hartford  Printing  Co.  v.  Hartford 
Directory,  etc.,  Co.,  146  Fed.  332; 
West  Pub.  Co.  v.  Lawyers'  Co-op- 
erative Pub.  Co.,  64  Fed.  360,  25  LRA 
441  frev  on  other  grounds  79  Fed. 
756,  26  CCA  648,  36  LRA  400];  Far- 
mer V.  Elstner.  33  Fed.  494;  Maw- 
man  V.  Tegg,  2  Russ.  385.  3  EngCh 
386,  88  Reprint  380.  See  also  infra 
:  4.12. 

"The  rule  Is  well  settled,  that,  al- 
though the  entire  copyrighted  work 
be  not  copied  In  an  infringement,  but 
only  portions  ther^f.  If  such  por- 
tions are  so  Intermingled  with  the 
rest  of  the  piratical  work  that  they 
cannot  well  be  distinguished  from  It, 
the  entire  profits  realized  by  the  de- 
fendants will  be  given  to  the  plain- 
tiff. This  was  the  rule  laid  down 
by  this  court  in  Callaghan  v.  Myers, 
128  U.  S.  617,  9  SCt  177,  32  L.  ed. 
547  following  Mawman  v.  Tegg,  2 
Russ.  385.  3  EngCh  385,  38  Reprint 
880  and  Bllzabeth  v.  American  Nich- 
olson Pavement  Co.,  97  U.  S.  126,  24 
ti.  ed.  1000."  Belford  v.  Scrlbner,  144 
U.  S.  488,  508,  12  SCt  734,  36  L.  ed. 
514. 

[a1  InfTlasliur  Orcauttliatlon  of 
■tory*— "At  the  first  consideration  of 
the  subject,  it  seems  most  unjust 
that  the  representatives  of  an  author 
who  was  willing  to  sell  his  story  for 
$85,  who  apparently  never  thought 
of  dramatizing  it,  whose  dramatiza- 
tion, if  made,  might  have  been  wholly 
unsuccessful — indeed  might  never 
have  been  produced — who  took  no 
risks  of  an  unsuccessful  venture, 
should  receive  all  the  profits  made  by 
the  defendant  in  the  venture — some 
enterprise  of  producing  and  present- 
ing the  play — ah  enterprise  involving 
the  expenditure  of  time  and  money 
for  the  employment  of  actors,  the 
preparation  of  scenery  and  costumes, 
the  hiring  of  theatres,  advertising 
and  many  other  purposes.  On  the 
other  hand,  unless  the  complainant  is 
entitled  to  all  the  profits  arising 
from  the  production  of  the  play,  she 


Is,  as  a  practical  matter,  entitled  to 
no  pecuniary  recovery  at  all.  It  is 
manifestly  impossible  for  the  author 
of  a  book  or  story  which  he  has 
never  dramatised  to  show  that  he 
has  sustained  any  actual  damage  by 
the  dramatization  and  production  of 
a  play  based  upon  it.  It  is  equally 
Impossible  for  him  to  show  the  pro- 
portion of  the  profits  accruing  to  a 
theatrical  company  from  the  use  of 
a  Copyrighted  theme  or  plot  and  the 
proportion  accruing  from  the  use  of 
the  scenery,  the  employment  of  fa- 
vorite actors,  and  other  sources.  If 
in  a  case  like  the  present  an  author 
cannot  hold  the  theatrical  company 
as  his  trustee  and  accountable  for 
all  the  profits  from  the  play,  then  It 
necessarily  follows  that  all  copy- 
righted but  undramatized  books  and 
stories  may  be  appropriated  and  used 
with  impunity.  The  right  to  follow 
the  theatrical  company  over  the 
country  and  seek  injunctive  relief 
would  involve  great  expense  and  be 
of  little  avail.  Notwithstanding  the 
hardships  imposed  upon  the  defend- 
ant by  the  decree  in  this  case,  we 
think  that  no  other  decree  gives  ef- 
fect to  the  copyright  statute,  and 
that  it  Is  supported)  by  the  authori- 
ties." Dam  V.  Kirk  la  Shelle  Co..  17S 
Fed.  902.  908.  99  CCA  892,  20  AnnCas 
1173  (aff  166  Fed.  589]. 

[b]  Oopyrlrltted  aaA  njioevjnlcl*- 
•d  matter  in  nuue  TOltl9M.~-"If  the 
volume  contains  matter  to  which  a 
copyright  could  not  properly  extend. 
Incorporated  with  matter  proper  to 
be  covered  by  a  copyright,  the  two 
•necessarily  going  together  when  the 
volume  is  sold,  as  a  unit,  and  it  being 
impossible  to  separate  the  profits  on 
the  one  from  the  profits  on  the  other. 
and  the  lawful  matter  being  useless 
without  the  unlawful.  It  is  the  de- 
fendants who  are  responsible  for 
having  blended  the  lawful  with  the 
unlawful,  and  they  must  abide  the 
consequences,  on  the  same  principle 
that  he  who  has  wrongfully  pro- 
duced a  confusion  of  goods  must 
alone  suffer.  .  .  .  The  present  Is 
one  of  those  cases  in  which  the  value 
of  the  book  depends  on  Its  complete- 
ness and  Integrity.  It  is  sold  as  a 
book,  not  as  the  fragments  of  a  book. 
In  such  a  case,  a^  the  profits  result 
from  the  sale  of  the  book  as  a  whole. 
the  owner  of  the  copyright  will  be 
entitled  to  recover  the  entire  profits 
on  the  sal^  of  the  book.'  if  he  elects 
that  remedy."  Callaghan  v.  Myers. 
128  V.  &.  617,  9  SCt  177,  32  U.  ed. 
647. 


[c]  In  trade-mark  aad.  wftti 
the  same  rule  prevails.  See  Patents 
[30  Cyc  102B]:  Trade-Marks.  Trade- 
Names,  and  IJnfalr  Competition  [38 
Cyc  911]. 

Burden  of  nsregatlaa  see  Infra  > 
432. 

7.  Callaghan  v.  Myers,  1*8  U.  S. 
817,  9  SCt  177,  32  L.  ed.  547;  Haas 
V.  teo  Feist,  Inc.,  284  Fed.  105;  <JU- 


For  later  OMes,  a*f«lopiiMBta  and  ehanfas  In  the  law  see  cumulative  Annotation*,  same  title,  page  and  note  number. 
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[%  356]  E.  Diaoovary.*  In  copyright  oases,  the 
parties  aie  entitled  to  a  discovery  subject  to  the 
usual  rules.*  On  a  bill  for  infringement,  discovery 
from  defendant  may  be  compelled  in  aid  of  plain- 
tiff's case.'"  Plaintiff  is  entitled  to  a  full  and  par- 
ticular discovery  of  the  original  sources  from  which 
defendant  claims  to  have  derived  his  vork.^^  On  the 
accounting,  defendant  may  be  compelled  to  produce 
hia  books  and  papers"  and  to  make  a  full  disclosure 
of  all  facts  relevant  to  plaintiff's  case  before  the 
master."  Plaintiff  is  not  entitled  to  a  discovery 
from  defendant  for  the  purpose  of  subjecting  him 
to  a  penalty  or  forfeiture.  ^  Defendant  may  be 
entitlcKl  to  an  inspection  of  the  work  alleged  to 
have  been  pirated  oy  him.^'  And  it  has  been  held 
that  the  court  will  permit  interrogatories  as  to  the 
sale  of  plaintiff's  work  to  be  administered  to  plain- 
tiff for  the  purpose  of  ascertaining  the  amount  of 
damages  sustained,  and  of  enabling*  defendant  to 
pay  a  sufBcient  sum  into  court  to  meet  it."  Pro- 
more  V.  Anderson,  38  Fed.  846,  42 
Fed.  267:  Myera  v.  Callaghan,  24  Fed. 
6S6  [mod  on  other  grounds  128  U.  S. 
617,  9  set  177,  82  L.  ed.  6471;  Pol- 
som  V.  Marsh,  9  F.  Cas.  No.  4,901,  2 
Story  100:  Stevens  v.  Gladding,  23 
F.  Cas.  No.  13.399,  2  Curt.  608. 

[a]  Til*  vsiial  9z*«tlo«  is  to  enter 
an  Interlocutory  decree  providing  for 
an  Injunction,  and  then  send  the  mat- 
ter to  a  master  to  take  proof  of 
damages  or  profits.  On  the  return 
of  the  master's  report  a  final  decree 
disposes  of  the  question  of  dam- 
ages. Patterson  v.  J.  S.  OgUvle  Pub. 
Co.,  119  Fed.   461. 

[b]  Beport  «f  meolal  UMtwr  aa 
to  pzoflts  reooTMcaU*  for  Infrlnge- 
nient  of  copyrights  reviewed.  Oinn 
V.   Apollo   Pub.   Co.,   228  Fed.  214. 

BvidsnM  see  Infra  t  432. 

8.  See  Discovery  [14  Cyc  301j. 

9.  See  cases  infra  this  section 
passim. 

[a]  DlsooreiT  wlU  not  %•  eom- 
psllaai  (1)  Where  a  discovery  can 
be  of  no  use  to  plalntlS.  Atwill  v. 
Ferrett,  2  F.  Cas.  No.  640,  2  Blatchf. 
39  (where  the  discovery  was  asked 
in  aid  of  an  action  of  trespass  for 
an  infringement).  (2)  When  it  Is 
improperly  sought.  AtwlU  v.  Fer- 
rett, 2  F.  Cas.  No.  640,  2  Blatchf.  39 
(where  the  bill  prayed  discovery 
from  three  defendants  In  aid  of  an 
action  at  law  against  one  defend- 
ant). (3)  Two  objections  may  be 
taken  oy  general  demurrer  to  a  bill 
for  inmngement  of  a  copyright 
which  seeks  a  discovery  in  regard  to 
such  Infringement  in  aid  of  a  suit 
at  law:  First,  tliat  plaintilt  sets 
forth  no  title  in  himself  to  the  sub- 
ject matter  of  his  alleged  copyright; 
second,  that  the  bill  lays  no  legal 
foundation  for  the  discovery  sought. 
Atwill  V.  Ferrett,  supra 

10.  CSiurch  Co.  V.  Zimmerman,  131 
Fed.  662;  Atwill  v.  Ferrett.  2  F.  Cas. 
No.  640.  2  Blatchf.  39:  Kelly  v.  Wy- 
man,  20  !>.  T.  Rep.  N.  S.  300;  Ste- 
phens V.  Brett.  10  L.  T.  Rep.  N.  S. 
231. 

[a]  mule  amUea. — ^Where,  after 
Interrogatories  filed,  defendants,  be- 
fore answer,  offered  to  submit  to  an 
injunction  and  pay  costs,  and  moved 
to  stay  proceedings,  it  was  held  that 
the  motion  was  premature  and  that 

Slaintlft  was  entitled  to  a  discovery, 
tephens  v.  Brett,  10  L.  T.  Rep.  N.  S. 
231. 

11.  Kelly  V.  Wyisan,  20  !•.  T.  Rep. 
N.  S.  300.   '  '  »- 

U.  Callaghan  v.  Myers.  128  XT.  S. 
617,  9  set  177,  32  L.  ed.  547. 

[a]  Wot  In  aid  of  forfaltnr*. — De- 
fendants may  be  compelled  to  pro- 
duce their  books  and  papers  on  the 
accounting  before  the  master,  in  a 
suit  in  equity  for  an  Infringement, 
although  complainant  has  brought 
replevin  against  them  to  forfeit  the 
copies  of  the  infringing  worlcs  in 
their-  possession.  Since  the  forfeit- 
ure cannot  be  enforced  in  the  equity 


duction  of  corporate  books  and  papers  may  be  com- 
pelled by  subpoena  duces  tecum,  and  are  admissible 
in  evidence  in  actions  for  penalties."  Undei:.  the 
equity  rules  defendant  may  be  compelled  to  answer 
interrogatories  as  to  material  facts  on  which  plain- 
tiff has  the  burden  of  proof,'*  such  as  facts  bearing 
on  plaintiff's  copyright'*  and  defendant's  infringe- 
ment,"' but  defendant  cannot  be  compelled  to  admit 
or  to  deny  infringement  as  a  legal  conclusion.^ 

[$  357]  F.  Damages— 1.  In  OenersL  Under  the 
present  statute  damages  may  be  recovered  for  in- 
fringement of  all  classes  of  copyrights,^  in  addi- 
tion to  the  recovery  of  the  infringer's  profits  from 
the  infringement.**  Under  the  former  law  the  rem- 
edy in  damages  was  available  in  some  classes  of 
infringements  but  not  in  others.**  While  the  equi- 
table remedy  by  injunction,**  and  accounting  for 
profits,**  was  available  in  all  cases,  damages  as  dis- 
tinct from,  and  additional  to,  profits  could  not  be 
decreed  in  equity,*^  the  statute  not  having  enlarged 


suit,  defendants  are  not  ttauS  com- 
pelled to  produce  evidence  against 
themselves  In  aid  thereof.  Callaghan 
v.  Myers,  128  U.  8.  617,  9  SCt  177, 
32   L.  ed.  547. 

13.  Callaghan  v.  Myers,  128  U.  S. 
817,  9   SCt  177,  32  L.  ed.  647. 

[a]    XntertomrtMT       AaoMab— "The 

$rovlalon  of  the  interlocutory  decree 
or  an  examination  of  the  defend- 
ants in  regard  to  the  subject  of  in- 
quiry, and  for  the  production  by 
tnem     of    their    account-books     and 

fiapers.  Is  the  usual  provision  In  an 
nterlocutory  decree  in  a  suit  In 
equity  for  the  Infringement  of  a 
copyright."  Callaghan  v.  Myers,  128 
U.  S.  817,  668.  9  SCt  177.  32  L.  ed. 
647. 

14.  Social  Register  Assoc,  v. 
Murphy,  129  Fed.  148;  Johnson  v. 
Donaldson,  3  Fed.  22,  18  Blatchf. 
287;  Atwell  v.  Ferrett,  2  P.  Cas.  No. 
640,  2  Blatchf.  39;  P'armer  v.  Cal- 
vert Llth.,  etc.,  Co.,  8  F.  Cas.  No. 
4,651.  1  Fllnp.  228;  Mao-tin  v. 
Treacher,  16  Q.  B.  D.  507.  See  Cal- 
laghan V.  Myers.  128  V.  S.  617,  9 
S<!t  177.  32  L.  ed.  647  (holding  that 
this  rule  does  not  relieve  defendant 
from  producing  his  books  and  papers 
before  the  master  on,  an  accounting' 
for  profits). 

"It  is  an  incontrovertible  principle 
of  Equity  law,  that  a  defendant  can- 
not be  compelled  to  make  discoveries 
In  answer  to  a  bill  which  seeks  to 
enforce  penalties  and  forfeitures 
against  him  by  means  of  such  dis- 
coveries." Per  Betts,  J.,  in  Atwill 
V.  Ferrett,  2  P.  Cas.  No.  640,  2 
Blatchf.  39.  44. 

[a]  Produotloa  of  books  and 
plataa, — In  an  action  for  the  Infringe- 
ment of  a  copyright  chromo,  defend- 
ant cannot  be  compelled,  by  means  of 
a  subpoena  duces  tecum,  to  produce 
his  plates  and  books  of  account  as 
evidence.  Johnson  v.  Donaldson,  3 
Fed.   22.   18   Blatchf.   287. 

[b]  "The  waiver  of  forfeiture  re- 
moves all  objection  to  the  examina- 
tion of  the  defendant  on  the  ac- 
counting." Social  Register  Assoc,  t. 
Murphy,  129  Fed.  148. 

16.  Graves  v.  Mercer,  16  Wkly. 
Rep.   790. 

[a]  The  oouzt  will  grant  an  In- 
■peotloa  of  the  work  alleged  to  be 
pirated  In  an  action  of  copyright,  on 
an  affidavit  that  defendant  had  no 
recollection  of  having  sold  copies 
thereof,  but  Is  desirous  of  refreshing 
his  memory  in  -  order  to  be  able  to 
state  positively  If  he  has  ever  done 
so.  Graves  v.  Mercer,  16  Wkly.  Rep. 
790. 

16.  Wright  V.  Ooodlake,  S  H.  ft  a 
540,  159  Reprint  643. 

17.  American  Lith.  Co.  ▼.  Werck- 
melster,  221  U.  S.  603,  31  SCt  676, 
55  L.  ed.   873. 

[a]  A  coxj^oratlOBL  oaaaot  objMfb 
on    the    ground   of  a   constitutional 

?irotection    against    self-crlmlnatlon,    „  _. 
o     the    admissibility     in     evidence   inquiry  aa  to  damages) 


against  it,  in  an  action  to  recover  a 
statutory  penalty,  of  the  entries  in 
the  corporate  books,  produced  by  a 
corporate  offloer  In  obedience  to  a 
subpcena  duces  tecum.  American 
Llth.  Co.  V.  Werckmeister,  221  U.  S. 
608.  31   SCt  676,  65  L.  ed.   878. 

[b]  Vederal  atatvtea  oonatraeO. — 
(1)  Entries  in  the  books  of  a  party, 
produced  In  obedience  to  a  subpcena 
duces  tecum,  were  not  rendered  In- 
admissible on  the  trial,  by  IT.  S.  Rev. 
St.  t  860,  providing  that  no  discovery 
or  evidence  obtained  from  a  party 
or   witness   by   means   of   a   judicial 

Sroceedlng  shall  be  given  In  evi- 
ence  or  used  against  him  in  a  crim- 
inal case,  or  In  a  proceeding  to  en- 
force a  penalty  or  forfeiture,  since 
these  provisions  manifestly  refer  to 
a  case  where,  in  some  prior  judicial 
proceeding,  a  discovery  had  been 
made  or  testimony  had  been  given, 
and  the  evidence  so  obtained  was 
sought  to  be  used,  American  Lith. 
Co.  V.  Werckmeister,  221  U.  S.  603. 
81  SCt  676,  65  li.  ed.  873.  (2)  Ck>m- 
pulsory  production  of  the  books  of  a 
corporate  defendant,  under  a  sub- 
pcena duces  tecum  served  on  an 
ofilcer  of  the  corporation  In  an  ac- 
tion to  recover  the  penalties  pre- 
scribed by  U.  S.'Rev.  St.  |  4966.  for 
printing  and  selling  copies  of  a 
copyrighted  painting,  did  not,  after 
the  change  of  the  rule  as  to  the 
Incompetency  of  parties  as  witnesses, 
made  by  }  858,  violate  any  of  the 
rights  of  the  corporation  under 
}  724,  providing  for  the  production 
on  notice  and  motion  of  a  party's 
books  and  papers,  since  this  section 
cannot  be  regarded  as  providing  an 
exclusive  procedure.  American  Llth. 
Co.  V.  Werckmeister,  221  U.  S.  603, 
31  SCt  676,  66   U  ed.  873. 

18.  Rodman  Chemical  Co.  v.  B.  P. 
Houghton  Co.,  233  Fed.  470. 

19.  Rodman  Chemical  Co,-  v.  B.  P. 
Houghton  Co.,  238  Fed.  470. 

M.  Rodman  C^hemical  Co.  v.  E.  F. 
Houghton  Co.,  233  Fed.  470. 

[a]  ninstratlon'— Under  equity 
rules  30,  38,  68,  In  suit  for  infringe- 
ment of  copyright,  defendant  should 
answer  Interrogatories  seeking  ad- 
mission of  plaintiff's  authorship  and 
publication  and  defendant's  publica- 
tion. Rodman  Chemical  Co.  v.  E.  P. 
Houghton  Co.,  283  Fed.  470. 

SI.  Rodman  Chemical  Co.  v.  E.  P. 
Houghton  Co.,  233  Fed.  470. 

98.  Pagano  v.  C3>as.  Beseler  Co., 
234  Fed.  963.     See  infra  {{  368-362. 

S3.     See  supra  1   853. 

84.     See   infra    i    368. 

S6.     See  supra  If   241-352. 

S6.     See  su^ra  ii 

87. 


See  supra  it 

Social  Register  Assoc,  v.  Mur- 


363-365. 


r,  129  Fed.  14f;  Chapman  v.  Ferry, 
Fed.  693,  8  Sawy.  191.  See  De 
Vitre  V.  Betts,  L.  R.  6  H.  L.  319 
(holding  plaintiff  not  entitled  to 
both  an  accounting  of  profits  and  an 
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th«  equitable  juxisdietion  in  eopyxight  cases  as  it 
had  in  patent  cases.**  But  there  is  nothing  in  the 
statutes  impairing  the  power  of  courts  of  equity  to 
do .  justice  by  allowing  plaintiff  compensation  in 
damages  in  lieu  of  equitable  relief  by  way  of  injunc- 
tion and  accounting  for  profits,  in  .cases  where  equi- 
table relief,  although  it  might  be  g^ven,  is  for  some 
satisfactory  reason  withheld;**  and  there  are  equity 
cases  in  which  the  judges  have  assumed  to  award 
damages,  in  addition  to  equitable  relief,  some  of 
which  are  explainable  on  the  theory  that  "profits" 
have  been  miscalled  ' '  damages. ' '  *"  Under  the  pres- 
ent statute  damages  in  addition  to  profits  may  be 


awarded  in  an  equitable  suit.*^ 

[i  358]  2.  Under  Act  of  1909  «s  Ameadad^-a.  la. 
GoiieraL  The  provisions  of  the  present  eopyri^t 
statute  in  regard  to  the  damages  recoverable  for 
infringement  are  radically  new,  and  so  awkwardly 
expressed  as  to  be  difBcult  of  interpretation."  The 
omission  of  the  required  notice  of  copyright  from 
published  copies  will  prevent  the  recovery  of  dam- 
ages from  an  innocent  infringer  who  has  been  mis- 
led by  the  omission  of  the  notice.**  A  defective 
and  insufScient  notice  is  equivalent  to  no  notice 
within  this  rule,**  as  .where  the  notice  is  so  small  as 
not  to  be  reasonably  legible.*'    Liability  for  dam- 


38.  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  176  Fed.  833,  100 
CCA  803  [mod  169  Fed,  838];  Social 
Register  Assoc,  v.  Murphy,  129  Fed. 
148  (where  the  Copyright  Act,  Rev. 
St.  S  4964  is  dlstlnsulahed  from  the 
Patent  Act.  Rev.  St.  |  49S1);  Chap- 
man V.  Ferry,  12  Fed.  693.  8  Sawv. 
191.     See  also  Patents  [80  Cyo  1084]. 

a».  West  Pub.  Co.  V.'  Edward 
Thompson  Co.,  184  Fed.  749;  West 
Pub.  Co.  V.  Bdward  Thompson  Co., 
176  Fed.  833,  100  CCA  308  [mod  169 
Fed.  833]. 

[a]  Mxd*  •wUed  aad  axplalaad. — 
"Rut  we  also  think  that  the  court 
can  Klve  damages  In  this  case  by  way 
of  compensation.  Because  Rev.  St. 
U.  S.  I  4921  (U.  S.  Comp.  St.  p  3395), 
entitles  complainants  in  equity  suits 
arising  out  of  patents  'to  recover  in 
addition  to  the  profits  to  be  ac- 
counted for  by  the  defendant  thQ 
damages  the  complaint  [complain- 
ant] has  sustained  by  the  Infringe- 
ment, and  there  Is  no  similar  pro- 
vision as  to  equity  suits  arising  out 
of  copyrights.  It  is  sometimes  said 
that  damages  cannot  be  awarded  in 
the  latter.  We  thinlc  thia  a  misun- 
derstanding  of   the   statute.     It   ap- 

Slies  to  all  patent  causes  without 
istinction  and  permits  damages  to 
be  assessed  when  equitable  relief  Is 
granted  in  addition  to  profits.  This 
should  not  be  construed  to  impair 
the  power  of  courts  of  equity  to  do 
Justice  by  allowing  the  complainant 
compensation  In  damages  where 
equitable  relief,  though  it  might  be 
given,  is  for  some  satisfactory  rea- 
son withheld.  In  puch  a  case  the 
damages  are  not  given  in  addition 
to  profits  as  provided  by  section 
4921.  It  does  not  seem  to  us  right 
to  turn  the  complainant  over  to  a 
court  of  law  after  over  6,000  pages 
of  testimony  have  been  taken  In  this 
cause,  showing  that  its  rights  have 
been  violated  to  some  extent,  es- 
pecially considering  that  a  Jury  trial 
would  not  furnish  an  adequate  rem- 
edy in  the  sense  of  being  adapted  to 
determining  the  amount  of  the  copy- 
ing and  paraphrasing.  The  bill  asks 
for  an  fnjunction  and  for  damages 
as  well  as  for  an  accounting.  This 
court,  having  obtained  jurisdiction 
of  the  cause  and  having  the  power 
to  grant  an  Injunction,  has  the  right 
to  do  justice  between  the  parties 
pjid  to  dispose  of  it  finally,  even  if 
thia  involves  withholding  Injunctive 
relief  and  awarding  damages."  West 
Pub.  Co.  v.  Edward  Thompson  Co., 
176  Fed.  833,  838,  100  CCA  308  [mod 
169  Fed.   833]. 

[b]  Aa  to  tiM  sowar  of  •  oonrt 
of  aqntty  to  awmid  daai^cwi  for  in- 
fringement in  Ueu  of  an  accounting 
of  profits  see  Dam  v.  Kirk  la  Shelle 
Co.,  17B  Fed.  902,  911,  99  CCA  392,  20 
AnnCas  1173  [aft  166  Fed.  589] 
(where  the  court,  without  deciding 
the  question,  said:  "The  decree 
awards  profits,  and  the  complain- 
ant expressly  disclaims  any  desire  to 
recover  damages.  We  know  of  no 
principle  upon  which  a  court  of 
equity  can  compel  a  complainant  to 
take  damages,  instead  of  profits, 
when  he  insists  upon  the  latter"). 

30.  Social  Register  Assoc,  v.  Mur- 
phy. 129  Fed.  148;  Scribner  v.  Clark, 
60  Fed.  473  [afr  144  V.  S.  488,  12 
set    734.    36    L.    ed.    514];    Chase    v. 


Sanborn.  6  F.  Cas.  No.  2,628,  4  ClUt. 
306  (where  Clifford,  J.,  on  a  bill  for 
injunction  and  accounting  considered 
the  allowance  of  damages  as  though 
it  were  possible  to  award  them). 

"This  point  was  not  Involved  in 
the  decision  of  Belford  v.  Scribner, 
144  U.  S.  488.  12  SCt  734,  36  L.  ed- 
514.  The  decree  simply  awarded 
profits,  and  no  distinction  was  made 
between  profits  and  damages.  While 
In  some  cases  the  profits  to  be  ac- 
counted for  are  spoken  of  as  dam- 
ages, yet  in  no  case  that  has  been 
presented  is  it  held  that  damages, 
as  distinct  from  or  additional  to 
profits,  can  be  decreed  in  equity  in  a 
copyright  case,  as  in  patent  causes. 
While  the  word  'damages'  is  used  in 
decrees,  it  is  used  synonymously 
with  'profits.'  Confusion  can  be 
avoided  by  omitting  the  word  'dam- 
ages,' since  the  word  'profits'  is 
more  accurate,  and  sufllclent."  So- 
cial Register  Assoc,  v.  Murphy,  129 
Fed.   148. 

31.  Act  March  4,  1909  (36  U.  S. 
St  at  L.  1075  c  320  {{  26  (b),  26, 
27);  L..  A.  Weatermann  Co.  v.  Dis- 
patch PrinUng  Co.,  233  Fed.  609,  147 
CCA  417 

83.  S.'  B.  Hendrlclcs  Co.,  Ina  v. 
Thomas  Pub.  Co.,  242  Fed.  S7;  L.  A. 
Westermann  Co.  v.  Dispatch  Print- 
ing Cq^  233  Fed.  609,  613,  147  CCA 
417  ("The  arrangement  of  section  25 
Is  awkward" )  •.Mail,  etc.,  Co.  v.  Life 
Pub.  Co.,  192  Fed.  899,  901.  118  OCA 
377  ("The  language  of  the  provision 
quoted  is  somewhat  obscure").  See 
also  infra  (t  369-362. 

[a]  •tatwtocjr  arovl«tMUi,^"That 
if  any  person  shall  infringe  the 
copyright  in  anV  work  protected  un- 
der the  copyright  laws  of  the  Uni- 
ted States  such  person  shall  be  lia- 
ble .  .  .  (b)  To  pay  to  the  copy- 
right proprietor  such  damages  as  the 
copyright  proprietor  may  have  suf- 
fered due  to  the  Infringement,  as 
well  as  all  the  profits  which  the  in- 
fringer shall  have  made  from  such 
infringement,  and  in  proving  profits 
the  plalntlflr  shall  be  required  to 
prove  sales  only  and  the  defendant 
shall  be  required  to  prove  every  ele- 
ment of  cost  which  he  claims,  or  In 
lieu  of  actual  damages  and  profits 
such  damages  as  to  the  court  shall 
appear  to  be  just,  and  in  assessing 
such  damages  the  court  may,  in  its 
discretion,  allow  the  amounts  as 
hereinafter  stated,  but  in  the  case 
of  a  newspaper  reproduction  of  a 
copyrighted  photograph  such  dam- 
ages shall  not  exceed  the  sum  of 
two  hundred  dollars  nor  be  less  than 
the  sum  of  fifty  dollars,  and  in  the 
case  of  the  infringement  of  an  un- 
dramatlzed  or  nondramatlc  work  by 
means  of  motion  pictures,  where  the 
infringer  shall  show  that  he  was  not 
aware  that  he  was  infringing,  and 
that  si(ch  infringement  could  not 
have  been  reasonably  foreseen,  such 
damages  shall  not  exceed  the  sum 
of  one  hundred  dollars;  and  in  the 
case  of  an  infringement  of  .a  copy- 
righted dramatic  or  dramatlco-mu- 
slcal  work  by  a  maker  of  motion 
pictures  and  his  agencies  for  dis- 
tribution thereof  to  exhibitors,  where 
such  infringer  shows  that  he  was 
not  aware  that  he  was  infringing  a 
copyrighted  work,  and  that  such  in- 
frlngement     could     not     reasonably 


have  been  foreseen,  the  entire  unta 
of  such  damages  recoverable  by  the 
copyright  proprietor  from  sue*)  in- 
fringing maker  and  his  agencies  for 
the  distribution  to  exhibitors  of  such 
Infringing  motion  picture  shkll  not 
exceed  the  sum  of  five  thousand  dol- 
lars nor  tie  less  than  two  hundred 
*I"'„*^*y  dollars,  and  such  damages 
shall  in  no  other  caa«  exceed  the 
sum  of  five  thousand  dollars  nor  be 
less  than  the  sum  of  two  hundred 
and  fifty  dollars,  and  shall  not  be 
regarded  as  a  penalty.  But  the  fore- 
going exceptions  shall  not  deprive 
the  copyright  proprietor  of  any  other 
remedy  given  him  under  this  law. 
nor  shall  the  limitation  as  to  the 
amount  of  recovery  apply  to  in- 
fringements occurring  after  the  ac- 
tual notice  to  a  defendant,  either  by 
service  of  process  in  a  suit  or  other 
written  notice  served  upon  him." 
Act  March  4.  1909  (36  U.  S.  St.  at 
Li.  1076  c  320  I  26  (b)),  as  amended 
by  Act  Aug.  24,  1912  (87  U.  8.  St. 
at  L.  488).  The  words  quoted  ar« 
followed  by  an  enumeration  of  dif- 
ferent amounts  as  the  sums  recov- 
erable for  different  classes  of  in- 
fringements. See  Infra  |i  S61.  862. 
-93,  Act  March  4,  1903  (<S  V.  8. 
St  at  L.  1076  c  sio  J  20):  Alfred 
Decker  Cobn  Co.  v.  Btchiaon  Hat 
Co.,  225  Fed.  IJS;  Strauss  v.  Penn 
Printing,  etc.,  (3o.,  220  Fed.  »77.  See 
also  supra  (  194. 

[a]  "Zb  U«a  of  damacas." — "in- 
asmuch as  section  20  provides  that 
circumstances  such  as  are  found  in 
this  case  'shall  prevent  the  recov- 
ery of  damages,'  they  preclude  the 
recovery  of  'such  damages  as  to  the 
court  shall  appear  to  be  Just'  under 
section  25,  as  there  is  no  provision 
that  such  damages  shall  be  assessed 
In  Ueu  of  profits  alone.  The  distinc- 
tion between  'damages'  and  "profits' 
is  pointed  out  in  the  opinion  of 
Judge  Gray  in  Sharpless  v.  Law- 
rence, 213  Fed.  423,  130  CCA  6»," 
?JJ*'S».. '•«£«°5..^'°"'iK-  «tc-  Co-. 
?l".-^*4--.*"'  '*'•  See  also  Infra 
il    360-362. 

34.  Alfred  Decker  Cohn  Co.  v. 
Etchlson  Hat  Co.,  225  Fed.  135; 
Strauss  v.  Penn  Printing,  etc,  Co., 
220   Fed.   977. 

[a]     Sefeotlve  a»tla«  innatzat«<L— 

Where,  in  place  of  the  copyright  no- 
tice permitted  by  the  Copyright  Act 
of  March  4,  1909  (36  U.  S.  St  at  L. 
1076  c  320  I  18),  consisting  of  the 
letter  "C"  inclosed  within  a  circle, 
there  was  a  blurred  and  indistinct 
marlc,  not  conveying  to  the  mind  the 
Idea  of  a  copyright  notice,  there  was 
an  omission  of  the  notice  within  t  20 
as  to  damages.  Strauss  v.  Penn 
Printing,  etc..  Co.,  220  Fed.  977.  979 
(where  the  court  said:  "Counsel  for 
the  complainant  contends  that  there 
is  no  'omission,'  as  the  notice  was 
present  although  in  distorted  form. 
As  the  mark  accompanying  the  pic- 
ture in  the  Press  does  not  resemble 
the  letter  'C'  within  a  circle,  it 
would  not  give  notice  to  any  one 
not  having  notice  otherwise,  and  as 
the  act  Is  explicit  as  to  the  form  of 
the  notice  prescribed,  and  there  is 
no  letter  '(7  and  no  circle  present  It 
follows  that  there  was  an  onUssion 
of  the  prescribed  notice"). 

38.  Alfred  Decker  Cohn  Co.  v. 
Btchison  Hat  Co.,  225  Fed.  H6. 


For  later  caaea,  davelopmaats  and  duutgeB  in  the  law  see  cumulative  Annotations,    aamo  title,  page  and  note  aamber. 
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ages  is  not  affected  by  innocence  of  intent.**  AU 
who  nnited  in  the  infringement  are  jointly  and  sev- 
erally liable  for  t!ie  damages  regardless  of  the 
profits  realised  by  them  " 

[i  359]  b.  Actual  Damages.  By  express  provision 
of  the  statute  plaintiff  is  entitled  to  recover  the 
actual  damages  suffered  by  him  due  to  the  infringe- 
ment  in  all  classes  of  copyrights.**  The  amount  of 
such  damages  recoverable  depends  on  the  proof,**  as 
in  other  cases  where  compensatory  damages  are 
Bought.*"  Probably  there  is  no  limit  to  the  amount 
Tecoverable  on  proper  proof,  although  it  is  quite 
possible  that  the  clause  of  the  statute  limiting  the 
damages  in  certain  eases  to  the  sum  of  five  thou- 
sand dollars"  applies,  not  only  to  the.  discretionary 
damages  given  in  lieu  of  actual  damages  and  profits 
but  also  to  the  actual  damages  the  recovery  of  which 
is  authorized  by  the  statute."  But  if  this  provision 
for  a  maximum  applies  to,  and  limits,  the  actual 
damages  recoverable,  the  provision  for  a  minimum 
recovery  of  two  hundred  and  fifty  dollars**  also  ap- 
plies, with  the  result  that  nominal  damages  are 
abolished  in  copyright  cases.**  This  is  probably  the 
practical  effect  of  the  statute,**  at  least  in  any  case 
where  the  actual  damages  fail  to  appear  so  clearly 
and  so  fully  as  to  preclude  resort  to  the  "in  lieu" 
clause,**  as  the  very  cases  which  usually  call  for 
an  award  of  only  nomiinal  damages*'  are  those  which 
«all  for  resort  to  the  discretionary  "in  lieu"  dam- 
ages, that  is,  cases  where  it  is  impossible  to  prove 
any  definite  amount  of  actual  damages.**  Never- 
theless it  has  been  held  that  the  court  is  not  bound 
to  award  the  statutory  minimum  in  all  eases.**  The 
better  view  seems  to  be  that  the  maximum  and 
minimum  limitation  of  the  statute  has  no  applica- 


tion where  the  recoveiy  is  for  actual  and  proved 
damages,  but  applies  only  to  discretionary  damages 
given  "in  lieu  of  actual  damages  and  profits."*^ 

[i  360]  c.  In  Uen  of  Actual  Damageft— (ly 
In  OeneraL  By  express  provision  of  the  stat- 
ute an  infringer  is  liable  for  actual  damages 
and  profits,  or,  in  lieu  of  such  damages  and 
profits,  for  such  damages  as  to  the  court  shall 
appear  to  be  just,  within  specified  maximum  and 
minimum  limits."  This  contemplates  an  election 
or  discretionary  choice  between  actual  damage 
and  profits  on  the  one  side,  and  on  the  other  an 
assumed  or  somewhat  arbitrary  award  of  such 
damages  as  may  be  iust.**  It  is  not  clear  whether 
the  copyright  proprietor  is  entitled  to  make  this 
election,  and  to  plant  his  action  arbitrarily  and 
absolutely  on  one  theory  or  the  other,  or  whether 
such  election  or  discretionary  choice  is  to  be  made 
by  the  court  upon  the  trial,  although  this  question 
has  arisen."  Such  damages  cannot  be  given  in  lieu 
of  profits  only,  but  must  be  in  lieu  of  both  actual 
damages  and  profits.**  Where  it  is  impossible  to 
make  any  accurate  proof  of  actual  damages,  and 
defendant  has  made  no  profits,  the  case  is  one  call- 
ing for  an  award  of  dam^es  under  the  "in  lieu" 
provisions  of  the  statute.**  Such  damages,  by  ex- 
press direction  of  the  statute,  are  not  to  be  re- 
garded as  a  penalty.** 

[i  361]  (2)  Amount — (a)  In  Q«iuraL  In  assesa- 
ing  damages  in  lieu  of  actual  damages  and  profits 
the  court  may  in  its  discretion  award  any  amount 
within  the  statutory  maximum  and  minimum  limits*' 
which  appears  to  the  court  to  be  just  in  view  of  all 
the  circumstances  of  the  case.**  It  is  not  necessary 
that  such  award  shall  be  based  on  specific  evidence.^ 


as.  Haas  V.  Leo  Feist,  Inc.,  2S4 
Fed.   105.  „         ^  ,      ^ 

87.  Gross  v.  Van  Dyk  Oravure 
Co.,    230   Fed.   412,    144  CCA   B64. 

3&  Act  March  4,  ISOS  (}E  V.  8. 
St  at  U  1075  c  S20  i  26  (b»  (quoted 
supra  |_3B8  note  82  [a]). 

Sb.  Vzoof  of  damaffw  see  infra 
t  431. 

4a     See  Damages   [IS  Cyc  22].   ^ 

41.  See  statute  (quoted  supra  note 
42  [a]).    And  see  infra  I  »6i. 

40.     See  infra  |  S(2. 

43.  See  statute  (quoted  supra 
4  858  note  32  [a]). 

44.  jTondsal.  damar**  see  gener- 
ally Damages  [18  Cyc  14]. 

45.  Li.  a.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  288  Fed.  609,  147 
CCA  417.     But  see  infra  i  362. 

46.  L.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  283  Fed.  609,  147 
OCA  417.  ,.  ^        ,^, 

47.  See  Damages  ri3  Cyc  14]. 

48.  See  infra  I  860.  ^  ,,     , 

49.  Mills,  Inc.  V.  Standard  Music 
Roll  Co..  228  Fed.  849  [aff  241  Fed. 
*60]:  Woodman  v.  Lydfard-Peterson 
Co.,  192  Fed.  67  [afl  204  Fed.  921,  128 
CCA  248  (reh  den  205  Fed.  900,  126 
CCA  434)]. 

50.  [a]  Tha  report  of  tha  oom- 
mlttea  on  patenta,  made  to  congress 
when  the  copyright  bill  was  pending, 
aupports  this  view,  in  It  Mr.  Cur- 
rier said:  "The  provision  that  In 
lieu  of  actual  damages  and  proflts 
such  damages  shall  be  awarded  as 
shall  appear  to  the  court  just,  not  ex- 
ceeding the  sum  of  $6,000  is  a  modlfl- 
catlon  of  existing  law,  decreasing  In- 
stead of  increasing  the  amount  which 
may  be  obtained  in  this  way.  There 
have  been  actions  brought  under  ex- 
isting law  where  the  penalty  would 
have  been  $30,000."  Report  No. 
7088  to  Bouse  of  Representatives, 
69th  Congre;ss,  2d  Session,  Jan.  80, 
1907.  ^ 

81.  Act  March.  4,  1909  (85  V.  S. 
St.  at  Li.  1076  c  820  {  25),  as  amended 
by  Act  Aug.  24,  1912  (87  U.  S.  St.  at 


Li.  488)  (quoted  supra  J  868  note  82 
[a])  •Mail,  etc.,  Co.  v.  Life  Pub.  Co., 
192  Fed.  899.  118  (XiA  377. 

[a]     Oonatraotioa  of  atatnta.— (1') 

"As  is  well  known,  ihe  language  of 
this  section  Is  a  growth  of  years, 
resulting  from  the  efforts  of  Con- 
gress to  avoid  that  strictness  of  con- 
struction which  historically  attaches 
to  any  statute  inflicting  penalties, 
and  to  confer  upon  an  Inlured  copy- 
right owner  some  pecuniary  solace, 
even  when  the  rules  of  law  render  it 
difficult.  If  not  Impossible  (as  it 
often  is),  to  prove  damages  or  dis- 
cover proflts.'*^  S.  B.  Hendricks  Co., 
Inc.  V.  Thomas  Pub.  Co.,  242  Fed.  37, 
41.  (2)  "While  the  language  of  the 
provision  quoted  Is  somewhat  ob- 
scure, we  do  not  think  that  by  the 
use  of  the  word  'court'  it  Is  required 
that  the  Judge  acting  by  himself 
shall  assess  the  damages  when  a  case 
is  presented  calling  for  an  award 
undisr  the  minimum  damage  clause. 
We  think  It  the  better  view  that  the 
statute  permits  him  to  direct  the 
jury  to  assess  the  damages  within 
the  prescribed  limits.  But  If  this  Is 
not  the  correct  Interpretation  of  the 
statute,  we  fall  to  see  how  the  de- 
fendant was  harmed  by  the  action  of 
the  judge  In  this  case.  It  Is  evident 
that  he  considered  that  the  case  was 
one  In  which  an  award  of  actual 
damages  proven  would  not  have  been 
just  and  If  he  had  himself  fixed  the 
damages  under  the  statute  he  could 
not  have  awarded  less  than  the  mini- 
mum amount."  Mail,  etc.,  Co.  v. 
Lilfe  Pub.  Co.,  192  Fed.  899,  901,  118 
CCA  377. 

53.  L.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  233  Fed.  609,  147 
CCA  417. 

63.     L.  A.  Westermann  Co.  v.  Dis- 

gatch  Printing  Co.,  233  Fed.  609.  147 
CA  417  (where  plaintiff  claimed  the 
right  of  election,  and  sued  directly 
for  the  "In  lieu"  damages,  but  as 
the  facts  were  such  that  the  court 
would  have  made  tb«  same  eleetlon 


as  plaintltr  did  the  point  was  not  de- 
cided). 

"We  entertain  no  doubt  that  it  was 
the  intention  of  Congress  (1)  to  pre- 
serve the  right  of  a  plaintiff  to  pur- 
sue damages  and  proflts  by  the  tils- 
toric  methods  of  equity  If  he  chooses 
so  to  do;  and  (2)  to  give  the  new 
right  of  application  to  the  court  for 
such  damages  as  shall  'appear  to  be 
just.'  In  lieu  of  actual  damages."  S. 
E.  Hendricks  Co.,  Inc.  ▼.  Thomas  Pub. 
Co..  242  Fed.  87,  41. 

54.  Strauss  v.  Penn  Printing,  eta, 
Co..  220  Fed.  977. 

'  SS.  S.  E.  Hendricks  Co..  Inc.  v. 
Thomas  Pub.  Co.,  242  Fed.  87;  L..  A. 
Westermann  Co.  v.  Dispatch  Printing 
Co.,  233  Fed.  609,  147  CCA  417. 

68.  Act  March  4.  1909  (36  U.  8. 
8t  at  L.  1076  C  320  (  26).  See  also 
infra  i  863. 

67.     See  Infra  9  362. 

68L  S.  E.  Hendricks  C!o.,  Inc.  v. 
Thomas  Pub.  Co.,  242  Fed.  87. 

[a]  Smonnt  auowad. — Where  it 
appeared  that  defendant  had  sold 
twenty-eight  hundred  copies  of  its 
Infringing  work  which  was  sold  in 
competition  with  plaintiff's  work  an 
award  of  twenty-five  hunUred  dollars 
as  damages  was  not  erroneous.  S.  E. 
Hendricks  Co.,  Inc.  v.  Thomas  Pub. 
Co.,  242  Fed.  37. 

69.  S.  E.  Hendricks  Co.,  Inc.  v. 
Thomas  Pub.  Co.,  242  Fed.  37;  Orosa 
v.  Van  Dyk  Oravure  Co.,  280  Fed.  412. 
144  CCA  654. 

[a]  BassoB  for  mla.'^"In  Gross  v. 
Van  Dyk  Gravure  Co.,  230  Fed.  412, 
144  CCfA  664,  Hand,  J.,  In  the  trial 
court  held  that  the  duty  was  by  this 
statute  laid  upon  the  court  to  'esti- 
mate damages'  in  place  of  the  'old 
penalties  .  .  .  but  to  estimate 
ttfem  within  the  sums  given,  without 
the  limitations  of  usual  legal  proof. 
The  whole  course  of  copyright  law 
shows  a  recognition  of  the  difficulty 
of  making  legal  proof  of  damages 
and  in  substituting  for  rigid  penal- 
ties the  dlaoretionary  pqwar  of  the 
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The  court  may,  in  its  discretion,  and  subject  to  the 
muTinnim  and  minimum  limitations  of  the  statate,*" 
allow  the  following  amounts,  namely:  In  the  case 
of  a  painting,  statue,  or  sculpture,  ten  dollars  for 
every  infringing  copy  made  or  sold  by,  or  found  in 
the  possession  of,  the  infringer  or  his  agents  or 
employees."  In  the  case  of  any  other  work,  one 
dollar  for  every  infringing  copy  made  or  sold  by, 
or  found  in  the  possession  of,  the  infringer  or  his 
agents  or  employees.'^'  In  the  case  of  a  lecture, 
sermon,  or  address,  fifty  dollars  for  every  infringing 
delivery.*"  In  the  case  of  a  dramatic  or  dramatico- 
musical,  or  a  choral  or  orchestral  composition,  one 
hundred  dollars  for  the  first  and  fifty  dollars  for 
^very  subsequent  infringing  performance;  in  the 
case  of  other  musical  compositions,  ten  dollars  for 
every  infringing  performance.** 

[%  362]  (b)  Limitations  of  Amount.  The  statu- 
tory limitations  on  the  amount  of  damages  unques- 
tionably apply  to  the  "in  lieu"  damages,"  and  as 
already  suggested  it  may  be  that  they  apply  also 

court,  we  must  assume  that  a  plain- 
tiff should  not  fall  for  lack  of  proof.' 
On  appeal  from  that  construction  of 
the  statute,  this  court  approved  the 
method  pursued."  S.  B.  Hendricks 
Co.,  Inc.  V.  Thomas  Pub.  Co.,  242  Fed. 
87,  41. 

tb]  XUnatratlon  of  mile.— "Smith 
swore  that  he  printed  8,000  of  the 
large  and  12,000  of  the  small  photo- 
graphs. Florence  Qross  said  that 
she  saw  six  piles  of  nine  inches  high, 
and  the  plalnttlT  says  that  this  would 
equal  6,000.  Sellgman  did  not  con- 
tradict this,  although  he  was  called. 
Under  section  26b  (2).  Comp.  St. 
1913,  i  9546,  these  numbers  would 
exceed  the  maximum,  but  I  shall  not 
take  them  as  a  basis  of  damages  In 
any  event,  as  I  cannot  think  it  has 
any  relation  to  actual  damages.  I 
shall  rather  try  to  estimate  Gross' 
actual  damages,  without  observing 
the  rules  of  evidence,  as  though  the 
issue  had  to  be  proved  like  other  such 
Issues,  and  allowing  myself  consid- 
erable latitude  in  speculation.  This 
Is,  as  I  understand  the  duty  laid  upon 
the  court  by  section  25b:  In  place 
of  the  old  .penalties  the  court  Is  to 
estimate  damages,  but  to  estimate 
them  within  the  sums  given,  without 
the  limitations  of  usual  legal  proof. 
I  think  the  whole  course  of  copy- 
right law  shows  a  recognition  of 
the  dllllculty  of  making  legal  proof 
of  damages,  and  that,  in  sub- 
stituting for  rigid  penalties  the  dis- 
cretionary power  of  the  court,  we 
must  assume  that  a  plaintiff  should 
not  fall  for  lack  of  proof.  I 
must  assess  the  damages,  all  things 
considered,  by  the  best  inference  I 
can  make,  even  when  I  cannot  have 
much  basis  for  certainty,  even  when 
the  plaintiff  would  fall,  were  the 
issue  tried  before  a  jury.  Gross  says 
that  his  first  year's  sales  were  be- 
tween $800  and  $900.  his  second 
year's  between  $300  and  $400,  and  his 
third  year's  $200.  in  spite  of  his 
spending  between  $300  and  $400  to 
push  the  picture.  He  also  says  that 
such  a  picture  was  not  fugitive,  but, 
when  once  popular,  held  its  own  for 
some  time.  I  shall  assume  that  he 
would  have  had  five  years'  sale  after 
the  first  $1,000  a  year:  I  shall  take 
his  actual  sales  at  $850  the  second 
year  and  $200  every  other,  making 
$1,160  In  all.  Therefore  I  find  that 
his  damages  are  represented  by 
$3,850  gross  sales.  His  profits  I 
must  estimate;  he  says  that  they  are 
hard  to  state.  If  I  take  them  at  20 
per  cent.,  I  shall  do  as  well  as  the 
circumstances  warrant.  Of  course, 
it  is  a  mere  speculation;  but.  if  I  am 
right,  the  statute  requires  me  to 
make  as  fair  a  speculation  as  I  can. 
Thus  his  damages  would  be  $770,  to 


which  I  shall  add  the  extra  expense 
he  Incurred  in  pushing  his  picture 
unsuccessfully.  His  damages,  there- 
fore, I  fix  at  $1,100,  and  a  decree  will 
go  against  all  the  defendants  in  that 
sum.  Gross  v.  Van  Dyk  Qravure 
Co..    230   Fed.   412.   418,  144  CCA  664. 

eOL    See  Infra  i  S«2. 

61.  Act  March  4.  1909  (86  U.  S. 
St.  at  L.  1075  c  820  J  26  (b)). 

to.  Act  March  4,  1909  (86  U.  S. 
St.  at  L.  1076  c  820  {  25  (b)). 

63.  Act  March  4,  1909  (86  U.  S. 
St.  at  L.  1076  c  820  I  26  (b)). 

9i.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1076  c  320  {  26  (b)). 

65.  8.  B.  Hendricks  Co.,  Inc.  v. 
Thomas  Pub.  Co.,  242  Fed.  37;  L.  A. 
Westermann  Co.  v.  Dispatch  Printing 
Co.,   233  Fed.  609,   147  CCA  417. 

68.     See  supra  |  869. 

67.  Act  March  4.  1909  (86  U.  S. 
St.  at  L.  1075  c  320  {  25  (b)),  as 
amended  by  Act  Aug.  24.  1912  (87  U. 
S.  St.  at  L.  488). 

68.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1076  c  820  (  26  (bj),  as 
amended  by  Act  Aug.  24,  1912  (87 
U.  S.  St.  at  Li.  488)  (quoted  supra 
{  368  note  32  [a]). 

66.  L.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  233  Fed.  609.  147 
CCA  417:  Mail,  etc.,  Co.  v.  Life  Pub. 
Co.,  192  Fed.  899,  118  CCA  377.  See 
Haas  V.  Leo  Feist,  Inc.,  284  Fed.  106 
(where  two  hundred  and  fifty  dollars 
damages  were  awarded  against  an  in- 
nocent infringer). 

[a]  Where  oTtvlotta  uUI  niltstanf 
tlal  taxaxM  Ium  lieea  eawwd,  but  Is 
difficult  of  exact  admeasurement,  the 
sum  of  two  hundred  and  fifty  dollars 
Is  the  minimum  award,  regardless  of 
whether  or  not  the  statute  precludes 
nominal  damage  in  any  case.  S.  E. 
Hendricks  Co..  Inc.  v.  Thomas  Pub. 
Co..  242  Fed.  37.  42  (where  the  court 
said:  "If  it  had  appeared  that.  In- 
stead of  distributing  2,800  copies,  de- 
fendant had  issued  but  one,  the 
technical  Infringement  would  still 
have  existed,  and  the  question  been 
presented  whether  plaintiff  must 
have  $250  or  nothing.  Such  a  case 
has  never  been  before  us,  and  in  the 
present  cause  experience  informs  the 
court  that  $250  would  not  and  could 
not  compensate  plaintiff  for  a  dam- 
age obvious,  but  difficult  of  exact 
admeasurement" ) . 

'  70.  Woodman  v.  Lydiard-Peterson 
Co.,  192  Fed.  67  [afl  204  Fed.  921,  123 
CCA  248  (reh  den  206  Fed.  900,  126 
CCA  484)]. 

[a]  Blsoretlbn  of  court.— (1)  "That 
the  court  may  in  lieu  of  actual  dam- 
ages and  profits  in  its  discretion  al- 
low such  damages  as  shall  appear 
to  be  Just;  yet  it  apparently  requires 
such  damages  In  this  case  to  be  $250. 
But  it  cannot  be  possible  that  where 


to  a  recovery  of  actual  damages."  But  by  express 
provision  of  the  statute  the  limitations  as  to  the 
amount  of  recovery  do  not  apply  to  infringements 
occurring  after  actual  notice  to  a  defendant,  either 
by  service  of  process  in  a  suit  or  other  written 
notice  served,  on  him.*^  In  all  other  eases  except 
newspaper  reproductions  of  copyrighted  photo- 
graphs and  innocent  infringements  by  means  of 
moving  picture,  the  damages  cannot  exceed  the 
sum  of  five  thousand  dollars,  nor  be  less  than  the 
sum  of  two  hundred  and  fifty  dollars.*^  In  every 
case,  under  this  statute,  the  court  must  award  at 
least  the  minimum  amount,*'  although  this  has  been 
denied,"*  and  nominal  damages  have  been  awarded 
in  some  cases.^  In  assessing  the  statutory  dam- 
ages, an  infringement  will  be  treated  as  those  acts, 
whether  one  or  many,  constituting  a  connected  and 
fairly  unitary  invasion  of  the  proprietor's  rights." 
Under  this  rule  the  infringement  of  several  sepa- 
rately registered  copyrights  by  several  newspaper 
publications  may  be  treated  as  one  infringement, 

the  court  is  of  the  opinion  that  there 
were  no  damages  at  all,  it  still  Is 
bound  to  allow  $260,  and  that,  where 
the  court  Is  of  the  opinion  that  It 
would  be  a  matter  of  injustice  to 
allow  even  $1,  it  would  be  compelled 
by  law  to  allow  $260.  Some  other 
constnietlon  must  be  given  to  that 
provision.  I  think  It  means  that 
where  the  court  is  satisfied  that  there 
are  substantial  damages,  but  the  evi- 
dence is  incomplete  or  insufficient, 
so  that  the  court  cannot  determine 
Just  what  the  damages  are.  then  it 
may  allow  them  on  that  basis.  But 
wherever  the  court  is  of  the  opinion 
that  the  damages  cannot  be  more 
than  $60  or  $100,  It  should  not  allow 
$260."  Woodman  v.  Lydiard-Peterson 
Co.,  192  Fed.  67,  71  [aft  204  Fed.  911. 
123  CCA  243  (reh  den  205  Fed.  900 
126  CCA  434)).  (2)  "Damases  are 
allowed  for  infringing,  pirating,  or 
copying  it.  It  provides  for  a  mini- 
mum and  maximum  allowance  of 
damages,  and  also  for  costs,  and  for 
attorney's  fees  In  the  discretion  of 
the  court,  in  favor  of  the  party  own- 
ing the  copyright.  Whether  this  al- 
lowance of  damages  is  discretionary 
or  not  is  not  entirely  clear.  The 
court  is  inclined  to  think  that  the  in- 
terpretation of  section  25  of  the  act 
leaves  It  within  the  discretion  of  the 
court  to  allow  or  refuse  damages  en- 
tirely. But  it  is  not  necessary  to  de- 
termine that  question."  Alfred 
Decker  Cohn  Co.  v.  Btchlson  Hat  Co., 
22B  Fed.  185,  136.  (3)  "That  the  stat- 
ute limits  the  discretion  of  the  court 
to  a  minimum  award  of  $250  and  a 
maximum  of  $6,000  in  lieu  of  actual 
damages  has  also  been  held  In  L.  A. 
Westermann  Co.  v.  Dispatch  Print- 
ing Co..  233  Fed.  609,  147  CCA  417. 
In  Woodman  v.  Lydiard-Peterson  Co, 
192  Fed.  67  [afl  on  another  point  204 
Fed.  921,  12}  CCA  243  (reh  den  20S 
Fed.  900,  126  CCA  434)],  Alfred 
Decker  Cohn  Co.  v.  Etchison  Hat  Co.. 
225  Fed.  135,  and  F.  A.  Mills.  Inc.  v. 
Standard  Music  Roll  Co.,  223  Fed. 
849,  several  District  Courts  have  as- 
serted a  larger  discretion;  so  that. 
where  little  or  no  injury  appeared. 
even  nominal  damages  have  been 
awarded  for  proven  infringement. 
"There  may  be  circumstances  under 
which  discretion  revolts  from  any 
award,  by  reason  of  the  trivial  na- 
ture of  the  thing  copyrighted,  or  the 
slight  success  of  attempted  infringe- 
ment; but  the  facts  in  this  case  pre- 
sent no  such  problem."  S.  E. 
Hendricks  Co.,  Inc.  v.  Thomas  Pub. 
Co..  242  Fed.  87,  41. 

71.  Mills,  Inc.  V.  Standard  Music 
Roll  Co.,  228  Fed.  849  [aft  241  Fed. 
3601. 

72.  L.  A.  Westermann  Co.  v.  Dis- 
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for  which  only  a  single  award  fA  statutory  damages 
will  be  made.^'    , 

In  case  of  a  newipaper  nprodvctioii  of  a  eopy- 
righted  photograph  such  damages  cannot  exceed  the 
sum  of  two  hundred  dollars,  nor  be  less  than  the 
sum  of  fifty  dollars.'*  This  limitation  is  confined  to 
"photographs"  in  the  established  meaning  of  the 
term.''  It  does  not  apply  to  newspaper  reproduc- 
tions of  pen  and  ink  cbniwings.'' 

Motion  pictures.  In  the  case  of  the  infringement 
of  an  undramatized  or  nondramatic  work  by  means 
of  motion  pictures,  where  the  infringer  shows  that 
he  was  not  aware  that  he  was  infringing,  and  that 
such  infringement  could  not  have  been  reasonably 
foreseen,  such  damaees  cannot  exceed  the  sum  of 
one  hundred  dollars."  And  under  like  conditions, 
in  the  case  of  the  infringement  of  a  copyrighted 
dramatic  or  dramatico-musical  work  by  a  maker  of 
motion  pictures  and  his  agencies  for  distribution 
thereof  to  exhibitors,  the  entire  sum  of  such  dam- 
ages recoverable  by  the  copyright  proprietor  from 
such  infringing  maker  and  his  agencies  for  the  dis- 
tribution to  exhibitors  of  such  infringing  motion 
picture  cannot  exceed  the  sum  of  five  thousand  dol- 
lars, nor  be  less  than  two  hundred  and  fifty  dollars.'* 

[i  363]  3.  Under  Prior  Statutes.  Under  the  early 
copyright  acts,  np  provision  was  made  for  the  re- 
covery of  damages  for  infringement  of  copyright. 


the  only  l^al  remedy  given  being  a  forfeiture  of 
infringing  copies,'"  and  a  qui  tarn  action  for  the 
statutOTy  penalties.^  Except  for  the  remedy  in 
equity  by  injunction,^^  and  accounting,^'  these  statu- 
tory remedies  were  exclusive.** 

Maiuuoripts.  From  the  very  beginning  the  copy- 
right statutes  have  provided  a  remedy  by  action 
for  damages  for  the  unauthorized  publication  of 
manuscripts.**  But  this  provision  has  always  been 
limited  to  unpublished  manuscripts,  and  has  never 
applied  to  copyrighted  works.** 

Dramatic  perfonuaoce.  The  first  statute  author- 
izing damages  for  infringement  of  copyright  was 
the  Dramatic  Copyright  Act  of  1856,**  which  ex- 
tended copyright  so  as  to  include  the  exclusive  right 
of  public  performance,  and  gave  a  remedy  by  action 
for  damages,  such  damage  to  be  assessed  at  such 
sum,  not  less  than  one  hundred  dollars  for  the  first, 
and  fifty  dollars  for  every  subsequent  performance, 
as  to  the  court  appeared  to  be  just.  This  provision 
was  carried  forward  unchanged  through  subsequent 
acts  until  the  enactment  of  the  present  law.*'  Under 
this  statute  damages  were  recoverable  only  for  an 
unauthorized  public  performance  of  a  dramatic 
composition.**  The  damages  authorized  by  this  pro- 
vision of  the  statute  were  remedial  and  compensa- 
tory and  not  in  the  nature  of  a  penalty,**  although, 
before  the  supreme  court  settled  the  question  some 


patch  Printing:  Co.,  MS  Fed.  60»,  147 
OCA  417. 

73.  L.  A.  Westemiann  Co.  v.  Dis- 
patch Printing:  Co.,  233  Fed.  «0».  147 
CCA  417.  But  see  Mail,  etc,  Co.  y. 
Life  Pub.  Co.,  192  Fed.  899,  IIS  CCA 
377  (holdlns  that  the  court  did  not 
err  in  charging  the  Jury  to  award  at 
least  two  hundred  and  fifty  dollars 
damages  for  each  infringement). 
Compare  Journal  Pub.  Co.  v.  Drake, 
199  Fed.  B72.  118  CCA  46  (holding, 
under  a  former  statute,  that  the  pen- 
alty of  one  dollar  for  every  sheet  or 
copyrighted  matter  found  In  defend- 
ant's possession  accrues  .  for  every 
separate  and  distinct  Infringement 
printed,  although  a  single  sheet  may 
contain  a  number  of  infringements). 

74.  Act  March  4.  1909  (8S  U.  S. 
St.  at  U  107S  c  320  !  2S  (b)!,  as 
amended  by  Act  Aug.  24,  1912  <37 
U.  S.  St.  at  L.  488). 

75.  L.  A.  Westermann  Co.  ▼.  Dis- 
patch Printing  Co.,  231  Fed.  60S,  147 
CCA  417. 

76.  L.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co..  233  Fed.  609,  147 
CCA  417  (holding  that  the  minimum 
of  two  hundred  and  fifty  dollars  was 
applicable). 

77.  Act  March  4,  1909  (35  V.  S. 
St.  at  L.  I07E  c  320  {  25  (b)).  as 
amended  by  Act  Aug.  24,  1912  (37 
U.  S.  St.  at  lu  1075  c  320). 

78.  Act  March  4,  1909  (35  U.  8. 
St.  at  L.  1075  c  320  {  26  <b)),  as 
amended  by  Act  Aug.  24,  1912  (87 
U.  S.  St.  at  L.  488). 

n.  Thornton  v.  Schrelber,  124  U. 
S.  612.  8  set  618,  31  L.  ed.  677. 

Vorfsltiix*  of  laftlnyiiur  oostos  see 
infra  iS  868-369. 

80.  Act  March  31,  1790  <1  U.  S. 
St.  at  L.  124  c  16  S  2);  Act  April  29, 
1802  (2  U.  S.  St.  at  L>.  171  c  36  }  8); 
Act  Febr.  3,  1831  (4  17.  S.  St.  at  L. 
436  c  16  i  6);  Bolles  v.  Outing  Co.. 
175  U.  S.  262,  20  SCt  94,  44  L.  ed.  166; 
Thornton  v.  Schrelber,  124  U.  S.  612. 
8  SCt  618.  31  L.  ed.  577;  Ohman  T. 
New  York,  168  Fed.  963;  Stevens  v. 
Cady.  23  F.  Cas.  No.  13,396,  2  CTurt. 
200. 

VwuttiMi  tor  lafMsceanMit  see  In- 
fra I  871. 

[a]  Xb  tha  OMM  of  pitats  (1)  the 
remedy  by  qui  tam  action  given  by 
the  act  of  1802  was  not 'given  spe- 
cifically to  the  proprietor  of  the  copy- 
right, but  "to  any  person  who  shall 
sue  for  the  same."  Act  April  29,  1802 
<2  U.  S.  St.  at  U  171  c  36  S  3).    (2) 


But  as  this  statute  gave  an  exclusive 
right  to  the  proprietor,  and  .provided 
no  remedy  to  him,  doubtless  an  ac- 
tion at  common  law  for  damages  was 
available.  See  Beckford  v.  Hood,  7 
T.  R.  620  [expl  and  dist  Globe  News- 
paper Co.  v.  walker,  210  U.  S.  366,  28 
SCt  726,  62  L.  ed.  1096]. 

81.    See  supra  I  341. 

83.     See  supra  9  353. 

83.  Thornton  v.  Schrelber.  124  V. 
S.  612,  8  SCt  618.  31  L.  ed.  677: 
Walker  v.  Globe  Newspaper  Co.,  130 
Fed.  593  [rev  140  Fed.  305,  72  CCA 
77,  2  LRANS  913,  6  AnnCas  274,  but 
in  effect  affirmed  on  direct  appeal 
from  final  decree  210  U.  S.  366,  28 
SCt  726,  52  L.  ed.  1096];  Ohman  v. 
New  Tork,  168  Fed.  963.  See  also 
supra  {(  339.  340. 

84.  Act  May  31,  1790  (1  U.  S.  St. 
at  L.  124  c  16  i  6);  Act  Febr.  3.  1831 
(4  U.  S.  St.  at  L.  436  c  16  9  9);  Act 
July  8,  1870  (16  U.  S.  St.  at  L.  198  c 
230  i  102);  U.  S.  Rev.  St.  (1873)  } 
4976;  Act  March  3.  1891  (26  U.  S.  St. 
at  L.  1106  c  665  }  9);  Act  March  4. 
1909  (36  U.  S.  St.  at  L.  1075  c  320  I 
2);  Thornton  v.  Schrelber,  124  U.  S. 
612,  8  SCt  618,  81  L.  ed.  677. 

88.  See  supra  npte  84.  See  also 
supra  (  61. 

8&  Act  Aug.  18,  18S6  (II  V.  S.  St. 
at  L.  1138). 

87.  Act  July  8,  1870  (16  U.  S.  St. 
at  L.  198  c  2iS  i  101);  U.  S.  Rev.  St. 
(1873)  {  4966;  Act  Jan.  6,  1897  (29 
U.  S.  St.  at  L.  481)-  Suderman  v. 
Saake,  166  Fed.  816;  Brady  v.  Daly, 
83  Fed.  1007.  28  CCA  253  faff  175  U. 
S.  148,  20  S(Jt  62,  44  L.  ed.  109]. 

[a]  Slagla  sosne  lafHBce#<— The 
unauthorized  performance  of  a  sin- 
gle scene  in  a  copyrighted  play,  such 
as  the  railroad  scene  in  Daly's  "Un- 
der the  Gaslight,"  may  constitute  a 
"dramatic  composition.  In  the  mean- 
ing of  Rev.  St.  {  4966,  giving  dam- 
ages of  one  hundred  dollars  for  the 
first  and  fifty  dollars  for  every  sub- 
sequent performance  of  "any  dra- 
matic composition"  for  which  a  copy- 
right has  been  obtained;  and  such 
damages  may  be  recovered,  although 
no  other  part  of  the  play  is  taken. 
Brady  v.  Daly.  83  Fed.  1007,  28  CCA 
253  raff  176  tj.  S.  148.  20  SCt  62,  44 
L.  ed.  109,  and  foil  Daly  v.  Webster, 
56  Fed.  483,  4  CCA  10):  Brady  v. 
Daly,  83  Fed.  1007,  28  C<^  263  [aff 
175  U.  S.  148,  20  SCt  62,  44  L.  ed. 
109]. 


J* 

'"Th 


b]    WlUfnlBMs  of  lafHBfamnt.— 

he  statute,  however,  provides  that 
■any  person  publicly  performing  or 
representing,'  etc..  shall  be  liable  for 
the  damages  therein  fixed.  It  does 
not  make  willfulness  an  essential 
element  of  the  offense,  and  no  au- 
thority to  which  we  are  referred 
calls  for  such  a  construction."  Brady 
v.  Daly,  83  Fed.  1007,  1012,  28  CCA 
253  4affi  175  U.  8.  148,  20  SCt  62,  44 
L.  ed.  109]. 

88.  Thornton  v.  Schrell>er,  124  U. 
S.  612,  8  SCt  618,  31  L.  ed.  577. 

Uifrlngement    of    dramatlo    work* 
see  supra  IS  313-318. 
Persona  UaUa  see  supra  (  333. 

89.  Brady  v.  Daly,  176  p.  3.  148, 
20  SCt  62,  44  L.  ed.  109.        ' 

[a]  Bamadtal  or  penal  natura  of 
remedy. — "The  idea  of  the  punish- 
ment of  the  wrongdoer  is  not  so 
much  suggested  by  the  language 
used  in  the  statute  as  Is  a  desire  to 
provide  for  the  recovery  by  the  pro- 
prietor of  full  compensation  from 
the  wrongdoer  for  the  damages  such 
proprietor  has  sustained  from  the 
wrongful  act  of  the  latter.  In  the 
face  of  the  difficulty  of  determining 
the  amount  of  such  damage  in  all 
cases,  the  statute  provides  a  mini- 
mum sum  for  a  recovery  in  any  case, 
leaving  it  open  for  a  larger  recovery 
upon  proof  of  greater  damage  in 
those  cases  where  such  proof  can  be 
made.  The  statute  itself  does  not 
speak  of  punishment  or  penalties,  but 
refers  entirely  to  damages  suffered 
by  the  wrongful  act.  The  person 
wrongfully  performing  or  represent- 
ing a  dramatic  composition  is,  in  the 
words  of  the  statute,  liable  for  dam- 
ages therefor.'  This  means  all  the 
damages,  that  are  the  direct  result 
of  his  wrongful  act.  The  further  pro- 
vision in  the  statute,  that  those  dam- 
ages shall  be  at  least  a  certain  sum 
named  in  the  statute  itself,  does  not 
change  the  character  of  the  statute 
and  render  it  a  penal  instead  of  a 
remedial  one.  The  whole  recovery  is 
given  to  the  proprietor,  and  the  stat- 
ute does  not  provide  for  a  recovery 
by  any  other  person  in  case  the  pro- 

Srletor  himself  neglects  to  sue.  It 
as  nothing  in  the  nature  of  a  qui 
tam  action  about  it,  and  we  think  It 
provides  for  the  recovery  of  neither 
a  penalty  nor  a  forfeiture.  .  .  . 
Where  the  statute  provides  in  terms, 
as  the  one  before  us  does,  for  a  re- 
covery of  damages  for  an  act  which. 
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oourta  had  held  aneh  statute  to  be  a  penal  statute, 
and  the  damages  to  be  a  penalty  or  forfeiture.*" 

Musical  perf onnaBoe.  Damages  for  an  unauthor- 
ized public  musical  performance  were  first  author- 
ized in  1897  when  musical  compositions  were 
coupled  with  dramatie  compositions  and  brought 
under  the  same  rule.*^  This  act  continued  in  force 
until  superseded  by  the  present  law. 

Books.  Damages,  as  distinguished  from  penal- 
ties, for  infringement  of  the  copyright  of  books  , 
were  first  authorized  by  the  act  of  1870  which  pro- 
vided that  the  infringer  of  a  book  should  "forfeit 
and  pay  such  damages  as  may  be  recovered  in  a 
civil  action"  by  the  proprietor."  The  statute  con- 
tinued in  this  form  through  subsequent  revisions 
and  amendments  until  the  enactment  of  the  present 
law.''  Substantial  damages  could  not  be  allowed 
where  it  appeared  that  the  matters  charged  had  not 
worked  any  prejudice  to  plaintiff;**  or  where  the 
evidence  left  the  amount  wholly  speculative." 

[$  364]  4.  Under  EngllBh  and  Canadian  Statutes. 
Under  the  present  and  former  English  statutes  dam- 
ages are  recoverable  for  all  classes  of  infringe- 
ments,** including  infringements  of  books,*^  engrav- 
ings and  prints,^  paintings,  drawings,  and  photo- 
graphs,** and  playright  or  performing  rights.* 
Ignorance  of  the  existence  of  copyright  in  the  work 
infringed  is  made  a  defense  to  the  claim  for  dam- 
ages.^ It  was  otherwise  under  former  statutes.' 
The  damages  are  "at  large"  and  their  amount  is 
discretionary  with  the  court.* 

In  Canada,  where  the  only  statutory  remedy  is 


by  a  qui  tarn  action  for  penalties,*  it  has  been 
held  that  a  common-law  action  fox  damages  may  be 
maintained  for  infringonent.* 

[$  365]  O.  Imponndfaig  Pendante  XAto— 1.  la 
CraieraL  Under  the  act  of  1909,  a  defendant 
charged  with  infringement  may  be  compelled  to 
deliver  up  on  oath,  to  be  impounded  during  the 
pendency  of  the  action,  on  such  terms  and  condi- 
tions as  the  court  may  prescribe,  all  articles  alleged 
to  infringe  a  copyright.^  There  was  no  correspond- 
ing provision  in  any  prior  copyright  act,  the  nearest 
analogous  proceeding  under  former  statutes  being 
an  action  in  the  nature  of  replevin  to  enforce  the 
statutory  forfeitures.* 

[$  366]  2.  Froeedots.  On  the  institution  of  any 
aotiotf,  suit,  or  proceeding,  or  at  any  time  there- 
after, and  before  the  entry  of  final  judgment  or 
decree  therein,  plaintiff  or  complainant,  or  his  au- 
thorized agent  or  attorney,  may  file  with  the  clerk 
of  any  court  given  jurisdiction  under  the  act,  an 
affidavit  stating,  on  the  best  of  his  knbwledge,  in- 
formation, and  belief,  the  number  and  location,  as 
near  as  may  be,  of  the  alleged  infringing  copies, 
records,  plates,  molds,  matrices,  etc.,  or  other  means 
for  making  the  copies  alleged  to  infringe  the  copy- 
right, and  the  value  of  the  same,  and  with  such 
affidavit  shall  file  with  the  clerk  a  bond  executed 
by  at  least  two  sureties  and  approved  by  the  court 
or  a  commissioner  thereof.'  Such  bond  shall  bind 
the  sureties  in  a  specified  sum  to  be  fixed  by  the 
court,  but  not  less  than  twice  the  reasonable  value 
of  such  infringing  copies,  plates,  records,  mold!^, 


violates  the  rights  of  the  plaintiff, 
and  gives  the  right  of  action  solely 
to  him.  the  fact  that  it  also  provides 
that  such  damages  shall  not  be  less 
than  a  certain  sum,  and  may  be  more, 
if  proved,  does  not,  as  we  think, 
transform  it  into  a  penal  statute. 
.  .  .  Although  punishment,  in  a 
certain  and  very  limited  sense,  may 
be  the  result  of  the  statute  before 
us  so  far  as  the  wrongdoer  is  con- 
cerned, ydt  we  think  it  clear  such  is 
not  its  chief  purpose,  which  is  the 
award  of  damages  to  the  party  who 
had  sustained  thsm,  and  the  mini- 
mum amount  appears  to  us  to  have 
been  fixed  because  of  the  Inherent 
difficulty  of  always  proving  by  satis- 
factory evidence  what  the  amount  is. 
which  has  been  actually  sustained." 
Brady  v.  Daly.  176  U.  S.  148,  164.  166, 
167.  20  set  62,  44  L-  ed.  109. 

90.  Wheeler  v.  Cobbey,  70  Fed. 
487:  Daly  v.  Brady,  69  Fed.  286. 

si.  U.  S.  Rev.  St.  i  4966,  as 
amended  by  Act  Jan.  6,  1897  (29  St. 
at  L.  481);  Thornton  v.  Schreiber, 
124  U.  S.  i\2,  8  set  618,  31  L..  ed. 
677. 

93.  Act  July  8,  1870  (16  U.  S. 
St.  at  L..  198  c  230  J  99);  tJ.  S.  Rev. 
St.  i  4964.  as  amended  by  Act  March 
3,  1831  (26  St.  at  L.  1106):  Thorn- 
ton v.  Schreiber,  124  U.  S.  612.  8 
set  618,  31  L.  ed.  677;  West  Pub. 
eo.  V.  Edward  Thompson  eo.,  169 
Fed.  833  [mod  on  other  grounds  176 
Fed.    833,   100   CCA   3031. 

93.  U.  S.  Rev.  St.  a873)  >  4964; 
Act  March  8,  1891  (26  U.  S.  St  at  K 
1106  c   665  i   7). 

94.  Chase  v.  Sanborn,  6  P.  Cas. 
No.  2,628,  4  eiiff.  306  (which,  how- 
ever, was  a  bill  in  equity,  and  of 
little  value  as  an  authority  on  the 
question  of  damages). 

96.  D'Ole  V.  Kansas  City  Star 
Co..   94   Fed.   840. 

Beanlrsd  certainty  of  tutmnttm 
see  Damages  [18  Cyc  37]. 

98.  Roworth  V.  Wilkes.  1  Campb. 
94;  (^dell  v.  Robertson,  5  Paton 
App.  Cas.  493;  Beckford  v.  Hood,  7 
T.  R.   620,  101   Reprint  1164. 

97.  Kelly's     Directories,    Ltd.     v. 


Gavin,  [1902]  1  Ch.  631;  Baschet  v. 
London  Illustrated  Standard  Co., 
[1900]  1  Ch.  73;  Muddock  v.  Black- 
wood, [1898]  1  Ch.  68;  Novello  v.  Sud- 
low,  12  C.  B.  177,  74  ECL  177,  138 
Reprint  869  (where  It  was  held  that 
an  action  would  He,  although  the 
cc'pies  were  not  printed,  and  were 
made  for  gratuitous  distribution  and 
rot  for  safe  or  hire) ;  Lamb  v.  Bvans, 
[1896]  W.  N.  1B6. 

9&  Cooper  v.  Whlttingham,  16 
Ch.  D.  601:  Murray  v.  Heath,  1  B.  & 
Ad.  804,  20  BCL  698,  109  Reprint 
986;  West  v.  Francis,  5  B.  &  Aid. 
737,  7  ECL  402,  106  Reprint  1361; 
Gambart  v.  Sumner,  5  H.  &  N..6, 
167  Reprint  1078:  Moore  v.  Clarke, 
9  M.  &  W.  692,  162  Reprint'  298. 

99.  Tuck  V.  Prlester,  19  Q.  B.  D. 
629;  Baschet  v.  London  Illustrated 
Standard  Co.,   [1900]   1  Ch.   7S. 

1.  Adams  v.  Batley.  18  Q.  B.  D. 
626  Jdist  Saunders  v.  Wiel,  (1892]   2 

§.  B.  18]:  Fitsball  v.  Brooke,  6  Q. 
.  873,  61  ECL  873.  115  Reprint  329. 
[a]  "Tba  BagUah  statnta  of  3  •: 
4  WllUam  TV,  o.  IS,  entitled,  'An 
act  to  amend  the  laws  relating  to 
dramatic  literary  property,'  by  its  2d 
section  provides  that  a  person  who 
wrongfully  produces  and  represents 
a  dramatic  composition  'shall  be  lia- 
ble for  each  and  every  such  repre- 
sentation to  the  payment  of  an 
amount  not  less  than  forty  shillings, 
or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  rep- 
resentation, or  the  injury  or  loss 
sustained  by  the  plaintiff  therefrom, 
whichever  shall  be  the  greater  dam- 
ages, to  the  author  or  other  proprie- 
tor of  such  production  so  repre- 
sented.' In  C!hatterton  v.  Cave.  L. 
R.  3  A.  C.  483,  492,  the  court  in 
speaking  of  this  provision  for  dam- 
ages said  that  the  same  'was  no 
doubt  fixed,  because  of  the  difficulty 
of  proving  with  definlteness  what 
amount  of  actual  damage  had  been 
sustained  by  perhaps  a  single  per- 
formance at  a  provincial  theatre  of 
a  work  belonging  to  a  plaintiff, 
while  at  the  same  time  his  work 
might  be  seriously  depreciated  if  he 


did  not  establish  bis  right  as 
against  all  those  who  infringed 
upon  it.'  This  does  not  look  as  if 
that  statute  were  regarded  by  the 
English  courts  as  one  of  a  penal  na- 
ture, but  on  the  contrary  as  one  of 
a  remedial  kind  providing  for  the  re- 
covery of  the  damages  sustained  by 
the  plaintiff,  and  providing  for  the 
recovery  of  a  minimum  sum  for  the 
reason,  as  stated  by  the  court,  of  the 
dlfflculty  of  proving  with  deflnitenesa 
In  all  cases  the  amount  of  damages 
which  plaintiff  really  had  suffered." 
Brady  v.  Daly,  176  U.  S.  148.  1S7.  2« 
set  62.  44  L.  ed.  109. 

a.  Copyright  Act,  1911  (1  &  2  Geo. 
V  c  46  I  8);  Byrne  v.  Statist  Co., 
ri914]  1  K.  B.  622;  B.  W.  Savory, 
Ltd.  V.  The  World  of  Golf.  Ltd.. 
[1914]    2   Ch.    566. 

[a]  ratlnre  to  x«call  oopiaa  from 
flaalar*  after  notice  of  the  Infringe- 
ment may  charge  defendant  with  lia- 
bility for  damages.  E.  W.  Savory. 
Ltd.  V.  The  World  of  .Golf,  Ltd., 
[1914]   2  Ch.  666. 

3.  west  V.  Francis,  6  B.  &  Aid. 
737,  7  ECL  402,  106  Reprint  1381; 
Gambart  v.  Sumner,  6  H.  &  N.  5, 
167  Reprint  1078  (engravings  and 
prints). 

4.  Fennlng  Film  Service.  Ltd.  v. 
Wolverhampton,  fl9141  3  K.  B.  1171; 
Carte  v.  Dennis,  5  Terr.  L.  30. 

B.     Bee  supra  i   338. 

6.  Bernard  v.  Bertoni,  14  Que.  U 
219  (holding  that  defendant's  profits 
was  the  measure  of  plaintiff's  dam- 
ages— a  view  difficult  to  accept) 

7.  Act  March  4,  1909  (36  U.  S. 
St  at  L.  1075  c  320  i  26  (c));  Uni- 
versal Film  Mfg.  Co.  V.  Coppermsn. 
218  Fed.  577,  134  CCA  306  [aff  212 
Fed.  301];  Crown  Feature  BMlm  Ca 
V.  Bettis  Amusement  Co.,  206  Fed. 
362;  Universal  Film  Mfg.  Co.  v. 
Copperraan.  206  Fed.  69  [app  dlsm 
212  Fed.  301  <aff  218  Fed.  677,  184 
CCA   305)]. 

Procados*  fo«  txacgvaOat  see  in- 
fra i  366.    . 
.  8.     See  infra  U   368.  369. 

9.  Supreme  Contt  Copyright  Rules 
(Copyright  Office  Bui.  No.  14)  rule  J. 


For  lat«r  oasM,  davalopmanta  and  ehaages  in  the  law  see  cumulative  Annotations,  •ametttle.  page  and  note  number. 
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matrices,  or  other  means  for  making  sneh  infringing 
copies,  and  be  conditioned  for  the  prompt  prosecu- 
tion of  the  action,  snit,  or  proceeding;  for  the 
return  of  said  articles  to  defendant,  if  they  or  any 
of  them  are  adjudged  not  to  be  infringements,  or 
if  the  action  abates,  or  is  discontinued,  before  they 
are  returned  to  defendant;  and  for  the  pajrment  to 
defendant  of  any  damages  which  the  court  may 
award  to  him  against  plaintiff  or  complainant.  On 
the  filing  of  said  affidavit  and  bond,  and  the  ap- 
proval of  said  bond,  the  clerk  shall  issue  a  writ 
directed  to  the  marshal  of  the  district  where  the 
said  infringing  copies,  plates,  records,  molds, 
matrices,  etc.,  or  other  means  of  making  such  in- 
fringing copies  shall  be  stated  in  said  affidavit  to  be 
located,  and  generally  to  any  marshal  of  the  United 
States,  directing  the  said  marshal  forthwith  to  seise 
and  hold  the  same  subject  to  the  order  of  the  court 
issuing  said  writ,  or  of  the  court  of  the  district  in. 
which  the  seimre  shall  be  made."  The  marshal 
shall  4hereupon  seize  said  articles  or  any  smaller 
or  larger  part  thereof  which  he  may  then  or  there- 
after find,  using  snoh  -force  as  may  reasonably  be 
necessary  in  the  premises,  and  shall  serve  on  de- 
fendant a  copy  of  the  affidavit,  writ,  and  bond  by 
delivering  the  same  to  him  personally,  if  he  can  be 
found  within  the  district,  or,  if  he  eannot  be  foand, 
to  his  agent,  if  any,  or  to  the  person  from  whose 
possession  the  articles  are  taken,  or,  if  the  owner, 
agent,  or  such  person  eannot  be  found  within  the 
district,  by  leaving  said  copy  at  the  usual  place 
of  abode  of  sneh  owner  or  agent,  with  a  person  of 
suitable  age  and  discretion,  or  at  the  place  where 
said  articles  are  found,  and  shall  make  immediate 
return  of  such  seizure,  or  attempted  seizure,  to 
the  eourt.  He  shall  also  attach  to  said  articles  a 
tag  or  label  stating  the  fact  of  such  seizure  and 
warning  all  persons  from  in  any  manner  interfer- 
ing therewith.'*  A  marshal  who  has  seised  alleged 
infringing  articles  shall  retain  them  in  his  posses- 
sion, keeping  them  in  a  secure  place,  subject  to  the 
order  of  the  court."  Within  three  days  after  the 
articles  are  seized,  and  a  copy  of  the  affidavit,  writ, 


and  bond  are  se^cd  as  hereinbefore  provided,  de- 
fendant shall  serve  on  the  clerk  a  notice  that  he 
excepts  to  the  amount  of  the  penalty  of  the  bond, 
or  to  the  sureties  of  plaintiff  or  complainant,  or 
both,  otherwise  he  shall  be  deemed  to  have  waived 
all  objection  to  the  amount  of  the  penalty  of  the 
bond  and  the  sufficiency  of  the  sureties  thereon. 
If  the  court  sustains  the  exceptions,  it  may  order, 
a  new  bond  to  be  executed  by  plaintiff  or  complain-' 
ant,  or  in  default  thereof  within  a  time  to  be  named 
by  the  court,  the  property  to  be  returned  to  de- 
fendant.** Within  ten  days  after  service  of  such 
notice,  the  attorney  of  plaintiff  or  complainant  shall 
serve  on  defendant  or  his  attorney  a  notice  of  the 
justification  of  the  sureties,  and  said  sureties  shall 
justify  before  the  court  or  a  judge  thereof  at  the 
time  therein  stated.**  Defendant,  if  he  does  not 
except  to  the  amount  of  the  penalty  of  the  bond  or 
the  sufficiency  of  the  sureties  of  plaintiff  or  com- 
plainant, may  make  application  to  the  court  for 
the  return  to  him  of  the  articles  seized,  on  filing  an 
affidavit  stating  all  material  facts  and  circum- 
stances tending  to  show  that  the  articles  seized  are 
not  infringing  copies,  records,  molds,  matrices,  or 
means  for  making  the  copies  alleged  to  infringe  the 
oop3?right.*°  Thei^upon  the  court  in  its  discretion, 
and  after  such  hearing  as  it  may  direct,  may  order 
such  return  on  the  filing  by  defendant  of  a  bond 
executed  by  at  least  two  sureties,  binding  them  in 
a  specified  sum  to  be  fixed  in  the  discretion  of  the 
court,  and  conditioned  for  the  delivery  of  said 
specified  articles  to  abide  the  order  of  the  court. 
Plaintiff  or  complainant  may  require  such  sureties 
to  justify  within  ten  days  of  the  filing  of  such 
bond.**  On  the  granting  of  such  application  and 
the  justification  of  the  sureties  on  the  bond,  the 
marshal  shall  immediately  deliver  the  articles  seized 
to  defendant.*^  Any  service  required  to  be  per- 
formed by  any  marshal  may  be  performed  by  any 
deputy  of  such  marshal.*'  For  services  in  cases 
arising  under  this  section,  the  marshal  shall  be 
entitled  to  the  same  fees  as  are  allowed  for  similar 
services  in  other  cases.*' 


10.  Supreme  Court  Copyright  Rules 
(Copyright  Office  Bnl.  No.  14)  rule 
4. 

[a]  VlM  dcmana  tot  th*  ••isnr* 
of  a  pkotmlay  flna  in  an  unsuccess- 
ful suit  for  InfrlnRsroent  are  the 
value  of  the  Dim  plus  the  probable 
rental  earnlngrs  prevented  by  such 
seizure.  Universal  Film  Mfg.  Co.  v. 
Copperman,  218  Fed.  677,  134  CCA 
SOS. 

11.  Supreme  Court  Copyrifht 
Rules  (Copyright  Office  Bnl.  No.  14) 
rule  S. 

19.  Supreme  Court  Copyright  Rules 
(Copyright  Office  Bui.  No.  14}  rule  6. 

13.  Supreme  Court  Copyright  Rules 
(Copyright  Office  Bui.  No.  14)  rule  7. 

14.  Supreme  (%nrt  Copyright  Rules 
(Copyright  Office  Bui.  No.  14)  rule  8. 

15.  Supreme  Court  Copyright  Rules 
(Copyright  Office  Bui.  No.  14)  rule  9; 
Crown  Feature  Film  Co.  v.  Bfittts 
Amusement  Co..  206  Fed.  862;  Uni- 
versal Film  Mfg.  Co.  V.  Copperman, 
206  Fed.  69  (app  dlsm  212  Fed.  301 
(air  218   Fed.  S77,   184   CCA  805)]. 

[a]  Affidavit  for  rstom  of  prop- 
erty aslaed> — "The  only  authority 
shown  to  us  for  a  motion  to  show 
cause  such  as  is  filed  here  is  found 
In    rules    8.    10.    and    11    of    the    Su- 

greme  Court  (172  Fed.  v),  adopted 
y  authority  of  law  to  provide  for 
procedure  under  the  Copyright  Act. 
Fundamental  to  the  court's  right  to 
take  up  such  a  motion  is  a  showing 
by  affidavit:  'That  the  articles 
seized  are  not  infringing  copies,  rec- 
ords, plates,  molds,  matrices,  or 
means    for    making    the    copies    al- 


leged to  Infringe  the  copyright.'  The 
defendants  have  failed  to  com!>ly 
with  this  provision,  but.  on  the  con- 
trary, In  filing  an  affidavit  In  each 
case  that  the  photographic  Alms 
seized  are  original  positives  made 
from  the  original  negatives  by  the 
authors  and  original  producers,  they 
have  destroyed  their  opportunity  to 
Invoke  the  benefits  of  rules  9,  10, 
and  11:  for.  If  the  films  seised  are 
exact  duplicates  of  the  films  of  the 
complainants,  obviously  the  use  of 
them,  if  copyrights  are  owned  by 
complainants,  must  be  an  infringe- 
ment." Crown  Feature  Film  Co.  v. 
Bettis  Amusement  Co.,  20S  Fed.  S$2, 
368. 

[b]  Bffoot  of  ttovlaf  for  larrar 
bondl — "The  defendant  has  availed 
itself  of  the  right  to  have  a  larger 
bond,  and  ta  now  in  no  position  to 
complain  of  the  seizure  or  to  de- 
mand the  return  of  the  alleged  In- 
fringing articles.  I  think  the  pro- 
cedure prescribed  by  the  rules  of 
the  Supreme  Court  constitutes  due 
process  of  law,  and  that  it  is  not 
obnoxious  to  the  fourth  amendment 
to  the  Constitution  of  the  United 
States,  Which  applies  only  to  crim- 
inal cases.  The  defendant  might 
have  raised  some  of  Its  objections  by 
motion  to  dismiss  the  bill;  but,  hav- 
ing answered,  Its  remedy  is  to  de- 
feat the  complainant.  If  it  can,  upon 
a  trial  on  the  merits."  Universal 
Film  Mfg.  Co.  V.  Copperman,  206 
Fed.  69.  70  (apa  dism  212  Fted.  801 
(aff  218  Fed.  677.  184  CCA  805)]. 

16.    Supreme  Court  Copyright  Rules 


(Copyright   Office  Bui.   No.   14)   rule 

10;  Universal  Film  Mfg.  Co.  v.  Cop- 
perman, 206  Fed.  69  [app  dlsm  212 
Fed.  flOl  (aff  218  Fed.  577,  184  CCA 
?06)]. 

"Congress  evidently  iittended  un- 
der section  86  to  give  a  very  sum- 
mary remedy  to  the  copyright  owner 
in  the  first  instance,  and  the  Su- 
preme Court  by  its  rules  thought  it 
sufficient  to  protect  the  interests  of 
the  parties,  respectively,  by  requir- 
ing bonds  adequate  in  amount  and 
with  sufficient  sureties,  all  questions 
on  the  merits  to  be  subsequently  de- 
termined In  the  usual  way.  The  pro- 
cedure Is  that  the  articles  alleged 
by  the  complainant  to  infringe  his 
copyright  are  to  be  delivered  up  to 
the  marshal  upon  the  complainant's 
giving  security  to  Indemnify  the  de- 
fendant .  (rule  7)  and  upon  the  de- 
fendant's alleging  that  the  articles 
seised  are  not  infringements,  they 
may  be  returned  to  him  upon  his 
giving  adequate  security  to  abide 
the  order  of  the  court  (rule  9  [172 
Fed.  V])."  Univeral  Film  Mfg.  Co. 
V.  Copperman,  206  Fed.  69,  70  [app 
dlsm  212  Fed.  801  (afl  218  Fed.  677^ 
134  CCA  305)]. 

17.  Supreme  Court  Copyright  Rules 
(Copyright   Office   Bui.   No.    14)    rule 

18.  Supreme  Court  Copyright  Rules 
(Copyright  Office  Bui.  No.  14)  rule 
12. 

19.  Supreme  Court  Copyright  Rules 
(Copyright  Office  Bui.  No.  14)  rule 
18. 
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[$  367]  E.  Forfeiture  and  Bestractioii  of  In- 
filiigiiig.  Copies  and  Devices — 1.  Under  Act  of  1909. 
An  infringer  must  deliver  np  on  oath  for  destruc- 
tion ail  the  infringing  copies  or  devices,  as  well  as 
all  plates,  molds,  matrices,  or  other  means  for 
making  such  infringing  copies  as  the  court  may 
order.  All  articles  imported  in  violation  of  the 
copyright  laws  are  suhject  to  seizure,  forfeiture, 
and  destruction.^^  There  are  no  other  provisions 
on  this  subject  in  the  present  law.  In  cases  of 
partial  infringement  it  seems  that,  if  the  infriifging 
parts  cannot  be  separated,  the  whole  work  is  for- 
feited and  must  be  delivered  up  for  destruction.** 

[$  368]  2.  Under  Prior  Statutes— a.  Books. 
Withont  substantial  change  in  phraseology,  the 
copyright  statutes  from  the  beginning  until  1891 
provided  that,  in  the  case  of  a  cop3rrighted  book, 
any  person  who,  without  the  written  consent  of 
the  proprietor  signed  in -the  presence  of  two  wit- 
nesses, should  print,  publish,  or  import,  or  knowing 
the  same  to  be  so  printed,  published,  or  imported, 
should  sell  or  expose  to  sale  any  copy  of  such 
book,  should  forfeit  every  copy  thereof  to  such 
proprietor.**  Under  the  statute  in  this  form  it 
was  held  that  the  phrase  "copy  of  such  book" 
meant  only  a  transcript  of  the  entire  work  and  did 
not  include  a  copy  of  only  a  part  of  it,  although 
snfBcient  to  infringe  the  copyright,  and  conse- 
quently that  the  prescribed  forfeiture  was  not  in- 
curred by  a  merely  partial  infringement.**  By 
the  amendatory  act  of  1891  it  was  provided  that 
any  person  who,  without  like  consent  of  the  pro- 
prietor, shall  "print,  publish,  dramatize,  translate, 
or  import,  or  knowing  the  same  to  be  so  printed, 
published,  dramatized,  translated,  or  imported,  shall 
sell  or  expose  to  sale  any  copy  of  such  book,  shall 
forfeit  every  copy  thereof  to  such  proprietor," 
etc.**     The   insertion   by    this    act   of   the    words 


so.  Act  March  4,  1909  (3S  U.  S. 
St.  at  L.   1076   c  320   I   2&   (d)). 

rxooadora  to  anforoe  daUvenr  op 
■tot  daatmctlon  see  Infra  S  377. 

81.     See  infra  |  443. 

93.  See  Infra  I  370  text  and  note 
42  (decisions  under  English  statute 
to  like  effect). 

Uk*  ml*  roTwrns  iajnnotioiui  see 
«upra  9  361. 

93.  Act  May  31,  1790  (1  U.  S.  SL 
At  L.  124  c  16  I  2);  Act  Febr.  3, 
1831  (4  U.  S.  St.  at  U  436<  c  16  t  6): 
Act  July  it  1870  (18  U.  S.  St.  at  L. 
198  c  280);  U.  S.  Rev.  St.  (1873) 
§   4964. 

Fxocednre  t«  Mifaroa  forfedtoM 
«ee  infra  9   379. 

94.  HoEers  v.  Jewett,  20  F.  Cas. 
No.  12,012,  Brunn.  Coll.  Cas.  683  (per 
Mr.  Justice  Curtis,  under  the  act  of 
1831).  Compare  Backus  v.  Gould.  7 
How.  (XJ.  S.)  798,  12  L.  ed.  919  (where 
the  question  was  raised  and  formally 
ruled  contra  in  the  circuit  court; 
but  the  supreme  court  did  not  have 
■occasion  to  pass  on  it,  the  caso  be- 
ing    decided     on     another     ground), 

■See  Rooney  v.  Kelley,  14  Ir.  C.  Li. 
168,  171  (where  O'Brien.  J.,  said: 
"It  would  be  difficult  to  n^alntain 
that  under  the  23rd  section  the 
proprietor  of  the  copyriffht  in  a  book 
would  acquire  the  property  of  all 
copies  of  another  book  which  con- 
tained printed  therein  a  few  pages 
or  passages   of  his  book"). 

"I  doubt  if  this  is  sound."  Mac- 
XJlllivray    Conyright    p    291. 

9B.  Act  March  3,  1891  (26  U.  S, 
43L  at  L.  1106  c  566  «  7). 

SB.  Scribner  v.  Clark.  60  Fed. 
473  faff  144  U.  S.  488.  12  SCt  734,  36 
L.  Pd.   514]. 

97.  U.  S.  Rev.  St.  9  4965,  as 
•emended  by  Act  March  3,  1891  (26 
U.  S.  St.  at  L.  1106  c  566  9  8);  Act 
July   8.    1870    (16   TJ.    3.   3t.   at   L.   198 


c  230  5  100);  Act  Febr.  8.  1881  (4 
U.  S.  St.  at  L.  436  c  16  |  7);  Act 
April  29.  1802  (2  U.  S.  St.  at  L.  171 
c  36  !  3);  Act  May  31,  1780  (1  U.  S. 
St.  at  L..  124  0  15  8  2).  The  acts  of 
1790  and  1802  (supra)  further  pro- 
vided that  the  proprietor  "shall 
forthwith  destroy  the  same."  This 
provision  is  omitted  from  all  subse- 
quent acts.  Under  the  present  law 
there  Is  no  forfeiture  to  the  proprie- 
tor, but  the  infringing  copies,  etc.. 
are  to  bo  delivered  up  only  "for  de- 
struction."    See  supra  I  367. 

Vrooadora  to  mforo*  forf«itiiTe  see 
Infra  |  379. 

38.  Walker  v.  Qlobe  Newspaper 
Co.,  130  Fed.  693  [rev  on  other 
grounds  140  Fed.  305,  72  CCA  77.  2 
LRANS  913,  6  AnnC^s  274  (rev  on 
other  grounds  210  U.  S.  356,  28  SCt 
726.  52  L.  ed.  1096)1;  Morrison  v. 
Fettlbone,  87  Fed.  380.  See  also  In- 
fra 9  371  (where  the  same  rule  is 
applied  to  the  provisions  imposing 
penalties). 

99.  See  Penalties  [30  Cyc  1331]; 
Statutes   [36  Cyc  1180]. 

30.  Morrison  v.  Pettibone,  87  Fed. 
330. 

81.  Morrison  v.  Pettibone,  87  Fed. 
330. 

[a]  ApvUcatlon  of  ml*. — Sheets 
seized  in  defendant's  possession  after 
the  first  or  outline  impression  only 
of  the  photograph  had  been  taken 
are  not  forfeitable,  under  Rev.  St. 
9  4966,  although  it  was  defendant's 
intention  to  complete  the-  copies. 
The  copies  must  bo  so  far  perfected 
as  to  constitute  an  imitation  of  a 
substantial  part,  and  so  far  per- 
fected as  to  establish  identity.  Mor- 
rison v.   Pettibone,   87   Fed.   330. 

39.  Chappell  &  Co.,  Ltd.  v.  Co- 
lumbia Graphophone  Co.,  119141  2  Ch. 
746;  Boosey  v.  Whight  11900]  1  Ch. 
122;  Warne  v.  Seebohm,  39  Ch.  D.  73: 


"dramatize"  and  "translate"  and  "dramatized" 
and  "translated"  as  applied  to  "eopy"  is  incon- 
sistent with  the  construction  that  "copy'"  means 
only  a  transcript  of  the  entire  work.  There  was 
no  further  change  in  the  statute  until  the  enactment 
of  the  present  law.  Where  all  the  copies  have  been 
destroyed,  it  is  not  necessary  to  decree  forfature.** 

[$  369]  b.  Other  Works.  In  the  case  of  any  m^, 
chart,  dramatic  or  niusical  composition,  print,  ent, 
engraving,  photograph,  chromo,  statue,  statuary,  or 
model  or  design  intended  to  be  perfected  as  a  work 
of  the  fine  arts,  the  former  statutes  provided  in 
effect  that  any  infringer  should  forfeit  to  the  pro- 
prietor all  the  plates  on  which  the  infringement 
was  copied,  and  every  sheet  either  copied  or 
printed,  whether  the  infringement  was  in  whole 
or  in  part,  or  by  varying  the  main  design  with  in- 
tent to  evade  the  law.*^  These  provisions  most  be 
strictly  construed**  in  accordance  with  the  general 
rule  as  to  the  construction  of  statutes  imposing  a 
penalty  or  forfeiture.*^  Knowledge  or  intent  does 
not  enter  into  consideration,  and  the  absence  of 
these  elements  will  not  save  from  forfeitore  in  the 
case  of  actual  piracy.*"  But  infringement,  for  the 
purposes  of  forfeiture,  must  be  an  accomplished 
fact — ^must  appear  from  the  face  of  the  production 
and  not  be  inferred  from  what  was  intended  if  it 
had  been  completed.*^ 

[$  370]  3.  Under  EncUsh  and  Oanadian  Statutes. 
Independently  of  express  statutory  authorization, 
the  English  courts,  as  incidental  to  a  complete  rem- 
edy, exercise  the  jurisdiction  to  compel  the  delivery 
up  of  infringing  copies  for  the  purpose  of  destruc- 
tion, but  only  for  that  purpose.  *■  The  right  to  de- 
cree a  forfeiture  for  the  beneficial  use  of  the  copy- 
right proprietor  exists  only  when  conferred  by 
statute.**  Such  authority  was  conferred  in  the  case 
of  books  by  the  Copyright  Act  of  1842  which  pro- 

Holo  V.  Bradbury.  12  Ch.  D.  886; 
Prince  Albert  v.  Strange,  2  De  G.  ft 
Sm.  652,  64  Reprint  293,  1  Hall  &  T. 
1,  47  Reprint  1302,  1  Macn.  &  O. 
26,  47  BngCh  19,  41  Reprint  1171; 
Kelly  V.  Hodge,  29  Li.  T.  Rep.  N.  S. 
387. 

"Whether  the  property  has  passed 
to  the  plaintiffs  or  not,  the  articles 
may  be  ordered  to  be  delivered  up 
for  destruction,  because  they  are  ar- 
ticles manufactured  in  violation  of 
the  plaintiffs'  rights,  and  there  is 
general  Jurisdiction  in  the  Court  to 
order  such  articles  to  be  destroyed. 
In  Hole  V.  Bradbury,  12  Ch.  D.  88S, 
903  it  was  put  in  that  way  by  Fry, 
J.  It  is  a  case  which  has  very  often 
been  followed.  He  sa^:  "There  re-, 
mains  this  question.  Whether  there 
is  any  authority  in  the  (Dourt,  inde- 
pendently of  the  statute,  to  cause  to 
be  delivered  up  any  copies  ■which 
may  have  been  printed,  even  to  a 
person  who  Is  not  the  registered 
proprietor  at  the  time  they  were 
printed,  simply  from  the  general  Ju- 
risdiction of  the  Court  to  order  de- 
livery up  for  destruction  of  all  ar- 
ticles which  have  been  created  tn 
violation  of  the  plaintiffs'  rights.  It 
appears  to  me  that  there  is  distinct 
authority  in  favour  of  that  view." 
And  then  he  refers  to  Prince  Albert 
V.  Strange,  2  De  G.  ft  Sm.  652.  (4 
Reprint  793.  1  Hall  ft  T.  1,  47  Re- 
print 1302,  1  Macn.  ft  O.  25.  47 
kngCh  19.  41  Reprint  1171  an*  Kelly 
V.  Hodge,  1  Seton  (4th  ed)  2*4,  before 
James  V.  C.  So  that  there  is  full 
jurisdiction  In  the  Court  to  order 
not  only  the  records  but  the  matrix 
to  bo  delivered  up  for  destruction." 
CSiapoell  ft  Co.,  Ltd.  v.  Columbia 
Graphophone  Co.,  [1914]  2  Ch.  745. 
766. 

33.    Hole  V.  Bradbury,   llCh.  D. 


For  later  cases,  davelopmeats  and  ahaacaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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vided  tliat  copies  of  books  unlawfully  printed  or 
imported  shall  be  deemed  to  be  the  property  of 
the  registelred  proprietor  of  the  copyright,  who  may, 
after  demand  in  writing,  sue  in  detinue  or  trover, 
or  if  necessary  in  both  combined,  to  recover  the 
piratical  copies,  oY  for  damages  for  their  eon- 
version.**  The  Copyright  Act  of  1911  makes  sub- 
stantially the  same  provision,  but  extends  it  so  as 
to  include  all  infringing  copies  and  plates  of  any 
copyrighted  work,  Except  a  building  or  other  in- 
fringing structure."  The  musical  copyright  acts 
still  in  force  provide  that  infringing  copies  and 
plates  of  a  musical  composition  may  be  seized,  for- 
feited, and  destroyed  or  otherwise  dealt  with,  as 
the  court  mpy  think  fit.^  In  summary  proceedings 
on  application  of  the  owner  of  the  copyright,  pirati- 
cal copies  of  any  musical  work  may  be  seized,  and 
the  court  may  order  them  destroyed,  or  to  be  de- 
livered up  to  the  owner  of  the  coimright  if  he 
makes  application  for  that  delivery.*'^  Under  the 
Fine  Arts  Copyright  Act,  paintings,  drawings, 
photographs,  and  negatives  to  which  a  person's 
name,  initials,  or  monogram  has  been  fraudulently  . 
affixed,  or  which  has  been  altered  in  the  artist's 
lifetime  without  his  consent,  may  be  forfeited  to 
the  artist  to  whom  they  are  thus  falsely  or  fraudu- 
lently ascribed."  Unlawfully  imported  copies  may 
be  detained  and  forfeited.^  Under  prior  statutes, 
now  repealed,  the  forfeiture  of  infringing  plates 


and  sheets  in  the  case  of  engravings  and  prints  was 
to  the  proprietor  of  the  copyright  who  was  re- 
quired to  destroy  them.^  In  the  ease  of  paintings, 
drawings,  and  photographs,  under  the  Fine  Arts 
Copyright  Act,  the  forfeiture  was  to  the  proprietor 
of  the  copyright  for  his  beneficial  use.*^  In  cases 
of  partial  infringement,  where  the  infringing  parts 
cannot  be  separated,  the  whole  work  may  be  ordered 
to  be  delivered  up.** 

Under  the  Oanadian  statntes  all  infringing  copies, 
plates,  and  sheets  are  forfeited.** 

[i  371]  L  Penalti«fl— 1.  Under  United  States 
Statates.  Under  the  present  law  there  are  no  pen- 
alties for  infringement  which  may  be  recovered  by 
the  proprietor,  a  practical  substitute  for  the  penal- 
ties under  the-  former  law  being  provided  by  the 
statutory  damages  recoverable  "in  lieu"  of  actual 
damages  and  profits.** 

Under  the  former  law  the  forfeiture  of  infringing 
plates  and  copies,**  and  the  recovery  of  the  statu- 
tory penalties,  was  the  sole  remedy  provided  for  the 
infringement  (otherwise  than  by  public  perform- 
ance) of  all  classes  of  copyrighted  works  other  than 
books.**  One  half  of  such  penalties  went  to  the 
proprietor  of  the  copyright  and  the  other  half  to 
the  use  of  the  United  States.*^  The  statute  is 
quoted  below.** 

Strict  constmction.  The  provisions  of  the  stat- 
ute providing  for  penalties  for  infringing  acts  are 


886:   Colbum  v.   Simma,  2  Hare  B4S, 
24  EngCh   64».  67  Reprint  224. 

[a]  Tliarw  li  no  ootnjDon-lkw  tlglit 
In  the  author  or  proprietor  of  a  hook 
which  l8  pirated,  to  the  delivery  up 
of  the  copies  of  the  lllefral  work. 
Colburn  v.  Slmma,  2  Hare  54S,  24 
Kn(tCh   543.   67  Reprint  224. 

34.  St.  5  &  6  Vict,  c  45  i  23:  Mud- 
riock  V.  Blackwood,  [18981  1  Ch.  68; 
r>elfe  V.  Delatnotte,  8  Kay  &  J.  681, 
6»  Reprint  1241. 

(a1  Ooinp«na»tli>n  for  eoat  of  pro- 
ancnoa  or  vtOOiMMtm. — The  reKla- 
tered  owner  of  a  copyright  In  a 
work  la  entitled  to  have  all  the  un- 
sold copies  of  a  piratical  edition  de- 
livered up  to  him  for  hla  own  use, 
without  maklngr  any  compensation 
for  the  cost  of  production  or  publi- 
cation. Delfe  V.  Delamotte.  3  Kay  & 
J.  581,   69  Reprint  1241. 

fb]  Oopies  auUU  iMfor*  xvflatM* 
Uon. — In  Hole  v.  Bradbury,  12  Ch. 
D.  886,  It  was  held  that  plaintiffs, 
not  having  been  the  reg-istered  pro- 
prietors at  the  tltne  the  copies  were 
printed,  were  not  entitled  to  have 
them  delivered  op  under  6  &  6  Vict. 
c  46  I  23;  but  that  the  court  had 
power  under  Its  general  Jurisdiction 
to  order  the  delivery  up  for  destruc- 
tion of  all  articles  created  In  viola- 
tion of  plaintiffs'  rights.  Contra 
Isaacs  V.  Flddemann.  49  L>.  J.  Ch. 
412  (where  It  was  held  that  books 
piratically  printed  before  registra- 
tion become  the  property  of  the 
proprietor   after   registration). 

35.  St.  1  &  2  Geo.  V  c  46  9i  7.  9 
(substantially   quoted    supra    i    337). 

36.  St.  2  Bdw.  VII  c  IS  I  2;  e 
Edw.   VII  c   36   J   2^  (2). 

[a]  A  p«rfor»taa  mnalo  roll,  used 
In  conjunction  with  a  mechanical 
musical  instrument  for  the  purpose 
of  reproducing  a  piece  of  music,  is 
not  a  copy  of  a  musical  work  within 
the  meaning  of  {  2  of  the  Musical 
(Summary  Proceedings)  Copyright 
A.ct  of  1902;  and  where  a  person 
hawks,  carries  about,  sells,  or  offers 
for  sale  such  perforated  roll  which 
reproduces  in  the  above  manner  a 
r.opyright  piece  of  music,  it  cannot 
be  seised  as  a  pirated  copy  of  a 
musical  work  under  the  powers  con- 
ferred by  the  above  section.  Mabe 
V.   Connor,    [1909]   1   K.  B.    B15. 

37.  St.  2  Edw.  VII  c  15  (  1;  £^  p. 
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Francis,  119081  1  K.  B.  275. 

la]  ■■!•  of  plTAted  mn«ie  at  pri- 
vate honae<— A  magistrate  must  issue 
(under  9  1  of  the  Musical  (Sum- 
mary Proceedings)  Copyright  Act  of 
1902)  an  order  authorizing  a  consta- 
ble to  seize  without  warrant  copies 
of  alleged  pirated  music,  even  though 
it  appears  that  the  music  is  being 
sold  at  a  private  house.  Such 
an  order  does  not  confer  on  the  con- 
stable the  power  of  a  search  war- 
rant. In  re  Francis,  88  L.  T.  Rep.  N. 
a.  806. 

38.  St.  25  &  26  Vict.  C  68  {  7 
(quoted  infra  S  372  note  69). 

3».     St.  1  ft  2  Geo.  V  c  46  I  14.  ' 

40.  St.  8  Geo.  II  c  13  {  1.  This 
was  like  the  early  American  statutes. 
See  supra  |  869  note  27. 

41.  St.  25  ft  26  Vict,  c  68  S  6. 

40.  Wame  v.  Seebohm,  39  Ch.  D. 
78;  Trusler  v.  Murray,  1  East  363 
note,  102  Reprint  140  note;  Gary  v. 
Longman,  1  East  358,  102  Reprint 
138;  Stevens  v.  Wlldy,  19  L.  J.  Ch. 
190:  Boosey  v.  Whlght,  81  L.  T.  Rep. 
N.  S.  266;  Mawman  v.  Tegg,  2  Russ. 
386,  3  EngCh  385.  38  Reprint  380. 

[a]  BiO*  appUed^— Plaintiff,  hav- 
ing partially  succeeded.  In  an  action 
for  the  infringement  of  copyright.  Is 
entitled,  where  the  infringing  parts 
can  be  severed,  to  an  order  for  the 
delivery  up  to  him  of  such  parts  of 
defendant's  product  as  constitute  an 
HTfringement  of  plaintiff's  copyright. 
Boosey  v.  Whlght,  81  L,.  T.  Rep.  N. 
S.  265  [foil  Wame  v.  Seebohm,  39 
C*.  D.  T^J. 

43.  Rev.  St.  (1906)  c  70  S  37. 

44.  See  supra  99  360-362. 

45.  See  supra  9  368-369. 

46.  Ohman  v.  New  York,  168  Fed. 
953.    See  supra  9<  339,  340. 

47.  Rev.  St.  9  4965.  as  amended  by 
Act  March  2,  1895  (28  St.  at  L.  956); 
Werckmelster  v.  American  Tobacco 
Co.,  207  U.  S.  376,  28  SCt  124,  52  L. 
ed.  254;  Thornton  v.  Scbreiber,  124  U. 
S.  612,  8  SCt  618,  31  L.  ed.  677;  Jour- 
nal Pub.  Co.  V.  Drake,  199  Fed.  672, 
118  CCA  48;  Taylor  v.  Gllman,  24 
Fed.  632,  23  Blatchf.  325;  Schrelber 
v.  Sharpless,  6  Fed.  176,  14  Phlla. 
(Pa.)  681. 

46.  [a]  ronuar  •ttttat*^— "If  any 
person,  after  the  recording  of  the 
title  of  any  map,  chart,  dramatic  or 


musical  composition,  print,  cut,  en. 
graving,  or  photograpn,  or  chromo, 
or  of  the  description  of  any  palntlngL 
drawing,  statue,  statuary,  or  model 
or  design  Intended  to  be  perfected 
and  executed  as  a  work  of  the  fine 
arts,  as  provided  by  this  Act,  shall, 
within  the  term  limited,  contrary  to 
the  provisions  of  this  Act,  and  with- 
out the  consent  of  the  proprietor  of 
the  copyright  flrst  obtained  in  writ- 
ing, signed  in  presence  of  two  or 
more  witnesses,  engrrave,  etch,  work, 
copy,  print,  publish,  dramatize,  trans- 
late, or  Import. .  either  In  whole  or  in 
part,  or  by  varying  the  main  design, 
with  Intent  to  evade  the  law,  or. 
knowing  the  same  to  be  so  printed, 
published,  dramatized,  translated,  or 
Imported,  shall  sell  or  Expose  to  sale 
any  copy  of  such  map  or  other  arti- 
cle, as  aforesaid,  he  shall  forfeit  to 
the  proprietor  all  the  plates  on  which 
the  same  shall  be  copied,  and  every 
sheet  thereof,  either  copied  or  print- 
ed, and  shall  further  forfeit  one  dol- 
lar for  every  sheet  of  the  same  found 
In  his  possession,  either  printing, 
printed,  copied,  published,  imported, 
or  exposed  for  sale;  and  In  case  of  a 
painting,  statue,  or  statuary,  he  shall 
forfeit  ten  dollars  for  every  copy 
of  the  same  in  his  possession,  or  by 
him  sold  or  exposed  for  sale:  Pro- 
vided, however.  That  In  case  of  any 
such  InfrinKement  of  the  copyright 
of  a  photograph  made  from  any  ob- 
ject not  a  work  of  fine  arts,  the  sum 
to  be  recovered  In  any  action  brought 
under  the  provisions  of  this  section 
shall  be  not  less  than  one  hundred 
dollars,  nor  more  than  Ave  thousand 
dollars,  and:  Provided,  further.  That 
In  case  of  any  such  Infringement  of 
the  copyright  of  a  painting,  drawing, 
statue,  engraving,  etching,  print,  or 
model  or  design  for  a  work  of  the 
fine  arts  or  of  a  photograph  of  & 
work  of  the  fine  arts,  the  sum  to  be 
recovered  In  any  action  brought 
through  the  provisions  of  this  sec- 
tion shall  be  not  less  than  two  hun- 
dred and  fifty  dollars,  and  not  more 
than  ten  thousand  dollars.  One-half 
of  all  the  foregoing  penalties  shall 
go  to  the  proprietors  of  the  copy- 
right and  the  other  half  to  the  usej 
ofthe  United  jStates.''  Rev.  St.  t  496S.  I  o 
Digitized  IC 
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penal  in  their  character,  and  accordingly  have  been 
•trietly  congtrued." 

Infrincements  imposing  liability.  The  penalties 
irere  not  recoverable  for  infringement  of  a  work 
copyrighted  as  a  book,"*  but  only  for  infringement 
of  maps,  charts,  cuts,  prints,  etc.,  named  in  the  sec- 
tion imposing  the  penalties,  and  copyrighted  as 
snch." 

Persons  liable.  Because  of  the  penal  character 
of  the  provision  for  penalties,  it  was  held  that, 
where  the  infringement  was  by  an  agent  in  pursu- 
ance of  his  employment,  but  without  the  knowledge 
of  the  principal,  the  statutory  penalty  could  not  be 
enforced  against  the  principal.*'  But  if  the  in- 
fringement was  directed  or  authorized  by  the  prin- 
cipal, he  was  liable  to  the  penalties."  The  infring- 
ing agent  was  personally  liable.**     A  corporation 


was  liable  to  the  penalties  for  infringement  as  well 
as  a  natural  person."*  A  mere  printer  of  the  in- 
fringing copies,  although  without  knowledge  of  the 
copyright  or  intent  to  infringe,  was  liable  for  the 
penalties.**  Since  an  action  to  recover  statutory 
penalties  and  forfeitures  abates  by  the  death  of 
defendant,*'  the  personal  representatives  of  an  in- 
fringer were  not  liable  for  penalties.** 

Copies  or  sheets  for  which  penaltl^  attached. 
While  a  broader  construction  ^ems  to  have  been 
given  to  the  statute  in  certain  early  cases,"  the  later 
authorities  are  ag^reed  that  the  penalty  was  not 
recoverable  for  every  sheet  which  defendant  had 
published,  or  had  formerly  had  in  his  possession, 
but  that  it  was  limited  to  the  sheets  aetjially  foand 
in  defendant's  possession,  for  the  purpose  oi  for- 
feiture and  condemnation.**    The  rule  was  broader 


aa  amended  by  Act  March  2.  1896  (28 
St.  at  L.  965). 

49.  WerclunelBter  v.  American  To- 
bacco Co.,  20T  V.  a.  875,  28  SCt  124, 
62-  L.  ed.  254;  Bolles  v.  Outing  Co., 
ITS  U.  S.  268,  20  SCt  94,  44  L.  ed.  166 
[aff  77  Fed.  966,  28  CCA  594];  Backus 
▼.  Gould.  7  How.  (U.  S.)  798,  12  L. 
ed.  919;  Obman  v.  New  York,  168  Fed. 
953;    Callea    v.    Inter    Ocean    News- 

tiaper  Co.,  157  Fed.  186,  84  CCA  634 
aff  215  U.  S.  182,  80  SCt  88,  54  L.  ed. 
50];  Harper  v.  Donohue,  144  Fed. 
491  [aff  146  Fed.  1023  mem,  76  CCA 
678  mem];  Walker  v.  Qlobe  News- 
paper Co.,  130  Fed.  593  [rev  on  other 
Irounds  140  Fed.  SOS,  72  CCA  77,  2 
LRANS  913  (rev  on  other  grounds 
210  U.  S.  866,  28  SCt  726,  62  L.  ed. 
1096)1;  Child  V.  New  York  Times  Co.. 
110  Fed.  527;  Falk  v.  Curtis  Pub. 
Co.,  107  Fed.  126,  46  CCA  201  [aff 
102  Fed.  9671;  Falk  v.  Curtis  Pub. 
Co.,  98  Fed.  989;  Snow  v.  Laird,  98 
Fed.  813,  39  CCA  311;  McDonald  v. 
Hearst,  95  Fed.  656;  Morrison  v.  Fet- 
tlbone,  87  Fed.  330;  Falk  v.  Heffron, 
66  Fed.  299;  SArony  v.  Bhrlch,  28 
Fed.  79,  23  Blatchf.  666;  Taylor  v. 
Oilman,  24  Fed.  682,  23  Blatchf.  326; 
Schrelber  v.  Thornton,  17  Fed.  603 
[rev  on  other  Rounds  124  U.  S.  612, 
8  SCt  618,  31  L.  ed.  5771;  Schrelber 
V.  Sharpless,  6  Fed.  176;  Drury  v. 
Ewlne,  7  F.  Cae.  No.  4.095,  1  Bond 
540;  DwlKht  v.  Appleton,  8  F.  Cas. 
No.   4,216. 

"This  section  of  the  statute  Is 
penal,  and  there  should  be  especial 
care  to  work  no  extension  of  its  pro- 
visions by  construction."  Werck- 
melster  ▼.  American  Tobacco  Co.,  207 
U.  S.  876,  881,  28  SCt  124,  62  L.  ed. 
264. 

"With  recovery  so  sought,  under 
the  special  right  conferred  by  stat- 
ute and  not  existing  at  common  law, 
the    rule   Is    elementary    which     re- 

?ulres  strict  construction  and  proof 
or  enforcement  of  such  right." 
Callga  V.  Inter  Ocean  Newspaper 
Co.,    157   Fed.    186,    187.    84    CCA    634 


[aff  215  U.  S.  182,  80  SCt  38,  54  li.  ed. 
1601. 

"If  there  is  a  reasonable  Interpre- 
tation which  will  avoid  the  penalty 
In  any  particular  case  we  must 
adopt  that  construction.  If  there 
are  two  reasonable  constructions  we 
must  give  the  more  lenient  one.  That 
is  the  settled  rule  for  the  construc- 
tion of  penal  sections."  Tuck  v. 
Priester.  19  Q.  B.  D.   629,  638. 

[a]  "Thla  la  olaarly  a  panal  statute 
In  that  it  Axes  a  single  and  arbitrary 
measure  of  recompense  to  the  plain- 
tiff. Irrespective  of  the  damages 
actually  sustained  by  him,  or  of  the 
profits  realised  by  the  defendant; 
and  in  the  further  provision  that 
one  half  of  the  amount  recovered 
shall  be  to  the  use  of  the  United 
States.  It  makes  no  pretence  of 
awarding   damages,    and    simply    im- 

?oses  a  forfeiture  of  a  specified  sum. 
n  this  respect  it  differs  wholly  from 
the  following  section  (4966)  recently 
considered   by   us   in  Brady  v.    Daly, 


176  U.  S.  148,  20  SCt  62,  44  U  ed. 
109,  which  made  a  person  perform- 
ing or  representing  any  copyrighted 
dramatic  composition  'liable  for 
damages  therefor  .     to  be  as- 

sessed at  such  sum,  not  less  than 
tlOO  for  the  first  and  $60  for  every 
subsequent  performance,  as  to  the 
court  shall  appear  to  be  just.'  There 
the  award  was  of  damages,  and  a 
minimum  sum  was  fixed  apparently 
to  cover  cases  where  it  was  impos- 
sible to  estimate  such  damages;  but 
there  was  no  limit  to  the  amount 
which  might  be  awarded  if,  in  the 
opinion  of  the  court.  It  were  just  to 
Increase  the  minimum.  The  Idea 
suggested  by  the  learned  judge  who 
delivered  the  opinion  of  the  court, 
that  as  It  would  b^  difficult  to  prove 
the  exact  amount  of  damages  suf- 
fered by  reason  of  the  unlawful  rep- 
resentation, the  statute  provided  a 
minimum  sum,  leaving  it  open  for  a 
larger  recovery  upon  proof  of  greater 
damages,  has  no  application  to  the 
section  under  consideration,  where 
the  plaintiff  can  recover  no  greater 
nor  less  damages  than  the  penalty 
provided  by  the  section.  The  penal 
character  of  the  act  Is  further  em- 
phaslxed  by  the  fact  that  the  plain- 
tiff apparently  recovers  a  moiety  for 
the  use  of  the  United  States,  though 
perhaps  this  Is  not  beyond  a  doubt 
Buggested  in  Thornton  v.  Schrelber, 
124  U.  S.  612,  8  SCt  618.  31  SCt  677. 
The  act  of  1831,  for  which  this  act 
is  a  substitute,  and  of  the  sixth  sec- 
tion, of  which  section  4965  is  a  sub- 
stantial copy,  was  said  by  this  court 
in  Backus  v.  Oould,  7  How.  798,  li, 
L.  ed.  919,  to  give  a  qui  tarn  action 
for  the  sum  forfeiteo."  Bolles  v. 
Outing  Co.,  175  U.  S.  262,  264,  20 
SCt  94,  44  L.  ed.  166. 

SOw  Bennett  v.  Boston  Traveler 
Co.,  101  Fed.  445,  41  CCA  446. 

Bl.  Bennett  v.  Boston  Traveler 
Co..  101  Fed.  446,  41  CCA  445. 

[a]  Bale  implied  to  aewepaper 
oataJ— The  copyrighting  of  a  news- 
paper as  a  whole  containing  a  cut 
gives  no  right  of  action  for  penalties 
for  copying  such  cut,  but  the  remedy 
for  Infringement  is  that  prescribed 
for  books.  Bennett  v.  Boston  Trav- 
eler Co.,  101  Fed.  446,  41  CCA  446. 

Sa.  Ex  p.  Schrelber,  110  U.  S.  78, 
3  SCt  423,  28  U  ed.  65,  17  Fed.  589, 
6  Fed.  176-  McDonald  v.  Hearst.  96 
Fed.  656;  Taylor  v.  Oilman,  24  Fed. 
632.  23  Blatchf.  326. 

SSL  Thornton  v.  Schrelber.  124  XT. 
S.  612,  8  SCt  618.  31  L.  ed.  6f7. 

64.  Thornton  v.  Schrelber,  124  TJ. 
S.  612,  8  SCt  618,  31  L.  ed.  677. 

[a]  Bavlar  eontrol  as  bolneea 
nuuMCev  of  sheets  of  a  photograph 
does  not  give  a  person  such  posses- 
sion as  to  render  him  liable  to  the 
penalty.  Thornton  v.  Schrelber,  124 
U.  S.  612,  8  SCt  818,  81  U  ed.  677. 

B8.  Falk  v.  Curtis  Pub.  Co.,  98 
Fed.    989. 

Ziablltty  of  ootporatlone  for  terta 
see  Corporations  [10  Cyc  1203]. 

66.     Bolles  v.  Outing  Co.,  176  U.  S. 


262,  20  SCt  94,  44  L.  ed.  156;  Baachet 
V.  London  Illustrated  Standard  Co.. 
[1900]  1  Ch.  73  (under  similar  E:ng- 
fish  statute).  See  also  supra  {  312. 
[a]  Tnnocant  areata^— Under  {  ( 
of  the  E'lne  Arts  Copyright  Act  of 
1862  (25  &  26  Vict,  c  68),  the  print- 
ers, although  merely  innocent 
agents,  are  liable  for  penalties  for 
an  infringement  aa  well  as  the  pub- 
lishers. Baschet  v.  London  Illos- 
trated  Standard  C^..  [1900]  1  Ch.  7>. 

67.  See    Abatement     and    Revival         I 
!  406. 

68.  lilx  p.  Schrelber,  110  U.  S.  76, 
8  SCt  428.  28  L.  ed.  65;  Schrelber  v. 
Sharpless,  17  Fed.  689. 

69.  Dwight  v.  Appleton.  8  F.  Cas. 
No.  4,216,  1  NYLegObs  196  (holding 
that  penalty  was  imposed  for  sheets 
"found  at  aoy  time,  within  the 
period  stated  in  the  declaration,  to 
have  been  in  the  possession  of  the 
defendants");  Mlllett  v.  Snowden,  17 
F.  Cas.  No.  9,600  (where  the  court 
ruled  that,  if  the  Jury  found  that 
defendant  had  republished  the  copy- 
righted matter  without  leave  ob- 
tained in  writing  of  plaintiff,  they 
must  then  "proceed  to  ascertain  the 
number  of  sheets  proved  to  havt 
been  sold,  or  offered  for  sale  .  .  . 
and  return  a  verdict  of  one  dollar 
for  each  sheet  so  sold  or  offered  to 
be 'sold");  Reed  v.  Carusl,  20  F.  C:as. 
No.  11.642,  Taney  72  (where  the  jury 
were  charged  by  Taney,  C.  J.,  that, 
if  they  found  defendant  liable,  they 
should  "find  the  number  of  copies 
caused  to  be  printed  for  sale  by  him. 
within  two  years  before  the  suit  was 
brought"). 

[a]  AiMve  eases  ovemled. — The 
case  of  Backus  v.  Qould.  7  How. 
(U.  S.)  798,  12  L.  ed.  919.  holding 
that  the  recovery  was  limited  to  the 
sheets  actually  found  in  possession 
of  defendant  for  the  purpose  of  for- 
feiture and  condemnation  "must  be 
regarded  as  overruling  anything  to 
be  found  to  the  contrary  in  Reed  v. 
<^rusi,  20  F.  C:aa  No.  11,642,  Taney 
72,  decided  by  CThief  Justice  Taney 
In  1845;  Dwight  v.  Appleton.  8  F. 
Cas.  No.  4,216,  decided  in  1843.  and 
Mlllett  V.  Snowden.  17  F.  Cas.  No. 
9.600,  decided  In  1844."  Bolles  v. 
Outing  Co.,  175  U.  8.  262,  267,  2« 
SCt  94,  44  L.  ed.  156  (where  it  Is 
also  said  that  the  case  of  Thornton 
V.  Schrelber,  124^  U.  8.  612,  8  SCt 
618,  31  L.  ed.  677,  Is  a  distinct  af- 
firmance of  Backus  V.  Gould,  supra, 
although  not  citing  the  latter  case). 

60.  American  Llth.  Co.  v.  Werck- 
melster,  221  U.  S.  608,  607,  31  SCt 
676,  65  L.  ed.  873;  Werckmeister  v. 
American  Tobaceo  Co.,  207  U.  S.  8*6. 
28  SCt  124,  62  L.  ed.  254;  Bolles  t. 
Outing  Co.,  17B  V.  8.  262,  20  SCt  94. 
44  L.  ed.  166;  Thornton  v.  Schrelber, 
124  U.  S.  612,  8  SCt  618.  81  L.  ed. 
577;  Backus  v.  Oould,  7  How.  (O.  S.) 
798.  12  L.  ed.  919  [foil  Bolles  v.  Out- 
ing Co.,  supra] ;  Journal  Pub.  Co.  v. 
Drake,  199  Fed.  572,  118  CCA  41 
(where  the  copies  were  "found"  in 
defendant's   possession    by    plalDtlB 
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in  the  ease  of  paintings,  statnee,  and  statuary,  the 
penalty  being  incurred  not  only  for  every  copy 
found  in  defendant's  possession,  but  also  for  all 
eopies  sold  or  exposed  for  sale."  Corporations  oould 
be  in  possession  of  infringing  copies  by  the  posses- 
sion of  their  ag^nts."^  The  copies  must  have  been 
so  far  perfected  as  to  establish  the  identity  and  to 
constitute  an  accomplished  infringement.'^ 

Polity  limited  by  number  of  dieeta.  Since  the 
statute  was  penal,  it  was  not  extended  by  oouatruc- 
tion  beyond  its  plain  terms  which  gave  the  penalty 


only  for  each  sheet,  and  therefore  if  more  than  one 
copy  of  the  copyrighted  work  was  printed  on  s 
single  sheet,  the  penalty  could  not  be  inflicted  for 
each  oopy,  but  was  limited  to  each  sheet;"  but  a 
contrary  view  has  been  taken."' 

Damages  immaterial  In  an  action  for  the  statu- 
tory penalty,  it  was  not  necessary  or  material  to 
show  injury  to  plaintiff  in  consequence  of  the  in- 
fringement." , 

[$  372]  2.  Under  English  Statutes.  The  English 
Copyright  Act   of  1911,   like   the  present   United 


who  purchased  from  hJm  the  copies 
for  which  th«  penalties  were  Im- 
posed); Ohman  v.  New  York.  168 
Fed.  9S3;  Boston  Traveler  Co.  v. 
Purdy.  137  Fed.  717.  70  CCA  409; 
Child  V.  New  York  Times  Co..  110 
Fed.  E27  (copies  purchased  are  not 
copies  "found"  in  defendant's  pos- 
session): Falk  V.  Curtis  Pub.  Co., 
107  Fed.  126,  46  CCA  201  [aff  102 
Fed.  967];  Falk  v.  Curtis  Pub.  Co., 
98  Fed.  989;  Sarony  v.  ESirlch,  28 
Fed.  79,  23  Blatohf.  586;  Dwight  v. 
Appleton,  8  F.  Cas.  No.  4.216.  1  NT 
LegObs  19S. 

''With  respect  to  prints,  photo- 
trraphs,  etc,  the  money  penalty  for 
the  acts  defined  is  'one  dollar  for 
every  sheet  of  the  same  found  In 
bis  possession.  either  printing, 
printed,  copied,  published,  imported, 
or  exposed  for  sale.'  "The  words 
'found  In  his  possession'  limit  the 
entire  clause.  And  no  penalty  can 
be  recovered  in  such  case  except  for 
sheets  found  in  the  possession  of  the 
defendant."  American  Llth.  Co.  v. 
Werckmelster,  supra  [foil  Holies  v. 
Outing  Co.,  175  U.  8..  262,  20  SCt  94. 
44  U  ed.  156], 

[a] .  BeaaoB  tot  rale.— "While  the 
forfeiture  1ft  not  limited  as  to  the 
number  of  the  copies,  it  Is  limited  to 
such  as  are  found  in,  and  not  simply 
traced  to,  the  possession  of  the  de- 
fendant. Congress  may  have  been 
perfectly  willing  to  Impose  a  for- 
feiture of  one  dollar  for  every  such 
copy,  and  have  been  reluctant  to  Im- 
pose it  upon  the  thousands  of  such 
copies  that  may  have  previously 
been  put  in  circulation.  The  con- 
struction contended  for  would  per- 
mit an  author  to  He  by  during  the 
two  years  allowed  him  for  bringing 
suit,  permit  another  to  publish  the 
work  during  that  time,  and  then  re- 
cover for  every  copy  so  published. 
Not  only  this,  but  as  the  penalty  is 
imposed  upon  any  persoti  who  en- 
graves, copies,  prints,  publishes  or 
sells  a  copy,  not  only  the  published 
but  the  printer  and  bookseller  might 
be  liable  for  every  copy  traced  to 
his  possession.  Indeed,  the  defend- 
ant might  be  made  liable  for  every 
copy  traced  to  his  possession,  even 
though  he  destroyed  the  whole  edi- 
tion for  the  purpose  of  relieving 
himself  from  the  penalty."  Holies 
v.  OuUng  Co.,  176  V.  8.  262,  266,  20 
SCt  94.  44  L.  ed.  156. 

[bl  "Tlie  word*  'foimd  In  Ills  pos- 
•esolon'  aptly  refer  to  a  finding  for 
the  purposes  of  forfeiture  and  con- 
demnation. The  remedy  by  for- 
feiture and  condemnation  is  only  ap- 
propriate in  a  case  where  the  prop- 
erty can  be  seized  upon  process,  and 
where,  as  here,  the  forfeiture  de- 
clared Is  against  property  of  the 
"offender"  is  only  appropriate  when 
It  can  be  seized  In  his  hands.' " 
Holies  V.  Outing  Co.,  175  U.  S.  262, 
267,  268,  20  SCt  94,  44  L.  ed.  166 
<where  It  Is  further  said:  "The  case 
of  Thornton  v.  Schrelber,  124  U.  S. 
612,  8  SCt  618.  31  t...  ed.  577,  was  a 
oul  tarn  action  brought  against 
Thornton  under  section  496S  for  the 
unlawful  reproduction  of  a  certain 
copyrighted  photograph.  The  case 
turned  upon  the  fact  whether  the 
sheets  were  found  in  the  possession 
of  the  defendant.  They  were  actually 
found  in  the  store  of  Sharpless  & 
Sons,  Wholesale  dealers  In  dry  goods, 
were    used    by   pasting     them     upon 


parcels  of  dry  goods,  and  were  their 
property.  Thornton  was  employed 
for  the  purchase  of  goods  sold  by 
the  firm,  and  he  appears  to  have 
gotten  up  the  plate,  ordered  fifteen 
thousand  copies  to  be  made,  which 
were  subsequently  delivered  to 
Sharpless  &  Sons,  who  paid  for 
them.  Attempt  was  made  to  estab- 
lish the  fact  that  Thornton  had  the 
possession  of  these  prints,  by  show- 
ing that  he  was  the  man  who  first 
conceived  the  Idea  of  getting  them 
up  and  using  them  In  the  business 
of  the  firm.  It  was  held  that  Thorn- 
ton could  not  be  considered  to  have 
held  possession  of  them,  but  that  an 
action  of  replevin  could  have  been 
sustained  against  the  firm,  and  that 
they  were  the  proper  parties  to  be 
made  defendants.  The  same  argu- 
ment was  made  as  in  Backus  v. 
Oould.  7  How.  798,  12  t..  ed.  919, 
that  the  words,  'found  in  his  posses- 
sion,' meant  simply  that,  where  the 
sheets  are  ascertained  by  the  find- 
ing of  the  jury  to  have  been  at  any 
time  in  the  possession  df  the  de- 
fendant, the  forfeiture  attached;  but 
it  was  held  that  the  only  possession 
defendant  had  was  that  of  Sharp- 
less &  Sons,  and  that  he  held  them 
merely  as  their  employ^,  subject  al- 
ways to  their  order  and  control. 
While  Backus  v.  Qold,  supra,  is  not 
cited  In  the  opinion,  the  case  Is  a 
distinct  affirmance  of  that"). 

[cl  Where  th*  lafirlnger  destroyed 
all  taMattag  copies  before  they 
were  found  In  his  possession,  he  was 
not  liable  for  the  penalty  Imposed  by 
Rev.  St.  J  4965.  BoUes  v.  Outing 
Co.,  176  U.  S.  262,  20  SCt  94,  44  U 
ed.  156. 

[d1  Persona  by  wbom  aheeta 
fonno. — Although  the  forfeiture  is 
limited  as  to  the  number  of  copies 
to  such  as  have  been  found  in  the 
possession  of  defendant,  it  is  not 
ne<:essary  that  they  must  have  been 
so  found  "by  the  plaintiff  or  some 
one  acting  on  his  behalf  In  the  prem- 
ises." Falk  V.  Curtis  Pub.  Co..  100 
Fed.  77,  82. 

[e]  Oopies  bayona  obntrol  of  de- 
(eadaat;  reooTscy  of  valne. — When 
the  infringing  copies  are  out  of  the 
possession  and  beyond  the  control 
of  the  Infringer,  the  proprietor  of 
the  copyright  cannot  recover  of  him 
their  value  In  an  action  at  law. 
Sarony  v.  Bhrlch,  28  Fed.  79,  23 
Blatchf.  566. 

[f]  amsiKlmeiit  of  1895. — (1)  Rev. 
St.  i  4966,  as  amended  by  Act  Maroh 
2, 1896  (28  St.  at  L.  965),  relating  to 
the  recovery  for  infringement  of 
copyright,  was  not  changed  by  the 
proviso  added  by  the  amendment 
that,  in  case  of  Infringement  of 
copyright  of  a  photograph,  the  re- 
covery shall  not  be  less  than  one 
hundred  dollars  nor  more  than  five 
thousand  dollars,  so  far  as  the  rule 
of  Bolles  V.  Ontlng  Co.,  175  U.  S. 
262,  20  SCt  94.  44  U  ed.  156,  is  con- 
cerned. (2)  With  these'  limitations, 
the  recovery  Is  limited  by  the  num- 
ber of  copies  found  In  defendant's 
possession.  Boston  Traveler  Co.  v. 
Purdy.    137    Fed.    717.    70    CCA    409 

81.  American  Llth.  Co.  v.  Werck- 
meister,  221  U.  S.  603,  606,  81  SCt 
676.  65  L.  ed.  873  [aff  165  Fed.  426, 
91  CCA  3761;  Thornton  v.  Schrelber, 
124  U.  S.  612,  8  SCt  618,  31  L.  ed.  677; 
American  Llth.  Co.  V,  Werckmelster, 
146  Fed.   377,  76  CCA  64». 


[al 
sntloi 


Season  for  rnla^— "The  con- 
tention is  'that  the  penalty  attaches 
in  the  case  of  a  painting  only  under 
the  same  conditions  as  In  the  case  of 
a  print:  that  the  intent  of  the  statute 
is  to  differentiate  a  painting  from  a 
print  only  In  respect  to  the  amount 
of  the  penalty,  31  in  -case  of  a  print, 
and  $10  in  case  of  a  painting;  and 
that,  in  both  cases,  a  finding  In  pos- 
session of  the  defendant  is  a  condi- 
tion precedent  to  the  recovery  of 
the  penalty.'  It  Is  further  urged 
that  only  one  action  can  be  main- 
tained for  forfeiture  of  the  copies 
and  for  the  penalties,  and  that  the 
action  lies  only  against  the  person 
in  whose  possesion  the  copies  are 
found,  and  that  the  penalties  are  to 
be  .computed  upon  the  number  so 
found.  The  argument  fails  to  give 
effect  to  the  express  provision  of  the 
statute.  Its  words  are  'he  shall  for- 
feit ten  dollars  for  every  copy  of  the 
same  in  his  possession,  or  by  him 
sold  or  exposed  for  sale.  No  process 
of  construction  can  override  this  ex- 

? licit  language.  The  prescribed  for- 
elture  is  not  only  for  every  copy 
found  'in  his  possession,'  but,  in  the 
alternative,  for  every  copy  Tjy  him 
sold.'  We  need  not  search  for  the 
reason  for  the  distinction  between 
maps,  charts,  photographs,  prints, 
etc.,  on  the  one  hand,  and  paintings, 
statues  and  statuary  on  the  other. 
The  'character  of  the  latter  -suggests 
the  basis;  but  the  distinction  is 
plainly  made,  and  it  must  be  given 
effect.  American      Llth.     Co.      v. 

Werckmelster,  221  U.  S.  603,  607,  81 
SCt  676.   66   L.  ed.   873. 

eOL  Falk  V.  Curtis  Pub.  Co.,  98  Fed. 
989. 

Ml  Morrison  v.  Pettlbone,  87  Fed. 
330. 

ra]  Bale  applied  to  laeonplet* 
Utbograpbav— Where  the  making  of  a 
lithograph  had  advanced  only  to  the 
extent  of  making  the  first  impression, 
presenting  merely  the  initial  color 
and  exterior  lines  of  the  intended 
lithograph,  without  the  features  or 
any  substantial  embodiment  of  the 
complainant's  photograph  and  several 
plates  or  stones  were  required  to 
make  the  complete  copy,  it  was  held 
that  the  sheets  containing  this  first 
or  outline  impression  only  were  not 
within  the  provision  relating  to  for- 
feiture of  plates  and  copies  in  Rev. 
St.  I  4965.  Morrison  v.  FetUbone.  87 
Fed.  830. 

0%,  Falk  V.  Hettron,  56  Fed. 
399. 

68.  Journal  Pub.  Co.  v.  Drake.  199 
Fed.  «72,  576.  118  CCA  46. 

"It  is  further  objected  that  the 
verdict  and  Jutement  is  in  excess  of 
that  provided  by  the  statute;  that 
the  penalty  of  $1  Is  for  every  sheet 
of  the  infringed  copyright  found, 
without  regard  to  the  number  of  in- 
fringements printed  on  each  sheet. 
We  do  not  so  understand  the  law. 
The  penalty  Imposed  Is  for  every 
sheet  upon  which  an  infringement  is 

Printed.  In  this  case,  as  there  were 
wo  separate  and  distinct  infringe- 
ments printed  upon  400  sheets,  there 
were  800  infringements  printed  in 
all."  Journal  Pub.  (%.  v.  Drake, 
supra. 

88.     Bolles  V.  Outing  Co.,  176  U.S.. 
262,  20  SCt  94,  44  L.  ed.  156;  Springer  I  ^ 
Llth.    Co.    V.    Falk,    69    Fed.    707,    Slc 
CCA  224  [app  dism  17  SCt  998,  41  U 
ed.  1179]. 


1188     [13  C.  J.] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[§  372 


States  lav,  makes  no  provision  for  peeuniary  pen- 
alties to  be  recovered  by  the  copyright  proprietor 
for  infringement,  nnless  the  recovery  of  the  value 
of  infringing  copies  as  in  an  action  for  conversion"' 
may  be  deemed  such.  But  by  a  section  of  the  Fine 
Arts  Copyright  Act"  which  was  left  in  force  by 
the  act  of  1911,  a  penalty  is  provided  for  certain 
fraudulent  ascriptions  of  authorship  in  the  case  of 
paintings,  drawings,  photographs,  and  negatives,  and 
for  altering  sncn  works  without  consent  of  the 
artist,  or  biowingly  selling  such  altered  work  as 
and  for  the  unaltered  work  of  the  author.     This 


statute  is  quoted  below.""  Fraud  is  essential  to 
impose  liability  for  the  penalty  for  a  false  ascrip- 
tion of  authorship  under  either  of  the  first  three 
clauses  of  the  statute,"*  but  not  to  liability  under 
the  fourth  clause  for  alterations;  it  is  sufficient  if 
the  act  prohibited  is  done  with  knowledge."  This 
remedy  is  given  to  the  artist  and  not  to  the  pro- 
prietor of  the  copyright,'^  because  the  objeet  of  the 
statute  is  to  protect  the  reputation  of  the  artLst 
which  might  be  affected  by  the  prohibited  acts." 
The  alteration  must  be  material."  The  statute 
affords  no  such  remedy  to  the  author  of  any  other 


67.  See  supra  |  S70. 

68.  Fine  Arts  Copyright  Act  (2E 
A  26  Vict,  c  68   i   7). 

"So  far  as  I  know  there  has  been 
no  decision  upon  this  particular 
clause  durlner  the  forty-eight  years 
In  which  the  Act  has  been  In  opera- 
tion." Carlton  Illustrators  v.  Cole- 
man &  Co.,  Ltd.,  [1911]  1  K.  B.  771, 
777. 

69.  [a]  Alterations  and  frandn- 
lent  inaorlptlona;  statutory  provl- 
Slons.  "No  Person  shall' do  or  cause 
to  be  done  any  or  either  of  the  fol- 
lowing Acts;  that  Is  to  say.  First, 
no  Person  shall  fraudulently  sign  or 
otherwise  affix,  or  fraudulently 
cause  to  be  signed  or  otherwise  af- 
flxed,  to  or  upon  any  Painting, 
I>rawing,  or  Photograph,  or  the 
Negative  thereof,  any  Name,  In- 
itials, or  Monogram:  Secondly,  no 
Person  shall  fraudulently  sell,  pub- 
lish, exhibit,  or  dispose  of,  or  offer 
for  Sale.  Exhibition,  or  Distribution, 
any   Painting,    Drawing,     or    Photo- 

graph,  or  Negative  of  a  Photograph, 
aving  thereon  the  Name,  Initials,  or 
Monogram  of  a  Person  who  did  not 
execute  or  make  such  Work;  Thirdly, 
no  Person  shall  fraudulently  utter, ' 
dispose  of,  or  put  off,  or  cause  to  be 
uttered'  or  disposed  of,  any  Copy  or 
colourable  Imitation  of  any  Painting, 
Drawing,  or  Photograph,  or  Nega- 
tive of  a  Photograph,  whether  there 
sliall  be  subsisting  Copyright  therein 
or  not,  as  having  been  made  or  exe- 
cuted by  the  Author  or  Maker  of  the 
original  Work  from  which  such  Copy 
or  Imitation  shall  have  been  taken: 
Fourthly,  where  the  Author  or  Maker 
of  any  Painting.  Drawing,  or  Pho- 
tograph, or  Negative  of  a  Photo- 
graph, made  either  before  or  after 
the  passing  of  this  Act,  shall  have 
'sold  or  otherwise  parted  with  the 
^ssesslon  of  such  Work,  If  any 
Alteration  shall  afterwards  be  made 
therein  by  any  other  Person,  by  Ad- 
dition or  otherwise,  no  Person  shall 
be  at  liberty,  during. the  Life  of  the 
Author  or  Maker  of  such  Work, 
without  his  Consent,  to  make  or 
knowingly  to  sell  or  publish,  or  otter 
for  Sale,  such  Work  or  any  Copies 
of  such  Works  so  altered  as  afore- 
said, or  of  any  Part  thereof,  as  or 
■for  the  unaltered  Work  of  such  Au- 
thor or  Maker:  Every  Offender  un- 
der this"  Section  shall  upon  Convic- 
tion forfeit  to  the  Person  aggrieved 
a  Sum  not  exceeding  Ten  Pounds, 
or  not  exceeding  double  the  full 
Price,  if  any.  at  which  ail  such 
Copies,  Engravings,  Imitations,  or 
altered  Works  shall  have  been  sold 
or  ottered  for  Sale;  and  all  such 
Copies.  Engravings,  Imitations,  or 
altered  Works  shall  be  forfeited  to 
the  Person,  or  the  Assigns  or  legal 
Representatives  of  the  Person,  whose 
Name,  Initials,  or  Monogram  shall 
be  so  fraudulently  signed  or  affixed 
tltereto.  or  to  whom  such  spurious 
or  altered  Work  shall  be  so  fraudu- 
lently or  falsely  ascribed  as  afore- 
said: Provided,  always,  that  the 
Penalties  Imposed  by  this  Section 
shall  not  be  Incurred  unless  the  Per- 
son whose  Name,  Initials,  or  Mono- 
gram shall  be  so  fraudulently  signed 
or  affixed,  or  to  whom  such  spurious 
or  altered  Work  shall  be  so  fraudu- 
lently  or   falsely   ascribed   as   afore- 


said^ shall  have  been  living  at  or 
within  Twenty  Years  next  before 
the  Time  when  the  Offence  may  have 
been  committed."  Fine  Arts  Copy- 
right Act,   1862    (25  &  26  Vict,   c  68). 

70.  Carlton  Illustrators  v.  Cole- 
man &  Co.,  Ltd.,   [1911]   1  K.  B.  771. 

71.  Carlton  Illustrators  v.  Cole- 
man &  Co.,  Ltd.,  [1911]  1  K.  B.  771; 
Carlton  Illustrators  V.  Coleman  & 
Co..  Ltd„  27  T.  L.  R.  66. 

[a]  Ooastaraetioa  of  atatnt*^— "It 
Is  an  instance  of  that  which  appears 
In  many  modern  statutes  namely, 
something  Is  expressly  forbidden, 
and  a  penalty  Is  Imposed  for  a 
breach  of  that  prohibition,  making' 
It  an  offence.  There  may  be  no 
moral  turpitude  attaching  to  the  act. 
but  the  doing  intentionally  and 
knowingly  of  that  which  is  forbidden 
by  the  Act  Is  properly  called  an  of- 
fence and  the  person  who  does  It  an 
'offender.'  The  omission  of  the  word 
'fraudulently'  in  clause  4  after  its 
express  mention  In  the  Urst  three 
clauses  shews  that  the  act  aimed  at 
in  clause  4  need  not  be  a  fraudu- 
lent act."  Carlton  Illustrators  v. 
Coleman  &  Co..  Ltd.,  [1911]  1KB. 
771,   779    (per  C:hannelf,   J.). 

72.  Carlton  Illustrators  v.  Cole- 
man &  Co..  Ltd.,  [1911]  1  K.  B.  771: 
Carltop  Illustrators  v.  Coleman  &. 
Co..  Ltd..  27  T.  L.  R.  65. 

73.  Carlton  Illustrators  v.  Cole- 
man &  Co..  Ltd.,   [1911]   1  K.  B.  771. 

[a]  Statute  aMllaa. — "Garth  Jones 
prepared  a  fine  line  drawing  for  the 
defendants,  who  were  the  proprie- 
tors of  Wlncarnls,  for  advertisement 
purposes,  and  he  was  paid  for  it. 
•The  effect  was  to  transfer  the  ronv- 
rlght  In  the  drawing  to  the  defend- 
ants. There  was  nothing  speolfled 
In  the  correspondence  as  to  the  mode 
in  which  the  drawing  should  be 
reproduced;  there  was  certainly 
nothing  equivalent  to  a  contract  that 
the  defendants  should  be  entitled  to 
reproduce  it  in  the  form  of  a  col- 
oured poster.  The  defendants  sim- 
ply acquired  the  copyright  in  the 
drawing,  and  they  did  not  acquire 
by  contract  any  right  to  publish  a 
reproduction  of  the  drawing  in  any 
particular  form  other  than  that 
which  they  would  have  as  the 
owners  of  the  copyright.  The  de- 
fendants reproduced  the  drawing  in 
tiie  form  of  a  large  coloured  poster, 
and  upon  that  coloured  poster  they 
put,  as  there  had  been  on  the  orig- 
inal drawing,  the  name  of  Garth 
Jones.  They  thereby  undoubtedly 
represented  that  the  coloured  poster 
was  the  work  of  Garth  Jones.  If 
any  representation  outside  the  ad- 
vertisement itself  were  required  to 
bring  the  case  within  s.  7  of  the  Act, 
a  statement  was  contained  In  a  cir- 
cular. Issued  by  the  defendants  to 
chemists  and  others,  that  'within  the 
next  two  weeks  practically  every 
hoarding  In  London  and  the  prov- 
inces will  contain  a  beautiful  alle- 
gorical poster  by  Garth  Jones.'  They 
were  therefore  to  a  certain  extent 
using  the  reputation  of  Garth  Jones 
to  enhance  the  value  of  their  ad- 
vertisement, and  to  suggest  that 
chemists  should  lay  in  a  large  stock 
of  Wlncarnls.  There  can  be  no  doubt 
therefore  that  in  those  two  ways 
they  represented  the  coloured  poster 


to  be  the  work  of  Garth  Jonea 
There  has  obviously  been  an  altera- 
tion In  the  drawing,  though  I  ex- 
press no  personal  opinion  a1>out  the 
artistic  elTect  of  it.  No  one  can  look 
at  the  drawing  and  the  poster  with- 
out seeing  that  the  expression  on 
the  woman's  face  is  entirely  different 
in  one  from  the  other.  There  are 
also  one  or  two  minor  alterations  in 
addition  to  one  which  Is  especially 
relied  upon  by  the  plaintiff  as  con- 
stituting an  alteration  within  the 
meaning  of  the  Act,  namely,  puftlns 
the  drawing  into  a  coloured  form. 
The  evidence  of  Garth  Jones  and  of 
the  two  artists  who  were  called  on 
behalf  of  the  plaintiffs  was  to  the 
effect  that  the  alterations  In  the 
drawing  were  done  In  an  inartistic 
"'ay.  and  were  such  as  would  affect 
Garth  Jones's  reputation  as  an  ar- 
tist." Carlton  Illustrators  v.  Cole- 
man A  Co^  Ltd..  [1911]  1  K.  B.  771. 
777   (per  Channell.   J.). 

74.  Carlton  Illustrators  v.  Cole- 
man &  Co.,  Ltd.,   [1911]   1  K.   B.  77L 

[a]  •"Alteration'  is  a  word  with 
a  somewhat  wide  meaning,  and  in 
construing  It  one  most  always  have 
regard  to  the  maxim  'de  minimis 
non  curat  lex.'  It  is  quite  possible 
that  there  may  be  some  alterations 
which  would  not  be  alterations 
within  the  meaning  of  clause  4.  For 
instance,  I  do  not  think  that  an 
alteration  in  the  form  of  the  artist's 
signature  would  come  within  the  en- 
actment. It  would  be  an  alteration 
not  material  to  the  object  of  the  en- 
actment. To  come  within  the  enact- 
ment an  alteration  must  be  a  ma- 
terial   alteration'  having    regard    lo 

he  object  with  which  the  enactment 
was  passed;  and  that  which  would 
be  material  In  ttiat  sense  -would  be 
an  alteration  which  might  affect  the 
credit  and  reputation  of  the  artist 
To  my  mind  that  is  what  is  pro- 
hibited. I  do  not  think  that  it  would 
Be  necessary  to  And  in  any  partic- 
ular case  that  the  alteration  had 
affected  the  character  and  reputation 
of  the  artist;  it  Is  sufqplent  If  the 
alteration  Is  of  suoh  a  character  that 
it  might  affect  his  eliaraeter  and 
reputation."  Carlton  Illustrators  ▼. 
Coleman  &  Co.,  Ltd.,  [1911]  1  K.  a 
771.    779     (per    Channell.    J.). 

[b]  Oolorinff,. — "It  is  contended 
that  merely  putting  colour  to  a 
drawing  which  was  nncoloured 
would  be  an  alteration  within  the 
clause.  I  do  not  think  that  I  can 
say  that  that  would  necessarily  be 
so  In  all  cases.  To  my  mind  it  must 
depend  upon  the  particular  circum- 
stances of  each  case  whether  or  not 
it  amounts  to  a  material  alteration. 
I  can  quite  appreciate  that  an  artist 
might  say  that  if  he  had  understood 
that   his   drawing    was    going    to   be 

?ut  Into  the  form  of  a  coloured  pos- 
er be  would  have  worked  out  a 
different  style  of  drawing  and  made 
it  appropriate  for  that  purpose.  It 
may  be  true  that  in  the  majority  of 
cases  the  publication  of  a  drawing 
which  has  been  put  into  the  form  of 
a  coloured  poster  with  the  artist's 
name  upon  It  In  such  a  way  as  to 
represent  that  he  is  responsible  for 
the  poster  would  be  an  alteration 
wlthfii  the  meaning  of  clause  4.  One 
must   remember   tliat   the   owner  of 


For 


I,  dcreXopmeata  and  ehanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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COPTBiaHT  AND  LITERARY  PROPERTY 


[13€.J.]    'JliiBb 


class  of  worics,  but  the  common  law  affords  a  rem- 
edy to  one  to  whom  authorship  is  falsely  ascribed.'* 

Under  foimer  statutes  penalties  recoverable  by 
the  owner  of  the  copyright  were  prescribed  for  un- 
lawful importation  of  copyright  works'^  and  for  in- 
fringement of  dramatic  works,''  musical  works,** 
engravings  and  prints,"  paintings,  drawings,  and 
photographs.'" 

[}  373]  S.  Under  Oanadian  Statutes.  Under  the 
Canadian  statute  a  penalty  of  not  less  than  ten 
cents  nor  more  than  one  dollar  for  each  infringing 
copy  or  sheet  fonnd  in  the  infringer's  possession 
may  be  recovered,  one  half  being  to  the  uss  of 
Canada." 

[i  374]  J.  Mechanical  Masical  Derlces— 1.  Roy- 
alty nnder  Oompnlsory  Ucens*.  Where  a  manufac- 
turer of  mechanical  musical  devices  has  availed  him- 
self of  the  compulsory  license  provisions  of  the 
statute,**  but  fails  to  pay  to  the  copyright  pro- 
prietor within  thirty  days  after  written  demand  the 
full  sum  of  royalties  due  at  the  date  of  such  de- 
mand at  the  statutory  rate  of  two  cents  for  each 
part  manufactured,  the  amount  due  may  be  recov- 
ered by  action**  in  which  the  court  may  award  tax- 
able costs  to  plaintiff,**  and  a  reasonable  counsel 
fee,**  and  the  eonrt  may,  in  its  diseretion,  enter 
judgment  for  any  sum  in  addition,  over  the  amount 
found  due  as  royalty,  not  exceeding  three  times 
such  amount.**  Failure  of  the  owner  of  the  copy- 
right to  file  in  the  copyright  ofiBce  a  notice  that  he 
has  used  or  licensed  others  to  use  his  musical  work 
on  mechanical  devices  is  made  a  complete  defense 
to  any  suit  or  proceeding  for  infringement  of  such 


copyright.*'  But  the  applieation  of  this  to  a  pto^ 
eeeding  to  recover  royalty  due  under  the  compulsofy 
license  provisions  may  be  doubted,  as  such  a  pit>^ 
eeeding  is  not  one  "for  inf ringem^it, "  although 
it  may  be  that  the  provision  was  intended  to  reich 
such  a  ease.  Where  defendant  relies  on  such  com- 
pulsory license  provisions,  but  has  failed  to  serve 
and  file  the  required  notice  of  intention  to  use  tba 
copyrighted  work,**  the  court  in  its  discretioti,  id 
addition  to  the  statutory  royalty,  may  award  plaid- 
tiff  a  further  sum  not  exceeding  three  times  Ute 
amount  of  the  statutory  royalty  by  way  of  damages 
and  not  as  a  penalty,**  and  also  a  temporary  injune^ 
tion  until  the  full  amount  of  the  award  is  paid.^- ' 
[$  375]  2.  Infringing  Devices.  Where  tiie  owiet 
of  a  musical  copyright  has  not  himself  used  or 
licensed  others  to  use  the  copyrighted  work  fox  the 
purpose  of  mechanical  reproduction,  there  is  no  c«n- 
pulsory  license  authorizing  others  to  do  so,  and  sueh 
use 'by  others  is  an  ipfringement.**  There  are  no 
special  provisions  governing  the  remedy  for  suob 
infringements,  and  accordingly  the  general  rules 
already  stated  as  to  injunctions,**  accounting  for 
profits,**  damages,**  imponnding,**  forfeiture  Mid 
destruction**  are  applicable.  But  where  the  AwnB]^ 
of  a  masical  cop3rright  has  used  or  licensed  others 
to  use  the  copyrighted  musical  work  for  the  pur- 
pose of  mechanical  reproduction,  then  in  the  «aae  of 
infringement  by  unauthorized  manufacture,  sale,  air 
use  of  mechanical  devices,  it  is  provided  that  the 
court  may  grant  an  injunction  on  such  terms  as  It 
may  impose,"  and  that  plaintiff  shall  be  entitledjto 
recover  in  lieu  of  profits  and  damages  "the  statil'' 


the  oopyrisht  has  an  undoubtad 
rigrht,  subject  to  the  provisions  ot 
this  clause,  to  make  any  alteration 
he  pleases  In  the  drawing,  provided 
that  he  thereby  makes  no  false  rep- 
resentation to  the  public  as  to  the 
authorship  of  the  drawing;.  If  It 
was  ortginally  a,  coloured  drawing 
the  putting  of  different  colours  on  It 
would  obviously  be  an  alteration 
within  clause  4.  But  the  mere  addi- 
tion of  colour  to  a  drawing  which 
has  got  no  colour  on  it  would  not,  I 
am  inclined  to  think,  necessarily  in 
all  cases  be  an  alteration  within  the 
meaning  of  the  clause,  although  in 
the  majority  of  cases  it  probably 
would  be  so.  If  It  could  be  said  that 
by  no  possibility  could  It  affect  the 
credit  and  reputation  of  the  artist, 
or  if  it  was  obvious  that  It' was  not 
represented  that  the  colour  was  the 
work  of  the  artist,  but  that  the  de- 
sign only  was  by  the  artist  and  the 
colour  by  somebody  else,  then  the 
case  would  not  come  within  the 
clause.  Upon  the  facts  of  this  case, 
the  colour  being  a  very  important 
element  In  the  poster,  I  come  to  the 
conclusion  that  there  is  such  an  al- 
teration in  the  drawing  as  to  bring 
the  case  within  clause  4."  Carlton 
Illustrators  v.  Coleman  &  Co.,  Ltd., 
[1911J  1  K.  B.  771,  780  (per  Chan- 
nell,   J.). 

76.  Carlton  Illustrators  v.  Cole- 
man &  Co.,  Ltd.,   tl»ll]   1  K.  B.  771. 

Oommoa  law  aa  to  altoratloa  and 
aseilption  of  autlunrsUv  see  supra 
iS   24,  38. 

78.  Kx.  p.  Beal.  L.  R.  8  Q.  B.  887; 
Cooper  V.  Whlttlngham.  16  Oh.  D. 
501.     See  infra   J   443. 

77.  St.  3  &  4  Wm.  IV  c  15  J  2. 
[a]     Tha  "penalty"  la  aot  a  tme 

penalty,  but  a  "statutory  assessment 
of  the  damages  in  the  case  of  small 
injuries,  where  it  is  dimcult  or  Im- 
possible to  prove  greater  damages." 
Adams  v.  Batley,  18  Q.  B.  D.  625, 
629  [dlst  Saunders  v.  Wtel,  [1892] 
2  Q.  B.  18],  See  alto  Fltsball  v. 
Brooke,  6  Q.  B.  873,  61  BCL  873,  116 
Reprint  329  (holding  the  statutory 
penalty  to  be  a  "debt"). 
vs.    Copyright     (Musical     Compo- 


sitions) Act,  1S8(  (SI  &  IS  Vict,  c 
17  i  8). 

[a]  atatuta  applied. — ^Where  the 
proprietor,  tenant,  or  occupier  of  any 
place  of  entertainment  at  which  an 
unauthorized  performance  of  a  mu- 
sical composition  takes  place  does  not 
"wilfully  cause  or  parmit  such  -un- 
anthorlted  performance  knowing  It 
to  be  unantnorised,"  he  is  by  virtue 
of'  J  8  of  the  Copyright  (Musical 
Compositions)  Act,  1888,  not  liable 
to  any  penalties  or  damages  In  re- 
spect thereof;  and  in  such  a  case  an 
Injunction  will  not  be  granted 
against  him  unless  he  threatens  and 
Intends  to  continue  the  performance. 
Sarpy  v.  Holland,  [1908]  1  Ch.  448 
[rev  on  other  grounds  but  this  point 
affirmed  [1898]  2  Ch.  198]. 

n.  Engraving  Copyright  Act, 
1784  (8  a«o.  II  c  18  S  1);  17  aeo.  Ill 
e  67;  West  v.  Francis,  5  B.  &  Aid. 
737,  7  ECL  402,  106  Reprint  1361. 

[a]  OaAe*  the  eacUar  statute  the 
seller  of  a  piratical  copy  of  an  en- 
graving or  print  was  only  liable  to 
the  penalties  and  forfeitures  pro- 
vided when  he  knew  that  the  copy 
had  been  produced  without  the  con- 
sent of  the  proprietor  of  the  copy- 
right. West  V.  Francis.  6  B.  &  Aid. 
737,  7  ECL  402,  106  Reprint  1861; 
Oambart  v.  Sumner,  6  H.  &  N.  6,  167 
Reprint  1078. 

[b]  Oaaatlioitaed  sal*  of  lawfvl 
ooptea,— The  statute  (17  Geo.  Ill  o 
67)  applies  only  to  impressions  of 
engravings    pirated    from    other    en- 

Savings.  and  not  tb  prints  taken 
om  a  lawful  plate.  Murray  v. 
Heath,  1  B.  &  AdT  804,  20  ECL  698, 
109    Reprint    985. 

80.  St  26  &  26  Vict,  c  68  it  6. 
9,  11;  Ex  p.  Beal,  L.  R.  8  Q.  B.  387; 
Tuck  v.  Prlester,  19  Q.  B.  D.  629; 
Ex  p.  Graves,  L.  R.  3  Ch.  642;  Hll- 
desheimer  v.  Faulkner,  [19011  2  Ch. 
662,  1  BRC  766-  Baschet  v.  London 
Illustrated  Standard  Co.,  [1*001  1  CJh. 
73;  Nicholls  v.  Parker,  18  T.  L.  R. 
469. 

[a]  «h*  peaaltlea  are  in  the 
nature  of  a  fine  for  a  criminal  of- 
fense, and  not  of  a  civil  debt.  Ex 
p.   Graves,  L.  R.   8  Ch.   642. 


[b]  aaOh  mfrlaglny  oopy  conati^ 
tutes  a  separate  offense  under  i  t 
of  the  English  copyright  act.  HiV- 
deshelmer  v.  Faulkner,  [1901]  2  Cht 
662.    1    BRC   766. 

as.  Act  March  4:  1909  (35  U.  8.* 
St.  at  L.  1076  e  820  S  1  (e)). 

81.  Ashdown  v.  Lavtgne,  2  Qua^ 
L.    361.     See  also  supra  I   338.'    ..'"•' 

88.     See  aupra  I  328. 

84.  Act  March  4,  1909  (36  V.  S. 
St.  at  L.  1076  c  320  I  1  (e)).  Costa 
generally  see  infra  |  436. 

85.  Act  March  4,  1909  (36  U.'& 
St.   at  L.   1076  c  320   i    1    (e)).      '      • 

88.  Act  March  4,  1909  (85  TJ.  9: 
St.   at  L.   1076  c  320  I   1    (e)). 

87.  Act  March  4,  1909  (35  O:  8. 
St.  at  L.  1076  c  320  (  1  (e));  Mill% 
Inc.  V.  Standard  Music  Roll  CO.,  '8SS 
Fed.    849    [aff   241    Fed.   860]. 

88.  See  supra  I   328. 

se.  Act  March  4,  1909  (86  C.  S> 
8t  at  L..  1076  o  320  |  86   (e)). 

so.  Act  March  4,  1909  (36  U:  K 
St.  at  L.   1075  c  320  {  26   (e)). 

SI-     See  supra  (  328.  '■ 

•a.     See  supra  ||   841-861.    - 

83.     See  supra  |S   363-366. 

S4.     See   supra    iJ    367-362. 

95.     See  supra  S   365. 

98.     See    supra    i    367.  '  ' 

•7.  Act  March  4.  J909  (85  U...&. 
St.  at  L.    1076  c  320  ^    25    (e)). 

[a]  Statatocy  provlalons.— "Whipr 
ever  the  owner  of  a  musical  copyr 
right  has  used  or  permitted  the  use 
of  the  copyrighted  work  upon  the 
parts  ot  musical  instruments  servfng 
to  reproduce  mechanically  the  mu- 
sical work,  then  in  case  of  Infringe- 
ment of  such  copyright  by  the  unx 
authorized  manufacture,  use,  or  sala 
of  Interchangeable  parts,  such  aa 
disks,  rolls,  bands,  or  cylinders  for 
use  in  mechanical  mualc-produciflg 
machines  adapted  to  reproduce  tha 
copyrighted  music,  no  criminal  ac- 
tion snail  be  brought,  but  la  a  civil 
action  an  injunction  may  be  granted 
upon  Auoh  terms  as  the  court  may 
impose,  and  the  plaintiff  shall  be  ea-l  ^^ 
titled  to  recover  In  lieu  of-protUsLV^ 
and  damages  a  royalty  as  provided 
in  section  one,  subsection  (e),°of  this 
Aot:     Provided  also.  That  whenever 
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toiy  royalty.*"  Whether  the  effect  of  this  is  to  eon- 
fine  pifuntiic  to  BQch  royalty  and  to  deprive  him  of 
the  right  to  recover  actual  damages  and  profits  in 
snoh  cases  is  not  altogether  clear. 

[i  376]  K.  Boles  for  Practice  and  Frocadnre. 
Boiea  and  r^ulations  for  practice  and  procedure  in 
actions  for  the  enforcement  of  the  civil  remedies 
given  by  the  statute  are  required  to  be  prescribed 
by  the  supreme  court.'  Pursuant  to  this  direction 
the  supreme  court  has  adopted  a  code  of  rules  for 
copyright  cases'  which  provide,  inter  alia,  that  the 
existing  equity  rules,  so  far  as  applicable,  shall  be 
enforced  in  proceedings  for  infringement  of  copy- 
right." 

[$  377]  L.  Natnie  and  Fozm  of  Aettoit— 1.  Under 
Act  of  1909.  By  express  provisions  of  the  statute 
the  proceedings  for  an  injunction,  damages,  profits, 
and  those  for  seizure  of  infringing  copies,  plates, 
molds,  matrices,  etc.,  may  be  united  in  one  action;* 
and  any  court  given  jurisdiftion  by  the  act°  may 
proceed,  in  any  action,  suit,  or  proceeding  instituted 
for  violation  of  any  provision  of  the  act  to  enter 
a  judgmrait  or  decree  enforcing  the  statutory  rem- 
edies.* Under  these  provisions  composite  actions 
may  be  brought  which  it  is  difScult  to  classify  as 
between  law  and  equity.^  But  where  a  proceeding 
seeks  to  enjoin  an  infringement,  it  will  be  treated 
as  an  equity  suit,  although  it  also  seeks  damages 
for  the  infringement,"  particularly  where  the  par- 
ties have  adopted  and  followed,  without  objection, 
the  form  of  a  proceeding  in  equity.'  ' 

\%  378]  2.  Undar  Ptior  Statote»— a.  In  OoneraL 
Under  former  statutes  the  remedy  for  infringement 


by  injunction  and  aceonnting  was  by  bill  in  eqaity." 
Damages,  when  an  available  remedy,**  were  recov- 
erable' in  an  action  on  the  case,**  bnt  not  in  an 
action  of  trespass.*' 

[$  379]  b.  For  ForfoUnm  and  Fonaltiaa.  The 
remedy  to  enforce  the  statutory  forfeitures  and 
penalties  long  remained  in  doubt,  and  the  decisions 
were  conflicting  and  uncertain  until  the  saprone 
court  finally  settled  the  law  just  before  it  was  re- 
pealed and  the  presmt  statute  enacted."  The  for- 
feitures and  penalties  could  not  of  course  be  en- 
forced in  equity.**  It  was  variously  held  that 
replevin  would,**  and  that  it  would  not,*^  lie  to 
enforce  the  forfeiture,  and  that  a  writ  of  aeizure, 
not  strictly  a  writ  of  replevin,  although  in  the 
nature  of  it,  could  be  framed  and  used  in  aid  of 
the  court's  jurisdiction.**  It  was  also  held  that 
separate  actions  were  necessary  to  enforce  the  for- 
feiture and  to  recover  the  penalties — first  an  action 
in  replevin,  or  of  that  nature,  to  seize  and  condemn 
the  infringing  copies,  and  then  an  action  of  assump- 
sit or  debt  to  recover  the  penalties  for  the  copies 
previously  seized;*'  and  that  an  action  to  recover 
the  penalties  brought  before  or  at  the  same  time 
as  the  action  of  replevin  was  premature  and  could 
not  be  maintained.  It  finally  became  settled  that 
a  separate  action  for  the  penalties  could  not  be 
maintained  after  judgment  of  forfeiture  in  a  re- 
plevin action,'*  and  that  the  statute  contemplated 
only  a  single  action  in  the  nature  of  replevin  in 
which  the  plates  and  sheets  should  be  seised  and 
forfeited  and  the  penalty  recovered."    Both  in  form 


an^r  person.  In  the  sbaence  of  a  li- 
cense agreement.  Intends  to  use  a 
copyrighted  musical  eompoaltlon 
upon  the  parts  of  instrumenta  serv- 
ing to  reproduce  mechanically  the 
musical  work,  relying  upon  the  com- 
pulsory license  provision  of  this  Act, 
ne  shall  serve  notice  of  such  inten- 
tion, by  registered  mall,  upon  the 
copyright  proprietor  at  his  last 
address  disclosed  by  the  records  of 
ue  copyright  offlce  sending  to  the 
copyright  office  a  dnpllcate  of  such 
notice;  and  in  case  oi  his  failure  so 
to  do  the  court  may.  In  Its  discre- 
tion, in  addition  to  sums  hereinabove 
mentioned,  award  the  complainant  a 
(tarther  sum,  not  to  exceed  three 
tiroes  the  amount  provided  by  sec- 
tion one,  subsection  (e),  by  way  of 
damages,  and  not  as  a  penalty,  and 
also  a  temporary  injunction  until  the 
tall  sward  Is  paid."  Act  March  4, 
1S09  (36  U.  S.  St.  at  L.  1075  o  820 
(  25  (e)). 

•&  Act  March  4,  1»0>  (36  U.  S. 
St  at  L.  1076  c  320  1  26   (e)). 

M.    See  supra   I   360. 

1.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.   1076  c  320  J   26). 

9L  Supreme  Court  (Copyright  Rules 
CCopyrlght  Offlce  Bui.  No.  14  p  33 
«t  seq).  And  see  Tully  v.  Triangle 
mim  Corp.,   229   Fed.   297. 

3.  Supreme  Court  Copyright  Rules 
(Copyright  Offlce  Bui.  No.  14)  rule 
1,  See  Equity  Rules  [198  Fed.  v; 
tOl  Fed.  vl. 

_\fi\  MsuH/ofw  to  pstsat  oases. — 
"There  is  such  an  analogy  between 
actions  under  the  patent  laws  and 
actions  under  copyright  laws  that 
like  rules  of  practice  should  be  ap- 
plied In  both  classes  of  cases." 
fioribner  v.  Straus,  180  Fed.  389. 
But  see  supra  {   265. 

*.  Act  March  4,  1909  (S6  U.  8.  St. 
at  L.  1076  c  320  I   27). 

6.     See  infra  {  381. 

a  Act  March  4,  1909  (t6  U.  8.  St 
at  L.  1076  c  320   I  26). 

V.  I<.  A.  Westermann  Co.  v.  Dis- 
natch  Prtnting  Co.,  233  Fed.  609,  147 
OCA  417. 


,  B.  L.  A.  Westermsnn  C!o.  v.  Dis- 
patch Printing  Co.,  238  Fed.  609,  147 
CCA  417. 

8.  L.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  383  Fed.  609,  147 
CCA  417 

1&     See  supra  t|  341-866. 

11.     See  supra  ii   340,  3(8. 

la.  Atwlll  v.  Perrett  2  F.  Cas. 
No.  840,  2  Blatchf.  39:  Muddock  v. 
Blackwood,  [1898]  1  Ch.  68;  Newton 
V.  Cowe,  4  Bing.  284,  18  ECL.  482. 
130  Reprint  769;  Roworth  v.  Wilkes, 
1  Campb.  94;  Cocks  v.  Purdy,  6  C.  B. 
860.  67  ECL,  860,  136  Reprint  1118; 
Cary  v.  Longman,  1  Bast  368,  102 
Reprint  138:  Beckfend  v.  Hood,  7 
T.  R.  620,   lOl   Reprint  1164. 

Action  on  ths  case  see  Case,  Ac- 
tion on  11  C.  J.  p  1. 

13.  Atwlll  V.  Ferrett,  2  F.  Cas. 
No.  640,  2  Blatchf.  39. 

Trespass  see  generally  Trespass 
[38  Cyc  9851. 

14>  Werckmelster  v.  American  To- 
bacco Co.,  207  TT.  8.  376,  28  SCt  124, 
63  L..  ed.  264  (decided  Dec  16.  1907). 

IS.  Werckmelster  v.  American  To- 
bacco CO.,  307  V.  S.  376,  28  SCt  124, 
62  L.  ed.  264:  Stevens  v.  Qladding, 
17  How.  (U.  S.)  447,  16  L.  ed.  166; 
Falk  v.  Curtis  Pub.  (io.,  102  Fed.  987 
[aff  107  Fed.  126,  46  CCA  201];  Trow 
City  Directory  Co.  v.  Curtln,  86  Fed. 
829;  Chapman  v.  Ferry,  12  Fed.  693, 
8  Sawy.  191;  Stevens  v.  Cady,  23  F. 
Cas.  No.  13,396,  t  CviTt.  200  (where 
Curtis,  J.,  held  that  the  proprietor 
was  left,  by  the  act,  to  his  remedy 
at  law  by  trover  or  replevin).  See 
also  Infra  I  407. 

[a1  Aot  rehmarr  IB,  1819,  eon- 
fsiiuur  aqnitabls  JnzisOlotloii  In  mat- 
ter of  copyright  on  federal  courts, 
did  not  extend  their  equitable  pow- 
ers so  that  they  could  make  a  decree 
for  '  the  penalties  Imposed  by  Act 
Febr.  8,  1831  (4  U.  S.  St  at  L.  436), 
for  a  violation  of  the  act  Stevens 
v.  Oladdlng,  17  How.  (TT.  8.)  447,  16 
L.  ed.  166. 

[b]  VBdsr  fonnsr  Bngllsh  stat- 
utes recovery  of  the  pirated  copies 
could  be  had  only  at  law.     Deli  v. 


Delamotte,  3  Kay  ft  J.  S8t.  M  Bs- 
print  1241 

18.  Morrison  v.  Pettlbona.  87  Fed. 
330. 

IT.  Hills  T.  Hoover,  142  Fed.  904; 
Gustin  V.  Record  Pub.  (>>.,  117  Fed. 
603;  Rlnehart  v.  Smith.  121  Fed.  141 
[Toll  Falk  V.  Curtis  Pub.  Co.,  102 
Fed.  967  (aS  107  Fed.  126.  4«  CCA 
201)1. 

IB.  Hills  V.  Hoover,  220  IT.  8.  329. 
31  SCt  408,  66  L.  ed.  485.  AnnCas 
1912C  662;  Richardson  v.  Bosselman. 
164  Fed.  781:  Stern  v.  Remick.  164 
Fed.  781  [writ  of  error  dism  ZIS  V. 
S.   586,  80  SCt  404,   64  L.  ed.   338]. 

18.  Falk  v.  ChirUs  PubL  Co,  107 
Fed.  126,  4<  CCA  201  [aS  102  Fed. 
9671. 

SO.  Falk  V.  Curtis  Pub.  Cc  107 
Fed.  126',  46  CCA  201  [UT  102  Fed. 
9671. 

81.  American  Ltth.  Co.  v.  Werck- 
melster, 221  U.  S.  603.  31  SCt  676, 
66  L.  ed.  878:  Hills  v.  Hoover.  820 
U.  S.  329.  31  ^Ct  402.  66  L.  ed.  486, 
AnnCasl912C  662;  Werckmelster  t. 
American  Tobacco  Co.,  207  U.  S.  376, 
28  SCt  124.  62  Li.  ed.  264  (aff  144  Fed. 
1023,  74  (5CA  682]. 

[a]  Baplsvln  not  prosseotad  to 
Jnflginsat.i  An  action  for  penalties 
would  not  lie  after  replevtn  brought 
for  infringing  articles  and  after  de- 
livery under  such  writ  of  articles 
to  platntitC,  although  suit  wss  not 
prosecuted  to  Judgment  Hills  v. 
Hoover,  220  U.  S.  329.  31  SCt  40X 
66  L.  ed.  486,  AnnCasltlSC  S<2. 

88.  American  Lith.  Co.  v.  Werck- 
melster, 221  U.  S.  603,  31  SCt  676, 
56  L.  ed.  873;  Hills  v.  Hoover.  220 
U.  S.  329.  31  SCt  402.  66  L,.  ed.  486, 
AnnCasl912C  662;  Werckmelster  v. 
American  Tobacco  Co.,  207  0.  S.  376. 
28  SCt  124.  62  L..  ed.  2S4  [aff  144 
Fed.  1023,  74  (XJA  682]  (reviewing 
cases);  BoUes  v.  Outing  Co..  ITS 
U.  S.  262.  20  SCt  94,  44  Ij.  ed. 
156;  Stern  v.  Remick.  164  Fed. 
781  [writ  of  error  dism  215  U. 
S.  686,  80  SCt  404,  64  L..  ed.  388]; 
American  Tobacco  <3o.  v.  Werck- 
melster,   146    Fed.    376,    1C    CCA   «47 


For  later  eases,  dsvelopmants  and  cbaagsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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and  sabstance  the  action  is  a  civil  action.** 

[4  380]  H.  Oonditioiui  Precedent.  No  action  or 
proceeding  can  be  maintained  for  infringement  of 
copyright  in  any  work  antil  the  provisions  of  the 
statute  with  respecj  to  the  deposit  of  copies  and 
registration  of  the  work  have  been  complied  with  ;** 
such  registration  and  deposit  of  copies  is  a  oondi- 


[•S  188  Fed.  162,  and  aS  S07  U.  8. 
284,  28  set  72,  51  L.  ed.  808,  18 
AnnCaa  6961;  Hefeman  ▼.  Springer, 
no  Fed.  374.  49  CCA  86  [aS  18>  U. 
S.  605.  23  set  849,  47  L..  ed.  981] 
(not  an  action  of  replevin,  but  an 
action  on  the  statute);  Bolles  v. 
Outlne  Co.,  77  Fed.  9(S,  28  CCA  694, 
46  LRA  712  [afl  176  U.  S.  282.  20 
set  94.  44  Lu  ed.  166  (aff  89  Fed. 
1014  mem,  33  CCA  604  mem)]. 

"The  cases  of  American  Tobacco 
Co.  T.  WerckineUter.  207  U.  S.  284. 
28  set  78,  51  U  ed.  208,  12  AnnCas 
696,  and  werckmelster  v.  American 
Tobacco  Co.,  107  U.  8.  876,  28  SCt 
124,  62  It.  ed.  864.  related  to  the  same 
copyrirhtad  painting  that  Is  involved 
here,  in  the  flrat  case  there  was  a 
recovery  in  an  action  In  the  nature 
of  replevin  of  1186  sheets  containing 
copies.  The  second  action  was 
brought  to  recover  the  money  pen- 
alties for  the'  sheets  seized  In  the 
former  action.  The  question  was 
whether  there  could  be  two  actions 
against  the  same  party;  one  for  the 
seisure  of  the  sheets  forfeited  and 
another  for  the  penalties,  and  it 
was  held  'that  the  statute  contem- 
plated but  a  slnKle  action  in  which 
the  defendant  should  be  brought  into 
court,  the  plates  and  sheets  seised 
and  adjudicated  to  the  owner  of  the 
copyright,  and  the  penalty,  provided 
for  by  the  statute,  recovered.'  See 
HUls  V.  Hoover,  220  U.  S.  329.  31 
set  403,  66  L.  ed.  486,  AnnCaal912C 
562.  These  decisions  did  not  Involve 
the  determination  that  an  action 
could  not  be  brought  to  enforce  the 
forfeiture  prescribed  by  the  statute 
In  a  case  of  the  sale  of  copies  of  a 
copyrlKhted  palntlnir  where  there  was 
no  flndlng  In  possession,  and  hence 
no  proceeding  to  forfeit  copies  so 
found.  Here,  there  is  no  attempt  to 
recover  In  a  second  action  penalties 
which  should  have  been  embraced  In 
a  former  action;  and  the  recovery  is 
based  simply  upon  the  forfeiture  In- 
curred by  sales  of  the  prohibited 
copies."  American  Llth.  Co.  v. 
Werckmelster.  221  IT.  S.  60S,  S07,  81 
set  676.  R6  L.  ed.  873. 


[a]     "TmakO.  In  his  posai 

fl)  In  Thornton  v.  Schreiber,  124 
r.  S.  «12,  8  set  618.  31  L..  ed.  577, 
it  was  contended  that  the  words 
"found  In  his  possession"  are  to  be 
construed  as  referring  to  the  flndlng 
of  the  jury;  that  the  expression 
means  simply  that,  where  the  sheets 
are  ascertained  by  the  finding  of  the 
Jury  to  have  been  at  any  time  In  the 
possession  of  the  person  who  com- 
mitted the  wrongful  act,  such  per- 
son shall  forfeit  one  dollar  for  each 
sheet  so  ascertained  to  have  been  in 
his  possession.  Miller,  J.,  said:  "We, 
however,  think  that  the  word  'found' 
means  that  there  must  be  a  time  be- 
fore the  cause  of  action  accrues 
at  which  they  are  found  in  the  pos- 
session of  the  defendant."  (2)  In 
Falk  V.  Curtis  Pub.  Co.,  107  Fed.  126, 
128,  46  CCA  201.  this  holding  was 
construed  to  mean  that,  before  the 
action  for  the  penalty  would  lie, 
there  must  be  a  flndlng  of  articles  in 
the  possession  of  defendant  by  means 
of  a  proceeding  Instituted  for  the 
express  purpose  of  setsure,  and  that 
consequently  an  action  of  assumpsit, 
brought  prior  to  the  seizure  as  an 
Independent  proceeding,  was  prema- 
ture and  could  not  be  maintained. 
<3)  But  in  Bolles  v.  Outing  Co.,  77 
Fed.  966,  23  CCA  684,  46  LRA  718, 
the  case  of  Thornton  v.  Schreiber, 
snpra, '  was  held  to  mean  only  that 
the  infringing  articles  must  be  found 
in  the  possession  of  defendant  be- 
fore the  penalty  could  be  Imposed, 
i>iMl  that  the  section  contemplated  a 
■incle  suit  to  enforce  both  r«med)ea 


— the  money  recovery  and  the  for- 
feiture of  the  offending  sheets,  etc. 
(4)  On  appeal  this  was  afllrmed  by 
the  supreme  court.  176  U.  S.  262,  20 
SCt  94.  (5)  In  the  later  cases  of 
American  "robacco  Co.  v.  Werck- 
melster, 207  U.  8.  184,  28  SCt  72,  52 
L.  -ed.  208,  12  AnnCaa  696,  and 
Werckmelster  v.  American  Tobacco 
Co.,  207  U.  8.  876,  28  SCt  124,  52  L. 
ed.  264,  it  was  held  that  the  stat- 
ute contemplated  but  a  single  ac- 
tion In  which  the  offender  should  be 
brought  Into  court,  the  plates  and 
sheets  seised  and  adjudicated  to  the 
owner  of  the  copyright,  and  the 
penalty  provided  for  by  the  statute 
recovered,  and  that  only  a  single 
action  was  within  the  scope  of  the 
statute.  (6)  In  Hills  v.  Hoover,  220 
U.  S.  829.  31  SCt  402,  56  L.  ed.  486, 
AnnCa8l912C  562,  the  foregoing  cases 
were  reviewed,  and  It  was  held  that 
the  federal  court  may  so  frame  its 
process  and  writs  as  to  give  full 
relief  In  one  action  notwithstanding 
the  Practice  Conformity  Act  <Rev. 
St.  I  914)  and  the  Tact  that  the  local 
state  practice  affords  no  form  of  ac- 
tion In  which  this  double  remedy 
may  be  enforced. 

n.  Journal  Pub.  Co.  v.  Drake,  199 
Fed.  672,  118  CCA  46;  McDonald  v. 
Hearst,   96   Fed.   656. 

M.  Act  March  4,  1909  (86  U.  S.  St. 
at  L.  1076  e  820  I  12);  New  York 
Times  Co.  v.  Sun  Printing,  etc., 
Assoc.  204  Fed.  686,  123  CCA  64: 
New  York  Times  Co.  v.  Star  Co.,  196 
Fed.  110.  See  Tuck  v.  Prlester.  19 
Q.  B.  D.  629  (where  a  similar  provi- 
sion in  the  Ehiglish  Fine  Arts  Copy- 
right Act  is  elaborately  oonsldered 
and  construed).      See  also  supra  {  174. 

[a]  "IbkintalBsd"  oomrtrnofl-  "A 
distinction  is  also  sought  to  be  drawn 
between  'maintained^  and  liegun'; 
the  contention  being  that  a  suit  may 
be  begun  before  the  copies  are  de- 
posited in  the  mail.  In  other  words, 
an  action  may  be  commenced  which 
cannot  be  maintained.  Not  only  so, 
but  an  injunction  may  issua  re- 
straining the  defendant  from  pub- 
lishing alleged  Infringing  matter,  in 
an  action  which  cannot  f>e  main- 
tained. We  are  unable  to  assent  to 
this  construction.  That  the  prohibi- 
tion against  maintaining  a  suit  In- 
cludes the  commencement  thereof  was 
decided  in  Neuchatel  Asphalts  Co. 
V.  New  York.  166  N.  Y.  378,  49 
NE  1043;  Thompson  v.  Hubbard, 
131  U.  S.  128,  9  act  710,  83  L.. 
ed.  76;  Mahar  v.  Harrlneton  Park 
Villa  Sites,  204  N.  Y.  2^1.  97  NG 
687,  88  LRANS  210;  David  Lup- 
ton  s  Sons  v.  Auto  Club  of  America, 
226  U.  S,  489.  32  SCt  711,  66  L.  ed. 
1177,  AnnCa8l914A  699.  Even  if  it 
be  assumed  that  such  an  action  may 
be  commenced,  the  moment  it  Is  ex- 
amined. It  Is  found  that  It  cannot  be 
maintained.  That  is.  it  cannot  be 
sustained,  preserved  or  kept  in  being, 
no  Injunction  can  be  granted,  no 
Judgment  for  the  plaintiff  can  be 
entered  therein.  No  matter  what 
meaning  may  be  given  to  the  word 
'maintained'  the  statute  clearly  pro- 
hibits the  complainant  from  procur- 
ing any  relief  In  the  action.  The 
questions  involved  are  carefully  dis- 
cussed by  Judge  LAcome  In  New 
York  Times  Co.  v.  Star  Co.,  196  Fed. 
110,  and  we. agree  with  what  is  there 
said  as  to  the  proper  interpretation 
of  section  36  of  the  act  In  connection 
with  section  12."  New  York  Times 
Co.  V.  Sun  Printing,  etc,  Assoc.  204 
Fed.  586,  687,  123  CCA  54. 

as.  New  York  Times  Co.  v.  Sun 
Printing,  etc.,  Assoc,  204  Fed.  686, 
123  CCA  64;  New  York  Times  Co.  v. 
Star  (^.,  195  Fed.  110.     See  also  su- 


tion  precedent  to  any  right  of  action  for  inf ringjs- 
ment.**  This  requirement  is  jurisdictional.**  A  suit 
in  Ajuity  for  an  injunction  is  an  action  or  proceed- 
ing within  the  prohibition  of  the  statute.*'  Deposit 
of  the  two  copies  in  the  mail,  addressed  to  the 
register  of  copyrights  at  Washington,  D.  C,  is  a 
sufficient  compliance  to  support  an  action.**    For- 

pra  i  174. 

(a]  "Mo  hudaklp  to  the  owner  of 
copyright  results  from  the  construc- 
tion here  followed.  At  the  time  the 
person  entitled  to  copyright  publishes 
his  work  with  the  notice  required, 
presumably  he  has  copies  of  it  in  his 

fiossession  and  could  at  once  deposit 
n  the  mall  the  two  copies  required, 
addressed  as  the  statute  prescribes. 
That  act  on  his  part  would  seem  to 
be  a  compliance  with  section  12,  sufll- 
clent  to  entitle  him  to  maintain  hl» 
action  or  proceeding.  But,  until  he' 
does  this,  the  prohibition  of  that  seo- 
tion  is  imperative."  New  York  Times 
Co.  V.  SUr  Co.,  196  Fed.  110,  112. 

rb]  Vhsre  refiatratloa  !•  ■wtoat- 
tvCOj  refuaad  by  the  copyright  olRc«, 
all  statutory  requirements  having 
been  performed  by  the  claimant,  he 
may  maintain  an  action  for  infringe- 
ment. White-Smith  Music  Pub.  Co. 
V.  Qoff,  187  Fed.  247,   109  CCA  187. 

a&  New  York  Times  Oo.  v.  Star 
Co„  196  Fed.  110,  112. 

"The  subject  of  statutory  copyright 
being  one  wholly  within  the  powers 
of  Congress,  it  had  full  power  to  re^ 
strict  In  any  way  it  chose  the  mala-. 
talnlng  of  such  actions  or  proceed- 
ings In  the  courts  as  are  concerned 
with  the  subject  of  Infringement  of 
the  rights  secured  by  such  statute. 
A  prohibition  so  broad  as  this  goe^ 
to  the  Jurisdiction  of  the  courts  to 
entertain  such  action  or  proceedinn 
and  if  the  prohibition  were  operativfi 
when  the  injunction  was  served,  the 
latter  would  be  void,  because  made 
in  an  action  which  could  not  be  main- 
tained, and  of  which,  therefore,  the 
court  could  not  have  Jurisdiction." 
New  York  Times  Co.  v.  Star  Oo.. 
supra. 

la]  Sale  sppUa&i— A  temporanr 
Injunction,  or  a  restraining  order 
contained  In  an  order  to  show  cause, 
granted  before  deposit  of  the  re- 
quired copies  in  the  mails  is  void, 
and  Its  violation  cannot  be  punlsheo 
as  a  contempt.  New  York  Times  C^>. 
V.  Star  Co.,  186  Fed.  110. 

B7.  Thompson  v.  Hubbard.  181  V. 
S.  123,  9  SCt  710,  33  Ii.  ed.  76;  New 
York  Times  Co.  v.  Sun  Printing,  etc- 
Assoc,  204  Fed.  686,  687,  12S  CCA 
54;  New  York  Times  Co.  v.  Star  Qa..- 
196  Fed.  110;  Social  Register  Assoc 
V.  Murphy,  128  Fed.  116. 

"It  is  contended  that  as  soon  tA 
the  copyright  was  secured  and  be- 
fore the  copies  were  mailed,  as  re- 
quired by  law,  the  complainant  ac- 
quired a  right  which  was  entitled  to 
the  protection  of  a  court  of  equity. 
Such  a  construction  wholly  Ignores 
the  provision  for  mailing.  It  may 
never  be  complied  with,  and  still.  If 
the  complainant's  contention  be  cor- 
rect, an  equity  suit  may  be  com- 
menced, an  Injunction  Issued  and  an 
accounting  had.  How  can  a  court  of 
equity  protect  an  Inchoate  or  Incom- 
plete right  by  a  suit  which  the  law 
says  cannot  be  maintained?  We  are 
unable  to  assent  to  the  projKisltlon 
that  this  is  not  an  action  for  In- 
fringement of  a  copyright,  but  rather, 
as  complainant  contends,  'a  suit  in 
equity  by  a  party  aggrieved,  for  an 
injunction  to  prevent  and  restrain  the 
violation  of  the  complainant's  copy- 
right secured  by  the  copyright  law.' 
But  this  statement  of  the  action  Is 
merely  a  change  in  nomenclature. 
There  can  be  no  doubt  as  to  the  char- 
acter of  the  action.  As  before 
stated,  not  one  of  the  criteria  which 
determine  an  action  for  infringement 
is  omitted."  New  York  Times  Co.  v. 
Sun  Prlntlngj^  etc,  Assoc,  supra. 

as.  New  York  Times  Co.  v.  Star 
Co..  196  Fed.  110. 
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merly,  in  England,  registration  at  Stationers'  Hall 
was  likewise  a  condition  precedent  to  the  mainte- 
mmeis  of  an  action  for  infringement,™  but  this  re- 
cpiirement  has  been  abolished.^  The  necessity  of 
inserting  a  notice  of  copyright  on  published  copies 
has  been  considered  in  another  place.^^  A  demand 
and  refusal  were  not  conditions  precedent  to  main-^ 
tenance  of  an  action  to  enforce  forfeitures  and  to 
TBCover  penalties  under  the  prior  law.**  , 

[$  381]  N.  Jnrisdiction"— 1.  Federal  Oonrts.  The 
federal  district  courts  have  original  jurisdiction  of 
a!ll  suits  at  law  or  in  equity  arising  under  the  copy- 


right laws.**  The  jurisdiction  of  the  federal  courts 
in  cases  arising  under  the  copyright  laws  is  exeln- 
aive;  the  state  courts  have  no  jurisdiction  of  such 
cases.*''  But  except  in  cases  where  the  jurisdiction  is 
supported  by  the  requisite  diverse  citizenship  of  the 
parties,^  the  jurisdiction  of  the  federal  eonrta  is 
dependent  on  the  existence  of  a  controversy  arising 
under  the  federal  law;  if  there  is  no  such  contro- 
versy the  federal  court  has  no  jurisdiction."  An 
action  or  suit  to  enforce  any  right  secured  by  the 
copyright  laws  is  within  the  jurisdiction  of  the  fed- 
eral courts,**  such  as  an  action  to  recover  the  dam- 


iSS.    See  supra  I  225  et  seq. 

80.     See  supra  t  220. 

31.     See  supra  ;{   194-197;  212-219. 

,82.  Hegeman  v.  Springer,  110  Fed, 
VH,  49.  CCA  86  [affi  189  U.  S.  505,  23 
set  ,49.  47  L.  ed.  921]. 

83.  JnzlaaicttOB  to  eoforoa  InJoiM- 
tloaa  see  supra  {  352.  ' 

34,  Judicial  Code  (8S  U.  S.  St.  at 
Ia.  liao  c  231  (  24  par  7);  Harper  v. 
Klaw,  232  Fed.  609;  Photo-Drama 
Kotlon  Picture  Co.  v.  Social  Uplift 
Film.  Corp.,  220  Fed.  448.  137  CCA 
42;  WooBter  v.  Crane,  147  Fed.  615, 
77  CCA  211;  Lederer  v.  Rankin,  90 
Fed.  449. 

,  aSk  Harms  t.  Stem,  229  Fed.  42, 
49.  145  CCA  2  [clt  Cyc];  Dixon  v. 
Corinne  Runkel  Stock  Co.,  214  Fed. 
418;  Photo  Drama  Motion  Picture  Co. 
V.  Social  Uplift  Film  Corp.,  213  Fed. 
*74  [afC  220  Fed.  448,  137  CCA  421; 
etern  v.  Reraick,  164  Fed.  781  [writ 
»t  error  dism  215  U.  S.  586.  30  SCt 
404,  54  Li.  ed.  338);  Lederer  v.  Rankin, 
Mi  Fed.  449;  Hoyt  v.  Bates.  81  Fed. 
C41;  Taft  V.  Stephens  Lith.,  etc.,  Co., 
VI  Fed.  726;  Bouclcault  v.  Hart,  3 
F.  CftA  No.  1.692,  13  Blatchf.  47; 
JoUle  y.  Jaques,  13  F.  Cas.  No. 
IMt.  1  Blatchf.  618;  Pierpont  v. 
Fowle,  19  F..  Cas.  No,  11.152.  2  "Woodb. 
&  H.  23;  Jewelers'  Mercantile  Agency 
▼.  Jewelers'  Weekly  Pub.  Co..  165 
N,  X.  241  49  NE:  872.  63  AmSR  666. 
41-.r.RA  846  [rev  84  Hun  12,  32 
NTS  411:  Dudley  v.  Mayhew,  3  N.  T. 
«;  .O'Neill  V.  General  Film  Co.,  171 
ipp.  Dlv.  854,  157  NTS  1028  [mod 
162  NTS  699];  Outcault  v.  Lamar, 
135  App.  Dlv.  110,  119  NTS  930;  Pot- 
ter V.  McPherson.  21  Hun  (N.  T.) 
f59;  Stern  v.  Carl  Laemmle  Music 
C^.  74  Misc.  262,  133  NTS  1082  Faff 
165  App.  Div.  895  mem,  139  NTS 
1146  mem};  Bobbs-MerrlU  Co.  v.  Unl- 
\er»al  Film  Mfg.  Co.,  160  NTS  87. 

(a]  b  d«t«miliiiiif  wliathes  aa 
•otlon  aria**  nsder  the  copyrlgbt 
laws  (1)  and  Is  therefore  within  the 
exclusive  Jurisdiction  of  the  federal 
courts,  or  whether  It  Is  an  action 
based  on  plaintiff's  common-law 
rlKhts  In  an  unpublished  manuscript, 
and  therefore  within  the  jurisdiction 
of  a  state  court,  the  court  a  examina- 
tion is  limited  to  the  allegations  of 
t}ie  complaint.  Stem  v.  Carl  Laem- 
mle Music  Co.,  74  Misc.  262,  133 
NTS  1082  [alf  156  App.  Dlv.  895  mem, 
189  NTS  1148  mem]  (where  the 
answer  alleged  that  defendant  had 
published  and  copyrighted  a  song  as 
proprietor,  but  ft  was  nevertheless 
field  that  the  action  did  not  arise  un- 
der the  copyright  laws).  (2)  Where 
a  complaint  Is  based  on  an  alleged 
<!bmmon-Iaw  property  right  as  au- 
thor, and  the  answer  alleges  copy- 
right by  defendant  as  proprietor,  a 
dismissal  of  the  complaint  on  the 
ground  that  plaintiff  had  no  common- 
law  property  is  not  an  adjudication 
as  to  the  validity  of  the  copyright. 
'Stern  v.  Carl  Laemmle  Music  Co., 
supra.  (3)  But  a  decision  for  plain- 
tiff In  such  a  case  denies  a  federal 
right  specially  set  up,  so  as  to  sup- 
port an  appeal  to  the  United  States 
supreme  court.  Ferris  v.  Frohman, 
223  U.  S.  424,  32  SCt  263,  56  L.  ed. 
492.  (4)  "The  question  as  to  whether 
the  State  court  has  jurisdiction  de- 
fiends  upon  the  allegations  of  the 
complaint,    and    unless    it    appears 


therefrom  that  the  plaintiff  seeks  to 
enforce  a  right  based  upon  the  copy- 
right laws  of  the  United  States,  the 
Federal  court  would  have  no  jurisdic- 
tion of  the  case  in  the  absence  of  a 
diversity  of  citizenship,  and  the 
State  courts  would  have  exclusive 
jurisdiction,  even  though  the  answer 
presents  a  defense  based  upon  the 
copyright  laws."  Outcault  v.  Lamar, 
135  App.  Div.  110,  112,  119  NTS  930 
[foil  Stem  V.  Carl  Laemmle  Music 
Co.,  supra].  (5)  "The  jurisdiction  of 
this  court  is  beyond  question,  being 
dependent  only  upon  the  allegations 
in  the  bill  that  the  plaintiff  is  the 
owner  of  a  statuory  copyright  and 
that  that  copyright  has  been  In- 
fringed." Photo  Drama  Motion  Pic- 
ture Co.  V.  Social -Uplift  Film  Corp., 
213  Fed.  374,  375  [aff  220  Fed.  448. 
137  CCA  42].  (6)  The  analogy  of  the 
removal  causes  is  applicable.  Stern 
V.  Carl  Laemmle  Music  Co.,  74  Misc. 
262,  133  NTS  1082  [aff  166  App.  Dlv. 
895  mem,  139  NTS  1146  mom], 

38.  Little  V.  Hall,  18  How.  (U.  S.) 
166.  15  L.  ed.  328;  Royal  Sales  Co.  v. 
Gaynor,  164  Fed.  207;  Scribner  v. 
Straus,  147  Fed.  28.  78  CCA  122  [aff 
189  Fed.  198,  and  aff  210  U.  S.  352.  28 
SCt  785,  62  L.  ed.  10941;  Scribner  v. 
Straus,  130  Fed.  889;  Sliver  v.  Holt, 
84  Fed.  809.  See  generally  Courts 
[11  Cyc  866]. 

37.  Scribner  v.  Straus,  210  U.  S. 
862.  28  SCt  735,  62  L.  ed.  1094  [aff 
147  Fed.  28,  78  CCA  122  (aff  189  Fed. 
193)];  Little  v.  Hall.  18  How.  (U. 
S.)  165,  16  L.  ed.  828;  Harper  v. 
Klaw,  232  Fed.  609;  Harms  v.  Stem, 
229  Fed.  42,  49.  146  CCA  2  [clt  Cyc]; 
New  Fiction  Pub.  Co.  v.  Star  Co., 
220  Fed.  994;  Photo-Drama  Motion 
Picture  Co.  v.  Social  Uplift  Film 
Corp.,  220  Fed.  448,  137  CCA  42  [aff 
213  Fed.  374];  Royal  Sales  Co.  ▼. 
Gaynor,  164  Fed.  207;  Wooster  v. 
Crane,  147  Fed.  616,  77  CCA  211; 
Scribner  v.  Straus,  130  Fed.  889; 
Maloney  v.  Foote,  101  Fed.  264:  Lar- 
rowe-Lolsette  v.  O'Loughlln,  88  Fed. 
896;  Silver  v.  Holt.  84  Fed.  809; 
Hoyt  V.  Bates,  81  Fed.  641;.Corbett 
V.  Purdy,  80  Fed.  901;  Ladd  v.  Ox- 
nard,  75  Fed.  703;  Daly  v.  Brady,  69 
Fed.  285. 

[a]  OontrovKsUs  nadar  eopy- 
rlglit  laWtf— (1)  Where  an  associa- 
tion of  publishers  of  copyrighted 
books  printed  notices  therein  that 
the  books  were  sold  on  condition 
that  prices  be  maintained  as  pro- 
vided by  the  regulations  of  the 
American  Publishers'  Association, 
but  there  was  no  statement  in  the 
notice  or  blanks  used  in  the  sale  of 
the  books  of  any  claim  of  right  un- 
der the  copyright  law,  the  question 
of  the  liability  of  a  purchaser  of 
such  books  for  failure  to  maintain 
prices  by  reason  of  such  notice  was 
not  one  of  Infringement  of  copy- 
right, but  as  to  whether  the  publish- 
ers were  entitled  to  relief  In  equity 
by  virtue  of  their  common-law 
rights,  independent  of  their  statu- 
tory copyright.  Scribner  v.  Straus, 
147  Fed.  28,  78  CCA  122  [aff  189  Fed. 
193,  and  aff  210  U.  S.  352,  28  SCt  736, 
52  L.  ed.  1094].  (2)  "A  suit,  the 
primary  and  controlling  purpose  of 
which  is  to  enforce  a  rlgnt  secured 
by  the  copyright  laws  which  is  being 
Infringed    by    the    defendants,    la    a 


suit  under  those  laws,  and  within 
the  Jurisdiction  of  the  federal  Cir- 
cuit Courts,  although  It  Incidentally 
draws  In  question  the  validity.  In- 
terpretation, and  effect  of  a  contract 
through  which  the  complainant  de- 
rives title."  Wooster  v.  C^rane.  147 
Fed.  616,  616,  77  CCA  211.  (3) 
Whether  the  owners  of  the  copiyright 
In  a  book  can  have  relief  in  a  court 
of  equity  by  virtue  of  their  rights. 
Independent  of  statutory  copyright, 
in  view  of  an  alleged  conditional 
sale,  is  a  question  which  the  federal 
courts  cannot  consider  in  a  snit  to 
restrain  the  sale  of  the  book  at  re- 
tail at  less  than  the  fixed  price.  In 
which  suit  there  Is  no  claim  of 
damages  tn  the  sum  of  two  thousand 
dollars  and  no  diversity  ot  citizen- 
ship. Scribner  v.  Straus,  210  U.  S. 
352,  28  SCt  785,  62  L.  ed.  1094.  (4) 
A  suit  which,  although  charging  in- 
fringement and  praying  an  injunc- 
tion and  account,  is  in  reality  merely 
a  'suit  to  enforce  a  contract  between 
an  author  and  a  publisher  is  not  a 
case  arising  under  the  copyright 
laws,  so  as  to  be  within  the  Juris- 
diction of  the  federal  courta  Silver 
V.  Holt  84  Fed.  809. 

[hi  Oonyiiilit  InvaUd. — (1)  \7here 
the  jurisdiction  of  a  federal  court 
in  a  suit  depends  entirely  on  the  al- 
leged infringement  of  a  copyright, 
and  the  thing  so  alleged  to  be  in- 
fringed la  not  within  the  copyright 
laws,  no  estoppel  on  the  part  of  de- 
fendant to  deny  such  fact  can  con- 
fer jurisdiction.  Royal  Sales  Co.  v. 
Gaynor.  164  Fed.  207.  (2)  After  a 
federal  court  has  determined  In  an 
action  for  infringement  that  a  copy- 
right Is  invalid,  it  has  no  jurisdic- 
tion, as  between  parties  who  are 
citizens  of  the  same  state,  to  grant 
relief  on  other  grounds.  Larrowe- 
Lolsette  v.  O'Loughlln,  88  Fed.  896. 
(3)  Where  the  parties  are  residents 
of  the  same  state,  and  plaintiff  fails 
to  make  out  his  title  to  the  copy- 
right, the  court  has  no  Jurisdiction 
to  restrain  the  use  of  the  title  of  the 
work  on  principles  relating  to  the 
good  will  of  trades  and  the  l^w  of 
unfair  competition.  JoUie  v.  Jaques. 
13   F.   Cas.   No.   7,437,   1   Blatchf.    618. 

38.  Harper  v.  Klaw.  232  Fed.  609; 
Wooster  v.  Crane^  147.  Fed.  515,  IT 
CCA  211;  Palk  v.  Curtis  Pub.  Co.. 
100  Fed.  77  (holding  that  the  former 
circuit,  as  distinguished  from  dis- 
trict, court,  had  Jurisdiction  of  action 
for  penalties). 

[a]  UrosBSS  ooatraot  plsadodl  aa 
defeBS*. — ^A  suit  by  the  owner  of  the 
copyright  of  a  play  to  enjoin  licen- 
sees from  producing  It  as  a  photo- 
play, which  right  tney  claim  under 
their  license  contract,  is  one  for  In- 
fringement of  copyright,  of  which  a 
federal  court  has  jurisdiction,  re- 
gardless of  the  cltlsenship  of  the 
partiea  Harper  ▼.  Klaw,  232  F'ed. 
609,  611  (where  the  court  said: 
"Plaintiffs  do  not  rest  upon  the 
contract,  nor  bring  their  action  to 
enforce  the  contract;  they  seek  to 
restrain  the  commission  of  a  tort. 
and  leave  the  defendants  to  come  in 
and  prove,  if  they  can,  that  the  ac- 
tion complained  of  is  not  a  tort,  be- 
cause It  is  juetlfled  by  a  contract 
To  be  sure,  plaintUfs  do  in  their  bill 
anticipate  this  defense;  bnt  tliat  is 
a  matter  of  no  moment"). 


For  IstM  oases,  AsrSlopmwits  and  ohaaKsa  in  the  law  see  cumulative  AnnoUtlons, 


» tltla,  pac*  and  note  number. 
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ages  prescribed  by  the  statute,^' or  to  recover  statu- 
tory penalties  and  forfeitures.^ 

Particular  courts.  All  actions,  suits,  or  pro- 
ceedings arising  under  the  copyright  laws  of  the 
United  States  are  within  the  original  jurisdiotion  of 
the  district  courts  of  the  United  States  (formerly 
eircnit  courts),  the  district  court  of  any  territory, 
the  supreme  court  of  the  District  of  Columbia,  the 
district  courts  of  Alaska,  Hawaii,  and  Porto  Rico, 
and  the  courts  of  first  instance  of  the  Philippine 
Islands." 

[M82]  2.  State  Oonrts.^^  The  state  courts  have 
no  jurisdiction  of  cases  under  the  copyright  law.^ 
But  the  mere  fact  that  a  copyright  is  involved,  or 
is  the  subject  matter  of  th^  litigation,  will  not  de- 
prive a  state  court  of  jurisdiction.**  Thus,  where  no 
question  of  copyright  is  involved,  a  state  court  has 
jurisdiction  of  an  action  to  determine  the  rights 
of  parties  to  an  agreement  for  the  use  of  copy- 
righted matter.**  So  a  state  court  has  jurisdiction 
of  an  action  to  restrain  a  combination  to  control 
the  price  of  copyrighted  books,  although  the  issue 
may  require  the  court  to  construe  the  rights  of  the 


89.  Daly  v.  Brady,  69  Fed.  2S6 
(dramatic  performance). 

4a  Brady  v.  Daly,  175  U.  8.  148. 
20  set  62,  44  L.  ed.  109  [aff  88  Fed. 
1007,  28  OCA  2581:  Falk  v.  Curtis 
Pub.  Co.,  100  Fed.  77;  Taft  v.  Stephens 
Lilth.,  etc.,  Co.,  87  Fed.  726. 

41.  Act  March  4,  1909  (3S  U.  S. 
St.  at  L.  1076  c  820  (  84). 

49.  Oomnum-lMr  oaaaB  generally 
see  supra  t  83. 

43.  See  supra  {  381. 

44.  Hoyt  V.  Bates,  81  Fed.  641; 
Bird  V.  Thanhouser,  160  111.  A.  653; 
Holt  v.  Silver,  169  Mass.  435:  48  NE 
837;  Stern  v.  Carl  Laemmle  Music 
Co.,  74  Misc.  262,133  NYS  1082  [aS 
lES  App.  Dlv.  896  mem,  139  NYS 
1146  mem];  Bobbs-Merrill  Co.  v. 
Universal   Film  Mfg.   Co.,    160   NYS 

{ill    WMmer    v.    Qreene,    66    HowPr 
<N.  Y.)  91. 

[a]  ««!•  ooatrovarted^— (1)  A 
bin  filed  in  the  state  court  alleged 
that  complainant  waa  the  author  of 
a  certain  song;  that  the  sons  and 
accompanying  music  were  his  prop- 
erty: and  that  defendants  without 
his  knowledg-e  procured  a  copyright 
thereon.  The  bill  -  prayed  that  de- 
fendants be  ordered  to  assign  the 
oopyrleht  to  complainant,  "by  In- 
strument of  assignment  such  as  Is 
provided  for  by  the  statute  of  the 
United  States,"  and  also  prayed  an 
Injunction  to  restrain  defendants 
from  Interfering  with  his  right  to 
the  use  of  the  song.  This  was  not  a 
suit  arising  under  the  copyright 
laws  of  the  United  States,'  so  as  to 
be  within  the  Jurisdiction  of  the 
federal  courts  and  removable,  but 
one  merely  Involving  the  title  to  the 
copyright.  Hoyt  v.  Bates,  81  Fed. 
641,  644  (where  the  court  said: 
"It  is  alleged  in  the  bill  that  the 
complainant  composed  a  certain 
song,  which  was  copyrightable,  and 
that  the  song  and  the  music  accom- 
panying it  'became  and  are'  his  prop- 
erty. There  is  nothing  which  con- 
tains any  admission  that  the  com- 
plainant ever  parted  with  the  pre- 
sumptive title  which  these  allega- 
tions are  sufflclent  to  vest  in  him. 
The  bill  further  alleges  that  the  re- 
spondents, without  tne  complain- 
ant's knowledge,  obtained  a  copy- 
,  right  for  the  song  In  their  own 
names,  and  that  they  have  no  right 
of  ownership  in  it.  .  .  .  The  bill 
assumes  that  the  copyright  Is  valid, 
and  It  alleges  no  Infrinijement,  nor 
anything  which  can  valse  any  ques- 
tion'as  to  its  scope  or  legality.  On 
this  statement  of  the  pleadings,  the 
only  issue  presented  by  the  bill  is 
one  of  title,  depending  on  the  rules 
of  the  common  law.  ...  It  has 
so  long  been  settled  that  a  suit  of 
that    character     is    not    within    the 


elass  of  removable  causes").  ■  (2) 
"In  the  present  case,  as  In  Hoyt  v. 
Bates,  81  Fed.  641,  the  question  is 
one  of  title  depending  on  the  rules 
of  common  law.  Did  plaintlfiFs  or 
defendant  have  the  common  law 
property  in  this  song  at  the  time 
when  defendant  applied  for-  a  copy- 
right? That  Is  the  underlying  ques- 
tion in  this  controversy.  If  title 
was  in  plaintiffs,  then  it  was  not  in 
defendant  If  it  was  not  in  defend- 
ant when  he  applied  for  a  copyright, 
then  the  Federal  court  has  no  juris- 
diction of  the  case,  because  defend- 
ant obtained  nothing  by  his  applica- 
tion for  a  (Sopyright.  Little  v.  Hall, 
18  How.  (U.  S.)  166,  IS  L.  ed.  328. 
If  the  Federal  court  has  no  juris- 
diction, then  there  must  be  jurisdio- 
tion in  this  court;  otherwise  no 
court  has  jurisdiction.  If,  on  the 
other  hand,  plaintiffs  had  no  com- 
mon law  property  in  the  song,  then 
the  complaint  must  be  dismissed  be- 
cause of  plaintiffs'  inability  to  make 
out  a  cause  of  action.  In  such  a 
case  dismissal  of  the  complaint  will 
be  accomplished  without  adjudlca^ 
tion  as  to  validity  of  the  copyright." 
Stern  v.  Carl  Laemmle  Music  Co.,  74 
Misc.  262.  26G,  133  NYS  1082 JaS  166 
App.  Dlv.  896  mem,  139  MYS  1146 
mem]. 

4S.  Little  V.  Hall.  18  How.  (U. 
S.)  166,  IS  L.  ed.  828;  Silver  v.  Holt, 
84  Fed.  809;  Bobbs-Merrill  Co.  v. 
Universal  Film  Mfg.  Ck>.,  160  NYS 
87:  WIdmer  v.  Greene,  66  HowPr 
(N.  Y.)  91  (where  the  state  court 
took  jurisdiction  of  a  controversy  to 
determine  the  rights  of  the  parties 
to  an  agreement  to  have  and  perform 
a  copyrighted  play).  See  also  Mid- 
dlebrook  v.  Broadbent,  47  N.  Y.  443, 
7  AmR  4B7;  Burrall  v.  Jewett,  2 
Paige  (N.  Y.)  134  (in  each  of  which 
cases  the  state  court  took  Jurisdic- 
tion of  a  controversy  arising  out  of 
a  contract  concerning  patent  rights). 

[a]  Hcea—  «oatraota. — Where 
plaintiff  has  undertaken  to  declare  a 
contract  for  a  license  to  make  photo- 
plays from  its  books  at  an  end  for 
failure  to  produce  the  .  photoplays 
within  the  time  limit  contained  In 
the  agreement,  its  rights  have  not 
ceased  to  be  contractual,  nor  are 
they  based  on  the  Federal  Copyright 
Act  of  March  4,  1909  (36  U.  S.  St.  at 
L.  1076  c  320),  and  a  state  court  of 
equity  will  have  jurlsdiolon  to  de- 
clare the  agreement  terminated. 
Bobbs-Merrill  Co  v.  Universal  Film 
Mfg.   Co.,   160   NYS  37. 

46.  Straus  v.  American  Publish- 
ers' Assoc.,  46  Misc.  251,  92  NYS  153 
[aff  103  App.  Dlv.  277,  92  NYS  1062]. 

47.  Hoyt  V.  Bates,  81  Fed.  641; 
Outcault  V.  Lamar,  136  App.  Dlv. 
110,    119    NYS    930;    Stem    v.    Carl 


parties  under  the  copyright  law.**  Where  the  com- 
plaint asserts  no  rights  under  the  copyright  laws, 
an  answer  pleading  a  defense  based  on  the  copy- 
right laws  does  not  oust  the  state  court  of  juris- 
diction.*' 

{$  383]  O.  Venue.  Prior  to  the  Ckipyright  Act  of 
1909,  there  were  no  special  provisions  as  to  the 
venue  of  copyright  suits,  and  accordingly  the  venue 
of  such  suits  was  governed  by  the  general  pro- 
visions of  the  judiciary  acts,  under  which  suits  aris- 
ing under  the  patent  and  copyright  laws  could  <  be 
brought,  either  in  the  district  of  which  defendant 
was  an  inhabitant,  or  in  any  district  in  which  he 
was  found.*^  The  provisions  in  the  act  of  1887 
that  no  suit  should  be  brought  in  any  district  other 
than  that  of  which  defendant  was  an  inhabitaB||; 
(except  where  jurisdiction  was  based  on  divene 
citizenship)  had  no  application  to  suits  arising 
under  the  patent  and  copyright  laws,  whieh  ooo- 
tinued  to  be  properly  brought  in  any  district  in 
which  defendant  could  be  found  and  served  wttfi 
process.**  The  act  of  1907  relating  to  liability  and 
injunctions  for  public  performance  of  dramatic  and 

Laemmle  Music  Co.,  74  Hisa  282, 
133  NYS  1082  [aff  165  App.  Dlv.  89J 
mem,  139  NYS  1146  mem]. 

[a]  The  supreme  oonrt  has  jaria. 
dlotlon  to  r«VMW  on  appeal  the  judg- 
ment of  a  state  court  enjoining  per- 
formance of  a  copyrighted  4rama,  on 
the  ground  that  such  copyrighted 
drama  was  a  piracy  on  plaintMrs 
common-law  rights  In  an  unpub)- 
Ilshed  drama  as  the  decision   denies 


a  federal  right.  Ferris  v.  Frohman, 
223  U.  S.  424,  82  SCt  263,  56  L..  ed. 
492. 

4a  Wagnef  v.  Wilson,  226  Fed. 
912;  Lederer  v.  Ferris,  149  Fed.  26(> 
(a  copyright  case  decided  In  1906, 
where  Holt,  J.,  reviewed  the  legisla- 
tion and  decisions  affectlpg  this 
rule). 

4a.  In  re  Keasbey,  etc.,  Co.,  160 
U.  a.  221,  16  SCt  273,  40  L  ed.  402 
(a  trade-mark  case);  In  re  Hohorst. 
160  U.  S.  668.  14  SCt  221.  87  L.  e£ 
1211  (a  patent  case);  Iiederer  .v. 
Ferris,  149  Fed.  250  (a  copyright 
case):  Bowers  v.  Atlantic,  etc., -R. 
Co.,  104  Fed.  887  (a  patent  case, 
where  Coxe,  J.,  reviewed  the  legis- 
lation and  decisions  on  this  subjeat); 
Spears  v.  Flynn.  102  Fed.  6;  Lederer 
V.  Rankin,  90  Fed.  449.  Contra 
Praser  v.  Barrle,  105  Fed.  787  IdlB 
appr  Lederer  v.  Ferris,  149  Fed.  264 
261)  (where,  after  correctly  holding 
that  the  act  of  1897  had  no  applicsr 
tlon  to  the  original  venue,  it  wcm 
Inadvertently  held  that  a  defendant 
could  be  sued  only  in  the  district  of 
his  realdenoe,  and  not  in  any  district 
in  which  he  might  be  found). 

"Accordingly  any  district  where 
the  defendant  happened  to  be  served, 
no  matter  how  distant  from  his 
home  or  the  place  of  infringement, 
was  a  proper  one  in  which  to  begin 
the  action.  .  .  .  There  was  not  a 
foot  of  ground  within  the  limits  of 
the  United  States  where  an  infringer 
was  safe  from  process."  Bowers  vi 
Atlantic,  etc.,  R.  (>>.,  104  Fed.  887, 
890   (per  Coxe,  J.,  in  a  patent  casa); 

[al    Beaaon  tor  rule. — "Under  this 

?rovislon  [1.  e.,  the  Judlolary  Act:  of 
789]  suits  arising  under  the  copy- 
right laws,  like  all  other  suits,  could 
be  brought  in  any  district  In  which 
the  defendant  could  be  personally 
served.  .  .  .  The  act  of  1-881 
however,  and  the  act  of  1875,  of 
which  it  is  an  amendment,  only  re- 
late to  suits  of  which  the  courts  of 
the  United  States  have  original 
cognizance  concurrent  with-  th* 
courts  of  the  several  states.  It 
therefore  did  not  apply  to  or  repeal 
the  existing  provisions  of  the  law 
in  reference  to  the  service  of  proc- 
ess in  suits  of  which  the  United 
States  courts  have  exclusive  jaris- 
dictlon.    .    .    .    Tilers     tuw     never 
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musical  oompositionB  made  no  provision  for  the 
manner  in  which  jurisdiction  should  be  originally 
obtained,  and  did  not  in  any  way  affect  the  ques- 
tion of  Tenne.*"  The  Copyright  Act  of  1909  pro- 
vides: "That  civil  actions,  suits,  or  proceedings 
arising  under  this  Act  may  be  instituted  in  the  dis- 
trict of  which  the  defendant  or  his  agent  is  an 
'inhabitant,  or  in  which  he  may  be  found.""  Obvi- 
ously, this  leaves  much  to  interpretation,  but  it  is 
believed  that  the  effect  of  it  is  to  authorize  copy- 
right suits  to  be  brought  in  the  district  of  which 
either  defendant  or  his  agent  is  an  inhabitant,  or  in 
the  district  where  either  of  them  can  be  found  pnd 
served."  The  kind  or  class  of  agent  contemplated 
by  the  statute  is  not  specified,  and  while  the  act 
probably  does  not  mean  every  kind  of  agent,  no 
matter  how  trivial  or  limited  his  powers,  doubtless 
it  includes  at  least  one  who  is  agent  in  the  very 
transaction  complained  of,  as  one  who  assists  in 
or  commits  infring^g  acts.^'  The  apparent  purpose 
of  the  statute  is  to  permit  suits  to  be  brought  in 

bMn  any  act  chuiKlng  the  rule  In 
copyright  cases.  ...  I  think, 
therefore,  that,  in  suits  arising  un- 
der the  copyright  law,  the  method  of 
'aervloe  provided  by  the  judlolary  aci 
is  still  In  force,  and  In  my  opinion 
-such  a  suit  may  be  brought  In  any 
district  In  which  the  defendant  can 
be  found  and  served  with  process." 
Ijederer  .v.  Ferris,  119  Fed.  250,  251 
(per  Holt,  J.,  speaking  In  1»06). 

90.  Fraser  v.  Barrle,  106  Fed.  T87 
fatr  116  Fed.  286,  6S  CCA  568,  and 
ezpl  and  appr  on  point  stated  In 
text  Lederer  v.  Ferris,  149  Fed.  260, 
tSl]  (these  decisions  are  applicable 
to  the  construction  9f  the  similar 
provision  In  I  26  of  thepresent  law) ; 
'Lederer  v.  Rankin,  90  Fed.  449. 

51.     Act   March   4,   1909    (SS   U.   S. 
St  at  L.  1076  c  220   I   25). 
—      siflulav 


[a]    A    MmMTkat  _ 

„ioa  exists  In  regard  to  suits  for  In- 
'frlngement  of  patents.  See  Judicial 
<3ode  (26  V.  S.  St.  at  L.  1100  c  281 

448).  And  see  Patents  [80  Cye  993]. 
ee  also  Bowers  v.  Atlantic,  etc., 
Co.,  104  Fed.  887  (where  this  act  Is 
construed). 

'  80.  West  Pub.  Co.  v.  ESdward 
.Thompson  Co.,  [IT.  S.  CIr.  Ct  3.  D. 
Of  N.  T.,  Jan.  S,  1911,  unreported]. 
.  [a]  This  was  tlis  tatsanmi  of 
ths  fraaMra  of  tha  >ot  as  appears 
from  the  report  of  the  committee  on 

{latents   which    reported    the   bill    in 
he  form  enacted.     Mr.   Currier,   for 
the    committee     said:    "Section     36 

firovides  that  suits  may  be  Instl- 
uted  In  the  district  of  which  the 
defendant  or  his  agent  Is  an  inhabit- 
ant, or  in  which  either  of  them  may 
1>e  found.  The  new  provision  'or  in 
which  he  may  be  found'  was  In- 
aerted  for  the  reason  that  to  limit 
the  Institution  of  actions  to  the  dis- 
trict of  which  the  defendant  is  an 
Inliabitant  would  fail  to  reach  the 
ease  of  an  Infringer  of  the  copyright 
«f  dramatic  works  or  of  city  directo- 
ries, etc.,  who  travels  from  state  to 
state  and  whose  real  habitation  It 
might  be  difficult  to  locate."  Report 
Of  House  Committee,  Report  No. 
1222.  60th  Congress,  2d  Session  p 
18. 

fb]  B«ls  avplMl— A  motion  to 
aside  service  of  process  was  de- 
nied on  the  following  facts:  De- 
fendant was  a  cori>oration  under 
the  laws  of  the  state  of  New  Tork. 
with  an  office  and  place  of  business 
only  in  the  eastern  district  of  New 
Tork.  Suit  for  infringement  was 
filed  In  the  southern  district  of  New 
Tork,  and  service  was  made  in  the 
southern  district  on  a  sales  agent 
who  was  soliciting  subscriptions  for 
the  InfringlnK  work  in  the  southern 
district.  Such  agent  was  an  Inhab- 
itant of  the  eastern  district.  West 
Pub.    Co.    V.    Edward    Thompson    Co., 


(U.  S.  Cir.  Ct.  S.  D.  of  N.  T.,  Jan.  6, 
1911,  unreported]. 

83.  Wagner  v.  Wilson,  225  Fed. 
912;  West  Pub.  Co.  v.  Edward 
Thompson  Co.,  [U.  S.  Cir.  Ct.  S.  D. 
of  N.  T.,  Jan.  6,  1911,  unreported] 
(stated  supra  note  62  [b] ).  See  Estes 
v.  Belford,  22  Fed.  276,  23  Blatchf.  1. 
2  (where  Wheeler,  J.,  In  a  trade- 
mark suit,  speaking  of  service  on  an 
agent  of  a  foreign  corporation,  said: 
"The  agent  is  agent  in  the  very 
transaction  out  of  which  the  suit 
arises.  The  corporation  is  found 
here  dolng<  this  business  by  this 
agent.  .  .  .  The  statute,  prob- 
ably, does  not  mean  any  agent  in 
any  business,  but  the  agent  In  the 
business  In  controversy  In  the  suit. 
.  .  .  This  is  not  any  hardship,  or, 
if  any,  not  an  undue  tiardahip,  upon 
this  defendant,  as  between  it  and 
the  orators.  It  is  compelled  to  an- 
swer away  from  its  domicll,  but  not 


a...,*       ...T.*^       Al^r,..      *^0      VaU(t«A.^«l,       MUk      AIVL 

any  further  away  than  It  has  gone 
voluntarily,  by  its  agents,  to  do  that 
which    has    given    occasion    for    the 


process,  and  its  service"), 

64t  Wagner  v.  Wflson,  225  Fed. 
912.  See  Copyright  Hearings,  Dec. 
7-11,  1906,  pp  180-181;  Copyright 
Hearings,  March  26-28,  1908,  p  164; 
Report  to  House  of  Representatives, 
60th  Congress,  8d  Session,  Report 
No.   2222  p  18. 

[a]  Sals  ivpUsA.— An  action  for 
Infringement  of  copyright,  under 
Act  March  4,  1909  (35  U.  S.  St  at  L<. 
1076  c  320),  may,  under  i  86  thereof, 
be  maintained  in  the  district  court 
of  the  district  where  there  Is  In- 
fringement by  the  principal  or  his 
agent  Wagner  v.  Wilson,  226  Fed. 
912. 

88.  Equity  Rules  rule  7;  Copy- 
right Rules  (Copyright  Office  But 
No.  14)  rule  1. 

86.  .  Ekiulty    Rules    rule    7. 

67.  See  Brown  v.  Church,  6  Fed. 
81  (action  for  penalty  for  false  no- 
tice) :  and  Courts  [11  C^yc  8841. 

Vedscal  Vtaotloe  Oonfanatty  Act 
as  applied  to  process  in  law  cases 
see  Courts  [11  Cyc  884]. 

88.  Judicial  Code  (36  U.  S.  St  at 
L.  1100  c  231  f  262);  U.  S.  Rev.  St 
{  718;  Hills  V.  Hoover,  220  U.  S.  829, 
31  set  402,  65  L.  ed.  486,  AnnCas 
1912C  562;  American  Tobacco  (%.  v. 
Werckmeister,  146  Fed.  375,  76  (XA 
647  [afr  138  Fed.  162.  and  aff  207  U. 
8.  284,  28  set  72,  62  L.  ed.  208,  12 
AnnCas   596]. 

"Where  the  state  statute,  or  prac- 
tice. Is  not  adequate  to  afford  the 
relief  which  Congress  has  provided 
in  a  given  statute,  resort  must  be 
had  to  the  power  of  the  BVderal 
court  to  adapt  its  practice  and  issue 
Its  writs  and  administer  its  reme- 
dies so  as  to  enforce  the  Federal 
law."     Hills    V.    Hoover,     220    TJ.    S. 


any  district  where  acts  of  infringement  axe  being 
committed.^ 

[i  384]  P.  Proceai  and  Write.  In  equity  suits, 
the  process  of  subpoena  is  the  proper  form  of  mesne 
pirocess  to  require  defendant  to  appear  and  answer 
the  bill  in  the  first  instance,'"  Writs  of  attachment, 
of  sequestration,  or  of  assistance  may  be  issued 
if  required,'"  In  actions  at  law,  the  ordinary  form 
of  process,  whether  called  a  summons,  a  citation, 
or  other  name,  is  nspd.'^  The  federal  courts  have 
power  to  frame  and  issue  new  writs  not  eqseeifically 
provided  for  by  statute  which  may  be  necessary  to 
the  exercise  of  a  jurisdiction  oonferred  by  law,  and 
agreeable  to  the  usages  and  principles  of  law,'*  and 
this  power  has  been  exercised  in  framing  writs  of 
seizure  in  aid  of  the  jurisdiction  to  enforce  for- 
feitures and  penalties  under  the  copyright  law." 
Service  on  an  agent  is  sufficient,  under  the  act  of 
1909."°  Service  must  be  made  on  either  the  prin- 
cipal or  his  agent,  in  the  district  where  the  suit  is 
brought,"  and  service  made  in  another  district  will 

329,   386,   81   SC!t   402,    66   L..   ed.    486. 
AnnCasl912C   662. 

68.  Hills  v.  Hoover,  220  U.  S.  329. 
81  set  402,  66  L.  ed.  486,  AnnCas 
1912C  662;  Richardson  v.  Bosselman. 
164  Fed.  781  (where  Lacombe,  J., 
refused  to  vacate  a  writ  of  seisure 
because  it  issued  and  was  executed 
before  summons  was  taken  oat); 
Stern  v.  Remlck,  164  Fed.  781  (mo- 
tion to  vacate  writ  of  seisure  de- 
nied); American  Tobacco  Co.  v. 
Werckmeister,  146  Fed.  376,  76  CCA 
647  [aff  138  Fed.  162,  and  aff  207  U. 
S.  284,  28  set  72,  62  U  «d.  208,  U 
AnnCas  695]. 

[a]  WMt  ta  aatnM  of  vepISTta.— 
"There-  is  no  difficalty  in  issuing  a 
writ  in  the  nature  of  a  writ  of  re- 

filevin  In  an  actioji  such  as  is  au- 
horlaed  by  i  49S&,  requiring  the 
marshal  to  seise  the  alleged  for- 
feited plates  and  copies,  and  «.i«iriwB 
In  the  same  suit  to  recover  tlie  pen- 
alty for  those  found  in  the  defend- 
ant's possession.  The  alleged  In- 
fringing matter  will  be  brought  into 
court  to  abide  its  order  and  judg- 
ment and  at  the  same  time,  in  the 
same  action,  a  recovery  may  be  had 
for  the  penalty  awarded.  'This  was 
the  view  of  the  statute  suggested  tn 
Bolles  V.  .Outing  Co.,  176  U.  S.  262. 
20  set  94.  44  L.  ed.  166.  It  was  also 
asserted  In  American  Tobacco  Co. 
V.  Werckmeister,  207  U.  S.  284,  ii 
set  72,  62  U  ed.  208,  18  AnnOks  69S 
affirmed  in  this  court 'in  Werckmeis- 
ter V.  American  Tobacco  Co..  207  U. 
S.  875,  28  SC!t  124.  62  L.  ed.  X64.'- 
Hills  V.  Hoover,  320  U.  S.  329.  137. 
31  set  402,  66  U  ed.  486.  AnnCas 
1912C  662.     See  also  supra  {  17*. 

[b]  OoatonaMgr  to  stats  gMMtloe. 
^A  writ  of  seisure  Issued  In,  or  pre- 
liminary to,  an  action  under  Rev. 
St  I  4966,  to  recover  the  penalty 
prescribed  thereby  for  each  copy  of 
an  infringing  copyrighted  publica- 
tion found  in  the  possession  of  the 
Infringer,  is  not  strictly  a  writ  of 
replevin,  but  only  in  the  nature  of 
such  writ  and  is  not  to  be  rendered 
Inoperative  by  the  technical  provS 
slons  of  a  state  statute.  Richardson 
v.  Bosselman,   164  Fed.  781. 

60l  Wagner  v.  Wilson.  226  Fed. 
912.  See  also  supra  |  188  text  and 
note  61. 

ei.  Wagner  v.  Wilson.  MS  Fed. 
912. 

[a]  Bvlo  anUaO. — "This  Is  not  a 
'local'  suit,-  and  hence  the  service 
did  not  give  Jurisdiction  over  the 
person  of  the  defendant  Even  in  a 
patent  case,  the  plalntllT  cannot 
have  process  served  in  another  dis- 
trict In  the  same  state  (Judicial 
Code  [Act  March  3.  1911,  c  231.  36 
Stat  1100]  {  48  [Comp.  St  1913, 
I  1030]),  but  must  make  service  of 
the  alleged   agent.     Service   of  sum- 


FOr  later  oases,  dsvelopmeats  and  okaagss  in  the  law  see  cumulative  Annotations,  same  tltls,  pass  and  note  number. 
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[$  386]  Q.  Parties'"—!.  Plaintifla— a.  In  CkneraL 
The  legal  owner  of  the  copyright  may'  sue  for  its 
infringement  either  at  law  or  in  equity,*^  although 
the  beneficial  ownership  is  in  another.  The  a»- 
signee  of  a  copyr^ht  may  sue  in  his  own  name  for 
infringement,"*  for  copyrights  are  assignable  so  as 
to  pass  the  legal  title.  Formerly  an  assignee  was 
permitted  to  sue  at  law  in  the  name  of  his  assignor."' 


A  mere  licensee,  as  a  general  rule,  eannot  sue  i» 
his  own  name  strangers  who  infringe.""  But  even 
a  mere  licensee,  if  his  license  is  exclusive  for  a 
specified  time  and  territory,  may  sue  in  equity  to 
protect  his  limited  interest.'"  But  a  mere  agent  to 
sell  has  not  such  a  real  interest  in  a  work  as  will 
entitle  him  to  relief."  The  owner  of  the  equitable 
title  is  not  a  mere  licensee  and  he  may  sue  in 
equity,^^  particularly  where  the  owner  of  the  legaj 


mons  will  be  set  aside."     Wagner  y. 
■Wllsonj22B  Fed.  912. 

e8>  Wagner  y.  WUson,  2S6  Fed. 
912.  . 

63.  Vtvtlas;  Qenerally  see  Parties 
[SO  Cyc  1].  In  equity  see  Equity 
[16  Cyc  181]. 

64.  Historical  Pub.  Co.  v.  Jones 
Pub.  Co.,  231  Fed.  6S8.  145  CCA  524; 
Scrlbner  v.  Clark,  SO  Fed.  473  [all  144 
U.  S.  488,  12  set  734,  38  L.  ed.  5141; 
Scrlbner  v.  Henry  O.  Allen  Co.,  49 
Fed.  854;  Black  v.  Henry  Q.  Allen 
Co.,  42  Fed.  618,  9  LRA  433;  Hanson 
V.  Jaccard  Jewelry  Co..  32  Fed.  202; 
Kstes  V.  Wllllama,  21  Fed.  189: 
TuengUng  v.  Scblle,  12  Fed.  97.  20 
Blatchf.  452:  Little  v.  Oould.  16  F. 
Gas.  No.  8.394.  2  Blatchf.  166:  15  F. 
Cas.  No.  8,395,  2  Blatchf.  362;  Roberts 
V.  Myers,  30  F.  Cas.  No.  11,906.  Brunn. 
Coll.  Cas.  698;  Shook  v.  Rankin,  21 
F.  Cas.  No.  12,804.  6  Blss.  477;  Ber- 
nard V.  Bertonl,  14  Que.  Li.  219. 

[a]  Oa*  who  Is  tlia  owanr  of  a 
oopmdcbt  »t  tlM  ttma  of  th»  lUlBir  of 
m  Mil  for  iafilncameat,  and  at  the 
tiime  of  the  threatened  acts  of  In- 
fringement, may  maintain  a  suit  for 
Injunction,  although  at  the  time  of 
the  previous  act  of  Infringement  he 
was  not  the  owner.  Historical  Pub. 
Co.  V.  Jones  Pub.  Co.,  231  Fed.  688, 
146  CCA  524. 

68.  Hanson  v.  Jaccard  Jewelry 
Co..  82  Fed.  202  (equity);  Little  v. 
Gould,  16  F.  Cas.  No.  8,395,  2  Blatchf. 
362. 

66.  New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  »94;  Roberts  v.  Myers, 
20  F.  Cas.  No.  1:1,906,  Brunn.  Coll. 
Cas.  698.  -" 

67.  AssUrnmeat  of  eosrjtlght  see 
supra  II  246-262. 

68.  See  generally  Assignments  if 
7-60. 

[a]  Sf  the  antlker-refttsed  to  allow 
plaintiff  to  bring  the  action  in  his 
name,  defendant  might  be  ordered  to 
admit  at  the  trial  that  plaintiff  was 
the  legal  proprietor  oi  the  work. 
Sweet  V.  Cater,  11  Sim.  572,  34  Bng 
Ch  672,  69  Reprint  994. 

68.  Pitch  V.  Toung,  230  Fed.  743 
[aff  239  Fed.  1021  mem,  152  CCA  664 
meml;  New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  994;  Lederer  v.  Saake, 
166  Fed.  810  [rev  on  other  grounds 
174  Fed.  136.  98  CCA  571];  Wooster  v. 
Crane,  147  Fed.  516,  77  CCA  211;  Em- 
pire City  Amusement  Co.  v.  Wilton, 
134  Fed.  132;  London  Printing,  etc.. 
Alliance,  Ltd.  v.  Cox,  [1891]  3  Ch. 
291;  Heap  v.  Hartley,  42  Ch.  D.  461. 
See  Neilson  v.  Horniman,  26  T.  L.  R. 
684  (app  dism  26  T.  L.  R.  188  (sole 
license  to  produce  play  except  in 
London  and  suburbs).  But  see  Tuck 
V.  Canton,  51  L.  J.  Q.  B.  363  (where 
a  licensee  was  held  entitled  to  sue). 

[a]  BMSon  for  mle^.— "It  must  be 
remembered  throughout  that  the 
remedies  here  sougnt  are  statutory 
creations.  They  have  been  made 
drastic  to  protect  authors  against 
wrongful  Invasions,  but  they  were 
not  intended  to  be  cumulative,  so  as 
to  subject  a  defendant  to  more  than 
one  recovery  for  the  redress  of  one 
wrong.  Under  section  26  of  the  act, 
which  enumerates  the  remedies,  an 
infringer,  among  other  things,  "shall 
be  liable  ...  to  pay  to  the  copy- 
right proprietor  such  damages  as  the 
copyright  proprietor  may  have  suf- 
fered due  to  infringement.'  Yet,  if 
plaintiff'*  theory  were  right,  the 
anomalous  result  would  follow  that 
not  only  plaintiff,  but  every  other 
licensee  of  plaintiff,  could  severally 
sue  the  defendant,  and  each  obtain  a 


I  separate  Judgment  for  one  and  the 
same  violation  of  a  copyright  which 
no  one  of  them  owned,  but  in  respect 
of  which  each  had  only  certain 
special  or  limited  rights. 
Finally,  it  Is  aald  that  If  the  owner 
of  rights  such  as  in  the  case  at  bar 
cannot  sue  under  the  act,  but  is  re- 
mitted to  an  appropriate  action  be- 
cause of  the  Invasion  of  Us  contract 
rights  obtained  from  the  author,  then 
that  a  valuable  protection  will  be 
lost  to  the  author  as  the  result  of  the 
diminished  protection  to  his  trans- 
feree. I  think  I  fully  appreciate  the 
new  situations  which  the  enlarged 
use  of  copyrighted  works  has  de- 
veloped commercially.  The  motion 
picture  scenario,  the  dally  short 
story  in  the  newspaper,  the  growing 
vogue  of  the  concise  one-act  play  and 
of  the  short-story  magazine,  have  all 
been  developments  towards  special- 
isation, which  doubtless  render  par- 
ticular rights  of  Increasing  import- 
ance; but  if  the  statute  has  not  met 
these  new  developments,  and  In  this 
regard  I  do  not  express  my  opinion, 
the  time-worn  answer  of  the  courts 
is  that  the  subject-matter  then  be- 
comes one  for  legislative  considera- 

.tlon."     New  Fiction  Pub.  Co.  v.  Star 
Co.,  220  Fed.  994,  996,  997. 

[b]  AppUeattoaa  of  xxOm. — (1) 
Where  an  American  copyright  of  a 
Oerman  play  was  taken  In  the  name 
of  the  author,  a  contract  by  which 
he  granted  the  stage  right  to  pro- 
duce the  play  in  the  United  States  to 
another  does  not  vest  the  latter  with 
the  right  to  sue  in  his  own  name  for 
penalties  for  Infringement.  Lederer 
V.  Saake,  166  Fed.  810  [rev  on  other 
grounds  174  Fed.  136,  98  CCA  671]. 
(2)  An  assignment  of  a  part  of  the 
rights  protected  by  a  copyright,  as  of 
the  right  of  serial  publication,  oper- 
ates merely  as  a  license,  and  does 
not  carry  the  right  to  sue  for  in- 
fringement given  to  the  "copyright 
proprietor."  New  Fiction  Pub.  Co.  v. 
Star  Co.,  220  Fed.  994.  (3)  The  own- 
ers of  the  copyright  of  a  play 
granted  to  plaintiff  'Ihe  sole  license*' 
to  produce  the  play  for  twelve 
months,  except  In  London  and  Its 
suburbs.  Plaintiff  sued  defendants 
for  having,  without  his  sanction,  pro- 
duced the  play  at  Manchester,  and 
It  was  held  tliat  as  plaintiff  did  not 
hold  an  assignment  of  the  acting 
rights,  but  only  a  "sole  license,"  he 
had  no  title  to  sue  In  hls.own  name. 
Neilson  v.  Homlman,  28  "r.  L.  R.  188 

Iappr  London  Printing,  etc.,  Alliance, 
.ltd.  V.  Cox,  [189J1  8  Ch.  2911. 

[c]  Analogy  of  patent  oiraes  ap- 
plied.— (1)  "The  licensee  under  a 
patent  cannot  sue  alone  in  his  own 
name,  and  every  partial  assignee  of 
patent  rights,  who  does  not  fake  an 
undivided  part  of  the  whole  patent  or 
a  territorial  share  of  the  whole 
patent  (or,  perhaps,  an  undivided 
part  of  a  territorial  share),  Is  deemed 
a  mere  licensee.  .  Rev.  St.  !  4898  [U. 
S.  Comp.  St.  1901,  p.  33871;  Qayler 
V.  Wilder,  10  How.  477.  13  L.  ed.  604. 
Section  4954  [U.  S.  Comp.  St.  1901, 
p.  34071.  which  deals  with  the  assign- 
ment of  copyright,  is  similar  to  sec- 
tion 4898,  and  by  analogy  it  seems 
that  an  assignee  of  'the  exclusive 
right  to  dramatise'  is  a  mere  licensee, 
and  so  cannot  sue  in  his  own  name. 
See  Black  v.  Henry  G.  Allen  Co..  42 
Fed.  618.  621,  9  LRA  433;  Keene  v. 
Wheatley,  14  F.  (3as.  No.  7.644,  4 
Phila.  167.  In  Roberts  v.  Myers,  20 
F.  C:as.  No.  11,906,  the  court  held  that 
the  assignea  of  the  exclusive  right  to 


act  and  represent  a  copyrighted 
dramatic  composition  for  one  year 
could  sue  in  his  own  name.  'That 
case  Is  not  precisely  analogous  to 
this."  Umpire  City  Amusement  Ox 
V.  Wilton,  134  Fed.  132,  133.  (2) 
"Judge  Sprague,  indeed,  in  Roberts 
V.  Myers,  20  F.  Cas.  No.  11,906, 
Brunn.  Coll.  Cas.  698,  held  that  aji 
assignment  of  the  rlglit  to  perform 
a  play  for  a  limited  period  would  givi 
the  assignee  the  right  to  sue;  but 
that  was  certainly  an  extension  of 
the  rules  applicable  to  patents,  end  a 
step  further  than  It  is  necessary  to 
go  in  the  case  at  bar."  Pitch  v. 
Young,  230  Fed.  743,  745  [aff  '89  Fed. 
1021  mem.  152  CCA  664  mem). 
(3)  "As  I  understand  the  rule  gov- 
erning the  right  of  a  licensee  to  sue 
in  his  own  name  for  infringement. 
It  is  settled  by  the  Waterman  v. 
Mackenzie,  138  U.  S.  252,  11  SCt  334; 
34  L.  ed.  923  (approved  In  Pope  Mfg. 
Co.  V.  OormuUy,  etc.,  Mfg.  Co.,  ifl 
U.  S.  248,  12  set  641,  36  L.  ed..423)i 
that  the  assignee  or  licensee  of  a 
part  of  the  patent  rights  In  certain 
territoiy.  or  even  in  the  whol* 
country  cannot  sue  in  his  own  nam& 
because  the  patent  Is  an  entirety  .and 
cannot  be  divided  up  among  ilifferent 
owners.  The  so-called  exclusive  li- 
censes In  this  case  Included  only  thi 
right  to  use  and  sell,  and  not  t^ 
manufacture.  In  the  Fountain  Pen 
Case  there  was  a  license  to  manufacf 
ture  and  sell,  without  the  express 
right  to  use,  and  it  was  held  that  tm 
licensee  could  not  sue  in  his  own 
name,  either  at  law  or  in  equity." 
Consolidated  Rubber  Tire  Co,  v.  B.  R 
Ooodrlch  Co.,  237  Fed:  893,  894  (» 
patent  case).  , 

Uoaaae  AlstlBralalwa  from  mMttlit 
maat  see  supra  i  248. 

70.  Photo  Drama  Motion  Picture 
Co.  v.  Social  Uplift,  etc.,  Co.,  220  Fe{ 
448,  137  CCA  42  (where  the  licensee 
of  the  motion  picture  rights  in  a 
novel  was  permitted  to  maintain  a 
suit  against  a  rival  claimant  to  such 
license);  Hill  v.  Whalen,  220  Fed.. 
359;  Roberts  v.  Myers,  20  F,  Cas.  No. 
11,906,  Brunn.  Coll.  CaS.  698. 

[a]  Ab  ssslgnes  of  the  •zolnattri 
right  of  acting  and  represshtiar  a 
copyrighted  drama  for  one  year 
throughout  the  United  States,  except- 
ing five  specified  cities,  may  maintain 
an  injunction  suit  in  his  own  i)ame 
against  a  mere  wrongdoer.  Roberta 
v.  Myers,  20  F.  Cas.  No.  11,906,  Bruni). 
Coll.  Cas.  698.  See  also  Aroit- 
son  V.  Fleckensteln,  28  Fed.  76;  Aron- 
son  V.  Baker,  43  N.  J.  Eq.  365.  12  A 
177  (both  cases  applying  the  same 
rule  to  an  exclusive  licensee  under 
the  common-law  dramatic  perform- 
ing right). 

Parttal  and.  llniltaa  aBalgnaeata 
see  supra  I  247. 

71.  Nlcol  v.  Stockdale,  8  Swanst. 
687.  36  Reprint  1083. 

7S.  Wooster  v.  Crane,  147  Fed.  616, 
616,  77  CCA  211;  Lawrence  v.  Dana,  16 
P.  Cas.  No.  8,136,  4  Cliff.  1;  Little  v. 
Gould.  16  F.  C&B.  No.  8.394,  2  Blatchf. 
165,  15  F.  Cas.  No.  8,396,  2  Blatchf. 
362;  Plerpont  v.  Powle,  20  P.  C^as.  No. 
11,152,  2  Woodb.  &  M.  23;  Pulte  v. 
Derby.  20  F.  Cas.  No.  11,465,  6  Mc- 
Lean 328;  Sims  v,  Marryat,  17  Q.  B. 
281,  79  ECL  281,  117  Reprint  1887: 
Turner  v.  Robinson,  10  Ir.  Ch.  121 
[aff  10  Ir.  Ch.  510];  Hodges  v.  Welsh, 
12  Ir.  Eq.  266;  Bohn  v.  Bogue,  10 
Jur.  420;  Sweet  v.  Shaw,  3  Jur,  217; 
Mawman  v.  Tegg,  2  Ruse.  385,  3  Bng 
Ch  885,  38  Reprint  380;  Sweet  v. 
C^ler.  11  Sim.  672,  34  EngCh  672,  fi» 
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titte  is  the  infringer,  or  one  of  the  infringers,  thus 
*<ftftttpying  a  position  hostile  to  plaintiff.''  By  ex- 
press. jEirovision  of  the  present  statute,  ' '  any  party 
<4^;rieved"  may  sne  for  an  injunction  to  restrain 
the  violation  of  any  right  secured  by  the  copyright 
VawsI" 

■' '[<  386]  b.  Joinder.  Joint  proprietors  of  copy- 
Tight  may  >  sue  jointly  for  its  infringement,"  but 
'persons  not  having  a  common  interest  in  the  sub- 
ject of  the  suit  cannot  be  joined  as  coplaintiffs." 
But  although  the  joint  owners  of  copjrright  take  as 
ti^nants  in  common,  and  not  as  joint  tenants,''  any 
oue  or  more  of  them  may  maintain  an  action  against 
a  stranger  for  an  infringement  of  the  entire  copy- 
right.'^ In  a  suit  by  the  owner  of  only  an  equitable 
.title,  the  owner  of  the  l^al  title  must  ordinarily 
he  joined  as  a  party.'"  But  in  a  suit  by  an  assignee 
df  only  a  limited  interest,  or  by  a  mere  licensee,  to 
protect  such  limited  interest,  the  owner  of  the  re- 
maining rights  in  the  copyright  need  not  be  joined.*" 
In'  an  action  for  penalties,  the  United  States  need 
i^t  be  made  a  party,  although  entitled  to  one  half 
of  the  penalties  recovered."  Under  the  equity  rules, 
^!I  persons  having  an  interest  in  the  subject  of  the 
action  and  in  obtainii^  the  relief  demanded  may 
join  as  plaintiffs.*' 

JlWprint  994;  Colburn  v.  Duncombe.  9 
8Un.  151.  IC  EngCh  161,  59  Reprint 
3^6;  Chappell  v.  Purday,  4  Y.  &  C. 
Exch.  485  [Um  Millar  v.  Taylor,  4 
^urr.  2303.  98  Reprint  2011. 

,"It  la  the  general  rule  that  a  mere 
licensee  cannot  in  its  own  name  sue 
fltrangers  who  Infringe.  Blrdsell  v. 
fihaliol.  112  U.  S.  485.  5  SCt  244,  28 
ti.  ed.  768.     Here,  however,  the  com- 

Elainant  is  not  a  mere  licensee,  but 
aa  the  full  equitable  title,  tuid 
Wposter,  who  has  the  legal  title.  Is 
pne  of  the  infringers  and  occupies  a 
position  altogether  hostile  to  the 
complainant.  Its  right  in  this  situa- 
t4on  to  sue  in  equity  in  its  own  name 
Is  plain  in  principle  and  well  estab- 
Ushed  by  authority."  Wooster  v. 
Crane,  supra:  ' 

(a)  vniwra  »  pUbitla  baa  •  rood 
Mnltsble  tltla,  a  court  of  equity  will 
interfere  to  protect  his  copyright 
from  piracy  even  though  it  should 
.not  be  quite  clear  that  his  legal  title 
Is'  complete.  Mawman  v.  Tegg,  2 
Rubs.  385,   3   BngCh   385,   38   Reprint 

"  (bl  It  th*-  aqnlteUe  rlglit  to  the 
«OD]nrUrllt  1»  omuplate.  the  court  will 
iitCke  care  that  the  real  question  shall 
^  tried,  notwithstanding  there  may 
oe  a  defect  in  respect  of  the  legal 
DfOperty.  Bohn  v.  Bogue,  10  Jur. 
«0. 

(o]  JLB  MOitabla  laterest  limitaa 
Jb  point  of  timo  is  sufficient.  Sweet 
y7  Cater,  II  Sim.  572,  34  BngCh  672, 
69  Reprint  994. 

,  [d]  A  elMtr  oolor  of  title  with  as- 
sertion of  right  is  sufiflclent.  Maw- 
*ton  V.  Tegg,  2  Russ.  385,  3  EngCh 
185.  38  Reprint  380;  Oxford,  etc., 
Univ.  V.  Richardson,  6  Ves.  Jr.  689, 
$1  Reprint  1260. 

•  98.  Wooster  v.  Crane,  147  Fed. 
M5.  77  CCA  211. 

•^  T4.  Act  March  4,  1909  (35  U.  S.  St. 
at  U  1076  c  320  f  36);  .^llan  Co.  v. 
Boyal  Music  Roll  Co.,  196  Fed.  926. 

[kt .  A  Iloensea.tQ  make  reoorda  for 
the  meobonleal  reprodnetlon  of  mnalo 
was  held  to  be  a  person  aggrieved 
imd  entitled  to  sue  for  injunction 
Af^inst  the  copying  of  his  records. 
'JEoMtin  Co.  V.' Royal  Music  Roll  Co., 
196  Fed.  926  (where  a  preliminary 
Injunction  was  granted.  It  would  be 
,<liincult,  however,  to  point  out  in  the 
titatute  any  provision  securing  any 
tight  in  such  records,  unless  they  are 
themselves  copyrightable,  and  copy- 
ff^ted,  as  to  which  see  supra  S  123). 
"TS.     Stevens  v.  Wildy.  19  L.  J.  Ch. 


[$  387]  2.  Defendants.  The  infringement  of  a 
copyright  is  a  tort  and  all  persons  concerned  therein 
are  jointly  and  severally  liable  as  joint  tort 
feasors.**  The  rule  as  to  parties  follows  the  rule 
of  liability.**  But  where  defendants  have  acted 
severally,  and  not  jointly  or  in  concert,  in  commit- 
ting an  infringement,  they  cannot  be  sued  jointly.*' 

[$  388]  B.  Defenses— 1.  In  GenoraL  A  denial  of 
any  fact  essential  to  plaintiff's  title  and  right  to 
relief  is  of  course  a  defense.  These  matters  have 
already  been  treated  in  detail.**  A  denial  of  in- 
fringement or  of  liability  therefor  is  likewise  a  de- 
fense. This  also  has  been  specifically  treated."  The 
eSect  of  laches  and  acquiescence  as  a  bar  to  equi- 
table relief,**  of  the  omission  of  the  notice  of  copy- 
right from  .published  copies,**  of  the  failure  to  file 
notice  of  user  of  music  on  mechanical  devices,"*  and 
of  compulsory  licenses  for  the  mechanical  reproduc- 
tion of  music*^  have  likewise  all  been  considered. 
There  remain  a  few  conventional  or  affirmative  de- 
fenses which,  assuming  the  existence  of  plaintiff's 
copyright  and  its  infringement,  may  yet  bar  relief." 

[^  389]  2.  Onstom  to  Copy.  A  custom  of  the 
trade  to  copy  certain  classes  of  literary  work  is  no 
defense  to  an  action  for  infringement  of  the  cc^y- 
right  in  such  work." 


190  (where  the  book  had  been  com- 
posed by  one  of  the  plaintiffs,  and 
all  the  plaintiffs  had  caused  the  book 
to  be  published  for  their  joint  bene- 
fit). See  Myers  v.  Callaghan.  26  Fed. 
441.  24  Fed.  636  raff  128  U.  S.  617, 
9  SCt  177,  32  L.  ed.  647]  (where  this 
was  done). 

TO.  Tully  v.  Triangle  BMlm  Corp., 
229  Fed.  297:  Page  v.  Townsend.  6 
Sim.  396,  9  BngCh  395,  68  Reprint 
385. 

[a]  Jolaaar  of  llocnaea  aad..  pro- 
prietor.—Where  the  author  of  a 
copyrighted  drama  assigned  the  right 
to  produce  and  present  It  on  the 
stage  by  a  company  of  players,  re- 
serving all  other  rights,  including 
the  moving  picture  rights,  the  li- 
censee was  not  a  proper  party  to  a 
suit  for  infringement  of  the  copy- 
right by  producing  a  motion  picture 
play,  although  this  production  would 
be  financially  Injurious  to  the  li- 
censee by  diverting  persons  who 
might  see  the  play  from  doing  so. 
Tully  v.  Triangle  Film  Co.,  229  Fed. 
297. 

77.  See  supra  S  261. 

78.  Laurl  v.  Renad,  11892]  3  Ch. 
402;  Prince  Albert  v.  Strange,  2  De 
a.  &  Sm.  662,  64  Reprint  293,  1  Hall 
&  T.  1,  47  Reprint  1302.  1  Macn.  & 
O.  26.  47  EngCfh  19.  41  Reprint  1171. 

79.  Historical  Pub.  Co.  v.  Jones 
Pub.  Co.,  231  Fed.  638,  146  CCA  624; 
Sweet  v.  Maugham,  11  Sim.  61,  34 
BngCh   51.    59  Reprint  793. 

[a]  Sxecntory  ooatraot  to  MHdgn. 
—An  agreement  whereby  the  owner 
of  the  copyright  agreed  to  sell,  and 
the  other  party  agreed  to  buy,  the 
copyright,  the  sale  to  be  executed 
nearly  two  years  thereafter  on  the 
buyer  making  a  certain  payment, 
vests  an  equitable  title  to  the  copy- 
right in  the  buyer,  which  gives  It 
sufflclent  interest  in  a  bill  by  the 
seller  and  the  buyer  to  restrain  the 
infringement.  Historical  Pub.  Co.  v. 
Jones  Pub.  Co.,  231  Fed.  638,  145  CCA 
624. 

[b]  Oral  contract. — Where  merely 
a  verbal  agreement  had  been  made' 
between  the  authors  and  the  pro- 
prietor, a  legal  assignment  was 
necessary  to  avoid  the  necessity  of 
making  them  parties.  Sweet  v. 
Maugham,  11  Sim.  51,  34  EngCh  61, 
59    Reprint    793. 

80.  Roberts  v.  Myers,  20  F.  Gas. 
No.   11.906,   Brunn.  Coll.   Cas.   698. 

81.  Werckmelster  v.  American  To- 
bacco Co.,  207  U.  S.  376,  384,  28  SCt 
124,    62   L.   ed.   264. 


"There  Is  no  requirement  that  the 
United  States  shall  be  a  party  to 
the  action,  and  we  think  the  pur- 
pose of  the  statute  was  to  make  the 
proprietor  of  the  copyright  account- 
able to  the  United  States  for  one- 
half  of  the  money  penalty  recov- 
ered." Werckmelster  y.  American 
Tobacco  Co.,  supra. 

88.  Historical  Pub.  Co.  'X.  Jones 
Pub.  Co.,  231  Fed.  <S8.  145  CCA  524; 
Gaumont  Co.  v.  Hatch.  208  Fed.  378. 
See  also  Equity   [16  Cyc  181]. 

Fa]  Owsen  and  1— aeea  of  motion 
plctnre  fllm^— The  owner  of  a  copy- 
righted moving  picture  film  and  his 
lessees  within  a  certain  territory 
who  have  contracted  to  return  it  on 
termination  of  the  lease  may  join  in 
a  suit  to  enjoin  a  third  person  from 
Infringement  by  making  or  exhibit- 
ing copies  of  such  film.  Gaumont 
Co.  V.  Hatch,   208  Fed.  378. 

83.  Gross  v.  Van  Dyk  Gravure 
Co.,  230  Fed.  412.  144  CCA  564.  See 
supra  ii  331-335.  See  also  Torts 
[38  Cyc  483]. 

84.  SPe  Parties  [30  Cyc  1]. 

85.  DiUy  V.  Dolg.  2  Ves.  Jr.  486, 
80  Reprint  738. 

[a]     Bnla   applied. — A  separate  suit 
n'lst    be   brought    against    each    per- 
son taking  cApies  of  a  spurious  edi- 
tion  for  sale.     Dllly   v.   Dolg,   2   Ves. 
Jr.  486.  30  Reprint  738. 
88.     Oroas   rsferenceai 
Hamagps  see  supra  Si  357-364. 
Discovery  see  supra  {   356. 
Duration  and  extension  of   term  see 

supra  if  236-244. 
Forfeiture  see  supra   ii    367—370. 
Injunctions  see  supra  gi    841-352. 
Penalties  see  supra  ii  371-373. 
Profits  see  supra  ii  353-356. 
Requirements  for  securing  and   pre- 
serving copyright  see  supra  SI  167- 
234. 
Royalties  for  mechanical  musical  de- 
vices see  supra  if  374.  376. 
Transfers,     licenses,     and     contracts 

see  supra   ii   245-262. 
What  may  be  copyrighted  see  supra 

Si  90-143. 
Who  entitled  to  copyright  see  sapra 
19   144-163. 

87.  lafrlnfaiaaat  and  TUMOiXr 
tlurafor  see  supra  ii  S6S-4S5. 

88.  See  supra  i  348: 

88.     See  supra  Ii  194-196.  212-219. 

90.  See  supra  if  374,  ST6. 

91.  See  supra  I  8SS. 

93.     See  infra  {|  389-392. 

93.  Walter  v.  SteinkopfT.  [1892]  3 
Ch.  489  (holding  that  a  general  cus- 
tom among  journalists,  to  allow  one 


Pot  IMer  oaaaa,  daValopments  and  o&anfea  in  the  law  see  oumnlatlve  Annotations,  same  title,  page  andnote  number. 


§§  390^391] 


COPYRIGHT  AND  LITERARY  PROPERTY 


(13  C.  J.]     U9;7 


[$  390]  3.  Unclean  Hands.  Unclean  hands  is  a 
bar  to  equitable  relief.^  An  immoral  work  viU  not 
be  protected;"  but  general  immorality  or  illegal 
acts  not  affecting  the  particnlar  right  asserted  in 
the  suit  is  no  defense.  Membership  by  plaintiff 
in  an  illegal  Xiombination  in  violation  of  state  or 
federal  antitrust  laws  is  no  defense  to  a  suit  for 
infringement  of  copyright.^  Importation  of  copies 
of  the  copyrighted  work  by  plaintiff  in  violation  of 
the  statute  by  reason  of  noncompliance  with  the 
domestic  manufacturing  requireinents  is  no  de- 
fense.'* Where  plaintiff's  work  is  itself  a  piracy, 
plaintiff  does  not  come  into  court  with  clean  hands,"* 
and  equity  will  afford  him  no  relief,  although  the 
infringement  is  clearly  established.^ 

[%  391]  4.  Former  Adjudication.    A  final  judg- 

newspaper  to  copy  from  another  on 
condition  of  tsXvlnt;  credit  was  no 
defense  to  an  action  for  Infringe- 
ment of  copyright):  Maxwell  v. 
Somerton,  30  L.  T.  Hen.  N.  8.  It; 
"Wyatt  V.  Barnwd.  S  Ves.  &  B.  77, 
S5  Reprint  408;  HoRg  v.  Klrby.  8 
Vca.  Jr.  215,  82  Reprint  888;  Max- 
well V,  Somerton,  22  Wkly.  Rep,  318, 

"The  plea  of  the  existence  of  such 
ctistom,  or  habit,  or  practice  of  copy- 
ing as  Is  set  up  can  no  more  be  sup- 
ported when  challenged  than  the 
highwayman's  plea  of  the  custom 
of  Hounslow  Heath.  It  has  often 
beeri  relied  upon  as  a  defence  In 
such  cases,  but  always  has  been  re- 
pudiated by  the  Courts.  In  one  of 
the  early  cases,  Wyatt  v.  Barnard, 
8  Ves.  &  B.  77,  85  Reprint  408,  the 
defendant  relied  on  'the  usual  prac- 
tice' among  publishers  of  magazines 
to  take  articles  from  each  other; 
but  Lord  Bldon  pointed  out  that  such 
a  custom  could  not  control  the  law." 
'Walter  v.  Steinkopff,  [1892]  3  Ch. 
48$,  499. 

94b  Harms  v.  Stern,  231  Fed.  645, 
145  CCA  531;  Stone  v.  Dugan  Piano 
Co.,  220  Fed.  837.  136  CCA  683;  Ed- 
ward Thompson  Co.  v.  American  Law 
Book  Co.,  122  Fed.  922.  59  CCA  148, 
62  LRA  607  frev  121  Fed.  907]. 

fa]  Oopynglit  no  cxAaptloa  to 
mle. — "There  is  nothing  in  the  fact 
that  the  injunction  is  asked  to  pro- 
tect a  copyright  which  takes  the  case 
out  of  the  general  principle  to  which 
we  have  referred.  In  Kerr  on  In- 
junction (5th  Ed.)  413,  the  rule  is 
laid  down  respecting  the  right  to  an 
injunction  in  copyright  cases  as  fol- 
lows: 'The  interference  of  the  court 
by  injunction  l>elng  founded  on  pure 
equitable  principles,  a  man  who 
comes  to  the  court  must  be  able  to 
show  that  his  own  conduct  in  the 
transaction  has  been  con>»lstent  with 


ment~or  decree  in  an  action  for  infringement  Is  a 
bar  to  another  action  between  the  same  parties  for 
the  same  infringement.^  Thus  a  judgment  forfeiting 
infringing  copies  was  a  bar  to  a  second  action  to 
recover  statutory  penalties,  because  both  could  have 
been  enforced  in  the  first  action.^  It  has  been  held 
that  a  judgment  against  the  lithographer  who  made 
infringing  sprints  for  an  infringer  for  the  value  of 
such  prints  is  a  bar  to  an  action  for  the  value  of 
,the  same  prints  brought  against  such  infringer.*  A 
decree  merely  for  an  injunction,  where  no  account- 
ing for  profits  was  in  fact  sought  or  obtained,  al- 
though formally  prayed  for  in  the  bill,  was  no  bw 
to  a  subsequent  action  at  law  for  stattitoiy  dam- 
ages under  the  prior  law."  The  rule  may  be  differ- 
ent now  in  view  of  the  statute  authorizing  proceed- 


«quity.  A  book  accordingly  which  is 
Itself  piratical  cannot  be  protected 
from  invasion,  nor  will  the  court 
protect  by  Injunction  a  work  which 
Is  of  an  immoral,  Ihdecent,  sedi- 
tious or  libelous  nature,  or  which  is 
fnudulent.'  The  rule  thus  stated  is 
well  established,  and  the  particular 
Instances  the  author  mentions  are 
not  Intended  to  be  exhaustive,  but 
simply  illustrative  of  the  principle 
applicable  in  such  cases."  Harms  v. 
Stem,  231  Fed.  645,  649,  145  CCA  631. 
[b1  Vntra*.  BUsl—aing,  and  de> 
oeptr^e  advsrttsniMnta,  although  duly 
entered    for    copyright,    will    not    be 

Srotected  against  infringement, 
tone  V.  Dugan  Plana  Co..  220  Fed. 
837,  136  CCA  683. 

[c]  Bnindlatton  of  Uosiiaa, — An 
author  who  makes  a  valid  contract, 
vesting  In  others  exclusive  publish- 
ing'rights  for  a  period  of  years,  can- 
not repudiate  It  and  then  sue  for 
Infringement  because  of  acts  per- 
mitted by  such  contract.  Harms  v. 
Stern,  2Z2  Fed.  581  [rev  on  other 
grounds  229  Fed.  42,  145  CCA  21. 

Bootilaa  of  n,iicl—n  luuids  see 
Equity   [16  Cyc   144   et  seq]. 

96.  Glyn  v.  Western  Feature  Film 
Co.,  [1916]  W.  N.  pt  II  5.  See  also 
supra  t  99. 

96.    S.   E.    Hendricks   Co.,   Inc.   v. 


Thomas  Pub.  Co.^  242  Fed.  87;  Chi- 
cago Bd.  of  Trade  v.  L.  A.  Klnsey 
Co.,  130  Fed.  607,  64  CCA  669.  69 
LRA  59  [aff  198  U.  S.  236,  26  SCt  637. 
49  L.  ed.  1031].  See  also  Equity  [16 
Cyc  144]. 

[a]  Bole  appIlaOv— "The  trial  court 
dismissed  the  defense  of  'unclean 
hands,'  because  the  inequitable  con- 
duct charged  against  plaintiff  did 
not  "affect  the  matter  in  litigation.' 
If  plaintiff  did  borrow  from  defend- 
ant's sixth  edition  for  the  benefit  of 
its  twenty-fourth  edition,  that  act 
was  not  deemed  so  connected  with 
the  subject-matter  of  this  suit,  vlx. 
Infringement  of  the  copyright  of 
plaintlfTs  twenty-third  edition  by  de- 
fendant's seventh  edition,  as  to  ren- 
der the  defence  admissible.  Bentley 
V.  Tlbbftls.  2.23  Fed.  247,  138  CCA 
489.  Appellant  insists  that  this  case 
is  not  within  that  decision,  but  Is 
ruled  by  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Pert. 
922,  69  CCA  148.  62  LRA  607, 
where  we  said  that  'an  author  who 
has  pirated  a  large  part  of  his  work 
from  others  is  not  entitled  to  have 
his  (own)  copyright  protected.'  De- 
cisions are  idle  unless  baaed  upon 
the  facts  of  the  case  In  which  they 
are  rendered,  and  the  facts  in  this 
case  do  not  require  consideration  of 
the  question  whether  the  alleged 
wrongdoing  of  plaintiff  herein  debars 
it  from  equitable  relief  against  the 
admitted  wrong  of  defendant."  S.  B. 
Hendricks  Co.,  Inc.  v.  Thomas  Pub. 
Co..  242  Fed.  37,  40. 

97.  Scribner  v.  Straus,  130  Fed. 
389.  Contra  BobbS-MerrlU  Co.  v. 
Straus,  139  Fed.  156  [aff  147  Fed.  16, 
77  CCA  607,  15  LRANS  766  (aff  210 
TJ.  S.  339,  28  SCt  722,  62  L.  ed.  1086)1. 

98.  Meccano  v.  Wagner,  234  Fed. 
912;  Bentley  v.  Tlbbals.  223  Fed,  247. 
138  CCA  489. 

[a  XMMon  for  mis.— "It  is  not 
sufficient  to  debar  a  suitor  for  relief 
that  he  has  committed  an  unlawful 
act,  unless  that  unlawful  act  affects 
the  matter  in  litigation.  The  offense 
which  Bentley  committed  in  wrong- 
fully importing  the  work  was  not  a 
wrong  done  to  this  defendant,  or  one 
which  in  any  wise  prejudiced  him. 
It  was  an  offense  committed  against 
the  United  States,  and  one  of  which 
it  alone  could  take  cognizance.  The 
unlawful  importation  and  vending  of 
the  book  here  Is  not  so  connected 
with  the  subject-matter  of  the  pres- 
ent suit  as  to  justify  the  application 
of  the  pfiaxim  to  the  nlalntlff's  suit." 
Bentley  v.  Tlbbals,  223  Fed.  247,  262. 
138  CCJA  489. 

99.  S.  B.  Hendricks  Co..  Inc.  v. 
Thomas  Pub.  Co.,  242  Fed.  87;  Bent- 
ley V.  Tlbbals,  223  Fed.  247,  188  CCA 
489. 

1.  S.  E.  Hendricks  Co.,  Inc.  ■  v. 
Thomas  Pub.  Co.,  242  Fed.  87;  Bent- 
ley V.  Tlbbals,  223  Fed.  247,  138  CCA 
489;  Sweet  v.  Bromley,  154  Fed.  754; 
Edward  Thompson  Co.  v.  American 
Law  Book  Co.,  130  Fed,  639  [aff  167 
Fed,  1003,  86  CCA  677  (app  dism 
216  U.  S.  626,  30  SCt  576.  64  L.  ed. 
642)]:  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  122  Fed. 
922,    59   CCA   148,   62   LRA  607   [rev 


121  Fed.  907];  Banks  v.  McDlvitt.  2 
F.  Cas.  No.  961,  18  Blatchf.  163 
(where,  however,  the  defense  failed 
r.n  the  facts);  Carey  v.  Faden,  6 
Vfes.  Jr.  24,  31  Reprint  463  [quot  with 
a|)pr  Edward  Thompson  Co.  v.  Amer- 
ican Law  Book  Co.,  supra]. 

[a]  "A  UtoazT  start*  !•  sot  m- 
tltlea  to  coiiBidoratloa  in  a  court  of 
equity.  Consistency  requires  that 
the  defendant  should  not  be  pun- 
ished for  doing  that  which  the  com- 
plainant does  with  perfect  impunity. 
An  author  who  has  pirated  a  large 
part  of  his  work  from  others  Is  not 
entitled  to  have  his  copyright  pro- 
tected." Edward  Thompson  Co.  v. 
American  Law  Book  Co..  ,122  Fed. 
922,  928,  69  CCA  148,  62  LRA  «((7 
[rev  121  Fed.  907]  (where  complain- 
ant, the  publisher  of  a  law  encyclo- 
pedia, furnished  the  authors  of  its 
articles  with  paragraphs  cut  from 
copyrighted  digests  of  other  pub- 
lishers, its  authors  using  such 
paragraphs  In  the  compilation  of 
their  articles,  in  some  instances 
copying  the  language  of  such  para- 
graphs without  the  consent  of  the 
owners  of  the  copyrights,  and  there- 
fore had  no  standing  in  a  court  of 
equity  to  charge  another  with  in- 
fringement of  its  own  copyright). 

9.  See  cases  infra  notes  8-6.  See 
also  Judgments  [23  Cyc  1106]. 

3.  Hills  v.  Hoover,  220  U.  S.  329. 
31  SCt  402,  65  L.  ed,  486,  AnnCas 
1912C  562  (holding  that  a  replevin 
suit  not  prosecuted  to  judgment,  but 
under  which  the  infringing  copies 
bad  been  seized,  was  a  bar  to  a  sub- 
sequent action  of  assumpsit  for  pen- 
alties); Werckmeister  v.  American 
Tobacco  Co..  207  U.  S.  875,  28  SCt 
124,  63  L.  ed.  264. 

4.  Sarony  v.  Elhrlch,  28  Fed,  79, 
23  Blatchf.  566  (but  this  is  a  mere 
dictum,  for  the  court  had  already 
decided  that  no  such  action  would 
He  against  anybody  under  the'  stat- 
ute as  it  then  was). 

6.  Brady  v.  Daly,  176  U.  S.  148, 
20  set  62,  44  L.  ed.  109  [aff  83  Fed. 
1007,   28  CCA   253], 

[a]  Bnls  applied.— "The  equity 
action  was  brought  to  enjoin  the  de- 
fendant from  performing  the  play  of 
'After  Dark'  with  the  railroaa  scene 
In  it,  taken  from  the  plaintiff's  play 
■Under  th6  Gas  Light,"  and  the  in- 
junction was  asked  for  on  the 
ground  that  plaintiff's  Injuries  could 
not  be  accurately  ascertained  or 
computed,  and  compensation  for  such 
Injury  could  not  be  made  by  dam- 
ages, and  as  a  portion  of  the  relief 
complainant  asked  that  the  defend- 
ant be  decreed  to  render  a  full  and 
true  account  of  all  money  and 
profits  received  by  him.  The  decree 
in  that  case,  however,  did  not  direct 
the  master  to  ascertain  anything  in 
regard  to  profits,  no  evidence  was 
offered  upon  that  subject,  no  finding 
was  made  thereon,  and  upon  the 
coining  in  of  the  master's  report  no 
final  judgment  or  decree  for  profits 
was  ever  asked  or  rendered.  In  view 
of  these  facts,  we  think  there  was 
no  election  of  an  Inconsistent  remedy 
by  the  plaintiff  in  the  action  which 
would  bar  him  from,  the  maintenance 
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ings  to  obtain  all  remedies  to   be  united  in  one 
action." 

[$  392]  5.  Statnte  of  Umitalions.'  The  present 
eopjrrighi  law  provides  no  period  of  time  within 
which  the  remedies  for  infringement  must  be  prose- 
cuted, although  there  is  a  three-year  limitation  ap- 
plicable to  criminal  proceedings.*  Accordingly, 
actions  at  law  for  infringement  of  copyright  are 
limited  by  the  limitation  existing  for  the  class  of 
actions  to  which  it  belongs  in  the  state  where  the 
action  is  brought,*  this  being  the  general  rule  in 
the  absence  of  any  applicable  federal  statute  of 
limitations."*  There  is  no  statute  of  limitations 
strictly  applicable  to  equity  cases,  but  laches  may 
bar  relief .^^  The  former  statute  required  actions  for 
forfeitures  and  penalties  to  be  commenced  within 
two  years  after  the  cause  of  action  had  arisen." 
This  statute  did  not  apply  to  a  bill  in  equity  for 
an  injunction  and  damages,  because  such  a  suit  is 
not  an  action  for  a  forfeiture  or  a  penalty."  Nor 
did  it  apply  to  an  action  for  damages  given  by  the 
statute  in  the  case  of  infringement  of  books  and  of 
dramatic  performing  rights,  because  such  damages 
are  not  a  forfeiture  or  a  penalty."  But  no  penalties 
could  be  recovered  which  did  not  accitie  within  two 
years  of  the  commencement  of  the  action."  Al- 
though plates  were  engraved  more  than  two  years 
before  action'  brought,  every  printing  from  such 
plates  was  a  new  cause  of  action  for  the  purposes 


of  this  action  for  the  recovery  of 
damages  under  the  section  of  the 
Revised  Statutes  before  referred  to. 
Conceding  that  he  might  In  the 
equity  suit  have  recovered  profits  If 
there  had  been  an  accounting  con- 
oerning  the  same,  and  that  a  decree 
for  their  recovery  would  be  a  bar  to 
a  proceeding  under  the  statute,  yet 
the  plaintift  was  not  bound  to  take 
such  remedy;  and  when  In  fact  he 
did  not  take  It,  and  there  was  no 
accounting  for  profits  in  the  equity 
suit,  no  decree  made  In  regard  to 
them  and  no  recovery  had,  we  see 
nothing  to  prevent  the  plalntlfC  in 
this  action  from  recovering  under 
the  statute  the  damages  which  he 
has  sustained  by  reason  of  the  in- 
fringement of  his  copyright  by  the 
defendant."  Brady  v.  Daly.  176  U.  S. 
148,   160.    20   set  62     44   L..   ed.   109. 

8.  See  Werckmelster  v.  American 
Tobacco  Co.,  207  U.  S.  376,  28  SCt 
124.  62  L.  ed.  264  (holding  that  the 
former  statute  gave  but  one  action 
to  enforce  both  forfeiture  of  copies 
and     penalties     therefor,     and     that 

Slaintiff  exhausted  his  remedy  in 
^e  first  judgment,  although  it  did 
not  give  him  all  the  remedy  to  which 
he  was  entitled  under  the  statute: 
that  is,  a  Judgment  for  forfeiture  of 
Copies  only  was  a  bar  to  a  subse- 
quent action  for  penalties.  This  is 
Kirsuasive  that  under  the  present 
w  all  remedies  must  be  sought  and 
obtained  In  a  single  action).  See 
also  Hills  V.  Hoover,  220  U.  S.  829, 
337.  31  SCt  402,  66  L.  ed.  486,  Ann 
Ca8l912C  662  (where  the  mere  pend- 
ing of  an  action  of  replevin  in  which 
infringing  sheets  had  been  seized 
was  held  a  bar  to  a  subsequent  ac- 
tion of  assumpsit  for  penalties.  Day, 
J.,  said:  "It  therefore  follows  that 
Hills  &  Co.  having  brought  an  action 
for  the  recovery  of  the  infringing 
matter,  and  having  conducted  it  so 
far  as  to  have  the  goods  seized  and 
turned  over  fo  them,  can  ha^e  no 
other  remedy  under  the  statute  which 
provides  for  all  relief  In  a  single 
action").    And  see  supra  I  377. 

7.  See  generally  Liimitatlons  of 
Actions  [26  Cyc  963]. 

S.  Act  March  4,  1909  (85  U.  S.  St 
at  L.  1C76  c  320  :  39). 

9.  Brady  v.  Daly,  175  V.  8.  148, 
20  SCt  62,  44  L.  ed.  109. 

"The  court  below  was,  ob  is  stated 


in  the  opinion,  somewhat  Ipfluenced 
In  its  decision  of  this  question  by  the 
belief  that  if  this  were  not  a  penal 
statute  there  was  no  Federal  stat- 
ute of  limitations  applicable  to  it, 
and  said  that  it  could  hardly  be 
supposed  that  It  was  the  Intent  of 
Congress  to  permit  such  a  statutory 
rate  of  damages  to  run  without  Fed- 
eral statutory  limitation.  If  there 
were  no  such  Federal  statute,  then 
the  state  statute  would  apply.  Al- 
though not  an  action  to  recover  a 
statutory  penalty  or  forfeiture,  still, 
in  the  absence  or  any  Federal  statute 
of  limitations,  it  would  be  limited  by 
the  limitation  existing  for  the  class 
of  actions  to  which  it  belongs  In  the 
State  where  the  action  was  brought. 
Campbell  v.  Haverhill,  155  U.  S.  610, 
16  SCt  217,  39  Li.  ed.  280."  Brady  v. 
Daly,  176  V.  8.  148.  20  SCt  62.  44 
L    ed.    109. 

la  Brady  v.  Daly,  176  TJ.  8.  148, 
20  SCt  62.  44  L.  ed.  109.  See  also 
Courts   ril  Cyc  886,   8891. 

11.  Kaohas  aaS.  aoqnlesoane*  see 
supra  i  348. 

la,  U.  S.  Rev.  St.  i  4968;  Patter- 
son V.  J.  S.  OgUvle  Pub.  Co.,  119 
Fed.  461;  Reed  v.  Carusl,  20  F.  Oas. 
No.  11.642,  Taney  72  (decided  under 
the  act  of  1831  which  also  prescribed 
two  years'  limitation);  Boucicault  v. 
Wood,  3  F.  Cas.  No.  1,693.  2  BIss.  a4. 

13.  Patterson  v.  J.  S.  Ogllvle  Pub. 
Co.,  119  Fed.  461'  Greene  v.  Bishop, 
10  F.  Cas.  No.   6.768.   1  Cliff.   186. 

14.  U.  S.  Rev.  St.  I  4968;  Brady 
V.  Daly,  176  U.  S.  148,  20  SCt  62,  44 
L.  ed.  109;  Reed  v.  Carusi,  18  F.  Cas. 
No.  11,642,  Taney  72.  Contra  Wheeler 
V.  Cobbey,  70  Fed.  487;  Daly  v. 
Brady,  69  Fed.  285  [aff  83  Fed.  1007, 
28  CCA  263  (aff  176  U.  S.  148,  20  SCt 
62,  44  L.  ed.  109)]  (both  overruled  by 
Brady  v.  Daly,  supra). 

16.  Daly  v.  Brady,  69  Fed.  285 
[aff  83  Fed.  1007,  28  CCA  253  (aff 
176  U.  S.  148,  20  SCt  62,  44  L.  ed. 
109)]:  Reed  v.  Carusl,  20  F.  Cas.  No. 
11,642,  Taney  72. 

'16.  Reed  v.  Carusl,  20  F.  Cas.  No. 
11.642,  Taney  72. 

17.  St.  1  &  2  aeo.  V  c  46  i  10. 
IB.     St.  16  Jac.  I  0  16  i  3;  64  Geo. 

in  c  56;  8  &  4  Wm.  IV  c  16  J  3:  6 
&  6  Vict,  c  45  i  26;  Weldon  v.  Dicks, 
10  <3h.  D.  247;  Hogg  v.  Scott.  L.  R. 
18  Eq.  444;  Clark  v.  Bell,  10  Mor. 
Die.  Dec.  Lit.  Prop.  App.  9;  Stewart 


of  the  statute." 

Under  English  BtatatM.  Under  the  Copyright  Act 
of  1911,  an  action  in  respect  of  infringement  of 
copyright  cannot  be  brought  after  the  expiration 
of  three  years  next  after  the  infringement.*'  Under 
prior  statutes  various  periods  of  limitation  were  in 
force  for  different  classes  of  copyrights  and  in- 
fringements ranging  from  a  few  months  to  six 
years."  Although  an  action  for  the  original  in- 
fringement may  be  barred  by  limitations,  subsequent 
infringing  acts  may  give  rise  to  a  new  cause  of 
action  which  is  not  barred." 

[$  393]  S.  Pleading— 1.  Bill,  Bedaration,  Peti- 
tion, or  Complaint — a.  In  GeneraL  In  an  action 
for  infringement  of  copyright,  whether  at  law  or 
in  equity,  plaintiff's  bill,  declaration,  petition,  or 
complaint  must  show  title  in  plaintiff  to  the  relief 
sought.*"  This  involves  allegations  showing  the  ex- 
istence of  a  valid  copyright,**  its  ownership  by 
plaintiff,**  and  its  infringement  by  defendant.*^  Of 
course  only  the  nltimate  facts,  as  distinguished 
from  mere  evidentiary  facts,  need  be  pleaded,"  al- 
thoqgh  a  bill  in  equity  may  be  framed  so  as  to  ob- 
tain a  discovery  in  aid  of  plaintiff's  case,*"  in  ac- 
cordance with  the  usual  rules.**  In  actions  at  law, 
the  pleadings  are  conformed  to  those  in  the  state 
court.*'^  The  court,  in  its  discretion,  may  permit 
the  bill  to  be  amended  pending  demurrer  thereto.** 
The  bill  must  show  that  the  amount  in  controversy 

V.  Black,  9  Sc3  Sess.  C!a8.  (2d  s«r) 
1026;  Graves  v.  Mercer,  16  WTiIy. 
Rep.    790. 

19.  Hogg  V.  Scott  L  R.  Ig  Eq. 
444;  Beauchemin  v.  Cadieux.  22  Que. 
Super.  482  (app  dlsm  81  <>in.  S.  C 
3701;  MacmiUan  v.  Suresh  Chunder 
Deb.  [1890]  17  Indian  L.  R.  fCal- 
cutta)    861. 

SO.  Crown  Feature  Film  Co.  v. 
Levy.  202  Fed.  806;  Ullard  v.  Sun 
Printing,  etc.,  Assoc,  87  Fed.  21J; 
Falk  V.  Seidenbergi  48  Fed.  224: 
Falk  V.  Schumacher.  48  Fed.  223; 
Black  V.  Henry  G.  Allen  Co..  42  Fed. 
«18.  9  LRA  438;  Chicago  Music  Co.  v 
J.  W.  Butler  Paper  Co..  19  Fed.  75S: 
Atwlll  V.  Ferrett,  2  F.  Cas.  No.  640. 
2  Blatchf.  89;  Ferrett  v.  Atwlll,  8  F. 
Caa  No,  4.747,  1  Blatchf.  151;  I.j»w- 
rence  v.  Dana,  16  F.  Cas.  No.  S.136, 
4  Cliff.  1;  Russell  v.  Smith.  12  Q.  B. 
217.  64  ECL,  217,  116  Reprint   849. 

[a]  SzensiBff  appuvat  dalajr. — It 
is  not  always  necessary  for  com- 
Iilainant  to  set  forth  in  his  bill  the 
circumstances  which  explain  a  delay 
In  bringing'  a  suit.  Greene  v.  Bishop. 
10  F.  Can.  No.  6,763,  1  aiff.  18«. 

ai.  Ford  V.  Charles  XL  Blaney 
Amusement  Co.,  148  Fed.  642.  See 
also  Infra  {(   894-399. 

ra]  Oompllaiiae  with  BtartBto,,— 
"The  bill  must  show  strict  com- 
pliance with  the  requirements  of  the 
Copyright  Law,  and.  If  the  failure 
no  to  do  appears  on  the  face  of  the 
hill,  then  the  bill  falls  to  state  a 
rause  of  action  under  the  statute." 
Crown  Feature  Film  Co.  v.  Levy,  202 
Fed.  806,   806. 

sa.     See  Infra  1   400. 

03.     See  Infra  |   401. 

84.  Falk  V.  Curtis  Pub.  Co..  100 
Fed.  77;  Farmer  v.  Calvert  LltK. 
etc.,  Co.,  8  F.-Caa.  No.  4,661,  1  Flipp. 
228-  Sweet  V.  Maugham,  11  81m.  51. 
34  BngCh  61,  69  Reprint  79S:  Bqnity 
Rules    rule   26. 

86.  See  supra  f  858.  See  also 
infra  S   409. 

as.  See  Discovery  [14  C^yc  SOI]: 
Equity  [16  Cyc  297]. 

87.  Ohman  v.  New  Tork,  188  Fed. 
953;  Johnston  v.  Klopscfa.  88  Fed. 
692. 

Fraotlce  oonf  ecmltr  act  see  Courts 
[11  Cyc  884]. 

98.  Crown  Feature  Film  Co.  v. 
Bettis  Amusement  Co.,  206  Fed.  SCt. 


For  later  eaaes,  dsvelopmsnts  and  oluutg«s  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  sufficient  to  support  the  jnriBdiction.** 

[i  394]    b.  Averment  of  Oop^il(ht— (1)    In  Cton- 

enL  Since  copyright  is  wholly  a  statutory  right 
given  by  the  statute  only  in  respect  to  certain 
classes  of  works,***  and  to  certain  classes  of  per- 
sons,'^ on  compliance  with  specified  terms  and  con- 
ditions,*^ and  existing  only  for  a  limited  time,**  a 
plaintiff  complaining  of  an  alleged  infringement  of 
his  copyright  must  allege  ever^  fact  necessary 
under  the  statute  to  the  existence  of  a  valid  copy- 
right.** No  intendment  will  be  made  in  favor  of 
an  exclusive  monopoly  of  this  character;*'  plaintiff 
must  show  that  he  has  taken  the  steps  required  by 
law  to  obtain  it.**  These  requirements  are  sub- 
stantially different  under  the  present  law*'  from 
what  they  were  under  the  former  law,**  or  under 
the  English**  or  Canadian  law,*"  and  there  is  a  cor- 
responding difference  in  the  particular  facts  that 
must  be  averred  in  order  to  show  the  existence  of 
a  copyright,*^  but  the  principle  remains  the  same, 


that  what  the  statute  requires  must  be  alleged." 
But  nothing  not  required  by  the  statute  ne^  be 
alleged.**  Where  the  statute  prescribes  two  meth- 
ods for  complying  with  the  necessair  conditions,  a 
bill  alleging  disjunctively  the  use  of  both  methods. 
is  ambiguous,  and  tenders  no  issue.*^  But  whece 
the  two  methods  are  not  inconsistent,  a  conjunctive 
allegation  that  both  were  used  will  be  upheld.** 
Mere  legal  conclusions'  are  of  course  insufficient; 
the  specific  acts  done  and  necessary  to  constitute  s 
compliance  with  the  law  must  be  affirmatively 
alleged.*' 

[$  395]  (2)  Citizenship  or  Besidence.  The  citi- 
zenship or  residence  of  the  copyright  claimant  at 
the  time  of  taking  out  the  copyright  must  be  al- 
leged*' in  order  to  show  that  he  was  a  person  en- 
titled to  the  benefit  of  the  copyright  laws.**  Where  ^ 
plaintiff  is  a  nonresident  alien,  he  must  allege  the 
existence  of  reciprocal  copyright  relations  between 
his  country  and  the  United  States  entitling  him  to 


89.  Bureau  of  National  Literature 
V.  Sells,  211  Fed.  379;  Glnn  v.  ApoUo 
Pub.  Co.,  209  Fed.  713;  Ohman  t. 
New  York,    168   Fed.  953. 

radMcal  jnrlsdlotlon  aa  <Up«iaa«at 
oa  amonnt  in  oontrovmay  see  Courts 
tH  Cyc  878].  ^  _.^^  . 

ao.  Wba*  may  Im  eopyrlclitaa  see 
supra  H  90-143. 

31.  Who  •nttUad  to  ooprrlflit  see 
supr^  {}  144-166. 

33.  BeqnlroBianta  for  sacuriag' 
anA  presarvliig'  oopyrlfflit  see  supra 
II   167-234. 

33.  Buxatlon  and  rmmral  of  oo]^- 
xlght  tenu  see  supra  !l  235-244. 

34.  Gaumont  Co.  v.  Hatch,  208 
Fed.  378;  Bosselman  v.  Richardson, 
174  Fed.  622,  98  COA  127:  Ohman  v. 
New  York,  168  Fed.  963;  Ford  v. 
Charles  B.  Blaney  Amusement  Co., 
148  Fed.  642;  Bumell  v.  Chown,  69 
Fed.  993;  Osgood  v.  A.  S.  Aloe  In- 
strument Co.,  69  Fed.  291;  Scribner 
V.  Henry  Q.  Allen  Co.,  49  Fed.  864; 
Scribner  v.  Henry  G.  Allen  Co.,  43 
Fed.  680;  Trow  City  Directory  Co.. 
V.  Curtln,  36  Fed.  829;  Falk  v. 
Howell,  84  Fed.  739;  Stover  v.  La- 
throp,  33  Fed.  348;  Chicago  Music  Co. 
V.  J.  W.  Butler  Paper  Co.,  19  Fed. 
768;  Boucicault  v.  Hart,  3  F.  Cas. 
No.  1,(92,  13  Blatchf.  47:  Parkinson 
V.  lASelle,  18  F.  Cas.  No.  10.7(2,  3 
Sawy.  330;  Burk  v.  Relief,  etc.,  As- 
soc, 3  Hawaii  Fed.  388. 

[a]  AUMration  of  r*eordiar  of 
tltM.— A  bill  for  Infrlncement  which 
falls  to  allege  that  the  titles  of  the 
alleged  copyrighted  books  have  been 
recorded  by  the  librarian  of  congress 
was  demurrable  under  the  former 
law.  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  119  Fed. 
217. 

38k  Chicago  Music  Oo.  v.  J.  W. 
Butler  Paper  Co.,  19  Fed.  7(8. 

33.  Oaumont  Co.  v.  Hatch,  208 
Fed.  378;  Bosselman  v.  Richardson, 
174  Fed.  622,  98  CCA  127;  Ford  v. 
Charles  B.  Blaney  Amusement  Co., 
148  Fed.  642;  Chicago  Music  Co.  v. 
J.  W.  Butler  Paper  Co..  19  Fed.  768. 

37.  See  supra  !i  167-197. 

38.  See  supra  f!  198-219. 
38k  See  supra  JJ  220-233. 

40.  See  supra  {    234. 

41.  Oaumont  Co.  v.  Hatch,  208 
Fed    378 

43.    See  cases  this  section  passim. 

[a]  Author  or  yubllshsr.— Where 
a  statute  requires  that  a  person 
shall,  in  his  complaint  for  the  in- 
fringement of  a  copyright,   "specify 

.  .  the  name  of  the  persons 
whom  he  alleges  to  have  been  the 
author  or  first  publisher  of  such 
book,  or  the  proprietor  of  the  copy- 
right therein,  together  with  the  title 
of  such  book,  and  the  time  when,  and 
the  place  where,  such  book  was  first 
published,"  a  sufficient  compliance 
is  had  by  alleging  a  different  publi- 
cation of  the  deputed  work  at  some 
particular    place,    by    some    deOnlte 


pairty,  either  before  or  simultaneous- 
ly with  the  publication  by  plaintiff. 
Boosey  v.  Purday,  10  Jur.  1038, 
1039. 

[b]  Data  of  pnhUoattoB.— Where 
the  date  of  publication  is  some  years 
prior  to  tha^  of  the  infringement,  it 
is  sufficient  to  state  the  year  of  pub- 
lication without  alleging  the  day  or 
the  month.  Boosey  v.  Davidson,  4 
D.  &  L..  147. 

43.  Scribner  v.  Henry  G.  Allen 
Co..  49  Fed.  864. 

[a]  Averments  wUoh  follow  the 
laafuaga  of  the  atatuta  are  sufd- 
clent.  Consequently  a  bill  which 
avers  that  two  copies  of  the  book 
were  deposited  In  the  librarian's 
office  In  Washington  Is  sufficient, 
without  alleging  that  the  book  was 
published  within  a  reasonable  time 
after  the  deposit  of  the  copy  of  the 
title.  Scribner  v.  Henry  G.  Allen 
Co.,  49  Fed,  864,  866  (where  the 
court  said:  "The  second  ground  of 
demurrer  which  Is  stated  In  the  brief 
is  that  the  bill  simply  alleges  that 
Mr.  Scribner  deposited  within  10 
days  after  publication,  in  the  libra- 
rian's office  at  Washington,  two 
-copies  of  the  book,  whereas  it 
should  also  have  alleged  that  the 
book  was  published  within  a  reason- 
able time  after  the  deposit  of  the 
copy  of  the  title.  The  averments  in 
the  bill  state  a  compliance  with  the 
statutory  provisions,  and  follow  the 
language  of  the  statute,  and  are 
more  full  than  those  In  precedents 
which  have  received  the  sanction  of 
high  authority"). 

rbl  atoaloal  aoiDposltlom  for  the 
yurpoa*  of  nnbllo  prfurinaace  for 
profltK.— A  bill  for  infringement  of  a 
musical  romposltion  by  an  unauthor- 
ised public  performance  need  not  al- 
lege that  it  was  written  for  the  pur- 
pose of  public  performance  for  prof- 
It.  Hnbbell  v.  Royal  Pastime 
Amusement  Co.,  242  Fed.  1002 
fwhere.  construing  Act  March  4, 
1909  [36  U.  8.  St.  at  L.  1075  o  320 
i  1  subd  (o)]  Mayer,  J.,  said:  '  "As 
a  mere  matter  of  pleading,  I  am  In- 
clined to  think  that,  when  the  com- 
poser composes  his  composition  with 
an  unlimited  copyright  notice,  it 
may  fairly  be  Inferred  that  he  had 
written  the  work  for  the  purpose  of 
securing  all  the  rights  attainable 
under  the  Copyright  Act,  including 
the  exclusive  right  publicly  to  per- 
form It  for  profit"). 

44.  Falk  V.  Howell,  34  Fed.  739 
(where  a  bill  alleging,  in  the  lan- 
guage of  Rev.  St.  i  4966,  that  com- 
plainant, "before  publication,  deliv- 
ered at  the  office  of  the  librarian  of 
congress,  or  mailed  to  said  librarian, 
a  copy  of  the  title  of  said  photo- 
graph," was  held  to  be  ambiguous). 

45.  Scribner  v.  Henry  G.  Allen 
Co.,  43  Fed.  680  (where  a  bill  alleg- 
ing the  delivery  at  the  office  of  the 
librarian   of  congress  of  two  copies 


of  the  book  as  required  by  statute, 
and  also  the  deposit  of  such  copies 
in  the  mall  addressed  to  such  libra- 
rian, was  held  qot  to  require  com- 
plainant to  elect  as  to  which  aver- 
ment he  would  undertake  to 
prove). 

46.  Ohman  v.  New  York.  1(8  Fed. 
963;  Ford  v.  Charles  B.  Blaney 
Amusement  Co.,  148  Fed.  642;  Bur- 
rell  V.  Chown,  69  Fed.  993. 

[a]  Baglotenoy  of  arsnneats.^ 
(1)  The  statement  of  the  legal  con- 
clusion that  "the  copyright  was 
taken  out  by  [plalntltC]  previous  to 
the  publication  thereof,  in  full  ac- 
cordance with  the  requirements  of 
the  laws  of  the  United  States"  Is  in- 
sufficient. Trow  City  Directory  Co.- 
V.  Curtln,  8(  Fed.  829.  (2)  "In  an 
action  for  Infringement  of  a  copy- 
right, It  is  not  sufficient  to  allege 
generally  In  the  bill  or  complaint 
that  all  conditions  and  requisites  re- 
quired by  the  laws  of  the  United 
States  to  obtain  a  copyright  have 
been  complied  with,  but  the  speclnc 
acts  done  and  necessary  to  consti- 
tute such  compliance  with  the  law 
must  be  affirmatively  alleged,  and 
the  complaint  must  also  show  that 
the  person  In  whose  name  the  copy- 
right was  obtained  was  the  person 
who  owned  the  right  and  was  en- 
titled to  It."  Ohman  v.  New  York, 
168  Fed.  963,  957  [quot  Ford  v. 
Charles  B.  Blaney  Amusement  Co.. 
148  Fed.  642.  645].  (3)  "The  com- 
plaint In  an  action  of  this  kind  must 
allege  affirmatively  that  the  title  of 
the  book  has  been  filed  In  the  office 
of  the  Librarian  of  Congress  at 
Washington,  that  two  copies  of  the 
book  have  been  filed  In  such  office 
before  Its  publication,  and  that  no- 
tice of  the  copyright,  as  required 
by  the  act,  has  been  printed  upon 
each  copy  issued.'  The  bill  In  this 
case  does  not  contain  these  specific 
allegations,  although  it  does  con- 
tain an  allegation  that  all  condi- 
tions and  requisites  to  obtain  a 
copyright,  as  required  by  the  laws 
of  the  United  States,  were  complied 
with.  I  think,  under  the  authorities, 
that  the  specific  allegations  to 
which  I  have  referred  should  be 
rontained  afflrmatlvely  in  the  bill." 
Ford  V.  Charles  E.  Blaney  Amuse- 
ment Co.,  supra.  (4)  .  An  avejrment 
that  the  printed  title  was  furnished 
to  the  librarian  of  Congress  and  that 
"thereafter,  within  the  time  and  In 
the     manner     prescribed     by     law," 

Elaintlfl  "did  all  the  things  required 
y  law  to  be  done  in  order  to  secure 
to  himself  the  full  enjoyment  of  all 
rights  and  privileges  granted  by  the 
laws  of  the  land  governing  copy- 
right," is  Insufficient  to  entitle  him 
to  protection.  Bumell  v.  Chown,  69 
FecT  993.  994. 

47.  Webb  v.  Powers,  29  F.  Cas. 
NO.   17.823,  2  Woodb.  &  M.  497. 

48.  See  supra  {{  167-162. 
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the  benefit  of  the  copyright  laws." 

[$  396]  (3)  Anthorsbip  and  Originality.  Au- 
thorship and  originality  to  the  extent  necessary  to 
support  a  copyright^"  must  be  alleged."'  It  is  suffi- 
eient  to  allege  in  general  terms  that  plaintiff,  or 
one  under  whom  hie  claims,  was  the  author,  in- 
ventor, and  designer  of  a  certain  new  and  original 
work  not  previously  published;'''  and  it  is  unneoes- 
sary  to  state  in  detail  the  acts  constitutii^  author- 
ship, or  the  modus  operandi  followed  in  producing 
the  work.'*  In  the  case  of  copyrighted  photographs, 
this  form  of  allegation  has  been  held  to  be  suffi- 
cient;^ but  it  has  also  been  held  insufficient,  on  the 
ground  that  one  may  be  the  author  of  a  photo- 
graph without  intellectual  effort  involving  inven- 
tion or  originality,"  a  photograph  being  distin- 
guished in  this  respect  from  a  map,  book,  or  statue, 
to  be  the  author,  inventor,  or  desigpier  of  which 
one  must  necessarily  have  injected  some  intellectual 
effort  into  the  production.*^  This  distinction  seems 
unwarranted."'    An  averment  merely  that  the  work 


was  ' '  written  or  composed  "  by  a  designated  person 
was  criticized,  but  sustained  on  general  demurrer  as 
sufficient  to  import  originality. 

[$  397]  (4)  Deposit  of  Copies  and  Registration. 
Under  the  former  law,  delivery  at  the  office  of  the 
librarian  of  congress,  or  deposit  in  the  mails  ad- 
dressed to  him,  within  the  time  specified,  of  the  re- 
quired title  or  description  and  of  the  required  copies 
or  photograph  of  the  work,  were  conditions  prece- 
dent to  the  existence  of  any  copyright  therein,'* 
and  accordingly,  in  a  suit  for  infringement  of  a 
copyright  secured  under  the  former  law,  it  is  neces- 
sary for  plaintiff  to  allege  and  show  such  delivery 
or  deposit,""  and  the  recording  of  the  title  in  the 
office  of  the  librarian  of  congress."  But  under  the 
present  law,  ii^gistration  and  deposit  of  copies  is 
not  a  condition  precedent  to  the  existence  of  a 
copyright  in  published  works,"  and  accordingly 
need  not  be  alleged  in  order  to  show  a  valid  copy- 
right."^ Registration  and  deposit  of  copies  is,  how- 
ever, a  condition  precedent  to  the  existence  of  a 


49.  Ohman  v.  New  York,  168  Fed. 
963. 

80.     See  supra  ii  91-97. 

51.  Crown  Feature  Film  Co.  v. 
l.evy,  202  Fed,  806;  Bosselman  v. 
Richardson,  .174  Fed.  622,  98  CCA 
127;  Henderson  v.  Tompkins,  60  Fed. 
768;  Atwlll  V.  Perrett,  2  F.  Gas.  No. 
640,  2  Blatchf.   89. 

[a]  VhotogTtMbu. — "I  am  Inclined 
to  think  that  defendantu  are  right  in 
their  contention  that  the  bill  is  de- 
murrable because  there  is  nothing 
to  show  that  the  photograph  is  a 
copyrightable  work.  Crown  Fea- 
ture Film  Co.  V.  Levy,  202  Fed.  805, 
806. 

sa.  Oaumont  Co.  v.  Hatch,  208 
Fed.  878;  National  Cloak,  etc.,  Co.  v. 
Kaufman,  189  Fed.  216;  Walker  v. 
Globe  Newspaper  Co.,  140  Fed.  305, 
72  CCA  77,  2  LRANS  913,  E  AnnCas 
274  [rev  130  Fed.  698,  and  rev  on 
other  grounds  210  U.  S.  866,  28  SCi 
726,  62  Li.  ed.  10961. 

63.  Gaumont  Cfft.  V,  Hatch,  208 
Fed.  378;  Falk  v.  Schumacher,  48 
Fed.   222    (photograph). 

[a]  Oomoratlon  aa  antbo*  ot  pro- 
prietor.— "The  fifth  and  last  ground 
of  dismissal  is  stated  to  be  that  It 
does  not  appear  that  the  Gaumont 
Company  was  entitled  to  register 
and  copyright  the  picture  referred 
to,  and  this,  we  gather  from  the  ar- 
gument, is  based  upon  the  assertion 
that  the  complainant,  the  Gaumont 
Company,  being  a  corporation,  could 
not  be  capable  of  intellectual  effort, 
which  is  Involved  In  the  word  'au- 
thor,' and  that  it  does  not  appear 
how  the  Gaumont  Company  became 
possessed  of  the  picture.  This  rea- 
son and  argument  mav  be  disposed 
of,  first,  by  the  consideration  that 
the  bill  alleges  Jn  the  third  para- 
graph that  the  Gaumont  Company 
was  the  sole  and  exclusive  owner, 
author,  and  proprietor  of  certain 
original  moving  pictures  and  that  Is 
a  question  of  proof  at  the  trial;  and, 
second,  that  by  the  provisions  of  the 
act,  section  62,  the  word  'author' 
should  include  an  employer  in  the 
case  of  works  made  for  hire.  This, 
too,  is  a  matter  of  proof  which  must 
await  trial."  Gaumont  Co.  v.^  Hatch, 
208  Fed.   878,   381. 

[b]  Oopyrlght  In  opara. — An  alle- 
gation In  a  bill  for  infringement  of 
a  copyright  of  an  opera  that  the 
work  was  arranged,  adapted,  printed, 
and  publLshed  by  or  for  plaintiff  is 
defective;    but   a    sufficient   title  will 

'  be  shown  If  It  is  also  alleged  that 
plaintiff  made  many  additions  and 
alterations  to  the  music;  that  he 
added  new  matters  of  his  own-  that 
he  arranged  the  pieces  so  altered 
and  composed  and  took  out  a  copy- 
right therefor  in  proper  form.  At- 
will  V.  Ferrett,  2  F.  Cas.  No.  640,  2 
Blatchf.  39. 


54.  Pagano  v.  Chas.  Beseler  Co., 
234  Fed.  963;  Falk  v.  Schumacher,  48 
Fed.  222  (unnecessary  to  allege  mo- 
dus operandi  of  taking  copyrighted 
photograph). 

[a]  &ia«  appHadv— (I)  "The  sub- 
ject of  the  copyright  Is  a  photograph 
of  a  scene  on  Fifth  avenue  in  the  city 
of  New  York  from  Forty-First  street 
to  Forty-Second  street,  which  in- 
cludes the  Public  Library.  In  para- 
graph V  of  the  complaint  plaintiffs 
allege  that  the  picture  la — from  his 
own  original  conception,  to  which  he 
gave  visible  form  ...  by  select- 
ing the  position  and  place  from  which 
to  take  said  picture,  and  the  moment 
when  the  light,  shade,  cloud,  and  sky 
effects  upon  said  New  York  Public 
Library  and  Its  surroundings  com- 
bined to  make  a  new  harmonious  and 
artistic  picture.'  Whether  what  was 
done  makes  a  new,  harmonious,  and 
artistic  picture  is  probVibly  a  conclu- 
sion of  the  pleader:  but  the  allega- 
tion that  the  conception  wa^  original, 
and  that  visible  form  was  given  to' 
that  conception  by  selecting  the  posi- 
tion and  place  at  the  proper  moment, 
is  an  allegation  of  fact.  'The  demur- 
rer, therefore,  must  be  overruled." 
Pagano  v.  Chas.  Beseler  Co.,  234  Fed. 
.963.  (2)  An  allegation  in  a  bill  .for 
an  injunction  for  infringement  of  a 
copyright  photograph,  that  complain- 
ant "is  the  author,  inventor,  designer 
and  proprietor  of  a  certain  photo- 
graph and  negative  thereof,  known 
and  entitled  'Photograph  No.  23  of 
Lillian  Russell,  by  B.  J.  Falk,  N.  Y.'  " 
is  sufficient  without  giving  a  descrip- 
tion of  the  method  of  producing  the 
photograph,  or  attaching  a  copy 
thereof  to  the  bill.  Falk  v.  Seiden- 
berg,  48  Fed.  224;  Falk  v.  Schu- 
macher. 48  Fed.  222. 

65.  Falk  V.  City  Item  Printing  Co., 
79  Fed.  321  (holding  that  it  is  neces- 
sary for  complainant  to  edlege,  for 
the  purpose  of  showing  his  right  of 
copyright,  the  existence  of  facts  of 
originality,  intellectual  production, 
thought  and  conception). 

56.  Falk  V.  City  Item  Printing  Co., 
79  Fed.   321. 

67.  FhotograplM  as  m'bjaets  of 
oopTrigfht  see  supra  J.  118. 

68.  Henderson  v.  Tompkins,  60 
Fed.  768. 

69.  See  supra  §i  199-208. 

60.  Davies  v.  Bowes,  219  Fed.  178, 
134  CCA  552;  Bosselman  v.  Richard- 
son, 174  Fed.  622;  98  CCA  127;  Ford 
v.  (jharles  E.  Blaney  Amusement  Co., 
148  Fed.  642;  Burnell  v.  Chown,  69 
Fed.  993;  0.sgood  v.  A.  S.  Aloe  In- 
strument Co.,  69  Fed.  291;  Trow  City 
Directory  Co.  v.  Curtin.  36  Fed.  829; 
Parkinson  v.  Laselle,  18  F.  Cas.  No. 
10,762,  3  Sawy.  330;  Burk  v.  Relief, 
etc..  Assoc,  3  Hawaii  Fed.   388. 

[a]  Bole  appU«d<— (1)  "To  entitle 
the    complainant    to    maintain    this 


suit  it  must,  therefore,  appear  that 
the  two  copies  were  delivered  on  that 
day  or  mailed  on  that  day.  'The  com- 
plaint alleges  that  the  two  copies 
were  delivered  or  caused  to  be  deliv- 
ered to  the  Librarian  on  June  24, 
1908,  which  is  a  day  later  than  the 
day  of  publication.  The  complaint 
thus  falls  to  allege  compliance  with 
the  statute;  but,  if  the  proofs  showed 
compliance,  the  complaint  could  be 
amended  to  conform  thereto."  Davies 
V.  Bowes,  219  Fed.  178,  179,  134  CCA 
662.  (2)  The  deposit  of  copies  within 
ten  days  after  publication  must  be 
affirmatively  averred,  and  an  aver- 
ment that  "within  the  time  and  in 
the  manner  prescribed  by  law.  your 
orator  did  all  the  things  required  by 
law  to  be  done  in  order  to  secure 
to  himself  the  full  enjoyment  of  all 
the  rights  and  privileges  granted  by 
the  copyright  laws  Is  not  sufficient. 
Burnell  v.  Chown,  69  Fed.  993,  954. 

[b]       DftUverr     and     '"^<""f     of 

coptaa;  oonjnnotlTe  statamant Rev. 

St.  i  4956,  allowing  a  person  seeking 
a  copyright  to  deliver  at  the  office  of 
the  librarian  of  congress  the  copy  of 
the  title  of  the  book  and  the  two 
copies  of  the  book  which  the  statute 
requires  to  be  deposited,  and  also 
permitting  the  deposit  of  such  copies 
in  the  mail  addressed  to  such  li- 
brarian, does  not  prevent  both  the 
delivery  and  mailing  of  the  copies; 
and  w^iere  a  complaint  for  Infringe- 
ment avers  that  both  these  acts  were 
done,  complainant  will  not  be  re- 
quired to  elect  which  averment  he 
will  undertake  to  prove  at  the  trial 
and  to  abandon  the  other.  Scribner 
V.  Henry  G.  Allen  Co.,  43  Fed.  680 
[dist  Falk  V.  Howell,  34  Fed.  73S 
(where  a  disjunctive  statement  that 
the  complainant  mailed  or  delivered 
copies  to  the  librarian  of  congrcsa 
although  In  the  language  of  the  stat- 
ute, was  held  insufSclent)]. 

61.  Edward  Thompson  Co.  v. 
American  Law  Book  Co.,  119  Fed.  217. 

[a]  Xeaaoa  for  mla. — "It  may  be 
admitted  that  the  title  is  in  law  re- 
corded when  received  for  record,  and 
that  the  date  of  the  recording  is  the 
time  when  it  is-  so  received,  rather 
than  that  when  it  is  actually  written 
in  the  record  book.  But  In  view  of 
the  express  language  of  the  statute-, 
limiting  the  duration  of  the  grant 
'from  the  time  of  recording  the  title." 
and  providing  for  the  recovery  of 
damages  'after  the  recording  of  the 
title,'  it  would  seem  that  the  fact  of 
record  should  be  alleged  in  the  bill, 
even  If  the  delivery  to  the  librarian 
is  sulflcicnt  evidence  of  the  fact." 
Edward  Thompson  Co.  v.  American 
Law  Book  Co.,  119  Fed.  SIT.  220. 

aa.     See  supra  9   174. 

63.  National  Cloak,  etc.,  Co.  v. 
Kaufmaq.  189  Fed.  2lS. 

[a]     Jreaent  mat^  fonaar  law  eo- 
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m,  davaiupjiuBta  and  oliaii(aa  In  the  law  sae  oumulatlva  Annotations,  same  title,  page  and  note  number. 
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copyright  in  unpabUshed  works;"  and  accordingly, 
in  suits  for  infringement  of  copyright  in  unpub- 
lished Works,  it  is  necessary  to  allege  registration 
and  deposit  of  copies  as  reqnired  by  the  statote  in 
respect  to  that  class  of  works."  In  all  cases  com- 
pliance with  the  provisions  as  to  registration  and 
deposit  of  copies  is  a  condition  precedent  to  the 
maintenance  of  any  suit  for  infringement,""  and  ac- 
cordingly should  be  alleged  in  order  to  show  a 
right  to  sue." 

[$398]  (5)  Notice  of  OopTTight.  The  insertion 
or  use  of  the  notice  of  copyright  as  required  by  the 
statute  has  always  been  regarded  as  a  condition 
precedent,™  and  observance  of  the  statutory  re- 
quirements in  that  respect  must  be  alleged*  Since 
such  notice  has  never  been  reqnired  in  foreign, 
editions,"  except,  perhaps,  under  the  present  law, 
in  the  case  of  investitive  publication  of  foreign 
works  in  languages  other  than  -English  and  prior 
to  resigtration  of  such  works,"  it  is  not  necessary 
to  allege  use  of  the  notice  in  foreign  editions." 

[i  399]  (6)  Domesti(KHainifactiirft.  Compliance 
with  the  domestic  manufacturing  requirements,  if 
applicable  to  the  class  of  works  in  jquest1on,^'.must 
be  alleged,  for  copyright  protection  is  accorded  only 
to  works  produced  in  accordance  with  these  require- 
ments." Under  the  former  statute  it  was  held  un- 
necessary for  plaintiff  to  allege  compliance  with  the 
domestic  manufacturing  provisions  then  in  force;" 


but  this  decision  seems  to  be  unsound,  and  the  UQoal 
practice  was  to  allege  compliance  with  the'se  pro- 
visions." 

[f  400]  c.  Avennent  of  OwnMship.  Facts  must 
be  alleged  showing  that  plaintiff  is  competent  to 
maintain  the  suit;  that  the  right  of  action  asserted 
is  in  him.''^  The  complaint  must  show  that  the 
person  in  whose  name  the  copjrright  was  obtained 
was  the  person  who  owned  the  right  and  was  enti- 
tled to  the  copyright."  An  averment  that  plaintiff 
was  the  author,"  or  author  and  proprietor,*"  or 
simply  that  plaintiff  was  proprietor,"  is  sufficient. 
It  is  unnecessary  to  set  out  plaintiff's  chain  of 
title.^  It  has  been  held,  however,  that  a  mere  aver- 
ment of  proprietorship  is  insufficient  without  fur- 
ther averments  showing  how  plaintiff  became  pro- 
prietor.** Where  the  copyright  was  not  obtained 
in  plaintiff's  name,  plaintiff  must  connect  himself 
with  it  by  proper  averments  showing  an  assignment 
or  other  transfer  of  it  to  him,^  or  a  license  under 
it,  sufficient  to  entitle  him  to  sue.**  An  allegation 
of  a  sale  of  "the  sole  right  of  printing  and  pub- 
lishing" a  ^ork  may  be  taken  to  imply  a  sale  of 
the  copyright,  but  it  properly  should  be  alleged 
that  the  "copyright"  was  sold  and  transferred.** 
Facts  and  not  mere  conclusions  must  be  alleged;*' 
but  where  the  facts  are  properly  stated,  the  legal 
conclusions  therefrom  may  be  pleaded  even  in  an 
alternative  form.**    Since  the  term  "author"  now 


-"The  first  count  of  the  de- 
murrer queatlona  the  copyright  be- 
cause of  the  failure  to  reerlster  or 
enter.  In  form  and  manner  provided 
by  law,  the  title  of  the  book  or 
volume  of  the  publication.  Such  for- 
mality as  was  necessary  under  the 
former  law  is  not  now  required  by 
Act  March  4,  1909,  35  St.  at  L.  1075, 
c.  J20  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1289)  under  which  the  copyright 
for  consideration  was  acquired. 
Copyright  vests  upon  the  publication 
of  the  book  or  publication  with  the 
notice  of  copyrlgrht  under  section  9 
of  the  act.  The  allegrations  in  the 
bin  are  full  and  sufllclent  showing 
that  the  necessary  steps  of  the  stat- 
ute were  observed  in  securing  the 
right  and  certificate  of  cooyrlght." 
National  Cloak,  etc.,  Co.  v.  Kaufman, 
189   Fed.   215.   216. 

64.  See  supra  I  181.      > 

65.  Gaumont  Co.  v.  Hatch,  208 
Fed.  378  (where  the  defect  was  cured 
by  amendment).  See  also  cases 
siinra  note  60.  supporting  the  text, 
although  decided  under  the  former 
statute,    because    the    statutory    re- 

?ulrements  are  not  essentially  dlf- 
erent. 
60.     See  supra  {  380. 

67.  Crown  Feature  Film  Co.  v. 
Levy.  202  Fed.  805. 

[a]  Avennant  held  innilllelent. — 
"The  allegation  that  Powers  filed 
'two  complete  copies  of  said  photo- 
graphs' does  not  satisfy  the  require- 
ment of  the  statute,  which,  among 
other  things.  Is  that  registration 
shall  be  made  by  depositing  'two 
complete  copies  of  the  best  edition 
thereof  then  published.' "  Crown 
Feature  Film  Co.  v.  Levy,  202  Fed. 
806.   806. 

68.  See  supra  H  194-197;  212- 
219. 

69.  Ford  V.  Charles  Ei.  Blaney 
Amusement  Co.,  148  Fed.  642;  Hag- 
gard v.  Waverly  Pub.  Co..  144  Fed. 
490:  Falk  v.  Qast  Llth.,  etc.,  Co.,  40 
Fed.  168;  Trow  City  Directory  Co.  v. 
Curtin.  36  Fed.  829. 

70.  See  supra  8§  194.  219. 

71.  See  supra  i<  173.  193,  194. 

7S.  United  Dictionary  Co.  v.  G.  & 
C.  Herrlam  Co.,  208  U.  S.  260,  28  SCt 
290,  52  L.  ed.  478;  Haggard  v.  Wa- 
verly Pub.  Co..  144  Fed.  490. 

73.  See  supra  fi  100,  188-192. 

74.  Bee  supra  I  100.    And  see  Act 
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March  4,  1909  (36  U.  S.  St.  at  L.  1076 
c  320  I  15). 

75.  Osgood  V.  A.  S.  Aloe  Instru- 
ment Co.,  69  Fed.  291. 

78.  Bszdea  of  proof  of  donustlo 
nuBOfaotiize  see  Infra  (  413. 

77.  Crown  Feature  Film  Co.  v. 
Levy,  202  Fed.  805;  Ferrett  v.  AtwiU, 
8  F.  Cas.  No.  4,747,  1  Blatchf.  161. 

78.  Bos^lman  v.  Richardson,  174 
Fed.  622,  98  CCA  127;  Ford  v.  C^iarles 
E.  Blaney  Amusement  Co.,  148  Fed. 
642. 

[al  InoonalstwtoiMi  of  allentloiia 
M  to  antborsUp  in  a  bill  for  Infringe- 
ment of  copyright  are  no  ground  of 
objection  on  general  demurrer,  If 
other  allegations  are  sufficiently  ex- 
nlicit  as  to  the  authorship.  AtwUl  v. 
Ferrett,  2  F.  Cas.  No.  640,  2  Blatchf. 
39. 

79.  Falk  V.  Seldenberg,  48  Fed. 
224;  Falk  v.  Schumacher,  48  Fed.  222. 

80.  Oaumont  Co.  v.  Hatch,  208 
Fed.  378;  Falk  v.  Seldenberg.  48  Fed. 
224;  Falk  v.  Schumacher,  48  Fed.  222, 

81.  Bdward  Thompson  Co,  ▼, 
American  Law  Book  Co.,  119  Fed. 
217;  Llllard  v.  Sun  Printing,  etc., 
Assoc,   87  Fed.   213. 

8a.  Llllard  V.  Sun  Printing,  etc., 
Assoc.  87  Fed.  213.  See  Tarns  v. 
Witmark.  30  Misc.  293,  63  NTS  721 
[aff  48  App.  Div.  632-  mem,  63  NTS 
1117]  (where  a  like  ruling  was  made 
as  to  common-law  property). 

[a]  Bole  appUad, — "The  first 
ground  of  demurrer  is  that  the  bill 
contains  no  averment  that  complain- 
ants are  the  authors,  inventors,  de- 
signers, or  proprietors  of  the  enprav- 
ine-.  cut,  or  print,  and  of  the  article  in 
reference  to  the  same.  It  Is,  how- 
ever, averred  that  they  were,  prior  t6 
the  time  of  securing  copyright,  the 
proprietors  of  the  book  or  periodical 
entitled  'Popular  Science,  January, 
1897.'  If  they  were  proprietors  of 
the  whole  book,  they  were,  of  course, 
propHetors  of  every  part  of  .it  In- 
cluding the  engraving  and  the  article 
In  reference  thereto  contained  In  such 
book.  Averment  of  proprietorship  is 
sufllclent,  under  the  authorities. 
When  the  proofs  are  taken,  complain- 
ants will  no  doubt  have  to  show  who 
was  the  author  or  designer  of  the 
article  and  of  the  illustration,  and 
how  such  article  and  illustration 
came  Into  their  possession  as  pro- 
prietors, but  it  is  not  necessary  In 


the  bin  to  set  forth  the  c!!«!n  of 
title."  Llllard  v.  Sun  Printing,  etc., 
Assoc,  87  Fed.  213,  214  (quot  Edward 
Thompson  Co.  v.  American  Law  Book 
Co.,  119  Fed.  217,  220]. 

83.  Crown  Feature  Film  Co. .  v. 
Levy.  202  Fed.  805;  Chicago  Music 
Co.  V.  J.  W.  Butler  Paper  (3o..  19  Fed. 
768. 

[a]  Oontraxy  'view  stated  and  n- 
Inatrated. — (1)  "Complainant  states 
merely  that  its  assignor  was  'the  sole 
and  exclusive  owner  and  proprietor 
of  certain  photographs  entitled  "St. 
George  and  the  Dragon,  Part  I" 
.  .  .  and  of  all  rights  and  priv- 
ileges thereunder  and  therein  in  and 
to  the  United  States  and  the  terri- 
tories thereof.'  There  Is  no  allega- 
tion that  Powers  was  the  author,  or 
that  there  .was  any  author  or  pro- 
ducer in  the  United  States  or  else- 
where, or  how,  if  Powers  was  not 
the  author,  he  became  the  proprietor. 
I  think,  under  the  present  act  even 
more  strongly  than  heretofore,  com- 
plainant must  show  his  title  not 
merely  by  an  allegation  that  he  Is 
the  proprietor,  but  by  setting  forth 
facts  which  show  how  he  became  pro- 
prietor and  why  he  has  the  rlrht  to 
Hrlner  the  action.  While  Bosselman  v. 
Richardson,  174  Fed.  622,  98  CCA  127, 
and  Ford  v.  Charles  E.  Blaney 
Amusement  Co.,  148  Fed.  642.  arose 
under  the  nrevlous  law.  yet  they  are 
In  principle  applicable  to  the  case 
here  under  consideration."  Crown 
Feature  Film  Co.  v.  Levy,  202  Fed. 
805,  806.  (2)  Nobody  but  the  author, 
or  some  pers6n  who  has  acquired  the 
authority  of  the  author,  can  obtain 
a  copyright  under  law;  and  where  a 
person  attempts  to  copyright  a.s  pro- 
prietor, and  avers  that  he  has  copy- 
righted as  proprietor,  he  must  show 
how  he  became  proprietor.  Chicago 
Mu.slc  Co.  V.  J.  M.  Butler  Paper  Co., 
19  Fed.  758. 

.    84.    Assivnmeat    and   transfer   of 
copyright  see  supra  J$  245-262. 

88.  Blfbt  of  Ucanss*  to  sua  see 
supra  {  385. 

86.  Ford  V.  Charles  S.  Blaney 
Amusement  Co.,  148  Fed.  642. 

87.  Black  V.  Henry  Q.  Allen  Co., 
42  Fed.  618.  9  LRA  433. 

88.  Black  v.  Henry  O.  Allen  0>., 
42  Fed.  618,  9  LRA  433. 

(a]    XUMta»«<nu— A  bill  which  al- 
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inclades  an  employer  for  whom  works  are  made  for 
hire,^  a  corporation  sufficiently  shows  title  by  al- 
legvag  its  authorship  of  the  work,""  and  under  either 
the  present  or  the  former  law  proprietorship  is 
shown  by  allegations  that  the  work  was  made  for 
plaintiff  by  his  employees  for  hire.** 

[$  401]  d.  Avennent  of  Infringement.  Infringe- 
ment by  defendant  must  be  distinctly  charged.'^ 
Every  fact  necedsaiy  to  constitute  infringement 
under  the  statute,*'  and  to  render  defendant  liable 
therefor,**  must  be  alleged,  and  no  other  facts  need 
be  alleged.*'  It  has  been  held  to  be  sufficient  to 
describe  the  offense  in  the  language  of  the  statute.** 
The  necessary  averments  will  vary  according  to  the 
class  of  copyright  involved  and  the  manner  of  its 
infringement.  It  is  sufficient  to  charge  the  infringe- 
ment positively  as  a  fact;  the  averment  need  not 
purport  to  be  made  on  knowledge.*'  It  is  not  neces- 
sary to  specify  the  parts  of  plaintiff's  work  claimed 
to  have  been  pirated,*^  even  in  cases  where  plaintiff 
does  not  claim  copyright  in  all  the  passages  copied 
by  defendant.**  It  is  sufficient  to  charge  in  gen- 
eral terms  that  defendant  has  copied,  published,  and 


pirated  the  ^ork.*  But  the  charge  of  infringement 
may  bb  limited  to  only  parts  of  plaintiff's  work.' 
The  evidence  by  which  the  infringement  may  be 
proved,  such  as  similarities,  identities,  peculiarities, 
common  errors,  and  the  like,  should  not  be  pleaded ;' 
if  it  is  important  to  call  such  matters  to  the  atten- 
tion of  the  court  for  any  purpose,  such  as  to  obtain 
or  to  continue  a  provisional  injunction,  it  ahonld  be 
done  by  affidavit,  and  not  by  all^fations  in  the 
bill.*  Defendant's  guilty  knowledge  or  intent  need 
not  be  all^^ed,*  except  in  the  few  cases  where  such 
knowledge  or  intent  is  necessary  under  the  statute 
to  render  defendant  liable."  A  bill  for  injunction, 
under  the  former  law,  was  not  required  to  negative 
the  proprietor's  written  consent  to  the  allied  in- 
fringing acts,'  although  such  allegation  was  neces- 
sary in  a  declaration  for  damages  and  forfeiture.' 
[i  402]  e.  Exhibits.  A  copy  of  the  alleged  in- 
fringement of  copyright,  if  actually  made,  and  a 
copy  of  the  work  all^^d  to  be  infringed,  must  ac- 
company the  bill,  declaration,  petition,  or  complaint, 
or  its  absence  must  be  explained,*  except  in  cases  of 
alleged  infringement  by  the  public  performance  of 


leges  the  terms  of  an  agreement,  and 
then  states  that  If  by  such  agreement 
an  interest  In  the  copyright  was  not 
assigned  and  transferred  to  plaintiff, 
the  agreement  was  an  exclusive  li- 
cense. Is  a  correct  form  of  pleading. 
The  facts  are  stated,  and  the  conclu- 
sions '  therefrom  are  stated  in  an 
alternative  form.  Black  v.  Henry  G. 
Allen   Co..    42    Fed.    618.    9    L.RA   433. 

Stt.  Act  March  4,  1909  (3E  U.  S.  St. 
at  li.  1075  c  320  i  62).  See  also 
supra  I  149. 

90.  National  Cloak,  etc,  Co.  v. 
Kaufman,  189  Fed.  216. 

[a]  Zllnatnrtloa.— An  allegation  In 
a  bill  by  a  corporation  for  Infringe- 
ment that  complainant  was  a  cor- 
poration created  under  the  laws  of 
New  York,  and  that  It  wrote,  de- 
signed, and  compiled,  and  caused  to 
be  written,  designed,  and  compiled  by 
those  employed  by  it  for  such  pur- 

Sose,  all  of  them  citizens  and  resl- 
ents  of  the  United  States,  or  aliens 
domiciled  within  the  United  States 
at  the  time  of  the  first  publication 
of  the  book  in  question  of  which  it 
was  the  proprietor,  sufflciently 
showed  that  complainant  corporation 
was  entitled  to  the  copyright.-  Na- 
tional Cloak,  etc.,  Co.  y.  Kaufman, 
189  Fed.  215. 

•1.  National  Cloak,  etc,  Co.  v. 
Kaufman,  189  Fed.  216;  Edward 
Thompson  Co.  v.  American  Law  Book 
Co..   119   Fed.   217. 

[a]  Bole  applied. — Where  a  bill 
alleged  that  complainant  was  the 
owner  of  the  copyrighted  work 
known  as  the  "American  and  English 
Bncyclopaedla  of  Law"  and  the  "En- 
cyclopeedla  of  Pleading  and  Prac- 
tice," and  charged  that  the  volumes 
of  such  work  were  edited,  prepared, 
and  published  by  and  under  com- 
plainant's direction,  at  great  expense, 
from  original  sources,  complainant 
being  at  great  expense  in  collecting 
the  cases  and  authorities  therein 
cited,  and  searching  for  judicial 
precedents,  and  In  discussing  and 
formulating  the  propositions  of  law 
therein  contained,  and  in  presenting, 
selecting  and  arranging  the  matter 
contained  in  said  oooks,  the  bill 
sufflciently  alleged  how  complainant 
became  the  proprietor  of  the  work. 
Edward  Thompson  Co.  v.  American 
I>aw  Book  Co.,  119  Fed.   217. 

sa.  Falk  V.  Curtis  Pub.  Co.,  Ill) 
Fed.  77;  Black  v.  Henry  G.  Allen  Co., 
42  Fed.  618.  9  LRA  433;  Stover  v. 
liathrop,  33  Fed.  348;  Lee  v.  Simpson, 
3  C.  B.  871.  54  ECL  871,  136  Reprtnt 
349. 

•3.    tnutt  ooaatitntM  laMagwaunt 
see  supra  K  263-330. 
94.    Varsons    llabl*    see    supra    {| 


Whe 


831-8S6. 
9B.    Falk  v.  Curtis  Pub.  Co..   100 

Fed.  77. 

a]  miii«oMsary  allsffatloiui.— 
ere  a  statement  of  claim  (n  a  Bult 
under  Rev.  St.  8  4966  preperly  alleges 
the  copying,  printing,  publishing,  and 
exposing  for  sale  of  the  infringing 
copies  of  defendant,  either  of  wnlcn 
constitutes  an  infringement,  it  need 
not  allege  that  defendant  was  actu- 
ally engaged  in  any  such  acts  at  the 
time  copies  of  the  infringing  publica- 
tion were  found  in  his  possession. 
Falk  v.  Curtis  Ptib.  Co.,  100  Fed.  77. 

96.  Lee  v.  Simpson.  3  C.  B.  871,  54 
ECL  871,  136  Reprint  349  (infringing 
dramatic  performance). 

97.  Black  v.  Henry  O.  Allen  Co., 
42  Fed.   818,  9  LRA  433. 

98.  Sweet  v.  Maugham,  11  Sim.  51, 
34  EngCh  51,  59  Reprint  793.  But 
see  Mawman  v.  Tegg,  2  Russ.  386,  3 
EngCh  386,   38  Reprint  380. 

99.  Sweet  v.  Maugham,  11  Sim.  51, 
84  EngCh  61,  69  Reprint  793. 

1.  Sweet  V.  Maugham,  11  Sim.  61, 
34  EngCh  61,  69  Reprint  798;  Llddell 
V.  Copp-Clark  Co.,   19  Ont.  Pr.  332. 

"As  long  as  I  remember  the  Court, 
it  never  has  been  thought  necessary 
for  a  party  who  complains  that  his 
copyright  has  been  Infringed  to 
specify,  either  In  his  bill  or  his  affi- 
davit, the  parts  of  the  defendant's' 
work  which  he  thinks  have  been 
pirated  from  his  work;  but  it  has 
been  always  considered  sufficient  to 
allege,  generally,  that  the  Defendant's 
work  contains  several  passages  which 
have  been  pirated  from  the  Plaintiff's 
work-  and  to  verify  the  rival  works 
by  affidavit.  Then,  when  the  Injunc- 
tion has  been  moved  for,  the  tw) 
works  have  been  brought  into  Court, 
and  the  counsel  have  pointed  out  to 
the  Court  the  passages  which  they 
rely  upon  as  shewing  the  piracy. 
Sweet  V.  Maugham,  11  Sim.  61,  63,  34 
EngCh  61,  69  Reprint  793  [quot  Lid- 
dell  V.  Copp-Clark  Co.,  19  Ont.  Pr. 
332,   333]. 

[a]  Wll  of  paztisvlars^— In  an  ac- 
tion at  law  defendant  la  entitled  to  a 
bill  of  particulars  pointing  out  in 
what  respect  his  work  infringes 
plaintiff's  and  giving  date  of  regis- 
tration of  plaintiff's  copyright.  Lid- 
dell  V.  Copp-Clark  Co.,  19  Ont.  Pr. 
882  * 

a'  Booney  v.  Kelley,  14  Ir.  C.  Ij. 
168. 

3.  Farmer  v.  Calvert  Llth.,  etc, 
Co..  8  F.  Caa.  No.  4,661,  1  Flipp. 
228. 

4>  Farmer  v.  Calvert  Lith.,  etc, 
Co.,  8  F.  Cas.  No.  4,661.  1  Flipp.  228. 

5.  Lee  V.  Simpson,  3  C.  B.  871,  64 
ECL  871.  186  Reprint  849. 


6.  Lee  V.  Simpson,  8  C.  B.  871.  64 
ECL  871,  136  Reprint  849.  See  also 
supra  S  289. 

7.-  OUmore  v.  Anderson.  88  Fed. 
846. 

8.  Oilmore  v.  Anderson,  38  Fed. 
846. 

9.  Supreme  Court  Copyright  Rules 
(Cbpyright  Office  Bui.  No.  14)  rule 
2:  Tully  v.  Triangle  Film  Corp..  22S 
Fed.  297;  Lesser  v.  Borgfeldt.  188 
Fed.  864  (where  plaintiff  was,  on  mo- 
tion of  defendant,  required  to  attach 
copies  as  required  by  the  rule). 

Ta]  "Tha  pnusUoal  raliu  of  this 
ml*  is  well  demonstrated  in  thi.s 
case.  A  motion  for  preliminary  in- 
junction was  made  on  the  complaint 
and  various  affidavits,  but  a  copy  of 
the  work  alleged  to  be  InfrlnKsid  did 
not  accompany  the  complaint,  nor 
was  any  exouse  set  forth  to  explain 
the  failure  to  submit  such  a  copr. 
Later  a  document  was  submitted 
which  purported  to  be  a  copy  of  the 
copyrighted  work.  After  Investiga- 
tion by  defendants  in  the  office  of 
the  Librarian  of  Congress,  it  was 
found  that  this  copy  was  not  accu- 
rate, and  it  is  claimed  that  the  dif- 
ferences between  the  copy  submitted 
to  the  court  and  the  copyrighted 
work  on  flle  are  material,  so  as  to 
go  essentially  to  the  questions  which 
will  ultimately  come  up  for  decision. 
Of  course.  I  do  not  at  this  time  know 
the  merits  of  this  claim;  but  the 
point  is  that  the  court  baa  not  had 
before  it  a  copy  of  the  work  alleged 
to  have  been  infringed.  This  situa- 
tion was  not,  in  any  manner,  the 
fault  of  counsel,  but-  wsm  due  to  an 
error  (possible  inadvertent  t  on  the 
part  or  one  of  the  plalntlfts.  But 
the  foregoing  incident  illustrates 
rather  strikingly  the  importance  and 
necessity  of  the  Supreme  C>>urt  rule. 
A  copy  of  the  work  alleged  to  be  in- 
fringed should  accompany  the  com- 
plaint, or,  as  the  rule  says.  Its  ab- 
sence he  explained.  It  sometimes 
happens  that  redress  by  Injanctlon  In 
cases  of  this  kind  must  be  speedily 
obtained  In  order  to  prevent  irre- 
parable Iniury,  and  that  the  plaintiff 
may  not  have  at  hand  a  copy  of  the 
manuscript,  whereas  he  can  describe. 
for  all  practical  purposes,  the  sub- 
stance of  the  subject-matter  of  his 
copyrighted  work;  but  the  rule  most 
be  followed,  and,  If  the  work  cannot 
be  produced,  satisfactory  reasons  for 
its  absence  must  be  presented."  Tul- 
ly V.  Triangle  Film  Corp.,  229  Fed. 
297.  299. 

rb]  Vaoaltr  for  aaaeainpIiaaM 
wtth  mto^-'l  think  that  a  hard  and 
fast  rule  should  not  be  laid  down 
as  to  the  penalty  for  failure  to  con- 


For  later 


A«T«l«paMmta  and  duncM  In  the  law  see  oumulatlv*  Annotations,  same  tttK  page  and  note  number. 
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dramatic  and  diiamatioo-mnsical  compositions,  and 
the  delivery  of  lectures,  sermons,  addresses,  and  so 
forth,  the  infringement  of  copyright  on  sculptures 
and  other  similar  works,  and  in  any  case  where  it 
is  not  feasible."  Under  the  former  law,  while  it 
was  quite  proper  and  usual  to  attach  or  file  copies 
of  the  infringed  and  the  infringfing  works,^*  it  was 
not  neceasaiy  to  do  so.'^  If  profert  of  the  pabliear 
tion  was  made,  it  was  considered  part  of  the  plead- 
ing and  could  be  examined  on  demurrer.^' 

[{  403]  f.  Hultifarionaness  and  Joinder.  Two 
or  more  causes  of  action  for  infringement  of  differ- 
ent copyrights  may  be  joined  in  one  bill  without 
rendering  it  bad  for  multifariousness,  where  the 
convenience  of  court  and  'parties  is  promoted  by 
the  joinder.^*  The  rule  against  multifariousness  is 
largely  a  rule  of  convenience  and  readily  yields  to 
the  facts  of  particular  situations."  Where  a  oon- 
nected  series  or  system  of  books  or  other  publican 
tion  is  infringed,  the  number  of  separate  oopy- 
rights  and  infringements  that  may  be  united  in  one 
suit  is  limited  only  by  the  number  forming  the 
series  or  system.'*  A  common-law  action  for  dam- 
ages for  publishing  a  mutilated,  uneopyrighted 
work  cannot  be  joined  with  an  action  to  recovor 
penalties  for  infringement  of  other  eopyrighted 
works  of  plaintiff."-  Causes  of  action  for  infringe- 
ment of  copyright  and  for  infringement  of  trade- 
mark or  unfair  competition  b^  means  of  the  same 
work  may  be  united  in  one  bill." 

[$  404]  g.  Prayer  for  Bdlef.  The  prayer  for 
relief  is  governed  by  the  ordinary  rules  of  plead- 
ing.^'  An  acconnt  of  profits  may  be  decreed  under 
the  prayer  for  general  relief,"  because  such  an  ac- 
count is  a  right  incident  to  an  injunction  in  copy- 
right cases.'' 

ply  with  rule  2.  In  some  Instances 
such  failure  would  call  for  the  dis- 
missal of  the  complaint,  and  In  other 
instances  an  opportunity  should  be 
accorded  hy  the  court,  upon  such 
terms  as  may  seem  proper,  or  upon 
no  terms  at  all,  to  amend  the  com- 
plaint, so  that  it  may  be  accompanied 
with  the  copyrighted  work.  In  the 
case  at   bar   the   question   is   not   of 


[%  406]  h.  Verillcatioii.'"  While  it  is  usual  to 
verify  bills  in  »)uity,  and  it  is  necessary  to  do  so 
where  the  bill  is  to  be  used  as  an  affidavit,"  or 
where  special  relief  pending  the  suit  is  desired,** 
there  is  no  imperative  rule  requiring  the  bill  to  be 
verified."  The  verification  of  a  declaratiqn  or  a 
complaint  in  an  action  at  law  in  the  federal  court 
is  governed  by  the  local  practice  of  the  state  in 
which  the  court  is  held-" 

[(  406]  1.  Supplemental  Bills.  In  a  suit  for  in- 
fringement of  copyrights  covering  a  series  of  books 
by  a  rival  series  of  books,  a  supplemental  bill'  may 
be  filed  setting  up  other  infringements  of  other  books 
in  the  series  committed  by  defendant  subsequently 
to  the  filing  of  the  original  biU,*^  where  the  parties 
are  the  same  and  the  subject  matter  is  of  the  same 
general  character,  so  that  it  may  appropriately  be 
determined  in  the  same  suit.^  Where  the  original 
bill  allied  title  in  plaintiff  by  assignment,  a  sup- 
plemental bill  ailing  a  further  assignment  to 
plaintiff  by  way  of  confirmation  or  ratification  is 
not  for  that  reason  demurrable." 

[(  407]  j.  PenaltieB  and  Forfeitures.  A  bill  in 
equity  seeking  to  enforce  a  statutory  forfeiture  or 
praialty,^  or  so  much  of  the  bill  as  seeks  a  discov- 
ery in  respect  to  matters  which  would  subject  de- 
fendant to  a  forfeiture  or  penalty,*'  is  demurrable, 
such  as,  under  the  former  law,  an  all^ation  con- 
cerning the  number  of  copies  sold  and  on  hand  of 
a  pirated  map.*'  But  a  bill  in  equity  is  not  demur- 
rable because  it  does  not  waive  forfeitures  and 
penalties,"  although  an  answer  cannot  be  compelled 
as  to  matters  which  would  subject  defendant  to 
such  forfeiture  or  penalty.**  .In  an  action  at  law 
to  recover  penalties  and  foifeitures,  it  was  sufficient 
to  allege  only  the  facts  made  essential  to  a  recovery 


any  practical  Importance,  except  in 
fixing  terms  upon  which  the  process 
and  pleading  of  plaintiffs  may  be 
amended."  Tully  v.  Triangle  Film 
Corp.,  229  Fed.  297,  »00. 

10.  Supreme  Court  Copyright 
Rules  (Copyright  Office  Bui.  No.  14) 
rule  2;  Lesser  v.  Borgfeldt,  188  Fed. 
864. 

[a]  A  motion  to  compel  oomplalji- 
M»   to    Ills    amoh    exhlUta    will    be 

granted  when  the  record  does  not 
ring  the  case  within  the  exception 
to  the  rule.  Lesser  v.  Borgfeldt,  18S 
Fed.  864. 

11.  liillard  V.  Sun  Printing,  etc., 
Assoc,  87  Fed.  218:  Black  v.  Henry 
O.  Allen  Co.,  42  Fed.  618,  9  L.RA 
433 

la.  Falk  V.  Schumacher,  48  Fed. 
222 

13.  American  Hutoscope,  etc.,  Co. 
V.  EMiSon  Mfg.  Co.,  137  Fed.  262;  Lil- 
lard  V.  Sun  Printing,  etc.,  Assoc,  87 
Fed.  213,  214;  Black  v.  Henry  O.  Al- 
len Co..  42  fed.  618.  9  LRA  438. 

"Inasmuch  as  the  complainants' 
copyrighted  book  and  the  defendant's 
article  complained  of  have  been  filed 
with  the  bill,  and  are  referred  to  in 
it,  there  was  no  necessity  of  rehearS' 

in 

bil 

Asaob.,  supra. 

14.  Bracken  v.  Rosenthal,  161  Fed. 
186;  Empire  City  Amusement  Co.  V. 
Wilton,  134  Fed.  132;  Harper  v.  Hol- 
roan,  84  Fed.  222. 

[a]  Bui*  appUaiU-A  bill  declar- 
ing  on    thirty    different   copyrights,  I 


ng    both    ipsissimls    verbis    in    the 
in."    LiUard   V.   Sun   Printing,  ^tc. 


each  for  an  index  covering  a  letter 
or  portion  of  a  letter  of  the  alpha- 
bet, and  all  constituting  one  com- 
plete Ijidex  system,  is  not  multifari- 
ous. Amberg  File,  etc.,  Co.  v.  Smith, 
78  Fed.  479  faff  82  Fed.  314,  27  CCA 
2461. 

15.  Bracken  v.  Rosenthal,  161 
Fed.  136.  See  also  Equity  (16  Cyc 
239]. 

[a]  XUaatratlOB. — "A  bill  seeking 
to  restrain  the  publication  of  a  book, 
as  Infringing  in  Its  title  a  trade- 
mark right,  and  in  its  text  certain 
rights  secured  to  them  by  four  copy- 
rights is  not  multifarious."  Bracken 
V.  Rosenthal.  151  Fed.  186,  138  [quot 
Harper  v.  Holman,   84   Fed.   222]. 

16.  West  Pub.  Co.  V.  Edward 
Thompson  Co.,  169  Fed.  838  [mod  on 
other  grounds  176  Fed.  833,  100  CCA 
303];  Banks  Law  Pub.  Co.  v.  Law- 
yers' Co-op.  Pub.  Co.,  139  Fed.  701; 
Empire  City  Amusement  Co.  v.  Wil- 
ton, 134  Fed.   132. 

[a]  mnto  appUed^^Two  causes  of 
action  for  infringement  of  copyright, 
one  with  reference  to  certain  car- 
toons and  the  other  with  reference 
to  a  play  based  thereon,  may  be 
joined  in  the  same  bill,  within  the 
discretion  of  the  court.  Empire  City 
Amusement  Co.  v.  Wilton,  134  Fed. 
132. 

17.  Ohman  v.  New  Tork.  168  Fed. 
968. 

18.  Harper  v.  Holman,  84  Fed. 
222.  See  Meccano  v.  Wagner,  234 
Fed.  912  (where  a  bill  charging  (a) 
unfair  competition,  (b)  infringement 
of  copyright  and  (c)  infringement  of 
patent,  in  the  sale  of  a  mechanical 
toy  and  an  accompanying  manual, 
was  sustained,  and  relief  awarded 
under  all  three  counts). 

19.  See  Equity  [16  Cjro  224]; 
Pleading  [31  Cyc  110]. 

sa  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447,  16  L.  ed.  156-  Gilmore 
V.  Anderson,  38  Fed.   846;  Walter  v. 


Steinkopff,  [1892]  3  Ch.  489.  But 
see  Stevens  v.  Cady,  23  F.  Caa.  No. 
13,395,  2  Curt.  200  (where  there  was 
a  prayer  for  an  Injunction  and  the 
delivery  up  of  the  copperplate  and 
copies  of  the  piratical  map,  and  it 
was  held  that  an  account  of  profits 
could  not  be  decreed  as  Incidental  to 
the  relief  by  injunction,  but  should 
have  been  prayed  tor  in  the  bill). 

Bl.  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447.  15  L.  ed.  156.  See  also 
supra  i  363. 

fia.  TarUlcatlOB,  gvnaraUy  see 
Equity  [16  Cyc  866] ;  Pleading  [81 
Cyc  526r 

S3.  Black  V.  Henry  Q.  Allen  C^., 
42  Fed.   618,   9  LRA   433. 

04.     Equity   Rules  rule  85. 

95.  Black  V.  Henry  G.  Allen  CO.. 
42   Fed.   618.  •  LRA  483. 

ae.    See  Colirts  [11  C^c  884]. 

87.  Banks  Law  Pub.  Co.  v.  Law- 
yers' Co-op.  Pub.  Co.,  189  Fed.  701. 

88.  Banks  Law  Pub.  Co.  v.  Law- 
yers'  Co-op.   Pub.  Co.,   139   Fed.   701. 

Koltlfanoiuiieaa  see  supra  {  403. 

89.  Banks  Law  Pub.  Co.  v.  Law- 
yers'  Co-op.  Pub.   Co.,   139   Fed.   701. 

30.  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447,  16  L.  ed.  156;  Trow  City 
Directory  Co.  v.  Curtln.  36  Fed.  829; 
Chapman  v.  Ferry,  12  Fed.  693,  8 
Sawy.  191;  Atwill  v.  Perrett,  2  P. 
Cas.  No.  640,  2  Blatchf.  39:  Stevens 
V.  Cady,  23  F.  C^s.  No.  13.396,  2  Curt. 
200.     See  also  supra  {  379. 

31.  Stevens  v.  Oladding.  17  How. 
(U.  S.)  447,  15  L.  ed.  155;  Trow  City- 
Directory  Co.  v.  Curtin.  36  Fed.  829: 
Chapman   v.   Ferry,    12   Fed.   698,    8 
Sawy.  191. 

3a.  Chapman  v.  Ferry,  12  Fed.  - 
693.  8  Sawy.  191. 

33.  Farmer  v.  Calvert  Lith.,  etc., 
Co.,  8  P.  Cas.  No.  4,661.  1  Flipp.  228. 

34b  Atwill  v.  Ferrett,  2  F.  Cas. 
No.  640,  2  Blatchf.  39;  Farmer  v. 
C^alvert  Llth.,  etc.,  Co.,  8  F.  Caa.  No. 
4,661,  1  Pllpp.  228. 
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by  the  statute."  This  included  averments  showing 
that  the  work  in  question  was  subject  to  copy- 
right,™ that  it  was  copjrrighted,^'  and  that  infring^ 
ing  copies  were  found  in  defendant's  possession!^ 
But  averment  of  a  demand  for  possession  of  the 
infringing  sheets  was  not  necessary.^ 

[(  408]  2.  Demoirer  or  Motion  to  Dismiss.  De- 
murrers, or  motions  to  dismiss  which  have  taken 
the  place  of  demurrers  in  .the  federal  equity  prac- 
tice,* are  governed  by  ordinary  considerations." 
On  demurrer  to  a  bill  for  infringement,  the  court 
will  rarely  interpose  its  judicial  knowledge  to  the 
extent  of  finding  against  an  averment  of  originality 
in  the  copyrighted  work,"  and  a  bill  will  not  be 
dismissed  on  demurrer,  although  it  is  probable  that 
the  proofs  will  show  that  plaintiff's  work  is  not  an 
original  production.^  The  question,  of  infringement 
or  fair  use  may  be  determined  on  demurrer  where 
oopies  of  both  works  are  filed  with  the  bilL^ 

[i  409]  3.  Answer  or  Plear-a.  In  Equity.  On 
a  bill  in  equity  for  infringement,  the  answer  mast 
specifically  admit,  deny,  or  explain  the  facts  on 
~which  plaintiff  relies  for  relief,  unless  defendant 
is  without  knowledge  on  the  subject,  in  which  case 
the  answer  must  disclaim  knowledge,  and  this  will 
operate  as  a  denial.*'    A  general  denial  of  the  aver- 


ments of  the  bill  is  not  permitted."  The  rule  is 
that,  where  defendant  submits  to  answer,  he  most 
answer  fully,^'  and  this  rule  is  not  at  all  affected, 
at  least  in  federal  equity  practice,  by  the  fact  that 
the  bill  waives  answer  under  oath.^  Plaintiff  is 
entitled  to  an  answer  giving  discovery,  either  with 
or  without  oath,  in  support  of  plamtLff's  case.** 
The  answer  must  also  contain,  in  short  and  simple 
terms,  omitting  any  mere  statement  of  evidence,  a 
statement  of  the  defense  to  each  claim  asserted  by 
the  bill.^  Every  ultimate  fact  necessary  to  make 
the  defense  good  must  be  pleaded.'*  The  defense 
of  unclean  hands  need  not  be  pleaded."  Under  the 
new  equity  rules  the  answer  may  contain  a  coiinter- 
elaim  a  cross  bill  being,  unnecessary."^ 

[$  410]  b.  At  Law.  In  an  action  at  law  for  in- 
fringement, the  defensive  pleadings  are  governed  by 
the  practice  followed  in  the  local  state  courts." 
The  former  statute  provided  that,  in  all  actions 
arising  under  the  laws  respecting  copyrights,  de- 
fendant may  plead  the  general  issue  and  g^ve  the 
special  matter  in  evidence.'"  But  this  provision  was 
omitted  from  the  present  statute,  which,  aside  from 
authorizing  the  supreme  court  to  make  rules  for 
practice  and  procedure,'^  contains  no  regulations  as 
to  pleadings.    Under  the  former  law,  a  common-law 


36.  Falk   V.   Curtis   Pub.   Co.,    100 

Fed.   77. 

ta]  Zlliurtratloa  of  ml*.— In  an 
action  to  recover  a  forfeiture  under 
the  prior  law,  it  was  sufBolent  to  al- 
lege the  copying,  printing,  publish- 
ing, and  exposing  for  sale  of  the  in- 
fringing copies  by  defendant,  and 
that  such  copies  were  made  within 
the  two  years  next  before  the  com- 
mencement of  the  suit,,  and  were 
found  in  defendant's  possession  prior 
to  the  time  that  it  was  brought.  It 
was  not  necessary  to  allege  by 
whom  the  copies  were  found;  nor, 
where  defendant  was  a  corporation^ 
was  It  necessary  to  state  what  ofB- 
cer  or  agent  had  them  in  custody, 
nor  the  authority  .  under  which  he 
was  acting.  Falk  v.  Curtis  Pub.  Co., 
100  Fed.  77  [aff  107  Fed.  126,  46  CCA 
201],  98  Fed.  989. 

3&  Rosenbaoh  v.  Dreyfuss,  2  Fed. 
217  (which,  however,  was  not  an  ac- 
tion for  infringement,  but  one  lor 
using  a  false  notice). 

37.  See  supra  9   393.  ' 
3a     Ohman  v.  New  York,  168  Fed. 

053:  Falk  v.  Curtlp  Pub.  Co..  100 
Fed.  77;  Falk  v.  Curtis  Pub.  Co.,  98 
Fed.  989;  Ashdown  v.  Lavlgne.  2 
Que.  Super.  361.  See  also  supra  ;  371. 
[a]  In  a  mlt  agalnat  a  conora- 
tton  an  allegation  that  the  Infring- 
ing copies  were  foun|hln  the  posses- 
sion of  defendant  priVt'  to  the  insti- 
tution of  the  suit  is  sufficient,  and  It 
Is  not  necessary  to  state  what  offi- 
cer or  agent  had  them  in  his  cus- 
tody, or  the  authority  under  whl«h 
he  was  acting,  which  are  matters  of 
evidence.  Falk  v.  Curtis  Pub.  Co., 
100  Fed.  77. 

39.  Hegeman  v.  Springer,  110  Fed, 
S74,  49  CCA  86  [aff  189  V.  8.  605,  23 
set  849,  47  L,.  ed.  9211. 

40.  See  Bquity. 

41.  Gaumont  Co.  v.  Hatch,  208 
Fed.  S78;  Crown  Feature  Film  Co.  v. 
Bettls  Amusement  Co.,  206  Fed.  362. 
See  Equity  [16  Cyb  261];  Pleading 
[31  Cyc  269], 

[a]  Taots  admittad  by  motion  to 
aiffiuas<— "As  the  motion  to  dismiss 
has  taken  the  place  of  a  demurrer, 
the  rule  that  a  demurrer  admits  the 
facts  as  alleged  obtains."  Oaumont 
Co.  V.  Hatch,  208  Fed.  378,  880. 

[b]  Affldavlta  oannot  ba  consid- 
ered In  support  of  a  demurrer  to  a 
bill.  Crown  Feature  Film  Co.  v.  Bet- 
tls Amusement  Co.,  206  Fed.  362,  364 
(where  the  court  said:  "We  are 
asked    to    consider   the   affidavits    in 


connection  with  the  demurrer.  This, 
of  course,  is  not  the  proper  practice. 
The  facts  stated  in  the  affidavits,  so 
far  as  they  tend  to  meet  the  allega- 
tions of  the  bills,  can  only  be 
brought  to  the  court's  attention  by 
way  of  a  joinder  of  issues  through 
the  proper  pleadings  and  upon  a 
hearing  on  the  merits.  Respecting 
the  mooted  question  of  fact  touching 
the  filing  01  sufficient  copies  with 
the  Librarian  of  Congress  of  the  film 
'St.  George  and  the  Dragon,'  we  need 
but  suggest  that  the  complaint  In 
cause  No.  2,338  contains  allegations 
wWch  meet  the  requirements  of  the 
iitatute  touching  that  matter,  and 
no  amount  of  proof  or  Insistence 
that  such  allegation  is  untrue  can 
avail  on  a  demurrer;  but  the  demur- 
rant must  be  held  to  the  old  rule 
that  for  the  purposes  of  the  demur- 
rer nil  allegations  well  pleaded  must 
be  assumed  to  be  true"). 

[c]  Bamnnar  or  motion  to  Btrifca 
ont-— "It  being  admitted  that  the 
bill  states  a  cause  of  action  arising 
from  these  compositions,  I  do  not 
perceive  how  the  demurrer  can  be 
sustained,  as  It  does  not  point  out 
specifically  what  sentences  or  para- 
graphs of  the  bill  are  thus  demurred 
to.  The  defendant's  remedy  is 
rather  by  motion  to  strike  out  than 
by  demurrer."  Kmpire  City  Amuse- 
ment Co.  V.  Wilton,  134  Fed.  132,  133. 
'  43.  Henderson  v.  Tompkins,  60 
Fed.  758. 

43.  Lillard  V.  Sun  Printing,  etc., 
Assoc,    87   Fed.    218. 

[a]  Bnla  appllad, — Where  the  cut 
or  engraving  complained  of  is  a  close 
reproduction  of  the  complainant's, 
the  bill  will  not  be  dismissed  on  de- 
murrer, although  it  is  highly  prob- 
able that,  when  the  proofs  are  taken, 
It  will  appear  that  the  illustration 
alleged  to  be  pirated  was  not  an 
original  production.  Llllard  v.  Sun 
Printing,  etc.,  Assoc,  87  Fed.  218. 

44.  Llllard  v.  Sun  Printing,  etc, 
Assoc,    87    Fed.    213. 

4B.  Equity  Rules  rule  30;  Supreme 
Court  (Jopyrlght  Rules  (Copyright 
Office  Bui.  No.  14)  rule  1:  John 
Church  Co.  v.  Zimmerman,  131  Fed. 
652. 

46.  Equity  Rules  rule  30:  John 
Church  Co.  v.  Zimmerman,  131  Fed. 
662  (decided  under  former  equity 
rule  39). 

47.  John  (Ttaurch  Co.  v.  Zimmer- 
man, 131  Fed.  (62. 

48.  John   CHiuroh   Co.   v.    Zimmer- 


man, 131  Fed.  662  (where,  on  a  bill 
for  Infringement,  an  answer  consist- 
ing of  a  general  denial  was  held  bad 
on  exception  for  Insufficiency). 

49.  John  Church  Co.  v.  Zimmer- 
man, 131  Fed.  6B2;  Kelly  v.  Hooper, 
1  T.  &  Coll.  197,  20  EngCh  197.  62 
Reprint  862.  See  also  Discovery  (14 
Cyc  8191;  Equity  [16  Cyc  802]. 

60.  Equity    Rules   rule    80. 

61.  Osgood  ▼.  A  S.  Aloe  Inalm- 
ment  0>.,  69  Fed.  291. 

[a]  Bala  applied. — An  answer 
whicn  avers  that  the  title  page  of  a 
book  marked  in  the  amended  bill  of 
the  complaint  as  "CompIa.lnant's 
Book"  has  been,  removed  and  another 
page  substituted  therefor  is  defect- 
ive in  not  showing  affirmatively 
that  the  title  page  was  removed 
after  the  publication  of  the  book. 
Osgood  V.  A.  S.  Aloe  Instrument  Co.. 
69  Fed.  291. 

62.  Bentley  v.  Tlbbals.  223  Fed. 
247.  138  CCA  489.  But  see  3.  E. 
Hendricks  Co.,  Inc.  v.  Thomas  Pub. 
Co.,  242  Fed.  37  (where  the  court 
deemed  unclean  hands  to  be  new 
matter,  and  assumed,  without  decid- 
ing, that  it  had  been  well  oleaded). 

63.  Harper  v.  Klaw.  232  Fed.  609. 
'    [a]      Zllnstratioaa       of       oooatai- 

olaima. — (1)  Infringement,  by  plain- 
tiff, of  defendant's  work  may  be 
pleaded  as  a  counterclaim,  or  it  may 
be  made  the  subject  of  an  Independ- 
ent bill.  S.  E.  Hendricks  Co.,  Inc  v 
Thomas  Pub.  Co..  242  Fed.  37.  (2) 
Complainant,  as  owner  of  the  copy- 
right of  a  play,  and  defendants,  as 
sole  licensees  for  the  production  of 
the  play,  both  claimed  the  right  to 
produce  the  play  as  a  photoplay,  and 
complainant  brought  suit  to  enjoin 
such  production  by  defendants  as  an 
infringement  of  the  copyright.  Un- 
der new  equity  rule  30  (198  Fed. 
xxvl,  115  CCA  xxvl),  which  provides 
that  a  defendant  "may  without 
cross-bill  set  dut  any  counterclaim 
against  the  plalntUf  which  might  be 
made  the  subject  of  an  independent 
suit  In  equity  against  him,"  defend- 
ants might.  In  their  answer,  by  way 
of  counterclaim  set  up  their  contract 
and  ask  an  Injunction  to  restrain 
complainant  from  producing  the 
photoplay  as  in  violation  of  the  "con- 
trlict.     Harper  y,  Klaw,  232  Fed.  609. 

64.  Johnston  v.  Klopsch,  88  FM.  69!. 
Vraotloa  ooafomiltj  act  see  Courts 

[11  Cyc  884]. 

86.     U.    S.    Rev.   St.    i    4969. 
66.     See  supra  |   376. 


Forlatar 


I,  davalopmaats  and  chaacaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nninber. 
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plea  of  the  general  issue  could  not  be  used  in  states 
where  the  code  system  of  pleading  prevailed;"  but 
under  a  general  denial  defendant  could  give  the 
special  matter  in  evidence,  thus  obtaining  the  bene- 
fit of  the  statute." 

[%  411]  T.  Issues,  Proof,  and  Variance.  The 
rules  as  to  isEijaes,  proof,  and  variance  are  the  same 
as'  in  other  similar  cases.""  Matters  properly  al- 
leged and  not  denied  are  deemed  admitted.^  Mat- 
ters admitted  in  the  answer  cannot  be  controverted 
at  the  hearing.'^  This  rule  has  been  applied  to 
averments  of  citizenship.*'  An  averment  of  copy- 
right in  a  photogn4>h  is  not  sustained  by  proof 
of  copyright  in  a  picture  in  part  produced  by 
etching.^  An  allegation  that  a  license  agreement 
was  made  on  or  about  a  specified  date  is  supported 
by  proof  that  such-  an  agreement  was  in  force  on 
that  date.**  On  a  plea  of  publication  of  a  picture 
before  copyright,  or  without  the  required  notice,  by 
exhibition  in  a  public  gallery,  plaintiff  may  show 
that  such  exhibition  was  restricted  and  limited, 
without  amending  the  bill,  as  publication  is  the 
sulntance  of  the  issue  tendered."  A  variance  in 
respect  to  the  date  of  registration  may  be  disre- 
garded where  a  single  valid  r^stration  hag  been 
proved.** 

Under  Finglish-  statates.  Under  the  Copyright 
Act  of  1842,"  defendant,  on  pleading  to  an  action 
for  infringemept  of  copyright,  was  required  to  give 
to  plaintiff  a^  notice  in  writing  of  any  objections  on 
which  defendant  intended  to  rely  at  the  trial,  which 
notice  was  required  to  be  specific,  affording  full  in- 
formation of  tLe  facts  claimed  to  exist ;  and  on  the 
trial  or  hearing  defendant  was  confined  in  his  evi- 
dence to  the  facts  stated  in  his  notice,  and  no  other 


objections  could  be  urged.*"  This  statute  was  re- 
pealed by  the  Copyright  Act  of  1911  which  contains 
no  corresponding  provisions.**  This  latter  act  pro- 
vides, however,  that,  in  any  action  for  infringement 
of  copyright  in  any  work,  the  work  shall  be  pre- 
sumed to  be  a  work  in  which  copyright  subsists 
and  plaintiff  shall  be  presumed  to  be  the  owner  of 
the  copyright,  unless  defendant  puts  in  issue  the 
existence  of  the  copyright,  or  as  the  case  may  be, 
the  title  of  plaintiff."  Where  defendant  relies  on 
innocence  as  a  defense  to  the  claim  for  damages," 
he  must  allege  and  prove  that  at  the  date  of  the 
infringement  he  was  nots^ware,  and  had  no  reason- 
able ground  for  suspecting,  that  copyright  sub- 
sisted in  the  work  infringed.^* 

[%  412]  U.  Evidence— 1.  In  OeneraL  The  rules 
of  evidence 'in  copyright  cases  are  the  same  as  in 
other  cases,"  except  in  so  far  as  the  statute  has 
made  special  reg^ulations.  Both  the  American  knd 
English  statutes  contain  provisions  of  this  character, 
which  are  duly  noted  in  their  appropriate  connec- 
tions.''* The  defense  of  unclean  hands  being  in  the 
nature  of  a  confession  and  avoidance,  the  burden 
is  on  defendant  to  establish  it  by  a  fair  preponder- 
ance of  the  evidence." 

[$  413]  2.  Of  Oopyright— a.'  Bnrden  of  Proof. 
In  actions  for  infringement  of  copyright,  plaintiff 
must  bot  only  allege  every  fact  necessary  under 
the  statute  to  the  existence  of  a  valid  copyright  in 
the  work  alleged  to  have  been  infringed,"  but  he 
must  also  establish  sueh  facts  by  competent  and 
snfScient  evidence;"  the  burden  of  proof  as  to  all 
matters  going  to  the  existence  of  the  copyright  is 
on  plaintiff.'* 


B7.  Johnston  v.  Klopsch,  88  Fed. 
«92  (construlner  Rev.  St.  19  914. 
49S9,  and  strlklner  out  on  motion  a 
plea  of  not  guilty). 

08.  Johnston  v.  Klopsch,  88  Fed. 
692  (holding  that,  where  an  action 
to  recover  a  penalty  for  the  in- 
fringement of  a  copyright,  under  Rev. 
St.  f  4965,  is  brought,  an  answer  con- 
taining a  general  denial  is  snlBcient 
under  {  4969,  without  the  incon- 
grruity  of  comhining  a  code  com- 
plaint with  a  common-law  plea). 

B9.  See  Bnulty  [19  Cyo  403]; 
Pleading  [81  Cyc  870). 

eo.  Webb  V.  Powers,  29  F.  Cas. 
No.  17,328,  2  Woodb.  &  M.  497. 

61.  Historical  Pub.  Co.  v.  Jones 
Pub.  Co.,  231  Fed.   638,  14B  CCA  524. 

[a]  Bide  appllM.^ — Where  the  an- 
swer ezpressly  admitted  complain- 
ant's title  to  the  copyright,  defend- 
ant cannot  attack  such  title  at  the 
hearing.  Historical  Pub.  Co.  v.  Jones 
Pub.  Co..  281  Fed.  688,  145  CCA  624. 

ea.  Webb  V.  Powers.  29  F.  Cas. 
No.  17,323.  2  Woodb.  &  M.  497  (where 
it  was  held  that,  where  the  bill  al- 
leges plaintiffs  to  be  cltixens  of  the 
United  States  and  this  Is  not  denied 
In  the  answer,  it  must  be  considered 
an  admitted,  although  no  other  evi- 
dence of  citizenship  is  offered). 

63.  Snow  V.  Laird,  98  Fed.  813.  39 
CCA  311 

faj  Bole  applied.— In  an  action 
for  the  infringement  of  a  copy- 
righted photograph,  where  it  Is  al- 
leged that  plaintiff  is  the  author.  In- 
ventor, designer,  and  proprietor  of 
such  photograph,  proof  that  the 
copyrighted  "photograph  was  printed 
from  a  negative  in  which  a  slight 
change  had  been  made,  by  etching 
after  phOto.graphs  'printed  therefrom 
had  been  published  without  copy- 
righting, is  Insufficient.  Snow  v. 
LAird,^8   Fed.   813,  39   CCA   311. 

84.  Black  V.  Henry  G.  Allen  Co., 
56  Fed.  764. 

66.  Werckmelster  '  Vl.  American 
Uth.  CO..a34.Fed.  321,  64  CCA  653, 
68  LRA  691   [rev  126  Fed.  244]. 

M>'   Caligii   vv   Intto-Oeeftn    News- 


paper Co..  157  Fed.  186,  84  CCA  684 
[aff  216  U.  a.  182,  80  SCt  38,  54  L. 
ed.   1601. 

67.  St.  B  &  6  Vict,  o  45  J  16. 

68.  Coote  V.  Judd.  23  Ch.  D.  727; 
Hole  v.  Bradbury,  12  Ch.  D.  886; 
Collette  V.  Goode,  7  Ch.  X).  842;  Har- 
nett V.  Glossop,  1  Bing.  N.  Cas.  633, 
27  ECL,  798,  131  Reprint  1261;  Chap- 
pell  V.  Davidson,  18  C.  B.  194,  86 
ECL,  194,  139  Reprint  1341;  Sweet  v. 
Bennlng,  16  C.  B.  459,  81  BCL.  459, 
189  Reprint  888:  Leader  v.  Purday, 
7  C.  B.  4.  62.B(JL  4.  187  Reprint  2; 
Cocks  V.  Purday,  6  C.  B.  860,  57  ECL 
860.  186  Reprint  1118:  Boosey  v. 
Davidson,  4  D.  &  L.  147:  Boosey  v. 
Purday.  10  Jur.  1038;  Hayward  v. 
Lely,  56  L.  T.  Rep.  N.  S.  418;  Harris 
V.  Sheldon,  [1889]  W.  N.  92;  Mac- 
Millan  V.  Kh&n  Bah&dur  Shamsul 
Ulama  M.  Zaka,  [189S]  19  Indian  L. 
R.   (Bombay)   B67. 

69.  St.  6  &  6  Geo.  V  c  46. 

70.  St.  1  &  2  Geo.  V  c  46  f  6  (3). 

71.  See  supra  {{  357-364. 

7a.  St.  1  &  2  Geo.  V  c  46_5  8; 
Byrne  v.  Statist  Co.,  11914]  1  K.  B. 
622. 

[a1  mstslM  as  to  vwnmt  of  oopy- 
rigbt. — "The  defendants  suggested 
that  they  had  no  reasonable  ground 
to  suspect  that  there  was  any  copy- 
right In  the  advertisement  at  all;  but 
the  advertisement  contained  upon  its 
face  an  Intimation  that  it  was 
translated  by  the  plaintiff.  The  de- 
fendants' witnesses  admitted  that 
that  was  an  unusual  and  unprece- 
dented fact,  but  stated  that  it  was 
one  to  which  they,  as  men  of  ex- 
perience, attached  no  importance. 
In  that  I  think  they  were  wrong, 
and  I  find  as  a  fact  that  there  was 
reasonable  ground  to  suspect  that 
there  was  copyright  in  the  plaintiff's 
translation.  The  position  of  the  de- 
fendants in  fact  was  -not  so  much 
that  they  did  not  sudpect  the  trans- 
lation was  copyright  as  that  t)iey 
supposed  that  the  copyright  was' in 
the  Governor  of  Bahfa.  whose  in- 
structions for  Its  reproduction  they 
had  obtained.    Thlv- merely  amounts 


dence  [16  Cyc  821I. 

[a]     VrlvllMs.— In 

fringement     of    a 


to  saying  that  they  supposed  them- 
selves to  have  the  authority  of  the 
owner  of  the  copyright,  a  very  dif- 
ferent thing  from  alleging  and  prov- 
ing that  they  did  not  suspect  that 
any  copyright  existed.  It  is  this 
latter  state  of  mind  that  s.  8  re- 
quires to  be  proved,  and  s.  8  is  no 
protection  to  a  person  who,  knowing 
or  suspecting  that  copyright  exists, 
makes  a  mistake  as  to  the  owner  oi: 
the  copyright  and  under  that  mis- 
take obtains  authority  to  publish 
from  a  person  who  is  not  in  fact 
the  owner.  This  last  point,  there- 
fore, also  falls  the  defendants,  and 
there  must  be  judgment  for  the 
plaintiff,"  Byrne  v.  Statist  Co., 
[1914]    1  K.   B.  622,  628. 

78.     See  Equityjie  Cyc  382];  Bvl- 

a  suit  for  in- 
_         --      ^  copyright     on     a 

painting  sold  to  complainant  and 
copyrighted  in  his  name,  correspond- 
ence between  the  artist  and  the  C 
Company  as  to  the  publication  of  a 
sketch  of  the  picture  from  which  de- 
fendant's copies  Were  printed,  pro- 
duced under  a  subpoena  duces  tecum, 
was  inadmissible  as  relating  to 
transactions  between  third  persons 
whic^  might  expose  the  publisher  to 
penalties.  Belfeld  v.  Dodge  Pub.  Co., 
198  Fed.   658. 

74.     See  infra  ii   415,   416. 

7B.  S.  E.  Hendricks  Co.,  Inc.  v. 
Thomas   Pub.   Co.,    242   Fed.   37. 

[a]  Svtdamo*  held  laanfllaleat.— 
The  testimony  of  a  copyist  formerly 
in  plaintiff's  employ,  but  in  that  of 
defendant  until  shortly  before  trial, 
in  answer  to  a  leading  question,  that 
copying  had  been  done  directly  from 
defendant's  work,  was  insufficient  to 
sustain  tire  defense,  when  positively 
denied.  S.  E.  Hendricks  Co.,  Inc.  v. 
Thomas  Pub.   Co.,   242   Fed.   87. 

7ft     See    supra    (I    394-899. 

77.  Merrell  v.  Tice,  104  U.  S.  667, 
26   L.    ed.    864. 

avtaeno*  of  eopjTlclit  see  infra 
i;  414-422. 

78.  Chautauqua   School   of   Nurs- 
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Domicile  and  dtimuhlp.  Plaintiff  must  aho-w 
that,  at  the  time  of  the  first  publication  of  the 
work,  the  copyright  claimant  was  either  a  citizen 
of,  or  domiciled  within,  the  United  States  or  one  of 
its  territorial  possesaions,"  or  that  he  was  a  icitizen 
or  subject  of  a  foreign  nation  which  grants  recipro- 
cal privileges  to  citizens  of  the  Unit^  States.^ 

Authorship  and  origioality  of  the  work  sufficient 
to  entitle  it  to  copyright  protection  must  be  shown 
by  plaintiff,"^  and  he  must  further  show  that  either 
he^  or  his  assignor  was  the  author.^  It  has  been,  said 
to  be  much  more  important,  where  a  suit  is  brought 
for  the  violation  of  copyright,  that  the  existence  of 
facts  of  originality,  of  intellectual  production,  of 
thought  and  conception  on  the  part  of  the  author 
should  be  proved,  than  in  case  of  the  infringem^it 
of  a  patent  right."  Under  the  English  statute, 
if  a  name  purporting  to  be  that  of  the  author  is 
printed  or  otherwise  indicated  on  the  work  in  the 
usual  manner,  the  person  whose  name  is  so  indi- 
cated is  presumed  to  be  the  author,  unless  the  con- 
trary is  proved.** 

Proprietorship.  Where  the  copyright  was  orig- 
inally obtained  by  one  as  pipprietor,  in  order  to 
show  a  valid  copyright,  plaintiff  must  show  that 
such  person  had  succeeded  to  the  rights  of  the 
actual  author,^  because  the  right  of  any  other  per- 


son to  a  copyright  is  derivative  and  seeondary." 
When  an  artist  is  commissioned  to  execute  a  work 
of  art  not  in  ezistenee  at  the  time  the  eommissioB 
is  given,  the  burden  of  proving  that  he  retains  a 
copyright  in  the  work  of  art  executed,  sold,  and 
delivered  under  the  commission  rests  heavily  on  the 
artist  himself."  , 

Deposit  of  copies  and  regiatratloiL  Under  the 
former  statutes  which  made  the  required  deposits 
of  title  or  description  and  of  copies  or  photographs 
of  the  work  conditions  precedent  to  any  copyright 
therein,^  the  burden  of  proof  was  on  plaintiff  to 
show  not  only  that  the  required  deposits  were 
made,**  but  also  that  they  were  made  within  the 
time  specified  in  the  statute.**  Under  the  statute 
requiring  such  deposits  for  copyright  to  ,be  made 
"on  or  before  the  day  of  publication,"  the  burden 
was  on  plaintiff  to  show  that  neither  he  nor  his 
assignor,  if  he  claims  by  assignment,  had  pub- 
lished the  work  before  copyrighting  it.**^  Under 
the  present  law,  it  is  sufScient  to  show  deposit  of 
copies  and>  registration  at  any  time  before  suit 
brought,  because  such  deposit  and  reg^tration  is 
only  a  condition  precedent  to  the  right  to  sue,*' 
and  not  a  condition  precedent  to  the  existence  of 
the  copyright,**  except  in  the  case  of  unpublished 
works.** 


Ine  T.  Katlonal  School  of  NurslitK, 
211  Fed.  1014  [rev  on  other  grounds 

238  Fed.  IBl,  IBl  CCA  2271;  Huebach 
V.  Arthur  H.  Crist  Co.,  209  Fed.  885: 
De  Jonge  v.  Breuker,  etc.,  Co.,  191 
Fed.  35,  111  CCA  B67  [all  182  Fed. 
150  (afT  236  U.  S.  33.  85  SCt  6,  69 
L.  ed.  113)];  Bosselman  v.  Richard- 
son, 174  Fed.  622,  98  CCA  127;  Su- 
derman  v.  Saake,  166  Fed.  815;  Led- 
erer  v.  Snake,  166  Fed.  810  [rev  on 
other  KTOunds  174  Fed.  135,  98  CCA 
571];  Patterson  v.  J.  S.  Ogllvle  Pub. 
Co..  119  Fed.  451;  Snow  v.  Laird,  98 
Fed.  818.  39  CCA  Jll;  Osgood  v.  A. 
S.  Aloe  Instrument  Co.,  83  Fed.  470; 
Chicago  Music  Co.  v.  J.  W.  Butler 
Paper  Co.,  19  Fed.  758;  Chase  v. 
Sanborn,  6  F.  Cas.  No.  2,628,  4  Cliff. 
308;   Carte  v.   Dennis,    5   Terr.   L.   30. 

"An  author  suing  for  infringe- 
ment of  a  copyright  has  the  burden 
of  showing  a  literal  compliance  with 
each  and  every  statutory  require- 
ment in  the  nature  of  conditions 
precedent  to  the  acquisition  of  a 
valid  copyright"  Osgood  v.  A.  S. 
Aloe  Instrument  Co.,  83 '  Fed.  470 
[quot  Huebsch  v.  Arthur  H.  Crist 
Co..   209    Fed.    885,    889]. 

"Copyright  protection  la  wholly 
statutory,  and  one  who  claims  ft 
must  prove  affirmatively  his  per- 
formance of  all  the  statutory  condi- 
tions precedent  to  his  right  of  ac- 
tion." De  Jonge  v.  Breuker.  etc.. 
Co.,  191  Fed.  .35,  36.  Ill  CCA  567 
(alT  182  Fed.  150.  (aff  236  U.  S.  31, 
35  SCt  6,  59  L.  ed.  113)]. 

78.     Patterson  v.  J.  S.  Ogllvle  Pub. 


461. 

of    •ndauw    see    infra 


Co.,  119  Fed 

BiUBalmcy 
i   417. 

Oltlxenslilp  mUl  tMddeae*  as  af- 
faetliif  rlgbt  to  olrtatn  copyright  see 
supra  SJ   157-160. 

80.  See  supra  9   158. 

[a]  Judicial  notice  must  be  taken 
of  the  fact  that  reciprocal  copy- 
right relations  have  been  established 
with  particular  foreign  countries. 
Ohman  v.  Nfew  York,  168  Fed.  953. 

81.  Hoffman  ▼.  Le  Traunlk,  209 
Fed.  375;  Werner  Co.  v;  Encyclopae- 
dia Brltannica  Co.,  134  Fed.  831, 
1024.  67  CCA  281  [aff  130  Fed.  460]. 
See  also  supra  }{  91-97,  396. 

"Consideration  must  be  had  of  the 
truth  that  it  is  hard  to  prove  orlKl- 
nallty,  except  by  the  affidavit  of  the 
author,  and  an  attempt  to  prove  it 
Is     something     like     attempting      to 


prove  a  negative;  that  la,  that  the 
articles  In  question  are  not  plagiar- 
ized. Nevertheless,  the  right  of 
complainant  to  maintain  a  suit  for 
Infringement  of  his  copyright  de- 
pends upon  the  originality  of  his 
own  production,  and  some  prima  fa- 
cie proof  at  the  hearing  must  be 
made  In  this  regard.  And  still  more, 
if  the  originality  Is  Impugned  by 
evidence  at  the  hearing,  tending  to 
show  want  of  originality,  that  evi- 
dence must  be  overcome  oy  the  com- 
plainant, to  the  satisfaction  of  the 
court."  Werner  Co.  v.  Bncyclops- 
dia  Brltannica  Co.,  134  Fed.  831,  882, 
1024.   67  CCA  281   [aff  130  Fed.  460]. 

■vmdaacjr  of  Midonoo  see  Infra 
f   418. 

83.  London  v.  Blograph  Co.,  231 
Fed:  696,  146  CCA  582;  Hoffman  v. 
Le  Traunlk,  209  Fed.  875;  Bossel- 
man V.  Richardson.  174  Fed.  622,  98 
CCA  127.  Contra  Reed  v.  Carusl,  20 
F.  Cas.  No.  11,642,  Taney  72. 

[a]  Bole  applleO. — "The  bill  al- 
leged that  complainant  was  'the  au- 
thor of  a  certain  original  story  en- 
titled "Just  Meat"  '^  defendant  tra- 
versed that  allegation  by  an  express 
denial.  Under  our  decision  in  Bos- 
selman v.  Richardson,  174  Fed.  622, 
98  CCA  127.  complainant  should  have 
produced  testimony  to  support  his 
averment.  We  are  of  the  opinion, 
however,  that  defendant  did  not  spe- 
cifically call  the  point  here  raised 
to  the  attention  of  the  trial  court. 
Had  he  done  so  presumably,  the  com- 
plainant would  have  taken  the  stand, 
and  we  should  have  been  informed 
to  what  extent,  if  at  all,  he  was  con- 
sciously indebted  to  earlier  sources 
for  the  plot  or  incidents  of  the  copy- 
righted story."  London  v.  Blograph 
Co.,   231   Fed.   696,    697,    145   CCA  582. 

83.  Burrow-Giles  Llth.  Co.  v.  Sa- 
rony.  Ill  U.  S.  63,  4  SCt  279,  28  L. 
ed.  349  [cit  with  appr  Courier  Llth. 
Co.  V.  Donaldson  Llth.  Co.,  104  Fed. 
993,  44  CCA  296  (rev  on  other 
grounds  188  U.  S.  239,  28  SCt  298, 
,47  L.  ed.  460)]. 

84.  St.  1  &  2  Oeo.  V  c  46  <  6  (3) 
(a). 

85.  Belford  v.  Scrlbner,  144  V.  S. 
488,  12  SCt  734,  36  L.  ed.  614:  Saake 
v.  Lederer,  174  Fed.  135,  98  CCA  571 
[rev  166  Fed.  810,  and  dlst  Belford 
V.  Scrlbner,  supra]. 

88.  Saake  v.  Lederer.  174  Fed. 
135,   98  CCA  571    [rev  166  Fed.   8101; 


Dlelman  v.  White.  lOS  Fed.  892.    See 
also  supra  il  160-153. 

87.  Dlelman    v.    White,    108  .  Fed. 

88.  See  supra  tt  199-208. 

89.  Merrell  v.  Tlee,  104  U.  S.  557, 
26  L.  ed.  864;  Suderman  v.  Saake. 
166  Fed.  816;  Burnell  v.  Chown.  69 
Fed.  993:  Chase  v.  Sanborn,  6  F.  Cas. 
No.  2,628.  4  Cllll.  306. 

[a]  XAaatlty  batweaa  oopla*  de- 
posited and  work  alleged  to  hare 
been  copyrighted  must  be  shown. 
Falk  v.iCurtia  Pub.  Co.,  98  Fed.   989. 

90.  Callaghan  v.  Myers,  128  U.  S. 
617.  9  SCt  177,  82  L.  ed.  £47;  Merrell 
V.  Tlce,  104  U..  a-  667,  26  L.  ed.  854: 
Suderman  v.  Saake.  166  Fed.  815: 
Osgood  V.  A.  S.  Aloe  Instrument  Co 
83  Fed.  470:  Chase  v.  Sanborn.  5  F. 
Cas.  .No.   2,628,   4   Cliff.   S06. 

[a]  Bapoalta  on  aame  4ay. — Al- 
though the  title  and  the  work  were 
aeposlted  on  the  same  day.  It  will  be 

§  resumed  in  the  absence  of  evi- 
ence  to  the  contrai7  that  the  for- 
mer was  deposited  before.  p.nd  the 
latter  after,  publication.  Callaghan 
V.  Myers,  128  U.  8.  617.  9  SCt  177. 
32  L.  ed.  547. 

[b]  Proof  of  ttaaalT  dapoBlt. — ^The 
court  will  not  require  direct  proof 
that  advance  copies  of  complainant's 

fiublication  were  seasonably  deiMs- 
ted  In  the  mall,  where  It  appears  br- 
yond  a  doubt  that  complainant  for- 
warded them  so  early  that  respond- 
ent could  not  possibly  Iia.ve  been 
prejudiced  by  any  delay  therein. 
Ladd  v.  Oxard.  75  Fed.  703. 

Tliiia  of  dapoalt  see  supra  ||  199. 
208. 

BnSciancy   of   •vUaaoo    aeo    Infra 

:  419. 

91.  Bosselman  v.  Rtcliardaon. 
174  Fed.  622,  623,  98  CCA  127.  But 
see  Infra  |  419. 

93.     See  supra  |{  380,   897. 

93.  See  supra  It   174,   176. 

94.  Gaumont  Co.  v.  Hatch,  203 
Fed.  378.    See  also  aupra  ||  181-186. 

[a]  ^fliaro  aaottoa  ptetora  fllma 
are  eopjxltlitaa  under  I  II  of  thr 
act,  the  burden  is  on  plaintiff  to 
show  the  character  of  the  work, 
whether  a  motion  picture  photoplay, 
or  a  motion  picture  other  than  a 
photoplay,  because  the  statutory  re- 
quirements as  to  deposits  In  the 
copyright  office  are  different  in  re- 
spect to  the  two  classes  of  works. 
Gaumont  Co.  y.  Hatdi.  208  Fed.  878. 


For  later  oasss,  davalopmaBta  and  ohaacaa  in  the  law  aea  cumulative  Annotationa,  aame  title,  page  and  nots  number. 
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Notice  of  copyright.  The  burden  of  proof  is  on 
plaintiff  to  show  compliance  with  the  statutory  re- 
qnir^nents  as  to  the  use  of  the  notiee  of  copy- 
right.» 

Domestic  manofaetore.  In  the  case  of  works  to 
which  the  domestic  manufacturing  requirements 
^PPly>**  ^Ite  burden  of  proving  compliuice  with 
«uch  requirements  is  on  plaintiff. 

[$  414]  b.  Admiasihility,  Weight,  and  Snffl- 
ciMiQr— (1)  In  OoieraL  Proof  of  compliance  with 
the  statutory  conditions  should  be  satisfactory  in 
aU  oases,  and  strict  proof  has  been  required  in 
actions  for  penalties,  -  and  where  there  has  been 
long  delay  in  taking  out  a  copyright."  Under  the 
old  chancery  practice,  on  the  trial  of  an  issue  out 
of  chancery  to  determine  the  title  to  a  copyright, 
the  bill  and  answer  cannot  be  read  in  evidence  to 
the  jury  unless  it  be  so  ordered  by  the  court  of 
chancery  when  the  issue  is  ordered.^  A  prior  de- 
cree in  equity  establishing  the  copyright  is  con- 
clusive of  that  fact,  in  a  subsequent  action  between 
the  same  parties  for  damages.^ 

[$  415]  (2)  Oertiflcato  of  Registration  or  Oopy 
of  Record.  The  statute  has  always  required  records 
to  be  kept  of  copyright  entries,'  and  such  records, 
or  duly  authenticated  copies  thereof,  are  evidence 


•B.  Dejoncre  v.  Breuker.  etc.,  Co., 
191  Fed.  St,  111  CCA  667  faff  182 
Fed.  160  (alt  2S6  TJ.  S.  33,  SB  SCt  6, 
69  I*  ed.  113)):  Falk  v.  Gast  Llth., 
etc.,  Co.,  40  Fed.  1«8. 

KoUoa  of  oopytlKlit  see  supra  19 
194-197,    212-219. 

BniOclaney  of  «vtdMio«  see  infra 
I   420. 

96.     See  supra  i%  100,  183-192. 

m.  Huebsch  v.  Arthur  H.  Crist 
Co.,  209  Fed.  886;  Suderman  v.  Saake, 
1(6  Fed.  816;  Patterson  v.  J.  S.  Otfll- 
vle  Pub.  Co.,  119  Fed.  4S1.  See  also 
supra  f  399. 

[a]  As  to  iMokB  pvuialiod  and 
odpyrlglited  pzlor  to  tb*  act  of 
TtSr**-  3,  1891,  proof  of  domestic 
typesetting  Is  unnecessary.  Patter- 
son V.  J.  S.  Ogilvle  Pub.  -Co.,  119 
Fed.   461. 

■nfloieBOy  of  •vidMM*  see  infra 
f   422. 

98.  Bosselman  v.  Richardson,  174 
Fed.  622,  98  CCA  127. 

99.  Merrell  v.  Tico,  104  U.  S.  B67, 
26  Li.  ed.  8(4:  Bosselman  v.  Richard- 
eon,  174  Fed.  «22,  98  CCA  127. 

(a]  oowdffht  after  thirty  yean^- 
Troot  of  compliance  with  the  statu- 
tory conditions  should  be  strictly 
enforced  in  &  case  where  no  applica- 
tion for  copyright  was  made  until 
more  than  80  years  after  the  sub- 
jects of  copyright  were  painted,  es- 
pecially where  the  painter  himself, 
though  an  old  man  residing  in  Nor- 
folk and  ill,  was  neither  examined 
at  the  trial  nor  by  deposition  before 
trial."  Bosselman  v.  Richardson,  174 
Fed.  622.  624,  98  CCA  127. 

1.  King  V.  Force,  14  F.  Caa.  No. 
7,791,  2  Cranch  C.  C.  208. 

a.  Brady  v.  Daly,  176  U.  S.  148, 
169.  20  SCt  62,  44  L.  ed.  109  [alt  8S 
Fed.  1007,  28  CCA  2S3]  (where  the 
court  said:  "The  question  as  an 
original  one  of  how  far  a  copyright 
of  a  play  protects  any  particular 
ecene  therein  from  being  publicly 
produced  or  represented  by  another, 
aside  from  the  dialogue  contained  in 
the  play.  Is  not  before  us,  because 
the  judgment  in  the  equity  suit  be- 
tween these  same  parties  establishes 
the  fact  of  the  copyright,  and  also 
that  the  railroad  scene  Is  a  dra- 
matic composition  protected  by  that 
copyright"). 

8.  See  statutes  enumerated  supra 
(  71. 

4,  Belford  V.  Scrlbner,  144  U.  S. 
488,   12  SCt   734.   36   L..   ed.   614. 

To  diow  particular  facts  see  infra 
({   416-422. 

6.  See  generally  Evidence  [17  Cyc 
896]. 


6.  Bosselman  v.  Richardson,  174 
Fed.  822,  98  CCA  127;  Lederer  v. 
Saake,  166  Fed.  810  [rev  on  other 
grounds  174  Fed.  136,  98  CCA  671]I 
Osgood  V.  A.  S.  Aloe  Instrument  Co., 
83  Fed.   470. 

7.  Bosselman  v.  Richardson.  174 
Fed.  622.  98  CCA  127.  See  Patents 
[30  Cyc  1040]. 

8.  Lydlara-Peterson  Co.  v.  Wood- 
man, 204  Fed.  921,  123  C!CA  243  [reh 
den  205  Fed.  900.  126  CCA  4S4]; 
Bosselman  v.  Richardson,  174  Fed, 
622,  98  CCA  127;  Lederer  v.  Saake, 
166  Fed.  810  [rev  on  other  grounds 
174  Fed.  136,  98  CCA  671];  Osgood 
V.  A.  S.  Aloe  Instrument  Co.,  8S  Fed. 
470. 

[a]  The  Uteaflaii  has  no  dlacre- 
tlon,  but  must  record  a  claim  for 
copyright  unless  the  subject  matter 
claimed  is  not  copyrightable.  U.  S. 
V.  Toung,  26  Wash.  Ii.  646,  647 
(where  the  court  said:  "Although  it 
should  be  admitted  that  the  act  Is 
mandatory  and  that  the  librarian  of 
congress  has  no  discretion  in  rela- 
tion to  the  matter  of  recordl^ig,  yet 
if  he  declines  to  record  a  copyright, 
a  party  applying  will  not  be  entitled 
to  a  writ  of  mandamus  requiring  him 
to  act,  unless  it  appears  that  the 
publication  comes  fairly,  or  might 
come  fairly,  within  the  purview  of 
the  copyright  act"). 

9.  Lydlard-Peterson  Co.  v.  Wood- 
man. 204  Fed.  921,  128  CCA  243  [reh 
den  206  Fed.  900,  126  CCA  4341; 
Bosselman  v.  Richardson,  174  Fed. 
622,  98  CCA  127;  Lederer  v.  Saake. 
166  Fed.  810  [rev  on  other  grounds 
174  Fed.  135,  98  CCA  671]:  Callga 
V.  Inter-Ocean  Newspaper  Co.,  167 
Fed.  186,  84  CCA  634  [aft  216  U.  3. 
182,  30  set  38,  64  L.  ed.  160];  Os- 
good V.  A.  S.  Aloe  Instrument  Co., 
83    Fed.    470. 

"The  holder  of  a  copyright  has  no 
monopoly  by  virtue  of  the  Issued 
copyright  itself,  but  his  rights  'are 
measured  by  the  statute,  provided ' 
always  he  has  complied  with  the 
statute."  Lydlard-Peterson  Co.  v. 
Woodman,  204  Fed.  921,  923,  123 
CCA  243  [reh  den  206  Fed.  900,  126. 
CCA  434]. 

[a]  Oopyrigbta  and  patents  oo»- 
tnurtaO. — (1)  "Unlike  the  laws  gov- 
erning the  issue  of  patents  to  in- 
ventors, no  certificate  is  made  by  the 
government  conferring  a  copyright 
upon  authors.  They,  therefore,  have 
no  grant  conferring  upon  them  in 
terms  a  monopoly  in  or  to  their  pro- 
ductions, and  therefore  have  nothing 
to  show  a  prima  facie  case,  like  that 
which  arises,  on  a  suit  forinfrlnge- 


of  the  facts  required  to  be  recorded/  in  accordance 
with  the  general  rules  a];>plicat>le  to  records  gen- 
erally as  evidence."  But  a  record  of  entry  for 
copyright,  or  a  duly  issued  certificate  thereof,  is 
wholly  unlike  letters  patent.'  Letters  patent  are 
a  govorninental  grant  of  exclusive  right  to  make, 
use,  and  vend  the  patented  invention,  made  after 
a  quasi  judicial  examination  of  the  applicant's 
claim,  and  therefore  the  mere  production  of  the 
letters  makes  out  a  prima  facie  title  in  the  paten- 
tee.' But  a  record  of  copyright  is  not,  and  does  not 
purport  to  be,  a  grant  of  any  kind;  it  merely 
records  a  claim  to  the  right  of  copyright;"  the 
grant  is  made  by  the  statute  in  general  terms  to 
any  person  entitled  thereto,  and  accordingly,  in 
every  case,  the  copyright  claimant  must  establish 
his  right  by  proof  of  facts  resting  largely  in  pais." 
Thus,  under  former  statutes,  it  has  been  held  that 
the  librarian's  or  register's  certificate  does  not 
per  se  establish  the  copyright" 

The  act  of  1909  aiuthorizes  any  person  to  obtain 
a  certificate  of  r^istration  under  the  seal  of  the 
copyright  office,  and  provides  that  such  certificate 
shall  be  admitted  in  any  court  as  prima  facie  evi- 
dence of  th^  facts  stated  therein.^*-  As  such 
certificate   is  required   to   state   practically   every 

ment  of  letters  patent  upon  the  pro- 
duction of  the  patent  itself.  Au- 
thors take  their  rights  under  and 
subject  to  the  law,  and,  when  as- 
sailed, the  burden  is  upon  them  to 
show  literal  compliance  with  each 
and  every  statutory  requirement  In 
the  nature  of  oonditions  precedent." 
Lederer  ▼.  Saake,  166  Fed.  810,  811 
[rev  on  other  grounds  174  Fed.  136, 
98  CCA  671,  and  quot  Osgood  v.  A. 
S.  Aloe  Instrument  Co.,  83  Fed.  470]. 
(2)  "Such  a  certificate  Is  wholly  un- 
like letters  patent,  which  are  Issued 
under  section  4884  after  a  quasi 
ludicial  examination  of  the  appli- 
cant's rights,  and  which  grant  him, 
his  heirs,  or  assigns,  the  exclusive 
right  to  make,  use,  and  vend  the 
invention  patented.  A  patentee  ac- 
cordingly makes  out  a  prima  faole 
case  when  he  puts  his  letters  In 
evidence  and  proves  infringement. 
The  owner  of  a  copyright,  on  the 
other  hand,  is  bound  to  prove  com- 
pliance with  all  the  statutory  condi- 
tions, viz..  In  this  case  that  his  as- 
signor was  the  author,  and  that 
neither  he  nor  his  assignor  had  pub- 
lished the  paintings  before  copyrbht. 
.  .  .  The  certificate  of  the  Libra- 
rian of  Congress  Is  no  proof  of  com- 
pliance with  these  conditions."  Bos- 
selman V.  Richardson,  174  Fed.  622, 
628,  98  CCA  127.  (8)  A  copyright  is 
a  statutory  grant  equally  as  In  the 
case  of  patents,  although  no  Express 
grant  is  issued.  Caliga  v.  Inter-<$cean 
Newspaper  Co.,  167  Fed.  186,  84  CCA 
634  [aft  216  U.  S.  182,  80  SCt  88, 
64    L.    ed.    160]. 

10.  Bosselman  v.  Rlohardson,  174 
Fed.  622,  98  CCA  127;  Saake  v. 
Lederer,  174  Fed.  136,  186,  98  CCA 
671    [rev  166  Fed.   810]. 

"When  suit  for  infringement  is 
brought,  the  Librarian's  certificate 
does  not  per  se  establish  the  copy- 
right: but  the  burden  rests  on  the 
plaintiff  to  show  compliance  with 
statutory  requirements  as  condi- 
tions precedent."  Saake  v.  Lederer, 
supra. 

11.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1075  c  320  {  65)  (which 
reads  as  follows:  "That  in  case  of 
each  entry  the  person  recorded  as 
the  claimant  of  the  copyright  shall 
be  entitled  to  a  certificate  of  regis- 
tration under  seal  of  the  copyright 
oflloe,  to  contain  his  name  and  ad- 
dress, the  title  of  the  work  upon 
which  copyright  is  claimed,  the 
date  of  the  deposit  of  the  copies  of 
such  work,  and  suoh  marks  as  to 
class  designation  and  entry  number 
as  shall  fully  Identify  the  entry.    In 
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fact  on  which  copyright  depends,*'  the  effect  of  the 
statute  is  to  go  4  long  way  toward  making  the 
certificate  prima  facie  evidence,  of  copyright. 

English  statates.  Under  the  act  of  1911  there  is 
no  registration  of  copyright/^  but  plaintiff's  case 
is  aided  by  certain  presumptions  as  tc(  the  sub- 
sistence and  ownership  of  the  copyright,*'  and  the 
authorshq)  of  the  work.*'  A  certified  copy  of  the 
entry  at  Stationers'  Hall  was  prima  facie  evidence 
of  proprietorship  under  the  Copyright  Act  of  1842.*' 

Under  the  Canadian  Copyright  Act  certificates  of 
registration'  are  prima  facie  evidence  of  due  com- 
pliance with  the  requirements  of  the  statute  enti- 
tling the  party  to  registration.*' 

[^  416]  (8)  Catalogue  of  Copyright  Entries. 
The  present  law  requires  the  register  of  copyrights 
to  prepare  and  publish  indexes  and  catalognies  of 
copyright  registrations  and  assignments,  and  pro- 
vides that  such  catalogues  of  copyright  entries  and 
index  volumes  shall  be  admitted  in  any  court  as 
prima  facie  evidence  of  the  facts  stated  therein 
as  regards  any  copyright  registration.** 

[i  417]  (4)  Citizenship  and  Domicile.^  Slight 
evidence   is   sufficient   to    establish   the   necessary 


IS 

the  case  of  a  book  the  certlflcate 
shall  also  state  the  receipt  of  t)ie 
afHdavlt  as  provided  by  section  six- 
teen of  this  Act,  and  the  date  of  the 
completion  of  the  printing,  or  the 
date  of  the  publication  of  the  book, 
as  stated  in  the  said  aflldavlt.  The 
register  of  copyrights  shall  pre- 
pare a  printed  form  for  the  said 
certtflcate,  to  be  filled  out  in  each 
case  as  above  provided  for,  which 
certificate,  sealed  with  the  seal  of 
the  copyright  office,  shall,  upon  pay- 
ment of  the  prescribed  fee,  be  given 
to  any  person  making  application 
for  the  same,  and  the  said  certifi- 
cate shall  be  admitted  in  any  court 
as  prima  facie  evidence  of  the  facts 
stated  therein.  In  addition  to  such 
certtflcate  the  register  of  copyrights 
shall  furnish,  upon  request,  with- 
out additional  fee,  a  receipt  for  the 
copies  of  the  work  deposited  to 
complete    the    registration"). 

12.  See  supra  note  11. 

13.  Chautauqua  School  of  Nurs- 
ing v.  National  School  of  Nursing, 
211  Fed.  1014  [rev  on  other  grounds 
23S  Fed.   161,   IBl   CCA  227]. 

[a]  lUnstratioiL. — "That  the  lec- 
ture was  protected  by  copyright  is 
shown  prima  facie  by  the  certificate 
with  seal  of  the  copyright  registra- 
tion and  the  receipt  card  statins 
that  the  register  received  the  affi- 
davit conforming  to  the  require- 
ments of  section  16  of  the  Copy- 
right Act  (Act  March  4,  1909,  85 
U.  S.  St.  at  L.  1079.  c.  320  [U.  S. 
Comp.  St.  Supp.  1911,  p.  1477]). 
The  case  of  Saake  T.  Lederer,  174 
Fed.  135,  98  CCA  571,  cited  by  coun- 
sel for  defendant,  wherein  there  was 
a  dispute  as  to  the  title  of  a  copy- 
righted play,  is  not  opposed  to  this 
view:  it  being  there  held  that  the 
burden  rests  upon  plaintiff  to  show 
compliance    with    the    statutory    re- 

?ulrements  ..as  conditions  precedent. 
n  this  case  the  registered  certificate 
as  to  the  facts  contained  therein  is 
of  the  required  standard  of  proof.  See 
section  65  of  the  Copyright  Act  6f 
March  4.  1909."  Chautauqua  School 
of  Nursing  v.  National  School  of 
Nursing,  211  Fed.  1014,  1015  [rev 
on  other  grounds  238  Fed.  151,  161 
CCA  227]. 

14.  See  supra  i  220. 

16.  See  supra  9   411;   Infra   {    423. 
le.     See  supra  g   413. 

17.  Graves'  Case,  L.  R.  4  Q.  B. 
715;  James  Nisbet  &  Co..  Ltd.  v.  Qolf 
Agency.  23  T.  L.  R.  370;  Black  v. 
Imperial  Book  Co.,  8  Ont.  L.  9,  3 
OntWR  467  rdlsm  app  5  Ont.  L.  184, 
2  OntWR  117.  and  app  dism  35  Can. 
S.  C.  488];  Carte  v.  Dennis,   5  Terr. 


domicile  and  citizenship,  in  the  absence  of  any  evi- 
dence to  the  contrary."  A  recital  of  citizenship  or 
residence  in  the  certificate  of  copyright  has  been 
considered  as  some  evidence  of  that  fact." 

[i  418]  (6)  Authorship  and  Orisinalily.**  The 
fact  that  the  plan,  arrangement,  and  combination  of 
a  copyrighted  work  originated  in  the  brain  of  its 
author  may  be  proved  by  some  person  other  than 
such  author,^  but  proof  of  this  character  has  been 
held  insufficient.^'  The  court's  judicial  knowledge 
may  be  applied  in  determining  an  issue  of  origri- 
nality.'"  The  librarian's  certificate  under  the 
former  law  was  no  evidence  of  authorship."  It 
may  be  otherwise  under  the  present  law  which  re- 
quires the  certificate  to  state  the  name  of  the 
author,  and  makes  the  certificate  prima  facie  evi- 
dence of  the  facts  stated.^  Originality  may  be 
shown  by  the  direct  testimony  of  the  author,*"  and 
circumstantial  evidence  may  aid  the  case."* 

[$  419]  (6)  Deposit  of  Title  and  Copies.  A 
certified  copy  of  the  record  of  titles  deposited  for 
copyright  is  competent  and  sufficient  evidence  of 
the  deposit  of  the  title.'*  Deposit  of  copies  of  the 
work  in  the  copyright  office,'  or  in  the  mails  properly 


L.  30.     See  also  infra  t  423. 

[a]  In  Caaads  a  certified  copy  of 
entry  at  Stationers'  Hall  is  prima 
facie  evidence  of  proprietorship. 
Black  V.  Imperial  Book  Co.,  8  Ont. 
ti.  9,  3  OntWR  467  [app  dism  35  Can. 
S.  C.  4S8].  See  also  supra  {  78,  as 
to  Imperial  copyright  in  Canada. 

18.  Bernard  v.  Bertonl,  14  Que.  L,. 
219;  Anglo-Canadian  Music  Publish- 
ers' Assoc.  V.  Dupuis,  27  Que.  Super. 
485.    487,   2   ComL    503. 

"By  law  these  certificates  are 
prima  facie  evidence  that  the  plain- 
tlfF  has  complied  with  all  the  re- 
quirements of  the  statute  to  entitle 
it  to  such  registration.  Yet  the  de- 
fendant is  not  debarred  from  making 
proof  to  rebut  such  prima  facie  evi- 
dence." Anglo-Canadian  Music  Pub- 
lishers' Assoc.  V.  Dupuis,  supra. 

19.  Act  March  4,  1909  (36  U.  S.  St. 
at  L.  1075  c  320   §   56). 

30.  Burden  of  pxoof  see  supra 
i  413. 

91.  Patterson  v.  J.  S.  Ogllvie  Pub. 
Co.,  119  Fed.  461. 

fa]  avlOMica  iMld  ■nflclant.— "It 
is  further  contended  that  the  copy- 
right Is  void  because  it  is  not  afll- 
matlyely  shown  that  complainant, 
when  he  applied  for  copyright,  was 
'a  citizen  of  the  United  States,  or'  a 
resident  therein.'  The  certificate 
from  the  librarian  describes  him  as 
'of  New  York,'  and  he  testifies  that 
he  is  now  resident  here,  and  that  he 
mailed  the  two  copies  June,  1890,  in 
New  York  City.  The  evidence  is 
slight,  but.  In  the  absence  of  any 
evidence  to  the  contrary,  would  seem 
to  be  sufficient."  Pgitterson  v.  J.  S. 
Ogilvle  Pub.  Co..  119  Fed.  451,  452. 

22.  Patterson  v.  J.  S.  Ogilvle  Pub. 
Co..   119  Fed.  451. 

23.  Burden  of  proof  aad  presnmp- 
tions  see  supra  §  413. 

24.  BuUinger  v.  Mackey,  4  F.  Cas. 
No.  2.127,  15  Blatchf.  650.  See  Gold- 
mark  V.  Krellng,  35  Fed.  661.  13 
Sawy.  310  (evidence  held  sufficient 
to  show  authorship  of  play). 

'25.  Bosselman  v.  Richardson,  174 
Fed.  622,  98  CCA  127. 

[a]  Original  antliozship  of  palat- 
ini.— Evidence  of  a  neighbor  of 
plaintiff's  assignor  that  witnesses 
saw  the  assignor  frequently  while 
painting  certain  pictures,  but  did 
hot  see  him  use  any  paintings,  pic- 
tures, drawings,  or  other  pictorial 
works  in  so  doing,  was  incompetent 
and  insufficient  to  establish  original 
authorship.  Bosselman  v.  Richard- 
son.  174   Fed.   622,  98  CCA  127. 

26.  Henderson  v.  Tompkins,  60 
Fed.  758  (where,  however,  the  court 
refused,   on    demurrer,   to   determine 


the  originality  of  the  topical  soner.  "I 
Wonder  if  Dreams  Come  True," 
solely  on   Judicial  knowledge). 

27.  Bosselman  v.  Richardson,  174 
Fed.  622,  98  CCA  127.  But  see  Reed 
v.  Cartisl,  20  P.  Cias.  No.  11.642, 
Taney  72,  74  (where  Taney,  C.  J., 
said:  "The  copyright  is  prima  facie 
evidence  that  he  was  the  author,  and 
the  burden  of  proof  is  upon  defend- 
ant to  show  the  contrary"). 

28.  See  supra  S  415. 

29.  Werner  Co.  v.  Encyclopsedla 
Brltannlca  Co.,  134  Fed.  831.  1024.  CT 
CCA  281  [aft  130  Fed.  460];  Aronaon 
V.  Baker,  43  N.  J.  Eq.  366,  12  A  ITT 
("Erminle"). 

[a]  BvldMioe  of  antlior.— "The  per- 
son who  claims  to  be  the  author  of 
'Erminle'  swears  that  it  is  an  origi- 
nal production,  and  not  an  imitation 
of  any  previous  work;  that  it  Is  his 
original  creation,  he  having  origi- 
nated its  scenes.  Incidents,  stage 
appurtenances  and  casts  of  character 
and  their  individualities,  as  also  the 
dress  and  deportment'of  its  dramatis 
personee.  This,  if  true,  establishes 
the  fact  of  its  originality.  This  wit- 
ness speaks  concerning  a  subject 
about  which  his  knowledge  must 
necessarily  be  more  complete  than 
that  of  any  other  person.  His  evi- 
dence must  be  accepted  as  true  until 
evidence  of  the  most  convincing  kind 
Is  produced,  showing  that  his  evi- 
dence is  false.'*  Aronson  v.  Baker. 
43  N.  J.  Eq.  366.  371.  12  A  177. 

30.  Aronson  v.  Baker.  4S  N.  J.  Ea. 
366,  12  A  177  ("Erminle") ;  Oman 
v.  Copp-Clark  Co..  l  OntWR  542. 

[a]  oixoanataattal  aviaanea. — 
"Where  a  dramatic  work,  existing 
only  In  manuscript  has,  as  In  this 
case,  been  put  on  the  stage  by  Us 
owner  at  great  expense,  and  been 
reproduced  in  the  largest  city  of  the 
country  over  600  times,  without  the 
least  question-  being  raised  as  to  its 
originality  by  either  critic  or  com- 
petitor, the  court,  before  It  denies  to 
its  owner  the  protection  of  the  law. 
should  require  the  person,  who 
asserts  a  right  to  use  it  for  his  own 
profit,  on  the  ground  that  it  is  pub- 
lic property,  to  prove  his  right  by 
convincing  evidence."  Aronson  v. 
Baker,  43  N.  J.  Eq.  365,  371,  12  A 
177. 

[b]  •nooeas  as  shown  by  golns 
through  a  large  number  of  editions 
is  evidence  of  originality  in  a  com- 
pilation. Oman  v.  Copp-CIark  Co., 
1   OntWR  542    (history). 

31.  Belford  v.  Scrlbner,  144  U.  S. 
488,  12  set  734,  36  L..  ed.  614:  Cal- 
laghan  v.  Myers,  128  U.  S.  C17.  9  SCt 
177,  32  L.  ed.  647;  Roberts  v.  Myers. 


Ftor  lata*  easaa,  developments  and  chaacM  in  tb«  law  ae*  cumulativa  Annotationa,  same  title,  page  and  note  number. 
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iddressed,  may  be  shown  by  any  competent  evi- 
lence  from  persons  acquainted  with  the  facts,'* 
ind  such  evidence  may  be  sufficient  even  where  the 
'egister  of  oopyrights  certifies  that  he  has  made 
earch  and  has  failed  to  find  any  copies  on  file." 
^  certificate  or  receipt  signed  by  the  librarian, 
Lcknowledging  receipt  of  copies,  has  been  held  com- 
tetent  and  sofflcient  proof,^  provided  the  identitv 
if  such  copies  with  the  work  in  suit  is  shown,'' 
!yen  where  it  was  not  under  the  official  seal;"  but 
in  unsigned  statement  that  copies  were  deposited 
ittached   to   a   certificate   of   the   librarian    is   no 


evidence  of  the  deposit.'^  Deposit  may  also  be 
proved  by  a  record  kept  by  the  copyright  office 
in  the  course  of  the  discharge  of  official  copyright 
business."  The  statute  requires  the  register  of 
copyrights  to  give  a  receipt  for  the  copies  of  the 
work  deposited  to  complete  the  registration,'^  and 
postmasters  are  required  to  give  receipts  for  copy- 
right deposits  made  with  them  for  mailing."*  Such 
receipts  are  evidence  of  such  deposits.  Reasonable 
presumptions  will  be  indulged  in  aid  of  the  copy- 
right" 


0  F.  Cas.  No.  11,906,  Brunn.  Coll. 
?as.  698.    But  see  Infra  J  421  note  47. 

"Section  4  of  the  act  of  1831  re- 
lulres  the  clerk  to  srive  a  copy  of  the 
Itle  as  deposited  and  recorded,  un- 
ler  the  seal  of  the  court,  to  the  au- 
hor  or  proprietor  who  deposits  it, 
vhenever  he  shall  require  the  same, 
'lecesaarily,  such  copy  Is  sufllclent 
irlma  facie  evidence  of  the  deposit 
>f  the  title."  Callaghan  y.  Myers, 
.28  U.  S.  617.  $KS,  »  set  177,  83  L. 
Id.    547. 

[a]  Ttm*  ot  teDoatt^— Under  the 
Copyright/  Act  of  March  4,  1909  (36 
J.  S.  St.  at  L.  1075  o  320  I  56),  the 
iertlflcate  of  the  register  of  copy- 
Ights  Is  not  prima  facie  evidence 
hat  copies  of  the  publication  were 
'ecelved  in  time,  but  only  that  they 
vere  delivered  in  attempted  compli- 
ance with  the  statute  on  the  date 
ipecifled.  Davles  v.  Bowes,  219  Fed. 
78,  134  CCA  583  [afT  209  Fed.  63]. 

33.  Huebseh  v.  Arthur  H.  Crist 
:o.,  209  Fed.  886;  West  Pub.  Co.  v. 
Sdward  Thompson  Co.,  169  Fed.  838 
mod  on  other  grounds  176  Fed.  883, 
00  CCA  3031;  Patterson  v.  J.  S. 
>Sllvle  Pub.  Co.,  119  Fed.  461;  Blume 
r.  Spedr,  SO  Fed.  629. 

[a]  Bvldano*  held  anfllottat. — ^Evi- 
lence  was  held  to  show  a  custom  and 
:ourse  of  business  by  a  publisher 
rom  which  It  would  be  presumed 
hat  except  in  occasional  and  un- 
ntentional  instances  the  requlre- 
nents  of  the  copyright  statute 
vere  properly  observed  and  the 
lecessary  acts  performed  to  secure 
o  the  publisher  the  copyriglits  In- 
ended.  Wert  Pub.  Co.  V.  Edward 
Thompson  Co.,  169  Fed.  838  [mod 
in  other  grounds  176  Fed.  833,  100 
:CA  308]. 

33.  Patterson  v.  J.  S.  Ogllvie  Pub. 
:o.,  119  Fed.  461. 

[a]  Bvldsaoe  iMlA  snOoleatL — 
'The  complainant  testified  that  he 
lersonally  inclosed  two  copies  of  his 
took  in  a  package  addressed  to  the 
Ibrarlan  of  congress,  and  deposited 
he  same  in  the  mail;  and  that  this 
vaa  in  June,  1890, — a  considerable 
Ime  before  the  publication  of  the 
look.  This  is  the  evidence  of  the 
omplainant,  and  it  is  not  corrob- 
'rated;  but  there  Is  nothing  In  his 
estimony,  direct  or  cross,  which 
ABtB  suspicion  on  his  good  faith, 
,nd  there  seems  to  be  no  reason  for 
lisbelleving  his  statement  as  to  the 
nailing.  The  books  were  printed, 
.nd  there  was  no  reason  at  all  why 
le  should  not  have  mailed  them  as 
le  said  he  did."  Patterson  v.  J.  3. 
Jgllvle  Pub.    Co.,    119    Fed.    461.    462. 

34.  Belford  v.  Scrlbner,  144  U.  S. 
88,  12  set  734,  36  L.  ed.  514;  Cal- 
aghan  v.  Myers,  128  U.  S.  617,  9  SCt 
77,  32  li.  ed.  547;  Huebseh  v.  Arthur 
I.  Crist  Co.,  209  Fed.  886;  Lederer  v. 
Saake,  166  Fed.  810  [rev  on  other 
Tounds  174  Fed.  136.  98  CCA  571]. 
lee  Merrell  v.  Tlce,  104  tJ.  S.  657,  26 
J.  ed.  854  (where  the  court,  while 
xpressly  refraining  from  saying 
whether  or  not  the  librarian's  cer- 
Iflcate  Is  competent  evidence  of  the 
eposlt  of  copies,  held  that  the  cer- 
Iflcate  given  In  evidence  in  that  case 
ras  so  defective  as  not  to  be  com- 
petent evidence). 

[a]  Bnl*  applied,^— A  memoran- 
um  signed,  but  not  sealed,  by  the 
lerk.  at  the  foot  of  his  certified  copy 
f  the  title,   that   the  work  was  de- 


posited on  a  certain  date  was  a  suf- 
ficient prima  facie  certificate  of  that 
fact,  without  further  proof  of  the 
clerk's  signature.  C^llaghan  v.  My- 
ers. 128  U.  a  617.  9  set  177.  82  L,. 
ed.  547  (under  Act  Febr.  3,  1831  [4 
U.  S.  St.  at  U  436  c  16  |  4]  requiring 
deposits  to  be  made  with  the  clerk 
of  the  district  court). 

[b]  Deposit  of  ooplas  In  malL — 
The  orator  testified  that  he  deposited 
two  copies  of  the  book  in  the  rtiail 
and  got  an  acknowledgment  of  the 
reoeipt  of  the  copies  over  the  ofllclal 
signature  of  the  librarian  in  answer. 
This  receipt  was  put  in  evidence,  but 
there  was  no  evioence  as  to  how  the 
copies  were  addressed.  It  was  held 
that  compliance  with  the  statutory 
provision  had  been  shown.  Blume  v. 
Spear,    30    Fed.   629. 

Cc]  SnpplyliV  lost  eevtUlmtes.— 
In  a  suit  for  infringement  of  copy- 
right the  court  granted  plaintiff's 
motion  "to  file  a  certified  copy  of 
copyright  In  place  of  such  proof 
heretofore  filed  and  lost."  Defend- 
ant moved  to  strike  such  certificate 
from  the  files,  the  motion  stating 
that  "no  other  certificate  having  the 
like  purport  or  effect  had  been  ever 
offered  in  evidence  nor  lost  from  the 
files  In  said  cause."  This  motion 
was  overruled.  This  action  Involved 
a  finding  that  such  former  certifi- 
cate had  been  filed  and  loet.  and 
this  finding  was  conclusive  on  the 
supreme  court,  in  the  absence  of 
anything  in  the  record  showing  the 
contrary.  Belford  v.  Scrlbner,  144 
U.  S.  488,  496,  606,  12  SCt  734,  36 
U  ed.  514. 

35.  Lederer  v.  Saake,  166  Fed.  810 
[rev  on  other  grounds  174  Fed.  135, 
98  CCA  571];  MoMurty  v.  Popham,  8 
KyL    704. 

30.  Belford  v.  Scrlbner,  144  U.  S. 
488,  12  SCt  784,  86  L..  ed.  514;  Cal- 
laghan  v.  Myers,  128  U.  S.  617,  9  SCt 
177,   32  L.  ed.  647. 

[a]  Bvla  applMU — "We  are  of 
opinion  that  the  certificate  of  the 
Librarian  of  Congress,  set  forth  in 
the  margin,  as  printed  in  the  record, 
that  two  copies  of  the  new  edition 
of  the  plaintiff's  copyrighted  book 
were  received  by  him  November  16, 
1880,  which  was  within  ten  days 
after  the  publication,  was  competent 
evidence,  although  the  certificate 
was  not  under  seal."  Belford  v. 
Scrlbner.  144  U.  S.  488,  606,  12  SCt 
734,  36  L.  ed.  614. 

37.  Merrill  v.  Tlce,  104  U.  S.  667, 
26  L.  ed.  854  [dlst  CaUaghan  v.  My- 
ers, 128  U.  S.  617,  9  SCt  17.7,  32  L. 
ed.  647]. 

[a]  Mala  appUsd^— "The  memo- 
randum in  the  present  case  of  the 
fact  and  date  of  the  deposit,  pur- 
porting to  be  'Signed  by  the  clerk, 
must  be  regarded  as  a  sufficient 
prima  facie  certificate  of  such  de- 
posit, and  as  competent  evidence  of 
the  fact  and  of  the  date,  without 
further  proof  of  the  signature  of 
the  clerk,  that  being  on  the  same 
paper  with  his  signature  as  clerk 
to  the  certificate  of  the  copy  of  the. 
record  of  the  deposit  of  the  title, 
and  it  being  open  to  the  defendants 
to  show  that  his  signature  to  the 
memorandum  was  not  genuine.  We 
do  not  think  the  present  case  Is 
governed  by  the  decision  In  Merrell 
v.  Tlce,  104  U.  S.  667,  26  L.  ed.  864. 
In    that   case   the    librarian  of  Con- 


gress bad  given  a  certificate  to  a 
copy  of  the  record  of  the  deposit  of 
the  title  of  the  book.  On  that  paper 
was  written  a  memorandum  In  these 
words:  'Two  copies  of  the  above 
publication  deposited'  on  a  date 
given.  This  memorandum  was  not 
signed  by  the  librarian  of  Congress. 
This  court  held  the  memorandum  not 
to  be  competent  as  proof  of  the  de- 
posit of  the  two  copies  of  the  book, 
on  the  ground  that  It  was  not  a  cer- 
tificate of  that  fact.  We  are  of 
opinion  that  the  memorandum  in  the 
present  case,  purporting  to  be  signed 
by  the  same  clerk,  is  substantially  a 
certificate  of  the  fact  and  date  of  the 
deposit  of  the  work,  written  by  hlra 
oh  the  same  paper  with  the  other 
certificate;  and  that  it  Is  not  open 
to  the  objection  which  obtained  in 
the  case  of  Merrell  v.  Tlce."  Cal- 
laghan  v.  Myers,  128  tr.  S.  617,  666, 
9SCt  177,  32  L.  ed.  547.  - 
.  38.  Black  v.  Heflry  G.  Allen  Co., 
56  Fed.  764;  Daly  v.  Webster.  66  Fed. 
483,  4  CCA  10  [app  dism  163  U.  S. 
1S5,  16  SCt  962,  42  X..  ed.  111]. 

39.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  1076  c  320  {  66). 

40.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1075  c  320  S  14). 

41.  Callaghan  v.  Myers,  128  U.  S. 
617,  9  SCt  177,  32  L.  ed.  647. 

[a]  FreauBptiona  la  aid  of  oopy- 
rUrbt. — (1)  "In  the  absence  of  evi- 
dence to  the  contrary,  which  it  was 
open  to  the  defendants  to  introduce, 
It  must  be  presumed  that  the  de- 
posit of  the  title  was  made  in  each 
case  before  publication,  and,  also, 
that  in  every  instance  where  the 
work  purports  to  have  been  depos- 
ited within  three  months  after  the 
date  of  the  deposit  of  the  title,  it 
was  deposited  within  three  months 
after  publication.  So,  'also,  in  the 
case  of  volume  84,  It  must  be  equally 
presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  deposit  of 
the  title  was  made  before  publican 
tion,  and  that  the  deposit  of  the 
work,  though  made  on  the  same  day 
with  the  deposit  of  the  title,  was 
not  made  prior  to  publication."  Cal- 
laghan V.  Myers,  128  U.  S.  617,  666. 
657.  9  SCt  177,  32  L.  ed.  647^  (2) 
"Where  the  three  things  are  pre- 
scribed by  the  statute  to  be  done 
in  consecutive  order,  and  all  three 
appear  to  have  been  done  on  the 
sam^  day.  It  will  be  presumed  that 
thOfStatute  was  compiled  with,  leav- 
ing the  prima  facie  evidence  open  to 
be  rebutted."  CaUaghan  v.  Myers, 
supra.  (3)  A  work  deposited  five 
months  and  five  days  after  its  title 
cannot  be  presumed  to  have  been  de- 
posited within  three  months  from 
publication.  Callaghan  v.  Myers,  128 
U.  S.  617,  9  SCt  177,   32  L.  ed.  547. 

43.  Falk  V.  Gaat  Llth.,  etc.,  Co., 
40  Fed.   168. 

[a]  Season  for  mis.— "It-  would 
lay  an  unreasonable  burden  upon  him 
to  require  separate,  distinct,  and  spe- 
cific proof  as  to  each  one  of  the 
copies — in  some  cases,  perhaps,  thou- 
sands in  number — which  he  may 
have  published."  Per  Lacombe,  J.,  in 
Falk  V.  Gast  Llth.,  etc..  Co.,  40  Fed. 
168,   169    (copyrighted  photograph). 

43.  Falk  v>  Gast  Llth.  etc..  Co.,  40 
Fed.   168.  I 

44.  Falk  V.  Gast  Llth.,  etc.,  Co.,  40 1  C> 

red.  168,  48  Fed.  262  [aif  54  Fed.  890,  ^^ 
CCA  648].  ' 
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COPYRIGHT  AND  LITERARY  PROPERTY 


[§§  420-423 


[i  420]  (7)  Notice  of  Oopyricht.  General 
testimony  is  suffieient  to  establish  a  prima  facie 
case  of  compliance  with  the  statutory  requirements 
in  respect  to  the  copyright  notice."  -  The  testimony 
of  employees  who  had  (diaige  of  the  preparation  of 
all  copies  published  showing  a  uniform  business 
system  calculated  and  designed  to  insure  proper 
use  of  the  notice  is  sufficient;"  and  the  prima 
facie  case  so  made,  that  notice  of  copyright  was 
inscribed  on  all  copies,  is  not  overthrown  by  evi- 
dence that  the  original  from  which  defendant 
copied  was  without  the  statutory  notice  when  it 
came  into  defendant's  possession;  it  must  further 
be  shown  that  it  lacked  such  notice  when  it  left 
plaintiff's  possession.** 

[i  421]  (8)  Publication.  The  date  on  the  title- 
page  of  a  book  is  not  conclusive  evidence  of  the 
time  of  its  publication.*"  The  fact  that  a  person  on 
a  certain  date  heard  a  piece  of  music  performed 
from  printed  sheets  is  no  evidence  that  the  music 
had  been  published  as  a  book  at  that  date.**    TKo 

45.  Lover  ▼.  Davidson,  1  C.  B. 
N.  S.  182,  87  BCL  182,  140  Reprint 
77. 


certificate  of  registration  does  not  show  nonpnbliea- 
tion  prior  to  cop3rrigbting.*'  Testimony  of  an 
artist's  neighbors  that  they  do  not  know  that  such 
artist  ever  exhibited  the  painting  in  question  out- 
side of  his  own  parlor,  or  tlurt  he  ever  gave  any- 
one permission  to  copy  it,  dnring  a  long  term  of 
years  prior  to  application  for  copjrrigjit,  is  incom- 
petent and  insufficient  to  show  nonpublieation.*' 
Certificates  of  the  proper  public  officers  that  law 
reports  were  deposited  in  tiieir  offices  on  a  stated 
date  as  required  by  law  are  competent  evidence 
of  the  date  of  publication.**  Use  of  a  copyright 
notice  may  work  an  estoppel  to  deny  publication.'' 

{$  422]  (9)  Domestic  Mannfactare.  Q«neral 
evidence,  without  negativing  contrary  possibilities, 
is  sufficient  to  establish  domestic  manufaetore  in 
the  absence  of  any  evidence  to  the  contrary.** 

[i  423]  3.  Of  Ownerahip.  Plaintiff  most  show 
that  he  is  the  owner,  by  assignment  or  otherwise,  of 
the  copyright,  infringement  of  which  is  charged." 
Parol  evidence  of  the  assignment  of  an  interest  in 


48.  Boosey  v.  Davidson.  18  Q.  B. 
267.  66  ECL.  267,  116  Reprint  12tl. 

Hr.  D&vles  y.  Bowes,  219  Fed.  178, 
184  CCA  558;  Bosselmui  v.  Richard- 
son. 174  Fed.  622,  »8  CCA  127. 

[a]  Bola  ap»ll«il<— "The  onlv  evi- 
dence Introduced  on  this  point  Is  the 
certificate  of  the  Register  of  Copy- 
rights  that  two  copies  of  the  Even- 
ing Sun  of  June  28,  1908  'were  re- 
ceived as  copyright  deposits  on  June 
24,  1908.'  It  was  physically  possible 
tor  these  copies  to  have  been  sent  to 
Washington  by  messenger  on  an 
early  train  June  24th,  and  delivered 
to  the  Librarian  on  that  day.  It 
was  also  physically  possible  for 
them  to  have  been  deposited  in  the 
mall  in  New  York  on  June  28d.  and  to 
have  reached  the  Librarian  on  June 
24th.  In  the  latter  case,  the  statute 
would  have  been  complied  with;  in 
the  former  case.  It  would  not.  We 
cannot  say  which  course  was  fol- 
lowed, in  the  absence  of  testimony; 
therefore  complainant  has  not  proved 
this  essential  fact,  and  has  not 
shown  the  granting  of  a  valid  copy- 
right, under  the  statute.  He  Is  not 
helped  by  the  provisions  of  Act  1909. 
I  65,  that  tiie  certificate  shall  be 
prima  facie  evidence  of  the  facts 
stated  therein,  because  the  only  fact 
stated  is  that  the  two  copies  were  re- 
ceived on  June  24th.  The  statement 
in  the  certificate  that  they  were  re- 
ceived %s  copyright  deposits'  indi- 
cate nothing  more  than  they  were 
turned  over  to  the  office  In  attempted 
compliance  with  the  copyright  stat- 
ute. -The  receipt  of  them  by  the  Li- 
brarian does  not  Involve  any  deter- 
mination by  him  as  to  whether  or 
not  the  deposit  is  made  in  time;  he 


is  not  reauired  to  make  any  Inves- 
tigation when  a  copy  is  delivered  to 
him  or  comes  to  him  by  mail  as  to 


what  was  the  date  of  publication." 
Davies  v.  Bowes,  219  Fed.  178,  180, 
134  CCA  662. 

Burden  of  nroviaf  noapnblleatlon 
see  supra  }   413. 

Fresnmptions  is  aid  of  oopyright 
see  supra  i  419  text  and  note  41. 

4S,  Bosselman  v.  Richardson,  174 
Fed.  622,   98  CCA  127. 

"This  negative  testimony,  particu- 
larly as  to  nonpublieation,  seems  to 
us  Incompetent  and  insufficient  evi- 
dence to  sustain  a  recovery  for  the 
drastic  penalties  imposed  by  Rev.  St. 
V.  S.  f  4966  (U.  8.  Comp.  St.  1901. 
p.  8414),  for  violation  of  copyright 
of  maps,  prints,  paintings,  etc.  Ex- 
actly what  amounts  to  publication  in 
the  case  of  paintings  may  not  have 
been  very  definitely  determined. 
Werckmeister  v.  American  LIth.  Co., 
184    Fed.    321,    69    CCA    558.    68    LRA 


591  [afr  207  U.  B.  875,  28  BCt  124,  62 
L.  ed.  254].  But  the  plalntifF  has 
su|n>lled  no  proof  at  all  of  nonpubli- 
eation." Bosselman  v.  Richardson, 
174  Fed.  622,  624,   98  CCA  127. 

49.  Callaghan  v.  Myers,  128  U.  8. 
617.  9  set  m,  82  L.  ed.  647. 
^  [a]  JBoI*  appUad.— Delivering  to 
the  secretary  of  state,  for  the  use  of 
the  state,  the  number  of  copies  of  a 
volume  of  law  reports  required  by 
law  to  be  so  delivered  is  a  publica- 
tion of  that  volume;  and  certificates 
of  the  auditor  of  public  acoounts  and 
of  the  secretary  of  state  that  on 
such  a  date  the  reporter  made  such 
delivery  are  competent  evidence  of 
the  date  of  publication.  Callaghan  v. 
Myers;  128  U.  B.  617,  »  SCt  177,  82 
L.  ed.  547. 

BO.  Larrowe-Ixilsette  v.  O'Lough- 
lin.  88  Fed.  896. 

(a]  niBStxattoa^— "The  notice  in 
the  edition  of  1886,  that  it  was  copy- 
righted in  England,  was  equivalent 
to  a  notice  that  it  had  been  published 
therein,  and  I  think  that  the  notice 
of  a  United  States  copyright,  known 
by  Lolsette  to  be  untrue,  estops  his 
representatives  from  denying  that  it 
was  published  here."  Larrowe-Lol- 
sette  V.  O'Loughlin,  88  Fed.  896.  899. 

61.  Heubsch  v.  Arthur  H.  Crist 
Co.,  209  Fed.  886. 

[a1  Mae*  of  typ—elitlngi  "I  am 
of  the  opinion  that  the  evidence  aa 
a  whole  is  to  this  efTect:  'I  attended 
to  the  copyrighting  of  this  book,  .the 
printing  of  the  books  and  copiaa 
thereof,  employed  the  printing 
houses  that  did  the  work,  and,  while 
I  am  not  certain  which  of  these 
houses  set  the  type  from  which  the 
plates  were  made  from  which  the 
books  were  printed,  my  best  recol- 
lection is  (I  think)  that  they  were 
set  by  Redfield  Bros,  of  New  York 
City.'  But  how  could  he  know  if  he 
neither  saw  the  plates  nor  the  type? 
It  is  fair  to  say  that  the  evidence 
shows  the  witness  employed  Redfield 
Bros,  to  set  type  and  make  plates 
therefrom  to  be  used  in  printing 
these  books;  that  subsequently  the 
books  came  out  duly  printed.  It  is 
urged  that  the  fair  and  legitimate 
inference  and  finding  is  that  the  type 
was  set  and  plates  made  by  the  pub- 
lishing house  employed  to  do  the 
work  of  printing  the  books  and 
which  actually  did  produce  the  books 
printed;  that  the  fair  inference  and 
resultant  finding  Is  that  the  work 
was  done  In  the  city  of  New  Yorlc 
where  the  firm  of  Redfield  Bros,  did 
business.  It  is  contended  that  with 
this  proof  in  the  case  there  is  no 
Justification  for  the  court  to  guess, 
surmise,  or  speculate.  That  possibly 
the  house  employed  to  do  the  work 
had  it,  or  any  part  of  it.  done  out- 
side of  the  United  States.    If  A.  goes 


into  the  Tribune  office,  or  Sun  office, 
or  World  office,  and  contracts  for  the 
printing  and  publication  of  a  book 
of  which  he  Is  the  author,  wbleh  ha 
desires  to  copyright  and  put  on  the 
market,  and  the  book  printed  and 
ready  for  the  binder  oomas  to.bim  in 
due  time;  is  not  proof  of  these  facts 
sufficient  evidence  that  such  book 
was  printed  from  type  set  or  plates 
made  from  type  set  within  the 
United  States?  Must  witnesses  be 
called  who  either  did  the  work  or 
saw  it  done,  to  testify  that  the  type 
from  which  the  plates  ware  made 
was  set  in  the  United  States?  It 
seams  to  me  a  fair  and  Just  infaranoe 
and  conclusion  that  the  work  was 
dona  in  that  office.  It  Is  true  that 
the  work  may  have  been  done  out- 
side the  United  States,  but  I  do  not 
think  the  complainant  called  upon  to 
negative  that  jmssibllity."  Huebsch 
V.  Arthur  H.  Crist  Co..  209  Fad.  885. 
889 

Sa.  Saake  v.  Ledarer.  174  Fed.  185. 
98  CCA  671  [rev  166  Fed.  810];  Hole 
V.  Bradbury,  12  Ch.  D.  886. 

[a]  »aasoa  for  «ala<— (1)  'TThe 
Constitution  (article  1.  {  8.  cl.  8) 
securing  to  "authors  and  inventors' 
alone  'the  exclusive  right  to  their  re- 
spective writings  and  discoveries,' 
the  right  of  any  othar  parson  to  a 
copyright  Is  derivatativa  and  sec- 
ondary, and  such  latter  must  there- 
fore show  that  he  is  the  grantee  of 
the  author's  rights."  Saake  v.  Led- 
erer,  174  Fed.  186.  136.  98  CCA  671 
[rev  166  Fed.  8101.  (2)  "This  was 
taken  out  in  the  name  of  the  author 
himself,  and  presumably,  therefore, 
he  continues  to  be  the  owner,  unless 
there  Is  proof  that  he  has  parted 
with  his  title."  Lederer  v.  Saake, 
166  Fed.  810,  812  [rev  on  other 
grounds   174  Fed.   136,   98   CCA   671]. 

[b]  Work  of  aarriad  — rman 
Where  the  copyright  of  a  book  writ- 
ten by  a  married  woman  was  taken 
out  in  the  name  of  her  publisher,  and 
it  appeared  that  from  time  to  time 
she  settled  with  him  for  har  royal- 
ties, it. will  be  presumed,  in  a  suit  by 
the  publisher  for  infringement,  that 
the  legal  title  was  conveyed  to  him 
In  some  proper  manner,  although  it 
might  be  that  in  the  state  of  her 
residence  the  property  in  the  woric 
was  vested  in  the  husband  by  virtue 
of  his  marital  rtghta  and  there  was 
no  evidence  of  a  conveyance  by  him. 
Belford  v.  Bcrlluier,  144  U.  S.  488 
504.  12  SCt  784,  36  L.  ed.  614  (where 
the  court  said:  "On  this  point  the 
Circuit  Court  said,  in  its  opinion, 
that,  as  the  i>roof  showed  that  the 
authoress  from  time  to  time  settled 
with  the  owners  of  the  copyright  for 
her  royalties,  the  court  would  pre- 
sume tlukt  her  legal  title  as  the  au- 
thor of  the  books   was  in  some  due 


For  later  aaaas',  daTalopataats  and  ohaacas  in  the  law  saa  cumulative  Annotations;  same  title,  pace  and  note  number. 


copyngniea  worK  is  no  eviaence  oi  its  assignment- 
Mere  aeqnieseenee  in  the  publication  of  a  copy- 
righted  work  is  no  proof  of  an  assignment  of  the 
copyright.*'  A  certificate  of  acknowledgment  under 
the  hand  and  ofBcial  seal  of  a  consular  officer,  or 
a  seeratary  of  legation,  is  prima  facie  evidence  of 
the  execution  of  an  assignment  made  in  a  foreign 
country."  • 

Vnder  fhs  EncUsh  itatoto,  if  no  name  purporting 
to  be  that  of  the  author  is  printed  or  otherwise 
indicated  on  the  work,  or  if  the  name  so  indicated 
is  not  the  author's  true  name,  or  one  by  which  he 
is  commoply  known,  and  a  name  purporting  io  be 
that  of  the  publisher  or  proprietor  is  printed  or 
otherwise  incQoated  on  the  work  in  the  usual  man- 


purposes  01  ininngemeni  proceeoings,  unless  ine 
contrary  is  proved." 

[i  424]  4.  Of  InftlBCvment — a.  Bnitlui  of 
Proof.  The  burden  is  on  plaintiff  to  show  infringe- 
ment of  his  copyright."  This  includes  proof  of 
every  fact  necessary  to  constitute  the  infringement 
ebarged."  Where  defendant's  knowledge,  intent, 
or  purpose  is  material,^  plaintiff  must  show  it."^ 
Where  there  is  no  sufBcient  evidence  of  copying  or 
unfair  use,*'  plaintiff's  case  fails."  But  while  the 
burden  of  proof  rests  on  plaintiff  throu^out  the 
case,  the  burden  of  evidence,  that  is  of  explanation, 
may  be  shifted  to  defendant  by  evidence  showing 
a '  prima  facie  case  of  copying.**  This  rule  finds 
frequent  application  in  the  case  of  compilations, 


«nd  proper  manner  conveyed  to  and 
vested  In  the  person  who  secured  the 
copyright  thereof;  and  that  acquies- 
cence lor  so  many  years,  by  all  the 
parties.  In  that  claim  of  proprietor- 
ship In  the  copyright,  was  enough  to 
answer  the  suggestion  of  the  hus- 
band's possible  material  Interest  In 
his  wife's  earnings.  This  Is,  we 
think,  a  sound  view.  The  opinion  of 
the  Circuit  Court  further  correctly 
«aid:  It  is  certain  that,  if  there  is 
any  ownership  In  this  work  by  copy- 
right at  all.  It  la  in  the  complainant, 
in  whose  name  the  copyright  was 
taken  and  now  stands,  so  far  as  is 
shown  by  the  proof  In  this  case.  If 
the  law  of  the  domlcU  of  Mrs.  Ter- 
Iiune  entitles  her  husband  to  any 
part  of  her  e&mlngs,  that  is  a  mat- 
ter to  be  settled  between  her  husband 
and  the  complainant,  and  which  the 
defendants  cannot  interpose  as  a  de- 
fence to  a  trespass  upon  the  com- 
plainant's property  rights  In  this 
copyrighted  book' '  ). 

[c]  "WlMA  aax  airtlat  i«  oonunla- 
•IOB«a  to  •■•est*  *  work  ox  art  not 
in  existence  at  ^he  time  the  commis- 
sion is  given,  the  burden  of  proving 
that  he  retains  a  copyright  In  the 
work  of  art  executed,  sold,  and  de- 
livered under  the  commission  rests 
heavily  upon  the  artist  himself.  If 
a  patron  gives  a  commission  to  an 
artist,  there  appears  to  me  a  very 
strong  implication  that  the  work  of 
art  commissioned  is  to  belong  unre- 
servedly and  without  limitation  to 
the  patron."  Dlelman  v.  White,  102 
Fed.  892,  894. 

JTd]  OwnsrsUp  at  ttme  of  IIIlBr 
lim^— In  a  suit  to  restrain  the  In- 
fringement of  a  copyright  and  for 
damages,  where  the  bill  alleged  and 
the  answer  admitted  that  the  com- 
plainant was  the  owner  of  the  copy- 
right at  the  time  of  filing  his  bill, 
and, there  was  evidence  that  defend- 
ant was  then  threatening  an  in- 
fringement, complainant  Is  entitled 
to  an  injunction,  although  there  was 
-n'o  evidence  that  he  had  owned  the 
copyright  at  the  time  of  the  pre- 
vious infringement,  so  that  he  could 
not  recover  damages  for  -  such  In- 
fringement, since  restraining  the  fu- 
ture commission  of  Injurious  acts  is 
one  of  the  objects  of  an  injunction. 
Htstorleal  Pub.  Co,  v.  Jones  Pub.  Co., 
231  Fed.  688,  145  CCA  624. 

63.  Callaghan  v.  Myers,  128  U,  S. 
617.  9  set  177,'  82  t..  ed.  547. 

64.  Lover  v.  Davidson,  1  C.  B. 
N.  8.  182,  87  BJCti  182,  140  Reprint 
77:  Latour  v.  Bland,  2  Stark.  S82,  3 
ECL  455. 

66.  Latour  v.  Bland,  -  2  Stark.  382, 
-3  ECI>  455.  See  also  Hogg  v.  Soott, 
L.  R.  18  E^.  444;  Weldon  v.  Dicks, 
10  Ch.  D.  247. 

66.  Act  March  4,  1909  (36  U.  S. 
St.  at  L.  107S  c  820  (  43). 

67.  St.  1  &  2  Oeo.  V  c  46  i  6 
<«)    (b). 

[a]  VBder  fonaar  statute  regis- 
tration was  prima  facie  evidence  of 
ownership,  but  subject  to  rebuttal. 
Lucas  V.  Cooke.  18  Ch.  D.  871.  See 
also  supra  ||  230,  416. 


88.  Historical  Pub.  Co.  v.  Jones 
Pub.  Co..  231  Fed.  638,  146  CCA  624; 
Frank  Shepard  Co.  v.  Zachary  P- 
Taylor  Pub.  Co..  193  Fed.  991,  113 
CCA  609  taff  185  Fed.  941];  Lederer 
V.  Saake,  166  Fed.  810  [rev  on  other 
grounds  174  Fed.  136,  98  CCA  5711; 
AmerloBJi  Mutoscope,  etc.,  Co.  v.  Bdl- 
9on  Mfg.  Co.,  137  Fed.  262;  West 
Pub.  Co.  V.  Lawyers'  Co-op.  Pub.  Co.,, 
64  Fed.  360,  25  LRA  441  [rev  on  other 
grounds  79  Fed.  756,  25  CCA  648,  85 
LRA  400];  Chase  v.  Sanborn,  5  F. 
Cas.  No.  2,628,  4  CUft.  806;  Cadieux 
V.  Beauchemln,  31  Can.  S.  C.  870; 
Lucas  V.  Cooke,  IS  Ch.  D.  872; 
Leader  v.  Strange,  2  C.  &  K.  1010, 
61  ECL  1010;  Carte  v.  Dennis.  6 
Terr.  L.  30.  > 

"The  onus  of  establishing  appro- 
priation, of  course,  rests  upon  the 
nlalntltt."  Corelli  v.  Gray,  29  T.  L, 
R.  670,  S71. 

[a]  BeprodvotloBS  of  art  wtata^— 
Plaintiff  must  show  that  an  alleged 
infringement  of  his  copyrighted  en- 

? raving  was  copied  from  it,  and  not 
rom  the  original  painting  from 
which  his  engraving  was  made  under 
a  license  from  the  proprietor  of  the 
copyright  In  the  painting.  Lucas  v. 
Cooke,  13  Ch.  D.  672.  Sea  also  supra 
it   278,  826,  328. 

69.  Journal  Pub.  Co.  v.  Drake,  199 
Fed.  672,  118  CCA  46. 

[a]  OoBseint  of  plaintW^— "It  is 
objected  that  the  evidence  of  one  of 
the  members  of  the  plalntlfts*  part- 
nership that  consent  had  not  been 
given  by  him  to  the  defendant  to  use 
the  copyrighted  photographs  was  not 
suffloient;  that  there  was  nothing  to 
show  that  written  oonsent  had  not 
been  given  by  the  «ther  partner.  In 
granting  plalntlfts'  motion  to  in- 
struct the  jury  to  And  for  the  plain- 
tlffs.  the  court  stated  that  the  pho- 
tographs were  reproduced  and  used 
by  the  defendant  Svithout  the  knowl- 
edge or  consent  of  plaintiffs.'  Pass- 
ing the  question  whether  the  written 
consent  of  plaintiffs  was  not  a  fact 
to  be  established  by  the  defendant.  It 
does  not  appear  that  ail  the  evidence 
Introduced  upon  the  trial  is  in  the 
record.  In  the  absence  of  such  a 
complete  record  of  the  evidence,  and 
the  fact  that  there  was  no  objection 
made  to  the  statement  made  by  the 
court  as  to  what  the  evidence  was 
with  respect  to  that  fact,  it  will  be 
nresumed  that  the  statement  made 
by  the  court  was  correct,  and  that 
the  evidence  was  uncontradicted  that 
the  copying,  printing,  and  publish- 
ing of  these  two  photographs  by  the 
defendant  -  was  without  the  consent 
of  the  plaintiffs."  Journal  Pub. 
Co.  V.  Drake,  199  Fed.  672,  676,  118 
CCA   46. 

60.  See  supra  f  289. 

61.  Journal  Pub.  Co.  v.  Drake,  199 
Fed.  672,  118  CCA  46, 

[a]  TarylBV  Ossln  "with  tntest 
to  iivad*  th*  l»w.'^— "The  penalty 
provided  by  the  statute  is  for  the  act 
of-  copying,  printing,  and  publishing 
a  oopyrighted  artiole.  or  for  selling 
or  exposing  for  sale  such  a  copy,  and 
the  forfeiture  or  penalty  is  fixed  for 


every  sheet  of  such  copy  found  in 
the  possession  of  the  person  who  has 
committed  any  one  of  the  acta  pro- 
hibited. The  general  rule  in  such  a 
case  is  that,  where  the  defendant  has 
been  shown  to  have  committed  an 
unlawful  act,  an  unlawful  Intent  Is 
presumed.  'It  a  man  Intentionally 
adopts  certain  conduct  in  certain  cir- 
cumstances known  to  him,  and  that 
conduct  Is  forbidden  by  the  law 
under  those  circumstances,  he  In- 
tentionally breaks  tha  law  in  the 
only  sense  In  which  the  law  ever 
considers  intent.'  Ellis  v.  U.  S., 
206  U.  S.  246.  27  SCt  600,  61  L.  ed. 
1047,  11  AnnCas  589.  But  there  Is  a 
prohibition  in  this  statute  against 
the  copying,  printing,  and  publishing 
of  a  oopyrighted  article  "by  varylnr 
the  main  design  with  intent  to  evade 
the  law.'  That  is  not  this  case,  and 
it  is  obvious  that  the  intent  to  evade 
the   law   Is  'only   required   to   app 


or  be  Inferred  where  the  copyrighted 
article  has  not  been  reproduced  In 
the  substantial  form  and  .character 
of  the  original,  but  where  in  the  re- 
production there  has  been  a  varying 
of  the  main  design.  In  such  a  case 
It  should  appear  as  a  fact,  or  be  in- 
ferable from  facts  proven,  that  the 
reproduction  was  with  an  intent  to 
evade  the  law,  and  this  would  he  a 
question  of  fact  for  the  jury.  There 
is  no  such  question  in  thin  case." 
Journal  Pub.  Oo.  v.  Drake,  199  Fed. 
672,  676.    118   CCA  46. 

[b]  Xaowlsdf*  of  copyzlglit^ — in 
England,  under  former  statutea  in 
an  action  for  an  infringement  of 
copyright  by  merely  publishing  a 
work  printed  or  caused  to  be  printed 
by  otbersL  knowledge  of  the  copy- 
right so  Infringed  must  be  oroved. 
Leader  v.  Strange,  2  C.  tc  K.  1010, 
61  ECL  1010. 

69.    See  supra   }i    276-288. 

63.  American  Mutoscope,  etc.,  Co. 
V.  Edison  Mfg.  Co.,  137  Fed.  262. 

64.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co.,  193  Fed.  991.  116 
CCA  609  raff  186  Fed.  941];  Da  Prato 
Statuary  Co.  v.  Giuliani  Statuary  Co., 
189  Fed.  90;  Encyclon»dla  Brltan- 
nlca  Co.  V.  Americafi  Newspaper  As- 
soc, 130  Fed.  460  [aff  134  Fed.  831, 
1024.  67  CCA  281];  Trow  Directory 
Printing,  etc.,  Co.  v.  U.  S.  Directory 
Co.,  122  Fed.  191;  Trow  Directory, 
etc.,  Co.  v.  Bovd,  97  Fed.  686;  O'Neill 
V.  General  Film  Co.,  152  NTS  599 
[aff  171  App.  Div.  864,  157  NYS 
1028]:  Cadieux  v.  Beauchemln,  31 
C&n    a    C    370  • 

[a]  Bnle  appUsd^— (1)  "We  think 
that  the  proof  of  a  considerable  num- 
ber of  errors  common  to  both  publi- 
cations occurring  first  in  the  com- 
plainant's and  none  occurring  first 
In  the  defendant's  created  a  prima 
facie  case  of  copying  by  the  defend- 
ant whloh  it  was  bound  to  explain. 
The  burden  of  proof,  It  is  true,  was 
on  the  complainant  throughout,  but 
on  this  state  of  the  case  the  burden 
of  evidence — that  Is,  of  explanation — 
was  on  the  defendant."  Fi».nk  Shep- 
ard Co.  V.  Zachary  P.  Taylor  Pub. 
Oo.,    1»<  Fed.   981,    9S3,    113   CCA   609 
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where  mere  identity  or  similarity  is  not  necessarily 
proof  of  copying.^  In  sueh  oases,  where  by  proof 
of  common  errors,"  or  otherwise,  plaintiff  has  made 
a  prima  facie  case  of  copying  against  part  of  de- 
fendant's work,  and  other  parts  of  it  migl^t 
equally  well  have  been  copied  or  not  copied,  the 
burden  is  shifted  to  defendant  to  segregate  by  evi- 
dence the  portions  of  his  work,  if  any,  not  pro- 
duced by  copying,  and  if  defendant  fails  to  sustain 
such  burden,  his  whole  work  will  be  deemed  an  in- 
fringement." This  rule  has  been  applied  to  cases 
of  directories,"  dicrtionaries,"  legal  digests,'"'  law 
reports,"  and  tables  of  citations  of  law  reports.'" 
Defendant  does  not  sustain  such  shifted  bunlen  by 
showing  a  possible  common  source  from  which  the 


similarities,  identities,  common  errors,  and  the  like 
might  have  been  obtained;  mere  conjecture  is  in- 
sufiScient;  he  must  go  further  and  ^ow  that  his 
work  actually  was  derived  from  the  source  in- 
dicated." 

[i  425]  b.  AdmisBlbility,  Weight,  and  Suffi- 
ciency— (1)  In  OeneraL  Infringement  of  copyright 
may  be  shown  by  all  kinds  of  evidence,  and  may  be 
rebutted  in  the  same  way.^*  The  actual  author  may 
testify  directly  that  he  did  o*  did  not  make  use  of 
plaintiff's  work.^'  Failure  to  produce  defendant's 
author  as  a  witness,  or  the  original  manuscript  of 
defendant's  work,  is  a  highly  suspicious  circnm- 
stanee,  tending  strongly  to  confirm  a  prima  facie 
case  of  copying.'* 


[atr  186  Fed.  9411.  (2)  "Substantial 
Identity,  or  a.  striking  resemblance 
between  the  work  complained  of  and 
that  for  which  protection  Is  claimed, 
creates  a  presumption  of  unlawful 
copyine,  which  must  be  overcome  by 
the  defendant."  Encyclopedia  Brlt- 
annlca  v.  American  Newspaper  As- 
soc. 130  Fed.  460,  464  [atr  134  Fed. 
831.  1024,  67  CCA  281]. 

Bhlftlng  burden  of  proof  aiiA  bar- 
dea  of  evldaiioe  see  generally  Evi- 
dence [16  Cyo  926-«»6. 

6B.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Oo..  193  Fed.  991.  113 
CCA  609  [aft  186  Fed.  9411;  Cadleux 
V.  Beauchemln.  31  Can.  S.  C.  370.  See 
supra  }  807. 

/OS.  Frank  Shepard  Oo.  v.  Zachary 
P.  Taylor  Pub.  Co.,  193  Fed.  991,  113 
CCA  609  [aft  185  Fed.  941];  Trow  Di- 
rectory Printing,  etc.,  Co.  v.  U.  S. 
Directory  Co.,  122  Fed.  191;  Williams 
V.  Smythe,  110  Fed.  961;  Cartwrlgjit 
V.  Wharton,  26  Ont.  L.  857,  20  OntWR 
863,  1  DomLiR  392.  Bee  also  Infra 
i  428. 

67.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co.,  193  Fed.  991,  113 
CCA  609  (aft  185  Fed.  941];  Da  Prato 
Statuary  Co.  v.  Giuliani  Statuary  Co., 
189  Fed.  90;  Hartford  Printing  Co. 
V.  Hartford  Directory,  etc  Co.,  146 
Fed.  333;  Trow  Directory  Printing, 
etc.,  Co.  V.  U.  S.  Directory  Co.  122 
Fed.  191:  Chicago  Directory  Co.  v. 
■U.  S.  Directory  Co.,  122  Fed.  189; 
Trow  Directory,  etc.,  Co.  v.  Boyd,  9/ 
Fed.  566;  Exchange  Tel.  Co.,  Ltd.  v. 
Howard,  etc.,  Press  Agency,  Ltd., 
22  T.  Ifc  R.  376.  And  see  cases  infra 
notes  68-72.  See  also  Dun  v.  Lum- 
bermen's Credit  Assoc,  209  U.  S.  20, 
28  set  336,  52  U  ed.  663.  14  AnnOas 
601  [aft  144  Fed.  BS,  H  CCA  241] 
(where  the  burden  of  showing  non- 
infringement was  sustained  notwith- 
standing common  errors  In  a  book  of 
credit  ratings). 

[a]  Sole  applied. — (1)  "It  having 
been  proven  tnat  the  defendant  has 
copied  one  or  more  cuts,  a  finding 
that  the  other's  as  to  which  no  ex- 
planation is  made  were  also  copied 
is  easily  supported  by  the  evidence. 
Chapman  v.  Ferry,  18  Fed.  539,  9 
Sawy,  396;  Lawrence  v.  Dana,  14 
F.  Caa.  No.  8,136,  4  Cliff.  1.  It  is 
therefore  provert^  that  the  defendant 
has  copied  18  of  the  cuts  included  in 
the  complainant's  copyrighted  cata- 
logue, which  cuts  had  not  before  ap- 
peared in  any  uncopyrighted  publi- 
cation." Da  Prato  Statuary  Co.  v. 
Giuliani  Statuary  Co.,  189  Fed.  90, 
82.  (2)  "Nothing  but  conjecture 
being  ottered.  w«  feel  obliged  to 
apply  the  severe  rule  of  Callaghan 
V.  Myers,  128  U.  S.  617,  9  SCt  177, 
32  L.  ed.  547,  and  West  Pub.  Oo.  v. 
Lawyers'  Oo-op.  Pub.  Co.,  79  Fed. 
766,  26  CCA  648.  36  LRA  400.  The 
Inference  from  the  unfair  use  of  the 
complainant's  work  in  these  In- 
stances of  erroneous  citations  is  that 
It  was  similarly  used  as  to  the  cor- 
rect citations  to  an  extent  that  can- 
not be  determined."  Frank  Shepard 
Co.  V.  Zachary  P.  Taylor  Pub.  Oo., 
193  Fed.  991,  998,  113  CCA  609  [a« 
185    Fed.    941]. 


Bzteat  of  lajimotlan  see  supra 
91    350,    361. 

Bxteat  of  proflte  rsooTsrsbla  see 
supra   i   354. 

68.  Troy  Directory  Printing,  etc, 
Co.  v.  U.  S.  Directory  Co.,  122  Fed. 
191;  Chicago  Directory  Co.  v.  tl.  S. 
Directory  Co..  129  Fed.  189;  Williams 
v.  Smythe.  110  Fed.  961;  Trow  Dl- 
TPCtory,  etc.,  Co.  v.  Boyd,  97  Fed. 
686. 

[a]  yiatntiir'a  book  ont  and  pasted 
for  "oopy." — In  a  suit  for  infringe- 
ment of  the  copyright  of  a  directory, 
proof  that  defendant  had  In  Its  ofllce 
three  pages  concededly  taken  from 
complainant's  book,  cut,  pasted,  and 
edited  apparently  for  the  purpose  of 
being  used  as  copy  for  defendant's 
book,  is  sufficient  to  entitle  com- 
plainant to  a  preliminary  injunction, 
unless  a  denial  of  the  intention  to 
use  such  pages  as  copy  is  supported 
by  a  clear  showing  of  the  methods 
used  by  defendant,  and  the  sources 
from  which  his  copy  was  obtained. 
Chicago  Directory  CJo.  v.  U.  S.  Di- 
rectory Co.,    122    Fed.    189. 

69.  Cadleux  v.  Beauchemln,  81 
Can.  S.  C.  370.  * 

70.  West  Pub.  Co.  v.  .Lawyers' 
Co-op.  Pub.  Co.,  79  Fed.  766.  26  CCA 
648.  35  LRA  400  [rev  64  Fed.  380,  26 
LRA  4411. 

"It  is  the  law  of  this  circuit  that 
when  It  is  proven  from  internal  evi- 
dence that  a,  subsequent  digester  has 
made  an  unfair  use  of  any  part  of 
the  syllabi  of  his  predecessor  it  may 
be  fairly  presumed  that  he  made  use 
of  more  than  appeared  on  the  face 
of  his  work.  This  enunciated  rule  re- 
ported in  West  Pub.  Co.  v.  Lawyers' 
Co-op.  Pub.  Co.,  79  Fed.  756,  25  CCA 
r.4S,  36  LRA  400;  is  thought  applica- 
ble to  the  facts  under  consideration. 
Hartford  Printing  Co.  v.  Hartford 
Directory  Co.,  146  Fed.  332;  Greene 
V.  Bishop.  10  F.  Cas.  No.  5.763,  1 
Cllft.  186;  West  Pub.  Co.  v.  Edward 
Thompson,  169  Fed.  883."  Frank 
Shepard  Co.  v.  Zachary  P.  Taylor 
Pub.  Co.,  185  Fed.  941,  944  [aff  193 
Fed.  991,  113  CCA  609]. 

71.  Callaghan  v.  Myers,  128  U.  3. 
617,  9  SCt  177.  32  L.  ed.  547;  West 
Pub.  Co.  v.  Lawyers'  Co-op.  Pub.  Co., 
79  Fed.  766,  26  CCA  648.  36  LRA  400 
(rev  64  Fed.  860,  25  LRA  441]. 

[a]  ITS*  of  ayllabL— When  It  Is 
conclusively  shown  from  internal 
evidence  that  a  subsequent  digester 
has  made  an  unfair  use  of  any  part 
of  a  copyright  syllabus,  the  presump- 
tion is  that  he  made  use  of  tne  whole. 
West  Pub.  Co.  v.  Lawyers'  Co-op. 
Pub.  Co.,  79  Fed.  756,  26  CCA  648,  85 
LRA  400  [rev  64  Fed.  360,  25  LRA 
441]. 

7a.  Frank  Shepard  Co.  y.  Zachary 
P.  Taylor  Pub.  Co.,  193  Fed.  991,  118 
CCA  609  [aff  186  Fed.  941). 

73.  Frank  shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co.,  193  Fed.  991,  113 
CCA  609  [aff  186  Fed.  941]. 

74.  Beauchemln  v.  Cadleux,  10 
Que.  K.  B.  266,  82  Que.  Super.  482 
[app  djsm  31  Can.  S.  C.  870.  2  ComL 

fa]  OlroumstanceB  taadlaf  to  ,aiiow 
InfriBceiiwiit. — "While    denying    that 


the  pages  produced  by  Bowen  were 
used  as  copy, -there  is  no  clear  state- 
ment of  what  was  In  fact  used  as 
copy;  how  much  of  it  was  printed, 
and  where  it  was  found;  how  mucli 
was  manuscript,  and  how  much  ob- 
tained. AH  is  left  vague  and  uncer- 
tain. Besides,  neither  the  directory 
of  this  year  nor  of  any  prior  year  is 
produced,  and  there  Is  no  app&rent 
explanation  of  this  circumstance. 
Moreover,  it  is  difficult  to  understand 
how,  with  a  capital  of  only  t2S.O0O 
a  business  directory  of  the  United 
States  can  be  produced  by  original 
canvass.  Perhaps  it  may  be  done,  but 
there  is  nothing  to  indicate  how  It  is 
done."  Chicago  Directory  Co.  v.  XJ.  S. 
Directory  Co.,  122  Fed.  189,  190. 

[b]  Priorttjr  ta  eoaeeptioa  aad.  d*- 
valopmant  of  a  drama  disproves  pi- 
racy Ijecause  It  excludes  any  possi- 
bility of  copying.  Maxwell  v.  Oood- 
wln.  93  Fed.   666. 

Bvldanoa  gaaerally  see  Evidence 
[16  Cyc  821]. 

75.  West  Pub.  Co.  V.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833.  100  CCA 
303];  Maxwell  v.  Goodwin.  98  F'ed. 
666. 

76.  Chicago  Directory  Co.  v.  U.  S. 
Directory  Co.,  122  Fed.  189:  Trow  Di- 
rectory, etc.,  Co.  V.  Boyd,  97  Fed. 
686;  O'Neill  v.  General  Film  Co..  152 
NTS  599  [aff  171  App.  Dlv.  864,  157 
NTS  1028];  Beauchemln  v.  Cadleux. 
10  Que.  K.  B.  256,  22  Que.  Super.  482 
[app  dism  31  Can.  S.  C.  370,  i  ComL 
170];    Bain    v.    Henderson. 


318. 


IC    B.    C 


[a]    mole  appUad.— (1)  "Ur.  Mar- 
tin, who  prepared  the  manuscript  of 

the  work  complained  of,  ought  to 
have  been  called.  No  doubt  the  man- 
uscript was  destroyed  or  lost  in  the 
process  of  printing  and  the  printers 
cannot  be  expected  to  have  any  recol- 
lection as  to  how  It  was  made, 
whether  written  by  hand  or  simply 
with  printed  sheets  pasted  in.  Mr. 
Martin  was  possibly  the  only  person 
who  could  have  given  the  Informa- 
tion on  this  point  which  the  defend- 
ants ought  to  have  been  prepared  to 
give."  Cadleux  v.  Beauchemln.  81 
Can.  8.  C.  870.  (2)  "Where,  as  here, 
a  party  charged  with  literary  piracy 
claims  to  have  gone  to  the  common 
source  and  does  not  produce  the  man 
who  did  the  work  for  him,  so  that  he 
may  be  cross-examined  as  to  the 
sources  from  which  he  took  his  work 
and  account  for  the  singular  coinci- 
dences found  In  the  piratical  copy 
and  complainant's  work,  a  court  of 
equity  needs  little  additional  proof 
on  the  question  of  piracy.  If  char- 
acters, incidents,  omisslona,  or  addi- 
tions are  found  In  the  complainant's 
dramatisation,  not  found  in  the  pub- 
lished book  or  common  source,  then, 
in  the  absence  of  a   convincing  ex- 

Slanation,  the  court  is  justified  in 
nding,  and  invariably  does  find,  that 
the  complainant's  work  has  been  in- 
fringed." O'Neill  V.  General  Film 
Co.,  152  NTS  699,  602  [aff  171  App. 
Dlv.  864,  167  NTS  1028J.  <S)  "This 
impression  is  most  strongly  con- 
firmed  by   the  circumstance   that   In 


For  later  eaaea,  aarelopmaata  and  ohaacaa  la  the  law  sea  cumulative  Annotations,  same  title,  para  and  note  nam  bar. 
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[i  426]  (2)  Similarity  of  Works— (a)  In 
QeiwraL  Since  one  work  may  be  similar  to  another 
without  having  been  derived  from,  or  based  on,  it,'^ 
mere  resemblance  between  two  works  does  not 
neoessarUy  show  that  the  one  is  a  piracy  of  the 
other."  It  is  merely  evidence  of  copying  and  is 
more  or  less  strong  according  to  eireumstanoes.^ 
In  the  case  of  works  of  imaginative  literature,  or 
of  a  strikingly  original  character,  any  considerable 
amount  of  close  similarity  raises  a  strong  inference 
of  copying."  On  the  other  hand,  where  the  works 
are  of  such  a  character  that  both  must  be  alike 
if  both  are  equally  correct,  even  complete  identity 


between  Ihcm  may  raise  no  inference  of  copying.** 
Instances  of  this  occur  in  the  case  of  mathematical 
calculations  and  tables,"^  and  directories,  or  other 
like  works.**  In  such  cases,  to  sustain  the  burden 
of  proof,  plaintiff  must  show  something  more  than 
mere  similarity  or  identity,**,  as,  for  example,  th» 
coincidenoe  of  common  errors,*'  or  a  cumulation  of 
unnecessary  resemblances  such  as  probably  would 
not  arise  by  mc^e  chance  and  coincidence.*'  In 
all  cases,  the  weight  of  mere  similarity  or  identity 
as  evidence  of  copying  depends  on  the  likelihood  of 
its  existing  in  the  absence  of  copying.*'  In  the 
case  of  compilations  of  facts  and  statistics  taken 


almost  every  Instance  of  Infringe- 
ment chargred  by  the  complainant 
there  has  been  a  failure  to  produce 
either  the  Individual  canvasser  whose 
work  Is  thus  attacked,  or  his  original 
return  to  his  employer,  or  even  the 
statement  of  his  name.  It  Is  sug- 
gested that  to  a  greater  or  less  ex- 
tent the  original  documents  are -lost 
or  destroyed.  When  It  is  borne  In 
mind  that  the  defendant  has  had 
large  experience  In  the  production  of 
directories,  and  it  la  further  borne 
in  mind  that  he  must  have  antici- 
pated competition  with  complainant's 
work,  and  a  suit  of  this  very  char- 
acter, should  the  complainant  find 
anything  to  base  It  on.  It  Is  most 
extraordinary  that  he  should  not 
have  preserved  records  sufllclent  to 
enable  him  to  determine,  as  to  any 
particular  list  of  names,  the  identity 
of  the  canvasser  or  canvassers  who 
reported  them."  Trow  Directory,  etc, 
Co.  v.  Bdyd,  97  Fed.  588,  S87. 

77.    See  supra  §>  278,  307. 

7&  McCarthy  v.  Adler,  227  Fed. 
630;  Vernon  v.  Shubert,  220  Fed.  694; 
Emerson  v.  Davlea,  >  P.  Cas.  No. 
4.436.  3  Story  768;  Llddell  v.  Copp- 
Clark  Co..  2  OntWR  16;  Beauehemln 
V.  Cadleux.  10  Que.  K.  B.  2S5,  22  Que. 
Super.  482  [app  dism  31  Can.  8.  C. 
370,  2  ComL  170. 

79.  Haas  v.  Leo  Feist,  Inc.,  234 
Fed.  105;  Qross  v.  Sellgman,  212  Fed. 
930.  129  CCA  460;  Qeorge  T.  Blsel 
Co.  V.  Bender,  190  Fed.  205. 

(al  Bole  aMUed  to  sbotoftapba. 
—"The  eye  of  an  artist  or  a  con- 
noisseur will,  no  doubt,  find  differ- 
ences between  these  two  photo- 
graphs. The  backgrounds  are  not 
identical,  the  model  In  one  case  Is 
sedate,  in  the  other  smiling;  more- 
over the  young  woman  was  two  years 
older  when  the  later  photbgraph  was 
taken,  and  some  slight  changes  In 
the  contours  of  her  figure  are  discov- 
erable. But  the  Identities  are  much 
greater  than  the  differences,  and  It 
seems  to  us  that  the  artist  was  care- 
ful to  Introduce  only  enough  differ- 
ences to  argue  about,  while  under- 
taking to  make  what  would  seem  to 
be  a  copy  to  the  ordinary  purchaser 
who  did  not  have  both  photographs 
before  him  at  the  same  time.  In  Uila 
undertaking  we  think  he  succeeded." 
Gross  V.  Sellgman.  212  Fed.  930,  931, 
129  CCA  460. 

80.  Colliery  Engineer  Co.  v.  United 
Correspondence  Schools  Co.,  94  Fed. 
152. 

"There  are  undoubtedly  very  many 
closely  parallel  passages.  If  the  first 
work  were  original,  it  would  be  en- 
tirely clear  that  the  second  is  a 
copy;  but  the  first  work  Is  itself  a 
compilation,  using  largely  the  lan- 
guage of  the  original  books,  from 
which  It  is  taken.  Moreover,  the 
very  nature  of  the  subject-matter 
treated  of  in  both  series — arithmetic, 
algebra,  geometry,  trigonometry,  etc 
— ^Is  such  that  similarities  of  defini- 
tion, explanation,  and  examples  are 
not  so  persuasive  as  they  might  be 
were  the  subject  history,  literature, 
art,  law,  etc."  Colliery  Engineer  Co. 
V.  United  Correspondence  Schools 
Co..  supra. 

81.  Dun  V.  Lumbermen's  Credit 
Assoc,  209  U.  S.  20.  28  SCt  8S«,  62  L. 
ed.  663,   14  AnnCas  601   (aff  144  Fed. 


83,  75  CCA  8411;  Frank  Shepard  Co. 
V.  Zachary  P.  Taylor  Pub.  Co.,  185 
Fed.  >41  faff  193  Fed.  991,  113  CCA 
609);  Colliery  Engineer  Co.  v.  United 
Correspondence  Schools  Co.,  94  Fed. 
162;  Beauehemln  v.  Cadleux,  10  Que, 
X.  B.  265,  22  Que.  Super.  488  [ain> 
dlsm  31  Can.  S.  C.  370,  2  ComL 
1761. 

sa.  Exchange  Tel.  Co.,  Ltd.  v. 
Howard,  etc..  Press  Agency,  Ltd.,  22 
T.  L.  R.  376. 

83.  Dun  V.  Lumbermen's  Credit 
Assoc,  209  U.  S.  20.  28  SCt  335,  62 
U  ed.  663,  14  AnnCaa  601  (credit  rat- 
ings); Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co..  186  Fed.  941  [aff 
193  Fed.  991.  113  CCA  609]  (citation 
tables);  Mead  v.  West  Pub.  Co.,  80 
Fed.  380  (law  textbook). 

84.  XnnlafMBeat  of  eoaxpllatloBa 
see  supra  (I  307-311. 

85.  Ooaunoa  axrors  as  svldaaoe  of 
oovjliuraee  Infra  i  428. 

ae-^Dam  v.  Kirk  la  Shelle  Co.,  175 
Fed.  902,  99  CCA  392,  20  AnnCas  1173, 
41  LRANS  1002  [aff  166  Fed.  689] 
(where  unlmi>ortant  details  in  a  play 
were  held  to  show  that  the  similari- 
ties were  not  due  to  coincidence); 
West  Pub.  Co.  v.  Edward  Thompson 
Co.,  169  Fed.  883  [mod  on  other 
grounds  176  Fed.  838,  100  CXA  3031; 
Qeorge  T.  Blsel  Co.  v.  Welsh,  131 
Fed.  564;  French  v.  Conelly,  1  NY 
WklyDig  197;  CorelU  v.  Gray,  30  T. 
L.  R.  116. 

[a]  SaQneao*  of  Ideas  and  lajb- 
guar*.— Actionable  Infringement,  con- 
sisting of  mere  paraphrasing  or 
avoidance  of  the  appearance  of  copy- 
ing  while  still  appropriating  the  auo- 
lect  manner,  may  be  proved  either  by 
Internal  evidence,  depending  on  the 
sequence  of  Ideas  and  language  In 
such  numbers  as  Inevitably  compels 
the  conclusion  that  the  copyrighted 
work  was  the  source  of  the  inmilg* 
Ing  publication,  or  by  direct  testi- 
mony as  to  the  manner  in  which  the 
work  has  been  done.  West  Pub.  Co. 
v.  Edward  Thompson  Co..  169  Fed. 
833  [mod  on  other  grounds  176  Fed. 
833.   100  CCA  803], 

87.  Callaghan  v.  Myers,  128  U.  S. 
617.  9  SCt  177,  82  L.  ed.  647;  Meccano 
V.  Wagner,  234  Fed.  912;  Haas  v.  Leo 
Feist,  Inc,  234  Fed.  106;  McCarthy 
V.  Adler,  227  Fed.  630:  Dam  v.  Kirk 
la  Shelle  Co..  176  Fed.  902.  99  CCA 
892,  20  AnnCas  1173.  41  LRANS  1002 
[aff  166  Fed.  589]-  West  Pub.  Co.  v. 
Lawyers'  Co-op.  Pub.  Co.,  79  Fed. 
766,  25  CCA  648.  35  LRA  400;  Beau- 
ehemln V.  Cadleux,  10  Que.  K.  B.  256, 
23  Que.  Super.  482  [app  dlsm  31  Can. 
8.  C.  370.  2  ComL  170];  CorelU  v. 
Gray,  30  T.  L.  R.  116;  Exchange  Tel. 
Co.,  Ltd.  V.  Howard,  etc..  Press 
Agency,  Ltd.,  22  T.  L.  R.  37B;  Beul- 
lac  V.  SImard.  39  Que.  Super.  97  [aff 
39  Que.   Super.   517]. 

[a]  Itewobable  oolnoldenoe  lllns- 
tratad. — (1)  "It  would  be  exceedingly 
strange  if  even  an  experienced 
modeller  should  have  adopted  pre- 
cisely the  same  scale  and  the  same 
dimensions  for  the  whole  figure  of 
Champlaln.  The  coincidence  is  al- 
most Impossible,  unless  the  one  had 
been  based  on  the  other.  The  height 
of  the  relief  is  also  the  same,  so  that 
the  same  light  and  shades  are  pro- 
duced on  the  one  as  on  the  other,  the 
only  difference  being  that  the  mous- 


tache in  the  defendant's  model  is 
more  retrouss^e,  and  certain  changes 
in    the    wave    of    the    hair,    and    the 

Soatee  of  the  defendant  is  broader." 
leullac  V.  Simard,  39  Que.  Super.  97, 
108  [aff  89  Que.  Super.  617].  (2)  "The 
plaintiff's  case  Is  entirely  founded  on 
coincidence-  or  similarities  between 
the  novel  and  the  sketch.  Such  co- 
incidences or  similarities  may  be  due 
to  any  one  of  four  hypotheses — 
namely  (1),  to  mere  chance,  or  (2) 
to  both  sketch  and  novel  being  taken 
from  a  common  source;  (3)  to  the 
novel  being  taken  from  the  sketch, 
or  (4)  to  the  sketch  being  taken  from 
the  novel.  Any  of  the  first  three 
hypotheses  would  result  in  the  suc- 
cess of  the  defendant;  it  is  the  fourth 
hypothesis  alone  that  will  entitle  the 
plalntifl'  to  succeed.  ...  I  have 
therefore  presented  to  me  a  simple 
alternative  between  the  first  hypothe- 
sis — namely,  mere  chance  coincidence 
on  the  one  hand,  and  a  copying  by 
the  defendant  as  alleged  by  the 
plaintiff  on  tlte  other  hand.  This  Is- 
sue is  raised  in  the  clearest  and  most 
definite  form  by  the  defence,  which 
is  that  the  sketch  Is  a  condensed  ver- 
sion by  the  defendant  of  a  play  called 
In  the  King's  Name,  which  was  writ- 
ten by  the  defendant  in  the  year  1894, 
wliolly  independently  of  the  plain- 
tiff's novel  and  some  eight  years  be- 
fore its  publication.  The  Issue  I  have 
to  decide  Is  therefore  purely  one  of 
fact.  The  plaintilTB  case  rests  on 
showing  that  the  Improbability  of 
the  resemblances  between  the  two 
works  being  due  to  mere  chance  out- 
weighs the  improbability  of  the  de- 
fendant's having  concocted  a  story 
such  as  he  has  put  forward.  The  de- 
fendant's case  rests  on  minimizing 
the  improbability  of  chance  coinci- 
dence and  emphasising  the  value  to 
be  attached  to  the  evidence  in  sup- 
port of  his  story.  .  .  .  As  regards 
this  second  episode,  or  group  of  epi- 
sodes, the  general  resemblance  of 
situation  and  development  Is  cer- 
tainly most  remarkable,  and  It  seema 
hardiy  possible  that  two  minds  work- 
ing altogether  independently  could 
have  arrived  at  results  so  nearly 
identical.  But  did  the  resemblance 
cease  here,  I  should  have  great  dif- 
ficulty In  determining  adversely  to 
the  defendant  that  there  had  been 
an  actual  appropriation  sufllclent  to 
render  him  legally  liable.  The  real 
strength  of  the  plalntifTs  case  seems 
to  me  to  be  found  in  the  accumula- 
tion of  further  coincidences  In  the 
third,  fourth  and  fifth  episodes,  which 
I  will  now  briefly  describe,  in  both 
works.  His  Lordship  then  described 
and  compared  these  episodes  in  con- 
siderable detail,  as  well  as  other 
similarities  of  plot  and  Incident  and 
situation.  He  continued: — Looking 
now  at  the  aggregate  ot  the  similari- 
ties between  the  sketch  and  the 
novel,  and  the  case  is  essentially  one 
In  which  the  proof  is  cumulative,  1 
am  irresistibly  forced  to  the  conclu- 
sion that  it  is  quite  impossible  they 
should  be  due 'to  mere  chance  coinci- 
dence, and  accordingly  that  they 
must  be  due  to  a  process  of  copying 
or  appropriation  by  the  defendant 
from  the  plalntHfs  novel.  That  there 
is  nothing  very  striking  or  original 
either  in  the  novel  or  the  sketch  I 
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flrom  common  sources,  the  inference  of  copying 
drawn  from  resemblances  is  not  strong.^  In  l^^l 
and  scientific  works  on  the  same  subject,  there  may 
be  a  considerable  amount  of  similarity  without 
raising  any  inference  of  piratical  copying.**  The 
eommon  use  of  a  stock  or  a  hackneyed  situation, 
such  as  has  been  long  the  common  property  of 
authors  and  playwrights,  is  not  alone  sufBcient 
evidence  of  copying.""  But  where  a  sufficiently  com- 
plex combination  of  old  or  stock  situations  is  re- 
peated in  the  later  work,  copying  wiH  be  inferred.*^ 
Identity  of  contents,  arrangement,  and  combination 
is  strong  evidence  that  the  second  book  was  bor- 
rowed from   the   first,   because   it   is   highly   im- 


accept.  But  the  combination  of  these 
ordinary  materials  may  nevertheless 
b«  oii^nal,  and  when  such  a  com- 
bination has  arrived  at  a  certain  de- 
gree of  complexity  It  becomes  prac- 
tically Impossible  that  It  should  have 
been  arrived  at  Independently  by  a 
second  Individual.  The  notes  In 
music  or  the  letters  of  the  alphabet 
are  the  common  materials  of  musi- 
cians or  authors,  as  the  case  may  be, 
and  a  musical  or  literary  paasaKS  Is 
but  a  combination  of  these  common 
materials.  But  nevertheless  no  one 
doubts  that  identity  or  extreme  simi- 
larity between  two  musical  or  lit- 
erary passages,  even  of  quite  moder- 
ate lensth,  may  be  practically  con- 
clusive evidence  in  favour  of  com- 
mon origin  and  against  independent 
creation.  In  my  judgment  the  simi- 
larities and  coincidences  in  this  case 
are  such  as,  when  taken  In  combina- 
tion, to  be  entirely  Inexplicable  as 
the  result  of  mere  chance  coinci- 
dence." Corelll  V.  Gray,  29  T.  L.  R. 
670. 

8&  Benton  v.  Van  Dyke^  170  Fed. 
203;  Beauchemin  v.  Cadieuz,  10  Que. 
K.  B.  265,  22  Que.  Super.  482  [app 
dlsm  81  Can.  S.  C.  870];  Murray  v. 
Bogus,  1  Drew.  868,  61  Reprint 
487.  ^ 

[a]  Uat  of  ateok  anotations. — 
"Any  list  containing  the  fluctuation 
of  prices  on  the  Stock  E^xchange  for 
a  given  period  must  Inevitably  bear 
a  marked  similarity  to  another  list 
giving  the  same  Information."  Ben- 
ton V.  Van  Dyke,  170  Fed.  203,  204. 

n.  Chautauqua  School  of  Nursing 
V.  National  School  of  Nursing,  288 
Fed.  161,  161  CCA  227  [rev  211  Fed. 
10141;  George  T.  Blsel  Co.  v.  Bender, 
1»0  Fed.  206;  White  v.  Bender,  186 
Fed.  921;  Head  v.  West  Pub.  Co..  80 
Fed.   380. 

Ca]  Iiegal  aylUML — ^Tbe  mare  cir- 
cumstance that  two  syllabi  of  the 
same  opinion  are  expressed  In  identi- 
cal language  Is  not  always  sufflclent 
proof  that  one  was  borrowed  from 
the  other,  especially  If  the  statement 
is  familiar  and  brief.  West  Pub.  Co. 
y.  Lawyers'  Co-op.  Pub.  Co.,  79  Fed. 
7E6,   25  CCA   648,  36   LRA  400. 

»(K  Blchei  V.  Marcln,  241  Fed.  404; 
Hubges  V.  Belasco,  130  Fed.  388. 

[a]  glartiartloni  "The  climax  of 
one  act  In  each  piece  was  principally 
relied  upon  In  argument,  where  the 
unexpected  discovery  of  the  title 
character  in  a  place  where  she  should 
not  be  makes  a  dramatic  situation 
which  is  presumably  helpful  to  the 
success  of  both  plays.  That  Is  an 
old  device.  It  was  common  property 
Of  all  playwrights  when  Sheridan  em- 
ployed It  in  the  'School  for  Scandal.' 
Analyzing  the  details  of  that  situa- 
tion as  presented  in  these  two  plays, 
the  points  of  essential  difference  so 
far  outnumber  the  points  of  similar- 
ity that  It  is  difficult  to  understand 
how  any  one  could  persuade  himself 
that  the  one  was  borrowed  from  the 
other."  Hubges  v.  Belasoo,  130  Fed. 
388 

»i.  CorelU  V.  Gray,  30  T.  L.  R. 
116. 

[a]     Bole    avplted.— "The    learned 


Judge,  In  a  clear  and  exhaustive 
judgment,  had  dealt  with  six  inci- 
dents which  were  to  be  found  In  the 
sketch  and  also  in  'Temporal  Power,' 
and  said  that  not  only  were  they  to 
be  found  in  both  works,  but  that 
there  were  most  remarkable  similari- 
ties or  identities  of  language  between 
the  two  documents.  After  going 
through  these  matters  in  detail  the 
learned  Judge  had  said  that  there 
was  nothing  very  striking  or  original 
in  either  the  novel  or  the  sketch.  He 
added:  'But  the  combination  of  these 
ordinary  materials  may  nevertheless 
be  original,  and  when  such  a  com- 
bination has  arrived  at  a  certain  de- 
gree of  complexity  it  becomes  prac- 
tically impossible  that  it  should 
have  been  arrived  at  Independently 
by  a  second  Individual.  ...  In 
my  judgment  the  similarities  and  co- 
incidences in  this  case  are  such  as, 
when  taken  in  combination,  to  be  en- 
tirely Inexplicable  as  the  result  of 
mere  chance  coincidence.'  His  Lord- 
ship said  he  accepted  that  passage 
as  an  unanswerable  statement  of  the 
position  in  the  present  case,  and  he 
thought  that  they  must  approach  this 
case  on  the  footing  that  the  defend- 
ant Gray  had  the  book  'Temporal 
Power'  either  under  his  eyes  or  In 
his  memory  when  he  wrote  his 
sketch.  No  doubt  It  was  still  open 
to  this  defendant  to  say  that  he  had 
not  Infringed  the  copyright,  because 
he  had  only  taken  from  the  book 
something  which  was  not  the  subject 
of  copyright;  but  when  It  appeared 
that  not  merely  one,  two,  or  three 
stock  Incidents  nad  been  used,  but  a 
combination  of  stock  Incidents,  every 
one  of  which  had  been  taken  from 
the  plalntitr's  book,  it  would  be 
narrowing  the  law  beyond  what  was 
reasonable  to  say  that  the  plalntia 
was  not  entitled  to  be  nrotected." 
Corelll  V.  Gray,  30  T.  L.  R.  116. 

sa.  Callaghan  v.  Myers,  128  U.  S. 
617,  9  set  177.  32  L.  ed.  547:  Bisel 
V.  Bender,  190  Fed.  206;  White  v. 
Bender,  185  Fed.  921;  Encyclopaedia 
Brltannlca  Co.  v.  American  News- 
paper Assoc.,  130  Fed.  460  raff  134 
Fed.  881,  1024,  67  CCA  281];  Chloago 
Directory  Co.  v.  U.  S.  Directory  Co., 
122  Fed.  189;  Myers  v.  Callaghan,  20 
Fed.  441  [mod  on  other  grounds  128 
U.  S.  617,  9  set  177,  32  L.  ed.  647]; 
Chapman  v.  Ferry,  18  Fed.  539,  9 
Sawy.  895;  Blunt  v.  Patten,  3  F.  Cas. 
No.  1,580,  2  Paine  397;  Emerson  v. 
Davles,  8  F.  Cas.  No.  4,436,  3  Story 
768;  Lawrence  v.  Dana,  IS  F.  Cas. 
No.  8.136.  4  Cliff.  1;  O'Neill  v.  Gen- 
eral Film  Co.,  171  App.  DIv.  864,  167 
NTS  1028  [mod  162  NYS  699];  Pike 
V.  Nicholas,  L.  R.  5  Ch.  261,  7  ERC 
108;  Roworth  v.  Wilkes,  1  Campb.  94; 
Reade  v.  LAcy,  1  Johns.  &  H.  624.  70 
Reprint  853;  Hotten  v.  Arthur,  1 
Hem.  &  M.  603,  71  Reprint  264;  Jar- 
rold  v.  Houlston,  3  Kay  &  J.  708,  69 
Reprint  1294;  Mawman  v.  Tegg.  2 
Russ.  886,  3  EngCh  386,  38  Reprint 
380;  Spiers  v.  Brown.  6  Wkly.  Rep. 
362;  QemmiU  v.  Garland,  12  Ont.  139 
[app  dlsm  14  Can.  S.  C.  3211; 
Beauchemin  v.  Cadleux,  10  Que.  Q.  B. 
266   [aS  31  Can.  S.  C.  370]. 


apolMI    to 

n    nappena,    there    are 


probable  that  the  two  anthon  would  express  their 
thoughts  and  sentiments  in  the  same,  language 
throughout  a  book  or  treatise  of  any  eonsiderable 
size,  or  adopt  the  same  arrangement  or  eombination 
in  their  publication."  But  such  resemblanees  must 
be'  BO  close,  full,  uniform,  and  striking  aa  fairly 
to  lead  to  the  conclusion  that  the  one  is  a  sub- 
stantial copy  of  the  other  or  mainly  borrowed  from 
it.**  Where  this  is  shown,  a  simple  denial  by  de- 
fendant that  he  made  use  of  plaintiff's  work  is  in- 
sufficient to  overcome  the  prima  facie  case  so  made.** 
[i  427]  (b)  -  Proof  of  SimilaritiM.  The  simi- 
lanty  between  the  alleged  infringement  and  the 
work  of  which  it  is  claimed  to  be  a  piracy  should 

93.  Vernon  v.  Shubert,  220  Fled. 
694;  Myers  v.  Callaghan.  6  Fed.  726. 
10  Blss.  139,  20  Fed.  441  [mod  on 
other  grounds  128  U.  B.  617.  9  SCi 
177,  32  L.  ed.  647];  Emerson  v. 
Davles,  8  F.  Cas.  No.  4,486,  3  Story 
768.' 

[a]      1    ^ 
"As    so    often 

some  characters  in  "both  plays  having 
a  similarity,  and  there  are  here  and 
there  some  instances  of  similar 
phraseology.  But  that  is  a  very  old 
story  in  playwritlng.  because,  after 
all,  there  are  not  so  many  themes 
around  which  a  play  may  be  plotted. 
Secret  marriages,  district  attorneys, 
murders,  office  boys,  blackmailers, 
good  people,  and  bad  people  have 
walked  about  behind  the  footlights 
for  many  a  day;  but  tbe  only  way 
to  arrive  'at  a  conclusion  on  the 
merits  In  a  case  like  this  is  to  en- 
deavor to  discover  the  theory  of  the 
play  and,  generally  speaking,  the 
method  of  Its  execution."  Vernon  v. 
Shubert.    220    Fed.    694,    696. 

84.  Callaghan  v.  Myers,  128  U.  S. 
617,  8  set  177,  32  L.  ed.  547:  Haas 
v.  Leo  Feist,  Inc.,  234  Fed.  105: 
Da  Prato  Statuary  Co.  v.  Giuliani 
Statuary  Co.,  189  Fed.  90:  Frank 
Shepard  v.  Zachary  P.  Taylor  Pub. 
Co.;  186  Fed.  941  [aff  193  Fed.  991. 
118  CCA  609];  Park,  etc.,  C3o.  v. 
Kellerstrass,  181  Fed.  431;  Sweet  v. 
Bromley,  164  Fed.  764;  Elncyclo- 
paedia  Brltannlca  Co.  v.  American 
Newspaper  Assoa,  130  Fed.  4<0  (aff 
134  Fed.  831,  1024,  67  CCA  2(1]: 
West  Pub.  Co.  V.  Lawyers'  Oo-op. 
Pub.  Co.,  79  Fed.  756,  86  CCA  648. 
35  LRA  400  (where,  however,  it  ai>- 
peared  that  defendant's  principal 
editor  had  -aigested  some  seven  tlioa- 
sand  of  the  entire  thirteen  thousand 
three  hundred  cases  digested  from 
complainant's  pamphlets.  Two  of 
these  cases  were  found  to  contain 
suggestive  verbal  identities,  but  no 
errors  in  common  with  the  syllabL 
and  .  It  was  held  that  the  denial  of 
such  editor  that  he  had  made  use  of 
the  syllabi  was  sufflclent  to  rebut 
complainant's  prima  fade  case  so 
for  as  concerned  his  own  work): 
O'Neill  V.  General  Film  Co..  162 
NYS  699  [aff  ITl  App.  Dlv.  854,  167 
NYS  1028];  Beullac  ▼.  SImard,  39 
Que.  Super.  97  [aff  39  Que.  Super. 
617]. 

[a]  ItBBlaal  oomposltlona.  "I  an 
aware  that  in  such  simple  and  trivial 
themes  as  these  it  is  dangerous  to 
go  too  far  upon  suggestions  of  simi- 
larity. For  example,  nearly  the 
whole  of  the  leading  theme  of  the 
plalntllTs  song  is  repeated  literally 
from  a  chorus  of  Pinafore,  though 
there  Is  not  the  slightest  reason  to 
suppose  that  the  plaintiff  ever  heard 
the  opera.  Nevertheless,  between  the 
two  choruses  in  question  ttaora  is  a 
parallelism  which  seems  to  my  ear 
to  pass  the  bounds  of  mere  accident 
If  the  choruses  be  transposed  into 
the  same  key  and  played  in  the  same 
time,  their  similarities  become  at 
once  apparent.  In  certain  of  the  bars. 
only  a  trained  ear  can  distinguish 
them,  and  their  form  and  rhythm  is 


For  latex  cases,  deveHopmeata  and  ohasges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  sho'wn  by  introduoing  both  works  in  evidenoe.*" 
It  is  not  competent  for  a  witness  to  testify  as  to 
identities  between  parts  of  the  alleged  infringing 
work  and  the  original  work,  where  the  works  them- 
selves are  not  produced  in  court  or  their  absenee 
accounted  for.**  Nevertheless  it  has  been  held  that 
infringement  of  an  opera  may  be  shown  by  the 
testimony  of  one  who  was  familiar  with  it,  and 
who  heard  the  alleged  infringing  performance,  that 
the  two  were  substantially  the  same,*^  and  that  it 
is  not  indispensable  that  a  copy  of  the  original 
opera  be  produced  in  court.**  The  same  rule  has 
been  applied  to  artistic  work."  While  expert 
testimony  as  to  the  comparisons  between  the  copy- 
righted book  and  the  alleged  infring^g  book  is 
admissible,  it  is  in  the  nature  of  secondary  evi- 
dence  and   does   not   relieve  the  court   from   the 


necessity  of  making  a  personal  examination  of  the 
books  on  the  question  of  infringement.^  Testimony 
of  witnesses  who  have  compared  the  copyrighted 
jHTork  with  the  alleged  infringing  work  as  to  their 
general  conclusions  on  the  question  of  infringe- 
ment is  not  competent;  but  where  they  point  out 
similarities  of  language  and  other  indicia  of  in- 
fringement, the  testimony  may  be  used  to  assist 
the  court  in  its  examination.'  The  whole  of  the 
books  in  evidence  may  be  compared;  plaintiff  is  not 
limited  to  the  particular  matters  of  which  defend- 
ant has  had  notice." 

[i  428]  (c)  Common  Errors.  The  existence  of 
common  errors  and  inaccuracies  in  the  original  and 
alleged  piratical  works  raises  a  presumption  of  in- 
fringement so  strong  that  it  can  be  overcome  only 
by  the  clearest  and  most  convincing  proof;*  and 


quite  the  same.  It  la  said  that  such 
stmllarltles  are  of  constant  occur- 
rence In  music,  and  that .  little 
Inference  Is  permissible.  Perhaps 
I  should  not  take  them  as 
enough  without  the  opportunity 
proved,  the  hahlts  of  Plantadosl 
shown  in  other  Instances,  and  the 
serious  question  of  his  credibility; 
but  It  would  be  absurd  not  to  re- 
gard them  as  evidence  of  the  most 
impressive  character  In  combination 
with  the  rest.  The  case  is  not  of  the 
mere  suggestion  of  a  bar  common  to 
each,  but  of  a  continuously  sug- 
gestive melodic  parallelism,  except  at 
the  end.  Identity  was  not  to  be  ex- 
pected, but  derivation  seems  to  me 
proved."  Haas  v.  Leo  Feist,  Inc.  234 
Fed.  106,  107. 

[b]  biw  reporta.,— ^he  paglr^g  of 
defendant's  volumes  of  law  reports 
and  complainant's  was  substantially 
the  same  throughout.  The  list  of 
cases  preceding  each  report  was  the 
same.  Defendant's  editors  testified 
that  their  work  was  Independent  of 
that  of  complainant's  editors,  but 
complainant's  volumes  were  all  used 
in  editing  and  annotating,  in  some 
instances  words  and  sentences  being 
followed  without  change,  In  others 
changed  only  In  form.  Although 
there  was  a  considerable  difference 
between  the  headnotes.  It  was  evi- 
dent that  complainant's  had  been 
freely  used.  There  were  errors  com- 
mon to  both  sets  of  reports.  These 
circumstances  were  held  to  constitute 
an  infringement.  Callaghan  v. 
Myers.  128  U.  S.  617,  9  SCt  177.  32 
L..  ed.  647. 

•5.  EncyclopieAia  Britannlca  Oo. 
v.  American  Newspaper  Assoc,  130 
Fed.  460  [arr  134  Fed.  831.  1024,  67 
CCA  281];  Bouclcault  v.  Fox,  3  F. 
Cas.  No.  1.691,  6  Blatchf.  87;  Beau- 
chemin  v.  Cadleux,  10  Que.  K.  B.  2S6, 
22  Que.  Super.  482  [app  dlsra  31  Can. 
S.   C.   870,   2  ComL,  170].  ' 

•&  Encydopeedla  Britannlca  Co. 
V.  American  Newspaper  Assoc.  130 
Fed.  460  [atr  134  Fed.  831,  1024, 
67  CCA  281]:  Bouclcault  v.  Fox,  3 
F.  Cas.  No.  1,691.  5  Blatchf.  87. 

•7.  Carte  v.  Dennis,  6  Terr.  L.  30. 
See  .Aronson  v.  Baker,  43  N.  J.  Eq. 
366.  372.  12  A  177  (where  such  evi- 
dence was  received  on  an  issue  as  to 
originality  of  plalntlfTs  opera,  but 
the  court  said:  "It  should  be  re- 
marked that  it  appears  that  this 
comparison  was  made  without  the 
aid  of  the  libretto  of  'Ermlnle.'  and 
with  no  standard  to  guide  the  judg- 
ment of  the  person  making  the  com- 
parison, but  hls^  recollection  or 
'Brmlnle'  after  having  seen  it  per- 
formed, as  he  says,  several  times, 
but  without  stating  how  many  he 
means  by  'severaE'  A  judgment 
thus  formed  Is  obviously  too  loose 
and  untrustworthy  to  be  worth  much 
as  evidence.  It  is  utterly  InsufHclent 
to  be  the  basis  of  a  Judicial  decree") 

98.  Aronson  v.  Baker,  43  N.  J.  Eq. 
366,  12  A  177;  Carte  v.  Dennis,  6 
Terr.  L.  30. 

"While  the  production  of  the 
librettos  might,  very  perceptibly, 
have  dimlntahed  the  labor  necessary 


to  the  proper  oonsldai^tion  of  the 
case,  no  rule  of  evidence  of  which 
I  am  aware  makea  the  production  of 
the  complainant's  libretto,  on  such 
an  application  as  this,  indispensable 
to  his  success.  If  he  can  by  other 
sufl)clent  evidence  establish  the  facts 
necessary  to  show  that  he  is  entitled 
to  the  protection  he  asks."  Aronson 
V.  Baker,  43  N.  J.  Eq.  365,  376,  12 
A  177. 

[a]  BvMeaee  halA  aafielaA*.^ — "As 
to  the  proof  of  identity  between  the 
performances  L.eJeune  saw  twenty 
years  ago  and  what  Is  spoken  of  In 
the  entries  In  the  book  of  Station- 
ers' Hafll,  I  think  the  Identity  of  the 
rather  peculiar  name  of  the  piece — 
of  the  authors— of  there  being  two 
authors — and  of  the  time  of  its  per- 
formance and  that  by  one  of  the 
plaintiff's  companies — and  that  no 
two  different  pieces  could  be  regis- 
tered under  the  same  name — all 
amount  to  sufficient  to  shift  the 
onus  to  the  defendants  of  showing 
want  of  Identity."  Carte,  v.  Dennis, 
6  Terr.   L.    80,   67. 

99.  Lucas  v.  'Williams,  [1892]  2 
Q.  B.   113. 

1.-  Encyclopeedla  Britannlca  Co.  v. 
American  Newspaper  Assoc,  130  Fed. 
460  [aff  134  Fed.  831,  1024,  (7  CCA 
281];  Lawrence  v.  Dana,  16  F.  Cas. 
No.  8.136,  4  Cliff.  1. 

"The  primary  evidence  of  the  In- 
fringements must  be  found,  if  found 
at  all.  In  comparisons  of  the  two 
sets  of  articles.  And  these  compari- 
sons must  be  made  by  the  court,  or 
by  a  master  to  whom  such  duty  has 
been  referred.  The  comparisons  of 
expert  witnesses  may  very  properly 
be  received  In  evidence,  but  only  as 
aids  to  the  court.  .  .  .  The  opinions 
of  experts,  however  competent  they 
may  be  to  discover  plagiarisms  and 
piracies,  are  secondary,  and  not  pri- 
mary evidence.  It  Is  the  court,  and 
not  expert  witnesses,  who  must  de- 
termine the  question  whether  one's 
copyright  has  been  Infringed.  Law- 
rence v.  Dana,  16  F.  Cas.  No.  8,136, 
4  Cliff.  1,"  Bncyclopsedia  Britannlca 
Co.  V.  American  Newspaper  Assoc, 
130  Fed.  460,  461.  462  [aff  134  Fed. 
831,  1024,  67  OCA  281]. 

3.  West  Pub.  Co.  v.  Edward  Thomp- 
son Co.,  169  Fed.  833  [mod  on  other 
grounds  176  Fed.  833,  100  CCA  303]; 
West  Pub.  Co.  v.  Lawyers'  Co-op. 
Pub.  Co.,  79  Fed.  766,  25  CCA  648, 
36  LRA  400;  Beauchemin  v.  Cadleux, 
10  Que.  K.  B.  266,  22  Que.  Super. 
482   rapp  dlsm  31  Can.  B.  C.  370]. 

[a]  mnl*  applied,^ — (1)  In  a  suit 
for  infringement,  complainant  in- 
serted in  parallel  column  exhibits 
certain  comments,  calling  attention 
to  points  of  similarity  and  in  most 
Instances  setting  forth  conclusions 
with  respect  thereto.  Defendant  also 
Introduced  answering  exhibits,  in 
series,  to  substantially  each  particu- 
lar paragraph,  inserting  conclusions. 
It  was  held  that,  although  such  con- 
clusions and  arguments  could  not  be 
taken  as  testimony,  the  examination 
of  the  publication  by  an  expert  could 
properly  be  accepted  If  the  facto 
found  were  the  subject  matter  of  tes- 


timony smd  findings  could  be  fairly 
tested,  so  that  the  addition  of  such 
conclusions  and  arguments  was  not 
ground  for  the  excluaion  of  the  ex- 
hibits, but  would  be  considered  like 
statements  in  the  briefs.  West  Pub, 
Co.  V.  Edward  Thompson  Co.,  169 
Fed.  833  [mod  on  other  grounds  176 
Fed.  833.  100  CCA  303].  (2)  Testi- 
mony of  witnesses  who  have  com- 
pared copyrighted  syllabi  of  legal 
opinions  and  alleged  infringing  di- 
gest paragrraphs  with  the  opinions 
themselves,  as  to  their  general  con- 
clusions on  the  question  of  Infringe- 
ment, Is  not  competent;  but  where 
they  point  out  similarities  of  lan- 
guage and  other  indicia  of  Infringe- 
ment, the  testimony  may  be  used  to 
assist  the  court  In  Its  examination. 
West  Pub.  Co.  V.  Lawyers'  Co-op. 
Pub.  Co.,  79  Fed.  766,  26  CCA  648,  35 
LRA  400  (rev  64  Fed.  360,  26  LRA 
441]. 

3.  Hotten  V.  Arthur,  1  Hem.  &  M. 
603.   71   Reprint  264. 

[a]  BnU  i«pU«d<-^ounseI,  In  ar- 
gument, were  proceeding  to  read  a 
number  of  Instances  of  similarity, 
when  It  was  objected  that  some  of 
these  cases  were  not  mentioned  in 
the  lists  which  had  been  supplied. 
The  vloe-chancellor  said:  "That  ia 
not  necessary;  the  Court  will  look  at 
the  whole  of  the  books  in  evidence. 
The  Idea  that  only  the  particular* 
specified  can  be  regarded  (see  Maw- 
man  V.  Tegg  2  Rues.  386,  3  EngCh 
386,  38  Reprint  380),  has  long  been 
exploded.  The  lists  furnished  are 
merely  for  convenience,  and  are  in 
no  way  binding  on  the  Plaintiff,  ex-  ' 
cept  that  I  should  of  course  take 
care  that  nothing  like  surprise  was 
attempted."  Hotten  v.  Arthur,  1 
Hem.  &  M.  603,  606,  71   Reprint   264. 

4.  Callaghan  v.  Myers.  128  U.  S. 
617,  9  SCt  177,  32  L.  ed.  547;  George 
T.  Blsel  Co.  V.  Bender,  190  Fed.  296; 
Frank  Shepard  Co.  v.  Zachary  P. 
Taylor  Pub.  Co.,  185  Fed.  941  [aft 
193  Fed.  991.  113  CCA  609];  White 
V.  Bender,  186  Fed.  921;  West  Pvh. 
Co.  V.  Edward  ThompRon  Co.,  l69 
Fed.  833  [mod  on  other  grounds  176 
Fed.  833,  120  CX!A  3031;  Sweet  v. 
Bromley,  164  Fed.  764;  (Sopalll  v.  C. 
E.  Howe  Co.,  149  Fed.  906;  Hartford 
Printing  Co.  v.  Hartford  Directory, 
etc.,  Co.,  146  Fed.  332;  George  T. 
Blsel  Co.  V.  Welsh,  131  Fed.  664;  So- 
cial Register  Assoc,  v.  Murphy,  12S 
Fed.  116;  Trow  Directory  Printing, 
etc..  Co.  V.  U.  S.  Directory  Co.,  122 
Fed.  191:  Williams  v.  Smythe,  110 
Fed.  961;  West  Pub.  Co.  v.  Lawyers'' 
Co-op.  Pub.  Co.,  79  Fed.  766,  25  CCA 
648,  36  LRA  400;  Chicago  Dollar  Di- 
rectory Co.  V.  Chicago  Directory  Co., 
66  Fed.  977,  14  CCA  213:  List  Pub. 
Co.  V.  Keller,  30  Fed.  772;  Chapman 
V.  Ferry,  18  Fed.  539,  9  Sawy.  395; 
Lawrence  v.  Dana,  16  F.  Cas.  No. 
8.136,  4  Cliff.  1;  Jewellers'  Mercan- 
tile Agency  v.  Jewellers'  Weekly 
Pub.  Co.,  84  Hun  12,  32  NYS  41  [rev 
on  other  grounds  ISS  N.  T.  241,  49 
NB  872,  63  AmSR  666,  41  LRA  846]; 
Pike  V.  Nicholas,  L.  R.  6  Ch.  261,  7 
ERC  108;  Cox  v.  Land.  etc..  Journal 
Co..  L.  R.  9  Bq.  324:  Kelly  v.  Morris, 
L.  R.  1  Bq.  697,  7  BRC  102;  Murray 
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when  a  considerable  number  of  passages  are  proved 
to  have  been  copied,  by  the  copying  of  blunders  in 
them,  other  passages  which  are  the  same-owrith  the 
passages  in  the  original  book  must  be  presumed 
prima  facie  to  be  likewise  copied,  aHhou^  no 
blunders  occur  in  them."  Common  errors  even  in 
parts  of  plaintiff  !s  work  not  covered  by  copyright 


are  admissible  as  evidence  of  copying."  Proof  of 
common  errors  is  especially  important  in  the  case  of 
compilations  where  a  close  resemblance  is  the  neces- 
sary consequence  of  the  use  of  common  materials.' 
Proof  of  common  errors  may  be  sufficient  to  over- 
come sworn  denials  by  defendant  authors.* 

[%  429]     (3)     Animns  FnrandL    When  in  addi- 


V.  BOKue,  1  Drew.  353,  61  Reprint 
487;  James  Nlsbet  &  Co.,  Ltd.  v. 
Golf  Agency,  23  T.  L.  R.  370;  Maw- 
man  V.  Tegg,  2  Rus8.  385,  3  KngCh 
385,  38  Reprint  380:  Longman  v. 
Winchester,  16  Vea.  Jr.  269,  33  Re- 
Drint  987;  Spiers  v.  Brown,  6  Wkly. 
Bep.  362;  Cartwrlght  v.  Wharton,  25 
Ont.  L.  367,  3  OntWN  499,  20  Ont 
WR  863,  1  bomLR  392:  Beauchemln 
V.  Cadieux,  10  Que.  K.  B.  265,  22 
Que.  Super.  482  [app  dlsm  31  Can. 
8.  C.  370];  Henderson  Directories, 
Ltd.  y.  Tregillus  Thompson  Co.,  Ltd., 

15  DomLR   209;    Bain   v.    Henderson, 

16  b.  C.  318.  See  Mead  v.  West  Pub. 
Co.,  80  Fed.  380  (where  alleged  com- 
mon errors  were  explained).  Com- 
pare Cary  v.  Kearsley,  4  Esp.  168 
(where  it  was  held  that  a  count  for 
pirating  generally  is  not  supported 
by  evidence  that  there  are  in  the 
original  work  particular  errors  and 
mistakes,  with  which  the  pirated  edi- 
tion corresponds  verbatim). 

Copying  of  errors  is  "one  of  the 
most  significant  evidences  of  In- 
fringement." Callaghan  v.  Myers, 
128  U.  S.  617,  662,  9  SCt  177,  32  L. 
ed.    547. 

"It  is  laid  down  in  many  author- 
ities that  the  presence  of  common 
errors  is  one  of  the  surest  tests  of 
copying."  Cartwright  v.  Wharton, 
26  Ont.  L.  367,  369,  20  OntWR  863, 
1  DomLR  392. 

[a]  The  dupUoatioa  of  exTOnaoiu 
Miuiea  and  ■ddresaea  in  a  dlreotory 
is  Bufflclent  to  entitle  the  complain- 
ant to  a  preliminary  Injunction,  and 
to  affect  defendant's  whole  book,  in 
the  absence  of  a  clear  showing  to 
overcome  such  prima  facie  case. 
Trow  Directory  Printing,  etc.,  Co.  v. 
U.  S.  Directory  Co.,  122  Fed.  191. 

lb)  taw  lH>ota^-(l)  "If  other 
cases  have  been  decided  on  the  same 
points,  and  the  later  writer  does  not 
give  them.  ,lt  is  persuasive  evidence 
of  copying.  If  a  case  has  been 
overruled  or  reversed,  or  if  an  error 
appears  in  the  citation,  and  the  fact 
that  the  case  has  been  overruled  or 
reversed  Is  not  noted,  or  the  error 
Is  not  corrected,  this,  too.  Is  evi- 
dence of  merely  copying."  White  v. 
•  Bender,  185  Fed.  921,  926.  (2)  "Take 
the  same  chapters  above  referred  to, 
and  we  find  great  similarity  of  lan- 
guage and  expression  and  substan- 
tially the  same  citation  of  cases  with 
.the  same  errors  In  reference  almost 
without  exception.  Overruled  and  re- 
versed cases  are  in  many  cases  cited 
by  Moore  as  authority  without  any 
reference  to  such  facts,  and  this  Is 
true  when  the  change  In  the  deci- 
sion of  the  case  was  after  the  pub- 
lication of  Drinker  and  prior  to  that 
of  Moore.  Errors  in  spelling  names 
and  in  reference  to  pages  are  iden- 
tical in  numerous  instances."  Qeorge 
T.  Bisel  Co.  V.  Bender.  190  Fed.  205, 
207.  (3)  "In  a  case  like  this,  where 
the  same  kind  of  a  digest  Is  to  be 
compiled  from  the  same  material,  by 
the  same  man,  similarly  arranged, 
the  existence  of  the  same  errors  in 
the  two  digests  offer  one  of  the  sur- 
est tests  of  copying.  The  Improba- 
'bility  that  the  same  mistakes  would 
have  been  made,  even  by  the  same 
author,  in  both  volumes,  complied 
five  and  six  years  apart,  if  In  both 
instances  he  had  done  orlfrlnal  work, 
suggests  such  a  cogent  presumption 
of  copying  from  the  former  into  the 
latter  digest  that  It  can  only  he 
overcome  by  clear  evidence  to  the 
contrary.  List  v.  Keller.  80  Fed. 
772.  It  may  be  that  at  the  flnal 
Tiearing  he  can  explain  and  satisfy 
the  court  that  there  was  no  copyInK 
■of  the  Supplements  In  his  Brightly. 
But   as   these   errors,    omissions,    and 


similarity  of  language  occurring  in 
the  Supplements  are  exactly  repro- 
duced in  Brightly,  and  the  explana- 
tion as  to  how  it  occurred  being  un- 
satisfactory, under  the  ruling  of 
Callaghan  v.  Myers,  128  U.  S.  617,  9 
SCt  177,  32  L.  ed.  647;  Trow  Direc- 
tory Printing,  etc.,  Co.  v.  U.  S.  Di- 
rectory Co.  122  Fed.  191,  List  Pub. 
Co.  V.  Keller  30  Fed.  772  the  com- 
plainant la  entitled  to  a  preliminary 
injunction."  George  T.  BIsel  Co.  v. 
Welsh,   131  Fed.  664,  666. 

[c]  Zdat  of  naioea*— "The  pres- 
ence In  the  defendant's  publication 
of  a  large  number  of  common  errors 
In  spelling  and  in  alphabetical  se- 
quence of  names  in  the  lists  forcibly 
suggests  that  the  defendant's  lists, 
where  these  common  errors  appear, 
were  copied  from  the  plaintiff's 
lists."  Cartwright  v.  Wharton.  26 
Ont.  L.  367,  359,  20  OntWR  863,  1 
DomLR  392. 

B.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  (5o.,  186  Fed.  911  [aft 
193   Fed.   991,   113   CCA  609  j;   George 

?.  Bisel  Co.  v.  Welsh,  131  Fed.  664; 
TOW  Directory  Printing,  etc.,  Co.  v. 
U.  S.  Directory  Co.,  122  Fed.  191; 
Mawman  v.  Tegg,  2  Russ.  385,  3 
KngCh  385-,  38  Reprint  380;  Cadieux 
v.  Beauchemln,  31  C^n.  S.  C.  370. 

(a]  Bui*    M»U«d ^Where,     in     a 

suit  for  copyrrght  infringement,  the 
identity  of  a  few  errors  which  would 
ci'rtainly  have  been  detected  If  orig- 
inal work  had  been  done,  appeared, 
and  there  was  evidence  showing  a 
similar  method  of  editorial  work  for 
the  entire  infringing  publication,  the 
court,  in  the  absence  of  evidence  to 
the  contrary,  should  find  that  the  en- 
tire practice  and  method  of  writing 
was  Improper,  and  enjoin  the  sale 
of  the  entire  publication.  West  Pub. 
Co.  v.  Edward  Thompson  Co.,  169 
Fed.  833  [mod  on  other  grounds  176 
Fed.  833,  100  CCA  803]. 

[b]  atunaioaa  oonunoa  erlmni 
oonolwitTa...— (1)  "The  repetition  of 
the  great  number  of  errors  in  the 
work  of  the  appellants  could  not  pos- 
sibly have  been  accidental  or  have 
happened  otherwise  than  by  making 
a  textual  copy  of  the  respondents' 
supplement.  It  appears  as  if  the 
book  published  by  the  appellants  had 
not  been  made  with  the  pen,  but 
with  scissors  and  paste  pot."  Ca- 
dieux v.  Beauchemln,  81  Can.  S.  C. 
370,  371.  (2)  "Copied  errors  are,  as 
many  learned  judges  have  said,  one 
of  the  surest  tests  of  copying.  If 
we  take  from  a  published  directory 
1,000  cases  in  which  names  and  ad- 
dresses appear,  and  find  that  990  of 
them  are  correct  and  10  Incorrect, 
and  then  look  up  the  same  1,000 
cases  In  the  alleged  Infringing  book, 
and  find  the  same  990  correct  as  in 
the  copyright  and  the  same  10  in- 
correct as  In  the  copyright,  the  rule 
of  coincidences  ought  not  to  be  in- 
voked. There  is  only  one  way  to 
account  for  such  a  number  of  er- 
rors. One  is  convinced  that  the 
compiler  of  the  alleged  infringement 
must  have  copied,  a  greater  or  less 
amount,  as  the  case  may  have  been, 
of  the  original  matter.  If  the  er- 
rors In  the  copyright  had  been  made 
purposely.  It  would  be  immaterial." 
Hartford  Printing  Co.  v.  Hartford 
Directory,  etc.,  Co.,  146  Fed.  332, 
334.  (3)  "The  taint  of  the  dozen  In- 
stances cited  aftects  the  whole  book, 
until  the  methods  of  its  construc- 
tion are  more  fully  displayed." 
Trow  Directory  Printing,  etc.,  (Jo.  v. 
U.   S.  Directory  Co.,   122  Fed.   191. 

fc]  One  Isatano*  not  oonolnstT*, 
— "In  coming  to  a  conclusion  as  to 
whether  there  had  been  copying  or 
not,    the    copying  of   a    mistake    was 


of  the  greatest  possible  value.  It 
was  strong  evidence  of  copying  and 
of  want  of  originality.  But  to  say 
that  because  the  same  mistake  oc- 
curred in  both  books  therefore  there 
was  copying  was  illogical.  The  only 
Instance  of  this  mistake  before  the 
Court  was  as  to  the  Irish  champion- 
ship, where  the  same  mistake  oc- 
curred in  both  books.  But  the  most 
that  could  be  said  with  regard  to 
that  was  that  it  was  suspiaous.  It 
would  be  going  too  far  to  say  that 
it  showed  conclusively  that  the  plain- 
tifCs  had  copied,  and  it  would  be  ab- 
surd to  hold  that  the  plaintiffs  were 
on  that  ground  also  precluded  from 
relief."  James  Nlsbet  &  Co..  Ltd.  v. 
Golf  Agency,  23  T.  L.  R.  370.   371. 

6.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  (Jo.,  193  Fed.  991.  IIJ 
CCA  609   [aff  186  Fed.  941]. 

7.  Callaghan  v.  Myers,  128  U.  S. 
617,  9  SCt  177,  82  L.  ed.  547;  Frank 
Shepard  Co.  v.  Zachary  P.  Taylor 
Pub.  Co.,  193  Fed.  991.  113  CCA 
609  [aff  186  Fed.  9411:  Oeorge  T. 
Bisel  Co.  V.  Bender,  190  Fed.  205; 
GopsUl  V.  C.  E.  Howe  Co..  149  Fed. 
905-  Hartford  Printing  Co.  v.  Hart- 
ford Directory,  etc.,  Co.,  146  Fed. 
332;  George  T.  Bisel  Co.  v.  Welsh, 
131  Fed.  Bt4;  Williams  v.  Smythe. 
110  Fed.  961;  List  Pub.  Co.  v.  Keller, 
30  Fed.  772;  Lawrence  v.  Dana.  15 
F.  Cas.  No.  8,136,  4  Cliff  1;  Spiers 
V.  Brown,  31  L.  T.  Kep.  16:  Ifawmao 
v.  Tegg,  2  Russ.  385,  3  EngCh  385, 
38  Reprint  380;  Exchange  Tel.  Co., 
Ltd.  V.  Howard,  etc..  Press  Agency. 
Ltd..  22  T.  L.  R.  876:  Matthewson 
V.  Stockdale,  12  Ves.  Jr.  270,  S3  Re- 
print 103;,  Cartwright  v.  Wharton,  25 
Ont.  L.  367,  20  OntWR  863,  1  Dom 
LR  392;  Bain  v.  Henderson,  16  B.  C. 
318 

[a]  Iteason  for  mlay — <1)  "Now, 
the  use  of  shewing  the  same  errors 
In  both  is  that  where  the  Defendant 
says  he  has  ffot  his  information,  not 
from  the  Plaintiff,  but  from  some 
other  sources,  if  the  evidence  Is  un- 
satisfactory on  the  question,  wheth- 
er the  Defendant  did  use  the  Plain- 
tiff's work  or  not,  to  shew  the  same 
errors  in  the  subsequent  work  that 
are  contained  In  the  original  is  a 
strong  argument  to  shew  copying." 
Murray  v.  Bogue,  1  Drew.  853,  S67, 
61  Reprint  487.  (2)  "The  law  is 
well  settled  in  List  Pub.  Co.  v  Kel- 
ler, (C.  C.)  80  Fed.  772,  where  It  is 
said:  'In  a  case  like  this,  when  a 
close  resemblance  Is  the  necessary 
^consequence  of  the  use  of  common 
materials,  the  instances  of  the  same 
errors  In  the  two  publications  af- 
fords one  of  the  surest  tests  of 
copying.  The  improbability  that 
both  compilers  would  have  made  the 
same  mistakes  if  both  had  derived 
their  information  from  Independent 
sources  suggests  such  a  cogent  .pre- 
sumption of  copying  by  the  later 
compiler  from  the  first  that  it  can 
be  overlooked  only  by  clear  evidence 
to  the  contrary.' "  Frank  Shepard 
Co.  V.  Zachary  P.  Taylor,  Pub.  Co_ 
185  Fed.  »41,  943  [aft  19>  Fed.  991, 
113  CCA  609]. 

8.  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co.,  186  Fed.  941 
[aff  193  Fed.  991,  lit  CCA  609J; 
Hartford  Printing  Co.  v.  Hartford 
Directory,  etc.,  Co..  146  Fed.  332: 
George  T.  Bisel  Co.  v.  Welsh.  131 
Fed.  664;  Wllliama  v.  Smythe.  110 
Fed.  961;  Ehcchange  Tel.  Co..  Ltd.  v. 
Howard,  etc.,  Prese  Agency.  Ltd..  %i 
T.   L.   R.   876. 

"By  the  repetition  of  mistakes  in 
the  defendants'  work,  some  of  w^hlch 
were  designedly  made  by  the  com- 
plainant, there  is  proof  of  an  ap- 
propriation, whioh  a  mere  denial,  or 


For  latw  eaaea,  deTMopoMnta  and  eliang«a  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tioQ  to  the  resemblance  between  a  copyrigiited 
book  and  one  which  is  claimed  to  infringe  it,  there 
is  an  intent  on  the  part  of  the  author  of  the  second 
-vroTb.  to  appropriate  the  labors  of  the  author  of 
the  first  work,  the  inference  of  piratical  copying, 
or  of  unfair  use,  is  greatly  strengthened.*  The 
making  of  merely  colorable  alterations,^"  or  a  false 
denial  by  defendant  that  he  has  copied,  or  taketi 
any  idea  from  plaintiff's  work,  is  a  strong  indicar 
tion  of  animus  furandi.'^  It  has  been  said  to  be 
of  the  greatest  importance  as  evidence  of  good 
faith  that  defendant  should  produce  his  original 
manuBoript.*' 

[4  430]  (4)  Other  Matters.  Logical  relevancy 
to  the  issue  being  investigated  is  the  primary  con- 
sideration by  which  to  determine  the  admissibility 
and  weight  of  particular  items  of  evidence." 
Whetre  the  relative  rate  of  speed  with  which  the 
original  and  alleged  infringing  works  have  been 
compiled  is  relied  on  as  evidence  tending  to  show 
that  an  unfair  use  must  have  been  made  of  the 
earlier  work,  it  is  within  the  discretion  of  the  court 
to  allow  defendant  to  give  a  demonstration  of  the 
speed  with  which  its  editors  can  do  such  work," 
although  such  argument  is  not  entitled  to  much 
•weight.^*  But  speed  of  production  is  a  circumstance 
that  may  be  considered.^*  Since  it  is  immaterial 
-where  an  alleged  infringer  obtains  suggestions  for 
making  variations  in  a  eopjoighted  work,  another 


the  assertion  of  Independent  re- 
course to  original  sources  of  infor- 
mation, hardly  overcomes."  Sweet  v. 
Bromley,   164  Fed.   764,   766. 

[a]  Xnaninctaat  eamUwatlon  "No 
satisfactory  explanation  to  the  con- 
trary has  been  made  by  the  defend- 
ant. Reliance  is  placed  on  the  tes- 
timony of  its  editor  and  employes, 
though  not  all  of  tbem  were  sworn, 
that  since  1908  they  did  not  make 
any  use  whatever  of  the  citations  or 
work  specified  in  the  bill.  Direct  evi- 
dence of  fraudulent  acts  is  rare 
and  is  obtainable  in  comparatively 
few  cases.  The  presumption  from 
the  similarity  and  peculiarity  of  the 
mistakes  ana  errors  found  in  both 
publications  to  my  mind  indicates 
the  existence  of  a  cohtliuious  and 
systematic  appropriation  of  the  copy- 
righted books  In  evidence  by  de- 
fendant's employes  and  for  the  pur- 
gose  of  saving  themselves  the  trou- 
le  and  labor  attendant  upon  orlg- 
'  inal  Investigation  of  the  decisions. 
Certainly  the  assertion  that  the  er- 
rors were  accidental  or  typist's  er- 
rors would  seem  most  incredulous." 
Frank  Shepard  Co.  v.  Zachary  P. 
Taylor  Pub.  Co.,  186  Fed.  941,  943 
[aft  198  Fed.  991,   113  CCA  6091. 

9. .  Park,  etc.,  Co.  v.  Kellerstrass, 
ISl  Fed.  431;  Jewellers'  Mercantile 
Agency  v.  Jewellers'  Weekly  Pub. 
Co.,  84  Hun  12,  32  NTS  41  [rev  on 
other  grounds  166  N.  T.  241.  49  NQ 
872,  68  AmSR  666,  41  LRA  8461; 
Beauchemln  v.  Cadteux,  10  Que.  K. 
B.  2eri,  22  Que.  Super.  482  [app  dism 
31  Can.  S.  C.  370].  See  also  supra 
»  289. 

10.  Park,  etc.,  Co.  v.  Kellerstrass, 
181  Fed.  431;  Oman  ▼.  Copp-CIark 
Co..  1  OntWR  642,  643. 

"Colourable  alterations  and  varia- 
tions [are]   always  regarded  as   co- 
gent   evidence    of    animus    furandl." 
man  v.  Copp-Clark  Co.,  supra. 

11.  Jarroid  v.  Houlston,  3  Kay  ft 
J.  708,  69  Reprint  1294. 

[8]  VaUoM  to  glvs  orsdlt. — Where 
defendant,  in  preparing  Its  legal  pub- 
lication, used  complainant's  digest 
paragraphs,  the  fact  that  defendant's 
editors  struck  out  all  references  to 
oomplainant's  publication  wherever 
citation  from  ofllclal  reports  could 
be  substituted,  and  the  material 
thus  attributed  to  another  source,  in 
the  form  in  which  It  was  used  was 
•zelualTely  complainant's  property, 
such  evasion  was  sufficient  to  raise 
[13  C.  J.— 77] 


an  Inference  against  defendant's 
good  faith,  and  that  its  use  of  the 
material  was  unfair  unless  complain- 
ant's rights  had  been  lost  or  aban- 
doned. West  Pub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833  [mod  on 
other  grounds  176  Fed.  833,  100  CCA 
3031. 

19.  Chicago  Directory  Co.  v.  U.  S. 
Directory  Co.,  122  Fed.  189:  Trow 
Directory,  etc.,  Co.  v.  Boyd,  97  Fed. 
686;  Hotten  v.  Arthur,  1  Hem.  ft  M. 
603,  609,  71  Reprint  264; '  S^ers  v. 
Brown,  6  Wkly.  Rep.  362;  Sain  v. 
Henderson,   16  B.  C.  318. 

"It  Is  of  great  Importance  as  evi- 
dence of  bona  fides  that  the  original 
MS.  should  be  produced.  That  de- 
cided me  In  favour  of  the  Defend- 
ant In  the  French  dictionary  case 
(Spiers  v.  Brown,  6  Wkly.  Rep.  852; 
and  see  Jarroid  v.  Houlston,  3  Kay 
&  J.  708.  69  Reprint  1294):  I, saw 
that  he  had  bestowed  great  pains 
and  labour  on  his  subject;  and 
though  he  had  certainly  copied  a 
great  deal  from  the  Plaintiff,  r  was 
convinced  that  he  had  honestly  exer- 
cised his  mind  Upon  his  work.  Here 
I  think  there  has  been  wholesale  pi- 
racy."    Hotten  V.  Arthur,  supra. 

[a]  Suspicions  failure  to  prodttc* 
00^.^(1)  "The  destruction  of  all 
the  'copy*  from  which  defendants' 
book  was  made  up  Is  a  highly  sus- 
picious circumstance."  Chicago  Di- 
rectory Co.  V.  U.  S.  Directory  Co.,  122 
Fed.  189,  190.  (2)  "The  failure  to 
present  a  copy  of  defendant's  book, 
even  folded  and  stitched,  is  a  sus- 
picious circumstance,  as  was  the  de.^ 
structlon  of  'copy*  In  the  Chicago 
case."  Trow  Directory  Printing,  etc., 
Co.  V.  U.  S.  Directory  Co.,  122  Fed. 
191. 

13.  See   evidence    [16   Cyc   1110]. 

14.  West  Pub.  Co.  V.  Lawyers' 
Co-op.  Pub.  Co..  79  Fed.  766,  26  CCA 
648,    36    L.RA   400. 

16.  West  Pub.  Co.  V.  Lawyers' 
Co-op.  Pub.  Co..  7».Fed.  766,  26  CCA 
648,   3B   LRA  400^ 

[a]  Speed  of  prodnettoa.— As 
tending  to  show  an  unfair  use  of 
its  syllabi,  complainant  showed  that 
defendant's  regular  and  experienced 
editors  digested  from  twenty  to 
forty  cases  per  day,  while  complain- 
ant's own  editors,  working  from  the 
opinions  alone,  averaged  only  from 
four  to  seven  cases  a  day.  An  in- 
dependent witness,  the  ofilcisl  re- 
porter of   the  court  of  appeals  of 


work  offered  in  evidence  to  show  that  a  cert&in 
feature  was  taken  from  it  is  irrelevant.*^  Evidence 
that  plaintiff  knew  that  defendant  was  infring^g  his 
copyright  and  did  not  object  to  it  is  not  sufficient  to 
warrant  the  inference  that  plaintiff  assented  to  the 
infringement.'*  In  an  action  under  the  former 
statute  for  penalties,  a  prior  judgment  in  replevin 
forfeiting  the  infringing  sheets  is  no  evidence  that 
they  were  found  in  defendant's  possession."  An 
interlocutory  decree  for  a  perpetual  injunction  and 
an  accounting  is  not  res  judicata  of  infringement,** 
[i  431]  5.  Of  Damages.  In  accordance  with 
general  principles,''  where  plaintiff  seeks  to  re- 
cover the  actual  damages  suffered  by  him  dtte  to  the 
infringement,  the  burden  of  proof  is  on  him  to  show 
such  damages  and  their  amount.*^  Frequently  it 
is  di£ScnIt,  if  not  impossible,  to  prove  damages 
with  the  requisite  legal  certainty,**  even  in  cases 
where  it  is  clear  that  substantial  damages  have  been 
suffered,  and  it  is  to  meet  such  situation  that  the 
discretionary  and  arbitrary  "in  lieu"  damages  have 
been  provided,  somewhat  in  the  nature  of  statutory 
liquidated  damages.'^  In  the  absence  of  statute, 
only  nominal  damages  can  be  recovered,  where  no 
actual  damages  are  proved.*^  It  has  been  said  that 
"defendant  is  to  account  for  every  copy  of  his 
book  sold  as  if  it  had  been  a  copy  of  the  Plaintiff's, 
and  to  pay  the  Plaintiff  the  profit  which  he  would 
have  had  received  from  the  sale  of  so  many  addi- 

New  York,  with  twenty-one  years' 
experience,  testified  that  he  had  not 
been  able  to  do  over  seven  cases  a 
day,  and  that  his  average  was  about 
four.  Thereupon  defendant  ottered 
to  produce  some  of  its  editors  who. 
In  the  master's  presence,  with  cases 
of  average  length  to  be  selected  by 
him,  would,  under  conditions  insur- 
ing fairness,  show  their  rate  of  speed 
In  original  work.  It  was  held  that 
It  was  In  the  discretion  of  the  court 
to  reject  this  offer,  on  complain- 
ant's objection;  that  the  rate  of 
speed  attained  under  such  conditions 
would  not  fairly  represent  the  aver- 
age speed  for  weeks  and  months 
continuously,  undef  varying  condi- 
tions, mental  and  physical;  and  that 
on  the  whole  not  much  weight  was 
to  Be  attached  to  the  argument  from 
the  rate  of  speed,  as,  to  be  of  much 
value,  the  character  of  the  digest 
paragraphs  would  have  to  be  care- 
fully investigated.  West  Pub.  Co. 
v.  Lawyers'  Co-op.  Pub.  Co.,  79  Fed. 
766,  25  CCA  648.  35  LRA  400  [aff 
64   Fed.   360,   26  LRA  441], 

IS.  Cadleux  V.  Beauchemln,  31 
Can.    S.    C.    370,    872. 

"t  wish  to  add  that  I  consider  it 
was  not  possible  that  the  supple- 
merit  complained  of  could  have  been 
compiled  as  admitted,  In  eight  or 
nine  months,  unless  by  borrowing 
largely  from  the  publication  of  the 
respondents."  Cadleux  v.  Beauche- 
mln,  supra. 

17.     Springer    LIth.    Co.    v.    Falk, 


69  Fed.  707,  8  CCA  224  [app  dIsm  17 
set  998  mem,  41  L.  ed.  1179  meml. 

18.  Bouclcault  v.  Fox,  8  F.  Cag. 
No.    1,691,    6   Blatchf.    87. 

19.  Werckmelster  v.  American 
Tobacco  Co.,  138  Fed.  162  [aft  144 
Fed.  1023,  74  CCA  682,  and  aft  207 
U.  S.  375,  28  set  3  24,  62  L.  ed.  264]. 
See  also  supra  {  371. 

30.    Hills  v.  Hoover.  142  Fed.  904. 

91.     Bee   Damages   [IS   Cyc  192]. 

89.  Smiles  v.  Belford.  23  Grant 
Ch.  (U.  C.)  590. 

93.  D'Ole  v.  Kansas  City  Star  Co., 
94  Fed.  840  (advertising  pami^let  in- 
fringed by  newspaper);  Smiles  t. 
Belford,  23  Grant  Ch.  (U.  C.)  590. 

Bequlred  certain^  of  daauKTea  see 
Damages  [IS  Cyc  87]. 

a*.     See  supra  i(  860-862.  J^ 

tilguMafa  OamiureB  gtmaxtUr  seb^ 
Damages  l!13  Cyc  89]. 

9S.    See  Damacss  [13  Cyc  14]. 
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tional  copies."**  But  it  has  been  declaied  that 
this  rule  is  not  applicable  in  all  cases,"  and  it  may 
be  doubted  whether  it  is  applicable  in  amy,  unless 
aided  by  further  proof,  for  obviously  it  permits 
the  recovery  of  purely  speculative  damages."  It 
has  also  been  said  that  the  measure  of  damages  is 
the  profits  made  by  the  infringer;™  but  this  is  a 
confusing  and  incorrect  use  of  the  terms  "profits" 
and  "damages,"  for  there  is  no  necessary  relation 
between  profits  gained  by  defendant  and  losses 
suffered  by  plaintiff,"**  and  in  addition,  the  right  to 
recover  defendant's  profits  from  the  nse  of  plain- 
tiff's property  rests  on  a  wholly  different  prin- 
ciple from  that  underlying  an  award  of  compen- 
satory damages.'^  Of  course  the  extent  of  de- 
fendant's sales  is  relevant  on  the  question  of  dam- 
ages."'  .  A  statement  by  one  of  defendants  that  he 
had  disposed  of  a  certain  number  of  copies  of  the 
work  is  not  available  against  the  other  defendant, 


a  corporation,  although  the  formw  is  an  oflleer 
of  such  corporation."  A  diminution  of  sales  eon- 
sequent  on  the  publication  of  the  infringement 
may  be  shown  as  a  basis  for  estimating  damages.** 
[i  432]  6.  Of  Profits.  The  burden  of  provii^ 
profits  sought  to  be  recovered  rests  on  plaintifL 
The  present  statute  provides  that  in  proving  ppc^ts 
plaintiff  shall  be  required  to  prove  rales  only,  and 
that  defendant  shall  be  required  to  prove  -every 
element  of  cost  which  he  claims.**  In  the  absence 
of  statute  it  has  been  held  that  plaintiff  makes  & 
prima  facie  case  by  showing  the  selling  price  and 
the  usual  manufacturer's  cost."  Where  there  is 
no  proof  of  the  gross  receipts  there  can  be  no  re- 
covery.** In  cases  of  partial  infringement,  the 
burden  of  segregating  the  profits  due  to  the  in- 
fringement from  those  due  to  noninfringing  parts 
of  the  work  is  on  defendant,**  or  at  least  plaintiif 
satisfies  the  burden  resting  on  him  when  he  estab* 


86.  Pike  T.  Nicholas,  L.  R.  6  Ch. 
881,  260,  7  BRC  108. 

97.  Huebsch  v.  Arthur  H.  Crist 
Co.,  209  Fed.  88B:  Scrlbnep  v.  Clark, 
50  Fed.  473  [aA  144  U.  S.  488.  12  SCt 
734.  $6  li.  ed.  E14];  Smiles  v.  Belford, 
83  .Grant  Ch.  (U.  C.)  B90. 

[a]  OliMm  lafirli«laf  adltloBS.— 
(1)  "The  damages,  etc.,  cannot  be 
large.  The  leaflet  sold  for  8  cents 
per  copy,  while  the  book  sold  for 
11.^0  per  copy,  and  It  cannot  be  in- 
ferred that  the  sale  of  a  leaflet  pre- 
vented a  sale  of  a  copy  of  the  book." 
Huebsch  v.  Arthur  H.  Crist  Co.,  209 
Fed.  885,  894.  (2)  "I  Klve  no  account 
of  the  damaceB  caused  to  the  plaln- 
tltl  by  the  sale,  aa  it  seems  to  me  to 
be  Impossible  to  ascertain  them.  The 
inquiry  could  not  proceed  on  the  as- 
sumption that  every  one  who  bought 
a  copy  of  the  cheap  edition  would 
have  bought  one  of  the  more  costly, 
and  if  some  assumption  of  that  kind 
were  not  made,  there  would  be  no 
data  from  which  to  ascertain  the 
danlagea"  Smil«s  v.  Belford,  28 
Grant  Ch.  (U.  C.)  690,  605  (Psr 
Proudfoot,  v.).  (8)  "The  proof  in 
this  case  shows,  and  it  is  a  conceded 
fact,  that  the  infringing  book  pub- 
lished by  the  defendants  was  a  cheap 
edition  Intended  for  popular  sale  at 
news  standa  a  snuill  edition  of  a  lit- 
tle over  9,000  copies  having  been 
•old  at  about  60  cents  a  copy,  and  a 
•till  cheaper  edition  having  been  put 
upon  the  market  at  10  cents  a  copy, 
of  which  the  defendant  sold  60,671 
coplea  While  the  rule  contended  for 
aa  to  the  measure  of  damages  may 
have  been  a  proper  one  in  the  case  of 
Pike  v.  Nicholas,  L.  R.  6  Ch.  251,  7 
ERC  108,  it  seems  to  me  it  Is  not 
the  proi>er  rule  In  this  case.  Inasmuch 
as  the  defendants  only  used  part  of 
the  material  of  the  complainant's 
book,  and  as  their  edition  was  a 
much  cheaper  one,  and  their  sales 
at  a  very  much  lower  price.  If  the 
defendants  had  put  their  editions  up- 
on the  market  at  the  same  price  at 
which  the  complainant  sold  his  books, 
the  rule  In  Pike  v.  Nicholas  might 
be  adopted  here;  but  It  does  not  fol- 
low that  If  defendants  had  put  upon 
the  market  such  editions  of  their 
book  as  were  published  by  the  com- 
plainant they  could,  or  would,  have 
sold  over  70,000  copies.  The,  fair  and 
rational  presumption  from  the  facts 
Is  that  is  that  It  was  the  low  price  at 
which  the  defendants'  books  were  of- 
fered In  the  market  that  caused  these 
large  sales.  It  seems  to  me  the  lust 
and  proper  rule  in  this,  as  in  all  other 
cases  of  this  character,  is  to  ascer- 
tain the  profits  the  defendants  made 
by  their  piracy  of  the  complainant's 
work,  and  fix  that  as  the  measure 
of  the  complainant's  damages." 
Scribner  v.  Clark,  50  Fed.  473,  476 
[aft  144  U.  S.  488,  12  SCt  734,  86  L. 
ed.  614].  (4)  "The  Court  does  not, 
by   an   account,    accurately    measure 


the  damage  sustained  by  the  proprie- 
tor of  an  expensive  work  from  the 
Invasion  of  his  copyright  by  the  pub- 
lication of  a  cheaper  book.  It  is  im- 
possible to  know  how  many  .  copies 
of  the  dearer  book  are  excluded  from 
sale  by  the  Interposition  of  the 
cheaper  one.  The  Court,  by  the  ac- 
count, as  the  nearest  approximation 
which  It  can  make  to  justice,  takes 
from  the  wrongdoer  all  the  profits 
he  has  made  by  his  piracy,  and  gives 
them  [all]  to  the  party  who  hsis  been 
wronged.  In  doing  this  the  Court 
may  often  give  the  injured  party 
more,  in  fact,  than  he  Is  entitled  to, 
for  non  constat  that  a  single  addi- 
tional copy  of  the  more  expensive 
book  would  have  been  sold  if  the  in- 
jury by  the  sale  of  the  cheaoer  book 
had  not  been  committed.  The  Court 
.  .  .  doea  not  give  anything  .  .  . 
[more  than]  the  account."  Colbum 
V.  Simms,  8  Hare  543,  660,  24  Bng 
Ch  648,  67  Reprint  224. 

S8.  woodman  v.  Lydiard-Peterson 
Co.,  193  Fed.  67  (aff  204  Fed.  921,  123 
CCA  248  (reh  den  205  Fed.  900,  126 
CCA  434) ] ;  COlburn  v.  Simms,  2  Hare 
543,  a  BngCh  648,  <7  Reprint  224. 

[a]  xnastntttoB^— "It  Is  suggested 
that,  a  thousand  of  these  maps  of  the 
defendant  having  been  distributed, 
the  complainant  has  lost  a  thousand 
purchasers.  That  is  on  the  assump- 
tion that.  If  the  defendant  has  not 
given  away  a  map  to  each  one  of 
these  thousand  men,  the  contplalnant 
would  have  gone  to  each  of  them  and 
sold  him  a  map  for  a  dollar  or  50 
cents,  and  thereby  made  a  profit.  But 
such  a  presumption  is  altogether  too 
violent.  There  is  no  presumption 
that  each  of  these  men  would  have 
gone  to  the  complainant  and  paid  him 
a  dollar  or  60  cents  for  his  map,  and 
there  is  no  showing  that  they  would. 
There  Is  no  way  of  determining 
whether  the  complainant  could  have 
got  into  communication  with  these 
men  so  as  to  have  sold  them  one 
map."  Woodman  v.  Lydiard-Peterson 
Co.,  192  Fed.  67,  71  [aft  804  Fed.  921, 
123  CCA  243  (reh  den  206  Fed.  900, 
126  CCA  434)1. 

■peonlatl'va  proflta  aa  element  of 
daaiag*'See  Damages  [13  Cyo  49]. 

n.  Scribner  v.  Clark,  60  Fed.  473 
(dist  Pike  V.  Nicholas,  L.  R.  6  Ch. 
^1,  7  ERC  108];  Huddock  v.  Black- 
wood, [1898]  1  Ch.  58:  Colbum  v. 
Simms.  2  Hare  643,  24  BngCh  648,  67 
Reprint  224;  Bernard  y.  Bertoni,  14 
Que.  L.  319. 

aa  See  also  •Patents  [80  Cyo 
1024].  . 

81.     See  supra  {  868. 

32.    Chils  V.  Gronlund,  41  Fed.  14S. 

38.     Chils  V.  Gronlund,  41  Fed.  146. 

3«.     Chils  V.  Gronlund,  41  Fed.  145. 

3S.  Gilmore  v.  Anderson,  42  Fed. 
267;  Myers  v.  Callaghan,  24  Fed.  636 
[mod  on  other  grounds  128  U.  S.  617, 
9  SCt  177,  82  L.  ed.  647]. 

[a]    Vroapaotiva  pioflta^— In  an  ac- 


tion against  an  author  for  breacb  of 
contract  to  supply  a  manuscript,  a 
witness  was  allowed  to  testify  irhat 
the  probable  profits  would  have  been, 
and  Judgment  was  given  on  that 
basis.  Gale  v.  Leckle,  2  Stark.  107.  3 
BCL  837. 

3«,  Act  March  4,  1909  (86  U.  B. 
St.  at  U  1075  c  820  i  26);  Ginn  v. 
Apollo  Pub.  Co.,  228  Fed.  2l4. 

[a]  OoastmotloB  of  •tatata.  "In 
copyright  as  In  patent  cases,  the  jrar- 
pose  is  to  find  the  amount  of  dam- 
ages or  of  profits.  The  difference  in 
the  two  classes  of  cases  is  a  pT«4;tl- 
cal  one.  In  patent  cases,  the  profits 
are  found  by  contrasting  the  amount 
of  proceeds  of  sales  made  with  the 
total  cost  of  production.  In  copy- 
right cases,  under  the  act  of  1918 
(Act  Aug.  24,  1912.  C.  856.  i  26  (b). 
87  Stat.  489  [Comp.  St.  1918  I  9546]. 
the  plaintiff  may  show  only  the  re- 
ceipts, or  debit  side  of  the  account. 
<uia  put  upon  the  defendant  the  bur- 
den of  proving  the  cost  of  produc- 
tion, or  the  plaintiff  may  exact  the 
penalty.  A  successful  plaintiff  is 
thus  given  something  in  the  nature 
of  certain  options.  He  may  take 
damages  and  profits  or  the  penalty 
Imposed.  If  he  takes  proOta  he  may 
avail  himself  of  the  method  of  prov- 
ing profits  given  by  the  act  of  1912. 
This  method,  however,  is  not  exclu- 
sive. Whatever  method  he  adopts, 
he  may  apply  It  by  calling  upon  the 
defendant  to  account,  or  by  proving 
either  sales  or  profits  through  and 
by  evidence  Introduced  or  witnesses 
called  by  htm.     He  may  require  the 

ftroductlon  of  books  and  papers,  and 
n  proper  cases  offer  them  as  part  of 
his  evidence  in  proof  of  either  sales 
or  profits.  He  may  compel  such  pro- 
duction either  by  notice,  or  through 
an  order  to  produce,  or  by  a  bud- 
poena  duces  tecum.  Certain  legal 
consequences  follow  the  naethod 
adopted,  which  differ  if  some  one 
other  than  a  party  is  subpoenaed." 
Ginn  V.  Apollo  Pub.  Co.,  228  Fed. 
214,  216. 

37.  Myers  v.  Callaghan.  24  Fed. 
686  [mod  on  other  grounds  188  U.  8. 
617,  9  SCt  177,  32  E.  ed.  547). 

[a]  Baason  for  rale. — ^Whlle  a 
court  will  not  presume  that  all  the 
money  received  by  a  piratical  pub- 
lisher on  the  sale  of  hla  books  is 
profit,  still,  as  the  proof  as  to  the 
coat  of  producing  the  work  is  wholly 
in  the  control  of  defendant,  the  com- 
plainant makes  a  prima  facie  case  of 
right  to  recover  by  showing  the 
selling  price  and  the  usual  manufac- 
turers' cost.  Mrers  v.  Callaghan.  24 
S%d.  636  [mod  on  other  grounds  128 
U.  S.  617,  9  SCt  177.  32  L.  ed.  647]. 

38.  Gilmore  v.  Anderson.  48  Fed. 
267  (where  defendant'*  costs  were 
shown,  but  not  his  receipts). 

8B.  Callaghan  v.  Myers,  188  U.  S. 
617,  9  SCt  177,  82  L..  ed.  647;  Hart- 
ford Printing  Co.  v.  Hartford  Direct- 


For  latax  oases,  davalopmsaM  and  ohaafM  In  the  law  see  cumulative  Ancfitations,  aams  tttla,  paga  aaA  aota  number. 
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lishes  that  the  infringer  has  so  eondaeted  the  affair 
as  to  make  impossible  even  an  approximate  or 
fairly  estimated  apportionment,'*''  in  whi«h  case  the 
infnnger  must  account  for,  and  pay  over,  all  the 
profits  earned  on  the  entire  work.** 

[(433]  V.  Trial  or  Ffaial  Hearisc—1.  In  Ooi- 
enL  In  actions  at  law  for  infringement,  all  ques- 
tions of  fact  arising  on  the  evidence  are  for  the 
jury.**  In  equity  the  court  determines  both  the 
law  and  the  facts,"  although  formerly  equity  some- 
times refused  to  hfii  until  the  rights  of  the  parties 
had  been  established  at  law.^  Questions  of  law  are 
of  coarse  for  the  court/'  Questions  of  fact  include : 
Questions  aa  to  the  legibility  of  the  copyright  notice 
as  actually  used  by  plaintiff;^  as  to  the  artistic 
quality  of  pictures;**  as  to  whether  a  photograph 
is  a  mere  manual  reproduction  of  the  subject  mat- 
ter, or  an  priginal  work  of  art;**  as  to  plaintiff's 
authorship  of  the  w^yrighted  work;*'  as  to  copy- 
ing of  plaintiff's  work  by  defendant ;'°  as  to  sub- 
stantial identity  between  the  two  works;"  aa  to 
substantial  similarity  between  plaintiff's  work  and 


an  alleged  dramatization  of  it^"^  and  as  to  whether 
a  material  part  of  a  musical  work  has  been  ti^rai.** 
On  an  issne  out  of  ohaneeiy  the  court  may  direct 
admissions.** 

[i  434]  S.  Beferme*  to  Master.  Where  the 
determination  of  the  question  of  infringement  in- 
volves much  labor,  the  common  practice  is  to  refer 
the  matter  to  a  master  for  examination  and  re- 
port." Such  a  reference  may  be  made  for  the 
purposes  of  a  preliminary  injunction,^  and  ordi- 
narily the  reference  should  be  made  before  the 
final  hearing,'''  although  a  reference  may  be  ordered 
even  after  final  hearing,  at  which  infringement  has 
been  found,  for  the  purpose  of  ascertaining  the 
nature  and  extent  of  such  infringement,^*  or  to 
assess  damages^  or  profits."*  Cases  arise  where 
the  eoort  will  refuse  to  order  a  reference,  and  will 
proceed  'to  compare  the  resptective  works  and  to 
ascertain  the  details  and  extent  of  the  infringement 
for  itself,*'  as  where  it  can  safely  do  so  without 
an  excessive  expenditure  of  time  and  labor.*'  The 
opinion  of  the  master  on  4he  question  of  inf  riuge- 


orjr,  etc.,  Co.,  146  Fed.  882.     See  also 
supra  I  8E4. 

40.  Westtnghouse  Eilectrlc.  etc., 
Co.  V.  Wagner  Enectrlc,  etc.,  Co.,  225 
U.  S.  604.  82  set  (91,  5(  U  ed.  1222, 
41  LRANS  <S3  [expl  Oarretson  v. 
Clark,  111  U.  S.  120.  4  SCt  291,  28 
Ii.  ed.  371  (a  leading  case)]  (a  lead- 
ing case  InTOlvlnr  infrlngeraent  of  a 
I>alent);  O.  ft  C.  Merrlam  Co.  v. 
Saalfleld,  198  Fed.  869,  117  CCA  246 
(unfair  coim>etltlon  In  use  of  title 
"Webster's  iStctlonary"). 

41.  Callaghan  t.  Myers,  128  U.  S. 
617,  9  SCt  177.  82  L.  ed.  547;  Olnn  v. 
Apollo  Pub.  Co..  228  Fed.  214;  Hart- 
ford Printing  Co.  ■  v.  Hartford  Di- 
rectory, etc.,  Co.,  146  Fed.  332.  See 
also   supra   I   854. 

43.  Flanehe  v.  Braham,  4  Bing. 
N.^8.  17,  88  BCL  674.  182  Keprlnt 
696.   8  C.  ft  P.  68,  84  ECL  614. 

43.  Pike  V.  Nichols,  L.  R.  6  Ch. 
261,   7  ERC  108;   Lewis  v.  Fullarton. 

2  Beav.  6,  17  EngCh  6,  48  Reprint 
1080;  Murray  v.  Bogue,  1  Drew.  353, 
61  Reprint  487:  Jarrold  y.  Houlston, 

3  Kay  ft  J.  708,  69  Reprint  1294; 
SheriflC  V.  Coatea,  1  Russ.  &  M.  159, 
5  EngCh  169,  89  Reprint  61;  Spiers 
V.  Brown,  6  Wkly.  Rep.  862. 

44.  See  supra  t  847. 

45.  Journal  Pub.  Co.  v.  Drake,  199 
Ked.  672,  118  CCA  46. 

[a]  DlxsotlBr  vrdlct.  '"Where 
plaintiff  has  clearly  made  out  his 
case,  and  there  is  no  evidence  to  the 
contrary.  It  is  proper  for  the  court 
to  direct  a  verdict  in  favor  of  the 
plaintiff."  Journal  Pub.  Cb.  v.  Drake, 
199  Fed.  672,  676,  118  CCA  46  [clt 
CycJ. 

4«.  Bolles  V.  Outing  Co..  77  Fed. 
S66,  23  CCA  694,  46  I^A  712  [aff  89 
Fed.  1014  mem,  82  CCA  604  mem,  and 
aff  175  U.  S.  262,  20  SCt  94.  44  L..  ed. 
156]. 

47.  Hegeman  v.  Springer,  110  Fed. 
374,  49  CCA  86  [app  189  U.  S.  606,  23 
SCt  849,  47  I*  ed.  921]  (where  the 
question  of  the  artiatfc  quality  of 
theatrical  advertising  lithographs 
■was   left  to  the  Jury).  . 

48.  Bolles  V.  Outing  Co..  77  Fed. 
986,  23  CCA  694,  46  LRA  712  [aff  89 
Fed.  1014  mem.  32  CCA  804  mem  (aff 
176  U.  S.  262,  20  SCt  94,  44  I^  ed. 
156)5. 

40.  Reed  ▼.  Carusl,  20  F.  Cas.  No. 
11.642,  Taney  72. 

BO.  Maxwell  v.  Goodwin,  93  Fed. 
665;  Chlls  v.  Oronlund,  41  Fed.  146; 
Blunt  V.  Patten,  3  P.  Cas.  No.  1,579, 
2  Paine  393  (qui  tarn  action  for  In- 
fringement of  chart);  Hanfstaengl  v. 
H.  R.  Balnea  ft  Oo,  Ltd..  [1896]  A.  C. 
20.  24  [aff  [1894]  2  Oi.  1]  (arUstlc 
nrorks). 

"It  must  always  bo  a  question  of 
fact  whether  what  is  complained  of 
i.a  an  infringement  Is  a  copy  of  the 
lesig-n."    Hanfstaengl  v.  H.  R.  Balnes 


&  Co.,  Ltd.,  supra  (holding,  in  the 
particular  case,  that  there  was  no 
Infringement). 

51.  Bncyoloptedla  Brltannica  Oo. 
v.  American  Newap«Der  Oo.,  130  Fed. 
460  [aff  184  Fed.  831.  1024,  67  CCA 
ZRl];  Maxwell  V.  Qoodwln,  98  Fed. 
665. 

S8.  Dam  V.  Kirk  U  Shell*  Co.,  !•• 
Fed.  689  [aff  176  Fed.  902,  99  CCA 
392.  20  AnnCas  1173,  41  LRANS 
1008]. 

63.  Planche  v.  Braham,  4  Bing.  N. 
Cas.  17,  83  BCL  674.  182  Reprint  695, 
8  C.  A  P.  68.  34  BCL  614. 

B4.  Dickens  v.  Lee,  8  Jur.  188; 
Sweet  V.  Cater,  11  Sim.  672,  84  BngCh 
572,  69  Reprint  994. 

SB.  West  Pub.  Co.  v.  Edward 
Thompson  Cto.,  176  Fed.  883,  100  CCA 
303  [mod  169  Fed.  838];  Sampson, 
etc.,  Oo.  V.  Seaver-Radford  Co.  184 
Fed.  890  fmv  on  other  grounds  140 
Fed.  639.  72  CCA  66]  (where  the  re- 
port of  the  nuMtor,  requests  for  find- 
ings, and  ezoiptions  to  the  report  are 
set  out  in  full  in  a  case  for  Infringe- 
ment of  a  d 'rectory);  Eacyclopeedla 
Brltannica  Co.  ▼.  Amenoan  News- 
paper Assoc.  180  Fed.  460  [aff  134 
Fed.  831,  1024.  67  CCA  8811;  West 
Pub.  Co.  V.  Lawyers'  Co-op.  Pub.  Co., 
64  Fed.  360,  26  LRA  441  [rev  on  other 
grounds  79  Fed.  766]:  Chase  v.  San- 
bom,  6  F.  Cas.  No'.  2.688,  4  (Tllff.  806; 
Folsom  V.  Marsh,  9  F.  Cas.  No.  4,901, 
2  Story  100;  Greene  v.  Bishop.  10  F. 
Cas.  No.  6.768,  1  Cliff.  186;  Lawrence 
v.  Dana,  15  F.  Cas.  No.  8.136.  4  Cliff 
1:  Story  v.  Derby  23  F.  Cis.  No. 
lt,496,  4  McLean  160;  atory  v.  Hol- 
combe.  23  F.  Cas.  No.  13,497,  4  Mc- 
Lean 306;  Webb  v.  Powers,  29  F.  C^aa 
No.  17,323,  2  Woodb.  ft  M.  497;  Car- 
nan  V.  Bowles,  2  Bro.  Cti.  80,  29  Re- 
print 45,  1  Cox  Ch.  283,  29  Reprint 
1168;  Jeffery  v.  Bowles,  Diok.  429,  21 
Reprint  336;  Mawman  v.  Tegg,  2 
Russ.   885,   8  BngCh   886,   88  Reprint 

380;   V.   Leadbetter,   4   Ves.   Jr, 

681,  31  Reprint  361. 

SSL  Sampson,  etc.,  Co.  v.  Seaver- 
Radford  Co.,  129  Fed.  761  (where  the 
report  of  .the  master  on  application 
for  a  preliminary  injunction  In  suit 
for  infringement  of  a  directory  Is  set 
out  In  full);  Dun  v.  International 
Mercantile  Agency,  127  Fed.  173,  174; 
Chicago  Directory  Co.  v.  U.  S.  Direc- 
tory Co.,  122  Fed.  189:  Howell  v.  Mil- 
ler, 91  Fed.  129,  38  CX:a  407;  Smith 
V.  Johnson.  22  F.  Cas.  No.  13,066,  4 
Blatchf.  262;  Story  v.  Derby,  23  F. 
Cas.  No.  13,496.  4  McLean  160. 

"It  Is  not  unusual  in  such  oases  to 
send  the  nKytion  to  a  master  to  take 
testimony,  but  nothing  would  be 
gained  thereby  In  this  case.  The  tes- 
timony which  would  be  produced  be- 
fore the  master  Is  the  very  same  tes- 
timony which  would  be  produced  on 
final  hearing,  and  It  would  consume 
as  much   time   to  take   it   In  either 


way."  Dun  v.  International  MercaB- 
tile  Agency,  supra 

[a]  lni*B  sefeteae*  dispensed 
wtth"  "It  would  have  been  more  sat- 
isfactory if  the  case  had  gone  to  a 
special  master  for  a  report  as  to  all 
those  parts  of  the  Miller  oompUatlon 
which  were  alleged  to  have  be<>n  sub- 
stantially appropriated  from  Howell'a 
Annotated  Statutea  The  court  below 
was  left  to  make  such  comparison  for 
Itself,  and  tbe  labor  required  In  that 
way  has  fallen  upon  this  court.  Un- 
der ordinary  circumstances,  we 
should  remand  the  cause,  with  direc- 
tions to  send  the  case  to  a  master, 
before  the  application  for  an  Injunc- 
tion was  finally  disposed  of.  But  we 
refrain  from  adopting  that  coursft  in 
deference  to  the  suggestion  on  behalf 
of  the  state  that  the  public  interests 
might  be  injured  by  any  serious  delay 
in  determining  the  case."  Howell  v. 
Millar,  91   Fed.  129,  188,  88  CCA  407. 

VI.  Lawrence  v.  Dana,  16  F.  Cas. 
iifi.  8.186.  4  Cliff.  1. 

[a]  "The  settled  praotiee  In  equity 
Is,  where  the  works  are  voluminous 
and  of  a  complex  character,  contain* 
ing,  as  in  this  case,  much  original 
matter  mixed  with  common  prop- 
erty, the  cause  will,  at  some  stage 
of  the  case,  be  referred  to  a  mas- 
ter, to  state  the  facts,  together 
with  his  opinion,  for  the  considera- 
tion of  the  court.  It  is  a  better 
course  to  make  the  reference  before 

the   final   hearing Caaes  arise 

where  the  court,  under  such  circum- 
stances, would  not  order  a  reference, 
but  would  proceed  to  compare  the 
books  and  ascertain  the  details  of 
the  infringement."  CHiSord,  J.,  la 
Lawrence  v.  Dana,  16  F.  (jaia.  No. 
8,136,   4   Cliff.   1.   84. 

88.  Lawrence  v.  Dana,  16  F.  Cas. 
No.  8.186,  4  Cliff.  1:  Mawman  v.  Teg^, 

2  Rusa  886,  3  EngCh  385,  88  Re- 
print   380. 

BS.  West  Pub.  Co.  T.  Edward 
Thompson  Co.,  176  Fed.  8S8.  100  CCK 
803. 

flO.     See  supra  |  366. 

61.  Lawrence  v.  Dana,  16  F.  Caa. 
No.  8,136,  4  Cliff.  1;  Lewis  v.  Fullar- 
ton, 2  Beav.  6,  17  EngCh  6,  48  Re- 
print 1080;  Murray  v.  Bogue,  1  Drew. 
353,  61  Reprint  '  487;  Jarrold  v. 
Houlston,  3  Kay  ft  J.  708.  69  Re- 
print 1294;  Anglo-Canadian  Husio 
Pub.  Assoc.  V.  Somervllle,  20  CanLT 
OccNotes  120,  19  Ont  Pr.   113. 

aa.  Sheriff  V.  Ooates,  1  Russ.  ft  U. 
159,  6  EngC%  169,  89  Reprint  61. 

[a]  Oomvarlsoas  of  ooplea  aaA 
ogrtglaals. — ^Notwithstanding  Bell  v. 
Whitehead,  8  Jur.  68,  If  the  court  is 
led  to  the  oonolusion  that  there  has 
been  a  piracy,  it  will  not  grudge  any^ 
labor  that  may  be  requisite  in  orden  r> 
to  ascertala  how  far  the  Injunctlou  VL 
should  extend.     Jarrold  v.  Houlston, 

3  Kay  ft  J.  708,  69  Reprint  1894. 


1220    [13G.J.J 


COPYBIQHT  AND  LITERARY  PROPERTY 


[§§434r-436 


ment  n^y  be  taken  in  eonneetion  with  hia  report 
on  the  facts  of  the  case.*^  The  opinion  and  find- 
ings of  the  master  are  of  course  not  conclusive  on 
the  court,  but  may  be  reviewed  on  exceptions.^ 
Xhe  usual-  practice  is  to  enter  on  interlocutory 
decree  for  an  injunction,  on  finding  infringement, 
and  then  to  send  the  case  to  a  master  to  take 
proofs  and  report  as  to  the  damages  and  profits, 
and  on  the  ccming  in  of  the  report  the  final  decree 
disposes  of  the  whole  case.*^  It  is  not  necessary  to 
make  proof  of  damages  and  profits  before  final 
bearing  and  interlocutory  decree." 

[$  435]    W.    Jodcinent  or  Decree.    In  infringe- 


ment suits  the  final  judgment  or  decree  is  in  all 
respects  governed  by  the  usual  rules."  A  decree 
finding  infringement  and  awarding  a  perpetual  in- 
junction and  an  accounting  to  be  taken  before  a 
master  is  interlocutory  and  not  final." 

[f  436]  X.  Oottg  and  Attorney's  Fom— L 
Under  United  States  Statutes.  The  present  statnt* 
provides  that,  in  all  actions,  suits,  or  proceedings 
under  the  act,  except  when  brought  by  or  against 
the  United  States  or  any  officer  thereof,  full  eosts 
shall  be  allowed,"  and  the  court  may  award  the 
prevailing  party, a  reasonable  attorney's  fee  as 
part  of  the  eosts.^    Prior  to  this  act  there  were  no 


as.  Lawrence  t.  Dana,  16  F.  Cas. 
No.  8.1S6.  4  Cliff.  1. 

[al  Tarn  maatar  maj  ctva  Us 
dpoKm  as  to  the  extent  of  the  Injury 
Buffered  by  plaintiff.  Greene  ▼. 
BlshojK  10  F.  Cas.  No.  6,7tS,  1  CUff. 
ISe;  OBgood  V.  Allen,  18  F.  Caa.  No. 
10.603,   Holmes   185. 

««,  CallaKhan  v.  Myers.  128  U.  S. 
617,  9  set  177,  32  L.  ed.  B47;  Webb 
V.  Powers,  29  F.  Cas.  No.  17,323,  2 
Woodb.    &   M.    i97. 

[al  Tims,  where  the  master  re- 
ported that  defendant's  work  was  an 
abridgment  of  that  of  plaintiff,  and 
not  piratical,  the  court  found  that 
a  part  of  the  work  was  not  an 
abridgment  but  a  compilation  bor- 
rowed from  plaintiff's  work,  and 
granted  an  Injunction.  Story  v.  Hol- 
oombe,  23  F.'  Cas.  No.  13,497,  4  Mc- 
Lean   806. 

[b]  ailglit  TSzUMLoe  ta  two  m- 
ports^— Where  one  master,  accounting 
for  one  set  of  volumes,  credited  de- 
fendants with  twelve  and  seven- 
eighths  per  cent  of  the  sales  for 
expenses,  and  another  master,  ac- 
counting for  a  second  set,  credited 
t-nrelve  per  cent,  the  conclusions,  be- 
ing so  nearly  alike,  were  allowed  to 
stand.  Callaghan  v.  Myers,  128  IT. 
S.  617,   9  set  177.  82  L.  ed.  547. 

6B.  Huebsch  v.  Arthur  H.  Crist 
Co.,  209  Fed.  885;  Hills  v.  Hoover, 
142  Fed.  904;  Patterson  v.  J.  S.  Qpll- 
vle  Pub.  Co.,  119  Fed.  4B1;  Lawrence 
v.  Dana,  IS  F.  Cas.  No.  8.136,  4 
Cllffi  1;  Cartwright  v.  Wharton,  25 
Ont.  L.  367,  20  OntWR  863,  1  Dom 
LR  892. 

6&  Huebsch  v.  Arthur  H.  Crist 
Co.,  209  Fed.  886;  Patterson  v.  J.  S. 
Ogllvlo  Pub.   Co..   119   Fed.   461,    463. 

"The  usual  practice  Is  to  enter  an 
interlocutory  decree  providing  for 
an  injunction  and  sending  it  to  a 
master  to  take  proof  of  damages  or 
profits.  Upon  .the  -  return  of  the 
mastei's    report   a   final   decree    dls- 

goses  of  the  question  of  damages. 
Omplainant  apparently  tried  the 
ease  on  the  theory  that  he  was  to 
make  proof  of  damages  at  this  stage. 
The  record  does  not  entitle  him  to 
recover  more  than  the  nominal 
amount,  six  cents.  Nevertheless,  if 
he  now  elects  to  take  an  interlocu- 
tory decree^  and  Is  willing  to  pay  the 
master's  fees,  he  may  have  the 
opportunity  to  show,  if  he  can,  that 
he  is  entitled  to  recover  substantial 
damages."  Patterson  v.  J.  8.  Ogll- 
vle  Pub.  Co.,  supra. 

err.  See  Faulty  [16  Cyc  4711;  Judg- 
ments [23  Cfyc  623]. 

[a]  Ooaseat  Ase***  tn  oonuno- 
mlse  and  sstUamaat. — A  decree  in  a 
suit  for  the  Infringement  of  a  copy- 
right entered  on  compromise  dis- 
charging liability  for  the  Infrinire- 
ment  settles  all  liability  therefor. 
Edward  Thompson  Co.  v.  Pakulskt, 
220  Mass.  96.  107  NF  412. 

Tormer  adjndloatloa: 
As   a   defense   see   supra   i    391. 
As   evidence  of  copyright  see  supra 

t   414. 

6B.    mils  V.  Hoover    142  Fed.  904. 

68.  Act  March  4.  1909  (36  St.  at 
L.  1076  c  820  5  40):  Hass  v.  Leo 
Feist,  Inc.,  %34  Fed.  iOS.  109-  Mills, 
Inc.  V.  Standard  Music  Roll  Co..  223 
Fed.  849    [aff  241  Fed.  360];   Strauss 


V.  Penn  Printing  etc.,  Co.,  220  Fed. 
977;  Heubsch  v.  Arthur  H.  Crist  Co., 
209  Fed.  886;  Woodman  v.  Lydlard- 
Peterson  Co..  192  Fed.  67  [aff  204 
Fed.  921,  123  CCA  243  (reh  den  206 
Fed.    900,    126    CCA   434)]. 

"There  must  be  oosts,  since  the 
statute  requires  it:  but  there  will 
be  no  attorney's  allowance,  for  that 
rests  in  discretion."  Haas  v.  Leo 
Feist,  Inc.,  supra.  But  see  Bachman 
V.  Belasoo,  224  Fed.  817.  140  CCA 
263  raff  224  Fed.  816]  (where  a  suc- 
cessful defendant  was  denied  costs 
because  plaintiff  was  Justified  in  be- 
lieving that  defendant  had  Infringed). 

[a]  Wlmllar  BaffUsh  atatatss  were 
construed  to  give  a  successful  plain- 
tiff an  absolute  right  to  oosts.  See 
infra  |  487. 

70.  Act  March  4,  1909  (35  St.  at 
L.  1076  c  320  {  40):  S.  B.  Hen- 
dricks Co.,  Inc.  y.  Thomas  Pub.  (To., 
242  Fed.  37:  Haas  v.  Leo.  Feist,  Inc., 
234  Fed.  106;  Gross  v.  Van  Dyk 
Gravure  Co.,  "280  Fed.  412,  413,  144 
CCA  654;  Mills.  Inc.  v.  Standard 
Music  Roll  Co..  228  Fed.  849,  863 
[aff  241  Fed.  360];  Strauss  v.  Penn 
Printing,  etc..  Co.,  220  Fed.  977,  980; 
Universal  Film  Mfg.  Co.  v.  Cop- 
perman,  218  Fed.  677,  681,  184  CCA 
306  [aff  212  Fed.  sol];  Huebsch  v. 
Arthur  H.  Crist  Co.,  209  Fed.  886; 
Woodman  t.  Lydiard-Peterson  Co., 
192  Fed.  67  [aff  204  Fed.  921,  123  CCA 
243]    (fifty   dollars   allowed). 

[a]  OonsMacatlona  affaotiar  al- 
lowsaoa  of  attomey'a  f eaa.  (1 ) 
Where  the  owners  of  a  copyright, 
which  was  infringed,  did  not  make 
objections  ap  first  discovering  the 
infringement,  and  thus  allowed  de- 
fendant to  expend  lafge  sums  of 
money  in  advertising,  an  allowance 
of  attorney's  fees,  being  a  matter 
of  discretion,  will  not,  in  a  suit  for 
Injunction    and    an    accounting,    be 

f ranted.  Hass  v.  Leo  Feist,  Inc., 
84  Fed.  106.  (2)  "Under  section  40 
of  the  act  (Oomp.  St.  1913  i  9561), 
the  court  may  In  Its  discretion  fix 
a  counsel  fee.  which  I  do  fix  at  8360. 
considering  the  fact  that  the  case 
has  already  once  been  to  the  Cir- 
cuit Court  of  Appeals  and  has  been 
tried.  However,  as  this  is  discre- 
tionary, I  shall  add  this  to  the  de- 
cree only  against  Rochlitz,  Selig- 
man,  and  the  Sellgman  Company, 
because  the  Van  Dyk  Oimpany, 
though  concedadly  an  infringer,  was 
an  Innocent  infringer,  and  it  does 
not  seem  just  to  me  to  charge  them 
with  that  element.  I  will  make  the 
same  disposition  as  to  costs."  Gross 
V.  Van  Dyk  Gravure  Co.,  supra.  (3) 
"The  defendant  did.  however,  con- 
test the  right  of  the  plaintiff  to  a 
preliminary  injunction  and  to  recover 
on  final  hearing.  A  motion  to  dismiss 
the  bills  was  also  made  on  Its  be- 
half. Under  these  circumstances,  I 
think  that  the  plaintiff's  counsel  Is 
entitled  to  a  reasonable  counsel  fee. 
as  provided  In  section  40  of  the  act 
of  1909.  This  I  fix  at  the  sum  of  8150, 
to  be  taxed  as  part  of  the  costs." 
Mills,  Inc.  V.  Standard  Music  Roll 
Co.,  supra.  (4)  "Under  the  circum- 
stances In  this  case  the  complain- 
ant is  entitled  to  a  reasonable  at- 
torney's fee  as  part  of  the  costs  un- 
der  the  provisions  of  section   40   oi 


the  act.  If  in  the  answer  the  de- 
fendant had  admitted  that  the  com- 
plainant was  entitled  to  the  relief 
granted  herein,  as  was  conceded  at 
the  trial,  it  is  questionable  whether 
an  attorney's  fee  would  have  been  al- 
lowed. The  answer,  however,  com- 
pelled the  complainant  to  sustain  by 
proof  its  right  to  any  relief  what- 
ever. Under  these  circumstances, 
and  taking  into  consideration,  on  the 
other  hand,  that  the  issues  Involved 
are  clearly  defined  and  simple,  and 
raise  no  Intricate  questions  of  law. 
an  attorney's  fee  oi  175  is  awarded 
as  part  of  the  costs."  Strauss  v. 
Penn  Printing,  etc.,  Co..  supra.  (S) 
"The  counsel  fee  provided  for  In 
the  Copyright  Act  is  merely  a  re- 
vival of  old  practice.  I  am  not  in- 
formed that  it  is  known  what 
reasons  Induced  Ctengress  to  revive 
old  practice  in  respect  of  copy- 
rights only.  Having,  therefore,  noth- 
ing but  the  text  of  the  law  to  erulde 
me,  I  do  not  regard  the  congres- 
sional provision  as  punitive,  and 
I  assume  that  the  Intent  of  Congress 
was  merely  to  compensate  counsel 
for  prof esslonal  labors.  Consequent- 
ly I  Inquire,  not  only  into  the  ex- 
tent of  professional  labor  known  to 
the  court,  but  the  importance  of  the 
litigation,  both  as  to  the  prlnaiple 
involved  and  the  pecuniary  magnitude 
of  the  case.  In  my  judgment  the 
professional  labor  In  this  matter 
was  out  of  all  proportion  to  the 
principle  or  the  amount  of  money 
involved.  Whenever  the  Legislature 
makes  a  new  statute  on  an  old  sub- 
ject, it  is  a  hard  matter  to  dlstln- 
f;ulsh  between  new  legislation  and 
aws*  re-enacted.  Therefore,  from 
this  standpoint.  Mr,  Frank's  labors 
have  been  great.  On  the  other  hand, 
if  I  am  right  in  my  interpretation 
of  the  Copyright  Act,  the  future  im- 
portance of  this  litigation  is  but 
small,  and  the  amount  of  money  in- 
volved is  certainly  trivial.  Having 
looked  at  the  matter  from  these 
viewpoints.  I  conclude  that  It  would 
be  wrong  for  the  court  to  award  to 
defendants'  counsel  what  it  believes 
would  be  a  larger  fee  than  counsel 
could  charge  for  his  services  la 
such  a  case  had  Congress  not  passed 
the  statute  in  question.  Of  course 
this  is  delicate  ground,  for  the 
lack  of  uniformity  among  lawyers 
in  respect  of  their  professional 
charges  is  notorious.  But  any  judge 
must  be  guided  by  his  own  profes- 
sional faith,  and  mine  is,  as  ap- 
plied to  this  casa  that  no  lawyer 
could  charge  a  client  for  this  case 
alone  more  than  ^260.  It  may  well 
be  that  some  association  or  oommer- 
clal  union  regards  this  case  as  Im- 
portant for  their  common  Interest, 
but  that  should  not  affect  decision. 
If  persons  other  than  the  legal 
parties  to  a  cause  are  Interested  In 
its  event,  let  them  pay.  The  coun- 
sel fee  awarded  is  therefore  8260." 
Universal  Film  Mf£_  Co.  v.  Copper- 
man,  supra.  (6)  Where  a  suit  for 
infringement  of  a  copyright  cover- 
ing a  commercial  directory  required 
much  labor  to  prove  an  infringe- 
ment, and  the  trial  lasted  for  several 
days,  requiring  an  exhaustive  com- 
I  parison    of   the    two   books,   and   re- 


For  latax  oases,  dsrslopmsnta  and  chaaigaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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special  statutory  proviaions  as  to  coats  in  o<^y- 
right  suits,  and  their  allowance  was  governed  by 
the  general  principles  of  law  applicable  in  other 

froceedings."  In  equity  suits  the  court  granted," 
enied,'*  or  divided  the  costs,"  as  a  matter  of 
judicial  discretion.  In  exercising  such  discretion, 
the  court  considered  the  conduct  of  the  respective 
parties  in  deciding  what  was  equitable  as  between 
them  as  respects  costs." 

[(  437]  >  2.  Under  EncUab  and  Oanadiaa 
Statates.  The  present  English  statute  provides  that 
the  costs  of  all  parties  in  any  proceedings  in  re> 
spect  to  the  infringement  of  copyright  shall  be  in 
the  absolute  discretion  of  the  court.'*  This  was 
also  the  rule  under  the  prior  Copyright  Act  of 
1842,'^  and  under  the  Musical  Compositions  Act  of 
1888."  The  other  copyright  acts  specifically  gave 
costs  to  a  successful  plaintiff  as  part  of  the  remedy, 
and  he  was  entitled  to  them  as  of  right."  In 
Canada  costs  are  discretionary  in  copyright  in- 
fringement cases.*"  In  exercising  a  discretio'B  as 
to  costs,  plaintiff  may  be  refused  his  cqata,  even 
though  successful,   if  by  his   conduct   he  has  in-' 


duced  defendant  to'intftlr  dkpense,**  or  i{,.'afWr 
acquiescence  and  delay,  he  brings  an  actjmf'withoiii 
fair  xtotiee.^'  Similarly  the  costs  of  Usneo0sstii|j^ 
proceedings^  or  those  of  an  action  Which  riiotdd 
never  have  been  brought,  and  in  which*  c/iAf 
nominal  damages  are  recovered,**  or  those  'in": Oa 
action  brought  merely  for  the  purpose  of  making 
money  out  of  it,**  may  be  refused.  So  -too  2 
plaintiff  has  increased  the  expe^seitf'- by  r&ising: 
other  questions  in  which  he  has  failed'  the  eoMi 
will  be  apportioned.**  On  the  Other  haind,  la' sUiit^ 
cessful  defendant  may  be  refused  his  Ctitts  wh^i^ 
his  defense  is  merely  technical,*'  where  the  court  iih 
of  the  opinion  that  he  has  brought  the'aotiba  <m 
himself,  either  by  his  oonduct,**  or  by 'aa  utitfaxr 
and  unjust  use  of  plaintiff's  work,  which  doiss  not 
amount  to  piracy."  Where  defendant  oonteBts'  the 
suit  and  fails,  it  is  ordinarily  proper  to  Charge  him 
with  costs,"*  although  the  infringement'  was  iUno- 
eently  committed.**  ,         •      ■•  .  . 

[9  438]  Y.  Ap^Ml  and  Error.  Appeals  and 
writs  ef  .error  in  copyright  oases  are  governed  by. 
the  judicial  code,**  the  copyright  act  merely 


Bultlngr  In  a  juderment  for  plaintlfT 
for  twenty-five  hundred  dollara,  an 
award  of  twenty-five  hundred  dol- 
lars as  attorney's  fees  was  not  an 
abuse  of  discretion.  S.  E.  Hen- 
dricks Co.,  Inc.  V.  ThORUta  Pub.  Co. 
242  Fed.  37,  42  (where  the  court 
Bald:  "It  has  often  been  held  that 
allowance  of  counsel  fees  is  a  mat- 
ter peculiarly  within  the  discretion 
of  the  court  awarding  the  same,  be- 
cause that  court  can  (and  always 
does)  proceed  upon  its  own  knowl- 
edge of  the  value  and  extent  of  the 
professional  service  rendered.  We 
have  lately  approved  this  rule  in 
New  Tork  Central  Trust  (To.  v.  tT. 
S.  Ltf^ht,  etc.,  Co..  23S  Fed.  420. 
147  CCA  366.  Discretionary  matters 
are  reviewable  only  when  abuse  of 
discretion  is  shown.  Certainly  no 
abuse  is  here  demonstrated,  and. 
having  ourselves  examined  this 
record,  whereof  the  printed  testi- 
mony is  far  less  important  than  the 
enormous  and  111-dlKested  mass  of 
exhlbitss  requiring  much  labor  to 
prove  an  iniringrement  now  admit- 
ted, we  are  the  less  inclined  to  dis- 
agree. There  ts  nothing  in  Univer- 
sal Film  Mfg.,  etc.,  Co.  v.  Copper- 
man.  218  Fed.  677,  1S4  CCA  S05.  es- 
pecially applicable  to  tliis  case.  In 
both  cases  the  trial  Judge  inquired  as 
to  the  value  in  a  particular  Utigatlon 
of  the  professional  services  render- 
ed, and  fixed  them  by  his  own 
knowledge  of  the  facts  and  profes- 
sional custom.  We  deoline  to  dis- 
turb the  award  of  counsel  fees"). 
n.    See  generally  Costs    [11    Cyc 

78.  Record,  etc..  Co.  v.  Bromley, 
175  Fed.  166;  Social  Register  Assoc 
V.     Murphy,    129    Fed.     148. 

73.  Vernon  v.  Shubert.  220  Fed.  694. 

[al  ftoeands  for  OealaL — ^Where, 
although  plaintiff's  copyright  was 
not  infringed,  he  was  led  so  to  be- 
lieve by  a  combination  of  clroum- 
Btanoes.  and  sued  for  infringement 
in  good  faith,  costs  will  not  be 
awarded  against  him.  Vemo*  v. 
Shubert,    220    Fed.    694. 

7*.    Whitmark   v.   Standard   Music 

goll  Ca,  221  Fed.  876,  187  (XJA  184; 
ecord.  etc..  Co.  v.  Bromley,  175 
Fed.  166;  Fmerson  v.  Davles,  8  F. 
Cas.  No.  4,436,  3  Story  768  (where 
defendant  was  given  the  right  to 
elect  a  trial  by  Jury  of  the  Issue  of 
Infringement  on  payment  of  the 
ordinary  taxable  costs  up  to  such 
time,  the  expense  of  printing  the 
record  to  be  divided  between  the 
parties,  ajid  the  future  costs  to 
abide  the  result  of  the  verdict  and 
decree    of    the    court). 

ra]  Botb  partus  psitly  ■uooess- 
fol, — Where  a  suit  for  the  infringe- 
ment of  copyrights  involved  two  dis- 


tinct musical  compositions,  and  com- 
plainant rvrevalled  only  as  to  one  of 
such  compositions,  the  trial  court 
did  not  abuse  Its  discretion  in  mak- 
ing a  division  of  the  costs.  Whit- 
mark V.  Standard  Musio  Roll  Co., 
221    Fed.    376,    187   CCA    184. 

[b]  tsfrliigegaiaiit  bUowb  Imt 
aopjrncM  tavalUL — ^Wnwe  it  ap- 
peareu  that  complainants  had  lost 
their  Tight  to  Protection  by  reason 
of  insutnctent  notices,  but  the  in- 
fringement was  established,  de- 
fendant was  not  allowed  costs,  but 
each  party  was  required  to  pay  one 
half  of  the  costs.  Record,  etc.,  Co. 
V.  Bromley,  175  Fed.   156. 

li.  Record,  etc.,  Co.  v.  Bromley, 
175  Fed.  156.  See  also  oases  supra 
notes  78-74. 

[a]  ■BfUsh  eases  -  ta  point. — 
The  English  decisions  In  cases 
where  costs  are  discretionary  are  in 
point.     Bee  Infra  !   437. 

7S.  St.  1  &  2  Geo.  V  c  46  1.6  (2). 

77.  Upmann  v.  Forester,  24  CJh.  D. 
281;  Cooner  v.  Whltttneham,  16  Ch, 
D.  601;  Walter  v.  Steinkopff,  tl««2] 
8  Ch.   489.      , 

78.  St.  61  &  62  Vict  e  17  S  2; 
(Sirte  V.  Dennis,   6  Terr.   L.  80. 

79.  Eneraving  Copyright  Act.  1767 
(7  Geo.  Ill  c  38  !  6);  Reeve  v.  Gibson, 
[1891]  1  Q.  B.  662;  Avery  v.  Wood, 
[1891]  3  Ch.  116;  Hasker  v.  Wood. 
54  L.  J.  Q.  B.  419;  Roberts  v.  Bignall, 
8  T.  L.  R.  662. 

80.  Church  v.  Linton.  26  Ont.  131: 
Anglo-C!anadian  Music  Publishers' 
Assoc.  Ltd.  V.  Wlnnlfrlth.  16  Ont 
164;  Allen  v.  Lvon.  5  Ont  616. 

[al  Costs  awarded. — If,  in  an  ac- 
tion brought  under  the  act  relating  to 
copyright,  defendant  is  ordered  to 
render  an  account  or,  on  default,  to 
pay  the  sum  of  one  hundred  dollars, 
plaintiff  Is  entitled  to  the  costs  of 
an  action  of  the  second  class. 
Beullac,  Ltd.  v.  Simard,  12  Que.  Pr. 
363. 

81.  Maxwell  v.  Somerton,  80  L.  T. 
Rep.  N.  S.  11. 

88.  Walter  v.  Steinkopff,  [1892]  8 
C!h.  489. 

tX.  Colburn  v.  Simms,  2  Hare  648, 
24  EngCh  643,  67  Reprint  224;  Kelly 
V.  Hodge,  29  L.  T.  Rep.  N.  S.  387; 
Anglo-Canadian  Music  Publishers 
Assoc.  V.  Wlnnlfrlth,  16  Ont.  164. 

[a]  mule  applied. — Plaintiff  filed  a 
bill  to  restrain  the  piracy  of  a  publi- 
cation. After  such  filing,  but  before 
putting  In  their  answers,  defendants 
offered  to  pay  plaintiff  all  damages, 
but  plaintiff  refused  the  offer  and 
prosecuted  the  cause  to  a  hearing, 
waiving  an  account.  Under  such  cir- 
cumstances plaintiff  was  held  to  be 
entitled  to  his  costs  in  the  suit  up  to 
and  including  the  answer,  but  not  to 
those    Incurred    after    answer.      Col- 


burn V.   Simms,   2  Hare  54S.  U 
Ch  643,  67  Reprint  224. 

84.  Dioks  V.  Brooks,  IB  Ch.  t>.  Si 
(where  plaintiff  was  ordered  to  pajr 
defendant's  costs  as ,  well  as  his 
own).  ' 

85.  Wall  V.  Taylor,  11  Q..B.  D. 
102. 

88.  Metsler  v.  Wood>  <  Ch>  D.  606. 
See  also  Page  v.  Wisden,  20  L.  T.' 
Rep.  N.  S.  436  (whsre  It  was  held 
that,  although  copyright  may,  b* 
claimed  in  only  part  of  avwork,  the 
whole  of  which  is  registered,  JlM  part 
in  which  copyright  Is  claimev  shovld 
b«  distinguished  in  the  bitl,  as  ethers 
wise  the  costs  unneosssarlly  incurrei 
must  b«  borne  by  plaintMf),  ■    ,  •   ■ 

87.  Liverpool  Oenerali  Bndiertf 
Assoc.,  Ltd.  V.  ConuHCrciat  Pres* 
Tel.  Bureaux,  Ltd.,  ri8«7]  2  Q.  B.  1| 
Baschet  v.  London  Illnstratsd  Standt 
ard  Co.,  [1900]  1  Ch.  73.  •  -    i 

[a]  Bula  applied^— (1)  Whiars  as 
action  In  respect  to  Infrtngefnent  of 
copyright  falls  on  the  ground  of  ths 
indecency  of  the  work,  and  the  Iw- 
decency  has  been  repeated '  In  the  Int- 
fringements,  the  action  will  be  dla* 
missed'  without  costs.  Baschet  *  v. 
London.  Illustrated  Standard-  Cttj 
[1900]  1  Ch.  78.  (2)  Where  defen« 
ant's  work  was  a  flagrant  imitation 
of  plaintiff's,  he  was  not  allowed  hie 
costs,  although  an  Injunction  was  re* 
fused  because  of  failure  in  plaintiff 
to  show  title.  Cobbett  v.  Woodwan^ 
L.  R.  14  Ed.  407.  (8)  "I  have  hea^ 
itated  about  costs.  It  would,  perl- 
haps,  be  unreasonable  to  withhold 
costs  from  the  defendant,  who  sue!- 
ceeds;  yet  there  being  some  cause  of 
action  in  the  plaintiff  he  should  not 
pay  all  costs;  as  a  rough  way  of  do- 
ing Justice,  I  think  that  the'plalntiff 
should-  get  his  Costs  on  the  lower 
scale."     Allen   v.   Lyon,   6   Ont.  ^lik 

88.  Kelly's  Directories,  Lid.  V. 
Gavin,  [1901]  1  Ch.  374  [a«  [19.02TJ 
Ch.  631]  (where  defendant  by"  lenOi 
Ing  his  name  to  a  publloatlon,  led 
plaintiff  to  believe  that  '  he  'haj 
"caused"  It  to  be  printed);  Kelly  v, 
Hodgo,  29  L.  T.  Rep.  N.  S.  887.  ■         "^ 

89.  Pike  V.  Nicholas,  Xi.'  R.-.6  .Chi 
261,  7  BSRC  108:  Cobbeft  v.  Wood- 
ward, L.  R.  14  Bq.  407.  '  ■• 

90.  Cooper    v.     Whlttlngham. 
Ch.  D.   601;   Weldon  v.  Dicks,  " 

D.   247;  Anglo-Canadian  Musk. , 

Ushers  Assoc,  v.  Winnlfrith,  16  One 

164.  ■    ■      '!; 

91.  Cartwrlght  v.  Wharton,  K 
Ont  L.  367,  20  OntWR  868,  1  DomLR 
392;  Anglo-Canadian  Music  Publish^ 
ers  Assoc,  v.  Wlnnlfrlth,  15  Opt.  XH, 

92.  Judicial  Code  (36  U.  S.  St  at 
L.  1087  c  231  ::  128.  239  240).  And 
see  supra  }  262.  ■.:■■.,> 


ham,  iB 
s,  16  Ctf. 
sic.  PuJt 
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^ding  for  a  review  on  appeal  or  writ  of  error  ia 
the  manner  and  to  the  extent  provided  by  law  for 
^e  review  of  eaaes  detennined  in  the  several 
SOurts  given  jnrisdiotion  in  copyright  oaaes." 
Formerly  the  supreme  court  had  jurisdiction  of 
appeids  and  writs  of  error  in  copyright  infringe- 
ment eases,**  but  now  the  decision  of  the  circuit 
itourt  of  appeals  is  made  final,"'  except  in  cases 
-where  the  supreme  court  grants  a  writ  of  certio- 
jrari,"  or  the  circuit  court  of  appeals  itself  certifies 
questions. to  the  supreme  court,  in  which  event  thait 
<QOurt  aoquires  plenary  appellate  juriBdiotion.''  Of 
eourse  a  oonstitutional  or  jurisdictional  question, 
«r  a  qneetion  as  to  the  vtilidity  or  construction  of 
«  treaty  in  respect  to  international  copyright  re- 
Jationa,  may  arise  which  will  support  a  direct  ap- 
■p«d  t<B  the  Supreme  court."  A  composite  action 
icor  injunction  and  damages,  as  authorized  by  the 
statute,**  will  be  treated  and  reviewed  on  appeal 
as  an  equity  suit.'  Thus  the  court  will  review 
questions  of  fact,'  although  subject  to  the  rule  that 


findings  of  the  trial  court  will  not  lightly  be  dis- 
turbed.' Whex«  the  case  is  taken  up  by  both  writ 
of  error  and  appeal,  the  bill  of  exceptions  bring- 
ing up  the  evidence  may  b«  treated,  as  also  the 
statement  of  evidence  required  by  the  equity  mlea.* 
If  it  is  intended  to  review  findings  contained  in  a 
master's  report,  the  exceptions  to  such  report  must 
be  brought  vp  in  Uie  record.*  Wher^  defendant 
did  not  appeal,  and  plaintiff .  ^>pealed  only  from 
the  award  of  damages  on  the  ground  of  inadequacy, 
it  will  be  presumed  that  the  finding  of  liabili^  on 
the  part  of  defendant  was  eorrect,*  although  such 
matter  might  be  reviewed  beeaase  necessarily  in- 
volved in  any  judgment  for  plaintiff.^  An  inter- 
locutoty  order  granting  or  refusing  an  injunction 
is  appealable."  But  an  order  granting  a  prelimi- 
nary injunction  will  not  be  reversed  unless  abase 
of  discretion  or  mistake  is  clearly  shown.*  An 
award  of  attorney's  fees  under  the  statute  will  not 
be  disturbed  unless  an  abuse  of  diseretiim  is 
shown." 


Zn.    IMPORTATION 


[f  439]  A.  Prohibition  of  ImporUtion— 1. 
ftiatteal  Copies.  The  present  statute  twice  pro- 
.hibits  the  importation  of  any  piratical  copies  of 
any  work  copyrighted  in  the  United  States,'^  but 
rather  curiously  does  not  anywhere  proride  that 
9noh  importation  shall  itself  constitute  an  infringe- 

S8.  Act  M«rch  4,  1«09  (15  U.  S. 
^.  at  lb  10'<(  c  820  i  38). 
-  M.  Preaa  Pub.  Co.  v.  Monroe,  1(4 
tr.  8.  Its,  17  set  40.  41  L.  ed.  8<7: 
Webster  t.  Daly.  168  U.  S.  166,  1< 
«Ct  »(1,  41  L.  ed.  111. 

[a]  Appeal  ttma.  decree  <m  nun- 
■at*  ftoBi  droalt  oonzt  of  appeala. — 
As  an  appeal  will  lie  from  the  cir- 
eutt  court  to  the  supreme  court  only 
tn  eases  prescribed  4n  the  act  of 
March  t,  1881.  it  will  not  lie  in  a 
eopyricht  case,  which  may  be  at>- 
pealed  from  the  circuit  court  of  ap- 
peals, merely  because  the  circuit 
•ourt  by  the  ferm  of  its  entry  made 
the  decree  of  the  circuit  court  of  ap- 
peala afflrmlna  a  previous  decree  of 
the  circuit  court,  its  own  decree. 
Webster  ▼.  Daly,  1(8  U.  8.  166,  18 
act  •61,  41  Ia.  ed.  lU. 

[b]  a  scree  based  oa  eommoa-law 
;richt<— The  supreme  court  .has  no 
JurisdlotioD  to  review,  on  writ  of 
arror,  the  action  of  a  circuit  court  of 
apneals  In  afllrmlnc  the  judgment  of 
a  circuit  court,  rendered  in  a  ault  to 
recover  damattes  for  Infringement  of 
.a.  copyright,  where  plaintiff  had 
claimed  no  right  under  the  copyright 
laws  of  the  United  States,  but  had 
onaintained  the  action  wholly  on  the 
right  given  by  the  common  law.  In 
auoh  case  the  test  of  the  appellate 
Jurisdiction  of  the  supreme  court  is 
wliether  the  case  was  one  arising 
under  the  copyright  law  of  the 
•United  States,  or  one  in  which  the 
Jurisdiction  of  the  circuit  court 
wholly  depended  on  the  parties  be- 
ing citlsens  of  different  statea  Press 
Pub.  Oo.  V.  Monroe,  184  U.  8.  105,  17 
set  40,  41  L.  ed.  367. 
■  PS.  Judicial  Code  (3(  U.  8.  St.  at 
li.  1087  c  231  t  128).  See  Street  v. 
Atlas  Mfg.  Co.,  231  U.  8.  848,  361.  34 
set  73,  68  L,.  ed.  262  (a  trade-mark 
case,  where  the  court  said:  "Sections 
128,  889,  240,  and  241  of  the  Code, 
as  before  described,  substantially, 
almost   literally,    repeat    the    provl- 

5 Ions  of  I  6  of  the  Circuit  Courts  of 
ippeals  Act  of  March  8,  1891,  26 
Stat.  826,  c  617.  There  Is  but  a 
single  change  deserving  mention 
here,  and  it  is  that  cases  arlsine 
under  the  copyright  laws  are  In  {  128 
added  to  the  enumeration  of  cases  In 
which  the  decisions  of  the  Circuit 
Courts  of  Appeals  are  declared  flnal. 
Sut  this  has  no  bearing  upon  cases 


arising  under  the  trade-maric  lawa 
save  as  it  'indicates  that  Congress 
was  extending,  rather  than  contract- 
ing, the  list  of  cases  in  which  finality 
attaches  to  the  decisions  of  the  Cir- 
cuit Court  of  Appeals.  Passing  this 
consideration,  there  Is  nothing  In  the 
Code  denoting  a  purpose  to  change 
the  existing  appellate  jurisdiction  in 
trade-mark  cases:  it  Is  left  as  It 
was  before"). 

96.  Judicial  Code  (8(  U.  8.  St  at 
K  1087  C  231  fi  128,  240). 

•7.  Judicial  Code  (36  U.  S.  St.  at 
L.  1087  c  281  11.128,  239).  See  Hills 
T.  Hoover,  220  U.  8.  829,  31  SCt  402. 
56  L.  ed.  486.  AnnCa8l912C  6(2  (for 
Instance  of  certificate  from  circuit 
court  of  appeals). 

M.  Judicial  Code  (86  U.  S.  St  at 
L..  1087  C  231  (t  128.  238);  Globe 
Newsiwper  Co.  v.  Walker,  210  U.  S. 
366,  28  set  726.  52  L.  ed.  1096. 

[a]  Jnrlsdlotioaal  <iiisstloa. — Since 
the  remedies  of  forfeiture,  penalty, 
and  injunction,  given  by  U.  S.  Rev. 
St  Si  4965.  4970,  for  Infringement 
of  a  copyrighted  map  are  exclusive, 
the  Circuit  court  has  no  jurisdiction 
to  entertain  an  action  at  law  for 
damages  for  such  infringement,  and 
a  refusal  to  dismiss  such  an  action 
presents  a  jurisdictional  question  re- 
viewable by  the  supreme  court  on  a 
direct  writ  of  error.  Olobe  News- 
paper Co.  V.  Walker.  210  U.  S.  356,  28 
SCt  726.  62  L.  ed.  1096. 

W.    See  supra  t  377. 

1.  Ii.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co..  288  Fed.  609.  147 
CCA  417. 

8.    I,.'a.  Westermann  Co.  v.  DIs- 

Such  Printing  Co..  238  Fed.  609,  147 
CA  417. 

8.  L.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  238  Fed.  609,  147 
CCA  417. 

[a]  Bavlaw  of  facts  la  sapMina 
conrtv— (1)  Concurrent  findings  of 
facts  of  the  courts  below  In  a  suit 
In  equity  will  not  be  disturbed  by  the 
federal  supreme  court  on  appeal  un- 
less clearly  erroneous.  Dun  v.  Lum- 
bermen's Credit  Assoc,  209  U.  S.  20, 
28  SCt  335,  62  L.  ed.  668,  14  AnnCas 
601.  (2)  Concurrent  findings  of  the 
courts  below  In  a  suit  to  restrain  the 
sale  of  copyrighted  publications  at 
less  than  the  fixed  price,  that  there 
was  no  satisfactory  proof  that  de- 
fendant had   Induced   and    persuaded 


ment,**  or  give  any  remedy  by  action  to  the  pro- 
prietor for  an  unlawful  importation."  But  unlawful 
use  of  foreign  copies  imported  under  the  statutory 
exceptions  to  the  prohibition  of  importation  is  spe- 
cifically made  an  infringement.'"*  The  former 
statute  contained  no  specific  prohibition   against 


sundry  jobbers  and  dealers  who  had 
obtained  copyrighted  books  from  the 
complainants  to  deliver  the  same  to 
defendant  for  sale  at  retail  at  less 
than  the  prices  fixed  by  the  com- 
plainants, and  In  violation  of  the 
acrreement  on  which  the  books  were 
obtained,  will  not  be  disturbed  by  the 
federal  supreme  court  on  appaal.  if 
not  clearly  erroneous.  Scribner  v. 
Straus,  210  U.  S.  852,  28  SCt  786,  62 
t..  ed.  1094. 

^  It.  K.  Westermann  Co.  v.  Dis- 
patch Printing  Co..  238  Fed.  (09.  147 
CCA  417 '(applying  equity  rule  76). 

5.  Belford  V.  Scribner.  144  U.  S. 
488,  12  SCt  734,  3(  L.  ed.  514. 

a.  L.  A.  Westermann  Co.  ▼.  Dla- 
patch  Printing  Co.,  238  Fed.  (0».  147 
CCA  417. 

7.  Li.  a.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  288  Fed.  (09,  147 
CCA  417. 

8.  Historical  Pub.  Co.  v.  Jones 
Pub.  C!o.,  231  Fed.  (88,  146  0C:A 
624. 

[a]  XUaatiatloB.— Under  Judicial 
code  (Act  March  3,  1911  [3(  U.  S.  St 
at  L..  1184,  o  281  {  129])  authorlxing 
an  appeal  from  an  interlocutory  de- 
cree granting  or  refusing  an  Injunc- 
tion, complainant  in  a  suit  to  re- 
strain the  infringement  of  two  copy- 
righta  eaa  appeal  from  a  tfiamlssal 
of  his  bin  as  to  one  copyright  His- 
torical Pub.  Co.  T.  Jones  Pub.  Co.. 
281  Fed.  638.  146  CCK  624. 

9.  Werner  Co.  v.  BneycIopKdta 
Britannica  Co.,  134  Fed.  881.  1014.  (7 
CK:A  281  [aft  180  Fed.  4(0]. 

10.  s.  E.  Hendrt^s  Co.,  Inc.  v. 
Thomas  Pub.  Co.,  148  Fed.  87:  Black 
V.  Imperial  Book  Co.,  8  Ont  Li.  9,  8 
OntWR  467  fdlsm  app  6  Ont  !<.  184. 
2  OntWR  117,  and  app  dism  16  C^an. 
S.  C.  488]. 

Amoaat  of  atto*acy*a  face  see 
supra  }  436  text  and  note  TO. 

11.  Act  March  4.  1909  (36  St  at 
L.    1076   c   320    il    30.    81). 

IS.  Importation  alone  does  not 
violate  any  of  the  exclusive  rights 
conferred  on  the  proprietor  of  the 
copyright  See  Act  ItarCh  4.  1909 
(36     V.    8.    St    at    L.     1076     c    38« 

I  Il- 
ia.   aaforoeBMat     of     proklUtloa 

see  infra  |  441. 

13H.   Act  March  4,  1909   (36  8t  at 

'..  1075  c  320  I  11). 


For  later  eaass,  davMopmaats  and  ohaBcas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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importation  of  piratiosl  copies,  mdess  the  obsevre 
and  limited  provisions  of  the  aot  of  1891  may  be 
construed  as  suoh;^*  but  it  did  provide  that  any 
one  importing  copies  of  the  copjrrighted  work  with- 
out the  written  consent  of  'the  proprietor,  or  sell- 
ing or  ex|posing  for  sale  snch  copies  knowing  them 
to  have  been  so  imported,  should  forfeit  every  snch 
eopy  to  the  proprietor,^^  and  in  the  case  of  books, 
should  pay  snch  damages  as  migkt  be  reeov«red  ui 
a  civil  action,^*  and  in  other  cases  pay  a  specified 
penalty  based  on  the  nnmber  of  sueh  infringing 
sheets  or  copies.^'  These  provisions  penalizing  the 
nnauthorized  importation  of  copies  of  copyrighted 
works  constituted,  by  necessary  implication,  a  pro- 
hibition of  such  importation,^^  and  such  prohibition 
was  enforced  by  the  customs  authorities.  The  ex- 
press prohibition  contained  in  the  amendment  of 
1891"  was  construed  to  apply  to  works  which  had 
been  copyrighted  before,  as  well  as  to  those  copy- 
righted after,  the  passage  of  the  act,*^  and  to  unau- 
thorized or  piratical  copies,  as  well  as  to  authorized 
copies;"  and  the  statutory  exceptions  to  the  pro- 
hibition made  by  this  act  were  construed  to  apply 
also  to  the  impUed  prohibition  previously  existing, 
thus  authorizing  the  imfwrtatiou  of  piratical  copies 
within  the  limits  of  such  exceptions.*'  None  of 
these  exceptions,  however,  authorized  the  imports^ 
tion  of  piratical  copies  for  sale,**  and  the  construc- 
tion which  authorized  any  importation  of  piratical 
copies  is  more  than  doubtful.*'  But  the  matter  is 
now  academic.    The  unauthorized  republication  of 


14.  ti  Op.  Atty.-Oen.  44(  (Knox). 
DoBiMrtla   maaiafMiturliif    Wftvlw* 

mmta  see  Infra  i  441. 

15.  See  supra  S|  868,  t69. 
See  supra  f  3S8. 
See  supra  (  371. 


IS. 
XT. 
18. 
1». 


23  Op.  Atty.-Gen.  44B  (Knox). 

-..  See  Customs  Regulations  of 
the  United  SUtes.  1900,  pp  210-218; 
CopyrlEht  Office  Bui.  No.  3  pp  119, 
120. 

90.  Act  March  3  1891,  <26  U.  8. 
St.  at  L.   1106  o  668^1   3).,^    ^^ 

ai.  21  Oip.  Atty.-Gen.  169  (Con- 
rad).    See  also  Infra  |  441. 

92.  21  Op.  Atty.-Gen.  159  (Con- 
rad); Treas.  Dec.  (ISSS)  p  125;  Treas. 
Dec.  (1895)  p  496:  Treas.  Deo.  (1896) 

"      See  fiifra  t   441 


p  66. 
33. 

rad): 

94. 

95. 

G.  & 


21    Op.    Atty.-Gen.    Vp9    (Con- 
Treas.    Dec    (1896)    p   126. 
Treas.   Dec.    (1890)   p   <S. 
See  United   Dictionary  Co.  v. 
C.  Merrlam  Co..   208  jf.  8.  200. 


88  set  290,  52  Ij.  ed.  478  (referrlnK 
to   21   Op.   Atty.-Gen.    159,   K2). 

U\i.  G.  &  C.  Merrlam  Co.  y. 
United  Dictionary  Co..  148  Fed.  354,  Is 
CCA  470  frev  140  Fed.  768  and  aft 
208  U.  S.  ^60.  28  SCt  290,  62  L.  ed. 
478];  Harper  v.  Donohue,  114  Fed. 
491;  D'Almalne  v.  Boosey,  4  L.  J. 
Exch.  21. 

[a]  ant*  appUad.— (1)  Wher«  com- 
plainant simultaneously  published 
and  copyrlshted  a  dictionary  in  Bntc- 
land  and  the  United  States,  the  Bng- 
lish  book  bains  somewhat  different 
from  the  domestic,  the  publication  In 
the  United  States  of  a  photographic 
reprint  of  the  English  edition  im- 
ported for  that  purpose  constituted 
an  Infringement  of  ooitiplalnant's 
copyright.  G.  &  C.  Merrlam  Co.  v. 
United  Dictionary  Co.,  146  Fed.  364, 
76  CCA  470  [rev  140  Fed.  868.  and 
aff  208  U.  S.  260,  28  SCt  290,  62  L.  ed. 
478].  (2)  The  English  author  of  a 
novel  by  contract  authorised  its  pub- 
lication in  Great  Britain,  and  also  by 
a  separate  contract  gave  the  exclu- 
sive right  of  publication  In  the 
United  States  to  a  Arm  of  American 
publishers,  and  the  latter  copyright- 
ed the  work  in  this  country.  The 
English  publication  was  made  from 
type  set  there  and  contained  no 
notice  of  the  American  copyright. 
Defendants  Imported  a  copy  of  such 


ptibllcatlon  and  proceeded  to  repub- 
lish the  same  in  the  United  States, 
such  book  having  been  imported  in 
violation  of  Rev.  St.  |  4966,  aa 
amended  by  act  Maroh  8,  1891,  o  566 
(26  St.  at  L.  1107)  defendants  could 
found  no  rights  thereon,  and  their 

SubUcation  was  an  Infringement  of 
M  copyright  and  was  enjoined. 
Harper  v.  Donohue,  144  Fed.  491,  498 
(where  the  court  said:  "It  Is  fur- 
ther Insisted  that  as  it  is  admitted 
defendants'  publication  is  not  taken 
from  complainant's  book,  but  from 
the  authorized  English  edition,  pub- 
lished without  notice  of  copyright, 
the  ease  fails.  This  position  Is  sup- 
m>rted  by  quotation  from  Drone  on 
Copyright,  899,  400.  and  Johnson  v. 
Donal<h«n,  8  Fed.  22.  18  Blatcbf.  287. 
The  Chioago  Tribune  Case  is  also  in 
point  here,  since  the  defendant  in 
that  oase  received  and  published 
telegraphic  dispatches  from  the  Lon- 
don Times  covering  extracts  from 
its  oolumns;  and  it  was  held  that 
the  Tribune  could  not  prevent  this 
by  copyrighting  Its  own  paper,  cov- 
ering other  extracts  or  articles  from 
the  Times.  But  I  think  the  rule  In- 
applicable to  this  case,  because  de- 
fendants did  something  expressly 
prohibited  by  the  copyright  law. 
Section  4966  [U.  S.  Corap.  St.  1901. 
p.  34071,  as  added  to  in  1891,  pro- 
vided: 'During  the  existence  of  such 
copyright  the  importation  Into  the 
United  States  of  any  book  so  copy- 
righted, or  any  edition  or  editions 
thereof,  or  any  plates  of  the  same, 
not  made  from  type  set  .  .  .  with- 
in the  limits  of  the  United  States, 
shall  be  and  it  Is  hereby  prohibited.' 
Defendants  did  ]ust  what  is  here 
prohibited.  They  Imported  a  sub- 
stantial copy  of  'The  Masquerader' 
not  made  from  type  set  in  this  coun- 
try. They  are,  therefore,  within  the 
condemnation  of  the  law.  They  can- 
not be  allowed  to  found  legal  rights, 
on  acts  made  unlawful  by  being  pro- 
hibited. In  the  dictionary  cas^  above 
referred  to  [G.  &  C.  Merrlam  Co.  v. 
United  Dictionary  Co.,  140  Fed.  788] 
defendant  imported  the  books,  as 
did  defendants  here,  but  they  were 
made  from  plates  made  in  this 
country.  It  did  nothing  prohibi- 
ted, and   was,   with  some   reluctance 


a  book  from  a  copy  unlawfully  imported  is  a  oleKT 
infiingemuLt,"^  but  it  is  equally  an  infringement; 
although  the  particular  copy  reproduced  was  law* 
fully  imported."?' 

Under  the  BngHsh  statute,  the  importation  of 
piratical  copies  is  prohibited  on  notice  to  'the  cus* 
trans  authorities  by  the  copyright  proprietor,**  and 
copyright  is  infringed  by  anyone  who  imports  for 
sale  or  hire,  within  the  operation  of  the  aot,  any 
work  which  to  his  knowledge  infringes  copyright.*' 
Under  prior  statutes,  a  book  in  which  there  was 
international  copyright  could  not  lawfully  be  im- 
ported into  England  except  by  or  with  the  author- 
ity of  the  English  proprietor,  although  lawfully 
published  and  sold  in  the  county  of  its  origin.^ 
Knowledge  of  the  piracy  was  immaterial  under  tho 
Copyright  Act  of  1842.* 

vnder  fhe  Oansdiaa  ststnte^  unauthorized  impoiw. 
tation  is  prohibited  and  coiutitutes  an  infringe^ 
ment.***  l^owledge  of  the  eopyright  is  not  essen- 
tial to  liability.*^ 

[i  440]  2.  False  Notice  of  aopyrigbt.  The  inn 
portstion  into  the  United  States  of  any  artid^ 
bearing  a  false  notice  of  copyright,  when  there  is 
no  existing  copyright  thereon  in  the  United  States, 
is  iHwhibited  by  the  present  law**  under  pentdty  oz 
a  fine,  if  done  knowingly,**  and  was  prohibited  hf 
the  formor  law**  under  a  penalty  recoverable  in  a 
qui  tam  action  at  the  suit  of  a  commoa  informer.^ 

[$  441]  3.  Domestic  Kannfarctuing  Beoaixemenfti 
—a.  Oenitral  B«Ie.    During  the  existence  of  ibe 

on  the  part  of  the  court  justified 
in  so  doing.  But  see  the  Merrlam 
Case  on  appeal  [146  Fed.  364,  76 
CCA  470  (aS  208  U.  8.  260,  88  BCt 
290,  62  L..  ed.  478)]">. 

9SU.  Q.  &  C.  Merrlam  Co.  v: 
Unlt^  Dictionary  Co.,  146  Fed.  SS4, 
76  CCA  470  [rev  140  Fed.  768.  and  aff 
208  U.  S.  260.  28  8C:t  290,  68  L.  «& 
4781.   Contra  Harper  v.  Donohue,  144 

96.  St.  r  ft  8  Geo.  V  o  46  t  14. 

97.  St.  1  A:  2  Geo.  V  c  46  I  2  (8). 
See  Black  v.  Imnerial  Book  Co.,  8 
Ont  L.  «,  3  OntWR  467  [dlsm  ap» 
6  Ont  L.  184.  2  OntWR  llf,  and  app 
dfsm  86  Can.  S.  C.  4881  (under  S  & 
6  Vict  o  46):  Millar  ft  Lang,  Ltd.  v: 
Polak,  [1908]  1  Ch.  438  Sunder  Fine 
Arts   Copyright   Act.    1868). 

9a  Pitts  V.  George,  [1896]  8  CH. 
866. 

99.  Cooper  v.  Whlttingham,  15  db 
D.  501.  ^ 

80.  Morang  v.  Publishers  Syndi- 
cate, 82  Ont.  893;  Frowde  v,  ParrUh. 
27  Ont.  626:  Anglo-Canadian  Musio 
Publishers  Assoc,  v.  Winnlfrith,  IS 
Ont.  a64. 

31.  Anglo-Canadian  Musio  Publlslu 
era  Co.  v.  Winnlfrith,  16  Ont.  164, 167. 

"It  does  not  appear  to  be  necear 
sary  under  the  Act  that  the  de- 
fendants should  be  shewn  to  have 
imported  for  sale  the  books  oontaiiv- 
ing  the  infringements,  with  knowl- 
edge of  the  plalntlOs*  rlghta»  in 
order  to  entitle  the  plaintiffs  to  sno- 
ceed,  either  in  a  motion  of  this 
nature,  or  in  an  action  to  recover 
penalties,  which  this  la  not.  The 
absence  of  such  knowledge  on  the 
part  of  the  defendants,  ought  cer- 
tainly in  most  eases  of  either  nature 
to  be  an  Important  factor  in  deter- 
mining the  question  of  costs,  and 
the  amount  of  the  penalty  to  be  Inv- 
posed  in  an  action  for  penalties,  but 
would  not  disentitle  the  plaintiffs  to 
an  injunction."  Anglo-Canadian  Mui- 
sic  Publishers  Assoa  v.  Winnlfrith. 
supra. 

39.  Act  March  4,  1909  (36  U.  8. 
St.  at  L.  1076  c  820  |  80). 

S3.     See   infra  i    449. 

34.  Act  March  3,  1897,  (89  V.  B. 
St.   at   L.    694   c   392    |    1). 

8S.     See  Infra  i   460. 
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American  copyright  in  any  book  the  importation 
into  the  United  States  of  any  copies  thereof, 
whether  anthorized  by  the  proprietor  or  piratical, 
^hich  have  not  been  produced  in  .accordance  with 
the  domestic  manufacturing  provisions,  or  the  im- 
tiorta'tion  of  any  plates  of  the  same  not  made  from 
^^e  set  within  the  limits  of  the  United  States,  or 
any  copies  thereof  produced  by  lithographic  or 
filrato-engraving  process  not  performed  within  the 
limits  of  the  United  States  as  required  by  the 
statute,**  is  prohibited,^^  with  certain  specified  and 
limited  exceptions.''  The  prohibition  applies  as 
well  tb  works  previously  copyrighted  under  prior 
^atnhra  as  to  works  subsequently  copyrighted  under 
ihe  act  of  1909.^     Books  copyrighted  under  the 

8B.'    See  supra  I i   100,  178. 

37.  JU:t  March  4,  1909  (36  V.  S. 
8t.  at  II  10-75  c  t20  i  SI);  28  Op. 
Attr.-Oen.  209  (Wlokersham) ;  28  Op. 
Atty.-Gjen.  SO  (Wlckersham). 
■  -  Ca}  VaAM  tk*  wdoc  tow  thwe 
was  a  similar  prohibition.  O.  &  C. 
Merrlam  Co.  v.  United  Dictionary 
Co.,  1(»  FeS.  854,  78  CCA  470  [rev 
i40  Fed.  768.  and  aff  208  U.  S.  260. 
28  set  290,  62  L.  ed.  478];  Harper 
V.  Donohue,  144  Fed.  491  (aff  14S 
Fed.  1023  mem,  76  CCA  678  mem]. 
.    38.  .  See   infra   {    442. 

8*.    28  Op.  Atty.-a«D.  to  (Wlcker- 

MTi^  'ooBrtnkottoa  of  vtatnte  1>y 
MtoMay-fMunO. — "On  October  5, 
lt09.  there  &rrlvsd  at  the  port  of 
Kew  Toric,  per  steamship  I^pland, 
eertain-  books  csensigned  to  The  C 
Wildermajan  Company.  These  books 
were  copyrighted  by  H.  Ii.  Kilner  & 
Co.  on  January  S.  1909,  and  their 
Importation  was  authorized  by  the 
popyrieht;  proprietor.  They  were 
printed  fi-om  type  set  and  plates 
tamae  in  the  United  States,  and  the 
printed  qheets  were  sent  to  Belgium 
and  There  bound,  and  they  were  then 
{elmtH>rted  in  the  finished  condition. 


laws  of  the  United  States  and  printed  fron  type 
set  and  plates  made  in  this  country,  the  printed 
sheets  of  which  were  sent  abroad  and  there  bound, 
cannot  legally  be  returned  to  or  imported  into  the 
United  States.*"  But  copyrighted  books  which  have 
been  printed  from  type  set  within  the  United 
States,  and  the  printing  and  binding  of  which  have 
both  been  performed  within  the  limits  thereof,  may 
be  rebound  abroad  and  imported  without  violating 
the  statute.'^ 

[f  442]  b.  Ezceptioiu  to  Bala.  Except  as  regards 
piratical  copies,  the  prohibition  against  importaticm 
of  articles  not  produced  in  aecordance  with  the 
domestic  manufacturing  requirements  of  the  act 
does  not  apply  to  the  following  classn  of  artieles: 


^e  appraiser  has  reported  that  their 
nnportation  la  llleeal  under'  section 
SI'  of  the  copyright  law  of  March 
4,  J909,  in  that  they  were  not  bound 
In   the .  'United   States,   and   for   that 

fon'  they  have  been  detained  by 
collector;  and  you  ask  my  opin- 
whether  or  not  the  hdlaing  of 
appraiser  Is  correct.  .  .  .  My' 
atf^nUon-  has  been  called  to  two 
pplniotui  from  this  department  con- 
mrulflg  and  applying  a  similar  pro- 
vision in  the  copyright  act  of  1891 
•m  Stat.  1107),  one  by  Solioltor- 
Oeneral  Conrad  (21  Op.  169)  and  the 
■ither  toy  Attorney-General  Griggs 
(23  Qp.  371),  which,  it  is  supposed, 
-fiaVe  some  biearlng  upon  the  ques- 
tion here  pi^sented.  ...  In  the 
'first  opinion  above  mentioned  the 
'tacts  apparently  were  that  American 
owners  of  an  American  copyright 
'<ft>talned  on  an  American  literary 
work  before  the  passage  of  the  act 
-of  1891  were  seekipg,  under  that  act, 
to  prevent  the  importation  of  an 
'unauthorized  foreign  edition,  and 
BoUcitor-Qeneral  Conrad  held  that 
the  above-ouoted  provision  was  ap- 
'plicable  and  prohibited  their  impor- 
tation, although  the  copyright  was 
not  issued  under  said  act  of  1891. 
In  the  latter  opinion  the  facts  were 
that  Harper  &  Bros,  were  endeavor- 
ing to  import  an  eighth  edition  of 
Liiddel  Sl  Scott's  Qreek-Bnglish  Lezi- 
■oon,  which  had  been  copyrighted  in 
the  United  States  under  the  copy- 
.  right  laws  existing  before  the  pas- 
sage of  the  act  of  1891,  said  impor- 
tation consisting  of  the  folded  and 
unstitched  sheets,  designed  to  be 
stitched  and  bound  in  volumes  in 
this  country,  but  which  had  not  been 

Brinted  from  type  set  within  the 
raits  of  the  United  States;  and  At- 
torney-General Griggs  held  that  the 
Srohibltlon  contained  in  section  4956, 
revised  Statutes,  as  amended  by 
said  act'  of  1891.  d(d  not  prohibit  the 


Importation,  becailse  the  copyright 
was  procured  under  the  copyright 
law  as  it  existed  before  said  amend- 
ment was  made.  While  there  was  a 
difference  in  the  facts  presented,  yet 
it  is  difilcnlt  to  draw  any  distinction 
between  the  principles  involved  in 
these  two  opinions.  The  auestlon 
answered  in  the  flrat  was:  'Whether 
section  3  of  said  act  (of  1881)  is 
applicable  to  books  copyrighted  prior 
to  the  passage  of  said  act,'  and  pre- 
cisely the  same  question  was  pre- 
sented and  Answered  in  the  second 
opinion.  But,  although  doubt  was 
expressed  In  the  latter  as  to  the 
correctness  of  the  result  reached  In 
the  former,  yet  it  was  miggested 
that  a  distinction  arose  from  the 
fact  that  in  the  former  opinion  the 
statute  was  invoked  to  protect  an 
American  copyright  against  the  im- 
portation of  a  piratical  edition,  while 
in  the  latter  the  statute,  if  applied, 
would  prevent  an  importation  sought 
to  be  made  by  the  owner  himself 
of  the  American  copyright.  The  re- 
sult was,  if  the  opinions  were*  suffi- 
ciently consistent  to  stand  together, 
that  the  owners  of  an  American 
copyright  obtained  under  laws  ex- 
isting before  the  passage  of  the  act 
of  1891,  received  the  beneflta  arising 
from  section  3  of  said  act,  while 
upon  them  were  not  imposed  the 
burdens  which  were  made  to  ac- 
company those  benefits.  However, 
the  opposite  conclusions  reached  in 
those  opinions  was  manifestly  the 
result,  not  of  a  difference  in  the 
principles  involved,  but  a  difference 
In  the  process  of  reasoning.  In  the 
former  opinion  it  was  held  in  sub- 
stance that  Inasmuch  as  section  8 
was  an  amendment  of  section  4966, 
Revised  Statutes,  it  applied  to  all 
copyrights  procured  thereunder,  be- 
fore as  well  as  after  the  amendment, 
although  it  could  not  have  a  retro- 
active effect  as  to  importations  of 
books  made  before  the  passage  of 
the  amendment;  while  Attorney-Gen- 
eral Griggs  based  his  conclusion 
upon  the  peculiar  language  of  seC' 
tion  4966,  Revised  Statutes,  as 
amended,  holding  that  the  language 
'during  the  existence  of  such  copy- 
right the  importation  into  the  United 
States  of  any  book,  etc.,  so  copy- 
righted," so  restricted  the  clause  In 
question  as  to  make  it  apply  only 
to  copyrights  Issued  under  the  act 
as  amended.  I  am  inclined  to  think 
that,  in  80  holding,  due  considera- 
tion was  not  given  to  the  fact  that 
the  words  upon  which  special  stress 
was  laid  were,  by  the  act.  made  a 
part  of  said  section  4966.  Revised 
Statutes,  and  thus  a  part  of  the  gen- 
eral copyright  law,  and  were,  there- 
fore, intended  to  apply  to  all  copy- 
rights issued  thereunder,  regardless 
of  whether  issued  before  or  after 
the  passage  of  the  act  of  1891.  But 
I  do  not  regard  either  of  these  opin- 
ions as  having  any  special  bearing 
upon  the  question  now  in  hand,  inas- 
much as  the  language  of  section  31 
of  the  act  of  March  4,  1909,  does 
not  admit  of  the  construction  that 
was  placed  upon  section  3  of  the  act 


of  1891  by  Attorney-General  Griggs. 
Said  section  31  provides  that:  'Dui- 
ing  the  existence  of  Qie  American 
copyright  in  any  book  the  importa- 
tion Into  the  United  States  of  any 
piratical  copies  thereof  or  of  any 
copies  thereof  (although  anthorixcd 
by  the  author  or  proprietor)  'srblch 
have  not  been  produced  in  accord- 
ance with  the  manufacturing  pro- 
visions specified  in  section  fifteen  of 
this  act,*^  is  prohibited.  This  lan- 
guage clearly  embraces  every  Amerv 
lean  copyright  in  a  book,  regardless 
of  whether  that  copyright  was  ob- 
tained under  the  copyright  laws  em- 
bodied in  the  Revised  Statutes,  or 
the  act  of  1891.  or  the  copyright  act 
of  1909.  If  the  statute  were  other- 
wise. It  would  have  produced  the 
anomalous  condition  that  books 
copyrighted  prior  to  March  8.  1891. 
would  not  be  prohibited  from  impor- 
tation by  any  manufacturing  pro- 
vision; that  books  oopyrighted  a.fter 
March  3,  1891,  and  prior  to  July  1, 
1909.  the  date  upon  which  the  act 
of  March  4,  1909,  became  effective, 
would  be  prohibited  unless  printed 
from  type  set  in  the  United  States 
or  from  plates  thade  from  type  set 
In  the  United  States,  while  books 
copyrighted  after  July  1,  1909.  would 
be '  prohibited,  if  not  printed  from 
type  set  in  the  United  States  or  from 
plates  made  from  type  set  therein, 
and  the  printing  and  binding  both 
performea  within  the  limits  of  the 
united  States.  Such  a  result.  I 
tliinlc,  was  never  intended  by  Con- 
gress, ajid  I  am  therefore  of  the 
opinion  that  the  appraiser  was  right 
in   holding   that   the   importation    in 

Juestion     was     unlawful."       28     Op. 
tty.-Gen.   90,   91.   92   (Wlckersham). 

40.  28  Op.  Atty.-Gen.  90  (Wlcker- 
sham). 

41.  28  Op.  Atty.-Gen.  209  (Wicker- 
sham). 

Ja]  BsssoB.  for  rals< — "Manifestly 
a  book  is  produced  within  the  mean- 
ing of  said  section  31  when  It  is 
printed  'and  bound,  and  the  binding 
required  to  be  done  in  the  United 
States  Is  the  original  binding,  the 
one  which  enters  into  the  original 
production  of  the  book.  'When  the 
manufacture  of  the  book  is  thus 
completed,  it  Is  entitled  to  all  the 
protection  offered  by  the  copyright 
laws,  and  it  may  tie  exported  and 
thereafter  Imported  at  the  pleasure 
of  the  owner  and  without  any  vio- 
lation of  section  31  of  the  act. 
There  is,  furthermore,  nothing  in  the 
act  to  Indicate  any  intention  that  a 
book  may  be  deprived  of  this  pro- 
tection or  right  of  Importation,  when 
it  has  once  been  acquired.  If  it 
shall  become  necessary  or  proper 
that  the  book  be  rebound,  it  is  not 
thereby  made  a  new  book  but  re- 
mains the  same  book,  the  one  that 
was  printed  and  originally  bound  in 
the  United  States  as  required  by  the 
statute.  I  am  of  the  opinion.-  there- 
fore, that  the  rebinding  abroad  of  a 
book  copyrighted  in  the  United 
States  does  not  operate  to  exclude 
such  book  from  reimportation."  28 
Op.  Atty.-Gen.  1 209,  210  fWitiker- 
sham).    tized  bv  V 


tized  by ' 


For  toter  oases,  developments  and  ohanvsa  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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(1)  To  works  m  raised  charae^era  for  the  use  of 
the  blind  ;^  (2)  to  a  foreign  newspaper  or  maga- 
zine, although  eontaining  matter  copyrighted  in 
the  United  States  printed  or  reprinted  by  author- 
ity of  the  copyright  proprietor,  unless  such  news- 
paper or  magazine  contains  also  copyright  matter 
printed  or  reprinted  without  such  authorization;*^ 
(3)  to  the  authorized  edition  of  a  book  in  a 
foreign  language  or  languages  of  which  only  a 
translation  into  English  has  been  copyrighted  in 
this  country ',*^  (4)  to  any  book  published  abroad 
with  the  authorization  of  the  author  or  copyright 
proprietor  when  imported  under  the  cireurastanees 
stated  in  the  four  elasses  of  cases  set  out  below/" 
It  is  speeifically  provided,  however,  that  copies 
imported  under  the  last  mentioned  exception  to  the 
prohibition  may  not  lawfully  be  used  in  any  way 
to  violate  the  rights  of  the  proprietor  of  the 
Amerioan  copyright  or  to  annul  or  limit  the  c<^y- 
right  protection  secured  under  the  aet,  and  that 
such  unlawful  use  shall  be  deemed  an  infringement 
of  copyright."  The  provisions  against  importation 
in  the  prior  law  ran  along  the  same  lines,  regard 
being  had  to  the  narrower  soope  of  the  domestic 
manufacturing  requirements;  but  the  exceptions  to 
the  prohibition  were  somewhat  broader. 
[i  443}  B.  Bansdies  for  Unlawfol  Importation.^ 


Any  and  all  articles  prohibited  importation -jtgr.ithf 
copyright  aet  which  are  brought  into  the,  Unit)^ 
States  from  any  foreign  county  (exc^t  in  th^ 
mails)  may  be  seized  and  forfeited  by  -like  pror 
oeedings  as  those,  provided  by  law  for  .the  seizure 
and  condemnation  of  property  imported  into  th^ 
United  States  in  violation  of  the  customs  revenue 
laws.*'  .Such  articles  when  forfeited  are  required  to 
be  destroyed  is.  such  manner  as  the  sepr^t^y  of  thip 
treasury  or  the  court  may  direct,°°  except  in  tb^ 
case  of  authorized  editions  which  may  be  export^ 
and  returned  to  the  country  of  export  whenever  i^ 
is  shown  to  the  satisfaction  of  the  secretary  of  tb|p 
treasury,  in  a  written  application,  that  sujch  imporr 
tation  does  not  involve  willful  negligence  or  fraud.'^ 
The  secretary  of  the  treasury  and  the  postmaster)- 
general  are  empowered  and  required  to  make  joint 
ruks  and  regulations  to  prevent  importa^on  of 
copyrighted  works  in  .violation  of  the  statute.'? 
Substantially  similar  provisions  for  stopping  ^unla^ny 
ful  importations  at  the  custo^nhouse  were  c^ntaine^ 
in  the  former  law."^  The  act  of  1897v^uth(^rized  aj^ 
injunction  against  the  issuing,  publishing,,  or  sel^ 
ing  of  any  article  imported  in  violation  of  the  copiy<- 
right  laws  at  the  suit  of  any  person  complaini/ig  ftf 
such  violation."*  This  was  repealed  by  tlfe  present 
law  which  contains  no  corresponding  provision.;   ,:i' 


Xm.    OFFENSES  Aini  PSOSEOUnONS  \      ' 

[$  444]  A.  lBfrinc«m«ii*— 1.  United  States  Stat-  |  Qtes,    Any  person  who  willfnlly  and  for  pnifit  in» 


48.  Act  March  4,  1909  (35  U.  S.  St. 
at  L..  107S  c  S20  |  81   (a)). 

43.  Act  March  i,  1909  (tS  U.  S.  8t 
at  L.  1076  c  320  ;  SI  (b)). 

44.  Act  March  4,  1909  (35  TT.  S.  St. 
at  t,.  1076  o  S20  S  31   (o)). 

46.  Act  March  4,  1909  (35  IT.  S.  St. 
at  L.  107S  c  320  |  tl  (d)). 

ra7  TtoyfiaUmM  «f  atatat*— "First. 
When  Inaported,  not  more  than  one 
copy  at  one  time,  for  individual  use 
and  not  for  sale;  but  such  prlvtleKa 
of  importation  shall  not  extend  to 
a  foreign  reprint  of  a  book  by  an 
American  author  copyrighted  in  the 
-United  States;  Second.  When  im- 
ported by  the  authority  or  for  the 
use  of  the  United  States;  Third. 
.When  imported,  for  use  and  not  for 
sale,  not  more  than  one  copy  of  such 
book  in  any  one  invoice,  in  good 
faith,  by  or  for  any  society  or 
institution  Incorporated  for  educa- 
'^lonal,  literary,  philosophical,  scien- 
tific, or  religious  purposes,  or  for  the 
encouragement  or  the  fine  arts,  or 
for  any  college,  academy,  school,  or 
seminary  of  learning,  or  for  any 
State,  school,  college,  university,  or 
■free  public  library  In  the  United 
States;  Fourth.  When  such  books 
form  parts  of  libraries  or  collections 
purchased  en  bloc  for  the  use  of 
societies,  Institutions,  or  libraries 
designated  in  the  foregoing  para- 
graph, or  form  parts  of  the  libraries 
or  personal  baggage  belonging  to 
persons  or  families  arriving  from 
foreign  countries  and  are  not  in- 
tended for  sale."  Act  March  4,  1908 
(35  U.  S.St.  at  L.  1075  c  SEO  (  31  (d)). 

46.  Act  March  4,  1909  (35  U.  S. 
St.  at  L.  1075  c  320  }  31  (d)). 

47.  G.  &  C.  Merrlam  Co.  v.  United 
Dictionary  Co.,  140  Fed.  768  [rev  on 
other  grounds  146  Fed.  364.  76  CCA 
470  (afl  208  U.  S.  260,  28  SCt  290.  52 
L.  ed.  478)]. 

[a]  BstsAt  and  VMMOit  of  statVF 
toiy  ohaagraa.— ^"Section  81  prohibits 
the  importation  into  the  United 
States  of  any  piratical  copies  or  of 
any  copies  whatever  which  have  not 
been  produced  in  accordance  with 
the  manufacturing  provisions  speci- 
fied in  this  act.  but  that  except  as 
regards  piratical  copies  the  pro- 
hibition shall  not  applv  In  certain 
eases,  vis:  (a)  To  works  in  raised 
characters  for  the  use  of  the  blind. 


This  is  a  reenaotment  of  existing 
law.  (b)  To  foreign  newspapers  or 
magaaines  containing  copyright  mat- 
ter, upon  certain  conditions.  This  Is 
a  substantial  reenactm^nt  of  exist- 
ing law.  (c)  To  the.  authorised 
edition  of  a  book  in  a  foreign  lan- 
guage of  jffhlch  only  a  translation 
has  been  copyrighted  in  thjs  country. 
This,  too,  Is  the  substantial  reenact- 
ment  of  existing  law.  Subdivisions 
first  and  third  of  subeection  (d) 
can  be  considered  together.  Prior  to 
the  act  of  March  3,  1891.  works  by 
foreign  authors  could  not  be  oopy- 
righted  in  this  country  unless  the 
authors  resided  here  at  the  date  of 
publication,  and  hence  the  right  of 
importation  into  this  country  was 
Without  limitation  or  restriction  so 
far  as  the  copyright  laws  were  oon- 
cerned.  Under  the  provisions  of  that 
act  the  right  to  take  out  a  copyrlt-ht 
in  this  country  was  given  to  foreign 
authors.  That  act  as  originally 
drawn  provided  that  no  books  except 
for  colleges  and  institutions  of  learn- 
ing could  be  Imported  into  this 
country  without  the  consent  of  the 
copyright  proprietor,  and  that  even 
for  such  institutions  of  learning  only 
in  limited  numbers.  A  compromise 
was  made,  and  the  bill  as  enacted 
into  law  excepted  from  the  pro- 
hibition of  importation  articles 
named  In  paragraphs  512  to  516,  (n- 
cluslve,  of  the  McKinley  bill.  All 
4rhese  articles,  which  Include  books 
for  libraries,  institutions  of  learning, 
etc.,  were  and  ever  since  have  been 
on  the  free  list  in  the  tariff  bills.  In 
addition  to  these  exceptions,  the  act 
of  March  3.  1891,  excepted  from  the 
prohibition  of  importation  two  copies 
of  a  book  at  any  one  time  by  any 
person,  for  use  and  not  for  sale,  upon 
payment  of  the  tariff  duty.  Another 
exception,  found  in  that  law  but  not 
made  in  this  bill,  was  that  of  books, 
engravings,  etc.,  printed  and  bound 
and  manufactured  more  than  twenty 
years  before  the  date  of  importation. 
The  American  copyright  proprietors 
and  publishers  insisted  that  this  was 
an  illogical  exception  and  that  no 
books  copyrighted  in  this  country 
ought  to  be  imported  without  the 
consent  of  the  copyright  proprietor 
here.  On  the  other  hand,  those  in- 
terested in  libraries  and  In  institu- 


tions of  learning  objected  to  atii 
change  in  the  existfag  law,  wHlell 
gave  them  rights  o£  lipportation. 
The  committee  sought  to  find  a  fair 
middle  ground  betweeA  these  (J«nt 
flicUng  interests.  The  rlgj^t  o^.im* 
portatTon  for  individual  use  is  coh- 
nned  by  the  provision  In  the  ^4)111  ttt 
books  by  foreign  authors, '  ao4  tha 
number  which  may  be  imported  at 
any  time  Is  reduced  from  two  to  otm 
and  the  prlviiege  heretofore.aooorden 
to  libraries  and  instttutioits  Of  lc»r^- 
Ing,  etc.,  to  import  Was  tSiamgeS  at 
that  they  could  Impott  onljr  ooe  booit 
In  any  one  invoice,  but  no  lurtJier 
restriction,  such  «is  Is  applied  to  ImJ 
portatlon    for    individual'   nsa,    .#aa 

filaced  upon  the  Importationa.  for 
Ibrarles,  etc.  They  are  fetltl  ■  perJ 
mitted  to  Import  a  book  byatforetgo 
author  or  a  .  foreign  reprint .  of  ■« 
book  by  an  American  author.  '  Tour 
committee  believe  that  thiails  a  tain 
and  equitable  solution  of  thl9  rather 
troublesome  question.  Subdlvisfon 
second,  which  refers  to  -  impcl-tatloR 
of  popyrlghted  books,  ,et.c  .  fpr  ..the 
United  States  Governmefit.  Is  reert* 
actment  of  existing  law  ^nd:jte,-'<if 
course,  without  any  restriction.  Sub- 
division fourth  changes  inj  game  re- 
spects the  existing  law.  '  The  Ian; 
now  provides  that  books:  or  Mbrarjes 
or  parts  of  libraries  and  otjier  -Irouse, 
hold  effects  of  persons  .or  families 
from  foreign  countries. -if  actnallx 
used  abroad  by.  them  not  less  , than 
one  year  and  not  intended  tpir  emy 
other  person  or  persons  nor  for  sale, 
are  not  prohibited  Importation  and 
are  on  the  free  list  in  the  tariff  bill." 
Mr.  eurrter'8  report'  to  :  H.ovse  -.of 
Representatives,  60th  Conmreas.  2d 
Session,  Report  No.  2222, p  17.. 

48.  Orimlnal  or  penal  pzoMonttoia. 
see  infra  J   446.  -  ;         ■ 

49.  Act  March  4,  1909  (36'U.  8.  Sit. 
at  L.  1075  c  380  I  82):  . 

60.  Act  March  4,  1909  (36  U.  8, 
St.  at  L.  1076  c  820  i  82).'  .  ■  -.  ' 

61.  Act  March  4,  1909  (3C>  U.  Si 
St.  at  Jm  1076  0  320  i  82)..     •  t 

6a.  Act  March  4,  1909  (35  U.  A. 
St.  at  Li.  1075  c  320  i  38).  , 

63.  U.  S.  rev.  St.  i  4i(S8.  as 
amended  by  Act  March  S,  1891  (8t 
U.  S.  St  at  L.  1106  c  666  .(  4)u 

64.  Act  March  8,  1897  (2»  V.  & 
St.  at  L.  694  c  392  J  1). 


1226    (13  C.  J.] 
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tjAngba  any  eopyright  secnred  by  the  statute,  or 
Who  knowingly  and  wiUfnlly  aids  or  abets  such 
infringement,  is  guilty  of  a  misdemeanor,"  and  on 
Oonviotioh  is  punishable  by  imprisonment  for  not 
exceeding  one  year,  or  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand 
dollars,  or  both,  in  the  discretion  of  the  court." 
The  reproduction  or  rendition  of  a  musical  com- 
position by  or  on  coin-operated  machines  is  not 
deemed  a  pu'blio  performance  for  prodt  unless  a  fee 
is  charged  for  admission  to  the  place  where  such 
reproduction  or  rendition  occurs.  In  case  of  in- 
fringement of  a  musical  copyright  by  the  unauthor- 
'^!^d  manufacture  of  devices  for  the  mechanical 
reproduction  of  the  music,  no  criminal  action  can 
be  brought  if  the  owner  of  the  copyright  has  him- 
«elf  used,  or  permitted  others  to  use,  the  copy- 
,lighted  work  on  the  parts  of  musical  instruments 
senring  to  reproduce  mechanically  the  musical 
Work.**^  Under  the  prior  law,  the  unauthorized 
public  performance  of  a  copyrighted  dramatic  or 
inusical  composition,  if  done  willfully  and  for  profit. 
Was  a  misdemeanor,  punishable  by  imprisonment 
^or  a  term  not  exceeding  one  year,  with  no  alterba- 
tive  of  a  fine." 

[f  446]  -  2.  BngiUb  Statutes.  Under  the  act  of 
1911^  if  any  person  knowingly  makes  for  sale  or 
hire  any  infringing  copy  of  a  work  in  which  copy- 
right subsists,""  or  sells  or  lets  for  hire,  or  by  way 
of  trade  exposes  or  offers  for  sale  or  hire' any  in- 
frin^Dg  copy  of  any  such  work,**-  or  distributes 
itofrmging  copies  of  any  such  work  either  for  the 
Ikurposes  of  trade  or  to  such  an  extent  as  to  affect 
prejudicially  the  owner  of  the  copyright,**  or  by 
way  of  trade  exhibits  in  public  any  infringing  copy 
of  any  such  work,"  or  imports  for  sale  or  hire  into 
the  United  Kingdom  any  infringing  copy  of  any 
$och  work,**  he  is  guilty  of  an  offense  and  liable  on 
tammsiy  conviction  to  a  fine  not  exceeding  forty 
Shillings  for  every  copy  dealt  with  in  violation  of 
the  statute,  but  not  exceeding  fifty  {wunds  in  respect 
of  the  same  transaction,  or  in  the  case  of  a  second  or 
mbseqnent  offense  either  to  such  fine  or  to  impris- 
onment with  or  without  hard  labor  for  a  term  not 
ezeeeding  two  months."  It  is  also  provided  that, 
if  any  person  knowingly  makes,  or  has  in  his  pos- 
session any  plate  for  the  purpose  of  making,  in- 
frin^png  eopies  of  any  work  in  which  copyright 
subsists,  or  knowingly  and  for  his  private  profit 
eaiises  any  such  work  .to  be  performed  in  public, 
without  the  consent  of  the  owner  of  the  copyright, 


he  shall  be  guilty  of  an  offense  and  liable  on  sum- 
mary conviction  to  a  fine  not  exceeding  fifty  pounds, 
or  in  the  case  of  a  second  or  subsequent  offense  either 
to  such  fine  or  to  imprisonment  with  or  without 
hard  labor  for  a  term  not  exceeding  two  months.** 
These  provisions  with  respect  to  snnunaiy  remedies 
extend  only  to  the  United  Kingdom.*'  Under  the 
Musical  Copyright  Act  of  190^,  which  was  con- 
tinued in  force,  every  person  who  prints,  repro- 
duces, sells,  exposes,  offers,  or  has  in  his  possessioB 
for  sale,  any  pirated  copy  of  any  musical  work,  or 
has  in  his  possession  any  plates  for  the  purpose  of 
printing  or  reproducing  pirated  eopies  of  any  musi- 
cal work,  is  guilty  of  an  offense  punishable  on  siun- 
mary  conviction  by  a  fine  not  exceeding  five  poanda, 
and  on  a  second  or  subsequent  conviction  to  impris- 
onment with  or  without  hard  labor  for  a  term  not 
exceeding  twd  months  or  to  a  fine  not  exceeding 
ten  pounds.**  First  offenders,  under  this  provision, 
who  prove  that  the  musical  work  in  question  had 
printed  on  the  title  page  a  na«ne  and  address  pur- 
porting to  be  that  of  the  printer  or  publisher  axe  not 
liable  to  any  penalty,  unless  it  is  proved  that  the 
copies  were  to  their  knowledge  pirated  copies.** 
Under  former  statutes  a  combination  to  infringe 
was  indictable  as  a  conspiracy."* 

[i  446]  S.  Oaaadlaa  Statates.  An  infringing 
performance  in  public  for  private  profit  of  a  dra- 
matic, operatic,  or  musical  work  is  made  a  criminal 
offense.^  Changes  in,  or  suppression  of,  the  title 
of  the  work  or  the  author's  name,  or  changes  in 
the  work  itself,  for  the  purpose  of  such  perform- 
ance is  likewise  made  an  offense  where  done  without 
written  consent  of  the  author  or  his  representative." 

[i  447]  B.  Failure  to  Deposit  aopies.  For  fail- 
ure to  deposit  copies  of  the  copyrighted  work  within 
the  specified  time  after  notice  from  the  register  of 
copyrights,"  the  copyright  pit^rietor  is  liable  to  a 
fine  of  one  hundred  dollars,  and  to  pay  to  the 
library  of  congress  twice  the  amount  of  the  retail 
price  of  the  best  edition  of  the  work."  The  former 
law  provided  a  penalty  of  twenty-five  dollars  for 
failure  to  make  the  required  deposits." 

[(  448]  a.  False  Affidavit  of  Ameriean  Mannfae- 
tore.  Any  person  who,  for  the  j>nipose  of  obtain- 
ing registration  of  a  claim  to  copyright,  knowingly 
makes  a  false  affidavit  as  to  compliance  with  the 
domestic  manufacturing  requirements  of  the  statute 
is  guilty  of  a  misdemeanor,  and  punishable  by  a 
fine  of  not  more  than  one  thousand  dollars.** 

[i  449]  D.-  False  Hetice  of  Oopycicht— 1.  Under 


88.    Act  March   4.   1»0»    (»S  U.   8. 

St  at  u  107S  c  120  s  lo- 
se.   Act  March  4,  1909  (t5  St.  at 

U  1«7«  o  MO  (  28). 

07.    Act  March  4,  1909   (K  St.  at 

I..  107S  c  S20  I  1  <e));  John  Church 

Oo.   V.   HUllard  Hotel   Co.,    221   Fed. 

22*.    ISO    CCA    <3»    (rev   on    other 

sronnds  242  U.  S.  6911. 

88,    A«t  Ma.rch  4.  1909   (25  St.  at 

t<;  1076  o  220  I  25  (e)). 

88.    29    St    at   1.    481,    amending 

tlev.  Bt  i  4966. 

St  1  ■&  2  Geo.  y  c  46  i  11  <1) 

Bt  1  ft  2  Geo.  V  c  46  i  11  (1) 

B.t  1  &  2  Geo.  V  c  46  9  11  (1) 

Bt  1  ft  2  Geo.  V  T  46  I  11 

St  1  ft  2  Ceo.  V  c  46  I  11  (1) 

<e). 

es.  St  1  ft  2  Geo.  V  c  46 

ee.  St.  1  ft  2  Geo.  V  c  48 

'    87.  Bt  1  ft  2  Geo.  V  te.  46 

ee.  St  6  Edw.   VII  c   16    I    1    (1) 


<a)> 
ei. 


ill  «). 
11  (2). 
IS. 


See  Ex  p.  Francis,  (19021  1  K.  B.  276; 
Tn  re  Francis,  88  L.  T.  Rep.  N.  8.  806 
(both  decided  under  the  HuBlcal 
(Summary  Proceedings}  Copyright 
Act  of  1902  £2  Bdw  Vn  c  16]). 

ee.    St  6  Sdw.  VII  e  26  (  1  (1). 

n.     Rex  ▼.  WiHetta,  70  J.  P.  127. 

71.  Or.  Code  pt  VII  9  508a  (which 
provides:  "Any  person  who,  without 
the  written  consent  of  the  owner  of 
the  copyright  or  of  his  legal  repre- 
sentative, Icnowingly  performa  or 
causes  to  be  performed  in  public  and 
for  private  profit  the  whole  or  any 
part,  constituting  an  infringement, 
of  any.  dramatic  or  operatic  work  or 
musical  composition  In  which  copy- 
right subsists  In  Canada,  shall  be 
guilty  of  an  offence,  and  shall  be 
liable  on  summary  conviction  to  a 
fine  not  exceeding  two  hundred  and 
fifty  dollars,  or.  In  the  case  of  a 
second  or  subsequent  offence,  either 
to  such  fine  or  to  Imprisonment  for 
a  term  not  exceeding  two  months,  or 
to  both"). 

TS.    Cr.  Code  pt  VII  I  608b  (which 


provides:  "Any  person  who  makes  or 
causes  to  be  made  any  dkange  in  or 
suppression  of  the  title,  or  the  name 
of  the  author,  of  any  dramatic  or 
operatic  work  or  musical  cM>mposi- 
tion  in  which  copyright  subsists  In 
Canada,  or  who  makes  or  causes  to 
be  made  any  changes  in  such  work 
or  composition  itself  without  the 
written  consent  of  the  author  or  of 
his  legal  representative.  In  order  that 
the  same  may  be  performed  in  whole 
or  in  part  in  public  for  private  profit 
shall  be  guilty  of  an  offence,  and 
shall  be  Ifahle  on  summary  convic- 
tion to  a  fine  not  exceeding  five  hun- 
dred dollars,  or.  In  the  case  of  a  sec- 
ond or  subsequent  offence,  either  to 
such  fine  or  to  Imprisonment  for  a 
term  not  exceeding  four  months,  or 
to  both"). 

73.  Bee  supra  I  176. 

74.  Act  March    4.    1909    (SS   U.  B. 
St  at  L.  1076  c  120  I  12). 

7B.     U.  a.  Rev.  St  9  4960. 
re.     Act   M^reh    4.    1909    (SC   V.  & 
St  at  L,  1076  c  620  f  17). 


For  later  oaaea,  davalopiiiaats  and  ohaacea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


Pi— ent  Law.  Any  person  who,  with  fraudulent 
intent^  inserts  or  ImpreBses  the  statutory  notice  of 
eopynght,  or  words  of  the  same  purport,  in  or  on 
any  oncopyrighted  artiele  is  guilty  of  a  misde- 
meanor, punishable  by  a  fine  of  not  less  than  one 
hundred  dollars,  and  not  more  than  one  thousand 
dollars."  Any  person  who  knowingly  issues  or  sells 
any  artiele  bearing  a  notice  of  United  States  copy- 
rig'ht,  whieh  has  not  been  copyrighted  in  tlus 
.country,^*  or  who  knowingly  imports  any  article 
bearing  such  notice,  or  worids  of  the  same  purpor^ 
whieh  has  not  been  copyrighted  in  this  country,** 
is  liable  to  a  fine  of  one  hundred  dollars.  The  im- 
portation into  the  United  States  of  any  article 
bearing  a  false  notice  of  copyright  when  there  is 
no  existing  copyright  thereon  in  the  United  States 
is  prohibited.  \ 

[f  450]  2.  Under  Former  Law.  The  former  law 
parescribed  a  penalty  of  one  hundred  dollars  for  the 
use  of  a  false  copyright  notice,  recoverable  one  half 
for  the  person  who  should  sue  for  such  penalty,  and 
one  half  to  the  use  of  the  United  States."^  This 
provision  is  as  old  in  the  copyright  law  as  the 
requirement  of  notice  on  the  copyrighted  work,  both 
having  been  brought  into  the  law  by  the  act  of 
1802.'^  The  substituted  provisions  of  the  present 
law  are  closely  analogous.^  Like  other  penal  stat- 
utes,^ this  provision  was  strictly  construed."  The 
provision  as  it  read  in  its  earlier  form  was  con- 
strued as  imposing  the  x>enalty  only  in  the  case  of 
using  the  notice  on  copyrightable  articles,*"     But 


this  was  changed  I 
immaterial  whethei 
was  wrongfully  ph 
subject  of  copyrig 
notice  must  contai 
notice  of  copyright 
it  to  the  statutory 
immaterial  that  thi 
was  inscribed  at  a 
the   statute    direct 
under   different   ci 
separate  copies,  eat 
stituted  a  separate 
of  many  copies  wi 
one  offense  was  cor 
a  petition  alleging 
oopies  bearing  the 
of  action.''    In  its 
ized  only  the  pers( 
inserted,  the  false 
no  extraterritorial 
curred  where  the 
inserted  abroad,  ai 
and  sold  in  this  c< 
was  cured  by  ame 
one  who  knowingly 
article  bearing  a 
was  not  a  violatio 
cut  or  print  of  a 
copyright,  althougl 
rately  copyrighted 


T7.  Act  March  4.  1909  (S  U.  S.  St. 
«t   L.  10T&  c  820  I  »). 

n.  Act  March  4.  1909  (SB  U.  S. 
St.  at  L.  1076  c  120  f  t»>. 

Voxmar  law  om  tliJa  salijaat  see 
infra  I  4B0. 

fa.  Act  March  4,  1909  (15  U.  B. 
St.  at  Ii.  1075  c  SiO  i  29). 

80.  Act  March  4,  1909  (SE  U.  8. 
St.  at  L.  1076  o  <20  {  80).  Sea  supra 
t  440. 

81.  U.  8.  Rev.  St.  t  ****'  <M 
amended  by  Act  March  8,  1891  (86 
Bt.  at  Ii.  1109).  and  by  Act  March  8, 
1897  (29  St.  at  I:.  694);  Rlsney  v. 
DuttOD,  77  Fed.  176;  Q.  &  C.  Merrlam 
Co.  V.  United  Dictionary  Co.,  146  Fed. 
864.  78  CCA  470  Irey  140  Fed.  768, 
and  aff  208  U.  S.  260,  28  SCt  290,  62 
L.  ed.  478];  McLousnlln  T.  Raphael 
Tuck,  etc.,  Co..  116  Fed.  86,  63  CCA 
608  raff  191  U.  S.  267,  24  SCt  106,  48 
L.  ed.  178]. 

[a]  Sole  appU*<Lr— (1)  "The  title 
and  the  first  8  and  last  84  paces  of 
the  English  edition  were  difierent 
from  tne  domestic  edition.  This 
being  true,  is  it  not  evident  that  to 
have  Inserted  such  notice  would  have 
been  a  violation  of  section  4963,  Rev. 
St.  [U.  S.  Comp.  St.  1901.  p.  3412], 
subjecting  the  offender  to  a  penalty 
of  11007  It  is  not  to  be  Imagined  the 
law  demanded  a  violation  of  Itself." 
G.  &  C.  Merrlam  Co.  v.  United  Dic- 
tionary Co..  146  Fed.  864,  869,  76  CCA 
470  [rev  140  Fed.  768.  and  aff  208  U. 
S.  260,  28  SCt  290,  62  L.  ed.  478].  (2) 
The  Insertion  of  a  print  or  cut  as  an 
advertisement  In  a  trade  paper  clr- 
'  culatlng  among  all  who  choose  to  pay 
for  It  is  a  publication  within  Rev.  St. 
It  4962,  4968.  Rigney  v.  Dutton.  77 
Fed.  176. 

88.  Act  April  29,  1802  (2  U.  S.  St. 
at  U  171  c  86  I  4);  Act  Febr.  8,  1831 
(4  U.  S.  St.  at  U  486  c  16  I  11);  Act 
July  8,  1870  (16  U.  S.  St.  at  L.  198  c 
230  i  98);  U.  S.  Rev.  St.  (1873)  } 
4968;  Act  March  8,  1891  (26  U.  S. 
St  at  L.  1106  c  566  i  6):  Act  March 
.8,  1897   (29  U.  S.  St.  at  L.  694). 

88.    See  supra   t   449. 

St.  OoBStnwtlOB  of  paaal  stattrtss 
see  Statutes  [36  Cyc  1180]. 

SB.  Hoertel  y.  Raphael  Tuck  Sons 
Co.,  94  Fed.  844:  Ross  y.  Raphael 
Tuck,  etc„  Co.,  »i  Fed.  128,  88  CCA 


406;  Ferrett  v.  AtwIIl,  8  F.  Cas.  Mo. 
4,747,  1  Blatchf.  161. 

88,  Taft  V.  Stephens  Llth.,  etc., 
Co.,  88  Fed.  28:  Rosenbach  v.  Drey- 
fuss,  2  Fed.  217. 

[a]  Bubjeot  of  oop)rxl|1tt  wltUa 
zu*. — A  cut  or  print  may  be  a  proper 
subject  of  copyright,  altlMugh  the 
person  by  whom  it  is  prepared  is  not 
entitled  to  copyright  it  Rigney  v. 
Dutton,  77  Fed.  176. 

87.  Act  March  8,  1897  (29  U. 
S.  St.  at  L.  694):  McLiOughlin  v. 
Raphael  Tuck,  etc.,  Co..  191  UT S.  267. 
24  SCt  106.  48  L.  ed.  178  [aff  116  Fed. 
86.  63  CCA  608]. 

88.  BniaotaBoy  of  aotlM  of  oopy- 
viglit  see  supra  ||  214-217. 

88.  Hoertel  v.  Raphael  Tuck  Sons 
Co..  94  Fed.  844. 

[a1  irotlc*  maaltOat  data  of  copj- 
ilghi^^rhe  penalty  was  not  Incurred 
by  using  a  notice  which  was  defect- 
ive In  that  it  did  not  contain  any 
data  of  alleged  cqpyrigjit  Hoertel 
V.  Raphael  Tuck  Sons  Co.,  94  Fed. 
844. 

80.  Rigney  v.  Raphael  Tuck,  etc., 
Ck>.,  77  Fed.  178  (where  it  was  held 
that  the  notice  need  not  be  inserted 
on  one  of  the  pages  named  in  Rev. 
St  i  4962). 

81.  Taft  V.  Stephens  Lith.,  etc.,  Co., 
88  Fed    28. 

88.  Taft  V.  Stephens  Lith.,  etc., 
Co.,  38  Fed.  28. 

83L  Taft  V.  Stephens  L>tth.,  etc. 
Co..  38  Fed.  28. 

84.  .  Ross  y.  Raphael  Tuck,  etc, 
Co.,  91  Fed.  128,  38  CCA  406. 

[a]  Vaxsonal  Insertion  nnascas- 
■ary. — The  penalty  Is  Incurred  by  one 
who  causes  the  publication  in  a  trade 
paper  of  an  uncopyrighted  print  or 
cut,  with  a  notice  of  copyright  at- 
tached, although  he  does  not  himself 
insert  or  impress  such  notice.  Rig- 
ney V.  Dutton,  77  Fed.  176. 

86.  See  supra  i  89. 

88.  United  Dictionary  Co.  v.  Q.  & 
C.  Merriam  Co.,  208  U.  S.  860.  28  SCt 
290.  62  L.  ed.  478:  McLoughlln  v. 
Raphael  Tuck,  etc,  Co.,  191  U.  S.  267, 
24  SCt  106,  48  L.  ed.  178  [aff  US  Fed. 
86,  53  CCA  5081;  Ross  v.  Raphael 
Tuck,  etc,  Co.,  91  Fed.  188,  33  CCA 
406. 

87.  Act  March  3,  1897  (29  U.  S.  St 
at..,Li..<94);   McLoughlin  v.  lUpbael 
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f  I  Fi»6ednre.  The  penalty  imposed  by  the  statute 
vdiitUl  not  be  recovered  in  the  name  of  more  than 
«n0  pejrson.**  The  snmmons  was  required  to  be  in- 
iddrsed  wit&  a' reference  to  the  statute;^  but  serving 
la  declaration  referring  to  the  statute  at  the  same 
.time  pvocessi  was  served  on  defendant  was  suffi- 
^flient.''  The  petition  or  complaint  was  required  to 
•Ulbge'.all  the  facts  necessary  to  sho~w  that  defend- 
ant wm  liable  under  the  statute,  if  the  petition  or 
.A^n^laint  was  true,  not  merely  that  he  might  be 
lUable.* 


[%  451}  3.  Under  Canadian  Statute.  The  oop7- 
right  act  of  Canada  provides  a  penalty  for  the  use 
of  a  false  notice  of  copyright.* 

[i  45^]  E.  Fraodnlent  Benumtl  or  Alteratioa  of 
Kotics  of  Copyright.  Any  person  who,  with  fraadn- 
lent  intent,  removes  or  alters  the  copyright  notice 
on  any  article  duly  oopjnrighted  is  guilty  of  a  ioi»- 
demeanor,  and  punishable  by  a  fine  of  not  less  than 
one  hundred  dollars,  and  not  more  than  one  thou- 
sand dollars.' 


ZIV.   UTTERNATIONAL  OOPYBiaHT 


''  [$  '453]  A.  Oeberally.  As  a  general  proposition, 
;,the  •  courts  of  one  country  do  not  protect  a  foreign 
icopyfight,'  because  it  has  no  extraterritorial 
operafibh.''  International  copyright  protection  can 
be'  ohtained  in  only  two  ways:  (1)  By  securing 
'jSeparate  and  independent  copyrights  in  each  of  the 
countries  where  protection  is  sought,  in  accordance 
with  the  laws  of  each  such  country,  and  (2)  by 
'virtue  of  international  conventions  or  treaties  pro- 
Tiding  for  mutual  recognition  and  protection  of  the 
literary  and  intellectual  property  of  the  citizens  of 
'the  countries  which  are  parties  to  such  treaties  or 
tibiiventions.  To  citizens  of  the  United  States  seek- 
ing copyright  protection  in  other  countries,  some- 
rtihie^  the  flr^  method  is  available,  and  sometimes 
the  second,  and  sometimes  neither.^  The  ideal  form 
of-  international  copyright  protection  is  an  arrangpe- 
ment  by  treaty  or  convention  whereby  the  proprie- 
tor •£  a  copyright  in  any  country,  party  to  the  con- 
VentioJi,  enjojTS  without  further  formalities  copy- 


right in  all  the  other  countries  to  the  fail  extent 
provided  by  their  respective  laws.  Such  form  of 
international  protection  is  provided  by  the  conven- 
tions of  Berne  of  1886;  and  of  Berlin  of  1908,  to 
which  most  of  the  important  European  countries 
are  parties,'  and  by  the  convention  of  Buenoe  Aires 
to  which  the  United  States  and  various  South  and 
Central  American  countries  are  parties.^"  The  vari- 
ous international  conventions  show  a  gradual  ap- 
proach to  an  agreement  on  a  univerml  code  of 
copyright  law,  and  represent  the  result  of  tiie  best 
thought  and  opinion  on  that  much  debated  snbjeet. 
[$  454]  B.  International  Selations  of  United 
States.  The  United  States  is  not  a  party  to  either 
the  Convention  of  Berne  or  that  of  Berlin;  but  as 
elsewhere  shown  a  system  of  reoiprocal  copyright 
relations  has  been  established  by  which  oitiiiens  of 
the  United  States  are  entitled  to  obtain  copyright 
in  various  foreign  countries."    A  list  of  such  eonn- 


erti 
77 


Rigney  v.  Dutton, 


.  _,_i  pictures. 
Pea.  176. 
;   •>.    Ferrott  V.  At  will,  «  P.  Cas.  No. 
C7»7,  1  Blatchf.  151. 

1.    Brown    T.    Church,   6    Fed.    41; 
l&rown  V.  Ponfl,  S  Fed.  81. 
■  S.    Brown  v.  Pond,  5  Fed.  81. 

8.  Rlgney  v.  Raphael  Tuck,  etc., 
■Co..  77  Fea.  173;  Taft  ▼.  Stephens 
IJth.,  etc.,  Co.,  88  Fed.  88;  Rosenbach 
+.  DreyfUBS,  2  Fed.  817. 

[a]  A  «oiBiiflaiaX  founded  on  Rev. 
at.  {  4968,  to  recover  a  penalty  for 
Inserting  a  notice  of  copyright  In 
an  uncopyrlghted  book,  which  states 
that  on  a  -certain  date  "the  defend- 
ant, at  the  city  of  New  York.  In  the 
Mate  of  New  fork,  did  publish  and 
'Issue  a  certain  book  entitled  .  .  . 
'(giving  title],  and  in  and  iipon  said 
•Do6k  aid  knowingly  insert  and  im- 
press a  false  and  untruthful  notice 
•that  :  the  same  was  copyrighted, 
^Whlch:  notice  weus  in  the  following 
■words,'  'Copyright,  1896,  by  Raphael 
'Tuck  ft'  Sons,  Ltd.,' "  Is  not  de- 
(nurrable  because  It  fails  to  deny 
•thai!  the  book  is  made  up  of  copy- 
iVgtated  matter;,  nor  on  the  ground 
that  it  falls' top  state  the  locality 
>Wbere .  the  <'flctltious  notice  was  In- 
«ertedr  nor  because  it  does  not  allege 
fthat  tn«  false  notice  weui  inserted  on 
<Ui«  .title-page  or  the  ];iage  imrae- 
lOlately  following.  But  a  statement 
fthat  the  hook  was  Uot  copyrighted  by 
Idefetudant  is  not .  egulvalent  to  a 
BtateRiait  that  defendant  had  not  ob- 
.talned-' a  ,«opyrlght  thereon,  and  is 
demurrable..  Rigney  v.  Raphael  Tuck, 
l«t€l,  Co,,  77  Fed.  173,  174. 
•■  «  Rev.  St.  (1888)  c  62:  Lancefleld 
V.'Anglo-Canadlan  Music  Pub.  Assoc, 
86  Ont.  457. 

.i!  fa]  vAppUoaUon  of  stetwia. — "Two 
.Bolnts  oi  law  were  made  against  his 
-, title:.  First,    that   section  17   of   the 
Copyright  Act  has  been  violated  by 
.,the  pl&ln'tUI.     I  ain  against  this  ob- 
jection, as  fatal.    It  may  be  a  matter 
.at   penWty.   but    I    do    not    think    it 
'would  be  even  that  considering  what 
■Was  done.     The  plaintiff  appears  to 


was  going  to  copyright,  with  notice 
thereon  of  copyright  having  been 
secured,  before  he  had  actually  taken 
the  requisite  steps  to  obtain  a  copy- 
right. This,  however,  was  merely  In 
anticipation  of  applying  for  and  ob- 
taining it.  It  saved  expense,  it  was 
sanctioned  by  the  practice  of  the 
office  at  Ottawa,  and  there  was  no 
publication  of  the  book  till  after  his 
statutory  title  was  complete."  Oenu- 
mlll  V.  Garland,  12  Ont.  138.  141  tapp 
dlsm  14  Can.  S.  C.  381]. 

6.  Act  March  4,  1969  (85  0.  8.  St. 
at  L.  1076  c  820   {  29). 

e.  Qulchard  v.  Mori.  9  Ij.  J.  Ch. 
O.  S.  227;  Page  v.  To-wnsend,  B  Sim. 
396,  9  SngCh  895.  68  Reprint  886;  De 
Londre  v.  Shaw,  2  Sim.  287,  2  BngCh 
237,  67  Reprint  777. 

7.  See  supra  {  89. 

[al  "Yhb  aotaal  tew  of  aattoaa 
knows  no  exclusive  risht  of  an  au- 
thor to  the  proceeds  of  his  work,  ex- 
cept that  which  Is  enforced  by  the 
municipal  law  of  his  own  country, 
which  can  operate  nowhere  but  in  its 
own  Jurisdiction.  As  soon  as  a  copy 
of  a  book  is  landed  In  any  foreign 
country,  all  complaint  of  its  republi- 
cation is,  in  the  absence  of  a  treaty, 
fruitless,  because  no  means  of  re- 
dress exist,  except  under  the  law  of 
the  author's  own  country.  It  be- 
comes public  property,  not  because 
the  Justice  of  the  case  is  changed, 
by  the  passage  across  a  sea  or  a 
boundary,  but  because  there  are  no 
meana  of  enforcing  the  private  right. 
The  law  of  nations,  being  in  great 
part  a  body  of  customary  rules,  de- 
pends upon  the  practice  of  nations; 
and  what  has  not  been  practised,  can- 
not be  afllrnied  to  be  part  of  that 
law.  But  the  real  equity  of  the  case, 
founded  in  the  principles  which  gov- 
ern other  rights,  requires  that  the 
author's  interest  in  his  book  should 
be  respected  throughout  the  globe,  as 
much  as  the  interest  of  a  merchant 
in  a  bale  of  goods.  The  natural  Jus- 
tice of  the  case,  therefore,  has  be- 
tween   some    nations   led    to    treaty 


n^ve  had'l^rlnted  the  book  which  he    stipulations,     by     which    alone     the 


casus  omissus  of  the  public  law  can 
be  supplied:  and  the  example  of  thoss 
nations,  which  have  thus  sunpUed 
the  omission,  shows  ithat  consis^ney 
with  the  prln<dplea  of  justice  r«- 
quires."     Curtis  Copyright  p  28. 

a     See  infra  (t  4S4,  466. 

[a]  The  dUBenUUs  av4  daacsi* 
attending  the  first  method,  that  of 
obtaining  independent  copyrights  in 
the  several  countries,  are  manifest. 
Some  of  such  countries  may  limit  the 
benefit  of  their  copyright  laws  to 
their  own  citizens  or  residents,  and 
In  such  cases  no  protection  oan  be 
there  secured  by  nonresident  Ameri- 
can oitlxens.  •  Even  if  such  countries 
grant  copyrights  to  citisens  of  other 
countries,  the  copyrights  must  be  ob- 
tained by  compliance  with  the  un- 
familiar formalities  and  conditions 
nrescrlbed  by  the  forelgnHaws,  which 
Involve  difficulty,  delay,  and  expense. 
The  greatest  danrer.  however,  is  that 
a  premature  publication  in  a  foreign 
opuntry  may  defeat  the  United  States 
copyright.    See  supra  I  107. 

9.  See  Infra  %  465. 

10.  See  Infra  |  466. 

11.  See  supra  %%  158.  181.  168. 
"So  far  as  appears,  the  copyright 

granted  by  the  E<ngll8h  government 
was  in  strict  conformity  to  the  laws 
of  that  nation.  Indeed,  if  at  all.  it 
had  to  be  as  prescribed  by  the  law 
of  Englbnd,  for  Congress  had  no 
authority  to  define  the  conditions 
upon  which  a  copyright  might  be. 
granted  by  a  foreign  nation.  The 
Congress  by  their  legislation  did  not 
assume  such  authority,  but  merely 
as  an  act  of  amity  provided  that 
when  a  foreign  state  or  nation  per- 
mits to  citizens  of  the  United  States 
the  benefit  of  oopyrlght  on  substan- 
tially the  same  basis  as  to  Its  o-wn 
citisens,  then  a  eltlsen  or  subject  of 
such  foreign  state  or  nation  should 
have  the  privileges  relative  to  copy- 
right as  conferred  by  law  upon  citi- 
sens of  this  country.  .  Con- 
gress did  not  assume  to  give  to  citi- 
zens of  this  country  the  right  to  a 
foreign  oopyrlght,  but  doubtless  did 


'  For  tetat 'cases,  devslopments  and  duuiges  in  the  law  see  cumulative  Annotations,  same  title,  p«c«  and  aots  aniBlMr. 


34. 
35. 
38. 
37. 


tries  is  ^ven  below.*^  By  taking  advantage  of  this 
sitnation  and  obtaining  a  copyright  under  the  laws 
of  a  foreign  country  which  is  a  party  to  the  Con- 
vention of  Berne  or  that  of  Berlin  a  citizen  of  the 
United  States  may  obtain  for  his  work  protection 
in  all  the  countries  of  the  Copyright  Union  estab- 
lished by  such  conventions.^^  The  simplest  method 
is  to  obtain,  in  addition  to  the  United  States  copy- 
right, a  British  copyright.^*  The  latter  will  confer 
-widespread  protection  in  the  British  Empire  itself,^'' 
and  also  in  all  countries  which  are  members  of  the 
International  Union." 

British,  copyright.  Under  former  laws  citizens  of 
the  United  States  were  entitled  to  British  copy- 
righf  on  making  first  or  contemporaneous  publica- 
tion in  England."  Under  the  present  law,  an 
American  citizen  can  obtain  British  copyright  for 
&  published  work  only  by  making  first  or  simnltane- 
ons  publication'*  within  some  part  of  the  British 
dominions  to  which  the  act  of  1911  extends."*  By 
order  in  council  the  British  act  of  1911  was  ex- 
tended to  citizens  and  residents  of  the  United  States 
in  like  manner  as  if  the  authors  had  been  British 
subjects,  or  residents  within  the  parts  of  the  British 
dominions  to  which  said  act  extends,  on  the  terms 
and  conditions  specified  in  the  order."  This  ordei* 
does  not  extend  the  act  to  works  first  published  in 
the  United  Statie,  and  it  is  for  this  reason  that  it 

all  they  could  do.  encouraged  forelam 
nations,  who  alone  could  grant  the 
beneflts.  to  do  bo,  and  In  legal  effect 
authorised  citizens  of  this  country 
to  seek  copyright  beneflts  in  foreign 
countries  upon  the  conditions  pro- 
vided for  them."  G.  C.  Merriam  Co. 
V.  United  Dictionary  Co.,  146  Fed. 
S54,  3B8,  76  CCA  470  Trev  140  Fed. 
768,  and  aff  208  U.  S.  2S0,  28  SCt  290, 
S2  L.  ed.  478]. 

18.  Austria.  Belgium,  Chile,  Costa 
Rica,  Cuba,  Denmark,  France,  Ger- 
many, Great  Britain  and  British  poa- 
aesslons,  Hungary,  Italy,  Luxem- 
burg, Mexico,  Netherlands  and  pos- 
sessions. New  Zealand,  Norway,  Por- 
tugal, Spain,  Sweden,  Switzerland. 
This  list  speaks  as  of  August,  1917. 
and  is  limited  to  proclamations  under 
the  present  law. 

13.  See  infra  |  465. 

14.  Stattitory  reanlranMita  to  ol*- 
tain  Brlttah  aopyxigbt  see  supra 
I  220  et  seq.  See  also  infra  this  sec- 
tion text  and  notes  18-25. 

15.  See  supra  t  77  et  seq. 

16.  See  Infra  j   455. 

17.  See  supra  S  161. 
IS.  See  supra  !  224. 
[a]     Under     the    tortam    IntMna- 

tionM  oopyricht  acta,  investitive  pub- 
lication might  be  made  in  any  of  the 
British  possessions.    See  supra  {  224. 

19.  UmnltaBcinM  ynbUeatloii  see 
supra  9  221. 

30.     See  supra  S  231. 

Bxtant  of  operation  of  British 
*tat«t«B  see  supra  (  77  et  aeq. 

81.  Order  in  Council  of  Febr.  8, 
1915,  Statutory  Rules  and  Orders 
(1915)  No.  130. 

[a]  TiM  terms  and  ooudlttona 
specified  in  this  order  are  (1)  that 
the  term  of  British  copyright  shall 
not  exceed  that  conferred  by  the  law 
of  the  United  States:  (11)  that  the 
British  copyright  shall  depend  on  the 

Performance  of  the  conditions  and 
ormaliUes  prescribed  by  the  law  of 
the  United  States;  (ill)  that  in  the 
application  of  {  24  of  the  Copyright 
Act  1911,  the  date  of  the  commence- 
ment of  the  Order,  1.  e.,  Jan.  1.  1915, 
shall  be  substituted  for  the  26th  of 
July,  1910.  in  suba  1  (b).  It  is  fur- 
ther provided  that  the  Order  shall 
apply  to  all  of  the  British  dominions, 
colonies,  and  possessions,  except  the 
Dominion  of  Canada,  the  Common- 
irealth  of  Australia,  the  Dominion  of 
New  Zealand,  the  Union  of  South 
Africa,  and  Newfoundland.    Order  in 


still  remains  nee 
publication  in  £ 
British  domimoi 
for  an  Americai 
right.'^  ,  The  so: 
the  unpublished 
residents  to  the 
and  apparently 
be  protected  as  1 
the  United  Stat 
protection  is  sul 
conditions  and  f 
the  United  Stat 
unpublished  wo: 
statute." 

Fan-American 
Mexico  and  Bm 
United  States  is 
right  is  establis 
and  several  Sout 

Japan  and  CI 
the  United  Stat 
rocal  copyright 
exchange  of  rati 
cable  to  works 
other  treaties  h 
deal  with  the  p 
and  Korea."    T 


Council  of  Febr.   8,   1916,   Statutory 
Rules  and  Orders  (1915)  No.  180. 
88.     See  supra  §   221. 
8B.    See  supra  t{   181-186. 
See  supra  note  21  [a]. 
See  supra  i  4. 
See   Infra   9   466. 
Proclamation     by    the 


Presl- 
2890). 
japui 


dent.  May  17,  1906  (84  St.  at  L. 

[a]  Tlw    oonvantlon    with 
provides: 

"Article  I.  The  subjects  or  eltisens 
of  ^ch  of  the  two  High  Contracting 
Parties  shall  enjoy  in  the  dominions 
of  the  other,  the  protection  of  copy- 
right for  their  works  of  literature 
and  art  as  well  as  photographs, 
against  Illegal  reproduction,  on  the 
same  baisls  on  which  protection  is 
granted  to  the  subjects  or  citizens 
of  the  other,  subject  however  to  the 
provisions  of  Article  II  of  the  pres- 
ent Convention. 

"Article  II.  The  subjects  or  citi- 
zens of  each  of  the  two  High  Con- 
tracting Parties  may  without  author- 
ization translate  books,  pamphlets  or 
any  other  writings,  dramatic  works, 
and  musical  compositions,  published 
in  the  dominions  of  the  other  by  the 
subjects  or  citizens  of  the  latter,  and 
print  and  publish  such  translations. 

"Article  III.  The  present  Conven- 
tion shall  be  ratifled.  and  the  ratifi- 
cations thereof  shall  be  exchanged 
at  Toklo  as  soon  as  possible.  It  shall 
come  into  operation  from  the  date 
of  the  exchange  of  ratifications,  and 
shall  be  applicable  to  such  works 
only  aa  shall  be  published  after  it 
shall  have  come  into  operation. 
Either  of  the  Contracting  Parties 
shall  have  the  right  at  any  time,  to 
give  notice  to  the  other  of  Its  inten- 
tion to  terminate  the  present  Con- 
vention, and  at  the  expiration  of 
three  months  after  such  notice  Is 
given  this  Convention  shall  wholly 
cease  and  determine."   ., 

[b]  The  oopyrlcht  laws  of  japan 
may  be  obtained  from  the  register  of 
copyrights  at  Washington,  being 
printed  in  English  as  Copyright  Office 
Bui.   No.   11. 

38.  Proclamation  by  the  President, 
Aug.  11,  1908   (35  St.  at  L..  2044). 

[a]  The  treaty  with  Japan  regaxO- 
in«r  eopyxlcht  In  Ohla*  provides: 

^'Article  II.  The  citlsens  or  sub- 
jects of  each  of  the  two  High  C!on- 
tracting  Parties  Shall  enjoy  in  China 
the  protection  of  copyright  for  their 
works  of  literature  and  art  aa  well 


Digitized  by 


Google 


1230     [13  C.  J.] 


COPYRIGHT  AND  LITERARY  PROPERTY 


[§§  454-455 


United  States  and  China  of  October  8.  1903,  eon- 
tains  an  article  relating  to  copyright. 

Ckrmaay.  A  convention  exists  between  the  United 
States  and  Germany  providing  for  reciprocal  copy- 
right privileges  in  the  respective  countries.'^ 

Hnngaiy.  A  convention  exists  providing  for  re- 
ciprocal' copyright  protection  between  the  United 
States  and  Hungary,  which  went  into  force  Octo- 
ber 16, 1912." 


[\  4551  0.  Oonventioii*— 1.  Of  Bmha,  Paxis,  flad 
Berlin.  The  Berne  Convention  created  an  Interna- 
tional Copyright  Union  between  the  contracting 
countries,  for  the  protection  of  the  rights  of 
authors  over  their  literary  and  artistic  works.** 
This  convention  was  modified  by  an  Additional  Act 
and  an  Interpretative  Declaration  signed  at  Paris 
in  1896."  These  conventions  have  now  been  re- 
placed by  the  Convention  of  Berlin,**  except   as  to 


Korea  simultaneouBly  with  the  op- 
eration of  this  convention,  laws  and 
regulations  relative  to  Inventions,  de- 
slgms,  trade-marks  and  copyrlerhts 
similar  to  those  which  now  exist  In 
Japan.  These  laws  and  reeulatlons 
are  to  be  applicable  to  American  citi- 
zens In  Korea  equally  as  to  Japanese 
and  Korean  subjects.  In  case  the  ex- 
isting laws  and  regulations  of  Japan 
referred  to  In  the  preceding  para- 
graph shall  hereafter  be  raodlfled. 
those  laws  and  regulations  enforced 
in  Korea  shall  also  be  modified  ac- 
cording to  the  principle  of  such  new 
legislation. 

"Article  TI.  The  Government  of  the 
United  States  of  America  engages 
that  in  case  of  the  infringement  by 
American  citizens  of  inventions,  de- 
signs, trade-marks  or  copyrights  en- 
titled to  protection  In  Korea,  such 
citizens  snail  in  these  respects  be 
under  the  exclusive  jurisdiction  of 
the  Japanese  courts  in  Korea,  the 
extraterritorial  iurlsdlctlon  of  the 
United  States  being  waived  In  these 
particulars. 

"Article  in.  Citizens  of  posses- 
sions belonging  to  the  United  States 
shall  have  in  respect  to  the  applica- 
tion of  the  present  convention  the 
same  treatment  as  citizens  of  the 
United  States. 

"Article  IV.  Korean  subjects  shall 
enjoy  In  the  United  States  the  same 
protection  as  native  citizens  in  re- 
gard to  inventions,  designs,  trade- 
marks and  copyrights  upon  the  ful- 
fillment of  the  formalities  prescribed 
by  the  laws  and  regulations  of  the 
■  United  Statea 

"Article  V.  Inventions,  designs, 
trade-marks  and  copyrights  duly  pat- 
ented or  registered  in  Japan  by  citi- 
zens of  the  United  States  prior  to  the 
enforcement  of  the  laws  and  regula- 
tions mentioned  in-  Article  I  hereof 
shall  without  further  procedure  be 
entitled  under  the  present  convention 
to  the  same  protection  in  Korea  as 
is  or  may  hereafter  be  there  accorded 
to   the  same  Industrial  and  literary 

Iiropertles  similarly  patented  or  reg- 
stered-  by  Japanese  or  Korean  sub- 
jects. Inventions,  <deslgns,  trade- 
marks and  copyrights  duly  patented 
or  registered  In  the  United  States  by 
citizens  or  subjects  of  either  High 
Contracting  Party  or  by  Korean  sub- 
jects prior  to  the  operation  of  the 
present  convention  shall  similarly  be 
entitled  to  patent  or  registration  in 
Korea  without  the  payment  of  any 
fees,  provided  that  said  inventions, 
designs,  trade-marks  and  copyrights 
are  of  such  a  character  as  to  permit 
of  their  patent  or  registration  under 
the  laws  and  regulations  above-men- 
tioned and  provided  further  that  such 
patent  or  registration  is  effected 
within  a  period  of  one  year  after  this 
convention  comes  Into  force." 

30.  Treaty  of  Oct.  8,  1903  (38  St. 
at  L.  2213  art  11). 

[a]  TrcatT  with  OUsa. — "Article 
XT. — Copyright.  Whereas  the  Gov- 
ernment of  the  United  States  under- 
takes to  give  the  benefits  of  Its  copy- 
right laws  to  the  citizens  of  any  for- 
eign State  which  gives  to  the  citizens 
of  the  United  States  the  benefits  of 
copyright  on  an  equal  basis  with  Its 
own  citizens: — Therefore  the  Govern- 
ment of  China,  in  order  to  secure 
such  benefits  In  the  United  States  for 
its  sublects,  now  agrees  to  give  full 
protection.  In  the  same  way  and  man- 
ner and   subject   to   the  same  condi- 


tions upon  which  it  agrees  to  protect 
trade-marks,  to  all  citizens  of  the 
United  States  who  are  authors,  de- 
signers or  proprietors  of  any  book, 
map.  print  or  engraving  especially 
prepared  for  the  use  and  education 
of  the  Chinese  people,  or  translation 
Into  Chinese  of  any  book.  In  the  ex- 
clusive right  to  print  and  sell  such 
book,  map,  print,  engraving  or  trans- 
lation In  the  Eteplre  of  China  during 
ten  years  from  the  date  of  registra- 
tion. With  the  exception  of  the 
books,  maps,  etc.,  specified  above, 
which  may  not  be  reprinted  In  the 
same  form,  no  work  shall  be  entitled 
to  copyright  privileges  under  this 
article.  It  is  understood  that  Chinese 
subjects  shall  be  at  liberty  to  make, 
print  and  sell  original  translations 
into  Chinese  of  any  works  written  or 
of  maps  compiled  oy  a  citizen  of  the 
United  States.  This  article  shall  not 
be  held  to  protect  against  due  process 
of  law  any  citizen  of  the  United 
States  or  Chinese  subject  who  may 
be  author,  proprietor  or  seller  of  any 
publication  calculated  to  injure  the 
well-being  of  China," 

31.  Proclamation  by  the  President, 
April  16,  1892   (27  St.  at  L.  1021). 

[a]  The  ooliTsntion  with  (tar- 
many  provides: 

"Article  I.  Citizens  of  the  United 
States  of  America  shall  enjoy,  in  the 
German  Empire,  the  protection  of 
copyright  as  regards  works  of  liter- 
ature and  art,  aa  well  as  photographs, 
against  Illegal  reproduction,  on  the 
same  basis  on  which  such  protection 
Is  granted  to  subjects  of  the  Empire. 

"Article  II.  The  United  States 
Government  engages.  In  return,  that 
the  President  of  the  United  States 
shall,  In  pursuance  of  section  13  of 
the  Act  of  Congress  of  March  3,  1891, 
issue  the  proclamation  therein  pro- 
vided for  fn  regard  to  the  extension 
of  the  provisions  of  that  Act  to  Ger- 
man subjects,  as  soon  as  the  Secre- 
tary of  State  shall  have  been 
officially  notified  that  the  present 
agreement  has  received  the  necessary 
legislative  sanction  in  the  German 
Empire. 

"Article  III.  This  agreement  shall 
be  ratified,  and  the  ratifications  shall 
be  exchanged  at  Washington  as  soon 
as  possible.  The  agreement  shall  go 
into  operation  at  the  expiration  of 
three  weeks  from  the  date  of  the  ex- 
change of  its  ratifications,  and  shall 
be  applicable  only  to  works  not  pub- 
lished at  the  time  when  It  shall  nave 
gone  Into  operation.  It  i^all  remain 
in  force  until  the  expiration  of  three 
months  from  the  day  on  which  notice 
of  a  desire  for  the  cessation  of  Its 
effects  shall  have  been  given  by  one 
of  the  contracting  parties." 

8S.     37  St  at  L.  lesi. 

[a]     Ooavaatiaa  with  Knngarj^— 

"Article  1.  Authors  who  are  citizens 
or  subjects  of  one  of  the  two  coun- 
tries or  their  assigns  shall  enjoy  in 
the  other  country,  for  their  literary, 
artistic,  dramatic  musical,  and  pho- 
tographic works  (whether  unpub- 
lished or  published  in  one  of  the  two 
countries)  the  same  rights  which  the 
respective  laws  do  now  or  may  here- 
after grant  to  natives.  The  above 
provision  includes  the  copyright  con- 
trol of  mechanical  musi<MLt  reproduc- 
tlona 

"Article  2.  The  enjoyment  and  the 
exercise  of  the  rights  secured  by  the 
present  Convention  are  subject  to  the 
performance    of    the    conditions   and 


formalities  prescribed  by  the  Ijtws 
and  regulations  of  the  countnr  where 
protection  Is  claimed  under  the  pres- 
ent Convention;  such  enjoyment  and 
•ucb  exercise  are  independent  of  the 
existence  of  protection  in  the  country 
of  origin  of  the  work. 

"Article  8.  The  term  of  copyright 
protection  granted  by  the  present 
Convention  shall  be  regulated  X>y  the 
law  of  the  country  where  protection 
Is  claimed. 

"Article  4.  The  present  Convention 
shall  be  ratified  and  the  ratiflcations 
shall  be  exchanged  at  Washington  as 
soon  as  possible. 

"Article  S.  The  present  Conven- 
tion shall  be  put  in  force  one  month 
after  the  exchange  of  ratifications, 
and  shall  remain  in  force  until  the 
termination  of  a  year  from  the  day 
on  which  it  may  have  been  de- 
nounced."  37  St.  at  L.   1681. 

[a]   ConntriM  partlas  to 
-"The   tref 


vsntloa  is  Beamer  "The  treaty  was 
signed  at  Berne  on  September  f, 
18C6,  by  the  plenleotentlaries  of  ten 
nations,  and  ratincationa  were  ex- 
changed in  Berne,  on  September  5. 
1887,  the  procte  verbal  being  signed 
by  the  representatives  of  Great 
Britain,  Germany,  Belgium.  Spain. 
France,  Haiti,  Italy,  Switzerland, 
and  Tunis:  Liberia  was  not  in 
eluded,  although  '  the  representative 
of  that  State  had  signed  the  Conven- 
tion on  September  9,  1886.  The  sig- 
nature upon  the  part  of  France  in- 
cluded Algiers  and  the  other  French 
colonies;  upon  the  part  of  Spain,  all 
Spanish  colonies;  and  upon  the  part 
of  Great  Britain,  India.  Canada. 
Newfoundland,  the  Cape,  Natal.  New 
South  Wales,  Victoria,  Queensland. 
Tasmania,  South  Australia,  West 
Australia,  and  New  Zealand.  The 
following  countries  have  joined  the 
International  Copyright  Union  sub- 
sequent to  the  date  of  Its  formation: 
Luxembourg,  on  June  20,  18S8; 
Monaco,  on  May  30,  1889;  Montene- 
gro, on  July  1,  1898  (but  withdrew 
from  the  Union  on  April  1,  1900); 
Norway,  on  April  13,  1896;  Japan,  on 
July  16,  1899;  Denmark,  on  July  1. 
1903;  Sweden,  on  August  1,  1904.  and 
Great  Britain's  colonies,  the  Trans- 
vaal, and  the  Orange  River  Colony, 
on  May  8,  1903."  Copyright  Office  In- 
formation Circular  No.  4. 

34.  Berne  Convention,  Copyright 
Office  Information  Circular  No.  4. 

35.  Copyright  Office  Information 
Circular  Ko.  4  (where  the  full  text 
is  printed). 

[a]  Vhe  eowBtilM  xatlfyiBC'  the 
Convention  of  Paris  Include  all  the 
countries  which  were  parties  to  the 
Convention  of  Beme  except  Monte- 
negro; but'  Great  Britain  ratified 
only  the  Additional  Act,  and  Nor^ 
way  and  Sweden  ratified  only  the 
Interpretative  Declaration. 

36.  [a]  The  Berlla  CoaTanttaB. 
omitting  formal  and  administrative. 
portions,  provides: 

"Article  1.  The  contracting  conn- 
tries  are  constituted  into  a  Union 
for  the  protection  of  the  rights  of 
authors  fn  their  literary  and  artistic 
works. 

"Article  t.  The  expression  "liter- 
ary and  artistic  works'  includes  all 
productions  in  the  literary,  scien- 
tific or  artistic  domain,  whatever  the 
mode  or  foi^n  of  reproduction,  such 
as:  books,  pamphlets  and  other  writ- 
ings; dramatic  or  dramatlco-muslcal 
works;  choreographic  works  and 
pantomimes,     the     stage    directions 
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members  of  tlie  Union  -which  have  not  ratified  it; 
such  countries  remain  bound  by  the  Conventions  of 
Berne  and  of  Paris  to  the  same  extent  as  before; 
also  countries  ratifying  the  Berlin  Convention  may 
elect  to  remain  bound  by   the  provisions  of  the 

Cmise  en  acine')  of  which  are  fixed 
in  writing  or  otherwise;  musical 
compositions  with  or  without  words 


Berne  Convention  or  the  Additional  Act  of  Paris 
to  which  they  have  previously  subscribed,  as  to 
specific  points,  in  preference  to  the  provisions  of 
the  Berlin  Convention  on  those  points.  The  coun- 
tries which  have  ratified  the  Berlin   Convention, 


drawlnss.  palntlncs;  works  of  archi- 
tecture and  sculpture;  engravinKs 
and  Utbosraphs;  illustrations;  veo- 
Kraphical  charts:  plans,  sketches  and 
plafltio  works  relating  to  geography, 
topography,  architecture,  or  .  the 
■clenoes.  Translations,  adaptations, 
arrangements  of  music  and  other  re- 

firoductlons  transformed  from  a 
Iterary  or  artistic  woiic,  as  well  as 
compilations  from  different  works, 
are  protected  as  original  works  with- 
out prejudice  to  the  rights  of  the 
author  of  the  original  work.  The 
contracting  countries  are  pledced  to 
secure  protection  in  the  case  of  the 
works  mentioned  above.  Works  of 
art  applied  to  industry  are  protected 
BO  far  as  the  domestic  legislation  of 
each  country  allows. 

"Article  3.  The  present  Conven- 
tion applies  to  photographic  works 
and  to  works  obtainea  by  any  proc- 
ess analogous  to  photography.  The 
contracting  countries  are  pledged  to 
guarantee  protection   to  such  works. 

"Article  4.  Authors  within  the 
Jurisdiction  of  one  of  the  countries 
of  the  Union  enjoy  for  their  works, 
whether  unpublished  or  published 
for  the  first  time  In  one  of  the 
countries  of  the  Union,  such  rights, 
in  the  countries  other  than  the  coun- 
try of  origin  of  the  work,  as  the 
respective  Taws  now  accord  or  shall 
hereafter  accord  to  natives,  as  well 
as  the  rights  specially  accorded  by 
the  present  Convention.  The  enjoy- 
ment and  the  exercise  of  such  rights 
are  not  subject  to  any  formality; 
such  enjoyment  and  such  exercise 
are  independent  of  the  existence  of 
protection  in  the  country  of  origin 
of  the  work.  Consequently,  apart 
from  the  stipulations  of  the  present 
Convention,  the  extent  of  the  pro- 
tection, as  well  as  the  means  of 
redress  guaranteed  to  the  author  to 
safeguard  hie  rights,  are  regulated 
exclusively  according  to  the  legisla- 
tion of  the  country  where  the  pro- 
tection^ la  claimed.  The  following  is 
considered  as  the  country  of  origin 
of  the  work:  for  unpublished  works, 
the  country  to  which  the  fiuthor  be- 
longs; for  published  works,  the  coun- 
try of  first  publication,  and  for 
works  published  simultaneously  in 
several  countries  of  the  Union,  the 
country  among  them  whose  legisla- 
tion grants  the  shortest  term  of 
protection.  For  works  published 
simultaneously  in  a  country  outside 
of  the  Union  and  In  a  country  within 
the  Union,  it  is  the  latter  country 
which  Is  exclusively  considered  as 
the  country  of  origin.  By  published 
works  '  ('oeuvres  publlSes  )  must  be 
understood,  according  to  the  present 
Convention,  works  which  have  been 
Issued  ('oeuvres  Mitres*).  The  rep- 
resentation of  a  dramatic  or  dra- 
matico-muslcal  work,  the  perform- 
ance of  a  musical  work,  the  exhibi- 
tion of  a  work  of  art  and  the  con- 
struction of  a  work  of  architecture 
do  not  constitute  ptibllcation. 

"Article  5.  Authors  within  the 
Jurisdiction  of  one  of  the  countries 
of  the  Union  who  publish  their 
works  for  the  first  time  in  another 
country  of  the  Union,  have  in  this 
latter  country  the  same  rights  as 
national  authors. 

"Article  6.  Authors  not  within  the 
Jurisdiction  of  any  one  of  the  coun- 
tries of  the  Union,  who  publish  for 
the  first  time  their  works  in  one  of 
these  countries,  enjoy  in  that  coun- 
try the  same  rights  as  national 
authors,  and  In  the  other  countries 
of  the  Union  the  rights  accorded  by 
the   present   Convention. 

"Article  7.  The  term  of  protection 
granted  by  the  present  Convention 
comprises  the  Mfe  of  the  author  and 


fifty  years  after  his  death.  In  case 
this  term,  however,  should  not  be 
adopted  uniformly  by  all  the  coun- 
tries of  the  Union,  the  duration  of 
the  protection  shall  be  regulated  by 
the  law  of  the  country  where  pro- 
tection is  claimed,  and  can  not  ex- 
ceed the  term  granted  in  the  country 
of  origin  of  the  work.  The  con- 
tracting countries  will  consequently 
be  required  to  apply  the  provision 
of  the  preceding  paragraph  only  to 
the  extent  to  which  it  agrees  with 
their  domestic  law.  For  photo- 
graphic works  and  works  obtained 
by  a  process  analogous  to  photo- 
graphy, for  posthumous  works,  for 
anonymous  or  pseudonymous  works, 
the  term  of  protection  is  regulated 
by  the  law  of  the  country  where 
protection  is  claimed,  but  this  term 
may  not  exceed  the  term  fixed  in  the 
country  of  origin  of  the  work. 

"Article  8.  Authors  of  unpub- 
lished works  within  Oifi  jurisdiction 
of  one  of  the  countries  of  the  Union, 
and  authors  of  works  published  for 
the  first  time  in  one  of  these  coun- 
tries, enjoy  in  the  other  countries  of 
the  Union  during  the  whole  term  of 
the  right  in  the  original  work  the 
exclusive  right  to  make  or  to  author- 
ize the  translation  of  their  works. 

"Article  9.  Serial  stories  ('romans- 
feuilletons'),  novels  and  all  other 
works,  whether  literary,  scientific  or 
artistic,  whatever  may  be  their  sub- 
ject, published  in  newspapers  or 
periodicals  of  one  of  the  countries  of 
the  Union,  may  not  be  reproduced  in 
the  other  countries  without  the  con- 
sent of  the  authors.  With  the  excep- 
tion of  serial  stories  and  of  novels 
('romans- feuilletons  et  des  nouvelles') 
any  newspaper  article  may  be  re- 
produced oy  another  newspaper  if 
reproduction  has  not  been  expressly 
forbidden.  The  source,  however, 
must  be  indicated.  The  confirmation 
of  this  obligation  shall  be  deter- 
mined by  the  legislation  of  the 
country  where  protection  Is  claimed. 
The  protection  of  the  present  Con- 
vention does  not  apply  to  news  of 
the  day  or  to  misceUaneous  news 
having  the  character  merely  of  press 
information. 

"Article  10.  As  concerns  the  right 
of  borrowing  lawfully  from  literary 
or  artistic  works  for  use  in  publica- 
tions intended  for  instruction  or 
having  a  scientific  character,  or  for 
chrestomathies,  the  provisions  of  the 
legislation  of  the  countries  of  the 
Union  and  of  the  special  treaties 
existing  or  to  be  concluded  between 
them  shall  govern. 

"Article  11.  The  stipulations  of  the 

firesent  Convention  apply  to  the  pub- 
ic representation  of  dramatic,  or 
dramatlco-musical  works  and  to  the 
public  perfomuuice  of  musical  works, 
whether  these  works  are  published 
or  not.  Authors  of  dramatic  or  dra- 
matlco-musical works  are  protected, 
during  the  term  of  their  copyright 
in  the  original  work,  against  the 
unauthorized  public  representation 
of  a  translation  of  their  works.  In 
order  to  enloy  the  protection  of  this 
article,  authors,  in  publishing  their 
works,  are  not  obliged  to  prohibit 
the  public  representation  or  public 
performance  of  them. 

"Article  12.  Among  the  unlawful 
reproductions  to  which  the  present 
Convention  applies  are  specially  in- 
cluded Indirect,  unauthorized  ap- 
propriations of  a  literary  or  artistic 
work,  such  as  adaptations,  arrange- 
ments of  music  transformations  of 
a  romance  or  novel  or  of  a  poem 
Into  a  theatrical  piece  and  vice- 
versA,  etc.,  when  they  are  only  the 
reproduction  of  such  work  In  the 
same  form  or  In  another  form  with 
non-essential  changes,  additions  or 
abridgements  and  without  presenting 
the    character    of    a    new,    original 


work. 

"Article  13.  Authors  of  musical 
works  have  the  exclusive  right  to 
authorise:  (1)  the  adaptation  of 
these  works  to  instruments  serving 
to  reproduce  them  mechanically;  (2) 
the  public  performance  of  the  same 
works  by  means  of  these  instru- 
ments. The  limitations  and  condi- 
tions relative  to  the  application  of 
this  article  shall  be  determined  by 
the  domestic  legislation  of  each 
country  in  its  own  case;  but  all  limi- 
tations and  conditions  of  this  nature 
shall  have  an  effect  strictly  limited 
to  the  country  which  shall  have 
adopted  them.  The  provisions  of 
paragraph  1  have  no  retroactive  ef- 
fect, and  therefore  are  not  applicable 
in  a  country  of  the  Union  to  works 
which.  In  that  country,  shall  have 
been  lawfully  adapted  to  mechanical 
instruments  before  the  going  into 
force  of  the  present  Convention.  The 
adaptations  made  by  virtue  of  para- 
graphs 2  and  3  of  this  article  and 
imported  without  the  authorization  of 
the  parties  interested  Into  a  country 
where  they  are  not  lawful,  may  be 
seised  there. 

"Article  14.  Authors  of  literary, 
scientific  or  artistic  works  have  the 
exclusive  right  to  authorize  the  re- 
production and  the  public  represen- 
tation of  their  works  by  means  of 
the  cinematograph.  Cinematographic 
productions  are  protected  as  literary 
or  artistic  works  when  by  the 
arrangement  of  the  stage  effects  or 
by  the  combination  of  Incidents 
represented,  the  author  shall  have 
giv6n  to  the  work  a  personal  and 
original  character.  Without  preju- 
dice to  the  rights  of  the  author  in 
the  original  work,  the  reproduction 
by  the  cinematograph  of  a  literary, 
scientific  or  artlstlo  work  is  pro- 
tected as  an  original  work.  The  pre- 
ceding provisions  apply  to  the  repro- 
duction or  production  obtained  by 
any  other  proc'ess  analogous  to  that 
of  the  cinematograph. 

"Article  IB.  In  order  that  the  au- 
thors of  the  works  protected  by  the 
present  Convention  may  be  con-, 
sldered  as  such,  until  proof  to  the 
contrary,  and  admitted  In  con- 
sequence before  the  courts  of  the 
various  countries  of  the  Union  to 
proceed  against  infringers,  it  is  suffi- 
cient that  the  author's  name  be  Indi- 
cated upon  the  work  In  the  usual 
manner.  For  annonymous  or  pseu- 
donymous works,  the  publisher 
whose  name  is  indicated  upon  the 
work  Is  entitled  to  protect  the  rights 
of  the  author.  He  Is  without  other 
proofs  considered  the  legal  repre- 
sentative of  the  anonymous  or  pseu- 
donymous author. 

"Article  16.  All  Infringing  works 
may  be  seised  by  the  competent  au- 
thorities of  the  countries  of  the 
Union  where  the  original  work  has  a 
right  to  legal  prote«tlon.  Seizure 
may  also  be  made  in  these  countries 
of  reproductions  which  come  from 
a  country  where  the  copyright  in  the 
work  has  terminated,  or  where  the 
work  has  not  been  protected.  The 
seizure  takes  place  in  conformity 
with  the  domestic  legislation  of  each 
country. 

"Article  17.    The  provisions  of  the 

§  resent  Convention  may  not  prelu- 
Ice  In  any  way  the  right  which  be- 
longs to  the  Government  of  each  of 
the  countries  of  the  Union  to  permit, 
to  supervise,  or  to  forbid,  by  means 
of  legislation  or  of  domestic  police, 
the  circulation,  the  representation  or 
the  exhibition  of  every  work  or  pro- 
duction in  regard  to  which  comp^ent 
authority  may  have  to  exercise  this 

^'Article  18.  The  present  Omvenr 
tlon  applies  to  all  works  which,  at 
the  time  it  floas  lnt«  eflect  have  not 
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either  with  or  without  Buch  reservations,  are  enu- 
merated below."  An  additional  Protocol  to  the 
Berlin  Convention  was  agreed  upon  iu  1914  which 
authorized  the  countries  of  the  Union  to  discrimi- 
nate against  nonresident  authors  who  are  citizens 
or  subjects  of  a  nonunion  country  which  fails  to 
give  adequate  protection  to  authors  who  are  citi- 
zens or  subjects  of  a  Union  country."  The  general 
scheme  and  fundamental  principle  of  both  the  Berne 
and  the  Berlin  conventions  is  that  the  authors  of 
any  one  of  the  countries  in  the  Union  shall  enjoy 
in  all  the  other  countries  of  the  Union  the  rights  ac- 


corded to  natives  of  such  other  countries,  including 
the  rights  specially  accorded  by  the  conventions. 
Under  the  Berne  Convention  the  enjoyment  of  those 
rights  was  conditional  on  the  existence  of  protec- 
tion for  the  work  in  the  country  of  origin  ;*"  and  it 
was  sufficient  to  comply  only  with  the  formalities 
of  the  country  of  origin;^'  but  under  the  Berlin 
Convention  such  rights  are  not  subject  to  any  for- 
malities whatever,  and  are  independent  of  the  ex- 
istence of  protection  in  the  country  of  origin.** 
The  term  of  protection,  under  both  conventions,  is 
regulated  by  the  law  of  the  country  where  pn>tee- 


fallen  Into  the  public  domain  of  their 
country  of  origin  because  of  the  ex- 
piration of  the  term  of  protection. 
But  if  a  work  by  reason  of  the  ex- 
piration of  the  term  of  protection 
which  was  previously  secured  for  It 
has  fallen  Into  the  public  domain  of 
the  country  where  protection  is 
claimed,  such  work  will  not  be  pro- 
tected anew.  This  principle  will 
be  applied  In  accordance  with  the 
stipulations  to  that  effect  contained 
in  the  special  Conventions  either  ex- 
IstlDK  or  to  be  concluded  between 
countries  of  the  Union,  and  in  de- 
fault of  such  stipulations.  Its  appli- 
cation will  be  regrulated  by  each 
country  in  Its  own  case.  The  preced- 
ing provisions  apply  equally  in  the 
case  of  new  accessions  to  the  Union 
and  where  the  term  of  protection 
would  be  extended  by  the  application 
of  Article  7. 

"Article  19.  The  provisions  of  the 
present  Convention  do  not  prevent  a 
claim  for  the  application  of  more 
favorable  provisions  which  may  be 
enacted  by  the  legislation  of  a 
country  or  the  Union  In  favor  of 
foreigners  in  general. 

"Article  20.  The  governments  of 
the  countries  of  the  Union  reserve 
the  rlg;ht  to  make  between  them- 
selves special  treaties,  when  these 
treaties  would  confer  upon  authors 
more  extended  rights  than  those  ac- 
corded by  the  Union,  or  when  they 
contain  other  stipulations  not  con- 
flicting with  the  present  Convention. 
The  provisions  of  existing  treaties 
which  answer  the  aforesaid  con- 
ditions remain  in  force. 


"Article  2S.  The  sta!tes  outside  of 
the  Union  which  assure  legal  protec- 
tion of  the  rights  which  are  the  ob- 
ject of  the  present  Convention,  may" 
accede  to  it  upon  their  request.  This 
accession  shall  be  made  known  in 
writing  to  the  Government  of  the 
Swiss  Confederation  and  by  the  latter 
to  all  the  others.  Such  accession 
shall  imply  full  adhesion  to  all  the 
clauses  and  admission  to  all  the  ad- 
vantages stipulated  in  the  present 
Convention.  It  may,  however,  indi- 
cate such  provisions  of  the  Conven- 
tion of  September  9,  1886,  or  of  the 
Additional  Act  of  May  4,  1896,  as  It 
may  be  Judged  necessary  to  substi- 
tute provisionally,  at  least,  for  the 
corresponding  provisions  of  the  pres- 
ent Convention. 


"Article  27.  The  present  Conven- 
tion shall  replace,  in  the  relations  be- 
tween the  contracting  States,  the 
Convention  of  Berne  of  September  9, 
1886,  Including  the  Additional  Article 
and  the  Pinal  Protocol  of  the  same 
day,  as  well  as  the  Additional  Act 
and  the  Interpretative  Declaration  of 
May  4,  1896.  The  conventional  acts 
above  mentioned  shall  remain  in  force 
In  the  relations  with  the  States 
which  do  not  ratify  the  present  Con- 
vention. The  States  signatory  to 
the  present  Convention  may,  at  the 
time  of  the  exchange  of  ratifications, 
declare  that  they  Intend,  upon  such 
or  such  point,  still  to  remain  bound 
by  the  provisions  of  the  Conventions 
to  which  they  have  previously  sub- 
scribed." 

37.  Belgium,  Denmark,  France, 
Germany,  Great  Britain,  Hayti,  Italy, 


Japan,  Liberia,  Luxemburg,  Monaco, 
Netherlands,  Norway,  '  Portugal, 
Spain,  Switserland,  and  Tunis. 

38.  See  Copinger  Copyright  (Bth 
ed)  pp  809,  310  (where  the  history 
and  purpose  of  this  protocol  Is 
stated).  

[a]  Tbia  pxotoool  provUMii  "When 
a  country  not  belonging  to  the  Union 
does  not  protect  in  a  sufficient  man- 
ner the  works  of  authors  belonging 
to  one  of  the  countries  of  the  Union, 
the  provisions  of  the  convention  of 
November  13,  1908,  cannot  prejudice, 
In  any  way,  the  right  which  belongs 
to  the  contracting  countries  to  Re- 
strict the  protection  of  works  the 
authors  of  which  are,  at  the  time  of 
the  first  publication  of  such  works, 
subjects  or  cltlsens  of  the  said 
country  which  does  not  belong  to 
the  union,  and  are  not  actually 
domiciled  in  one  of  the  countries  of 
the  Union.  The  right  accorded  to 
the  contracting  States  by  the  present 
Protocol,  belongs  also  to  each  of 
their  transmarine  possessions." 

39.  Convention  of  Berlin  art  4; 
Convention  of  Berne  art  2. 

"The  scheme  of  the  International 
Copyright  Act  1886,  49  &  50  Vict.  eh. 
33  was  to  form  a  copyright  iinlon  be- 
tween the  United  Kingdom  and  the 
foreign  nations,  parties  to  the  con- 
vention, so  as  to  give  to  authors 
of  literary  and  artistic  works  first 
published    in    one    of    the    countries, 

fiartlea  to  the  convention  copyright 
n  such  works  throughout  the  other 
countries,  parties  to  the  convention. 
In  the  United  Kingdom  the  object  in- 
tended was  to  be  carried  out  mainly 
by  means  of  orders  in  council  author- 
ized to  be  made  from  time  to  time 
under  the  provisions  of  the  Act,  and, 
as  I  shall  point  out,  these  orders  in 
council  might  under  the  ninth  sec- 
tion extend  the  protection  given 
to  foreign  productions  to  the  colonies 
as  well  as  the  United  Kingdom.  Cer- 
tain sections  of  the  Act  deal  expressly 
with  its  application  to  the  colonies. 
Section  8  provides  that  the  Copyright 
Acts  mentioned  In  the  schedule,  and, 
therefore,  including  the  whole  of  the 
Act  25  &  26  Vict.  ch.  68,  'shall,  sub- 
ject to  the  provisions  of  this  Act,  ap- 
ply to  literary  or  artistic  work  first 
produced  in  a  British  possession  in 
like  manner  as  they  apply  to  a  work 
first  produced  in  the  United  Kingdom: 
provided  that  (a)  the  enactments  re- 
specting the  registry  of  the  copy- 
right in  such  work  shall  not  apply  if 
the  law  of  such  possession  provides 
for  the  registration  of  such  copy- 
right.' The  other  provisos  in  this 
clause  do  not  affect  copyrights  in 
artistic  works."  Graves  v.  Gorrie, 
1  Ont.  L,.  309.  316. 

[a]  TnwlattOM. — ^A  translation 
of  a  foreign  play,  in  order  that  it 
may  be  protected  under  the  law  of 
International  copyright,  need  not 
necessarily  be  an  absolutely  literal 
translation.  It  is  sufficient  if  it  is 
substantially  a  translation,  from 
which  the  character  of  the  original 
work  may  be  understood.  Wood  v. 
Chart.  L.  R.  10  Eq.  193;  Lauri  v. 
Renad,    11892]   3  Ch.   402. 

[b]  Works  paUialwa  iMfoz*  Beo. 
a,  im7,  are  protected  except  in  so  far 
as  snch  protection  may  prejudice 
rights  or  interests  arising  from  or 
in  connection  with  such  works,  which 


were  subsisting  and  valuable  at  that 
date.  Hanfstaengl  Art.  Pub.  Co.  v. 
HoUoway,  [18t3]  3  a  B.  1,  7  ERC 
134;  Moul  V.  Oroenlnga.  (18911  2  Q. 
B.  443;  Schauer  v.  Field.  [1893]  1 
Ch.  86. 

40.  Berne  Convention  art  2; 
Baschet  v.  IfOndon  Illustrated  Stand- 
ard Co.,  [1900]  1  Ch.  73:  Hanfstaenfrl 
V.    Ehnpire   Palace,    11894]    3  Ch.    109. 

"If  the  work  is  first  published  in 
any  one  of  the  foreign  countries  of 
the  union  constituted  by  the  Berne 
Convention,  1886,  the  formalities 
and  conditions  of  that  countnr  must 
be  compiled  with.  It  seems  that,  in 
such  a  case,  the  formalities  and  con- 
ditions prescribed  by  English  law 
are  not  essential,  the  effect  of  the 
Berne  Convention  being  that  an  au- 
thor who  has  complied  with  the 
formalities  of  the  country  of  origin 
has  done  all  that  is  necessary  to  en- 
title him  to  copyright  in  all  the 
countries  of  the  union,  and  that  he 
need  not  also  fulfil  the  formalities 
prescribed  in  each  country  of  the 
union  In  which  he  claims  copyright-" 
8  Halsbury  L.  Eng.  p  202. 

41.  Sarpy  v.  Holland,  [1908]  2  Ch. 
198,  1  BRC  769;  Hanfstaengl  v. 
American  Tobacco  Co.,  [1895]  1  Q.  B. 
347;  Hanfstaengl  Art  Pub.  Co.  v. 
HoUoway,  [1893]  2  Q.  B.  1,  7  KRC 
134.  Compare  Avanzo  v.  Uudl^  19 
Exch.  203.  166  Reprint  416  (where 
It  was  held  that  the  proprietor  of 
copyright  in  a  print  first  published 
abroad  must  comply  with  the  formal- 
ities prescribed  by  English  law  as 
to  the  date  of  publication  and  the 
proprietor's  name  appearing  on  each 
print,  but  this  case  was  prior  to  the 
Berne  Convention). 

"If  a  book  is  first  published  in  any 
one  of  the  foreign  countries  of  the 
union  constituted  by  the  Berne  Con- 
vention, 1886,  and  the  formalities 
prescribed  by  the  law  of  that  country 
are  complied  with,  the  author  can 
sue  for  infringement  of  his  copyright 
within  the  British  dominions,  al- 
though the  book  Is  not  registered  at 
Stationers'  Hall."  8  Halsbury  L. 
Eng.  p  167. 

[a]  Vnsleal  emaposttlOB  oopy- 
rigbted  staoed.— In  order  to  obtain 
an  international  copyright  in  Eng- 
land under  the  Berne  Convention  of 
1886,  read  with  the  International 
Copyright  Act  of  1886.  and  the  Order 
in  Council  of  Nov.  28,  1887,  adopting 
the  convention,  for  musical  composi- 
tions duly  copyrighted  abroad,  it  is 
sufficient  that  all  the  conditions  and 
formalities  of  the  country  of  origin 
have  been  complied  with,  including 
on  the  title  page  of  each  piece  of 
music  a  printed  notice  In  the  foreign 
language  that  public  performance  is 
forbidden.  Sarpy  v.  Holland,  [1908J 
2  Ch.  198.  1  BRC  769. 

rb]  Palntlnjrs. — "The  word  "pub- 
lished'  is  applicable  to  a  painting, 
and  the  country  where  it  is  first  pub- 
lished is  the  country  of  origin  men- 
tioned In  article  2  of  the  Convention 
of  Berne,  so  that  compliance  with  the 
conditions  and  formalities  prescribed 
by  the  law  of  the  country  vrhere  the 
painting  is  first  published  elves  the 
owner  the  right  to  sue  for  infringe- 
ment in  this  country."  Hanfstaengl 
V.  American  Tobacco  Co.,  [1895]  1  Q. 
B.  347. 

4A,    Berlin  Convention  art  4. 


For  later  oases,  Osvelognwats  and  cboases  la  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 


tion  IB  sought,  but  cannot  ezoeed  the  term  of  pro- 
tection granted  by  the  country  of  origin."  Both  con- 
ventions expressly  provide  that  works  of  aothora 
belonging  to  a  nonunion  eountiy,  but  first  published 
in  a  oountiy  of  the  Union  shall  be  protected 
throughout  the  Union,^  subject,  however,  to  the 
right  of  discrimination  against  nonunion  countries 
which  do  not  grant  adequate  protection  to  JEmthors 
of  Union  countries  given  by  the  Protoool  of  1914,^ 
The  remedies  for  infringement  of  eopyrig^ht  ore  gov? 
emed  by  the  law  of  the  eountiy  in  whieh  the  in- 
ffingement  takes  place,*"  and  the  courts  of  one 
country  have  no  jurisdiction  with  reqwct  to  i&f  ringe- 
ments  in  other  countries/^  Wh^e  an  international 
eop3rright  is  owned  by  different  persons  in  different 
oonntries,  the  owner  in  one  country  has  no  right  to 
import  his  books  into  the  other  country.*^ 

[$  456]  2.  Of  M4»t«vld«o,  Mexico,  Bio  de  Janeiro, 
and  Buenos  Aires.  There  have  been  several  treaties 
or  conventions  between  American  countries  on  the 
subjct  of  copyright. 

Montevideo.  A  convention  was  signed  at  Monte- 
video in  1889  which  was  ratified  by  several  South 
American  countries**  and  adhered  to  by  several 
European  countries,"*  whose  accession,  however,  was 
accepted  by  only  some  of  the  parties  to  the  con- 
vention and  accordingly  became  binding  only  on 
them.  This  convention  differed  radically  from  the 
Berne  Convention  in  several  respects.  Thus  it  did 
not  create  an  International  Union,  but  was  a  mere 
treaty  by  which  the  signatory'  states  agreed  to 
recognize  and  protect  the  rights  of  literary  and 
artistic '  property  in  accordance  with  its  stipula- 
tions.'^ It  provided  that  the  author  or  his  suc- 
cessors should  enjoy  in  all  the  states  the  rights 
accorded  to  him  by  the  law  of  tiie  state  in  which 
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43.  Berlin  Convention  art  7:  Berne 
Convention  art  2;  Ba.9chet  v.  London 
Illustrated  Standard  Co.,  [1900]  1  Ch. 
78. 

44.  Berlin  Convention  art  6;  Berne 
Convention  art  8. 

45.  See  supra  note  88  [a]. 

48.  Baschet  v.  London  Illustrated 
Standard  Co.,  [1900]  1  Ch.  78. 

"In  the  case  of  any  literary  or 
artistic  work  first  published  in  any 
one  of  the  (oreien  'countries  of  the 
union'  constituted  by  the  Berne  Con- 
vention, 1880.  which  is  entitled  to 
British  copyrlgrht  protection,  all  the 
remedies  for  infringement  provided 
by  the  English  law  are  available  to 
the  proprietor  of  the  copyright,  suing 
In  England,  notwithstanding  that 
they  may  be  more  extensive  than 
those  allowed  In  the  cotintry  where 
the  work  Is  first  published."  8  Hals- 
bury  L.  Eng.  p  142. 

[a]  Bnle  applied.— "I  now  come  to 
the  question  of  law  to  which  I  re- 
ferred. It  arises  under  a.  a,  nnb-s.  3, 
of  the  International  Copyright  Act, 
1888.  which  provides  that.  The  Inter- 
national Copyright  Acts  and  an  order 
made  thereunder  shall  not  confer  on 
any  person  any  greateJV  right  or 
longer  term  of  copyright  In  any  work" 
than  that  enjoyed  In  the  foreign 
country  In  which  suoh  work  wis  first 
produced.'  That  Is  agreeable  to  the 
Berne  Convention  of  1887,  which  pro- 
vides that  'The  enjoyment  of  these 
Tights  Is  subject  to  the  accomplish- 
ment of  the  conditions  and  formal- 
ities prescribed  by  law  In  the  country 
of  origin  of  the  work,  and  cannot  ex- 
ceed In  the  other  countries  the  term 
of  protection  accorded  In  the  said 
country  of  orlffln':  Scrutton  On  Copy- 
right 8rd  ed.  p.  286.  As  I  under- 
stand It,  the  principle  is  shortly  this: 
A  man  cannot  sue  here  In  respect  of 
A  work  published  In  the  country  of 
origin— 4n  tills  case  France — unless 
he  proves  that  he  Is  entitled  to  pro- 
[13  C.  J.— 781 


tection  In  that  country  of  origin; 
and,  vice  versS,  a  man  cannot  sue  in 
Prance  In  respect  of  a  work  pub- 
lished In  England  unless  he  proves 
to  the  satisfaction  of  the  French 
Court  that  he  is  entitled  'to  sue  In 
England  as  the  country  of  origin. 
But  It  Is  a  very  large  step  beyond 
that  to  say  that,  the  right  to  sue 
once  admitted,  the  plaintiff  is  to  have 
no  other  remedies  In  the  countrj^  In 
which  be  sues  than  he  would  have 
In  the  country  of  origin.  Can  It  be 
contended  that,  sitting  here  as  an 
English  Judge,  I  am  only  to  apply  the 
remedies  of  the  French  Court,  and 
vice  vors&,  that  the  French  Court  can 
only  grant  English  remedies,  however 
out  or  place  and  Inapplicable  In  that 
jurisdiction?  The  remedy  by  Injunc- 
tion, the  first  remedy  that  an  English 
plaintiff  seeks,  is  unknown  In  France 
— an  excellent  example  of  the  im- 
practicability of  that  construction. 
As  I  read  the  section,  'any  greater 
right'  means  any  greater  right  of 
protection  or  of  copyright,  and  the 
specific  provision  against  a  longer 
term  being  conferred  by  the  Acts 
shews  that  no  other  limitation  was 
intended.  In  other  words,  a  copy- 
right owner  Is  only  entitled  to  pro- 
tection for  the  term  which  the 
country  of  origin  gives  him;  but 
everything  else  Is  left  open.  I  can- 
not believe  that  the  Court  has  to  con- 
sider the  remedies  of  another 
country.  It  would  be  Impossible  <o 
work  two  systems  of  jurisprudence 
together  in  that  way.  I  therefore 
hold  that  the  plaintiff  Is  entitled  to 
penalties."  Baschet  v.  London  Illus- 
trated Standard  Co.,  [1900]  1  Ch.  78, 
77  (per  Kekewlch,  J.). 

47.  Morocco  Bound  Syndicate,  Ltd. 
V.  Harris,  [1895]  1  Ch.  684  (where  it 
was  held  that  an  English  court  has 
no  Jurisdiction,  at  the  Instance  of  the 
Bngllsh-proprletor  of  the  performing 
right  of  a  musical  dramatic  work  of 


Google 


COPYRIGHT  AND  LITERARY  PROPERTY 


[§  456 


copies  for  eaeh  of  tho  wnntiieB  in  which  protection 
vas  desired."  This  oonyention  was  ratifle^  by  the 
United  States**  and  a  nnmber  of  other  American 
eonntries.*^  As  all  of  the  countries  which  ratified 
the  Convention  of  Mexico  also  became  parties  to 
the  later  Convention  of  Buenos  Aires,**  it  must  now 
be  regarded  as  superseded. 

Bio  de  Janeiro;  The  "Thiid  Pan-American 
Treaty"**  was  signed  at  Rio  de  Janeiro  in  1906, 
to  protect  patents  of  invention,  drawings  and  in- 
dustrial models,  trade-marks,  and  literary  and 
artistic  property.  It  adopted  the  Convention  of 
Mexico,  with  certain  express  modifications,  and  was 
ratified  by  only  a  few  countries,**  of  which  the 
TTnited  SUites  was  not  one. 

Buenos  Aires.  The  "Fourth  Ihtemational  Ameri- 
can Conference  Convention  on  Literary  and  Artistic 
Copyright,"**  participated  in  by  the  representa- 
tives of  twenty  American  governments,**  resulted  in 
the  signing  of  the  Conventi6n  of  Buenos  Aires.*' 
This  convention  follows  the  principles  of  the  Berne 


Convention  and  establishes  a  tme  international 
copyright  as  between  the  signatory  states  in  that  it 
provides  that  a  copyright  aequired  in  accordance 
with  the  laws  of  any  one'  of  the  states  shall  be 
protected  in  all  the  others  without  the  necessity  of 
complying  with  any  other  formality,  provided  only 
that  there  shall  appcAr  in  the  work  a  statement 
indicating  a  reservation  of  the  property  lig^ht.** 
Subject  to  the  minimum  of  rights  declaied  in  tbe 
convention,  the  extent  of  protection  is  governed  br 
the  laws  of  the  state  where  protection  is  sought,* 
without  those  rights  being  allowed  to  exceed  tbc 
term  of  protection  granted  in  the  countiy  of 
origin.^*  At  the  time  of  writing,  this  convention 
has  been  ratified  or  adhered  to  by  a  majority  of 
American  governments,  as  enumerated  below,"  and 
it  is  to  be  hoped  that  the  remaining  countries  whidi 
participated  in  framing  this  convention  will  soon 
ratify  it,  and  thus  eresto  a  trae  Faa-Amarieaa 
copyright. 


as.     Convention  of  Mexico  art  4. 

60.  Proclamation  by  the  President, 
April  9.  1908   (86  St.  at  X..  1934). 

61.  Ouatemala,  Salvador,  Costa 
Rica,  Honduras,  and  Nicaragua. 

68.  See  infra  this  section  text  and 
note  66  et  seq. 

63.  Senate     Document     No.      365 

Sp   76-88,   69th  Congreas,  2d  Session 
Opyright  Office  Information  Circular 
No.  14. 

64.  Guatemala,  Salvador,  Nicaragua, 
Costa  Rica,  and  Chile. 

66.  Copyright  Office  Information 
Circular  No.  E5;  Copyright  Office  Bui. 
No.  14  (1917  ed)  p  44. 

66.  [a]  Vartlo^Mits  In  Bnenoa 
Abes  OoavmtlOB.'-Argentlna,  Braiil, 
Chile,  Colombia.  Costa  Bica,  Cuba, 
Dominican  Republic  Ecuador,  Guate- 
mala, Haiti,  Honduras,  Mexico,  Nica- 
ragua, Panama,  Paraguay,  Peru,  Sal- 
va3or.  United  States,  Uruguay,  and 
Veneiuela. 

07.  Copyright  Office  Bui.  No.  14 
(1917  ed)  p  44;  Copyright  Offlce  In- 
formation Circular  No.  66. 

[a]  TlM  Ooaventlon  of  Baanoa 
AtMS,  omitting  formal  recitals.  Is  as 
follows: 

"Article  1.  The  signatory  States 
acknowledge  and  protect  the  rights 
of  Literary  and  Artistic  Property  In 
conformity  with  the  stipulations  of 
the  present  Convention. 

"Article  2.  In  the  expression  Titt- 
erary  and  Artistic  Works'  are  in- 
cluded books,  writings,  pamphlets  of 
all  kinds,  -whatever  may  be  the  sub- 
ject of  which  they  treat,  and  what- 
ever the  number  of  their  pages; 
dramatic  or  dramatico-muslcal  works; 
choreographic  and  musical  composi- 
tions, with  or  without  words;  draw- 
ings, paintings,  sculpture,  engrav- 
ings; pnotographic  works-  astronom- 
ical or  geographical  globes;  plans, 
sketches,  or  plastic  works  relating  to 
geOKraphy,  geology  or  topography, 
architecture  or  any  other  science; 
and,  finally,  all  productions  that  can 
be  published  by  any  means  of  Im- 
pression or  reproduction. 

"Article  3.  The  acknowledgment 
of  a  copyright  obtained  in  one  State. 
In  conformity  with  its  laws,  shall 
produce  its  effects  of  full  rights  in 
all  the  other  States  without  the  ne- 
cessity of  complying  with  any  other 
formality,  provided  always  there 
shall  appear  In  the  work  a  statement 
that  Indicates  the  reservation  of  the 
property  right. 

"Article  4.  The  copyright  of  a 
literary  or  artistic  work.  Includes 
for  Its  author  or  assigns  the  exolu- 
sive  power  of  disposing  of  the  same, 
of  publishing,  assigning,  translating, 
or  authorising  Its  translation  and 
reproducing  it  in  any  form  whether 


wholly  or  in  part.  • 

"Article  S.  The  author  of  a  pro- 
tected work,  except  In  case  of  proof 
to  the  contrary,  shall  be  considered 
the  person  whose  name  or  well-known 
nom  de  plume  is  indicated  therein; 
consequently  suit  brought  by  such 
author  or  his  representative  against 
counterfeiters  or  violators,  shall  be 
admitted  by  the  Courts  of  the  Signa- 
tory States. 

"Article  6.  The  authors  or  their 
assigns,  citixens  or  domiciled  for- 
eigners, shall  enjoy  in  the  signatory 
countries  the  rights  that  the  respect- 
ive laws  accord,  without  thosb  rights 
being  allowed  to  exceed  the  term  of 
protection  granted  In  the  country  of 
origin.  For  works  comprising  several 
volumes  that  are  not  published  simul- 
taneously, as  well  as  for  bulletins, 
or  parts,  or  periodical  publications, 
the  term  of  the  copyright  will  com- 
mence to  run.  with  respect  to  each 
volume,  bulletin,  part,  or  periodical 
publication  from  the  respective  date 
of  it  publication. 

"Articlo  7.  The  country  of  origin 
of  a  work  will  be  deemed  that  of 
its  first  publication  In  America,  and 
If  it  shall  have  appeared  simultane- 
ouslr  in  several  of  the  signatory 
countries,  that  which  fixes  the  short- 
est  period   of   protection. 

"Article  8.  A  work  which  was  not 
originally  copyrighted  shall  not  be 
entitled  to  copyright  In  subsequent 
editions. 

"Article  9.  Authorised  transla- 
tions shall  be  protected  in  the  same 
manner  as  original  works.  Trans- 
lators of  works  concerning  which  no 
right  of  guaranteed  property  exists, 
or  the  guaranteed  copyright  of  which 
may  nave  been  extinguished,  may 
obtain  for  their  translations  the 
rights  of  property  set  forth  In  Ar- 
ticle 3rd,  but  thev  shall  not  prevent 
the  publication  of  other  translations 
of  the  same  work. 

"Article  10.  Addressee  or  dis- 
courses delivered  or  read  before 
dAllherative  assemblies.  Courts  of 
Justice,  or  at  public  meetings  may 
be  printed  In  the  dally  press  with- 
out the  necessity  of  any  authorisa- 
tion, with  due  regard,  however,  to 
the  provisions  of  the  domestic  legis- 
lation of  each  nation. 

"Article  11.  Literary,  scientific,  or 
artistic  writings,  whatever  may  be 
their  subjects,  published  in  news- 
papers or  magasines  In  any  one  of 
the  countries  of  the  Union,  shall  not 
be  reproduced  In  the  other  countries 
without  the  consent  of  the  authors. 
With  the  exception  of  the  works 
mentioned,  any  article  in  a  news- 
paper may  be  rerprlnted  by  others, 
if    it    has    not    been    expressly    pro- 


hibited, but  in  every  case  the  source 
from  which  It  Is  taken  must  be 
cited.  News  and  miscellaneous  Items 
published  merely  for  general  Infor- 
mation, do  not  enjoy  protection  un- 
der this  Convention. 

"Article  12.  The  reproduction  of 
extracts  from  literary  or  artistic 
publications  for  the  purpose  of  In- 
struction or  chrestomathy  does  not 
confer  any  right  of  property,  and 
may.  therefore,  be  freely  mad*  in 
all  the  signatory  countries. 

"Article  13.  The  Indirect  appro- 
priation of  unauthorised  parts  of  a 
literary  or  artistic  work,  having  no 
original  character,  shall  be  deemed 
an  illicit  reproduction,  in  so  far  as 
affects  civil  liability.  The  reproduc- 
tion in  any  form  of  an  entire  work, 
or  of  the  greater  part  thereof,  ac- 
companied Dy  notes  or  commentaries 
under  the  pretext  of  literary  criti- 
cism or  amplification,  or  supplement 
to  the  original  work,  shall  also  be 
considered   illicit. 

"Article  14.  Bvery  publication  in- 
fringing a  copyright  may  be  con- 
fiscated in  the  signatory  countries  In 
which  the  original  work  had  the 
right  to  be  lenilly  protected,  with- 
out prejudice  to  the  indemnities  or 
penalties  which  the  counterfeiters 
may  have  incurred  according  to  the 
laws  of  the  country  in  which  the 
fraud  may  have  been  committed. 

"Article  16.  Bach  of  the  Govern- 
ments of  the  signatory  countries 
shall  retain  th«  right  to  permit.  In- 
spect, or  prohibit  the  oirculatlon, 
repressntatfon,  or  exhibition  of  works 
or  productions,  concerning  which  the 
proper  authority  may  have  to  ex- 
ercise that  right. 

"Article  16.  The  present  Conven- 
tion shall  become  operative  between 
the  Signatory  States  which  ratify  it 
three  months  after  they  ahtUl  have 
communicated  their  ratllleatlon  to 
the  Argentine  Government,  and  it 
shall  remain  in  force  amonc  them 
a  year  after  the  date  when  It  may 
be  denounced.  This  denunciation 
shall  be  addressed  to  the  Argentine 
Government  and  shall  be  without 
force  except  with  respect  to  the 
country  making  It."  S3  St  at  L. 
1786. 

68.  Convention  of  Buenos  Aires 
art  8. 

68.  Convention  of  Buenos  Aires 
art  6. 

70.  Convention  of  Buenos  Aires 
art  «. 

71.  [a]  PazUas  to  oowrantiaa  of 
Bnenoa  Atrss — ^United  States,  Do- 
minican Republic,  Guatemala.  Hon- 
duras. Panama,  Nicaragua,  Eicuador, 
Bolivia,  Brasil.  Costa  Rica,  Para- 
guay, and  Salvador. 


Vor  lata*  aaass,  Ssuwtopmsmf  and  tbrnngm  in  nie  law  see  eunnlaUve  AnnotaUoaa.  aame  tlUe,  pace  and  not*  numlier. 


*  QOBJLL.  A  general  term  for  the  hard  calcareons 
skeleton  secreted  by  the  marine  coslenterate  polyps 
for  their  support  and  habitati<»i  (polypidom).* 

OORAM.    In  the  presenee  of.' 

Coram  jadice.  Literally  "In  the  presenee  of  a 
judge."  The  term  is  used  as  the  equivalent  of 
"jurisdiction. "  ' 

Ooram  Hon  jndice.  literally  "In  presence  of 
a  person  not  a  judge.  "^  When  a  suit  is  brought 
and  determined  in  a  court  which  has  no  jurisdiction 
in  the  matter,  it  is  then  said  to  be  coram  non  jndiee, 
and  the  judgment  is  void;"  so  acts  done  by  a  court 
whiffh  has  no  jurisdiction  either  over  the  person, 
the  cause,  or  the  prooeSB,  are  said  to  be  coram  oon 
jndice.* 

OQAAM  NOBIS.^  Literally  "Before  us  our- 
aelves,  (the  king,  i.  e.,  in  the  king's  or  queen's 
Bench).'"  The  name  gfiven  to  writs  of  error  on 
judgments  of  the  court  of  king's  (or  queen's)  bench, 
so  called  from  that  clause  in  the  old  forms  which 
described  the  record  and  process  as  remaining  "be- 
fore us"  (que  coram  nobis  resident)  that  being  the 
style  of  the  court;'  also  applied  to  writs  of  error 
directed  to  another  branch  of  the  same  court,  for 


example,  innn  t  f 
priuB." 
OOBAH  vob:  i 

writ  of  error  dii  i 
court  which  trie 
fact;"  writs  of  : 
other  courts  (su  I 
.to  be  ooram  vol  . 
stated  to  remain 
resident),  that  is 

OOBD.  A  qua  i 
feet  broad,  and  f  i 
containing  one  i 
feet;"  but  by  c  i 
designate  a  cubic 
fifty-six  cubic  ft  ■■ 
composed  of  sevt  : 

OOBDE  DU  B  : 
roy." 

OOSDED  VEI  i 

CORDIAL."      ! 
strength,   dispels 
ness;*^  a  sweet  (  : 

Peppermint  ooi  i 


X.     Century  D. 

[a]  Ooxal  oaoMO^— "Coral,  cut  or 
manufactured,"  as  used  in  the  Tariff 
Act  of  July  SO,  1846,  as  amended  by 
the  act  of  March  3,  1857.  would  in- 
clude coral,  cut  In  the  form  of  a 
'  cameo,  and  not  set  and  known  as 
coral  cameo  In  commerce,  and  the 
same  was  therefore  not  taxable  under 
the  provisions  for  "cameos,  not  set." 
The  specific  deslKnatlon  must  pre- 
vail over  the  commercial  designa- 
tion. Bailey  v.  Schell,  2  F.  Caa  No. 
746,  6  Blatchf.  195.  196. 

8;  BurrlU  Ii.  I>.  (dt  Townsend 
PI.   p  22]. 

[a]     Ooram    flonljM    t«M — Before 

a  lord  the  Icing.    Black  L.  p. 


our  lord  the  king.    Black  ^      . 

[b]  Oonun  domlao  rasa  aUeimiane 
tuae  faeilt  aagUa. — Before  our  lord 
the  king  wherever  he  shall  then  be 
In  England.    Black  L.  D. 

[c]  Ooram  Ipso  rece.— Before  the 
king  himself;  the  old  name  of  the 
court  of  king's  bench  which  was 
originally  held  before  the  king  in 
person.  3  Blackstone  Comm.  p  41; 
Burrlll   L.    D.    [cit   Bracton   fol    3621. 

[d]  Ooxam  pMdlraa.— (1)  Before 
the  peers  or  freeholders.  Burrill  L. 
D.  (2)  The  attestation  of  deeds,  like 
all  other  solemn  transactions,  was 
originally  done  only  coram  paribus. 
Black  li.  D.  tcit  2  Blackstone  Comm. 
p  807]. 

[e]  Oozan^  ■•otatorllwwr— Before 
the  suitors.  Burrill  I,.  D.  [cit  Cro. 
Jac.  p  582). 

3.  McNit  V.  Turner,  18  Wall.  (U, 
S.)  362,  366,  21  L,.  ed.  341  [quot 
Treadglll  v.  Colcord,  16  Okl.  447^  85 
P  703,  710]:  Orignon  v.  Astor,  2  How. 
(U.  S.)  319,  387;  11  L..  ed.  283  [quot 
Fitzpatrlck  v.  Slmonson  Bros.  Mfg. 
Co.,  86  Hinn.  140,  146,  90  NW  378]; 
V.  S.  V.  Arredondo.  6  Pet.  (U.  S.) 
691.  709.  8  Lr.  ed.  547  [quot  Belles  v. 
Blller.  10  Wash.  259,  266,  38  P  1060]. 
See  also  Jurisdiction  [24  Cyc  376]. 

4.  Black  L.  D.  To  same  effect  S 
Blackstone  Comm.  p  111;  Kent 
Comm.  p  317. 

6.     Black   Ii.   D. 

a.  Bouvler'  V.  D.  (quot  St  t«w- 
renca  Boom,  etc.,  Co.  v.  Holt,  61  W, 
Va.  862,  363,  41  SB  3511.  To  same 
effect  Peo.  v.  Harrison,  223  111.  540, 
648,  79  NB  184;  Little  v.  Dyer,  13^ 
IlL  272,  281,  27  NB  906.  32  AmSR 
140;  Starratt  v.  Starratt,  182  III.  A. 
814,  317:  Brennan  v.  United  Hatters 
of  North  America,  78  N.  J.  L.  729, 
66  A  166,  168,  118  AmSR  727.  9  LRA 
NS  264,  9  AnnCas  698;  Lookabaugh 
v.  O'Keene  Hardware,  etc.,  Co.,  25 
Ofcl.  474,  478,  106  P  844;  Peo.  v. 
Sierra,  17  Porto  Rico  603.  606;  Ten-' 


nessee  Power  Co.  v.  Lay,  133  Tenn. 
611,  511,  182  8W  268:  State  v  Dick, 
126  Wis.  51.  69,  108  NW  229:  tarue 
V.  Deslaurlers,  6  Can.  S.  C.  91,  128; 
Re  Lllley.  21  Ont.  424.  480;  Victoria 
Mut.  P.  Ins.  Co.  V.  Bethune,  1  Ont.  A. 
898,  414,  23  Grant  Ch.  (U.  C.)  668: 
Graham  v.  McArthur,  26  U.  C.  Q.  B. 
478,  484;  Wragg  v.  Oarvla,  6  U.  C. 
Q.  B,  O,  S.   290.  292. 

7.  OOTMn  aoMai 

In  criminal  cases  see  Criminal  Law 

[12  Cyc  789]. 
See    generally    Judgments    (28    Cyc 

888-886]. 

8.  Black  L.  D. 

9.  Burrill  L.  ©.  [cit  1  Arehbold 
Pr.  pp  234,   276;   2  TIdd  Pr.  p  1136]. 

10.  Black  L.  D. 

11.  Black  L.  D.  (dt  8  Stephen 
Comm.p  842]. 

IS.  Black  L.  D.  [dt  3  Stephen 
Comm.  p  642].  See  also  Appeal  and 
Error  i  4  et  sea. 

[a]  Whan  th*  writ  appUea<— "If 
a  judgment  In  the  King's  Bench  be 
erroneous  in  matter  of  fact  only,  and 
not  in  point  of  law.  it  may  be  re- 
versed In  the  same  court  by  writ  of 
error  coram  nobis  (before  us),  or 
quEe  coram  nobis  resident;  so  called 
from  its  being  founded  on  the  record 
and  process,  which  are  stated  In  the 
writ  to  remain  In  the  court  of  the 
king  before  the  king  himself.  But 
if  the  error  be  in  the  Judgment  itself, 
and  not  in  the  process,  a  writ  of 
error  does  not  lie  in  the  same  court 
upon  such  Judgment  In  the  Com- 
mon Pleas,  the  record  and  proceed- 
ings being  stated  to  remain  before 
the  king's  justices,  the  writ  is  called 
a  writ  of  error  coram  vobis  (before 
you)  or  guse  coram  vobls  resident." 
Bonvier  L.  D.  (cit  S  Chttty  Black- 
stone Comm.  p  406  note;  1  Rolle  Abr. 
p  746J. 

18.  Burrill  L.  D.  [dt  2  Tldd  Pr. 
p  11871. 

14.  Shaw  V.  Stairs.  87  N.  B.  698. 
602    (per  Henlngton,  J.). 

[a]  'lords''  and  "oozd  wood"  dis- 
tlanisliad. — There  is  a  distinction 
made  between  the  word  "cords" 
which  without  explanation  would  re- 
late to  the  quantity  of  wood  to  be 
delivered,  ana  would  not  necessarily 
flx  either  the  lengths  or  shapes  of 
the  sticks  of  wood,  and  "cord  wood." 
The  employment  of  the  latter  term 
would  Indicate  an  undertaking  to  de- 
liver wood  cut  In  cord  wood  lengths, 
that  Is,  eight  feet  Maynard  v. 
Render,  95  Oa.  652.  654.  23  SB!  194 
(where  It  was  held  that  a  written 
contract  for  the  purchase  of  a  stated 
number  of  "cords  of  wood."  the  con- 
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CORDIAL— CORN 


as  creme  de  meathe.** 

OOBDS.  A  trade  name  for  a  fabric  made  of 
«otton,  with  a  fine  rib,  chiefly  need  for  women's 
skirts,  sometimes  for  making  women's  jackets,  and 
also  for  boys'  wearing  apparel.**  They  have  been 
imptorted  and  sold  variously  under  the  names  of 
"velvet  cords,"  "ribbed  velvets,"  or  "corded  vel- 
}  vets,"*"  and  are  not  to  be  confused  with  oordut 
Toys." 

OOBDUBOT.  A  thick  stnfl!  especially  nsed  for 
the  outer  garments  of  men  engaged  in  rough  labor, 
field  sports,  and  the  Uke." 

OOEDWOOD." 

OOBE  or  FILLEB,  The  term  has  been  applied 
to  an  ordinary  door  of  wood  of  any  construction 
which  is  encased  in  a  metallic  covering.** 

COBEBPOKSENT.  A  person  summoned  to 
answer  a  bill,  petition,  or  Ubel,  together  with  an- 


other respondent.*"  The  term  is  now  chiefly  used 
to  designate  the  person  charged  with  adultery  with 
the  respondent  in  a  suit  for  divorce  for  that  cause, 
and  joined  as  a  defendant  with  such  party.** 

OOSKED.  When  used  with  reference  to  bottles, 
a  term  distinguished  from  "sealed."** 

OOBMA.  In  Spanish  law,  a  shackle  or  fetter  for 
the  feet,  used  to  impede  the  movements  of  pris- 
<mers.** 

COBN.**  A  cereal  grain.*"  In  England,  in  its 
most  general  sense,  all  the  kinds  of  grain  which 
constitute  the  food  of  man  and  horses,**  including 
wheat,  rye,  oats,  barley;*'  malt,  pease,  and  beans, 
but  not  rice.**  In  the  United  Sitates,  the  ordinary 
import  of  the  word,  unless  enlarged  by  the  circum- 
stances of  its  employment,,  is  generally  and  popu- 
larly restricted  in  its  meaning  to  maize  or  Indian 


com.' 


In  a  statute  prohibiting  the  aelllng 
of  "any  punch  or  other  mixed  liquor 
by  any  measure  whatever,"  the  court 
said:  "We  think  the  mixed  liquor 
Intended  by  that  act,  following  as  It 
does  the  speclflcatlon  of  punch,  Is  a 
mixture  of  the  spirituous  pr  other 
liquors  before  prohibited  to  be  sold 
separately;  and,  where  the  basis  or 
suostance  of  the  liquor  sold  is  spir- 
ituous and  not  mixed  by  the  vender, 
it  comes  within  the  previous  prohi- 
bition of  selling  spirituous  liquor. 
Otherwise  it  would  be  Impossible  to 
convict  In  any  case,  for  no  liquor  la 
entirely  unmixed.  We  think  the 
cordial  here  proved  Is  spirituous 
liquor,  and  of  a  kind  Intended  to  be 
prohibited  by  the  act.  If  It  Is  to  be 
regarded  as  a  mixed  liquor,  then  the 
sale  of  it  is  entirely  prohibited  by 
any  measure,  and  all  the  shopkeep- 
ers who  sell  liquors  have  been  violat- 
ing the  law  by  selling  cordials,  even 
by  the  quart.  It  has  been  urged 
that  this  construction  will  prohibit 
the  sale  of  medicines,  the  basis  of 
which  Is  spirituous  liquor,  such  as 
Godfrey's  cordial,  Blixer  paregoric, 
etc  Not  so.  .  The  question  will  al- 
ways be,  whether  it  Is  a  sale  of  med- 
icine, or  of  liquor.  If  an  apothecary 
sell  brandy,  as  such,  It  would  be  a 
violation  of  the  law;  if  brandy  made 
up  into  laudanum  or  other  medicines. 
It  is  not  a  violation  of  a  law  pro- 
hibiting the  sale  of  spirituous  liquor. 
It  will  never  be  difficult  to  distin- 
guish. Common  store  cordial  is 
sweetened  whiskey,  sold  as  spirituous 
liquor;  Godfrey's  cordial  Is  a  very 
different  thing,  known  for,  and  sold 
as,  medicine;  and  there  can  be  no 
danger,  from  the  sale  of  It,  of  pro- 
moting tippling,  which  is  the  evil  de- 
signed to  be  provided  for  by  our  act 
of  assembly.'*  State  v.  Bennet,  3 
Del.  665,  666.  And  see  In  re  Gourd, 
49  Fed.  728,  729  (distinguishing  be- 
tween cordials  as  "beverages"  and  as 
"proprietary  articles,"  recommended 
for  medicine).  See  also  Proprietary 
Articles  [12  Cyc  683]. 

[b1  As  laolitdlnir  iMwiedlirtliift. — 
The  term  as  used  in  the  Customs  Act 
of  1883,  providing  that  cordials  con- 
taining spirits  should  pay  certain 
tariff  duties.  Includes  the  liqueur 
cordial  known  as  "benedictlne,"  pre- 
pared In  France  after  a  secret  form- 
ula, derived  from  the  Benedictine 
monks  at  the  abbey  of  Fecamp,  in 
that  country,  and  put  up  In  bottles 
with  labels  signed  and  trade-marked 
by  the  proprietors,  and  accompanied 
In  the  case  of  each  bottle  by  a  cir- 
cular, claiming  for  the  liquor  certain 
therapeutic  and  prophylactic  quali- 
ties. In  re  Gourd,  49  Fed.  728,  729. 
See  also  Benedictine,  7  C.  J.  p.  1046. 

[c1  ▼•rmatli  dlstSanlalw^U— Ver- 
muth Is  not  a  "wlne,'"^  "cordial,"  or 
"liqueur,"  within  the  meaning  of  the 
Tariff  Act  of  July  24,  1897,  c  11  }1 
Schedule  B  par  296,  prohibiting  an 
allowance  for  the   leakage   of   those 


three  articles.  IT.  S.  v.  Wile,  178 
Fed.  269,  270,  101  CCA  674  [*«  173 
Fed.  164.  166].  See  also  Vermuth  [40 
Cyc  196]. 

83.  In  re  Oourd,  49  Fed.  728,  729. 
See  also  Creme  de  Menthe. 

S4.  Stewart  v.  U.  S.,  113  Fed.  928, 
61  CCA  658. 

85.  Stewart  v.  V.  B„  113  Fed.  928, 
61  CCA  668. 

88.  Stewart  v.  U.  8..  118  Fed.  928, 
929,  61  CCA  668. 

[a]  Oordiizoy  diatisfiilaliea. — The 
fabric  has  sometimes  been  regarded 
as.  a  species  of  corduroy,  although 
the  difference  between  the  two  Is 
clear.  Velvet  cords  are  never  bought 
or  sold  as  corduroy,  and  do  not  come 
within  the  proper  deflnltlon  of  the 
latter  term.  Stewart  v.  U.  S..  113 
Fed.  928,  929,  61  CCA  568.  See  also 
Corduroy  post  this  page. 

87.  Century  D.  [clt  Stewart  v. 
U.  S.,  118  Fed.  928,  929,  61  CCA  668J. 

■KJoxds"  dlatlBgnlahsd  see  Cords 
ante  this  page  text  and  note  26  [al. 

38.  See  Cord  ante  p  1235  note  [aj. 

39.  Rapp  v.  Central  Fire  Proof 
Door,  etc.,  Co.,  168  Fed.  440,  441 
(where  a  method  of  flreprooflng  doors 
Is  described  and  held  to  be  nothing 
novel  or  new). 

30.     Black  U  D. 

81.    Black  Ii.  D.     See  also  Divorce 

il4   Cyo   697.   666   text  and   note   29, 
66]. 

[a]  "FanunoDz"  dlatlacnlshea'— 
"Neither  in  our  law  nor  In  the  dic- 
tionary has  the  word  co-respondent 
any  such  meaning.  In  England  In  an 
action  for  divorce,  the  plaintiff  and 
the  defendant,  as  we  cail  them,  are 
the  petitioner  and  the  respondent. 
In  such  an  action  th^re  the  husband 
may  make  the  paramour  a  party  re- 
spondent, and  in  that  way  he  is  and 
Is  called  'co-respondent.'  With  us  if 
the  paramour  could  be  so  joined  he 
would  be  a  'co-defendant,'  and  not  a 
'co-respondent.' "  Lrf>we  v.  Bennett, 
27  Misc.  366,  360,  58  NTS   88. 

83.  Koban  v.  State,  72  Ark.  407. 
408,  81  SW  235.  See  also  Sealed  [86 
Cyo  1164]. 

"Bottles  are  corked  before  sealing, 
and  when  corked  are  sealed  by  Incas- 
ing the  mouth  in  wax,  or  other  mate- 
rial used  for  the  same  purpose,  suffi- 
ciently close  to  exclude  the  air." 
Koban  v.  State.  72  Ark.  4d7,  408,  81 
SW  235  (holding  that  the  term 
"sealed"  as  used  In  a  statute  provid- 
ing that  any  person  who  raises 
grapes  or  berries  -  may  make  wine 
thereof  and  sell  In  quantities  not  less 
than  one  fifth  of  a  gallon,  or  In 
sealed  bottles,  without  a  license, 
when  the  same  Is  properly  labeled  as 
provided  by  such  act.  should  be  con- 
strued as  requiring  the  Incasing  of 
the  mouth  of  the  bottle  In  wax  after 
it  has  been  corked,  and  hence  the 
sale  of  wine  in  bottles  which  were 
corked  only  was  a  violation  of  the 
statute). 


See  also  Kmblements  1'16  Cyc  637]. 

AM  pariakaU*  temght  see  Perli 

able    Property;    Perishable    [30    C 


33.    Escrlche  Dlcdonarlo. 

84.     OotBI 
Conversion  Into  whiskey  see  Acces- 
sion {  10  note  64  [at. 
Crop   generally   see   Crops    (12    Cyc 

975]. 
Provisions,  see    Provisions    [82    Cyc 

742  note  60,  748]. 
Sale    by    sample    see    CAistoms    and 

Usages  ri2  Cyc  1076]. 
Subject  of  larceny  see  Larceny    [25 

Cyc  16]. 
•       En 

Per  ish- 

.  .    .30    Cyc 

1394  note  691. 

Oom  In  bnllL  as  within  metinlngr  of 
the  term  "pacKage"  see  Package  [29 
Cyc  1662  note  467. 

Oom  sheller  as  msveiuuidlse  see 
Merchandise    [27   Cyc   478   note   14]. 

38.  Wood  V.  State,  18  Fla.  SSf, 
969. 

88.  Webster  D.  [clt  Bend  v.  Geor- 
gia Ins.  Co.,  1  NYL«gObs  12.  14 
(where  the  court  said:  '^When  there- 
fore. In  England  the  term  corn  Is 
used  In  the  memorandum  of  a  policy 
of  Insurance,  from  its  generality,  it 
Is  considered  Indeflnlte  and  eqaivocal. 
and  proof  of  the  usage  and  custom 
of  a  particular  branch  of  trade  and 
commerce  Is  admitted  to  show  that 
a  particular  species,  as  rice.  Is  not 
included  under  the  generic  terra 
com,  as  used  In  the  policy")].  And 
see  Rex  v.  Swatklns,  4  C.  &  P.  648, 
651,  19  ECL.  643  (holding  that  rice  is 
not  to  be  Included  within  the  term 
"grain"). 

37.  Burrlll  L.  D.  See  also  Rex 
V.  Swatklns,  4  C.  &  P.  648,  661,  19 
ECL.  643  (holding  that  an  indictment 
for  setting  fire  to  a  "stack  of  barley^ 
was  equivalent  to  the.  words  "stack 
of  corn  or  grain"  within  the  meaning 
of  the  term  as  used  In  the  statute  of 
7  &  8  Geo.  IV  c  17  I  30,  describing 
the  punishment  for  such  offense). 

38.  Bend  V.  Georgia  Ins.  Co..  1 
NYLegObs  12,  14;  Scott  v.  Bourdil- 
lion,  2  B.  &  P.  N.  R.  213,  127  Reprint 
606:  Moody  v.  Surrldge,  2  Esp.  633. 

39.  Sulllna  V.  State,  53  Ala.  474. 
476;  Wood  v.  State,  18  Fla.  967,  969; 
Kerrlck  v.  Van  Dusen,  82  Minn.  317. 
318,  20  NW  228  [clt  Webster  D.]; 
State  V.  Nipper.  96  N.  C  653,  654; 
Com.  V.  Pine,  3  PaLJ  411,  412  (where 
the  court  said:  "Authorities  in  great 
abundance  have  been  produced  to 
ah6w,  that  in  England,  by  the  term 
com  all  kind  of  grain  used  for  bread 
stuff  is  understood.  But  as  malse  is 
an  article  not  cultivated  there  ex- 
cept as  a  curiosity.  It  may  well  be 
questioned  whether  English  author- 
ities are  entitled  to  equal  weight 
with  those  of  our  own  country,  where 

»the  article  is  extensively  grown  and 
used.  It  Is  related  of  the  great  Dr. 
Priestly,  that  he  never  even  saw  a 
cornstalk  until  he  came  to  this  coun- 
try. -This  may  serve  to  show  the 
weight  that  la  due  to  English  auth- 
ority upon  this  subject.    If  we  have 


For  latM  oases,  derSlopmcata  and  chaacss  in  the  law  see  comulatlve  Annotations,  same  title,  page  and  note  number. 


COBN  —  COBNAOE 


"^v^l 


Corn  crib.**    A  crib  for  storing  corn.** 

Corn  fed  hogs.  Hogs  fed  on  com  and  known  in 
the  trade  as  "hard  fed  hogs."** 

Oom  laws.  A  species  of  protective  tariff,  for- 
merly in  'existence  in  England,  imposing  import 
duties  on  various  kinds  of  grain.** 

Com  liQiaor.  A  term  used  interchangeably  with 
"com  whisky"  to  indicate  the  grain  out  of  which 
the  liquor  was  distilled.** 


Com  meal, 
of  oom.*' 
Com  rent.** 


An  unmixed  meal  tiv 


^^t 


A  rent  in  wheat  or  malt 


college  leases  by  direction  of  18  Eliz.  c  6.*' 

OOBNAOE.  A  species  of  tenure  in  England,  by 
which  the  tenant  was  bound  to  blow  a  horn  for  the 
sake  of  alarming  the  country  on  the  approach  of 
an  enemy.** 


any  authority  aa  a  lexicograohtr.  In 
our  own  country,  certainly  it  is  Noah 
Webster.  He  says  expressly,  that  by 
custom  the  term  corn  is  appropri- 
ated, in  the  United  States,  to  maize; 
and  he  cites  the  customary  phraseol- 
ogry  that  the  crop  of  wheat  is  good, 
but  the  corn  bad,  etc.  This  is  un- 
doubtedly in  conformity  to  the  uni- 
versal usagre  and  understandinK  in 
the  United  States  with  regard  to  the 
term  com.  By  the  statute  of  9th 
Geo.  I.  cb.  it,  commonly  called  the 
Black  Act,  It  was  made  a  felony  of 
death  to  set  flre  to  any  'stack  of 
corn,  straw,  or  hay.'  By  an  old  stat- 
ute of  our  own,  passed  before  the 
Revolution,  on  the  2l8t  February, 
13S7,  the  burning  of  a  barn  or  out- 
house, having  corn  or  hay  therein.  Is 
also  made  a  felony  of  death.  In 
these  statutes  the  term  corn  is  used 
In  its  more  general  sense.  But  after 
our  own  customs  had  become  more 
extensively  known,  the  term  corn  was 
rejected  as  a  genertcal  term,  and  the 
term  erain  was  substituted.  In  1806, 
-the  legislature  in  fixing  the  punish- 
ment for  arson  rejected  the  term 
com,  and  for  'stack  of  com'  we  find 
the  phrase  'stack  of  grain'  adopted. 
In  the  act  of  HA  April,  1829,  further 
regulating  the  punishment  for  this 
offense,  we  find  the  term  corn  alto- 
gether rejected,  and  that  of  grain 
adopted  In  Its  place.  The  reason  for 
this  Is  to  he  found  In  the  fact,  that 
com  In  this  country  was  not  under- 
stood to  be  a  generical  term,  includ- 
ing all  the  kinds  of  grain  Intended 
to  be  protected  by  the  punishment 
provided,  but  was  known  to  be  con- 
lined  In  Its  meaning  to  the  single 
article  of  malse  or  Indian  oom")- 

[a]  As  Buaalaff  '^oora  wlilsky.''^ 
The  term  is  sometimes  used  colloqui- 
ally as  an  abbreviation  of  "com 
■whisky."  ■  Newsom©  v.  Western 
TTnlon  Tel.  .Co.,  144  N.  C.  178,  179,  6C 
as  868  (holding  that,  when  In  the 
transmission  of  a  telegram  ordering 
the  shipment  of  four  gallons  of 
"com,"  meaning  corn  whisky,  the 
name  of  the  sender  was  erroneously 
transmitted  and  damages  claimed  on 
that  account  for  failure  to  recelVe 
the  whisky,  plalnttS  must  show  by  a 
preponderance  of  the  evidence  that 
the  sendee  was  deceived  by  the  error, 
and  for  that  reason  only  failed  to 
ship,  and  that  he  understood  that 
corn  whisky  was  Intended). 

[b]  As  staaAlaf  or  harrestsa  com. 
— A  charge  that  another  "fhas] 
stolen  corn  out  of  [the]  field"  Is  sus- 
ceptible of  two  meanings,  either 
that  he  has  stolen  harvested  corn 
from  the  field,  or  that  he  has  stolen 
com  which  has  not  been  harvested; 
and  as  the  Jatter  com  Is  not  the  sub- 
ject of  larceny  It  is  erroneous  In  an 
action  for  slander  to  refuse  to  In- 
struct that  If  the  jury  find  that  the 
persons  to  whom  the  language  was 
spoken  understood  It  as  referring  to 
standing  corn  there  can  be  no  recov- 
ery. Stitzell  V.  Reynolds,  67  Pa.  64, 
66.  5  AmR  896. 

[cl  "Ontstaadiaf  oxop"  dlstlB- 
fiusBsd. — "The  word  'corn'  and  the 
words  'outstanding  crop'  are  not 
technical,  and  have  a  popular  signi- 
fication which  cannot  be  misunder- 
stood. "Corn,'  here,  whatever  it  may 
elsewhere  signify,  or  whatever  ft 
may  have  slgnlfleif  elsewhere,  does 
not  mean  a  cereal,  or  wheat,  or  bar- 
ley, or  oats,  or  mere  grain.  It  means 
that  which  Is  termed  Indian  maize, 
and  is  and  has  been  the  principal 
breadstuff  here.  'An  outstanding 
«rop'  w«  all  understand  to  mean,  a 


orop  In  the  field — not  gathered 
thence  and  housed,  without  regard  to 
its  state.  It  is  an  outstanding  crop 
from  the  day  it  commences  to  grow 
until  It  is  finally  gathered  from  the 
ground  on  which  It  Is  planted  and 
taken  away.  There  are  doubtless  In- 
tervening periods  when  Its  severance 
and  asportation  would  be  a  mere 
trespass,  and  not  larceny  under  the 
statute.  When,  however,  com  has 
reached  that  state  that  It  may  be  an 
article  of  food  for  man  or  beast,  and 
of  consequence  vendible  as  such,  its 
severance  and  asportation  is  within 
the  mischief  against  which  the  .stat- 
ute was  designed  to  protect,  and 
within  its  words."  Sulllns  ▼.  State, 
68  Ala.  474,  476. 

^  [d]  ahellsd  or  on  the  ••«.— "In 
this  country,  the  term  corn  applies 
mainly  to  maize  or  Indian  corn,  and 
it  does  not  necessarily  imply  shelled 
corn.  In  a  general  sense.— one  In 
common  use — it  Implies  oom  either 
shelled  or  in  the  ear.  Thus  it  Is 
said  of  a  farmer,  that  he  produced 
on  his  farm  a  thousand  bushels  of 
com,  without  reference  to  whether  It 
is  shelled  or  not.  And  so  it  Is  said, 
there  is  stored  In  a  house  a  thou- 
sand bushels  of  corn — this  Implies 
that  quantity  shelled  or  unshelled. 
To  say  that  a  quantity  or  com  la 
shelled,  or  that  It  la  unshelled.  \u  to 
describe  its  condition  In  a  certain  re- 
spect: to  say  It  Is  red,  or  white,  or 
speckled,  is  to  describe  It  in  another 
respect  and  give  it  greater  particu- 
larity." State  V.  Nipper,  96  N.  C. 
663.  664. 

[e]  "Oom  la  «1m  shMk.**— 0>ch- 
ran  v.  Harvey,  88  Ga.  862,  364,  14  SB 
680. 

40.  Oora  mlbi 

Breaking  and  entering  see  Burglary 

J'  40  note  57  [h]. 
Burning   see   Arson    $i    1B|  text   and 

note  43  [c],  33  note  88  [a]. 
Larceny  see  Larceny  r26  Cyc  BB]. 

41,  Century  D.  [quot  Jackson  v. 
State,  146  Ala.  64,  67.  40  S  979]; 
Webster  Int,  D.  [quot  Jackson  v. 
State,  145  Ala  54,  £7.  40  S  979;  Meta 
V.  State,  46  Nebr.  647.  561,  66  NW 
190  (holding  that  the  term  within 
the  meaning  of  a  statute  defining 
burglary  Is  equivalent  to  a  storehouse 
or  warehouse)]. 

fa]  "Oom  pan"  ooBtpared^— (1) 
"The  words  'com  crib'  and  'com  pen' 
have  well  understood  and  definite 
meanings.  Everybody  understands 
what  a  corn  crib  is  and  what  a  corn 
pen  is,  and  nobody  would  speak  of  a 
dwelling  house  or  even  the  humble 
class,  called  cabins,  as  either  a  corn 
pen  or  com  crib  though  It  should  be 
temporarily  used  for  the  storage  of 
com."  Thomas  v.  State,  118  Ala.  461, 
462,  22  S  666  fquot  Jackson  v.  State, 
146  Ala.  54,  bI  40  S  979].  (2)  "The 
terms  'corn-pen  containing  com.'  and 
'corn-crib  containing  corn'  [have] 
substantially  the  same  popular  sig- 
nification .  .  .  the  phrase  'corn- 
crib  containing  corn,'  include[s]  corn- 
pen  containing  corn."  Cook  v.  State, 
83  Ala  62,   64,  3  S  849,   3  AmSR  688. 

[b]  As  meaalng  a  hnlWing  or 
bonas. — It  has  generally  been  held 
that  a  corn  crib  will  be  included  in 
the  terms  "building,"  "house,"  etc., 
within  the  meaning  of  statutes  re- 
ferring to  arson,  burglary,  and  lar- 
ceny. Brown  V.  State,  'S2  Ala.  345, 
348  (where  the  court  said:  "The  evi- 
dence as  to  what  was  in  the  crib  at 
the  time  It  was  burned  was  irrele- 
vant, although  It  was  proper  to  show 
the  purpose  for  which  the  building 
had  been  used,  by  the  testimony  that 


'he  kept  corn  and  fodder  In  it,'  In 
order  to  Identify  it  with  the  kind  of 
crib  described  in  the  Indictment — to 
wit,  a  corn — crib"):  Bearden  v.  State, 
9B  Cb.  469.  20  SB  212;  Mete  v.  State. 
46  Nebr.  647.  660.  65  NW  190;  Barber 
V.  State,  (Tex.  Or.)  69  SW  615,  616 
(where  it  was  held  that  a  corn  crib 
used  solely  for  storing  com  and  feed 
is  a  "house"  within  the  meaning  of 
the  term  as  used  in  a  statute  relat- 
ing to  burglary  and  larceny).  But 
see  Jackson  v.  State,  146  Ala.  64,  67, 
40  S  979  (holding  that,  where,  under 
an  Indictment  cnarging  arson  of  a 
corn  cWb,  proof  of  the  burning  of  a 
barn  or  frame  building  of  two  stories, 
with  shingle  ;roof  and  sheds  all  around 
in  which  was  kept  wagons,  stock, 
fodder,  farming  utensils, ,  and  other 
things  about  the  plantation,  and  In 
one  room  of  which  coAi  was  par- 
titioned off,  was  a  variance  and  In- 
sufficient to  support  a  conviction); 
Wood  V.  Bute,  18  Fla.  967.  969 
(where  th6  court  said:  "The  indict- 
ment is  further  defective  In  that  It 
does  not  charge  the  breaking  and 
entering  a  'building,  ship,  or  vessel.' 
The  breaking  and  entering  is  alleged 
to  have  been  Into  a  'com — crib',  not 
a  building  called  a  corn — crih.  -  We 
have  been  unable  to  find  this  word 
•oom— crib'  in  Worcester's  Diction- 
ary, and  It  Is  not  necessarily  a  'build- 
ing, ship,  or  vessel.'  Com  is  defined 
to  be  a  cereal  grain,  and  the  word  Is 
commonly   used   In    this    country    In 

glace  of  Indian  com  or  maize.  Olb 
as  various  definitions,  as  the  man- 
ger of  a  stable,  a  bin,  a  frame  for 
a  child's  bed,  a  small  habitation,  and 
Is  used  In  the  latter  sense  by  Shake- 
speare. ...  No  where  else  do  we 
find  It  used  In  the  sense  of  a  build- 
ing. The  Indictment  is  defective  and 
judgment  Is  arrested");  State  v. 
Jeter,  (S.  C.)  24  SB  889,  891  (holding 
that  willfully  and  maliciously  setting 
flre  to  or  burning  a  comcrlb  Is  not 
arson,  within  Cr.  St.  S  140,  declaring 
that  the  willful  and  malicious  setting 
flre  to  or  burning  any  barn,  stable, 
coach  house,  gtnhouse,  storehouse,  or 
warehouse  shall  be  deemed  arson). 

48.  Bartlett  v.  Hoppock,  34  N.  T. 
118,  119,  88  AmD  428. 

43.  Black  L.  D. 

44.  MulUns  V.  Ck>m.,  <Va.)  79  SB 
324,  827.  See  also  WUbura  v.  State, 
8  Oa  A.  28,  31,  68  SE  460  (where  It 
was  held  that.  In  the  absence  of  any 
evidence  to  the  contrary,  "com 
liquor"  will  be  presumad  to  be  an  In- 
toxicating liquor);  ancT ante  text  and 
note  39  [a];  and  generally  Intoxi- 
cating Liquors  [23  Cyc  43]. 

45.  Miller  Grain,  etc.,  Co.  v.  Inter- 
national Sugar  Feed  No.  2  Co.,  (Ala) 
72  S  368.  See  also  Chop  11  C.  J. 
p  769. 

[a]  "Vaboltsd  oom  meal.'' — Meal 
not  bolted,  or  meal  from  which  the 
bran  has  not  been  sifted  or  separated. 
Miller  Grain,  etc.,  Co.  v.  International 
Sugar  Feed  No.  2"  Co.,  (Ala)  72  S 
368  (holding  that  unbolted  corn  meal 
Is  excepted  from  operation  of  Acts 
[1911]  p  104,  providing  for  the  regis- 
tration, tagging,  sampling,  and  ana- 
lyzing of  "commercial  feeding  stutts," 
expressly  excepting  unmixed  meals 
made  directly  from  entire  grains  of 
corn  and  certain  other  grains). 

46.  Oom  rant  I  Renting  on  shares 
see    Landlord    and    Tenant    [24    Cyc 

47."  Black  L.   D.  wV^jOOQIC 
48.    Black  L.   D.    See  also  Haeon 
Abr.   tit  Tenure   (N);   2   Blackatone 
Comm.  p  74;  0>ke  Litt.  p  107a;  Pusey 
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CORNED  BEEF  —  COBONATOBE  EXONEBANDO 


OOSNED  BE£F.~ 

OOBNEB.'"  An  angle;  whether  internal  or  ex- 
ternal," as  the  corner  of  a  building,"  the  four 
"comers"  of  a  square,"  the  "comer"  of  two 
streets." 

In  surveying.  An  angle  made  by  two  boundary 
lines;**  the  common  end  of  two  boundary  lines, 
which  run  at  an  angle  with  each  other." 

OOBKEB  BASEMENT.  A  pbrase  which  has  been 
interpreted  to  mean  a  basement  of  a  corner  build- 
ing, as  distinguished  from  a  basement  adjoining  the 
comer." 

COSNEB  m  THE  MASEET.? 

COBNEB  STOKE." 

OOBNEB  TOOTH.  A  term  which  has  been  inter- 
preted to  mean  "front  toorth;"*"  in  common  ac- 
ceptation, it  is  "a  member"  of  the  body  within  the 
statutory  meaning  of  mayhem." 

CORK  SHEU£B." 

00BMT7D0.  In  Spanish  law,  the  husband  of  s 
faithless  wife." 

OOBODIO  HABENDO.  The  name  of  a  writ  to 
exact  a  corody  of  an  abbey  or  religious  house."* 

OOBODY  or  COBBODY.  In  old  English  law,  a 
sum  of  mbney  or  allowance  of  meat,  drink,  and 
clothing  due  to  the  crown  from  the  abbey  or  other 
religious  house,  whereof  it  was  founder,  toward  the 
sustentation  of  such  one  of  its  servants  as  is  thought 


fit  to  receive  it." 

OOBOLLABY.  In  logic,  a  eoUaAoal  or  secondarv 
consequence,  deduction,  or  inference.**  In  mathe- 
matics, a  proposition  following  so  obviously  from 
another  that  it  requires  little  or  no  demonstration.*^ 

OOBONA.  literaUy  ""Rie  crown.  "*»  Also,  by 
metonomy,  the  government;  a  coin.** 

Pladta  coronas.  Literally ' '  Pleas  of  <tbe  etown. ' '  ^ 
Criminal  actions  or  proceedings  in  which  the  crown 
is  the  prosecutor."      

COBONATION  OATH.  The  oatii  administered 
to  a  sovereign  at  the  ceremony  of  crowning  or  in- 
vesting him  with  the  insignia  of  royalty,  in  acknowl- 
edgment of  his  right,  to  govern  the  kingdom,  in 
which  he  swears  to  observe  the  laws,  customs,  and 
piivileges  of  the  kingdom,  and  to  act  and  do  aU 
things  conformably  thereto.^' 

OOBONATOB.     A  coroner." 

OOBOKATOBE  EUOENDO.  In  English  law,  the 
name  of  a  writ,  issued  to  the  sheriff,  commanding 
him  to  proceed  to  the  election  of  a  coroner.^* 

OOBONATOSE  EXOHEBAKDO.  In  English 
law,  the  name  of  a  writ  for  the  removal  of  a  cor- 
oner, for  a  cauife  which  is  to  be  therein  assigned,  as 
that  he  is  eng^aged  in  other  business,  or  ineapttei- 
tated  by  years  or  sickness,  or  has  not  a  safSeient 
estate  in  the  comity,  or  lives  in  an  inconvenient  part 
of  it." 


V.  Pusey,  1  Vern.  Ch.  271,  23  Reprint 
46S  (where  the  term  Is  used). 

[a]  Wmllar  daflalttoa^— "A  kinde 
of  Grand  Serleanti*.  the  Service  of 
which  Tenure  is  to  blow  an  Horn 
when  any  Invaaion  of  the  Northerne 
Enemle  Is  perceived."  Stroud  Jud. 
D.  [dt  Termes  da  la  tiey]. 

49.  See  Provisions  [32  Cyc  742 
note  501. 

50.  Oomeri 

Determining    boundary    of    land    see 

Boundaries  {(  14-17. 
In  market  see  Oaming  [20  Cyc  980]; 

Monopolies    [27  Cyc  ggg-tOO]. 

51.  Century  D.  [quot  Christian  v. 
Qemt,  (Tenn.  Ch.  A.)  84  8W  S»9, 
401]. 

68.  Century  D.  [quot  Christian  v. 
Oemt  (Tenn.  Ch.  A.)  <4  SW  299. 
4011. 

53.  Century,  D.  [quot  Christian  v. 
Oemt,  (Tenn.  Ch.  A.)  84  8"Wr  »99, 
401]. 

54.  Century  D.  [quot  Christian  v. 
Oemt,  (Tenn.  Ch.  A.)  84  SW  S99, 
401];  Christian  v.  Oemt,   (Tenn.  Ch. 


84  SW  899,  401   (holdins  that  a 
mere  variation  in  line  does  not  con- 


A.) 


stltute  a  comer). 

SS.     BurrlU  L..  D. 

08.  BurrlU  Lu  D.  See  also  Bound- 
aries (  7. 

87.  Kasower  v.  Sandler,  98  NTS 
7S4.  788. 

08.  Oonazlar  the  marlwli    As: 
Qamblins  enterprise  see  Oamins  [20 

Cyc  93(Wnote  80}. 
Monopoly    see    UonopoUea    [27    C^c 
8981 

09.  Oomsr  stmei  As  monument 
of  boundary  see  Boundaries  ||  14-17. 

eo.  High  v.  State.  28  Tex.  A.  S4B. 
673.  10  SW  288,  8  AmSR  488. 

«.  High  V.  State,  28  Tex.  A.  648, 
578,  10  SW  238.  8  AmSR  488.  See 
also  Mayhem  [28  (Tyc  1696]. 

SO.  Oora  shallari  As  merchandise 
see  Mercliandise  [27  Cyc  478  note 
16]. 

03.  Bscriche  Dtcclonario. 

04.  Blacli  L.  D.  See  also  Corody 
post  this  page. 

00.     Wharton    L.    Lex.    [cit    FiU- 


herbert  Nat.  Brev.  p  260].  And  see 
1  Blackstone  C^mm.  p  283;  2  Black- 
stone  Comm.  p  40. 

[a]  18  diSsrs  from  a  pouloa  in 
that  it  was  allowed  toward  the  main- 
tenance of  any  of  the  Icing's  servants 
in  an  abbey,  a  pension  being  given  to 
one  of  the  king's  chaplains,  for  his 
better  maintenance,  until  he  may  be 
provided  with  a  benefice.  Black  L.  D. 
See  also  Pensions  [30  C^c  1368]. 

06.  Black  L.  D. 

07.  Standard  D. 
88.     BurriU  L.  D. 

00.  Bscriche  Dlcdonarlo.  See 
Crown  [12  Cyc  983]. 

TO.    Black  L.  D. 

71.    Black  li.  D. 

7B.     Black  L.  D. 

[a]  The  SBMit  (omi  of  oatB  la  pre- 
scribed by  act  of  parliament.  1  Wm. 
A  Mary  c  6  [cit  Wharton  li.  Liex.]. 

78.  Burrill  L.  D.  See  alao  Cor- 
oners post  p  1239. 

74.     Black  L..  D. 

70.     Black  U  D. 


For  later  oases,  dsvelopowata  and  ohaagss  in  the  law  see  cumulative  Annotations,  same  tiUe,  page  and  no**  nvmbar. 
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IV,  APPOINTMENT  AND  ELECTION  [$  4]  p  1241 

V.  EUQIBILITT  AND  QUALIFICATION  {$  5]  p  1241 
VI.  OFnCIAL  OATH  AND  BOND  [{  6]  p  1242 
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X.  SHERIFF  AS  CORONER  [i  10]  p  1244 

XI.  COUNTY  ATTORNEY  AS  CORONER  ($  11]  p  1244 

Xn.  POWERS  AND  DUTIES  [$i  12^34]  p  1244 
A.-  In  General  [$  12]  p  1244 
B.  Holding  Inquestt  [U  13-^4]  p  1245 

1.  Nature  of  Proceeding  [J  13]  p  1245 

2.  Nweestty  for  Holding  ($  14]  p  1246  ^ 

3.  Time  of  Holding  K  15]  p  1248 
•    4.  Place  of  Holding  li  16]  p  12^ 

5.  Summoning  Jury  [J  17}  p  1248 

6.  Smaring  Jury  [{  18]  p  1249 

7.  View  of  Body  [i  19]  p  1249 

8.  The  Avtopty  [$  20]  p  1250 

9.  Attendance  mvd  Examinaiion  of  Witnestea  [i  21]  p  1251 

10.  Verdict  and  Inquieitim  [H  22-27]  p  1252 

a:  General  Reqwisitee  [i  22]  p  1252 

b.  Signature  of  Coroner  and  Jurors  [$  23]  p  1253 

c.  Seal  [J  24]  p  1253 

d.  Quaaking  Irmcieition  i$  25]  p  1253 

e.  Supplemented  Verdict  [j  26]  p  1264 

f.  FUing  [i  27]  p  1254 

11.  Return  of  Evidence  [i  28]  p  1254 

12.  Arrest  and  Detention  of  Person  Implicated  [i  29]  p  1254 

13.  DisposUion  of  Body  [J  30]  p  1255 

14.  DisposUion  of  Property  [J  31]  p  1255 

15.  Costs  and  Expenses  [U  32-33]  p  1255 

a.  In  General  [i  32]  p  1255 

b.  Who  Liable  [i  33]  p  1255 

16.  Record  of  Inquest  as  Evidence  [i  34]  p  1255 

Xm.  COMPENSATION  AND  FEES  M  35-46]  p  1257 

A.  At  Common  Law  [J  35]  p  1257 

B.  Under  Statuief  [H  36-46]  p  1257 

1.  In  General  [i  36]  p  1257 

2.  Of  Coroner  [U  37-41]  p  1257 

a.  In  General  [j  37]  p  1257 

b.  Inquest  Must  Have  Been  Necessary  [$  38]  p  1258 

c.  Inquest  Must  Have  Been  Duly  Held  (4  39]  p  1259 

d.  Inquest  on  Several  Bodies  at  One  Tims  {j  40]  p  1259 

e.  Several  Inquests  on  Same  Body  [$  41]  p  1259 

3.  Of  Constable  [i  42]  "p  1259 

4.  Of  Jurors  [J  43]  p  1259 

6.  Of  Witnesses  [i  44]  p  1259 

6.  Of  Physician  or  Surgeon  [$  45]  p  1260 

7.  Of  Stenographer  and  Clerk  [J  46]  p  1261 
XIV.  TERM  OF  OFFICE  [f  47]  p  1261 

*Author  of  Convicts  anta  p  911 

For  iBtar  caaaa,  davalovmaata  &nd  ahsagaa  in  the  law  a«e  cnmuIatlTe  Annotatlonn,  aama  title,  page  and  note  number. 


1240     [13  C.  J.] 


CORONERS 


[§§  1-3 


XV.  REMOVAL  FROM  OFnCE  [$  48]  p  1261 

XVL  LIABIUTT  FOR  NEaUQENCE  AND  MtSCONDUCT  [$  49]  p  1262 
XVn.  CRIMINAL  RESP0NSIBILIT7  [$  50]  p  1262 


Coroner: 

Acting    as    sheriff    see   aiurlSs    and   OonatebUa    [SB 

Cyc  152B,   1B30.   1614,   17391. 
County  officer  see'Btktaa  [S6  Oye  tsa}. 
Election  of  see  BlaoOoiia  [15  Cyc  268]. 
Coroner's   Inquest: 

Admission  of  accused  at  see  Orlmliial  Xmw  [12  Cyc 


4241;  Komiolde   [21  Cyc  994] 
Conviction  made  at  see  Orimliuil  l^aw  [12 

307]. 


Cyc  4731. 
Evidence  of  death  see  Saatli  [13  Cyc  307]. 
Impeachment  of  witness  by  former  testimony  at  aea 
WltnnSM  [40  Cyo  2710]. 


Coroner's   Inquest: — Continued 

Perjury  at  see  Fatinry  [SO  Cyc  1410]. 
Record  and  proceeaings  as  evidence  In: 
Action  on  policy  see  Xitf*  XasnnuuM  [86  Cyc  »43]. 
Prosecution    for    homicide    see    Somloida    [21    Cyc 
994]. 
Dead  bodies  see  SeaA  B«aiMi  [IS  Cyc  866]. 
Direction  of  execution  to  see  Bsaoimoas  [17  Cyc  1019]. 
Physician  or  surgreon  see  glqnrtolam  aaA  aaivaaas   130 

Cyc  15S9]. 
Public  officer  generally  sea  oaeava  [29  Cyc  13S6]. 


L    DEFINITION 


[}  1]  Coroners  are  ancient  oflScers  by  the  com- 
mon law,  so  called  because  they  deal  principally 
with  the  pleas  /}f  the  crown,  and  were  of  old  time 
the  principal  conservators  of  the  peace  within  their 
county.^  In  modern  times  they  are  county  or  mu- 
nicipal officers  whose  main  duty  is  to  hold  inquests 


on  the  bodies  of  those  who  are  supposed  to  have 
died  violent  deaths;'  with  the  additional  ministe- 
rial duty,  in  many  cases,  of  acting  as  a  substitute 
for  the  sheriff  in  ease  of  his  ineapaeity  to  aet;* 
and  in  some  jurisdictions  they  continue  to  be  con- 
servators of  the  peace.* 


U.  CLASSES  OF  CORONERS 


[(2]     Coroners  in  England  nave  been  divided 
into  four  classes — official  coroners,  franchise  cor- 


oners, coroners  by  election  for  boroughs,  and  cor- 
oners by  election  for  counties.* 


m.   HISTORY  AND  FUNCTIONS  AT  COMMON  LAW 


[$  3]  The  office  of  coroner  is  a  very  ancient  one 
at  common  law,  and  is  said  to  be  of  equal  antiquity 
with  that  of  sheriff,  the  two  having  been  ordained 
together  to  keep  the  peace,  when  the  earla  gave 
up  the  wardship  of  their  counties.*  Whether  or  not 
coroners  were  known  in  Saxon  times,  the  historical 


development  of  the  office  may  be  traced  back  to 
a  period  not  much  subsequent  to  the  Norman  Con- 
quest of  England.^  The  incumbent  of  the  office 
was  called  coroner,  or  coronator,  because  he  had 
principally  to  deal  with  pleas  of  the  crown,  or 
those   in   which    the   king    was   immediately    con- 


1.  2  Bacon  Abr.  p  424;  4  Coke 
Inst,  p  471:  2  Coke  Inst,  p  31;  2 
Hawkins  P.  C.  c  9  »  1. 

[a]  "A  ooronar  ta  an  ofllcar  of 
great  antlanlty  at  the  common  law, 
whose  powers  and  duties,  like  those 
of  the  sheriff,  were  both  judicial  and 
ministerial.  By  virtue  of  his  offlco, 
like  the  sheriff,  he  was  a  conservator 
of  the  peacei  and  he  has  always  had 
other  duties  attached  to  his  office 
which  do  not  pertain  to  that  of 
sheriff.  But  his  ministerial  office  is, 
and  always  has  been,  both  in  Eng- 
land and  the  United  States,  to  act  as 
the  sheriff's  substitute,  In  the  execu- 
tion of  process,  when  the  latter  can- 
not net."  Powell  V.  Wilson,  16  Tex. 
69,  60  [clt  1  Blackstone  Comm.  op 
346.    860-    Burrlll    L.    D.T. 

[b]  "Coronera  alao  (oy  tbe  com- 
mon law)  -are  conaarvatoxs  of  tbe 
peace  within  the  county  where  they 
be  coroners;  but  they  (as  also  all 
other  the  conservators  of  the  peace 
by  the  common  law)  have  power  for 
the  keeping  of  the  peace  only  as  the 
constables  have  to  this  day.  to  wit, 
they  may.  take  surety  for  the  peace 
by  oblieration."  Dalton  Sheriffs  p  3 
[quot  Davis  v.  Pembrokeshire  Jus- 
tices, 7  Q.  B.  D.  613,  6141. 

[c]  Sextvatlon  of  wonU— In  early 
times  the  coroner  was  called  custos 
placltorum  coronte,  as  belner  charged 
with  the  duty  of  keeping  a  record 
of  all  matters  In  the  county  In  any 
way  concerning  criminal  justice.  1 
Pollock  &  M.  Hist.  En(r.  L.  620. 
The  name,  which  Is  clearly  derived 
from  corona,  answers  exactly  to  the 
Scotch  and  provincial  "crowner,"  and 
may  refer  to  the  office  as  concerned 
principally  with  pleas  of  the  crown 
and  the  preservation  of  the  peace,  or 
as  having  charge  of  the  preservation 
of  the  interests  of  the  crown  In  re- 
gard to  forfeitures,  treasure-trove, 
and  the  like.  1  Blackstone  Oomm.  p 
346;    Crabb   Hist.    Bng.    L.    (1st    Am. 


ed)  p  149;  2  Hawkins  P,  C.  c 


a.    Bouvler  L.  p.;  Century  D.; 


Peo. 
V,  Horan.  34  Colo.  304,  86  P  252; 
Pueblo  County  y.  Marshall,  11  Colo. 
84,  16  P  837;  Gibson  v.  McDonald, 
139  App.  Dlv.  61,  123  NTS  604;  Peo. 
V.  Warner,  104  NTS  279;  Matter  of 
Ward,  3  De  G.  F.  &  J.  700,  64  EngCh 
546,  46  Reprint  1049.  See  also 
statutory  provisions. 

"This  [the  office  of  coroner]  Is  a 
very  ancient  and  Important  office  In 
the  realm  of  England.  The  coroner 
next  to  the  sheriff  is  the  most  Im- 
portant civil  officer  In  the  county, 
and  he  performs  the  duty  of  the 
sheriff  wnen  the  sheriff  is  disabled 
from  doing  so;  and  there  are  pe- 
culiar duties  ascribed  to  him,  moru 
particularly  to  Inquire  Into  the  man- 
ner In  which  persons  have  come  to 
their  deaths  where  there  is  any 
reason  to  suppose  they  may  not  have 
been  by  natural  means;  and  on  that 
inquiry,  a  jury  being  sworn,  the  jury 
have  all  the  rights  of  a  grand  jury 
to  find  a  verdict  of  murder,  and  on 
that  finding  the  party  accused  may 
be  tried,  and  may  be  sentenced  to 
death."  Matter  of  Ward,  3  De  Q.  F. 
&  J.  700,  64  EngC?h  646,  46  Reprint 
1049    (per    Lord   Campbell). 

[a]  m  Saw  Tozk  1>y  §R  1670,  1671 
of  tiia  Obartar  of  tba  Oreater  Oity 
(L.  [1897]  c  378)  the  office  of  county 
coroner  was  abolished  within  the 
limits  of  the  greater  city,  and  It  Is 
provided  that  a  certain  number  of 
coroners  shall  be  elected  In  the  dif- 
ferent boroughs  of  the  consolidated 
cities,  who  shall  possess  all  V\e 
powers  and  perform  all  the  duties 
vested  In  or  imposed  on  coroners  by 
any  law  of  the  state,  or  of  the  city 
as  theretofore  constituted.  By  this 
legislation  the  office  of  county 
coroner,  within  the  territory  of  the 
new  city,  came  to  an  end  on  Jan.  1, 
1898.  Peo.  V.  Scholer,  94  App.  Dlv. 
282.  87  NTS  1122  [aff  179  N.  T.  602 


mem,  72  NE  1148  mem];  Peo.  ▼. 
Blair.  21  App.  Dlv.  213,  47  NTS  495 
[afl  164  N.  Y.  734  mem.  49  NE  1108 
mem];  TuthlU  v.  New  York,  89  Misc. 
666,  61  NTS  968. 
a.   See  cases  supra  note  2.  ' 

4.    Bass  V.  State,  29  Ark.  142. 

6.  Steven  Dig.  Cr.  Proc.  art  44; 
Coroners'  Act,  1887  (60  &  61  Vict, 
c  71). 

[a]  9r  tha  oU  anthoxttlaa  coro- 
ners are  divided  into  three  classes: 
First,  virtute  ofDcll  (official  coro- 
ners); second,  virtute  carts  alve 
commissionis  (franchise  coroners) ; 
third,  virtute  electionis  <elecUve 
coroners).  Including  until  modern 
times  only  county  coroners.  2  Bacon 
Abr.  p  424:  2  Hale  P.  C.  p  6S. 

e.  1  Blackstone  Comm.  p  347.  To 
same  effect  In  re  Sly,  9  Ida.  779,  76 
P  786:  U.  S.  Life  Ins.  Co.  v.  Vocke. 
129  111.  557,  22  NE  467,  6  LRA  65; 
L.ancaster  County  v.  Holyoke,  37 
Nebr.  328,  65  NW  950,  21  LRA  894; 
Cox  v.  Royal  Tribe  of  Joseph,  '42 
Or.  365,  71  P  73,  95  AmSR  752.  60 
LRA  620.  In  Jervls  Coroners  p  2.  It 
is  said  that  the  office  of  coroner  is 
of  so  great  antiquity  that  Its  com- 
mencement is  not  known.  See  In  re- 
Coroner's  Inquests,  1  Pa.  (>>.  14,  IB. 
3  Kulp  451  (where  the  court  said: 
"The  coroner  Is  a  very  ancient  officer, 
and  originally  acted  only  In  the  na- 
ture of  a  committing  magistrate. 
Much  of  his  authority  In  England  he 
derived  from  the  common  law"). 

7.  It  is  stated  In  Nathaniel  Bacon's 
Discourse  on  the  Laws  and  Govern- 
ment of  Enjriand,  that  coroners  are 
mentioned  In  the  reign  of  King  Alfred 
(Bacon  Gov.  66;  8  Vlner  Abr.  p  242); 
and  the  statement  is  adopted  in 
Jervls  on  Coroners,  but  later  authori- 
ties are  Inclined  to  the  view  that  thi- 
office  was  not  regularly  Instituted 
until  the  latter  hSf  of  the  twelfth 
century.  Crabb  Hist.  Bng.  L.  (1st 
Am.  ed)  149;  Gross  Introd.  Sel.  Cor- 
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oemed."  Viewed  in  this  light,  the  lord  chief  jus- 
tice of  the  king's  beach  was  by  virtue  of  his  office 
the  chief  coroner  of  England,  and  might  if  he 
pleased  exercise  the  jurisdiction  of  a  coroner  in 
any  part  of   the   realm.*     There  were,   however, 


other  coroners  in  each  county,  usually  four,  but' 
sometimes  six,  or  only  two,^"  who  were  chosen  by 
all  the  freeholders  in  the  county  court  bv  virtue 
of  the  king's  writ  de  eoronatore  eligendo."    / 


IV.  APPOnmCENT  AKD  ELECTION 


[$  4]  At  common  law,  as  has  been  seen,  the 
chief  justice  of  the  king's  bench  was  coroner  vir- 
tute  officii,  who  by  virtue  of  his  office  was  the 
chief  coroner  of  the  realm.**  So  also  there  were 
certain  coroners  by  charter,  commission,  or  privi- 
lege, and  these  were  ordinarily  made  by  grant  or 
commission  without  election,  such  as  the  cqroners 
of  particular  lords  of  liberties  and  franchises,  who 
by  charter  had  power  to  create  their  own  coro- 
ners or  to  be  coroners  themselves."  And  again 
thera  were  two  great  precincts  which  by  royal  grant 
had  power  to  create  coroners  of  their  own,  namely, 
the  jurisdiction  of  the  admiralty  and  of  the  verge.^ 
The  general  coroners  of  the  counties,  however,  were 
elected  by  the  freeholders  of  the  counties  in  the 
county  court,  by  virtue  of  the  king's  writ  de  eoro- 
natore eligendo,  issuing  out  of  chancery  and  after- 
ward returnable  to  the  same,"  and  consequently 
their  authority  did  not  terminate  on'  the  demise  of 
the  king,  as  that  of  all  judges  acting  only  under 
the  king's  commission  and  not  by  virtue  of  an 
election.^**    The  writ  for  the  election  of  a  coroner 


first  recited  the  death  or  discharge  of  a  former  cor- 
oner, and  then  commanded  the  sheriff  to  cause 
another  to  be  chosen  in  full  county  court,  by  the 
assent  of  the  county,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  who  hav- 
ing taken  his  oath  in  the  usual  manner  might  do 
all  things  which  belong  to  the  office  of  a  coroner, 
etc.,  and  then  it  concluded  with  commanding  the 
sheriff  to  certify  to  the  court  the  name  of  the  per- 
son ehosen.'^'  In  holding  such  court  and  making  a 
return  to  the  writ,  the  sheriff  exercised  judicial 
functions,  and  therefore  a  quo  warranto  did  not 
lie  to  inquire  into  the  validity  of  votes  cast  at  the 
election.*'  Both  in  England  and  in  America  the 
method  of  selection  of  coroners  is  now  the  subject 
of  statutory  regulation.**  In  England  the  coroner 
is  appointed.**  In  America  statutory  provisions 
generally  enact  that  coroners  shall  be  elected  by 
the  voters  of  the  counties,  although  in  some  states 
they  are  appointed  for  counties,  while  in  others 
they  are  elected  or  appointed  for  districts  and 
oities.*" 


V.   ELiaiBILITT  Alls  QUAUFIOATION 


[i  S]  GoTDners  were  once  required  t»  be  men  of 
means  and  iafluenoe,  and  indeed  it  was  provided 
by  an  early  statute  that  "throt^h  all  shires  suffi- 
cient men  shall  be  chosen  to  be  eoioners,  of  the 


oners'  Rolls;  Pollock  &  M.  Hist.  Bnc. 
X<.  p  51>. 

8.  2  Bacon  Abr.  p  424;  1  Blackatone 

Somni.  p  346:   4  Cok«  Inat.  p  471;  2 
oke  Inst  p  SI;  2  Hawkins  P.  C.  c  9 

1  1. 

».  Barclee'8  Case,  2  Sid.  90,  101, 
144,  82  Reprint  1273;  3  Bacon  Abr. 
p  424;  1  Blackstone  Comm.  p  846; 
4  Coke  Inst,  p  73;  Coroners'  Act, 
1887;  2  Hale  P.  C.  p  63;  Jervls  Coro« 
ners  pp  2,  49;  Steven  Di^.  Cr.  Proc. 
art   48-   8  Vlner  Abr.   p   2B1. 

[a]  Tba  otbar  JnOf  •■  of  tills  ooutt 
were  also  aoverelsn  coroners.  2 
Bacon  Abr.  p  424;  4  Coke  Inst,  p  178. 

10.  1  Bladiatone  Comm.  p  347;  2 
Coke  Inst  p  176:  28  Eldw.  Ill  c  6; 
Fltaherbert  Nat  Brev.  p  163;  2  Hale 
P.  C  p  66;  Jervls  Coroners  p  6. 

[a]  SlM  amnlMr  no*  iMtay  IJinttsd, 
the  lord  chanoellor  on  the  petition 
of  freeholders  with  the  approbation 
of  the  Justice  may  at  discretion  issue 
a  writ  for  the  election  of  one  or 
more  additional  coroners.  In  re 
Salop,  3  Swanst.  181,  36  Reprint  822. 

11.  See  infra  f  4. 

U.     2  Hale  P.  C.  p  63. 

13.  In  re  Local  Oovemment  Act 
[1892]  1  Q.  B.  33;  Jewison  v.  T>y8on, 
9  M.  &  W.  640,  182  Reprint  228; 
Dearlng'8  Case,  Cro.  Elis.  193,  78  Re- 
print 449;  2  Bacon  Abr.  p  424;  2 
Hale  P.  C.  p  63. 

[a]  Tkna  (1)  the  mayor  of  London 
was  by  charter  coroner  of  London; 
the  bishop  of  Ely  had,  by  charter  of 
Henry  VII,  iK>wer  to  appoint  coro- 
ners within  the  Isle  of  'Ely;  and 
Queen  Catherine  had  authority  under 
a  charter  from  Henry  VIII  to  nomi- 
nate coroners  for  the  hundred  of 
Colbridre.  (2)  Similar  powers  are 
vested  in  the  Dean  and  Chapter  of 
Westminster,    and    In    other    bodies, 

2  Bacon  Abr.  p  424;  2  Hale  P, 
53;   Steven  Dig.  Cr.  Proc.   |   48, 
By    the    provisions    of    the    EIngli 
Coroners'   Act    1887    (50   ft    61    Vict 
c  71),  franchise  coroners  are  so  de- 
fined as  to  include  all  coroners  eX' 


'.  C.  B 
8.  (3) 
Inellsh 


most  loyal  and  wise  knights  which  know,  will,  and 
may  best  attend  upon  such  offices^  and  which  law- 
fully shall  attach  and  present  pleas  of  the 
crown."**    At  common  law  and  in  England  to-day, 

borough,    and    official        IBM-     See  supra  note  16. 

18.    2  Bacon  Abr.  p  426;  2  Hawkins 

.     Adjo 

ere  the  sheriff  received  the  writ 


cept    county, 
coroners. 

14.  The  coroner  of  the  admiralty 
was  appointed  by  the  lord  high 
admiral  for  inquisitions  of  deaths 
which  occurred  on  the  high  secw.  The 
coroner  of  the  king's  house,  usually 
called  the  coroner  of  the  verge,  it 
seems,  was  anciently  appointed  by 
the  king's  letters  patent;  but  by 
statute  in  the  time  of  Henry  VIII 
his  appointment  was  settled  in  per^ 
petulty  in  the  lord  steward  or  lord 
great  master  of  the  king's  house  for 
the  time  being.  2  Bacon  Abr.  p  426; 
2  Hale  P.  C.  p  64;  33  Hen.  Vllf  c  12. 

15.  In  re  Salop,  3  Swanst.  181,  36 
Reprint  822;  2  Baoon  Abr.  p  426;  2 
Hale  P.  C.  p  66;  2  Hawkins  P.  C.  c  9 
»  B. 

[a]  •Maniisr  of  ehooslar  ^  w«it 
'•As  oorOBator*  •UMado." — (1)  Coro- 
ners were  chosen  by  the  freeholders 
in  the  county  court  pursuant  to  the 
writ  de  eoronatore  eligendo.  The 
writ  was  directed  to  the  sherlfr,  and 
issued  out  of  and  was  returnable 
into  chancery.  Bacon  Abr.  p  426; 
1  Blackstone  Comm.  347;  2  Coke  Inst 
174-  PlUh.  N.  Br.  163;  3  Hawkins 
P.  C.  p  103  cc  9,  10;  2  Hawkins  P.  C. 
c  9  {|  6-10:  1  Rolle  121.  See  also 
Reg.  V.  Diplock,  L.  R.  4  Q.  B.  549; 
Matter  of  Salop  County  Coronershlp, 
1  Macon  &  G.  377,  47  EngCh  304,  41 
Reprint  1310;  Matter  of  Stafford 
County  Coroner,  2  Rues.  476,  3  Eng 
Ch  476,  38  Reprint  413.  (2)  When- 
ever there  was  a  vacancy  in  the  office 
of  coroner,  it  was  the  right  of  the 
freeholders  of  the  county  to  have  the 
writ  issued  for  the  election  of  a  new 
coroner.  In  re  Hemel  Hempstead,  6 
De  O.  M.  &  a.  228,  64  EngCh  180,  43 
Reprint  867. 

[b]  The  aiwlUlostlon  of  a  voter 
for  ooroner  is  the  possession  of  a 
legal  freehold.  Neither  an  equitable 
freehold  nor  a  right  of  common  in 
fcross  will  confer  the  right  to  vote. 
Rejg.  v.  Day,  3  E.  ft  B.  869.  77  ECL 
8tC  lit  Reprint  Its*. 


P.  C.  c 


[a]  Adjoamment  ■  of     electloa. 
Whei 

for  the  election  of  a  coroner  more 
than  six  days  before  the  next  county 
court,  it  was  held  that  he  had  no  au- 
thority to  postpone  the  election  to  an 
adjourned  term  fourteen  days  after-' 
ward,  and  that  an  election  at  such 
adjourned  term  was  void.  Matter  of 
Stafford  County.  2  Russ.  475,  3  Bng 
Ch  476,  38  Reprint  413.  See  also 
Reg.  V.  Orimshaw.  10  Q.  B.  747,  69 
ECL  747.  116  Reprint  284. 

[b]  ^Wilding  retnxn. — The  sheriff 
may  be  permitted  to  amend  his  re- 
turn to  avoid  the  necessity  of  a  new 
election.  In  re  Hemel  Hempstead,  2' 
Wkly.  Rep.  630. 

[01  Znnuuwe  of  new  wxlt.— After 
a  Judgment  of  ouster  on  an  informa/- 
tion  in  the  nature  of  a  quo  warranto 
against  a  person  returned  by  the 
sheriff  as  duly  elected  to  the  office  of 
coroner,  a  new  writ  de  eoronatore 
eligendo  issues  as  of  course.  In  re 
Hemel  Hempstead,  6  De  G.  M.  &  G. 
228,  64  EngOh  180,  43  Reprint  867. 

17.  Reg.  V.  Diplock.  L.  R.  4  Q.  B. 
549. 

IB.    See   statutory   provisions. 

18.  See  statutory  provisions. 

80.  See  statutory  provisions.  And 
see  Elections  [16  Cyc  268]. 

'  81.     St.  of  Westminster  I,  3  Eldw. 
I  c  10. 

[a]  Xnlglitliood  OBce  assaBtlal.— 
(l)-In  ancient  times  it  was  necessary 
that  the  coroner  be  a  knight  possess- 
ing sufficient  means  to  answer  to  all 
manner  of  people,  for  if  he  had  not 
enough  estate  to  answer  all  fines  and 
duties  imposed,  the  county,  as  his 
superior  and  surety,  and  as  a  punish- 
ment for  selecting  an  inefficient  offi- 
cer, must  answer  for  him.  2  Coke 
Inst  p  176;  2  Hawkins  P.  C.  p  42. 
(2)  And  it  is  said  that  there  was  an 
instance  in  the  fifth  year  of  Edw.  Ill 
of  a  inui*s  being  ceniov«4  from  his 
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except  in  the  case  of  coionen  appointed  for  bor- 
oughs,^  a  property  qualification  prevails,  it  being 
required  that  the  coroner  be  possessed  of  sufficient 
means  to  answer  in  damages  for  misconduct  in 
office,  and  if  he  was  not  possessed  of  property 
sufficient  for  this  purpose,  his  fine  was  levied  on 
the  county  as  a  punishment  for  electing  an  unsuit- 
able officer.^  In  the  United  States,  however,  no 
such  qualification  exists,  although  statutes  in  most 
of  the  states  have  given  the  necessary  protection. 


by  requiring  from  the  coroner  an  official  bond.** 
Under  some  statutes  only  practicing  physicians  in 
good  standing  are  eligible  to  the  office  of  coroner.** 
Basidence.  A  freeholder  of  the  county,  having 
a  place  in  the  county  where  he  has  a  right  to  re- 
side, is  eligible,  and  having  been  elected  coroner 
will  not  be  removed  because  he  has  another  resi- 
dence within  the  ambit  of  the  county,  but  not  s 
part  of  the  county,  where  he  has  his  more  nsnal 
place  of  abode.*^ 


VI.    OmOiAL  OATH  AND  BOND 


[$  6]  A  person  elected  or  appointed  to  the  office 
of  coroner  is  usually  required,  before  entering  on 
the  duties  thereof,  to  subscribe  and  file  an  official 
oath,**  and  to  execute  and  file  a  statutory  bond 
with  sufficient  sureties,  conditioned  well  and  faith- 
fully to  perform  all  the  duties  appertaining  to  his 
office.^  Such  bond  may,  by  assignment  or  other- 
wise, be  put  in  suit  by  persons  injured  by  the  offi- 
cial misconduct  of  the  coroner."*  The  sureties  on 
the  coroner's  bond  aire  bound  for  the  faithful  per- 
formance of  his  duties  as  sheriff  where  he  is  au- 
thorised to  act  as  such  in  case  of  the  sheriff's  death 
or  disability.*^ 

Effect  of  not  taking  oath  or  giving  bond.  Stat- 
utes requiring  the  taking  of  an  oath  or  the  giving 
of  a  bond  osually  require  that  it  be  done  before 
entering  on  the  duties  of  office  or  within  a  specified 


time.**  Such  statutes,  however,  are  usually  di- 
rectory^  and  not  mandatory,**  and  it  seems  to  be 
well  settled  that  a  failure  to  comply  with  saeh 
statutes  will  not  avoid  the  acts  of  a  de  faoto  coro- 
ner so  far  as  the  public  or  the  rights  of  interested 
third  parties  are  concerned.**  Nor  does  the  fact 
that  the  statute  haa  not  been  strictly  complied  with 
relieve  the  sureties  from  their  liability  on  sneh 
bond.**  Where  the  bond  has  b««i  executed,  and 
the  coroner  has  acted  officially,  it  may  be  presumed 
that  the  sureties  have  been  approved.** 

Where  the  statute  roaniiw  a  ncocnisanco  m  irdl 
as  a  bond,  no  recovery  can  be  had  on  the  iond  if  no 
recognizance  has  been  given,  for  in  that  ease  the 
coroner's  commission  and  all  his  acts  eoloie  officii 
are  void.*^ 


Vn.    DEFUTUSS 


[{  7]  In  the  absence  of  statutory  authority,  a 
coroner,  who  is  a  judicial  as  well  as  a  ministerial 
officer,  has  no  power  to  appoint  a  deputy  to  hold 
an  inquest;**  but  in  some  jurisdictions  there  are 
statutes  providing  for  the  appointment  of  deputy  or 
assistant   coroners   to  perform   the   duties   of   the 


office  in  case  of  the  illness  or  nnavoidable  absence 
of  the  coroner.**  In  England,  by  statate,***  eoroners 
are  empowered  to  appoint  deputies  who  may  act 
where  from  any  lawful  or  reasonable  caose  the 
coroner  is  absent*'  And  where  the  jury  is  sworn, 
and  the  inquest  is  properly  and  lawfully  commenced 


office  b«caus«  he  was  only  a  mer- 
chant 2  Bacon  Abr.  p  425;  1  Black- 
stone  Comm.  147;  2  Coke  Inst.  82. 
(3)  By  the  statute  of  Merton  c  S,  en- 
acted nearly  forty  years  before  the 
statute  of  Westminster  I,  it  seems  to 
have  been  assumed  that  none  but 
kniKhts  were  elected.  2  Hawkins  P. 
C.  c  9  f  3.  <4)  Later  this  require- 
ment was  dispensed  with.  It  being 
deemed  sufflcient  If  the  coroner  was 
a  man  of  such  substance  and  credit 
as  would  enable  him  to  maintain  the 
dlRnity  of  his  office,  although  he  were 
not  a  knlffht,  especially  as  It  was 
jrenerally  found  Impracticable  to  find 
KnlKhts  enough  who  were  wUllnec  to 
undertake  the  office.  2  Bacon  Abr. 
p  42S;  1  Blaokstone  Comm.  p.  S47; 
Fltzh.  N. -Br.  p  168.  164;  2  Hawkins 
P    C    o  9  f   8 

'aal     8  Halsburv  L.  Eng.  p  226. 

[a]  Qat^flcalions  re«mbdte  for 
iMronfli  ooxonex. — ^For  the  office  of 
coroner  of  a  borough,  no  qualification 
lar  estate,  residence,  or  otherwise  Is 
required.  All  that  Is  necessary  is 
that  he  is  a  lit  person,  not  being  an 
alderman  or  councilor.  E  A  6  wm. 
IV  c  76. 

S3.  28  Eldw.  Ill  c  6;  14  Bdw.  Ill 
c  8;  Coroners'  Act.  1287  (60  &  61  Vict 
c  71  J  12). 

94.  1  Blaokstone  Comm.  p.  347;  2 
Coke  Inst  176:  2  Hale  P.  C.  p  66. 

aa.    See  infra  f  6. 

aa.  Jefferson  County  v.  State, 
(Ala.)  74  S  364. 

07.  Matter  of  Nottingham  County, 
7  L.  J.  Ch.  O.  S.  61. 

S8.    See  statutory  provisions. 

fa]  Oath  admlBlstMsd  Itr  AwUT. 
—The  oath  of  office  should  be  admin- 
istered to  the  coroner  elect  by  the 
sheriff.  2  Hawkins  P.  C.  c  9  (  7; 
Fltsh.  K.  Br.  163  M;  Bx  p.  Jones, 
Mosely  264,  25  Reprint  380. 


W.  Me. — Harris  v.  Hanson.  11  Me. 
241. 

If  ass. — Bucknam  t.  Ruggles,  IS 
Mass.  180,  8  AmD  98-  Nason  v.  Dil- 
lingham. 16  Mass.  170;  Apthorp  v. 
North.  14  Mass.  167. 

N.  H. — ^Pickering  v.  Pearson.  6  N. 
H.  669. 

N.  T.— Poo.  V.  McKinney.  62  N.  T. 
174. 

Pa. — Toung  t.  Com.,  6  BInn.  88. 

S.  C— McBee  v.  Hoke.  29  8.  C.  U 
138. 

See  also  statutory  provisions. 

30.  Mabry  v.  Turrentlne,  80  N.  C. 
201;  McRae  v.  Bvans,  13  N.  C.  888. 

31.  Allbee  V.  Peo..  22  111.  633;  Tie- 
man  V.  Haw,  49  Iowa  312. 

aa.  McBee  v.  Hoke.  29  S.  C.  U  131. 
See  also  statutory  provisions. 

83.  State  V.  Falconer.  44  Ala.  696; 
State  v.  Texas  Count/  Ct,  44  Mo.  230; 
McBea  V.  Hoke,  29  S.  C.  L.  138;  and 
cases  Infra  note  84. 

34.  Iowa. — State  v.  Bates,  28  Iowa 
96. 

Mass. — Bucknam  v.  Rusgles,  16 
Mass.  180.  8  AmD  98. 

N.  T. — Peo.  V.  Hopson,  1  Den.  B74. 

N.  C. — Mabry  v.  Turrentlne,  80  N. 
C.  201. 

S.  C— McBee  V.  Hoke,  29  S.  C.  U 
184;  State  v.  Hill.  29  S.  C.  U  160. 

[aj  X«vy  hsIA  valid,  altlumgh  ao 
boad  glvam. — The  levy  of  an  execution 
by  a  coroner  who  had  not  given  bond 
for  the  faithful  execution  of  his  of- 
fice was  held  valid.  His  commission, 
and  his  having  taken  the  oaths  and 
declarations,  constituted  Mm  a  de 
facto  officer.  Nason  v.  DlUlgham.  15 
Mass.  170. 

85.  Harris  v.  Hanson.  11  Me.  241; 
Apthorp  V.  North.  14  Mass.  167; 
Toung  V.  Ck>m..  6  Blnn.  (Pa.)  88. 

[a]  aaoh  hond  la  la  foroe  froa  the 
tlBia  it  ta  liaadad  into  court  as  the 


security  required  by  law.  although 
from  accident,  oareiessnesa.  or  the 
fraud  of  any  of  the  parties  concerned 
it  never  reaches  the  treasurer  who  is 
the  proper  custodian.  Apthorp  v. 
North,  14  Mass.  167. 

tb]  SiM  hoad  is  admlatfbla  la  «vl. 
d«a««  against  the  coroner  and  his 
sureties,  although  it  has  not  been  re- 
corded as  required  by  statute.  Toung 
v.  Com..  <  Binn.  (Pa.)  S«. 

86.    Toung  v.  Com.,  C  Binii.   (Pa.> 

,   ta]    VvaeaapttM  of  aapMvai  fMm 

Ums  of  tiaae.— Where  the  bond  was 
delivered  to  the  court  of  common 
pleas  for  their  approval  and  was  af- 
terward found  on  file,  the  court  In- 
dulged the  presumption  that  it  was 
approved,  inasmuch  as  the  statute 
required  no  record  of  the  determina- 
tion, unless  the  bond  was  found  to  be 
Insufficient  Apthorp  v.  North,  14 
Mass.  167. 

37.  Toung  V.  Com.,  6  Blnn.  (Pa.)  88. 

38.  Rex  V.  Ferrand,  3  R  &  Aid. 
260.  6  BCI<  1S6.  106  Reprint  669.  1 
Cailt  745.  18  BCL  407.  See  also 
Matter  of  Daws,  8  A.  &  &  936.  36 
BCL.  917.  112  Reprint  1091;  Bx  p. 
Carrathers,  2  M.  &  R.  897.  17  ECL 
716. 

8».  State  V.  Duffy.  89  La.  Ann.  419. 
8  S  184;  In  re  Deputy  (kroner's  C^r>. 
Uflcates,  7  Pa.  DIst  6C8:  Butts  v. 
Charleston  County.  17  S.  C.  885. 

[a]  Kiossiity  of  w«i11ag^-Such 
an  appointment  should  be  in  writing, 
or  at  least  should  Ira  evldenc«d  by 
writing  and  furnished  to  such  officer. 
Butts  V.  Cauirleston  (^>anty,  17  S.  C 
685. 

40.  St  «  *  7  Vict  c  83. 

[a]  *ta«  OocoasM'  a«t,  USt  (U 
tt  66  Tlot.  0  S6)  contains  the  present 
law  as  to  deputy  coroners. 

41.  Reg.  V.  Perkln,  7  Q.  B.  IBS,  61 


For  lakes  oaasa,  dentogBMata  and  ekaagsa  in  the  law  sea  eumulatlvs  Annotations,  same  title,  page  and  note  noaibar. 
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Iwfore  s  deputy,  he  should  eontintie  holding  the  in- 
quest to  its  eoneluaion,  although  in  the  course  of 
his  proceedings  the  principal  eoroner  may  be  pres- 
ent aeeidentuly.**    An  inquisition  held  by  a  dep- 


uty under  sneh  circumstances  is  properly  deseribed 
as  taken  before  the  principal  coroner  and  is  Tpmp- 
erly  signed  in  his  name  by  his  deputy.^ 


Vm.    OOBONES'S  FHYSIOIANS 


[$  8]  By  statute  a  coroner  may  be  authorized 
to  appoint  a  physician  known  as  "Ihe  coroner's 
physician"  to  hold  office  during  his  pleasure,  or 
that  of  a  board  of  coroners,  in  case  there  is  such.** 

By  tb«  Oreater  New  York  Charter  it  is  provided 
that  each  coroner  of  b&'.A  city  shall,  on  assuming 
ofSce,  appoint  a  qualified  physician  who  shall  be 
a  resident  in  said  city,  and  shall  be  known  as  a 
"coroner's  physieian. " *•  On  the  election  of  a  cor- 
oner; the  office  of  coroner's  physician  should  be 
filled  by  appointment  by  the  coroner  from  the  eli- 
gible list  in  the  office  of  the  civil  service  commis- 
sion, or  by  reappointment  of  the  person  who  had 
been  selected  by  his  predecessor.**  Such  physician 
has  been  held  to  be  a  city  officer,*'  and  his  term 
of  office  is  coterminous  with  that  of  the  coroner 
appointing  him,**    w^ter  a  coroner  has  made  such 


appointment  his  power  of  appointment  is  ex- 
hausted, and  he  cannot  make  a  second  appoint- 
ment during  his  term,**  the  filling  of  any  vacancy 
in  the  pffioe  being  within  the  jurisdiction  of  the 
board  of  coroners.^  The  board  of  coroners  may 
also  remove,  for  cause,  the  physician  appointed  by 
such  board,"  but  only  under  conditions  specified  in 
the  Civil  Service  Law."  On  appointment  of  a  cor- 
oner's physician  the  evidence  of  the  appointment 
should  immediately  be  filed  in  the  office  of  the 
board  of  coroners  and  the  appointment  certified  to 
the  municipal  civil  service  commission;"  but  failure 
so  to  do  "is  not  fatal  to  the  physician 's  right  to  re- 
cover his  salary."  Being  a  city  officer  a  coroner's 
physician  performing  services  outside  his  duties  can- 
not recover  extra  compensation  therefor.** 


EC  JUSTICE  OF  THE  PEACE  ACTINa  AS  OOBONEB 


t$  8]  Under  the  constitutions  and  laws  of  some 
«f  the  states  justices  of  the  peace  are  empowered 
to  ocercise  the  ordinary  duties  of  coroners."*  In 
other  states  they  may  do  so  only  when  there  is  no 
eoroner  in  office,  when  the  eoroner  is  absent  from 


the  county,"  is  unable  to*  attend,"  or  cannot  be  had 
in  due  time  to  hold  the  inquest,"  or  where  the 
office  of  the  coroner  is  a  great  distance  from  the 
plaee  where  the  death  occurred  or  the  body  was 
found.*"     However,   in    the   absence   of   statutory 


SCL  1(6.  115  Reprint  450;  Reff.  y. 
Johnson,  I<.  R.  S  C.  C.  15. 

[a]  WoMtny  —ethw  laqjaMt. — It 
la  a  lawful  and  reasonable  cause  of 
abse-.ice  that  the  ooroner  Is  holdlnK 
another  Inquest  at  the  time.  Reg.  t. 
Perkln,  7  Q.  B.  1«6,  53  ^Cl,  16S,  116 
T:eprint  460. 

fb]  Qnestloa  at  ]aw<— The  aues- 
tion  of  the  lawful  or  reasonable 
cause  for  the  absence  of  the  coroner 
is  for  the  cou^  and  not  for  the  jury. 
Rea.  V.  Johnson,  L.  R.  2  C.  C.  16. 

4a.  Res.  T.  Ferkin,  7  Q.  B.  166, 
6S  ECL  1«S.  116  Reprint  460. 

43.  Ref.  V.  Perkln,  7  Q.  B.  166, 
68  BCL  1S6.  115  Reprint  460. 

44.  Bee   statutory   provisions. 

4».  N.  T.  L.  (1897J  c  378  }  1671, 
continuing  in  force  u.  (1882)  o  410 
S   17(9. 

46.  Matter  of  Flynn,  66  Misc.  283, 
119  NTS  1079. 

[a]  ClM  boacA  of  mrtlaute  an4 
apporttoamet  »nA  ttw  tward  of  alp 
AexBMa  of  the  city  of  New  York  au- 
thorised to  fix  salaries  of  officials 
-and  clerks  in  the  administration  of 
the  city  government  by  Greater  New 
TTork  Charter  (L.  [1901]  p  32  c  46«) 
S  66.  as  amended  by  L.  (1902)  p  1067 
-c  436,  were  not  thereby  authorized 
to  appoint  coroners'  physicians,  the 
power  to  appoint  whom  Is  expressly 
-conferred  on  the  coroner  by  L. 
(188j)  p  429  e  410  i  1769.  Hatter 
-of  Flynn,  66  Misc.  233,  119  NTS 
1079. 

4T.  SchttlUe  V.  New  Tork,  162 
App.  Dfv.  39,  136  NTS  716.  But  see 
Matter  of  Flynn,  65  Misc.  233,  119 
NTS  1079  (holding  that  a  coroner's 
physician  appointed  by  him  as  au- 
thorised by  L.  (18821  o  410  I  1769. 
Is  a  subordinate  of  the  coroner  and 
not  a  public  officer). 

48.  Matter  of  Flynn,  65  Misc.  238, 
119  NTS   1079;    Peo.    v.   (Joldenkrans, 

118  Misc.  682,  78  NTS  267;  Peo.  v. 
Zucca.  36  Misc.  260,  73  NTS  311. 
Contra  Matter  of  Nammack,  66  Misc. 
623.  123  NTS  1063. 

49.  Matter  of  Flynn,  66  Misc.  233, 

119  NTS  1079. 

BO.  Matter  of  Flynn,  46  Misc.  233, 
119  NTS  1079. 

'  61.  Matter  of  Nammack,  66  Misc. 
528,  12*  NTS  1063;  Peo.  v.  Znoca,  36 


Misc.   260,  73  NTS   311. 

[a]  Om  coroner  canaot  remore  an 
incumbent  officer,  although  he  ap- 
pointed him;  that  must  be  done  by 
the  board  of  coroners.  Peo.  v.  Zucca, 
36  Misc.  260,  73  NTS  311. 

sa.  Matter  of  Nammack,  66  Misc. 
633.   123   NTS  1063. 

63.  Matter  of  Flynn.  <6  Misc.  233. 
119   NTS   1079. 

84.  Matter  of  Flynn,  66  Misc.  233, 
119   NTS  1079. 

88.  Schultxe  V.  New  Tork,  152 
App.  Dlv.  39.  136  NTS  715. 

66.  Faucett  v.  SUte,  10  Okl.  Cr. 
Ill,  134  P  839;  Stewart  v.  State,  6 
Tex.   A   184. 

87.  Ciolo. — Rio  Grande  County  v. 
Wilson,  26  Colo.  29,  66  P  1082. 

Ga. — Barly  County  v.  Jones,  94  Oa. 
679.  21  SB  828. 

'  III. — Iroquois  County  t.  Vlets,   69 
HI.  A.  176. 

Ind. — Stevens  v.  Harrison  County, 
46  Ind.  641. 

Pa. — In  re  Coroner's  Inquests,  28 
Pa.  Co.  428;  In  re  Coroner's  In- 
quests. 1  Pa.  Co.  14,  3  Kulp  461;  In 
re  Kribbs,  2  Blair  Ck>.  302. 

ta]  Xetuilar  of  "atosnt.'*— -Where 
the  coroner  was  in  the  county,  able 
and  ready  to  act,  he  was  not  "ab- 
sent," so  as  to  authorise  a  Justice 
of  the  peace  to  hold  an  inquest,  al- 
though the  coroner  was  not  in  the 
Immediate  vicinity  of  'the  place 
where  the  dead  body  was  found. 
Rio  Grande  County  v.  Wilson,  26 
Colo.  29.   65  P  1082. 

rb]  Aldeimaa  a«  ooronar. — ^An 
alderman  being  an  ex  officio  justice 
of  the  peace  under  a  statute  pro- 
viding that,  in  the  at>8ence  of  the 
coroner  a  justice  may  hold  an  in- 
quest, the  alderman  may  act  when 
circumstances  are  such  that  a  jus- 
tice has  jurisdiction.  Pickett  v.  Erie 
Ctounty.  19  WklyNC   (Pa.)  RO. 

88.  Dubois  County  v.  Werts,  112 
Ind.  268,  13  NB  874:  Stevens  v.  Har- 
rison County,  46  Ind.  641;  In  re  Coro- 
ner's Inquests,  28  Pa.  Co.  428;  In  re 
Coroner's  Inquests,  1  Pa.  Co.  14,  3 
Kulp  451;  In  re  Kribbs,  2  Blair  Co. 
(Pa.)  302. 

(a)  The  msanlBf  of  "naabl*  to  at- 
tend" Is  that  when  there  Is  an 
emergency  need  for  holding  an  In- 


?iuest,  and  the  coroner  for  any  oause 
B  so  far  out  of  the  way  as  to  be  un- 
able to  reach  the  body  and  hold  an 
Inquest  within  a  reasonable  time,  un- 
der all  the  circumstances,  the  proper 
Justice  of  the  peace  may  do  so,  and 
may  perform  all  the  coroner's  duties 
in  connection  therewith.  Dubois 
County  V.  Werts,  112  Ind.  268,  13  NE 
874. 

88.  Stata  y.  Erriokson,  40  N.  J.  U 
169. 

[a]  "gbM  fact  tlutt  a  Jnatiae  may 
he  more  oouTeBlmtly  aotlflsd  than  a 
ooroner;  that  he  has  received  the 
first  notice;  that  he  has,  In  good 
faith,  performed  the  first  official  act, 
believing  that  a  coroner  could  not  be 
had  In  due  time — no  one  of  these 
facts,  nor  all  of  them  together,  will 
be  sufficient  to  authorise  a  Justice  to 
act,  where  it  plainly  appears  that  a 
coroner  might  hav6  been  had  in  due 
time."  Chadwick  v.  Errickson,  40  N. 
J.  Li.  159,  166.  See  also  Dubois 
County  V.  Werts,  112  Ind.  268.  13 
NE  874  supra  note  S3   [a1. 

(b]  Ooronar  appeulng  befora 
Itwrlal  may  asswns  control. — Where  a 
body  requires  almost  immediate 
burial,  and  a  Justice  of  the  peace  has 
taken  charge  of  it  for  that  purpose, 
a  coroner  appearing  before  it  has 
been  finally  disposed  of  may  at  his 
option  assume  control  of  it,  and  have 
the  costs  taxed  and  receive  them. 
The  justice  of  the  peace  will  be  en- 
titled only  to  reasonable  compensa- 
tion for  services  rendered  before  the 
coroner  arrived.  Chadwick  v.  Errick- 
son, 40  N.  J.  L.  169. 

80.  In  re  Coroner's  Inquests,  28 
Pa.  Co.  428;  In  re  Coroner's  Inquests, 
1  Pa.  Co.  14.  3  KulD  451. 

[a]  mwa  the  ofltoe  of  the  ooronar 
Is  more  than  tan  miles  distant  (1) 
from  the  place  where  the  death  oc- 
curred or  the  body  is  found,  a  Justice 
of  the  peace  may  hold  the  Inquest. 
In  re  (Toroner's  Inquests,  28  Fa.  Co. 
428;  In  re  Coroners  Inquests,  1  Pa. 
Co.  14.  3  Kulp  451;  In  re  Kribbs,  2 
Blair  Co.  (Pa.)  802.  (2)  In  such  a  case 
such  justice  may  hold  an  inquest 
over  a  body  found  more  than  ten 
miles  from  the  coroner's  office,  al- 
though the  coroner  has  a  deputy  resi- 
dent within  ten  miles  of  the  place. 
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authority,  a  justice  of  the  peace  has  no  ri^ht  to 
hold  an  inquest  over  a  dead  body^-  inasmuch  as 
that  power  is  vested  in  the  coroner  alone."'  The 
jurisdiction  of  a  justice  holding  an  inquest  is  purely 


statutory  and  must  appear  on  the  £aee  0f  the  pro- 
ceedings.^ Where  the  justice  is  empowored  to  act 
he  has  like  powers  with  the  coroner.** 


X.   SHERIFF  AS  CQSONES. 


[$  10]  Under  some  statutes  the  sheriff  is  ex 
officio  coroner."  And  while  performing  the  duties 
of  a  coroner  he  is  in  contemplation  of  law  the  cor- 


oner of  the  county  as  distinctly  and  completely  as 
any  other  dvdy  appointed  or  elected  person  would 
be  when  lawfully  performing  those  duties.** 


XI.  oouimr  attoeitet  as  oosones 


[$  11]  Under  some  statutes  the  county  attorney 
must  perform  the  duties  of  the  coroner."'  Where 
the  duty  of  acting  as  coroner  is  imposed  on  the 


county  attorney  he  has  the  same -powers  and  duties 
while  so  acting  as  are  imposed  on  coroners.** 


xn.  POWERS  AND  DUTIES 


[$  12]  A.  In  General.  The  powers,  duties,  and 
jurisdiction  of  coroners  are  of  very  ancient  origrin,* 
and  remain  what  they  were  at  common  la^w,  except 
in  so  far  as  they  have  been  modified  by  our  stat- 
utes or  institutions."  By  an  ancient  statute" 
which  is  said  to  be  wholly  directory  and  declaratory 
of  the  common  law,  the  duties  of  the  coroner  are 
either  judicial  or  ministerial,  but  principally  ju- 
dicial." His  ministerial  duties  consisted  only  in 
acting  as  the  sheriff's  substitute  when  for  any  rea- 
son the  sheriff  was  incapacitated  to  aot.^^  The 
principal  judicial  function  of  the  coroner,  and  the 
'  one  which  virtually  characterizes  his  office  in  modem 
times,  in  both  England  and  America,  is  that  of  in- 
vestigating the  causes  of  sudden,  violent,  and  un- 
natural deaths.^*  The  powers  and  duties  of  a  cor- 
oner with   respect  to   the  holding   of  an  inquest 


include  the  determination  of  the  question  as  to 
whether  an  inquest  is  necessaty,"  and,  if  deemed 
necessary  or  proper,  then  to  appoint  the  time^*  and 
place  for  holding  the  same;"  and  also  the  summon- 
ing" and  qualifjring  of  the  jury;"  viewing  the 
body,*"  determining  the  question  as  to  the  necessity 
of  a  post  mortem  examination  and,  if  deemed  nec- 
essary, ordering  the  same;**  summoning,  qualifying, 
and  examining  the  witnesses;^  and  the  preparation 
and  filing  'of  the  return  of  the  inquest."  In  some 
jurisdictions  the  coroner  is  also  a  conservator  of 
the  peace**  with  express  statutory  powers.**  In 
other  jurisdictions  a  coroner  is,  in  certain  classes 
of  cases,  a-  mag^istrate  with  power  to  hold  examina- 
tions, to  issue  warrants,  and  to  commit  or  dis- 
charge a  person  suspected  of  crime;**  in  still  other 


In  re  Reltnauer,   14  Pa.  Co.  46. 

61.    Ex  p.  gchultz,  6  Whart.  (Pa.) 

209;  In  re  Mlsalmer,  16  Pa.  Dlst.  176; 

In   re   Coroner's  Inquests,   1   Pa.  Co. 

14,    S  Kulp   451. 

Ja.    Ex  p.  Schultz,  6  Whart.  (Pa.) 

^  EIz  p.  Schultz,  6  Whart.  (Pa.) 
269;  In  re  Metzger,  8  Pa.  Dlst.  573; 
In  re  Reltnauer,  14  Pa.  Co.  46;  Lee's 
Case,  9  Pa.  Co.  474;  In  re  Coroner's 
Inquests,  1  Pa.  Co.  14.  8  Kulp  451; 
In  re  Reltllnger,  30  PlttsbLegJ  (Pa.) 
89. 

64.  In  re  Coroner's  Inquests,  1  Pa. 
Co.  14.  16,  3  Kulp  451  (where  the 
court  said:  "Justice  shall  have  like 
power  to  select,  summon,  and  compel 
the  attendance  of  witnesses  and  ju- 
rors, receive  like  -fees,  tax  like  costs, 
and  the  Inquest  shall  have  like  force 
and  effect  In  law"). 

65.  More  v.  San  Bernardino 
County,  (Cal.  A.)  160  P  702  (holding 
that  the  amendment  to  the  San  Ber- 
nardino county  charter  consolidating 
thn  office  of  sheriff  and  coroner  [St. 
(1913)  p  1656]  Is  unconstitutional). 

Store       V.       San      Bernardino 


County,   (Cal.  A.)  160  P  702. 

67.     State    V.     Moorhead, 

159   NW   412. 


(Nebr.) 


[a]  Xa  Keteaak*  under  L.  (1916) 
c  224.  the  county  attorney  must  per- 
form the  duties  of  the  county  coroner 
without  additional  compensation,  al- 
though he  is  to  be  reimbursed  for 
expenses  actually  Incurred  in  the  per- 
formance of  his  duties  and  may  dele- 
gate to  the  sheriff  the  duty  of  view- 
ing dead  bodies  and  serving  papers, 
except  where  the  papers  are  to  be 
served  on  the  sheriff  when  such  duty 
may  be  delegated  to  the  county  clerk. 
State  v.  Moorhead.  (Nebr.)  169  MW 
412. 

68.  SUte  v.  Moorhead,  (Nebr.)  1E9 
NW  412. 

69.  See  supra  (  3. 

70.  Bee  statutory  provisions;  and 
Lancaster  County  v.  Holyoke,  37 
Nebr.  328,  66  NW  SEO,  21  LRA  394; 
In  re  Coroner's  Inquests,  1  Fa.  C!o.  14, 


3  Kulp  461;  Powell  v.  Wilson.  16 
Tex.  69,  61;  Davidson  v.  Oarrett,  30 
Ont.  668. 

"The  coroner  is  a  very  ancient 
officer,  and  originally  acted  only  in 
the  nature  of  a  committing  magis- 
trate. Much  of  his  authority  in  Eng- 
land he  derived  from  the  common 
law;  and  the  acts  of  parliament, 
which  afterwards  defined  more  par- 
ticularly his  authority,  became  a  part 
of  the  law  of  this  commonwealth." 
In  re  Coroner's  Inquests,  1  Pa.  (^. 
14,  16,  8  Kulp  461. 

"A  coroner  is  an  officer  of  great 
antiquity  at  the  common  law.  .  .  . 
The  constitution  recognises  these 
ancient,  well  known  officers  of  the 
law,  without  prescribing  their  dutiefi. 
.  .  .  It  did  not  even  declare  that 
the  duties  of  the  respective  offices  of 
sheriff  and  coroner  should  be  here- 
after prescribed  by  law;  but  left 
them  to  be  ascertained  and  en- 
forced by  existing  laws,  or  to  be 
regulated  In  such  manner  as  to  the 
legislature  might  seem  proper.  .  .  . 
And,  as  the  office  Is  thus  recognized 
by  the  constitution,  It  is  free  from 
doubt  that  it  was  not  intended  es- 
sentially to  change  Its  nature  and 
functions."  Powell  v.  Wilson,  16 
Tex.  69,  61. 

71.  St.  4  Edw.  I,  4e  officio  coro- 
natorls. 

73.  Ida.— In  re  Sly.  9  Ida.  779,  76 
P  766. 

N.  C— Yeargin  v.  Slier,  88  N.  C. 
348. 

Or. — Cox  V.  Royal  Tribe  of  Joseph, 
42  Or.  366,  71  P  73.  96  A. 762.  60  LRA 
620. 

Pa. — Payette  County  Deputy  Cor- 
oner's Case,  20  Pa.  Co.  '641;  Pickett 
V.  Erie  County,  19  WklyNC  60. 

S.  C. — Giles  V.  Brown,  8  S.  C  L. 
230. 

Bng. — Rex  t.  Ferrand,  3  B.  &  Aid. 
260,  6  ECL  166,  106  Reprint  669; 
Bacon  Abr.  p  428;  1  Blaokatone 
Comm.  p  848;  3  Hawkins  P.  C  c  9 
i   19. 

73.    Oox  Y.  Boyal  Tribe  of  Joseph, 


42  Or.  8<5,  71  P  78,  96  AmSR  762,  60 
LRA  620;  Fayette  County  Dettuty 
Coroner's  Case,  20  Pa.  Co.  641;  Giles 
V.  Brown.  8  S.  C.  L.  230;  i  Bacon  Abr. 
p  428;  1  Blackstone  Comm.  p  348 
et  seq;  2  Hawkins  P.  C.  c  9. 

"Bis  ministerial  office  is,  and  al- 
ways has  been,  both  In  England  and 
the  United  States,  to  act  as  the 
sheriff's  substitute,  in  the  execution 
of  process,  when  the  latter  cajuiot 
act."  Powell  V.  Wilson,  16  Tex.  69, 
60.  See  also' Sheriffs  and  Constables 
[85  Cyc  1S26,  1530,  1614.  1789}. 

74.     See  infra  9  18. 

7B.     See  Infra  t  14. 

78.    See  Infra  f  15. 

77.  See  infra  {  16. 

78.  Bee  infra  {  17. 
78.    See  infra  {  18. 

80.  See  infra  |  19. 

81.  See  infra  }  20. 
83.    See  infra  {  21. 

83.  See  infra  (I  22.   28.  27. 

84.  Bass  V.  State,  29  Ark.  142:  V. 
S.  Life  Ins.  Co.  V.  Vocke,  129  IIL  557, 
20  NE  467.  6  LRA  65;  State  v.  Mo- 
Neil,  83  La.  Ann.  1832;  Powell  v.  Wil- 
son. 16  Tex.   69;  and  see  supra  I   1. 

85.  See  statutory  provisions;  and 
Bass  V.  State,  29  Ark.  142,  144  (where 
the  court  said:  "The  statute  makes 
the  coroner  a  conservator  of  the 
peace,  and  makes  it  his  duty  to 
cause  all  offenders,  against  the  law. 
In  his  view,  to  enter  into  recogni- 
zance, etc.,  and  to  quell  and  suppress 
all  riots,  affrays  and  assaults  and 
batteries,  and  apprehend  and  commit 
to  Jail  all  felons  and  traitors"). 

86.  Qibson  V.  Schwannecka,  189 
App.  Div.  63,  128  NTS  606;  Gibson  v. 
McDonald,  189  App.  Div.  61,  123  NTS 
604. 

ial  Xa  Kew  York,  by  statate  (U 
[188*]  c  821;  L.  [18991  c  404),  a  cor- 
oner is  given  the  power  of  a  mag- 
istrate "only  when  some  person  has 
been  killed  or  dangerously  wounded 
by  another,  but  in  that  class  of  cases 
he  has  the  right  to  issue  warrants, 
hold  examinations  and  commit  or  dis- 
charge the  accused,  the  same  as  any 


E\>r  latar  saaaa,  dsrslopnisBts  and  cbaafes  in  the  law  see  cumulative  Annotations, 


title,  pa'ge  and  note  number. 


an 


t^u  vrk  tf  •J 


juriBdiotions  he  is  held  not  to  be  a  amgistrate.^^- 
The  duties  of  the  ooTouer  at  oommon  law  were  also 
exercised  in  preserving  the  property  of  the  crown 
in  wrecks,^  and  treaaure-trove,^  in  poronounoing 
judgment  of  outlawry,""  and  in  inquiries  concerning 
certain  felonies."^  Again,  in  case  of  death  through 
misfortune,  the  coroner  was  to  inqaire  about  the 
deodand,  its  value,  and  in  whose  hands  it  was,  and 
to  seize  and  deliver  the  same  to  the  township  to 
be  answerable  to  the  crown  for  it.'^  A  coroner  is  a 
local  officer,^  and  can  act  only  within  the  county 
or  municipal  district  for  which  he  is  appointed  or 
elected.** 

[i  13]  B.  Holding  Intverts"'— 1.  Natnre  of  Pro- 
ceeding. It  is  the  duty  of  a  eoroner  to  hold  inquests 
over  the  dead  bodies  of  those  who  may  reasonably 
be  supposed  to  have  come  to  their  death  by  vio- 


lence or  through  some  cause  which  involves  a  vio" 
lation  of  law."'  The  object  of  a  coroner's  inquest 
is  to  ascertain  the  cause  of  death,'^  and  to  obtain 
and  secure  evidence  in  case  of  death  by  violence 
or  other  undue  means."^  The  inquiry  is  not  limited 
to  the  cause  of  death  and  the  nature  of  the  vio- 
lence causing  it,  but  extends  to  other  circumstances 
attending  the  acts  and  tending  to  characterize 
them.*'  The  inquest  is  essentially  a  criminal  pro- 
ceeding/ at  least  from  the  time  when  the  felonious 
homicide  is  established.^  It  is  merely  a  prelimi- 
nary investigation,^  and  not  a  trial  involving  the 
merits.*  In  the  performance  of  his  duty  in  hold- 
ing an  inquest,  a  coroner  is  said  to  act  in  a  ju- 
dicial capacity,^  and  therefore  the  inquest  should 
be  public*  But  under  some  statutes  the  office  is 
not   dignified   with   any  judicial   functions   what* 


of  the  regular  magistrates."  Peo.  v. 
Jackson,  191  N.  T.  293.  298,  84  NB 
65,    16   LRANS   1173,   14  AnnCaa   243. 

87.  In  re  81y,  9  Ida,  779,  76  P 
766. 

88.  Oilea  V.  Brown,  8  S.  C.  li. 
230. 

(al  Otuladlatlon  ooaenaiar  wiwoka 
of  %b»  Bea.  ■  "Concerning  wreck  of 
the  sea,  wheresoever  It  be  found.  If 
any  one  lay  hands  upon  It,  he  shall 
be  attached  by  good  and  safe  pledces, 
and  the  price  of  the  wreck  shall  be 
valued,  and  delivered  to  the  towns." 

2  Bacon  Abr.  p  428;  4.  Edw.  I;  1 
Blackstone  Comm,  p  349. 

[b]  In  V«w  TMrk  by  sUtute.  It 
Is  made  the  duty  of  the  coroner  to 
pursue  all  necessary  measures  for 
saving  and  securing  wrecked  prop* 
erty;  to  take  possession  thereof  In 
whose  hands  soever  the  same  may 
be;  to  cause  the  value  of  the  prop- 
erty  to  be  appraised,  and  to  keep  the 
same  in  some  safe  place  to  answer 
the  claims  of  those  entitled  to  its 
possession.  N.  T.  Town  L.  (L.  [18901 
c  569),  I  138;  1  N.  Y.  Rev.  St. 
(Banks  9th  ed)   p  762. 

89.  1  Blackstone  Comm,  p  349; 
Bracton  bk  3  c  6;  4  Coke  Inst,  p 
271:  2  Hawkins  P.  C.  c  9  S  36;  Giles 
V.  Brown,  8   S.   C.  L.   230. 

[a]  Th»  jnrtadlotloB  of  the  ooro- 
sar  with  regard  to  treasnre-trove  Is 
conflned  to  an  inquiry  as  to  who 
were  the  finders  and  .  who  is  sus- 
pected thereof;  it  is  not  necessary 
to  hold  an  Inquest  for  the  purpose 
of  informing  the  crown  as  to  its 
rlghU.  Atty.-Oen.  v.  Moore,  (18>3] 
1  Ch.   676. 

90.  3  Blackstone  Comm.  p  283; 
Rex  V.  Wilkes.  4  Burr.  2627.  98  Re- 
print 327;  Proctor's  Case,  Dyer  222b, 
73  Reprint   493. 

[a]  "If  thers  lie  two  ooronera  in 
a  county,  the  calling  upon  the  ex- 
igent may  be  by  one  of  them,  and 
likewise  one  alone  may  give  the 
Judgment  of  outlawry;  but  It  seems 
the  return  must  be  by  two  in  min- 
isterial acts."    7  Bacon  Abr.  p  353. 

91.  Reg.  V.  Herford,  3  E. '  &  E. 
115.  107  ECL  116,  121  Reprint  387. 
7  ERC  157;  4  Coke  Inst,  p  271;  2 
Hawkins   P.   C.   c   9    {<   36,   38  et  seq. 

93.  Reg.  V.  Polwart,  1  Q.  B.  818, 
41  ECL  79i2,  113  Reprint  1345;  Atty.- 
Gen.  V.  Eastern  Counties  R.  Co,,  3 
R.  &  Can.  Caa.  145;  2  Hale  P.  C.  62. 
Forfeiture  in  respect  to  deodands 
was  abolished  by  10   Vict,  c  62. 

93.  See  supra  I  1. 

94.  Re  Anderson,  18  Ont  L.  362, 
13   OntWR    1082. 

95.  Inquest  deflnad  see  Inquest 
[22  Cyc  noi]. 

98.  Ark.— Young  v.  Pulaski 
County,  74  Ark.  183.  86  SW  229,  4 
AnnCas  1161. 

Cal. — Morgan  v.  San  Diego  County, 

3  Cal.  A.  464,  86  P  720. 

Ga. — ^Floyd  County  v.  MlUer,  4  Ga. 
4-  1,   60  SB  823. 

Ida. — In  re  Sly,  9  Ida.  779,  76  P 
766. 

Ind. — Fountain  County  v.  Van 
Cleave,  19  Ind.  A.   643.  49  NE  978. 

La. — SUte  V.  McNeil.  33  La.  Ann.  ' 
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Nebr. — State  v.  Moorhead.  169  NW 
412;  Moore  v.  Box  Butte  Cou^y,  73 
Nebr.  561,  111  NW  489.  ^ 

N,  T.— .Peou  v.  Warner,  104  NYS 
279 

N.  C— 8Ut«  V.  Knight,  34  N.  C. 
789 

db<— State  V.  Bellows,  62  Oh.  St. 
307,  66  Nfi  1028. 

Or. — Cox  V.  Royal  Tribe  of  Jo- 
seph, 42  Or.  366,  71  P  73,  95  AmSR 
762.   60   LRA   620. 

Pa. — Lancaster  County  v.  Mishler, 
100  Pa.  624,  45  AmR  402;  Fayette 
County  Deputy  Coroner's  Case,  20  Pa. 
Co,  641;  In  re  Coroner's  Inquests,  1 
Pa.  Co.  14,  3  Kulp  451. 

S.  C. — Giles  V.  Brown.  8  S.  C.  ti, 
230. 

.  Tenn. — Galloway  v.  Shelby  County, 
2  Lea  121. 

Eng. — Abbott  L.'  D.;  2  Bacon 
Abr..  p  427;  1  Blackstone  Comm. 
p  348   et  seq.;   2   Hawkins  P.  C   c   9. 

Ont. — Davidson  v.  Garrett,  30  Ont. 
663.     See   also   statutory   provisions. 

"Regularly  the  coroner  hath  no 
power  to  take  inquisitions  but 
touching  the  death  of  a  man  and 
Persians  subito  mortuis."  2  Hale  P. 
C.   57 

87.  .^tna  L.  Ins.  Co.  v.  Mllward, 
118  Ky.  716.  82  SW  364,  26  KyL  689. 
68  LRA  286,  4  AnnCaa  1092;  Bols- 
llplere  v.  St.  Louis  County,  32  Me, 
375;  Peo.  v.  Coombs,  168  N.  Y.  632, 
53  NE  527;  Galloway  v,  Shelby 
County,  7  Lea  Crenn.)  121. 

98.  Mtna.  L.  Ins.  Co.  v.  Mllward, 
118  Ky.  716,  82  SW  384,  26  Kyl^ 
689,  68  LRA  286,  4  AnnCas  1092;  fn 
re  Jones.  1  Pa.  Co.  19. 

[a]  Other  statnaaats  of  the  ob- 
ject of  an  Inqnaat.— "The  object 
of  the  coroner's  Inquest  Is  to  ascer- 
tain whether  the  person  died  by 
felony  or  accident;  and,  if  by  felony, 
to  discover  the  guilty  person  or  per- 
sons .  .  .  and  is  one  step  taken 
in  the  enforcement  of  the  criminal 
laws  of  the  land."  Houts  v.  Mc- 
Cluney.  102  Mo.  IS,  17,  14  SW  766.      • 

99.  Polk  County  v.  Phillips,  92 
Tex.    630,    61    SW   328. 

1.  .;s:tna  L.  Ins.  Co.  v.  Mllward. 
118  Ky.  716.  726.  82  SW  664.  26 
KyL  689.  68  LRA  286,  4  AnnCas 
1092  (where  the  court  said:  "The 
business  of  this  tribunal  Is  by  stat- 
ute to  collect  promptly  the  facts  con- 
cerning deaths  which  the  coroner 
has  reason  to  believe  were  the  re- 
sult of  crime.  Like  the  grand  jury, 
it  projects  an  ex  parte  Investiga- 
tion of  supposed  or  alleged  crime  re- 
sultiner  in  homic<de.  for  the  purpose 
of  aiding  in  the  administration  of 
the  criminal  laws  of  the  State. 
The  accused  Is  neither  represented, 
nor  has  the  right  to  be,  at  the  In- 
quiry. For  even  better  reasons, 
other  persons  who  have  property  in- 
terests dependent  upon  the  cause  of 
the  death  would  not  be  allowed  to 
participate  in  the  hearing  before  the 
coroner's  Jury,  with  a  view  to  es- 
tablishing .rights  by  the  verdict. 
That  trfbunal  Is  unprovided  with 
much    of    the    necessary    machinery 


for  conducting  such  inquiries"); 
Houts  V.  McCluney.  102  Mo.  13.  l4 
SW  776;  Acker  v.  Anderson  County, 
77  S.  C.  478,  58  SE  337;  Robin  v.  Mc- 
Mabon,  to  Que  Super.  267.  But  see 
Galloway  v.  Shelby  County,  7  Lea 
(Tenn.)  121  (where  the  court  said: 
"We  are  of  the  opinion,  therefore,, 
that  the  coroner's  inquest  Is  no  part 
of  a  criminal  prosecution,  although 
it  may  discover  facts  which  may  lead 
to  one"). 

a.  Peo.  ▼.  Mondon.  103  N.  Y.  216, 
8  NE  496.  67  AmR  709,  4  N.  Y.  Cr. 
652;  Hendrlckson  v.  Peo.,  10  N.  Y.  18, 
61  AmD  721,  9  HowPr  155  [alt  t 
HowPr  404,  1  Park.  Cr.  4061. 

8.  State  v.  Qriffln.  98  S.  C.  106, 
82  SE  254,  AnnCasl916D  392. 

4.  State  V.  Griffln.  98  S.  C.  106,  8S 
SE  254.  AnnCasl916D  392. 

».  Cal. — ^Peo.  V.  Devlne,  44  CsiL 
452. 

Iowa. — Metzradt  v.  Modem  Broth- 
erhood of  America,  112  Iowa  622,  84 
NW  498. 

Md. — ^Young  v.  Physicians,  etc. 
College,  81  1«L  368,  82  A  177,  21  LRA. 
540. 

Mich. — ^Wasey  v.  Travelers'  Ins. 
Co.,  126  Mich.  119.  86  NW  469. 

Mo. — Houts  V.  'McCluney.  102  Mo. 
18,  14  SW  766;  Boisliniere  v.  St 
Louis  County,  32  Mo.  375;  Queatham 
V.  Modem  Woodmen  of  America.  148 
Mo.  A.  33,  127  SW  661  (qualifledly 
recognizing  the  rule), 

N.  J.— Jewell  V.  Hutchinson,  31  N, 
J.  L.  71. 

N.  Y.— Peo.  V.  Coombs.  168  N.  Y. 
682.  63  NB  637;  Peo.  v.  Jackson,  121 
App.  DIv.  866.  106  NYS  1046  faft  191 
N.  Y.  293,  84  NE  65,  16  LRANS  1173. 

14  AnnCai   2431;    CriFlleld   v.    Perlne, 

15  Hun  200  [aJT  81  N.  Y.  622  meml. 
,  N.  C— State  v.  Knight,  84  N.  C. 
789. 

Pa. — ^Lancaster  County  v.  Ml  shier, 
100  Pa.  624.  46  AmR  402:  Uhler  v. 
County,  71  Lehigh ValLR  213;  In  r» 
Coroner,  11  Phila.  387. 

5.  C. — Giles  V.  Brown,  8  S.  C.  U 
230. 

_Wash. — ^Rodolph  v.  Mayer  [olt  I 
Wash  T.   183]. 

Eng. — Rex  v.  Ferrand.  8  B.  A  Aid. 
260.  5  ECL  156,  106  Reprint  669: 
Qarnett  v.  Ferrand.  6  B.  &  C.  611, 
13  ECL  277,  108  Reprint  576:  Reg. 
v.  Taylor.  9  C.  &  P.  672,  38  ECT.  891; 
Reg.  V.  White.  3  E.  &  E.  137.  107  ECL 
137.  121  Reprint  394,  2  Bacon  Abr. 
p  428;  1  Blackstone  Comm.  p  343; 
2  Hawkins  P.  C.  c  9: 

fal  A  coronsr's  Inanast  has  al- 
wan  meant,  and  still  aiMuis,  a  judi- 
cial investigation  Into  the  cause  of 
death  by  a  coroner,  with  the  aid  of 
a  jurv.  Peo.  v.  Coombs.  14  N.  Y.  Cr. 
17.  Sea  also  Peo.  v.  Mondon,  4  N.  Y. 
Cr.  112,  126  frev  on  other  grounds 
103  N.  Y.  211,  8  NE  496.  57  AmR 
709.  4  N.  Y.  (S-.  6621  (where  the 
court  said:  "A  coroner's  Inquest  Is 
a  tribunal  created  by  our  statutes, 
charged  with  the  duty  of  Investigat- 
ing crimes;  and  this  Inquest  was 
engaged  in  an  Investigation  aimed 
at  this  defendant"). 

e.    Wade   V.   Baker,    81   N.  T.    622 
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«yer.*  It  seems  that  onder  the  common  law  in  Eng- 
land the  coroner's  inquest  was  a  court  of  record.* 
In  Canada  the  coroner's  court  is  a  court  of  record* 
and  a  criminal  court  of  the  reahn,'"  and  the  coro- 
ner is  a  judge  of  a  court  of  record.^'  In  the  United 
States  it  is  sometimes  denominated  a  court  of  in- 
ferior jurisdiction  and  not  of  record.^" 

[$  14]  2.  Necessity  for  Holding.  It  seems  that 
at  common  law  the  sudden,  violent  deaths  which  it 
was  the  coroner's  duty  to  investigate  inelnded 
those  which  occurred  by  the  act  of  QoA,  by  acci- 
dent, by  his  own  hand,  or  by  the  hand  of  another.'* 
The  duty  of  a  coroner  with  respect  to  holding  in- 
quests is  now  generally  regulated  by  atatnte.'*  The 
general  rule  under  the  statutes  is  that  it  is  the 

mem  Jaff  14  Hun  6161:_yan  Amburi^ 


'duty  of  the  eonmer  to  hold  an  inqnest  vbeoerer 
there  is  reasonable  ground  to  believe  that  a  death 
was  caused  by  violence  or  other  unlawful  means;" 
and,  of  course,  where  he  has  abundant  cause  to 
believe  that  the  death  was  so  caused,  his  duty  to 
act  is  clear."  Under  some  statutes  a  coroner  may 
lawfully  hold  an  inquest  only  on  the  bodies  of  sneh 
persons  as  may  reasonably  be  supposed  to  have 
died  by  unlawful  means,"  or  where  the  cause  of 
death  ts  unknown."  Conversely,  under  tbeae  stat- 
utes, if  the  cause  of  death  is  not  doubtful,  and 
there  is  no  reason  to  suspect  that  it  implicates  any 
person,  an  inquest  should  not  be  held."  'Dias  an 
inquest  is  unnecessary  where  it  is  quite  evident 
that  death  has  been  caused  by  suicide,"  by  pure 


V.  Baker,  81  N.  T.  46:  State  v.  Orlu.., 
98  S.  C.  106,  82  SB  254,  AnnCasl916D 
892. 

7.  Colo. — Oermania  L.  Ins.  Co.  v. 
Ross-Lewln,  24  Colo.  4$,  81  P  488,  65 
AmSR  216. 

Ida.— In  re  Sly,  9  Ida.  779.  76  P 
766.  Contra'  Falrchlld  v.  Ada  County, 
6  Ida.  340,  66  P  654   (dictum). 

111. — Devlne  vi  Brunswlck-Balke- 
CoUender  Co..  270  111.  604.  611,  110 
NE  780  (where  '  the  court  said: 
"Their  powers,  then,  are  not  Judicial, 
but.  at  most,  are  only  quasl-Judlclal 
In  their  nature");  Palenzke  y.  Brun- 
Ins,  98  in.  A.  644. 

Ind. — Shults  V.  Allen  Ctounty,  168 
Ind.  539.  81  NS  471,  11  AnnCaa  1021. 

Mo. — Queatham  v.  Modern  Wood- 
men of  America..  148  Ho.  A.  38,  127 
8W   661.     But   compare  supra  note 

'  Nebr. — State  v.  Moorhead,  169  NVT 
412. 

Or. — Cox  V.  Royal  Tribe  of  Joseph, 
42  Or.  386,  71  P  73,  95  AmSR  762,  60 
J^RA  620. 

a  In  re  Sly.  9  Ida.  779.  76  P  766: 
Queatham  v.  Modern  Woodmen  of 
America,  148  Mo.  A.  38,  127  SW  661; 
Cox  V.  Royal  Tribe  of  Joseph,  42 
Or.  366.  71  P  73.  96  AmSR  762,  60 
LRA  620;  Oamett  v.  Ferrand,  6  B. 
Sc  C.  611,  IS  BCL.277.  108  Reprint 
576. 

9.  Dayidson  v.  Grarrett,  80  Ont. 
668:   ReK-  v.  Hammond.  29  Ont.  211. 

10.  Ree.  V.  Hammond,  29  Ont.  811. 

11.  Honey  t.  Mead,  (Ala.)  84 
CanLJ  830;  Davidson  v.  Ctarrett,  30 
Ont  658. 

U.  See  Cirtsfleld  v.  Perlne,  15  Hun 
JOO  raft  81  N.  T.  622  mem]:  Peo.  v. 
Jackson,  47  Misc.  60,  95  NYS  286 
[rev  on  other  grounds  121  App.  Dlv. 
866,  106  NTS  1046  (aff  191  N.  T. 
298.  84  NB  66.  16  LRANS  1173.  14 
AnnCas  243)1:  Watson  v.  Beaver 
County.  27  WklyNC  (Pa.)  469. 
■  IS.     2  Hale  P.  C.  p  62. 

14.  See  statutory  provisions;  and 
cases  ttifra  this  section. 

15.  Ark. — TounK  v.  Pulaski  County, 
74  Ark.  183,  86  SW  229.  4  AnnCas 
1161;  Clark  County  v.  Calloway,  62 
Ark.   361.  12   SW  766. 

Cal. — Mor«ran  v.  San  Diego  County, 
3  C^l.  A.  456,  86  P  720. 

Ga. — ^Ployd  County  v.  Miller,  4  Ga. 
A.  1,  4,  60  SB  '823  [quot  Cyc]. 

Ida.— In  re  Sly,  9  Ida.  779,  76  P 
766. 

Ind, — Stults  v.  Allen  County,  168 
Ind.  639,  81  NE  471,  11  AnnCas  1021. 

Nebr, — State  v..  Moorhead.  169-NW 
412;  Moore  v.  Box  Butte  County,  78 
Nebr.  561,  111  NW  469;  Lancaster 
County  V.  Holyoke.  37  Nebr.  328,  56 
NW  960,   21   LRA  394. 

N.  T. — Peo.  V.  Warner,  104  NTS 
279 

N.  C— SUte  V.  KnlKht,  84  N.  C. 
789 

Oh.— State  V.  Bellows,  63  Oh.  St. 
807,   66   NB  1028. 

Pa. — Lancaster  County  v.  Mi  shier, 
100  Pa.  624.  45  AmR  402:  North- 
ampton County  V.  Innea,  26  Pa.  156; 
Lancaster  County  v.  Dern,  2  Grant 
262;    Miller    v,    Cambria    County,    29 


Pa.  Super.  166:  In  re  Cochrane,  12 
Pa.  Dist.  477,  27  Pa.  Co.  282.  2  Just 
LR  27;  Wlnirer  v.  McKean  County, 
11  Pa.  Dlst.  566,  26  Pa.  Co.  88.  8  Del. 
Co.  481,  18  Montf.  Co.  88;  Ralston's 
Pet.,  %Pa.  DlsL  614;  In  re  Coroner's 
Inquests,  28  Pa.  Co.  428. 
Tenn. — Galloway  v.  Shelby  County, 

7  Lea  121.  '     ^ 
Ont — ^Davidson  v.  Garrett,  tb  Ont. 

658. 

[a]  "TlolMUM"  means  the  unlaw- 
ful use  of  physical  force  or  other 
agency  to  cause  death,  and  does  not 
Include  mere  accident  or  casualty. 
SUte  V.  Bellows,  16  Oh.  Cir.  Ct  604, 

8  Oh.  Clr.  Doc.  376. 

[b]  The  "vlolane*  .ana  vndiis 
msaas"  which  gives  Jurisdiction  to 
a  coroner  has  reference  to  unlawful 
conduct  of  another  from  which  death 
resulted.  Miller  v.  Cambria  County, 
29  Pa.  Super.  166,  168;  In  r«  Jones, 
1  Pa.  Co.  19. 

[c]  "Death  Is  suvpoMd  to  liav* 
been  oansed  ter  vlolsne*,"  when  the 
coroner  from  observation  or  informa- 
tion has  substantial  reason  for  be- 
lieving that  death  was  caused  by 
unlawful  means.  State  v.  Bellows, 
62  Oh.  St  307.  309,  66  NB  1028. 

16.  Floyd  County  v.  Miller,  4  Ga. 
A.  1,  4,  60  SB  823  [quot  Cyc];  In  re 
Sly,  9  Ida.  779.  76  P  766;  In  re  Cor- 
oner's Inquests,  28  Pa.  C^.  428; 
Pf out's  Case,  7  Pa.  Co.  265;  In  re 
Jones,  1  Pa.  Co.  19;  In  re  Coroner's 
Inquests,  1  Pa.  Co.  14,  8  Kulp  451; 
Uhler  V.  County,  1  LehighValLli 
(Pa.)  218. 

[a]  WlMM  Aaatk  Is  the  reralt  of 
vlolene*  wlttob  did  aot  anOAMajr 
terminate  the  life  of  the  person  In- 
jured it  is  still  the  duty  of  the  cor- 
oner to  hold  an  inquest  Lancaster 
County  V.  Dern,  2  Grant  (Pa.)  262. 

17.  Ark. — Clark  County  v.  Harris, 
124  Ark.  69,  186  SW  290;  Clark 
County  V.  Calloway,  62  Ark.  361,  12 
SW  756. 

Cal, — Morgan  v.  San  Diego  County, 
3  Cal.  A.  464,  86  P  720. 

Ga, — Fryer  v.  Central  R.,  etc.,  Co., 
60  Ga.  681. 

111. — Palenske  v.  Bruning,  98  111.  A. 
644. 

Ind. — Sandy  v.  Morgan  County,  171 
Ind.   674,   87  NB  131,   131  AmSR  273. 

Nebr. — Lancaster  County  v.  Hol- 
yoke, 37  Nebr.  328.  65  NW  960,  21 
LRA  394. 

Pa, — Miller  v.  Cambria  County,  29 
Pa.  Super.  166;  In  re  Metsger,  8  Pa. 
Dist.  673;  In  re  Coroner's  inquest.  7 
Pa.  DlBt  666.  20  Pa.  Co,  660;  Bender's 
Case.  8  Pa.  Co.  664;  In  re  Stoeker, 
5  Kulp  487;  Watson  v.  Beaver 
County.  27  WklyNC  469. 

IS.  Clark  County  v.  Harris.  124 
Ark.  69,  186  SW  290;  Muzzy  v.  Ham- 
ilton County.  1  Oh.  Dec.  (Reprint) 
136.  2  WestLJ  426;  Birmingham  v. 
Franklin  County.  6  OhS&CP  687.  7 
OhNP  443;  Faucett  v.  State,  10  Okl. 
Cr.  Ill,  134  P  839. 

[a]  milng  dnilng  quarrel  In 
PTSssnoe  of  witnesses. — tJnder  San- 
dels  &  H.  Dig.  {{  761-764,  providing 
that,  where  any  person  is  found 
dead,  or  where  a  person  dies  under 
unknown     circumstances     Indicating 


foul  play,  notice  shall  be  given  to 
the  coroner  who  shall  Immediately 
hold  an  inquest  and  arrest  the  guilty 
person,  unless  it  appears  to  b»  a  ease 
of  excusable  homicide,  it  is  tbe  duty 
of  the  coroner  to  hold  an  Inquest 
where  a  person  was  killed  during  a 
quarrel  and  In  the  presence  of  wit- 
nesses, for  the  killing  being  known, 
the  presumption  is  that  the  slayer 
is  guilty  of  a  crime,  in  the  absence 
of  circumstances  that  Justify  or  ex- 
cuse the  homicide,  Jefferson  County 
V.  Cook,  66  Ark.  667,  47  SW  662. 

1».  Ark. — Cnark  County  v.  Harris, 
124  Ark.  59,  60,  186  SW  290  (where 
the  court  said:  "Section  794  of 
Kirby's  Digest  provides  for  holding 
an  inquest  in  only  two  Instancea, 
'(1)  It  the  dead  body  of  any  peivoa 
be  found  and  the  circumstances  of 
his  death  be  unknown,  and  (2)  If 
any  person  die  and  the  circumstances 
of  his  death  Indicate  that  he  has 
been  foully  dealt  with.'  The  duty 
of  the  coroner  under  this  statute  Is 
defined  in  the  cases  of  Clark  County 
V,  Calloway,  62  Ark.  861,  12  SW  766; 
Jefferson  County  v.  C!ook,  65  Ark. 
667,  47  SW  662r  Young  v.  Pulaski 
County,  74  Ark.  183,  8E  SW  229.  4 
AnnCas  1161.  As  these  cases  inter- 
pret the  duty  of  a  coroner,  that 
officer  is  not  required  to  hold  an  in- 
quest merely  because  a  dead  body 
is  found,  or  because  the  death  was 
sudden,  if  there  Is  no  reason  to  sus- 
pect foul  play,  or  the  circumstances 
of  the  death  are  not  known");  Clark 
County  v.  Calloway,  62  Ark.  861.  12 
SW  766, 

Ind. — Stults  V.  Allen  County,  168 
Ind.  639,  81  NB  471,  11  AnnCas  1021. 

Nebr. — Lancaster  County  v.  Hol- 
yoke, 37  Nebr.  328,  66  NW  »S0.  21 
LRA  894. 

Pa. — ^Miller  v.  Cambria  Cotinty,  29 
Pa.  Super.  166;  Lee's  Case,  9  Pa.  CM. 
474:  Burns*  Case,  6  Pa.  Co.  549;  In 
re  Marvin  Shaft,  3  Pa.  Co.  10;  In  re 
Coroner's  Inquests,  1  Pa.  Ck>.  14.  IS, 
3  Kulp  461  (where  the  court  said: 
"When  the  cause  of  death  Is  not 
doubtful  the  coroner  ought  not  to 
put  the  county  to  the  expense  of 
holding  an  inquest"). 

Bng,— In   re  Hull.   9   Q.  B.   D.   <39. 

[a]  The  ooronev  ttm  no  vsatsd 
ilgtat  to  hold  ma.  inqveat  over  the 
bodies  of  persons  found  dead  in  his 
county,  and  to  charge  the  county 
therefor,  when  the  public  laws  of 
the  state  do  not ,  require  such  ac- 
tion. Fryer  v.  Central  R.,  etc,  Co., 
60  Ga,   681. 

[b]  The  mere  fast  of  a  body  lying 
dead  does  not  give  the  coroner  Juris- 
diction, nor  even  the  circumstance 
that  the  death  was  sudden;  there 
ought  to  be  a  reasonable  suspicion 
that  the  party  came  to  his  death  by 
violent  or  unnatural  means.  Toung 
V.  Pulaski  County,  74  Ark.  183,  85 
SW  229,  4  AnnCJas  1161;  Reg.  v.  Lon- 
don, etc.,  R,  Co.,  1  Q.  B.  658.  41  ECL 
670,   118   Reprint   1246. 

ao.  Lancaster  County  v.  Holyoke. 
37  Nebr.  328,  66  NW  960,  21  Ut& 
394;  In  re  Cochrane,  12  Pa.  Dlst  477, 
27  Pa.  Co.  282,  2  JustLR  27:  In  re 
Witmore.  3  Pa.  Dist  699.  14  Pa,  Co. 
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accident,**  by  an  act  of  Ood,^  by  negligence  of  the 
deceased,^  by  disease,"  or  by  other  natural 
causes."  Under  other  statutes  provision  is  also 
made  for  inquests  in  ease  of  death  by  accident  or 
casualty.''  Under  a  statute  providing  that  no  in- 
quest shall  be  had  where  the  death  occurred  in  the 
presence  of  witnesses,  it  is  sufficient  to  divest  the 
coroner's  jurisdiction  to  hold  an /inquest  if  only  one 
witnesa  was  present."  The  coroner  must,  there- 
fore, before  he  summons  a  juiy,  make  some  in- 
quiry;^ for  he  has  no  authority  to  hold  an  inquest 
except  for  strictly  public  purposes,"  and  where 
there  are  no  circumstances  to  arouse  suspicion,  he 
is  not  justified  in  holding  an  inquest  merely  be- 
cause a  reputable  citizen  requests  him  to  do  so 
for  his  protection."*  A  coroner  has  no  ex  ofBcio 
jurisdiction  at  common  law  to  hold'  any  inquest 
other  than  one  on  a  dead  body,  super  visum  cor- 
poris." He  cannot,  therefore,  hold  an  inquest  to 
inquire  into  the  origin  of  a  fin  by  which  no  death 
has  been  occasioned.'* 

Extent  of  coroner's  discretion.  The  decision  of 
the  question  as  to  whether  an  inquest  is  necessary 
rests  in  the  sound  discretion  of  the  coroner,  and 
the  presumption  is  that  in  holding  an  inquest  he 


has  acted  in  good  faith  and  for  sufficient  cause.** 
Thus,  a  coroner  has  jurisdiction  to  hold,  and  is 
justified  in  holding,  an  inquest,  if  he  honestly  be- 
lieves information  to  be  true  which  has  been  given 
to  him,  and  which,  if  tru^,  would  make  it  his  duty 
to  hold  such  inquest.*^  But  the  power  is  not  one 
to  be  exercised  capriciously  or  arbitrarily.**  Thus, 
where  the  cause  of  death  is  unknown,  and  a  physi- 
cian refuses  to  give  a  certificate  of  the  cause  of 
death,  the  coroner  has,  in  the  absence  of  other  in- 
formation, no  discretion  to  refuse  to  hold  an  inquest 
on  the  ground  that  it  is  unnecessary;**  for  while 
it  is  true  that  coroners  ought  not  voluntarily 
to  obtrude  themselves  into  private  houses,  when 
they  have  received  no  notice  from  the  police  or 
other  authority  that  death  has  occurred  under  cir- 
eumstanoes  which  appear  to  them  to  call  for  an 
inquest,*'  it  is  also  true  that,  when  a  coroner  re- 
ceives from  the  proper  police  authorities  informa- 
tion of  a  sudden  death,  in  order  that  an  inquest 
may  be  held,  and  when  there  is  no  medical  certifi- 
cate of  death  from  any  natural  cause,  or  other 
ground  on  which  he  can  reasonably  form  an  opinion 
as  to  the  actual  cause  of  death,  it  is  his  duty  to 
hold  an  inquest;**  and  if  an  inquest  has  been  held 


4«S;  In  re  Qrov*.  t«  Pa.  Co.  44>; 
Id  re  Crosby,  S  Pittsb.   (Pa.)  4tS. 

ai.  Miller  v.  Cambria  County,  28 
Pa.  Super.  166. 

as.  Lancaster  County  v.  Holyoke, 
S7  Nebr.  Its,  66  NW  960,  21  LRA  394 
(death  by  liKhtnlnK);  In  re  Coroner's 
Inquests.  1  Pa.  (Jo.  14,  18,  3  Kulp 
461  (where  the  court  said:  "In  two 
of  the  cases  before  me  the  Inquests 
And  that  the  deceased  was  struck  by 
UKhtninjr;  one  finds  that  the  de- 
ceaspd  died  In  an  apoplectic  fit:  and 
another  that  the  deceased  died  in  an 
epileptic  fit;  and  the  fifth  one  finds 
that  the  deceased  fell  dowp  stairs 
in    a   drunken    fit.     One   would   sup- 

Sose  that  when  death  occurs  In  a 
t  of  epilepsy,  or  by  a  stroke  of 
apoplexy,  or  by  a  stroke  of  Ught- 
ning,  or  by  a  fall  induced  by  drunk- 
enness, that  such  death  was  not 
caused  by  the  commission  of  any 
felony,  or  by  undue  means,  or  in 
any  unnatural  manner,  or  in  a  sus- 
picious or  doubtful  manner.  These 
deaths,  or  at  least  four  of  them, 
certainly  occurred  through  a  visita- 
tion of  Ood,  and  this  could  be  as 
well  known  to  the  public  and  to  the 
neighbors  of  the  deceased  as  though 
he  or  she  had  died  in  his  or  her  bed. 
There  can  be  no  excuse  for  the  cor- 
oner, or  a  justice  of  the  peace  In  his 
absence,  holding  Inquests  under  such 
circumstances  as  I  have  narrated"). 

S3.  Miller  v.  C!ambria  County,  29 
Pa.  Super.  166;  In  re  Jones,  1  Pa. 
19. 

S4>  Hilier  V.  Cambria  County,  29 
Pa.  Super.  188;  In  re  Coroner's  In- 
quests. 1  Pa.  Co.  14,  S  Kulp  461;  In 
re  Hull,  9  Q.  B.  D.  689  (recognising 
the  rule). 

[a1  Apralesy^— A  statute  which 
provides  for  a  coroner's  Inquest 
when  a  person  dies  an  unnatural 
death  does  not  authorise  the  coroner, 
in  the  absence  of  any  circumstance 
tending  to  induce  the  belief  that 
death  resulted  from  an  unnatural 
cause,  to  hold  an  Inquest  on  the 
body  of  a  person  who  has  died  from 
apoplexy.  Clark  County  v.  Calloway, 
62  Ark.  361,  12  SW  756;  In  re  Cor- 
oner's Inquests,  1  Pa.  Co.  14,  3  Kulp 
461. 

as.  Iisncaster  Ctounty  v.  Holyoke, 
37  Nebr.  328,  65  NW  960,  21  LRA 
394:  In  re  Hull,  9  Q.  B.  D.  689  (rec- 
ognising the  rule). 

[a]  ran  flrom  indMiaf, — ^tdtncas- 
ter  County  v.  Holyoke,  87  Nebr.  828, 
65  NW  960.  21  LRA  8*4. 

36L     See  statutory  provisions;  and: 

Ga. — Davis  v.  Bibb  County,  116  Oa. 
23.   42  SE  403. 

111.— U.  S.   Life  Ins.  Co.  v.  Vocke, 


129  111.  667.  22  NB  467,  6  LRA  66. 

Ind. — Stults  V.  Allen  C^ounty,  168 
Ind.  639,  81  NB  471,  It  AnnC^as  1021; 
Jameson  v.  Bartholomew  (Soonty,  64 
Ind.  624. 

Mo. — SUte  V.  Marshall,  82  Mo.  484: 
Bolaliniere  v.  St.  Louis  County,  82 
Mo.  376. 

Tenn, — Oalloway  v,  Shelby  County, 

7  Lm.  121. 

ST.  Herndon  v.  Jones  Ck>unty,  19 
Qa.  A  528,  89  SB  1047. 

88.  Ark. — Toung  v.  Pulaski 
County,  74  Ark.  fS8,  86  SW  229.  4 
AnnCas   1181. 

Ind. — Stults  V,  Allen  Ck>unty,  168 
Ind.  539,  81  NB  471,  11  AnnCaa  1021. 

Nebr. — Lancaster  County  v.  Hol- 
yoke, 87  Nebr.  828,  S(  NW  860.  21 
LRA  894. 

Pa. — ^Bender's  Case,  8  Pa^  Co.  664: 
Prottt's  Case,  7  Pa.  Co.  266;  Bums' 
C!ase,  6  Pa.  Co.  549. 

Bng.— Reg.  v.  Price.  12  Q.  B.  D.  247, 

8  BRC  467;  In  re  Hull,  9  Q.  B.  D.  689; 
Reg.  V.  Clerk,  1  Salk.  877,  91  Reprint 
328;.  Reg.  V.  Oreat  Western  R.  Co., 
3  Q.  B.  888,  48  BCL  769,  114  Reprint 
633. 

99.    Watson  V.  Beaver  County,  27 
WklyNC   (Pa.)  489. 
an.    McFadgen  v.  Chester  County, 

10  Pa.  Co.  124:  Rex  v.  Kent  Justices, 

11  Bast  229.  108  Reprint  992. 

81.  Meads  v.  Dougherty  County, 
98  Oa.  697.  25  SB  916j  Reg.  v.  Her- 
ford.  3  B.  &  B.  116,  107  BCL  116,  121 
Reprint  887,  7  BRC  167. 

TlMr  of  body  see  infra  I  19. 

3S.  Reg.  vTHerford,  8  B.  *  B.  116. 
107  BCL  116,  121  Reprint  887,  7  BRC 
167. 

as.  Ark. — Clark  County  v.  C^lo- 
way,  62  Ark.  361,  12  SW  766. 

CaX. — ^Morgan  v.  San  Diego  County, 
3.  Cal.  A.  464,  88  P  720. 

Ind. — Stults  V.  Allen  County,  168 
Ind.  639,  81  NB  471.  11  AnnCUM  1021; 
Jameson  v.  Bartholomew  Ciounty,  64 
Ind.  624. 

Mo. — Bolslinlere  v.  St.  Louis  Coun- 
ty. 32  Mo.  876. 

Nebr. — Moore  v.  Box  Butte  County, 
78  Nebr.  681.  Ill  NW  489. 

Pa. — Lancaster  County  .v.  Mlshler, 
100  Pa.  624.  45  AmR  402;  In  re  Fay- 
ette County  Coroner's  Returns,  24  Pa. 
Co.  498;  In  re  Coroner's  Inquests.  1 
Pa.  Co.  14,  16,  8  Kulp  461  (where  the 
court  said:  It  is  the  coroner  him- 
self who  is  to  exercise  his  discretion. 
.  .  .  He  Is  the  only  judge  of  the 
necessity  of  the  Inquest;  he  Is  the 
one  to  determine  whether  any  suspi- 
cion exists  as  to  the  cause  of  death; 
and  not  the  neighbors  or  relatives  of 
deceased.  The  coroner  should  not 
hold  an  Inquest  because  an  Individual 


requests  It,  but  for  the  primary  in*  ' 
vestigation  of  the  circumstances  of 
the  case.  So  long  as  there  are  no 
suspicious  circumstances  hanging 
around  the  finding  of  the  dead  body, 
or  the  death  of  the  Individual,  the 
coroner  need  not  act;  neither  should 
he  act,  nor  any  one  else  act  for 
him"). 

Tex. — ^Eirk  v.  Murphy,  16  Tex.  664, 
6?  AmD  640. 

"The  first  thing  the  coroner  is 
called  upon  to  do,  when  a  death  is 
caned  to  his  attention.  Is  to  deter- 
mine whether  or  not  it  is  a  case 
coming  within  .  .  .  [his  jurisdic- 
tion]. In  deciding  this  question  some 
latitude  should,  of  course,  be  allowed 
the  coroner.  It  should  not  be  held 
tha.t,  simply  because  at  the  conclu- 
sion of  an  inquest  it  has  been  deter- 
mined that  the  decea^d  died  a  nat- 
ural death,  he  had  no  right  therefore 
to  hold  an  Inquest."  Morgan  v.  San 
Diego  County,  8  Cal.  A.  464,  461,  88 
P  720. 

[a]  Xslmttal  of  presuzantloB. — "It 
is  true  that  the  presumption  is  that 
the  coroner  acts  in  good  faith  and 
with  Bufiicient  cause  in  holding  the 
Inquest  but  that  presumption  may  be 
overthrown  by  evidence,  and  when 
the  coroner,  holding  an  inquest,  seeks 
to  compel  the  payment  of  his  fees  by 
the  county,  the  county  may  always 
show.  If  it  can,  that  the  coroner  acted 
not  in  good  faith  and  without  suffi- 
cient cause  or  reason."  In  re  Coro- 
ner's Inquests,  1  Pa.  C!o.  14,  16,  8 
Kulp  461. 

M.    Reg.  V.  Stephenson,  18  Q.  B.  D. 

30.  Lancaster  County  v.  Mlshler, 
100  Pa.  824.  46  AmR  402;  Miller  y. 
Clambria  County,  29  Pa.  Super.  168: 
In  re  Cochrane,  12  Pa.  Dlst.  477^  27 
Pa.  C!o.  282,  2  JustLR  27;  Rex  v.  Kent 
Justices,  11  Bast  229,  103  Reprint 
992;  Reg.  v.  Clerk,  1  Balk.  377,  91 
Reprint  828. 

36.  In  re  Hull,  9  Q.  B.  D.  689; 
Matter  of  Ward,  8  De  O.  F.  &  J.  700, 
8f  BngCh  648.  46  Reprint  1049. 

37.  Palencke  v,  Brunlng,  98  111.  A. 
644:  In  re  Hull,  9  Q.  B.  D.  689;  Reg. 
V.  (5lerk,  1  Salk.  377,  91  Reprint  328. 

38.  In  re  Hull,  9  Q.  B.  D.  689 
(where  Lord  Selbome  said  that  in 
such  a  case  the  coroner  cannot  prop- 
erly exercise  any  discretion  to  the 
contrary,  unless,  by  Inquiry  or  other- 
wise, he  has  obtained  such  credible 
information  as  may  be  sufficient  to 
satisfy  a  reasonable  mind  that  the 
death  arose  from  Illness  or  from 
some  other  cause  rendering  an  In- 
quest unnecessary).  See  also  cases 
supra  note  26. 
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where  there  were  no  circumstanceB  tending  to  show 
that  death  was  due  to  an  unnatural  cause,  it  has 
been  decided  that  the  county  cannot  be  compelled  to 
pay  the  coroner  for  his  services  ;**  but  there  are  au- 
thorities holding  that  the  coroner's  action  cannot 
be  reviewed,*"  at  least  in  so  far  as  the  fees  of  jurors 
and  witnesses  are  concerned.'*^ 

Deaths  in  prison.  At  conunon  law  it  is  the  duty 
of  the  coroner  to  inquire  concerning  the  deaths  of 
all  persona  who  die  in  prison,"  "because  it  may  be 
possibly  presumed  that  the  prisoner  died  by  the 
ill  usage  of  the  jailer;"^  and  sometimes  this  has 
been  required  by  statute  where  there  is  "reason  to 
believe  that  the  death  of  the  prisoner  arose  from 
anv  other  cause  than  ordinary  sickness. ' '  ** 

t$  15]  S.  Tbne  of  Holding.  When  an  inquest  is 
necessary,  it  must  he  held  within  a  convenient  time 
after  notice  of  death.** 

Holding  on  Sunday.  Following  the  established 
rule  that  Sunday  is  dies  non  juridious,*"  it  has 
been  said  that  the  inquisition  must  not  be  conducted 
on  Sunday;"  but  it  has  been  held  that  an  inquest 
was  not  void  because  held  on  that  day.** 

Adjonnunent.    Where  an  inquest  on  a  dead  body 

39.  See  Infra  |  38. 

40.  Flnarty  v.  Marlon  County,  127 
Iowa  643,  lOS  NW  772l  Bolsllnlere  v. 
St.  Louis  County,  82  Mo.  376.  But 
compare  State  v.  Marshall,  82  Mo. 
484  (holding  that  the  allowance  of 
fees  to  a  coroner  for  an  Inauest  on  a 
dead  body  Is,  under  Rev.  St.  I  B167. 
subject  to  the  judicial  discretion  of 
the  county  court,  and  cannot  be  con- 
trolled by  a  writ  of  mandamus). 

[a]  Beason  for  tlila  view,/ — Bols- 
llnlere V.  St  Louis  County,  $2  Mo.  375 
878  (where  the  court  aald:  "There  is 
not  (nor  could  there  be  In  the  nature 
of  things)  any  classification  of  cir- 
cumstances by  law  circumscribing 
his  [the  coroner's]  action,  or  fixing 
precisely  the  limits  of  his  authority. 
The  nature  of  his  duties  and  the  ob- 
ject to  be  attained  must  guide  his 
discretion,  acting,  as  we  must  pre- 
sume he  does,  under  a.  sense  of  his 
obligations  as  an  officer  and  the  sanc- 
tion of  an  oath.  When  called  upon  to 
act  he  will  decline  or  proceed  to  the 
investigation  accordingly  as  the  cir- 
cumstances of  the  particular  case 
are,  or  are  not,  of  such  a  suspicious 
character  as  to  render  proper  an  offl- 
cial  examination,  and  of  these  he  Is 
the  sole  Jud^e.  .  .  .  The  law  has 
Imposed  no  limits  on  the  discretion  of 
the  coroner,  by  means  of  any  prelim- 
inary inquiry  or  otherwise,  for  the 
purpose  of  restricting  his  actions  In 
making  inquests;  and  when  he  acts, 
the  presumption  is  he  has  acted  in 
proper  cases.  There  is  manifestly 
nothing  in  the  statute  to  warrant  the 
commissioners  to  revise  the  action  of 
the  coroner,  or  that  gives  them  a  dis- 
cretion in  respect  to  his  fees"). 

41.  Moore  v.  Box  Butte  County,  78 
Nebr.  661.  Ill  NW  469. 

4S.  2  Hale  P.  C.  57:  2  Hawk.  P. 
C  c  9  8  21;  1  East  P.  C.  378. 

[a]     Veceaaltjr  of  fall  buitdij. — ^It 


is  adjourned,  and  is  not  formally  opened  on  the 
day  appointeid,  and  is  further  adjourned,  the  court 
is  dissolved,  and  everything  else  done  in  the  mat- 
ter is  coram  non  judice.*' 

[i  16]  4.  Place  of  Htdding.  An  inquest  is  prop- 
erly held  in  the  territory  of  the  coroner  in  whose 
jurisdiction  the  body  is  found,  without  regard  to 
where  the  death  occurred  or  where  the  injury  wa<! 
received."  Where,  after  a  body  has  been  removed 
from  the  county  where  the  death  occurred  to 
another  eonnty,  suspicions  arise  as  to  the  cause  of 
the  death,  an  inquest  may  properly  be  held  in  the 
county  to  which  the  body  has  been  removed."  In 
England  where  it  a^^eared  that  a  fair  trial  could 
not  be  had  in  the  county  where  the  alleged  murder 
occurred,  the  court  of  queen.'s  bench  removed  the 
coroner's  inquisition  from 'the  county  at  large  to 
the  queen's  bench  by  certiorari.** 

[i  17]  6.  Summoning  Jniy.  At  common  law 
when  notice  is  given  to  the  coroner  of  a  misadven- 
ture calling  for  an  inquest,  he  should  issue  a  pre- 
cept to  the  constable  to  return  a  competent  num- 
ber, twelve  at  least,  of  good  and  lawful  men  to 
make  an  inquisition  touching  that  matter;**  and, 


Is  the  duty  of  a  coroner  holding  an 
inquest  in  prison  to  moke  as  full  an 
inquiry   concerning   the    death    of   a 

firisoner  as  In  the  case  of  an  ordinary 
nquest  outside  the  prison,  notwith- 
standing the  fact  that  the  death  of 
the  prisoner  was  caused  by  a  wound 
inflicted  before  admission  to  the 
prison,  and  that  there  has  been  a  pre- 
vious investigation  by  magistrates 
regarding  the  injury.  Rex  v.  Gra- 
ham, 93  L.  T.  Rep.  J*  S.  371. 

43.  See  supra  note  42. 

44.  See  N.  T.  Rev.  St.  (Banks  9th 
e4)  p  1988;  and  other  statutory  pro- 
visions. 

46.  2  Hale  P.  C.  58;  2  Hawk.  P. 
C.  c  9  H  23,  29;  Reg.  v.  Clerk,  1  Salk. 
377,  91  Reprint  328. 

[a]     Xaanest  not  to  be  nsneoeaaa- 


rlly  aalayecu— A.  coroner  is  not  justi- 
fied in  delaying  an  Inquest  on  a  dead 
body  in  a  state  of  decomposition,  for 
so  long  a  period  as  five  days  in  order 
that  the  body  may  be  Identified  and 
buried,  and  registered  under  the  right 
name.  The  mere  fact  that  it  has 
been  placed  la  a  mortuary  will  make 
no  difference.  In  re  Hull,  9  Q.  B.  D. 
689. 

46.  See  Sunday  [37  Cyc  536]. 

47.  2  Hale  P.  C.  (1st  Am.  ed)  68 
noto  [101   [cit  S  Bum  80]. 

48.  Blaney  v.  State,  74  Md.  163,  21 
A  547  (holding  that  In  an  emergency 
a  coroner  may  lawfully  act  on  Sun- 
day, for,  while  it  is  true  as  a  gencrral 
rule  that  no  judicial  act  can  be  done 
on  Sunday,  It  does  not  follow  that  no 
step  can  be  taken  on  that  day  to  ap- 
prehend a  criminal). 

[a]  BMWon  for  rale. — "Of  course, 
no  judicial  act  can  be  done  on  Sun- 
day, but  it  does  not  follow  that  no 
step  can  be  taken  on  that  day  to  ap- 
prehend a  criminal.  An  inquest  held 
by  a  coroner's  jury,  and  the  commit- 
ment by  a  coroner  or  magistrate  of 
an  accused  to  jail  are  rather  ministe- 
rial than  judicial  acts — they  are  cer- 
tainly not  of  that  judicial  character 
which  precludes  their  being  per- 
formed on  Sunday.  .  .  .  Society 
would  he  absolutely  at  the  mercy  of 
desperadoes  and  criminals,  if  the  offi- 
cers charged  with  the  duty  of  enforc- 
ing the  law  and  bringing  the  guilty 
to  justice,  were  jpowerlesa  to  act  min- 
isterially on  Sunday."  Blaney  v. 
State,  74  Md.  153.  157,  21  A  647. 

40.  Reg.  v.  Dover,  10  Jur.  N.  S. 
1150.    I 

DO.  Ark. — ^Toung  v.  Pulaski  Coun- 
ty. 74  Ark.  183,  86  SW  229,  4  AnnCas 
1161. 

Ind. — Bartholomew  (3ounty  v.  Jam- 
eson. 86  Ind.  164;  Jameson  v.  Bar- 
tholomew County,  64  Ind.  524. 

Nebr. — Moore  v.  Box  Butte  County, 
78  Nebr.  661,  111  NW  469. 

Oh. — State  v.  Bellows,  62  Oh.  St. 
307.  56  NB  1028. 

Pa. — Pickett  V.  Erie  County,  3  Pa. 
Co.  23.  19  WklyNC  60. 

S.  C. — Qlles  V.  Brown,  8  S.  C.  L. 
230. 

Bng. — Poxall  V.  Bamett,  2  E.  &  B. 
928.  76  ECL  928,  118  Reprint  1014; 
Reg.  V.  Grand  Junction  R.  Co,  11  A.  & 
E.  128  note  b,  89  ECL  91.  113  Reprint 
362  note  a.  But  see  Reg.  v.  Great 
Western  R.  Co.,  3  Q.  B.  333,  43  ECL 
759.  114  Reprint  633  (where  it  was 
held,  prior  to  6  &  7  Vict,  c  12.  that 
the  coroner  of  a  borough  had  nn  ju- 
risdiction to  Inquire  in  cases  of 
death  occurring  by  an  accident  hap- 
pening out  of  the  borough). 


Ta]  A  de«d  feoOr  "ia  taaaA  within 
tho  county  when  it  is  ascertained  to 
be  in  the  county,  and  death  is  sup- 
posed to  have  been  caused  by  vio- 
lence, and  there  is  substantial  reason 
for  believing  that  death  was  caused 
by  unlawful  means.  State  v.  B»l- 
lows.  62  Oh.  St.  807,  310,  66  NE  1028. 

[b]  Xf  th*  coroner  of  a  anmlcipal- 
Itjr  attempts  to  hold  an  inquest,  fn  a 
case  of  supposed  homicide  which  oc- 
curred beyond  the  Jurisdiction  of  the 
city,  he  may  be  restrained  by  prohi- 
bition from  exercising  his  office. 
Giles  V.  Brown.  8  8.  C.  L.  210. 

[c]  XDanlattioa  taken  wlthont  ttaa 
llnlta  ox  jnrladlction  ahonia  he 
QttMilMad— Where  a  person  was  found 
drowned  in  a  river  within  the  con- 
current jurisdiction  (exclusive  of  all 
others)  of  the  coroner  of  a  city  and 
the  admiralty,  and  the  body  was 
taken  to  a  place  on  shore  beyond  the 
city  limits.  It  WB.S  held  that  the  coro- 
ner and  the  jury  of  the  city  could  not 
view  the  body  at  such  place  for  the 
purpose  of  taking  an  Inquest,  and 
that  an  Inquisition  taken  on  such 
view  should  be  auashed.  Reg.  v. 
Hlnde,  6  Q.  B.  944.  48  liCL  944.  114 
Renrint  1504. 

61.  Bartholomew  County  v.  Jame- 
son, 86  Ind.  154;  Jameson  v.  Barthol- 
omew County,  84  Ind.  644;  Pickett  v. 
Erie  County,  3  Pa.  Co.  28,  19  WklvNC 
60;  Reg.  v.  Hlnde,  5  Q.  B.  944,  48  ECL 
944,  114  Reprint  1504;  Reg.  v.  Grand 
Junction  R.  Co.,  11  A.  &  E.  128  note  b, 
39  ECL  91,  113  Reprint  362  note  a 
But  see  Rentschler  v.  County,  1  Leg 
Rev  (Pa.)  289  (where  it  was  held 
that  a  coroner  has  no  jurisdiction  to 
hold  an  inquest  where  the  death  oc- 
curred In  another  county,  even  though 
the  body  has  been  brought  Into  his 
county). 

[a]  Vor  •zampla,  where  the  cause 
of  death  and  the  death  occurred  In 
the  county  of  Surrey,  and  the  body, 
after  death,  was  removed  to  the  city 
of  London,  it  was  held  that  the  in- 
quest was  properly  held  by  the  coro- 
ner of  London.  Reg.  v.  Enlls.  2  C.  * 
K.   470,   61  ECL  470. 

6a.  Reg.  V.  Palmer,  5  E.  &  B.  1024, 
85  ECL  1024,  119  Reprint  762. 

63.  See  4  Edw.  I;  and  statutes 
declaratory  of  the  common  law.  See 
also  City  Coroner  v.  Cunningham,  11 
S.  C.  L.  454,  45S  (where  the  court 
said:  "I  win  remark,  however,  that 
the  precedent  of  a  warrant  issued  by 
the  coroner  to  his  constable,  to  sum- 
mon a  jury  of  inquest,  may  be  found 
in  Burns'  Justice,  1  vol.  532.  which 
proves,  I  think,  that  by  the  common 
law,  this  was  the  mode  of  summon- 
ing them");  Rex  v.  Ferrand,  3   B.  & 


For  latar  oaasa,  davalopinenliB  and  oluuicaa  in  the  law  aee  cumulative  Annotationa,  same  title.  p<Dce  and  note  number. 
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-where  a  jnror  is  sammoned  by  the  eoroner  in  per- 
son,  the  amnmons  is  illegal.** 

Under  statntet.  Where  an  inquest  is  necessary" 
the  statutes  usually  impose  on  the  coroner  the  duty 
of  summoning  a  jury,*"  either  personally*'  or  by 
the  issuance  of  a  -warrant  which  is  served  by  an 
appropriate  officer,"  such  as  a  constable.**  If  the 
constable  makes  no  return,  or  the  jurors  returned 
do  not  appear,  the  default  should  be  returned  by 
the  coroner,  and  the  parties  in  default  are  liable  to 
be  amerced;*"'  or,  as  has  been  held,  the  coroner's 
power  to  summon  a  jury  of  inquest  includes  the  in- 
cidental means  of  rendering  that  power  efficient,** 
and  he  may  himself  impose  a  fine  on  a  juror  who 
refuses  to  attend.*'  The  constable  to  whom  the 
coroner  delivered  the  precept  to  summon  a  jury  to 
serve  on  an  inquest  is  not,  it  has  been  held,  pre- 
cluded from  acting  as  a  juror.** 

The  nnmbar  of  jurors  to  be  summoned  is  regu- 
lated by  statute,  and  varies  according  to  the  pro- 
visions' of  the  statutes.**  The  number  to  compose 
the  jury  is  likewise  dependent  on  statute,  some 
states  requiring  six  and  others  twelve;  the  number, 
however,  is  usually  six.**  After  a  verdict,  the  court 
will  presume  that  the  inquisition  was  found  by  the 
requisite  number  of  jurors.** 

li  18}  6.  Swearing  Jury.  When  the  required 
number  of  jurors  attend  they  must  be  sworn  by  the 
coroner  to  inquire  who  the  person  was,  and  when, 
where,  and  by  what  means  he  came  to  his  death. 


Aid.  280,  5  ECL.  156,  106  Reprint  6B9; 
2  Hale  P.  C.  E9. 

54.  Orindon  Lex  Coronatoria  1(6; 
2  Hale  P.  C.  p  59;  2  Hawkins  P.  C. 
c  9. 

55.  See  supra  |  14, 

SS.  See  statutory  provisions;  and 
State  V.  McNeil,  33  La.  Ann.  1832; 
Galloway  v.  Shelby  County,  7  Lea 
(Tenn.)  121. 

67.  See  statutory  provisions;  and 
Davis  V.  Bibb  County,  116  Oa.  23,  42 
SE  403;  In  re  Coroner's  Inquests,  1 
Pa.  Co.  14.  3  Kulp  451  (holding  that 
the  coroner  himself  should  summon 
and  qualify  his  jurors,  and  that  If 
he  calls  in  the  aid  of  anyone  else  he 
should  pay  him  from  his  own 
pocket);  Davidson  v.  Oarrett,  30  Ont. 

"I  am  unable  to  And  anything 
which  makes  it  essential  to  the  con- 
stitution of  the  coroner's  court  or  to 
the  exercise  by  him  of  his  judicial 
functions  with  regard  to  a  dead  body, 
or  the  holding  of  an  inquest,  that  he 
should  issue  his  warrant  for  the  sum- 
moning of  a  Jury  for  the  purpose  of 
the  inquest;  that  is.  no  doubt,  the 
usual  course  taken,  but  there  la  no 
reason  that  I  can  see  why  the  cor- 
oner, if  he  chooses  to  do  so,  may  not 
himself  impanel  the  jury,  summoning 
them  to  attend  by  a  verbal  direction 
for  that  purpose  given  by  himself, 
and.  Indeed,  a  case  might  arise  In 
which  such  a  course  might  be  not 
only  convenient  but  almost  neces- 
sary." Davidson  v.  Garrett,  30  Ont. 
653.  657   (per  Meredith,  C.  J.). 

6S.  See  statutory  provisions;  and 
Jameson  v.  Bartholomew  County,  64 
Ind.  624;  State  v.  Moorhead,  (Nebr.) 
159  NW  412;  City  Coroner  v.  Cun- 
ningham, 11  S.  C.  L.  454;  Davidson  v. 
Garrett,  30  Ont.  653. 

"Instead  of  a  process,  as  required 
by  this  Act,  executed  by  the  officer 
pointed  out,  the  coroner  has  substi- 
tuted, as  far  as  appears  from  the  evi- 
dence in  this  case,  his  own  verbal 
order,  for  It  does  not  appear  that 
there  was  any  warrant,  and  demands 
that  the  defendant  shall  be  punished; 
as  well,  I  think,  might  a  judge  sup-' 
ply  the  place  of  the  clerk,  sheriff. 
and  all  the  other  officers,  his  face  for 
the  seal  of  the  Court,  anf"  his  Ipse 
dixit  for  Its  process,  so  that  what- 
[18  C.  J.— 791 


ever  may  b*  the  powers  of  the  cor- 
oner at  common  law,  or  even  under 
the  Act  itself,  the  penalty  can  only 
be  inflicted  when  there  has  been  a 
regular  process  executed  by  the 
proper  offlcer."  City  Coroner  v.  Cun- 
ningham, 11  a.  C.  L.  454,  466. 

86.  See  statutory  provisions;  and 
Davis  V.  Bibb  County.  IK  Oa.  23.  42 
SB  403;  Jameson  v.  Bartholomew 
County,  64  Ind.  524:  City  Coroner  v. 
Cunningham.  11  8.  C.  L.  454. 

eo.     2  Hale  P.  C.  69. 

«1.  Ex  p.  McAnnully,  T.  U.  P. 
Charlt.   (Oa.)   810. 

ea.  Ex  p.  McAnnully,  T.  U.  P. 
Charlt.    (Oa.)    810. 

63.  Reg.  V.  Wlnegarner,  17  Ont. 
208. 

64,  See  statutory  provisions. 
68.    See  statutory  provisions. 

[a]  roroia  of  innBisitions  signed 
by  the  coivner  ana  six  jurors  see 
U.  S.  Life  Ins.  Co.  v.  Voeke,  129  111. 
661,  22  NE  467.  6  LRA  66;  Reg.  V. 
Farley,  24  U.  C.  Q.  B.  384. 

68.  Lambert  v.  Taylor,  4  B.  &  C. 
138,  10  BCL  515,  107  Reprint  1010. 

67.  2  Hale  P.  C.  59,  60;  Bex  v. 
Ferrand,  3  B.  &  Aid.  260,  5  BCL  166, 
106  Reprint  669;  and  statutory  pro- 
visions. 

68.  Novitsky  v.  Knickerbocker  Ice 
Co..  276  111.  102,  114  NE  545. 

66.  Reg.  V.  Ingham,  5  B.  &  S.  267, 
117  E(3L  267,  122  Reprint  827. 

70.  State  v.  Knight,  84  N.  C.  789; 
Rex  V.  Ferrand,  3  B.  &  Aid.  260,  6 
ECL  156,  106  Reprint  669,  1  Chit.  746, 
18  ECL  407. 

71.  Reg.  V.  Yorkshire  Coroner,  9 
Cox  C.  C.  373. 

78.  Nebr. — Lancaster  County  v. 
Holyoke.  37  Nebr.  328,  65  NW  960,  21 
LRA.  394. 

N.  T. — ^Peo.  V.  Budge,  4  Park.  Cr. 
519. 

N.  C— State  V.  Knight,  84  N.  C. 
789. 

Pa — lAncaster  County  v.  Mlshler, 
100  Pa.  624,  46  AmR  402;  Northamp- 
ton County  V.  Innes,  26  Pa.  168;  Com. 
V.  Harman,  4  Pa.  269;  Pickett  v.  Erie 
County,  19  WklyNC  60. 

Eng. — Rex  V.  Ferrand.  3  B.  A  Aid. 
260,  6  ECL  156,  106  Reprint  659,  1 
Chit.  745.  18  ECL  407;  Reg.  v.  White, 
3  B.  ft  B.  137,  107  BCL  137,  121  Re- 
print 894;  Rex  v.  Phillips.   Str.   261. 


and  into  the  oireumstanoes  attending  his  death,  and 
to  render  a  verdict  thereon  according  to  the  evi- 
dence oifered  them  or  arising  from  the  inspection 
of  the  body.*'  The  form  of  the  oath  is  sometimes 
prescribed  by  statute;**  but  it  seems  that  it  is  not 
necessary  that  the  jurors  should  be  sworn  super 
visum  corporis,  that  they  should  all  be  sworn  at 
the  same  time,  or  that  they  should  all  view  the 
body  at  the  same  time,**  althou^  it  is  doubtless 
the  better  practice  for  the  coroner  to  swear  the  jury 
in  the  presence  of  the  body;"*  and  an  additional 
jnror  cannot  be  sworn  after  the  body  has'  been 
viewed  by  the  jury  and  part  of  the  evidence  heard.'^ 

[i  19]  7.  View  of  Body.  The  inquest,  to  be 
valid,  must  be  held  super  visum  corporis,  that  is, 
the  coroner  and  jury  must  have  a  view  of  the 
body."  Consequently,  where  the  body  cannot  be 
found  or  is  too  decomposed  for  view,  the  coroner 
has  no  authority  to  proceed  with  an  inquest.'*  A 
view  of  the  body  by  the  coroner  in  conjunction 
with  the  jury  is  an  essential  of  every  inquisition.'* 
And  where  an  inquisition  has  been  quashed  and 
sent  down  to  the  coroner  for  a  fresh  inquiry  before 
a  new  jury,  such  fresh  inquiry  must  be  made  super 
visum  corporis.'*  The  body  must  be  minutely  and 
carefully  examined  for  the  purpose  of  seeing 
whether  there  are  any  marks  of  violence,  and  of 
ascertaining  from  its  appearance  what  was  the 
occasion  of  death.'* 

Wlui*  the  body  has  been  bnried  before  the  com- 

93  Reprint  610;  Rex  v.  Saunders,  Str. 
167.  93  Reprint  452;  2  Hale  P.  C.  68; 
1  Hale  P.  C.  416;  2  Hawkins  P.  C. 
c  9  {  23-  6  Vtner  Abr.  p  251. 

78.  Meads  v.  Dougherty  County, 
98  Oa.  697,  .25  8E  916;  In  re  Coroner, 
1  Rolle  217,  81  Reprint  443;  Anony- 
mous, 1  Vent.  352,  86  Reprint  227; 
Rex  V.  Bond,  Str.  22,  93  Reprint  360. 
See  also  Infra  text  and  note  78. 


K' 


[a]    Motr  aot  fmwA  or  too  Oeooai^ 
iMJI  tor  vtow.— If  the  body  cannot 


found,  or  has  lain  so  long  before 
the  coroner  views  it  that  he  can  be 
in  no  way  assisted  by  his  view  In  the 
taking  of  his  Inquest — the  Inquest 
should  not  be  taken  by  the  coroner 
(unless  he  has  a  special  writ  or  com- 
mission for  that  purpose),  but  by 
justices  of  the  peace  or  other  author- 
ised justices  who  may  proceed  on  the 
testimony  of  witnesses  without  a 
view.     2  Hawkins  P.  C,  c  9  |  23. 

[b]  Head  OBlr- — The  jury  ought 
to  have  a  view  of  the  whole  body, 
and  the  filing  of  an  inquisition  taken 
Ave  years  after  the  death,  when  only 
the  head  was  to  be  found,  was  stayed. 
Rex  V.  Bond,  Str.  22,  93  Reprint  360. 

[c]  A  lot  of  bones,  bleached  by 
time,  constituting  parts  of  a  human 
skeleton,  causally  found  on  the  bahk 
of  a  creek,  are  not  "a  dead  body," 
over  which  a  coroner  may  hold  an 
inquest.  Meads  v.  Dougherty  County, 
98  Ga.  697,  26  SE  916. 

74.  Burnett  v.  Lackawanna  County, 
9  Pa.  Co.  96  (holding  that  it  la  in- 
sufficient for  them  to  view  the  body 
separately,  and  at  different  times); 
Rex  V.  Ferrand,  3  B.  &  Aid.  260,  6 
BCL  166,  106  Reprint  659.  But  see 
Reg.  V.  Ingham.  6  B.  ft  S.  267,  117 
ECL  257,  122  Reprint  827  (where  one 
of  the  Jurors  viewed  the  body  in  the 
absence  of  the  coroner,  and  it  was 
held  immaterial  under  a  late  English 
statute). 

78.  Reg.  V.  <3arter,  18  Cox  C.  C. 
220. 

76.  Lancaster  County  v.  Holyoke, 
37  Nebr.  828,  56  NW  960,  21  LRA  394; 
Grlndon  Lex  Coronatoria  175;  Taylor 
Office  of  Coroner  67. 

[a]  Vh*  worA  '^vlswliir,''  as  used 
In  the  statutes,  means  something 
more  than  looking,  seeing,  beholding. 
It  means  Inspection,  investigation; 
an    inquiry    into    the    cause   of    the 
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ing  of  the  coroner,  or  before  an  opporttinity  has 
teen  given  for  a  view  by  himelf  and  jury,  it  ought 
to  be  exhumed."  In  cases,  however,  where  the 
body  has  been  buried  for  so  long  a  time  that  it  may 
reasonably  be  presumed  that  its  decomposed  condi- 
tion would  render  a  view  both  dangerous  and  un- 
necessary, a  coroner  ought  not  to  proceed  with  an 
inquest  without  &  special  order  from  the  court." 

Bight  to  hold  second  InqiieBt  over  same  body.  A 
coroner  has  no  power,  after  holding  an  inquest 
super  visum  corporis,  to  hold  a  second  inquest  on 
the  same  body,  the  first  not  having  been  quashed 
or  set  aside  by  the  court."  Where,  however,  the 
facts  show  that  further  investigation  as  to  the  cir- 
cumstances surrounding  the  death  is  necessary,  the 
first  inquest  may  be  quashed  and  an  order  made 
directing  a  second  inquest  to  be  held.™  And  where 
an  inquisition  is  taken  without  view  of  the  body,  the 


coroner  may  take  a  second  inqnisitioa  super  visum 
corporis,'^  which  is  held  to  be  good  beeanse  the 
first  was  absolutely  void.'* 

Holding  one  inanest  over  several  bodies.  Where 
several  persons  have  been  killed  by  the  same  canse, 
under  circumstances  warranting  an  inquest,  the 
coroner,  in  his  discretion,  has  authority  to  hold  one 
inquest  over  the  several  bodies,**  or  separate  in- 
quests over  each  body.** 

[$  20]  8.  The  Autopsy.  A  coroner  may  order  an 
autopsy  to  be  made,  when  in  his  judgment  that  is 
the  appropriate  means  of  ascertaining  the  cause  of 
a  person's  death,"'  and  this  he  may  do  without  the 
consent  of  the  family  of  the  deceased,**  for  such 
power  is  incident  to  the  coroner's  official  dnty.*'^ 
In  such  cases  he  may  employ  an  expert  to  examine 
the  body.**  The  power  to  call  a  physician  to  make 
a  post-mortem  examination  is  one  which  should  be 


death  of  the  person.  And  the  coroner 
cannot  alone  make  this  Inquiry,  and 
he  is  not  entitled  to  the  statutory  fee 
unless  he  has,  with  a  jury,  held  an 
Inquest  as  provided  by  law.  Lan- 
caster County  V.  Holyoke,  37  Nebr. 
328.  6S  yrW  950.  21  L.RA  394. 

[b]  Tlaw  mnat  be  ealealataA  to 
afford  infoimatlon,. — (1)  The  view 
must  be  such  as  will  be  calculated 
to  afford  Information  to'  the  coroner 
and  thp  jury  (2  Hawkins  P.  C.  c  9), 
and,  therefore,  (2)  where  the  skull  of 
a  man  who  had  been  dead  for  Ave 
years  was  dugr  up,  which  skull  the 
corbner  told  the  Jury  he  could  iden- 
tify, and  the  Inquest  proceeded,  the 
court  refused  to  file  the  inquisition. 
Rex  V.  'Bond,  Str.  22,  93  Reprint  360. 

77.  Rex  V.  Ferrand,  8  B.  &  Aid. 
2t0,  5  E>CL  166.  106  Reprint  669,  1 
Chit.  746,  18  BCL  407. 

"If  the  body  be  interred  before  he 
come,  he  must  dig  it  up."  Rex  v. 
Ferrand.  3  B.  &  Aid.  260,  262,  E  BCL 
166,  106  Reprint  669,  1  Chit.  746,  18 
BCL  407. 

[a]  Bute  AppUM^-Cl)  In  2  Hale 
P.  C.  p  68,  It  is  said  that  in  Wing- 
fleld's  case  the  body  was  taken  up 
fourteen  days  after  burial  and  an  In- 
quisition was  taken  thereon.  (2) 
Seven  months,  however,  has  been  held 
too  late.  2  Hale  P.  C.  p  59;  Rex  v. 
Bond.  Str.  22,  93  Reprint  360;  Reg. 
V.  Clerk,  1  Salk.  377,  91  Reprint  328, 
Holt  K.  B.  167,  90  Reprint  990. 

[b]  MoOr  stMtUar. — Althouerh  it  is 
irregular  for  a  coroner  to  exhume  and 
dissect  a  body  without  calling  a  Jury 
and  holding  a  regular  inquest,  such  a 
proceeding  does  not  render  the  per- 
son at  whose  instigation  he  does  it 
liable  to  indictment  for  body  stealing. 
Peo.  V.  Fitzgerald,  105  N.  Y.  146,  11 
NB  378,  69  AmR  483.  See  also  Dead 
Bodies  [13  Cyc  276]. 

78.  Hawkins  P.  C.  i  23;  Rex  V. 
Saunders,  Str.  167.  9^  Reprint  462; 
Anonymous,  Str.  533,  93  Reprint  682; 
Reg.  V.  Clerk,  1  Salk.  377,  91  Reprint 
828 

[a]  Thus  (1)  it  was  held  that,  if 
a  coroner  makes  his  Inquisition  on 
view  of  the  body  after  long  putrefac- 
tion, it  was  a  matter  in  the  discretion 
of  the  court  as  to  whether  such  in- 
quisition be  received.  R.  v.  Causey 
[clt  2  Bacon  Abr.  p  429].  (2)  The 
filing  of  an  Inquisition  taken  five 
years  after  the  death,  on  a  view  of  a 
skull  which  the  coroner  "assured  the 
jury  he  knew  by  a  particular  mark 
was  the  deceased's,"  was  stayed  by 
the  court.  Rex  v.  Bond,  Str.  22,  93 
Reprint  360. 

79.  Morgan  v.  San  Diego  County, 
3  Cal.  A.  464,  86  P  720;  Fountain 
County  V.  Van  Cleave.  19  Ind.  A.  643, 
49  NE  978;  Peo.  v.  Budge.  4  Park.  Cr. 
(N.  T.)  519;  Reg.  v.  White.  3  E.  &  B. 
187,  107  ECL  137,  121  Reprint  394; 
Anonymous,  Str.  533,  93  Reprint  682; 
Rex  V.  Saunders,  Str.  167,  93  Reprint 
452;  2  Hale  P.  C.  69. 

[a]    Wbw*   a   Ugal   iBq,n«rt   has 


been  luU  hy  a  jnstlo*,  the  coroner 
cannot  act.  Morgan  v.  San  Diego 
County,  3  Cal.  A.  454.  86  P  720. 

80.  Ex  p.  Atcherley.  78  J.  P.  40; 
Ex  p.  Atty.-Oen.,  29  T.  L.  R.  199. 

81.  Fountain  County  v.  Van 
Cleave,  19  Ind.  A.  643,  49  NE  978;  2 
Hale  P.  C.  p  68. 

88.     See  cases  supra  note  81. 

83.  St.  Clair  County  v.  Bollman, 
15  111.  A  279;  Francis  v  Tioga  County, 
8  Pa.  Co.  163;  Reg.  v.  West,  1  Q.  B. 
826,  41  BCL  796,  113  Reprint  1348. 

84.  In  re  Marvin  Shaft  Inquest,  8 
Pa.  Co.  10;  Weaver  v.  Northampton 
County,  2  Lehigh  ValLR  (Pa.)  408. 

[a]  koOtos  aeparated  afta  dMth. 
— An  Inquest  must  be  super  visum 
corporis,  and  therefore,  if  the  bodies 
of  the  several  persons  killed  have 
been  removed  to  different  nlaces,  a 
separate  Inquest  should  be  held  over 
each.  Thus,  where  nineteen  persons 
came  to  their  death,  suddenly  and  al- 
most simultaneously,  by  an  explosion 
In  a  mine,  and  the  coroner  held  a 
separate  inquest  over  each  body  at 
the  respective  homes  of  the  deceased, 
qualifying  the  same  Jury  separately 
over  each  body.  It  was  held  that  this 
was  the  necessary  and  prot>er  course 
to  pursue  under  the  circumstances, 
and  that  the  coroner  was  entitled  to 
his  legal  fees  In  each  case.  Fayette 
County  V.  Batton,  108  Pa.  591:  Rambo 
V.  Chester  County,  1  Chest.  Co.  (Pa.) 
416. 

86.  Ark. — Kempner  v.  Pulaski 
County,  64  Ark.  189,  41  SW  60:  Clark 
County  V.  Kerstan.  60  Ark.  508,  30 
SW  1046;  St.  Francis  Courity  v.  Cum- 
mlngs,  65  Ark.  419,  18  SW  461. 

Colo. — ^Pueblo  County  v.  Marshall, 
11   Colo.   84.    16   P   887. 

Ind. — Lang  v.  Perry  County,  121 
Ind.  133.  22  NE  667;  Jay  County  v. 
Oillum,  92  Ind.  611;  Dearborn  County 
v.  Bond,  88  Ind.  102;  Jameson  v. 
Bartholomew  County,  64  Ind.  524; 
Stevens  v.  Harrison  County,  46  Ind. 
541;  Gaston  v.  Marion  County,  3  Ind. 
497. 

Iowa. — Moser  v.  Boone  County,  91 
Iowa  359,  69  NW  391,  66  NW  327; 
Sanford  v.  Lee  County,  49  Iowa  148; 
Cushman  v.  Washington  County,  46 
Iowa  255. 

Md. — Young  v.  Physicians,  etc.,  Col- 
lege, 81  Md.  368,  32  A  177,  31  LRA 
540. 

Miss. — Greene  v.  Monroe  County,  72 
Miss.  806,  17  S  10. 

N.  T. — Van  Hoevenbergh  v.  Has- 
brouck,  45  Barb.  197;  Peo.  v.  Niagara 
County,   16  NYS  680. 

Pa. — Allegheny  County  v.  Shaw,  34 
Pa.  301;  Northampton  County  v.  In- 
nes.  26  Pa.  126;  Cora.  v.  Harman,  4 
Pa.  269;  Allegheny  County  v.  Watt, 
3  Pa.  462;  In  re  Marvin  Shaft  In- 
quests, 8  Pa,  Co.  10;  In  re  Coroner's 
Inquest,  1  Pa.  Co.  14.  8  Kulp  461; 
Pickett  V.  Brie  County,  19  WklyNC 
60. 

Tex. — Polk  County  v.  PhlUIpo,  92 
Tex.  630,  61  SW  586;  Prlo  County  v. 


Earnest.  16  SW  1086;  Fears  v.  Nacog- 
doches County,  71  Tex.  337,  9  SW 
265;  Rutherford  v.  Harris  County,  3 
Tex.  A.  Civ.  Cas.  i  114. 

Eng. — Rex  v.  Qulnch,  4  C.  &  P.  871. 
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19  BCL  655. 

See   Davidson   v.   Garrett, 
653. 

[a]  "Vha  Btetoto  of  Bdwasd  tlw 
4ta,  regulating  the  duties  of  the  cor- 
oner In  respect  to  an  Inquest  super 
visum  corporis,  is  In  afflrmance  of 
the  common  law,  one  of  the  great  ad- 
vantages of  which  Is  its  constant 
adaptation  to  the  progress  of  busi- 
ness, the  advanced  state  of  the 
sciences,  and  the  habits  of  the  people. 
In  this  enlightened  age,  a  coroner 
who  would  consign  to  the  grave  the 
body  over  which  he  held  an  inquest, 
without  availing  himself  of  the 
lights  which  the  medical  science  has 
placed  within  his  reach,  would  in 
most  cases  fall  short  of  what  his 
official  duty  requires.  A  thorough 
examination,  aided  by  professional 
skill,  is  In  general  absolutely  neces- 
sary to  the  proper  administration  of 
justice.  Without  such  examination, 
groundless  suspicions  may  be  enter- 
tained, and  prosecutions  commenced, 
at  once  cruel  to  the  objects  of  them, 
expensive  to  the  county,  and  waste- 
ful of  the  time  and  talents  of  all 
persons  engaged  in  them.  But  this 
is  not  all.  without  an  examination 
of  the  body  recently  after  death,  and 
a  complete  demonstration  from  the 
evidence  thus  In  the  power  of  the 
commonwealth,  that  the  death  was 
caused  by  violence,  the  guilty  agent 
cannot  be  convicted.  When,  from  an 
omission  to  employ  a  physician  to 
examine  the  body,  the  cause  of  death 
is  left  in  doubt,  the  accused  must  in 
general  escape;  because  In  all  cases 
of  doubt  he  has  a  right,  under  the 
law,  to  demand  an  acquittal.  Thus 
the  guilty  may  be  again  let  loose 
upon  society,  and  the  i>eople  be  de- 
prived of  that  protection  which  the 
law  was  Intended  to  provide."  Per 
Lewis,  C.  J.,  in  Northampton  County 
V.  Innes,  26  Pa.  166,  157. 

88.  Young  v.  Physicians,  etc.  Col- 
lege, 81  Md.  358,  32  A  177.  31  LRA 
640. 

87.  Lang  v.  Perry  County,  121  Ind. 
183,  22  NB  667:  Dubois  County  v. 
Wertx,  112  Ind.  268,  13  NE  874;  Jay 
County  V.  Oillum,  92  Ind.  511;  Dear- 
bom  (Jounty  V.  Bond,  88  Ind.  102. 

88.  Ark. — Kempner  v.  Pulaski 
County,  64  Ark.  139,  41  SW  50. 

Colo. — Pueblo  County  v.  Marshall. 
11  Colo.  84,  16  P  837. 

Oa. — Farrell  v.  Floyd  County  Road, 
etc.,  Comrs.,  67  Ga.  347. 

Ind. — Dubois  County  v.  Wertx,  112 
Ind.  268,  13  NE  874. 

Pa. — Allegheny  County  v.  Shaw,  84 
Pa.  301. 

Eng. — Reg.  V.  Flnley,  Ip.  R.  11  C.  Ii. 
498. 

[a]  Fowar  iaolAant  to  oAo*. — 
A  coroner  Is  a  public  officer  charged 


For  latec  oaaes,  daralovBMBta  and  ohaarea  In  the  law  se«  cumulative  Annotationa,  same  title,  page  and  note  numlier. 


make  a  post-mortem  examination;™  but  it  has  also 
been  held  that  the  allowance  of  the  fees  of  three 
physicians  was  proper.'*  By  statute,  however,  one 
or  more  additional  physicians  may  be  called  at  the 
request  of  a  majority  of  the  jurors.**  And  a  sur- 
geon who  makes  such  examination  at  the  request, 
and  in  pursuance,  of  the  authority  of  the  coroner 
is  not  liable  in  an  action  for  damages  by  the  family 
of  the  deceased  for  the  mutilation  of  the  remains. 
At  the  post-mortem  examination  the  coroner  has  a 
discretion  to  determine  whether  any,  and  if  so, 
what  persons  may  be  present  beside  the  surgeons.** 


they  may  retire  to  a  convenient  place  to  take  testi- 
mony and  make  up  the  report.'"  The  coroner  had, 
at  common  law,*"  and,  under  the  statutes,  is  -given, 
power  to  cpmpel  the  attendance  of  witnesses,"  to 
put  them  on  their  oath,'^  and  to  examine  them  as 
to  matters  pertinent  to  the  objects  of  the  inquest." 
Where  a  witness  refuses  to  Attend,  the  coroner  may 
compel  his  attendance  by  attachment,*  or  the  wit- 
ness may  be  punished  in  such  manner  as  the  stat- 
ute may  provide.*  So  where  a  witness  refuses  to 
testify  he  may  be  punished  as  for  a  contempt,'  or 
In  such  manner  as  the  statute  may  provide.*    The 


with  the  duty  of  holding  Inquests, 
and  Is  clothed  with  general  powers 
for  that  piiPPOMe,  among  which  is  the 
power  to  summon  physicians  to  make 
a  sclentlllc  examination  of  the  body 
when  the  jury  shall  deem  such  ex- 
amination necessary,  Pueblo  County 
V.  Marshall,  U  Colo,  B4.  16  P  8S7. 

[b]  IEatt«i  of  dlaczatlon. — A  cor- 
oner hii!4  the  power  to  seleul  a  phy- 
sician or  Murseon  tor  the  jiurpose  of 
maklnp  a  post-mortem  examination. 
The  selectlcfn  l.s  with  him  a  matter  of 
discretion.  Dubois  County  v.  Werti, 
112  Ind.  288,  13  NK  874;  Jay  County 
V.  GillufTi,  as  Ind.  511;  Dearhorn 
County  V.  Bond,  88  Ind.  in";  Jameson 
V.  Bartholomew  County,  84  Ind.  d24; 
.^lleirheny  County  v.  Shaw,  34  Ta. 
SOI.   . 

Id  H««d  not  l>e  A  resldmt  of  the 
coniitj*— The  coroner  of  a  county.  In 
holding  nn  inquest  on  the  body  of  a 
person  fund  within  the  couiuy.  and 
.luppowed  to  have  come  to  his  death 
by  casualty  or  violence,  is  not 
limited,  where  medical  skill  is 
needed,  to  the  employment  ot  a  phy- 
sician residing  within  the  county, 
Jameson  v,  Bartholomew  f'ountv,  64 
Ind,   524. 

[<t]  limitation  Dr  ctatnta^d) 
The  power  of  coroners  to  employ 
phVHicJans  for  the  pur]>o,'?e  of  holdire 
nn' autopsy  is  limited  by  code  !  1266 
to  cases  where  the  verdict  of  a  Jury 
sUFCK'^stfi  death  from  poison,  Farrell 
V-  Plovd  (bounty  Roh^I,  etc,  Comrs.,  57 
Ga,  347,  (2)  'Under  Acta  (1912)'  p 
217,  the.  coroner  haa  no  authority  to 
order  a  l)ody  exhumed  and  an  autopsy 
made  where  no  aftidavit  has  been  filed 
by  any  person  stalinK  that  they  be- 
lieve, ami  have  rea.>50nable  grounds 
for  bellevlnB,  that  the  person  died 
from  poisoning,  OrinHtead  v;  Mon- 
roe County,  Iflfi  Ky,  aPB.  160  RW  1041. 

je]  FtmutnaiLt  ajipoliitmant  by  a 
coroner  Ik  not  aulhcjrlzed.  ReE,  v. 
Flnlay,  Ir.  H.  11  C.  L..  438. 

[f  J  Cotiaty  conuolaaloamra  ha\'B  no 
power  to  apjiolnt  such  expert  for  use 
of  the  coro^ier.  Dubois  County  v, 
Wertz,  112  Ind.  288,  13  NE  S74;  Jay 
County  V.  GlUum,  92  Ind.  EII;  Dear- 
born  County  v.  Bond,  88  Ind.  102; 
Jameson  v,  Bartholomew  County,  64 
Ind.  524;  Allegheny  County  v.  Shaw, 
34   Pa.  301. 

fiS.  In  re  Coroner's  Inquests,  1 
Pa.   Co.   14,   3   Kulp   461, 

iO.  In  re  Coroner's  Inquests,  1  Pa, 
Co.   U,   3   Kulp  451. 

91.  Clay  County  v.  Thornton,  90 
Ark.   372,   119    SW   246, 

92.  In  re  Harbottle,  30  U,  C,  Q,  B, 
314, 

93.  Toung  V.  Physicians,  etc.,  Col- 
lese,  Kl  Md,  358,  ,12  A  177,  .11  LRA 
540;  Hassard  v,  l-,ehat]e,  150  Atip. 
Dlv.  686,  135  Nys  711.  Bfs-  alsn 
Cook  V,  Walley,  1  Colo.  A.  163.  27  P 
960:  Larson  v.  Chase.  47  Minn.  307. 
50  NW  238,  28  AmSR  370,  14  LRA 
85;  Hackott  v.  Hackrtt,  IS  R.  I,  155, 
26  A  42,  49  AmSR  762.  19  LRA  558 
(all  recofrnlzine  the  rule);  and  pen- 
erallv  Dead  Bodies  [13  Cyc  2S11,  But 
see  Palenzke  v,  BlumlnK,  98  III,  A. 
644  (where  it  is  held  that,  althouKh 
Rev.  St.  c  31  (  10,  authorises  the 
coroner,   when   Informed   of  a,  death 


by  violence,  to  repair  to  the  place 
where  the  dead  body  Is,  to  take 
charge  of  the  same,  and  to  summon 
a  jury  of  the  neighborhood  where  the 
ijody  was  found  to  assemble  at  the 
place  where  the  body  ia  and  inquire 
into  the  cause  of  the  de.^th;  where 
the  coroner,  accompanied  by  a  physi- 
clan  and  undertaker,  takes  the  body 
of  a  deceased  which  has  been  cofllned 
for  burial  from  the  parents*  posses- 
sion, mutilates  it  and  removes  part 
of  It  which,  without  such  parents' 
consent,  they  throw  away,  such  p*ir- 
ents  may  maintain  an  action  against 
them  for  damages  for  such  outrage 
to   their   feelings), 

la)  Til*  iasuAace  and  sarvljie  of  » 
form*!  Bubprnim  on  a  comer'a  plty- 
aiolaa,  requiring  htm  to  view  the 
body  of  a  person  who  died  under 
.such  circumstances,  externally  or  to 
make  an  autopsy,  is  not  indispen- 
sable to  the  protection  of  the  coro- 
ner's physician;  but  It  is  the  coro- 
ner's duty  to  determine  whether  an 
autopsy  Bhould  be  made,  and  the 
coroner's  notice  to  a  physician  to 
view  such  a  body,  make  an  autopsy 
and  a  sut>sequent  microscopic  exam- 
ination of  the  deceased  person's 
spleen,  constitutes  a  complete  de- 
fense to  an  action  brouglit  by  the 
decedent's  mother  for  alleged  illegal 
disscclion.  Hasaard  v,  LeHane,  ISO 
App.    Div.   685,   135   NYS   711, 

94.  Crisfield  V.  Perlne,  15  Hun  :oo 
(alT  81   -V.  Y,   622  mem). 

(a)  ITot  svan  the  Jototb  have  a 
rl^ht  to  witness  the  examination; 
they  are  to  be  informed  of  what  it 
discloses  hy  the  testimony  of  the 
surgeons,  Peo,  v,  Fitzgerald,  1Q5 
N.  Y,  146,  11  NE  378,  69  AmB  483: 
Criafield  V.  Ferine,  15  Hun  20  ii  [aff 
SI  N,   T,   622   mem|, 

[b]  Klsbt  of  accniid  to  be  np- 
reaantad  itj  physician. — In  i.'risfieTd 
V  Perlne.  15  Hun  200,  201,  203  [aft 
Nl  N.  Y.  622  mem],  it  appeared  at 
the  trial  that  defendant  was  a  coro- 
ner who  had  held  an  inquc.>*t  over 
one  Charles  Moose,  who  had  died  tof 
Injuries  received  in  an  affray  with  his 
nephew,  A  post-morlem  examination 
was  about  to  be  made  b'"'  two  sur- 
geons employed  by  the  coroner  for 
that  purpose.  Plaintiff,  who  was  also 
,1  physlct.in  and  surgeon,  was  in  the 
room  wliere  the  examination  was 
abcut  to  take  place,  and  said  that 
he  wished  to  remain  and  witness  it, 
but  the  coroner  asked  him  to  leai'e 
iind,  on  his  refusal  so  to  do,  caused 
him  to  be  ejected  from  the  room.  In 
rendering  the  opinion  of  the  court, 
.'imith.  J.,  said;  "In  the  {sa.se  at  bar, 
no  special  cause  was  .shown  for  ex- 
cluding the  plaintiff  from  the  room 
in  which  the  post-mortem  examhia- 
tion  was  about  to  be  conducled.  On 
the  contrary,  the  evidence  tended  to 
show  that  the  presence  of  the  plain- 
tiff did  not  in  any  manner  tend  to 
interfere  with  the  due  performance 
of  the  examination,  and  thnt  hi 
wi.shed  to  remain  simplv  for  the  nur- 
jjose  of  witnessing  the  operatlon. 
And  the  plaintiff  offered  to  prove 
that  he  was  employed  to  be  present 
on  behalf  of  the  person  at  whose 
hands   the  deceased   received   the   in- 


juries which  were  supposed  to  have 
caused' his  death,  but  there  was  no 
offer  to  show  that  the  fact  of  such 
Employment  was  made  known  to  the 
defendant,  .  .  ,  The  plalnlHT's  coun- 
sel had  argued  that,  as  a  dissection 
destroys  the  evidences  of  the  cause 
of  death  so  that  thoy  cannot  he  sub- 
sequently discovered,  the  accused  or 
suspected  person  has  u  right  to  be 
present  for  his  ow-n  protection.  ,  .  , 
Whatever  rights  the  suspected  per- 
son may  have,  in  respect  to  being' 
present  at  the  examination,  they  do 
not  avail  the  plaintiff  in  this  case, 
since  he  did  not  inform  the  coroner 
that  ho  was  employed  by  Peter  J. 
Moose,  and  he  did  not  put  his  request 
to  he  permitted  to  witness  the  ex- 
amination on  that  ground.  But  we 
think  no  person  has  a  right  to  bo 
present  at  the  post-mortem  examina- 
tion, upon  the  ground  that  he  is 
suspected  of  having  caused  tho death. 
He  loses  no  legal  right  by  being 
excluded.  He  haa  no  right  to  dissect 
the  body.  If  the  coroner's  jury  pro- 
nounces him  guilty,  the  Inquest,  like 
the  Indictment  of  a  grand  jury  .  ,  . 
."imply  makes  him  liable  to  arrest: 
It  Is  not  even  prima  facie  evidence 
against  him  on  the  trial." 

85.  State  v.  Knight.  84  N,  C.  789; 
2  Hawkins  P,   C,   c   9   |   26. 

98.  2  Hale  P.  C.  p  61 ;  In  re  Coro- 
ner, 11  Phlla,   (Pa,)   387. 

97.  See  statutory  provisions;  and 
Kuhlman  v,  San  Francisco  Super.  Ct,, 
132  Cat.  636,  55  P  589;  Peo,  v,  Tay- 
lor, 59  Cal,  640;  In  re  Sly,  9  Ida.  779, 
76  P  766;  State  v.  Moorhead.  (.N'ebr.) 
159  NW  412;  ri>  re  Coroner's  In- 
quests, 1  Pa.  Co.  14.  3  Kulp  431;  In 
re  Coroner,  11  Phlla,   (Pa.)   387. 

96.  State  v,  McNeil,  33  La.  Ann. 
1332;  State  v.  Knight.  84  N.  C,  789; 
In  re  Coroner's  Inquests,  1  Pa,  Co. 
14,  3  Kulp  4  51;  Com,  v,  Hlgglns,  E 
Kulp   (Pa.)   269, 

99.  Com.  V,  Hlgglns,  6  Kulp  (Pa.) 
263;   2  H;tle  P.  C,  61, 

1.  Cum,  V,  Higgins,  5  Kulp  (Pa.) 
269;  In  re  Coroner,  11  Phi  la.  (Pa.  5 
387, 

2.  Kuhlman  v,  San  Franctaco 
Super.  Ct.,  122  Cal,  638,  65  P  689; 
Peo.   V.   Taylor.  59   Cal,   610. 

3.  Com.  V.  Htgglns,  6  Kulp  (Pa.) 
269, 

4.  Kuhlman  v.  San  Francisco 
Super,  ct„  122  Cal,  636,  55  P  688 
(holding  that  under  the  California 
statute  the  statutory  method  of  pun- 
ishment is  exclusive);  Pen,  v.  Taylor, 
69   Cal.   640. 

[a]  A  wttnsaa  la  not  Ijooad  to 
orinunate  Mmaell,  nor  to  answer  In 
regard  to  any  circumstances  tending 
thereto.  Hendrlckaon  v,  Peo..  10  N. 
T,  13,  61  AmD  721.  9  HowPr  166, 

fb]  A  parson  vnapactad  of  l^a 
oonunlaBlon  of  a  cMma  Is  not  a  wlt- 
naaa  (l)  within  the  meaning  of  a 
statute  providing  for  the  punishment 
of  a  witne.ss  for  refusing  to  testify; 
he  cannot  he  compelled  to  testify; 
hts  statements  must  be  nnade  of  bis 
own  volition,  Peo.  v.  Taylor,  69  Cal. 
640,  (2)  Where  made,  however,  of 
his  own  volition,  they  may  be  used 
in  evidence  against  him.  Mend  rick- 
son  V.  Peo..  10  N,  T.  13.  61  AmD  721, 
9   HowPr   166,      (3)   And   they  should 
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witnesses  should  be  sworn  by  the  coroner  himself;* 
and  they  may  be  required  to  subcribe  their  testi- 
mony after  the  same  has  been  reduced  to  writing.* 
A  juror  may  properly  be  sworn  and  give  evidence 
as  a  witness.'  An  accused  person  has  no  right  to 
be  confronted  with  the  witnesses  called  to  testify 
before  the  coroner  at  an  inquest;*  nor  has  he  the 
privilege  of  producing  witnesses  in  his  own  behalf;* 
and  the  coroner  has  no  power  to  take  testimony  to 
establish  the  innocence  of  the  prisoner  and  then 
discharge  him  contrary  to  the  finding  of  the  jury.'" 
It  is,  however,  the  duty  of  the  coroner  to  present 
before  the  jury  all  the  tnaterial  testimony  within 
his  power,  touching  the  death,  whether  for  or 
against  the  accused."  And  in  a  case  of  murder  or 
manslaughter,  it  is  his  duty  to  bind  over  all  wit- 
nesses who  prove  any  material  fact  against  the 
person  accused."  It  is  not  his  duty,  however,  nor 
is  he  supposed,  to  bind  over  'those  called  for  the 
purpose  of  exculpating  the  accused.^' 

Physiciati  or  sargeon.  The  coroner  may  also 
summon,  as  a  witness,  a  physician  or  surgeon  for 
the  purpose  of  securing  a  professional  opinion  as 
to  the  cause  of  the  death."  The  physician  or  sur- 
geon so  summoned  may  be  compelled  to  te^ify  to 
bis  opinion  as  to  the  cause  of  death  from  a  super- 
ficial view  of  the  body,^*  but  he  eannot  be  compelled 
to  touch  the  body  or  do  the  more  nauseous  and 


dangerous  work  of  opening  it." 

Examination  of  witnesses  by  ooimaeL  The  g;en- 
eral  rule  is  that  neither  the  witnesses"  nor  others 
whose  rights  may  be  affected  by  the  verdict  or  find- 
ings of  the  inquest  have  a  right  to  be  represented 
by  counsel  at  the  inquest,'*  except  the  state  which 
may  be  represented  by  the  district  attorney"  -who 
has  power  to  cross-examine  the  witnesses,**  and 
under  some  statutes  where  the  person  suspected  of 
causing  the  death  is  under  arrest  he  has  the  right 
to  be  represented  by  counsel  who  may  cross-exam- 
ine the  witnesses.*' 

[$22]  10.  Verdict  and  InaniBition—*.  Oeneral 
Beqnisites."  It  is  the  coroner's  duty  to  receive  the 
verdict.**  The  verdict  should  in  every  case  state 
who  the  deceased  was,"  and  how,  when,  and  where 
he  came  by  his  death,"  unless  there  is  a  statute 
making  such  sttitement  unnecessary.**  Wliere  a 
crime  is  charged  the  inquisition  shordd  identify  the 
body  viewed  as  that  of  the  person  who  was  slain,*^ 
and  should  also  state  the  persons  guilty  of  the 
crime  or  of  being  accessories  before  the  fact.** 

Certainty.  The  verdict  must  be  stated  with  legal 
precision  and  certainty,  and  the  charge  must  be 
direct  and  positive.** 

Mnst  be  reduced  to  writing.  In  every  ease  the 
coroner  should  reduce  the. verdict  of  the  jury  to 
writing  as  soon  as  he  has  received  it** 


the  Kround  that  tney  may  tend  to 
criminate  the  wltnesa.  wakley  v. 
Cooke,  4  Exch.  611.  154  Reprint  1316. 

6.  State  V.  Kniifht,  84  N.  C.  789; 
In  re  Coroner's  Inquests,  1  Pa.  Co. 
14,  S  Kulp  461.  See  also  atatutory 
provisions. 

[a]  A  jnstte*  of  13m  vmm*  has  no 
power  or  authority  to  aamlnlster  an 
oath  at  an  Inquest  held  by  the  coro- 
ner.     3Ute  V.  Knight.  84   N.  C.   789. 

S.  Epps  V.  State,  102  Ind.  639,  1 
N@  491. 

Ta]  Bnla  aypllad.— Where  defend- 
ant In  a  prosecution  for  homicide  tes- 
tified before  the  coroner  at  the  time 
when  there  was  no  formal  accusation 
against  him.  he  was  properly  re- 
quired to  subscribe  his  testimony 
after  the  same  had  been  reduced  to 
writing.  Epps  v.  State,  102  Ind.  639, 
1  NB  491. 

7.  Anonymous,  1  Salk.  406,  91  Re- 

Srint  362,  Style  238,  82  Reprint  672; 
;eg.  V.  WJnegarner.  17  Ont.  208;  Tay- 
lor Office  of  Coroner  68. 

8.  Matter  of  Collins,  11  AbbPr 
(N.  T.)  406,  20  HowPr  111.  See  also 
Criminal  Law  £12  Cyc  291). 

9.  Matter  of  Collins,  11  AbbPr 
(N.  T.)   406.  20  HowPr  111. 

10.  Matter  of  Collins,  11  AbrPr 
(N.  T.)   406,  20  HowPr  111. 

11.  Matter  of  Collins,  11  AbbPr 
(N.  T.)  406,  20  HtfwPr  111;  Rex  v. 
Scorey,  1  L,each  C.  C.  60;  2  Hale 
P.  C.  p  61. 

1S.I  Peo.  V.  Brown,  276  III.  186, 
114  NE  583;  Novitsky  v.  Knicker. 
bocker  Ice  Co.,  276  111.  102,  114  NE 
646;  Matter  of  Collins,  11  AbbPr 
(N.  T.)  408,  20  HowPr  111;  Reg.  v. 
Taylor,  9  C.  &  P.  672,  38  ECL  391 
(holding  that  if  the  coroner  binds 
over  all  the  witnesses  on  lx)th  sides, 
no' blame  is  imputable  to  the  clerk 
of  indictments  if  he  requires  all  the 
names  to  be  put  on  the  back  of  the 
bill  and  such  witnesses  to  be  exam- 
ined before  the  grand  Jury).  And 
see  statutory  provisions. 

[a]  la  nunola,  (l)  under  Hurd 
Rev.  St.  (1916-1918)  c  31  t!  16,  17, 
where  the  evidence  of  any  witness 
implicates  any  person  as  the  slayer 
of  the  person  over  whom  the  inquest 
is  held.  It  is  the  dtity  of  the  coroner 
to  recognize  such  witness  to  appear 
at  the  next  term  of  the  circuit  or 
criminal  court  (Peo.  v.  Brown,  276 
in.    186,    114    NB    683;    Novitsky    v. 


Knickerbocker  Ice  Co.,  276  111.  102. 
114  NE  64S);  (2)  and  if  such  witness 
refuses  to  enter  into  such  recogni- 
zance it  is  the  coroner's  duty  to  com- 
mit such  witness  to  the  county  jail 
until  the  next  term  of  court  (Peo.  v. 
Brown,  276  111.  186,  114  NB  683  [hold- 
ing, however,  that  under  such  stat- 
ute the  coroner  has  no  authority  to 
require  a  witness  to  recognise  with 
sureties];  Novitsky  v.  Knickerbocker 
Ice  Co.,   276  111.  102,  114  NB  546). 

13.  Reg.  V.  Taylor,  9  C.  &  P.  672, 
38   ECL  391. 

14.  Ark. — St.  Francis  County  v. 
Cummings,    66  Ark.   419,  18   SW  461. 

Colo. — Pueblo  County  v.  Marshall, 
11  Colo.   84,    16  P  837. 

N.  T. — Peo.  v.  Warner,  104  NTS 
279. 

Pa. — Com.  V.  Harman,  4  Pa.  269. 

Eng. — ^Rex  v.  Qulnch.  4  C.  &  P.  B71, 
19  ECL   666. 

[a]  It  la  Xhm  fluty  of  tli*  ooxonar 
to  procure  medical  advloa  when  the 
nature  of  the  case  requires  it.  Com. 
V.  Harman,  4  Pa.  269;  Allegheny 
County  V.  Watt,   8  Pa.   462. 

15.  St.  Francis  County  v.  Chim- 
mlng8,-B5  Ark.  419,  18  SW  461;  Alle- 
gheny County  V.   Watt,   3   Pa.    462. 

la  St.  Francis  '  County  v.  Cum- 
mings, 66  Ark.  419,  18  SW  461;  Alle- 
gheny County  V.  Watt,  3  Pa.  462. 

17.  State  V.  Grffln,  98  S.  C.  105, 
82  SE  264,  AnnCasl916D  392. 

18.  .<S:tna  L.  Ins.  Co.  v.  Milward, 
118  Ky.  718,  82  SW  364,  26  KyL  589, 
68  LRA  285,  4  AnnCas  1092  (holding 
that  neither  an  accused  person  nor 
others  who  have  property  Interests 
dependent  or  the  cause  of  death  have 
a  right  to  participate  in  the  Inquest); 
Matter  of  Collins,  11  AbbPr  (N.  T.) 
106,  20  HowPr  111;  Agnew  v.  Stew- 
art, 21  U.  C.  a  B.  396. 

[a]  Baaooa  for  tha  role. — (1) 
"The  business  of  this  tribunal  is  by 
statute  to  collect  promptly  the  facts 
concerning  deaths  which  the  coroner 
has  reason  to  believe  were  the  result 
of  crime.  Like  the  grand  jury,  it 
projects  an  ex  parte  investigation  of 
supposed  or  alleged*  crime  resulting 
in  homicide,  for  the  purpose  of  aid- 
ing in  the  administration  of  the 
friminal  iaws  of  the  State."  JEtrn. 
,.  Ins.  Cor  V.  Milward,  118  Ky.  716, 
726,  82  SW  364,  26  KyL  689.  68  LRA 
286,  4  AnnCas  1092.  (2)  "The  pro- 
ceedings are  Intended  to  be  merely  a 
preliminary  investigation  and   not  a 


trial  involving  the  merits.  The  only 
object  which  a  suspected  person 
could  have  in  appearing  br  counsel 
would  be  to  prevent  a  full  investi- 
gation in  so  far  as  It. might  tend  to 
incriminate  him,  and  thus  defeat  the 
purpose  of  the  Inquest."  State  ▼. 
Orlffln,  98  S.  C.  106,  111,  82  SE  264, 
AnnCaalOlOD  892. 

18.  In  re  Coroner's  Inquest,  SO 
Pa.   Diet.  686. 

90.  In  re  Coroner's  Inquest.  20  Fa. 
Dist.   686. 

ai.  Ex  p.  Meyers,  M  Tex.  Cr.  204. 
26  SW  \i€. 

as.  [a]  Foxms  of  iagvlsllloa  see 
U.  8.  Life  Ins.  <3o.  v.  Vocke.  129 
111.  667,  22  NB  4C7,  6  LRA  <6. 

S3.  State  V.  Moorhead.  (Nebr.)  1S9 
NvW  412. 

94.    Giles  V.  Brown.  8  S.  C.  L.  2(0. 

as.  Giles  v.  Brown,  8  S.  a  L.  210: 
Rex  v.  Evett.  6  B.  &  C.  247,  11  BCL 
122,  108  Reprint  444;  Reg.  v.  Wine- 
garner,  17  Ont.  208. 

96.  Reg.  V.  Winegamer,  17  Ont. 
208.    , 

ar.  Reg.  V.  winegamer,  17  Ont. 
208. 

aa.  2  Hale  P.  C  p  63;  2  Hawkins 
P.  C.  c  9. 


[a]  Vakaowa  pstsoa. — ^If  the  dead 
or  the  ottender  la  unknown,  the  jury 
should  so  And.  2  Hale  P.  C.  p  63; 
In  re  Smith,  4  LancLRev    (Pa.)    302. 

99.  Reg.  T.  Breden,  16  U.  a  Q.  B. 
487. 

[a]  xanstrattoaa^d)  Thus  a  re- 
turn "that  there  was  strong  sus- 
picion of  violence,  such  as  to  make 
an  inquest  necessary,"  is  not  suffl- 
clent  under  a  statute  requiring  that 
the  return  shall  show  the  necessity 
of  holding  the  inquest.  In  re  Evans. 
4  Fa.  C.  PI.  89-  In  re  Smith,  4  Lane 
LRev  (Pa.)  302.  (2)  "The  form  of 
the  verdict,  that  'we,  the  jury,  are  of 
opinion,'  etc.,  does  not  make  the 
statement  any  the  less  a  finding  of 
the  jury."  Armour  v.  State  Indus- 
trial Bd.,  273  111.  690,  594,  US  NB 
138. 

[b]  Ttaa  omlssioa  of  tha  woxfl 
«inaifl«t"  Is  a  fatal  and  substantial 
defect  in  an  inquisition  Intended  to 
charge  the  crime  of  murder.  Reg. 
v.   Breden.  16  U.  C.  Q.  B.  487. 

30.  Grindon  Lex  Coronatoria  p 
185;  2  Hawkins  P.  C.  e  ». 

[a]  7oT«ac7  to  afld  to  T«rtflet<— 
For  adding  to  an  inquisition  facts  not 
found  by  the  jury,  a  coroner  has  been 


For  tetsr  oases,  flsrslopmeats  and  ebaa««s  in  the  law  see  cumulative  Annotations,  same  title,  pag«  and  note  number. 
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At  common  law  it  was  required  to  be  written  on 
parchment  and  not  on  paper.^' 

IneguUrities.  The  verdict  can  be  attached  only 
for  irregularitis  appearing  in  the  verdict  itself.'^ 

Eifect  of  verdict.  The  finding  of  a  coroner's 
jury  in  England  is  the  equivalent  of  a  finding  by 
the  grand  jury,  and  is  a  sufficient  basis  for  a  prose- 
cution of  a  person  for  murder  or  manslaughter,'* 
although  it  has  been  said  that  the  finding  of  a  grand 
jury  is  to  be  r^parded  as  of  more  weight  than  an 
inquisition  taken  before  a  coroner.**  In  the  United 
States,  however,  the  effect  of  the  inquisition  is 
merely  to  render  the  parhr  accused  liable  to  arrest.*^ 

Betnm  of  inqiiisitioiL*'  It  is  the  coroner's  duty 
to  prepare  the*retum  of  the  inquest."  The  return 
of  an  inquest  should  show  the  faots  giving  juris- 
diction.** Thus  it  should  show  before  what  coroner 
it  was  taken,"  and  that  it  was  taken  on  the  oath 
of  good  and  lawful  men  of  the  county,  who  were 
first  duly  sworn.*"  The  time  and  place  of  holding 
the  inquest < should  be  stated;*^  and  if  there  has 
been  an  adjournment  it  is  better  to  set  it  out  in 
the  caption  of  the  inquisition,**  but  it  is  sufficient 
to  describe  the  inquest  as  b^ng  held  on  the  first 
day  of  the  sitting." 

[i  23]  b.  Signature  of  Ooromr  and  Juron.   The 


inquisition  should  be  signed  by  the  coroner  and  all 
the  jurors;**  and  they  should  sign  their  full  names 
unless  they  are  set  out  at  length  in  the  caption  or 
body  of  the  inquisition.*'  If  any  sign  with  their 
marks,  such  marks  should  be  verified  by  an  attests^ 
tion.*^  Where  the  jurors  sign  the  inquisition  by 
making  their  cross  marks,  the  coroner's  certificate 
of  their  signatures  is  sufficient,  in  aa  much  as  he  is 
a  sworn  officer.*' 

[(  24]  c.  Seal.  It  appears  that  there  is  no  ex- 
press authority  requiring  the  inquisition  to  be 
sealed,**  but  the  practice  of  sealing  is  said  to  be 
well-n^  universal  and  had  better  not  be  departed 
from.** 

[t  25]  d.  Quudiing  Inqidsition.  If  the  inquisi- 
tion or  return  is  defective  by  reason  of  a  failure 
to  state  any  one  or  more  of  the  requisite  particulars 
it  may  be  quashed.***  It  is  not  every  defect,  how- 
ever, that  will  warrant  the  quashing  of  the  inquisi- 
tion, for  minor  defects  may  be  cured  by  amend- 
ment;*^ but  where  the  defect  is  one  of  substance 
the  inquisition  cannot  be  amended  and  should  be 
quashed.**  The  inquisition  must  be  bad  on  its  face** 
or  fraud  must  bo  shown.**  Where  the  facts  are 
stated  on  the  face  of  the  inquisition,  and  the  find- 
ing is;  not  in  law  warranted  by  the  facts  so  stated. 


convicted  of  forgery.-  Rex  v.  Marsh, 
3  Salk.  172,  91  Reprint  TS8. 

31.  Rex  V.  Beavers,  1  Bast  P.  C. 
383 

38.  Robin  v.  McMahon,  SO  Que. 
SuDer.  2(7. 

n.  Rec.  V.  Ingham,  5  B.  &  S.  267, 
117  ECL  267,  122  Reprint  827;  Rex  v. 
Cole,  3  Campb.  371:  Reg.  v.  Ellis,  2 
C.  &  K.  470,  «1  BCL  47^:  Matter  of 
Ward,  t  De  Q.  F.  &  J.  701).  64  EngCh 
646,  46  Reprint  1049;  Rex  v.  Cole,  2 
L«ach  C.  C.  1096;  2  Hale  P.  C.  p  61. 
See  also  In  re  Sly,  »  Ida.  779,  76  P 
766   (referring  to  the  EhigUsh  rule). 

34.    Chltty  Or.  L.  p.  1(4. 

[a]  Bist&otloav— "The  flndlng  of 
a  grand  Jury  is  regarded  as  of  moi% 
weight  than  an  inquisition  taken  be- 
fore the  coroner;  aa  the  court  will, 
in  their  discretion,  ball  after  the  lat- 
ter, but  always  refuse  after  the 
former;  the  reason  of  which  may  be 
that-  in  the  one  case  they  can  look 
Into  the  depositions  to  see  If  the  evi- 
dence supports  the  charge  of  murder, 
whereas.  In  the  other,  tne  investiga- 
tion is  secret,  and  does  not  admit  of 
a  summary  revision."  Rex  v.  Ma- 
grath.  Str.  1242,  93  Reprint  1157;  Rex 
V.  Dalton,  Str.  911,  93  Reprint  936; 
1  Chltty  Or.  L.  p  164;  2  Hale  P.  C. 
(1st  Am.  ed)  p  61  note. 

30.  Ark. — Ex  p.  Anderson,  56  Ark. 
527,  18  SW  866. 

Ga. — Smalls  ▼.  State,  101  Qa.  670, 
28  SB  981.  40  LRA  369. 

Ida.— In  re  Sly,  9  Ida.  779,  76  P  766. 

N.  T. — Matter  of  Collins,  11  AbbPr 
406.  20  HowPr  111;  Peo.  v.  Budge,  4 
Park.  Cr.  519. 

Pa. — Ralston's  Pet.,  9  Pa.  Dlst.  614. 

[a]  Ths  only  obtoot  aad  resnit  of 
a  eoronetM  px«eM4migs  Is  to  fnmlsh 
yroiapt  tutottaaMmx  which  may  guide 
the  ofllcers  of  the  law  In  apprehend- 
ing and  prosecuting  those  who  ap- 
pear to  have  been  connected  with  a 
supposed  homicide,  'and  In  dlscover'- 
Ing  the  evidence  by  which  it  may  be 
investigated.  Ralston's  Pet.,  9  Pa. 
Dlst.  514. 

36.  ta]  rozin  of  return  of  hunl- 
uMon  see  In  re  Marvin  Shaft  in- 
quest, 3  Pa.  Co.  10. 

37.  In  re  Coroner's  Inquests,  1 
Pa.  Co.  14,  8  Kulo  461. 

38.  Reg.  V.  Winegamer,  17  Ont. 
208. 

38.     2  Hawkins  P.  C.  p  77. 

ra]  WlMre  m  inauast  Is  ImM  1>7 
a  jnatle*  of  tlM  peao*  (1)  acting  as 
coroner,  the  retdm  is  defective  if  it 
does  not  show  on  Us  face  that  the 
^]stlce  had  jurisdiction.  In  re  Mets- 
ger,  8  Pa.  Dlst.  571;  In  re  CJoroner** 


Inquest,  1  Pa.  Co.  (77;  In  re  Coroner's 
Inquests,  1  Pa.  Co.  14,  t  Kulp  461; 
In  re  Krlbbs,  i  Blair  Co.  (Pa.)  302; 
In  re  Coroner's  Inquest.  2  Del.  Co. 
(Pa.)  446;  In  re  Reltlinger,  .2  Kulp 
iPa.)  127;  Rex  v.  Philips.  Str.  261,  98 
Reprint  510;  Grindon  Lex  Coronatoria 
191.  (2)  In  such  case  the  court  is 
not  confined  to  an  inspection  of  the 
return  of  the  Inquest,  but  will  receive 
extrinsic  evidence,  and  withhold  ap- 
proval, if  in  fact  the  Justice  was  not 
authorized  to  act.  In  re  Reltlinger,  2 
Kulp  (Pa.)  127. 

46.  Liambert  v.  Taylor,  4  B.  &  C. 
138,  10  ECO.  515,  107  Reprint  1010; 
Reg.  V.  Winegamer,   17  Ont.  808. 

m.  Dakln's  Case,  2  Saund.  290,  85 
Reprint  1077:  Rex  v.  Philips,  Str.  2(1. 
93  Reprint  510;  Rex  v.  Feamley,  1  T. 
R.  316,  99  Reprint  1116;  Reg.  v.  Wine- 
gamer, 17  Ont.  208;  2  Hale  P.  C.  p 
166-  2  Hawkins  P.  C.  p  258. 

48.    See  cases  infra  note  48. 

48.  Reg.  V.  Winegamer,  17  Ont. 
209  tclt  Reg.  V.  Skeats,  7  L.  T.  Rep. 
4831;  Jervls  Coroners  (4th  ed)  246. 

44.  Ida.— In  re  Sly,  *  Ida.  779,  76 
P  766. 

111.— U.  S.  Life  Ins.  Co  v  Cocke,  189 
III.  657,  82  NB  467,  6  LRA  (5. 

La.--8tate  v.  Evans,  27  La.  Ann. 
297. 

Pa. — In  re  Crosby.  8  Pittsb.  425. 

S.  C. — Giles  V.  Brown,  8  S.  C.  L. 
230. 

Bng. — Rex  v.  Norfolk  Justices,  1 
East  P.  C.  883. 

Ont. — ^Reg.  V.  Golding,  39  U.  C.  Q. 
B.  259. 

45.  In  re  Crosby,  3  Pittsb.  (Pa.) 
426;  Rex  v.  Nicholas,  7  C.  A  P.  638,  32 
BCL  747;  Rex  v.  Bennett,  8  C.  *  P. 
179,  26  ECL  382;  Rex  v.  Bowen,  3  C. 
&  P.  602,  14  BCL  737;  Reg.  V.  Oold- 
Ing,  39  U.  C.  Q.  B.  269. 

[a]  Tbe  ful  chrlstlBa  names  of 
the  coroner  and  Jurorb,  and  not  their 
initials  alone,  should  appear  In  the 
return,  otherwise  the  inquisition  may 
be  quashed.  In  re  Crosby,  3  Pittsb. 
(Fa.)  426. 

rbi  Warn*  signsd  mturt  oorreapoDd 
wttk  that  la  tha  tody  of  the  lastrn- 
mmrt,  otherwise  the  inquisition  Is 
bad.  Rex  v.  Nicholas.  7  C.  &  P.  638, 
82  ECL  747. 

48,  State  V.  Evans,  27  La.  Ann.  297; 
Rex  V.  Bowen.  8  C.  &  P.  602,  14  ECL 
737;  Reg.  v.  Stockdale,  etc.,  R.  Co.,  8 
Dowl.  P    C.  518. 

[a]  VramuBptlaB  of  rsffnlarity. — 
A  Juror  who  has  put  his  mark  to  a 
coroner's  inquisition  must  be  pre- 
sumed to  have  signed  in  the  presence 
of  the  other  Jurora     Lewln's  Case,  8 


Lew.  a  C.  186. 

4T.  State  V.  Evans,  37  La.  Ann. 
897. 

48.  Reg.  V,  Winegamer,  17  Ont. 
Z08  (where  It  was  expressly  held  that 
the  Inquisition  need  not  be  under 
seal). 

48.  Boys  Coroners  (Sd  ed)  p  151; 
Jervls  Coroners  (4th  ed)  p  260. 

30.  Reg.  V.  Great  Western  R.  CJo, 
20  Q.  B.  D.  410;  Reg.  v.  Brownlow, 
11  A.  &  E.  119,  39  BCL  87,  118  Re- 
print 368;  Matter  of  Six-Mile-Bridge 
Inquisition,  6  Cox  C.  C.  128;  Rag.  v. 
Midland  R.  Cte.,  8  Cox  C.  C.  1;  Reg: 
v.  Mallett.  1  Cox  C.  C.  386;  Rex  v. 
Phillips,  Str.  261,  »3  Reprint  510; 
Reg.  V.  (folding,  89  U.  C.  Q.  B.  259. 

n.  Reg.  V.  Ingham,  5  S.  &  S.  257, 
117  ECL  267,  122  Reprint  887;  Matter 
of  Miller,  15  U  C.  Q.  B.  244. 

[a]  •noKlnona  flnfling^-^Where 
the  Jury  found  that  a  boy  nad  com- 
mitted suicide,  and  expressed  the 
opinion  that  the  boy's  master  had  not 
done  Justice  to  him  in  the  matter  of 
clothing,  and  of  the  labor  to  be  per- 
formed, the  court  refused  to  quash 
the  inquisition  on  account  of  the  lat- 
ter finding.  Matter  of  Miller,  16  U. 
C.  Q.  B.  244.  See  also  Ex  p.  Scratch- 
lay,  8  D.  ft  L.  89  (holding  that,  where 
on  an  Inquisition,  post  mortem,  the 
Jury  found  that  tne  deceased  had 
committed  suicide  "whilst  suffering 
under  the  cruel  conduct  of  a  Mr. 
Scratchley,  a  clergyman,"  and  the 
coroner  had  taken  tne  above  down  as 
the  finding  of  the  Jury,  the  court 
would  not  grant  a  certiorari  to  bring 
up  the  Inquisition  for  the  purpose  of 
quashing  so  much  of  the  finding  as 
was  irrelevant) ;  Reg.  v.  Farley,  24  U. 
C.  Q.  B.  384  (analogous  case). 

B8.  Rex  V.  Bvett,  (  B.  ft  (j.  247,  13 
ECL  122,  108  Reprint  444.  See  also 
Reg.  V.  Great  Western  R.  Co.,  20  Q. 
B.  D.  410. 

[a]  XUnstratlona. — (1)  Where  the 
principal  was  not  distinctly  charged 
either  with  murder  or  manslaughter, 
and  others  were  charged  as  aiding  in 
"the  murder  aforesaid"  the  Inquisi- 
tion was  qua.4hed.  Reg.  v.  Breden,  16 
U.  C.  Q.  B.  487,  489.  (2)  So  where 
the  Inquisition  in  effect  alleged  that 
the  slaying  was  Justifiable  because 
certain  other  persons  had  either  acted 
Improperly  or  had  been  guilty  of  neg- 
lect, the  Inautsltlon  was  quashed. 
Matter  of  Culley,  5  B.  &  Ad.  280.  27 
ECL  164,  110  Reprint  777. 

B3.  Reg.  V.  Mcintosh,  7  Wklyk  Rep. 
62.  , 
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the  inquisition  may  be  quashed  ;*"  but  the  insuffi- 
ciency  of  the  evidence  to  support  the  finding  is  no 
proper  ground  for  an  application  to  quash  a 
coroner's  inquisition,""  for  the  court  will  not  re- 
ceive extrinsic  evidence  for  the  purpose  of  ascer- 
taining whether  the  evidence  was  sufficient  to  sup- 
port the  verdict  of  the  jury."  Nor  is  it  any  ground 
that  evidence  not  on  oath  was  received,'"  at  least 
where  it  appears  that  there  was  no  bad  faith  and 
the  jury  found  their  verdict  on  other  evidence,'" 
or  that  the  direction  of  the  coroner  to  the  jury  was 
improper.*' 

Qaasbed  in  part.  An  inquisition  may  be  quashed 
in  part  for  uncertainty  and  stand  good  for  the 
residue,*^  or  it  may  be  quashed  as  to  one  party 
accused  and  stand  good  as  to  another.*^ 

Motion  or  demurrer.  Although  the  court  may 
sometimes  quash  an  inquisition  on  motion  or  palpa- 
ble defects,  the  most  convenient  course,  it  has  been 
said,  is  to  put  the  party  contesting  It  to  demur." 

[$  26]  e.  Supplemental  Verdict.  A  coroner  has 
no  power  to  recall  a  verdict  that  he  has  filed  with 
the  clerk,*"  and  he  has  no  power  to  indirectly  set 
it  aside  by  holding  a  second  inquest  and  filing  an- 
other verdict." 

[i  27]  f.  Filing.  The  statutes  usually  provide 
that  the  coroner  must  file  the  return  of  the  inquisi- 
tion in  a  specified  place,*",  such  as  with  the  clerk  of 
the  district,"  or  circuit  court."* 

[f  28]  11.  Betnm  of  Evidence.  Ordinfirily  the 
inquest  should  not  report  the  evidence,  but  should 
only  return  the  effect  thereof  and  the  result  that 

05.  Matter  of  Cullir.  5  B.  ft  Ad. 
230,   27  BCL  104,   110  Reprint  777. 

56.  Reg.  V.  Ingham,  E  B.  &  S.  2S7, 
117  BCL  257,  122  Reprint  827;  Re 
Casey,  S  Ir.  C.  I..  R.  22;  Reg.  v.  Oold- 
Ing.  39  U.  C.  Q.  B.  263;  Matter  of 
Mnier,  18  U.  C.  Q.  B.  244. 

57.  In  re  Mitchelstown  Inqnln- 
tlon,  L.  R.  22  Ir.  279. 

58.  Reg.  V.  Ingham,  5  B.  &  S.  257, 
117  ECL.  267,  122  Reprint  827:  Reg.  v. 
Sanderson,  15  Ont.  105. 

SO.  Reg.  V.  Ingram.  5  B.  ft  S.  257. 
117  ECL.  257,  122  Reprint  827:  Reg.  v. 
Staffordshire,  10  L.  T.  Rep.  N.  S.  «50! 
Reg.  V.  Sanderson,  15  Ont.  106. 

eo.  Reg.  V.  Ingham,  5  B.  ft  S.  257, 
117   ECL,  267,  122  Reprint  827. 

61.  Ex  p.  Carruthers,  2  M.  ft  R. 
S97,  17  BCL,  718. 

69.  Reg.  V.  Manet,  1  Cox  C.  C.  336. 
Compare  supra  note  61  [al.  .   _ 

63.  Reg,  v.  Brownlow.  il  A.  ft  B. 
119.  39  ECL  87,  113  Reprint  358;  Reg. 
V.  Mcintosh,  7  Wkly.  Rep.  62. 

e*.  Fountain  County  t.  Van 
Cleave,  It  Ind.  A.  643,  49  NB  978. 

65.  Fountain  County  v.  Van 
Cleave,  19  Ind.  A.  648,  49  NB  978. 

[a]  mule  applied^ — A  verdict  re- 
turned on  a  coroner's  second  Inquest 
was  flled.  and  termed  by  him  a  sup- 
plemental verdict,  the  first  verdict 
finding  deceased  committed  suicide, 
and  the  second  that  he  had  been  mur- 
dered. It  was  held  that  It  could  not 
relate  back  to  the  time  of  filing  the 
original  verdict  and  take  its  place  as 
a  part  of  the  original  verdict,  no  stat- 
ute providing  for  a  supplemental  ver- 
dict, and  the  second  finding,  in  effect, 
entirely  superseding  the  first.  Foun- 
tain County  V.  Van  Cleave,  19  Ind. 
A,  643,  49  NE  978.  . 

66.  See  statutory  provisions;  and 
In  re  Sly,  9  Ida.  779,  76  P  766;  State 
v.  McNeil,  33  La.  Ann.  1332;  State  v. 
Moorhead.  (Nebr.)  159  NW  412;  In  re 
Marvin   Shaft  Inquest,   3   Pa.  Co.   10. 

67.  In  re  Sly.  9  Ida.  779,  76  P  766: 
State  v.  Moorhead,  (Nebr.)  159  NW 
412. 

68.  Novitsky  v.  Knickerbocker  Ice 
Co..  276  111.  102.  114  NE  545. 

la]     In    XUlnola,    under    Coroner's 


the  inquest  arrived  at  therefrom;**  and  at  common 
law  the  coroner  is  not  bound  tb  put  in  writing  the 
effect  of  the  evidence  given  on  an  inquest,  unless 
the  offense  is  found  to  be  murder  or  manslaughter." 
In  a  case  of  murder  or  manslaughter  it  is  his  daty 
to  read  over  to  every  witness  examined  on  the  in- 
quest the  evidence  he  has  given,  and  then  to  pro- 
cure his  signature  to  the  same  and  return  it  with 
the  inquisition,  in  order  that  the  deposition  may 
be  used  in  the  prosecution  of  the  offender;"  and 
this  is  frequently  provided  for  by  statute."  It  is 
not  necessary  that  the  very  words  of  the  witnesses 
be  reported;''*  it  is  sufficient  if  the  coroner  puts  in 
writing  the  effect  of  the  testimony  of  each  wit- 
ness.^* The  greatest  possible  accuracy,  however, 
should  be  observed  on  all  material  points  of  in- 
quixy'"  and  the  fair  and  obvious  meaning  of  the 
words  spoken,  and  not  the  final  result  of  the  evi- 
dence, should  be  given.^*  'Where  the  statute  re- 
quires the  coroner  to  make  a  return  of  the  testi- 
mony with  the  inquisition,  he  should  certify  that 
the  witnesses  named  were  sworn  before  hbn  and 
that  their  testimony  is  correctly  stated.^' 

[$  29]  12.  Aneit  and  Detention  of  Persons 
Implicated.  The  coroner  has  the  power  to  have 
arrested  and  held  for  trial  in  the  proper  court 
persons  who  are  by  the  inquest  implicated  in  the 
crime  of  murder  or  manslaughter;''  and  it  is  his 
duty  so  to  do;'*  but  he  issues  his  process  for  the 
apprehension  of  the  accused,  when  not  in  enstody, 
solely  on  the  inquisition,*"  and  also  his  mittimus 
for  sending  him  to  prison  to  await  the  action  of 


Act  H  16.  IT,  It  is  the  duty  of  the  I 
coroner  to  file  the  verdict  In  the  office 
of  the  clerk  of  the  circuit  court,  ex- 
cept In  Cook  county,  where  it  Is  to  be 
filed  with  the  clerk  of  the  criminal 
court.  Novitsky  v.  Knickerbocker 
Ice  Co.,  276  m.  102,  114  NE  645. 

68.  In  re  Marvin  Shaft  Inquests,  3 
Pa.  Co.  10;  In  r?  Coroner's  Inquests, 
1  Pa.  Co.  14,  3  Kulp  451. 

70.  U.  S.  v.  Faw,  25  F.  Cas.  No. 
15,077,  1  Cranch  C.  C.  466;  "Weaver  v. 
Northampton  County,  2  LehlghVal 
LR  (PaO_  408. 

[aj  Thus,  it  has  been  held  that 
the  evidence  at  a  coroner's  inquest 
need  not  be  reduced  to  writing  for 
the  purpose  of  preserving  it.  Weaver 
v.  County,  2  Lehigh ValLiR  (Pa.)  408. 

71.  Reg.  v.  Plummer,  1  C.  &  K. 
600,  47  BCL  600. 

[a]  Koxd  Sal*  observed:'  "I  do 
conceive  the  coroner's  Inquest  ought 
In  all  cases  to  hear  the  evidence  upon 
oath  as  well  that  vhlch  maketh  for, 
aa  that  which  maketh  against  the 
prisoner,  and  the  whole  evidence 
ought  to  be  returned  with  the  Inqui- 
sition."    2  Hale  P.  C.  p  62. 

78.  Woods  V.  State,  63  Ind.  <63: 
Peo.  V.  White,  22  Wend.  (N.  T.)  167 
[rev  on  other  grounds  24  Wend.  620]; 
and  see  statutory  provisions. 

73.  In  re  Coroner's  Inquests,  1  Pa. 
Co.  14,  3  Kulp  451. 

74.  In  re  Coroner's  Inquests,  1  Pa. 
Co.  14,  3  Kulp  451. 

76.     1  East  P.  C.  p  384. 

76.  1  East  F.  C.  p  S84  (where  the 
court  said:  "It  Is  true  that  the  stat- 
ute does  in  terms  only  require  the 
coroner  to  put  In  writing  the  effect  of 
the  evidence.  But  this  must  not  be 
taken  to  give  him  a  latitude,  such  as 
hath  been  but  too  often  taken  by  per- 
sons of  this  description  to  the  great 
perversion  of  truth  and  justice,  of 
putting  down  not  the  words  of  the 
witnesses  but  his  own  conception  of 
their  tendency.  It  Is  doubtless  the 
meaning  of  the  act  that  the  examina- 
tion of  the  witnesses  should  be  taken 
down  with,  the  greatest  possible  ac- 
curacy as  to  all  material  points  of 
the  Inquiry:  otherwise  one  great"  ben- 


efit of  the  act  WlAch  is  to  enable  the 
court  to  compare  the  examination 
with  the  evidence  then  given  must  be 
defeated.  The  effect  mentioned  there- 
in means  the  true  and  genuine  sense 
of  the  evidence  as  delivered  in  detail, 
not  indeed  in  letters,  syllables,  or 
even  words;  though  these  should  not 
needlessly  be  departed  from;  but  the 
fair  and  obvious  meaning  of  the 
words  spoken,  and  not  the  final  result 
of  the  evidence"). 

77.     Peo.  V.  Collins,  20  HowPr  (N. 

~eo.  V.  White,  22  Wend.  (N. 

Y.)    167    [rev    on    othes    grounds    24 


Y.)   Ill;  Peo.  V.  White,  22  Wend. 

)    167    rre' 
Wend.  620]. 


78.  Ark. — Baas  v.  State,  29  Ark. 
142. 

111. — ^Novitsky  v.  Knickerbocker  Ice 
Co..  276  111.  102.  114  NB  645. 

Nebr. — State  v.  Moorhead.  169  NW 
412. 

N.  T. — Peo.  v.  Flynn,  44  Misc.  20. 
89  NYS  697;  In  re  Collins,  11  AbbPr 
406;  Peo.  v.  Belgler,  3  Park.  Cr.  316. 

Pa. — In  re  Coroner's  Inquest,  20  Pa. 
Dlst.  686. 

Tenn.— Galloway  v.  Shelby  County, 
7  Lea  121. 

Va. — ^Wormeley  v.  Com.,  10  Oratt. 
(61  Va.)  668. 

[a]  b  Wew  Toik,  under  Code  Cr. 
Proc.  {  773,  aa  amended  hy  U.  (1887) 
p  400  c  321,  and  Oide  Cr.  Proc  |i  781, 
783,  coroners  have  magisterial  Juris- 
diction In  case  of  homicide;  they 
may  issue  a  warrant  for  the  arrest 
of  one  probably  chargeable  with  the 
crime,  and  may  hold  him  to  answer 
or  discharge  him.  It  was  held  that, 
even  though  a  coroner  acted  errone- 
ously in  Issuing  a  warrant  for  the 
arrest  of  one  charged  with  criminal 
homicide,  since  deceased  lay  dead  in 
another  state.  It  could  not  be  said 
that  he  acted  without  his  Jurisdic- 
tion. Peo.  V.  Jackson,  121  App.  DIv. 
856.  106  NYS  1046  [aff  191  N.  Y.  293. 
84  NE  65,  15  LRANS  1173,  14  AnnCas 
243]. 

79.  See  statutory  provisions;  and 
cases  supra  note  78. 

80.  Peo.  V.  Collins,  20  HowPr  (N. 
Y.)  111. 


"Vor  later  oasia,  6«vslopm«Bta  and  tHutpguB  in  the  law  see  cumulative  Annotations,  same  titl«  page  and  note  numt>er. 


me  miTiimns  lor  senamg  mm  lo  pnson  issues  soieiy 
on  an  inquisition  conducted  in  his  absence;"  but 
statutes  in  many  of  the  statea  now  entitle  the  ac- 
cused, when  arrested,  to  a  hearing  before  a  magis- 
trate,** although  this  privilege  may  be  waived.*" 

Power  to  baiL  In  the  absence  of  statutory  pro- 
visions the  coroner  has  no  power  to  bail.'" 

[$  30]  18.  Disposition  of  Body.  Where  the 
case  is  a  proper  one  for  an  inquest,  it  is  a  mis- 
demeanor to  bum  or  otherwise  dispose  of  the  body, 
"with  intent  thereby  to  prevent  the  holding  of  a 
coroner's  inquest  and  so  to  obstruct  the  coroner  in 
the  discharge  of  his  duty.*^  After  the  body  has 
been  duly  viewed,  the  coroner  may  grant  a  permit 
for  its  burial."  If  the^eceased  was  a  stranger  or 
B.  pauper,  and  no  friend  or  relative  appears  to 
claim  the  body  for  burial,  the  coroner  should  cause 
the  same  to  be  plainly  and  decently  buried  at  the 
expense  of  the  county  wherein  the  body  was 
found.** 

[$  31]  14.  Diflpositioii  of  Proporty.  The  dis- 
po'sition  of  the  property  of  a  decedent  by  the 
coroner  is  generally  a  statutory  proceeding^ 
which  must  he  strictly  pursued  in  order  to  avoid 
personal  liability."  If  money  or  other  property  is 
found  on  the  body,  it  is  the  obvious  duty  of  the 
coroner  to  make  an  inventory  of  the  same  and  to 
take  it  into  his  possession,  after  which  he  must 


81.  M%tter  of  Colltna,  11  AbbPr 
<N.  T.)  406,  20  HowPr  111. 

82.  Ex  p.  Anderson,  65  Ark.  527, 
18  SW  856. 

83.  Kx  p.  Anderson,  65  Ark.  627, 
18  SW  856. 

M.  .  See  statutory  provisions ;  and 
State  V.  Moorhea4,  (Nebr.)  169  NW 
412:  Womieley  v.  Com.,  10  Oratt.  (61 
Ta.)  658. 

[a]  b  V«w  Tork  (1)  a  person 
aerainst  whom  an  Inquisition  has  been 
found  by  a  coroner's  Jury  was  form- 
erly entltlad  to  a  hearlngr  before  a 
magistrate,  whether  arrested  before 
or  after  the  fllincr  of  such  Inquisi- 
tion. The  magistrate  proceeded  to 
examine  the  charge  contained  In  the 
Inquisition,  and  held  defendant  to 
answer  or  discharged  him  therefrom, 
the  manner  of  proceeding  being  the 
same  in  all  respects  as  oh  a  warrant 
on  an  Information.  Hatter  of  Rams- 
car,  10  AbbNCas  (N.  Y.)  442.  68 
HowPr  255.  (2)  "Chapter  821  of  the 
Laws  of  1887,  amending  the  section 
•of  the  Code  of  Criminal  Procedure 
-defining  the  duties  and  powers  of  cor- 
oners, largely  Increased  their  powers 
and  conferred  upon  them,  in  cases  of 
homicide  and  dangerous  wounding, 
magisterial  jurisdiction.  They  are  no 
longer  required  to  await  the  verdict 
of  a  Jury  before  Issuing  a  warrant 
{or  the  arrest  of  a  person  probably 
chargeable  with  the  crime,  but  may 
do  so  whenever  sworn  information  is 
laid  before  them  showing  that  there 
is  probable  cause  to  believe  that  a 
particular  person  is  so  chargeable. 
Their  warrants  are  no  longer,  as 
formerly,  returnable  before  a  magis- 
trate, but  before  one  of  the  coroners, 
and  a  coroner  is  given  the  same 
power,  formerly  confided  only  to  a 
magistrate,  to  examine  the  charge 
against  the  prisoner,  and  to  hold  him 
to  answer  or  to  discharge  him  (Code 
•Crim.  Proc.  5§  773,  781,  783),  and  it 
seems  that  the  proceeding  may  at 
least  be  initiated  by  the  issue  of  the 
■coroner's  warrant,  and  even  the  ar- 
rest of  the  person  charged,  before 
tlie  body  has  been  viewed."  Peo.  v. 
Jackson,  121  App.  Dlv.  856,  860.  106 
NTS  1046  raff  191  N.  T.  293.  84  NB 
66.  15  LRANS  1173,  14  AnnCas  248J. 

8B.    Jackson  v.  Com.,  23  Oratt.  (64 


Va.)  91». 

[a]  Bole  appUad. — Where  a  per- 
son-accused by  the  coroner's  inquisi- 
tion was  arrested  by  a  Justice  of  the 
peace,  aotlng  as  coroner,  and  com- 
mitted to  Jail,  and  there  remained 
until  indicted  by  the  grand  Jury,  and, 
being  arraigned  on  the  Indictment 
before  the  county  court,  without 
pleading  thereto  demanded  to  be 
tried  for  the  offense  by  the  circuit 
court,  and  such  demand  was  granted, 
it  was  held  that  whether  or  not  he 
had  the  right  to  demand  to  be  car- 
ried before  the  Justice  of  the  peace 
to  be  examined  for  the  offense,  he 
had  waived  the  right  by  demanding 
in  the  county  court  to  be  tried  for 
the  offense  In  the  circuit  court. 
Jackson  v.  Com.,  28  Gratt.  (64  Va.) 
919. 

8A.  Vickers  Police  Officers  and 
Coroners  p  232.  But  see  statutory 
provisions. 

[a]  In  asglaad.  by  22  Vict  c  38 
ii  1,  2,  it  is  provided  that,  in  every 
case  In  which  a  coroner's  Jury  shall 
have  found  a  verdict  of  manslaugh- 
ter, it  shall  be  lawful  for  the  coroner 
or  deputy  before  whom  the  inquest 
was  taken  to  accept  bail,  if  in  his 
discretion  the  circumstances  warrant 
it.  Stephen  Dig.  Cr.  Proc.  art  280; 
.Coroner's  Act  (1887)  i  5  (2). 

87.  Reg.  v.  Stephenson.  13  Q.  B.  D. 
331;  Reg.  y.  Price,  12  Q.  B.  D.  247,  8 
ERC  467. 

88.  See  statutory  provisions;  and 
Grindon  Lex  Coronatoria  180. 

89.  Houts  v.  McCnuncy,  102  Mo. 
13,  14  SW  766;  Oh  Chow  v.  Brock.- 
way.   21  Or.  440,  28  P  384. 

90.  See  statutory  provisions. 

91.  See  cases  Infra  this  seotlon. 
93.     Oh  Chow  v.  Brockway,   21  Or. 

440.    28   P    384;    Galloway   v.    Shelby 
County,  7  Lea  (Tenn.)   121. 

93.  Smilay  v.  Allen,  13  Allen 
(Mass.)   465. 

94.  OompeasatloB  asA  fees  at 
oommoB  law  see  Infra  J  35. 

96.  Houts  V.  McCluney,  102  Mo. 
13.   14  SW  766. 

96.  See  statutory  provisions;  and 
Houts  V.  McCluney,  102  Mo.  18,  14 
SW  766. 

97.  Davis  V.  Bibb  County.  116  Oa. 
23,   42   SB  403;   Houts  v.  McC3uner, 


coroner,  nnaer  some  siaiui^s,  to  aeuver  me  same 
to  him.''* 

[i  32]  15.  Costs  and  Ezpenaes — a.  In  Oen- 
eraL"*  No  costs  were  allowed  at  common .  law."' 
The  matter  of  costs  and  expenses  incident  to  hold- 
ing an  inquest  is  now  generally  goverped  by  statu- 
tory provisions.** 

[$  33]  b.  Who  Idable.  Unless  otherwise  pro- 
vided by  statute,  the  county,  and  not  the  estate  of 
the  deceased,  is  liable  for  the  lawful  costs  and  ex- 
penses of  a  coroner's  inquest,  including  the  fees 
of  the  coroner,  constable,  jurors,  and  witnesses.*^ 
By  statute  a  municipality  may  be  liable,**  but  in 
some  jurisdictions,  by  statute,  the  county  is  liable 
for  such  expenses  only  in  case  the  estate  of  the 
deceased  is  insu£Bcient  to  pay  them.** 

Condition  precedent.  As  a  general  rule,  the 
county  is  liable  for  the  costs  and  expenses  of  hold- 
ing an  inquest  only  where  such  inquest  was  neces- 
sary,^ and  was  duly  held.* 

[i  34]  16.  Secord  of  Ingnest  as  Evidence.*  At 
coiQmon  law  the  verdict  of  the  coroner's  jury  was 
admissible  in  civil  actions,*  on  the  ground  that  the 
proceedings  of  the  coroner's  inquest  w.ere  judicial 
in  their  nature.''  The  courts  of  some  states  have 
followed  the  common-law  rule,  and  have  admitted 
such  proof  as  competent  evidence  of  the  cause  of 
death,*    or    of    any    matter    properly    before    the 


102  Mo.  13,  14  SW  766;  Galloway  v. 
'  Shelby   County,    7    Lea    (Tenn.)    121, 
SeeaJao  statutory  provisions. 

98.  Kastenblne  v.  Ix>ulavlUe,  11 
Ky.  Op.  471. 

99.  Bartholomew  County  v.  Bryan, 
22  Ind.  397.  See  also  statutory  pro- 
visions. 

XdaUlltjF  of  eatata  (or  physiotea's 
fee  see  Infra  {  46. 

[a]  WlOoWa  etalub— Where  no 
money  or  other  valuaMes  are  found 
on  the  body  of  the  deceased,  and  he 
leaves  an  estate  of  less  value  than 
the  widow's  statutory  allowance,  her 
claim  is  superior  to  that  of  the 
county  for  the  payment  of  the  ex- 
penses of  the  Inquest.  Dubois  County 
V.  Wert>,  122  Ind.  268,  13  NE  874. 

1.  Clark  County  v.  Harris,  124 
Ark.  69,  186  SW  290;  In  re  Jones,  1 
Pa.  Co.  19.     And  see  infra  ii   37-46. 

a.    See  infra  if  87-46. 

8.    AdBdaalHlIty  Isi 
Action  for  death  see  Death  [13  CTyo 

307]. 
Action  on  Insurance  policy  see  Life 

Insurance  [26  Cyc  943]. 
Prosecution  for  homicide  see  Homi- 
cide  [21  C:yo  99J]. 

4.  Prince  of  Wales,  etc.,  Assoc; 
Co.  V.  Palmer,  26  ,Beav.  605,  63  Re- 
print 768;  Reg.  v.  Gregory,  8  Q.  B. 
508,  66  ECL  508,  116  Reprint  966. 
See  also  Chambers  v.  Modern  Wood- 
men of  America,  18  S.  D.  173.  99  NW 
1107;  Boehme  v.  Sovereign  Camp  W. 
W.,  98  Tex.  376.  84  SW  422.  4  Ann 
Cas  1019  (both  cases  recognizing  the 
rule  at  common  law). 

[a]  Affeotlnr  bnrdeii  of  proofs— 
-In  a  civil  action  the  finding  of  a  cor- 
oner's Jury  throws  the  burden  of 
proof  on  the  party  alleging  the  con- 
trary. Prince  of  Wales,  etc.,  Assoc. 
Co.  v.  Palmer,  26  Beav.  606,  53  Re- 
print 768. 

5.  See  cases  supra  note  4;  and 
I  13. 

A,  Ohio  Bldg.,  etc..  Co.  v.  State 
Industrial  Bd.,  277  111.  98,  115  NE 
149;  Novitsky  v.  Knickerbocker  Ice 
Co..  276  III.  102.  114  NB  646;  Victor 
Chemical  Wks.  v.  State  Industrial 
Bd..  274  111.  11,  113  NE  173;  Armour 
v.  State- Industrial  Bd.,  278  111.  590. 
113  NE  138;  Devlne  v.  Brunswick- 
Balke-CoUender  Co.,  270  III.  S04.  110 
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coroner'  which  appears  on  the  face  of  the  inqaest;' 
but  the  rule  applies  only  where  an  inquest  has 
been  duly  held  according  to  law,'  and  a  report 
made  by  the  coroner  without  holding  an  inquest 
stands  on  another  footing  and  is  not  admissible .  in 
evidence;'"  and  it  has  been  further  held  that  the 
verdict  of  a  coroner's  jury  imputing  negli^nce  to 
a  party  cannot  be  received  in  evidence  against  him 
in  an  action  to  recover  damages  for  injuries  re- 
sulting in  death."     By  the  weight  of  authority, 


however,  while  such  verdict  is  competent  to  be 
received  in  evidence  as  a  part  of  the  proof  that 
the  death  of  the  insured  occurred,^'  it  is  not  even 
prima  facie  competent  as  tending  to  prove  the 
cause  of  such  death;"  and  this  is  true  when  it  is 
introduced  by  either  party.**  Thus,  in  a  contest 
with  a  life  insurance  company,  it  has  been  held 
that  the  verdict  of  a  coroner's  jury  is  not  ad- 
missible, on  the  part  of  defendant,  to  prove  that 
the  deceased  committed  suicide." 


NB  780;  Foster  v.  Shepherd,  258  111. 
1«4,  101  NB  411,  46  LRANS  1(7.  Ann 
Casl814B  672;  Stollery  v.  Cicero, 
etc.,  R.  Co.,  243  111.  290,  90  NB  709 
[alt  148  III.  A.  499];  Knighta  Tem- 
plars', etc.,  Indemn.  Co.  v.  Crayton, 
209  111.  650.  70  NB  1066  (bM  1i5  111. 
A.  648];  Grand  Lodge  I.  O.  M.  A.  v. 
Weltins.  168  111.  408,  48  NB  59,  61 
AmSR  123:  Pyle  v.  Pyle,  158  111.  289, 
41  NB  999;  U.  S.  Life  Ins.  Co.  v. 
Vocke,  129  111.  657,  22  NE  467,  6 
LRA  65;  Devlne  v.  Rothschild,  178 
111.  A.  13;  Qenna  v.  Continental 
Casualty  Co.,  167  III.  A.  413;  Variety 
Hfr.  Co.  V.  Landaker,  129  111.  A.  680 
[aft  227  III.  22,  81  NB  47]:  National 
woodenwaxe,  etc.,  Co.  v.  Smith,  108 
111.  A.  477;  Metxradt  v.  Uodem 
Brotherhood  of  America,  112  Iowa 
622,  84  NW  498;  Supreme  Lodge  K. 
H.  V.  Fletcher,  78  Miss.  377,  28  S 
872,  29  S  623. 

[a]  BMUKia  for  ml*. — The  cor- 
oner's Inquest  over  a  dead  person  is 
required  by  .statute  to  be  sealed  up 
and  returned  to  the  clerk  of  the  cir- 
cuit court.  It  thus  becomes  a  public 
record  of  the  county,  cuid,  as  such. 
It  is  competent  evidence  in  another 
proceeding,  tending  to  prove  any 
matter  properly  before  the  coroner 
which  appears  on  the  face  of  the 
inquest.  See  Illinois  cases  supra  this 
note. 

[b]  XBaoeoraoUa  In  the  Aesoxip- 
tloa  of  Blaoe  of  Oawth  do  not  make 
report  Inadmissible.  Novltsky  v. 
Knickerbocker  Ice  Co..  276  111.  102, 
114  NB  646. 

[e]  A  verdict  liT  m  Jnry  impanelad 
bjr  a  oecoaar  la  aM  ooaotaalva  of  the 
facts  foaaO,  nor  does  such  verdict 
established  prima  facie  the  fact 
found,  but  the- same  is  merely  evi- 
dence which  tends  to  show  the  exis- 
tence of  the  fact  in  question.  Peck- 
ham  V.  Modern  Woodmen  of  America, 
161  111.  A.  96.   . 

7.  Novltsky  T.  Knickerbocker  Ice 
Co.,  276  III.  102,  114  NB  645;  Devlne 
v.  Brunswick-Balke-Collender  Co., 
270  III.  604,  611,  110  NB  780  (where 
the  court  said:  "At  most  the  finding 
ef  a  coroner's  jury  is  but  a  public 
document  containing  prima  facie  evi- 
dence of  the  facts  properly  before 
Ihe  jury  for  Investigation, — that  Is, 
as  to  the  person  and  the  manner  In 
which  such  person  came  to  his 
death");  U.  8.  Life  Ins.  Co.,  v. 
Vocke,  129  111.  667.  22  NB  467,  6  LRA 
65;  Jones  v.  Crescent  Coal  Co.,  196 
111.  A.  218,  222  (where  the  court  said: 
"Section  14  of  chapter  81  of  the  Re- 
vised Statutes  (J.  &  A.  \  2405),  re- 
lating to  coroners,  makes  It  the  duty 
of  the  coroner's  jury  to  inquire  how. 
In  what  manner,  and  by  whom  or 
what,  the  said  dead  body  came  to 
its  death,  and  of  all  other  facts  con- 
cerning the  same,  together  with  all 
material  circumstances  in  any  way 
relating  to  or  connected  with  said 
death.  Under  the  authorities,  a  ver- 
dict of  a  coroner's  jury  is  admissible 
in  evidence,  which  is  confined  to 
finding  those  facts  concerning  which 
the   jury   are   directed    to    make    In- 

?ulry");  Devlne  v.  Johnston,  etc.,  Co., 
89  111.  A.  666. 
[a]  ninstmtloBS  of  matters  prop- 
•rlv  before  th*  coroner. — ^Where  a 
child  was  killed  by  being  run  over 
by  an  autotruck,  the  question 
whether  the  driver  was  blameless  is 
one  properly  before  the  coroner. 
Devlre  v.  Brunswick-Balke-Gollender 
Co..  270  111.  504.  110  NE  780. 


tb]  XUaatratloBa  of  matters  not 
propmy  iMfora  tha  ooroa«r«— (1)  In 

an  action  against  a  city  for  the  death 
of  a  child,  alleged  to  have  been 
caused  by  a  hole  in  a  street,  a  part 
of  a  coroner's  verdict  which  pur- 
ported to  determine  that  the  condi- 
tion of  the  street  caused  the  accident 
was  held  not  competent  evidence  for 
the  Jury.  Casey  v.  Chicago,  189  111. 
A.  188.  (2)  The  civil  UabTuty  grow- 
ing out  of  an  accident  resulting  in 
death  is  not  a  matter  within  the 
province  of  a  coroner's  jury.  No- 
vltsky v.  Knickerbocker  Ice  Co.,  276 
111.   102,  114  NB  546. 

a,  Novltsky  V.  Knickerbocker  Ice 
Co„  276  111.  102,  114  NE  645;  U.  S. 
Life  Ins.  Co.  v.  Vocke,  129  111.  667,  22 
NB  467,  6  LRA  65;  D«vine  v.  Johns- 
ton, etc.,  Co.,  189   111.  A.  556, 

9.  See  cases  infra  note  10. 

10.  National  Gross  Lodge  v.  Jung, 
66  111.  A.  318. 

[a]  am*  appUad. — National  Union 
V.  'Thomas,  10  App.  (D.  C.)  277 
(where  it  appeared  that  the  coroner 
had  made  an  investigation  and  did 
not  think  an  Inquest  necessary,  but 
had  recorded  his  report  of  the  cause 
of  death,  and  the  court  held  that 
there  was  no  error,  in  excluding  such 
report). 

11.  Cox  v.  Chicago,  etc.  R.  Co.,  92 
111.  A.  16;  Lake  Shore,  .etc.,  R.  Co.  v. 
Taylor,  46  111.  A.  506;  Chicago,  etc, 
R.  Co.  V.  StaflT,  46  111.  A.  499;  Fleming 
V.  Canadian  Pac  R.  Co.,  11  OntWR 
982. 

[a1  SMBon  for  ml*.— The  coroner 
is  given  no  power  or  authority  by 
statute  to  make  a  finding  on  the 
question  of  the  negligence  of  either 
tne  deceased  or  of  his  employer,  with 
a  view  to  fixing  or  defeating  personal 
liability  against  the  employer  for  his 
death.  Such  a  verdict  imputing  neg- 
ligence to  defendant  is  not  admia- 
Bible  in  evidence  against  such  de- 
fendant in  an  action  for  damages  for 
such  death.  Rolofl  v.  Luer  Bros. 
Packing,   etc.,   Co.,    158   111.  A.    614. 

IZ.  See  cases  infra  note  13;  Acci- 
dent Insurance  I  306;  Life  Insurance 
{25  Cyc  943). 

IS.  Ala. — ^Memphis,  etc.,  R.  C3o.  v. 
Womack,  84  Ala.  149,  4  S  618. 

Cal. — In  re  Dolbeer,  149  Cal.  227, 
86  P  695,  9  AnnCas  796;  Rowe  v. 
Such,  134  Cal.  673,  66  P  862,  67  P  760. 
But  see  Walther  v.  New  York  Mut. 
L.  Ins.  Co.,  65  Cal.  417,  4  P  413 
(where  the  evidence  was  received  as 
showing  prima  facie  the  manner  and 
cause  of  death). 

Colo. — Qermania  L.  Ins.  Co.  v. 
Ross-Lewin,  24  Colo.  43,  61  P  488,  66 
AmSR   215. 

Ga. — Central  R.  Co.  v.  Moore,  61 
Ga.  151. 

Ind. — Union  Cent.  L.  Ins.  Co.  V. 
Hollowell,-14  Ind.  A.  611,  43  NB  277. 

Ky. — Pacific  MuL  L.  Ins.  Co.'  v. 
McCfabe,  157  Ky.  Z70.  162  SW  1136: 
JElnsL  L.  Ins.  Co.  v.  Mllward.  118 
Ky.  716,  82  SW  364.  26  KyL  589,  68 
LRA  285,  4  AnnCas  1092. 

Md.— State  v.  Cecil  County,  64  Md. 
426. 

Mich. — ^Wasey  v.  Travelers'  Ins. 
Co.,  126  Mich.  119,  86  NW  459. 

Mo. — Queatham  v.  Modem  Wood- 
men of  America.  148  Mo.  A.  33,  127 
SW  651;  Klane  v.  Supreme  Tent  K. 
M.  W.,  113  Mo.  A.  104,  87  SW  547. 

N.  T. — Cook  v.  New  York  Cent.  R. 
Co..  6  Lans.  401. 

dh. — Insurance   Co.   v.   Schmidt.    40 


Oh.  Bt.  112;  Mutual  L.  Ins.  Co.  ▼. 
Schmidt.  6  Oh.  Dec.  (Reprint)  901. 
8  AmLRec  '630. 

Or. — Cox  v.  Royal  Tribe  of  Joseph. 
42  Or.  866.  71  P  78,  9S  AmSR  72.  (0 
LRA   620. 

S.  D. — Chambers  v.  Modem  Wood- 
men of  America,  18  S.  D.  173,  9b  N~W 
1107. 

Tex. — Boehme  v.  Sovereign  Camp 
W.  W..  .98-  Tex.  376,  84  SW  4J2,  4 
AnnCas  1019;  Boehme  v.  Sovereign 
Camp  W.  W.,  36  Tex.  Civ.  A.  BOl,  «S 
SW  444. 

Wash. — Sullivan  v.  Seattle  Electric 
Co.,  61  Wash.  71,  97  P  1109,  ISO  Am 
SR  1082. 

See  Accident  Insurance  I  30S: 
Death  [13  Cyc  851];  Life  Insurance 
[25  Cyc  943]. 

[a]  BaaaOB  for  rals.  "While  the 
coroner's  inquest  Is  a  public  function, 
made  on  behalf  of  the  State,  and 
while  a  record  of  It  is  required  to  be 
made  and  kept,  it  can  not,  on  any 
well  grounded  principle  of  American 
common  law,  become  evidence  In  an- 
other Inquiry  or  suit  as  to  the  cause 
of  the  death  investigated.  The  busi- 
ness of  this  tribunal  Is  by  statute 
to  collect  promptly  the  facts  con- 
cerning deaths  which  the  coroner  has 
reason  to  believe  were  the  result  of 
crime,  Like  the  grand  jury,  it  pro- 
jects an  ex  parte  investigation  of 
supposed  or  alleged  crime  resulting 
in  homicide,  for  the  purpose  of  aid- 
ing In  the  administration  of  the 
criminal  laws  of  the  State.  The  ac- 
cused is  neither  represented,  nor  has 
the  right  to  be,  at  the  inquiry.  For 
even  better  reasons,  other  persons 
who  have  property  Interests  depend- 
ent upon  the  cause  of  the  death 
would  not  be  allowed  to  participate 
in  the  hearing  before  the  coroner's 
Jurv,  with  a  view  to  establishing 
rights  by  the  verdict.  That  tri- 
bunal is  unprovided  with  much  of  the 
necessary  machinery  for  conducting 
such  inquiries.  It  would,  it  seems  to 
us,  be  abhorrept  to  the  principles 
of  the  common  law,  as  administered 
In  this  country,  that  one  not  so  rep- 
resented should  be  bound  by  the 
finding  of  the  coroner's  jury,  his 
rlKhts  concluded  without  a  trial  at 
which  he  could  be  heard — a  trial 
"behind  his  back,'  as  has  been  said. 
If  such  verdict  be  admissible  as  evi- 
dence, it  follows  from  its  very  na- 
ture that  it  might  alone  con^:tItute 
proof  of  the  main  fact,  and  of  every 
essential  fact  in  issue.  It  might, 
for  example,  not  only  show  the  fact 
of  death  by  violent  and  external 
means  within  a  date  covered  by  the 
policy,  but  find  also  that  it  was  acci- 
dental or  was  not  accidental.  In 
either  event,  a  property  right  of  one 
or  the  other  of  the  litigants  Would 
be  determined  by  a  proceeding  of 
which  no  notice  was  given  to  nlm. 
upon  testimony  not  preserved,  and 
may  be  wholly  Incompetent  or  In- 
sufficient, and  without  an  opportun- 
ity to  cross  examine  the  witnesses 
whose  oaths  establish  It.  Thus  he 
would  be  deprived  of  his  property 
without  'a  day  In  court'  for  the  first 
verdict  mlgrht  be  enough.  If  the  only 
evidence  offered  or  obtainable,  and 
the  second  one  would  be  merely  a 
formal  ratification."  .^tna  L.  Ins. 
Co.  V.  Mllward,  118  Ky.  716,  726,  82 
SW  364.  26  KyL  589,  68  LRA  286. 
4  AnnCas   1092. 

14.  Bee  cases  supra  note  13. 

15.  Colo. — Grermanla  L.  Ins.  Co.  v. 
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CORONERS 
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Sflpositionfl  of  witnesses  before  the  coroner  vto* 
not    competent   to   be    received    in   evidence   even 
prima    facie    in    litigation    subsequently    arising 
touching  the  subject  matter  of  the  coroner's  in- 
quiry/'  unless   expreesly   authorized  by  statute.*' 


In  an  action  by  the  coroner  against  the  county  to 
recover  his  fees,  the  record  of  the  inquest  is  ad- 
missible on  the  part  of  plaintiff.^^ 

Thtt  coroner's  minutes  are  not  competent  evi- 
dence on  a  criminal  prosecution.** 


Xm.    COMPENSATION  AND  FEES 


[$  35]  A.  At  Common  Law.  At  common  law 
coroners  were  entitled  to  no  compensation  for  their 
services;"'  nor  was  it  supposed  that  they  would 
condescend  to  accept  any,  inasmuch  as  they  were 
required  to  be  knights  or  men  of  sufficient  estate  to 
be  made  knights.^  Likewise,  it  seems  that  neither 
jurors*'  nor  witnesses  were  entitled  to  fees  or 
mileage." 

[i  36]  B.  Under  Statute*— 1.  In  OeneraL  The 
compensation  and  fees  of  coroners,**  constables,*' 
jurors,**  witnesses,"  physiciane  and  surgeons,**  and 


stenographers  or  clerks**  are  ordinarily  provided 
for  by  statute.*" 

[$37]]  2.  Of  Coroner — a.  In  OeneraL  By  statr 
nte  remuneration  is  now  accorded  to  coroners  either 
in  the  form  of  fees  or  salary.**  In  England 
coroners  were  for  a  time  alleged  fees  for  their 
attendance;**  but  now,  in  England,  the  fee  system 
is  abolished  by  statute  and  coroners  are  paid  by 
salary.**  In  the  United  States  also  this  matter  is 
regulated  by  statute;**  in  some  cases,  allowing  the 


R088-Lewin.  24  Colo.  43.  51  P  488. 
65  AmSR  216. 

Ky. — Mtroi  Xj.  Ins.  Co.  v.  Mllward. 
llSKy.  71«.  82  SW  1(4,  2«  K7I4  68», 
S8  LRA  28S,  4  AnnCas  1092. 

Mich. — ^waseT  t.  Travelers'  In*. 
Co..   126  Mich.  11»,  86  NW  4t». 

Ho. — Kane  v.  Supreme  Tent  K.  M. 
W.,   113  Mo.  A.  104,  87  SW  647. 

S.  D. — <a»aml)er8  v.  Modern  Wood- 
men of  America,  18  S.  D.  178.  99  NW 
1107. 

Tex. — Boehme  ▼.  SoverelKn  Camp 
W.  W.,  98  Tex.  376,  84  SW  422.  4 
AnnCas  1019;  Boehme  v.  Soverel»cn 
Camp  W.  W.,  36  Tex.  Civ.  A.  BOl. 
85  SW  444. 

See  Life  Insurance  r26  Cyc  948]. 

[a]  The  reaaoBa  p«t  forwacd  for 
this  hoIdinK  are  various:  (1)  That 
the  evidence  is  hearsay,  that  the  pro- 
ceedings are  extrajudicial  In  char- 
acter, and  that  the  accused  and 
other  Interested  persons  are  not  rep- 
resented at  the  inquiry.  See  cases 
supra  note  IS.  (2)  "Conslderlngr  the 
loose  and  unsatisfactory  manner  in 
which  these  post-mortems  are  often 
held,  we  think  the  verdict  of 
the  coroner's  jury  would,  In  most 
instances,  be  as  likely  to  lead  the 
triers  of  the  fact  away  from  the 
truth  as  toward  It.  It  seems  to  us 
that  they  ought  to  be  classed  rather 
as  hearsay  than  as  the  result  of  a 
judicial  Investigation  and  for  this 
reason  rejected  as  evidence  in  civil 
cases."  Kane  v.  Supreme  Tent  K.  M. 
W.,  113  Mo.  A.  104,  119,  87   SW  B47. 

18.  Knights  Templars',  etc.,  In- 
demn.  Co.  v.  Crayton,  209  111.  650,  70 
NB  1066  [afr  110  111.  A.  6481;  Grant 
v.  Chicago,  etc.,  R.  Co.,  r76  111.  A. 
292;  Kueatham  v.  Modern  Woodmen 
of  America,  148  Mo.  A.  33,  127  SW 
661;  Rex  V.  Marriott,  75  J.  P.  288. 

17.  See   statutory   provisions. 

[a]  b  masooxL— Under  Rev.  St. 
(1899.)  f  6642  (Annot.  St.  fl90(]  p 
3299)  providing  that  the  evidence  of 
witnesses  before  the  coroner  shall  be 
preserved  in  writing-  and  shall  In 
specified  cases  be  '  returned  to  the 
court  of  the  county  having  criminal 
jurisdiction  does  not  make  deposi- 
tions of  witnesses  before  the  coroner 
admissible  in  evidence  to  establish 
the  cause  of  death  in  any  case. 
Queatham  v.  Modem  Woodmen  of 
America.  148  Mo.  A.  88,  127  SW  651. 

18.  Lancaster  County  v.  Mishler, 
100  Pa.  624,  45  AmR  402. 

19.  Bass  v.   State.  29  Ark.  142. 
.80.     Houts    V.    McCluney,    102    Mo. 

13.  14  SW  766;  Fayette  County  Dep- 
uty Coroner's  Case,  20  Pa.  Co.  641; 
Reg.  V.  Herford,  3  E.  &  E.  115.  107 
ECL  IIB,  121  Reprint  387.  7  ERC  167; 
1  Blackstone  Comm.  p  847;  2  Coke 
.  Inst,  p  216. 

[a]  By  tbs  Btstnte  of  'West- 
Buaate*  %  3  Bdw.  Z  o  10,  they  were 
expressly  forbidden  to  take  a  reward 
under  pain  of  a,  great  forfeiture  to 
the  king,  and  this  is  said  to  be  In 
ainrmance  of  the  common  law.  2 
Bacon  Abr.  p  483;  2  Coke  Inst,  p  176. 
81.  See  cases  supra  note  20;  and 
i  0. 


88.  Kennedy  v.  Seamans,  60  Qa. 
612;  Oreen  v.  Wynne.  66  N.  C.  630; 
In  re  Coronei's  Inquests,  1  Pa.  Co. 
14,  3  Kulp  461. 

as.    Houts   V.    McCluney.    102    Mo. 
18,   14  SW  766:  In  re  Coroner's  In- 
quests. 1  Pa.  Co.  14,  18,  3  Kulp  461 
(where  the  court  said:     "I  Know  of 
no  law  or  authority  authorising  the 
taxation  of  witness  fees  before  coro- 
ners' juries.    It  is  the  duty  of  such 
portion  of  the  public  as  know  any- 
thing  pertinent    to   be   heard    before 
a  coroner's  inquest,   to  appear  with- 
out  fee  or  reward");    Reg.   v.   Caer- 
marthenahlre  Justices,  11  Jur.  819. 
84.     See  Infra  ||  87-41. 
as.     See  Infra  |  42. 
See  infra  |   43. 
See   Infra  f   44. 
See  infra   t   45. 
See   infra   I   46. 
B«e_  statutory  provisions;  and 

and 


87. 

88. 

as. 


infra  <t  37-46. 
See  e 


31. 


statutory  provisions 
cases  Infra  this  section. 

88.  26  Geo.  II  c  2»;  3  Hen.  VII 
c  1. 

[a]  TUa  was  a  matter  of  maoli 
regret  to  those  who  would  have 
maintained  the  ancient  dignity  of  the 
office.  See  Sir  XMward  Coke's  Re- 
marks, 2  Coke  Inst,  p  216. 

[b]  aiaokstoB*  eoaq^Lstasd  that 
through  the  culpable  neglect  of 
gentlemen  of  property,  this  office 
had  been  suffered  to  fall  into  disre- 
pute, and  to  get  Into  the  hands  of 
those  who  desired  to  be  chosen  only 
for  the  sake  of  the  perquisites.  1 
Blackstone  Comm.  p  348. 

[a]  under  85  Oeo.  ZZ  o  88  B  1,  a 
coroner  was  not  entitled  to  mileage 
for  returning  to  his  usual  place  of 
abode.  Rex  v.  Oxfordshire  Justices, 
2  B.  ft  Aid.  203,  106  Reprint  341.. 

33.  St.  28  &  24  Vict.  c.  116.  Under 
this  statute  the  coroner's  salary  was 
fixed  at  not  less  than  the  average 
amount  of  the  fees,  mileage,  and  al- 
lowances received  during  the  five  pre- 
ceding years,  and  is  subject  to  read- 
jui9tment  In  like  manner  from  time  to 
time.  Ex  p.  Driffield,  L.  R.  7  Q.  B. 
207;  Baxter  v.  London  County 
Councif  63  I,.  T.  Rep.  N.  S.  767. 

34.  See  statutory  provisions. 

[a]  Za  Seorgla  (1)  the  coroner 
Is  entitled  to  ten  dollars  for  each 
Inquest,  unless  he  has  already  re- 
ceived more  than  fifteen  hundred  dol- 
lars  during  the  year  In  which  the  In- 
1  quest  Is  taken.  Davis  v.  Bibb 
County,  116  Ga.  23,  42  SE  403.  (2)  A 
cononer  who  himself  summons  a  jury 
to  hold  an  Inquest  Is  not  entitled  to 
any  fee  for  such  service.  Davis  v. 
Bibb  County,  116  Ga.  23.  42  SE  403. 

rbl     SB    ZBdiana    Bev.    8t.     (1881) 

?6n>a,  relating  to  the  payment  of 
ees  for  holding  Inquests  was  re- 
pealed by  the  Pee  and  Salary  Act  of 
March  12,  1875.  and  should  not  have 
been  Included  In  the  revision  of  1881. 
Dubois  County  v.  Wert«,  112  Ind.  268, 
13  NE  874:  Pfaff  v.  State,  94  Ind.  529. 

[c]  Zn  MMilna  (1)  as  the  statute 
requiring  the  circuit  court   to  allow 


the  coroner's  claim  fpr  services  for 
holding  Inquests  was  In  force  at  the 
time  Const,  art  8  |  4,  constituting  a 
board  of  state  auditors  to  adjust 
claims  against  the  state  not  other- 
wise provided  for  by  general  law, 
was  adopted,  coroners'  claims  for 
services  for  holding  Inquests  are 
regulated  by  the  statute,  and  not  by 
the  constitution.  Liocke  v.  Speed,  62 
Mich.  408.  28  NW  917.  (2)  Tiie  stat- 
ute contemplates  that  a  prima  facie 
case  shall  be  made  out  by  the  cor- 
oner, by  affidavit  or  otherwise,  of  the 
reasonableness  and  correctness  of  his 
claim,  and  for  that  purpose  the  dr- 
oult  judge  authorized  to  consider  the 
claim  may  require  such  further 
proofs  as  may  be  deemed  necessary; 
but  when  a  prima  facie  case  is  estab- 
lished, and  it  satisfactorily  appears 
to  the  court  that  the  claim  presented 
is  correct,  the  order  for  allowance 
should  be  made.  Locke  v.  Speed,  62 
Mich.  408,  28  NW  917.  (3)  The  stat- 
ute provides  for  the  allowance  by  the 
circuit  court  of  the  expenses  of  an 
Inquisition  on  the  dead  body  of  a 
stranger,  not  belonging  to  the  state. 
prior  to  their  payment  by  the  state. 
Turner  v.  Smith,  101  Mich.  212,  59 
N'W  398.  (4)  The  order  of  allowance 
Is  not  a  judgment.  Peo.  v.  Hoffman, 
142  Mich.  631.  105  NW  838.  (6)  The 
auditor-general  may  refuse  to  Issue 
a  warrant  in  payment  of  a  bill  for 
tilquest  allowed  by  the  circuit  court, 
where  It  appears  on  its  face  to  con- 
tain illegal  Items.  Edwards  v. 
Auditor-Gen.,  161  Mich.  639,  126  NW 
853.  (6)  Under  2  Comp.  L.  I  6648, 
no  more  than  fifty  cents  can  be 
charged  by  a  coroner  In  any  one  case 
for  swearing  the  witnesses  at  an  In- 
quest. Matter  of  Schulte.  How.  N.  P. 
(Mich.)  59.  (7)  Under  Comp.  L.  f 
6090,  fees  for  reducing  to  writing 
testimony  at  a  coroner's  inquest  can 
only  be  allowed  In  cases  of  appre- 
hended homicide.  Matter  of  Sohulte, 
How.  N.  P.   (Mich.)  69. 

[d]  Za  OrMToa  the  statute  does  not 
fix  the  amount  of  the  coroner's  com- 
pensation- that  is  left  to  the  discre- 
tion of  the  county  court.  Cook  v. 
Multnomah  County.  8  Or.  170. 

[e]  ZB  Pennaylvaala  (1)  the  cor- 
oner Is  to  be  paid  the  amount  of 
salary  assigned  him  only  when  the 
net  receipts  of  his  office  shall  reach 
that  amount.  Bleller  v.  Muldoon,  16 
Pa.  Super.  563.  (2)  There  are  cases 
holding  that  a  coroner  Is  not  entitled 
to  mileage.  In  re  Coroner's  Inquests, 
1  Pa.  Co.  677;  In  re  Coroners  In- 
quests, 2  Del.  Co.  446.  (3)  But 
now  In  some  counties  at  least  they 
are  allowed  mileage  from  the  court- 
house to  the  place  of  view.  Echard 
v.  Fayette  County.  6  Pa.  Dlst.  371,  2« 
PIttsbLegJNS  461;  In  re  Bucks 
County  Coroner's  Inquisition,  17  Pa. 
Co.  553.  (4)  Under  the  act  of  May  9, 
1889  (Brightly  Purd.  Dig.  p  399),  a 
deputy  coroner  Is  not  to  be  paid  In 
fees  In  counties  In  which  the  popula- 
tion exceeds  one  hundred  and  fifty 
thousand.      The    act    is    unconstitu- 
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coroner  fees  and  mileage  for  his  attendance,"  in 
others,  allowing  him  a  fixed  salary  in  lieu  of  all 
fees,"  Where  the  only  compensation  provided  for 
a  coroner  for  the  dischai^  of  his  official  duties 
consists  of  fees,  and  certain  duties  are  imposed 
upon  him  by  lav  for  which  no  compensation  is  pro- 
vided, he  cannot  recover  for  services  in  the  per- 
formance of  such  duties  on  the  basis  of  a  quantum 
meruit,"  nor  at  all,**  the  conclusive  presumption 
being  that  compensation  for  such  services  is  cov- 
ered by  the  allowance  made  for  the  performance 
of  other  official  acts  for  which  fees  are  prescribed.^ 
Conversely,  where /«  coroner  is  compensated  by 
salary  he  must  account  for  and  pay  into  the  treas- 
ury all  fees  collected  by  himj*"  and  where  the 
«o:foner  is  compensated  by  salary  a  deputy  coroner 
is  not  entitled  to  fees.*^  And  a  deputy  coroner  is 
not  entitled  to  any  fees  for  services  not  provided 
for  by  statute.*^  Where  an  act  reducing  the  salary 
of  the  coroner  of  a  coiuty  provided  that  it  should, 
not  affect  the  salary  of  the  incumbent  then  in 
office,  and  the  incumbent  died  before  the  expiration 
of  his  term,  it  was  held  that  the  exception  in  favor 
of  such  incumbent  did  not  apply  to  his  successor 


during  the  remainder  of  the  unexpired  term.** 
[i  38]  b.    Inanest  Must  Have  Been  Neceasazr. 

A  coroner  is  not  entitled  to  fees  unless  there  was 
reasonable  ground  for  holding  the  inquest  for  which 
they  are  claimed;**  and  his  claim  should  be  rejected 
where  it  does  not  appear  that  any  ground  existed 
for  suspecting  that  the  (^eath  inquired  of  was  not 
a  natural  one,*°  or  where  it  is  obviously  impossible 
to  ascertain  who  the  deceased  was,  how  long  since 
death  ensued,  or  in  what  manner  it  was  caused.** 
But  whether  the  circumstances  are  such  as  to  re- 
quire an  inquest  is  a  matter  left  largely  in  the  dis- 
cretion of  the  coroner,*'  and  he  will  not  be  denied 
compensation  for  holding  such  an  inquest  in  the 
absence  of  a  showing  of  bad  faith.*'  The  pre- 
sumption that  the  coroner  acted  in  good  faith  and 
on  sufficient  cause  is  not  conclusive,  but  may  be 
rebutted  by  evidence  that  he  acted  in  bad  faith  and 
without  sufficient  cause  or  reason;*"  but  a  coroner 
acts  and  ought  to  act  on  information,  not  on  con- 
clusive evidence.'"  The  inquest  itself  is  an  inquiry 
inio  the  cause  of  death,  and  it  is  not  necessary  that 
the  coroner  should  be  certain  of  such  cause  before 
he  ventures  to  hold  his  inquest.'^ 


tional  as  to  such  counties,  and  ap- 
plies apparently  only  to  counties  al- 
ready having  deputy  coronera. 
Togarty  v.  Schuylkill  County,  13  Pa. 
Co.  454;  Com.  v.  Qrler,  9  Pa.  Co.  444. 
(S)  How  fees  earned  by  the  coroner 
of  Philadelphia  and  made  by  law  the 
basis   of  his   salary  are   to   be   com- 

?uted  see  Philadelphia  v.  Gilbert,  14 
■hlla.   212. 

[f]  Za  ■oQth  CsrollBa,  in  Ander- 
son county,  coroners,  or  magistrates 
acting  as  coroners,  receive  salaries  in 
lieu  of  all  fees  and  costs.  Acker  v. 
Anderson  County,  77  S.  C.  478,  58  SB 
337. 

38.  Rambo  v.  Chester  County,  1 
Chest.  Co.  (Pa.)  416;  Rambo  v. 
Chester  County,  1  Chest.  Co.  (Pa.) 
414  (holding  that  the  coroner  is  en- 
titled to  receive  fees  in  the  amount 
and  for  the  services  speclfled  in  the 
statute,  that  is,  viewing  body  [two 
dopars  and  seventy -five  cents];  for 
summoning  and  qualifying  inquest, 
drawing  and  returning  inquisition 
[one  dollar  and  thirty-seven  and 
one-half  cents];  for  summoning  and 
qualifying  witnesses  [twenty-flve 
cents],  and  for  executing  any  writ 
or  process  the  same  fees  as  the 
sheriff  and  the  same  mileage). 

30.  Peo.  V.  Hale,  27  Cal.  148;  Peo. 
V.  Myers,  61  Hun  BOO,  16  NTS  832 
[aff  131  N.  T.  644  mem,  SO  NB  864 
mem]  (holding  that  the  salary  pro- 
vided  by   statute   is   in   lieu   of   all 

37."  McGovern  v.  Denver,  64  Colo. 
411,  131  P  273. 

38.  McGovern  v.  Denver,  54  Colo. 
411.  131  P  273. 

39.  McGovern  v.  Denver,  54  Colo. 
411,  131  P  273;  Sanford  v.  Lee 
County,  49  Iowa  148;  Edwards  v. 
Auditor-Gen.,  161  Mich.  639,  126  NW 
863;  Peo.  v.  Niagara  County,  16  NTS 
680. 

Fal  Vhna  (1)  a  coroner  is  not  en- 
titled to  extra  fees  for  taking  minutes 
of  the  testimony  at  the  inquest  (Peo. 
V.  Niagara  County,  15  NTS  680). 
(2)  or  for  doing  the  writing  required 
by  the  statute  (Sanford  v.  Lee 
County,  49  Iowa  148). 

[b]  Jnatio*  of  tits  peoos, — Under 
Comp.  L.  5  11,240  prohibiting  Justices 
from  receiving  fees  in  excess  of  those 
allowed  by  law,  a  justice  acting  as  a 
coroner  under  {{!  11.818,  11,826.  11,828 
is  entitled  to  no  fees  beyond  those 
provided  by  {  11.223  for  the  holding 
of  Inquests.  Bdwards  v.  Auditor- 
Gen.,  161  Mich.  639.  126  NW  853. 

40.  Peo.  V.  Myers.  61  Hun  500,  16 
NTS  332  [aff  131  N.  T.  644  mem,  30 
NE  864  mem]. 

41.  Com.  V.  Grier,  9  Pa.  Co.  444. 


43.  In  re  Grove,  26  Pa.  Co.  449 
(holding  that  a  deputy  coroner  was 
not  entitled  to  a  fee  for  viewing  a 
dead  body  where  the  Inquest  was 
held). 

43.  Peo.  V.  Hale.  27  Cal.  148. 

44.  Ala. — Jefferson  County  v.  Aber- 
nathy,  139  Ala.  264,  35  S  881. 

Ark. — Clark  County  v.  Harris,  124 
Ark.  69,  188  SW  290;  Clark  County  v. 
Calloway,  52  Ark.  861,  12  SW  756. 

Cal. — Morgan  v.  San  Diegro  County, 
3  Cal.  A.  454,  8S  P  720. 

Oa. — Fryer  v.  Central  R.,  etc,  <3o., 
60  Ga.  681;  Hemdon  v.  Jones  County, 
19  Ga.  A.  k23,  89  SB  1047. 

Ind. — Stultz  V.  Allen  County,  168 
Ind.  539,  81  NE  471,  11  AnnCas  1021, 

Mo. — State  v.  Marshall,  82  Mo.  484. 

Pa. — ^In  re  Metzger,  8  Pa.  Dist. 
673;  In  re  Fayette  County  Coroner's- 
Inquests,  30  Pa.  Co.  321;  In  re  Grove, 
26  Pa,  Co.  449;  In.  re  Fayette  County 
Coroner's  Returns,  24  Pa.  Co.  498 
(holding  that  a  coroner  is  not  entitled 
to  fees  for  swearing  witnesses  unless 
an  inquest  is  held);  VITatson  v.  Beaver 
County,  9  Pa.  Co.  495,  27  WklyNC 
469;  Pfout'B  Case,  7  Pa.  Co.  265; 
Burns'  Case,  6  Pa.  Co.  649;  In  re 
Marvin  Shaft  Inquest,  3  Pa.  Co.  10: 
Hissimer's  Case,  3  JustLR  88,  20 
Montg.  Co.  200,  18  TorkLegReo  115; 
Grub's  Case,  3  JustLR  78.  And  see 
Maynard's  Pet.,  24  Pa.  Dlat.  96 
(holding  that  a  justice  of  the  peace 
acting  as  coroner  is  entitled  to  fees 
only  when  the  court  adjudges  that 
there  was  reasonable  cause  for  in- 
quest). 

Eng. — Rex  V.  Kent  Justices,  11 
East  229,  103  Reprint  992;  Reg.  v. 
Gloucestershire  Justices,  7  B.  &  B. 
805,  90  ECt.  806,  119  Reprint  1446. 
In  1  East  P.  C.  p  382,  the  author 
states  that  the  court  on  two  several 
occasions  within  his  own  memory 
blamed  the  coroners  of  Norfolk  and 
Anglesea  for  holding  repeated  and 
unnecessary  Inquests  for  the  sake  of 
enhancing  their  fees  on  bodies  and 
parts  of  bodies  of  persons  unknown 
who  were  cast  upon  the  seashores, 
without  the  smallest  probability  or 
suspicion  of  their  deaths  having  been 
caused  in  any  other  manner  th?.n  by 
the   unfortunate  perils  of  the   sea. 

[a]  Zb  Mlssoiut,  under  th^  stat- 
ute providing  that  no  coroner's  fees 
shall  be  allowed  unless  It  appears  to 
the  court  that  the  coroner  had  rea- 
sonable cause  to  believe  that  the  body 
was  that  of  a  person  who  had  come 
to  his  death  by  violence  or  casualty, 
such  allowance  is  discretionary  with 
the  county  court,  and  for  a  refusal 
mandamus     will     not    lie.      State    v. 


Marshall,  82  Mo.  484.  But  see  Bols- 
Unlere  v.  St.  Louis  County,  32  Mo. 
375  (where  it  is  said  that  the  coroner 
la  the  sole  Judge  of  the  propriety  of 
homing  an  inquest). 

[b]  Sal*  applied  to  a  deputy  cor- 
oner see  Fayette  County  Deputy  Cor- 
oner's Case,  20  Pa.  Co.  641. 

45.  Ala. — Jefferson  County  v.  Aber- 
nathy,  139  Ala.  264,  84  A  881  (recog- 
nizing the  rule). 

Ark. — Clark  County  v.  Calloway.  52 
Ark.  361,  12  SW  756. 

Ga. — ^Pryer  v.  Central  R.,  etc.  Co., 
50  Ga.  681. 

Ind. — Stultz  v.  Allen  County,  168 
Ind.  639,  81  NB  471.  11  AnnCos  1021. 

Pa. — In  re  Krlbbs,  2  Blair  Co.   302. 

[a]  A  coronar  has  no  vested  litflxt 
to  hold  an  Inqoeat  over  the  body  of  a 
person  found  dead  in  his  county,  and 
to  charge  the  county  therefor,  in  a 
case  where  the  law  does  not  require 
him  to  hold  the  Inquest.  Fryer  ▼. 
Central  R..  etc.,  Co..  50  Ga.  581. 

[b]  "Who    oaiUMd    th»    flftli " 
Code  (1896)  1  4573,  providing  that  no 
fees  shall  be  paid  for  holding  an  In- 

?uest  when  It  is  publicly  known.  I>«- 
ore  the  Jury  are  summoned,  "who 
caused  the  death,"  does  not  prevent 
allowance  of  fees,  where  it  Is  merely 
publicly  known  that  the  death  was 
caused  by  tollision  between  an  engine 
and  an  electric  car.  Jefferson  County 
V.  Abernathy,  139  .Ma.  264,  269.  3S  S 
881  (where  it  was  said:  "It  is  not 
that  when  the  cause  of  the  death, 
whether  by  gunshot,  knife,  poison,  or 
otherwise,  is  commonly  known  prior 
to  his,  the  coroner's  investigation, 
but  when  it  is  publicly  known  before 
the  Jury  is  snmmoned,  who  caused 
the  death"). 

4B.  Meads  v.  Dougherty  C^)unty. 
98  Ga,  697,  26  SB  915  (where  the  cor- 
oner held  an  inquest  over  "a  lot  of 
bones  bleached  by  time."  constituting 
parts  of  a  human  skeleton  casually 
found  upon  the  bank  of  a  creek;  and 
after  Interring  the  bones.  In  a  "soap 
box,  without  expense  to  anyone," 
claimed   his   fees   from   the  county). 

47.  See  supra  5  14. 

48.  Morgan  v.  San  Diego  County, 
3  Cal.  A.  464,  86  P  720;  Moore  v.  Box 
Butte  County,  78  Nebr.  681.  Ill  XW 
469. 

49.  Stulta  V.  Allen  County.  168  Ind. 
539.  542.  81  NB  471,  11  AnnCas  1020 
[clt  Cycj;  Lancaster  County  v. 
Mlshler.  100  Pa.  624,  45  AmR  402; 
In  re  Fayette  County  Coroner's  Re- 
turns, 24  Pa.  Co.  498. 

50.  See  cases  infra  note  61;  supra 
:   14. 

61.  Reg.  V.  Stephenson,  IS  Q.  B.  D. 
331. 


For  later  cases,  devalopmeata  and  chonffss  in  the  law  see  cumulative  Annotations,   same  title,  page  and  note  number. 
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[i  39]    c.   Inanest  Must  Have  Been  Duly  Held. 

Ordinarily,  the  due  taking  of  an  inquisition  by  a 
coroner  is  a  condition  precedent  to  his  being  en- 
titled to  compensation  under  a  statute  allowing  him 
fees."  Conrequently,  fees  cannot  be  allowed  a 
coroner  for  a  preliminary  examination  to  deter- 
mine whether  an  inquest  is  necessary,  where  it 
is  found  that  an  inquest  is  not  necessary;'*  and 
he  is  not  entitled  to  any  fees  for  the  inspection 
and  examination  of  the  body  of  a  person  found 
dead  in  his  county,  unless  he  impanels  a  jury," 
as  the  word  "viewing"  means  an  inquiry  by  a 
coroner  and  a  jury." 

[i  40]  d.  Inanest  on  Several  Bodies  at  One 
Time.  One  inquisition  may  be  taken  on  the  bodies 
of  several  persons  who  were  killed  by  the  same 
cause  and  died  at  the  same  time;°*  but  in  such 
case-  the  coroner  is  entitled  to  fees  and  mileage 
a.<!  in  only  one  case.°^  So,  the  fact  that  a  coroner 
on  the  same  day  makes  two  separate  examinations 
cf  two  dead  bodies,  or  holds  an  inquest  on  one 
body  and  makes  an  examination  of  the  other,  does 
not  entitle  him  to  anything  more  than  his  statu- 
tory allowance  of  five  dollars  per  day  for  the  time 
actually  spent."  It  has  been  held,  however,  that 
where  a  coroner  holds  separate  inquests  over  the 
bodies  of  several  persons  who  were  killed  by  the 
same  cause,  and  qualifies  the  jury  separately  in 
each  case^  he  is  entitled  to  the  regular  fees  in 
each  case.'* 

[$  41]  e.  Several  Inaneats  on  Same  Body.    One 


inquest  on  one  body,  duly  held  in  accordance  with 
the  law,  is  sufficient,""  and  one  who  .undertakes  to 
hold  a  second  inquest  has  the  burden  to  show  that 
the  first  inquest,  for  some  reason,  was  not  lawfol,"* 
and  unless  he  does  that,  he  should  not  be  per- 
mitted- to  receive  any  fees  for  his  services." 

[$  42]  S.  Of  Constable.  For  services  in  con- 
nection with  the  holding  of  an  inquest  a  constable 
is  only  entitled  to  such  compensation  as  is  author- 
ized by  the  statute.**  Thus,  in  the  absence  of  such 
statutory  provision,  a  constable  is  not  entitled  to 
fees  from  the  county  for  summoning  a  coroner's 
jury.** 

[4  43]  4.  Of  Jurors.**  Coroners'  juries  also  are 
only  entitled  to  such  compensation  as  is  authorized 
by  statute.**  Under  ^ome  statutes  they  are  entitled 
to  a  per  diem,"  but  not  to  mileage**  or  traveling 
expenses.**  Where  the  same  jury  is  empaneled  in 
a  case  where  several  persons  are  killed  by  the  same 
accident  juror's  fees  will  be  allowed  as  in  but  a 
single  case.^" 

[$44]  6.  Of  Witnesses.''^  Witnesses  likewise 
are  only  entitled  to  such  compensation  as  is  au- 
thorized by  statute;''  and  where  this  is  true  they 
may  be  allowed  their  fees,  although  the  inquest 
was  unnecessary,'*  or  the  case  in  which  they  were 
summoned  was  strictly  not  one  for  a  coroner's  view 
and  the  coroner  himself  would  be  entitled  to  none." 
Where,  however,  an  inquest  is  held  over  several 
dead  bodies  at  the  same  time  they  are  entitled  to 
fees  as  in  one  case  only.'* 


69.  McGovern  v.  Denver.  64  Colo. 
411,  131  P,273;  Rejf.  v.  Carmarthen- 
Shire  Justices,  10  Q.  B.  79t,  59  ECL 
7S6,  116  Reprint  302. 

[a]  VbAw  SB  Oao.  XZ  e  S»,  (1>  the 
due  taking  of  an  Inquisition  by  a 
coroner  was  held  a  condition  prece- 
dent to  a  coroner's  being  entitled  to 
certain  fees.  Reg.  v.  Carmarthen- 
shire Justices,  10  Q.  B.  798,  69  ECLi 
796,  118  Reprint  302.  (2)  And  the 
Inquisition  must  have  been  signed  by 
all  the  Jurors.  Rex  v.  Norfolk  Jus- 
tices, 1  Nolan  141. 

[b]  HoUUnr  inqiwst  oataUs  limits 
of  Jnrladlotton. — A  coroner  Is  entitled 
to  his  fees  from  the  county  for  hold- 
ing an  Inquest,  although  the  inquest 
was  held  in  an  arsenal  which  was 
technically  without  the  coroner's 
Jurisdiction.  Allegheny  County  v. 
McClung.   63  Pa.   482. 

S3.  McGovern  v.  Denver,  64  Colo. 
411,  131  P  273. 

[a]  Hi  Vesaaytraala,  (1)  while  It 
Is  the  duty  of  the  coroner  to  make 
reasonable  inquiry  in  each  case  In 
order  to  ascertain  whether  an  Inquest 
Is  necessary  before  he  summons  a 
Jury,  the  law  formerly  provided  no 
compensation  for  the  services  ren- 
dered in  making  such  Inquiry.  Trout- 
man  V.  Chambers,  9  Pa.  DIst.  633; 
■Wltmore'8  Case,  3  Pa.  DIst.  699;  In  re 
Fayette  County  Coroner's  Returns,  Z4 
Pa.  Co.  498;  In  re  Coroner's  Inquest, 
20  Pa.  Co.  660;  "Watson  v.  Beaver 
•County,  9  Pa.  Co.  495;  Burnett  v. 
Lackawanna  County.  9  Pa.  Co.  95. 
(2)  But  the  act  of  March  30.  1897,  has 
changed  the  law  In  this  respect  so  as 
to  allow  the  coroner  a  fee  when  he 
has  been  called  to  view  a  dead  body, 
where  he  determines  that  no  Inquest 
Is  necessary.  Com.  v.  Norrls,  15  Pa. 
DIst.  821:  Winger  V.  McKean  Countv, 
11  Pa.  DIst.  6B5,  26  Pa.  Co.  128.  8  Del. 
■Co.  431.  18  Montg.  Co.  88;  Com.  v. 
Lloyd,  9  Kulp  (Pa.)  191.  (3)  If  no 
Inquest  is  held,  the  coroner  is  not 
-entitled  to  fees  for  qualifying  wit- 
nesses, even  though  that  be  neces- 
sary. Troutman  v.  Chambers,  9  Pa. 
DIst.  533.  (4)  A  deputy  coroner  hav- 
ing no  power  under  the  act  of  1893 
to  perform  the  services  mentioned  In 
the  act  of  1897.  and  being  allowed 
fees  for  only  "such  services  as  he 
may   perform   by    virtue   of   his  ap- 


pointment," cannot  recover  fees  for 
services  rendered  under  the  act  of 
1897.  Fayette  County  Deputy  Coro- 
ner's Case,  20  Pa.  Co.  641,  643.  To 
same  effect  In  re  Orove,  26  Pa.  Co. 
449. 

B4.  Lancaster  County  v.  Holyoker 
37  Nebr.  328,  65  NW  950,  21  LRA  394; 
Peo.  V.  Coombs,  158  N.  Y.  582.  63  HE 
527  [afl  36  App.  DlV.  284,  66  NYS  276, 
13  N.  Y.  Cr.  626]. 

66.  Lancaster  County  v.  Holyoke, 
37  Nebr.  828.  66  NW  950,  21  LRA  3»4. 

60.     See  cases  Infra  this  section. 

67.  Peo.  V.  Niagara  County,  16 
NYS  680;  Francis  v.  Tioga  County,  8 
Pa.  Co.  163;  In  re  Marvin  Shaft  In- 
quest, 3  Pa,  Co.  10:  Rambo  v.  Chester 
County,  1  Chest.  Co.  (Pa)  416;  Rex 
V.  Warwick  Justices,  6  B.  &  C.  480, 
11  ECL  527,  108  Reprint  160;  Rex  v. 
Oxfordshire  Justices,  2  B.  &  Aid.  203, 
106  Reprint  341. 

68.  Klstler  v.  Hennepin  County,  66 
Minn.  262.  68  NW  26. 

69.  Fayette  County  v.  Batton,  108 
Pa.  591;  Francis  v.  'Tioga  County,  8 
Pa.  Co.  163;  In  re  Marvin  Shaft  In- 
quest, 3  Pa.  Co.  10;  Rambo  v.  Chester 
County,  1  Chest.  Co.  (Pa.)  416; 
Weaver  v.  County,  2  Lehigh  ValLR 
(Pa)  408. 

60.  Morgan  v.  San  Diego  County, 
3  Cal.  A.  454.  86  P  720. 

SI.  Morgan  v.  San  Diego  County, 
3  Cal.  A.  464,  86  P  720. 

[a]  Tlrst  Inqneat  Ity  taatlo*  of 
peace;  aecona  by  coroner. — ^Where  one 
Inquest  has  been  held  on  the  body  of 
a  deceased  person  by  a  Justice  of  the 
peace,  the  coroner  Is  not  entitled  to 
fees  for  the  holding  of  a  second  In- 
quest, In  the  absence  of  proof  that 
the  Inquest  held  by  the  Justice  was 
unlawful.  Morgan  v.  San  Diego 
County.  8  Cal.  A.  454.  86  P  720. 

83.  Morgnn  v.  Snn  Diego  County,  8 
Cal.  A.  454.  86  P  720. 

63.  Duvls  V.  Bibb  Countv.  116  Ga. 
23.  42  SE  403:  Rex  v.  Durham  County 
Council.  106  L.  T.  Rep.  N.  S.  949. 

84.  In  re  Coroner's  Inquests,  1  Pa. 
Co.  14.  3  Kulp  451  (holding  that  the 
coroner  must  summon  his  own  Jury 
or  pay  for  It  himself). 

85.  JxaoTU'  fsss  at  conimoa  law 
see  supra  i   36. 

68.  See  statutory  provisions;  and 
In  re  Coroner's  Inquests,  1  Pa.  Co.  14, 


3  Kulp   451. 

07.  In  re  Coroner's  Inquests,  1  Pa. 
Co.  14,  3  Kulp  461. 

[a]  Time  shonld  appMUC  la  ratnms 
of  Inquest. — Under  a  statute  provid- 
ing for  a  fee  of  one  dollar  where  the 
time  employed  does  not  exceed  six 
hours,  and  one  dollar  and  fifty  cents 
per  day  where  It  exceeds  that 
amount,  the  return  of  the  Inquest 
should  show  the  time  that  the  Jury 
were  engaged  in  the  Inquest.  In  re 
Coroner's  Inquests,  1  Pa.  Co.  14,  3 
Kulp  461. 

68.  In  re  Marvin  Shaft  Inquest,  8 
Pa.  Co.  10;  In  re  Coroner's  Inquests, 
1  Pa.  Co.  14,  3  Kulp  451. 

88.  In  re  Coroner'tf  Inquests,  1  Pa, 
Co.  14,  8  Kulp  451. 

70.  Weaver  v.  Northampton  Coun- 
ty. 2  Lehigh  ValLR  (Pa.)  408. 

[a]  OOBstnictloii  of  statute  roffn- 
UMiug  oompaaBation.^Where  a  stat- 
ute enacts  that  "the  fee  of  each  Juror 
attending  an  inquest  held  over  a  dead 
body  shall  be  one  dollar  per  day,"  it 
was  held  that  the  worde  "held  over  a 
dead  body"  are  merely  explanatory, 
and  the  true  meaning  of  the  statute 
Is  that  each  Juror  shall  be  paid  a 
per  diem  of.  one  dollar,  regardless  of 
the  number  of  Inquests.  St.  Clair 
County  V.  Bollman,  15  111.  A.  279,  281. 

71.  Witness  faes  wt  oomiaon  law 
see  supra  {  35. 

72.  See  statutory  provl8lon<»:   and 
Ala. — Hawkins  v.  Duncan,  103  Ala. 

398.  16  S  828. 

Colo. — Ireland  v.  Arapahoe  County, 
6  Colo.  280. 

111. — St;  CHalr  County  v.  Bollman, 
16  111.  A.  279.  , 

Nebr. — Moore  v.  Box  Butte  County, 
78  Nebr.  661,  111  NW  469. 

Eng. — 'Rex  v.  Durham  County 
Council.  106  L.  T.  Rep.  N.  S.  949. 

Ont.— In  re  Askin,  13  U.  C.  Q.  B. 
498. 

73.  Moore  v.  Box  Butte  County,  78 
Ne»>r.  561.  Ill  NW  469. 

74.  L»>vv  Ct.  v.  Woodward,  2  Wall. 
(IT.  S.)   501.  17  L.  ed.  851. 

78.  St.  Clair  County  v.  Bollman.  16 
111.  A.  279:  Weaver  v.  County.  2  Le- 
hlKh  ValLR  (Pa.)  408:  Rex  v.  Dur- 
'lam  County  Council,  106  L.  T.  Ren. 
N.  S.  949;  In  re  Askln,  IS  U.  C.  Q.  B. 
498. 
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[i  45]  6.  Of  PhyaiciBn  or  Surgeon.  In  the  ab- 
sence of  statutoj^  provision,  no  ph^ician's  fees 
can  be  recovered  from  the  estate  of  the  deceased 
person  whose  body  was  examined/'  or  from  the 
county  in  the  interest  of  the  proper  enforcement 
of  the  criminal  laws."  On  the  other  hand,  it  (s 
said  to  be  the  coroner's  duty  to  avail  himself  of 
professional  aid  and  skill,  and  his  contract  will 
bind  the  county  to  the  payment  of  a  reasonable 
compensation  for  making  a  post-mortem  examina- 
tion.''^ In  some  of  the  states  statutes  have  been 
passed  authorizing  coroners,  in  their  discretion,  to 
employ  physicians  to  perform  autopsies,  and  mak- 
ing provision  for  the  payment  of  such  services  by 
the  county,"  ©r  by  the  estate  of  the  deceased.* 
But  it  seems  that  authority  to  employ  a  physician 
to  make  an  autopsy  does  not  authorize  the  coroner 


to  charge  the  county  for  the  services  of  «t  chemist 
to  make  a  chemical  analysis  for  the  detection  of 
poifion.^^  It  has  been  held  that  a  surgeon  so  sum- 
moned should  make  the  post-mortem  examination 
without  inquiring  whether  an  inquest  is  saees- 
sary;^*  and  the'  fact  that  there  was  no  sqsfiwn 
of  death  by  unlawful  means,^  or  that  the  inquest 
was  held  with  improper  motives,^  is  no  defense  to 
an  action  for  fees  unless  the  physician  himself 
knew  the  facts."  Nor  does  the  failure  of  the 
coroner  to  comply  with  the  literal  terms  of  the 
statute  in  matters  of  procedure  affect  the  right  of 
a  physician  to  his  fees.^  Ob  the  other  hand,  it  is 
held  in  some  jurisdictions  that  a  county  is  not 
liable  for  the  fees  of  a  physician  performing  an 
autopsy,  unless  the  case  is  one  in  which  an  autopsy 


Te.  Smith  V.  McLAuerhlln,  77  III. 
696;  Piatt  County  v.  Knott.  98  111.  A. 
♦20.  _ 

77.  Piatt  County  v.  Knott,  99  111. 
A.     420;     Frto    County     v.    Earnest, 

iTex.)  16  SW  1086;  Fears  v.  Nacog- 
ochea  County,  71  Tex.  887,  9  SW  26E. 
Contra  Rutherford  v.  Harris  County, 
8  Tex.  A.  Civ.  Caa.  |  114. 

78.  Clay  County  v.  Thornton,  90 
Ark.  372,  119  SW  246;  Clark  County 
V.  KersUn,  60  Ark.  608.  80  SW  1046; 
St.  Francis  County  v.  Cummlngs,  55 
Ark.  419.  18  SW  461;  Allegheny  Coun- 
ty V.  Shaw,  84  Pa.  801;  Northampton 
County  V.  Innes,  26  Pa.  156;  Com.  v. 
Harman,  4  Pa.  269;  Allegheny  County 
v.  Watt,  8  Pa.  462;  Walker  v.  McKean 
County,  15  Pa.  Dlst.  577;  Winger  v. 
McKean  County,  11  Pa.  Dist.  556,  26 
Pa.  Co.  126,  8  Del.  Co.  431.  18  Mont. 
Co.  88;  Pickett  v.  Erie  County,  3  Pa. 
Co.  28,  19  WklyNC  60;  In  re  Marvin 
Shaft  Inquest,  8  Pa.  Co.  10;  In  re 
Coroner's  Inquests,  1  Pa.  Co.  14,  8 
Kulp  451. 

"Had  the  plaintiff  [the  physician] 
.  .  .  attended  merely  as  a  witness, 
though  as  an  expert,  he  would  have 
been  entitled  to  nothing;  for  as  the 
law  provides  no  compensation  for 
witnesses  summoned  by  the  coroner, 
they  must  give  their  attendance  gra- 
tis. .  .  .  But  he  was  not  called 
as  a  witness.  .  .  .  .The  coroner 
might  have  compelled  aim  to  swear 
to  nls  opinion  on  a  superficial  view 
of  the  body;  but  he  could  not  have 
compelled  him  to  touch  it,  or  do  the 
more  nauseous  and  dangerous  work 
of  opening  it.  .  .  .  When  his 
duty  requires  .  .  .  ,  [the  coroner] 
to  disinter  a  body,  for  instance,  he 
cannot  be  expected  to  do  it  with  his 
own  hands,  or  by  hands  paid  for  with 
his  means.  ...  To  the  taking  of 
every  Inquisition  super  visum  cor- 
poris ...  a  post  mortem  exam- 
ination Is  Indispensable;  and  as  the 
fees  of  the  coroner  would  be  inade- 
/quate  .  .  .  either  the  public 
purse  must  pay  for  it,  or  the  adminis- 
tration of  public  justice  must  suffer 
for  want  of  it.  And  why  should  not 
the  county  pay  for  it?  Allegheny 
County  v.  Watt,  8  Pa.  462.  466. 

[a]  Oae  pliyalolaa.— In  the  ab- 
sence of  statute,  a  county  is  liable 
for  services  of  but  one  physician 
called  to  make  a  post-mortem  exam- 
ination. In  re  Coroner's  Inquests,  1 
Pa.  Co.  14.  8  Kulp  451;  In  re  Har- 
botOe.  80  U.  C.  Q.  B.  814.  But  see 
Clay  County  v.  Thornton,  90  Ark.  372, 
119  SW.  246  (holding  the  county  lia- 
ble for  the  bills  of  three  physicians 
who  were  rialled  by  a  Justice  of  the 
peace  acting  as  coroner). 

79.  Ida. — Fairchild  v.  Ada  County, 
6  Ida.  340,  65  P  654. 

Ind. — Lang  v.  Perry  County,  121 
Ind.  133,  22  NE  667:  Dubois  County 
V.  Wertz.  112  Ind.  268,  13  NE  874: 
Jay  County  v.  Gillum,  92  Ind.  Ell; 
Dearborn  County  v.  Bond,  88  Ind.  102: 
Jameson  v.  Bartholomew  County.  64 
Ind.  524- Stevens  v.  Harrison  County, 
46  Ind.  h41. 


Iowa. — Finarty  v.  Marlon  County, 
127  Iowa  648.  103  NW  772;  Moser  v. 
Boone  County,  91  Iowa  859,  59  NW 
39,  56  NW  327;  Sanford  v.  Lee  Coun- 
ty, 49  Iowa  148;  Cushman  v.  Wash- 
ington County,  4S  Iowa  255. 

Ky. — ^Kastenblne  v.  Loalsville,  11 
Ky.  Op.  471. 

Miss. — Greene  v.  Monroe  County,  72 
Miss.  306,  17  S  10. 

Mo. — Frank  v.  St.  LiOUia,  146  Mo. 
600,  47  SW  e08. 

N.  Y. — Peo.  V.  Niagara  County,  16 
NTS  680,  682  (where  the  court  said: 
"These  services  for  post  mortem  ex- 
aminations are  made,  by  statute,  a 
county  charge.  These  claims  of  the 
doctors  were  against  the  county,  and 
not  against  the  coroner.  Chapter 
535,  Laws  1874.  Van  Hoevenbergh  v. 
Hasbrouck,  45  Barb.  197,  referred  to 
in  the  relator's  brief,  was  decided  be- 
fore the  act  of  1874  was  passed,  mak- 
ing the  physician's  services  in  such 
case  a  charge  against  the  county. 
The  court  in  that  case  very  properly 
held  that,  as  the  coroner  was  author- 
ized to  employ  physicians  for  such 
services,.  In  the  absence  of  a  statute 
ma^ng  It  a  county  charge  the  coro- 
ner was  justified  In  paying  the  bill, 
and  the  amount  paid  was  a  legitimate 
charge  against  the  county.  Since  the 
act  of  1874  he  has  the  same  power 
to  employ;  but  the  examiners  have 
no  claim  upon  him,  but  must  look  to 
the  county  for  their  pay"). 

Tex. — ^Polk  C!ounty  v.  Phillips,  (Civ. 
A.)  51  SW  586. 

Ont.— In  re  Harbottle,  80  U.  C.  Q. 
B.  314. 

[a]  Wbere  the  statute  j^rescrlbaa 
tha  !••  to  be  allowed  a  surgeon  for 
a  post  mortem  examination,  nothing 
beyond  the  statutory  allowance  can 
lawfully  be  paid  to  him,  Greene  v. 
Monroe  County, .  72  Miss.  306,  17  S 
10. 

[b]  Baaaonabl*  valna  of  aarvlo**^— 
Where  a  physician  makes  a  post-mor- 
tem examination,  the  coroner  cannot 
contract  as  to  compensation,  and  the 
board  of  county  comnussioners 
should  allow  only  the  reasonable 
value  of  such  services.  Fairchild  v. 
Ada  County,  6  Ida.  340,  55  P  654. 

[c]  To  determlae  nature  and  ebar- 
•cter  of  vloleno*  naed.— (1)  Under 
Code  Cr.  Proc.  art  1024&,  providing 
that  whenever  an  inquest  is  held  to 
ascertain  the  cause  of  death  the  jus- 
tice is  authorized  to  call  a  physician 
to  determine  whether  the  death  was 
occasioned  by  violence,  and,  if  so,  the 
nature  and  character  of  the  violence 
used,  and  that  he  shall  be  compen- 
sated for  such  services,  a  physician 
who  at  the  request  of  a  justice  makes 
an  autopsy  of  one  deceased  to  deter- 
mine whether  he  was  lying  down,  or 
on  his  feet  resisting  an  arrest,  at  the 
time  he  was  shot,  there  being  a  ques- 
tion that  deceased  came  to  his  death 
from  gunshot  wounds  at  the  hands 
of  a  constable  and  posse,  and  that 
the  constable  had  a  warrant  for  his 
arrest,  is  entitled  to  compensation. 
Polk  County  v.  Phillips,  92  Tex.  630, 


61  SW  828;  Polk  County  v.  PhiUlpa. 
(Tex.  Civ.  A.)  51  SW  536.  (2)  The 
words  "the  nature  and  character  of 
the  violence  used"  are  not  to  be  re- 
stricted to  the  ascertainment  of  the 
physical  nature  of  the  violence,  but 
the  meaning  is  to  be  extended  so  as 
to  Include  other  circumstances  at- 
tending the  act  which  may  disclose 
its  moral  quality.  Polk  County  v. 
Phillips,  92  Tex.  680,  631.  61  SW 
828  [cert  (Civ.  A.)  651  SW  6S85]  (8) 
"The  object  of  the  statute  which  pro- 
vides for  an  Inquest  upon  a  dead 
body  Is  to  aid  the  enforcement  of  the 
law  by  the  detection  of  crime,  in 
case  an  offense  has  been  Committed. 
This  is  Its  sole  purpose.  It  might  be 
to  the  interest  of  science  In  most 
cases  to  ascertain  whether  a  death 
had  resulted  from  poison  or  from 
natural  causes,  or  whether  It  was 
produced  by  a  gunshot  wound  or 
other  physical  Injuries.  Blit  in  many 
cases,  the  Inquiiy,  if  stopped  at  that 
point,  would  fall  /ar  short  of  ac- 
complishing the  purpose  of  the  law. 
The  fact  that  death  had  resulted 
from  violence,  and  the  further  fact, 
for  example,  that  the  violence  con- 
sisted of  a  blow  upon  the  head, 
are  but  steps  in  ascertaining 
whether  or  not  a  crime  has  been 
committed.  The  blow  may  have 
characteristics  other  than  those  of  a 
physical  nature.  It  may  have  been 
accidental  or  it  may  have  been  in- 
tentional. It  may  have  been  will- 
ful and  without  justification  or  It 
may  have  been  justifiable.  In  sic- 
compllshing  the  purpose  of  the  in- 
quest, it  is  as  Important  to  determine 
these  latter  characteristics  of  an  act 
of  violence  which  has  led  to  a  deatli 
as  it  is  to  determine  the  fact  that 
there  was  violence  and  that  death 
was  its  result."  Polk  County  v. 
Phillips,  92  Tex.  680,  681,  61  SW 
328. 

80.  Naftel  V.  Montg&mery  County, 
127  Ala.  568,  29  S  29. 

81.  Doremus  v.  New  York,  6  Daly 
(N.  Y,)  121.  See  also  Hill  v.  Mowry, 
7  R.  I.  167.  But  see  Bartholomew 
County  V.  Jameson,  86  Ind.  154 
(holding  that  a  chemist,  as  well  as 
a  physician  or  surgeon,  may  recover 
for  services  rendered  at  the  request 
of  the  coroner  on  a  post-mortem  ex- 
amination on  the  body  of  one  allesed 
to  have  come  to  his  death  by  i>oison- 
ing).  , 

83.  Pueblo  County  v.  Marshall.  11 
Colo.  84,  16  P  837;  Northampton. 
County  V.  Innes,  26  Pa.  166. 

S3.  Finarty  v.  Marion  County,  127 
Iowa  543.  103  NW  772. 

84.  Jameson  v.  Bartholomew 
County,  64  Ind.  524. 

86.  Jameson  v.  Bartholomew 
County.  64  Ind.  624. 

88.  Clay  County  v.  Thornton.  90 
Ark.   372.   119  SW  246. 

[al  ZUiutratioas  of  irrsgnladtlas 
not  depriving  physician  of  right  to 
compensation:  (I)  That  coroner's 
Jury  was  not  sworn  in  the  Immediate 
presence  of  the  body.     Clay  County 


For  latar  oaaaa,  dsTSlopmsati  and  thanvMi  in  the  law  see  oumulative  Annotations,  same  titis,  page  and  note  number. 
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may  l^^lly  be  had,**  and  xitiless  all  conditions 
precedent  to  the  authority  of  the  coroner  to  em- 
ploy him  have  been  complied  with.**  A  physician 
is  not  entitled  to  a  fee  unless  the  inquest  is  held.^° 
Under  some  statutes  the  coroner,  or  the  justice  act- 
ixtg  as  coroner,  has  exclueive  authority  to  fix  the 
compensation  of  a  physician  for  making  a  post- 


mortem examination.*" 

[i  46]  7.  Of  Stenographer  and  cnerk.  Under 
some  statutes  provision  is  made  for  compensation 
to  the  coroner's  stenographer.^^  In  the  absence  of 
such  statutory  provision,  no  allowance  can  be  made 
for  either  stenographic'^  or  clerical  services." 


[$  47]  In  England  a  coroner  holds  ofSce  for  life 
or  during  good  behavior."*  In  the  United  States 
he  is  chosen  for  a  term  of  years;*'  but,  as  in  Eng- 
land, the  authority  and  duties  imposed  by  the  ofBce 
may  be  terminated  sooner.*' 

vacancies  are  filled  by  the  appointive  power  for 


ZIV.   TESH  OF  OFFICE 

the  state  or  county,  as  the  case  may  be.*'    Where 


the  office  is  a  county  office,  it  is  usually  filled  by 
the  governor,**  although  the  right  is  determined 
entirely  by  statute,  and  in  some  of  the  states  the 
authority  is  vested  in  the  county  courts;  in  others, 
in  the  county  commissioners.**  i 


XV.  BEMOVAL  FSOM  OFFICE 


[$  48]  By  the  ancient  law  of  England  the  lord 
ehancellor  had  jurisdiction  over  coroners,  and  it 
"was  his  duty  to  listen  to  any  complaint  that  might 
be  made  against  them  in  the  discharge  of  their 
duty.^  On  an  order  for  the  removal  of  a  coroner 
from  office,  it  was  the  old  practice,  which  still  pre- 
vails, to  issue  writs  de  coronatore  exonerando  and 
de  coronatore  eligendo  at  the  same  time.'  It  is 
now  provided  by  statute  that  it  shall  be  lawful  for 
the  lord  chancellor,  if  he  shall  think  fit,  to  remove 

V.  Thornton,  90  Ark.  S72,  119  SW 
246.  (2)  That  the  jury  did  not  to- 
gether view  the  body  before  the  In- 
<]ueBt.  Clay  County  T.  Thornton, 
supra. 

87.  Bandy  v.  Moreran  County,  171 
Ind.  874.  87  NB  131,  131  AmSR  273. 

[a]  A  phniolan  la  ohargad  with 
aotlo*  of  tus  llmltatloiia  on  the 
powax  of  the  cozonar  to  hold  Inquests 
and  autopsies,  and  the  county  Is  not 
estopped  from  contesting  the  validity 
of  a  physician's  claim  for  an  autopsy 
.merely  because  It  was  directed  by  the 
'coroner.  Sandy  v.  Morgan  County, 
171  Ind.  674,  87  NE  131, 131  AmSR  273. 

88.  Grlnstead  v.  Monroe  County, 
156  Ky.  296,  160  SW  1041. 

[a]  rot  asMBpjla,  under  Acts  (1912) 
c  63,  requiring  a  coroner,  on  an  affi- 
davit stating  the  belief  that  a  per- 
son buried  died  from  poisoning  or 
other  illegal  cause,  to  have  the  body 
exhumed  and  tin  examination  made, 
the  affidavit  is  a  condition  precedent 
to  authority  of  the  coroner  to  em- 
ploy, at  the  expense  of  the  county, 
one  to  make  the  examination.  Grin- 
stead  V.  Monroe  County,  156  Ky.  296, 
160   SW  1041. 

88.  Winger  v.  McKean  County,  11 
Pa.  Dlst.  B5B.  26  Pa.  Co.  126,  8  Del. 
Co.  43r  18  Montg.  Co.  88. 

90,  Sanf  ord  V.  Lee  County,  49  Iowa 
148;  Cushman  v.  Washington  County, 
46  Iowa  265. 

91.  See  statutory  provisions;  and 
Hamburger  v.  Board  of  Estimate, 
etc.,  109  App.  Dlv.  427,  96  NTS  130 
tapp  dlsm  184  N.  T.  577  mem,  77  NE 
1188  m©m];  Baker  v.  New  York,  66 
App.  Div.  350,  67  NTS  814;  Ham- 
burger V.  New  Tork,  66  Misc.  176, 
121  NTS  316. 

[a]  Bt  Vaw  Toxk  (1)  under  the 
New  Tork  City  Consolidation  Act 
(L.  [1882]  c  410)  {  1768,  It  is  pro- 
vided that  the  coroner's  stenog- 
raphers shall  receive  a  salary  and 
six  cents  per  folio  for  all  transcripts 
made  for  the  use  of  the  district 
attorney's  office  by  direction  of  said 
board.  That  provision  was  not  su- 
perseded by  the  Charter  Act  (L. 
tl897]  o  8'78  {  1571),  because  the 
provision  there  for  the  anpolntment 
of  coroners'  stenographers  was 
silent  as  to  salary  and  compensation. 
Baksrv.  New  Tork.  56  App.  Div.  360, 
67  NTS  814:  Hamburger  v.  New  Tork. 
66  Misc.  176,  121  NTS  316.  (2)  Since 
the  decision  in  Baker  v.  New  Tork. 
Wpra,  the  matter  of  the  salarv ,  of 
the  coroners'  stenographers  has  been 
the  subject  of  legislation,  one  result 


of  which  la  that  the  aalary  is  fixed 
by  the  board  of  estimate  and  appor- 
tionment, and  not  by  the  Consoli- 
dation AcL  Revised  Charter  (1901) 
c  466,  as  amended  by  t>.  (1902)  cc 
486,  436;  Hamburger  v.  Board  of 
Estimate,  etc,  109  App.  Div.  427,  96 
NTS  130  jfapp  dlsm  184  N.  T.  677 
mem,  72  NE  1148  mem];  Hamburger 
V.  New  Tork,  66  Misc.  175,  121  NTS 
316.  (3)  The  amendatory  provisions 
here  Involved  relate  only  to  the  fix- 
ing of  salarv.i  The  compensation  for 
transcripts  furnished  the  district  at- 
torney's office,  covered  by  {  1768  of 
the  Consolidation  Act,  is  not  the 
same  thing  as  salary.  Hamburger  v. 
New  Tork,  supra. 

[b]  In  ■floWjfMl  where  a  stenog- 
rapher takes  tne  testimony  at  the 
request  of  the  county  attorney,  and 
his  services  ere  necessary  to  assist 
the  officers,  his  fees  should  be  al- 
lowed. Turner  v.  Smith,  101  Mich. 
212,   69  NW  398. 

tc]  In  Zow»  the  coroner  may 
cause  the  testimony  to  be  reduced 
to  writing  and  the  person  perform- 
ing the  services  stands  in  the  shoes 
of  the  coroner  and  is  entitled  to  the 
compensation  which  would  have  been 
due  him  if  he  had  performed  the 
services.  Sanford  v.  Lee  County,  49 
Iowa  148. 

•8.  In  re  Marvin  Shaft  Inquest, 
8  Pa.  Co.  10. 

93.  Weaver  v.  Northampton 
County,  2  Lehigh  ValLR  (Pa.)  408. 

94.  1  Blackstone  Comm.  p  348;  1 
Broom  &  H.  Comm.  417. 

Xamoval  from  ottoa  see  infra  i  48. 

95.  Cruzat  v.  Davis  11  Rob.  (La.) 
284:  Peo.  v.  Blair.  21  App.  Dlv.  218, 
47  NTS  495  [aff  154  N.  T.  734  nlem, 
49  NB  1102  mem];  Matter  of  Burger, 
21  Misc.  370,  47  NTS  292.  See  also 
statutory  provisions. 

98.  Bsntoval  (Mm  otto*  sea  Infra 
i  48. 

97.  See    statutory    provisions. 

98.  See  statutory  provisions. 

99.  See    statutory    provlsjons. 
[a]     Wbara  oorosar  has  abaooadad. 

—The  governor  has  power  to  fill  by 
appointment  the  vacancy  in  the  office 
of  coroner,  where  It  appears  that  the 
elected  coroner  has  notoriously  ab- 
sconded from  the  county  in  which 
he  was  elected.  In  re  Erie  County 
Coroner.  11  Pa.  Co.  1S6. 

fb]  Tlma  for  wUoli  appolntinaint 
mad*. — The  time  for  the  governor  to 
supply  the  vacancy  by  appointment 
is.  in  New  Tork.  confined  to  the  in- 
terval between  the  time  the  vacancy 


any  coroner  for  inability  or  misbehavior  in  office.' 
Statutes  provide  further  that,  on  conviction  for 
extortion  or  other  malfeasance  or  misfeasance  in 
office,  the  court  before  which  a  coroner  is  tried  may 
adjudge  his  removal/  and  the  writ  from  chancery 
then  issues  as  a  matter  of  course.'*  In  the  United 
States  due  provision  is  made  for  his  removal  in 
the  statutes  for  the  several  states,  the  mode  and 
manner  being  the  course  usually  prescribed  for  the 
removal  of  sheriffs." 

happens  and  the  filling  of  the  office 
at  the  next  generaU  election.     Peo.  v. 
Parker.  6  Hill  (N.  T.)  49. 
1.    Anonymous,  3  Atk.  184,  26  Re- 

&rlnt  908:  Matter  of  Ward,  3  De  G. 
'.  &  J.  700,  64  EngCh  646,  46  Re- 
print 1049;  Ex  p.  Pasley,  3  Dr.  & 
War.  34;  E5x  p.  Pamell,  1  Jac.  &  W. 
451,    37    Reprint   439.    7    BRC    151. 

[a]  Antlunlty  Indapaadaat  of 
Btatata. — The  great  seal  has  power, 
independently  of  26  Geo.  II  c  29,  to 
remove  a  coroner  from  office  for 
neglect  of  duty  or  misconduct  in  of- 
fice. Ex  p.  Pamell,  1  Jac.  &  W.  461, 
37  Reprint  439,  7  BRC  161. 

[b]  Vaglaot.— The  absence  of  a 
coroner  from  the  county  for  a  period 
of  twelve  months,  while  undergoing 
imprisonment,  is  >a  sufficient  ground 
for  his  removal  from  office,  although 
during  his  absence  another  coroner 
of  the  county  had  performed  his 
duties.  Ex  p.  Pamell,  1  Jac.  &  W. 
451,  37  Reprint  439,  7  ERC  161.  See 
also  Brie  County  Coroner's  Case,  1 
Pa.  Dlst.   224. 

[c]  Snpvrassing  laQVlaltlon. — ^In 
Buckhurst's  C^ase,  Keb.  280,  83  Re- 
print 946,  a  coroner  not  returning  an 
inquisition  of  murder  to  the  next 
Jail  delivery,  but  suppressing  it,  was 
discharged  from  office.  1  East  P.  C. 
V  886. 

a.  Matter  of  Ward,  3  De  G.  F.  A 
J.  700,  64  EngCh  646.  45  Reprint 
1049;  Bx  p.  Parnell,  1  Jac.  &  W.  461, 
37  Reprint  439,  7  ERC  161. 

3.  St.  23  &  24  Vict  c  116  I  6;  In 
re  Hull,  9  Q.  B.  D.  689. 

[a]  Baftasal  to  iuML  laqoaat^— 
Where  a  coroner,  on  the  assembling 
of  a  Jury  summoned  to  attend  an 
Inquest,  was  In  a  state  of  intoxica- 
tion, and  refused,  after  keeping  the 
Jury  waiting  for  two  hours,  to  hold 
the  inquest,  it  was  held  sufficient 
ground  for  his  removal  under  a  stat- 
ute authorising  his  removal  for  in- 
ability or  misbehavior  in  office.  Mat- 
ter of  Ward,  3  De  O.  F.  ft  J.  700,  84 
EngCh  546,  46  Reprint  1049. 

[b]  iraraMMairi>la  tUlMy. — ^Due  dil- 
igence must  be  exercised  by  a  cor- 
oner in  the  discharge  of  his  duties. 
An  inquest  on  a  decomposed  body 
unnecessarily  delayed,  on  the  ground 
that  the  body  may  be  identiflpd, 
buried,  and  registered  under  Its 
proper  name,  amounts  to  misbe- 
havior in  office  and  may  be  a  cause 
of  removal.    In  re  Hull,  9  Q.  B.  D.  R89. 

*.    St.    25   Geo.   II   c   29    «    6;   Cor- 
oner's Act,  1887   (50  &  51  Vict.  C  71). 
B.    See  statutory  provisions. 
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[§§  49-^ 


[i  49]  The  privil^es  and  liabilities  of  a  coro- 
ner in  his  judicial  capacity  are  determined  by  the 
status  of  his  court.  Thus,  in  England,  where  a 
coroner's  court  is  a  court  of  record,  his  privileges, 
immunities,  and  liabilities  are  those  ordinarily  be- 
longing to  judges  of  courts  of  record/  No  action 
lies  against  him  for  any  matter  done  by  him  in 
the  exercise  of  his  judicial  functions.^  Thus  an 
action  will  not  lie  against  a  coroner  for  defamatory 
words  spoken  by  him  while  holding  an  inquest.* 
Nor  will  trespass   lie   against   him  for  turning  a 


man  out  of  a  room  in  which  he  is  about  to  hold 
an  inquest.^**  So  also  a  coroner  is  privileged  from 
arrest  on  civil  process,  while  on  his  way  to  hold 
an  inquest,  and  this  privilege  extends  also  to  a 
deputy  coroner,  and,  if  he  is  arrested  under  such 
circumstances,  the  court  will  order  his  discharge.'^ 
But  a  coroner  is  also  authorized  to  exercise  minis- 
terial and  executive  duties;  and  when  he  acts  in 
this  capacity,  he  is  answerable  to  those  who  are 
injured  by  any  excess  or  abuse  of  his  oflSciat 
powers." 


[i  50]  Presentation  of  a  false  bill  for  fees  by  a 
coroner  is  an  indictable  offense.^'  So  a  coroner,  in 
taking  a  sum  of  money  for  not  holding  an  inquest, 
is  guilty  of  an  indictable  offense,  whether  or  not  he 


xvn.  OBQinrAL  besponsibilitt 

has  authority  for  holding  such  inquest.'*  And  it 
has  been  held  to  be  a  misdemeanor  for  a  coroner 
to  hold  an  inquest  for  a  private  party." 


*OOSPOBAOION.  In  Spanish  law,  a  juridical  or 
artificial  person,'  corresponding  in  a  general  way  to 
the  corporation  of  Anglo-American  law,'  although 
the  more  common  term  is  compania.*  A  corporaci6n 
recognized  by  law  and  domiciled  in  Spain  enjoys  the 
privileges  of  Spanish  nationality,*  although  its  ca- 
pacity is  regulated  by  the  law  creating  it?  A  cor- 
poraci6n  capable  of  acquiring  an  inheritance  may 
accept  it  by  its  lawful  representatives;  but  a  rejec- 
tion thereof  requires  judicial  authorization.*  An 
unauthorized  eorporaci6n  cannot  succeed  to  an  in- 


heritance nor  become  a  beneficiary  under  a  will.' 
Where  a  corporaci6n  is  interested  in  an  estate  its 
assets  cannot  be  sold  without  notice  to  the  former.* 
A  corporacion  can  appear  in  court  only  by  its  lawful 
representatives.*  A  corporaci6n  may  effect  a  com- 
promise only  in  the  manner  prescribed  for  alienat- 
ing its  property."  Rights  of  usufruct,  use,  or  habi- 
tation .cannot  be  created  in  favor  of  a  corporacion 
for  more  than  thirty  years,  and  if  the  corporacion 
is  dissolved  before  the  end  of  that  period  the  usu- 
fruct is  extinguished.^' 


[a]    Tb»  ooBsUtatioa  of  XantiMtar 

provides  two  modes  of  removlncr  oi- 
flcers  from  office:  First,  By  Im- 
peachment, which  applies  to  every 
civil  ofllcer  In  the  state,  and  second, 
by  Indictment,  which  applies  to 
■nerlfCa,  coroners,  surveyors,  jailers, 
constables,  etc.  Lowe  v.  Com.,  3 
Mete   237. 

6.  XteMUtr  for  Ulecral  acts  re- 
specting deaa  l>odies  see  Dead  Bodies 
[13  Cyc  281]. 

7.  Oamett  v.  Ferrand,  6  B.  &  C. 
611i  13  BCL  277,  108  Reprint  676. 

S.  Smiley  v.  Allen,  13  Allen 
(Mass.)  4S6;  Garnett  v.  Ferrand,  6 
B.    &    C.    611.    13    ECL.    277,    108    Re- 

£rlnt  576;  A^new  V.  Stewart,  21  U. 
O  B  396 
'». '  Thomas  v.  Churton,  2  B.  &  S. 
47S.  110  EX:;L.  476,  121  Reprint  1160. 
10.  Oamett  v.  Ferrand,  6  B.  &  C. 
611,  IS  ECL  277.  108  Reprint  676; 
Agnew  V.  Stewart,  21  U.  C.  Q.  B. 
396.  See  also  Garner  v.  Coleman,  19 
U.  C.  C.  P.  106.  In  Crisfleld  ▼. 
Ferine,  16-  Hun  200,  201  [aft  81  N.  T. 
622  mem],  it  was  held  that  a  person 
who  was  excluded  by  a  coroner  from 
a  room  where  a  post-mortem  exam- 
ination was  about  to  be  made  on  the 
body  of  a  person  on  whose  death  the 
coroner  was  holding  an  inquest,  was 
not  entitled  to  maintain  an  action 
atralnst  the  coroner  for  an  assault 
and  battery  founded  on  such  exclu- 
sion. The  court  declared  that  a  post- 
mortem examination  conducted  by 
surgeons  employed  by  the  coroner 
was  not  a  part  of  the  Inquest  in  such 
a  sense  that  every  citizen  had  a 
right  to  be  present,  but  that  a  dis- 
cretion was  vested  In  the  coroner  to 
determine  whether  any  person,  or 
what  persons  beside  the  surgeons, 
might  be  present.  In  dlscussinar  the 
general  status  of  a  coroner  with  re- 
gard to  responsibility  for  his  acts,  it 
was  said:  "It  is  a  court  of  Inferior 
Jurisdiction.  A  magistrate  of  a  court 
of  Inferior  jurisdiction,  not  of  record, 
when  sued  for  an  act  done  by  him  in 


his  official  capacity.  In  order  to  jus- 
tify, must  show  that  he  had  author- 
ity to  do  the  act  complained  of. 
Nothing  will  be  implied  in  his 
favor." 

11.  Bx  p.  Middlesex  6  H.  &  N. 
601,  168  Reprint  206.  See  also  Cal- 
laghan  v.  Twiss,  I^  R.  9  Ir.  422. 

la.  Smiley  v.  Allen,  13  Allen 
(Mass.)  466. 

[a]  Tliiu  it  is  the  duty  of  a  cor- 
oner who  nnds  personal  property  on 
a  dead  body  and  rightfully  takes  pos- 
session of  the  same  to  deliver  it  to 
the  true  owner  on  reasonable  de- 
mand and  proof  of  ownership,  and 
If  he  refuses  so  to  do  an  action  of 
replevin  will  lie  against  him  there- 
for. Smiley  v.  Allen,  13  Allen 
(Mass.)  465,  469  (where  the  court 
said:  "We  are  unable  to  see  that 
the  duty  imposed  on  him  by  the 
statute,  of  taking  possession  of  prop- 
erty found  on  the  body  of  a  deceased 
person  and  of  delivering  It  forthwith 
to  the  person  entitled  to  it,  has  in 
it  any  of  the  elements  of  a  judicial 
power  of  authority.  It  is  the  mere 
performance  of  a  preperibed  act.  It 
involves  no  exercise  of  judgment  or 
discretion,  by  which  the  rights  of 
any  person  are  conclusively  settled. 
His  action  Is  in  its  nature  purely 
ministerial,  like  the  service  of  a 
writ  or  the  levy  of  an  execution.  An 
officer  Is  required  to  seise  the  goods 
of  the  debtor;  he  must  determine 
what  goods  he  will  take;  if  he  errs 
and  takes  the  property  of  another 
person  he  is  liable  therefor.  So  here; 
the  coroner  is  bound  to  take  charge 
of  the  property,  and  to  deliver  It  to 
the  person  entitled  to  receive  it  If 
he  refuses  unreasonably  or  without 
sufficient  cause,  he  violates  his  duty 
and  is  liable  therefor"). 

13.  In  re  Tocpel.  139  Mich.  86.  102 
NW  369:  Peo.  v.  Coombs,  168  N.  T. 
632.  63  NB  627  ftLtl  36  App.  Div.  284, 
66  NTS  276.  13  N.  T.  Cr.  5261. 

[a]  An  InAlctineiit  charging  de- 
fendant coroner  and  another.  Jointly 


with  fraudulently  presenting  a  bill 
containing  flctitfous  Items  for  in- 
quests which  were  not  held  by  them 
is  not  defective  as  to  one  defendant 
merely  because  It  does  not  allege 
that  the  Inquests  for  which  he  made 
fictitious  charges  were  not  held  by 
his  codefendant.  Peo.  v.  Coombs,  15S 
N.  T.  532.  53  NB  527  [aff  36  App. 
Dlv.  284,  66  NTS  276.  13  N.  T.  C*.  625]. 

14.  Rex  V.  Harrison,  1  East  P.  C. 
382. 

15.  Watson  v.  Beaver  County,  9 
Pa.  Co,  596,  696,  27  WklyNC  469 
(where  the  court  said:  "A  coroner 
when  holding  an  inquest  Is  In  the 
fullest  sense  a  Judicial  officer.  He 
and  his  jury  constitute  a  court,  to 
which,  in  the  eye  of  the  law.  Is  at- 
tached considerable  dignity  and 
which  Is  not  in  the  market  for  hire. 
It  would  be  scarcely  more  repre- 
hensible for  a  court  of  quarter  ses- 
sions to  employ  Itself  In  holding 
moot  courts  to  instruct  in  the  law 
students  or  others  who  might  be 
willing  to  pay  the  expenses  of  the 
proceedings,  than  It  would  be  for  a 
coroner  to  summon  jurors  and  hold 
inquests  not  required  in  the  Interests 
of  public  justice,  but  solely  induced 
by  a  promise  of  compensation  from 
private  sources.  A  coroner  engVcTlng 
in  such  extra-judicial  work,  and  ac- 
cepting reward  therefor,  from  nn- 
vate  persons,  would  be  guilty  of  a 
high  misdemeanor.  Inquests,  strictly, 
should  not  be  held,  save  for  public 
purposes   and   at  public  expense"). 

1.  Civ.  Code  art  35;  Escrlche  Dio- 
cionario  p  '484  (under  Concejo  de 
Mesta). 

a.     See  Corporations  14  C  3.  p  1. 

a.     See  CompaBla  12  C.  J.  p  218. 

4.  Civ,   Code  art  28. 

5.  Civ.  (^de  art  37. 

6.  Civ.  Code  art  744. 

7.  C?iv.  Code  arts  744.  74S. 

8.  Civ.  Code  art  90S. 
ft.   li.  Civ.  Proc.  art  2. 
la    Civ.  Code  art  1812. 
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CORPORAL  —  CORPORATE 


[13  C.  J.]     1263 


OOBPORAL."  As  an  adjective,  relating  to  the 
body;''  bodily.'*  The  term  should  be  distinguished 
from  corporeal."  As  a  noun,  a  term  used  to  desig- 
nate a  noncommissioned  officer  of  the  lowest  grade 
in  an  infantry,  cavalry,  or  artillery  company ;"  also 
a  fine  linen  cloth,  used  to  cover  the  sacred  elements 
in  the  eacharist,  or  in  which  the  sacrament  is  put." 

Ooiporal  pnniBliTneiit."  In  its  primary  and  re- 
stricted neaning,  the  term  signifies  punishment  upon 
the  body,  such  as  whipping"  or  the  pillory;"  rather 
than  puiishment  of  the  body,  such  as  imprison- 
ment;" physical  punishmept.'^  In  its  enlarged 
meaning,  however,  the  term  may  include  imprison- 
ment by  context,"  and  in  this  sense  has  been  de- 
fined as  all  kinds  of  punishment  of,  or  inflicted  Upon, 
the  body;'*  any  kind  of  corporal  privation  or  suf- 
fering 'nihieh  is  inflicted  by  sentence  of  a  court,  di- 
rectly by  way  of  penalty  for  an  offense,"  as  distin- 
guished from  pecuniary  punishment^'  or  a  fine." 

Corporal  imbedli^.  Physical  inability  to  per- 
form completely  the  act  of  sexual  intercourse;  not 
necessarily  congenital,  and  not  invariably  a  perma- 
nent and  incurable  impotence.*"  The  term  has  no 
precise,  technical  meaning,  nor  does  .it  absolutely 
imjjort  a  natural,  permanent,  and  incurable  impo- 
tency.**  It  does  not,  ex  vi  termini,  import  a  con- 
firmed and  incurable  impotency  to  consummate  a 
marriage,"'   but  may   be   temporary  merely,"   and 


may  arise  after  the  marriage." 

OORPOBALIS  INJURIA  RON  BEOIPrr  JESTI- 
MATIONEM  DE  FUTUBO.<» 

OORPOKATE."  Belonging  to  a  corporation;" 
incorporated." 

Ooiporate  anthorities.  The  title  given  in  statutes 
of  several  states  to  the  aggregate  body  of  offlcci-s 
of  a  municipal  corporation,  or  to  certain  of  those 
ofllcers  (excluding  the  others)  who  are  vested  with 
authority  in  regard  to  thd  particular  matter  spoken 
of  in  the  statute,  as  taxation,  bonded  debt,  regu- 
lation of  the  sale  of  liquors,  etc. ;'''  authorities  of  the 
municipality  who  are  directly  elected  by  the  people 
to  be  taxed,  or  appointed  in  some  (node  to  which 
they  have  given  theip-assent  ;^  those  municipal  ofii- 
cers  who  are  either  directly  elected  by  the  people 
or  appointed  in  some  mode  to  which  they  have  given 
their  assent;"  those  ofScers  of  cities  and  villages  to 
whom  is  given  the  ordinance-making  power,*"  those 
constituting  the  leg^islative  branch  of  a  city  govern- 
ment.*' 

Corporate  land.  Land  belonging  to,  or  held  in 
trust  for,  a  municipal  corporation." 

Corporate  paper.  A  term  which  is  synonymous 
with  "company's  paper,"**  and  includes  any  and 
all  obligations  for  the  payment  of  money  made  by 
the  corporation,  or  for  its  use  and  benefit.** 


le.  Oorporali  Oath  see  Oaths  and 
Affirmations    [2$   Cyc   1298]. 

13.  Black   L.  D. 

14.  Black  L..  D. 

IB.   Black  L.  D.    See  also  Corporeal 
[10  Cyc   1363]. 
le.    Bouvier  L.  D. 

17.  Webster  D.  [qiu>t  Jackson  v. 
State,  1  Ind.  184,  l8&  (also  spelled 
"corporale")]- 

18.  Oorporal.  pnnUhmenti 

For   fine   see   Criminal   Law    [12   Cyc 

96&  9S6]. 

Of: 

Apprentice  see  Apprentices  {|   81, 
88. 

Child  see  Parent  and  Child  [29  Cyc 
1685]. 

Prisoner  see  Convicts  i  17. 

Pupil,  by  teacher  see  Schools  and 
School  Districts  [SB  Cyc  11S7]. 

Seaman  see  Seamen  [35  Cyc  1248]. 

Slave  see  Slaves  [36  Cyc  486]. 

le.  Rltchey  v.  Peo.,  22  Colo.  261, 
256,  43  P  1026. 

[a]  "Oorporal  ptnilshnient  In  th* 
pnnlia  Mliools  or  in  the  family  is 
usually  understood  to  imply  some 
process  by  which  pain  is  Inflicted 
upon  the  body  of  the  offender." 
Rltchey  v.  Peo.,i  22  Colo.  251,  255, 
43  P  1026.  To  same  etTect  Brown  v. 
Howard,  14  Johns.  (N.  T.)  119,  123. 

20.  Black  L.  D.;  Peo.  V.  Winchell, 
7  Cow.   (N.  Y.)  525  note  b. 

ai.  Rltchey  v.  Peo.,  22  Colo.  251, 
255,  43  P  1026  (Interpreting  the  term 
as  used  In  a  Statute). 

33.    Black  L.  D. 

33.  Black  It.  D.;  Peo.  v.  Winchell, 
7  Cow.   (N.  X.)  526  note  b. 

34.  Ritchey  v.  Peo.,  22  Colo.  261, 
266.  43  P  1026. 

36.  Peo.  v.  Winchell,  7  Cow.  (N. 
T.)  526  note  b. 

36.  Black  L.  D. 

37.  Peo.  v.  Winchell,  7  Cow.  (N. 
Y.)   625  note  b. 

as.  Black  Li.  D.  See  also  Divorce 
[14   Cyc  596]. 

39.  Ferris  v.  Ferris.  8  Conn.  166, 
168  [quot  Hobbs  v.  Hobbs,  10  Cal. 
A.  97,  100,  101  P  22;  Qriffeth  v. 
Grlffeth.  162  111.  368,  376.  44  NB 
820]. 

"nnpotoner"  dlsUnarniaiMd  see  Im- 
potency [21  Cyc  1742  note  69]. 


30.  Ferris   v.   Ferris,    8  Conn.    166, 

167  [quot  Hobbs  v.  Hobbs,  10  Cal.  A. 
97,  100,  101  P  22;  Qriffeth  v.  Grlffeth, 
162  111.  368,  375,  44  NE  820J. 

31.  Ferris   v.   Ferris,    8   Conn.    166, 

168  [quot  Hobbs  v.  Hobbs,  10  Cal. 
A.  97,  100,  101  P  22;  Qriffeth  v. 
Qriffeth.  162  111.  168,  376,  44  NE 
8201. 

33.  Ferris  v.  Ferris.  8  Conn.  166, 
167  [quot  Hobbs  v.  Hobbs,  10  Cal. 
A.  97,  100.  101  P  22;  Griiteth  v. 
Grlffeth,  162  IlL  868,  376,^44  NB 
820]. 

33.  A  maxim  meanina  "A  personal 
injury  does  not  receive  satisfaction 
from  a  future  course  of  proceeding, 
[is  not  left  for  its  satisfaction  to  a 
future  course  of  proceeding]."  Black 
L.  D.    [cit  Broom  tieg.  Max.]. 

34.  Corporate  I 

Body  see  Corporations   [10  Cyc  11]; 

Municipal    Corporations     [28    Cyc 

316-347]. 
Bonds  see  Corporations  [10  Cyc  1167- 

1203]. 
Franchise,    privileget    or    exemption 

see    Corporations     [10    Cyc    1086- 

1095]. 
Name  see  Corporations  [10  Cyc  1601. 
Ofncer  see  Corporations  [10  Cyc  90i- 

962]. 
Powers    see    Corporations     [10    Cyc 

1096-1167]. 
Rights    of    shareholders     see     Cor- 
porations [10  Cyc  964-1000]. 
Seal  see  Corporations  [10  Cyc  1004], 
Stock  see  Corporations  [10  Cyc  S64- 

638]. 

35.  Burrlll  L.  D. 

[a]  ▲•  a  eoiporato  n>m»f— Burrlll 
li.  D. 

[b]  "PabUo"  <H«tliiri<«1ie<l  ^Por 
purposes  of  taxation  the  term  "cor- 
porate" is  synonymous  with  "private" 
and  is  used  in  contradistinction  to 
"public."  Richmond  County  Academy 
V.  Augustus  City  Council,  90  Ga.  634. 
648.  17  SE  61,  20  LRA  161;  Rich- 
mond County  Academy  v.  Bohler,  80 
Ga.    169,    163,    7    SE.683. 

[c]  Corporate  Umlta^— The  term 
"within  the  corporate  limits,"  as 
used  in  a  city  ordinance  requiring 
the  ringing  of  the  engine  bell  and 
the  sounding  of  the  whistle  at  every 
crossing  while  an  engine  or  cars  are 
in  motion  within  the  city  limits,  and 


prohibiting  a  grreater  rate  of  speed 
than  seven  miles  an  hour  within  the 
city  limits,  Includes  railroad  yards 
situated  within  the  city.  Gulf,  etc., 
R:  Co.  V.  Melville,  (Tex.  Civ.  A.)  87 
SW  863,  865.  See  also  Municipal  Cor- 
porations [28  Cyc  727-730]. 

38.    Burrlll  L.  D. 

[a]  As  a  oorporated  body. — Burrlll 
li.  D. 

37.  Black  L>.  D. 

[a]  As  m sanin  f  corporate  entity^— 
Where  a  grant  of  land  was  made  by 
the  act  of  congress  of  July  23,  1866 
(14  U.  S.  St  at  L.  209  c  211)  within 
the  corporate  limits  of  the  town  of 
Santa  Crux  to  "the  corporate  au- 
thorities" of  said  town,  it  was  held 
that  title  vested  in  the  Incorporated 
body,  and  not  In  the  individuals  then 
holding  ofnce  as  such  authorities. 
"The  evident  purpose  of  the  act  was 
to  grant  the  title  to  the  Incorporated 
Ijody  and  the  term  'corporate  author- 
ities of  said  town.'  was  used  to  de- 
scribe that  entity,"  and  not  the  for- 
mer corporate  authorities  of  the 
town  or  the  present  corporate  au- 
thorities of  the  city.  Santa  Cruz  v. 
Southern  Pac.  R.  Co.,  163  Cal.  538, 
543,  126  P  362.  To  same  effect 
Davoust  V.  Alameda.  "149  Cal.  69,  74, 
84  P  760,  5  LRANS  636,  9  AnnCas 
847;  Arnold  v.  San  Jose,  81  Cal.  618, 
619,  22  P  877;  Jones  v.  Petaluma,  36 
Cal.   230,   238. 

38.  North  Pork  Special  Drain. 
Comrs.  v.  Rector  Spec.  Drain,  DIst. 
Comrs..  266  111.  636,   639,  107  NE  896. 

38.  Herschbach  v.  Kaskaskia  Is* 
land  Sanitary,  etc.,  Dlst..  265  111.  388, 
398,  106  NE  942;  Hessler  v.  Drain. 
Comrs.,  63  111.  106,  113  [quot  Cornell 
V.  Peo.,  107  111.  372.  383].  See 
also  Authorities  6  C.  J.  p  864  note 
71    [d]. 

40.  State  v.  Andrews,  11  Nebr. 
623.    624,    10    NW   410. 

41.  State  V.  Edwards,  42  Mont.  135, 
143,  111  P  734,  32  LRANS  1078,  Ann 
Casl912A  1063. 

48.     Stroud  Jud.  D. 

4a,  Taylor  v.  Coon,  79  Wis.  76,  83, 
48  NW  123.  See  also  Company's 
Paper  12  C.  J.  p  222. 

44.  Taylor  v.  Coon,  79  Wis.  76,  83, 
48  N.  W.  123.  See  also  Company's 
Paper  12  C.  J  p  222. 
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